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Proclamation  5800  of  Aprils,  1988 

National  Organ  and  Tissue  Donor  Awareness  Week,  1988 


Afaei 


By  the  President  of  the  United  States  of  America 

A  Proclamatioii 

The  generosity  for  which  tKe  American  people  have  always  been  known 
shines  clearly  today  in  the  willingness  of  many  people  to  become  organ  and 
tissue  donors  so  that  others  might  live  or  have  ail  opportimity  to  enjoy  a  fuller 
life.  Thousands  of  Americans  will  receive  an  extraordinary  gift  this  year — a 
kidney,  heart,  liver,  pancreas,  a  combination  of  heart  and  lung.  skin,  a  cornea. 
bone,  or  bone  marrow.  The  great  majority  of  these  gifts  will  have  been 
possible  only  because  a  caring  American  agreed  to  donate  an  organ  or  tissue 
for  transplantation. 

We  can  all  take  pride  in  this  generosity;  yet  the  need  for  additional  trans- 
plants remains  great.  Thousands  of  Americans  will  wait  this  year  for  a  well- 
matched  organ  or  tissue  to  become  available.  For  some,  no  donor  may  be 
found.  The  decision  to  volunteer  as  an  organ  donor  is  a  significant  act  of 
personal  sacrifice.  Fortimately.  knowledge  about  organ  donorship  has  spread 
in  recent  years.  Groups  in  our  communities  stand  ready  to  answer  questions 
about  organ  and  tissue  donation.  The  American  Council  on  Transplantation 
and  school,  church,  and  community  groups  are  involved.  Many  States  give 
people  the  chance  to  sign  donor  authorization  cards  when  they  complete  their 
driver's  license  forms.  Others  require  hQspitals  to  offer  people  the  opportunity 
to  donate  under  appropriate  circumsta^es. 

Encouragement  of*  organ  and  tissue  donation  must  always  be  accompanied,  of 
course,  by  thorough  reflection  and  complete  information.  Recent  medical  and 
technological  developments  are  posing  new  moral  and  ethical  questions  "about 
transplantation  in  certain  circumstances.  Individuals,  and  society  as  a  whole, 
must  carefully  consider  these  questions  so  that  we  never  undercut  our  rever- 
ence for  the  sanctity  God  vests  equally  in  (he  life  of  every  person,  from  the 
moment  of  conception  imtil  natural  death. 

The  Congress,  by  Public  Law  100-273,  has  designated  the  week  bf  April  24 
through  April  30,  1988.  as  "National  Organ  and  Tissue  Donor  Awareness 
Week"  and  authorized  and  requested  the  President  to  issue  a  proclamation  in 
observance  of  this  occasion. 

NOW.  THEREFORE,  I,  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  April  24  through  April  30.  1988,  as 
National  Organ  and  Tissue  Donor  Awareness  Week.  I  ask  health  care  profes- 
sionals, public  and  private  service  organizations,  and  all  Americans  to  join  in 
supporting  this  humanitarian  cause. 

IN  WITNESS  WHEREOF.  I  have  hereimto  set  my  hand  this  twenty-first  day  of 
April,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twelfth. 
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geneiai  ippicablty  and  legal  effect,  moet 
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ttw  Coda  of  Federal  RagutaUons.  which  is 
published  under  50  ttUes  pursuwM  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  ttte  Superintendent  of  Documents. 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

SCFRParteaO 

Absence  and  Leave;  Teinpocary  Leave 
Transfer  Program 

AOCNCv:  Office  of  Personnel 

Managemoit 

ACTION:  Interim  rule  with  request  for 

conunents. 

SUMIAHy:  The  Office  of  Pers<Hinel 
Management  is  revising  the  interim 
regulations  establishing  a  voluntary 
leave  transfer  program  for  flscal  year 
1988  to  (1)  remove  the  prohibition  on  the 
ilonation  of  annual  leave  to  employees 
in  a  position  at  a  higher  grade  or  pay 
level  than  the  leave  doior,  (2)  establish 
a  prohibition  on  the  donation  of  annual 
leave  to  a  leave  donor's  imniediate 
supervisor,  and  (3)  clarify  the  definiticHi 
of  "agency."  (The  original  interim 
regulations  were  published  in  the 
Federal  Ragistar  on  March  8, 1088  (53  FR 
7325).)  These  changes  will  broaden  the 
scope  of  the  fiscal  year  1988  voluntary 
leave  transfer  pro-am. 
DATES:  This  interim  nde  becomes 
effective  cm  Ainil  26, 1988.  and  will 
expire  on  September  30, 1988:  comments 
rafust  be  received  on  or  before  May  26, 
1988. 

AnniifH  Comments  may  be  sent  or 
delivered  to  Barbara  L  Fiss,  Assistant 
Director  for  Pay  and  Performance 
Management.  Personnel  Systems  and 
Oversight  Group,  U.S.  Office  of 
Personnel  Management.  Room  7H28, 
1900  E  Street  NW..  Washington,  DC 
20415. 

FOR  FURTNCH  MPOMNATION  CONTACTt 
Martha  Hoehn.  (202)  632-5066. 
SUPPLdKNTAHV  IHrOWMATIOtl.  Pld)lic 
Law  100-284,  vrhidi  was  signed  by  the 
President  on  April  7, 1968,  makes  section 
7351  of  Title  5,  United  SUtes  Code, 
inapplicable  to  leave  transfers  under  the 


fiscal  year  1988  voluntary  leave  transfer  B.0. 12291,  Federal  Ragulatioa 

Personnel  Management  is  revising  the 

interim  regulations  governing  the  Regulatory  Flexibility  Act 

a<e«y  to  fruitier  umod  1~»«  B  "  becu..  lh.y  will  ttha  only  Feder.1 

employee  m  a  poutxmol.  higher  gr»l.  employee.  «id  w»>ciei 

or  pay  level  than  me  leave  donor.  In  "^    '              ^ 

addition,  under  the  authority  granted  List  of  Subjects  in  5  CFR  Pari  ISO 

OPM  ^Pub.  L.  100-284  we  an  nnridng  Government  employees.  Employe. 

the  mtenm  regulations  to  prohibit  the  benefit  olan.     ^^ 

donation  of  leave  to  a  leave  donor's 

immediate  supervisor.  (See  5  CFR  "-S-  Office  of  PtrMnnd  Muiagenient. 

630J06(c).)  The  purpose  of  this  Comtuice  Hotoar, 

prohibition  is  to  minimize  the  possibility  Director. 

of  coercion  or  the  appearance  of  Accordingly,  the  Office  is  amending 

favoritism.  Part  630  of  Tide  5  of  the  Code  of  Federal 

We  considered  prohibiting  the  RegulaUons  as  follows: 
donation  of  leave  to  anyone  in  the 

donor's  supervisory  chain-of-command.  PART  t30-ABSENCE  AND  LEAVE 
However,  we  decided  there  was  no 

evidence  supprnting  so  broad  a  I"*  aUthority  citation  for  Part  630  U 

prohibition  at  this  tim&  We  will  review  revised  to  read  as  set  forth  below: 

ejqierience  under  the  FY  88  program  to  Authority:  5  U.S.C  6311;  Sectioo  630J03 

assess  whether  additional  safeguarda  also  iasuad  ander  5  US.C.  6133(a);  Sectioo 

are  needed  in  any  future  leave  transfer  630^01  aad  Subpart  F  also  inuad  under  E.O. 

program  to  avoid  favoritism,  or  the  11226;  Subpart  G  alio  issued  under  S  U.S.C 

appearance  of  favoritism,  whenever  a  8305:  Subpart  H  issued  under  5  US.C  6326; 

leave  recipient  is  in  a  position  to  have  a  Subpart  I  also  issued  under  Public  Uws  100- 

mafor  say  in  an  employee's  performance  ^^  *™^  100-284. 

evaluations  and  opportunities  for  2.  In  i  630902.  the  definition  of 

promotion.  "representative  rate"  is  removed,  and 

The  Office  of  Personnel  Management  the  definition  of  "agency"  is  revised  to 

also  is  revising  the  definition  of  read  as  follows: 

"agency"  in  5  CFR  630902  to  clarify  that  .ga-oo*    tunnMiana. 

all  Federal  entities  that  employ  officers  8  »*»•■««    uannwuna. 

and  employees  to  whom  subchapter  I  of  "Agency"  means  an  "Executive 

chapter  63  of  title  5.  United  States  Code,  agency,"  as  defined  in  5  U.&C  105,  or 

appUes  are  responsible  for  establishing  any  otiier  entity  of  the  Federal 

procedures  to  implement  the  fiscal  year  Government  that  employs  officers  ot 

1968  voluntary  leave  transfer  program—  employees  to  whom  Subchapter  I  of 

including  certain  legislative,  judicial.  Chapter  63  of  Tide  5,  Umted  States 

and  independent  agencies,  as  well  as  ^ode,  appbes. 
executive  agencies. 

Pursuant  to  section  553(b)(3)(B)  and  3-  In  8  630.906,  paragraph  (c)  is  revised 

(d)(3)  of  tide  5,  United  States  Code.  I  »«  ^ad  as  follows: 

find  that  good  cause  exista  for  waiving  5630.906   Tranafar  of  annual  toava. 

the  general  notice  of  proposed  •        •        •        •        • 
rulemaking  and  for  making  this 

amendment  effective  in  less  than  30  f c)  A  leave  recipient's  employing 

days.  The  notice  and  the  30^y  deUiy  in  agency  shall  not  transfer  annual  leave  to 

the  effective  date  are  being  waived  "  1**^*  *»«'  •  "nmediate  supervisor, 

because  of  the  need  to  fadlitate  the  *        •        •        •        • 

implementation  of  the  temporary  leave  [FR  Doc.  86-eil4  FUed  4-25-88;  8:45  am] 

transfer  program  by  Federal  agencies.  bnjjno  oooc  ssm-si-ii 
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DEPARTHENT  OF  AGRICULTURE 
Agricultural  Harfceting  Service 
7  CFR  Parte  907  and  908 


Navel  Orangea  Grown  in  Arizona  and 
Designated  Part  of  CaWfomia;  Valencia 
Orartgee  Grown  In  Arizona  and 
Designated  Part  of  Caifomla; 
Administrative  Rulee  and  Regulations 
(Marketing  Incentive  AHotments) 

AQCNCV:  Agricultural  Mariieting  Service, 

USD  A. 

action:  Final  rule. 

SUMMAIIY;  This  rule  amends  the 
administrative  rules  and  regulations  of 
the  California-Arizona  navel  and 
Valencia  orange  marketing  orders  by 
establishing  procedures  to  be  used  by 
handlers  when  exercising  the  mariceting 
incentive  allotment  (MIA)  option. 
Currently,  handlers  notify  the  Navel  and 
Valencia  Orange  Administrative 
Committees'  (Committees)  management 
of  their  intention  to  use  MlA's  by 
telephone  prior  to  the  begiiming  of  the 
week  in  which  the  MIA  would  be  used. 
However,  there  is  no  official 
documentation  submitted  by  the  handler 
confirming  this  intention.  Hence,  the 
opportimity  exists  for 
misunderstandings  and  later  factual 
disputes  regarding  these  phone 
conversations.  For  purposes  of 
compliance,  therefore,  it  is  imperative 
that  the  election  to  use  MIA's  be 
documented  before  any  shipments  are 
made  in  a  specific  prorate  week. 
EFFCCnVE  DATE  May  26. 1988.  | 

RM  FURTNOI  mrOWMATION  CONTACT: 
Jacquelyn  R.  Schlatter,  Marketing 
Specialist,  I^Iuketing  Order 
Administration^anch.  F&V.  AMS.^ 
USDA.  Room  252SrSbuth  Building,  FO. 
Box  96456.  Washington.  DC  20090-6456; 
telephone:  (202)  447-5120. 
SUPPLEMENTARY  INFOfWATION:  This 

final  rule  is  issued  under  Marketing 
Order  Nos.  907  and  908  [7  CFR  Parts  907 
and  906],  as  amended,  regiilating  the 
handling  of  navel  and  Valencia  oranges 
grown  in  Arizona  and  designated  parts 
of  California.  These  orders  are  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674],  hereinafter  referred  to 
as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Mariceting  Service  (AMS)  has 


considered  the  economic  impact  of  this 
action  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  123  handlers 
of  navel  oranges  and  115  handlers  of 
Valencia  oranges  subject  to  regulation 
under  thciir  respective  orders,  and 
approximately  4.065  producers  of  navel 
oranges  and  3,500  producers  of  Valencia 
oranges  in  California  and  Arizona. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.2]  as  those 
having  average  gross  annual  revenues 
for  the  last  three  fiscal  years  of  less  than 
$500, 000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  revenues  are  less  than  $3,500,000. 
The  majority  of  California-Arizona 
navel  and  Valencia  orange  producers 
and  handlers  may  be  classified  as  small 
entities. 

The  navel  and  Valencia  orange 
marketing  orders  were  amended  on 
January  11. 1965,  [50  FR 1429]  to  provide 
for  MIA's.  The  Committees  have 
recommended  amendments  to  the 
respective  rules  and  regulations  to 
supplement  the  applicable  provisions. 

Sections  907.S4(a)  and  90&54{a)  of  (he 
respective  marketiiig  orders  authorize 
general  maturity  allotments.  For  each 
prorate  week,  the  Committees  calculate 
the  quantity  of  oranges  (allotment) 
which  may  be  handled  by  each  handler 
during  such  week.  Sections  907.54(b) 
and  908.54(b)  of  the  respective  orders 
authorize  the  use  of  MIA's.  Under  these 
sections,  MIA's  may  be  used  by 
handlers  during  three  separate  prorate 
weeks  and  are  limited  to  10  percent  of 
each  handler's  weekly  allotment  The 
intent  of  an  MIA  is  to  provide  handlers 
additional  allotment  for  market 
development  programs  and  to  allow 
handlers  to  taike  advtmtage  of  special 
marketing  opportunities.  As  stated  in  the 
order.  MIA's  may  be  used  by  handlers 
upon  prior  notification  to  the  applicable 
Committee.  The  orders  do  not  specify 
how  such  notification  should  be  made  or 
the  time  limits  or  date  requirements  for 
such  notification.  Currently,  handlers 
notify  the  Committees'  management  of 
their  intention  to  use  MIA's  by 
telephone  prior  to  the  beginning  of  the 
week  in  which  the  MIA  would  be  used. 
However,  there  is  no  official 


documentation  submitted  by  the  handler 
confirming  this  intention.  Hence,  the 
opportimity  exists  for 
misunderstandings  and  later  factual 
disputes  regarding  these  telephone 
conversations.  For  purposes  of 
compliance,  therefore,  it  is  imperative 
that  the  election  to  use  MIA's  be 
documented  before  any  shipments  are 
made  in  a  specific  prorate  week.  The 
amendments  establish  procedures  to  aid 
the  Committees  in  monitoring  the  use  of 
MIA's  by  adding  new  SS  907.109  and 
908.109  to  the  administrative  rules  and 
regulations  issued  under  the  respective 
orders.  These  sections  specify  that  in 
addition  to  telephonic  communication, 
handlers  notify  their  respective 
Conunittee  in  writing  prior  to  noon  on 
the  Thursday  imme<^ately  before  the 
beginning  of  the  week  in  which  such 
allotments  are  to  be  used,  on  a  form 
provided  by  the  Committees.  Requiring 
this  notice  immediately  prior  to  the 
begiiming  of  a  prorate  week  in  which 
the  MIA  would  be  used  allows  the 
Committees  to  adequately  monitor  the 
use  of  such  allotments  and  prevent 
possible  abuses. 

Baoed  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  issuance  of  this  final 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

In  accordance  with  the  Paperworic 
Reduction  Act  of  1980  (44  U.S.C.  3507], 
the  information  collection  provisions 
contained  in  this  final  nde  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  assigned  OMB 
control  Nos.  0581-0116  and  0581-0121. 

This  actiov  establishes  new 
SS  907.109  and  908.109  and  is  based  on' 
unanimous  recommendations  of  the 
Committees  and  other  information. 
Notice  of  a  proposal  to  add  new 
SS  907.109  and  908.109  was  published  in 
the  January  7, 1988,  issue  of  the  Federal 
Renter  [S3  FR  412].  Comments  on  the 
proposed  rule  were  invited  from 
interested  persons  until  Feb^ary  8, 
1988.  No  comments  were  received.  The 
Committees  met  on  January  26, 1968. 
and  unanimously  voted  to  request  the 
Secretary  to  revise  the  proposed  r\Ue  in 
the  following  way:  (1)  Provide  for  notice 
by  telephone  prior  to  the  filing  of  a 
written  confirmation  notice  and  (2) 
delete  the  last  sentence  of  SS  907.109(b) 
and  908.109(b)  as  proposed. 

The  Committees  stated  that  requesting 
telephone  notice  in  addition  to  written 
notice  prior  to  noon  on  Thursday 
"immediately  before  the  beginning  of  the 
week  in  which  the  allotments  are  to  be 
used"  follows  current  procedures. 
Notice  by  telephone  confirmed  later  by 


a  written  form  would  further  document 
the  extent  to  which  MIA's  are  being 
used  and  aid  the  Committees  in  their 
evaluation  of  8u|q>ly  and  merket 
conditions  for  \hf»  suoceediiig  week.  The 
comieeDt  farther  stated  that,  in 
evaluating  shipments  for  the  cnrrent 
week  and  in  the  process  of  developing 
recommendations  to  the  Secretary  for 
the  succeeding  week,  without  teli^hone 
notificatioa  it  is  probaUe  that  the 
Committees  could  be  analysing 
incoaq)lete  data  doe  to  the  frequent 
occurrence  of  mail  delays.  Thene 
recommendations  have  merit  and 
appropriate  language  has  been  included 
in  this  final  rule  requesting  telephone  as 
well  as  written  notification. 

The  Committees  also  recommended 
deleting  the  last  soitence  in 
SS  907.108(b)  and  908.109(b)  as  proposed 
which  stated:  "Once  this  noticeis 
submitted,  the  week  specified  therein 
shall  constitute  one  of  the  three  weeks 
per  season  during  which  the  handler 
may  use  raarketiog  incentive 
allotments.**  The  Committees  stated  diet 
deletion  of  this  sentence  woold  penult 
the  greatest  degree  of  fiexiUlity  in  the 
use  of  MIA's  and  that  the  rale  as 
proposed  could  limit  the  use  of  MIA's  by 
handlers.  For  example,  if  a  handler 
notifies  a  CoBunittee  of  intentioo  to  use 
an  MIA  for  the  next  week  and  an  "act  of 
God"  occurs  which  prevents  the  handler 
irom  using  the  MIA.  then  the  handler 
would  lose  one  of  ti^e  three  MIA*s 
permitted.  The  Committees  feel  Uiat 
handlers  should  have  greater  latitude 
when  using  MIA's  because  forces 
beyond  the  handler's  control  should  not 
adversely  affect  the  handler's  use  of 
MIA's.  These  recommendations  have 
merit  and  have  been  adopted  in  this 
final  rule. 

After  consideration  of  all  relevant 
matters  presented,  including  the 
Committees'  recommendations  and 
other  available  information,  it  is  found 
that  the  regulations,  as  hereinafter  set 
forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act 

List  of  Subjects  in  7  CFR  Parts  907  and 
908 

Arizona.  California.  Marketing 
agreements  and  orders.  Navel.  Oranges, 
and  Valencia. 

Fat  the  reasons  set  forth  in  the 
preamble,  7  CFR  Parts  907  and  908  are 
amended  by  adding  new  SS  907.106  and 
908^09  to  read  as  follows: 

1*.  The  authority  dtatien  for  7  CFR 
Parts  907  and  908  continoes  to  read  as 
follows: 

Aulfcadly:  Sec  1-19. 48  SUt  31.  as 
amended;  7  U.S.C  601-074. 


PART  907-NAVEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESINQATEO  PART 
OFCAUFORNIA 

2.  Section  907.109  is  added  to  read  as 
foUows: 

Note:  This  section  will  appear  in  the  Code 
of  Federal  Regulations. 

Subpart— Rulas  and  Regulations 

§907.109   Msritcting  Incentive  slotments. 

(a)  Handlers  intending  to  use 
mariceting  incentive  allotments  shall 
notify  the  committee  of  such  intention  in 
writing  and  by  telephone  prior  to  noon 
on  the  Thtuvday  immediately  before  the 
beginning  of  the  week  in  wfaidi  such 
allotments  are  to  be  used.  The  written 
notice  shall  be  submitted  on  a  form 
prescribed  by  the  committee.  A  separate 
notice  shall  be  filed  for  each  week  in 
which  mariceting  incentive  allotments 
are  to  be  used. 

(b)  Marketing  incentive  allotments 
shall  be  used  onfy  during  the  week 
specified  in  the  notice  submitted  by  the 
handler,  and  may  not  be  loaned  or 
transferred. 

PART  90»-^VAL£NCIA  ORANGES 
GROWN  IHAROONA  AND 
DESIGNATED  PART  OF  CALIFORNIA 

3.  Section  908.106  is  added  to  read  as 
follows: 

Note:  This  sectian  will  appear  tai  the  Code 
of  Federal  Regulations. 

Subpart— Rulaa  and  Ragulatlona 

8908.108    MariwMne incentive aMotments. 

(a)  Handlers  intending  to  use 
marketing  incentive  allotments  shall 
notify  the  committee  of  such  intention  in 
writing  and  by  telephone  prior  to  neon 
on  the  Thursday  immediately  before  the 
beginning  of  the  week  in  wrfiidi  such 
allotments  ere  to  be  used.  The  written 
notice  shall  be  submitted  on  s  form 
prescribed  by  die  committee.  A  separate 
notice  shall  be  filed  for  each  week  in 
which  marketing  incentive  allotments 
are  to  be  used. 

(5)  Marketing  incentive  allotments 
shall  be  used  onfy  during  the  week 
specified  in  the  notice  submitted  by  the 
handler,  and  may  not  be  loaned  or 
transferrecL 

Dated:  April  21. 1968. 
Robert  C  Kaanay. 

Deputy  Director,  Fruit  and  Vegetable 

Division. 

[FR  Doc.  88-9149  Filed  4-26-88: 8:45  am] 
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FaroMrs  Honia  Administration 
7  CFR  Part  1940 

MghfyErodible  Land  and  Wetland 
ConaacvaBow;  CorfacMon 

AOENCv:  Fanners  Home  Administration, 
USDA. 

ACnON:  Final  rule;  correction. 


;  This  action  corrects  a  final 
rule  regarding  erodible  land  and 
wetiand  conservation  published  March 
8. 1988.  [53  FR  7330].  In  diis  final  rule,  a 
portion  of  Sul^tart  G  of  7  CFR  Part  194a 
Exhibit  M.  Para^aph  8.c.(2KcHi)  was 
omitted.  The  intent  of  this  action  is  to 
insert  the  missing  portion. 

POR  PUfrrHEM  mPORMATION  CONTACT 

John  E.  Hansel,  Environmental 
Protection  ^delist  Farmers  Home 
Administration,  U.S.  Department  of 
Agriculture.  Room  6309,  South 
A^cttltural  Building,  14th  Street  and 
Independence  Avenue,  SW., 
Washington.  DC  202Sa  Telephone  (202] 
382-6818. 

aupPtlMBWTAItV  WPOWATIOW.  The  final 
rule  that  is  being  corrected  by  this 
action  afliects  the  following  FteHA 
programs  ss  listed  in  the  Catalog  of 
Federal  Domestic  Assistance: 
10.404 — Emergency  Loans 
10.406— Farm  Operating  Loans 
10.407 — ^Fann  Ownership  Loans 
10.421 — ^Loans  to  Indian  Tribes  and 

Tribal  Corporations 

For  the  reasons  set  forth  in  7  CFR  Part 
3015.  Subpart  V.  Intergovernmental 
Review  of  Department  of  Agriculture 
Programs  and  Activities  (December  1, 
1983).  all  of  the  above  programs  are 
excluded  from  the  scope  of  Executive 
Order  12372.  This  order  requires 
intergovernmental  consultation  with 
State  and  local  officrials. 

List  of  Subjects  in  7  CFR  Part  1946 

Endangered  and  threatened  wildlife. 
Environmental  protection.  Flocxlplains, 
National  wild  and  scenic  river  system, 
NaBonal  resources.  Recreation,  Water 
suppfy. 

Accordingly,  the  Fanners  Hcnne 
Administration  is  correcting  Subpart  G 
of  7  CFR.  Part  194a  Exhibit  M. 
Paragraph  8.c42Xc)(i)  published  March 
8. 1988  [53  FR  7330].  page  7334  as 
)  follows: 

PART  1H0-(CORRECTEO] 

1.  Tlie  audiorify  dtatioa  for  Part  1940 
contiBues  to  read  as  follows: 

Authority:  7  US.C  1989;  42  U.S.C  1480: 5 
U.S.C  301;  16  U.SC.  3844;  7  CFR  2.23;  7  CFR 
2.70. 
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Subpart  Q"~cnvlfonin6ntal  ProQrain 

2.  Exhibit  M  is  amended  by  correcting 
paragraph  6.c.(2](c)(i)  to  read  as  follows: 

ExkibU  M— Impleramtatiaa  ProcadinM  for 
the  CooMnratioa  of  Wadaada  and  HigUy 
EnxUiia  Land  Affading  Faimar  Program 
Loana  and  Loans  to  Indian  Tribes  and  Tribal 
Cwpocaliaas 


«.•  •  • 

c*  •  * 

,2,  .  .  . 

(c)  •  *  * 

(i)  Loan  term  exceeds  January  1, 1990,  but 
not  January  1, 1995.  If  the  term  of  the 
proposed  loan  expires  within  this  period  and 
the  applicant  intends  to  produce  an 
agricultural  commodity  on  highly  erodible 
land  that  is  exempt  from  the  restrictions  of 
this  exhibit  until  either  1980  or  two  years 
after  the  SCS  has  completed  a  soil  survey  for 
the  borrower's  land,  whichever  is  later,  the 
County  Supervisor  will  determine  if  it  is 
financially  feasible  for  the  applicant  prior  to 
loss  of  the  exemption,  to  actively  apply  a 
conservation  plan  approved  by  SCS  or  the 
appropriate  conservation  district  See  §  iZ23 
of  Subpart  A  of  Part  12  of  Subtitle  A  of  Title 
7,  which  is  Attachment  1  of  this  exhibit  and  is 
available  in  any  FmHA  office,  for  a  definition 
of  actively  applying  a  conservation  plan. 
Mor  to  loan  approval,  the  applicant  the 
loider,  (if  a  guaranteed  loan  is  involved), 
FmHA  and  SCS  will  resolve  any  doubts  as  to 
what  extent  production  would  be  able  to 
continue  under  application  of  a  conservation 
plan  and  as  to  the  financial  impUcationa  on 
loan  repayment  ability  from  both  the 
potential  costs  of  actively  applying  the 
conservation  plan  and  the  potential  loss  of 
revenues  from  any  reduced  acreage 
production  base.  The  loan  approval  official 
will  determine  the  financial  impUcations  of 
actively  applying  a  conservation  plan  to  the 
applicant's  highly  erodible  land  by 
developing  a  projected  farm  plan  of  operation 
or  other  farm  financial  projections  that  reflect 
adequate  repayment  on  the  fuU  scheduled 
installments  for  all  debt  obligations  at  the 
time  the  conservation  plan  is  being  actively 
applied.  If  in  making  this  determination,  loan 
repayment  abifity  cannot  be  demonstrated. 
FtaiHA  will  deny  the  loan  application.  If  loan 
repayament  ability  can  be  demonstrated  and 
an  insured  loan  will  be  approved,  the 
applicant  will  be  advised  in  writing. 
coincident  with  the  transmittal  of  Form 
FmHA  1940-1,  "Request  For  Obligation  of 
Funds,"  and  using  Form  Letter  1940-G-l. 
"Notification  of  The  Requirements  of  Exhibit 
M  of  FmHA  Instruction  1940-G,"  that  the 
loan  approval  instruments  will  contain 
compliance  requirements  affecting  the 
applicant's  highly  erodible  land.  The     | 
applicant  will  also  be  advised  that  a      > 
statement  from  the  SCS  issued  prior  to  either 
January  1. 1990,  or  two  years  afier  the  SCS 
has  completed  a  soil  survey  of  the  applicant's 
land  (whichever  is  later)  and  stating  that  the 
applicant  is  actively  applying  an  approved 
conservation  plan  will  be  considerad 
adequate  demonstration  of  compliance  ou  tiie 
highly  erodible  land  affected  by  the  19B0 
deadline. 


Signed  at  Washington,  DC  on  April  19, 
198a 

Roland  R.  Vautour, 

Under  Secretary  for  Small  Community  and 
Rural  Development. 

(FR  Doc  88-0152  Filed  4-25-88: 8:45  am] 
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Animal  and  Plant  Health  inapection 
Service 

SCFRPartll 
[Dodwt  Na  as-osa] 

Horae  Protection  Regulationa 

AOCNCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA 

action:  Interim  rule  and  request  for 
comments. 

SUMauRY:  We  are  amending  the  Horse 
Protection  Regulations  to  expand  the  list 
of  devices  and  equipment  prohibited  for 
use  on  any  horse  at  any  horse  show, 
exhibition,  sale,  or  auction.  In  addition 
to  those  devices  already  prohibited  by 
the  regulations,  we  are  prohibiting:  (1) 
Beads,  bangles,  rollers,  and  similar 
devices,  except  for  rollers  that  meet  the 
specifications  in  this  document  and  that 
weigh  no  more  than  6  ounces;  (2)  chains, 
boots,  collars,  or  other  devices  that 
weigh  more  than  6  ounces;  and  (3)  after 
a  phase-in  period,  "full"  pads  more  than 
one-half-inch  high,  and  total  pad  height, 
including  "rim"  pads,  of  more  than  1 
inch.  We  are  also  prohibiting  the  use  on 
any  horse  of  weights  other  than 
horseshoes,  and  of  horseshoes  weighing 
more  than  16  ounces  each.  Additionally, 
we  are  amending  the  regulations  to 
clarify  which  horses  are  subject  to  the 
scar  rule.  These  amendments  are 
necessary  to  better  protect  horses  imder 
the  Horse  Protection  Act 

DATl:  This  interim  rule  is  effective  April 
25, 1988.  Ck)nsideration  will  be  given 
only  to  comments  postmarked  or 
received  on  or  before  June  27, 1988, 

ADORC88ES:  Send  an  original  and  three 
copies  of  written  comments  to  APHIS, 
USDA  Room  1143,  South  Building.  P.O. 
Box  96464,  Washington.  DC  20090-6464. 
Please  state  that  your  comments  refer  to 
Docket  No.  88-052.  Comments  received 
may  be  inspected  at  Room  1141  of  the 
South  Building  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
holidays. 

KM  FUfrrHER  INPOMNATION  CONTACT: 

Dr.  R.L  Crawford,  Animal  Care  Staff, 
VS,  APHIS,  USDA,  Room  756,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  (301)  436-7833. 


SUPPLEMENTARV  MFOfUIATKNt: 

Background 

This  background  material  is  presented 
in  three  sections.  The  Hrst  provides  a 
brief  discussion  of  the  Horse  Protection 
Act  (15  U.S.C.  1821-1831  (1962)).  referred 
to  below  as  the  Act,  and*  of  the 
regulations  in  9  CFR  Part  11,  referred  to 
below  as  the  regulations,  that  were 
published  under  the  Act.  The  second 
contains  a  summary  of  the  events 
leading  to  the  publication  of  this  interim 
rule,  l^e  third  details  the  amendments 
we  are  making  to  the  regulations. 

Hofte  Protectioii  Act  and  Regulations 

The  practice  known  as  "soring"  is  the 
injuring  of  show  horses  to  improve  their 
\performance  in  the  show  ring.  The  pain 
caused  by  soring  accentuates  the  gait  of 
show  horses.  Soring  can  be 
accomplished  in  a  variety  of  ways, 
including:  (1)  The  application  of 
irritating  solutions  to  the  horse's  limbs; 
(2)  the  fastening  of  chains  or  similar 
equipment  (commonly  called  "action 
devices")  to  the  horse's  limbs  and 
forefeet;  (3)  the  use  of  pads  to  elevate 
the  horse's  foot  and  to  manipulate  the 
angle  of  the  horse's  foot;  (4)  the 
trimming  of  a  horse's  hoof  and  the  . 
shoeing  of  its  foot  so  as  to  cause 
pressure  or  irritation  on  the  sole  of  the 
foot  (commonly  called  "pressure 
shoeing"):  and  (5)  the  insertion  of  an 
object  between  a  pad  and  the  sole  of  the 
foot  to  cause  discomfort 

In  1970,  Congress  passed  the  Act  to 
eliminate  the  practice  of  soring,  by 
forbidding  the  sho«ving  or  selling  of 
sored  horses.  Exercising  oui  rulemaking 
power  under  15  U.S.C.  1824  and  1828.  we 
issued  regulations  that  prohibit  soring 
devices  and  soring  methods. 

Section  llJ2(a]  of  the  regulations 
provides  that: 

Notwithstanding  the  provisions  of 
paragraph  (b)  of  this  section,  no  chain,  boot 
roller,  collar,  action  device,  method,  practice, 
or  substance  shall  be  used  with  respect  to 
any  horse  at  any  horse  show,  horse 
exhibition,  or  horse  sale  or  auction  if  such 
use  causes  or  can  reasonably  be  expected  to 
cause  such  horse  to  be  sore.    • 

Section  11.2(b)  then  Usts  specific 
prohibitions,  lliese  prohibitions  make  it 
a  violation  of  the  Act  for  someone  to 
show  a  horse  using  any  of  the  prohibited 
devices  or  practices,  whether  or  not  its 
use  causes  the  horse  to  be  sore. 

Based  in  part  on  three  test  clinics  to 
determine  the  effect  of  various  chains 
and  other  devices  on  horses,  we 
amended  the  regulations  in  1979  (44  FR 
25172-25184)  to  make  it  a  violation  of 
the  Act  to  show  a  horse  wearing  chains 
weighing  more  than  10  ounces  (8  ounces 
for  horses  under  3  years  old). 


Additionally,  the  regulations  in 
S  11.2(b)(1),  until  invalidated  by  the 
Court  as  explained  below,  prohibited 
the  use  of  beads,  bangles,  rollers,  and 
similar  action  devices,  except  for 
specifically  described  rollers  weighing 
no  more  than  14  ounces.  Among  other 
devices  and  practices,  the  regulations 
also  prohibit  the  use  of  boots  and  collars 
that  by  their  construction  might  irritate  a 
horse's  leg.  However,  before  the 
publication  of  this  interim  rule,  there 
was  no  weight  limit  on  these  devices. 
The  regulations  also  banned  the  use  on 
yearling  horses  of  weights  other  than 
horseshoes,  and  of  horseshoes  heavier 
than  16  ounces.  No  such  restrictions 
existed  for  horses  other  than  yearlings. 

.Before  publication  of  this  interim  rule, 
with  one  exception  at  9  CFR  11.2(b)(8), 
the  regulations  did  not  limit  the  height  of 
pads  on  horses.  These  pads  are  used  to 
elevate  a  horse's  foot  to  achieve  the 
desired  gait  and  may  be  Used  to  conceal 
practices  that  produce  soring,  such  as 
pressinre  shoeing,  or  to  conceal  objects 
inserted  under  a  horse's  foot  to  cause 
discomfort.  Pads  may  also  be  used  to 
protect  a  horse's  feet  and  limbs  during 
showing  and  training. 

Genesis  of  Amendments  Being  Made 

On  October  28, 1984,  the  American 
Horse  Protection  Association,  Inc. 
(AHPA)  filed  a  complaint  in  the  U.S. 
District  Court  for  the  District  of 
Columbia,  asking  that  we  be  required  to 
propose  regulations  banning  all  action 
devices  and  built-up  shoes.  In  its 
complaint  the  AHPA  referred  to  a  study 
conducted  by  the  Auburn  University 
School  of  Veterinary  Medicine,*  which 
indicates  that  the  use  of  10-ounce  action 
devices  will  cause  a  horse  to  become 
sore  under  certain  conditions. 
Additionally,  the  Auburn  University 
study  indicates  that  built-up  shoes  can 
cause  pain  and  inflammation  under 
certain  conditions. 

On  October  30, 1985,  the  District  Court 
ruled  that  the  fact  that  we  had  not 
amended  the  regulations  as  the 
complainant  had  requested  was  not 
"arbitrary,  capricious,  or  an  abuse  of 
discretion,  or  otherwise  not  in 
accordance  with  the  law."  [American 
Horse  Protection  Association  v.  Block, 
No.  84-3298.  mem.  op.  at  14  (DD.C, 
October  30. 1985)).  The  AHPA  appealed 
the  Court's  decision  on  November  26, 
1985. 


■  Purohit.  Ram  C  "Thennography  in  Diagnosis  of 
Inflammatory  Processes  in  Horses  in  Response  to 
Various  dionical  and  Ftiysical  Factors  (Summary 
of  the  Raseardi  bom  September.  1978  to  Deoeml>er, 
ta/aV  School  of  Veterinary  Medicine,  Aulnm 
University. 


On  February  24. 1987.  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  vacated  the  judgment  of  the 
District  Comi,  remanding  the  case  to 
that  Cotui  with  instructions  to  remand 
the  case  to  the  Secretary  of  Agriciilture 
for  further  consideration.  [American 
Horse  Protection  Association  v.  Lyng, 
812  F.2d  1.  258  U.S.  App.  D.C.  397  (D.C. 
Cir  Feb.  24. 1987)). 

After  reviewing  material  submitted  by 
the  parties,  the  District  Court  in  an 
opinion  filed  on  March  21, 1988,  ordered 
that  we  intitiate  rulemaking  to  amend 
and  expand  the  list  of  devices 
prohibited  by  \  11.2(b).  In  its  decision, 
the  Court  declared  the  Provisions  of 
§  11.2(b)(1).  (2),  and  (10)  invalid,  and 
ordered  the  Secretary  of  Agriculture  to 
initiate  proceedings  to  promulgate 
replacement  regulations.  [American 
Horse  Protection  Association  Inc.  v. 

Lyng, F.  Supp. ,  1988  (D.D.C.. 

March  21, 1988)). 

In  its  decision,  the  Court  relied 
heavily  on  the  Auburn  University  study^ 
which  the  Court  stated  "clearly  loxmdf 
that  the  use  of  10-ounce  weights  caused 
soreness  to  the  test  horses."  The  Court 
also  cited  the  study's  finding  that  both 
pressure  shoeing  and  the  use  of  padded 
shoes  to  manipulate  the  angle  of  a 
horse's  foot  can  cause  inflammation  and 
soreness. 

As  noted  above,  the  Court  invalidated 
the  provisions  of  S  11.2(b)(10).  which 
govern  a  horse's  heel/toe  ratio.  In  view 
of  our  decision  to  proceed  with  this 
interim  rule,  which  will  restrict  the  use 
of  pads,  the  Secretary  of  Agriculture 
believes  that  the  provisions  in  question 
are  necessary  under  the  Act  and  that 
their  retention  in  the  regulations  is 
consistent  with  the  Court's  opinion. 
Therefore,  the  provisions  that  were 
contained  in  9  11.2(b)(10)  prior  to 
publication  of  this  interim  rule  shall 
remain  in  effect,  and  are  now  contained 
in  S  11.2(b)(12). 

Changes  to  the  Regulations 

We  are  amending  the  Horse 
Protection  Regulations  as  described 
below.  For  purposes  of  clarity,  we  will 
address  first  the  changes  to  S  ll>2(b)(2), 
then  the  changes  to  S  11.2(b)(1)  and 
other  provisions  of  Part  11.  , 

Action  Devices 

Before  being  invaUdated  by  the  Court 
S  11.2(b)(2)  of  the  regulations  prohibited 
chains  weighing  more  than  8  ounces 
each  on  2-year-oId  horses,  and  chains 
weighing  more  than  10  ounces  each  on 
horses  3  years  old  or  older.  Based  on 
review  of  the  Auburn  University  study, 
we  have  determined  that  proper 
enforcement  of  the  Act  requires  that  a 


lower  weight  Umit  for  chains  be 
included  in  the  regulations. 

As  part  of  the  Auburn  University 
study,  three  horses  were  fitted  with  10- 
ounce  chains,  and  we  *   exercised  for  10 
consecutive  workdays,  with  weekends 
off.  One  of  the  horses  had  a  chain  on 
each  pastern;  the  other  two  horses  had  a 
chain  on  only  one  pastern.  The  study 
foimd  that  altered  thermal  patterns  were 
detectable  as  early  as  the  second  day  of 
exercise  with  the  chains.  Lesions  were 
produced  by  the  7th  day,  becoming  more 
visible  by  the  10th  day.  Based  on  ^e 
study,  it  is  apparent  that  10-oimce 
chains  can  sore  a  horse  under  certain 
circumstances. 

The  study  also  monitored  the  effects 
of  using  chains  and  rollers  on  horses 
with  scarred  pasterns,  finding  that  14- 
ounce  rollers  and  8-  and  10-oimce  chains 
caused  lesions  in  less  than  two  weeks 
on  scarred  horses  that  were  exercised  in 
the  devices  for  15-30  minutes  per  day. 

We  are  amending  the  regulations  in. 
§  11.2(b)(2)  to  prohbit  the  use— on 
horses  at  any  horse  show,  horse 
exhibition,  or  horse  sale  or  auction — of 
chains  weighing  more  than  6  ounces. 
including  the  weight  of  the  fastener. 
While  the  Auburn  University  study 
found  that  10-ounce  chains  can  cause 
soring  on  unscarred  horses  under 
certain  conditions,  and  that  8-ounce 
chains  can  sore  scarred  horses  imder 
certain  conditions,  the  study  foimd  no 
harmful  effects  fiom  the  use  of  frounce 
-  chains,  except  for  some  loss  of  hair  in 
the  pastern  areas. 

This  interim  rule  also  prohibits,  in 
S  11.2(b)(1),  the  use  of  beads,  bangles, 
rollers,  and  similar  devices,  with  the 
following  exception.  Rollers  are 
permitted  if  they  are  made  of  lignum 
vitae  (hardwood),  aluminum,  or 
stainless  steel,  with  individual  rollers  of 
uniform  size,  weight  and  configuration, 
provided  each  device  does  not  weigh 
more  than  6  ounces,  including  the  weight 
of  the  fastener.  The  provisions  in 
S  11.2(b)(1)  made  effective  by  this 
interim  rule  are  identical  to  those 
invalidated  by  the  Court  except  that  we 
are  requiring  that  each  roller  weigh  6 
ounces  or  less. 

Inspections  by  our  personnel  and      * 
members  of  the  horse  industry  at  horse 
shows,  exhibitions,  and  sales  and 
auctions  have  shown  that  each  of  the 
devicas  we  are  prohibiting  in  S  11.2(b)(1) 
can  cause  soring.  We  have  determined  it 
is  necessary  to  limit  the  maximum 
weight  of  rollers  to  6  ounces,  based  on 
the  Auburn  University  study,  which 
detected  soring  from  action  devices 
weighing  more  than  6  oimces,  but  no 
soring  following  the  use  of  6-ounce 
action  devices.  Similarly,  we  are 
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amending  S  ll-2(b](7)  to  limit  boots  and 
coilara  to  6  ounces  each. 

Weights 

In  amended  S  11.2(b)(9),  we  are 
applying  to  all  horses  the  provisions  of 
previous  {  11.2(bl(9).  which  prohibited 
the  use  of  any  weight  other  than  the 
horseshoe,  on  yearling  horses,  and 
limited  the  weight  of  horseshoes  used  on 
yearling  horses  to  16  ounces.  During  our 
inspections  at  horse  shows,  exhibits, 
sales  and  auctions,  we  have  observed 
the  use  of  weights  to  accentuate  a 
horse's  gait  These  weights  were  usually 
placed  either  in  pads  that  were  attached 
to  the  horse's  hooves  or  below  the  pads 
and  between  the  shoe  bars,  or  were 
used  as  part  of  a  heavy  horseshoe. 
When  these  weights  were  used,  our 
inspectors,  using  thermographic 
examination,  noted  increased 
inflanmiation  in  the  tendons,  and 
increased  sensitivity  in  the  joints  and  in 
other  parts  of  the  legs  above  the 
fsdocks.  Therefore,  we  have  determined 
it  is  necessary  under  the  Horse 
Protection  Act -to  prohibit  the  use  of 
weights  on  all  horses.  Experienced 
farriers  have  informed  us  that  a        j 
standard  horseshoe  used  solely  to    ' 
protect  a  horse's  hoof  need  not  weigh 
more  than  16  ounces. 

The  provisions  of  amended 
S  11.2(b)(9)  make  unnecessary  the 
provisions  in  S  11.2(b](17),  which  restrict 
where  on  a  horse's  foot  lead  or  other 
weights  can  be  placed.  We  are  therefore 
deleting  that  section. 

Pads  I 

In  S  11.2(b)(10),  we  are  prohibiting, 
after  a  phase-in  period  explained  below, 
the  use  of  all  "full"  pads  that  are  more 
than  one-half-inch  high  at  any  point  and 
that  are  not  placed  directly  adjacent  to 
the  sole  of  the  horse's  foot.  We  deHne  a 
full  pad  as  one  that  covers  the  entire 
sole  of  the  horse's  foot  Additionally, 
after  the  phase-in  period,  we  are  limiting 
maximum  total  pad  height  including 
"rim"  pads,  to  1  inch.  We  define  a  rim 
pad  as  one  that  conforms  with  the 
configuration  of  the  horse's  shoe  and 
does  not  protrude  beyond  the  iimer  rim 
of  the  shoe.  We  are  also  prohibiting,  as 
of  April  25. 1988.  the  use  of  pads  that  are 
not  made  of  leather  or  some  similar  soft 
pliant  material. 

It  would  be  harmful  to  horses  to 
eliminate  the  use  of  all  pads,  because 
small  pads  are  often  used  to  prevent 
problems  such  as  bruises  from  stones, 
and  to  absorb  some  of  the  concussive 
shock  of  the  foot  striking  the  ground. 
Allowing  maximum  pad  height  of  1  inch 
will  permit  continued  use  of  pads  used 
solely  to  protect  a  horse.  Limiting  full 
pads  to  one-half  inch  and  allowing  them 


to  be  placed  only  directly  adjacent  to 
the  sole  of  the  horse's  foot  will  help  our 
inspectors  better  detect  through 
palpation,  pressure  shoeing  and  the 
presence  of  objects  inserted  between  the 
pad  and  a  horse's  foot  to  cause 
irritation. 

We  are  basing  our  limitation  on  the 
total  bei^t  of  pads  on  a  number  of 
factors,  ^evating  a  horse's  hooves  with 
high  pads  changes  the  normal 
angulation  of  a  standing  horse's  body 
and  legs,  and  thus  changes  the 
angulation  of  tlie  normal  weight-bearing 
surfaces  of  the  horse's  legs  and  the 
angulation  of  the  horse's  weight-becmng 
muscles.  The  use  of  high  pads  also 
changes  the  angle  at  which  the  horse's 
foot  hits  the  ground,  and  the  angle  at 
which  the  toe  "breaks  over"  when 
picking  up  the  foot  to  go  forward. 

The  Auburn  University  study  and 
other  veterinary  research  indicates  that 
altering  the  angulation  of  a  horse's  feet 
and  legs  can  cause  lameness,  soreness, 
and  inflammation,  by  transferring 
concussive  impact  and  weight-bearing 
pressures  to  joints  and  other  parts  of  the 
horse  not  normally  subjected  to  these 
forces.  Additionally,  experts  in  the  horse 
industry  have  advised  us  that  elevating 
the  foot  can  cause  an  increase  in  tension 
in  the  tendons,  which  can  lead  to 
inflammation.  A  high  pad  can  also 
contribute  to  stresses  caused  by  extra 
weight  on  a  horse's  foot.  Additionally, 
elevating  only  the  front  feet  as  is 
typically  done,  causes  an  unnatural 
angulation  of  the  back  and  body  of  the 
horse,  and  changes  the  alignment  of  the 
shoulder  muscles,  the  vertebrae,  and  the 
pelvis,  all  of  which  are  then  subject  to 
stress,  irritation,  and  inflammation. 

We  have  determined  that  pads  1  inch 
or  less  in  height  offer  adequate 
protection  inm  cuuc unite  shock  and 
bruises  from  stones,  without  adding 
excessive  weight  or  altering  the  natural 
angle  of  the  horse's  body  in  a  way  that 
can  cause  soring.  By  requiring  that  pads 
be  made  of  leather  or  some  similar  soft 
pliant  material,  the  regulations  will 
ensure  that  only  pads  that  offer 
protection  from  concussive  forces  are 
used.  Further,  requiring  that  pads  be  of  a 
pliant  material  will  facilitate  inspection 
by  palpation,  as  described  above. 

It  would  be  harmful  to  some  horses 
currently  on  high  pads  to  be  placed  on  1- 
inch  pads  without  a  "phasing-in"  period. 
APHIS  veterinarians,  and  farriers  and 
other  members  of  the  horse  industry, 
have  indicated  that  horses  can  be 
moved  without  harm  from  high  pads  to 
pads  1-inch  high  or  less,  if  the  change  is 
done  gradually.  A  gradual  reduction  in 
pad  size  will  minimize  physiological 
stress  to  horses,  and  will  allow  horses 
who  have  had  their  feet  trimmed  in 


conjunction  with  the  use  of  high  pads  to 
grow  a  naturally  configured  foot  before 
being  placed  on  pads  1-inch  high  or  less. 
Additionally,  the  phase-in  period  we  are 
establishing,  with  a  reduction  in 
maximum  pad  size  at  3-month  intervals, 
will  allow  horses  to  be  reshod  as 
necessary  mthout  damage  to  their 
hooves.  Experienced  farriers  have 
indicated  to  \u  that  a  horse  can  be 
reshod  every  6  to  8  weeks  without  harm 
to  the  horse's  hooves. 

Accordingly,  the  provisions  in 
S  11.2(b)(10)  will  limit  the  height  of  pads 
according  to  the  following  schedule. 
From  April  25. 1988  through  July  31. 1988. 
pads  more  than  3  inches  high  are 
prohibited.  From  August  1. 1988  through 
October  31. 1988,  pads  more  than  2 
inches  high  will  be  prohibited.  After 
October  31, 1988.  full  pads  will  be 
limited  to  one-half-inch,  in  height  and 
total  pad  height  including  rim  pads,  will 
be  limited  to  1  inch.  During  and 
following  this  phasing-in  period,  the 
requirements  in  the  regulations 
regarding  heel/ toe  ratio  must  be 
observed. 

Because  the  provisions  regarding  a  1- 
inch-maximum  pad  height  will  apply  to 
all  horses  after  October  31, 1988,  we  are 
amending  the  provisions  of  S  11.2(b)(8). 
which  prohibits  the  use  on  yearling 
horses  of  pads  that  elevate  or  change 
the  angle  on  the  horses'  hooves  more 
than  1  inch  at  the  heel  to  make  them 
effective  only  through  October  31, 198a 

We  emphasize  that  the  regulations 
continue  to  prohibit  the  soring  of  a  horse 
by  any  device,  regardless  of  weight  or 
height  and  we  will  take  action  against 
any  person  responsible  for  soring  a 
horse. 

The  comment  period  regarding  this 
interim  rule  is  intended  to  provide  all 
interested  and  affected  parties  adequate 
opportunity  to  compile  and  supply  us 
with  as  much  data  as  possible  regarding 
the  issues  raised  in  this  document  In 
addition,  we  invite  any  sound  scientific 
studies  that  may  augment  the 
information  currenUy  available 
regarding  the  use  of  action  devices,  pads 
and  wei^ts  on  show  horses.  All 
information  received  will  be  carefully 
considered  in  preparing  a  final  rule. 

Scar  Rule 

Section  11.3  of  the  current  regulations 
provides  that  a  horse  will  be  considered 
sore  if  its  legs  show  bilateral  scarring  or 
loss  of  hair  that  can  reasonably  be 
identified  with  the  practice  of  soring. 
These  provisions  are  commonly  known 
as  the  "scar  rule."  The  regulations 
regarding  the  scar  rule  prior  to 
publication  of  this  interim  rule  were 
established  in  1979.  The  rule  was 


intended  to  apply  during  the  1979  show 
season  to  all  horses  3  years  old  or 
younger  at  the  time.  Our  intent  was  then 
to  apply  the  scar  rule  provisions  to 
horses  4  years  old  or  younger  in  1980, 5 
years  old  or  younger  in  1981,  and  so 
forth.  Since  1979,  we  have  been 
enforcing  the  scar  rule  provisions 
according  to  that  formula.  However, 
until  publication  of  this  interim  rule, 
S  11.3  stated  that  it  applied  to  "all  3- 
year-old  horses  during  the  1979  season; 
4-year-old  horses  during  the  1980 
season,  5-year-old  horses  during  the 
1981  season,  etc."  As  written,  the  rule 
might  have  been  interpreted  to  apply 
only  to  horses  of  the  exact  age  specified 
for  a  given  year.  We  are  amending  that 
section  to  read:  "The  scar  rule  applies  to 
all  horses  bom  on  or  after  October  1, 
1976."  With  this  cliange,  the  scar  rule  is 
corrected  to  conform  with  our  intention. 

Request  for  Comments  on  Additional 
Subjects  « 

We  recognize  that  some  horses  may 
have  a  faulty  way  of  "going" — i.e.,  some 
abnormality  in  the  way  they  move,  such 
as  interfering,  or  overreaching— or  may 
have  a  condition  such  as  Navicular 
Disease  or  Bone  Spavin  that  causes  pain 
if  corrective  shoeing  is  not  done.  These 
conditions  may  require  the  use  of  pads 
or  wedges  in  excess  of  1  inch,  or  weights 
on  the  foot  to  correct  the  horse's  gait 
and  prevent  possible  harm  to  the  horse. 
Based  on  our  inspections  at  horse  shows 
and  other  events,  however,  we  believe 
that  these  defects  are  limited  to  a  small 
number  of  horses  presented  for  showing. 
Ey  recognizing  that  a  need  for  correction 
sometimes  exists,  we  do  not  intend  to 
allow  built-up  pads  or  other  devices  for 
the  purpose  of  accentuating  a  horse's 
gait  nor  do  we  intend  to  allow  the 
excessive  build-up  of  the  feet  of  horses 
with  a  faulty  way  of  going.  At  this  time, 
we  are  requesting  comments  that      » 
address  these  problems.  Specifically,  we 
are  inviting  comments  on  the  following 
questions:  (1)  What  conditions  should 
make  a  show  horse  eligible  for 
corrective  shoeing;  (2)  what  limits 
should  be  placed  on  the  pads,  wedges, 
and  weights  used  for  corrective  shoeing; 
and  (3)  how  can  corrective  shoeing,  if 
allowed,  be  documented  or  controlled? 

In  addition  to  requesting  comments  on 
this  interim  rule  and  on  corrective 
shoeing,  we  are  requesting  comments  on 
methods  used  to  mask  the  pain  caused 
by  soring.  In  its  petition  for  rulemaking, 
the  AHPA  alleged  that  some  horse 
trainers  and  exhibitors  are  concealing 
soring  by  using  anesthetics  or  analgesics 
on  the  animals.  Further,  the  AHPA 
expressed  concern  that  the  practice  of 
"stewarding,"  or  conditioning  horses  not 
to  react  to  pain,  can  make  it  difficult  to 


detect  soring.  We  believe  that  these 
practices,  if  and  where  they  exist 
should  be  stopped.  At  this  time,  we  need 
more  information  on  the  use  of  these 
practices,  including  when  and  where 
they  are  occurring,  and  how  prevalent 
they  are,  to  help  determine  what  action, 
if  any,  we  should  take. 

Emergency  Action 

The  Acting  AdnUnistrator  of  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
emergency  situation  exists,  which 
warrants  publication  of  this  interim  i^le 
without  prior  notice  and  opportunity  for 
public  comment.  ; 

On  March  21, 19^8,  tiie  United  States 
District  Court  for  tlte  District  of 
Columbia  issued  aKivder  invalidating 
certain  provisions  of  the  Horse 
Protection  Regulations  that  prohibited  or 
restricted  the  use  on  horses — at  horse 
shows,  exhibits,  and  sales  and 
auctions — of  chains  and  other  action 
devices  that  can  cause  soring.  The  Court 
also  invalidated  provisions  governing 
the  heel/toe  ratio  of  horses  at  the  above 
events.  The  Court  determined  that  the 
invalidated  regulations  did  not  properly 
protect  horses  from  soring  under  the 
Horse  Protection  Act,  and  directed  us  to 
initiate  rulemaking  proceedings 
immediately  to  establish  replacement 
regulations. 

On  March  25, 1988,  we  issued  a  letter 
to  members  of  the  horse  industry,  in 
light  of  the  Court's  decision,  setting  forth 
the  enforcement  position  we  were 
adopting  for  the  period  between 
issuance  of  the  letter  and  publication  of 
replacement  regulations.  On  April  13, 
19i88,  the  Court  emphasized  that  its 
invalidation  of  the  above-specified 
provisions  of  the  Horse  Protection 
Regulations  had  taken  effect  on  March 
21,1988. 

In  the  absence  of  replacement 
regulations,  there  has  been  substantial 
confusion  among  members  of  the  horse 
industry  concerning  their  obligations 
under  the  Horse  Protection  Act  To 
eliminate  this  confusion,  and  to 
establish  as  quickly  as  possible 
replacement  regulations  that  prohibit 
practices  and  devices  to  prevent  soring, 
we  are  publishing  this  interim  rule  and 
request  for  comments.  This  rule  is 
consistent  with  the  Court's  opinion  and 
is  based  on  sound  veterinary  principles. 
Making  it  effective  without  prior 
comment  will  enable  the  Secretary  to 
better  enforce  the  Act. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  under  these 
emergency'  conditions,  there  is  good 
cause  under  5  U.S.C.  553  for  making  this 


interim  rule  effective  April  25,- 1988.  We 
will  consider  comments  postmarked  or 
received  within  60  days  of  the 
pubUcation  of  this  interim  rule  in  the 
Federal  Register.  Any  amendments  we 
make  to  this  interim  rule  as  a  result  of 
these  comments  will  be  published  in  the 
Federal  Register  as  soon  as  possible 
following  the  close  of  the  conunent 
period. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  interim  rule  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation  ' 
1512-1,  and  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions,  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment  investment 
productivity,  iimovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  interim  rule  is  intended  to 
prevent  the  soring  of  horses,  and 
specifically  prohibits  devices  that  could 
reasonably  be  expected  to  cause  soring. 
Some  of  the  devices  that  are  being 
prohibited  are  currently  used  on  horses 
to  accentuate  the  natural  gait  of  show 
horses.  Prizes  for  competition  among 
these  show  horses  are  awarded  based 
largely  on  evaluation  ofHhis  gait.  The 
new  prohibitions  of  this  interim  rule  will 
not  prohibit  equitable  competition 
among  these  show  horses. 

Under  these  circumstances,  the  Acting 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

List  of  Subjecto  in  9  CFR  Part  11 

Animal  welfare.  Horses,  Humane 
animal  handling.  Soring  of  horses. 

Accordingly,  9  CFR  Part  11  is 
amended  as  follows: 
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PART  11-HORSE  PROTECTION 
REGULATIONS 

1.  The  authority  dtation  for  Put  11 U 
revised  to  read  as  follows: 

Aniliarity:  15  U^.C  1823. 1824. 1825.  and 
1828:  44  U.S.C.  3508. 

2.  Section  11.1  is  amended  by 
removing  all  paragraph  designations,  by 
placing  all  definitions  in  alphabetical 
order,  and  by  adding  definitions  of  "full 
pad"  and  "rim  pad"  to  read  as  foUouvs: 

S11.1 


"Pull  Pad"  means  a  pad  that  covers 
the  entire  sole  of  a  horse's  foot 


"Rim  Pad"  means  a  pad  that  conforms 
with  the  configuration  of  a  horse's  shoe, 
and  does  not  protrude  beyond  the  iimer 
rim  of  the  shoe. 


3.  Section  11.2  is  amended  by 
removing  paragraph  (b)(17).  by 
redesignating  para^vphs  (b](10)  through 
[b)(16)  as  (b)(12)  through  (b](18) 
respectively;  and  by  adding  new 
paragraphs  (b](10)  and  (b)(ll)  and 
revising  paragraphs  (b)(lj.  (b)(2).  (bK7), 
(b)(8)  and  (b)(9)  to  read  as  follows: 

9  ^  ■-*     rllNMmiOnS  COnCVffNnQ  #XnilNIOr9^ 

*  *  *  •  4 

(b)  *  •  •  I 

(1)  All  beads,  bangles,  roUeis,  and 
similar  devices,  with  the  exception  of 
rollers  made  of  lignum  vitae  (hardwood)^ 
aluminum,  or  stakiless  steel,  with 
individual  rollers  of  uniform  size,  weight 
and  configuration,  provided  each  such 
device  may  not  weigh  more  than  6 
ounces,  including  the  weight  of  the 
fastener. 

(2)  Qiains  weighing  more  than  6 
ounces  each,  including  the  weight  of  the 
fastener. 


(7)  Boots,  collars,  or  any  other  device, 
with  protrusions  or  swellkigs,  or  rigid, 
rough,  or  sharp  edges,  seams  or  any 
other  abrasive  or  abusive  surface  that 
may  contact  a  horse's  leg.  or  that  weigh 
more  than  6  ounces  each. 

(8)  Through  October  31, 1986.  pads  or 
other  devices  on  yearling  horses  (horses 
up  to  2  years  old]  that  elevate  or  change 
the  angle  of  such  horses'  hooves  in 
excess  of  1  inch  at  the  heeL 

(9)  Any  weight  except  a  keg  or  similar 
conventional  horseshoe,  and  any 
horseshoe  that  weighs  more  than  16 
ounces. 

(10)  Pads  between  the  bottom  of  the 
foot  and  the  horseshoe,  acctntling  to  the 
following  schedule: 


(i)  Fhnn  April  25. 1968  tfarourii  July  31. 
1988.  pads  more  than  3  inches  ni^  at 
any  point; 

(ii)  From  August  1, 1968  throu^ 
October  31, 1968.  pads  more  than  2 
inches  hi^  at  any  point  and 

(iil)  After  October  31. 1968.  full  pads 
more  than  one-half-incfa  high  at  any 
point  and  full  pads  not  directly  adiacent 
to  the  sole  of  a  horse's  foot  and  total 
pad  height  including  rim  pads, 
exceeding  1  inch. 

(11)  Pads  that  are  not  made  of  leatfaw 
or  a  similar  soft  pliant  material. 

4.  Section  11.3  is  amended  by  revising 
the  introductory  text  to  read  as  ft^ws 
(footnote  3  is  removed  and  reserved): 

111.3    Scarrula. 

The  scar  rule  applies  to  all  horses 
bom  on  or  after  October  1, 1976.  Horses 
sub)ect  to  this  rule  that  do  not  meet  the 
following  scar  rule  criteria  shall  be 
considered  to  be  "sore"  and  are  subject 
to  all  prohibitions  of  section  5  of  the  Act 
The  scar  rule  criteria  are  as  follows: 
***** 

Oooe  in  Washington.  DC  this  22nd  day  of 
April  1888. 

lasM  W.  Gloaser. 

Acting  AdmuuMtrator,  Animal  and  Plant 
Hecdtit  Inspection  Service. 
[FR  Doc  88-a285  Filed  4-25-88;  &-4S  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Fadacal  Aviation  Admlniatratlon 

14  CFR  Parts  21  and  23 

[Docket  Na  04aCC  SpaeW  CondMon  23- 
ACE-391 

SpacW  Condttiona;  Dornlar  228-200 
aifniaim  WMti  Dactronic  fMaht 
Inatrumant  Syatama  (EFI8) 

AOmcv:  Federal  Aviation 
Administration  (FAA),  DOT. 
AcnON:  Final  special  conditions. 

summary:  These  special  conditions  are 
being  issued  to  become  part  of  the  type 
certification  basis  for  the  Domier  22S- 
200  Airplanes  that  incorporate  an 
electronic  fli^t  instrument  system 
(EnS).  lliese  airplanes  will  have  novel 
and  imusual  design  featiires  when 
compared  to  the  state  of  technology 
envisaged  in  the  airworthiness 
standards  applicable  to  these  airplanes 
when  EFIS  is  installed.  These  novel  and 
unusual  desiga  features  include  the  use 
of  a  csthods-ray  tube  electronic  flight 
instrument  system  for  which  the 
applicable  regulations  do  not  contain 
adequate  or  appropriate  airworthiness 


standards.  These  special  conditions 
contain  the  additional  safety  standards 
which  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  diat  provided  by  the 
applicable  airwortiliiness  standards. 

imcnvi  OATK  April  26, 198& 


moN  contact: 
Ervin  B.  Dvorak.  Aerospace  Bagineer. 
Standards  Office  (ACE-110),  Aircraft 
Certification  Division.  Central  Region, 
Federal  Aviation  Administration,  Room 
1656. 001  East  12th  Street  Federal  Office 
Building.  Kansas  City,  Missouri  04106; 
telephone  (816)  426-6688. 

r ARV  mpomhation: 


Backyoupd 

On  September  14. 1987,  AAR 
Oklahoma.  Inc.,  Oklahoma  City. 
Oklahoma  submitted  an  application  for 
suppiemental  type  certificate  (STC) 
approval  of  the  design  changes 
pecessary  to  install  a  Collins  85B 
Electronic  Flight  Instrument  System 
(EFIS)  on  the  Domier  228-200  Airplane. 
This  installation  incorporates  an 
electronic  attitude  director  indicator 
(EADI)  and  electronic  horizontal 
situation  indicator  (EHSI)  in  lieu  of  the 
traditional  mechanical  or  electro- 
mechanical displays  providing  similar 
information  to  the  flightcrew. 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  \  21.101  do  not  contain 
adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
design  features  of  an  airplane  or 
installation.  Special  conditions,  as 
appropriate,  are  issued  in  accordance 
with  S  11.49,  after  public  notice  as  '■ 
required  by  tfi  11.28  and  11.29(b), 
effective  October  14, 198a  and  will 
become  a  part  of  the  type  certification 
basis,  as  provided  by  i  21.101(b)(2). 

The  proposed  type  design  of  the 
Collins  85B  EFIS  installation  in  the 
Domier  228-200  Airplane  contains  a 
number  of  novel  and  unusual  design 
features  not  envisaged  by  the  applicable 
Part  23  airworthiness  standards.  Special 
conditions  are  considered  necessary 
because  the  airworthiness  standards  of 
Part  23  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
novel  or  unusual  design  features  of  the 
Collins  85B  EFIS  installation  in  the 
Domier  228-200  Airplane. 

AAR  Oklahoma,  Inc.  has  proposed 
cathode-ray  tube  (CRT)  electronic 
display  units  for  primary  attitude, 
heading,  and  navigation  cockpit 
displays.  The  cockpit  instrument  panel 


configuration  would  feature  five  EFIS 
displays,  an  electronic  iMxizontal 
situation  indicator  (EHSI)  in  the  left  and 
right  instrument  panels  and  a 
multifunction  display  in  the  center 
panel.  All  other  displays;  i.e.,  airspeed, 
altitude,  vertical  ^teed.  etc  will  be 
conventional  instruments.  A  back-up 
conventional  attitude  instrument  will  be 
near  the  center  of  the  panel  , 

Emissive  color  on  a  CRT  display  will 
inevitably  appear  different  than 
.reflective  colors  on  ciuiventional 
electro-mechanical  displays.  Different 
intensities  and  color  temperatures  of 
.ambient  illumination  will  also  affect  the 
perceived  colors.  Therefore,  display 
legibility  must  be  adequate  for  all 
cockpit  lighting  conditions  including 
dii'ect  sunlight 

Features  of  this  system  are  novel  and 
unusual  relative  to  the  applicaUe 
airworthiness  requirements.  Current 
small  airplane  airworthiness 
requirements  are  based  on  "single-fault" 
.or  "fail-safe"  concepts  and,  when 
promulgated,  the  FAA  did  not  envision 
use  of  complex,  safety-critical  systems 
in  small  airplanes.  The  current  small 
airplane  requirements  envisioned 
instruments  that  were  single  function; 
i.e.,  a  failure  would  cause  loss  of  only 
one  instrument  function,  although 
several  instrument  functions  may  have 
been  housed  in  a  common  case. 

Flight  instruments  for  the  pilot  are 
required  to  be  grouped  in  front  of  the 
pilot  so  deviation  from  looking  forward 
along  the  airplane  flight  path  is 
minimized  when  the  pilot  shifts  fivm 
viewing  the  flight  path  to  viewing  the 
flight  instruments. 

For  instrument  flight  the  airplane 
must  be  equipped  with  the  minimum 
flight  instruments  listed  in  the  operating 
rules.  This  minimum  listing  of 
instruments  includes  all  instruments  that 
have  long  been  accepted  as  the 
minimum  for  continued  safe  fUght  Back- 
up instruments  for  these  instruments  are 
not  required  by  the  small  airplane 
airworthiness  requirements  because  the 
FAA  has  long  accepted  that  the  small 
•  airplane  could  be  safely  flown  following 
a  single  instrument  failure.  The  basic 
airman  certification  program  for  an 
instrument  flight  rules  (IFR)  rating  has 
long  included  the  required 
demonstration  of  ability  to  fly  the 
airplane  safely  following  failure  of  any 
one  of  the  previously  cited  instruments 
and  has  not  required,  as  a  basic  IFR 
rating  requirement,  that  all  IFR  rated 
airmen  must  demonstrate  abiKties  tising 
other  back-up  instmments. 

The  special  condition  would  allow 
'  installation  of  electronic  displays  diat 
feature  design  characteristics  where  a 
single  malftmction  or  failure  could  affect 


more  than  one  primary  instruflaent 
display,  or  system.  Tlw  special  condition 
would  also  provide  requirements  to 
asscre  adequate  reUability  of  system 
design  functions  that  are  determined  to 
be  essential  for  continued  safe  flight  and 
landing  of  the  airfdane. 

In  installations  where  electronic 
displays  take  the  place  of  traditional 
instruments,  the  reliability  must  not  be 
less  than  that  of  the  traditional 
instruments.  This  is  in  regard  to  the 
collective  reliability  of  the  traditional 
instruments  rather  than  the  reliability  of 
a  single  traditional  instrument  For  this 
reason,  the  special  condition  includes 
requirements  for  identifying  complex, 
safety  critical  systems,  and  defines 
requirements  needed  for  their 
certification. 

The  special  condition  will  also  require 
a  detailed  examination  of  each  item  of 
equipment/component  of  the  electronic 
display  system,  and  installation  of  die 
system,  to  determine  if  the  airplane  is 
dependent  upon  its  function  for 
continued  safe  flight  and  landing,  or  if 
its  failure  would  significantly  reduce  the 
capability  of  the  airplane  or  the  ability 
of  the  crew  to  cope  with  these  adverse 
operating  conditions.  Each  component  of 
the  installation  identified  by  such  an 
examination  as  being  critical  to  the  safe 
operation  of  the  airplane  would  be 
required  to  meet  the  special  condition. 

ilie  present  §  23.1309  has  been  used 
as  a  means  of  evaluating  systems  since 
being  incorporated  into  14  CFR  Part  23 
by  amendment  23-14,  dated  December 
20, 1973.  The  "no-single-fault"  or  "fail- 
safe" concept  of  §  23.1309,  along  with 
experience  based  on  service-proven 
designs  and  good  engineering  judgement 
have  been  used  to  successfully  evaluate 
most  airplane  systems  and  equipment 
However,  the  FAA  is  finding  it  difficult 
to  apply  the  "single-fault"  concept  as  a 
means  of  determining  the  effect  or 
likelihood  of  certain  failure  conditions  to 
complex  systems  like  those  proposed  for 
the  Collins  85B  EFIS  installation. 
Therefore,  the  FAA  considers  it 
necessary  to  include  the  proposed 
additional  system  analysis  requirements 
in  the  certification  basis.  This  will  alao 
allow  the  use  of  the  latest  available 
"rational  method"  of  safety  analysis  of 
the  systems  to  assure  a  level  of  safety 
intended  in  the  applicable  requirements. 

The  development  of  rational  methods 
for  safety  assessment  of  systems  is 
based  on  the  premise  that  an  inverse 
relationship  exists  between  the 
probability  of  a  failure  condition  and  its 
effect  on  the  airplane.  That  is,  the  more 
serious  the  effect  the  lower  the 
probability  must  be  that  the  related 
failure  condition  will  occur. 


Use  of  tfiese  ratfamd  methods  for 
safety  assessment  of  systems  does  not 
mandate  use  of  numerical  analysis.  An 
applicant  may  use  numerical  analysis  to 
assist  in  showing  compliance  but  in 
many  cases,  adequate  data  is  not 
available  for  preparing  a  stand-alone 
niunerical  analysis  for  showing 
compliance.  Therefore,  in  small  airplane 
certification,  a  rational  analysis  braed 
on  identification  of  failure  modes  and 
their  consequences  is  frequently 
acceptable  substantiation  of  compliance  , 
with  the  various  required  levels  of 
system  reliabiUty  rather  than  a 
numerical  analysis  alone. 

ff  it  is  determined  that  the  airplane 
includes  systems  that  perform  more 
critical  functions,  it  will  be  necessary  to 
show  that  those  systems  meet  more 
stringent  requirements.  Systems  that 
perform  a  function  that  is  needed  for 
continued  safety  of  flight  and  IsAding  of 
the  airplane,  w^ose  failure  would  be 
catastrophic,  would  be  required  to  meet 
requirements  that  establish  either  that 
there  will  be  no  failures  of  that  system, 
or  that  a  failure  is  extremely 
improbable. 

The  special  condition  also  requires 
that  the  occurrence  of  8ystem(s}  failures 
which  would  significanUy  reduce  the 
airplane's  capability,  or  tiie  ability  of  the 
crew  to  cope  with  adverse  operating 
conditions,  and  thereby  be  potentially 
catastrophic,  be  improbable.  It  is 
recognized  that  any  sy8tem(s)  failure 
will  reduce  the  airplane's  or  crew's 
capability  by  some  degree,  but  that 
reduction  may  not  be  of  the  degree  as  to 
lead  to  potentially  catastrophic  results. 

The  special  condition  provides 
reliability  requirements  which  are  based 
on  the  criticality  of  the  system's  function 
and  will  provide  the  standards  needed 
for  certification  of  complex  safety- 
critical  systems  being  proposed  for 
installation. 

Type  Certification  Basis 

The  type  certification  basis  for  the 
Domier  228-200  Airplanes  is  as  follows: 
Special  Federal  Aviation  Regulation 
(SFAR)  41C.  effective  September  13, 
1982;  Part  23  of  the  Federal  Aviation 
Regulations  (FAR),  effective  February  1, 
1965,  through  amendments  23-23  and 
special  conditions  adopted  by  this 
mlemaking  action. 

Discussion  of  Comments 

Notice  of  Proposed  Special 
Conditions,  Notice  23-ACE-39.  Docket 
048CE,  was  published  in  the  Federal 
Register  on  February  1. 1988  (53  FR  20) 
and  comment  period  closed  March  2, 
1988.  The  FAA  received  no  comments  in 
response  to  Notice  23-ACE-39; 
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therefore,  these  8i>ecial  conditions  ar^ 
f  dopted  as  proposed. 

Conclusion 

This  action  affects  only  speciBed 
model  series  airplanes.  It  is  not  a  rule  of 
general  applicability  and  appUes  only  to 
the  series  and  models  of  airplanes 
identified  in  these  special  conditions. 

The  notice  of  proposed  special 
conditions  for  installation  of  the  Collins 
85B  EFIS  installation  in  the  Domier  22&- 
200  Airplanes  was  published  in  the 
Federal  Register  on  February  1, 1988. 
with  a  closing  date  for  submitting 
written  comments  to  the  docket  of 
March  2, 1988.  No  comments  were 
received  and  the  final  special  conditions 
are  adopted  as  proposed. 

Section  553  of  the  Administrative 
Procedures  Act  provides,  at  the 
discretion  of  the  ageiicy,  that  an 
effective  date  of  less  than  a  required  30 
days  from  date  of  publication  may  be 
established  if  good  cause  has  been 
shown  to  estabhsh  an  immediate 
effective  date.  It  has  been  shown  by  the 
manufactiu^r  that  immediate  sale  of 
subject  model  airplane  is  dependent 
upon  the  ability  to  proceed  with  the 
certification  of  the  EFIS  installation. 
Because  the  delay  of  30  days  would 
significantly  affect  the  manufacturer  in 
terms  of  loss  of  revenue  in  the  sale  of 
subject  airplanes,  coupled  with  the  fact 
that  no  comments  were  received 
concerning  the  notice,  the  Administrator 
finds  that  delaying  the  effective  date  of 
the  special  conditions  is  unnecessary. 
Thus,  the  Administrator  finds  that  good 
cause  exists  to  establish  an  immediate 
effective  date  for  these  final  special 
conditions.  Therefore,  the  Administrator 
has  detenpined  that  these  final  special 
conditions  shall  become  effective 
immediately  upon  issuance. 


List  of  Subjects  in  14  CFR  Parts  21  and 
23 

Aviation  safety.  Aircraft.  Air 
transportation.  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Audiarity:  Sees.  313(a),  001,  and  603  of  the 
Federal  Aviation  Act  of  1958;  as  amended  (49 
VS.C  1354(a).  1421,  and  1423);  49  U.S.C. 
10e(g)  (Revised  Pub.  L  97-449,  January  12, 
1983);  14  CFR  21.16  and  21.101;  and  14  CFR 
11.28  and  11.49. 

Adoption  of  Special  Conditions 

In  consideration  of  the  foregoing,  the 
following  special  condition  is  issued  as 
part  of  the  type  certification  basis  for 
the  Domier  228-200  Airplane  that 
incorporates  an  electronic  flight 
instrument  system  (EFIS)  into  these 
series  airplanes,  as  follows: 


1.  In  addition  to  Appendix  A  of  Part  135  and 
in  lieu  of  {  23.1309(b)  and  applicable 
requirements  of  Part  23  of  the  Federal 
Aviation  Regulations  to  the  contrary,  for 
instruments,  systems,  and  Installations 
whose  design  incorporates  electronic 
displays  that  feature  design  characteristics 
where  a  single  malfunction  or  failure  could 
affect  more  than  one  primary  instrument 
display  or  system,  and/or  system  design 
functions  thai  are  determined  to  be  essential 
for  continued  safe  fligiit  and  landing  of  the 
airplane,  the  following  special  condition 
applies: 

(a)  Systems  and  associated  components 
must  be  examined  separately  and  in  relation 
to  other  airplane  systems  to  determine  if  the 
airplane  is  dependent  upon  its  function  for 
continued  safe  flight  and  landing,  and  if  its 
failure  would  significandy  reduce  the 
capability  of  the  airplane  or  the  abiUty  of  the 
crew  to  cope  with  adverse  operating 
conditions.  Each  system  and  each  component 
identified  by  this  examination  upon  which 
the  airplane  is  dependent  for  continued  safe 
flight  and  landing,  or  whose  failure  would 
significantly  reduce  the  capability  of  the 
airplane  or  the  ability  of  the  crew  to  cope 
with  adverse  operating  conditions,  must  be 
designed  and  examined  to  comply  with  the 
following  requirements: 

(1)  It  must  be  shown  that  there  will  be  no 
single  failure  or  probable  combination  of 
failures  under  any  anticipated  operating 
condition  which  would  prevent  the  continued 
safe  flight  and  landing  of  the  airplane,  or  it 
must  be  shown  that  such  failures  are 
extremely  improbable. 

(2)  It  must  be  shown  that  there  will  be  no 
single  failure  or  probable  combination  of 
failures  under  any  anticipated  operating 
condition  which  would  significantly  reduce 
the  capability  of  the  airplane  or  the  abiUty  of 
the  crew  to  cope  with  adverse  operating 
conditions,  or  it  must  be  shown  that  sudi 
failures  are  improbable. 

(3)  Warning  information  must  be  provided 
to  alert  the  crew  to  unsafe  system  operating 
conditions  and  to  enable  them  to  take 
appropriate  corrective  action.  This  warning 
information  must  not  tend  to  initiate  crew 
action  which  would  create  additional 
hazards. 

(4)  Compliance  with  the  requirements  of 
this  special  condition  must  be  shown  by 
analysis  and,  where  necessary,  by 
appropriate  ground,  flight,  or  simulator  tests, 
llie  analysis  must  consider 

(i)  Modes  of  failure,  including  malfunction 
and  damage  from  forseeable  sources; 

(ii)  Consequences  of  a  single  failure  or 
probable  combination  of  failures  (latent  or 
undetected); 

(iii)  Appropriate  levels  of  reliability  as 
determined  by  the  severity  of  consequence: 

(iv)  The  resulting  effects  on  the  airplane 
and  occupants,  considering  the  state  of  flight 
and  operating  conditions;  and 

(v)  The  crew  warning  cues,  corrective 
action  required,  and  the  capability  of 
detecting  faults. 

(5)  Numerical  analysis  may  be  used  to 
support  the  engineering  examination.         " 

(b)  Electronic  display  units,  including  those 
incorporating  more  than  one  function,  may  be 


installed  in  lieu  of  mechanical  or  electro- 
mechanical instruments  if: 

(1)  The  display  uniU: 

(i)  Are  easily  legible  under  all  lighting 
conditions  encountered  in  the  cockpit, 
including  direct  sunlight; 

(ii)  In  any  normal  mode  of  operation  do  not 
inhibit  the  primary  display  of  attitude;  and 

(iii)  Incorporate  sensory  cues  for  the  pilot 
that  are  equivalent  to  those  in  the  instrument 
being  replaced  by  the  electronic  display 
units. 

(2)  The  display  units,  including  their 
systems  and  installations,  must  be  designed 
so  that  one  display  of  information  essential  to 
safety  and  successful  completion  of  the  flight 
will  remain  available  to  the  pilot,  without 
need  for  immediate  action  by  any 
crewmember  for  continued  safe  operation, 
after  any  single  failure  or  probable 
combination  of  failures  that  is  not  shown  to 
comply  %vith  paragraph  (a)(1)  of  this  special 
condition. 

Issued  in  Kansas  City,  Missouri,  on  March 
28,1988. 
Paul  K.  Bohr. 
Director,  Central  Region. 
[FR  Doc.  88-9042  Filed  4-25-88;  8:45  am] 
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14  CFR  Part  39 

[Dockat  Na  79-CE-09-AD;  Amdt  3»-59011 

Airworthlneaa  Directives;  Cessna 
140A.  150,  A150, 170, 172,  R172, 175. 
P172. 177, 180, 182. 185/A185. 188/ 
A188, 205, 206.  U206/TU206,  P206/ 
TP206, 207/T207. 210/T210, 336.  and 
337/T337  Series  Airplanea 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  amendment  revises  and 
reissues  Airworthiness  Directive  (AD) 
79-10-14,  Amendment  39-3475. 
applicable  to  certain  Cessna  single  and 
twin  engine  airplanes  to  include  current 
design  fuel  caps  that  can  be  installed  as 
an  alternate  or  equivalent  means  of 
compliance  with  the  venting 
requirements  of  this  AD.  There  have 
been  several  instances  of  fuel  tank  vent 
system  obstruction  by  foreign  material 
and/or  sticking  of  the  fuel  vent  valve  in 
the  existing  fuel  tank'vent  system.  This 
action  will  reduce  the  possibility  of  fuel 
tank  vent  obstruction  and  resulting 
engine  power  loss. 

EFFECnVE  date:  May  30, 198a 

ADDRESSES:  Cessna  Service  Letters  No. 
SE77-e  dated  March  4. 1977.  and  ME78- 
47  (Rev.  1)  dated  February  12. 1979,  and 
Cessna  Single  Engine  Service  Kit  SK182- 
85  dated  September  21. 1984.  applicable 
to  this  AD  may  be  obtained  from  Cessna 
Aircraft  Company.  Customer  Service. 


P,0.  Box  1521.  Wichita.  Kansas  67201.  or 
may  be  examined  at  the  Federal 
Aviation  Administration.  Central 
Region.  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  79-CE-09- 
AD.  Room  1558,  601  East  12th  Street. 
Kansas  City,  Missotiri  64106. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr,  Paid  O.  Pendleton.  Aerospace 
Engineer.  ACE-140W.  Federal  Aviation 
Administration,  Wichita  Aircraft 
Certification  Office.  1801  Airport  Road. 
Room  100.  Wichita.  Kansas  67209; 
telephone  316-946-4427. 
SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  AD  79-10-14, 
Amendment  39-3475  was  published  on 
January  27, 1988,  in  the  Federal  Register 
(53  FR  2227).  AD  79-10-14.  Amendment 
39-3475  (44  FR  29435;  May  21. 1979)  as 
corrected  (44  FR  36168;  June  21. 1979). 
required  that  certain  single  and  twin 
engine  Cessna  airplanes  be  provided 
with  an  alternate  (redundant)  fuel  tank 
vent  The  light  Single  Engine  (LSE) 
Cessna  airplanes,  which  were  all 
manufactured  with  raised  fuel  tank  filler 
necks,  complied  with  paragraph  (A)  of 
AD  79-10-14  by  installing  vented  fuel 
caps  (like  those  used  on  later  production 
airplanes)  to  replace  the  original  non- 
vented  caps,  or  paragraph  (B)  by 
incorporating  the  provisions  of 
Supplemental  Type  Certificate  (STC) 
approved  designs  to  add  venting  in  die 
original  non-vented  fuel  cap. 

High  performance  single  engine 
Cessna  airplanes  were  originally 
manufactured  with  recessed  fuel  filler 
openings  and  flush  non-vented  fuel  caps. 
Tliese  airplanes  initially  complied  with 
AD  79-10-14  by  applying  mediods 
similar  toparagraph  (A)  or  (B)  above.  At 
the  time  of  issuance  of  AD  79-10-14. 
hardware  was  not  available  to  adapt  the 
LSE  style  fuel  caps  to  high  performance 
single  engine  Cessna  airplanes.  Cessna 
currentiy  provides  adapters  for 
installation  of  the  LSE  style  fuel  caps  on 
most  of  the  high  performance  single 
engine  airplanes  affected  by  AD  79-10- 
14.  These  caps  were  originally  provided 
by  Cessna  in  support  of  a  fleet  campaign 
to  restrict  the  diameter  of  the  fuel  filler 
opening  on  gasoline  powered  airplanes 
to  prevent  misfueling.  However,  the 
ability  of  the  LSE  style  fuel  caps  to 
prevent  the  entrance  of  rainwater  into 
the  fuel  tanks  has  been  recognized  for 
some  time.  Therefore,  the  FAA  proposed 
to  reduce  the  regulatory  burden  and 
permit  the  installation  of  the  LSE  fuel 
caps  on  high  performance  single  engine 
Cessna  airplanes  by  allowing  the 
installation  of  these  fuel  caps  as  an 
eqidvalent  means  of  compliance  with 
AD  79-10-14. 


Interested  persons  have  been  afforded 
an  opportunity  to  comment  on  the 
proposal. 

One  comment  from  a  user  sponsored 
organization  concurred  with  the 
proposed  amendment.  The  only  other 
comment  was  from  a  person  that  owned 
one  of  the  Supplemental  Type 
Certificate  (STC)  approved  designs 
previously  listed  on  AD  79-10-14.  This 
commenter  requested  that  his  current 
STC  be  included  on  the  final  issuance  of 
the  proposal.  The  proposed  change  does 
not  affect  the  cost  of  compliance  with 
AD  79-10-14  and  die  new  STC  is  an 
acceptable  means  of  compliance. 
Accordingly,  the  final  rule  will  reflect 
this  change  as  well  as  soAe  minor 
editorial  revisions. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C,  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  State  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  "major  rule"  imder  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
tmder  the  criteria  of  the  Regidatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  regidatory  docket.  A 
copy  of  it  may  be  obtained  by  contacting 
the  Rules  Docket  at  the  location 
provided  under  the  caption 
"ADDRESSES". 

List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation.  Aviation  safety, 
Aircraft,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  die  FAR  as 
follows: 

PART  39-[AMENDEDl 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421,  and  1423; 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-440. 
January  12, 1983);  and  14  CFR  WM. 


SM.19   [Amended] 

2.  By  amending  and  reissuing  AD  79- 
10-14.  Amendment  39-3475  (44  FR  29435: 
May  21, 1979)  as  corrected  (44  FR  36168: 
Jime  21, 1979),  as  follows: 

Applies  to  the  following  Models  and 
serial  numbered  airplanea,  certificated  in 
any  category. 


M0(M8 

S«WNumb«a 

140A. 

15200  through  15724. 

150 

617,    628.    649,    17001    thraugh 

17998,    59001    through   5801S; 

15050019  ttvough  15077006. 

A160 

15064970.      A1S00001      through 

A150060e. 

170.         

609, 18729  mrough  27160. 

172 

610.  t^2,  615,  622,  625,  630.  638, 

28000    ttvough    20999.    36000 

ttvough  36090,  46001   ttvough 

47746,        17247747        ttvough 

1726S6S4. 

ITS 

619,     2S700A.     55001      ttvough 

56777.       17556778       ttvough 

17557110. 

PI  72 

PI  722571 20  ttvough  P172S7188. 

R172 

P1725718e,     R1720001     ttwou)^ 
R1720617. 

177 

661,  17700001  ttvough  17701471. 

17701473  ttvough  17701507. 

180 

604.    624,    645,    30000    ttvough 

32900.    50001    ttvough    50011, 

18060012  ttvough  18052^0^ 

182.; 

613,    631,    634,    33000    ttvough 

34990,    51001    ttvough    53007. 

18253006  ttvough  18260638. 

165/A185 

632.  185-0001  ttvough  185-1500, 

18501600  ttvough  18501606. 

1B8/A188 

WHh  wing  tanks;  Swiais;  653, 188- 

0446        ttvough        168-057^ 

18800573  ttvough  18800762. 

205 

641,  205-0001  ttvough  205-0577 

206 

206-0001  ttvough  206-0275. 

U206mJ208_- 

U206-0276    ttvough    U20S-1444, 

U20601445  ttvough  U2060166S. 

P206m>206 — 

P206-0001     ttvough     P206-0603, 

P20600e04  ttvough  P20600647. 

207/T207 

20700001  ttvough  20700203. 

210/T210 

616,  618,  57001    ttirough  57575. 

21057576     ttvough     21050361, 

T210-0001  ttvough  T210-0454. 

336 

336-0001  ttvough  336-0105. 

337/T337 

337-0001       ttvough       337-1193, 

33701 104  ttvough  33701405. 

M3378 

337-0001  WMl  up. 

Compliance:  Required  as  indicated, 
unless  (dready  accomplished. 

To  provide  an  alternate  source  of  fuel 
tank  venting  in  case  of  fuel  tank  vent 
obstruction  by  foreign  material  and/or 
sticking  of  the  fuel  vent  valve,  within  the 
next  100  hours  time-in-service  after  the 
effective  date  of  this  AD,  accomplish  the 
following: 

(A)  InsUll  applicable  vented  fuel  cap(s) 
with  related  adapters  and  fuel  servicing 
placards  in  accordance  with  Cessna  Service 
Letter  SE77-e  dated  March  4. 1977;  or  as  an 
alternative  for  fuel  bladder  equipped 
airplanes,  Cessna  Service  Kit  SK182-BS  dated 
September  21, 1964,  or  modify  existing  fuel 
tank  caps  in  accordance  with  STC  SA728NW, 
SA3318NW  or  SA2967SW  and  for  336  and 
337/T337  Series  airplanes,  in  accordance 
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with  Cessna  Service  Letter  ME7»-47  (Rev.  1) 
dated  February  12. 1979. 

Note  1:  On  those  airplanes  having  two  fuel 
tank  caps  in  each  fuel  tank,  only  one  vented 
cap  is  required  in  each  tank.  A  vented  cap 
must  be  installed  in  the  outboard  filler 
opening  of  each  tank. 

(B)  The  modification  required  by  this  AD 
may  be  accomplished  by  those  owner/ 
operators  authorized  to  perform  preventive 
maintenance  under  FAR  43  provided  only 
installation  of  a  different  fuel  tank  cap  is 
necessary.  The  person  accomplishing  this 
modification  must  make  an  entry  in  the 
aircraft  maintenance  record  indicating 
compliance  with  this  AD;  i.e.,  "AD  79-10-14 
complied  with  by  installing  replacement  fuel 
filler  cap;  Cessna  P/N this  date  - 


Signature  and  Certificate  Number.' 

(C)  An  equivalent  means  of  compUance 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  Aircraft  Certification  Office, 
Federal  Aviation  Administration,  1801 
Airport  Road,  Room  100,  Mid-Continent 
Airjrart  Wichita.  Kansas  67200. 

All  persons  a^ected  by  this  directive 
may  obtain  copies  of  the  document(8) 
referred  to  herein  upon  request  to 
Cessna  Aircraft  Company,  Customer 
Service.  P.O.  Box  1521,  Wichita,  Kansas 
67201;  or  may  examine  the  document(8) 
referred  to  herein  at  the  Federal 
Aviation  Administration,  Office  of  the 
Regional  Coimsel  Room  1558,  601  East 
12th  Street  Kansas  Qty,  Missouri  64106. 

Note  2:  Supplemental  Type  Certificates 
SA72aNW  and  SA3318NW  are  held  by  Mr. 
Dennis  H.  Ward.  Venting  Engineering,  5420  A 
Street  Tacoma,  Washington  98408, 1%one 
(206)  474-6458.  Supplemental  Type  Certificate 
SA2967SW  is  held  by  Mr.  Charles  M.  Seibel 
Flight  Bonus  Inc.  P.O.  Box  665,  Hurst  Texas 
76053.  Phone  (817)  285-1650. 

This  amendment  revises  AD  79-10-14, 
Amendment  39-3475,  effective  May  29, 
1979,  which  superseded  AD  78-28-09, 
.unendment  33-3379. 

This  amendment  becomes  effective  on 
May  30. 1988. 

Issued  in  Kansas  City,  Missouri,  on  April 
13.1988. 

I«roU  M.  Ghavkin. 

Acting  Director.  Central  Region. 

[FR  Doc  88-9051  Filed  4-25-88:  8:45  am] 


14CFRPart39 

[DodMt  No.  82-CE-Z7-AO;  Amdt  39-5896] 

AirwortNfMea  Mrectfves;  Piper  Models 
PA-24,  PA-24-2S0,  PA-24-260.  and 
PA-24-400  Airplanes 

AOCNCV:  Federal  Aviation 
AdministratioD  (FAA),  DOT. 
action:  Final  rule,  rescission. 


:  This  amendment  rescinds 
Airworthiness  Directive  (AD)  82-19-01, 
Amendment  39-4474  (47  FR  46252] 
which  requires  inspections  forcracks  in 


the  lower  wing  spar  and  upper  main 
spar  attachment  plate  on  Piper  Models 
PA-24.  PA-24-250,  PA-24-260.  and  PA- 
24-400  airplanes.  This  AD  was  issued 
following  an  inflight  wing  failure  on  a 
Piper  PA-24  airplane.  Subsequent  to  its 
issuance,  the  FAA  has  determined  that 
this  failure  was  an  isolated  occurrence 
and  is  not  likely  to  exist  or  develop  in 
other  Piper  model  airplanes  of  the  same 
design. 

EFFECTIVE  DATE:  April  27, 1988. 
AODRESSES:  Information  appUcable  to 
this  action  may  be  examined  at  the 
Federal  Aviation  Administration, 
Central  Region,  Office  of  the  Regional 
Counsel  Attention:  Rules  Docket  No. 
82-CE-27-AD,  Room  1558,  601  East  12th 
Street  Kansas  City,  Missouri  64106. 
FOM  FURTHCII  MFOMIATION  CONTACT: 
Mr.  Charles  L  Perry,  Atlanta  Aircraft 
Certification  Office,  ACE-120A,  1660 
Phoenix  Parkway,  Suite  210C,  Atlanta, 
Georgia  30349;  Telephone  (404)  991- 
2910. 

SUFPLEMENTARY  INFOflMATION:  AD-82- 
19-01.  Amendment  39-4474  (47  FR 
46252],  was  issued  to  require  inspection 
of  the  lower  wing  spar  and  upper  main 
spar  attachment  plate  on  Piper  Models 
PA-24,  PA-24-250,  PA-24-260,  and  PA- 
24-400  airplanes.  It  was  issued  following 
an  inflight  wing  separation  of  a  Piper 
Model  PA-24,  Serial  Number  24-1113.  on 
luly  24. 1982.  at  Kalamulka.  EC. 
Canada.  Investigation  of  this  accident 
revealed  that  both  wing  spars  and  the 
main  spar  attachment  plate  showed 
evidence  of  fatigue  failure.  At  that  time, 
there  was  no  basis  to  conclude  that  this 
accident  was  unique  and  as  a  result  the 
above  AD  was  issued. 

Subsequently,  a  petition  for 
exemption  from  AD  82-19-01  was 
requested  on  behalf  of  Piper  airplane 
owners  and  operators.  In  support 
thereof  the  petitioner  suggested  that  the 
accident  was  an  isolated  occurrence 
because  the  airplane  was  regularly 
abused  with  excessive  "G"  forces  and 
aerobatics.  He  further  stated,  that  in  the 
four  years  since  the  AD  has  been  in 
effect  about  12,000  spar  inspections 
have  been  performed  with  no  reports  of 
spar  cracks  or  failure. 

The  FAA  has  carefully  reviewed  all  of 
the  available  information  iiicluding  a 
credible  fatigue  analysis,  and 
determined  that  the  wing  failure  which 
led  to  the  issuance  of  AD  82-19-01  was 
a  singular  incident  and  that  this  failure 
is  not  likely  to  exist  or  develop  in  other 
Piper  Models  PA-24.  PA-24-250,  PA-24- 
260,  or  PA-24-400  airplanes.  To  further 
substantiate  this  position.  Piper  has 
completed  a  more  sophisticated 
inspection  procedure  to  inspect  for 
cracks  that  might  emanate  from  the  rivet 
hole  from  which  it  was  believed  the 


fatigue  crack  initiated  on  the  accident 
airplane.  The  rivets  that  attach  the  skin 
to  the  bottom  left  and  right  wing  main 
spar  were  removed  to  gain  access  to  the 
spar  bottom  cap  so  that  a^uch  smaller 
crack  could  be  detected.  The  area  was 
visually  inspected  using  10-power 
magnification  and  a  fluorescent 
penetrant  inspection.  The  inspections 
were  completed  on  10  high-time 
airplanes  by  Piper  under  the 
surveillance  of  the  FAA.  and  the 
inspection  program  and  its  results  were 
recorded  in  Piper  Report  No.  VB-1345. 
No  cracks  were  detected  during  this 
inspection  program. 

Based  on  the  foregoing,  the  FAA 
concludes  that  AD  82-19-01  should  be 
rescinded.  Since  the  AD,  until 
withdrawn,  imposes  an  economic 
burden  and  is  a  hardship  on  affected 
owners/operators,  it  is  found  that  notice 
and  public  procediu«  hereon  are 
impractical  and  contrary  to  the  public 
interest  and  that  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

The  action  set  forth  in  this 
amendment  is  promulgated  pursuant  to 
authority  in  the  Federal  Aviation  Act  of 
1958.  as  amended  (49  U.S.C.  1301.  et 
seq.],  which  statute  is  construed  to 
preempt  State  law  regulating  the  same 
subject  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  ^.Federalism 
Assessment 

The  FAA  has  determined  that  this 
amendment  is  not  major  under  section  8 
of  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unnecessary,  economic  burden  on 
affected  owners/operators.  If  this  action 
is  subsequendy  determined  to  involve  a 
significant  regulation,  a  final  regulatory 
evaluation  or  analysis,  as  appropriate, 
will  be  prepared  and  placed  in  the 
regulatory  docket  (otherwise,  an 
evaluation  is  not  required].  A  copy  of  it 
when  filed,  may  be  obtained  by 
contacting  the  Rules  Docket  imder  the 
caption  "ADDRESSES"  at  the  location 
identified. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aviation  safety. 
Aircraft  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 


amends  S  39.13  of  Part  39  of  the  FAR  as 
follows: 

PART  3»-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows; 

Audiority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U3.C.  106(g)  (Revised.  Pub.  L  97-449, 
January  12, 1963);  and  14  CFR  11.89. 

$39.13   (Amended} 

2.  By  rescinding  AD  82-19-01. 
Amendment  39-4474  (47  FR  46252). 

This  amendment  becomes  effective  on 
April  27, 1988. 

Issued  in  Kansas  City,  Missouri,  on  April 
12,1988. 

lerald  M.  ChavMn. 

Acting  Director,  Central  Region. 

(FR  Doc  88-«)52  Filed  4-25-88;  8:45  am] 

BKUNQ  CODE  M10-1I-M 


14CFRPart75 

[Alrapece  Docket  Na  87-AWA-33] 

Alteration  of  Jet  Routes;  Minnesota 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  alters  the 
descriptions  of  jet  Routes  I-25/HL-482 
and  I-107/HL-484  located  in  the  vicinity 
of  Gopher,  MN.  The  FAA  has  proposed 
to  extend  these  jet  routes  into  Canadian 
territory.  The  extension  of  )-25/HLr^82 
and  J-107/HLr484  has  been  coordinated 
and  approved  by  Transport  Canada. 
This  action  improves  traffic  flows  in  the 
Minneapolis,  MN,  area,  and  reduces 
controller  workload. 
effective  date:  0901 UTC,  June  30, 
198a 

FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  W,  Still.  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington,  DC  20591; 
telephone:  (202)  267-0250. 

SUPPICMENTARY  INFORMATION: 

History 

On  October  29, 1987,  the  FAA 
proposed  to  amend  Part  75  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  75)  to  extend  Jet  Route  J-25/HLr482 
from  Gopher,  MN,  to  Winnipeg.  Canada, 
and  extend  J-107/HL-484  from  Pembina, 
ND,  to  Sioux  Narrows,  Canada  (52  FR 
41588).  This  action  aids  flight  planning, 
improves  traffic  flow  and  reduces 
controller  workload.  In  addition. 
Transport  Canada  supports  this  action 
because  of  its  positive  effect  on  the 


Winn^g  Area  Control  Center  Flow 
Management  Program  for  the  Winnipeg 
terminal  area.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
75.100  of  Part  75  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4, 
198a 

TheRule 

This  amendment  to  Part  75  of  the 
Federal  Aviation  Regulations  alters  die 
descriptions  of  Jet  Routes  J-25/HLr^82 
and  J-107/HLr484  located  in  the  vidnitjgp 
of  Gopher,  MN.  The  FAA  is  extending 
these  jet  routes  into  Canadian  territory. 
The  extension  of  J-25/HL-482  and  J- 
107/HL-464  has  been  coordinated  and 
approved  by  Transport  Canada.  This 
action  improves  traffic  flows  in  the 
Minneapolis.  MN.  area,  and  reduces 
controller  workload. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments-are 
necessary  to  keep  them  operationally 
current  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  2a  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
sigmficant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjecto  in  14  CFR  Part  75 

Aviation  safety.  Jet  routes. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  75  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  75J  is 
amended,  as  follows: 

PART  75-ESTABUSHMENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Airthority:  49  U.S.C  1348(a),  1354(a),  1510: 
Executive  Order  10854: 49  U.S.C.  10e(g) 
(Revised.  Pub.  L  97-449.  January  12, 1963):  14 
CFR  11.69. 


87S.100   (Amended] 

2.  Section  75.100  is  amended  as 
follows: 

I-2S    (AmMidadl 

By  removing  the  wrords  "to  Gopher.  MN." 
and  substituting  the  words  "Gopher,  MN: 
Brainerd.  MN:  to  Winnipeg,  MB,  Canada.  The 
airspace  witliin  Canada  is  excluded." 

}-W7    (AmandMl] 

By  removing  the  words  "to  Kenora.  ON. 
Canada."  and  substituting  the  words  "to 
Sioux  Narrows,  ON,  Canada." 

Issued  in  Washington.  DC  on  March  18, 
1968. 
Daniel  |.  PatMsoa, 

Manager,  Airspace-Rules  and  Aeronautical 

Information  Division. 

[FR  Doc  88-9047  Filed  4-25-88: 8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  154 

Rate  of  Interest  on  Amounts  Held 
Subject  to  Refund  for  OU  Pipelines, 
and  Eliminating  ttie  Undertaking 
Requirements  for  Gas  Pipelines  and 
Producers;  Correction 

Issued  April  19. 1988. 

agency:  Federal  Energy  Regulatory 
Commission,  DOB. 

ACTION:  Correction  notice  to  final 
regulations. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission]  is 
correcting  its  regulations  published  in 
the  Federal  Register  on  January  12, 1983 
(48  FR  1279).  The  rules  relate  to 
suspended  changes  in  rate  schedules. 
This  notice  makes  technical  corrections 
to  S  154.67,  paragraphs  (c)(1)  and 
(c)(2](iii)(B)  to  accurately  cross 
reference  paragraphs  (d)(2)  and 
(d](2)(iii)(A). 

EFFECTIVE  DATE:  April  19, 198a 

FOR  FURTHER  INFORMATION  CONTACT 

Sandra  S.  Vincent  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street    - 
NE.,  Washington,  DC  20426.  (202)  357- 
853a 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjecto  in  18  CFR  Part  154 

Natural  gas. 

Accordingly.  18  CFR  Part  154  is 
amended  as  follows: 


V 


BEST  COPY  AVAILABLE 
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i 

PARTIS!    [AMENDED] 

1.  The  authority  citation  for  Part  154 
continues  to  read  as  follows: 

AudMrity:  Natural  Gas  Act.  15  U.&C  717- 
717w  (1982);  Department  of  Energy 
Orsanization  Act  42  U.S.C  7102-7352  (1982); 
E.0. 1200B.  3  CFR  1978  Comp.,  p.  142; 
independent  Officm  Appropriation  Act  31 

U.SC  9701  (1970). 

I 

§154.f7    [AMMndad] 

2.  In  S  154.67,  pcvagraph  (cMl)  is 
amended  by  removing  the  words 
"paragraph  [dfilf  and  inserting  in  its 
place,  the  words  "paragraph  (c)(2)." 

3.  In  S  154.67.  paragraph  (c)(2)(iii)(B)  is 
amended  by  removing  the  words 
"paragraph  (d)(2)(iii)(A)'',  and  inserting 
in  its  place  "paragraph  (c](2XiiiKA)." 
Lois  O.  CMheU,  | 
Acting  Secretary. 

[FR  Doc  88-6879  Filed  4-25-88;  8:45  am] 
mkum  coK  trn-*%-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Pwt  558  ' 

N«w  Animal  Drugs  for  Use  in  Animal 
Feeds;  Fant>andazola 

AOENCV:  Food  and  Drug  Administration. 
action:  Final  rule. 


:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Hoechst- 
Roussel  Agri-Vet  Co.  providing  for  the 
manufactiire  of  Type  A  medicated 
articles  containing  4  percent  i 

fenbendazole  and  20  percent  I 

fenbendazole  for  making  Type  C 
medicated  feeds  for  use  in  cattle  as  an 
anthebnintic.  Additionally,  the  listing  of 
drug  categories  for  new  animal  drugs  for 
use  in  animal  feeds  is  amended  by 
moving  fenbendazole  from  Category  I  to 
Category  II. 

EFFECTIVE  DATE:  April  28. 1988. 

FON  FUNTNBI  WFOmUTIOII  CONTACT: 

John  L  Olsen,  Center  for  Veterinary 
Medicine  (HFV-135),  Food  and  Drug 
Administration,  5800  Fishers  Lane. 
Rockville.  MD  20657,  301-443-4913. 
sumcMCNTAfiY  iNFOMiATiON:  Hoechst- 
Roussei  Agri-Vet  Co.,  Route  202-206 
North,  Somerville,  NJ  06876,  filed  NADA 
137-600  providing  for  Safe-Guard™ 
Type  A  medicated  articles  containing  4 
percent  and  20  percent  fenbendazole. 
The  Type  A  medicated  articles  are  for 
making  Type  C  medicated  feed  for  cattle 


for  removal  and  control  of  hingwonns: 
[DictyocauIuB  viviparua)\  stomach 
worms:  Barberpole  worms  {Haemonclius 
contortus).  brown  stomach  worms 
(Ostertagia  ostertagi),  small  stomach 
worms  [Trichostrongyhis  axei);  and 
intestinal  worms:  hookworm 
[Bunostonuw  phlebotomum),  thread- 
necked  intestinal  worms  [NetnaUxtrus 
helvetianus],  small  intestinal  worms 
[Cooperia  punctata  and  C.  oncophora], 
bankrupt  worms  [Trichoatrongylus 
colubriformis],  and  nodular  worms 
[Oesophagostomum  radio  turn).  The 
Type  C  medicated  feed  requires  a  1^ 
day  withdrawal  period. 

The  appbcation  is  approved  and 
S  558.258(c)  is  amended  to  reflect  the 
approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary.  Because  fenbendazole  will 
now  require  a  withdrawal  period  at  the 
lowest  use  level  in  at  least  one  species  it 
will  become  a  Category  n  drug.  Section 
558.4(d)  is  amended  to  reflect  the  change 
from  Category  I  to  Category  D  for 
fenbendazole.  The  manufacture  of  Type 
B  or  Type  C  feeds  from  Type  A  articles 
must  be  the  subject  of  an  approved 
medicated  feed  application  (FDA-1000) 
no  later  than  July  25, 1988. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  i  514.11  (e)(2](ii)  (21    - 
CFR  514.11(e)(2KU)),  a  sununary  of 
safety  and  effectiveness  data  and 
information  is  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  ajn. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(ui)  that  this  action  U  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjecta  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
558  is  amended  as  follows: 

PART  558-NE W  ANIMAL  DRUGS  FOR 
USE  IN  ANIIiAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Autliority:  Sec.  512,  82  Stat.  34^^851  (21 ' 
U.S.C.  360b);  n^GSS^^AOapAiTK. 


2.  Section  558.4  is  amended  in 
paragraph  (d)  by  removing  the  entry  for 
"Fenbendazole"  in  the  taUe  entitled 
"Category  I"  and  alphabetically 
Inserting  the  entry  'Tenbendazole"  in 
the  table  entitled  "Category  II"  to  read 
as  follows: 


^    Dated:  April  IS,  1968. 
Gerald  B.  Guest. 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc  88-9073  Filed  4-25-88;  8:45  am] 
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3.  Section  558.258  is  amended  in 
paragraph  (c)  by  redesignating  the 
introductory  paragraph  after  the 
italicized  heading  ConditionM  of  use.  as 
(1),  and  be  redesignating  paragraphs 
(c)(1)  through  (3)  as  paragraphs  (c)(l)(i) 
through  (iii),  and  by  adding  a  new 
paragraph  (c)(2)  to  read  as  follows: 

§  558.25a    Fenbandazda. 


(c)  Conditions  of  use.  (1)  *  *  * 
(2)  It  is  used  in  cattle  feed  as  follows: 
(i)  Amount  5  milligrams  fenbendazole 
per  kilogram  body  weight  {ZZ7 
milligrams  per  pound). 

(ii)  Indications  for  use.  For  the 
removal  and  control  of  lungwtirms 
[Dictyocaulus  viviparus);  barberpole 
worms  (Haemonchua  contortus);  browm 
stomach  worms  [Ostertagia  ostertagi); 
small  stomach  worms  [Trichostrongylus 
axei);  hookworms  (Bunostomum 
phlebotomum);  thread-necked  intestinal 
worms  [Nematodirus  helvetianus);  small 
intestinal  worms  [Cooperia  punctata 
and  C.  oncophora),  bankrupt  worms 
[Trichoatrongylus  colubriformis^,  and 
nodular  worms  (Oesophagoakmtum 
radiatum). 

(iii)  Limitations.  Feed  as  sole  ration 
for  one  day.  Do  not  use  within  13  days 
of  slaughter.  Do  not  use  in  dairy  cattle  of 
breeding  age. 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttw  Aasistant  Secretary  for 
Housing/Federal  Housing 
Commissioner 

24  CFR  Part  235 

IDodcat  No.  R-eS-1393;  FR-2512] 

Mortgage  Insurance;  Changea  in 
Interest  Ratea 

agency:  Office  of  the  Assistant 
Secretary  for  Housing/Fedeial  Housing 
Commissioner,  HUD. 
action:  Final  nde. 

summary:  This  change  in  the 

regulations  increases  the  maximum 

allowable  interest  rate  on  section  235 

(Homeownership  for  Lower  Income 

Families)  insured  loans.  This  final  rule  is 

intended  to  bring  the  mai^imum 

permissible  financing  charges  for  this 

program  into  line  with  competitive 

market  rates. 

EFFECTIVE  DATE:  April  4, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  N.  Dickie,  Chief  Mortgage  and 
Capital  Market  Analysis  Branch,  Office 
of  Financial  Management,  Department 
of  Housing  and  Urban  Development  451 
Seventh  Street  SW.,  Washington.  DC 
20410.  Telephone  (202)  755-7270.  (This  is 
not  a  toll-friee  number.) 

SUPPLEMENTARY  INFORMATION:  The 

following  amendments  to  24  CFR 
Chapter  II  have  been  made  to  increase 
the  maximum  interest  rate  which  may 
be  charged  on  loans  insured  by  this 
Department  imder  section  235  of  the 
National  Housing  Act  The  maximum 
interest  rate  on  the  HUD/FHA  section 
235  insurance  programs  has  been  raised 
from  9.50  percent  to  10.00  percent. 

Until  recently,  HUD.  regulated  interest 
rates  not  only  for  the  section  235 
Program,  but  also  for  fire  safety 
equipment  loans  insured  under  section 
232  of  the  National  Housing  Act 
However,  sectiqj^4W>(e)(2)  of  the 
Housing  and  Coountmity  Development 
Act  of  1987  (Pub.  L  100-242,  approved 
February  5, 1988)  amended  the  National 
Housing  Act  to  provide  that  interest  on 
fire  safety  equipment  loans  under 
section  232(i)  of  the  Act  will  be  "at  such 
rate  as  may  be  agreed  upon  by  the 
mortgagor  and  the  mortgagee." 
Accordingly,  these  loans,  like  most  other 


National  Housing  Act-authorized  loans, 
now  have  their  interest  rates  determined 
by  negotiation.  Accordingly,  future 
announcements  of  changes  in  interest 
rate  ceilings  for  FHA-insured  mortgages 
will  be  limited,  as  this  one  is,  to  the 
section  235  Program. 

The  Secretary  has  determined  that 
this  change  is  immediately  necessary  to 
meet  the  needs  of  the  market  and  to 
prevent  speculation  in  anticipation  of  a 
change. 

As  a  matter  of  policy,  the  Department 
submits  most  of  its  rulemaking  to  public 
comment  either  before  or  after 
effectiveness  of  the  action.  In  this 
instance,  however,  the  Secretary  has 
determined  that  advance  notice  and 
public  comment  procedures  are 
unnecessary  and  that  good  cause  exists 
for  making  this  final  rule  effective 
immediately.  HUD  regulations  published 
at  47  FR  56286  (1982),  amending  24  CFR 
Part  50,  which  implement  section 
102(2)(C)  of  tiie  National  Environmental 
Policy  Act  of  1969,  contain  categorical 
exclusions  fi^m  their  requirements  for 
the  actions,  activities  and  programs 
specified  in  {  50.20.  Since  the 
amendments  made  by  this  rule  fall 
within  the  categorical  exclusions  set 
forth  in  paragraph  (7)  of  S  50.20,  the 
preparation  of  an  Environmental  Impact 
Statement  or  Finding  of  No  Significant 
Impact  is  not  required  for  this  rule.  This 
rule  does  not  constitute  a  "major  rule" 
as  that  term  is  defined  in  section  1(b)  of 
Executive  Order  12291  on  Federal 
Regulation  issued  on  February  17, 1981. 
Analysis  of  the  rule  indicates  that  it 
does  not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  governmental 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  In  accordance  with  the 
provisions  of  5  U.S.C.  6G5(b)  (the 
Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  The  rule 
provides  for  a  small  increase  in  the 
mortgage  interest  rate  in  programs  of 
limited  applicability,  and  thus  of 
minimal  effect  on  small  entities.  This 
rule  was  not  listed  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  October  26, 1987  (52  FR 
40358]  pursuant  to  Executive  C^er 
12291  and  the  Regulatory  Flexibility  Act 
The  Catalog  of  Federal  Domestic 


Assistance  program  numbers  are  14.108, 
14.117,  and  14.120. 

List  of  SubjecU  in  24  CFR  Part  235 

Condominiums,  Cooperatives,  Low 
and  moderate  income  housing.  Mortgage 
insiu'ance.  Homeownership.  Grant 
programs:  housing  and  community 
development 

Accordingly,  the  Department  amends 
24  CFR  Part  235  as  follows: 

PART  235— MORTGAGE  INSURANCE 
AND  ASSISTANCE  PAYMENTS  FOR 
HOME  OWNERSHIP  AND  PROJECT 
REHABILITATION 

1.  The  authority  citation  for  24  CFR 
Part  235  continues  to  read  as  follows: 

Authority:  Sections  211.  235,  National 
Housing  Act  (12  U.S.C.  1715b,  1815z):  Section 
7(d).  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d]). 

2.  In  S  235.9,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  235.9    Maximum  Interest  rata. 

(&)  The  mortgage  shall  bear  interest  at 
the  rate  agreed  upon  by  the  mortgagee 
and  the  mortgagor,  which  rate  shall  not 
exceed  10.00  percent  per  aimum  with 
respect  to  mortgages  insured  on  or  after 
April  4, 1988. 
•        •        •        •        • 

3.  In  S  235.540,  paragraph  (a)  is  revised 
to  read  as  follows: 

S235.540    Maximum  Interect  rata. 

(a)  The  mortgage  shall  bear  interest  at 
the  rate  agreed  on  by  the  mortgagee  and 
the  mortgagor,  which  rate  shall  not 
exceed  10.00  percent  per  annum  with 
respect  to  mortgages  insured  after  April 
4,1988. 


Date:  April  1. 1988. 
James  E.  SclioeiilMrgef , 

General  Deputy  Assistant  Secretary  for 

Housing — Deputy  Federal  Housing 

Commissioner. 

[FR  Doc  88-8141  Filed  4-25-88;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

PulHic  Health  Service 

42  CFR  Part  57 

Granta  for  Construction  of  Teaching 
Fadlitlea,  Educational  Improvements, 
Scholarships,  and  Student  Loans 

agency:  Public  Health  Service,  HHS. 
ACTION:  Final  regulation. 
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:  This  flnal  regulat'on  revises 
regulations  codified  at  42  CFR  Part  57. 
which  govern  various  Public  Health 
Service  (PHS)  health  professions 
training  grant  programs  l^.  (1) 
Removing  all  non-statutory  funding 
preferences,  and  (2)  adding  the 
provision  that  the  Secretary  may  from 
time  to  time  announce  special  factors  for 
funding  in  the  Federal  Register.  This 
action  is  necessary  to  provide  flexibility 
in  program  management  by  enabling 
these  training  grant  programs  to  be  more 
responsive  to  the  emerging  and  rhanging 
public  health  care  needs  oi  the  nation. 

EPFECnvE  DATE:  These  regulations  are 

e.'fective  April  28, 1988. 

FCR  FUIITMEII  INFORMATION  CONTACT: 

Ms.  Rosemary  Havill,  Program 
Coordination  Branch,  Office  of  Program 
Support,  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  Room  7-74.  Parklawn 
Building,  5600  Fishers  L.ane.  Rockville. 
Maryland  20857;  telephone  301  443-153a 

SUPPLEMENTARY  INFORMATMfC  The  PHS 

regulations  codified  at  42  CFR  Part  57, 
which  govern  various  PHS  health 
professions  training  grant  programs,  i 
contain  non-statutory,  as  well  as  ' 
statutory,  funding  preferences  used  in 
the  award  of  grants.  This  final 
regulation  removes  from  these  I 

regulations  ell  non-statutory  funding 
preferences  (identified  in  the  existing 
regulations  as  "special  considerations'* 
and  "funding  priorities"),  retaining  only 
those  funding  preferences  which  are 
re<)uired  by  the  authorizing  legislation. 
Hoivever,  the  Secretary  will  announce 
from  time  to  time  in  the  Federal 
Register,  and  solicit  public  comment  on, 
special  factors  for  funding  as  related  to 
national  health  care  needs. 

The  Department  believes  this  action  is 
necessary  in  order  to  permit  PHS  health 
professions  training  grant  programs  to 
respond  more  quickly  to  the  emerging 
and  changing  public  health  care  needs 
of  the  nation.  The  existing  non-statutory 
funding  preferences  are  restrictive  and 
eliminate  the  flexibilitjMKgded  by 
program  management  to  establish       | 
funding  preferences  that  would  be      ' 
consistent  with  ongoing  national  health 
care  objectives.  Accordingly,  this  final 
regulation  revises  the  PHS  regulations 
governing  the  various  health  professicms 
training  grant  programs  by:  (1) 
Removing  all  non-statutory  funding    I 
preferences,  and  (2)  adding  the 
provision  that  the  Secretary  may  from 
time  to  time  announce  special  factors  for 
funding  in  the  Federal  Register.  , 

Set  forth  below  is  a  listing  of  the     I 
affected  subparts  codified  at  42  CFR 
Part  57  and  the  non-statutory  funding 


preferences  being  removed  from  each  of 
these  subparts: 

Subpart  H— Grants  for  Physician 
Asristant  Training  Programs 

This  final  regulation  revises  the 
existing  regulations  governing  Grants  for 
Physician  Assistant  Training  Programs 
by  amending  S  57.706,  entitled 
"Evaluation  of  Applications",  to  remove 
the  following  non-statutory  funding 
preferences  contained  in  paragraphs  (b) 
(1)  through  (3): 

(b)  In  determining  tlie  priority  for  funding 
of  applications  approved  under  paragraph  (a) 
of  this  section,  the  Secretary  will  consider 

(1)  The  relative  merit  of  the  proposed 
project  based  on  the  factors  in  paragraph  (a) 
of  this  section; 

(2]  The  extent  to  which  the  applicant 
develops  and  uses  methods  designed  to 
attract,  maintain  and  graduate  minority  and 
disadvantaged  students;  and 

(3)  The  extent  to  which  a  proposed  project 
contains  any  of  the  following  elements: 

(i)  Conducts  a  program  for  training 
physician  assistants  to  provide  primary  care 
patient  services  under  the  supervision  of  a 
doctor  of  medicine  or  osteopathy. 

(ii)  Conducts  substantial  portions  of  the 
program  in  a  health  manpower  shortage 
area(8]  or  in  an  area  health  education  center, 
funded  under  section  781  of  the  Act 

(iii)  Establishes  a  program  in  a  State  which 
does  not  have  a  program;  and 

(iv)  Conducts  a  program  in  conjimction 
with  primary  care  physician  education  is  a 
manner  which  shares  educational  resources 
and  encourages  the  use  of  physician 
assistants  by  physicians. 

Subpart  Q— Giants  for  Predoctonl. 
Graduate,  and  Faculty  Pevelopment 
Education  Programs  in  Family  Medicine 

This  final  regulation  revises  the 
existing  regulations  governing  Grants  for 
Predoctoral,  Graduate,  and  Faculty 
Development  Education  Programs  in 
Family  Medicine  by  amending  {  57.1605, 
entitled  How  will  applications  be 
evaluated?,  to  remove  the  following  non- 
statutory funding  preferences  contained 
in  paragraphs  (b]  (1)  and  (2): 

(b)  In  determining  the  priority  for  funding, 
projects  approved  under  pvagraph  (a)  of  this 
section,  the  Secretary  will  consider 

(1)  The  relative  merit  of  the  proposed 
project  based  upon  the  factors  in  paragraph 
(a)  of  this  section;  and 

(2)  The  extent  to  which  a  aproposed  project 
contains  any  of  the  following  elements: 

(i]  For  aU  projects  except  faculty 
development  projects,  substantial  training 
experience  in  settings  which  exemplify 
interdependent  utilization  of  physioaos  and 
physician  assistants  or  nurse  practitionerB. 

(ii)  For  all  projects  except  faculty 
development  projects,  substantial  portions  of 
the  training  program  are  conducted  in  a 
health  manpower  shortage  area(s)  designated 
under  section  332  of  the  Act.  or  in  an  area 
health  education  center  funded,  at  least  in 
part,  under  section  781  of  the  Act. 


(iii)  For  faculty  development  projects, 
emphasis  on  increasing  the  number  of  i 
faculty  who  will  be  teaching  on  a  fuU-time 
basis  in  family  medicine. 

Subpart  Y— Grants  for  Nwsa 
Practitioner  and  Nurse  Midwifery 
Programs 

This  final  regulation  revises  the 
existing  regulations  governing  Grants  for 
Nurse  I'ractitioner  and  Nurse  Midwifery 
I'rograms  by  amending  §  57.2406, 
entitled  "Evaluation  and  grant  awanb.", 
to  remove  the  following  non-statutory 
funding  preferences  contained  in 
paragraph  (a)(3}: 

(3)  The  Secretary  will  also  give  special 
consideration  to: 

(i)  Projects  for  nurse  practitioner  or  nurse 
midwifery  programs  which  will  award 
academic  credit  to  students  who  successfully 
complete  the  education  program:  and 

(ii)  Applicants  with  programs  in  place  to 
recruit  and  retain  minority  students. 

Subpart  Z — Grants  for  Advanced  Nurse 
Education  Programs 

This  final  regulation  revises  the 
existing  regulatimis  governing  Grants  for 
Advanced  Nnrse  Education  Programs  by 
amending  i  57.2506,  entitled  "Evaluation 
and  grant  awards. ",  to  remove  the 
following  non-statutory  funding 
preferences  contained  in  paragraphs  (b) 
(1)  and  (2): 

(b)  FuHding  preference,  bi  determining  the 
priority  for  funding  applications  approved 
under  paragraph  (a)  of  diis  section,  the 
Secretary  will  con^den 

(1)  The  relative  merit  of  the  proposed 
project  based  upon  the  factors  in  paragraph 
(a)  of  this  section;  and 

(2)  Whether  a  proposed  project  contains 
any  of  the  following  elements:  (i)  An 
educational  program  in  geriatric  and 
gerontological  onrstng;  (ii)  a  plan  to  attract 
and  retain  minority  andfinancially  needy 
students  (the  project  will  be  given  special 
consideration):  and  (iii)  special  funding 
preferences  as  announced  by  the  Secretary 
by  notice  in  the  Fadaral  Re^star,  should 
specific  needs  warrant  such  action. 

Subpart  AA— Grants  for  Nurse 
Practitiooer  and  Nurse  Midwifery 
Trainaeafaip  Programs 

This  final  regulation  revises  the 
existing  regulations  governing  Grants  for 
Nurse  I'ractitioner  and  Nune  Midwifery  ' 
Traineeship  Programs  by  amending 
S  57.2604.  entitled  "How  will 
applications  be  evaluated?',  to  remove 
the  following  non-statutory  funding 
prefierences  contained  in  paragraph  (b^ 

(b)  In  determining  priority  for  funding 
applications  approved  under  paragraph  (a)  of 
this  section,  the  Secretary  wrill  give  first 
preference  to  applications  whidi  provide 
nurse  practitioner  training  in  schools  of 
nursing  that  award  acadonic  credit  to 


students  who  complete  the  program.  The 
Secretary  will  give  second  preference  to 
applicants  other  than  schools  of  nursing  that 
award  academic  credit  to  students  who 
complete  the  program. 

Subpart  EE— Grants  for  Residency 
Training  in  Preventive  Medidna 

This  final  regulation  revises  the 
existing  regulations  governing  Grants  for 
Residency  Training  in  Preventive 
Medicine  by  amending  {  57.3005. 
entitled  "How  will  explications  be 
evaluated^',  to  remove  the  following 
non-statutory  fimding  preferences 
contained  in  paragraphs  (b)  (1)  and  (2): 

(b)  In  determining  tlie  priority  for  funding 
of  applications  approved  under  paragraph  (a) 
of  this  section,  the  Secretary  will  consider  (1) 
The  relative  merit  of  the  proposed  project 
based  upon  the  factors  in  paragraph  (a)  of 
this  section,  and  (2)  whether  the  proposed 
project  %viU: 

(i)  Conduct  residency  training  in  the  areas 
of  general  preventive  medicine  or  pubUc 
health;  or 

(ii)  Train  at  least  (four]  residents  in  the 
academic  year  and  four  residents  in  the  field 
year  and  provide  evidence  that  the  projected 
number  can  be  realized  from  a  current  or 
projected,  applicant  pool 

Subpart  FF— Grants  for  Residency 
Trainhig  hi  Gaoaral  Internal  Medicine 
and  General  Pediatrics 

The  final  regulation  revises  the 
existing  regulations  governing  Grants  for 
Residency  Training  in  General  Internal 
Medicine  and  General  Pediatrics  by 
amending  S  57.3106,  entitied  "How  will 
applications  be  evaluated^',  to  remove 
the  following  non-statutory  funding 
preferences  contained  in  paragraphs  (b) 
(l)and(2]: 

(b)  In  determining  the  priority  for  funding 
of  applications  approved  under  paragraph  (a) 
of  this  section,  the  Secretary  wiU  consider  (1) 
The  relative  merit  of  the  proposed  project 
based  upon  the  factors  in  paragraph  (a)  of 
this  section,  and  (2)  the  extent  to  which  a 
proposed  project  contains  any  of  the 
following  elements: 

(i)  Substantial  training  experience  in 
settings  where  physician  assistants  or  nurse 
practitioners,  or  both,  are  used  as  part  of  a 
health  care  team. 

(ii)  Coordination  of  administrative  and 
educational  resources  to  l>e  used  by  a 
program  of  general  internal  medicine  and  a 
program  of  general  pediatrics  which  are  both 
to  be  conducted  within  a  single  project 

(iii)  Substantial  portions  of  the  project  are 
conducted  in  a  health  manpower  shortage 
area(s).  and  in  particular,  in  a  health 
manpower  shortage  area(s)  which  is  located 
in  a  Standard  Metropolitan  Statistical  Area, 
as  defined  by  the  Office  of  Federal  Statistical 
Policy  and  Standards,  Department  of 
Commerce:  or  in  an  area  health  education 
center  funded,  at  least  in  part  under  section 
781  of  the  Act 


Subpart  MM— Area  Haaldi  Educalioa 
Center  Program 

This  final  regulation  revises  the 
existing  regulations  governing  Area 
Health  Education  Center  Ingram  by 
amending  S  57.3806,  entitled  "How  Will 
Applications  be  Evaluated?",  to  remove 
the  following  non-statutory  funding 
preferences  contained  in  paragraphs  (b) 
(1)  throu^  (3): 

(b)  In  determining  the  priority  for  funding 
of  applications  approved  under  paragraph  (a) 
of  this  section,  the  Secretary  will  consider 

(1)  The  relative  merit  of  the  proposed 
project 

(2)  The  relative  cost-efficiency  of  the 
proposed  project  and 

(3)  Any  special  factors  relating  to  national 
needs  as  the  Secretary  may  from  time  to  time 
announce  in  the  Fadscal  Ragialer.  such  as  the 
provision  of  substantial  trainii^  opportunities 
in  the  health  professions  fordisadlvantaged 
persons. 

The  secretary  will  give  preference  to 
competing  continuation  applications  over 
new  appUcations. 

lustlfication  for  Omitthig  Notice  of 
Proposed  Rulemaking 

This  final  rule  amends  the  existing 
regulations  governing  the  identified  PHS 
health  professions  training  grant 
programs  by  deleting  all  non-statutory 
funding  preferences  from  those 
regulations.  The  public  will,  however, 
retain  the  opportunity  to  participate  in 
the  establishment  of  funding  preferences 
for  those  programs  in  the  future.  As  is 
currentiy  the  practice,  at  the  appropriate 
time  in  the  funding  cycle  for  each  of  the 
programs  affected,  the  Department  will 
publish  in  the  Federal  Register  an 
announcement  of  the  availability  of 
funds  for  that  program  and  the  planned 
schedule  for  receiving  applications  and 
awarding  grants.  As  part  of  that  NetkU- 
there  will  be  a  description  of  the  funding 
preferences  that  are  proposed  for  that 
grant  cycle,  and  an  invitation  for 
interested  parties  to  comment  on  the 
proposed  preference.  Thirty  days  will 
normally  be  allowed  for  tha  siihmiaaian 
of  conunents,  following  which  a  second 
Notice  will  be  published,  responding  to 
any  conunents  received  and  announcing 
the  final  funding  preferences  and 
schedule  for  submission  of  applications. 
This  process  will  afford  members  of  the 
public  a  full  opportunity  to  express  their 
views  with  regard  to  the 
appropriateness  of  the  preferences 
proposed,  and  to  urge  the  adoption  of 
others  (including  those  that  were 
formerly  set  out  in  regulationsj  that  they 
regard  as  more  suitable.  We  believrthis 
process  fully  conforms  to  the  letter  as 
well  as  the  spirit  of  the  public 
participation  in  rulemaking  provisions  of 
the  Administrative  Procedure  Act  (See  5 
U.S.C.  553). 


For  the  reasons  outlined  above,  the 
Secretary  finds,  in  accordance  with  5 
U.S.C  553(b).  that  public  participation 
and  delay  in  effective  date  are 
unnecessary  in  the  deletion  from 
existing  regulations  of  non-statutory 
funding  preferences  as  set  out  below. 

Regulatory  Flexil>ility  Act  and  Executive 
Order  12291 

These  regulations  govern  financial 
assistance  programs  in  which 
participation  is  voluntary.  The  rule  will 
not  exceed  the  threshold  level  of  $100 
million  established  in  section  (b)  of 
Executive  Order  12291.  For  these 
reasons,  the  Secretary  has  determined 
that  this  rule  is  not  a  major  rule  under 
Executive  Order  12291.  and  a  regulatory 
impact  analysis  is  not  required.  Further, 
because  the  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  a 
regulatory  flexibility  analysis  imder  the 
Regulatory  Flexibility  Act  of  1980  is  not 
required. 

Paperwork  Reduction  Act  of  1980 

These  revisions  add  no  information 
collecticMi  requirements  to  the 
regulations.  The  application  form  and 
instructions  used  for  the  grant  programs 
have  been  approved  by  the  Office  of 
Management  and  Budget  imder  control 
number  0915-006a 

List  of  Subjects  hi  42  CFR  Part  57 

Educational  study  program.  Grant 
programs — health.  Health  professions. 
Institutional  support.  Public  health. 

Accordingly,  Title  42  of  die  Code  of 
Federal  Regulations,  Part  57  is  amended 
as  set  forth  below. 

Dated:  October  19.1967. 

Robert  E.  Windom, 

Assistant  Secretary  for  Health. 
Approved:  February  17, 1968. 
OtisR-Bowen. 
Secretary. 

PART  57-GRANTS  FOR 
CONSTRUCTION  OF  TEACHING 
FACIUTIES.  EDUCATIONAL 
IMPROVEMENT,  SCHOLARSHIPS  AND 
STUDENT  LOANS 

1.  Tide  42  CFR,  Part  57  is  amended  by 
amending  the  following  subparts  below. 

Subpart  H— Grants  for  Physictan 
Asalstant  Training  Programa 

The  authority  for  Subpart  H  continues 
to  read: 

Authority:  Sec  215.  Public  Health  Service 
Act  56  Stat  eea  as  amended  by  63  SUt  35 
(42  U.S.C  216):  sec  783(a)(1)  of  the  Public 
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Health  Service  Act.  90  Stat.  2314.  and  99  Stat. 
524  (42  U.S.C.  295g-3(a)(l)). 

a.  Section  57.706  is  amended  by 
revising  paragraph  (b]  to  read  as 
follows: 

§57.706    Evaluation  of  applicationsk 

***** 

(b)  In  determining  the  funding  of 
applications  approved  under  paragraph 
(a)  of  this  section,  the  Secretary  will 
consider  any  special  factors  relating  to 
national  needs  as  the  Secretary  may 
from  time  to  time  announce  in  the 
Federal  Register. 


Subpart  O— Grants  for  Predoctoral, 
Graduate,  and  Faculty  Development 
Education  Programs  in  Family 
Medicine 

The  authority  for  Subpart  Q  continues 
to  read: 

Authority.  Sec.  215  of  the  Public  Health 
Service  Act.  58  Stat.  090,  as  amended  by  63 
Stat  35  (42  U.S.C.  216];  sec.  786(d)  of  the 
Public  Health  Service  Act  90  SUt.  2316  (42 
U.S.C  295g-6(a)]. 

b.-  Section  57.1605  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§57.1605    How  wHI  applications  be 
evaluated? 

*        * .       •        *        * 

(b)  In  determining  the  funding  o 
projects  approved  under  paragraph  (a) 
of  this  section,  the  Secretary  will 
consider  any  special  factors  relating  to 
national  needs  as  the  Secretary  may 
from  time  to  time  announce  in  the 
Federal  Register.  , 

Subpart  Y— Grants  for  Nurse  ' 
Practitioner  and  Nurse  Midwifery 
Programs  ,   . 

The  authority  for  Subpart  Y  continues 
to  read: 

Authority:  Sea  215  of  the  PubUc  Health 
Service  Act,  58  Stat  690,  as  amended  by  63 
Stat  35  (42  U.S.C.  216):  sec.  822(a]  of  the 
Pubhc  Health  Service  Act  89  Slat.  361,  as 
amended  by  99  Stat  394-395  and  548  (42 

u.s.a  2gem). 

c  Section  57.2406  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows:  I 

§57.2406    Evaluation  and  grant  awahto. 

(a)  —  * 

(3)  In  determining  the  funding  of 
applications  approved  under  paragraph 
(a)(1)  of  this  section,  the  Secretary  will 
also  consider  other  special  factors 
relating  to  national  needs  as  the 
Secretary  may  from  time  to  time 
announce  in  the  Federal  Register. 


Subpart  Z— Grants  for  Advanced 
Nurse  Education  Programs 

The  authority  for  Subpart  Z  continues 
to  read: 

Authority:  Sec.  215  of  the  Pubhc  Health 
Service  Act  58  Stat.  600,  as  amended  by  63 
Stat  35  (42  U.S.C.  216):  sec.  821  of  the  Public 
Health  Service  Act  89  Stat.  361;  as  amended 
by  95  Stat.  930,  and  by  99  Stat.  394  and  548 
(42  U.S.C.  2961). 

d.  Section  57.2506  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  57.2506    Evaluation  and  grant  awarda. 

(b)  Funding  preference.  In  determining 
the  funding  of  applications  approved 
under  paragraph  (a)  of  this  section,  the 
Secretary  shall  give  priority  to 
educational  programs  in  geriatric  and 
gerontological  nursing.  In  addition,  the 
Secretary  may  from  time  to  time 
announce  in  the  Federal  Register  other 
special  factors  relating  to  national 
needs. 

Subpart  AA— Grants  for  Nurse 
Practitioner  and  Nurse  Midwifery 
Traineeship  Programs 

The  authority  for  Subpart  AA 
continues  to  read: 

Authority:  Sec.  215  of  the  Public  Health 
Service  Act  58  Stat.  690,  67  Stat.  631  (42 
U.S.C  216);  sec.  822(b)  of  the  Public  Health 
Service  Act  91  Stat.  393:  as  amended  by  95 
Stat  930  (42  U.S.C.  29em). 

e.  Section  57.2604  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§57.2604    How  wiH  applications  be 
evaluated? 

***** 

(b)  In  determining  the  funding  of 
applications  approved  under  paragraph 
(a)  of  this  section,  the  Secretary  will 
consider  any  special  factors  relating  to 
national  needs  as  the  Secretary  may 
from  time  to  time  announce  in  the 
Federal  Register. 


Subpart  EE— Grants  for  Residency 
Training  in  Preventive  Medicine 

The  authority  for  Subpart  EE 
continues  to  read: 

Authority:  Sec.  793  of  the  Public  Health 
Service  Act  95  Stat  928  (42  U.S.C.  295h-lc). 

f.  Section  57.3005  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§57.3005    How  wlH  applicattons  be 
evaluated? 


(b)  In  determining  the  funding  of 
applications  approved  under  paragraph 
(a)  of  this  section,  the  Secretary  will 
consider  any  special  factors  relating  to 
national  needs  as  the  Secretary  may 
from  time  to  time  announce  in  the 
Federal  Register. 

Subpart  FF— Grants  for  Residency 
Training  in  General  Internal  Medicine 
and  General  Pediatrics 

The  authority  for  Subpart  FF 
continues  to  read: 

Authority:  Sec.  215  of  the  Public  Health 
Service  Act.  58  Stat.  690.  as  amended  by  63 
Stat.  35  (42  U.S.C.  216);  sec.  784  of  the  PubUc 
Health  Service  Act  90  Stat.  2315  (42  U.S.C. 
295g-l). 

g.  Section  57.3106  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§574106    How  wHI  applications  be 
evaluated? 

***** 

(b  In  determining  the  funding  of 
applications  approved  under  paragraph 
(a)  of  this  section,  the  Secretary  will 
consider  any  special  factors  relating  to 
national  needs  as  the  Secretary  may 
from  time  to  time  announce  in  the 
Federal  Register. 

Subpart  MM— Area  Healttt  Education 
Center  Program 

The  authority  for  Subpart  MM 
continues  to  read: 

Authority:  Sec.  215,  Public  Health  Service 
Act.  56  Stat  690,  as  amended  by  63  Stat.  35 
(42  U.S.C.  216);  sec.  781.  Public  Health  Service 
Act.  90  Stat.  2312  (42  U.S.C.  295g-l). 

h.  Sectipn  57.3806  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§57.3806   How  wHI  applications  be 
evaluated? 


(b)  In  determining  the  funding  of 
apphcations  approved  under  paragraph 
(a)  of  this  section,  the  Secretary  will 
consider  any  special  factors  relating  to 
national  needs  as  the  Secretary  may 
from  time  to  time  announce  in  the 
Federal  Register. 

(FR  Doc.  88-9107  Filed  4-25-88;  8:45  am] 
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42  CFR  Part  57 

Grants  for  Nursing  Special  Projects 

AOENCV:  Public  Health  Service,  HHS. 
action:  Pinal  regulation. 


summary:  This  final  regulation  revises 
the  existing  regulations  governing  the 
Nursing  Special  Project  Grant  Program 
authorized  by  section  820  of  the  Public 
Health  Service  (the  Act)  to  conform  the 
regulations  with  amendments  made  by 
Pub.  L  99-92,  the  Nurse  Education 
Amendments  of  1985.  enacted  on  August 
16. 1985,  and  Pub.  L  99-129,  the  Health 
Professions  Training  Assistance  Act, 
enacted  on  October  22, 1985.  These 
amendments  added  foiu*  new  purposes 
as  eligible  grant  projects  authorized 
under  section  820.  In  accordance  with 
these  amendments,  this  regulation 
revises  the  existing  regulations  to  add 
project  requirements  for  each  of  the  new 
purposes  along  with  an  additional 
project  requirement  for  one  of  the 
original  grant  projects.  This  regulation 
also  revises  the  existing  regulations  to 
conform  with  amendments  made  to 
section  820  by  Pub.  L  99-239,  the 
Compact  of  Free  Association  Act  of 
1985.  enacted  January  14, 1986,  and 
other  changes  which  are  of  a  technical 
nature. 

date:  These  regulations  are  effective 

April  26, 1988. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Ms.  )o  Eleanor  Elliott  Director,  Division 
of  Nursing,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration.  Parklawn 
Building.  Room  5C-26,  5600  Fishers 
Lane.  Rockville.  Maryland  20857; 
telephone:  301  443-5786. 
SUPPLEMENTARY  INFORMATION:  On  June 
5. 1987,  the  Assistant  Secretary  for 
Health.  Department  of  Health  and 
Human  Services,  with  the  approval  of 
the  Secretary,  published  in  the  Federal 
Register  (52  FR  21490).  a  Notice  of 
Proposed  Rulemaking  (NPRM)  to  amend 
the  existing  regulations  governing  the 
Grants  for  Nursing  Special  Projects 
authorized  by  section  820  of  the  Public 
Health  Service  Act  (the  Act),  by:  (1) 
Incorporating  four  new  purposes  as 
eligible  grant  projects;  (2)  adding  new 
project  requirements  for  each  of  the  four 
new  purposes;  (3)  adding  an  additional 
project  requirement  for  one  of  the 
original  grant  projects;  and  (4)  adding  a 
statutory  funding  priority  for  projects 
that  demonstrate  methods  to  improve 
access  to  nursing  services  in 
noninstitutional  settings  through  support 
of  nursing  practice  arrangements  in 
commimities  (purpose  8).  In  addition  to 
the  above,  a  number  of  technical  and 
clarifying  changes  were  proposed  to 
conform  the  regulations  with 
amendments  made  by  Pub.  L  99-92  and 
with  Pub.  L  99-129. 

The  amendments  proposed  in  the 
NPRM.  with  the  following  exceptions, 
have  been  adopted  as  proposed. 


The  NPRM  included  a  special 
consideration  in  funding  for  projects 
that  demonstrated  irmovative  ways  to 
provide  improved  and  more  effective 
long-term  care  for  the  elderly, 
emphasizing  preventive  care.  The 
Secretary  has  omitted  this  special 
consideration  as  part  of  a  newly 
implemented  poUcy  to  announce,  and 
solicit  public  comment  on,  any  special 
factors  related  to  national  needs  that 
will  be  considered  in  funding 
applications  in  peaedtB.  notices  iat^ 
Federal  Register,  and  to  retain  in 
regulations  only  those  special 
considerations  that  are  ia  the  statute. 
The  policy  was  adopted  by  the 
Secretary  to  provide  maximum 
flexibility  for  program  management,  thus 
enabling  the  grant  program  to  respond 
more  quickly  to  new  and  emerging 
health  care  needs.  The  removal  of  the 
special  consideration  in  this  instance 
does  not  preclude  the  announcement  of 
all  or  part  of  the  special  consideration  in 
a  forthcoming  Federal  Register  notice. 

The  public  comment  period  on  the 
proposed  regulations  closed  on  August 
4, 1987.  The  Department  received  one 
public  comment.  The  respondent  was 
supportive  of  the  majority  of  the 
proposed  amendments  and  suggested 
two  revisions  regarding  purposes  (8)  and 
(9).  With  respect  to  purpose  (8).  to 
demonstrate  knproved  methods  for 
expanding  access  to  nursing  practice 
arrangements  in  the  community,  the 
respondent  requested  that  the  proposed 
requirement  for  a  project  to  be 
operational  (providing  patient  care 
services)  within  6  months  of  the  grant 
award  be  extended  to  8-12  months  or 
earlier.  The  respondent  believes  the 
proposed  time  of  6  months  does  not 
allow  for  sufficient  planning  time. 

The  Secretary  has  not  accepted  this 
suggestion  because  the  operation^  date 
for  each  purpose  (8)  project  is 
individually  established.  Prior  to 
funding,  eadi  approved  applicant  is 
contacted  and  a  start  date  is  negotiated. 
This  provides  adequate  lead  time  to 
assure  personnel  will  be  in  place. 

With  respect  to  purpose  (9),  to 
demonstrate  methods  to  encourage 
nursing  graduates  to  practice  in 
designated  health  manpower  shortage 
areas  without  noting  a  priority  in 
nursing  specialties,  the  respondent 
suggested  the  inclusion  of  a  stipend  to 
recruit  nurses  who  would  become 
psychiatric  nurses  and  serve  in  State 
mental  hospitals.  The  respondent  also 
requested  funding  priority  be  given  to 
appUcants  developing  plans  to  recruit 
professional  nurses  to  care  for  the 
institutionalized — mentally. 


developmentally  or  emotionally  ill 
patients. 

While  the  need  for  additional  nursing 
services  for  psychiatric  care  is 
recognized,  the  recommendation  goes 
beyond  the  statutory  authority  in 
suggesting  the  award  of  stipends.  In 
addition,  the  most  recent  departmental 
policy  does  not  provide  for  non- 
statutory funding  priorities  to  be 
included  in  regulations.  However,  as 
noted  above,  the  Secretary  may  from 
time  to  time  announce  in  the  Federal 
Regkter  special  factors  relating  to 
funding,  l^erefore,  the  Secretjuy  has 
not  adopted  these  suggestions. 

This  Hnal  regulation  also  includes 
additional  technical  and  ministerial 
amendments  to  the  existing  regulations. 
These  revisions  are  necessary  in  order 
to  conform  the  regulations  to  an 
amendment  made  by  Pub.  L  99-239.  and 
to  incorporate  current  departmental 
grants  policy  language.  Since  these 
amendments  are  of  a  ministerial  and 
technical  nature,  the  Secretary  has 
determined  pursuant  to  5  U.S.C  553  and 
departmental  policy  that  it  is 
unnecessary  and  impractical  to  follow 
proposed  rulemaking  procedures.  The 
revisions  are  summarized  below: 

1.  Revise  {  57.1902,  entitled 
"Definitions",  to  change  the  definition 
of  "State"  by  inserting  after  the  'Trust 
Territory  of  the  Pacific  Islands"  those 
entities  which,  for  purposes  of  this  grant 
program,  are  viewed  as  a  State,  "(the 
Republic  of  Palau),  the  Republic  of  the 
Marshall  Islands,  and  the  Federated 
States  of  Micronesia.",  in  accordance 
with  Pub.  L.  99-239;  and 

2.  Revise  §  57.1906.  entitled 
"Evaluation  and  grant  award.",  to 
reflect  current  departmental  grants 
policy  language. 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

This  regulation  governs  financial 
assistance  programs  in  which 
participation  is  voluntary.  The  rule  will 
not  exceed  the  threshold  level  of  $100 
million  established  in  section  (b)  of 
Executive  Order  12291.  For  these 
reasons,  the  Secretary  has  determined 
that  this  rule  is  not  a  major  rule  under 
Executive  Order  12291  and  a  regulatory 
impact  analysis  is  not  required.  Further, 
because  the  role  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  a 
regulatory  flexibility  analysis  under  the 
Regulatory  Flexibility  Act  of  1980  is  not 
required. 

Paparwerk  Reduction  Act  of  1980 

The  recordkeeping  and  reporting 
requirements  in  §  57.1904  and  the 
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application  forms  and  instructions  for 
this  grant  program  have  been  approved 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  1980  (OMB  approval  numbers  are 
0915-0060  for  the  regulations  and  the 
competing  application  form  and  0915- 
0061  for  the  continuation  appUcatioq 
form). 

List  of  Subjects  in  42  CFR  Part  57 

Educational  study  programs.  Grant 
programs — education.  Grant  programs — 
health.  I-Iealth  professions.  Public 
health.  Student  aid. 

Accordingly.  42  CFR  Part  57,  Subpart 
T  is  amended  as  set  forth  below: 

Dated:  February  5, 198a 
Robert  E.  Wincioni, 

Assistant  Secretary  for  Health. 

Approved:  April  14. 1988. 
OlislLBowen. 

Secretary. 

[Catalog  of  Federal  Domestic  Assistance,  No. 
13.359,  Nursing  Special  Project  Grants.) 


PART  57-GRANTS  FOR 
CONSTRUCTION  OF  TEACHING 
FACIUTIES,  EDUCATIONAL 
IMPROVEMENTS,  SCHOLARSHIPSi 
AND  STUDENT  LOANS 


Sutipart  T— Nursing  Special  Project 

Grants 

I 

1.  The  authority  citation  for  Subpart  T 
is  revised  to  read  as  follows: 

Autliarity:  Sec.  215  of  the  Public  Health 
Service  Act  58  Stat.  890.  as  amended.  63  Stat. 
35  (42  U.S.C.  216);  sec.  820.  Public  Health 
Service  Act,  89  Stat.  359-360,  as  amended  by 
95  Stat.  929-930.  and  99  Stat.  393  and  547-548 
(42  U.S.C.  296k). 

2.  In  §  57.190Z  the  term  "State"  is 
revised  to  read  as  follows: 


957.1902    DaflnWofW. 


'"State,"  except  as  otherwise  provided 
herein,  means  a  State,  the 
Commonwealth  of  Puerto  Rico,  the  | 
District  of  Columbia,  the  .  ' 

Commonwealth  of  the  Northern  Mariana 
Islands,  Guam,  American  Samoa,  the 
Virgin  Islands,  the  Trust  Territory  of  the 
Pacific  Islands  (th&  Republic  of  Palau), 
the  Republic  of  the  Marshall  Islands, 
and  the  Federated  States  of  Micronesia. 
***** 

3.  Section  57.1903  is  amended  by 
removing  the  footnote  in  the  heading  of 
paragraph  (b),  by  redesignating 
paragraphs  (b)(4)  and  (b)(5)  as  (b)(5)  and 
(b)(6],  and  adding  new  paragraphs 
(b)(4),  (b)(7),  (b)(8),  and  (b)(9)  to  read  as 
follows:  . 


§57.1903    Eligil>IMty. 

*  *  *  *  • 

(b)  *  *  * 

(4)  To  demonstrate  improved  geriatric 
training  in  preventive  care,  acute  care, 
long-term  care  (including  home  health 
care  and  institutiontil  care): 

(7)  To  demonstrate  clinical  nurse 
education  programs  which  combine 
educational  curricula  and  clinical 
practice  in  health  care  delivery 
organizations,  including  acute  care 
facilities,  long-term  care  facilities,  and 
ambulatory  care  facilities; 

(8)  To  demonstrate  methods  to 
improve  access  to  nursing  services  in 
noninstitutional  settings  through  support 
of  nursing  practice  arrangements  in 
communities:  and 

(9)  To  demonstrate  methods  to 
encourage  nursing  graduates  to  practice 
in  health  manpower  shortage  areas 
(designated  under  section  332)  in  order 
to  improve  the  specialty  and 
geographical  distribution  of  nurses  in 
the  United  States. 

4.  Section  57.1904  is  amended  by 
adding  the  parenthetical  statement  at 
the  end  of  the  section  text  to  read  as 
follows: 

$57.1904    Application 

***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0915-0060.) 

5.  Section  57.1905  is  amended  by 
redesignating  paragraph  (e)  as 
paragraph  (g),  adding  new  paragraphs 
(e),  (f).  (h),  (i),  and  (j),  and  revising 
newly  redesignated  paragraph  (g)  to 
read  as  follows: 

9  57.1905    Proi«ct  rcquirwnents. 

(e)  If  the  project  is  designed  to  carry 
out  the  piurpose  of  S  57.1903  (b)(4),  the 
project  shall  provide  an  education 
program  which: 

(1)  Includes  both  theory  and  practice 
in  the  offering;  and 

(2)  Will  be  operational  within  1  year 
after  funding. 

The  project  shall  also  develop  a  plan 
for  becoming  self-sufficient. 

(f)  If  the  project  is  designed  to  carry 
out  the  purpose  of  S  57.1903  (b)(5),  the 
project  shall  be  operational  within  1 
year  after  funding. 

(g)  If  the  project  is  designed  to  carry 
out  the  purpose  of  S  57.1903  (b)(6).  the 
project  shall  provide  a  training  program 
which: 

(1)  Is  designed  to  have  wide 
appUcability  for  the  nursing  fleld;  and 

(2)  Has  an  enrollment  not  limited  to 
nurses  employed  by  a  single  institution. 


(h)  If  the  project  is  designed  to  carry 
out  the  purpose  of  §  57.1903  (b)(7),  the 
project  shall: 

(1)  Facilitate  the  transition  of  students 
in  nursing  education  programs  to 
nursing  practice  settings; 

(2)  Provide  for  collaboration  between 
the  educational  institution  and  the 
service  agency  in  the  administration, 
implementation  and  evaluation  of  the 
project; 

(3)  Improve  access  to  nursing  services; 

(4)  Provide  for  cost  sharing  and/or  in 
kind  contributions  between  the 
educational  institution  and  the  service 
agency;  and 

(5)  Demonstrate  a  commitment  to 
recruit  and  retain  minority  students. 

(i)  If  the  project  is  designed  to  carry 
out  the  purpose  of  S  57.1903  (b)(8),  the 
project  shall: 

(1)  Improve  access  to  nursing  services 
in  community  noninstitutional  settings 
particularly  to  the  elderly; 

(2)  Evaluate  the  cost  effectiveness  of 
the  nursing  services  provided; 

(3)  Be  operational  (providing  patient 
care  services)  within  6  months  of  the 
grant  award  and  develop  a  plan  for 
becoming  self-sufficient: 

(4)  Identify  payment  policy  utilized  for 
patient  care  services:  and 

(5)  Emphasize  preventive  care. 

(j)  If  the  project  is  designed  to  carry 
out  the  purpose  of  §  57.1903  (b)(9),  the 
project  shall: 

(1)  Improve  the  geographic  and/or 
specialty  distribution  of  nurses  through 
innovative  methods  of  recruitment  and 
retention; 

(2)  Develop  a  plan  for  retaining  nurses 
who  work  in  shortage  areas;  and 

(3)  Develop  a  plan  for  recruiting  and 
retaining  minority  nurses. 

6.  Section  57.1906  is  amended  by 
redesignating  paragraphs  (b)  and  (c)  as 
paragraphs  (c)  and  (d);  by  revising 
newly  redesignated  paragraphs  (c)(1) 
and  (c)(2]  and  by  revising  the  Hrst  two 
sentences  in  newly  redesignated 
paragraph  (d);  paragraph  (a)  is  amended 
by  removing  the  paragraph  designation 
(1),  by  redesignating  (i)  through  (vii)  as 
(1)  through  (7)  respectively,  arid  by 
removing  the  last  two  sentences  of  the 
paragraph;  and  by  adding  a  new 
paragraph  (b)  to  read  as  follows: 

$57.1906    Evaluation  and  grant  award. 

(b)  Funding  preferences:  In 
determining  the  priority  for  fimding 
projects  under  paragraphs  (7),  (8),  and 
(9),  as  described  in  $  57.1903(b),  the 
Secretary  will  give  priority  to  projects 
approved  under  purpose  (8).  However, 
should  special  needs  warrant,  the 
Secretary  will  also  consider  any  other 


special  factors  relating  to  national  needs 
as  the  Secretary  may  from  time  to  time 
announce  in  the  Federal  Register. 

(c)  Grant  awards.  (1)  The  amount  of 
any  award  will  be  determined  by  the 
Secretary  on  the  basis  of  his  or  her 
estimate  of  the  sum  necessary  for  the 
cost  (including  both  direct  and  indirect 
costs)  of  the  project 

(2)  All  grant  awards  shall  be  in 
writing  and  shall  set  forth  the  amount  of 
funds  granted  and  the  period  for  which 
funds  will  be  available  for  obligation  by 
the  grantee.  Projects  receiving  grant 
support  imder  this  subpart  may  be 
approved  for  an  initial  project  period  of 
up  to  3  years.  Grantees  may  apply  for  up 
to  2  years  of  additional  support  by 
submitting  a  competing  extension 
application. 
•        •        •        •        * 

(d)  Noncompeting  contihuation 
awards.  The  Secretary  may  make  a 
grant  award  for  an  additional  budget 
period  for  any  previously  approved 
project  on  the  basis  of  progress  and 
accounting  records  which  the  Secretary 
may  require.  If  the  Secretary  Hnds  that 
the  project's  activities  during  the  current 
budget  period  justify  continued  support 
of  the  project  for  an  additional  budget 
period,  and  the  Secretary  decides  to  " 
continue  support,  the  amount  of  the 
grant  award  will  be  determined  in 
accordance  with  paragraph  (c)(1)  of  this 
section.  *  •  * 

7.  Section  57.1908  is  revised  to  read  as 
follows: 

$  S7.190S    For  wtwt  purposes  may  grant 
funds  ba  spent? 

(a)  A  grantee  shall  only  spend  funds  it 
receives  under  this  subpart  according  to 
the  approved  application  and  budget 
the  authorizing  legislation,  terms  and 
conditions  of  die  grant  award, 
applicable  cost  principles  specified  in 
Subpart  Q  of  45  CFR  Part  74,  and  diese 
regulations. 

(b)  Grantees  may  not  spend  grant 
funds  for  sectarian  instruction  or  for  any 
religious  purpose. 

(c)  Any  balance  of  federally  obligated 
gr^mt  funds  remaining  unobligated  by 
the  grantee  at  the  end  of  a  budget  period 
may  be  carried  forward  to  the  next 
budget  period,  for  use  as  prescribed  by 
the  Secretary,  provided  a  continuation 
award  is  made.  If  at  any  time  during  a 
budget  period  it  becomes  apparent  to 
the  Secretary  that  the  amount  of  Federal 
funds  awarded  and  available  to  the 
grantee  for  that  period,  including  any 
imobligated  balance  carried  forward 
from  prior  periods,  exceeds  the  grantees 
needs  for  the  period,  the  Secretary  may 
adjust  the  amounts  awarded  by 
withdrawing  the  excess.  A  budget 
period  i-  va  interval  of  time  (usually  12 


months)  into  which  the  project  period  is 
divided  for  funding  and  reportijig 
purposes. 

8.  Section  57.1909  is  revised  to  read  as 
follows: 

$57.1909    WhataddMonslDapartmant 
regulations  apply  to  grantaos? 

Several  other  regulations  apply  to 
these  grants.  They  include,  but  are  not 
limited  to: 

42  CFR  Part  SO.  Subpart  D— Public 
Health  Service  grant  appeals 
procedure 

45  CFR  Part  16-^>rocedures  of  tiie 
Departmental  Grant  Appeals  Board 

45  CFR  Part  46— Protection  of  human 
subjects 

45  CFR  Part  74— Administi^tion  of 
grants 

45  CFR  Part  75— Informal  grant  appeals 
procedures 

45  CFR  Part  80— Nondiscrimination 
under  programs  receiving  Federal 
assistance  through  the  Department  of 
Health  and  Human  Services 
effectuation  of  Tide  VI  of  die  Civil 
Rights  Act  of  1964 

45  CFR  Part  81 — Practice  and  procedure 
for  hearings  under  Part  80  of  this  Tide 

45  CFR  Part  83— Regulation  of  die 
administration  and  enforcement  of 
sections  799A  and  845  of  the  Public 
Health  Service  Act ' 

45  CFR  Part  84 — Nondiscrimination  on 
the  basis  of  handicap  in  programs  and 
activities  receiving  or  benefiting  from 
Federal  financial  assistance 

45  CFR  Part  86 — ^Nondiscrimination  on 
the  basis  of  sex  in  education  programs 
and  activities  receiving  or  benefiting 
from  Federal  financial  assistance 

45  CFR  Part  91 — ^Nondiscrimination  on 
the  basis  of  age  in  HHS  programs  or 
activities  receiving  Federal  financial 
assistance. 

$57.1910    [Ramovad] 

9.  Section  57.1910  Grantee 
accountability,  is  removed  in  its 
entirety. 

$57.1911    [Ramovad] 

10.  Section  57.1911  Publications  and 
copyright  is  removed  in  its  entirety. 

$57.1912    [Ramovad] 

11.  Section  57.1912  Applicability  of  45 
CFR  Part  74.  is  removed  in  its  entirety. 


■  Section  799A  of  the  Public  Health  Service  Act 
wai  redesignated  ai  aection  704  by  Pub.  L  94-4M: 
section  S4S  of  the  Public  Health  Service  Act  was 
redesignated  ai  section  655  by  Pub.  L  9i-e3. 


$57.1913   [Radasignatad  as  $  57.1910] 

12.  Section  57.1913  is  redesignated  as 
S  57.1910. 

[FR  Doc  8&-ei06  Filed  4-25-88: 8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

[Docket  NaFEMA  6795] 

Suspension  of  Community  Eligibility 

AOENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
action:  Final  rule. 

SUMMMRY:  This  rule  hsts  communities, 
where  the  sale  of  flood  insurance  has 
been  authorized  under  the  National 
Flood  Insurance  Program  (NFIP),  that 
are  suspended  on  the  effective  dates 
listed  within  this  rule  because  of 
noncompliance  with  the  floodplain 
management  requirements  of  the 
program.  If  FEMA  receives 
documentation  that  the  commimity  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  third  date 
("Susp.")  listed  in  the  fourth  column. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration,  (202) 
646-2717.  Federal  Center  Plaza,  500  C 
Street,  Southwest,  Room  416, 
Washington,  DC  20472. 
SUPPIXMENTARY  INFORMATION:  The 

National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  contruction  inm  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended  (42 
U.S.C.  4022).  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program  (42 
U.S.C.  4001-4128]  unless  an  appropriate 
public  body  shall  have  adopted 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in  this 
notice  no  longer  meet  that  statutory 
requirement  for  compliance  with 
program  regulations  (44  CFR  Part  59  et. 
seq.).  Accordingly,  the  commimities  will 
be  suspended  on  the  effective  date  in 
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the  fourth  column.  A«  of  that  date,  flood 
insurance  will  no  longer  be  available  in 
the  community.  However,  some  of  these 
communities  may  adopt  and  submit  the 
required  documentation  of  legally 
enforceable  floodplain  management 
measures  after  this  rule  is  published  but 
prior  to  the  actual  suspension  date,  i 
These  communities  will  not  be         | 
suspended  and  %vill  continue  their 
eligibility  for  the  sale  of  insurance.  A 
notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in  the 
Federal  Register.  In  the  interim,  if  you 
wish  to  detennine  if  a  particular      i 
community  was  suspended  on  the   I 
suspension  date,  contact  the  appropriate 
FEMA  Regional  Office  of  the  NFDP  ,    . 
servicing  contractor.  .1 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Hazard  Boundary  Map.  The  date  of  the 
flood  map,  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  Rnancial 
assistance  (except  assistance  pursuant 
to  the  Disaster  Relief  Act  of  1974  not  in 
connection  with  a  flood]  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 


flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's  initial 
flood  insurance  map  of  the  community 
as  having  flood-prone  areas.  (Section 
202(a)  of  the  Flood  Disaster  lYotection 
Act  of  1973  (Pub.L  93-234).  as 
amended).  This  prohibition  against 
certain  types  of  Federal  assistance 
becomes  effective  for  the  communities 
listed  on  the  date  shown  in  the  last 
column. 

The  Administrator  finds  that  notice 
and  public  procedure  under  5  U.S.C 
553(b]  are  impracticable  and 
unnecessary  because  commimities  listed 
in  this  final  rule  have  been  adequately 
notified.  Each  community  receives  a  &- 
month,  90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive-Officer 
that  the  community  will  be  suspended 
unless  required  floodplain  management 
measures  are  met  prior  to  the  effective 
suspension  date.  For  the  same  reasons, 
this  final  rule  may  take  effect  within  less 
than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C. 
605(b),  the  Administrator,  Federal 
Insurance  Administration.  FEMA, 
hereby  certifies  that  this  rule  if 
promulgated  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
Section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,  the  establishment 
of  local  floodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  impact.  Any 
economic  impact  results  from  the 
community'*  decision  not  to  (adopt) 
(enforce)  adequate  floodplain 
ma.nagement,  thus  placing  itself  in 
noncompliance  of  the  Federal  standards 
required  for  community  participation.  In 
each  entry,  a  complete  dironology  of 
effective  dates  appears  for  each  listed 
community. 

List  of  SubjecU  in  44  CFR  Part  64 
Flood  insurance — floodplains 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  teq^ 
Reorganizatioa  Plan  ^a  3  of  1078.  E.0. 1Z127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  mtries  to 
the  table. 

§64.6    Uet of elgiMe communMee. 


Stata  and  localion 


Conanu- 
nKy  No. 


EfKicUva  datas  o(  auttwrttaflon/cancalaMon 
o(  sate  o<  flood  inauranoa  in  oonanunily 


•padai  flood 
hawdaraas 


RaQiofi  V' 


MinnaaoU.   Grant  County,  unincorporated 


OHo:    New    London,    vMage,    of    Huron 
County. 


270549 
390284 


Fab.  6,  1974,  Ermtb.;  May.  1.  1966,  Reg.; 

May  1.  1966.  Suap. 
June  12,  1975.  Emars.;  May  1.  1968.  Reg.; 

May  1.  1968.  Suap. 


May  1.1968. 
.do  -. _. 


May  1. 1968. 
Da 


vn 


towa:  Ruaaefl,  city  ol,  Lucaa  County 

Netiraifca:  Red  WHow  County,  uninoorp^ 

rated  areas. 
Netjraska:  Oleen.  city  o(.  Haitan  County 


190649 
310466 
310394 


Oct  26,  1076,  Ema»B.:  May  1,  1968,  Ra^: 

May  1.  1988,  Susp. 
June  18.  1984,  Emarg.:  May  1,  1968.  Reg.; 

May  1,  1988,  Susp. 
Mar.  20.  1964.  Emerg.;  May  1,  1988.  Reg.; 

May  1. 1988,  Suap. 


May  1,1966. 
..„.do 


__4to 


May  1. 1968. 

Da 

Oa 


Maine.  Benton,  toum  ol,  KennetMC  County... 
Maine:  Camden,  town  ot.  Knox  County 

Maine:   Chenyfleid.   town  o(,   Washington 

County. 
Maine:    Ourttam.    lo«»n   01,    Ancfeoaooggin 

County. 
Maine:     Masardia,     town    ol.    Arooatooit 

County. 
Mairte:  MMawamtieag.  town  ol.  Perwbacot 

Coi««y. 


230233 
230074 
230135 
230002 
230027 
230174 


Sept  16.  1975, 

May  4,  1988, 
May  21,  1975. 

May  4.  1988. 
July  23.  1975, 

May  4.  1988. 
Apr.  24.  1975, 

May  4,  1988, 
Dec  10,  1975, 

May  4,  1988, 
July  7.  1975. 

May  4.  1988, 


Emarg.;  May  4. 
Susp. 

Emarg.;  May  4. 
Suap. 

Emarg.;  May  4, 
Suap. 

Emarg.;  May  4, 
Susp. 

Emarg.;  May  4, 
Susp. 

Emarg.;  May  4, 
Susp. 


1988.  Rag^ 
1986.  Rag.; 
1988,  Reg^ 
1968.  Rag; 
1968.  Reg.; 
1986,  Reg.; 


May  4, 1968.. 
— do- — 


..do. 


_.do 

— do.-.. 

jdo 


May  4, 1968. 
Da 


Da 
Da 

Da 
Da 
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Stale  and  localion 


Commu- 
nity Na 


Effective  dates  of  authorization/canceMation 
of  sale  of  flood  insurance  in  comrriunity 


Current  effective  map  date 


Data  certain 

Federal 
aaaistanceno 

longer 

avaiiaolein 

special  flood 

hazard  areas 


Region  II 


New    York:    Owaaco.    town    of.    Cayuga 
County. 


360120 


Apr.  2.  1976.  Emerg.;  Feb.  6.  1984.  Reg.; 
May  4.  1988.  Susp. 


May  4. 1988. 


May  4.  1988. 


HI 


Parinaylvania:  Gflpin.  township  of.  Aim- 
strong  County. 

Pennsylvania:  Lower  Nazareth,  township  of. 
Northampton  County. 

Pennsylvania:  Perry,  township  of.  Armstrong 
County. 


421306 
422253 

422301 


July  25.  1975.  Emarg.;  May  4. 

May  4. 1988.  Susp. 
Jan.  3,  1977.  Emerg.;  May  4. 

May  4,  1988,  Susp. 
May  6.  1975,  Emerg.;  May  4, 

May  4. 1988,  Susp. 


IV 


Florida:   Bowling  Green,  city  of,   Hardee 

County. 
Florida:    Hardee    County,    unincorporated 

areas. 
Florida;  Wauchula,  dty  of,  Hardee  County..-. 

Florida:   Zolfo   Springs,   town   of,   Hardee 

County. 
Kentucky:  Johnson  County,  unincorporated 


Mississippi:  Long  Beach,  city  of.  Harrison 
County. 

Tennessee:  Claibome  County,  unincorporat- 
ed 


120104 
120103 
120105 
120106 
210339 
285257 
470212 


Dec  2.   1974.  Emerg.;  May  4, 

May  4.  1988.  Susp. 
Apr.  1,  1976,  Emerg.;  May  4, 

May  4, 1988,  Susp. 
July  28. 1975.  Emerg.;  June  25. 

May  4,  1988,  Susp. 
July  2.  1975,  Emerg.;  May  4, 

May  4,  1988.  Susp. 
Oct  30.  1978,  Emerg.;  May  4, 

May  4.  1988,  Susp. 
June  19,  1970,  Emerg.;  Sept 

Reg.;  May  4,  1988,  Susp. 
Apr.  16.  1974.  Emerg.;  May  4. 

May  4, 1988,  Susp. 


Wisconain:    Manawa.    city    of,    Waupaca 

County. 
Wisconsin:  Marion,  city  of.  Waupaca  County. 

Michigan:  Memphis,  city  of.  St  Qair  and 
Macomb  Counties. 

MJchigaK  Sault  Sta.  Marie,  city  of.  Chippe- 
wa County. 


550498 
550499 
260202 
260059 


Mar.  17,  1975,  Emerg.;  May  4. 

May  4,  1988,  Susp. 
Sept  24,  1974,  Emerg.;  May  4. 

May  4.  1988.  Susp. 
Sept  26.  1975,  Emerg.;  May  4. 

May  4, 1988,  Susp. 
Jan.  15,  1975,  Emerg.;  May  4, 

May  4,  1988,  Susp. 


VI 


Arizona:  Cherry  VaNey,  city  ol.  Cross 
County. 

Louisiana:  Washington  County,  unincorpo- 
rated areas. 


050057 
220230 


June  18.  1975,  Emerg.;  May  4. 

May4,  1988.  Susp. 
Sept  23.  1977,  Eroerg.;  May  4, 

May  4. 1988.  Susp. 


nagiofi  X 


Washington:  Cokimbia  County,  unincorpo- 
rated areas. 

Washington:  Oaytoa  city  of.  Cokimbia 
County. 

Washingloa  Starbuck,  city  of,  Cohjmbia 
County. 


530029 

530030 
530031 


June  11.  1975.  Emerg.;  May  4. 

May  4,  1988.  Suap. 
May  30.  1975.  Emerg.;  May  4. 

May  4.  1968.  Suv. 
Dec.  23.  1982.  Emerg.;  May  4. 

May  4.  1968.  Susp. 


Region  I   nagulaf  Convaralona 


Maine:  Georgetown,  town  of.  Sagadahoc 

County. 
Maine:  Passadumkeaa  town  of.  Penobscot 

County. 
Maine:  Rome,  town  of.  Kennebec  County 


Maine:  Southport  town  of,  Lincoln  County. 


Massachusetts:  Carlisle,  town  of,  MkMlesex 

County. 
New  Hampahire:  Alton,  town  of,  Belknap 

County. 
New  Hampshire.  Canaan,  town  of,  Grafton 

County. 
New  Hampshire:  Enfiekt  town  of.  Grafton 

Cpunty. 


230209 
230114 
230246 
230221 
250187 
330001 
330049 
330052 


Apr.  11,  1978.  Emerg.;  May  17.  1968.  Reg. 

May  17,  1988.  Suap. 
May  20.  1975.  Emarg.;  May  17.  1988.  Reg. 

May  17. 1968,  Susp. 
Apr.  16.  1978.  Emerg.;  May  17.  1986.  Reg. 

May  17,  1968,  Susp. 
Oct  23.  1975.  Emerg.;  May  17.  1988,  Reg. 

May  17. 1988.  Susp. 
Jaa  13.  1976.  Emerg.;  Oct  15,  1960.  Reg. 

May  17.  1988,  Susp. 
June   12,   1975,  Ernerg.;   May   17.   1988, 

Reg.;  May  17. 1988.  Susp. 
Aua  20.  1975.  Emerg.;  May  17.  1988.  Reg. 

May  17, 1968.  Susp. 
June   19.   1975,   Emerg.;   May  17.   1986. 

Reg.;  May  17,  1988.  Susp. 


968.  Reg 
1988,  Reg. 
988,  Reg. 


May  4. 1968. 

— do™ 

— do- 


May  4. 1988. 

.J  Da 
Do. 


988.  Reg.; 
988.  Rag.; 
976.  Reg.; 
988.  Reg.; 
968.  Reg.; 
11.  1970. 
988,  Reg.: 


May  4.  1966. 

do...- 

...:..&>.„ 

do 

.....jto- 

do..- 

.do -. 


May  4. 1988. 

Do. 

Da 

Da 

Da 

Da 

Do. 


968,  Rag. 
988,  Reg. 
968,  Reg. 
988,  Reg. 


May  4, 1968. 
— do 


...do. 
..do. 


May  4. 1968. 

Do. 

Do. 

Da 


988,  Reg.; 
988,  Reg.; 


May  4,  1966. 
— do™ 


May  4, 1988. 
Do. 


968.  Reg.: 
968.  Reg 
1968.  Reg.; 


May  4.  1988. 

— do .- 

— do 


May  4. 1988. 

Da 

Da 


May  17.  1968 

— do 

xJo 

— do- 

do. 

4J0.._ - 

-....do 


...-do ..- 


May  17,  1968. 

Do. 

Do. 

Da 

Do. 

Do. 

Do. 

Do. 
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Aa^^^  —  —  -*  '-  —  **  — 

shbw  wi  locioon 


Nsw  HwnpchvK  rMiiwiylon,  town  of,  Siraf* 

ford  County, 
nw  nm^MnvK  noprannn,  vwn  or,  moitk 

mack  County. 
wmoRC     Dvnwi,     lown     ov*     usMOonM 

County. 
wnvmc    jwnHcs,    wvn    o«t   jnmmMtmnt 

Cowly. 


Coiwnu- 

nlly  No. 


330147 
330116 
500024 

500131 


Eftacflv*  (Mm  01  aumortzaaon/cwioiMton 
of  ut«  o<  flood  insurano*  in  conmunity 


May  14,  1976.  EiMfQ.;  May  17. 1968,  Rag^ 

May  17. 1966,  Suap. 
JuM  27.   1975.  Emais^-  May  17.   1988. 

Rag.:  May  17. 1968.  Suap. 
Aug.  26. 1974.  Emarg.;  May  17. 1968.  Rag.; 

May  17. 1966.  Smp. 
Aug.  7.  1975,  Emarg.;  May  5.  1961.  Rag^ 

May  17. 1968,  Suap. 


Cuffont  oflodK'O  fTNip  dito 


-do. 


-do. 


— do. 


-do. 


no 
longaf 
avalalila  m 


Da 
Da 
Da 
Da 


VhgMa:  St  PaUL  town  of,  \Maa  wid 
County. 


515630 


Juna  18. 1970.  Emaig^  Dae  4. 1970,  Rag.; 
May  17. 1968.  Suap. 


Miy  17. 1968. 


Mfly  17, 1968>. 


RagtonlV 

tonCowHy. 

Tenn :    PkavMe.    dty    of.    BMaoa 

County. 

450100 
470011 

May  14. 1975.  Emarg^  May  17,  1968.  Ra»; 

May  17. 1966,  Su^>. 
Sapt   10,   1975.  Emarg.;   May  17,   1968, 

Rag.;  May  17. 1988.  Susp. 

May  17, 1986 _.... 

May  17, 
Da 

1988. 

MfeNgaic   Caattalon,   townaNp   of,   Bany 

County. 
Mtetilgaa  Vamon,  \Htaga  of,  IJWaiwaMoa 

County. 


260641 
260524 


Sapt  26,   1975,  Emarg.;  May  17,  1986, 

Rag^  May  17. 1966,  Su^x 
May  26, 1962.  Emarg^  May  17. 1988.  Raa: 

May  17. 1988,  Suap. 


May  17, 1968.. 
do 


May  17. 1988. 
Da 


VI 


Louiilana:  *b»»  Springa.  town  of.  St  Tam- 


Naw  Maorioa  SIhMr  Oty,  town  of.  Grant 

County. 
Naw   Mawco:    Soeom),   dty   of,   Soooito 

County. 


220190 
350022 

350077 


July  16,  1975,  Emarg.;  I 
May  17, 1986,  Suap. 

July  22,  1975,  Emarg^  I 
May  17, 1968,  Suap. 

Fatx  27, 1975,  Emarg.;  I 
May  17, 1988.  Suap. 


17,  1988,  Rag4 

17, 1968,  Raa: 

'  17. 1988,  Rao; 


Mfly  17,  19B0.. 

do 


-do. 


May  17, 1988. 

Da 

Da 


WiWnglort  Spoharta  CourWy,  unincotporal- 
ad 


630174 


May  30, 1975,  Emarg.;  May  17, 1988,  Rag; 
May  17, 1968.  Susp. 


May  17. 1968. 


May  17, 19881 


Coda  tor  raadtag  ttwd  cotwnrc  Emarg.— Emargancy,  Rag.— Ragutar,  Suap.— Suapanaton 


HaraUT.Diayoa. 

Adminiatrator,  Federal  Insurance 
Administration. 

laaued  April  2a  iwa 
[FR  Doc.  88-0064  Filed  4-25-88;  8:45  am] 
I COK  aria-n-M 


44CHIPartS4 
[Dociwl  Na  FEMA  8786] 

Ust  Of  Communities  Eligible  for  the 
Sale  of  Flood  Inetirance 

AOENCV:  Federal  Emergency 
Management  Agency,  FEMA. 
action:  Fmal  rule. 


:  This  rule  lists  communities 
participating  in  the  National  Flood 
Insurance  Program  (NFIP).  These 
communities  have  applied  to  the 
program  and  have  agreed  to  enact 
certain  floodplain  management 
measures,  llie  communities' 
participation  m  the  program  authorizes 


the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

KFncnvt  dates:  The  dates  listed  in  the 
fourth  column  of  the  table. . 
ADDWW.  Flood  insurance  policies  for 
I»operty  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  National  Flood  Insurance  I¥ogram 
(NFIP]  at:  P.O.  Box  457,  Lanham. 
Maryland  20706,  Phone:  (800)  638-74ia 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  H.  Thomas,  Assistant 
Administrator.  Office  of  Loss  Reduction, 
Federal  Insurance  Administration,  (202) 
646-2717,  Federal  Center  Plaza.  500  C 
Street.  Southwest,  Room  416, 
Washington,  DC  20472. 
•UFFLEMINTARV  INFORMATKNe  The 
National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 


return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  &t>m  future  flooding. 
9nc8  the  communities  on  the  attached 
list  have  recently  entered  the  NFIP, 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 
In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazwl  areas 
in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map.  The  date  of  the  flood  map,  if  one 
has  been  published,  is  indicated  in  the 
sixth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published.  Section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  requires  the  purchase  of  flood 
insurance  as  a  condition  of  Federal  or 
federally  related  financial  assistance  for 
acquisition  or  construction  of  buildings 
in  die  special  flood  hazard  area  shown 
on  the  map. 
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The  Director  finds  that  the  delayed  Duector.  Federal  Bmergency 

effective  dates  would  be  contrary  to  the  Management  Agency,  hereby  certifies 

pubtic  interest.  The  Director  also  finds  that  this  rule,  if  promulgated,  will  not 

that  notice  and  public  procedure  under  5  have  a  significant  economic  impact  on  a 

U.S.C.  553(b)  are  impracticable  and  substantial  number  of  souD  entities, 

unnecessary.  This  rule  provides  routine  legal  notice 

The  Catalog  of  Domestic  Assistance 


Number  for  this  program  is  83.100 
"Flood  Insurance." 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 


stating  the  community's  statue  in  the 
NFIP  and  imposes  no  new  rcqsirements 
or  regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  84 
Flood  insurance  and  floodplains. 


1.  The  authority  dtation  for  Part  64 
continues  to  read  as  follows: 

Aulhirilr  42  U.SXX  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  EO.  12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

In  each  entry,  a  complete  cfaronology 
(rf  effective  date*  appears  for  each  listed 
community.  The  ent^  reads  as  follows: 

S64.8    Uatofeagiilaconimunltl— . 


State  and  localion 

Community 
No. 

EffacMvadalaaolauthoriiatton/caneellatiowol 
sale  of  flood  inaunnoa  in  oemraunity 

Cumanl  affecSve 

map  data 

North  Carolina:  RoMiinsviHe,  town  of,  Graham 

370106 

Mar.  7, 1988.  emergency                    

Juna  14. 1874. 

County. 

MinoiK  South  Wilmington,  viHage  of.  Gnxtdy 
County. 

171013 

Mar.  4, 1988.  emergency:  Mar.  4, 1986.  regular... 

Mv.  4, 1988. 

County. 

421887 

Jdy  20. 1977.  amaigancy:  Feb.  17.  1988.  regu- 
lanFat).  17,  1988.  suspension  Urn.  1.  1968. 

Fab.  17, 1988. 

Kentucky:    Stamping    Ground,    dty   of.    .Scott 
County. 

210261 

Apr.  SB,  1676,  emargancy;  Mar.  2. 1961.  regular; 
Feb.  17,  1988.  mpi niton.  Mar.  2,  1988. 
femststement 

Mar.  2, 1961. 

Pennsylvania: 

*Pittalield,  kXMnhip  of.  Wanan  County 

422 tSS 

FabL  18,  1976,  amappancy;  Aug.  1.  1987.  regu- 
lar. Aug.  1.  1987.  iuspswilon;  Mw.  3.  1988. 

Aug.  1. 1987. 

Standhg    Stone,    toiwnahip    of.    Bradford 
County. 

Hunker,  txxough  of,  Westmoreland  County ... 

421406 
420880 

Mar.  8,  1977.  awa»BeiiL).  Sept  18.  1987.  regu- 
lar; SepL  18.  1987.  auspansfaw.  Mw.  3.  1968. 
rainstatemenL 

Aug.  5,  I960,  emergency;  Now.  19.  1986.  regu- 
lar. Nov.  19.  1986.  suspsnakn;  Mar.  7.  1968. 
reinstatement 

Sept  18.  1967. 
Nov.  19, 1986. 

Georgia:  LawrenoevMe.  dty  of.  Gwinnett  CamHt... 

130098 

Aua  28, 1974.  enaigancr.  May  15.  1980.  regu- 
lar. Feb.  17.  1968.  auapanaioi^  Mar.  7.  1968. 
teinstatement 

May  IS.  1980. 

Tennessee:  CoHervaie,  town  of.  Sheby  County  __ 

470263 

Sapl  29.  1975.  emsfgsnoy;  Sapt  30.  1981. 
regular.  Feb.  4.  1988.  auspsnsion;  Mar.  4. 
1988.  reinstatement 

Oct  1.  1982. 

ICeniucky: 

LfMienoe  County,  unincorporated  areas 

RtimmSvan,  dty  ot,  Ing^  Oovnfy 

210258 
210150 

Apr.  18.  1965.  emergency;  Hi.  18.  1985.  regu- 
lar Fab.  17. 1968,  suspsnaion;  Mar.  10.  1988. 
rainitatonNtnt 

July  24.  1974,  amwgancr.  Jane  1.  1984.  regu- 
lar. Feb.  17. 1988.  auapandon;  Mar.  10. 1988. 
reinststement 

Apr.  17.  1964. 
Juna  1. 1964. 

•  . 

Ftoftda: 

AUantis,  dty  of,  Pabn  Bead)  County... 

120183 

lar  Feb.  4.  1968.  suspension:  Mv.  14,  1968. 

Nov.  1. 1978. 

Cedar  Grove,  town  of.  Bay  County       

120088 

reinstatement 

Jan.  25. 1980. 

• 

Montana:  WhitahaM.  town  of.  Jefferson  County— 

300120 

May  7,  1975.  emergency.  Mar.  4,  1988,  w<8v 

May  2. 1975. 

Ftorida:  Fort  Uauderdale.  dty  of.  Browaid  Cotnly. 

125105 

New.  20. 1970.  amaieancy;  No*.  3.  1972,  ret»- 
lar.  Mar.  4,  1986,  suspsnaien.  Mv.  14.  1968. 
reirfstatement 

Dec.  15, 1982. 

Kenludiy:    Jafleraon    County,    unincoipoia«ad 

210120 

Aug.  20.  1971.  amargewcr.  Apr.  16.  1979.  regu- 
lar Feb.  4.  1988.  auspenaton;  Urn.  14.  1988. 
reinitatement 

Nov.  12, 196^ 

FlorMa: 

Lynn  Hawon,  eily  <rf,  Rfty  Ownty  

120009 

lar;  Mar.  4. 1988.  lu^swlai^  Mar.  14.  1988. 

Fab.  19. 1962. 

• 

ramandlna  Baadt,  dty  of,  Naaaau  County ..... 

120172 

Aug.  16. 1974.  amergswcy;  Jsn.  14,  1977.  regu- 
lar Feb.  17, 1966.  suapanaion:  M«.  15. 1968. 

Apr.  4.  1963. 
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Stale  and  localion 


Pntwaytvania:   Cooper,   tonmship   of.   Montour 
County. 

Virginia:  Lancaatar  County,  unincorporated  area*. 


Texas:  Harrison  County,  unincorporated  areas 

Mississippi:  SmilMMe,  tomm  o(.  Monroe  County.. 

New  Hampshire:  'SulSvaa  tamm  01.  Cheshire 
County. 

Florida:  GuN  Breeze,  cMy  of.  Santa  Rosa  County. 


North  Carofina:  Washington  County,  unincorpo- 
rated areas.  ^ 

Pennsytvania:    Ulster,    township    o»,    Bradford 
County. 

I 
North  Carolina:  Pender  County,  unincorporated 
areas. 

Tennessee: 

Henning,  to«m  of.  Lauderdale  County 

Loudon  County,  unincorporated  areas... „.. 

North  Carofina  Creswell,  town  of,  Washington 
County. 

Florida:  Flagler  County,  unincorporated  areas 


OtUahorruc  "Kinta.  city  of.  Haske*  County 


Texas:  'Jim  Hogg  County,  unincorporated  areas. 


Pennsylvania: 

Limestone,  township  of.  Union  County 


Community 
Na 


422105 
Hamilton,  township  of,  Monroe  County -„.J  421888 


421920 

510084 

480849 
280325 

330233 
120275 
370247 
421218 
370344 

470259 
470107 

370443 

120085 

400071 

481081 


Montana:  Wltiaux,  town  of.  WiImux  County 

Pennsy^ania: 

Dawaon.  borough  of,  Fayette  County 

Madbon.  township  of,  Claiton  County 

Lower  Tyrone,  township  of,  Fayette  County.... 


North    Carofina:    Crossnore.    town    of.    Avery 
County.- 

Virginia:  Lebanon,  town  of.  Russell  County 


West  Virginia:   Worthington, 
County. 


town   of.   Marion 


300084 

420480 
422370 
421630 

370287 
510222 

540106 


Effective  dates  of  autftorizatton/canceNation  of 
aale  o<  flood  insurance  In  community 


Aug.  21,  t974,  emergency;  Sepl  30, 1987.  regu- 
lar SapL  30,  1987,  suapenaion:  Mv.  15, 
1968,  reinstatement 

Nov.  27,  1973,  emergency.  Mar.  4,  1988.  regu- 
ty  Mar.  4,  1968.  auspensioa  Mar.  15,  1968. 
rainatatemervt 

Mar.  18, 1988.  emergency 

Mar.  16,  1988,  emergency:  Mar.  16,  1988,  regu- 
lar. 

Dec.  24.  1975,  emergency;  Apr.  2.  1966,  ragu- 
j*n  Apr^Z.  1986.  suapenaion;  Mar.  17.  1988. 
retnstatemerrt. 

July  10.  1970,  emergency;  Sept  1.  1977,  regu- 
lar Mar.  4,  1988.  suspension;  Mar.  18.  1968, 
reiratatement 

Jan.  24,  1975,  emergency;  Aug.  19,  1985,  regu- 
lar Feb.  4,  1988,  suspension;  Mar.  18,  1986, 
reinstatement 

July  29,  1975,  emergency;  Sept  18,  1987,  regu- 
lar Sept  18,  1987.  suspension;  Mar.  18, 
1968,  reinstatement 

Jur»e  28,  1977,  emergency;  Feb.  15,  1985,  regu- 
lar Mar.  4,  1968,  suspension;  Mar.  21,  1988, 
reinstatement 

July  21,  1988,  emergency;  Mar.  4,  1988,  regular 
Mar.  4.  1988.  suspension;  Mar.  24,  1988, 
reinstatement 

May  30,  1973,  emergency;  Aug.  15,  1978,  regu- 
lar. Mar.  4.  1988.  suspension;  Mar.  24.  1988, 
reinstatemerrt. 

Jan.  24.  1975.  emergency;  Aug.  19.  1985.  regu- 
lar Feb.  4,  1988,  suspension;  Mar.  24.  1988, 
reinstatement 

Sept  17.  1975.  emergency;  Feb.  5,  1986,  regu- 
lar Mar.  4.  1988,  suspension;  Mar.  24.  1988, 
reinstatement 

Oct  4.  1976,  emergency;  Aug.  1,  1987.  regular 
Aug.  1,  1987,  suspension;  Mw.  24,  1988, 
reinstatement 

Nov.  14,  1975,  emergency;  Nov.  1,  1987,  regu- 
lar Dec.  17,  1987,  suspension;  Mv.  24,  1968. 
reinstatement 

Feb.  13,  1975,  emergency;  Mar.  4.  1988.  regu- 
lar Mar.  4.  1988.  suspension;  M».  24,  1988. 
reinstatemerrt 

Mar.  31.  1978,  emergency;  Feb.  4.  1988.  regu- 
lar Feb.  4.  1988,  suspension;  Mar.  22,  1988, 
reinstatement 

Sept  26,  1974,  emergency;  Mar.  4,  1988,  regu- 
tarMar.  4,  1968,  suspension;  Mw.  25.  1966. 
reirtstatement 

July  23, 1975,  emergency;  Urn.  4,  1966,  ragulw: 
Mar.  4,  1988,  suspension;  Mw.  24.  1968, 
reinatatament 

Jan.  16.  1978,  emergency;  Sept  30,  1987,  regu- 
lar Sept  30.  1987.  suspension:  Mar.  24. 
1968,  reinstatement 

May  16,  1977,  emergency;  Mar.  4. 1968,  regulv; 
Mar.  4,  1988.  suspension:  Mw.  24.  1968, 
reinstatement 

Jan.  14.  1980.  emergency;  Mv.  16.  1968.  sus- 
pension: Mar.  17, 1988.  reinstatement 

Jan.  24,  1975,  emergency;  Jaa  16,  1967,  ragu- 
jy  J«ft-  16.  1987,  suspension:  Mar.  28.  1988. 
reinstatement 

May  13,  1975.  emergency;  Mar.  16.  1988,  regu- 
lar Mar.  18,  1988.  suspension;  Mar.  30.  1988. 

reirwtatament 


Current  affective  imp  data 


Sept  30, 1987. 

Mar.  4,  1988. 

Sept  6.  1977. 
Mw.  16. 1988. 

Apr.  2.  1966. 
Nov.  1.  1965. 
Aug.  19,  1985. 
Sept  18, 1987. 
Feb.  15,  1985. 

Mar.  4. 1988. 
Aug.  15, 1978. 

Feb.  4. 1967. 

Fab.  5. 1968. 

Aug.  1. 1967. 

Hw.  1.  196''. 

Mar.  4,  1988. 
Fab.  4.  1968. 

Mar.  4,  198& 

Do. 
Sept  30. 1967. 
Mar.  4.  1988. 

Aug.  5, 1977. 
Jaa  16,  1987. 

Mar.  18,  1968. 


Kentucky: 

St  Matthews,  city  of.  Jefferson  County  .„ 

Jeffersontown,  city  of,  Jefferson  Court^ . 
Tetmessee:  Obion,  town  of.  Obion  County..... 


Oklahoma;     '  Ramona,    city    of.    Washington 
County. 

Inissiantt:  UeavWo.  dly  oi  Vernon  Parish 


Waeion  m— Hegular  Corwetiluiia 

Pennsylvania: 

BushkiH,  township  of;  Northampton  County.- 

Conewago.  townah^  at.  Adaiaa  County 

Dreher,  township  of.  Wayne  County 

Hartley,  towwahip  of.  Union  County 

Letjigh,  townaHp  oi.  Wayne  County 

Mifflinburg.  borough  of.  Union  County 

Sav«le,  township  of.  Perry  County 

Waat  Psnnebwu,  townaNp  of,  Cumbertantf 
County. 

WestWgMK    .  „ 

Bridgeport  city  of.  Harriaon  County. 


Na 


Fayette  County,  unincorporated  weas 

Loat  Oeeh.  town  of.  Harrison  County 

Lu(«ba^iort,laMai  of,  Haifiaort  County 

Georgit:  Rodvnart.  dty  of,  f^A  CoMity 

North  Carofina: 

LouiAurg.  town  o(.  FranMn  Oounty 

Southern  Pinas^  town  ok  Moow  County-. 

Tennessee:  CUton,  dty  ol,  Wtayna  County 

wajlofi  V 

IHinois:  Sugar  Grove,  vllage  of.  Kane  County... 

Ohio:  CrooksvWe.  vO^e  of.  Peny  Coui*y 


Pennsylvania: 

Center,  township  of.  Snyder  County 

•  Lamar,  towwahip  of,  CNnlon  County 

Lower  Franktert,  township  of,  Cumberland 

County. 
Peny.  toiNiahip  ol.  Snydar  County 


Spring,  township  of.  Snyder  County 

Virginia: 

Abingdon,  town  of.  WkaNngton  Couitty 

Damaacua.  town  ot.  WaswiigluM  County 

Glada  Spring.  toMM  of.  HUaaMngton  County . 

Ruaael  County,  unincocpocalad  areas 

Washington  County,  unincorporated  weas- 

..Vbgmia: 

BarrackvMe.  town  of,  Mwion  County 

rairriew.  town  ot.  Marion  County . 


FamingMn.  towi  of.  MartoM  Oowity. 
Monongah,  town  of.  Marten  County. 

RiveavMa;  town  of.  Marion  County  _ 
Shinnelon.  city  of.  Haniaon  County  _. 


Florida:  Lake  Wales,  dty  of.  PoRi  County- 


Abardeea  dty  ot.  Monroe  County 
Monroe  County,  unlncerpoiatod 

V 
City 


MKhigan:    Cheboygan; 
County. 


of.    Owboygan 


Mbmaaela:    RanvMa    County,    untncorporatod 


210123 
210121 

470253 

400222 

220229 


421929 
421246 
422164 
422102 
422167 
420832 
421956 
421590 


540055 

540026 
540057 
540068 

130154 

370096 
370338 

470200 


170333 
380441 


422S91 
420327 
421018 


422038 

422039 

510169 
510170 
610820 

510917 
510168 

540098 

540100 
540101 
540105 
540105 
540060 

120390 

280115 
280275 

280068 

2^634 


twecw^  dates  of  aonorlzatlon/canceflallon  of 
aale  of  Hood  insurance  in  comrrxmity 


Dec.  3,  1971.  emergency;  Mar.  5,  1976,  regular 

Feb.  4,   1988,   suspension;   Mw.  31,   1988, 

'••nstBteffwni. 
Dec.  23,  1971.  emergency;  Mar.  5,  1976,  wgu- 

lar  Feb.  4.  1988.  suspenston;  Mar.  31,  1988, 

reinstatement 

Aug.  11,  1975.  emergency;  Mar.  16.  1981.  regu- 
lar Mar.  4.  1988,  suspension.  Mar.  31,  1988, 
reirwtatenrterit 

Apr.  16.  1976,  emergency;  June  2,  1986,  regu- 
lar Mar.  31,  1988,  suspension;  Mar.  31,  1988, 
reinstatement 

Oct  17.  18(74.  emergency;  Jan.  17,  1986,  regu- 
lar Jaa  17. 1986.  suspension:  Mw.  18. 1988. 
reinstatement 


Mw.  4. 1988.  wspenston  vri8idrawn.. 

do 

.do 

— do Z 

._.4to __ 

— do 

— do 

— do 


Current  effective  map  date 


...do.. 


..do.. 


..do_ 


...jJo.. 

_..do- 
...4o.. 


..do.. 


«do« 


-do. 


..do.. 


..<to.. 


..do. 
..do.. 


..do- 


-_ do.- 


.A>. 


-do- 


-jdo.. 


-do. 


..do- 


— do- 


June25.  1982. 
Mw.  5,  1976. 

Mw.  16.  1981. 

Feb.  1,  1988. 

Jan.  17,  1986. 


Mw.  4,  1988. 
Do. 
Do. 
Do. 
Da 
Do. 
Do. 
Do. 


Da 
Do. 
Da 
Da 

Da 

Do. 
Da 

Da 

Oa 
Da 


Mw.  18, 1988. 
Do. 
Da 

Oa 
Da 

Da 
Da 
Da 
Da 
Da 

Oa 

Da 
Da 
Oa 
Da 
Oa 

Da 

Da 
Da 

Oa 

Oa 


;==» 
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State  and  location 


Region  VI 
Louisiana: 

Broussard.  town  of.  Lafayette  Parish 

Breaux  Bndge.  town  of,  St  Maftm  Parish.. 

Texas:  Jonestown,  dly  of,  Travis  County 

Regliion  IX    nsgulaf  Convaralowa 

Arizona-  Prescott,  city  of,  Yavapai  Courtly 

CaMomia:  Napa,  city  of.  Napa  County 


Comnunity 
No. 


220102 
220180 

481597 


040096 
060207 


Effective  dates  of  authorization/cancellation  of 
sale  of  flood  insurance  in  community 


..do- 
..do- 


..do 

..do 

..do 


Current  affective  map  date 


Do. 
Do. 

Do. 


Do. 
Do. 


'  The  City  of  Ramona.  Olahoma  is  t>eing  reiretated  irtto  ttte  Regular  Program.  This  is  ttte  initiai  Regular  Program  entry. 
'Minimal 


Harold  T.  Duryee, 

Administrator,  Federal  Insurance 
Administration. 

Issued:  April  20. 1988. 
[FR  Doc  88-9063  Filed  4-25-88;  8:45  am] 
•NJJNQ  COM  sria-ti-H 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

(MM  Deciwt  No.  87-263;  RM-5676] 

Rado  Broadcasting  Services; 
Blddeford,ME 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 


summary:  This  document  substitutes 
FM  Channel  232B1  for  Channel  232A  at 
Biddeford,  Maine,  in  response  to  a 
petition  filed  by  WYJY,  Inc.  We  shall 
also  modify  the  license  of  Station      j 
WYJY-FM  to  specify  operation  on 
Channel  232B1  in  lieu  of  Channel  232A. 
Canadian  concurrence  has  been        j 
obtained  for  this  allotment.  The         I 
coordinates  for  Channel  232B1  are  43- 
29-30  and  70-27-48.  With  this  action, 
this  proceeding  is  terminated. 

EFFECTIVE  DATE:  May  16, 1988. 

FOR  FURTHER  MFORMATKMI  CONTAC 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 

SUFFLEMENTARY  INFORMATION:  This  Is  a 
stmimary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-263. 
adopted  March  8, 1988,  and  released 
April  4, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street.  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 

Suite 


vcr. 


(202)  857-3800,  2100  M  Street.  NW., 
140.  Washington,  DC  20037. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-{  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  foflows: 

Authority:  47  U.S.C  154,  303. 

§73,202    [AiiMftded] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Maine  is  amended  by 
removing  channel  232A  and  adding 
Channel  232B1  at  Biddeford. 

Federal  Communications  Commission. 

Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

(FR  Doc  88-8073  Filed  4-Z5-88;  8:45  am] 

MUJNO  COOE  (712-01-41 


47  CFR  Part  74 

[MM  Docket  No.  86-1 12;  FCC  88-125] 

FM  Broadcast  Translator  Stations  and 
FM  Broadcast  Boostsr  Stations 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  Rule. 

summary:  Current  rules  restrict 
noncommercial  educational  FM  stations 
to  rebroadcast  of  signals  received 
directly  over  the  air  from  their  primary 
station  or  another  translator.  The 
Commission  is  amending  these 
translator  rules  to  permit 
noncommercial  educational  FM  stations 
to  use  satelhte.  microwave  or  any 
technical  means  deemed  suitable  by  the 
licensee,  to  deliver  signals  to  translator 
stations  assigned  to  reserved  channels 
(200-220)  and  co-owned  by  the  primary 
station.  "The  Commission  believes  this 
rule  change  will  facilitate  the  delivery  of 
higher  quality  FM  signals  by 
noncommercial  educational  FM  radio 
stations  to  their  owned  and  operated 
translators,  and  will  improve  service  to 
remote  and  imderserved  regions.  The 
rule  amendment  will  not  alter  the 
secondary  nature  of  franslator  service, 


whereby  in  any  conflicts  that  arise  with 
a  primary  broadcast  station,  the 
translator  licensee  is  obligated  to 
resolve  the  conflicts  or  cease  operation 
of  the  translator. 

effective  date:  May  31, 1988. 

ADDRESS:  Federal  Commimications 
Commission,  Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT 

Tatsu  Kondo,  Mass  Media  Bureau,  (202) 
632-6302. 

8UPFLEMENTARY  INFORMATION:  This  is  a 

siunmary  of  the  Commission's  Report 
and  Order  in  MM  Docket  No.  86-112, 
FCC  8a-126,  adopted  March  24, 1988, 
and  released  April  15, 1988.  The  full  text 
of  this  Commission  decision,  including 
the  amendments  to  the  rules,  is 
available  for  inspection  and  copying 
diuing  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  Northwest.  Washington,  DC 
20554.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor, 
bitemational  Transcription  Service, 
(202)  857-3800.  2100  M  Street, 
NorUiwest  Suite  140,  Washington,  DC 
20037. 

Summary  of  the  Report  and  Order 

1.  The  FM  translator  service  was 
instituted  in  1970  as  a  means  to 
supplement  the  primary  service 
provided  by  full  facility  FM  stations. 
While  the  Commission  recognized  the 
benefits  which  would  be  derived  from 
the  translator  service,  it  was  concerned 
about  the  use  of  translators  as  a  means 
to  expand  competitively  the  service  area 
of  a  primary  FM  station.  Consistent  with 
these  objectives  and  concerns,  the 
Commission  authorized  FM  franslators 
for  the  specific  and  limited  purpose  of 
providing  FM  radio  service  to 
imderserved  areas,  extending  additional 
FM  service  to  imderserved  areas,  and 
improving  service  to  areas  within  the 
predicted  1  mV/m  contours  of  a  primary 
FM  station.  As  part  of  these  rules,  the 
Commission  restricted  both  commercial 
and  noncommercial  FM  translators  to 


rebroadcast  of  signals  received  directly 
over  the  air  fi^m  their  primary  station  or 
another  translator. 

2.  In  the  Notice  of  Proposed  Rule 
Making  [Notice)  in  MM  Docket  No.  86- 
112.  51  FR  15026,  April  22, 1986,  the 
Commission  proposed  amendments  to 
its  rules  to  allow  noncommercial 
educational  FM  stations  to  deliver 
signals  by  satellite,  microwave,  or  any 
technical  means  deemed  suitable  by  the 
licensee,  to  translator  stations  that  are 
assigned  to  reserved  channels  (channels 
20Q-220)  and  that  are  owned  and 
operated  by  the  primary  station.  This 
Notice  was  initiated  in  response  to  a 
petition  for  rule  making  filed  by  the 
Moody  Bible  Institute  of  Chicago,  Inc. 
Twenty-two  parties  filed  formal 
comments  in  this  proceeding. 

3.  On  the  basis  of  the  record 
developed  in  response  to  the  Notice,  the 
Commission  concludes  that  authorizing 
use  of  alternative  signal  delivery 
methods  by  noncommercial  educational 
FM  stations  to  their  co-owned 
translators  assigned  to  reserved 
channels  would  serve  the  public  interest 
by  facilitating  the  rebroadcast  of  higher 
quality  FM  signals  by  such  translators  to 
underserved  and  remote  areas.  The 
existing  restriction  on  the  means  of 
signal  delivery  limits  the  potential 
service  areas  that  can  be  reached  by 
primary  noncommercial  educational  FM 
stations.  In  this  respect,  the  range  of 
line-of-sight  reception  of  over-the-air 
signals  with  normal  equipment  is  limited 
in  most  cases  to  areas  not  much  beyond 
the  predicted  service  area  of  the  primary 
station.  Although  translators  may  be 
used  to  provide  service  at  greater 
distances  if  the  primary  signal  is  relayed 
through  other  translators,  the  areas  that 
can  be  reached  through  this  method  of 
signal  dehvery  are  limited  to  places 
within  the  range  of  other  translators, 
and  the  signals  relayed  generally  su^er 
some  deterioration  in  quality.  The 
revised  rules  will  serve  the  pubUc 
interest  by  facilitating  the  delivery  of 
higher  quality  noncommercial 
educational  FM  progranuning  to  areas 
currently  unable  to  receive  satisfactory 
FM  service  because  of  distance  or 
intervening  terrain  obstructions. 

4.  The  nile  changes  adopted  herein 
will  allow  improved  service  but  will  not 
change  the  fundamental  nature  of  the 
translator  service.  In  this  respect, 
noncommercial  educational  FM 
franslators  will  still  be  secondary, 
restricted  to  the  rebroadcast  of  a 
primary  station.  Licensees  of 


noncommercial  educational  FM  stations 
also  are  restricted  from  owning 
translators  beyond  their  ImV/m  contour 
and  within  the  ImV/m  contour  of 
another  commercial  station  assigned  to 
a  different  principle  commtmity. 
Moreover,  the  new  rules  will  in  no  way 
alter  the  secondary  status  of 
noncommercial  FM  translators  and  the 
requirement  that  in  conflicts  with  full 
service  stations,  the  franslator  operator 
is  obligated  to  resolve  the  conflict  or 
cease  operation  of  the  franslator. 

5.  A  general  freeze  has  been  imposed 
on  new  translator  applications  in 
conjunction  with  our  comprehensive 
review  of  our  FM  translator  policy.  See 
Notice  of  Inquiry  in  MM  Docket  No.  86- 
140,  FCC  88-120,  adopted  March  24, 
1988.  However,  an  exception  to  the 
freeze  has  been  provided  for 
applications  for  new  noncommercial 
educational  FM  franslators  assigned  to 
reserved  channels  in  order  to  allow 
implementation  of  the  signal  delivery 
rule  change  made  herein. 

6.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  {  605,  it 
is  certified  that  the  adopted  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  the  limited  nature  of  the 
relaxation  of  the  signal  delivery  rule 
change  is  not  expected  to  result  in  a 
significant  number  of  new 
noncommercial  educational  translators 
and  therefore  is  not  expected  to  alter  the 
availability  of  opportimities  for  local  FM 
noncommercial  F^  stations. 

7.  The  rule  changes  adopted  herein 
have  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
forms,  information  collection  and/or 
record  keeping,  labeling,  disclosure  or 
record  retention  requirements;  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  the  public. 

8.  Accordingly,  it  is  ordered,  that- 
pursuant  to  the  authority  contained  in 
sections  4(i)  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  Part  74  of  the  Commission's 
Rules  and  Regulations  IS  AMENDED  as 
set  forth  below.  It  is  further  ordered  that 
applications  for  use  of  alternative 
delivery  technologies  in  conjunction 
with  noncommercial  educational  FM 
franslator  stations  operating  on  reserved 
channels,  owned  and  operated  by  the 
licensee  of  the  primary  section,  will  be 
accepted  consistent  with  the  interim 
procedures  set  forth  herein. 


List  of  SubjecU  in  47  CFR  Part  74 

FM  Broadcast  Translator  Stations  and 
FM  Broadcast  Booster  Stations. 

Part  74  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  to  read 
as  follows: 

1.  The  authority  citation  for  Part  74 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154  and  303. 

2.  47  CFR  74.1231  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  74.1231    Purpose  end  permiseit)(e 


(b)  Except  as  set  forth  in  paragraphs 
(f)  and  (g)  of  this  section,  an  FM 
franslator  may  be  used  only  for  the 
purpose  of  refransmitting  the  signals  of 
a  primary  FM  broadcast  station  or 
another  translator  station  which  have 
been  received  directly  through  space, 
converted,  and  suitably  amplified. 
However,  a  noncommercial  educational 
FM  translator  station  operating  on  a 
reserved  channel  (Channel  200-220)  and 
owned  and  operated  by  the  licensee  of 
the  primary  noncommercial  educational 
FM  station  it  rebroadcasts  may  use 
alternative  signal  delvery  means, 
including,  but  not  limited  to,  satellite 
and  microwave  facilities. 


3.  47  CFR  74.1250  is  amended  by 
revising  paragraph  (a)  to  read  as 
followsi 

§74.1250    Tranemltters  end  associated 
equipment 

(a)  FM  franslator  and  booster 
transmitting  apparatus  used  by  stations 
authorized  under  the  provisions  of  this 
subpart  may  only  use  transmitting 
apparatus  that  has  been  type  accepted 
for  such  use  in  accordance  %vith  Subpart 
J  of  Part  2.  Translator  stations 
authorized  for  transmitter  output  power 
of  10  watts  also  may  use  FM  broadcast 
transmitters  notified  or  type  accepted  to 
operate  with  an  output  power  not 
exceeding  10  watts  imder  the  provisions 
of  Part  73  of  the  Rules  for  broadcast 
stations. 


Federal  Communications  Commission. 

H.  Walker  Feaster  m. 

Acting  Secretary. 

(FR  Doc.  88-9110  Filed  4-25-88:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  Tt>e  purpose  of  these  notices 
is  to  give  interested  persons  an         1 
opportunity  to  participate  in  the  rule   I 
making  prior  to  the  adoption  of  ttie  fnal 
rules. 

DEP^BTMEHT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Parts  1033  and  1046 


[Dodm  Noa.  AO-166-A57  and  Aa-12»r 
AM] 


MMc  In  the  Otiio  Valley  and  LoutevMe- 
Lejdngton-Evansvttle  Marketing  Areas; 
DecMon  on  Proposed  Amendments  to 
Marketing  Agreements  and  to  Others 

agency:  Agricultural  Marketing  Service, 

USDA 

action:  Proposed  rule. 

SUMMARY:  This  decision  adopts  certain 
changes  in  the  pooling  provisions  of  the 
Ohio  Valley  and  Louisville-Lexington- 
Evansville  milk  orders  based  on       i 
industry  proposals  considered  at  a  I 
public  hearing  held  June  30-JuIy  1, 1§87. 
As  adopted,  a  pool  distributing  plant 
physically  located  in  the  Louisville- 
Lexington-Evansville  marketing  area 
would  be  regulated  under  that  order 
irrespective  of  the  market  in  which  the 
plant  has  most  of  its  fluid  milk  products 
distribution. 

The  decision  also  adopts  another 
change  in  the  Louisville-LexingtoiH 
Evansville  order  only.  This  change 
slightly  modifies  the  method  for 
accounting  for  excess  diversions  to 
nonpool  plants.  These  changes  are 
needed  to  reflect  current  marketing 
conditions  and  to  insure  orderly      i 
marketing.  | 

In  both  markets,  cooperative 
associations  will  be  polled  to  determine 
whether  producers  who  supplied  milk 
during  December  1987  favor  issuance  of 
the  orders  as  amended. 
FOR  FURTHER  INFORMATION  CONTACR 
Maurice  M.  Martin,  Marketing 
Specialist  USDA/AMS/Dairy  Division, 
Cirder  Formulation  Branch.  Room  2968, 
South  Building,  P.O.  Box  96458, 
Washington.  DC  2009(>-«45e,  (202}  447- 
7311. 
SUPPLEMENTARY  INFORMATION:  This 

administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 


Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  nile 
on  small  entities.  Pursuant  to  5  U.S.C. 
e05(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  ntunber  of  small  entities.  The 
amendments  would  promote  orderly 
marketing  of  milk  by  producers  and 
regulated  handlers. 

This  action  changes  the  current 
regulatory  status  of  a  pool  distributing 
plant  that  is  located  in  the  Louisville- 
Lexington-Evansville  marketing  area  but 
is  regulated  by  the  Ohio  Valley  order 
because  a  greater  portion  of  its  fluid 
milk  products  distribution  is  in  the  latter 
order's  marketing  area.  It  would  regulate 
such  plant  under  the  Louisville- 
Lexington-Evansville  order.  Such  action 
is  expected  to  equate  the  cost  of  raw 
milk  supplies  to  the  pool  plant  so 
situated  with  its  principal  competition. 
The  economic  impact  of  such  action  will 
be  to  increase  retimu  to  dairy  farmers 
whose  milk  will  be  pooled  under  the 
Louisville-Lexington-Evansville  order 
while  slightly  reducing  returns  to  dairy 
farmers  whose  milk  will  continue  to  be 
pooled  under  the  Ohio  Valley  order.  The 
overall  economic  impact  of  the  action  is 
expected  to  be  minimal. 

Prior  documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  June  15, 
1987;  published  June  19. 1987  (52  FR 
23306). 

Recommended  Decision:  Issued 
January  7, 1968;  published  January  14, 
1988  (53  FR  907). 

Preliminary  Statement 

A  public  hearing  was  held  upon 
proposed  amendments  to  the  marketing 
agreements  and  orders  regulating  the 
handling  of  milk  in  the  Ohio  Valley  and 
Louisville-Lexington-Evansville 
marketing  areas.  The  hearing  was  held, 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
and  the  applicable  rule  of  practices  (7 
CFR  Part  900),  at  Lousiville,  Kentucky, 
on  June  30-July  1, 1987.  Notice  of  such 
hearing  was  issued  June  15, 1987  and 
published  June  19, 1987  (52  FR  23306). 

Upon  the  basis  of  the  evidence 
introduced  at  the  hearing  and  the  record 


thereof,  the  Administrator,  Agricultural 
Marketing  Service,  on  January  7, 1988, 
filed  with  the  Hearing  Clerk.  United 
States  Department  of  Agriculture,  his 
recommended  decision  containing 
notice  of  the  opportimity  to  file  written 
exceptions  thereto. 

The  material  issues,  findings  and 
conclusions,  rulings,  and  general 
findings  of  the  recommended  decision 
are  hereby  approved  and  adopted  and 
are  set  forth  in  full  herein,  except  that 
three  new  paragraphs  are  added  at  the 
end  of  issue  1. 

The  material  issue  on  the  record  of  the 
hearing  relate  to: 

1.  Regulation  of  a  distributing  plant 
physically  located  in  the  Louisville- 
Lexington-Evansville  marketing  area  but 
ciurently  regulated  by  the  Ohio  Valley 
milk  order. 

2.  Diversion  of  producer  milk  under 
the  Louisville  order. 

3.  Pool  plant  qualification 
requirements  for  a  balancing  plant 
operated  by  a  cooperative  association 
and  regulated  by  the  Ohio  Valley  order. 

Findings  and  Conclusioiu 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

1.  Regulation  of  a  Distributing  Plant 
Physically  Located  in  the  Louisville- 
Lexington-Evansville  Marketing  Area 
but  Currently  Regulated  by  the  Ohio 
Valley  Milk  Order 

Louisville-Lexington-Evansville  order 
(LouisviUe  order]  should  be  amended  to 
provide  that  a  distributing  plant  which 
meets  the  pooling  standards  of  the 
Louisville  order  and  one  or  more  other 
Federal  orders  and  which  is  located  in 
the  Louisville  order's  marketing  area 
shall  be  a  pool  plant  under  the  Louisville 
order  irrepective  of  the  quantity  of  fluid 
milk  products  distributed  in  any  other 
Federal  order  market  However,  such 
pool  plant  status  shall  be  accorded  only 
as  long  as  the  Louisville  order's  Class  I 
price  at  the  plant  is  not  less  than  the 
Class  I  price  that  would  be  applicable  at 
the  plant  if  regulated  under  the  order  for 
the  Federal  order  marketing  area  in 
which  the  plant  has  the  greatest  route 
disposition. 

Presently,  when  a  distributing  plant 
qualifies  for  pooling  under  the  Louisville 
order  and  another  order,  it  is  regulated 


in  the  market  in  which  it  has  the  greater 
route  sales. 

The  "lock-in"  provision  adopted 
herein  for  the  Louisville  order  cannot 
achieve  its  intended  purpose  without  a 
corollary  change  in  the  pooling 
standards  of  the  Ohio  Valley  order. 
Thus,  the  Ohio  Valley  order  should 
provide  that  any  plant  with  route  sales 
in  the  Ohio  Valley  marketing  area  shall 
be  exempt  fix>m  full  regulation  under 
that  order,  ev6n  though  it  has  more  sales 
in  the  Ohio  Valley  market  than  in  the 
other  market  if  the  plant  is  subject  to 
full  regulation  under  the  other  order. 

Both  Dairymen,  Inc.  (DI).  and  Milk 
Marketing  Inc.  (MMI),  proposed 
(proposals  1  and  2  as  listed  in  the  Notice 
of  Hearing)  that  a  distributing  plant  that 
is  physically  located  in  the  Louisville 
order's  marketing  area  (Order  46)  should 
be  regulated  by  that  order  irrespective 
of  the  quantity  of  such  plant's  route 
disposition  in  any  other  Federal  order 
marketing  area.  Proposal  No.  1  would 
amend  Order  46  by  locking  in  such  a 
plant  under  the  order  and  proposal  No.  2 
is  intended  to  amend  the  Ohio  Valley 
order  (Order  33)  by  releasing  from 
regulation  such  a  plant  even  though  such 
plant  may  have  more  fluid  milk  sales  in 
the  Order  33  area  than  in  the  Order  46 
area. 

A  witness  for  DI  stated  that  this 
action  is  necessary  in  order  to  minimize 
disruptive  market  conditions  in  the 
Kentucky  supply  area.  The  witness 
indicated  that  the  proposal  would  only 
affect  the  Kroger  Company's  (Kroger) 
distributing  plant  located  in  Clark 
County,  Kentucky  (Order  46  marketing 
area),  but  currently  regulated  by  Order 
33.  He  said  that  the  milk  procurement 
and  sales  patterns  of  the  Kroger  plant 
establish  a  primary  association  of  the 
plant  with  the  Order  46  market. 

The  DI  witness  testified  that  the 
traditional  method  of  pooling  a 
distributing  plant  has  always  been  on 
the  basis  of  the  market  in  which  the 
plant  has  the  most  sales.  The 
justification  for  this  method,  he  said, 
was  to  ensure  that  all  handlers  having 
the  major  portion  of  their  sales  in  the 
same  order  area  were  subject  to  the 
same  minimum  order  prices  and  other 
regulatory  provisions.  He  said  that  this 
principle  rested  on  an  assumption  that 
such  competing  plants  would  be  located 
in  the  same  geographic  area. 

Also,  the  witness  for  DI  said  that  the 
traditional  method  of  pooling  fluid  milk 
plants  has  become  outdated  because  of 
large  processing  plants,  such  as  chain 
store  plants,  that  have  sales  over  wide 
geographical  areas.  The  proposal,  he 
said,  better  serves  the  principle  of  trying 
to  assure  that  all  handlers  competing  for 
milk  procurement  and  sales  in  an  order 


area  are  subject  to  the  same  price  as 
their  competition.  He  indicated  the 
proposal  would  regulate  a  distributing 
plant  under  the  order  for  the  marketing 
area  where  it  is  physically  located  even 
though  its  route  distribution  was  greater 
in  another  Federal  order's  marketing 
area. 

The  spokesman  for  DI  said  that 
producers  supplying  the  Kroger  plant  are 
located  within  the  same  geographic  area 
as  producers  who  supply  Order  46 
plants  and  to  some  extent  producers 
who  supply  plants  regulated  under  the 
Tennessee  Valley,  Nashville,  and 
Alabama-West  Florida  orders.  He  said 
that  this  proposal  would  minimize  any 
blend  price  inequities  which  may  occur 
between  producers  located  within  this 
same  geographic  supply  area  because  a 
distributing  plant  would  be  regulated 
within  the  same  area  from  which  it 
procures  its  milk  supply.  Producers,  he 
says,  who  supply  other  Federal  order 
plants  located  in  the  same  general  area 
are  receiving  significantly  different 
blend  prices. 

A  witness  for  MMI  also  testified  in 
support  of  proposals  1  and  2.  He  said 
that  MMI  caimot  service  the  Kroger 
plant  at  competitive  prices  and  that  this 
problem  is  caused  by  the  difference 
between  the  Order  33  blend  price  and 
blend  prices  in  markets  to  the  south.  He 
stated  that  in  order  for  MMI  to  make 
their  members'  pay  prices  competitive, 
MMI  has  found  it  necessary  to  charge 
the  Kroger  plant  at  Winchester  a 
surcharge  of  15  cents  on  all  the  milk  that 
Kroger  purchases.  The  MMI  witness 
stated  that  the  15-cent  surcharge  to 
Kroger  has  helped  MMI  maintain  a 
competitive  position  in  the  procurement 
area  and  that  they  have  used  that 
surcharge  to  pay  for  such  things  as 
subsidies  to  milk  haulers,  over-order 
premiums  to  MMI's  members,  and  to 
pay  extra  premiums  in  certain 
competitive  areas. 

The  spokesman  for  MMI  said  that  a 
higher  blend  price  is  needed  at  the 
Winchester  plant  because  the  Order  33 
blend  price  and  the  normal  over-order 
charge  is  not  sufficient  to  assure  an 
adequate  supply  of  milk  at  that  location. 
He  said  that  Federal  order  prices  should 
be  the  prime  determinant  in  the 
assurance  of  adequate  suppHes  and  it 
should  not  be  the  responsibility  of 
suppliers  to  selectively  determine  that 
certain  plants  should  pay  higher  over- 
order  charges. than  other  plants  with  the 
same  Federal  order  Class  I  price.  The 
blend  price  must  be  increased,  he  said, 
by  either  having  a  higher  Class  I  price  at 
that  location  or  having  the  plant 
regulated  by  another  market  with  a 
higher  percentage  of  Class  I  utilization. 


A  witness  for  the  Kroger  Company 
(Kroger)  testified  in  support  of  these 
proposals.  The  Kroger  witness  said  that 
for  the  first  5  months  of  1987,  the 
Winchester  plant's  Class  I  sales  in  the 
Order  46  marketing  area  averaged  more 
than  33  percent  of  its  total  fluid  milk 
sales  and  that  its  fluid  milk  sales  in  the 
Order  33  marketing  area  averaged  less 
than  50  percent  of  its  total  fluid  milk 
sales.  He  said  that  the  total  in-area 
packaged  Class  I  sales  for  Order  46,  its 
sales  represent  about  16  percent  of  the 
total  market  and  that  of  the  total  in-area 
packaged  Class  I  sales  for  Order  33,  its 
sales  represent  about  8  percent  of  the 
total.  In  addition,  he  said,  that  when 
comparing  its  Class  I  sales  in  each  of  the 
two  order  areas  for  die  first  5  months  of 
1987  with  the  same  period  of  1986,  sales 
in  the  Order  33  area  have  declined  and 
sales  in  the  Order  46  area  have 
increased. 

The  spokesman  for  Kroger  said  that 
because  of  the  recent  increases  in  the 
Class  I  diflerentials  in  the  southern 
markets,  Winchester  has  not  been  as 
attractive  a  market  outlet  as  before. 
This,  he  said,  has  contributed  to  the 
need  for  Kroger  to  pay,  beginning  in 
September  1986,  an  additional  15-cent 
per  hundredweight  surcharge  over  the 
regular  premium  price  and  that  this 
surcharge  amounted  to  approximately 
$439,000  for  the  first  five  months  of  1987. 

The  Kroger  witness  said  that  these 
proposals  would  make  the  Winchester 
plant  more  competitive  with  other  plants 
in  the  procurement  of  milk.  In  addition, 
he  said  that  the  lock-in  proposals  would 
equalize  producers'  pay  prices  under  the 
order  in  the  Winchester  plant's 
procurement  area  and  should  eliminate 
the  need  for  the  15-cent  surcharge. 

A  representative  for  Huntington 
Interstate  Milk  Producers  Association 
(Huntington)  also  testified  in  support  of 
the  lock-in  proposals.  He  said  that 
Huntington  supplies  Order  33  milk 
plants  including  the  Winchester  plant.  In 
recent  weeks,  he  said,  Huntington  had 
lost  a  few  members  because  a  supply 
plant  at  Maysville,  Kentucky,  was 
offering  these  producers  the  Order  46 
weighted  average  price,  which  is  higher 
than  the  Order  33  blend  price. 

A  representative  for  the  National 
Farmers  Organization  (NFO),  which  has 
member  producers  on  both  the  Order  33 
and  Order  46  markets,  testified  in 
opposition  to  the  lock-in  proposals. 
Exhibits  that  were  introduced  by  NFO 
showed  that  if  the  Kroger  plant  were  to 
be  pooled  under  Order  46,  that  order's 
blend  price  would  have  increased  at 
least  11  cents  and  as  much  as  18  cents 
for  the  first  5  months  of  1987.  In 
addition,  the  exhibits  showed  that  the 
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blend  price  on  Order  33  for  this  same 
period  would  have  decreased  between  6 
and  9  cents. 

The  witness  for  NFO  said  that  the 
proposals  would  have  the  effect  of 
penalizing  producers  whose  milk  is 
pooled  on  Order  33  in  order  to  save 
some  money  for  the  Kroger  plant  at 
Winchester.  The  NFO  witness  said  that 
the  difference  in  blend  prices  for  the  two 
markets  could  be  as  much  as  49  cents. 
He  said  that  such  disparity  in  blend 
prices  between  these  two  close-together 
regulated  markets  will  create  inequities 
among  producers  within  the  same  milk 
shed.  Furthermore,  he  said,  the  base- 
excess  plan  of  Order  46  will  create 
additional  friction  with  Order  33 
producers. 

While  acknowledging  the  uniqueness 
of  the  Kroger  problem,  the 
representative  of  NFO  held  that  a  plant 
should  be  regulated  under  the  Federal 
order  for  the  area  in  which  it  has  the 
most  sales.  It  was  the  position  that 
producers  in  the  market  in  which  the 
plant  has  the  greater  proportion  of  its 
sales  have  a  right  to  share  in  the  Class  I 
sales  associated  with  that  plant. 

A  brief  was  filed  by  the  Louis  Trauth 
Dairy,  Inc.  (Trauth]  in  opposition  to 
proposals  1  and  2.  In  this  Order  33 
handler's  view,  the  proposals  represent 
a  radical  departure  from  the  policies 
established  for  regulating  plants  under 
marketing  orders.  Its  brief  asserts  that 
the  proponents  have  not  met  their 
burden  of  proof  and  that  the  record 
shows  that  milk  is  regularly  diverted 
away  from  the  Winchester  plant, 
thereby  indicating  that  plant  does  not 
have  a  supply  problem. 

The  testimony  presented  at  the 
hearing  indicates  that  under  current 
marketing  conditions  the  lock-in 
provision  for  the  Louisville  order  as 
proposed  by  DI  and  MKfl  would  apply 
only  to  Kroger's  distributing  plant  at 
Winchester,  Kentucky. 

The  adoption  of  the  proposal  is 
warranted  because  of  special 
circumstances  surrounding  the  operation 
of  the  Winchester  plant,  llie  plant  is 
located  in  the  marketing  area  of  the 
Louisville  order.  It  began  operating  in 
November  1982  and  during  this  month 
the  plant  was  a  pool  distributing  plant 
under  the  Ohio  Valley  order.  From 
December  1982  through  March  1983,  it 
was  a  pool  city  plant  (pool  distributing 
plant)  under  the  Louisville  order.  Since 
then,  the  plant  has  continued  to  be 
pooled  under  the  Ohio  Valley  order.  ^, 


■  Official  notice  it  taken  of  the  lids  of  pool 
handlers  under  Federal  Orders  33  and  46  as 
published  by  the  respective  market  administrate 
for  the  month*  of  November  1962  through 
September  1967. 


The  Winchester  plant  distributes  fluid 
milk  products  in  five  Federal  order 
markets  and  in  unregulated  areas  of 
West  Virginia  and  Kentucky.  Most  of  its 
sales,  however,  are  concentrated  in  two 
markets:  the  Ohio  Valley  market  and  the 
Louisville  market.  Data  introduced  into 
the  record  show  that  during  the 
January-May  1987  period  the  Kroger 
plant  had  nearly  50  percent  of  its  Class  I 
distribution  in  the  Ohio  Valley  market, 
about  34  percent  in  the  Louisville  market 
and  about  16  percent  in  all  other  areas, 
including  the  Eastern  Ohio- Western 
Pennsylvania,  Tennessee  Valley  and 
Indiana  Federal  order  markets. 

The  entire  raw  milk  supply  for  the 
Kroger  plant  is  obtained  from  DI  and 
MMI  (which  includes  milk  of  Huntington 
Interstate  Milk  Producers)  and  comes 
from  producers  principally  located  in 
Kentucky.  The  plans  receives  milk 
directly  from  the  farms  of  producers  and 
incidental  or  supplemental  suppUes  from 
supply  plants  operated  by  MMI.  Most 
the  plant's  milk  supply  is  obtained  from 
producers  located  in  the  same 
geographical  area  as  producers 
supplying  handlers  regulated  by  the 
Louisville  order  and  other  orders  south 
and  east  of  the  plant's  location.  The 
record  indicates  that  in  at  least  18 
Kentucky  counties  there  are  producers 
who  supply  the  Kroger  plant  as  well  as 
other  producers  in  the  same  counties 
that  supply  plants  regulated  under  the 
following  other  orders:  Alabama-West 
Florida,  Georgia,  Louisville,  Nashville, 
and  Tennessee  Valley  (southern 
markets). 

While  the  Class  I  prices  under  the 
Louisville  and  Ohio  Valley  orders  at  the 
Kroger  plant's  location  are  identical,  the 
imiform  weighted  average  prices  to 
producers  under  the  Louisville  order 
usually  have  been  higher  than  the 
comparable  Ohio  Valley  prices.  For 
example,  during  the  53-month  period 
fr^m  January  1983  through  May  1967,  the 
uniform  weighted  average  prices  to 
producers  under  the  Louisville  order 
exceeded  the  comparable  Ohio  Valley 
order's  prices  during  49  months.  The 
amount  of  these  differences  ranged  bom 
a  low  of  one  cent  to  a  high  of  35  cents 
per  himdredweight  and  averaged  14 
cents  for  the  49  months.  A  similar 
situation  exists  for  the  Winchester  plant 
in  competing  for  milk  supplies  with 
handlers  regulated  in  other  southeastern 
order  markets  where  both  Class  I  prices 
and  uniform  prices  to  produces  are 
subs  Ian  tially  higher  than  such  prices 
under  the  Ohio  Valley  order. 

As  indicated  by  the  record  evidence, 
the  higher  pay  prices  available  to 
producers  under  the  Louisville  and  other 
southeastern  orders  in  the  Kentucky 


supply  area  have  created  difficulties  for 
the  Kroger  plant  at  Winchester  in 
procuring  adequate  supplies.  The 
principal  difficulty  cited  in  this  regard 
was  the  impact  of  the  present  15-cent 
per  hundredweight  additional  charge  by 
both  DI  and  MMI  on  all  milk  purchases 
by  Kroger.  It  is  evident  from  the  record 
evidence  that  this  15-cent  charge,  which 
has  been  in  effect  since  September  1986, 
was  designed  to  overcome  the 
diffiiculties  of  maintaining  an  adequate 
supply  of  milk  for  the  Kroger  Windiester 
plant  as  a  result  of  producer  pay  price 
differences  between  the  two  markets  in 
question.  Althotigh  the  record  clearly 
establishes  that  a  higher  price  is 
required  at  this  location  to  attract 
adequate  supplies,  the  present  extra  15- 
cent  charge  used  for  this  purpose  places 
the  Kroger  Company  at  a  competitive 
disadvantage  with  other  handlers  that  it 
competes  with  for  sales. 

As  noted  previously,  usually  a 
distributing  plant  that  qualifies  for 
pooling  under  more  than  one  order 
during  the  same  month  is  regulated 
under  the  order  for  the  area  in  which 
such  plant's  route  distribution  is  the 
greatest  This  tends  to  insure  that  all 
handlers  having  their  principal  sales  in  a 
market  are  subject  to  the  same  prices 
and  other  regulatory  requirements.  This 
.  condition  of  pooling  a  distributing  plant 
is  the  basis  for  regulating  the  Kroger 
plant  under  the  Ohio  Valley  order, 
because  a  greater  quantity  of  its  sales  is 
distributed  in  such  order's  marketing 
area  than  in  any  other  order  mariceting 
area. 

The  pricing  problems  affecting  the 
procurement  of  adequate  milk  supplies 
for  the  Winchester  plant  however,  are 
severe  enough  to  override  the  traditional 
basis  for  pooling  a  distributing  plant 
that  qualifies  as  a  pool  plant  under  more 
than  one  order  during  the  same  month. 
Under  such  circumstances, 
consideration  must  be  given  to 
regulating  the  Winchester  plant  in  the 
market  in  which  there  is  reasonable 
assurance  that  it  will  have  available  an 
adequate  supply  of  producer  milk.  It  is 
concluded  that  the  Kroger  Winchester 
plant  or  any  other  distributing  plant 
located  in  the  Louisville  marketing  area 
can  be  reasonably  assured  of  an 
adequate  supply  if  it  is  regulated  under 
the  Louisville  order. 

It  should  be  noted  that  under  the  type 
of  lock-in  provision  adopted  herein,  the 
Kroger  plant  or  another  distributing 
plant  so  situated  would  continue  to  be 
pooled  indefinitely  under  the  Louisville 
order  so  long  as  the  plant  meets  such 
order's  performance  requirements  for  a 
pool  distributing  plant  This  conditiort  of 
pooling  is  intended  to  assure  that  the 


Winchester  plant  is  primarily  ei^aged  in 
the  procasBing  and  dittributioa  of  flaid 
milk  prodocts  to  an  extent  that  soch 
plant's  rante  distribution  in  the 
marketing  area  is  a  major  competitive 
factor. 

As  noted  earlier,  ander  the  lock-in 
provision  adopted  herein,  such  pool 
plant  status  is  accorded  a  distiibating 
plant  so  long  as  the  Loaisvilk  order's 
Class  I  price  ^)plieabte  at  such  plant's 
location  is  not  less  than  the  Class  I  price 
applicable  at  the  same  plant's  location 
under  another  order  for  a  market  where 
it  has  its  greatest  route  (tiskributkta.  This 
additional  condition  of  poolinf  is 
intended  to  prevent  any  competitive 
price  advantage  accn^ag  to  a  plant  that 
otherwise  would  be  locked-in  under  the 
adopted  provision. 

Under  the  lock-in  provision  adopted 
herein,  the  Louisville  order  would 
regulate  the  Winchester  plant  even 
though  it  had  a  greater  proportion  of  its 
route  distribution  in  the  marketinf  area 
of  the  Ohio  Valley  ordw.  However,  the 
intent  of  this  pooling  anaogpment  is  in 
conflict  with  the  present  pooling 
requirements  of  the  Ohio  Valley  onfer 
since  it  does  not  have  a  compl^nentary 
provision  which  will  pemit  die  plant  to 
be  locked-in  under  the  Louisville  order. 
As  proposed  by  the  lock-in  proponents, 
the  Ohio  Valley  order  should  be 
amended  to  provide  for  such  a 
complementary  provisioiL 

In  opposing  the  proposed  lock-fia 
provision  at  die  hearing  and  in  post- 
hearing  brieis,  opponents  maintained 
that  no  departure  should  be  made  from 
the  long  estabhsfaed  policy  concerning 
regulation  of  a  distributing  plant  that 
qualifies  for  poolmg  under  two  or  more 
orders.  R  was  the  position  of  opponents 
that  the  record  evidence  did  not  warrant 
any  departure  from  sndt  establisfaed 
policy  regarding  the  Winchester 
operation.  Contrary  to  opponents' 
position,  the  pricing  probleais  of  Kroger 
are  severe  enough  to  warrant  overri^ng 
the  custoaary  pooling  provisions  as 
related  to  the  Krager  operation  and 
support  the  adoption  of  the  proposed 
lock-in  provision. 

NFO  contended  diat  the  proposed 
lock-in  proposH  if  adopted,  w^  widen 
the  difference  in  producer  pay  prices 
between  Ae  Loaisvffle  and  GMo  VaB^ 
orders  to  dw  extent  diat  it  w9  create' 
inequities  among  prodoeers  witfcta  the 
same  supply  area.  The  record  evidence, 
however,  does  not  support  this  claim. 
Rather,  adoptioii  of  ^  proposals  wiK 
tend  to  provide  uniformity  of  {wices  to 
producers  within  the  procarement  area 
of  the  WiiwAester  plant. 

In  its  exceptions,  NFO  renewed  its 
objectioB  to  the  adoption  of  s  special 
pooling  provision  for  a  distributing  plant 


located  in  the  LowsviHe  marketing  area. 
Most  ol  the  points  raised  in  this  regard 
were  a  reiteration  of  the  views 
expressed  by  the  cooperative  at  the 
hearing  and  in  its  post-hearing  brief. 
Since  such  were  already  considered  in 
formulating  the  tentative  decision  in  diis 
matter,  no  basis  exists  for  changing  the 
decision. 

AdditimaHy,  NFO  argued  drat  die 
Department  has  no  statutory  authority 
to  pool  a  distributing  plant  on  the  basis 
of  where  it  is  located.  In  sapport  of  this 
argument  the  co<^>erative  cited  section 
608c(ll)  of  the  Act  which  provides  the 
basis  of  determining  the  scope  or  area  of 
regulation  of  an  order.  This  section, 
however,  is  not  specifically  pertinent  to 
the  issoe  at  hand. 

Poohng  a  distributing  plant  in  die 
basis  of  phjFsical  location  is  adopted 
pursuant  to  the  authority  set  fordi  in 
section  608c(7){D)  of  the  Act.  This 
subsection  specifies  that  an  order  may 
contain  various  terms  that  are  incidental 
to,  and  not  inconsistent  with,  the  terms 
expliddy  authorized  by  the  Act  if  the 
incidental  terms  are  found  necessary  to 
effectuate  die  other  provisions  of  the 
order.  The  special  pooling  arrangement 
adopted  herein  is  consideired  essential 
for  tta  assurance  of  adequate  sappfies 
and  the  maintenance  of  orderly 
marketing.  Accerdnqly,  NFO's 
exception  on  this  matter  is  denied. 

2.  Diversion  of  Producer  hdilk  Under  the 
Louisville  Order 

Rules  eoneeming  the  diversion  of 
producer  milk  from  pool  plants  to 
nonpool  plants  AoM  h*  modiSed  to 
provide  a  procedure  lor  accounting  for 
over-diversions  to  nonpool  plants.  On 
the  basis  of  this  record,  however,  other 
diversion  proposals  wkaoid  not  be 
adopted.  Such  proposals  «Kndd(l)  relax 
the  delivery  reqairement  of  an 
individual  producer  to  establish 
diveraion  elifftiility  for  the  months  of 
March  throu^  Augnst;  sad  (2)  modtfy 
the  basis  of  deteronining  tka  quantity  of 
producer  mdk  Aaf  Bsay  be  diverted  to 
nonpool  plants  daring  the  Septembei^ 
February  period. 

Presently,  the  order  prowides  that 
during  the  monAs  of  Kfsrch  through 
August  at  least  two  days'  production 
(one  delivery  for  a  producer  on  ertry- 
other-day  pickup)  of  a  producer  must  be 
physically  received  at  a  pool  ptani  each 
month  in  order  for  the  milk  of  such 
producer  to  be  eli^bfe  for  (fiversion  to  a 
nonpool  plant  as  prodacer  rhDc.  Daring 
the  September^ebniary  period,  monthfy 
diversions  of  a  producer's  milk  to  a 
nonpool  plant  cannot  exceed  22  days' 
production  fll  every-otherday  pickups). 

NFO  proposed  that  diversion 
eligibiltty  for  a  producer  be  reduced  to 


one  day's  |m>duction  received  at  a  p>ool 
plant  and  that  diveraions  to  nonpool 
plants  during  each  of  the  months  of 
September  throu^  February  not  exceed 
60  percent  of  the  producer  miflc  received 
at  a  pool  plant.  At  the  hearing,  however, 
NFO  revised  its  diversion  limitation 
proposal  to  increase  the  60  percent 
factor  to  70  percent  and  to  permit 
diversion  limits  to  be  based  either  on  70 
percent  of  total  producer  deliveries  to 
pool  plsnts  or  on  the  number  of  days  of 
production  of  an  individual  producer 
that  is  actually  delivered  to  a  pool  plant. 
Also,  it  proposed  that  under  either 
option,  diversion  Kaiitations  should 
apply  uniformly  to  both  a  cooperative 
association  and  a  proprietary  handler. 

In  support  of  its  proposal  to  reduce 
the  delivery  requirement  for  an 
individual  producer  during  the  March- 
August  period,  a  spokesman  for  NFO 
testified  that  the  present  two-day 
delivery  requirement  has  occasionally 
caused  problems  when  one  day's 
production  of  a  large  producer  has  been 
picked  up  by  two  different  bulk  tank 
route  trucks  on  succeeding  days  without 
both  trucks  delivering  to  a  pool  plant 
According  to  the  witness,  this  method  of 
handling  can  resist  in  soBie  producer 
milk  being  depooled.  The  spokesman 
indicated  that  this  is  because  the 
diverting  handler,  having  assumed  that 
all  producers  whose  milk  was  on  each 
truck  met  the  two-day  delivery 
requirement  would  not  discover  the 
error  until  after  the  end  of  the  month, 
when  it  was  too  late  to  correct  the 
problem.  To  minimize  or  avoid  the 
problem,  the  witness  stated,  it  is 
necessary  for  the  diverting  handler  to 
have  the  milk  on  an  every-other-day 
truck  route  delivered  to  a  pool  plant  at 
least  twice  a  month  solely  to  make 
certain  that  the  two-day  delivery 
requirement  is  met  He  stated  that  this 
causes  excessive  hauding  and  handling 
because  the  additional  milk  delivered  to 
the  pool  plant  is  not  needed.  Redocing 
the  delivery  requirement  to  one  day, 
according  to  the  witness,  would 
eliminate  this  unnecessary  expense  and 
simplify  monitoring  producer  shipments. 

Also,  NFO  inoposed  that  tiie  limits  on 
the  quantity  of  autk  that  may  be 
diverted  to  nonpool  plants  during  the 
September-February  period  be  based 
either  on  a  percentage  of  a  handler's 
total  produce  milk  receipts  at  pool 
plants  or,  as  presendy  provided,  on  the 
number  of  days  of  production  of  an 
individual  producer  that  may  be 
diverted  to  a  nonpool  plant.  The  purpose 
of  the  proposal,  as  stated  by  NFCs 
witness,  is  to  provide  the  diverting 
handler  with  a  choice  in  achieving 
efficient  diversion  of  reserve  milk 
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supplies  to  nonpool  plants.  Proponent's 
spokesman  testiHed  that  basing 
diversion  limitations  only  on  the  number 
of  delivery  days  of  an  individual 
producer  causes  a  handler  unnecessary 
handling,  pimiping  and  hauling  milk 
solely  to  maintain  producer  status  for 
some  of  its  dairy  farmers.  In  NFO's 
view,  the  proposal  would  not  encourage 
the  pooling  of  greater  quantities  of 
producer  milk  under  the  order  than  is 
permitted  now.  Rather.  NFO  claimed 
that  it  would  provide  for  increased 
efficiency  in  marketing  reserve  milk. 

A  spokeman  for  DI  testified  in 
opposition  to  NFO's  proposals 
concerning  diversions  to  nonpool  plants. 
This  witness  argued  that  the  present 
diversion  provisions  are  adequate 
because  there  is  every  indication  that 
the  amount  of  milk  being  diverted  by 
handlers  in  the  market  was  well  within 
the  existing  limits.  He  stated  that 
liberalization  of  the  diversion  provisions 
would  make  less  milk  available  to  the 
fluid  market  at  a  time  when  market 
conditions  call  for  greater  shipments.  To 
this  end,  DI  offered  two  counter 
proposals  which  would  (1)  require  that 
eight  days'  production  of  a  producer  be 
received  at  a  pool  plant  during  each  of 
the  months  of  September  through 
February  and  (2)  that  the  amount  of  milk 
that  a  handler  may  divert  to  nonpool 
plants  not  exceed  a  volume  equal  to 
one-third  of  the  handler's  producer  milk 
physically  received  at  or  diverted  from 
pool  plants  during  such  months. 

At  the  hearing  and  in  post-hearing 
briefs,  both  MKfl  an  Kroger  supported 
DI's  position  regarding  diversions  to 
nonpool  plants. 

Neither  the  delivery  requirement  for 
an  individual  producer  or  the  limits  on 
diversions  to  nonpool  plants  during 
September  throu^  February  should  be 
modified  on  the  basis  of  this  record. 

The  testimony  presented  by  NFO  in 
support  of  its  proposal  to  change  to  a 
one-day  delivery  requirement,  to  a  large 
extent,  was  general  in  nature  and  lacked 
"specificity."  Its  witness,  for  example, 
did  not  provide  any  evidence  regarding 
the  problem  that  NFO  has  had  in 
meeting  the  order's  present  deHvery 
requirement.  Although  the  NFO  witness 
testified  that  the  twonday  delivery 
requirement  occasionally  caused 
qualification  problems  when  one  day's 
production  of  a  large  producer  was 
picked  up  in  the  same  bulk  tank  truck 
that  was  also  picking  up  2  days' 
production  of  other  producers,  there  was 
no  evidence  presented  which  indicated 
the  number  of  times  that  this  problem 
occurred  or  the  quantity  of  milk  of  its 
member  producers  that  was  depooled. 
The  record  evidence  does  not 
demonstrate  that  the  two-day  delivery 


requirement  is  excessive  or  that  it  is  not 
needed  to  demonstrate  that  a  producer 
is  genuinely  associated  witkthe  fluid 
mvket  Accordingly,  the  proposal  is 
denied. 

The  basic  issue  developed  on  the 
record  with  respect  to  NFO's  other 
diversion  proposal  concerns  whether  to 
provide  an  alternative  option  of  basing 
diversion  limitations  on  a  percentage  of 
a  handler's  total  producer  milk  supply 
and  what  constitutes  reasonable 
diversion  limits  in  light  of  the  market's 
present  supply-demand  conditions  so 
that  fluid  milk  plants  are  assured  of 
adequate  milk  supplies. 

The  record  evidence  indicates  that 
Class  I  utilization  for  Order  46  averaged 
59.9  percent  for  1986  and  ranged  bom  a 
low  of  50.4  percent  in  June  to  a  high  of 
72.4  percent  in  September.  For  the  first 
five  months  of  1987,  Class  I  utilization 
averaged  63.0  percent  compared  to  an 
average  of  56.0  percent  for  the  same 
period  in  1986.  This  supply-demand 
situation  indicates  that  allowing  a 
diverting  handler  to  divert  to  a  nonpool 
plant  as  much  as  70  percent  of  its  total 
producer  receipts,  as  proposed  by  NFO, 
would  not  be  appropriate. 

Also,  the  record  evidence  suggests 
that  all  handlers  on  the  market  are  able 
to  operate  within  the  diversion  limits  as 
now  contained  in  the  present  order.  For 
instance,  data  contained  in  the  record 
shows  that  for  1986  diverted  milk,  as  a 
percentage  of  producer  receipts,  ranged 
from  a  low  of  16.5  percent  for  September 
to  a  high  of  31.5  percent  in  May.  Also.^^^ 
for  the  first  five  months  of  1987, 
diversions  to  nonpool  plants  averaged 
22.1  percent  compared  to  26.2  percent 
for  1986. 

Conversely,  on  the  basis  of  this  record 
there  is  no  apparent  need  to  limit 
diversions  to  nonpool  plants  to  the 
extent  proposed  by  DI.  There  was  no 
demonstration  by  DI  that  the  current 
limit  on  the  amount  of  milk  that  may  be 
diverted  is  causing  in  any  way 
disruptive  marketing  conditions. 

In  view  of  these  considerations,  the 
diversion  limits,  as  now  provided  in  the 
order,  are  appropriate  for  this  market, 
considering  current  supply-demand 
conditions.  The  record  evidence  does 
not  provide  a  compelling  basis  for 
changing  the  present  diversion  limits. 
Accordingly,  all  proposals  to  change 
diversion  limits  are  denied. 

As  indicated  previously,  the  order 
should  be  revised  to  specify  the 
procedure  for  accoimting  for  over- 
diverted  milk.  As  proposed  by  both  NFO 
and  DI  and  as  herein  adopted,  the  order 
is  revised  to  provide  that  milk  diverted 
in  excess  of  the  diversion  limits  as 
prescribed  by  the  order  shall  not  be 
producer  milk  and  that  the  diverting 


handler  shall  designate  the  dairy 
farmers'  deliveries  that  shall  not  be 
producer  milk.  Also,  if  the  diverting 
handler  faUs  to  make  such  designation, 
none  of  the  diverted  milk  of  sudi 
handler  shall  be  producer  milk.  TIUs 
modification  is  desirable  and 
appropriate. 

Subsequent  to  the  hearing.  NFO  filed 
a  petition  to  have  the  hearing  reopened 
in  the  event  that  the  Secretary 
determines  that  DI's  counter  proposals 
that  were  offered  in  response  to  NFO's 
proposals  concerning  diversions  to 
nonpool  plants  would  be  "worthy  of 
consideration."  Since  DI's  proposals 
were  not  adopted,  the  issue  raised  in 
NFO's  petition  is  moot. 

DI  proposed  at  the  hearing  to  amend 
the  performance  standards  for  a  pool 
distributing  plant.  As  proposed,  diverted 
milk  would  be  included  along  with  milk 
physically  received  at  the  distributing 
plant  as  the  base  in  calculating  a  plant's 
Class  I  utilization  percentage.  A 
specified  minimum  Class  I  utilization 
percentage  is  used  as  one  of  the 
condition's  that  must  be  met  in 
determining  the  pooling  status  of  a 
distributing  plant  under  the  order. 

Counsel  for  NFO  objected  to  the 
proposal  on  the  basis  that  it  was  not 
included  in  the  hearing  notice  and  thus 
was  outside  the  scope  of  the  hearing. 
The  Administrative  Law  Judge  (ALJ) 
presiding  at  the  hearing  ruled  that  the 
proposal  was  not  properly  noticed  and 
thus  sustained  the  objection  of  NFO's 
■^onsel. 

DI,  in  its  brief,  renewed  the  request  to 
allow  for  testimony  to  be  taken  on  the 
proposal  since  it  was  its  position  that 
the  proposal  was  within  the  scope  of  the 
hearing.  After  a  careful  review  of  the 
matter,  it  is  concluded  that  the  ALJ's 
ruling  in  this  regard  was  proper. 
Therefore,  the  motion  to  reverse  the 
ruling  of  the  AL)  is  denied. 

3.  Pooling  Provisions  for  a  Plant 
Operated  by  a  Cooperative  Association 
and  Regulated  Under  the  Ohio  Valley 
Order 

As  noted  in  the  hearing  notice,  a 
proposal  of  NFO  would  have  reduced 
from  50  percent  to  40  percent  the 
quantity  of  members'  milk  that  must  be 
delivered  to  pool  distributing  plants  in 
order  to  qualify  a  plant  operated  by  a 
cooperative  association  as  a  pool  plant 
At  the  hearing,  NFO  did  not  present  any 
testimony  in  support  of  the  proposal  and 
in  its  brief  NFO  stated  that  it  wanted  to 
withdraw  the  proposal.  Witnesses  for 
both  MMI  and  the  Kroger  Company 
testified  in  opposition  to  the  proposal. 
Accordingly,  no  further  consideration  is 
given  to  the  proposal  in  this  proceeding.  • 


Rulings  on  Prepond  Findiofs  and 
Concfairions 

Briefs  and  proposed  findmgs  and 
condusiona  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  candosions  and 
the  evidence  in  the  record  mere 
considered  in  making  tike  findings  and 
conclusions  set  fbrdi  above.  To  the 
extent  that  the  suggested  findings  and 
conclvaioas  filed  by  interested  parties 
are  inconsittent  wkk  the  finiiiiy  and 
conclusions  set  fortii  liereia,  tibe 
requests  to  siake  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Ohio  Valley 
and  Louisvitle-Lexington-Evansville 
orders  were  first  issued  and  when  they 
were  amended.  The  previous  findings 
and  determinations  are  hereby  ratified 
and  confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  The  tentative  marketing 
agreements  and  orders,  as  hereby 
proposed  to  be  amended,  and  all  of  the 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  dcdeted  p^icy  of  the 
Act; 

(b)  The  penty  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds^  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  sufiply  and  demand 
for  milk  in  the  aforesaid  n^riieting 
areas,  and  the  niakMui  prices  specified 
in  the  tentative  SMiketiBC  agreeaents 
and  orders,  as  hereby  proposed' to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  {a<-  ''•ts.  insure  a  suffident 
quantityofpui         '  vriidesome  oiilk, 
andbeintbepu   ^  jitercst;  and 

(c)  The  ten*  ..ve  mariceting 
agreements  and  orders,  as  hereby 
proposed  to  be  amended,  will  regulate 
the  handling  of  milk  in  the  same  maimer 
as,  and  will  be  appbcabte  only  to 
persons  in  the  respective  dasses  of 
industrial  sad  nn— irtlsl  activity 
specified  in.  s  maricettng  agreement 
upon  which  a  bearing  has  been  hckL 

Rulings  on  Exceptiaas 

In  arriving  at  (he  findings  and 
conchtrions.  and  the  regulatory 
provisions  of  this  decision.,  each  of  the 
exceptions  received  was  carefuUy  and 
fully  considered  in  conjunction  with  the 
record  evidence.  To  the  extent  that  the 
findings  and  rnnfliififinf  god  the 
regulatory  provisions  of  this  dedsion 
are  at  variance  with  any  of  the 
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exceptions,  such  exceptions  are  hereby 
overruled  for  the  reasons  previously 
stated  in  this  dedsion. 

Marketing  Agreement  and  Order 

Annexed  h«eto  and  made  a  part 
hereof  are  two  doounents,  a  Marketiag 
Agreement  regulating  the  handlmg  of 
milk,  and  an  Order  amending  the  orders 
regulating  the  handling  of  milk  in  the 
Ohio  Valley  and  Lotusville-Lexington- 
Evansville  marketiag  areas,  which  have 
been  dedded  upon  as  the  detailed  and 
appropriate  means  of  effectuating  the 
foregoing  condusiona. 

It  is  hereby  ordered  that  this  entire 
decision  and  tfie  two  docoraents 
annexed  hereto  be  published  in  the 
Federal- 


Determination  of  Producer  Apptovd  and 
Representative  Period 

December  1987  is  hereby  determined 
to  be  the  representative  period  for  the 
purpose  of  ascertaining  whether  the 
issuance  of  the  orders,  as  amended  and 
as  hereby  proposed  to  be  amended, 
regulating  the  hanrfllng  of  milk  in  the 
Ohio  VaDey  and  Louiville-Lexington- 
EvansviUe  marketing  areas  are 
approved  or  favored  by  producers,  as 
defined  under  the  terms  of  the  orders  as 
amended  and  as  hereby  proposed  to  be 
amended,  who  during  such 
representative  period  were  engaged  in 
the  production  of  milk  for  sale  within 
the  aforesaid  marketing  areas. 

List  of  Subjects  is  7  CFRTSrts  1093  and 
1048 

Milk  marketing  orders,  Kfilu  Dairy 
products. 

Si^wd  at  WaahiagtoB.  DC  ok  April  20. 
1988. 

Kanoet  A.  GiUee, 

Assistant  SterstaryfarMotketing  and 
Inspection  Services, 

Order  Araeotfing  the  Orders  Regulatfaig 
the  HandMny  of  MHk  In  the  OUo  Valley 
andLeoisvflls-LaxlngtoD-Evansvifle 
Marketing  Areas 

(This  order  shall  not  become  effective 
unless  and  until  the  requirements  of 
9  900.14  of  the  rules  d  practice  and 
procedure  governing  proceedings  to 
formulate  madieting  ^ecsnents  and 
marketing  orders  have  been  met,) 

Findings  and  Determinations 

The  findings  and  detemiaations 
hereinafter  set  forth  supplement  those 
that  were  made  wben  Ute  orders  were 
first  issued  and  when  they  were 
amended.  The  previous  findings  and 
determinations  are  hereby  ratified  and 
confirmed,  except  where  they  may 
conflict  with  thcwe  set  forth  herein. 


(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed  amendments 
to  the  tentative  marketing  agreements 
and  to  the  orders  regulating  the  handling 
of  milk  in  the  Ohio  Valley  and 
Louisville-Lexington-Evans  ville 
marketing  areas.  The  hearing  was  held 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  [7  U.S.C.  601-674). 
and  the  applicable  roles  of  practice  and 
procedure  [7  CFR  Part  900). 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  foimd  that: 

(1)  The  said  orders  as  hereby 
amended,  and  all  of  the  terms  and 
conditions  thereof^  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(2]  The  parity  {Rices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  suppbes  of 
feeds,  and  other  economic  conditions 
which  affect  marlcet  supply  and  demand 
for  milk  in  the  said  marketing  areas;  and 
the  minimum  prices  specified  in  the 
orders  as  hereby  amended  are  soch 
prices  as  will  reflect  Ae  aforesaid 
factors,  insure  a  suffident  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
pubUc  interest;  and 

(3)  The  said  orders  as  hereby 
amended  regulates  the  handling  of  milk 
in  the  pame  manner,  and  are  applicable 
only  to  persons  in  the  respective  dasses 
of  industrial  or  commercial  activity 
specified  in.  a  marketing  agreement 
upon  which  a  hearing  has  been  hdd. 

Order  Relative  to  Handling 

It  is  therefore  ordered  that  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  Ohio  Valley  and 
Louisville-Lexington-Evanaville 
marketing  areas  shall  be  in  conformity 
to  and  in  compliance  with  the  terms  and 
conditions  of  the  wders.  as  amended, 
and  as  hereby  amended,  as  follows: 

The  provisions  of  the  proposed 
marketing  agreement  and  order 
amending  the  orders  contained  in  tfie 
recommended  dedsion  issued  by  the 
Administrator,  Agricultural  Marketing 
Service,  on  January  7. 1986  and 
published  in  the  Fednal  Regbter  on 
January  14, 1988  (53  FR  907).  shall  be 
and  are  the  terms  and  pnmrions  of  this 
order,  amending  the  oiders.  and  are  set 
forth  m  full  herein 

1.  The  authority  dtation  for  CFR  Parts 
1033  and  1048  continues  to  read  as 
follows: 

Authoritr.  Sees.  1-19. 4»  Stat  31,  h 
amended:  7  U.SX1 801-874. 
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PART  1033— MILK  IN  THE  OHIO 
VALLEY  MARKETING  AREA  | 

2.  Section  1033.56  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  through  the  first  comma  and  adding  a 
new  paragraph  (c]  to  read  as  follows: 


§1033.56 
onters. 


Plants  subjact  to  othar  Fadaral 


(a)  Except  as  specified  in  §  1033.31 
and  in  paragraphs  (b)  and  (cj  of  this 
section. 

***** 

(c)  A  plant  qualified  pursuant  to 
§  1033.12(a]  which  also  meets  the 
requirements  of  a  fully  regulated  plant 
pursuant  to  the  provisions  of  another 
Federal  order  on  the  basis  of 
distribution  in  such  other  marketing  area 
and  from  which  the  Secretary 
determines  route  disposition,  except 
filled  milk,  during  the  month  in  this 
marketing  area  is  greater  than  route 
disposition  in  such  other  marketing  area 
but  which  plant  is,  nevertheless,  fully 
regulated  under  such  other  Federal 
order. 

PART  1046— MILK  IN  THE 
LOUISVILLE-LEXINGTON- 
EVANSVILLE  MARKETING  AREA 

3.  Section  1046.7  is  amended  by 
revising  paragraph  (e]  to  read  as 
follows: 

S  1046.7    Poolptant 

***** 

(e)  The  term  "pool  plant"  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  plant; 
•     (2)  Unless  determined  otherwise  by 
the  Secretary,  a  milk  plant  during  any 
month  in  which  the  milk  at  such  plant 
would  be  subject  to  the  pricing  and 
pooling  provisions  of  another  order 
issued  pursuant  to  the  Act.  except: 

(i)  A  plant  that  qualifies  as  a  pool  ' 
plant  pursuant  to  paragraph  (a),  (b),  (c), 
or  (d)  of  this  section  and  a  greater 
voltmie  of  fluid  milk  products,  except 
filled  milk,  is  disposed  of  from  such  j 
plant  in  the  Louisville-Lexington- 
Evansville  marketing  area  to  other  pool 
plants  and  to  retail  or  wholesale  outlets 
in  the  marketing  area  are  regulated 
pursuant  to  such  other  order  during  the 
current  month;  and 

(ii)  A  plant  that  qualifies  as  a  pool 
plant  pursuant  to  paragraph  (a)  of  this 
section  and  which  also  meets  the 
pooling  requirements  of  another  Federal 
order  on  the  basis  of  route  disposition  if 
the  plant  is  located  in  the  Louisville- 
Lexington-Evansville  marketing  area 
and  this  order's  Class  I  price  applicable 
at  the  plant  is  not  less  than  the  Class  I 
price  that  would  be  applicable  at  the 
plant  if  regulated  under  the  order  for  the 


Federal  order  marketing  area  in  which 
the  plant  has  the  greatest  route 
disposition;  and 

(3)  A  plant  that  qualifies  as  a  pool 
plant  pursuant  to  paragraph  (a)  of  this 
section  and  which  also  meets  the 
requirements  of  a  fully  regulated  plant 
pursuant  to  the  provisions  of  another 
Federal  order  on  the  basis  of 
distribution  in  such  other  marketing  area 
and  from  which  the  Secretary 
determines  route  disposition,  except 
filled  milk,  during  the  month  in  this 
marketing  area  is  greater  than  route 
disposition  in  such  other  marketing  area 
but  which  plant  is,  nevertheless,  fully 
regulated  under  such  other  Federal 
order. 

4.  Section  1046.13  is  amended  byv. 
sending  by  adding  a  new  paragraph 
(c)(4)  to  read  as  follows: 

§1046.13    Producar  milk. 


(c)  •  *  • 

(4)  Any  milk  diverted  in  excess  of  the 
limits  prescribed  in  paragraph  (c)(3)  of 
this  section  shall  not  be  producer  milk. 
The  diverting  handler  shall  designate 
the  farmer  deliveries  that  shall  not  be 
producer  milk.  If  the  handler  fails  to 
make  such  designation,  no  milk  diverted 
by  such  handler  pursuant  to  this 
paragraph  shall  be  producer  milk. 
***** 

Marketing  Agreement  Regulating  the 
Handling  of  Nfilk  hi  the  Ohio  VaUey  and 
Loui8viIIe-Lexingtoa>Evansville 
Marketing  Areas 

The  parties  hereto,  in  order  to 
effectuate  the  declared  policy  of  the  Act, 
and  in  accordetnce  with  the  rules  of 
practice  and  procedure  elective 
thereunder  (7  CFR  Part  900),  desire  to 
enter  into  this  marketing  agreement  and 
do  hereby  agree  that  the  provisions 
referred  to  in  paragraph  I  hereof  as 
augmented  by  the  provisions  specified 
in  paragraph  II  hereof,  shall  be  and  are 
the  provisions  of  this  marketing 
agreement  as  if  set  out  in  full  herein. 

I.  The  findings  and  determinations, 
order  relative  to  handling,  and  the 

provisions  of  §§ '  to )'.  all 

inclusive,  of  the  order  regtdating  the 

handling  of  milk  in  the  ( 

marketing  area  (7  CFR  Part  •)  which  is 
annexed  hereto;  and 

n.  The  following  provisions: 

§ — '  Record  of  milk  handled  and 
authorization  to  correct  typographical 
errors. 


(a)  Record  of  milk  handled.  The 
undersigned  certifies  that  he  handled 
during  the  month  of  December  1987, 
hundredweight  of  milk  covered  by  this 
marketing  agreement. 

(b)  Authorization  to  correct 
typographical  errors.  The  undersigned 
hereby  authorizes  the  Director,  or  Acting 
Director,  Dairy  Division,  Agricultural 
Marketing  Service,  to  correct  any 
typographical  errors  which  may  have 
been  made  in  this  marketing  agreement. 

§ *  Effective  date.  This  marketing 

agreement  shall  become  effective  upon 
the  execution  of  a  counterpart  hereof  by 
the  Secretary  in  accordance  with 
{  900.14(a)  of  the  aforesaid  rules  of 
practice  and  procedure. 

In  Witness  Whereof,  The  contracting 
handlers,  acting  under  the  provisions  of 
the  Act,  for  the  purposes  and  subject  to 
the  limitations  herein  contained  and  not 
otherwise,  have  hereimto  set  their 
respective  hands  and  seals. 
[FR  Doc.  88-9150  Filed  4-25-88:  &45  am] 
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7  CFR  Part  1944 

FamMTS  Home  Administration 

Section  502  Rural  Housing  Loan 
Policies,  Procedures  and 
AuttKKizations;  Interest  Crsdit 
Continuation 

aqcncy:  Farmers  Home  Administration. 
USDA. 


ACTION:  Proposed  rule. 


'  First  and  last  sections  of  the  respective  orders. 

*  Appropriate  part  number. 

*  Next  consecutive  section  number. 


summary:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
Section  502  Rural  Housing  loan 
regulations.  This  action  is  taken  to 
implement  a  provision  of  law.  The 
intended  effect  is  to  remove  program 
restrictions  on  the  provision  of  interest 
credit  assistance. 

DATES:  Comments  must  be  received  by 
lune  27. 198& 

AODRCSSES:  Send  comments  in 
duplicate  to  the  Office  of  the  Chief. 
Directives  and  Forms  Management 
Branch.  Farmers  Home  Administration. 
U.S.  Department  of  Agriculture,  Room 
6348-S,  14th  and  Independence  Avenue 
SW.,  Washington.  DC  20250.  All  written 
comments  will  be  available  for  public 
hispection  during  normal  working  hours 
at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joyce  M.  Halasz,  Loan  Specialist  Single 
Family  Housing  Processing  Division, 
Farmers  Home  Administration,  U.S. 
Department  of  Agriculture,  Room  5338- 
S,  14th  and  Independence  Avenue  SW.. 


Washington.  DC  20250,  Telephone:  (202) 
382-1474. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  in  Departmental 
Regulation  1512-1  which  implements 
Executive  Order  12291  and  has  been 
classified  as  "nonmajor."  This  action 
will  result  in  an  annual  effect  on  the 
economy  of  less  than  $100  million  and 
will  neither  result  in  a  major  increase  in 
cost  or  prices,  nor  adversely  affect 
competition,  employment,  or  the  ability 
of  United  States  based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  There  is 
no  impact  on  budget  levels,  and  funding 
allocations  will  not  be  affected  because 
of  this  action. 

Discussion 

•Section  1944.34  of  7  CFR  Part  1944 
establishes  the  procedures  for  granting 
interest  credit  subsidy  on  section  502 
(single  family)  rural  housing  loans.  A 
borrower  whose  household  income 
exceeds  the  published  moderate  limit 
loses  the  subsidy,  regardless  of  the 
impact  on  the  family  budget.  The  abrupt 
cancellation  of  interest  credit  often 
results  in  a  large  increase  in  the  monthly 
payment,  severely  curtailing  loan 
repayment  ability  and  placing  the 
borrower  in  danger  of  losing  the  home. 

Section  309  of  the  Housing  and 
Commimity  Development  Act  of  1987 
provides  that,  "with  respect  to  a  loan 
under  section  502  [of  the  Housing  Act  of 
1949],  the  Secretary  may  not  reduce, 
cancel,  or  refuse  to  renew  the  assistance 
due  to  an  increase  in  the  adjusted 
income'of  the  borrower  if  the  reduction, 
cancellation,  or  nonrenewal  will  cause 
the  borrower  to  be  imable  to  reasonably 
afford  the  resulting  payments  required 
under  the  loan." 

FmtiA  has  considered  means  of 
ascertaining  whether  the  borrower  could 
reasonably  afford  the  monthly 
payments.  This  could  be  based  on  the 
completion  of  a  family  budget  requiring 
a  significant  amoimt  of  time  and  effort 
on  the  parts  of  both  borrower  and  field 
personnel,  and,  due  to  its  subjectivity, 
would  likely  result  in  numerous  appeals 
if  used  as  a  basis  for  adverse  decisions. 
A  debt-to-income  ratio  could  be  used; 
however,  this  would  not  allow  for 
variations  in  spending  habits  among 
different  families.  Neither  system  could 
take  into  consideration  the  disparity 
between  families  with  different  size 
debt  loads,  and  might  even  be  more 
favorable  to  the  family  with  a  pattern  of 
excessive  spending.  Tlie  Agency 
considered  changing  the  formula, 
establishing  a  lesser  amount  of  interest 
credit  for  above-moderate-income 


borrowers.  This  would  require 
developing  a  new  formula,  revising  a 
form,  and  changing  or  adding  new 
accounting  system  design  requirements. 
The  time  required  to  correctly 
implement  these  changes  would  result  in 
excessive  delay  in  providing  the 
available  benefits  to  FmHA  borrowers. 
We  are  proposing  to  continue  the 
assistance  to  any  borrower  whose 
income  exceeds  the  moderate  limit, 
using  the  formula  itself  as  the  test  of 
affordability.  until  the  interest  credit  to 
which  a  borrower  is  entitled  is  less  than 
$5.00  per  month  or  less  than  $60.00  per 
year.  This  alternative  would  meet  the 
intent  of  the  law,  with  minimal  impact 
on  borrowers,  field  personnel  and 
Agency  logistics.  It  also  provides  a 
reasonable,  supportable  basis  for 
Agency  decisions. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.410.  For  the  reasons  set  forth  in 
the  Final  Rule  related  Notice  to  7  CFR 
Part  3015,  Subpart  V.  48  FR  29115,  June 
24, 1983,  it  is  excluded  from  the  scope  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

This  dociunent  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G,  Environmental  Program. 
FmHA  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  hiunan  environment  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

The  Regulatory  Flexibility  Act  Pub.  L. 
96-354,  requires  the  Agency  to  examine 
the  impact  of  a  proposed  rule  on  small 
entities.  Vance  L  Clark,  Administrator 
of  the  Farmers  Home  Administration 
has  determined  that  this  proposed 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it  deals 
with  the  extension  of  subsidy  assistance 
only  to  individual  Farmers  Home 
Administration  single  family  housing 
borrowers. 

Ust  of  SubjecU  in  7  CFR  Part  1944 

Home  improvement  Loan  programs — 
Housing  and  community  development 
Low  and  moderate-income  housing — 
Rental,  Mobile  homes.  Mortgages,  Rural 
housing,  Subsidies. 

Therefore,  Chapter  XVIII,  Title  7, 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1944— HOUSING 

1.  The  authority  citation  for  Part  1944 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  1480;  7  CFR  2.23;  7  CFR 
2.70. 

Subpart  A— Section  502  Rural  Housing 
Loan  Policies,  Procedures  and 
Auttiorizations 

2.  Section  1944.34(g)(2)(i](C)  is 
amended  by  removing  the  last  sentence. 

3.  In  9  1944.34  paragraphs  (i)(l)(ii), 
(i)(3)(i]  and  (1)  are  revised  to  read  as 
follows: 

§1944.34    Intarast  cradlL 

*        *        •        •        • 
(ij  *  *  * 

(1)  *  *  * 

(ii)  Interest  credit  will  not  be  renewed 
if  the  amount  of  interest  credit  for  which 
the  borrower  qualifies  is  less  than  $5.00 
monthly  or  $60.00  annually. 
***** 

(3)  *  *  •  . 

(i)  Increased  adjusted  income.  If  the 
County  Supervisor  determines  that  the 
borrower's  adjusted  income  has 
increased  to  the  level  where  the  interest 
credit  is  less  than  $5.00  monthly  or 
$60.00  aimually,  the  interest  credit  will 
be  cancelled  effective  the  date  the 
Coimty  Supervisor  becomes  aware  of 
the  situation.  The  borrower  will  be 
notified  in  accordance  with  paragraph 
(1)  of  this  section. 
***** 

(1)  Applicant  or  borrower  notice  of 
right  to  appeal.  All  applicants  or 
borrowers  who  request  and  are  denied 
interest  credit  or  whose  interest  credits 
are  reduced,  cancelled,  or  not  renewed, 
will  be  notified  of  their  appeal  rights  as 
required  by  §  1900.56  of  Subpart  B  of 
Part  1900  of  this  chapter. 

Dated:  April  1, 1988. 

Neol  Sox  Johnson, 

Acting  Administrator,  Fanners  Howe 
Administration. 

[FR  Doc.  88-9153  Filed  4-25-88:  8:45  am] 
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NIK^LEAR  REGULATORY 
COMMISSION 

10  CFR  Part  2 

HIgh-Level  Waste  Ucensing  Support 
System  Advisory  Committee 
(Negotiated  Rulemaking);  Seventtt 
Meeting 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  seventh  meeting. 

summary:  The  Nuclear  Regulatory 
Commission  will  hold  the  seventh 
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meeting  of  the  High-Level  Waste 
Licensing  Support  System  Advisory 
Committee  on  May  18-19, 1988.  The 
Committee,  established  under  authority 
of  the  Federal  Advisory  Committee  Act 
(FACA),  is  tasked  with  developing 
reconunendations  for  revision  of  the 
Commission's  Rules  of  Practice  in  10 
CFR  Part  2  related  to  the  adjudicatory 
proceeding  for  the  issuance  of  a  license 
for  a  geologic  repository  for  the  disposal 
of  high-level  waste  (HLW).  The 
Committee  is  attempting  to  negotiate  a 
consensus  on  proposed  revision  related 
to  the  submission  and  management  of 
records  and  documents  for  the  HLW 
licensing  proceeding. 
DATE  The  seventh  meeting  of  the  HLW 
Licensing  Support  System  Advisory 
Committee  will  be  held  May  18-19. 1988. 
addresses:  The  location  of  the  May  18- 
19, 1988  meeting  of  the  HLW  Licensing 
Support  System  Advisory  Committee  is 
the  Conservation  Foundation,  1250 
Twenty-Fourth  SL,  NW.,  Washington, 
DC  20037. 

FOR  niRTHER  INFORMATION  CONTACT 

Donnie  H.  Grimsley,  Director,  Division 
of  Rules  and  Records,  Office  of 
Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone:  301^92-7211. 
SUPPLEMENTARY  INFORMATION:  The 

seventh  meeting  of  the  HLW  Licensing 
Support  System  Advisory  Committee 
("negotiating  conunittee")  is  scheduled 
to  include  continued  discussion  of 
substantive  issues  related  to  a  high-level 
waste  licensing  support  system  and 
draft  language  for  a  possible  proposed 
rule. 

The  following  are  the  remaining 
meetings  of  the  negotiating!  committee 
that  are  scheduled  as  of  tht  date  of  this 
notice:  June  29-30, 1988— Rtno,  Nevada. 

Dated  at  Bethetda.  Maryland  this  2lBt  day 
of  April  1988. 
For  the  Nuclear  Regulatory  CommisBioa 
David  L  Meyer 

Chief,  Rules  and  Procedures  Branch,  Division 
of  Rules  and  Records.  Office  of 
Administration  and  Resources  Management. 
|FR  Doc  88-9118  Filed  4-25-88;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  220 

[Docket  No.  R-0633]  , 

Regulation  T;  Credit  l>y  Brokers  and 
Dealers;  Foreign  Sovereign  Detrt 
Securities 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 


ACTION:  Proposed  rule. 


summary:  The  Board  is  proposing  for 
public  comment  an  amendment  to 
Regulation  T  that  will  permit  broker- 
dealers  to  extend  good  faith  loan  value 
on  long-term  debt  securities  issued  or 
guaranteed  by  a  foreign  sovereign,  its 
provinces  or  states,  or  a  supranational 
entity  if  there  is  available  an  explicit  or 
implicit  rating  in  one  of  the  two  highest 
rating  categories  by  a  nationally 
recognized  statistical  rating 
organization. 

DATE:  Comments  should  be  received  on 
or  before  May  27, 1988. 
ADDRESS:  Comments,  which  should  refer 
to  Docket  No.  R-0633,  may  be  mailed  to 
Mr.  William  W.  Wiles,  Secretary,  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20551.  or 
delivered  at  the  C  Street  Entrance 
between  8:45  a.nL  and  5:15  p.m. 
weekdays  to  Room  B-2223.  Comments 
may  be  inspected  in  Room  B-1122 
between  8:45  a.m.  and  5:15  p.m. 
weekdays. 
FOR  FURTHER  INFORMATtON  CONTACT: 

Laura  Homer,  Securities  Credit  Officer, 
or  Scott  Holz,  Attorney,  Division  of 
Banking  Supervision  and  Regulation, 
(202)  452-2781.  For  the  hearing  impaired 
only.  Telecommunications  Service  for 
the  Deaf,  Eamestine  Hill  or  Dorothea 
Thompson,  (202)  452-3544. 
SUPPLEMENTARY  INFORMATION:  The 
Board  has  received  requests  from  two     ~ 
major  broker-dealers  to  expand  the 
definition  of  "OTC  margin  bond"  in 
Regulation  T  to  include  long-term 
nonconvertible  debt  securities  issued  or 
guaranteed  by  foreign  sovereigns,  their 
provinces  or  states,  or  supranational 
entities.  While  these  securities  are 
currently  eligible  for  "good  faith  loan 
value"  at  banks,  foreign  broker-dealers, 
and  other  lenders,  U.S.  broker-dealers 
are  unable  to  extend  any  credit  on  these 
instnmients  unless  they  are  registered 
with  the  Securities  and  Exchange 
Commission  or  the  customer  pledges 
that  the  borrowed  funds  will  not  be  used 
to  purchase  or  carry  securities. 

The  provisions  of  the  definition  of 
"OTC  margin  bond"  that  currently 
preclude  marginability  for  most  foreign 
sovereign  debt  securities  are  the 
requirements  that  the  securities  have 
been  issued  in  an  offering  registered 
under  the  Securities  Act  of  1933  and  that 
the  issuer  file  reports  under  the 
Securities  Exchange  Act  of  1934.  Last 
year  the  Board  amended  the  definition 
of  OTC  margin  bond  to  include  any 
"mortgage  related  security"  as  defined 
in  the  Secondary  Mortgage  Maricet 
Enhancement  Act  of  1984.  The 


amendment  had  the  effect  of  making 
privately  placed  mortgage  related 
securities  eligible  for  good  faith  loan 
value  at  broker-dealers.  This  was  the 
first  time  nonexempt  securities  not 
registered  with  the  SEC  were  allowed  as 
collateral  for  securities-related  loans  at 
broker-dealers.  Congress'  definition  of 
mortgage  related  security  includes  a 
requirement  that  the  security  be  rated  in 
one  of  the  two  highest  rating  categories 
by  a  nationally  recognized  statistical 
rating  organization.  The  current 
proposal  contemplates  marginability 
only  where  a  similarly  high  explicit  or 
implicit  rating  is  available. 

A  discussion  of  the  terms  used  in  the 
proposed  amendment  follows: 

Implicit  ratings.  Issues,  not  issuers, 
are  rated.  Part  of  the  review  of  a  private 
issue  involves  the  evaluation  of  the 
country's  creditworthiness,  with  the 
sovereign's  evaluation  providing  a 
ceiling  for  any  issuer  resident  in  that 
country.  Therefore,  if  any  private  issuer 
in  a  country  is  rated  in  the  highest  rating 
category,  the  sovereign  must  also  be 
rated  in  the  highest  rating  category.  This 
is  known  as  an  "implicit"  rating  of  the 
sovereign. 

Supranational  entities. 
"Supranational  entity"  is  generally 
understood  to  meaa.an  institution 
organized  for  a  specific  purpose  by  two 
or  more  sovereign  governments.  The 
long-term  debt  securities  of  some 
supranational  entities,  such  as  the 
International  Bank  for  Reconstruction 
and  Development  (the  World  Bank),  the 
Inter-American  Development  Bank, 
African  Development  Bank,  and  Asian 
Development  Bank  are  exempted  * 
securities  for  purposes  of  the  Securities 
Exchange  Act  of  1934  and  therefore 
already  marginable  on  a  good  faith 
basis.  Other  supranationals  would  be 
treated  the«ame  as  foreign  sovereigns 
under  this  proposal.  The  Board  has 
previously  published  a  list  of  exempt 
foreign,  international  and  supranational 
entitles  in  connection  with  time  deposits 
under  Regulation  D  (see  12  CFR  204.125; 
FRRS  2-280).  Supranationals  named  in 
this  list,  as  well  as  other  supranational 
entities  including  the  Nordic  Investment 
Bank  and  Eurofima,  will  be  covered  by 
the  proposed  amendment.  Guidance 
from  the  Board  or  its  staff  should  be 
sought  as  to  the  eligibiUty  of  other 
supranational  entities. 

Nationally  recognized  statistical 
rating  organizations.  At  the  present 
time,  the  SEC  considers  the  following 
organizations  to  be  "nationally 
recognized  statistical  rating 
organizations":  Duff  and  nielps,  Ino; 
Fitch  Investors  Services,  Inc.;  Moody's 
Investors  Services,  Inc;  McCarthy, 


Crisantl  &  Maffei;  and  Standard  &  Poor's 
Corporation  (see  Securitles'Exchange 
Act  Release  No.  34-2448  (May  5, 1987)  at 
n.  2).  These  five  organizations,  however, 
are  not  all  involved  in  rating  foreign 
issues. 

Long-term  debt.  "Long-term  debt"  is 
understood  to  mean  having  an  original 
maturity  date  more  than  365  days  from 
the  date  of  issuance. 

Regulatory  Flexibility  Act 

The  Board  believes  there  will  be  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities  if 
this  proposal  is  adopted.  Comments  are 
Invited  on  this  statement. 

Paperworic  Reduction  Act 

No  additional  reporting  requirements 
or  modification  to  existing  reporting 
requirements  are  proposed. 

List  of  Subjects  in  12  CFR  Part  220 

Banks,  Banking,  Brokers,  Credit, 
Federal  Reserve  System,  Margin,  Margin 
requirements.  Investments,  Reporting 
and  recordkeeping  requirements. 
Securities. 

For  the  reasons  set  out  in  this  Notice, 
and  pursuant  to  the  Board's  authority 
under  sections  3,  7,  8, 17,  and  23  of  the 
Securities  Exchange  Act  of  1934,  as 
amended.  (15  U.S.C.  78c  78g,  78h,  78q 
and  78w),  the  Board  proposes  to  amend 
12  CFR  Part  220  as  follows: 

PART  220-{AMENDED] 

1.  The  authority  citation  for  Part  220 
continues  to  read  as  follows: 

Authority:  15  U.S.C  78c  78g,  78h,  78q,  and 
78w. 

2.  A  new  paragraph  (r)(4)  is  proposed 
to  be  added  to  §  220.2  as  follows: 

S  220.2    Definitions. 


(r)  "OTC  margin  bond"  means:  *  *  * 
■  (4)  A  debt  security  issued  or 
guaranteed  as  a  general  obligation  by 
the  government  of  a  foreign  country,  its 
provinces  or  states,  or  a  supranational 
entity,  if  at  the  time  of  the  extension  of 
credit  one  of  the  following  is  rated  in 
one  of  the  two  highest  rating  categories 
by  a  nationally  recognized  statistical 
rating  organization: 

(i)  the  issue, 

(li)  the  issuer  or  guarantor  (implicitly), 
or 

(iii)  othnr  outstanding  unsecured  long- 
term  debt  securities  issued  or 
guaranteed  by  the  government  or  entity. 


Board  of  Governors  of  the  Federal 
Reserve  System.  April  20, 1988. 
Willlam  W.  Wiles, 
Secretary  of  the  Board. 
[PR  Doc  88-9066  Filed  4-25-88:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdmlQlstration 

14  CFR  Part  39 

[Docket  No.  87-ANE-13] 

Airworthiness  Directives;  Hamilton 
Standard  14SF-5  and  14SF-7 
Propellers 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD)  which  requires 
inspections  for  cracks,  and  replacement 
when  needed,  of  the  plastic  "Rynite" 
blade  retaining  rings  on  Hamilton 
Standard  14SF-5  and  14SF-7  propellers. 
This  proposed  AD  retains  the 
inspections  of  AD  87-10-05,  Amendment 
39-5609  (52  FR  17551;  May  11, 1987), 
until  required  replacement  of  the  plastic 
"Rynite"  rings  with  metal  aluminum 
rings  is  accomplished.  This  amendment 
will  eliminate  the  need  for  repetitive 
inspections  of  the  plastic  rings. 

date:  Comments  must  be  received  on  or 
before  June  15, 1988. 
ADIMIESSES:  Comments  on  the  proposed 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  Number  87- 
ANE-13, 12  New  England  Executive 
Park,  Burlington,  Massachusetts  01803, 
or  delivered  in  duplicate  to  Room  311  at 
the  above  address. 

Comments  delivered  must  be  marked: 
"Docket  Number  87-ANE-13". 

Comments  may  be  inspected  at  the 
New  England  Region,  Office  of  the 
Regional  Counsel,  Room  311,  between 
the  hours  of  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  federal 
holidays. 

The  applicable  service  bulletins  may 
be  obtained  from  Hamilton  Standard, 
Division  of  United  Technologies 
Corporation,  Windsor  Locks, 
Connecticut  06096. 

A  copy  of  the  service  bulletins  is 
contained  in  Rules  Docket  Number  87- 
ANE-13.  in  the  Office  of  the  Regional 
Counsel,  Federal  Aviation 
Administration,  New  England  Region,  12 


New  England  Executive  Park, 
Burlington,  Massachusetts  01803. 

FOR  FURTHER  INFORMATION  CONTACT 

Francis  X.  Walsh,  Systems  and 
Propulsion  Branch,  ANE-153,  Boston 
Aircraft  Certification  Office,  Federal 
Aviation  Administration,  New  England 
Region,  12  New  England  Executive  Park, 
Burlington,  Massachusetts  01803; 
telephone  (617)  273-7066. 

SUPPI.EMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Director  before  taking 
action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
changed  in  light  of  comments  received. 

Conmients  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket,  at  the  address  given 
above,  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA-public  contract,  concerned  with  the 
substance  of  the  proposed  AD,  will  be 
filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  87-ANE-13".  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter. 

This  notice  proposes  to  supersede  AD 
87-10-05,  Amendment  39-5809  (52  FR 
17551;  May  11, 1987),  which  requires  an 
initial  and  repetitive  visual  inspections 
for  cracks,  and  replacement  when 
needed,  of  the  plastic  "Rynite"  blade 
retaining  rings  on  Hamilton  Standard 
14SF-5  and  14SF-7  propellers. 

The  FAA  has  determined  that 
replacement  of  the  plastic  "Rynite" 
blade  retaining  rings  with  metal 
aluminimi  retaining  rings  would 
eliminate  the  need  for  repetitive  visual 
inspections  of  the  plastic  "Rynite"  rings 
for  cracks.  Consequently,  the  FAA 
proposes  to  supersede  AD  87-01-05  to 
require  replacement  of  the  plastic 
"Rynite"  blade  retaining  rings. 
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Conclusion 

The  FAA  has  determined  that  this 
proposed  regrilation  involves 
approximately  80  propellers  with 
negligible  cost  to  operatcMV.  Therefore.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "signiHcant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  6, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  by  contacting 
the  person  identified  under  the  caption 

"FOR  FURTHER  INFORMATION  CONTACT". 

List  of  Subjects  in  14  CFR  Part  39 

Propellers,  Air  transportation. 
Aircraft,  Aviation  safety.  Incorporation 
by  reference. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Pari  39  of  the  Federal  Aviation 
Regulations  (FAR)  as  follows: 

PART  39— {AMENDED]  I 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows:  I 

Antbority:  49  U.S.C.  1354(a],  1421.  and  1423; 
48  U.S.C  10e(g)  (Revised  Pub.  L  07-449, 
lanuaiy  12. 1983];  and  14  CFR  11.85. 

2.  By  adding  to  S  39.13  the  following 
new  airworthiness  directive  (AD)  which 
would  supersede  AD  87-10-05, 
Amendment  39-5609  (52  FR  17551;  M^y 
11, 1967).  as  follows: 

{39.13    [amended] 

Handhoa  Standard:  Applies  to  Hamilton 
Standard  Model  14SF-5  and  14SF-7 
propellers  equipped  with  plastic  llynite" 
retaining  rings,  P/N  785540-1.  installed 
on.  but  not  limited  to,  DeHavllland  Dash 
8  and  Aerospatiale/ Aeritalia  ATR-42 
aircraft 
Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  loss  of  the  plastic  "Rynite" 
blade  retaining  rings,  P/N  785540-1,  and 
severe  d^mage  to  die  blade  retention  system 
with  resultant  propeller  unbalance, 
accomplish  the  following: 

(a)  Within  the  next  SO  hours  time  in  service 
after  May  21, 1987,  and  thereafter  at  intervals 
not  to  exceed  200  hours  time  in  service,  until 
accomplishment  of  paragraph  (c),  inspect  the 
plastic  "Rynite"  blade  retafaiing  rings,  P/N 
785540-1.  on  all  four  blades  in  accordance 
with  Hamilt(»  Standard  Alett  Service 
Bulletin  (ASB)  14SF-81-A21.  Revision  2. 
dated  March  27, 1967. 


(b)  If  any  evidence  of  cracks  is  discovered 
as  a  result  of  an  inspection  required  by 
paragraph  (a),  prior  to  further  flight  remove 
from  service  t>oth  halves  of  blade  retaining 
rings  and  install  new  or  servicable  retaining 
ring  hehres  in  accordance  with  Hamilton 
Standard  ASB  14SF-ei-A21.  Revision  2. 
dated  March  27. 1987. 

(c)  Replace,  not  later  than  July  31. 1969,  the 
plastic  "Rynite"  blade  retaining  rings,  P/N 
785540-1,  with  metal  aluminum  blade 
retaining  rings,  P/N  794351-1,  on  all  four 
blades  in  accordance  with  Hamilton 
Standard  Service  Bulletin  14SF-61-17, 
Revision  1,  dated  October  1, 1987. 

(d)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(e)  Upon  request  an  equivalent  means  of 
compliance  with  the  requirements  of  this  AD 
may  be  approved  by  the  Manager.  Boston 
Aircraft  Certification  Office,  Federal  Aviation 
Administration,  New  England  Region.  12  New 
England  Executive  Park,  Burlington. 
Massachusetts  01803. 

(f)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
maintenance  inspector,  the  Manager,  Boston 
Aircraft  Certification  Office,  may  adjust  the 
compUance  time  specified  in  this  AD. 

The  FAA  will  request  the  approval  of 
the  Federal  Registn  to  incorporate  by 
reference  the  mantifacturer's  service 
documents  identified  and  described  in 
this  document 

This  proposed  AD  will  supersede  AD 
87-10-05,  Amendment  39-5609,  (52  FR 
17551;  May  11, 1987). 

Issued  in  Burlington.  Ik4assachusetts,  on 
April  15, 1988. 
Lawrence  C.  Sullivan, 
Acting  Director.  New  England  Region. 
[FR  Doc.  88-S044  Filed  4-25-88;  8:45am] 
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14  CFR  Part  39 
[Dodcet  Na  St-ANE-IO] 

Airworthiness  DirsctiveM  Textron 
Lycoming  O-320-A  seiiM,  -B  series, 
-C  seriee,  -O  eerles,  -E  series;  0-320- 
H2AD;  IO-320-B1A,  -B1C,  -BID,  -B2A, 
-01A,  -E2A;  LIO-320-B1A:  A10-320- 
A1B,  -BIB;  AEIO-320-  E1B,  E2B;  O- 
340-A1A,  -A1B,  -A2A;  0-360-A  series, 
-B  ssriee, -C  series, -O  ssriee;  O-360- 
F1A6:  AEIO-360-B1Q6,  -HIA;  HO-360- 
A1A.  -B1A,  BIB;  HIO-380-B1A:  0-380- 
E1A6D;  LO-380-E1A6D;  LO-360- 
A1Q60;  IO-360-B  eerles;  IO-360-E1A: 
O-540-A  seriee;  -B  eerles,  -E  ssriee, 
-F  eeries, -G  ssriss, -H  ssriss, -J 
ssriss;  O-540-W1ASO;  AEIO-540- 
D4A5, -04B5;  10-540-C  seriee, -O 
series,  -N  seriee,  -T  seriee;  end  1^^ 
540-W1A5O  Model  Reciprocating 
Engines 

AOCNCV:  Federal  Aviation 
Admiaistrstton  (FAA).  DOT. 


action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  Hub  notice  proposes  to  adopt 
an  airworthiness  directive  (AD) 
applicable  to  all  Textron  Lycoming 
reciprocating  model  engines  of  the 
parallel  valve  cylinder  head  design 
which  incorporate  Textron  Lycoming 
(hereinafter  called  "Lycoming")  Part 
Number  (P/N)  75068  or  P/N  74541 
exhaust  vcdves  and/or  their  FAA  Parts 
Manuf actitfer  Approval  (PMA) 
replacements,  lliis  proposed  AD  wotild 
require  repetitive  inspections  of  the 
exhaust  valve  to  exhaust  guide 
clearance  and  the  exhaust  valve 
condition  with  repair  and/or 
replacement  as  necessary.  This 
proposed  AD  will  also  require 
replacement  of  the  P/N  75068  and  P/N 
74541  exhaust  valves  prior  to 
acciunidating  2,000  hours  time  in  service 
since  new,  with  a  new  or  serviceable 
exhaust  valve. 

The  proposal  is  prompted  by 
increasing  nmnbers  of  exhaust  valve 
failures  and  at  least  68  incidents  of 
unscheduled  landings.  This  increase  in 
service  difficulties  is  partially  attributed 
to  the  extensive  use  of  higher-leaded 
aviation  gasoline  especially  in  the  lower 
compression  ratio  engines  which 
previously  used  80/87  octane  aviation 
fuel.  The  proposed  AD  is  needed  to 
prevent  loss  of  engine  power  due  to 
exhaust  valve  failure  which  could  result 
in  an  emergency  landing  with  resultant 
aircraft  damage  and  personal  injury. 
date:  Comments  must  be  received  on  or 
before  June  15, 198& 
AOORCSSES:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to:  Office  of 
the  Regional  Counsel,  Attn:  Rules 
Docket  No.  8&-ANE-10,  Federal 
Aviation  Admiidstration,  New  England 
Region,  12  New  England  Executive  Park. 
Burlington,  Massachusetts  01803;  or 
delivered  in  duplicate  to  Room  311  at 
the  above  address. 

Comments  delivered  must  be  mariced: 
"Docket  No.  88-ANE-lO". 

Comments  may  be  uispected  at  the 
New  England  Region,  Office  of  the 
Regional  Counsel,  Room  311,  between 
the  hoiuv  of  6.O0  a  jn.  and  4:30  p.m^ 
Monday  through  Friday,  except  federal 
holidays. 

The  applicable  Textron  Lyconung 
Service  Bulletin  (SB)  No.  38aA.  dated 
April  14, 1978,  and  SB  No.  404,  dated 
September  17. 1976.  may  be  obtahied 
from  Textron  Lycoming.  Williamsport 
Plant  652  Oliver  Street.  Willianuport, 
Pennsylvania  17701.       / 

A  copy  of  the  ServiciBulletins  is 
contained  in  Rules  Dockei^o.  88-ANE- 
10,  at  the  Federal  Aviation    - 


Administration,  New  England  Region. 
Office  of  the  Regional  Coimsei,  12  New 
England  Executive  Park,  Burlington. 
Massachusetts  01803. 

FOR  FURTHER  INFORMATION  CONTACT 

Roy  Hettenbach,  Propulsion  Branch. 
ANE-174.  New  York  Aircraft 
Certification  Office.  Aircraft 
Certification  Division,  New  England 
Region,  Federal  Aviation 
Administration,  181  South  Franklin 
Avenue,  Room  202,  Valley  Stream,  New 
York  11581;  telephone  (516)  791-7421. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commtuiications 
should -identify  the  regidatory  docket 
niunber  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Director  before  taking 
action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
changed  in  the  light  of  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  Lycoming  estimates 
that  it  will  require  1  manhour  to  perform 
the  inspection  required  by  Lycoming  SB 
No.  404, 3  manhours  (4  cylinder  engine) 
and  5  manhoiuv  (6  cylinder  engine)  to 
perform  the  inspections  required  by 
Lycoming  SB  No.  SeSA.  The  FAA 
estimates  that  up  to  128.331  engines  will 
be  affected  by  this  proposed  AD.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  Ae  Rules  Docket  at  the 
address  given  above,  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact, 
concerned  with  the  substance  of  the 
proposed  AD,  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  ui  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  88-ANE-lO".  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

The  FAA  has  determined  that  P/N's 
75068  and  74541  exhaust  valves 
experience  an  unacceptable  number  of 
failiu«s  before  completing  the  full  engine 
time  between  overhaul  life.  Since  this 
condition  is  likely  to  exM  er  develop  on 
other  Lycoming  reciprocating  engines 


incorporating  exhaust  valves  of  the 
same  design,  the  proposed  AD  would 
require  repetitive  inspections  to 
determine  exhaust  valve  condition,  and 
if  excessive  exhaust  valve  to  exhaust 
guide  clearances  exist  replacement  as 
necessary  in  accordance  with  the 
Lycoming  Service  Bulletins  previously 
sf>ecified.  Also,  a  service  life  linut  of 
2,000  hours  total  operating  time  is 
specified  for  these  exhaust  valves  and 
their  FAA-^PMA  approved  replacement 
parts. 

Conclusion 

The  FAA  has  determined  that  this 
proposed  regulation  could  affect  927,746 
exhaust  valves.  Considering  that  both  4 
and  6  cylinder  engines  are  involved,  the 
FAA  estimates  that  up  to  128,331 
engines  must  comply  with  the  repetitive 
inspections  at  an  approximate  average 
cost  of  $100  per  year,  per  engine.  The 
total  average  cost  of  complying  with  this 
AD,  including  inspections  and  any  valve 
replacements  found  necessary  by  the 
inspections,  is  not  expected  to  exceed 
$13.0  million.  Therefore,  I  certify  that 
this  action  (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  minimal; 
and  (4)  if  promulgated,  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  39 

Engines,  Air  transportation.  Aircraft 
Aviation  safety.  Incorporation  by 
reference. 

Hie  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Part  39  of  the  Federal  Aviation 
Regulations  (FAR)  as  follows: 

PART  39-{AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a],  1421  and  1423: 
49  U.S.C.  10e(g)  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.85. 

2.  By  adding  to  §  39.13  the  following 
new  airworthiness  directive  (AD): 

939.13    [Amended] 

TextroD  Lycoming:  Applies  to  O-320-A 
series,  -B  series.  -C  series.  -D  series,  -E 


series;  O-320-H2AD:  IO-320-BlA.  -BlC 
-BID,  -B2A,  -DIA,  -E2A;  UO-320-B1A 
A1O-320-A1B,  -BIB;  AEIO-320-ElR  - 
E2B;  0-340-A1A  -AlB,  -A2A:  Q-3eO-A 
series,  -B  series,  -C  series,  -D  series;  O- 
aeo^^Ae;  AEio-aeo-Bice,  -hia  ho- 

360-AlA  ^lA  -BIB;  HIO-360-B1A  O- 
3«>-ElA6D;  LQ-360-E1A6D;  LO-360- 
A1G6D;  IO-360-B  series:  IO-360-ElA; 
O-540-A  series,  -B  series,  -E  series,  -F 
series,  -G  series,  -H  series.  -)  series;  O- 
540-W1A5D;  AEIO-540-D4A5.  -D4B5; 
IO-540-C  series,  -D  series,  -N  series,  -T 
series;  and  IO-540-W1A5D  model 
reciprocating  engines  which  incorporate 
Textron  Lycoming  Part  Number  (P/N) 
75068  and  P/N  74541  exhaust  valves 
and/or  their  FAA  Parts  Manufacturer 
Approval  (PMA)  replacement. 
Comphance  is  required  as  indicated,  unless 

already  accomplished. 
To  prevent  loss  of  engine  power  due  to 

exhaust  valve  failure,  accomplish  the 

following: 

(a)  Within  the  next  SO  hours  time  in  service 
for  fixed  wing  aircraft  reciprocating  engines, 
and  within  25  hours  time  in  service  for 
heUcopter  reciprocating  engines,  after  the 
effective  date  of  this  AD,  unless  already 
accomplished,  and  thereafter  at  intervals  not 
to  exceed  100  hours  time  in  service  or  at  each 
annual  inspection,  whichever  occurs  first, 
inspect  the  exhaust  valves  in  accordance 
with  the  inspection  procedure,  page  2, 
described  in  Textron  Lycoming  Service 
Bulletin  (SB)  No.  404.  dated  September  17, 
1976.  Any  valve  that  shows  indications  of 
being  cracked  or  shows  indications  of 
localized  heating  is  to  l>e  replaced  with  a  new 
or  serviceable  exhaust  valve  prior  to  the  next 
flight 

(b)  Within  the  next  50  hours  time  in  service 
for  fixed  wing  aircraft  reciprocating  engines, 
and  within  25  hours  time  in  service  for 
helicopter  reciprocating  engines,  after  the 
effective  date  of  this  AD,  unless  already 
accomplished,  and  thereafter  at  intervals  not 
to  exceed  300  hours  time  in  service  or  at 
every  third  annual  inspection,  whichever 
occurs  first  (1)  Inspect  to  determine  all 
exhaust  valve  to  exhaust  guide  clearances  in 
accordance  with  the  procedure  described  in 
Part  I  or  Part  0  of  Textron  Lycoming  SB  No. 
388A  dated  April  14, 1978:  and  (2)  inspect  die 
exhaust  valves  in  accordance  with  the 
requirements  of  Part  I  paragraph  18,  page  4  of 
SB  No.  388A  If  the  valve  to  guide  clearance 
exceeds  the  maximum  gap  specified  in  the 
table  on  page  4,  and/or  the  exhaust  valve 
exhibits  erosioa  cracking,  or  "necking"  of  the 
area  of  the  valve  between  the  guide  and  the 
valve  seat  replace  both  the  affected  exhaust 
valve  and  exhaust  valve  guide  with  new  or 
serviceable  parts  prior  to  the  next  flight 

Note. — Affected  engines  manufactured  by 
Textron  Lycoming  after  June  12, 1984, 
provided  the  exhaust  valves  have  not  l>een 
replaced  with  the  subject  pari  number  valves 
or  their  FAA-PMA  replacements,  are  exempt 
from  the  requirements  of  this  AD. 

(c)  If  the  part  number  of  the  exhaust  valves 
is  not  kno%vn  or  cannot  be  determined,  then  it 
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shall  be  assumed  that  the  P/N  75068  or  P/N 
74541  exhaust  valves  are  installed  in  the 
affected  engines  and  the  engine  is  required  to 
conform  to  the  requirements  of  this  AD. 

(d)  Replace  the  P/N  75068  or  P/N  74541 
exhaust  valves  and  their  FAA-PMA 
replacements  where  applicable,  prior  to 
accumulating  2.000  hours  time  in  service 
since  new,  with  a  new  or  serviceable  exhaust 
valve.  If  on  the  effective  date  of  the  AD,  the 
hours  in  service  of  the  subject  exhaust  valves 
exceed  the  above  life  limit  then  an  additional 
50  hours  time  in  service  is  authorized  for 
compliance  with  this  paragraph  only.  If  the 
exhaust  valve  total  time  in  service  is  not 
known  or  cannot  be  positively  determined, 
then  the  exhaust  valve  must  be  removed 
within  the  next  50  hours  time  in  service  and 
replaced  with  a  new  or  serviceable  exhaust 
valve. 

(e)  If  the  total  operating  time  for 
replacement  P/N's  75068  and  74541  exhaust 
valves  or  FAA-PMA  replacements  is  not 
known  or  cannot  be  positively  determined, 
these  valves  are  to  be  considered 
unserviceable  and  may  not  be  instdlled  in  a 
flight  engine. 

(f)  When  corrective  action  requires  the 
installation  of  a  new  exhaust  valve,  then  new 
lock  keys  and  valve  stem  caps  shall  also  be 
installed. 

(g)  The  results  of  the  inspections  and 
corrective  actions  required  by  paragraphs  (a), 
(b),  (d),  and  (e),  including  the  part  numbers  of 
the  replaced  parts  and  the  newly  installed 
parts,  shall  be  noted  in  the  aircraft  engine 
logbook.  I 

(h)  Replacement  of  the  affected  part     | 
number  exhaust  valves  with  Textron 
Lycoming  P/N  LW19001  exhaust  valve,  or 
subsequent  FAA  approved  exhaust  valve, 
will  constitute  terminating  action  for  this,  AD. 

Note. — ^Textron  Lycoming  no  longer 
supplies  the  P/N  75068  and  P/N  74541 
exhaust  valves. 

(i)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(j)  Upon  request,  an  equivalent  means  of 
compliance  with  the  requirements  of  this  AD 
may  be  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office,  ANE-170, 
Federal  Aviation  Administration,  181  South 
Franklin  Avenue,  Room  202.  Valley  Stream, 
New  York  11581. 

(k)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
maintenance  inspector,  the  Manager,  New 
York  Aircraft  Certification  Office.  ANE-170, 
may  adjust  the  compUance  time  specified  in 
this  AD.  I 

The  FAA  will  request  the  approval  of 
the  Federal  Regiater  to  incorporate  by 
reference  the  manufacturer's  Service 
Bulletins  identi^ed  and  described  in  this 
document. 

Issued  in  Burlington,  Massachusetts,  on 
April  15, 198& 

Lawmocs  C  SuUivaii,  I 

Acting  Director.  New  England  Region. 
[FR  Doc.  8»-9043  Filed  4-25-88:  8:45  am] 

■LUNQ  coot  4S10-1S-II 


14CFRPart71 

[AirsfMC*  Docket  No.  87-ASW-57] 

Proposed  Removal  of  Transition  Area; 
Foraitsr,  OK 

AOENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
remove  the  transition  area  located  at 
Foraker.  OK.  The  cancellation  of  the 
standard  instnmient  approach 
procedure  (SIAP)  serving  the  McKinney 
Ranch  Airport  has  made  this  proposed 
removal  necessary.  The  intended  effect 
of  this  proposal  is  to  return  that 
controlled  airspace  no  longer  required 
for  aircraft  executing  the  SIAP  to  the 
airport.  Coincident  with  this  proposed 
action,  the  status  of  the  McKinney 
Ranch  Airport  will  change  from 
instrument  flight  rules  (IFR)  to  visual 
flight  rules  (VFR). 

DATE  Comments  must  be  received  on  or 
before  June  2. 1988. 
AODRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  and  I>rocedures  Branch.  Air 
Traffic  Division.  Southwest  Region. 
Docket  No.  87-ASW-57.  Department  of 
Transportation,  Federal  Aviation 
Administration.  Fort  Worth.  TX  76193- 

osaa 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Coimsel, 
Southwest  Region,  Federal  Aviation 
Administration.  4400  Blue  Mound  Road. 
Fort  Worth,  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  C.  Beard,  Airspace  and 
Procedures  Branch,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth  TX  76193- 
0530;  telephone:  (817)  624-5561. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argtmients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposaL 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 


postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  87-ASW-57."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changet' 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  OfHce  of  the 
Regional  Cotuisel.  4400  Blue  Mound 
Road.  Fort  Worth.  TX,  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Manager. 
Airspace  and  Procedures  Branch. 
Department  of  Transportation,  Federal 
Aviation  Administration,  Fort  Worth. 
TX  76193-0530.  Communications  must 
identify  the  notice  niunber  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71) 
by  removing  the  transition  area  located 
at  Foraker,  OK.  The  cancellation  of  the 
existing  SIAP  to  the  McKinney  Ranch 
Airport,  thus  negating  the  need  for  a  70u- 
foot  transition  area,  has  necessitated 
this  proposed  removal.  The  intended 
effect  of  this  proposal  is  to  release  that 
controlled  airspace  no  longer  required 
for  aircraft  executing  the  SIAP  to  the 
airport.  Coincident  with  this  proposed 
action  the  status  of  the  McKinney  Ranch 
Airport  will  change  from  IFR  to  VFR. 
Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6D  dated  January  1. 
1988. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "signiHcant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 


impact  is  so  minimal  Siace  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  signiflcant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  follows: 

PART  71-{  AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510; 
'E.0. 10654: 49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449,  January  12. 1983):  14  CFR  11.60. 

§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Foraker.  OK  [Removed] 

bsued  in  Fort  Worth,  TX,  on  April  14, 198& 

Lany  L  Craig. 

Manager,  Air  Traffic  Division,  Southwest 
Region. 

[FR  Doc.  88-0045  Filed  4-25-88:  8:45  am] 
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14  CFR  Part  71 

(Airspaee  Docket  Na  •8-ASO-4] 

Proposed  Revision  of  Tranaition  Area; 
Lawrenceville,  GA 

AOENCY:  Federal  Aviation 
Adminisb'ation  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 


:  This  notice  proposes  to  revise 
the  Lawrenceville.  Georgia,  Transition 
Area  by  correcting  the  geographic 
position  coordinates  of  the  airport 
changing  the  airport  name  from 
.Gwinnett  County  to  Gwinnett  County- 
Briscoe  Field  Airport,  deleting  the 
extension  either  siiie  of  the  Norcross 
VORTAC  077*  radial  and  adding  a  new 
extension  to  provide  controlled  airspace 
for  aircraft  executing  a  new  VOR/DME 
standard  instrument  approach 
procedure  utilizing  the  Peachtree  VOR/ 
DME. 

DATE:  Comments  must  be  received  on  or 
before  May  25. 198& 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
.  Aviation  Administration.  ASO-530, 
Manager.  Airspace  and  Procedures 


Branch,  Docket  No.  88-ASO-4,  P.O.  Box 
20636,  Atlanta,  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Room  652,  3400  Norman  Berry  Drive, 
East  Point,  Georgia  30344,  telephone: 
(404)  763-7646. 

FOR  FURTHER  INFORMATION  CONTACT 
James  G.  Walters,  Airspace  Section. 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division.  Federal  Aviation 
Administration.  P.O.  Box  20636.  Atianta. 
Georgia  30320;  telephone:  (404)  763-7646. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  speciHcally  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  88-ASO-4."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  nde.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Regional  Counsel,  Room  652.  3400 
Norman  Berry  Drive.  East  Point  Georgia 
30344,  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  and  Procedures  Branch  (ASO- 
530),  Air  Traffic  Division,  P.O.  Box 
20636,  Atianta,  Georgia  30320. 
Commimicationb  must  identify  the 
Docket  No.  88-ASO-4  notice  number  of 
this  NPRM.  Persons  interested  in  being 


placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regidations  (14  CFR 
Part  71)  to  revise  the  Lawrenceville, 
Georgia,  Transition  Area.  This  action 
will  correct  the  airport  geographic 
position  coordinates,  change  the  airport 
name,  delete  the  extension  along  the 
Norcross  VORTAC  077*  radial  and  add 
an  extension  to  provide  controlled 
airspace  for  aircraft  executing  a  new 
standard  instrument  approach 
procedure  utilizing  the  Peachtree  VOR/ 
DME.  Section  71.181  of  Part  71  of  die 
Federal  Aviation  Regulations  was 
republished  in  FAA  Handbook  7400.6D 
dated  January  4. 1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore,  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  SubjecU  in  14  CFR  Part  71 

Aviation  safety,  Transition  area 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  follows: 

PART  71-{  AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
E.0. 10654:  49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449,  January  12, 1963):  14  CFR  11.69. 

$71,181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 
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Lawraocevilk,  Gaorgia  (Revised]  i 

By  deleting  the  existing  description  and ' 
substituting  the  following:  "That  airspace 
extending  upward  from  700  feet  above  the 
surface  within  a  6-mile  radius  of  the 
Gwinnett  County-Briscoe  Field  Airport 
(latitude  33'"58'47"  N.,  longitude  83'57'50"  W.); 
within  two  miles  either  side  of  the  Peachtree 
VOR/DME  (latitude  33°52'32"  N..  longitude 
84'17'56"  W.)  069°  radial,  extending  from  the 
6-mile  radius  area  to  9  miles  west  of  the 
airport." 

Issued  in  East  Point,  Georgia,  on  April  12, 
1988. 

WiUiam  D.  Wood 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

|FR  Doc.  88-9046  Filed  4-25-88;  ft45  am] 

BNXMG  CODE  4t10-1>-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  PART  52 

(FRL-3369-4) 

Approval  and  Promuigation  of 
Implementation  Plans,  Arizona  State 
Implementation  Plan  Revision,  Pima 
County  Cartion  Monoxide  Plan 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  Proposed  Rulemaking. 

summary:  This  notice  announces  EPA's 
proposed  action  to  approve  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  Arizona  on  January  6, 1988 
to  its  carbon  monoxide  (CO)  plan  for  the 
Tucson  Arizona  CO  Planning  Area 
(Pima  County).  This  proposal  is  based 
on  EPA's  proposed  conclusion  that  the 
control  measures  and  attainment 
demonstration  submitted  with  the  Plan 
meet  the  requirements  of  Section  110 
and  Part  D  of  the  Clean  Air  Act  and 
strengthen  the  existing  SIP.  EPA 
believes  that  the  Pima  CO  Plan  includes 
a  persuasive  demonstration  of 
attainment  of  the  CO  standard  by  1990 
using  all  reasonably  available  control 
measures  as  expeditiously  as 
practicable.  The  1990  attainment 
deadline  is  consistent  with  the  three 
year  attainment  timeframe  set  out  in  the 
proposed  post-1987  ozone  and  CO  policy 
(52  FR  45044,  November  24, 1987).  EPA  is 
also  proposing  to  lift  the  construction 
ban  on  major  new  stationary  sources 
and  major  modifications  of  CO  sources 
imposed  on  September  23, 1986  (51  FR 
33746). 

DATE:  Comments  must  be  submitted  to 

EPA  at  the  address  below  by  May  26, 

1988. 

AOORESSES:  Comments  on  this  proposal 

should  he  sent  to:  Regional 


Administrator,  Environmental  Protection 
Agency,  Region  9,  215  Fremont  Street, 
San  Francisco,  CA  94105,  Attn:  State 
Liaison  Section  {A-2-2),  Air 
Management  Division. 

Copies  of  the  submitted  Plan  and 
EPA's  technical  evaluation  of  the  Plan 
are  available  at  the  above  address  for 
public  inspection  during  normal  working 
hours. 

Copies  of  the  submitted  Plan  are  also 
available  at  the  County  and  state  offices 
listed  below: 
Arizona  Department  of  Environmental 

Quality.  Office  of  Air  Quality,  2005 

North  Central  Avenue,  Phoenix,  AZ 

85004 
Pima  Association  of  Governments.  405 

Transamerica  Building,  Tucson,  AZ 

95701 
Pima  County  Health  Department,  Air 

Quality  Control  District,  150  West 

Congress,  Tucson,  AZ  85701. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wallace  Woo,  Chief,  State  Liaison 
Section  (A-2-2),  Air  Management 
Division,  Environmental  Protection 
Agency,  Region  9,  215  Fremont  Street, 
San  Francisco,  CA  94105,  (415)  974-7634, 
FTS:  454-7634. 
SUPPLEMENTARY  INFORMATION 

Background 

The  Clean  Air  Act  (CAA) 
amendments  of  1977  required  states  to 
revise  their  SIPs  by  certain  times  for  all 
areas  that  had  not  then  attained  the 
National  Ambient  Air  Quality  Standards 
(NAAQS).  Generally,  the  states 
containing  these  designated 
"nonattainment  areas"  had  to  submit 
revised  plans  by  January  1, 1979.  The 
1979  SIP  revisions  were  to  provide  for 
attainment  of  the  NAAQS  by  December 
31, 1982.  An  extension  of  the  attainment 
date  for  ozone  or  CO  to  no  later  than 
December  31, 1987  was  available  under 
section  172  if  the  state  could 
demonstrate  as  part  of  its  1979  SIP 
revision  that  attainment  by  the  end  of 
1982  was  not  possible,  despite  the 
implementation  of  all  reasonably 
available  control  measures.  For  areas 
that  obtained  an  attainment  date 
extension  from  EPA,  states  were 
required  to  submit  to  EPA  by  )uly  1, 1982 
an  additional  SIP  revision  that  provided 
for  attainment  no  later  than  December 
31, 1987  and  that  complied  with  all  other 
requirements  of  Part  D  of  the  CAA. 

1.  SIP  disapproval. 

A  large  portion  of  Pima  County  was 
designated  as  nonattainment  for  CO  on 
March  3, 1978  (43  FR  8970]  and  the  State 
submitted  Pima  County's  initial 
nonattainment  area  plan  for  CO  in  1978. 
On  May  24, 198Z  the  State  submitted  a 
request  to  EPA  to  extend  the  CO 


attainment  date  in  Pima  County  to 
December  31, 1987. 

On  July  7, 1982  [47  FR  29532).  EPA 
took  final  action  to  approve  the  1978  SIP 
revision  on  the  condition  that  the  State 
submit  revised  regulations  for  Pima 
County  to  meet  EPA's  New  Source 
Review  (NSR)  requirements.  Just  before 
EPA  took  this  action,  however,  the  State 
indicated  to  EPA  that  it  needed  to 
submit  a  supplement  to  its  1978  CO  Plan 
for  the  Pima  area.  LPA  reviewed  the 
supplement  from  the  State  in  1983  and 
1984.  On  March  1, 1985  (50  FR  8346). 
EPA  proposed  to  approve  and 
incorporate  into  the  SIP  certain  CO 
control  measures  submitted  by  the  State 
in  1984  but  deferred  action  on  whether 
the  attainment  demonstration  and  new 
measures  met  the  requirements  of  Part 
D. 

On  July  16, 1985  the  Pima  County 
Health  Department  (PCHD)  adopted 
new  NSR  rules  and  on  May  9, 1986  [51 
FR  17210],  EPA  proposed  to  approve  the 
Pima  rules  if  the  State  and  the  PCHD 
submitted  additional  revisions  to  their 
rules  to  remedy  certain  deficiencies.  The 
deficiencies  in  the  NSR  rules  described 
by  EPA  in  the  May  9  proposal  include 
incorrect  stack  height  reference,  overly 
broad  exemptions  from  offsetting  and 
permitting  requirements,  improper 
netting  procedures,  and  certain 
inadequate  definitions.  For  certain 
subareas  of  the  Tucson  CO  Air  Planning 
Area  not  subject  to  the  NSR  rules,  EPA 
disapproved  the  CO  SIP  and  imposed 
the  construction  moratorium,  51  FR  3335 
[January  27, 1986J.  On  August  4. 1986  [51 
FR  27843],  EPA  approved  the  State's 
request  to  redesignate  those  subareas 
^m  nonattainment  to  attainment  for 
CO.  thereby  removing  those  subareas 
from  the  coverage  of  Part  D  and 
removing  the  construction  ban  in  those 
areas. 

On  January  27. 1986  [51  FR  3346]  EPA 
proposed  (1)  to  find  that  the  Pima 
County  CO  Plan,  as  revised  in  1984,  did 
not  demonstrate  attainment  of  the  CO 
standard  as  expeditiously  as  practicable 
as  required  by  section  172  of  thfe  CAA, 
and  (2)  based  on  that  finding,  to  impose 
a  moratorium  under  section  110(a)(2)(I) 
of  the  Act  on  major  new  construction 
and  major  modification  of  stationary 
sources  of  CO  in  the  Tucson  CO  Air    - 
Planning  Area.  EPA's  proposed  finding 
was  based  upon  significant  deHciencies 
in  the  State's  modeling  demonstration 
and  lack  of  detailed  feasibility  analyses 
of  potential  transportation  control 
measures  (TCMs).  In  addition,  EPA 
proposed  to  deny  the  State's  request  for 
an  attainment  date  extension  to 
December  31, 1987. 


.  On  September  23, 1986  [51  FR  33746], 
EPA  published  a  Bnal  notice 
disapproving  the  CO  Plans  for  both  the 
Maricopa  and  Pima  Counties 
Nonattainment  Areas,  and  imposing  a 
construction  ban  on  major  new  sources 
and  major  modifications  to  sources  of 
CO  in  the  two  areas.  EPA  did  not  take 
final  action  on  the  State's  attainment 
date  extension  request. 

2.  U.S.  District  Court  Order. 

On  August  10. 1987.  the  U.S.  District 
Court  for  the  District  of  Arizona  ordered 
EPA  to  promulgate  a  federal 
implementation  plan  (FIP)  under  section 
110(c)  of  the  Act  for  CO  in  the  Maricopa 
and  Pima  Counties  Nonattainment 
Areas.  The  Court  found  that  EPA's  duty 
to  promulgate  a  FIP  arose  when  EPA 
foimd  the  State  Plans  were  inadequate. 
The  Court  Order  is  the  result  of  a  citizen 
suit  brought  against  EPA  on  April  8. 
.  1985,  by  the  Arizona  Center  for  Law  in 
the  Public  Interest  (ACLPI).  The 
timeframe  specified  in  the  Court  Order 
for  EPA  to  promulgate  a  FIP  was  6 
months,  following  either  the  formal 
submittal  of  the  Pima  CO  Plan  or 
September  30. 1987.  whichever  came 
first.  McCarthy  v.  Thomas.  D.  Ariz.  No. 
CIV-85344-TUC-lWDB.  The  Court  left 
open  the  possibility  that  EPA  could  file 
a  motion  requesting  an  extension  of  this 
time  period  if  necessary. 

EPA  outlined  its  intended  approach  to 
comply  with  the  Court  Order  to 
promulgate  a  FIP  for  Maricopa  and  Pima 
Counties  in  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  (52  FR 
45466]  published  on  November  30. 1987. 
in  the  ANPRM.  EPA  explained  that  to 
promulgate  a  FIP  for  these  two  areas. 
EPA  must  select  control  measures  that 
fill  whatever  gaps  are  left  by  approved 
portions  of  the  State  Plans.  The  ANPRM 
also  discussed  a  draft  Pima  County  CO 
Plan,  which  had  been  submitted  by  the 
Pima  County  Association  of 
Governments  (PAG)  in  October  1987. 
.  The  draft  Pima  Plan  contained  the 
Arizona  inspection  and  maintenance 
program  (I/M)  as  expanded  through  1987 
and  a  commitment  that  the  local 
-governments  in  the  Pima  area  would 
adopt  an  employer-based  trip  reduction 
ordinance  and  additional  ride-sharing, 
transit  and  fiow  improvements.  The  Plan 
indicated  that  the  area  would  attain  the 
CO  standard  by  approximately  1990.  In 
the  ANPRM,  EPA  stated  its  belief  that,  if 
the  final  Plan  supported  the  attainment 
and  maintenance  demonstration  of  the 
Draft,  a  FIP  for  Pima  County  would  not 
be  necessary. 

Section  110(c)(1)  of  the  Act  provides 
that  the  Administrator  shall  promulgate 
a  FIP  within  the  statutory  schedule 
unless,  prior  to  such  promulgation,  the 
state  has  adopted  and  submitted  a  plan 


which  the  Administrator  determines  to 
be  in  accordance  with  the  requirements 
of  section  110.  Thus,  EPA  believes  that  it 
would  be  relieved  of  its  obligation  to 
promulgate  a  FIP  for  Pima  if  the  State 
submitted  an  adequate  SIP  before  the 
FIP  promulgation.  As  noted  in  the 
ANPRM,  since  the  timeframe  for  FIP 
promulgation  in  the  Court  Order  was 
dependent  on  the  Pima  Plan  submittal, 
EPA  believes  that  the  Court  wanted  EPA 
to  analyze  the  Pima  CO  Plan  before 
determining  whether  promulgation  of  a 
Pima  FIP  was  necessary. 

On  January  6, 1988.  the  State 
submitted  the  final  Pima  CO  Plan,  which 
contains  a  demonstration  of  attainment 
by  1990.  On  March  14, 1988,  EPA  moved 
the  Court  to  extend  the  period  for  EPA 
to  promulgate  a  FIP  for  the  Maricopa 
and  Pima  areas  until  December  30, 1988. 
EPA  stated  in  its  motion  its  intention  to 
complete  action  on  the  State  Plan  for  the 
Pima  area  within  several  months.  That 
motion  is  still  pending. 

Findings  and  Actions 

1.  EPA  Approach. 

EPA  proposes  to  find  that  the  control 
measures  adopted  by  the  State  and  PAG 
and  the  attainment  demonstration  meet 
the  requirements  of  Section  110  and  Part 
D  of  the  Act  and,  therefore,  proposes  to 
approve  the  final  CO  Plan  for  Pima 
County.  As  discussed  below,  EPA 
believes  that  the  Pima  CO  Plan  provides 
for  the  implementation  of  all  reasonably 
available  control  measures  so  as  to 
provide  for  attainment  of  the  CO 
standard  as  expeditiously  as 
practicable,  but  no  later  than  a  fixed 
near-term  date.  As  explained  below, 
that  is  the  critical  test,  in  EPA's  view,  for 
whether  a  plan  is  approvable  under  the 
Clean  Air  Act  after  passage  of  the 
December  31, 1987  attainment  date. 

EPA  believes  that  it  is  unnecessary  to 
take  action  on  the  State's  request  for  an 
extension  of  the  attainment  date  to 
December  31, 1987.  Since  that  date  has 
passed  and  the  final  CO  Plan  contains 
the  vehicle  emission  control  I/M 
program  as  well  as  the  other  measiu«s 
needed  to  meet  the  Section  172 
requirements  applicable  to  attainment 
date  extension  area  plans,  EPA  believes 
that  the  State's  extension  request  is  now 
moot. 

Arizona  has  not  submitted  the 
revisions  to  its  NSR  rules  necessary  to 
cure  the  deficiencies  that  EPA  identified 
in  the  May  9, 1986  notice.  Therefore, 
technically  the  Pima  CO  Plan  does  not 
meet  all  of  the  applicable  statutory 
requirements.  EPA  is  currently 
reviewing  the  deficiencies  outlined  in 
the  May  9, 1986  notice  to  determine 
whether  the  NSR  rules  can  be  approved 
in  their  current  form.  If  EPA  determines 


that  additional  provisions  are  necessary 
for  a  fully  approvable  NSR  program, 
EPA  will  propose  federal  NSR 
provisions  in  a  subsequent  notice.  At 
this  time,  the  State  does  not  anticipate 
any  new  major  sources  of  CO  in  the 
Tucson  area.  Consequently,  any  NSR 
program  will  likely  serve  solely  as  a 
component  of  the  maintenance  plan  for 
the  area. 

2.  EPA  Criteria. 

In  an  April  4. 1979  notice  [44  FR 
20372],  EPA  published  criteria  for 
approval  of  the  Part  D  SIP  revisions  that 
the  Act  required  States  to  submit  in 
1979.  On  January  22. 1961  [46  FR  7182J, 
EPA  published  criteria  for  evaluating  the 
supplemental  SIP  revisions  for  extension 
areas  due  in  mid-1982.  EPA  believes  that 
the  Pima  CO  control  measures  and 
attainment  demonstration  meet  in 
substantial  part  these  criteria  for 
approval  under  Part  D  of  the  AcL. 

The  Act  does  not  specify  the 
timeframe  within  which  a  plan  approved 
after  December  31, 1987  must  provide  for 
attainment  of  the  CO  NAAQS.  As 
described  fully  in  proposed  policy 
issued  on  November  24, 1987  (52  FR 
45044],  EPA  interprets  the  Act  to  require 
that  any  SIP  approved  after  December 
31, 1987  must  demonstrate  attainment  of 
the  standard  as  expeditiously  as 
practicable  but  no  later  than  the  date 
derived  from  analogy  to  the  attainment 
periods  set  forth  in  Sections  110(a)(2)(A) 
and  110(e)  of  the  CAA.  Section 
110(a)(2)(A)  requires  a  demonstration  of 
attainment  as  expeditiously  as 
practicable  but  (subject  to  Section 
110(e))  in  no  case  later  than  3  years  from 
the  date  of  EPA's  approval  of  the  SIP. 
Section  110(e)  provides  an  extension  of 
up  to  2  years  beyond  the  3  year  period 
where,  in  essence,  the  State  has  applied 
all  "reasonably  available  alternative 
means"  (RAAM)  to  bring  about 
attainment  and  has  demonstrated  that 
attainment  can  not  be  achieved  within  3 
years.  As  EPA  explained  in  its 
November  proposal,  the  history  of  the 
CAA  planning  requirements  suggests 
that  in  post-87  attainment  planning. 
Congress  would  have  chosen  to  apply 
the  3-  and  5-year  periods  in  Section  110 
rather  than  requiring  a  demonstration  of 
immediate  attainment. 

3.  EPA's  Proposed  Conclusions. 
The  Pima  CO  Plan  provides  for 

attainment  of  the  CO  standard  with 
reasonably  available  control  measures 
by  1990.  well  within  the  3-year  period 
(which  would  be  1991  assuming  EPA 
approval  in  1988).  The  trip  reduction 
ordinances,  mass  transit  expansion  and 
other  control  measures  adopted  by  Pima 
County  jurisdictions,  as  well  as  the  I/M 
program  adopted  today  and  Federal 
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Motor  Vehicle  Control  IVogram 
(FMVCP),  would  residt  in  attainment  of 
the  standard  by  1900  and  maintenance 
beyond  the  ten  year  maintenance  period 
described  in  EPA's  November  24. 1967 
proposal  on  post-lOB?  plAnnlng  EPA  is 
not  now  prepared  to  find  that  other 
technologically  available  measures, 
such  as  an  oxygenated  fuels  program, 
are  both  certainly  practicable  for  the 
Tucson  area  and  would  advance  the 
attainment  date  {or  the  area.  Moreover. 
EPA  does  not  believe  that  any  other 
measiues  that  might  be  practicable 
would  in  fact  advance  the  attainment 
date.  Thus,  the  1990  attainment  date 
satisfies  the  CAA  reqiurement  that 
attainment  occur  as  expeditiously  as 
practicable.  As  described  above,  the 
maintenance  demonstration  in  the  Pima 
CO  Plan  meeU  all  EPA  and  CAA  Part  D 
criteria,  inHii/4ii^  the  proposed  post- 
1987  policy,  which  wowld  require  a 
maintenance  demonstration  of  10  years 
from  the  SIP  due  date. 

EPAEvahMlian  I 

Inspection  and  Maintenance  Program 

EPA  approved  Arizona's  motor 
vehicle  inspection  and  maintenance 
P/M)  program  on  August  4. 1978  (43  PR 
3447^  On  Auflost  n.  1960  (45  FR  53145) 
changes  to  the  program.  wUch  corrected 
certain  deficiencies  in  the  SP  and 
satisfied  certain  requirements  mider 
Pail  D  of  the  dean  Air  Act  eonoeming 
I/M  in  Maricopa  and  Pima  Comties, 
wem  appioted  as  Ariaona  SD>  revisians. 
Further  revisions  to  the  pragiam  were 
approved  on  April  23, 1962  (47  FR 
17403). 

On  October  S.  1987  die  Arizona 
Department  of  Eavkwnental  QnaBty 
(ADBCS  nfaained.  as  SIP  revisians.  I/M 
pro-am  changes  wfaidi  are  baaed  oa 
1965  and  IMS  lagisiatinn  Theaenewor 
modified  moasuna  bawe  strengthened 
the  pragram  to  the  axteitt  that  dw 
emission  rednctjaiis  being  addeved 
substantially  excead  the  leveb  EPA  has 
proposed  for  I/M  pragiama  for  poot-1M7 
ozone  and  CO  nonatlaimneBt  anas.  A 
summary  of  the  Ariana  I/M  {Hogram 
and  the  major  rrviaioua  aMde  to  te 
program  can  be  fonndfa  the  technical 
siviMit  document  (TSD). 

EPA  is  proposing  today  to  approve  the 
following  tides  «dddh  wero  snfamitted  M 
SIP  revisians  on  October  5, 1987:  Rt-3- 
1001  Definitiaia:  R8-3-1003  Vdiides  to 
be  inspected  by  the  mandatory 
vehicular  emissions  inspection  pro^raai: 
R9-3-ia0S  Time  of  inopactiaa:  B0.a-l8O6 
Emissioas  teM  procedure.  Ii»-^10i8 
Procedure  for  issoiiv  eertificatea  of 
wawer  R9-^18O0  Taoipecing  repair 
reqareaients;  Rfl-a-lOliOLew  enusstons 
tune-up:  R9-3-1011  Vehicle  inspec^ioa 


report:  RQ-a-UOS  Rsinspectians;  RB-3- 
1016  licenoiag  of  faispectess;  R»-^1018 
Certificate  of  inspediaB;  R9-3-iat9 
Fleet  station  procedures  and  penaits; 
R9-3-10S  Inspection  of  slate  stattans; 
R9-3-lfl2e  Ii^ection  of  fleet  statianB; 
R9-3-1027  Registration  of  oniasion 
analyiers  and  (q>acity  meters;  R9-3-1028 
Certification  of  users  of  registered 
analyzers  and  analyzer  tvpait  persons; 
R9-3-1030  Vis&Ie  wnission:  mobile 
sources;  R»-a-1031  Standards  for 
evaluating  aftermarket  catalytic 
converters. 

EPA  is  also  pn^xning  to  approve  the 
foQowing  portions  of  1S87  Arboaa  State 
le^slation  (Senate  Bill  1360).  sabnitted 
as  a  SIPreviaian  on  March  23, 1968: 
Section  6:  ARS 1S-1444-C  (addad); 
Section  7:  QRS 15-1827-F  (added); 
Sectwn  21:  ARS  49-S42-nA  (aneadad); 
Section  21:  ARS  49-5434  (added): 
Section  2L-  ARS  4e-S42-|A(b) 
(amended):  and  Section  23:  ARS  40-55(K- 
E  (added). 

Senate  Bill  1360  mandates  the 
following  enhancements  to  the  I/M 
program:  a)  a  requirement  that  vehicles 
registered  outside  a  nonattainment  area 
bat  used  to  oonnnote  to  the  driver's 
place  of  eaploynient  located  widua  a 
nonattainment  area  be  sub)eot  to  the 
propane  b)  a  reqairement  that  veUdes 
owned  hf  an  oat-of-couaty  or  oot-of- 
stete  student  atteadiBg  a  oeUege  or 
university  located  in  a  aonatt^nment 
area  be  sol^ect  to  the  program;  tad  c) 
an  increase  in  the  rop^  cost  Unit  for 
1975  diron^  1979  model  year  vehicles 
from  $100  to  Saoa  These  provisioas  wfll 
achieve  emission  redactions  since  a 
greater  aamber  of  vehicles  will  be 
sobfeot  to  the  I/M  program  and  sMire 
1975  ttirnagh  VBP%  BMdal  year  vehicles 
should  be  repairad  to  the  standards. 

EPA  is  aUowii^  cndit  for  Senate  BUI 
1360  sBsissiuiis  redactions  based  opon 
the  legialatiatt.  because  dw  legislation 
provides  specific  and  enforceable 
amsnAaente  to  dw  State's  I/M  prograaL 
While  die  provisions  of  Senate  nn  1380 
are  already  being  taiplsMented.  %m 
State  is  expected  to  aabmit  to  EPA  as  a 
SIP  revisioa  diangeo  to  the  State's 
regulations  conimaring  to  the  legislation. 
These  regulatioas  wiH  be  approved  to  a 
separate  Federal  Register  action. 

Emission  Factor  Methodology 

At  dw  request  of  EPA  Region  DC 
EPA's  Office  of  MoUls  Soatcas  (QMS) 
reviewed  the  MniMiga  enissioa  foctar 
modeling  perfomed  in  the  SIP  safaniltaL 
In  genenL  die  analyris  is  ledhnioaly 
correct  and  oonaiBtant  widi  — «»iiH«li««i 
EPA  guidelines,  nwraface.  EPA  finds 
the  MOBB£3  emission  factor  t**^**!^ 
adeqaate  to  support  die  SD>.  AMarch 
18. 1806  meuuiraadam  from  CMS  to 


EPA  Region  DC  whidi  is  part  of  die 
TSD,  gives  a  more  detailed  explanation 
of  the  foctors  considered  hi  this  review. 

Attainment  Demonstration 

The  baeeline  and  pro)ected  emission 
inventories  are  adetpiate  to  siqiport  the 
modeling  analysis.  "The  attainment 
demonsteation  is  based  on  a  hybrid 
model,  with  a  hot  spot  component  to 
establish  the  micro  scale  iaqmcto  and  a 
trajectory  component  to  establish  the 
re^onal  scale  impacts  at  Ae  control 
site.  The  modeling  analysis  is  adequate 
to  support  the  attainment 
deBwnstration.  Attainment  is 
demonstrated  by  early  1990  with 
maintenance  shown  beyond  die  ten  jrear 
maintenance  period  described  in  Q*A's 
November  24, 1967  proposal  on  post- 
1987  planning. 

Hie  data  from  a  supplementary 
monitoring  program  used  to  support  the 
modeling  analysis  indicates  that  the 
maximum  CO  concentrations  are  not 
being  measured  at  the  permanent 
monitoriitg  sites.  Therefore,  two  more 
permanent  monitoring  sites  should  be 
established  at  the  intersections  of 
Broadway  and  Craycroft  and  Grant  and 
Campbell,  where  two  of  the 
suHjlementaiy  monitors  were  located. 
TUs  win  enaUe  better  tracking  of  the 
peak  CO  levels  ia  ihe  area. 

Attainment  is  deiBanstratad  with  the 
Federal  Motor  Vehide  Cantrol  ftograai, 
the  State's  Inspection  and  Maintenance 
Propam.  existing  traffic  flow 
improvements,  and  programmed 
roadway  iavravements.  For 
maintenance,  the  Han  adiheases  twelve 
categories  of  traasportatian  oontrol 
measoras.  Major  measures  in  the 
maintaBance  strategy  iadade  trip 
redaction  oedinances  (TRO^  ridsshsro 
programs,  aod  transit  impreveswoL  All 
five  jurisdictions  have  also  reoendy 
adopted  a  1RO  and  committed  to  fund 
and  ntaff  its  imrfaiasntatinn  Odter 
measwos  aie  described  in  the  Flaa  and 
in  the  technioel  sivpaft  docuaisnt  The 
Plan  contains  fur&er  tv— i»— «t  to 
implement  contnd  stratsgies  from  the 
five  jurisdietiaaa  in  the  Pima  Ceanty  CO 
nonsttsianwat  avsa:  INicsan.  Soath 
TtacswkMarana.  Otoa  Valley,  aad  Pima 
Coaoty. 

Conformity 

EPA's  1981  ps^  estehHshing  criteria 
for  approval  of  1882  Han  revisions  (46 
FR  7182.  JoMMry  22. 1981)  raqidrad 
indusion  of  procedures  to  ooospiy  with 
reqidremsaAs  aadsr  Sodiaa  178(^  of  dM 
Clsaa  Air  Act  to  assva  that  fodsraOy 
funded  or  approved  paafacte  conform  to 
die  SIP.  Although  dm  Fima  plea  does 
indade  prooedares  ftst  con  be  need  for 


conformity  review,  the.TSD  describes 
additional  criteria  that  the  State  should 
add  to  its  program  to  fully  conform  to 
EPA's  1981  guidance.  EPA's  proposed 
policy  on  po8t-1987  attainment  planning 
(52  FR  45044.  November  24, 1987) 
established  additional  conformity 
requirements  that  EPA  proposed  to 
require  for  all  po8t-1987  plans.  EPA  does 
not  propose  to  require  that  Arizona  meet 
the  additional  conformity  requirements 
contained  in  the  post-1987  policy,  since 
the  Pima  plan  was  prepared  before  the 
post-1987  policy  was  proposed,  and  in 
any  event.  EPA  has  not  decided  whether 
it  should  impose  those  additional 
requirements  generally  after  1987. 
However,  EPA  will  work  with  FHma 
County  to  encourage  incorporation  of 
procedures  and  criteria  incorporating 
EPA's  guidance  of  1980. 1981,  and  die 
po8t-1987  proposal. 

Public  Participation 

llie  Clean  Air  Act  Amendments  of 
1977  clearly  emphasize  the  need  for 
public  and  elected  official  input  to  SIP 
development.  Section  17(9b)(9)  requires 
public  involvement  and  consultation. 
This  section  requires  nonattainment 
plans  to  evidence  public,  local 
government,  and  State  legislative 
involvement  and  consultation  in 
accordance  with  section  174  and  include 
(a)  an  identification  and  analysis  of  plan 
effects  and  alternatives  considered  by 
the  State  and  (b)  a  summary  of  the 
public  comment  on  such  analysis. 
Section  110  and  172(b)(1)  of  the  Act 
require  a  "reasonable  notice  and  public 
hearing"  prior  to  adoption  and  submittal 
of  the  SIP. 

Based  on  PAG's  public  participation 
program.  EPA  has  determined  that  the 
above  criteria  have  been  fulfilled.  In 
addition  to  two  public  hearings,  two 
legal  notices  and  three  press  releases, 
PAG  utilized  three  established 
environmental  citizen  participation 
committees,  totalling  over  100  members. 
Conunittees  included  the  Environmental 
Planning  Advisory  Committee,  the 
Environmental  Planning  and  Air  Quality 
Committee,  and  the  Technical  Advisory 
Committee  for  Carbon  Monoxide 
Monitoring  and  Modeling.  PAG  was  also 
instrumental  in  forming  the  Air  Quality 
Executive  Committee,  composed  of 
elected  officials  of  the  jurisdictions  of 
eastern  Pima  County  and  the  Chairman 
of  the  State  Transportation  Board. 

Comments  and  the  Public  Docket 

EPA  solidts  comments  on  all  aspects 
of  today's  proposal  from  all  interested 
parties.  Wherever  applicable,  full 
supporting  data  and  detailed  analyses 
should  also  be  submitted  to  allow  EPA 
to  make  maximum  use  of  the  comments. 


Commenters  are  especially  encouraged 
to  provide  specific  suggestions  for 
changes  to  any  aspects  of  the  proposal 
that  diey  believe  need  to  be  modified  or 
improved.  All  comments  should  be 
directed  to  Mr.  Wallace  Woo  at  the 
address  listed  above. 

Under  5  U.S.C.  805(b).  I  certify  diat 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Final  approval  of  this  plan  would  merely 
approve  requirements  that  the  State  has 
already  adopted.  (See  46  FR  8709). 

The  O^ice  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjecto  in  40  CFR  Part  52 

Air  pollution  control,  carbon 
monoxide,  hydrocarbons, 
intergovernmental  relations.  Ozone. 
Reporting  and  Recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7642. 

Date:  April  IS.  1988. 
Daniel  W.  McGovera, 
Regional  Administrator. 
[FR  Doc.  88-0069  Filed  4-2S-88:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

46  CFR  Part  252 
(Docket  No.  R-1 17] 

Operating-Dlfferantial  SubaMy  for  Bulk 
Cargo  Vassals  Engagad  in  Wortd-Wida 
Sarvicas 

agency:  Maritime  Administration.  DOT. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:The  Maritime  Administration 
(MARAD)  proposes  to  amend  the 
procedure  by  which  subsidy  for  the 
operation  of  bulk  cargo  vessels  in  the 
foreign  commerce  of  the  United  States  is 
determined.  The  proposed  change  would 
permit  the  regression  by  one  year  of  the 
U.S./foreign  cost  relationship  used  in 
the  determination  of  wage  subsidy  rates, 
and  would  adjust  the  period  of  exchange 
rate  experience  used  in  wage  rate 
calculations. 

DATE  Comments  must  be  received  on  or 
before  the  close  of  business  June  27, 
198a 

AMMICSS:  Send  original  and  two  copies 
of  comments  to  the  Secretary,  Maritime 
Administration.  Room  7300,  Department 
of  Transportation.  400  Seventh  Street. 
SW..  Washington.  DC  20590.  To 
expedite  review  of  the  comments,  the 


agency  requests,  but  does  not  require, 
submission  of  ten  (10)  additional  copies 
of  the  comments.  All  comments  will  be 
made  available  for  inspection  during 
normal  business  hours  at  the  address 
above.  Commenters  wishing  MARAD  to 
acknowledge  receipt  should  enclose  a 
stamped,  self-addressed  envelope  or 
postcard. 

FOR  FURTHCR  INFORMATION  CONTACT 

Arthur  B.  Sforza.  Director,  Office  of  Ship 
Operating  Assistance,  Maritime 
Administration,  Washington,  DC  20590. 
Tel.  (202)  366-2323. 

SUPPLEMENTARY  INFORMATION:  The 

determination  of  operating-differential 
subsidy  (ODS)  for  bulk  cargo  vessels 
engaged  in  world-wide  services  is 
governed  by  the  regulations  at  46  CFR 
Part  252.  Section  252.31(f)  requires  that 
wage  subsidy  rates  be  established  on 
the  basis  of  a  comparison  of  U.S.  and 
foreign  wage  costs  as  of  January  1  of  the 
subsidized  fiscal  year.  The  procedures 
provide  that  the  foreign  currencies 
applicable  to  the  foreign  wage  cost 
determinations  be  converted  into  U.S. 
dollars  by  using,  generally,  the  average 
end-month  exchange  rates  for  July 
through  January  of  the  subsidized  fiscal 
year. 

MARAD  has  recalled  permanenUy  its 
Foreign  Maritime  Representatives 
whose  responsibilities  included,  among 
other  duties,  the  collection  of  foreign 
wage  cost  information  used  in  the 
calculation  of  wage  subsidy  rates.  The 
elimination  of  MARAD's  foreign  posts 
will  delay  the  collection  of  foreign  wage 
cost  data  applicable  to  the  annual 
subsidy  rate  calculations. 

To  avoid  potential  delays  in  the 
finalization  of  wage  subsidy  rates  while 
continuing  to  maintain  a  fair  and 
reasonable  determination  of  the  U.S./ 
foreign  wage  cost  differential,  MARAD 
is  proposing  to  amend  S  252.31(f)  to 
provide  for  the  comparison  of  U.S.  and 
foreign  wage  costs  as  of  January  1  of  the 
fiscal  year  preceding  the  subsidized 
fiscal  year.  The  percentage  relationship 
of  foreign  to  U.S.  wage  costs  resulting 
bom  the  comparison  would  be  applied 
to  the  foil  U.S.  wage  costs  determined  as 
of  January  1  of  the  subsidized  fiscal  year 
to  derive  the  corresponding  foreign 
wage  amount  used  in  the  subsidy  rate 
calculation.  Foreign-flag  competition 
would  continue  to  be  identified  on  the 
basis  of  data  as  of  January  1  of  the  year 
preceding  January  1  of  the  subsidized 
year. 

MARAD  further  proposes  that  the 
exchange  rates  used  to  convert  the 
foreign  wage  cost  estimates  into  U.S. 
dollars  be  the  average  end-month 
exchange  rates  for  the  period  July 
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through  June  that  indude*  the  JaiMiaiy  1 
for  which  the  fore^  costs  are 
determined.  The  regulation  presently 
provides  a  sevcB-month  period  for 
exchange  rates  to  permit  timdy  OOS 
rate  calculations.  However,  the 
regression  of  the  U.S./foreipi  wage  cost 
comparison  be  one  year  would  permit 
the  use  of  exchange  rates  for  a  twdve- 
month  period  %inthout  delaying  final  rate 
calculations.  MARAD  considers  the  use 
of  twelve  months  of  exchange  rates 
preferable  to  the  shorter  seven-month 
period. 

E.0. 12291,  Stetatory  nd  DOT  I 

Requiieiaenia  ' 

The  Maritime  Administrator  has 
determined  that  this  proposed 
rulemaking  is  not  major,  as  defined  in 
E.0. 12291,  and  is  not  ngnificant  under 
DOT  regulatory  polic^  and  procedures 
(49  FR  11034;  Februai^  28, 1979).  This 
proposed  rulemaking  would  merely 
effect  minor  changes  in  the  methodology 
for  determining  wage  subsidy  rates  for 
subsidized  bulk  cargo  vessels  that 
would  result  in  no  appreciable  change  in 
ODS  receipts  and  obHgations. 

Since  this  proposed  rulemaking  effects 
principally  ship  operators  with 
substantia)  annual  revenues,  the 
Maritime  Adminislrator  certifies  that 
this  rulemaking,  if  finalized,  would  not 
exert  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  of 
1980  (5  U.S.C.  601  et  seq.).  It  does  not 
include  new  information  collection 
requirements. 

List  of  Subjects  in  4«  CFX  Part  252 

Grant  programs.  Transportation. 
Maritime  carriers.  Reporting  and 
recordkeeping  requirements. 

PART  2S2-(AMENDEO] 

1.  The  authority  citation  for  Part  2S2 
continues  to  read  as  follows: 

Autfaorilr  Sees.  204(b).  SOS,  606  Merchant 
Mariae  Act  1938.  as  amended  (46  U.S.C 
1114(b).  1173, 1176)  and  40  CFR  1.88. 

2.  Section  252.31(f)  iBtroductory  text, 
(f)(2)  and  (f)(3)  introductory  text  are 
revised  to  read  as  follows: 


S  252.31 


of 


(f)  Method  of  colcalating  foreign  wage 
costs.  The  fnei^i  wage  cost  (FC)  of  dw 
principal  foreign-flag  competitors  and 
the  comparable  WC  of  the  st^Midized 
vessel  are  matched  as  of  January  1  of 
the  last  fiscal  year  preceding  the 
subsidized  fiscal  year  bx  purposes  of 
determining  the  wage  cost  of  the 


princ^ial  forei^i  flags.  The  following 
procedures  are  used: 

*        •        •        *        • 

(2)  Method.  The  method  of  calculating 
FC  shall  be  the  same  as  that  used  for 
WC,  provided  that  it  is  possible  to 
obtain  foreign  cost  data  on  the  same 
basis  as  wage  cost  data.  Preference 
shall  be  given  to  pricing  out  for  fixed 
costs  and  to  cost  experience  for  variable 
costs.  Where  applicable,  foreign 
currencies  shaQ  be  converted  into  U.S. 
currency  equivalents  by  using  the 
average  of  end-month  exchange  rates 
for  d»e  period  July  through  June  that 
includes  the  January  1  for  which  FC  is 
calculated.  TTie  exchange  rates  shall  be 
obtained  from  the  publication, 
"International  Financial  Statistics". 
published  monthly  by  the  International 
Monetary  Fund.  If  exchange  rates  for 
particular  foreign  currencies  are  not 
available  in  this  publication,  they  shall 
be  obtained  from  the  Uiuted  States 
Department  of  the  Treasury. 

(3)  Foreign  wage  costs.  The  per  diem 
composite  foreign  wage  cost  is 
determined  by  multiplying  the  per  diem 
WC  for  the  U.S.  ship  type,  calculated  as 
of  January  1  of  the  subsidized  fiscal 
year,  by  the  ratio  of  FC  to  WC. 
calculated  as  of  January  1  of  the  last 
fiscal  year  preceding  the  subsidized 
fiscal  year.  The  foUovring  is  a  sample 
calculation  of  the  foreign  cost 
percentage. 

By  order  of  the  Maritime  Subsidy  Board/ 
Maritime  Administrator. 

Dated:  April  14, 1988. 
James  E.  Saari, 
Secretary. 

[FR  Doc.  88-8678  FQed  4-2S-88;  8:45  amj 
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46CFRPart282 

[Docket  NaR-IM] 

General  ProcedurM  for  Oetormining 
Operatina-Oifferential  SutMidy  for 
Liner  Vessels 

AOENCV:  Maritime  Admrnsitration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMANY:  The  Maritime  Administration 
(MARAD)  proposes  to  amend  the 
procedure  by  which  subsidy  for  the 
operation  of  liner  vessels  in  the  foreign 
commerce  of  the  United  States  is 
determined.  The  proposed  change  would 
permit  the  regression  by  one  year  al  the 
U.S./forcigc  cost  relationship  used  in 
the  detemination  (tf  wage  subsidy  rates, 
and  wooid  adpist  the  adjust  the  period 
of  exchange  rate  experience  used  id 
wage  rate  cakolatians. 


date:  Comments  must  be  received  on  or 
before  the  dose  of  bosiness  June  27. 
1988. 

ADDRESS:  Send  original  and  two  copies 
of  comments  to  the  Secretary.  Maritime 
Adminsitration,  Room  7300,  Department 
of  Transportation,  400  Seventh  Street. 
SW.,  Washington.  DC  20590.  To 
expedite  review  of  the  comments,  the 
agency  requests,  but  does  not  require, 
submission  of  ten  (10)  additional  copies 
of  the  comments.  All  comments  wiD  be 
made  available  for  inspection  durii^ 
normal  business  hours  at  the  address 
above.  CoHinenters  wishing  MARAD  to 
acknowledge  receipt  should  enclose  a 
stamped.  sdJ-addressed  envelope  or 
postcard. 

FOR  FmiTNER  MRMMIATION  OONTACT: 

Arthur  B.  Sforza,  Director.  Office  of  Ship 
Operating  Assistance,  Mmitime 
Administration,  Washington,  DC  2059a 
Tel.  (202)  366-2323. 

SUPPLENKNTARV  INFORMATNM:  The 

determination  of  operating-differential 
subsidy  (ODS)  for  finer  vessels  engaged 
in  essential  services  of  the  foreign 
commerce  of  the  United  States  is 
governed  by  the  regulations  at  48  CFR 
Part  282.  Secfion  282.12tf)  requires  that 
wage  subsidy  rates  be  established  on 
the  basis  of  a  comparison  of  U.S.  and 
foreign  wage  costs  as  of  January  1  of  the 
subsidized  fiscal  year.  The  procedures 
provides  that  the  foreign  currencies 
applicable  to  the  foreign  wage  cost 
determinations  be  converted  into  U.S. 
dollars  by  using,  generally,  the  average 
end-montfa  exchaqge  rates  for  July 
through  January  of  the  subsidized  fiscal 
year. 

MARAD  has  recalled  permanently  its 
Foreign  Maritime  Represents tivea 
whose  responsibilities  included,  among 
other  duties,  the  collection  of  foreign 
wage  cost  information  used  in  the 
calculation  of  wage  stibsidy  rates.  The 
elimioatian  of  MARAD's  foreign  posts 
will  delay  the  coUectian  of  foreign  wage 
cost  data  applicable  to  the  annnal 
subsidy  rate  calculations. 

To  avoid  potential  delays  in  the 
finalization  of  wage  subsidy  rates  while 
continning  to  maintain  a  fair  reasonable 
determination  of  the  U.S/  foreign  wage 
cost  differential,  MARAO  is  proposing 
to  ameid  i  2a2.21(f)  to  provide  for  the 
comparison  of  U.S.  and  foreign  wage 
costs  as  of  Janoary  1  of  the  fiscal  year 
preceding  the  subsidized  fiscal  year.  The 
percentage  relationship  of  foreign  to 
U.S.  wage  costs  resulting  from  the 
comparison  «voidd  be  applied  to  the  fiill 
U.S.  wage  costs  deiennined  as  of 
January  1  of  the  subsidiaed  fiscal  year  to 
derive  the  corresponding  foreign  wage 
amoont  used  in  the  subsidy  rate 


calculation.  The  foreign  fiags  for  which 
the  wage  cost  determinations  are  made 
would  continue  to  be  those  flags 
identified  on  the  basis  of  data  from  the 
penultimate  calendar  year  preceding 
January  1  of  the  subsidized  year. 

MARAD  further  proposes  that  the 
exchange  rates  used  to  convert  the 
foreign  wage  cost  estimates  into  U.S. 
dollars  be  the  average  end-month 
exchange  rates  for  the  period  July 
through  June  that  includes  the  January  1 
for  which  the  foreign  costs  are 
determined.  The  regulation  presently 
provides  a  seven-month  period  for 
exchange  rates  to  permit  timely  ODS 
rate  calculations.  However,  the 
regression  of  the  U.S./foreign  wage  cost 
comparison  by  one  year  woidd  permit 
the  use  of  exchange  rates  for  a  twelve- 
month period  without  delaying  final  rate 
calculations.  MARAD  considers  the  use 
of  twelve  months  of  exchange  rates 
preferable  to  the  shorter  seven-month 
period. 

E.0. 12291.  Stahitory  and  DOT 
Reqturements 

The  Maritime  Administrator  has 
determined  that  this  proposed 
rulemaking  is  not  major,  ad  definedin 
E.0. 12291,  and  is  not  significant  under 
DOT  regulatory  policies  and  procedures 
(49  FR  11034;  February  26, 1979).  This 
proposed  rulemaking  would  merely     . 
effect  minor  changes  in  the  methodology 
for  determining  wage  subsidy  rates  for 
subsidized  liner  vessels  that  would 
result  in  no  appreciable  change  in  ODS 
receipts  and  obligations. 

Since  this  proposed  rulemaking 
affects  principally  ship  operators  with 
substantial  aimual  revenues,  the 
Maritime  Administrator  certifies  that 
this  rulemaking,  if  finalized,  would  not 
exert  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regultory  Flexibility  Act  of 
1980  (5  U.S.C.  601  et  seq.].  It  does  not 
include  new  information  collection 
requirements. 

List  of  Subjects  in  46  CFR  Part  282 

Administrative  practice  and 
procedure.  Grant  programs, 
transportation.  Maritime  carriers. 
Reporting  and  recordkeeping 
requirements. 

PART  282^AMENDED] 

1.  The  authority  citation  for  Part  262 
continues  to  read  as  follows:  . 

Audiority:  Sees.  204(b),  603. 606  Merchant 
Marine  Act  as  amended  (46  U.S.C.  1114(b). 
1173, 1176)  and  49  CFR  1.66. 

2.  Section  282.21  (f)  introductory  text, 
(f)(2)  and  (f)(3)  introductory  text  are 
revised  to  read  as  follows: 


§282.21    Wages  of  offlcsrs  and  crmw. 

(f)  Method  of  calculating  foreign  wage 
costs.  The  foreign  wage  cost  (FC)  of  the 
principal  foreign-flag  competitors  and 
the  comparable  WC  of  the  subsidized 
vessel  are  matched  as  of  January  1  of 
the  last  fiscal  year  preceding  the 
subsidized  fiscal  year  for  purposes  of 
determining  the  wage  cost  of  the 
principal  foreign  flags.  The  following 
procedures  are  used: 
******* 

(2)  Method.  The  method  of  calculating 
FC  shall  be  the  same  as  that  used  for 
WC,  provided  that  it  is  possible  to 
obtain  foreign  cost  data  on  the  same 
basis  as  wage  cost  data.  Preference 
shall  be  given  to  pricing  out  for  fixed 
costs  and  to  cost  experience  for  variable 
costs.  Where  applicable,  foreign 
currencies  shall  be  converted  into  U.S. 
currency  equivalents  by  using  the 
average  of  end-month  exchange  rates 
for  the  period  July  through  June  that 
includes  the  January  1  for  which  FC  is 
calculated.  Tlie  exchange  rates  shall  be 
obtained  from  the  publication, 
"International  Financial  Statistics", 
published  monthly  by  the  International 
Monetary  Fund.  If  exchange  rates  for 
particular  foreign  currencies  are  not 
available  in  this  publication,  they  shall 
be  obtained  fit)m  the  United  States 
Department  of  the  Treasury. 

(3)  Foreign  wage  costs.  The  per  diem 
composite  foreign  wage  cost  is 
determined  by  multiplying  the  per  diem 
WC  for  the  U.S.  ship  type,  calculated  as 
of  January  1  of  the  January  1  of  the 
subsidized  fiscal  year,  by  the  ratio  of  FC 
to  WC.  calculated  as  of  January  1  of  the 
last  fiscal  year  preceding  the  subsidized 
fiscal  year.  The  following  is  a  sample 
calculation  of  the  foreign  cost 
percentage. 

By  order  of  the  Maritime  Subsidy  Board/ 
Maritime  Administrator. 

Dated:  April  14. 198& 
James  E.  Saari, 
Secretary. 

[FR  Doc.  88-8677  Filed  4-25-88;  8:45  amJ 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  22 

[CC  Docket  No.  SS-iei;  FCC  88-133] 

PubNc  Und  MoMe  Services;  CeUuiar 
Service 

AOENCV:  Federal  Communicadons 
Commission  (FCC). 


action:  Proposed  rule. 


StMiMARV:  The  Commission  is  proposing 

to  revise  Part  22  of  the  Commission 
Rules  regarding  the  number  and  form  of 
copies  of  Mobile  Services  Division 
applications  to  be  filed  with  the 
Conunission  and  the  filing  of  FCC  Form 
430.  This  proposal  recommends  that 
applications  and  related  materials  be 
filed  on  microfiche  and  that  Form  430  be 
eliminated.  The  intent  of  this  proposal  is 
to  save  space,  avoid  the  need  for 
additional  reference  areas,  reduce  the 
need  for  additional  personnel,  and 
reduce  the  volume  of  applications 
currently  stored  in  the  Mobile  Services 
Division. 

DATES:  Comments  must  be  received  on 
or  before  June  6, 1988.  Reply  comments 
must  be  received  on  or  before  June  20. 
198& 

ADDRESS:  Federal  Communications 
Commission,  1919  M  Street  NW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  Donnell,  Mobile  Services 
Division  Common  Carrier  Bureau,  (202) 
632-6450. 

StlPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making  adopted  March 
30, 1988,  and  released  April  15, 1988.  The 
full  test  of  this  action  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Brandi  (Room  230),  1919  M  Street. 
Northwest  Washington,  DC.  The 
complete  text  of  this  action  may  also  be 
purchased  from  the  Conunission's  copy 
contractors.  International  Transcription 
Services,  (202)  857-3800.  2100  M  Street. 
NW,  Suite  140,  Washington.  DC  20037. 

Summary  of  Nodes  of  Proposed  Rule 
Making 

1.  This  notice  proposes  that  all  Mobile 
Services  Division  applications 
amendments,  correspondence,  exhibits 
and  attachments  be  filed  on  microfiche 
and  that  FCC  Form  430  be  eliminated. 
Non-cellular  applicants  and  non-initial 
cellular  applicants  would  be  required  to 
submit  the  original  application  as  well 
as  three  microfiche  copies.  Initial 
cellular  applicants  would  initially  have 
to  submit  only  two  microfiche  copies. 
Since  cellular  applications  are  discarded 
following  the  lottery,  cellular  applicants 
would  no  longer  be  initially  required  to 
submit  the  original  application.  Only  the 
winning  cellular  applicants  would  have 
to  file  two  hard  copies  and  a  third 
microfiche  copy.  With  respect  to  Form 
430,  since  the  staff  seldom  uses  the 
information  requested  in  the  form  and 
since  the  information  is  essentially 
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duplicated  in  Schedule  A  of  FCC  Fonn 
401.  the  Commission  proposes  that  Form 
430  should  be  eliminated. 

This  proposal  was  initiated  to  save 
space,  avoid  the  need  for  additional 
reference  areas,  reduce  the  necessity  to 
continually  add  personnel  to  cope  with 
the  volume  of  work,  and  reduce  the 
volume  of  the  applications  currendy 
stored  in  the  Mobile  Services  Division. 

2.  Ex  Parte:  This  is  a  non-restricted 
notice  and  comment  rule  making 
proceeding.  See  99 1.1202. 1203, 1206  of 
the  Commission's  Rules.  47  CFR  1.1202, 
parts  1203  and  1206  for  rules  governing 
permissible  ex  parte  contacts. 

3.  Initial  Regulatory  Flexibility 
Analysis:  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  603(a). 
the  Conunission  notes  that  adoption  of 
this  proposal  will  uniformly  effect  all 
entities  with  a  minimal  cost  associated 
with  the  filing  of  appUcations, 
amendments,  correspondance,  exhibits 
and  attachments  in  microfiche  form.  We 
are  considering  exempting  submissions 
of  two  pages  or  less  from  this  i 
requirement  | 

4.  Paperwork  Reduction.  The 
collection  of  information  requirement 
contained  in  this  proposed  rule  has  been 
submitted  to  OMB  for  review  under 
Section  3504(h]  of  the  Paperwork 
Reduction  Act.  Persons  wishing  to 
comment  on  this  collection  of 
information  requirement  should  direct 
their  comments  to  the  Office  of 
Management  and  Budget  Washington, 
DC  20503.  Attention  Desk  Officer  for 
Federal  Conununications  Commission. 

5.  Service  List  A  copy  of  this  Notice 
shall  be  sent  to  the  Chief.  Coimsel  for 
Advocacy  of  the  Small  Business 
Adminisb^tion. 

Federal  Communications  Commission. 

R  Walkar  FMstar  m. 

Acting  Secretary. 

[PR  Doc  88-9111  Filed  4-25-88: 8:45  am] 

I  COOK  STia-tl-ll 


47CrRPart73 

(MM  Docks*  No.  tS-llt);  FCC  8S-103] 

Radto  Broadcaeting  Servteea 

AOOICV:  Federal  Communications 
Commission. 

action:  Proposed  rule. 


I  This  document  requests 
comments  on  a  proposal  to  modify 
9  73.3573(a)(1)  of  the  Commission's 
Rules  to  permit  the  downgrading  in  an 
FM  allotment  to  be  effectuated  by 
application.  Currently,  9  73.3573(a)(l] 
requires  an  applicant  to  file  a  petition 


for  rule  making  to  either  upgrade  or 
downgrade  an  FM  allotment 
DATES:  Comments  must  be  filed  on  or 
before  June  6, 1983,  and  reply  comments 
on  or  before  June  21, 1988. 
ADOmtS:  Federal  Communications 
Commission,  Washington.  DC  20554. 
TOR  RNITHIII  MFOMNATION  CONTACT. 
Robert  Hayne.  Mass  Media  Bureau, 
(202)634-6530. 

•UPfLEMCNTAIIV  INFONMATION:  This  is  S 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
88-118,  adopted  March  11, 1988,  and 
released  April  15, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  of  this  document  may  also 
be  purchased  firom  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140. 
Washington,  DC  20037. 

This  is  a  nonrestricted  notice  and 
comment  rule  making  proceeding.  See 
9  1.231  of  the  Commission's  Rules. 

This  Notice  includes  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
which  determined  that  this  proposal  will 
lessen  the  burden  on  stations  by 
eliminating  the  requirement  for  a 
petition  for  rule  making.  The  IRFA  is 
subject  to  public  comment 

This  proposal  has  been  analyzed  with 
respect  to  the  Paperwork  Reduction  Act 
of  1980  and  found  not  to  increase  burden 
hours  imposed  upon  the  public. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Coimnunications  Commission. 
R  Walker  FeeMar  m. 

Acting  Secretary. 

[FR  Doc  88-9112  Piled  4-25-88:  8:45  am] 
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DEPARTMEHT  OF  COMMERCE 

National  Oceanic  and  Atmoephertc 
Administration 

50  CFR  Part  680 

[Docfc«INo.t0471-M71]    ; 

Western  Pacific  Precious  Corals 

AOSNCv:  National  Marine  Fisheries 
Service  (NMFS),  NOAA  Commerce. 

action:  Proposed  rule. 


r.  NOAA  issues  a  proposed  rule 
to  implement  Amendment  1  to  the 
Fishery  Management  Plan  for  the 
Predous  Coral  Fisheries  of  the  Western 
I>acific  Region  (FMP),  adopted  by  the 
Western  Pacific  Hshery  Management 
Council  (Coimdl)  at  its  61st  meeting  in 
Honolulu,  Hawaii  on  February  25-26, 
1988.  Amendment  1  would  (1)  include 
the  E.E.Z.  around  the  D.S.  Pacific  island 
possessions  as  a  combined  single 
exploratory  area  with  a  1,000  kg  annual 
harvest  quota  for  all  species  of  precious 
corals  combined,  (2)  expand  the 
management-unit  species  to  include  all 
precious  coral  in  the  genus  Corallium, 
and  establish  an  experimental  fishing 
permit  (EFP)  under  the  FMP  for  fishing 
in  exploratory  areas.  The  intent  of  the 
amendment  is  to  establish  Council 
management  authority  over  the  full 
range  of  predoiu  coral  resources  in  the 
EEZ  and  encourage  domestic 
exploratory  fishing  for  predous  coral 
tmder  controlled  conditions. 

DATE  Written  comments  must  be 
submitted  on  or  before  ]une  6, 1988. 


:  Send  comments  to  E.C 
Fullerton,  Director,  Southwest  Region, 
National  Marine  Fisheries  Service,  300 
South  Ferry  Street  Terminal  Island,  CA 
90731.  A  copy  of  the  amendment  may  be 
obtained  by  contacting  the  Western 
Pacific  Fishery  Management  Council 
(Council),  1164  Bishop  Street  Suite  1406. 
Honolulu.  Hawaii  96813, 808/523-1368. 
Comments  on  the  proposed  information 
collections  should  be  sent  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  NOAA. 

FOR  FURTMCR  INFOflMATION  CONTACT: 

Doyle  E.  Gates,  Administiator,  Western 
Padfic  Program  Office,  2570  Dole  St, 
Room  106,  Honolulu.  Hawaii,  96822- 
2396,808/955-8831. 

SUPPLEMtNTAilV  INFOWMATION:  The 

domestic  and  foreign  fisheries  for 
predous  coral  in  the  exclusive  economic 
zone  (EEZ)  adjacent  to  the  State  of 
Hawaii  cmd  the  territories  of  Guam  and 
American  Samoa  are  managed  under  the 
Fishery  Management  Plan  for  the 
Predous  Coral  Fisheries  of  the  Western 
Pacific  Region  (FMP).  The  FMP  was 
developed  by  the  Western  Pacific 
Fishery  Management  Council  (Coundl) 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act),  approved  by  the 
Secretary  of  Commerce  on  May  20, 1980, 
and  implemented  September  29. 1983  (46 
FR  39229:  August  Sa  1983). 


U.S.  Possessions 

When  the  FMP  was  first  approved  in 
1980,  the  jurisdiction  of  the  Council,  as 
defined  by  the  Magnuson  Act  did  not 
extend  to  the  EEZ  around  the  U.S. 
possessions  in  the  western  Pacific.  As 
such,  the  Precious  Coral  FMP 
management  area  included  the  EEZ 
around  Hawaii,  Guam,  and  American 
Samoa,  only.  With  the  passage  of  Public 
Law  97-453  in  1983.  the  Magnuson  Act 
was  amended  to  extend  Council 
jurisdiction  to  the  EEZ  around  the  U.S. 
Pacific  possessions. 

Amendment  1  would  formally 
incorporate  the  EEZ  around  the  U.S. 
possessions  into  the  FMP  management 
area  and  create  a  new  combined,  single 
exploratory  area  (X-P-PI)  for  the  U.S. 
possessions.  The  new  exploratory  area 
would  have  a  1.000  kg  annual  harvest 
quota  for  all  species  of  precious  corals 
combined.  The  areas  affected  by  this 
attion  include  the  EEZ  around  Wake 
Island,  Johnston  Atoll,  Kingman  Reef 
and  Palmyra  Island.  Jarvis  Island,  and 
Howland  and  Baker  Islands.  The 
management  measures  proposed  for  the 
possessions  are  consistent  with  the 
regulations  currently  in  place  for  the 
other  exploratory  areas  defined  in  the 
FMP. 

Redefine  the  Management  Unit  Spedes 

'  Amendment  1  proposes  to  expand  the 
definition  of  precious  coral  covered 
under  the  FMP  to  include  all  species  of 
the  genus  Corallium.  The  management 
unit  species,  as  defined  in  the 
regulations,  cover  twelve  spedes  of 
coral,  three  of  which  are  pink  (or  red) 
coral  in  the  genus  Corallium.  The 
Council  determined  that  this  definition 
is  unnecessarily  restrictive  in  that  it  fails 
to  recognize  present  taxonomic 
uncertainties  that  surround  the  recently 
discovered  Midway  deepsea  coral 
[Corallium  sp.  nov.),  and  does  not 
provide  automatic  ¥MP  management 
authority  in  the  event  new  species  of 
Corallium  precious  corals  are 
discovered  in  the  EEZ.  In  order  to 
circumvent  these  taxonomic  problems, 
the  Council  proposes  to  expand  the 
definition  of  precious  coral  to  include  all 
species  of  coral  in  the  genus  Corallium. 
Harvest  quotas  established  for  the 
exploratory  areas  remain  unchanged. 
However,  harvests  of  any  new  species 
of  Corallium  will  count  toward  the 
established  quotas. 

Experimental  Fisliing  Permit  (EFP) 

The  original  goal  of  the  FMP  was  to 
obtain  optimum  yield  from  the  precious 
coral  fishery  in  the  EEZ  by  striking  a 
balance  among  several  objectives. 
These  objectives  included,  among 


others,  (1)  encouraging  development  of  a 
domestic  fishery  for  precious  coral,  (2) 
generating  new  information  needed  for 
resource  management  and  (3) 
preventing  overfishing  and  wastage  of 
the  resource.  That  goal  has  not  been 
achieved. 

The  original  FMP  established  a 
harvest  quota  of  1,000  kg  of  precious 
coral  for  each  of  the  three  exploratory 
areas  defined  in  the  FMP.  It  was 
believed  that  a  1,000  kg  quota  would 
provide  sufficient  incentive  to  stimulate 
exploration  and  discovery  of  new  coral 
beds. 

Rather  than  stimulate  exploratory 
fishing  for  precious  coral,  the  1.000  kg 
quota  has  proven  to  be  too  low  to  justify 
the  financial  investments  required  by 
domestic  fishermen  to  explore  for  and 
harvest  precious  coral.  As  such,  there 
has  been  no  legal  fishing  for  precious 
coral  by  domestic  or  foreign  fishermen 
since  the  FMP  first  went  into  effect. 
Fiuihermore,  the  absence  of  domestic  or 
foreign  fishing  has  prevented  the 
Council  and  NMFS  from  obtaining  any 
new  information  on  precious  coral 
resources  which  could  be  used  to  refine 
the  current  management  program. 
Neither  State  nor  Federal  fishery 
research  budgets  currently  are  able  to 
finance  a  new  research  initiative 
focused  on  precious  coral. 

In  order  to  address  these  problems, 
the  Council  has  proposed  the 
establishment  of  an  experimental  fishing 
permit  (EFP).  An  EFP  would  allow 
fishermen  to  harvest  precious  coral  in 
exploratory  areas  above  current  quota 
levels  under  tightly  controlled 
conditions.  Harvest  quotas  would  be 
assigned  on  a  case-by-case  basis  to 
each  vessel  fishing  under  an  EEP  at  a 
level  that  would  be  more  directly  related 
to  the  cost  of  undertaking  an 
exploratory  fishing  venture  for  precious 
coral  and  that  would  produce  the  type  of 
scientific  information  needed  to  better 
manage  the  resource.  An  EFP 
application  and  review  process  is 
established  which  defines  the 
application  requirements,  review 
criteria,  and  operating  conditions  which 
may  be  attached  to  an  EFP  in  order  to 
protect  precious  coral  beds.  An 
opportunity  for  public  comment  on  EFP 
applications  is  provided.  In  addition,  the 
Council  will  develop  guidelines  for  its 
use  in  evaluating  EFP  applications  and 
making  recommendations  to  the 
Regional  Director. 

The  Council  recognizes  the  need  to 
increase  harvest  quotas  in  order  to 
stimulate  domestic  fishing  and  generate 
information  needed  for  accurate 
resource  assessment  However,  because 
of  limited  information  available  on  the 


size  and  reproductive  condition  of 
precious  coral  beds,  the  Council  was 
reluctant  to  propose  and  unable  to 
justify  a  permanent  increase  in  harvest 
quotas.  Controlled  fishing  under  an  EFP 
was  the  preferred  alternative  to 
accomplish  these  objectives. 
Information  generated  by  vessels  fishing 
under  an  EFP  will  allow  the  Council  to 
develop  future  harvest  quotas  which  are 
more  in  Une  with  resource  abundance. 

Classification 

Section  304{a)(l)(D){ii)  of  the 
Magnuson  Act  as  amended  by  Pub.  L 
9&-659,  requires  the  Secretary  of 
Commerce  (Secretary]  to  publish 
regulations  proposed  by  a  Council 
within  15  days  of  receipt  of  any 
amendment  to  an  FMP.  At  this  time,  the 
Secretary  has  not  determined  that  the 
FMP  amendment  that  these  rules  would 
implement  is  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson  Act  and  the  other 
applicable  law.  The  Secretary,  in 
making  that  determination,  will  take 
into  account  the  data,  views,  and 
comments  received  during  the  comment 
period. 

The  Council  prepared  an 
environmental  assessment  as  a  part  of 
the  FMP  amendment  and  initially 
determined  that  there  will  be  no 
significant  impact  on  the  environment  as 
a  result  of  this  rule. 

The  Under  Secretary  of  NOAA 
determined  that  this  is  not  a  "major 
rule"  requiring  a  regulatory  impact 
analysis  under  Executive  Order  12291. 
The  present  action  will  not  have  a 
cumulative  effect  on  the  economy  of 
$100  million  or  more,  nor  will  it  result  in 
a  major  increase  in  costs  to  consumers, 
industries,  government  agencies,  or 
geographical  regions.  No  significant 
adverse  effects  on  competition, 
employment,  investments,  productivity, 
innovation,  or  competitiveness  of  U.S.- 
based  enterprises  are  anticipated. 

The  Coimcil  prepared  a  regulatory 
impact  review  which  concludes  that  this 
rule  will  have  a  positive  impact  on  small 
business  entities.  Current  FMP 
regulations  and  harvest  quotas  have 
effectively  prevented  any  domestic 
fishing  for  precious  coral,  particularly  in 
the  Hawaii  exploratory  area.  The 
proposed  rule  is  expected  to  provide 
new  harvesting  opportunities  for 
domestic  fishermen. 

This  proposed  rule  is  exempt  from  the 
review  procedures  of  E.0. 12291  under 
section  8fa](2]  of  that  order.  Deadlines 
imposed  under  the  Magnuson  Act  as 
amended  by  Pub.  L  99-659,  require  the 
Secretary  to  publish  this  proposed  rule 
15  days  after  its  receipt  The  proposed 
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rule  is  being  reported  to  the  Director. 
Office  of  Management  and  Budget,  with 
an  explanation  of  why  it  is  not  possible 
to  follow  procedures  of  the  order. 

The  General  Counsel  of  the 
Department  of  Conmierce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  businesses. 
Because  there  are  no  domestic  vessels 
currently  operating  in  the  fishery, 
addition  of  the  U.S.  Pacific  possessions 
and  all  species  of  Corallium  under  the 
FMP,  will  not  have  an  impact  on  small 
businesses.  The  provision  for  an 
Experimental  Fishing  Permit  system 
could  have  minor,  but  positive  effects  if 
small  entities  begin  to  participate  in  the 
fishery  on  a  limited  basis.  As  a  result  a 
regulatory  flexibility  analysis  was  not 
prepared. 

This  rule  contains  a  collection  of 
information  requirements  subject  to  the 
Paperworic  Reduction  Act  Information 
will  be  collected  bom  interested  persons 
appljring  for  experimental  fishing 
permits  as  required  by  the  FMP.  The 
collection  of  information  requirements 
contained  in  this  rule  have  been 
submitted  to  OMB  for  review  under 
section  3504(h)  of  the  Act 

The  Council  has  initially  determined 
that  the  measures  established  in 
Amendment  1  are  consistent  to  the     | 
maximum  extent  practicable  with  the 
approved  coastal  zone  management 
programs  of  American  Samoa,  Guam, 
and  Hawaii.  Letters  requesting 
concurrence  with  this  finding  have  been 
forwarded  to  the  responsible  agency 
within  each  government  I 

This  proposed  rule  does  not  contain 
poUdes  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  Executive 
Order  12812. 

List  of  Sub  jects  in  50  CFR  Part  680 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated  April  2a  1988. 

laiDM  E.  Dooglas.  Ir.. 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

Accordingly.  SO  CFR  Part  680  is 
proposed  to  be  amended  as  follows: 

PART  680-{AMENOEO] 

1.  The  authority  citation  for  50  CFR 
Part  680  continues  to  read  as  follows: 

Amfaority:  16  U.S.C  1801  et  seq. 

2.  In  {  680.1.  paragraph  (b)  is  revised 
to  read  as  follows: 


968ai    PurpoM  and  soop*. 

(b)  These  regulations  govern  fishing 
for  precious  coral  by  fishing  vessels  of 
the  United  States  within  the  exclusive 
economic  zone  seaward  of  Hawaii. 
Guam,  American  Samoa,  and  the  U.S. 
Pacific  Island  possessions  in  the 
western  Pacific. 

•  *        *        *        ♦ 

3.  In  9  680.2.  the  definition  for  Fishery 
conservation  zone  (FCZ)  is  removed  and 
a  new  definition  for  Exclusive  economic 
zone  (EEZ)  is  added  in  alphabetical 
order,  and  the  definitions  of 
Management  area,  the  introductory  text 
oi  Permit  area,  and  the  introductory  text 
of  Precious  coral  are  revised  and 
paragraph  (d)(4)  is  added  to  the 
definition  of  Permit  area  to  read  as 
follows: 

{6002    Definitions. 

*  •        •        *        * 

Exclusive  economic  zone  (EEZ)  means 
the  zone  established  by  Presidential 
Proclamation  5030.  dated  March  10. 
1983,  and  is  that  area  adjacent  to  the 
United  States  which,  except  where 
modified  to  accommodate  international 
boundaries,  encompasses  all  waters 
from  the  seaward  boundary  of  each  of 
the  coastal  States  to  a  line  on  which 
each  point  is  200  nautical  miles  from  the 
baseline  from  which  the  territorial  sea  of 
the  United  States  is  measured. 
***** 

Management  area  means  the  RF-7.  of 
the  United  States  seaward  of  the  State 
of  Hawaii,  the  Territory  of  Guam,  the 
Territory  of  American  Samoa,  and  the 
U.S.  possessions  in  the  western  Pacific. 

•  •       *        •        • 

Permit  area  is  used  to  describe  each 
precious  coral  bed  in  the  management 
area.  Each  bed  is  designated  by  a  permit 
area  code  aind  assigned  to  one  of  the 
following  four  categories: 

*  •        *        •        • 

(4)  Permit  Area  X-P-PI  includes  all 
coral  beds,  other  than  established  beds, 
conditional  beds,  or  refugia.  in  the  RR7 
seaward  of  the  U.S.  possessions  in  the 
western  Pacific. 
***** 

Precious  coral  means  any  coral  of  the 
genus  Corallium  in  addition  to  the 
following  species  of  corals: 
***** 

4.  In  Subpart  A  of  Part  680,  a  new 
§  Wii.\0,  Experimental  fishing  permits 
(EFPJ,  is  added  as  follows: 

fSaaiO    ExperlmentailtaMngpennlls 

(a)  General  The  Secretary  may 
authorize  the  direct  or  incidental  harvest 


of  precious  coral  managed  by  the  FMP 
which  would  otherwise  be  prohibited  by 
this  part  No  experimental  fishing  may 
be  conducted  unless  authorized  by  an 
experimental  fishing  permit  (EFP)  issued 
by  the  Secretary  in  accordance  with  the 
criteria  and  procediues  specified  in  this 
section.  EFFs  will  be  issued  without 
charge. 

(b)  Application.  An  applicant  for  an 
EFT  must  submit  to  the  Regional 
Director  at  least  60  days  before  the 
desired  effective  date  of  the  EFP  a 
written  application  including,  but  not 
limited  to.  the  following  information: 

(1)  The  date  of  the  application; 

(2)  The  applicant's  name,  mailing 
address,  and  telephone  number; 

(3)  A  statement  of  the  purposes  and 
goals  of  the  experiment  for  which  an 
EFP  is  needed,  including  a  general 
description  of  the  arrangements  for 
disposition  of  all  species  harvested 
under  the  EFP; 

(4)  A  statement  of  whether  the 
proposed  experimental  fishing  has 
broader  significance  than  the  applicant's 
individual  goals; 

(5)  For  each  vessel  to  be  covered  by 
the  EFP: 

(i)  Vessel  name; 

(ii)  Name,  address,  and  telephone 
number  of  owner  and  master; 

(iii)  U.S.  Coast  Guard  documentation. 
State  license,  or  registration  number; 

(iv)  Home  port; 

(v)  Length  of  vessel; 

(vi)  Net  tonnage; 

(vil)  Gross  tonnage; 

(viii)  Radio  call  sign; 

(ix)  Engine  horsepower  and 

(x)  Approximate  fish  hold  capacity. 

(6)  A  description  of  the  species 
(directed  and  incidental)  to  be  harvested 
under  the  EFP  and  the  amount(s)  of  such 
harvest  necessary  to  conduct  the 
experiment 

(7)  For  each  vessel  covered  by  the 
EFP,  the  approximate  time(s)  and 
place(s]  fishing  will  take  place,  and  the 
type,  size,  and  amount  of  gear  to  be 
used;  and 

(8)  The  signature  of  the  applicant 
The  Secretary  may  request  from  an 
applicant  additional  information 
necessary  to  make  the  determinations 
required  under  this  section.  An 
application  will  be  notified  of  an 
incomplete  application  within  10 
working  days  of  receipt  of  the 
application.  An  incomplete  application 
will  not  be  considered  until  comcted  in 
writing. 

(c)  Issuance.  (1)  If  an  application 
contains  all  of  the  required  information, 
the  Secretary  will  publish  a  notice  of 
receipt  of  the  application  in  the  Federal 
Register  with  a  brief  description  of  the 
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proposal,  and  will  give  interested 
persons  an  opportunity  to  comment.  The 
Secretary  will  also  forward  copies  of  the 
application  to  the  Western  Pacific 
Fishery  Management  Council,  the  U.S. 
Coast  Guard,  and  the  fishery 
management  agency  of  the  affected 
Stdte. 

(2)  At  a  Western  Pacific  Fishery 
Management  Council  meeting  following 
receipt  of  a  complete  application,  the 
Secretary  will  consult  with  the  Council, 
the  U.S.  Coast  Guard,  and  the  Director 
of  the  affected  State  fishery 
management  agency  concerning  the 
permit  application.  The  applicant  will  be 
notified  in  advance  of  the  meeting  at 
which  the  application  will  be 
considered,  and  invited  to  appear  in 
support  of  the  application  if  the 
applicant  desires. 

(3)  Within  5  working  days  after  the 
consultation  in  paragraph  (c)(2)  of  this 
section,  or  as  soon  as  practicable 
thereafter,  the  Secretary  will  notify  the 
applicant  in  writing  of  the  decision  to 
grant  or  deny  the  EFP,  and,  if  denied,  the 
reasons  for  tiie  denial.  Grounds  for 
denial  of  an  EFP  include,  but  are  not 
limited  to,  the  following:  ■ 

(i)  The  applicant  has  failed  to  disclose 
information  or  has  made  false 
statements  as  to  any  material  fact,  in 
connection  with  his  or  her  application; 
or 

(ii)  According  to  the  best  scientific 
information  available,  the  harvest  to  be 
conducted  under  the  permit  would 
detrimentally  affect  any  species  of  fish 
in  a  significant  way;  or 

(iii)  Issuance  of  the  EFP  would 
inequitably  allocate  fishing  privileges 
among  domestic  fishermen  or  would 
have  economic  allocation  as  its  sole 
purpose;  or 

(iv)  Activities  to  be  conducted  under 
the  EFP  would  be  inconsistent  with  the 
intent  of  this  section  or  the  management 
objectives  of  the  FMP;  or 

(v)  The  applicant  has  failed  to 
demonstrate  a  valid  justification  for  the 
permit;  or 

(vi)  The  activity  proposed  under  the 
EFP  would  create  a  significant 
enforcement  problem. 

(4)  The  Secretary  will  publish  a  notice 
in  the  Federal  Renter  announcing  the 
decision  to  grant  or  deny  an  EFP.  If  the 
permit  is  granted,  the  Federal  Register 
notice  will  describe  the  experimental 
fishing  to  be  conducted  under  the  EFP. 
The  Secretary  may  attach  terms  and 
conditions  to  the  EFP  consistent  with 
the  purpose  of  the  experiment  including, 
but  not  limited  to  the  following: 

(i)  The  maximum  amount  of  each 
species  which  can  be  harvested  and 
landed  during  the  term  of  the  EFP, 
including  trip  limits,  where  appropriate: 


(ii)  The  number,  sizes,  names,  and 
identification  numbers  of  the  vessels 
authorized  to  conduct  fishing  activities 
under  the  EFP; 

(iii)  The  time(s)  and  place(s)  where 
experimental  fishing  may  be  conducted: 

(iv)  The  type,  size,  and  amount  of  gear 
which  may  be  used  by  each  vessel 
operated  under  the  EFP; 

(v)  The  condition  that  observers  be 
carried  aboard  vessels  operated  under 
an  EFP; 

(vi)  Data  reporting  requirements;  and 

(vii)  Such  other  conditions  as  may  be 
necessary  to  assure  compliance  with  the 
purposes  of  the  EFP  consistent  with  the 
objectives  of  the  FMP. 

(d)  Duration.  The  effective  period  of 
the  permit  will  be  specified  by  the 
Secretary  in  the  terms  of  the  EFP.  An 
EFP  may  be  renewed  by  following  the 
application  procedures  in  this  section. 

(e)  Alteration.  Any  permit  that  has 
been  altered,  erased,  or  mutilated  is 
invalid. 

(f)  Transfer.  EFPs  issued  under  this 
part  are  not  transferable  or  assignable. 
An  EFP  is  vaHd  only  for  the  vessel(s)  for 
which  it  is  issued. 

(g)  Inspection.  Any  EFP  issued  under 
this  part  must  be  carried  aboard  the 
vessel(s)  for  which  it  was  issued.  The 
EFP  must  be  presented  for  inspection 
upon  request  of  any  authorized  officer. 

(h)  Surrender.  Upon  issuance  of  an 
EFT  the  applicant  must  surrender  to  the 
Regional  Director  any  permit  to  fish  for 
precious  coral  that  was  issued  under 
§  680.4  of  this  part. 

(i)  Sanctions.  Failure  of  the  holder  of 
an  EFP  to  comply  with  the  terms  and 
conditions  of  an  EFP,  the  provisions  of 
Subpart  B  of  this  part  any  other 
applicable  provision  of  this  part,  the 
Magnuson  Act,  or  any  other  regulation 
promulgated  under  this  Act,  will  be 
grounds  for  revocation,  suspension,  or 
modification  of  the  EFP  with  respect  to 
all  persons  and  vessels  conducting 
activities  under  the  EFP.  Any  action 
taken  to  revoke,  suspend,  or  modify  an 
EFP  for  enforcement  reasons  will  be 
governed  by  15  CFR  Part  904  Subpart  D. 

(j)  Permit  modification.  Where 
circumstances  have  changed  such  that  a 
permittee  desires  to  modify  any  term  or 
condition  of  an  EFP,  the  permittee  must 
submit,  to  the  Regional  Director,  a 
written  request  which  provides  full 
justification  and  supporting  information 
for  the  proposed  modification.  Such 
applications  for  modification  are  subject 
to  the  same  issuance  criteria  as  are 
original  applications,  as  provided  in 
paragraph  (c)  of  this  section. 
Modifications  to  an  EFP  which  are  of  a 
technical  nature,  only,  and  do  not  affect 
the  substance  of  the  fishing  activity 
authorized  by  the  EFP  may  be  approved 


by  the  Regional  Director  without  the 
notice  and  consultation  provided  for  in 
paragraphs  (c)  (1)  and  (2)  of  this  section, 
(k)  Appeals  of  administrative  action. 
(1)  Ebccept  as  provided  in  Subpart  D  of 
15  CFR  Part  904,  an  applicant  for  a 
permit  or  a  permit  holder  may  appeal 
the  denial  or  conditioning  of  a  permit 
under  fi  680.10  to  the  Assistant 
Administrator  for  Fisheries,  NOAA.  In 
order  to  be  considered  by  the  Assistant 
Administrator,  such  appeal  must  be  in 
writing,  must  state  the  action(s) 
appealed,  and  the  reasons  therefor,  and 
must  be  submitted  within  30  days  of  the 
action(s)  by  the  Regional  Director.  The 
appellant  may  request  an  informal 
hearing  on  the  appeal. 

(2)  Upon  receipt  of  an  appeal 
authorized  by  this  section,  the  Assistant 
Administrator  may  request  such 
additional  information  and  in  such  form 
as  will  allow  action  upon  the  appeal. 
Upon  receipt  of  sufficient  information, 
the  Assistant  Administrator  will  decide 
the  appeal  in  accordance  with  the 
criteria  set  out  in  SO  CFR  Part  680  and 
Amendment  1  to  the  FMP,  as 
appropriate,  based  upon  information 
relative  to  the  application  on  file  at  the 
NMFS  and  the  Western  Pacific  Fishery 
Management  Council  and  any  additional 
information,  the  summary  record  kept  of 
any  hearing  and  the  hearing  officer's 
recommended  decision,  if  any,  as 
provided  in  paragraph  (k)(3)  of  this 
section,  and  such  other  considerations 
as  deemed  appropriate.  The  Assistant 
Administrator  will  notify  all  interested 
persons  of  the  decision,  and  the 
reason(s)  therefor,  in  writing,  normally 
within  30  days  of  the  receipt  of  sufficient 
information,  unless  additional  time  is 
needed  for  a  hearing. 

(3)  If  a  hearing  is  requested  or  if  the 
Assistant  Administrator  determines  that 
one  is  appropriate,  the  Assistant 
Administrator  may  grant  an  informal 
hearing  before  a  hearing  officer 
designated  for  that  purpose  after  first 
giving  notice  of  the  time,  place  and 
subject  matter  of  the  hearing  in  the 
Federal  Register.  A  hearing  will 
normally  be  held  no  later  than  30  days 
following  publication  of  the  notice  in  the 
Federal  Register  unless  the  hearing 
officer  extends  the  time  for  reasons 
deemed  equitable.  The  appellant  and,  at 
the  discretion  of  the  hearing  officer, 
other  interested  persons,  may  appear 
personally  or  by  counsel  at  the  hearing 
and  submit  such  material  and  present 
such  arguments  as  determined 
appropriate  by  the  hearing  officer. 
Within  30  days  of  the  last  day  of  the 
hearing,  the  hearing  officer  will 
recommend  in  writing  a  decision  tb  the 
Assistant  Administrator. 
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(4)  The  Assistant  Administratar  may 
adopt  the  hearing  officer's 
recomraeflded  dedsioo.  in  whole  or  ia 
part  or  may  reject  or  modify  U.  In  any 
event,  the  Assistant  Administrator  wiH 
notify  interested  persons  of  the  decision, 
and  the  reasoa(s)  therefor,  in  writing 
withia  30  days  of  receipt  of  die  heating 
ofTicer's  recomaaended  decision.  The 
Assistant  Administrator's  actioa  ivill 
constitute  final  action  for  the  agency  for 
the  purposes  of  the  Administrative 
Procedure  Act 

(5)  Any  time  tinit  prescribed  in  this 
section  may  be  extended  for  a  period 
not  to  exceed  30  days  by  the  Assistant 
Administrator  for  good  caase.  either 


/ 


UMI 


upon  his  or  her  own  motion  or  upon 
written  request  from  the  appellant 
stadag  the  rea80B(s)  therefor. 

(1)  Protected  species.  Vessels  Hsfaing 
under  an  ffP  are  required  to  report  any 
incidental  take  or  fisheries  interaction 
with  protected  species  in  the  Fishing 
logbook  described  in  S  S80-5.  As 
required  by  that  section,  copies  of 
logbook  sheets  must  be  submitted  to  the 
Regional  Director  within  3  days  of 
arriving  in  port. 

$680.21    {Anwndad) 

5.  In  S  88021.  Table  1.  Ae  coral  bed 
named  "Hawaii,  Amencan  Samoa. 
Guam"  is  revised  to  read  as  "Hawaii, 


American  Samoa,  Guam,  U.S.  Pacific 
Island  possessions." 

§§  6«0.2. 6n.4,  «ML7.  «ML21.  and  aM.2S 

[Amandtdl 

6.  In  addition  to  the  amendments  set 
forth  above,  the  initials  "FCZ"  are       «' 
removed  and  the  initials  "EEZ"  are 
added  in  their  place  in  the  following 
places:  W  680.2,  definition  for  Permit 
area.  680.4(k].  680.7(a)(12].  68Q.21(a) 
Table  1.  ibotnote(c).  and  680.25  (a}  and 
(b). 
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proposed  rules  that  are  applicable  to  tha 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
auttiority,  filing  of  petitions  arxl 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMEm*  OF  AGRICULTURE 

Agricultural  Marketing  Service 

Beef  Promotion  and  Research; 
Certification  and  Nomination; 
Cattlemen's  Beef  Promotion  and 
Research  Board 

agency:  Agricultural  Marketing  Service, 

USDA. 

AcmON:  Notice. 

summary:  Notice  is  hereby  given  that 
the  United  States  Department  of 
Agriculture's  Agricultural  Marketing 
Service  (AMS)  is  accepting  applications 
from  State  cattle  producer  organizations 
and  beef  importers  for  appointment  to 
vacant  positions  on  the  Cattlemen's  Beef 
Promotion  and  Research  Board  (Board). 
Organizations  which  have  not 
previously  been  certified  that  are 
interested  in  submitting  nominations 
must  complete  and  submit  an  official 
application  form  to  AMS.  Previously 
certified  organizations  do  not  need  to 
reapply.  Notice  is  also  given  that 
vacancies  will  occur  on  the  Board  and 
that  during  a  period  to  be  established 
nominations  will  be  accepted  bom 
eligible  organizations  and  individual 
importers. 

EFFECnvE  DATE:  Applications  for 
Certification  must  be  received  by  close 
of  business  on  May  27, 1988. 
ADDRESS:  Certification  forms  as  well  as 
copies  of  the  certification  and 
nomination  procedures  may  be 
requested  from  Ralph  L  Tapp,  Chief; 
Marketing  Programs  and  Procurement 
Branch;  Livestock  and  Seed  Division; 
Agricultitral  Marketing  Service,  USDA; 
Room  2610-S;  P.O.  Box  96456; 
Washington,  DC  20090-6456. 
FDR  FURTHER  INFORMATION  CONTACr 
Ralph  L  Tapp,  (202)  447-2650. 
StIPFLEMENTARV  INFORMATKM:  The  Beef 
Promotion  and  Research  Act  of  1985, 
approved  December  23, 1985,  authorizes 
the  implementation  of  a  national  Beef 


Promotion  and  Research  Order.  The 
Order,  as  published  in  the  July  18, 1986, 
Federal  Register  (51  FR  26132),  provides 
for  the  establishment  of  a  Board.  The 
Board  consists  of  108  cattle  producers 
and  5  importers  appointed  by  the 
Secretary.  The  duties  and 
responsibilities  of  the  Board  are 
specified  in  the  Order. 

The  Act  and  the  Order  provide  that 
the  Secretary  shall  either  certify  or 
otherwise  determine  the  eligibility  of 
State  or  importer  organizations  or 
associations  to  nominate  members  to 
the  Board  to  ensure  that  nominees 
represent  the  interests  of  cattle 
producers  and  importers.  Nominations 
for  importer  representatives  may  also  be 
made  by  individuals  who  import  cattle, 
beef,  or  beef  products.  Individual 
importers  do  not  neet  to  be  certified  as 
eligible  to  submit  nominations.  When 
individual  importers  submit 
nominations,  they  must  establish  to  the 
satisfaction  of  the  Secretary  that  they 
are  in  fact  importers  of  cattle,  beef,  or 
beef  products,  pursuant  to 
§  1260.143(b)(2)  of  the  Order  (7  CFR 
1260.143(b)(2)).  Individual  importers  are 
encouraged  to  contact  AMS  at  the  above 
address  to  obtain  further  information 
concerning  the  nomination  process, 
including  the  beginning  and  ending 
dates  of  the  established  nomination 
period  and  required  nomination  forms 
and  biographical  data  sheets. 
Certification  and  nomination  procedures 
were  promulgated  in  the  final  rule, 
published  in  the  April  4, 1986,  Federal 
Register  (51  FR  11557).  Organizations 
which  were  certified  in  1986  and  1987  to 
nominate  members  to  the  Board  do  not 
need  to  reapply  for  certification  to 
nominate  producers  and  importers  for 
the  existing  vacancies. 

The  Act  and  the  Order  provide  that 
the  members  of  the  Board  shall  serve  for 
terms  of  three  (3)  years,  except  that 
members  appointed  to  the  initial  Board 
shall  serve,  proportionately,  for  terms  of 
1, 2,  and  3  years.  The  Order  also 
requires  USDA  to  announce  when  a 
Board  vacancy  does  or  will  exist.  Since 
the  initial  Board  was  appointed  on 
August  4, 1986,  there  will  be  vacancies 
in  those  States  or  units  whose  producer 
or  importer  representatives  were 
appointed  to  the  initial  Board  for  a  2- 
year  term.  The  36  vacancies  by  State  or 
unit  are  as  follows: 
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State  or  unit 

Nunv 

tMTOl 

vacari- 
cies 

Aiizona 

CaMomia „_    ^ 

Coiorado 

Iowa „ „.    .„ 

Kansas 

Louiaiarta ...... „.... „„ 

Michigan 

Minnesota _...„.            , 

Mississip(y 

Missouri 

Nahraslu 

Nevada 

NewMflxim  ,    

Nortti  Carolina 

Oklahoma 

South  Carolina 

South  Dakota ,     , 

Tennessee _„         „„ _.„  „ 

Texas _    „..„.„„ „. 

Utah 

West  Virginia 

Wisconsin _      .„„._     

Wyoming 

Mid-Adantic  (CT,DE.MD.NJ,RI) 

Northeast  (ME.MA,NH,VT) 

Importers 

2 

Since  there  are  no  anticipated 
vacancies  on  the  Board  for  the 
remaining  States'  positions,  or  for  the 
positions  of  the  Northwest  unit, 
nominations  will  not  be  solicited  from 
certified  organizations  or  associations  in 
those  States  or  in  the  Northwest  tmit. 

Uncertified,  eligible  producer 
organizations  in  all  States  that  are 
interested  in  being  certified  as  eligible  to 
nominate  cattle  producers  for 
appointment  to  the  listed  producer 
positions,  must  complete  and  submit  an 
official  "Application  for  Certification  of 
Organization  or  Association,"  which 
must  be  received  by  close  of  business  on 
May  27, 1988.  Uncertified,  eligible 
importer  organizations  that  are 
interested  in  being  certified  as  eligible  to 
nominate  importers  for  appointment  to 
the  listed  importer  positions  must  apply 
by  the  same  date.  Importers  should  not 
use  the  application  form,  but  should 
provide  the  requested  information  by 
letter,  as  provided  for  in  7  CFR 
1260.540(b).  Applications  fiom  States  or 
units  without  vacant  positions  on  the 
Board  and  other  applications  received 
after  May  27, 1988,  will  be  considered 
for  eligibility  to  nominate  producers  or 
importers  for  subsequent  vacancies  on 
the  Board. 

Only  those  organizations  or 
associations  which  meet  the  criteria  for 
certification  of  eligibility  promulgated  at 
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7  CFR  1260.530,  which  were  pebfahed  in 
51  FR 11557, 11559  (April  4. 1886)  eie 
eligible  for  certification.  Those  criteria 
are:  1 

(a)  For  State  organizations  or         | 
associations — 

[1]  Total  paid  membership  must  be 
comprised  of  at  least  a  majority  of  cattle 
prodocers  or  represent  at  least  a 
majority  of  cattle  producers  in  a  State  or 
unit 

(2)  N4embership  must  represent  a 
substantial  number  of  producers  who 
produce  a  substantial  numhtr  of  cattle 
in  such  State  or  unit. 

(3)  There  must  be  a  history  of  stability 
and  permanency. 

(4)  There  must  be  a  primary  or 
overriding  purpose  of  pr(»M>tiiig  the 
economic  welfare  of  cattle  producers. 

(b)  For  organizations  or  associations 
representing  importers,  the 
determinatioa  by  the  Secretary  as  to  the 
eligibility  of  importer  organizations  or 
associations  to  nominate  members  to 
the  Board  shall  be  based  on  applications 
containing  the  foUowing  inforRiatio& — 

(1)  The  number  and  type  of  men^iers 
represented  (i.e.,  beef,  or  cattle 
importers,  etc.]. 

(2)  Aanual  import  votome  in  pounds  of 
beef  and  beef  products  and/or  the 
numtier  of  head  of  cattle. 

(3)  The  stability  and  permanency  of 
the  importer  organization  or  association. 

(4)  The  number  of  years  in  existence. 

(5)  the  names  of  the  countries  of 
origin  for  cattle,  beef,  or  beef  products 
imported. 

AB  certified  organizations  and 
associations,  including  those  which 
were  previoosly  tierlilied  in  the  States  or 
units,  having  vacant  positions  on  the 
Board  wffi  be  notified  simultaneously  in 
writing  of  the  begimiing  and  ending 
dates  of  the  established  nonrination 
period  and  will  be  provided  widi 
recjeired  nomnatioB  fonns  and 
biographical  data  sheets. 

The  nasws  of  qualified  nominees 
received  by  Sie  estabKshed  due  date 
will  be  submitted  to  the  Secretaiy  of 
Agriceltve  for  consideiatiun  as 
appointees  to  die  Board. 

Done  8t  Washington.  DC.  oo:  April  Zt  1968. 
WiffiamT.Muley. 

Deputy  Administratar,  Uarketiag  Pragramta. 
[FR  Doc  88-eiSl  Filed  4-2S^8K  8945  u^ 


COMMISSIOII  ON  CIVIL  iUGHTS 

South  Dakota  Advisory  CommMM; 
Puliflc  Maatbiy 

Notice  is  hereby  given,  paraauit  to  die 
provisions  of  the  Hdes  aid  BegnlatiaBS 
of  the  U.S.  Cammssian  on  Chri  W^Ms, 


that  the  South  Dakota  Advisory 
Committee  to  the  Commission  will 
convene  at  9:00  a.m.  and  adjourn  at 
12:00  p.m.  on  May  20, 1988,  at  the 
Holiday  Iim  City  Cenb%,  100  West  8th 
Street,  Sioux  Falls,  South  Dakota  57102. 
The  pNupose  of  the  SMeting  is  to  plan 
pn^ect  activities  for  the  new  charter 
period  and  to  discuss  civil  ri^ts  issaes 
affectinB  the  Stale  of  Saalfa  Dakota. 

PenoBS  desiring  additional 
informatian,  or  ptanninq  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Francis 
Whitebird  or  Philip  Moatez.  Director  of 
the  Western  Regional  Division  (213) 
894-3437,  (TDD  213/S94-0508}.  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  office  at  least  five 
(5)  woiidng  days  before  the  scheduled 
date  of  the  meeting. 

He  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  ndes 
and  regulations  of  the  Commissioii. 

Dated  at  Washii^ton.  DC  April  18. 1988. 
SusanJ.Prado, 
Acting  Staff  Director. 
[FR  Doc  «a-«)S6  Filed  4-26-«C  894S  am] 


DEPARTMENT  OF  COMMERCE 

Agency  laformafioa  CoflecHons  Under 
Revfaw  by  tha  OTfloa  of  Managamant 
and  Budget  (0MB) 


DOC  has  sabadtted  to  OMB  for 
clearance  the  ftdkming  proposals  for 
collection  of  infiaauitioo  WKka  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  LJ.S.C  Chapter  351. 

Agency:  Nationoil  Oceanic  and 
AtmospJurk  Administration. 

Title:  Western  Paci&  ftecioQS  Coal 
ExpetimeutaifawdL 

Form  Nmaber  Agenty— M/ A:  Olffi— 
N/A. 

Type  of  Request  New  CaiUecdan. 

Burden:  3  respondents;  3  reporting 
hours. 

Needs  and  Uses:  An  experimental 
fishing  permit  system  is  being  proposed 
for  the  Precious  Corals  Fishery  of  the 
Western  Pacific  Region.  It  is  intended  to 
increase  the  opportunities  for  domestic 
fishermen  to  harvest  corals  whUe 
continuing  to  protect  the  resource. 
Without  the  experimental  permit 
procedure,  die  possftflity  of  domestic 
utilization  of  dds  resource  is  reduced. 

Affected  Pabbc:  ladtviduals; 
businesses  or  other  far-proBt 
institutions;  sonfl  beeinesses  or 
organizations. 

Frequency:  Annually. 


Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer  John  Griffen.  395- 
7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Western  Pacific  Precious  Coral 
Logbook. 

Form  Number  Agency — N/A:  OMB — 
0648-0Q1& 

Type  of  Request  Revision  of  a 
currently  approved  coUectioa. 

Burden:  3  respondents;  30  reporting 
hours. 

Needs  and  Uses:  Individuals  holding 
pennits  to  fish  for  precious  corals  in  t^ 
western  Pacific  region  are  required  to 
submit  logbooks  containing  catch  and 
effort  information.  The  data  will  be  used 
by  the  National  Marine  Fisheries 
Service  to  eoodud  stock  assessments 
which  win  be  used  in  aakiag  fishery 
management  decisions. 

Affected  Public:  Individnak; 
businesses  or  other  for-profit 
institutions;  sbmU  businesses  or 
organizations. 

Frequency:  Daily  when  fishing. 

Respondent's  Obligation:  Mandatory. 

OMB  ZJesA  QlJ^fcen  John  Griffon.  39&- 
7340. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
caffixig  or  writing  DOC  Qearance 
Officer,  Edward  Nffidials,  (202)  377-3271, 
Department  of  Commerce,  Room  0622, 
14di  and  Constitution  Avenue  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  shoidd  be  sent  to 
John  Griffen,  OKffi  Desk  Officer,  Room 
3228,  New  Executive  Office  Building, 
Washington.  DC  20503. 

Dated:  Ayril  2a  laae. 
Edward  Michris, 

DeparimealCiearaaeeOffiioer,  Offiaeof 
Management  and  Organization. 
[FR  Doc  88-0085  Filed  4-^25-88:  %A&  am] 
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Natfcwai  Oceanic  and  Alwoaphartc 
Administration 


Coaatai: 
Conaiali 
from  an  Obfacflon  by  Via  ^nrto  fVca 


AOCNCV:  National  Oeeanic  and 
Atmo^iheric  Administration. 
Commerce. 

ACTWm:  Notice  of  ap|>eaL 

Felipe  Beltean  (AppeBanf)  has  fHed  a 
Notice  of  Appeel  witii  die  Secretary  of 
Commerce  ender  section  307(c)(3)(A)  of 


the  Coastal  Zone  Management  Act  of 
1972, 16  U.S.C.  1458  (c)(3)(A).  and  Uie 
Department  of  Commerce's 
implementing  regulations,  15  CFR  Part 
930,  Subpart  H  (1987).  This  appeal  arises 
from  an  objection  by  the  Puerto  Rico 
Planning  Board  to  the  Appellant's 
consistency  certification  for  U.S.  Army 
Corps  of  Engineers  Application  No. 
87IAM-20990  for  construction  of  a 
bulkhead  with  backfill  and  a  boat  ramp 
along  the  Bayamon  Rivet  in  Catano, 
Puerto  Rico. 

If  the  Appellant  perfects  the  appeal  by 
filing  the  supporting  data  and 
information  required  by  the 
Department's  implementing  regulations, 
public  comments  will  be  solicited  by  a 
notice  in  the  Federal  Register  and  a 
local  newspaper. 

FOR  AOOmONAL  INFORMATION  CONTACn 
Cynthia  L  Mackey,  Attorney /Adviser, 
Office  of  the  Assistant  General  Counsel 
for  Ocean  Services,  National  Oceanic 
and  Atmospheric  Administration,  U.S. 
Department  of  Commerce,  1825 
Connecticut  Avenue  NW.,  Suite  603, 
Washington,  DC  20235.  (202)  673-5200. 

Date:  April  20, 1988. 
William  E.  Evans, 
Under  Secretary  for  Oceans  and  Atmosphere. 

(Federal  Domestic  Assistant  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance) 

[FR  Doc.  88-0124  Filed  4-25-88:  8:45  am] 

BILUNO  COOC  361ft.<IS-M 


Coastal  Zone  Management;  Federal 
Consistency  Appeal  by  Angal  Harrara 
From  an  Objection  by  tha  Puerto  Moo 
Planning  Board 

agency:  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

action:  Notice  of  appeal. 

Angel  Herrera  (Appellant)  has  filed  a 
Notice  of  Appeal  with  the  Secretary  of 
Commerce  under  section  307(c)(3)(A)  of 
the  Coastal  Zone  Management  Act  of 
1972, 16  U.S.C.  1456(c)(3)(A).  and  tiie 
Department  of  Commerce's 
implementing  regulations,  15  CFR  Part 
93a  Subpart  H  (1987).  This  appeal  arises 
from  an  objection  by  the  Ihierto  Rico 
Planning  Board  to  the  Appellant's 
consistency  certification  for  U.S.  Army 
Corps  of  Engineers  Application  No. 
87IPM-21172  for  the  deposit  of  fill 
material  to  build  new  parking  facilities 
in  San  Juan.  Ihierto  Rica 

If  the  Appellant  perfects  the  appeal  by 
filing  the  supporting  data  and 
information  required  by  the 


Department's  implementing  regulations, 
public  comments  will  be  solicited  by  a 
notice  in  the  Federal  Register  and  a 
local  newspaper. 

FOR  ADDITIONAL  INFORMATION  CONTACT 

Cynthia  L.  Mackey,  Attorney/ Adviser, 
Office  of  the  Assistant  General  Counsel 
for  Ocean  Services,  National  Oceanic 
and  Atmospheric  Administration,  U.S. 
Department  of  Commerce,  1825 
Connecticut  Avenue  NW.,  Suite  603, 
Washington,  DC  20235,  (202)  673-5200. 

Date:  April  2a  1988. 
William  E  Evans, 
Under  Secretary  of  Oceana  and  Atmosphere. 

(Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance) 

[FR  Doc  88-9125  Filed  4-25-88;  8:45  am] 
BMJNa  COOC  1610-4S-M 


Coastal  Zona  Management;  Federal 
Consistency  Appeal  by  Taiednco,  Inc. 
From  an  Objection  by  ttia  Puerto  Rico 
Planning  Board 

agency:  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

ACTION:  Notice  of  appeal. 

Telecinco,  Inc.  (Appellant)  has  filed  a 
Notice  of  Appeal  with  the  Secretary  of 
Conunerce  under  section  307(c)(3)(A)  of 
the  Coastal  Zone  Management  Act  of 
1972, 16  U.S.C.  1456(c)(3)(A),  and  tiie 
Department  of  Commerce's 
implementing  regulations,  15  CFR  Part 
930,  Subpart  H  (1987).  This  appeal  arises 
from  an  objection  by  the  Puerto  Rico 
Planning  Board  to  the  Appellant's 
consistency  certification  for  U.S.  Army 
Corps  of  Engineers  Application  No. 
87IPM-20854  for  Uie  filling  of  0.5  acres  of 
wetlands  to  develop  residential  plots 
near  Joyuda  Lagoon  in  Cabo  Rojo, 
Puerto  Rico. 

If  the  Appellant  perfects  the  appeal  by 
filing  the  supporting  data  and 
information  required  by  the 
Department's  implementing  regulations, 
public  comments  will  be  solicited  by  a 
notice  in  the  Federal  Register  and  a 
local  newspaper. 

FOR  ADDITIONAL  INFORMATION  CONTACT 

Cynthia  L  Mackey,  Attorney/ Adviser, 
Office  of  the  Assistant  General  Coimsel 
for  Ocean  Services,  National  Oceanic 
and  Atmospheric  Administration,  U.S. 
Department  of  Commerce,  1825 


Connecticut  Avenue  NW.,  Suite  603, 
Washington,  DC  20235,  (202)  673-5200. 

Date:  April  20. 1988. 
William  E  Evans, 
Under  Secretary  for  Oceans  imd  Atmosphere, 

(Federal  Domestic  Assistant  Catalog  No. 

11.419  Coastal  Zone  Management  Program 

Assistance) 

[FR  Doc.  88-9128  Filed  4-25-88:  8:45  am] 

BUIJNO  COOE  SSIfr-OS-M 


Coastal  Zone  Management;  Federal 
Consistency  Appeal  by  Tip  Top 
Associates  From  an  Objection  by  tha 
South  Carolina  Coastal  Council 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration. 
Commerce. 

action:  Notice  of  appeal. 

Tip  Top  Associates  (Appellant)  has 
filed  a  Notice  of  Appeal  with  the 
Secretary  of  Commerce  under  section 
307(c)(3)(A)  of  the  Coastal  Zone 
Management  Act  of  1972, 16  U.S.C 
1456(c)(3)(A),  and  the  Department  of 
Commerce's  implementing  regulations, 
15  CFR  Part  930,  Subpart  H  (1987).  This 
appeal  arises  from  an  objection  by  the 
South  Carolina  Coastal  Council  to  the 
Appellant's  consistency  certification  for 
U.S.  Army  Corps  of  Engineers 
AppUcation  No.  P/87-3&-351  for  the 
filling  of  0.74  acres  of  wetiands  for  the 
construction  of  a  roadway  over  Cowford 
Creek  in  Horry  County,  South  Carolina. 

If  the  Appellant  perfects  the  appeal  by 
filing  the  supporting  data  and 
information  required  by  the 
Department's  implementing  regulations, 
public  comments  will  be  sohcited  by  a 
notice  in  the  Federal  Register  and  a 
local  newspaper. 

FOR  ADDITIONAL  INFORMATION  CONTACT 

Cynthia  L  Mackey,  Attorney/Adviser, 
Office  of  the  Assistant  General  Counsel 
for  Ocean  Services,  National  Oceanic 
and  Atmospheric  Administration,  U.S. 
Department  of  Commerce,  1825 
Connecticut  Avenue  NW.,  Suite  803, 
Washington,  DC  20235,  (202)  673-5200. 

Date:  April  20, 1988. 
William  E.  Evans, 
Under  Secretary  for  Oceans  and  A  tmosphere. 

(Federal  Domestic  Assistant  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance) 

[FR  Doc  88-9127  Filed  4-25-8S:  8:45  am] 

SIUNM  COOE  SSIO-OS-M 
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Coastal  Zone  Management;  Federal 
Consistency  Appeal  l)y  Claude  A. 
White  From  an  Ob|ectlon  by  the  South 
Carolina  Coastal  Council 

agency:  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

action:  Notice  of  appeal. 

Claude  A  White  (Appellant]  has  filed 
a  Notice  of  Appeal  with  the  Secretary  of 
Commerce  under  section  307(c)(3)(A)  of 
the  Coastal  Zone  Management  Act  of 
1972. 16  U.S.C.  1456(c)(3)(A).  and  the 
Department  of  Commerce's 
implementing  regualtions.  15  CFR  Part 
930.  Subpart  H  (1987).  This  appeal  arises 
from  an  objection  by  the  South  Carolina 
Coastal  Council  to  the  Appellant's 
consistency  certification  for  U.S.  Army 
Corps  of  Engineers  Application  No.  P/N 
87-SAC-2&-87-794B  for  the  filling  of  0.34 
acres  of  wetlands  in  order  to  make  his 
property  more  marketable. 

If  the  Appellant  perfects  the  appeal  by 
filing  the  supporting  data  and  i 

information  required  by  the  ' 

Department's  implementing  regulations, 
public  comments  will  be  solicited  by  a 
notice  in  the  Federal  Register  and  a 
local  newspaper. 

FOR  ADOmONAL  INFORMATION  CONTACT 

Cynthia  L  Mackey,  Attomey/Ad\iser. 
Office  of  the  Assistant  General  Counsel 
for  Ocean  Services,  National  Oceanic 
and  Atmospheric  Administration,  U.S. 
Department  of  Commerce,  1825 
Connecticut  Avenue  NW.,  Suite  603, 
Washington,  DC  20235.  (202)  673-5200. 

Date:  April  20. 1988.  , 

Willum  E.  Evans,  I 

Under  Secretary  for  Oceans  and  A  tmospherc. 
(Federal  Domestic  Assistant  Catalog  No. 
11.419  Coastal  Zone  Mangement  Program 
Assistance) 
[FR  Doc.  88-9128  Filed  4-2S-88;  8:45  am] 

HLLMG  CODE  3S10-<M-M 


CariblMan  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA  Commerce. 

The  Caribbean  Fishery  Management 
Council's  Administrative  Committee  will 
convene  a  pubUc  meeting  April  27-28. 
1988,  at  the  Cotmcil's  office  (address 
below). 

On  April  27  from  2  p.m.  to 
approximately  5  p.m..  the  Committee 
will  discuss  a  definition  of  overfishing, 
environmental/habitat  problems,  and 
issues  related  to  the  Committee's  regular 
administrative  operations.  The  public 
meeting  will  reconvene  April  28  from  10 
a.m.  to  noon,  it  necessary. 


For  further  information  contact  the 
Caribbean  Fishery  Management 
Council.  Banco  de  Ponce  Building.  Suite 
1108.  Hato  Rey.  PR  00918-2577;  (809) 
753-492a 

Dated:  April  21. 1988. 
Ridiard  H.  Sdiaefer, 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 
(FR  Doc.  88-9136  Filed  4-25-88;  8:45  am) 

aiUJNO  CODE  3S10-22-M 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Availability  of  DoD  5025.1-1,  "DoO 
Directives  System  Annual  Index" 

action:  Notice. 

summary:  This  notice  is  to  inform  the 
public  and  U.S.  Government  Agencies 
other  than  the  Department  of  Defense  of 
the  availabiUty  of  DoD  5025.1-1.  The 
Index  may  be  purchased  from  the 
following  organizations: 

National  Technical  Information  (NTIS), 

5285  Port  Royal  Road.  Springfield, 

Virginia  22181,  Telephone  number 

(703)  487-4600. 
OR 
U.S.  Naval  Publications  and  Forms 

Center  (NPFC).  5801  Tabor  Avenue. 

Attention  Code  1052,  Philadelphia. 

Pennsylvania  19120-5099.  Telephone 

number  (215)  697-3321. 

The  NTIS  accession  number  for  the 
"DoD  Directives  System  Annual  Index." 
January  1988  edition,  is  PB88 189626; 
NPFC  identifies  it  as  DoD  5025.1-1. 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Linda  Bynum.  Correspondence  and 
Directives  Directorate.  Directives 
Division.  Room  2A286.  the  Pentagon. 
Washington,  D.C.  20301-1155,  telephone 
number  (202)  697-4111. 
Patricia  H.  Means, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
April  22, 1988. 
[FR  Doc.  88-9133  Filed  4-25-88;  8:45  am) 

BILUNG  COOC  3t10-01-M 

DEPARTMENT  OF  ENERGY 

Assistant  Secretary  for  International 
Affairs  and  Energy  Emergencies 

Proposed  Sut>sequent  Arrangements 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of 
proposed  "subsequent  arrangements" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 


States  of  America  and  the  Government 
of  Japan  concerning  Civil  Uses  of 
Atomic  Energy,  as  amended,  and  the 
Additional  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  European 
Atomic  Energy  Community  (EURATOM) 
concerning  Peaceful  Uses  of  Atomic 
Energy,  as  amended. 

The  subsequent  arrangements  to  be 
carried  out  under  the  above-mentioned 
agreements  involve  approval  of  the 
following  retransfers: 

RTD/IA(EU)-39,  for  the  retransfer  of 
441  kilograms  of  uranium  enriched  to 
18.7  percent  in  the  isotope  uranium-235 
from  the  Federal  Republic  of  Germany 
to  )apan  for  fabrication  of  fuel  for  the 
JOYO  experimental  breeder  reactor. 

RTD/JA(EU)-40,  for  the  retransfer  of 
18.5  kilograms  of  uranium  enriched  to 
27.02  percent  in  the  isotope  uranium-235 
from  the  Federal  Republic  of  Germany 
to  Japan  for  fabrication  of  fuel  for  the 
JOYO  experimental  breeder  reactor. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  these 
subsequent  arrangements  will  not  be 
inimical  to  the  common  defense  and 
security. 

These  subsequent  arrangements  will 
take  elTect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 

Date:  April  21. 1988. 
Richard  H.  Williamson, 
Acting  Assistant  Secretary  for  International 
Affairs  and  Energy  Emergencies. 
[FR  Doc.  88-9093  Filed  4-25-88;  8:45  am] 

BILUNG  CODE  6450-01-11 


Proposed  Subsequent  Arrangement 

Pursuant  to  Section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
imder  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Sweden  concerning  Peaceful  Uses  of 
Nuclear  Energy,  and  the  Additional 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  European  Atomic 
Energy  Community  (EURATOM) 
concerning  Peaceful  Uses  of  Atomic 
Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfer  RTD/EW(SW>-78. 
for  the  transfer  bom  Sweden  to 
Belgonucleaire,  Dessel,  Belgium,  of 
irradiated  fuel  segments  containing  609 


grams  of  uranium  depleted  in  the 
isotope  uranium-235  and  3  grams  of 
plutonium  for  post-irradiation 
examination. 

In  accordance  with  Section  313  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
jt  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 

Date:  April  21. 1968. 
Richard  H.  Wimanuao, 
Acting  Assistant  Secretary  for  Intenwliona! 
Affairs  and  Energy  Emergencies. 
[FR  Doc.  88-9094  Filed  4-2S-88;  8:45  am] 

BILUNG  CODE  64S0-01-M 

Office  of  Chrilian  Radioactive  Waste 
Management 

Initial  Version  of  a  Study  on  Dry  Cask 
Storage  To  Be  Released  for  Public 
Comment 

agency:  Office  of  Civilian  Radioactive 
Waste  Management.  DOE. 
action:  Notice  of  solicitation  of 
comments. 

summary:  In  accordance  with  the 
requirements  of  section  5064  of  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987  (Pub.  L  100-203),  the  Department 
of  Energy's  (DOE)  Office  of  Civilian 
Radioactive  Waste  Management 
(OCRWM)  is  preparing  a  report  on  the 
study  and  evaluation  of  the  use  of  dry 
cask  storage  (and  other  technologies 
currently  being  considered)  at  reactor 
sites  to  meet  the  utility  industry's  spent 
nuclear  fuel  storage  needs  through  the 
start  of  operation  of  a  permanent 
geologic  repository  (year  2003).  As  part 
of  this  study,  the  OCRWM  will  solicit 
the  views  of  State  and  local 
governments  and  the  public  on  an  initial 
version  of  the  report  which  is  intended 
to  be  released  this  summer.  Those 
interested  in  commenting  on  the  report 
should  submit  a  request  to  the  DOE 
contact  hsted  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Gregory  Hartkopf.  U.S.  Department 
of  Energy.  Office  of  Civilian  Radioactive 
Waste  Management.  RW-32,  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington.  DC  20585,  (202)  586- 
2839. 

SUPPt^MENTARY  INFORMATION: 
Preparation  of  this  study  and  evaluation 
has  been  initiated  by  the  OCRWM.  The 
completed  report  is  intended  to  be 
submitted  to  the  Congress  by  the 


statutory  date  of  October  1, 198a 

Consistent  with  the  guidance  from 
Congress,  the  objectives  of  the  study 
are: 

1.  To  consider  the  costs  of  dry  cask 
storage  technology,  the  extent  to  which 
dry  cask  storage  at  reactor  sites  will 
affect  human  health  and  the 
environment,  the  extent  to  which 
storage  at  reactor  sites  affects  the  cost 
and  risk  of  transporting  spent  nuclear 
fuel  to  a  central  facility  such  as  a 
monitored  retrievable  storage  facility, 
and  any  other  factors  that  are 
considered  appropriate. 

2.  To  consider  the  extent  to  which 
amounts  in  the  Nuclear  Waste  Fund  can 
be  used,  and  should  be  used,  to  provide 
funds  to  construct,  operate,  maintain, 
and  safeguard  spent  nuclear  fuel  in  dry 
cask  storage  at  reactor  sites. 

3.  To  consult  with  the  Nuclear 
Regulatory  Commission  and  include  its 
views  in  the  report. 

4.  To  solicit  the  views  of  State  and 
local  governments  and  the  publia 

Tliis  notice  is  intended  to  facilitate  the 
participation  of  State  and  local 
governments  and  the  public  by 
informing  them  of  the  study  and  its 
objectives,  and  notifying  them  that  an 
intitial  version  of  the  report  will  be 
available  for  their  review  and  comment. 
A  subsequent  notice  will  be  placed  in 
the  Federal  Register  to  indicate  that 
copies  of  the  report  are  available  and 
that  the  public  comment  period  has 
begun.  The  initial  version  of  the  report  is 
intended  to  be  released  during  the 
summer  of  1986. 

After  reviewing  the  comments 
received,  the  Department  will  make  any 
necessary  modiciations  to  the  report 
before  it  is  submitted  to  the  Congress. 
Comments  received  before  or  during  the 
public  comment  period  will  be  included 
in  a  comment  appendix  to  the  report 
and.  it  time  permits,  a  summary  of 
comments  may  be  included  in  the  body 
of  the  report  "rhose  interested  in 
receiving  a  copy  of  the  initial  version  of 
the  report  or  submitting  comments 
should  write  to  the  DOE  contact  listed 
above. 

Issued  in  Washington,  DC,  April  20. 1988 
Charles  E.  Kay, 

Acting  Director.  Office  of  Civilian 
Radioactive  Waste  Management 
(FR  Doc.  88-9157  Filed  4-25-88;  8:45  am] 

BILUNG  CODE  64S0-01-M 


DEPARTMENT  OF  DEFENSE 

Advisory  Group  on  Electron  Devices; 
Advisory  Committee  Meeting 

summary:  Working  Group  A  (Mainly 
Microwave  Devices)  of  the  DoD 


Advisory  Group  on  Electron  Devices 
(AGED)  announces  a  closed  session 
meeting. 

date:  The  meeting  will  be  held  at  0800, 
Thursday.  19  May.  1988. 

address:  The  meeting  will  be  held  at 
the  Naval  Post  Graduate  School, 
Spanagel  Hall.  Room  lOlA.  Monterey. 
California  93943. 

FOR  FURTHER  INFORMATION  CONTACT 

Harold  Summer,  AGED  Secretariat.  201 
Varick  Street.  New  York.  10014. 

SUPPLEMENTARY  INFORMATK>N:  The 

mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director.  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
mihtary  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave, 
electronic  warfare  devices,  millimeter 
wave  devices,  and  passive  devices.  "Hie 
review  will  include  classified  program 
details  throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L  No.  92-463.  as  amended,  (5 
U.S.C.  App.  II,  10(d)  (1982)).  it  has  been 
determined  that  this  Advisory  Croup 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1982),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 
Patricia  H.  Means 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
April  22, 1988. 

[FR  Doc.  88-9134  Filed  4-25-M;  8:45  am] 
BHXING  COOC  31MH>t-ll 

Defense  Science  Board  Task  Force  on 
Advanced  Naval  Warfare  Conceptr, 
Advisory  Committee  Meetings 

action:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:The  Defense  Science  Board 
Task  Force  on  Advanced  Naval  Warfare 
Concepts  will  meet  in  a  closed  session 
on  June  16.  August  29-30.  and  September 
22. 1988  at  the  Center  for  Naval 
Analyses,  Alexandria,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Aquisition  on  scientific  and 
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technical  matters  as  tliey  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  examine  advanced  naval 
warfare  concepts  and  assess  relevant 
technology,  equipment,  and 
modernization  plans. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act« 
Pub.  L  No.  92-463,  as  amended  (5  U.S.C. 
App.  II  (1982)),  it  has  been  determined 
that  these  DSB  Task  Force  meetings, 
concern  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1982).  and  that  accordingly 
these  meetings  will  be  closed  to  the 
public. 

Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
April  22. 1988. 
[FR  Doc.  88-9135  Filed  4-25-88;  8:45  am] 

BtLLMQ  CODE  MKHI1-M 


DefMvtment  Of  the  Army 

Army  Science  Board;  Meeting 

In  accordance  with  section  10(a](2]  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: , 

Name  of  the  Committee:  Army 
Science  Board  (ASH). 

Dates  of  Meeting:  11-12  May  1988. 

Time:  0800-1700  hours.  11  May;  0800- 
1500  hours.  12  May. 

Place:  Fort  Hood:  Texas. 

Agenda:  The  Army  Science  Board  Ad 
Hoc  Subgroup  on  Close  Combat 
Training  Strategy  for  the  1990'8  will 
meet  for  the  purpose  of  observing  how 
simulators/simulations  are  incorporated 
into  the  training  of  units  and  to  discuss 
the  utility  of  these  devices  with  the 
commanders  who  use  them.  This 
meeting  is  open  to  the  public.  Any 
interested  person  may  attend,  appear 
before,  or  file  statements  with  tlie 
committee  at  the  time  and  in  the  manner 
permitted  by  the  committee.  The  ASB 
Administrative  Officer,  Sally  Warner, 
may  be  contacted  for  further 
information  at  (202)  695-3039/7046. 
SaUy  A.  Warner. 
Administrative  Officer,  Army  Science  Board. 

|FR  Doc.  88-9178  Filed  4-25-88;  8:45  am] 

BNJJNO  COOE  tJVhOt-m 


Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 


Name  of  the  Committee:  Army 
Science  Board  (ASB). 

Dates  of  Meeting:  18-19  May  1988. 

Time  of  Meetings:  0800-1500  hours,  18 
May  1988;  0730-1600  hours,  19  May  1988. 

PJace:  AVSCOM  HQ.  St.  Louis.  MO; 
and  TRAC  HQ.  Ft.  Leavenworth.  KS. 

Agenda:  The  Army  Science  Board  Ad 
Hoc  Subgroup  for  Army  Analysis  will 
meet  for  briefings  at  AVSCOM  Hq  to 
discuss  the  role  of  the  PEO  and  PM  in 
management  of  analyses  to  support  the 
acquisition  process.  At  TRAC  Hq, 
briefings  will  be  held  to  discuss  the 
status  of  TRAC  and  study  management 
in  TRADOC.  This  meeting  will  be  closed 
to  the  public  in  accordance  with  section 
552b{c)  of  Title  5.  U.S.C.  specifically 
subparagraph  (1)  thereof,  and  Title  5, 
U.S.C.,  Appendix  2,  subsection  10(d). 
The  classiHed  and  unclassified  matters 
and  proprietary  information  to  be 
discussed  are  so  inextricably 
intertwined  so  as  to  preclude  openng 
any  portion  of  the  meeting.  Contact  the 
Army  Science  Board  Administrative 
Officer,  Sally  Warner,  for  further 
information  at  (202)  695-3039  or  695- 
7046. 

Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  8&-9105  Filed  4-25-88: 8:45  am] 

WLUNO  CODE  3710-OS-M 


DEPARTMENT  OF  EDUCATION 

Secretary's  Discretionary  Program; 
Intent  To  Compromise  Claim 

agency:  Department  of  Education. 
action:  Notice  of  intent  to  compromise 
claim. 

summary:  Notice  is  given  that  under 
section  452(f)  of  the  General  Provisions 
Act,  20  U.S.C.  1234a(f),  the  Secretary 
intends  to  compromise  a  claim  against 
Western  Kentucky  University  now 
pending  before  the  Education  Appeal 
Board,  Docket  No.  11(247)87. 

DATE:  Interested  persons  may  comment 
on  the  proposed  action  on  or  before  June 
10,1988. 

ADDflESSES:  Comments  should  be 
addressed  to  Jo-Ann  Frey,  General 
Attorney,  Office  of  the  General  Counsel. 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  FOB-6,  Room 
4122,  Washington,  DC  20202. 
SUPPt£MENTARY  INFORMATION:  The 

claim  in  question  was  based  on  an  April 
30, 1987  Final  Letter  of  Determination 
(FLD)  which  was  issued  by  the 
Department  of  Education,  Audit 
Resolution  Section,  Grants  and 
Contracts  Service.  The  Audit  report  on 
which  the  FLD  was  based  on  October  1, 


1986  by  an  independent  certiHed 
accounting  firm.  The  audit  covered  the 
University's  general  funds  and  certain 
grants  it  administered  for  the  period  July 
1, 1984  to  June  30, 1985.  The  grant 
involved  in  this  case  is  Grant  No. 
G008303613,  Kentucky  Schools 
Technology  Project,  under  the 
Secretary's  Discretionary  Program. 

The  April  30. 1987  FLD  disallowed 
$40,864.00  as  constituting  program 
income  applied  against  the  grant's  cost- 
sharing  requirement  in  violation  of 
regulatory  requirements  for  grants  under 
34  CFR  7442.  Western  Kentucky 
University  timely  appealed  the 
disallowance  to  the  Education  Appeal 
Board  by  submitting  an  Application  For 
Review  dated  May  29. 1987.  The 
Education  Appeal  Board,  by  letter  dated 
June  5. 1987.  accepted  Western 
Kentucky  University's  Application  For 
Review  and  the  case  was  docketed. 

The  Secretary  proposes  to 
compromise  the  $40,884.00  claim  for 
$20,432.00  in  satisfaction  of  all  monetary 
flndings  in  the  audit  relating  to  the 
Department  of  Education.  The  Secretary 
has  determined  that  it  would  not  be 
practical  or  in  the  public  interest  to 
continue  this  proceeding.  Moreover,  the 
Department  of  Education  has  been 
assured  that  the  practices  which 
resulted  in  the  claim  have  been 
corrected  and  will  not  recur.  This 
proposed  compromise  will  not  adversely 
affect  any  other  audit  proceeding 
pending  before  the  Education  Appeal 
Board. 

FOR  FURTHER  INFORMATION:  The  pubUc 
is  invited  to  comment  on  the  Secretary's 
intent  to  compromise  this  claim. 
Additional  information  may  be  obtained 
by  writing  to  Jo-Ann  Frey.  General 
Attorney.  OfHce  of  the  General  Counsel, 
at  the  address  at  the  beginning  of  this 
Notice. 

(20  U.S.C.  1234a{f)) 

Dated:  April  20, 1988. 
William ).  BenneK. 
Secretary  of  Education. 
(FR  Doc.  88-9130  Filed  4-25-88;  8:45  am] 

BILUNO  CODE  400(HI1-«I 


Office  of  Postsecondary  Education 

Invitation  for  Individuals  Interested  in 
Serving  as  Field  Readers  for  the 
Graduate  Assistance  in  Areas  of 
National  Need  Program 

AGENCY:  Department  of  Education. 
action:  Invitation  for  Individuals 
Interested  in  Serving  as  Field  Readers 
for  the  Graduate  Assistance  in  Areas  of 
National  Need  Program. 


summary:  The  Assistant  Secretary  for 
Postsecondary  Education  invites 
interested  individuals  to  apply  to  serve 
as  field  readers  for  the  Graduate 
Assistance  in  Areas  of  National  Need 
Program.  This  new  program,  to  be 
administered  by  the  Office  of 
Postsecondary  Education,  provides 
assistance  for  fellowship  programs  to 
assist,  through  academic  departments 
and  programs  of  institutions  of  higher 
education,  students  of  superior  ability 
who  demonstrate  financial  need. 
Fellowships  are  awarded  in  areas  of 
national  need.  Field  readers  are  sought 
with  expertise  in  the  following  areas  of 
national  need:  Mathematics,  biology, 
physics,  chemistry,  engineering, 
geosciences,  computer  science,  and 
foreign  languages  and  area  studies. 

The  Secretary  will  select  readers  who 
have  expertise  in  these  designated  areas 
of  national  need  to  evaluate  grant 
appUcations  submitted  to  the 
Department  by  institutions  of  higher 
education  for  funding  to  provide 
assistance  to  graduate  students.  The 
selection  criteria  are  found  in  the 
Education  Department  General 
Administrative  Regulations  at  34  CFR 
75.210  published  in  the  Federal  Register 
on  July  24, 1987  (52  FR  27801).  Selection 
of  qualified  individuals  is  based  on  the 
experience  and  qualifications  of 
prospective  field  readers  in  the  national 
need  areas.  Individuals  interested  in 
serving  as  field  readers  for  the  fiscal 
year  1988  should  mail  their  resiunes, 
including  social  security  number, 
immediately  to  the  address  below. 

FOR  FURTHER  INFORMATION  CONTACr 

Dr.  Allen  P.  Cissell,  National  Needs 
Program,  U.S.  Department  of  Education, 
ROB  #3.  MS  3327, 400  Maryland 
Avenue,  SW..  Washington,  DC  20202. 
Telephone  (202)  732-4415. 

Program  Authority:  20  U.&C  11341-11340. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  84.200) 

Dated:  April  13, 1988. 
Kenneth  D.  Whitehead, 

Acting  Assistant  Secretary  for  Postsecondary 

Education. 

[FR  Doc  88-9131  Filed  4-25-88;  &45  am] 

BtUMG  COOE  4000-01-H 


DEPARTMENT  OF  ENERaV 

Energy  Information  Administration 

Agency  Inf ormation  Collections  tJnder 
Review  by  ttie  Office  of  Management 
andBudget 

AOCNCV:  Agency  Information 
Administration,  DOE. 


ACTION:  Notice  of  requests  submitted  for 
review  by  the  Office  of  Management 
and  Budget 

summary:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(8)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

The  listing  does  not  contain 
information  collection  requirements 
contained  in  new  or  revised  regulations 
which  are  to  be  submitted  under  3504(h) 
of  the  Paperwork  Reduction  Act,  nor 
management  and  procurement 
assistance  requirements  collected  by  the 
Department  of  Energy  (DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC));  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  tide;  (5)  Type 
of  request,  e.g.,  new,  revision,  or 
extension;  (6)  Frequency  of  collection; 
(7)  Response  obligation,  i.e..  mandatory, 
voluntary,  or  required  to  obtain  or  retain 
benefit;  (8)  Affected  public;  (9)  An 
estimate  of  the  number  of  respondents 
per  report  period;  (10)  An  estimate  of  the 
number  of  responses  annually;  (11) 
Aimual  respondent  burden,  i.e.,  an 
estimate  of  the  total  number  of  hours 
needed  to  respond  to  the  collection;  and 
(12)  A  brief  abstract  describing  the 
proposed  collection  and  the 
respondents. 

DATES:  Comments  must  be  filed  within 
30  days  of  publication  of  this  notice, 
ADDRESS:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  726  Jackson  Place  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards,  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES 
OF  RELEVANT  MATERIALS  CONTACT 

Carole  Patton,  Office  of  Statistical 
Standards  (EI-70),  Energy  Information 
Administration,  M.S.  lH-023,  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington.  DC  20585.  (202)  586- 

SUPPLEMENTARY  INFORMATION:  If  you 

anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by  this 
Notice,  you  should  advise  the  OMB  DOE 
Desk  Officer  of  your  intention  to  do  so 
as  soon  as  possible.  The  Desk  Officer 
may  be  telephoned  at  (202)  395-3084. 


The  energy  information  collection 
submitted  to  OMB  for  review  was: 
1.  Federal  Energy  Regulatory 

Commission 
2.FERC-512 
3. 1902-0073 

4.  Application  for  Preliminary  Permit 

5.  Extension 

6.  On  occasion 

7.  Mandatory 

8.  Businesses  or  other  for  profit 
Individuals  or  households.  State  or 
local  governments.  Non-profit 
institutions,  Small  businesses  or 
organizations 

9. 600  respondents 

10.  600  responses 

11. 46,200  hours 

12.  The  purpose  of  the  FERC  512  is  to 
carry  out  the  requirements  of  4F.  5  and 
7  of  the  Federal  Power  Act.  Those 
sections  direct  the  Commission  to 
issue  preliminary  permits  to  maintain 
priority  application  for  a  license  while 
the  permittee  makes  feasibility  studies 
and  preliminary  application  data 
collections. 

Statutory  Authority:  Sec.  5(a).  5(b).  13(b). 
and  52.  Pub.  L  93-275,  Federal  Energy 
Administration  Act  of  1974,  (IS  U.S.C  764|a), 
764(b),  772(b),  and  790a). 

Issued  in  Washington.  DC  April  19, 1988. 
Yvonne  M.  Bialiop, 

Director,  Statistical  Standards,  Energy 
Information  Administration. 
[FR  Doc.  88-9095  Filed  4-25-88;  8:45  am] 
BIUJNO  COOE  MMk-OtHI 


Agency  Collections  tJnder  Review  by 
ttie  Office  of  Management  and  Budget 

agency:  Energy  Information 
Administration,  DOE. 

ACTION:  Notice  of  requests  submitted  for 
clearance  to  the  Office  of  Management 
and  Budget 

summary;  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  under  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

The  listing  does  not  contain 
information  collection  reqiiirements 
contained  in  new  or  revised  regulations 
which  are  to  be  submitted  under  3504(h) 
of  the  Paperwork  Reduction  Act  nor 
management  and  procurement 
assistance  requirements  collected  by  the 
Department  of  Energy  (DOE). 

Each  entry  contains  the  following 
information:  (1)  the  sponsor  of  the 
collection  (the  DOE  component  or 
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Federal  Energy  Regulatory  Commission 
(FERC));  (2)  Collection  numberfs);  (3) 
Current  OMB  docket  number  (iiF 
applicable);  (4)  Collection  tide;  (5)  Type 
of  request  e.g.,  new,  revision,  or 
extension:  (6)  Frequency  of  collection; 
(7)  Response  obligation.  i.e..  mandatory, 
voluntary,  or  required  to  obtain  or  retain 
benefit;  (8)  Affected  public  (9)  An 
estimate  of  the  number  cf  respondents 
per  report  period:  (10)  An  estimate  of  the 
number  of  responses  annually;  (11)   ■ 
Annual  respondent  burden.  i.e..  an    | 
estimate  of  the  total  number  of  houra 
needed  to  respond  to  the  collection;  and 
(12)  A  brief  abstract  describing  the 
proposed  collection  and  the 
respondents. 

dates:  Comments  must  be  filed  witlun 
30  days  of  publication  of  this  notice. 
AOORESS:  Address  comments  to  the  , 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and   I 
Budget  726  )ackson  Place  NW..         ' 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards,  at  the  address 
below.)  I 

FOR  FURTHER  INFORMATION  ANO  COPHES 
OF  RELEVANT  MATERIALS  CONTACT! 

Carole  Patton,  Office  of  Statistical 
Standards  (El-70},  Energy  Information 
Administration.  MS.  lH-023.  Forrestal 
Building,  1000  Independence  Avenue 
SW..  Washington.  DC  20585.  (202)  58&- 
2222.  j 

SUPPLEMENTARY  INFORMATION:  If  yotl 
anticipate  tiiat  you  wiU  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by  this 
Notice,  you  should  advise  the  OMB  DOE 
Desk  Officer  of  your  intention  to  do  so 
as  soon  as  possible.  The  Desk  Officer 
may  be  telephoned  at  (202)  395-3064. 

The  energy  information  collection 
submitted  to  OMB  for  review  was: 
1.  Federal  Energy  Regulatory 

Commission 
2.FERC-515 
3.1902-0079 

4.  Hydropower  License — Declaration  of 
Intention 

5.  Extension 

6.  On  Occasion 


7.  Mandatory 

8.  Businesses  or  other  for  profit 
Individuals  or  households.  State  or 
local  governments.  Non-profit 
institutions.  Smcdl  businesses  or 
organizations 

9. 3  respondents  ,     • 

10.  3  responses 

11.  240  hours 

12.  To  carry  out  the  requirements  of  Part 
I,  Section  23(b)  of  the  Federal  Power 
Act  the  Declaration  of  Intention  is 
filed  by  a  prospective  hydropower 
developer  on  a  stream  other  than 
defined  as  U.S.  jurisdictional  waters, 
thereby  causing  the  Commission  to 
establish  whether  or  not  it  has 
jurisdiction  over  the  proposed  project. 

Statutory  Authority:  Sec.  5(a).  5(b],  13(b), 
and  52.  Pub.  L  93-275.  Federal  Energy 
Administration  Act  of  1974.  (15  U.S.C.  764(a). 
764(b].  and  7go(a). 

Issued  in  Washington.  DC  April  20. 198& 
YvaoM  M.  Bishop, 

Director,  Statistical  Standards,  Energy 

Information  Administration. 

[FR  Doc.  88-9096  Filed  4-25-88;  8:45  am] 

BILLMQ  COOS  •4fO-S'MI 

Federal  Energy  Regulatory 
ConuMseion 

[ProiMt  Na  10196-000] 

Pelican  Utility  Co^  Avatiability  of 
Environmental  Assessment 

April  2a  1988 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  and  the  Federal  Energy 
Regulatory  Commission's 
(Commission's)  regulations.  18  CFR  Part 
380  (Order  No.  486.  52  FR  47897),  the 
Office  of  Hydropower  Licensing  has 
reviewed  the  application  for  license 
filed  by  Pelican  Utility  Company  for  the 
Pelican  Hydroelectric  Project  located  in 
Alaska,  on  Pelican  Creek  near  the  dty 
of  Pelican,  and  has  prepared  an 
environmental  assessment  (EA).  In  the 
EA.  the  Commission's  staff  has  analyzed 
the  potential  environmental  impacts  of 
the  proposed  project  and  has  concluded 
that  approval  of  the  proposed  project 
with  appropriate  mitigation  measures, 
would  not  constitute  a  major  federal 


action  significantly  affecting  the  quality 
of  the  human  environment 

Copies  of  the  EA  are  available  for 
review  in  the  Commission's  Public 
Reference  Branch.  Room  1000. 825  North 
Capitol  Street  NW..  Washington  DC 
20426  or  call  (202)  3i57-8118  for  further 
information. 

LoisaCasheiL 

Acting  Secretary. 

[FR  Doc  88-8088  FUed  4-25-88;  8:45  am] 

MLUNO  COM  t717-«1-M 

[Docket  Na  C184-17-4I01  el  aL] 

Texaco  Producing  Inc^  et  al^ 
AppHcattons  for  Abandonment  of 
Service  and  to  Amend  Certificates* 

April  21. 1988. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  authorization  to 
abandon  service  or  to  amend  certificates 
as  described  herein,  all  as  more  fully 
described  in  the  respective  applications 
which  are  on  file  with  the  commission 
and  open  to  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
apphcations  should  on  or  before  May  9, 
1988,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20426.  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  tiKerein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Conunission's  rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Acting  Secretary. 


*  Tliis  notice  does  not  provide  for  consolidation 
for  hearing  of  the  several  mattera  covered  herein. 


Docket  No.  and  daio  firad 

Purchassr  and  localion 

""^ 

0184-17-001,  0,  Apr.  11.  1988 

Texaeo  Producing  Inc.  P.O.  Box  52332,  Houston.  TX 

7705^ 
Mobfl  Exptoration  ft  Producing  North  Amarica  Inc. 

Nbw  GreerMMy  Plaza.  Suits  270a  Housloa  TX 

77046. 

FieW.  Glasscock  Oounty,  TX 
FieM,  Aflcanslon  PartsK  LA. 

(') 

0188-402-000  (G-17563).  B.  Apr.   7. 
1968. 

Docket  No.  and  date  fHed 


0188-403-000  (0178-139),  B,  Apr.  11. 
1988. 

OI88-404-000  (0176-387),  B.  Apr.  11. 
1988. 

0188-405-000  (0176-131).  B.  Apr.  11. 

1988. 
0188-406-000  (0177-177),  B.  Apr.  11. 

1986. 


0188-407-000  (0162-494).  B.  Apr.  11. 
1988. 

0188-408-000(0162-908) 


0188-409-000  (0163-159),  B,  Apr.  11, 
1988. 


0188-410-000 

1988. 
0188-412-000 

1988. 

0188-413-000 
1988. 

0188-414-000 
1988. 

0188-415-000 
1988. 

0188-4 16-000 

1988. 
0188-417-000 

1988. 


(0162-477),  B,  Apr.  11, 
(0175-521),  B,  Apr.  It, 

(079-436),  B.  Apr.  11, 

(0179-436),  B.  Apr.  11. 

(G-7663).  B.  Apr.   11. 

(0161-1361).  B,  Apr.  11, 
(0164-1440).  B.Apr.  11. 


0188-418-000  (0184-315-000).  B.  Apr. 

11,1988. 
0188-419-000 

(0178-68),  B, 
0188-420-000 

1988. 


(078-66).    (0178-67), 
,  Apr.  11,  1988. 
(0172-111),  B.  Apr.  11. 


Applicant 


Mesa  Operating  Limited  Partnership.  P.O.  Box  2009. 
Amarilk),  TX  79189-2009. 

do - 


do., 
do.. 

do.. 

do.. 

do.. 

do., 
do.. 

do- 
do., 
do.. 


do.... 
do.... 


do.. 


Exxon   Oorporation,    P.O.   Box   2180.   Houston,   TX 

77252-2180. 
Chevron  U.S.A.  Inc..  P.O.  Box  7309.  San  Frandsco. 

CA,  94120-7309. 


Purchaser  and  tocation 


Northern  Natural  Gas  Oompany,  Division  of  Enron 
Oorp.  Certain  acreage  in  Butfalow  Wallow  FieW 
(Granite  Wash),  Hemphill  County,  TX. 

Transwestern  Pipeline  Company,  Red  Hills  Federal  #1 
well.  Sec.  6-T26S-R33E,  N.M.P.M.,  Wiklcat  Field, 
Lea  County,  NM. 

Panhandle  Eastern  Pipe  bne  Company,  Buffak>w 
Waltow  FieW  (Granite  Wash),  Hemphill,  County,  TX. 

El  Paso  Natural  Gas  Oompany,  Mesa  Grande  #1  well. 
Sec.  11-T22S-R26E  and  Mesa  Fuerte  #1  Wen, 
Sec.  33-T21S-n26E.  Morrow  FieW,  Eddy  Oounty, 
NM. 

Northern  Natural  Gas  Company,  Divisioo  of  Enron 
Corp..  Certain  acreage  m  Snake  Creek  FieW,  Oark 
County,  KS. 

Norttiem  Natural  Gas  Oompany,  Division  of  Enron 
Corp.,  Folks  well.  Sec.  16-T33S-fl21W,  Harper 
Ranch  FieW,  Harper  County,  KS. 

Northern  Natural  Gas  Company.  Division  of  Enron 
Corp.,  Harden  dH  well.  Sec.  32-T34S-R25W, 
McKinney  FieW,  Clark  County,  KS. 

Northern  Natural  Gas  Company,  Division  of  Enron 
Corp.,  Seward  A  Stevens  Counties,  KS. 

Williams  Natural  Gas  Company,  McDortaW  #1-18  well. 
Sec.  18-T35S-R33W  &  Sec.  17-T35S-R33W,  Kan- 
Oak  FieW,  Seward  County,  KS. 

Lone  Star  Gas  Company,  a  Division  of  ENSERCH 
Oorporatwn,  Katie  West  FieW  Sec.  11-T1N-R2W, 
GoWen  Trend  FieW,  Garvin  County,  Oklahoma. 

Lone  Star  Gas  Company,  Division  of  ENSERCH  Cor- 
poration, Katie  West  FieW.  Sec.  2-T1N-R2W. 
GoWen  Trend  FieW,  Gannn  County,  Oklahoma. 

Lone  Star  Gas  Oompany.  Division  of  ENSERCH  Cor- 
poration, Katie  West  FieW,  Sec.  2-T1N-R2W, 
GoWen  Trend  FieW.  Garvin  County,  Oklahoma. 

ParWhandle  Eastern  Pipe  Llr)e  Company  Certain  acre- 
age m  Carthage  FteW,  Texas  County,  Oklahoma. 

Horizon  Oil  &  Gas  Company,  Dodson  #1  and  §Z 
wells,  SW/4  Sec.  134,  BIk.  4T,  T&NO,  RR  Co. 
Survey,  Horizon  FieW.  OchHtree  County,  TX 

ANR  Pipeline  Company,  Gertoft  #1  well.  Set  27- 
T27N-RI8W,  Freedom  NW  FieW,  Woods  County,  OK. 

Natural  Gas  PipeNne  Company  of  America,  High  Island 
Bk>cks  A-337,  A-342  and  A-343,  Offshore  Texas. 

Transcontinental  Gas  Pipe  Line  Oorporatkvi,  Lake 
Decade  East  FieW,  Terrebonr>e  Parrish,  LA. 


Descfip- 
lion 


'  Effective  1-1-88,  TPI  assigned  to  John  L  Cox  its  rights  to  the  SW/4  of  Sectton  27,  Bock  36,  T-4-S,  T4P  RR  Co.  Son^.  Glasscock  County,  Tex«  from  the 
9Jrface  to  8,632  feet  subsurface. 

*  Certain  acreage  Is  depleted  and  other  acreage  was  assigned  to  Litjerty  Oil  and  Gas  Corporatkxi  by  assignment,  effective  5-15-79. 
'  Effective  9-1-85,  Mesa  Operating  Limited  Partnership  assigned  certain  acreage  to  Kaiser-Francis  Oil  Company. 

♦  There  has  been  no  production  from  the  tieW  since  7-12-87,  and  Exxon  has  advised  the  Minerals  Management  Service  that  rt  has  relinquished  the  applicable 
leases. 

»  Effective  10-15-86,  Chevron  assigned  certain  acreage  to  Bois  D'Arc  Resources. 
•    ,  Filif>g  code:  A— Initial  Sen«ce;  B— Abandonment;  O-Amendment  to  add  acreage;  D— Amendment  to  delete  aaeage;  E— Total  Succession;  F— Partial  Succession. 


[FR  Doc.  88-9138  Filed  4-25-68;  8:45  am] 
BIUJNQ  CODE  6717-01-M 

[Project  Nos.  6761-003  et  aL] 

Blackfeet  Indian  Nation  etal.; 
Surrender  of  Preliminary  Permits  and 
Exemptions 

Take  notice  that  the  following 
preliminary  permits/exemptions  have 
been  surrendered  effective  as  described 
in  Standard  Paragraph  I  at  the  end  of 
this  notice. 

(Project  No.  6761-003) 
1.  Blackfeet  Indian  Nation 
April  19, 198& 
Take  notice  that  the  Blackfeet  Indian 


Nation,  Permittee  for  the  proposed  Lake 
Sherburne  Project  No.  6761,  requested 
by  letter  filed  January  4, 1988  that  its 
prehminary  permit  be  terminated.  The 
Permittee  states  that  a  preliminary  study 
found  that  the  project  would  not  be 
economically  feasible  to  develop  at  this 
time. 
(Project  No.  6812-003] 

2.  Sheep  Creek  Irrigation  Company 

April  20. 1988. 

Take  notice  that  Sheep  Creek 
Irrigation  Company  exemptee  for  the 
proposed  Sheep  Creek  Hydro  Project 
No.  6812,  requested  by  letter  dated 
March  10, 1988,  that  its  exemption  be 
terminated.  The  exemption  was  issued 
on  November  15, 1985.  The  project 
would  have  been  located  on  Sheep 


Creek  in  Daggett  County,  Utah.  No 
construction  has  been  undertaken. 

The  exemptee  filed  the  request  on 
March  14, 1988, 
[Project  No.  4734-003] 

3.  Marin  Municipal  Water  District 

April  20. 1988. 

Take  notice  that  Marin  Municipal 
District,  exemptee  for  the  proposed 
Alpine  Lake  I^oject  No.  4734,  requested 
by  letter  filed  February  25. 1988,  that  its 
exemption  be  terminated.  The 
exemption  was  issued  on  April  2, 1984. 
The  project  would  have  been  located  on 
Lagunitas  Creek  near  Fairfax  in  Marin 
County,  California.  No  construction  has 
been  undertaken. 
[Project  No.  10233-001,  Oregon] 
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Klamath  Hydroelectric  Company 

April  Za  1988. 

Take  notice  that  Klamath 
Hydroelectric  Company,  permittee  for 
the  Klamath  Pumped  Storage  Project, 
has  requested  that  its  preliminary  permit 
be  terminated.  The  preliminary  permit 
was  issued  August  3, 1987.  and  would 
have  expired  on  July  31, 1990.  The 
project  would  have  been  located  on  the 
U.S.  Bureau  of  Reclamation  irrigation 
canal  in  Klamath  County,  Oregon,  near 
the  town  of  Malin. 

The  permittee  filed  the  request  on 
February  17. 

Standard  Paragraph 

I.  The  preliminary  permit/exemption 
shall  remain  in  effect  through  the 
thirtieth  day  after  issuance  of  this  notice 
unless  that  day  is  a  Saturday,  Sunday  or 
hoHday  as  described  in  18  CFR  385.2007 
in  which  case  the  permit  shall  remain  in 
effect  through  the  first  business  day 
following  that  day.  New  apphcatioos 
involving  this  project  site,  to  the  extent 
provided  for  under  18  CFR  Part  4,  may 
be  filed  on  the  next  business  day. 
Lois  D.  CaaiiaU. 
Acting  Secretary. 
(FR  Doc  88-9089  Filed  4-25-88;  8:45  am} 

MUJN6  CODE  (717-01-M 


[Docket  No.  TAU-2-44-0011 

Commercial  Pipeline  Co.,  Inc.;  PGA 
Filing 

April  21. 1988. 

Take  notice  that  on  April  15. 1988, 
Commercial  Pipehne  Co.,  Inc., 
{"Commercial")  tendered  for  filing  its 
Substitute  Fifty-third  Revised  Sheet  No. 
3A,  superseding  Fifty-Second  Revised 
Sheet  No.  3A  reflecting  Purchased  Gas 
Adjustment  and  Total  Rale  as  showr 
below: 


adjMt- 

nioni 

Cumu- 
lalive 

adjust- 
ment 

Sur- 
charge 
fKljint- 

nwHtt 

Total 
rate 

(Base) 

.4550 
.4797 

1.0M7 
1.0619 

1.4704 
1.4704 

5.1365 

(Exc«s) 

5.2661 

Commercial  states  that  this  filing 
reflects  adjustments  in  its  purchased  gas 
cost  to  provide  for  the  tracking  of  a  i 
corresponding  PGA  adjustment  by    | 
Commercial's  supplier,  Williams  Natural 
Gas  Company,  l^e  filing  also  reflects 
surcharge  adjustments  in  accordance 
with  Commercial's  PGA.  This  filing  is 
made  as  a  substitute  to  the  filing  of 
March  31. 1988. 

Commercial,  to  the  extent  necessary, 


requests  waiver  of  the  Commission's 
regulations  to  permit  Substitute  Fifty- 
third  Revised  Sheet  No.  3A  to  be 
effective  May  1. 1988. 

Copies  of  the  filings  were  served  on 
Conunercial's  FERC  jurisdictional 
customer,  the  Kansas  Corporation 
Commission  and  the  Missouri  Public 
Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rples  211 
and  214  of  the  Commission's  rules  of 
Practice  and  Procedure  (18  Cre  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  28, 1988.  Protestants  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc  88-9137  Filed  4-25-^:  8:45  am] 

■MXMQ  COOC  •717-«1-« 


[Docket  No.  TA8a-2-4-000] 

Granite  State  Gas  Transmission,  Inc^ 
Proposed  Changes  in  Rates 

April  20, 1968. 

Take  notice  that  on  April  14, 1988, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State),  120  Royall  Street, 
Canton,  Massachusetts  02021,  tendered 
for  filing  with  the  Commission  Fifth 
Substitute  Twenty-Fifth  Revised  Sheet 
No.  7  in  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1,  containing 
changes  in  rates  for  effectiveness  April 
1,1988. 

According  to  Granite  State,  the 
proposed  rate  changes  are  applicable  to 
the  jurisdictional  sales  services 
rendered  to  Bay  State  Gas  Company 
(Bay  State)  and  Northern  Utilities,  Inc. 
(Northern  Utilities).  Granite  State 
further  states  that  the  rate  changes  are 
made  to  track  changes  in  suppliers'  rates 
that  have  occurred  since  it  filed  its  latest 
purchased  gas  cost  adjustment,  effective 
January  1, 1988.  Granite  State  states  that 
the  proposed  rates  reflect  a  reduction  in 
its  Boundary  Gas,  Inc.  purchases, 
effective  April  1, 1988,  a  change  in 
Tennessee  Gas  Pipeline  Company's  Rate 
Schedule  CD-6  rate  previously  tracked 


and  a  substantial  volume  of  spot  market 
purchases.  According  to  Granite  State 
its  revised  purchased  gas  costs  and 
rates  result  in  an  annual  reduction  of 
$11,542,000  in  the  rates  for  sales  to  Bay 
State  and  an  annual  reduction  of 
$2,231,000  in  the  rates  for  sales  to 
Northern  Utilities. 

Granite  State  further  states  that 
copies  of  its  filing  were  served  upon  its 
customers.  Bay  State  and  Northern 
Utilities,  and  the  regulatory 
commissions  of  the  States  of  Maine  and 
Massachusetts  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  28, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
(FR  Doc.  8&-g090  Filed  4-25-86:  8:45  am] 

BIUJNO  COOC  S717-01-H 


[Docket  No.  TIM8-1-8-001] 

South  Georgia  Natural  Gas  Co.;  HIing 

April  20. 198& 

Take  notice  that  on  April  11, 1988, 
South  Georgia  Natural  Gas  Company 
(South  Georgia)  tendered  for  filing 
Eleventh  Revised  Sheet  No.  76  and 
Eleventh  Revised  Sheet  No.  106,  to  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  2,  to  be  effective  April  1, 1988. 

South  Georgia  states  that  on  April  7, 
1988,  South  Georgia  made  a  tariff  filing 
implementing  reduced  charges  for 
storage  transportation  services  provided 
for  Water,  Gas  and  Light  Commission  of 
the  City  of  Albany,  Georgia,  and  Atlanta 
Gas  Light  Company.  South  Georgia 
states  that  the  April  7  filing 
inadvertendy  omitted  a  footnote  which 
the  Conunission  had  previously 
authorized  with  respect  to  such  services. 
South  Georgia  requests  that  these 
corrected  tariff  sheets  be  substituted  for 
the  sheets  filed  on  April  7, 1988. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Ehergy  Regulatory  Commission,  825 
North  Capitol  Street.  NE-.  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  28. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 

[FR  Doc  88-9091  Filed  4-25-88;  &45  am] 
BIUJNO  CODE  nn-o^Mt 


[Docket  Not.  RP88-27-O05  and  RP8»-209- 
014] 

United  Gas  Pipe  Line  Col;  Tariff  RUng 

April  21, 1988 

Take  notice  that  on  April  15, 1988 
United  Gas  Pipe  Line  Company  (United) 
tendered  for  filing  revised  tariff  sheets, 
to  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  and  workpapers  and 
schedules  related  thereto,  as  follows: 
Substitute  Revised  Original  Sheet  No. 

4-Gl 
Substitute  Revised  Original  Sheet  No. 

4-H 
Substitute  Revised  Original  Sheet  No. 

4-1 
Substitute  Revised  Original  Sheet  No. 

Substitute  Revised  Original  Sheet  No. 
4-K 

Alternate  Substitute  Revised  Original 

Sheet  No.  4-Gl 
Alternate  Substitute  Revised  Original 

Sheet  No.  4-H 
Alternate  Substitute  Revised  Original 

Sheet  No.  4-1 
Alternate  Substitute  Revised  Original 

Sheet  No.  4-1 
Alternate  Substitute  Revised  Original 

Sheet  No.  4-K 

United  States  that  this  filing  is  made 
pursuant  to  Ordering  Paragraph  (B)  of 
the  Order  of  the  Federal  Energy 
Regulatory  Commission  (Commission) 
issued  in  Docket  Nos.  RP88-27  &  RP85- 
209  on  April  6, 1988. 

United  States  that  the  filing  amends 
its  Feb.  1. 1988  filing  to  reflect  the 
allocation  of  take-or-pay  costs  to  its 
non-jurisdictional  customers  on  the 
same  cumulative  deficiency  basis  which 


it  utilized  to  allocate  costs  among  its 
jurisdictional  customers  in  its  Nov.  17, 
1987  filing.  Additionally,  United  states 
that  the  "capping  adjustment"  utilized  in 
the  Nov.  17, 1987  and  February  1, 1988 
filing  has  been  corrected  in  this  filing  to 
reflect  Uie  use  of  an  average  Maximum 
Daily  Quantity  (MDQ)  apphcable  during 
the  deficiency  period.  An  alternative 
proposal  which  reflects  use  of  actual 
volumes,  with  no  "capping  adjustment" 
for  MDQ  reductions,  is  also  included  for 
the  Commission's  consideration. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Secretary. 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20046,  on  or  before 
April  28. 1988.  and  in  accordance  with 
Rules  211  and  214  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  Such  motion  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  desiring  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
[FR  Doc  88-9139  Filed  4-25-^  8:45  am] 

BILUNQ  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3369-3] 

Cancellation  of  ttie  Cincinnati  PuMc 
Hearing  on  Report  to  Congress  on 
Wastes  From  tfie  Combustion  of  Coal 
by  Electric  Utility  Power  Plants 

agency:  United  States  Environmental 

Protection  Agency. 

ACTION:  Notice  of  Cancellation  of  Public 

Hearing. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  cancelling  the  April  28. 
1988,  public  hearing  in  Cincinnati,  Ohio, 
on  the  Report  to  Congress  on  Wastes 
from  the  Combustion  of  Coal  by  Electric 
Utility  Power  Plants.  The  reason  for  this 
cancellation  is  due  to  lack  of  interest. 
This  hearing  was  originally  announced 
in  the  Federal  Register  (53  FR  9976)  on 
Monday,  March  28, 1988.  However,  EPA 
will  be  conducting  its  scheduled  public 
hearing  on  the  report  in  Denver. 
Colorado. 

DATE  EPA  will  conduct  one  public 
hearing  on  this  report:  April  26, 1988  in 
Denver,  Colorado.  Registration  for  the 


hearing  will  begin  at  8:00  a.m.  The 
hearing  will  begin  at  9:00  a.m.  and  will 
end  at  approximately  5:00  p.m.. 
AODKESSES:  The  location  of  the  public 
hearing  is:  The  Regency,  3900  Elati 
Street.  Denver,  Colorado  80216. 
FOR  FURTHER  INFORMATION  CONTACT: 
RCRA/Superfund  Hotline  (800)  424-0346 
or  (202)  382-3000.  For  technical 
information,  contact  Mr.  Patrick 
Pesacreta  at  (202)  382-7915. 

Dated:  April  20, 1988. 
Sylvia  K.  Lowrance, 
Director,  Office  of  Solid  Waste. 
[ra  Doc.  88-9070  Filed  4-25-88:  8:45  am] 

BILUNG  CODE  e560-S0-M 

[OPTS-51703:  FRL-3370-2] 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Prcmanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Conh^l  Act  (TSCA)  requires 
any  person  who  intends  to  manufactiu% 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  two  hundred  seventy-three  such 
PMNs  and  provides  a  simimary  of  each. 
DATES:  Close  of  Review  Periods: 

P  88-668,  88-669,  88-670,  88-671,  88- 
675,  88-676.  88-677,  88-678,  88-679,  88- 
680.  88-682,  88-«83,  88-684.  68-685,  88- 
686,  88-687,  88-688— April  27, 1988. 

P  88-690,  88-691,  86-692,  88-693,  88- 
694,  88-695,  88-«96,  88-697,  86-698,  86- 
699, 88-700,  88-701, 88-702— April  3a 
1988. 

P  88-703,  88-704,  88-705.  88-706,  88- 
707.  88-708.  88-700.  88-710.  88-711.  88- 
712.  86-713.  88-714.  88-715.  88-716,  88- 
717,  88-718.  88-720,  86-721,  88-722,  88- 
723,  86-724,  and  88-725— May  1, 1988. 

P  88-726,  88-727.  88-728.  88-729,  88- 
730.  88-731.  88-732.  88-733.  88-734.  88- 
735.  88-738.  86-737.  88-738.  88-739.  88- 
742,  88-743.  88-744.  88-745.  88-746,  88- 
747.  88-746.  88-749,  and  88-750-^lay  2, 
1986. 

P  86-751.  88-752.  88-753.  88-754.  88- 
/55.  88-756.  and  86-757— May  3. 1988. 

P  86-758,  88-759.  88-760,  88-761,  86- 
762.  86-763.  and  88-764— May  4, 1988. 

P  86-765.  68-766,  88-767,  88-768,  8ft- 
769. 86-770.  88-771. 88-772.  88-773.  86- 
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774.  88-775.  88-776.  88-777.  88-77&— May 
7. 1988.  I 

P  88-779— May  8. 1988.  I 

P  88-780.  88-781.  88-782— May  7. 1988. 
P  88-783,  88-784. 88-785.  88-786— May 
&1988. 

P  88-787— May  7, 1988. 
P  88-788.  88-789,  88-790,  86-791— May 
8.198a 

P  88-792.  88-793,  88-794.  86-795,  8^- 
796,  88-797— May  9, 1988. 
P  88-796— May  10, 1988. 
P  88-800.  88-801,  86-802,  88-803,  88- 
804.  88-805,  88-806— May  11. 1988. 
P  88-807,  86-808— May  15, 1988. 
P  88-809.  88-810— May  16, 1988. 
P  68-611— May  17, 1988. 
P  88-612.  66-813,  68-814,  86-815,  86- 
818,  88-819,  88-820.  88-821,  88-822,  68- 
823.  88-824,  86-625.  88-628,  88-826,  86- 
629.  86-630,  86-631- May  16, 1968. 

P  66-«33,  86-834,  86-835,  88-836,  88- 
837.  88-836— May  17, 1988. 

P  88-641.  66-842,  86-843.  86-644.  86- 
645.  88-846,  88-648,  86-849.  68-651— May 
18, 1986. 

P  88-852,  88-653,  88-854,  88-855,  88- 
856,  88-857.  88-858,  86-859,  88-660,  86- 
861,  86-862,  88-863— May  21. 1988. 

P  88-864,  86-865,  88-666,  86-667,  68- 
868,  86-869.  66-870.  86-871.  88-872.  88- 
873.  88-674,  86-675,  88-676.  88-878.  88- 
679,  88-680.  66-861,  88-862,  86-883— May 
22.1988. 

P  66-884.  68-686,  88-867.  86-866,  86- 
889,  88-690.  66-891— May  23. 1986, 

P  86-892.  86-893. 86-694— May  24. 
1966. 

P  86-695.  86-896,  86-697— May  25, 
1988. 

P  86-898,  88-899,  88-900,  86-901,  88- 
902,  86-903.  86-904— May  28. 1988. 

P  66-^905.  86-906,  88-907.  66-908,  88- 
909,  and  66-910— May  29, 1988. 

P  86-912,  88-913,  86-914.  86-915.  68- 
916,  88-917— May  30, 1988.  I 

P  88-918— May  25, 1986.  ' 

P  88-919,  88-920.  86-921,  68-922.  88- 
923.  66-924.  66-925,  88-926,  88-927.  86- 
928,  86-929.  88-930,  86-931,  66-932,  86- 
933,  86-934— May  31, 1988. 

P  68-935,  68-936.  86-937.  86-938,  86- 
939,  88-940.  88-941.  and  88-942— June  1. 
1966. 

P  66-943.  88-944.  86-945.  66-946.  88- 
947— June  4, 1988. 

P  86-946,  88-949,  66-950.  86-951.  86- 
952.  88-953.  88-954.  86-955.  88-956.  88- 
957.  88-958.  86-959.  86-960— June  5, 1988. 
Written  comments  by: 
P  88-«68.  68-669.  68-670,  86-671,  88- 
675.  88-676.  88-677.  88-€78.  68-679,  88- 
680.  86-682.  86-663.  66-664,  88-685.  88- 
666.  8a-«87.  88-688— March  28. 1988. 

P  88-690.  88-691.  68-692.  86-693.  88- 
694,  86-695,  88-696,  66-697.  68-696.  88- 
699.  88-700.  66-701.  86-702— March  31. 
1988. 


P  88-703.  88-704.  8ft-705.  88-706.  88- 
707.  86-708,  68-709.  88-710.  86-711,  88- 
712.  88-713,  88-714.  88-715.  88-716.  88- 
717.  86-718.  88-720.  86-721.  68-722,  86- 
723.  88-724.  66-725— April  1. 1988. 

P  88-726.  88-727.  88-728.  86-729.  88- 
730.  88-731.  88-732.  86-733.  88-734.  8ft- 
735.  86-736.  88-737.  8»-738.  86-739.  88- 
742.  66-743,  88-744.  66-745,  8a-746,  88- 
747,  66-748.  86-749.  88-750— April  2. 
1966. 

P  68-751.  88-752,  86-753.  66-754.  88- 
755.  68-756.  66-757- April  3. 1988. 

P  86-756,  88-759,  86-760.  8ft-761.  86- 
762.  86-763,  86-764— April  4, 1966. 

P  88-765,  88-766,  88-767,  88-766,  86- 
769,  88-770.  86-771.  88-772.  86-773.  86- 
774.  88-775.  66-776.  88-777.  8»-778— 
April  7. 1988. 
P  66-779— April  6, 1986. 
P  88-760.  88-781.  66-782— April  7, 
1988. 

P  86-783.  86-784.  86-785.  86-786— 
April  8, 1968. 
P  66-787— April  7. 1988. 
P  88-768.  88-789.  88-790.  86-791— 
April  8. 1968. 

P  66-792,  88-793,  66-794,  86-795,  88- 
796,  86-797— April  9, 1988. 
P  66-796— April  10, 1966. 
P  88-800,  86-801,  88-802,  66-803,  88- 
804,  6ft-805,  86-606— April  11, 198a 
P  86-607,  86-806— April  15, 196a 
P  68-609.  88-810— April  16, 1988. 
P  88-811— April  17, 1968. 
P  88-812.  86-813.  88-614.  88-615.  88- 
8ia  86-819.  88-820.  88-821.  86-822.  86- 
823.  86-624,  66-825,  88-826,  86-628,  88- 
829,  66-830,  86-831— April  16, 1966. 

P  66-833,  88-834.  88-635.  86-836.  66- 
637,  86-636— April  17, 1988. 

P  86-841,  88-842.  88-643,  88-644.  66- 
645.  88-646,  8a-64a  88-649,  88-851— 
April  la  1968. 

P  88-852,  68-853,  86-854,  88-655,  66- 
65a  6a-857,  66-858,  88-859,  66-860,  68- 
861,  88-862,  88-663— April  21. 1966. 

P  88-864,  8a-865.  66-866.  66-867.  88- 
668.  86-669.  88-670.  88-871.  88-672.  88- 
873,  86-674,  66-875,  86-876,  88-678,  88- 
879,  66-800,  86-881,  88-682,  88-883— 
April  ?2, 1966. 

P  86-864,  88-666,  88-887,  88-868,  88- 
889,  86-890,  86-891— April  23. 1968. 

P  88-892.  86-893.  88-894— April  24. 
1988. 

P  86-695.  66-896.  88-897— April  25. 
1988. 

P  66-898.  88-899.  88-900,  88-901.  88- 
902.  86-903.  66-904— April  26, 1966. 

P  88-905.  86-906.  88-907.  88-906.  88- 
909.  88-910— April  29. 1988. 

P  86-912.  86-913.  86-914.  88-«15.  88- 
916.  86-917— April  30, 1968. 
P  88-918— April  25, 1988. 
P  88-919,  86-920,  66-921,  8ft-922.  88- 
923,  88-924,  88-925,  88-92a  88-927.  86- 
928.  66-929,  86-930,  66-931.  88-932.  88- 
933.  88-934— May  1. 198a 


P  68-935.  8a-93a  68-937.  88-93a  88- 
939.  86-940.  68-941.  86-942— May  2. 198a 

P  66-943.  68-944.  88-945.  88-946.  88- 
947— May  5, 1988. 

P  86-946.  88-949.  88-950.  88-951.  86- 
952.  88-953,  88-954.  86-955.  66-956.  88- 
957.  88-95a  66-959.  86-960— May  a  198a 
ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"(OPTS-51703)"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Processing  Center  (TS-790).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency  Rm.  L-100.  401  M 
Street.  SW..  Washington.  DC  20460. 
(202)  554-1305. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Roan.  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  {TS-794).  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency.  Rm.  E-611.  401  M  Street.  SW., 
Washington.  DC  20460  (202)  362-3725. 
SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8  a.m.  and  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

P88-668 

Manufacturer.  Westinghouse  Electric 
Corporation. 

Chemical.  (S)  Melamine: 
formaldehyde;  methyl  glucoside;  2- 
propanol.  1-amino.  reaction  products 
with  melamine;  o.  p  toluene 
sulfonamide;  n.  n  diethylethanolamine; 
magnesium  bromide. 

Use/Production.  (S)  Thermosetting 
resin  for  laminated  plastics.  Prod,  range: 
10,000,000-15,000.000  kg/yr. 

P88-669 

Manufacturer.  Westinghouse  Electric 
Corporati(Hi. 

Chemical.  (S)  Melamine; 
formaldehyde;  methyl  glucoside.  tris  (2- 
hydroxyethyl)  isocyanurate;  toluene 
sulfonamide;  n.n  diethylethanolamine; 
magnesium  bromide. 

Use/Production:  (S)  Thermosetting 
resin.  Prod,  range:  15.000.000  kg/yr. 

P  88-670 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyurethane 
elastomer. 

Use/Production.  (G)  Nondispersive 
adhesive.  Prod,  range:  Confidential.- 

P 88-671 

Manufacturer.  Confidential. 


Chemical.  (G)  Chlorinated  alkyl 
phosphate  ester. 

Use/Production.  (S)  Flame  retardant. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >464  mg/kg.  species  (rat).  Acute 
dermal  toxicity:  LD50  3160  mg/kg. 
species  (rabbit).  Inhalation  toxicity: 
LC50  0.4  mg/L,  species  (rat). 

P  88-675 

Importer.  Shin-Etsu  Silicones  of 
America.  Inc. 

Chemical.  (G)  Organosilane. 

Use/Import.  (S)  Additive  for  rubber 
component.  Import  range:  500-699  kg/yr. 

P  88-676 

Importer.  Shin-Etsu  Silicones  of 
America,  Inc. 
'   Chemical.  (G)  Organic  salt 

Use/Import.  (S)  Curing  catalyst. 
Import  range:  200-300  kg/yr. 

P  88-677 

Importer.  Shin-Etsu  silicones  of 
America.  Inc. 

Chemical,  (G)  Organoborate. 

Use/Import.  (S)  Curing  catalyst 
Import  range:  25-100  kg/yr, 

P  88-678 

Manufacturer.  Schnee-Morehead,  Inc. 

Chemical.  (G)  Trialkoxy  silane 
derivative. 

Use/Production.  (S)  Adhesion 
promoter.  Prod,  range:  Confidential. 

P88-67g 

Manufacturer.  Schnee-Morehead,  Inc. 

Chemical.  (G)  Trialkoxy  silane 
derivative. 

Use/Production.  (S)  Adhesion 
promotor.  Prod,  range:  Confidential. 

P88-680 

Importer.  Shin-Etsu  Silicones  of 
America.  Inc. 

Chemical.  (G)  OrganopolysUoxane. 

Use/Import.  (S)  Varnish.  Import  range: 
1.00O-1.500  kg/yr. 

P88-682 

Importer.  Shin-Etsu  Silicones  of 
America,  Inc. 

Chemical.  (G)  Organosiloxane. 

Use/Import.  (S)  Varnish.  Import  range: 
1.000-2.000  kg/yr. 

P88-683 

Importer.  Shin-Etsu  Silicones  of 
America.  Inc. 

Chemical.  (G)  OrganopolysUoxane. 

Use/Import.  (S)  Textile  finishing 
agent.  Import  range:  1.000-1,500  kg/yr. 

P88-884 

Importer.  Shin-Etsu  Silicones  of 
America,  Inc. 
Chemical.  (G)  OrganopolysUoxane. 


Use/Import.  (S)  Additive  for  plastic 
compounds.  Import  range:  600-700  kg/ 
yr. 

P88-685 

Importer.  Shin-Etsu  Silicones  of 
America,  Inc. 

Chemical.  (G)  Organosiloxane. 

Use/Import.  (S)  Additive  for  silicone 
rubber  compounds.  Import  range:  400- 
800  kg/yr. 

P8&-686 

Importer.  Shin-Etsu  Silicones  of 
America.  Inc. 

Chemical.  (G)  Organosiloxane. 

Use/Import.  (S)  Textile  finishing 
agent.  Import  range:  2.000-3.000  kg/yr. 

P 88-687 

Manufacturer  Confidential. 

Chemical.  (G)  Aliphatic  aromatic 
polyamine. 

Use/Production.  (G)  Polymer  for 
industrial  coatings.  Prod,  range:  750- 
590.000  kg/yr. 

P88-688 

Importer.  Confidential. 

Chemical.  (G)  Benzene,  ethenyl-, 
polymer  with  siloxane  and  silicones, 
di-me. 

Use/Import  (G)  Coating  additive. 
Import  range:  Confidential, 

P88-690 

Manufacturer.  Dynamite  Nobel 
Chemicals. 

Chemical.  (G)  Vinylacrylic, 
vinylheterocycle,  vinylalkoxysilane. 
vinylhaloacrylate  copolymer,  alkenate 
modified. 

Use/Production.  (G)  Additive  in 
component  polymers.  Prod,  range: 
Confidential. 

P88-691 

Importer.  Confidential. 

Chemical.  (G)  Nonylphenol  capped 
polyurethane  prepolymer. 

Use/Import.  (G)  Coatings  and 
adhesives  for  open,  nondispersive  use. 
Import  range:  Confidential. 

P88-692 

Manufacturer.  Confidential. 

Chemical.  (G)  Hydroxyphenyl- 
alkoxyphenyisulfone. 

Use/Production.  (S)  Color  developer. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >56  kg/yr.  species  (rat).  Eye 
irritation:  None,  species  (rabbit).  Skin 
irritation:  Negligible,  species  (rabbit). 
Mutagenicity:  Negative.  Skin 
sensitization:  Negative,  species  (guinea 
pig)- 
P88-693 

Manufacturer.  Confidential. 


Chemical  (G)  Substitutedamino 
hydroxy  naphalenesulfonic  acid.  salt. 

Use/Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 

P88-694 

Manufacturer.  Confidential. 

Chemical.  (G)  Copper 
phthalocyamine,  sulfonated  salts. 

Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

P  88-695 

Importer.  BASF  Structural  Materials. 
Inc. 

Chemical.  (G)  Substituted 
polysiloxane. 

Use/ImporL  (G)  Treatment  for  fibers. 
Import  range:  Confidential. 

P 88-696 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  resin. 
Use /Production.  (S)  Coating.  Prod, 
range:  Confidential. 

P88-697 

Manufacturer.  Confidential. 
Chemical  (G)  Polyester  resin. 
Use /Production.  (S)  Coating.  Prod, 
range:  Confidential. 

P  88-698 

Manufacturer.  Eastman  Kodak 
Company. 

Chemical.  (G)  Silicone  blocked 
copolymer. 

Use /Production.  (G)  Nondispersive. 
Prod,  range:  1.500-7.450  kg/yr. 

P88-699 

Manufacturer.  Eastman  Kodak 
Company. 

Chemical.  (G)  Rhodamine  ester  salt. 

Use /Production.  (G)  Nondispersive. 
Prod,  range:  22-300  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  624-893  mg/kg,  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2,000  mg/kg, 
species  (rat).  Eye  irritation:  Strong.  Skin 
irritation:  Slight. 

P 88-700 

Manufacturer.  Macrochem 
Corporation. 

Chemical.  (G)  Alkyl  quaternary  salt  of 
a  alkylaminoethylmeth  acrylated. 

Use /Production.  (G)  Intermediate  in 
manufacture  of  surfactants.  Prod,  range: 
Confidential. 

P 88-701 

Manufacturer.  Macrochem 
Corporation. 

Chemical.  (G)  Reaction  product  of  a 
monalkyl  succinic  anhydride  with  an 
omega  hydroxy  methacrylate. 

Use /Production.  (G)  Surfactant.  Prod, 
range:  Confidential. 
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P 88-702  1 

Manufacturer.  Macrochem 
Corporation.  I 

Chemical.  (G)  Reaction  product  of  an 
alkenyl  anhydride  with  a  phenoxylated 
hydrc^n  oligomeric  oxyethlene. 

Use/Production.  (G)  Surfactant  Prod, 
range:  Confidential. 

P88-703  I 

Manufacturer.  E.I.  Du  Pont  De 
Nemours  &  Co.,  Inc. 

Chemical.  (G)  Substituted  carboxylic 
acid  heterocycle. 

Use /Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 

Toxicity  Data.  Eye  irritation:  Strong. 
Mutagenicity:  Negative. 

P 88-704 


Manufacturer.  E.I.  Du  Pont  De 
Nemours  &  Co.,  Inc. 

Chemical.  (G]  Substituted  carboxylic 
acid  heterocycle. 

Use/Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 

Toxicity  Data.  Eye  irritation: 
Moderate,  species  (rabbit). 
Mutagenicity:  Negative. 

P 88-705 

Manufacturer.  E.I.  Du  Pont  De 
Nemours  &  Co.,  Inc. 

Chemical.  [G]  Substituted  carboxyl 
chloride  heterocycle. 

Use/Production.  (S)  Site  limited 
intermediate.  Prod,  range:  Confidential. 

P  88-706 

Manufacturer.  E.L  Du  Pont  De 
Nemours  &  Co.,  Inc. 

Chemical.  (G)  Substituted  n,n-        i 
dimthylcarboxainide  heterocycle.       ' 

Use/Production>{S)  Industrial 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  50,000  mg/kg.  species  (rat). 
Mutagenicity:  Negative. 

P 88-707 

Manufacturer.  EJ.  Du  Pont  de 
Nemours  &  Co.,  Inc. 

Chemical  (G)  Substituted  n.n- 
dimethylcarboxamide  heterocycle. 

Use/Production.  (S)  Site-limited.  Prod, 
range:  Confidential. 

P 88-708. 

Manufacturer.  E.I.  Du  Pont  de 
Nemours  &  Co.,  Inc 

Chemical.  (G)  Water  dispersible 
epoxy. 

Use/Production.  (G)  Industrial 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  Eye  irritation:  Slight, 
species  (rabbit).  Mutagenicity:  Negative. 


P88-709 

Manufacturer.  E.I.  Du  Pont  de 
Nemours  ft  Co..  Inc. 

Chemical  (G)  Substituted  n,n- 
dimethylcarboxamide  heterocycle. 

Use/Production.  (S)  Industrial 
intermediate.  Prod,  range:  Confidential. 

P 88-710 

Manufacturer.  E.L  Du  Pont  de 
Nemours  ft  Co.,  Inc. 

Chemical.  (G)  Disubstituted 
heterocycle  phenyl  carbonate. 

Use/Production.  (S)  Industrial 
intermediate.  Prod,  range:  Confidential. 

Toxicity  data.  Eye  irritation: 
Moderate.  Mutagenicity:  Negative. 

P 88-711 

Manufacturer.  Confidential. 

Chemical  (S)  Butyl  methacrylate; 
butyl  acrylate;  methacrylic  acid. 

Use/Production.  (S)  Paper  coating. 
Prod,  range:  120,000-180,000  kg/yr. 

P8a-712 

Manufacturer.  Kenrich 
Petrochemicals,  Ina 

Chemical  (G)  n,  n- 
Dimethylaminoethylmethacrylate. 

Use/Production.  (G)  A  novolak  resin 
for  use  in  electronic  manufacture.  Prod, 
range:  Confidential. 

P 88-713 

Manufacturer.  Kenrich 
Petrochemicals,  Ina 

Chemical  (G)  n,n- 
Dimethylaminopropylmethacrylamide. 

Use/Production.  (S)  Coating  resin 
catalyst  Prod,  range:  Confidential. 

P  80-714 

Manufacturer.  Confidential. 

Chemical  (G)  Phenol-Formaldehyde 
Novolak. 

Use/Production.  (G)  Novolak  resin 
used  in  electronics  manufacture.  Prod, 
range:  Confidential. 

P88-715 

Manufacturer.  Confidential. 

Chemical  (G)  Aliphatic  silylated 
amino  ester. 

Use/Production.  (S)  Specialty  coating. 
Prod,  range:  10,000-38,400  kg/yr. 

P 88-716 

Importer.  Nuodex.  Inc. 

Chemical.  (S)  Isononanol;  phosphoric 
acid. 

Use/Import  (S)  Additive  in  cutting 
oils.  Import  range:  35,000  kg/yr. 

F 88-717 

Importer.  Nuodex.  Inc. 
Chemical  (S)  Phenol.  2,6-dinonyl-, 
branched;  phenol,  4  isononyl. 


Use/Import  (S)  Surfactants,  waxes, 
soft  resin  ft  lubricating  oils.  Import 
range:  10,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  10.000  mg/kg.  species  (rat).  Eye 
irritation:  None,  species  (rabbit).  Skin 
irritation:  Strong,  species  (rabbit). 

P  88-718 

Manufacturer.  Dynamit  Nobel 
Chemicals. 

Chemical.  (S)  Product  of  reaction  of 
methyltrichlorosilane  with 
octylmagnesium  bromide: 
decylmagnesium  bromide  (1:1). 

Use/Production.  (G)  Synthesis 
lubricant  for  extreme  pressure  temp. 
Prod,  range:  Confidential. 

P 88-720 

Manufacturer.  GAF  Chemicals 
Corporation. 

Chemical  (G)  Alicyclic 
di(alkenyloxyaUcane). 

Use/Production.  (G)  Coating 
component.  Prod,  range:  Confidential. 

Toxicity  data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg.  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2,000  mg/kg. 
species  (rabbit).  Eye  irritation:  Slight, 
species  (rabbit).  Skin  irritation: 
Negligible,  species  (rabbit). 
Mutagenicity:  Negative. 

P88-721 

Manufacturer  Confidential. 

Chemical.  (G)  Polyester  polyurethane. 

Use/Production.  (G)  Coating  modifier. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  460  mg/kg,  species  (rat).  Acute 
dermal  toxicity:  LD50  570  mg/kg,  species 
(rabbits).  Inhalation  toxicity:  LD50 1,000 
ppm/44,  species  (rat). 

P 88-722 

Manufacturer.  Confidential. 

Chemical.  (G)  Saturated  hydroxy 
acrylic  resin. 

Use/Production.  (G)  Coating  for 
automatic  wheels.  Prod,  range: 
Confidential. 

P 88-723 

Manufacturer.  Confidential. 

Chemical  (S)  Dicylopentadiene;  resin; 
epoxidizendsoybean  oil;  acrylic  acid. 

Use/Production.  (S)  Printing  ink 
vehicle.  Prod,  range:  3,700,000  kg/yr. 

P  80-724 

Importer.  Confidential. 

Chemical  (G)  3-(DiaIkylamino)-6- 
alkyl-7-phenylaminofluoran. 

Use/Import  (S)  A  color-former  heat 
sensitive  recording,  paper.  Import  range: 
Confidential. 


Toxicity  Data.  Acute  oral  toxicity: 
LD50  >5  g/kg,  species  (rat).  Eye 
irritation:  Slight,  species  (rabbit).  Skin 
irritation:  Negligible,  species  (rabbit). 
Mutagenicity:  Negative.  Skin 
.sensitization:  Negative,,  species  (guinea 
P»«)- 
P 88-725 

Importer  Confidential. 

Chemical  (G)  3-(Dialkylamino)-6- 
alkyl-7-phenylaminofluoran. 

Use/Import.  (S)  Printing  ink  vehicles. 
Import  range:  3,000.00073,700,000  kg/yr. 

P 88-728 

Manufacturer.  Confidential. 

Chemical  (G)  Aliphatic  alcyclic 
polyether  modified  amide. 

Use/Production.  (G)  Adhesion 
promoter  and  paint  nonvolatile  vehicle. 
Prod,  range:  137,000  kg/yr. 

P 88-727 

Importer  Confidential. 
Chemical  (G)  Fiber  reactive  red  dye. 
Use/Import.  (G)  Reactive  textile  dye. 
Import  range:  Confidential. 

-P  80-728 

Manufacturer.  Confidential. 

Chemical  (G)  Polyurethane  and 
polyglycol  ether  polymer. 

Use/Production.  (G)  Component  of 
commercial  article.  Prod,  range: 
Confidential. 

;    Toxicity  Data.  Eye  irritation:  Strong, 
species  (N.Z.  white  rabbit).  Skin 
irritation:  Slight,  species  (N.Z.  white 
rabbit). 

P 88-729 

Manufacturer.  Confidential. 

Chemical  (G)  Substituted  epoxy 
resin. 

Use/Production.  (G)  Coating  polymer. 
Prod,  range:  ia200  42,000  kg/yr. 

P8O-730 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical  (G)  Nitrated  polyglycol. 

Use/Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 
■    Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  2,000  mg/kg.  Acute  dermal 
toxicity:  LDSO  >  2,000  mg/kg,  species 
(rabbit).  Eye  irritation:  Slight,  species 
(rabbit).  Skin  irritation:  Negligible, 
species  (rabbit). 

P88-731 

Manufacturer.  The  Dow  Chemical 
Company 

Chemical.  (G)  Nitrated  polyglycol. 

Use/Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  2.000  mg/kg.  Acute  dermal 


toxicity:  LDSO  >  2,000  mg/kg,  species 
(rabbit).  Eye  irritation:  Slight,  species 
(rabbit).  Skin  irritation:  Negligible, 
species  (rabbit). 

P 88-732 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical  (G)  Nitrated  polyglycol. 

Use /Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  2,000  mg/kg.  Acute  dermal 
toxicity:  LDSO  >  2,000  mg/kg,  species 
(rabbit).  Eye  irritation:  Slight,  species 
(rabbit).  Skin  irritation:  Negligible, 
species  (rabbit). 

P  88-733 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical  (G)  Nitrated  polyglycol. 

Use/Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  2,000  mg/kg.  Acute  dermal 
toxicity:  LDSO  >  2,000  mg/kg,  species 
(rabbit).  Eye  irritation:  Slight,  species 
(rabbit).  Skin  irritation:  Negligible, 
species  (rabbit). 

P88-734 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Nitrated  polyglycol. 

Use/Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  2.000  mg.  species  (rat).  Acute 
dermal  toxicity:  LDSO  >  2,000  mg/kg, 
species  (rabbit).  Eye  irritation:  Slight, 
species  (rabbit).  Skin  irritation: 
Negligible,  species  (rabbit). 

P 88-735 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical  (G)  Nitrated  polyglycol. 

Use/Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  > 2,000  mg/kg,  species  (raf).  Acute 
dermal  toxicity:  LDSO  >  2,000  mg/kg, 
species  (rabbit).  Eye  irritation:  slight, 
species  (rabbit).  Skin  irritation: 
negligible,  species  (rabbit). 

P  88-736 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical  (G)  Nitrated  polyglycol. 

Use /Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  > 2,000  mg/kg,  species  (rat).  Acute 
dermal  toxicity:  LDSO  >  2,000  mg/kg, 
species  (rabbit).  Eye  irritation:  slight, 
species  (rabbit).  Skin  irritation: 
negligible,  species  (rabbit). 


P 88-737 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Nitrated  polyglycol. 

Use/Production.  (S)  Intermediate. 
-Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  > 2.000  mg/kg,  species  (rat).  Acute 
dermal  toxicity:  LDSO  >  2,000  mg/kg, 
species  (rabbit).  Eye  irritation:  slight, 
species  (rabbit).  Sicin  irritation: 
negligible,  species  (rabbit). 

P 88-738 

Importer.  Confidential. 

Chemical,  (G)  Quartemized  amino 
polyurethane. 

Use/Import.  (G)  Paper  additive. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >S  ml/kg.  species  (rat). 

P 88-739 

Importer  Confidential. 

Chemical.  (G)  Fiber  reactive  yellow 
dye. 

Use/Import.  (S)  Reactive  textile  dyes. 
Import  range:  Confidential. 

P  88-742 

Importer  Confidential. 
Chemical  (G)  Fiber  reactive  blue  dye. 
Use/Import.  (S)  Reactive  textile  dye. 
Import  range:  Confidential. 

P  80-743 

Manufacturer  The  Dow  Chemical 
Company. 

Chemical  (G)  Aminated  glycol. 

Use/Production.  (S)  Flexible  foam 
compound.  Prod,  range:  Confidential. 

P 88-744 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical  (G)  Aminated  glycol. 

Use/Production.  (S)  Flexible  foam 
compound.  Prod,  range:  ConfidentiaL 

P 88-745 

Manufacturer  The  Dow  Chemical 
Company. 

Chemical  (G)  Aminated  glycol. 

Use/Production.  (S)  Flexible  foam 
compound.  Prod,  range:  Confidential. 

P  80-746 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical  (G)  Aminated  glycol. 

Use/Production.  (S)  Flexible  foam 
compound.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >Z000  mg/kg,  species  (Fischer 
rat).  Acute  dermal  toxicity:  LD50  >  2,000 
mg/kg,  species  (N.Z.  white  rabbit).  Eye 
irritation:  slight,  species  (N.Z.  white 
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rabbit).  Skin  irritation:  negli^bb, 
species  (rabbit). 

P 88-747 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Aminated  glycol. 

Use/Production.  (S)  Flexible  foam 
compound.  Ptod.  range:  Confideiitial.' 

Toxicity  Data.  Acute  oral  toxicity; 
LDSO  >  2,000  mg/kg.  ^eciea  [Fischer 
rat).  Acute  dermal  toxicity:  LDSO  >  2.000 
mg/kg,  species  (N.Z.  white  rabbit).  Eye 
irritation:  slight,  species  (N.Z.  white 
rabbit). 


Manufacturer.  The  Dow  Chemical 
Compsny.  j 

Chemical.  (G)  Anraiated  glycol.      | 

Use/Prodnction.  (S)  Flexible  foam. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  2,000  mg/kg,  species  (Fischer 
rat).  Acute  dermal  toxicity:  LDSO  >  2,000 
mg/kg,  species  (N.Z.  white  rabbit).  Eye 
irritation:  slight,  species  (N.Z.  white 
rabbiQ. 

P 88-749 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Aminated  glycol. 

Use/Production.  (S)  Flexible  foams. 
Prod,  range:  Confidentfal. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >2000  mg/kg,  species  (Fischer 
rats).  Acute  dermal  toxicit3r:  LDSO     { 
>2000  mg/kg,  species  (N.Z.  wkite     ' 
rabbit).  Eye  irritation:  slight,  species 
(N.Z.whHe  rabbit). 

P 88-750 

Manufacturer.  The  Dow  Chemical 
CoispttRy. 

Chemical.  (G)  Aminated  polyglycol 

Use/Productitm.  (S)  Flexible  foam*. 
Prod,  range:  Confidcntiaf. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >2000  mg/kg,  species  (Fisket 
rats).  Acute  dermal  toxicity:  LDSO 
>  2609  mg/kg,  species  (N.Z.  white 
rabbit).  Eye  irritation:  slight  species 
(N.Z.  wfrite  raWwt}. 

P 88^751 

Importer.  Confidential. 

Chemical.  (G)  Thermosetting 
poljTBster. 

Use/Import  (G)  Resin  for  printing  ink. 
Import  ranger  CmifideBlitilL 

P 88-752 

Mmufacturer.  C«i]£(kntiaL 
Chemical  (G)  Modffied  nwleated 

mcta)  resiaate. 
Ute/ProduetioK.  [S^  PrnHing  mk  Prod. 

rangR  ConiSdenliaL 


Importer.  CbnftdanGaL 

Chemical.  (G) 
AminomethylpolysUoxane 

Use/Import  (G)  Contained.  feHport 
rang^  CoafideatiaL 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  5»au|Mk»  species  (rat),  ^e 
irritatioiu  aUg^t,  species  (rabbi^.  Skin 
irritation:  strong,  species-  trabbit)^ 

P8»-754 

Manufacturer,  Essex  Special^ 
Products,  Inc. 

ChejoKoL  (G)  AciyUc  terpdyaer 
resin 

Use/Production.  (S)  Adhesive  resin 
solution.  Prod,  range:  Confidential. 

P8S-755 

Manufacturer.  Essex  Specialty 
Prodacta,  faw. 

Chemical.  (G)  Aesylc  grafted 
polynretinn*  lesia  salakion. 

Use/Production.  {S^  Adhesive  resin 
solotion.  PnxL  rangRi  ConfidentiaL 

P 88-758 

Manufacturer  Confidential. 

Chemical.  (S)  Dicycloopentadiene, 
resin,  dimer  fatty  acidresin. 

Ose/PtodbKtiaa.  (S^  Printing  ink 
vehicle.  Prcd.  range:  3,000,00O-3,70a000 
kg/yr. 

P  88-757 

Mansfactarer.  Ccnfidential 
Chemical  (G)  Vegetable  oil  polymer 

witk  aFomettc  dicaettoxyhc  acid, 

aliphatic tricirioi,  and  cycloaMphatic 

carboxylicacid. 
Use/ProduetBon  |G)  Paper  coating 

additive.  Prod,  range:  Confidential. 

P  88-758 

Manufacturer.  ConfidentiaL 
Chemical  tG)  Bpaoty  aerylate. 
Use/ProAtction.  JS>  Printing  ink  resin. 
Prod,  range:  Cenfidtonlial. 

P  88-758 

Manufacturer.  CaBfidemtiaL 
Chemical  (G)  Fiber  reactive  red  dye. 
Use/Productiom.  {S>  Reactive  dye  for 
textile.  Prod.^rBage:  ConfidentiaL 

P  88-760 

Manufaetaret.  Csafidential'. 

Chemical.  (G)  Polyfunctional 
copolyam  of  »<j>isiik  witk  aityi  aerylate 
and  suboMated  aftyl  euy  totes. 

Use/Productiom  {€)■  Pbint  nwwolatile 
vehicl»  for  indastrial  nsage.  Aod.  range: 
TKOOOkf/yr. 

P8S-7n 

Manufmc^iwer.  CoofidentiaL 
Chemical.  fG)  SiKcaRcs  Resin. 


Use/Pi-ockiclion.  (S)  iRcredieBt  of  a 
stabilizer  for  silicone  robber.  Pfod. 
range:  Cowlidiswtlal. 

P8»-7B2 

Manufacturer.  Coafidentlai 
Chemical.  (G)  Modified  maleated 

metal  resinate. 
Use/Production.  (S)  Production 

gravure  printing  ink.  Fmd.  range: 

ConfidentiaL 

P 88-763 

MamfactareT.  Qoest  bitenrational 
Fragrance  Intn'L 

Chemical  (G)  Mono  substituted 
aromatic  aldehyde. 

Use/Production.  (S)  Fragrance 
ingredient.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  1.9g/kg,  body  wgt,  species 
(Wister  rat).  Eye  irritation:  none,  species 
(rabbit).  Skin  irritation:  moderate, 
species  (rabbit).  Mutagenicity:  negative 
Skin  sensitization:  negative,  species 
(guinea  pig). 

P 88-764 

Manufacturer.  Confidential. 

CAevn/coA  (G)Trisabstituted 
dicarbomoncylic  methane. 

Use/Productioa,  ^)  Organaic 
synthesis  intermediate.  Prod,  range: 
1S,000  kg/yt. 

Manufacturer.  Confidential. 

Chemical  |€^  Watcrbome  urethane- 
acrylic  copoIyBaet. 

Use/Production.  (S>  Coating.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  4,200  mg/kg,  species  (rat).  Acute 
dermal  toxiofejrr  LDSO  8,000  mg/kg. 
species  (rabhsl^ 

P 88-766 

Manufacturer.  ConfidentiaL 

Chemical  (G)  Amino  modified  alkyl 
silicone. 

Uae/Productioa.  (G]  Additive  for 
sealants.  Prod,  range:  ConfidentiaL 

Toxicity  Dtata.  Acate  oral  toxicity: 
LDSO  2.9  ml/kg,  species  (rat).  Acute 
dermal  toxicity:  LDSO  4.92  ml/kg,  species 
(rabbit).  Eye  irritation:  moderate, 
species  (rabbit).  Skin  irritation:  strong, 
species  (rabbit). 

P  80-767 

Manufacturer.  Confidential. 

Chemical  (G)  Acrylated  alkyd. 

Use/Production.  (S)  Copolymer  for 
coating  metaf  surfaces.  Prod,  range: 
20,000-80,000  kg/yr. 

P  88-768 

Manufacture:,  Texaco  Chemical  Ca 
Chemical.  (S^2^(3'f(2-Z-(2- 
Hydro9cye1hoscy)etfa]pt)nie1iiyiaraine 


ethanol;  2,2'-oxybis(n,n- 
dimethylethanamine);  2,2'-(2-(2- 
(dimethylamino 
ethoxy)ethyloimino)bisethanoI. 

Use/Production.  (S)  Polyurethane 
catalyst.  Prod,  range:  Confidential. 

P 88-769 

Manufacturer.  Confidential. 

Chemical  (G)  Acrylic  copolymer, 
potassium  salt. 

Use/Production.  (G)  For  all  categories: 
dispersive  use.  Prod,  range: 
Confidential. 

P 88-770 

Manufacturer  Confidential. 
Chemical  (G)  Fiber  reactive  red  dye. 
Use/Production.  (S)  Reactive  dye  for 
textile.  Prod,  range:  Confidential. 

P88-771 

Manufacturer.  Confidential. 

Chemical.  (G)  Fiber  reactive  yellow 
dye. 

Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

P 88-772 

Manufacturer  Kalama  Chemical,  Inc. 

Chemical.  (S)  Benzoic  acid,  4- 
hydroxy,  propyl  ester,  sodium  salt. 

Use/Production.  (G)  Paragon 
substitute.  Prod,  range:  2S,000-S0,000  kg/ 

yr. 

P88-773 

Manufacturer.  Kalama  Chemical,  Inc. 

Chemical.  (S)  Benzoic  acid,  4- 
hydroxy,  potassium  salt  n-propyl 
alcohol. 

•  Use/Production.  (G)  Paragon 
substitute.  Prod,  range:  25,000-S0,000  kg/ 
yr. 

P 88-774 

Manufacturer  Reichhold  Chemicals. 
Inc. 

Chemical  (G)  Blocked  urethane 
polymer. 

Use/Production.  (G)  Industrial  coating 
vehicle.  Prod,  range:  Confidential. 

P88-775 

Manufacturer.  Lilly  Industrial 
Coatings.  Inc. 

Chemical  (G)  Polymer  of 
benzenedicarboxylic  acid,  alkanetriol, 
vegetable  oil  and  fatty  acids,  and 
phenolic  resin. 

Use/Production.  (G)  Industrial  liquid 
paint.  Prod,  range:  205,000  kg/yr. 

P88-776 

Manufacturer.  Confidential. 

Chemical  (G)  Complex  ethoxylated 
amide. 

Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 


P 88-777 

Manufacturer.  ConfidentiaL 
Chemical  (G)  Complex  ethoxylated 

amide. 
Use/Production.  (G)  Destructive  use. 

Prod,  range:  Confidential. 

P 88-778 

Manufacturer.  Confidential. 

Chemical  (G)  Complex  ethoxylated 
amide. 

Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

P88-779 

Manufacturer.  Confidential. 

Chemical  (G)  Complex  ethoxylated 
amide. 

Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

P  88-780 

Importer  Hoechst  Celanese 
Corporation. 

Chemical  (G)  Polymer  from 
substituted  isocyanate  and  lactam. 

Use/Import.  (S)  Cross  linking  agent 
for  powder  coating.  Import  range: 
SO,000-12S,000  kg/yr. 

P  88-781 

Importer.  Confidential. 
Chemical  (G)  Fiber  reactive  red  dye. 
Use/Import.  (S)  Textile  dye.  Import 
range:  Confidential. 

P  8^782 

Importer  Confidential. 
Chemical  (G)  Fiber  reactive  dye. 
Use /Import.  (S)  Reactive  dye  for 
textile.  Import  range:  Confidential. 

P 88-783 

Importer,  Hoechst  Celanese 
Corporation. 

Chemical  (G)  Modified  short  oil  alkyd 
resin. 

Use/Import.  (S)  Varnish  or  print  resin. 
Import  range:  60,000  kg/yr. 

P 88-784 

Manufacturer.  Confidential. 

Chemical  (G)  Solvent-fiee  baking 
alkyd. 

Use/Production.  (S)  Baking  finishes 
with  urea  or  melamine  resins.  Prod, 
range:  Confidential. 

P 88-785 

Manufacturer  Confidential. 

Chemical  (G)  Vinyl  acrylic 
terpolymer,  sodium  salt. 

Use/Production.  (G)  Plasticizer.  Prod, 
range:  Confidential. 

P 88-786 

Manufacturer.  Confidential. 
Chemical  (G)  Ester  of  naphthenic 
acid  and  a  glycol. 


Use/Production.  (G)  Functional  fluid. 
Prod,  range:  ConfidentiaL 

P  88-787 

Importer  Confidential. 
Chemical  (G)  Fiber-reactive  red  dye. 
Use/Import  (S)  Reactive  dye  for 
textiles.  Import  range:  ConfidentiaL 

P8fr-788 

Manufacturer.  American  Gilsonite 
Company. 

Chemical.  (S)  Gilsonite  resins. 

Use/Production.  (S)  Printing  ink. 
adhesives  paints  *  coatings.  Prod,  range: 
4,500,000-10,000,000  kg/yr. 

P 88-789 

Manufacturer.  American  Gilsonite 
Company. 

Chemical  (S)  Gilsonite  oil. 

Use/Production.  (S)  Foundry  use. 
Prod,  range:  4,500,000-10,000  kg/yr. 

P 88-790 

Manufacturer.  American  Gilsonite 
Company. 

Chemical  (S)  Gilsonite  oil. 

Use/Production.  (S)  Blended  with 
asphaltenes.  Prod,  range:  67S,00O- 
1,500,000  kg/yr. 

P88-791 

Manufacturer.  American  Gilsonite 
Company. 

Chemical  (S)  Gilsonite  resin/oil. 

Use/Production.  (S)  Intermediate. 
Prod,  range:  5,000,000-11,000,000  kg/yr. 

P88-702 

Importer.  Degussa  Corporation. 

Chemical  (G)  Polyolacetal. 

Use/Import.  Comonomer.  Import 
range:  Confidential. 

Toxicity  Data.Acute  oral  toxicity: 
LDSO  5,148  mg/kg,  species  (rat).  Eye 
irritation:  Moderate,  species  (rabbit). 
Skin  irritation:  Negligible,  species 
(rabbit). 

P 88-793 

Manufacturer.  Interez,  Inc. 

Chemical  (G)  Modified  polymeric 
amine. 

Use/Production.  (G)  Epoxy  resin 
curing  agent-crosslinker.  Prod,  range: 
Confidential. 

P 88-794 

Importer  Dynamit  Noble  Chemicals. 
Chemical  (S)  1,2-ethanediol. 
Use/Import.  (S)  Lubricant.  Import 
range:  Confidential. 

P  88-795 

Importer.  Degussa  Corporation. 
Chemical  (S)  Bis(3- 
triethoxysilylpropyl)monosulfane. 
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Use/Import  (G)  Additive  to  sealant  & 
polymer  compounds  for  cables.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg,  species  (rat).  Eye 
irritation:  None,^  species  [rabbit].  Skin 
irritation:  Slight.,  species  (rabbit^ 

P88-7M 


ition 


Manufacturer.  Westvaco  Corpora 
Chemical  Division. 

Chemical.  (S)  Lignosulfonic  add, 
triethanolamine  salt. 

Use /Production.  (G]  EMspersant  for 
dye  stuffs  colorants;  agr.  prodtKL  Prod 
range:  ConfidcntiaK 

Toxicity  Data.  Acute  oral  toxicity: 
LD50 1.000  mg/kg,  species  (rat).  Eye 
irritation:  None,  species  (rabbit).  Skin 
irritatiotr  Negligible,  species  (rabbit)^ 

P 88-797 

Mamtfacturer.  CoafideatiaL 
Chemical.  (G)  Metfaacry)  pfaoifdiate. 
Use/Production.  (G)  Adhesion 

promoter  in  adhesives.  Prod,  range: 

ConfidenfiaL 

P 88-798 

Mamrfactufer.  Eaatraan  Kodak 
Compaiqr. 

Chemical.  (G)  Substituted  phenyl 
substituted  tetrazolyl  substituted 
naphthalenecarboxamide. 

Uae/Prodvctioa.  [G^  Coataiaed  use  in 
an  article.  Prod,  range:  1,500  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
L050  SjQOO  mg/kg,  species  (rat).  Acute 
dermal  toxicity:  LDSO  24)0Q  mg/kg. 
species  (rat).  Eye  irritation:  Slight, 
species  (rabbit).  Skin  irritation:  ^ght. 
species  (rabbit).  Mutagenicity:  negative. 
Skin  sensitization:  negative,  species 
(guinea  pig). 

P88-800 

Manufacturer.  Confidential. 

Chemical.  (G)  Poly  (vinyl  ester 
counsaturated  dicarboxyhc  acidester 
coolefin. 

Use/Production.  (G)  Adhesive.  Prod, 
range:  Confidential. 

P88-801 

Mafmfacturer.  Hoeehst  Ceianese 
Corporation. 

Chemical.  (G)  Substituted  acryticate 
copolymer. 

Use/Production.  (S)  AnUcrater  agent. 
Prod,  range:  10.000-2a000  kg/yr. 


ManufaetiueF.  CaafirtftiaL 
CheadctU.  (G)  Banc  afdd  esters. 
Use/Production.  (G)F/Cp9e 
extender.  Prod,  range:  Confidential 

P88-803 

Manufacturer.  Haednt  Ceianeae 
Corporation. 


Chemical.  (G)  Saturated  polyester 
resins. 

Use/Prodbctfon.  (S>  Powder  coatings. 
Prod,  ranger  50,0t»-100,000  kg/yr. 


Importer.  Hoeehst  Celanese 
Corporation. 

Chemical.  (G)  Saturated  polyester. 

Use/Import  fS)  Ffow  prontoter. 
Import  range:  20i0aMe,000. 

P88-80S 

Manufacturer.  Confidential. 

Chemical  (G)  Functional  copolymer 
of  styrene  with  acrylic  and  methacrylate 
monomers. 

Use/Prodvction.  (G>  Paiat  vehicle. 
Prod,  range:  300,000-600,000  kg/yF. 

P88-806 

Importer.  Confidential. 

Chemical.  (G)  Reaction  products  of 
alkylsilicate  with  an  organotia 
compound. 

Use/Import  (S)  SiHcon  rubber 
catalyst  Import  range:  Confideoftial. 

F88-807 

Manufacturer.  E.I.  Du  Pont  de 
Nemours  &  Company,  Inc. 

Chemical  (G)  Copolyether  ester. 

Use/Production.  (G)  Elaatomferic 
boads  &  fiber.  Pro^  range:  Confidential. 

P88-808 

Manufacturer.  Confidential. 

Chemical  (G)  Tetrasubstituted 
heteromonocycle  sodiimi  salt. 

Use/Production.  (S)  Polymer  for 
moldnig.  Prod,  range:  Confidential. 

K  oil  wi9 

Importer.  BASF  Corporation 

Engineering  Pkatics. 
Chemical.  (G)  PolyethersuUbne 
Uae/InporL  (S)  Resoi.  Import  range: 

Confidential 

P 88-810 

Manufacturer.  Products  Research  & 
Chemical  Corporation. 

Chemical  (S)  Diglryddyl  ether 
bisphiiwl  a  polyoxypropjdene  polymer 
containing  urethane  linkages  and 
ti  iiiiiitalail  »1rti  BKfcaptain  groups. 

Use/Prvduciion.  (S)  Ptilymer  for 
adhesives  and  sealants.  Prod,  range: 
5,000-50.000  kg/yr. 

P  88-811 

Manufacturer,  Confidential 
Chemical  (G)  Diaodne-pelyaaune. 
Uat/Productian.  (G),  CoasaBter 
products.  Prod,  range:  MO-UOQO  kg/yr. 

P88-812 

Importer.  CoafidbaMal 
Ch»aitai.  (C>  Alicydic  lubatituted 
pentenone. 


Use/Import  [G^  For  aons^aner 
products.  Import  raaga:  100-1.000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >5XQaai8^kg.  spKies  (rat).  Acute 
dermal  toxidty:  LDSO  >a8/kg,  species 
(rabbit). 

P  88-813 

Manufacturer.  Coafidential 
Chemical  (G)  Acrylic  polymer 

ammonium  salt. 
Use/Production.  (S)  Automotive 

topcoat  resin.  Prod,  range;  lOOjOOO- 

610,000  kg/yr. 

P 88-814 

Manufacturer.  Confidential. 

Chemical.  (S)  Mercaptan  tenainated 
polyether  polymer. 

Use /Production.  (S)  Adhesive  & 
sealant.  Prod,  range:  400,000-150,000  kg/ 
yr. 

P  88-815 

Manufacturer.  Products  Research  & 
Cheoueal  Corporation.^ 

Chemical  (S)  Diglycidyl  ether 
bisphenol  A  polyoxypropylene  polymer 
containing  urethane  linkage  terminated 
with  aaerc^itan  g^up. 

Use/PtoductioB.  (S)  Adhesive  & 
sealant  Prod,  range:  5.000-50.000  kg/yr. 

P 88-818 

Manufacturer.  Wilmington  Chemical 
Corporation. 

Chemical  (G)  Aqueous  aliphatic 
polyuretfaane. 

Use/Production,  (G)  Coating.  Prod, 
range:  CoirfideBtial 

P 88-819 

Manufacturer.  EJ.  Du  Pont  de 
Nemours  &  Co.,  Inc. 

Chemical  (G)  Ethylene  interpolymer. 

Use/Production.  (G)  General 
industrial  use.  Prod,  range:  Confidential 

P88-820 

Manufacturer.  Finetex,  Inc. 

Chemical  (G)  l-AlkyH-Alkyl' 
amidoalkyl-2-alky)'  imidazoliiuhnium- 
alkylsulfate. 

Use/Production.  (S)  Finishing  agent 
Prod,  range:  15058-30.516  kg/yr. 

P88-821 

Meaufacturer.  NLbidustries.  lac 

Chemical.  [G]  High  solids 
intermediate. 

Uae/Productiao.  (G>  Reactive 
intermediate,  ^od.  range:  Confidential, 

P88-822 

Importer,  ConidanliaL 

CAeaucdLi^  Silica. 
(dimethylethenylsilyl)oxy)- 
(tEimethyaily^  OK^^nnd  methoxy 
modified. 


Use/Import.  (S)  Silicone  additive. 
Import  range:  10-100  kg/yr. 

Toxicity  Date.  Acute  oral  toxicity: 
ID50  >  5,000  species  (rat).  Eye  irritation: 
slight  species  (rabbit).  Skin  irritation: 
negligible,  species  (rabbit). 

P88-823 

Importer.  Confidential. 

Chemical  (S)  Siloxanes  and  silicones, 
dimethyl  methyl  ethenyl  or  hydroxy- 
terminated.  reaction  products  with 
trimethoxy(3- 
(oxiranylmethoxy)propysilane. 

Use/Import  (S)  Silicon  adhesive. 
Import  range:  10-100  kg/yr. 

Toxicity  Data.  Eye  irritation:  Slight 
-species  (rabbit).  Skin  irritation: 
Negligible,  species  (rabbit). 
-Mutagenicity:  Positive. 

P88-824 

Importer.  Confidential. 
■    Chemical  (S)  Siloxanes  and  silicones, 

methyl  hydrogen,  reaction  products  with 

siloxanes  and  silicones,  dimethyl. 

ethenyl  group  terminated  and  benzene, 

(1-Methyl-ethenyl). 
.     Use/Import.  (S)  Plastic  additive. 

Import  range:  6,000-12,000  kg/yr. 
Toxicity  Data.  Acute  oral  toxicity: 

LD50  >  5.000  kg/yr.  species  (rat). 

PS8-82S 

Importer.  Confidential 

Chemical  (S)  Silica, 
(dimethylethylsily)oxy-, 
trimethylsilyl)oxy-  and  methoxy- 
modified.  reaction  products  widi  silane, 
trimethoxy(3-(oxiranyl- 
methoxy)prop^)-. 

Use/Import.  (S)  SiUcone  additive. 
Import  range:  10-100  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  5,000  mg/kg,  species  (rat). 
Mutagenicity:  Positive. 

F88-826 

Importer.  Hitachi  Chemical  Co. 
America  Ltd. 
Chemical  (G)  Polyamic  acid  polymer 

E. 

Use/Import.  (G)  Circuit  sealant. 
Import  range:  Confidential 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  5.5  g/kg,  species  (rat). 
P88-828 

Importer.  Confidential. 
Chemical  (G)  Reacting  product  of 
dimethylpolysiloxane  and  a  fatty  acid 

ester. 
Use/Import  (G)  Opoi,  nondispersive 
'  use.  Import  range:  2,000-8,000  kg/yr. 

P88-829 

Manufacturer.  Uniroyal  Chemical  Co.. 

ln& 

Chemical  (G)  Modified  liquid 
hydrocai^n  polymer. 


Use/Production.  (G)  Electiical 
encapsulant  Prod,  range:  Confidential. 

P88-83Q 

Manufacturer.  Cook  Paint  &  Varnish 
Co. 

Chemical  (G)  Tall  oil  dibasic  acid 
and  polyol  alkyd  resin. 

Use/Production.  (S)  Coating.  Prod, 
range:  6B,00O-100,00a 


P  88-831 


I 


Manufacturer.  Shell  Oil  Company. 

Chemical  (S)  Phenol  4.4'-  (9H- 
nuoren-9-ylidene)bis-. 

Use/Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  dermal  toxicity: 
LDSO  >2g/kg,  species  (rat).  Skin 
irritation:  Negligible,  species  (rabbits). 
Skin  sensitization:  Negative,  species 
(guinea  pig). 

P88-833 

Manufacturer.  Confidential. 

Chemical  (G)  Alkyldiamine.  polymer 
with  saturated  aromatic  disulfonic  acids 
derivative. 

Use/Production.  [G]  Open, 
nondispersive.  Prod,  range:  100,000  kg/ 

yr- 

P88-834 

Manufacturer.  Confidential. 
Chemical.  (G)  Alkyl  imine. 
Use/Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 

P88-835 

Manufacturer.  Eastman  Kodak 
Company. 

Chemical  (G)  Substituted  imidazolyl 
substituted  alkylamino  substituted 
benzoic  acid  derivative. 

Use/Production.  (G)  Contained  use. 
Prod,  range:  3.000-6.000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  5,000  mg/kg.  species  (rat).  Acute 
dermal  toxicity:  LDSO  >  2,000  mg/kg. 
species  (rat).  Eye  irritation:  Slight, 
species  (rabbit).  Skin  irritation:  Slight 
species  (guinea  pig). 

P88-838 

Manufacturer.  W.R.  Grace  & 
Company. 

Chemical  (G)  2-Propanamine.  n- 
hydroxy-. 

Use/Production.  (G)  Water  treatment 
chemical  Prod,  range:  Confidential 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  2,189  mg/kg.  species  (rat).  Static 
acute  toxicity:  Time  LCSa  Sida 
irritation:  Sli^t  species  (rabbit). 
Mutagenicity:  Negative. 

P88-837 

Manufacturer.  Confidential 
Chemical  (G)  Epoxy  resin. 


Use/Production.  (G)  Epoxy  resin. 
Prod,  range:  Confidential 

Toxicity  Data.  Skin  sensitization: 
Positive,  species  (guinea  pig). 

P88-838 

Manufacturer.  Fluorasynth,  Ina 
Chemical  (S)  l-(3-cyclohen-l-yl  4-{4- 

methyl  3-penten-yl)  ethyl  acetate. 
Use/Production.  [S]  Fragrance 

compound.  Prod  range:  120  kg/yr. 

P  88-841 

Importer.  Orient  Chemical. 

Chemical  (G)  Metal  complex 
compound. 

Use/Production.  (S)  Chaige  control 
agent.  Prod,  range:  3.000  kg/yr. 

P88-842 

Manufacturer.  Confidential 
Chemical  (G)  VCM  copolymer. 
Use/Production.  (G)  Resin  packaging. 
Prod,  range:  Confidential 

P8a-843 

Importer.  Shin-Estu  Silicones  of 
America.  Inc. 

Chemical  (G)  Oranosiloxane. 

Use/Import  (S)  Additive  for  plastic 
compounds.  Import  range:  1.000  kg/yr. 

P88-844 

Manufacturer.  Koppers  Co..  Inc. 
Chemical  (G)  Trialkyl  naphthalene. 
Use/production.  (G)  Intermediate. 
Prod,  range:  Confidential 

P88-845 

Manufacturer.  Confidential 
Chemical  (G)  Methacrylate  ester. 
Use/Production.  (G)  Intermediate. 
Prod,  range:  Confidential. 

P88-846 

Importer.  Shin-Estu  Silicones  of 
America.  Inc. 

Chemical  (G)  Organopolysiloxane. 

Use/Import  (S)  Adhesive  for  plastic 
compound.  Import  range:  800  kg/yr. 

P88-848 

Importer.  Hoeehst  Celanese 
Corporation. 

Chemical  (G)  Hydroxy- 
carboxyfunctional  copolymer. 

Use/Import.  (S)  Binder  for  paints. 
Import  range:  4.000  kg/yr. 

P88-«48 

Manufacturer.  Confidential. 
Chemical  (G)  VCM  copolymer. 
Use/Production.  (G)  Resin  for 
packing.  Prod,  range:  Confidential 

P  88-851 

Importer.  Hoeehst  Celanese 
Corporation. 


BEST  COPY  AVAILABLE 
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Chemical.  (G)  Hydroxy- 
carboxyfunctional  copolymer. 

Use/Import  (S)  Binder  for  painta. 
Import  range:  194,000  kg/yr. 

P88-B52 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyester  resin. 
Use /Production.  (G)  Coating  resin. 
Prod,  range:  Confidential. 

P88-853 

Importer.  Nuodex,  Inc. 

Chemical.  (G)  Self-crosslinking,  block 
polyurethane  system. 

Use/Import.  (S)  Industrial  coatings. 
Import  range:  100.000  kg/yr. 

P88-654 

Manufacturer.  Confldential. 

Chemical.  (G)  Acrylic  copolymer, 
sodium  salt. 

Use/Production.  (G)  Plasticizer.  Prod, 
range:  Confidential. 

P88-855 

Manufacturer.  Confldential. 
Chemical.  (G)  Cyclodiene. 
Use/Production.  (G)  Polymerization 
monomer.  Prod,  range:  Confidential. 

P88-«56 

Manufacturer.  Confidential. 
Chemical  (G)  Cyclodiene. 
Use/Production.  Polymerization 
monomer.  Prod,  range:  ConfidentiaL 

PnMl57 

Manufacturer.  ConHdentiaL 
Chemical  (G)  Cyclodiene. 
Use /Production.  (G)  Polymerization 
monomer.  Prod,  range:  Confidential. 

P88-«58 

Manufacturer.      Confidential. 

Chemical.  (G)  Organo-epoxysilicone 

Use/Production.  (G)  Industrial 
coating.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.000,  species  (rat).  Acute 
determal  toxicity:  LD50  2,000,  species 
(rabbit). 

P88-859 

Manufacturer.  Confidential. 

Chemical.  (G)  Cresol-aldehyde 
polymer. 

Use/Production.  (G)  Coating.  Prod, 
range:  Confidential. 

P88-860 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphthalic 
polyurethane. 

Use/Production.  (G)  Coating  with  an 
open  use.  Prod,  range:  50,000  kg/yr. 

P88-861 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyester  urethane. 


Use/Production.  (G)  Coating 
component  Prod,  range:  650-25,000  kg/ 

yr- 

P88-862 

Manufacturer.  Confidential. 

Chemical  (G)  Asymmetrical  aromatic 
dicyl  peroxide. 

Use/Production.  (G)  Initiator  for 
polymerizing  vinyl  monomers.  Prod. 
range:  ConHdential. 

P88-«63 

Manufacturer.  Confidential. 

Chemical.  (G)  Phosphine  substituted 
transition  metal  compound. 

Use/Production.  (S)  Industrial 
catalyst.  Prod,  range:  Confidential. 

P88-864 

Importer.  Interez,  Inc. 

Chemical  (S)  4,4'-methyIenebi8  (2.ft- 
dimethylphenol). 

Use/Import.  (S)  Intermediate.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg,  species  (rat).  Eye 
irritation:  Slight,  species  (rabbit).  Skin 
irritation:  Negligible,  species  (rabbit). 

P88-865 

Manufacturer.  NL  Chemicals. 

Chemical  (G)  Water  dispersible 
polyamide  resin. 

Use /Production.  (G)  Ink  additive. 
Prod,  range:  Confidential. 

P88-866 

Manufacturer.  NL  Chemicals. 

Chemical  (G)  Water  dispersive 
polyamide  resin. 

Use/Production.  (G)  Ink  dispersive. 
Prod,  range:  Confidential. 

P 88-887 

Manufacturer.  NL  Chemicals. 

Chemical  (G)  Water  dispersible 
polyamide  resin. 

Use/Production.  (G)  Ink  additive. 
Prod,  range:  Confidential. 

P88-888 

Manufacturer.  NL  Chemicals. 

Chemical  (G)  Water  dispersible 
polyamide  resin. 

Use/Production.  (G)  Ink  additive 
Prod,  range:  Confidential. 

P88-868 

Manufacturer.  NL  Chemicals. 

Chemical  (G)  Water  dispersible 
polyester  resin. 

Use/Production.  (G)  Ink  additive. 
Prod,  range:  Confidential. 

P 88-870 

Importer.  Confidential. 
Chemical  (G)  Benzenediazonium,  2- 
bromo-6-cyano-4-nitro-,  sulfate  (2:1). 


reaction  product  with  substituted 
anilines. 

Use/Import.  (S)  Textile  dye.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >3723,  species  (rat).  Eye  irritation: 
None,  species  (rabbit).  Skin  irritation: 
Negligible,  species  (rabbit). 

P 88-871 

Importer.  UNI-NTF.  Inc. 

Chemical  (S)  Diphenyl  methane 
diisocyanate,  polypropylene  glycol, 
poly(oxypropylene)  glycerol  polymer 
blocked  with  methyl  ethyl  ketoxime. 

Use/Import.  (S)  Automotive  anti- 
chipping  coating.  Import  range:  5,000- 
23.000  kg/yr. 

P 88-872 

Importer.  UNI-NTF,  Inc. 

Chemical  (S)  Toluendiisocyanate, 
polybutylene  glycol,  trimethylopropane 
polymer  blocked  with  &  -  caprolactum. 

Use/Import  (S)  Automative  anti- 
chipping.  Import  range:  17,000-24.000  kg/ 
yr. 

P88-873 

Manufacturer  Confidential. 

Chemical  (G)  Polyester  containing 
neopenty  glycol. 

Use/Production.  (G)  Coating.  Prod, 
range:  57,000-220,000. 

P88-874 

Manufacturer.  Confidential. 

Chemical  (G)  Polyester  polyurethane 
blocked  isocyanate. 

Use/Production.  (G)  Coating.  Prod, 
range:  750-4,800  kg/yr. 

P  88-875 

Importer.  Confidential. 

Chemical  (G)  Acrylate  modified  with 
urethane. 

Use/Import.  (G)  Intermediate.  Import 
range:  Confidential. 

P  88-876 

Manufacturer.  Aldrich  Chemical 
Corporation. 

Chemical  (G)  Alkyl  substituted 
ammonium  salt. 

Use/Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 

P 88-878 

Importer  Confidential. 
Chemical  (G)  Fiber  reactive  red  dye. 
Use/Import  (S)  Textile  dye.  Import 
range:  Confidential. 

P 88-879 

Manufacturer.  Reichhold  Chemicals. 
In& 

Chemical  (G)  Hydrocarbon  resins 
dispersion. 


Use/Production.  (S)  Tackier  for 
adhesives.  Prod,  range:  Confidential. 

P88-880 

Manufacturer,  Macrochem 
Corporation. 

Chemical  (G)  Alkylphenoxylated 
poly(oxylethyleiie)  alkenoyl  succinoyl 
glycerol. 

Use/Production.  (G)  Surfactant.  Prod, 
range:  Confidential. 

P88-881 

Importer.  ^in-Estu  Silicones  of 
America,  Inc. 

Chemical  (G)  Organopolysiloxane. 

Use/Import,  (S)  Ingredient  for  silicone 
rubber  compounds.  Import  range:  1.000- 
2,000  kg/yr. 

P88-882 

Manufacturer.  Dynamit  Nobel 
Chemicals. 

Chemical  (G)  7-(2-Propenoxy)-4- 
methylcoumarine. 

Use /Production.  (S)  Intermediate, 
Prod,  range:  Confidential 

P88-883 

Manufacturer.  Quaker  Chemical 
Corporation. 

Chemical  (G)  Polyamide- 
epichlorohydrin-modified  resin. 

Use/Production.  (S)  Retention  aid  and 
flocculant.  Prod,  range:  Confidential. 

P88-884 

■  Importer.  Confidential. 

Chemical  (G)  Fiber  reactive  green 
dye. 

Use/Import.  (S)  Textile  dye.  Import 
range:  Confidential. 

P  88-886 

Importer.  Confidential. 

Chemical  (G)  Fiber  reactive  orange 
dye. 

•  Use/Import.  (S)  Textile  dye.  Import 
range:  Confidential. 

P  88-887 

Manufacturer.  Sherex  Chemical 
Company. 

Chemical  (G)  Amine  oxide. 

Use/Production.  (G)  Detergent- 
dispersant.  Prod,  range:  Confidential. 

P 88-888 

Manufacturer.  Macrochem 
Corporation. 

Chemical  (G)  Quaternary  anmionium 
salt  of  an  alkylene  methacrylamide. 

Use/Production.  (G)  Surfactant.  Prod, 
range:  Confidential. 

P88-889 

Manufacturer.  Macrochem  • 
Corporation. 

Chemical  (G)  N,n-dialkenyl- 
alkenylsuccinamide. 


Use/Production.  (G)  Surfactant.  Prod, 
range:  Confidential. 

P88-89t 

Manufacturer.  Macrochem 
Corporation. 

Chemical  (G) 
Alkylarylalkylenearmine. 

Use /Production.  (G)  Surfactant.  Prod, 
range:  Confidential. 

P  88-891 

Importer.  Confidential. 
Chemical  (G)  Fiber  reactive  blue  dye. 
Use/ImporL  (S)  Textile  dye.  Import 
range:  Confidential. 

P88-892 

Manufacturer.  Confidiential. 

Chemical  (G)  Aryl  heteroarylalkyl 
amine. 

Use/Production.  (G)  Petroleum 
product  additive.  Prod,  range: 
Confidential. 

P88-893 

Manufacturer.  Confidential. 

Chemical  (G)  Reaction  product  of 
polytetramethylene  ether  glycol 
methylene  bis(phenyl  isocyanate)  and 
diol. 

Use/Production.  (G)  Reactive 
elastomer.  Prod,  range:  Confidential. 

P88-894 

Import  Kreha  Corporation  of 
America. 

Chemical  (G)  Phenethylcumene. 

Use/Import.  (S)  Insulation  oil;  solvent. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg,  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2,000  mg/kg, 
species  (rabbit).  Eye  irritation:  Slight, 
species  (rabbit).  Skin  irritation:  Slight, 
species  (rabbit).  Mutagenicity:  Negative. 

P88-895 

Importer  Confidential. 
Chemical  (G)  Direct  yellow  dye. 
Use/Import.  (S)  Direct  dye  for  textile. 
Import  range:  Confidential. 

P88-896 

Manufacturer  Essex  Specialty 

Products. 
Chemical  (S)  Polyisocyanate  polymer 
Use/Production.  (G)  Resin  solution  for 

coatings.  Prod,  range:  Confidential. 

P 88-897 

Manufacturer.  Confidential 

Chemical  (G)  Anionic  polysaccharide 
biopolymer. 

Use/Production.  (G)  Industrial 
thickener.  Prod,  range:  Confidential 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >50g/kg,  species  (rat).  Acute 
dermal  toxicity:  LD50  >2  g/kg.  Eye 


irritation:  None,  species  (rabbit).  Skin 
irritation:  Negligible,  species  (rabbit). 

P  88-898 

Importer.  Confidential 
Chemical  (G)  N-(substituted- 

substituted-phenyl]acetamide. 
Use/Import.  (G)  Open,  nondispersive 

use.  Import  range:  Confidential 

P88-899 

Importer.  Confidential. 
Chemical.  (G)  Urethane/acrylic  resin. 
Use/Import.  (G)  Open,  nondispersive. 
Import  range:  Confidential. 

P88-900 

Importer  Confidential. 

Chemical  (G)  Melamine  polyol. 

Use/Import.  (G)  Industrial  resin. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg,  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2,000  mg/kg, 
species  (rabbit).  Eye  irritation:  Slight, 
species  (rabbit).  Skin  irritation: 
Negligible,  species  (rabbit). 
Mutagenicity:  Negative. 

P 88-901 

Manufacturer.  Confidential 
Chemical  (S)  Ethoxylated  n- 

hexylamine,  compound  with 

dodecybenzene  sulfonic  acid. 
Use /Production.  (G)  Surfactant.  Prod. 

range:  56,000  kg/yr. 

P 88-902 

Manufacturer.  Confidential 

Chemical  (S)  Ethoxylated  n- 
hexylamine,  compound  with  iso- 
octadecanioc  acid. 

Use /Production.  (G)  Surfactant  Prod, 
range:  11.000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >5  cl/kg,  species  (rat).  Eye 
irritation:  Slight  species  (rabbit).  Skin 
irritation:  Negligible,  species  (rabbit). 

P88-903 

Manufacturer  E.I.  Du  Pont  De 
Nemours  &  Company,  Inc. 

Chemical  (G)  Fluoroelastomer. 

Use /Production.  (G)  Seale  &  molded 
parts.  Prod,  range:  Confidential. 

P88-904 

Manufacturer.  Confidential. 

Chemical  (G)  A  blocked  copolymer  of 
a  polyolefin  and  a  polyamide. 

Use/Production.  (G)  Compatiblizer  for 
polyamide/pololefin  alloys.  Prod,  range: 
Confidential. 

P 88-905 

Manufacturer.  E.I.  du  Pont  de 
Nemours  &  Company.  Inc. 
Chemical  (G)  Polyamide. 
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Use /Production.  (G)  Membranes 
Prod,  range:  Confidential. 

P88-906 

Manufacturer.  Confidential. 

Chemical.  [G]  Poly  acrylate. 

Use/Production.  (G)  Pressure 
sensitive  adhesive.  Prod,  range: 
Confidential. 

P88-007 

Importer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Halogenated  amide. 

Use/Import.  (S)  Chemical 
intermediate.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  8.0  kg,  species  (rat).  Acute  dermal 
toxicity:  LDSO  >Og/kg,  species  (rat). 
Eye  irritation:  slight,  species  (rabbit). 

P8a-908 

Manufacturer.  PCR,  Inc. 

Chemical.  (G)  8-AminopropyIsiIane. 

Use /Production.  (G)  Organic  resin 
adhesion  promoter.  Prod,  range:  68,000 
lig/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  > 4,057  mg/kg,  species  (rat).  Acute 
dermal  toxicity:  LD50  > 5.000  mg/kg, 
species  (rabbit).  Static  acute  toxi^ty: 
Time  LC50  96  hr/380  mg/L.  species  i 
(bluegill  sunfish).  Eye  irritation:       | 
Moderate,  species  (rabbit).  Skin 
irritation:  Negligible,  si)ecies  (guinea  • 
pig).  Mutagenicity:  Positive. 

Manufacturer.  Interez,  Inc. 

Chemical.  (G)  Cycloaliphatic  amine 
adduct. 

Use/Production.  (G)  Epoxy  resin 
crosslinking  agent.  Prod,  range: 
Confidential. 

Toxicity  Data,  Acute  oral  toxicity: 
LDSO  >5  g/kg,  species  (rat).  Acute 
dermal  toxicity:  LDSO  >2  g/kg. 

P8a-«io 

Importer.  Marubeni  America 
Corporation. 

Chemical.  (S)  Ammonium  salt  of 
partial  ester  of  styrene  maleic  anhydride 
copolymer. 

Use/Import.  (S)  Thermal  paper 
coating  pigment  dispersant.  Import 
range:  Confidential. 

F88-812 

Importer.  Confidential. 

Chemical.  (G)  Fiber  reactive  black 
dye. 

Use/Import  (S)  Reactive  textile  dye. 
Import  range:  Confidential. 

P88-913 


Importer.  Confidential. 
Chemical.  (G)  Fiber  reactive  red  dye. 
Use/Import  (S)  Reactive  dye  for 
textiles.  Import  range:  Confidential. 


Fl»-«14 

Importer.  Confidential. 

Chemical.  (S)  Product  resulting  from 
the  reaction  of  a  trisubstituted 
benzenediazonium  chloride  with 
substituted-4-hydroxy-2-naphthalene 
acis,  metalized,  sodium  potassiiun, 
ammonium  salts. 

Use/Import.  (G)  Compatibilizer  for 
polyamide/polyolefin  alloys.  Import 
range:  Confidential. 

P88-915 

Importer.  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Import  (G)  Coating.  Import 
range:  Confidential. 

P8ft-916 

Importer.  Confidential. 

Chemical.  (G)  Mixture  of  alkyl 
anmioniumalkylphenylazonapthalenato 
chromate  salts. 

Use/Import  (G)  Coating  colorant. 
Import  range:  Confidential. 

Toxicity:  Acute  oral  toxicity:  LDSO 
>S,000  mg/kg,  species  (rat).  Acute 
dermal  toxicity:  LDSO  >  2,000  mg/kg, 
species  (rat).  Eye  irritation:  None, 
species  (rabbit).  Mutagenicity:  positive. 
Skin  sensitization:  negative. 

P 88-017 

Manufacturer.  Sanncor  Industries. 

Chemical.  (G)  Water  dispersible 
polyester  urethane. 

Use/Production.  (G)  Resin.  Prod, 
range:  Confidential. 

P 88-918 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G) 
Polyperfiuoroalkylacrylate. 

Use/Production.  (G)  Oil/water 
repelled  for  upholstery.  Prod,  range: 
24,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >5  g,  species  (rat).  Acute  dermal 
toxicity:  LDSO  >S  g.  species  (rabbit). 
Eye  irritation:  slight,  species  (rabbit). 
Skin  irritation:  slight,  species  (rabbit). 

P 88-919 

Manufacturer.  Rohm  and  Haas 
Company. 

Chemical.  (G)  Alkyl  methacrylate 
copolymer. 

Use/Production.  (G)  Petroleum 
products  additive.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >5  g,  species  (rat).  Acute  dermal 
toxicity:  LDSO  >2  g,  species  (rabbit). 
Eye  irritation:  moderate,  species 
(rabbit).  Skin  irritation:  moderate, 
species  (rabbit). 


P 88-820 

Manufacturer.  Rohm  and  Haas 
Company. 

Chemical.  (G)  Alkyl  methacrylate 
copolymer. 

Use/Production.  (G)  Petroleum 
product  additive.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >5  g,  species  (rat).  Acute  dermal 
toxicity:  LDSO  >2g,  species  (rabbit). 
Eye  irritation:  moderate,  species 
(rabbit).  Skin  irritation:  moderate, 
species  (rabbit). 

P88-021 

Manufacturer.  E.I.  du  Pont  de 
Nemours  &  Co.,  Inc. 

Chemical.  (G)  Epoxy  amino  adduct 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P88-822 

Importer.  E.I.  du  Pont  de  Nemours  Co., 
Inc. 

Chemical.  (G)  Quatemized  amino 
epoxyester  acrylate  polymer. 

Use/Import  (G)  Open,  nondispersive. 
Import  range:  Confidential. 

P88-923 

Manufacturer.  E.I.  du  Pont  de 
Nemours  Co.,  Inc. 

Chemical.  (G)  Heterocyclic  amino 
ester  urethane  salt. 

Use /Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential 

P88-824 

Manufacturer.  E.I.  du  Pont  de 
Nemours  Co.,  Inc. 

Chemical.  (G)  Amino  epoxy  ester 
acrylate  polymer  salt. 

Use /Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

P88-925 

Importer.  E.I.  du  Pont  de  Nemours  & 
Co.,  Inc. 

Chemical.  (G)  Amino  epoxy  ester 
acrylate  polymer. 

Use/Import.  (G)  Open,  dispersive  use. 
Import  range:  Confidential. 

P88-926 

Manufacturer.  E.I.  du  Pont  de 
Nemours  &  Co.,  Inc. 

Chemical.  (G)  Hydroxycarbomate. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P88-927 

Importer.  E.I.  du  Pont  de  Nemours  Co.. 
Inc. 
Chemical.  (G)  Epoxy  polyetther. 


Use/Import  (G)  Destructive  use. 
Import  range:  Confidential. 

P88-828 

Importer.  Rohm  and  Hass  Company. 

Chemical.  (G)  Alkyl  methacrylate 
copolymer. 

Use/Import.  (G)  Petroleum  product 
additive.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >5  g/kg,  species  (rat).  Acute 
dermal  toxicity:  LDSO  >2  g/kg,  species 
(rabbit).  Eye  irritation:  moderate, 
species  (rabbit).  Skin  irritation: 
negligible,  species  (rabbit).  Skin 
sensitization:  negative,  species  (guinea 
pig)- 
P88-829 

Manufacturer.  E.I.  du  Pont  de 
Nemours  Co.,  Inc. 

Chemical.  (G)  Unsaturated  ester 
urethane. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
ConfidentiaL 

P88-e30 

Manufacturer.  E.I.  du  Pont  de 
Nemours  &  Co.,  Inc. 

Chemical  (G)  Epoxy  amino  adduct. 

Use/Production.  (G)  Open,  dispersive 
use.  Prod,  range:  Confidential. 

P  88-931 

Importer.  E.I.  du  Pont  de  Nemours  Co., 
Inc. 

Chemical.  (G)  Aminohydroxamide. 

Use/Import.  (G)  Destructive  use. 
Import  range:  Confidential. 

P88-932 

Manufacturer.  E.I.  du  Pont  de 
Nemours  &  Co.,  Inc. 

Chemical.  (G)  Unsaturated  ester 
urethane. 

Use/Production.  (G)  Open,  dispersive 
use.  Prod,  range:  Confidential. 

P88-933 

•  Manufacturer  Interez,  Inc. 
.  Chemical.  (G)  Cyclo  aliphatic  amine 
adduct. 

Use/Production.  (S)  Epoxy  resin 
crosslinking  agent  in  adhesives.  Prod. 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  .5  g/kg,  species  (rat).  Acute  dermal 
toxicity:  LDSO  .2  g/kg,  species  (rabbit). 

P88-934 

Manufacturer.  Confidential. 

Chemical.  (G)  Sulfonate  of  Etoxylated 
alcohol. 

Use/Production.  (G)  Surfactant.  Prod, 
range:  Confidential. 

P8a-935 

Manufacturer.  Confidential. 


Chemical.  (G)  A  phenoxide  salt. 
Use/Production.  (G)  Polymerization 
intermediate.  Prod,  range:  Confidential. 

P88-83e 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic  alicyclic 
hydroxyester  acid. 

Use/Production.  (G)  Dispersively  used 
coating.  Prod,  range:  220,000. 

P 88-037 

Manufacturer.  Confidential. 

Chemical.  (G)  Complex  polyester 
polyure  thane. 

Use/Production.  (G)  Dispersively  used 
coating.  Prod,  range:  1,000,000  kg/yr. 

PB8-038 

Manufacturer.  Confidential. 

Chemical.  (G)  Copolymer  of  styrene 
and  oxygenerated  vinyl  alkane. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P88-939 

Importer.  Confidential. 

Chemical.  (G)  Substituted 
heteromonocyclicazoyl-substituted 
carbomonocyclicsulfonic  acid,  alkali 
metal  salt. 

Use/Import.  (G)  Nylon  carpet  dye. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  7,500,  species  (rat).  Acute  dermal 
toxicity:  LDSO  >  2,000  mg/kg,  species 
(rat).  Eye  irritation:  Slight,  species 
(rabbit).  Skin  irritation:  Negligible, 
species  (rabbit).  Mutagenicity:  Negative. 
Skin  sensitization:  Positive,  species 
(guinea  pig). 

P88-940 

Manufacturer.  Matrix  Medica,  Inc. 

Chemical.  (G)  Polyurethane  ureas. 

Use/Production.  (G)  Polymer  film 

manufacture.  Prod,  range:  Confidential. 

P  88-941 

Manufacturer.  Matrix  Medica,  Inc. 

Chemical.  (G)  Polyurethane  ureas. 

Use/Production.  (G)  Polymer  film 

manufacture.  Prod  range:  Confidential. 

P 88-942 

Manufacturer.  Matrix  Medica,  Inc. 

Chemical.  (G)  Polyurethane  ureas. 

Use/Production.  (G)  Polymer  film 

manufacture.  Prod,  range:  Confidential. 

P88-943 

Manufacturer.  Confidential. 

Chemical  (G)  Alkoxysilane 
terminated  polyether  polymer. 

Use/Production.  (S)  Adhesives 
sealant  polymer.  Prod,  range:  750,000  kg/ 
yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  5,000  mg/kg,  species  (rat).  Eye 


irritation:  None,  species  (rabbit).  Skin 
irritation:  Negligible,  species  (rabbit). 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  functional 
styrenated  acrylate. 

Use/Production.  (G)  Paint  nonvolatile 
vehicle.  Prod,  range:  125,000  kg/yr. 

P88-945 

Manufacturer.  Pilot  Chemical 
Company. 

Chemical.  (S)  Benzene,  methyl,  mono- 
and  di-C20-24-alkyI  derivatives. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  ConfidentiaL 

P  88-946 

Manufacturer.  Pilot  Chemical 
Company. 

Chemical.  (S)  Benzensulfonic  acid, 
methyl,  mono-  and  di-C20-24-alkyl 
derivatives. 

Use/Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 

P  88-047 

Manufacturer.  Pilot  Chemical 
Company. 

Chemical.  (S)  Benzensulfonic  acid, 
methyl,  mono-  and  di-C20-24-alkyl 
derivatives,  sodium  salt. 

Use/Production.  (S)  Surfactant 
corrision  inhibitor.  Prod,  range: 
Confidential. 

P88-948 

Manufacturer  Hoechst  Celanese 
Corporation. 

Chemical  (G)  Blocked  isocyanated 
prepolymer. 

Use/Production.  (S)  Hardener  for 
powder  coating  resin.  Prod,  range:  40,000 
kg/yr. 

P 88-949 

Manufacturer.  E.I.  Du  Pont  de 
Nemours  &  Co.,  Inc. 

Chemical.  (G)  Epoxy  methacrylate 
ester  copolymer. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P88-050 

Importer.  Confidential. 

Chemical.  (G)  Benzene  polycarboxylic 
acid  alkyl  ester. 

Use/Import  (G)  Plasticizer.  Import 
range:  Confidential. 

P 88-951 

lihporter.  Hi-Tek  Polymers,  Inc. 
Chemical  (G)  Diphenol. 
Use/Import.  (S)  Chemical 
intermediate.  Import  range:  Confidential. 
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P88-9S2 

Importer.  Confidential. 
Chemical.  (G)  Fiber  reactive  red  c^ye. 
Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  Confidential. 

P8&-053  j 

Importer.  Confidential. 

Chemical.  (G)  Fiber  reactive  purple 
dye. 

i/so,  Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  Confidential 

P8»-954 

Importer.  Confidential. 
Chemical  (G)  Fiber  reactive  violel 

dye. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  ConfidentiaL 

P 88-955 

Importer.  Confidential. 
Chemical.  (G)  Acrylourethane. 
Use/Import.  (G)  Coating  adhesive 
Import  range:  Confidential. 

P88-956 

Importer.  Confidential. 
Chemical.  (G)  Acrylourethane. 
Use/Import.  [G)  Open,  nondispersive 
use.  Import  range:  Confidential. 

P 88-957 

.    Manufacturer.  Confidential. 

Chemical.  (G)  Ethylene  polymeri 
halogenated  magnesium  oxotitanium 
alkoxide.  1 

Use/Production.  (S)  Catalyst  for   T 
production  of  polyolefins.  Prod,  range: 
Confidential. 

P88-958 

Manufacturer.  Confidential. 

Chemical.  (G)  Ethylene  polymerized 
halogenated  magnesium  oxotitanium 
alkoxide. 

Use/Production.  (S)  Catalyst  for 
production  of  polyolefms.  Prod,  range 
Confidential. 


P 88-959 

Manufacturer.  Confidential. 

Chemical.  (G)  Halogenated 
magnesium  oxotitanium  alkoxides; 
halogenated  magnesium  oxotitanate; 
halogenated  magnesium  titanium 
alkoxides. 

Use/Production.  (S)  Catalyst  for 
production  of  polyolefins.  Prod,  range: 
Confidential. 

P 88-960 

Manufacturer.  Confidential. 

Chemical.  (G)  Halogenated 
magnesium  oxotitanium  alkoxides; 
halogenated  magnesium  oxotitance; 
halogenated  magnesium  titanium 
alkoxides. 


Use/Production.  (S)  Catalyst  for 
production  of  polyolefins.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  28,710  mg/kg,  species  (rat). 

Dated:  April  21. 198a 
Steve  Newburg-Rinn, 

Acting  Chief,  Public  Data  Branch,  Information 

Management  Division,  Office  of  Toxic 

Substances. 

{FR  Doc.  88-9100  Filed  4-25-88;  8:45  amj 

BILLING  CODE  6S60-S0-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  W-38) 

Window  Notice  for  the  Filing  of  FM 
Broadcast  Applications 

Released:  April  19, 1998. 

Notice  is  hereby  given  that 
applications  for  vacant  FM  broadcast 
allotment  listed  below  may  be  submitted 
.  for  filing  during  the  period  beginning 
April  13, 1988  and  ending  May  19, 1988 
inclusive.  Selection  of  a  permittee  from 
a  group  of  acceptable  applicants  will  be 
by  the  Comparative  Hearing  process. 
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•Due  to  Commission  error  in  tt>e  allotment  of  this 
Charwiel  ttie  Commission  has  irnposed  an  addrtnnal 
site  restriction  on  the  allotment.  The  new  site  restric- 
tion IS  7  6  km  (4.7  miles)  NW.  The  restriction  site 
coordinates  are  41-43-54  and  86-18-07. 

Federal  Communications  Commission. 

H.  Walker  Feaster  UI, 

Acting  Secretary. 

[FR  Doc.  88-9113  Filed  4-25-88;  8:45  am] 

BILLING  COOC  $712-«1-M 


FEDERAL  MARITIME^COMMISSION 

item  Submitted  for  0MB  Review 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
item  has  been  submitted  to  OMB  for 
review  pursuant  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3601,  et 
seq.).  Requests  for  information, 
including  copies  of  the  collection  of 
information  and  supporting 
documentation,  may  be  obtained  fi'om 
John  Robert  Ewers,  Director,  Bureau  of 
Administration.  Federal  Maritime 
Commission,  1100  L  Street,  NW.,  Room 
12211,  Washington,  DC  20573,  telephone 
number  (202)  523-5866.  Comments  may 
be  submitted  to  the  agency  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Washington,  DC  20503, 
Attention:  Desk  Officer  for  the  Federal 
Maritime  Conmiission,  within  15  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears. 

Summary  of  Item  Submitted  for  OMB 
Review  46  CFR  Part  580 

FMC  requests  extension  of  clearance 
for  the  Commission's  regulation  to 
enforce  the  tariff  filing  provisions  of 
section  8  of  the  Shipping  Act  of  1984. 
The  rule  requires  common  carriers  and 
conferences  of  such  common  carriers  to 
file  with  the  Commission  and  keep  open 
to  public  inspection,  tariffs  showing  all 
rates,  fares,  and  charges  for 
transportation  between  U.S.  and  foreign 
ports  and  between  points  on  any 
through  route  which  is  established. 

For  approximately  2105  respondents, 
the  Commission  estimates  593,899 
annual  responses  and  214,787  annual 
manhours.  Total  estimated  cost  to  the 
Government  is  $1,030,000;  estimated 
annual  cost  to  the  public  is  $3,850,269. 
Joaeph  C  Polking, 
Secretary. 

[FR  Doc.  88-9156  Filed  4-25-88;  8:45  am] 
BNJJNe  CODE  tTSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Supervisory  Policy  Concerning 
Selection  of  Securities  Dealers  and 
Unsuitable  Investment  Practices 

agency:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTKM:  Supervisory  Policy  Statement. 

SUMMARY:  The  purpose  of  this 
supervisory  policy  is  to  provide  State 
member  banks  with  recommended 
procedures  to  be  used  in  the  selection  of 
a  securities  dealer  and  to  advise  them  of 
certain  securities  practices  that  are 


viewed  by  federal  banking<regulators  as 
unsuitable  for  an  investment  portfolio. 
In  addition,  the  supervisory  policy 
discusses  several  types  of  seciu-ities 
with  very  volatile  price  and  high  risk 
characteristics  and  which,  therefore, 
may  be  unsuitable  for  an  institution's 
investment  portfolio,  particularly  if  held 
in  significant  amounts. 
EFFECTIVE  DATE:  April  20, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  S.  Plotkin,  Assistant  Director, 
(202)  452-2782;  Edwin  Demoney, 
Manager.  (202)  452-2434;  or  Rhoger 
Pugh,  Manager,  (202)  728-5883.  Division 
of  Banking  Supervision  and  Regulation, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington  DC  20551. 
For  the  hearing  impaired  only, 
Telecommunication  Device  for  the  Deaf 
(TDD),  Eamestine  Hill  or  Dorothea 
Thompson,  (202)  452-3544. 
SUPPLEMENTARY  INFORMATION:  This 
supervisory  policy  was  developed  by 
the  Federal  Financial  Institutions 
Examination  Council  (FFIEC)  because  of 
concerns  over  the  use  of  investment 
portfolios  by  depository  institutions  as 
vehicles  for  speculative  activities.  Such 
speculative  activity  has  in  a  number  of 
cases  resulted  from  the  depository 
institution's  investment  portfolio 
manager  following  the  advice  of  the 
securities  dealers  who,  in  order  to 
generate  commission  income,  encourage 
speculative  practices  that  are  unsuitable 
for  the  investment  portfolio. 

The  supervisory  policy  provides  a  list 
of  standards  that  a  depository 
institution  should  apply  when  selecting 
a  securities  dealer.  These  standards 
include:  review  of  the  securities  firm's 
financial  strength;  inquiry  into  the 
dealer's  reputation  for  financial  stability 
and  honest  dealings  with  customer's; 
inquiry  of  regulatory  authorities 
concerning  the  existence  of  any  formal 
enforcement  actions  against  the  dealer 
a  review  of  the  sales  representative's 
background. 

The  supervisory  policy  states  that 
investment  portfolios  are  traditionally 
maintained  to  provide  earnings,  liquidity 
and  a  means  of  diversifying  risks.  It 
states  that  transactions  entered  into  in 
anticipation  of  taking  gains  on  short- 
term  price  movements  are  not  prudent 
investment  practices  and  that  such 
transactions  should  be  conducted  in  the 
depository  institution's  closely 
supervised  securities  trading  account 
and  then  only  by  institutions  that  have 
strong  capital  and  earnings.  The  policy 
discusses  trading  practices — ^i.e.,  gains 
trading,  when-issued  securities  trading, 
pair-offs.  corporate  settlement  on  U.S. 
government  and  Federal  agency 
seciurities  purchases,  repositioning 


repurchase  agreements,  and  short 
sales — that  are  imsuitable  for 
investment  portfolios. 

The  supervisory  policy  also  describes 
the  risk  and  price  characteristics  and 
appropriate  accounting  treatment  for 
several  extremely  volatile  instruments 
such  as  stripped  mortgage-backed 
securities  (interest-only  strips, 
commonly  referred  to  as  "lOs".  and 
principal-only  strips,  commonly  referred 
to  as  "POs")  and  asset-backed  securities 
residuals.  The  accounting  treatment 
specified  in  the  policy  statement 
provides  that  depository  institutions 
shall  account  for  these  instruments  in 
accordance  with  Generally  Accepted 
Accounting  Principles  (GAAP)  as  set 
forth  in  Financial  Accounting  Standards 
Board  Statement  (91.  This  statement 
requires  that  the  carrying  amount  of 
these  instruments  be  adjusted  when 
actual  prepayment  experience  differs 
from  the  prepayment  estimates  used  in 
the  initial  valuation.  Institutions  not 
subject  to  GAAP  are  instructed  to  follow 
GAAP  or,  alternatively,  to  carry  these 
instruments  at  market  value  or  the  lower 
of  cost  or  market  value. 

Acting  pursuant  to  its  supervisory 
authority  over  State  member  banks 
contained  in  Section  9  (12  U.S.C.  321,  et. 
seq.)  and  Section  11  (12  U.S.C.  248)  of 
the  Federal  Reserve  Act  and  the 
Financial  Institutions  Supervisory  Act  of 
1986  (12  U.S.C.  1818(b))  and  related 
provisions  of  law,  the  Board  of 
Governors  has  adopted  the  following 
supervisory  policy: 

Supervisory  Policy  Concenung  Selection 
of  Securities  Dealers  and  Unsuitable 
Investment  Practices 

Purpose 

This  supervisory  policy  is  to  provide 
recommended  procedures  to  be 
employed  by  State  member  banks  and 
other  depository  institutions  when 
selecting  securities  dealers  and  to 
advise  of  certain  securities  activities 
that  the  depository  institution  regulators 
view  as  unsuitable  in  an  investment 
portfolio. 

Background 

The  depository  institution  regulators 
have  become  aware  of  speculative 
activity  which  has  taken  place  in  a 
number  of  depository  institutions 
investment  portfolios.  Certain  of  these 
institutions  have  failed  because  of  the 
speculative  activities,  and  other 
institutions  have  been  weakened 
significantly  as  their  earnings  and 
capital  have  been  impaired  and  the 
liquidity  of  their  securities  has  been 
eroded  by  the  depreciation  in  their 
market  value. 


Speculative  activity  often  occurs 
when  a  depository  institution's 
investment  portfolio  manager  follows 
the  advice  of  securities  dealers  who,  in 
order  to  generate  commission  income, 
encourage  speculative  practices  that  are 
unsuitable  for  the  investment  portfolio. 

Recommendations  Concerning  the 
Selection  of  a  Securities  Dealer 

It  is  common  for  the  investment 
portfolio  managers  of  many  depository 
institutions  to  rely  on  the  experitise  and 
advice  of  a  securities  sales  reprsentative 
for  recommendations  of  proposed 
investments;  investment  strategies;  and 
the  liming  and  pricing  of  securities 
transactions.  Accordingly,  it  is 
important  for  the  management  of 
depository  institutions  to  know  the 
securities  firms  and  the  personnel  with 
whom  they  deal.  An  investment 
portfolio  manager  should  not  engage  in 
securities  transactions  with  any 
securities  dealer  that  is  unwilling  to 
provide  complete  and  timely  disclosure 
of  its  financial  condition.  Management 
must  review  the  dealer's  financial 
statements  and  make  a  judgment  about 
the  ability  of  the  dealer  to  honor  its 
commitments.  An  inquiry  into  the 
general  reputation  of  the  dealer  also  is 
necessary. 

The  board  of  directors  and/or  an 
appropriate  board  committee  should 
review  and  approve  a  list  of  securities 
firms  with  whom  the  depository's 
management  is  authorized  to  do 
business.  The  following  securities  dealer 
selection  standards  are  recommended, 
but  are  not  all  inclusive.  The  dealer 
selection  process  should  include: 
— A  consideration  of  the  ability  of  the 
securities  dealer  and  its  subsidiaries 
or  affiliates  to  fulfill  commitments  as 
evidenced  by  capital  strength  and 
operating  results  disclosed  in  ciurent 
financial  data,  annual  reports,  credit 
reports,  etc.; 
— An  inquiry  into  the  dealer's  general 
reputation  for  financial  stability  and 
fair  and  honest  dealings  with 
customers,  including  an  inquiry  of 
past  or  current  financial  institution 
customers  of  the  seciuities  dealer 
— ^An  inquiry  of  appropriate  State  or 
Federal  securities  regulators  and 
securities  industry  self-regulatory 
organizations,  such  as  the  National 
Association  of  Securities  Dealers. 
concerning  any  formal  enforcement 
actions  against  the  dealer  or  its 
affiliates  or  associated  personnel; 
—An  inquiry,  as  appropriate,  into  the 
background  of  the  sales 
representative  to  determine  his  or  her 
experience  and  expertise: 
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— A  determination  whether  the 
depository  institution  has  appropriate 
procedures  to  establish  possession  or 
control  of  securities  purchased. 
Purchased  securities  and  repurchase 
agreement  collateral  should  only  be 
kept  in  safekeeping  with  selling 
dealers  "when  (1)  The  board  is 
completely  satisfied  as  to  the 
creditworthiness  of  the  securities 
dealer  and  (2)  the  aggregate  value  of 
securities  held  in  safekeeping  in  this 
manner  is  within  redit  limitations  that 
have  been  approved  by  the  board  of 
directors,  or  a  committee  of  the  board, 
for  unsecured  transactions  (see  FFIEC 
Policy  Statement  adopted  October 
1985). 
As  part  of  the  process  of  managing  a 
depository  institution's  relationships 
with  securities  dealers,  the  board  of 
directors  may  wish  to  consider  including 
in  the  financial  institution's  code  of 
ethics  of  conduct  a  prohibition  by  those 
employees,  who  are  directly  involved  in 
purchasing  and  selling  securities  for  the 
depository  institution,  from  engaging  in 
personal  securities  transactions  with  the 
same  securities  firm  that  the  depository 
institution  uses  for  its  transactions 
without  speciHc  board  approval  and 
periodic  review.  The  board  also  may 
wish  to  adopt  a  policy  applicable  to 
directors,  officers  or  employees 
concerning  the  recipt  of  gifts,  gratuities 
or  travel  expenses  from  approved  dealer 
firms  and  their  personnel  (also  see  in 
this  connection  the  Bank  Bribery  Ad,  18 
U.S.C.  215  and  interpretive  releases). 

Objectionable  Investment  Practices 

Depository  institution  directors  are' 
responsible  for  prudent  administration 
of  investments  in  securities.  An 
investment  portfolio  traditionally  has 
been  maintained  by  a  depository 
institution  to  provide  earnings,  liquidity 
and  a  means  of  diversifying  risks.  When 
investment  transactions  are  entered  into 
in  anticipation  of  taking  gains  on  short- 
term  price  movements,  the  transactions 
are  no  longer  characteristic  of  prudent 
investment  activities  and  should  be 
conducted  in  a  securities  trading 
account.  Securities  trading  of  the  types 
described  in  section  I  of  the  attached 
appendix  will  be  viewed  as  unsuitable 
activities  when  they  are  conducted  io  a 
depository  institution's  investment 
accoimt.  Securities  trading  should  take 
place  only  in  a  closely  supervised 
b^ng  accoimt  and  be  undertaken  (mly 
by  institutions  that  have  strong  capital 
and  current  earning  positions. 
Acquisitions  of  the  various  forms  of  zero 
coupon,  stripped  obligations  and  asset 
backed  securities  residuals  discussed  in 
section  II  of  the  attached  appendix  will 
receive  increased  regulatory  attention 


and,  depending  upon  the  circumstances, 
may  be  considered  unsuitable  for  a 
depository  institution. 

State  chartered  financial  institutions 
are  cautioned  that  certain  of  the 
investment  practices  listed  in  the 
appendix  may  violate  state  law.  If  any 
such  practices  are  contemplated,  the 
appropriate  stale  supervisor  should  be 
consulted  regarding  permissibility  under 
state  law. 

Appendix  to  Supervisory  Policy 
Statement  on  the  Selection  of  Securities 
Dealers  and  Unsuitable  Investment 
Practices. 

I.  Trading  in  the  Investment  Portfolio 

Trading  in  the  investment  portfolio  is 
characterized  by  a  high  volume  of 
purchase  and  sale  activity,  which  when 
considered  in  light  of  a  short  holding 
period  for  securities,  clearly 
demonstrates  management's  intent  to 
profit  from  short-term  price  movements. 
In  this  situation,  a  failure  to  follow 
accounting  and  reporting  standards 
applicable  to  trading  accounts  may 
result  in  a  misstatement  of  the 
depository  institution's  income  and  a 
filing  of  false  regulatory  reports  and 
other  published  financial  data.  It  is  an 
unsafe  and  unsound  practice  to  record 
and  report  holdings  of  securities  that 
result  from  trading  transactions  using 
accounting  standards  which  are 
intended  for  investment  portfolio 
transactions;  therefore,  the  discipline 
associated  with  accounting  standards 
applicable  to  trading  accounts  is 
necessary.  Securities  held  in  trading 
accounts  should  be  marked  to  market,  or 
the  lower  of  cost  or  market,  periodically 
with  imrealized  gains  or  losses 
recognized  in  current  income.  Prices 
used  in  periodic  revaluations  should  be 
obtained  from  sources  that  are 
independent  of  the  securities  dealer 
doing  business  with  the  depository. 

The  following  practices  are 
considered  to  be  unsuitable  when  they 
occur  in  a  depository  institution's 
investment  portfoho. 

A.  "Gains  Trading".  "Gains  trading" 
is  a  securities  trading  activity  conducted 
in  an  investment  portfolio,  often  termed 
"active  portfolio  management."  "Gains 
trading"  is  characterized  by  the 
purchase  of  a  security  as  an  investment 
and  the  subsequent  sale  of  that  same 
security  at  a  profit  within  several  days 
or  weeks.  Those  securities  initially 
purchased  with  the  intent  to  resell  are 
retained  as  investment  portfolio  assets  if 
they  cannot  be  sold  at  a  profit.  These 
"losers"  are  retained  in  the  investment 
portfolio  because  investment  portfolio 
holdings  are  accounted  for  at  cost,  and 
losses  are  not  recognized  unless  the 
security  is  sold.  "Gains  trading"  often 


results  in  a  portfolio  of  securities  with 
extended  maturities,  lower  credit 
quality,  high  market  depreciation  and 
limited  practical  Uquidity. 

In  many  cases,  "gains  trading"  has 
involved  the  trading  of  "when  issued" 
securities  and  "pair  offs"  or  "corporate 
settlements"  because  the  extended 
settlement  period  associated  with  these 
practices  allows  speculators  the 
opportunity  for  substantial  price 
changes  to  occur  before  payment  for  the 
securities  is  due. 

B.  "When-Issued"  Securities  Trading. 
"When-issued"  securities  trading  is  the 
buying  and  selling  of  securities  in  the 
interim  between  the  announcement  of 
an  offering  and  the  issuance  and 
payment  date  of  these  securities.  A 
purchaser  of  a  "when-issued"  security 
acquires  all  the  risks  and  rewards  of 
owning  a  security  and  may  sell  the 
"when-issued"  security  at  a  profit  before 
taking  delivery  and  paying  for  it. 
Frequent  purchases  and  sales  of 
securities  during  the  "when-issued" 
period  generally  are  indications  of 
trading  activity  and  should  not  be 
conducted  in  a  bank's  investment 
portfolio. 

C.  "Pair-Offs".  A  "pair-off"  is  a 
security  purchase  transaction  which  is 
closed  out  or  sold  at,  or  prior  to, 
settlement  date.  As  an  example,  an 
investment  portfolio  manager  will 
commit  to  purchase  a  security;  then, 
prior  to  the  predetermined  settlement 
date,  the  portfolio  manager  will  "pair- 
off  the  purchase  with  a  sale  of  the 
same  security  prior  to,  or  on,  the  original 
settlement  date.  Profits  or  losses  on  the 
transaction  are  settled  by  one  party  to 
the  transaction  remitting  to  the  counter 
party  the  difference  between  the 
purchase  and  sale  price.  Like  "when 
issued"  trading,  "pair-offs"  permit 
speculation  on  securities  price 
movements  without  paying  for  the 
securities. 

D.  Corporate  Settlement  on  U.S. 
Government  and  Federal  Agency 
Securities  Purchases.  Regular-way 
settlement  for  transactions  in  U.S. 
Goveniment  and  Federal  agency 
securities  is  one  business  day  after  the 
trade  date.  Regular-way  settlement  for 
corporate  securities  is  five  business 
days  after  the  trade  date.  The  use  of  a 
coi^rarate  settlement  method  (5  business 
days)  for  U.S.  Government  securities 
purchases  appears  to  be  offered  by 
dealers  in  order  to  facilitate  speculation 
on  the  part  of  the  purchaser. 

E.  Repositioning  Repurchase 
Agreements.  Dealers  who  encourage 
speculation  through  the  use  of  "pair-off" 
"when-issued"  and  "corporate 
settlement"  transactions  often  provide 


the  financing  at  settlement  of  purchased 
securities  whidi  cannot  be  sold  at  a 
profit  The  buyer  purchasing  the  security 
pays  the  dealer  a  small  "margin"  that  is 
equivalent  roughly  to  the  security.  The 
dealer  then  agrees  to  fund  the  purchase 
by  buying  the  security  back  from  the 
purchaser  under  a  resale  agreement 
Apart  from  imprudently  funding  a 
longer-term,  fixed-rate  asset  with  short- 
term,  variable-rate  source  funds,  the 
purchaser  acquires  all  the  risks  of 
ownership  of  a  large  amount  of 
depreciated  securities  for  a  very  small 
margin  payment  Purchasing. securities 
in  these  drciunstances  is  inherently 
speculative  and  is  a  wholly  unsuitable 
investment  practice  for  depository 
institutions. 

F.  Short  Sales.  A  short  sale  is  the  sale 
of  a  security  that  is  not  owned.  The 
purpose  of  a  short  sale  generally  is  to 
speculate  on  the  fall  in  the  price  of  the 
security.  Short  sales  are  speculative 
transactions  that  should  be  conducted  in 
a  trading  account,  and  when  conducted 
in  the  investment  portfolio,  they  are 
considered  to  be  unsuitable. 

■  Short  sales  are  not  permissible 
activities  for  Federal  credit  unions. 

U.  Stripped  Mortgage  Backed  Securities. 
Residuals  and  Zero  Coupon  Bonds 

There  are  advantages  and 
disadvantages  in  owning  these  products. 
A  depository  institution  must  consider 
the  liquidity,  marketability, 
pledgeability,  and  price  volatility  of 
each  of  these  products  prior  to  investing 
in  them.  It  may  be  unsuitable  for  a 
depository  institution  to  commit 
significant  amounts  of  funds  to  long- 
term  stripped  mortgage-backed 
securities,  residuals  and  zero  coupon 
bonds  which  Quctuate  greatly  in  price. 

A.  Stripped  Mortgage  Backed 
Securities  fSMBS).  Stripped  Mortgage 
Backed  Securities  consist  of  two  classes 
of  securities  vrith  each  class  receiving  a 
different  portion  of  the  monthly  interest 
and  principal  cash  flows  &t>m  the 
underlaying  mortgage  backed  securities. 
In  its  purest  form,  an  SMBS  is  converted 
into  an  interest-only  (IO)  strip,  where 
the  investor  receives  100%  of  the  interest 
cash  flows,  and  a  principal  only  (PO) 
strip,  where  the  investor  receives  100% 
of  the  principal  cash  fiows. 

All  lOs  and  POs  have  highly  volatile 
price  characteristics  based,  in  part,  on 
the  prepayment  of  dw  underlying 
mortgages  and  consequently  on  the 
maturity  of  the  stripped  security. 
GeneraUy.  POs  will  increase  in  value 
when  interest  rates  decline  while  lOs 
increase  in  value  when  interest  rates 
rise.  Accordingly,  the  purchase  of  an  IO 
strip  may  serve,  dieoretically,  to  offset 
the  interest  rate  risk  associated  with 


mortgages  and  similar  instruments  held 
by  a  depository  institution.  Similarly,  a 
PO  may  be  useful  as  an  offset  to  the 
effect  of  interest  rate  movements  on  the 
vahie  of  mortgage  servicing.  However, 
when  purchasing  an  IO  or  PO  the 
investor  is  speculating  on  the 
movements  of  future  interest  rates  and 
how  these  movements  will  affect  the 
prepajrment  of  the  underlying  collateral. 
Furthermore,  those  SMBS  that  do  not 
have  the  guarantee  of  a  government 
agency  or  a  government-sponsored 
agency  as  to  the  payment  of  principal 
and  interest  have  an  added  element  of 
credit  risk. 

As  a  general  rule,  SMBS  cannot  be 
considered  as  suitable  investments  for 
the  vast  majority  of  depository 
institutions.  SMBS,  however,  may  be 
appropriate  holdings  for  depository 
institutions  that  have  highly 
sophisticated  and  well  managed 
securities  portfolios,  mortgage  portfolios 
or  mortgage  banking  functions.  In  such 
depository  institutions,  however,  the 
acquisition  of  SMBS  should  be 
undertaken  only  in  conformance  with 
carefully  developed  and  documented 
plans  prescribing  specific  positioning 
limits  and  control  arrangements  for 
enforcing  these  limits,  lliese  plans 
should  be  approved  by  the  institution's 
board  of  directors  and  vigorously 
enforced. 

In  those  depository  institutions  that 
prepare  their  published  financial 
statements  in  accordance  with 
Generally  Accepted  Accounting 
Principles,  SMBS  holdings  must  be 
accounted  for  in  accordance  with 
Financial  Accounting  Standards  Board 
SUtement  #91  (FAS  #91)  which  requires 
that  the  carrying  amount  be  adjusted 
when  actual  prepayment  experience 
differs  from  prepayment  estimates. 
Other  institutions  may  account  for  their 
SMBS  holdings  under  FAS  (91  or 
alternatively  at  market  value  or  the 
lower  of  cost  or  market  value. 

Several  states  have  adopted,  or  are 
considering,  regulations  that  prohibit 
state  chartered  banks  from  purchasing 
IO  strips.  Accordingly,  state  chartered 
institutions  should  consult  with  their 
state  regulator  concerning  the 
permissibility  of  purchasing  SMBS. 

B.  Asset  Backed  Securities  (ABS) 
Residuals.  Residuals  are  the  excess 
cashflows  from  an  ABS  transaction  after 
the  payments  due  to  the  bondholders 
and  the  trust  administrative  expenses 
have  been  satisfied.  This  cashflow  is 
extremely  sensitive  to  prepayments,  and 
thus  has  a  hi^  degree  of  interest  rate 
risk. 

Generally,  the  value  of  residual 
interests  in  ABS  rises  when  interest 
rates  rise.  Themetically  a  residual  can 


be  used  as  a  risk  management  tool  to 
offset  declines  in  the  value  of  fixed  rate 
mortgage  or  ABS  portfolios.  However,  it 
should  be  understood  by  all  residual 
interest  purchasers  that  the  "yield"  on 
these  instruments  is  inversely  related  to 
their  effectiveness  as  a  risk  management 
vehicle.  In  other  words,  the  highest 
yielding  ABS  residuals  have  limited  risk 
management  value  usually  due  to>8 
complicated  ABS  structure  and/or 
unusual  collateral  characteristics  that 
make  modeling  and  understanding  the 
economic  cashflows  very  difficult 

Alternatively,  those  residuals  priced 
for  modest  yields  generally  have 
positive  risk  management 
characteristics. 

In  conclusion,  it  is  important  to 
understand  that  a  residual  cashflow  is 
highly  dependent  upon  the  prepayments 
received.  Caution  should  be  exercised 
when  purchasing  a  residual  interest 
especially  higher  "yielding"  interest 
because  the  risk  associated  over  the  life 
of  the  ABS  may  %varrant  an  even  higher 
return  in  order  to  adequately 
compensate  the  investor  for  the  interest 
rate  risk  assumed.  Purchases  of  these 
equity  interests  should  be  supported  by 
in-house  evaluations  of  possible  rate  of 
return  ranges  in  combination  with 
varying  prepayment  assumptions. 

Residual  interests  in  ABS  are  not 
permissible  acquisitions  for  Federal 
credit  unions.  Holdings  of  ABS  residuals 
by  other  institutions  should  be 
accounted  for  in  the  manner  discussed 
under  stripped  mortgage-backed 
securities  and  should  be  reported  as 
"Other  Assets"  on  regulatory  reports. 

C.  Other  Zero  Coupon  or  Stripped 
Products.  The  interest  and/or  principal 
portions  of  U.S.  Government  obligations 
are  sometimes  sold  to  depository 
institutions  in  the  form  of  stripped 
coupons,  stripped  bonds  (principal). 
STRIPS,  or  propriety  products,  such  as 
CATs  or  TIGRs.  Also.  Original  Issue 
Discount  Bonds  (OIDs)  have  been  issued 
by  a  number  of  municipal  entities. 
Longer  maturities  of  these  instruments 
can  exhibit  extreme  price  volatility  and, 
accordingly,  disproportionately  large 
long-maturity  holdings  (in  relation  to  the 
totsd  portfolio)  of  zero  coupon  securities 
may  be  unsuitable  for  investment 
holdings  for  depository  institutions. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  this  ZOtfa  day  of 
April,  198& 
William  W.  WUm, 
Secretary  of  the  Board. 
(PR  Doc  8S-4067  Filed  4-25-4S,  MS  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttw  Secretary 

Detiannent  and  Suspension;  Dr 
Claudio  Milanese 

agency:  Department  of  Health  and 
Human  Services  (HHS). 
action:  Notice  of  debarment. 


SUMMARY:  This  notice  announces  the 
debarment  of  Dr.  Claudio  Milanese  from 
eligibility  for  direct  or  indirect  financial 
assistance  under  any  discretionary 
program  awarded  or  administered  by 
the  Department  of  Health  and  Human 
Services  and  the  end  of  Dr.  Milanese's 
previous  suspension  from  such  activity. 
DATES:  The  debarment  became  effective 
April  20, 1988  and  ends  three  years  from 
that  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  B.  Lanman,  Esq.,  Chief,  National 
Institutes  of  Health  Branch.  Public 
Health  Division,  Office  of  General 
Counsel,  9000  Rockville  Pike,  Building 
31,  Room  2B-50,  Bethesda,  Maryland 
20892.  Telephone:  (301)  496-4108. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  45  CFR  Part  76.  Dr.  Claudio  Milanese, 
Corso  G.  Marconi  24, 10125  Torino,  Italy, 
has  been  debarred  from  receiving  or 
applying  for,  directly  or  indirectly,  any 
form  of  financial  assistance  under  any 
discretionary  program  awarded  or 
administered  by  the  Department  of 
Health  and  Human  Services.  The 
debarment  applies  to  assistance 
provided  through  grants,  cooperative 
agreements,  fellowships,  traineeships, 
loans,  loan  guarantees,  and  subgrants 
supported  by  such  assistance.  It  also 
debars  Dr.  Milanese  from  service  or 
participation  in  the  conduct  or 
performance  of  an  assisted  project.  The 
debarment  became  effective  on  April  20, 
1988.  After  three  years  from  that  date. 
Dr.  Milanese  may  again  apply  to  the 
Department  of  Health  and  Human 
Services  for  receipt  of  financial 
assistance.  This  action  is  being  taken 
pursuant  to  the  HHS  Financial 
Assistance  Debarment  and  Suspension 
Regulations  pertaining  to  grants  and 
other  forms  of  financial  assistance,  45 
Code  of  Federal  Regulations,  Part  76. 

The  basis  for  the  debarment  action  is 
that  there  is  reasonable  evidence  Dr. 
Milanese  has  committed  irregularities  of 
a  serious  nature  which  are  grounds  for 
debarment  under  45  CFR  76.10.  The 
investigative  report  concluded  that  Dr. 
Milanese  was  responsible  for  three 
types  of  fabrication:  (1)  Frank  invention 
of  data;  (2)  supplying  of  fraudulent 
research  materials  to  collaborators;  and 
(3)  tidying  of  data  to  improve  the 


published  results.  The  instances  of 
serious  deviation  from  accepted  medical 
research  practices  set  forth  in  the 
investigative  report  reflect  his  failure  to 
comply  with  the  fundamental  duty  of 
research  scientists  to  report  accurately 
the  methods  and  results  of  their 
research  and  otherwise  reflects  a  lack  of 
integrity,  care  and  judgment  that  is  so 
compelling  as  to  seriously  and  directly 
affect  his  participation  in  HHS  financial 
assistance. 

Dr.  Milanese  has  also  been  debarred 
from  contracting  with  the  Federal 
government  pursuant  to  the  Federal 
Acquisition  Regulation  Subpart  9.4. 

Dated:  April  20. 1988. 

Henry  G.  Kirachenmann,  Jr., 

Deputy  Assistant  Secretary  for  Procurement, 
Assistance  and  Logistics. 

[FR  Doc.  88-9132  Filed  4-25-88:  8:45  am] 

MLLINa  CODE  41SO-4M-M 


Food  and  Drug  Administration 
(Doci(«t  Na  87O-0412] 

Chloramphenicol  as  an  Unapproved 
New  Animal  Drug-Direct  Reference 
Seizure  Authority;  Availability  of 
Compliance  Policy  Guide 

agenqy:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  Compliance  Policy  Guide 
7125.33  (the  Guide]  entitled 
"Chloramphenicol  as  ah  Unapproved 
New  Animal  Drug-Direct  Reference 
Seizure  Authority."  The  Guide  provides 
to  FDA  district  offices  specific  criteria 
for  recommending  direct  reference 
seizure  of  (ttiloramphenicol-containing 
products  that  are  unapproved  new 
animal  drugs. 

ADDRESS:  Written  requests  for  single 
copies  of  FDA  Compliance  Policy  Guide 
7125.33  may  be  submitted  to  the  Dockets 
Management  Branch  (HFA-305],  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville.  MD  20857. 
(Send  two  self-addressed  adhesive 
labels  to  assist  the  Branch  in  processing 
your  requests.] 

FOR  FURTHER  INFORMATION  CONTACT 

James  E.  Tessmer,  Center  for  Veterinary 
Medicine  (HFV-236),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-2830. 
SUPPLEMENTARY  INFORMATION:  FDA  has 

prepared  Compliance  Policy  Guide 
7125.33  "Chloramphenicol  as  an 
Unapproved  New  Animal  Drug-Direct 
Reference  Seizure  Authority"  to  permit 
FDA  district  offices  to  recommend  direct 
reference  seizure  of  chloramphenicol- 


containing  products  that  are  unapproved 
new  animal  drugs  provided  the  speciHc 
criteria  stated  in  the  Guide  are  met  and 
documented.  Chloramphenicol,  for 
animal  use,  is  a  new  animal  drug  and 
several  dosage  forms  of  the  drug  are 
approved  for  use  only  in  nonfood- 
producing  animals,  specifically,  cats  and 
dogs  (see  21  CFR  Part  555).  Any  other 
animal  use  or  intended  use  of 
chloramphenicol  causes  the  drug  to  be 
an  unapproved  new  animal  drug  under 
section  512  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  360b)  that 
is  adulterated  under  section  5Ql(a](5)  (21 
U.S.C.  351(a)(5))  and  subject  to  seizure 
under  section  304  (21  U.S.C.  334). 
Chloramphenicol  has  been  used  widely 
and  illegally  in  food-producing  animals. 
Because  of  this  misuse,  which  included 
use  of  chloramphenicol  that  had  been 
approved  for  nonfood  animals,  FDA 
withdrew  the  approvals  of  new  animal 
drug  applications  for  use  of  the  oral 
solution  dosage  form  of  chloramphenicol 
in  nonfood  animals.  (See  51  FR  1367  and 
51  FR  1441;  January  13. 1986). 

Compliance  Policy  Guide  7125.33  is 
available  for  pubUc  examination  in  the 
Dockets  Management  Branch  (address 
above)  between  9  a.ml  and  4  p.m., 
Monday  through  Friday.  Requests  for 
single  copies  of  Compliance  Policy 
Guide  7125.33  should  refer  to  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document  and  should  be 
submitted  to  the  Dockets  Management 
Branch. 

This  notice  is  issued  under  21  CFR  10.85. 

Dated:  April  12, 198a 

John  M.  Taylor. 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc.  88-9072  Filed  4-25-88i  8:45  am] 

bujjng  code  4i«(h>i-« 


[Doct(etNo.88D-0063] 

New  Ctiapter  in  Regulatory 
Procedures  Manual;  Automatic 
Detentions  of  Imported  Products; 
AvailalHIity 

aoency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  Regulatory  Procedures 
Manual  Chapter  9-25  "Automatic 
Detentions."  Chapter  9-25  establishes 
criteria  for  recommending  imported 
products  for  automatic  detention  and  for 
recommending  their  removal  from 
automatic  detention. 
ADDRESS:  Regulatory  Procedures 
Manual  Chapter  9-25  "Automatic 
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Detentions"  is  available  for  public 
examinatioa  at,  and  written  requests  for 
single  copies  may  be  sent  to.  the 
Dockets  Management  Branch  (HFA- 
3G5),  Food  and  Drug  Administration.  Rm. 
4-€2.  5600  Fishers  Lane.  Rockville.  MD 
20657.  (Send  two  self-addressed 
adhesive  labels  to  assist  the  Branch  in 
processing  your  requests.) 
FOR  PURTNSR  WrOIIMATION  CONTACT: 
James  C.  Lyda,  Office  of  Regulatory 
Affairs  (HFC-131),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-6553. 
SUPPLEMENTARY  INFORMATION: 
Automatic  detention  is  the 
administrative  act  of  detaining  an  entry 
of  a  specified  article  (product)  without 
any  physical  examination.  A  product  or 
class  of  products  may  be  automatically 
detained  based  on  its  violative  history 
or  other  information  indicating  that  a 
product  or  class  of  products  does  not 
conform  to  the  requirements  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  301  et  seq.)  or  other  laws 
enforced  by  FDA.  Therefore,  in  some 
.instances,  FDA  may  invoke  automatic 
detention  of  a  specific  product  without 
any  violative  history  on  that  product, 
because  of  the  violative  history  of  the 
class  of  product.  In  other  cases,  FDA 
may  invoke  automatic  detention  of  a 
product  after  the  agency  finds  one 
violation  resulting  in  detention  of  the 
product.  Chapter  9-2S  contains 
infonnation  about  how  and  when  FDA 
icvokes  cmd  removes  automatic 
detentions  of  a  product  or  class  of 
products. 

Dated:  March  17. 1988. 
Jolin  M.  Taylor. 

Associate  Commissioner  for  Regulatory 
Affairs. 
|FR  Doc.  88-9074  Filed  4-25-88:  8:45  am] 

■lUMQ  COOE  41SS-01-H 


Advisory  Committees;  Meetings 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARfV:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

Meetings:  The  following  advisory 
committee  meetings  are  annouced: 

Neurological  Devices  Panel 

Date,  time,  and  place.  May  12. 1988, 8 
a.m..  Rm.  T-418.  Twinbrook  Bldg,  4. 


12720  Twinbrook  Parkway.  Rockville, 
MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  8  a.m.  to  9 
a.m.;  open  public  hearing,  9  a.m.  to  10 
a.m.;  closed  presentation  of  data,  10  a.m. 
to  11  a.m.;  open  committee  discussion, 
11  a.nL  to  2  p-m.;  Robert  Munzner, 
Center  for  Devices  and  Radiological 
Health  (HFZ-430),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  209ia  301-427-7226. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluated 
available  data  on  the  safety  and 
effectiveness  of  devices  and  makes 
recommendations  for  their  regulation. 

Agenda— Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  May  2, 1988,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  The 
committee  will  discuss;  (1)  Panel 
recommendations  regarding  clinical 
studies  to  obtain  vahd  scientific 
evidence  of  effectiveness  for  pain- 
relieving  devices,  and  (2)  premarket 
approval  applicatitm  for  a  low-powered 
laser  to  be  used  in  treating  pain. 

Closed  presentation  of  data.  Trade 
secret  and/ or  confidential  commercial 
or  financial  infonnation  will  be 
presented  to  the  committee  regarding  a 
premarket  approval  application  for  a 
low-powered  laser  to  be  used  in  treating 
pain.  This  portion  of  the  meeting  will  be 
closed  to  permit  discussion  of  this 
information  (5  U.S.C.  552(c)(4)). 

Anti-Infective  Drugs  Advisory 
Committee 

Date,  time,  and  place.  May  12  and  13. 
1988,  8:30  a.m..  Conference  Rms.  D  and 
E,  Parklawn  Bldg.,  5600  Fishers  Lane, 
Rockville,  MO. 

Type  of  meeting  and  contact  person. 
Closed  presentation  of  data.  May  12, 
1988,  8:30  a.m.  to  4:30  p.m.;  open  public 
hearing.  May  13. 1988,  8:30  ajn.  to  9:30 
a.m.;  unless  public  participation  does 
not  last  that  long:  open  committee 
discussion.  9-JO  a.m.  to  4:30  p.m.; 
Thomas  E.  Nightingale,  Center  for  Drug 
Evaluation  and  Research.  Rm  8B-45, 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857,  301- 
443-4695. 

General  faction  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 


e^ectiveness  of  marketed  and 
investigational  human  drugs  for  use  in 
infectious  diseases. 

Agenda — Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
committee  contact  person. 

Open  committee  discussion.  The 
committee  will  discuss  postmarketing 
experience  with  AZT  (aridothymidine: 
ZIDOVUDINE/Burroughs-Wellcome). 

Closed  presentation  of  data.  The 
committee  will  hear  trade  secret  and/or 
confidential  commercial  information 
relevant  to  investigational  new  drug 
Nos.  24,999.  27,782,  26.861,  29,149.  23,111, 
31,171, 18.554,  29.147.  27.205,  and  31.236. 
This  portion  of  the  meeting  will  be 
closed  to  permit  discussion  of  this 
information  (5  U.S.C.  552b{c)(4]]. 

Subcommittee  of  Vaccines  and  Related 
Biological  Products  Advisofy  Committee 

Date,  time,  and  place.  May  19, 1988, 
8:30  a.m.,  Bldg.  29,  Rm.  121,  National 
Institutes  of  Health.  8800  Rockville  Pike. 
Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  8*^0  a.m.,  to  9:30 
a.m.,  unless  public  participation  does 
not  last  that  long;  closed  committee 
deliberations,  9:30  a.m.  to  4  p.m.;  Jack 
Gertzog,  Center  for  Drug  Evaluation  and 
Research,  Rm.  8B-4S.  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-5455. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  vaccines  and  related 
biological  products  intended  for  use  in 
the  diagnosis,  prevention,  or  treatment 
of  human  diseases.  The  committee  also 
reviews  and  evaluates  the  quality  and 
relevance  of  FDA's  research  program 
which  provides  scientific  support  for  the 
regulation  of  these  products. 

Agenda — Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
committee  contact  person. 

Closed  committee  deliberations.  The 
committee  will  review  trade  secret  and 
confidential  commercial  information 
relevent  to  a  pending  license  application 
in  the  Office  of  Biologies  Research  and 
Review.  This  portion  of  the  meeting  will 
be  closed  to  permit  discussion  of  this 
informaHon  (5  U.S.C.  S52b(c)(4)). 

Allergenic  Products  Advisory 
Committee 

Date,  time,  and  place.  May  24  and  25. 
1988, 9  a.m..  Conference  Rm.  E. 
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Parklawn  Bldg.,  5600  Fishers  Lane. 
Rockville.  MD. 

-  Type  of  meeting  and  contact  person. 
Open  public  hearing.  May  24, 1988, 9 
a.ni.  to  10  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  10  a.m.  to 
3:20  p.m.;  closed  committee  discussion, 
3:20  p.m.  to  5  p.m.;  open  committee 
discussion,  May  25, 1988,  9  a.m.  to  1 
p.m.;  closed  committee  discussion,  1:30 
p.m.  to  3:30  p.m.;  Clay  Sisk.  Center  for 
Biologies  Evaluation  and  Research,  Rm. 
83-45,  Food  and  Drug  Administration, 
5600  Fishers  Lane.  Rockville,  MD  20857, 
301-443-5455. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  marketed  and        J 
investigational  allergenic  biological 
products  administered  to  humans  for  the 
diagnosis,  prevention,  or  treatment  of 
allergies  and  allergic  disease. 

Agenda — Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
committee  contact  person. 

Open  committee  discussion.  The 
committee  will  discuss;  (1) 
Implementation  of  regulations  on 
potency  testing  allergenic  extracts  \Jfl 
CFR  680.3),  (2)  review  of  potency 
procedures  for  allergenic  extracts 
containing  antigen  E  (Ambrosia 
artemisiifolia  1  (Amb  a  1)),  (3)  in  vifro 
tests  in  allergy/immunology,  (4)  results 
of  a  collaborative  skin  test  trial,  (5)  skin 
testing  requirements  for  references  and 
lots  of  allergenic  extracts  submitted  in 
support  of  a  license  application,  and  (6) 
proposed  extracts  for  the  National 
Health  and  Nutritional  Examination 
Survey. 

Closed  committee  discussion.  The 
committee  will  review  trade  secret  or 
confidential  commerical  information 
relevant  to  pending  biological  product 
license  applications  and  investigational 
new  drugs.  This  portion  of  the  meeting 
will  be  closed  to  permit  discussion  of 
this  information  (5  U.S.C.  552b(c](4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separate  portions:  (1)  An  open 
public  hearing.  (2)  an  open  committee 
discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 


The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  hmit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  Part 
14.  Under  21  CFR  10.205,  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
reqeust  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

Details  on  the  agenda,  questions  to  be 
addressed  by  the  conunittee.  and  a 
current  list  of  conunittee  members  are 
available  bom  the  contact  person  before 
and  after  the  meeting.  Transcripts  of  the 
open  portion  of  the  meeting  will  be 
available  from  the  Freedom  of 
Information  Office  (HFI-35).  Food  and 
Dtug  Administration.  Rm.  12A-16,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane.  Rockville.  MD 
20857,  approximately  15  working  days 
after  the  meeting,  between  the  hours  of  9 
a.m.  and  4  pan..  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 


the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

The  Commissioner,  with  the 
concurrence  of  the  Chief  Counsel,  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  The  Federal 
Advisory  Committee  Act  (FACA),  as 
amended  by  the  Government  in  the 
Sunshine  Act  (Pub.  L  94-409),  permits 
such  closed  advisory  conunittee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statues. 

The  FACA.  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantiy 
fivstrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or  financial 
information  submitied  to  the  agency; 
consideration  of  matters  involving 
investigatory  files  compiled  for  law 
enforcement  purposes;  and  review  of 
matters,  such  as  personnel  records  or 
individual  patient  records,  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Examples  of  portions  of  FDA  advisory 
conunittee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
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presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA, 
as  amended;  and.  notably  deliberative 
sessions  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independently 
justify  closing. 

This  notice  is  issued  under  section 
10(a)  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  86  Stat. 
770-776  (5  U.S.C.  App.  I)),  and  FDA's 
regulations  (21  CFR  Part  14)  on  advisory 
committees. 

Dated:  April  19, 1988. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 
[FR  Doc.  88-9071  Filed  4-21-88;  11:14  am) 

BILUNQ  CODE  4K0-01-M 


Public  Health  Service     . 

National  Vaccine  Advisory  Committee; 
Public  Meeting 

agency:  Office  of  the  Assistant 
Secretary  for  Health.  HHS. 
SUMMARY:  The  Department  of  Health 
and  Human  Services  (DHHS)  and  the 
Office  of  the  Assistant  Secretary  for 
Health  are  announcing  the  forthcoming 
first  meeting  of  the  National  Vaccine 
Advisory  Committee. 
date:  Date.  Time  and  Place:  June  9. 
1988,  at  9:00  a.m.;  June  10  at  9:00  a.m.; 
Hubert  Humphrey  Building  Auditorium. 
200  Independence  Avenue,  SW.. 
Washington.  DC  20201.  The  entire 
meeting  is  open  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Written  requests  to  participate  should 
be  sent  to  Alan  R.  Hinman.  M.D.. 
Coordinator,  National  Vaccine  Program, 
Office  of  the  Assistant  Secretary  for 
Health,  5600  Fishers  Lane,  Room  9-32, 
Rockville.  Maryland  20657.  (301)  443- 
0715. 

Agenda:  Open  Public  Hearing 

Interested  persons  may  formally 
present  data,  information,  or  views 
orally  or  in  %vriting  on  Issues  pending 
before  the  Advisory  Committee  or  on 
any  of  the  duties  and  responsibiUties  of 
the  Advisory  Committee  as  described 
below.  Those  desiring  to  make  such 
presentations  should  notify  the  contact 
person  before  May  13. 1988  and  submit  a 
brief  statement  of  the  information  they 
wish  to  present  to  the  Advisory 
Committee.  Those  requests  should 
include  the  names  and  addresses  of 
proposed  participants  and  an  indication 
of  the  approximate  time  required  to 
make  their  comments.  A  maximum  of  15 
minutes  will  be  allowed  for  a  given 
presentation.  Any  person  attending  the 


meeting  who  does  not  request  an 
opportunity  to  speak  in  advance  of  the 
meeting  will  be  allowed  to  make  an  oral 
presentation  at  the  conclusion  of  the 
meeting,  if  time  permits,  at  the 
chairperson's  discretion. 

Open  Advisory  Conunittee  Discussion 

Discussion  at  this  first  meeting  will 
center  on  the  role  of  the  Advisory 
Committee,  the  organizational  structure 
of  the  Advisory  Conmiittee,  and  charges 
to  the  Advisory  Committee.  The  primary 
focus  of  the  meeting  will  be  to  identify 
issues  to  be  addressed  in  future 
meetings  and  the  approaches  that  will 
be  taken  by  the  Advisory  Committee  to 
respond  to  those  issues. 

SUPPLEMENTARY  INFORMATION:  The 

National  Vaccine  Advisory  Committee 
is  established  under  section  2105  of  the 
Public  Health  Service  Act.  The  Advisory 
Committee  shall: 

(1)  Study  and  recommend  ways  to 
encourage  the  availability  of  an 
adequate  supply  of  safe  and  effective 
vaccination  proiducts  in  the  United 
States; 

(2)  Recommend  research  priorities 
and  other  measures  the  Director  of  the 
Program  should  take  to  enhance  the 
safety  and  efficacy  of  vaccines; 

(3)  Advise  the  Director  of  the  National 
Vaccine  Program  with  regard  to  the 
following  vaccine  activities  carried  out 
by  or  through  the  National  Institutes  of 
Health,  the  Centers  for  Disease  Control, 
the  Office  of  Biologies  Research  and 
Review  of  the  Food  and  Drug 
Administration,  the  Department  of 
Defense,  and  the  Agency  for 
International  Development: 

(a)  Vaccine  research  on  means  to 
induce  human  immunity  against 
naturally  occurring  infectious  diseases 
and  to  prevent  adverse  reactions  to 
vaccines; 

(b)  Vaccine  development,  including 
the  techniques  needed  to  produce  safe 
and  effective  vaccines; 

(c)  Safety  and  efficacy  testing  of 
vaccines; 

(d)  Licensing  of  vaccine 
manufacturers  and  vaccines  by 
providing  for  the  allocation  of  resources 
to  support  the  licensing  program; 

(3)  Production  and  procurement  of 
vaccines  to  ensure  that  the 
governmental  and  nongovernmental 
production  and  procurement  of  safe  and 
effective  vaccines  meet  the  needs  of  the 
United  States  population  and  fulfill 
commitments  of  the  United  States  to 
prevent  human  infectious  diseases  in 
other  countries; 

(f)  Distribution  and  use  of  vaccines, 
by  providing  direction  to  the  Centers  for 
Disease  Control  and  assistance  to 


States.  locaUties,  and  health 
practitioners  in  the  distribution  and  use 
of  vaccines,  including  efforts  to 
encourage  public  acceptance  of 
immimizations  and  to  make  health 
practitioners  and  the  public  aware  of 
potential  adverse  reactions  and 
contraindications  to  vaccines; 

(g)  Evaluating  the  need  for  and  the 
effectiveness  and  adverse  effects  of 
vaccines  and  immunization  activities; 

(h]  Coordination  of  governmental  and 
nongovermental  activities;  and. 

(i)  Allocation  of  supplemental 
resources  to  Federal  agencies  involved 
in  the  implementation  of  the  plan  for 
activities  not  otherwise  funded. 

(4)  Identify  annually  for  the  Director 
the  most  important  areas  of  government 
and  nongovernment  cooperation  that 
should  be  considered  in  implementing 
the  Program. 

Meetings  of  the  Advisory  Committee 
shall  be  conducted,  insofar  as  is 
practical,  in  accordance  with  the  agenda 
published  in  the  Federal  Register 
notices.  Changes  in  the  agenda  will  be 
announced  at  the  beginning  of  the 
meeting. 

Persons  interested  in  specific  agenda 
iteftis  may  ascertain  from  the  contact 
person  the  approximate  time  of 
discussion. 

A  list  of  Advisory  Committee 
members  and  the  charter  of  the 
Advisory  Committee  will  be  available  at 
the  meeting.  Those  unable  to  attend  the 
meeting  may  request  this  information 
from  the  contact  person.  Summary 
minutes  of  the  meeting  will  be  made 
available  upon  request  from  the  contact 
person. 

Dated:  April  19, 1988. 
Robert  E.  Windom, 
Assistant  Secretary  for  Health. 
[FR  Doc.  68-9097  Filed  4-25-88: 8.-4S  am] 

BIUJMO  OOOe  41M-17-M 


Bureau  of  Land  Managament 

[CA-060-08-4212-11:  CA-14164] 

Classification  of  Public  Lands  for 
Recreation  and  Public  Purposes,  San 
Diego  County,  CA 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

Amendment:  Notice  of  Realty  Action. 
CA-14154. 

In  Federal  Regbter  Vol.  51.  No.  231. 
Page  43476,  published  on  Tuesday. 
December  2. 1986,  amend/correct  the 
following: 

In  the  first  column,  at  the  paragraph 
titied— summary;  second  sentence,  after 
the  words  ".  .  .  classified  as  suitable  for 
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.  .  .,"  insert  the  following  words  "lease 
and/or  sale  for". 

In  the  second  column,  at  the  last 
paragraph,  delete  the  second  sentence 
and  replace  with  'This  segregation  and 
classification  of  the  subject  public  lands 
shall  continue  in  full  force  and  effect 
until  an  authorized  officer  revokes  or 
modiHes  it." 

DATE:  For  a  period  of  45  days  from  the 
date  of  publication  of  this  Notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Area  Manager, 
Indio  Resource  Area  (SCMPA),  Bureau 
of  Land  Management  at  1900  E. 
Tahquitz-McCallum  Way,  Suite  B-1, 
Palm  Springs,  California  92262. 
Objections  will  be  reviewed  by  the  State 
Director,  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  Interior. 

Dated:  April  18. 1988. 
Leslie  M.  Cone, 
Area  Manager. 
[PR  Ooc.  88-9064  Filed  4-25-88;  8:45  am 

aiUJNGCOOC  4310-40-11 


DEPAfmiENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 


Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act  i ' 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  imder 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  proposed  information 
collection  requirement  and  related  forms 
and  explanatory  material  may  be 
obtained  by  contacting  the  Service's 
clearance  officer  at  the  phone  number 
listed  below.  Comments  and  suggestions 
on  the  requirement  should  be  made 
directly  to  the  Service  Clearance  Officer 
and  the  OMB  Interior  Desk  Officer. 
Washington.  DC  20503,  telephone  202- 
395-7340. 

Title:  Waterfowl  Harvest  Surveys. 

Abstract-  Migratory  waterfowl 
hunting  is  authorized  throughout  the 
United  States  including  Alaska. 
Information  on  the  magnitude  and 
composition  of  the  harvest  is  needed  for 
sound  management  and  to  preclude 
over-harvest  of  the  species  involved. 
The  forms  used  in  these  surveys  provide 
the  major  part  of  that  information. 

Service  Form  Nuniber(s):  3-1823 
(Survey  Contact  Card):  3-2056  and  3- 
20560  (Original  and  foUowup 
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Questionnaire):  and  3-165  (Parts 
Collection  Envelope — duck  wing/ 
goosetail  and  goosetail  only). 

Frequency:  On  occasion. 

Description  of  Respondents: 
Individuals  or  households  (migratory 
bird  hunters). 

Annual  Responses:  195,700  (all  forms). 

Annual  Burden  Hours:  20.549. 

Service  Clearance  Officer:  James  E. 
Pinkerton.  202-653-7500,  Room  859 
Riddel  Building,  U.S.  Fish  and  Wildlife 
Service,  Washington,  DC  20240. 

Date:  April  4. 198& 

lames  E.  GiUett. 

Acting  Assistant  Director— Refuges  and 
Wildlife. 

(FR  Doc.  88-9057  Filed  4-25-88: 8:45  am] 

BHXMQ  COOC  4310-H-M 


Minerals  Management  Service 

Development  Operations  Coordination 
Document;  Tennecopil  Exploration 
and  Production       -^ 

agency:  Minerals  Management  Service, 
Interior. 

action:  Notice  of  the  receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Tenneco  Oil  Exploration  and  Production 
has  submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  1210.  Block  78.  South 
Marsh  Island  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  firom 
an  existing  onshore  base  located  at 
Intracoastal  City,  Louisiana. 
DATE:  The  subject  was  deemed 
submitted  on  April  15, 1988.  Conmients 
must  be  received  within  15  days  of  the 
pubhcation  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 
addresses:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m..  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  North  4th  Street,  Baton  Rouge. 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 


public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans,  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70805. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Angle  D.  Gobert;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2876. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
pubhc,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  Oie  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public  pursuant  to  S  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  Sie  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979  (44  FR  53685). 

Those  practices  and  procedures  are 
set  out  in  revised  §  250.34  of  Title  30  of 
the  CFR. 

Dated:  April  18, 1988. 

).  Rogers  Pearcy, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc  88-4058  Filed  4-25-88;  8:45  am] 
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Development  Operations  Coordination 
Document,  Texaco  Inc. 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Docimient  (DOCD). 

summary:  Notice  is  hereby  given  that 
Texaco  Inc.  has  submitted  a  DOCD 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS-G  0974.  Block 
278,  East  Cameron  Area,  offshore 
Louisiana.  Proposed  plans  for  the  above 
area  provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
existing  onshore  bases  located  at 
Cameron  and  Morgan  City.  Louisiana. 
DATE:  The  subject  DOCD  was  deemed 
submitted  on  April  15, 1988.  Comments 
must  be  received  within  15  days  of  the 


publication  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 

ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m..  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
area  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  North  4th  Street.  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans.  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70805 
FOR  FURTHER  INFORMATION  CONTACT: 
M^.  Warren  Williamson;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations.  Plans, 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Units; 
Telephone  (504)  736-2874. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  Section  25  of  the 
OCS  Land  Act  Amendments  of  1978, 
that  the  Minerals  Management  Service 
is  considering  approval  of  the  DOCD 
and  that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  §  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCD's  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685). 

Those  practices  and  procedures  are 
set  out  in  revised  §  250.34  of  Title  30  of 
the  CFR. 

Dated:  April  la  198& 
).  Rogers  Pearcy, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 
[FR  Doc.  88-fl065  Filed  4-25-88: 8:45  am| 

BiUJNQ  CODE  4310-«m-4« 


INTERNATIONAL  TRADE 
COMMISSION 

Ilnvestigattons  Nos.  701-TA-290-292 
(Preliminary)  and  731-TA-400-404 
(Preliminary)] 

Thermostaticaiiy  Controlled  Appliance 
Plugs  and  Prot>e  Thermostats  Therefor 
from  Canada,  Hong  Kong,  Japan, 
Malaysia,  and  Taiwan 

agency:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  preliminary 
countervailing  duty  and  antidumping 
investigations  and  scheduling  of  a 
conference  to  be  held  in  connection  with 
the  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
countervailing  duty  investigations  Nos. 
701-TA-290-292  (Preliminary)  under 
section  703(a)  of  the  Tariff  Act  of  1930 
[19  U.S.C.  1671b(a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
-  imports  from  Canada,  Malaysia,  and 
Taiwan  of  thermostatically  controlled 
appliance  plugs  and  probe  thermostats 
therefor.*  provided  for  in  item  711.78  of 
the  Tariff  Schedules  of  the  United 
States,  which  are  alleged  to  be 
subsidized  by  the  respective 
Governments  of  Canada.  Malaysia,  and 
Taiwan. 

The  Commission  also  gives  notice  of 
the  institution  of  preliminary 
antidumping  investigations  Nos.  731- 
TA-^iOO-404  (Preliminary)  under  section 
733(a)  of  the  Act  (19  U.S.C.  1673b(a))  to 
determine  whether  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 


'  For  putposes  of  these  investigations,  the  term 
thermostatically  controlled  appliance  plug  refers  to 
any  device  designed  to  connect  an  clect.-ical  outlet 
(typically,  a  common  wall  receptical)  with  a  small 
cooking  appliance  of  2.000  watu  or  less  (typically,  a 
griddle,  deep  fryer,  fry  pan,  multicooker.  and/or 
wok)  and  regulate  the  flow  of  electricity,  and  thus 
the  temperature,  therein:  consisting  of:  (1)  A  prolie 
thermostat  encased  in  a  single  hou:iing  set  with  a 
temperature  control  knob  (typically  a  dial 
calibrated  with  various  temperature  settings),  and 
(2)  a  cord  set.  The  term  probe  thermostat  refers  to 
any  device  designed  to  automatically  regulate  the 
flow  of  electricity,  and  thus  the  temperature,  in  a 
small  heating  apparatus  of  2,000  watts  or  less 
(typically,  small  cooking  appliances):  consisting  of  a 
stainless  steel  tube  (which  connects  to  the  heating 
apparatus)  and  other  components  used  for 
thermostatic  control. 


United  States  is  materially  retarded,  by 
reason  of  imports  from  Canada,  Hong 
Kong.  Japan.  Malaysia,  and  Taiwan  of 
the  subject  merchandise  which  is 
alleged  to  be  sold  in  the  United  States  at 
less  than  fair  value. 

As  provided  in  sections  703(a)  and 
733(a).  the  Commission  must  complete 
preliminary  countervailing  duty  and 
antidumping  investigations  in  45  days, 
or  in  this  case  by  May  31. 1988. 

For  further  information  concerning  the 
conduct  of  these  investigations,  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  207,  subparts  A  and  B 
(19  CFR  part  207),  and  part  201,  subparts 
A  through  E  (19  CFR  part  201). 

EFFECTIVE  DATE:  April  15. 1988. 

FOR  FURTHER  INFORMATION  CONTACT. 

Larry  Reavis  (202-252-1185),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington.  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1809,  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-1000. 

SUPPLEMENTARY  INFORMATION: 

Background — These  investigations  are 
being  instituted  in  response  to  petitions 
filed  on  April  15. 1988,  by  Triplex  Inter 
Control  (USA)  Inc.,  St.  Albans,  VT. 

Participation  in  the  investigations — 
Persons  wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entrj-  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  rules  (19 
CFR  201.11).  not  later  than  seven  (7) 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Sen'ice  ;/s/— Pursuant  to  §  201.11(d) 
of  the  Commission's  rules  (19  CFR 
201.11(d)).  the  Secretary  will  prepare  a 
service  list  containing  the  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  these 
investigations  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 
In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules  [19  CFR  201.16(c)  and 
207.3).  each  document  filed  by  a  party  to 
the  investigations  must  be  served  on  all 
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other  parties  to  the  investigations  (as 
identified  by  the  service  list),  and  a 
certificate  of  service  must  accompany 
the  document.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Conference — The  Commission's  I 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  these 
investigations  for  9:30  a.m.  on  May  6, 
1988.  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW., 
Washington,  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Larry  Reavis  (202-252-1185)  not 
later  than  May  4, 198a  to  arrange  for 
their  appearance.  Parties  in  support  of 
the  imposition  of  countervailing  and 
antidumping  duties  in  these 
investigations  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference. 

Written  submissions — Any  person 
may  submit  to  the  Commission  on  or 
before  May  11, 1988,  a  written  statement 
of  information  pertinent  to  the  subject  of 
the  investigations,  as  provided  in 
§  207.15  of  the  Commission's  rules  (19 
CFR  207.15).  A  signed  original  and 
fourteen  (14)  copies  of  each  submission 
must  be  filed  with  the  Secretary  to  the 
Commission  in  accordance  with  §  201.8 
of  the  Commission's  rules  (19  CFR 
201.8).  All  written  submissions  except 
for  confidential  business  data  will  be 
available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  rules  (19  CFR  201.6).   i 

Authority:  These  investigations  are  bemg 
conducted  under  authority  of  the  Tariff  Act  of 
1930,  title  VII.  This  notice  is  published 
pursuant  to  S  207.20  of  the  Commission's 
rules  (19  CFR  207.12). 

By  order  of  the  Commission. 
Issued;  April  2a  1988. 

Kenneth  R.  Mason. 

Secretary. 

(PR  Doc.  88-9054  Piled  4-25-88;  8:45  am] 

BtUJNGCOOe  7020-02-11 


DEPARTMENT  OF  JUSTICE 

Lodging  a  Complaint  and  Consent 
Decree  Pursuant  to  ttie 
Comprehensive  Environnwntal 
Response,  Compensation  and  Ual>llity 
Act;  ARCO,  Inc. 

In  accordance  with  Departmental 
policy,  28  CFR  §  50.7,  notice  is  hereby 
given  that  on  April  14, 1988  a  proposed 
Complaint  and  Consent  Decree  in 
United  States  v.  ARCO,  Inc..  Civil 
Action  No.  CV-88-32-VU,  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Montana. 

The  Complaint  filed  by  the  United 
States  was  brought  pursuant  to  Sections 
106  and  107  of  CERCLA  to  compel  the 
Atlantic  Richfield  Company  ("ARCO") 
to  conduct  a  permanent  relocation  and 
site  stabilization  of  the  community  of 
Mill  Creek,  Montana,  and  to  reimburse 
the  United  States  for  response  costs 
associated  with  the  site.  The  consent 
decree  provides  that  ARCO  will  conduct 
the  permanent  relocation  and  site 
stabilization  required  under  the  Record 
of  Decision  ("ROD"),  and  postpones  cost 
recovery — other  than  oversight  costs — 
for  the  next  operable  unit,  which  will 
include  the  soil  clean-up  at  the  Mill 
Creek  site.  Oversight  costs  of  EPA  will 
be  reimbursed  by  ARCO  under  this 
consent  decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  days  from  the  date 
of  this  pubhcation  comments  relating  to 
the  proposed  Complaint  and  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General,  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington.  DC 
20530,  and  should  refer  to  United  States 
V.  ARCO,  Inc.,  DOJ#  Ref.  90-11-2-208. 
The  proposed  Complaint  and  Consent 
Decree  may  be  examined  at  the  office  of 
the  United  States  Attorney,  District  of 
Montana,  5043  Federal  Building,  26th 
Street  &  3rd  Avenue.  N.  Billings. 
Montana.  Copies  of  the  Complaint  and 
Consent  Decree  may  be  examined  at  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division, 
Department  of  Justice,  Room  1517,  Ninth 
and  Pennsylvania  Avenue.  NW., 
Washington,  DC  20530.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division, 
Department  of  Justice.  Copying  costs  are 
$.10  per  page,  and  the  Consent  Decree 
and  attachments  comprise  467  pages,  so 
a  request  for  a  copy  of  the  Consent 
Decree  must  be  accompanied  with  a 


check  or  money  order  made  out  to  the 
Treasurer  of  the  United  States  for  $46.70. 
Roger ).  Maizulla. 

Assistant  Attorney  Genera  J,  Land  and 

Natural  Resources  Division. 

(PR  Doc.  88-9060  Filed  4-25-88;  8:45  am] 

BlUJNa  CODE  44M-01-II 


Lodging  of  a  Consent  Decree  Pursuant 
to  the  Solid  Waste  Disposal  Ac^ 
Hermes  Consolidated,  Inc. 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  on  April  25, 1988  a  proposed 
Consent  Decree  in  Hermes 
Consolidated,  Inc.  v.  U.S. 
Environmental  Protection  Agency,  Civil 
Action  No.  C86-0212  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  Wyoming. 

The  counterclaims  filed  by  the  United 
States  alleged  inter  alia,  violations  of 
the  Solid  Waste  Disposal  Act,  as 
amended,  42,  U.S.C.  6901-6991(1)  (1982  & 
Supp.  1985)  (also  referred  to  as  the 
Resource  Conservation  and  Recovery 
Act  ("RCRA")).  Specifically,  the 
counterclaims  alleged  that  defendant 
failed  to  comply  with  RCRA 
requirements  at  its  crude  oil  refinery  in 
Newcastle,  Wyoming.  The 
counterclaims  also  alleged  that  the 
defendant's  facility  has  released 
hazardous  wastes  into  the  environment. 
The  counterclaims  sought  injunctive 
relief  and  the  imposition  of  civil 
penalties.  The  proposed  Consent  Decree 
requires  the  defendant  to  pay  a  $25,000 
civil  penalty.  The  Consent  Decree  also 
requires  defendant  to  implement  an 
extensive  RCRA  corrective  action 
program  to  address  alleged  releases  of 
hazardous  wastes. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Land  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to  Hermes  Consolidated. 
Inc.  V.  U.S.  Environmental  Protection 
Agency,  Department  of  Justice 
Reference  #90-7-l-362A. 

Copies  of  the  proposed  Consent 
Decree  may  be  examined  at  the 
following  locations:  Office  of  the  United 
States  Attorney.  United  States 
Courthouse.  2120  Capitol  Avenue,  Room 
2141.  Cheyenne,  Wyoming;  the  U.S. 
Environmental  Protection  Agency,  Suite 
500, 999 18th  Street.  Denver,  Colorado; 
and.  at  the  Environmental  Enforcement 
Section.  Land  and  Natural  Resources 


Division.  Department  of  Justice.  Room 
6220.  Ninth  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  P.O.  Box  7611. 
Ben  Franklin  Station,  Washington,  DC 
20044.  When  requesting  a  copy,  please 
refer  to  Hermes  Consolidated,  Inc.  v. 
U.S.  EPA,  Department  of  Justice 
Reference  #90-7-l-362A  and  enclose  a 
check  in  the  amount  of  $4.10  (10  cents 
per  page  reproduction  costs)  payable  to 
the  Treasurer  of  the  United  States. 

Rogar  |.  Matzulla, 

Assistant  Attorney  General,  Land  and 

Natural  Resources  Division. 

(PR  Doc.  88-9061  Piled  4-26-88:  a-45  am] 

BIUJMQ  CODE  4410-01-41 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Ac^  Edward  Lunn 
Tull 

In  accordance  with  the  Department 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  on  April  5, 1988,  a  proposed 
consent  decree  in  the  four  pending 
actions  entitled  United  States  v.  Edward 
Lunn  Tull  was  lodged  with  the  United 
IStates  District  Court  for  the  Eastern 
District  of  Virginia.  The  proposed 
consent  decree  resolves  the  judicial 
enforcement  actions  brought  by  the 
United  States  against  Edward  Tull  for 
.violation  of  the  Clean  Water  Act  and  the 
Rivers  and  Harbors  Act  on  property 
owned  or  controlled  by  him  on 
Chincoteague  Island,  Virginia. 

The  proposed  consent  decree  requires 
Mr.  Tull  to  restore  and  create  mitigation 
^ites  of  wetlands  and  reconnect  a  tidal 
gut  which  has  been  blocked.  It  allows 
for  the  completion  of  one  of  the 
subdivisions  involved  in  the  litigation.  In 
addition,  the  consent  decree  requires 
Mr.  Tull  to  pay  a  civil  penalty  of  $25,000. 

The  Department  of  Justice  will  receive 
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for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division.  U.S. 
Department  of  Justice.  Washington.  DC. 
and  should  refer  to  United  States  v. 
Edward  Lunn  Tull,  D.J.  Ref.  90-5-1-1- 
1556. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  Hoffinan  United  States 
Courthouse.  6009  Granby  Street. 
Norfolk.  Virginia  23510,  and  at  the 
Region  III  office  of  the  Environmental 
Protection  Agency,  841  Chestnut  Street. 
Philadelphia.  Pennsylvania  19106. 
Copies  of  the  consent  decree  may  be 
examined  at  the  Environmental  Defense 
Section.  Land  and  Natural  Resources 
Division  of  the  £)epartment  of  Justice. 
Room  7118,  Tenth  Street  and 
Peimsylvania  Avenue,  NW., 
Washington,  DC  20530.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  bom  the 
Environmental  Defense  Section,  Land 
and  Natural  Resources  Division  of  the 
Department  of  Justice.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $1.50  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Roger  J.  Manulla, 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
(PR  Doc  88-9080  Filed  4-25-88;  8:46  am] 
BHiJNa  CODE  44W-01-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  Eligtt>imy  To  Apply  for 
Worker  Adjustment  Assistance, 
Anchor  Hocking  Industrial  et  aL 

Petitions  have  been  filed  with  the 


Appendix 


Secretary  of  Labor  under  section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligjble  to  apply  for 
adjustment  assistance  under  Title  U, 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  May  6, 198a 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shovra  below, 
not  later  than  May  6, 1988. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street.  NW.,  Washington, 
DC  20213. 


Signed  at  Washington,  DC  this  IBth  day  of 
April  1988. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

Assistance. 


Palttioner  Union/irvortMre/finn 


Anctior  Hocking  Industrial  (AFGWU).. 
Blue  Diamond  Co.  (Workera).. 


Ctirit  Craft  Industriai  Products-Trenton  Olv.  (Company).. 

General  Motors  Corp.  (BOC  Kalamazoo)  (UAW) 

General  Motors  Corp.  (CPC  OKl>HOMA)  (UAW). 

General  Motors  Corp.  (AC  Spark  Ptug)  (UAW).. 

(The)  Hoover  Co.  (IBEW) _..„ 

Horizon  Transportalion  Service  Corp.  (Workers) 

Interpro  Fat)ricators,  Inc.  (Texas  Pipe  Bend*ig)  (Workers) . 

Matsil  Bros..  Inc.  (Workers) ...._ 

Mama  Energy  Corp.  (Worker^ 

New  York  Twist  DriM,  Ca  (USWA) 


Location 


Monaca.  PA. 

Steams,  KY _ 

Trenton,  NJ 

Kalamazoo,  Ml 

OlahomaCity,  0K.„. 

Flint  Ml . 

Nonti  Canton,  OH 

Battle  Creek,  Mt 

Houstoa  TX 

Long  Island  Qty.  NY. 

Amarilto,  TX 

Woruester,  MA. 


Date 

received 


4/18/88 
4/18/88 
4/1B/88 
4/18/88 
4/18/68 
4/18/88 
4/18/68 
4/18/68 
4/18/88 
4/18/88 
4/18/68 
4/18/68 


Date  of 
petiten 


4/1/68 
4/6/68 
4/6/88 
4/8/86 
4/6/88 
4/8/68 
4/5/86 

3/30/66 
4/8/66 

3/29/68 
4/4/86 
4/5/68 


Petition 
No. 


20,605 
20,606 
20,607 
20,606 
20.609 
20,610 
20,611 
20.612 
20.613 
20.614 
20.615 
20.616 


Articles  produced 


Glass  illuminating  ware. 

Steam  coal. 

Latox  foam  rut)ber. 

Metal  stampings. 

Metal  stampings. 

Metal  stampings. 

Ftoor  care  products. 

Provide  trucking  service  for  firms. 

Fabricated  piping. 

Men's  terry  battvobes. 

Crude  oil  and  natural  gas. 

Cutting  tools. 
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Appendix— Continued 


Petitioner  Union/workers/finn 


Location 


reoMv«d 


Petition 
No. 


Afticies  produced 


Schoize  Tannery  (OCAW) 

Schampajn,  Citron,  Clark.  Inc.  (Wort(ers).. 

Sheet  Metal  Products  (SMWIA) 

Winchester  Hosiery  MUls  (Workers) 


Ctiattanooga,  TN._ 

Elizat)eth.  NJ 

El  Paso,  TX 

Winctwster,  VA 


4/t8/88 
4/18/88 
4/18/88 
4/ 18/88 


3/18/88 
4/7/88 
4/5/88 
4/1/88 


20.617 
20.618 
20.619 
20,620 


Leather. 

Rigid  cartx>ard  gift  boxes. 
Fabricated  metal  products. 
Ladie's  and  men's  socks. 


[FR  Ooc  88-9158  Filed  4-25-88:  8:45  am] 

BIUJNO  COOC  451ft-30-M 


Bat)Cocfc  &  Wilcox  Co.;  Negative 
Determination  on  Reconsideration 

In  the  matter  of  TA-W-Zaill,  Beaver  Falls 
Pennsylvania.  TA-W-20.112.  Ambridge, 
Pennsylvania,  and  TA-W-20.113,  Koppel, 
Pennsylvania. 

On  January  29, 1988.  the  Department 
made  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  former  workers  at 
the  above  locations  of  Babcock  & 
Wilcox  Company.  This  determination 
was  published  in  the  Federal  Register  on 
February  5, 1988  {53  FR  3471).  The  union 
requested  a  filing  extension  and  was 
granted  until  April  4, 1988  to  submit 
supporting  documents.  During  the  course 
of  the  reconsideration  investigation, 
meetings  were  held  in  Beaver  Falls, 
Pennsylvania  with  company  and  luiion 
officials. 

The  union  claimed  that  the  U.S. 
aggregate  import  test  was  too  general 
and  that  the  Department  should  have 
considered  imports  of  mechanical  pipe, 
structural  pipe,  pressure  tubing  and 
stainless  steel  pipe  and  tube.  The  imion 
also  cited  increased  import  market 
penetration  of  seamless  mechanical  and 
seamless  pressure  tubing.  It  was  also 
mentioned  that  imports  prior  to  the 
period  applicable  to  the  petition  should 
have  been  considered  by  the 
Department  in  determining  whether 
workers  were  eligible  for  certification 
under  the  Trade  Act  of  1974.  Also 
mentioned  was  the  fact  that  the 
Department  had  previously  certiBed 
workers  at  the  Beaver  Falls  Works. 

The  Beaver  Falls  Works  was  an 
integrated  production  operation 
consisting  of  three  plants  located  in: 
Beaver  Falls,  Ambridge,  and  Koppel, 
Pennsylvania. 

The  Department's  denial  was  based 
on  the  fact  that  there  was  an  increase  in 
production  and  sales  in  the  first  three 
quarters  of  1986  compared  to  the  same 
period  in  1985.  Further,  the  production  of 
seamless  alloy  mechanical  tubing,  the 
major  product  prior  to  the  work 
stoppage,  ceased  at  the  beginning  of  the 
work  stoppage  in  September,  1986.  The 


work  stoppage  covered  the  period  &om 
September  1986  until  February  1987. 
Further,  U.S.  imports  of  mechanical  steel 
decreased  during  the  period  the 
company  produced  mechanical  steel. 
Production  resumed  in  February  1987 
but  only  for  oil  country  goods  at 
Ambridge  and  Koppel. 

Investigative  findings  show  that  the 
production  of  stainless  steel  pipe  and 
structural  pipe  at  the  Beaver  Falls 
Works  ceased  in  1985.  Workers 
separated  in  1985  are  outside  the  scope 
of  this  investigation.  Section  223(b)(l]  of 
the  Trade  Act  states  that  no  certification 
shall  apply  to  vvoiicers  separated  prior  to 
one  year  m'^ieaiaie  of  petition  which  in 
this  case  is  September  14, 1987. 

U.S.  imports  of  mechanical  tubing 
increased  in  1987  after  Beaver  Falls 
Works'  production  of  it  ceased  at  the 
time  of  the  work  stoppage  in  September 

1986.  After  inventories  were  used  up,  the 
company  ceased  taking  orders  for 
seamless  mechanical  tubing  in  August 

1987.  The  only  product  produced  in  1987 
was  oil  country  goods.  U.S.  imports  of 
oil  country  goods  declined  absolutely 
and  relative  to  domestic  shipments  in 
1987  compared  to  1986. 

On  reconsideration,  the  Department 
conducted  a  new  stirvey  of  customers 
purchasing  seamless  mechanical  tubing. 
The  customer  purchases  were  made 
from  stocks  on  hand.  That  siu'vey 
showed  that  respondents,  who  had 
reduced  their  purchases  from  Babcock  & 
Wilcox,  would  have  continued  their 
purchases  had  McDermott  International 
not  announced  in  June  1987  that  they 
would  close  the  Beaver  Falls  Works. 
The  respondents  to  the  survey 
accounted  for  a  preponderant  share  of 
Babock  &  Wilcox's  1987  sales  decline. 
Several  of  the  respondents  indicated 
that  they  needed  a  reliable  source  of 
supply. 

The  survey  also  showed  that  some  of 
the  customers  increased  their  purchases 
of  imports  in  the  period  following  the 
cessation  of  production  of  mechanical 
tubing  at  the  Beaver  Falls  Works.  These 
customers  commented  that  they 
traditionally  maintained  a  foreign 
presence  to  assure  adequate  supplies  in 
the  eventuality  of  a  disruption  from  their 
domestic  soiu-ces. 


The  dominant  cause  for  production 
and  sales  declines  and  worker 
separations  in  1987  was  the  work 
stoppage  from  September  1986  until 
February  1987  and  the  decision  by 
McDermott  International  Corporation  in 
June  1987  to  close  the  Beaver  Falls 
Works.  Findings  in  the  investigative 
case  file  reveal  that  management 
believed  that  the  continued  worldwide 
overcapacity  and  depressed  market 
conditions  in  the  seamless  tubular  line 
of  business  have  permanentiy  impaired 
the  prospects  for  this  activity  at 
Babcock  &  Wilcox.  Other  findings  which 
support  the  overcapacity  problem  are 
the  facts  that  U.S.  shipments,  imports 
and  apparent  U.S.  consumption  of 
mechanical  tubing  declined  in  1986 
compared  to  1985. 

It  is  also  claimed  that  the  ,.. 

Department's  certifications  for  workers 
at  the  Beaver  Falls  Works  in  1976  and 
1983  (TA-W-894  and  TA-W-13,654) 
should  govern  the  subject  petition  as 
well.  The  factual  determinations 
required  of  the  Department  under  the 
statute  are  very  fact  specific 
Accordingly,  each  worker  petition  must 
be  judged  on  its  own  merits  and  in  the 
time  frame  in  which  it  was  filed  and  for 
the  product  which  the  workers 
produced.  The  major  product  produced 
in  1987  was  seamless  mechanical  pipe 
and  tube.  Worker  petitions  TA-W-894 
covering  specialty  steel  tubing  and  pipes 
and  TA-W-13,654  covering  seamless 
steel  tubing  met  all  the  group  eligibility 
criteria  of  the  Trade  Act 

Conclusion 

After  reconsideration,  I  affirm  the 
original  notice  of  negative  determination 
of  eligibility  to  apply  for  adjustment 
assistance  to  former  workers  of  the 
Babcock  &  Wilcox  Company's  Beaver 
Falls  Works  at  Beaver  Falls, 
Pennsylvania;  Ambridge,  Pennsylvania 
and  Koppel,  Pennsylvania. 

Signed  at  Washington,  DC  this  20th  day  of 
April  1988. 
Robert  O.  Deslongcliamps, 

Director,  Office  of  Legislation  and  Actuarial 

Service.  UIS. 

[FR  Doc.  68-9159  Filed  4-25-88;  8:45  amj 
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Determinations  Regarding  EHgibiOty 
To  Apply  for  Woricer  Adjustment 
Assistance;  Litton  Microwave  Cooking 
Products,  et  aL 

In  accordance  with  section  223  of  the 
.  Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
April  11, 1988-April  15. 1988. 
In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subsdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 

'  separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-20.464;  Litton  Microwave 
Cooking  Products,  Sioux  Falls.  SD 

TA-W-20.466:  PPG  Industries.  Inc. 
•  Tipton.  PA 

TA-W-20,532;  Hamman  Oil  and 
Refining  Co..  Houston,  TX 

In  the  following  cases  the 
investigation  revealed  Uiat  criterion  (3) 
has  not  been  met  for  the  reasons 
specified. 

TA-W-20.459;  Chrysler  Corp.. 
Kenosha.  WI 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-20,477:  Kennedy  Mills, 
Janesville,  WI 

U.S.  imports  of  man-made  finished 
fabrics,  a  category  which  encompasses 
the  predominance  of  Kennedy  Mills' 
products,  declined  absolutely  in  the  first 
three  quarters  of  1987  compared  to  the 
.  same  period  in  1986. 

Affirmative  Determinations 

TA-W-20.4a6:  Copley  Square,  Inc.. 
.Fall  River.  MA 


A  certification  was  issued  covering  all 
workers  of  the  firn\  separated  on  or  after 
February  11, 1987. 

TA-W-20.458:  A.O.  Smith  Water 
Products  Co.,  Kanakee,  A 

A  certification  was  isMBd  covering  all 
workers  related  to  the  preduction  of 
boilers,  coil  and  tanks  separated  on  or 
after  March  1, 1987. 

TA-W-20.500;  Cooper  Industries. 
Cooper  Electrical  Distribution  Products, 
Earlysville.  VA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
February  25. 1987. 

I  hereby  certify  that  the  aforementioned 
determinations  were  issued  during  the  period 
April  11, 1988-April  15, 1988.  Copies  of  these 
determinations  are  available  for  inspection  in 
Room  6434,  U.S.  Department  of  Labor,  601  D 
Street.  NW.  Washington.  DC  20213  during 
normal  business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 
Marvin  M.  Foolis. 

Director,  Office  of  Trade  Adjustment 
Assistance. 

Dated:  April  19, 1988. 
{FR  Doc.  88-9160  Filed  4-2S-88;  8:45  am] 
BILUNG  CODE  4S10-3(MI 


[TA-W-20,481] 

Wiser  Oil  Co.;  Leeco,  KY;  Dismissal  of 
Application  for  Reconsideration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Wiser  Oil  Company,  Leeco,  Kentucky. 
The  review  indicated  that  the 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-20,481;  Wiser  Oil  Company, 
Leeco,  Kentucky  (April  19, 1988.) 

Signed  at  Washington,  DC  this  20th  day  of 
April  1988. 
Marvin  M.  Fooks. 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  88-9161  Filed  4-25-88;  8:45  am] 
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Participation  In  Allen  Status 
Verification  System 

Section  121(a)(1)  of  the  Immigration 
Reform  and  Control  Act  of  1986  (Pub.  L 
99-603),  added  sections  1137  (d)  and  (e) 
to  the  Social  Security  Act  providing  that 
aliens  applying  for  certain  entitlement 
programs,  including  imemployment 
insurance,  shall  have  their  immigration 


status  verified  through  an  automated 
verification  system  (AVS)  developed  by 
the  Immigration  and  Naturalization 
Service.  The  Department  of  Labor  has 
issued  the  bases  on  which  the  Secretary 
will  grant  waivers  of  certain 
participation  in  the  AVS  to  all  State 
Employment  Security  Agencies.  The 
bases  are  contained  in  Unemployment 
Insurance  Program  Letter  No.  26-88. 
Unemployment  Insurance  Program 
Letter  No.  26-88  is  published  below; 

Dated:  April  11, 1988. 
Roberts  T.  Jones, 
Acting  Assistant  Secretary  of  Labor. 

Dated:  March  15, 1988. 

Expiration  date:  March  31. 1989. 

Directive:  Unemployment  Insurance 

Program  Letter  No.  26-88 
To:  All  State  Employment  Security 
Agencies. 
From;  Donald  J.  Kulick,  Administrator 

for  Regional  Management. 
Subject:  Bases  on  Which  Secretary  Will 

Grant  Waivers  of  Certain 

Participation  in  Alien  Status 

Verification  System. 

1.  Purpose.  To  announce  the  bases  on 
which  the  Secretary  will  make  a 
determination  to  grant  a  waiver  from 
participation  in  the  Immigration  and 
Naturalization  Service's  (INS) 
automated  alien  status  verification 
system. 

2.  References.  Section  121  of  the 
Immigration  Reform  and  Control  Act  of 
1986  (IRCA,  P.L  99-608);  Sections  302(a) 
and  1137  (d)  and  (e)  of  the  Social 
Security  Act  (5SA);  Section  3304(a)(14) 
of  the  Federal  Unemployment  Tax  Act 
(FUTA);  INS's  public  notice  of  proposed 
procedures  entiUed  "Verification  of 
Immigration  Status  of  Aliens  Applying 
for  Benefits  Under  Certain  Programs," 
published  in  the  Federal  Register  on 
September  8, 1987  (52  Fed.  Reg.  33882); 
and  Unemployment  Insurance  Program 
Letter  (UIPL)  Nos.  12-87,  2-88,  and  11- 
88. 

3.  Background.  Section  121(a)(1), 
IRCA,  added  SSA  Sections  1137  (d)  and 
(e)  providing  that  aliens  applying  for 
certain  entitiement  programs,  including 
unemployment  insurance  (UI),  shall 
have  their  immigration  status  verified 
through  an  automated  verification 
system  developed  by  the  INS.  This 
system  enables  States  to  access  the  INS 
data  base  (operated  by  a  contractor)  vis 
several  methods  and  is  currently 
available,  although  State  Employment 
Security  Agency  (SESA)  use  is  voluntary 
in  Fiscal  Year  (FY)  1988.  Further,  IRCA 
amended  Section  302(a),  SSA  to 
authorize  funding  of  the  reasonable 
expenditures  of  the  State  which  are 
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attributable  to  the  costs  of  implementiog 
and  operating  the  INS  designated  alien 
status  verification  system.  Section 
121(c),  IRCA,  requires  each  State  to 
utilize  this  system  by  October  1, 1988, 
unless  the  Secretary  of  Labor  has 
granted  a  waiver  of  its  participation  for 
the  UI  program.  Waiver  may  be  granted 
by  the  Secretary  on  his/her  own 
initiative  or  upon  application. 

Section  121(c),  IRCA,  also  provids  that 
the  Secretary  is  required  to  report  to  the 
appropriate  Congressional  committees 
by  April  1, 1988,  on  whether  (and  the 
extent  to  which)  the  requirements  of  the 
INS  designated  system  are  cost-effective 
and  otherwise  appropriate  for  the  UI 
program  and  whether  a  waiver  should 
be  applied  to  participation  by  one  or 
more  States. 

Section  121(c)(4)(B).  IRCA.  provides 
that  the  Secretary  may  waive 
participation  by  a  State  if:  (a)  the  State 
has  in  effect  an  alternative  system  of 
alien  status  verification  which  is  as 
timely  and  effective  as  the  INS 
designated  system  or  (b)  the  cost  of 
administration  of  the  INS  designated 
system  will  exceed  the  estimated 
savings  in  the  State's  UI  program.  The 
cost-effectiveness  criteria  the  Secretary 
must  use  in  making  the  waiver  decision 
are  contained  in  Section  121(c)(4)(C], 
IRCA.  The  criteria  includes  the  | 

Secretary's  estimate  of: 

a.  The  number  of  ahens  claiming  UI 
benefits  in  relation  to  the  total  number 
of  UI  claimants; 

b.  Any  savings  in  UI  beneHt 
expenditures  reasonably  expected  from 
use  of  the  INS  designated  system; 

c.  The  labor  and  nonlabor  costs  of 
administration  of  the  INS  designated 
system; 

d.  The  degree  to  which  INS  is  capable 
of  providing  timely  and  accurate 
information  to  the  SESAs;  and 

e.  Such  other  factors  as  the  Secretary 
deems  relevant. 

To  date  the  following  actions  have 
been  taken  to  implement  the  Secretary's 
responsibilities  under  Section  121,  IRCA: 

a.  In  February  1987,  all  SESA 
Administrators  were  offered  the 
opportimity  to  provide  State  UI 
information  related  to  the  statutory 
waiver  criteria. 

b.  In  March  1987.  UIPL  No.  12-87  was 
issued  to  explain  the  new  IRCA  i 
provisions. 

c.  In  October  1987,  the  General 
Accounting  Office  (GAO)  issued  a 
report  on  the  results  of  the  6  pilot  States 
using  an  INS  developed  system 
commonly  known  as  Systematic  Alien 
Verification  for  Entitlements  (SAVE). 

d.  UIPL  Nos.  2-88  and  11-88  were 
issued  providing  additional  budgetary 


and  procedural  guidance  under  IRCA  to 
the  SESAs. 

In  the  meantime,  INS  has  published 
for  comment  in  the  Federal  Register  (52 
Fed.  R.  33882)  proposed  alien  status 
verification  procedures  for  the  SAVE 
program.  INS  also  has  developed  a 
hand-out  describing  the  various  State 
access  methods  and  "per  query"  cost 
estimates.  Copies  of  both  items  are 
attached.  (Copies  of  final  SAVE 
procedures  will  be  forwarded  upon 
receipt  in  the  National  Office,  as  well  as 
any  other  issuances  or  revised  issuances 
of  the  INS.) 

4.  Bases  on  Which  Secretary  Will 
Grant  Waivers.  The  waiver  decisions 
will  be  made  on  a  State-by-State  basis, 
rather  than  a  blanket  inclusion  or 
waiver  of  all  States. 

Based  on  the  statutory  criteria  and  on 
an  analysis  of  available  data.  State 
participation  will  not  be  waived  for  any 
State  whose  alien  UI  claims  workload  is 
3  percent  or  more.  Participation  by  other 
States  will  be  waived  if  they  can 
demonstrate  (or  the  Secretary  on  his/her 
own  initiative  determines)  that: 

a.  The  State's  present  system  for  alien 
status  verification  (mail,  telephone,  etc) 
is  at  least  as  effective  (in  terms  of 
administrative  costs,  benefit  cost 
avoidtuice,  and  accurate  and  reliable 
information)  and  timely  as  the  SAVE 
program,  and  the  requirement  of  Section 
121(c)(4)(B)(i)(II],  IRCA,  is  met  (see  UIPL 
No.  12-87);  or 

b.  The  proportion  of  aliens  to  UI 
claims  workload  is  so  small  and/or  so 
sporadic  that  the  administrative  costs 
(start-up  and  continuing)  of  using  the 
SAVE  program  will  exceed  the  benefit 
savings,  and  the  criteria  of  Section 
121(c)(4)(B)(ii)  and  (C)  are  met  (see  UIPL 
No.  12-87). 

The  Secretary's  waiver  decisions  can 
be  reversed.  If  circumstances  change  in 
a  State,  or  if  more  definitive  data 
become  available  in  a  State,  the 
decision  with  respect  to  waiver  may  be 
changed  after  FY  1989.  The  State  may 
make  application  for  a  change  in  the 
waiver  decision  or  the  Secretary  may 
act  on  his/her  own  initiative. 

5.  Minimum  Requirements.  Regardless 
of  any  waiver  decision  relating  to  UI 
participation  in  the  SAVE  program,  the 
Secretary  will  not  waive  the 
requirements  of  Section  1137(d)(1)(A), 
SSA  which  provide  that  all  claimants 
must  declare  in  writing,  under  penalty  of 
perjury,  whether  they  are  a  citizen  or 
national  of  the  United  States,  and,  if  not, 
whether  they  are  in  satisfactory 
immigration  status.  This  is  a 
requirement  of  Section  303(f),  SSA  that 
will  be  effective  October  1, 1988,  and 
may  be  implemented  earlier  than  that 
date. 


Where  waiver  from  participation  is 
granted.  States,  at  a  minimum,  are  still 
required  to  verify  alien  status  with  INS 
in  cases  where  the  status  remains 
uncertain  in  order  to  satisfy  the 
requirements  of  Section  3304(a)(14), 
FUTA. 

6.  Timing  of  Secretary's  Waivers 
Determination.  The  States  timely 
applying  for  a  waiver  will  be  iitformed 
of  the  Secretary's  waiver  decisions  by 
]une  30, 1988,  although  waiver  decisions 
on  the  Secretary's  own  initiative  may  be 
made  after  that  date.  Those  States  not 
receiving  a  waiver  will  be  provided  with 
implementation  information  by  the  end 
of  June  or,  if  later,  when  waiver  is 
denied. 

The  Department  has  requested 
approval  from  the  Office  of  Management 
and  Budget  (OMB)  to  collect  State  UI 
data  and  information  to  assist  in  the 
implementation  of  the  Secretary's 
responsibilities  under  Section  121,  IRCA. 
States  will  be  notified  of  OMB  approval 
and  then  may  submit  UI  data  and 
information  relative  to  the  statutory 
criteria  contained  in  Sections 
121(c)(4)(B)(i)(I)  and  (II)  and  121(c)(4)(C), 

mcA. 

7.  Action  Required. 

a.  SESAs  are  requested  to  review  the 
INS  attachments  to  this  directive 
regarding  the  operational  alternatives 
and  costs  for  the  SAVE  program. 

SESAs  are  encouraged  to  fully 
consider  the  options  offered  for  access 
to  the  INS  data  base  to  determine  if  one 
of  these  options  can  be  utilized  for  less 
cost  than  current  manual  procedures. 
SESAs  may  find  that  the  SAVE  program 
offers  a  low  cost  method  for  verifying 
alien  status  even  in  those  States  with 
small  alien  UI  workloads. 

b.  States  currentiy  using  a  mail  or 
telephonic  alien  verification  process, 
and  who  anticipate  requesting  a  waiver 
on  that  basis,  may  wish  to  begin 
preparation  of  a  report  to  the  National 
Office  containing  all  data  and  other 
information  relative  to  the  statutory 
waiver  criteria  as  set  in  item  4.a  of  this 
directive. 

c.  SESAs  who  anticipate  applying  for 
a  waiver  under  4.b  of  this  directive  may 
wish  to  begin  preparation  of  a  report  to 
the  National  Office  containing  the 
required  data  and  information. 

SESAs  who  do  not  provide  complete 
data  and  information  with  their 
application  for  waiver  may  be  requested 
to  furnish  additional  data  or 
information,  or  the  waiver  determination 
may  be  based  on  data  and  information 
available  to  the  Department  when 
processing  the  application. 


8.  Inquiries.  Questions  should  be 
directed  to  the  appropriate  ETA 
Regional  Office. 

9.  Attachments.  Federal  Register, 
pages  33882-33884,  dated  September  8, 
1987,  and  SAVE  program  hand-out. 

EdUoiuI  note:  The  Immigration  and 
Naturalization  Service  document  printed  in 
the  Federal  Registsr  issue  of  September  8, 
1987,  is  not  reprinted. 

Systematic  Alien  Verification  for 
Entitlements  Program 

Service  A  vailability 

INS  has  awarded  Martin  Marietta 
Data  Systems  the  contract  to  store  and 
'  provide  electronic  access  to  SAVE's 
Alien  Status  Verification  Index  (ASVI), 
a  data  base  of  more  than  25  million 
records.  This  service  will  allow  Federal, 
state  and  local  entitlement  issuing 
agencies,  as  well  as  private  sector 
concerns,  to  verify  the  immigration 
documentation  of  aliens  applying  for 
benefits,  licenses,  etc. 

Through  its  data  center  in  Orlando, 
Florida,  Martin  Marietta  will  provide 
immediate  ASVI  access  through  a 
variety  of  highly  flexible,  easy-to-use 
and  cost  effective  methods. 

Access  Methods 

Access  to  ASVI  is  accomplished 
,  nationwide  through  the  company's 
telecommimications  network,  common 
carrier  networks  such  as  TYMNET,  and 


TELENET,  and/or  toll-free  800  telephone 
service.  The  information  will  be  updated 
regularly  by  INS  thus  guaranteeing 
accurate  and  current  information. 
Retrieval  will  be  accomplished  via: 

•  Touch-tone  Telephone. 

•  Asynchronous  TTY  Terminal. 

•  3270  Terminal. 

•  Tape  Matchf: 

•  Point-of-Sale  Device. 

•  Batch  File  Transfer. 

•  Remote  Job  Entry. 

Available  Information 

•  Last  Name. 

•  First  Name. 
•Date  of  Birth. 
•Country  of  Birth. 

•  Date  of  Entry. 

•  Social  Security  Number  (if 
available). 

•  Immigration  Status. 

•  Employment  Eligibility  Statement. 

•  Transaction  Verification  Code. 

Benefits 

Immediate  access  via  online  query 
using  touch-tone  telephone  or  IBM 
compatible  terminals. 

Easy-to-use  system.  User  is  prompted 
for  required  input  through  either  voice 
commands,  in  the  case  of  touch-tone 
telephone  use,  or  formatted  screens  in 
the  case  of  terminals. 

No  need  for  purchase  and  installation 
of  expensive  equipment.  The  touch-tone 

ASVI  Benchmark  Cost  Results 


telephone  capability  makes  the 
information  available  to  everyone  at 
minimal  cost  through  a  toll-free  800 
service.  Plus,  a  24-hour  hot  line  to  assist 
you,  should  the  need  arise. 

INS  estimates  that  when  fully 
implemented  SAVE  could  realize 
approximately  $2.4  billion  annually  in 
cost  avoidance  payments  to  unentiUed 
aliens. 

SAVE  shall  not  be  used  by  INS  for 
administrative  non-criminal  immigration 
enforcement  purposes.  It  provides  for 
verification  without  regard  to  the  sex, 
color,  race,  religion,  or  national  origin  of 
the  individual  invovled. 

Martin  Marietta 

Martin  Marietta  Data  Systems  is  an 
operating  company  of  the  Martin 
Marietta  Corporation,  a  leader  in 
aerospace  and  information  technology, 

As  an  objective  business  partner  for 
the  past  twenty  years.  Data  Systems  has 
been  providing  integrated  systems  and 
services  to  thousands  of  customers  in 
the  government  and  commercial 
industries. 

Information 

For  registration  authority,  contact 
your  overseeing  federal  reimbursing 
agency. 

For  program  information,  please 
contact:  Marianne  Martz,  SAVE 
Program.  (202)  633-SAVE. 


Access  method 


3270  temMnal 

Async.  lerminai. 


Touctvtone  (voice 

resp.). 
File  transfer  (batcti).. 


Remote  )0t)  entry 

(twich). 
Tape  match  (batch).. 


PoJnt-ol-sale  * . 


Prime  lime 
cost/query  ■ 


S0.012 
.015 
.026 
.005 

.002 


Non-prime 
oost/quety 


$0,009 
.012 
.024 
.004 

.001 
.0005 


Additional  cost  considerations 


User  is  responsibte  for  leased  line  IrfstaRabon 
and  costs 

Requires  user-supplied  modem  or  acoustic  cou- 
pler 

Requires  a  touch-tone  phorte  or  an  attached 
tone  generator 

Requires  a  modem  and  a  PC  with  communica- 
tions hardware  and  software.  Also  requires 
custom  software  to  create  query  data  and 
interpret  response  data 

Requires  2780/3780  equipment  and  communica- 
tions 

Media  ar>d  transportation  costs  are  additional. 
Also  requires  custom  software  to  create  query 
data  and  interpret  response  data. 

Requires  special  terminal'.  ASVI  vendor  must  be 
consulted  to  ensure  compatitjilrty.  Retail  cost 
for  a  terminal  is  in  the  S75  to  S300  range 


Additional  plarvwig  considerations 


Moderate  volume,  especialiy  wttere  ASVI  queries  are  made 
coTKurrent  with  tt>e  application  process. 

Same  as  for  3270  access.  Unnecessary  conned  time  will 
increase  average  query  costs.' 

Low  volume  sites.  Should  not  go  through  a  PBX  system. 
Prolonged  conrwct  tune  wW  irtcrease  average  query  costs. 

Moderate  votuma  (50-1,000  daily  queries)  sites.  Use  of  a 
modem  capat>le  of  at  least  1200-2400  BPS  is  recommend- 
ed to  reduce  conr>ect  cfiarges.  (Can  also  be  used  lor  high 
volume  sites  if  Nrte  speeds  are  greater  than  9600  BPS. 
Prior  coordination  with  the  ASVI  verxtor  is  required.) 

Same  as  for  file  transfer.  Requires  pnor  coordination  with  the 
ASVI  vendor. 

High  volume  sites.  Requires  prior  coordination  with  the  ASVI 
verxlor. 

Low  to  Moderate  volume  sites.  Connect  fime  is  minimized 
(maximum  of  ICT  seconds/query).  Terminal  is  'live'  at  all 
times,  but  generates  no  charges.  Should  not  go  through  a 
PBX  system. 


■  The  "per  query"  costs  shown  here  reflect  resource  usage  and  costs  resulting  from  the  standard  "scenarios"  demonstrated  durir>g  the  ASVI  ber>chmark  process. 
Usere  should  rememt>er  that  costs  can  vary  considerably,  depending  upon  the  access  method,  the  numt>er  of  queries  per  session,  and  system  connect  times  irxxirred. 
During  benchmartt  demonstrations,  tf>e  3270  and  Asynchronous  access  standard  scenarios  corwtsted  of  9  simulated  sessions  of  a  single  query  each,  2  sessions  of  10 
queries,  and  2  sessions  of  25  queries.  The  touch-tone  demonstration  consisted  of  4  sessions  of  a  single  query  each  and  1  session  of  10  queries.  Cost  associated 
with  each  oomptete  scenario  were  averaged  to  arrive  at  the  costs  stK>wn  here. 

*  Conrted  lime  for  Asyrx^  access  averaged  about  1  mirxite  per  query  during  the  ber)chmart(;  touch-lone  access  averaged  about  2  minutes. 

*Alttxxigh  POS  usage  could  not  be  estimated  for  kfe-cyde  costing,  query  costs  should  be  similar  to  those  experienced  for  3270  and  async.  access. 

.[PR  Doc.  88-8593  Filed  4-25-88;  &-45  am] 

aiUJNO  COOC  4510-30-M 
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Mine  Safety  and  Health  Administration 
(Docket  Na  M  »8  W  CI 

Bend  Branch  Coal  Co;  Petition  for 
Modlficalion  of  Application  of  i 

Mandatory  Safety  Standard  | 

Bend  Branch  Coal  Company,  General 
Delivery,  Sharpies,  West  Virginia  25183 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.301  (air  quality, 
quantity  and  velocity)  to  its  Bend 
Branch  No.  4  Mine  (LD.  No.  46-07464) 
and  its  Coalburg  No.  7  Mine  (I.D.  No.  46- 
07476)  both  located  in  Logan  County, 
West  Virginia.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's  i 

statements  follows:  ' 

1.  The  petition  concerns  the 
requirement  that  the  minimum  quantity 
of  air  reaching  the  last  open  crosscut  in 
any  pair  or  set  of  developing  entries  and 
the  last  open  crosscut  in  any  pair  or  set 
of  rooms  be  9,000  cubic  feet  a  minute, 
and  the  minimum  quantity  of  air 
reaching  the  intake  end  of  a  pillar  line 
be  9,000  cubic  feet  a  minute.  The 
minimum  quantity  of  air  in  any  coal 
mine  reaching  each  working  face  is 
required  to  be  3,000  cubic  feet  a  minute. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  an  underground  auger 
mining  machine  after  traditional  room 
and  pillar  mining  is  performed.  The 
auger  will  drill  36  inch  holes  in  the  coal 
pillars  up  to  a  maximum  depth  of  120 
feet.  While  each  hole  is  being  drilled, 
the  entire  36  inch  diameter  space  will  be 
completely  occupied  with  the  auger  and 
the  coal  that  is  being  mined. 

3.  In  support  of  this  request,  petitioner 
states  that — 

(a)  The  hole  will  be  fully  occupied  by 
the  auger  steel  and  the  coal  that  is  being 
produced  which  will  inhibit  and/or 
prevent  possible  gas  acciunulation  in  the 
non-gassy  mine: 

(b)  18,000  cubic  feet  per  minute  of  air 
will  be  maintained  in  the  intake  end  of 
the  pillar  line  which  is  the  only  place 
persons  will  be  working  or  traveling; 

(c)  A  monitor  will  be  installed  on  the 
auger  that  will  give  a  warning  when  .5 
per  centum  of  methane  is  detected  and 
will  automatically  deenergize  the  auger 
when  1.0  per  centum  of  methane  is 
detected: 

(d)  It  will  take  approximately  45 
minutes  to  drill  each  hole  through  the 
coal  pillar.  When  each  hole  is  drilled 
through  the  coal  pillar  and  the  auger 
steel  is  removed,  ventilation  will  be 
immediately  established  through  each 
hole,  and  rock  dust  will  be  mechanically 
applied: 


(e)  No  person,  electrical  source,  or 
other  ignition  80iut:e  will  be  positioned 
on  the  return  side  of  the  auger  while  it  is 
in  operation;  and 

(f)  The  maximum  exposed  area 
created  by  the  auger  will  be 
approximately  848.26  cubic  feet,  which 
will  be  immediately  and  completely 
ventilated  to  carry  away  any  harmful 
quantities  of  methane  and  other  gases. 
Further,  the  air  sample  analyses  history 
firom  an  adjacent  mine  in  the  same  coal 
seam  establishes  that  harmful  quantities 
of  methane  and  other  gases  are 
nonexistent  in  this  seam. 

4.  Petitioner  states  that  the  proposed 
alternate  method,  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
26, 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Palrida  W.  Silvey, 

Director,  Office  of  Standards.  Regulations 
and  Variances. 

Dated:  April  20. 1988. 

(FR  Doc  88-9102  Filed  4-25-88;  8:45  am] 
SHXINQ  CODE  4510-4»-ll 


[Docket  Na  M-88-70-C] 

Ber)d  Branch  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Bend  Branch  Coal  Company.  General 
Delivery,  Sharpies,  West  Virginia  25183 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.301-1  (quantity 
of  air  reaching  working  face)  to  its  Bend 
Branch  No.  4  Mine  (I.D.  No.  46-07464) 
and  its  Coalburg  No.  7  Mine  (I.D.  No.  46- 
07476)  both  located  in  Logan  County, 
West  Virginia.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  Petition  concerns  the 
requirement  that  a  minimum  of  3,000 
cubic  feet  a  minute  of  air  reach  each 
working  face  from  which  coal  is  being 
cut,  mined  or  loaded  and  any  other 
working  face  so  designated  by  the 
District  Manager,  in  the  approved 
ventilation. 

2.  As  an  alternate  method,  petitioner 


proposes  to  use  an  underground  auger 
mining  machine  after  traditional  room 
and  pillar  mining  is  performed.  The 
auger  will  drill  36  inch  holes  in  the  coal 
pillars  up  to  a  maximum  depth  of  120 
feet.  While  each  hole  is  being  drilled, 
the  entire  36  inch  diameter  space  will  be 
completely  occupied  with  the  auger  and 
coal  that  is  being  mined. 

3.  In  support  of  this  request,  petitioner 
states  that — 

(a)  The  hole  will  be  fully  occupied  by 
the  auger  steel  and  the  coal  that  is  being 
produced  which  will  inhibit  and/or 
prevent  possible  gas  accumulation  in  the 
non-gassy  mine: 

(b)  18,000  cubic  feet  per  minute  of  air 
will  be  maintained  in  the  intake  end  of 
the  pillar  line  which  is  the  only  place 
persons  will  be  working  or  traveling; 

(c)  A  monitor  will  be  installed  on  the 
auger  that  will  give  a  warning  when  .5 
per  centum  of  methane  is  detected  and 
will  automatically  deenergize  the  auger 
when  \Si  per  centum  of  methane  is 
detected: 

(d)  It  will  take  approximatley  45 
minutes  to  drill  each  hole  through  the 
coal  pillar.  When  each  hole  is  drilled 
through  the  coal  pillar  and  the  auger 
steel  is  removed,  ventilation  will  be 
immediately  established  through  each 
hole,  and  rock  dust  will  be  mechanically 
applied. 

(e)  No  person,  electrical  source,  or 
other  ignition  source  will  be  positioned 
on  the  return  side  of  the  auger  while  it  is 
in  operation:  and 

(f)  The  maximum  exposed  area 
created  by  the  auger  will  be 
approximatley  848.26  cubic  feet,  which 
will  be  immediately  and  completely 
ventilated  to  carry  away  any  harmful 
quantities  of  methane  and  other  gases. 
Further,  the  air  sample  analyses  history 
fi'om  an  adjacent  mine  in  the  same  coal 
seam  estabUshes  that  harmful  quantities 
of  methane  and  other  gases  are 
nonexistent  in  this  seam. 

4.  Petitioner  states  that  the  proposed 
alternate  method,  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  TTiese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 


26, 1988.  Copies  of  the  petition  are 
.available  for  inspection  at  that  address. 
Patrida  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

Dated:  April  20. 198& 
[FR  Doc.  88-^63  Filed  4-25-88;  8:45  am] 
BIUJNQ  COOC  4StO-43-« 


(Docket  No.  M-88-71-C] 

Bend  Branch  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Bend  Branch  Coal  Company,  General 
Delivery,  Sharpies,  West  Virginia  25183 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.301-4  (velocity 
of  air;  minimum  requirements)  to  its 
Bend  Branch  No.  4  Mine  (ID.  No.  46- 
07464)  and  its  Coalburg  No.  7  Mine  (I.D. 
No.  46-07476)  both  located  in  Logan 
County,  West  Virginia.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  the  minimum  mean 
entry  air  velocity  be  60  feet  a  minute  in 
all  working  places  where  coal  is  being 
cut,  mined,  or  loaded  from  the  working 
face  with  mechanical  mining  equipment, 
and  in  any  other  working  place  in  which 
excessive  amounts  of  respirable  dust  are 
being  generated  by  any  type  of 
mechanical  mining  equipment. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  an  underground  auger 
mining  machine  after  traditional  room 

!  and  pillar  mining  is  performed.  The 
auger  will  drill  36  inch  holes  in  the  coal 
pillars  up  to  a  maximum  depth  of  120 
feet.  While  each  hole  is  being  drilled, 
the  entire  36  inch  diameter  space  will  be 
completely  occupied  with  the  auger  and 
coal  that  is  being  mined. 

3.  In  support  of  this  request  petitioner 
states  that — 

(a)  The  hole  will  be  fully  occupied  by 
the  auger  steel  and  the  coal  that  is  being 
produced  which  will  inhibit  and/or 
prevent  possible  gas  accumulation  in  the 
non-gassy  mine; 

(b)  18,000  cubic  feet  per  minute  of  air 
will  be  maintained  in  the  intake  end  of 
the  pillar  line  which  is  the  only  place 

.  persons  will  be  working  or  traveling; 

(c)  A  monitor  will  be  installed  on  the 
auger  that  will  give  a  warning  when  .5 
per  centum  of  methane  is  detected  and 
will  automatically  deenergize  the  auger 
when  1.0  centum  of  methane  is  detected: 

(d)  It  will  take  approximately  45 
minutes  to  drill  each  hole  through  the 
coal  pillar.  When  each  hole  is  (billed 
through  the  coal  pillar  and  the  auger 


steel  is  removed,  ventilation  will  be 
immediately  established  through  each 
hole,  and  rock  dust  will  be  mechanically 
applied: 

(e)  No  person,  electrical  source,  or 
other  ignition  source  will  be  positioned 
on  the  return  side  of  the  auger  while  it  is 
in  operation:  and 

(f)  The  maximum  exposed  area 
created  by  the  auger  will  be 
approximately  848.26  cubic  feed,  which 
will  be  immediately  and  completely 
ventilated  to  carry  away  any  harmful 
quantities  of  methane  and  other  gases. 
Further,  the  air  sample  analyses  history 
fit)m  an  adjacent  mine  in  the  same  coal 
seam  establishes  that  harmful  quantities 
of  methane  and  other  gases  are 
nonexistent  in  this  seam. 

4.  Petitioner  states  that  the  proposed 
alternate  method,  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  "These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
26, 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Date:  April  20, 1988. 
Patricia  W.  Silvey. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 
[FR  Doc.  88-9164  Filed  4-25-88;  8:45  am] 

BHXING  COOE  4SKM3-M 


[Docket  Na  M-8S-72-C1 

Bend  Branch  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Bend  Branch  Coal  Company.  General 
Delivery.  Sharpies,  West  Virginia  25183 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.302-1 
(installation  of  line  brattice  and  other 
devices)  to  its  Bend  Branch  No.  4  Mine 
(LD.  No.  46-07464)  and  its  Coalburg  No. 
7  Mine  (LD.  No.  46-07476)  bodi  located 
in  Logan  County,  West  Virginia.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  line  brattice  or  any 
other  approved  device  used  to  provide 
ventilation  to  the  working  face  from 
which  coal  is  being  cut  mined  or  loaded 
be  installed  at  a  distance  no  greater 


than  10  feet  from  the  area  of  deepest 
penetration  to  which  any  portion  of  the 
face  has  been  advanced. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  an  underground  auger 
mining  machine  after  traditional  room 
and  pillar  mining  is  performed.  The 
auger  will  drill  36  inch  holes  in  the  coal 
pillars  up  to  a  maximum  depth  of  120 
feet.  While  each  hole  is  being  drilled, 
the  entire  36  inch  diameter  space  will  be 
completely  occupied  with  the  auger  and 
the  coal  that  is  being  mined. 

3.  In  support  of  this  request,  petitioner 
states  that — 

(a)  The  hole  will  be  fully  occupied  by 
the  auger  steel  and  the  coal  that  is  being 
produced  which  will  inhibit  and/or 
prevent  possible  gas  accimiulation  in  the 
non-gassy  mine: 

(b)  18,000  cubic  feet  per  minute  of  air 
will  be  maintained  in  the  intake  end  of 
the  pillar  line  which  is  the  only  place 
persons  will  be  working  or  traveling; 

(c)  A  monitor  will  be  installed  on  the 
auger  that  will  give  a  warning  when  .5 
per  centum  of  methane  is  detected  and 
will  automatically  deenergize  the  auger 
when  1.0  per  centum  of  methane  is 
detected; 

(d)  It  will  take  approximately  45 
minutes  to  drill  each  hole  through  the 
coal  pillar.  When  each  hole  is  (hilled 
through  the  coal  pillar  and  the  auger 
steel  is  removed,  ventilation  will  be 
immediately  estabhshed  through  each 
hole,  and  rock  dust  will  be  mechanically 
applied; 

(e)  No  person,  electrical  source,  or 
other  ignition  source  will  be  positioned 
on  the  return  side  of  the  auger  while  it  is 
in  operation;  and 

(f)  The  maximum  exposed  area 
created  by  the  auger  will  be 
approximately  848.26  cubic  feet,  which 
will  be  immediately  and  completely 
ventilated  to  carry  away  any  harmful 
quantities  of  methane  and  other  gases. 
Further,  the  air  sample  analyses  history 
from  an  adjacent  mine  in  the  same  coal 
seam  estabUshes  that  harmful  quantities 
of  methane  and  other  gases  are 
nonexistent  in  this  seam. 

4.  Petitioner  states  that  the  proposed 
alternate  method,  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  liiese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
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26, 198&  Copies  of  the  petition  are 
available  for  inspection  at  that  address 
Patiida  W.  SUvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

Date:  April  20. 1988. 

[FR  Doc.  88-9165  Filed  4-25-88:  8:45  amj 

■UJNGCOOE  4S10-43-M 


[Docket  No.  M-8S-73-C] 

Bend  Brancti  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 


Bend  Branch  Coal  Company,  General 
Delivery,  Sharpies,  West  Virginia  25183 
has  filed  a  petition  to  modify  the 
application  of  30  CFH  75.307-1  (methane 
examinations  at  face)  to  its  Bend  Branch 
No.  4  Mine  (I.D.  No.  46-07464)  and  its 
Coalburg  No.  7  Mine  (I.D.  No.  46-07478) 
both  located  in  Logan  County,  West 
Virginia.  The  petition  is  Bled  under 
section  101(c]  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  stunmary  of  the  petitioneii's 
statements  follows:  I 

1.  The  petition  concerns  the 
requirement  that  an  examination  for 
methane  be  made  at  the  face  of  each 
worlcing  place  during  each  shift  and 
immediately  prior  to  the  entry  of  such 
electrical  equipment  into  any  working 
place. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  an  underground  auger 
mining  machine  after  traditional  room 
and  pillar  mining  is  performed.  The 
auger  will  drill  36  inch  holes  in  the  coal 
pillars  up  to  a  maximum  depth  of  120 
feet.  While  each  hole  is  being  drilled, 
the  entire  36  inch  diameter  space  will  be 
completely  occupied  with  the  auger  and 
coal  that  is  being  mined. 

3.  In  support  of  this  request,  petitioner 
states  that — 

(a)  The  hole  will  be  fully  occupied  by 
the  auger  steel  and  the  coal  that  is  being 
produced  which  will  inhibit  and/or 
prevent  possible  gas  accumulation  in  the 
non-gassy  mine; 

(b)  18,000  cubic  feet  per  minute  of  air 
will  be  maintained  in  the  intake  and  of 
the  pillar  line  which  is  the  only  place 
persons  will  be  woricing  or  traveling; 

(c)  A  monitor  will  be  installed  on  the 
auger  that  will  give  a  warning  when  .5 
per  centum  of  methane  is  detected  and 
will  automatically  deenergize  the  auger 
when  1.0  per  centum  of  methane  is 
detected; 

(d)  It  will  take  approximately  45 
minutes  to  drill  each  hole  tlirough  the 
coal  pillar.  When  each  hole  is  drilled 
through  the  coal  pillar  and  the  auger 


steel  is  removed,  ventilation  will  be 
immediately  established  through  each 
hole,  and  rock  dust  will  be  mechanically 
applied; 

(e)  No  person,  electrical  source,  or 
other  ignition  source  will  be  positioned 
on  the  return  side  of  the  auger  while  it  is 
in  operation;  and 

(f)  The  maximum  exposed  area 
created  by  the  auger  will  be 
approximately  848.26  cubic  feet,  which 
will  be  immediately  and  completely 
ventilated  to  carry  away  any  harmful 
quantities  of  methane  and  other  gases. 
Fiu-ther,  the  air  sample  analyses  history 
from  an  adjacent  mine  in  the  same  coal 
seam  estabUshes  that  harmful  quantities 
of  methane  and  other  gases  are 
nonexistent  in  this  seam. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide- the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
.  comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
26, 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Patrick  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

Dated:  April  20. 198a 

(FR  Doc.  88-9166  Filed  4-25-88;  8:45  am] 

BILUNQ  CODE  4610-43-11 


[Docket  Na  II-8S-74-C] 

Bend  Branch  Coal  Coa  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Bend  Branch  Coal  Company,  General 
Delivery,  Sharpies,  West  Virginia  25183 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.308  (methane 
accumulations  in  face  areas)  to  its  Bend 
Branch  No.  4  Mine  (I.D.  No.  46-07464) 
and  iU  Coalburg  No.  7  Mine  (I.D.  No.  46- 
07476)  both  located  in  Logan  County, 
West  Virginia.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  test  for  methane  be 
made  at  a  point  not  less  than  12  inches 
from  the  root  face  or  rib. 

2.  As  an  alternate  method,  petitioner 


proposes  to  use  an  underground  auger 
mining  macliine  after  traditional  room 
and  pillar  mining  is  performed.  The 
auger  will  drill  36  inch  holes  in  the  coal 
pillars  up  to  a  maximum  depth  of  120 
feet  While  each  hole  is  being  drilled, 
the  entire  36  inch  diameter  space  will  be 
completely  occupied  with  the  auger  and 
the  coal  that  is  being  mined. 

3.  In  support  of  this  request,  petitioner 
states  that — 

(a)  The  hole  will  be  fully  occupied  by 
the  auger  steel  and  the  coal  that  is  being 
produced  which  will  inhibit  and/or 
prevent  possible  gas  accumulation  in  the 
non-gassy  mine; 

(b)  18,000  cubic  feet  per  minute  of  air 
will  be  maintained  in  the  intake  end  of 
the  pillar  line  which  is  the  only  place 
persons  will  be  working  or  traveling; 

(c)  A  monitor  will  be  installed  on  the 
auger  that  will  give  a  warning  when  .5 
per  centum  of  methane  is  detected  and 
will  automatically  deenergize  the  auger 
when  1.0  per  centum  of  methane  is 
detected; 

(d)  It  will  take  approximately  45 
minutes  to  drill  each  hole  through  the 
coal  pillar.  When  each  hole  is  drilled 
through  the  coal  pillar  and  the  auger 
steel  is  removed,  ventilation  will  be 
immediately  established  through  each 
hole,  and  rock  dust  will  be  mechanically 
applied; 

(e)  No  person,  electrical  source,  or 
other  ignition  source  will  be  positioned 
on  the  return  side  of  the  auger  while  it  is 
in  operation;  and 

(f)  The  maximum  exposed  area 
created  by  the  auger  will  be 
approximately  848.26  cubic  feet  which 
will  be  immediately  and  completely 
ventilated  to  carry  away  any  harmful 
quantities  of  methane  and  other  gases. 
Further,  the  air  sample  analyses  history 
from  an  adjacent  mine  in  the  same  coal 
seam  establishes  that  harmful  quantities 
of  methane  and  other  gases  are 
nonexistent  in  this  seam. 

4.  Petitioner  states  that  the  proposed 
alternate  method,  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 


26. 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Patrida  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
ahd  Variances. 

'Date:  April  2a  1988. 
[FR  Doc.  88-9167  Filed  4-25-88;  8:45  am] 

BILUNG  COOC  4S10-4»-«l 


[Docket  No.  M-88-75-C] 

Bend  Brancii  Coal  Co^  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Bend  Branch  Coal  Company,  General 
DeUvery,  Sharpies,  West  Virginia  25183 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.402  (rock 
dusting)  to  its  Bend  Branch  No.  4  Mine 
(I.D.  No.  46-07464)  and  its  Coalburg  No. 
7  Mine  (I.D.  No.  46-07476)  both  located 
in  Logan  County,  West  Virginia.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
oifl977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  all  underground  areas 
of  a  coal  mine,  except  those  areas  in 
which  the  dust  is  too  wet  or  too  high  in 
incombustible  content  to  propagate  an 
explosion,  is  required  to  be  rock  dusted 
to  within  40  feet  of  all  working  faces.  All 
crosscuts  that  are  less  than  40  feet  from 
a  working  face  is  also  required  to  be 
rock  dusted. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  an  underground  auger 
mining  machine  after  traditional  room 
and  pillar  mining  is  performed.  The 
auger  will  drill  36  inch  holes  in  the  coal 
pillars  up  to  a  maximum  depth  of  120 
feet.  While  each  hole  is  being  drilled, 
the  entire  36  inch  diameter  space  will  be 
completely  occupied  with  the  auger  and 
the  coal  that  is  being  mined. 

3.  In  support  of  this  request,  petitioner 
states  that — 

■  (a)  The  hole  will  be  fully  occupied  by 
the  auger  steel  and  the  coal  that  is  being 
produced  which  will  inhibit  and/or 
prevent  possible  gas  accumulation  in  the 
non-gassy  mine; 

(b)  18,000  cubic  feet  per  minute  of  air 
will  be  maintained  in  the  intake  end  of 
the  pillar  line  which  is  the  only  place 
persons  will  be  working  or  traveling; 

(c)  A  monitor  will  be  installed  on  the 
auger  that  will  give  a  warning  when  .5 
per  centum  of  methane  is  detected  and 
will  automatically  deenergize  the  auger 
when  1.0  per  centum  of  methane  is 
detected; 

(d)  It  will  take  approximately  45 
minutes  to  drill  each  hole  through  the 
coal  pillar.  When  each  hole  is  drilled 


through  the  coal  pillar  and  the  auger 
steel  is  removed,  ventilation  will  be 
immediately  established  through  each 
hole,  and  rock  dust  will  be  mechanically 
applied; 

(e)  No  person,  electrical  source,  or 
other  ignition  source  will  be  positioned 
on  the  return  side  of  the  auger  while  it  is 
in  operation;  and 

(f)  The  maximum  exposed  area 
created  by  the  auger  will  be 
approximately  848.26  cubic  feet,  which 
will  be  immediately  and  completely 
ventilated  to  carry  away  any  harmful 
quantities  of  methane  and  other  gases. 
Further,  the  air  sample  analyses  history 
from  an  adjacent  mine  in  the  same  coal 
seam  establishes  that  harmful 
quantitites  of  methane  and  other  gases 
are  nonexistent  in  this  seam. 

4.  Petitioner  states  that  the  proposed 
alternate  method,  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  a^orded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
26, 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

Dated:  April  20, 1988. 
[FR  Do&  88-9168  Filed  4-25-88;  a-45  am] 

BttJJNO  CODE  4510-4S-M 


NATIONAL  ECONOMIC  COMMISSION 
Meeting 

agency:  National  Economic 

Commission. 

action:  Notice  of  Commission  Meeting. 

summary:  The  National  Economic 
Commision  ("the  Commission")  will 
hold  its  first  public  meeting  on  May  10, 
1988.  The  Commission  was  established 
by  sectoin  2101  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987,  Pub.  L 100- 
203,  enacted  December  22. 1987. 

Date,  Time  and  Place:  May  10. 1988,  3 
p.m.-6  p.m..  Room  210,  Cannon  House 
OfHce  Building,  Washington,  DC. 

Agenda:  The  meeting  will  be  devoted 
to  an  overview  of  the  budget  process 
and  budget  trends  in  the  United  States. 
The  Commission  members  will  be 
briefed  by  staff  and  specially  invited 
experts. 


Open  Meeting:  The  meeting  will  be 
open  to  the  public  from  3  p.m.  to  5:30 
p.m.  At  5:30  p.m.  the  meeting  will  be 
closed  for  a  discussion  of  internal 
personnel  practices  of  the  Commission, 
in  accordance  with  5  U.S.C.  552b(C)(2). 

FOR  ADOmONAL  INFORMATION  CONTACT: 

Alexander  Piatt,  General  Counsel  789- 
1993,  National  Economic  Commission, 
734  Jackson  Place  NW.,  Washington.  DC 
20503. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  was  estabUshed  by  Pub.  L 
100-203,  December  22, 1987,  and  has 
been  directed  to  make  specific 
recommendations  regarding: 

(1)  Methods  to  reduce  the  Federal 
budget  deficit  while  promoting  economic 
growth  and  encouraging  saving  and 
capital  formation,  and 

(2)  A  means  of  ensuring  that  the 
burden  of  achieving  the  Federal  Budget 
deficit  reduction  goals  of  the  United 
States  does  not  undermine  the  economic 
growth  and  is  equitably  distributed  and 
not  borne  disproportionately  by  any  one 
economic  group,  social  group,  region  or 
State. 

The  Commission  shall  submit  to  the 
President  and  Congress  on  March  1, 
1989,  a  final  report  which  shall  contain  a 
detailed  statement  of  the  findings  and 
conclusions  of  the  Commission, 
including  its  recommendations  for 
administrative  and  legislative  action 
that  the  Commission  considers 
advisable.  On  February  1, 1989,  the 
President  may  issue  an  order  extending 
the  date  for  submission  of  the  final 
report  to  September  1, 1989. 

There  are  twelve  members  of  the 
Commission,  appointed  in  accordance 
with  section  2102  of  the  enabling 
legislation.  They  are:  Pete  V.  Domenici, 
Bill  Frenzel,  William  H.  Gray  III,  Lee  A. 
lacocca.  Lane  Kirkland,  Dean  Kleckner, 
Drew  Lewis,  Daniel  Patrick  Moynihan, 
Felix  Rohatyn,  Donald  Rumsfeld,  Robert 
S.  Straus,  and  Caspar  Weinberger.  Drew 
Lewis  and  Robert  S.  Strauss  have  been 
elected  co-chairpersons  from  among  the 
Members.  Two  additional  members 
shall  be  appointed  by  the  President- 
Elect  after  the  November  8. 1988 
election. 

The  Commission  plans  additional 
public  meetings,  notices  of  which  will 
appear  in  the  Federal  Register. 
Drew  Lewis, 
Co-Chairman. 
Robert  S.  Strauss, 
Co-Chairman. 
[FR  Doc.  88-9206  Filed  4-25-88;  6:45  am] 

BtUJNO  CODE  WZO-t^-M 
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NtJCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Establishment  | 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6. 1972  (Pub. 
L  9*-463.  86  Stat.  770-776)  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
announces  the  establishment  of  the 
Advisory  Committee  on  Nuclear  Waste. 
The  Commission  has  determined  that 
establishment  of  this  committee  is 
necessary  and  in  the  public  interest  in 
order  to  obtain  expert  advice  and 
recommendations  on  all  aspects  of  the 
management  of  radioactive  wastes 
within  the  purview  of  NRC's  regulatory 
responsibilities. 

The  purpose  of  the  Committee  is  to 
provide  advice  and  recommendations  on 
topics,  issues  and  activities  related  to 
the  regulation  of  nuclear  wastes.  Such 
activities  encompass: 

•  Regulation  of  high-level  waste, 
including  the  licensing  of  high-level 
waste  repositories; 

•  Licensing  and  regulation  of  low- 
level  waste  disposal  repositories:  and 

•  Handling,  processing,  transporting, 
storing  and  safeguarding  wastes, 
including  but  not  limited  to  spent  fuel, 
nuclear  wastes  mixed  with  other 
hazardous  substances,  and  uranium  mill 
tailings. 

This  establishment  will  be  effective 
upon  filing  the  charter  with  the 
Commission  and  with  the  standing 
conmiittees  of  Congress  having 
legislative  jurisdiction  of  the  NRC 
pursuant  to  sec.  9.(c]  of  the  Federal 
Regulatory  Committee  Act 

Dated:  April  20. 1988. 
)ohn  C  Hoyle, 

Advisory  Committee  Management  Officer. 
[FR  Doc  8fr-8108  Filed  ^25-«8;  6:45  am] 

BIUJNOCOOE  TStO-OI-M 


[Docket  Na  40-8911] 

Mot)il  on  Corp.;  Final  Finding  of  No 
Significant  Impact  Regarding  a 
Termination  of  the  Source  and 
Byprofhict  Material  License  for 
Operation  of  Mobil  Oil  Corporation's 
Crovvnpoint,  Section  9,  in  Situ  Pilot 
Test  Project,  McKinley  County.  NM 

agency:  U.S.C.  Nuclear  Regulatory 

Commission. 

action:  Notice  of  final  finding  of  no 

significant  impact. 


1.  Proposed  Action  | 

The  proposed  administrative  action  is 
to  terminate  the  source  and  byproduct 
material  license  authorizing  Mobil  Oil 


Corporation  to  operate  the  grownpoint. 
Section  9,  In  Situ  Pilot  Test  Project 
facility  located  in  McKinley  County, 
New  Mexico,  upon  successful 
decontamination  and  decommissioning 
of  the  site. 

2.  Reasons  for  Final  Finding  on  No 
Significant  Impact 

An  environmental  assessment  was 
prepared  by  the  staff  at  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  and 
issued  by  the  Commission's  Uranium 
Recovery  Field  Office  Region  IV.  The 
environmental  assessment  performed  by 
the  Commission's  staff  evaluated 
potential  impacts  onsite  and  offsite  due 
to  radiological  releases  that  may  have 
occurred  during  the  course  of  the 
operation.  Additionally,  an  impact 
assessment  was  conducted  on  ground- 
water restortation  efforts  at  the  site.  The 
assessment  indicates  with  the  exception 
of  slightly  elevated  molybdenum 
concentrations.  In  addition  to  a  site  visit 
by  the  NRC  staff  on  May  11-12, 1987,  the 
following  documents  were  used  in 
preparing  the  assessment: 

•  Environmental  and  operation 
information  submitted  by  the  licensee  to 
the  NRC  during  the  period  of  October  1, 
1986  through  November  15. 1987; 

•  Discussions  and  written 
correspondence  with  the  State  of  New 
Mexico; 

•  Permit  information  from  the  New 
Mexico  Environmental  Improvement 
Division  that  was  transferred  to  NRC  at 
the  time  of  NRC  reassertion  of  authority 
over  New  Mexico  licensees  in  1986; 

•  Information  derived  from 
professional  papers,  journals  and 
textbooks;  U.S.  NRC  regulations  and 
regulatory  guides;  Federal,  State  and 
local  agencies;  and  independent 
consultants'  and 

•  Mobil  Oil  Corporation's  Irrigation 
Evaluation  Report  in  Support  of  the 
Withdrawal  of  Discharge  Plan  DP-26, 
January  1988. 

Based  on  the  review  of  these 
documents,  the  Commission  has 
determined  that  no  significant  impact 
will  result  from  the  proposed  action. 

The  following  statements  support  the 
final  finding  of  no  significant  impact  and 
summarize  the  conclusions  resulting 
from  the  environmental  assessment. 

A.  The  site  reclamation  and 
decontamination  program  proposed  by 
Mobil  Oil  Corporation  is  sufficient  to 
meet  all  requirements  as  specified  in  10 
CFR  Part  40. 

B.  The  ground-water  quality  at  the  site 
has  been  restored  to  required 
concentrations,  with  the  exception  of 
slightly  elevated  molybdenum 
concentrations.  The  elevated 
molybdenum  concentration  are  not 


considered  significant  due  to  the  very 
small  volume  of  affected  ground  water, 
the  natural  restoration  that  will  continue 
to  occur  over  time,  and  the  low 
probability  of  use  due  to  the  depth  to  the 
aquifer  and  the  availability  of  other, 
more  easily  accessible  water.  Further,  it 
is  highly  unlikely  that  additional 
restoration  will  provide  any  more 
reduction  in  molybdenum  concentration 
at  the  Mobil  site. 

The  public  was  informed  of  the 
availability  of  this  document  by  way  of 
a  February  12, 1988  Federal  Register, 
publication.  The  subsequent  60-day 
comment  period  expired  on  April  11, 
1988.  One  comment  was  received  and  it 
referred  to  consideration  of  consumptive 
use  of  ground  water,  restoration  to 
drinking  water  standards  in  future 
uranium  mine  permitting  and  NRC 
regulations  pertinent  to  such  mining 
activity.  This  comment  was  duly  noted 
and  will  be  taken  into  consideration  in 
future  licensing  actions  as  appropriate. 
Additionally,  it  is  noted  that  final 
ground-water  quality  restoration  at  this 
site  is  within  acceptable  limits  with 
regard  to  drinking  water  standards. 

In  accordance  with  10  CFR  51.33(a). 
the  Director,  Uranium  Recovery  Field 
Office,  made  the  determination  to  issue 
a  final  finding  of  no  significant  impact  in 
the  Federal  Register.  Concurrent  with 
this  finding,  the  URFO  will  authorize 
Mobil  Oil  Corporation  (Source  and 
Byproduct  Material  License  SUA-1479) 
to  decontaminate  and  reclaim  their 
Crownpoint  In  Situ  Pilot  Test  Project 
Operations,  located  in  McKinley 
County,  New  Mexico.  Upon 
determination  by  the  NRC  staff  that  the 
site  has  been  decontamined  and 
reclaimed  in  accordance  with  NRC 
regulations.  Source  Material  License 
SUA-1479  will  be  terminated. 

The  finding,  together  with  the 
environmental  assessment  setting  forth 
the  basis  for  the  finding,  is  available  for 
public  inspection  and  copying  at  the 
Commission's  Uranium  Recovery  Field 
Office  at  730  Simms  Street,  Golden.     . 
Colorado,  and  at  the  Commission's 
Public  Document  Room  at  1717  H  Street 
NW..  Washington,  DC. 

Dated  at  Denver.  Colorado,  this  15  day  of 
April.  1988. 

For  the  Nuclear  Regulatory  Commission. 
Edward  F.  Hawkins. 

Chief  Licensing  Branch  1,  Uranium  Recovery 
Field  Office  Region  IV. 
[FR  Doc  8fr-9119  Filed  4-25-88:  8:45  am] 
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[Docket  Na  50-338] 

Virginia  Electric  and  Power  Ca  et  ai; 
Environmental  Assessment  and 
Rnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
bom  certain  requirements  of  10  CFR 
50.55a  to  Virginia  Electric  and  Power 
Company  and  Old  Dominion  Electric 
Cooperative  (the  licensee),  for  the  North 
Aima  Power  Station.  Unit  No.  1  (NA-1). 
located  in  Louisa  County.  Virginia. 

Environmental  Assessment 

■Identification  of  Proposed  Action 

10  CFR  50.55a(g)(4)  requires  that 
licensees  update  their  inservice 
inspection  (ISI)  and  testing  (1ST) 
programs  to  a  newer  edition  of  Section 
XI  of  the  ASME  Code  every  10  years. 
Since  the  regulations  require  these 
updates  based  on  the  10-year 
aimiversary  of  facility  commercial 
operation,  multi-unit  sites  often  find  that 
each  unit  has  an  ISI  and  1ST  program 
structured  to  a  slightiy  different  edition 
of  the  Code.  The  exemption  would  allow 
a  common  start  date  for  ISI  and  1ST  for 
NA-1&2.  A  common  start  date  would  be 
achieved  by  extending  the  present  Unit 
1  program  expiration  date  from  June  6, 
1988  to  December  14. 1990. 

The  proposed  exemption  is  in 
response  to  the  licensee's  application 
dated  March  3, 1988. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed 
because  ISI  and  1ST  at  NA-1&2  would 
be  accomplished  for  some  period  of  time 
to  two  different  ASME  Codes  if  a 
common  start  date  were  not  established. 
Although  administratively  possible,  this 
situation  could  contribute  to  increased 
administrative  overhead  in  the 
performance  of  inspection  and  testing 
requirements  to  two  different  versions 
of  the  Code.  This  will  create  a 
substantial  and  additional 
administi-ative  workload  for  what  can 
be  described  as  only  nominal  technical 
differences  in  the  inspection  and  testing 
requirements. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  will  provide 
a  degree  of  ISI  and  1ST  that  is 
equivalent  to  that  required  by  10  CFR 
5a5Sa(g}(4)  such  that  there  is  no 
increase  in  the  risk  of  failure  for 
operational  readiness  of  pumps  and 
valves  whose  funtion  is  required  for 
safety  at  these  facilities.  Consequently, 
the  probability  of  failure  for  operational 
readiness  of  components  has  not  been 


increased,  the  radiological  risk  would 
not  be  greater  than  previously 
determined,  and  the  required  exemption 
would  not  otherwise  affect  plant 
radiological  effluents.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  involves  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  would  not 
affect  plant  nonradiological  effluents 
and  has  no  other  environmental  impact 
Therefore,  the  Conunission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Altneratives  to  the  Proposed  Action 

Since  we  have  concluded  that  the 
enviromnental  impacts  of  the  porposed 
action  are  not  sig^cant.  any 
alternatives  with  equal  or  greater 
environmental  impacts  need  not  be 
evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  Since  the 
staff  has  determined  that  granting  this 
exemption  would  not  result  in  any 
environmental  impacts,  denial  of  this 
request  would  only  result  in  requiring 
the  licensee  to  perform  for  some  period 
of  time  die  ISI  and  1ST  program  at  NA- 
1&2  to  two  different  ASME  Codes, 
which  would  create  an  additional 
administrative  workload  for  what  can 
be  described  as  only  nominal  technical 
differences  in  the  inspection  and  testing 
requirments. 

Alternative  Use  of  Resources 

The  proposed  action  does  not  involve 
the  use  of  environmental  resources  not 
previously  considered  in  the  Final 
Environmental  Statement  (as  amended) 
for  the  North  Aima  Power  Station,  Unit 
Nos.  1  and  2. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  enviroimiental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  acation  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment 

For  further  details  with  respect  to  this 
action,  see  the  application  for  exemption 
from  the  requirement  of  10  CFR 


50,55a(g)(4)  dated  March  3. 1988.  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  DC, 
and  at  the  Board  of  Supervisors  Office, 
Louisa  County  Courthouse,  Louisa, 
Virginia  23093,  and  the  Alderman 
Library,  Manuscripts  Department 
University  of  Virginia,  Charlottesville, 
Virginia  22901. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  April,  1988. 

For  the  Nuclear  Regulatory  Commission. 
Horley  Silver, 

Acting  Director,  Project  Directorate  11-2, 
Division  of  Reactor  Projects  l/ll.  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  8a-«120  Filed  4-25-88;  8:45  am] 

BttJJNO  COOE  7SMM>1-N 


Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Agenda 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on  May 
5-7, 1988,  in  Room  1046, 1717  H  Sh-eet 
NW.,  Washington,  DC.  Notice  of  this 
meeting  was  published  in  the  Federal 
Register  on  March  22, 1988. 

Thursday,  May  5. 1988 

8:30  a.m.-8:45  a.m.:  Comments  by 
ACRS  Chairman  (Open)— The  ACRS 
Chairman  will  report  briefly  regarding 
items  of  current  interest 

8:45  a.m.-12:00  Noon:  Fire  Risk 
Scoping  Study  (Open) — Discuss  report 
by  Sandia  National  Laboratory 
regarding  the  fire  risk  scoping  study  of 
nulcear  power  plants. 

1:00  p.m.-4.-00  p.m.:  Babcock  B  Wilcox 
Nuclear  Power  Plants  (Open)— Review 
B&W  Owners'  Group  safety 
reassessment  of  B&W  water-cooled 
nuclear  power  plants. 

4:15  p.m.-5:15  pjnj  Integrated  Safety 
Assessment  (Open) — Review  NRC  Staff 
proposed  requirements  for  continuation 
of  the  ISAP  program. 

5:15p.m.-&30p.m.:  Thermal- 
Hydraulic  Phenomena  (Open) — Discuss 
proposed  ACRS  comments  regarding 
NRC  thermal-hydraulic  research 
program. 

Friday.  May  6, 1888 

8:30  a.m.-10:15  a.m.:  Generic  Issues 
(Open) — Discuss  proposed  prioritization 
of  new  generic  issues. 

10:30  a.m.-ll:30  a.m.:  World 
Association  of  Nuclear  Operators 
(Open) — Briefing  regarding  the 
objectives,  etc.  of  the  World  Association 
of  Nuclear  Operators. 
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11:30  ajn.-12:30p.w.:  Individual  Plant 
Examination  (Open] — Review  proposed 
NRC  generic  letter  regarding  IPEs  for 
nuclear  power  plants. 

1:30  p.m.-3:00  p.m.:  Revised  ECCS 
Rule  (Open) — Review  proposed  revision 
of  10  CFR  50.48,  Acceptance  Criteria  for 
Emergency  Core  Cooling  Systems  for 
Light- Water  Nuclear  Power  Plants. 

3:15  p.m.-4:45  p.m.:  Human  Factors 
(Open) — Review  proposed  NRC  Policy 
Statement  regarding  Professional 
Conduct  of  Nuclear  Power  Plant 
Operators. 

4:45 p.m.-5:30 p.m.:  Containment  of 
Nulcear  Plants  (Open) — BrieHng 
regarding  the  status  of  the  NRC  program 
to  evaluate  the  integrity  of  Mark-1 
containment  systems  to  withstand 
severe  accidents. 

5:30  p.m.-&00  p.m.:  Future  ACRS 
Activities  (Open) — Discuss  anticipated 
ACRS  subcommittee  activities  and  items 
proposed  for  consideration  by  the  full 
Committee. 

6.i)0  p.m.-6:30  p.m.:  Appointment  of 
New  Members  (Closed)— Discuss 
qualifications  of  candidates  proposed 
for  appointment  to  the  Committee. 

This  session  will  be  closed  as 
required  to  discuss  information  the 
release  of  which  would  represent  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Saturday.  May  7. 1988 

8:30  a.m.-lZ-30 p.m.:  Preparation  of 
ACRS  Reports  (Open)— Discuss 
proposed  reports  to  NRC  regarding 
items  considered  during  this  meeting 
and  a  report  on  key  design  features 
related  to  advanced  reactors  considered 
during  the  336th  ACRS  meeting. 

1:30  p.m.-Z-30  p.m.:  Miscellaneous 
(Open) — Reports  on  and  discussion  of 
topics  related  to  ACRS  subcommittee 
assignments  and  ACRS  activities 
including  proposed  revision  of  ACRS 
subcommittee  assignments  and 
membership,  participation  by  members 
in  meetings  which  are  not  sponsored  by 
ACRS,  ACRS  subcommittee  review  of 
the  Westinghouse  Advanced  PWR,  and 
the  proposed  revision  of  an  NRC 
Regulatory  Guide  on  Seismic  i 

Qualification  of  Electrical  and  I 

Mechanical  Components. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  2. 1987  (51  FR  37241).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  Staff. 


Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS 
Executive  Director  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  a  prepaid  telephone 
call  to  the  ACRS  Executive  Director.  Mr. 
Raymond  F.  Fraley,  prior  to  the  meeting. 
In  view  of  the  possibility  that  the 
schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  the  ACRS  Executive  Director  if 
such  rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
Subsection  109(d)  Pub.  L  92-483  that  it 
is  necessary  to  close  portions  of  this 
meeting  as  noted  above  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy  (5  U.S.C. 
652b(c)(8)). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  to  the  ACRS 
Executive  Director,  Mr.  Raymond  F. 
Fraley  (telephone  202/634-3265). 
between  8:15  a.m.  and  5:00  p.m. 

Dated:  April  20. 1988. 
John  C.  Hoyle, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  88-9109  Filed  4-25-88;  8:45  am] 

BILUNQ  CODE  TSSO-OI-K 

[Docket  Noe.  50-413  and  50-414] 

Duke  Power  Co^  et  aL;  Consideration 
of  Issuance  of  Amendments  to  Facility 
Operating  Licenses  and  Opportunity 
for  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  Nos.  NPF-35 
and  NPF-52  issued  to  Duke  Power 
Company,  et  al.  (the  hcensee),  for 
operation  of  the  Catawba  Nuclear 
Station,  Units  1  and  2,  located  in  York 
County,  South  Carolina. 

The  amendments  would  revise 
Technical  Specifications  (TS)  Tables 
3.3-12,  3.3-13,  4.3-8,  4.3-9,  4.11-1  and 
4.11-2,  to  add  TS  requirements  to  cover 
operation  of  systems  and  components 


associated  with  the  Monitor  Tank 
Building  (MTB)  which  is  being 
constructed  at  Catawba  Nuclear  Station. 
Also,  TS  Figure  5.1-4  "Unrestricted  Area 
and  Site  Boundary  for  Radioactive 
Gaseous  Effluent"  will  be  revised  to 
show  the  MTB  as  a  potential  release 
point. 

At  the  present  time,  Catawba  does  not 
have  the  capability  to  process  large 
volumes  of  liquid  radwaste  due  to 
restrictions  on  releases  and  release 
rates.  This  is  particularly  true  for  peak 
load  conditions  associated  with  routine 
plant  operations  such  as  during  refueling 
outages. 

The  MTB  and  associated  components, 
including  additional  tankage,  will 
increase  process  rates  and  ensure 
segregation  for  the  various  liquid  waste 
streams.  By  providing  a  piping 
arrangement  and  process  area  to 
accommodate  portable  temporary 
equipment,  the  facility  will  provide 
surge  capacity  and  processing  flexibility 
to  incorporate  such  future  problems  as 
load  cycling,  ice  condenser  ice  melt  and 
potential  volume  reduction 
requirements. 

These  revisions  to  the  technical 
specifications  would  be  made  in 
response  to  the  licensee's  application  for 
amendments  dated  March  23, 1988. 
Additional  submittals  may  be  requested 
by  the  Commission  during  the  course  of 
its  review  of  this  matter. 

The  licensee  in  its  March  23, 1988, 
submittal  provided  the  following 
evaluations  of  the  MTB  and  its  related 
accident  analysis. 

The  MTB  includes  many  ALARA  design 
features  that  will  reduce  the  maintenance 
and  operations  dose  currently  received.  Its 
primary  functions  are  to  provide  additional 
processing  capacity  for  high  radwaste 
inventories  during  normal  operation,  primary 
to  secondary  leaks,  and  contaminated 
powdex  processing. 

The  MTB  and  associated  trenches  do  not 
house  any  equipment  which  is  important  to 
safety  and  being  a  remote  facility,  cannot 
adversely  affect  any  equipment  which  is 
important  to  safety.  An  accident  or 
malfunction  within  the  facility  can,  however, 
result  in  a  radioactive  release  to  the 
environment  The  most  severe  consequences 
would  be  those  following  a  tank  failure. 

The  accident  which  is  already  analyzed  in 
the  FSAR  is  the  failure  of  the  refueling  water 
storage  tank  (RWST)  which  results  in  the 
release  of  395,0(X)  gallons  of  contaminated 
water  directly  to  Lake  Wylie.  Since  the  total 
volume  of  all  MTB  tankage  is  much  less  than 
that  of  the  RWST  and  since  the  radionuclide 
concentrations  of  liquids  within  the  MTB  will 
be  less  than  those  assumed  in  the  RWST 
analysis,  the  consequences  of  the  MTB 
accident  will  be  much  less  severe  than  the 
RWST  accident.  The  releases  resulting  from 
the  postulated  RWST  failure  were 
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determined  to  be  within  the  limits  of  10  CFR 
20,  Appendix  B. 

Accidents  and  malfunctions  within  the 
MTB  will,  therefore,  not  affect  the  safe 
operation  or  shutdown  of  the  plant  and  will 
not  adversely  affect  the  health  and  safety  of 
the  public. 

.  Prior  to  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  Hndings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act]  and  the  Commission's 
regulations. 

By  May  26, 1988,  the  licensee  may  flle 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendments  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 

Etroceeding  must  file  a  written  request 
or  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
flled  in  accordance  with  the 
Conunission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 . 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(s]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 


Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
eadi  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
required  that  the  petitioner  or 
representative  for  the  petitioner 
prompUy  so  inform  the  Commission  by  a 
toU-fi^e  telephone  call  to  Western 
Union  at  1-800-325-6000  (in  Missouri  1- 
800-342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  David 
B.  Matthews,  Director,  Project 
Directorate  U-3;  (petitioner's  name  and 
telephone  number);  (date  Petition  was 
mailed);  (plant  name);  and  (publication 
date  and  page  number  of  this  Federal 
Register  notice).  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  and  to  Mr.  Albert  Carr,  Duke 
Power  Company,  422  South  Church 
Street.  Chariotte,  North  Carolina  28242, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a](l)(i)-(v)  and  2.714(d]. 


If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  23, 1988,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  DC 
and  at  the  York  County  Library,  138  East 
Black  Street.  Rock  Hill,  South  Carolina 
29730. 

Dated  at  Rockville.  Maryland,  this  19th  day 
of  April  1988. 

For  the  Nuclear  Regulatory  Commission. 
David  B.  Matthews. 

Director,  Project  Directorate  U-3,  Division  of 

Reactor  Projects— l/ll. 

(FR  Doc.  88-9121  Filed  4-25-88;  8:45  am] 

BtUJNQCOOe  7S60-Ot-M 


(Docket  Not.  50-250  and  50-251) 

Florida  Power  and  Ught  Co^  issuance 
of  Amendments  to  Facility  Operating 
Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  127  to  Facility 
Operating  License  No.  DRP-31  and 
Amendment  No.  121  to  Facility 
Operating  License  No.  DPR-41,  issued  to 
the  Florida  Power  and  Light  Company 
(the  hcensee),  which  revised  the 
Technical  Specifications  for  operation  of 
the  Turicey  Point  Plant,  Units  3  and  4 
(the  facilities),  located  in  Dade  County, 
Florida.  The  amendment  was  effective 
as  of  the  date  of  its  issuance. 

The  amendments  revised  the 
Technical  Specifications  for  D.C.  Power 
Sources  to  upgrade  them  towards 
Standard  Technical  Specifications. 
Specifically,  the  surveillance  and  test 
requirements  for  station  batteries  and 
battery  chargers  were  revised. 

The  application  for  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendments  and  Opportunity  for 
Hearing  in  connection  with  tUs  action 
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was  published  in  the  Federal  Renter  on 
March  15, 1988  (53  FR  8527). 

Also  in  connection  with  this  action, 
the  Commission  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact,  which  was 
published  in  the  Federal  Renter  on 
April  13. 1988  (53  FR  12203). 

For  further  details  with  respect  to  the 
action,  see:  (1)  The  application  for 
amendments  dated  December  22, 1987, 
as  supplemented  March  17. 1988,  (2) 
Amendment  No.  127  to  License  No. 
DPR-31,  and  Amendment  No.  121  to 
License  No.  DPR-41,  and  (3)  the 
Commission's  related  Safety  Evaluation. 
All  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street 
NW.,  Washington,  DC,  and  at  the 
Environmental  and  Urban  Affairs 
Library,  Florida  International 
University,  Miami,  Florida  33199. 

Dated  at  Rockville,  Maryland  this  18th  day 
of  April.  1988. 

For  the  Nuclear  Regulatory  Commission. 
Gordon  E.  Edison,  Sr., 
Project  Manager,  Project  Directorate  II-2, 
Division  of  Reactor  Projects-l/II,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  88-9122  Filed  4-25-88;  8:45  am) 

BHJJNG  CODE  75MM)1-II 


[Docket  No.  50-029] 

Yankee  Atomic  Electric  Co^ 
Consideration  of  Issuance  of 
Amendment  to  FadNty  Operating 
License  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  license  No.  DPR-3, 
issued  to  the  Yankee  Atomic  Electric 
Company  (the  licensee],  for  operation  of 
the  Yankee  Nuclear  Power  Station, 
located  near  Rowe,  Massachusetts. 

The  proposed  amendment  would 
modify  the  Technical  Specifications  by 
changing  the  shutdown  margin 
switciiing  temperature  from  490°F  to 
470*F.  In  addition,  a  typographical  error 
is  corrected.  The  licensee's  application 
for  amendment  is  dated  March  23, 1988. 

Prior  to  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  May  26, 1988,  the  licensees  may 
file  a  request  for  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 


proceeding  must  file  a  request  for 
hearing  and  a  written  petition  for  leave 
to  intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition,  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  tiie  proceeding  as  to 
which  a  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  witliin  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  wrill  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  incltiding  the  opportunity  to 


present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission.  United 
States  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  die  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  (800)  325-6000  (in  Missouri 
(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  Richard 
H.  Wessman:  Petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice. 

A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
and  to  Thomas  Dignan,  Esquire,  Ropes 
and  Gray,  225  Franklin  Street  Boston, 
Massachusetts  02110,  attorneys  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  intent  to  make  a  no 
significant  hazards  consideration  finding 
in  accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  23. 1988,  which 
is  available  for  public  inspection  at  the 
Conunission's  Public  Document  Room, 
1717  H  Sh-eet  NW.,  Washington.  DC 
and  at  the  Local  Public  Document  Room. 
Greenfield  Community  College,  1 
College  Drive,  Greenfield, 
Massachusetts  01301. 

Dated  at  Rockvilie.  Maryland,  this  19th  day 
of  April,  1988. 


For  the  Nuclear  Regulatory  Commission. 
Richard  WeMman. 

Director.  Project  Directorate  1-3,  Division  of 
Reactor  Projects  J/II. 
(FR  Doc.  88-9123  Filed  4-2St«8;  8:45  am) 

BILUNQ  COOE  7S90-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

agency:  O^ice  of  Personnel 
Management. 

action:  Notice. 

SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A,  B, 
and  C  in  the  excepted  service,  as 
required  by  civil  service  rule  VI, 
Exceptions  from  the  Competitive 
Service. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leesa  Martin,  (202)  632-0728. 

SUPPLEMENTARY  INFORMATION:  The 

Office  of  Personnel  Management 
published  its  last  monthly  notice 
.updating  appointing  authorities 
established  or  revoked  under  the 
Excepted  Service  provisions  of  5  CFR 
Part  213  on  March  29, 1988  (53  FR  10177). 
Individual  authorities  established  or 
revoked  under  Schedule  A,  B,  or  C 
between  March  1, 1988,  and  March  31, 
1988,  appear  in  a  listing  below.  Future 
notices  will  be  published  on  the  fourth 
Tuesday  of  each  month,  or  as  soon  as 
possible  thereafter.  A  consolidated 
listing  of  all  authorities  will  be 
.published  as  of  June  30  of  each  year. 

Schedule  A 

No  Schedule  A  exceptions  were 
established  or  revoked  during  March. 

Schedule  B 

No  Schedule  B  exceptions  were 
established  or  revoked  during  March. 

Schedule  C 

One  Staff  Assistant  to  the  Secretary. 
Effective  March  8,  ig8& 

Department  of  Commerce 

•    One  Congressional  Liaison  Assistant 
to  the  Deputy  Assistant  Secretary  for 
Congressional  AHairs.  Effective  March 
9,1988. 

One  Confidential  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Intergovernmental  Affairs.  Effective 
March  9, 1988. 

One  Confidential  Assistant  to  the 


Assistant  Secretary  for  Communications 
and  Information.  Effective  March  18, 
1988. 

One  Confidential  Assistant  to  the 
Secretary  of  Commerce.  Effective  March 
18.1988. 

One  Confidential  Assistant  to  the 
Secretary.  Effective  March  24, 1988. 

One  Confidential  Assistant  to  the 
Special  Assistant  to  the  Secretary. 
Effective  March  24, 1988. 

Department  of  Defense 

One  Chauffeur  to  the  Secretary. 
Effective  March  4, 1988. 

One  Confidential  Assistant  to  the 
Secretary  of  Defense.  Effective  March 
16, 1988. 

One  Private  Secretary  to  the  Deputy 
Secretary  of  Defense,  ^ective  March 
23,1988. 

One  Staff  Assistant  to  the  Deputy 
Assistant  Secretary  for  Family  Support, 
Education  and  Safety.  Effective  March 
23,1988. 

One  Staff  Assistant  to  the  Assistant 
Secretary  of  Defense  for  Force 
Management  and  Personnel.  Effective 
March  23, 1988. 

One  Personal  and  Confidential 
Assistant  to  the  Under  Secretary  of 
Defense  for  Acquisition.  Effective  March 
30, 1988. 

Department  of  Education 

One  Special  Assistant  to  the  Deputy 
Under  Secretary  for  Management. 
Effective  March  1, 1988. 

One  Special  Assistant  to  the  Director 
for  Intergovernmental  Affairs  Staff. 
Effective  March  3, 1988. 

One  Executive  Assistant  to  the 
Assistant  Secretary  fot-  Legislation. 
Effective  March  3, 1988. 

One  Special  Assistant  to  the 
Commissioner  for  RehabiUtation 
Services  Administration.  Effective 
March  10, 1988. 

One  Confidential  Assistant  to  the 
Deputy  Under  Secretary  for  Policy  and 
Planning,  Office  of  Education  Research 
and  Improvement.  Effective  March  11, 
1988. 

One  Confidential  Assistant  to  the 
Senior  Special  Assistant  for  Scheduling, 
Briefing  and  Private  Sector  Initiative 
Staff.  Effective  March  16, 1988. 

One  Confidential  Assistant  to  the 
Chief  of  Staff/Counselor  to  the 
Secretary.  Effective  March  28, 1988. 

Department  of  Energy 

One  Senior  Policy  Assistant  to  the 
Principal  Deputy  Assistant  Secretary  for 


Congressional,  Intergovernmental  and 
Public  Affairs.  Effective  March  1, 1988. 

One  Legislative  Affairs  Specialist  to 
the  Principal  Deputy  Assistant  Secretary 
for  Congressional,  Intergovernmental 
and  Public  Affairs.  Effective  March  16, 
1988. 

One  Special  Assistant  for  Legislation 
to  the  Assistant  Secretary  for 
Congressional,  Intergovernmental  and 
Public  Affairs.  Effective  March  18, 198a 

Department  of  Health  and  Human 
Services 

One  Special  Advisor  to  the 
Commissioner  of  Social  Security. 
Effective  March  1, 1988. 

One  Confidential  Staff  Assistant  to 
the  Director  for  Office  of  Community 
Services.  Effective  March  10, 1988. 

One  Confidential  Secretary  to  the 
Administrator  for  Health  Care  Financing 
Administration.  Effective  March  17, 
1988. 

One  Executive  Assistant  to  the 
Assistant  Secretary  for  Human 
Development  Services.  Effective  March 
18,1988. 

One  Special  Assistant  to  the 
Associate  Commissioner  for  the  Office 
of  Disability.  Effective  March  23, 1988. 

Department  of  Housing  and  Urban 
Development 

One  Special  Assistant  to  the  President 
for  Government  National  Mortgage 
Association.  Effective  March  10, 1988. 

One  Special  Assistant  to  the  General 
Deputy  Assistant  Secretary  for 
Community  Planning  and  Development. 
Effective  March  11, 1988. 

Department  of  Interior 

One  Staff  Assistant  for 
Intergovernmental  Affairs  to  the 
Assistant  to  the  Secretary  and  Director 
for  External  Affairs.  Effective  March  2, 
1988. 

One  Staff  Assistant  to  the 
Commissioner  for  Bureau  of 
Reclamation.  Effective  March  3, 1988. 

One  Confidential  Assistant  to  the 
Deputy  Under  Secretary.  Effective 
March  8, 1988. 

One  Special  Assistant  to  the  Assistant 
Director  for  External  Affairs.  Effective 
March  28, 1988. 

Department  of  Justice 

One  Confidential  Assistant  to  the 
Deputy  Director  for  Office  of  Liaison 
Services.  Effective  March  1, 1988. 

One  Special  Assistant  to  the  Deputy 
Attorney  General.  Effective  March  4, 
1988. 
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One  Special  Assistant  to  the  Assistant 
Attorney  General  for  Civil  Division,   j 
Effective  March  la  198&  ' 

One  Staff  Assistant  to  the  Assistant 
Attorney  General  for  Of&ce  of  Legal 
PoUcy.  Effective  March  14. 1988. 

One  Missing  Children's  Program 
Coordinator  to  the  Administrator  for 
OfTice  of  Juvenile  Justice  and 
Delinquency  Prevention.  Effective 
March  14, 1988. 


Department  of  Labor 

One  Staff  Assistant  to  the  Deputy 
Secretary.  Effective  March  18, 1^8. 

One  Staff  Assistant  to  the  Secretary 
of  Labor.  Effective  March  23, 1988. 

Department  of  State 

One  Staff  Assistant  to  the  Under 
Secretary  for  Management.  Effective 
March  9. 1988.  | 

One  Foreign  Affairs  Officer  to  the  ' 
Assistant  Secretary.  Effective  March  16, 
1988. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Bureau  of  Near  Eastern 
Affairs.  Effective  March  23, 1988. 

One  Secretary  (Stenography)  to  the 
Assistant  Secretary  for  the  Bureau  of 
International  Organization  Affairs. 
Effective  March  24, 1988. 

Department  of  Transportation 

One  Executive  Assistant  to  the 
Federal  Railroad  Administrator. 
Effective  March  4, 1988. 

One  Special  Assistant  to  the 
Administrator  for  Federal  Aviation 
Administration.  Effective  March  8, 1988. 

One  Special  Assistant  to  the  Director 
for  Office  of  Public  and  Consumer 
Affairs.  Effective  March  14, 1988. 

One  Special  Assistant  to  the  Deputy 
Administrator  for  Urban  Mass 
Transportation  Administration.  Effective 
March  14. 1988. 

One  Staff  Assistant  to  the  Press 
Secretary  to  the  Secretary.  Effective 
March  16, 1988. 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Governmental 
Affairs.  Effective  March  17, 1988. 

One  Special  Assistanl  to  the  External 
Affairs  Officer  for  Federal  Aviation 
Administration.  Effective  March  21, 
1988. 

One  Director  to  the  Deputy  Assistant 
Secretary  for  Intergovernmental  and 
Consumer  Affairs.  Effective  March  23, 
1988. 

One  Director  to  the  Director  for  Office 
of  Congressional  Affairs.  Effective 
March  23, 1988. 

One  Deputy  Director  to  the  Director 
for  Office  of  Intergovernmental  and 
Consumer  Affairs.  Effective  March  24, 
1988. 


Anns  Control  and  Disarmament  Agency 

One  Secretary  (Typing)  to  the 
Chairman  for  General  Advisory 
Committee.  Effective  March  4, 1988. 

Agency  for  International  Development 

One  Special  Assistant  to  the  Special 
Assistant  for  Bureau  for  External 
Affairs.  Effective  March  la  1988. 

Commission  on  Civil  Rights 

One  Special  Assistant  to  the 
Commissioner.  Effective  March  17, 1988. 

Commodity  Futures  Trading 
Commission 

One  Administrative  Assistant  to  the 
Commissioner.  Effective  March  19, 1988, 

One  Administrative  Assistant  to  the 
Chairman.  Effective  March  la  1968. 

Environmental  Protection  Agency 

One  Staff  Assistant  to  the  Associate 
Administrator  for  Regional  Operations. 
Effective  March  25, 1988. 

Equal  Employment  Opportunity 
Commission 

One  Research  Specialist  to  the 
Chairman.  Effective  March  10, 1988. 

General  Services  Administration 

One  Confidential  Assistant  to  the 
Director  for  Executive  Secretariat. 
Effective  March  18, 1988. 

International  Trade  Commission 

One  Staff  Assistant  (Legal)  to  the 
Commissioner.  Effective  March  2, 1988. 

One  Confidential  Assistant  to  the 
Commissioner.  Effective  March  11, 1988. 

One  Staff  Assistant  (Legal)  to  the 
Chairman.  Effective  March  21, 1988. 

Interstate  Commerce  Commission 

One  Attorney  Advisor 
(Transportation)  to  the  Commissioner. 
Effective  March  1, 1988. 

Office  of  Personnel  Management 

One  Special  Assistant  to  the  Deputy 
Director.  Effective  March  28, 1988. 

United  States  Tax  Court 

One  Secretary  (Confidential 
Assistant)  to  a  Judge.  Effective  March  3, 
1988. 

Authority:  5  U.S.C.  3301,  3302:  E.0. 10577.  3 
CFR  1954-1958  Comp..  P.  218. 
U.S.  Office  of  Personnel  Management. 
Constuice  Horner, 
Director. 

[FR  Doc.  88-8645  Filed  4-25-«8:  8:45  am) 

BIUING  CODE  e32S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

No.  34-«St04;  FN*  Na  SR-NASD- 


[ 
M-14] 


Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  tiy  National 
Association  of  Securities  Dealers,  InCn 
Relating  to  Notice  to  Membership  and 
Press  of  Suspensions,  Expulsloin, 
Revocations  and  Monetary  Sanctions 
and  Release  of  Certatoi  Information 
Regarding  Disciplinary  History  of 
Members  and  Their  Associated 
Persons 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C  78s(b)(l),  notice  is  hereby 
given  that  on  April  14. 1988,  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Statement  of  the  Terms  of  Substance 
of  the  Proposed  Rule  Change 

The  proposed  rule  change  amends  the 
Resolution  of  the  Board  of  Governors 
concerning  "Notice  to  Membership  and 
Press  of  Suspensions,  Expulsions. 
Revocations,  and  Monetary  Sanctions." 
("Resolution")  at  Article  V.  Section  1  of 
the  NASD  Rules  of  Fair  Practice,  by 
adding  language  to  the  effect  that  the 
NASD  may  release  certain  information 
contained  in  the  Central  Registration 
Depository  ("CRD")  System  about  the 
employment  and  disciplinary  history  of 
its  members  and  their  associated 
persons  in  response  to  written  inquiries 
from  the  general  public.  The  information 
released  may  include  past  and  present 
employment  history  with  NASD 
members.  Hnal  disciplinary  actions 
taken  by  federal  or  state  securities 
agencies  or  self-regulatory  organizations 
that  relate  to  securities  or  commodities 
transactions,  and  criminal  convictions 
reported  on  Form  BD  or  Form  U-4. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  tiie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  stated  that  the  purpose  of  the 
amendment  to  the  Resolution  is  to 
permit  members  of  the  public  to  have 
access  to  information  that  will  help 
them  to  determine  whether  or  not  to 
conduct,  or  continue  to  conduct, 
business  with  an  NASD  member  or  any 
of  the  members'  associated  persons. 


The  statutory  basis  for  the 
amendment  to  the  Resolution  can  be 
found  in  section  15A(b)(6)  of  the  Act, 
which  provides,  inter  alia,  that  the  rules 
of  a  national  securities  association  shall 
be  designed  to  promote  just  and 
equitable  principles  of  trade  and  to 
protect  investors  and  the  public  interest. 
The  NASD  believes  that  the  proposed 
amendment  is  consistent  with  this 
section. 

The  NASD  believes  that  the 
amendment  to  the  Resolution  will  create 
no  burden  on  competition  not  necessary 
or  appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

in.  Date  of  Effectiveness  of  Proposed 
Rule  Change  and  Tuning  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e).  Rule 
19b-4.  At  any  time  within  60  days  of  the 
flling  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

rV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  5  U.S.C.  552, 
will  be  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
NASD.  All  submissions  should  refer  to 
file  number  SR-NASD-88-14  and  should 
be  submitted  by  May  17. 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  20O.3O-3(a}(12). 

Dated:  April  20, 1988. 
Jonathan  G.  Katz. 
Secretary. 
(FR  Doc.  88-0143  Filed  4-25-88;  8:45  am] 

BiUMO  C006  MIO-OMI 


TENNESSEE  VAUjEY  AUTHORITY 

Information  Collection  Under  Review 
by  the  Office  of  Management  and 
Budget  (0MB) 

agency:  Tennessee  Valley  Authority. 

action:  Information  Collection  Under 
Review  by  the  O^ice  of  Management 
and  Budget  (OMB). 

summary:  The  Tennessee  Valley 
Authority  (TV A)  has  sent  to  OMB  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  as  amended  by  Pub. 
L.  99-591. 

Requests  for  information,  including 
copies  of  the  information  collection 
proposed  and  supporting 
documentation,  should  be  directed  to 
the  Agency  Clearance  Officer  whose 
name,  ad^^ss,  and  telephone  number 
appear  below.  Questions  or  comments 
should  be  directed  to  the  Agency 
Clearance  Officer  and  also  to  the  Desk 
Officer  for  the  Tennessee  Valley 
Authority,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503;  Telephone:  (202)  395-3084. 

Agency  Clearance  Officer:  Mark  R. 
Winter,  Tennessee  Valley  Authority,  100 
Lupton  Building.  Chattanooga,  TN  37401: 
(615)  751-2523. 

Type  of  Request-  Regular  submission. 

Title  of  Information  Collection: 
Storage  Water  Heater  Specifications 
and  Work  Completion  Form. 

Frequency  of  Use:  On  Occasion. 

Type  of  Affected  Public:  Individuals 
or  households. 

Small  Businesses  or  Organizations 
Affected:  No. 

Federal  Budget  Functional  Category 
Code:  271. 

Estimated  Number  of  Annual 
Responses:  1,000. 

Estimated  Total  Annual  Burden 
Hours:  217. 

Need  For  and  Use  of  Information:  The 
Storage  Water  Heater  Demonstration 
Project  is  designed  to  encourage 
installation  of  storage  water  heaters  to 
reduce  TVA's  future  peak  demand  for 
electricity.  This  information  is  required 
to  administer  the  project  provide  for 
quality  assurance,  and  develop 
marketing  data  and  strategy. 
John  W.  Thompson, 
Manager  of  Corporate  Services.  Senior 
Agency  Official. 

(FR  Doc.  88-0062  Filed  4-25-88;  8:45  am] 
BILUNG  CODE  SIIO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  Ttw  Secretary 

[Order  88-4-5SI 

Fitness  Determination  of  FMght 
Operations  Airtine  Division,  inc.  d/b/a 
Holiday  Airlines 

agency:  Department  of  Transportation. 
ACnON:  Notice  of  commuter  air  carrier 
fitness  determination — Order  88-4-58, 
order  to  show  cause. 

summary:  The  Department  of 
Transportation  is  proposing  to  find  that 
Flight  Operations  Airline  Division  Inc.. 
d/b/a  Holiday  Airways  is  fit,  willing, 
and  able  to  provide  commuter  air 
service  under  section  419(c)(2)  of  the 
Federal  Aviation  Act. 

Responses:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division,  Room  6420,  Department  of 
Transportation,  400  7th  Street  SW., 
Washington,  DC  20590,  and  serve  them 
on  all  persons  listed  in  Attachment  A  to 
the  order.  Responses  shall  be  filed  no 
later  than  May  6. 1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Barbara  P.  Dunnigan,  Air  Carrier  Fitness 
Division.  Department  of  Transportation, 
400  7th  Street  SW.,  Washington,  DC 
20590,  (202)  366-2342. 

Dated:  April  20, 1988. 
Matthew  V.  Scocosza. 

Assistant  Secretary  for  Policy  and 

International  Affairs. 

[FR  Doc.  88-9147  Filed  4-25-88:  b:45  am] 

BILUNG  CODE  4910-61-M 

[Docket  45241] 

Order  Establishing  Bush  Mail  Rate 
Adjustment  for  Peninsula  Airways,  Inc. 

Peninsula  Airways.  Inc.  has  petitioned 
the  Department  of  Transportation  for  a 
declaratory  ruling  on  the  applicable  mail 
rate  to  be  paid  by  the  United  States 
Postal  Service  for  its  bush  service 
provided  in  certain  Aleutian  markets. 

By  Order  88-4-56  the  Department  has 
determined  the  rate  shall  be  the  bush 
rate  established  by  the  Department  as 
follows: 

$7.0946  per  billed  mail  ton  mile;  and 

$.1536  per  mail  pound  originated; 
and  shall  be  retroactively  effected  as  of 
October  23, 1987,  and  shall  continue  in 
effect  at  such  rate  until  further  order  of 
the  Department. 

By  the  Department  of  Transportation. 
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Date:  April  20, 1988. 
Matthew  V.  Scocozza, 

Assistant  Secretary  for  Policy  and 

International  Affairs. 

(FR  Doc.  88-9146  Filed  4-25-88;  8:45  amj 

BILUNGCOOC  W10-62-M 


(Order  8S-4-«0] 

Fitness  Determination  of  Redwing 
Airways,  Inc. 

agency:  Department  of  Transportation. 
action:  Notice  of  commuter  air  carrier 
fitness  determination — Order  8&-4-60, 
order  to  show  cause. 

summary:  The  Department  of 
Transportation  is  proposing  to  Hnd 
Redwing  Airways,  Inc.,  fit,  willing,  and 
able  to  provide  commuter  air  service 
under  section  419(c)(2)  of  the  Federal 
Aviation  Act. 

Responses:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  Htness 
determination  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division,  P-56,  Department  of 
Transportation,  400  Seventh  Street.  SW.. 
Room  6420,  Washington,  DC  20590,  and 
serve  them  on  all  persons  listed  in 
Attachment  A  to  the  order.  Responses 
shall  be  filed  no  later  than  May  6, 1988. 
FON  FURTHER  INFORMATION  CONTACT: 
Ms.  Carol  A.  Woods,  Air  Carrier  Fitness 
Division  (P-56.  Room  6420),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
2059a  (202)  366-2340. 

Dated:  April  20, 1988. 
Matthew  V.  Scocozza, 

Assistant  Secretary  for  Policy  and 

international  Affairs. 

[FR  Doc.  88-9148  Filed  4-25-88;  8:45  am] 

BIUJN6  COOe  4910-63-M 


[Docket  No.  44346] 

Remanded  Texas  Air-Eastern 
Acquistion  Case;  Prehearing 
Conference 

April  2a  1988. 

Notice  is  hereby  given  that  pursuant 
to  Department  of  Transportation  Order 
88-4-54  instituting  the  above-titled 
proceeding,  a  prehearing  conference  will 
be  held  on  April  28, 1988,  at  10  a.m. 
(local  time),  in  Room  B-111, 
International  Trade  Commission,  500  E 
Street  Southwest,  Washington,  DC 
before  the  undersigned  Administrative 
Law  Judge. 

The  parties  are  directed  to  submit  one 
copy  to  each  other  and  two  copies  to  the 
Judge  of:  (1)  Proposed  requests  for 


information,  (2)  any  proposals  for 
changes  in  the  procedural  schedule 
contained  in  the  instituting  order,  (3) 
proposed  stipulations,  and  (4)  a 
statement  of  position. 

The  above  material  shall  be  circulated 
in  time  to  reach  the  Judge  and 
Washington  counsel  for  the  other  parties 
before  3  p.m.  on  April  27, 198& 
William  A.  Kane,  Jr., 
Chief  Administration  Law  Judge. 
[FR  Doc  88-9144  Filed  4-25-88;  8:45  am] 
BHJJNG  COOE  MtO-n-M 


[Docket  44346] 

Remanded  Texas  Air-Eastern 
Acquisition  Case;  Assignment  of 
Proceeding 

April  2a  1988. 

This  proceeding  has  been  assigned  to 
Chief  Administrative  Law  Judge  William 
A.  Kane,  Jr.  All  future  pleadings  and 
other  communications  regarding  the 
proceeding  shall  be  served  on  him  at  the 
Office  of  Hearings,  M-50,  Room  9228, 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Telephone:  (202)  366-2142. 
William  A.  Kane.  Jr., 
Chief  Administrative  Law  fudge. 
[FR  Doc  88-9145  Filed  4-25-88;  8:45  am) 

BNJJNOCOOC  4aiO-62-« 


Federal  Aviation  Administration 

Proposed  Advisory  Circular  20-XX; 
Airworthiness  and  Operational 
Approval  of  Traffic  Alert  and  Collision 
Avoidance  Systems  (TCAS II)  and 
Mode  S  Transponders 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  availability  of 
Proposed  Advisory  Circular  (AC)  20- 
XX,  and  request  for  comments. 

SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
on  a  proposed  advisory  circular  (AC) 
pertaining  to  airworthiness  and 
operational  approval  of  traffic  alert  and 
collision  avoidance  systems  (TCAS  II) 
and  Mode  S  Transponders.  This  notice 
is  necessary  to  give  all  interested 
persons  an  opportunity  to  present  their 
views  on  the  proposed  AC 
DATES:  Comments  must  be  received  on 
or  before  July  31, 1988. 
ADDRESS:  Send  all  comments  on  the 
proposed  AC  to:  Federal  Aviation 
Administration,  Attention:  Transport 
Standards  Staff,  ANM-110,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68g66.  Seattle,  Washington 


98168.  Comments  may  be  inspected  at 
the  above  address  between  7:30  a.m. 
and  4:00  p.m.  weekdays,  except  Federal 
holidays. 

for  FURTHER  INFORMATION  CONTACT: 

Jan  Thor.  Transport  Standards  Staff,  at 
the  above  address,  telephone  (206)  431- 
2127. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

A  copy  of  the  draft  AC  may  be 
obtained  by  contacting  the  person 
named  above  under  "FCtR  further 
information  contact."  Interested 
persons  are  invited  to  comment  on  the 
proposed  AC  by  submitting  such  written 
data,  views,  or  argiunents  as  theyinay 
desire.  Commenters  should  identify  AC 
20-XX  and  submit  comments,  in 
duplicate,  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  by  the  Transport 
Standards  Staff  before  issuing  the  final 
AC. 

Background 

The  material  provided  in  AC  20-XX 
addresses  the  design  aspects, 
characteristics,  mechanization,  testing, 
training,  and  the  criticality  of  system 
failure  cases  for  Traffic  Alert  and 
Collision  Avoidance  Systems  and  Mode 
S  transponders.  The  guidance  material 
is  directed  at  systems  which  provide 
traffic  resolution  advisories  in  the 
vertical  axis  only  (TCAS  II)  and  to 
systems  where  the  operational 
performance  standards  are  defined  in 
technical  documents  that  were 
developed  by  a  joint  air  transport 
industry /government  group. 

Issued  in  Seattle,  Washington  on  April  12, 
1988. 

Leroy  A.  Keith,  ^ 

Manager,  Aircraft  Certification  Division, 

Northwest  Mountain  Region. 

(FR  Doc  88-9053  Filed  4-25-88;  8:45  am) 

WLUNQ  COOE  4t10-13-H 


[Summary  Notice  No.  PE-86-14] 

Petition  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  receiveid  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
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11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 


DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  May  16, 1988. 
ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGC-10), 

Petition  Docket  No .  800 

Independence  Avenue  SW., 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 

Petitions  for  Exemption 


and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10).  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA), 
.XX)  Independence  Avenue  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  S  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washingtoo.  DC,  on  April  18. 
1988. 
Denise  D.  Hall, 

Acting  Manager.  Program  Management  Staff. 


Docket 
No. 

PetHionef 

Regulations  affected 

Description  of  relief  sought 

25344 

General  Bectric  Aviation  Service  Oper- 
ation Pte.  Ltd.  of  Singapore. 

14  CFR  145.73(a) 

To  amerxt  Exemption  No.  4873  that  allows  petitioner  to  perform 

25573 

14  Of  R  43.3(a)  and  Part  43.  Appendix 
A.  paragraph  (bKD. 

maintenance,  preventive  mainterwnce.  arxl  alteration  of  certain  GE- 
manufactured  aircraft  with  no  restriction  as  to  their  geographic 
scope  of  operation.  This  amendment,  if  granted,  would  Include 
additional  GE-manufactured  parts. 
To  allow  petitioner's  Part  121  members  to  classify  structural  repairs 

for  transport  category  aKplanes  In  accordance  with  a  logic  system 
t)ased  on  Identification  of  principal  structural  elements. 

F>ETmoNS  for  Exemption 


Docket 
No 

Petitioner 

Regulations  affected 

Description  of  relief  sought  disposition 

25025 

14  CFR  121.371(a)  and  121.378 

To  amend  Exemption  No    4727  that  permits  petitioner  to  utilize 

25104 

CFI.  Inc » 

14  CFR  43.3(g) „._ 

14  CFR  Special  Federal  Aviation  Reg- 
ulation No.  36.  paragraphs  11  (a)  and 
11(bK2). 

original  equipment  manuiacturers  and  foreign  repair  stations  to 
perform  maintenance,  preventive  maintenance,  and  alterations  on 
selected  components  of  the  petitioner's  A-300B4  aircraft,  as  listed 
in  Appendix  B  of  tt>e  exemption.  GRANT.  April  4,  1988.  Exemption 
No.  4727A 
To  altow  petitioner's  pilots  to  change  the  seating  configuration  in  its 

25280 

Mltsut)ishi  MU-2  and  Cessna  41 4A  aircraft.  GRANT.  April  4.  1988. 
Exemption  No.  4920 
To  allow  storage  of  substantiating  data  for  a  major  repair  at  an  onginal 

'                    \ 

equipment  manufacturer's  facility  In  lieu  of  the  petitioner's  mainte- 
nance faallty  as  required  by  SFAR  36.  This  would  apply  to  certain 
original  equipment  manufacturer-generated  reports  concerning  test/ 
stress  Investigations  and  wt>en  the  reports  are  considered  to  be 
proprietary  by  the  onginal  equipment  manufacturer  DENIAL  April  8, 
1968,  Exemption  No.  4921  • 

(FR  Doc.  88-9050  Filed  4-25-68:  8:45  am] 
WLUNG  COOE  4«1fr-13-M 


Radio  Tecfmlcal  Commission  for 
Aeronautics  (RTCA);  Special 
Committee  163  (5th  Mtg.)- 
Unlntentionai  or  Simultaneous 
Transmissions  that  Adversely  Affect 
Two-way  Radio  Communications; 
IMeeting 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Aijvisory  Committee  Act  (Pub. 
L  92-463;  U.S.C.  App.  I),  notice  is  hereby 
given  of  a  meeting  of  RTCA  Special 
Committee  163  on  Unintentional  or 


Simultaneous  Transmissions  that 
Adversely  Affect  Two- Way  Radio 
Communications  to  be  held  on  May  16- 
18. 1988,  in  the  RTCA  Conference  Room, 
One  McPherson  Square,  1425  K  Street, 
NW.,  Suite  500.  Washington.  DC, 
commencing  at  9:30  a.m. 

The  Agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  remarks;  (2) 
Approval  of  the  fourth  meeting's 
minutes:  (3)  Review  task  assignments; 

(4)  Review  the  2nd  draft  of  the  MOPS: 

(5)  Assignment  of  tasks;  (6)  Other 
business;  and  (7)  Date  and  place  of  next 
meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 


members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  McPherson  Square, 
1425  K  Street,  NW.,  Suite  500. 
Washington,  DC  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC.  on  April  19, 
1988. 

Herliert  P.  Goldstein. 
Designated  Officer. 
|FR  Doc.  88-9048  Filed  4-25-88:  8:45  am) 
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RadteTechnicilCoininiMlowlor 
Aeronautlce  (RTCA)  Executive 
Committee;  Meeting 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463;  5  U.S.C  App.  T)  notice  is 
hereby  given  of  a  meeting  of  the  RTCA 
Executive  Conmiittee  to  be  held  on  May 
13. 1988.  in  Uie  RTCA  Conference  Room. 
One  McPherson  Square.  1425  K  Street 
NW.,  Suite  50a  Washington,  DC.     I 
commencing  at  9:30  a.m.  ' 

The  Agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  remarks  and 
introductions;  (2)  Approval  of  minutes  of 
the  meeting  held  on  March  18, 1988;  (3) 
Executive  Director's  Report;  (4)  Special 
Committee  Activities  Report  for  March- 
April  1988;  (5)  Report  of  the  Fiscal  and 
Management  Subcommittee  Report;  (6) 
Approve  Report  of  the  Future  Planning 
Group;  (7)  Consideration  of  Proposals  to 
Establish  New  Special  Committees;  (8) 
Other  business;  (9)  Date  and  Place  of 
Next  Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  McPherson  Square. 
1425  K  Street  NW.,  Suite  500. 
Washington.  DC  20005:  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington.  DC  on  April  15,' 
19ea 

Herbert  P.  Goldstein, 

Designated  Officer. 

(FR  Doc  88-9049  Filed  4-25-68;  a-45  am 

BIUMG  COOC  4t10-13-«t 


National  Highway  Traffic  Safety 
Administration 


International  Harmonization  of  Safety 
Standards;  Calendar  of  Meetings 


AQENCV:  National  Highway  TrafHc 
Safety  Administration  (NHTSA).  DOT, 
action:  Notice  of  meetings. 


;  The  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
will  continue  its  participation  during  this 
year  in  the  international  meetings  to 
harmonize  U.S.  and  foreign  motor 
vehicle  safety  standards.  These 
meetings  will  be  conducted  by  the 
Working  Party  on  the  Construction  of 
Vehicles  (WP29)  under  the  Principal 
Working  Party  on  Road  Transport  of  the 
United  Nations'  Economic  Commission 
for  Europe  (ECE),  and  by  the  six 


Meetings  of  Experts  (formerly  called 
Groups  of  Rapporteurs)  of  WP29.  The 
NHTSA  currently  represents  the  United 
States  in  all  of  the  Meetings  of  Experts 
except  those  on  Pollution  and  on  Noise. 
dates:  For  a  list  of  scheduled  meetings, 
see  the  Supplementary  Information 
section  of  this  Notice.  Inquiries  or 
comments  related  to  specific  meetings 
should  be  made  at  least  two  weeks 
preceding  that  meeting. 

POM  FURTHCll  INFOmiATION  CONTACT. 

Francis  ].  Turpin.  Office  of  International 
Harmonization  (NOA-05).  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street  SW..  Washington, 
DC  20590  (202-366-2114). 
SUPPLEMENTARY  INPOfWIATKNl:  As  a 

result  of  the  reorganization  of  the 
structure  of  the  Inland  Transport 
Committee  and  its  subsidiary  bodies, 
WP29  and  its  subsidiary  groups  have 
been  renamed  to  more  accurately  reflect 
their  functions.  Thus,  the  Group  of 
Experts  on  the  Construction  of  Vehicles 
(WP29)  has  been  changed  to  the 
Working  Party  on  the  Construction  of 
Vehicles  and  retained  its  designation  as 
WP29.  Also,  the  Ad-Hoc  Group  on  the 
Coordination  of  WP29  Activities  (AC.2) 
has  been  renamed  the  Administrative 
Committee  for  the  Coordination  of  Work 
of  WP29  and  retained  its  designation  of 
AC.2.  Finally.  WP29'8  six  Groups  of 
Rapporteurs  have  been  renamed 
Meetings  of  Experts  and  retained  their 
previous  designations. 

This  calendar  consists  of  those  ECE 
meetings  currently  scheduled.  It  is 
published  for  information  and  planning 
purposes  and  the  meeting  dates  and 
places  are  subject  to  change.  NHTSA 
attendance  at  these  meetings  will  be 
affected  by  agenda  content,  priorities 
and  availability  of  travel  funds. 

April  25-27, 1968 

Meeting  of  Experts  on  Lighting  and 
Light-Signalling  (GRE).  Nineteenth 
Session — Geneva,  Switzerland 

May  24-27, 1988 

Meeting  of  Experts  on  General  Safety 
Provisions  (GRSG),  Fifty-Second 
Session — Geneva.  Switzerland 

May  30-June  1, 1988 

Meeting  of  Experts  on  Pollution  and 
Energy  (GRPE).  Seventeenth 
Session — Geneva  Stvitzerland 

June  7-10, 1988 

Meeting  of  Experts  on  Passive  Safety 
(GRSP).  Third  Session — Moscow. 
USSR 

]une  20. 1988 

Administrative  Committee  for  the 
Coordination  of  Work  of  WP29  (AC. 


2),  Thirty-Seventh  Session — Geneva. 
Switzerland 

June  21-24, 1988 

Working  Party  on  the  Construction  of 
Vehicles  (WP-29).  Eighty-Fifth 
Session— -Geneva,  Switzerland 

July  13-15, 1988 

Meeting  of  Experts  on  Noise  (GRB). 
Fifteenth  Session — Geneva. 
Switzerland 

September  5-7, 1988 

Meeting  of  Experts  on  Pollution  and 
Energy  (GRPE).  Eighteenth  Session- 
Geneva,  Switzerland 

September  19-22, 1988 

Meeting  of  Experts  on  Brakes  and      ,■ 
Running  Gear  (GRRF),  Twenty- 
Second  Session — Geneva, 
Switzerland 

October  10, 1988 

Administrative  Committee  for  the 
Coordination  of  Work  of  WP29  (AC. 
2).  Thirty-Eighth  Session— Geneva. 
Switzerland 

October  11-14, 1988 

Working  Party  on  the  Construction  of 
Vehicles  (WP-29).  Eighty-Sixth 
Session— Geneva.  Switzerland 

October  31-November  4. 1988 

Meeting  of  Experts  on  Passive  Safety 
(GRSP).  Fourth  Session— Geneva. 
Switzerland 

November  28-December  2, 1988 

Meeting  of  Experts  on  General  Safety 
Provisions  (GRSG).  Fifty-Third 
Session — Geneva.  Switzerland 

November  29-December  2, 1988 

Meeting  of  Experts  on  Lighting  and 
i  Light-Signalling  (GRE).  Twentieth 
'  Session — Geneva,  Switzerland 
The  following  meetings  took  place 

earlier  this  year 

March  7, 1988 

Administrative  Committee  for  the 
Coordination  of  Work  of  WP29  (AC 
2).  Thirty-SixUi  Session— Geneva. 
Switzerland 

March  8-11, 1988 

Working  Party  on  the  Consb-uction  of 
Vehicles  (WP-29).  Eighty-Fourth 
Session— Geneva.  Switzerland 

March  21-24, 1988 

Meeting  of  Experts  on  Brakes  and 
Running  Gear  (GRRF).  Twenty-First 
Session — Geneva.  Switzerland 
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Issued  on  April  20. 1988. 
Bairy  Feliice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  88-9140  Filed  4-25-68;  8:45  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

Educational  Exchanges  With  Eastern 
Europe;  Application  Notice  for  Fiscal 
Year  1968 

USIA  invites  applications  from  U.S. 
educational,  cultural  and  other  not-for- 
profit  institutions  to  conduct  exchanges 
of  students  and  young  people  with  the 
countries  of  Eastern  Europe:  Bulgaria. 
Czechoslovakia,  the  German  Democratic 
Republic.  Hungary,  Poland,  and 
Romania,  in  conformity  with  recent 
legislation  (Pub.  L 100-204,  section  302) 
authorizing  support  of  excfhanges  with 
Eastern  Europe. 

Overall  authority  for  these  exchanges 
is  contained  in  the  Mutual  Educational 
and  Cultural  Exchange  Act  of  1981,  Pub. 
L.  87-256  (Fulbright-Hays  Act).  The 
purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to 
increase  mutual  understanding  between 
the  people  of  the  United  States  and 
people  of  other  countries  *  *  *  to 
strengthen  the  ties  wich  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  friendly.  Sympathetic, 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world." 

Summary 

The  Bureau  of  Educational  and 
Cultural  Affairs  of  the  United  States 
Information  Agency  announces  a 
program  of  support  for  educational  and 
cultural  exchanges  of  students  and 
young  people  between  the  U.S.  and  the 
countries  of  Eastern  Europe  through  a 
wide  variety  of  substantive  bilateral 
activities.  USIA  seeks  to  encourage 
participation  of  a  broad  range  of  sectors, 
institutions,  and  geographic  areas  in  the 
U.S.  and  Eastern  Europe.  Support  will  be 
available  for  projects  of  up  to  two-years' 
duration.  Preference  will  be  given  to 
projects  that  expand  the  range  of 
existing  U.S. -East  European  exchanges 
(by  scope,  field  of  focus  or  institutional 
bdse).  although  support  for  ongoing 
activities  will  not  be  excluded. 

Support  is  offered  for  two  categories 
of  exchange  programs.  Category  A 
supports  exchanges  of  young  people 
between  the  ages  of  15  and  25.  Category 


B  supports  student  or  student-related 
exchanges  at  the  undergraduate  or 
graduate  level.  Both  existing  and  new 
projects  are  eligible. 

Applications  must  be  received  by 
USL\  no  later  than  5:00  p.m.  EDT  on 
May  27, 1988. 

Category  A:  Youth  Exdiange 

Grant  funding  for  projects  submitted 
under  this  category  is  intended  to 
encourage  exchanges  of  young  people 
between  the  ages  of  15  and  25. 
Participants  must  be  citizens  either  of 
the  U.S.  or  of  the  partner  country  or 
countries. 

Organizations  must  document  one  or 
more  of  the  following  qualifications:  (1) 
Three  years  or  more  of  experience  in 
conducting  youth  exchanges;  (2)  three 
years  or  more  of  experience  in 
sponsoring  substantitve  activities  for 
young  people;  (3)  experience  conducting 
youth  or  adult  exchanges  with  Eastern 
Europe;  (4)  experience  arranging 
programs  for  foreign  students  or  visitors 
in  the  U.S.  Additionally,  organizations 
should  be  able  to  demonstrate  an 
adequate  resource  base  for  conducting 
programming  in  more  than  one  location, 
if  the  project  requires  it.  Organizations 
seeking  funds  for  a  high-school  study 
program  must  be  designated  by  USIA 
under  the  "Criteria  for  Teenager 
Exchange  Visitor  Programs." 

Preference  is  given  for  project 
activities  that  exhibit  the  following 
features: 

— ^Thematic  focus — ^The  substantive 
portion  of  the  program  should  have  a 
specific  focus.  Eligible  foci  may  include, 
but  are  not  limited  to:  the  arts  (theater, 
dance,  music,  literature,  fine  arts  and 
film/video);  language  and  culture; 
conservation  and  the  environment; 
historic  preservation;  political,  social 
and  economic  issues;  and  agriculture 
(rural  or  farm-based  exchanges).  All 
projects  must  demonstrate  a  balance  of 
views  in  the  presentation  of  the  central 
theme.  The  balance  of  substantive 
programming  and  other  activities  will  be 
carefully  reviewed  for  contribution  to 
project  goals.  For-credit  post-secondary 
study  is  not  eligible  for  support,  nor  are 
single-country  performing  arts  tours. 

— ^Extensive  interaction  between 
American  and  East  European  youth — 
Activities  should  be  carefully 
programmed  to  provide  substantial 
interaction  between  the  two  societies, 
e.g.,  homestays.  joint  seminars,  and 
summer  enrichment  or  camping 
programs  (e.g.  language  or  computer 
camps)  in  both  countries. 

—Orientation  programs — ^All 
participants  should  be  provided  an 
orientation  which  introduces  the 
program  theme,  administrative  issues. 


and  substantive  issues  likely  to  be 
raised  by  their  U.S.  or  East  European 
counterparts. 

— ^Minimum  stay  of  four  weeks — USIA 
has  a  preference  for  programs  in  which 
the  duration  of  stay  in  country  is  longer 
than  four  weeks.  Consideration  will  be 
given  to  those  projects  which,  for 
reasons  of  requirements  of  the  partner 
country  or  countries,  are  shorter,  but 
under  no  circumstances  will  a  proposal 
be  reviewed  if  the  length  of  stay  in 
country  is  less  than  three  weeks. 

— ^Language  qualifications — ^Language 
capability  is  desirable,  but  not  required. 
However,  some  participants  in  each 
incoming  delegation  should  be 
conversant  in  English;  some  participants 
in  each  outgoing  delegation  should  be 
conversant  in  the  relevant  East 
European  language(8). 
— ^Adequate  lead  time  to  ensure  a 
successful  exchange — Projects  should 
include  adequate  planning  time.  For 
those  projects  involving  exchanges  to 
occur  after  October  1. 1988,  the 
application  must  demonstrate  to  the 
Agency's  satisfaction  the  need  to 
sectire  commitments  or  to  undertake 
advance  planning  before  October  1. 
Allowable  costs  for  Category  A 
projects:  Project  awards  will  be  made  in 
a  wide  range  of  amounts  but  will  not 
normally  exceed  $50,000.  The  primary 
objective  of  grant  funding  is  to  expand 
or  enhance  exchange  programs  along 
the  lines  described  above.  Therefore, 
grant-funded  items  of  expenditure  will 
generally  be  limited  to  the  following 
categories: 

— In-country  travel  and  per  diem. 
— Orientation  or  preparation  costs; 

briefing  materials. 
— Speaker  honoraria  (not  to  exceed  $150 

per  day  per  speaker). 
— Cultural  allowances  (not  to  exceed 

$150  per  participant). 
— Admission  fees,  camping  fees, 

conference/registration  fees. 
— International  travel,  normally  limited 
to  partial  support  for  outgoing 
Americans. 
— Up  to  20%  of  costs  requested  of  USIA 
may  be  allotted  to  administrative 
costs. 

It  is  expected  that  applications  will 
demonstrate  substantial  cost  sharing. 

Category  B:  Academic  Exchange 

Grant  funding  under  this  category  is 
intended  to  enhance  and  expand  the 
scope  of  US-East  European  student  and 
student-related  exchanges  in  ways  that 
complement  existing  exchange  programs 
between  the  partner  countries. 
Applications  for  substantive  academic 
exchange  activities  will  be  accepted 
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from  accredited,  degree-granting  U.S. 
universities  or  colleges  and  from  not-for- 
profit  organizations  engaged  in 
international  educational  exchange  at 
the  undergraduate  or  graduate  level. 
Participants  must  be  citizens  either  of 
the  U.S.  or  of  the  partner  country  or 
countries. 

Preference  will  be  given  to  proposals 
that  represent  new  approaches  to      I 
exchange  with  Eastern  Europe,  ' 

introduce  contact  with  government 
ministries  and  educational  and  cultuj'al 
institutions  beyond  those  typically 
involved  in  exchanges  to  date,  including 
institutions  below  the  ministerial  level, 
or  involve  placement  of  American     I 
students  in  geographic  areas  outside' 
capital  cities.  Preference  will  be  given  to 
proposals  for  exchanges  primarily  in  the 
arts,  humanities,  and  social  sciences. 

Language  qualiHcations:  Students 
should  have  sufficient  fluency  in  the 
language  of  the  country  to  be  visited  to 
pursue  university  studies  in  that 
language  and  to  converse  with  citizeos 
of  the  country  without  the  aid  of 
interpreters. 

Allowable  costs  for  Category  B 
projects:  Project  awards  will  be  made  in 
a  wide  range  of  amounts  but  will  not 
normally  exceed  $50,000.  Grant-funded 
items  of  expenditure  will  be  limited  to 
the  following  categories: 

— In-country  travel  and  per  diem. 
— Orientation  or  preparation  costs; 

brieflng  materials. 
— Speaker  honoraria  (not  to  exceed  $150 

per  day  per  speaker). 
— Cultural  allowances  (not  to  exceed 

$150  per  participant.) 
— Academic  program  fees. 
— International  travel,  normally  limited 

to  partial  support  for  outgoing         . 

Americans.  ' 

—Up  to  20%  of  costs  requested  of  USIA 

may  be  allotted  to  administrative 

costs.  ' 

It  is  expected  that  applications  will 
demonstrate  substantial  cost  sharing, 
including  tuition  waivers  where 
applicable. 


Requirements  for  AppUcatioo  (Both 
Categories) 

1.  Eligibility.  In  cases  where  an 
application  is  being  submitted  on  behalf 
of  a  U.S.  and  an  Eastern  European 
institution,  applications  must  be 
submitted  by  the  U.S.  partner. 

2.  Application  procedures:  Applicants 
must  submit  one  original  and  eleven  (11) 
complete  copies  of  their  proposals  to: 

For  Category  A  Proposals 

U.S.-East  European  Exchanges  Program, 
Youth  Exchange  Staff.  E/YX.  Room 
357,  United  States  Information 
Agency.  301 4th  Street  SW.. 
Washington.  DC  20547. 

For  Category  B  Proposals 

U.S.-East  European  Exchanges  Program. 
European  Exchanges  Branch.  Office  of 
Academic  Programs,  E/AEE,  Room 
208.  United  States  Information 
Agency,  301  4th  Street  SW., 
Washington.  DC  20547.  ' 
In  order  to  be  eligible  for  review,  the 

proposal  must  include: 

(1)  Summary  document.  A  typed, 
double-spaced  abstract  of 
approximately  two  pages; 

(2)  Narrative:  Total  text  not  to  exceed 
fifteen  (15)  typed,  double-spaced  pages, 
including: 

a.  A  brief  (two-page)  description  of 
the  participating  institutions,  with  a 
copy  of  the  charter  and  list  of  Board  of 
Directors  of  the  U.S.  institution; 
information  on  the  applicant's  prior 
experience  with  East  European 
exchanges,  if  any,  including  details  on 
numbers  and  length  of  exchanges  in 
each  direction;  and  a  description  of  the 
institution's  resources  that  would 
support  the  movement  of  participants 
from  one  location  to  another  (if 
proposed)  during  the  course  of  the 
project.  Institutions  seeking  support 
from  USIA  for  the  first  time,  or  those 
whose  experience  in  the  field  of 
exchanges  proposed  for  support  is  of 
less  than  four-years'  duration,  should 
state  this  fact. 

N.B.  Organizations  with  less  than  four 
years' experience  with  exchanges  are 


limited  by  USIA  grant  guidelines  to 
grants  of  $60,000. 

b.  A  detailed  description  of  the 
proposed  exchange,  including  but  not 
limited  to:  A  statement  of  specific 
project  goals,  with  reference  to  ways  in 
which  the  proposed  exchange  can 
contribute  to  overall  understanding 
between  the  U.S.  and  the  partner 
country;  name  and  qualifications, 
including  language  skills,  of  project 
director  and  senior  project  personnel; 
general  description  of  potential 
participants  and  their  qualifications, 
including  language  skills;  a  detailed, 
specific  description  of  program 
activities,  including  when  and  where 
they  will  occur,  and  a  justification  for 
eadi  proposed  activity  in  terms  of  the 
project's  overall  goals.  Proposals  must 
include  a  timetable  for  project  activities. 
Proposals  for  ongoing  activities  should 
identify  ways  in  which  the  original 
scope  of  the  exchange  will  be 
broadened  or  enriched  as  a  result  of  the 
USIA  grant.  Each  proposal  must  also 
include  a  plan  for  institutional 
evaluation  of  the  exchange  activity. 
N.B.:  All  projects  must  document  active 
planning  with  foreign  counterpart 
institutions  before  October  1, 1988. 

(3)  A  detailed,  three-column  budget 
outlining  specific  expenditures  and 
sources(s)  from  which  funds  are 
anticipated.  The  budget  should  include 
any  in-kind  and  cash  contributions  to 
the  program  made  by  the  U.S.  and  non- 
U.S.  institutions. 

Required  format  for  budget  All 
proposed  expenditures  should  be 
individually  listed,  using  the  format 
below.  Each  request  for  travel  should 
specify  the  number  of  round  trips  by 
number  of  participants  per  year.  Each 
maintenance  request  should  specify 
number  of  participants  and  rate.  For  per 
diem,  the  request  should  specify  rate 
time  number  of  participants  times 
number  of  days.  Breakdowns  for  each 
category  should  be  provided.  Direct  and 
administrative  costs  absorbed  by  each 
institution  should  be  specified  along 
with  absorbed  salary  and  benefits, 
under  the  U.S.  and  partner  institutions 
columns. 


Yearl: 

International  lrav«l_ 
Domestic  travel... 


Maintenance  and  per  diem  costs  * . 

Saiaiy  and  benefits ' 

Academic  program  costs 

Orientation  costs.. 


Efmctanenl  pw>gra«»i«       

CuNurai  adowancet 

Other  (specify) 

Year  2: 

(Repeat  above  categories  for  year  2).. 


USIA 


US  Inst 


Partner  lnst< 
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■  Assignment  of  exact  dollar  or  East  European  currency  costs  may  not  be  possibte.  In  such  cases,  ptease  provide  specific  descriptions  of  activities  to  be 
supported  by  the  partner  irwtitution.  .^   ,  .  ,     ..« 

*  Per  diem  rates  may  not  exceed  the  maximum  set  by  the  U.S.  Department  of  State  for  overseas  locatiorK  and  the  General  Services  Adminntration  for  U.S. 
loc&KtidS. 

*  Participating  institutions  are  expected  to  continue  full  salary  and  benefits  lor  staff  responsibilities  for  organizing  and  managing  the  exchange. 


No  dependents'  costs  are  allowable. 

(4)  Appendices  should  be  kept  to  a 
minimum  but  must  include: 

a.  Bio-sketches  of  professional 
accomplishments  of  the  principal  project 
staff,  not  to  exceed  two  pages  in  length 
each,  clearly  indicating  the  level  of 
language  skills;  overseas  experience, 
including  experience  in  Eastern  Europe, 
and  particularly  with  the  proposed 
partner  country  or  countries;  experience 
related  to  youth  or  academic  exchange, 
as- appropriate;  relevant  publications 
and  research  activities;  and  citizenship. 
Bio-sketches  for  the  U.S.  project  staff 
must  be  included;  those  of  non-U.S.  staff 
are  desirable  but  not  required. 

(b)  Documentation  of  institutional 
support  for  the  proposed  exchange 
program,  including  a  signed  letter  of 
endorsement  from  the  U.S.  institution's 
president,  vice-president,  chancellor  or 
provost  Proposals  should  also  provide 
evidence  (if  possible,  in  the  form  of 
signed  letters  from  or  agreements  with 
heads  of  imiversities  or  other 
organizations)  that  designated  East 
European  partner  institutions  are 
prepared  to  participate  in  and  support 
the  exchange  described  in  the  proposal. 
General  agreements  signed  or  imder 
negotiation  with  the  intended  partner 
institution  would  also  be  evidence  of 
partner-country  interest  and  should  be 
cited. 

3.  Review  process:  USIA  will 
acknowledge  all  proposals  and  will  send 
cover  sheets  and  other  forms  for 
completion  and  return  to  the  Agency  to 
applicants  whose  proposals  have 
arrived  complete  and  within  deadline. 
Technically  eligible  proposals  will  be 
forwarded  to  committees  of  USIA 
officers  for  review  in  conformity  with 
the  guidelines  and  criteria  set  forth 
herein.  All  proposals  will  be  reviewed 
by  the  Agency's  Office  of  General 
Counsel.  Category  B  proposals  will  also 
be  submitted  to  the  Board  of  Foreign 
Scholarships. 

Complete  applications  in  both 
categories  consistent  with  the  above 
guidelines  will  be  reviewed  according  to 
the  following  criteria: 

a.  Soundness  of  proposal,  e.g.,  as 
reflected  in  focused  goals,  selection  of 
activities,  and  consistency  with  Agency 
program  purposes. 

b.  Feasibility  of  the  program  plan. 

c.  Applicants'  experience  relevant  to 
program  goals. 

d.  Language  capability  of  program 
participants  as  defined  above. 


e.  Multiplier  effect.  The  effects  of  the 
exchanges  should  extend  beyond  the 
immediate  participants. 

f.  Contribution  to  expanding  the  range 
of  U.S.-East  European  exchanges.  If  the 
proposal  is  for  support  for  an 
established  activity,  it  should  provide 
evidence  that  USIA  support  would 
enhance  the  exchange  relationship. 

g.  Cost  effectiveness.  USIA 
encourages  cost-sharing. 

4.  Deadline:  Complete  proposal 
packages  must  be  received  by  USIA  on 
or  before  May  27, 1988.  5:00  p.m.  EDT. 
Applicants  are  responsible  for  the 
submission. of  complete  applications.  All 
required  items  must  be  received  in  one 
package  by  deadline. 

5.  Notification:  All  applicants  will  be 
notified  of  the  results  of  the  review 
process  on  or  about  August  15, 1988. 
Funded  proposals  will  be  subject  to 
periodic  reporting  and  evaluation 
requirements. 

Inquiries 

Category  A:  Janet  Garvey.  Youth 
Exchange  Staff  (202)  485-7299. 

Category  B:  William  Dickson, 
Academic  Exchanges  Division,  Europe 
Branch  (202)  485-1509. 

Dated;  April  20. 1988. 
Mark  Blitz, 
Associate  Director. 
[PR  Doc.  88-9079  Filed  4-25-88:  8:45  am] 

BIUJNO  CODE  a230-01-M 


Office  of  the  United  States  Trade 
Representative 

Avisory  Committee  for  Trade 
Negotiations;  Meeting  and 
Determination  of  Closing  of  Meeting 

The  meeting  of  the  Advisory 
Committee  for  Trade  Negotiations  to  be 
held  April  28. 1988  from  1:30  p.m.  to  4.-00 
p.m.,  in  Washington,  DC.  will  include 
the  development,  review  and  discussion 
of  current  issues  which  influence  the 
trade  policy  of  the  United  Slates. 
Pursuant  to  section  2155(f)(2)  of  Title  19 
of  the  United  States  Code.  I  have 
determined  that  this  meeting  will  be 
concerned  with  matters  the  disclosure  of 
which  would  seriously  compromise  the 
Government's  negotiating  objectives  or 
bargaining  positions. 

More  detailed  information  can  be 
obtained  by  contacting  Barbara  North. 
Director.  Office  of  Private  Sector 
Liaison,  Office  of  the  United  States 


Trade  Representative.  Executive  Office 
of  the  President.  Washington  DC  20506. 

Clayton  Yeulter, 

United  States  Trade  Representative. 
[VR  Doc.  88-9068  Filed  4-25-88;  8:45  am] 
BIUJNG  COOC  31WH>1-M 


VETERANS'  ADMINISTRATION 

Agency  Form  Under  0MB  Review 

agency:  Veterans'  Administration. 
ACTION:  Notice. 

The  Veterans'  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The 
department  or  staff  office  issuing  the 
form,  (2)  the  title  of  the  form,  (3)  the 
agency  form  number,  if  applicable,  (4)  a 
description  of  the  need  and  its  use,  (5) 
how  often  the  form  must  be  filled  out.  (6) 
who  will  be  required  or  asked  to  report. 
(7)  an  estimate  of  the  number  of 
responses.  (6)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form,  and  (9)  en  indication  of  whether 
section  3504(hJ  of  Pub.  L.  96-511  applies. 

ADDRESSES:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  Ann  Bickoff.  Department  of 
Medicine  and  Surgery  (136E)  Veterans' 
Administration,  810  Vermont  Avenue, 
NW,  Washington.  DC  20420,  (202)  233- 
2282.  Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
the  VA's  OMB  Desk  Officer,  Joseph 
Lackey,  Office  of  Management  and 
Budget.  726  Jackson  Place.  NW 
Washington.  DC  20503.  (202)  395-7316. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 

Dated:  April  13. 1988. 

By  direction  of  the  Administrator. 
Frank  E.  Lalley. 

Director,  Infom\ation  Management  and 
Statistics. 

New  Collection 

1.  Department  of  Medicine  and  Surgery. 

2.  Veterans'  Health  Services  Survey 
(VHSS). 

3.  VA  Form  10-20862  (NR). 
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4.  This  is  a  pilot  demonstration  of  two 
VA  medical  clinics.  Respondents  will 
be  randomly  selected  volunteers 
recruited  from  all  patients  visiting  the 
chnic  during  a  six-month  period.  The 
findings  will  be  used  by  VA  to  m^ke 
decisions  on  the  feasibility  of 
delivering  primary  health  care  to  ' 
veterans  living  in  remote  rural  areas. 

5.  Other  (nonrecurring). 

6.  Individuals  or  households. 

7.  875  responses. 

8.  289  hours. 

9.  Not  appUcable. 

(FR  Doc.  88-9075  Filed  4-25-«8:  8:45  am) ' 

BtUJNG  COOe  •32<M)1-II 


Agency  Form  Under  0MB  Review 

agency:  Veterans'  Administration. 
action:  Notice. 

The  Veterans'  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  Usts  the 
following  information:  (1)  The 
department  or  staff  office  issuing  the 
form,  (2)  the  title  of  the  form,  (3)  the 
agency  form  number,  if  applicable,  (4)  a 
description  of  the  need  and  its  use,  (5) 
how  often  the  form  must  be  filled  out,  (6) 
who  will  be  required  or  asked  to  report, 
(7)  an  estimate  of  the  number  of 
responses,  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form,  and  (9)  an  indication  of  whether 
section  3504(h)  of  Pub.  L  96-511  applies. 
AOOMESSES:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  John  Turner,  Department  of 
Veterans  Benefits  (203C),  Veterans'  j 
Administration.  810  Vermont  Avenue, 
NW.,  Washington.  DC  20420,  (202)  233- 
2744.  Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
the  VA's  OMB  Desk  Officer,  Joseph 
Lackey,  Office  of  Management  and  i 
Budget,  728  Jackson  Place,  NW.,       | 
Washington,  DC  20503,  (202)  395-7316. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 

Dated:  April  13. 198a 

By  direction  of  the  Administrator. 
Frank  E.  Lalley, 

Director,  Information  Management  and 
Statistics. 

Extension 

1.  Department  of  Veterans  Benefits. 

2.  Request  for  Estate  Information. 

3.  VA  Form  Letter  27-439. 


4.  This  form  letter  provides  the 
information  necessary  to  determine 
whether  size  of  estate  is  within  legal 
boundaries  for  discontinuance  of 
benefits  to  incompetent  veterans 
when  specific  conditions  exist. 

5.  On  occasion. 

6.  Individuals  or  households. 

7.  24,000. 

8.  4,000. 

9.  Not  applicable. 

Extensioa 

1.  Department  of  Veterans  Benefits. 

2.  Application  for  Dependency  and 
Indemnity  Compensation  or  Death 
Pension. 

3.  VA  Form  21-4182. 

4.  This  is  a  joint  form  used  by  survivors 
of  veterans  or  service  personnel  to 
apply  for  benefits  for  social  security 
and  Veterans'  Administration 
benefits. 

5.  On  occasion. 

6.  Individuals  or  households. 

7.  28,200. 

8.  4,700. 

9.  Not  applicable. 

Reinstatement 

1.  Department  of  Veterans  Benefits. 

2.  Quarterly  Report  of  State  Approving 
Agency  Activities. 

3.  VA  Form  22-7398. 

4.  This  form  will  be  used  by  State 
approving  agencies  to  report  work 
performed  pursuant  to  the  provisions 
of  the  yearly  reimbursement  contracts. 

5.  Quarterly. 

6.  State  or  local  governments. 
7.70. 

8.280. 

9.  Not  applicable. 

|FR  Doc.  88-9076  Filed  4-25-88;  8:45  am] 
nixmo  CODE  •320-01-41 


Advisory  Committee  on  Readjustment 
Problems  of  Vietnam  Veterans; 
Meeting 

The  Veterans  Administration  gives 
notice  under  Pub.  L  92-463  that  a 
meeting  of  the  Advisory  Committee  on 
Readjustment  Problems  of  Vietnam 
Veterans  will  be  held  May  24  and  25, 
1988.  This  is  a  regularly  scheduled 
meeting  for  the  purpose  of  reviewing 
Agency  and  other  relevant  services  to 
Vietnam  veterans  and  to  formulate 
Committee  recommendations  and 
objectives.  The  meeting  will  be  held  in 
the  Omar  Bradley  Conference  Room  at 
VA  Central  Office.  810  Vermont 
Avenue,  NW.,  Washington,  DC  20420,  on 
Tuesday.  May  24, 1988.  The  meeting  on 
Wednesday,  May  25, 1988,  will  be  held 
in  the  Lafayette  Building,  Room  442, 811 


Vermont  Avenue,  NW..  Washington,  DC 
20420. 

The  meeting  on  May  24  will  begin  at 
9:00  a.m.  and  conclude  at  4KX)  p.m.  The 
day's  agenda  will  consist  of  update  and 
review  of  the  National  Vietnam 
Veterans  Readjustment  Study, 
Department  of  Labor  veterans 
employment  programs  and  statistics,  VA 
Vocational  Rehabilitation  and 
Education  Services,  and  the  VA 
Advisory  Group  on  Rehabilitation.  The 
meeting  on  May  25  will  begin  at  8:45 
ajn.and  conclude  at  4  p.m.  The  second 
day's  agenda  will  consist  of  a  status 
report  on  Agent  Orange  research  and 
medical  treatment,  and  Vietnam 
Veteran  media  coverage.  Both  day's 
meetings  will  be  open  to  the  public  to 
the  seating  capacity  of  the  room. 

Due  to  the  limited  seating  capacity  of 
the  room,  those  who  plan  to  attend  or 
who  have  questions  concerning  the 
meeting  should  contact  Arthur  S.  Blank, 
Jr..  MJ)..  Director,  Readjustment 
Counseling  Service,  Veterans 
Administration  Central  Office,  (phone 
number  202  233-3317/3303). 

Dated:  April  20, 1988. 

By  direction  of  the  Administrator. 
Rosa  Maria  Fontanez, 
Committee  Management  Officer. 
[FR  Do&  88-9078  Filed  4-25-88:  8:45  am] 
BNJJNa  COOE  nilMII-M 


Geriatrics  and  Gerontology  Advisory 
Committee;  Availability  of  Report 

Under  section  10(d)  of  Pub.  L.  94-463 
(Federal  Advisory  Committee  Act) 
notice  is  hereby  given  that  the  Geriatrics 
and  Gerontology  Advisory  Committee 
has  issued  a  report  entitled,  "Oral 
Health  Concerns  of  the  Aging  Veteran." 

The  report  focuses  on  research, 
education,  treatment  and  reimbursement 
for  oral  health  problems  in  the  aging 
veteran.  It  is  available  for  public 
inspection  at  two  locations: 

Federal  Documents  Section,  Exchange 
and  Gift  Division,  LM  632.  Library  of 
Congress,  Washington,  DC  20540 
and 

Veterans  Administration  Central  Office, 
Office  of  Geriatrics  and  Extended 
Care  (18B),  Room  865,  810  Vermont 
Avenue.  NW..  Washington,  DC  20420 
Dated:  April  20, 1988. 
By  direction  of  the  Administrator. 

Rosa  Maria  Fontanez, 

Committee  Management  Officer. 

[FR  Doc.  88-9077  Filed  4-25-88:  8:45  am) 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  ttie  "Government  in  ttie  Sunshine 
Act"   (Pub.   L   94-409)   5  U.S.C.   552IXe)(3). 


EQUAL  EMPLOYMENT  OPPORTUNfrV 
COMMISSION 

DATE  AND  TIME:  2:00  p.m.  (eastern  time] 

Tuesday,  May  2. 1988. 

PLACE:  Clarence  M.  Mitchell,  Jr.. 

Conference  Room,  No.  200-C  on  the 

Second  Floor  of  the  Columbia  Plaza 

Office  Building.  2401  E  Street,  NW.. 

Washington.  DC  20507. 

STATUS:  Part  of  the  meeting  will  be  open 

to  the  public  and  part  vWll  be  closed  to 

the  public. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1.  Announcement  of  Notation  Vote(s) 

2.  A  Report  on  Commission  Operations 

(Optional) 

Closed  Session 

1.  Agency  Adjudication  and  Determination 
on  Federal  Agency  Discrimination 
Complaint  Appeals 
2.'Litigation  Authorization:  General  Counsel 
'    Recommendations 
Note. — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
the  EEOC  Commission  meetings  in  the 
Federal  Register,  the  Commission  also 
provides  a  recorded  announcement  a  full 
week  in  advance  on  future  Commission 
sessions.  Please  telephone  (202)  634-6748  at 
all  times  for  information  on  these  meetings.) 

CONTACT  PERSON  FOR  MORE 
information:  Hilda  D.  Rodriguez. 
Executive  Officer  (Acting)  on  (202)  634- 
6748. 


Date:  April  21. 1988. 
Hilda  D.  Rodriguez. 

Executive  Officer  (Acting),  Executive 

Secretariat 

[FR  Doc.  88-«238  Filed  4-25-88;  8:45  am] 

BtlXING  CODE  67S0-W-M 

NATIONAL  COUHaL  ON  THE  HANDICAPPED 
QUARTERLY  MEETING 
ACTION:  Notice  of  Meeting. 
summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Council  on  the  Handicapped.  This  notice 
also  describes  the  functions  of  the 
Council.  Notice  of  this  meeting  is 
required  under  section  522(b)(10)  of  the 
"Government  in  Sunshine  Act"  (Pub.  L. 
94-^09). 

DATES: 

May  2, 1988. 9:00  a.m.  to  5:00  pjn. 
May  3. 1988.  8:00  a.m.  to  3:00  p.m. 

LOCATION:  Washington  Hilton  &  Tower, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrea  Farbman,  National  Council  on 
the  Handicapped,  800  Independence 
Avenue,  SW..  Suite  814,  Washington,  DC 
20591.  (202)  267-3846,  TDD:  (202)  267- 
3232. 

The  National  Council  on  the 
Handicapped  is  an  independent  Federal 
agency  comprised  of  15  members 
appointed  by  the  President  of  the  United 
States  and  confirmed  by  the  Senate. 
Established  by  the  95th  Congress  in  Title 
IV  of  the  Rehabilitation  Act  of  1973  (as 
amended  by  Pub.  L.  No.  95-602  in  1978), 
the  Council  was  initially  an  advisory 
board  within  the  Department  of 


Education.  In  1984,  however,  the  Council 
was  transformed  into  an  independent 
agency  by  the  Rehabilitation  Act 
Amendments  of  1984  (Pub.  L  No.  98- 
221). 

The  Council  is  charged  with  reviewing 
all  laws,  programs,  and  policies  of  the 
Federal  Government  affecting  disabled 
individuals  and  making  such 
recommendations  as  it  deems  necessary 
to  the  President,  the  Congress,  the 
Secretary  of  the  Department  of 
Education,  the  Commissioner  of  the 
Rehabilitation  Services  Administration, 
and  the  Director  of  the  National  Institute 
on  Disability  and  Rehabilitation 
Research  (NIDRR). 

The  meeting  of  the  Council  shall  be 
open  to  the  Public.  The  proposed  agenda 
includes: 

Reports  from  Chairperson  and  Executive 
Director 

Discussion  of  plans  and  strategies 
pertaining  to  Council  initiatives  on:  personal 
assistance  for  severely  disabled  people, 
living  arrangements  for  severely  disabled 
children,  proposed  conference  of  parents  and 
family  members,  and  due  process  and  Least 
Restrictive  Environment  concept. 

Discussion  of  unfmished  and  new  business. 

Records  shall  be  kept  of  all  Council 
proceedings  and  shall  be  available  after 
the  meeting  for  public  inspection  at  the 
National  Council  on  the  Handicapped. 

Signed  at  Washington,  DC  on  April  19, 
1988. 

Lex  Frieden, 
Executive  Director 
(FR  Doc.  88-9177  Filed  4-22-88;  9:16  am] 

BILUNG  COOE  M2».«S-M 
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Corrections 


Federal  Register 
Vol.  53.  No.  80 
Tueaday,  April  26,  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  t>y  the 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  2S.  31.  and  52 

[Federal  Acquisition  Cireular  84-36] 


Federal  Acquisition  Regulation  (FAR); 
Restrictions  on  Federal  PubUc  Works 
Projects,  and  Promotion  of  American 
Aerospace  Exports  at  Domestic  and 
bitemational  Exhibits 

Correction  ' 

In  rule  document  88-7992  beginning  on 
page  12128  in  the  issue  of  Tuesday,  April 
12, 1988,  make  the  following  correction: 

On  page  12129,  in  the  second  column, 
in  the  second  line,  the  date  should  read 
"April  12, 1988" 

iRJJNQCOOE  1S09-01« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administrstion 

21  CFR  Part  558 


New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Haiofuginone  and  Bacitracin 
Methylene  Disalicylate 

Correction 

In  rule  document  88-7368  appearing  on 
page  11065  in  the  issue  of  Tuesday.  April 
5. 1988,  make  the  following  correction: 

In  the  second  column,  in  the  first  line. 
'Tart  29"  should  read  "Part  20". 

BNJJNOCOOE  1S0»«1.O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  86N-0499] 

Advisory  List  of  Critteal  Devicee-1988 

Correction 

In  notice  document  88-5884  beginning 
on  page  8854  in  the  issue  of  Thursday, 
March  17. 1988,  make  the  following 
corrections: 

1.  On  page  8855,  in  the  table,  under 
PART  868— ANESTHESIOLOGY 
DEVICES,  in  the  fourth  column,  in  the 
last  entry,  "audit"  should  have  read 
"adult". 

2.  On  the  same  page,  in  the  table, 
under  PART  870— CARDIOVASCULAR 
DEVICES,  in  the  second  colimm,  in  the 
10th  line  from  the  bottom, 
"polytetrafluoroethylene"  should  not 
have  been  hyphenated. 

3.  On  page  8856,  in  the  table,  under 
PART  876— GASTROENTEROLOGY- 
UROLOGY  DEVICES,  in  the  fourth 
coliuna  in  the  last  entry,  insert 
"commercial"  between  "in"  and 
"distribution". 

4.  On  page  8858.  in  the  table,  in  the 
second  column,  in  the  22nd  line  from  the 
bottom,  "tibial"  was  misspelled. 

BHJJNQCOOC  190S414 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ES  37978] 

Recordable  Disclaimer  of  Interest; 
Louisiana 

Correction 

In  notice  document  88-7600  appearing 
on  page  11565  in  the  issue  of  Thursday. 
April  7, 1988,  make  the  following 
correction: 

In  the  second  column,  in  the  first 
paragraph,  in  the  ninth  line,  "EV^SEV4" 
should  read  "E^SWy4". 

BHJJNQ  COOC  tSOMIH) 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 
[CG011  88-02] 

Regatta;  Sacramento  Water  Festival 

Correction 

In  proposed  rule  document  88-8203 
appearing  on  page  12434  in  the  issue  of 
liursday.  April  14. 1988,  make  the 
following  correction: 

In  the  second  column,  under  Econonuc 
Assessment  and  Certification,  in  the  10th 
line,  "necessary"  should  read 
"unnecessary". 

BNJJNO  COOC  1C0941-O 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  ParU  121  and  135 

[Docket  No.  25590;  Amdt  Nos.  121-196  and 
135-25] 

Smoking  Aboard  Aircraft 

Correction 

In  rule  dociunent  88-8204  beginning  on 
page  12358  in  the  issue  of  Wednesday, 
April  13. 1988,  make  the  following 
corrections: 

1.  On  page  12360.  in  the  first  column, 
the  second  line  from  the  bottom  of  the 
page  should  read  "when  the  no  smoking 
sign  is  lighted,  except  during  landing 
and  takeoff.  An  exception  is  necessary". 

2.  On  page  12361,  in  the  first  column, 
in  the  second  complete  paragraph,  in  the 
15th  line,  "responsible"  was  misspelled. 

BNJJNO  COOC  1SQM14 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 
[AO-FRL-3304-8] 

Standards  of  Performance  for  New 
Stattonary  Sources;  New  Residential 
Wood  Heaters 

Correction 

In  rule  document  88-2071  beginning  on 
page  5860  in  the  issue  of  Friday. 


February  26. 1988.  make  the  following 
corrections: 

§60.533    [Convcted] 

1.  On  page  5877.  in  the  first  column,  in 
§  60.533(k)(2).  in  the  13th  line,  "(E)(l)(ii)" 
should  read  "{e)(l)(ii)". 

§60.538    [Corrected] 

2.  On  page  5883,  in  the  first  column,  in 
S  60.538(a),  the  fifth  line  should  read 
"(8)(2)". 

Appendix  A — [Corrected] 

Method  5G— (Co'KctB'il 

3.  On  page  5888,  in  the  first  column, 
the  first  formula  should  read: 


Eq.  5G-2 


4.  On  the  same  page,  in  the  same 
column,  the  second  formula  should  read: 


PR 


/    e(V,.v.T.T,.)  \ 
~  \    10(V.v„T.T.J  ) 


XlOO 


Eq.  5G-6 


=  Test  run  weighting  factor  =  P|+i  — 

P." 
i-ii  • 

6.  On  page  5905,  in  the  first  column, 

the  first  formula  should  read: 


BR  = 


60  W^  100-%Mw 
100 


Eq.  2S-2 


7.  On  page  5912.  in  the  second  column, 
under  5.5.1.2,  in  the  second  and  third 
lines,  "FO"  should  read  "F,". 

Method  5H— {Corrected] 

8.  Also  on  page  5896.  in  the  second 

and  third  columns,  the  text  for  7.10 
through  7.13  including  equation  5H-10  is 
repeated  for  the  reader  because  it  did 
not  fiow  properly,  it  should  have  read  as 
follows: 

7.10    Carbon  Balance  for  Total  Moles  of 
Exhaust  Gas  (dry]/Kg  of  Wood  Bumed  in  the 
Exhaust  Gas. 


't  ^(^2 '''co  '  W  j 


Eq.   5H-7 


Method  28— (Corrected] 

5.  On  page  5904,  in  the  third  column, 
under  8.1,  the  fifth  line  should  read  "ki  where: 


Ki=1000  g/kg  for  metric  units. 
K]=1.0  lb/lb  for  English  units. 

Note:  The  NO./SO.  portion  of  the  gas  is 
assumed  to  be  negligible. 

7.11  Total  Stack  Gas  Flow  Rate. 
Q^=iC«NTBR  Eq.5H-« 
where: 

K4  =0.02406  for  metric  units,  dsm'/g-mole. 
=384.8  for  English  units,  dscf/lb-mole. 

7.12  Particulate  Elmission  Rate. 
E=c,Q^  Eq.  5H-9 

7.13  Proporiional  Rate  Variation. 
Calculate  PR  for  each  10-minute  interval,  i,  of 
the  test  run. 


PR  » 


®  ^1       ^ini(std) 


•0,^,     l^i     «n.i(std)l, 


X   100 


Lq.    SH-10 


BIUJNQ  COOE  1S0S-01-D 


UMI 


Tuesday 
April  26,  1988 


Part  II 


Environmental 
Protection  Agency 

40  CFR  Part  148 

Underground  Injection  Control  Program; 
Hazardous  Waste  Disposal  Injection 
Restrictions,  Phase  Two;  Proposed  Rule 


14892 


Federal  Regialer  /  Vol.  53.  No.  80  /  Tuesday.  April  26.  1988  /  Proposed  Rules 


Federal  Register  /  Vol.  53.  No.  80  /  Tuesday,  April  26.  1988  /  Proposed  Rules 


14893 


a« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  148 

[FRL-3318-1] 

Underground  Injection  Control 
Program;  Hazardous  Waste  Disposal 
Injection  Restrictions,  Phase  Two 

aqency:  Environmental  Protection 
Agency. 

ACnoN:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  today  proposing  rules 
implementing  the  Congressionally 
mandated  prohibitions  on  the 
underground  injection  of  selected 
hazardous  wastes.  This  proposed  action 
is  being  taken  in  response  to 
amendments  to  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
enacted  through  the  Hazardous  and 
Solid  Waste  Amendments  of  1984  i 
(HSWA).  I 

Today's  notice  proposes  effective 
dates  for  "California  list"  wastes  (as 
defined  by  section  3004(d)  of  RCRA).  as 
well  as  certain  wastes  prohibited  under 
section  3004(g)  of  RCRA. 

The  general  framework  for 
implementing  the  land  disposal 
restrictions  for  injection  of  hazardous 
wastes  was  proposed  on  August  27. 1987 
(52  FR  32446  et  seq.];  that  proposal 
should  be  consulted  for  a  more  thorough 
explanation  of  the  Agency's  rationale 
concerning  the  implementation  of  the 
no-migration  standard  and  other  general 
requirements. 

DATES:  Comments  must  be  received  on 
or  before  May  28, 1988;  the  public 
hearing  will  be  held  on  May  9, 1988, 
from  10«)  A.M.  to  5K)0  P.M.  EDT; 
requests  to  present  oral  testimony  must 
be  received  on  or  before  May  2, 1988. 
AOOfiESSES:  Comments  (in  triplicate), 
requests  to  testify,  and  inquiries 
concerning  the  Public  Docket  should  be 
addressed  to  Eric  Callisto,  EPA.  Office 
of  Drinking  Water  (WH-SSO),  401  M 
Street  SW.,  Washington,  DC  20480.  The 
hearing  will  be  held  in  the  Auditorium  of 
the  EPA  Training  Center,  Waterside 
Mall,  401  M  Street,  SW.,  Washington, 
DC. 

FOB  RIRTHER  INFORMATION  CONTACT: 

John  Atcheson,  Office  of  Drinking 
Water,  EPA.  (202)  382-5508. 

SUPPLEMENTARY  INFORMATION 
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Effective  Dates 

1.  Free  Cyanides  and  Metals 
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ID.  Summary  of  Today's  Proposal — First 
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A.  Background 

B.  Determination  of  Treatability  Groups 
and  EstabUshment  of  Best  Demonstrated 
Available  Technology 

C.  Capacity  Currently  Available  and 
Effective  Dates 

1.K062 
2.K104 
3.K071 
4.  KOie,  K019.  K030,  K049-K052 

IV.  Regulatory  Requirements 

A.  Regulatory  Impact  Analysis 

B.  Regulatory  Flexibility  Analysis 

C.  Paperwork  Reduction  Act 

V.  References 

List  of  Subjects 
I.  Background 

A.  Statutory  Authority 

The  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA),  enacted 
on  November  8, 1984,  impose  substantial 
new  responsibilities  on  those  who 
handle  hazardous  waste.  'The 
amendments  prohibit  the  continued  land 
disposal  of  untreated  hazardous  waste 
beyond  speciHed  dates,  unless  the 
Administrator  determines  that  the 
prohibition  is  not  required  in  order  to 
protect  human  health  and  the 
environment  for  as  long  as  the  wastes 
remain  hazardous  (RCRA  sections 
3004(d)(1),  (e)(1),  (f)(2),  (g)(5)).  Congress 
established  a  separate  schedule  in 
section  3004(f)  for  making 
determinations  regarding  the  disposal  of 
dioxins  and  solvents  and  the  list  of 
wastes  specified  in  section  3004(d)(2), 


termed  the  California  list  in  injection 
wells. 

Wastes  meeting  the  treatment 
standards  set  by  EPA  under  section 
3004(m)  of  RCRA  may  be  land  disposed. 
The  statute  requires  EPA  to  set  "levels 
or  methods  of  treatment,  if  any.  which 
substantially  diminish  the  toxicity  of  the 
waste  or  substantially  reduce  the 
likelihood  of  migration  of  hazardous 
constituents  from  the  waste  so  that 
short-term  and  long-term  threats  to 
human  health  and  the  environment  are 
minimized"  (RCRA  section  3004(m)(l)). 

Land  disposal  prohibitions  are 
effective  immediately  upon 
promulgation  of  rules  banning  disposal 
unless  the  Agency  sets  another  effective 
date  based  on  the  earliest  date  that 
adequate  alternative  treatment, 
recovery,  or  disposal  capacity  which  is 
protective  of  human  health  and  the 
environment  will  be  available  (RCRA 
sections  3004(h)(1)  and  (2)).  However, 
these  effective  date  variances  may  not 
exceed  2  years  beyond  the  otherwise 
applicable  statutory  effective  date.  In 
addition,  two  1-year,  case-by-case 
extensions  of  the  effective  date  may  be 
granted  under  certain  circimistances 
(RCRA  sections  3004(h)(3)). 

For  the  purposes  of  the  land  disposal 
restrictions  program,  the  statute 
specifically  defines  land  disposal  to 
include,  but  not  be  limited  to.  any 
placement  of  hazardous  waste  in  a 
landfill,  surface  impoundment,  waste 
pile,  injection  well,  land  treatment 
facility,  salt  dome  or  salt  bed  formation, 
or  imderground  mine  or  cave  (RCRA 
section  3004(k)).  The  statute  also  sets 
forth  a  series  of  deadlines  for  Agency 
action. 

The  land  disposal  prohibitions  apply 
to  all  hazardous  wastes  identified  or 
listed  under  RCRA  section  3001  as  of 
November  8, 1984,  the  date  of  enactment 
of  HSWA.  For  any  hazardous  waste 
identified  or  listed  under  RCRA  section 
3001  after  November  8, 1984.  EPA  is 
required  to  make  land  disposal 
restriction  determinations  within  8 
months  of  the  date  of  identification  or 
listing  (RCRA  section  3004(g)(4)). 
However,  the  statute  does  not  impose  an 
automatic  prohibition  on  land  disposal  if 
EPA  misses  a  deadline  for  any  newly 
listed  or  newly  identified  waste. 

1.  Section  3004(f) 

Section  3004(f)  addresses  the  disposal 
by  injection  of  solvents,  dioxins,  and 
California  list  wastes.  Specifically,  this 
section  requires  the  Administrator  to 
promulgate  rules  prohibiting  the 
disposal  of  such  wastes  into  wells  if  it 
may  "reasonably  be  determined  that 
such  disposal  may  not  be  protective  of 


human  health  and  the  environment  for 
as  long  as  the  waste  remain  hazardous 
*  *  *".  If  EPA  does  not  determine  those 
instances  where  disposal  would  be 
protective,  the  injection  of  these  wastes 
is  prohibited  on  August  8. 1988,  under 
section  3004(f)(3). 

2.  Section  3004(g) 

Section  3004(g)  of  RCRA  applies  to  all 
methods  of  land  disposal.  It  requires  the 
Agency  to  set  a  schedule  for  making 
land  disposal  restriction  decisions  for  all 
hazardous  wastes  listed  in  40  CFR  Part 
261  under  RCRA  section  3001(c)  as  of 
November  8, 1984,  other  than  the  wastes 
referred  to  in  sections  3004(d)  and  (e). 
EPA  promulgated  this  schedule  on  May 
28, 1986  (51  FR  19300  et  seq.] 

Section  3004(g)(5)  provides  that  the 
regulation  promulgated  by  the 
Administrator  must  prohibit  methods  of 
land  disposal  except  for  methods 
"which  the  Administrator  determines 
will  be  protective  of  human  health  and 
the  environment  for  as  long  as  the  waste 
remains  hazardous  *  *  *". 

Furthermore,  the  section  provides 
that,  except  for  wastes  which  have  been 
treated  to  the  standards  expressed  in 
section  30O4(m),  a  method  of  land 
disposal  may  not  be  determined  to  be 
protective  of  human  health  and  the 
environment,  "unless,  upon  application 
by  an  interested  person,  it  has  been 
demonstrated  to  the  Administrator,  to  a 
reasonable  degree  of  certainty,  that 
there  will  be  no  migration  of  hazardous 
constituents  from  the  disposal  unit  or 
injection  zone  for  as  long  as  the  wastes 
remain  hazardous." 

3.  Proposed  Standard  for  Demonstrating 
Protection  of  Human  Health  and  the 
Environment 

On  August  27, 1987  (52  FR  32446  et 
seq.),  the  Agency  proposed  to  apply  the 
same  standard  to  injection  of  hazardous 
waste,  regardless  of  whether  the  waste 
was  covered  under  section  3004(f)  or 
section  3004(g).  The  comment  period 
closed  on  October  26, 1987.  A  brief 
summary  of  that  proposal  follows. 

As  noted  in  that  proposal,  sections 
3004  (f)  and  (g)  do  not  use  the  same 
language,  but  both  require  a 
demonstration  that  injection  is 
protective  of  human  health  and  the 
environment.  Under  section  3004(g)  it  is 
clear  that  such  a  demonstration  must 
include  a  showing  of  no  migration  from 
the  injection  zone  for  as  long  as  the 
wastes  remain  hazardous.  EPA  believes 
that  the  no-migration  standard  of 
section  3004(g)  helps  define  what  is 
protective  of  human  health  and  the 
environment  under  section  3004(f). 
Section  3004(g).  by  its  terms,  restricts 
the  injection  of  certain  hazardous 


wastes  into  injection  wells.  Since  the 
wastes  covered  under  section  3004(f)  are 
just  as  hazardous  to  human  health  and 
the  environment  as  those  under  section 
3004(g).  EPA  believes  that  injection  of 
either  set  of  wastes  should  be  subject  to 
the  same  standard.  Thus,  the  Agency 
believes  that  the  no-migration 
demonstration  should  be  similar  for  all 
injection  wells  regardless  of  the  type  of 
injected  waste,  and  that  the  no- 
migration  standard  should  apply  to  all 
facilities  injecting  hazardous  waste 
regardless  of  which  section  of  the 
statute  they  are  subject  to. 

B.  Effect  on  State  UIC  Primacy 

States  need  not  seek  authorization  to 
administer  the  land  disposal  restrictions 
program  codified  in  Part  148  to  maintain 
Underground  Injection  Control  (UIC) 
primacy.  These  provisions  are  in  effect 
in  all  states  as  a  matter  of  federal  law. 
However,  the  Agency  expects  that  State 
agencies  which  have  primacy  for  the 
UIC  program  will  wish  to  implement 
Part  148,  and  receive  authorization  to 
grant  no-migration  exemptions  from 
land  disposal  restrictions  as  well  as 
case-by-case  extensions  under  section 
3004(h)(3).  However,  before  such 
authorization  can  be  granted,  the  State 
would  have  to  demonstrate  that  it  has 
the  authority  to  implement  sections  3004 
(f)  and  (g)  and  (h)(3)  of  RCRA,  and 
receive  authorization  to  do  so.  A 
thorough  discussion  of  the  conditions 
under  which  such  authorization  can  take 
place  can  be  found  in  50  FR  28728  et 
seq..  July  15, 1985,  51  FR  40618  et  seq.. 
Nov.  7. 1986,  and  52  FR  25783  et  seq., 
July  8, 1987.  In  addition,  where 
jurisdiction  for  UIC  and  RCRA  do  not 
reside  in  the  same  State  agency,  EPA 
will  require  a  Memorandum  of 
Understanding  between  the  two  entities, 
clearly  outlining  responsibility  for 
granting  exemptions. 

C.  Summary  of  the  Land  Disposal 
Restrictions  Framework 

1.  Regulatory  Framework 

On  November  7, 1986,  EPA 
promulgated  a  final  rule  (51  FR  40572) 
establishing  the  regulatory  framework 
for  implementing  the  land  disposal 
restrictions.  Corrections  to  the 
November  7. 1986,  final  rule  were 
included  in  a  June  4, 1987,  Federal 
Register  notice  (52  FR  21010)  to  clarify 
the  Agency's  approach  to  regulating 
restricted  wastes.  Some  changes  to  the 
framework  were  also  made  in  the  July  8, 
1987,  rulemaking  on  the  California  list 
wastes  (52  FR  25760).  Rules  which 
specifically  address  disposal  of 
hazardous  waste  through  injection  wells 


were  proposed  on  August  27, 1987  (52  FR 
32446). 

By  each  deadline,  according  to  a 
schedule  established  either  in  the 
statute  under  sections  3004  (d),  (e),  or  (f) 
(or  promulgated  on  May  28, 1986  (51  FR 
19300),  for  section  3004(g)  wastes),  the 
Agency  intends  to  promtdgate  the 
applicable  treatment  standards  for  each 
hazardous  waste.  Restricted  wastes  may 
be  land  disposed  in  a  Subtitle  C  facility 
if  they  meet  the  appUcable  treatment 
standards. 

After  the  effective  dates  of  the 
prohibitions,  wastes  that  do  not  comply 
with  the  applicable  treatment  standards 
will  be  prohibited  from  continued 
disposal  in  injection  wells  unless  a 
petition  has  been  approved  under 
Subpart  C  of  Part  148  demonstrating  that 
continued  management  of  those 
hazardous  wastes  in  the  injection  well  is 
protective  of  human  health  and  the 
environment  for  as  long  as  the  waste 
remains  hazardous.  Also,  S  148.4 
provides  that  EPA  may,  on  a  case-by- 
case  basis,  grant  an  extension  to  the 
effective  date  according  to  the 
procedures  outlined  in  {  268.5.  An 
extension  may  not  exceed  one  year,  and 
the  Administrator  may  not  renew  an 
extension  more  than  once. 

2.  Applicability 

Land  disposal  is  defined  as  including, 
but  not  limited  to,  placement  in  a 
landfill,  surface  impoundment  waste 
pile,  injection  well,  land  treatment 
facility,  salt  dome  formation, 
underground  mine  or  cave,  and  concrete 
vault  or  bunker. 

The  land  disposal  restrictions  apply 
prospectively  to  the  affected  wastes.  In 
other  words,  hazardous  wastes  placed 
into  land  disposal  units  after  the 
effective  date  of  a  statutory  or 
regulatory  prohibition  are  subject  to  the 
restrictions,  but  wastes  land-disposed 
prior  to  the  applicable  effective  date  are 
not  required  to  be  removed  or  exhumed 
for  treatment  Similarly,  the  restrictions 
on  storage  of  affected  hazardous  wastes 
apply  only  to  wastes  placed  in  storage 
after  the  effective  date  of  an  applicable 
land  disposal  restriction.  If,  however, 
wastes  subject  to  the  land  disposal 
restrictions  are  removed  from  either  a 
storage  unit  or  land  disposal  unit  after 
the  effective  date,  such  wastes  would  be 
subject  to  the  restrictions  and  treatment 
standards. 

The  provisions  of  the  land  disposal 
restrictions  apply  to  wastes  produced  by 
all  generators  of  over  100  kilograms  of 
hazardous  waste  (or  greater  than  1  kg  of 
acute  hazardous  waste)  in  a  calendar 
month;  however,  wastes  produced  by 
generators  of  less  than  100  kilograms  of 
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hazardous  waste  (or  less  than  1  kg  of 
acute  hazardous  waste]  per  calendar 
month  are  exempt  from  the  land 
disposal  prohibitions.  j 

The  land  disposal  restrictiona  af^ly  to 
both  interim  status  and  permitted 
facilities.  All  permitted  facilities  are 
subject  to  the  restrictions  regardless  of 
existing  permit  conditions.  The 
regulations  at  40  CFR  270.4(a)  have  been 
amended  so  that  compliance  %vith  a 
RCRA  permit  (including  permits-by-rule 
under  9  270.60(b))  no  longer  constitutes 
compliance  with  Subtitle  C  as  a  whole. 

3.  Development  of  Section  3004(m) 
Treatment  Standards 

In  the  November  7, 1986,  rulemaking. 
EPA  promulgated  a  technology-based 
approach  to  setting  treatment  standards 
under  section  3004(m).  These  treatment 
standards  are  based  on  the  performance 
of  the  best  demonstrated  available 
technology  (BOAT)  identified  for  the 
hazardous  constituents. 

In  developing  the  treatment        I 
standards,  EPA  first  characterizes  tiie 
wastes  and  establishes  treatability 
groups  for  wastes  having  similar 
physical  and  chemical  properties,  and 
thus,  similar  treatability  characteristics. 
Once  the  treatabihty  groups  are 
established,  EPA  collects  and  analyzes 
data  on  identified  technologies  used  to 
treat  the  wastes  in  each  treatability 
group. 

EPA  identifies  those  technologies  that 
are  "demonstrated"  by  fall-scale 
operation.  The  demonstrated 
technologies  are  then  evaluated  to  , 
determine  whether  they  may  be 
considered  "available".  To  be 
considered  "available",  the  Agency 
determines  whether  the  demonstrated 
technologies:  (1)  Are  commercially 
available,  (2)  do  not  present  a  clear 
increase  in  risk  to  human  health  and  the 
environment  when  compared  to  land 
disposal  of  the  untreated  wastes  into  a 
RC31A  subtitle  C  facility,  and  (3) 
substantially  diminish  the  toxicity  of  the 
waste  or  substantitdly  reduce  the 
likelihood  of  migration  of  hazardous 
constituents  from  the  waste  so  that 
short-term  and  long-term  threats  to 
human  health  and  the  environment  are 
minimized. 

As  explained  in  the  November  7, 1986, 
final  rule,  the  Agency  evaluates  the  risks 
associated  with  treatment  technologies 
and  land  disposal  technologies  (51 FR 
40580).  Based  on  a  comparative  risk 
assessment,  those  technologies  that  are 
found  to  present  greater  total  risk  than 
land  disposal  of  untreated  wastes  into  a 
RCRA  Subtitle  C  facility  are  considered 
"unavailable"  as  a  basis  for  establishing 
BOAT  levels. 


In  modeling  the  risk  of  underground 
injectioa  the  Agency  intends  to  follow 
the  same  general  approach  as  the  one 
applied  to  surface  land  disposal  units. 
However,  the  Agency  does  not  believe 
the  portion  of  the  modeling  done  to  date 
for  predicting  waste  fate  and  transport 
is  appropriate  for  underground  injection. 
Such  models  must  be  capable  of 
simulating  flow  in  deep,  pressurized 
systems  at  high  temperatiu^s  through 
highly  mineralized  connate  waters. 
Accordingly,  the  Agency  intends  to  use 
a  model  specifically  designed  to 
simulate  such  conditions. 

The  risk  analyses  done  to  date  use 
assumptions  which  are  appropriate  for 
modeling  fate  and  transport  in 
unconflned  systems  fivm  surface  land 
disposal  unltKThis  analysis  has  not 
resulted  in  situ^ons  where  the  risks  of 
alternate  treatment  technologies  are 
greater  than  those  associated  with 
surface  land  disposal  of  untreated 
hazardous  waste.  However,  preliminary 
studies  suggest  that,  at  least  for  certain 
wastes,  land  disposal  by  injection  poses 
total  risks  which  may  be  less  than  the 
risks  for  treatment  technologies  which 
have  been  used  to  set  BOAT  levels  with 
respect  to  surface  land  disposal 
fadlities. 

Hiis  result  could  pose  a  dilemma  for 
the  Agency.  Specifically,  it  could  lead  to 
situations  in  which  practices  which  are 
manifestly  safer  might  be  banned  while 
more  risky  practices  would  be  allowed 
to  continue.  For  example,  if  injection 
were  found  to  be  safer  than  any  of  the 
forms  of  treatment  available  for  a  given 
waste  stream,  BOAT  would  not  be 
established  for  injected  waste;  BOAT 
would  be  available  for  surface  land 
disposal,  however.  Thus,  the  waste 
could  continue  to  be  land  disposed  in 
surface  units,  provided  that  the  waste 
were  treated-— a  process  which  the 
Agency's  own  analyses  would  have 
shown  to  pose  a  greater  risk  than 
injection.  Injection  of  this  waste  stream, 
on  the  other  hand,  would  be  prohibited 
(unless  the  site  could  make  a  no- 
migration  demonstration  under  i  148JS0). 

hi  light  of  this,  the  Agency  is 
reconsidering  the  role  of  risk  in 
determining  the  availability  of  BOAT. 
The  Agency  intends  to  publish  a  Notice 
of  Data  Availability  which  outlines  the 
results  of  the  comparative  risk  analyses. 
At  that  time,  or  in  an  earlier  notice,  EPA 
may  propose  an  alternative  framewoiic 
for  consideration  of  risk  in  establishing 
BOAT. 

The  performance  data  on  the 
demonstrated  available  technologies  are 
evaluated  to  determine  whether  me  data 
are  representative  of  well-designed  and 
well-operated  treatment  systems.  Only 
data  firom  well-designed  sind  operated 


systems  are  included  in  detennining 
BOAT.  Such  performance  data  are  then 
statistically  analyzed  to  determine  the 
performance  level  representative  of 
treatment  by  the  candidate  technology. 
EPA  may  set  the  treatment  standards  as 
either  a  specific  technology  or  as  a 
performance  level  of  treatment 
monitored  by  measuring  the 
concentration  level  of  the  hazardous 
constituents  in  the  waste  or  treatment 
residual,  or  an  extract  of  the  waste  or 
treatment  residual.  When  possible,  EPA 
would  prefer  to  set  a  treatment  standard 
as  a  performance  level,  allowing  the 
regulated  community  greatest  flexibility 
in  meeting  the  treatment  standard. 
When  treatment  standards  are  set  as 
performance  levels,  the  regulated 
community  may  use  any  technology  (not 
otherwise  prohibited,  e.g.,  dilution)  to 
treat  the  waste  to  meet  the  treatment 
standard,  and  is  not  limited  to  only 
those  technologies  which  have  been 
considered  in  determining  BOAT. 
In  the  final  rule  prohibiting  land 
disposal  of  solvents  and  dioxins  by 
means  other  dian  injection  (52  FR  40583, 
November  7, 1986),  EPA  promulgated 
regulations  requiring  the  regulated 
community  to  use  the  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP)  (Part  288  Appendix  I)  when 
developing  the  extract  from  the  waste  or 
treatment  residual.  This  extract  must  be 
analyzed  to  determine  whether  the 
concentrations  of  hazardous 
constituents  meet  the  applicable 
treatment  standards  (which  are 
expressed  in  Table  CCWE  at  §  268.41  as 
constituent  levels  in  the  TCLP  extract). 
Use  TCLP  has  only  been  promulgated 
for  monitoring  compliance  with  die 
treatment  standards  established  for  the 
F001-F005  spent  solvent  wastes  and  the 
F020-F023  and  F02&-F028  dioxin 
contaminated  wastes  treatment 
standards,  and  will  only  be  used  when 
the  treatment  standards  are  expressed 
as  concentration  of  hazardous 
constituents  in  a  waste  (or  treatment 
residual)  extract 

4.  Determination  of  Alternative  Capacity 
and  Ban  Effective  Dates 

a.  Establiahing  Effective  Dates.  The 
manner  in  which  effective  dates  are 
established  differs  according  to  what 
sections  of  the  statute  govern  particular 
wastes.  Solvents,  dioxins.  and 
California  list  wastes,  wfaidi  are 
covered  under  sections  3004  (d),  (e),  and 
(f),  are  subject  to  the  so-called  "hard 
hammer".  Under  this  statutory  scheme, 
the  waste  is  automatically  banned  upon 
the  statutory  deadline,  regardless  of 
whether  the  Agency  acts  to  set  BOAT  ot 
fails  to  prtriiibit  disposal  of  such  wastes 


(ahhott^  the  A^sncy  may.  under 
section  3QIM^2).  ^ovide  variances  for 
op  to  2  years  based  on  lack  of  alternate 
capacity).  Hie  statutory  deadlkie 
prohihiHng  land  disposal  of  these 
wastes  by  injection  is  August  8. 198& 
'  Scheduled  wastes,  covered  under 
section  3004(g).  are  initially  subject  to  a 
"soft  hammer".  Under  this  approach,  the 
Agency  must  establish  a  schedule  by 
whidi  any  hatardous  wastes  not 
covered  under  sections  3004  (d).  (e).  or 
^  are  baimed.  The  statute  mandates 
that  these  sdieduled  wastes  be 
addressed  in  three  stages:  August  8, 
1088;  June  8. 1988;  and  May  8. 1990.  It 
further  states  that  the  wastes  should  be 
placed  in  one  of  these  "thirds"  based  on 
their  intrinsic  hazard  and  volume.  High- 
volume,  hi^dy  hazardous  wastes  are 
placed  in  the  first  third;  wastes  witii 
relatively  lower  hazards  vx  which  are 
produced  in  lower  volumes  are  placed  in 
the  later  diirds.  Unlike  the  wastes 
subject  to  the  "hard  hammer",  there  is 
no  imraediate  statutory  ban  in  cases 
whoe  the  Agency  fails  to  take  action.  If 
EPA  faik  to  set  BOAT  or  otiierwise 
establish  prohibition  dates  for  the  first 
two-thirds  by  Uie  8/8/88  or  6/8/88 
deadlines,  respectively,  the  wastes  in 
the  first  two  "thirds"  are  not  banned  by 
the  statute  fiom  land  disposal  until  May 
8, 1990,  unless  EPA  issues  regulations 
establishing  an  earlier  effective  date  for 
the  ban.  U  these  wastes  were  to  be 
managed  in  a  landfill  or  surface 
impoundment,  the  units  would  have  to 
comply  with  the  requirements  of  section 
30(M(o)  during  the  period  the  facilities 
were  not  subject  to  a  ban. 

b.  Effective  Dates  Based  on  National 
Capacity  Determinations.  The  Agency 
has  the  authority  to  grant  national 
variances  (for  up  to  a  two-year 
maximum)  from  the  statutory  effective 
date  based  upon  a  lack  of  adequate 
alternative  capacity.  To  make  this 
determination,  EPA  considers,  on  a 
nationwide  basis,  both  the  physical 
capacity  of  alternative  treatment 
technologies  (permitted  and  interim 
status  fadlities  that  are  expected  to  be 
on-line  by  the  effective  date)  and  the 
quantity  of  restricted  wastes  generated. 
If  adequate  capacity  is  available,  the 
cestriction  on  land  disposal  of  that 
waste  goes  into  effect  upon  the  statutory 
deadline,  ff  there  is  a  significant 
shortage  of  national  capacity,  EPA  may 
set  an  alternative  effective  date  based 
on  the  earliest  date  on  which  capacity 
for  treatment  that  is  protective  of  human 
health  and  the  environment  wiU  be 
available. 

During  the  period  of  the  national 
variance,  the  waste  is  not  subject  to  the 
Ibod  disposal  prohibitions. 


c.  Casa^y-X^aae  Sxtensioos.  The 
Agency  wiHoooaider  panting  tq)  to  a 
one-year  extension  (lanewaUe  only 
once)  of  a  ban  effective  date  on  a  case- 
by-caae  basis  to  an  ai^ilicant  who 
applies  for  aoch  an  extension.  Tlie 
applicant  must  demonstrate  (among 
other  things  sUted  in  %  268.5(a)(1))  that 
a  good  faith  effort  has  been  made  to 
locate  and  contract  with  treatment, 
recovery,  or  diq;>osal  facilities 
nationvride  to  manage  his  wastes,  and 
that  he  has  entered  into  a  binding 
contractual  commitment  to  construct  or 
otherwise  provide  alternative  capacity 
that  cannot  reasonably  be  made 
available  by  the  applicable  effective 
date  due  to  drcumstances  beyond  his 
control  During  the  period  of  the 
extension,  the  waste  is  not  subject  to  the 
land  disposal  prohibitioiu. 

5.  Exemption  for  Treatment  in  Surface 
Impoundments 

Wastes  that  would  otherwise  be 
prohibited  from  one  or  more  methods  of 
land  disposal  may  be  treated  in  a 
surface  impoundment  that  meets  certain 
technological  requirements 
(S  2884(a)(3))  as  long  as  treatment 
residuals  that  fJail  to  meet  the  applicable 
treatment  standard  or  prohibition  level 
are  removed  within  one  year  of  entry 
into  the  impoundment  and  are  not 
placed  into  any  other  surface 
impoundment  Hie  owner  or  operator  of 
such  an  impoundment  must  certify  to  the 
Regional  Administrator  that  the 
technical  requirements  have  been  met 
and  must  also  submit  a  copy  of  the 
waste  analysis  plan  that  has  been 
modified  to  provide  for  testing  treatment 
residuals  in  accordance  with  S  288.4. 

As  promulgated  in  the  California  list 
final  rule  (52  PR  25700).  evaporation  of 
hazardous  constituents  as  the  principal 
means  of  treatment  is  not  considered 
treatment  for  the  purposes  of  this 
exen^tion  ({  288.4(b)). 

6.  Dilution  Prohibition 

As  established  in  the  November  7. 
1986,  rule,  and  modified  in  the  July  8. 
1967,  nde,  dilution  is  prohibited  as  a 
substitute  for  adequate  treatment  This 
includes  dilution  to  achieve  compliance 
with  a  treatment  standard  or  compliance 
level,  as  well  as  dilution  to  circumvent 
the  effective  date  of  a  prohibition,  to 
otherwise  avoid  or  dromivent  a  land 
disposal  prohibition  (1 268.3).  However, 
dilution  is  permitted  as  a  necessary  part 
of  the  treatment  process. 

7.  Storage  Prohibition 

Storage  of  restricted  wastes  is 
prohibited  except  where  storage  is 
solely  for  the  purpose  of  accumulating 
sudi  quantities  d  wastes  as  are 


neceaaaiy  to  Cscilitate  ptoper  treatment 
recoveiy.  or  dispoaal  (|  288^0).  RCRA- 
permitted  treatmHit  storage,  and 
disposal  iadUties  may  store  restricted 
wastes  far  aa  Isqg  as  needed,  provided 
such  storage  is  st^y  for  this  purpose. 
However,  iif  the  facility  stores  a 
restricted  waste  lot  more  than  one  year, 
it  bears  the  burden  of  proof  that  such 
storage  was  solely  for  this  purpose  (no 
notification  of  storage  exceeding  one 
year  is  required).  For  storage  of  less 
than  one  year.  EPA  bears  the  burden  of 
proof  that  such  storage  was  not  for  the 
sole  pnipoae  of  accumulating  such 
quantities  of  wastes  as  are  necessary  to 
facilitate  proper  treatment  recovery,  or 
disposaL  This  statutory  prohibition  on 
storage  does  not  apply  to  RCRA  wastes 
which  meet  the  treatment  standard, 
wastes  which  have  been  granted  a 
variance  or  an  extension  to  the  effective 
date,  and  stored  wastes  which  are  the 
subject  of  a  "no-migration"  exemption 
under  ( 148.20. 

8.  Variance  from  the  Tteatment 
Standard 

EPA  established  the  variance  from  the 
treatment  standard  to  account  for  those 
wastes  which  are  unable  to  be  treated  to 
meet  the  aiq>licable  treatment 
standards,  even  if  well-designed  and 
well-operated  systems  are  used 
(S  268.44).  Petitions  must  demonstrate 
(among  other  things)  that  the  waste  is 
significantly  different  from  the  wastes 
evaluated  by  EPA  in  setting  the 
treatment  standard  and  that  the  waste 
cannot  be  treated  in  compliance  with 
the  applicable  treatment  standard.  This 
variance  procedure  could  establish  a 
new  waste  treatabiUty  group  and 
corresponding  BOAT  treatment 
standard  that  would  apply  to  all  wastes 
meeting  the  criteria  of  the  new  waste 
treatability  group. 

9.  "No-Migration"  Ex«nption 

Proposed  {  148.20  (52  FR  32451  et  seq.) 
outlined  in  detail  the  Agency's  plan  for 
implementing  the  no-migration 
provisions  of  RCRA  with  respect  to 
injected  wastes.  Briefly,  a  petitioner 
would  be  required,  through  modeling,  to 
demonstrate  there  would  be  no 
migration  of  hazardous  constituents 
from  the  injection  zone  for  as  long  as  the 
waste  remained  hazardous.  This 
demonstration  could  be  made  in  one  of 
two  ways.  The  operator  could 
demonstrate,  using  flow  and  transport 
models,  that  the  site  conditions  are  such 
that  injected  fluids  would  not  migrate 
vertically  out  of  the  injection  zone  or 
migrate  within  the  injection  zone  to  a 
point  of  discharge  for  a  period  of  ten 
thousand  years.  Alternatively,  an  owner 
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or  operator  could  show  that  the  waste  is 
transformed,  due  to  geochemical 
processes,  for  example,  in  such  a 
manner  that  it  would  become 
nonhazardous  at  the  edge  of  the 
injection  zone.  In  keeping  with  existing 
policy,  the  Agency  proposed  to  use 
established  health-based  standards, 
such  as  Maximum  Contaminant  Levels 
(MCLs),  to  defme  hazardous  levels.  A 
demonstration  based  on  geochemical 
modeling  could  not  rely  on  attenuative 
mechanisms  occurring  outside  the 
injection  zone. 

Also,  an  owner  or  operator  would 
have  to  certify  that  the  well  was  in 
compliance  with  the  proposed  new  area 
of  review,  corrective  action,  and 
mechanical  integrity  requirements  of 
Part  148  as  proposed  on  August  27, 1987 
(52  FR  32457  6/ 569.). 

n.  Summary  of  Today's  Proposal— 
Califoniia  List  Wastes 

A.  Background 

This  section  of  today's  proposal 
outlines  the  Agency's  approach  for  i 
determining  elective  dates 
implementing  the  ban  on  injection  of 
California  list  wastes  pursuant  to 
section  3004(f)  of  RCRA.  On  December 
11, 1986,  the  Agency  proposed  to  codify 
the  statutory  levels  for  California  list 
wastes  as  set  forth  in  section  3004(d)  of 
RCRA.  The  Agency  also  requested 
comment  on  lowering  levels  for  metals 
based  on  Extraction  Procedure  (EP) 
toxicity  characteristics  where  they  exist, 
and  on  other  factors  for  metals  not 
covered  by  the  EP  toxicity 
characteristic. 

EPA  promulgated  the  land  disposal 
restrictions  final  rule  applicable  to  land 
disposal  facilities  other  than  injection 
wells  for  some  CaUfomia  list  wastes  on 
July  8, 1987  (52  FR  25780).  This  rule 
promulgated  treatment  standards  and 
corresponding  effective  dates  for  the 
California  list  hazardous  wastes 
containing  polychlorinated  biphenyls 
(PCBs)  and  most  halogenated  organic 
compounds  (HOCs),  and  codified  the 
statutory  prohibition  levels  on  certain 
corrosive  wastes. 

The  California  list  final  rule  integrated 
a  number  of  TSCA  requirements  into  the 
RCRA  framework.  This  ensures  that 
where  inconsistencies  exist  between 
TSCA  and  RCRA  standards,  the  more    ^ 
stringent  regulations  govern. 

The  final  rule  estabhshed  treatment 
standards  as  methodologies  for  PCBs 
and  HOCs  (except  dilute  HOC 
wastewaters).  All  liquid  and  nonliquid 
hazardous  wastes  containing  HOCs 
(listed  in  Appendix  in  of  Part  268)  in 
total  concentration  greater  than  or  equal 
to  1000  mg/1.  except  dilute  HOC 


wastewaters  (i.e.,  primarily  water 
mixtures  containing  HOCs  in 
concentrations  greater  than  or  equal  to 
1000  mg/1  but  less  than  10,000  mg/l), 
must  be  incinerated  in  accordance  with 
the  requirements  of  Part  264  Subpart  O 
or  Part  265  Subpart  O.  However,  with 
respect  to  surface  land  disposal,  EPA 
determined  that  there  is  a  nationwide 
lack  of  incineration  capacity,  and 
therefore  granted  a  2-year  variance  fiwm 
the  treatment  standard.  Dilute  HOC 
wastewaters  need  not  be  incinerated, 
but  they  must  be  treated  to  below  the 
1000  mg/l  prohibition  level  prior  to 
being  land  disposed  by  means  other 
than  injection.  Dilute  HOC  wastewaters 
were  not  granted  a  varicmce  and  were 
prohibited  from  land  disposal  by  means 
other  than  injection  as  of  July  8, 1987. 

Liquid  hazardous  wastes  containing 
PCBs  at  concentrations  greater  than  or 
equal  to  50  ppm  must  be  treated  in 
accordance  with  existing  TSCA  thermal 
treatment  regulations  at  40  CFR  Part  761. 
For  PCB  concentrations  greater  than  or 
equal  to  50  ppm  but  less  than  500  ppm, 
incineration  in  accordance  with  the 
technical  requirements  of  40  CFR  761.70 
or  burning  in  high  efficiency  boilers  in 
accordance  with  the  technical 
requirements  of  40  CFR  761.60  is 
required.  For  PCB  concentrations  greater 
than  or  equal  to  500  ppm,  incineration  in 
accordance  with  the  technical 
requirements  of  40  CFR  761.70  is 
required.  Thermal  treatment  for  PCBs 
must  also  be  in  comphance  with 
applicable  regulations  in  Parts  264, 265, 
and  266.  No  variance  to  the  effective 
date  (7/8/87)  was  granted  for  land 
disposal  of  PCBs  equal  to  or  greater  than 
50  ppm  by  means  other  than  injection. 

No  prohibition  levels,  treatment 
standards,  or  effective  dates  were 
established  for  the  California  list  liquid 
hazardous  wastes  containing  metals  or 
fr«e  cyanides.  A  notice  of  data 
availability  and  request  for  comment 
which  outlines  the  Agency's  findings 
with  respect  to  establishing  more 
stringent  prohibition  levels  was 
published  August  12. 1987  (52  FR  29992). 

B.  Determination  of  Treatability 
Groups,  Establishment  of  Best 
Demonstrated  Available  Technology 
(BDAT).  and  Effective  Dates 

1.  Free  Cyanides  and  Metals 

In  the  August  12. 1987,  Notice  of  Data 
Availability,  the  Agency  presented 
technologies  which  are  applicable  to  the 
treatment  of  California  list  metal  and 
cyanide  wastes  (52  FR  29998  et  seq.). 
Ilie  Agency  also  presented  data  that 
indicates  that  the  existing  technologies 
can  achieve  the  EP  regulatory  levels  or 
analogous  levels  for  these  wastes.  A 


rulemaking  to  lower  the  prohibidon 
levels  and/or  establish  BDAT 
technology  or  treatment  standards  for 
the  California  list  metal  and  cyanide 
wastes,  however,  has  not  been  finalized. 

The  Agency  believes  that  it  is  still 
possible  to  make  capacity 
determinations,  however,  even  in  the 
absence  of  estabhshed  BDAT  standards 
or  statutory  ban  levels.  Moreover,  EPA 
believes  that  the  earlier  the  Agency 
signals  to  the  concerned  community  its 
intentions  regarding  capacity  variances, 
the  more  information  it  will  have  when 
making  final  determinations. 

In  order  to  accomplish  this,  the 
Agency  will  assess  whether  capacity 
variances  are  necessary  based  on  waste 
quantities  resulting  from  both  the 
statutory  ban  concentrations,  and  the 
lower  concentrations  suggested  on 
August  12, 1987.  This  can  be 
accomplished  by  determining  the 
quantity  of  waste  generated  in  each 
treatability  group  for  each  proposed  ban 
concenfration  and  comparing  it  to  the 
national  capacity  of  the  various 
treatment  methods  appropriate  to  that 
group. 

As  indicated  in  the  August  12, 1987, 
notice,  the  data  available  on  both 
quantities  of  waste  generated  and 
capacity  of  treatment  are  limited.  The 
Agency  has  relied  principally  on  the 
1981 RIA  mail  survey  (Ref.  1]  and  a 
recent  analysis  of  that  survey  to  refine 
the  information  on  freatment  capacity 
(Ref.  2).  In  addition,  the  Agency  just 
completed  an  updated  survey  of  both 
treatment  capacity  and  quantities  of 
waste  disposed  of  in  injection  wells 
(Ref.  3).  Additional  data  on  treatment 
capacities  and  waste  volumes  generated 
were  available  frt)m  a  survey  conducted 
by  Tischler  and  Kocurek  for  the 
Chemical  Manufacturers  Association 
(Ref.  4). 

The  Agency  believes  the  information 
used  in  these  determinations  to  be 
accurate.  However,  some  uncertainty 
remains.  Although  these  reports  are 
based  on  recent  discussions  with  state 
regulatory  agencies,  EPA  Regional 
Offices,  and  owners  and  operators  of 
facilities  with  injection  wells,  it  was  in  a 
few  cases  difficult  to  determine  whether 
the  data  provided  referred  to  volume  of 
waste  generated,  or  volume  injected,  or 
if  indeed  there  is  a  difference.  In 
addition,  in  some  instances, 
concentration  data  were  not  always 
available,  and  therefore  some  wastes 
which  were  lower  in  concentration  than 
either  the  statutory  or  suggested  ban 
levels  could  have  been  included  in  the 
analysis.  Nevertheless,  the  Agency 
believes  the  values  obtained  to  be 
sufficienUy  accurate  to  assess  capacity. 


a.  Effective  Dates  Based  on  Statutory 
Ban  Levels.  The  primary  treatment 
methods  used  for  metals  other  than 
hexavalent  chromium  are  chemical 
precipitation  and  chemical  fixation. 
Other  technologies  exist,  such  as  ion 
exchange  and  high  temperature  metals 
recovery,  but  they  are  generally  better 
suited  to  more  concentrated  waste 
streams  than  those  which  are  disposed 
of  by  injection  (52  FR  29999).  Moreover, 
the  availability  of  these  treatments  are 

.  limited,  and  would  still  warrant  capacity 

.  variances. 

There  are  243,200,000  gallons  of  these 

'  wastes  disposed  of  by  injection  each 
year  (excluding  chromium-containing 
wastes).  The  Agency's  best  data  show  a 
commercial  capacity  of  4,710,000  gallons 
for  fixation,  and  163,440,000  gallons  for 
chemical  precipitation  (Ref.  2).  An 
additional  8,440,000,000  gallons  of  metal 
bearing  wastes  are  disposed  of  in 
surface  land  disposal  units  (52  FR 
30000).  The  Agency  has  determined  that 

'  there  is  little  on-site  treatment  capacity 
available  to  handle  injected  waste 
streams  (Ref.  3). 

Although  EPA  anticipates  that  on-site 
capacity  will  increase  when  the 
minimum  technology  requirements  of 
section  3005(j)(l)  go  into  effect  on 
November  8, 1988,  it  will  not  be 
sufficient  to  accommodate  the  volumes 
currently  injected.  Most,  if  not  all,  of  this 
capacity  will  be  used  to  handle  waste 

.  currently  land  disposed  in  surface  units. 
In  addition,  EPA  believes  the  volume  of 
wastes  resulting  bom  cleanup  activities 
required  under  section  3004(u)  of  RCRA 
will  besignificant.  In  most  cases,  these 
wastes  will  be  handled  on-site,  further 
limiting  the  amount  of  on-site  treatment 
capacity  available. 

The  most  appropriate  and  generally 
available  treatment  method  for 
chromium  VI  is  chemical  reduction  to 
the  tri-valent  state.  It  is  important  to 
note  that  further  treatment  is  necessary 
to  remove  the  chromium  III  from 
solution.  Current  information  shows  a 
commercial  capacity  for  chromium 

.  reduction  of  35,000,000  gallons.  There 
are  currenUy  105,115,000  gallons  of 
chromium  VI  waste  injected  each  year. 
On-site  capacity  appears  to  be  very 
small,  and  will  not  be  substantially 
increased,  in  all  likelihood,  for  several 
years.  Any  increased  capacity  that  does 
become  available  as  a  result  of  surface 
impoundments  complying  withr  section 
3005U)(1)  is  expected  to  be  used  by 
surface  land  disirasal  units. 
Accordingly,  EPA  is  proposing  to 

,  grant  a  variance  and  ban  the  injection  of 

'  metal  bearing  wastes  at  the  levels 
specified  in  the  statute  at  section 
3004(d)(2)(B)  on  August  8.  lOga 


Cyanide  oxidation,  which  chemically 
destroys  free  cyanides  found  in  solution, 
is  the  most  appropriate  and  generally 
available  treatment  for  wastes 
containing  free  cyanides.  In  cases  where 
the  cyanide  is  complexed  with  a  metal 
ion,  oxidation  will  not  work  and  the 
waste  must  first  be  treated  using 
chemical  precipitation.  The  above 
discussion  demonstrated  that  the 
available  capacity  to  treat  using 
chemical  precipitation  is  inadequate,  so 
this  discussion  will  focus  on  cyanide 
oxidation. 

There  are  currenUy  169,200,000  gallons 
of  cyanide-bearing  waste  injected 
annually.  An  additional  690,000,000 
gallons  is  disposed  of  in  surface 
disposal  units.  The  current  capacity  to 
treat  using  cyanide  oxidation  is 
63,720,000  gallons  (Ref.  2). 

Based  on  the  above  analysis,  the 
Agency  is  proposing  to  grant  a  variance 
from  the  statutory  ban  date  and  instead 
ban  injection  of  such  cyanide-bearing 
wastes  (at  any  concentration  greater 
than  that  specified  in  section  3004(d)  of 
RCRA)  on  August  8. 1990. 

b.  Effective  Date  Based  on. Suggested 
Ban  Levels.  The  estimated  volume  of 
wastes  injected  at  concentrations  above 
the  levels  suggested  on  August  12, 1987 
(52  FR  29998),  for  tiiese  constituents  is 
as  follows: 
Metals  (specified  in  RCRA,  section 

3004(d)(2)(B).  excluding  chromium) 

300,000,000  GPY 
Chromium— 342,000.000  GPY 
Cyanides— 1,357,000.000  GPY 

Since  the  treatment  capacities  would 
still  be  inadequate  to  handle  the  volume 
of  wastes  at  these  concentrations  in  any 
of  the  categories,  the  Agency  is 
proposing  to  grant  2  year  variances  from 
the  statutory  ban  date  at  the  levels 
suggested  on  8/12/87.  The  ban  would  go 
into  effect  on  August  8, 1990. 

2.  Corrosives 

The  Agency  has  not  proposed  nor 
assessed  a  particular  freatment 
technology  for  neufralizing  corrosive 
wastes.  Iiistead,  the  Agency  suggested 
that  any  treatment  which  raised  the  pH 
to  above  2  or  rendered  the  waste  non- 
liquid  would  make  the  waste  eligible  for 
land  disposal  (52  FR  25768.  July  8. 1987). 

As  indicated  in  section  (II)(C)  of  this 
preamble,  the  Agency  believes  that  the 
high  volumes  of  corrosives  generated 
and  disposed  of  in  injection  wells  pose 
significant  problems,  beyond  strict 
capacity  driven  concerns. 

There  are  specific  technical  problems 
associated  with  treatment  of  corrosives 
that  uniquely  affect  the  disposal  of  the 
treated  waste  in  injection  wells.  When 
the  pH  of  a  waste  is  raised,  formations 


may  become  plugged  with  precipitates 
or  suspended  solids  which  form  both  in 
the  waste  stream  and  as  a  result  of 
reactions  with  the  highly  mineralized 
formation  waters.  Thus,  in  many 
instances,  the  freated  waste  would  plug 
the  formation  and  therefore  could  not  be 
injected  for  long.  In  these  instances,  the 
operator  would  have  to  find  alternative 
capacity  for  both  the  treatment  residual 
and  the  neufralized  waste  stream.  Such 
capacity  could  be  in  the  form  of  releases 
to  surface  water,  subtiUe  D  facilities,  or 
other  alternatives. 

Thus,  the  Agency  believes  that  given 
the  exfremely  large  volumes  of  corrosive 
waste  injected,  a  variance  is  justified. 
Current  estimates  indicate  that 
1,014,100,000  gallons  of  corrosive  waste 
are  injected  annually.  The  EPA  believes 
that  the  full  two  year  variance 
permissible  under  section  3004(h)(2)  of 
RCRA  will  be  necessary  to  develop 
capacity  adequate  to  handle  such 
quantities  of  waste.  Accordingly,  the 
Agency  is  proposing  to  ban  disposal,  by 
injection,  of  corrosives  having  a  pH  less 
than  2  on  August  8, 1990.  The  Agency 
specifically  solicits  comment  on  whether 
capacity  exists  of  which  EPA  is 
currently  unaware,  or  on  whether  other 
data  may  exist  which  is  relevant  to  this 
determination. 

3.  Polychlorinated  Biphenyls  (PCBs) 

At  this  time,  information  available  to 
the  Agency  indicates  that  only  25,000 
gallons  per  year  of  PCB-containing 
waste  are  injected.  The  Agency  found 
that  adequate  capacity,  in  the  form  of 
boilers  and  other  methods,  existed  (see 
52  FR  25775.  July  8, 1987).  Restiicting 
these  wastes  from  injection  should  not 
place  a  significant  demand  on  available 
treatment  capacity  and  the  Agency  is 
proposing  that  the  ban  prohibiting 
injection  of  PCB-containing  wastes  at 
concenfrations  greater  than  or  equal  to 
SO  ppm  apply  on  August  8, 1988. 

4.  Halogenated  Organic  Compounds 
(HOCs) 

On  July  8, 1987,  the  Agency  stated  that 
HOC  containing-wastes  subject  to  the 
California  list  restriction  were  defined 
by  Uiose  HOCs  listed  in  40  CFR  Part  268. 
Appendix  III.  Further,  with  respect  to 
surface  land  disposal,  EPA  granted  a 
two-year  variance  for  HOCs  at 
concenfrations  equal  to  or  above  10,000 
mg/l.  The  Agency  specified  incineration 
as  BDAT  for  such  wastes,  and  noted 
that  there  was  not  adequate  capacity. 
Recent  information  suggests  that  cement 
kilns  may  add  substantially  to  the 
available  incineration  ctpacity.  The 
Agency  is  not  aware  of  any  HOCs  being 
injected  at  concentrations  above  10,000 
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ppm.  but  would  review  die  data  to 
determine  whether  a  variance  from  the 
ban  on  injection  would  be  warranted  if 
any  were. 

The  Agency  specified  wastewater 
treatment  as  BDAT  for  dilute  HOC 
wastewaters  that  are  at  concentrations 
between  1,000  and  10.000  mg/1  (HOCs 
below  1.000  mg/1  are  not  subject  to 
California  List  prohibitions].  On  August 
27. 1987.  the  Agency  indicated  that 
85,000,000  gallons  of  dilute  HOC      i 
wastewaters  above  the  statutory     j 
concentration  levels  (1,000  mg/1)  are 
injected  annually  (52  FR  32451).  Since 
then,  the  Agency  has  updated  the  data 
base  on  which  ^ese  Rgures  were  based 
(Ref.  3).  Currentiy  there  are  319,096.000 
gallons  of  dilute  HOC-containing     j 
wastewaters  injected  each  year  at  I 
concentrations  above  1,000  mg/1.  The 
Agency  has  found  previously  that 
appropriate  wastewater  treatment 
capacity  was  inadequate  (see  51  FR 
40807  et  seq.,  November  7. 1986,  and  52 
FR  32450,  August  27, 1987)  and  still 
believes  that  to  be  the  case. 
Accordingly,  EPA  pn^ses  to  grant  a 
two  year  capacity  variance  and  impose 
the  prohibition  on  injection  of  dilute 
HOC  wastewaters  at  concentrations 
greater  than  or  equal  to  1,000  mg/1  (and 
less  than  10.000  mg/1)  on  August  8. 1990. 

C.  Considerations  Relative  to  High  j 
Volume  Wastes  I 

In  the  June  11. 1987,  Notice  of  Data 
Availability,  the  Agency  noted  diat  tank 
capacity  not  regulated  under  RCRA 
could  be  installed  relatively  easily,  and 
that  treatment  of  corrosive  wastes  could 
be  accomplished  witfa  relative  ease  (52 
FR  22359).  The  Agency  also  noted  that 
large  volume  waste  streams  could  pose 
significant  capacity  problems.  Several 
commenters  to  that  proposal  pointed  out 
that  iniection  wells  posed  unique 
problems,  due  both  to  the  quantity  of 
waste  handled  and.  in  the  case  of 
corrosives,  operational  problems 
specific  to  injection  wells.  The  Agency 
believes  the  comments  have  merit. 

After  further  analysis,  the  Agency  is 
convinced  that  high  volume  waste 
streams  do  indeed  pose  significant 
problems.  For  example,  EPA 
investigated  several  factors  which  might 
complicate  treatment  of  high-volume 
waste  streams:  the  availability  of  tanks 
of  sufficient  size  and  of  material  capable 
of  withstanding  the  high  temperatures 
associated  with  some  reactions,  the 
need  to  handle  large  volumes  of 
residuals,  and  the  difficulty  involved  ia 
obtaining  needed  permits  (both  State 
and  Federal)  were  seen  to  limit 
availability  (Ret  4).  The  Agency  also 
investigated  the  limits  that 
transportation  might  impose  on  the 


avaUahiUty  of  treatment  (Reft.  3  and  4). 
This  aaa^ysis  indicated  that  the 
availability  of  bvnsportation  could  pose 
a  setiouB  impediment  to  """if^^g 
commercial  treatment  acceanUe.  The 
problem  is  particularly  acute  in  view  of 
the  fact  that  most  of  the  available 
treatment  was  located  at  substantial 
distances  from  areas  where  the  majority 
of  hazardous  waste  is  injected  (Ref.  4). 
To  transport  the  4.8  billion  gallons  of 
injected  solvents,  California  list  metals, 
cyanides,  and  corrosives  that  are 
injected  each  year  would  require  over 
240,000  rail  cars  per  year  (approximately 
657  per  day)  or  960,000  tank  trucks  per 
year  (approximately  109  truck  loads 
every  hour  for  365  days  each  year)  (Ref. 
5).  These  problems  are  compounded 
since  only  17%  of  the  currently  known 
available  treatment  capacity  is  in  the 
Gulf  Coast  area,  while  65.3%  of  these 
hazardous  wastes  are  generated  in  the 
Gi^  SUtes  (Ref.  4).  Considering  the 
inevitable  logistical  difHculties  involved 
in  moving  this  volume  of  waste,  it  is 
highly  unlikely  that  the  transportation 
industry  would  be  able  to  meet  the 
vastly  increased  demand  that  would 
result  from  iounediately  effective 
prohibitions.  Until  such  time  as  the 
transportation  industry  could  meet  this 
demand,  adequate  alternative  treatment 
capacity  would  effectively  be 
unavailable.  Primary  adjustment  would 
be  at  individual  injeciion  facilities, 
many  of  which  would  need  to  acquire 
adequate  space  and  facilities  to 
accommodate  more  than  63  trucks  a  day 
(Ref.  4).  Treatment  facilities  would  also 
have  to  develop  the  capability  to  deal 
with  additional  traffic.  The  Agency 
solicits  comments  on  the  intact  these 
transportation  problems  have  on  the 
availability  of  adequate  treatment 
capacity  for  injected  hazardous  waste. 

in.  Summary  of  Today's  Proposal— First 
Third  of  the  Scheduled  Waste 

A.  Backgroimd 

Q>A  has  estimated  that  approximately 
261  million  gallons  of  the  generated  First 
Thirds  wastes  with  identified  treatment 
standards  and  methods  are  injected 
every  year.  The  Agency  based  this 
estimate  on  an  ongoing  survey  that  is 
updating  the  Hazardous  Waste  Injection 
Well  Database  (HWIWDB).  As 
treatment  standards  and  methods  are 
specified  for  the  remaining  First  Thirds 
wastes,  this  volume  will  get  larger.  It 
must  be  noted  that  the  data  were 
collected  at  the  point  of  generation.  The 
actual  vohune  c^  fluid  containing  First 
Thirds  constituents  that  is  injected 
annually  is  much  greater  than  261 
million  gaflons  due  to  preinjecbon 
mixing  with  other  hazardous  and 


nonhanrdonis  wastes.  The  EPA  is  using 
the  saaller  vofaune  because  section     ■ 
3004(g)  requirements  are  applicable  at 
the  point  of  generation. 

B.  DetermiaoUoa  of  Treatability  Groups 
and  Establishment  of  Beat 
Demonstrated  Available  Technology 

The  261  million  gallons  of  injected 
Firs^  Thirds  waste  with  identified  BDAT 
treatment  standards  can  be  delineated 
as  follows: 


HCHA  waste  co(i« 

yoturaa 

miectod 

(giilons/year) 

W11*    

96.640.000 
91j000 
45,000 
6.000 
SS/WO 
51  000 

lOIIB 

KQ30      . 

K04B 

K051 _ 

K05? 

45,000 

148,678,000 

4SA)0 

1Z924.000 

•""W 

KD71 

K104 

Total „ _... .: 

■260.978,000 

>  See  retei  elite  3. 

A  very  small  amount  (less  than  l/lO 
of  1%)  of  the  above  total  may  have  been 
double-counted  due  to  incomplete  data 
on  certain  facilities  which  inject  waste 
streams  containing  more  than  one  waste 
subject  to  S  3004(g)  restrictions.  In  some 
cases  where  more  than  one  RCRA  waste 
code  was  contained  in  a  single  stream, 
the  total  volume  of  the  waste  stream 
was  attributed  to  each  waste  code. 

It  is  important  to  note  that  this 
proposal  would  set  effective  dates  for 
K019  wastes  which  had  been  listed  with 
the  Second  Thirds.  The  Agency  expects 
to  propose  BDAT  for  K019  wastes 
shortly;  when  finalized,  the  effective 
date  of  the  prohibition  for  this  waste 
would  likely  be  moved  from  6/8/90  to  an 
earlier  date.  Accordin^y,  this  proposal 
addresses  K019  wastes. 

EPA's  framework  for  the 
determination  of  BDAT  was 
promulgated  on  November  7, 1986  (51  FR 
40572  et  aeg.].  Following  this  framework. 
EPA  has  identified  treatment  methods 
which  the  Agency  intends  to  propose  as 
BDAT  for  about  half  of  the  SO  First 
Thirds  wastes  in  the  near  future.  At  that 
time,  concentration  standards  (or 
methods)  of  the  regulated  constituents  in 
each  of  ^  wastes  will  also  be 
proposed.  For  the  purpose  of  today's 
capacity  determinations,  however,  such 
coDcentration  standards  are 
unnecessary.  The  treatment  methods 
which  EPA  expects  to  propose  ss  BDAT 
which  address  in)ected  wastes  are 
outlined  below: 


■ 

Capacity 

required  to 

Affected 

treat 

Treetynent  train 

RCRA 

injected 

wastes 

wastes 

(gallons  per 
year) 

CtvofTWjm 

K062 

148.676,000 

Reduction-. 

Chemical 

Precipitation-. 

Vacuum  Filtration. 

Solvent  Extraction-. 

K104 

12,824.000 

Activated  Cartxm 

Adsorption. 

Sulfide  Praoipitation-. 
Filtration. 

K071 

45,000 

Incineratiorv-.  Metals 

K016.  K019.... 

99.333.000 

Stabilization. 

K030.  K049.... 
K050.  K051,... 
K052 

Total 

■  260  970  000 

'  See  refererxM  3. 

C.  Capacity  Currently  Available  and 
Effective  Dates 

All  of  the  above  methods  expected  to 
be  proposed  as  BDAT  involve  two  or 
more  treatment  steps.  Consequently,  the 
available  capacity  for  each  treatment 
frain  has  been  calculated  as  the  lowest 
available  voliune  for  any  single 
treatment  step  in  the  treatment  train 
tmder  consideration. 

The  following  effective  dates  for  the 
ban  on  land  disposal  of  certain 
hazardous  wastes  by  deep  well  injection 
are  being  proposed  today: 

1.  K062.  EPA  has  estimated  that 
approximately  230,000,000  gallons  of 
surface  disposed  K062  waste  will 
require  treatment  (Ref.  6)  and  that  such 
capacity  will  exist  by  8/8/88  due  to 
retrofitting  of  surface  facilities.  As 
noted,  much  of  this  available  capacity 
will  be  used  either  by  wastes  from 
surface  facilities  or  wastes  resulting 
fit)m  corrective  actions.  Thus,  the 
Agency  believes  there  will  not  be 
adequate  capacity  for  the  additional  148 
million  gallons  of  injected  K062  waste. 
This  determination  is  supported  by  the 
1981  RIA  Mail  Survey  which  indicates 
an  available  capacity  of  only  10,000 
gallons  for  filtration,  an  integral  part  of 
the  K062  freatment  train.  Available 
freatment  is  further  limited  by  the  lack 
of  sufficient  chemical  precipitation 
treatment  capacity.  The  Agency  thus 
proposes  to  grant  a  two-year  national 
capacity  variance  from  the  statutory  ban 
effective  date  for  injected  K062  waste, 
thereby  allowing  injection  of  this  waste 
until  August  8, 1990. 

2.  K104.  EPA  has  estimated  that  about 
30  million  gallons  of  surface  disposed 
K104  waste  will  require  treatment  and 
that  such  treatment  capacity  is  not 
available  and  will  not  become  available 


in  the  near  future  (Ref.  6).  An  additional 
13  million  gallons  of  deep  well  injected 
K104  will  require  treatment.  Based  on 
the  analysis  peformed  for  surface 
disposal,  such  capacity  is  not  available. 
Consequently  we  are  proposing  to  grant 
a  two-year  national  capacity  variance 
from  the  statutory  ban  effective  date 
and  ban  injection  of  K104  wastes  on 
August  8, 1990. 

3.  K071.  EPA  has  estimated  that  about 
8  million  gallons  of  surface  disposed 
K071  will  require  chemical  treatment 
annually  and  that  no  commercial 
treatment  facilities  currently  manage 
this  waste  (Ref.  6).  As  noted  above,  the 
1981  RIA  Mail  Survey  indicates  only 
10,000  gallons  of  available  capacity  for 
filfration,  a  step  in  the  treatment  train 
for  K071.  Consequently  we  are 
proposing  to  grant  a  two-year  national 
capacity  variance  from  the  statutory  ban 
effective  date  and  ban  the  injection  of 
K071  wastes  on  August  8, 1990. 

4.  K016,  K019,  K030,  K049-K052.  EPA 
has  estimated  that  about  170  million 
gallons  of  surface  disposed  K016,  K019, 
K030,  and  K049-K052  wastes  will 
require  fluidized  bed  or  rotary  kiln 
incineration  treatment  annually  (Ref.  6). 
The  Agency  determined  for  the  Solvents 
and  Dioxins  Rule  (51  FR  40572)  that 
there  is  not  enough  commercial  fluidized 
bed  or  rotary  kiln  incineration  capacity 
for  wastes.  The  latest  data  available  to 
the  Agency  suggests  that  on-site 
incineration  capacity  for  facilities  that 
generate  these  wastes  is  inadequate. 
The  RIA  survey  indicates  that  only  22 
million  gallons  of  alternative  capacity 
exist  for  incineration.  Again,  cement 
kilns  may  substantially  increase  the 
capacity  available,  but  the  Agency  does 
not  believe  such  capacity  is  available 
now.  The  Agency  is  proposing  today, 
therefore,  to  grant  a  two-year  national 
capacity  variance  and  ban  these  wastes 
from  injection  on  August  8, 1990.  For 
dilute  waste  streams  with  less  than  1% 
organics,  wastewater  treatment  would 
be  more  amenable.  As  noted,  the 
Agency  has  determined  that  such 
capacity  is  inadequate,  and  therefore  is 
proposing  a  capacity  variance  for  such 
wastes. 

IV.  Regulatory  Requirements 

A.  Regulatory  Impact  Analysis 

Executive  Order  12291  requires  EPA 
to  assess  the  effect  of  contemplated 
Agency  actions  during  the  development 
of  regulations.  Such  an  assessment 
consists  of  a  quantification  of  the 
potential  benefits  and  costs  of  the  rule, 
as  well  as  a  description  of  any 
beneficial  or  adverse  effects  that  cannot 
be  quantified  in  monetary  terms.  In 
addition.  Executive  Order  12291  requires 


that  regulatory  agencies  prepare  an 
analysis  of  the  regulatory  impact  of 
major  rules.  Major  rules  are  defined  as 
those  likely  to  result  in: 

1.  An  annual  cost  to  the  economy  of 
$100  million  or  more;  or^ 

2.  A  major  increase  in  costs  or  prices 
for  consumers  or  individual  industries; 
or 

3.  Significant  adverse  effects  on 
competition,  employment,  investment, 
iimovation  or  international  trade. 

The  Agency  has  performed  an 
analysis  of  the  proposed  regulation  to 
assess  the  economic  effect  of  associated 
compliance  costs  for  the  California  list 
and  the  First  Thirds  List  wastes  (Refs.  7 
and  8).  Total  compliance  costs  of  the 
proposed  regulation  are  estimated  at 
$41.9  million  for  both  lists  of  wastes,  or 
$11.8  million  annualized.  Alternate 
treatment  costs  are  estimated  to  total 
$36  million  ($11.44  million  annualized) 
and  petition  costs  are  estimated  to  be 
$5.9  million  ($0.42  million  annualized). 
These  costs  indicate  that  the  proposal 
does  not  constitute  a  major  rule  under 
Executive  Order  12291. 

B.  Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.,  whenever  an 
agency  publishes  a  notice  of  rulemaking 
for  any  proposed  or  final  rule,  it  must 
prepare  and  make  available  for  public 
comment  a  regulatory  flexibility 
analysis  that  describes  the  effect  of  the 
rule  on  small  entities  (i.e.,  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions).  This 
analysis  is  unnecessary,  however,  if  the 
agency's  administrator  certifies  that  the 
rule  will  not  have  significant  economic 
effect  on  a  substantial  number  of  small 
entities. 

Owners  and  operators  of  hazardous 
waste  injection  wells  are  generally 
major  chemical,  petrochemical  and  other 
manufacturing  companies.  The  Agency 
is  not  aware  of  any  small  entities  that 
would  be  affected  by  this  rule.  Section 
148.1(c)(3)  of  the  proposed  regulatory 
framework  for  this  rule  exempts  any 
small  quantity  generator,  as  defined  in 
S  261.5,  from  the  underground  injection 
prohibitions  proposed  in  that 
framework.  The  Administrator  certifies 
that  this  rule  will  not  have  significant 
economic  effects  on  a  substantial 
number  of  small  businesses.  As  a  result 
of  this  finding  EPA  has  not  prepared  a 
formal  Regulatory  Flexibihty  Analysis. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
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(OMJ^  under  the  Paperwork  Reduction 
Act.  44  U.S.C  3S01  etseq.  An 
tafonaation  Conection  Request        I 
document  for  both  the  California  lis^  and 
First  lliirds  wastes  has  been  prepared 
by  EPA  (ICR  No.  037a05)  and  a  copy 
may  be  obtained  from  Eric  Strassier, 
Information  PoUcy  Branch,  EPA,  401  M 
Street  SW.  (PM-223),  Washington,  DC 
20460  or  fay  calling  (202)  362-2738. 
Submit  coBHnents  on  these  requirements 
to  EPA  and:  OfiSce  of  Information  and 
Regulatory  Affairs,  OMB,  726  Jackson 
Place  NW.,  Washington,  IX:  20503. 
marked  "Attention:  Desk  Officer  for 
EPA."  The  final  rule  will  respond  to  any 
OMB  or  public  comments  on  the 
information  collection  requirements. 
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(1)  National  Survey  of  Hazardous  Waste 
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Proposed  Role  Regarding  Hazardous  Waste 
Disposal  Injection  Restrictions;  Chemical 
Manufacturers  Association.  October  1987. 

(6)  Backgrntmd  Document  for  First  Third 
Wastes  to  Support  40  CFR  Part  268  Land 
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(7)  Regdatory  Impact  Analysis  of  Proposed 
Hazardmis  Waste  Disposal  Restrictions  for 
Class  I  In)ectian  of  CaMcmia  List  Wastes, 
EPA  Re«>ort  Contawst  No.  68-0^-^348; 
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List  of  SubJMts  m  40  CFR  Part  140 

Administrative  practice  and 
procedure,  Confidential  business 
information,  Enrironmental  protection, 
Hazardous  materials.  Hazardous 
materials  transportation.  Hazardous 
waste,  Intergovernmental  relations, 
Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal.  Water  supply,  Water  polhition 
control. 

Dated:  April  18,  ig8& 
Lee  M.  ThaoMS, 

Administrator. 

TTierefore  it  is  proposed  that  Chapter  I 
of  Title  40  be  amended  as  follows: 

PART  148— HAZARDOUS  WASTE 
INJECTION  RESTRICTIONS 

1.  The  authority  citation  for  Part  146 
continues  to  read  as  follows: 

Authority:  Section  3004,  Resource 
Conservation  and  Recovery  Act,  42  U&C 
6901  etseq. 

2.  Section  148.12  is  added  to  read  as 
follows: 

§  148.12    Wasta  apacMIc  pratiibitloii^^ 
CalMomialisti 


(a)  Effective  August  8, 1988,  liquid 
hasardous  wa^es  contaming 
polychlorinated  bipbenyls  at 
coDcentraticMis  greater  than  or  equal  to 


50  ppm  are  prohibited  from  underground 
injection. 

(b)  Effective  August'8, 1990,  the 
hazardous  wastes  listed  in  section  3004 
(d)(2)  of  RCRA  (the  California  list),  other 
than  those  listed  in  paragraph  (a)  of  this 
section,  are  prohibited  from 
imderground  injection. 

(c)  The  requirements  of  paragraphs  (a) 
and  (b)  of  this  section  do  not  apply: 

(1)  If  the  wastes  meet  or  are  treated  to 
meet  the  applicable  standards  specified 
in  Subpart  D  of  Part  268;  or 

(2)  If  an  exemption  from  a  prohibitioa ' 
has  been  granted  in  response  to  a 
petition  under  Snl^art  C  of  this  part;  or 

(3)  During  the  period  of  extension  of 
the  applicable  elective  date,  if  an 
extension  is  granted  under  §  148.4  of  this 
psrt, 

3.  Section  148.14  is  added  to  read  as 
follows: 

S14«.14    Watta  spM:mc  prohlbitioiw— First 
Third  wastes. 

(a)  Effective  August  8. 1990,  the 
wastes  specified  in  40  CFR  261.32  as 
EPA  Hazardous  Waste  numbers  K016, 
K019,  K030,  K049,  K050, 10)51,  K052. 
10)62.  K071,  and  K104  are  prohibited 
from  underground  injection., 

(bj  The  requirements  of  paragraph  (a) 
of  this  section  do  not  apply: 

(1)  If  the  wastes  meet  or  are  treated  to 
meet  the  applicable  standards  specified 
in  Subpart  D  of  Part  268:  or 

(2)  If  an  exemption  from  a  prohibition 
has  been  granted  in  response  to  a 
petition  under  Subpart  C  of  this  part;  or 

(3)  During  the  period  of  extension  of 
the  applicable  effective  date,  if  an 
extension  is  granted  under  S  148.4  of  this 
part 

[PR  Doc.  68-8860  Filed  4-n2S-ae;  8:45  am] 
mi  I  itm  coocano-ao-H 


Tuesday 
Aprs  26,  198S 


Part  ill 

Department  of 
Defense 

Corps  of  Engineers,  Department  of  ttie 
Army 

33  CFR  Parts  209,  335,  336,  337,  and  338 
Discharge  of  Dredged  Material  into 
Waters  of  tiie  U.S.  or  Ocean  Waters; 
Operation  and  iMaintenance;  Final  Rule 


14902 


Federal  RegJster  /  Vol.  53.  No.  80  /  Tueaday.  April  26.  1988  /  Rules  and  Regulations 


Federal  RegJrtar  /  Vol  S3.  No.  80  /  Tuesday.  April  26.  1988  /  Rules  and  Regulations  14803 


DEPAfmiENT  OF  DEFENSE  . 

Corps  of  Engineers,  DefMUtment  of 
ttie  Army 

33  C^  Parts  209,  335. 336,  337.  ai^ 
338 

Hnal  Rule  for  Operation  and 
Maintenance  of  Army  Corps  of 
Engineers  Civil  Works  Prefects 
Involving  ttie  Discharge  of  Dredged 
Material  Into  Waters  of  ttie  U.S.  or 
Ocean  Waters 


aoency:  U.S.  Army  Corps  of  Engineers, 
DOD. 

action:  Final  rule. 


summary:  This  rule  revises  and 
relocates  33  CFR  209.145  for  Army  Corps 
of  Engineers  (Corps)  operations  and 
maintenance  activities  involving  the 
discharge  of  dredged  or  fill  material  in 
waters  of  the  United  States  and  ocean 
waters.  These  revisions  are  needed  to 
reflect  laws.  Executive  Orders  (EOs), 
court  decisions,  and  policy  changes  that 
have  occurred  since  the  current 
regulations  were  issued  on  July  22, 1974. 
The  purpose  of  this  rule  is  to  provide  for 
the  environmental  compliance  aspects 
of  the  Corps'  national  dredging  program 
which  balances  economics,  engineering 
and  environmental  requirements.  These 
regulations  provide  updated  procedures 
for  compliance  with  state  water  quality 
certification  and  coastal  zone 
consistency  requirements  of  Corps 
maintenance  dredging  and  disposal 
activities;  provide  procedures  to 
promote  consistent  implementation  of 
the  environmental  protection  ] 

requirements  of  Corps  operation  and 
maintenance  activities;  and  will  better 
enable  the  Corps  to  implement  the 
provisions  of  the  Clean  Water  Act 
(CWA)  and  Ocean  Dumping  Act  (ODA) 
when  undertaking  operations  and      i 
maintenance  activities  involving 
dredged  material  dispo'sal  in  waters  of 
the  U.S.  and  ocean  waters. 

EFFECmrC  date:  April  28, 1988.  I 

FOU  RmTHER  INFORMATION  CONTACT: 

Mr.  Dave  Mathis  or  Mr.  Joe  Wilson. 
(202)  272-0397. 

SUPPtEMENTARV  INFORMATION: 

On  May  30. 1986,  we  published  (51  FR 
19694)  proposed  revisions  to  33  CFR 
209.145  (39  FR  26636.  July  22, 1974).  On 
July  10, 1986.  the  Corps  sent  a  copy  of 
the  proposed  rule  to  the  Governors  of 
each  of  the  50  states.  The  comment 
period  for  the  proposed  rule  closed  on 
July  29, 1986.  Fifty-six  letters  of 
comment  were  received  in  response  to 
the  Federal  Register  notice  and  letters  to 
the  Governors. 


Environmental  Documentatioa 

We  have  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment.  An 
Environmental  Assessment  (EA)  has 
been  prepared  discussing  the  proposed 
changes  to  the  current  regulation, 
subsequent  expected  environmental 
impacts,  and  overall  need  for  revisions. 
The  EA  and  Finding  of  No  Significant 
Impact  are  available  upon  request. 

Determination  Under  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act 

The  Department  of  the  Army  has 
determined  that  the  revisions  to  these 
regulations  do  not  contain  a  major 
proposal  requiring  the  preparation  of  a 
regulatory  analysis  under  EO 12291.  The 
Department  of  the  Army  certifies, 
pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  of  1980,  that 
these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  entities. 

These  final  regulations  implement 
changes  in  environmental  laws.  EOs, 
court  decisions,  and  policy  changes  that 
have  occurred  since  the  1974  rule  was 
issued.  Generally,  this  rule  will  clarify 
and  codify  numerous  policies  regarding 
Corps  maintenance  dredging  and 
disposal  activities  that  were  established 
since  the  1974  rule  was  issued.  This  rule 
will  also  specifically  address  five  areas 
of  the  Corps  dredging  program  that  are 
contributing  to  delays  and  increasing 
costs  of  routine  maintenance  dredging 
and  disposal  activities. 

1.  Section  335.4  Policy.  This  regulation 
prescribes  the  policies  and  procedures 
that  should  be  followed  to  establish 
environmental  compHance  for  Corps 
operations  and  maintenance  activities. 
The  need  and  justification  for  operations 
and  maintenance  woric  are  made  during 
the  Army  Civil  Works  aimual 
Congressional  budget  review  process. 
Once  the  relative  priority  of  a 
maintenance  project  is  determined  and 
Congress  allocates  funds,  it  is  the 
responsibility  of  the  Corps  to  carry  out 
the  work  by  selecting  the  dredged 
material  disposal  altemative(s)  which  is 
the  least  costly  and  consistent  with 
sound  engineering  practices  and 
appropriate  environmental  quality 
standards.  This  regulation  focuses  on 
procedures  and  docimientation 
necessary  to  establish  compUance  with 
certain  environmental  statutes  and 
regulations.  Cost  and  engineering 
feasibility  considerations,  hovwvpr,  play 
a  critical  role  in  the  ultimate  course  of 
action. 

The  policy  statement  in  Part  335 
indicates  tlutt  the  Corps  undertakes 


operations  and  maintenance  activities  in 
a  manner  which  recognizes  cost, 
engineering  requirements,  and  other 
factors  while  ensuring  environmentally 
responsible  choices.  When  evaluating 
operations  and  maintenance  projects, 
the  Corps  fully  considers  all  practicable 
alternatives  on  an  equal  basis. 

2.  Section  335.7  Federal  Standard.  In 
recent  years,  questions  have  arisen 
regarding  respective  roles  and  decision 
authorities  of  the  states  and  the  federal 
government  in  actions  involving  the 
disposal  of  dredged  material.  The 
Federal  standard  should  clarify  the 
respective  roles  and  ensure  a  greater 
degree  of  National  consistency  in 
management  of  dredged  material 
disposal.  The  procedures  of  the 
environmental  laws  and  regulations 
(primarily  the  CWA  and  the  ODA) 
require  consideration  of  all  facets  of  the 
dredging  and  disposal  operation  to 
include  cost  engineering  feasibility, 
enviroiunental  concerns,  and  all 
practicable  alternatives.  The  alternative 
selected  should  be  the  one  which  meets 
required  enviroiunental  laws  and 
regulations  in  the  least  costiy  manner 
consistent  with  sound  engineering 
practices.  This  is  defined  as  the  Federal 
Standard.  When  seeking  state 
certifications  or  evaluating  resource 
agency  and  public  comments,  the 
district  engineer  will  be  using  the 
altemative(s)  selected  on  this  basis  as  a 
point  of  reference. 

3.  Section  336.2  Corps  Authority  to 
Select  Dredged  Material  Disposal  Sites 
in  the  Territorial  Sea  and  Ocean 
Waters.  Presently,  the  Environmental 
Protection  Agency  (EPA)  has  authority 
under  section  102  of  the  ODA  for 
designating  ocean  disposal  sites  in  the 
territorial  sea  and  ocean  waters.  TTie 
Secretary  of  the  Army  has  authority 
under  section  103  of  Uie  ODA  to 
authorize  the  transportation  for  disposal 
of  dredged  material  in  the  territorial  sea 
and  ocean  waters  and  also  to  select 
ocean  disposal  sites  for  dredged 
material  should  an  EPA  designated  site 
not  be  feasible  for  use.  The  Secretary 
will  continue  to  exercise  this  site 
selection  authority  as  necessary.  In 
exercising  its  authority,  the  Secretary  is 
required  to  apply  the  environmental 
factors  and  criteria  established  by  the 
EPA  pursuant  to  section  102(a),  relating 
to  the  site  selection  process.  I^sentiy,  ' 
the  EPA  has  designated  107  ocean 
dredged  material  disposal  sites  serving 
approximately  100  coastal  Federally 
authorized  navigation  projects.  To  the 
extent  feasible,  the  Corps  uses  and  will 
continue  to  use  the  EPA  designated 
sites;  however,  the  Corps  may  select  an 
ocean  dredged  material  disposal  site  or 


sites  under  the  authority  of  section  103 
of  the  ODA  in  consultation  with  EPA 
for  situations  where  no  EPA  designated 
site  exists  or  can  be  feasibly  used. 

4.  Section  336.1(b)(8)  and  (9)  State 
Requirements.  Since  implementation  of 
the  1977  amendments  to  the  CWA  the 
Corps  has  sought  state  water  quality 
certification  for  dredged  material 
disposal  activities  that  occur  in  waters 
of  the  United  States.  Additionally,  the 
Coastal  Zone  Management  Act,  (CZMA) 
in  general  terms,  requires  the  Corps  to 
provide  a  determination  that  its 
activities  subject  to  the  CZMA  are 
consistent  with  an  approved  state 
coastal  zone  management  plan  to  the 
maximum  degree  practicable. 
,  Some  confusion  has  exibted  over 
respective  authorities  and 
responsibilities  of  the  Federal 
government  and  the  states  under  the 
CWA  and  CZMA.  Appropriate  sections 
have  been  added  to  the  regulation  to 
recognize  the  role  of  the  states  in 
evaluating  water  quality  and  coastal 
zone  impacts  of  Corps  maintenance 
dredging  and  disposal  projects,  while 
assuring  that  the  states  provide  timely 
responses  as  required  by  Congress  in 
the  relevant  Federal  statutes. 

h.  Section  336.1(b)(8)  and  (9) 
Certification  Requests.  Since 
implementation  of  the  CWA  and  CZMA, 
the  Corps  has  been  providing 
information  to  affected  states  in  support 
of  requests  for  water  quality 
certification  and  coastal  zone 
consistency  determinations.  Generally, 
thorough  project  description  information 
is  adequate  to  determine  compliance 
with  state  water  quality  standards  and 
impacts  to  approved  coastal  zone 
programs.  The  absence  of  a  Federal 
regulation  to  specify  what  information 
would  be  provided  to  the  state  in 
support  of  the  water  quality  certification 
request  and  coastal  zone  consistency 
determination  has  led  to  inconsistent 
field  implementation.  The  rule  specifies 
the  information  that  will  be  provided  to 
the  states  in  support  of  Corps  requests 
for  water  quality  certifidation  and 
coastal  zone  consistency 
determinations. 

Section>by>Section  Analysis 

Part  335 — Operation  and  Maintenance 
of  Army  Corps  of  Engineers  Civil  Works 
Projects  Involving  the  Discharge  of 
Dredged  or  Fill  Material  Into  Waters  of 
the  U.S.  or  Ocean  Waters 

'   Section  335.3:  One  commenter 
inquired  as  to  whether  these  regulations 
were  intended  to  apply  to  Corps 
activities  other  than  construction  and 
maintenance  of  navigation  projects.  As 
stated  in  S  335.3.  these  regulations  apply 


only  to  operation  and  maintenance 
activities  at  Army  Corps  Civil  Worics 
projects.  Another  commenter  noted  that 
the  regulations  should  provide  that  the 
Corps  meet  the  same  requirements  as 
the  regulations  that  apply  to  the  general 
public.  The  Corps  is  subject  to  the  same 
Federal  environmental  laws  and 
regulations  as  the  general  public  even 
though  the  Corps  does  not  issue  a  permit 
dociunent  to  authorize  its  activities.  This 
rule  reflects  the  requirement  to  meet  the 
same  standards  (see  §  336.1(a)].  There 
is,  however,  a  somewhat  different 
perspective  between  projects 
undertaken  by  the  general  public  and 
Corps  operations  and  maintenance 
activities.  When  a  private  entity 
proposes  to  perform  work  requiring  a 
Corps  permit,  the  Corps  must  decide 
whether  than  work  would  be  contrary  to 
the  public  interest.  In  contrast,  this  rule 
applies  to  operation  and  maintenance  of 
Federal  projects  which  have  already 
been  determined  by  the  Congress  to  be 
in  the  public  interest.  This  difference 
shifts  the  Corps  focus  from  a  question  of 
whether  the  work  should  be 
accomplished  to  a  question  of  how  the 
work  can  most  reasonably  be 
accomplished.  The  Corps  analysis, 
therefore,  is  directed  at  evaluation  of  the 
environmental  effects  of  dredged 
material  disposal  alternatives  and 
demonstration  of  compliance  with  the 
applicable  environmental  laws  and 
regulations  rather  than  a  basic  decision 
of  whether  a  particular  project  should 
proceed. 

Section  335.4:  Several  commenters 
expressed  concern  with  language 
requiring  that  alternatives  be  developed 
in  a  "least  costly"  manner  and 
"consistent  with  engineering 
requirements  established  for  the 
project."  One  commenter  stated  that  the 
policy  statement  would  limit  the  scope 
of  alternatives  evaluation  in  a  maimer 
inconsistent  with  applicable  law.  It  is 
the  policy  of  the  Corps  to  evaluate 
maintenance  dredging  and  disposal 
activities  to  seek  maximum  public 
benefits  and  economy  as  well  as  full 
compliance  with  environmental  laws 
and  regulations.  Cost  and  engineering 
practicabihty  play  vital  roles  in 
selecting  the  ultimate  course  of  action. 
We  do  not,  however,  intend  to  limit 
consideration  of  practicable  alternatives 
nor  to  minimize  or  neglect  the 
importance  of  the  environment  in  the 
decision-making  process.  The  scope  of 
the  alternatives  evaluation  is  as  broad 
as  practicable,  including  the  no  dredging 
alternative.  We  believe  the  policy 
statement  in  {  335.4  reflects  that  all 
practicable  alternatives  will  be 
evaluated  on  an  equal  basis  and  that 
cost,  engineering  requirements,  and  the 


environment  must  be  fully  considered  in 
the  ultimate  course  of  action.  We  have 
substituted  the  word  "requirement"  for 
"constraints"  at  the  end  of  the  definition 
to  avoid  confusion. 

Sections  335.5  and  335.6:  Two 
commenters  noted  that  the  listing  of 
applicable  Federal  laws  and  EOs  fails  to 
provide  the  reader  with  the  relationship 
of  each  law  and  EO  to  the  proposed  rule 
nor  the  relative  importance  of  each  to 
the  proposed  rule;  and  that  we  should 
explicitly  state  which  statutory 
provisions  apply.  The  relevant 
provisions  of  each  law  and  EO  apply  to 
dredging  and  disposal  activities.  We  do 
not  believe  that  a  synopsis  or  specific 
statutory  reference  is  necessary,  since 
these  laws  and  EO's  "speak  for 
themselves"  (i.e.,  the  texts  are  readily 
available  to  the  public).  Evaluation  o^ 
the  applicability  of  these  authorities  are 
made  on  a  case-by-case  basis.  One 
commenter  noted  that  the  hst  of  laws 
made  no  reference  to  the  applicability  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA)  to  dredged 
material. 

After  careful  study  of  RCRA  and  its 
legislative  history,  we  do  not  beUeve 
that  Congress  intended  that  RCRA 
regulate  dredged  material  disposal. 
Dredged  material  does  not  clearly  fall 
within  the  RCRA  definitions  of  soUd 
waste  or  hazardous  waste.  Also,  the 
CWA  and  ODA  provide  the  appropriate 
legal  and  regulatory  regimes  for  dredged 
material  disposal,  and  those  regimes  are 
substantially  incompatible  with 
regulation  under  RCRA. 
Notwithstanding  this  legal  distinction, 
we  are  concerned  with  the  substance  of 
the  issue  of  disposal  of  dredged  material 
that  may  be  considered  highly 
contaminated.  Over  the  past  several 
years,  the  Corps  has  been  actively 
developing  state-of-the-art  procedures 
for  evaluating  and  managing  all  types  of 
dredged  material  including  the  1-3 
percent  of  dredged  material  which  is 
considered  highly  contaminated.  These 
procedures  have  been  developed 
because  the  EPA  RCRA  testing  and 
disposal  guidelines  are  technically 
inappropriate  for  characterizing  the 
environmental  impacts  of  highly 
contaminated  dredged  material.  The 
Corps-developed  testing  protocol  and 
management  strategy  for  the  disposal  of 
dredged  material  considers  the  degree  of 
contamination  and  the  potential 
migration  pathways  of  the  contaminants 
to  the  environment  when  evaluating 
disposal  alternatives  and  results  in  an 
equivalent  level  of  environmental 
protection  as  would  occur  under  RCRA 

Section  335,7:  Several  commenters 
indicated  that  the  definition  of 
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emeigency  was  overly  broad, 
particolarly  with  respect  to  the  teim 
economic  hardship.  The  definition  of 
emergency  and  its  use  at  S  337.7  allows 
the  Corps  to  respond  to  certain 
unexpected  dredging  and  disposal 
operations  on  an  expedited  basis.  We 
do  not  intend  to  bypass  the 
requirements  of  Federal  environmental 
laws  but  rather  to  assure  that  the 
necessary  environmental  standards  are 
met  in  a  time  period  necessary  to 
remedy  the  emergency  situation.  We 
have  modified  9  337.7  to  remove  some  of 
die  equivocal  terminology.  One 
commenter  noted  that  the  definition  of 
emergency  should  include  situations 
which  might  result  in  unacceptable 
environmental  degradation.  Should  the 
district  engineer  determine  that 
unacceptable  adverse  impacts  would 
result  from  dredging  and  disposal 
operations,  he  has  the  discretion  and 
obligation  to  correct  the  situation.  Such 
corrective  actions  do  not  generally  fall 
within  the  purview  of  the  emergency 
definition  and  procedures  which  focus 
on  the  Corps  responsibility  for 
maintaining  safe,  rehabie,  and 
economically  efficient  Federal  interstate 
navigation  system  in  circumstances 
where  emergency  conditions  jeopardize 
that  national  requirement 

The  definition  and  use  of  the  term 
"Federal  standard"  received  a  great  deal 
of  comment  Many  commenters  objected 
to  the  Federal  standard  concept  and  its 
use.  A  nimiber  of  commenters  did  not 
understand  how  the  Corps  could 
develop  a  Federal  standard  before 
factoring  in  the  requirements  of  the 
CZMA  and  CWA.  Some  commenters 
noted  that  the  Federal  standard  must 
reflect  mandatory  compliance  with  the 
CWA  404(b)(l}  guidelines.  One 
commenter  recommended  use  of  the 
term  "Corps  preferred  alternative," 
instead  of  "Federal  Standard". 
Regardless  of  whether  we  change  the 
term  to  "preferred  alternative"  the 
meaning  and  use  of  the  term  would  not 
change.  We  believe  the  term  "Federal 
standard"  more  accurately  describes  our 
intent  In  developing  dredged  material 
disposal  alternatives,  the  Corps  most 
consider  all  facets  of  the  dredged  and 
disposal  operation  to  include  cost 
engineering  feasibility,  environmental 
concerns,  and  the  no  dredging  option. 
The  alternative  selected  should 
represent  the  least  costly  one  consistent 
with  sound  engineering  practices  and 
meeting  required  environmental 
standards.  We  believe  that  developing 
the  Federal  standard  for  dredging  and 
disposal  projects  is  essential  for 
assuring  consistency  in  how  we  manage 
the  Corps  national  dredging  program. 


Some  comments  received  indicated  the 
major  concern  was  not  over  whether  the 
Corps  develops  the  Federal  standard, 
but  rather  when  the  alternatives  are 
developed,  which  lead  to  a 
determination  of  the  Federal  standard 
i.e.,  before  or  after  the  Corps  request  for 
water  quality  certification  or 
consistency  determination.  When  the 
Corps  issues  CWA  public  notices  and 
seeks  state  CWA  401  certifications  and 
CZMA  determinations  for  dredging  and 
disposal  projects,  the  Corps  must 
specify  proposed  disposal  3ite(s).  The 
disposal  alternatives  are  developed 
using  the  404(b)(1)  guidelines  or  ocean 
disposal  criteria.  Through  the  public 
involvement  processes  of  the  CWA  or 
ODA  the  Corps  solicits  public  review  of 
the  alternatives.  The  Corps  also  seeks 
specific  state  review  of  the  Corps' 
alternatives  through  the  certification 
and  consisteqcy  determination 
requirements  of  the  CWA/CZMA.  In 
accordance  with  long  held  Corps 
procedures  and  consistent  with 
requirements  of  the  CWA  and  NEPA  all 
public  input  is  fully  considered  and  the 
final  course  of  action  chosen  whicfa 
appropriately  reflects  the  public  interest. 

State  water  quality  standards  are 
established  in  accordance  with  the 
provisions  of  the  CWA  and  are 
available  to  the  Corps  and  concerned 
pubhc.  The  Corps  uses  the  404(b)(1) 
guidelines  to  determine  the  appropriate 
tests  to  be  performed  on  the  dredged 
material  to  demonstrate  compliance 
widi  the  guidelines  and  state  water 
quality  standards.  Appropriate 
chemical/biological  testing  is  performed 
on  the  material  to  be  dredged  and  on  the 
disposal  site  using  the  40  CFR  Subpart 
G — Evaluation  and  Testing  procedures 
or,  if  apprt^riate.  the  ocean  disposal 
criteria  at  40  CFR  Part  227  Criteria  for 
the  Evahntion  of  Permit  Applications 
for  Ocean  Dumping  of  Materials.  The 
404(bMl)  guidehnes  in  40  CFR  Subpart  B 
9  230.10(bKl)  prohibit  the  disposal  of 
dredged  material  that  "causes  or 
contributes,  afer  consideration  of 
disposal  site  dihition  and  dispersion,  to 
violations  of  any  applicable  state  water 
quality  standards."  The  Corps  assesses 
throu^  the  404{bKl)  guidehnes,  or,  if 
appropriate  the  ocean  disposal  criteria, 
if  the  proposed  disposal  activity  will 
violate  state  water  quality  standards. 
The  findings  concerning  compliance 
with  the  404(b)(1)  guidelines  or  ocean 
disposal  criteria  and  state  water  quality 
standards  are  submitted  to  the  state 
along  with  the  request  for  water  quality 
certification.  The  Corps  Federal 
standard  wiU  comply  with  the  404(b)(1) 
guidelines,  or.  if  appropriate  the  ocean 
disposal  criteria. 


Similarly,  state  coastal  zone 
management  plans  are  approved  by  the 
Secretary  of  Comnerce  and  are  made 
available  to  the  Corps  and  concerned 
public.  The  Corps  evalnates  the 
proposed  dredging  and  disposal  activity 
against  the  state  coastal  zone 
management  plan  and  provides  the  state 
coastal  zone  management  agency  with  a 
consistency  determination.  The  Federal 
standard  must  be  develcqsed  before  the 
request  for  a  consistency  determination: 
otherwise,  the  state  would  not  be  able  to 
determine  consistency.  The  state  must 
either  concur  or  object  to  the  Corps 
consistency  determination.  The  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  Office  of 
Coastal  Resource  Management  has 
determined  that  the  NOAA  regulations 
implementing  the  CZMA  doe  not 
contemplate  conditional  concurrences  ' 
by  state  coastal  zone  management 
agencies. 

We  have  deleted  that  portion  of  the 
Federal  standard  definition  after 
"criteria"  to  reflect  that  the  Federal 
standard  is  developed  using  the 
404(bKl)  guidelines  or  ocean  disposal 
criteria  and  should  not  be  construed  as 
an  alternative  developed  through  public 
involvement.  We  believe  that 
developing  a  Federal  standard  before 
the  request  for  the  state  water  quahty 
certification  and  coastal  zone 
consistency  determinations  is 
procedurally  appropriate. 

Some  commenters  noted  diat  the 
Federal  standard  would  be  developed 
on  economic  rather  than  environmental 
concerns.  As  stated  in  the  policy  in 
9  335.4.  aU  alternatives  are  considered 
on  an  equal  basis.  This  includes 
consideration  of  cost  beneficial  uses  of 
dredged  material,  and  the  environment. 
Given  diis  poUcy  statement 
develoiHnent  of  the  Federal  standard 
will  provide  proper  focus  to  both 
economic  and  environmental  concerns. 
Two  commenters  indicated  that 
beneficial  uses  of  dredged  material 
should  be  incorporated  into  the  Federal 
standard.  It  is  the  policy  of  the  Corps 
(9  337.9)  to  use  dredged  material 
beneficially  within  existing  authority 
and  funding,  and  consistent  with  the     . 
Federal  standard  process. 

One  commenter  stated  that  the  term 
"Navigable  Waters  of  the  U.S."  should 
be  changed  to  'Tidal  Waters  of  the 
U.S."  In  the  draft  we  repeated  pwrts  of 
the  definition  of  navigable  waters  of  the 
US.  from  the  Corps  regulatory  program 
at  33  CFR  Part  329  and  added  a  qualifier 
at  the  end  of  the  definition.  Our  intent 
was  Bot  to  change  the  meaning  of 
navigable  waters  within  the  context  of 
the  Corps  regulatory  program,  but  to 


include  for  the  purposes  of  this 
regulation  those  situations  where 
dredged  material  is  removed  from 
navigation  approach  channels  seaward 
of  the  outer  limit  of  the  territorial  sea. 

Two  commenters  noted  that  the  term 
"practicable"  focused  on  cost  to  the 
exclusion  of  environmental  protection 
and  another  stated  that  the  definition 
should  include  consideration  of  fish  and 
wildlife  resources  and  water  quaUty. 
The  term  practicable  was  taken  from  the 
Environmental  Protection  Agency 
404(b)(1)  guidelines  in  40  CFR  230.3(q). 
We  believe  that  cost,  engineering 
requirements,  and  the  environment  all 
play  appropriate  roles  in  determining 
the  Corps'  ultimate  course  of  action.  We 
repeated  the  EPA  definition  because  of 
its  relevance  to  the  Corps'  dredging 
program.  One  commenter  recommended 
that  the  term  practicable  in  places  other 
than  those  pertaining  to  the  coastal  zone 
consistency  process  should  be  clarified 
since  the  term  "practicable"  may  have  a 
different  meaning  within  the  context  of 
the  NOAA  regulations  for  the  CZMA. 
We  have  attempted  (o  reduce  the  use  of 
the  term  practicable  in  the  final 
regulation  except  as  the  term  pertains  to 
the  coastal  zone  consistency  process. 
'   The  states  of  Texas  and  Florida 
requested  recognition  of  the 
jurisdictional  variation  of  their 
territorial  sea  on  the  Gulf  as  10.3  miles. 
The  proposed  definition  of  territorial  sea 
was  taken  directiy  from  the  CWA 
definition.  Based  on  Federal  laws  and 
treaties,  the  U.S.  territorial  sea  extends 
three  miles  seaward  from  the  baseline 
established  by  the  Convention  of  the 
Territorial  Sea  and  Contiguous  Zone,  15 
U.S.T.  1606.  We  believe  the  definition 
accurately  reflects  the  extent  of  the  U.S. 
Territorial  Sea  and  have  retained  the 
definition  in  the  final  rule. 

Part  336 — Factors  to  be  Considered  in 
the  Evaluation  of  Army  Corps  of 
Engineers  Navigation  Dredging  Projects 
Involving  the  Discharge  of  Dredged 
Material  Into  Waters  of  the  U.S.  and 
Ocean  Waters 

Section  336.0:  One  commenter  noted 
that  the  Corps  treatment  of  the  ODA 
and  CWA  in  the  territorial  sea  appears 
contrary  to  a  settled  legal  case  [Pacific 
Legal  Foundation  v.  Queries].  In  that 
case,  the  court  concluded  that  the  CWA 
controlled  discharges  into  navigable 
waters,  including  the  territorial  sea,  and 
that  the  ODA  covered  pollution  from 
vessels  beyond  the  territorial  sea.  While 
the  court  discussed  the  overlap  of  CWA 
and  ODA  jurisdiction  in  the  territorial 
sea  as  it  relates  to  section  402 
discharges,  the  court  did  not  consider 
the  jurisdictional  relationship  as  it 
relates  to  section  404  and  the  disposal  of 


dredged  material  in  the  territorial  sea. 
The  respective  ODA  and  the  CWA 
jurisdictions  overlap  in  the  territorial 
sea,  but  do  not  conflict  as  evidenced  by 
the  fact  that  both  Acts  were  under 
consideration  by  Congress  at  the  scmie 
time  in  1972.  The  legislative  history  of 
the  ODA  indicates  Congress  intended 
the  ODA  to  have  jurisdiction  over 
disposal  of  dredged  material  in  the 
territorial  sea.  Additionally,  the  EPA 
404(b)(1)  guidelines  in  40  CFR  230.2(b) 
have  required  the  application  of  the 
ODA  criteria  for  discharges  of  dredged 
material  in  the  territorial  sea  since  1975. 
Furthermore,  the  same  EPA  regulations 
require  the  application  of  the  CWA 
404(b)(l]  guidelines  for  discharges  of  fill 
material  into  the  territorial  sea.  We 
believe  that  in  those  cases  where  the 
intent  is  to  fill,  that  the  404(b)(1) 
guidelines  provide  a  more  appropriate 
means  of  evaluating  the  environmental 
consequences  of  the  activity. 

One  commenter  suggested  that  ocean 
disposal  activities  in  the  territorial  sea 
should  meet  the  requirements  of  both 
the  CWA  and  ODA.  Another'commenter 
indicated  that  the  CWA  should  be  used 
to  supplement,  but  not  substitute  for,  the 
ODA  criteria  where  the  CWA  applies. 
The  jurisdiction  of  the  CWA  extends  to 
all  navigable  waters  of  the  U.S. 
including  the  territorial  sea.  The 
jurisdiction  of  the  ODA  begins  at  the 
baseline  (as  defined  in  the  Convention 
on  the  Territorial  Sea  and  Contiguous 
Zone,  15  U.S.T.  1606]  and  extends 
beyond  the  seaward  limit  of  the 
territorial  sea.  The  EPA  regulations  in  40 
CFR  230.2(b)  address  the  jurisdiction  of 
activities  involving  the  discharge  of 
dredged  or  fill  material  into  regulated 
waters.  We  do  not  believe  that  Congress 
intended  for  the  Corps  to  duplicate  or 
delay  its  evaluation  of  a  dredged 
material  disposal  activity  by  requiring 
analysis  pursuant  to  both  statutes. 

The  Congress  declared  in  Tide  I  of  the 
CWA  diat  "It  is  the  national  policy  diat 
to  the  maximum  extent  possible  the 
procedures  utilized  for  implementing 
this  Act  shall  encourage  .  .  .  the  best 
use  of  available  manpower  and  funds, 
so  as  to  prevent  needless  duplication 
and  unnecessary  delays  at  all  levels  of 
government"  33  USC  1351(f).  The 
procedures  in  9  336.0  recognize  the 
overlapping  jurisdiction  of  the  CWA  and 
ODA  in  the  territorial  sea  and  provide  a 
means  for  evaluating  the  dredged 
material  disposal  activity  using  the  most 
appropriate  regulations  (i.e.,  CWA  or 
ODA).  We  believe  this  approach  fulfills 
Congressional  intent  complies  with  the 
statutes  and  regulations  and  eliminates 
duplicative  evaluations.  Additionally, 
the  EPA  may  veto  a  Corps  discharge 


activity  using  its  CWA  404(c) 
procedures  or  reject  the  district 
engineer's  ODA  103  determination  of 
acceptability  for  ocean  dredged  material 
disposal  using  the  ODA  103(c) 
procedures.  We  believe  that  this  EPA 
authority  provides  adequate  safeguards 
should  the  EPA  not  agree  with  a  Corps 
evaluation. 

Section  336.1  (a),  (b),  and(c):  We  have 
decided  to  move  those  provisions  of 
9  336.1,  (a)  (b),  and  (c)  that  pertain  to 
water  quality  certification  and  coastal 
zone  consistency  to  the  new  9  336.1(b)(8) 
and  9  336.1(b){9]  respectively.  The 
number  of  comments  received  and  the 
apparent  confusion  over  our  procedures 
necessitates  this  change.  Although  we 
have  not  made  substantive  changes  in 
the  procedures  in  the  new  subsections, 
we  have  gone  into  a  greater  level  of 
detail. 

The  analysis  of  the  comments  to 
9  338.1  will  follow  the  numerical 
sequence  of  the  FR  version  as  proposed 
on  May  30. 1986. 

Section  336.1(a)(3)  moved  to  336.1 
(b)(9):  Many  commenters  objected,  some 
strongly,  to  the  Corps  assertion  that 
dredging  and  disposal  activities  must  be 
"within"  rather  than  "directly  affecting" 
the  state's  coastal  zone  before  the 
consistency  provisions  of  the  CZMA 
apply.  As  discussed  earlier,  it  is 
important  to  clarify  respective 
authorities  and  responsibilities  of  the 
Federal  and  state  governments  relative 
to  the  CWA  and  CZMA.  Our  intent  is  to 
recognize  the  role  of  the  states  in 
evaluating  water  quaUty  and  coastal 
zone  impacts  of  Corps  maintenance 
dredging  and  disposal  activities  while 
ensuring  that  the  states  provide  timely 
responses  as  required  by  Congress  and 
the  relevant  Federal  statutes.  We  did 
not  intend  to  misstate  existing  court 
interpretations  or  the  scope  of  the 
CZMA.  However,  we  believe  that  the 
CZMA  and  case  law  leave  some  doubt 
regarding  the  authority  of  a  state  to 
control  Corps  dredging  and  disposal 
activities  not  physically  located 
"within"  a  state's  coastal  zone  or  within 
a  Federal  enclave  and  directly  affecting 
the  coastal  zone.  The  Corps  will  comply 
with  section  307  of  the  CZMA  as 
interpreted  by  the  decisions  of  the 
Federal  courts.  Accordingly,  the  wording 
of  this  section  has  been  modified. 

Section  336.1(b)(3)  moved  to 
336.1(b)(8)  and  1(b)(9):  A  number  of 
commenters  questioned  whether  the 
information  in  a  public  notice  was 
sufficient  to  constitute  a  request  for 
water  quaUty  certification  and  coastal 
zone  consistency.  Two  commenters 
suggested  that  the  regulation  distinguish 
the  consistency  review  from  the  request 
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for  certification.  One  commentet 
indicated  diat  applications  for 
certification  must  be  made  in 
accordance  witli  the  procedures  of  the 
certifying  agency.  Moving  the  water 
quality  cetification  and  coastal  zone 
consistency  procedures  to  §  336.1(b)(8) 
and  5  336.1(b)(9),  respectively,  should 
avoid  confusion  and  clarify  die  Corps 
procedures.  We  agree  that  the  water 
quabty  certification  and  coastal  zone 
consistency  procedures  are  distinct  and 
shookl  be  treated  separately. 

TTie  NOAA  procedures  in  15  CFR  Part 
930,  Subpart  C  pnrhdt  a  procedural 
guide  for  consistency  determinations. 
Consistency  determinations  will  mclude 
the  information  required  at  15  CFR 
930.M.  The  final  regulation  requires  the 
distiict  engineer  to  supplement  the 
information  contained  in  the  public 
notice  if  it  is  not  sufficient  to  meet  the 
requirements  of  15  CFR  930.39.  The 
public  notice  information  at  J  337.1  has 
been  revised  to  include  the  information 
requirements  of  15  CFR  930.39. 

In  their  letter  of  comment,  the  NOAA 
Office  of  Coastal  Resource  Management 
has  advised  the  Corps  that  the  NOAA 
regnlations  do  not  contemplate 
conditioiial  concurrences.  If  the  state's 
recommendations  for  making  a  project 
consistent  would  require  the  Corps  to 
exceed  either  authorization  or 
appropriation,  then  the  Corps  has 
complied  to  the  maximum  extent 
pradkable  without  adding  such 
conditions.  Thus,  we  are  requiring  in  the 
final  regulation  that  district  engineers 
carefully  evaluate  a  state's 
recoanendations  and  adopt  die 
condttiona.  controls  and  requirements 
necessary  to  make  a  project  consistent 
to  the  maximum  extent  practicable 
while  assuring  that  the  Corps  authority 
and  funding  for  the  project  are  not 
exceeded,  bi  cases  where  state-impo*ed 
requirements  would  exceed  Corps 
authority  or  available  fimds  dredging 
will  be  deferred.  Costs  associated  with 
requiremento  that  exceed  Congressional 
appropriations  will  be  referred  to  the 
non-Federal  project  sponsor.  Any  sudi 
additional  costs  will  be  allocated  to 
project  costs.  Ptvjects.  wiwtiier  with  or 
without  non-Federal  project  sponsora, 
will  be  re-evaluated  to  determine  Aefr 
continaed  economic  feasibiKty  where  a 
state  impoaed  conditions  would  serve  to 
increase  project  costs. 

In  accwdance  with  tfie  provisions  of 
sections  4CW  and  404  of  the  CWA.  the 
Corps  will  seek  state  water  quality 
certificationa  and  will  comply  with  state 
water  quality  standards.  The  EPA 
regulationa  in  40  CFR  121.3  allow  the 
Cocpa  to  detennine  the  appropriate 
infatoation  to  be  mduded  in  the  request 


far  state  water  quality  certification.  In 
conjunction  with  the  public  notice  for 
the  project,  the  Corps  will  provide  data 
and  the  water  quality  analyses,  which 
may  include  that  information  required 
by  tfie  404(b)(1)  guidelines,  in  support  of 
the  request  for  water  quality 
certification. 

Section  336.I(bJ[7):  A  number  of 
comments  were  received  concerning 
inclusion  of  local  beneficiaries  activities 
in  the  compliance  process  for  the  Corps 
activity.  Most  commenlers  supported 
this  provision.  Three  commenters 
believed  that  the  procedures  in  this 
section  would  undermine  the  Corps 
section  404  regulatory  program.  One 
commenter  indicated  that  this  section 
was  contrary  to  the  CZMA  We  do  not 
agree  that  this  section  is  contrary  to  the 
CZMA  Furthermore,  NOAA  regulations 
in  15  CFR  930.21  support  our  efforts  to 
include  local  sponsor's  activities  in  the 
Corps  compHance  process.  We  believe 
that  inherent  in  construction  and 
maintenance  of  Congressionally 
authorized  Federal  navigation  projects 
is  the  local  project  users  ability  to 
receive  timely  authorization  for 
construction  and  maintenance  activities 
for  which  the  Federal  project  was 
intended.  This  provision  is  also 
contained  in  the  Corps  regulations  in  33 
CFR  322.5(c).  We  have  made  some 
clarifications  to  provide  few  consistency 
witfi  the  Corps  regulatory  program. 
Section  336.1(cJ(lJ:  A  number  of 
comments  were  received  concerning  the 
Corps  "Federal  standard"  concept  See 
badcground  discussion  at 
Supplementary  Information  concerning 
development  and  rationale  of  the 
Federal  standard.  We  have  clarified  that 
the  formal  public  involvement  processes 
(primarily  NEPA  coordination  and  CWA 
public  notice)  follow  designation  of  the 
Federal  standard  and  that  the  ultimate 
decision  may  depart  from  the  Federal 
standard  in  appropriate  cases. 

Several  comments  were  received 
concerning  Corps  economic  evaluations. 
One  commenter  requested  that  we 
clarify  how  economic  evaluations  were 
performed,  since  states  do  not  always 
agree  on  how  these  eviuations  are 
developed.  Two  cammenters  asked  that 
we  require  tradeoff  analysis  among 
economic  and  environmental  effects  of 
ahemative  methods  and  levels  of 
maintenance  dredging  and  disposal. 
Another  commenter  indicated  that  Ihe 
regulation  should  not  give  full 
consideration  to  the  impact  of  the  failure 
to  maintain  navigation  on  local  and 
regional  economies,  since  these  are 
more  properly  the  re^onsibility  of  slate 
and  local  governments.  This  regulation 
pertains  to  maintenance  of 


Congressionally  authorized  navigaticm 
projects.  The  economic  justification  for 
such  projects  is  contained  in  the  project 
authorizing  documents.  Normally, 
economic  projections  extend  to  the  life 
of  a  project  [50  years).  Since  both  the 
project  conditions  and  the  economic 
justification  for  any  particular  project 
may  change,  the  Corps  periodically 
evaluates  the  pn^ect  conditions  to 
ensure  that  there  is  a  continuing  need 
for  the  proposed  dredging  and  it  is  in  the 
overall  public  interest. 

The  Corps  has  a  number  erf  sources  for 
determimng  commercial  traffic  through 
Corps  navigation  projects  including  data 
from  the  Waterbome  Commerce 
Statistics  Center  in  New  Orieans, 
Louiaiana.  Frequently,  it  is  difficult  to 
determine  if  local  waterbtmie  commerce 
benefits  local,  regional,  or  national 
economies.  Interstate,  recreational  boat 
traffic  stopping  at  a  local  marina  for  fuel 
and  supplies  would  be  difficult  to  factor 
into  economic  benefits,  but  nonetheless 
weald  be  considered  interstate 
commerce.  We  agree  that  the  impact  of 
navigation  projects  cm  local  economies 
is  more  appropriately  the  responsibility 
of  state  and  local  governments.  Any 
reference  to  local  benefits  has  been 
deleted.  In  certain  instances  regional 
benefits  are  also  national  benefits.  Thus, 
we  have  retained  inclusion  of  regional 
benefits  in  ap{H-opriate  cases  in 
economic  justifications. 

Section  336.1(c}(2):  We  have 
expanded  this  section  to  explain  our 
water  quality  evaluations  under  the 
404(b)(1)  guidelines  or  ocean  disposal 
criteria.  The  information  pertaining  to 
state  water  quality  certifications  has 
been  moved  to  new  {  336.1(b)(8].  Many 
comments  were  received  concerning  the 
time  requirements  for  state's  response  to 
Cosps  requests  for  water  quality 
certificatian.  Many  of  the  same 
commenters  questioned  the  Corps 
authority  to  impose  time  limits  on  the 
state's  response  and  the  type  and 
amount  of  information  that  woidd 
constitute  a  valid  request  for  state  water 
quality  certification. .'.  number  of 
commenters  indicated  that  the  proposed 
regulation  arbitrarily  restricts  the  state 
to  a  two-month  review  period,  rather 
than  the  one-year  autbwized  l^  the 
CWA  The  CWA  provides  that  states 
must  act  on  requests  for  certification 
within  a  reasoaable  period  of  time. 
which  shall  not  exceed  one  year  fiom 
the  date  of  the  request.  Additionally,  the 
EPA  regnlations  in  40  CFR  121.1S 
provide  that  a  waiver  can  be  presumed 
when  the  Ucensiag  or  pennittii^  agency 
notifies  EPA  "of  the  failon  of  the  State 
or  interstate  agency  concerned  to  act  on 
such  request  for  certification  within  a 
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reasonable  period  of  time  after  receipt 
of  such  request,  as  determined  by  the 
licensing  or  permitting  agency  (which 
period  shall  generally  be  considered  six 
months,  but  in  any  event  shall  not 
exceed  one  year)."  Based  on  our 
experience  since  enactment  of  the  1977 
CWA  amendments,  we  believe  that  two 
months  is  a  reasonable  period  of  time 
for  states  to  act  on  requests  for  routine 
maintenance  dredged  material  disposal 
activities.  More  complex  projects  or 
projects  with  potential  water  quality 
problems  may  require  more  time.  Thus, 
we  believe  that  the  requirement  for  the 
states  to  act  on  requests  for  certification 
within  two  months,  and  within  six 
months  as  a  maximum  period  of  time,  is 
reasonable. 

Some  conmienters  indicated  that  the 
time  frame  for  processing  a  water 
quality  certification  should  begin  only 
after  a  state  has  given  written 
notification  that  an  application  is 
complete.  We  believe  that  the  EPA 
regulations  in  40  CFR  121.3  allow  the 
Corps  to  determine  what  information 
should  be  provided  to  the  state  in 
support  of  the  request  for  certification. 
The  final  rule  at  §  336.1(b)8  will  require 
that  the  public  notice  and  information 
demonstrating  compliance  with 
applicable  state  water  quality  standards 
will  be  provided  to  the  state  in  support 
of  ihe  request  for  certification. 

In  sudi  cases  where  the  dredged 
material  disposal  may  violate  applicable 
state  water  quality  standards  after 
considering  disposal  site  dilution  and 
dispersion,  the  district  engineer  will 
follow  the  procedures  outiined  in  the 
■  Corps  technical  manual  for  contaminant 
testing  and  controls.  This  report  is 
currently  cited  as:  Francingues,  N.R.,  Jr., 
et  al.,  1985.  "Management  Strategy  for 
Disposal  of  Dredged  Material: 
Contaminant  Testing  and  Controls," 
Miscellaneous  Paper  D-85-1,  U.S.  Army 
Engineer  Waterways  Experiment 
Station.  Vicksburg.  MS.  This  manual 
which  has  received  extensive  peer 
review  fivm  both  the  scientific  and 
regulatory  community,  was  developed  in 
response  to  our  concern  over  the 
continued  leaching  of  contaminants 
from  point  and  non-point  sources  into 
Corps  navigation  projects.  It  will  be 
modified  and  updated  as  appropriate. 
The  testing  protocol  and  management 
strategy  provide  a  scientifically  valid 
systematic  process  for  evaluating  cost- 
effective,  environmentally  responsible 
alternatives  for  disposal  of 
contaminated  dredged  material.  The 
Corps  district  engineers  will  refer  to  and 
use  this  mamial  for  cases  where  dredged 
material  contains  contaminants  at  a 
levri  sufficient  to  cause  enviroiunental 


concern.  Iliis  technical  manual  will  be 
updated  as  the  state  of  knowledge 
regarding  evaluation  of  highly 
contaminated  sediments  advances. 

One  commenter  indicated  that 
dredging  activities  are  not  exempt  from 
the  water  quality  certification 
requirements  because  dredging 
activities  constitute  a  discharge  into 
navigable  waters.  We  do  not  agree.  The 
CWA  requires  regulation  of  discharges 
of  dredged  or  fill  material.  Incidental 
soil  movement  as  a  result  of  the 
dredging  operation  does  not  constitute 
the  dischaige  of  dredged  or  fill  material 
for  purposes  of  regulation  under  the 
CWA.  As  indicated  in  the  preamble  of 
the  Corps  regulations  in  51  Federal 
Register  page  41210,  November  13, 1986. 
regarding  de  minimis  discharges 
associated  with  normal  dredging 
operations,  the  purpose  of  dredging  is  to 
remove  material  from  the  water,  not  to 
discharge  material  into  the  water. 
Therefore,  de  minimis  releases  in  a 
normal  dredging  operation  are 
incidental  to  the  dredging  operation.  If 
there  are  tests  involved,  we  believe  they 
should  relate  to  the  intent  and  result  of 
the  dredging  operations.  If  the  intent  is 
to  remove  material  fit)m  the  water  and 
the  results  support  this  intent,  then  the 
activity  involved  must  be  considered  as 
a  normal  dredging  operation  and  not 
subject  to  section  404  of  the  CWA. 

Section  33e.l(c)(3)  moved  in  part  to 
33e.l{b)(9):  The  procedural  parts  of  this 
section  have  been  moved  to  the  new 
§  336.1(b)(9).  A  nimiber  of  commenters 
diseg^(^ed  with  the  time  requirements  for 
the  state  to  act  on  Corps  consistency 
determinations.  The  NOAA  regulations 
in  IS  CFR  930.41  allow  45  days  for  state 
review  with  an  additional  15  days  upon 
request  by  the  state.  We  will  not  depart 
from  the  time  allowances  provided  by 
the  NOAA  regulations.  Some 
commenters  noted  that  water  quality 
certification  may  be  required  as  a 
condition  of  coastal  zone  consistency. 
We  believe  that  the  water  quality 
certification  and  coastal  zone 
consistency  processes  are  separate  and 
one  should  not  be  a  prerequisite  to  the 
other.   , 

Section  33e.l(c)(4):  One  commenter 
indicated  that  this  section  radically 
amended  the  treatment  of  wetiands  in 
existing  §  209.145(e)(3].  Another 
conunenter  recommended  referring  to 
wetlands  designated  on  the  National 
Wetlands  Inventory  as  being  important. 
The  existing  section  on  wetlands  has 
been  in  effect  since  1974.  Since  that 
time,  a  immber  of  court  cases  and 
regulatory  changes  have  occurred,  but 
the  essential  regulatory  treatment  of 
wetlands  is  sin^ar  between  the  1974 


and  die  current  regulation.  As  noted  on 
the  National  Wetlands  Inventory  maps, 
the  maps  may  include  or  exclude 
wetlands  subject  to  consideration  under 
the  CWA.  Generally,  wetlands 
jurisdictional  determinations  are  made 
on  a  case-by-case  basis  by  the  Corps. 
We  have  substituted  the  word  "most" 
for  "some"  at  the  beginning  of  the 
section  for  consistency  with  the  Corps 
regulatory  program. 

Section  336.1(c)(5):  One  commenter 
recommended  consideration  of  state- 
listed  endangered  species.  State  fish  and 
game  agencies  have  an  opportunity  to 
comment  on  proposed  maintenance 
dredging  and  disposal  activities  through 
the  public  coordination  process.  The 
Corps  will  consider  recommendations 
concerning  state-listed  endangered 
species  from  such  state  agencies. 
However,  we  will  rely  on  the 
recommendations  from  the  U.S.  Fish  and 
Wildlife  Service  regarding  Federally 
protected  threatened  or  endangered 
species  for  purposes  of  compliance  with 
the  Federal  Endangered  Species  Act. 

Section  336.1(c)(6):  Several  comments 
were  received  from  the  Advisory 
Council  on  Historic  Preservation 
(ACHP)  regarding  the  procedures  for 
protecting  historic  resources.  We  have 
included  reference  to  section  106  of  the 
National  Historic  Preservation  Act  and 
deleted  reference  to  the  term  "cultural 
resources"  as  the  ACHP  believes  this 
term  to  be  misleading.  The  terms 
"historic  properties"  and  "historic 
resources"  have  been  substituted 
instead.  We  have  also  modified  this 
section  to  be  more  consistent  with  the 
ACHP  regulations.  The  first  paragraph 
of  this  section  has  been  revised  to 
remove  some  of  the  restrictive 
terminology. 

Section  336.1(c)(8):  One  commenter 
indicated  that  limiting  resource  agency 
review  to  the  public  notice  comment 
period  is  inconsistent  with  the  intent  of 
the  Fish  and  Wildlife  Coordination  Act. 
One  commenter  asked  that  this  section 
require  minimization  of  impacts  to  fish 
and  wildlife  resources.  A  commenter 
recommended  that  the  first  paiagraph 
be  modified  to  require  evaluation  of  all 
justifiable  and  appropriate  means  or 
measures  to  protect  and  conserve  fish 
and  wildlife  resources  by  including 
modification  of  or  mitigation  for 
proposed  operations  to  eliminate  or 
mitigate  any  damage  to  fish  and  wildlife 
resources. 

It  is  the  policy  of  the  Corps  to  fully 
consider  all  facets  of  the  dredging  and 
disposal  operation  with  a  view  towards 
attaining  maximum  overall  public 
benefits.  Over  the  past  15  years,  the 
Corps  has  constructed  over  19,000  acres 
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of  wetlands  and  over  2.000  dredged 
material  disposal  islands,  some  of  which 
are  considered  the  richest  bird  rookeries 
in  the  country.  Unfortunately,  as  with 
almost  any  construction  operation,  some 
adverse  impacts  to  fish  and  wildlife 
resources  will  occur.  The  creation  of 
wetlands  using  dredged  material 
requires  alteration  of  the  topography  of 
the  water  bottom  to  the  detriment  of  the 
benthic  communities,  for  example.  In 
such  cases,  a  trade-off  of  water  bottoms 
and  benthic  communities  for  wetlands 
occurs.  It  is  with  these  trade-offs  in 
mind  that  we  actively  solicit  the  views 
and  recommendations  of  the  resource 
agencies  through  the  public  involvement 
processes  of  the  CWA  and  ODA.  In 
some  cases  we  are  able  to  use  the 
dredged  material  to  benefit  fish  and 
wildlife  resources  without  long-term 
adverse  effects.  In  the  final  analysis,  we 
believe  it  is  a  Corps  responsibility  to 
determine  the  most  appropriate  course 
of  action,  including  justifiable  means 
and  measures  to  lessen  the  damage  to 
fish  and  wildlife  resources.  The  public 
notification  process  is  the  means  by 
which  we  solicit  input  from  all 
concerned  agencies  and  individuals.  We 
believe  the  notification  period,  which  is 
normally  30  days,  is  adequate  for 
resource  agency  review  and  comment 

Two  commenters  indicated  that  the 
statement  "Corps  funding  of  Fish  and 
Wildlife  Service  activities  is  not 
applicable  for  Corps  operations  and 
maintenance  projects"  was  inconsistent 
with  the  conservation  mandates  of  the 
Fish  and  Wildlife  Coordination  Act.  TTie 
Transfer  of  Funds  Agreement  between 
the  Corps  and  Fish  and  Wildlife  Service 
implementing  the  Fish  and  Wildlife 
Coordination  Act  does  not  apply  to 
Corps  maintenance  activities. 

Section  336.1(c)(10):  Several 
conunenters  requested  clarification  of 
the  statement  in  this  section  regarding 
our  policy  for  not  seeking  permits  or 
licenses  that  were  not  reasonably 
related  to  the  control  or  abatement  of 
pollution.  One  commenter  indicated  that 
this  statement  overlooked  the  fact  that 
the  state  may  own  submerged  lands. 
The  Federal  navigation  servitude 
provides  authority  for  Federal  activities 
in  aid  of  navigation  notwithstanding 
owenership  of  submerged  lands.  See 
Cherokee  Nation  of  Oklahoma  v.  United 
States,  —U.S.  (1987).  Moreover, 
established  principles  of  U.S.  law  make 
clear  that  a  Federal  agency  cannot  be 
required  to  seek  a  state  or  local 
governmental  permit  absent  a  clear, 
explicit,  and  unambiguous 
Congressional  waiver  of  Federal 
soverign  immunity.  We  have  revised  this 


section  to  be  consistent  with  those 
principles  of  U.S.  law. 

Section  336.1(c)(n):  The  first  sentence 
of  paragraph  (i)  has  been  moved  to  the 
new  S  338.1(b)  (8)  and  (9). 

Section  336.2:  The  EPA  regulations  in 
40  CFR  Part  227.  Subpart  C  provide 
guidance  on  evaluating  the  need  for 
ocean  disposal  and  alternatives  to 
ocean  disposal.  The  Subpart  C  guidance 
does  not  clearly  apply  to  all  categories 
of  dredged  material  or  provide 
procedures  for  the  Corps  when 
evaluating  the  full  range  of  disposal 
alternatives.  This  section  provides 
supplementary  guidance  for  evaluating 
the  need  for  and  alternatives  to  ocean 
disposal  for  Corps  maintenance 
dredging  activities.  Supplementary 
guidance  for  the  Corps  103  permit 
program  is  contained  in  33  CFR  Parts 
320-330.  Under  section  103  of  the  ODA 
evaluation  of  need  for  and  alternatives 
to  ocean  disposal  of  dredged  material  is 
a  Corps  of  Engineers  responsibility.  This 
section,  in  conjunction  with  40  CFR  Part 
227  is  intended  to  be  used  by  the  Corps 
to  guide  such  evaluations  for 
maintenance  dredging  activities  until 
such  time  as  this  separate  Corps 
regulation  is  promulgated. 

One  commenter  requested  the  basis 
for  the  Corps  assertion  of  authority  for 
selecting  ocean  disposal  sites.  Section 
103  of  the  ODA  requires  the  Corps  to 
make  an  independent  determination 
relative  to  the  need  for,  alternatives  to, 
and  appropriate  locations  for  ocean 
disposal  of  dredged  material.  This 
section  also  requires  permits  from  the 
Corps  for  the  transportation  for  ocean 
disposal  of  all  dredged  material.  In 
evaluating  permits  the  Corps  must  use 
the  criteria  established  by  the  EPA 
pursuant  to  section  102(a)  of  the  ODA 
relating  to  the  effects  of  disposal.  The 
Corps  must,  to  the  extent  feasible,  use 
EPA  designated  sites  when  considering 
appropriate  locations  for  disposal.  Over 
the  past  ten  years,  the  Corps  has  been 
working  with  the  EPA  to  facilitate  EPA 
site  designations  for  dredged  material. 
Since  dredged  material  amounts  to  over 
90  percent  of  all  material  disposed  of  in 
ocean  waters,  the  Corps  has  considered 
ocean  disposal  site  designations  as  a 
high  priority.  Over  the  past  several 
years  the  EPA  has  been  working 
actively  with  the  Corps  to  complete  final 
designation  for  the  remaining  ocean 
dredged  material  disposal  sites. 
Nonetheless,  we  believe  that  the  Corps 
has  ample  a'uthority  within  section  103 
to  select  (not  designate  for  general  use) 
ocean  dredged  material  disposal  sites,  if 
use  of  an  EPA  designated  site  is  not 
feasible.  Section  336.2  provides 
appropriate  procedural  guidance  for  this 


site  selection  authority,  which  requires 
consultation  with  EPA  and  use  of  the 
same  site  selection  environmental 
considerations  as  are  required  by  EPA 
under  its  site  designation  authority.  We 
have  used  this  selection  authority  in  the 
past  and  will  continue  to  use  it  in  the 
future  on  an  as  needed  basis. 

Section  336.2(c):  A  number  of  coastal 
states  objected  to  the  proposition  that 
the  ODA  may  preempt  the  CZMA  in  the 
territorial  sea.  While  we  have  decided 
to  revise  the  language  in  the  final  rule, 
we  still  believe  that  the  terms  and 
legislative  history  of  the  ODA  leave 
considerable  doubt  regarding  whether  a 
state  has  the  legal  authority  to  exert 
control  over  Corps  ocean  disposal  of 
dredged  material  in  the  territorial  sea. 
Nonetheless,  voluntarily  and  as  a  matter 
of  comity  the  Corps  will  apply  for  state 
section  401  water  quality  certification 
and  determine  consistency  with  a 
Federally  approved  coastal  zone 
management  plan  for  ocean  disposal  of 
dredged  material  within  the  three-mile 
extent  of  the  territorial  sea.  Moreover, 
the  Corps  will  attempt  to  comply  with 
any  reasonable  request  or  suggestion 
made  by  a  state  in  the  course  of  the 
water  quality  certification  or  the  CZMA 
consistency  determination  processes. 
Nonetheless,  the  Corps  reserves  its  legal 
rights  regarding  any  case  where,  within 
the  limits  of  the  territorial  sea,  a  state 
unreasonably  denies  or  conditions  a 
water  quality  certification  for  proposed 
Corps  disposal  of  dredged  material  or 
asserts  that  such  dredging  or  disposal 
would  not  be  consistent  with  an 
approved  state  CZMA  plan. 

Section  336.2(d)(4):  One  commenter 
recommended  clarification  to  indicate 
that  the  use  of  an  undesignated  ocean 
disposal  site  does  not  constitute  a 
formal  site  designation  by  EPA.  We 
agree,  and  paragraph  (d)(4)  of  this 
section  has  been  changed  to  reflect  this 
recommendation. 

Part  337— Practices  and  Procedures 

Section  337.1:  A  number  of  comments 
were  received  regarding  the  proposed 
pubic  notice  format  and  procedures. 
Some  state  agencies  objected  to  the 
Corps  procedure  that  would  allow  the 
public  notice  to  serve  as  information 
sufficient  to  constitute  a  request  for 
water  quality  certification  or  a  coastal 
zone  consistency  determination.  In  part 
we  agree.  However,  much  useful 
information  is  contained  in  the  public 
notice,  including  a  description  and  the 
location  of  the  proposed  project  and 
status  of  water  quality  certification  and 
coastal  zone  consistency.  Therefore,  we 
are  retaining  in  S  338.1(b)  (8)  and  (9)  the 
requirement  to  submit  a  public  notice  to 


the  respective  state  agencies  to  support 
the  request  for  water  quality 
certification  and  ooastri  zone 
.consistency.  Hiree  commenters 
xecommended  diat  public  notices  be 
issued  for  a  prescribed  rather  than  an 
indefinite  period  of  time.  We  do  not 
agree.  The  CWA  and  ODA  require  that 
pubUc  notices  be  issued  for  proposed 
discharges  of  dredged  material  The 
CWA  and  ODA  do  not  prescribe  an 
expiration  period  for  public  notices.  We 
believe  that  as  long  as  the  public  notice 
accurately  describes  the  dredging  and 
disposal  activity,  a  new  notice  need  not 
be  issued.  VL  a  change  in  the  disposal 
plan  is  warranted,  however,  and  the 
change  involves  the  discharge  of 
dredged  material  into  waters  of  the  U.S., 
a  new  revised  public  notice  will  be 
issued.  Three  commenters  recommended 
that  public  notices  be  issued  for  no  less 
than  30  days.  We  do  not  agree. 
Oftentimes,  maintenance  activities  that 
are  otherwise  routine  or  minor  must  be 
.performed  more  quickly  than  would  be 
possible  if  a  30  day  public  notice  and 
comment  period  had  to  be  imdertaken. 
-Such  examples  might  include  jetty ' 
stabilization  to  protect  the  integrity  of  a 
jetty  or  removal  of  a  minor  unexpected 
shoal  causing  a  serious  threat  to  public 
safety  or  interstate  commerce.  We 
believe  that  remediable  procedures  are 
necessary  for  such  unexpected  events  in 
an  expedited  time  period  without 
employing  the  emergency  procedures  of 
S  337.7. 

One  commenter  questioned  why 
public  notice  information  in  existing  33 
CFR  209.145  had  been  dropped.  Over  the 
past  15  years  of  issuing  public  notices, 
we  have  learned  that  certain  public 
notice  information  does  not  solicit 
meaningful  input  into  the  Corps 
decision-making  process  on  the 
proposed  maintenance  activity.  This 
information,  including  the  laws  under 
which  the  activity  is  to  be  reviewed,  and 
a  descnptian  of  die  existing  properties 
immediately  adjacent  to  the  disposal 
'  mea.  generally  is  included  on  location 
maps,  or  is  subject  to  potentially 
erroneous  interpretation.  However,  we 
have  established  a  procedural  format  for 
Corps  maintenance  dredging  and 
disposal  public  notices  to  promote 
Corps-wide  consistency,'  and  have 
;  added  a  number  of  useful  items  to  the 
notice  format  to  fodlitate  public 
involvement  Two  commenters 
recommended  adding  sediment  quality 
information  to  the  piiblic  notice,  and 
another  commenter  recommended 
puUic  m>tices  that  address  multiple 
Corps  projects.  We  do  not  believe  that 
the  public  notice  is  the  proper  place  to 
describe  evaluation  aqd  testing  of  the 


dredged  material.  Such  evaluations  are 
more  appropriately  conducted  in  the 
4M{b)(l)  malysis  or  ocean  disposal 
criteria  cmnptiance  document  We  have 
added  a  statement  to  paragraph  (a)  of 
this  section  to  reflect  that  die  same 
public  notice  may  "be  used  for  more  than 
one  Corps  project  in  appropriate  cases. 

Section  337.2:  A  number  of 
commenters  objected,  some  strongly,  to 
the  statement  that  the  local  project 
sponsor  or  the  state  would  be  asked  to 
fund  state  requirements  deemed 
excessive  or  unnecessary  by  the  Corps. 
One  commenter  indicated  that  this 
section  gives  district  engineers  the 
authority  to  dismiss  arbitrarily  the 
assessments  and  recommendations  of 
state  and  Federal  resource  agencies 
regarding  fish  and  wildlife  resources 
and  water  quality  unless  the  state  or 
local  sponsor  is  willing  to  bear  all 
additional  costs  beyond  those  of  the 
lowest  cost  alternatives.  Another 
commenter  indicated  that  nowhere  in 
die  CZMA.  ODA  or  CWA  is  there 
authority  to  support  the  Corps  effort  to 
shift  to  the  states  the  financial  burden  of 
Federal  compliance  with  state 
requirements.  Odier  commentere 
indicated  that  the  Corps  should  include 
state  water  quality  certification  and 
coastal  zone  consistency  determination 
conditions  and  requirements  as  line 
items  in  annual  funding  requests  to 
Congress.  Several  commenters  indicated 
that  state  agencies  should  not  be 
required  to  bear  the  cost  of  reasonable 
and  necetnary  monitoring  or  testing. 

We  agree  that  neither  agencies  nor 
non-Federal  project  sponsors  should  be 
required  to  bear  the  cost  of  reasonable 
and  necessary  monitoring  or  testing. 
However,  in  individual  cases,  it  is  not 
always  clear  how  much  monitoring  and 
testing  is  reasonable  and  necessary.  The 
Corps  dnrough  its  Federal  standard 
process  determines  technically  sufficient 
monitoring  or  testing.  State  401 
requirements  which  exceed  these 
provisions  should  not  be  at  Federal 
expense  unless  specifically  authorized 
and  funded  by  Congress.  The  Corps 
assesses  compliance  with  the  applicable 
state  water  quality  standards  using  the 
404(bKl)  guidelines  or  ODA  criteria.  The 
Corps  has  spent  well  over  $100  million 
on  pure  and  applied  research  during  the 
past  15  yean  regarding  dredging  and  the 
environmental  impacts  of  disposal. 
Much  of  this  research  has  directly 
focused  on  potential  water  quali^ 
pmtiUma  of  Open  Water  disposal  of 
dredged  material,  widi  special  attention 
to  api^icable  state  water  quality 
standards.  Thus,  when  die  Corps 
submits  findings  of  compliance  v^th 
applicable  water  quality  standards  to  a 


state,  those  findings  are  based  on 
sufficient  data  to  demonstrate 
compliance  with  the  state  standards. 
Unfortunately,  in  some  instances  state 
agencies  may  disagree  with  Corps 
findings.  The  question  then  becomes  one 
of  the  relative  extent  of  Federal  and 
state  authorities  for  their  respective 
programs.  We  do  not  dispute  or  disagree 
with  a  state's  right  to  protect  its  water 
quality.  At  the  same  time,  the  Corps  has 
a  responsibility  to  assure  that  Federal 
funds  are  used  to  carry  out  authorized 
Federal  purposes.  Should  the  Corps 
believe  that  state  requirements  for 
testing,  monitoring,  or  other  conditions 
of  state  approval  exceed  reasonable 
Federal  responsibility,  three  options  are 
available.  First,  further  coordination 
widi  the  state  could  produce  mutually 
satisfactory  requirements  to  meet  state 
water  quality  standards  or  be  consistent 
with  a  Federally  approved  coastal  zone 
management  program.  Second,  the  non- 
Federal  project  sponsor  may  wish  to 
assume  the  responsibility  for  the 
additional  requirements  in  order  to 
allow  the  project  to  proceed.  Finally,  thf 
Corps  may  determine  it  would  be  in  the 
public  interest  to  defer  dredging  and 
seek  re-evaluation  of  the  authorization 
and  funding  of  the  project  in  light  of  the 
unresolved  state  requirements. 
The  NOAA  Office  of  Coastal 
Resource  Management  has  advised  us 
that  the  states  do  not  have  authority  to 
issue  conditional  CZMA  concurrences. 
Furthermore,  if  a  state  attempts  to 
impose  conditions,  controls,  or 
requirements  that  cause  the  Corps  to 
exceed  either  its  authority  or  funding  for 
a  project  then  the  Corps  will  have 
complied  to  die  maximum  extent 
practicable  without  adding  those 
requirements.  Thus,  with  the  exception 
of  minor  word  changes  to  remove  some 
equivocal  terminology  and 
reorganization  to  more  cleariy  reflect 
our  intent  9  337.2  has  not  been 
substantially  changed  from  the  proposed 
rule. 

Section  337.5:  Several  comments  were 
received  regarding  the  proposed  general 
authorizations.  Most  commenters  agreed 
widi  our  proposed  procedures.  Three 
commenters  recommended  inclusion  of 
procedures  for  general  consistency 
determinations  for  repetitive  activities 
and  negative  determinations  for 
activities  with  litde  effect  on  the  coastal 
zone.  We  agree  and  have  added  general 
consistency  provisions  to  this  section 
and  negative  determinations  to 
S  33e.l(b)(9).  One  commenter  noted  that 
related  activities  should  not  be  included 
in  general  authcmzations.  The  CWA  and 
ODA  do  not  require  that  general 
authorizations  exclude  categories  of 
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users.  We  believe  that  general         | 
authorizations  can  allow  for  I 

beneficiaries  of  Federal  navigation 
projects  to  realize  the  benefits  for  v^ch 
the  projects  are  intended.  One 
commenter  indicated  that  general 
authorizations  are  contrary  to  the  Corps 
background  statement  that  "the  most 
appropriate  alternative  can  be  selected 
only  on  a  case-by-case  basis."  We  do 
not  believe  that  general  authorizations 
are  contrary  to  that  background 
statement.  General  authorizations  are 
intended  for  routine  minor  activities. 
They  are  not  intended  for  controversial 
disposal  actions  involving  large        l 
quantities  of  material  or  dredged      | 
material  disposal  projects  involving 
potentialy  significant  environmental 
impacts.  Nonetheless,  dredged  material 
disposal  activities  meeting  the  criteria 
for  a  general  authorization  will  still  be 
evaluated  to  determine  if  the 
requirements  of  the  Federal  standan 
are  satisfied.  These  requirements 
include  full  consideration  of  all 
practicable  alternatives. 

Section  337.6:  One  commenter 
recommended  that  the  Statement  of 
Findings  (SOF)  be  submitted  to  the  state 
in  draft  form  since  it  stands  as  a  final 
decision  once  it  is  signed.  We  do  not 
agree.  The  district  engineer  is  the 
ultimate  decision  maker  for  Corps 
maintenance  dredging  and  disposal 
activities.  The  district  engineer  must' 
consider  a  multitude  of  factors  primarily 
relating  to  whether  the  project  is  in  the 
Nation's  best  interest.  Although  the 
state  may  withhold  or  deny  water 
quality  certification  or  not  concur  in  a 
Corps  consistency  determination,  such 
actions  by  the  state  do  not  replace  the 
district  engineer's  decision-making 
authority.  The  district  engineer  may 
elect  to  override  a  state's  denial  of  a 
request  for  water  quality  certification 
using  the  CWA  section  511(a)  or  404{t) 
provisions  or  proceed  in  spite  of  a  non- 
concurrence  from  the  state  coastal  zone 
management  agency.  The  Corps  has  not 
exercised  such  options  in  the  past  nor 
are  these  options  necessarily  expected 
to  be  used  in  the  future.  The  SOF 
represents  the  final  step  in  the  district 
engineers  decision  process.  All  views  of 
interested  parties  are  fully  considered 
and  appropriately  integrated  into  the 
decision  process  by  that  time. 

Section  337.7:  In  addition  to  comments 
regarding  the  definition  of  emergency  at 
S  335.7,  one  commenter  recommended 
that  the  states  should  be  notified  of 
emergency  actions.  Another  commenter 
recommended  that  the  states  should  be 
allowed  to  provide  input  in  the 


determination  of  what  constitutes  an 
emergency.  This  section  provides  that 
states  should  be  notified  of  emergency 
actions  to  the  maximum  extent 
practicable  after  taking  into  account  the 
emergency  situation.  However,  we 
believe  that  it  is  a  Corps  responsibility 
to  determine  what  constitutes  an 
emergency  situation.  Thus,  we  have  only 
edited  this  section  to  remove  some 
equivocal  terminology. 

Section  337.8:  One  conunenter 
recommended  that  this  section  be 
revised  to  be  consistent  with  existing 
reporting  procedures  in  33  CFR 
20g.l45(k).  The  reporting  procedures  and 
format  were  revised  from  the  existing 
rule  based  on  our  experience  and  the 
need  for  reporting.  Much  of  the 
information  required  in  the  existing 
reporting  procedure  is  not  needed  for 
higher  level  decisionmakers.  We  believe 
the  new  procedures  and  format  will 
facilitate  decisionmaking  while  reducing 
paperwork  and  unnecessary 
information. 

Section  337.9:  Three  comments  were 
received  concerning  identification  and 
use  of  disposal  areas.  One  commenter 
recommended  periodic  review  and 
reconsideration  of  long-term  water 
quality  certifications  and  consistency 
agreements.  Another  commenter 
reconunended  that  long-term 
certifications  be  conditioned  to  indicate 
that  the  state  must  be  notified  of  any 
changes  in  procedures  or  practices  in 
the  projects  as  certified.  Finally,  one 
commenter  recommended  that  40  CFR 
230.80  should  be  used  as  a  mechanism 
for  identifying  suitable  disposal  areas. 
We  agree  that  the  EPA  regulations  in  40 
CFR  230.80  (Advanced  Identification  of 
Disposal  Areas)  be  referenced  as  a 
useful  mechanism  for  planning  to 
shorten  processing  time.  We  have 
included  this  reference  in  the  final  rule. 
When  states  process  requests  for  water 
quality  certification  and  review  Corps 
determinations  of  consistency  for  long- 
term  dredging  and  disposal  operations, 
timeframes  for  the  operations  are 
generally  specified  in  the  Corps  requests 
to  the  state.  These  timeframes  are 
usually  based  on  past  practices  and 
projected  dredging  and  disposal  needs. 
Where  changes  occur  and  those  changes 
warrant  reevaluation  under  the  CWA  or 
CZMA.  the  state  will  be  notified 
regarding  the  need  to  revise  the  water 
quality  certification  or  coastal  zone 
consistency  determination.  We  do  not 
expect  our  district  offices  to  contact 
state  agencies  whenever  changes  in 
operations  or  procedures  do  not  faU 
within  the  purview  of  the  CWA  or 


CZMA  As  the  state  of  the  art  regarding 
environmental  protection  advances, 
changes  in  dredging  or  disposal 
operations  may  be  warranted.  State 
agencies  will  be  advised  of  such 
changes  if  they  fall  within  the  purview 
of  the  CWA  or  CZMA. 

General  Comments 

One  comment  was  received  regarding 
the  lack  of  reflection  in  the  regulation 
for  increased  participation  by  non- 
Federal  interests  resulting  bom  the 
Water  Resources  Development  Act  of 
1986  (Pub.  L.  99-662).  The  recent  Water 
Resources  Development  Act  requires 
non-Federal  cost-sharing  for 
maintenance  dredging  of  depths  greater 
than  45  feet.  We  do  not  expect  cost 
sharing  and  partnership  arrangements  to 
alter  Federal  responsibilities  to  assure 
cost-effective  projects  consistent  with 
sound  engineering  principles  and  in 
compliance  with  Federal  environmental 
requirements. 

Three  comments  were  received 
regarding  our  policies  for  managing 
highly  contaminated  dredged  material. 
One  commenter  requested  the  basis  for 
the  Corps  assertion  that  the  substantive 
requirements  of  RCRA  and  the  Toxic 
Substances  Control  Act  are  considered 
when  evaluating  alternatives  for 
dredging  and  disposal  projects.  Another 
commenter  indicated  that  the 
regulations  presented  little  in  the  way  of 
policy  or  procedure  for  evaluating  the 
impact  of  contaminants  associated  with 
some  dredging  activities.  Finally,  one 
commenter  recommended  more 
reference  to  dredging  and  disposal  of 
contaminated  sediments. 

Over  the  past  several  years  the  Corps 
has  engaged  in  a  concentrated  effort  to 
both  identify  and  responsibly  deal  with 
the  one  to  three  percent  of  the  total 
sediments  dredged  from  Corps 
navigation  projects  which  are 
considered  highly  contaminated.  These 
state-of-the-art  procedures  are  being 
refined  and  demonstrated  at  a  number 
of  EPA  Superfund  sites  around  the 
country  where  dredging  has  been 
identified  as  a  potential  remedial  action. 
In  response  to  the  serious  concern  over 
highly  contaminated  dredged  material, 
the  Corps  developed  guidance  regarding 
management  and  disposal  of  this 
material.  This  guidance  includes  a 
technical  management  strategy  for 
disposal  with  emphasis  on  appropriate 
testing  and  contaminant  controls.  "The 
basis  of  the  strategy  is  an  extensive  data 
base  developed  in  both  Corps  and  EPA 
environmental  research  and 


development  programs  and  over  a 
decade  of  operational  experience  gained 
in  managing  and  disposing  of 
contaminated  dredged  material  in  a 
variety  of  disposal  environments  (e.g., 
in-water,  intertidal,  upland).  It  is  Army 
policy  to  use  the  management  strategy, 

where  appropriate,  to  supplement  the 
review  procedures  and  requirements 
outlined  in  the  404(b)(1)  gwdelines  (40 
CFR  Part  230)  and  the  Ocean  Dumping 
Criteria  (40  CFR  Part  220).  The  Corps 
developed  management  strategy 
represents  the  current  state  of 
knowledge  in  testing  and  interpretation 
of  environmental  effects  and 
consequences  in  disposal  of 
contaminated  dredged  material.  It  also 
provides  detailed  guidance  on  the 
selection  of  contaminant  controls  to 
include  technologies  being  considered 
and  implemented  for  remedial  action 
under  the  Superfund  Amendments  and 
Reauthorization  Act,  where  dredging 
and  disposal  of  highly  contaminated 
sediments  is  the  recommended  Cleanup 
alternative.  As  the  state  of  knowledge 
advances,  this  guidance  document  and 
policy  may  be  revised. 

List  of  Subjects 

33  CFR  Part  335 

Environmental  protection. 
Intergovernmental  relations,  Navigation, 
Definitions. 

33CFRPart336 

Environmental  protection  procedures, 
Water  pollution  control,  Navigation, 
Clean  Water  Act  procedures.  Marine 
Protection,  Research  and  Sanctuaries 
Act  procedures. 

33  CFR  Part  337 

Administrative  practice  and 
procedure. 

33  CFR  Part  338 

Navigation.  Environmental  protection. 
Waterways,  Natural  resources. 

For  the  reasons  set  out  in  the 
preamble,  Titie  33  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

Dated:  April  5, 1S8& 
Robert  W.  Page.  Sr., 
Assistant  Secretary  of  the  Army  (Civil 
Works). 

PART  l20»-(  AMENDED] 
{209.145    [Rwnovad] 

1.  33  CFR  209.145  is  removed. 

2.  Parts  335, 336, 337,  and  338  are 
added  as  set  forth  below: 


PART  33S-OPERATION  AND 
MAINTENANCE  OF  ARMY  CORPS  OF 
ENGINEERS  CIVIL  WORKS  PROJECTS 
INVOLVINQ  THE  DiSCHARQE  OF 
DREDGED  OR  FILL  MATERIAL  INTO 
WATERS  OF  THE  U.S.  OR  OCEAN 
WATERS 

335.1  Puipose. 

335.2  Authority. 

335.3  Applicability. 

335.4  Policy. 

335.5  Applicable  laws. 

335.6  Related  laws  and  Executive  Orders. 

335.7  Definitions. 

Authority:  33  U.S.a  1344;  33  U.S.C.  1413. 

§  335.1    Purpose. 

This  regulation  prescribes  the 
practices  and  procedures  to  be  followed 
by  the  Corps  of  Engineers  to  ensure 
compliance  with  the  specific  statutes 
governing  Army  Qvil  Works  operations 
and  maintenance  projects  involving  the 
discharge  of  dredged  or  fill  material  into 
waters  of  the  U.S.  or  the  transportation 
of  dredged  material  for  the  purpose  of 
disposal  into  ocean  waters.  These 
practices  and  procedures  should  be 
employed  throughout  the  decision/ 
management  process  concerning 
methodologies  and  alternatives  to  be 
used  to  ensure  prudent  operation  and 
maintenance  activities. 

9335.2    Authority. 

Under  authority  delegated  from  the 
Secretary  of  the  Army  and  in 
accordance  with  section  404  of  the 
Clean  Water  Act  of  1977  (CWA)  and 
section  103  of  the  Marine  Protection, 
Research,  and  Sanctuaries  Act  of  1972, 
hereinafter  referred  to  as  the  Ocean 
Dumping  Act  (ODA),  the  Corps  of 
Engineers  regulates  the  discharge  of 
dredged  or  fill  material  into  waters  of 
the  United  States  and  the  transportation 
of  dredged  material  for  the  purpose  of 
disposal  into  ocean  waters.  Section  404 
of  the  CWA  requires  public  notice  with 
opportunity  for  public  hearing  for 
discharges  of  dredged  or  fill  material 
into  waters  of  the  U.S.  and  that 
discharge  sites  can  be  specified  through 
the  application  of  guidelines  developed 
by  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
in  conjunction  with  the  Secretary  of  the 
Army.  Section  103  of  the  ODA  requires 
public  notice  with  opportunity  for  public 
hearing  for  the  transportation  for 
disposal  of  dredged  material  for 
disposal  in  ocean  waters.  Ocean 
disposal  of  dredged  material  must  be 
evaluated  tising  the  criteria  developed 
by  die  Administrator  of  EPA  in 
consultation  with  the  Secretary  of  the 
Army.  Section  103(e)  of  the  ODA 
provides  that  the  Secretary  of  the  Army 


may,  in  lieu  of  permit  procedures,  issue 
regulations  for  Federal  projects 
involving  the  transportation  of  dredged 
material  for  ocean  disposal  which 
require  the  application  of  the  same 
criteria,  procedures,  and  requirements 
which  apply  to  the  issuance  of  permits. 
Similarly,  the  Corps  does  not  issue  itself 
a  CWA  permit  to  authorize  Corps 
discharges  of  dredged  material  or  fill 
material  into  U.S.  waters,  but  does  apply 
the  404(b)(1)  guidelines  and  other 
substantive  requirements  of  the  CWA 
and  other  environmental  laws. 

S3354    AppUcabWty. 

This  regulation  (33  CFR  Parts  335 
through  338)  is  applicable  to  the  Corps 
of  Engineers  when  undertalcing 
operation  and  maintenance  activities  at 
Army  Civil  Works  projects. 

9335.4  Poncy. 

The  Corps  of  Engineers  undertakes 
operations  and  maintenance  activities 
where  appropriate  and  environmentally 
acceptable.  All  practicable  and 
reasonable  alternatives  are  fully 
considered  on  an  equal  basis,  lliis 
includes  the  discharge  of  dredged  or  fill 
material  into  waters  of  the  U.S.  or  ocean 
waters  in  the  least  costly  manner,  at  the 
least  costiy  and  most  practicable 
location,  and  consistent  with 
engineering  and  environmental 
requirements. 

9335.5  ApplleabI*  law*. 

(a)  The  Clean  Water  Act  (33  U.S.C 

'  1251  et  seq.)  (also  known  as  the  Federal 
Water  Pollution  Contix>l  Act 
Amendments  of  1972, 1977,  and  1987). 

(b)  The  Marine  Protection,  Research, 
and  Sanctuaries  Act  of  1972  (33  U.S.C. 
1401  et  seq.)  (commonly  referred  to  as 
the  Ocean  Dumping  Act  (ODA)). 

9335.6  Ralatad  laws  and  Executlva 
Ordaca. 

(a)  The  National  Historic  Preservation 
Act  of  1966  (16  U.S.C.  470a  et  seq.),  as 
amended. 

(b)  The  Reservoir  Salvage  Act  of  1960 
(16  U.S.C.  460),  as  amended. 

(c)  The  Endangered  Species  Act  (16 
U.S.C.  1531  et  seq.),  as  amended. 

(d)  The  Estuary  Protection  Act  (16 
U.S.C.  1221). 

(e)  The  Fish  and  WUdlife 
Coordination  Act  (16  U.S.C.  661  et  seq.), 
as  amended. 

(f)  The  National  Environmental  Policy 
Act  (42  U.S.C.  4341  et  seq.),  as  amended. 

(g)  The  Wild  and  Scenic  Rivers  Act 
(16  U.S.C.  1271  et  seq.)  as  amended. 

(h)  Section  307(c)  of  the  Coastal  Zone 
Management  Act  of  1976  (16  U.S.C.  1456 
(c)),  as  amended. 
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(i)  III*  Walw  Reaourccs  Devekpment 
Act  of  1976  (Pub.  L  94-687). 

(fl  EiMCutive  Order  11593.  Aotectioa 
and  Eahanoement  eftbe  Cultural 
Environment,  May  13. 1971.  (38  FR  8821. 
May  15. 1971). 

pc)  Bxacative  Order  11988.  Floodpkun 
Management,  May  24. 1977.  (42  FR 
28851.  May  25, 1977). 

(1)  Bxecnthre  Order  119ga  Protection 
of  Wetlands.  May  24. 1977,  (42  FR  28981. 
May  25, 1977). 

(m)  ExecDtive  Order  12372, 
Intergovwnmental  Review  of  Federal 
Programs,  Joly  14. 1982,  (47  FR  3959.  July 
16. 1982).  1 

(n)  Executive  Order  12114.  ) 

Environmental  Effects  Abroad  of  Major 
Federal  Actions,  January  4. 1979. 


S335J 

The  de&iitioiis  of  33  CFR  Parts  323. 
324,  327.  and  329  are  hereby 
incorporated.  The  following  terms  are 
defined  or  interiMeted  from  Parte  320 
thro«^  330  for  porpoees  of  33  CFR  Parts 
335teougb338. 

"Bead)  nonrishraent**  means  die 
discharge  of  (hedged  or  fill  material  for 
the  purpose  of  replenistiing  an  eroded 
beach  or  facing  secfimento  in  die 
littoral  transport  process. 

"Emergency"  means  a  situation  which 
would  resuh  in  an  unacceptable  hazard 
to  life  or  navigation,  a  significant  loss  of 
property,  or  an  immechate  and 
unforeseen  significant  economic 
hardship  if  corrective  action  is  not  taken 
within  a  time  period  less  than  the 
normal  time  needed  under  standard 
preoedwes. 

"Federal  standard"  means  the 
dredged  material  disposal  alternative  or 
alternatives  identified  by  the  Corps 
which  represent  the  least  cosUy        ■ 
attematives  consistent  with  sound    I 
engineering  practices  and  meeting  the 
environmental  standards  established  by 
the  404(b)(1)  evaluation  process  or 
ocean  dumping  criteria. 

*ti)avigable  waters  of  the  U.S."  means 
diose  waters  of  the  U.S.  that  are  subfect 
to  the  ebb  and  flow  of  the  tide 
shorewwd  to  the  mean  high  water  mark, 
and/or  are  presently  used,  have  bees 
used  in  the  past  or  may  be  sasceptiUe 
to  use  with  or  witfaoat  reasonable 
improvement  to  transport  interstate  or 
foreign  commerce.  A  more  complete 
definition  is  provided  in  33  CFR  Part  329. 
For  the  purpose  oi  this  req^ation.  the 
term  also  includes  the  confines  of 
Federal  navigation  approach  channds 
extending  into  ocean  waters  beyond  the 
territorial  sea  which  are  used  for 
interstate  or  foreign  commerce. 

"Practicable"  means  available  and 
capable  of  being  done  after  taking  into 
consideration  cost,  existiag  technology. 


and  logistics  in  light  «f  oweiall  praiKt 
IMvpoaes. 
"StatcBeBl  of  Findings"  (90F)  ^w»if 

docnaent  signed  by  tka  diMriot  o^iBaer 
after  canpfetkm  of  appnpriale 
environmental  documentation  and 
public  involvement 

'Territorial  sea"  means  the  belt  of  the 
seas  measured  from  the  line  of  ordinary 
low  water  along  that  portion  of  the  coast 
which  is  in  direct  contact  with  the  open 
sea  and  the  line  "^'■king  the  seawaitl 
limit  of  inland  waters,  extending 
seaward  a  distance  of  tlvee  miles  as 
described  in  the  convention  on  the 
territorial  sea  and  contiguous  zone,  15 
U.S.T.  1606. 

PART  39S-FACT0R8  TO  BE 
CON8IOERED  IN  THE  EVALUATION  OF 
ARMY  CORPS  OF  ENGINEERS 
DREOQINQ  PROJECTS  IN¥OLVINQ 
THE  DISCHARGE  OF  OREDQEO 
MATERIAL  INTO  WATERS  OF  THE  tL& 
AND  OCEAN  WATERS 

336.0  General. 

336.1  Discharges  of  dredged  or  fiU  material 
into  waters  of  the  U.S. 

336.2  Transportation  of  dredged  material  for 
the  purpose  of  disposal  into  ocean 
waters. 

Authority.  33  U5.C  1344;  33  UAC 1413. 
9336.0    GeneraL 

Since  die  jurisdiction  of  the  CWA 
extends  to  all  waters  of  the  U.S., 
including  the  territorial  sea,  and  the 
jurisdiction  of  the  OOA  extends  over 
ocean  waters  including  die  territorial 
sea,  the  following  rules  are  estabBshed 
to  assure  appropriate  regulation  of 
discharges  of  dredged  or  fill  material 
into  waters  of  the  U.S.  and  ocean 
waters. 

(a)  The  disposal  into  ocean  waters, 
including  the  territorial  sea,  of  dredged 
material  excavated  or  dredged  from 
navigable  waters  of  the  U.S.  will  be 
evaluated  by  the  Corps  in  accordance 
with  the'ODA. 

(b)  In  those  cases  where  the  district 
engineer  determines  that  the  discharge 
of  dredged  material  into  the  territorial 
sea  would  be  for  the  primary  purpose  of 
fill,  such  as  the  use  of  dredged  material 
for  beach  iwurishment  island  creatioa 
or  construction  of  underwater  berms. 
the  discharge  will  be  evaluated  under 
section  404  of  die  CWA 

(c)  For  those  cases  where  the  district 
engineer  detennines  that  the  materials 
proposed  for  discharge  in  die  territorial 
sea  would  not  be  adequately  ewaluatad 
under  the  section  404(b)(1)  guideiiaea  of 
die  CWA  he  may  evaluate  that  matarial 
under  the  ODA 


{ti)AppUcabhiaw*,  Sectioa  404  of  the 
uVTAgDweaawBcnacnargBOi  OrMigBO 
or  fin  aataiial  Mo  water*  of  the  US. 
AMwogh  the  Corps  does  not  proceia 
aad  iaaae  permits  for  its  own  activitfea. 
the  Coipa  aothorizes  its  owa  discharges 
of  dredged  or  fill  material  by  applying 
all  applicaUe  snbstantive  legal 
requinmenta.  including  paUc  notice, 
opportanity  for  public  bearing,  and 
application  of  the  section  404(b)(1) 
guidelines. 

(1)  The  CWA  requires  die  Corps  to 
seek  state  water  quality  certification  for 
discharges  of  dredged  or  fill  material 
into  waters  of  the  U.S. 

(2)  Section  307  of  the  Coastal  Zone 
Management  Act  (CZMA)  requires  that 
certain  activities  that  a  Federal  agency 
conducts  or  supports  be  consistent  widi 
the  Federally-approved  state 
management  plan  to  the  maximum 
extent  practicable. 

(b)  Procedures.  If  changes  in  a 
pievioualy  approved  disposal  plan  for  a 
Corps  navigatioo  project  warrant  re- 
evaluation  mder  the  CWA  the 
following  procedarea  ^ould  be  followed 
by  district  enginers  prior  to  rfiarhnrgiiig 
dredged  material  into  waters  of  the  U.S. 
except  where  emergency  action  as 
described  in  {  337.7  of  this  chapter  is 
required. 

(1)  A  public  notice  providing 
opportunity  for  a  public  hearing  should 
be  issued  at  the  earliest  practicable 
time.  The  public  notification  procedures 
vX  1 337.1  of  this  diapter  should  be 
followed. 

(2)  The  public  hearing  procedures  of 
33  CFR  Part  327  should  be  followed. 

(3)  As  soon  as  practicable,  the  district 
engineer  will  request  from  the  state  a 
401  water  quality  certification  and,  if 
applicable,  provide  a  coastal  zone 
consistency  determination  for  the  Corps 
activity  using  the  procedures  of 

S  336.1(b)  (8)  and  (9).  respectively,  of 
this  part 

(4)  Discharges  of  dredged  material 
will  be  evaluated  using  the  guidelines 
authorized  under  section  404(bKl)  of  the 
CWA  or  using  the  ODA  regulations, 
where  appropriate.  If  the  guidelines 
alone  would  prohibit  the  designation  of 
a  proposed  discharge  site,  the  economic 
impact  on  navigation  and  anchorage  of 
the  failure  to  use  the  proposed  disdiaige 
site  wiU  also  be  considered  in 
evaluating  whether  the  proposed 
discharge  is  to  be  authorized  under 
CWA  section  404(b)(2). 

(5)  The  EPA  Administrator  can 
prohibit  or  sestiict  the  uae  of  any 
defined  area  as  a  dischaoge  site  under 
404(c)  whenever  be  determines,  after 


notice  and  opportunity  for  public 
hearing  and  after  consultation  with  the 
Secretary  of  die  Army,  that  the 
discharge  of  such  materials  into  such 
areas  will  have  an  unacceptable  adverse 
effect  on  municipal  water  supplies, 
shellfish  beds  and  fishery  areas, 
wildlife,  or  recreation  areas.  Upon 
notification  of  the  prohibition  of  a 
discharge  site  by  the  Administrator  the 
district  engineer  will  complete  the 
administrative  processing  of  the 
proposed  project  up  to  the  point  of 
signing  the  Statement  of  Findings  (SOF) 
or  Record  of  Decision  (ROD).  The 
unsigned  SOF  or  ROD  along  with  a 
report  described  in  $  337.8  of  this 
chapter  will  be  forwarded  dirough  the 
appropriate  Division  office  to  the 
Dredging  Division.  Office  of  die  Chief  of 
Engineers. 

(6)  In  accordance  with  the  National 
Environmental  Policy  Act  (NEPA).  and 
the  regulations  of  the  Council  on 
Environmental  Quality  (40  CFR  Parts 
1500-1508),  an  Environmental  Impact 
Statement  (EIS)  or  Environmental 
Assessment  (EA)  will  be  prepared  for  all 
Corps  of  Engineers  projects  involving 
the  discharge  of  dredged  or  fill  material, 
unless  such  projects  are  included  within 
a  categorical  exclusion  found  at  33  CFR 
Part  230  or  addressed  within  an  existing 
EA  or  EIS.  If  a  proposed  maintenance 
activity  will  result  in  a  deviation  in  the 
operation  and  maintenance  plan  as 
described  in  die  EA  or  EIS.  the  district 
engineer  will  determine  the  need  to 
prepare  a  new  EA,  EIS.  or  supplement.  If 
a  new  EA  EIS.  or  supplement  is 
required,  the  procedures  of  33  CFR  Part 
230  WiU  be  followed. 

(7)  If  it  can  be  anticipated  diat  related 
work  by  other  Federal  or  non-Federal 
interests  will  occur  in  the  same  area  as 
Corps  projects,  the  district  engineer 
should  use  all  reasonable  means  to 
include  it  in  the  planning,  processing, 
and  review  of  Corps  projects.  Related 
work  normally  includes,  but  is  not 
necessarily  limited  to,  maintenance 
dredging  of  approach  channels  and 
berthing  areas  connected  to  Federal 
navigation  channels.  The  district 
engineer  should  coordinate  the  related 
work  with  interested  Federal,  state, 
regional,  and  local  agencies  and  the 
general  public  at  the  same  time  he  does 
so  for  the  Corps  project.  The  district 
engineer  should  ensure  that  relate'd 
woric  meets  all  substantive  and 
procedural  requirements  of  33  CFR  Parts 
320  dirough  330.  Documents  covering 
Corps  maintenance  activities  normally 
should  also  include  an  appropriate 
discussion  of  ancillary  maintenance 
work.  District  engineers  should  assist 
local  intereste  to  obtain  from  the  state 


any  necessary  section  401  water  quality 
certification  and,  if  required,  the  section 
307  coastal  zone  consistency 
concurrence.  The  absence  of  such 
certification  or  concurrence  by  the  state 
or  the  denial  of  a  Corps  permit  for 
related  work  shall  not  be  cause  for 
delay  of  the  Federal  project  Local 
sponsors  will  be  responsible  for  hmding 
any  related  work.  If  permitting  of  the 
related  work  complies  with  all  legal 
requirements  and  is  not  contrary  to  the 
public  interest,  section  10,  404,  and  103 
permits  normally  will  be  issued  by  the 
district  engineer  in  a  separate  SOF  or 
ROD.  Authorization  by  nationwide  or 
regional  general  permit  may  be 
appropriate.  If  the  related  work  does  not 
receive  a  necessary  state  water  quality 
certification  and/or  CZMA  consistency 
concurrence,  or  are  determined  to  be 
contrary  to  the  pubhc  interest  the 
district  engineer  should  re-examine  the 
project  viability  to  ensure  that  continued 
maintenance  is  warranted. 

(8)  State  water  quality  certification: 
Section  401  of  the  CWA  requires  the 
Corps  to  seek  state  water  quality 
certification  for  dredged  material 
disposal  into  waters  of  the  U.S.  The 
state  certification  request  must  be 
processed  to  a  conclusion  by  the  state 
within  a  reasonable  period  of  time. 
Otherwfse,  the  certification 
requirements  of  section  401  are  deemed 
waived.  The  district  engineer  will 
request  water  quality  certification  bom 
the  state  at  the  earliest  practicable  time 
using  the  following  procedures: 

(i)  In  addition  to  the  Corps  section  404 
public  notice,  information  and  data 
demonstrating  compliance  with  state 
water  quality  standards  will  be 
provided  to  the  state  water  quality 
certifying  agency  along  %vith  the  request 
for  water  quality  certification.  The 
information  and  data  may  be  included 
within  the  404(b)(1)  evaluation.  The 
district  engineer  will  request  water 
quality  certification  to  be  consistent 
with  the  maintenance  dredging  schedule 
for  the  project.  Submission  of  the  public 
notice,  including  information  and  data 
demonstrating  compliance  with  the  state 
water  quality  standards,  will  constitiite 
a  valid  water  quality  certification 
request  pursuant  to  section  401  of  die 
CWA. 

(ii)  If  the  proposed  disposal  activity 
may  violate  state  water  quality 
standards,  after  consideration  of 
disposal  site  dilution  and  dispersion,  the 
district  engineer  will  work  with  the  state 
to  acquire  data  to  satisfy  compliance 
with  the  state  water  quality  standards. 
The  district  engineer  will  use  the 
technical  manual  "Management  Strategy 
for  Disposal  of  Dredged  Material: 


Contaminant  Testing  and  Controls"  or 
its  appropriate  updated  version  as  a 
guide  for  developing  the  appropriate 
tests  to  be  conducted  on  such  dredged 
material. 

(iii)  If  the  state  does  not  take  final 
action  on  a  request  for  water  quality 
certification  within  two  months  from  the 
date  of  the  initial  request  the  district 
engineer  vnW  notify  the  state  of  his 
intention  to  presume  a  waiver  as 
provided  by  section  401  of  the  CWA.  If 
the  state  agency,  within  the  two-month 
period,  requests  an  extension  of  time, 
the  district  engineer  may  approve  one 
30-day  extension  unless,  in  his  opinion, 
the  magnitude  and  complexity  of  the 
information  contained  in  the  request 
warrants  a  longer  or  additional 
extension  period.  The  total  period  of 
time  in  which  the  state  must  act  should 
not  exceed  six  months  from  the  date  of 
the  initial  request  Waiver  of  water 
quality  certification  can  be  conclusively 
presumed  after  six  months  fxoxa  the  date 
of  the  initial  request. 

(iv)  The  procedures  of  S  337.2  will  be 
followed  if  the  district  engineer 
detennines  that  the  state  data 
acquisition  requirements  exceed  those 
necessary  in  establishment  of  the 
Federal  standard. 

(9)  State  coastal  zone  consistency: 
Section  307  of  die  CZMA  requires  that 
activities  subject  to  the  CZMA  which  a 
Federal  agency  conducts  or  supports  be 
consistent  with  the  Federally  approved 
state  management  program  to  the 
maximum  extent  practicable.  The  state 
is  provided  a  reasonable  period  of  time 
as  defined  in  §  336.1(b)(9)(iv)  to  take 
final  action  on  Federal  consistency 
determinations;  otherwise  state 
concurrence  can  be  presumed.  The 
district  engineer  will  provide  the  state  a 
consistency  determination  at  the  earliest 
practicable  time  using  the  following 
procedures: 

(i)  The  Corps  section  404  public  notice 
and  any  additional  information  that  the 
district  engineer  determines  to  be 
appropriate  will  be  provided  the  state 
coastal  zone  management  agency  along 
with  the  consistency  determination.  The 
consistency  determination  will  consider 
the  maintenance  dredging  schedule  for 
the  project.  Submission  of  the  public 
notice  and,  as  appropriate,  any 
additional  information  as  determined  by 
the  district  engineer  will  constitute  a 
valid  coastal  zone  consistency 
determination  pursuant  to  section  307  of 
die  CZMA. 

(ii)  If  the  district  engineer  decides  that 
a  consistency  determination  is  not 
required  for  a  Corps  activity,  he  may 
provide  the  state  agency  a  writien 
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determination  that  the  CZMA  does  not 
apply. 

(iii)  The  district  engineer  may  provide 
the  state  agency  a  general  consistency 
determination  for  routine  or  repetitive 
activities.  | 

(iv]  If  the  state  fails  to  provide  a    I 
response  within  45  days  from  receipt  of 
the  initial  consistency  determination, 
the  district  engineer  will  presume  state 
agency  concurrence.  If  the  state  agency, 
within  the  45-day  period,  requests  an 
extension  of  time,  the  district  engineer 
will  approve  one  15-day  extension 
unless,  in  his  opinion,  the  magnitude  and 
complexity  of  the  information  contained 
in  the  consistency  determination 
warrants  a  longer  or  additional 
extension  period.  The  longer  or 
additional  extension  period  shall  not 
exceed  six  months  from  the  date  of  the 
initial  consistency  determination. 

(v)  If  the  district  engineer  determines 
that  the  state  recommendations  to 
achieve  consistency  to  the  maximum 
degree  practicable  exceed  either  his 
authority  or  funding  for  a  proposed 
dredging  or  disposal  activity,  he  will  so 
notify  the  state  coastal  zone 
management  agency  indicating  that  the 
Corps  has  complied  to  the  maximum 
extent  practicable  with  the  state's     I 
coastal  zone  management  program.  If 
the  district  engineer  determines  that , 
state  recommendations  to  achieve 
consistency  to  the  maximum  degree 
practicable  do  not  exceed  his  authority 
or  funding  but.  nonetheless,  are 
excessive,  he  will  follow  the  procedures 
of  S  337.2. 

(c)  Evaluation  factors.  The  following 
factors  will  be  used,  as  appropriate,  to 
evaluate  the  discharge  of  dredged 
material  into  waters  of  the  U.S.  Other 
relevant  factors  may  also  be  evaluated, 
as  needed. 

(1)  Navigation  and  Federal  standard. 
The  maintenance  of  a  reliable  Federal 
navigation  system  is  essential  to  the 
economic  well-being  and  national 
defense  of  the  country.  The  district 
engineer  will  give  full  consideration  to 
the  impact  of  the  failure  to  maintain 
navigation  channels  on  the  national  and, 
as  appropriate,  regional  economy.  It  is 
the  Corps'  policy  to  regulate  the 
discharge  of  dredged  material  from  its 
projects  to  assure  that  dredged  material 
disposal  occurs  in  the  least  costly, 
environmentally  acceptable  manner, 
consistent  with  engineering 
requirements  established  for  the  project. 
The  environmental  assessment  or 
environmental  impact  statement,  in 
conjunction  with  the  section  404(h)(1) 
guidelines  and  public  notice 
coordination  process,  can  be  used  as  a 
guide  in  formulating  environmentally 
acceptable  alternatives.  The  least  costly 


alternative,  consistent  with  sound 
engineering  practices  and  selected 
through  the  404(b)(l]  guidelines  or  ocean 
disposal  criteria,  will  be  designated  the 
Federal  standard  for  the  proposed 
project. 

(2)  Water  quality.  The  404(b)(1) 
guidelines  at  40  CFR  Part  230  and  ocean 
dumping  criteria  at  40  CFR  Part  220 
implement  the  environmental  protection 
provisions  of  the  CWA  and  ODA, 
respectively.  These  guidelines  and 
criteria  provide  general  regulatory 
guidance  and  objectives,  but  not  a 
speciflc  technical  framework  for 
evaluating  or  managing  contaminated 
sediment  that  must  be  dredged.  Through 
the  section  404(b)(1)  evaluation  process 
(or  ocean  disposal  criteria  for  the 
territorial  sea),  the  district  engineer  will 
evaluate  the  water  quality  impacts  of 
the  proposed  project.  The  evaluation 
will  include  consideration  of  state  water 
quality  standards.  If  the  district  engineer 
determines  the  dredged  material  to  be 
contaminated,  he  will  follow  the 
guidance  provided  in  the  most  current 
published  version  of  the  technical 
manual  for  contaminant  testing  and 
controls.  This  manual  is  currently  cited 
as:  Francingues,  N.R..  Jr.,  et  al.  1985. 
"Management  Strategy  for  Disposal  of 
Dredged  Material:  Contaminant  Testing 
and  Controls,"  Miscellaneous  Paper  D- 
85-1,  U.S.  Army  Waterways  Experiment 
Station,  Vicksburg,  Mississippi.  The 
procedures  of  S  336.1(b)(8)  will  be 
followed  for  state  water  quality 
certiflcation  requests. 

(3)  Coastal  zone  consistency.  As 
appropriate,  the  district  engineer  will 
determine  whether  the  proposed  project 
is  consistent  with  the  state  coastal  zone 
management  program  to  the  maximum 
extent  practicable.  The  procedures  of 

S  336.1(b)(9)  will  be  followed  for  coastal 
zone  consistency  determinations. 

(4)  Wetlands.  Most  wetland  areas 
constitute  a  productive  and  valuable 
public  resource,  the  unnecessary 
alteration  or  destruction  of  which  should 
be  discouraged  as  contrary  to  the  public 
interest.  The  district  engineer  will, 
therefore,  follow  the  guidance  in  33  CFR 
320.4(b)  and  EO  11990,  dated  May  24. 
1977,  when  evaluating  Corps  operations 
and  maintenance  activities  in  wetlands. 

(5)  Endangered  species.  All  Corps 
operations  and  maintenance  activities 
will  be  reviewed  for  the  potential  impact 
on  threatened  or  endangered  species, 
pursuant  to  the  Endangered  Species  Act 
of  1973.  If  the  district  engineer 
determines  that  the  proposed  activity 
will  not  affect  listed  species  or  their 
critical  habitat,  a  statement  to  this  effect 
should  be  included  in  the  public  notice. 
If  the  proposed  activity  may  affect  listed 
species  or  their  critical  habitat. 


appropriate  discussions  will  be  initiated 
with  the  U.S.  Fish  and  Wildlife  Service 
or  National  Marine  Fisheries  Service, 
and  a  statement  to  this  effect  should  be 
included  in  the  public  notice.  (See  50 
CFR  Part  402). 

(6)  Historic  resources.  Archeological, 
historical,  or  architectural  resource 
surveys  may  be  required  to  locate  and 
identify  previously  unrecorded  historic 
properties  in  navigation  channels  and  at 
dredged  or  fill  material  disposal  sites.  If 
properties  that  may  be  historic  are 
known  or  found  to  exist  within  the 
navigation  channel  or  proposed  disposal 
area,  Held  testing  and  analysis  may 
sometimes  be  necessary  in  order  to 
evaluate  the  properties  against  the 
criteria  of  the  National  Register  of 
Historic  Places.  Such  testing  should  be 
limited  to  the  amount  and  kind  needed 
to  determine  eligibility  for  the  National 
Registen  more  detailed  and  extensive 
work  on  a  property  may  be  prescribed 
later,  as  the  outcome  of  review  under 
section  106  of  the  National  Historic 
Preservation  Act.  Historic  properties  are 
not  normally  found  in  previously 
constructed  navigation  chaimels  or 
previously  used  disposal  areas. 
Therefore,  surveys  to  identify  historic 
properties  should  not  be  conducted  for 
maintenance  dredging  and  disposal 
activities  proposed  within  the 
boundaries  of  previously  constructed 
navigation  channels  or  previously  used 
disposal  areas  unless  there  is  good 
reason  to  believe  that  historic  properties 
exist  there. 

(i)  The  district  engineer  will  establish 
whether  historic  properties  located  in 
navigation  channels  or  at  disposal  sites 
are  eligible  for  inclusion  in  the  National 
Register  of  Historic  Places  in 
accordance  with  applicable  regulations 
of  the  Advisory  Council  on  Historic 
Preservation  and  the  Department  of  the 
Interior. 

(ii)  The  district  engineer  will  take  into 
account  the  effects  of  any  proposed 
actions  on  properties  included  in  or 
eligible  for  inclusion  in  the  National 
Register  of  Historic  Places,  and  will 
request  the  comments  of  the  Advisory 
Council  on  Historic  Preservation,  in 
accordance  with  applicable  regidations 
of  the  Advisory  Council  on  Historic 
Preservation. 

(7)  Scenic  and  recreational  values,  (i) 
Mainteliance  dredging  and  disposal 
activities  may  involve  areas  which 
possess  recognized  scenic,  recreational, 
or  similar  values.  Full  evaluation 
requires  that  due  consideration  be  given 
to  the  effect  which  dredging  and 
disposal  of  the  dredged  or  flll  material 
may  have  on  the  enhancement 
preservation,  or  development  of  such 


values.  Recognition  of  these  values  is 
often  reflected  by  state,  regional,  or 
local  land  use  classification  or  by 
similar  Federal  controls  or  policies. 
Operations  and  maintenance  activities 
should,  insofar  as  possible,  be  , 
coniiatent  with  and  avoid  adverse 
effects  on  the  values  or  purposes  for 
which  such  resources  have  been 
recognized  or  set  aside,  and  for  which 
those  classifications,  controls,  or 
policies  were  established.  Special 
consideration  must  be  given  to  rivers 
named  in  section  3  of  the  Wild  and 
Scenic  Rivers  Act  and  those  proposed 
for  inclusion  as  provided  by  section  4 
and  5  of  the  Act  or  by  later  legislation, 
(ii)  Any  other  areas  named  in  Acts  of 
Congress  or  Presidential  Proclamations, 
such  as  National  Rivers,  National 
Wilderness  Areas,  National  Seashores, 
National  Parks,  and  National 
Monuments,  should  be  given  full 
consideration  when  evaluating  Corps 
operations  and  maintenance  activities. 

(8)  Fish  and  wildlife,  (i)  In  those  cases 
where  the  Fish  and  Wildhfe 
Coordination  Act  (FWCA)  applies, 
district  engineers  will  consult  through 
the  pubUc  notification  process,  with  the 
Regional  Directors  of  the  U.S.  Fish  and 
Wildlife  Service  and  the  National 
Marine  Fisheries  Service  and  the  head 
of  the  agency  responsible  for  fish  and 
wildlife  for  the  state  in  which  the  work 
is  to  be  performed,  with  a  view  to  the 
conservation  of  fish  and  wildlife 
resources  by  considering  ways  to 
prevent  their  direct  and  indirect  loss  and 
damage  due  to  the  proposed  operation 
and  maintenance  activity.  The  district 
engineer  will  give  full  consideration  to 
these  views  on  fish  and  wildlife 
conservation  in  evaluating  the  activity. 
The  proposed  operations  may  be 
modified  in  order  to  lessen  the  damage 
to  such  resources.  The  district  engineer 
should  include  such  justifiable  means 
and  measures  for  fish  and  wildlife 
resources  that  are  found  to  be 
appropriate.  Corps  funding  of  Fish  and 
Wildlife  Service  activities  under  the 
Transfer  of  Funds  Agreement  between 
the  Fish  and  Wildlife  Service  and  the 
Corps  is  not  applicable  for  Corps 
operation  and  maintenance  projects. 

(ii)  District  engineers  shotdd  consider 
ways  of  reducing  unavoidable  adverse 
environmental  impacts  of  dredging  and 
disposal  activities.  The  determination  as 
to  the  extent  of  implementation  of  such 
measures  will  be  done  by  the  district 
engineer  after  weighing  the  benefits  and 
detriments  of  the  maintenance  work  and 
considering  applicable  environmental 
laws,  regulations,  and  other  relevant 
factors. 

(9)  Marine  sanctuaries.  Operations 
and  maintenance  activities  involving  the 


discharge  of  dredged  or  fill  material  in  a 
marine  sanctuary  established  by  the 
Secretary  of  Commerce  under  authority 
of  section  302  of  the  ODA  should  be 
evaluated  for  the  impact  on  the  marine 
sanctuary.  In  such  a  case,  certification 
should  be  obtained  from  the  Secretary 
of  Commerce  that  the  proposed  project 
is  consistent  with  the  purposes  of  Title 
III  of  the  ODA  and  can  be  carried  out 
within  the  regulations  promulgated  by 
the  Secretary  of  Commerce  to  control 
activities  within  the  marine  sanctuary. 

(10)  Other  state  requirements.  District 
engineers  will  make  all  reasonable 
efforts  to  comply  with  state  water 
quality  standards  and  Federally 
approved  coastal  zone  programs  using 
the  procedures  of  SS  336.1(b)  (8),  (9),  and 
337.2.  District  engineers  should  not  seek 
state  permits  or  licenses  unless 
authorized  to  do  so  by  a  clear,  explicit 
and  unambiguous  Congressional  waiver 
of  Federal  sovereign  immunity,  giving 
the  state  authority  to  impose  that 
requirement  on  Federal  activities  (e.g., 
CWA  sections  401  and  404(t),  and 
CZMA  section  307  (c)(1)  and  (c)(2)). 

(11)  Additional  factors.  In  addition  to 
the  factors  described  in  paragraphs 
(c)(l)-(9)  of  this  section,  the  following 
factors  should  also  be  considered. 

(i)  The  evaluation  of  Corps  operations 
and  maintenance  activities  involving  the 
discharge  of  dredged  or  fill  material  into 
waters  of  the  U.S.  is  a  continuing 
process  and  should  proceed 
concurrently  with  the  processing  of  state 
water  qualify  certification  and,  if 
required,  the  provision  of  a  coastal  zone 
consistency  determination  to  the  state.  If 
a  local  agency  having  jurisdiction  over 
or  concern  with  the  particular  activify 
comments  on  the  project  through  the 
public  notice  coordination,  due 
consideration  should  be  given  to  those 
official  views  as  a  reflection  of  local 
factors. 

(ii)  Where  officially  adopted  state, 
regional,  or  local  land  use 
classifications,  determinations,  or 
policies  are  applicable,  they  normally 
will  be  presumed  to  reflect  local  views 
and  will  be  considered  in  addition  to 
other  national  factors. 

§  336.2    Trwwportatioii  of  dredged 
material  for  ttM  purpose  of  disposal  Into 
ocoan  waters. 

(a)  Applicable  law.  Section  103(a)  of 
the  ODA  provides  that  the  Corps  of 
Engineers  may  issue  permits,  after 
notice  and  opportunity  for  pubUc 
hearing,  for  the  transportation  of 
dredged  material  for  disposal  into  ocean 
waters. 

(b)  Procedures.  The  following 
procedures  will  be  followed  by  district 
engineers  for  dredged  material  disposal 


into  ocean  waters  except  where 
emergency  action  as  described  in  S  337.7 
of  this  chapter  is  required. 

(1)  In  accordance  with  the  provisions 
of  section  103  of  the  ODA.  the  district 
engineer  should  issue  a  public  notice 
giving  opportunity  for  public  hearing, 
following  the  procedures  described  in 

S  337.1  of  this  chapter  for  Corps 
operation  and  maintenance  activities 
involving  disposal  of  dredged  material 
in  ocean  waters,  as  well  as  dredged 
material  transported  through  the 
territorial  sea  for  ocean  disposal. 

(2)  The  public  hearing  procedures  of 
33  CFR  Part  327  should  be  followed. 

(c)  State  permits  and  licenses.  The 
terms  and  legislative  history  of  the  ODA 
leave  some  doubt  regarding  whether  a 
state  has  legal  authorify  to  exert  control 
over  ocean  dumping  activities  of  the 
Corps  in  the  territorial  sea  covered 
under  the  Act  (see  section  106(d]). 
Notwithstanding  this  legal  question,  the 
Corps  will  voluntarily  as  a  matter  of 
comify  apply  for  state  section  401  water 
quality  certification  and  determine 
consistency  with  a  Federally-approved 
coastal  zone  management  plan  for  Corps 
ocean  disposal  of  dredged  material 
within  the  three-mile  extent  of  the 
territorial  sea.  Moreover,  the  Corps  will 
attempt  to  comply  with  any  reasonable 
requirement  imposed  by  a  state  in  the 
course  of  the  401  certification  process  or 
the  CZMA  consistency  determination 
process.  Nevertheless,  the  Corps 
reserves  its  legal  rights  regarding  any 
case  where  a  state  unreasonably  denies 
or  conditions  a  401  water  quality 
certification  for  proposed  Corps  ocean 
disposal  of  dredged  material  within  the 
limits  of  the  territorial  sea,  or  asserts 
that  such  disposal  would  not  be 
consistent  with  an  approved  state 
CZMA  plan.  If  such  a  circumstance 
arises,  the  district  engineer  shall  so 
notify  the  division  engineer  who  then 
decides  on  consultation  with  CECW-D. 
CECW-Z,  and  CECC-E  for  purposes  of 
determining  the  Corps  of  Engineers' 
appropriate  response  and  course  of 
action. 

(d)  Evaluation  factors.  (1)  In  addition 
to  the  appropriate  evaluation  factors  of 
§  336.1(c),  activities  involving  the 
transportation  of  dredged  material  for 
the  piupose  of  disposal  in  ocean  waters 
will  be  evaluated  by  the  Corps  to 
determine  whether  the  proposed 
disposal  will  unreasonably  degrade  or 
endanger  human  health,  welfare,  or 
amenities,  or  the  mfirine  environment 
ecological  systems  or  economic 
potentialities.  In  making  this  evaluation, 
the  district  engineer,  in  addition  to 
considering  the  criteria  develo;>ed  by 
EPA  on  the  effects  of  the  dumping,  will 
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also  consider  navigation,  economic  and 
industrial  development,  and  foreign  and 
domestic  commerce,  as  well  as  the 
availability  of  alternatives  to  ocean 
disposal,  in  determining  the  need  for 
ocean  disposal  of  dredged  material. 
Where  ocean  disposal  is  determined  to 
be  appropriate,  the  district  engineer  will, 
to  the  extent  feasible,  specify  disposal 
sites  which  have  been  designated  by  the 
Administrator  pursuant  to  section  102(c) 
of  the  ODA. 

(2)  As  provided  by  the  EPA 
regulations  at  40  CFR  225.2(b-e)  for ' 
implementing  the  procedures  of  section 
102  of  the  ODA,  the  regional  j 
administrator  of  EPA  may  make  an  ' 
independent  evaluation  of  dredged 
material  disposal  activities  regulated 
under  section  103  of  the  ODA  related  to 
the  effects  of  dumping.  The  EPA 
regulations  provide  that  the  regional 
administrator  make  said  evaluation 
within  15  days  after  receipt  of  all 
requested  information.  The  regional 
administrator  may  request  from  the 
district  engineer  an  additional  15-day 
period  for  a  total  of  to  30  days.  The  EPA 
regulations  provide  that  the  regional 
administrator  notify  the  district  engineer 
of  non-compliance  with  the 
environmental  impact  criteria  or  with 
any  restriction  relating  to  critical  areas 
on  the  use  of  an  EPA  recommended 
disposal  site  designated  pursuant  to 
section  102(c)  of  the  ODA.  In  cases 
where  the  regional  administrator  has 
notiHed  the  district  engineer  in  writing 
that  the  proposed  disposal  will  not 
comply  with  the  criteria  related  to  the 
effects  of  dumping  or  related  to  critical 
area  restriction,  no  dredged  material 
disposal  may  occur  unless  and  until  the 
provisions  of  40  CFR  225.3  are  followed 
and  the  Administrator  grants  a  waiver 
of  the  criteria  pursuant  to  section  103(d) 
of  the  ODA. 

(3)  If  the  regional  administrator 
advises  the  district  engineer  that  the 
proposed  disposal  will  comply  with  the 
criteria,  the  district  engineer  will 
complete  the  administrative  record  and 
sign  the  SOF.  , 

(4)  In  situations  where  an  EPA-     j 
designated  site  is  not  feasible  for  use  or 
where  no  site  has  been  designated  by 
the  EPA,  the  district  engineer,  in       [ 
accordance  with  the  ODA  and  in 
consultation  with  EPA,  may  select  a  site 
pursuant  to  section  103.  Appropriate 
NEPA  doctmientation  should  be  used  to 
support  site  selections.  District 
engineers  should  address  site  selection 
factors  in  the  NEPA  docmnent.  District 
engineers  will  consider  the  criteria  of  40 
CFR  Parts  227  and  228  when  selecting 
ocean  disposal  sites,  as  well  as  other 
technical  and  economic  contideraticpis. 


Emphasis  will  be  placed  on  evaluation 
to  determine  the  need  for  ocean  disposal 
and  other  available  alternatives.  Each 
alternative  should  be  fully  considered 
on  an  equal  basis,  including  the  no 
dredging  option. 

(5)  If  the  regional  administrator 
advises  the  district  engineer  that  a 
proposed  ocean  disposal  site  or  activity 
will  not  comply  with  the  criteria,  the 
district  engineer  should  proceed  as 
follows. 

(i)  The  district  engineer  should 
determine  whether  there  is  an 
economically  feasible  alternative 
method  or  site  available  other  than  the 
proposed  ocean  disposal  site.  If  there 
are  other  feasible  alternative  methods  or 
sites  available,  the  district  engineer  will 
evaluate  the  engineering  and  economic 
feasibility  and  environmental 
acceptability  of  the  alternative  sites. 

(ii)  If  the  district  engineer  makes  a 
determination  that  there  is  no 
economically  feasible  alternative 
method  or  site  available,  he  will  so 
advise  the  regional  administrator  of  his 
intent  to  proceed  with  the  proposed 
action  setting  forth  his  reasons  for  such 
determination. 

(iii)  If  the  regional  administrator 
advises,  within  15  days  of  the  notice  of 
the  intent  to  issue,  that  he  will 
commence  procedures  specifled  by 
section  103(c)  of  the  ODA  to  prohibit  use 
of  a  proposed  disposal  site,  the  case  will 
be  forwarded  through  the  respective 
Division  office  and  CECW-D  to  the 
Secretary  of  the  Army  or  his  designee 
for  further  coordination  with  the 
Administrator  of  EPA  and  final 
resolution.  The  report  forwarding  the 
case  should  be  in  the  format  described 
in  S  337.8  of  this  chapter. 

(iv)  The  Secretary  of  the  Army  or  his 
designee  will  evaluate  the  proposed 
project  and  make  a  final  determination 
on  the  proposed  disposal.  If  the  decision 
of  the  Secretary  of  the  Army  or  his 
designee  is  that  ocean  disposal  at  the 
proposed  site  is  required  because  of  the 
unavailability  of  economically  feasible 
alternatives,  he  will  seek  a  waiver  from 
the  Administrator,  EPA,  of  the  criteria  or 
of  the  critical  site  designation  in 
accordance  with  section  103(d)  of  the 
ODA. 

PART  337-PRACTlCE  AND 
PROCEDURE 

Sec. 

337.0  Purpose. 

337.1  Public  notice. 

337.2  State  requirements. 

337.3  Transfer  of  section  404  program  to  the 
states. 

337.4  Memoranda  of  Agreement  (MOA). 

337.5  General  authorizations. 


Sec 

337.6  Statement  of  Findings  (SOF). 

337.7  Emergency  actions. 

337.8  Reports  to  higher  echelons. 

337.9  Identification  and  use  of  disposal 
areas. 

337.10  Supervision  of  Federal  projects. 
Authority:  33  U.S.C.  1344;  33  U.S.C  1413. 

S  337.0    Purpose. 

The  practices  and  procedures  part  of 
this  regulation  apply  to  all  Corps 
operations  and  maintenance  activities 
involving  the  discharge  of  dredged  or  Hll 
material  in  waters  of  the  U.S.  and  ocean 
waters  and  related  activities  of  local 
interests  accomplished  to  ensure 
continued  functions  of  constructed 
Corps  projects. 

9  337.1    Putilic  notice. 

Presently,  public  notiHcation  of 
proposed  discharges  of  dredged  or  fill 
material  is  required  by  the  provisions  of 
section  103  of  the  ODA  and  sections  401 
and  404  of  the  CWA.  District  engineers 
are  encouraged  to  develop  procedures  to 
avoid  unnecessary  duplication  of  state 
agency  procedures.  Joint  public 
notification  procedures  should  be  a 
primary  factor  in  the  development  of 
Memoranda  of  Agreement  with  the 
states  as  described  in  §  337.4. 

(a)  With  the  possible  exception  of 
emergency  actions  as  discussed  in 
§  337.7,  the  district  engineer  should  issue 
a  public  notice  for  projects  involving  the 
discharge  of  dredged  or  fill  material  into 
waters  of  the  U.S.  or  ocean  waters 
unless  the  project  is  authorized  by  a 
general  permit.  Public  notices  for  Corps 
operation  and  maintenance  activities 
are  normally  issued  for  an  indefinite 
period  of  time  and  are  not  reissued 
unless  changes  in  the  disposal  plan 
warrant  re-evaluation  under  section  404 
of  the  CWA  or  section  103  of  the  ODA. 
The  public  notice  is  the  primary  method 
of  advising  all  interested  parties  of 
Federal  projects  and  of  soliciting 
comments  and  information  necessary  to 
evaluate  the  probable  impact  of  the 
discharge  of  dredged  or  fill  material  into 
waters  of  the  U.S.  or  ocean  waters.  The 
notice  should,  therefore,  include 
sufficient  information  to  provide  a  clear 
understanding  of  the  natiu-e  of  the 
activity  and  related  activities  of  local 
interests  in  order  to  generate  meaningful 
comments.  A  single  public  notice  may 
be  used  for  more  than  one  project  in 
appropriate  cases.  The  notice  normally 
should  include  the  following  items: 

(1)  The  name  and  location  of  the 
project  and  proposed  disposal  site. 

(2)  A  general  description  of  the  project 
and  a  description  of  the  estimated  type, 
composition,  and  quemtity  of  materials 
to  be  discharged,  the  proposed  time 


schedule  for  the  dredging  activity,  and 
the  types  of  equipment  and  methods  of 
dredging  and  conveyance  proposed  to 
be  used. 

(3)  A  sketch  showing  the  location  of 
the  project,  including  depth  of  water  in 
the  area  and  all  proposed  discharge 
sites. 

(4)  The  nature,  estimated  amount,  and 
frequency  of  known  and  anticipated 
related  dredging  and  discharge  to  be 
conducted  by  others. 

(5)  A  list  of  Federal,  state,  and  local 
environmental  agencies  with  whom  the 
activity  is  being  coordinated. 

(6)  A  statement  concerning  a 
preliminary  determination  of  the  need 
for  and/ or  availability  of  an 
environmental  impact  statement. 

•(7)  Any  other  available  information 
which  may  assist  interested  parties  in 
evaluating  the  likely  impact  of  the 
proposed  activity,  if  any. 

(8)  A  reasonable  period  of  time, 
normally  thirty  days  but  not  less  than 
fifteen  days  from  date  of  mailing  except 
in  emergency  situations  where  the 
procedures  of  §  337.7  will  be  followed, 
within  which  interested  parties  may 
express  their  views  concerning  the 
proposed  project. 

(9)  If  the  proposed  Federal  project 
would  occur  in  the  territorial  seas  or 
ocean  waters,  a  description  of  the 
project's  relationship  to  the  baseline 
from  which  the  territorial  sea  is 
measured. 

(10)  A  statement  on  the  status  of  state 
water  quality  certification  under  section 
401  of  the  CWA. 

(11)  For  activities  requiring  a 
determinaticHi  of  consistency  with  an 
approved  state  coastal  zone 
management  plan,  the  following 
information  will  be  included  in  the 
notice: 

(i)  A  statement  on  whether  or  not  the 
proposed  activity  will  be  undertaken  in 
a  manner  consistent  to  the  maximum 
extent  practicable  with  the  state 
management  program. 

(ii)  Sufficient  information  to  support 
the  consistency  determination  to  include 
associated  facilities  and  their  coastal 
zone  effect 

(iii)  Data  and  supporting  information 
conmiensurate  with  the  expected  effects 
of  the  activity  on  the  coastal  zone. 

(12)  A  statement  on  historic  resources, 
state  of  present  knowledge,  likelihood  of 
damage  or  other  adverse  effect  on  such 
resources,  etc. 

(13)  A  statement  on  endangered 
species. 

(14)  A  statement  on  evaluation  factors 
to  be  considered,  adapted  from  that 
presented  at  33  CFR  325.3(b). 

(15)  The  name,  address,  and  telephone 
number  of  the  Corps  employee  bom 


whom  additional  information 
concerning  the  project  may  be  obtained. 

(16)  The  signature  of  the  district 
engineer  or  his  designee  on  all 
maintenance  dredged  material  disposal 
public  notices. 

(17)  For  activities  regulated  under 
section  103  of  the  ODA,  the  following 
additional  information  should  be 
integrated  into  the  public  notice: 

(i)  A  statement  on  the  designation 
status  of  the  disposal  site. 

(ii)  If  the  proposed  disposal  site  is  not 
a  designated  site,  a  description  of  the 
characteristics  of  the  proposed  disposal 
site  and  an  explanation  as  to  why  no 
previously  designated  disposal  site  is 
feasible. 

(iii)  A  brief  description  of  known 
dredged  material  discharges  at  the 
proposed  disposal  site. 

(iv)  Existence  and  documented  effects 
of  other  authorized  disposals  that  have 
been  made  at  the  disposal  area. 

(v)  An  estimated  length  of  time  during 
which  disposal  would  continue  at  the 
proposed  site. 

(vi)  Information  on  the  characteristics 
and  composition  of  the  dredged 
material,  and  the  following  paragraph: 

The  proposed  transportation  of  this 
dredged  material  for  disposing  of  it  in  ocean 
waters  is  being  evaluated  to  determine  that 
the  proposed  disposal  will  not  unreasonably 
degrade  or  endanger  human  health,  welfare, 
or  amenities  or  the  marine  environment, 
ecological  systems,  or  economic 
potentialities.  In  making  this  detennination, 
the  criteria  established  by  the  Administrator, 
EPA  pursuant  to  section  102(a)  of  the  ODA 
will  be  applied.  In  addition,  based  upon  an 
evaluation  of  the  potential  effect  which  the 
failure  to  utilize  this  ocean  disposal  site  will 
have  on  navigation,  economic  and  industrial 
development,  and  foreign  and  domestic 
commerce  of  the  United  States,  an 
independent  determination  wiU  be  made  of 
the  need  to  dispose  of  the  dredged  material  in 
ocean  waters,  otlier  possible  methods  of 
disposal,  and  othr  appropriate  locations. 

(b)  The  following  statement  should  be 
included  in  the  public  notices: 

Any  person  who  has  an  interest  which  may 
be  affected  by  the  disposal  of  this  dredged 
material  may  request  a  public  hearing.  The 
request  must  be  submitted  in  writing  to  the 
district  engineer  within  the  comment  period 
of  this  notice  and  must  clearly  set  forth  the 
interest  which  may  be  affected  and  the 
manner  in  which  the  interest  may  be  affected 
by  this  activity. 

(c)  Public  notices  should  be 
distributed  as  described  in  33  CFR 
325.3(c].  In  addition,  public  notices 
should  be  sent  to  CECW-D,  Office  of  the 
Chief  of  Engineers,  Washington,  DC 
20314,  if  the  project  involves  the 
discharge  of  dredged  material  in  waters 
of  the  U.S.  or  ocean  waters.  District 
engineers  should  also  develop,  as 


appropriate,  regional  mailing  lists  for 
Corps  maintenance  dredging  and 
disposal  activities  to  the  extent  that 
property  owners  adjacent  to  the 
navigation  channel  and  disposal  area 
are  notified  of  the  proposed  activity.  In 
order  to  effect  compliance  with 
Executive  Order  12372,  district  engineers 
should  provide  copies  of  public  notices 
to  concerned  state  and  local  elected 
officials. 

(d)  The  district  engineer  should 
consider  all  comments  received  in 
response  to  the  public  notice  in  his 
subsequent  actions.  AU  comments 
expressing  objections  to  or  raising 
questions  about  the  project  should  be 
acknowledged.  Comments  received  as 
form  letters  or  petitions,  however,  may 
be  acknowledged  as  a  group  to  the 
person  or  organization  responsible  for 
the  form  letter  or  petition.  If  comments 
are  received  which  relate  to  matters 
within  the  special  exi>ertise  of  another 
agency,  the  district  engineer  may  seek 
the  advice  of  that  agency.  The  receipt  of 
comments  as  a  result  of  the  public 
notice  normally  should  not  extend 
beyond  the  stated  conunent  period; 
however,  at  his  discretion,  the  district 
engineer  may  provide  an  extension. 

(e)  Notices  sent  to  several  agencies 
within  the  same  state  may  result  in 
conflicting  comments  from  those 
agencies.  Many  states  have  designated  a 
state  agency  or  individual  to  provide  a 
single  and  coordinated  state  position 
regarding  Federal  activities.  Where  a 
state  has  not  so  designated  a  single 
source,  the  district  engineer,  as 
appropriate,  may  seek  from  the 
Governor  an  expression  of  his  views 
and  desires  concerning  the  proposed 
and  subsequent  similar  projects. 

(f)  All  comments  received  from  the 
public  notice  coordination  should  be 
considered  in  the  public  interest  review 
process.  Comments  received  from 
Federal  or  state  agencies  which  are 
within  the  area  of  expertise  of  another 
agency  will  be  communicated  with  that 
other  agency  if  the  district  engineer 
needs  the  information  to  make  a  final 
determination  on  the  proposed  project 

S  337.2    Stat*  requlfments. 

The  procedures  of  this  section  should 
be  followed  in  implementing  state 
requirements. 

(a)  District  engineers  should  cooperate 
to  the  maximum  extent  practicable  with 
state  agencies  to  prevent  violation  of 
Federally  approved  state  water  quality 
standards  and  to  achieve  consistency  to 
the  maximum  degree  practicable  with 
an  approved  coastal  zone  management 
program. 
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(b)  If  the  state  agency  imposes    j     . 
conditions  or  requirements  which 
exceed  those  needed  to  sieet  the  Federal 
standard,  the  disttiet  engineer  t1«"vH 
determine  and  consider  the  state's 
rationale  and  provide  to  the  stata  .  j . 
informatian  addressing  why  the 
alternative  which  represents  the  Federal 
standard  is  environmentally  accef  table. 
The  district  engineer  will  accommodate 
the  state's  concerns  to  the  extent 
practicable.  However,  if  a  state  agency 
attempts  to  impose  conditions  or 
controls  which,  in  die  district  engineers 
opinion,  cannot  reasonably  be 
accommodated,  the  following 
procedures  will  be  followed. 

(1)  hi  situations  where  an  agency 
requires  monitoring  or  testing,  the 
district  engineer  will  strive  to  reach  an 
agreement  with  the  agency  on  a  data 
acquisition  program.  The  district 
engineer  will  use  the  technical  manual 
"Management  Strategy  for  Disposal  of 
Dredged  Material:  Contaminant  Testing 
and  Controls"  or  its  appropriate  updated 
version  as  a  guide  for  developing  the 
appropriate  tests  to  be  conducted.  If  the 
agen^  faisists  on  requirements  i«tidi,  in 
the  opinion  of  the  district  engineer, 
exceed  those  required  in  establisfament 
of  the  Federal  standard,  the  agency  will 
be  asked  to  fond  the  difference  in  cost 
If  the  agency  agrees  to  fund  the 
difference  in  cost,  the  district  engineer 
will  comply  with  the  request  If  the 
agency  does  not  fund  the  additional 
cost  the  district  engineer  will  follow  the 
guidance  m  paragraph  (b)  (3)  of  this 
secti<m. 

(2)  When  an  agency  requires  special 
conditions  or  implementation  of  an 
alternative  which  the  Federal  standard 
does  not  district  engineers  will  proceed 
as  follows:  In  those  cases  where  the 
project  authorization  requires  a  local 
sponsor  to  provide  suitable  disposal 
areas,  disposal  areas  must  be  made 
available  by  a  sponsor  before  dredging 
proceeds.  In  other  cases  where  there  are 
no  local  sponsor  requirements  to 
provide  disposal  areas,  the  state  or  the 
prospective  local  spcmsor  will  be 
advised  that  unless  the  state  or  the 
sponsor  provides  suitable  disposal 
areas,  the  added  Federal  cost  of 
providing  these  disposal  areas  will 
affect  the  priority  of  performing  dredging 
on  that  project.  In  either  case,  states  will 
be  made  aware  that  additional  costs  to 
meet  state  standards  or  the 
requirements  of  the  coastal  zone 
management  program  which  exceed 
those  necessary  in  establishment  of  the 
Federal  standard  may  cause  the  project 
to  become  economically  unjustified. 

(3)  If  the  state  denies  or  notifies  the 
district  engineer  of  its  intent  to  deny 


water  quality  oertificatioa  or  does  not 
coDcnr  regarding  eoaaUl  zone 
oonsistaiGy.  the  project  tfredgmg  nay  be 
deferred.  A  report  pursuant  to  1 337.8  of 
this  section  wrill  be  forwarded  to 
CECW-D,  Office  of  the  CUef  of 
En^ieers,  Washington.  DC  20314-1000 
for  resohiti(Hi. 

8  337JTtansfef  of  »e  section  404 
program  to  tfw  ststss. 

Section  404(g-l)  of  the  CWA  allows 
the  Administrator  of  the  EPA  to  transfer 
to  qualified  states  administration  of  the 
section  404  permit  program  for 
discharges  into  certain  waters  of  the 
U.S.  Once  a  state's  404  program  is 
approved,  the  district  engineer  will 
follow  state  procedures  developed  in 
accordance  with  section  404(g-l)  oi  the 
CWA  for  all  on-going  Corps  projects 
involving  the  discharge  of  fill  material  in 
transferred  waters  to  the  stats  agency 
responsible  for  administering  the 
program.  Corps  projects  involving  the 
disdiarge  of  dredged  or  fill  material  in 
waters  not  transferred  to  the  state  will 
be  processed  in  accordance  with  this 
regulation. 


9337.4  Msworanda  of  Agreement  (MOA). 

The  establishment  of  joint  notification 
procedures  for  Corps  projects  involving 
disposal  of  dredged  or  fill  material 
should  be  actively  pursued  through  the 
development  of  MOAs  with  the  state. 
The  MOAs  may  be  used  to  define 
responsibilities  between  the  state  and 
the  Corps  district  involved.  The  primary 
purpose  of  MOAs  will  be  to  avoid  or 
eliininate  administrative  duplication, 
when  such  duplication  does  not 
contribute  to  the  overall  decision- 
making process.  MOAs  for  purposes  of 
this  regulation  will  not  be  used  to 
imptement  provisions  not  related  to  the 
maintenance  or  enforcement  of 
Federally-approved  state  water  quality 
standards  or  coastal  zone  management 
programs.  District  engineers  are 
authorized  and  encouraged  to  develop 
MOAa  with  states  and  other  Federal 
agencies  for  Corps  projects  involving  the 
discharge  of  dredged  or  fill  material. 
Copies  of  all  MOAs  will  be  forwarded  to 
CECW-D.  Office  of  the  Chief  of 
Engineers,  Washington,  DC  20314-1000 
for  approval. 

9337.5  General auttKMizatlena. 

Under  the  provisions  of  sections 
404(e)  of  the  CWA  and  104(c)  of  the 
ODA  certain  categories  of  activities  may 
be  authorized  on  a  regional,  statewide, 
or  nationwide  basis.  General 
authorizations  can  be  a  useful 
mechanism  for  implementation  of  the 
procedural  provisions  of  the  CWA. 
CZMA,  and  ODA  while  avoiding 


'  duplies  tloaiwpnpefwotk. 
Thffiwuh  Hm  gepfl  authoAation 
pracMs^  oompUMioe  with  aH 
environmental  laws  and  regnlattons 
inchidii^  coastal  sone  cnsisisliency.  If 
appUcabb^  and  water  quali^ 
certification  can  be  accomfriisfaed  fai  a 
single  process  for  a  category  of 
activities.  Since  the  emphasis  of 
partiodar  environmental  issues  for  most 
Coips  projects  is  more  regional  than 
nationwide,  district  engineers  are 
encouraged  to  devetop  general 
authorizations  for  routine  Civil  Works 
activities  invoKring  the  dischaige  of 
dredged  or  fill  material  to  address  the 
specific  requirements  of  a  particttlar 
geographic  region.  When  evehiating 
general  categories  of  activities,  the 
district  engineer  should  foHow  the  same 
procedure  as  ontUned  for  mdtvidnal 
Federal  activities  including  the  water 
quality  certification  and/or  coastal  zone 
consistency  requirements  of  Part  330  of 
this  chapter.  General  audiorizations 
should  indttde  related  activities  of  local 
interests.  AdcBtionally,  district  engineers 
should  use  existing  general  permits 
authorized  on  a  statewide  or  regional 
basis  and  the  nationwide  permits  at  33 
CFR  Part  330  for  Federal  projects 
involving  the  disposal  of  dredged 
material.  The  development  of  new 
statewide  or  regional  general 
authorizations  for  Federal  activities 
should  be  in  accordance  with  the 
requirements  of  S§  336.1  and  338.2  of 
this  chapter.  General  permits  for  related 
activities  of  local  interests  should  be 
developed  using  the  procedures  of  33 
CFR  Parts  320  through  33a 

9337.6    Statement  of  nndb«gs(90F)L 

Upon  completion  of  the  evaluation 
process  including  required  coordination, 
receipt  or  waiver  of  required  state 
certifications,  and  completion  of  the 
appropriate  environmental  documents, 
an  SOF  will  be  prepared.  In  cases 
involving  an  EIS,  a  ROD  will  be 
prepared  in  accordance  with  33  CFR 
Part  230  and  should  be  used  in  lieu  of 
the  SOF,  providing  the  substantive  parts 
of  this  section  are  included  in  the  ROD. 
The  SOF  need  not  duplicate  information 
contained  in  supporting  environmental 
documents  but  rather  may  incorporate  it 
by  reference.  The  SOF  should  include  a 
comprehensive  summary  and  record  of 
compliance  and  should  be  prepared  in 
the  following  format  except  that  the 
procedures  of  33  CFR  325.2  should  be 
followed  for  related  activities  of  local 
interests. 

(a)  The  SOF  should  identify  the  name 
of  the  preparer,  date  (which  may  not 
■ecessarily  cotrespond  to  the  date 
signed),  and  name  of  waterway. 


(b)  The  proposed  action  for  which  the 
findbigs  are  made  should  be  described. 

(c)  A  coordination  section  should  be 
provided.  The  coordinstion  section 
should  reference  the  public  notice 
number  and  date.  The  letters  of 
comment  and  appropriate  responses 
should  be  summarized.  Any 
coordination  undertaken  by  local  or 
state  agencies  should  also  be  discussed. 

(d)  An  environmental  effects  and 
impacts  section  should  be  used  to 
document  compliance  with  the 
applicable  environmental  laws.  Hiis 
section  should  include  the  views  and/or 
conditions  of  the  state  concerning  water 
quality  certification  and,  if  required,  the 
results  of  the  coastal  zone  consistency 
process. 

(e)  A  determinations  section  should 
reference  the  results  of  the  EA  and/or 
EIS  and  any  conditions  necessary  to 
meet  the  state's  water  quality  standards 
or  coastal  zone  management  program. 
Appropriate  conditions  or  modifications 
should  be  included  in  the  project 
specifications.  This  section  should  also 
contain  a  subsection  on  consideration  of 
alternatives  and  cumulative  impacts. 

(f)  A  section  on  the  district  engineer's 
findings  and  conclusions  concerning  the 
proposed  project  should  be  included. 

(g)  The  SOF  should  be  dated  and 
signed  by  the  district  engineer  or  his 
desi^ee  except  in  those  cases  requiring 
referral  to  higher  authority. 

'  (h)  In  accordance  with  the  provisions 
of  section  104(g)  of  the  ODA,  the  district 
engineer  will  forward  a  copy  of  the  SOF 
to  the  District  Commander,  U.S.  Coast 
Guard,  if  the  activity  involves  the  ocean 
disposal  of  dredged  material. 

(i)  The  Findings  of  No  Significant 
Impact  or  ROD,  as  appropriate,  required 
by  33  CFR  Part  230  may  be  incorporated 
into  the  SOF,  as  appropriate. 

9337.7    Emergency  actions. 

After  obtaining  approval  from  the 
division  engineer,  the  district  engineer 
will  respond  to  emergency  situations  on 
an  expedited  basis,  complying  with  the 
procedures  of  this  regulation  to  the 
maximum  degree  practicable.  The 
district  engineer  will  issue  a  public 
notice  describing  the  emergency  in 
accordance  with  9  337.1,  if  such  a  notice 
is  practicable  in  view  of  the  emergency 
situation;  such  a  public  notice  should  be 
forwarded  to  all  appropriate  Federal 
and  state  agencies.  The  district  engineer 
should  prepare  a  section  404(b)(1) 
evaluation  report  and,  as  necessary,  an 
environmental  assessment,  if  this  is 
practicable  in  view  of  the  emergency 
situation.  If  comments  are  received  from 
the  public  notice  which,  in  the  judgment 
of  the  district  engineer,  reveal  the 
necessity  of  modifying  the  emergency 


operation,  the  district  engineer  should 
take  appropriate  saeasures  to  modify  the 
emergency  operatim  to  reduce,  avoid, 
or  minimize  adverse  environmental 
impacts.  If  the  district  engineer,  after 
receiving  comments  from  the  public 
notice,  determines  that  the  emergency 
action  would  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  he  shoiild, 
after  consultation  with  the  division 
engineer,  coordinate  with  the  Council  on 
Environmental  Quality  about  alternative 
arrangements  for  compliance  with  the 
NEPA  in  accordance  with  40  CFR 
1506.11  to  the  extent  that  it  is 
practicable  in  view  of  the  emergency 
situation.  District  engineers  should 
consult  with  the  appropriate  state 
officials  to  seek  water  quality 
certification  or  waiver  of  certification, 
and  should  certify  that  the  Federal 
action  is  consistent  to  the  maximum 
extent  practicable  with  an  approved 
coastal  zone  management  plJan  for 
emergency  activities,  to  the  extent  that 
is  practicable  in  view  of  the  emergency. 

§  337.8    Reports  to  tiigfier  ectielons. 

fa)  Certain  activities  involving  the 
discharge  of  dredged  or  fill  material 
require  action  by  the  division  engineer 
or  Chief  of  Engineers.  Such  reports 
should  be  prepared  in  the  format 
described  in  paragraph  (b)  of  this 
section.  Reports  may  be  necessary  in  the 
following  situations: 

(1)  When  there  is  substantial  doubt  as 
to  the  authority,  law,  regulations,  or 
policies  applicable  to  the  Federal 
project; 

(2)  When  higher  authority  requests  the 
case  be  forwarded  for  decision: 

(3)  When  the  state  does  not  concur  in 
a  coastal  zone  consistency 
determination  or  attempts  to  concur 
with  conditions  or  controls; 

(4)  When  the  state  denies  or 
unreasonably  delays  a  water  quality 
certification  or  issues  the  certification 
with  conditions  or  controls  not  related 
to  maintenance  or  enforcement  of  state 
water  quality  standards  or  significantly 
exceeding  the  Federal  standard; 

(5)  When  the  regional  administrator 
has  advised  the  district  engineer, 
pursuant  to  section  404(c)  of  the  CWA. 
of  his  intent  to  prohibit  or  restrict  the 
use  of  a  specified  discharge  site;  or 
notifies  the  district  engineer  that  the 
discharge  of  dredged  material  in  ocean 
waters  or  territorial  seas  will  not 
comply  with  the  criteria  and  restrictions 
on  the  use  of  the  site  established  under 
the  ODA;  and  the  district  engineer 
determines  that  the  proposed  disposal 
cannot  be  reasonably  modified  to 
alleviate  the  regional  edministrator's 
objections;  and 


(6)  When  the  state  feils  to  grant  water 
quality  certification  or  a  waiver  of 
certification  or  concurrence  or  waiver  of 
coastal  zone  consistency  for  emergency 
actions. 

(b)  Reports.  The  report  of  the  district 
engineer  on  a  project  requiring  action  by 
higher  authority  should  be  in  letter  form 
and  contain  the  following  information: 

(1)  Justification  showing  the  economic 
need  for  dredging. 

(2)  The  impact  on  states  outside  the 
project  area  if  the  project  is  not  dredged. 

(3)  The  estimated  cost  of  agency 
requirements  which  exceed  those 
necessary  in  establishment  of  the 
Federal  standard. 

(4)  The  relative  urgency  of  dredging 
based  on  threat  to  national  security,  life 
or  property. 

(5)  Any  other  facts  which  will  aid  in 
determining  whether  to  further  defer  the 
dredging  and  seek  Congressional 
appropriaticms  for  the  added  expense  or 
the  need  to  exercise  the  authority  of  the 
Secretary  of  the  Army  to  maintain 
navigation  as  provided  by  sections 
511(a)  and  404{t)  of  the  CWA  if  the 
disagreement  concerns  water  quality 
certification  or  other  state  permits. 

(6)  If  the  disagreement  concerns 
coastal  zone  consistency,  the  district 
engineer  will  follow  the  reporting 
requirement  of  this  section  and 

§  33e.l(b)(g]  of  this  chapter. 

9  337.9    IdenUficatton  and  use  of  disposal 


(a)  District  engineers  should  identify 
and  develop  dredged  material  disposal 
management  strategies  that  satisfy  the 
long-term  (greater  than  10  years)  needs 
for  Corps  projects.  Full  consideration 
should  be  given  to  all  practicable 
alternatives  including  upland,  open 
water,  beach  nourishment,  within  banks 
disposal,  ocean  disposal,  etc.  Within 
existing  policy,  district  engineers  should 
also  explore  beneficial  uses  of  dredged 
material,  such  as  marsh  establishment 
and  dewatering  techniques,  in  order  to 
extend  the  useful  life  of  existing 
disposal  areas.  Requests  for  water 
quality  certification  and/or  coastal  zone 
consistency  concurrence  for  projects 
with  identified  long-term  disposal  sites 
should  include  the  length  of  time  for 
which  the  certification  and/or 
consistency  concurrence  is  sought.  The 
section  404(b)(1)  evaluation  and 
environmental  assessment  or 
environmental  impact  statement  should 
also  address  long-term  maintenance 
dredging  and  disposal.  District  engineers 
should  use  the  guidance  at  40  CFR 
230.80  to  shorten  environmental 
compliance  processing  time.  The  Corps 
of  Engineers  will  be  responsible  for 


UMI 


accomplishing  or  assuring  I 

environmental  compliance  requirements 
for  all  disposal  areas.  lUs  does  not 
preclude  the  adoption  of  other  agencies 
NEPA  documents  in  accordance  with  40 
CTR  Parts  1500  through  1508. 

(b)  The  identification  of  disposal  sites 
should  include  consideration  of  dredged 
material  disposal  needs  by  project 
beneficiaries.  District  engineers  are 
encouraged  to  require  local  interests, 
where  the  project  has  a  local  sponsor,  to 
designate  long-term  disposal  areas. 

§337.10    SupwvWon  Of  FMw«l  proivets. 

District  engineers  should  assure  that 
dredged  or  fiill  material  disposal 
activities  are  conducted  in  conformance 
with  ciurent  plans  and  description  of  the 
project  as  expressed  in  the  SOF  or  ROD. 
Conditions  and/or  limitations  required 
by  a  state  (e.g.,  water  quality 
certification),  as  identified  through  the 
coordination  process,  should  be 
included  in  the  project  specifications. 
Contracting  officers  should  assure  that 
contractors  are  aware  of  their 
responsibilities  for  compliance  with  the 
terms  and  conditions  of  state 
certifications  and  other  conditions 
expressed  in  the  SOF  or  ROD. 

PART  338— OTHER  CORPS 
ACTIVITIES  INVOLVING  THE 
DISCHARGE  OF  DREDGED  MATERIAL 
OR  FILL  INTO  WATERS  OF  THE  U^ 

338.1  Purpose. 

338.2  Activities  involving  the  discharge  of 
dredged  or  fill  material  into  waters  of  the 
U.& 

Aiidiotity:  33  U.S.C  1344.  | 

S33S.1    Purpose. 

(a)  The  procedures  of  this  part,  in 
addition  to  the  provisions  of  33  CFR 


Parts  335  through  337,  should  be 
followed  when  undertaking  Corps 
operations  and  maintenance  activities 
involving  the  discharge  of  fill  material 
into  waters  of  the  U.S.,  except  that  the 
procedures  of  Part  336  of  this  chapter 
will  be  used  in  those  cases  where  the 
discharge  of  fill  material  is  also  the 
discharge  of  dredged  material,  i.e., 
beach  nourishment,  within  banks 
disposal  for  erosion  control,  etc. 

(b)  After  construction  of  Corps  Civil 
Worics  water  resource  projects,  certain 
operations  and  maintenance  activities 
involving  the  discharge  of  fill  material 
require  evaluation  under  the  CWA. 
These  activities  generally  include 
lakeshore  management  installation  of 
boat  ramps,  erosion  protection  along  the 
banks  of  navigation  channels,  jetty 
maintenance,  remedial  erosion  control, 
etc.  While  these  activities  are  normally 
addressed  in  the  existing  environmental 
impact  statement  for  the  project,  new 
technology  or  unexpected  events  such 
as  storms  or  high  waters  may  require 
maintenance  or  remedial  work  not  fully 
addressed  in  existing  environmental 
dociunents  or  state  permits.  In 
determining  compUance  with  the 
applicable  environmental  laws  and 
regulations  the  district  engineer  should 
use  tiie  CWA  exemptions  at  404(f)  and 
NEPA  categorical  exclusions  to  the 
maximum  extent  practicable.  If  the 
district  engineer  decides  that  the 
changes  have  not  been  adequately 
addressed  in  existing  environmental 
documentation,  the  procedures  of  this 
part  should  be  followed. 

9338,2    AetMUM  involving  ttM  dtoeharg* 
of  dredged  or  flli  material  into  water*  of  tho 
U.S. 

(a)  Generally,  fill  activities  conducted 
by  the  Corps  for  operations  and 


maintenance  of  existing  Civil  Woiks 
water  resource  and  navigation  projects 
are  routine  and  have  littie,  if  any, 
potential  for  significant  degradation  of 
the  environment.  District  engineers  are 
encouraged  to  develop  general 
authorizations  in  accordance  with 
section  404  of  the  CWA  and  104  of  the 
ODA  following  the  procedures  of  §  337.5 
of  this  chapter  for  categories  of  such 
routine  activities.  The  general 
authorization  should  satisfy  all 
compliance  requirements  including 
water  quality  certifications  and,  if 
applicable,  coastal  zone  consistency 
determinations.  For  activities  which  are 
not  conducive  to  the  development  of 
general  authorizations  or  are  more 
appropriately  evaluated  on  an 
individual  basis,  the  following 
procedures  should  be  followed. 

(b)  A  public  notice  should  be  issued 
using  the  procedures  §  337.1  of  this 
chapter. 

(c)  Water  quality  certifications  should 
be  requested  and,  if  applicable,  coastal 
zone  consistency  determinations  should 
be  provided  using  the  procedures  of 

§  336.1(b)  (8)  and  (9)  of  Uiis  chapter. 

(d)  The  discharge  site  should  be 
specified  through  the  application  of  the 
section  404(b)(l]  guidelines. 

(e)  The  procedures  of  40  CFR  Part  230 
shotild  be  used  to  determine  the  NEPA 
compliance  requirements. 

(f)  The  factors  of  §  336.1(c)  of  tiiis 
chapter  should  be  followed  when 
evaluating  fill  activities. 

(g)  Upon  completion  of  all  required 
coordination  and  after  receipt  of  the 
necessary  state  certifications,  the 
district  engineer  should  prepare  an  SOF 
in  accordance  with  S  337.6. 

[PR  Doc.  88-8928  Filed  4-25-88:  8:45  am] 
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DEPARTMEMT  OF  ENERGY 

Federal  Energy  Regutotory 
ConNnMsioii 

18  CFR  Part  284 

(Dock*!  Na  RU8a-14-«00] 


Interpretetlve  Rule  of  Section  S  of  the 
Outer  Continental  StMlf  Lands  Act 
(OCSLA)  I 

April  1. 198& 

aoency:  Federal  Energy  Regulatory 

Commission.  DOE. 

action:  Interpretative  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  [Commission)  is 
interpreting  section  5  of  the  Outer 
Continental  Shelf  Lands  Act  (OCSLA) 
which  governs  the  transportation  of 
natural  gas  on  or  across  the  Outer 
Continental  Shelf  (OCS)  by  pipelines 
operating  on  the  OCS.  Section  5(e)  of  the 
OCSLA  requires  pipelines  to  transport 
natural  gas  produced  from  the  OCS 
"without  discrimination"  and  in  such 
"proportionate  amounts"  as  the 
Commission  (in  consultation  with  the 
Secretary  of  Energy)  determines  to  be 
reasonable.  In  addition,  section  5(f)(1)  of 
the  OCSLA  requires  interstate  pipelines 
transporting  gas  on  or  across  the  OCS  to 
adhere  to  certain  competitive  principles. 
These  competitive  principles  include  a 
requirement  that  interstate  pipelines 
operating  on  the  OCS  (OCS  pipelines) 
provide  "open  and  nondiscriminatory 
access  to  both  owner  and  nonowner 
shippers." 

Recently,  the  Commission  received 
several  complaints  from  various 
shippers  stating  that  they  have  been 
unable  to  secure  the  transportation  of 


gas  from  the  OCS  to  onshore 
destinations.  Until  the  present  there  has 
been  little  need  for  shippers  of  OCS  gas 
to  invoke  the  statutory, 
nondiscriminatory  access  provisions  of 
the  OCSLA.  In  part,  this  was  due  to  the 
fact  that,  prior  to  Commission  Order 
Nos.  436  and  500  (and  the  economic 
conditions  which  led  to  their  issuance), 
pipelines  were  usually  the  purchasers  of 
offshore  reserves  and  thus  were  the 
primary  shippers  of  OCS  gas.  Since 
pipelines  could  usually  secure 
transportation  for  their  gas  supplies, 
open  access  was  seldom  an  issue.  The 
Commission  believes  that  the  changes  in 
the  transportation  services  offered  by 
interstate  pipelines  as  a  result  of  Order 
Nos.  436  and  500,  as  well  as  the 
concerns  raised  by  others,  make  it 
appropriate  at  this  time  to  resolve  these 
concerns  by  issuing  an  interpretative 
rule  on  section  5  of  the  OCSLA. 

The  Conunission  interprets  section  5 
of  the  OCSLA  to  require  pipelines 
operating  on  the  Outer  Continental  Shelf 
(OCS)  to  offer  open  and 
nondiscriminatory  access  for  both  Arm 
and  interruptible  transportation  service 
to  owner  and  nonowner  shippers  of  OCS 
gas.  In  addition,  the  Commission  is  also 
interpreting  section  5  to  require  pro-rata 
allocation  of  capacity  for  both  firm  and 
interruptible  transportation  on  OCS 
pipelines.  OCS  pipelines  must  take  the 
necessary  action  to  comply  with  the 
OCSLA.  That  may  require  pipelines  to 
seek  authorization  to  transport  and  to 
file  appropriate  tariffs. 

OCS  pipelines  include  interstate 
natural  gas  pipelines  that  hold  a 
certi^cate  under  section  7  of  the  Natural 
Gas  Act  (NGA)  authorizing  the 
construction  and  operation  of  facilities 
on  the  OCS.  The  concerns  raised  with 


respect  to  access  to  OCS  facilities  have, 
thus  far,  only  involved  interstate  natural 
gas  pipelines  subject  to  the  NGA. 
Therefore,  although  the  OCSLA  may 
cover  facilities  outside  the  scope  of  the 
NGA  the  Commission  beUeves  that,  at 
this  time,  it  is  unnecessary  to  extend  its 
interpretation  of  section  5  of  the  OCSLA 
to  govern  those  faciUties.  In  a  separate 
rulemaking  proceeding,  the  Commission 
is  issuing  a  notice  of  proposed 
rulemaking  (NOPR)  that  proposes 
regulations  to  implement  its 
interpretation  of  section  5  of  the  OCSLA 
(RM88-14-000). 

EFFECnVE  DATC  April  1, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Rogt  r  E.  Smith,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.  Washington,  DC  20426,  (202)  357- 
8530. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 

summary  of  the  Commission's  action  in 
Docket  No.  RM88-14-000  adopted  and 
released  April  1, 1988. 

The  full  text  of  this  Commission 
action  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
Room  1000  at  the  Commission's 
Headquarters,  825  North  Capitol  Street 
NE.,  Washington.  DC  20428.  The 
complete  text  on  diskette  in  Word- 
Perfect format  may  also  be  purchased 
frum  the  Commission's  copy  contractor. 
La  Dom  Systems  Corporation,  also 
located  in  Room  1000,  825  North  Capitol 
Street  NE.,  Washington,  DC  20426. 

By  the  Conunission. 
LoUD.CadwU, 
Acting  Secretary. 

[FR  Doc.  88-9092  Filed  4-25-«8:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Conunission 

18  CFR  Part  284 
[Docket  No.  RMSS-IS-OOO] 

Regulations  Under  Section  5  of  ttie 
Outer  Continentel  Shelf  Lands  Act 
(OCSLA)  Governing  Transportetion  of 
Natural  Gas  by  Interstete  Natural  Gas 
Pipelines  on  ttw  Outer  Continental 
Shetf 

April  1, 1988. 

AGENCY:  Federal  Energy  Regulatory 

.Commission,  DOE. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
issuing  a  notice  of  proposed  rulemaking 
(NOPR)  to  implement  the  Commission's 
■interpretation  of  section  5  of  the  Outer 
Continental  Shelf  Lands  Act  (OCSLA). 
This  rulemaking  would  require  all 
jurisdictional  interstate  natural  gas 
pipelines  operating  on  Outer 
Continental  Shelf  (OCS)  to  have  a 
blanket  certificate  under  Subpart  G  of 
Part  284  of  the  Commission's  regulations 
which  authorize  the  transportation  of 
natural  gas  on  behalf  of  others  on  an 
open  and  nondiscriminatory  basis.  The 
transportation  service  would  include 
firm  and  interruptible  fransportation  for 
both  owner  and  nonowner  shippers  of 
OCS  gas.  OCS  pipelines  would  be 
required  to  tile  for  the  blanket  certificate 
within  60  days  of  the  effective  date  of 
the  final  rule.  The  NOPR  also  proposes 
transitional  regulations  that  would  grant 
temporary  blanket  certificates  to  OCS 
pipelines,  and  provide  for  interim  rates. 
date:  An  original  and  14  copies  of  the 
written  comments  on  this  proposed  rule 
must  be  filed  with  the  Commission  by 
May  26, 1988. 

address:  All  filings  should  refer  to 
Docket  No.  RM88-15-000  and  should  be 
addressed  to:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426.. 
FOR  FURTHER  INFORMATION  CONTACT: 

Roger  E.  Smith.  Office  of  the  General 

Counsel,  Federal  Energy  Regulatory 

Commission,  625  North  Capitol  Street 

NE.,  Washington.  DC  20426,  (202)  357- 

8530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  action  in 
Docket  No.  RM88-15-O00  adopted  and 
released  April  1, 1988. 

The  full  text  of  this  Commission 
action  is  avaUable  for  inspection  and 
copying  during  normal  business  hours  in 


Room  1000  at  the  Commission's 
Headquarters,  825  North  Capitol  Street 
NE.,  Washington.  DC  20426.  The 
complete  text  on  diskette  in  Word- 
Perfect format  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
La  Dom  Systems  Corporations,  also 
located  in  Room  1000, 825  North  Capitol 
Street  NE.,  Washington,  DC  20426. 

List  of  Subjects  in  18  CFR  Part  284 

Continental  shelf.  Natural  gas. 
Reporting  and  recording  requirements. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  Part 
284,  Chapter  L  Title  18,  Code  of  Federal 
Regulations,  as  set  forth  below. 

By  direction  of  the  Commission. 
LotoaCadwU. 
Acting  Secretary. 

PART  284-CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POUCY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 

1.  The  authority  citation  for  Part  284  is 
revised  to  read  as  follows: 

Authority:  Natural  Gas  Act  15  U.S.C.  717- 
717w  (1982),  as  amended.  Natural  Gas  Policy 
Act  of  1978,  IS  U.S.C.  3301-3432  (1982);  Outer 
Continental  Shelf  Lands  Act  of  1953, 43 
U.S.C.  1331-1356  (1982);  E.0. 12009,  3  CFR 
1978  Comp.,  p.  142. 

2.  In  Part  284  a  new  Subpart  K 
consisting  of  SS  284.301  through  384.306 
is  added  to  read  as  follows: 

Sut>part  K— Transportation  of  Natural  Qa« 
on  tit*  Outer  Conttnental  Shelf  by  Interstate 
Pipelines  on  Beltalf  of  Others 

Sec 

284.301  Applicability. 

284.302  Definitions. 

284.303  Transitional  authorizations  and 
transportation  rates. 

284.304  Capacity  allocation. 

284.305  OCS  blanket  certificates. 

284.306  Individual  NGA  secti(Mi  7(c) 
certificates. 

Subpart  K— Transportation  of  Natural 
Gas  on  ttie  Outer  Continental  SheH  by 
Interstate  Pipelines  on  Behalf  of 
Otiwrs 

{284^1    Applicability. 

This  subpart  implements  section  5  of 
the  Outer  Continental  Shelf  Lands  Act 
(OCSLA)  and  applies  to  any 
jurisdictional  interstate  natural  gas 
pipeline  that  holds  a  certificate  under 
section  7  of  the  Natural  Gas  Act  (NGA) 
authorizing  the  construction  and 
operation  of  facilities  on  the  Outer 
Continental  Shelf. 


{284.302    Definmona. 

For  the  purposes  of  this  subpart,  the 
term: 

(a)  "Outer  Continental  Shelf  (OCS) 
has  the  same  meaning  as  found  in 
section  2(a)  of  the  OCSLA  (43  U.S.C. 
1331(a));  and 

(b)  "OCS  pipeline"  means  an 
interstate  natural  gas  pipeline  that  holds 
a  certificate  under  section  7  of  the  NGA 
authorizing  the  construction  and 
operation  of  facilities  on  the  OCS 
including  faciUties  from  any  point  on  the 
OCS  to  the  first  delivery  point  onshore 
where  alternate  transportation  is,  or 
could  be,  available. 

S2S4.303    Transitional  authorizations  and 
transportation  rates. 

(a)  Pending  the  determination  of  the 
application  for  a  blanket  certificate 
under  §  284.305(a],  an  OCS  pipeline 
subject  to  this  subpart  is  granted  a 
temporary  blanket  certificate  of  public 
convenience  and  necessity  that 
authorizes  firm  or  interruptible 
fransportation  of  natural  gas  on  behalf 
of  any  shipper. 

(b)  Transportation  rates.  (1)  If  an  OCS 
pipeline  provides  fransportation  of 
natxual  gas  under  this  subpart,  the 
fransportation  rate  for  such  gas  must  be 
the  rate  in  a  transportation  rate 
schedule  on  file  with  the  Commission 
that  conforms  to  {  284.7  and  either 

§  284.8(d]  for  firm  service  or  S  284.9(d) 
for  interruptible  service. 

(2)  Interim  rates.  U  an  interstate 
pipeline  does  not  have  a  fransportation 
rate  schedule  on  file  with  the 
Commission  that  conforms  to  S  284.7, 
and  either  5  284.8(d)  for  firm  service  or 
§  284.9(d)  for  interruptible  service,  the 
interstate  pipeline  must  file  rate 
.  schedules  within  15  days  after  first 
providing  fransportation  service  under 
this  subpart  to  be  effective,  subject  to 
refund,  on  the  day  such  transportation 
commences.  For  purposes  of  this  filing, 
the  pipeline  may  use  rates  based  on  the 
cost  of  service  underlying  the  pipeline's 
current  rates  for  other  jurisdictional 
services. 

(3)(i)  A  pipeline  filing  rate  schedules 
under  paragraph  (b)  of  this  section  must 
file,  within  45  days  of  such  filing,  rates 
supported  by  an  annual  cost  and 
revenue  study  in  the  form  required  by 
S  154.303(e)  of  this  chapter; 

(ii)  If  a  pipeline  has  a  pending  rate 
proceeding  under  §S  154.63, 154.38  or 
154.303(e)  of  this  chapter,  it  does  not 
have  to  submit  an  annual  cost  and 
revenue  study  described  in  paragraph 
(c)(1)  of  this  section  and  may  use  the 
base  period  data  from  the  proceeding  so 
long  as  the  base  period  ended  within  12 
months  of  the  filfrig  of  the  rates  required 
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in  paragraph  (b)  of  this  seotion.  These 
rates  will  be  collected  subject  to  refund 
and.  effective  on  the  date  transportation 
commences,  supercede  the  rates  filed  in 
paragraph  (b)  of  this  section. 

§2S4.d04    Capsdty  aSocstiOfi. 

(a)  An  OCS  pipeline  must  provide 
transportation  service  (both  firm  and 
intemiptible]  to  all  shippers  requesting 
such  a  service  and  must  (if  necessary) 
pro-rate  capacity  among  all  shippers. 

(b)  An  OCS  pipeline  must  include  in 
any  rate  filing  under  §  264.303.  or  under 
I  §  284.7,  284.8  and  284.9,  the  terms  and 
conditions  under  which  it  will  allocate 
capacity  on  a  pro-rata  basis  under 
paragraph  (a)  of  this  section. 

(c)  An  OCS  pipeline  must  file  the 
terms  and  conditions  under  paragraph 
(b)  of  this  section  within  15  days  after 


first  providing  tran^ortation  service 
under  this  subpart 

9284.30»   OCSMMtlwtCOTtHlcatw. 

(a)  GaneraJrule.  [1]  An  OCS  pipeline 
must  apply,  bt  the  blanket  certificate 
authorizing  the  transportation  of  natural 
gas  on  behalf  of  others  under  Subpart  G 
of  this  part 

(2)  A  certificate  issued  under  this 
section  i»  a  certificate  of  public 
convenience  and  necessity  under 
section  7  of  the  Natural  Gas  Act. 

(b)  An  OCS  pipeline  must  file  an 
application  for  a  blanket  certificate 
under  paragraph  (a)  of  this  section  on  or 
before  June  27, 1988. 

(c)  Exceptions.  [1]  Section  264.221(e) 
does  not  apply  to  an  OCS  pipeline. 

(2)  An  OCS  pipeline  that  currently 
holds  a  blanket  certificate  under 
Subpart  G  of  this  part  is  not  required  to 


apply  for  a  blanket  ceitificata  under 
paragraph  (a)  of  this  section,  but  is 
required  to  file  tariff  sheets  to  comply 
with  8  284.303. 

9284.306    bHflvkfcialNQA  section  7(c) 
certificates. 

(a)  An  OCS  pipeline  operating  on  the 
OCS  may  not  apply  for  a  certificate  of 
public  convenience  and  necessity  under 
ftl  157.5  through  157.20  of  this  chapter 
for  transportation  service  on  the  OCS 
which  can  be  performed  under  the 
blanket  certificate  authorization  issued 
under  this  subpart. 

(b)  Construction  on  the  OCS.  A 
blanket  certificate  issued  under  this 
subpart  does  not  authorize  the 
construction  of  new  facilities  on  the 
OCS. 

[FR  Doc  88-8418  Filed  4-25-88;  8:45  am] 
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Tuesday 
April  26,  1988 


Part  V 

Environmental 
Protection  Agency 

40  CFR  Parts  50,  51,  and  58 
Proposed  Decision  Not  To  Revise  the 
National  Ambient  Air  Quality  Standards 
for  Sulfur  Oxides  (Sulfur  Dioxide); 
Proposed  Rule 
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ENVI^MENTAL  PROTECTION 
AQENCY 

40  CFR  Parts  50.  51.  and  58 

(AO-FRL  3243-«] 

Proposed  Decision  Not  To  Revise 
ttw  National  Ambient  Air  Quality 
Standards  for  Sulfur  Oxides  (Sulfur 
Dioxide) 

agency:  Environmental  Protection 
Agency  (EPA).  I 

ACTION:  Proposed  rule. 

summary:  In  accordance  with  sections 
108  and  109  of  the  Clean  Air  Act  (Act). 
EPA  has  reviewed  and  revised  the 
criteria  upon  which  the  existing  primary 
and  secondary  national  ambient  air 
quality  standards  (NAAQS)  for  sulfur 
oxides  are  based.  The  revised  criteria 
document  for  sulfur  oxides  (and 
particulate  matter)  was  issued  on  March 
20, 1984  in  conjunction  with  the 
proposed  revisions  to  the  particulate 
matter  standards.  EPA  again  updated 
and  revised  these  criteria  in  an 
addendum  to  the  revised  criteria 
document,  which  was  issued  on  July  1. 
1987  in  conjunction  with  the 
promulgation  of  revised  particulate 
matter  standards.  The  existing  primary 
standards  for  sulfur  oxides  [measured  as 
sulfur  dioxide  (SOi)]  are  0.14  parts  per 
million  (ppm)  [365  micrograms  per  cubic 
meter  (/xg/m»)],  averaged  over  a  period 
of  24  hours  and  not  to>be  exceeded  more 
than  once  per  year,  and  0.03  ppm  (80  ftg/ 
m')  annual  arithmetic  mean.  The 
secondary  standard  is  0.5  ppm  (1300 
(Mg/™').  averaged  over  a  period  of  3 
hours  and  not  to  be  exceeded  more  thaa 
once  per  year. 

As  a  rMult  of  its  review,  and  revision 
of  the  health  and  welfare  criteria.  EPA 
proposes  not  to  revise  these  standards. 
The  Administrator  also  solicits  comment 
on  an  alternative  of  adding  a  1-hour 
primary  standard  of  0.4  ppm.  The 
promulgation  of  a  1-hour  standard 
would  also  prompt  consideration  of 
additional  revisions  that  would  affect 
the  remaining  standards.  If  EPA 
promulgated  a  1-hour  standard,  it  would 
consider  replacing  the  current  secondary 
3-hour  standard  (0.5  ppm)  with  a  1-hour 
secondary  set  equal  to  the  primary 
standard.  A  second  revision  that  would 
be  considered  is  the  adoption  of  an 
expected  exceedance  form  for  all  of  the 
standards.  The  Administrator  is 
soliciting  comments  and  analyses  from 
the  public  on  the  merits  of  the  proposed 
decision  not  to  revise  the  current 
standards  as  compared  to  these 
alternative  revisions.  EPA  also  proposes 


to  revise  tfae-significant  harm  levels, 
aaeociated  episode  contingency  plan 
guidance  (40  CFR  Part  51),  and  the 
Pollutant  Standards  Index  for  SO*  (40 
CFR  Part  58).  EPA  is  also  proposing 
revisions  to  certain  monitoring  and 
reporting  requirements  (40  CFR  Part  58). 
dates:  EPA  will  hold  a  public  hearing 
on  this  notice  in  approximately  45  days. 
The  time  and  place  will  be  announced  in 
a  subsequent  Federal  Register  notice. 
Written  comments  on  this  proposal  must 
be  received  by  July  25, 1988. 

AOOflESSES:  Submit  comments  on  the- 
proposed  action  on  the  NAAQS  (40  CFR 
Part  50)  (duplicate  copies  are  preferred) 
to:  Central  Docket  Section  (A-130). 
Environmental  Protection  Agency.  Attn: 
Docket  No.  A-84-25.  401  M  Street.  SW.. 
Washington.  DC  20460.  Comments  on 
the  proposed  revisions  to  the  monitoring 
and  reporting  requirements  and 
Pollutant  Standards  Index  (40  CFR  Part 
58)  should  be  separated  from  those 
pertaining  to  the  standards  and  sent  to 
the  same  address,  Attn:  Docket  No.  A- 
87-06.  Comments  on  the  proposed 
revisions  to  the  Significant  Harm  Level 
and  episode  criteria  (40  CFR  Part  51) 
also  should  be  sent  separately  to  the 
same  address,  Attn:  Docket  No.  A-87- 
12.  These  dockets  are  located  in: the 
Central  Docket  Section  of  the  U.S. 
Environmental  Protection  Agency,  South 
Conference  Center.  Room  4,  401  M  St.. 
SW..  Washington]  EK:.  The  docket  may 
be  inspected  between  8:00  a.m.  andi3K)0 
p.m.  on  weekdays,  and  a  reasonable-fee 
may  be  charged  for  copying.  Fob  the 
availability  of  related  information,  see 
SUPPLEMENTARY  INFORMATION. 

PON  PUnrTHER  INFORMATION  CONTACT: 

Mr.  John  Haines.  Air  Quality 
Management  Division  (MD-12).  UiS. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711, 
telephone  (919)  541-5533  (FTS  629-5533). 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Related  Information 

The  revised  criteria  document  Air 
Quality  Criteria  for  Particulate  Matter 
and  Sulfur  Oxides  (three  volumes.  S>A- 
eO0/8-82-O29af-cf,  December  1982; 
Volume  I,  NTIS  #  PB-84-120401.,$25.95 
paper  copy  and  $6.95  microfiche; 
Volume  II.  NTIS  *  PB-84-120419.  $50.95 
paper  copy  and  $6.95  microfiche: 
Volume  m.  NTIS  #  PB-84-120427.  $60.95 
paper  copy  and  $14.50  microfiche);  the 
criteria  document  addendum.  Second 
Addendum  to  Air  Quality  Criteria  for 
Particulate  Matter  and  Sulfur  Oxides 
(1982):  Assessment  of  Newly  Available 
Health  Effects  Information  (EPA/e00/»- 


a8-020-F,  NTIS  #PB-87-176574.  $25.95 
paper  copy  and  $8.95  microfiche);  the 
1982  staff  paper.  Review  of  the  National 
Ambient  Air  Quality  Standards  for 
Sulfur  Oxides:  Assessment  of  Scientific 
and  Technical  Information — OAQPS 
Staff  Paper  (EPA-450/5-82-007. 
November  1982;  NTIS  #  PB-84-102920. 
$25.95  paper  copy  and  $6.95  microfiche): 
and  the  staff  paper  addendum.  Review 
of  the  National  Ambient  Air  Quality 
Standards  for  Sulfur  Oxides:  Updated 
Assessment  of  Scientific  and  Technical 
Infbrmation  (EPA-450/05-86-013. 
December  1986;  NTIS  #  P&-87-200259. 
$14.95  paper  copy  and  $6.95  microfiche) 
are  available  fiim:  U.S.  Department  of 
Commerce.  National  Technical 
Information  Service.  5285  Port  Royal 
Road,  Springfield.  Virginia  22161.  (Add 
$3.00  handling  charge  per  order.)  A 
limited  number  of  copies  of  other 
documents  generated  in  connection  with 
this  standard  review,  such  as  the  control 
techniques  document,  can  be  obtained 
from:  U.S.  Environmental  Protection 
Agency  Library  (MD-35).  Research 
Triangle  Park.NC  27711.  telephone  (919) 
541-2777  (FTS  620-2777).  These  and 
other  related  documents  are  also 
available  in  the  EPA  dockets  identified 
above. 

Tabis  of  CoDtaats 

L  Background 

A.  Legislative  Requirements  Affecting  this 
Rule 

1.  The  Standards 

2.  Related  Control  Requirements 

E  Sulfur  Oxides  and  Existing  Standards 

forSOi 
C  Development  of  Revised  Air  Quality 

Criteria  for  Sulfur  Oxides 
D.  Review  of  the  Standards-  Development 

of  Staff  Paper 

B.  Supplemental    Criteria    Revision    and 
Standards  Review 

P.  Rulemaking  Docket 
IL  Rationale  for  the  Proposed  Decision  Not 
to  Revise  the  Standards 

A.  Basis  for  the  Current  Standards 

1.  24-Hour  Primary  Standard 

2.  Annual  Primary  Standard 

3.  3-Hour  Secondary  Standard 

B.  Consideration  of  Short-Term  (1-Hour) 
Primary  Standard 

1.  Short-Term  Health  Effects 

2.  Protection  Afforded  by  Current  Stand- 
ards Against  ShortrTerm  Effects 

a.  Air  Quality  and  Exposure  Analyses 

b.  Determination   Concerning  Protec- 
tion Against  1-Hour  Effects 

3. 1-Hour  Standard  Alternative 

C.  Averaging  Convention  for  the  Standards 

D.  Form  of  the  Standards 

UL  Prapeaed  Action  on  Standards 


IV.  Add  Deposition 

V.  Significant  Harm  Levels  and  Episode  Cri- 
teria 

A.  24-Honr  Levels 

B.  1-Hour  Levels 

VI.  Federal  Reference  Method  and  Monitor- 
ing Requirements 

VQ.  Regulatory  and  Environmental  Impacts 

A.  Regulatory  Impact  Analysis 

B.  Impact  on  Refiorting  Requirements 

C.  Impact  on  Small  Entities 
Vni.  Other  Reviews 
References 

Addendum  I  CASAC  Review  and  Closure  of 
the  1962  Criteria  Document  for  Particulate 
Matter/Sulfur  Oxides  and  the  1986  Second 
Addendum  to  the  Criteria  Document 

Addendum  U  CASAC  Review  and  Closure  of 
the  1962  OAQPS  Staff  Paper  on  Sulfur 
Oxides  and  the  1986  Addendum  to  the 
Staff  Paper 

Addendum  DI  Executive  Summary  of  the 
1966  Addendum  to  the  OAQPS  Staff  Paper 
on  Sulfur  Oxides 

Part  50  National  Primary  and  Secondary  Am- 
bient Air  Quality  Standards 

Part  51  Requirements  for  Preparation.  Adop- 
tion, and  Submittal  of  Implementation 
Plans 

Part  58  Ambient  Air  Quality  Surveillance 

L  Background 

A.  Legislative  Requirementa  Affecting 
This  Rule 

1.  The  Standards 

Two  sections  of  the  Act  govern  the 
establishment  and  revision  of  NAAQS. 
Section  108  (42  U.S.C.  S  7408)  directs  the 
Administrator  to  identify  pollutants 
which  "may  reasonably  be  anticipated 
to  endanger  public  health  or  welfare" 
dnd  to  issue  air  quality  criteria  for  them. 
These  air  quality  criteria  are  to  "reflect 
the  latest  scientific  knowledge  useful  in 
indicating  the  kind  and  extent  of  all 
identifiable  effects  on  public  health  or 
welfare  which  may  be  expected  from  the 
presence  of  [a]  pollutant  in  the  ambient 
air*  *  *." 

■  Section  109  (42  U.S.C.  7409)  directs  the 
Administrator  to  propose  and 
promulgate  "primary"  and  "secondary" 
NAAQS  for  pollutants  identified  under 
section  108.  Section  109(b)(1)  defines  a 
primary  standard  as  one  "the  attainment 
and  maintenance  of  which,  in  the 
judgment  of  the  Administrator,  based  on 
the  criteria  and  allowing  an  adequate 
margin  of  safety,  [is]  requisite  to  protect 
the  public  health."  A  secondary 
standard,  as  defined  in  section  109(b)(2). 
must  "specify  a  level  of  air  quahty  the 
attainment  and  maintenance  of  which, 
in  the  judgment  of  the  Administrator, 
based  on  [the]  criteria,  is  requisite  to 
protect  the  public  welfare  from  any 
known  or  anticipated  adverse  effects 
associated  with  the  presence  of  [the] 
pollutant  in  the  ambient  air."  Welfare 


effects  are  defined  in  section  302(h)  (42 
U.S.C.  7602(h))  to  include  "effecU  on 
soils,  water,  crops,  vegetation,  manmade 
materials,  animals,  wildlife,  weather, 
visibility  and  climate,  damage  to  and 
deterioration  of  property,  and  hazards  to 
transportation,  as  well  as  effects  on 
economic  values  and  on  personal 
comfort  and  well-being." 

The  U.S.  Court  of  Appeals  for  the  D.C. 
Circuit  has  held  that  the  requirement  for 
an  adequate  margin  of  safety  for 
primary  standards  was  intended  to 
address  uncertainties  associated  with 
inconclusive  scientific  and  technical 
information  available  at  the  time  of 
standard  setting.  It  was  also  intended  to 
provide  a  reasonable  degree  of 
protection  against  hazards  that  research 
has  not  yet  identified.  Lead  Industries 
Association  v.  EPA,  647  F.2d  1130. 1154 
(D.C.  Cir.  1980).  cert,  denied,  101 S.  CL 
621  (1980);  American  Petroleum  Institute 
V.  Costle,  665  F.2d  1178. 1177  (D.C.  Cir. 
1981),  cert,  denied,  102  S.  Ct.  1737  (1982). 
Both  kinds  of  uncertainties  are 
components  of  the  risk  associated  with 
pollution  at  levels  below  those  at  which 
human  health  effects  can  be  said  to 
occur  with  reasonable  scientific 
certainty.  Thus,  by  selecting  primary 
standards  that  provide  an  adequate 
margin  of  safety,  the  Administrator  is 
seeking  not  only  to  prevent  pollution 
levels  that  have  been  demonstrated  to 
be  harmful,  but  also  to  prevent  lower 
pollutant  levels  that  he  finds  pose  an 
unacceptable  risk  of  harm,  even  if  that 
risk  is  not  precisely  identified  as  to 
nature  or  degree. 

In  selecting  a  margin  of  safety.  EPA 
has  considered  such  factors  as  the 
natuire  and  severity  of  the  health  effects 
involved,  the  size  of  the  sensitive 
population(s]  at  risk,  and  the  kind  and 
degree  of  the  uncertainties  that  must  be 
addressed.  Given  that  the  "margin  of 
safety"  requirement  by  definition  only 
comes  into  play  where  no  conclusive 
showing  of  harm  exists,  such  factors, 
which  involve  unknown  or  only  partially 
quantified  risks,  have  their  inherent 
limits  as  guides  to  action.  The  selection 
of  any  particular  approach  to  providing 
an  adequate  margin  of  safety  is  a  policy 
choice  left  specifically  to  the 
Administrator's  judgment  [Lead 
Industries  Association  v.  EPA,  supra, 
647  F.2d  at  1161-62). 

Section  109(d)  of  the  Act  (42  U.S.C. 
7400(d))  requires  periodic  review  and,  if 
appropriate,  revision  of  existing  criteria 
and  standards.  The  process  by  which 
EPA  has  reviewed  the  original  criteria 
and  standards  for  sulfur  oxides  under 
section  109(d]  is  described  in  a  later 
section  of  this  notice. 


2.  Related  Control  Requirements 

States  are  primarily  responsible  for 
ensuring  attainment  and  maintenance  of 
ambient  air  quality  standards  once  EPA 
has  established  them.  Under  section  110 
of  the  Act  (42  U.S.C  7410).  States  are  to 
submit,  for  EPA  approval.  State 
implementation  plans  (SIFs)  that 
provide  for  the  attainment  and 
maintenance  of  such  standards  through 
control  programs  directed  to  sources  of 
the  pollutants  involved.  The  States,  in 
conjunction  with  EPA,  also  administer 
the  Prevention  of  Significant 
Deterioration  Program  (42  U.S.C.  7470- 
7479)  for  these  pollutants.  In  addition. 
Federal  programs  provide  for 
nationwide  reductions  in  emissions  of 
these  and  other  air  pollutants  through 
the  Federal  Motor  Vehicle  Control 
Program  under  Title  II  of  the  Act  (42 
U.S.C.  7521-7574),  which  involves 
controls  for  automobile,  truck,  bus, 
motorcycle,  and  aircraft  emissions;  the 
New  Source  Performance  Standards 
under  section  111  (42  U.S.C.  7411);  and 
the  National  Emission  Standards  for 
Hazardous  Air  Pollutants  under  section 
112  (42  U.S.C.  7412). 

B.  Sulfur  Oxides  and  Existing  Standards 
forSOi 

The  principal  focus  of  this  standard 
review  is  on  the  health  and  welfare 
effects  of  SOt,  alone  and  in  combination 
with  other  pollutants.  Other  sulfur  oxide 
vapors  (e.g.,  SOj]  are  not  commonly 
found  in  the  atmosphere.  Information  on 
the  effects  of  the  principal  atmospheric 
transformation  products  of  SOi  (i.e., 
sulfuric  acid  and  sulfates)  was 
considered  in  the  review  of  the 
particulate  matter  standards  and 
addressed  in  the  revisions  to  these 
standards  promulgated  on  July  1, 1987 
(52  FR  24634);  acid  sulfate  aerosols  are 
also  being  examined  in  a  separate  issue 
paper  that  is  currently  under 
development  (Thomas,  1986). 

SOa  is  a  rapidly  diffusing  reactive  gas 
that  is  very  soluble  in  water.  It  is 
emitted  principally  from  combustion  or 
processing  of  sulfur-containing  fossil 
fuels  and  ores.  SOi  occurs  in  the 
atmosphere  with  a  variety  of  particles 
and  other  gases,  and  undergoes 
chemical  and  physical  interactions  with 
them  forming  sulfates  and  other 
transformation  products.  At  elevated 
concentrations,  SOi  can  adversely  affect 
human  health,  vegetation,  materials, 
economic  values,  and  personal  comfort 
and  well-being.  SOi.  largely  through  its 
transformation  products,  also  is  a  major 
contributor  to  pollutants  related  to 
acidic  deposition  and  visibility 
degradation.  Aimual  average  SOi  levels 
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range  from  less  than  0.004  ppm  in 
remote  rural  sites  to  over  0.03  ppm  in  the 
most  polluted  urban  industrial  areas. 
The  highest  short-term  values  are  found 
in  the  vicinity  (<  20  km)  of  major  point 
sources.  In  the  absence  of  adequate 
controls,  maximum  short-term  levels  at 
such  sites  for  24-hour,  3-hour,  and  1-hoiu' 
averages  can  reach  or  exceed  0.4  ppm, 
1.4  ppm,  and  2.3  ppm,  respectively.  The 
origins,  concentrations  and  potential 
effects  of  SOi  are  discussed  in  more 
detail  in  the  staff  paper  (SP)  (EPA), 
1982a),  in  the  revised  criteria  doctunent 
(CD)  (EPA,  1982b),  in  the  criteria 
dociunent  addendum  (CDA)  (EPA. 
1986a),  and  the  staff  paper  addendum 
(SPA)  (EPA,  1986e).  The  executive 
summary  of  the  SPA  is  reprinted  in 
Addendum  ID  to  this  notice. 

On  April  3a  1971,  EPA  promulgated 
primary  and  secondary  NAAQS  for  SOi 
under  section  109  of  the  Act  (36  FR 
8186).  The  existing  primary  standards 
for  sulfur  oxides,  measured  as  SOi,  are 
0.14  ppm  (365  jtg/m*),  averaged  over  a 
period  of  24  hours  and  not  to  be 
exceeded  more  than  once  per  year,  and 
0.03  ppm  (80  fig/m')  annual  arithmetic 
mean.  The  current  secondary  standard 
is  0.5  ppm  (1300  ^g/m^,  averaged  over  a 
period  of  3  hours  and  not  to  be  exceed 
more  than  once  per  year.  An  annual 
secondary  standard  was  revoked  by 
EPA  in  1973  after  court  remand.  The 
scientific  and  technical  bases  for  the 
cturent  standards  are  contained  in  the 
original  criteria  docimient,  Air  Quality 
Criteria  for  Sulfur  Oxides  (DHEW,  1970) 
and  the  revised  chapter  on  vegetation 
(EPA.  1973). 

Implementation  of  SOi  air  quality 
standards  by  the  States  and  EPA, 
together  with  fuel  use  shifts  and  siting 
decisions  motivated  by  changing 
economic  conditions,  has  resulted  in 
substantial  improvements  in  ground 
level  air  quality  and  significant 
reductions  in  nationwide  emissions  over 
the  last  decade.  Where  sufficient  trends 
data  existed,  annual  SO2  concentrations 
at  urban  sites  decreased  by  30  percent 
from  1970  to  1975  (EPA,  1976).  From  1975 
to  1984,  annual  levels  dropped  an 
additional  36  percent  and  maximum  24- 
hour  values  declined  by  an  even  larger 
percentage  (EPA,  1986d).  Over  this  same 
time  period  (1975-1984),  national  SOi 
emissions  declined  by  an  estimated  16 
percent  (EPA.  1984a).  Today,  SOi  air 
quaUty  is  good  with  respect  to  the 
standards,  with  only  a  small  fraction  (2 
percent)  of  the  nation's  counties 
designated  as  nonattaiiunent  for  SOt. 
Moreover,  in  most  cases,  the 
nonattainment  designations  apply  only 
to  limited  geographical  areas  in  the 


immediate  vicinity  of  certain  major 
point  sources. 

C.  Development  of  Revised  Air  Quality 
Criteria  for  Sulfur  Oxides 

In  1976,  as  a  result  of  internal  Agency 
review  and  the  recommendations  of  a 
committee  on  EPA's  Science  Advisory 
Board,  EPA  decided  to  revise  the 
existing  criteria  document  for  sulfur 
oxides.  Because  of  competing  priorities 
regarding  revision  of  other  air  quality 
criteria  dociunents,  and  the  need  to 
complete  additional  research  on  sulfur 
oxides  and  their  transformation 
products,  the  process  was  scheduled  to 
commence  in  1979.  With  the 
endorsement  of  the  new  Clean  Air 
Scientific  Advisory  Committee  (CASAC) 
of  EPA's  Science  Advisory  Board,  EPA 
decided  in  1978  to  review  and  revise  the 
criteria  document  for  sulfur  oxides 
concurrently  with  that  for  particulate 
matter  and  to  produce  a  combined 
particulate  matter/ sulfur  oxides  (PM/ 
SOJ  criteria  document 

On  October  2, 1979  (44  FR  56731),  EPA 
announced  that  it  was  in  the  process  of 
revising  the  original  criteria  document 
for  sulfur  oxides  and  reviewing  the 
existing  air  quality  standards  for 
possible  revisions  in  accordance  with 
section  109(d)(1)  of  the  Act. 

In  developing  the  revised  criteria 
document,  EPA  has  provided  a  number 
of  opportunities  for  review  and  comment 
by  oi^anizations  and  individuals  outside 
the  Agency.  Three  drafts  of  the  revised 
PM/SO,  criteria  document,  prepared  by 
EPA's  Environmental  Criteria  and 
Assessment  Office  (ECAO),  have  been 
made  available  for  external  review  (45 
FR  24913,  April  11, 1980;  46  FR  9746. 
January  29, 1981;  46  FR  53210,  October 
28, 1981).  EPA  has  received  and 
considered  numerous  and  often 
extensive  comments  on  each  of  these 
drafts.  CASAC  has  held  three  public 
meetings  (August  20-22. 1980;  July  7-0. 
1981;  November  16-1&  1981)  to  review 
successive  drafts  of  the  document. 
These  meetings  were  open  to  the  public 
and  were  attended  by  many  individuals 
and  representatives  of  organizations 
who  provided  critical  reviews  and  new 
information  for  consideration. 
Transcripts  of  the  CASAC  meetings 
have  been  placed  in  the  docket  for  the 
criteria  dociunent  (ECAO  CD  79-1). 
Based  on  CASAC  recommendations 
made  after  the  first  review  meeting,  five 
additional  public  workshops  were  held 
at  which  EPA,  its  consulting  authors  and 
reviewers,  and  other  scientifically  and 
technically  qualified  experts  selected  by 
EPA  discussed  the  various  chapters  of 
the  draft  dociunent  and  suggested  ways 
of  resolving  outstanding  issues  (45  FR 
74047,  November  7, 1980;  45  FR  7679a 


November  2a  1980;  45  FR  78224. 
November  25. 198a  45  FR  8035a 
December  4. 198a  46  FR  1775.  January 
17, 1981). 

The  comments  received  on  the 
successive  drafts  of  the  revised  criteria 
document  have  been  considered  in  the 
preparation  of  the  final  document, 
issued  March  20, 1984,  with  the 
proposed  revisions  to  the  ambient  air 
quality  standards  for  particulate  matter 
(49  FR  10408).  In  accordance  with  its 
established  procedures,  CASAC 
prepared  a  "closure"  memorandum  to 
the  Administrator  that  indicated  the 
Committee's  satisfaction  with  the  final 
draft  (December  1961)  of  the  criteria 
dociunent  and  outlined  key  issues  and 
recommendations.  The  closure 
memorandum,  dated  January  29, 1982, 
stated  that  the  EPA  office  that  prepared 
this  document  was  "responsive  to 
Committee  advice  as  well  as  to 
comments  provided  by  the  general 
public  *  *  *."  The  closure  memorandum 
further  states  that  the  criteria  document 
"fulfills  the  requirements  set  forth  in 
section  108  of  the  Clean  Air  Act  which 
requires  that  the  criteria  document  'shall 
accurately  reflect  the  latest  scientific 
knowledge  useful  in  indicating  the  kind 
and  extent  of  all  identifiable  effects  on 
public  health  or  welfare'  fit>m  sulfur 
oxides  and  particulates  in  the  ambient 
air."  The  CASAC  closure  memorandum 
on  the  criteria  domument  is  reprinted  in 
its  entirety  in  Addendum  I  to  this  notice. 

Following  closure,  a  number  of  minor 
technical  and  editorial  refinements  were 
made  to  prepare  the  criteria  document 
for  final  publication.  During  this  process 
several  scientific  articles  were 
published,  or  accepted  for  publication, 
that  appeared  to  be  of  some  importance 
to  the  development  of  criteria  for  the 
primary  standards  for  SOa.  For  this 
reason.  ECAO  prepared  an  addendum  to 
the  criteria  document  that  summarized 
and  evaluated  the  newly  available 
studies  and  their  implications  for  the 
review  and  conclusions  in  Chapter  13  of 
the  criteria  document  Two  drafts  of  the 
addendum  were  reviewed  by  CASAC 
and  the  public  in  association  with  two 
public  meetings  (April  26-27. 1982; 
August  30-31, 1962).  Transcripts  of  these 
meetings  have  been  placed  in  the 
docket.  Oral  closure  on  the  addendum 
was  received  from  CASAC  at  the 
August  meeting  and  the  final  product 
was  included  as  Appendix  A  to  Volume 
I  of  the  criteria  document  (EPA.  1982b) 
when  the  document  was  published  on 
March  2a  1984. 

A  number  of  scientific  and  technical 
issues  were  raised  during  the  public 
review  of  the  scientific  ariteria.  With 
respect  to  the  sulfur  oxides  portions  of 


the  criteria  document  the  major  issues 
included:  (1)  The  interpretation  of 
controlled  human  studies  of  asthmatics 
and  other  subjects  using  differing  means 
to  administer  SOi  at  various  exercise 
rates,  and  (2)  the  development  and 
application  id  criteria  for  deciding  which 
epidemiological  studies  are  most 
appropriate  for  use  in  revising  air 
quality  standards.  A  summary  of  these 
and  other  major  scientific  issues,  as  well 
as  CASAC's  conclusions,  is  included  in 
the  closure  memorandum  on  the  criteria 
document  (Addendum  I  to  this  notice). 

D.  Review  of  the  Standards: 
Development  of  Staff  Paper 

In  the  spring  of  1982.  EPA's  Office  of 
Air  Quality  Planning  and  Standards 
(OAQPS)  prepared  the  first  draft  of  a 
staff  paper.  Review  of  the  National 
Ambient  Air  Quality  Standards  for 
Sulfur  Oxides.  This  draft  staff  paper 
evaluated  and  interpreted  the  scientific 
and  technical  information  in  the  revised 
criteria  document  and  the  then-draft 
addendum  that  was  most  relevant  to  the 
review  of  the  air  quality  standards  for 
sulfur  oxides  and  presented  staff 
recommendations  on  alternative 
approaches  to  deciding  whether,  and  if 
so  how.  to  revise  the  standards,  based 
on  the  revised  criteria  document  and  the 
then-draft  addendum.  This  first  draft 
and  a  second  draft  of  the  staff  paper 
were  reviewed  at  CASAC  meetings  on 
April  26-27  (47  FR  16885),  and  August 
30-31, 1982  (47  FR  34855),  respectively. 
Transcripts  of  these  meetings  have  been 
placed  in  the  docket  Numerous  written 
and  oral  conunents  were  received  on  the 
drafts  from  CASAC,  representatives  of 
organizations,  individual  scientists,  and 
other  interested  members  of  the  public. 
A  summary  of  major  revisions  made  in 
response  to  conunents  on  the  first  draft 
is  contained  in  an  August  5, 1982  letter 
to  CASAC  (Padgett  1982).  Following  the 
second  CASAC  meeting,  the  staff  made 
some  additional  revisions  in  response  to 
comments.  EPA  released  the  final 
OAQPS  staff  paper  (EPA,  1982a),  which 
reflects  the  various  suggestions  made  by 
CASAC  and  members  of  the  public, 
upon  receipt  of  the  formal  closure  letter 
in  August  1983.  The  August  26, 1983 
CASAC  closure  letter  states  that  the 
staff  paper  is  consistent  with  the  criteria 
document,  and  provides  the 
Administrator  "with  the  kind  and 
amount  of  technical  guidance  that  will 
be  needed  to  make  appropriate 
decisions  about  revisions  to  the 
standard"  (the  CASAC  letter  is 
reprinted  in  Addendum  II  to  this  notice). 

A  number  of  major  issues  were  raised 
during  the  pubUc  review  process.  The 
most  important  issue  involved  the 
questkm  of  whether  the  results  of 


relatively  recent  controlled  human 
studies  indicate  the  need  for  a  new 
short-term  (1-hour)  standard  for  SOt  to 
protect  asthmatics.  Some  groups 
strongly  favored  the  addition  of  a  1-hour 
standard  vrbUe  othen  felt  that  the 
current  standards  provide  adequate 
protection  of  sensitive  groups.  Some 
attention  was  also  focused  on  the  extent 
to  which  the  effects  of  SOk  can  be 
separated  from  those  of  particulate 
matter  in  key  epidemiological  studies, 
and  on  whether  welfare  criteria  warrant 
a  secondary  aimual  SOx  standard  in 
addition  to,  or  in  place  of,  the  existing 
primary  annual  standard. 

These  and  other  major  issues  are 
discussed  more  fully  in  the  executive 
summary  of  the  staff  paper  and  in  later 
sections  of  this  notice.  CASAC's 
discussion  of  these  issues  and  its 
recommendations  are  contained  in  the 
Committee's  closure  letter  on  the  staff 
paper  (Goldstein,  1983)  and  in  a  minority 
statement  fit)m  one  member  (Higgins, 
1983).  Both  letters  are  reprinted  in 
Addendum  II  to  this  proposal. 

In  1984,  the  Administrator  reviewed 
the  standards  in  light  of  the  above 
information  and  decided,  at  that  time, 
not  to  propose  any  revision  of  the 
standards. 

E.  Supplemental  Criteria  Revision  and 
Standards  Review 

Following  CASAC  closure  on  the 
criteria  document  and  its  addendum  in 
1982,  numerous  additional  studies  on  the 
health  effects  of  SO*  appeared  in  the 
scientific  literature.  Because  some  of 
these  studies  could  be  of  importance  in 
a  decision  on  the  SOi  standards  and 
because  of  CASAC  recommendations 
regarding  new  particulate  matter  studies 
(Lippmann,  1986a),  EPA  decided  to 
prepare  addenda  to  the  PM/SO,  criteria 
document  and  the  SOi  staff  paper  (51  FR 
11058,  April  1, 1986).  On  July  3, 1986, 
EPA  announced  (51  FR  24392]  the 
availabilily  of  an  external  review  draft 
dociunent  entitled:  Second  Addendum  to 
Air  Quality  Criteria  for  Particulate 
Matter  and  Sulfur  Oxides  (1982): 
Assessment  of  Newly  Available  Health 
Effects  Information.  On  September  16, 
1986,  EPA  announced  (51  FR  32878)  the 
availability  of  a  draft  staff  paper 
addendum  entitled:  Review  of  the 
National  Ambient  Air  Quality  Standards 
for  Sulfur  Oxides:  Updated  Assessment 
of  Scientific  and  Te<^mical  Information. 
CASAC  held  a  public  meeting  on 
October  15-16, 1986  to  review  both  the 
criteria  document  addendum  and  the 
staff  paper  addendum.  At  this  meeting, 
CASAC  members  as  well  as 
representatives  of  several  organizations 
provided  critical  review  of  both  EPA 
documents.  A  transcript  of  the  CASAC 


meeting  has  been  placed  in  the  public 
docket  (A-82-37). 

The  CASAC  sent  a  closure  letter  on 
the  criteria  document  addendum  to  the 
Administrator  dated  December  15, 1986. 
which  concludes  that  "this  1986 
Addendum  along  with  the  1982  Criteria 
Document  previously  reviewed  by 
CASAC  represent  a  scientifically 
balanced  and  defensible  summary  of  the 
extensive  scientific  literature  on  these 
pollutants"  (Lippmann.  1986b).  This 
letter  is  reprinted  in  Addendum  I  to  this 
Notice.  The  Committee  sent  its  closure 
letter,  dated  February  1987,  on  the  staff 
paper  addendum  to  the  Administrator 
stating  "The  Committee  believes  that 
this  document  provides  you  with  the 
kind  and  amount  of  teclmical  guidance 
that  will  be  needed  to  make  appropriate 
decisions  on  the  standards"  (Lippmann. 
1987).  The  closure  letter  on  the  staff 
paper  addendum,  which  also  discusses 
major  issues  addressed  by  the  CASAC 
and  the  Committee's  recommendations 
concerning  these  issues,  is  reprinted  in 
Addendum  II  to  this  notice.  The  final 
addenda  to  the  criteria  document  (EPA 
1986a)  and  the  sUff  paper  (EPA  19a8e). 
which  include  revisions  to  reflect 
comments  from  CASAC  and  the  public, 
are  available  from  the  address  listed 
above.  Where  there  are  differences 
between  the  1982  criteria  document  and 
staff  paper  and  the  more  recent 
addenda,  the  addenda  supersede  the 
earlier  documents.  The  executive 
summary  of  the  staff  paper  addendum  is 
reprinted  in  Addendum  III  to  this  notice. 

F.  Rulemaking  Docket 

EPA  established  a  standard  review 
docket  for  the  sulfur  oxides  revision  in 
July  1979.  EPA  has  established  a 
rulemaking  docket  (Docket  No.  A-84-25) 
for  this  proposal  as  required  by  section 
307(d)  of  the  Act  The  standard  review 
docket  (Docket  No.  A-79-28)  and  the 
separate  docket  established  for  criteria 
document  revision  (Docket  No.  ECAO- 
CD-79-1)  have  been  incorporated  in  this 
rulemaking  docket 

n.  Rationale  for  the  Proposed  Decision 
Not  To  Review  the  Standards 

Based  on  the  comprehensive 
examination  of  all  available  scientific 
information  on  the  health  and  welfare 
effects  of  sulfur  oxides  in  the  criteria 
document  and  on  certain  analyses  of 
current  and  alternative  standards,  the 
EPA  staff  and  CASAC  recommended 
that  the  Administrator  focus 
consideration  on  a  discrete  range  of 
scientifically  supportable  policy  options 
for  revising  or  not  revising  the  SO2 
standards.  The  Administration  has 
relied  heavily  on  these 
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recommendations,  and  on  the  detailed 
rationale  contained  in  the  SP  and  SPA 
and  CASAC  closure  letters  (Goldstein, 
1983;  Lippmann,  1987)  in  reaching  his 
decision  to  propose  not  to  revise  the 
current  standards.  Rather  than  restating 
those  evaluations  and  supporting 
reasons  leading  to  the  recommendations 
at  length,  the  following  discussion  of  the 
proposed  decision  focuses  primarily  on 
those  considerations  that  were  most 
influential  in  the  Administrator's 
decision,  or  that  add  to  or  differ  in  some 
respect  from  considerations  that 
influenced  the  staff  and/or  CASAC 
recommenda  tions. 

Taken  one  at  a  time,  the  staff  and 
CASAC  recommendations  could  have 
led  to  many  potential  combinations  of 
retaining,  modifying,  and  adding  to  the 
current  standards.  The  Administrator 
focused  mainly  on  determining  whether 
to  leave  the  current  standards  in  their 
present  form  or  to  add  a  new  1-hour 
primary  standard  and,  in  the  process, 
consider  some  additional  revisions  to 
the  remaining  standards.  In  today's 
notice,  the  Administrator  proposes  not 
to  revise  the  current  standards  but  calls 
for  comment  on  the  alternative  of 
adding  a  1-hour  standard.  The  key 
elements  and  principal  bases  for  this 
decision  are  summarized  below. 

A.  Basis  for  the  Current  Standards 

Both  tiie  staff  and  CASAC 
recommended  that  serious  consideration 
be  given  to  not  revising  the  current 
standards  (SP,  pp.  88-87;  Goldstein. 
1983).  The  scientific  data  provide 
support  for  retaining  each  of  the  present 
standards.  Analyses  of  the  protection 
afforded  by  single  and  multiple  SOi 
standards  against  effects  associated 
with  various  averaging  times  suggest 
that  continued  implementation  of  all 
three  current  primary  and  secondary 
standards  provides  substantial 
protection  against  the  direct  health  and 
welfare  effects  identified  in  the  criteria 
document  as  being  associated  with 
ground  level  SOi  air  quality  (SP,  pp.  79- 
83;  Appendix  D).  The  major  bases  for 
each  of  the  current  standards  are 
presented  more  fully  below.  The 
rationale  for  retaining  the  current 
averaging  convention  and  form  for  the 
standards  is  discussed  in  subsequent 
sections  (DC  D). 

1. 24-Hour  Primary  Standard 

The  basis  for  a  24-hour  health 
standard  stems  largely  from 
epidemiological  studies  conducted  in 
London  in  the  1950's  and  igeCs,  a  time 
when  both  SOi  and  particulate  matter 
were  present  at  higher  concentrations 
than  in  the  U.S.  under  current 
conditions.  The  principal  effects 


associated  with  high  24-hour  levels  of 
SOt,  which,  in  these  studies  usually  also 
involved  high  levels  of  particulate 
matter,  include  increased  daily  mortality 
and  aggravation  of  bronchitis.  More 
recent  studies  also  suggest  the 
possibility  of  decreased  lung  function. 
The  staff  assessment  of  these  studies  is 
summarized  in  Table  2  of  Addendum  III 
to  this  notice  and  discussed  more  fully 
in  the  SP  (SP.  pp.  71-88)  and  the  SPA 
(SPA  pp.  22-29).  As  indicated  there, 
these  studies  taken  together  do  not 
suggest  any  clear  threshold  for  all 
effects.  They  do,  however,  provide 
evidence  for  increasing  risks  to  public 
health  as  24-hour  SOi  averages  increase. 
Based  on  its  review,  the  staff 
recommended  retention  of  a  24-hour 
standard  in  the  range  of  0.14  to  0.19  ppm 
(SP,  p.  85.  and  SPA  p.  59-60).  The 
CASAC  concluded  that  the  upper  end  of 
the  range  provides  little  or  no  margin  of 
safety  for  sensitive  populations,  and 
recommended  selection  of  a  value  in  the 
lower  portion  of  the  range  (SP, 
Appendix  E,  p.  4).  The  staff  and  CASAC 
identified  the  following  as  factors  to  be 
considered  in  selecting  a  level  for  a  24- 
hour  standard  that  provides  an  adequate 
margin  of  safety  (SP,  pp.  75-78): 

a.  possible  interactive  effects  with 
other  pollutants; 

b.  differences  among  conditions 
observed  in  the  earlier  studies  (London 
in  the  1950's  and  19eo's)  and  those  that 
occur  in  the  contemporary  U.S.; 

c  suggestion  of  risk  of  other  effects 
(e.g.,  reduced  lung  function,  effects  on 
clearance)  from  qualitative  studies;  and 

d.  the  possibility  that  the  observed 
effects  may  be  related,  in  part,  to 
shorter-term  peaks. 

In  view  of  the  above  considerations 
and  recommendations,  the 
Administrator  finds  that  the  current  24- 
hour  standard  provides  an  adequate 
margin  of  safety  against  the  effects 
observed  in  the  more  quantitative  24- 
hour  epidemiological  studies.  The 
margin  of  safety  is  sufficient  even  where 
SOs  and  particulate  matter 
concentrations  both  occur 
simultaneously  at  their  respective 
standard  levels,  and  is  greater  when 
particle  levels  are  lower  (SP,  p.  75). 
Although  qualitative  inferences  from  the 
available  scientific  evidence  suggest 
some  risk  of  24-hour  effects  not 
identified  in  the  more  quantitative 
studies,  current  assessments  suggest 
such  risks  would  be  small  at 
concentrations  at  or  below  the  present 
standard  level  (SP,  pp.  78-78).  Retaining 
the  current  standard  is  consistent  with 
CASAC  guidance  to  select  any  revised 
standard  from  the  lower  portion  of  the 
staff  range  of  interest  and  to  maintnin 


the  margin  of  safety  provided  by  the 
current  standard  in  the  absence  of  a  1- 
hour  standard  (Goldstein.  1983: 
Lippmann.  1987). 

2.  Annual  Primary  Standard 

The  available  scientific  data  provide 
some  qualitative  support  for  the  concern 
that  high  annual  SOi  exposures  may 
lead  to  potential  effects  not  readily 
observed  in  short-term  human  studies, 
for  example  reduced  capacity  to 
respond  to  infection  or  other 
enviromnental  challenges  (SP.  78-79). 
While  no  single  study  may  provide  dear 
quantitative  conclusions,  the  staff  found 
that  there  does  appear  to  be  some 
consistency  across  the  results  of  more 
recent  epidemiological  studies 
indicating  a  possibility  of  respiratory 
health  effects  as  a  result  of  persistent 
exposures  to  sulfur  oxides  in  areas  with 
long-term  averages  only  slightly  above 
the  current  standards  (SPA  p.  50);  the 
data  are,  however,  unclear  as  to 
whether  repeated  short-term  peaks  of 
SOi  or  other  pollutants  (e.g.,  PM)  may  be 
as  or  more  responsible  for  such  effects 
(SPA  p.  32).  Staff  analyses  conducted  at 
CASAC's  request  indicated  that 
alternative  shorter-term  standards  (1. 3. 
and  24-hour)  would  not  necessarily 
prevent  increases  in  aimual  SOi 
concentrations  to  levels  above  the 
current  standard  (0.03  ppm)  in  several 
heavily  populated  urban  areas  (SP, 
Appendix  D).  The  long-term  standard 
often  serves  to  limit  the  emissions  and 
resulting  acute  and  chronic  exposures 
from  numerous  smaller  sources  in  such 
areas.  Based  on  concern  over  the 
potential  effects  of  a  large  increase  in 
both  chronic  and  acute  population 
exposures  if  the  annual  standard  were 
relaxed  or  eliminated,  the  staff 
recommended  that  the  Administrator 
retain  the  annual  SOi  primary  standard 
at  its  current  level  (SP.  p.  79;  SPA  p.  xi). 

CASAC  agreed  that  there  is  a  need  for 
protection  against  an  increase  in  chronic 
exposures  (Goldstein.  1983).  but  found 
little  quantitative  support  in  the 
scientific  literature  on  chronic  effects  for 
retaining  the  present  annual  primary 
standard  (Lippmann.  1967).  CASAC  also 
recommended  that  the  decision  on  the 
annual  standard  be  considered  in  "light 
of  the  total  protection  that  is  to  be 
offered  by  the  suite  of  standards  *  *  *." 
In  a  related  recommendation,  the 
Committee  indicated  that  the  most 
persuasive  scientific  basis  for  an  annual 
standard  was  found  in  the  potential 
welfare  effects  that  could  result  from 
increased  annual  SOi  concentrations. 
The  staff  assessment  of  the  welfkre 
effects  of  ambient  SOk  indicat«l  that  the 
major  effects  of  conoem  ware  damage  to 


materials  (SP,  pp.  123-124)  and 
vegetation  (SP,  pp.  113-'114).  CASAC 
concurred  with  corresponding  staff 
recommendations  regarding  protection 
of  welfare  and  concluded  that  "there  is 
a  scientific  basis  for  a  secondary 
standard  at  the  level  of  the  annual 
primary  standard." 

The  Adminisfrator  finds  that  retaining 
an  annual  primary  standard  at  the 
current  level  is  a  prudent  public  health 
policy  choice  that  will  limit  any  increase 
in  acute  or  chronic  health  risk  in  large, 
populated  urban  areas  that  are  now 
attaining  the  standard.  Although  the 
available  information  suggests  that  the 
magnitude  of  any  such  health  risk  to 
individuals  is  probably  small,  the 
concern  that  a  large  number  of  people 
•might  experience  increased  chronic  and 
acute  exposures  supports  continuation 
of  some  level  of  protection  against  the 
aforementioned  hazards  not  yet 
conclusively  established  in  the  scientific 
literahire  (SP.  p.  78-79;  SPA,  p.  50).  In 
addition,  the  Administrator  agrees  with 
staff  conclusions  that  without  the 
current  annual  primary  standard,  a  new 
annual  secondary  standard  might  be 
necessary  to  protect  public  welfare. 
Given  the  available  welfare  effects  data 
■with  respect  to  long-term  SOi 
concenfrations,  retaining  the  level  of  the 
ciurent  annual  standard  would  appear 
to  be  appropriate.  From  this  standpoint, 
removal  or  substantial  relaxation  of  the 
annual  primary  standard  would 
necessitate  its  replacement  by  an  annual 
secondary  standard. 

With  the  continued  concerns  over 
chronic  health  effects — ^whether  from 
.long-term  low  level  or  repeated  peak 
exposures — and  CASAC's 
recommendation  to  continue  the  welfare 
protection  afforded  by  the  current 
standard,  the  Administrator  proposes  to 
retain  the  level  of  health  and  welfare 
protection  afforded  by  the  current 
annual  primary  standard.  Because  that 
standard  is  attained  virtually 
everywhere,  the  Administrator  is  not 
persuaded  that  there  would  be  any 
practical  benefits  to  be  gained  ttom  the 
administrative  disruptions  associated 
with  adding  an  equivalent  annual 
secondary  standard  and/or  revising  the 
form  or  level  of  this  primary  standard. 

3. 3-Hour  Secondary  Standard 

The  basis  for  the  existing  3-hour 
secondary  standard  rests  on  studies 
documenting  acute  effects  on  sensitive 
planU  (38  FR  25678;  September  1973). 
The  effects  of  concern  include  reduced 
growth  and  yield,  and  foliar  injury.  The 
staff  assessment  of  the  greatly  expanded 
scientific  data  base  as  summarized  in 
the  criteria  document  (CD.  Chapter  7) 
found  even  stronger  support  for  the  3* 


hour  standard  (SP,  pp.  106-112).  As  a 
residt  of  this  most  recent  review,  both 
staff  and  CASAC  recommended 
retaining  a  3-hour  standard  at  or  slightly 
bleow  the  level  of  the  current  standard 
(0.5  ppm)  (SP,  p.  128).  CASAC  pointed 
out  that  evidence  suggesting  effects  at 
lower  levels  is  very  uncertain  (SP, 
Appendix  E,  p.  8).  Moreover,  as  pointed 
out  in  the  SP,  the  extent  of  exposure  of 
both  cultivated  and  natural  vegetation 
to  levels  capable  of  producing  injury  or 
reducing  yield  is  limited  (SP,  p.  109). 
Peak  short-term  exposiu«s  of  concern 
occur  only  in  the  vicinity  of  major  point 
sources.  "The  extent  of  vegetation  at  risk 
is  further  reduced  because  natural 
systems  in  less  humid  areas  appear  to 
be  less  sensitive  to  SOi  than  ciUtivated 
plants  (SP,  p.  112).  These  factors  suggest 
that  the  current  standard  level  is 
adequate.  Considering  the  assessment  of 
effects  on  vegetation  and  the  above 
conclusions  and  recommendations,  the 
Administrator  finds  that  the  current  3- 
hour  standard  appears  to  be  both 
necessary  and  adequate  to  protect 
against  damage  to  vegetation  frt>m 
short-term  SOj  peaks  near  major  point 
sources.  Retaining  the  current  3-hour 
standard  is  consistent  witii  staff  and 
CASAC  recommendations. 

B.  Consideration  of  Short-Term  (1-Hour) 
Primary  Standard 

As  discussed  above,  the  assessment 
of  available  scientific  evidence  and 
recommendations  of  staff  and  CASAC 
have  led  the  Administrator  to  conclude 
that  the  current  primary  and  secondary 
SOi  standards  are  adequate  to  protect 
the  public  health  and  welfare  from  the 
effects  associated  with  24-hour,  annual, 
and  3-hour  average  concentrations  of 
SOa  in  the  atmosphere.  This  recent 
assessment  of  the  scientific  literature 
included  a  review  of  the  potential 
effects  on  asthmatics  and  other  sensitive 
individuals  associated  with  short-term 
(1-hour  or  less)  exposures  to  SOi.  While 
the  Administrator  is  inclined  to 
conclude  that  this  information  does  not 
warrant  setting  a  new  short-term 
primary  standard,  there  has  been 
considerable  discussion  on  whether 
such  a  standard  is  needed  to  protect 
against  such  exposures.  For  reasons 
outlined  in  the  staff  assessment  (SP,  p. 
56),  1-hour  is  an  appropriate  averaging 
time  to  consider  for  such  a  possible  new 
standard.  The  discussion  below 
summarizes  the  basis  for  such 
consideration  and  assesses  the 
protection  afforded  by  the  present 
standards  against  short-term  exposures. 

1.  Short-Term  Health  Effects 

The  basis  for  considering  the  possible 
addition  of  a  new  1-hour  standard  rests 


largely  on  the  staff  and  CASAC 
assessment  of  the  results  of  several 
relatively  recent  controlled  human 
expostire  studies  (see  Table  1  of 
Addendum  III  to  this  preamble).  The 
major  effects  observed  in  these  studies 
are  measurable  changes  in  respiratory 
function  in  asthmatics  and  atopics  * 
exposed  for  short  periods  (as  litUe  as  5- 
10  minutes  up  to  1-hour)  to  0.4  ppm  SO* 
or  more.  For  example,  in  one  study 
designed  to  examine  this  issue,  a 
concentration  of  0.5  ppm  for  10  minutes 
produced  a  doubling  (or  more)  in  airway 
resistance  in  25  percent  of  exercising 
asthmatic  subjects  (Horstman  et  al., 
1986).  The  responses  occurred 
predominanUy  in  subjects  whose 
respiratory  ventilation  was  increased  by 
exercise  or  by  hyperventilation,  and 
who  were  not  using  preventive 
medication  at  the  time  (SPA,  pp.  9-10; 
CDA.  Table  5;  Sheppard  et  al.,  1981).  In 
asthmatic  subjects  exposed  to  0.4-0.75 
ppm  or  more  of  SOt,  the  change  in 
respiratory  function  was  often 
accompanied  by  perceptible 
symptomatic  responses,  including 
shortness  of  breath,  wheezing  and 
coughing  (SPA,  Table  4-1).  The  fraction 
of  asthmatic  subjects  experiencing 
changes  in  lung  function  and  symptoms 
increased  with  concentration  over  the 
range  of  0.4  to  0.75  ppm  (SPA  Figure  3- 
2). 

While  mindful  of  the  guidance  in  the 
criteria  document  that  "caution  should 
be  employed  in  regard  to  any  attempted 
extrapolation  of  these  observed 
quantitative  exposure-effect 
relationships  to  what  might  be  expected 
under  ambient  conditions"  (CO,  p.  13- 
50),  tiie  staff  and  CASAC  concludedihat 
consideration  should  be  given  to  a  new 
short-term  standard  to  address  these 
effects.  Based  on  practical 
considerations  relating  to  monitoring, 
modeling,  data  manipulation  and 
storage,  and  implementation,  the  staff 
recommended  using  a  1-hour  averaging 
time  for  any  such  standard.  As 
explained  below,  the  relationship 
between  1-hour  average  concentrations 
and  shorter-term  concentrations  would 
allow  the  use  of  a  1-hour  standard,  set  at 
an  appropriate  level,  to  control  shorter- 
term  peaks.  Staff  and  CASAC  identified 
a  number  of  factors  that  should  be 
considered  in  decisionmaking 


*  "Atopic"  U  a  term  uwd  to  indicate  individuals, 
not  diagnoaed  a*  aathmatica,  with  diiordera 
manifested  as  hypersenslltvity  to  environmental 
antigens.  Examples  include  hay  fever  and  other 
allergies.  Approximately  8  percent  of  the  U.S. 
population  is  estimatad  to  be  atopic  Some 
additional  percentage  of  tlie  population  not 
diagnosed  as  atopic  or  asthinatic  may  also  display 
hyperraactive  airway  iMponaes  to  SOk  (SP.  p.  90). 
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concerning  a  1-hour  standard  (SP.  pip. 
64-89:  SPA.  pp.  37-44): 

a.  Significance  of  Effects.  The 
functional  changes  and  symptoms 
observed  in  the  controlled  studies 
appear  to  be  transient  and  reversible, 
and.  at  lower  concentrations  (<0.7S 
ppm)  and  exercise  levels,  they  are 
within  the  range  of  day-to-day 
variations  that  most  asthmatics 
typically  experience  from  exercise  or 
other  stimuli.  They  are.  in  general  not 
equivalent  to  the  more  severe  responses 
thiat  accompany  an  asthma  "attack"  (SP, 
p.  66).  Finally,  because  medications 
already  widely  used  by  asthmatics  can 
prevent  (Sheppard  et  al,  1981)  or 
ameliorate  reaction  to  SOs.  an  asthmatic 
who  is  already  medicated  due  to  other 
stimuli  will  likely  not  experience  a 
response  to  an  exposure.  The  scientific 
community  is  divided  as  to  whether  and 
to  what  extent  these  effects  at  lower 
concentrations  should  be  considered 
"advene"  or  "clinically  significant" 
(e.g.,  Bousbey.  1961;  Higgins.  1983; 
Cohen.  1984:  McFadden.  1966: 
Uppmann.  1987;  see  also  SPA  pp.  40- 
41). 

b.  Relative  Effect  ofSOt  Compared  to 
Other  Stimuli.  Exercise  alone,  without 
poUutant  exposure,  is  among  a  number 
of  stimuli  that  coounonly  induce 
bronchooonstriction  in  asthmatics  (SP. 
pp.  66-«7).  Cold  and/or  dry  air 
exacerbates  the  effects  of  exercise  even 
in  the  absence  of  SOi.  It  is  likely  that  the 
incidence  of  bronchoconstriction 
induced  by  SOi  is  very  small  compared 
with  that  induced  by  factors  unrelated 
to  pollution  (Cohen.  1984  and  EPA. 
1986c). 

c  Sensitive  Population.  Diagnosed 
asthmatics  make  up  approximately  4 
percent  of  the  total  U.S.  population 
(about  10  million  individuals)  while 
atopics  constitute  roughly  8  percent  (SP. 
p.  31).  Some  additional  percentage  of  the 
pi^ulaticm  not  diagnosed  as  atopic  or 
asthmatic  may  also  display 
hyperreactive  airway  responses  to  SOt 
(SP.  p.  30).  Asthmatics  appear  to  be  at 
greater  risk  than  atopics.  Studies  to  date 
have  shown  a  wide  distribution  of 
sensitivity  among  asthmatics  and 
atopics  tested  (e.g^  Horstman  et  aL. 
1986).  Although  it  is  speculated  that 
individuals  with  more  severe  asthma 
may  be  more  sensitive  to  SOi  than  are 
-the  relatively  mild  asthmatics  tested. 
CASAC  has  pointed  out  that  the 
available  data  do  not  support  or  refute 
this  point  (Lippmann.  1967).  The 
conaequenoes  of  a  Ainctional  change  w 
of  greater  coocem  in  more  severe 
asthmatics,  but  such  Individuals  may  be 
somawhal  protected  from  80b  because 
they  coattady  uee  nedication  doe  to 


their  susceptibility  to  responses  from 
other  stimuli  and  the  reduced  chance 
that  they  would  experience  sustained 
levels  of  moderate  to  high  exercise 
(SPA.  p.  40). 

d.  Variance  About  the  1-hour 
Average.  The  available  studies  indicate 
that  SO»  effects  occur  within  5  to  10 
minutes  but  do  not  necessarily  worsen 
with  continued  exposure  over  an  hour 
(CDA.  pp.  4-29  to  4-32).  Concenfrations 
averaged  over  5  or  10  minutes  vary 
about  the  1-hour  mean,  reaching  peak 
values  that  are  clearly  higher  than  the  1- 
hour  value.  Analyses  of  recent  data 
indicate  that  at  higher  concentrations 
near  large  point  sources,  these  peaks  are 
likely  to  be  within  a  factor  of  2  of  the 
mean.  Thus,  the  maximum  5  to  10  minute 
peak  associated  with  a  1-hour  value  of 
0.5  ppm  is  probably  less  thanl  ppm 
(SPA  p.  43-44). 

e.  Probability  of  Exposure.  The  staff 
assessment  foimd  that  given  current  air 
quality  levels,  peak  SOi  concentrations 
in  the  0.4  to  0.75  ppm  range  for  5  to  10 
minutes  are  very  infrequent  and  limited 
in  extent  to  the  vicinity  of  certain  large 
sources.  Given  low  indoor  levels  and  the 
limited  time  individuals  spend  in 
moderate  to  high  activity,  the 
probability  that  any  individual 
asthmatic  would  experience  any  effects 
of  SOi  is  low  (SP.  p.  D-12;  EPA,  1986c). 
This  issue  has  been  examined  in  the 
quantitative  analyses  discussed  in  die 
following  section. 

2.  Protection  Afforded  by  Current 
Standards  Against  Short-Term  Effects 

In  determining  whether  to  revise  the 
present  standards  by  the  addition  of  a  1- 
hour  primary  standard,  it  is  particularly 
important  to  evaluate:  (1)  The  extent  to 
which  implementation  of  the  current 
standards  protects  against  potential 
very  short-term  effects,  and  (2)  the 
relative  increase  in  protection  that 
would  be  afforded  by  the  addition  of  a 
possible  1-hour  primary  standard.  The 
first  point  is  addressed  in  this  section, 
while  the  second  point  is  addressed  in 
the  following  section. 

(a)  Air  Quality  and  Exposure 
Analyses.  The  initial  staff  examination 
of  the  above  issues  focused  on 
monitoring  *  and  modeling  analyses  of 


*  The  maoHaring-baMd  anaiyti*  axamined 
■pproximateljr  900  SCb  ■c«iU»lag  silM 

KpreMnUng  U  miUioa  boon  of  daU  (8P.  Aw*"dix 
D).  ThoM  litM  w«c«  cUaaifiad  in  thrM  gniim:  (1) 
PopulaUoo-oitaalad  aitaa  taKhida  tinaa  astabUalMd 
to  b*  rapaaaaalativt  «?f  cwwtirtiiWiini  aKpariaaoad 
in  populatad  araaa:  (2)  aogrce-orimtad  aitaa  locatad 
to  raoord  inaxiMHa  eaaoanlrallMia  naar  aooieaa 
aack  aa  poMar  planta  and  nfinariaa:  aad  (S)  I 
oriantad  attaa  tocalad  near  thla  apadBc  aourca 
catafory. 


1-hour  SOt  concentrations  (SP, 
Appendix  D).  The  initial  modeling 
analyses  predicted  the  frequency  of  1- 
hour  exceedances  of  0.5  ppm  that  would 
occiu-  around  typical  major  point 
sources  if  the  current  standards  are  met. 
This  concentration  (a5  ppm)  was  the 
lowest  short-term  (5-minute  to  1-hour) 
level  found  to  produce  changes  in 
respiratory  function  and  symptoms  in 
the  controlled  studies  of  exercising 
"mild"  asthmatics  included  in  the  1982 
staff  paper.  Because  the  then-available 
dispersion  models  were  limited  to  1-hour 
predictions,  estimates  of  5-  to  10-minute 
exceedances  of  0.5  ppm  were  not 
included.  The  key  finf<'ng'«  of  the 
preliminary  analyses  were: 

1.  Given  current  U.S.  air  quality,  peak 
1-hour  SOa  concentrations  greater  than 
or  equal  to  0.5  ppm  occtv  almost 
exclusively  around  large  point  sources 
and  are  rare  near  the  population- 
oriented  monitoring  sites  studied  (SPA. 
p.  42). 

2.  Near  major  point  sources  in  urban 
and  suburban  locations,  the  current  24- 
hour  standard  provides  substantial 
control  of  peak  concentrations,  limiting 
estimated  1-hour  exceedances  of  0.5 
ppm  at  any  single  site  to  9  hours  per 
year  or  less  (Stoeckenius  and  Burton. 
1982.  p.  9). 

3.  Near  point  sources  located  in 
nonurban  areas,  the  current  3-hour 
secondary  standard  is  estimated  to 
reduce  the  number  of  hours  exceeding 
0.5  ppm  at  any  single  site  to  3  to  4  hours 
per  year  (Burton  et  aL.  1962.  p.  v.). 

4.  Basml  on  these  air  quality  findings 
and  qualitative  information  on  human 
activity  patterns,  the  staff  concluded 
that  the  probability  that  an  exercising 
asthmatic  would  be  located  in  the  same  , 
time  and  area  with  peak  levels  of 
concern  appeared  small  (SP,  p.  68). 

Following  completion  of  the  formal 
CASAC  review  of  the  criteria  document 
and  staff  paper.  EPA  staff  conducted  a 
series  of  additional  analyses  that 
expanded  or  improved  on  the  woric 
summarized  above  to  better 
characterize  the  protection  afforded  by 
the  ciurent  SOt  standards  and  to 
identify  any  improvements  that  would 
be  offered  by  adding  alternative 
standards.  These  supplemental  analyses 
are  described  in  detail  in  separate 
reports  (EPA.  1984a;  1986b.c).  copies  of 
whicb  have  been  placed  in  die  docket 
These  analyses  were  summarized  in  the 
staff  paper  addendum  (pp.  50-58)  and 
were  provided  to  CASAC  for  review. 

lliese  analyses  involved:  (1) 
Expansion  of  die  previous  analysis  of 
monitoring  data  and  afr  quality 
modeUag  to  Indude  more  sources  and 
locations  as  well  as  shorter  averaging 


periods,  and  (2)  quantitative  estimates 
!of  exposures  of  sensitive  asthmatics  to 
peak  concentration  of  potential 
concern.*  Because  studies  had  shown 
pulmonary  function  changes  and 
symptoms  in  some  asthmatics  exposed 
'while  at  exercise  to  0.5  ppm  for  periods 
as  short  as  5  to  10  minutes  the  air 
quality  data  and  modeling  analyses 
dealt  with  5-to  10-minute  as  well  as  1- 
hour  peak  concentrations  in  excess  of 
0.5  ppm.  These  analyses  provided 
estimates  of  the  frequency  and 
geographical  extent  of  such  exceedances 
in  the  vicinity  of  four  power  plants 
judged  to  be  fairiy  representative  of  the 
expected  spectrum  of  exposure 
scenarios.  Exposures  Were  estimated  for 
current  emissions,  and  for  emissions 
that  just  meet  the  current  standards  as 
well  as  alternative  revised  standards. 
Beginning  with  the  results  of  modeled 
peak  SOt  levels,  a  variant  of  the 
National  Exposure  Model  (NEM)  was 
applied  to  estimate  the  probability  that 
an  asthmatic  at  "high"  exercise  *  would 
be  exposed  to  0.5  ppm  of  SOt  for  5 
minutes  or  more  during  the  course  of  a 
year.  The  NEM  accounts  for  population 
movement  activity  level  and  indoor  vs. 
outdoor  exposures  (Biller  et  al,  1981). 

As  discussed  in  the  reports  (EPA 
1984a:  EPA.  1986b,c)  and  supporting 
documents,  the  analyses  are  subject  to 
several  important  limitations,  and  a 
number  of  major  simplifying 
assumptions  were  made  that  may  have 
biased  the  estimates.  Comments 


I     *  Because  of  the  complexitiee  involved  in  a  full 
quantitative  ataessment  of  potenbal  retponaea 
aaaocialed  with  alternative  atandardt,  Q>A  staff 
developed  a  "benciimarli"  for  the  exposure  analyaea 
lenned  an  "Expoture  of  Concern"  (EOC)  (SPA,  p. 
S2).  Baaed  on  the  assessment  of  effects  in  the 
criteria  document  addendum,  the  staff  defined  an 
EOC  as  an  exposure  of  an  asthmatic  while  at 
activities  corresponding  to  a  ventilation  rate  of  35 
liters  per  minute  or  higher  to  0.5  ppm  or  more  of  SOt 
for  5  minutes.  At  this  level,  approximately  26 

,  percent  of  mild  asthmatics  might  be  anticipated  to 
experience  at  least  a  doubling  in  airway  resistanca, 
which  is  coiuidered  to  be  a  "moderate"  response 
(CDA,  Figure  7).  A  smaller  percentage  asthmatica 
could  be  expected  to  experience  noticable 
symptoms,  with  some  risk  that  the  most  seiuitiva 

.  individual  aathmatica  might  experience  a  mora 
severe  reaponae. 

*  In  the  NEM  model,  activity  levels  are  grouped  aa 
"low,*'  "medium."  and  "high".  Based  on  the  data 

-  uaad  to  generate  thoae  categoriea,  EPA  estimatea 
that  the  "high"  category  roughly  corresponds  to 
exercise  required  to  produce  a  ventilation  rate  of 
about  35  liters  per  minute  or  more  (EPA  ISSSc.  p.  2- 
9).  This  exeidae  rate,  generally  characlerixad  1^ 
research  clinidana  at  "moderate,"  is  in  the  range 
where  moat  people  t%iritdi  from  nasal  to  oronaaal 
breathing,  iniavaaiiig  the  penetration  of  SO>  to 
tenaitive  race  >tort  in  the  lung  (SP,  p.  A-3). 
Activltiea  producing  thla  ventilation  rate  inchide 
light  cycUaf.  climbing  three  flighta  of  atalrt.  and 
tnow-thovaling  (SP.  p.  A-4).  Reaponaea  to  OS  ppm 
of  SOt  for  5  to  SO  minutet  in  free-breathing 
aathmatica  have  not  baen  reported  at  exeiciaa  rataa 
below  tUa  level 


received  on  the  initial  analyses  (EPA, 
984a)  raised  concerns  about  whether 
these  analyses  imderstated  the  extent  of 
exposure  to  peak  SOt  levels  (Hawkins. 
1985).  The  major  concerns  were  that  (1) 
Both  limited  monitoring  data  and 
theoretical  calculations  indicated  that 
short-term  peaks  greater  than  0.5  ppm 
could  occur  aroimd  nimierous  smaller 
facilities  [such  peaks  are.  however, 
generally  of  very  short  duration  (30 
seconds  to  2  minutes)  (EAP.  lOSeb.  p.  9)]; 
and  (2)  because  of  limitations  in  the 
response  of  ambient  monitors,  the 
monitoring-based  analysis  may  have 
underestimated  the  extent  of  hourly 
averages  greater  than  0.5  ppm  and 
almost  surely  underestimated  pecJc  (less 
than  5  minutes]  concentrations.  Staff 
assessments  of  these  concerns  (BPA. 
1986b.c)  indicated  that  some  of  the 
factors  raised  may  have  residted  in  an 
imderestimate  of  exposures  in  the  initial 
assessment  (EPA.  1986b,  pp.  18-22). 
However,  other  factors  discussed  in  the 
analyses,  such  as  the  assiunption  that 
the  facilities  operated  at  full  capacity  for 
an  entire  year,  may  have  resulted  in  an 
overestimate  (EPA,  1986c,  p.  3-32). 
Although  the  analyses  are  uncertain,  the 
available  results  permit  the  following 
tentative  conclusions: 

(1)  Based  on  current  U.S.  monitored 
air  quality  data  and  reasonable 
estimates  of  ratios  of  5-minute  peaks  to 
1-hour  means,  5-minute  concentrations 
and  exposures  to  0.5  ppm  or  more  are 
expected  primarily  in  the  vicinity 
(usually  less  than  20  km)  of  major  point 
sources  such  as  utilities  and  smelters. 
Approximately  10  to  40  percent  of  the 
sensitive  population  (asthmatics)  in  the 
U.S.  are  estimated  to  live  in  the  vicinity 
of  utilities,  with  a  much  smaller 
percentage  living  near  smelters 
(Thomas,  1987a). 

(2)  Based  on  modeled  air  quality  and 
exposures  for  several  large  utility  power 
plants,  the  current  standards  (24-hour 
and  3-hour)  place  substantial  limits  on    ' 
exceedances  of,  and  exposures  to,  1- 
hour  concentrations  in  excess  of  0.6  ppm 
(Thomas,  1984). 

(3)  Of  those  asthmatics  living  in  the 
vicinity  (roughly  10-25  km)  of  die  four 
power  plants  studied  at  their  current 
emissions,  the  percentage  estimated  to 
be  exposed  once  per  year  to  a  5-minute 
SOt  concenfration  of  05.  ppm  while  at 
exercise  varied  from  1  percent  to  14 
percent  depending  on  the  plant  (EAP, 
1986c.  pp.  3-16  to  3-19).  A  rough 
extrapolation  to  all  of  the  power  plants 
in  the  country  suggests  that 
approximately  100.000  individual 
asthmatics,  or  about  1  percent  of  the 
national  asthmatic  population,  will 
experience  at  least  one  such  exposure  of 


concern  per  year  (Thomas,  1987a).  *  The 
vast  majority  of  these  1  percent  would 
experience  only  one  such  exposure  per 
year. 

(4)  Because  not  all  of  the  exposures  to 
0.5  ppm  residted  in  measurable  effects  in 
controlled  studies,  fewer  than  25  percent 
of  the  asthmatics  exposed  are  likely  to 
experience  even  moderate  pulmonary 
function  changes  and  symptoms 
(Horstman  et  al.,  1986).  It  is  possible  that 
individual  asthmatics  substantially  more 
sensitive  than  those  studied  might 
experience  larger  or  comparable  effects 
at  even  lower  levels.  However,  CASAC 
has  pointed  out  that  there  is  no  evidence 
to  refute  or  support  this  possibility. 
Moreover,  severe  asthmatics  may  be 
protected  because  they  less  often 
achieve  elevated  activity  levels  and 
often  are  already  medicated  to  alleviate 
the  effect  of  other  environmental  stimuli 
commonly  encountered.  The  limited 
epidemiological  data  regarding  peak 
SOt  levels  and  asthma  do  not  contradict 
the  contention  that  the  frequency  of 
serious  responses  to  SOi  in  major  U.S. 
cities  must  be  low.  Goldstein  and 
Weinstein  (1986)  foimd  no  associaticm 
between  emergency  room  visits  for 
asthma  in  New  Yoric  City  and  peak 
hourly  SOt  levels. 

The  Administrator  has  considered  the 
results  of  these  analyses  together  with 
associated  tmcertainties  in  developing 
this  proposal.  EPA  has  also  recently 
received  an  expanded  analysis  of 
exposure  prepared  for  the  Utility  Air 
Regulatory  Group  (UARG)  (Teague  and 
Minton.  1987).  EPA  believes  that  these 
new  analyses  of  air  quality  and 
exposure  are  relevant  to  the  final 
decision  on  the  SOa  standards  and 
shoidd  be  considered  during  the  public 
comment  period.  Because  of  the 
preliminary  nature  of  the  UARG 
analysis,  and  because  it  represents  an 
unpublished  analysis  that  has  not  been 
considered  fully  by  CASAC,  the 
Administrator  has  not  relied  on  the 
UARG  exposure  analysis  in  reaching  the 
decision  announced  in  today's  proposal. 
EPA  invites  public  comment  on  the 
UARG  analysis  and  on  the  implications 
of  the  analysis  for  the  final  decision  on 
the  existing  SOt  standards  as  well  as 
the  alternatives.  Copies  of  the  UARG 
report  documenting  the  analysis  (Burton 
et  al  1987)  have  been  placed  in  the 
ndemaking  docket.  EPA  will  submit  the 
analysis  to  CASAC  for  its  review. 


*  This  rough  extrapolation  addressed  asthmatics. 
If  atopics  or  other  sensitive  individuals  displaying 
hyperreactive  airway  response  to  SO,  were 
included,  the  percent  exposed  would  ramain  the 
aame,  but  the  abaoiute  number  axpoaad  would 
lacreaae. 
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(b)  Determinations  Concerning 
Protection  Against  1-Hour  Effects.  In  the 
Administrator's  judgment  the  available 
information  on  potential  effects 
associated  with  short-term  exposure  to 
SOi  and  their  relative  frequency  of    i 
occurrence  given  current  conditions  ' 
does  not  justify  an  additional  level  of 
protection  beyond  that  already  provided 
by  the  current  24-hour,  3-hour,  and 
annual  standards.  As  indicated  by  the 
exposure  analyses  described  above,  the 
current  standards  a|^ear  to  markedly 
limit  the  frequency  and  extent  of  short- 
term  concentrations  of  concern,  and 
normal  day-to-day  activity  patterns 
further  reduce  the  chance  that  such 
concentrations  will  result  in  exposure 
conditions  approximating  those  ^at 
produced  effects  in  controlled  human 
studies.  The  occurrence  of  SOj-induced 
response  is  estimated  to  be  infrequent 
and  the  direct  effects  observed  at  lower 
concentrations  and  exercise  levels  are 
transient,  rapidly  reversible  and  of 
uncertain  health  significance.  A  majority 
of  the  small  fraction  of  asthmatics  (~  1 
percent)  exposed  to  0.5  ppm  SO*  at 
exercise  would  experience  no  more  than 
one  such  encounter  per  year.  By 
comparison,  a  number  of  natural  stimuli 
(e.g.,  exercise,  cold  air)  produce 
comparable  responses  in  asthmatics  and 
many  experience  a  number  of  episodes 
each  year  as  a  result  of  such  stimuli.  For 
this  very  reason,  medication  that 
prevents  or  ameliorates  these  effects  is 
already  routinely  used  by  asthmatics. 
Finally,  although  there  has  been 
speculation  on  the  point,  at  this  time 
there  is  no  convincing  evidence  of  long- 
term  effects  associated  with  repeated 
exposures  to  the  lower  level  peaks 
found  in  the  ambient  air  (SPA,  p.  32). 

Given  the  above  considerations,  the 
Administrator  is  presently  inclined  to 
conclude  that  the  current  standards 
provide  adequate  protection  against 
potential  short-term  effects  of  SOi  and 
that  a  1-hour  primary  standard  is  not 
needed.  Specifically,  given  the 
protection  of  the  current  NAAQS.the 
Administrator  does  not  judge  that  the 
occasional  remaining  short-term 
exposures  that  occur  constitute  a 
significant  public  health  problem  that 
requires  a  new  national  ambient  air 
quality  standard.  For  the  same  reasons, 
the  Administrator  does  not  propose  to 
follow  the  recommendation,  made  by 
some  CASAC  members  in  1982.  that  in 
retaining  the  standards,  the  current  3- 
hour  secondary  standard  be  made  a 
primary  standard.  Because  the  present 
standards  are  widely  implemented,  no 
practical  navinuuMntal  change  would 
result  from  making  the  3-hour  standaitl 
a  primary  standani  EPA  however,  does 


solicit  public  comment  on  the 
alternative  of  making  the  current  3-hour 
standard  a  primary  standard. 

3. 1-Hour  Standard  Alternative 

In  reaching  the  provisional  conclusion 
that  the  current  standards  provide 
adequate  protection  against  the 
potential  short-term  efforts  of  SO».  the 
Administrator  is  mindful  of  the 
uncertainties  in  the  scientific  evidence 
and  recent  exposure  analyses,  and  the 
diversity  of  opinion  as  to  the  possible 
significance  of  potential  short-term 
exposures  and  the  appropriate  degree  of. 
protection.  As  noted  above,  a  niufiber  of 
argimients  have  been  raised  in  support 
of  a  1-hour  standard,  and  the  staff  paper 
and  CASAC  recommended  that  the 
Administrator  consider  such  a  standard. 
Given  these  argtmients  and  the  views  of 
the  CASAC  (Lippmann,  1987),  the 
Administrator  feels  it  is  important  to  air 
the  key  issues  and  uncertainties  fully 
and  specifrcally  requests  broad  public 
comment  and  deliberation  on  the 
alternative  of  revising  the  current 
standards  and  adding  a  1-hour  SOi 
standard. 

EPA  staff  and  CASAC  recommended 
a  range  of  potential  1-hour  standards  for 
the  Administrator's  consideration.  This 
range,  based  on  the  updated  staff 
assessment  (See  Table  1  in  Addendum  I 
to  this  notice],  is  0.2  to  0.5  ppm  (520  to 
1300  jig/m*).  Considering  typical  5- 
minute  peak  to  1-bour  mean  ratios  of  2 
to  1.  the  lower  bound  (0.2  ppm) 
represents  a  1-hour  level  for  which  the 
maximum  5-  to  10-minute  peak 
exposures  are  not  likely  to  exceed  0.4 
ppm.  This  is  the  lowest  level  where 
responses  of  potential  clinical 
signifrcance  in  ine  breathing  "mild  to 
moderate"  asthamics  have  been 
reported  in  the  literature  dted  in  the 
criteria  document  addendum.  A  1-hour 
standard  at  the  upper  bound  of  the 
range  (as  ppm)  would  maintain 
.  maximum  hourly  values  in  the  vicinity 
of  the  lowest  concentrations  (0.4  to  0.5 
ppm)  producing  significant  responses  in 
the  available  studies  summarized  above. 
It  would  afford  somewhat  greater 
protection  against  short-term  peaks  than 
that  now  provided  by  the  current 
standards.  Based  on  the  preliminary 
analysis  of  exposure  near  large  point 
sources  discussed  above  (SPA,  Figure  4- 
3),  it  appears  that  under  such  a 
standard,  1  to  4  percent  of  the 
asthmatics  residling  in  the  vicinity  of  the 
point  sources  analyzed,  or  between  200 
to  1400  individuals  per  plant,  would  be 
annually  exposed  while  at  exercise  to  5- 
minute  peaks  at  or  above  0.5  ppm.  On  a 
national  level,  fewer  than  1  percent  of 
all  asthmatics  would  experience  such 
exposures.  Nevertheless,  a  0.5  ppm  level 


would  not  completely  preclude  5-  to  10- 
minute  exposures  on  the  order  of  1  ppm. 

Considering  typical  5-minate  peak  to 
1-hour  mean  ratios  of  2  to  1  or  lower.  1- 
hour  standard  alternatives  of  0.3  to  0.4 
ppm  could  result  in  &-minute  peaks  on 
the  order  of  0.6  to  0.8  ppm.  Several 
CASAC  members  supported  a  1-hour 
standard  in  this  portions  of  the  overall  v 
range  (Uppmann,  1987).  If  a  1-hour 
ambient  standard  of  0.4  ppm  were 
implemented  at  the  four  power  plants 
studied  in  the  exposure  analysis 
discussed  above,  the  percentage  of  the 
asthmatics  living  in  the  vicinity  of  those 
plants  who  would  be  exposed  once  per 
year  to  a  S-minute  SOt  concentration  of 
0.5  ppm  while  at  exercise  would  be  less 
than  1  to  2  percent  (EPA  1986c,  p.  3-22). 

After  considering  the  views  of 
CASAC,  the  Administrator  is  inclined  to 
conclude  that  a  1-hour  primary  ambient 
standard  to  protect  exercising 
asthmatics  and  atopics  from  short-term 
exposures  to  SOi  is  not  warranted.  As 
explained  above,  this  inclination  is 
based,  on  among  other  things,  the 
uncertain  significance  of  the  health 
effects  involved  and  on  the  infrequence 
of  inducement  of  such  effects  by  SOi. 
However,  the  Administrator  solicits 
comment  on  the  alternative  of  a  1-hour 
standard  at  the  level  of  0.4  ppm. 

The  promulgation  of  a  1-hour  standard 
would  also  prompt  consideration  of 
additional  revisions  that  would  affect 
the  remaining  standards.  Following 
recommendations  of  staff  (SP,  p.  112) 
and  CASAC  if  EPA  promulgated  a  1- 
hour  standard,  it  would  consider 
replacing  the  current  secondary  3-hour 
standard  (0.5  ppm)  with  a  1-hour 
secondary  standard  set  equal  to  the 
primary  standard.  Hiis  standard  would 
provide  welfare  protection  at  least  as 
stringent  as  the  current  standard.  A 
second  revision  that  would  be 
considered  if  a  1-hour  standard  were 
promulgated  is  the  adoption  of  an 
expected  exceedance  form  for  all  of  the 
standards.  This  potential  revision  is 
discussed  in  a  subsequent  section. 

C  Averaging  Convention  for  the 
Standards 

The  averaging  amvention  specifies 
the  interpretation  of  standards  for  a 
particular  averaging  time  (in  this  case,  3- 
hour,  24-hour,  annual)  with  respect  to 
when  (time  and  day)  the  averaging 
period(s)  begins  and  ends.  The  two 
major  alternative  averaging  conventions 
are  known  as  "block"  and  "running". 
Under  the  block  convention,  periods 
such  as  24-hoars  and  3-hours  are 
measured  sequentially  and  do  not 
overlap;  when  one  averaging  period 
ends,  the  next  begins.  For  example,  one 


24-hour  measurement  would  be  taken 
from  midni^.on  day  one  to  midnight  on 
day  two;  the  next  would  "begin  at 
nddnight  on  day  two.  Under  Ihe  running 
conjcantioB.  measurements  are  allowed 
to  overfaip.  Thus,  if  one  24-bour  period 
were  measured  from  midnight  ta 
midnight  the  next  might  be  measured 
&t)m  1  a.m.  to  1  a.m.  or  from  12K)1  a.m. 
to  12:011  a  JB.  Given  a  fixed  standard 
level,  running  aiverages  would  produce  a 
somewhat  more  restrictive  standard 
tFaoro.  U»B3;  PosaieL  19e£). 
'  .Alihough  the  warding  of  the  original 
24-hour,  34iour,  and  annual  SOa 
standards  was  ambiguous  on  the  matter, 
the  earliest  actions  of  EPA  signify  that 
the  block  averaging  convecdioB  was 
intended  for  these  standards  (OAQPS, 
1986],  and  block  averages  have 
generally  been  used  in  implementing  the 
standards.*  l^e  use  of  running  averages 
would  therefore  represent  a  tightening  of 
the  standards.  Because  the 
Administrator  has  determined,  for  the 
reasons  explained  above,  that 
protection  of  the  public  health  does  not 
require  tightening  the  standards,  the 
Administirator  proposes  to  retain  the 
block  averaging -convention  for  the  24- 
hour,  3-hour,  and  annual  standards.  Tfi 
eliminate  any  future  questions  on  this* 
aspect  of  the  standards,  clarifying 
language  is  being  proposed  in  the 
regulation  (40  CFR  50.4  and  50.5). 
Nevertheless,  the  Administrator  solicits 
comment  on  the  alternative  running- 
average  convention  for  the  24-hour  and 
3-hour  standards. 

D.  Form  of  the  Skutdards 

fai  revising  the  standards  for  ozone 
and  particulate  matter,  EPA  concluded 
that  it  would  be  appropriate  to  make 
technical  improvements  to  the  form  in 
which  the  standards  were  expressed  (44 
FR  8202  and  82  FR  24653).  These 
improvements  were  embodied  in  a 
revised  statistical  form  for  the 
standards,  whidh  was  intended  to 
maintain  desired  health  protection  while 
improving  ease  of  implementation.  The 
decisions  on  the  statistical  form  were 
made  in  conjunction  witii  decisions  on 
Uie  level  of  the  standard.  EPA  has  also 
considered  Ihe  alternative  of  expressing 
the  SQi  standards  in  a  similar  statistical 
form,  with  one  expected  exceedance  per 


*  Aithmigfa  EPA  generally  does  not  specify  uae  of 
a  running  average  in  evaluating  80i  SIPi  for 
attaimiient  and  malntenanoe  at  the  NAAQS. 
running  average*  have  been  uaed  in  a  limited 
number  of  initancet.  In  the  enforcement  context  In 
cata*  where  tupplementary  control  lystems  (SCS) 
were  used  aa  aa  intatim  meeauK  to  protect  the 
NAAQ6  at  jMinaiy  oqppar  amoltan.  rnnaent 
(fccreea  for  jvch  facilitiaa  apadfieSjiiiiiiii^  average 
requinniMita.  See.  e.g..  VS.  v.J>helps  Dodge  Coq>., 
QvUNc-Sl^eeS-TlK^MAR  (D.  Arix.  filed  October 
2a.1SIB). 


year  for  the  24-hour  and  3-hour 
standards  and  expressing  the  annual 
standard  as  an  expected  annuaJ  mean. 
EPA  examined  the  relative  protection 
afforded  by  the  current  standards  if  they 
were  expressed  in  statistical  form  (EPA, 
1984a;  Frank,  1987J.  These  analyses 
found  that  the  standards  expressed  in  a 
statistical  form  would  afford  reduced 
protection  against  the  24-hour,  annual, 
and  3-hour  health  and  welfare  effects 
identified  above  and,  in  addition,  would 
permit  an  order  of  magnitude  increase  in 
the  ntmiber  of  asthmatics  exposed  to  0.5 
ppm  SO»  for  5-minute8  at  exercise.  As 
noted  above,  the  Administrator  has 
concluded  that  the  level  of  protection 
provided  by  the  current  standards 
against  the  health  and  welfare  effects  of 
SOi  is  necessary  and  should  be 
retained.  Thus,  adopting  a  statistical 
form  would  necessitate  revisions  to  the 
levels  of  the  standards  to  maintain  that 
level  of  protection.  In  the  judgment  of 
the  Adniinisfrator.  the  limited  technical 
advantages  of  the  statistical  form  are 
not  sufficient  to  warrant  the 
administrative  burden  associated  with 
such  a  change.  Therefore,  EPA  proposes 
to  maintain  the  current  form  of  the  SO» 
standards. 

If  EPA  promulgated  a  1-hour  standard, 
however,  it  would  consider  changing  the 
form  of  the  24-hour  and  annual 
standards.  As  discussed  above,  EPA 
does  not  feel  these  changes  would  be 
appropriate  if  the  current  standards  are 
retained  at  the  present  levels  with  no  1- 
hour  standard. 

A  detailed  description  of  the  possible 
alternative  forms  for  the  1-hour,  24-hour, 
and  annual  standards  has  been 
developed  ^rank,  1987)  and  placed  in 
(he  rulemaking  docket.  As  presented 
ttiere,  the  standards  would  be  attained 
when  the  expected  number  of 
exceedances  of  the  24-hour  and  1-hour 
standards  level  is  no  more  than  one  per 
year.  Generally,  the  determination 
would  be  baseti  on  three  consecutive 
years  of  data.  Although  expressing  the 
24-hour  standard  in  statistical  form 
results  in  less  protection  than  provided 
by  the  present  deterministic  form,  the 
protection  against  the  effects  associated 
with  24-hour  exposures  would  remain 
adequate  because  of  the  additional 
stiingency  afforded  by  the  1-hour 
standard  alternative. 

The  annual  SOt  standard  would  be 
expressed  as  an  expected  annual 
arithmetic  average  determined  by 
averaging  the  annual  arithmetic 
averages,  generally  from  three 
successive  years  of  data.  Expressing  the 
aimual  standard  in  this  form  would 
result  in  a  somewhat  less  restrictive 
standard  Ifaan  provided  by  the  current 


form.  Any  decrease  in  protection  would, 
in  the  majority  of  cases,  however,  be 
more  than  compensated  by  the  general 
increase  in  protection  provided  by  the  1- 
hour  standard  alternative. 

The  interpretation  of  the  alternative 
forms  developed  for  1-hour,  24-hour,  and 
annual  standards  (Frank,  1987]  is 
conceptually  similar  to  that  promulgated 
in  Appendix  K  of  the  Particulate  Matter 
Standard  (52  FR  24634).  Some 
differences  exist,  however,  with  respect 
to  treatment  of  incomplete  data. 

IIL  Proposed  Action  on  Standards 

As  stated  above,  based  on  the  data 
presented  in  the  criteria  document, 
assessments  and  analyses  in  the  staff 
paper,  and  CASAC  recommendations, 
the  Administrator  proposes  not  to  revise 
the  current  24-hoiu-,  annual,  and  3-hour 
SOi  standards. 

EPA  is  proposing  to  make  some  minor 
technical  changes  in  the  Part  50 
regulations  concerning  the  SOa 
standards  (Frank.  1988).  First,  the  levels 
for  the  primary  and  secondary  NAAQS 
would  be  restated  in  ppm  rather  than 
/ig/m«  (40  CFR  50.4  and  50.5).  This 
would  be  done  to  make  the  SO»  NAAQS 
consistent  with  other  pollutants  and  to 
improve  imderstanding  by  the  public 
Secondly,  explicit  rounding  conventions 
would  be  added  (40  CFR  50.4  and  50.5). 
This  would  aid  State  and  local  air 
pollution  control  agencies  in  interpreting 
the  standard.  Finally,  data  completeness 
and  handling  conventions  would  be 
specified  (40  CFR  50.4  and  50.5).  These 
conventions  would  be  consistent  with 
the  definitions  used  with  ozone  and 
would  ensure  that.omission  or  deletion 
of  some  hourly  data  will  not  negate 
obvious  exceedances  of  the  short-term 
standards  (see  40  CFR  Part  50,  Appendix 
H  for  the  equivalent  ozone  language). 

rv.  Add  Deposition 

Among  the  major  welfare  effects 
associated  with  sulfur  oxides  emissions 
are  those  related  to  the  acidic  deposition 
phenomenon.  The  issue  of  acidic 
deposition  was  not,  however,  assessed 
directiy  in  tiie  OAQPS  staff  paper 
because  EPA  has  followed  the  guidance 
given  by  CASAC  on  this  subject  at  its 
August  20-22, 1980  public  meeting  on  the 
draft  document,  "Air  Quahty  Criteria  for 
Particulate  Matter  and  Sulfur  Oxides." 
The  CASAC  concluded  that  acidic 
deposition  is  a  topic  of  extreme 
scientific  complexity  because  of  the 
difficulty  in  establishing  firm 
quantitative  relationships  between 
emissions  of  relevant  pollutants, 
formation  of  acidic  wet  and  dry 
deposition  products,  and  effects  on 
terrestrial  and  aquatic  ecosystems. 
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CASAC  also  noted  that  acidic 
deposition  involves,  at  a  miniimiin, 
several  (liferent  criteria  pollutant 
oxides  of  sulfur,  oxides  of  nitrogen,  and 
the  ^e  particulate  fraction  of  , 

suspended  particles.  Finally,  the        I 
Committee  felt  that  any  document  on 
this  subject  should  address  both  wet 
and  dry  deposition,  since  dry  deposition 
is  beUeved  to  account  for  at  least  one- 
half  of  the  total  acid  deposition  problem. 
For  these  reasons,  the  Committee  felt 
that  a  separate  comprehensive 
document  on  acidic  deposition  should 
be  prepared  prior  to  any  consideratiqn 
of  using  NAAQS  as  a  regulatory        j 
mechanism  for  control  of  acidic 
deposition.  CASAC  also  suggested  that 
a  discussion  of  acidic  deposition  be 
included  in  the  criteria  documents  for 
both  nitrogen  oxides  (NO,)  and 
particulate  matter/sulfur  oxides.  In-« 
response  to  these  recommendations, 
EPA  subsequently  prepared  the 
following  documents:  The  Acidic 
Deposition  Phenomenon  and  Its  Effects: 
Critical  Assessment  Review  Papers, 
Volume  I  and  II  (EPA,  1984b).  and  The 
Acidic  Deposition  Phenomenon  and  Its 
Effects:  Critical  Assessment  Document 
(EPA.  1985).  Although  these  documents 
are  not  criteria  docimients  and  have  not 
undergone  CASAC  review,  they  are  the 
most  recent  comprehensive  summary  of 
relevant  scientific  information  on  acidic 
deposition  completed  by  EPA. 

The  review  of  the  impUcations  of 
scientific  information  on  acidic 
deposition  for  current  and  alternative 
sulfur  oxides  standards  has  taken  place 
in  the  larger  context  of  the  examination 
of  the  acid  deposition  issue  as  a  whole. 
The  administrator  has  thoroughly 
reviewed  this  issue  and  has  been  kept 
apprised  of  the  most  recent  scientific 
information  on  a  continuing  basis.  This 
examination  has  included  a  review  of 
options  for  addressing  the  issue  through 
mechanisms  available  imder  current  Act 
authority  including  secondary  air  quality 
standards  as  well  as  alternative 
emissions  reductions  mechanisms. 
Based  on  this  review,  the  Administrator 
has  reached  the  following  conclusions  of 
relevance  for  sulfur  oxides  standards: 

1.  Based  upon  the  current  scientific 
understanding  of  the  acid  deposition 
problem,  it  would  be  premature  and  , 
unnviae  to  prescribe  any  regulatory 
control  program  at  this  time.  ' 

2.  When  the  fundamental  scientific 
uncertainties  have  been  reduced  through 
ongoing  research  efforts.  EPA  will  craft 
and  support  an  appropriate  set  of      i 
control  measures. 

Based  on  these  conclusions,  the 
ndministrator  does  not  at  this  time, 
believe  it  is  appropriate  to  propose  a 
separate  secondary  sulfur  oxides 


standard  to  provide  increased  protection 
against  the  acid  deposition-related 
effects  of  sulfur  oxides. 

V.  Significant  Haim  Levels  and  Episode 
Criteria 

Section  303  of  the  Act  authorizes  the 
Administrator  to  take  certain  emergency 
actions  if  pollution  levels  in  an  area 
constitute  "an  imminent  and  substantial 
endangerment  to  the  health  of  persons." 
The  Act  and  EPA't  regulations 
governing  adoption  and  submittal  of 
SIFs  (section  110(a)(2)(F)(v)  and  40  CFR 
51.16  and  subpart  H  of  Part  51)  require 
States  to  adopt  contingency  plcuis  to 
prevent  ambient  pollutant 
concentrations  from  reaching  specified 
Significant  Harm  Levels  and  to  take 
additional  abatement  actions  If  such 
levels  are  reached.  The  existing 
Significant  Harm  Levels  (40  CFR  Sl.iea) 
for  SOa  were  established  in  1971  (36  FR 
24002.  November  21. 1971)  at  the 
following  levels: 

SOi  Alone— 1.00  ppm  (2620  >ig/in*)  24-hour 

average  of  SOi 
SOj  X  TSP— 490x103  (>ig/in»)2— 24-hour 

average  product  of  SOi  and  TSP 

concentrations 

On  the  basis  of  EPA's  reassessment  of 
the  data  upon  which  these  levels  were 
based  and  its  assessment  of  more  recent 
scientific  evidence  on  sulfur  oxides  and 
particulate  matter,  EPA  proposes  to 
revise  the  Significant  Harm  Levels  for 
SOi. 

A.  24-Hour  Levels 

In  actions  related  to  the  recent, 
revisions  of  the  particulate  matter 
standards,  EPA  has  already  eliminated 
the  combined  TSP-SO»  Significant  Harm 
Level  (52  FR  24672,  July  1, 1987).  In  doing 
so,  EPA  left  open  the  possibihty  of 
reinstating  a  PMio-SOj  Significant  Harm 
Level,  if  necessary  for  additional 
protection  against  SOj  effects,  at  the 
conclusion  of  the  SOi  review.  The 
scientific  data  suggest  that  SO>  in 
combination  with  high  levels  of 
particulate  matter  has  been  associated 
with  increases  in  daily  mortality.  The 
final  24-hour  PMio  Significant  Harm 
Level  of  600  fig/m'  takes  this  potential 
interaction  into  account  Addition  of  a 
combined  SOi-PMio  Significant  Harm 
Level  therefore  appears  unnecessary. 

Removal  of  the  combined  Significant 
Harm  Level  raises  the  question  as  to 
whether  the  remaining  SO*  Si^iificant 
Harm  Level  is  sufficient  The  possibility 
that  SOi  alone  or  in  combination  with 
other  pollutant  or  fog  droplets  may  be  in 
part  responsible  for  the  effects 
associated  with  24-hour  exposures 
suggests  the  need  to  continue  a  24-hour 
Significant  Harm  Level  for  Sd  along  at 


a  substantially  lower  concentratioa, 
EPA's  assessment  of  studies  of  daUy 
mortality  (CDA  Table  1:  SPA  Table  4- 
2)  indicates  greatest  certainty  of  some 
increased  daily  mortality  associated 
with  high  particle  concentrations  in 
combination  with  SQi  levels  at  or  above 
750  ^g/m'  (0.29  ppm]  for  24-hours. 
Accordingly,  EPA  proposes  to  revise  the 
24-hour  SOi  Significant  Harm  Level  to 
0.29  ppm  (750  fig/m*). 

Appendix  L  to  Part  51  contains 
example  air  pollution  episode  levels  and 
example  contingency  plans  for  the 
purpose  of  preventing  air  pollution  from 
reaching  the  Significant  Harm  Levels 
prescribed  in  siection  51.151.  The 
examples  in  Appendix  L  serve  as  guides 
to  States  for  the  development  of  their 
own  contingency  plans.  To  conform  with 
the  proposed  revisions  to  the  Significant 
Harm  Level  for  SOj,  certain  changes  to 
Appendix  L  are  required.  EPA  proposes 
the  following  revisions  to  the  example 
24-hour  episode  levels  for  SO*: 

(1)  That  the  example  Alert  Level  for 
SOi  be  changed  fi-om  800^g/m*  to  0.19 
ppm  (500  fig/m'),  24-hour  average; 

(2)  That  the  example  Warning  Level 
foB  SOi  be  changed  from  1600  /ig/m*  to 
0.23  ppm  (600  fig/m'),  24-hour  average: 
and 

(3)  That  the  example  Emergency  Level 
for  SO»  be  changed  from  2100  /ig/m'  to 
0.26  ppm  (675  ;tg/m'),  24-hour  average. 

The  basis  for  changing  the  episode 
levels  for  SOi  is  the  same  as  discussed 
above  for  the  revisions  to  the  Significant 
Harm  Level.  With  respect  to  example 
episode  levels,  the  proposed  Alert  Level 
reflects  the  upper  bound  of  the  24-hour 
range  of  interest  for  the  NAAQS 
presented  in  the  staff  paper  addendum 
(Table  2).  The  staff  paper  concludes  that 
at  or  above  0.19  ppm  (500  ng/xa')  for  24 
hours,  health  effects  are  likely  to  occur 
in  certain  sensitive  population  groups 
(SP,  p.  72).  Therefore,  it  would  be 
appropriate  under  the  episode  criteria  to 
initiate  first  stage  control  action  when 
this  ambient  level  of  SOi  occurs.  The 
proposed  24-hour  Warning  and 
Emergency  Levels  are  set  at  increments 
between  the  proposed  Alert  Level  and 
the  proposed  Significant  Harm  Level 
This  approach  would  provide 
opportunity  for  the  control  actions 
associated  with  each  episode  level  to 
take  effect  before  the  next  stage  is 
triggered  and  additional  control  actions 
become  necessary.  This  proposal,  if 
adopted,  would  diange  the  24-hour 
Significant  Harm  Level.  Therefore, 
States  would  be  required  to  adopt  the 
new  numerical  level;  to  evaluate  the 
emergency  episode  provisions  in  their 
current  SIP'S  and  any  permits  containing 
such  provisions:  and  to  make  any 


revisions  necessary  to  assure  their 
adequacy. 

B.  ]-HourLeveh 

As  disonssed  in  section  11.  of  this 
notice,  EPA  has  evaluated  substantial 
new  information  concerning  the  effects 
of  short-term  (5  to  10  minute)  exposures 
to  peak  concentrations  of  sulfur  dioxide. 
In  that  section,  EPA  tentatively 
concluded  that  the  existing  ambient 
standards  provide  adequate  protection 
against  the  effects  that  might  be 
experienced  by  asthmatics  exercising  in 
the  vicinity  of  major  point  sources,  but 
solicited  public  comment  on  the 
alternative  of  adding  a  1-hour  primary 
ambient  standard  to  provide  additional 
protection  against  such  effects.  EPA 
believes,  however,  that  for  reasons 
discussed  below  H  would  be  appropriate 
to  set  a  short-term  (one-hour  or  less) 
Significant  Harm  Level. 

Although  controlled  human  exposure 
data  at  very  high  SO*  concentrations  are 
liniited  by  study  design,  die  available 
data  suggest  that  5-minute  levels  on  the 
order  of  2  to  5  ppm  can  cause  effects 
•that  are  intoleraUe  to  some  exercising 
asthamatics  (SP,  Table  5-3  p.  32;  CD, 
Table  13-2  pp.  13-7  to  13-10:  SPA  Table 
4-1  p.  38),  and  that  exposures  at  the 
upper  end  of  this  range  can  cause  severe 
effects  in  resting  asthamatics  and 
atopics  as  well  as  pulmonary  changes 
and  symptoms  in  nonasthmatic, 
nonatopic  adults  (SP,  p.  36). 

in  most  instances,  such  high  peak 
concentrations  would  be  associated 
with  exceedances  of  the  existing  3-hour 
(0.5  ppm)  and  24-hour  (0.14  ppm) 
ambient  standards.  Nevertheless,  a 
Significant  Harm  Level  in  addition  to  the 
existing  standards  would  provide:  (1) 
Protection  -against  very  high  peak 
conoentrationa,  (2)  emergency  responses 
to  transient  .events  that  have  not  been 
anticipated  and  prevented  l^  the  normal 
ioapleinentartion  process  associated  with 
the  ambient  standards,  (3)  action  to 
address  the  very  highest  concentrations 
pending  attainment  of  the  standards  in 
•areas  ntrt  currendy  in  attainment  of  the 
ambient  standards,  and  (4)  remedial 
action  with  respect  to  those  very  few 
sources  with  such  hi^ly  variable 
emissions  that  exceedances  of  the 
Significant  Harm  Level  ,mi^t  occur 
without  corresponding  exceedances  of 
the  3-hour  or  24-hour  ambient  standards. 

On  the  basis  .of  the  data  discussed 
above,  EPA  proposes  to  set  a  Significant 
Harm  Level  for  SOi  at  a  5-minute 
average  concentration  of  5  ppm. 
Became  of  the  difficukies  in  modeling 
and  monHoring  such  Aott-itenn 
oonceateaUons.  £FA  sdso  pceposes  to 
impleneart  itke  SipriBoaeA  Hmaa  ttevd 
difeugh  a  l^henrCoide. -Given  Hie 


typical  two-to-one  ratio  between  5- 
minute.and  1-hour  average 
concentrations  (SPA  p.  5-6),  EPA 
proposes  to  use  a  1-hour  Guide  of  2.5 
ppm. 

EPA's  preliminary  review  of  both 
monitored  and  modeled  air  quality  data 
indicates  that  only  a  limited  number  of 
sources  in  a  few  areas  have  the 
potential  to  exceed  the  proposed  1-hour 
Significant  Harm  Guide  (Thomas, 
1987b).  The  review  found  the  1-hour 
Significant  Harm  Guide  was  exceeded 
around  a  few  large  point  sources  and  in 
particular  around  primary  copper 
smehers.  In  addition,  modeled  air 
quality  data  suggest  that  a  small  number 
of  power  plants  may,  under  some 
circumstances,  exceed  the  1-hour 
Significant  Harm  Guide. 

EPA  has  traditionally  relied  upon 
episode  criteria  as  a  way  of  triggering 
abatement  actions  necessary  to  avoid 
an  exceedance  of  the  Significant  Harm 
Level.  As  a  result,  EPA  also  proposes  for 
public  comment  the  following  example 
episode  criteria  which,  if  adopted, 
would  be  added  to  Appendix  L  of  Part 
51: 

(1)  An  example  Alert  Level  of  0.75 
ppm  (1960  Mg/in')  SOi.  1-hour  average; 

[2i  An  example  Warning  Level  of  1.0 
ppm  (2620  fig/m*)  SOi.  l-hour  average; 
and 

(3)  An  example  Emergency  Level  of 
1.5  ppm  (8980  ftg/ffl*)  SOt,  1-hour 
average. 

One  hour,  rather  than  5  minute, 
episode  criteria  are  specified  because  of 
the  aforementioned  practical  constraints 
associated  with  implementing  shorter 
duration  criteria.  Since  this  proposal,  if 
adopted,  would  add  a  new  Significant 
Harm  Level  and  Guide,  States  %vouId 
need  to  evaluate  the  emergency  episode 
provisions  in  dieir  current  SIFs,  and  any 
permits  containing  such  provisions, 
making  any  revisions  that  may  be 
necessary  to  assure  the  adequacy  of  the 
contingency  plans  required  by  Clean  Air 
Act  section  110(»)(2)(F)(v)  and  by  40 
CFR  51.16  and  Subpart  H  of  Part  51. 

Short-term  peaks  (5-minute  to  1-hour) 
of  SOi  occur  sporadically,  on  a  very 
localized  scale,  and  usually  widi  little  or 
no  bufld'up  of  SOi  leveU  before  the 
occurrence  of  the  peak.  The  rapid  onset 
and  quick  dispersal  of  "SOi  peaks  raise 
several  issues  regarding  the 
appropriateness  .of  the  proposed 
example  episode  criteria  and  how  States 
should  develop  and  implement 
contingency  plans  to  assure  diet  the 
proposed 'Significant  Harm  Level  and 
Guide  are -not  exceeded.  EPA 
sptecifica^  requests  pnbhc  comments 
on  "nie  following  issues: 


(1)  Traditional  Approach 

Protection  of  the  Significant  Harm 
Level  has  traditionally  relied  upon 
sources  taking  abatement  measures  as 
pollution  levels  build.  The  nature  of  the 
SOt  peaks  raises  questions  as  to 
whether  or  not  monitoring  data  coupled 
with  the  short-term  episode  criteria  and 
abatement  techniques  can  be  reUed  on 
to  prevent  the  Significant  Harm  Level 
from  being  exceeded.  EPA  specifically 
sohcits  comment  on  how  the  traditional 
approach  might  be  modified  or  revised 
to  overcome  these  concerns.  (For 
example,  to  reduce  the  number  of 
monitors  required,  air  quality  models 
could  be  used  to  screen  for  the  locations 
expected  to  experience  the  highest 
short-term  SOa  concentratiotu.) 

(2)  Alternative  Approaches 

Given  the  potential  limitations  and 
costs  of  the  traditional  approach,  EPA 
also  solicits  comment  on  alternative 
approaches.  One  such  approach  might 
rely  on  modeling  to  predict  peak  SOs 
concentrations.  However,  since  models 
cannot  determine  the  occurrence  of  an 
actual  peak,  such  an  approach  may 
require  continuous  or  seasonal 
emissions  controls.  Any  alternative  to 
the  traditional  approadi  could  be 
federally  imposed  only  to  the  extent  that 
it  is  consistent  with  the  requirements 
and  limitations  of  the  Act  specifically 
sections  303(a),  301(a)  and 
110(a)(2)(F)(v).  There  is  also  a  question 
as  to  the  role  of  episode  criteria  under 
such  alternative  approaches. 

All  pubUc  comments  on  the  proposed 
Significant  Harm  Level  and  episode 
criteria,  the  approaches  that  EPA  is 
considering  in  implementing  the 
proposed  Significant  Harm  Level,  and 
any  other  issues  relative  to  the 
implementation  of  the  Significant  Harm 
Level  and  Guide  will  be  considered  by 
the  Agency  as  it  makes  a  decision  on  the 
final  Significant  Harm  Level  and 
develops  subsequent  rulemaking  on  the 
Agency's  guidance  for  implementing  the 
final  Significant  Harm  Level.  Prior  to 
any  final  action  on  the  implementation 
guidance,  EPA  will  propose  such 
guidance  in  the  Federal  Register  for 
public  comment 

VL1!edetal  JRefsrence  Method  and 
Monitoring  Requinments 

Concerning  the  measurement  method 
for  sulfur  dioxide,  no  revisions  are  being 
proposed  to  the  reference  jnethod 
described  in  Appendix  A  to  Part  50.  No 
changes  have  been  suggested  since  EPA 
recently  (December  B,  1982J  promulgated 
modifications  to  Appendix  A  (47  FR 
54890).  The  1982  changes  incoqiorated 
technical  improvements  developed 
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subsequent  to  the  1971  reference  method 
promulgation. 

EPA  has  also  reviewed  the  current 
ambient  air  quality  monitoring  programs 
conducted  in  accordance  with  the 
existing  regulations  (40  CFR  Part  58)  and 
has  concluded  that  only  minor 
modifications  of  the  regulation  are 
necessary  in  conjunction  with  the 
proposed  decision  not  to  revise  the 
NAAQS  and  to  revise  the  Significant 
Harm  Level  and  episode  criteria.  These 
modifications  are  summarized  below. 

(1)  Monitoring  Method  (Appendix  C) 

Revisions  are  proposed  to  Appendix  C 
that  would  add  a  new  section  2.4  that 
would  require  SOi  analyzers  to  be 
operated  on  the  lowest  (narrowest) 
approved  range  that  will  measure 
expected  peak  concentrations  without 
exceeding  maximum  values  for  the 
range  selected.  Previously,  some 
monitors  were  operated  on  ranges  that 
occasionally  were  too  low  to  measure 
peak  concentrations. 

(2)  Annual  SLAMS  Report  (Appendix  F) 

A  proposed  revision  to  Section  2.1.1  of 
Appendix  F  would  reword  this  section 
to  provide  greater  clarity.  Section  2.1.2 
would  similarly  be  reworded  for  clarity 
and  to  require  that  the  24-hour  averages 
reported  in  the  annual  report  for  SO*  be 
based  on  block  (midnight  to  midnight) 
averaging  periods  and  the  3-hour 
averages  also  to  be  based  on  block 
averaging  periods. 

(3)  Air  Quality  Index  Reporting  and 
Daily  Reporting  (Appendix  G) 

EPA  proposes  to  revise  the  SO2 
ambient  concentrations  contained  in 
Tables  1  and  2  and  in  Figure  3,  to 
correspond  to  the  proposed  new  episode 
criteria  and  Significant  Harm  Levels. 

Vn.  Regulatory  and  Environmental 
Impacts 

A.  Regulatory  Impact  Analysis 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is  a 
"major"  regulation  for  which  a 
Regulatory  Impact  Analysis  (RIA)  is 
required.  EPA  has  judged  the  sulhir 
oxides  NAAQS  proposal  to  be  a  major 
action,  and  has  prepared  a  draft  RIA 
based  on  information  developed  by 
several  EPA  contractors  (inter  aUa,  ICF, 
1984;  Anderson  et  al.,  1984).  The  RIA 
includes  estimates  of  costs,  benefits, 
and  net  benefits  associated  with 
alternative  SOi  standards.  The  draft 
analysis,  entitled  Regulatory  Impact 
Analysis  of  the  National  Ambient  Air 
Quality  Standards  for  Sulfiir  Oxides- 
Draft  (EPA  1988).  is  available  from  the 
address  given  above  (see  Availability  of 


Related  Information  section).  A  final 
RIA  will  be  issued  at  the  time  of 
promulgation  of  final  standards.  Neither 
the  draft  RIA  nor  the  contractor  reports 
have  been  considered  in  issuing  this 
proposal. 

"VYie  draft  RIA  has  been  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  under  Executive 
Order  12291.  Written  comments  from 
OMB  and  any  EPA  written  responses  to 
those  comments  are  available  for  public 
inspection  EPA's  Central  Docket  Section 
(Docket  No.  A-84-25),  South  Conference 
Center,  Room  4,  Waterside  Mall,  401 M 
Street.  SW..  Washington,  DC  20460. 

B.  Impact  on  Reporting  Requirements 

The  proposed  rule  does  not  impact 
any  information  collection  requirements 
currently  cleared  under  OMB  Control 
Number  2060-0084. 

C  Impact  on  Small  Entities 

Under  the  Regulatory  Flexibility  Act  5 
U.S.C.  600  et  seq.,  EPA  must  prepare  a 
regulatory  flexibility  analysis  assessing 
the  impact  of  any  proposed  or  final  rule 
on  small  entities.  Under  5  U.S.C.  605(b) 
this  requirement  may  be  waived  if  EPA 
certifies  that  the  rule  will  not  have  a 
significant  economic  affect  on  a 
substantial  ntmiber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
governmental  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

A  decision  not  to  revise  the  current 
NAAQS  for  SOt  would,  of  course, 
impose  no  new  requirements.  In 
addition,  the  SIP's  necessary  to 
implement  these  NAAQS  have  been 
substantially  adopted.  Additional  SIP 
requirements  will  be  needed  only  for 
those  areas  and  sources  which  are 
currentiy  designated  as  nonattainment 
for  SOi.  A  preliminary  assessment  of 
remaining  nonattainment  areas 
indicates  that,  in  general,  only  major 
sources  such  as  utilities,  primary 
smelters,  and  refineries  owned  by  large 
businesses  would  be  affected  by  any 
additional  SOP  requirements.  In  addition, 
the  total  number  of  sources  is  very 
small.  These  assessments  suggest  that 
any  additional  SIP  requirements  will  not 
sij^iificanUy  affect  a  substantial  number 
of  small  entities. 

Furthermore,  the  control  measures 
necessary  to  attain  and  maintain  the 
NAAQS  are  developed  by  the  respective 
States  as  part  of  their  SIP's.  In  selecting 
such  measures,  the  States  have 
considerable  discretion  so  long  as  the 
mix  of  controls  selected  is  adequate  to 
attain  and  maintain  the  ambient 
standards.  Whether  a  particular 
standard  would  have  a  significant  effect 
on  a  substantial  number  of  small  entities 


therefore  depends  on  how  the  States 
would  choose  to  implement  it  For  these 
reasons,  any  assessment  performed  by 
EPA  on  the  impacts  of  additional  SEP 
requirements  at  this  time  would 
necessarily  be  speculative.  On  the  basis 
of  the  above  considerations  and 
findings,  the  administrator  certifies  that 
a  decision  not  to  revise  the  sulfur  oxides 
standards  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Vm.  other  Reviews 

This  proposed  nile  was  submitted  to 
the  OMB  for  review.  Written  comments 
boTCL  OMB  and  EPA  written  responses  to 
these  comments  are  available  for  public 
inspection  at  EPA's  Central  Docket 
Section  (Docket  No.  A-84-25),  South 
Conference  Center,  Room  4,  Waterside 
Mall.  401 M  Stieet,  SW.,  Washington. 
DC 

List  of  Subjects  in  40  CFR  Parts  50,  SI 
and  58 

Intergovernmental  relations,  Air 
pollution  control.  Carbon  Monoxide, 
Ozone,  Sulfur  oxides,  Particulate  matter, 
Nitrogen  dioxide,  Lead. 

Dated:  April  13. 198& 
Lee  M.  Thomas. 

Administrator. 
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On  November  16. 1981,  the  Qean  Air 
Scientific  Advisory  Committee  of  the 
Science  Advisory  Board  completed  its 
third  review  of  the  air  quality  criteria 
document  for  sulfur  oxides/particulate 
matter  (SOx/PM).  The  Committee  notes 
with  satisfaction  the  improvements 
made  in  the  quality  of  the  document 
during  the  course  of  previous  CASAC 
reviews  on  August  20-22. 1980  and  July 
7-9, 1981.  The  staff  of  the  Environmental 
Criteria  and  Assessment  Office,  directed 
by  Dr.  Lester  Grant  have  proven 
responsive  to  Committee  advice  as  well 
as  to  comments  provided  by  the  general 
public  and  deserve  to  be  commended 
for  the  high  quality  of  the  document. 

The  purpose  in  writing  you  is  to 
siunmarize  the  Committee's  major 
conclusions  to  assist  you  in  reviewing 
the  scientific  data  and  associated 
studies  relevant  to  the  estabhshment  of 
revised  ambient  air  quality  standards 
for  sulfur  dioxide  and  particulate  matter 
as  required  by  law.  This  letter  finlher 
advises  you  of  the  Committee's 
conclusion  that  the  criteria  document 
fulfulls  the  requirements  set  forth  in 
Section  108  of  the  Clean  Air  Act  as 
amended,  which  requires  that  the 
docimient  "shall  accurately  reflect  the 
latest  scientific  knowledge  useful  in 
indicating  the  kind  of  extent  of  all 
identifiable  effects  on  public  healtl^  or 
welfare**  from  sulfur  oxides  and 
particulates  in  the  ambient  air. 

The  Committee  is  preparing  a 
separate  letter  to  you  summarizing  'ihe 
conclusions  of  its  reviews  of  the  Draft 
Staff  Paper  for  Particulate  Matter.  In 
addition,  CASAC  will  prepare  a  similar 
report  on  the  Draft  Staff  Paper  for 
Surifur  Oxides  once  that  dociunent 
becomes  available  and  its  review  is 
completed.  1 

Mofor  Scientific  Issues  and  CASAC 
Conclusions  in  the  SOx/PM  Criteria 
Document  Review  j 

Chapter  1:  Executive  Summary 

In  general  the  revised  draft  Executive 
Summary  critically  synthesizes  the  key 
points  of  information  discussed  at  length 
in  the  individual  chapters.  Its 
conclusions  and  interpretations  of 
scientific  data,  studies,  and  issues  are 
consistent  with  those  presented  in  each 
chapter.  Relationships  among  individual 
chapters  are  clearly  defined; 
redundancies  that  do  appear  are 
reasonable  given  the  complexity  of  the 
subject 

The  quahty  of  the  Executive  Summary 
would  be  further  improved  if  more 
specific  statements  and/or  tables  were 
added  to  clarify  certain  important 
interrelationships.  These  include  the 
differences  in  chemical  composition 


associated  with  each  of  the  several 
significant  size  ranges  of  particulate 
matter;  and  the  health  effects  associated 
with  the  respiratory  tract  deposition 
patterns  of  particulate  matter  in  the 
several  size  ranges  and  different 
chemical  compositions.  Quantitative 
health  effects  information  useful  in 
defining  specific  concentraticms  or 
ranges  of  concentrations  of  size-specific 
and/or  chemical  specific  PM  associated 
with  the  occurrence  of  health  effects 
should  also  be  highlighted.  In  view  of 
evidence  that  total  thoracic 
(tracheobronchial  emd  alveolar)  particle 
deposition  is  of  pubUc  health  concern,  it 
would  also  be  helpful  to  include  a 
discussion  of  the  likely  equivalency 
among  British  Smokeshade  (BS),  Total 
Suspended  Particles  (TSP),  and  size 
selective  particle  aerometric 
measurements  that  would  san^>le  or 
index  atmospheric  concentrations  of 
those  sized  particles  identified  with 
tracheobronchial  or  alveolar  depositi'on. 

Chapter  2:  Miysical  and  Chemical 
Properties  of  SOx/PM 

This  chapter  is  well  written  and 
addresses  the  important  issues  relevant 
to  a  criteria  docimient  It  presents  a 
good  summary  of  current  knowledge  of 
the  factors  affecting  the  i^iysica  and 
chemistry  of  sulfur  dioxide  and  the 
pathways  and  kinetics  of  its 
transformation  into  sulfuric  acid.  It  also 
provides  a  good  summary  of  particle 
characteristics,  dynamics,  and 
hygroscopic  growth. 

Chapter  3:  Techniques  for  the  Collection 
and  Analysis  of  SOx/PM 

The  revised  chapter  provides  an 
excellent  summary  of  the  measurement 
of  sulfur  oxides  and  particulates. 
Especially  important  is  the  discussion  of 
the  capabilities  of  the  various 
measurement  techniques  and  the  profile 
of  pollutants  in  the  ambient  air  which 
diese  measurements  yield.  The  diapter 
correctly  notes  that  British  Smoke  (BS), 
Coefficient  of  Haze  (COHS),  and  Total 
Suspended  Particulate  (TSP) 
measurements  do  not  adequately  reflect 
key  physical  or  chemical  properties  of 
particulate  matter  in  the  contemporary 
ambient  air.  Precise  interconversion 
among  units  of  BS,  COHS,  and  TSP  is 
not  possible.  In  the  context  of  a 
particulate  standard,  British  Smoke  is 
applicable  only  to  a  "sooty**  smoke 
aerosol.  It  may  not  be  a  vaUd  health 
effects  indicator  for  the  aerosol 
compositions  observed  in  recent 
summertime  e[Hsodes  in  the  United 
States  and  Europe,  lluu,  it  is  unlikely 
that  BS  can  provide  a  sensitive  index  of 
hazard  for  today's  air  pollution. 


Chapter  4:  Soorces  and  Emissions 

Both  natural  and  man-made  sources 
emit  salfar  dimdde  and  particolate 
matter  into  die  ambient  air.  Given  die 
lindtaticms  of  our  ability  to  derive 
reliable  estimates  from  both  types  of 
sources,  the  criteria  document  presents 
an  adequate  diacussion  of  cmrent 
knowledge. 

Chapter  5:  Environmental 
Concentrations  and  Exposure 

This  chapter  is  largely  acceptable  in 
its  present  form.  Most  of  the  comments 
and  suggestions  which  were  made  for 
previous  drafts  have  been  effectively 
incorporated.  Hie  most  important 
omission  from  the  chapter  is  information 
related  to  diemical  composition  with 
respect  to  particle  size.  Abundant 
information  of  this  type  is  available  for 
sulfates  and  some  trace  metals.  Given 
the  strong  dependence  of  deposition 
rates  and  li^t  scattering  on  particle 
size,  it  might  have  been  worthwdiile  to 
refer  to  this  literature  in  Chapter  5  or  to 
direct  attention  to  other  document 
chapters  (e.g..  Chapter  2)  where  such 
relationships  are  discussed. 

Chapter  6:  Atmospheric  Transport 
Transformation  and  Deposition 

This  chapter  is  concise,  well-written, 
and  effective  in  communicating 
information  related  to  the  current  status 
of  mathematical  models  for  air  pollution. 
The  utility  of  various  models  is  clearly 
discussed,  and  the  inadequacy  of 
current  models  for  quantitative 
extrapolation  is  pointed  out  Topics 
which  had  been  omitted  from  the 
previous  draft  of  this  chapter  have  been 
added  to  other  chapters  with 
overlapping  content.  The  chapter  is  now 
acceptable  as  written. 

Chapter  7:  Acidic  Deposition 

The  Committee  has  recognized  the 
desirability  of  incorporating  existing 
information  on  acidic  deposition  in  the 
present  criteria  document.  Chapter  7 
provides  an  abbreviated  but  adequate 
summary  of  the  contribution  of  sulfur 
oxides  and  particulates  to  the  formation, 
transport  and  effects  of  acidic 
deposition.  The  Committee  has 
concluded  that  Chapter  7  is  a 
scientifically  adequate  summary  with 
the  conditional  understanding  tibat  EPA 
is  preparing  a  Critical  Assessment 
Document  for  Acidic  Deposition  for  its 
review  that  recognizes  and  incorporates 
information  on  causes,  effects,  and  data 
bases  for  all  of  the  various  pollutants 
relevant  to  acidic  deposition.  CASAC 
has  been  briefed  several  times  by 
Agency  officials  regarding  the  status  of 
this  document  The  Committee  looks 


forward  to  the  submission  of  this 
integrated  assessment  for  its  critical 
review. 

Chapter  8:  Effects  on  Vegetation 

In  response  to  CASAC 
recommendations  and  public  comments, 
this  chapter  on  vegetation  effects  has 
been  greatly  improved  compared  to 
earlier  drafts  reviewed  by  the 
Committee.  It  now  includes  a  more 
concise  and  interpretive  critical 
evaluation  of  those  few  key  studies 
yielding  quantitative  dose-effect  or 
dose-response  information  of  most  use 
for  criteria  development  and  standard- 
setting  purposes.  It  also  reasonably 
includes  tables  in  the  appendices  which 
summarize  studies  of  particulates  and 
sulfur  dioxide  related  vegetation  effects 
that  are  of  less  utiUty  for  criteria 
development  and  standard  setting. 

The  Committee  concurs  with  Chapter 
8  evaluations  which  point  to  the  lack  of 
dose-response  data  to  establish 
quantitative  evidence  of  deleterious 
effects  on  vegetation  bom  particulates 
at  presently  encountered  U.S.  ambient 
air  concentrations.  In  contrast  to 
particulates,  much  clearer  evidence 
exists  by  which  to  define  quantitative 
exposure-effect  relationships  for  sulfur 
dioxide  effects  on  vegetation. 
Laboratory  experiments  in  particular 
have  demonstrated  the  greater  relative 
toxicity  to  vegetation  from  hi^  short- 
term  exposures  of  sulfur  dioxide.  This  is 
especially  important  in  view  of  the  fact 
that  ambient  air  concentrations  of  sulfur 
dioxide  from  point  sources  often 
fluctuate  widely  and  result  in  high 
intermittent  short-term  exposures  of 
plants  to  sulfur  dioxide  concentrations 
against  a  background  of  longer-term  but 
much  lower  annual  average  sulfiir 
dioxide  levels.  Also  of  much  importance 
are  differences  in  the  relative  sensitivity 
of  various  plant  species  to  sulfur  dioxide 
exposures.  The  degree  of  sensitivity 
depends  in  part  on  factors  such  as  phase 
of  growth  at  time  of  exposure,  ambient 
temperature  and  humidity  levels,  and 
plant  water  content  Among  studies 
judged  to  be  most  useful  for  quantitative 
criteria  development  and  standard 
setting  are  those  of  Dreisinger  (1965, 
1967)  and  Dreisinger  and  McGovem 
(1970)  which  demonstrate  visible  injury 
to  white  pine  (a  commercially  important 
species  in  some  U.S.  areas)  when 
natural  stands  of  the  tree  in  southern 
Canada  were  exposed  for  4  hours  to  0.30 
ppm  or  for  8  hours  to  0.25  ppm  sulfur 
dioxide  emitted  from  a  nearby  smelter. 
Roughly  similar  exposure-effect 
relationships  were  observed  in  studies 
reported  by  Jones  et  al.  (1974)  and 
McLaughlin  (1981)  on  the  effecto  of 
stdfur  dioxide  from  a  southeastern  U.S. 
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power  plant  on  a  wide  variety  of  natural 
species  in  the  vicinity  of  the  point 
source.  In  these  studies  some  crop  and 
garden  species  showed  visible  injury 
effects  with  3  hour  exposures  to  0.6-0.8 
ppm  sulfur  dioxide,  while  certain  other 
crop  species  (potato,  cotton,  com, 
peach)  did  not  show  visible  injury  at 
levels  below  0.8  ppm.  In  contrast  a 
chamber  stiidy  by  HUl  et  al.  (1974) 
suggests  that  plants  common  to  the 
southwestern  U.S.,  vrith  markedly  lower 
moisture  content  and  under  generally 
lower  ambient  air  humidity  levels,  may 
be  able  to  withstand  much  higher 
ambient  sulfur  dioxide  concentrations 
(up  to  11  ppm  for  two  hours)  without 
visible  injury. 

Chapter  9:  Effects  on  Visibility  and 
Climate 

The  technical  aspects  of  this  difficult 
problem  are  well  characterized.  The 
chapter  does  a  good  job  of  discussing 
the  physics  and  public  awareness  of 
visibility.  The  relationship  between  fine 
particle  mass  concentrations  and 
visibility  has  been  well  estabUshed.  The 
criteria  document  thus  provides  an 
excellent  technical  basis  for  Agency 
decision-making  on  these  issues. 

Chapter  10:  Effects  on  Materials 

This  chapter  adequately  discusses  the 
currentiy  available  scientific 
information  concerning  the  effect  of 
particulate  matter  and  sulfur  oxides  on 
man-made  materials.  This  includes 
critical  assessments  of  available  data 
concerning  pertinent  materials  damage 
functions,  uncertainties  associated  with 
existing  characterizations  of  such 
functions,  and  limitations  regarding 
estimation  of  monetary  costs  and/or 
benefits  associated  with  the  occurrence 
or  control  of  such  damage. 

Chapter  11:  Respiratory  Deposition  and 
Biological  Fate  of  Inhaled  Aerosols  and 
Sulfur  Dioxide 

This  chapter  is  very  much  improved 
compared  to  earlier  drafts  reviewed  by 
CASAC  and  is  now  a  comprehensive 
and  more  informative  summary  of 
existing  knowledge  relevant  to  a  criteria 
dociiment  The  existing  knowledge  in 
this  area  is,  in  many  cases,  incomplete. 
For  example,  a  potentially  very 
important  factor  is  the  influence  of  the 
integrity  of  lung  epithelial  barriers  (both 
airway  and  alveolar)  on  deposition  and 
clearance.  To  enhance  the  chapter's 
comprehensiveness,  this  issue  should  be 
discussed  more  sufficiently  in  the 
criteria  document  despite  the  paucity  of 
available  data. 


Chapter  12:  Toxicological  Studies 

This  chapter  is  quite  comprehensive 
as  it  describes  essentially  all 
toxicological  studies  relevant  to  a 
criteria  document  on  sulfur  oxides  and 
particulates.  Also,  it  provides 
commentary  on  many  studies  and  the 
significance  of  their  findings  to  potential 
human  health  effects.  In  addition,  the 
presentation  of  the  information  is  more 
polished  than  the  previous  draft  because 
of  improved  editing. 

Chapter  13:  Controlled  Human  Studies 

This  is  a  chapter  which  thoroughly 
discusses  the  pubUshed  material  on 
controlled  human  experiments.  The 
scientific  criteria  for  good  studies 
discussed  at  the  beginning  of  the 
chapter  cannot  be  overemphasized. 
While  not  all  studies  meet  these  criteria, 
the  Committee  recognizes  that  EPA  must 
take  account  of  the  available  hterature 
and  believes  the  studies  cited  in  the 
chapter  have  been  appropriately 
selected  and  discussed.  Overall  the 
chapter  is  well-written  and  directed 
toward  addressing  those  questions  to 
which  answers  are  needed.  One  of  the 
most  important  criteria  for  good  human 
clinical  studies  is  that  they  be  double- 
blind.  Unfortunately,  most  of  the  studies 
in  the  literature  were  not  so  performed. 
This  factor  is  especially  significant 
when  sensitive  population  groups,  such 
as  asthmatics,  are  under  study. 

The  chapter  is  also  improved  by  the 
discussion  of  exposures  administered 
through  the  nose  and  mouth  during 
controlled  studies.  It  appropriately  notes 
that  caution  should  be  used  in  any 
attempted  extrapolation  of  observed 
quantitative  exposure/effects  resulting 
from  such  protocols,  particularly  when 
compared  to  results  that  might  be 
expected  under  ambient  exposure 
conditions.  The  chapter  identifies 
additional  research  results  from  studies 
using  either  face  mask  or  open  chamber 
oronasal  breathing  that  would  better 
resolve  this  issue,  and  it  discusses 
existing  studies  in  a  balanced  and 
thorou^  fashion. 

Chapter  14:  Epidemiological  Studies 

The  current  draft  of  this  chapter 
represents  considerable  change  and 
improvement  over  previous  drafts 
reviewed  by  CASAC.  Following 
discussion  with  the  Committee,  EPA  has 
applied  a  set  of  guidelines  for  deciding 
which  epidemiological  studies  are  most 
appropriate  for  use  in  revising  ambient 
air  quality  standards. 

More  specific  comments  on  the 
chapter  include  the  following:  (1)  The 
integration  of  Chapter  14  with  Chapter  3 
has  advanced  the  "real  world" 
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understanding  concerning  the 
application  of  epidemiological  methods; 
(2)  the  epidemiological  studies  providing 
the  most  useful  quantitative 
concentration/response  information  for 
revising  the  24-hour  ambient  particulate 
standard  include:  Lawther  et  al..  1958 
and  1970;  Martin  and  Bradley  I960; 
Martin  1964;  Ware  et  al..  1981;  and 
Mazumdar  et  al.,  1981;  (3)  the 
epidemiological  studies  providing  the 
most  useful  quantitative  concentration/ 
response  information  for  revising  the 
annual  ambient  particulate  standard 
include:  Ferris  and  Anderson  1962;  Lann 
et  al..  1967;  Ferris  et  al..  1971  and  1976; 
and  Bordiuys  et  al.,  1978;  and  (4)  the 
studies  by  Lave  and  Seskin,  1970,  and 
Mendelsohn  and  Orcutt,  1979  suggest  an 
association  between  chronic  exposure 
to  high  concentrations  of  sulfates  and 
increases  in  the  level  of  mortality,  but 
they  do  not  indicate  any  threshold  or 
safe  level  from  such  exposures,  and  they 
are  not  refined  enough  to  provide 
estimates  of  the  quantitative  effect  of 
sulfate  concentrations  on  mortality. 

Summary 

The  Committee  made  numerous 
ccfflunents  of  an  editorial  nature.  The 
remarks,  as  well  as  a  more  detailed 
discussion  of  the  recommendations  and 
review  provided  above,  are  included  in 
the  transcripts  of  the  three  CASAC 
meetings  held  to  review  this  document. 
With  the  understanding  that  the  advised 
changes  will  be  incorporated  in  the  final 
criteria  docimient,  the  Committee  is 
satisfied  that  the  air  quality  criteria 
document  for  sulfur  oxides/particulate 
matter  is  scientifically  adequate  for  use 
in  standard  setting. 

October  6, 1983. 

Terry  F.  Yoeie,  Science  Advisory  Board.  U.Sw 
Environmental  Protection  Agency,         I 
Washington,  D.C  20460.  I 

Dear  Terry:  Here  is  my  amended  statement 
on  the  SO,  closure  letter,  etc.  to  the 
Administrator.  I  apologize  for  the  delay  in 
getting  it  to  you,  due  to  my  having  been  out  of 
town. 

I  am  um:ertain  of  the  correct  procedure. 
Should  I  send  the  statement  to  the 
Administrator  or  should  you  or  Mort 
Lippmann  or  Bemie  Goldstein? 

Yours  sincerely, 
Ian  T.  T.  Higgins,  MD., 
Professor  of  Epidemiology. 
cc:  Dr.  Morton  Lippmann,  Dr.  Bernard 

Goldstein. 

Minority  Statement 

By  Ian  Higgins 

I  do  not  believe  that  the  letter  to  the 
Administrator  and  the  Findings. 
Recommendation  and  Comments  of  the  Clean 
Air  Scientific  Advisory  Committee  on  the 
O AQPS  Staff  Paper  for  Sulfur  Oxides  reflect 
the  widely  divergent  views  of  coamiittac 
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members  adeqaately.  Certainly  my  o«ra 
views  oa  the  key  issues  are  suffidently 
different  that  I  feel  I  have  no  altemativa  but 
to  state  them. 

I  do  not  think  that  the  third  paragraph  of 
the  letter  states  the  options  correctly.  There 
are,  in  fact  not  two,  but  four  choices.  In 
addition  to  tlie  two  mentioned,  the  standards 
could  be  left  unchanged  or  tliey  could  be 
relaxed.  Both  of  these  options  were 
mentioned  in  the  meeting.  My  own  view  is 
that  from  a  health  standpoint  they  could  be 
relaxed  slightly  without  anyone  being  one 
whit  the  worse.  But  I  am  not  in  favor  of 
pollution  and  I  would  settle  fcv  maintaining 
them  unchanged,  which  was,  I  thought  the 
majority  view  of  the  committee  I  do  not 
believe  there  is  sound  evidence  to  support  the 
adoption  of  a  0.5  ppm  three-hour  standard.  I 
think  there  is  even  less  justification  at  this 
time  for  a  one  hour  standard.  The  suggestion 
for  a  one-hour  standard  comes  from  studies 
in  which  asthmatic  subjects  have  been 
exposed  in  the  laboratory  to  different 
concentrations  of  sulfur  dioxide  while 
exercising.  In  the  course  of  its  deliberations, 
the  Committee  heard  evidence  from  some  of 
the  leading  world  experts  on  air  pollution  and 
asthma.  The  President-Elect  of  the  American 
Thoracic  Society  for  example,  in  his 
statement  on  these  exposure  studies, 
expressed  "deep  concern,  if  not  dismay,  that 
environmental  standards  entailing  great  costs 
could  possibly  be  based  on  these  data."  This 
reflects  my  own  views  admirably.  Asthmatic 
subjects  are  well  known  to  have  bronchial 
hyper-reactivity.  Increases  in  airways 
resistance,  similar  to  those  produced  by 
sulfur  dioxide  occur  in  response  to  deep 
breathing,  coughing,  exposure  to  cold  air  and 
naturally  occurring  pollens.  These  increases 
are  transient  and  pass  off  rapidly  when 
exposure  ceases.  Moreover,  some  studies 
have  shown  that  they  also  pass  off  when 
exposure  is  continued.  This  seems  to  indicate 
clearly  that  they  should  be  regarded  as  an 
adaptive  response.  In  any  case,  they  are 
seldom  accompanied  by  symptoms,  do  not 
lead  to  any  short  or  long-term  consequences 
and  therefore  should  not  be  considered  to  be 
adverse  health  effects.  There  is  no  sound 
evidence  that  current  levels  of  sulfur  dioxide 
are  responsible  for  excess  asthmatic  attacks 
in  the  community.  Finally,  the  likelihood  of 
an  exercising  asthmatic  ever  encountering  a 
one-hour  concentration  of  0.5  ppm  sulfiir 
dioxide  is  very  small.  All  in  all,  the  institution 
of  a  one-hour  standard  for  sulfur  dioxide 
would  be  a  good  example  of  the  proverbial 
sledgehammer  to  crack  a  not 

Turning  to  the  Findings.  Rec«nmendations 
and  Comments,  I  do  not  believe  tfiat  svlfnr 
dioxide  continues  "to  pose  a  serious  health 
problem  to  important  subgroups  of  the 
population."  In  my  view,  it  is  a  trivial 
problem  if  it  exists  at  all. 

The  first  sentence  on  page  2.  "CASAC 
concludes  that  separate  SOk  and  particles 
standards  each  set  with  appropriate 
consideration  for  potentiaJ  interactions,  does 
appear  to  protect  public  health."  is  difBcult  to 
understand.  If  it  means  that  the  standards  do 
protect  public  health.  I  agree.  However,  the 
rest  of  the  comments  and  recommendationa 
seem  to  imply  that  they  do  not  TUs  must  be 
confusing  the  Administrator. 


I  do  not  believe  (hat  the  epidemiological 
evidence  suggests  that  tiiere  is  no  direshold 
and  that  "risk  increases  as  concentration 
levels  increase."  Lawther's  studies  showed 
increases  in  respiratory  illness  in  bronchitic 
subjects  at  concentrations  of  SOa  of  800-600 
ug/m*  and  over  when  these  occurred  with 
concentration  of  particles  (British  smoke)  of 
250-300  ug/m*  and  over,  but  not  at  levels 
below  this  concentration.  This  suggests  a 
practical  threshold  for  the  most  sensitive 
subjects  that  have  been  studied 
epidemiologically. 

The  work  of  Maxumdar  et  al.  showed  little 
evidence  of  any  role  of  SOk  once  particulates 
were  adequately  allowed  for.  Any  possible 
effect  appeared  to  occur  only  at 
concentrations  in  txcess  of  750  ug/m*  with 
particulates. 

The  reference  to  animal  toxict^ogy  implies 
that  such  studies  have  shown  serious  effects. 
In  fact  the  remarkable  findings  of  the 
experiments  on  animals  (including  primates) 
has  been  the  lack  of  serious  short  or  long 
term  consequences  of  exposures  to  SOt  far  in 
excess  of  any  ever  encountered  by  man. 

The  CASAC  spent  some  time  deliberating 
on  the  logistical  problems  of  one-hour 
standard.  I  do  not  however,  beUeve  Aat  we 
reached  a  clear  idea  of  the  problems, 
difficulty  and  costs  of  introduction  of  such  a 
standard.  In  summary,  I  b^eve  the  current 
standards  for  SOi  are  adequate  to  protect  the 
public  health  wiA  a  margin  of  safety.  1  do  not 
believe  the  evidence  indicates  that  any 
additional  standards  are  needed. 

December  15. 1986. 

The  Honorable  Lee  M.  Thomas, 
Administrator,  U.S.  Environmental 
Protection  Agency,  Washington.  DC  20M0, 
Dear  Mr.  Thomas:  The  Clean  Air  Sdentific 
Advisory  Committee  (CASAC)  has  completed 
its  review  of  two  documents  related  to  the 
development  of  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  Particulate 
Matter  and  Sulfur  Oxides.  These  two 
documents  are  the  1982  Air  Quality  Criteria 
for  Particulate  Matter  and  Sulfur  Oxides,  and 
the  1988  Second  Addendum  to  Air  Quality 
Criteria  for  Particulate  Matter  and  Sulfur 
Oxides  (1982),  both  prepared  by  the  Agency's 
Environmental  Criteria  and  Assessment 
Office  (ECAO). 

The  Committee  was  impressed  with  the 
efforts  of  the  staff  of  ECAO  in  preparing  a 
well  written,  integrated  and  thorough  review 
of  recent  relevant  scientific  studies.  The 
Committee  unanimously  concluded  that  this 
1986  Addendum,  along  with  the  1982  Criteria 
Dociunent  previously  reviewed  by  CASAC 
represent  a  scientifically  balanced  and 
defensible  summary  of  the  extensive 
scientific  literature  on  these  pollutants. 

Several  important  issues  are  discussed  in 
the  1988  Addendum  which  the  Committee 
believes  should  be  emphasized.  These  issues 
were  raised  during  our  review  of  recent 
studies  which  relate  primarily  to  guidance  at 
the  lower  bounds  of  the  ranges  for  the 
standards.  These  studies  indude  the  recent 
reanalyses  of  the  London  mortality  data,  two 
episodic  lung  function  studies  in  the  United 
States  and  the  Netherlands,  and  the 
comparison  of  respiratory  symptoms  and 


pulmonary  fuaction  levels  of  children  living 
in  six  \}&.  cities.  Further  discussion  of  these 
studies  and  reanalyses,  as  well  as  a  more 
detailed  discussion  of  the  basis  for  the 
Committee's  conclusion,  are  contained  in  the 
attached  report. 

The  Coaunittee  also  reviewed  Ae  Staff 
Papers  far  particulate  matter  and  for  suihir 
oxides  at  the  October  15-16, 1986  meeting, 
and  is  preparing  separate  reports  reflecting 
its  conduskuts  and  recommendatians  on 
each  of  these  two  documents. 

Thank  you  for  the  opportunity  to  present 
the  Conunittee's  views  on  these  important 
public  health  issues. 

Sincerely, 
Morton  Lippmann.  Ph  J)., 
Chairman,  Clean  Air  Scientific  Advisory 
Committee. 
cc:  A.  James  Barnes.  Lester  Grant  Vaim 

Newill,  Craig  Potter,  Terry  Yosie. 

Summary  of  Major  Scientific  Issues  and 
CASAC  Conclusions  on  the  1986 
Addendum  to  the  1982  Particulate 
Matter/Sulfur  Oxides  (PM/SO^)  Criteria 
Document 

'  The  Committee  concentrated  its 
review  on  newer  studies  and  analyses 
which  relate  primarily  to  guidance  on 
the  lower  limit  of  the  proposed  ranges 
for  the  standards.  In  general,  the 
Committee  believes  the  Criteria 
Document  Addendum  has  appropriately 
summarized  and  interpreted  the  designs, 
analyses  and  conclusions  of  studies  that 
should  be  considered  in  the  standard 
setting  process.  The  following  is  a  brief 
chapter  by  chapter  summary  of  issues 
that  the  Committee  wishes  to 
emphasize,  or  which  require  further 
clarification. 

Chapter  1:  Introduction 

fai  general,  this  chapter  provides  an 
exceUent  siuunary  of  the  physical  and 
chemical  properties  and  ambient 
measurement  methods  for  PM  and  SO,. 
However,  the  chapter  could  be 
strengthened  by  inclusion  of  a 
discussion  of  direct  reading  monitors  for 
particulate  mass  concentrations 
including  beta  attenuation,  light 
scattering,  or  other  techniques  which 
may  be  the  dominant  measurement 
techniques  in  the  States  in  the  future. 
This  was  discussed  at  the  December 
1985  CASAC  meeting,  with  emphasis  on 
the  need  to  move  to  automated  and 
continuous  monitoring  for  particles. 

Chapter  2:  Respiratory  Tract  Deposition 
and  Fate 

The  presentation  in  this  chapter  could 
be  expanded  by  clarifying  the 
discussion  concerning  the  concept  of 
Impaired  lungs  and  the  deposition  that 
would  occur  there  as  opposed  to  diat  in 
normal  subjects;  Further,  the  discussion 
of  broncluHMXistriction  being  protective 


(Svartengren  et  aL,  1984)  and  the 
discussion  of  other  types  of  altered 
breathing  patterns  could  be  made 
clearer,  perhaps  by  reorganizing  this 
information  by  specific  points. 

Chapter  3:  Epidemiology  Studies 

We  wish  to  emphasize  several  studies 
and  analyses  discussed  at  the  October 
1986  CASAC  meeting.  One  of  these 
studies  (Dassen  et  al.)  should  be 
integrated  into  this  chapter,  as  was 
recognized  by  Agency  staff  in  their 
remarks  at  the  October  1986  meeting. 

fl]  Thetwo  episodic  lung  function 
studies  show  a  consistency  of  results  in 
Steubenville,  Ohio  (Dockery  et  al.)  and 
Ijmond,  Netherlands  (Dassen  et  al.), 
lending  credence  to  reported  effects  of  a 
mixttire  of  PM  and  stilfur  oxides  (SO.) 
on  respiratory  function  in  children.  This 
is  consistent  with  the  earlier  work  of 
Stebbings.  These  studies  provide  a 
relatively  sensitive  indication  of 
possible  short  term  physiological 
responses  of  uncertain  health 
significance  to  PM.  The  roles  of 
exposure  times  and  duration  of 
functional  decrement  need  better 
definition. 

(2)  The  London  mortality  studies, 
including  recent  analysis  by  Agency 
staff,  provide  strong  evidence  that 
particulate  matter  is  more  closely 
associated  with  daily  mortality  than 
sulfur  dioxide  concentrations.  The 
criteria  document  should  recharacterize 
distinctions  made  between  "likely"  and 
"possible"  effects  levels  for  establishing 
upper  bounds. 

(3)  The  Six-Cities  study  has  reported 
that  cou^  and  bronchitis  are  twice  as 
prevalent  in  children  Hving  in  cities  with 
PMio  in  the  range  of  40-60  ug/m*,  in 
comparison  to  cities  with  a  range  of  20- 
30  ug/m*. 

Chapter  4:  Controlled  Human  Exposure 
Shidies  of  SOi  Health  Effects 

Although  this  chapter  was  well  done, 
the  Committee  suggests  that  it  be 
strengthened  by  modifying  its  existing 
discussions  and  by  addition  of  further 
discussion  and  tabular  material 
concerning  short  term  exposure  effects 
presented  by  Drs.  Horstman  and 
Folinsbee  at  the  October  1986  CASAC 
meeting. 

Conclusion 

The  1986  Addendum  to  die  1982  Air 
Quality  Criteria  Document  on  PM/SO. 
was  prepared  by  EPA  at  the  request  of 
CASAC  for  the  purpose  of  updating  the 
knowledge  of  recent  scientific  studies 
and  analyses.  The  Committee 
commends  the  agency  staff  for  its  efforts 
in  preparing  a  concise  and  well  written 
docwnent  The  Addendum  summarizes 


key  findings  from  the  earlier  documents 
and  provides  a  reasonably  complete 
summary  of  newly  available  information 
concerning  particulate  matter  and  sulfur 
oxides,  with  major  emphasis  on 
evaluation  of  human  health  studies 
published  since  1981.  The  Committee 
unanimously  concludes  that  this  1986 
Addendum,  with  the  incorporation  of 
th^  changes  noted  above,  represents  a 
scientifically  balanced  and  defensible 
summary  of  the  extensive  scientific 
literattire  on  these  pollutants.  These 
docimients  fulfill  the  requirements  under 
section  108  of  the  Clean  Air  Act  as 
amended,  whidi  requires  that  the 
document(s]  "*  *  *  shall  accurately 
reflect  the  latest  scientific  knowledge 
useful  in  indicating  the  kind  and  extent 
of  all  identifiable  effects  on  public 
health  or  welfare  •  *  •"  from 
particulate  matter  and  sulfiir  oxides  in 
the  ambient  air. 

Addendum  11— CASAC  Review  and 
Closure  of  the  1982  OAQPS  Staff  Paper 
on  Sulfur  Oxides  and  the  1986 
Addendum  to  the  Staff  Paper 

August  28. 1983. 

Honorable  William  D.  Ruckelshaus, 
Administrator.  Environmental  Protection 
Agency,  Washington,  DC.  20460. 
Dear  Mr.  Ruckelshaus:  The  Clean  Air 
Scientific  Advisory  Committee  (CASAC)  has 
completed  its  second  and  final  review  of  the 
revised  draft  Office  of  Air  Quality  Planning 
and  Standards  (OAQPS)  Staff  Paper  entitled 
Review^  of  the  National  Ambient  Air  Quality 
Standards  for  Sulfur  Oxides:  Assessment  of 
Scientific  and  Technical  Information. 

The  document  is  consistent  in  all  important 
aspects  with  the  scientific  evidence 
presented  and  interpreted  in  the  combined 
criteria  document  for  sulfur  oxides  and 
particulate  matter.  It  has  organized  the  data 
relevant  to  the  establishment  of  sulfur 
dioxide  primary  and  secondary  ambient  air 
quality  standards  in  a  logical  and  compelling 
way.  and  the  Committee  believes  that  it 
provides  you  with  the  kind  and  amount  of 
technical  guidance  that  will  be  needed  to 
make  appropriate  decisions  about  revisions 
to  the  standards. 

During  the  course  of  the  Committee's 
review  of  the  Staff  Paper  for  Sulfur  Oxides  a 
number  of  significant  scientific  issues  related 
to  the  establishment  of  primary  and 
secondary  standards  were  addressed.  A 
review  of  the  existing  data  base  for  this 
pollutant  led  the  Committee  to  conclude  that 
there  are  two  scientifically  supportable 
options  for  revising  the  existing  standards. 
One  option  for  which  there  is  strong  but  not 
unanimous  support  on  CASAC  includes  the 
following;  establishment  of  a  new  1-hour 
primary  standard  in  the  range  between  .25- 
.75  parts  per  million,  retention  of  a  24-hour 
primary  standard,  conversion  of  the  current 
.03  ppm  annual  primary  standard  to  an 
annual  secondary  standard  at  or  below  that 
level,  and  selection  of  a  revised  3-hour 
secondary  standard  between  a  range  of  .40- 
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M  ppm.  The  other  option  for  which  there  is 
some  support  on  the  Committee  is  to  retain 
the  existing  primary  and  secondary 
standards,  while  providing  some  additional 
public  health  protection  by  converting  the 
existing  3-hour  secondary  standard  into  a 
primary  standard.  The  choice  between  these 
options  is  a  policy  decision  which  is  not 
within  the  scope  of  the  Committee's  mission. 
CASACs  wishes  to  inform  you  that  either  of 
these  options  would  be  supported  by  the  ' 
available  scientific  evideiice. 

Other  scientific  issues  and  studies  of 
interest  to  the  review  and  possible  revision  of 
the  primary  and  secondary  standards  an 
reviewed  in  the  attached  report  In  addition,  I 
have  attached  a  recant  CASAC  report  on 
research  needs  for  the  gases  and  particles 
program  within  the  Agency.  It  is  clear  that 
there  are  major  gaps  in  our  understanding  of 
these  pollutants  and  that  the  Agency  should 
develop  a  more  balanced  and  more 
adequately  funded  research  program. 

I  hope  the  CASACs  findings  and 
recommendations  prove  useful  to  you  as  you 
review  and  consider  revisions  to  the  sulfur 
dioxide  standard.  The  Committee  appreciates 
the  opportunity  to  advise  you  on  this 
important  issue,  and  it  will  provide  further 
review  and  comment  to  you  during  the  public 
comment  period  that  follows  the  proposal  of 
revised  standards  in  the  Federal  Register. 

Sincerely, 

Bernard  D.  Goldstein. 

Chairman,  Clean  Air  Scientific  Advisory 
Committee. 
Attachment 
cc  Alvin  Aim.  Charles  Elkins.  Terry  F.  Yosie. 

Findings,  Recommendations  and 
Comments  of  the  Clean  Air  Scientific 
Advisory  Committee  on  the  OAQPS 
Revised  Draft  Staff  Paper  for  Sulfur 
Oxides 


CASACs  evaluation  of  the  scientific 
basis  for  a  review  and  possible  revision 
of  the  ambient  air  quality  standards  for 
sulfur  dioxide  began  with  its 
recommendation  in  November  1978  that 
the  Agency  evaluate  the  joint  Interaction 
of  sulfur  oxides  and  particulate  matter 
on  human  health  and  the  environment 
by  the  development  of  a  joint  criteria 
document  for  these  pollutants.  Following 
three  public  reviews  of  the  criteria 
document  and  its  subsequent  revisiqn 
by  Agency  staff,  the  Committee       I 
concluded  in  a  letter  to  the  ' 

Administrator  dated  January  29, 1982 
that  the  Agency's  assessment  of  the 
existing  literature  for  these  pollutants 
was  scientifically  adequate.  This  report 
addresses  the  OAQPS  staff's 
interpretation  of  the  criteria  document 
and  the  scientific  rationale  that  is 
developed  to  support  their  proposalf  for 
reviewing  and  revising  the  SOk 
standards. 


The  Scientific  Basis  for  Primary  SOi 
Standards 

1.  A  major  OAQPS  conclusion  of  the 
criteria  doounent  review  process  was 
that  sulfur  dioxide  continued  to  pose  a 
serious  health  problem  to  important 
subgroups  of  the  population  which 
warranted  its  continued  separate 
control.  Thus.  OAQPS  does  not 
recommend  a  joint  SOi /particles 
primary  standard,  beUeving  that  current 
information  on  health  effects  and  U.S. 
exposures  to  these  two  pollutant 
categories  warrants  a  continuation  of 
separate  controls. 

CASAC  concludes  that  separate  Sd 
and  particles  standards,  each  set  with 
appropriate  consideration  for  potential 
interactions,  does  appear  to  protect 
public  health.  Furthermore,  the 
complexities  of  setting  and 
implementing  a  joint  SOi /particles 
standards  through  monitoring  and  other 
requirements  create  numerous 
uncertainties  which  the  available 
scientific  evidence  is  ill-equipped  to 
resolve.  CASAC  concurs  with  the 
OAQPS  position  and  its  supporting 
rationale  and  recommends  that  you 
retain  the  current  approach  of  setting 
separate  primary  and  secondary 
standards  for  sulfur  dioxide  and 
particulate  matter. 

2.  The  scientific  basis  for  a  24-hoar 
standard  stems  primarily  from 
epidemiological  studies.  These  studies 
(Lawther  et  al.  1970  [analysis  of 
bronchitics];  Martin  and  Bradley,  1960. 
Mazumdar  et  al.,  1981,  and  Ware  et  al. 
1981  [analysis  of  mortality])  do  not  show 
evidence  of  clear  thresholds,  but  they 
suggest  that  risk  to  public  health 
increases  as  concentration  levels 
increase.  The  Air  Quality  Criteria 
Document  for  Sulfur  Oxides/Particulate 
Matter  and  the  SOi  staff  paper  interpret 
these  studies  as  suggesting  that 
increases  in  excess  mortality  occurred 
in  the  range  of  500-1000  Mg/m*  British 
Smoke  and  .19-.38  ppm  SOi,  and  that 
such  effects  are  most  likely  when  both 
pollutants  exceeded  750  fig/m*  (.29  ppm 
SO»).  Lawther's  study  of  reported 
symptoms  among  bronchitics  also 
suggests  that  this  population  group 
experiences  significant  responses 
associated  wiUi  24-hour  averages  of  .19 
ppm  SO*.  Based  upon  these  studies  and 
the  need  for  a  margin  of  safety  the  staff 
paper  developed  a  range  of  interest 
between  .14  to  .19  ppm  in  recommending 
a  revised  24-hour  primary  SOi  standard. 

The  upper  end  of  the  recommended 
range  of  .14  to  .19  ppm  represents  a  level 
at  which  effects  are  identified  in  the 
criteria  document  and  for  which  there  is 
Uttle  or  no  margin  of  safety  for  exposed 
sensitive  individuals.  You  shodd  be 


aware  that  the  ranges  of  interest 
developed  in  the  staff  paper  for  the  24- 
hour  standard  were  based  on 
epidemiological  studies  which  provided . 
quantitative  concentration/response 
data  of  the  populations  studied.  A  final 
decision  on  whether  or  not  to  revise  the 
24-hour  standard  should  also 
incorporate  information  generated 
through  controlled  human,  animal 
toxicology  and  the  less  quantitative 
epidemiology  studies  discussed  in  the 
criteria  document  and  staff  paper.  In 
view  of  all  of  the  above.  CASAC 
reconunends  that  you  consider  selecting 
a  value  at  the  lower  end  of  the  range  for 
the  24-hour  standard,  taking  into 
accotmt  whether  a  separate  1-hour 
primary  standard  is  also  established. 

3.  CASACs  review  of  the  scientific 
evidence  related  to  the  annual  primary 
standard  presents  a  dilemma  because 
the  Committee  could  find  no  real 
quantitative  basis  for  retaining  this 
standard.  This  is  a  troublesome  issue 
because  there  is  the  possibility  that 
repeated  SOi  peaks  of  1-hour  and  24- 
hour  exposures  might  lead  to  effects  on 
human  respiratory  systems  over  the 
long-term.  Second,  an  annual  primary 
standard  affords  protection  against 
health  effects  that  can't  be  measured 
well  in  short-term  controlled  human 
studies.  Third,  air  quality  analysis 
conducted  by  OAQPS  staff  suggests  that 
1-hour  and  24-hour  primary  standards  in 
the  range  stated  in  the  staff  paper  would 
not  prevent  SO*  concentrations  bom 
exceeding  the  current  annual  primary 
standard  in  some  heavily  populated 
areas  of  the  country.  Fourth,  as  pointed 
out  in  the  discussion  of  secondary 
standards,  there  is  a  scientific  basis  for 
a  secondary  standard  at  the  level  of  the 
annual  current  primary  standard. 
Following  extended  discussion  the 
Committee  concluded  that  some 
protection  against  chronic  SOt 
exposures  is  needed,  but  that  the  most 
persuasive  scientific  basis  for  an  annual 
standard  is  found  in  the  effects  on 
welfare. 

4.  The  scientific  basis  for  the 
development  of  a  1-hour  primary 
standard  rests  largely  on  several  major 
controlled  human  clinical  studies 
conducted  by  three  separate 
laboratories  that  were  published  in  the 
peer  reviewed  literature  in  1981  and 
1982.  These  studies  documented 
measurable  changes  in  respiratory 
function  of  exercising  asthmatics 
exposed  for  short  periods  at  or  below 
concentration  levels  of  .50  parts  per 
million  (ppm).  The  studies  (Kirkpatrick 
et  al.  1982;  Koenig  et  al.  1982;  Linn  et  al. 
1982;  and  Sheppard  et  aL  1981)  raise  the 
issue  of  how  adequately  the  existing 


primary  standards  are  protecting  public 
health  and  provide  a  scientific  basis  for 
a  1-bour  primary  standard  that  provides 
additional  protection  against  such 
reported  skort-term  ^fects. 

The  OAQPS  staff,  after  reviewing  this 
data,  proposed  consideration  of  a  1-hour 
primary  standard  in  the  range  between 
.50  to  J5  ppm.  The  staff  noted  that  the 
lower  end  of  the  range  represented  the 
lowest  level  where  potentially 
significant  responses  in  asthmatics  have 
been  observed  with  oronasal  breathing, 
aiid  that  the  upper  bound  of  the  range 
represented  levels  at  which  the  risk  of 
significant  functional  and  symptomatic 
responses  in  exposed  asthmatics  and 
other  sensitive  groups  appeared  high. 

CASAC  has  evaluated  the  OAQPS 
staff  position  that  resulted  in  the 
establishment  of  the  range  of  interest  at 
.50-.7S  ppm.  The  staff  suggests  that  there 
may  be  little  or  no  margin  of  safety  at 
the  upper  bound  of  the  range.  Air  quality 
analyses  conducted  by  OAQPS  also 
indicate  that  a  1-hour  standard  selected 
from  within  the  range  would  still  permit 
exposures  in  excess  of  one  to  two  ppm 
during  the  peak  five  or  ten  minute 
intervals.  A  related  point  is  that 
establishment  of  a  24-hour  standard  in 
the  range  of  .14-.19  ppm  would  not 
necessarily  protect  against  shorter  term 
peaks  above  the  proposed  1-hour  range 
of  .50-.75  ppm.  This  information  suggests 
that  a  1-hour  primary  standard  selected 
between  .50-.75  ppm  range  might  not 
adequately  protect  sensitive  populations 
with  an  adequate  margin  of  safety  from 
the  effects  acknowledged  in  the  staff 
paper  that  would  occur  as  a  result  of 
brief  peak  exposures  to  concentrations 
greater  than  the  .S0-.75  ppm  hourly 
average  that  a  1-honr  standard  would 
permit.  Because  five  to  ten  minute  peaks 
can  reach  levels  as  mtich  as  two  or  more 
times  the  1-hour  average.  CASAC 
recommends  that  the  range  be  modified 
to  state  the  lower  bound  at  .25  ppm. 

In  reviewing  the  issue  of  mdiether  to 
establish  a  1-honr  primary  standard 
between  .2S-.75  ppm  several  additional 
factors  should  be  considered.  These 
include  (1)  it  is  not  clear  that  the 
reported  effects  experienced  at  or  below 
.50  ppm  are  significant.  The  functional 
changes  and  symptoms  reported  in  die 
.50-.75  ppm  range  appear  to  be 
reversible.  You  wiH  need  to  determine 
which  effects  you  consider  to  be 
adverse:  (2)  it  is  probable  that  some 
asthmatics  are  more  sensitive  than  those 
who  tock  part  in  the  studies;  (3)  given 
current  air  quaBly  conditions  there  is  a 
low  probabinty  of  exposure  to 
exercising  asthmatics  st  peak 
concentrstion  levels;  and  (4)  as  die  stafF 
paper  suggests,  other  stimuli  interacting 


with  SOi.  such  as  temperature  and 
humidity,  may  increase  the  risk  of  an 
attack  to  exercising  astimiatics  more 
than  either  of  these  factors  acting  alone. 

The  Scientific  Basis  for  Secondary  SOi 
Standards 

The  kinds  of  effects  reviewed  by 
CASAC  in  relation  to  the  establishment 
of  secondary  ambient  air  quality 
standards  include  those  on  vegetation, 
materials,  and  acidic  deposition. 

1.  Current  scientific  inifonnation 
documents  effects  on  vegetation 
resulting  from  both  short-term  and  long- 
term  exposures  to  SOi  and/or  SOi  in 
combination  with  other  pollutants.  One 
should  keep  in  mind  that  there  is  no 
single  concentration  at  which  all  species 
of  plants  are  injured,  just  as  there  is  no 
single  point  or  threshold  at  which  all 
humans  suffer  significant  effects  from 
SOi.  What  is  at  issue  in  the 
development  of  secondary  standards  is 
the  need  to  protect  sensitive  vegetative 
species  from  effects  such  as 
physiological  and  biochemical  changes, 
foliar  kijury,  and  reduced  growth  and 
yield.  The  available  studies  of  SO* 
effects  on  vegetation  represent 
approximately  one  percent  of  total  plant 
species,  but  they  include  such  important 
species  as  soybeans,  barley,  and  white 
pine,  to  name  a  few. 

An  issue  of  increasing  concern  in  the 
protection  of  vegetation  is  that  SOi  is 
not  present  alone  in  the  ambient  air 
except  at  a  few  isolated  point  sources.  It 
almost  invariably  occurs  in  the  presence 
of  other  pollutants,  primarily  nitrogen 
oxides  and  ozone.  "The  scientific 
evidence  is  conclusive  that  the 
combination  of  such  pollutants  is  more 
damaging  to  vegetation  than  the 
presence  of  SOi  alone. 

The  staff  paper  recommends 
consideration  of  a  3-hour  standard  at  or 
below  the  current  secondary  standard 
level  of  .50  ppm  to  protect  vegetation. 
Although  there  are  reports  in  the 
literature  concerning  plant  injury  at  .10 
to  .20  ppm  averaged  over  several  hours, 
there  are  great  imcertainties  associated 
with  the  effects  of  the  exposures  at 
these  lower  levels.  The  existing  data  on 
the  acute  effects  of  SOi  on  vegetation 
SBggest  to  CASAC  that  a  concentration 
limit  selected  within  a  range  of  .40  to  .50 
ppra  for  a  3-hour  period  would  provide 
adequate  jwotection  to  sensitive 
vegetative  species. 

The  review  of  longer  term  effects  on 
plants  was  ha^^Mred  by  a  very  limited 
data  base,  thus  making  it  difficult  to 
distinguish  wdiedier  such  effiscts  resulted 
from  dironic  lower-level  exposures  or  a 
series  of  shorten  term  peak  exposures. 
Available  data  do  suggest  however, 
that  chains  in  species  diversity  and 


reduced  growth  in  vascular  plants  are 
effects  that  may  occur  over  the  long 
term.  In  addition,  non-vascular  plants, 
particularly  lichens  and  mosses,  are 
affected  by  SOi  during  prolonged 
periods  of  exposure.  On  the  basis  of 
scientific  work  conducted  to  date, 
CASAC  concurs  with  the  OAQPS  staff 
recommendation  that  an  annual 
secondary  standard  at  or  below  .03  ppm 
(a  level  equivalent  to  the  existing  annual 
primary  SOi  standard)  would  afford 
adequate  protection  to  vascular  plant 
vegetation.  The  basis  for  concern  over 
effects  in  non-vascular  plants  at  lower 
levels  needs  to  be  strengthened.  CASAC 
also  agrees  with  the  staff  proposal  to 
address  this  issue  in  the  context  of  later 
action  on  fine  particles  and  acidic 
deposition. 

2.  The  action  of  SO*  alone  or  in 
combination  with  other  pollutants  has 
been  associated  with  a  number  of 
damages  to  building  materials,  corrosion 
of  ferrous  and  non-ferrous  structures, 
and  impairment  of  other  goods  and 
materials. 

OAQPS  staff  have  reviewed  the 
evidence  documenting  materials  damage 
from  SOi.  These  effects  are  responsible 
for  economically  significant  losses 
which  have  been  adequately 
summarized  in  both  the  criteria 
docimient  and  the  staff  paper.  Analyses 
of  existing  air  quaUty  data  by  OAQPS 
indicate  that  continued  protection 
against  SO»-induced  materials  damage 
is  needed,  and  toward  that  end.  the  staff 
paper  recomm^  >ds  consideration  of  a 
long-term  SOi  standard  at  or  below  the 
level  of  the  existing  annual  primary 
standard  [XO  ppm).  CASAC  concurs 
with  the  staff  recommendation. 

3.  Throu^out  its  review  of  both  the 
Air  Quality  Criteria  Document  for  Sulfur 
Oxides/PartiCBlate  Matter  and  the  Staff 
Paper  for  Sulfur  Oxides,  CASAC  has 
recognized  the  complexity  of  the  acidic 
deposition  problem.  Since  SO*  is  only 
one  of  the  precursor  pollutants  that  lead 
to  the  formation  of  addic  deposition, 
CASAC  recommended  in  August  1980 
that  EPA  prepare  a  separate  Critical 
Assessment  Document  that  recognizes 
and  incorporates  information  on  causes, 
effects  and  data  bases  for  all  of  the 
various  pollutants  relevant  to  addic 
deposition.  This  CASAC 
recommendation  was  accepted  by  two 
previous  Administrators,  Douglas  Costle 
and  Anne  Burford,  and  the  assessment 
document  should  be  available  for 
CASAC  review  in  the  near  future.  At 
that  time  die  Committee  will  be  in  a 
position  to  provide  a  more 
comprehensive  and  critical  assessment 
of  the  addic  deposition  problem. 
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Re-affinnation  of  the  Existing  Primary 
and  Secondary  Standards 

Throughout  its  review  of  the  staff 
paper.  CASAC  recognizes  that  large 
uncertainties  exist  in  the  data  that 
support  development  of  the  options  for 
setting  the  standards  discussed  in  the 
previous  pages.  Given  these 
uncertainties  CASAC  discussed  the 
extent  to  which  the  existing  standards 
provide  adequate  protection  to  the 
public  health.  The  Committee  recognizes 
the  substantial  improvements  in  air 
quality  that  have  occurred  since  the  1971 
promulgation  of  the  primary  SO^ 
standards.  In  addition,  more  information 
on  the  effects  of  the  short-term  SOi 
exposures  should  become  available  in 
the  peer  reviewed  literature  in  the  next 
few  years.  Air  quality  modeling 
analyses  also  suggest  that  attainment  of 
the  proposed  24-hour  and  annual 
standards  would  not  ensure  complete 
attainment  of  the  proposed  1-hour 
primary  standard  at  all  sites  within  the 
ranges  of  interest  stated.  The  reverse 
also  appears  to  be  true. 

CASAC's  evaluation  of  the  scientific 
evidence  associated  with  existing 
averaging  times  in  the  staff  paper  leads 
the  Committee  to  conclude  diat 
continuation  of  the  existing  primary  and 
secondary  standards  also  provides 
protection  against  the  effects  identified 
in  the  criteria  docimient  and  staff  paper 
from  SOi  at  ground  level.  U  you  choose 
to  follow  this  option  some  CASAC 
members  suggest  that  additional  health 
protection  can  be  obtained  by 
converting  the  existing  3-hour  secondary 
standard  into  a  primary  standard.  A 
principal  argument  supporting  the  latter 
is  that  since  the  States  are  already 
implementing  a  3-hour  secondary 
standard,  conversion  to  a  3-hour 
primary  standard  would  not  be 
impracticaL  In  summary,  in  view  of  the 
many  uncertainties  that  pertain  to  the 
review  of  the  SOj  standards,  retention 
of  the  existing  set  of  primary  and 
secondary  SOi  standards  is  an  option 
that  you  ought  to  seriously  consider  at 
the  present  time. 

Cooduston 

CASAC  recognizes  that  your  statutory 
responsibility  to  set  standards  requires 
public  health  policy  judgments  in 
addition  to  determinations  of  a  strictly 
scientific  nature.  The  submission  of  this 
closure  letter  completes  the  Committee's 
scientific  assessment  of  this  pollutant 
and  we  see  no  need  to  provide  any 
additional  formal  comments  on  the 
standards  prior  to  their  proposal  in  the 
Fadanl  Ra^istar.  The  public  comment 
period  will  then  provide  sufficient 


opportunity  for  the  Coounittee  to 
provide  any  additional  comment  or 
review  that  may  be  necessary. 

February  19, 1987. 
The  Honorable  Lee  M.  Thomas, 
Administrator,  US.  Environmental  Protection 
Agency.  Washington,  DC  10460 

Dear  Mr.  Thomas:  The  Gean  Air  Scientific 
Advisory  Committee  (CASAC)  has  completed 
its  review  of  the  1986  Addendum  to  the  1S82 
Staff  Paper  on  Sulfur  Oxides  (Review  of  the 
National  Ambient  Air  Quatity  Standards  for 
Sulfur  Oxides:  Updated  Assessment  of 
Scientific  and  Technical  Information) 
prepared  by  the  Agency's  Office  of  Air 
Quality  Planning  and  Standards  (OAPQS). 

The  Committee  unanimously  concludes 
that  tills  document  is  consistent  in  all 
significant  respects  with  the  sdentiflc 
evidence  presented  and  interpreted  in  the 
combined  Air  Quality  Criteria  Document  for 
Particulate  Matter/^lfiir  Oxides  (1982)  and 
its  1966  Addendum,  on  which  CASAC  issued 
its  closure  letter  on  December  15, 1986.  The 
Committee  believes  that  the  1986  Addendum 
to  the  1962  Staff  Paper  on  Sulfur  Oxides 
provides  you  with  the  kind  and  amount  of 
technical  guidance  that  will  be  needed  to 
make  appropriate  decisions  with  respect  to 
the  standards.  The  Committee's  major 
findings  and  conclusions  concerning  the 
various  scientific  issues  and  studies 
discussed  in  the  Staff  Paper  Addendum  are 
contained  in  the  attached  report 

Thank  you  for  the  opportunity  to  present 
the  Committee's  views  on  this  important 
public  health  and  welfare  issue. 

Sincerely, 
Morton  Lippmann.  PhJ).. 

Chairman,  Clean  Air  Scientific  Advisory 
Committee. 

cc  A  James  Barnes 
Gerald  Emison 
Lester  Grant 
Vaun  Newill 
John  O'Connor 
Craig  Potter 
Terry  Yosie 

Summary  of  Major  Scientific  Issues  and 
CASAC  Conclusions  of  the  1986  Draft 
Addendum  to  the  1982  Sulfur  Oxides 
StaffPaper 

The  Committee  found  the  technical 
discussions  contained  in  the  Staff  Paper 
Addendum  to  be  scientifically  thorough 
and  acceptable,  subject  to  minor 
editorial  revisions.  'This  docimient  is 
consistent  in  all  significant  respects  with 
the  scientific  evidence  presented  in  the 
1982  combined  Air  Quality  Criteria 
Document  for  Particulate  Matter/Sulfur 
Oxides  and  its  1986  Addendum,  on 
which  the  Committee  issued  its  closure 
letter  on  December  15, 1986. 

Scientific  Basis  for  Primary  Standards 

The  Committee  addressed  the 
scientific  basis  for  a  1-hour,  24-hour,  and 
annual  primary  standards  at  some 
length  in  its  August  26, 1983  closure 


letter  on  the  198Z  Sulfur  Oxides  Staff 
Paper.  That  letter  was  based  on  the 
scientific  literature  which  had  been 
published  up  to  1982.  The  present  review 
has  examined  the  more  recenUy 
published  studies. 

It  is  clear  that  no  single  study  of  SOb 
can  fully  address  the  range  of  public 
health  issues  that  arise  during  the 
standard  setting  process.  The  Agency 
has  completed  a  thorough  analysis  of 
the  strengths  and  weaknesses  of  various 
studies  and  has  derived  its 
recommended  ranges  of  interest  by 
evaluating  the  weight  of  the  evidence. 
Hie  Committee  endorses  this  approach. 

The  Committee  wishes  to  comment  on 
several  major  issues  concerning  the 
scientific  data  that  are  available.  These 
issues  include: 

•  Recent  studies  more  clearly 
implicate  particulate  matter  than  SOi  as 
a  longer-term  public  health  concern  at 
low  exposure  levels. 

•  A  majority  of  Committee  members 
believe  that  the  effects  reported  in  the 
clinical  studies  of  asthmatics  represent 
effects  of  significant  public  health 
concern. 

•  The  exposure  uncertainties 
associated  witlra  1-hour  standard  are 
quite  large.  The  relationship  between 
the  frequency  of  short-term  peak 
exposures  and  various  scenarios  of 
asthmatic  responses  is  not  well 
understood.  Both  EPA  and  the  electric 
power  industry  are  conducting  further 
analyses  of  a  series  of  exposure 
assessment  issues.  Such  analyses  have 
the  potential  to  increase  the  collective 
understanding  of  the  relationship 
between  SOi  exposures  and  responses 
observed  in  subgroups  of  the  general 
population. 

•  The  number  of  asthmatics 
vulnerable  to  peak  exposures  near 
electric  power  plants,  given  the 
protection  afforded  by  the  current 
standards,  represents  a  small  number  of 
people.  Althotigh  the  Qean  Air  Act 
requires  that  sensitive  population  groups 
receive  protection,  the  size  of  sudi 
groups  has  not  been  defined.  CASAC 
believes  that  this  issue  represents  a 
legal/policy  matter  and  has  no  specific 
scientific  advice  to  provide  on  it 

CASACs  advice  on  primary 
standards  for  three  averaging  times  is 
presented  below: 

1-Hour  Standard— l\  is  our  conclusion 
that  a  large,  consistent  data  base  exists 
to  document  the  bronchoconstrictive 
response  in  mild  to  moderate  asthmatics 
subjected  in  clinical  chambers  to  short- 
term  low  levels  of  sulfur  dioxide  while 
exercising.  There  is,  however,  no 


scientific  basis  at  present  to  support  or 
dispute  the  hypothesis  that  individuals 
participating  in  the  SOi  clinical  studies 
are  surrogates  for  more  sensitive 
asthmatics.  Estimates  of  the  size  of  the 
asthmatic  population  that  experience 
exposures  to  short-term  peaks  of  SOi 
(0.2-0.4  parts  per  million  (ppm)  SOi  for 
5-10  minutes)  during  light  to  moderate 
exercise,  and  ^at  can  be  expected  to 
exhibit  a  bronchoconstrictive  response, 
varies  from  5,000  to  50,000. 

The  majority  of  the  Committee 
believes  that  the  scientific  evidence 
supporting  the  establishment  of  a  new  1- 
hour  standard  is  stronger  than  it  was  in 
1983.  As  a  result  and  in  view  of  the 
significance  of  the  effects  reported  in 
these  clinical  studies,  there  is  strong,  but 
not  unanimous  support  for  the 
recommendation  tiiat  the  Administrator 
consider  establishing  a  new  1-hour 
standard  for  SOi  exposures.  The 
Committee  agrees  that  the  range 
suggested  by  EPA  staff  (0.2-0.5  ppm)  is 
appropriate,  with  several  members  of 
the  Committee  suggesting  a  standard 
from  the  middle  of  this  range.  The 
Committee  concludes  that  there  is  not  a 
scientifically  demonstrated  need  for  a 
wide  margin  of  safety  for  a  1-hour 
standard. 

24-Hour  Standard— The  more  recent 
studies  presented  and  analyzed  in  the 
1986  Staff  Paper  Addendum,  in 
particular,  the  episodic  Itmg  function 
studies  in  childran  (Dockery  et  aL,  and 
Dassen  et  aL)  serve  to  strengthen  our 
previous  conclusion  that  the  rationale 
for  reaffirming  the  24-hour  standard  is 
appropriate. 

Annual  Standard — The  Committee 
^■eaflSrms  its  conclusion,  voiced  in  its 
1983  closure  letter,  that  there  is  no 
quantitative  basis  for  retaining  the 
current  annual  standard.  However,  a 
decision  to  abolish  the  annual  standard 
must  be  considered  in  the  light  of  the 
total  protection  that  is  to  be  offered  by 
the  suite  of  standards  that  will  be 
established. 

The  above  recommendations  reflect 
the  consensus  position  of  CASAC  Not 
all  CASAC  reviewers  agree  with  each 
position  adopted  because  of  die 
imcertainties  associated  with  the 
existing  scientific  data.  However,  a 
strong  majority  supports  each  of  the 
specific  recommendations  presented 
above,  and  the  entire  Committee  agrees 
that  this  letter  represents  the  consensus 
position. 

Secondary  Standards 

The  34our  secondary  standard  was 
not  addressed  at  this  review. 


Addendum  ID-Executive  Summary  of 
die  1966  Addendum  to  die  OAQPS  Staff 
Paper  on  Sulfur  Oxides 

Executive  Summary 

This  paper  evalutes  and  interprets  the 
updated  scientific  and  technical 
information  that  the  EPA  staff  believes 
is  most  relevant  to  the  review  of  primary 
(health)  national  ambient  air  quaUty 
standards  (NAAQS)  for  sulfiir  oxides  > 
and  represents  an  update  of  the  1982 
sulfure  oxides  staff  paper.  This  paper 
assesses  what  the  staff  believes  should 
be  considered  in  selecting  appropriate 
averaging  times  and  levels  for  the 
primary  sulfur  oxides  standards, 
updating  and  supplementing  previous 
staff  conclusions  and  recommendations 
in  these  areas  to  incorporate  more 
recent  information.  The  assessment  in 
this  staff  paper  addendum  is  intended  to 
help  bridge  the  gap  between  the 
scientific  review  contained  in  the  EPA 
criteria  document  addendum  "Second 
Addendum  Air  Quality  Criteria  for 
Particulate  Matter  and  Sulfur  Oxides 
(1982):  Assessment  of  Newly  Available 
HealUi  Effects  Information"  and  the 
judgments  required  of  the  Administrator 
in  setting  ambient  standards  for  sulfur 
oxides.  The  staff  paper  and  this 
addendum  are,  therefore,  an  important 
element  in  the  standards  review  process 
and  provide  an  opportunity  for  pubUc 
comment  on  proposed  staff 
recommendations  before  they  are 
presented  to  the  Administrator.  The 
focus  of  this  paper  is  on  sulfur  dioxide 
(SOi),  alone  and  in  combination  with 
other  pollutants. 

SOi  is  a  rapidly  diffusing  reactive  gas 
that  is  quite  soluble  in  water.  It  is 
emitted  principally  from  combustion  or 
processing  of  sulfur-containing  fossil 
fuels  and  ores.  SOt  occurs  in  the 
atmosphere  with  a  variety  of  particles 
and  other  gases,  and  undergoes 
chemical  and  physical  interactions  with 
them  forming  suffates  and  other 
transformation  products. 

Because  much  of  the  recendy 
available  health  effects  information  on 
SOi  is  related  to  short-term  exposures, 
the  staff  paid  particular  attention  to 
updating  information  on  short-term  peak 
concentrations.  The  staff  found  that: 

(1)  Maximum  5  minute  to  hourly  SOi 
concentrations  are  found  near  major 


'  The  cumnt  Mandards  for  niUiir  dioxide  (SOt) 
are:  primary,  OOS  ppm  (80|i^in*)  annual  arithmetic 
mean  and  ai4  ppm  (366  m/oi*}  a4-hour  average  not 
to  be  exceadad  more  than  once  per  year  and. 
secondary,  OS  ppm  (1300  iigjm*]  3-hour  average  not 
to  l>o  exceeded  mora  than  once  per  year. 


point  sources.  The  newer  information 
tends  to  support  earlier  conclusions  that 
near  such  sources,  the  5  to  10  minute 
peak  SOi  concentration  is  likely  to  be 
within  a  factor  of  1.4  to  2.4  times  the 
hourly  average.  Maximum  peak  to  mean 
ratios  can  be  higher. 

(2)  Short  duration  peaks  (less  than  30 
seconds  to  2  minutes)  in  excess  of  0.5 
ppm  appear  likely  to  occur  near 
numerous  smaller  sources  of  SOi.  None 
of  the  recentiy  published  assessments  of 
the  health  effects  of  SOs  has  addressed 
exposures  of  such  limited  duration.  Due 
to  limitations  of  the  monitoring 
instruments,  it  is  not  presently  possible 
to  assess  the  extent  to  which  such  peaks 
may  be  occurring  in  particular  urban 
locations. 

Updated  Assessment  of  the  Primary 
Standards 

Conclusions  and  recommendations 
based  on  the  updated  staff  assessment 
of  the  information  in  the  criteria 
document  addendum  are  summarized 
below. 

(1)  The  present  staff  assessment  of  the 
more  recent  studies  reinforce  the  earlier 
conclusion  reached  in  the  1982  staff 
assessment  that  the  most  striking  acute 
response  to  SOi  is  reflex 
bronchoconstriction,  or  airway 
narrovmg,  in  exercising  asthmatics  and 
others  with  hyperreactive  airways. 

(2)(a)  The  updated  staff  assessment  of 
key  controlled  human  studies  of  peak 
(minutes  to  an  hour)  SOi  exposures  is 
summarized  in  Table  1.  Both  recendy 
published  studies  and  those  assessed  in 
the  1982  staff  paper  are  included  The 
table  focuses  on  those  studies  involving 
bee  breathing  (chamber)  or  facemask 
exposures,  which  provide  the  closest 
approximation  of  natural  breathing. 
After  account  is  made  for  differences  in 
ventilation  rates  and  oral/nasal 
breathing  patterns,  consistent  results  are 
derived  from  the  various  studies 
including  even  those  that  used 
mouthpiece  exposures.  The  major 
effects  observed  in  these  studies  are 
increases  in  airway  resistance  and 
decreases  in  other  functional  measures 
indicative  of  significant 
bronchoconstriction  in  sensitive 
asthmatic  or  atopic  subjects.  At  0.4  ppm 
SOi,  changes  in  functional  measures  are 
accompanied  by  mild  increases  in 
perceptible  symptoms  such  as  wheezing, 
chest  tightness,  and  coughing.  At  higher 
concentrations,  effects  are  more 
pronounced  and  the  fraction  of 
asthmatic  subjects  who  respond 
increase,  with  clearer  indications  of 
clinically  or  physiologically  significant 
effects  at  0.6-0.75  ppm  and  above. 
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Table  1  .—Updated  Stait  Assessment  of  Key  CoNTnouED  Human  Studies 


SOh 

(S-00  ninulM) 


1-2  ppm- 


0.6-0.7Sppm. 

0.5  ppm 

0.4  ppm. 

0.1-0  J  ppm .... 


ObMTvad  eftacts  > 


S«i>stan«ai  changes  In  8  of  12  aubiacts  (ASRaw  100-800%)  expoaed  to 
2  ppm.  At  1  ppm,  (uncaowl  chwigaa  (ASRaw  170-200%).  ayn^toms 
in  free  breathing  a»ttwntic«  at  moderate  exerctu  *. 


FHxidionai  change*  (ASRaw  120-260%).  symptom  bi  «m  tmalNng 
aathmaliua  at  Ight-modarale  eorarciM  *. 


SignificBnt  functional  changaa  (ASRaw  50-100%),  symploma  m  l^aa 
breathing  asthmatica  at  moderate,  but  not  at  ighl  •xarcis*.*  At  haMry 
exercise,  ASRaw,  220-240%.*. 

Functkxwl  changea  (ASRaw  70%).  symptoms  in  tree  breathkig  asthma- 
tics St  moderate-heavy '—  ' 


No  ettects  in  tree  breathing  asthmatics  at  Ight  amrciae.  Slight  but  not 
sagiificant  turx^tiooal  changaa  in  free  breathing  subjects  at  mwlwle- 
heavy  exercise  (0.25  ppm)  •  but  not  at  lower  taveis.^. 


Commants/lmplcations 


Effects  range  from  modarala  to  kKapaoHadng  tor  aoma  IndMduals.  At  2 

ppm.  80%  of  mH  ■■thmsJcs  oouU  wpartanca  at  laaat  a  douMi^  of 

SRaw.  Some  might  not  tolania  axpoaura  at  ■if^ffaH  anarcise. 

Appcox.  80%  at  1  ppm  could  axpartanoo  at  least  a  doubing  of  SRmv.* 

Some  asthmatic  nmrih  brsa«hars  ha<m  slgnHlcanl  bronchoconstricflon 

■I  2  ppm,  even  at  iff*  adMty. 
Eftads  mtfcaMva  of  dninal  aigniflcanoa:  on  mrni^t,  chwfges  were  mikj 

to  modsrals  although  aevere  tor  aoma  indMdu^  25-50%  of  mild. 

fceabwathlng  asthmatics  at  moderate  exercise  could  experience  at 

least  a  doubing  of  tfrway  nalstMwa* 
On  average.  miU  rsaponaaa  at  modamte  or  higher  axaretsa.  symptoms 

poaaUy  of  clinical  lignificanoa:  aavare  reaponaes  tor  soma  IndMduals. 

MxMt  20-25%  could  experience  at  least  a  doubing  in  airway  lesist- 

anoe^ 
Lowest  level  of  dMcally  signiBcant  response  for  some  l^ee  breathers. 

Approx.  10%  of  mid,  free  breathing  asthmatics  could  axperianoa  a 

doubing  in  ainny  raaistanca.* 
Signiacant  altocts  unMisty  at  moderate  exercise.  Effects  of  SOi  indistlrv- 

^MiaMa  at  heavy  exercise.  PossMity  of  more  signdScant  responses 

in  smal  percentage  of  aanaltM  asthmatics  at  0.28  ppm.* 


regpaclnafif.  Effects  reflect  rssi«s  from 
Ihduoed  bronchocunstocliort  anociatBd 


'  ^wcifc  Ainitay  Resistance  (SRaw)  is  the  kmg  fwKtlon  measure  rooet  oflsn  rsportsd  in  SO.  studtos.  Unless  otherwiae  noted.  fASRaw       /%)  mUartt  «»« 

meen  ««ase..over  dean  a»  controi  at  rest  lyM.  nwderate,  heavy  axerdae  referTto^SrttatSTrSSXpiSJS^^ 

with  coM  and/or  <*y  ar  exacerbeles  response  to  SO,  whle  wwm,  huRM  air  natiwtea  asthinatic  i 


responses  relative  to 


«  Sdactar  at  tL  (1984);  Roger  at  al.  (1985);  Horstman  at  aL  (1986). 
*Hi»lnMoet«<.,  (1986). 


•  £iSar«  J^rMaS^'iaS)         "^*"'''  "*'«*  ••  •*■  <^8^>'-  Schactor  at  at  (1984). 

*  Lmi  at  aL  (19e3b,  1964a). 


been  reported  in  the  criteria  document 
addendum.The  upper  bound  of  the  range 
represents  a  1-bour  level  for  which  5  to 
10  minute  peak  concentration  are 
unlikely  to  exceed  1  ppm,  a 
concentration  at  which  the  risk  of 
significant  functional  and  symptomatic 
responses  in  exposed  sensitive 
asthmatics  and  atopics  appears  high.  In 
evaluating  these  laboratory  data  in  the 
context  of  decision  making  on  possible 
1-hour  standards,  the  following 
considerations  are  important  (a)  The 
significance  of  the  observed  or 
anticipated  responses  to  health,  (b)  the 
relative  effect  of  SO»  compared  to 
normal  day  to  day  variations  in 
asthmatics  from  exercise  and  other 
stimuli,  (c)  the  low  probability  of 
exposures  of  exercising  asthmatics  to 
peak  levels,  and  (d)  five  to  ten  minute 
peak  exposures  may  be  a  factcM-  of  two 
greater  than  hourly  averages. 

(d)  Independent  of  fi-equency  of 
exposure  considerations,  the  upper 
bound  of  the  range  contains  little  or  no 
margin  of  safety  for  exposed  sensitive 
individuals.  The  limited  geographical 
areas  likely  to  be  affected  and  low 
frequency  of  peak  exposures  to  active 
asthmatics  if  the  standard  is  met  add  to 
the  margin  of  safety.  The  widespread 
use  of  medication  among  asthmatics 


(b)  Significant  bronchconstriction  has 
been  observed  in  asthmatics  after  6-10 
minutes  of  exposure  and  usually 
diminishes  within  one  hour  once  either 
exposure  or  exerdse  alone  is 
discontinued.  Responses  are  mitigated 
with  repeated  exposures  within  one 
hour  but  not  with  continuous  exposure, 
nor  with  subsequent  exposures  5-24 
hours  later.  Recent  work  indicates  that 
the  combined  effect  of  SOi  and  cold,  dry 
air  further  exacerbates  the  asthmatic 
resp<»8e  vfbi\e  warm,  hiunid  conditions 
mitigate  SO*  effects. 

(c)  Given  practical  considerations 
related  to  monitoring,  modeling,  data 
manipulation  and  storage,  and 
implemmtation,  the  staff  previously 
recommended  consideration  of  a  1-hour 
averaging  time  to  protect  against  the 
responses  to  short-term  i>eak  (5-10 
minute)  SO»  exposures  observed  in  the 
controlled  himian  studies.  Based  on  this 
updated  staff  assessment,  the  range  of 
potential  1-hour  levels  of  interest  is 
revised  frtmi  0.25  to  a75  ppm  to  0.2  to  0.5 
ppm  (525  to  1300  ;ig/m*).  The  lower 
boimd  represents  a  1-hour  level  for 
w^ch  the  maximum  5  to  10  minute  peak 
exposore*  are  unlikely  to  exceed  0.4 
ppm.  which  is  the  lowest  level  where 
potentially  significant  responses  in  bee 
(oronasal)  breathing  asthmatics  have 


that  prevents  or  rapidly  relieves 
bronchoconstrictive  effects  due  to 
natural  and  commonly  encountered 
stimuli  (e.g.,  exercise,  cold  air)  further 
adds  to  the  margin  of  safety.  Tlie  data 
do  not  suggest  other  groups  that  are 
more  sensitive  dian  asthmatics  to  single 
peak  exposures,  but  qualitative  data 
suggest  repeated  peaks  might  produce 
effects  of  concern  in  other  sensitive 
individuals.  Potential  interactions  of  SOi 
and  Oi  have  not  been  investigated  in 
asthmatics.  The  qualitative  data, 
potential  pollution  interactions,  and 
other  considerations  listed  above  should 
be  considered  in  determining  the  need 
for  and  evaluating  the  margin  of  safety 
provided  by  ahemative  1-hour 
standards. 

(3)  Based  on  a  staff  assessment  of  the 
recent  short-term  epidemiological  data 
summarized  in  TaUe  2.  the  original  staff 
range  of  24-hour  SOt  levels  of  interst— 
0.14  to  0.19  ppm  (385  to  500  /ig/m»}— still 
appears  appropriate,  although  some 
consideration  could  be  given  to  the 
finding  of  physiologic^  changes  of 
uncertain  sigitificance  at  levels  as  low 
as  0.1  ppm.  Earlier  staff  conclusions  and 
recommendations  concerning  retaining 
the  present  24-hour  standard  remain 
appropriate. 
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Table  2.— Updated  Staff  Assessment  of  Short-Term  EptDEMtotooiCAL  Studies 

Eftocts/sttidy 

Maaaurad  SOt-ftg/m*  (ppm)-24  hour  mean 

Oalymortrtlyin 

Aagravalionol 
GoncMtis* 

lungfcmclion* 

Cofnblnwl 
toMla 

EMactiiikaty 

500-1000  (0.10-0.38) 

500-800  (0.1»-0.23) 
<500  (0.10) 

250-450  (0.10-0.18) 
100-200  (0.04-0.06) 

500(0.19) 

Ffforta  pruudMi         

250(0.10) 
<200(.08) 

Nn  ttHttri*  ettamvuit      

■  Oevialions  in  dalyn  moitalty  during  London  wlnlara  (19S8-107a.  Earty  winlara  domlnatad  by  hig^  smoka  and  SOi.  prindpaly 
and  with  frequent  ioas  (Martin  wid  Bndiay,  I960:  War*  at  aL.  1981;  ktaiumdar  at  aL,  1981, 1982;  Schwwtz  and  Marcus,  1986). 


■  Examination  of  symptoms  raportod  by  bronchHtos  in  Londoa  Studtoa  conducted  from  the  fflld-1950's  to  a«1y  1970's  (Lawthar  at  aL.  1970). 
*StudMa  of  cNUrwt  In  StaubanvMa  (1978-80)  wkI  In  the  Nalhariands  (1985-86)  batora.  during.  Md  atar  poluUon  aplsodaa  chiractottwd  by  hi^ 


SOi  levels  (Dockery  el  al.,  1982;  Oasssn  at  aL.  1986). 

(4)  The  previous  staff  assessment 
concluded  that  although  the  possibility 
of  effects  from  continuous  lower  level 
exposures  to  SCH  cannot  be  ruled  out,  no 
quantitative  rationale  could  be  offered 
to  support  a  specific  range  of  interest  for 
ah  annual  standard.  The  more  recent 
epidemiological  data,  indicating 
associations  between  respiratory 
illnesses  and  symptoms  and  persistent 
exposures  to  SOi  in  areas  with  long- 
term  averages  exceeding  .04  ppm  (100 
ftg/m*),  provide  additional  support  for 
the  original  recommendation  for 
retaining  an  annual  standard  at  or  near 
the  current  level  of  0.03  ppm  (80  fig/m*). 
This  recommendation  was  based  in  part 
on  finding  that  alternative  short-term 
standards  (1. 3,  and  24-hour)  would  not 
prevent  annual  levels  in  excess  of  the 
current  standard  in  a  limited  number  of 
heavily  populated  urban  areas.  In 
addition,  recent  evidence  suggests 
smaller  sources  in  urban  areas  may 
produce  short  duration  (<1  minute) 
peaks  of  potential  concern.  The  long- 
term  standard  often  serves  to  limit  the 
emissions  of  numerous  smaller  sources 
in  such  areas.  Given  the  additional 
information  and  the  possibility  of  both 
chronic  and  acute  effects  from  a  large 
increase  in  popidation  exposure,  the 
staff  reconunends  maintaining  the 
primary  annual  standard  at  its  current 
level. 

(5)  Analyses  of  alternative  averaging 
times  and  population  exposures  suggest 
tiiat: 

(a)  The  current  standards  provide 
substantial  protection  against  the  effects 
identified  as  being  associated  with  24 
hour  and  annual  exposures. 

(b)  The  current  standards — as 
reflected  by  current  emissions  or 
emissions  when  the  standards  are  just 
met  with  somewhat  less  i^strictive 
implementation  assumptions — also 
provide  some  limit  on  peak  SOi 
exposures  of  concern  for  asthmatics.  In 
some  cases,  however,  up  to  1  to  14%  of 
the  sensitive  population  in  the  vicinity 
of  major  sources  cotild  be  exposed  once 


parttcia  and 


a  year  to  levels  at  or  above  0.5  ppm  for  5 
minutes,  while  at  elevated  ventilation. 

(c)  The  range  of  1-hour  standards 
analyzed  (0.25  to  0.5  ppm)  provides 
increased  protection  against  such 
exposures,  limiting  the  fraction  of 
asthmatics  exposed  living  neu  certain 
major  point  sources  to  less  than  4%, 
although  very  short-term  (<2  minutes) 
exposures  greater  than  0.5  ppm  around 
smaller  fadlities  would  not  be 
eliminated. 

The  relative  protection  afforded  by 
cuirent  vs.  alternative  standards  as 
indicated  by  current  and  ongoing 
exposure  analyses  is  an  important 
consideration  in  determining  what  if 
any,  standard  revisions  may  be 
necessary. 

For  reasons  set  forth  in  the  preamble, 
EPA  proposes  to  amend  Part  50,  Chapter 
I  of  Tide  40  of  die  Code  of  Federal 
Regulations  as  follows: 

PART  50— NATIONAL  PRIMARY  AND 
SECONDARY  AMBIENT  AIR  QUALITY 
STANDARDS 

1.  The  authority  citation  for  Part  50 
continues  to  read  as  follows: 

Autliorlty:  Sections  109  and  301(a),  Clean 
Air  Act  as  amended  (42  U.S.C.  74O0,  7601(a)). 

2.  Section  50.4  is  revised  to  read  as 
follows: 

fSO^    MaWonal primayy aniMant air puaWy 
atandanto  for  auHur  oxMaa  (auHur  dtoxMa). 

(a)  The  level  of  the  annual  standard  is 
0.030  parts  per  million  (ppm)  (80  fig/m'). 
The  standaid  is  attained  when  the 
annual  arithmetic  mean  concentration  in 
a  calendar  year  is  less  than  or  equal  to 
0.030  ppm,  rounded  to  three  decimal 
places  (fractional  parts  equal  to  or 
greater  than  0.0005  ppm  must  be 
roimded  up). 

(b)  Hie  level  of  the  24-hour  standard 
is  0.14  parts  per  million  (ppm) 

(365  MS/m*).  The  standard  is  attained 
when  &e  second  highest  24-hour 
average  in  a  calendar  year  is  less  than 
or  equal  to  0.14  ppm,  rotmded  to  two 
decimal  places  (fractional  parts  equal  to 


or  greater  than  0.005  ppm  must  be 
rounded  up).  The  24-hour  averages  shall 
be  determined  from  successive 
nonoverlapping  24-hour  blocks  starting 
at  midnight  eadi  calendar  day. 

(c)  Sulfur  oxides  shall  be  measured  in 
the  ambient  air  as  sulfur  dioxide  by  the 
reference  method  described  in  Appendix 
A  to  this  part  or  by  an  equivalent 
method  designated  in  accordance  with 
Part  53  of  this  chapter. 

(d)  To  demonstrate  atiainment  the 
annual  arithmetic  mean  and  the  second- 
highest  24-hour  averages  must  be  based 
upon  hoturly  data  that  are  at  least  75 
percent  complete  in  each  calendar 
quarter.  A  24-hour  block  average  shall 
be  considered  valid  if  at  least  75  percent 
of  the  hourly  averages  for  the  24-hour 
period  are  available.  In  the  event  that 
only  18, 19,  2a  21.  22  or  23  hourly 
averages  are  available,  the  24-hour 
block  average  shall  be  computed  as  the 
stun  of  the  available  hourly  averages 
using  18, 19,  etc.  as  the  divisor.  If  less 
than  18  hourly  averages  are  available, 
but  the  24-hour  average  would  exceed 
the  level  of  the  standard  when  zeros  are 
substituted  for  the  missing  values, 
subject  to  the  rounding  rule  of  paragraph 
(b)  of  this  section,  then  this  shall  be 
considered  a  valid  24-hour  average.  In 
this  case,  the  24-hour  block  average 
shall  be  computed  as  the  sum  of  the 
available  hourly  averages  divided  by  24. 

3.  Section  50.5  is  revised  to  read  as 
follows: 

S50.5    Natlotwl  aacondary  atnUant  air 
quality  standard  for  aulfiv  oxMaa  (autfur 
dioxida). 

(a)  The  level  of  the  3-hour  standard  is 
0.5  parts  per  million  (ppm)  (13(X)  ;ig/m*). 
The  standard  is  attained  when  the 
aecond-highest  3-hour  average  in  a 
calendar  year  is  less  than  or  equal  to  0.5 
ppm,  rounded  to  1  decimal  place 
(fractional  parts  equal  to  or  greater  than 
0.05  ppm  must  be  rounded  up).  The  3- 
hour  averages  shall  be  determined  frt>m 
successive  nonoverlapping  3-hour 
blocks  starting  at  midnight  each 
calendar  day. 
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(b)  Sulfur  oxides  shall  be  measured  in 
the  ambient  air  as  sulfur  dioxide  by  the 
reference  method  described  in  Appendix 
A  to  this  part  or  by  an  equivalent 
method  designated  in  accordance  with 
Part  53  of  this  chapter. 

(c)  To  demonstrate  attainment,  the 
second-highest  3-hour  average  must  be 
based  upon  hourly  data  that  are  at  least 
75  percent  complete  in  each  calendar 
quarter.  A  3-hour  block  average  shall  be 
considered  valid  only  if  all  three  houriy 
averages  for  the  3-hour  period  are 
available.  If  only  one  or  two  hoiu-ly 
averages  are  available,  but  the  3-hour 
average  would  exceed  the  level  of  the 
standard  when  zeros  are  substituted  for 
the  missin^j  values,  subject  to  the 
rounding  rule  of  paragraph  (a)  of  this 
section,  then  this  shall  be  considered  a 
valid  3-hour  average.  In  all  cases,  the  3- 
hour  block  average  shall  be  computed  as 
the  sum  of  the  hourly  averages  divided 
by  3. 

For  reasons  set  out  in  the  preamUe, 
Part  51  of  Chapter  I  of  Title  40  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 


PART  51— REQUIREMENTS  FOR 
PREPARATION,  ADOPTION,  AND 
SUBMrTTAL  OF  IMPLEMENTATION 
PLANS 


1.  The  authority  for  Part  51  continues 
to  read  as  follows: 

AuttMtity:  Sec.  301(a),  Qean  Air  Act  (42 
U.S.C  18S7(a)),  as  amended  by  section 
15(c)(2),  Pub.  L  91-604,  84  Stat.  1713.  onless 
otiierwise  noted. 

2.  In  §  51.151  of  Subpart  H  the  entry 
for  "sulfur  dioxide"  is  revised  to  read  as 
follows: 


§51.151    Signincant  hann  levels. 


Sulfur  dioxide— 5.0  parts  per  million  (13000 
micrograms /cubic  meter),  5-minute  average; 
2.5  parts  per  million  (6550  micrograms/cubic 
meter),  1-hour  average,  as  a  guide  to  be  used 
in  assessing  contingency  plans  to  prevent 
exceedances  of  the  5-nunute  significant  harm 
level;  0.29  parts  per  million  (750  micrograms/ 
cubic  meter),  24-hour  average. 

3.  In  Appendix  L,  paragraphs  1.1  (b), 
(c),  and  (d)  are  amended  by  revising  the 
entries  for  "SO*"  to  read  as  follows: 

Appenctix  L — Example  Regulations  for 
Prevmtioo  of  Air  PoDution  Emergency 
^liaodefl 

1.1  •  *  * 

(b)*  •  • 

SO»— a75  ppm  (1960  fig/m^  1-hour 
average;  ai9  ppm  (500  Mg/m*|.  24-hour 
average. 
•        •        •        *        • 

(c)  *  •  * 


SOi— IJ)  ppm  (2B20  Hg/m*).  1-hour  average; 
0.23  ppm  (600  tig/m'),  24-hour  average. 

•  *         •         •         • 

(d)  *  •  • 

SOi— 1.5  ppm  (3S30  Mg/ml.  1-hour  average; 
0.28  ppm  (675  ngfm%  24-hour  average. 

•  *        *        •        • 

For  the  reasons  set  out  in  the 
preamble,  Part  58  of  Chapter  I  of  Title  40 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  58— AMBIENT  AIR  QUALITY 
SURVEILLANCE 

1.  The  authority  for  Part  58  continues 
to  read  as  follows: 

Authority:  42  US.C  74ia  7601(a).  7619. 

2.  Appendix  C  is  proposed  to  be 
amended  by  adding  Section  2.4  to  read 
as  follows: 

Appendix  C— Ambient  Air  Quality 
Monitoring  Methodology 

Z4  Analyzer  Measurement  Range.  Except 
as  otherwise  provided  in  this  Appendix, 
automated  methods  (analyzers]  used  in  a 
SLAMS  must  be  operated  with  a 
measurement  range  approved  as  part  of  the 
analyzer's  designation  as  a  reference  or 
equivalent  method.  The  nominal  ranges, 
specified  in  Table  B-1  of  Part  53  of  this 
Chapter,  are  0-0.5  ppm  for  SOi.  NO»,  and  d 
analyzers  and  0-50  ppm  for  CO  analyzers. 
Narrower  (lower)  ranges,  or  broader  (higher) 
ranges  extending  to  not  more  than  two  times 
the  upper  range  limit  specified  in  Table  B-1 
of  Part  53  of  this  Chapter  (i.e.,  0-1  ppm  for 
SOj,  NOi,  and  ft  analyzers  and  0-100  ppm 
for  CO  analyzers),  may  t>e  nsed  if  approved 
as  part  of  the  analyzer's  designation. 
Generally,  a  SLAMS  analyzer  should  be 
operated  on  the  lowest  (narrowest)  approved 
range  that  will  include  and  accurately 
meastve  the  highest  pollutant  concentration 
likely  to  occur  at  the  monitoring  site  during  a 
specified  monitoring  period.  If  concentrations 
can  be  expected  to  exceed  1  ppm  (SOi,  NOi, 
Os)  or  100  ppm  for  CO,  application  for  use  of 
non-conforming  ranges  must  be  filed 
following  the  provisions  of  Section  2.8  of  this 
Appendix. 

•  *         •         •         • 

3.  Appendix  F,  sections  2.1.1  and  2.1.2 
introductory  text  are  revised  to  read  as 
follows: 

Appendix  F— Annual  SLAMS  Air 
Quality  Information 

•  •        »        ♦        ♦ 

2.1.1  Site  and  Monitoring  Information. 
City  name  (when  applicable),  county 
name  and  street  address  of  site  location. 
SAROAD  site  code.  SAROAD 
monitoring  method  code.  Number  of 
hourly  observations  for  continaoua 
methods  only.  Number  of  daily 
observations  for  manual  or  intermittent 
methods  only. 

2.1.2  Annual  Summary  Statistics. 
Annual  arithmetic  mean  (ppm).  Highest 


and  second  highest  24-hour  averages 
(ppm)  and  dates  of  occurrence,  based  on 
Hxed  block  (midnight  to  midnight) 
averages.  Highest  and  second  highest  3- 
hour  averages  (ppm)  and  dates  and 
times  (ending  hour)  of  occurrence  for 
continuous  methods  based  on  eight 
fixed  block  (midnigfat  to  3:00  a.m.,  3:00  to 
6:00  a.m.,  etc.)  averages  per  day. 
Number  of  exceedances  of  the  24-hour 
primary  NAAQS  based  on  fixed  block 
averages.  Number  of  exceedances  of  the 
3-hour  secondary  NAAQS  based  on  the 
eight  fixed  block  averages.  Ntnnber  of 
24-hour  (midni^t  to  midnight)  average 
concentrations  in  ranges: 


Appandix  Q    [Amended] 

4.  Appendix  G  is  amended  as  follows: 

a.  In  7.2: 

i.  The  heading  is  revised  to  read  "7.2 
Example  Computations" 

ii.  liie  heading.  Example  A.  is  added 
before  the  word  "Suppose"  in  the  first 
paragraph. 

iii.  After  the  second  paragraph  ending 
with  "exceed  80",  a  second  example. 
Example  B,  is  added  as  follows: 

Example  B.  In  the  of  SOi,  there  are  two 
subindex  functions— one  for  24-hour  running 
averages  and  one  for  1-hour  averages.  At  the 
time  a  PSI  report  is  to  be  issued,  suppose  an 
SOi  24-hour  running  average  of  .15  ppm  is 
observed,  and  a  1-hour  concentration  of  0.80 
ppm  is  also  observed.  The  PSI  subindex 
functions  would  be  computed  for  both 
averaging  times.  Based  on  the  breakpoints  in 
Table  2,  the  corresponding  PSI  index  value 
for  the  24-hour  running  averages  is  120,  while 
the  PSI  value  for  the  1-hour  value  is  220.  In 
this  case,  the  maximum  PSI  value  of  220 
would  be  used  for  SOt.  If  the  other  pollutant 
subindices  were  lt=0,  ls=0,  l4=20  and 
U=30,  then  the  overall  index  is  reported  as 
the  maximum  of  these  values: 
PSI=max  (220.  0,  0,  20,  30)=220 
In  this  example,  if  the  1-hour  average 
concentration  were  0.70  ppm  instead  of  0.80 
ppm,  there  would  be  no  PSI  subindex  value 
for  the  1-hour  value  Iwcause  the  PSI  subindex 
function  is  not  used  unless  the  SOi  1-hour 
concentration  is  greater  than  or  equal  to  0.75 
ppm  (1965  ug/m').  As  a  result,  the  maximum 
PSI  index  value  would  be  the  120  value 
recorded  for  the  24-hour  average  of  0.15  ppm, 
which  in  this  example  would  also  be  the 
overall  index  for  the  day. 

b.  In  Table  1,  the  second  coliunn 
entitled  24-hour  SO4  ug/m'  is  revised 
and  an  additional  column  is  inserted 
next  to  it  entitled,  1-hour  SOs  ug/m*  to 
read  as  foUows: 

Table  1.— Breakpoint  for  PSI  m 
MetrcUntts* 


24-hr  so.. 

ug/m* 

80» 


1-lwwSOk 
ug/m* 

n 


Federd  Register  /  HiL  Ol 


AfriimiSBB  / 


Tabic  1.— Breakpoint  for  PSI  in 
Metrk  Units  ^-Continued 


500».„ 
600»„. 
675* ._. 
750»._. 


1965* 
2620* 
3930* 
6550* 


additional  column  is  inserted  next  to  it 
entitled  one  1-hour  SOi  ppm  to  read  as 
follows: 

Table  2.--Breakpoint8  for  PSI 
[Parts  per  miMon] 


'  At  25' C  and  760  mm  Hg. 

*  AN  me  conoamraSon  tovals  are  used  for  Nualra- 
tive  puiposM  only.  The  actual  tovels  wM  tw  <Mer- 
mned  at  the  linw  oi  tt«e  promulgalion  o(  the  stand- 
ard. 

*  No  index  value  reported  at  these  concentrations 
because  (here  is  no  l-tXMr  NAAQS  tor  SQb. 

c.  In  Table  2,  the  first  column  entitled 
24-hour  SOs  ppm  is  revised  and  an 


244K)urS0i- 
0.03* 

ai4» 

0.19* 

0.23* 

0.26* 

0.29* 


1-hour  SOk 

(•) 

(•) 

0.75* 

1.00* 

1.50* 

^so* 


14951 


■AS  the  conoentaton  levels  are  used  tor  ISuMa- 
Sve  puipoeaa  amy.  The  aohiri  kmtm  «mR  be  6mm- 

n*«d  at  Via  Srw  of  «w  promMlgsSon  o(  the  stWKt- 
ard. 

d.  Figure  3  is  removed  and  Figure  3A 
(24-hour  SOi  nmning  averages)  and 
Figure  3b  (1-hour  SOi  averages)  are 
added: 

BNJJNaCOOC 


>No  Mex  valuo  reported  at  these  concentraSon 

levels  because  there  is  no  short-tenn  NAAQS. 
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Part  VI 

Department  of 
Housing  and  Urban 
Development 

Office  of  Assistant  Secretary  for 
Housing— Federal  Housing  Commissioner 

24  CFR  Part  888 

Section  8  Housing  Assistance  Payments 

Program,  Fair  Maricet  Rents  for  New 

Construction  and  Substantial 

Rehabilitation— All  Maricet  Areas;  Final 

Notice 
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DEPARrMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  Anistant  Secretary  for 
Housing    rederal  Housing 
Comwlesloner 

24CFRPart88S 

(Doctot  No.  N-8»-17»2;  FR-24M) 


Section  6  Housing  Assistance 
feymems  rrograni,  rev  Marxei  rMnts 
for  New  Construction  and  Substantial 
Rehabilitation    Al  Market  Areas 

AOCNCv:  Office  of  Assistant  Secretary 
for  Housing — Federal  Housing 
Commissioner.  HUD. 
action:  Fmal  notice. 


:  Section  8(c)(l]  of  the  United 
States  Housing  Act  of  1937  requires  the 
Secretary  to  establish  Fair  Market  Rents 
(FMRs)  periodically,  but  not  less 
frequently  than  annually.  This  document 
announces  final  Fiscal  Year  1987  FMRs 
for  the  Section  8  New  Construction 
Program  and  the  Section  8  Substantial 
Rehabilitation  Program.  These  FMRs  are 
based  primarily  on  the  level  of  rentals 
paid  for  recently  completed  or  newly- 
constructed  dwelling  units  of  modest 
design  within  each  market  area  as 
determined  by  HUD  Field  Office  staff. 
They  also  reflect  the  Department's  cost 
contaiimient  efforts  in  relation  to 
housing  assistance  provided  in  the 
Section  8  New  Construction  and 
Substantial  Rehabilitation  Program. 
EFFECTIVE  DATE:  April  26.  1988, 
retroactive  to  September  15, 1987. 
FOR  FUNTNER  MVOMMATION  CONTACT: 
Edward  M.  Winiarski,  Chief  Appraiser. 
Valuation  Branch.  Technical  Support 
Division,  Office  of  the  Insured 
Midtifamily  Housing  Development  451 
Seventh  Street  SW..  Washington.  DC 
20410-8000.  telephone  (202)  426-7624 
(this  is  not  a  toll-free  number). 

SlIPFLEMENTAIIV  INFOmiATION: 
Background 

Section  8  of  the  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437^  (the  Act) 
authorizes  a  system  of  housing 
assistance  payments  to  aid  lower 
income  families  in  renting  decent  safe, 
and  sanitary  housing.  These  programs, 
known  collectively  as  the  Section  8 
Housing  Assistance  Payments  Program, 
provide  assistance  payments  for  lower 
income  familiies  for  a  variety  of  housing 
options,  including  new  construction  and 
substantial  rehabilitation. 

Under  these  programs.  HUD  or  public 
housing  agencies  (PHAs)  make  rental 
assistance  payments  on  behalf  of 
eligible  families  to  owners.  Total 
housing  expense  represents  the  total 


monthly  cost  of  housing  an  eligible 
family,  which  is  the  sum  of  the  contract 
rent  and  any  utility  allowance  for  the 
assisted  imit  occupied  by  the  family. 
Where  the  unit  Is  leased  to  an  eligible 
family,  the  housing  assistance  payment 
represents  the  difference  between  the 
total  housing  expense  and  the  total 
family  contribution.  Initial  contract  rents 
plus  any  allowances  for  utilities 
generally  may  not  exceed  area-wide 
FMRs  established  by  the  Department 
Section  8(c)(1)  of  tiie  Act  states  that 
the  Secretary  shall  establish  FMRs 
periodically,  but  not  less  frequentiy  than 
annually.  Section  8(c)(1)  further 
provides  that  the  Department  shall 
publish  FMRs  in  die  Federal  Register. 
with  reasonable  time  for  public 
comment  and  that  the  FMRs  will 
become  effective  upon  their  publication 
in  final  form  in  the  Federal  Reg^tsr.  The 
Department  published  proposed  FMRs 
in  the  Federal  Register  on  November  12, 
1987  (52  FR  43486),  with  a  comment  due 
date  of  December  14. 1987. 

Tliis  Notice 

Today's  document  announces  the 
Fiscal  Year  1987  FMRs  for  new 
construction  and  substantial 
rehabiUtation  that  apply  to  Section  8 
New  Construction  under  Part  880. 
Substantial  Rehabilitation  under  Part 
881,  Housing  Finance  and  Development 
Agencies  under  Part  883.  New 
Construction  Set-Aside  for  Section  515 
Rural  Rental  Housing  Projects  under 
Part  884.  Housing  for  the  Elderly  and 
Handicapped  under  Part  885.  and 
Disposition  of  HUD-owned  projects 
under  Part  886.  Subpart  C. 

The  FRMs  are  based  primarily  on  the 
levels  of  rent  paid  for  recenUy 
completed  or  newly-constructed 
dwelling  units  of  modest  design  within 
each  maricet  area,  as  determined  by 
HUD  Field  Office  staff.  ti«nded  ahead  to 
October  1. 1988.  to  allow  time  for  the 
period  of  construction  or  rehabilitation 
of  the  projects  involved.  They  are 
estimates  of  rentals  that  prospective 
tenants  who  are  not  receiving  Federal 
rent  subsidies  would  be  willing  and  able 
to  pay  for  recently  completed  or  newly- 
constructed  dwelling  units  of  modest 
design,  with  suitable  amenities.  They  do 
not  necessarily  represent  rents  needed 
to  support  construction  and  operating 
costs. 

This  Notice  includes  FMRs  for  0, 1.  2. 
3  and  4  or  more  bedroom  units  in  five 
structural  categories  (detached,  semi- 
detached/row, walkup,  2-4-story 
elevator  and  5-plus-story  elevator 
buildings).  Construction  or  rehabilitation 
of  elevator  projects  for  families  with 
children  is  prohibited  unless  there  is  no 
practical  alternative.  FMRs  for  family 


units  in  elevator  structures  are  proposed 
for  appropriate  market  areas;  however, 
the  determination  that  there  is  "no 
practical  alternative"  must  be  made  on  a 
project-by-project  basis.  HUD 
regulations  also  provide  that  high-rise 
elevator  projects  for  the  elderly  may  be 
approved  oidy  if  HUD  determines  that 
high-rise  construction  is  appropriate 
after  taidng  into  account  land  costs, 
safety  and  security  factors. 

With  this  publication  for  effect  in  the 
Federal  RegLster.  they  will  be  made 
retroactive  to  September  15. 1987. 

Section  202/Section  8  Projects 

A.  In  accordance  with  the 
applicability  set  forth  in  the  preamble  to 
the  Fiscal  Year  1986  FMRs.  which  was 
published  for  effect  in  the  Federal 
Register  on  August  7. 1986  at  51  FR 
28486.  for  Section  202/Section  8 
proposals,  beginning  with  the  Fiscal 
Year  1986  selections,  the  FMRs  on  which 
the  contract  rents  will  be  based  will  be 
limited  to  the  Fiscal  Year  1986  FMRs 
that  were  in  effect  on  the  date  of  the 
Fiscal  Year  1986  Notice  of  Section  202 
Fund  Reservation.  However,  these  FMRs 
may  be  increased  by  up  to  10  percent 
with  the  approval  of  the  Field  Office 
Manager  or  by  up  to  20  percent  with  the 
approval  of  the  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner. 

B.  For  Fiscal  Year  1987  Section  202/ 
Section  8  selections,  the  applicable 
F'MRs  are  those  set  forth  in  Schedule  A 
that  follows  this  preamble.  However,  the 
Fiscal  Year  1987  FMRs  may  be 
increased  by  up  to  10  percent  with  the 
approval  of  the  Field  Office  Manager  or 
by  up  to  20  percent  with  the  approval  of 
the  Assistant  Secretary  for  Housing- 
Federal  Housing  Conunissioner. 

Public  Comments 

The  Department  received  17 
comments  on  the  proposed  notice.  Pour 
were  from  HUD  Held  Offices;  six  were 
from  private  nonprofit  associations  or 
community  development  agencies;  two 
were  from  private  consultants;  two  were 
from  nonprofit  housing  sponsors;  and 
one  comment  was  received  from  each  of 
the  following:  an  architect,  a  mortgage 
banker,  and  a  real  estate  developer. 
Virtually  all  comments  included  the 
general  statement  that  the  FMRs  were 
inadequate  for  their  particular 
jurisdictions.  In  addition  to  this  general 
comment,  the  following  substantive 
issues  were  raised.  The  Department's 
response  follows  each  issue. 

1.  Three  commenters  questioned 
whether  the  proposed  rents  met  the 
HUD  criteria  stated  in  the  proposed 
notices,  that  Fair  Maricet  Rents  are 
based  primarily  on  the  level  of  rent  paid 
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for  recentiy  completed  or  newly 
constructed  dwelling  units  of  modest 
design  within  each  maritet  area,  as 
determined  by  HUD  Field  Office  staff 
trended  to  October  1. 1988,  to  allow  for 
the  period  of  construction  or 
rehabilitation  of  the  projects  involved. 

One  HUD  Field  Office  commenter 
indicated  that  field  office  staff  proposed 
FMR  increases  that  were  much  hi^er 
than  those  indicated  in  the  proposed 
notice,  and  that  the  proposed  FMRs,  as 
published,  do  not  reflect  market  reality. 

We  disagree  with  the  commenters. 
The  FMRs  have  their  foundation  in  local 
market  data,  since  their  genesis  is  the 
annual  rent  survey  conducted  by  each 
Field  Office  in  preparation  of  the  annual 
revisions  to  the  FMR  schedules.  In 
addition,  the  preamble  states  that  they 
also  "reflect  the  Department's  cost 
containment  efforts  in  relation  to 
housing  assistance  provided  in  the 
Section  8  New  Construction  and 
Substantial  Rehabilitation  Programs." 
Therefore,  while  we  acknowledge  that 
the  published  rents  may,  in  some  cases, 
be  lower  than  the  rents  proposed  by  ouj* 
Field  Offices,  the  published  rents  are 
nonetheless  consistent  with  the 
considerations  specified  in  the 
preamble. 

2.  Three  commenters  made  the  point 
that  the  intent  of  the  Section  202 
regulations  is  to  provide  funding  for 
100%  of  the  development  costs  of 
Section  202  projects.  Moreover,  FMRs  do 
not  reflect  typical  rents  for  specialized 
housing  for  the  elderly  or  handicapped. 

Construction  cost  data  was  never 
intended  to  be,  and  still  is  not  the 
primary  consideration  in  establishing 
FMRs  and  FMR  limits.  Moreover,  our 
policies  and  procedures  stricUy  preclude 
the  selection  of  HUD  subsidized  projects 
as  rental  comparables  in  developing 
FMRs  for  any  given  market  area.  As 
required  by  the  Congresli,  HUD 
procedures  for  establishing  FMRs  for 
any  market  area  rely  on  market  rental 
comparables  reflecting  local  markef* 
conditions.  In  addition,  consistent  with 
our  regulations,  the  FMRs  for  the  elderly 
and  handicapped  are  increased  five 
percent  al>ove  the  published  FMRs 
specifically  to  take  specialized  housing 
factors  into  consideration. 

3.  Seven  commenters  indicated  that 
the  proposed  FMRs  will  not  support  the 
operating  costs  and  debt  service 
requirements  for  projects  to  be 
developed  under  the  Section  202 
program.  This  is  despite  the  nonprofit 
status  of  the  developer  and  the  federally 
subsidized  interest  rates  for 
construction  and  long  term  financing. 

The  Department  makes  every  effort  to 
work  with  Section  202  borrowers  to 
assure  the  development  of  feasible 
projects.  These  efforts  include 
enforcement  of  oat  cost  containment 


pdlicies  and  procedures  as  well  as  other 
suggestions  for  economies  in  the 
management  and  operation  of  projects. 
When  all  of  these  efforts  fail  to  produce 
a  financially  feasible  project  the 
Department  will  consider  requests  for 
special  revision  of  one  or  more  of  the 
FhXR  schedules.  Such  requests  may  be 
initiated  by  a  Field  Office  at  any  time. 

4.  One  commenter  stated  that  Section 
202  sponsors  were  required  to  build  a 
project  in  1988  with  FMRs  established  in 
Fiscal  Year  1986,  despite  construction 
cost  increases  during  that  time  interval. 

To  prevent  such  an  inequity,  the 
Notice  has  been  revised  to  permit  the 
Fiscal  Year  1987  Section  202  selections 
to  use  the  Fiscal  Year  1987  FMR 
schedules  published  as  a  Proposed 
Notice  on  November  12, 1987  and  which 
this  Notice  pubUshes  for  effect 

5.  Four  commenters  stated  that  there 
was  a  wide  disparity  between  the  Fiscal 
Year  1987  Existing  Housing  FMRs  and 
the  proposed  New  Construction  and 
Substantial  Rehabilitation  FMRs 
applicable  to  the  market  areas. 

The  Department  is  currentiy  re- 
examining the  Existing  and  the  New 
Construction  and  Substantial 
Rehabilitation  FMR  schedules  for  all 
nine  maricet  areas  in  order  to  bring  the 
conflicting  rent  schedules  into  a 
harmonious  relationship.  The  results  of 
the  re-analysis  would  permit  the 
Department  to  make  a  determination  as 
to  what  increases  in  the  New 
Construction  and  Substantial 
Rehabilitation  FMRs,  if  any,  may  be 
warranted. 

Other  Information 

HUD  regulations  in  24  CFR  Part  50, 
implementing  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  contain  categorical  exclusions 
fit>m  their  requirements  for  the  actions, 
activities,  aiid  programs  specified  ta 
9  50.20.  Since  the  FMRs  proposed  in  this 
Notice  are  within  the  exclusion  set  forth 
in  S  50.20(1),  no  environmental 
assessment  is  required,  and  no 
environmental  finding  has  been 
prepared. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  and  title  for 
the  activities  covered  by  this  Notice  are 
14.156,  Lower  Housing  Assistance 
Program  (Section  8). 

Accordingly,  the  Department  revises 
Schedule  A  of  24  CFR  Part  888  to  read  as 
set  forth  below. 

Authority:  Section  8(c)(1).  U.S.  Housing  Act 
of  1937, 42  U.S.C.  1437f:  Section  7(d). 
Department  of  HUD  Act.  42  U.S.C  3S35(d). 

Date:  April  6, 1888. 
Jamas  E.  SchoenbMser, 

General  Deputy  Assistant  Secretary  for 
Housing— Federal  Housing  Commissioner. 


Sdiedule  A-^air  Market  Rants  for  New 
Construction  and  Substantial 
Rehabilitation 

Notes 

Special  Category  Computations 

1.  FMRs  for  dwelling  units  designed 
for  the  elderiy  or  handicapped  are  those 
for  appropriate  size  units,  not  to  exceed 
two  bedrooms  for  the  elderly,  multiplied 
by  1.05. 

2.  Congregate  housing  dwelling  unit 
FMRs  are  the  same  as  for  noncongregate 
units. 

3.  Single-room  occupancy  dwelling 
unit  FVflRs  (applicable  only  for 
substantial  rehabilitation  projects)  are 
76  percent  of  those  for  zero-bedroom 
units  of  the  same  structxu'al  type. 

4.  FMRs  for  living  units  in  a  group 
home  developed  with  a  direct  loan 
under  Section  202  of  the  Housing  Act  of 
1959  are  those  for  zero-bedroom  or  a  one 
bedroom  unit  of  the  walkup  structural 
type  (or  if  the  group  home  contains  an 
elevator,  of  the  2-4-story  elevator 
structural  type).  Each  living  imit  in  a 
group  home  is  composed  of  a  bedroom 
plus  a  proportionate  part  of  conunon 
living  space  ordinarily  included  in  a 
living  unit  One-bedroom  FMRs  may  be 
applied  only  when  the  bedroom  space 
plus  the  proportionate  part  of  the 
common  space  totals  at  least  450  square 
feet 

6.  Manufactured  home  (unit  and 
space)  FMRs  shall  be  95  percent  of  the 
rents  for  detached  units  of  the 
appropriate  bedroom  size  (except  that 
where  a  manufactured  home  FMR  is 
specified  in  the  schedule  for  an  area,  the 
amount  in  the  schedule  shall  be  the 
FMR). 

6.  FMRs  for  manufactured  home 
spaces  in  newly-constructed  or 
substantially  rehabilitated 
manufactured  home  parks  are 
determined  by  multiplying  by  1.25  the 
FMR  for  the  spaces  published  for  the 
Existing  Housing  Program.  (For  currentiy 
effective  FMRs  for  the  Existing  Housing 
Program,  see  Federal  Register 
documents  published  on  April  22, 1986 
(51  FR  15118)  and  December  21, 1987  (52 
FR  48206). 

Rent  Computations 

All  rents  computed  in  accordance 
with  this  note  shall  be  rounded  down  to 
the  nearest  whole  dollar. 

Similarly,  all  FMRs  increased  by  up  to 
10  percent  %vith  the  approval  of  the  HUD 
Field  Office  Manager,  or  by  up  to  20 
percent  with  the  approval  of  Uie  HUD 
Assistant  Secretary  for  Housing  should 
have  the  result  rounded  down  to  the 
nearest  whole  dollar, 

SNXMO  coos  4S10-17-lit 


..^^rmiir  A   *ATD  MACKCt  BBNTS  FOR  NtW  CONiTRUCTlON  AND  SUBlTAHTlAL  RlHASlLlTATION 
SCHEDULE  A-  {{JJ^JJJJS^rtSSJISa'JjNllNSt  IS  0IVEL0I»«INT  AGENCIES  MOGUMS) 


RlGtON   1 
BOSTON  UtatONAk  OrFlCl 


STRUCTUdt  TY»>I 

DETACMIO 

SEMI*>OCtACHlb/RdW 

walkup 

ELlVAtO*  a -4  STY 
EtCVAYOU  i^  ItY 
MANUPACtUNiO  HOME 


MAAKET:  SOStOM 

NUMBlR  0^  ICblkOOMS 

.Q.      -1.      .a*      O-      -4* 

Ti«    100«    1097 

«9Y  66a  771  tlT  1016 

Itl   649  7t>  ass  968 

192  719  131  1079  laas 

»97   7a4  %U    1161  1282 

tffECTIVt  OATt    100lt« 
TRENDED  DATE      100188 


markiti  wdftciSTib 

NUMIEft  OC  lEObOOMS 


■4* 


730  933  I0i8 
SBI   S87  m     M2  t6« 

514  191  too  ^«4  919 
899  •14  7a< 

591   647  1U 

EFFiCtlVt  OaTE   100186 
TRENDED  DATE  \        IOOI88 


MAftHET:  FALL  BlV6» 

NUMSCA  OF  tEOrtOOMS 
•0-  -1-  -2-  -3-  ••4* 
753  909  *22 
t7l  584  738  899  909 
949  563  997  199  83? 
961  584  712 
167  614  74* 

tF^ECTlVt  OATE    100189 
TRENDED  DATE     100188 


PREPARED  ON  030988 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   1 


HARTFORD  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  HARTFORD 

NUMBER  OF  BEDROOMS 


•1- 


-4* 


696   774   797 
561   575   663   751   774 
477   554   630   711   734 
484   562   635 
500   611   704 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  WINDHAM 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
577  639  663 
487  492  551  616  642 
403  469  526  584  601 
427  488  537 
444   518   591 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  NEW  HAVEN 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
676  764 <  816 
535  557  627  738  794 
476  533  604  688  711 
489  548  642 
507   605   715 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  BRIDGEPORT 
NUMBER  OF  BEDROOMS 


MARKET:  NEW  LONDON 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4+ 
673   751   784 
494   499   639   713   760 
445   478   629   707   732 
450  493  653 
475   545   673 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  RIDGEFIELO 
NUMBER  OF  BEDROOMS 


1- 


-4* 


■1- 


■3- 


•4* 


675  721   752 

553   558   643  697   729 

463   536   608  676   700 
469   561   615 
488   593  683 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 


783  839   869 

642   647   746  816   845 

536   624   709  794   817 
545  633   716 
562   688   792 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 


MARKET:  NEW  MILFORD 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
628  700  718 
526  540  623  695  tl3 
449  521  592  667  690 
454  528  597 
469   574   662 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  NORWICH 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
628  700  718 
505  550  623  695  713 
457  532  604  668  689 
464  539  609 
481   577   673 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 
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REGION   1 
MANCHESTER  OFFICE 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  a-4  STY 

ELEVATOR  5-*^  STY 

MANUFACTURED  HOME 


MARKET:  MAINE  STATEWIDE 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
572   645   736  854 

450  528   603   694   804 
403   490   574   651   735 

451  539   679 
501   602   756 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  VERMONT  STATE 
NUMBER  OF  BEDROOMS 


1- 


-4* 


592  690  ,770  888 

493   554   653  732   827 

441   517   614  693   764 
501   572   678 
556   634   753 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 


MARKET:  NEW  HAMPSHIRE  ST. 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
570  638   735  854 
484   539   607   696   807 
427   479   551   627   713 
451   546   629 
501   606   699 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


PREPARED  ON  030988 


REGION   t 
PROVIDENCE  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  S*  STY 

MANUFACTURED  HOME 


SCHEDULE  A-  FAIR  MARKEI*  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


MARKET:  PROVIDENCE 
NUMBER  OF  BEDROOMS 
-O-   -I-   -2-   -3-   -4* 
700   8t5   912 
425   StO   594   658   710 
382   498   574   646   694 
387   5t3   667 
392   5t9   674 

EFFECTIVE* DATE    100186 
TRENDED  DATE      100188 


PREPARED  ON  092487 


i 
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SCHEDULE  A- 


FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   2 
BUFFALO  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

EJ.EVATOR   2-4   STY 

ELEVATOR   5*    STY 

MANUFACTURED  HOME 


STRUCTURE   TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  BUFFALO 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
582  659  743 
418  438  511  601  695 
333  394  474  557  593 
437  481  637 
475   519   675 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  ALBANY 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
553  668  740 
402  407  488  593  657 
347  396  465  547  621 
352  427  540 
378   467   582 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  ELMIRA 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
550  636  705 
344  399  501  593  661 
298  345  454  562  637 
366  447  573 
403   484   610 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  PLATTSBURGH 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
562  663  732 
469  474  517  597  666 
372  408  472  553  630 
415  491  597 
453   530  640 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  JAMESTOWN 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
575  646  725 
423  451  524  601  687 
347  408  485  557  643 
425  501  615, 
463   539  653 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  SYRACUSE 

NUMBER  OF  BEDROOMS 
•0-  -1-  -2-  -3-  -4* 
870  657  751 
416  431  SOO  602  676 
328  393  479  547  630 
333  437  554 
369  476  595 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  ROCHESTER 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
562   629  698 

439  442   517   601   679 
341   397   477   541   610 

440  501   601 
478   539   642 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  BINGHAMTON 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
550  663  733 
399  404  488  584  648 
345  394  463  543  614 
350  429  545 
383   456   586 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


PREPARED  ON  030988 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  RIHABILITATION 
(INCLUDINQ  HOUSINO  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   2 
NEW  YORK  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-OETACHED/RCW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOMI 


STRUCTURE  TYPE 

DETACHED 

SEMI*OeTAOHED/ROW 

WALKUP 

ILEVATOR  2^4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  NEW  YORK  CITY 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

660  665  916  1087  1328 

597  624  850  1017  1229 

638  820  877  1106  1298 

832  1013  1125  1429  1633 

EFFECTIVE  DATE    100186 
TRENOCD  date     100188 

MARKET:  ROCKLAND 

NUMBEM  OF  BeOROOMS 
-0-  -1-  -J-  -3-  -4* 
•07  984  1057 
S<3  #49  809  942  1022 
482  611  764  867  982 
$45  657  815 
596   710  8^9 

EFFECTIVE  DATE    100186 
TRIND£0  DATE     100188 


MARKET:  SUFFOLK 

NUMBER  OF  BEDROOMS 


1- 


■3-   -4* 


808  980  1092 
611  647  767  802  955 
490  571  688  749  828 
630   740  902 

680  759  948 

EFFECTIVE  DATE  100186 
TRENDED  DATE     100188 

MARKET:  NASSAU 

NUMBER  OF  BEDROOM^ 
•O-   -1-   *2-   -3-   -4* 
969  1106  1215 

681  687  886  1005  1114 
531  661  802  921  1020 
546  676   841 

553   776  897 

EFFECTIVE  DATE  100'l86 
TRENOID  DATE     1001BB 


MARKET:  WESTCHESTER 
NUMBER  OF  BEDROOMS 
-0-   -1-   -a-   -3-   -4* 
918  1072  1174 
651   686  768  947  1030 
513  612  732  BBS  971 
634  726  892  1043 
687  816  950 

EFFECTIVE  DATE    1001B6 
TRENDED  DATE     1001B8 

MARKET:  PUTNAM 

NUMBER  OP  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
848  972  1057 
564  569  725  870  949 
460  539  622  778  903 
646  732  801 
692   796  884 

EFFECTIVE  DATE    100186 
TRENOEO  DATE     100188 


MARKET:  ORANGE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
779  884  958 
544  588  704  839  918 
479  550  668  784  868 
641  694  877 
689   788  963 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  P0U6HKEEPSIE 
NUMBER  OF  BEDROOMS 


1- 


-4* 


703  821   938 

483   513   614  703   772 

409  489  609  653   725 
623   728   838 
651   756   905 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 
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PREPARED  ON  030988 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   3 


NEWARK  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEI9I -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  NEWARK 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
111s  1249  1328 


632   703   891 

1034  1124 

694 

556   622   797 

925  1013 

615 

642   714   910 

1060  1145 

701 

722   809  1033 

1210  1303 

781 

EFFECTIVE  DATE 

100186 

EFF 

TRENDED  DATE 

100188 

TRE 

MARKET:  ATLANTIC  CITY 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
944  1069  1131 
628  633  721  860  946 
503  563  638  764  844 
606  675  761  905  986 
687   771   884  1053  1147 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  VINELAND 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
860  984  1060 
538  558  638  776  862 
398  475  554  680  761 
532  606  678  821  904 
620  702   801   971  1065 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


PREPARED  ON  030988 


MARKET:  NORTH  BERGEN 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-   -4* 

1111  1243  1321 

764   886  1027  1117 

680  790  917  1006 

773   903  1052  1138 

869  1026  1203  1296 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


MARKET:  BURLINGTON 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-   -4* 

980  1105  1181 

597   605   758   899   982 

474   534   675   801   881 

576  645   798   942  1025 
657   740   922  1092  1184 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  ASBURY  PARK 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-   -4+ 

986  1117  1195 

570  640   762   903   994 

491   556   665   794   882 

577  649   779   929  1012 
657   751   902  1077  1174 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  FREEHOLD 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4-»- 

1028  1157  1239 

623   694   806   944  1034 

546   609   713   834  924 

630   702   819   970  1053 

710  798  942  1118  1215 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  GLOUCESTER 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
980  1105  1181 
552  605  747  899  982 
457  532  642  798  881 
576  645  796  94,2  1025 
657   740   922  1092  1184 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  CAMDEN 


-0- 


NUMBER  OF  BEDROOMS 
-1- 


•2-   -3-   -4* 

980  1105  1181 
600  605  739  899  982 
447  518  636  787  881 
575  645  785  942  1025 
657   740  922  1092  1184 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  TRENTON 

NUMBER  OF  BEDROOMS 


-0- 


-1- 


658  680 

518  590 

646  723 

739  825 


-2- 
1001 
776 
695 
818 
941 


EFFECTIVE  DATE 
TRENDED  DATE 


-3-  -4+ 

1124  1200 

917  1002 

820  902 

962  1044 

1111  1206 

100186 
100188 
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REGION   2 


CARIBBEAN  OFFICE 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  SAN  JUAN 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-   -4* 

498   554   614 

412   422   472   514   573 

347   399   445   486   525 

397   445   510   587   649 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  MAYAGUEZ 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-   -4+ 

481   529   588 

386   422   446   488   548 

330   392   419   459   500 

370   420   522   565   633 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  PONCE 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   -4* 

446  494   553 

351   387   411  453   513 

323   359   384  424   465 

370  420   497  530   598 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 


MARKET:  ARECIBO 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-   -3-   -4* 

476   524   583 

381   417   441   483   543 

330   389   414   454   495 

370   420   522   560   628 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


3 


STRUCTURE  TYPE 

DETACHFO 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  ST.  CROIX 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-   -4* 

628   708   816 

415   485   569   658   749 

353  415   SOS   568   633 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  ST.  THOMAS 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-   -3-   -4+ 

687   750  846 

469   513   588   677   769 

375   434   530   592   664 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET;  OLD  SAN  JUAN 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

550  593  622   675   745 
517   559  590  639  686 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


PREPARED  ON  030988 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   3 
BALTIMORE  OFFICE 


MARKET:  BALTIMORE 

MARKET:  HAGERSTOWN 

MARKET:  SALISBURY 

NUMBER  OF 

BEDROOMS 

NUMBER  OF 

BEDROOMS 

NUMBER  OF  BEDROOMS 

STRUCTURE  TYPE 

-0- 

-1-   -2- 

-3-   -4* 

-0- 

-1-   -2- 

-3- 

-4* 

-0-   -1-   -2-   -3-   -4* 

DETACHED 

726 

819  963 

628 

737 

850 

616  680  798 

SEMI-DETACHED/ROW 

435 

509  588 

697   902 

354 

471   554 

626 

813 

397   435  501   580  747 

WALKUP 

393 

504   579 

692   777 

352 

466   548 

621 

650 

332   430  495   574  646 

ELEVATOR  2-4  STY 

425 

531   629 

378 

473   554 

344   471   516 

ELEVATOR  5+  STY 

469 

579   707 

411 

478   567 

380  495   601 

MANUFACTURED  HOME 

EFFECTIVE  DATE 

100186 

EFFECTIVE  DATE 

100186 

EFFECTIVE  DATE    100186 

TRENDED  DATE 

100188 

TRENDED  DATE 

100188 

TRENDED  DATE      100188 

PREPARED  ON  030988 
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REGION  3 


SCHEDULE  A-  f AIB  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


CHARLESTON  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/HOW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  CHARLESTON 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
539  640  728 
365   404   517  626   722 
313   399   501   512   578 
409   503   568 
421   510   574 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  WHEELING 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

506   561   628 
312   366   472   546   603 
283   361   461   506   552 
380   454   551 
385   461   556 

EFFECTIVE  DATE    100186 
TRENDED  DATE     100188 


MARKET:  BLUEFIELD 

NUMBER  OF  BEDROOMS' 
-0-  -1-  -2-  -3-  -4* 
513  569  633 
313  382  474  532  572 
299  370  432  483  531 
406  483  540 
414   489   548 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  MARTINSBURQ 
NUMBER  OF  BEDROOMS 


■1> 


-4* 


477  561   628 

290  353   441  529  603 

272   329   437  506   572 
430   473   526 
437   478   533 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 


MARKET:  HUNTINGTON 

NUMBER  Of  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
492  594  646 
318  388  482  561  620 
252  378  478  535  586 
384  456  547 
390  463   553 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  FAIRMONT 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

534   594   665 
332   409   504   569   638 
327   399  485   535   589 
454   499   556 
462   505   562 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  PARKERSBURG 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
461   532   585 
262   339   433   502   553 
257   328   407   476   525 
,395   476   577 
404   483   585 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  POINT  PLEASANT 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
460  530  578 
262  339  429  499  550 
249  328  421  469  522 
393  469  526 
398   478   534 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


PREPARED  ON  030988 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  ANb  SUBSTANTIAL  REHABILITATION 
,   (INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  3 
PHILADELPHIA  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  3*4  STY 

ELEVATOR  8-^  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  i*   STY 

MANUFACTURED  HOME 


STRUetURE  TYPE 

OerACHEO 

SCMI -DETACHED/ROW 

VALKUP 

tLIVATOR  2-4  STY 

tLfVATOR  5-f  STY 

MANUFACTURED  HOME 


MARKET:  PHILADELPHIA 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

S88  738   852   954 

481   519  858   744   823 

580  810  727 

838   892  818 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100188 

MARKET:  LANCASTER 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 

481  488  573   705   732 

385  450  581   878  704 

487  540  702 

491  584  728 

EFFECTIVE  DATE    100188 
TRENDED  DATE     100188 

UkUKtt:    WELLSBORd 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

402  497  800  888   768 

3ftS  484  fe88  859  719 

430  502  824 

478  539  868 

EFFECTIVE  DATE   100188 
TRENDED  DATE     100188 


MARKET:  ALLENTOWN 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

473  491  811   715   790 

419  462  575  672   750 

495  532  612 

509  559  685 

EFFECTIVE  DATE    100186 
TRENDED  DATE     100188 

MARKET:  YORK 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

481  466  573   705   732 

385  450  581   676   704 

487  540  702 

491  584  728 

EFFECTIVE  DATE    100188 
TRENDED  DATE      100188 


MARKET:  BELLEFONTE 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

434  497  600  685   768 

395  484  566  659   719 

430  502  624 

478  539  666 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  READING 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

486  491  588   707   786 

391  471  564  667   732 

447  527  611 

484  578  678 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  HARRISBORG 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

496  501  552   703   768 

395  462  534  659   717 

449  531  575 

486  563  634 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  SCRANTON 

NUMBER  OF  BEDROOMS 
-0-   -1-   -3-   -3-   -4+ 

457  531  605  888   753 

391  478  575  660  733 

490  569  642 

531  606  683 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


PREPARED  ON  030988 


SCHEDULE  *•  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSINQ  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  3 
PITTSBURGH  CPFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI •DETACHED/ROW 

WALKUP 

ELIVATOR  2-4  STY 

fLEVATOR  9*   STY 

MANUFACTURED  HOME 


MARKET:  PITTSBURGH 
NUMBER  OF  BEDROOMS 
-0*  -I-  -a-   -3-   -4* 
699  732  897 
4««   S«2  «2S   711   824 
402   478   997   706  819 
911  972  699 
927   996   701 


EFFECTIVE  DATE    100186 
TRENDED  DATE     100188 


MARKET:  ERIE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
616  689  802 
444  934  987  693  764 
399  438  920  604  676 
901  996  646 
919  973  694 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  ALTOONA 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
936  649  779 
362  436  926  614  742 
344  424  921  999  689 
498  961  994 
911  978  632 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  JOHNSTOWN 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
992  696  784 
379  449  929  618  747 
347  428  919  992  679 
469  900  999 
474   937  631 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 

M 

(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 

REGION   3 

-;  ■ 

RICH«40N0  OFFICE 

' 

MARKET:  NORFOLK         ^ 

MARKET:  NORTON 

MARKET:  HARRISONBURG 

MARKET:  NEWPORT  NEWS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

•n 

STRUCTURE  TYPE 

-0-   -1-   -2-   -3-   -4+ 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4* 

DETACHED 

s* 

SEMI-DETACHED/ROW 

350  361   434   526   586 

370  403   469   541   613  , 

397   402   463   577   628 

425   430  513   582   632 

s 

WALKUP 

266   330  419   521   574 

315   374   464   536   596 

316   358  432   517   576 

369   416   492   577   625 

f 

ELEVATOR  2-4  STY 

300  364   453 

349   408   499 

350  391   465 

403   450   526 

.'  "  > 

ELEVATOR  -5*   STY 

329  409   541 

398  469  546 

472   534   613 

471   574   665 

t    ■ 

MANUFACTURED  HOME 

EFFECTIVE  DATE    100186 

EFFECTIVE  DATE    100186 

EFFECTIVE  DATE    100186 

EFFECTIVE  DATE    100186 

TRENDED  DATE      100188 

TRENDED  DATE      100188 

TRENDED  DATE      100188 

TRENDED  DATE      100188 

< 

MARKET:  CHARLOTTESVILLE 

MARKET:  RICHMOND 

a. 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

8 

, 

STRUCTURE  TYPE 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4* 

DETACHED 

2 

SEMI-DETACHED/ROW 

445   451   533   630  669 

410  416   483   564   613 

p 

WALKUP 

370  419   502   558   621 

338   396   473   558  608 

' 

S 

ELEVATOR  2-4  STY 

404   453   536 

372  429   506 

ELEVATOR  S*  STY 

447   541   671 

421   512  632 

""**■ 

MANUFACTURED  HOME 

s 

EFFECTIVE  DATE    100186 

EFFECTIVE  DATE    100186 

■ 

TRENDED  DATE      100188 

TRENDED  DATE      100188 

. 

S. 
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REQION   3 


WASHINGTON  O.C.  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEKl -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 
ELEVATOR  5+  STY 
HANUFACTUREO  HOME 


MARKET:  WASHINGTON  O.C. 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -*♦ 

559  628  688   765   863 

450  S32  605   701   782 

486  586  756 

544  627  813 


EFFECTIVE  DATE 
TRENDED  DATE 


100186 
100188 


PREPARED  ON  030988 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE.  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   3 
WILMINGTON 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  WILMINGTON.  DEL 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
633   796  832 
457   462   564   678   744 
382   442   522   607   650 
421   492   621 
448   571   633 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  DOVER.  DEL 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 
606   726   821 
419   424   510  628   684 
369   403   458   546   590 
380  466   552 
403   515  612 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 
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REQXON   4 
ATLANTA  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 
ELEVATOR  5*  STY 
MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 
ELEVATOR  5*  STY 
MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 
ELEVATOR  5*  STY 
MANUFACTURED  HOME 


MARKET:  ATLANTA 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -*♦ 

448  478  542  655  696 

436  463  530  641   681 

464  491  557 

520  554  634 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  COLUMBUS 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
453  554  597 
327  364  407  522  561 
313  350  394  509  548 
340  379  421 
397   437   476 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  VALDOSTA 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
434  497  569 
302  342  408  489  536 
291  324  398  465  524 
318  358  427 
370   412   478 


MARKET:  ALBANY 

NUMBER  OF  BEDROOMS 
.0-  -1-  -2-  -3-  -4* 
473  542  576 
323  361  422  491  536 
312  350  412  481  525 
337  375  437 
389  427   489 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  MACON 

NUMBER  OF  BEDROOMS 
.0-  -1-  -2-  -3-  -4* 
463  501  557 
351  385  431  477  536 
347  367  420  462  515 
376  397  445 
429   462   497 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  AUGUSTA 

NUMBER  OF  BEDROOMS 


•4* 


444  522   567 

338   374  420  501   538 

328   359  405  485   526 
357   387   433 
398   431   498 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  ROME 

NUMBER  OF  BEDROOMS 


-4+ 


442  515  555 

307   333   384  456   510 

295   320   379  443   496 
320  345   404 
38 1   400  460 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  BRUNSWICK 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
483  568  604 
350  390  443  515  573 
338  378  438  503  550 
367  405  467 
421   458   523 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  SAVANNAH 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
516  598  635 
361  398  479  543  589 
348  385  466  531  577 
375  417  493 
429   471   547 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


PREPARED  ON  030988 


REGION  4 
BIRMINGHAM  OFFICE 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


>i 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  3-4  STY 

ELEVATOR  «♦  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  S-^  STY 

MANUFACTURED  HOME 


MARKET:  BIRMINGHAM 
NUMBER  OF  BEDROOMS 


1- 


•4-»' 


599   727  822 
365   371   441   534   572 
329   365   428   515   554 
339   384   453 
352   403   479 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  MOBILE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -A* 
842  694  778 
348  375  448  536  575 
321  363  436  516  859 
344  382  462 
356  400  486 

EFFECTIVE  DATE    100186 
TRENDED  DATC      100188 


MARKET:  DOTHAN 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
503  637  722 
324  355  409  487  531 
315  348  400  468  512 
328  366  425 
340   371   451 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  MONTGOMERY 
NUMBER  OF  BEDROOMS 


1- 


•3-   -4* 


523  666  747 

353   358   455  539  592 

327   352   436  534   585 
339   371   461 
351   390  487 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 


MARKET:  FLORENCE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
534  676  764 
328  354  420  511  553 
307  348  407  491  538 
32 1  36 1  430 
334   373   442 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  TUSCALOOSA 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
556   704   793 
376   382   443   552   589 
338   376   430   533   573 
360  395   455 
373   414   481 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  HUNTSVILLE 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
560  709  808 
384   389   464   548   596 
324   383   458   534   588 
371   413   498 
383   432   523 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


P 


PREPARED  ON  030988 


SCHEDULE  A-  FAIP  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   4 
COLUMBIA  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5^  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*   STY 

MANUFACTURED  HOME 


MARKET:  GREENVILLE 
NUMBER  OF  BEDROOMS 


1" 


MARKET:  GREENWOOD 

NUMBER  OF  BEDROOMS 


■4* 


1- 


MARKET:  MYRTLE  BEACH 
NUMBER  OF  BEDROOMS 


•4* 


531   618  668 
361   420  495   581   627 
352   410  479  566  606 
457   525  608 
482   550  634 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  COLUMBIA 

NUMBER  OF  BEDROOMS 


■1" 


•4* 


1- 


•3-   -4* 


571  648   698 

396   459   551  627   678 

386   449   536  610  658 
467   536   629 
492   561   655 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 


477  533  577 
333  381  445  503  543 
324  371  432  491  527 
426   486   544 

449   511   567 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  AIKEN 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
536  584  638 
386  459  517  563  620 
375  449  503  550  599 
456  517  620 
481   542   642 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


560  637  680 
372   437   540  617   660 
363  427   525   602   640 
461   535  650 
485  559  675 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  CHARLESTON 

NUMBER  OF  BEDROOMS 
•O-  -1-  -2-  -3-  -4* 
560  637  680 
393  437  540  617  660 
382  427  525  602  640 
481  542  650 
505   567   675 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  ROCKHILL 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4+ 
553  632  683 
403  475  533  611  662 
393  458  519  595  646 
456  517  624 
481   542   648 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  FLORENCE 

NUMBER  OF  BEDROOMS 


1" 


•4* 


502  K62   616 

347   430  486  545   600 

337   422   473  533  584 
430   517   578 
452   542   599 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 


PREPARED  ON  030988 
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REGION   4 


GREENSBORO  OFFICE 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  9*   STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DttACHED 

StMt'DtTACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  S-*^  StV 

MVJUFACTUREO  HOME 


MARKET:  GREENSBORO 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   -4* 

486  555   658 

392   397   474  522   627 

336   392   469  517   623 
358   427   496 
510   548   664 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  GREENVILLE 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
451   519  616 
339   363   436   496   573 
292   358   430  491   568 
324   380  452 
437   507   608 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  WILMINGTON 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
46S   550  625 
366   371   447   507   57$ 
3 IS  366  441  502     580 
347   387   463 
483  505  607 

EFFECTIVE  OATS    100186 
TRENDED  DATE      100188 


MARKET:  ASHEVILLE 

NUMBER  OF  BEDROOMS 


•1- 


MARKET:  CHARLOTTE 

NUMBER  OF  BEDROOMS 


■4+ 


•1- 


-4+ 


464   566   647 
374   380   447   543   627 
319   374   431   538   622 
355   409  466 
464   522   616 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  RALEIGH 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
523  623  728 
435  440  513  571  657 
366  434  507  566  650 
395  456  530 
555   624   740 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

KARKEt:  ELIZABETH  CITY 
NUMBER  OF  BEDROOMS 


528   613  688 
414   420   497   575   664 
355   415  492   570  659 
380   443   527 
512   550  659 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  WINSTON-SALEM 
NUMBER  OF  BEDROOMS 


1- 


-4* 


473  563   641 

370   385   447  523   605 

311   380  441  518   599 
339   402   471 
488   522   626 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 


MARKET:  DURHAM 

NUMBER  OF  BEDROOMS 


1- 


■4* 


519   596   700 
390   395   487   585   668 
366   390  482   578   663 
400   42S   515 
509   554   674 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  FAYETTEVILLE 
NUMBER  OF  BEDROOMS 


1- 


■A* 


450  526   603 

350   359   421  490   563 

310   354   417  485   558 
340   387   452 
428   481   571 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 


•1- 


-4* 


470  534   598 

319   337   427  520  593 

285   332   421  515   588 
311   380  477 
476   S47   633 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 


PREPARED  ON  030988 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   4 


JACKSON  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  S-«-  STY 

MANUFACTURED  HOME 


MARKET:  JACKSON 

NUMBER  OF  BEDROOMS 


•1- 


■4* 


STRUCTURE  TYPE 

DETACHED 

SEMI*DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


S11   616  699 
373  410  506   997  673 
355   405  458   542   606 
464   539   632 
475   554  649 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  GULFPORT 

NUMBER  OF  BEDROOMS 
-0-  -<-  -2-  -3-  -4* 
478  557  638 
392  407  469  550  589 
324  375  427  522  584 
475  557  635 
487   571   653 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  CORINTH 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
418  530  611 
292  341  406  511  589 
277  331  401  504  572 
375  473  544 
388  488   561 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  HATTIESBURG 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
458   543  622 
320  370  440  519  592 
281   335  422   476  531 
398  436   550 
409  450  567 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  GREENVILLE 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
506   536  615 
373   414   479   520  605 

336  382  457  484  557 
434   485   608 

447   499   626 

EFFECTIVE  DATE  100186 
TRENDED  DATE      100188 

MARKET:  SOUTHAVEN 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4* 

499   577  658 

337  417  481  563  647 
324  398  475  551  620 
441   489   595 

450  502  612 

EFFECTIVE  DATE  100186 
TRENDED  DATE      100188 


MARKET:  GREENWOOD 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
470  509  599 
349  395  455  487  589 
311  366  431  452  519 
447  508  571 
462   525   586 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


PREPARED  ON  030988 


<:CHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   4 


JACKSONVILLE  OFFICE 


Ilk 

CD 

3 


MARKET:  JACKSONVILLE 
NUMBER  OF  BEDROOMS 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


-0-   -1- 

-2- 

-3-   -4* 

574 

635   710 

412   473 

551 

617  667 

365   414 

511 

607   660 

429   478 

602 

482   532 

671 

EFFECTIVE 

DATE 

100186 

TRENDED  DATE 

100188 

MARKET:  PENSACOLA 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
536  596  697 
384  430  505  565  622 
326  373  456  534  571 
381  433  528 
430  488   589 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  KEY  WEST 

NUMBER  Of  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
728  804  885 
523  587  654  748  833 
434  482  586  698  747 
504  557  693 
572  637   792 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  MIAMI 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   -4* 

728  804   885 

523   587   654  748   833 

434   482   586  698   747 
504   557   693 
572   637   792 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  TAMPA 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
554  630  743 
420  480  549  617  691 
371  423  511  598  659 
464  520  638 
547   607   734 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  ORLANDO 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
629   702   747 
407   467   575   642   716' 
381   441   522   592   666 
467   532   648 
542   605   716 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 
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REQION  4 


CCHCDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
SCHEDULE  A   JJ^J^JJ^JI^^SSsi^  FiNANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


LOUISVILLE  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  9*  STY 

MANUFACTURED  HOME 


MARKET:  LOUISVILLE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
S62  638  715 
442  469  S38  605  674 
387  422  496  575  627 
421  456  528 
459   506   573 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  PIKEVILLE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
588  670  735 
442  461  550  622  683 
392  436  502  575  628 
439  470  564 
498   548   621 

EFFECTIVE  DATE    100186 
TRINOeO  DATE      1001SB 


MARKET:  COVINGTON 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4*" 
535   640  736 
421   437   502   586   674 
358   399  454   559  621 
409   451   516 
437   486  559 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  OWENSBORO 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
520  623  691 
359  397  483  577  638 
324  364  441  523  577 
349  394  476 
376  428   518 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  PADUCAH 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
523  627  695 
361  399  486  580  642 
326  366  444  525  580 
351  396  479 
378   431   521 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


RREPARID  ON  030988 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   4 


KNOXVILLE  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  KNOXVILLE 

NUMBER  OF  BEDROOMS 


1- 


MARKET:  CHATTANOOGA 
NUMBER  OF  BEDROOMS 


•4+ 


•1- 


-4+ 


463  540   576 

365   401   448  530  566 

350   375   437  520   556 
375   396   463 
396   422   473 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 


474  561   599 

422   425   463  545   584 

386   414   447  534   572 
414   436   474 
436   463   501 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 


MARKET:  JOHNSON  CITY 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 
453   525   561 
345   370  442   515   545 
334   355   432   494   535 
370   391   453 
391   416   478 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  KINGSPORT 

NUMBER  OF  BEDROOMS 


1- 


■4* 


453  525   561 

345   370  442  515   545 

330   346   432  478   515 
370   391   453 
391   416   478 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 


MARKET : 

0AKRID6E 

NUMBER  OF 

BEDROOMS 

-0-   -1- 

-2- 

-3-   -4* 

463 

540   576 

365   401 

448 

530  566 

350   375 

437 

520   556 

375   396 

463 

396   422 

473 

EFFECTIVE 

DATE 

100186 

TRENDED  DATE 

100188 

PREPARED  ON  030988 


SCHEDULE  A- 


r.TQ  MiRKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
uJiJlJJSJSq  hSSsISq  ?INA^E  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   4 
NASHVILLE  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 
ELEVATOR  5*  STY 
MANUFACTURED  HOME 


STRUCTURE  TVPE 

DETACHED 

SEM: -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 
ELEVATOR  5*  STY 
MANUFACTURED  HOME 


MARKET:  NASHVILLE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -<♦ 
492  574  616 
376  418  475  561  605 
344  398  467  555  599 
355  418  475 
362   433   492 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET :  JACKSON 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
422  492  576 
295  337  396  457  532 
277  319  385  445  507 
324  365  458 
345   404   499 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  CLARKSVILLE 
NUMBER  OF  BEDROOMS 


•4+ 


-0-   -1-   -2-  -3 

442  531   574 

324  359  431  517  561 
295  337  426  500  555 
319   365  431 

325  387   451 

EFFECTIVE  DATE  100186 
TRENDED  DATE      100188 


MARKET:  COLUMBIA 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
417  515  564 
309  335  393  507  542 
276  325  382  492  536 
283  344  390 
294   368   426 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  MEMPHIS 

NUMBER  OF  BEDROOMS 


-4* 


442  497   581 

319   363  422  472   539 

285   319   372  449   483 
332   398,  469 
373  441   512 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  5 
CHICAGO  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  S*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  CHICAGO 

NUMBER  OF  BEDROOMS 


1- 


-4* 


784  932  1075 

567   637   719  845  937 

481   555  663  795  834 

513   604   712  846  848 

556   696   828  859  908 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  EAST  ST.  LOUIS 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
555  648  710 
402  454  508  586  664 
359  415  486  561  624 
382  442  520 
462   524   596 

EFFECTIVE  OATf    100186 
TRENDED  DATE      100188 


MARKET:  BELLEVILLE 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
665   753  839 
417   470   563   655   764 
381   441   534   603  666 
415   469   571 
475   530  624 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  MOLINE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
653  839  931 
451  490  587  737  827 
393  452  531  695  735 
417  481  567 
481   547   6M 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  SPRINGFIELD 
NUMBER  OF  BEDROOMS 


1- 


-4+ 


684  782   880 

388   441   535  619   708 

353   417   498  580  662 
381   454   535 
452   504   597 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 


PRiPARED  ON  030988 
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REGION  5 
CINCINNATI  OFFlCt 


STRUCTURE  TYPE 

DETACHED 
SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 
ELEVATOR  5*  STY 
MANUFACTURED  HOME 


MARKET:  CINCINNATI 

NUMBER  OF  BEDROOMS 
.0-  .1.  -2-  -3-  -4* 
699  865  901 
430  496  564  677  745 
347  408  515  586  676 
382  510  608 
532  626   710 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  DAYTON 

NUMBER  OF  BEDROOMS 
.0-  -1-  -2-  -3-  •** 
613  796  879 
399  427  496  594  669 
333  416  482  557  623 
389  516  616 
538  632   677 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


PREPARED  ON  030988 


? 


REOION  5 
CLEVELAND  OFFICE 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  S*   STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  i*   STY 

MANUFACTURED  HOME 


MARKET:  CLEVELAND 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
714  775  835 
501  524  589  665  698 
375  432  501  581  661 
385  457  563 
439  466   585 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  MANSFIELD 

NUMBER  OF  BEDROOMS 


■1- 


-4* 


605  658   728 

448   453   500  $75   640 

331   356  404  502   540 
365   401   479 
371   427   490 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 


MARKET:  AKRON 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
683  749  772 
477  502  566  640  672 
370  422  495  566  630 
375  412  500 
380  440  505 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  TOLEDO 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4^ 
677  742  790 
414  472  540  620  661 
350  389  460  561  596 
372  404  495 
408   414   504 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  FINDLAY 

NUMBER  OF  BEDROOMS 


1- 


■4* 


582  652   701 

397   429  477   568   602 

330  357   419   510  566 
335   362   466 
378   433  533 

-EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  YOUNGSTOWN 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
599   668   674 
407   413   477   557   573 
296   334   397   498   543 
332   350  436 
339   358   444 

EFFECTIVE  DATE    100186 
TRENDED  DATE  .     100188 


MARKET:  LORAIN 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
584  655  705 
386  391  463  538  574 
283  311  382  479  520 
357  375  447 
375   381   465 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


PREPARED  ON  030988 


REGION  5 


COLUMBUS  OFFICE 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


MARKET:  COLUMBUS 

NUMBER  OF  BEDROOMS 


STRUCTURE  TYPE 

-0- 

-1-   -2-   -3-   -4* 

DETACHED 

528  646  657 

SEMI-DETACHED/ROW 

368 

404   466   541   592 

WALKUP 

320 

393   457   500  561 

ELEVATOR  2-4  STY 
ELEVATOR  5*  STY 

396 

434   517 

403 

488   581 

MANUFACTURED  HOME 

EFFECTIVE  DATE    100186 

TRENDED  DATE      100188 

PREPARED  ON  030988 


I 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
( INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   5 
DETROIT  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


MARKET:  DETROIT 

NUMBER  OF  BEDROOMS 


1- 


-44 


724   797   928 
447   484   593   693   800 
373   461   540  639   741 
399   487   565 
408   501   650 


MARKET:  FLINT 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
553  657  748 
345  385  481  614  653 
330  371  433  568  646 
335  390  458 
342   451   538 


EFFECTIVE  DATE 

100186 

EFFECTIVE  DATE 

100186 

TRENDED  DATE 

100188 

TRENDED  DATE 

100188 

MARKET:  YPSILANTI 

NUMBER  OF 

BEDROOMS 

STRUCTURE  TYPE 

-0- 

-1-   -2- 

-3- 

-4* 

DETACHED 

634 

729 

768 

SEMI-DETACHED/ROW 

401 

406   525 

630 

694 

WALKUP 

327 

401   493 

540 

604 

ELEVATOR  2-4  STY 

367 

432   512 

ELEVATOR  5»  STY 

372 

470   534 

MANUFACTURED  HOME 

EFFECTIVE  DATE 

100186 

TREhffiED  t)ATE 

100188 

MARKET:  ANN  ARBOR 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
634  729  768 
401  406  525  630  694 
327  401  493  540  604 
367  432  512 
372   470   534 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 
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SCHEDULE  A-  FAIR  MARKET  RENtS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION                       | 

(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 

REGION  5 

GRAND  RAPIDS  OFFICE 

MARKET:  MT  PLEASANT 

MARKET:  GRAND  RAPIDS 

MARKET:  BENTON  HARBOR 

MARKET:  BATTLE  CREEK 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

Jl 

STRUCTURE  TYPE 

-0-   -1-   -2-   -3-   -4+ 

-0-   -1-   -2-   -3-   -4+ 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4* 

s* 

DETACHED 

591   700  746 

587  694   728 

563  669  704 

613   701   738 

w 

SEMI-DETACHED/ROW 

387   436   502   622   672 

404   409   505   598   646 

385   413  515  619  653 

383   407   500  617   664 

B, 

WALKUP 

265   355   396   492   53C 

297   370   470   516   552 

288   334  413   505  537 

287   368   451   545   579 

H 

ELEVATOR  2-4  STY 

273   371   414 

315   390   487 

305   351   430 

305   386   468 

s 

ELEVATOR  5*  STY 

424   507   588 

429   500  555 

416   477   546 

440   510   572 

\ 

MANUFACTURED  HOME 

* 

i 

EFFECTIVE  DATE    100186 

EFFECTIVE  DATE    100186 

EFFECTIVE  DATE    100186 

EFFECTIVE  DATE    100186 

m 

TRENDED  DATE      100188 

TRENDED  DATE      100188 

TRENDED  DATE      100188 

TRENDED  DATE      100188 

< 

, 

MARKET:  LANSING 

MARKET:  MUSKEGON 

MARKET:  TRAVERSE  CITY 

MARKET:  MARQUETTE 

g 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

s 

STRUCTURE  TYPE 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4-»- 

DETACHED 

589   724   766 

595   702   737 

637   745   780 

553   662   697 

a: 

SEMI-DETACHED/ROW 

406   412   492   608   655 

422   463   550  645   685 

463   477   559   687   725 

349   400   504   607   642 

p 

WALKUP 

316   371   450   542   575 

302   382   452   536   547 

305   396   448   550   590 

227   316   409   509   547 

8 

ELEVATOR  2-4  STY 

334   390   467 

321   402   470 

322   413   465 

244   333   427 

ELEVATOR  5*  STY 

398   450  528 

437   510   567 

483   558   619 

444   520   535 

? 

MANUFACTURED  HOME 

• 

EFFECTIVE  DATE    100186 

EFFECTIVE  DATE    100186 

EFFECTIVE  DATE    100186 

EFFECTIVE  DATE    100186 

1 

TRENDED  DATE      100188 

TRENDED  DATE      100188 

TRENDED  DATE      100188 

TRENDED  DATE      100188 

1 

MARKET:  UACKSON  . 

|8 

NUMBER  OF  BEDROOMS 

STRUCTURE  TYPE 

-0-   -1-   -2-   -3-   -4* 

• 

Of TACHED 

576   702   750 

' 

SEMI-DETACHED/ROW 

393   398  482   595   641 

WALKUP 

309   383   438   538   567 

i* 

ELEVATOR  2*4  STY 

315   401   456 

,    * 

8 

ELEVATOR  5*  STY 

457   522   591 

* 

* 

MANUFACTURED  HOME 

EFFECTIVE  DATE    100186 

1 

TRENDED  DATE      100188 

PREPARED  ON  030988 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   5 
INDIANAPOLIS  OFFICE 


MARKET:  INDIANAPOLIS 
NUMBER  OF  BEDROOMS 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  S*  STY 

MANUFACTURED  HOME 


•1- 


-4* 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


572   639   702 
359  405   493   595  613 
331   375   455   512   549 
359   398   483 
462   513   599 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  HAMMOND 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
583  652  719 
382  431  539  595  674 
349  400  489  556  591 
392  422  516 
458   514   630 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  GARY 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
571  633  700 
370  424  513  586  670 
349  400  487  557  572 
392  422  521 
435  492   600 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  BLOOMINGTON 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
566   634   707 
373   407   486   552   601 
333   378   450   510   561 
369   396   479 
458   507   597 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  LAFAYETTE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
564  633  706 
373  413  495  567  620 
338  385  454  513  562 
371  406  482 
464   516   602 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  EVANSVILLE 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
553   619   684 
352   401   491   565  620 
318   364   450   510  554 
351   389   479 
431   483   587 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  SOUTH  BEND 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
571   639   714 
384   427   498   575   655 
342   390   457   517   562 
383   415   488 
469   525   605 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  FORT  WAYNE 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

558  622  693 
375  406  486  539  602 
330  372  442  496  545 
365   396   471 

457   506   592 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  TERRE  HAUTE 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

559  631  708 
367  409  493  566  629 
328  377  461  529  574 
363   400  489 

440  494   599 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION                      || 

• 

(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 

REGION  5 

MILWAUKEE  OFFICE 

MARKET:  MADISON 

MARKET:  REEOSVILLE 

MARKET:  SUPERIOR 

MARKET:  MILWAUKEE 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

? 

STRUCTURE  TYPE 

-0-   -1-   -2t   -3-   -4* 

-0-   -1-   -2-   -3-   -4*. 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4* 

s* 

DETACHED 

661   748   783 

569  653  685 

532   652  688 

724   793   854 

3 

SEMI-DETACHED/ROW 

380  484   571   689   726 

327   417   487   598   634 

312   416   479   591   629 

414   530  621   747   787 

B> 

WALKUP 

370  424   511   626 

322   370  441   527 

306   365  435   544 

408   466  551   680 

90 

ELEVATOR  2-4  STY 

387   442   533 

340   386   454 

324   383  451 

427   483   569 

Q. 

ELEVATOR  5*  STY 

527   572   693 

457   507   606 

457   503   599 

567   621   756 

g^ 

MANUFACTURED  HOME 

tt 

EFFECTIVE  DATE    100186 

EFFECTIVE  DATE    100186 

EFFECTIVE  DATE    100186 

EFFECTIVE  DATE    100186 

^ 

TRENDED  DATE      100188 

TRENDED  DATE      100188 

TRENDED  DATE      100188 

TRENDED  DATE      100188 

< 

MARKET:  EAU  CLAIRE 

MARKET:  GREEN  BAY 

MARKET:  WAUSAU 

?• 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

8 

STRUCTURE  TYPE 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4* 

> 

•  ^ 

? 

DETACHED 

500  584   618 

564  645  678 

540  624   657 

SEMI-DETACHED/I^OW 

292   375   420  530  586 

311   401   484   589   624 

314   401   461   569  606 

y 

WALKUP 

284   327   377   478 

303   350  438  ,  536 

309   354   418   518 

s 

ELEVATOR  2-4  STY 

303   346   396 

319  366   454 

324   370  436 

"i*. 

ELEVATOR  5*  STY 

415   459   537 

436   482   597 

439   482   574 

? 

MANUFACTURED  HOME 

EFFECTIVE  DATE    100186 

EFFECTIVE  DATE    100186 

EFFECTIVE  DATE    100186 

«<e 

TRENDED  DATE      100188 

TRENDED  DATE      100188 

TRENDED  DATE      100188 

PREPARED  ON  030988 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   5 


MINNEAPOLIS-ST.  PAUL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  S^  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  MINNEAPOLIS 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 

423  428  573   659   736 

349  401  478   Bit   633 

387  460  576 

395  522  659 

EFFECTIVE  DATE  100186 
TRENDED  DATE      100188 

MARKET:  ST.  CLOUD 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   •4* 

340  369  492  567  624 
310  347  431  519  551 
336  407  468 

341  479  566 

EFFECTIVE  DATE  100186 
TRCNOCO  DATE      100188 


MARKET:  OULUTH 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 

363  394  542  618  689 

347  376  459   561   596 

366  435  538 

384  463  589 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  WORTHINGTON 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

319  332  461   524   586 

284  312  402   485   515 

301  369  440 

306  428  522 

EFFECTIVE  DATE    100186 
TRINDEO  DATE      100188 


MARKET:  MANKATO 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

418  436  548   624   698 

342  383  477   551   582 

379  420  492 

393  539  639 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  ROCHESTER 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

391  424  553   641   716 

350  391  482   555   588 

382  424  500 

413  560  634 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


n 


PREPARED  ON  092487 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   6 
FORT  WORTH  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  S*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  DALLAS 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
601  701  748 
388  429  529  651  708 
337  386  502  606  689 
352  442  545 
494   572   736- 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  WICHITA  FALLS 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
464   586   660 
296   328   405   513   599 
258   295   384   469   556 
269   338   417 
378   453   590 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  AMARILLO 

NUMBER  OF  BEDROOMS 
-0-  -1-  -a-  -3-  -4* 
498  588  661 
329  364  449  542  627 
284  328  426  504  589 
299  375  462 
419   497   630 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  ALBUOUEROUE  NM 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
522  609  680 
367  372  473  556  644 
293  342  445  517  603 
307  385  484 
431   503   667 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


PREPARED  ON  030988 


MARKET:  SHERMAN 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
448  556  630 
286  317  391  496  572 
249  285  371  453  537 
260  327  403 
365   438   570 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  SAN  ANGELO 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 
452   633   694 
289   320  394   500  583 
251   288   374   457   452 
262   329   406 
368   442   574 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  EL  PASO 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
451  577  647 
288  319  393  499  581 
251  287  373  455  540 
262  328  405 
367   440   573 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  SANTA  FE  NM 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
537   728   799 
361   399   468   575   671 
313   327   444   510  623 
327   410  482 
460  552   682 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  TYLER 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
483  623  694 
309  342.  422  535  624 
269  308  400  488  579 
281  352  434 
393   472   614 

EFFECTIVE  DaVe  ,  100186 
TRENDED  DATE      100188 

MARKET:  ABILENE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
498  696  765 
318  352  434  551  642 
277  317  412  503  597 
289  363  447 
405   486   633 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  MIDLAND 

NUMBER  OF  BEDROOMS 


•1- 


'4* 


450   630   692 
288   319   392   498   580 
250  295   372   463  539 
261   328  404 
366  439   572 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  SILVER  CITY  NM 
NUMBER  OF  BEDROOMS 


•1- 


•4* 


446  591   660 

300  334   389  478   558 

262   272   369  424   518 
274   344   400 
384   461   567 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 


MARKET:  WACO 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
464  570  640 
296  328  405  513  594 
258  295  384  469  556 
269  338  417 
378   453   590 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  LUBBOCK 

NUMBER  OF  BEDROOMS 


1- 


■4+ 


453   602  675 
290  321   395   501   585 
252   288   375   458   543 
263   330  407 
369   443   576 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  ODESSA 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
429  601  659 
274  304  374  475  553 
238  273  355  433  514 
249  312  385 
349   419   545 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  TAOS  NM 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
532  621  693 
361  367  463  548  640 
287  327  440  509  594 
301  379  477 
425   509  678 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 
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SCHEDULE  A- 


FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
( INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  6 


FORT  WORTH  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  CLOVIS  NM 

NUMBER  OF  BEDROOMS 


•1- 


•4* 


416 

964  619 

279  311   963 

446   920 

248   253   344 

395  483 

219   320  373 

358  430  52a 

EFFECTIVE  DATE 

100186 

TRENDED  DATE 

100188 

PREPARED  ON  030988 


REQION  6 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
( INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


HOUSTON  OFFICE 


STRUCTURE  TYPE 
DETACHED 

SEMI-DETACHED/ROW 
WALKUP 

elevator  2-4  sty 
elevator  5*  sty 
Manufactured  home 


MARKET:  HOUSTON 

NUMBER  OF  BEDROOMS 


•1" 


-4* 


648  794  920 

362   430  554  653   744 

337   405   529  624   719 
397   470  594 
548   640   740 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 


MARKET:  BEAUMONT 

NUMBER  OF  BEDROOMS 


1- 


-4* 


606  693  849 

340  393  474  563  651 

315   368   454  538  621 
375   443   549 
537   576  580 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 


MARKET:  BRYAN 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
562  744  863 
348  407  515  641  739 
328  389  495  614  720 
378  444  580 
523  628   785 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  LUFKIN 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4+ 
536  629  729 
305  356  470  555  629 
285  336  445  530  613 
332  391  517 
488   545   669 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURKD  HOME 


MARKET:  EL  CAMPO 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
553  647  750 
346  381  503  585  679 
327  371  481  565  654 
380  445  566 
463   546   675 

EFFECTIVE  DATE    100186 
TRENQSP  DATE     100111 


MARKET:  TEXAS  CITY 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
642   732  1B48 
365   439  552  625   721 
344   427   547   597   691 
421   492   640 
548   640   740 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


RRKPAREO  ON  030988 


i 


SCHEDULE  *-  PAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  6 
LITTLE  ROCK  OFFICE 


i 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  FAYETTEVILLE 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
503   573  649 
335   407   472   548   614 
327   391   460  543  601 
349   419   493 
428   500  577 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  OONESBORO 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
482  572  642 
329  382  467  566  617 
310  367  442  540  590 
342  398  473 
421   493  576 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  LITTLE  ROCK 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
520  591   670 
350  430  493  570  631 
325  409  457   565  626 
350  439  486 
431   504   589 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  TEXARKANA 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
496  590  662 
331  385  467  570  625 
323  374  455  565  618 
347  404  490 
428  500  578 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  FORT  SMITH 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
477   556  627 
320  361   458   530  593 
300  349  422   488   546 
326   380  461 
434   504   593 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  6 
NEW  ORLEANS  OFFICE 


STKUCTURE  TYPE 

OCTACHID 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ILEVATO*  %*   STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI •DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  S  >■  STY 

MANUFACTURED  HOME 


MARKET:  NEW  ORLEANS 
NUMBER  OF  BEDROOMS 
•0-   -1-   -J-   -3-   -4* 
438   489   568 
311   332   424   473   t46 
300   333   416   462   f24 
310  333   426 
436   467   600 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  HOUMA 

NUMBER  OF  BEDROOMS 
-O-  -1-  •«-  -3-  -4* 
404  460  540 
2S1  286  347  444  519 
237  276  336  431  495 
247  286  346 
374   420   S21 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  LAKE  CHARLES 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
393   498   591 
316   318   381   486   573 
247   295   356   457  528 
258   306   367 
410   463   560 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET!  SHREVEPORT 
NUMBER  OF  BEDROOMS 
-0-   'I-   •2-   -3-   -4-t- 
413  518   595 
286   318   393  497   569 
261   291   367   465   S30 
271   301   377 
413   4B6   f72 

EFFECTIVI  DATE    100186 
TRENOEO  DATE     100188 


MARKET:  LAFAYETTE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
330  430  521 
233  256  315  418  503 
198  247  306  407  481 
210  258  316 
356   402   487 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  ALEXANDRIA 
NUMBER  OF  BEDROOMS 
"O-      -1-   -2-   -3-   -4* 
391   471   540 
297   323   373   451   917 
275   307   360   434   489 
285   317   370, 
415   467   558 

EFFECIIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  BATON  ROUGE 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
389   488   565 
269   306   374   471   543 
240   277   341   433   488 
250  287   351 
380  425   530 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  MONROE 

NUMBER  OF  BEDROOMS 
,0-  -1-  -2-  -3-  -4* 
422  553  624 
296  335  405  535  602 
272  323  397  524  581 
290  333  407 
433   484   601 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 

s 

(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 

s 

REGION  6 

S 

OKLAHOMA  CITY  OFFICE 

MARKET:  OKLAHOMA  CITY 

MARKET:  ADA 

MARKET:  AROMORE 

MARKET:  ENID 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

? 

STRUCTURE  TYPE 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4-^ 

.  -0-   -1-   -2-   -3-   -4-^ 

-0-   -1-   -2-   -3-   -4-*- 

s* 

DETACHED 

500  598   656 

496   582   647 

510  598  665 

504   575   641 

g 

SEMI-DETACHED/ROW 

354   366   452   499   551 

345   400   475   560  627 

353   396   488   576   644 

343   398   482   554   621 

C< 

WALKUP 

281   315   395  485   534 

288   327   394   472   519 

293   336  405   485   533 

275   316   389   451   494 

H 

ELEVATOR  2-4  STY 

299   339   431 

305   350  429 

311   360   441 

293   339   424 

• 

ELEVATOR  5+  STY 

365   406   501 

365   403   497 

365   403   511 

334   406   493 

• 

MANUFACTURED  HOME 

1 

EFFECTIVE  DATE    100186 

EFFECTIVE  DATE    100186 

EFFECTIVE  DATE    100186 

EFFECTIVE  DATE    100186 

TRENDED  DATE      100188 

TRENDED  DATE      100188 

•  TRENDED  DATE      100188 

TRENDED  DATE      100188 

< 

MARKET:  GUYMON 

MARKET:  LAWTON 

MARKET:  SHAWNEE 

MARKET:  STILLWATER 

o. 

1 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

en 

STRUCTURE  TYPE 

-0-   -1-   -2-   -3-   -4-t- 

-0-   -1-   -2-   -3-   -4-f 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4-^ 

DETACHED 

462   518   590 

537  607  696 

463   509   561 

478   552   622 

z 

SEMI-DETACHED/ROW 

298   352   440  497   569 

390   417   515   594   681 

362   378   451   496   545 

348   395   464   537   602 

p 

WALKUP 

235   275   352   403  452 

292   336  428   515  584 

283   314   381   415   454 

280  323   393   456   507 

s 

ELEVATOR  2-4  STY 

253   299   388 

310  361   465 

294   332   420 

303   347   429 

ELEVATOR  5*  STY 

320   367   460 

380   432   539 

341   380   456 

340   401   471 

? 

MANUFACTURED  HOME 

EFFECTIVE  DATE    100186 

EFFECTIVE  DATE    100186 

EFFECTIVE  DATE    100186 

EFFECTIVE  DATE    100186 

(D 

5 

, 

TRENDED  DATE      100188 

TRENDED  DATE      100188 

TRENDED  DATE      100188 

TRENDED  DATE      100188 

I 

MARKET:  WOODWARD 

MARKET:  BARTLESVILLE 

MARKET:  MC  ALESTER 

MARKET:  MUSKOGEE 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

STRUCTURE  TYPE 

-0-   -1-   -2-   -3-   -4-t- 

-0-   -1-   -2-   -3-   -4-^ 

-0-   -1-   -2-   -3-   -4-t- 

-0-   -1-   -2-   -3-   -4* 

£ 

DETACHED 

460  514   585 

465   547   607 

462   536   591 

420  485   550 

$ 

SEMI-DETACHED/ROW 

296   349   438   493   564 

339   371   452   532   592 

332   337   449   522   576 

326   372   405   471   534 

WALKUP 

233   273   352   400  448 

270  310  389  463   509 

236   267   371   434   481 

250  303   337   418   453 

Si 

ELEVATOR  2-4  STY 

251   297   388 

288   334   398 

249   285  391 

268   321   350 

§ 

ELEVATOR  5*  STY 

317   364   460 

325   359  452 

296  332   441 

332   367   401 

MANUFACTURED  HOME 

"^ 

EFFECTIVE  DATE    100186 

EFFECTIVE  DATE    100186 

EFFECTIVE  DATE    100186 

EFFECTIVE  DATE    100186 

1 

TRENDED  DATE      100188 

TRENDED  DATE      100188 

TRENDED  DATE      100188 

TRENDED  DATE      100188 

MARKET:  TULSA 

, 

1 

NUMBER  OF  BEDROOMS 

STRUCTURE  TYPE 

-0-   -1-   -2-   -3-  -A* 

DETACHED 

500  649   722 

M 

SEMI-DETACHED/ROW 

270   310   410   547   595 

g^ 

WALKUP 

264   304   405   542   590 

s* 

ELEVATOR  2-4  STY 

282   328   441 

1 

ELEVATOR  S-f  STY 

348   395   511 

MANUFACTURED  HOME 

EFFECTIVE  DATE    100186 

TRENDED  DATE      100188 

PREPARED  ON  030988 

■ 

, 

- 

SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSINQ  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  6 
SAN  ANTONIO  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  S*  STY 

MANUFACTURED  HOME 


MARKET:  SAN  ANTONIO 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
623   729   803 
400  452   562  647   715 
376  410  497   559  610 
425  479  609 
522  600  808 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  HARLIN6EN 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
563  688  789 
343  401  524  645  736 
306  342  437  529  602 
364  409  549 
473   548   745 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  AUSTIN 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
699  866  948 
448  513  658  794  878 
409  464  585  703  780 
475  539  698 
585  675   901 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  LAREDO 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
568  695  775 
373  425  524  619  738 
334  369  439  507  597 
409  445  557 
520  588   768 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  CORPUS  CHRISTY 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
621  710  778 
399  491  595  650  717 
394  443  525  555  600 
426  514  633 
538  643   771 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  VICTORIA 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
620  710  778 
397  490  594  650  717 
358  443  524  555  600 
426  513  632 
538   642   770 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  EAGLE  PASS 
NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   -4+ 

568  695   775 

373  425   524  619   738 

334   369   439  507   597 
409   445   557 
520  588   768 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  DEL  RIO 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
568  695  775 
373  425  524  619  738 
334  369  439  507  597 
409  445  557 
520  588   768 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 
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REGION   7 
DCS  MOINES  OFFICE 


SCHEDULE  A- 


FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  S*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  8*  STY 

MANUFACTURED  HOMI 


STRUCTURE  TYPE 

DITACHED 

SEMI -DETACHIO/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  DES  MOINES 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
610   714   813 
421   445   539   602   689 
341   392   456   513   569 
412   456   539 
443   495   587 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  DUBUQUE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
554  643  727 
368  426  489  560  643 
311  364  434  509  576 
390  439  519 
424   478   570 

EFFECTIVE  DATE    100186 
TRENOIO  DATE      100188 

MARKET:  WATERLOO 

NUMIER  OP  BEDROOMS 
•0-   -1-   -a-   -3-   -4* 
489  872  881 

337   387   428  494   872 

289   335   376  448   809 
363   399   456 
385   438  504 

EFFECTIVE  DATE    100186 
TRSNOBO  DATE      100188 


MARKET:  BETTENDORF 
NUMBER  OF  BEDROOMS 


•1- 


•4't- 


MARKET:  CEDAR  RAPIDS 
NUMBER  OF  BEDROOMS 


511  598  677 
343  392  451  517  597 
295   340  399  459   521 

362  406   481 
395   444   529 

EFFECTIVE  DATE  100186 
TRENDED  DATE      100188 

MARKET:  MASON  CITY 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
-  571   659   740 

363  415  508  578  658 
312  360  436  502  573 
379   427   537 

412   465   587 

EFFECTIVE  DATE  100186 
TREhffiED  DATE  100188 


1- 


•4* 


593  690  776 
363   423   525   599   690 
301   353  452   522   592 
391   444   547 
441   491   597 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  SIOUX  CITY 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
599  686   766 
384   433   535   604   684 
323   361   438   503   585 
402   448   543 
435   486   593 

EFFECTIVE  DATE    100186 
TRENDED  DATE     100188 


MARKET:  COUNCIL  BLUFF 
NUMBER  OF  BEDROOMS 


1- 


-3-   -4* 


564   655   757 
399   426   509   573   651 
319   367   432   483  535 
404   458   527 
439   497   588 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  DAVENPORT 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
512  595  674 
342  392  451  517  595 
295  340  399  469  532 
382  407  483 
395  445   531 

EFFECTIVE  DATE    100186 
TRENDED  DATE     100188 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION                       | 

(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 

REGION   7 

, 

KANSAS  CITY  REGIONAL  OFFICE 

MARKET:  KANSAS  CITY 

MARKET:  OOPLIN 

MARKET:  ST.  JOSEPH 

MARKET:  SEDALIA 

3* 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

STRUCTURE  TYPE 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4+ 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4* 

DETACHED 
SEMI-DETACHED/ROW 

417   461   552   621   662 

311   352   456   542  585 

292   330  399   486   522 

286   329  417   512   553 

WALKUP 

339   400   487   601   641 

259   309   396   502   540 

287   325   372   459   495 

281   324   412   493   538 

f 

ELEVATOR  2-4  STY 

373   418   551 

327   375   468 

336   386   483 

341   392   490 

ELEVATOR  5*  STY 

470   512   652 

426   472   601 

438   487  620 

444   494   629 

MANUFACTURED  HOME 

EFFECTIVE  DATE    100186 

EFFECTIVE  DATE    100186 

EFFECTIVE  DATE    100186 

EFFECTIVE  DATE    100186 

..^ 

TRENDED  DATE      100188 

TRENDED  DATE      100188 

TRENDED  DATE      100188 

TRENDED  DATE      100188 

< 

MARKET:  SPRINGFIELD 

MARKET:  TOPEKA 

MARKET:  GARDEN  CITY 

MARKET:  PITTSBURG 

o 

•  NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

s 

STRUCTURE  TYPE 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4* 

? 

8 

DETACHED 
SEMI-DETACHED/ROW 

292   316   425   513   561 

327   386   469   560  596 

353   384   458   554   590 

289   327   388   491   526 

WALKUP 

244   295   400  503   550 

290  331   419  507   546 

301   338   411   496   532 

245   282   361   446   482 

ELEVATOR  2-4  STY 

291   334   418 

356   412   511 

347   401   501 

340   395   493 

*^ 

ELEVATOR  5*  STY 

380  422   537 

426   479   627 

414   466   610 

406   458   601 

MANUFACTURED  HOME 

EFFECTIVE  DATE    100186 

EFFECTIVE  DATE    100186 

EFFECTIVE  DATE    100186 

EFFECTIVE  DATE    100186 

TRENDED  DATE      100188 

TRENDED  DATE      100188 

TRENDED  DATE      100188 

TRENDED  DATEv      100188 

MARKET:  SALINA 

MARKET:  WICHITA 

> 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

1 

STRUCTURE  TYPE 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4* 

DETACHED 

. 

^ 

SEMI-DETACHED/ROW 

291   329   408   495   531 

309   366  464   556   586 

WALKUP 

262   300   403   490   525 

274   320   416   506   538 

t^ 

ELEVATOR  2-4  STY 

347   405   501 

354   408   511 

. 

'i 

ELEVATOR  5*  STY 

414   466   610 

421   475   622 

* 

,»^ 

MANUFACTURED  HOME 

io 

EFFECTIVE  DATE    100186 

EFFECTIVE  DATE    100186 

• 

E. 

TRENDED  DATE      100188 

TRENDED  DATE      100188 

S 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUOINQ  HOUSINO  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   7 
OMAHA  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

CLEVAtOR  2-4  STY 

ELEVATOR  i*   STY 

MANUFACTURED  HOME 


MARKET:  OMAHA 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 

344  384  490  558   614 

297  359  442   547   578 

304  403  485 

334  417  502 

EFFECTIVE  DATE    100186 
TRENDED  DATE     100188 

MARKET:  NORTH  PLATTE 
NUMBER  OF  BEDROOMS 
-0-   ^1-   -2-   -3-   -4* 

286  338  425  497   543 

276  333  400  474   521 

291  368  464 

312  394  489 

EFFECTIVE  DATE    100186 
TRENDED  DATE     100188 


MARKET:  GRAND  ISLAND 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 

284  331  422   494   552 

274  323  397   471   533 

302  387  478 

313  397  490 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  SCOTTS  BLUFF 
NUMBER  OF  BEDROOMS 
•0-   -1-   -2-   -3-   -4* 

295  344  446  912  969 

284  330  438  489  545 

d09  392  495 

325  412  909 

EFFECTIVE  DATE    100186 
TRENDED  DATE     100168 


MARKET:  LINCOLN 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

328  375  475  545  601 

296  359  442   540  595 

304  405  485 

347  417  502 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  NORFOLK 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

284  331  422   494   552 

274  323  397   471   533 

302  387  478 

313  397  490 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 
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REGION  7 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
SCHEDULE  A   JJJJ^JJJ"  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


ST.  LOUIS  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 
ELEVATOR  »♦  STY 
MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SCMI«OETACHEO/ROW 

WA.KUP 

ELEVATOR  2-4  STY 

ELEVATOR  8*  STY 

MANUFACTURED  HOME 


MARKET:  ST.  LOUIS 

NUMBER  OF  BEDROOMS 


•1- 


■4* 


613  734  790 
411  502  9«4  703  774 
369  467   S97   «31   696 

401   903  602 
447   974   764 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  ROLLA 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
494  939  972 
295  394  442  921  966 
263  333  420  907  996 
286  399  493 
319   417   984 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  CAPE 
NUMBER  OF 
-0-  -1-  -2- 
429 
298  349  413 
298  314  399 
286  346  401 
319   380  936 


GIRARDEAU 
BEDROOMS 
»3-  -4* 
488  933 
483  928 
445   463 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  COLUMBIA 

NUMBER  OF  BEDROOMS 
-0-  'I-  -2-  -3-  -4* 
406  534  582 
280  352  388  529  577 
272  346  378  908  960 
299  371  493 
329  439  606 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  KIRKSVILLE 

NUMBER  OF  BEDROOMS 
•0-  -1-  -2-  -3-  -4* 
424  927  979 
288  347  403  918  970 
267  338  398  913  966 
291  399  461 
324  432  616 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   8 


DENVER,  COLORADO  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  S*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ElEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  DENVER.  CO 
NUMBER  OF  BEDROOMS 


1- 


•J* 


716   851   949 
45"»   512   604   703   804 
370   432   476   627   717 
387   440   560 
469   481   624 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  BISMARK,  NO 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4> 
500   609   68 1 
314   345   422   521   589 
290   314   388   479   541 
307   350  425 
314   359   435 

EFFECTIVE  DATE    100186 
TRENDED  DAtE      100188 

MARKET:  GREAT  FALLS. MT 
NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   -4+ 

489  563   605 

300   350  437  551   595 

272   319   399  507   585 
334   390   488 
349   405   505 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  VERNAL.  UT 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
489   618   719 
235   313   416   522  618 
209   259   342   453   542 
281   338   436 
299   359   459 

EFFECTIVE  DATE    100186 


TRENDED  DATE 


100188 
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MARKET:  GRAND  JUNCT.CO 
NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4+ 
548  657  700 
319  366  443  555  637 
291  302  406  508  583 
357  408  493 
381   433   520 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  DICKINSON.  ND 
NUMBER  OF  BEDROOMS 


1- 


■4* 


443   552   625 
257   288   365   464   532 
233   282   331   422   484 
250  293   368 
257   302   378 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  MISSOULA.  MT 
NUMBER  OF  BEDROOMS 


•1- 


-4* 


474   558   602 
272   326   412   536   592 
243   313   371   485   568 
314   371   467 
340   399   496 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  SIOUX  FALLS. SD 
NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4+ 
485  550  595 
306  344  409  502  566 
283  316  377  463  521 
297  332  409 
304   346   419 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  ASPEN/VAIL 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
568   680   721 
350  403   486   602   672 
323   366   449   556   631 
382   439   511 
390   449   521 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  HELENA.  MT 
NUMBER  OF  BEDROOMS 


1- 


-4-»- 


462   545   586 
295   351   435   535   575 
265   321   395   507   567 
327   395   464 
340   412   477 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  SALT  LAKE  CITY 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4-t- 
547  688  756 
358  402  483  621  679 
277  377  457  529  631 
346  455  513 
382   486   570 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  PIERRE.  SO 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
491   562   611 
256   319   415   516   589 
250   302   374   477   545 
287   330  415 
294   344   425 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  FARGO.  NO 

NUMBER  OF  BEDROOMS 


1- 


•3-   -4* 


528   646   725 
325   363   450  558  637 
284   341   416   492   589 
331   368   453 
338   377   463 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  BILLINGS.  MT 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 
552   627   666 
348   398   483   599   657 
321   366   445   552   633 
357   421   533 
370  436   559 

EFFECTIVE  DATE  100186 
TRENDED  DATE      100188 

MARKET:  CEDAR  CITY.  UT 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   -4* 

487  534   580 

343  370  436  488  524 
267  362  416  483  504 
339   408   471 

357   454   521 

EFFECTIVE  DATE  100186 
TRENDED  DATE      100188 

MARKET:  RAPID  CITY.  SD 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-   -4* 

543   660   702 

337   407   481   582   657 

310   375   449   543   612 

344  395   481    ' 
349   409   491 

EFFECTIVE  DATE  100186 
TRENDED  DATE      100188 
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SCHEDULE  A- 


;;i?.:r.r^5?;So'?;«5;.".;s^s?5US"«sis-rs"^;i::ir"'"" 


REGION   8 
DENVER.  COLORADO  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 
ELEVATOR  5*  STY 
MANUFACTURED  HOME 


MARKET:  CASPER.  WY 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-  •** 
555  680  770 

316   366   449   563   651 
289   335   412   518   599 
353   406   497 
378   433   524 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  CHEYENNE.  WY 
NUMBER  OF  BEDROOMS 


■4* 


560  677   762 

333   377   455  563   642 

308   348  421  519   592 
368   417   503 
392   442   530 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 


MARKET:  CODY.  WY 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   "«♦ 

555  680  773 

316   366   449  563   653 

289   335  412  518   599 
353   406   497 
378   433   524 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 
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SCHEDULE  A- 


REGION  9 
HONOLULU  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHEO/ROW 

WALKUP 

ELEVATOR  2-4  STV 

ELEVATOR  94  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  S*  STY 

MANUFACTURED  HOME 


f;i;tu"S?^'H^?;So'?;«rSc".^:;:s';^5is.j;sis?sjj?;";i„^™!-»'™ 


MARKET:  HONOLULU 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 

849  1105  1255 
575   597   816   976  1101 

501   575  665  969  1090 
556   646  694 
571   766   944 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  HILO 

NUMBER  OF  BEDROOMS 


-0-   -1 


493 

416 
449 


512 
461 
490 


■2-. 

608 

597 

568 

601 


-3-  -4* 

760  882 

749  872 

721  850 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 
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MARKET:  GUAM 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
663   760  853 
534   537   616   683   805 
362  428   510  580 


EFFECTIVE  DATE    10018S 
TRENDED  DATE      100188 

MARKET:  KONA 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-  -4* 

745  886  977 

593   650   734  874  967 

482   550  641  782  859 
511   579  672 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  KAUAI 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
865  1005  1100 
660  765  854  994  1087 
510  644  687  970  1062 
540  676   717 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  M«UI 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   -4* 

781  968  1025 

645   726   765  956  1015 

472   610   737  861   919 
503   64 1   769 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   9 


LOS  ANGELES  OFFICE 


MARKET:  LOS  ANGELES 
NUMBER  OF  BEDROOMS 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


■1- 


■4+ 


814  916  1032 

560  651   751  852   962 

498   574   693  826   899 

538   619   747  856   928 
677   768   991 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  PASO  ROBLES 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 
744   830  902 
495   500  622   747   831 
416   469   578   689   745 
436   490  602 
592   661   818 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  SAN  DIEGO 

NUMBER  OF  BEDROOMS 
•2-   -3-   -4+ 


1- 


677  804   889 

541   546   651  738   866 

440   502   608  713   765 
476   550  663 
570  665  814 

EFFECTIVE  DATE  100186 

TRENDED  DATE  100188 


PREPARED  ON  030988 


MARKET:  BAKERSFIELD 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 
582   748   840 
414   461   532   692   780 
354   434   508   666   730 
371   454   532 
531   623   743 

EFFECTIVE  DATE  100186 
TRENDED  DATE      1C0188 

MARKET:  LANCASTER 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4+ 

612   705  822 

475  479  578  669  782 
374  451  554  640  730 
400   476   578 

563   644   799 

EFFECTIVE  DATE  100186 
TRENDED  DATE      100188 

MARKET:  EL  CAJON 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-   -4+ 

677   804   889 

541   546   651   738   866 

440   502   608   713   765 

476  550  663 
570  665   814 

EFFECTIVE  DATE  100186 
TRENDED  DATE      100188 


MARKET :  SANTA  BARBARA 
NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   -4* 

814  905  1025 

638   643   782  871   985 

455   507   656  743   806 
473   531   678 
615   687   879 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  OXNARO 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

768   873   971 
551   567   630   769   838 
487   533   597   732   782 
509   555   621 
663   721   831 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  SANTA  MARIA 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   -4* 

691  784   884 

517   576   659  739   824 

406   460   533  592   651 
429   482   555 
576   644   762 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  VENTURA 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
768   872   971 

547  567  630  769  838 
487  533  597  732  782 
509   555   621 

663   721   831 

EFFECTIVE  DATE  100186 
TRENDED  DATE      100188 

MARKET:  SANTA  ANA 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4+ 

809   979  1067 

679   685   795   962  1044 

548  644  740  888  941 
551   663   764 

702   828   972 

EFFECTIVE  DATE  100186 
TRENDED  DATE      100188 

MARKET:  SAN  BERNARDINO 
NUMBER  OF  BEbROOMS 
-0-  -1-  -2-  -3-  -4* 
615  742  835 
479  506  604  702  818 
430  485  570  575  750 
460  505  591 
621   670  803 

EFFECTIVE  DATE  100186 
TRENDED  DATE      100188 


I 


I 


< 
cn 

z 

o 

8 


H 

e 

9 

h 

i 


73 

e. 

(D 

« 

I 
i 

m 
a. 
o 

8 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   9 
PHOENIX  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5-^  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  S*  STY 

MANUFACTURED  HOME 


MARKET:  PHOENIX 

NUMBER  OF  BEDROOMS 


•1- 


■4* 


595   716  810 
428   491   588   681   747 
390  472   560  656  699 
412   497   591 
507   598   738 

EFFECTIVE  DATE    100186 
TRENDED  DATE     100f88 

MARKET:  TUCSON 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
542  608  691 
358  415  505  585  666 
337  391  500  569  628 
367  421  531 
507   579   753 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  KOGALES 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4+ 

502   583  682 

320  381   465   548  638 

298   363   454   533  603 
322   390  481 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  CASA  GRANDE 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4-t- 
500  599  683 
350  396  471  564  640 
338  391  464  534  592 
367   413   486 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  YUMA 

NUMBER  OF  BEDROOMS 


1- 


-4* 


531  593  674 

382   436  520  575  650 

.367   417   513  567  625 
396  445   535 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  FLAGSTAFF 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
622  685  759 
411  451  548  633  718 
395  438  539  618  683 
417  460  561 
526   573   710 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  KINGMAN 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4+ 

509   587  671 

387   420  494   556  614 

362   408   488   543  603 
384   44a  510 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  SAFFORO 

NUMBER  OF  BEDROOMS 


1- 


■4* 


489  559  642 

337   392   466  527  603 

316   373   454  520  566 
345   402   477 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  DOUGLAS 

NUMBER  OF  BEDROOMS 


•1- 


■4* 


517  571  673 

349   389  486  552  636 

334   377   476  537  606 
356   399   503 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSINO  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   9 
SACRAMENTO  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5-^  STY 

MANUFACTURED  HOME 


NO  MARKET  CODE  MATCH  IN  PRT 


MARKET:  SACRAMENTO 
NUMBER  OF  BEDROOMS 
-0-   -1-   -a-   -3-   -4* 
580  615   707 
478   485   554   609  669 
369   439   501   602   674 
429   477   564 
583   644   761 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


93707 


MARKET:  REDDING 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4* 

538   563  646 

403   457   506   557  625 

338   392   454   500  629 
368  427   519 


EFFECTIVE  DATE    1.00186 
TRENDED  DATE      100188 


MARKET:  PLACERVILLE 
NUMBER  OF  BEDROOMS 


•1- 


-4* 


604  646  742 

503   508   580  640  703 

381   455   519  632  708 
468   537   609 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  VREKA 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-  -4* 

540  632  679 

351   437   520  602  648 

303   373  463  571  633 
323   393  484 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


I 
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MARKET:  S.  LAKE  TAHOE 
NUMBER  OF  BEDROOMS 


STRUCTURE  TYPE 

-0-   -1- 

-2- 

-3-   -4* 

DETACHED 

' 

651 

754   821 

SEMI-DETACHED/ROW 

525   551 

630 

731   784 

WALKUP 

418   492 

561 

672   737 

ELEVATOR  2-4  STY 

474   537 

635 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 

EFFECTIVE 

DATE 

100186 

TRENDED  DATE 

100188 
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SCHEDULE  A- 


FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  9 


SAN  FRANCISCO  REGIONAL  OFFICE 


MARKET:  SAN  FRANCISCO 
NUMBER  OF  BEDROOMS 


STRUCTURE  TYPE 

-0- 

-1-   -2-   -3-   -4+ 

DETACHED 

SEMI-DETACHED/ROW 

801 

831  1062  1230  1314 

WALKUP 

570 

659  862  1050  1153 

ELEVATOR  2-4  STY 

627 

757   968 

ELEVATOR  5*  STY 

797 

925  1172 

MANUFACTURED  HOME 

. 

EFFECTIVE  DATE    100186 

, 

TRENDED  DATE      100188 

STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUPACTURCO  HOME 


STRUCTURE  ^YPE 

DETACHED 

SEMI 'DETACHED/ROW 

WALKl/P 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  OAKLAND 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

637  642   817   935  1033 

527  613   761   862   955 

567  621   837 

774  846  1102 

EFFECTIVE  DATE   100186 
TRENDED  DATE     100188 

MARKET:  SANTA  CRUZ 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   '4* 

477  483  650  830  914 

402   478   611   788   000 
496   612   738 


EFFECTIVE  DATE    100186 
TRENCEO  DATE     10Q188 


PREPARED  ON  030988 


MARKET:  FRESNO 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

391  403  520  682  747 
339  397  489  625  714 
426  506  631 


EFFECTIVE  DATE  100186 
TRENDED  DATE      100188 

MARKET:  MARIN 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

637  642   817   935  1033 

527  613   761   862   955 

567  621   837 

774  846  1102 

EFFECTIVE  DATE  100186 
TRENDED  DATE      100188 

MARKET:  RENO 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

474  479  588  718  791 
414  474  562  654  725 
533   614   771 


EFFECTIVE  DATE    100186 
TRENDED  pATE     100118 


MARKET:  MODESTO 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

369  374  449  547  603 
349  369  443  542  598 
451   506   634 


EFFECTIVE  DATE  100186 
TRENDED  DATE      100188 

MARKET:  EUREKA 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

340  401  545  714  808 
335  393  540  707  802 
427   520  669 


EFFECTIVE  DATE  100186 
TRENDED  DATE      100188 

MARKET:  LAS  VEGAS 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

386  442  551  661  731 
379  419  529  656  710 
470  533   701 


EFFECTIVE  DATE    100186 
TRENDED  DATE     100188 


MARKET:  SAN  JOSE 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

556  561  684  830  913 
463  556  661  788  860 
496   576   668 


EFFECTIVE  DATE  100186 
TRENDED  DATE      100188 

MARKET:  SANTA  ROSA 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 

526  531  654  808  876 
451  526  649  802  862 
558  650  820 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


s 

5 

s. 

i 

I 


i 


''»'""." 

'  -      ■                                 _         .     ■ 

SCHEDULE  A-  FAIR  (/(aRKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION                     || 

(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 

; 

REGION  10 

N 

'.. 

ANCHORAGE  OFFICE 

MARKET:  ANCHORAGE           MARKET:  FAIRBANKS           MARKET:  JUNEAU 

MARKET:  KETCHIKAN 

•■• 

NUMBER  OF  BEDROOMS          NUMBER  OF  BEDROOMS   .       NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

31 

STRUCTURE  TYPE 

.Q.      .1-   -2-   -3-   -4*      -0-   -1-   -2-   -3-   -4*      -0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4* 

«. 

DETACHED 

772   854  882               760  829  902               805  917  954 

707   802   896 

9 

SEMI-DETACHED/ROW 

639  663   739  806  833     558  650  730  820  885     640  675   780  874  917 

469   573  674   767   853 

B> 

• 

WALKUP 

422   510  620  745   781     400  520  701   750  860     425  550  680  761   875 

437   519  611   698   774 

9 

ELEVATOR  2-4  STY 

443   535  645               486   572   724               525  615  750 

495   587   711 

(H. 

ELEVATOR  S*  STY 
MANUFACTURED  HOME 

1 

EFFECTIVE  DATE    100186     EFFECTIVE  DATE    100186     EFFECTIVE  DATE    100186 

EFFECTIVE  DATE    100186 

TRENDED  DATE      100188     TRENDED  DATE      100188     TRENDED  DATE      100188 

TRENDED  DATE      100188 

< 

MARKET:  KENAI  PENINSULAR     MARKET:  SITKA 

e 
.1— 

NUMBER  OF  BEDROOMS          NUMBER  OF  BEDROOMS 

IS 

STRUCTURE  TYPE 

-0-   -1-   -2-   -3-   -4*      -0-   -1-   -2-   -3-   -4* 

DETACHED 

781   867   974               610  734   874  • 

2 

SEMI-DETACHED/ROW 

455   594   680  766   873     310  396  501   632   757  ' 

9 

WALKUP 

371   440   505   565   664      299   383   477   562   646 

S 

ELEVATOR  ?-4  STY 

453  535  680              391   472  618 

ELEVATOR  S*  STY 

H 

MANUFACTURED  HOME 

EFFECTIVE  DATE    100186     EFFECTIVE  DATE    100186 

\ 

f 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 

h* 

(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 

\ 

8 

REGION  10 

5 

,; 

PORTLAND  OFFICE 

■ 

•-. 

MARKET:  PORTLAND 

MARKET:  BEND 

MARKET:  COOS  BAY 

MARKET:  BOISE 

' 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF 

BEDROOMS 

? 

STRUCTURE  TYPE 

-0-   -1-   -2-   -3-   -44- 

-0-   -1-   -2-   -3-   -4-t- 

-0-   -1-   -2-   -3-   -4+ 

-0-   -1-   -2- 

-3-   -4* 

s« 

DETACHED 

479   592   642 

366   470   525 

366   428   476 

451 

533   575 

<B 

SEMI-DETACHED/ROW 

306   365   434   528   578 

273   286   331   406   456 

250  283   331   407   453 

307   344   376 

489   542 

s> 

WALKUP 

294   362   420   485   564 

208   268   311   384   425 

222   269   322   393  440 

275   326   370 

466   508 

90 

}^ 

ELEVATOR  2-4  STY 

305   375   437 

221   288   329 

233   283  337 

299   336   384 

f 

r'- ' 

ELEVATOR  5*  STY 

369   438   592 

370   439   503 

•-_ 

MANUFACTURED  HOME 

1 

■;-" 

EFFECTIVE  DATE    100186 

EFFECTIVE  DATE    100186 

EFFECTIVE  DATE    100186 

EFFECTIVE  DATE 

100186 

«5 

■  ■ ' 

TRENDED  DATE      100188 

TRENDED  DATE      100188 

TRENDED  DATE      100188 

TRENDED  DATE 

100188 

< 

MARKET:  EUGENE 

MARKET:  IDAHO  FALLS 

MARKET:  POCATELLO 

MARKET:  COEUR 

D'ALEN 

i; 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF  BEDROOMS 

NUMBER  OF 

BEDROOMS 

s 

STRUCTURE  TYPE 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2-   -3-   -4+ 

-0-   -1-   -2-   -3-   -4* 

-0-   -1-   -2- 

-3-   -4* 

w 

DETACHED 

386  486  541 

342   386  430 

397   501   537 

384 

475   524 

z 

SEMI-DETACHED/ROW 

233   267   361   440   483 

251   256   305   357   401 

255   276   377   436   492 

257   267   347 

405   447 

o 

WALKUP 

214   260  327   423   456 

188   237   284   342   386 

207   258   342   414   445 

229   245   306 

385   419 

s 

ELEVATOR  2-4  STY 

227   277   346 

251   260  325 

ELEVATOR  S*  STY 

? 

MANUFACTURED  HOME 

« 

EFFECTIVE  DATE    100186 

EFFECTIVE  DATE    100186 

EFFECTIVE  DATE    100186 

EFFECTIVE  DATE 

100186 

n 

TRENDED  DATE      100188 

TRENDED  DATE      100188 

TRENDED  DATE      100188 

TRENDED  DATE 

100188 

03 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  10 


SEATTLE  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  SEATTLE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
604  668  758 
338  416  SOS  603  699 
330  410  503  572  588 
369  441  545 
414   479   582 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 

MARKET:  SPOKANE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
451  520  602 
277  320  399  463  534 
243  297  367  441  509 
260  332  384 
376   426   545 

EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  BELLINGHAM 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
460  545  621 
295  337  408  503  555 
252  322  398  481  540 
269   339  416 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  OLYMPIA 

NUMBER  OF  BEDROOMS 


•1- 


-4+ 


438  525  624 

332   351   378  473  562 

253   323   372  448  534 

270  340  415 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 


MARKET:  YAKIMA 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4* 

431   518  607 

286   329   406   474  555 

236   307   366   451  530 
253   330  383 


EFFECTIVE  DATE    100186 
TRENDED  DATE      100188 
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Cotton,  wool,  and  man-made  textiles: 

India,  15105 

Yugoslavia,  15105 

Defense  Department 

See  Air  Force  Department;  Army  Department 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Beale,  James,  M.D.,  15149 
Boro  Pharmacy  et  al.,  15151 
Green's  Prescription  Center,  15153 
Robinson,  Richard  T..  M.D.,  15153 


Syncon  Pharmaceuticals.  Inc.,  15155 
Economic  Regulatory  Administration 

NOTICES 

Consent  orders: 
Texaco  Inc.,  15106 

Employment  Standards  Administration 

See  Wage  and  Hour  Division 

Energy  Department 

See  Economic  Regulatory  Administration;  Federal  Energy 
Regulatory  Commission;  Hearings  and  Appeals  Office, 
Energy  Department 

Environmental  Protection  Agency 

RULES 

Hazardous  waste: 
Identification  and  listing — 
Exclusions;  correction,  15170 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Definitions  and  interpretations,  etc. — 

Onions  and  green  onions,  15039 
Permethrin,  15040 
Terbufos,  15040 
Program  Fraud  Civil  Remedies  Act;  implementation,  15182 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
.Florida.  15064 
NOTICES 

Pesticides;  experimental  use  permits,  etc.: 

Abbott  Laboratories  et  al.,  15128 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Bourdeaudhui  and  Kapinos  case,  15129 
(2  documents] 
Toxic  and  hazardous  substances  control: 
Premanufacture  notices  reciepts,  15130 

Executive  Office  of  the  President 

See  Presidential  Documents;  Science  and  Technology  Policy 
Office 

Export  Administration 

See  International  Trade  Administration 

Federal  Aviation  Administration 

RULES 

Aircraft  products  and  parts,  certification: 
Special  conditions — 
British  Aerospace  Jetstream  Series  3200,  Model  3201 
airplanes,  15017 
Restricted  areas,  15021 

(2  documents] 
PROPOSED  RULES 
Airworthiness  directives: 

Textron  Lycoming.  15057 
NOTICES 

Airport  noise  compatability  program: 
Anchorage  International  Airport.  AK,  15164 


IV 
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Meetings: 
Informal  airspace  meetings — 
California.  15164 


Federal  Communications  Commission 

(40T)CES  I 

Meetings:  J 

Advanced  Television  Service  Advisory  Committee.  15139 
Meetings;  Sunshine  Act,  15168 

Federal  Crop  Insurance  Corporatipn 

RULES 

Crop  insurance  endorsements,  eta: 

Beans,  com,  etc.,  15015 

Figs,  15014 

Malting  barley,  15013 
PROPOSED  RULES 
Crop  insurance;  various  commodities: 

Com.  15045 

Federal  Emergency  Management  Agency 

PROPOSED  RULES 

Flood  elevation  determinations: 
Pennsylvania;  correction,  15066 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  gas  companies  (Natural  Gas  Act),  etc.: 
Natural  gas  data  collection  system,  15023 

PROPOSED  RULES 

Natural  Gas  Policy  Act: 

Interstate  natural  gas  pipeline  capacity,  brokering,  15061 
NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

Kansas  Gas  and  Electric  Co.  efal.,  15116 

Union  Country  Utilities  Authority  et  al.,  15116 
Environmental  statements;  availability,  etc.: 

Northeast  U.S.  Pipeline  Projects;  technical  conference, 
15118 
Hydroelectric  applications,  15119 
Natural  gas  certificate  filings: 

Tennessee  Gas  Pipeline  Co.  et  at.  15123 

Federal  Grain  Inspection  Servic* 

RULES 

Grain  standards: 
Official  U.S.  standards;  barley  protein  content,  15016 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Lincoln  and  Boyle  Counties.  KY,  15165 
Pulaski  County,  KY,  15165 


Federal  Home  Loan  Bank  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Hamilton-Reliance  Savings  Association.  15139 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  15168 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  15168 
Applications,  hearings,  determinations,  etc.: 
Bank  of  Montreal;  correction,  15139 


Fish  and  Wildlife  Service 

RULES 

Importation,  exportation,  and  transportation  of  wildlife: 
Humane  and  healthful  transportation  to  U.S.  of  wild 
animals  and  birds,  15041 

Food  and  Drug  Administration 

NOTICES 

Meetings: 
Advisory  committees,  panels,  etc.;  correction,  15170 

Forest  Service 

RULES 

Timber  sales:  national  forest: 

Buy-out  provisions,  15035 
NOTICES 
Environmental  statements;  availability,  etc.: 

Bitterroot  National  Forest,  MT,  15072 

General  Accounting  Office 

PROPOSED  RULES 

Personnel;  political  activities,  15043 

Geological  Survey 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
15144 

Health  and  Human  Services  Department 

See  also  Centers  for  Disease  Control;  Food  and  Drug 

Administration;  Public  Health  Service 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  for  Health,  15140 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed,  15124 
Decisions  and  orders,  15125 

(2  documents) 
Remedial  orders: 

Objections  filed,  15126 
Special  refund  procedures;  implementation,  15126 

Interior  Department 

See  Fish  and  Wildlife  Service;  Geological  Survey;  Land 
Management  Bureau;  National  Park  Service; 
Reclamation  Bureau;  Surface  Mining  Reclamation  and 
Enforcement  Office 

International  Trade  Administration 

NOTICES 

Antidumping: 
Antifriction  bearings  (other  than  tapered  roller  bearings) 
and  parts  from — 
France,  15074 
Italy,  15075 
Japan,  15076 
Romania,  15077 
Singapore,  15078 
Sweden,  15080 
Thailand,  15082 
United  Kingdom,  15081 
West  Germany,  15073 
Antidumping  and  countervailing  duties: 
Administrative  review  requests,  15083 


Countervailing  duties: 
Antifriction  bearings  (other  than  tapered  roller  bearings) 
and  parts  from — 
Singapore,  15084 
Thailand,  15086 
Carbon  black  from  Mexico,  15087 
.Ceramic  tile  from  Mexico.  15090 
Iron-metal  castings  from  Mexico,  15093 
Non-rubber  footwear  from  Argentina,  15094 
Machine  tools  special  issue  license;  U.S.-Taiwan 

•    arrangement.  15096   , 
Meetings: 
Automated  Manufacturing  Equipment  Technical  Advisory 
Committee,  15097 
Short  supply  determinations: 
Continuous-cast  steel  slabs,  15097 
.Hot-rolled  sheet,  15098 
Seamless  hot-finished  alloy  steel  pipe,  15098 
Applications,  hearings,  determinations,  etc.: 
Institute  of  Human  Origins,  Berkeley  Geochronology 

Center,  15099 
Massachusetts  Institute  of  Technology  et  al.,  15101 
University  of  Nebraska,  15104 

IntemationaMrade  Commission 

NOTICES 

Import  investigations: 
Erasable  programmable  read  only  memories,  components, 

products  containing  such  memories,  and  process  for 

making  memories,  15147 
High  geometric  surface  area  catalysts  and  components, 

15147 

Interstate  Commerce  Commission 

NOTICES 

Motor  carriers;  control,  purchase,  and  tariff  filing 
exemptions,  etc.: 

Carolina  Trailways,  15147 

Southeastem  Trailways;  Inc.,  et  al.,  15148 
Railroad  services  abandonment:  ^ 

Missouri  Pacific  Railroad  Co.,  15149 

Justice  Assistance  Bureau 

NOTICES 

Grants;  availability,  etc.: 
Criminal  justice  discretionary  grant  program,  15172 

Justice  Department 

See  Drug  Enforcement  Administration;  Justice  Assistance 
Bureau 

Labor  Department 

See  Occupational  Safety  and  Health  Administration;  Wage 
and  Hour  Division 

Land  Management  Bureau 

RULES 

Public  land  orders: 

Montana,  15041 
NOtlCES 
Agency  information  collection  activities  under  OMB  review, 

15143 
Withdrawal  and  reservation  of  lands: 

Washington;  correction,  15170 

Wyoming,  15144 


Maritime  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Chesnut  Shipping  Co.  et  al.,  15166 

Merit  Systems  Protection  Board 

NOTICES 

Sexual  harassment  in  Federal  Government;  availability  of 
report,  15156 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

National  Aeronautics  and  Space  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

15156, 15157 

(2  documents) 
Environmental  statements;  availability,  etc.: 
Advanced  solid  rocket  motor,  15157 

National  Archives  and  Records  Administration 

NOTICES 

Agency  records  schedules;  availability,  15159 
National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  standards: 
Occupant  crash  protection — 
Automatic  restraint  requirements;  petition  denied,  15067 

National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Fishery  conservation  and  management: 

Soviet  Union;  termination  of  certification,  15104 
Meetings: 

North  Pacific  Fishery  Management  Council,  15104 

National  Parle  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Big  Cypress  National  Preserve,  FL,  15145 
Death  Valley  National  Monument.  CA  and  NV,  15145 

National  Register  of  Historic  Places: 
Pending  nominations — 
Arkansas  et  al.,  15145 

National  Science  Foundation 

NOTICES 

Meetings;  Sunshine  Act,  15169 
Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Financial  protection  requirements  and  indemnity 
agreements: 

Facility  form  nuclear  liability  insurance  policy; 
miscellaneous  amendments,  15049 
NOTICES 
Environmental  statements;  availability,  etc.: 

General  Public  Utilities  Nuclear  Corp.,  15160 
Meetings;  Sunshine  Act,  15168 
Applications,  hearings,  determinations,  etc.: 

General  PubUc  Utilities  Nuclear  Corp.  et  al.,  15160 
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Occupation&l  Safety  and  Healtti  Administration 

RULES 

Safety  and  health  standards: 
Hazard  communication 
Reporting  and  recordkeeping  requirements,  15033 

Postal  Service 

NOTICES 

Meetings;  Sunshine  Act,  15169 

Presidential  Documents 

AOMNISTRATIVE  ORDERS 

Nicaraguan  emergency;  continuation  (Notice  of  April  25. 
1988),  15011 

Public  Healtti  Service  j 

See  also  Centers  for  Disease  Control;  Food  and  Drug 

Administration 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Agency  for  Toxic  Substances  and  Disease  Registry. 

Administrator,  15141 
National  Institutes  of  Health,  15141 
Privacy  Act: 
Systems  of  records,  15141 

Reclamation  Bureau 

NOTICES 

Colorado-Big  Thompson  Project,  CO;  decision  not  to 
transfer  operation  and  maintenance  to  Northern 
Colorado  Water  Conservancy  District,  15146 

Science  and  Tectinoiogy  Policy  Office 

NOTICES 

Meetings: 

White  House  Science  Council,  15161 

Securities  and  Exchange  Commission 

RULES 

Securities  and  investment  companies: 

Investment  companies;  advertising,  15022 
NOTICES 
Self-regulatory  organizations;  proposed  rule  changes: 

National  Association  of  Securities  Dealers,  Inc.,  15161 
Applications,  hearings,  determinations,  etc.: 

Public  utility  holding  company  filings,  15162 

Small  Business  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Ameriway  Venture  Partners  1, 15163 

State  Department 

NOTICES 

Foreign  Assistance  Act;  Presidential  determination,  15163 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Indian  lands  program: 

Coal  leases;  terms  and  conditions  incorporation,  15064 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
15146 


Textile  Agreements  implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 


Transportation  Department 

See  Federal  Aviation  Administration;  Federal  Highway 
Administration;  Maritime  Administration;  National 
Highway  TrafHc  Safety  Administration 

Treasury  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
15166, 15167 
(3  documents) 

Wage  and  Hour  Division 

PROPOSED  RULES 

Homeworkers;  employment  in  industries,  15063 


Separate  Parts  In  This  Issue 

Part  11 

Department  of  Justice.  Bureau  of  Justice  Assistance,  15172 

Part  III 

Environmental  Protection  Agency,  15182 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  fmding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Title  3- 

The  President 


[FR  Doc.  88-9433 
Fiied  4-25-88;  3:37  pm] 
Billing  code  319&-01-M 


Presidential  Documents 

Notice  of  April  25,  1988 

Continuation  of  Nicaraguan  Emergency 


On  May  1, 1985,  by  Executive  Order  No.  12513, 1  declared  a  national  emergen- 
cy to  deal  with  the  threat  to  the  national  security  and  foreign  policy  of  the 
United  States  constituted  by  the  situation  in  Nicaragua.  On  April  21,  1987,  I 
annouriced  the  continuation  of  that  emergency  beyond  May  1,  1987.  Because 
the  actions  and  policies  of  the  Government  of  Nicaragua  continue  to  pose  an 
unusual  and  extraordinary  threat  to  the  national  security  and  foreign  policy  of 
the  United  States,  the  national  emergency  declared  on  May  1,  1985,  and 
subsequently  extended,  must  continue  in  effect  beyond  May  1,  1988.  There- 
fore, in  accordance  with  Section  202(d)  of  the  National  Emergencies  Act  (50 
U.S.C.  1622(d)).  I  am  continuing  the  national  emergency  with  respect  to 
Nicaragua.  This  notice  shall  be  published  in  the  Federal  Register  and  transmit- 
ted to  the  Congress. 


THE  WHITE  HOUSE, 
April  25,  1988. 
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Rules  and  Regulations 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  soM 
by  the  Superintendent  of  Documerrts. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Office  of  ttie  Secretary 
7  CFR  Part  2 

Revision  of  Delegations  of  Authority; 
Deputy  Secretary  et  al. 

agency:  Department  of  Agriculture. 
action:  Final  rule. 

summary:  This  document  revises  the 

delegations  of  authority  froin  the 

Secretary  of  Agriculture  and  general 

officers  of  the  Department  to  reflect  the 

designee  of  the  Secretary  under  section 

212(e)  of  the  Immigration  and 

Nationality  Act. 

EFFECTIVE  DATE:  April  27, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  Siegler,  Deputy  Assistant 
General  Counsel.  Office  of  the  General 
Counsel,  United  States  Department  of 
Agriculture,  Washington,  DC  202S0  (202) 
447-6035. 

SUPPLEMENTARY  INFORMATION:  Certain 

classes  of  persons  who  are  admitted  to 
this  country  as  participants  in 
educational  exdiange  programs  are 
required  by  section  212(e)  of  the 
Immigration  and  Nationality  Act  (8 
U.S.C.  1182(e))  to  have  resided  in  the 
country  of  their  nationality  for  two  years 
following  departure  from  the  U.S.  before 
they  are  eligible  to  apply  for  an 
immigrant  visa,  for  permanent 
residence,  or  for  a  nonimmigrant  visa. 
The  subsection  authorizes  an  interested 
agency  to  request  a  waiver  of  the  two 
year  residency  requirement  m  certain 
circumstances.  The  head  of  an  agency  or 
his  designee  is  required  by  22  CFR 
514.31(c)  to  attest  that  from  the  agency's 
point  of  view  (1)  the  granting  of  the 
waiver  would  be  in  the  pubUc  interest 
and  (2)  the  exchange  visitor's 
compliance  with  the  two  year  home- 
country  physical  presence  requirement 
would  be  clearly  detrimental  to  a 


program  or  activity  of  official  interest  to 
the  agency.  In  those  circumstances,  and 
with  the  favorable  recommendation  of 
the  Director  of  the  United  States 
Information  Agency,  the  Attorney 
General  may  grant  such  waivers.  This 
document  reflects  that  the  Secretary  of 
Agriculture's  designee  is  the  Assistant 
Secretary  for  Science  and  Education. 
This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553,  notice  of  proposed  rule 
making  and  opportunity  for  comment 
are  not  required,  and  this  rule  may  be 
made  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Further,  since  this  rule  relates  to  internal 
agency  management,  it  is  exempt  from 
the  provisions  of  Executive  Order  No. 
12291.  Finally,  this  action  is  not  a  rule  as 
defined  by  Pub.  L  No.  96-354,  the 
Regulatory  Flexibility  Act  and  thus  is 
exempt  from  the  provisions  of  that  Act. 

List  of  Subjects  in  7  CFR  Part  2 

Authority  delegations  (Government 
agencies). 

Accordingly,  Part  2,  Title  7,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  Reorganization 
Plan  No.  2  of  1953. 

Subpart  C— Delegations  of  Authority 
to  the  Deputy  Secretary,  the  Under 
Secretary  for  Intemationai  Affairs  and 
Commodity  Programs,  the  Under 
Secretary  for  Small  Community  and 
Rural  Development,  and  Assistant 
Secretaries 

2.  Section  2.30  is  amended  by  adding  a 
new  paragraph  (f)  to  read  as  follows: 

§2.30    Delegations  of  authority  to  the 

Assistant  S«cr«tary  for  Sciwtc*  and 

EducatlorL 

*        ♦        *        *        • 

(f)  Related  to  immigration.  Serve  as 
the  designee  of  the  Secretary  pursuant 
to  section  212(e)  of  the  Immigration  and 
Nationahty  Act  (8  U.S.C.  1182(e))  and  22 
CFR  514.31(c). 


Date:  April  21, 1988. 
Richard  E.  Lyng. 

Secretary  of  Agriculture. 

[PR  Doc.  88-9227  Filed  4-2b-*ki.  8.45  am) 

BILUNO  C006  M1041-M 

Federal  Crop  insurance  Corporation 
7  CFR  Part  401 

[Amendment  No.  27;  Docket  No.  S429S1 

General  Crop  Insurance  Regulations; 
Malting  Barley  Option 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  adopts,  as  a 
final  rule,  an  interim  rule  which  was 
published  in  the  Federal  Register  on 
Wednesday,  November  25. 1987  at  52  FR 
45156.  The  interim  rule  amended  the 
General  Crop  Insurance  Regulations  (7 
CFR  Part  401),  by  adding  a  new 
§  401.135,  to  be  known  as  the  Malting 
Barley  Option,  which  provides  the 
provisions  of  crop  insurance  protection 
on  malting  barley  as  an  option  to  the 
Barley  Endorsement  to  the  general  crop 
insurance  policy. 

EFFECTIVE  DATE:  April  27,  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250, 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
November  1, 1992. 

John  Marshall,  Manager.  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
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the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  Federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovemmented  I 
consultation  with  State  and  local  ' 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  signficant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is ' 
needed. 

On  Wednesday,  November  25, 1987, 
FCIC  published  an  interim  rule,  effective 
upon  publication  in  the  Federal  Register 
at  52  FR  45156,  amending  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401),  by  adding  a  new  section  §  401.135, 
to  be  known  as  the  Malting  Barley 
Option,  which  provides  the  provisions  of 
crop  insurance  protection  on  malting 
barley  as  an  option  to  the  Barley 
Endorsement  (7  CFR  401.103). 

Written  comments  on  the  interim  rule 
were  solicited  by  FCIC  for  60  days  after 
publication  of  the  rule  in  the  Federal 
Register,  and  the  rule  was  scheduled  for 
review  so  that  any  amendments  made 
necessary  by  public  comment  could  be 
published  in  the  Federal  Register  as 
quickly  as  possible.  Three  comments 
were  received,  all  of  which  addressed 
the  issue  of  unit  defmition  under  the 
Malting  Barley  Option. 

The  commenters  expressed  ' 

dissatisfaction  with  the  determination 
by  FCIC  to  include  all  malting  barley  as 
one  unit  for  insurance  purposes  unless  it 
was  agreed  in  writing  by  FCIC  to  allow 
separate  units.  This  determination  was 
made  for  the  1987  crop  year  and  was 
continued  for  the  1988  crop  year  in  the 
published  interim  rule. 

The  concept  of  additional  unit 
division  beyond  the  natural  unit  was 
implemented  in  some  areas  by  FCIC  on 
Wheat,  Bariey,  Oats,  Flax,  Rye,  Com, 
Grain  Sorghum,  Sunflowers,  SaHlowers, 
and  Soybeans.  FCIC  actuarial  studies 
indicate  that  unit  division  results  in  an 
increased  risk  and  higher  indemnities 
which  mandates  a  corresponding 
increase  in  premium. 


Unit  division  was  not  allowed  in 
Malting  Barley  insurance  in  the  1987 
crop  year  because  of  administrative 
problems  associated  with  various 
determinations. 

In  1988,  unit  division  was  allowed 
with  an  additional  premium  charge  for 
unit  division  beyond  the  natural  unit. 

The  interim  rule  became  effective  for 
the  1988  crop  year  on  December  31, 1987. 
On  further  review  of  the  interim  rule 
based  upon  the  comments  received, 
FCIC  has  determined  that  it  is  unable  to 
effect  changes  in  the  unit  determination 
for  the  1988  crop  year  because  contracts 
have  been  signed  and  malting  barley 
crop  insurance  guarantees  have  been 
determined  based  upon  those  contract 
prices. 

FCIC  is  considering  the  problem  of 
unit  division  for  the  19d9  crop  year. 

With  the  considerations  outlined 
above,  the  interim  rule  published  at  52 
FR  54156  is  hereby  adopted  as  fmal. 

List  of  Subjects  in  7  CFR  Part  401 

Crop  insurance.  General  crop 
insurance  regulations. 

Final  Rule 

The  Federal  Register  on  Wednesday, 
November  25, 1987,  at  52  FR  45156,  is 
hereby  adopted  as  final. 

Authority:  Sees.  506.  516,  Pub.  L  75-430,  52 
Stat.  73,  77,  as  amended  (7  U.S.C.  1506, 1516). 

Done  in  Washington,  DC,  on  March  31, 
1988. 

John  Marshall, 

Manager,  Federal  Crop  Insurance 
Corporation. 
[FR  Doc.  88-9040  Filed  4-26-88;  8:45  am] 
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7  CFR  Part  401 

[Amandnwnt  No.  16;  Doc  No.  5S40S] 

General  Crop  Insurance  Regulations; 
Fig  Endorsement 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401),  effective  for  the  1988  and 
succeeding  crop  years,  by  adding  a  new 
section,  7  CFR  401.125,  to  be  known  as 
the  Fig  Endorsement.  The  intended 
effect  of  this  rule  is  to  provide  the 
regulations  for  crop  insurance  protection 
on  figs  in  an  endorsement  to  the  general 
crop  insurance  policy. 
EFFECTIVE  DATE:  April  27, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Peter  F.  Cole,  Secretary,  Federal  Crop 


Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250, 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
estabUshed  for  these  regulations  is 
established  as  January  1, 1993. 

John  Marshall,  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  signiticant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  adds  to  the  General  Crop 
Insurance  Regulations  (7  CFR  Part  401). 
a  new  section  to  be  known  as  7  CFR 
401.125,  the  Fig  Endorsement,  effective 
for  the  1988  and  succeeding  crop  years, 
to  provide  the  provisions  for  insuring 
figs. 

On  Wednesday,  March  2, 1988,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  53 
FR  6552,  to  provide  the  regulations  for 
crop  insurance  protection  on  figs  in  an 
endorsement  to  the  general  crop 
insurance  policy.  The  public  was  given 
30  days  in  which  to  submit  written 


comment  data,  and  opinions  on  the 
proposed  rule,  but  none  were  received. 
Therefore,  the  rule  published  at  53  FR 
6552  is  herewith  adopted  as  final. 

Inasmuch  as  this  is  a  new  program 
offering  by  FCIC  and  potential  producer- 
insureds  need  as  much  time  as  possible 
to  understand  the  program,  good  cause 
is  shown  for  making  this  rule  effective  in 
less  than  30  days. 

List  of  Subjects  in  7  CFR  Part  401 

General  crop  insurance  Regulations. 
Fig  endorsement. 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  etseq.), 
the  Federal  Crop  Insurance  Corporation 
amends  the  General  Crop  Insurance 
Regulations  (7  CFR  Part  401),  effective 
for  the  1988  and  succeeding  crop  years, 
as  follows: 

PART  401~(  AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  Sees.  506,  516,  Pub.  L  75-430,  52 
Stat.  73,  77.  as  amended  (7  U.S.C.  1506, 1516). 

2. 7  CFR  Part  401  is  amended  to  add  a 
new  section  to  be  known  as  7  CFR 
401.125  Fig  Endorsement,  effective  for 
die  1988  and  Succeeding  Crop  Years,  to 
read  as  follows: 

§491.125    Fig  EndorsMfwnt 

The  provisions  of  the  Fig  Crop 
Insurance  Endorsement  for  die  1988  and 
subsequent  crop  years  are  as  follows: 

DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Coiporation  Fig 
Endorsement 

1.  Insured  crop. 

a.  The  crop  insured  will  be  commercially 
grown  dried  figs. 

b.  In  addition  to  the  figs  not  insurable 
under  section  2  of  the  general  crop  insurance 
policy,  we  do  not  insure  any  figs: 

(1)  Which  are  not  irrigated; 

(2)  Which  have  not  reached  the  seventh 
growing  season  after  being  set  out; 

(3)  Grown  for  purposes  other  than  for  dried 
figs; 

(4)  Grown  with  another  crop; 

(5)  Unless  acceptable  production  records 
for  at  least  the  previous  crop  year  are 
provided; 

(6)  With  less  than  90  percent  of  a  stand 
based  on  the  original  planting  pattern  unless 
we  agree,  in  writing,  to  insure  such  acreage; 

(7)  Which  we  inspect  and  consider  not 
acceptable; 

(8)  For  the  crop  year  the  application  is  filed 
unless  such  acreage  has  been  inspected  and 
accepted  by  us;  or 

(9)  Acquired  for  tJ»e  crop  year  unless  such 
acreage  has  been  inspected  and  accepted  by 
us.  , 

2.. Causes  of  loss. 

a.  The  insurance  provided  is  against 


unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

(1)  Adverse  weather 

(2)  Earthquake; 

(3)  Fire; 

(4)  Volcanic  eruption; 

(5)  Wildlife:  and 

(6)  Failure  of  the  irrigation  water  supply 
due  to  an  unavoidable  cause  occurring  after 
insurance  attaches; 

unless  those  causes  are  excepted,  excluded  or 
limited  by  the  actuarial  table  or  section  9  of 
the  general  crop  insurance  policy. 

b.  In  addition  to  the  causes  of  loss  not 
insured  against  in  section  1  of  the  general 
crop  insurance  policy,  we  %vill  not  insure 
against: 

(1)  Any  loss  of  production  due  to  fire, 
where  weeds  and  other  forms  of  undergrowth 
have  not  been  controlled  or  tree  pruning 
debris  has  not  been  removed  from  the  grove; 
or 

(2)  The  inability  to  market  the  fiiiit  as  a 
direct  result  of  quarantine,  boycott,  or  refusal 
of  any  entity  to  accept  production. 

3.  Report  of  acreage,  share,  type  and 
practice  (Acreage  Report). 

a.  In  addition  to  the  information  required  in 
section  3  of  the  general  crop  insurance  policy, 
you  must  report  the  crop  type. 

b.  You  must  submit  the  acreage  report 
described  in  section  3  of  the  general  crop 
insurance  policy  by  March  1. 

c.  By  applying  for  fig  crop  insurance,  you 
authorize  us  to  determine  or  verify  your 
production  and  acreage  from  records 
maintained  by  the  California  Fig  Advisory 
Board  or  the  fig  packer. 

4.  Annual  premium. 

The  annual  premium  amount  is  computed 
by  multiplying  the  production  guarantee 
times  the  price  election,  times  the  premium 
rate,  times  the  insured  acreage,  times  your 
share  on  the  date  insurance  attaches.  • 

5.  Insurance  period. 

In  lieu  of  the  provisions  of  section  7  of  the 
general  crop  insurance  policy  insurance 
attaches  on  each  unit  on  March  1  and 
insurance  ends  at  the  earliest  of: 

(1)  Total  destruction  of  the  fig  crop; 

(2)  The  date  harvest  of  the  figs  (by  type) 
should  have  started  on  any  acreage  that  will 
not  be  harvested; 

(3)  Harvest  of  the  figs; 

(4)  Final  adjustment  of  a  loss;  or 

(5)  October  31. 

6.  Unit  division. 

a.  In  addition  to  the  provisions  in 
subsection  17.q.  of  the  general  crop  insurance 
policy,  a  unit  will  be  all  insurable  acreage  of 
an  insurable  type  of  fig  in  the  county. 

b.  Fig  acreage  that  would  otherwise  be  one 
unit  may  be  divided  into  more  than  one  unit  if 
you  agree  to  pay  additional  premium  as 
provided  for  by  the  acturial  table  and  if  for 
each  proposed  unit: 

(1)  You  maintain  written,  verifiable  records 
of  acreage  and  harvested  production  for  at 
least  the  previous  crop  year,  and  production 
■reports  based  on  those  records  are  filed  to 
obtain  an  insurance  guarantee;  and 

(2)  The  acreage  of  insured  figs  is  located  on 
noncontiguous  land.  If  you  have  a  loss  on  any 
unit,  production  records  for  all  harvested 
units  must  be  provided.  Production  that  is 


commingled  between  optional  units  will 
cause  those  units  to  be  combined. 
7.  Claim  for  indemnity. 

a.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2)  Subtracting  therefrom  the  total 
production  of  figs  to  be  counted  (see 
subsection  7.b.): 

(3)  Multiplying  the  remainder  by  the  price 
election;  and 

(4)  Multiplying  this  product  by  your  share. 

b.  The  total  production  (pounds)  to  be 
counted  for  a  unit  will  include  all  harvested 
and  appraised  marketable  figs,  as  defined  by 
the  Marketing  Order  for  Dried  Figs,  as 
amended. 

(1)  All  substandard  production  must  be 
inspected  by  us  and  we  must  give  written 
consent  to  you  prior  to  delivery  to  the 
substandard  pool.  If  the  substandard 
production  is  not  inspected  or  we  do  not  give 
written  consent  prior  to  the  delivery  to  the 
substandard  pooL  all  production  will  be 
counted  as  marketable  production. 

(2)  Appraised  production  to  be  counted  mil 
include: 

(a)  Potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  fig  farming  practices; 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned,  damaged  solely 
by  an  uninsured  cause,  or  destroyed  by  you 
without  our  consent;  and 

(c)  Any  unharvested  production. 

(3)  Any  appraisal  we  have  made  on  insured 
acreage  will  be  considered  production  to 
count  unless  such  acreage  is: 

(a)  Not  harvested  before  the  harvest  of  figs 
becomes  general  in  the  county; 

(b)  Further  damaged  by  an  insured  cause 
and  reappraised  by  us:  or 

(c)  Harvested. 

8.  Cancellation  and  termination  dates. 
The  cancellation  and  termination  dates  ore 

February  28. 

9.  Contract  changes. 

The  date  on  which  contract  changes  will  be 
available  in  your  service  office  is  October  31 
preceding  the  cancellation  date. 

10.  Meaning  of  terms. 

a.  "Harvesr  means  the  picking  of  the  figs 
from  the  trees  or  ground  by  hand  or  machine 
for  the  purpose  of  removal  trom  the  orchard. 

b.  "Non-contiguous  land'  means  land 
which  is  not  touching  at  any  point,  except 
that  land  which  is  separated  by  only  a  public 
or  private  right-of-way  will  be  considered 
contiguous. 

c.  "Substandard production"  means 
production  that  does  not  meet  minimum 
grade  standards  and  is  defined  as 
"substandard"  by  the  Marketing  Order  for 
Dried  Figs,  as  amended,  which  is  in  effect  on 
the  date  insurance  attaches. 

Done  in  Washington.  DC,  on  March  30, 
1988. 

John  Marshall, 

Manager.  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  88-9041  Filed  4-26-88;  8:45  am] 
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7  CFR  Parts  401  and  437 
[Docket  No.  5S53S] 


Bean,  Com,  Grain  Sorghum,  Soybean, 
Sweet  Com,  and  Tomato  Crop 
Insurance  Regulations 

agency:  Federal  Crop  Insurance 
Corporation.  USDA. 
action:  Notice  of  extension  of  sales 
closing  dates. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  herewith  gives 
notice  of  the  extension  of  the  sales 
closing  date  for  acccepting  applications 
for  bean,  com,  grain  sorghum,  soybean, 
sweet  com,  and  tomato  crops  insured  by 
FCIC  in  Delaware  having  a  sales  closing 
date  of  April  15.  effective  for  the  1988 
crop  year  only.  This  action  is  necessary 
because  the  State  of  Delaware  has 
enacted  a  resolution  to  match  the  FCIC 
subsidy  for  spring-planted  acreage.  The 
intended  effect  of  this  action  is  to:  (1] 
Provide  additional  time  for  producers  to 
consider  crop  insurance  in  light  of  this 
additional  premium  subsidy  by  the  State 
of  Delaware;  (2]  extend  the  sales  of  crop 
insurance  on  such  crops  with  an  April 
15, 1988,  sales  closing  date  to  April  30. 
1988;  (3)  advise  all  interested  parties  of 
the  extension  of  the  sales  closing  date; 
and,  (4)  comply  with  the  provisions  of 
the  bean,  com,  grain  sorghum,  soybean, 
sweet  com,  and  tomato  crop  insiu'ance 
programs  with  respect  to  the  Manager's 
authority  to  extend  sales  closing  dates. 
EFFECTIVE  DATE:  April  27. 1988. 
FON  FUflTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC,  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  The 
sales  closing  date  for  accepting 
apphcations  for  crop  insurance  on  bean, 
com,  grain  sorghum,  soybean,  and 
tomato  crop  insurance  (under  the 
provisions  contained  in  7  CFR 
401.10e(b)),  and  on  sweet  com  (undeir 
the  provisions  contained  in  7  CFR 
437.7(b))  in  Delaware  is  April  15, 1988. 

Under  the  provisions  contained  in  7 
CFR  401  and  437,  the  sales  closing  date 
for  accepting  appUcations  these  crops 
may  be  extended  by  placing  the 
extended  date  on  file  in  the  service 
office  and  by  publishing  a  notice  in  the 
Federal  Reguter  upon  determination 
that  no  adverse  selectivity  will  result 
from  such  extension.  If  adverse 
conditions  develop  during  such  period, 
FCIC  will  immediately  discontinue 
acceptance  of  applications. 

Because  of  the  circiunstances  outlined 
above,  FCIC  is  extendig  the  sales 
closing  dates  for  i^uch  crops  in  Delaware 


from  April  15, 1988,  to  through  the  close 
of  business  on  April  30, 1988,  effective 
for  the  1988  crop  year  only. 

Accordingly,  pursuant  to  the  authority 
contained  in  7  CFR  Parts  401  and  437, 
the  Federal  Crop  Insurance  Corporation 
herewith  gives  notice  that  the  sales 
closing  date  for  accepting  applications 
for  Bean,  Com,  Grain  Sorghimi. 
Soybean.  Sweet  Com.  and  Tomato  Crop 
Insurance  in  Delaware  is  hereby 
extended  through  the  close  of  business 
on  April  30. 1988.  effective  for  the  1988 
crop  year  only. 

Authority:  Sees.  506.  516,  Pub.  L.  75-430.  52 
Stat.  73. 77.  as  amended  (7  U.S.C.  1506, 1516). 

Done  in  Washington,  DC,  on  April  20, 1988 
Edward  D.  Hevn, 

Acting  Manager,  Federal  Crop  Insurance 

Corporation. 

(PR  Doc.  88-mee  Filed  4-2&-88: 8:45  am] 

BUXMQ  CODE  9410-OS-H 


Federal  Grain  Inspection  Servics 
7  CFR  Part  810 

Official  U,S.  Standards  for  Grain; 
General  Provisions 

AOENCV:  Federal  Grain  Inspection 

Service. 

action:  Emergency  final  rule. 

summary:  The  Federal  Grain  Inspection 
Service  (FGIS  or  Service)  is  delaying  the 
implementation  of  barley  protein  testing 
as  described  in  the  Federal  Register  on 
June  3a  1987,  (52  FR  24414).  The  June  30 
publication  stated  that  near-infrared 
reflectance  (NIR)  determination  of 
barley  protein  content  (on  a  moistiu'e- 
free  basis)  as  an  official  criterion  under 
the  U.S.  Grain  Standards  Act,  as 
amended,  would  be  implemented 
beginning  May  1, 198a  Since  the 
publication,  the  Service  has  determined, 
based  on  test  data,  that  additional  time 
is  needed  to  verify  the  NIR  calibration 
equation.  FGIS  is  deleting  the  provision 
for  barley  protein  testing  in  the  grain 
standards  and  is  announcing  that 
official  barley  protein  testing  under  the 
U.S.  Grain  Standards  Act  will  be 
delayed  indefinitely. 
EFFECnVE  date:  April  27. 1988. 
for  further  information  contact: 
Lewis  Lebakken  Jr.,  Resources 
Management  Division,  USDA  FGIS, 
P.O.  Box  96454.  Washington.  DC  20090- 
6465.  telephone  (202)  382-1738. 
SUPPLEMENTARY  INFORMATION: 

Executive  Older  12291 

This  emergency  final  rule  has  been 
issued  in  conformance  with  Executive 
Order  12291  and  Departmental 


Regulation  1512-1.  This  action  has  been 
classified  as  nonmajor  because  it  does 
not  meet  the  criteria  for  a  major 
regulation  estabUshed  in  the  Order. 

Regulatory  Flexibility  Act  Certification 

W.  Kirk  Miller,  Administrator,  FGIS, 
has  determined  that  this  emergency  final 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  those  persons  who 
apply  the  standards  and  most  users  of 
the  inspection  services  do  not  meet  the 
requirements  for  small  entities  as 
defined  in  the  Regulatory  FlexibiUty  Act 
(5  U.S.C.  601  et  seq.).  Further,  the 
standards  are  applied  equally  to  all 
entities  by  FGIS  employees  and  licensed 
persons. 

Effective  Date 

Pursuant  to  section  4(b)  of  the  United 
States  Grain  Standards  Act  (7  U.S.C. 
76(b)),  no  standards  established  or 
amendments  or  revocations  of 
standards  ar^  to  become  effective  less 
than  one  calendar  year  after 
promulgation,  unless  in  the  judgment  of 
the  Administrator  the  public  health 
interest,  or  safety  requires  that  they 
become  effective  sooner.  Pursuant  to 
that  section  of  the  Act,  the 
Administrator  has  determined  that  it  is    ' 
in  the  public  interest  to  publish  this 
action  as  an  emergency  final  mle 
effective  upon  publication  because  of 
the  need  to  inform,  at  the  earliest 
possible  date,  grain  elevator  operators 
and  other  affected  parties  that  barley 
protein  testing  under  the  U.S.  Grain 
Standards  Act,  as  amended,  will  not 
become  available  May  1, 1988,  for 
reasons  set  forth  in  this  preamble.  The 
Service  will  continue  to  work  on 
development  of  the  necessary  NIR 
calibration  equation  so  barley  protein 
testing  under  the  Act  can  be  made 
available.  Also,  for  these  reasons  under 
the  administrative  procedure  provisions 
in  5  U.S.C.  553,  it  is  found  that  it  is 
impracticable,  unnecessary  and  contrary 
to  the  public  interest  to  give  preliminary 
notice  prior  to  putting  this  mle  into 
effect  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  pubUcation  in 
the  Federal  Register.  Accordingly,  this 
action  is  being  issued  as  an  emergency 
final  rule  to  delete  the  provision  for 
barley  protein  testing  and  the 
implementation  date  of  that  program  in 
9  810.106. 

Near-Infrared  Reflectance  Protein  and 
Moisture  Measurement  for  Barley 

The  Service  published  in  the  Federal 
Register  on  June  30, 1987,  (52  FR  24414) 
that  NIR  determination  of  barley  protein 


content  (on  a  moisture-fr«e  basis)  as  an 
official  criterion  under  the  United  States 
Grain  Standards  Act  would  be 
implemented  beginning  May  1, 1988. 
Since  publication  of  that  final  rule,  the 
Service  developed  a  NIR  calibration 
equation  for  predicting  protein  levels  in 
Two-rowed  and  Six-rowed  barley.  Four 
collaborative  tests  involving  10 
laboratories  were  conducted  using  this 
equation.  The  test  results  were 
circulated  to  various  industry  groups  for 
review  and  comment.  Comments 
received  on  the  test  results 
recommended  against  implementing 
barley  protein  testing  until  additional 
NIR  calibration  verification  could  be 
obtained.  The  Service  did  further  testing 
on  samples  obtained  during  normal 
inspection  work  and  determined  that  the 
NIR  calibration  equation  needed 
refining.  The  FGIS  Advisory  Committee 
also  considered  this  topic  during  a 
January  22, 1988,  meeting  in  Houston, 
Texas.  The  committee  unanimously 
supported  delaying  implementation  until 
further  calibration  work  is  completed. 
Therefore,  the  Service  is  (1)  delaying 
implementation  of  barley  protein  testing 
and  (2)  continuing  development  of  the 
calibration  equation. 

List  of  Subjects  in  7  CFR  Part  810 

Export,  Grain. 

For  reasons  set  forth  in  the  preamble. 
7  CFR  Part  810  is  amended  as  follows: 

PART  810— OFFICIAL  UNITED  STATES 
STANDARDS  FOR  GRAIN 

1.  The  authority  citation  for  Part  810 
continues  to  read  as  folloWs: 

Autliority:  Sees.  3A  and  4,  United  States 
Grain  Standards  Act  (7  U.S.C.  75a,  76). 

Subpart  A— General  Provisions 

2.  Section  810.106  is  amended  by 
revising  paragraph  (a)  as  follows: 

Seiaioe    Grade  d««lgnation«. 

(a)  Grade  designations  for  grain.  The 
grade  designations  include  in  the 
following  order: 

(1)  The  letters  "U.S.": 

(2)  The  abbreviation  "No."  and  the 
number  of  the  grade  or  the  words 
"Sample  grade": 

(3)  When  applicable,  the  subclass: 

(4)  The  class  or  Idnd  of  grain; 

(5)  When  applicable,  the  special 
grade(s)  except  in  the  case  of  bright, 
exjtra  heavy,  and  heavy  oats  or  plumb 
rye,  the  special  grades,  "bright",  "exb-a 
heavy",  "heavy"  and  "plump"  will 
precede  the  word  "oats"  or  "rye"  as 
applicable:  and 

(6)  When  applicable,  the  word 
"dockage"  together  with  the  percentage 
thereof. 


When  applicable,  the  remaiks  section  of 
the  certificate  will  include  in  the  order 
of  predominance;  in  the  case  of  a  mixed 
class,  the  name  and  approximate 
percentage  of  the  classes;  in  the  case  of 
sunflower  seed,  the  percentage  of 
admixture;  in  the  case  of  mixed  grain, 
the  grains  present  in  excess  of  10.0 
percent  of  the  mixture  and  when 
applicable,  the  words  Other  grains 
followed  by  a  statement  of  the 
percentage  of  the  combined  quantity  of 
those  kinds  of  grains,  each  of  which  is 
present  in  a  quantity  less  than  10.0 
percent;  in  the  case  of  barley,  if 
requested,  the  word  "plump"  with  the 
percentage  range  thereof;  in  the  case  of 
wheat,  if  requested,  the  percentage  of 
protein  content. 
***** 

Date  April  19, 1988. 
W^Kiik  MiUer. 
Administrator. 
(FR  Doc.  88-0228  Filed  4-26-68:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  21  and  23 

[Dodcet  No.  043CE,  Special  Conditions  No. 
23-ACE-36] 

Special  Conditions;  Britisti  Aerospace 
Jetstream  Series  3200,  Model  3201 
Airplanes 

aoency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  Special  Conditions. 

summary:  These  special  conditions  are 
issued  to  British  Aerospace  (BAe)  to 
become  part  of  the  type  certification 
basis  for  new  BAe  Jetstream  Series  3200, 
Model  3201  Airplanes.  The  airplane  will 
have  novel  or  unusual  design  featwes 
associated  with  turbopropeller  engine 
installations  incorporating  automatic 
power  reserve  (APR)  systems  and 
alcohol-water  injection  (AWI)  systems 
for  which  the  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards.  These 
special  conditions  contam  the  additional 
safety  standards  which  the 
Admiiustrator  finds  necessary  to 
estabUsh  a  level  of  safety  equivalent  of 
that  established  in  the  regulations 
applicable  to  the  Jetstream  Model  3201 
Aiiplane. 

EFFECTIVE  DATE:  April  27, 1968. 
FOR  FURTHER  INFORMATION  CONTACT 

Oscar  Ball,  Aerospace  Engineer, 
Standards  Office  (ACE-110),  Aircraft 
Certification  Division,  Central  Region, 


Federal  Aviation  Administration,  Room 
1656,  601  East  12th  Street,  Kansas  City. 
Missouri  64106;  telephone  (816)  426- 
5688. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  1, 1987,  the  British  Civil 
Aviation  Authority  (CAA),  on  behalf  of 
British  Aerospace  Scottish  Division, 
made  application  for  computer  category 
type  certification  of  its  Jetstream  Series 
3200.  Model  3201  Airplanes.  BAe  plans 
to  incorporate  certain  novel  and  imusual 
design  features  into  the  airplane  for 
which  the  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards.  The  features  include 
turbopropeller  engines  with  automatic 
power  reserve  (APR)  systems  and 
alcohol-water  injection  (AWI)  systems 
installed. 

Special  conditions  may  be  issued,  and 
amended  as  necessary,  as  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  S  21.17(a)(1)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
design  features.  Special  conditions,  as 
appropriate,  are  issued  in  accordance 
witii  SS  21.16  and  21.101(b)(2);  and 
become  part  of  the  type  certification 
basis  in  accordance  with  S  21.17(a)(2). 

Type  Certification  Basis 

The  applicable  airworthiness 
standards  for  import  products  are  those 
regulations  designated  in  accordance 
with  §  21.29  and  are  known  as  the  "type 
certification  basis"  for  the  airplane 
design.  The  certification  basis  for  the 
BAe  Jetstream  Series  3200,  Model  3201 
Airplane  is  as  follows:  Federal  Aviation 
Regulations  §  21.29  and  Part  23,  effective 
Febmary  1, 1965,  including  amendments 
23-1  through  23-34;  exemptions  as 
appropriate;  SFAR  No.  27,  effective 
Febmary  1, 1974,  including  amendments 
27-1  through  27-6;  Part  36,  effective 
December  1, 1969,  including 
amendments  36-1  through  3&-12;  and 
these  special  conditions. 

Discussion  of  Comments 

The  FAA  received  one  set  of 
comments  in  response  to  Notice  23- 
ACE-36  published  in  Uie  Federal 
Register  on  January  26, 1988.  The  closing 
date  for  comments  was  Febmary  25, 
1988.  The  comments  were  from  the 
applicant.  BAe. 

The  commenter  requests  that  a 
notation  on  the  APR  special  condition 
diagram  be  altered  by  replacing  the 
phrase,  "Part  135,  Appendix  A 
paragraph  6(b)(2)"  with  the  phrase  "FAR 
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23.67[e)(l)(ii)."  The  FAA  agrees.  The  old 
phrase  was  a  holdover  from  a  previous 
APR  special  condition  on  an  SFAR  41 
airplane  and  does  not  fit  current 
certification  bases  for  commuter       I 
category  airplanes.  I 

The  commenter  submitted  comments 
to  the  AWI  special  conditions  in  the 
format  of  a  BAe  report.  The  report 
follows  the  Part  23  numbering  system 
and  reproduces  the  text  in  full,  except 
where  the  proposed  special  conditions 
and  BAe's  proposed  alterations  to  those 
special  conditions  are  incorporated. 

The  FAA  agrees  with  most  of  the 
comments,  as  discussed  below;         I 
however,  the  Federal  Renter  regidatory 
format  used  for  the  proposal  will  be 
retained  for  these  final  special 
conditions.  TTie  applicant  may  rewrite/ 
rearrange  the  special  conditions  any 
way  he  wishes  for  his  own  purposes,  as 
long  as  the  requirements  are  satisfied. 

The  commenter  requests  rewording 
§  23.953(a)  to  accommodate  the  AWI 
system  and  to  delete  S  23.953(bl.  The 
FAA  acknowledges  that  applicants  may 
restate  rules  within  the  applicant's 
report  system  as  he  sees  fit;  however, 
the  special  condition  S  23.953(a]  is  not 
altered.  The  FAA  a^^es  with  the 
deletion  of  §  23.g53(b).  This  deletion. 
was  agreed  to  during  coordination 
between  the  applicant  and  the  FAAJ 

The  commenter  requests  adding    I 
existing  5  23.955(f)  (1)  and  (2)  and 
adding  a  new  (f)(3)  to  replace  proposed 
§  23.955(c)(1).  The  FAA  agrees  and  has 
incorporated  the  changes. 

The  commenter  requests  deletiitg 
§  23.961  fuel  system  hot  weather 
operation.  The  FAA  does  not  agree.  It  is 
important  that  the  AWI  system  operate 
as  designed,  especially  during  high/hot 
operations.  The  FAA  Aircraft 
Certification  Office  will  determine  if  the 
system  is  conducive  to  vapor  formation 
and  requires  testing. 

The  commenter  requests  reducing  the 
total  usable  capacity  of  the  AWI  tanks, 
as  specified  in  proposed  {  23.963(d).  The 
FAA  agrees  and  has  deleted  i  23.963(d]. 
The  apphcant  may  substitute  a  lesser 
minimum  quantity,  appropriate  to 
planned  operations  where  the  flightcrew 
members  always  know  what  quantity  is 
available  to  them. 

The  commenter  requests  adding   ' 
S  23.963(f),  as  appropriate  to  a  commuter 
category  airplane.  The  FAA  agrees  and 
added  {  23.963(f)  to  the  special 
condition. 

The  commenter  requests  the  deletion 
of  the  word  "individually"  in  f  23.995(a). 
because  the  BAe  AWI  system  controls 
Qow  to  both  engines  tlirough  one  valve 
which  cuts  off  flow  to  both  engines 
simultaneously.  The  FAA  agrees  that, 
for  this  system,  individoal  control  is  not 


necessary  and  deletes  the  word  from  the 
special  condition. 

The  commenter  requests  the  deletion 
of  S  23.995(b)  (1)  and  (2).  The  FAA 
agrees.  The  requirements  are  not 
necessary  to  the  AWI  system;  however, 
the  lead  sentence  of  paragraph  (b)  will 
be  retained  to  prevent  shutoff  valves 
being  instaUed  in  the  engine 
compartment 

The  commenter  requests  revising  the 
lead  paragraph  of  S  23.997  and  S  23.997 
(a),  (b)  and  (d).  as  follows:  "There  must 
be  an  AWI  Quid  strainer  or  filter  to 
prevent  the  passage  of  any 
contamination  that  could  restrict  the 
flow  of  AWI  fluid  or  damage  any  AWI 
system  or  engine  component  This 
strainer  or  filter  must  (a)  Be  accessible 
for  cleaning  and  must  incorporate  a 
screen  or  element  which  is  easily 
removable;  (b)  Have  a  sediment  trap; 
•  *  *  (d)  Have  the  capacity  (with 
respect  to  operating  limitations 
established  for  the  engine  and  AWI 
system)  to  ensure  that  engine  system 
functioning  is  not  impaired,  wiUi  the 
AWI  fluid  contaminated  to  a  degree 
(with  respect  to  particular  size  and 
density)  that  is  greater  than  that 
established  for  proper  operation  of  the 
AWI  system."  The  commenter  also 
requests  deletion  of  proposed  paragraph 
(e).  The  FAA  agrees  to  the  requested 
changes.  It  is  understood  that  the  AWI 
fluid  strainer  is  located  in  the  filler  port 
of  the  fluid  tank.  It  removes  sediment 
during  filling,  it  is  easily  removable  for 
cleaning,  and  does  not  need  draining 
capability. 

The  commenter  requests  deleting  the 
drain  requirement  of  §  23.999(b)(3)(i). 
The  FAA  does  not  agree.  All  flammable 
fluid  tanks  must  have  drain  valves  that 
are  readily  accessible  and  which  can  be 
easily  opened  and  closed. 

The  petitioner  requests  the  deletion  of 
S  23.777  (f)  and  (g),  referenced  in 
S  23.1141(a).  The  FAA  agrees.  Sections 
23.777  (d).  (e),  (f).  and  (g)  are  not 
required  for  AWI  systems. 

The  petitioner  requests  revising 
§  23.1141(g)(2)  (i)  and  (ii)  to  require  a 
means  to  indicate  to  the  flightcrew  when 
the  power-tutsisted  valve  is  permitting 
the  flow  of  AWI  flxrid  to  the  engines  and 
when  the  valve  is  preventing  the  flow  of 
AWI  fluid  to  the  engines.  The  FAA  does 
not  agree  to  the  change.  The  nde  is 
adequatr.  perhaps  the  commenter  is 
interpreting  the  rule. 

The  petitioner  designates  the  new 
proposed  requirement  added  to 
S  23.1143  as  paragraph  (g).  The  FAA 
agrees  and  fauss  incorporated  die  change 
in  these  final  special  conditions. 

The  petitioner  requests  revising 
§  23.1189(a)  to  read:  "For  each 
multiengine  airplane  subject  to 


S  23.67(e),  the  following  apply:"  The 
FAA  agrees  and  has  incorporated  the 
change  for  this  commuter  category 
airplane. 

The  petitioner  requests  deleting  the 
valve  position  indication  requirement 
from  S  23.1189(c).  The  FAA  had  agreed 
to  this  change  and  inadvertently  omitted 
it  from  the  proposal.  The  change  is 
incorporated  in  the  final  special 
conditions. 

For  S  23.1137(b).  the  petitioner 
requests  adding  an  alternative  to  the 
AWI  fluid  quantity  indicator 
requirement  which  allows  the  tank  to  be 
m^ed  in  fractions  of  the  total  usable 
capacity.  The  FAA  agrees;  however  the 
applicant  must  assure  that  the 
crewmembers  are  informed  on  what 
each  marking  means. 

The  petitioner  requests  an  alternative 
to  the  AWI  fluid  filler  opening  marking 
of  proposed  special  condition  2(c)  to 
allow  the  opening  to  be  marked  with  the 
type  of  AWI  fluid  and  to  relate  this 
special  condition  to  the  markings 
requirements  of  S  23.1557(c).  The  FAA 
agrees  and  has  incorporated  the 
changes. 

Federalism  Implicatioos 

The  regulations  set  forth  in  these 
special  conditions  are  promulgated 
pursuant  to  authority  in  the  Federal 
Aviation  Act  of  1958,  as  amended  (49 
U.S.C.  1301.  etseq.).  which  statute  is 
constituted  to  preempt  state  law 
regulating  the  same  subject  Thus,  in 
accordance  widi  Executive  Order  12612. 
it  is  determined  that  the  regulations 
proposed  in  this  notice  would  not  have 
federalism  implications  warranting  the 
preparation  of  a  federalism  assessment 

Conclusion 

This  action  affects  only  the  British 
Aerospace  Series  3200.  Model  3201 
Airplanes.  It  is  not  a  rule  of  general 
applicability  and  applies  only  to  the 
model  and  series  of  airplane  identified 
in  these  final  special  conditions. 

List  of  subjects  in  14  CFR  Parts  21  and 
23 

Aviation  safety,  Aircraft  Air 
transportation.  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  Sees.  313(a).  BOl.  and  603  of  the 
Federal  Aviation  Act  of  19S8:  as  amended  (49 
U.S.C.  1354(a),  1421,  and  1423):  48  U.S.C. 
10e(g)  (Revised  Pub.  L.  87-449.  January  12. 
1983);  14  CFR  21.16  and  21.17:  and  14  CF8 
11.28  and  11.29(6). 

Adoption  of  Special  Conditions 

In  consideration  of  the  foregoing,  the 
following  special  conditions  are  issued 


as  part  of  the  type  certification  basis  for 
the  British  Aerospace  Jetstream  Series 
3200,  Model  3201  Airplanes  and  future 
changes  to  those  airplanes: 

1.  Automatic  Power  Reserve  (APR) 
System 

(a)  General.  All  references  in  this 
special  condition  to  specific  sections  of 
Part  23  are  to  those  sections  in  effect  as 
defined  in  the  certification  basis  for 
Jetstream  Model  3201  Airplane. 

(b)  Definitions — (1)  Automatic  Power 
Reserve  System.  An  automatic  power 
reserve  (APR)  system  is  defined  as  die 
entire  automatic  system  used  only 


HEIGHT 
(FEET) 


400' 


during  takeoff,  including  all  devices  both 
mechanical  and  electrical  that  sense 
engine  failure,  transmit  signals,  actuate 
fuel  controls  or  power  levers  on 
operating  engines,  including  power 
sources,  to  achieve  the  scheduled  power 
increase  and  furnish  cockpit  information 
on  system  operation. 

(2)  Selected  Takeoff  Power. 
Notwidistanding  the  definition  of 
'Takeoff  Power"  in  Part  1  of  the  Federal 
Aviation  Regulations,  "Selected  Takeoff 
Power"  means  each  power  obtained 
from  each  initial  power  setting  approved 
for  takeoff  under  this  special  condition. 


(3)  Critical  Time  Interval.  The  critical 
time  interval  is  that  period  starting  at  V, 
minus  one  second  and  ending  at  the 
intersection  of  the  "engine  and  APR 
failure  flight  path"  line  with  the 
"minimum  performance  all-engine  flight 
path"  line.  The  "engine  and  APR  failure 
flight  padi"  line  intersects  the  "one- 
engine-inoperative  flight  path"  line  at 
400  feet  above  the  takeoff  surface.  The 
"engine  and  APR  failure  flight  path"  is 
based  on  the  airplane's  performance  and 
must  have  a  positive  gradient  of  at  least 
0.5  percent  at  400  feet  above  the  takeoff 
surface.  The  critical  time  interval  is 
illustrated  in  the  following  figure: 


300' 


200' 


100' 


SO  60  70  80 

TIME      (SECONDS } 
(For    lUuscracion  only  -   typical    for    120K   cliab   speed) 


(c)  Reliability  and  Performance 
Requirements.  With  the  APR  system 
and  associated  systems  functioning 
normally,  all  applicable  requirements  of 
the  certification  basis  previously 
established,  except  as  provided  in  this 
special  condition,  must  be  met  without 
requiring  any  action  by  the  crew  to 
increase  power.  In  addition: 


(1)  It  must  be  shown  that,  during  the 
critical  time  interval,  an  APR  failure 
which  increases  or  does  not  affect 
power  on  either  engine  will  not  create  a 
hazard  to  the  airplane,  or  it  must  be 
shown  that  such  failures  are 
improbable. 

(2)  It  must  be  shown  that  during  the 
critical  time  interval,  there  are  no  failure 


modes  of  the  APR  system  that  would 
result  in  a  failure  that  will  decrease  the 
power  on  either  engine,  or  it  must  be 
shown  that  such  failures  are  extremely 
improbable. 

(3)  It  must  be  shown  that  during  the 
critical  time  interval,  there  will  be  no 
failure  of  the  APR  system  in 
combination  with  an  engine  failure,  or  it 
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must  be  shown  that  such  failures  are 
extremely  improbable. 

(4)  All  applicable  performance 
requirements  must  be  met  with  an 
engine  failure  occurring  at  the  most 
critical  point  during  takeoff  with  the 
APR  system  functioning  normally. 

(d)  Power  Setting.  The  selected 
takeoff  power  set  on  each  engine  at  the 
beginning  of  the  takeoff  roll  may  not  be 
less  than: 

(1)  The  power  necessary  to  attain,  at 
V,,  ninety  ^)  percent  of  the  maximum 
takeoff  power  approved  for  the  airplane 
for  the  existing  conditions; 

(2)  That  required  to  permit  normal 
operation  of  all  safetjp-related  systems 
and  equipment  that  are  dependent  upon 
engine  power  or  power  lever  position; 
and 

(3)  That  shown  to  be  free  of  I 
hazardous  engine  response  ' 
characteristics  when  power  is  advanced 
from  the  selected  takeoff  power  level  to 
the  maximum  approved  takeoff  power. 

(e)  PowerpJant  Controls — General.  (1) 
In  addition  to  the  requirements  of 

§  23.1141.  no  single  failure  or 
malfunction  or  probable  combination 
thereof,  of  the  APR.  including  associated 
systems,  may  cause  the  failure  of  any 
powerplant  function  necessary  for 
safety.  j 

(2)  The  APR  must  be  designed  to: ' 
(i)  Provide  a  means  to  verify  to  the 

flightcrew  before  takeoff  that  the  APR  is 
in  a  condition  to  perform  its  intended 
function; 

(ii)  Apply  power  on  the  operating 
engine,  following  an  engine  failure 
during  takeoff,  to  achieve  the  maximum 
attainable  takeoff  power  without 
exceeding  engine  operating  limits; 

(iii)  Provide  that,  following  an  engine 
failure  with  the  APR  operating  normally, 
manual  adjustments  of  the  power  levers 
by  the  crew  shall  not  deactivate  the 
APR; 

(iv)  Provide  a  means  for  the  flightcrew 
to  deactivate  the  automatic  function. 
This  means  must  be  designed  to  prevent 
inadvertent  deactivation;  and 

(v]  Allow  normal  manual  decrease  or 
increase  in  power  up  to  the  maximum 
takeoff  power  approved  for  the  airplane 
imder  the  existing  conditions  through 
the  use  of  power  levers,  as  stated  in 
§  23.1141(c).  except  as  provided  under 
paragraph  (e)(3)  below. 

(3)  For  airplanes  equipped  with 
limiters  which  automatically  prevent 
engine  operating  limits  from  being 
exceeded,  other  means  may  he  used  to 
increase  the  maximum  level  of  power 
controlled  by  the  power  levers  in  the 
event  of  an  APR  failure.  In  this  case,  the 
means  must  be  located  on  or  forward  of 
the  power  levers,  must  be  easily 
identified  and  operated  under  all 


operating  conditions  by  a  single  action 
of  either  pilot  with  the  hand  that  is 
normally  used  to  actuate  the  power 
levers,  and  must  meet  the  requirements 
of  S  23.777  (a),  (b),  and  (c). 

(f)  Powerplant  Instruments.  In 
addition  to  the  requirements  of 
§  23.1305— 

(1)  A  means  must  be  provided  to 
indicate  whence  APR  system  is  in  the 
armed  or  ready  condition. 

(2)  If  the  inherent  flight  characteristics 
of  the  airplane  do  not  provide  warning 
that  an  engine  has  failed,  a  warning 
system  that  is  independent  of  the  APR 
must  be  provided  to  give  the  pilot  a 
clear  warning  of  any  engine  failure 
during  takeoff. 

(3)  Following  an  engine  failure  at  V,, 
or  above,  there  must  be  means  for  the 
crew  to  readily  and  quickly  verify  that 
the  APR  system  has  operated 
satisfactorily. 

2.  Alcohol-Water  Injection  (AWI) 
System 

(a)  Each  AWI  system  must  meet  the 
applicable  requirements  for  the  design 
of  a  fuel  system,  as  specified  in  §  23.951 
(a)  and  (b).  §  23.953(a),  §  23.954,  §  23.955 
(a)  and  (f).  §  23.959,  S  23.961,  §  23.963 
(a),  (e).  and  (f).  S  23.965  (a)(1).  §  23.967 
(a)(1)  and  (2).  (b).  (c).  (d).  and  (e). 

§  23.969.  §  23.971.  S  23.973  (a),  (b).  and 
(c).  S  23.975  (a)(1).  (2).  (3).  (5),  (6).  and 
(7),  §  23.977(a)(2).  (b),  (c),  and  (d), 
§  23.991.  §  23.993.  S  23.994.  S  23.995. 
§23.997(3).  (b).  (c).  and  (d).  §23.999. 
§  23.1141,  S  23.1143  (a),  (e).  and  (f). 
S  23.1189  (a)  and  (c).  S  23.1337  (a),  (b) 
(1).  (2),  (3).  and  (4).  and  (c);  and 
S  23.1557(c)(1)  of  the  Federal  Aviation 
Regulations  Part  23.  dated  February  1. 
1965,  as  amended  through  amendment 
23-24,  except  as  set  forth  in  §  §  2(b)  of 
these  special  conditions. 

(b)  For  AWI  systems,  replace  the 
word  "fuel"  with  the  words  "AWI  fluid" 
in  all  Part  23  sections  listed  in  Special 
Condition  No.  2(a),  as  appropriate.  In 
addition,  certain  Part  23  requirements 
listed  in  Special  Condition  No.  2(a)  are 
reworded  for  AWI  systems,  as  follows: 

(1)  In  S  23.955(a),  General,  replace 
"Tlie  ability  of  the  fuel  system  to 
provide  fuel  at  the  rates  specified  in  this 
section  and  at  a  pressure  sufficient  for 
proper  carburetor  operation  must  be 
shown*  *  *"  with  "The  ability  of  the 
AWI  system  to  provide  AWI  fluid  at  a 
flow  rate  and  pressure  sufficient  for 
proper  engine  operation  must  be 
shown 

(2)  In  S  23.955(f),  for  AWI  systems, 
add  a  new  paragraph  (f)(3).  "This  flow 
rate  is  required  for  each  primary  pump 
and  each  alternate  pump,  when  the 
pump  is  supplied  with  normal  voltage." 


(3)  In  S  23367(d).  the  first  sentence  is 
not  applicable  to  AWI  systems.  In  the 
second  sentoice.  the  phrase  "of  a  single- 
engine  airplane"  is  not  applicable  for 
AWI  systems. 

(4)  In  9  23.971.  for  AWI  systems, 
replace  paragraph  (a)  with  "(a)  Each 
AWI  fluid  tank  must  be  drainable  in  the 
normal  ground  attitude."  Replace 
paragraph  (b)  with  "(b)  Each  drain 
required  by  paragraph  (a)  of  this  section 
must  comply  with  the  provisions  of 

§  23.999(b)." 

(5)  In  S  23.991,  replace  paragraph  (a) 
with  "(a)  Primary  Pumps.  (1)  The  pump 
which  supplies  AWI  fluid  to  the  engines 
during  normal  (nonfailure)  operation  of 
the  system  is  a  primary  pump.  (2)  It  must 
be  possible  to  bypass  or  flow  AWI  fluid 
through  each  primary  pump."  Replace 
paragraph  (b)  with  "(b)  Alternate 
provisions  to  permit  continued  supply  of 
AWI  fluid  to  the  engines  in  the  event  of 
primary  pump  failure  must  be 
incorporated  in  the  installation.  Any 
pump  used  for  that  purpose  will  be  an 
alternate  pump.  In  paragraph  (c).  replace 
the  word  "normal"  with  the  word 
"primary"  and  the  word  "emergency" 
with  the  word  "alternate." 

(6)  In  §  23.995(a).  for  AWI  systems. 
delete  the  word  "individually". 

(7)  In  i  23.995(b).  for  AWI  systems, 
delete  the  second  sentence  and 
paragraphs  (1)  and  (2). 

(8)  In  §  23.997,  for  AWI  systems, 
replace  the  lead-in  paragraph  and 
paragraph  (a)  and  (b)  with  the  following: 
"There  must  be  an  AWI  fluid  strainer  or 
filter  to  prevent  the  passage  of  any 
contamination  that  could  restrict  the 
flow  of  AWI  fluid  or  damage  any  AWI 
system  or  engine  component.  This 
sfrainer  or  filter  must — 

(a)  Be  accessible  for  cleaning  and 
must  incorporate  a  screen  or  element 
which  is  easily  removable; 

(b)  Have  a  sediment  frap;  and  replace 
paragraph  (d)  with  "(d)  Have  the 
capacity  (wiUi  respect  to  operating 
limitations  established  for  the  engine 
and  the  AWI  system)  to  ensure  that 
engine  system  functioning  is  not 
impaired,  with  the  AWI  fluid 
contaminated  to  a  degree  (with  respect 
to  particle  size  and  density)  that  is 
greater  than  that  established  for  proper 
operation  of  the  AWI  system." 

(9)  In  §  23.999.  paragraph  (b)(1)  is  not 
applicable  to  AWI  systems. 

(10)  In  S  23.1141(a).  paragraphs  (d).  (e). 
(f).  and  (g)  of  S  23.777.  which  are 
incorporated  by  reference,  are  not 
applicable  to  AWI  systems. 

(11)  In  S  23.1143,  as  applies  to  the 
control  and  shutoff  of  the  AWI  system, 
add  (g).  "In  addition,  there  must  be  an 
indicator  or  warning  light  that  indicates 


the  proper  operation  or  malfunction  of 
the  AWI  system." 

(12)  In  S  23.1189.  for  AWI  systems, 
replace  the  first  sentence  of  paragraph 
(a)  with  "(a)  For  each  niultiengine 
airplane  subject  to  S  23.67(e),  the 
following  apply:"  Replace  paragraph  (c) 
with  "(c)  Power  operated  valves  must  be 
designed  so  that  the  valve  will  not  move 
from  the  selected  position  under 
vibration  conditions  likely  to  exist  at  the 
valve  location." 

■     (13)  In  S  23.1337(b),  for  AWI  systems, 
.replace  the  lead-in  paragraph  with 
"There  must  be  a  means  to  indicate  the 
quantity  of  AWI  fluid  in  each  tank.  A 
dipstick,  sight  gauge,  or  an  indicator 
may  be  used,  calibrated  in  either  gallons 
or  pounds,  and  clearly  marked  to 
indicate  which  %cale  is  being  used,  or 
alternatively  calibrated  in  fractions  of 
the  total  usable  capacity  of  the  tank.  In 
addition  *  *  *" 

.     (14)  In  §  23.1557(c).  for  AWI  systems, 
replace  (l)(i)  and  (iii)  with  "(1)  AWI 
fluid  filler  openings  must  be 
conspicuously  marked  at  or  near  the 
filler  cover  with — 

(i)  Either  the  type  of  AWI  fluid  or  the 
words  "AWI  fluid",  and  the  capacity  of 
the  tank  in  either  pounds  or  gallons, 
consistent  with  other  AWI  system 
markings. 

(iii)  For  turbine-engine-powered 
airplanes,  the  permissible  AWI  fluid 
designations. 

Issued  in  Kansas  City.  Missouri  on  April 
12. 1988. 
Paul  K.  Bohr. 

Director,  Central  Region. 

(FR  Doc.  88-9171  Filed  4-26-88: 8:45  am] 
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14  CFR  Part  73 

[Airspace  Docket  No.  8»-AEA-3] 

Change  Controlling  Agoncy  for 
Restricted  Areas  R-6608A 
and  R-«60eB;  Virginia 

AOENCV:  Federal  Aviation 
Administration  (FAA),  E)OT. 

action:  Final  rule. 

"SUMMAIlv:  Tliis  action  changes  the 
controlling  agency  for  Restricted  Areas 
R-eeOBA  and  R-eooeB  Quantico.  V A  to 
Dulles  International  Tower.  The 
airspace  encompassing  R-6008A  and 
R-660eB  is  wholly  contained  within  the 
airspace  delegated  by  Washington  Air 
Route  Traffic  Control  Center  (ARTCC) 
to  Dulles  International  Tower. 
EFFECTIVE  DATE:  0901  u.t.c.  June  30. 
1988. 


FOR  FURTHER  INFORMATION  CONTACT 

Paul  Gallant  Airspace  Branch  (ATQ- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington.  DC  20591; 
telephone  (202)  267-9253. 

Hie  Rule 

This  amendment  to  Part  73  of  the 
Federal  Aviation  Regulations  changes 
the  confroUing  agency  for  R-6608A  and 
R-6608B  from  Washington  ARTCC  to 
Dulles  International  Tower.  Effective 
March  10. 1988.  with  the  fuial 
implementation  of  the  Expanded  East 
Coast  Plan,  the  airspace  described  as 
R-6608A  and  R-6608B  is  wholly 
contained  within  the  airspace  delegated 
by  Washington  ARTCC  to  Dulles 
International  Tower.  Because,  this 
amendment  only  updates  the  controlling 
agency  and  there  is  no  change  to  the 
times  of  use  or  dimensions  of  these 
areas,  I  find  that  notice  and  public 
procedure  under  5  U.S.C.  553(b)  are 
unnecessary  because  this  action  is  a 
minor  technical  amendment  in  which  the 
public  would  not  be  particularly 
interested.  Section  73.66  of  Part  73  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6D  dated 
January  4, 1988. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
fraffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  FlexibiUty  Act. 

list  of  Subjects  in  14  CFR  Part  73 

Aviation  Safety,  Restricted  Areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  73)  is 
amendaj,  as  follows: 

PART  73-SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 


Authority:  IS  U.S.C.  1348(a].  1354(a),  1510, 
1522:  Executive  Order  10854: 49  U.S.C  106(g] 
(Revised  Pub.  L  97-M9.  January  12, 1983);  14 
CFR  11.60. 

§73.66    [AmeiKied) 

2.  Section  73.66  is  amended  as  follows: 
R-660eA  Quantico,  VA    (ARiended] 

By  removing  the  present  Controlling  agency 
and  substituting  the  following:  Controlling 
agency.  FAA.  Dulles  International  Tower. 

R-660eB  Quantico,  VA    (Amended] 

By  removing  the  present  Controlling  agency 
and  substituting  the  following:  Controlling 
agency.  FAA,  Dulles  International  Tower. 

Issued  in  Washington,  DC,  on  April  15, 
1988. 

Shelomo  Wugalter, 

Manager,  Airspace-Rules  and  Aeronautical 

Information  Division. 

(FR  Doc.  88-9172  Filed  4-26-88:  8:45  am] 

BHJJNG  CODE  4B10-1S-M 


14  CFR  Part  73 

(Airspace  Docket  No.  88-ANM-9) 

Change  To  Controlling  Agencies  for 
Restricted  Areas;  Washington 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  action  amends  the 
controlling  agency  names  for  Restricted 
Areas  R-«703A,  B,  C,  and  D  Fort  Lewis, 
WA  R-fl701  Admiralty  Inlet  WA;  and 
R-6713  Whidbey  Island,  WA.  to  reflect 
the  controlling  agency's  proper  title. 

EFFEcnvE  date:  0901  u-tc  June  30. 
1988. 

FOR  FURTHM  INFORMATION  CONTACT 

Paul  Gallant  Airspace  Branch  (ATO- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington.  DC  20591: 
telephone  (202)  267-9253. 

The  Rule 

This  amendment  to  Part  73  of  the 
Federal  Aviation  Regulations  amends 
the  controlling  agency  names  for 
Restricted  Areas  R-e703A.  B,  C,  and  D 
Fort  Lewis.  WA  R-6701  Admiralty  Inlet, 
WA;  and  R-6713  Whidbey  Island,  WA, 
to  teflect  the  controlling  agency's  proper 
title.  I  find  that  notice  and  public 
procedure  under  5  U.S.C.  553(b)  are 
unnecessary  because  this  action  is  a 
minor  technical  amendment  in  which  the 
public  would  not  be  particularly 
interested.  Section  73.67  of  Part  73  of  the 
Federal  Aviation  Regulations  was 
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republished  in  Handbook  7400.6D  dated 
January  4, 1988. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  {2}  is 
not  a  "signiHcant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety.  Restricted  areas. 
Adoption  of  the  Amendment  | 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  73)  is 
amended,  as  follows: 

PART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a],  1354(a],  1510. 
1522:  Executive  Order  10B54;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

§7347    [Amended]  I 

2.  Section  73.67  is  amended  as  follows: 
R-6703A  Fort  Lewis.  WA  (Aiiwiid«d] 

By  removing  the  present  Controlling  agency 
and  substituting  the  following:  Controlling 
agency.  FAA,  Seattle-Tacoma  Approach 
Control  WA. 

R-67D3B  Fort  Uwis.  WA  [Amended] 

By  removing  the  present  Controlling  agency 
and  substituting  the  following:  Controlling 
agency.  FAA,  Seattle-Tacoma  Approach 
Control,  WA. 

R-e703C  Fort  Lewis.  WA  [Amended] 

By  removing  the  present  Controlling  agency 
and  substituting  the  following:  Controlling 
agency.  FAA,  Seattle-Tacoma  Approach 
Control,  WA. 

R-4703D  Fort  Lewris,  WA  [Amended] 

By  removing  the  present  Controlling  agency 
and  substituting  the  following:  Controlling 
agency.  FAA.  Seattle-Tacoma  Approach 
Control,  WA 

R-6701  Admiralty  Inlet  WA  [Amended] 

By  removing  the  present  Controlling  agency 
and  substituting  the  following:  Controlling 
agency.  Whidbey  Island  NAS  Approach 
Control  WA. 


R-6713  Whidbey  Island.  WA  (Amended] 

By  removing  the  present  Controlling  agency 
and  substituting  the  following:  Controlling 
agency.  Whidbey  Island  NAS  Approach 
Control,  WA. 

Issued  in  Washington,  DC,  on  April  21, 
1988. 

Daniel ).  Peterson, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 
[FR  Doc.  88-9173  Filed  4-26-88;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  ParU  230, 270  and  274 
[Release  Nos.  33-6770;  IC-16376] 

Advertising  by  Investment  Companies 

aqency:  Securities  and  Exchange 

Commission. 

action:  Final  rules;  delay  of  effective 

date  of  certain  provisions. 

summary:  On  January  28, 1988,  the 
Commission  adopted  new  rules  and  rule 
and  form  amendments  under  the 
Securities  Act  of  1933  and  the 
Investment  Company  Act  of  1940 
affecting  the  advertising  of  mutual  funds 
and  certain  insurance  company  separate 
accounts  effective  May  1, 1988.  The 
Commission  is  now  delaying  imtil  July  1, 
1988,  the  effectiveness  of  those  portions 
of  the  rules  and  forms  that  prescribe  a 
imiformly  computed  yield  for  use  in 
advertisements  and  sales  literature,  and 
is  requiring  that  certain  advertisements 
and  sales  literature  quoting  yield 
contain  additional  disclosures  from  May 
1  to  June  30, 1988. 

EFFECTIVE  DATE:  The  effective  date  of 
the  following  provisions  is  delayed  until 
July  1. 1988:  (17  CFR  230.482(e)(l)(i)  and 
(e)(2)(i);  fl7  CFR  270.34b-l(b)  and  (c)); 
Item  22(b)(ii)  of  Form  N-IA  (17  CFR 
274.11  A);  Item  25(b)(ii)  of  Form  N-3  (17 
CFR  274.11b);  and  Item  21(b)(:i)  of  Form 
N-4  (17  CFR  274.11c).  Consequently, 
from  May  1. 1988  through  Jime  30, 1988 
certain  advertisements  and  sales 
literature  must  contain  specific 
disclosures  described  below. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  E.  Plaze,  Special  Coimsel,  or 
Dorothy  M.  Donohue,  Attorney,  (202) 
272-2107,  Office  of  Disclosure  and 
Adviser  Regulation,  Division  of 
Investment  Management. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  is  delaying  the 
effectiveness  of  rules  482(e)(l)(i)  and 
(e)(2)(i)  (17  CFR  230.482(e)(l)(i)  and 
(e](2)(i)  under  the  Securities  Act  of  1933 
(15  U.S.C.  77a  et  seq.)  ("1933  Act"),  rules 


34b-l(b)  and  (c)  (17  CFR  270.34b-l(b) 
and  (c)}  under  the  Investment  Company 
Act  of  1940  (15  U.S.C.  80a-l  et  seq.) 
("1940  Act").  Item  22(b)(ii)  of  Form  N-lA 
(17  CFR  274.11A).  Item  25(b)(ii)  of  Form 
N-3  (17  CFR  274.11b).  and  Item  21(b)(ii) 
of  Form  N-4  (17  CFR  274.11c).  all  under 
both  the  1933  and  1940  Acts;  and  is 
requiring  certain  disclosures  under  rules 
482  and  34b-l. 

Discussion 

In  Investment  Company  Act  Release 
No.  16245.'  the  Commission  adopted 
new  rules  and  rule  and  form 
amendments  requiring^those  open-end 
management  investment  companies 
("funds")  that  advertise  performance  to 
include,  under  certain  circumstances, 
uniformly  computed  yield  and  total 
return  in  their  advertisements  *  and 
sales  literature.  The  release  set  May  1. 
1988,  as  the  date  the  rules  and 
amendments  would  go  into  effect. 

Since  adoption  of  the  rules  and 
amendments,  the  Conunission's  staff  has 
been  contacted  by  a  number  of  funds 
and  their  trade  association,  the 
Investment  Company  Institute  ("ICI"), 
stating  that  compliance  by  May  1  would 
create  hardships  and  result  in 
substantial  administrative  costs  that 
would  be  passed  on  to  investors.  Some 
funds  have  indicated  that  they  would  be 
required  to  cease  advertising  yields  for  a 
period  of  time.  The  ICI  also  has 
submitted  a  survey  of  sixteen  fund 
groups  in  support  of  its  request  for 
additional  time.  Requests  to  delay  the 
effectiveness  of  the  rules  have,  in  each 
case,  been  limited  to  the  yield 
computation;  no  request  for  delay  has 
been  made  with  respect  to  other 
provisions  of  the  new  rules  and 
amendments. 

To  provide  additional  time  to  allow 
fimds  to  revise  their  accounting  and 
computer  systems  to  compute  yield  and 
to  prepare  advertisements  containing 
yield,  the  Commission  has  decided  to 
delay  effectiveness  of  those  portions  of 
the  new  rules  that  prescribe  the  method 
of  computing  yield  and  tax-equivalent 
yield.  Therefore,  Investment  Company 
Act  Release  No.  16245  is  revised  to 
delay  until  July  1, 1988,  the  effective 
date  of  those  provisions  of  rules  482  and 
34b-l  and  Forms  N-IA.  N-3.  and  N-4 
that  provide  for  a  uniformly  computed 
yield.* 


■  (Feb.  2, 1968)  (53  FR  3S68  (Feb.  10. 1968)). 

*  The  rules  also  affect  insurance  company 
separate  accounts  issuing  variable  anuity  contracts. 

*  The  provisions  affected  are  set  out  supra. 


The  effect  of  this  delay  is  to  permit 
funds  to  continue  to  quote  non- 
standardized  jrields  *  in  their 
advertisements  '  if  they  are 
accompanied  by  the  required  unifonnly 
computed  total  return  information  and 
otherwise  meet  die  requirements  of  the 
rules  as  adopted  or  amended  effective 
May  1, 1988.  Funds  are  free,  of  course,  to 
begin  using  the  Commission-prescribed 
yield  formulas  on  May  1  and  are 
encouraged  to  do  so.  Funds  that  wish  to 
take  advantage  of  the  delay  may  amend 
their  registration  statemoits  to  reflect 
■the  new  yield  calculation  in  addition  to 
their  current  yield  disclosure  so  that  no 
new  amendments  are  necessary  on  July 
1. 1988,  or  may  wcut  tmtil  July  1  to 
amend  again.  Funds  that  have  alretidy 
amended  their  registratioo  statements  to 
refiect  use  of  the  staiidardized  mediod 
of  calculating  yield  will  have  to  file  a 
prospectus  supplement  under  Rule  497 
of  the  Securities  Act  to  their  prospectus 
in  order  to  continue  to  use  their  previous 
method  of  calculating  yield.' 

In  Connection  with  this  delay,  the 
Commission  is  requiring  imder  rules  482 
and  34b-l  that  any  fimd  advertisements 
'or  sales  literature  containing  a  quotation 
of  yield  between  May  1. 1988,  and  June 
30, 1988,  that  is  not  computed  in 
accordance  with  Commission  rules 
disclose  that  fact  and  inform  investors 
that  the  rules  will  become  effective  on 
July  1. 198a' 


*  Rule  48t(e)(l)  permits  quotation  of  a  "current 
jrield"  but  will  not.  until  July  1,  specify  diat  the 
current  yield  must  be  computed  in  the  manner 
.prescribed  by  Forms  N-IA.  N-3.  or  N-«.  The 

reference  to  "current  yield"  without  any  reference 
to  a  method  of  computation  will  not  preclude  any 
fund  from  advertising  any  performance  quotation 
relating  to  the  income  production  of  the  fund  that  is 
not  misleading,  including  quotation  of  a  distribution 
rate,  if  it  is  accompanied  by  appropriate  disclosure. 
As  the  Commission  stated  in  Release  16245,  ■ 
distribution  rate  should  be  accompanied,  at  a 
minimum,  by  disclosure  explaining  (i)  the 
components  of  the  distribution  rate  that  differ  from 
yield,  (ii)  where  components  consist  of  capital  gains, 
they  are  nonrecuiring,  and  (iii)  where  a  component 
consists  of  option  premiums,  what  potential  effect 
on  overall  performance  option  writing  might  have. 
'    *  In  addition,  it  will  permit  investmeot  companies 
to  quote  non-standardized  yields  in  their  sales 
literature  not  accompanied  by  the  uniformly 
computed  yield  figure,  if  accompanied  by.the 
uniformly  computed  one,  five,  and  ten  year  total 
return  information. 

*  An  exhibit  required  by  new  Item  24(bK16)  is  not 
required  to  be  filed  lo  reinstate  use  of  a  fund's  yield 
formula. 

*  Insurance  company  separate  accounts  issuing 
varial>le  aruuiity  cootracts  must  also  make  this 
disclosure  in  advertisementi  and  sales  literature 
quoting  yield.  Of  course,  in  the  case  of  sales 
literature,  this  disdostuv  would  not  have  to  be 
made  if,  in  compliance  with  a  new  rule  34b-l,  the 
salas  literature  contained  a  quotation  of  yield 
computed  in  the  manner  prescribed  by  Commission 
rules  in  addition  to  a  yield  computed  in  a  different, 
non-standardized  manner. 


Proceifaual  Matters 

"Hie  Commission  believes  it  is 
appropriate  in  light  of  the  impending 
effective  date  of  the  new  rules  and  rule 
and  form  amendments  to  delay  their 
effectiveness  immediately  conditioned 
on  the  additional  disclosure.  The 
Commission,  pursuant  to  section  4(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  553(b)),  finds  that  prior  notice  and 
comment  on  this  action  is  impracticable 
and  therefore  contrary  to  the  public 
interest  because  the  new  rules  and  rule 
and  form  amendments  are  scheduled  to 
go  into  effect  on  May  1, 1988.  In 
addition,  the  Commission,  pursuant  to 
section  4(d)(1)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(d)(1))  finds 
that  delay  of  Ais  action  is  not  required 
because  it  relieves  a  restriction.* 

By  the  Commission. 
April  25. 1988. 
Jonathan  G.  KatK. 
Secretary. 

(FR  Doc.  88-0412  Rled  4-28-86;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  154, 157, 260, 284, 385 
and  388 

(Oockat  No.  Rin7-17-000] 

Natural  Gas  Data  Collection  System 

April  5, 198a 

AGENCY:  Federal  Eneigy  Regulatory 

Commission,  DOE. 

action:  Final  rule. 

summary:  The  Federal  Enei:gy 
Regulatory  Commission  (Commission)  is 
amending  its  regulations  to  require  that 
after  September  30, 1988,  rate  filings, 
includii^  the  affected  tariff  sheets, 
submitted  pursuant  to  S  154.63. 
certificate  and  abandonment 
applications,  including  the  affected  tariff 
sheets,  under  Subparts  A.  E  and  F  of 
Part  157.  blanket  certificate  applications 
under  Subpart  G  of  Part  284,  and  FERC 
Form  Noe.  8. 11  and  16  in  Part  260.  must 
be  filed  on  electronic  media.  Also,  on  or 
after  September  30. 1988.  the  tariff 
sheets  filed  pursuant  to  S  154.301(a] 
must  be  filed  on  electronic  media.  On  or 
after  September  30, 1968,  any  natural 
gas  company  filing  a  general  rate 
proceeding  pursuant  to  section  4  of  the 
Natm-al  Gas  Act  and  %  154.63,  or 
submitting  a  restatement  of  the  natural 
gas  company's  base  tariff  rate  pursuant 


■  The  amendments,  by  their  own  teims,  wrill 
expire  on  June  3u,  1988. 


to  S  154.303(e]  must  make  a  one-time 
only  filing  which  resubmits  the 
company's  entire  tariff,  except  for 
executed  service  agreements,  on 
electronic  media.  Additionally,  after 
December  30, 1988,  FERC  Form  Nos.  2, 
2A,  14  and  15  must  be  submitted  on 
electronic  media.  Natural  gas  companies 
will  be  required  to  continue  filing  the 
traditional  required  number  of  copies. 
The  Commission  will  consider  reducing 
the  required  number  of  copies  to  be  filed 
with  the  electronic  data  submission  in  a 
year.  These  amended  regulations 
provide  a  waiver  for  natural  gas 
companies  that  do  not  have  any 
electronic  capability  to  comply  with  this 
electronic  data  submission  requirement. 

The  Commission  is  also  severing 
FERC  Form  No.  591  &om  this  rulemaking 
docket  and  establishing  a  separate 
docket  for  that  form.  This  wrill  provide 
the  Commission  additional  time  to 
address  concerns  raised  by  the 
comments  to  the  proposed  FERC  Form 
No.  591. 

The  Commission  is  issuing  separately 
a  notice  and  schedule  for  a  series  of 
technical  conferences  on  FERC  Form 
No.  591.  The  Commission  is  also  issuing 
separately  a  notice  and  schedule  for 
implementation  conferences  to  facilitate 
the  transition  to  electronic  data 
submission. 

Finally,  the  Commission  is  revising  its 
confidentiality  procedures  in  §  388.112 
to  provide  procedures  for  protecting 
confidential  data  filed  on  electronic 
media. 

The  Commission  believes  these 
procediues  will  reduce  the  burden  on 
natural  gas  companies  by  requiring  them 
to  file  fewer  paper  copies  of  certain  rate 
filings,  certificate  and  abandonment 
appUcations  and  forms.  Additionally, 
the  Commission  beUeves  submission  of 
this  data  electronically  will  expedite  the 
processing  of  rate  filiiigs  and  certificate 
applications. 

effective  date:  May  2. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

For  further  technical  information 
contact:  John  E.  Moriarty.  Office  of 
Producer  and  Pipeline  Regulation. 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  (202)  357-8824. 

For  further  administrative  and  policy 
information  contact:  Brooks  Carter, 
Office  of  Pipeline  and  Producer 
Regulation,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE.,  Washington.  DC  20426.  (202)  357- 
8844. 

For  further  legal  information  contact: 
Julia  Lake  White,  Office  of  the  General 
Coimsel,  Federal  Energy  Regidatory 
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Commission.  825  North  Capitol  Street. 
NE..  Washington,  DC  20428.  (202)  357- 
8530. 

SUPPLEMENTARY  INPOMNATION: 

Order  No.  493 

Issued  April  5, 1988. 

Before  Commissioners:  Martha  O.  Hesse, 
Chairman;  Anthony  C.  Sousa,  Charles  G. 
Stalon.  Charles  A.  Trabandt  and  C.  M. 
Naeve. 

L  IntroductioD 

The  Federal  Energy  Regulatory 
Commission  (Commission]  is  amending 
its  regulations  to  require  that  after 
September  30. 1988,  rate  filings, 
including  the  affected  tariff  sheets, 
submitted  pursuant  to  S  154.83, 
certificate  and  abandonment 
applications.  incIucUng  the  affected  tariff 
sheets,  under  Subparts  A,  E  and  F  of 
Part  157,  blanket  certificate  applications 
under  Subpart  G  of  Part  284,  and  FERC 
Form  Nos.  8, 11  and  18  in  Part  260,  must 
be  filed  on  electronic  media.  Also,  on  or 
after  September  30, 1988,  the  tariff 
sheets  filed  pursuant  to  {  154.301(a) 
must  be  filed  on  electronic  media.  On  or 
after  September  30, 1988.  any  natural 
gas  company  filing  a  general  rate 
proceeding  pursuant  to  section  4  of  the 
Natural  Gas  Act  and  S  154.63,  or 
submitting  a  restatement  of  the  natural 
gas  company's  base  tariff  rate  pursuant 
to  §  154.303(e)  must  make  a  one-time, 
only  filing  which  resubmits  the 
company's  entire  tariff,  except  for 
executed  service  agreements,  on 
electronic  media.  Additionally,  after 
December  30. 1988.  FERC  Form  Nos.  2. 
2A 14  and  15  must  be  submitted  on 
electronic  media.  Natural  gas  companies 
will  be  required  to  continue  filing  the 
traditional  required  number  of  copies. 
The  Commission  will  consider  reducing 
the  required  number  of  copies  to  be  filed 
with  the  electronic  data  submission  in  a 
year.  These  amended  regulations 
provide  a  waiver  for  natural  gas        i 
companies  that  do  not  have  any         I 
electronic  capabitity  to  comply  with  this 
electronic  data  submission  requirement. 

The  Commission  is  also  severing 
FERC  Form  No.  591  from  this  rulemaking 
docket  and  establishing  a  separate 
docket  for  that  form.  This  will  provide 
the  Commission  additional  time  to 
address  concerns  raised  by  the 
comments  to  the  proposed  FERC  Form 
No.  591. 

The  Commission  is  issuing  separately 
a  notice  and  schedule  for  a  series  of 
technical  conferences  on  FERC  Form 
No.  591.  The  Commission  is  also  issuing 
separately  a  notice  and  schedule  for 
implementation  conferences  to  facilitate 
the  transition  to  electronic  data 
submission. 


Finally,  the  Commission  is  revising  its 
confidentiality  procedures  in  S  388.112 
to  provide  procedures  for  protecting 
confidential  data  filed  on  electronic 
media. 

n.  Background 

The  Commission  regulates  the  natural 
gas  industry  under  the  authority  in  the 
Natural  Gas  Act '  and  the  Natural  Gas 
PoUcy  Act  of  1978.*  In  order  to  regulate 
this  industry,  the  Commission  requires 
natural  gas  companies  to  submit  various 
forms  and  reports  either  monthly,  semi- 
annually or  annually.*  In  addition, 
natural  gas  companies  periodically  file  a 
variety  of  information  *  when  seeking 
changes  in  a  tariff  rate  under  Part  154  of 
the  Commission's  regulations  and 
certification  authority  to  engage  in  the 
sale  and  transportation  of  natural  gas  in 
interstate  commerce  under  Part  157  of 
the  Commission's  regulations.  Currentiy, 
the  Commission  does  not  require  that 
these  forms,  reports  or  applications  be 
submitted  on  electronic  media. 

On  June  25,  1987,  the  Commission 
issued  a  notice  of  proposed  rulemaking 
(NOPR)  *  proposing  that  natural  gas 
companies  submit  various  data,  as  well 
as  rate  filings  pursuant  to  S  154.63  and 
certificate  applications  under  Part  157  of 
the  Commission's  regulations,  on  9-track 
magnetic  tape.  The  Commission 
proposed  to  require  that  this  tape  be 
accompanied  by  one  paper  copy  of  the 
information  submitted  on  the  magnetic 
tape. 

The  Commission  also  proposed 
consolidating  and  updating  the  data 
presently  reported  on  various  forms  into 
one  FERC  Form  No.  501.  FERC  Form  No. 
591  was  designed  to  provide  the 
Commission  with  a  data  base  of 
consistent  and  current  information.  The 
Commission  believed  this  data  base  to 


•  15  U.&C.  717-n7w  (1962).  Specifically,  section 
10(a)  of  the  Natural  Gat  Act  IS  U.S.C.  717i  (1982). 
grant!  authority  to  the  CommiMion  to  specify  by 
nile  or  regulation  the  annual  or  periodic  reports  that 
natural  gaa  companies  must  file  with  the 
Commission. 

•  15  U.S.C.  3301-3432  (1982).  Specifically,  section 
501  of  the  Natural  Gas  PoBcy  Act  (NGPA),  15  U.S.C. 
3411  (1982).  states  that  the  Commission  will 
■dminister  the  NGPA  unless  the  Act  expressly 
provides  otherwise.  Section  501  adds  that  in 
administering  the  Act  the  Commission  has  the 
authority  to  prescribe,  issue,  amend  and  restrict 
such  rules  and  orders  as  it  may  find  necessary  or 
appropriate  to  carry  out  its  functions  under  the  Act 

•  18  CFR  Part  280  (1988)  governs  the  submission 
of  these  forms  and  reports.  Part  284  of  the 
Commission's  regulations  require  the  filing  of 
various  reports  by  interstate  natural  gas  pipelines 
transporting  gas. 

•  For  example,  see  Statements  A  through  P 
described  in  1 154.83  of  the  Commission's 
regulations. 

•  52  FR  25530  Ouly  7, 1987).  FERC  Stats,  k  Regs. 
[Proposed  Regulatioos  1982-1987)  1 32.449  (June  25. 
1987). 


be  necessary  in  order  to  develop  the 
comprehensive  reports  and  stutLes  of 
the  industry  needed  to  develop  and 
monitor  current  and  future  poUcies 
affecting  the  natural  gas  industry. 

The  Conunission  received  forty-eight 
comments  on  the  proposed  FERC  Form 
No.  591.*  A  number  of  commenters 
generally  supported  the  Commission's 
proposal  that  jurisdictional  natural  gas 
companies  make  all  or  a  part  of  rate, 
certificate  and  report  filings  on  9-track 
magnetic  computer  tape.  All 
commenters,  however,  urged  the 
Commission  to  take  more  time  to 
consider  the  proposed  FERC  Form  No. 
591.  They  requested  the  Commission  to 
reissue  the  NOPR  ^  to  reflect  changes  to 
FERC  Form  No.  591  suggested  in  the 
comments  and  at  the  technical 
conferences,* The  commenters  also 
urged  the  Commission  to  develop  a  data 
dictionary,  a  data  directory  and  a  code 
book  in  conjimetion  with  the  revised 
FERC  Form  No.  591.*  Finally,  tiie 
commenters  requested  the  Commission 
to  consider  a  phased-in  timetable  for 
implementation  of  the  schedules 
proposed  in  FERC  Form  No.  591. »" 

Based  on  a  review  of  the  comments, 
the  Commission  concludes  that 
proposed  FERC  Form  No.  591  must  be 
revised  in  a  separate  rulemaking  docket 
At  the  same  time,  the  Commission  will 
begin  the  transition  to  electronic  data 
submission  by  promulgating  a  final  rule 
in  this  proceedhig.  The  rule  adopted  in 
this  docket  implements  procedures  to 
computerize  the  receipt,  processing  and 
analysis  of  a  portion  of  the  information 
that  the  Commission  presentiy  uses  to 
regulate  the  natural  gas  industry.  The 


*  List  of  commenters  attached  as  Appendix  A 

*  See,  e.g..  Algonquin  Gas  Transmission 
Company.  ANR  PipeUne  Company  and  Colorado 
Interstate  Gas  Company,  Arkla,  Inc..  Columbia  Gas 
Transmission  Corporation.  Edison  Electric  Institute, 
Great  Lakes  Transmission  Company.  INGAA 
Natural  Gas  Pipeline  Company  of  America; 
Northwest  Pipeline  Corporation.  Panhandle  Eastern 
Pipe  Line  Company. 

*  Technical  conferences  were  held  at  the 
Commission  on  August  7, 1987.  October  1-2. 1987. 
and  October  7-9, 1987. 

*  See,  e.g..  Arkla.  Inc.  Great  Lakes  Transmission 
Company,  INGAA.  Natural  Gas  Pipeline  Company 
of  America.  Pacific  Interstate  Companies, 
Tennessee  Gas  Pipeline  Company.  Transcontinental 
Gas  Pipeline  Corporation,  WilUston  Basin  Interstate 
Pipeline  Company. 

'<>  See,  e.g.,  Algonquin  Gas  Transmission 
Company.  ANR  Pipeline  Company  and  Colorado 
Interstate  Company,  Arkla.  Inc.,  Columbia  Gas 
Transmission  Corporation.  El  Paso  Natural  Gas 
Company,  Enron  Interstate  Pipelines.  INGAA. 
Natural  Fuel  Gas  Supply  Coiporstion.  Northwest 
PipeUne  Corporation.  Pacific  Interstate  Companies, 
Panhandle  Eiistem  Pipe  Line  Company,  Scientific 
Software  Intercomp  Inc.  Southern  Natural  Gas  Co., 
Tennessee  Gas  Pipeline  Company,  Transcontinental 
Gas  line  Corporation.  United  Gas  Pipe  Line 
Company,  WilUston  Nahiral  Gas  Company. 


Commission  will  continue  to  review  in 
the  new  rulemaking  docket  the  proposal 
to  standardize,  consolidate  and  update 
the  information  the  Commission  requires 
from  natural  gas  companies  and  to 
simplify  the  format  in  which  data  is 
submitted  as  proposed  in  FERC  Form 
No.  591. 

The  Commission  believes  these 
procedures  will  reduce  the  burden  on 
nattiral  gas  companies  by  requiring  them 
to  file  fewer  paper  copies  of  certain  rate 
filings,  certificate  and  abandonment 
applications  and  forms.  Additionally, 
the  Commission  believes  submission  of 
this  data  electronically  will  expedite  the 
processing  of  rate  filings  and  certificate 
appUcations. 

III.  Electronic  Data  Submission 

On  or  after  September  30, 1988. 
natural  gas  companies  filing  rate 
changes,  including  the  affected  tariff 
sheets,  pursuant  to  S  154.63,  certificate 
and  abandonment  applications, 
including  the  affected  tariff  sheets, 
under  Subparts  A  E  and  F  of  Part  157, 
and  blanket  certificate  applications 
imder  Subpart  G  of  Part  284,  must  make 
these  applications  using  an  electronic 
media.  Also,  on  or  after  September  30, 
1988,  the  tariff  sheets  filed  pursuant  to 
S  154.301(a)  must  be  filed  on  electronic 
media.  Additionally,  on  or  after 
September  30, 1988,  nattiral  gas 
companies  filing  a  general  rate 
proceeding  pursuant  to  section  4  of  the 
Natural  Gas  Act  and  §  154.63,  or 
submitting  a  restatement  of  the  natural 
gas  company's  base  tariff  imder 
S  154.303(e)  must  make  a  one-time  only 
filing  which  resubmits  the  company's 
entire  tariff,  except  for  executed  service 
agreements,  on  electronic  media. 

Natural  gas  companies  filing  the 
following  forms  due  on  or  after 
September  30, 1988,  must  use  an 
electronic  media:  (1)  Form  No.  8. 
Underground  gas  storage  report;  (2) 
Form  No.  11,  Natural  gas  pipeline 
company  monthly  statement;  and  (3) 
Form  No.  16,  Report  of  gas  supply  and 
requirements.  Finally,  on  or  after 
December  30, 1988,  natural  gas 
companies  must  file  the  following  forms 
on  electronic  media:  (1)  Form  No,  2, 
Annual  report  for  major  natural  gas 
companies;  (2)  Form  No.  2-A  Annual 
report  for  nonmajor  natural  gas 
companies;  (3)  Form  No.  14,  Annual 
report  for  importers  and  exporters  of 
natural  gas;  and  (4)  Form  No.  15,  Annual 
report  of  gas  supply  for  certain  natural 
gas  pipelines. 

Natural  gas  companies  will  be 
required  to  continue  filing  the  traditional 
required  number  of  paper  copies.  The 
Commission  will  consider  reducing  the 
required  number  of  copies  to  be  filed 


with  the  electronic  data  submission  in  a 
year. 

The  Commission  will  ensure  the 
interchangeability  of  data  between 
information  processing  systems  by 
specifying  in  the  record  formats  and 
instructions  for  electronic  submission  of 
the  specified  forms  and  filings  the  types 
of  electronic  media  and  magnetic 
recording  techniques  that  a  natural  gas 
company  may  use  for  electronic  data 
submission  imder  this  rule. 

The  requirement  to  submit  any  of 
these  fiUngs  and  forms  on  electronic 
media  is  voluntary  on  or  after  May  2, 
1988,  for  those  natural  gas  companies 
that  want  to  make  these  filings  using 
their  own  software.  However,  natural 
gas  companies  that  choose  to 
volimtarily  file  this  data  on  electronic 
media  must  also  submit  the  traditional 
hard  copies  of  the  data.  During  the 
volimtary  electronic  data  submission 
period,  there  will  be  no  penalty  for 
incorrect  submission  of  data  on  the 
electronic  media. 

Natural  gas  companies  that  do  not 
have  or  are  imable  to  acquire  the 
computer  capability  to  submit  these 
filings  and  forms  on  electronic  media 
may  seek  a  waiver  under  the  procedures 
provided  in  the  new  {  385.2011  of  the 
Commission's  regulations.  The  waiver 
may  be  granted  for  up  to  one  year.  The 
natural  gas  company  mayrequest  a 
continuance  of  the  waiver  by 
demonstrating  that  it  continues  to  lack 
computer  capabitity.  Additionally,  the 
Commission  will  consider  requests  for  a 
waiver  or  extension  of  time  fi'om  the 
requirement  that  after  September  30, 
1988.  a  natural  gas  company  must 
resubmit  the  company's  entire  tariff  on 
electronic  media  when  filing  a  general 
rate  proceeding  piu'suant  to  section  4  of 
the  Natural  Gas  Act  or  submitting  a 
restatement  of  the  company's  base  tariff 
under  S  154,303(e). 

The  following  electronic  media  are 
suitable  for  Commission  filing: 

(1)  In  one-half  inch  (.5*)  magnetic  tape 
(recorded  in  EBCDIC  or  ASCII  Only): 

(a)  1600  BPI  (bytes  per  inch)  (63  bytes/ 
mm),  recorded  in  nine  parallel  tracks  on 
.5'  magnetic  tape.  (IBM  3420  models  3,  5, 
7,  or  equivalent.) 

(b)  6250  BPI  (246  bytes/mm),  recorded 
in  nine  parallel  tracks  on  .5'  magnetic 
tape,  (IBM  3420  models  4, 6,  8,  or 
equivalent.) 

(c)  38,000  BPI  (18  track  tape),  recorded 
in  eighteen  parallel  tracks  on  .5'  tape 
cartridge.  (IBM  3480  tape  cartridge  or 
equivalent.) 

(2)  In  formatted  diskettes  (recorded  in 
ASCII  only): 

(a)  5.25'  (360KB)  double  sided,  double 
density  diskette,  48  tracks  per  inch,  40 


tracks  per  surface,  512  bytes  per  sector, 
9  sectors  per  track. 

(b)  5.25'  (1.2MB)  double  sided,  high 
density  diskette,  96  tracks  per  inch,  80 
tracks  per  surface,  512  bytes  per  sector, 
15  sectors  per  track. 

(c)  3.5'  (720KB)  double  sided,  low 
density  diskette,  135  tracks  per  inch,  80 
tracks  per  surface,  512  bytes  per  sector, 
9  sectors  per  track,  737,280  bytes 
formatted  capacity. 

(d)  3.5'  (1.44MB)  double  sided,  high 
density  diskette,  135  tracks  per  inch,  80 
tracks  per  surface. 

As  the  Commission  acquires  new 
electronic  data  submission  capability, 
this  list  will  be  expanded  and  updated. 

Upon  request,  on  April  30, 1988,  the 
Commission  will  have  available  and  will 
provide  natural  gas  companies  with 
record  formats  for  each  type  of  filing 
and  form  for  use  in  preparing  electronic 
data  submissions  for  the  Commission. 
The  record  formats  will  identify  the 
location  of  specific  data  in  each  record 
on  the  electronic  media.  Additionally, 
on  July  30, 1988,  the  Commission  will 
have  software  to  produce  a  hard  copy 
for  rate  filings  under  S  §  154.63  and 
154.303(e)  of  the  Commission's 
regulations,  for  certificate  and 
abandonment  applications  under 
Subparts  A,  E  and  F  of  Part  157  and 
Subpart  G  of  Part  284,  and  for  FERC 
Form  Nos.  8, 11  and  16  in  Part  260. 
Finally,  on  October  30, 1988,  the 
Commission  will  have  available 
software  to  produce  a  hard  copy  for 
FERC  Form  Nos.  2.  2A  14  and  15. 

Natural  gas  companies  may  request  a 
copy  of  the  Commission's  software 
programs.  However,  since  software 
programs  are  not  interchangeable  on  all 
computers  without  adaptation,  the 
Commission  does  not  make  any 
guarantee,  expressed  or  implied,  as  to 
the  accuracy  of  the  Commission's 
software  in  the  natural  gas  company's 
computer.  The  Commission's  software 
will  be  provided  as  public  domain 
software  for  the  convenience  of  the 
natural  gas  companies.  The  Commission 
notes  that  natural  gas  companies  may 
be  required  to  make  adaptations  to  the 
Commission's  software  in  order  to 
provide  a  copy  of  the  electronic  data 
submission  that  can  be  read  by  the 
public. 

Finally,  in  response  to  commenters' 
requests,  the  Commission  is  revising  the 
confidentiality  procedures  in  §  388.112 
of  its  regulations  to  protect  confidential 
information  submitted  on  electronic 
media.  Under  these  procedures,  a 
natural  gas  company  will  submit  a 
complete  filing  on  one  electronic  media 
marked  "Contains  Privileged 
Information — Do  Not  Release"  and 
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identifying  on  that  electronic  media  the 
information  for  which  the  privileged 
treatment  is  sought  and  one  electronic 
media  without  the  information  for  which 
privileged  treatment  is  sought  and  with 
a  statement  that  information  has  been 
removed  for  privileged  treatment.  The 
Commission  will  recognize  the 
electronic  media  containing  both  the 
confldential  and  public  information  as 
the  master  record  in  any  Commission 
proceeding. 

The  Commission  notes  that  the  filings 
natural  gas  companies  will  make 
electronically  under  the  provisions  in 
this  flnal  rule  generally  do  not  contain 
confidential  information. 

IV.  Administrative  Flntfings 

A.  Implementation  Conferences 

The  Commission  is  issuing  separately 
a  notice  and  schedule  lot  a  series  of 
implementation  conferences  to  facilitate 
the  industry's  transition  to  electronic 
data  submission.  j 

B.  Deferral  ofFERCForm  No.  591 

A  number  of  commenters  requested 
the  Commission  to  provide  addibooal 
opportimities  for  comments  and  j 

technical  conferences  to  resolve 
problems  associated  with  the  proposed 
FERC  Form  No.  591.  Because  of  the 
policy,  legal  and  administrative 
conceriis  expressed  by  the  commenters, 
the  Commission  has  decided  to  defer 
action  on  proposed  FERC  Form  No.  591. 
Therefore,  the  Commission  is  severing 
from  this  rulemaking  docket  the 
proposed  FERC  Form  No.  591.  The  new 
docket  number  for  this  proceeding  is 
RM88-1 2-000.  The  record  pertaining  to 
proposed  FERC  Form  No.  591  in  this 
proceeding  will  be  transferred  to  the 
new  proceeding. 

The  Commission  is  issuing  separately 
a  notice  and  schedule  for  a  series  of 
technical  conferences  on  FERC  Form 
No.  591. 

These  technical  conferences  will 
address  the  natural  gas  industry's 
concerns  with  specific  technical  aspects 
of  the  various  schedules  contained  in 
the  proposed  FERC  Form  No.  591. 

C.  Public  Access  \ 

The  Freedom  of  Information  Act ' ' 
requires  the  Commission,  as  a  federal  I 
agency,  to  make  public  records  I 

available  unless  the  information 
contained  therein  is  exempt  from 
disclosure  under  the  nine  exemptions 
provided  in  the  Act**  Part  388  of  the 


Commission's  regulations  governs  die 
Commission's  release  of  information 
under  the  Freedom  of  Information  Act. 
The  Commission  will  make  any 
information  submitted  under  the 
provisions  of  this  final  rule  available  to 
the  public  in  conformance  with  the 
Commission's  regulations. 

D.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act 
(RFA)  *'  generally  requires  a  description 
and  analysis  of  final  rules  that  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  An 
agency  is  not  required  to  make  an  RFA 
analysis  if  it  certifies  tbat  a  rule  will  not 
have  "a  significant  economic  impact  in  a 
substantial  number  of  small  entities."  ^* 

In  the  NOPR,  the  Commission 
certified  that  the  proposed  regulations 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  Commission  continues  to 
believe  that  most  natural  gas  companies 
required  to  comply  with  this  final  rule 
do  not  fall  within  the  RFA's  definition  of 
small  entity.  Additionally,  the 
Commission  has  considered  the 
potential  impact  of  this  rule  on  small 
natural  gas  companies.  As  a  result  the 
Commission  has  included  a  waiver 
provision  from  the  mandatory  electronic 
data  filing  requirements  in  tl:ds  final 
rule. 

The  Commission  certifies,  therefore, 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

E.  Paperwork  Redaction  Act 

The  Paperwork  Reduction  Act  •"  and 
the  Office  of  Management  and  Budget 
fOMB)  regulations  "»  require  that  0MB 
approve  certain  information  collection 
requirements  imposed  by  agency  rule. 
The  provisions  of  this  final  rule  have 
been  submitted  to  0MB  for  its  approval. 
Interested  persons  can  obtain 
information  on  these  provisions  by 
contacting  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426  (Attention:  Tim  Shaughnessy. 
(202)  357-5600).  Comments  on  the 
provisions  of  this  final  rule  or  a  notice  of 
intent  to  comment  on  the  provisions  of 


"  5  U  S.C.  552  119B2). 
"Id 


•»  5  U.S.C.  601-612  (1982). 

>«  Section  601(c)  of  the  RFA  dcGnes  a  "sowll 
entity"  a*  a  small  business,  a  small  not-for-profit 
enterpriae,  or  a  small  governmental  jurisdiction.  A 
"small  business'  is  defined  by  reference  to  section  3 
of  the  Small  Business  Act.  as  an  enterprise  which  is 
"independently  owned  and  operated  and  which  is 
not  dominant  in  its  field  of  operation."  15  U.S.C. 
632(a)  (1982). 

'•  44  U.S.C.  35OI-3520  (1982). 

••  5  CFR  Part  1320  (1987). 


this  final  rule  can  be  submitted  to  the 
Office  of  Information  and  Regulatory 
Aflairs  of  OMB.  New  Executive  Office 
Building,  Washington,  DC  20503 
(Attention:  Desk  Officer  for  the  Federal 
Energy  Regulatory  Commission). 

F.  Effective  Date 

This  rule  is  effective  May  2, 1988. 
However,  if  OMB  has  not  approved  this 
rule  by  that  date  the  Commission  will 
issue  a  notice  temporarily  suspending 
the  effective  date  until  OMB  has 
approved  the  reporting  requirements. 

List  of  Subjects 

18  CFR  Part  154 

Alaska,  Natural  gas,  Pipelines, 
Reporting  and  recordkeeping 
requirements. 

IB  CFR  Part  157 

Administrative  practice  and 
procedure,  Natural  gas.  Reporting  and 
recordkeeping  requirements. 

18  CFR  Parts  260  and  284 

Natural  gas.  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  385 

Administrative  practice  and 
procedure,  Pipelines,  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  388 

Freedom  of  information, 

In  consideration  of  the  foregoing,  the 
Commission  amends  Parts  154, 157. 280. 
284,  385  and  388,  Title  18,  Chapter  L 
Code  of  Federal  Regulations,  as  set  forth 
below. 

By  the  Commission. 
Lois  O.  CaslwU, 

Acting  Secretary. 

PART  154— RATE  SCHEDULES  AND 
TARIFFS 

1.  The  authority  citation  for  Part  154  is 
revised  to  read  as  follows: 

Authority:  Natural  Gas  Ad,  15  U.S.C.  717- 
717w  (1982);  Department  of  Energy 
Organizabon  Act  42  U.S.C  noz-7352  (1982): 
E.0. 12009.  3  CFR  1978  Comp..  p.  142; 
Independent  Offices  Appropriations  Act  31 
U.S.C  9701  (1982). 

2.  Section  154.1  is  revised  to  read  as 
follows: 

§154.1    AppUcation;  obligation  to  file, 
(a)  On  or  after  December  1. 1948. 

every  natural  gas  company  must  file 
with  the  Commission  and  post  in 
conformity  with  the  requirements  of  this 
part,  schedules  showing  all  rates  and 
charges  for  any  transportation  or  sale  of 
natural  gas  subject  to  the  jurisdiction  of 
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the  Commission  and  the  classifications, 
'practices,  rules  and  regulations  affecting 
such  rates,  charges  and  services, 
together  with  all  contracts  in  any 
manner  affecting  or  relating  thereto: 
Provided,  however.  That  aU  such 
presently  effective  schedules  filed  with 
the  Commission  before  the  aforesaid 
-date  must  be  restated  as  set  forth  in 
i  154.82  to  conform  with  the  following 
rules  and  regulations,  and  filed  and 
posted  on  or  before  the  dates  specified 
in  S  154.83. 

(b)  On  or  after  September  30, 1988, 
any  change  to  a  tariff  must  be  submitted 
in  an  electronic  media  in  conformance 
with  the  requirements  of  §  385.2011  of 
this  chapter. 

(c)  On  or  after  September  30, 1988. 
any  natural  gas  company  submitting  a 
general  rate  proceeding  pursuant  to 
section  4  of  the  Natural  Gas  Act  and 

S  154.63  or  a  restatement  of  the  base 
tariff  rate  pursuant  to  §  154.303(e)  must 
incorporate  as  part  of  this  filing  a 
resubmittal  of  the  company's  entire 
tariff,  except  executed  service 
agreements,  on  electronic  media 
pursuant  to  §  385.2011  of  this  chapter. 

3.  Section  154.14  is  revised  to  read  as 
follows: 

§154.14    Tariff  or  FERC  gas  tnlff. 

The  term  "tariff'  or  'TERC  gas  tariff' 
means  a  compilation,  either  in  book 
form  or  on  electronic  media,  of  all  of  the 
effective  rate  schedules  of  a  particular 
natural  gas  company,  and  a  copy  of 
■each  form  of  service  agreement. 

4.  Section  154.15  is  revised  to  read  as 
follows: 

§154.15    HIingdate. 

The  term  "filing  date"  means  the  day 
on  which  a  tariff,  or  part  thereof,  or  a 
contract  is  received  in  the  office  of  the 
Secretary  of  the  Commission  for  filing  in 
compliance  with  the  requirements  of  this 
part. 

5.  Section  154.16  is  revised  to  read  as 
follows: 

§154.16    Posting. 

The  term  "posting"  means: 

(a)  Making  a  copy  of  a  natural  gas 
company's  tariff  and  contracts  available 
during  regular  business  hours  for  public 
inspection  in  a  convenient  form  and 
place  at  the  natural  gas  company's 
offices  where  business  is  conducted 
with  affected  customers,  and 

(b)  Mailing  to  each  customer  affected 
'a  hard  copy  of  the  tariff,  or  part  thereof, 
imless  another  format  is  agreed  to  by 
the  parties,  at  the  time  it  is  sent  to  the 
Commission  for  filing. 

6.  Section  154.26  is  revised  to  read  as 
follows: 


§154.26   Copies  to  be  supplied. 

(a)  General  rule.  Except  as  provided 
in  paragraph  (b)  of  this  section,  all 
tariffs,  rate  schedules,  and  contracts,  or 
parts  thereof,  and  material  related 
thereto,  including  any  change  in  rates, 
notices  of  cancellation  or  termination, 
and  certificates  of  adoption,  must  be 
supplied  to  the  Commission  in  six 
copies. 

(b)  Exceptions.  On  or  after  September 
30, 1988,  natural  gas  companies 
submitting  a  rate  filing  pursuant  to 

§  154.63  or  §  154.301(a)  must  submit  this 
filing  on  electronic  media  as  prescribed 
in  FERC  Form  542-PGA  and  §  385.2011 
of  this  chapter,  as  applicable. 

(c)  Submittals.  All  copies  and 
electronic  submissions  are  to  be 
included  in  one  package  together  with  a 
letter  of  transmittal  and  all  other 
materials  and  information  required  by 
these  regulations,  and  addressed  to  the . 
Federal  Energy  Regulatory  Commission, 
Washington,  DC  20426. 

7.  Section  154.31  is  revised  to  read  as 
follows: 

§  154.31    Appiiestion. 

(a)  Sections  154.32  through  154.41  after 
December  1, 1948,  are  applicable  to  all 
rate  schedules  thereafter  filed  or 
restated,  except  that  such  sections  are 
only  partially  applicable  to  rate 
schedules  filed  under  §  154.52.  (A  form, 
or  an  electronic  record  format,  of  an 
assembled  tariff  is  available  upon 
request.)  On  or  after  September  30, 1988, 
these  filings  must  be  on  electronic  media 
as  prescribed  in  §  385.2011  of  this 
chapter. 

(b)  Tariff  sheets  filed  on  or  after 
September  30, 1988,  on  electronic  media 
must  conform  to  the  format  required  in 
§§154.32  through  154.36  and  §§  154.38 
through  154.41. 

8.  Section  154.32  is  revised  to  read  as 
follows: 

§  1 54.32    Form,  type,  and  size. 

(a)  When  the  tariff  is  provided  in  hard 
copy  before  September  30, 1988,  and 
thereafter  under  the  waiver  provision 
prescribed  in  §  385.2011  of  this  chapter, 
the  tariff  must  be  printed,  typewritten  or 
otherwise  reproduced  on  8  V^  by  11  inch 
sheets  of  a  durable  paper  so  as  to  result 
in  a  clear  and  permanent  record.  The 
sheets  of  the  tariff  must  be  ruled  to  set 
off  borders  of  1 V^  inches  on  top,  bottom 
and  left  sides  and  ¥i  inch  on  the  right 
side,  punched  on  the  left  side  and 
assembled  in  a  binder. 

(b)  When  the  tariff  is  provided  on 
electronic  media  on  or  after  September 
30, 1988.  the  tariff  paper  copy  must  be 
printed  or  othenvise  reproduced  on 
sheets  of  durable  paper  so  as  to  result  in 
a  clear  and  permanent  record.  The 


electronic  media  record  format  and 
paper  copy  must  duplicate  the  page  size, 
borders  and  margins  provided  in 
paragraph  (a)  of  this  section. 

9.  In  §  154.34,  paragraph  (a)  is  revised 
to  read  as  follows: 

§154.34    Composition  of  tariff. 

(a)(1)  Before  September  30, 1988,  and 
thereafter  under  the  waiver  provisions 
prescribed  in  §  385.2011  of  this  chapter, 
the  tariff  must  contain,  in  the  order 
named,  sections  setting  forth  a  table  of 
contents,  a  preliminary  statement  a  map 
of  the  system,  the  rate  schedules, 
general  terms  and  conditions,  form  of 
service  agreement  and  an  index  of 
purchasers:  Provided,  however,  that  rate 
schedules  for  which  special  exception 
has  been  obtained  under  §  154.52  may 
be  filed  in  a  separate  volume  as 
permitted  by  S  154.33. 

(2)  On  or  after  September  30, 1988.  the 
tariff  sheets  must  be  submitted  on 
electronic  media  as  prescribed  in 
§  385.2011  of  this  chapter  in  the  order 
stated  in  paragraph  (a)(1)  of  this  section 
except  maps  and  executed  service 
agreements  which  must  be  submitted  on 
paper. 
*        *        *        •        • 

10.  Section  154.61  is  revised  to  read  as 
follows: 

§154.61    Application. 

Sections  154.62  through  154.65,  except 
as  otherwise  specifically  provided  in 
this  part  apply  to  all  tariffs,  executed 
service  agreements,  or  parts  of  service 
agreements,  which  are  filed  after 
December  1, 1948.  On  or  after  September 
30. 1988,  the  materials  filed  pursuant  to 
§§  154.62, 154.63  (except  §  154.63(b))  and 
154.303(e)  must  be  filed  on  electronic 
media  as  prescribed  in  §  385.2011  of  this 
chapter. 

11.  In  §  154.62,  paragraphs  (a)  and  (b) 
are  redesignated  as  paragraphs  (b)  and 
(c)  and  a  new  paragraph  (a)  is  added  to 
read  as  follows: 

§  154.62    Material  submitted  with  initial  rate 
schedules  or  executed  service  agreement 

(a)  Initial  rate  schedules  or  executed 
service  agreements  submitted  pursuant 
to  this  section  before  September  30, 
1988,  may  be  on  paper.  Initial  rate 
schedules  submitted  pursuant  to  this 
section  on  or  after  September  30, 1988, 
must  be  on  electronic  media  as 
prescribed  in  §  385.2011  of  this  chapter. 
On  or  after  September  30, 1988,  executed 
service  agreements  must  be  filed  on 
paper. 
***** 

12.  In  i  154.63,  paragraph  (b)(l] 
introductory  text  is  revised,  new 
paragraphs  (b)(l)(iv]  and  (b)(5)  are 
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added  and  paragraphs  (cKl).  (dK3). 
(e)(4]  and  (0  introductory  text  are 
revised  to  read  as  follows: 


§154.63 


ma  tariff,  nnciilad 
OF  part  thwaof.' 


(b)  Material  to  be  submitted— {1)  All 
filings.  In  addition  to  the  requirements 
in  paragraph  (bj(5)  of  this  section,  with 
the  filing  of  any  tariff,  executed  service 
agreement  or  part  thereof  which  changes 
or  supersedes  any  tariff,  contract  or  part 
thereof  on  file  with  the  Commission, 
there  must  be  included  the  following: 

*  •        •        *        • 

(iv)  The  representation  of  the  chief 
accounting  officer  when  the  filing  is 
submitted  on  electronic  media  on  or 
after  September  30. 1988  as  prescribed 
in  §  385.2011  of  this  chapter. 

*  •        •        *        * 

(5)  On  or  after  September  30. 1988,  all 
filings  under  S  154.63  must  be  on 
electronic  media  pursuant  to  §  385.201^ 
of  this  chapter,  unless  a  waiver  is 
granted  by  the  Commission. 

*  •        •        *        * 

(c)  Submission  and  rejection — (1) 
Submission  of  material  by  reference.  If 
all  or  any  portion  of  the  information 
called  for  by  this  section  has  already 
been  submitted  to  the  Commission  or  is 
included  among  the  data  filed  pursuant 
to  this  section,  specific  reference  thereto 
may  be  made  in  lieu  of  resulunission  in 
response  to  these  requirements. 

(i)  Before  September  30, 1988,  copies 
of  material  submitted  by  reference  must 
be  made  available  to  the  staff  and  six 
additional  copies  thereof  must  be 
furnished  to  the  Director,  Division  of 
Gas  Pipeline  Rates  (Office  of  Pipeline 
and  Producer  Regulation]  to  be 
available  to  interveners  according  to 
their  needs,  after  their  intervention  has 
been  permitted  by  the  Conmaission. 

(ii]  On  or  after  September  30. 1988, 
copies  of  material  submitted  by 
reference  must  be  on  electronic  media 
as  prescribed  in  S  385.2011  of  this 
chapter. 


(d)  •  *  • 

(3)  Rate  changes.  Before  September 
30, 1988,  ten  sets  of  the  statements  and 
of  the  additional  information,  if  any, 
must  be  submitted,  each  set  securely 
bound  in  a  cover.  On  or  after  September 
30. 1988,  die  statements  and  additional 
information,  if  any,  must  be  submitted 
on  electronic  media  as  prescribed  in 
S  385.2011  of  this  chapter. ' 


(e)  Scope  and  composition  of  material 
for  major  increase.  '  *  * 

(4)  Working  papers  and  supporting 
data,  (i)  In  the  statements  described  in 


paragraph  (f)  of  this  section,  certain 
items  are  designated  as  being  included 
in  woridng  papers.  When  the  tariff  is 
provided  in  hard  copy  before  September 
30. 1988.  there  is  to  be  furnished  to  the 
Director,  Division  of  Gas  Pipeline  Rates 
(Office  of  Pipeline  and  Producer 
Regulation]  upon  filing  the  rate  increase, 
one  set  of  working  papers  for  use  by  the 
staff  and  six  additional  copies  of  the 
working  papers  to  be  available  to 
interveners  according  to  their  needs 
after  intervention  has  been  approved  by 
the  Commission.  On  or  after  September 
30, 1988,  working  papers  must  be 
submitted  on  electronic  media  as 

prescribed  in  S  385.2011  of  this  chapter. 

*  *        •        *        « 

(I)  Description  of  statements. 
Descriptions  of  Statements  A  through  P 
and  supporting  schedules  required  to  be 
filed  pursuant  to  the  directions  set  out  in 
paragraphs  (b]  (3],  (4),  and  (5)  of  this 
section. 

*  •        •        •        • 

13.  In  S  154.303,  paragraph  (e}(l)(u)  is 
revised  to  read  as  follows: 

§154.303    Election  Of  a  PGA  etouaa: 

*  •        •        •        * 

(e]  Three-year  filing  requirement  to 
establish  new  base  tariff  rate — (1) 
General  requirement  •  *  • 

(ii)  With  the  tariff  8heet(s)  the  pipeline 
must  file  a  study  in  the  form  and  with 
the  content  prescribed  by  §  154.63, 
except  Statements  O  and  P,  to  support 
the  new  base  tariff  rate(8).  On  or  after 
September  30, 1988,  these  tariff  sheets 
and  statements  must  be  filed  on 
electronic  media  as  prescribed  in 
SS  154.63  and  385.2011  of  this  chapter. 


PART  157— APPLICATIOHS  FOR 
CERTIFICATES  OF  PUBUC 
CONVENIENCE  AND  NECESSITY  AND 
FOR  ORDERS  PERMITTING  AND 
APPROVING  ABANDONMENT  UNDER 
SECTION  7  OF  THE  NATURAL  GAS 
ACT 

14.  The  authority  citation  for  Part  157 
is  revised  to  read  as  follows: 

Anlharity:  Natural  Gas  Act  15  U.S.C.  717- 
7l7w  [imzy.  Natural  Gas  Policy  Act  of  1978, 
15  U.S.C.  3301-3432  (1982):  Department  of 
Energy  Organiaation  Act.  42  U.S.C.  7101-7352 
(1982):  E.0. 12008.  3  CFR 1978  Comp..  p.  142. 

15.  In  S  157.6,  the  section  heading  and 
paragraph  (a)  are  revised  to  read  as 
follows: 

§  157.6    AppHcatlona;  gafMral 
requiramenta. 

[&]  Applicable  ruJea—  (1)  Submission 
required  to  be  furnished  by  applicant 
under  this  subpart  Applications, 
amendments  thereto,  and  all  exhibits 


and  other  submissions  required  to  be 
furnished  by  an  applicant  to  the 
Commission  under  this  subpart  must  be 
submitted  in  an  original  and  7 
conformed  copies  until  September  30, 
1988,  and  thereafter,  on  electronic  media 
in  the  manner  prescribed  in  {  385J!011  of 
this  chapter.  To  the  extent  that  data 
required  under  this  subpart  has  been 
provided  to  the  Commission,  this  data 
need  not  be  duplicated.  The  applicant 
must,  however,  include  a  statement 
identifying  the  forms  and  records 
containing  the  required  information  and 
when  that  form  or  record  was  submitted. 
Applicants  making  an  electronic  data 
submission  must  submit  one  copy  of 
applications  and  other  submissions  on 
electronic  media  and  paper  copies  as 
prescribed  in  5  385.2011  of  this  chapter. 
All  submissions  in  electronic  media 
form  must  conform  in  all  respects  to  the 
requirements  listed  in  i  385.2011  of  this 
chapter. 

(2)  Maps  and  diagrams.  An  applicant 
required  to  submit  a  map  or  diagram 
under  this  subpart  must  submit  one 
paper  copy  of  the  map  or  diagram. 

(3)  Waivers  of  electronic  filing 
requirement  (i)  An  applicant  may 
request  a  partial  or  full  waiver  of  the 
requirement  that  submissions  under  this 
subpart  be  furnished  on  electronic 
media.  The  request  for  waiver  must  be 
filed  in  accordance  with  §  385.2011  of 
this  chapter. 

(ii)  U  a  request  for  waiver  is  granted, 
the  applicant  must  furnish  a  submission 
in  the  manner  specified  by  the 
Commission  in  the  decision  granting 
waiver. 

(4)  Other  requirements.  Applications 
under  section  7  of  the  Natural  Gas  Act 
must  conform  to  the  requirements  of 
§S  157.5  through  157.14  of  this  chapter. 
Amendments  to  or  withdrawals  of 
applications  must  conform  to  the 
requirements  of  §  9  385.213  and  385.214 
of  this  chapter.  If  the  application 
involves  an  acquisition  of  facilities,  it 
must  conform  to  the  additional 
requirements  prescribed  in  §}  157.15 
and  157.16. 


§157.7   [Amandedl 

16.  In  §  157.7,  paragraph  (a]  is 
amended  by  inserting  after  the  words 
"an  abbreviated  application  may  be 
filed"  the  words  "in  the  manner 
prescribed  in  §  385.2011  of  this  chapter". 

17.  In  §157.7.  paragraph  (b)(3)(i)  is 
amended  by  inserting  after  the  words 
"shall  file"  the  words  "in  the  manner 
prescribed  in  §  385.2011  of  this  chapter". 

18.  In  §157.7.  paragraph  (b)(3)(ii)  is 
amended  by  inserting  after  the  words 


"shall  file"  the  words  "in  the  manner 
prescribed  in  §  385.2011  of  this  chapter". 

19.  In  S  157.7,  paragraph  (b](3](iii)  is 
amended  by  inserting  after  the  words 
"shall  be  Tiled"  the  words  "in  the 
manner  prescribed  in  §  385.2011  of  this 
chapter". 

20.  In  S  157.7,  paragraph  (b](5)(i]  is 
amended  by  inserting  after  the  words 
"is  filed"  the  words  "in  the  manner 
prescribed  in  §  385.2011  of  this  chapter". 

21.  In  §  157.7.  paragraph  (b](7)(i)  is 
amended  by  inserting  after  the  words 
"shall  be  filed"  the  words  "in  the 
manner  prescribed  in  §  385.2011  of  this 
chapter". 

22.  In  S  157.7,  paragraph  (c) 
introductory  text  is  amended  by 
inserting  after  the  words  "may  be  filed" 
the  words  "in  the  manner  prescribed  in 
§  385.2011  of  this  chapter". 

23.  In  §  157.7.  paragraph  (c](4] 
introductory  text  is  amended  by 
inserting  after  the  words  "to  file"  the 
words  "in  the  manner  prescribed  in 
§  385.2011  of  this  chapter". 

24.  In  S  157.7,  paragraph  (d] 
introductory  text  is  amended  by 
inserting  after  the  words  "may  be  filed" 
the  words  "in  the  manner  prescribed  in 
§  385.2011  of  this  chapter". 

25.  In  9  157.7,  paragraph  (e) 
introductory  text  is  amended  by 
inserting  after  the  words  "may  be  filed" 
the  words  "in  the  manner  prescribed  in 
§  385.2011  of  this  chapter". 

26.  In  9  157.7,  paragraph  (e)(2]  is 
amended  by  inserting  after  the  words 
"must  be  filed"  the  words  "in  the 
manner  prescribed  in  9  385.2011  of  this 
chapter". 

27.  In  9  157.7,  paragraph  (e](3) 
introductory  text  is  amended  by 
inserting  after  the  words  "to  file"  the 
words  "in  the  manner  prescribed  in 
9  385.2011  of  diis  chapter". 

28.  In  9  157.7,  paragraph  (g](3) 
introductory  text  is  amended  by 
inserting  after  the  words  "may  be  filed" 
the  words  "in  the  manner  prescribed  in 
9  385.2011  of  this  chapter". 

29.  In  9  157.7,  paragraph  (g)(3](iv) 
introductory  text  is  amended  by 
inserting  after  the  words  "to  file"  the 
words  "in  the  manner  prescribed  in 
9  385.2011  of  this  chapter". 

§157.13    [Anwndad] 

30.  In  9  157.13,  paragraph  (a)  is 
amended  by  removing  the  word  "shall" 
and  inserting  in  its  place  the  words 
"must  be  submitted  in  the  manner 
prescribed  in  99  157.6(a)  and  385.2011  of 
this  chapter  and". 

31.  In  9  157.14,  paragraph  (a) 
introductory  text  is  revised  to  read  as 
follows: 


§157.14    Exhibits. 

(a)  To  be  attached  to  each 
application.  All  exhibits  specified  must 
accompany  each  application  when 
tendered  for  filing.  Together  with  each 
exhibit  applicant  must  provide  a  full  and 
complete  explanation  of  the  data 
submitted,  the  manner  in  which  it  was 
obtained,  and  the  reasons  for  the 
conclusions  derived  fit)m  the  exhibits.  If 
the  Commission  determines  that  a 
formal  hearing  upon  the  application  is 
required  or  that  testimony  and  hearing 
exhibits  should  be  filed,  die  Secretary 
will  prompUy  notify  the  applicant  that 
submittal  of  all  exhibits  and  testimony 
of  all  witnesses  to  be  sponsored  by  the 
applicant  in  support  of  his  case-in-chief 
is  required.  Submittal  of  these  exhibits 
and  testimony  must  be  within  20  days 
from  the  date  of  the  Secretary's  notice, 
or  any  other  time  as  the  Secretary  will 
specifiy.  On  or  after  September  30, 1988, 
exhibits,  except  Exhibits  F,  F-1,  G,  G-I, 
G-II,  and  H(iv),  must  be  submitted  to  the 
Commission  on  electronic  media  as 
prescribed  in  9  385.2011  of  this  chapter. 
Interveners  and  persons  becoming 
interveners  after  the  date  of  the 
Secretary's  notice  must  be  advised  by 
the  applicant  of  the  afore-specified 
exhibits  and  testimony,  and  must  be 
furnished  with  copies  upon  request. 
***** 

32.  In  9  157.16,  the  introductory  text  is 
revised  to  read  as  follows: 

§157.16    ExhMts  relating  to  acquisitions. 
In  addition  to  the  exhibits  required  by 
§  157.14,  every  application  involving 
acquisition  of  facilities  must  be 
accompanied  by  the  exhibits  listed 
below.  Together  with  each  exhibit 
applicant  must  provide  a  full  and 
complete  explanation  of  the  data 
submitted,  the  manner  in  which  it  was 
obtained,  and  the  reasons  for  the 
conclusions  derived  from  the  exhibits, 
unless  the  applicant  includes  a 
statement  identifying  the  schedule  and 
rate  containing  the  required  information 
and  data  filed  as  prescribed  in 
9  385.2011  of  this  chapter.  If  the 
Commission  determines  that  a  formal 
hearing  upon  the  application  is  required 
or  that  testimony  and  hearing  exhibits 
should  be  filed,  the  Secretary  will 
prompdy  notify  the  applicant  that 
submittal  of  aU  the  exhibits  and 
testimony  of  all  witnesses  to  be 
sponsored  by  the  applicant  in  support  of 
his  case-in-chief  is  required.  Submittal 
of  these  exhibits  and  testimony  must  be 
within  20  days  from  the  date  of  the 
Secretary's  notice,  or  any  other  time 
specitied  by  the  Secretary  in  the  notice. 
Sections  157.6(a)  and  385.2011  of  this 
chapter  will  govern  the  submissions 
required  to  be  furnished  to  the 


Commission.  Interveners  and  persons 
becoming  intervenera  after  the  date  of 
the  Secretary's  notice  must  be  advised 
by  the  applicant  of  the  afore-specified 
exhibits  and  testimony,  and  must  be 
furnished  with  copies  upon  request. 

33.  Section  157.17  is  revised  to  read  as 
follows: 

§  157.17    AppHcaUons  for  temporary 
certificates  in  cases  of  emergency. 

In  cases  of  emergency  and  pending 
the  determination  of  any  application  on 
file  with  the  Commission  for  a 
certificate  of  public  convenience  and 
necessity  pursuant  to  section  7  of  the 
Natural  Gas  Act,  application  may  be 
made  for  a  temporary  certificate 
authorizing  the  construction  and 
operation  of  extensions  of  existing 
facilities,  interconnections  of  pipeline 
systems,  or  sales  of  natural  gas  that  may 
be  required  to  assure  maintenance  of 
adequate  service,  or  to  service 
particular  customers.  This  application 
must  be  submitted  in  the  manner 
prescribed  in  99  157.6(a]  and  385.2011  of 
this  chapter. 

(a)  Before  September  30, 1988,  and 
thereafter  whenever  the  waiver 
provisions  of  §  385.2011  of  this  chapter 
apply,  the  application  must  be  submitted 
in  writing,  must  be  subscribed  and 
verified  by  a  responsible  officer  of 
applicant  having  knowledge  of  the  facts, 
and  must  state  clearly  and  specifically 
the  exact  character  of  the  emergency, 
the  proposed  method  of  meeting  it,  and 
the  facts  claimed  to  warrant  issuance  of 
a  temporary  certificate. 

(b)  On  or  after  September  30, 1968,  the 
application  must  be  submitted  on 
electronic  media  as  prescribed  in 

9  385.2011  of  this  chapter,  must  be 
subscribed  and  verified  by  a  responsible 
officer  of  applicant  having  knowledge  of 
the  facts,  and  must  state  clearly  and 
specifically  the  exact  character  of  the 
emergency,  the  proposed  method  of 
meeting  it,  and  the  facts  claimed  to 
warrant  issuance  of  a  temporary 
certificate. 

34.  In  9  157.18,  the  introductory  text  is 
revised  to  read  as  follows: 

§157.18    AppHcattona  to  abandon  fMHiities 
or  aarvica;  axtiibits. 

Applications  for  an  order  authorizing 
abandonment  of  facilities  or  service 
pursuant  to  section  7[b]  of  the  Natural 
Gas  Act  must  contain  a  statement 
providing  in  detail  the  reasons  for  the 
abandonment  and  must  contain  the 
exhibits  listed  below,  unless  the 
applicant  includes  a  statement 
identifying  the  schedule  and  rate 
containing  the  required  information  and 
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data  filed  as  prescribed  in  S  385.2011  of 
this  chapter.  Sections  157.6(a]  and 
385.2011  of  this  chapter  will  govern  the 
submission  of  applications  and  exhibits 
required  to  be  furnished.  Together  with 
each  exhibit,  applicant  must  provide  a 
full  and  complete  explanation  of  the 
data  submitted,  the  manner  in  which  it 
was  obtained,  and  the  reasons  for  the 
conclusions  derived  from  the  data.  The 
Secretary  may,  in  addition,  require  that 
the  testimony  of  all  witnesses  to  be 
presented  by  the  applicant  be  filed 
together  with  all  exhibits  upon  which 
applicant  will  base  its  case-in-chief. 
***** 

35.  In  S  157.20,  paragraphs  (c) 
introductory  text  and  (d)  introductory 
text  are  revised  to  read  as  follows: 

§  157.20    G«ner«l  condltiorw  appHcabta  to 
c«rtiflcat«*. 


(c)  Applicant  must  file  with  the 
Commission,  in  writing  and  under  oath, 
until  September  30, 1988.  an  original  and 
four  conformed  copies,  and  thereafter  as 
prescribed  in  S  385.2011  of  this  chapter 
and,  upon  request  must  furnish  an 
intervener  with  a  single  copy,  of  the 
following:  j 

(d)  With  respect  to  an  acquisition 
authorized  by  the  certificate,  applicant 
must  file  with  the  Commission,  before 
September  30, 1988,  in  writing  and  under 
oath,  an  original  and  four  conformed 
copies  and  thereafter  as  prescribed  in 

S  385.2011  of  this  chapter  the  following: 


9157.21    [AiMiidMl] 

36.  In  S  157.21,  paragraph  (d]  is 
amended  by  inserting  after  the  words 
"must  file"  the  words  "in  the  maimer 
prescribed  in  S  385.2011  of  this  chapter." 

37.  In  §  157.102,  paragraph  (a](l]  is 
revised  to  read  as  follows: 

9157.102    ContMitsofappNcationand 

(a)  General  contents.  (1)  Any 
appUcation,  amendment  thereto, 
exhibits,  and  other  submissions  required 
under  this  subpart  must  be  submitted  in 
the  manner  prescribed  in  SS  157.6(a)  and 
157.14(a)  of  this  part  and  must  contain 
all  information  necessary  to  advise  the 
Commission  fully  concerning  the 
transportation,  sales  and  other  services, 
and  facilities,  construction,  extension,  or 
acquisition  and  operation  for  which  a 
certificate  and  conditional  pregranted 
abandonment  authorization  is 
requested.  All  applications  pursuant  to 
this  subpart  must  be  accompanied  by 
the  fee  prescribed  in  Part  381  of  this 


chapter  or  a  petition  for  waiver  pursuant 
to  S  381.106  of  this  chapter. 

38.  In  9  157.204,  paragraph  (a)  is 
revised  to  read  as  follows: 

9157.204  Application  proc«durM. 

(a)  Who  may  apply.  Any  interstate 
pipeline  which  has  been  issued  a 
certificate  other  than  a  limited- 
jurisdiction  certificate,  pursuant  to 
section  7  of  the  Natural  Gas  Act  and  had 
rates  accepted  by  the  Commission  may 
apply  for  a  blanket  certificate  under  this 
subpart  in  the  manner  prescribed  in 

99  157.6(a),  157.14(a)  and  385.2011  of  this 

chapter. 

***** 

39.  In  9  157.205,  paragraph  (b)  is 
revised  to  read  as  follows: 

9157.205  Notice  procMJure. 

***** 

(b)  Contents.  (1)  In  addition  to  the  fee 
'  prescribed  in  paragraph  (c)  of  this 

section,  for  any  activity  subject  to  the 
requirements  of  this  section,  the 
certificate  holder  must  file  with  the 
Secretary  of  the  Commission  before 
September  30, 1988,  an  original  and 
fifteen  copies,  and  on  or  after  September 
30, 1988,  as  prescribed  in  99  157.6(a)  and 
385.2011  of  this  chapter  a  request  for 
authorization  under  the  notice 
procedures  of  this  section  that  contains: 

(i)  The  exact  legal  name  of  the 
certificate  holder  and  mailing  address 
and  telephone  number  of  the  person  or 
persons  to  whom  communications 
concerning  the  request  are  to  be 
addressed; 

(ii)  The  docket  number  in  which  its 
blanket  certificate  was  issued; 

(iii)  Any  information  required  in 
99  157.208  through  157.218  for  the 
particular  activity; 

(iv)  A  verified  statement  that  the 
proposed  activity  complies  with  the 
requirements  of  this  subpart; 

(v)  A  form  of  notice  sidtable  for 
publication  in  the  Federal  Register 
which  briefly  simunarizes  the  facts 
contained  in  the  request  with  sufficient 
particularity  so  as  to  notify  the  public  of 
its  scope  and  purpose;  and 

(vi)  Identifies  the  docket  numbers  of 
other  applications  related  to  the 
transaction.  All  related  filings  must  be 
made  within  10  days  of  the  first  filing. 
Otherwise,  the  applications  on  file  will 
be  rejected  under  paragraph  (c)  of  this 
section  without  prejudice  to  refiling 
when  all  parties  are  ready  to  proceed. 

(2)  If  the  request  for  a  waiver  of  the 
requirement  that  submissions  be 
furnished  on  electronic  media  as 
provided  in  9  385.2011  of  this  chapter  is 
granted,  the  applicant  must  file  the 
request  for  authorization  in  the  manner 


specified  by  the  Commission  in  the 
decision  granting  waiver. 


9157.207    [Amended] 

40.  Section  157.207  is  amended  by 
inserting  after  the  words  "on  or  before 
May  1,  of  each  year,  the  certificate 
holder  must  file,"  in  the  first  sentence 
the  words  ",  in  the  manner  prescribed  in 
9  9  157.6(a)  and  385.2011  of  this 
chapter,". 


9157.208    [Amended] 

41.  In  9  157.208,  paragraph  (e) 
introductory  text  is  amended  by 
inserting  after  the  words  "shall  file"  the 
words  "in  the  maimer  prescribed  in 
99 157.B(a)  and  385.2011  of  this  chapter". 


9157.211    [Amended] 

42.  In  9  157.211,  paragraph  (c)   . 
introductory  text  is  amended  by 
inserting  after  the  words  "must  report" 
the  words  "in  the  manner  prescribed  in 
99  157.6(a)  and  385.2011  of  this  chapter". 

9157.214   [Amended] 

43.  In  9  157.214,  paragraph  (c) 
introductory  text  is  amended  by 
inserting  after  the  words  "shall  submit" 
the  words  "in  the  maimer  prescribed  in 
9  385.2011  of  this  chapter". 

9157JZ15   [Amended] 

44.  In  9  157.215,  paragraph  (b)(1) 
introductory  text  is  amended  by 
inserting  after  the  words  "shall  file"  the 
words  "in  the  manner  prescribed  in 

99  157.6(a)  and  385.2011  of  this  chapter". 

45.  In  9  157.215,  paragraph  (b)(2) 
introductory  text  is  amended  by 
inserting  after  the  words  "shall  file,"  the 
words  "in  the  manner  prescribed  in 

99  157.6(a)  and  385.2011  of  this 
chapter,". 

PAirr  260— STATEMENTS  AND 
REPORTS  (SCHEDULES) 

46.  The  authority  citation  for  Part  260 
is  revised  to  read  as  follows: 

Authority:  Natural  Gas  Act,  15  U.S.C.  717- 
717w  (1982);  Department  of  Energy 
Organization  Act,  42  U.S.C.  7101-7352  (1982); 
Natural  Gas  Policy  Act  of  1978. 15  U.S.C. 
3301-3432  (1982):  E.0. 12009.  3  CFR  1987 
Comp.,  p.  142. 

47.  In  9  260.1.  paragraph  (b)  is  revised 
to  read  as  follows: 


926ai    FERC  Fonii  No.  2,  Annual 
for  major  natural  Qse  eompanleo. 


(b)  Each  natural  gas  company,  as 
defined  in  the  Natural  Gas  Act  (15 
U.S.C.  717,  et  seq.)  which  is  a  major 
company  (as  defined  in  Part  201  of 
Subchapter  F  of  this  chapter)  must 


prepare  and  file  with  the  Commission 
for  the  calendar  year  beginning  January 
1, 1980,  and  for  each  calendar  year 
thereafter,  on  or  before  April  30 
following  die  close  of  such  calendar 
year.  FERC  Form  No.  2. 

(1)  Before  December  3a  1988.  an   . 
original  and  such  number  of  conformed 
copies  of  the  above-designated  FERC 
Form  No.  2  as  indicated  in  the  general 
instructions  set  out  in  that  form  all 
properly  filled  out  and  verified.  One 
copy  of  the  report  should  be  retained  by 
the  respondent  in  its  files.  The 
conformed  copies  may  be  carbon  copies, 
or  other  reproductions,  if  legible. 

(2)  On  or  after  December  30, 1988,  the 
form  must  be  filed  as  prescribed  in 

9  385.201  of  this  chapter  and  as 
indicated  in  the  general  instructions  set 
out  in  that  form,  all  properly  filled  out 
and  verified.  One  copy  of  this  report 
should  be  retained  by  the  respondent  in 
its  files. 

48.  In  9  260.2,  para^aph  (bMl)  is 
revised  to  read  as  foUows: 


$260.2    FERC  Fonn  No.  2-A,  Annual 
for  nonma|ornatural  gas  companies. 


(b)  Filing  requirements — (1)  Who 
must  file.  Each  natural  gas  company,  as 
defined  by  the  Natural  Gas  Act,  which  is 
considered  nonmajor  as  defined  in  Part 
201  of  Subchapter  F  of  this  chapter,  must 
prepare  and  fQe  with  the  Commission 
FERC  Form  No.  2-A. 

(i)  Before  December  30, 1988,  an 
original  and  conformed  copies  pursuant 
to  the  general  instructions  set  out  in  that 
form  must  be  filed. 

(ii)  On  or  after  December  30, 1988,  the 
form  must  be  filed  as  prescribed  in 
9  385.2011  of  this  chapter  and  as 
indicated  in  the  general  instructions  set 
out  in  that  form. 
***** 

49.  In  9  260  J,  paragraph  (bKl)  is 
revised  to  read  as  follows: 

9260.3    FERC  Fonn  No.  11,  Natural  gas 


(b)(1)  Who  mast  file.  Each  natural  gas 
company,  as  defined  in  tfie  Natural  Gas 
Act,  whose  combined  gas  sold  for  resale 
and  gas  transported  or  stored  for  a  fee 
e\peeded  50  million  Mcf  at  14.73  pisa 
(60*  F)  in  the  previous  calendar  year, 
must  prepare  and  file  with  the 
Commission  for  the  month  beginning 
March  1. 1980  and  for  each  month 
thereafter  FERC  Form  No.  11. 

(i)  Before  September  30. 1968.  an 
original  and  two  copies  of  the  form  must 
be  filed. 

(ii)  On  or  after  September  30. 1988.  the 
form  must  be  filed  as  {^escribed  in 
9  385.2011  of  this  chapter  and  as 


indicated  in  the  general  instructions  in 

that  form. 

***** 

50.  In  9  260.4,  paragraph  (b)  is  revised 
to  read  as  follows: 

9260.4  Fonn  Ng  14,  Annu^raport  for 
Impoftare  and  oxporlera  of  natural  gaa. 
***** 

(b)  Eadi  person  have  authorization 
from  the  Federal  Energy  Regulatory 
Commission  pursuant  to  section  3  of  the 
Natural  Gas  Act,  to  import  or  export 
natural  gas  must,  beginning  with  the 
reporting  3rear  1972,  and  thereafter 
annually,  file  on  or  before  March  31, 
Form  No.  14. 

(1)  Before  December  30, 1988,  an 
original  and  3  conformed  copies  of  the 
form,  signed  and  certified  by  an  officer 
of  the  reporting  company. 

(2)  On  or  after  December  30, 1988,  the 
form  must  be  submitted  in  the  manner 
prescribed  in  9  385.2011  of  this  chapter. 

51.  In  9  260.7,  paragraphs  (b)(l)(i)  and 
(b)(l)(ii)  introductory  text  are  revised  to 
read  as  follows: 

9260.7    FERC  Fonn  Na  15,  biterstate 
pipeline's  amwal  raport  of  gas  supply. 

(b)  Filing  requirements — (1)  Who  must 
file—{i]  General  rule.  Except  as 
provided  in  paragraph  (b)(l)(ii)  of  this 
section,  all  interstate  pipeline 
companies,  as  defined  by  section  2(15) 
of  die  Natural  Gas  Policy  Act  (15  U.S.C. 
3302(15)).  must  prepare  and  file  FERC 
Form  No.  15  in  accordance  with  the 
instructions  set  out  in  the  form. 

(A)  Before  December  30, 1988, 
companies  must  prepare  and  file  an 
original  and  four  copies  of  the  form,  or  a 
magnetic  tape  and  accompanying  copy 
of  the  form. 

(B)  On  or  after  December  30, 1988, 
companies  must  prepare  and  file  the 
FERC  Form  No.  15  as  prescribed  in 

9  385.2011  of  this  chapter  and  as 
indicated  in  the  general  instructions  in 
that  form. 

(ii)  deceptions.  The  following  types  of 
interstate  pipelines  must  prepare  and 
file,  in  accordance  with  the  instructions 
set  out  in  FERC  Form  No.  15.  before 
March  30. 1989  an  original  and  four 
copies,  and  on  or  after  March  30, 1989, 
as  prescribed  in  9  385.2011  of  this 
chapter,  only  the  Identification  Schedule 
(with  Certification),  the  "Synopsis  of 
Gas  Supply,"  and  Schedule  n  of  FERC 
Form  No.  15: 


52.  In  9  260.11.  paragraph  (b)  is 
revised  to  read  as  follows: 

920ai1    Form  No.  a.  Underground  Gaa 
Storage  Report 


(b)  Each  person  found  by  the 
Commission  to  be  a  natural  gas 
company,  as  defined  by  the  Natural  Gas 
Act,  as  amended,  including  any 
jurisdictional  affiliate,  as  defined  in 
9  157.40(a)(3)  of  the  Commission's 
regulations,  that  operates  an 
imderground  natural  gas  storage  field 
located  in  the  United  States  must 
prepare  and  file  with  the  Commission  by 
the  tenth  day  of  each  month  an 
Underground  Gas  Storage  Report  FERC 
Form  No.  8,  before  September  30, 1988, 
an  original  and  four  copies  and,  on  or 
after  September  30, 1988,  as  prescribed 
in  9  385.2011  of  this  chapter.  Parts  IV,  V, 
VI  and  VII  (page  Nos.  2  and  3)  of  FERC 
Form  No.  8  are  only  required  to  be 
completed  for  the  initial  filing  of  FERC 
Form  No.  8,  and  thereafter  whenever 
any  changes  or  additions  of  information 
initially  reported  are  made. 

53.  In  9  260.12,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

9260.12    FERC  Form  Na  16.  Report  of  gas 
suDOlv  and  mniliMiiiili 

***** 

[h]  Filing  requirements — (1)  Who 
must  file.  Each  natural  gas  pipeline 
company  making  sales  in  interstate 
commerce  of  natural  gas  for  resale  must 
prepare  and  file  if  due  before  September 
30, 1988,  an  original  and  four  copies,  and 
if  due  on  or  after  September  30, 1988,  as 
prescribed  in  9  385.2011  of  this  chapter, 
FERC  Form  No.  16,  Report  of  Gas  Supply 
and  Requirements. 


PART  264— CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POUCY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 

54.  The  authority  citation  for  Part  284 
continues  to  read  as  follows: 

Authority:  Natural  Gas  Act.  15  U.S.C.  717- 
717w  (1982)  88  amended;  Natural  Gas  Policy 
Act  of  197ft  15  use.  3301-3432  1982: 
Department  of  Energy  Organization  Act,  42 
U.S.C.  7101-7352  (1982);  EO  12009.  3  CFR  1979 
Comp.,  p.  142. 

55.  In  9  284.221,  paragraph  (b)(l] 
introductory  text  is  revised  to  read  as 
foUows: 

9284.221    General  rule;  transportation  by 
interatale  pipelines  on  behalf  of  others. 

***** 

(b)  Application  procedure.  (1)  An 
application  for  a  blanket  certificate 
under  this  section  must  be  accompanied 
by  the  fee  prescribed  in  Part  381  of  this 
chapter  or  a  petition  for  waiver  pursuant 
to  9  381.106  of  this  chapter.  On  or  after 
September  30, 1968,  the  application  must 
be  in  the  manner  prescribed  in 


BEST  COPY  AVAILABLf- 
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i  385.2011  of  this  chapter  and  must 
include: 


PART  385-RULES  OF  PRACTICE  AND 
PROCEDURE 

56.  The  authority  citation  for  Part  385 
is  revised  to  read  as  follows: 


Autiiority:  Department  of  Ener^ 
Organization  Act.  42  U.S.C  7101-7352  (1982): 
E.0. 12009.  3  CFR  1978  Comp..  p.  142: 
Administrative  Procedure  Act  5  U.S.C.  551- 
557  (1982):  Independent  OfHces 
Appropriations  Act,  31  U.S.C.  9701  (1982); 
Federal  Power  Act  16  U.S.C.  791-825r  (1982): 
Natural  Gas  Act  15  U.S.C.  717-717w  (1982); 
Natural  Gas  Policy  Act,  15  U.S.C.  3301-3432 
(1982):  Public  Utility  Regulatory  Policies  Act 
16  U.S.C.  2801-2645  (1982):  Interstate 
Commerce  Act,  49  U.S.C.  1-27  (1976). 

57.  A  new  {  385.2011  is  added  to  read 
as  follows: 

§395^11    ProeeduTM  for  fiNng  on 


(a)  FERC  Forms  subject  to  the 
procedures  provided  in  this  section 
include: 

(1)  FERC  Form  No.  2.  Aimual  report 
for  major  natiu-al  gas  companies. 

(2)  FERC  Form  No.  2-A  Annual  report 
for  nonmajor  natural  gas  companies. 

(3)  FERC  Form  No.  8,  Underground  gas 
storage  report. 

(4)  FERC  Form  No.  11,  Natural  gas 
pipeline  monthly  statement 

(5)  FERC  Form  No.  14.  Annual  report 
for  importers  and  exporters  of  natiu-al 
gas. 

(6)  FERC  Form  No.  15.  Annual  report 
of  gas  supply  for  certain  natural  gas 
pipelines. 

(7)  FERC  Form  No.  16,  Report  of  gas 
supply  and  requirements. 

(b)  These  procedures  also  apply  to: 

(1)  Rate  filings  pursuant  to  SS  154.63 
and  154.303(e)  of  this  chapter, 

(2)  Tariff  sheets  filed  pursuant  to  the 
requirements  in  Parts  154, 157  and  284  of 
this  chapter. 

(3)  Certificate  and  abandonment 
applications  filed  under  Subparts  A,  E 
and  F  of  Part  157  of  this  chapter, 

(4)  Blanket  certificate  applications 
filed  under  Subpart  G  of  Part  284  of  this 
chapter. 

(c)  What  to  file.  (1)  Except  as 
provided  in  paragraph  (e)  of  this  section, 
any  filing  of  a  schedule  or  an  update 
described  in  paragraphs  (a)  or  (b)  of  this 
section  must  be  submitted  on  electronic 
media. 

(2)  Electronic  media  suitable  for 
Commission  filings  are  listed  in  the 
instructions  for  each  form  and  filings. 
Additionally,  lists  of  suitable  electronic 
media  are  available  upon  request  from 
the  Commission. 


(3)  The  electronic  medium  must  be 
accompanied  by  the  traditional 
prescribed  number  of  paper  copies. 

(4)  The  formats  for  the  electronic  filing 
and  the  paper  copy  can  be  obtained  at 
the  Federal  Energy  Regulatory 
Commission,  Division  of  Public 
Information,  825  North  Capitol  Street, 
NE.,  Washington.  DC  20426. 

(5)  The  subscription  required  by 

S  385.2005(a]  must  state  that  the  paper 
copies  contain  the  same  information  as 
contained  on  the  electronic  media,  that 
the  signer  knows  the  contents  of  the 
paper  copies  and  electronic  media,  and 
that  the  contents  as  stated  in  the  copies 
and  on  the  electronic  media  are  true  to 
the  best  knowledge  and  belief  of  the 
signer. 

(d)  Where  to  file.  The  electronic 
media,  the  paper  copies  tind 
accompanying  cover  letter  must  be 
submitted  to:  Ofiice  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NR. 
Washington,  DC  20426.  Hand  deliveries 
of  the  electronic  media,  the  paper  copies 
and  accompanying  cover  letter  may  be 
made  to:  Office  of  the  Secretary,  Federal 
Energy  Regulatory  Commission,  Room 
3110,  825  North  Capitol  Street  NE.. 
Washington,  DC  20426. 

(e)  Waiver — (1)  Filing  of  petition.  If  a 
natural  gas  company  does  not  have  and 
is  unable  to  acquire  the  computer 
capability  to  file  the  information 
required  to  be  filed  on  electronic  media, 
the  company  may  request  waiver  from 
the  requirements  of  tliis  part,  by  filing  an 
original  and  two  copies  of  a  petition. 
The  natural  gas  company  may  renew  the 
waiver  if  the  company  can  continue  to 
show  that  it  does  not  have  and  is  unable 
to  acquire  the  computer  capability  for 
electronic  filing. 

(2)  Standard  for  waiver.  The  petition 
for  waiver  must  show  that  the  natural 
gas  company  does  not  have  the 
computer  capability  to  file  the 
information  required  under  this  section 
on  electronic  media  and  that  acquisition 
of  the  capabiUty  would  cause  the 
company  severe  economic  hardship. 
This  waiver  may  be  granted  for  up  to 
one  year. 

(3)  Timing.  The  petition  for  waiver 
must  be  filed  by  the  date  on  which  the 
information  in  the  manner  affected  by 
the  petition  is  required  to  be  initially 
filed. 

(4)  Decision  on  petition.  The 
Commission  or  its  designee  will  review 
a  petition  for  waiver  and  notify  the 
applicant  of  its  grant  or  denial.  Once  the 
petition  is  decided,  the  natural  gas 
company  will  have  30  days  from  the 
date  of  notification  of  the  decision  to 
submit  any  information,  in  the  maimer 
specified  by  the  Commission  in  the 


decision  on  the  waiver  petition,  that  was 
required  to  be  filed  while  the  petition 
was  pending. 

PART  388— INFORMATION  AND 
REQUESTS 

5&  The  authority  citation  for  Part  388 
is  revised  to  read  as  follows: 

Authority:  Freedom  of  Information  Act  5 
U.S.C.  552  (1982),  as  amended  by  Freedom  of 
Information  Reform  Act  of  1986; 
Administrative  Procedure  Act  5  U.S.C.  551- 
557  (1982);  5  U.S.C.  301-306  (1982): 
Department  of  Energy  Organization  Act  42 
U.S.C.  7101-7352  (1982). 

59.  In  S  388.112,  paragraph  (b)  is 
revised  to  read  as  follows: 

§388.112    RequMts^or  privileged 
treatment  of  documents  submitted  to  tite 


(b)  Procedures.  A  person  claiming  that 
information  is  privileged  under  (a)  of 
this  section  must  file: 

(1)  For  documents  submitted  in  hard 
copy, 

(i)  A  written  statement  requesting 
privileged  treatment  for  some  or  all  of 
the  information  in  a  document  and  the 
justification  for  nondisclosure  of  the 
information; 

(ii)  The  original  document  boldly 
indicating  on  the  front  page  "Contains 
Privileged  Information — Do  Not 
Release"  and  identifying  within  the 
document  the  information  for  which  the 
privileged  treatment  is  sought; 

(iii)  Fourteen  copies  of  the  document 
without  the  information  for  which 
privileged  treatment  is  sought  and  with 
a  statement  indicating  that  information 
has  been  removed  for  privileged 
treatment; 

(iv]  The  name,  title,  address, 
telephone  number,  and  telecopy 
information  of  the  person  or  persons  to 
be  contacted  regarding  the  request  for 
privileged  treatment  of  doctunents 
submitted  to  the  Commission. 

(2)  For  docimients  submitted  on 
electronic  media, 

(i)  A  written  statement  requesting 
privileged  treatment  for  some  or  all  of 
the  information  on  the  electronic  media, 
and  the  justification  for  nondisclosure  of 
the  information; 

(ii)  One  copy  of  a  complete  filing  on 
the  electronic  media  marked  "Contains 
Privileged  Information — ^Do  Not 
Release"  and  identifying  on  the 
electomic  media  only  the  information 
for  which  the  privileged  treatment  is 
sought  with  one  paper  copy  also  marked 
"Contains  Privileged  Information — Do 
Not  Release": 

(iii)  One  copy  of  the  electronic  media 
without  the  information  for  which 


privileged  treatment  is  sought  and  with 
a  statement  that  information  has  been 
removed  for  privileged  treatment  with 
fourteen  paper  copies  without  the 
information  for  which  privileged 
treatment  is  sought;  and 

(iv)  The  name,  title,  address, 
telephone  number  and  telecopy 
information  of  the  person  or  persons  to 
be  contacted  regarding  the  request  for 
privileged  treatment  of  documents 
submitted  to  the  Commission. 
*        •        •        •        • 

Note:  This  Appendix  will  not  be  published 
in  the  Code  of  Federal  Regulations. 

Appendix  A— 

List  of  Commenters 

(1)  Alabama-Tennessee  Natural  Gas 
.Company 

(2)  Algonquin  Gas  Transmission  Company 

(3)  American  Gas  Association 

(4)  ANR  Pipeline  Company  and  Colorado 
Interstate  Gas  Company 

(5)  Arkla.  Inc. 

(6)  Associated  Gas  Distributors 

(7)  Columbia  Gas  Transmission  Corporation 

(8)  Columbia  Gulf  Transmission  Company 

(9)  Connecticut  Nattiral  Gas  Corporation 

(10)  Consolidated  Gas  Transmission 

(11)  Edison  Electric  Institute 

(12)  El  Paso  Natural  Gas  Company 

(13)  Enron  Interstate  Pipelines 

(14)  Great  Lakes  Transmission  Company 

(15)  Hampshire  Gas  Company 

(16)  High  Island  Offshore  System 

(17)  Inter<]ity  Minnesota  Pipelines,  Ltd. 

(18)  Intermountain  Gas  Company 

(19)  International  Paper  Company 

(20)  Interstate  Natural  Gas  Association  of 
America 

(21)  Iowa-Illinois  Gas  and  Electric  Company 

(22)  Lone  Star  Gas  Company 

(23)  Minnesota  Department  of  Pubhc  Service 
Energy 

(24)  National  Fuel  Gas  Supply  Corporation 

(25)  Natural  Gas  Pipeline  Company  of 
America 

(26)  Natural  Gas  Supply  Association 

(27)  Northern  States  Power  Company 

(28)  Northwest  Natural  Gas  Company 

(29)  Northwest  Pipeline  Corporation 

(30)  Ohio  River  Pipeline  Corporation 

(31)  Pacific  Gas  Transmission  Company 

(32)  Pacific  Interstate  Companies 

(33)  Panhandle  Eastern  Pipe  Line  Company 
and  Trunkline  Gas  Company 

(34)  Phillips  Petroleum  Company,  Phillips  66 
Natural  Gas  Company,  PhiUips  Gas 
Pipeline  Company 

(35)  Process  Gas  Consumers  Group  and  the 
Georgia  Industrial  Group 

(36)  Producer  Associations 

(37)  Public  Service  Electric  and  Gas  Company 
(.38)  Scientific  Software-Intercomp,  Inc. 

(39)  Southern  Natural  Gas  Company 

(40)  Tennessee  Gas  Pipeline  Company 

(41)  Texas  Eastern  Transmission  Corporation 

(42)  Texas  Gas  Transmission  Corporation 

(43)  Transcontinental  Gas  Pipe  Line 
Corporation 

(44)  United  Gas  Pipe  Line  Company 

(45)  Washington  Gas  Light  Company  and 
Shenandoah  Gas  Company 


(46)  Washington  Natural  Gas  Company 

(47)  Williams  Natural  Gas  Company 

(48)  Williston  Basin  Interstate  Pipeline 
Company 

[FR  Doc.  88-8814  Filed  4-26-88:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1910, 1915. 1917, 1918 
and  1926 

Hazard  Communication;  Approval  of 
Collection  of  Information 
Requirements;  Display  of  Office  of 
Management  and  BudjBot  Control 
Numbers  Asslgnsd  To  Collection  of 
Information 

agency:  Occupational  Safefy  and 
Health  Administration;  Labor. 
ACTION:  Final  rule;  approval  of 
collection  of  information  requirements; 
technical  amendments. 

summary:  On  August  24, 1987.  the 
Occupational  Safefy  and  Health 
Admhiistration  (OSHA)  modified  the 
Hazard  Communication  Standard 
(HCS),  to  expand  the  coverage  of  the 
original  rule  from  the  manufacturing 
sector  to  all  industries  (52  FR  31852). 
The  Office  of  Management  and  Budget 
(OMB)  has  reviewed  the  collection  of 
information  requirements  in  the 
expanded  HCS  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (PRA), 
44  U.S.C.  3501  et  seq.,  and  5  CFR  Part 
1320.  On  April  13, 1988,  OMB  approved 
imder  the  PRA  all  but  three  collection  of 
information  requirements  in  the  HCS 
through  April  1991.  Except  for  the  three 
disapproved  requirements,  the  HCS  will 
become  fully  effective  May  23, 1988,  as 
scheduled  in  the  rule. 

TTiis  document  reprints  the  text  of  the 
April  13  letter  ftt)m  OMB  to  the 
Department  of  Labor  (DOL)  explaining 
the  OMB  decision.  This  document  also 
makes  technical  amendments  to  the 
HCS  by  adding  the  OMB-assigned 
control  number  for  the  approved 
collection  of  information  requirements 
of  the  HCS  after  each  section  of  the 
Code  of  Federal  Regulations  in  which 
the  rule  appears  (29  CFR  1910.1200, 
1915.99, 1917.28, 1918.90,  and  1926.59). 
The  PRA  requires  display  of  OMB 
control  niunbers  with  all  collection  of 
information  provisions. 
dates:  The  technical  amendments 
adding  the  OMB  control  nimibers  are 
effective  April  27, 1988.  The  OMB 
approval  expires  on  April  30, 1991. 
FOR  FURTHER  INFORMATION  CONTACR 

Mr.  James  F.  Foster,  Office  of 


Information  and  Consiuner  Affairs, 

Occupational  Safefy  and  Health 

Administration,  200  Constitution 

Avenue,  NW.,  Room  N3637, 

Washington,  DC,  20210;  telephone  (202) 

523-8151. 

SUPPLEMENTARY  INFORMATION:  As  is 

described  more  fully  in  the  text  of  the 
April  13, 1988,  letter  from  James  B. 
MacRae,  Jr.,  Acting  Administrator  and 
Depufy  Administrator  of  OMB's  Office 
of  Information  and  Regulatory  Affairs  to 
Thomas  C.  Komarek,  Assistant 
Secretary  of  L,abor  for  Administration 
and  Management,  OMB  has  approved 
all  but  three  collection  of  information 
requirements  in  the  HCS  until  April  30, 
1991.  Thus,  OMB  has  approved  among 
others,  the  requirements  for  hazard 
determinations,  written  hazard 
communication  programs,  information 
and  training  programs,  development  and 
transmittal  of  material  safefy  data 
sheets,  labels  and  other  appropriate 
forms  of  warning,  and  trade  secrets. 
OMB  has  disapproved,  under  the  PRA, 
three  applications  of  the  HCS: 

(1)  The  requirement  that  material 
safefy  data  sheets  be  provided  on  multi- 
employer worksites;  (2)  coverage  of  any 
consiuner  product  excluded  fiom  the 
definition  of  "hazardous  chemical" 
under  section  311(e)(3)  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986;  and  (3)  coverage  of  any  drugs 
regulated  by  the  U.S.  Food  and  Drug 
Administration  in  the  nonmanufacturing 
sector.  Under  the  PRA,  these  provisions 
will  not  become  effective  or  enforceable 
on  May  23, 1988,  the  date  on  which  they 
were  scheduled  to  become  effective. 
Except  for  the  three  OMB  disapproved 
requirements,  all  other  requirements  of 
the  expanded  HCS  are  approved  and 
enforceable  as  provided  in  the  rule. 

OSHA  will  initiate  new  rulemaking 
which  will  further  consider  the 
requirements  disapproved  by  OMB.  For 
additional  background  information  on 
OMB's  decision,  see  OMB's  October  28, 
1987,  letter  to  DOL  reprinted  at  52  FR 
46075  (Dec.  4, 1987). 

The  assigned  control  numbers  for  the 
approved  provisions  are  indicated  in  the 
text  of  the  amendments  which  follow 
the  reprinted  OMB  letter.  The  PRA 
requires  display  of  OMB  control ' 
numbers  with  all  information  collection 
provisions. 

April  13. 1988. 

Honorable  Thomas  C.  Komarek, 

Assistiinl  Secrelury  for  Adniiiiistratiun 

and  Munugemenl. 
Department  of  Labur. 
Washinglun,  DC.  2U21U 

Dear  Tom:  Pursuant  to  the  Paperwork 
Reduction  Act  (the  PRA— 44  U.S.C.  Chapter 
35),  we  have  completed  our  review  of  the 
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request  received  from  your  office  on  Marcb  7, 
1988,  to  extend  our  prior  approval  of  portions 
of  the  Hazard  Communicatioo  Standard 
(HCS)  past  the  current  expiration  date  of 
May  23, 198&  Attached  to  your  request  for 
extension  of  approval  was  the  January  14, 
1988  letter  from  Assistant  Secretary  for 
Occupational  Safety  and  Health  }(Ab 
Pendergrass. 

In  his  letter,  AatiaUal  Secretary 
Pender^ass  assured  ms  that,  while  the 
Department  may  not  be  able  to  complete  a 
rulemaking  by  May  23. 1988,  to  reconsider  the 
issues  identiRed  in  our  October  23, 1987 
decision,  the  Department  is  "committed  to 
completing  the  rulemaking  in  the  shortest 
time  possible.  .  .  ."  We  also  met  with 
members  of  the  Department  on  February  17, 
1988,  concerning  the  development  of  a 
compliance  assistance  program.  We 
understand  that,  despite  lengthy  delays,  both 
of  these  efforts  are  proceeding,  and  that  they 
will  be  completed  expeditiously. 

This  letter  is  to  inform  you  of  onr  decision 
in  bght  of  these  continiiing  efforts  by  tha 
Department 

Approved  Provisioiw 

The  HCS,  a  comprehensive  regulatory 
program  first  put  fuHy  into  effect  for 
manufacturers  on  May  25, 1986,  pursuant  to 
the  Occupational  Safety  and  Health  Act  of 
1970,  is  intended  to  provide  employees  with 
information  about  the  potential  hazards  al 
chemicals  to  which  they  may  be  exposed  on 
the  job.  It  requires  chemical  manufacturers 
and  importers  to  evaluate  the  hazards  of 
chemicals  they  produce  or  import,  to  develop 
the  technical  hazard  information  for  materia) 
safety  data  sheets  (M!9iS)  aad  labels  for 
hazardous  substances,  and  to  transmit  the 
MSDSs  and  labels  downstream  to  users  of 
these  snbatences.  AU  emptoyers  are  reqofed 
to  pass  this  information  on  to  their  workeis 
through  a  comprehensive  hazard 
communication  program  that  iscliides  a 
written  hazard  communication  program  and 
individual  training. 

Based  on  considerations  of  practicality, 
duptication,  and  the  utilrty  of  coverage,  At 
HCS  incorporates  several  specific 
exemptions  for  products  that  are  vnlikely  to 
pose  risks  to  workers,  such  as  food  in  a  retail 
establishment  packaged  for  sale  to 
constmiers,  or  products  regulated  by  other 
Federal  agencies.  Section  1910.12o6(bl(6Kiv) 
of  the  HCS  exempts  "articles'*  from  the  scope 
of  the  standard.  An  article  is  defined  as: 

a  manufactured  item:  (f)  which  is  formed  to  a 
specific  shape  or  design  during  manufacture; 
(ii)  which  has  end  use  fmiction(s)  dependott 
in  whole  or  in  part  opon  its  shape  or  design 
during  end  use;  and  (iii)  which  does  not 
release;  or  otherwise  result  in  exposare  te.  a 
hazardous  chemical  under  nonaal  conditiaiia 
of  use. 

In  our  October  23, 1987  decision,  we 
determined  that  neither  the  record  nor  the 
Department's  statement  of  justification 
supported  the  definition  of  "article"  in  part 
because  the  definition  contained  no  express 
"de  minimis"  exemption  regarding  trivia) 
risks.  Hence,  the  definition  did  not  cleariy 
exempt  fit>m  the  HCS  many  items  that 
emitted  very  small  quantities  of  substances 
and  for  which  the  paperwork  burdens  at 


transmitting  hazard  information  would  liave 
no  practical  atibty.  bi  respoose  to  ooi 
concemSy  the  January  14. 1988  letter  fiom 
Assistant  Secretary  Pendergrass  attached  to 
your  request  for  extension  of  approval 
clarified  that  "absent  evidence  ^at  releases 
of  such  very  small  quantities  eonld  present  a 
liealth  hazard  to  eatployees,  the  artide 
exception  to  the  rule's  requirements  would 
apply."  This  clvificatian  serves  lo  exdode 
situations  that  involve  trivial  risks.  Given 
these  assurances  that  the  rale  does  not  cover 
releases  of  small  quantities  from  products  in 
the  absence  of  evidence  that  the  release 
presents  a  health  hazard  to  employees,  we 
have  extended  approval  of  the  existing 
definition  of  "article,"  as  clarified  by  the 
January  14  letter.  In  other  words,  our 
approval  is  limited  to  what  yos  have 
requested,  and  therefore  does  not  encompass 
collection  of  information  requirements 
involving  articles  when  there  is  an  absence  of 
evidence  that  small  releases  constitute  a 
health  hazard. 

We  have  also  extmded  our  prior  approval 
of  all  collection  of  information  requirements 
in  the  HCS  tlirongh  April  1991,  except  the 
three  provisions  that  we  disapproved  on 
October  23, 1987.  The  apfiroved  reijuirementa 
include  the  information  collection 
requirements  for  hazard  determination, 
written  hazard  commmiication  programs, 
information  and  training  programs, 
development  and  transnuttal  of  MSDSs, 
labels  and  other  appropriate  forms  of 
warning,  and  trade  secrets.  These  paperwork 
provisions  were  approved  in  1983  for  the 
manafacturing  sector  (in  1988  for  the  trade 
secrets  provisions). 

This  decision  to  extend  oar  prior  approval 
of  portions  of  the  HCS  was  reached  after  a 
careful  balandng  oi  several  factors,  inchKfinf 
the  importance  of  impleaienting  on  sdwdule 
those  paperwork  requirenacnts  that  th« 
existing  record  supports  as  consistent  %vith 
the  PRA.  the  clear  concerns  oi  the  U.S.  Court 
of  Appeals  for  the  Third  Circuit  that  the  HCS 
be  effective  without  farther  delay,  tlie 
Department's  unsatisfactory  record  of 
compliance  with  the  conditions  of  clearance 
contained  in  our  October  23, 1987  decision, 
and  the  Department's  and  our  obligatioaa 
under  the  PRA. 

Ovt  extension  of  prior  approval  of  portions 
of  the  HCS  is  made  wnth  the  understaodiDg 
that  the  Department  will  expeditiously  inform 
the  regulated  community  of  this  decision.  wiH 
provide  as  soon  as  possible  dear  guidance  to 
employers  of  their  responsibilities  in  light  of 
this  decision,  and  will  advise  employers  of 
the  scope  of  the  "arttde"  exemption  in  tight 
of  the  January  14, 1988  letter  from  Assistant 
Secretary  Penderpaas  and  of  this  dedsioD. 

Disapproved  ProvisioRS 

In  our  October  23, 1987  decision  under  the 
PRA.  we  disapproved  tiiree  provisions: 

•  the  requircmeat  that  material  safety  data 
sheets  be  provided  on  multi-employer 
woriisites; 

•  coverage  of  any  consumer  prodoct 
excluded  frum  the  definition  of  "hazardous 
chemical"  under  Section  311(eK31  of  tlie 
Superfund  Amendments  and  Reauthorization 
Act  of  1988; 

•  coverage  of  any  drugs  regulated  by  PDA 
in  the  non-immMfart^iriT^  sector. 


None  of  these  provisions  had  been  part  of 
the  original  HCS.  but  rather  first  appeared  in 
the  August  24, 1987  rule  extending  coverage 
of  the  HCS  to  the  noiunanufacturing  sector. 
Although  these  provisions  by  themselves  do 
not  represent  a  substantial  portion  of  the 
enormous  paperwork  burden  imposed  by  the 
entirety  of  the  expanded  HCS  (54  million 
hours  in  the  first  year  alone),  they  do 
represent  significant  hardens  for  which  the 
record  did  not  demonstrate  practical  utility  (s 
full  disoissian  of  the  record  is  contained  in 
our  October  28, 1987  letter).  We  contiime  to 
disapprove  these  three  provisions.  Hence, 
under  the  PRA,  these  provisions  will  not 
become  effective  or  enforceable  on  May  23, 
1988. 

The  Department's  Response  to  Our  October 
23, 1987  Decision 

In  our  October  23, 1987  decision  under  the 
PRA,  we  determined  that  the  record  did  not 
support  certain  provisions  and  would  not 
allow  approval.  Hence,  we  disapproved  the 
three  requirements  listed  above.  We  also 
determined  that  reconsideration  of  the 
definition  of  "article"  was  needed  in  order  to 
achieve  consistency  with  the  PRA.  The 
reasons  for  our  decision  are  fully  explained 
in  the  October  28. 1967  letter 

We  conditioned  hirtber  approval  on 
actions  to  be  undertaken  by  the  Department 

•  Pursuant  to  5  CFR  132ai4  (f]  cntd  (gj,  wc 
instructed  the  Department  to  completa  c 
rulemaking  examining  alternatives  to  the 
definition  of  "article,"  including  a  de  minimis 
exemption  and  clarification  of  the  concept  of 
"normal  use,"  and  cunfusuiing  the  language  of 
the  rule  in  light  of  our  dcdsioB.  Wr  inslmctad 
the  Department  to  pubMi  a  proposal  by 
December  1. 1987,  and  a  fina)  role  by  March 
1, 1968.  We  explained  tint  it  was  very 
important  that  OSHA  promptly  conclude  its 
rulemaking  to  revise  the  standard,  thereby 
giving  0MB  time  to  ceispiete  review  of  the 
mial  paperwork  provisions  and  the  pnonc 
sufficient  time  to  understand  and  implement 
the  revisions  prior  to  the  effective  date  of  the 
standard. 

•  We  also  determined  that  an 
administrative  effort  by  OSHA  to  assist  the 
regulated  community  to  understand  and 
comply  with  the  standard  could  substantially 
reduce  the  start-up  paperwork  burden  and 
costs  of  the  standard,  particularly  those  of 
small  business.  We  instructed  the 
Department  to  submit  a  plan  by  January  1. 
19m,  that  would  provide  such  assistance  as 
appropriate. 

These  timetables  were  not  met  In  his 
January  14, 1988  letter,  Assistant  Secretary 
Pendergrass  advised  us  that  OSHA  would  not 
meet  the  timetable  established  for  the 
rulemaking,  and  may  not  be  able  to  complete 
a  rulemaking  until  alter  the  May  23rd 
effective  date,  but  as  previously  cited,  he 
assured  us  that  the  Department  is  now 
"committed  to  completiag  the  rulemaking  in 
the  shortest  time  possible.  .  .  ."OSHA  has 
also  informed  us  that  tlie  major  elements  of  a 
plan  for  compliance  assistance  will  probably 
not  be  available  until  early  summer,  after  the 
effective  date  of  the  standard.  Wc 
understand  that  the  Department  is  now 
moving  forward  on  each  of  these  efforts,  snd 


that  they  will  be  completed  as  expeditiously 
as  possible. 

Discussion  of  Decision 

Despite  the  Department's  failure  to  meet 
the  conditions  of  clearance,  however,  we 
have  determined  that  extension  of  approval 
of  the  previously-approved  provisions  is 
consistent  with  the  PRA.  We  determined  in 
our  October  23, 1987  decision  that  the 
existing  record  supports  these  provisions  as 
consistent  with  the  Act  These  approved 
paperwork  provisions,  which  include  hazard 
determination,  written  hazard  communication 
and  training  programs,  MSDS  development 
arvd  transmittal,  and  labelling,  comprise  the 
heart  of  the  HCS.  For  the  vast  majority  of 
workplaces,  these  provisions  are  largely 
independent  of  the  specific  substances  or 
products  for  which  MSDSs  are  generated. 
Indeed,  the  HCS  is  designed  so  that  the  basic 
mechanisms  for  transmitting  hazard 
information  will  not  require  substantial 
revision  as  the  substances  in  the  workplace 
and  consequently  the  number  of  MSDSs 
changes  over  time.  Hence,  our  disapprovals 
of  t:overage  for  certain  products  should  not 
substantially  affect  compliance  with  the  other 
provisions  of  the  HCS. 

Commenters  have  requested  that  OMB  not 
extend  approval  of  the  previously-approved 
provisions  of  the  HCS  until  the  Department 
has  completed  a  compliance  assistance 
program  and  its  rulemaking,  in  light  of  the 
difficulty  of  implementing  a  "partial"  rule  and 
of  OSHA's  failure  to  provide  any  compliance 
assistance  thus  far.  The  Coalition  of 
Construction  Industry  Trade  Associations,  for 
example,  maintains  that,  "there  is  no  way 
that  construction  industry  employers  can 
'develop,  implement  and  maintain  at  the 
workplace  a  written  hazard  communii:ation 
program' .  .  .  when  the  parameters  of  multi- 
employer worksite  disclosure  and  training 
are  yet  to  be  determined"  (see  January  22, 
1988  letter  from  the  Coalition  of  Construction 
Industry  Trade  Associations  and  February  9, 
1988  letter  from  the  Associated  General 
Contractors  of  America  in  OMB  paperwork 
docket  1218-0072).  The  National  Association 
of  Wholesaler-Distributors  also  requested 
that  OMB  not  extend  approval  of  the 
requirements  applicable  to  the 
nonmanufacturing  sector  because  such 
extension  would  "generate  chaos  in  the 
nonmanufacturing  sector  and  cannot  be 
justified." 

The  concerns  of  these  commenters  are 
largely  based  on  the  possibility  that  the 
standard  and  OMB's  decision  under  the  PRA 
will  change  dramatically  as  a  result  of  the 
rulemaking.  Although  change  is  always 
possible,  any  such  change  would  be  fully 
considered  during  the  rulemaking  process.  Of 
course,  in  order  for  OMB  to  grant  PRA 
approvals,  any  changes  must  offer  sufficient 
practical  utility  to  justify  any  incremental 
paperwork  burden  they  impose,  including  the 
burden  of  revising  already-developed  written 
programs.  Moreover,  as  stated  above,  we  are 
continuing  to  disapprove  the  previously- 
disapproved  provisions;  the  rulemaking 
should  of  course  conform  the  rule  to  these 
disapprovals. 

Thprefore.  the  confusion  and  potential 
paperwork  duplication  resulting  fixim  the 
delayed  agency  rulemaking,  while  regrettable 


and  avoidable,  do  not  on  balance,  outweigh 
the  value  of  putting  into  effect  the  key 
components  of  the  standard  (see  also 
February  2, 1988  letters  from  the  Building  and 
Construction  Trades  Department  of  the  AFL- 
CIO,  and  from  the  AFLr<:iO  and  the  United 
Steel  Workers  of  America,  and  the  February 
2, 1988  letter  from  the  Working  Group  on 
Communify  Right  to  Know  concerning  the 
potential  impact  of  the  OMB  decision  on  Title 
III  of  the  Superfund  Amendments  and  ' 
Reauthorization  Act  of  1986,  in  OMB 
paperwork  docket  1218-0072). 

Our  extension  of  approval  is,  of  course, 
based  on  the  existing  record  and  may  be 
revised  on  the  basis  of  new  information. 
Accordingly,  if  any  new  information 
concerning  this  standard  is  collected  in  the 
course  of  further  rulemaking  proceedings,  we 
will  review  that  information  to  determine  if 
reconsideration  of  our  decisions  under  the 
PRA  is  warranted.  Absent  evidence  that 
approved  provisions  are  clearly  inconsistent 
with  the  PRA,  or  that  alternatives  to  the 
disapproved  provisions  would  clearly  be 
consistent  with  the  PRA,  however,  we  have 
no  basis  for  changes  in  our  prior  decisions.  If 
the  paperwork  already  implemented  is  to 
carry  out  effectively  the  goals  of  the  HCS. 
there  should  be  stabihty  and  predictability, 
not  continuing  timiult  and  change. 

The  Department  shall  publish  a  notice  in 
the  Federal  Register  on  the  next  practicable 
publication  date  to  inform  the  public  of 
OMB's  decision  under  the  PRA.  The  notice 
shall  include  the  text  of  this  letter.  We  trust 
that  the  Department  will  continue  to  make 
progress  in  meeting  the  terms  of  our  decisions 
under  the  PRA. 
Sincerely. 
James  B.  MacRae  Jr., 
Acting  Administrator  and  Deputy 
Administrator,  Office  of  Information  and 
Regulatory  Affairs. 

cc: 

Honorable  John  A.  Pendergrass, 
Assistant  Secretary  for  Occupational 
Safety  and  Health. 
Honorable  C.  William  Verify, 

Secretary  of  the  Department  of  Commerce. 
Honorable  James  Abdnor, 
Administrator  for  Small  Business 
Administration. 

List  of  Subjects  in  29  CFR  Parts  1910, 
1915. 1917. 1918  and  1926 

Hazard  communication,  Occupational 
safety  and  health,  Right-to-know, 
Labeling,  Material  safety  data  sheets. 
Employee  training. 

Text  of  Amendment 

S§  1910.1200. 1915.99, 1917.28, 1918.90  and 
1926.59    [Amandad] 

1.  Following  the  headings  of 
SS  1910.1200. 1915.99, 1917.28. 1918.90 
and  1926.59  of  Title  29  of  the  Code  of 
Federal  Regulations  add  this  note: 

Note:  The  Office  of  Management  and 
Budget  has  disapproved,  under  the 
Paperwork  Reduction  Act,  three  applications 
of  the  Hazard  Communication  Standard: 


(1)  The  requirement  that  material  safefy 
data  sheets  be  provided  on  multi-employer 
worksites; 

(2)  Coverage  of  any  consumer  product 
excluded  from  the  definition  of  "hazardous 
chemical"  under  section  311(e)(3)  of  the 
Superfund  Amendments  and  Reauthorization 
Act  of  1986;  and 

(3)  Coverage  of  any  drugs  regulated  by  the 
U.S.  Food  and  Drug  Administration  in  the 
non-manufacturing  sector. 

2.  Following  the  text  of  55 1910.1200, 
1915.99, 1917.28, 1918.90  and  1926.59  of 
Title  29  of  the  Code  of  Federal 
Regulations  revise  the  OMB  control 
number  statement  to  read: 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  No.  1218-0072,  except 
fon  (1)  The  requirement  that  material  safefy 
data  sheets  be  provided  on  multi-employer 
worksites;  (2)  coverage  of  any  consumer 
product  excluded  from  the  definition  of 
"hazardous  chemical"  under  Section  311(e)(3} 
of  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986;  and  (3)  coverage 
of  any  drugs  regulated  by  the  Food  and  Drug 
Administration  in  the  non-manufacturing 
sector.) 

Signed  at  Washington.  DC  this  21  day  of 
April  1988. 

John  A.  Pendergrass. 

Assistant  Secretary  for  Occupational  Safety 
and  Health. 

[FR  Doc.  88-9225  Filed  4-22-88;  11:25  am] 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  223 

Federal  Timer  Contract  Payment 
Modification  Program 

agency:  Forest  Service.  USD  A. 
action:  Final  rule. 

summary:  This  rule  repromulgates  a 
requirement  that  a  purchaser  release 
any  claims  arising  imder  a  timber  sale 
contract  which  the  purchaser  has 
requested  to  buy  out  rather  than 
perform,  under  authority  of  the  Federal 
Timber  Contract  Payment  Modification 
Act  It  also  establishes  a  deadline  by 
which  all  of  the  necessary  paperwork  to 
buy  out  and  close  a  contract  under  the 
authority  of  the  Federal  Timber  Contract 
Payment  Modification  Act  must  be 
submitted.  The  intended  effect  is  to 
bring  an  orderly  conclusion  to  the  buy- 
out program. 

EFFECTIVE  DATE:  This  rule  is  effective 
April  27, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Questions  about  this  final  rule  may  be' 
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addressed  to:  Davtd  M  Spores,  Tfanber 
Management  Staff,  (202)  447-4051. 
SUPPLSMENTARY  INFOflMATKMl:  Fmal 

rules  implementing  the  buy-out 
provisiona  of  the  Federal  Timbtf 
Contract  Payment  Modificatioa  Act 
(FTCPMA)  (16  U.S.a  618)  were 
promulgated  at  36  CFR  Part  223,  Subpart 
E  on  June  27, 1985  (50  FR  26660). 
Subsequently,  several  lawsuits  were 
filed  challenging  certain  portions  of  the 
rule.  One  of  the  sections  challenged  was 
36  CFR  223.178(b)(4).  whidi  requires 
purchasers  to  release  any  claims  they 
may  have  arising  &om  a  contract  then 
have  requested  to  return  to  the  1 

Government  under  authority  of  the 
FTCPMA  rather  than  performing  under 
the  contract's  terms.  If  all  of  the 
conditions  of  buy  out  have  been 
satisfied  and  if  there  are  bo  Government 
claims  related  to  the  contract  which  are 
preserved  ptvsuant  to  the  Act.  the 
Government  releases  the  puvcfaaser  finnn 
all  obbgatioDS  under  the  contract  (36 
CFR  223.178(b)). 

In  Sierra  Pacific  Industries,  et  al.  v. 
John  Block,  etaJ^M3¥.  Supp.  12S6  (NJ). 
Cal.  1986).  Judge  Conti  held  that  ^ 
claims  release  requirement  of  38  CFR 
223.178(b)(4)  was  vahd  in  that  it  was 
consistent  with  the  purposes  of  the 
FTCPMA  and  within  the  authority  of  the 
Secretary  of  Agricxilture.  Judge  Frye,  in 
Big  Flat  Timber  Company  et  al.  v. 
Richard  Lyng  et  al.  No.  85-1501-FR 
(D.Or.  March  3, 1987).  concurred  that  the 
provision  was  within  the  Department's 
authority  but  ruled  that  the  daima 
release  requirement  was  unlawful, 
because,  prior  to  its  promolgatioo  in  die 
final  rule,  adequate  notice  with  an 
opportunity  to  comment  was  not  given 
the  public  as  required  by  the 
Administrative  Procedures  Act  (5  U.S.C. 
553).  In  response  to  Judge  Frye's  ruling, 
the  Department  requested  specific 
comments  on  this  requirement  (52  FR 
22348)  on  June  11. 1987  and 
simultaneously  proposed  other  revisions 
to  36  CFR  223.17a(b)  intended  to 
conclude  the  buy-out  process.  The 
period  for  public  coounent  was 
extended  on  July  28. 1987  (52  FR  28167). 

It  is  now  more  than  2  years  since  the 
final  buy-out  rule  was  published.  Most 
of  the  contracts  bought  out  have  been 
closed  and,  in  accordance  with 
Congressional  directioa  resale  of  this 
timber  has  proceeded  on  a  priority 
basis.  However,  some  timber  sale 
purchasers  have  not  executed  the 
contract  closure  agreements.  This  delay 
thwarts  the  intent  of  Congress  and 
obstructs  the  orderly  management  of 
national  forest  resources. 

In  order  to  expedite  the  timely 
reoffSring  of  returned  contracts  and  to 


conclude  the  buy-out  program 
established  by  the  FTCPMA.  the 
Department  in  addition  to  lequestiDg 
comment  on  the  existing  f  223.178(b)(4). 
prq^KMed  adding  two  new  profvisions  to 
36  CFR  223.178(b).  One  would  establisb 
a  deadline  by  which  all  of  the  necessary 
paperwork  to  buy  out  and  close  a 
craitract  must  be  submitted  to  the  Forest 
Service.  The  other  provision  would 
establish  that  failure  to  comply  with  the 
requirements  in  paragraph  (b)  of  36  CFR 
223.178  in  a  timely  manner  would  result 
in  rejection  of  the  applicable  contracts 
from  the  buy-out  proaam. 

The  FTCPMA  established  a  one-time 
opportunity  for  purckaaers  to  "buy  o\it" 
of  certain  Federal  timber  sale  contracts. 
Many  of  the  timber  sales  returned  to  the 
Government  were  originally  sold  in  the 
mid-to-late  1970s.  Since  the  buy-out 
program  began,  a  third  operating  season 
for  timber  harvesting  is  approaching. 
Purchasers  have  had  more  than 
sufficient  time  to  close  contracts.  The 
program  should  be  terminated  so  that 
limited  Agency  resoiuoes  can  be 
expended  on  resale  of  the  returned 
timber  and  other  activities.  Qosnre  of 
returned  contracts  is  in  the  public 
interest,  and  the  proposed  requirements 
for  dosure  are  consistent  with  the 
FTCPMA.  Requiring  closure  is  not 
believed  to  prejudice  any  purchaser's 
right  to  judicial  review  of  the  terms  of 
the  contract  closure. 

Analysis  of  Public  Comment 

The  Department  published  die 
proposed  rule  for  buy  out  contract 
closure  procedures  in  the  same  notice 
(52  FR  22348,  June  11. 1987)  as  the 
request  for  pubhc  comments  on  the 
claims  release  provision  of 
S  223.178(b)(4).  The  period  for  pubBc 
comment  was  extended  on  July  28, 1987, 
until  August  12, 1987  (52  FR  28167). 

The  Forest  Service  rec^ved  cmnments 
from  eight  respondents.  Five 
respondents  are  attorneys  who 
represent  Federal  timber  purchasers, 
one  is  a  consulting  forester,  and  two 
were  timber  industry  associations. 

The  consulting  forester  strongly 
favored  the  proposed  rule.  He  stated 
that  it  seemed  "incredible"  to  him  that 
full  implementation  had  been  delayed 
again. 

The  other  respondents  opposed 
retention  of  the  present  claiios  release 
provision  and  the  proposed  contract 
closure  procedures.  Specific  comments 
and  the  Department's  response  follows: 

Comment  Some  respondents  assert 
that  the  FTCPMA  was  remedial  in 
nature  and  should  not  require 
purchasers  to  give  np  their  money 
claims.  They  do  not  believe  that  the 
concept  of  a  purchaser  waiving  claims 


comported  with  the  intent  of  the  Act 
Several  others  commented  that  the 
FTCPMA  did  not  expressly  authorize 
the  Forest  Service  to  require  a  purchaser 
to  waive  claims  against  the  Government 
as  a  prerequisite  to  ^y-out 

Respoaae:  The  Act  peroBtted 
purchasers  to  return  a  Itnited  vcrfume  oi 
timber  under  certain  qnalifytng  timber 
sale  contracts  to  the  Government  if  the 
purdiaser  satisfied  certain 
requirements.  There  is  no  indication  that 
Congress  intended  to  aOovr  certain 
purchasers  ot  Federal  timber  to  return 
unperformed  timber  sale  contracts  to  die 
Forest  Service  upon  pa]nraent  of  a  buy- 
out charge  substantially  less  than  the 
contract  value  or  the  damage  claim  by 
the  Government  while  at  the  same  time 
expending  Federal  dollars  to  pay  or  to 
litigate  alleged  claims  under  those  same 
contracts.  To  the  contrary.  Confess 
specifically  addressed  claims  under 
contracts  to  be  retnmed  The  Act 
preserved  only  certain  Government 
claims  under  these  contracts  while  also 
surrendering  s^nificant  rfnmagp  claims 
by  die  Government  for  nonperformance. 
For  example,  upon  a  purchaser's 
con^jliance  with  the  terms  of  the  buy- 
out program,  the  Government  rdeased 
large  damage  daima  against  purchasers 
for  failure  to  cut  the  timber  under  the 
contract  terms.  The  statute  expressly 
provides  that: 

The  Govemment  does  not  hereby  tnirender 
any  odter  claim  against  a  putdiaser  which 
arose  under  a  contract  prior  to  effectaotion  of 
this  release  and  not  in  connectkMt  with  tliia 
release  from  oldigatioo  to  cut.  harvest  and 
pay  for  timber  (16  U.S.C  n8(a)(l)). 

There  is  no  mention  of  preservation  of 
a  purchaser's  claims  under  these 
contracts.  Thus,  while  it  is  true  that 
there  is  no  direct  language  in  the  statute 
mandating  a  purchaser  to  waive  daims 
as  a  prerequisite  to  the  Government 
accepting  a  returned  contract,  such 
direction  is  implicit 

It  is  also  dear  from  section  2(a)(5)(A) 
of  the  Act  that  the  Act  contemplates 
closure  of  a  contract  upon  completion  of 
buy  out  as  well  as  prompt  resale  of  the 
timber  induded  in  the  booght-out 
contract  The  only  way  prompt  dosore 
and  resale  could  occur  is  by  release  of 
all  claims  other  than  those  preserved  by 
statute. 

The  statute  and  implementing 
regulations  are  replete  wnth  the  exercise 
of  discretion  by  the  purchaser.  A 
purchaser  was  entitled  to  choose  which 
contracts  to  request  for  buy  out  as  weU 
as  whether  ot  not  to  participate  at  ad  in 
the  program.  It  is  the  firm  belief  of  this 
Department  that  requiring  a  purchaser 
to  rdease  its  daims  against  the 
Government  under  the  very  same 


contract  that  a  purchaser  is  requesting 
.  to  return  unperformed  to  the 
Government  is  consistent  with  the 
statute  and  with  Congressional  intent 
and  that  not  to  do  so  is  contrary  to 
sound  policy  and  common  sense.  There 
is  no  basis  for  drawing  a  broader 
interpretation  that  purchasers  can 
preserve  claims  in  returning  an 
unperformed  contract  to  the 
Government. 

Comment-  Some  respondents  asserted 
that  it  is  unnecessary  for  a  purchaser  to 
release  its  daims  under  a  contract 
before  that  same  contract  is  resold. 

Response:  The  Department  disagrees. 
As  a  matter  of  sound  administration,  the 
Government  cannot  be  litigating  a 
dispute  while  reselling  the  subject  of 
that  dispute.  Undisputed  claims 
submitted  to  the  Government  by  a 
purchaser  prior  to  requesting  buy  out  of 
a  particular  contract  were  piaid  by  the 
Forest  Service.  To  continue  to  spend 
limited  resources  resolving  disputes 
involving  contracts  returned  to  the 
Government  is  not  believed  to  be  good 
management  The  agency  is  not 
presuming  that  all  Government  daims 
are  valid  and  that  all  purchaser  daims 
are  invalid.  Rather,  the  Department 
believes  the  purchaser  must  weigh  all 
considerations  when  selecting  which 
contracts  it  will  request  to  buy  out  If  the 
purchaser  believed  it  had  a  valid  daim, 
the  value  of  the  daim  was  a  factor  in 
determining  whether  or  not  to  request  to 
buy  out  of  that  particular  contract  The 
Department  does  not  believe  Congress 
anticipated  the  expenditure  of 
appropriated  dollars  to  pay  for  or  to 
dispute  daims  under  the  very  same 
contracts  for  which  Congress  provided 
extraordinary  relief  in  the  form  of  the 
buy-out  program. 

Comment'  One  respondent  asserted 
that  the  requirement  to  waive  daims  is 
overbroad  in  that  it  requires  the  waiver 
of  all  claims  rather  than  those  where 
there  is  some  factual  nexus  between 
resale  of  the  timber  and  the  pending 
claim. 

Response:  As  discussed  in  the  first 
response,  the  requirement  that  a 
purchaser  release  its  claims  under  an 
unperformed  contract  it  has  selected  to 
return  to  the  Government  is  based  on  a 
comprehensive  interpretation  of  that 
statute  and  Congressional  intent  as  well 
as  administration  of  such  a  program. 
Providing  for  the  reservation  of  a 
purchaser's  specified  claims  under  a 
contract  being  returned  to  the 
Government  is  not  consistent  %vith  the 
statutory  preservation  of  only  certain 
Government  claims  under  such 
contracts  and  other  discussed  statutory 
provisions,  Congressional  intent  or 
proper  management 


Comment-  Two  resfKindents  believe 
that  the  "daim  waiver  requirement"  is 
discriminatory  between  a  purchaser 
with  a  daim  and  a  purchaser  without  a 
daim  and  is,  therefore,  illegal.  Tlie 
alledged  discrimination  results  in  a 
higher  "cost"  to  buy  out  for  the 
purchaser  with  a  daim. 

Response:  In  providing  the 
extraordinary  relief  of  returning 
contracts  bid  substantially  beyond 
market  prices  to  the  Government 
Congress  and  the  Department  developed 
a  comprehensive  program  balancing 
concerned  interests.  The  program  was 
available  on  a  discretionary  basis  to 
purchasers  of  Federal  timber  holding 
eligible  contracts.  The  circumstances  of 
each  eligible  contract  and  of  each 
purchaser  were  different.  For  eadi 
partidpant  it  was  necessary  to  weigh 
the  costs  of  operating  the  particular 
contract  against  the  costs  of  returning 
the  contract  unperformed  to  the 
Government  pursuant  to  the  buy-out 
program.  The  Department  does  not 
believe  the  claim  waiver  requirement 
discriminates  among  purchasers  any 
more  than  any  other  requirement  or  term 
for  participation  in  the  limited  buy-out 
program 

Comment-  Some  respondents 
observed  that  proposed  paragraph  (6) 
which  provides  for  rejection  of  a 
contract  upon  failure  to  complete  any  of 
the  requirements  for  return  of  contracts 
is  without  authority  and  is  unduly  harsh. 
They  said  that  this  paragraph  would 
result  in  forfeiture  of  a  purchaser's  right 
to  buy  out  a  particular  contract  and  loss 
of  the  buy-out  volume  entitlement 
assigned  to  the  contract. 

Response:  The  FTCPMA  establishes  a 
noncontinuous,  limited  program  for 
returning  certain  contracts  to  the 
Govenunent.  It  also  directs  the  orderly 
and  prompt  resale  of  timber  included  in 
bou^t-out  contracts.  Failure  to 
promptly  complete  the  requirements  for 
return  of  a  contract  after  the  buy  out  is 
completed  is  not  compatible  with  the 
terms  of  the  Act  or  proper  management 
of  the  resource.  In  addition,  if  a 
purchaser  retains  one  or  more  contracts 
approved  for  buy  out  the  purdiaser 
limits  the  opportunities  of  other  timber 
operators  to  purchase  the  induded 
timber.  In  light  of  the  adverse  impacts  of 
a  purchaser's  failure  to  timely  return  a 
bought-out  contract  rejection  of  the  buy 
out  of  an  applicable  contract  does  not 
appear  to  be  unduly  harsh.  There  is  no 
authority  to  allow  substitution  with 
another  contrad  by  submission  of  an 
amended  appHcation.  A  purchaser  does 
not  have  an  unrestricted  right  to  buy  out 
a  contract  purchasers  must  comply  with 
the  requirements  and  procedures  of  the 
buy-out  program. 


Comment-  Some  respondents  said  that 
the  proposed  repromulgation  of 
S  223.178(b)(4)  U  premature,  since  the 
validity  of  requiring  waiver  by  a 
purchaser  of  all  daims  against  the 
Government  relating  to  a  buy-out 
contract  is  one  of  the  points  being 
appealed  to  the  Ninth  Circuit  Court  ia 
Sierra  Pacific  Industries,  et  al. 

Response:  Judge  Conti,  in  Sierra 
Pacific,  held  that  the  requirement  was 
valid  because  it  was  consistent  with  the 
terms  of  the  FTCPMA  and  within  die 
authority  of  Uie  Secretary  of  Agriculture. 
Judge  Frye,  in  Big  Flat  Timber  Company, 
et  al.  concurred. 

The  Department  is  aware  that  the 
requirement  is  under  appeal,  and  die 
Department  does  not  seek  to  impede  the 
appeal  process.  However,  the 
Department  believes  that  it  is  necessary 
to  continue  with  dosure  of  bought-out 
contracts  if  the  intent  of  Congress  and 
proper  management  of  the  resource  is 
not  to  be  thwarted.  Therefore,  the 
Department  does  not  believe  that  the 
proposal  for  the  new  regulation  is 
premature.  The  Department  believes 
that  the  regulation  is  needed  now  in 
order  to  fully  implement  the  Act 

Comment-  One  respondent  said  that 
the  proposed  deadline  for  concluding 
the  buy-out  program  could  foredose 
judidal  review  of  put  parties  challenging 
the  requirement  under  duress  to  waive 
their  claims  or  risk  forfeiture  of  the  ^ 
opportimity  to  buy  out  the  particular 
contract  under  which  they  refused  to 
release  their  daims. 

Response:  Clearly,  the  Department 
will  comply  with  the  final  judicial 
determination  on  the  validity  of  the 
requirement  that  a  purchaser  waive  its 
daims  under  a  contract  returned  to  the 
Government  under  the  buy-out  program. 
However,  the  Government  cannot  and 
does  not  presume  the  requirement  is 
invalid,  particularly  in  light  of  the 
favorable  rulings  on  the  merits  by  two 
larger  courts. 

Few  purchasers  have  pursued  a  legal 
challenge  to  this  requirement  most  have 
fully  complied  with  the  contract  dosure 
procedures.  For  those  few  purchasers 
challenging  this  requirement  or  those 
delaying  execution  of  the  contrad 
closure  agreement  for  whatever  purpose, 
it  is  not  beheved  that  this  requirement 
affects  the  right  to  judicial  review.  A 
purchaser  who  is  appealing  the  claims 
release  provision  can  avoid  forfeiture  of 
a  buy-out  request  by  prompdy  closing 
any  pending  contract  in  accordance  with 
the  deadline  established  in  the  final 
rule.  The  purchaser  has  nothing  to  lose 
by  executing  the  closure  agreement  If 
the  Government  prevails  on  appeal,  the 
purchaser  must  abide  by  the  daims 
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release  provision.  If  the  purchaser  i 
prevails,  the  court  will  order  an      I 
appropriate  remedy  notwithstanding  the 
claims  release  provision  in  the  closure 
agreement.  Requiring  a  contract 
submitted  for  buy  out  to  be  either  closed 
or  rejected  from  the  buy-out  program 
and  operated  is  necessary  since  there  is 
no  further  opportunity  under  the  law  to 
amend  buy-out  requests  to  add  other 
contracts. 

Comment  Some  respondents  believe 
that  the  proposed  rules  were  imtimely. 
They  cited  section  2(a)(6)(A)  of  the  Act 
which  specified  that  filial  rules  for 
implementing  the  buy-out  program  be 
published  %vithin  90  days  of  enactment 
of  the  FTCPMA.  These  respondents 
stated  that  Congress  intended  that  there 
by  a  single  set  of  buy-out  regulations, 
and  that  the  time  for  publishing  buy-out 
rules  had  elapsed. 

Response:  Participants  in  the  program 
are  not  prejudiced  by  this  rulemaking. 
All  participants  were  aware  of  a 
requirement  to  release  claims  before 
selecting  and  submitting  their  buy-out 
applications.  The  requirements  in 
paragraphs  (5)  and  (6)  are  necessary  to 
conclude  the  buy-out  program;  they  do 
not  involve  procedures  necessary  to 
initiate  participation,  and  thus  relief, 
tmder  the  program.  There  is  no  basis  for 
concluding  that  Congress  intended  that 
the  Department  be  deprived  of  the 
opportunity  to  engage  in  subsequent 
rulemaking  necessary  to  correct 
procedural  requirements  or  omissions. 

The  need  for  additional  procedures 
was  not  recognized  until  it  became 
evident  a  small  group  of  purchasers, 
which  includes  purchasers  not 
challenging  the  regulations,  was 
delaying  closure  and  thus  resales. 
Therefore,  the  Agency  does  not  consider 
the  proposal  for  paragraphs  (5)  and  (6) 
of  38  CFR  223.178(b)  to  be  untimely,  but 
rather  in  response  to  a  situation  that 
neither  Congress  nor  the  Agency 
foresaw. 

Comment-  Some  respondents 
questioned  whether  publication  of  the 
proposal  as  a  final  rule  would  reopen 
the  opportimity  for  purchasers  to  file 
buy-out  applications.  They  based  their 
question  upon  section  2(a)(6)  of  the 
FTCPMA  which  provides: 

(A)  The  Secretaiy  of  the  Interior  and  the 
Secretary  of  Agriculture  shall  publish  final 
rules  for  the  implementation  of  this 
subsection  in  the  Federal  Register  within  90 
days  after  the  date  of  enactment  of  this  Act 

(B)  Such  final  rules  shall  require  purchasers 
to  submit  buy-out  requests  to  the  appropriate 
Secretary  within  90  days  after  the  publication 
of  such  rules.  (Emphasis  added.) 

Response:  The  Department  interprets 
the  FTCPMA  as  providing  only  a  one- 
time opportunity  to  retwn  qualifying 


uncompleted  timber  sale  contracts  to  the 
Government  upon  satisfaction  of 
specified  requirements,  including 
payment  of  a  charge  substantially  less 
than  the  contract  price  or  damage  claims 
by  the  Government.  The  final  rules  for 
retiun  of  contracts  under  the  FTCPMA 
were  published  June  27, 1985  (50  PR 
26660)  and  subsequently  codified  at  36 
CFR  Part  223,  Subpart  E.  Pursuant  to 
§  223.171  of  that  rule,  any  purchaser 
wishing  to  apply  for  contract  buy  out 
was  required  to  submit  a  completed 
application  for  contract  buy  out  "within 
90  days  of  final  publication  of  these 
rules*  *  *"  or  until  September  25. 1985 
(emphasis  added).  Specific  deadlines 
were  also  established  for  completion  of 
other  requirements  such  as  payment  of 
the  buy-out  charge.  This  final  rule  is 
limited  to  provisions  relating  to  closure 
of  contracts  returned  under  the  buy-out 
program.  The  other  provisions  of  the 
rule  are  not  affected,  and,  thus,  this 
rulemaking  does  not  reopen  the 
opportimity  for  piu-chasers  to  file  buy- 
out applications. 

Having  considered  the  comments 
received,  the  Department  is 
promulgating  a  final  rule  that  retains  the 
claims  release  language  of  the  existing 
rule  and  adopts,  without  change  from 
the  proposed  rule,  the  new  paragraphs 
(5)  and  (6)  to  be  added  to  §  223.178(b). 

Regulatory  Impact 

This  action  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  pursuant  to  Executive  Order 
12291.  It  has  been  determined  that  this 
regulation  is  not  a  major  rule.  It 
implements  elements  of  the  Federal 
Timber  Contract  Payment  Modification 
Act  that  allow  a  purchaser  of  Forest 
Service  timber  sale  contracts  to  return 
certain  of  these  contracts  to  the 
Secretary  of  Agriculture  upon 
satisfaction  of  specified  conditions  and 
payments.  The  intent  of  the  Act  is  to 
prevent  a  large  number  of  insolvencies 
among  purchasers  of  Federal  timber,  to 
preserve  the  employment  generated  by 
the  forest  products  industry,  and  to 
avoid  financial  disruption  to 
communities  economically  dependent 
upon  the  industry. 

The  discretion  available  to  the 
Secretary  is  in  estabUshing 
administrative  procedures  to  implement 
the  buy-out  provisions  of  the  Act.  The 
implementing  procedures  in  these  rules 
are  designed  to  minimize  further  cost  to 
both  the  Government  and  purchasers  by: 

1.  Limiting  procedures  to  those  set 
forth  in  the  Act  as  much  as  possible; 

2.  Following  standard  Forest  Service 
contracting  practices  and  procedures 
whenever  possible; 


3.  Providing  cost  effective  methods  for 
administering  the  buy-out  provisions; 
and. 

4.  Minimizing  delay  and  disruption  to 
the  ongoing  timber  management 
program  and  to  purchasers  of  future 
timber  sales. 

In  and  of  themselves,  the  procedures 
implemented  by  this  rule  will  not  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  will  not  result  in  major 
increases  in  costs  for  consumers, 
individual  industries,  Federal.  State,  or 
local  Government  agencies  or 
geographic  regions,  and  will  not  have 
significant  adverse  effects  on  the  ability 
of  United  States-based  enterprises  in 
domestic  or  export  markets. 

This  rule  also  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  Act 
applies  equally  to  small  and  large 
entities  and  establishes  the 
requirements  for  buying  out  a  Federal 
timber  contract. 

Based  on  environmental  analysis,  this 
rule  will  have  no  significant  effect  on 
the  human  environment,  individually  or 
cumulatively.  Therefore,  it  is 
categorically  excluded  fi'om 
documentation  in  an  environmental 
assessment  or  an  environmental  impact 
statement  (40  CFR  1508.4).  Furthermore, 
the  rule  will  not  result  in  additional 
procedures  or  paperwork  not  already 
required  by  law.  Therefore,  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3507)  are  not 
applicable. 

list  of  Subjects  in  36  CFR  Part  223 

Exports,  Government  contracts, 
National  forests.  Reporting  and 
recordkeeping  requirements,  Timber. 

Therefore,  for  the  reasons  set  forth 
above.  Part  223  of  Chapter  II,  Tide  36. 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  223— [AMENDED] 

Subpart  E— [Amended] 

1.  The  authority  citation  for  Part  223. 
Subpart  E  continues  to  read  as  follows: 

Authority:  Sec.  14,  Pub.  L  94-588,  90  Stat. 
2958, 16  U.S.C.  472a.  Sec.  2,  Pub.  L.  98-478.  98 
Stat.  2213, 16  U.S.C.  61& 

2.  Revise  S  223.178(b]  to  read  as 
follows: 

{223.178    Rtum  Of  contracts. 

(b)  Release  from  further  obligations.  ■ 
The  Forest  Service  shall,  by  contract 
closure,  release  a  purchaser  fi-om  further 
obligations  to  cut,  remove,  and  pay  for 
timber  under  a  returned  contract  upon: 


(1)  Timely  payment  or  arrangement 
for  payment  (§  223.181)  of  the  applicable 
buy-out  cost;  and. 

(2)(i)  Timely  fulfillment  of  any 
Government  claim  that  arose  under  the 
contract  (other  than  damages  due  to  a 
purchaser's  failure  to  cut  under  contract 
provisions  B9.4.  BTg.4  or  16)  which  has 
been  asserted  by  the  Conti^acting  Officer 
prior  to  the  Forest  Service  release  from 
further  obligations;  or 

(ii)  Agreement  to  retain  payment  and 
performance  guarantees  under  the 
contract  pending  resolution  of  the 
Government's  claim. 

(3)  Timely  completion  of  the 
conditions  prescribed  by  the  Regional 
Forester  if  the  contract  is  a  conditionally 
returned  contract  (§  223.177);  and 

(4)  Release  of  the  Government  from 
all  claims  arising  from  the  returned 
contract. 

(5)  Purchaser's  return  of  the  executed 
closure  papers  within  30  calendar  days 
of  receipt  of  the  closiu'e  agreement  firom 
the  Contracting  Officer  or  by  July  28. 
1988,  whichever  date  is  lateh 

(6)  Failure  to  fulfill  any  of  the 
requirements  set  forth  in  paragraphs  (b) 
(1)  through  (5)  of  this  section  will  resiilt 
in  rejection  of  the  applicable  contract(s) 
from  this  buy-out  program,  unless  the 
Regional  Forester  determines  the  delay 
was  caused  by  the  purchaser  being 
physically  incapable  of  timely  satisfying 
these  requirements.  Rejection  of 
contracts  for  failure  to  fulfill  any  of  the 
requirements  set  forth  in  paragraph  (b) 
(1)  through  (5)  of  this  section  in  a  timely 
manner  is  not  a  basis  for  an  amended 
application  for  contract  buy  out. 

Dated:  April  la  1988. 
Richard  E.  Lyng, 
Secretary  of  Agriculture. 
(PR  Doc.  88-9154  Filed  4-26-88;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AJSENCY 

40  CFR  Part  180 

[OPP  3001S1A;  FRL-3370-1] 

Definitions  and  interpretations; 
Proposed  Teclinicai  Antendments 

aqency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  lliis  rule  adds  an  entry  for 
green  onions  in  the  conunodity 
definitions  and  revises  the  established 
commodity  definition  for  onions.  The 
Interregional  Research  Project  No.  4  (IR- 
4)  requested  this  amendment. 
EFFECTIVE  DATE:  April  27, 198a 


ADDRESS:  Written  objections,  identified 
by  the  document  control  number,  [OPP 
300181A],  may  be  submitted  to:  Hearing 
Clerk  (A-110),  Environmental  Protection 
Agency  Rm.  3708,  401  M  St..  SW.. 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT 
By  mail:  Hoyt  Jamerson,  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C),  Regisb-ation  Division  (TS- 
767C),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460. 
Office  location  and  telephone  number 
Rm.  716.  CM  #2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202  (703) 
557-2310. 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  proposed  rule,  published  in  the 
Federal  Register  of  March  9, 1988  (52  FR 
7540),  in  which  it  was  announced  that 
the  Interregional  Research  Project  No.  4 
(IR-4),  New  Jersey  Agricultural 
Experiment  Station,  P.O.  Box  231, 
Rutgers  University,  New  Brunswick.  NJ 
08903,  had  submitted  a  request  on  behalf 
of  Dr.  Robert  H.  Kupelian.  National 
Director,  and  the  IR-4  Technical 
Committee  that  the  Administrator, 
pursuant  to  section  408(e)  of  the  Federal 
Food,  Drug,  and  cosmetic  Act,  amend  40 
CFR  180.1(h)  by  adding  "green  onions" 
to  the  general  category  of  commodities 
listed  in  column  A  and  defining  that 
commodity  as  "green  onions,  leeks, 
spring  onions  or  scallions,  Japanese 
bunching  onions,  and  green  shallots  or 
green  eschalots"  by  inserting  these 
corresponding  commodities  in  the 
specific  conmiodities  listing  in  Column 
B. 

The  IR-4  supported  this  request  by 
pointing  out  that  the  growth  habits, 
cultural  and  production  practices,  pest 
complex,  and  harvest  techniques  for 
these  green  onion  commodities  are  all 
similar. 

The  IR-4  also  requested  that  the 
specific  raw  agricultural  commodities 
corresponding  to  the  general  commodity 
"onions"  be  revised  in  accordance  with 
the  definition  for  green  onions. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  amendment  will  protect  the  public 
health.  Therefore,  the  amendment  is 
estabhshed  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 


with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  April  15, 1988. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

PART  180-[  AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.1(h)  is  amended  by 
revising  the  definition  for  onions  and  by 
adding  a  definition  for  green  onions  to 
read  as  follows: 

fi  180.1    DeftnHkMW  and  Intfpftotlona. 

*  «  *  *  * 

(h)*  *  • 


A 

B 

• 

•               •               •               • 

Onions 

....  Oty  tXJKi  onions,  green  onions,  and 

garlic. 

• 

•              •              •              • 

Onions. 

Green  onions,  leeks,  spring  onions  or 

green. 

onions,  green  shallots,  or  green  es- 

chalots. 

• 

•                               •                               •                              • 

[nC  Doc.  88-«101  Filed  4-26-88: 8:45  am] 
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40  CFR  Part  180 

(PP  4E3146/m50;  FRL-3369-8] 

Pesticide  Tolerance  for  Permettirin 

agency:  Environmental  Protection 

Agency  [EPA). 

ACnOM:  Final  rule. 

SUMiaARY:  This  rule  establishes  a 
tolerance  for  residues  of  the  insecticide 
permethrin  and  the  sum  total  of  its 
metabolites  DCVA  and  J-PBA  in  or  on 
the  raw  agricultural  commodities     j 
avocados  and  papayas.  The  i 

Interregional  Research  Project  No.  4  (IR- 
4)  petitioned  for  the  tolerances. 
EFFECTIVE  DATE:  April  27, 1988. 
AOORESS:  Written  objections,  identified 
by  the  document  control  niunber,  [FP 
4E3146/R950].  may  be  submitted  to: 
Hearing  Clerk  (A-110),  Environmental 
Protection  Agency.  Rm.  3708.  401  M  St., 
SW..  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Hoyt  Jamerson,  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C),  Registration  Division  (TS- 
767C),  Environmental  Protection 
Agency,  401 M  SL.  SW.,  Washington. 
DC  2046a 
Office  location  and  telephone  number 
Rm.  716,  CM  #2, 1921  Jefferson  Davis 
Highway,  ArUngton.  VA  22202,  (703) 
557-2310. 
SUFPIEMENTARV  INFORMATION:  EPA 

issued  a  proposed  rule,  published  in  the 
Fedwal  Register  of  March  9, 1988  (53  FR 
7539),  in  which  it  was  announced  that 
the  Interregional  Research  Project  i^o,  4 
(IR-4).  New  Jersey  Agricultural       | 
Experiment  Station.  P.O.  Box  231.    ' 
Rutgers  University,  New  Brunswick.  NJ 
08903,  had  submitted  pesticide  petition 
4E3146  to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian.  National  Director,  IR-4 
Project  and  the  Agricultural  Experiment 
Stations  of  California,  Florida,  and 
Puerto  Rico. 

The  petition  requested  that  the 
Administrator,  pursuant  to  section  408 
(e)  of  the  Federal  Food.  Drug,  and  , 
Cosmetic  Act  propose  the  | 

establishment  of  a  tolerance  for  di^ 
residues  of  the  insecticide  permethrin 
[(3-phenoxyphenyl)methyl-3-(2.2- 
dichloroethenyl)-2,2- 
dimethylcyclopropane  carboxylate]  and 
the  sum  of  its  metabolites.  3-(2.2- 
dichloroethenyl)-2,2- 
dimethylcyclopropane  carboxylic  acid 
(DCVA)  and  (3-phenoxybenzyl)- 
methanol  (3-PBA),  in  or  on  the 
agricultural  commodities  avocados  and 
papayas  at  1.0  part  per  miUion  (ppm). 
The  proposed  nile  inadvertentiy  added 
the  commodity  papayas  to  paragraph  (b) 
of  S  180.378,  but  the  intention  was  to 


add  the  commodity  papayas  to  the 
listings  for  regional  registration  in 
p€u>agraph  (d),  and  that  change  is  being 
made  in  this  final  rule.  The  use  of 
permethrin  on  papayas  will  be  limited  to 
Florida  only  based  on  the  geographical 
representation  of  the  residue  data 
submitted.  Additional  residue  data  will 
be  required  to  expand  the  area  of  usage. 
Persons  seeking  geographically  broader 
registration  should  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerances  will  protect  the  public 
health.  Therefore,  the  tolerances  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354. 94  Stat.  1164.  5  U.S.C.  601-612).  die 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  firom  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated  April  15, 1988. 
Douglas  D.  Campt 

Director,  Office  of  Pesticide  Prograau, 

Therefore.  40  CFR  Part  180  is 
amended  as  follows: 


PART  180-{AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  34ea. 

2.  Section  180.378  is  amended  in 
paragraph  (b)  by  adding  and 
alphabetically  inserting  the  conunodity 
avocados,  and  in  paragraph  (d)  by 
adding  and  alphabetically  inserting 
papayas  as  follows: 

S  180.378    Permethrin;  tolerances  for 
residues. 

*        •        •        *        • 

(b)  •  *  * 


Commodities 


Parts  per 
million 


Avocados. 


1.0 


(d)  *  •  * 


Parts  par 


•  •  •  • 


Papayas.. 


1.0 


[FR  Doc.  8S-e098  Filed  4-26-88:  8:45  am] 
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40  CFR  Part  180 

[PP  6E3409/R949;  FRL-3369-7] 

Pesticide  Tolerance  for  TerlHif os 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  rule  establishes  a 
tolerance  for  combined  residues  of  the 
insecticide/nematicide  terbufos  and  its 
cholinesterase-inhibiting  metaboUtes  in 
or  on  the  raw  agricultural  commodity 
(RAC)  bananas.  This  regulation  to 
establish  a  maximum  permissible  level 
for  residues  of  the  insecticide"/ 
nematicide  was  requested  by  the 
American  Cyanamid  Co. 

EFFECTIVE  DATE:  April  27, 1988. 
ADDRESS:  Written  objections,  identified 
by  the  document  control  number,  [PP 
6E3409/R949],  may  be  submitted  to: 
Hearing  Clerk  (A-110),  Environmental 
Protection  Agency,  Rm.  3708. 401 M  St. 
SW..  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  William  H.  Miller.  Product 
Manager  (PM)  16.  Registration 
Division  (TS-767C).  Enviroiunental 


Protection  Agency.  401 M  St..  SW., 
Washington.  DC  20460. 
Office  location  and  telephone  number 
Rm.  222.  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202.  (703)- 
557-2800. 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  proposed  rule,  published  in  the 
Fedwal  Register  of  March  2. 1988  (53  FR 
6671).  in  which  it  was  aimounced  that 
the  American  Cyanamid  Co..  P.O.  Box 
400.  Princeton.  NJ  08540.  had  submitted 
pesticide  petition  (PP)  eF3409  proposing 
pursuant  to  section  408(d)(1)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
the  establishment  of  a  tolerance  for  the 
combined  residues  of  the  insecticide/ 
nematicide  terbufos  {S-([(l,l- 
dimediylethyl)  Uiio]meUiyl]-0,0-diediyl 
phosphorodithioate)  and  its 
cholinesterase-inhibiting  metabolites  in 
or  on  the  RAC  bananas  at  0.025  part  per 
million  (ppm). 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition  and 
all' other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerance  will  protect  the  public 
health.  Therefore,  the  tolerance  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  atjhe  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grotmds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  98- 
354.  94  Stat  1164.  5  U.S.C.  601-612),  tiie 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  fiom  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certifiretion 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 


Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  April  15, 198& 
Douglas  D.  Campt, 
Director,  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  Part  180  is 
amended  as  follows: 

PART  180— (AMENDED] 

1.  The  audiority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.352  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  by  adding  new 
paragraph  (b).  to  read  as  follows: 

§160.352    TertMifoe;  tolerances  for 


(b)  A  temporary  tolerance  to  expire 
April  27, 1990  is  established  for 
combined  residues  of  the  insecticide/ 
nematicide  terbufos  (S-([(l,l- 
dimeUiylethyl)thio]methyl]-0,0-diethyl 
phosphorodithioate)  and  its 
cholinesterase-inhibiting  metabolites  in 
or  on  the  raw  agricultural  commodity  as 
follows: 


Commodity 

Parts  per 
miNion 

Bananas 

0025 

(FR  Doc.  88-9102  Filed  4-26-88:  8:45  am] 

StLUNO  COOE  65aO-5»-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  6674 
[•IT-93(M)S-4220-10;  M-88761] 

Wittidrawal  Of  Public  Land  for 
Protection  of  the  Blacktail  Creeic 
Paieontologlcal  Site,  MT 

AGENCY:  Bureau  of  Land  Management 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  withdraws  320 

acres  of  public  lands  from  siuface  entry 

and  mining  for  20  years  to  protect  a 

valuable  paieontologlcal  resource.  The 

lands  have  been  and  remain  open  to 

mineral  leasing. 

EFFECTIVE  DATE:  April  27. 198& 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Binando,  BLM,  Montana  State 
Office,  P.O.  Box  36800,  Billings,  Montana 
59107. 406-657-6090. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 


of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2751; 
43  U.S.C.  1714,  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawn  bom  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States  mining 
laws  (30  U.S.C.  Ch.  2),  but  not  from 
leasing  tmder  the  mineral  leasing  laws, 
to  protect  a  Bureau  of  Land 
Management  paieontologlcal  site: 

Principal  Meridian 

T.  13  N..  R.  22  R, 

Sec.  6,  WV4SE%; 

Sec.  8,  SWy«NWV«. 
T.  14  N..  R.  22  E.. 

Sec.  33,  N%SEy4: 

Sec.  34,  NV4SWy4  and  SEy4NEy4. 

The  areas  described  aggregate  320  acres  in 
Fergus  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  &t)m  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(0  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976. 43  U.S.C.  1714(f),  the  Secretary 
determines  that  the  withdrawal  shall  be 
extended. 

April  14. 1988. 

I.  Stevan  Griles, 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  8S-91B4  Filed  4-28-88;  8:45  am] 

BlUJNa  CODE  43104N-M 


Fish  and  Wlidllfe  Service 

50  CFR  Part  14 

Humane  and  Healthful  Transport  of 
Wild  Animal*  and  Birds  to  ttie  United 
States;  Notice  of  Effective  Date  and 
Enforcement  Policy 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Notice  of  effective  date  and 
enforcement  policy. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  means  by  which 
it  intends  to  comply  with  a  preliminary 
injunction  issued  by  the  United  States 
District  Coiul  for  the  District  of 
Coliunbia  regarding  the  effectiveness  of 
regulations  governing  the  humane  and 
healthful  transport  of  mammals  and 
birds  into  the  United  States. 


15IM2 
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DATE  50  CFR  14.101  through  14.204 

(Snbpart ))  became  effective  on 

Felffuaiy  8. 1968. 

FOR  raRTMn  MMNMATRM  CONTACT: 

Mr.  Marshall  P.  Jones,  Office  of 

Management  Authority,  U.S.  Fish  and 

Wildlife  Service,  P.O.  Box  27329, 

Washington.  DC  20038-7329,  telephone 

(202)  343-4963. 

SUPPtEMENTARV  MFOfMATION:  The 

Service  published  a  final  rule  on 
November  10, 1967  (52  PR  43274)  that  set 
standards  for  the  humane  and  healthful 
transport  of  wild  mammals  and  birds 
into  the  United  States.  Ahsr  publication 
of  the  rule,  the  Service  received 
additional  comments  from  affected 
members  of  the  public  maintaining  that 
some  of  its  provisions  were  not  clear, 
were  unreasonable,  or  could  actually 
result  in  inhumane  shipment  conditions. 


The  rule  was  to  have  taken  effect  on 
February  8, 1988,  but  because  of  the 
substantial  controversy  surroimding  it, 
the  Service  delayed  the  effective  date 
until  AugBSt  (53  m  3694) 

In  response  to  a  lawsuit,  however,  a 
preliminary  injunction  order  issued  on 
April  18, 1988,  by  the  United  States 
District  Court  for  the  District  of 
Coliunbia,  John  H.  Pratt.  United  States 
District  Judge,  ruled  that  delay  of  the 
effective  date  was  without  good  cause. 
Consequently,  the  rule  published  in 
Noven]^r  is  now  in  force  and  is 
effective  as  of  February  8, 1988.  as 
required  by  this  Court  Order. 

The  Service  is  now  developing  a  law 
enforcement  policy  that  wiD  be 
published  in  the  Fsdetri  Register  as  a 
notice  of  information.  Such  guidance 
will  be  made  generally  available  to  all 


interested  parties,  Induding  shippers 
and  carriers,  so  tiiey  may  be  advised  of 
the  enforcement  policies  applicable  to 
this  rule. 

Simultaneously  with  the  actions 
outlined  above  to  undertake 
enforcement  of  the  rule,  the  Service  is 
also  continuing  to  review  the  provisions 
for  the  purpose  of  making  improvements 
and  clarifications.  Any  significant 
amendments  found  necessary  will  be 
issued  as  proposed  rules  in  the  near 
future  and  will  be  subject  to  public 
review  and  comment  and  Service 
consideration  before  being  adopted. 
Frank  Dunkla. 
Director.  U.S.  Fist  and  Wildlife  Service. 

Date:  F^xiury  22.  ISSa 
[FR  Doc.  88-9286  Filed  4-26-88;  8.-45  am] 

BHIMQ  CODE  OW-SSHI 


Proposed  Rules 


Federal  Register 

Vol.  53.  No.  81 
Wednesday.  April  27.  1988 


This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


GENERAL  ACCOUNTING  OFFICE 
4  CFR  Part  7 

Political  Activities 

agency:  General  Accounting  Office. 
ACTION:  Proposed  rule. 

summary:  The  general  language  in  §  7.3 
is  amended  to  provide  specific  language 
which  describes  permitted  and 
prohibited  political  activities.  The 
agency  has  determined  that  the 
guidance  now  offered  in  §  '7.3  is  too 
general  to  be  of  use  to  employees  who 
want  to  engage  in  political  activities. 
Publication  of  specific  guidance  will 
clarify  prohibitions  and  permitted 
activities. 

DATES:  Comments  must  be  received  on 
or  before  May  27, 1988. 
addresses:  Comments  should  be  sent 
to  the  Director.  Personnel,  U.S.  General 
Accounting  Office,  441  G  Street  NW., 
Room  4741,  Washington,  DC  20548; 
ATTN:  Miss  McCoy.  > 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Schmal  or  Frances  McCoy.  (202) 
275-3889. 

SUPPLEMENTARY  INFORMATION:  The 

General  Accounting  Office  Personnel 
Act  (Pub.  L  96-191.  Feb.  15, 1980), 
codified  at  31  U.S.C.  731  etseq.. 
authorizes  the  Comptroller  General  to 
establish  a  personnel  system  for  the 
General  Accounting  Office.  Section 
732(b)(3)  requires  that  the  personnel 
system  must  prohibit  the  political 
activities  prohibited  under  Subchapter 
m  of  Chapter  73  of  Title  5,  United  States 
Code. 

Accordingly,  the  agency  issued 
regulations,  codified  at  4  CFR  7.3  (1986), 
which  are  not  as  specific  as  the 
regulations  pertaining  to  executive 
branch  employees,  set  forth  at  5  CFR 
Part  733.  As  a  result  the  regulations  may 
be  too  vague  to  provide  useful  guidance. 

In  order  to  provide  specific  guidance 
to  employees  consistent  with  Uiat 
applicable  to  the  majority  6f  federal 
employees,  the  agency  has  decided  to 


adopt  the  language  in  5  CFR  Part  733 
Subpart  A.  Changes  liave  been  made  to 
render  the  language  agency-specific  to 
meet  GAO's  needs. 

List  of  Subjects  in  4  CFR  Part  7 

Political  activities  (Government 
employees). 

For  the  reasons  set  out  in  the 
preamble,  Title  4,  Chapter  I,  Subchapter 
A,  Part  7,  is  amended  as  follows. 

PART  7— PERSONNEL  RELATIONS 
AND  SERVICES 

1.  The  authority  citation  for  Part  7 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  732. 

2.  Section  7.3  is  revised  to  read  as 
follows: 

97.3    Political  acUvtties. 
(a)  In  this  section: 

(1)  "Contribution"  means  any  gift, 
subscription,  loan,  advance,  deposit  of 
money,  allotment  of  money,  or  anything 
of  value  given  or  transferred  by  one 
person  to  another,  including  in  cash,  by 
check,  by  draft,  through  a  payroll 
deduction  or  allotment  plan,  by  pledge 
or  promise,  whether  or  not  enforceable, 
or  otherwise. 

(2)  "Election"  includes  a  primary, 
special,  and  general  election. 

(3)  "Employee"  means  an  individual 
who  occupies  a  position  in  the  General 
Accounting  Office. 

(4)  "Employer"  or  "employing 
authority"  means  the  Comptroller 
General,  his  principal,  or  an  employee's 
supervisor. 

(5)  "Federal  workplace"  means  any 
place,  site,  installation,  building,  room, 
or  facility  in  which  any  department  or 
agency  conducts  official  business, 
including,  but  not  limited  to,  office 
buildings,  forts,  arsenals,  navy  yards, 
post  offices,  vehicles,  ships,  and  aircraft. 

(6)  "Nonpartisan  election"  means — 
(i)  An  election  at  which  none  of  the 

candidates  is  to  be  nominated  or  elected 
as  representing  a  political  party  any  of 
whose  candidates  for  presidential 
elector  received  votes  in  the  last 
preceding  election  at  which  presidential 
electors  were  selected;  and 

(ii)  An  election  involving  a  question  or 
issue  which  is  not  specifically  identified 
with  a  political  party,  such  as  a 
constitutional  amendment,  referendum, 
approval  of  a  municipal  ordinance,  or 


any  question  or  issue  of  a  similar 
character. 

(7)  "Partisan"  when  used  as  an 
adjective  refers  to  a  political  party. 

(8)  "Political  fund"  means  any  fund, 
organization,  political  action  committee, 
or  other  entity  that,  for  purposes  of 
influencing  in  any  way  the  outcome  of 
any  partisan  election,  receives  or 
expends  money  or  anything  of  value  or 
transfers  money  or  anything  of  value  to 
any  other  fund,  political  party, 
candidate,  organization,  political  action 
committee,  or  other  entity. 

(9)  "Political  party"  means  a  national 
political  party,  a  state  political  party, 
and  an  affiliated  organization. 

(b)  All  employees  are  free  to  engage  in 
political  activity  to  the  widest  extent 
consistent  with  the  restrictions  imposed 
by  law  and  this  section.  Each  employee 
retains  the  right  to— 

(1)  Register  and  vote  in  any  election; 

(2)  Express  his  opinion  as  an 
individual  privately  and  publicly  on 
political  subjects  and  candidates; 

(3)  Display  a  political  picture,  sticker, 
badge,  or  button; 

(4]  Participate  in  the  nonpartisan 
activities  of  a  civic,  community,  social, 
labor,  or  professional  organization,  or  of 
a  similar  organization; 

(5)  Be  a  member  of  a  political  party  or 
other  political  organization  and 
participate  in  its  activities  to  the  extent 
consistent  with  law; 

(6)  Attend  a  pohtical  convention, 
rally,  fund-raising  function,  or  other 
political  gathering; 

(7)  Sign  a  political  petition  as  an 
individual; 

(8)  Make  a  financial  contribution  to  a 
political  fund,  political  party,  or 
organization; 

(9)  Take  an  active  part,  as  an 
independent  candidate,  or  in  support  of 
an  independent  candidate  in  a  partisan 
election  covered  by  paragraphs  (h),  (i), 
and  (j)  of  this  section; 

(10)  Take  an  active  part,  as  a 
candidate  or  in  support  of  a  candidate, 
in  a  nonpartisan  election; 

(11)  Be  politically  active  in  connection 
with  a  question  which  is  not  specifically 
identified  with  a  political  party,  such  as 
a  constitutional  amendment, 
referendum,  approval  of  a  municipal 
ordinance  or  any  other  question  or  issue 
of  a  similar  character; 

(12)  Serve  as  an  election  judge  or 
clerk,  or  in  a  similar  position  to  perform 
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nonpartisan  duties  as  prescribed  by 
state  or  local  law;  and 

(13)  Otherwise  participate  fully  in 
public  affairs,  except  as  prohibited  by 
law,  in  a  manner  which  does  not      i 
materially  compromise  his/her         | 
efficiency  or  integrity  as  an  employee  or 
the  neutrality,  efficiency,  or  integrity  of 
the  agency. 

(c)  Paragraph  (b)  of  this  section  does 
not  authorize  an  employee  to  engage  in 
political  activity  in  violation  of  law, 
while  on  duty.  The  Comptroller  General 
may  prohibit  or  limit  the  participation  of 
an  employee  or  class  of  employees  in  an 
activity  permitted  by  paragraph  (b)  of 
this  section,  if  participation  in  the    j 
activity  would  interfere  with  the       j 
efficient  performance  of  official  duties, 
or  create  a  conflict  or  apparent  conflict 
of  interests. 

(d)  An  employee  may  not  use  his/her 
official  authority  or  influence  for  the 
purpose  of  interfering  with  or  affecting 
the  result  of  an  election. 

(e)  An  employee  may  not  take  an 
active  part  in  political  management  or  in 
a  political  campaign,  except  as        I 
permitted  by  this  section. 

(f)  Activities  prohibited  by  paragraph 
(e)  of  this  section  include  but  are  not 
limited  to — 

(1)  Serving  as  an  officer  of  a  political 
party,  a  member  of  a  national,  state,  or 
local  committee  of  a  political  party,  an 
officer  or  member  of  a  committee  of  a 
partisan  political  club,  or  being  a 
candidate  for  any  of  these  positions; 

(2]  Organizing  or  reorganizing  a 
political  party  organization  or  political 
club; 

(3)  DirecUy  or  indirectly  soliciting, 
receiving,  collecting,  handling,  i 
disbursing,  or  accounting  for  | 
assessments,  contributions,  or  other 
funds  for  a  partisan  political  purpose; 

(4)  Organizing,  selling  tickets  to, 
promoting,  or  actively  participating  in  a 
fund-raising  activity  of  a  candidate  in  a 
partisan  election  or  of  a  political  party, 
or  political  club; 

(5)  Taking  an  active  part  in  managing 
the  political  campaign  of  a  candidate  for 
public  office  in  a  partisan  election  or  a 
candidate  for  pohtical  party  office; 

(6)  Becoming  a  candidate  for,  or 
campaigning  for,  an  elective  public 
office  in  a  partisan  election; 

(7)  Soliciting  votes  in  support  of  or  in 
opposition  to  a  candidate  for  public 
office  in  a  partisan  election  or  a     1 
candidate  for  political  party  office; 

(8)  Acting  as  recorder,  watcher, 
challenger,  or  similar  officer  at  the  polls 
on  behalf  of  a  political  party  or  a 
candidate  in  a  partisan  election; 

(9)  Driving  voters  to  the  polls  on 
behalf  of  a  political  party  or  a  candidate 
in  a  partisan  election; 


(10]  Endorsing  or  opposing  a 
candidate  for  public  office  in  a  partisan 
election  or  a  candidate  for  political 
party  office  in  a  political  advertisement, 
a  broadcast,  campaign,  literature,  or 
similar  material; 

(11]  Serving  as  a  delegate,  alternate, 
or  proxy  to  a  political  party  convention; 

(12]  Addressing  a  convention,  caucus, 
rally,  or  similar  gathering  of  a  political 
party  in  support  of  or  in  opposition  to  a 
partisan  candidate  for  public  office  or 
political  party  office; 

(13)  Initiating  or  circidating  a  partisan 
nominating  petition; 

(14  )  SoUdting.  collecting,  or  receiving 
a  contribution  at  or  in  the  federal 
workplace  from  any  employee  for  any 
political  party,  political  fund,  or  other 
partisan  recipient; 

(15]  Paying  a  contribution  at  or  in  the 
federal  workplace  to  any  employee  who 
is  the  employer  or  employing  authority 
of  the  person  making  the  contribution 
for  any  political  party,  political  fund,  or 
other  partisan  recipient;  and 

(16)  Soliciting,  paying,  collecting,  or 
receiving  a  contribution  at  or  in  the 
federal  workplace  from  any  employee 
for  any  political  party,  political  fund,  or 
other  partisan  recipient 

(g)  Paragraph  (f)  of  the  section  does 
not  apply  to — 

(1)  The  Comptroller  General  or  the 
Deputy  Comptroller  General; 

(2)  An  employee  who  resides  in  a 
municipality  or  other  political 
subdivision  designated  under  paragraph 
(i),  subject  to  the  conditions  of 
paragraphs  (i)  and  (j)  of  this  section;  or 

(3]  An  employee  who  works  on  an 
irregular  or  occasional  basis,  on  the 
days  ftat  he/she  performs  no  services. 

(h]  Paragraph  (f)  of  this  section  does 
not  prohibit  activity  in  political 
management  or  in  a  political  campaign 
by  an  employee  in  connection  with — 

(1)  A  nonpartisan  election,  or 

(2]  Subject  to  the  conditions  and 
limitations  established  by  the 
Comptroller  General,  an  election  held  in 
a  municipality  or  political  subdivision 
designated  under  paragraph  (i]  of  this 
section. 

(i)  For  the  purpose  of  paragraph  (h)(2] 
of  this  section,  the  Comptroller  General 
may  designate  a  municipality  or  political 
subdivisian  in  Maryland  or  Virgiida  in 
the  immediate  vicinity  of  the  District  of 
Columt»a  or  a  municipality  in  which  the 
majority  of  voters  are  employed  by  the 
Government  of  the  United  States,  when 
the  Comptroller  General  determines 
that,  because  of  special  or  unusual 
circumstances,  it  is  in  the  domestic 
interest  of  employees  to  participaie  in 
local  elections.  The  following 
municipalities  and  political  subdivisions 
have  been  designated: 


In  Maryland 

AnnapoUs 

Anne  Arundel  County 

Berwyn  Heights 

Bethesda 

Bladensbuig 

Bowie 

Brentwood 

Capitol  Heights 

Cheverly 

Chevy  Chase,  sections  1,  2,  3,  and  4 

Martin's  Additions  1, 2, 3,  and  4  to  Chevy 

Chase 
Chevy  Chase  View 
College  Park 
Cottage  City 
District  Heights 
Edmonston 
Fairmont  Heights 
Forest  Heights 
Garrett  Park 
Glendarden 
Glen  Echo 
Greenbelt 
Howard  County 
Hyattsville 
Kensington 
LandoVer  Hills 
Montgomery  County 
Momingside 
Mount  Rainier 
New  Carrollton 
North  Beach 
North  Brentwood 
North  Chevy  Chase 
Northwest  Park 
Prince  Georges  County 
Riverdale 
Rockville 
Seat  Pleasant 
Somerset 
Takoma  Park 
University  Park 
Washington  Grove 

In  Virginia 

Alexandria 

Arlington  County 

Clifton 

Fairfax  County 

Town  of  Fairfax 

Falls  Church 

Hemdon 

Loudoun  County 

Manassas 

Manassas  Park 

Portsmouth 

Prince  William  County 

Stafford  County 

Vienna 

Other  Municipalities 

Anchorage,  Alaska 
Benicia.  Calif. 
Bremerton,  Wash. 
CenterviUe,  Ga. 
Crane,  Ind. 
District  of  Cdumbia 
Ehner  City,  Wash. 
Huachuca  City,  Ariz. 
New  Johnsonville,  Tenn. 
Norris,  Tenn. 
Port  Orchard.  Wash. 
Sieira  Vista.  Ariz. 


Warner  Robbins.  Ga. 

(j)  An  employee  who  resides  in  a 
municipality  or  political  subdivision 
listed  in  paragraph  (i)  of  this  section 
may  take  an  active  part  in  political 
management  and  political  campaigns  in 
connection  with  partisan  elections  for 
local  offices  of  the  municipality  or 
political  subdivision,  subject  to  the 
following  limitations: 

(1)  Participation  in  politics  shall  be  as 
an  independent  candidate  or  on  behalf 
of,  or  in  opposition  to,  an  independent 
candidate. 

(2)  Candidacy  for,  and  service  in.  an 
elective  office  shall  not  result  in  neglect 
of  or  interference  with  the  performance 
of  the  duties  of  the  employee  or  create  a 
conflict,  or  apparent  conflict,  of 
interests. 

Felix  R.  Brandon  If, 

Director  of  Personnel. 

(FR  Doc.  88-9201  Filed  4-28-88:  8:45  amj 

BILUNQ  CODE  ICIO-OI-M 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Part  449 
[Amdt  No.  2;  Doc.  No.  5S64S) 

Fresti  Market  Sweet  Com  Crop 
Insurance  Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 
action:  Withdrawal  of  Notice  of 
Proposed  Rulemaking. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  publishes  this  notice 
for  the  purpose  of  withdrawing  a  Notice 
of  Proposed  Rulemaking  (NPRM) 
amending  the  Fresh  Market  Sweet  Com 
Crop  Insurance  Regulations  (7  CFR  Part 
449).  FCIC  has  determined  tiiat  die  effect 
of  the  proposed  rule;  extending  the  filing 
date  to  May  31, 1988.  would  be  nullified 
because  a  30  day  comment  period 
provided  in  the  rule  would  extend 
beyond  the  present  filing  date  for 
contract  changes. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole.  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  On 
Wednesday,  April  8, 1988,  FCIC 
published  an  NPRM  in  the  Federal 
Register  at  53  FR  11299,  which  proposed 
to  amend  the  Fresh  Market  Sweet  Com 
Crop  Insurance  Regulations  (7  CFR  Part 
449]  to  extend  the  date  for  filing  contract 
changes  specified  in  the  policy  for 
insuring  fresh  market  sweet  com. 


Upon  review,  FCIC  has  determined 
that  this  proposed  mle  would  be 
nullified  because  the  thirty  day 
comment  period  provided  in  the  rale 
would  extend  beyond  the  present  filing 
date  for  contract  changes  (April  30, 
1988). 

It  is  FCIC's  intention  to  publish  an 
Interim  Rule  to  achieve  the  same 
purpose  in  a  later  publication  of  the 
Federal  Register.  Therefore  we  believe 
that  the  proposed  rale  published  at  53 
FR  11299  should  be,  and  is  hereby, 
withdrawm. 

Done  in  Washington,  DC  on  April  18, 1988. 
Edward  D.  Hews, 

Acting  Manager,  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  88-9170  Filed  4-26-88;  8:45  am) 

BIUJNO  CODE  S41O-0S-H 


Agricultural  Marketing  Service 

7  CFR  Part  929 

Cranl)erries  Grown  in  the  States  of 
Massachusetts,  Rhode  Island, 
Connecticut.  New  Jersey,  Wisconsin, 
Michigan,  Minnesota,  Oregon, 
Washington,  and  Long  Island  In  the 
State  of  New  York;  Increase  in  Base 
Quantity  Reserve 

agency:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rale  invites 
comments  on  increasing  the  base 
quantity  reserve  for  the  1988-89  crop 
year  from  the  required  minimum  of  2.0 
percent  to  4.57  percent  of  the  total  base 
quantities  currentiy  issued  to  cranberry 
growers,  in  order  to  update  and  expand 
base  quantities  for  the  benefit  of 
growers.  This  would  help  facilitate  the 
appropriate  and  equitable  operation  of 
the  cranberry  marketing  order. 

DATE:  Comments  must  be  received  by 
May  27, 1988. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  conceming 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk,  Frait  and 
Vegetable  Division,  AMS,  UDSA,  Room 
2085-S,  P.O.  Box  96456,  Washington,  DC 
20090-6456. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Petrella,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  F&V,  AMS. 
USDA,  Room  2525-S,  P.O.  Box  96456. 
Washington,  DC  20090-6456;  telephone 
(202)  447-5120. 

SUPPLEMENTARY  INFORMATION:  This  rale 
is  proposed  under  Marketing  Order  No. 
929  (7  CFR  Part  929),  as  amended. 


regulating  the  handling  of  cranberries 
grown  in  10  states.  This  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended,  (  7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

This  rale  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rale  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agriculttu-al 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposal  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rales  thereunder,  are  unique  in 
that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

There  are  approximately  30  handlers 
of  cranberries  subject  to  regulation 
under  the  cranberry  mariceting  order, 
and  approximately  950  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2]  as  those  having  average  gross 
annual  revenues  for  the  last  three  years 
or  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  gross  annual  receipts  are 
less  than  $3,500,000.  The  majority  of 
handlers  and  producers  of  cranberries 
may  be  classified  as  small  entities. 

This  proposed  rule  invites  comments 
on  increasing  the  reserve  base  quantity 
from  the  minimum  2.0  percent  required 
by  the  order  to  4.57  percent,  in  order  to 
update  and  adjust  growers'  base 
quantities  for  the  1988-89  crop  year. 
This  proposal  was  unanimously 
recommended  by  the  Cranberry 
Marketing  Committee  (Committee)  at  its 
Febraary  24, 1988,  meeting.  The 
Committee  is  the  agency  responsible  for 
local  administration  of  the  marketing 
order. 

Each  year  prior  to  May  1,  the 
Committee  considers  its  marketing 
policy  for  the  coming  season  and 
estimates  a  marketable  quantity  of 
cranberries.  Such  quantity  is  the  amount 
of  cranberries  necessary  to  meet  the 
season's  total  market  demand  and 
provide  for  an  adequate  carryover  of 
cranberries  to  the  next  season.  If  the 
Secretary  finds,  based  on  the 
recommendation  of  the  Committee  or 
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from  other  available  information,  that 
limiting  the  quantity  of  cranberries  that 
may  be  purchased  or  handled  on  behalf 
of  growers  would  tend  to  effectuate  the 
declared  policy  of  the  Act,  the  Secretary 
shall  determine  and  establish  the 
marketable  quantity  for  that  crop  year. 
The  marketable  quantity  shall  be 
apportioned  among  all  eligible  growers 
by  applying  an  allotment  percentage  to 
each  grower's  base  quantity  pursuant  to 
$929.48. 

Such  base  quantities  are  issued  to 
growers:  (a)  Based  on  their  sales  during 
the  period  1968-69  through  1973-74;  (b) 
as  a  result  of  transfers  of  base  quantities 
from  other  growers;  or  (c)  as  part  of  an 
annual  reserve  of  at  least  2  percent  of 
the  total  base  quantities.  The  reserve  is 
used  for  the  issuance  of  base  quantities 
to  new  growers  and  adjustments  in  base 
quantities  for  existing  growers,  with  25 
percent  made  available  for  new  growers 
and  75  percent  made  available  for 
adjustments  for  existing  growers.  Any 
unallocated  portion  of  the  25  percent 
available  to  new  growers  may,  at  the* 
discretion  of  the  Committee,  be  prorated 
among  eligible  existing  growers  on  an 
equitable  basis. 

On  February  24, 1988,  the  Committee 
held  its  annual  winter  meeting  to 
formulate  its  marketing  policy  for  the 
1988-89  crop  year.  It  determined  that 
implementation  of  S  929.49  (the 
establishment  of  a  marketable  quantity 
and  annual  allotment)  was  not 
warranted.  However,  the  Committee 
noted  that  cranberry  production  was 
projected  to  exceed  the  total  of  all 
allotment  bases  and  recommended  that 
additional  base  be  issued  to  all  qualiRed 
new  and  existing  growers  to  the  full 
amount  to  which  each  grower  requested, 
contingent  on  the  growers's 
demonstrated  ability  to  produce  and  sell 
cranberries.  The  increase  will  make 
additional  base  quantity  available  to 
new  and  existing  growers  by  increasing 
the  2.0  percent  minimum  base  quantity 
reserve,  currently  provided,  to  4.57 
percent.  This  increase  will  also  aid  in 
the  updating  of  base  quantities  which 
would  be  necessary  for  any  future 
establishment  of  a  marketable  quantity 
and  annual  allotment. 

The  impact  of  this  regulation  would  be 
on  growers  and  would  not  be  significant 
because  the  change  represents  a 
relaxation  of  restrictions  by  increasing 
the  total  amount  of  base  quantity 
available  to  growers.  The  increase  in  the 
amount  of  base  quantity  to  be  issued 
represents  the  total  amount  of  base 
quantity  requested  by  qualified  new  and 
existing  growers  for  the  1988-89  crop 
year.  The  Committee  intends  to 
distribute  base  quantity  reserve  to 


approximately  54  new  growers  and  283 
existing  growers.  Any  potential  costs  to 
growers  would  be  significantly  offset 
when  compared  to  the  potential  benefits 
of  greater  and  more  equitable  allocation 
of  allotment  bases  to  growers.  This 
proposed  rule  would  not  alter  any 
reporting  or  recordkeeping  requirements 
currently  in  effect. 

Based  on  the  available  information, 
the  Administrator  of  the  AMS  has 
determined  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  7  CFR  Part  929 

Marketing  agreements  and  orders. 
Cranberries.  Massachusetts,  Rhode 
Island,  Coimecticut,  New  Jersey. 
Wisconsin,  Michigan,  Minnesota, 
Oregon.  Washington,  New  York. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  929  is  proposed  to 
be  amended  as  follows: 

PART  929-CRANBERRIES  GROWN  IN 
THE  STATES  OF  MASSACHUSETTS, 
RHODE  ISLAND.  CONNECTICUT,  NEW 
JERSEY.  WISCONSIN.  MICHIGAN, 
MINNESOTA.  OREGON.  WASHINGTON, 
AND  LONG  ISLAND  IN  THE  STATE  OF 
NEW  YORK 

1.  The  authority  citation  for  7  CFR 
Part  929  continues  to  read  as  follows: 

Authority  (Sees.  1-19, 48  Stat.  31,  as 
amended;  U.S.C.  601-674). 

2.  Section  929.153  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

Subpart— Rules  and  Regulations 
S  929.153    Base  quantity  rMcrve. 

(a)  Establishment.  An  annual  reserve 
base  quantity  equal  to  2  percent  of  total 
base  quantities  is  hereby  established: 
Provided,  That,  for  the  1988-89  crop 
year,  the  reserve  base  quantity  shall  be 
4.57  percent. 
***** 

Dated:  April  22. 1968. 
Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc  88-9284  Filed  4-28-88:  8:45  am] 

aiLUNO  CODE  9410-(n-M 


7  CFR  Part  981 

Almonds  Grown  in  Califomia; 
Administrativs  Rules  and  Regulations 
Concerning  Quality  Control 
Requirements 

aqeMcv:  Agricultural  Marketing  Service, 
USDA 


ACTION:  Proposed  rule. 


summary:  This  proposed  rule  would 
change  administrative  rules  and 
regulations  concerning  quality  control 
requirements  established  under  the 
Federal  marketing  order  for  Califomia 
almonds  to  require  accepted  users  of 
almonds  to:  (1)  Obtain  a  public 
weighmaster  weight  certificate  for  each 
lot  of  almonds  received  from  handlers. 

(2)  submit  a  business  data  sheet  to  the 
Almond  Board  of  Califomia  (Board),  and 

(3)  complete  an  application  with  the 
Board  for  accepted  user  status.  The 
Board  is  the  agency  responsible  for  local 
administration  of  the  almond  marketing 
order.  These  changes  are  needed  to 
improve  compliance  under  the  almond 
marketing  order. 

date:  Comments  must  be  received  by 
May  27, 1988. 

address:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk.  Fruit  and 
Vegetable  Division,  AMS.  USDA.  Room 
2085.  South  Building.  P.O.  Box  96456. 
Washington,  DC  20250-6456.  Comments 
should  reference  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Allen  Belden,  Marketing  Specialist, 
Marketing  Order  Administration  Branch, 
Room  2525.  South  Building.  F&V.  AMS. 
USDA.  P.O.  Box  96456.  Washington,  DC 
20090-6456;  telephone:  (202)  447-5697. 
SUPPLEMENTARY  INFORMATION:  This 

proposed  rule  is  issued  imder  Marketing 
Order  No.  981,  as  amended  (7  CFR  Part 
981),  regulating  the  handling  of  almonds 
grown  in  Califomia.  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  proposed  mle  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "nonmajor" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  considered  the 
economic  impact  of  this  action  on  small 
entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 


unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  an  estimated  100  handlers 
of  almonds  subject  to  regulation  under 
the  marketing  order  for  Califomia 
almonds  during  the  current  season. 
There  are  approximately  7,500 
producers  in  the  regulated  area.  There 
are  54  accepted  users  currently 
registered  with  the  Board,  of  which  50 
are  feeders  of  almonds  to  livestock  and 
four  are  crushers  of  almonds  for  the 
purpose  of  manufacturing  almond  oil. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  average  gross  annual  revenues 
for  the  last  three  years  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
Small  livestock  producers  have  been 
defiend  as  those  having  average  gross 
annual  revenues  for  the  last  three  years 
of  less  than  $100,000,  except  for  small 
beef  cattle  feedlots  and  small  egg 
producers,  for  which  the  standard  is  less 
than  $1,000,000.  Small  vegetable  oil 
manufacturers  have  been  defined  as 
those  employing  an  average  of  less  than 
100  persons  during  the  preceding  12 
months.  The  majority  of  handlers, 
producers,  and  accepted  users  of 
Califomia  almonds  may  be  classified  as 
small  entities. 

This  action  proposes  amending  the 
rules  and  regulations  established  under 
the  marketing  order  for  Califomia 
almonds  to  specify  requirements  for 
accepted  users.  Accepted  users  are 
ahnond  crushers,  feeders,  feed 
manufacturers,  or  other  dealers  in  nut 
wastes  who  receive  low  quality  almonds 
from  handlers  and  dispose  of  those 
almonds  in  low  value  outlets. 

This  action  would  require  accepted 
users  to  complete  an  application  and  a 
business  data  sheet  in  order  to  qualify 
for  accepted  user  status.  It  is  estimated 
that  the  application  would  take  less  than 
two  minutes  to  complete  and  that  the 
business  data  sheet  would  take  less 
than  five  minutes  to  complete.  This 
action  would  also  require  accepted 
users  to  obtain  a  public  weighmaster 
certificate  for  each  lot  of  ahnonds 
received  from  handlers  and  to  submit 
this  certificate  to  the  Board  along  with 
ABC  Form  8.  It  is  expected  that  it  would 
cost  accepted  users  $3.00  to  $5.00  to 
have  each  lot  weighted  and  certified  and 
that  about  300  lots  would  require 
certification  each  year,  divided  among 
about  54  accepted  users.  It  is  estimated 
that  it  would  take  accepted  users  less 


than  two  minutes  to  submit  each 
certificate  to  the  Board. 

Based  on  the  above,  the  Administrator 
of  the"  Agricultural  marketing  Service 
has  determined  that  the  issuance  of  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
In  accordance  with  the  Paperwork 
Reduction  Act  of  1989  [44  U.S.C.  3507], 
the  information  collection  provisions 
that  are  included  in  this  proposed  rule 
have  been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB).  They  are  not  effective  until  0MB 
approval  has  been  obtained. 

This  proposal  would  revise  §  981.442 
of  "Subpart-Administrative  Rules  and 
Regulations."  The  proposal  is  based  on 
a  unanimous  recommendation  of  the 
Board  and  upon  other  available 
information. 

Section  981.42  of  the  order  provides 
that  handlers  shall  deliver  a  quantity  of 
almond  kernels  equal  to  their  inedible 
disposition  obligation  to  the  Board  or 
Board  accepted  crushers,  feed 
manufacturers,  or  feeders.  A  handler's 
inedible  disposition  obligation  is  the 
percentage  of  inedible  kemels  in  lots 
received  by  such  handler  during  a  crop 
year,  as  determined  by  the  Federal-State 
Inspection  Service  (inspection  agency), 
less  any  tolerance  in  effect  for  the  crop 
year.  Section  981.42  also  provides  that 
the  Board  may  establish  rules  and 
regulations  necessary  to  the 
administration  of  these  provisions. 

Paragraph  981.442(a)(1)  of  such  rules 
and  regulations  provides  that  handlers 
shall  meet  their  disposition  obligations 
by  delivering  packer  pickouts,  kemels 
rejected  in  blanching,  pieces  of  kemels. 
meal  accumulated  in  manufacturing,  or 
other  material  to  cmshers,  feed 
manufacturers,  feeders,  or  other  dealers 
in  nut  wastes  on  record  with  the  Board 
as  accepted  users.  This  action  would 
add  a  new  paragraph  (a)(7)  to  S  981.442 
to  specify  requirements  for  becoming  an 
accepted  user  on  record  with  the  Board. 

One  of  these  requirements  would 
require  potential  accepted  users  to  file 
an  application  with  the  Board  as  is 
cuirent  practice.  This  application  would 
be  in  the  form  of  an  agreement  whereby 
accepted  users  would  agree  not  to 
dispose  of  any  almonds  in  human 
consumption  outlets  and  to  allow  Board 
employees  to  enter  applicants'  premises 
at  any  reasonable  time  to  observe  the 
storage  or  disposition  of  almond 
material  and  examine  and  audit 
applicants'  records  of  almond 
transactions.  The  accepted  users  would 
also  agree  to  obtain  ABC  Form  8  from 
the  handler  for  each  lot  of  material 
received  and.  upon  crushing,  mixing,  or 


feeding  the  almonds,  to  execute  Pa.-l  B 
of  the  form  and  mail  if  promptly  to  the 
Board.  Handlers  currently  complete  Part 
A  of  ABC  Form  8  for  each  lot,  providing 
information  such  as  the  total  weight  of 
the  lot  and  the  net  kemelweight  as 
obtained  from  the  inspection  agency 
pursuant  to  §  981.442(a)(5)  of  the 
regulations.  As  is  current  practice,  the 
accepted  user  certifies  on  Part  B  of  ABC 
Form  8  that  the  material  has  been 
crushed  into  oil,  mixed  into  feed,  or  fed 
directly  to  livestock.  By  signing  the 
application,  accepted  users  would  also 
agree  to  submit  a  business  data  sheet  to 
the  Board  and  to  obtain  a  public 
weighmaster  certificate  for  each  lot  of 
almonds  received.  Accepted  users 
would  also  acknowledge  that  their 
status  as  an  accepted  user  could  be 
revoked  at  any  time  if  the  accepted  user 
violates  the  terms  of  the  agreement. 
This  proposed  rule  would  require 
accepted  users  to  submit  a  business 
data  sheet  to  the  Board.  The  sheet 
would  include  such  information  as  the 
accepted  user's  name,  mailing  address, 
telephone  numbers,  type  of  business, 
location  of  the  accepted  user's  facility, 
and  the  names  of  the  principals  involved 
in  the  business.  This  information  is 
necessary  so  that  the  Board  knows 
where  disposition  is  to  take  place  and 
how  to  contact  those  officials 
responsible  for  disposition. 

Finally,  this  proposal  would  require 
accepted  users  to  obtain  a  public 
weighmaster  weight  certificate  for  each 
lot  of  ahnonds  received  firom  handlers 
and  attach  a  copy  of  the  certificate  to 
the  corresponding  ABC  Form  8 
submitted  to  the  Board.  Public 
weighmasters  are  officials  of  the  State 
of  Califomia,  who  would  weigh  each 
almond  lot  on  scales  certified  as 
accurate  by  the  State  of  Califomia  to 
within  0.2  percent.  Customarily,  lots  are 
inspected  and  weighed  by  the  inspection 
agency  at  the  handler's  facility  on  public 
scales  which  are  also  certified  as 
accurate  to  within  0.2  percent.  This 
requirement  would  allow  the  Board  to 
compare  the  weight  of  a  lot  at  the 
handler's  facility  with  the  weight  of  the 
same  lot  upon  receipt  by  the  accepted 
user.  In  cases  where  the  two  weights 
differ  by  more  than  0.4  percent,  it  would 
appear  that  the  integrity  of  the  lot  is 
subject  to  question.  Therefore,  this 
action  proposes  that  handlers  would  not 
receive  credit  against  their  inedible 
disposition  obligations  for  such  lots. 
While  most  lots  of  inedible  quality 
almonds  are  inspected  by  the  inspection 
agency  at  the  handler's  facility,  the 
regulations  provide  that  such  lots  may 
be  inspected  instead  at  the  accepted 
user's  facility.  In  this  case,  the  accepted 
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user's  submission  of  the  inspection  , 
agency's  weight  and  inspection 
certificate  to  the  Board  would  serve  to 
meet  the  public  weighmaster  weight 
certificate  requirement. 

The  new  requirements  proposed  by 
this  rule  are  intended  to  improve 
marketing  order  compliance  by  helping 
to  ensure  that  inedible  disposition 
almonds  are  disposed  of  properly.  The 
proposed  action  provides  necessary 
safeguards  to  prevent  handlers  from 
diverting  inedible  disposition  almonds 
after  inspection  and  shipping  those 
almonds  into  edible  channels.  Accepted 
users  may  be  intentionally  or 
unintentionally  disposing  of  lesser 
quantities  of  almonds  than  determined 
by  the  inspection  agency  as  reported  by 
handlers  on  ABC  Form  8.  This  proposed 
action  would  help  prevent  such 
practices. 

List  of  Subjects  in  7  CFR  Part  981 

Marketing  agreements  and  orders, 
Almonds,  California. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  981  is  proposed  to 
be  amended  as  follows: 


PART  981-{  AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  981  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

2.  Amend  \  981.442  by  adding  a  new 
paragraph  (a)(7)  to  read  as  follows: 

§961.442    Quality  controL 

(a)  •  •  • 

(7)  Accepted  Users.  An  accepted 
user's  eligibility  shall  be  subject  to 
criteria  established  by  the  Board.    I 
including:  (i)  Completion  of  an         I 
application  for  accepted  user  status,  (ii) 
submission  of  a  business  data  sheet,  and 
(iii)  the  acciu-ate  and  prompt  submission 
of  ABC  Form  8,  Part  B,  for  each  lot  of 
almonds  received,  supported  by  a  public 
weighmaster  weight  certificate  issued  at 
the  request  of  the  accepted  user  at  the 
time  of  receipt  or,  if  the  lot  is  inspected 
by  the  inspection  agency  at  the  accepted 
user's  facility,  by  the  weight  certificate 
issued  by  the  inspection  agency.  The 
eligibility  of  accepted  users  shall  be 
reviewed  annually  by  the  Board. 
Handlers  will  not  receive  credit  towards 
their  disposition  obligations  pursuant  to 
paragraph  (a](4]  of  this  section  for  lots 
where  the  di^erence  between  the  weight 
of  the  lot  reported  by  the  inspection 
agency  on  ABC  Form  8  and  the  weight 
of  the  lot  reported  on  the  weighmaster 
weight  certificate  exceeds  0.4  percent. 


Dated:  April  22. 1988. 

Robert  C  Koeney. 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

[PR  Doc.  88-9286  Filed  4-26-88:  8:45  am] 
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7  CFR  Part  985 

Expenses  and  Assessment  Rate  for 
Far  West  Spearmint  Oil 

agency:  Agricultural  Marketing  Service. 
USDA. 


action:  Proposed  rule. 


summary:  This  proposed  rule  would 
authorize  expenditures  and  establish  an 
assessment  rate  under  Marketing  Order 
No.  985  for  the  1988-89  marketing  year 
established  for  the  spearmint  oil 
marketing  order.  Funds  to  administer 
this  program  are  derived  from 
assessments  on  handlers. 
date:  Comments  must  be  received  by 
May  g,  1988. 

aodkess:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk.  F&V. 
AMS.  USDA,  P.O.  Box  96456,  Room 
2085-S,  Washington,  DC  20090-6456. 
Comments  should  reference  the  date 
and  page  number  of  this  issue  of  the 
Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT 

jacquelyn  R.  Schlatter.  Marketing 
Specialist,  Volume  Control  Programs, 
Marketing  Order  Administration  Branch. 
F&V.  AMS,  USDA,  P.O.  Box  96456. 
Room  2525-S.  Washington,  DC  20090- 
6456;  telephone:  (202)  447-5120. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  proposed  under  Marketing  Order  No. 
985  (7  CFR  Part  985),  regulating  the 
handling  of  spearmint  oil  produced  in 
the  Far  West.  This  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  hereinafer  referred  to  as 
the  Act. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 


business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  9  handlers  of 
Far  West  spearmint  oil  subject  to 
regulation  imder  the  spearmint  oil 
marketing  order,  and  approximately  253 
producers  of  Far  West  spearmint  oil  in 
the  production  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  GFR 
121.2)  as  those  having  average  gross 
annual  revenues  for  the  last  three  years 
of  less  than  $500,000,  and  small 
argricultural  service  firms  are  defined  as 
those  whose  gross  aimual  receipts  are 
less  than  $3,500,000.  The  majority  of  Far 
West  spearmint  oil  producers  and 
handlers  may  be  classified  as  small 
entities. 

Each  marketing  order  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  shall  apply  to  all  assessable 
commodities  handled  from  the  beginning 
of  such  year.  An  annual  budget  of 
expenses  is  prepared  by  each 
administrative  committee  and  submitted 
to  the  U.S.  Department  of  Agriculture  for 
approval.  The  members  of 
administrative  committees  are  handlers 
and  producers  of  the  regulated 
commodities.  They  are  familiar  with  the 
committees'  needs  and  with  the  costs  for 
goods,  services,  and  personnel  in  their 
local  areas  and  are  thus  in  a  position  to 
formulate  appropriate  budgets.  The 
budgets  are  formulated  and  discussed  in 
public  meetings.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
each  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  the  commodity.  Because 
that  rate  is  applied  to  actual  shipments, 
it  must  be  established  at  a  rate  which 
will  produce  sufficient  income  to  pay  the 
conunittees'  expected  expenses. 
Recommended  budgets  and  rates  of 
assessment  are  usually  action  upon  by 
the  committees  shortly  before  a  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  budget  and 
assessment  rate  approvals  must  be 
expedited  so  that  the  conunittees  will 
have  funds  to  pay  their  expenses. 

The  Spearmint  Oil  Administrative 
Committee  (SOAC)  met  on  March  30, 
1988,  and  unanimously  recommended 
1988-89  marketing  order  expenditures  of 
$182,500  and  recommended,  by  a  6-1 


vote,  an  assessment  rate  of  $0.09  per 
pound  of  Far  West  spearmint  oil.  In 
comparison.  1987-88  marketing  year 
budgeted  expenditures  were  $166,000 
and  the  assessment  rate  was  $0.08  per 
pound.  Expenditure  categories  in  the 
1988-89  budget  are  $77,925  for  program 
admini.stration,  $78,575  for  salaries,  and 
$26,000  for  expenses  which  includes 
travel  and  compensation.  Assessment 
income  for  1988-89  is  expected  to  total 
$145,785.15  based  on  shipments  of 
1,619,835  pounds  of  spearmint  oil. 
Interest  and  incidental  income  is 
estimated  at  $7,000.  The  SOAC  may 
expend  operational  reserve  funds  of 
$29,714  to  meet  budgeted  expenses. 
Additional  reserve  funds  may  be  used  to 
meet  any  deficit  in  assessment  income. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  ail  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  significantly  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of 
less  than  30  days  is  appropriate  because 
the  budget  and  assessment  rate 
approval  for  the  program  needs  to  be 
expedited.  The  SOAC  needs  to  have 
sufficient  funds  to  pay  its  expenses, 
which  are  incurred  on  a  continuous 
ba^is. 

List  of  Subjects  in  7  CFR  Part  985 

Marketing  agreements  and  orders.  Far 
West,  Spearmint  Oil. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  new 
S  985.308  be  added  as  follows: 

PART  985— {AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  985  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
ameiided:  7  U.S.C.  601-674. 

2.  New  §  985.308  is  added  to  read  as 
follows; 

§  985.308    Expenses  and  assessment  rate. 

Expenses  of  $182,500  by  the  Spearmint 
Oil  Administrative  Committee  are 
authorized,  and  an  assessment  rate 
payable  by  each  handler  in  accordance 
with  S  985.41  is  fixed  at  $0.09  per  pound 
of  salable  spearmint  oil  for  the  1988-89 
marketing  year  ending  May  31, 1989. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 


Dated:  April  22, 1988. 

RolMrt  C.  Kenney, 

Deputy  Director.  Fruit  and  Vegetable 
Division. 

(PR  Doc.  88-9285  Filed  4-26-88:  8:45  am] 

BHXINQ  CODE  341(M»-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  140 

Facility  Form  Nuclear  Uabillty 
Insurance  Policy;  Miscellaneous 
Amendments 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  is  proposing  to  amend  its 
regulations  to  make  several  minor 
changes  in  the  Facility  Form  nuclear 
liability  insurance  policy  furnished  as 
evidence  of  financial  protection.  The 
two  nuclear  insurance  pools  have 
submitted  endorsements  to  the  Facility 
Form  policy  that  make  available  a  single 
insurance  policy  to  cover  onsite  worker 
claims.  This  new  Master  Worker  Policy 
reflects  different  rating  and 
underwriting  treatment  than  is  utilized 
in  the  Facility  Form  policy.  The 
supplementary  insurance  provided  by 
the  new  policy  enhances  protection  to 
the  public  since  payments  under  its 
provisions  for  routine  claims  by  onsite 
nuclear  workers  will  not  reduce  the 
financial  protection  for  the  public  under 
the  primary  and  secondary  nuclear 
liability  insurance  policies  provided  as 
evidence  of  financial  protection  under 
the  Price-Anderson  Act.  This  proposed 
rule  is  being  published  to  conform 
Commission  regulations  to  these  new 
worker  endorsements. 
DATES:  The  comment  period  expires 
Friday.  May  27. 1988.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so  but 
the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Mail  comments  to:  The 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch 

Deliver  comments  to:  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:30 
a.m.  and  4:15  p.m.  Federal  workdays. 

Examine  copies  of  comments  received 
at:  The  NRC  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ira  Dinitz.  Office  of  Nuclear  Reactor 


Regulation.  U.S.Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
Telephone  (301)  492-1289. 
SUPPLEMENTARY  INFORMATION:  The  two 
nuclear  insurance  pools,  Nuclear  Energy 
Liability  Insurance  Association  (NELIA) 
and  Mutual  Atomic  Energy  Liability 
Underwriters  (MAELU)  have  submitted 
to  the  Commission  endorsements  to  the 
Facility  Form  nuclear  habiKty  insurance 
policy  and  a  new  Facility  Form  Policy 
that  was  effective  as  of  January  1, 1988. 
The  Facility  Form  of  insurance  policy 
along  with  endorsements  to  these 
policies  has  been  accepted  by  the 
Commission  as  evidence  of  the  financial 
protection  required  under  Section  170  of 
the  Atomic  Energy  Act  of  1954,  as 
amended.  From  time  to  time 
modifications  to  the  Facility  Form  have 
been  required  to  reflect  changes  in  the 
Price-Anderson  Act.  Endorsements,  for 
example,  have  been  added  to  the 
Facility  Forms,  among  other  things,  to 
waive  certain  legal  defenses  against 
claims  arising  out  of  an  extraordinary 
nuclear  occurrence. 

The  evidence  of  financial  protection 
accepted  by  the  Commission  assures  the 
availability  of  funds  to  compensate  the 
public  for  the  financial  consequences  of 
a  catastrophic  nuclear  accident. 

To  this  end.  the  financial  protection 
for  the  public  comprises  two  layers:  (1) 
Primary  financial  protection  in  the 
amount  of  $160  million  offered  by 
licensees  in  the  form  of  insurance 
provided  by  the  Pools  under  Facility 
Forms,  and 

(2)  A  second  layer  of  financial 
protection  provided  to  licensees  that  is 
based  on  the  obligations  of  licensees  to 
pay  up  to  $5  million  in  retrospective 
premiums  for  their  prorata  share  of 
damages  that  exceeds  the  primary  layer 
of  financial  protection.  The  total  amount 
of  coverage  in  this  second  layer  based 
on  retrospective  premiums  to  be  paid  by 
power  rector  licensees  is  $560  million. 

The  Pools  have  informed  the 
Commission  of  a  modification  in  the 
manner  in  which  coverage  was  made 
available  to  operators  of  nuclear 
reactors  and  others  effective  as  of 
January  1. 1988.  The  modification  does 
not  diminish  the  coverage  provided  with 
respect  to  an  extraordinary  nuclear 
occurrence  or  for  claims  from  members 
of  the  public  under  other  circumstances. 
The  change  is  confined  to  tort  claims  by 
onsite  nuclear  workers  that  arise  from 
circumstances  unrelated  to  an 
extraordinary  nuclear  occurrence. 
Financial  protection  must  continue  to  ' 
include  coverage  for  such  claims  by 
onsite  workers  and  the  revised  program 
the  Pools  are  making  available  does  so 
by  means  of  a  new  supplementary 
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insurance  policy  for  tort  claims  from 
onsite  nuclear  workers.  The  new 
Nuclear  Energy  Liability  Policy  (Facility 
Worker  Form)  was  effective  as  of 
January  1, 1988.  and  is  a  part  of  the 
Facility  Form  policy.  The  new  Facility 
Worker  Form  covers  only  the  claims  of 
onsite  workers  first  employed  in  the 
nuclear  industry  on  or  after  January  1, 
1988  ("new  workers").  Claims  of  all 
other  workers  ("old  workers")  will 
continue  to  be  covered  under  present 
Facility  Forms  for  ten  more  years,  until 
December  31, 1997,  at  which  time 
coverage  for  claims  from  old  workers 
could  be  added  to  the  new  Facility 
Worker  Form,  or  be  otherwise  insured. 

Coverage  for  old  workers  will  be 
changed  by  an  endorsement  to  Facility 
Forms.  One  such  endorsement  (Form 
NE-64)  was  attached  to  all  Facility 
Forms  issued  before  January  1, 1988,  and 
Form  NE-66  was  attached  to  all  Facility 
Forms  issued  on  and  after  that  date. 
Both  forms  allow  coverage  under  the 
Facility  Forms  to  which  diey  fire 
attached  to  continue  for  claims  made  by 
old  workers  oa  or  before  December  31, 
1997. 

The  Facility  Worker  Form  is  a  Master 
Policy  that  provides  a  single  aggregate 
limit  of  liabiUty  shared  by  insured 
entities  under  all  Certificates  of       I 
Insurance  issued  to  provide  insurance 
under  the  Master  Policy. 

The  Master  Worker  Policy  that  was 
issued  by  the  Pools  provides  a  single 
aggregate  liability  limit  and  has  been 
designed  as  a  prototype  for  a  k>nger 
term,  perhaps  continuous,  replacement 
program  based  on  experience.  Because 
the  new  Master  Worker  Pohcy  was 
designed  as  a  prototype,  a  5-year  term 
was  selected  on  the  basis  of 
negotiations  between  the  Pools  and  their 
insureds.  It  is  anticipated  that  before  the 
Master  Worker  Pohcy  expires,  a 
renewal  or  replacement  policy  will  be 
developed  taking  into  account  the 
additional  recommendations  of  insureds 
and  others.  A  Certificate  of  Insurance 
was  issued  under  each  policy  to  every 
facility  operator  desiring  to  purchase  the 
coverage.  The  Master  Woricer  Policy 
issued  by  NELIA  has  a  Policy  Aggregate 
Limit  of  $124  million;  the  MAELU  Pohcy 
Aggregate  limit  is  $36  million. 

To  minimize  the  need  for  Certificate 
holders  to  apply  for  reinstatement  of  the 
Policy  Aggregate  Limit  as  is  required  by 
the  Commission,  the  Pools  will 
automatically  reinstate  up  to  the  limit  of 
$160  million.  The  poUcies  can  be  further 
reinstated  by  agreement  of  the  parties. 

The  supplementary  insurance 
provided  by  the  Facility  Worker  Form 
enahnces  protection  for  the  public  since 
payments  under  its  provisions  for 
routine  claims  by  onsite  nuclear  workers 


will  not  reduce  the  financial  protection 
for  the  public  under  the  primary  and 
secondary  madear  liability  insurance 
policies  provided  as  evidence  of 
financial  protection  under  the  Price- 
Anderson  Act.  Conversely,  payments 
under  primary  and  secondary  policies 
will  not  operate  to  reduce  the  coverage 
under  the  Facility  Worker  Fonn  for 
routine  claims  by  onsite  workers. 

It  is  important  to  note  that  the  rating 
procedure  applicable  to  reactors  to 
reflect  the  risk  of  a  catastrophic 
accident  that  jiresumably  would  result 
in  a  large  number  of  offsite  claims  is  not 
appropriate  to  the  lesser,  routine  claims 
fh)m  onsite  workers.  The  premium  for 
the  Facility  Worker  Form  will  be 
regulated  by  the  "Industry  Retrospective 
Rating  Plan  Premium  Endorsement" 
(Form  NE-W-1)  which  reflects  the 
different  kind  of  risk  covered  by  the  new 
policy. 

The  change  in  the  insurance  available 
from  the  Pools  effective  as  of  January  1, 
1988  keeps  intact  the  coverage  that  has 
been  available  to  licensees  with  respect 
to  claims  frtnn  the  public.  By  providkig 
separate  coverage  for  routine  claims 
from  new  workers,  and  eventually  from 
old  workers,  as  well,  the  protection 
provided  to  the  public,  to  onsite 
workers,  and  to  persons  who  may  be 
Uable  is  enhanced.  The  Facihty  Form 
has  been  accepted  by  the  Commission 
as  evidence  of  financial  protection  from 
hcensees.  The  Facility  Form,  as 
modified  by  Forms  NE-64  and  NE-46. 
and  the  FaciHty  Worker  Form,  with  its 
accompanying  Certificate  of  Insurance 
and  premiutm  endorsements,  are 
acceptable  to  the  Commission  as 
evidence  of  financial  protection  required 
by  the  Price-Anderson  Act. 

Environmental  Impact:  Categorical 
Exclusion 

The  Commission  has  determined  that 
this  proposed  rule  is  the  type  of  action 
described  as  a  categorical  exclusion  in 
10  CFR  51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  proposed  rule. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  does  not  contain  a 
new  or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.)  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget  approval  number  3150-0039. 

Regulatory  Flexibility  Cartificatioo 

In  accordance  witfi  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  e05(b)) 
the  Commission  hereby  certifies  that 
this  rule,  if  promulgated,  will  not  have  a 


significant  economic  effect  on  a 
substantial  number  of  small  entities. 
This  proposed  rale  applies  only  to 
nuclear  power  plant  licensees  which  are 
electric  utility  companies  dominant  in 
their  service  areas.  These  licensees  are 
not  "small  entitles"  as  set  forth  in  the 
Regulatory  Flexibility  Act  and  do  not 
meet  the  standards  set  forth  for  small 
businesses  in  Small  Business 
Administration  regulations  in  13  CFR 
Part  121. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  proposed  rule,  and 
therefore,  that  a  backfit  analysis  is  not 
required  for  this  proposed  rule,  because 
these  amendments  do  not  involve  any 
provisions  which  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1). 

List  of  SubjecU  in  10  CFR  Part  140 

Extraordinary  nuclear  occurrence. 
Insurance,  Intergovernmental  relations. 
Nuclear  materials.  Nuclear  power  plants 
and  reactors.  Penalty,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the  preamble 
and  under  the  authority  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  and  5  U.S.C.  553,  the  NRC  is 
proposing  to  adopt  the  following 
amendments  to  10  CFR  Part  140. 

PART  140— FINANCIAL  PROTECTION 
REQUmEMENTS  AND  INDEMNITY 
AGREEMENTS 

1.  The  authority  citation  for  Part  140  is 
revised  to  read  as  follows: 

Authority:  Sees.  161. 170. 66  Stat.  946,  71 
Stat.  576.  as  amended  (42  U.S.C.  2201,2210); 
sees.  201,  as  amended,  202. 88  Stat.  1242,  as 
amended.  1244  (42  U.S.C  5641,  5842). 

For  the  purposes  ot  sec.  223, 68  Stat  958,  as 
amended  (42  U.S.C.  2273);  9S  140.11(a), 
140.12(a),  140.13,  and  140.13a  are  issued  under 
sec.  161b.  68  Stat  948.  as  amended  (42  U.S.C. 
2201(b));  and  S  140.6  is  issued  under  sec.  161o, 
68  Stat  95a  as  amended  (42  U.S.C.  2201(o)). 

2.  Section  140.91,  Appendix  A,  is 
amended  by  adding  the  following 
endorsements  immediately  after  the 
existing  text  to  read  as  follows; 

Amendment  of  Coverage  EndorsemeDt  for 
Workers  Claims  (FadBty  Form);  NE-64(1/1/ 

m 

Preamble 

1.  The  insuranoe  and  rating  plan  presently 
used  by  Nuclear  Energy  Liability  Insurance 
Association  ("NELIA")  and  Mutual  Atomic 
Energy  Liability  Underwriters  ("MAELU")  do 
not  make  a  distinction  between  workers 
claims  arising  from  catastrophic  events  and 
those  arising  from  lesser  events; 
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2.  NELL\  and  MAELU  believe  that  the  lack 
of  such  a  distinction  will  adversely  affect 
their  ability  to  continue  to  attract  from  world 
markets  very  large  amounts  of  nuclear  energy 
liability  insurance  for  the  nuclear  industry; 

3*.  NELIA  and  MAELU  want  to  avoid  this 
potential  loss  of  capacity  and  to  continue  to 
provide  nuclear  energy  liability  insurance  for 
workers  claims.  Accordingly  NELIA  and 
MAELU  desire  to  restructure  their  present 
insurance  programs,  including  this  policy, 
effective  January  1, 1988. 

Now,  therefore,  the  Named  Insured  and  the 
companies  do  hereby  agree  as  follows: 

1.  Definitions 

When  used  in  reference  to  this 
endorsement: 

"this  policy"  means  the  policy  of  which  this 
endorsement  forms  a  part; 

"nuclear  related  employment"  means  all 
work  performed  at  one  or  more  than  one 
nuclear  facility  in  the  United  States  of 
America  or  in  connection  with  the 
transportation  of  nuclear  material  to  or  from 
any  such  facility.  All  of  a  worker's  nuclear 
related  employment  shall  be  considered  as 
having  begun  on  the  first  day  of  such 
employment  regardless  of  the  number  of 
employers  involved  or  interruptions  in  such 
employment; 

"worker"  refers  to  a  person  who  is  or  was 
engaged  in  nuclear  related  employment; 

"workers  claim"  means  claims  for  damages 
because  of  bodily  injury  to  a  worker  caused 
by  the  radioactive,  toxic  explosive,  or  other 
hazardous  properties  of  nuclear  material  and 
arising  out  of  or  in  the  course  of  the  worker's 
nuclear  rated  employment 

"extraordinary  nuclear  occurrence"  means 
an  event  which  the  United  States  Nuclear 
Regulatory  Commission  has  determined  to  be 
an  "extraordinary  nuclear  occurrence"  as 
defined  in  the  Atomic  Energy  Act  of  1954,  or 
in  any  law  amendatory  thereof. 

2.  Application  of  This  Endorsement 

This  endorsement  applies  only  to  such 
insurance  as  is  afforded  by  this  policy  for 
workers  claims  which  do  not  arise  in  whole 
or  in  part  out  of  an  extraordinary  nuclear 
occurrence. 

3.  Exclusion  of  New  Workers  Claims 

This  policy  does  not  apply  to  bodily  injury 
to  a  worker  which  arises  in  whole  or  in  part 
out.of  nuclear  related  employment  that 
begins  on  or  after  January  1, 1988. 

4.  Application  of  Policy  to  Workers  Claims 
Not  Excluded 

With  respect  to  such  insurance  as  is 
afforded  by  this  policy  for  workers  claims 
which  are  not  excluded.  Insuring  Agreement 
rv  does  not  apply  and  the  following  insuring 
Agreement  IV-A  does  apply: 

rV-A  Application  of  Policy  to  Workers 
Claims 

This  policy  appUes  only  to  bodily  injury  (1) 
which  is  caused  during  the  policy  period  by 
the.nuclear  energy  hazard  and  (2)  which  is 
discovered  and  for  which  written  claim  is 
made  against  the  insured  not  later  than  the 
close  of  December  31, 1987. 

5.  Availability  of  Supplemental  Insurance 

NEUA  and  MAELU  are  offering  to  make 


insurance  under  one  or  more  Master  Worker 
Policies  available  to  all  holders  of  Nuclear 
Energy  Liability  Policies  (Facility  Form).  This 
offer  is  contingent  on  sufficient  support  from 
policy  holders,  and  may  be  withdrawn  or 
modified  by  NEUA  or  MAELU  as  they  deem 
necessary  or  appropriate. 

The  Master  Worker  Policies  will  provide, 
under  their  separate  terms  and  conditions, 
coverage  for  new  workers  claims.  Premiums 
will  be  subject  to  a  separate  Industry 
Retrospective  Rating  Plan. 

Coverage  imder  the  New  Master  Worker 
Policies  is  not  automatic.  A  written  request 
must  be  submitted  to  NELIA  or  MAELU 
through  regular  market  channels. 

It  is  understood  and  agreed  that  all  of  the 
provisions  of  this  endorsement  shall  remain 
in  full  force  and  effect  without  regard  to  this 
Section  5,  and  without  regard  to  whether  or 
not  Named  Insureds  become  insureds  under 
the  Master  Worker  Policies,  or  whether  or  not 
NELIA  or  MAELU  terminate  such  policies  or 
withdraw  or  modify  their  offer  to  underwrite 
such  policies. 

Executed  for  the  companies 

Date   

By 


(Signature  of  Authorized  O^icer) 

(Print  or  Type  Name  and  Title  of  Officer) 
Executed  for  the  Named  Insured 


(Named  Insured — ^Type  or  Print) 
Date   

By 


(Signature  of  Authorized  Officer) 

(Print  or  Type  Name  and  Title  of  Officer) 
Effective  Date  of  this  Endorsement 


12Kn  a.m.  standard  time 
To  form  a  part  of 

Policy  No 

Issued  to   

Date  of  Issue . 


For  the  subscribing  companies. 


By 

General  Manager 

Endorsement  No 

Countersigned  by    


Amendment  of  Coverage  Endorsement  for 
Workers  Claims  (Facility  Form)  NE-66(1/1/ 
88) 

It  is  agreed  that: 
1.  Definitions 

When  used  in  reference  to  this 
endorsement: 

"this  policy"  means  the  policy  of  which  this 
endorsement  forms  a  part; 

"nuclear  related  employment"  means  all 
work  performed  at  one  or  more  than  one 
nuclear  facility  in  the  United  States  of 
America  or  in  connection  with  the 
transportation  of  nuclear  material  to  or  from 
any  such  facility.  All  of  a  worker's  nuclear 
related  employment  shall  be  considered  as 


having  begun  on  the  first  day  of  such 
employment,  regardless  of  the  number  of 
employers  involved  or  interruptions  in  such 
employment 

"worker"  refers  to  a  person  who  is  or  was 
engaged  in  nuclear  related  employment; 

"workers  claims"  means  claims  for 
damages  because  of  bodily  injury  to  a  worker 
caused  by  the  radioactive,  toxic,  explosive  or 
other  hazardous  properties  of  nuclear 
material  and  arising  out  of  or  in  the  course  of 
the  worker's  nuclear  related  employment: 

"extraordinary  nuclear  occurrence"  means 
an  event  which  the  United  States  Nuclear 
Regulatory  Commission  has  determined  to  be 
an  "extraordinary  nuclear  occurrence"  as 
defined  in  the  Atomic  Energy  Act  of  1954,  or 
in  any  law  amendatory  thereof. 

2.  Application  of  this  Endorsement 

This  endorsement  applies  only  to  such 
insurance  as  is  afforded  by  this  policy  for 
workers  claims  which  do  not  arise  in  whole 
or  in  part  out  of  an  extraordinary  nuclear 
occurrence. 

3.  Exclusion  of  New  Workers  Claims 

This  policy  does  not  apply  to  bodily  injury 
to  a  worker  which  arises  in  whole  or  in  part 
out  of  nuclear  related  employment  that 
begins  on  or  after  January  1, 1988. 

*  Application  of  Policy  to  Workers  Claims 
not  Excluded 

With  respect  to  such  insurance  as  is 
afforded  by  this  policy  for  workers  claims 
which  are  not  excluded.  Insuring  Agreement 
IV  does  not  apply  and  the  following  Insuring 
Agreement  IV-A  does  apply: 

IV-A  Application  of  Policy  to  Workers 
Claims 

This  policy  applies  only  to  bodily  injury  (1) 
which  is  caused  during  the  policy  period  by 
the  nuclear  energy  hazard  and  (2)  which  is 
discovered  and  for  which  written  claim  is 
made  against  the  insured  not  later  than  the 
close  of  December  31, 1997. 

5.  Availability  of  Supplemental  Insurance 

NEUA  and  MAELU  are  offering  to  make 
insurance  under  one  or  more  Master  Worker 
Policies  available  to  all  holders  of  Nuclear 
Energy  Uability  Policies  (Facility  Form).  This 
offer  is  contingent  on  sufficient  support  from 
policyholders,  and  may  be  withdrawn  or 
modified  by  NELIA  or  MAELU  as  they  deem 
necessary  or  appropriate. 

The  Master  Worker  Policies  will  provide, 
under  their  separate  terms  and  conditions, 
coverage  for  new  workers  claims.  Premiums 
will  be  subject  to  a  separate  Industry 
Retrospective  Rating  Plan. 

Coverage  under  the  new  Master  Worker 
Policies  is  not  automatic.  A  written  request 
must  be  submitted  to  NELIA  or  MAELU 
through  regular  market  channels. 

It  is  understood  and  agreed  that  all  of  the 
provisions  of  this  endorsement  shall  remain 
in  full  force  and  effect  without  regard  to  this 
Section  5.  and  without  regard  to  whether  or 
not  the  Named  Insureds  become  insureds 
under  the  Master  Worker  Policies,  or  whether 
or  not  NELIA  or  MAELU  terminate  such 
policies  or  withdraw  or  modify  their  offer  to 
underwrite  such  policies. 


BEST  COPY  AVAILABLE 


15052 Federal  Register  /  Vol.  53.  No.  61  /  Wednesday.  April  27.  1988  /  Pityosed  Rules 


Federal  Regbter  /  Vol.  53.  ^to.  81  /  Wednesday.  April  27.  19B6  /  Proposed  Rules 15053 


Explanation  of  Use  of  this  Endorsement 
This  endorsement  is  a  mandatory 
endorsement  which  is  to  be  attached  to  new 
Facility  Fonn  Policies  issued  on  or  after 
January  1, 1988. 

Effective  Date  of  this  Eadorsement: 


12:01  a.m.  Standard  Tfane 
To  form  a  part  of  Policy  No. 

Issued  to   

Date  of  Issue    


For  the  subscribing  companies 


By 


General  Manager 
Endorsement  No. 


Countersigned  by  , 

Nuclear  Energy  Liability  Insurance 
Association  Nwcteai  Enargy  liabfltty  Policy 
(Facility  WoflMr  Foni^  h«aia  called  Master 
Worker  Policy  NMWP-l(l/l/88) 

The  undersigned  members  of  Nuclear 
Energy  Liability  Insurance  Association, 
hereinafter  called  the  "companies",  eadi 
itself  severally  and  not  jointly,  and  in  the 
respective  proportion  hereinafter  set  forth, 
agree  with  the  insureds  named  in  Item  1  of 
the  Declarations  of  each  Certificate, 
hereinafter  called  the  "Named  Insureds",  in 
consideration  of  the  payment  of  the  premium, 
and  subject  to  all  of  the  provisions  of  the 
applicable  Certificate  and  of  this  policy,  as 
follows: 

/.  Relation  Between  the  Master  Worker 
Policy  and  Certificates 

No  insurance  is  provided  by  this  policy 
except  through  a  Certificate  issued  to  form  a 
part  hereof.  The  insurance  then  applies 
separately  to  the  persons  and  organizations 
who  are  defined  in  Section  IV  as  insureds 
under  each  such  Certificate,  except  with 
respect  to  the  Amount  of  Insurance 
Available. 

The  Amount  of  Insurance  Available 
through  s«ich  a  Certificate  to  any  person 'or 
organization  who  is  an  insured  thereunder  is 
limited  as  provided  in  Section  VIII  of  this 
policy. 

U.  Definitions 

When  used  in  reference  to  this  policy: 

"bodily  injury"  means  bodily  injury, 
sickness  or  disease,  including  death  resulting 
therefrom: 

"byproduct  material"  has  the  meaning 
given  in  the  Atomic  Energy  Act  of  1954,  or  in 
any  law  amendatory  thereof: 

"Certificate",  unless  qualified,  refers  to  a 
Certificate  of  insurance  (including 
Declarations  and  endorsements  forming  a 
part  thereof)  issued  to  form  a  part  of  this 
policy  or  of  a  MAELU  Policy: 

"daims  costo"  means,  with  reference  to 
claims  or  suits  the  companies  have  the  right 
and  duty  to  defend  under  this  policy: 

(1)  Cost  taxed  against  the  insured  in  such 
suits  and  interest  on  any  judgments  therein: 

(2)  Premiums  on  appeal  boiuls  and  on 
bonds  to  release  attachments  in  such  suits 
(but  the  companies  have  no  obligation  to 
apply  for  or  furnish  such  bonds): 

(3)  Reasonable  expenses,  other  than  loss  of 
earnings,  incurred  by  the  iosured  at  the 
companies'  request: 

(4)  Payments  for  expenses  incurred  in  the 


investigation,  negotiation,  settlement  and 
defense  of  such  claims  or  suits,  including,  but 
not  limited  to,  the  coat  of  such  allocated 
claims  services  by  enqtloyees  of  the 
companies,  fees  and  expenses  of  independent 
adjusters,  attorneys'  fees  and  disbursements, 
expenses  for  expert  testimony,  examination, 
x-ray  or  autopsy  or  medical  expenaes  of  any 
kind: 

(5)  Payments  for  expenses  incurred  by  the 
companies  in  investigating  an  occurrence 
resulting  in  bodily  injuiy  or  in  imnimiginfl  its 
effects; 

"Discovery  period"  means  the  period 
defined  in  section  VI B  hereof: 

"Extraordinary  nuclear  occurrence"  means 
an  event  which  the  United  States  Nuclear 
Regulatory  Commission  has  determined  to  be 
an  "extraordinary  nuclear  occurrence"  as 
defined  in  the  Atomic  Energy  Act  of  1954,  or 
in  any  law  amendatory  thereof: 

"Insured  contract"  means  that  part  of  a 
contract  or  agreement  made  prior  to  bodily 
injury  to  a  new  worker  under  which  the 
insured  assumes  the  tort  liability  of  a  third 
person  to  pay  damages  because  of  such 
bodily  injury. 

'Tort  liability"  means  a  liability  that  would 
be  imposed  by  law  on  the  third  person  in  the 
absence  of  an  express  assumption  of  UabiUty 
by  the  third  person; 

"Insured  facility"  means  a  facility  with 
respect  to  which  insurance  is  provided 
through  a  Certificate; 

"Insured  shipment"  means  a  shipment  of 
source  material,  special  nuclear  material, 
spent  fuel  or  waste  (herein  called  "material"]: 

(1)  To  the  facility  from  any  location  other 
than  an  insured  facility,  but  only  if  the 
transportation  of  the  material  is  not  by 
predetermination  to  be  interrupted  by 
removal  of  the  material  from  a  transporting 
conveyance  for  any  purpose  other  than  the 
continuation  of  its  transportation:  or 

(2)  From  the  facility  to  any  other  location, 
but  only  until  the  material  is  removed  from  a 
transporting  conveyartce  for  any  purpose 
other  than  the  continuation  of  its 
transportation; 

"MAELU"  means  Mutual  Atomic  Energy 
Liability  Underwriters: 

"MAELU  Policy"  means  a  Nuclear  Energy 
Liability  Policy  (Facility  Worker  Form) 
written  by  members  of  MAELU; 

"NEUA"  means  Nuclear  Energy  Liability 
Insurance  Association; 

"New  worker"  refers  to  a  person  who  is  or 
was  engaged  in  nuclear  related  employment 
that  begins  on  or  after  )anuary  1, 1988; 

"New  worker's  claim"  means  a  claim  for 
damages  because  of  txxiily  injury  to  a  new 
worker  caused  by  the  radioactive,  toxic, 
explosive  or  other  hazardous  properties  of 
nuclear  material  and  arising  out  of  or  in  the 
course  of  the  new  worker's  nuclear  related 
employment; 

"Non-ratable  incurred  losses"  has  the 
meaning  given  in  Attachment  1  to  this  poUcy; 

"Nuclear  energy  hazard"  means  the 
radioactive,  toxic,  explosfve  or  other 
hazardous  properties  of  nuclear  material 
which  is: 

(1)  At  the  facility  as  described  in  the 
applicable  Certificate  issued  to  form  a  part  of 
this  policy  or  has  been  discharged  or 
dispersed  therefrom  without  intent  to 
relinquish  possession  or  custody  thereof  to 
any  other  person  or  organization;  or 


(2)  In  an  insured  shipment  that  is  away 
from  any  other  ioaiired  nuclear  facility  and  is 
in  the  course  of  izansportatioa,  including 
hjiMJling  and  temporary  storage  incidental 
thereto  ivithin: 

(a)  The  territorial  limita  of  the  United 
States  of  America,  its  territories  or 
possessions  or  Puerto  Rico;  or 

(b)  Intenutioaal  waters  or  airspace, 
provided  that 

(I)  The  nuclear  material  is  in  the  course  of 
transportation  between  two  points  located 
within  the  tenitorial  limits  described  in  (a) 
above;  and 

(ii)  There  are  no  deviations  in  the  course  of 
the  transportation  for  the  purpose  of  going  to 
any  other  country,  state  or  nation,  except  to  a 
port  or  place  of  refuge  in  an  emergency; 

"Nuclear  facility"  means  any  of  the 
following  and  includes  the  site  on  which  any 
of  them  is  located,  all  operations  conducted 
on  such  site  and  all  premises  used  for  such 
operations: 

(1)  The  facility  as  described  in  any 
Certificate; 

(2)  Any  nuclear  reactor 

(3)  Any  equipment  or  device  designed  or 
used  for 

(a)  Separating  the  isotopes  of  uranium  or 
plutonium; 

(b)  Processing  or  utilizing  spent  fuel;  or 

(c)  Handling,  processing  or  packaging 
waste; 

(4)  Any  equipment  or  device  used  for  the 
processing,  fabricating  or  alloying  of  special 
nuclear  material  if  at  any  time  the  total 
amount  of  such  material  in  the  custody  of  the 
insured  at  the  premises  where  such 
equipment  or  device  is  located  consists  of  or 
contains  more  than  25  grams  of  plutonim  or 
uranium  233  or  any  combination  thereof,  or 
more  than  2S0  grams  of  uranium  23S; 

(5)  Any  structure,  basin,  excavation, 
premises  or  place  prepared  or  used  for  the 
storage  or  disposal  of  waste; 

"Nuclear  material"  means  source  material, 
special  nuclear  material  or  byproduct 
material; 

"Nuclear  reactor"  means  any  apparatus 
designed  or  used  to  sustain  nuclear  fission  in 
a  self-supporting  chain  reaction  or  to  contain 
a  critical  mass  of  fissionable  material; 

"Nuclear  related  employment"  means  all 
work  performed  at  one  or  more  than  one 
nuclear  facility  in  the  United  States  of 
America  or  in  connection  with  the 
transportation  of  nudear  material  to  or  from 
any  such  facility. 

All  of  a  new  worker's  nudear  related 
employment  shall  be  considered  as  having 
begun  on  the  first  day  of  such  employment 
regardless  of  the  nurnber  of  employers 
involved  or  interruptions  in  such 
employment; 

"Policy  period"  means  the  period  defined 
in  Section  VI A  hereof, 

"Ratable  incurred  losses"  has  the  meaning 
given  in  Attachment  1  to  this  policy; 

"Source  material"  has  the  meaning  given  in 
the  Atomic  Energy  Act  of  1954,  or  in  any  law 
amendatory  thereof  and  also  includes 
tailings  or  wastes  produced  by  the  extraction 
of  uranium  or  thorium  from  ore  processed 
primarily  for  its  source  material  content; 


"^lecial  nudear  material"  has  the  meaning 
^ven  in  the  Atomic  Energy  Act  of  1954,  or  in 
any  law  amendatory  thereof; 

"Spent  fuel"  means  any  fuel  element  or  fuel 
component,  solid  or  liquid,  which  has  been 
used  or  exposed  to  radiation  in  any  nuclear 
reactor 

"TTie  facility"  refers  to  the  facility 
described  ia  the  Dedarations  of  a  Certificate. 
It  includes  the  locatioii  described  in  Item  3 
thereof  and  all  pnH>efty  and  operations  at 
such  locatioo: 

"Waste"  means  any  waste  material  that 
contains  byproduct  material  and  results  fit>m 
the  operation  by  any  person  or  organization 
.of: 
■    (1)  Any  nudear  reactor,  or 

(2)  Any  equipment  or  device  designed  or 
used  for: 

(a)  Separating  the  isotopes  of  uranium  or 
plutonium; 

(b)  Processing  or  utilizing  spent  fuel;  or 

(c)  Handling,  processing  or  packaging  such 
waste  material. 

///,  Coverage 

In  the  event  that  a  new  worker's  claim  is 
made  against  a  person  or  organization  who  is 
an  insured  under  a  Certificate  issued  to  form 
apart  of  this  policy: 

(1)  The  companies  shall  pay  on  behalf  of 
the  insured  all  sums  which  the  insured  shall 
become  legally  obligated  to  pay  as  damages 
because  of  bodily  injury  to  which  this  policy 
applies,  sustained  by  a  new  worker  and 
*caused  by  the  nudear  energy  hazard. 

The  companies  shall  have  the  right  and 
duty  to  defend  any  suit  against  the  insured 
alleging  such  injury  and  seeking  damages 
payable  under  the  terms  of  this  policy.  But 
,the  companies  may  make  such  investigation 
and  settlement  of  any  claim  or  suit  seeking 
such  damages  as  they  deem  appropriate. 

(2)  The  companies  shall  also  pay,  as  a  part 
of  the  Amount  of  Insurance  Available  under 
this  policy,  the  claims  costs  relating  to  any 
such  daim  or  suit 

(3)  The  companies'  obligation  to  pay 
damages  and  daims  costs,  and  to  defend  any 
claim  and  suit  ends  when  the  Policy 
Aggregate  Limit  has  been  exchausted 
pursuant  to  the  provisions  of  Section  VIII. 

IV.  Definition  of  Insured 

When  used  in  reference, to  a  Certificate 
issued  to  form  a  part  of  this  policy,  the 
unqualified  word  "insured"  means: 

(1)  Each  insured  named  in  Item  1  of  the 
Declarations  of  the  Certificate;  and 

(2)  Any  other  person  or  organization  with 
respect  to  legal  responsibility  for  damages 
because  of  bodily  injury  to  a  new  worker 
caused  by  the  nudear  energy  hazard 
applicable  to  the  Certificate.  This  subsection 
,{2)  does  not  include  as  an  insured  the  United 
States  of  America  or  any  of  its  agendes 
except  the  Tennessee  Valley  Authority. 

V.  Exclusions 

This  policy  does  not  apply: 

(1)  To  any  obligation  for  which  the  insured 
or  any  carrier  as  his  insurer  may  be  held 
liable  under  any  worker's  compensation, 
unemployment  compensation  or  disability 
•benefits  law,  or  under  any  similar  law: 
•    (2)  To  bodily  injury  to  any  employee  of  the 
^insured  arising  out  of  or  in  the  course  of 


employment  by  the  insured;  but  this 
exclusioo  (2)  does  not  apply  to  Hability 
assumed  by  the  insured  under  an  insured 
contract; 

(3)  To  liability  assumed  by  the  insured 
under  contract  other  than  an  insured 
contract 

(4)  To  bodily  injury  to  a  new  worker  due  to 
the  manufacturing,  handling  or  use  at  the 
location  desi^iated  in  Item  3  of  the 
Declarations  of  any  Certificate,  in  time  of 
peace  or  war,  of  any  nudear  material  or 
byproduct  material; 

(5)  To  bodily  injury  to  a  new  worker  due  to 
war,  whether  or  not  dedared,  dvil  war, 
insurrection,  rebellion  or  revolution,  or  to  any 
act  or  condition  incident  to  any  of  the 
foregoing; 

(6)  To  bodily  injury  to  a  new  worker  arising 
in  whole  or  in  part  out  of  an  extraordinary 
nuclear  occurrence. 

VI.  Policy  Period:  Discovery  Period; 
Application  of  Policy 

A.  Policy  Period 

The  policy  period  of  this  policy  begins  at 
12:01  a.m.  on  January  1. 1988  and  ends  at  the 
close  of  December  31, 1992,  Eastern  Standard 
Time,  or  when  all  Certificates  issued  to  form' 
a  part  hereof  have  been  cancelled,  whichever 
first  occurs. 

B.  Discovery  Period 

The  discovery  period  for  daims  made 
under  this  policy  begins  at  12K)1  a.m.  on 
January  1, 1988  and  ends  at  the  close  of 
December  31, 1997,  Eastern  Standard  Time. 

C.  Application  of  Policy 

This  pobcy  applies  only  to  bodily  injury  to 
a  new  worker  (1)  which  is  caused  during  the 
policy  period  by  the  nuclear  energy  hazard 
and  (2)  which  is  discovered  and  for  which 
written  claim  is  first  made  against  the 
insured  within  the  discovery  period. 

VII.  Other  insurance 

A.  This  insurance  is  primary  insurance 
under  any  insurance  afforded  by  a  Master 
Policy-Nuclear  Energy  Liability  Insurance 
(Secondary  Finandal  Protection)  issued  by 
NELIA  or  MAELU. 

B.  If  an  insured  has  other  valid  and 
collectible  insurance,  except  under  a  MAELU 
Policy,  for  loss  or  expense  covered  by  this 
policy,  this  policy  shall  be  excess  insurance 
over  such  other  insurance.  If  the  insured  has 
insurance  under  a  MAELU  Policy,  whether 
the  insurance  is  collectible  or  not  the 
companies  shall  then  be  liable  under  this 
policy  only  for  such  proportion  of  loss  or 
expense  as  die  amount  stated  as  the  Policy 
Aggregate  Limit  in  Section  VIII  of  this  policy 
bears  to  the  sum  of  such  anuiunt  and  the 
corresponding  amount  stated  in  the  MAELU 
Policy. 

VIIL  Amoant  of  Insurance  Available 
A.  PoHcy  Aggregage  Limit 

1.  The  Policy  Aggregate  Limit  is  $124 
million.  This  limit  is  not  cumulative  from  year 
to  year.  The  limit  applies  to  all  new  worker's 
claims  that  qualify  for  coverage  under  this 
policy  (herein  called  "qualified  daims"). 

2.  The  Policy  Aggregate  Limit  applies 
collectively  to  all  new  worker's  claims.  Such 


claims  may  be  paid  by  NEUA  on  behalf  of 
the  companies  as  the  daims,  in  NEUA's 
discretion,  become  ready  for  disposition,  and 
claims  costs  may  be  paid  as  they  become 
due,  all  without  regard  to  the  order  in  which 
such  daims  were  made  and  without  any 
obligation  to  maintain,  reserve  or  use  any 
portion  of  the  Policy  Aggregate  Limit  for 
claims  reported  under  any  particular 
Certificate. 

B.  Limitation  of  the  Companies'  Liability 

1.  Regardless  of  the  number  of  (a) 
Certificates  issued  to  form  a  part  of  this 
policy,  (b)  persoiu  and  organizations  who  are 
insured  under  such  Certificates,  (c)  qualified 
claims,  or  (d)  years  this  policy  or  any  such 
Certificates  shall  continue  in  force,  the  Policy 
Aggregate  Limit  is  the  total  liability  of  the 
companies  for  all  of  their  obligations  under 
this  policy,  induding  the  defense  of  suits  and 
the  payment  of  damages  and  daims  costs. 

2.  This  policy  provides  for  certain 
automatic  reinstatements  of  the  Policy 
Aggregate  Limit.  Regardless  of  such 
provision,  if  during  the  policy  period  or 
thereafter,  the  total  payments  of  the 
companies  for 

(a)  Non-ratable  incurred  losses,  and 

(b)  Those  ratable  incurred  losses  for  which 
the  companies  have  not  been  reimbursed 
under  the  Industry  Retrospective  Rating  Plan 
Premium  Endorsement  described  in 
Attachment  1  to  this  policy. 

equal  $124  million,  the  Policy  Aggregate  Limit 
shall  be  deemed  to  be  exhausted,  and  shall 
not  be  further  reinstated  except  by  an 
endorsement  issued  to  form  a  part  of  this 
policy  for  additional  premium  as  determined 
by  the  companies. 

C.  Reduction  and  Reinstatement  of  the  Policy 
Aggregate  Limit 

1.  Each  payment  made  by  the  companies  in 
discharge  of  their  obligations  under  this 
policy  shall  reduce  the  PoUcy  Aggregate  Limit 
by  the  amount  of  such  payment 

2.  The  companies  shall,  however, 
automatically  reinstate  the  policy  aggregate 
limit  until  the  total  amount  of  such 
reinstatements  equals  $124  million,  but  in  no 
event  shall  there  be  any  automatic 
reinstatements  after  the  Policy  Aggregate 
Limit  is  exhausted  pursuant  to  the  provisions 
of  subsection  B.2.  above.  Thereafter,  there 
shall  be  no  further  reinstatement  of  the  Policy 
Aggregate  Limit  except  by  an  endorsement 
issued  to  form  a  part  of  this  policy  for 
additional  premium  as  determined  by  the 
companies. 

3.  It  is  a  condition  of  this  insurance  that  the 
companies  shall  have  the  right  to  reimburse 
themselves,  as  a  matter  of  first  priority,  from 
funds  held  by  NELIA  in  the  Special  Reserve 
Account  described  in  Attachment  1  to  this 
policy  or  from  retrospective  premiimis 
received  by  NELIA  for  this  insurance.  The 
amount  of  reimbursement  shall  be  equal  to 
95%  of  each  payment  made  by  the  companies 
with  respect  to  their  obligations  under  this 
poUcy. 

IX.  Insured's  Duties  in  Case  of  Claims  or 
Suits 

a.  Notice  of  Claims  or  Suits — In  the  event 
of  any  claim  or  suit  involving  bodily  injury  to 
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which  a  Certificate  issued  to  form  a  part  of 
this  policy  applies,  written  notice  containing 
particulars  sufficient  to  identify  the  insured 
and  also  reasonably  obtainable  information 
with  respect  to  the  time,  place  and 
circumstances  thereof  shall  be  given  by  or  for 
the  insured  to  the  companies  as  soon  as 
practicable.  The  insured  shall  immediately 
forward  to  the  companies  every  demand, 
notice,  summons  or  other  process  received 
relating  to  claims  or  suits  against  the  insured. 

B.  Assistance  and  Cooperation — The 
insured  shall  cooperate  with  the  companies 
and,  upon  their  request,  shall: 

(1)  Attend  hearings  and  trials;  and 

(2)  Assist  in  making  settlements,  securing 
and  giving  evidence,  obtaining  the 
attendance  of  witnesses  and  in  the  conduct  of 
any  legal  proceedings  in  connection  with  the 
subject  matter  of  this  insurance. 

llie  insured  shall  not,  except  at  the 
insured's  own  cost,  make  any  payment, 
assume  any  obligation  or  incur  any  expense. 

X.  Subrogation 

In  the  event  of  any  payment  through  a 
Certificate  issued  to  form  a  part  of  this  policy, 
the  companies  shall  be  subrogated  to  all  the 
insured's  rights  of  recovery  therefor  against 
any  person  or  organization,  and  the  insured 
shall  execute  and  deliver  instruments  and 
papers,  and  do  whatever  else  is  necessary  to 
secure  such  rights.  Prior  to  knowledge  of 
bodily  injury  caused  by  the  nuclear  energy 
hazard  the  insured  may  waive  in  writing  any 
or  all  right  of  recovery  against  any  person  or 
organization,  but  after  such  knowledge  the 
insured  shall  not  waive  or  otherwise 
prejudice  any  such  right  of  recovery. 

The  companies  hereby  waive  any  right  of 
subrogation  against  (1)  any  other  insured  or 
(2)  the  United  States  of  America  or  any  of  its 
agencies  acquired  by  reason  of  any  payment 
under  this  policy. 

It  is  a  condition  of  this  policy  that  if  an 
insured  makes  a  recovery  on  account  of  any 
such  injury,  the  insured  shall  repay  to  the 
companies  the  amount  to  v^hich  the 
companies  would  have  been  entitled  had  the 
foregoing  provisions,  or  any  of  them,  not  been 
included  in  this  policy. 

XI.  Inspection  and  Suspension 

The  companies  shall  be  permitted,  but  not 
obligated,  to  inspect  at  any  time  the  facility 
as  described  in  any  Certificate  and  all  books, 
records  and  operation  relating  thereto,  both 
with  respect  to  this  insurance,  and  any  other 
nuclear  energy  liability  insurance  and 
property  insurance  also  afforded  with  respect 
thereto  to  members  of  NELIA,  American 
Nuclear  Insurers,  MAELU  or  MAERP 
Reinsurance  Association. 

If  a  representative  of  the  companies 
discovers  a  condition  which  he  or  she 
believes  to  be  unduly  dangerous  with  respect 
to  the  risks  insured  under  the  Certificate,  a 
representative  of  the  companies  may  request 
such  condition  to  be  corrected  without  delay. 
In  the  event  of  noncompliance  with  the 
request,  an  officer  of  NELIA  may,  by  written 
notice  mailed  or  delivered  to  the  first  Named 
Insured,  with  similar  notice  to  the  United 
States  Nuclear  Regulatory  Commission, 
suspend  the  insurance  afforded  by  a 
Certificate  issued  by  NELIA  effective  12:00 


midnight  of  the  next  business  day  of  such 
Commission  following  the  date  that  such 
Commission  receives  such  notice.  The  period 
of  such  suspension  shall  terminate  as  of  the 
time  stated  in  a  written  notice  from  NELIA  to 
the  first  Named  Insured  that  such  condition 
has  been  corrected. 

Neither  the  right  to  make  such  inspections 
or  suspensions  nor  the  making  thereof  nor 
any  advice  or  report  resulting  therefrom  shall 
constitute  an  undertaking,  on  behalf  of  or  for 
the  benefit  of  the  Named  Insureds  or  others 
to  determine  or  warrant  that  the  facility  or 
operations  relating  thereto  are  safe  or 
healthful,  or  are  in  compliance  with  any  law, 
rule  or  regulation. 

In  consideration  of  the  issuance  or 
continuation  of  a  Certificate,  the  Named 
Insureds  agree  that  neither  the  companies  nor 
any  persons  or  organizations  making  such 
inspections  on  their  behalf  shall  be  liable  for 
damage  to  the  facility  or  any  consequential 
damage  or  cost  resulting  therefrom,  including 
but  not  limited  to  any  such  damage  or  cost 
relating  to  interruption  of  business  or 
manufacture,  arising  out  of  the  making  of  or 
failure  to  make  any  such  inspection  of  the 
facility,  any  report  thereon,  or  any  such 
suspension  of  insurance,  but  this  provision 
does  not  limit  the  companies'  contractual 
obligations  under  a  Certificate  issued  by 
NELIA  or  any  policy  issued  by  NELIA  or 
American  Nuclear  Insurers  affording  the 
insured  nuclear  energy  Uability  or  property 
insurance. 

XII.  Cancellation  of  Certificates 

The  first  Named  Insured  designated  in  a 
Certificate  issued  to  form  a  part  of  this  policy 
may  cancel  such  Certificate  by  mailing  to  the 
companies  and  the  United  States  Nuclear 
Regulatory  Commission  written  notice  stating 
when,  not  less  than  30  days  thereafter,  such 
cancellation  shall  be  effective. 

The  companies  may  cancel  any  such 
Certificate  by  mailing  to  the  first  Named 
Insured  designated  therein  at  the  address 
shown  in  such  Certificate  and  to  the  United 
States  Nuclear  Regulatory  Commission 
written  notice,  stating  when,  not  less  than  90 
days  thereafter,  such  cancellation  shall  be 
effective;  provided  in  the  event  of  non- 
payment of  premium,  or  if  the  operator  of  the 
facility,  as  designated  in  the  Declarations  of 
the  Certificate,  is  replaced  by  another  person 
or  organization,  such  Certificate  may  be 
cancelled  by  the  companies  by  mailing  to  the 
first  Named  Insured  at  the  address  shown 
therein  and  to  the  United  States  Nuclear 
Regulatory  Commission  written  notice, 
stating  when,  not  less  than  30  days  thereafter, 
such  cancellation  shall  be  effective. 

The  mailing  of  notice  as  aforesaid  shall  be 
sufficient  proof  of  notice.  The  effective  date 
and  hour  of  cancellation  stated  in  the  notice 
shall  become  the  end  of  the  Certificate 
period.  Delivery  of  such  written  notice  either 
by  the  first  Named  Insured  or  the  companies 
shall  be  equivalent  to  mailing. 

Upon  cancellation  of  a  Certificate,  other 
than  as  of  the  end  of  December  31  in  any 
year,  the  earned  standard  premium  for  the 
period  such  Certificate  has  been  in  force 
since  the  preceding  December  31  shall  be 
computed  in  accordance  with  the  following 
provisions: 


(1)  If  the  first  Named  Insured  cancels,  the 
earned  standard  premium  for  such  period 
shall  be  computed  in  accordance  with  the 
customary  annual  short  rate  table  and 
procedure;  provided,  however,  that  if  the  first 
Named  Insured  cancels  after  knowledge  of 
bodily  injury  caused  by  the  nuclear  energy 
hazard,  all  premiums  theretofore  paid  or 
payable  shall  be  fully  earned: 

(2)  If  the  companies  cancel,  the  earned 
standard  premium  for  such  period  shall  be 
computed  pro  rata. 

Premium  adjustment,  if  any,  may  be  made 
either  at  the  time  of  cancellation  or  as  soon 
as  practicable  after  cancellation  becomes 
effective,  but  payment  of  tender  of  unearned 
premiimi  is  not  a  condition  of  cancellation. 

Cancellation  of  a  Certificate  shall  not 
affect  the  rights  and  obligations  of  the  Named 
Insureds  under  the  Insureds  under  the 
Industry  Retrospective  Rating  Plan  Premium 
Endorsement  forming  a  part  of  the  Certificate. 

XIII  General  Conditions 

A.  Premium — ^The  Named  Insureds 
designated  in  a  Certificate  issued  by  NELIA 
shall  pay  the  companies  the  premiums  for 
the  Certificate  in  accordance  with  the 
provisions  of  the  INDUSTRY 
RETROSPECTIVE  RATING  PLAN  PREMIUM 
ENDORSEMENT  described  in  Attachment  1 
to  this  policy. 

B.  Modifications,  Waiver— The  provisions 
of  this  policy  or  a  Certificate  issued  to  form  a 
part  hereof  shall  not  be  changed  or  waived 
except  by  an  endorsement  issued  by  the 
companies  to  form  a  part  of  the  policy  or 
Certificate. 

C.  Assignment — Assignment  of  interest 
under  a  Certificate  issued  to  form  a  part  of 
this  policy  shall  not  bind  the  companies  until 
their  consent  is  endorsed  thereon.  If, 
however,  a  Named  Insured  shall  die  or  be 
declared  bankrupt  or  insolvent,  the 
Certificate  shall  cover  the  Named  Insured's 
legal  representative,  receiver  of  trustee  as  an 
insured,  but  only  with  respect  to  liability  as 
such,  and  then  only  provided  written  notice 
of  the  appointment  as  legal  representative, 
receiver  or  trustee  is  given  to  the  companies 
within  10  days  after  such  appointment. 

D.  Su/(— No  suit  or  action  on  a  Certificate 
issued  to  form  a  part  of  this  policy  shall  lie 
against  the  companies  or  any  of  them  unless, 
as  a  condition  precedent  thereto,  the  insured 
shall  have  fully  complied  with  all  the  terms  of 
the  policy,  nor  until  the  amount  of  the 
insured's  obligation  to  pay  shall  have  been 
finally  determined  either  by  judgment  against 
the  insured  after  actual  trial  or  by  written 
agreement  of  the  insured,  the  claimant  and 
the  companies. 

Any  person  or  organization  or  the  legal 
representative  thereof  who  has  secured  such 
judgment  of  written  agreement  shall 
thereafter  be  entitled  to  recover  under  the 
Certificate  to  the  extent  of  the  insurance 
afforded  by  this  policy  through  the 
Certificate.  No  person  or  organization  shall 
have  any  right  under  the  Certificate  to  join 
the  companies  or  any  of  them  as  parties  to 
any  action  against  the  insured  to  determine 
the  insured's  liability,  nor  small  the 
companies  or  any  of  them  be  impleaded  by 


the  insured  or  the  insured's. legal 
representative. 

Bankruptcy  or  insolvency  of  the  insured  or 
the  insured's  estate  shall  not  relieve  the 
companies  of  any  of  their  obligations  under 
this  policy. 

E.  Authorieation  of  the  First  Named  Named 
Insured— ExaepX  with  respect  to  compliance 
with  the  obligations  impcwed  on  the  insured 
by  the  Sectioas  of  this  policy  entitled 
"INSUREDS  DUTIES  IN  CASE  OF  CLAIMS 
OR  SUITS".  "SUBROGA-nON"  and  "SUIT', 
the  first  Named  Insured  designated  in  the 
Declarations  of  a  Certificate  issued  to  form  a 
part  of  this  policy  is  authorized  to  act  for 
every  other  insured  in  all  matter's  pertaining 
to  this  insurance. 

F.  Insured  Representation — ^Any  notice, 
sworn  statement  oi  proof  of  Loss  which  may 
be  required  by  the  provisions  of  this  policy 
may  be  given  to  any  one  of  the  companies 
specified  in  the  Schedule  of  Subscribing 
Companies  attached  hereto.  Such  notice, 
statement  or  proof  of  Loss  so  given  shall  be 
valid  and  binding  on  all  such  companies. 

In  any  action  or  suit  against  such 
companies,  service  of  process  may  be  made 
on  any  one  of  them  and  such  service  shall  be 
valid  and  binding  service  on  all  such 
companies. 

Nuclear  Energy  Liability  Insurance 
Association  is  the  agent  of  the  companies 
with  respect  to  all  matters  pertaining  to  this 
insurance.  All  notices  or  other 
oommuncations  required  by  this  policy  may 
be  given  to  such  agent  at  its  office  at 

Nuclear  Energy  Liability  Insurance 
Association,  The  Exchange,  Suite  245,  270 
Farmington,  Connecticut  06032 
with  the  same  force  and  effect  as  if  given 
directly  to  the  companies.  Any  requests, 
demands  or  agreements  made  by  such  agent 
shall  be  deemed  to  have  been  made  directly 
by  the  companies. 

G.  Changes  in  Subscribing  Companies  and 
Their  Proportionate  Liability — By  acceptance 
of  this  policy  the  Named  Insureds  agree  that 
the  members  of  Nuclear  Energy  Liability 
Insurance  Association  liable  under  this 
policy,  and  the  proportionate  liability  of  each 
such  member,  may  change  from  year  to  year, 
and  further  agree  that  regardless  of  such 
changes: 

(1)  Each  company  subscribing  this  policy 
upon  its  inssuance  shall  be  liable  only  for  its 
stated  proportion  of  any  obligation  assumed 
or  expense  incurred  under  this  policy 
because  of  bodily  injury  to  new  workers 
caused,  dming  the  period  from  the  effective 
date  of  this  policy  to  the  close  of  December 
31  next  following,  by  the  nuclear  energy 
hazard:  for  each  subsequent  calendar  year, 
beginning  January  1  next  following  the 
effective  date  of  this  policy,  the  subscribing 
companies  and  the  proportionate  liabihty  of 
each  such  company  shall  be  stated  in  an 
endorsement  issued  to  form  a  part  of  this 
policy,  duly  executed  and  attested  by  the 
President  of  Nuclear  Eneigy  Liability 
Insurance  Association  on  behalf  of  each  such 
company,  and  a  copy  of  which  will  be  mailed 
or  delivered  to  the  first  Named  Insured  of 
each  Certificate; 

(2)  The  liability  of  any  subscribing  company 
shall  not  be  cumulative  from  year  to  year. 

H.  Declarations — By  acceptance  of  this 
Master  Worker  Policy,  the  Named  Insureds 


designated  in  a  Certificate  agree  that  the 
statements  in  aoch  Certificate  are  dieir 
agreements  and  representatians,  that  this 
Master  Worker  Policy  and  such  Certificate 
are  issued  in  reliance  upon  the  truth  of  such 
representations  aitd  that  this  Master  Woriier 
Policy  and  such  Certificate  embody  all 
agreements  between  such  Named  Insureds 
and  the  companies  or  any  of  their  agents 
relating  to  this  insurance. 

In  witness  whereof,  the  companies 
subscribing  this  policy  have  caused  the  policy 
to  be  executed  and  attested  on  their  behalf 
by  the  President  of  Nuclear  Energy  Liability 
Insurance  Association  and  duly 
countersigned  by  an  authorized 
representative,  but  this  policy  shall  be 
binding  on  each  company  only  to  the  extent 
of  its  designated  proportion  of  any  obligation 
assumed  or  expense  incurred  under  this 
policy. 
For  the  Subscribing  Companies: 
Date  of  Issue: 19 . 


Countersigned  by:  (Authorized 
Representative) 

Nuclear  Energy  Liability  Insuranca 
Association 

Nuclear  Energy  liability  Policy 

(Facility  Worker  Form) 

herein  called  the  Master  Worker  Policy 

Certificate  of  Insurance 
NMWPC-l(l/l/88) 

Certificate  No 

This  is  to  certify  that  the  insureds  named  in 
Item  1  of  the  Declarations  hereof,  hereinafter 
called  the  ''Named  Insureds",  have  obtained 
insurance  under  the  Master  Worker  Policy 
issued  by  Nuclear  Energy  Liability  Insurance 
Association  on  behalf  of  its  members.  The 
insurance  is  subject  to  all  of  the  provisions  of 
the  "Certificate  and  the  Master  Worker 
Policy." 

1.  Declarations 

Item  1.  Named  Insureds  and  Addresses: 

ItemZ  Certificate  Coverage  Period: 

Beginning  at  12:01  a.m.  January  1, 1988  and 
ending  at  the  close  of  December  31, 1992, 
Eastern  Standard  Time,  or  at  the  time  and 
date  this  Certificate  is  cancelled  or 
terminated,  whichever  first  occurs. 

Item  3.  Description  of  the  Facility: 

Location: 

Type: 

Operator  of  the  Facility: 

Item  4.  Amount  of  Insurance  Available: 

The  amount  of  insurance  afforded  by  the 
Master  Worker  Policy  through  this  Certificate 
shall  be  determined  by  Section  VIII  of  the 
Master  Woricer  Policy  and  all  of  the  other 
provisions  of  the  policy  relating  thereto. 

Item  5.  Advance  Premium:  $ 

2.  Application  of  Certificate 

This  Certificate  applies  only  to  bodily 
injury  to  a  new  worker  (1)  which  is  caused, 
during  the  Certificate  Coverage  Period,  by  the 
nuclear  energy  hazard  and  (2)  which  is 
discovered  and  for  which  written  claim  is 
first  made  against  an  insured  under  the 


Certificate  within  the  discovery  period  of  the 
Master  Worker  Policjr. 

3.  Industry  Retrospective  Rating  Plan 

All  insurance  under  the  Master  Worker 
Policy  is  subject  to  the  loduatry  Retrospective 
Rating  Plan  in  use  by  dw  coo^Mnies.  No 
insureuue  is  provided  under  this  Certificate 
unless  and  until  the  first  Named  Insured  has 
accepted  in  writing  the  Indntry 
Retrospective  Rating  Plan  Picmiaai 
Endorsement  and  a  copy  of  the  signed 
endorsement  has  been  issued  by  the 
companies  to  form  a  party  of  diis  Certificate. 

In  Witness  whereof,  the  companies 
subscribing  the  Master  Worker  Policy  have 
caused  this  Certificate  to  be  executed  and 
attested  on  their  behalf  by  the  President  of 
Nuclear  Energy  Liability  Insurance 
Association  and  duly  countersigned  by  an 
authorized  representative. 

For  the  Subscribing  Companies: 

Date  of  Issue: 19 . 

Countersigned  by: 

(Authorized  Representative) 

Nuclear  Energy  liability  Insurance 

Nuclear  Energy  Liability  Insurance 
Association 

Industry  Retrospective  Rating  Plan  Piemium 
Endorsemmt 

(NE-W-l(l/l/88) 

It  is  agreed  that 

1.  Definitions 

With  reference  to  the  premium  for  the 
Certificate  of  which  this  endorsement  forms  a 
part: 

"Master  Worker  Policy"  means  the  Master 
Worker  Policy  issued  by  NELLA: 

"Certificate  Holder"  means  the  first  Named 
Insured  in  a  Certificate  issued  to  form  a  part 
of  the  Master  Worker  PoUcy; 

"advance  premium",  for  any  calender  year, 
is  the  premium  for  that  calender  year, 

"standard  premium",  for  any  calendar  year, 
is  the  premium  for  that  calendar  year 
computed  in  accordance  with  the  companies' 
rules,  rated,  rating  plans  (other  than  the 
Industry  Retrospective  Rating  Plan), 
premiums  and  minimum  premiums  applicable 
to  this  insurance.  Standard  premium  includes 
elements  for  premium  taxes,  expenses,  profit 
and  contingencies,  guaranteed  cost  insurance 
and  estimated  reserve  premium.  The 
elements  of  standard  premium,  other  than  for 
premium  taxes  and  estimated  reserve 
premium,  are  not  subject  to  retrospective 
adjustment: 

"reserve  premium"  means  thst  portion  of 
the  premium  for  a  Certificate  (including 
reserve  premium  charges  paid]  that  is  Ae 
sum  of  the  reserve  premiums  for  that  period 
for  all  Certificates  issued  to  form  a  part  of  the 
Master  Worker  Policy: 

"industry  reserve  premium",  for  any  period, 
is  the  sum  of  the  reserve  premiums  for  that 
period  for  all  Certificates  issued  to  form  a 
part  of  the  Master  Worker  Policy; 

"retrospective  adjustment  ratio",  for  any 
period,  is  the  ratio  of  the  reserve  premium  for 
this  Certificate  for  that  period  to  the  industry 
reserve  premium  for  the  same  period; 
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"incurred  losses"  means  the  sum  of  all: 

(1)  Losses  and  expenses  paid  by  NELIA. 
and 

(2)  Reserves  for  losses  and  expenses  as 
estimated  by  NEUA,  because  of  obligations 
assumed  and  expenses  incurred  in 
connection  with  such  obligations  by  the 
members  of  NELIA  under  the  Master  Worker 
Policy; 

"ratable  incurred  losses"  means  95%  of 
incurred  losses.  Ratable  incurred  losses  are 
the  portion  of  incurred  losses  which  are  not 
covered  by  the  guaranteed  cost  insurance 
element  of  standard  premiums; 

"non-ratable  incurred  losses"  means  5%  of 
incurred  losses.  Nonratable  incurred  losses 
are  the  portion  of  incurred  losses  which  are 
covered  by  the  guaranteed  costs  insurance 
element  of  standard  premiums; 

"reserve  for  refunds",  as  of  any  date,  is  the 
algebraic  difference  between: 

(1)  All  industry  reserve  premium  for  the 
period  from  January  1, 1988  through  such 
date,  minus 

(2)  The  total  for  the  same  period  of  (a)  all 
ratable  incurred  losses  and  (b)  all  industry 
reserve  premium  refunds  made  under  the 
Industry  Retrospective  Rating  Plan  by 
members  of  NELIA; 

"industry  reserve  premium  charge",  for  any 
period,  means  the  amount  determined 
pursuant  to  the  provisions  of  Section  4  of  this 
endorsement  for  payment  by  the  Named 
insureds  under  Certificates; 

"reserve  premium  charge"  means  the 
portion  of  an  industry  reserve  premium 
charge  payable  by  the  Named  Insureds  under 
Certificates: 

"industry  reserve  premium  refund"  for  any 
period,  means  the  amount  determined 
pursuant  to  the  provisions  of  Section  4  of  this 
endorsement  for  return  to  the  Named 
Insureds  under  Certificates; 

"reserve  premium  refund"  means  the 
portion  of  an  industry  reserve  premium 
refund  returnable  to  the  Named  Insureds 
under  this  Certificate. 

2.  Payment  of  Advance  and  Standard 
Premiums 

The  Named  Insureds  shall  pay  the 
companies  the  advance  premium  stated  in  the 
declarations,  for  the  period  from  the  effective 
date  of  this  Certificate  through  December  31 
following.  Thereafter,  at  the  beginning  of 
each  calendar  year  while  this  Certificate  is  in 
force,  the  Named  Insureds  shall  pay  the 
advance  premium  for  such  year  to  the 
companies. 

The  advance  premium  for  each  calendar 
year  shall  be  stated  in  the  Advance  and 
Standard  Premium  Endorsement  for  the  year 
issued  by  the  companies  as  soon  as 
practicable  prior  to  or  after  the  beginning  of 
the  year. 

As  soon  as  practicable  after  the  end  of  a 
•calendar  year  or  the  CertiHcate  Coverage 
Period,  the  standard  premium  for  the 
preceding  year  shall  be  finally  determined 
and  stated  in  the  Advance  and  Standard 
Premium  Endorsement  for  that  year.  If  the 
Standard  Premium  exceeds  the  Advance 
Premiimi  paid  for  that  year,  the  Named 
Insureds  shall  pay  the  excess  to  the 
companies;  if  less,  the  companies  shall  return 
to  the  Named  Insureds  the  excess  portion 
paid. 


The  Named  Insureds  shall  maintain 
records  of  the  information  necessary  for 
premium  computation  and  shall  send  copies 
of  such  records  to  the  companies  as  directed, 
at  the  end  of  each  calendar  year,  at  the  end 
of  the  Certificate  Coverage  Period  and  at 
such  other  times  as  the  companies  may 
direct. 

3.  Special  Reserve  Account;  Use  of  Reserve 
Premiums 

NELIA  shall  maintain  on  behalf  of  its 
members  a  Special  Reserve  Account  for 
holding  collectively  all  reserve  premiums 
paid  for  all  Certificates  issued  to  form  a  part 
of  the  Master  Worker  Policy.  Such  premiums, 
together  with  any  undistributed  net  income 
realized  thereon  after  taxes  and  investment 
expenses,  shall  be  used  for  the  following 
purposes  only; 

(1)  To  pay  ratable  incurred  losses  or,  in  the 
event  ratable  incurred  losses  are  paid  under 
the  Master  Worker  Policy  from  funds 
advanced  by  the  members  of  NEUA 
subscribing  the  policy,  to  reimburse  such 
members  as  a  matter  of  first  priority  for  the 
funds  advanced; 

(2)  To  refund  any  amounts  so  held  to  the 
Named  Insureds,  as  provided  in  Section  4. 

No  members  of  NELIA  and  no  Named 
Insureds  shall  have  any  individual  interest  in 
or  claim  upon  amounts  held  in  the  special 
Reserve  Account,  except  to  participate 
proportionally  in  any  refund  or 
reimbursement  provided  for  above. 

All  reserve  premiums  paid  or  payable  for 
this  certificate  may  be  used  by  NELIA  to 
discharge  the  obligations  of  its  members 
under  the  Master  Worker  Policy  with  respect 
to  the  above  purposes  and  arising  out  of 
claims  made  under  any  Certificate  issued  to 
form  a  part  of  the  Master  Worker  Policy. 

4.  Payment  of  Reserve  Premium  Charges  and 
Refunds 

As  soon  as  practicable  after  each 
December  31  the  companies  will  review  the 
status  of  the  reserve  for  refunds  and  report 
their  findings  to  all  Certificate  Holders. 

If,  at  any  time,  the  companies  find  that 
there  is  negative  balance  in  the  reserve  for 
refunds  and  that  such  condition  is  likely  to 
prevail,  they  shall  determine  an  appropriate 
industry  reserve  premium  charge.  Similarly,  if 
the  companies  find  that  there  is  a  surplus 
positive  balance,  they  shall  determine  an 
appropriate  industry  reserve  premium  refund. 

The  portion  of  an  industry  reserve  premium 
charge  or  an  industry  reserve  premium  refund 
that  is: 

(1)  Payable  by  the  Named  Insureds  as  a 
reserve  premium  charge,  or 

(2)  Due  such  insureds  as  reserve  premium 
refund,  shall  be  determined  by  multiplying 
the  industry  reserve  premium  charge  or  the 
industry  reserve  premium  refund  by  the 
retrospective  adjustment  ratio  applicable  to 
this  Certificate. 

The  amount  of  any  reserve  premium  charge 
shall  be  stated  in  a  Retrospective  Reserve 
Premium  Charge  Endorsement.  The  charge 
shall  be  paid  promptly  after  receipt  of  the 
endorsement. 

When  all  claims  covered  by  the  Master 
Worker  Policy  are  closed  the  companies  shall 
make  a  final  review  and  report,  and  shall 
determine  a  final  industry  reserve  premium 


charge  or  industry  reserve  premium  refund 
equal  to  the  amount  of  the  balance. 

5.  Final  Premium 

The  final  premium  for  this  Certificate  shall 
be  (a)  the  sum  of  the  standard  premiums  for 
each  calendar  year,  or  portion  thereof,  during 
which  the  Certificate  remains  in  force  plus  (b) 
the  sum  of  all  reserve  premiums,  including  all 
reserve  premium  charges,  minus  (c)  the  sum 
of  all  reserve  premium  refunds. 

6.  Reserve  Premium  Charge  Agreement 

In  consideration  of  (a)  the  participation  of 
Named  Insureds  in  other  Certificates  subject 
to  the  Industry  Retrospective  Rating  Plan,  (b) 
the  undertaking  of  such  Named  Insureds  to 
pay  their  appropriate  share  of  any  industry 
reserve  premium  charge  and  (c)  the 
obligations  assumed  by  the  members  of 
NELIA  under  the  Master  Worker  Policy,  the 
Named  Insureds,  by  acceptance  of  the  Master 
Worker  Policy,  agree: 

(1)  That  the  insurance  provided  by  the 
Master  Worker  Policy  applies  collectively  to 
all  claims  covered  by  the  policy  through  any 
and  all  Certificates  issued  to  form  a  part  of 
the  policy. 

(2)  That  the  right  of  each  Named  Insured 
under  a  Certificate  to  receive  reserve 
premium  refunds  and  the  obligation  of  each 
such  insured  to  pay  reserve  premium  charges 
applies  to  all  claims  covered  by  the  Master 
Worker  Policy  and  continues  until  all  such 
claims  are  closed,  whether  or  not  such  claims 
were  before  the  inception  of  the  Certificate  or 
after  its  termination. 

(3)  To  pay  all  reserve  premium  charges  due 
promptly  after  receipt  of  the  Retrospective 
Reserve  Premium  Charge  Endorsement, 
whether  or  not  the  Certificate  is  terminated. 
Any  reserve  premium  charge  shall  be 
overdue  if  not  paid  within  60  days  of  the  date 
of  the  invoice  for  the  charge. 

Overdue  reserve  premium  charges  shall 
bear  interest  from  the  due  date  until  paid  at 
an  annual  rate  equal  to  the  sum  of  (a)  3%  plus 
(b)  a  rate  of  interest  equal  to  Moody's 
Average  Public  Utility  Bond  Survey  current 
on  the  due  date.  Any  reserve  premium  refund 
due  to  Named  Insureds  under  a  Certificate 
shall  be  used  to  pay  any  overdue  reserve 
premium  charges  to  such  Named  Insureds. 

7.  Reserve  Premium  Refund  Agreement 

Each  member  of  NELIA  subscribing  the 
Master  Worker  Policy  for  a  calendar  year,  or 
portion  thereof,  with  respect  to  which  an 
industry  reserve  premium  refund  is 
determined  to  be  payable  thereby  agrees  for 
itself,  severally  and  not  jointly,  and  in  the 
Master  Worker  Policy  for  that  calendar  year, 
to  return  promptly  to  the  Named  Insureds 
that  portion  of  such  refund  due  such  Insureds, 
as  determined  in  accordance  with  the 
provisions  of  this  endorsement. 

Accepted  and  agreed  by  the  first  Named 
Insured  in  beha^  of  itself  and  every  other 
Named  Insured  stated  in  the  Declarations  of 
the  Certificate  of  which  this  endorsement 
forms  a  part. 

(First  Named  Insured — Type  or  Print) 

Date   — 

By   

(Signature  of  Authorized  Officer) 


■(Type  or  Print  Name  and  Title  of  Officer) 
Effective  Date  of  this  Endorsement: 
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12:01  a.m.  Standard  Time 
To  form  a  part  of  Policy  No. 

Issued  to  -^^ — 

Date  of  Issue^ 


•By 


For  the  subscribing  companies. 


General  Manager 

Endorsement  No 

Countersigned  by 


Nuclear  Energy  Liability  Insurance 

Nuclear  Energy  Liability  Insurance 
Association 

Advance  Premium  and  Standard  Premium 
Endorsement 

NE-W-2(l/l/88) 
Calendar  Year  1988 

1.  Advance  Premium:  It  is  agreed  that  the 
Advance  Premium  due  the  companies  for  the 
period  designated  above  is: 

$■ 

2.  Standard  Premium  and  Reserve 
Premium:  In  the  absence  of  a  change  in  the 
Advance  Premium  indicated  above,  it  is 
agreed  that,  subject  to  the  previsions  of  the 
Industry  Retrospective  Rating  Plan,  the 
Standard  Premium  is  said  Advance  Premium 
and  the  estimated  reserve  Premium  element 
of  the  Standard  Premium  is: 

$ . 

Explanation  of  Use  of  this  Endorsement: 
This  endorsement  will  be  lised  in  the  first 
year  of  the  Master  Worker  Policy.  It  states 
the  Advance  Premium  and  the  estimated 
heserve  Premium  for  the  year  for  the 
Certificate  to  which  the  endorsement  is 
attached. 

Effective  Date  of  this  Endorsement: 


12:01  a.m.  Standard  Time 
To  form  a  part  of  Policy  No. 

Issued  to   

Date  of  Issue 


By 


For  the  subscribing  companies 


General  Manager 

Endorsement  No. 

Countersigned  by    


Nuclear  Energy  liability  Insurance 

Nuclear  Energy  Liability  Insurance 
Assodation 

Advance  Premium  and  Standard  Pramium 
Endorsement 

NE-W-3(l/l/88) 
Calendar  Year 

It  is  agreed  that  Items  1  and  2  of 

Endorsement  No are  amended  to 

read: 

1.  Advance  Premium:  It  is  agreed  that  the 
Advance  Premium  due  the  companies  for  the 
period  designated  above  is: 


2.  Standard  Premium  and  Reserve 
Premium:  In  the  absence  of  a  change  in  the 


Advance  Premium  indicated  above,  it  is 
agreed  that,  subject  to  the  provisions  of  the 
Industry  Retrospective  Rating  Plan,  the 
Standard  Premium  is  said  Advance  Premium 
and  the  estimated  reserve  Premium  element 
of  the  Standard  Premium  is: 
$ 

Explanation  of  Use  of  this  Endorsement. 
This  endorsement  will  be  used  for  calendar 
years  of  the  Master  Worker  Policy  after  the 
1988  calendar  year.  It  states  the  Advance 
Premium  and  the  estimated  Reserve  Premium 
for  the  year  for  the  Certificate  to  which  the 
endorsement  is  attached. 

Effective  Date  of  this  Endorsement: 


12:01  a.m.  Standard  Time 
To  form  a  part  of  Policy  No. 

Issued  to 

Date  of  Issue 


By 


For  the  subscribing  companies 


General  Manager 

Endorsement  No 

Countersigned  by    


Nuclear  Energy  Liability  Insurance 

Nuclear  Energy  Liability  Insurance 
Assodation 

Retrospective  Reserve  Premium  Charge 
Endorsement 

1.  Industry  Reserve  Premium  Charge.  In 
accordance  with  Section  4  of  the  Industry 
Retrospective  Rating  Plan  Premium 
Endorsement  attached  to  each  Certificate  to 
this  policy,  the  companies  have  reviewed  the 
status  of  the  reserve  for  refunds,  found  that 
there  is  a  negative  balance  in  the  reserve  for 
refunds  and  have  determined  that  an  industry 
reserve  premium  charge,  as  indicated  below, 
is  appropriate: 

$ 

2.  Retrospective  Adustment  Ratio.  The 
portion  of  the  industry  reserve  premium 
charge  payable  by  the  Named  Insureds  under 
the  Certificate  is  determined  by  multiplying 
such  charge  by  this  Certificate's  retrospective 
adjustment  ratio,  which  is: 

$ 

3.  Reserve  Premium  Charge.  The  Named 
Insureds'  portion  of  the  industry  reserve 
premium  charge,  as  calculated  above,  is: 

$ 

Explanation  of  Use  of  this  Endorsement: 
This  endorsement  will  be  issued  by  the 
companies  under  the  Master  Worker  Policy 
after  an  industry  reserve  premium  charge  has 
been  determined  because  there  is  a  negative 
balance  in  the  reserve  for  refunds.  It  states 
the  reserve  premium  charge  applicable  to  the 
Certificate  to  which  the  endorsement  is 
attached. 
Effective  Date  of  this  Endorsement: 


12:01  a.m.  Standard  Time 
To  form  a  part  of  Policy  No. 

Issued  to   

Date  of  Issue 


For  the  subscribing  companies. 


By 


General  Manager 


Endorsement  No. 

Countersigned  by    — 

Dated  at  Rockville.  Maryland,  this  2l8t  day 
of  April.  1988. 

For  the  Nuclear  Regulatory  Commission. 
Samuel ).  Shilk. 
Secretary  of  the  Commission. 
IFR  Doc.  88-0283  Filed  4-26-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  88-ANE-17] 

Airworthiness  Directives;  Textron 
Lycoming  0-320-A  series,  -B  series, 
-C  series,  -D  series,  -E  series;  0-320- 
H2AD;  iO-320-B1A,  -B1C,  -BID,  -B2A, 
-D1A,  -E2A;  U0-320-B1A;  A10-320- 
A1B,  -BIB;  AEiO-320-E1B,  -E2B;  0- 
340-A1A,  -A1B,  -A2A:  0-360-A  series, 
-B  series,  -C  series,  -D  series;  0-360- 
F1A6;  AEiO-  360-B1G6,  -H1A;  HO-360- 
A1A,  -B1A,  -BIB;  HiO-  360-B1A;  0- 
360-E1A6D;  L0-360-E1A6D;  LO-360- 
A1G6D;  I0-360-B  series;  10-360-  El  A; 
0-540-A  series;  -B  series,  -E  series,  -F 
series,  -G  series,  -H  series,  -J  series; 
0-540-W1A5D;  AEI0-540-D4A5,  -D4B5; 
10-540-C  series,  -D  series,  -N  series, 
-T  series;  and  I0-540-W1A5D  Model 
Reciprocating  Engines 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD) 
applicable  to  all  Textron  Lycoming 
(hereinafter  called  "Lycoming")  ' 
reciprocating  model  engines  of  the 
"parallel  valve"  cylinder  head  design. 
This  proposed  AD  would  require 
repetitive  inspections  of  the  exhaust 
valve-to-exhaust  guide  clearance  and 
mandatory  oil  and  filter  change/screen 
cleaning  intervals. 

The  proposal  is  prompted  by  an 
increased  frequency  of  service  difnculty 
reports  on  exhaust  valve  sticking  and  at 
least  36  incidents  of  unscheduled 
landings.  This  increase  in  service 
difficulties  is  partially  attributed  to  the 
extensive  use  of  higher-leaded  aviation 
gasoline  especially  in  the  lower 
compression  ratio  engines  which 
previously  used  80/87  octane  aviation, 
fuel.  Exhaust  valve  sticking  has  been  a 
persistent  service  problem  that  is 
caused  by  many  variables  and  results  in 
excessive  oil  coking  and  combustion 
deposits  that  reduce  the  valve-to-guide 
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clearance.  Fuel  and  oil  formulations 
along  with  engine  operation  and 
maintenance  are  directly  related  to  the 
deposit  accumulation  and  deposition 
rate. 

The  proposed  AD  is  needed  to  prevent 
loss  of  engine  power  due  to  exhaust 
valve  sticking  and/or  push  rod  bending 
which  could  result  in  an  emergency 
landing  with  aircraft  damage  and 
personnel  injury. 

dates:  Comments  must  be  received  on 
or  before  May  31, 1988. 
ADDRESSES:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  New  England 
Region,  Office  of  the  Regional  Counsel. 
Attn:  Rule  Docket  Number  88-ANE-17, 
12  New  England  Executive  Park, 
Burlington.  Massachusetts  01803;  or 
dehvered  in  duplicate  to  Room  311  at 
the  above  address. 

Comments  delivered  must  be  marked: 
"Rule  Docket  No.  88-ANE-17". 

Comments  may  be  inspected  at  the 
New  England  Region,  Office  of  the 
Regional  Counsel,  Room  311,  between 
the  hours  of  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  applicable  Lycoming  Service 
Bulletin  (SB)  No.  388A.  dated  April  14, 
1978,  Service  InstnicUon  (SI)  No.  1425A. 
dated  January  19, 1988,  and  SB  No.  480, 
dated  January  18, 1988,  may  be  obtained 
from  Textron  Lycoming,  Williamsport 
Plant,  652  Oliver  Street,  Williamsport. 
Pennsylvania  17701. 

A  copy  of  these  documents  is 
contained  in  Rules  Docket  Number  88- 
ANE-17.  at  the  Federal  Aviation 
Administration.  New  England  Region. 
Office  of  the  Regional  Counsel.  12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roy  Hettenbach.  Propulsion  Branch. 
ANE-174.  New  York  Aircraft 
Certification  Office.  Aircraft 
Certification  Division.  New  England 
Region,  Federal  Aviation 
Administration.  181  South  Franklin 
Avenue,  Room  202,  Valley  Stream.  New 
York  11581;  telephone  (516)  791-7421. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to  I 

participate  in  the  making  of  the  I 

proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Director  befgre  taking 
action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 


changed  in  the  Ught  of  comments 
received. 

Comments  are  speciflcally  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  the 
proposed  rule.  Lycoming  estimates  that 
it  will  require  3  manhours  (4  cylinder 
engine)  and  5  manhours  (6  cylinder 
engine)  to  perform  the  inspections 
required  by  Lycoming  SB  No.  388A.  The 
FAJ\  estimates  that  up  to  128,331 
engines  will  be  affected  by  this 
proposeod  AD.  All  comments  submitted 
will  be  available,  both  before  and  after 
the  closing  date  for  comments,  in  the 
Rules  Docket,  at  the  address  given 
above,  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA-public  contact,  concerned  with  the 
substance  of  the  proposed  AD.  will  be 
filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  responses  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  8»-ANE-17".  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

The  FAA  has  determined  that  an 
unacceptable  number  of  occurrences  of 
exhaust  valve  sticking  is  being 
experienced  before  completing  the  full 
engine  time  between  overhaul  life.  Since 
this  condition  is  likely  to  exist  or 
develop  on  other  Lycoming  reciprocating 
engines  that  incorporate  the  "parallel 
valve"  cylinder  head  design,  the 
proposed  AD  would  require  repetitive 
inspections  to  determine  if  reduced 
exhaust  valve-to-exhaust  guide 
clearances  exist.  If  reduced  clearances 
exist,  cleaning  or  replacement  as 
necessary  is  required,  in  accordance 
with  the  Lycoming  Service  Bulletin  and 
Service  Instruction  previously  specified. 
Also,  a  specific  oil  and  filter  change/ 
screen  cleaning  interval  is  required  for 
the  affected  engines. 

Conclusion 

The  FAA  has  determined  that  this 
proposed  regulation  involves  up  to 
128,331  engines  that  must  comply  with 
the  repetitive  inspections  at  an 
approximate,  average  cost  of  $100  per 
year  per  engine.  The  average  total  cost 
of  complying  with  this  proposed  AD 
would  be  approximately  $12.8  million 
per  year.  Therefore,  I  certify  that  this 
action  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28. 1979);  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  minimal; 
and  (4)  if  promulgated,  will  not  have  a 


signiHcant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  flexibilify  Act. 

List  of  Subjects  b  14  CFR  Part  ^ 

Engines,  Air  transportation.  Aircraft, 
Aviation  safety,  Incorporafion  by 
reference. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authorify 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Part  39  of  the  Federal  Aviation 
Regulations  (FAR)  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421.  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.85. 

§39.13    [Amended] 

2.  By  adding  to  §  39.13  the  following 
new  airworthiness  directive  (AD): 

Textron  Lycoming:  Applies  to  0-320-A  series, 
-B  series,  -C  series,  -D  series,  -E  series; 
0-320-H2AD:  IO-320-BlA,  -BIC,  -BID, 
-B2A,  -DlA,  -E2A;  L1&-320-BIA: 
AI0-320-A1B,  -BIB;  AEIO-320-E1B,  -E2B; 
0-340-AlA.  -AlB,  -A2A;  0-360-A  series, 
-B  series,  -C  series,  -D  series; 
0-360-F1A6;  AEI-360-B1G8,  -HlA; 
HO-3eO-AlA,  -BlA;  -BIB;  HlO-360-BlA; 
0-360-E1A6D;  L0-360-E1A6D; 
LO-360-A1G6D:  I0-360-B  series; 
IO-360-ElA;  0-^540-A  series,  -B  series, 
-E  series,  -F  series,  -G  series.  -H  series, 
-I  series.  0-540-W1A5D:  AEI0-54O-D4A5, 
-D4B5;  I0-540-C  series,  -D  series, 
-N  series,  -T  series;  and  10-540-W1A5D 
model  reciprocating  engines  that 
incorporate  the  "parallel  valve"  cylinder 
head  design. 

Note:  See  attached  Figure  1  for 
identification  of  "parallel  valve"  cylinder 
head  design  compared  to  "angled  valve" 
cylinder  head  configuration. 

Compliance  is  required  as  indicated,  unless 
already  accomphshed. 

To  prevent  loss  of  engine  power  due  to 
exhaust  valve  sticking,  and/or  push  rod 
bending,  accomplish  the  following: 

(a)  Prior  to  50  hours  time  in  service  on  the 
engine  oil,  or  prior  to  the  next  flight  if  time  in 
service  on  the  engine  oil  is  greater  than  50 
hours,  or  if  4  months  have  elapsed  since  the 
last  oil  change,  whichever  occurs  first  after 
the  effective  date  of  this  AD,  change  the 
engine  oil  and  as  applicable,  replace  the  oil 
niter  or  clean  the  pressure  screen  in 
accordance  with  Textron  Lycoming  Service 
Bulletin  (SB)  No.  4a0,  dated  January  18, 1968. 
Thereafter,  at  intervals  not  to  exceed  50 
hours  time  in  service  for  engines  with  full 
flow  oil  filtration  systems  or  25  hours  time  in 
service  for  engines  with  pressure  oil  screen 
systems,  or  4  months  maximum  elapsed  time, 
whichever  occurs  first,  the  oil  and  niter  shall 


be  changed  or  the  oil  changed  and  pressure 
screen  cleaned,  whichever  is  applicable. 

Note:  Compliance  with  paragraph  (a)  is  not 
mandatory  on  the  affected  engines  which  use 
FAA  approved  full  synthetic  aviation 
lubricating  oils. 

(b)  Within  the  next  50  hours  time  in  service 
after  the  effective  date  of  this  AD,  unless 
already  accomplished,  and  thereafter  at 
intervals  not  to  exceed  300  hours  time  in 
service,  or  at  every  third  annual  inspection, 
whichever  occurs  first,  inspect  to  determine 
all  exhaust  valve-to-exhaust  guide  clearances 
in  accordance  with  the  procedure  described 
in  Part  I  or  Part  II  of  Textron  Lycoming  SB 
No.  388A.  dated  April  14, 1978.  If  the  exhaust 
valve-to-guide  clearance  is  less  than  the 
minimum  gap  specified  in  the  table  on  page  4 
of  the  SB,  remove  the  deposits  using  the 
method  described  in  Lycoming  Service 
Instruction  No.  1425A,  or  replace  the  exhaust 
valve  guide  with  a  new  or  serviceable  part 
prior  to  the  next  flight. 
,    (c)  The  results  of  the  inspection  and 
corrective  action  required  by  paragraph  (b) 
shall  be  noted  in  the  aircraft  engine  log  book. 

(d)  If  excessive  deposits  are  encountered 
and  require  removal  per  paragraph  (b). 


notification  in  writing  must  be  sent  to  the 
Manager  of  the  New  York  Aircraft 
Certification  Office.  Federal  Aviation 
Administration,  New  England  Region, 
specifying  the  following  information: 

(1)  Engine  model,  serial  number,  and  date 
of  inspection. 

(2)  Engine  and  cylinder  time  since 
overhaul/new. 

(3)  Cylinder  and  exhaust  guide  part  number 
or  guide  material. 

(4)  Valve  to  guide  clearances  obtained  by 
cylinder  position. 

(5)  Oil  grades  and  manufacturer  used  since 
overhaul/new. 

(6)  Fuel  type/grades  and  manufacturer 
used  (Note  if  autogas  is  used). 

(7)  Oil  change  frequencies  since  overhaul/ 
new. 

(8)  State(s)  in  which  the  aircraft  is 
generally  flown. 

(9)  Provide  manufacturer's  name  and 
product  description  of  any  oil  and/or  fuel 
additive(s]  used,  and  frequency  of  use. 
(Information  collection  requirements 
contained  in  this  regulation  (§  39.13)  have 
been  approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
paperwork  Reduction  Act  of  1980  (Pub.  L  9fr- 


511)  and  have  been  assigned  OMB  control 
number  2120-0056). 

(e)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(f)  Upon  request,  an  equivalent  means  of 
compliance  with  the  requirements  of  this  AD 
may  be  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office,  Federal  Aviation 
Administration.  181  South  Franklin  Avenue, 
Room  202,  Valley  Stream,  New  York  11581. 

(g)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
maintenance  inspector,  the  Manager,  New 
York  Aircraft  Certification  Office,  may  adjust 
the  compliance  time  specified  in  this  AD. 

The  FAA  will  request  the  approval  of 
the  Federal  Register  to  incorporate  by 
reference  the  manufacturer's  service 
documents  identified  and  described  in 
this  document. 

Issued  in  Burlington,  Massachusetts,  on 
April  15. 1988. 
Lawrence  C.  Sullivan, 
Acting  Director,  New  England  Region. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  284  and  385 
[Docket  Na  RIM8-1»-000] 

Brokering  of  Interstate  Natural  Gas 
Pipeline  Capacity 

April  4,  ISeS. 

agency:  Federal  Enei^y  Regulatory 

Commission,  DOE. 

action:  Notice  of  proposed  rulemaking. 

SUMMARr.  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
proposing  to  allow  holders  of  firm 
transportation  rights  on  an  interstate 
natural  gas  pipeline  to  sell  or  assign 
(broker)  those  rights.  Under  this  notice 
of  proposed  mlemaking  (NOPR),  rights 
to  tiw  pipeline's  system  storage  could 
also  be  brokered  to  the  extent  that  these 
rights  are  subject  to  §S  284.8  and  284.9 
of  the  Commission's  regolatimiiB. 

Two  types  of  authorization  from  the 
Commission  would  be  necessary  for 
brokering  to  occur.  Both  authorizations 
Would  be  in  the  form  of  certificates.  One 
certificate,  calfed  a  system  brokering, 
wroold  be  issued  to  the  pipeline  on 
which  farokeiing  would  occur.  To 
receive  this  certiBcate,  the  applicant 
pipeline  would  have  to  hold  a  blanket 
certificate  tmder  Sidypart  G  of  Part  284 
of  the  Commission's  regulations. 

The  other  certificate,  called  a  blanket 
broker  certificate,  would  be  issued  to 
those  who  wish  to  broker  firm 
transportation  rights.  In  order  to  receive 
this  certificate,  an  interstate  pipeline 
would  have  to  have  a  blanket  certificate 
under  Subpart  G  of  Part  284.  An 
intrastate  pipeline  wishing  to  broker 
would  have  to  be  transporter  under 
Subpart  C  of  the  Commission's 
regulations.  Th»  authorization  would  be 
in  the  form  of  a  limited  jurisdiction 
certificate,  and  would  oply  cover  the 
certificate  holder's  brokering  activities. 
A  blanket  broker  certificate  would 
authorize  the  holder  to  looker  capacity 
on  any  interstate  pipeline  that  has  a 
system  brokering  certificate. 

Under  the  NOPR.  brokered 
transactions  would  be  subject  to  price 
caps  in  markets  that  are  not  workably 
competitive. 

DATES:  An  original  and  14  cc^ies  of  the 
written  comments  on  this  proposed  rule 
must  be  filed  with  the  Commission  by 
May  19. 198a 

addresses:  All  filings  should  refer  to 
Docket  No.  RJ48e-lS-000  and  should  be 
addressed  to:  Ofiice  of  the  Secretary, 
Federal  Energy  Regulatory  Conunission, 


825  North  Capitol  Street  NE.. 
Washington,  DC  20426. 

FOR  RIRTHER  INFORMATION  CONTACT: 

Thomas  ].  Lane,  OfRce  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Conmiission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426  (202)  357- 
8530. 

SUPPLEMENTARY  INPORMATION:  This  is  a 

summary  of  the  Commission's  action  in 
Dodcet  No.  RMe8-13-000  adopted  and 
released  April  4, 1988. 

"Hie  full  text  of  this  Commission 
action  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
Room  1000  at  the  Commission's 
Headquarters,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426.  The 
complete  text  on  diskette  in  Word- 
Perfect format  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
La  Dom  Systems  Corporation,  also 
located  in  Room  1000,  825  North  Capitol 
Street  NE..  Washington,  DC  20426. 

List  of  Sobiactt 

IB  CFR  Part  284 

Continental  shelf,  Natural  gas. 
Reporting  and  recordkeeping 
requirements. 

18  CFR  Part  385 

Administrative  practice  and 
procedure. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  Part  284 
and  Part  385,  Chapter  I,  Title  18,  Code  of 
the  Federal  Regulations,  as  set  forth 
below. 

^  direction  of  the  Commitsion. 
Lois  O.  CuhriL 

Acting  Secretary. 

PART  284— CERTAIN  SM£S  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POLICY 
ACT  OF  1fl78  AND  RELATED 
AUTHORITIES 

1.  The  authority  citation  for  Part  284 
continues  to  read  as  follows: 

Authority:  Natural  Gas  Act,  15  U.S.C  717- 
717w  (1982),  as  amended;  Natural  Gas  Policy 
Act  of  1976, 15  U.S.C.  3301-3432  (1982); 
Department  of  Energy  Organization  Act,  42 
U.S.C.  7101-7352  (1982);  EJO.  12009,  3  CFR 
1978  Comp.,  p.  142. 

2.  A  new  Subpart  ]  consisting  of 

SS  284.281  through  284.283  is  added  to 
read  as  fallows: 

Subpart  J— ■ntoring  of  Intarrtat*  Natural 
Gm  PIimHm  Capacity 

Sec. 

284.281  Definitiom. 

284.2S2  System  t>rokering  certificate. 

284.283  Blanket  broker  certificate. 


Subpart  J    Brokering  of  Interstate 
Natural  Gaa  Pipelina  Capacity 

§284.281    Definltiona. 

(a)"BrQkering"  means  the  sale  or 
assignment  of  a  specific  right  to  firm 
transportation  on  an  interstate  natural 
gas  pipeline. 

(b)  "Spediic  right  to  firm 
transportation"  means  a  right  to  firm 
transportation,  including  storage  subject 
to  Sfi  284.8  and  284.9,  that  is  identified 
by: 

(1)  Receipt  and  delivery  points  of  the 
gas  to  be  transported: 

(2)  The  quantity  of  the  gas  to  be 
transported  on  a  daily  basis:  and 

(3)  The  time  period  during  which  the 
transportation  right  can  be  exercised. 

(c)  "System  lu-okering  certificate" 
means  a  certificate  issued  under 
{284.282. 

(d)  "Blanket  tiroker  certificate"  means 
a  certificate  issued  under  §  284.263. 

(e)  "Original  capacity  holder"  means 
the  first  shipper  to  broker. 

(f)  "Ultimate  capacity  holder"  means 
the  last  shipper  to  hold  a  "specific  right 
to  firm  transportation." 

§  284.282    System  brokering  certificate. 

(a)  Eligibility.  (1)  An  interstate 
pipeline  that  holds  a  blanket  certificate 
under  Subpart  G  of  this  part  may  apply 
for  a  certificate  under  this  section  to 
permit  brokering  aa  its  system. 

(2)  A  certificate  issued  under  this 
section  is  a  certificate  of  public 
convenience  and  necessity  under 
section  7  of  the  Naturai  Gas  Act. 

(b)  Adjustment  to  projected 
inteiTuptible  volumes.  A  pipeline  that 
holds  a  system  brokering  certificate  may 
file  tariff  sheets  to  adjust  its  projected 
interruptible  gas  transportation  volumes 
and  to  make  a  corresponding  adjustment 
to  its  firm  transportation  rates  by 
submitting  an  annual  cost  and  revenue 
study  in  the  form  required  by 

§  154.303(e)  to  support  a  rate 
adjustment,  tmless  the  pipeline  has  a 
pending  rate  proceeding  under  SS  154.63 
or  154.38  or  154.303(e)  in  which  the  base 
period  ended  within  12  months  prior  to 
filing  the  application.  The  pipeline  may 
use  the  base  period  data  from  that 
proceeding  to  satisfy  this  requirement. 

(c)  System  brokering  certificate 
application.  An  application  for  a 
certificate  must  be  accompanied  by  the 
fee  prescribed  in  Part  381  of  this  chapter 
or  a  petition  for  waiver  pursuant  to 

S  381.106  of  this  chapter  and  must 
include: 

(1)  The  name  of  the  interstate 
pipeline; 

(2)  An  original  and  seven  copies  of  the 
certificate  application; 


15062 Federal  Register  /  Vol.  53.  No.  81  /  Wednesday.  April  27.  1998  /  Proposed  Rules 


(3)  The  docket  number  in  which  the 
interstate  pipeline  received  its  blanket 
certificate  under  Subpart  G  of  this  part; 

(4)  Pro  forma  tariff  sheets  that  reflect 
any  rate  changes  elected  under 

§  284.282(b}  and  that  set  forth  the  terms 
and  conditions  under  which  brokering 
will  be  allowed  on  the  pipeline's  system 
including  any  price  caps  that  may  apply; 

(5)  A  form  of  notice  suitable  for 
publication  in  the  Federal  Register,  as 
describedd  in  §  157.9  of  this  chapter, 
which  will  briefly  summarize  the  facts 
contained  in  the  application  in  such  a 
way  as  to  acquaint  the  public  with  its 
scope  and  purpose; 

(6)  A  statement  by  the  interstate 
pipeline  that  it  will  comply  with  the 
terms  and  conditions  of  its  certificate 
issued  under  this  section;  and 

(7)  Unless  the  information  is 
contained  in  the  applicant's  most  recent 
filing  pursuant  to  S  284.12.  a  list  of  aU 
the  applicant's  customers  who  have  a 
specific  right  to  firm  transportation  and 
the  amount  of  pipeline  capacity  reserved 
for  their  use  between  every  receipt  and 
delivery  point.  This  information  may  be 
submitted  within  90  days  of  the  Hling  of 
the  application  under  this  section,  is  the 
pipeline  seeks  authorization  to  permit 
brokering  under  §  284.282{f)(l)(i). 

(d)  Pre-grant  of  abandonment 
Pursuant  to  section  7(b)  of  the  Natural 
Gas  Act,  abandonment  of  transportation 
services  is  authorized  upon  the 
expiration  of  the  contractual  term  of 
each  individual  brokered  transportation 
arrangement  authorized  under  a 
certificate  granted  under  this  sectioa 

(e)  Notice  requirements.  (1)  A  pipeline 
that  holds  a  system  brokering  certificate 
may  include  in  its  tariff  a  requirement  to 
be  notified  by  the  ultimate  capacity 
holder  of  the  following: 

(i)  The  name,  address,  and  telephone 
number  of  any  shipper  who  receives  a 
brokered  specific  right  to  firm 
transportation;  and 

(ii)  The  amount  of  gas  to  be 
transported  between  specified  receipt 
and  delivery  points.  i 

(2)  A  pipeline  that  holds  a  system  | 
brokering  certificate  must  include  in  its 
tariff  a  statement  that  reflects  the 
requirement  in  paragraph  (g)(3)  of  this 
section. 

(f)  Duration  of  certificate.  (l)(i)  Upon 
receipt  of  the  iniformation  required  in 
paragraphs  (c)  (1)  through  (6)  of  this 
section,  the  Commission  may,  if 
requested  by  applicant,  issue  a 
certificate  under  this  section  that 
authorizes  the  brokering  of  capacity  on 
the  pipeline  for  a  term  not  to  exceed  one 
year  &om  the  date  the  pipeline  accepts 


the  certificate,  unless  extended  by  the 
Commission. 

(ii)  The  rate  at  which  the  pipeline's 
capacity  may  be  brokered,  by  holders  of 
certificates  under  S  284.282(f)(l)(i)  of 
this  part,  is  the  pipeline's  maximum 
transportation  rate  established  under 
Part  284  of  this  chapter. 

(2)(i)  Upon  consideration  of  the 
information  submitted  by  the  pipeline 
under  paragraph  (c)(7)  of  this  section, 
the  Commission  may  extend  the 
certificate  to,  or  issue  a  certificate  for.  a 
term  not  to  exceed  three  years. 

(ii)  The  rate  at  which  the  pipeline's 
capacity  may  be  brokered,  by  holders  of 
certificates  under  §  284.282(f)(2)(i)  of 
this  part  will  be  determined  in  the 
proceeding  established  to  consider  the 
information  submitted  by  the  pipeline. 

(g)  Certificate  conditions.  A  certificate 
holder  under  this  section: 

(1)  Must  comply  with  any  certificate 
conditions  the  Commission  may  impose 
in  the  certificate  at  the  time  the 
certificate  is  issued  or  modified; 

(2)  Must  meet  the  requirements  of  Part 
284  and  S  157.20(a)  of  this  chapter,  and 

(3)  May  not  transport  for  an  ultimate 
capacity  holder  unless  the  ultimate 
capacity  holder  has  reported  to  the 
original  capacity  holder  within  seven 
days  after  the  close  of  each  of  the 
pipeline's  billing  cycles: 

(i)  The  name,  address,  and  telephone 
number  of  the  ultimate  capacity  holder; 

(ii)  A  description  of  the  specific  rights 
held,  and  the  price  paid  for  those  ri^ts; 

(iii)  The  quantity  of  gas  actually 
shipped;  and 

(iv)  A  certification  that  the  ultimate 
capacity  holder  has  complied  with  all 
the  requirements  that  applied  to  the 
original  capacity  holder. 

(h)  Revocation.  The  Commission  may 
revoke  a  certificate  under  this  section  ii 
the  pipeline  fails  to  comply  with  any 
conditions  imposed  in  its  certificate. 

§  284.283    Blanket  iKoker  certHieat*. 

(a)  General  rule.  (1)  A  certificate 
holder  under  this  section  may  broker  a 
specific  right  to  firm  transportation  on  a 
pipeline  that  has  a  system  brokering 
certificate. 

(2)  A  certificate  issued  under  this 
section  is  a  certificate  of  public 
convenience  and  necessity  under 
section  7  of  the  Natural  Gas  Act 

(b)  Limited  jurisdiction.  Commission 
jurisdiction  pursuant  to  a  certificate 
under  this  section  is  limited  to  the 
brokering  transactions  of  the  holder  of 
the  certificate.  The  Commission  will 
waive  all  of  its  regulations  with  respect 
to  a  certificate  under  this  section  except 
as  indicated  in  this  section. 

(c)  Eligibility— (1)  General  rule.  Any 


person  may  apply  for  a  certificate  under 
this  section,  subject  to  the  requirements 
in  paragraph  (c)(2)  of  this  section. 

(2)  Specific  requirements.  To  apply  for 
a  blanket  broker  certificate: 

(i)  An  interstate  pipeline  must  have  a 
blanket  certificate  under  Subpart  G  of 
this  part;  and 

(ii)  An  intrastate  pipeline  must 
transport  under  Subpart  C  of  this  part. 

(d)  Blanket  broker  certificate 
application.  An  application  for  a 
certificate  under  this  section  must  be 
accompanied  by  the  fee  prescribed  in 
Part  381  of  this  chapter  or  a  petition  for 
waiver  pursuant  to  S  381.106  of  this 
chapter  and  must  include: 

(1)  The  legal  name  of  applicant; 

(2)  For  an  applicant  other  than  an 
interstate  pipeline,  its  principal  place  of 
business;  whether  it  is  an  individual, 
partnerhsip.  or  corporation;  the  State 
under  the  laws  of  which  it  is  organized 
or  authorized;  and  the  name,  title, 
mailing  address  and  telephone  number 
of  the  person  or  persons  to  whom 
commum'cations  concerning  the 
application  can  be  addressed; 

(3)  An  original  and  seven  copies  of  the 
certificate  application; 

(4)  If  the  applicant  is  an  interstate 
pipeline,  the  docket  number  in  which  it 
received  its  blanket  certificate  under 
Subpart  G  of  this  part; 

(5)  Pro-forma  tariff  sheets  setting  forth 
the  adjustment  required  by  paragraph 
(g)  of  this  section; 

(6)  A  form  of  notice  suitable  for 
publication  in  the  Federal  Register,  as 
described  in  S  157.9  of  this  chapter, 
which  will  briefly  summarize  the  facts 
contained  in  the  application  in  such  a 
way  as  to  acquaint  the  public  with  its 
scope  and  purpose;  and 

(7)  A  statement  that  it  will  comply 
with  the  terms  and  conditions  of  its 
certificate  issued  under  this  section. 

(e)  Pre-grant  of  abandonment. 
Pursuant  to  section  7(b)  of  the  Natural 
Gas  Act.  abandonment  of  transportation 
services  is  authorized  upon  the 
expiration  of  the  contractual  term  of 
each  individual  brokered  transportation 
arrangement  authorized  under  a 
certificate  granted  under  this  section. 

(f)  Conditions  for  all  brokers — (1) 
General  conditions.  Except  as  provided 
in  paragraph  (g)  of  this  section,  a  holder 
of  a  certificate  under  this  section: 

(i)  Must  broker  on  a 
nondiscriminatory  basis  consistent  with 
S§  284.8(b)  and  284.g(b): 

(ii)  Must  comply  with  any  price  caps 
the  Commission  may  impose; 

(iii)  Must  comply  with  the  terms  and 
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conditions  in  the  tarffi  of  1i\B  pipeline  on 
which  the  brokering  is  to  be  performed; 

(iv)  Must  comply  with  the  reporting 
requirements  in  paragraph  (i)  of  this 
section: 

(v)  Must  accept  the  certificate  as 
provided  in  i  lS7^aj  of  this  chapter; 
anid 

(vi)  Is  lifluled  by  all  the  conditions 
imposed  in  the  system  brokering 
certificate  that  is  held  by  the  pipeline  on 
which  the  brokeciag  transaction  occurs. 

(g)  Conditions  for  certain  brokers — (1) 
Interstate  pipelines — (i)  Tariff  sheets. 
An  interstate  pipeline  that  holds  a 
blanket  broker  certificate,  within  30 
days  after  accepting  the  certificate,  must 
fUe: 

(A)  A  rate  schedule  setting  forth  the 
terms  and  conditions  luula-  which  it  will 
broker  and 

(B)  Tariff  sheets  that  reflect  the 
allocation  of  Account  No.  858  costs 
among  sales  services,  transportation 
services,  and  brokering  activities, 
supported  by  an  annual  cost  and 
revenue  study  in  the  form  required  by 
§  154.303(e)  of  this  chapter,  imless  the 
pipeline  has  a  peiuiing  rate  proceeding 
under  §§  154.63. 154.38  or  154.303(e).  it 
may  use  the  base  period  data  from  that 
proceeding  so  long  as  the  base  period 
ended  within  12  months  of  the 
application  for  the  certificate  uiuler  this 
section. 

(ii)  Rates.  (A)  ff  the  rates  for  sales  or 
transportation  services  in  the  tariff 
sheets  submitted  under  paragraph 
(g)(l)(iKB)  of  this  section  are  lower  than 
the  rates  currently  in  effect,  the  tariff 
sheets  containing  these  rates  will 
become  effective,  subject  to  refund,  on 
the  date  the  pipeline  commences 
bFokering  activity. 

.(B)  If  the  rates  for  sales  or 
transportation  service  in  tariff  sheets 
submitted  under  paragraph  (g)(l)(i)(B)  of 
this  section  are  higher  than  the  currently 
effective  rates,  the  tariff  sheets 
containing  these  rates  will  be  subject  to 
the  Commission's  suspension  power 
under  section  4  of  the  Natural  Gas  Act. 

(iii)  Bundling  prohibited.  An  interstate 
pipeline  that  holds  a  certificate  under 
this  section  must  make  its  brokered 
services  available  separately  from  tis 
other  transportation  services. 

(2)  Intrastate  pipelines.  An  intrastate 
pipeline  that  holds  a  blanket  broker 
certificate  must  continue  to  provide 
transportation  under  Subpart  C  for  the 
duration  of  the  time  petioids  specified 
within  any  capacity  rights  it  brokered. 

(3)  Local  distribution  companies.  A 
local  distribution  company  ihit  holds  a 
certificate  to  broker  under  this  section 
must  broker  in  accordance  with  any 
applicable  state  regulations. 


(h)  Rights  and  obligations. 

(1)  Except  as  provided  in  paragraph 
(h)(2)  of  this  section,  the  ultimate 
capacity  holder  has  all  the  rights  and 
obligations  of  the  original  capacity 
holder. 

(2)  Unless  the  pipeline  on  whidi  the 
brokering  transaction  occurs  agrees 
otherwise,  the  original  capacity  holder  is 
obligated  to  pay: 

(i)  The  commodity  charge  for  any 
brokered  capacity  used;  and 

(ii)  Any  reservation  fee. 

(i)  Reporting  requirements.  An 
original  capacity  holder  must  report  to 
the  CamniiBsion  on  a  quarteriy  basis  in 
the  manner  prescribed  in  |  385.2011  of 
this  chapter  with  respect  to  each 
ultimate  capacity  holder 

(1)  The  name,  address,  and  telephone 
number  of  the  ultimate  capacity  holder; 

(2)  Any  corporate  affiliation  between 
the  ultimate  capacity  holder  and  the 
original  capacity  holder; 

(3)  A  description  of  the  specific  rights 
held  on  each  pipeline  and  the  price  paid 
for  those  rights;  and 

(4)  The  quantity  of  gas  actually 
shipped. 

G)  Revocation.  The  Commission  may 
revoke  a  certificate  under  this  section  if 
the  holder  fails  to  comply  with  any 
conditions  in  its  certificate  or  fails  to 
comply  with  any  of  the  requirements  of 
this  section. 

PART  385— RULES  OF  PRACTICE  AND 
PROCEDURE 

3.  The  authority  citation  for  Part  385 
continues  to  read  as  follows: 

Authocity:  Department  of  Energy 
Organization  Act.  42  U.S.C.  7101-7352  (1982: 
EO.  12009,  3  CFR  197S  Comp.,  p.  142; 
Administrative  Procedure  Act,  4  U.S.C.  551- 
557  (1982):  Independent  Offices 
Appropriations  Act.  31  U.S.C.  9701  (1982); 
Federal  Power  Act  16  U.S.C.  7910-825r  (1982; 
Natural  Gas  Policy  Act  15  U.S.C.  3301-3432 
(1982);  Public  Utility  Regulatory  Policies  Act 
16  U.S.C.  2601-2645  1982);  Interstate 
Conunerce  Act  49  U.S.C  l-n27  (1976). 

4.  In  §  385.2011,  a  new  paragraph 
(b)(5)  is  added  to  read  as  follows: 

§  385.201 1    Procedures  for  finng  an 
electronic  medium. 

***•■* 

(b)  *  •  * 

(5)  Certificate  appHcations  and 
quarterly  reports  filed  under  Subpart  J  of 
Part  284. 

*  *  *  *  « 

[PR  Doc.  88-8428  Fikd  4-26-88:  8:45  am) 

WLUfM  CODE  S71S.01-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wags  and  Hour 
Division 

29  CFR  Parts  51«  and  530 

Emptaymsnt  of  Homowoftcsrs  in 
Cortaiw  Industries;  Records  To  Be  Kept 
by  Emplojfors;  Extension  of  Oommsnt 
Period 

AQENCV:  Wage  and  Hour  Division.  ESA, 
Labor. 

ACnoit  Notice  of  proposed  rulemaking; 
Extension  of  comment  period. 

summary:  This  document  extends  the 
period  for  filing  comments  on  the  notice 
of  proposed  rulemaking  concerning 
Parts  516  and  530  of  Title  29  of  the  Code 
of  Federal  Regulations.  The  proposed 
changes  would  modify  the  current 
restrictions  on  the  employment  of 
industrial  homeworkers  in  certain 
industries. 

DATE:  Comments  must  be  received  on  or 
before  May  13, 1988. 

ADDRESS:  Written  comments  should  be 
addressed  to  Paula  V.  Smith, 
Administrator,  Wage  and  Hour  Division, 
U.S.  Department  of  Labor,  Room  S-3502, 
200  Constitution  Avenue  NW., 
Washington,  DC  20210.  Commenters 
who  wish  to  receive  notification  of 
receipt  of  comments  are  requested  to 
include  a  self-addressed,  stamped  post 
card. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  M.  Flynn,  Deputy  Administrator, 
Wage  and  Hour  Division,  U.S. 
Department  of  L.abor,  Room  S-3502,  200 
Constitution  Avenue  NW.,  Washington, 
DC,  20210.  (202)  523-8305.  This  is  not  a 
toll-free  number. 

SUPPI.EMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  30, 1988  (53 
FR  10342),  the  Department  of  I^bor 
published  a  proposed  rule  which  would 
amend  existing  29  CFR  Parts  516  and 
530.  The  current  regulations  restrict, 
pursuant  to  section  11(d)  of  the  Fair 
Labor  Standards  Act  the  employment  of 
industrial  homeworkers  in  women's 
apparel;  jewelry  manufacturing:  gloves 
and  mittens;  button  and  buckle 
manufacturing;  handkerchief 
manufacturing;  and  embroideries. 
These  same  regulations  currently  permit 
the  employment  of  homeworkers  in  the 
knitted  outerwear  industry,  provided  the 
employer  first  obtains  a  certificate  from 
the  Department  of  Labor.  Under  the 
proposed  rule,  homeworic  would  be 
permitted  in  the  restricted  industries 
(other  than  in  women's  apparel  and  in 
hazardous  operations  in  jewelry 


15084  Federal  Regbter  /  Vol.  53.  No.  81  /  Wednesday.  April  27.  1988  /  Proposed  Rules 


Federal  Register  /  Vol.  53.  No.  81  /  Wednesday.  April  27.  1988  /  Proposed  Rules 15065 


manufacturing)  under  a  certification 
system  somewhat  similar  to  that  used  in 
the  knitted  outerwear  industry.  The 
proposal  would  also  establish  new 
enforcement  mechanisms  and  revise 
recordkeeping  requirements  for 
employers  of  homeworkers. 

Comments  were  requested  to  be 
submitted  on  or  before  April  29, 1988. 
The  Department  has  determined  that  it 
is  appropriate  to  extend  the  comment 
period  until  May  13, 1988,  in  order  to 
afford  interested  parties  an  opportunity 
to  submit  more  thoroughly  developed 
comments. 

Signed  at  Washington,  DC  on  this  22nd  day 
of  April  1988. 

Paula  V.  Smith. 

Administrator.  Wage  and  Hour  Division, 
Employment  Standards  Administration. 
(FR  Doc.  88-9295  Filed  4-28-88;  8:45  am] 

nUJNG  COOE  4510-27-« 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 


30  CFR  Part  750 


Federal  Program  for  Indian  Lands; 
Requirements  for  Surface  Coal  Mining 
and  Reclamation  Operations  on  Indian 
Lands  j 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTKM:  Notice  of  reopening  of  public 
comment  period. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
of  the  United  States  Department  of  the 
Interior  is  reopening  the  comment  period 
on  the  proposed  rule  to  clarify  and 
amend  certain  portions  of  the 
regulations  governing  surface  coal 
mining  and  reclamation  operations  on 
Indian  lands.  This  action  will  afford 
additional  time  for  public  comment. 
date:  Written  Comments:  The  comment 
period  is  reopened  until  5:00  p.m. 
Eastern  time  on  May  12, 1988. 
addresses:  Written  Comments:  Hand- 
deliver  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
Administrative  Record,  Room  5131, 1100 
L  Street.  NW.,  Washington,  DC;  or  mail 
to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  Room  5131-L, 
1951  Constitution  Ave.,  NW.. 
Washington.  DC  20240. 
FOR  FURTHER  INFORMATKHI  CONTACT: 
Suzanne  Hudak.  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
U.S.  Department  of  the  Interior,  1951 
Constitution  Ave.,  NW.,  Washington. 


DC  20240:  Telephone;  202-343-4540 
(Commercial  or  FTS). 
SUPPLEMENTARY  INFORMATION:  On 
February  10, 1988.  OSMRE  published  in 
the  Federal  Register  a  proposed  nile  that 
would  clarify  and  amend  portions  of  its 
rules  at  30  CFR  Part  750  governing  the 
■regulation  of  surface  coal  mining  and 
reclamation  operations  on  Indian  lands 
(53  FR  3992).  The  proposed  rule  would 
clarify  certain  jurisdictional  issues  and 
would  amend  the  regulations  with 
respect  to  permit  application  content 
requirements  and  incorporation  of  terms 
and  conditions  in  coal  leases  on  Indian 
lands. 

The  Fedwal  Register  notice  of  the 
proposed  rulemaking  stated  that 
comments  would  be  accepted  by 
OSMRE  until  5:00  p.m.  Eastern  time  on 
April  20. 1988.  The  notice  also  stated 
that,  upon  request,  OSMRE  would  hold 
public  hearings  or  public  meetings  on 
the  proposed  rule  in  Washington,  DC 
and  Denver,  Colorado.  OSMRE  received 
several  requests  for  a  public  hearing  in 
Denver  and  a  hearing  was  held  at  that 
location  on  April  13, 1988.  At  that 
hearing,  OSKflRE  received  requests  for 
an  extension  of  the  public  comment 
period  to  allow  the  commenters 
additional  time  to  prepare  their  written 
comments  on  the  proposed  rule. 

In  response  to  these  requests,  OSMRE 
by  this  notice  is  reopening  the  comment 
period  for  15  days  and  will  accept 
written  comments  on  the  proposed  rule 
until  May  12. 1988.  at  the  address 
specified  above  under  "ADDRESSES." 

Dated:  April  21, 1988. 
J.P.  Cnunrine. 

Acting  Director,  Office  of  Surface  Mining 

Reclamation  and  Enforcement. 

[FR  Doc.  88-9241  Filed  4-26-88;  8:45  am] 

MLUNO  CODE  4310-OS-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL-3370-4;  FL-023] 

Approval  and  Promulgation  of 
Implementation  Plans;  Florida; 
Approval  of  Plan  Revisions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  ride. 

summary:  In  this  action.  EPA  is 
proposing  to  approve  revisions  to  the 
Florida  State  Implementation  Plan  (SIP) 
which  were  submitted  by  the  Florida 
Department  of  Environmental 
Regulation  (FDER)  on  November  19. 
1986,  and  June  12, 1987.  EPA  is  deferring 


action  on  the  revisions  fo  Rule  17- 
2.210(2)  (Air  Operating  Permits),  since 
EPA  cuirendy  does  not  have  regulations 
for  evaluating  operating  permit 
programs  and  consequendy  does  not 
recognize  operating  permit  programs  as 
being  part  of  a  SIP.  Also.  EPA  is  taking 
no  action  on  the  revisions  to  Rules  17- 
2.660  (Standards  of  Performance  for 
New  Stationary  Sources  (NSPS)  and  17- 
2.670  (National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP)) 
since  NSPS  and  NESHAP  regulations 
are  not  required  by  section  110  of  the 
Clean  Air  Act  to  be  part  of  the  State's 
SIP.  The  submittal  amends  regulations 
contained  in  the  Florida  Administrative 
Code  (FAC).  Chapter  17-2  (Air 
Pollution),  and  will  incorporate  Rule  17- 
103.150  (Public  Notice  of  Application 
and  Proposed  Agency  Action)  as  part  of 
the  SIP.  These  revisions  include:  the 
addition  of  a  new  definition  and 
revisions  to  others;  the  revision  of  the 
primary  units  of  the  carbon  monoxide 
ambient  air  quality  standard  to  parts  per 
million  instead  of  milligrams  per  cubic 
meter  revision  of  the  method  for 
calculating  prevention  of  significant 
deterioration  (PSD)  increment 
consumption  to  conform  to  current  EPA 
policy;  relabelling  to  the  tables  in  Rule 
17-2.700;  addition  of  provisions  for  air 
curtain  incinerators;  minor  PSD  rule 
revisions;  revision  of  public  notice 
provisions;  minor  revisions  regarding 
permitting;  and  addition  of  new  testing 
provisions  for  sources  on  cold  standby 
or  temporary  shutdown.  These 
regulation  changes  are  minor  in  nature 
and  serve  merely  to  update  the  Florida 
regulations.  Several  revisions  which 
were  submitted  in  this  package  will  be 
acted  upon  in  separate  notices. 

DATES:  To  be  considered,  comments 
must  be  received  on  or  before  May  27. 
1988. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Stuart  Perry  of  EPA 
Region  IV  (address  below).  Copies  of 
the  material  submitted  by  Florida  may 
be  examined  during  normal  business 
hours  at  the  following  locations: 

Environmental  Protection  Agency, 
Region  IV.  Air  Programs  Branch.  345 
Courdand  Street,  NE.,  Atlanta, 
Georgia  30365. 

Florida  Department  of  Environmental 
Regulation.  Bureau  of  Air  Quality 
Management,  Twin  Towers  Office 
Building,  2600  Blair  Stone  Road. 
Tallahassee.  Florida  32301. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stuart  Perry  of  the  EPA  Region  IV  Air 
Programs  Branch  at  the  address  given 
above,  telephone  (404)  347-2864  or  FTS 
257-2864. 


SUPPLEMENTARY  INFORMATION:  On 

November  19, 1986,  and  June  12. 1987, 
the  FDER  submitted  to  EPA  for  approval 
revisions  to  the  Florida  SIP,  and  EPA  is 
today  proposing  to  approve  a  number  of 
them.  These  submittals  contained 
certification  that  adoption  of  the 
revisions  had  been  preceded  by 
adequate  notice  and  public  hearing.  A 
discussion  of  these  revisions  now 
follows. 

•  Rule  17-2.100  (Definitions)  was 
amended  by  adding  the  definition  of  an 
"Air  Curtain  Incinerator."  With  the 
addition  of  the  new  definition,  the  rule's 
definitions  were  renumbered  to  account 
for  the  additional  definition.  The 
definition  of  "Baseline  Concentration" 
was  amended  to  make  FDER's  method 
of  calculating  prevention  of  significant 
deterioration  (PSD)  increment 
consumption  conform  to  current  EPA 
policy.  The  definition  of  "modification" 
was  amended  to  include  the  word 
"source"  when  describing  the  extent  to 
which  a  modification  can  occur  (i.e..  a 
change  can  occur  to  an  individual 
emission  point  or  to  the  entire  facility). 

•  Rule  17-2.210  (Permits  Required) 
was  amended  to  provide  that  "an 
appropriate"  permit  shall  be  obtained 
prior  to  beginning  modification,  or  initial 
or  continued  operation  of  the  source. 
Previously,  the  rule  spoke  only  about 
obtaining  a  permit  prior  to  beginning 
construction  of  a  source.  In  Section  (1) 
(Air  Construction  Permits),  the  word 
"proposed"  was  placed  before  "new 
modified  source"  to  show  that  until  a 
construction  permit  is  issued,  the  project 
is  still  only  a  proposal.  Also,  the  word 
"beginning"  construction  was  replaced 
with  "commencement  of  construction. 
The  first  sentence  now  reads  "An  air 
construction  permit  shaU  be  obtained  by 
the  owner  or  operator  or  any  proposed 
new  or  modified  source  prior  to 
commencement  of  construction  or 
modification".  There  was  some 
confusion  regarding  the  intent  or 
meaning  of  this  change  since  the 
definition  of  "commence  construction" 
means  that  the  owner  has  already 
obtained  all  preconstruction  permits  and 
approvals  required  under  federal  air 
pollution  control  laws  and  regulations.  It 
seemed  as  if  the  State  was  requiring  the 
source  to  obtain  a  permit  prior  to 
obtaining  a  permit.  On  August  12, 1987. 
FDER  forwarded  to  EPA  an  explanation 
(see  technical  support  document)  as  to 
how  the  phrase  "commencement  of 
construction"  was  to  be  used.  FDER 
stated  that  the  revision  "does  not 
confuse  or  change  the  rule's  requirement 
that  a  construction  permit  must  be 
obtained  before  construction  start-up; 
the  term  'commence  construction'  as 


defined  by  17-2.100(45)  is  not  identical 
or  interchangeable  with  the  phrase 
'commencement  of  construction'  as  used 
in  17-2.210(1)."  In  Section  (2)  (Air 
Operating  Permits),  there  are  numerous 
revisions.  However,  EPA  is  deferring 
action  on  these  revisions  since  EPA 
currently  has  no  regulations  or  guidance 
which  specify  the  requirements  for  an 
approvable  operating  permit  program 
and  consequendy  does  not  recognize 
such  operating  permit  programs  as  part 
of  a  SIP.  EPA  is  planning  on  proposing 
operating  permit  regulations  in  the  near 
future  as  a  result  of  the  Chemical 
Manufacturers  Association  (CMA) 
rulemaking  pursuant  to  the  out  of  court 
settlement.  If  and  when  EPA 
promulgates  the  operating  permit 
regulations,  EPA  will  take  action  to 
approve  or  disapprove  the  provisions  at 
that  time.  For  a  more  detailed  discussion 
on  this  issue  see  the  technical  support 
document  which  is  available  for  public 
inspection  at  EPA's  Regional  Office  in 
Atlanta,  Georgia.  Section  (3) 
(Exemptions)  was  amended  to  include 
an  exemption  from  permitting  for  a 
portable  air  curtain  incinerator  which 
will  not  operate  at  any  one  site 
continuously  more  than  six  months  or 
will  not  operate  at  any  FDER  permitted 
landfill.  However,  to  remain  exempt,  the 
air  curtain  incinerator  shall  comply  with 
all  applicable  provisions  of  FAC 
Chapter  17-5  (Open  Burning  and  Frost 
Protection  Fires). 

•  Rule  17-2.220  (Public  Notice  and 
Comment)  was  amended  to  remove  any 
references  to  FAC  Chapter  17-1  and 
replace  it  with  FAC  Rule  17-103.150,  and 
make  the  provisions  of  Rule  17-103.150. 
as  a  minimum,  applicable  to  all 
construction  permit  applications.  Rule 
17-103.150  was  submitted  for  approval 
as  part  of  the  Florida  SIP.  Further 
amendments  to  the  rule  will  simplify  the 
notice  requirements  for  minor  sources 
and  modifications  by  limiting  the  30-day 
notice  and  associated  provisions  to  only 
those  permits  issued  under  PSD  or 
Nonattainment  Area  New  Source 
Review  rules,  and  for  minor  sources 
have  a  14-day  notice  requirement  and 
other  provisions  as  specified  in  Rule  17- 
103.150.  Also,  the  amendments  eliminate 
a  Florida  requirement  (previous  17- 
2.220(2)(a))  to  publish  newspaper  notices 
in  the  Florida  Administrative  Weekly 
within  14-days  of  when  a  complete 
permit  application  for  sources  requiring 
a  Best  Available  Control  Technology 
(BACT)  determination  is  received.  This 
notice  merely  serves  to  notify  the  public 
that  an  application  has  been  received. 
This  requirement  was  originally 
established  by  the  State  in  addition  to 
the  public  hearing  requirements  required 


by  EPA  pursuant  to  40  CFR  51.102.  The 
pubhc  hearing  requirements  required 
pursuant  to  40  CFR  51.102  have  been 
retained  and  are  still  required  by  the 
State  and  EPA. 

•  Rule  17-2.300  (Ambient  Air  Quality 
Standards)  was  amended  to  express  the 
carbon  monoxide  ambient  air  quality 
standard  primary  units  in  parts  per 
million,  and  as  an  alternate  standard  it 
is  expressed  in  milligrams  per  cubic 
meter.  Previously,  the  primary  units 
were  milligrams  per  cubic  meter. 

•  Rule  17-2.310  (Maximum  Allowable 
Increases  (Prevention  of  Significant 
Deterioration  Increments))  was 
amended  to  make  FDER's  method  of 
calculating  PSD  increment  consumption 
conform  to  EPA  policy.  This  SIP  revision 
resulted  from  FDER's  agreeing  to  revise 
its  method  of  calculating  increment 
consumption  to  agree  with  EPA's 
method  in  order  to  satisfy  the 
conditional  approval  of  the  Florida  PSD 
regulations  published  on  November  22, 
1983  (48  FR  52713). 

•  Rule  17-2.450  (Designation  of 
Prevention  of  Significant  Deterioration 
(PSD)  Areas)  was  amended  to  establish 
the  baseline  dates  for  the  sulfur  dioxide 
and  particulate  matter  PSD  areas  as 
December  27, 1977.  Pursuant  to  40  CFR 
51.166,  the  baseline  date  in  any  baseline 
area  is  considered  to  be  the  earliest  date 
after  August  7, 1977,  that  a  major 
stationary  source  or  major  modification, 
subject  to  40  CFR  52.21  or  regulations 
approved  pursuant  to  40  CFR  51.166, 
submits  a  complete  application  to 
construct  or  modify.  In  Florida,  the 
entire  state  is  one  baseline  area,  so  it 
has  one  baseline  date.  The  revision  to 
Rule  17-2.450  makes  this  clear  to  the 
public. 

•  Rule  17-2.500  (Prevention  of 
Significant  Deterioration)  was  amended 
to  recognize  that  when  a  baseline  date 
is  established,  the  State  will  publish 
such  date  in  the  Florida  Administrative 
Weekly  within  one  year  of  the 
establishment  of  such  date.  In  addition, 
section  (2)(e)4.a.  (Creditable  Emission 
Changes)  is  revised  by  the  addition  of 
new  language  which  provides  for  a  more 
restrictive  application  of  creditable 
emission  reductions.  There  are  also 
some  minor  reorganizing/restructuring 
revisions  which  are  included.  The  new 
provision  disallows  PSD  credits  for 
nonattainment-related  emission 
reductions  in  the  redesignated  areas. 
These  revisions  were  originally 
submitted  on  August  12, 1983.  However, 
due  to  an  error  in  the  wording  of  the 
revisions,  which  EPA  indicated  to  the 
State  was  not  approvable,  FDER  notified 
EPA  on  November  30, 1983,  that  they 
were  withdrawing  from  consideration 
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the  revisions  to  section  (2)(e)4a-  The 
State  corrected  the  wording  deHciency 
and  included  the  correction  as  part  of 
the  November  19, 1986,  submittal. 
Subsequently  on  June  12, 1987,  FDER 
requested  that  EPA  consider  for 
approval  the  August  12, 1983,  revisions 
which  were  withdrawn,  including  the 
corrected  wording  submitted  on 
November  19, 1936. 

Further  corrective  amendments 
include  revisions  to  Tables  500-1,  500-2. 
and  500-3.  Table  500-1  (Major  Facility 
Categories)  was  revised  by  adding  the 
word  "acid"  to  two  categories  as 
follows:  hydrofluoric  "acid"  plants,  and; 
sulfuric  "acid"  plants.  Table  500-2 
(Regulated  Air  Pollutants-Significant 
Emission  Rates)  was  revised  by 
changing  the  title  of  one  entry  from 
"Nitrogen  Dioxide"  to  "Nitrogen 
Oxides"  which  agrees  with  EPA's  title. 
Table  500-3  (De  Minimis  Ambient 
Impacts)  was  revised  to  agree  with 
current  EPA  requirements  regarding  de 
minimis  ambient  impacts  for  the 
following  pollutants:  Lead,  BeryUium. 
Total  Reduced  Sulfur.  Reduced  Sulfur, 
and  Hydrogen  Sulfide.  The  "de  minimis 
ambient  impacts"  are  prescribed 
ambient  concentrations  levels  which 
determine  if  a  major  modi^cation  or 
major  new  source  will  have  to  conduct 
pre-construction  and  post-construction 
monitoring,  all  of  which  is  dependent 
upon  whether  these  predicted 
concentration  levels  will  be  exeeded  by 
the  emission  increase  from  the 
modification  or  construction  of  the 
source. 

•  Rule  17-2.510  (New  Source  Review 
for  Nonattainment  Areas)  was  revised 
as  part  of  this  submittal.  However,  these 
revisions  will  be  incorporated  in  a  later 
notice  which  will  discuss  the 
approvability  of  the  entire  rule,  which 
up  until  this  time  has  not  been  proposed 
for  approval.  The  entire  rule's  approval 
has  been  on  hold  pending  an  EPA  policy 
decision  regarding  the  use  of  a 
plantwide  definition  of  a  source.  EPA 
has  recently  outlined  procedures  for 
approving  regulations  which  will  use  the 
plantwide  deHnition  of  a  source,  and  is 
in  the  process  of  reviewing  Florida's  rule 
for  agreement  with  the  new  policy. 

•  Rule  17-2.600  (Specific  Source 
Emission  Limiting  Standards)  was 
amended  to  include  regulations  for  the 
use  of  an  air  curtain  incinerator  and  to 
establish  a  visible  emissions  standard 
for  kraft  recovery  furnaces  equipped 
with  dry  collectors.  The  lattter  will  be 
discussed  in  a  separate  notice  after  the 
final  approval  of  the  Florida  111(d)  plan 
for  kraft  pulp  mills. 

•  Rule  17-2.700  (Stationary  Point 
Source  Emission  Test  Procedures)  was 
amended  to  include  a  provision  that  the 


submittal  of  an  emission  compliance  test 
wil  not  be  required  for  a  permit  renewal 
on  a  source  if  during  the  year  prior  to 
renewal  the  soiu^e  did  not  operate  or  in 
the  case  of  a  fuel  burning  source,  burned 
liquid  and/or  solid  fuel  for  a  total  of  no 
more  than  400  hours. 

In  addition.  Section  (6)(b)  (EPA  Test 
Procedures)  and  17-2.700  Table  I 
(Applicable  Test  Procedures  for  Point 
Source  Compliance  Tests)  were 
amended  to  include  EPA  Method  16A  as 
a  test  method  for  determination  of  total 
reduced  sulfur  emission  (TRS)  from 
stationary  sources.  These  revisions  will 
be  processed  in  a  separate  notice  after 
the  final  approval  of  the  Florida  111(d) 
plan  for  kraft  pulp  mills. 

Further  amendments  include  the 
renumbering  of  17-2.700  Table  I  and 
Table  II  as  Table  700-1  and  Table  700-2. 

•  Rule  17-2.710  (Continuous  Emission 
Monitoring  Requirements)  was  amended 
to  include  EPA  Method  16A  as  a  test 
method  for  determination  of  TRS 
emissions.  This  revision  will  be 
processed  in  a  separate  notice  after  the 
final  approval  of  the  Florida  111(d)  plan 
for  kraft  pulp  mills. 

Further  details  pertaining  to  these 
regulation  changes  are  contained  in  the 
Technical  Support  Document,  which  is 
available  for  public  inspection  at  EPA's 
Regional  Office  in  Atlanta,  Georgia. 

Proposed  Action 

EPA  proposes  to  approve  the 
regulation  changes  which  were 
submitted  to  EPA  on  November  19, 1986 
and  June  12, 1987,  as  detailed  in  this 
notice.  EPA  is  deferring  action  on 
revisions  to  Rule  17-2.210(2)  (Air 
Operating  Permits)  since  EPA  currently 
has  no  regulations  or  guidance  which 
specify  the  requirements  for  an 
approvable  operating  permit  program 
and  consequently  does  not  recognize 
such  operating  permit  programs  as  part 
of  a  SIP.  In  addition,  EPA  is  taking  no 
action  on  the  revisions  to  Rule  17-2.660 
and  Rule  17-2.670  since  NSPS  and 
NESHAP  regulations  are  not  required  by 
Section  110  of  the  Act  to  be  part  of  the 
State's  SIP. 

Under  5  U.S.C.  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
(See  46  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Carbon 
Monoxide.  Intergovernmental  relations, 
Lead.  Nitrogen  dioxide.  Particulate 
matter.  Sulfiir  oxides. 


Authority:  42  U.S.C.  7401-7642. 

Date:  November  20, 1987. 
Charles  H.  Sutfin, 

Acting  Deputy  Regional  Administrator. 
[FR  Doc.  88-9234  Filed  4-26-B8;  8:45  am] 

BILUNO  CODE  SSeO-SO-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

[Docket  No.  FEMA-6923] 

Proposed  Flood  Elevation 
Determinations 

agency:  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency. 
ACTION:  Proposed  rule;  correction. 

SUMMARY:  This  document  corrects  a 
Notice  of  Proposed  Determinations  of 
base  (100-year)  flood  elevations 
previously  published  at  53  FR  4682  on 
February  17, 1988.  This  correction  notice 
provides  a  more  accurate  representation 
of  the  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  for  the  Township  of 
Westfall,  Pike  County,  Pennsylvania. 
FOR  FURTHER  INFORMATION  CONTACT 
John  L.  Matticks,  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472.(202)646-2787. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  correction  to 
the  Notice  of  Proposed  Determinations 
of  base  (100-year)  flood  elevations  for 
selected  locations  in  the  Township  of 
Westfall,  previously  published  at  53  FR 
4682  on  February  17. 1988,  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  93-234). 
87  Stat.  980.  which  added  section  1363  to 
the  National  Flood  Insurance  Act  of 
1968  (Title  XIH  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L 
90-448)).  42  U.S.C.  4001-4128.  and  44 
CFR  Part  67. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance,  Floodplains. 

PART  67-{  AMENDED] 

The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

On  page  4682.  in  the  February  17. 1988 
issue  of  Federal  Register,  the  entries 
under  Westfall  (Township),  Pike  County, 
are  correctly  revised  to  read  as  follows: 


Source  of  flooding  and  location 


Delaware  Riv9r 
1,160  feet  downstream  of  downstream 

corporate  limits 

1.5  miles  upstream  from  downstream 

corporate  limits 

2.5  miles  upstream  from  downstream 

corporate  limits 

Approximately  .5  mile  downstream  from 

.   upstream  corporate  limits 

At  upstream  corporate  limits 


#Oeptti 
in  feet 
above 
ground. 
'Eleva- 
tion in 
feet 
((4GV0) 


•408 

•414 

•417 

•431 
•434' 


Harold  T.  Duryee, 

Administrator,  Federal  Insurance 
A  dministration. 

Issued:  April  21. 1988. 
(FR  Doc.  88-9204  Filed  4-26-88;  8:45  am] 

BtUJNQ  CODE  •71>-21-« 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  74-14;  Notic*  56] 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash  Protection 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 

action:  Denial  of  petitions  for 
reconsideration. 

SUMMARY:  Standard  No.  208.  Occupant 
Crash  Protection,  provides  for  the 
phase-in  implementation  of  an 
automatic  restraint  requirement  for  the 
front  outboard  seats  in  passenger  cars. 
This  phase-in  began  on  September  1. 
1986.  with  full  implementation  scheduled 
for  September  1, 1989.  On  October  17. 
1986,  the  agency  published  a  final  rule 
exempting  convertibles  from  the 
automatic  restraint  requirements  during 
the  phase-in  period,  based  on  its 
conclusions  that  a  requirement  for 
convertibles  to  comply  with  the 
automatic  restraint  requirements  would 
not  be  reasonable,  practicable,  or 
appropriate  for  that  vehicle  type  during 
the  phase-in  period.  In  that  rule.  NHTSA 
stated  that  it  would  re-examine  the 
question  of  whether  the  automatic 
restraint  requirement  should  be  retained 
for  convertibles  manufactured  on  or 
after  September  1. 1989.  at  a  later  date. 

On  March  30. 1987.  NHTSA  published 
a  notice  annoimcing  that  the  automatic 
restraint  requirements  would  be 


retained  for  convertibles  manufactured 
on  or  after  September  1. 1989.  One  of  the 
primary  reasons  for  the  agency's 
decision  was  the  anticipated 
widespread  availability  of  driver-side 
air  bag  systems  for  passenger  cars.  The 
increased  production  of  driver-side  air 
bag  systems  will  decrease  the  cost  of 
those  systems,  thus  making  it  easier  for 
manufacturers  to  install  air  bags  in  cars 
that  are  produced  in  low  volumes,  such 
as  convertibles.  Further,  the  agency 
obtained  information  from  a 
manufacturer  that  it  was  possible  to 
install  a  motorized  automatic  safety  belt 
system  in  some  types  of  convertibles 
without  having  to  make  signiflcant 
structural  changes  to  those  vehicles. 
Accordingly.  NHTSA  concluded  that  it 
was  appropriate  to  require  convertibles 
to  comply  with  the  automatic  restraint 
requirements  after  August  31. 1989. 

Petitions  for  reconsideration  of  the 
March  30  notice  were  filed  by  C  &  C, 
Incorporated  and  Isis  Imports.  After 
evaluating  these  petitions.  NHTSA  sees 
no  basis  for  altering  its  previous 
decision  to  retain  the  automatic  restraint 
requirements  for  convertibles 
manufactiu^d  on  or  after  September  1. 
1989. 

C  &  C.  Incorporated  also  asked  in  its 
petition  that  the  agency  change  its  long- 
standing interpretation  of  the  term 
"convertible",  so  as  to  classify  T-top 
vehicles  as  convertibles.  The  current 
defmition  of  "convertibles"  has  been  the 
same  since  1976,  and  is  used  for  the 
purposes  of  safety  standards  in  addition 
to  Standard  No.  208.  It  is  not  clear  that 
reclassifying  T-top  as  convertibles 
would  have  any  noteworthy  effects 
during  the  phase-in  period,  because  at 
least  60  percent  of  a  manufacturer's 
annual  production  of  passenger  cars  can 
be  equipped  with  manual  belts  during 
the  phase-in  period.  Since  T-tops 
account  for  only  about  one  percent  of 
annual  production,  the  manufacturers 
appears  to  have  ample  flexibility  to 
comply  with  the  phase-in  requirements 
for  automatic  restraints  and  order  their 
normal  allotment  of  T-top  cars.  After  the 
phase-in  period  has  expired,  all 
passenger  cars  must  be  equipped  with 
automatic  restraints,  regardless  of 
whether  they  are  classified  as 
convertibles.  Therefore,  this  request  for 
a  change  to  the  agency's  definition  of  a 
"convertible"  is  denied. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Richard  Strombotne.  Chief. 
Crashworthiness  Division,  NRM-12, 
NHTSA,  Room  5320.  400  Seventh  Street 
SW.,  Washington.  DC  20590  (202-366- 
2264). 


SUPPLEMENTARY  INFORMATION: 
Background 

On  July  11. 1984  (49  FR  28962).  the 
Department  of  Transportation 
announced  its  decision  on  occupant 
crash  protection.  The  decision  provided 
for  the  phased-in  implementation  of  an 
automatic  restraint  requirement  for  the 
front  outboard  seats  in  passenger  cars, 
including  convertibles.  The  phase-in 
began  on  September  1, 1986,  with  full 
implementation  to  take  place  on 
September  1. 1989.  The  decision  also 
announced  that  the  Department  was 
considering  whether  to  rescind  the 
automatic  restraint  requirement  for 
convertibles,  and  promised  to 
specifically  address  this  issue  in  a 
subsequent  rulemaking  action. 

On  April  12. 1985  (50  FR  14589). 
NHTSA  published  a  notice  proposing, 
among  other  things,  alternative  occupant 
crash  protection  requirements  for 
convertibles.  Specifically,  this  notice 
proposed  to  give  vehicle  manufacturers 
the  option  of  installing  manual  lap  belts 
in  the  front  outboard  seating  positions  of 
convertibles,  instead  of  requiring 
automatic  restraints  at  those  seating 
positions,  as  was  the  case- for  all  other 
passenger  cars.  This  notice  requested 
comments  on  several  specific  topics, 
including  planned  production  of 
convertibles,  the  costs  that  would  be 
associated  with  requiring  convertibles  to 
be  equipped  with  automatic  restraints, 
and  the  feasibility  of  so  equipping 
convertibles. 

After  analyzing  and  evaluation  the 
comments  on  this  notices.  NHTSA 
published  a  final  rule  on  October  17, 
1986  (51  FR  37028)  exempting 
convertibles  from  the  automatic 
restraint  requirements  during  the  phase- 
in  period  (September  1. 1986-August  31. 
1989).  NHTSA  reached  this  decision, 
because  it  did  not  believe  that  applying 
the  automatic  restraint  requirements  to 
convertibles  during  the  phase-in  period 
would  be  consistent  with  its  duty  under 
section  103(f)(3)  of  the  National  Traffic 
and  Motor  Vehicle  Safety  Act  (15  U.S.C. 
1392(0(3)).  That  section  requires  that, 
when  NHTSA  is  prescribing  Federal 
motor  vehicle  safety  standards,  it  "shall 
consider  whether  any  such  proposed 
standard  is  reasonable,  practicable,  and 
appropriate  for  the  particular  type  of 
motor  vehicle  ...  for  which  it  is 
prescribed."  The  agency  concluded  that 
applying  the  automatic  restraint 
requirements  to  convertibles  during  the 
phase-in  period  would  not  be 
reasonable,  practicable,  or  appropriate 
for  that  vehicle  type.  This  conclusion 
was  based  on  the  following  information. 

Use  of  automatic  belts  was  not 
reasonable  for  some  models,  because 
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convertible  manufacturers  would  have 
to  make  substantial  structural  redesigns 
of  the  vehicles,  so  as  to  incorporate  a 
"pylon"  or  some  other  structure  to 
anchor  the  upper  torso  portion  of  an 
automatic  belt.  If  air  bag  systems  had  to 
be  designed  exclusively  for  convertibles, 
the  cost  of  air  bag  systems  at  low 
production  volumes  could  be  substantial 
enough  to  severely  curtail  sales  of 
convertibles.  The  agency  noted, 
"However ,  as  new  types  of  air  bag  and 
other  automatic  restraint  systems  are 
developed,  the  cost  could  be  reduced. 
The  agency  has  therefore  decided  to 
limit  the  exemption  for  convertibles  to 
the  phase-in  period.  NHTSA  will  re- 
examine, at  a  later  date,  the  issue  of 
whether  to  apply  an  automatic  restraint 
requirement  to  convertibles 
manufactured  after  September  1, 1969, 
or  to  require  dynamic  testing  of  the 
manual  safety  belts  in  those  vehicles." 
51  FR  37029. 

In  this  rule,  the  agency  also  reiterated 
the  criteria  it  ha»u8ed  since  1976  in 
determining  whether  a  vehicle  is  a 
"convertible."  A  convertible  has  been 
defined  as  a  vehicle  whose  A-pillar  or 
windshield  peripheral  support  is  not 
joined  at  the  top  with  the  B-pillar  or 
another  rear  roof  support  rearward  of 
the  B-pillar  by  a  fixed  rigid  structural 
member.  Applying  this  definition,  the 
agency  explained  that  a  vehicle  with  a 
"targa"  roof  (a  roof  in  which  an  entire 
section  of  the  structure  over  the  driver 
and  front  seat  (Mssenger  can  easily  be 
removed  and  replace  by  a  vehicle 
owner)  would  be  considered  a 
convertible,  because  no  fixed  rigid 
structural  member  connects  the  tops  of 
the  A  and  B-pillars  when  the  targa  roof 
is  removed.  Vehicles  with  a  T-bar  roof 
(a  roof  which  can  be  only  partially 
removed  by  a  vehicle  owner)  would  not 
be  considered  a  convertible,  because  • 
fixed  rigid  structiu-al  member  connects 
the  A  and  B-pillars  when  the  partial 
sections  of  the  roof  are  removed. 

The  agency  reexamined  the  question 
of  automatic  restraint  requirements  for 
convertibles,  and  announced  its  final 
decision  on  March  30, 1987  (52  FR 
10122).  Based  on  consideration  of  events 
that  had  occurred  since  its  October,  1986 
decision,  NHTSA  concluded  that  it 
would  be  reasonable  and  practicable  for 
manufacturers  to  install  driver-only  air 
bag  systems  or  automatic  safety  belts  in 
convertibles  manufactured  on  or  after 
September  1, 1989.  Therefore,  Standard 
No.  208  was  not  amended,  and  the 
automatic  restraint  requirements  v^ 
apply  to  all  convertibles  manufactured 
on  or  after  September  1, 1989. 

The  primary  reason  for  NHTSA's 
decision  with  respect  to  convertibles 


was  the  anticipated  widespread 
availability  of  driver-side  air  bag 
systems  for  use  in  convertibles  and 
other  passenger  cars  that  will  result 
from  the  agency's  decision  to  extend  the 
"one  car  credit"  until  August  31, 1993. 
The  agency  published  a  final  rule 
extending  the  one  car  credit  on  March 
30. 1987  (52  FR  10006).  The  one  car  credit 
provides  that  a  passenger  car 
manufactured  during  the  period  from 
September  1. 1989  until  August  31. 1993 
will  be  considered  to  comply  with 
Standard  No.  208  if  it  is  eqiupped  with  a 
non-belt  automatic  restraint  system, 
such  as  an  air  bag.  at  the  driver's 
seating  position  and  a  dynamically- 
tested  manual  lap/shoulder  belt  for  the 
front  right  passenger's  seating  position. 
All  available  information,  from  both 
manufacturers  and  suppliers,  indicates 
that  this  decision  to  temporarily  extend 
the  one  car  credit  will  increase 
substantially  the  number  of  vehicles 
equipped  with  air  bags  by  September  1. 
1989.  With  this  anticipated  increase  in 
production  of  driver-side  air  bag 
systems,  the  costs  of  such  systems  will 
decrease.  Hence.  NHTSA  beheves  that 
manufacturers  will  be  able  to  comply 
with  the  automatic  restraint 
requirements  for  convertibles  by 
installing  driver-side  air  bag  systems, 
and  that  the  installation  of  those 
systems  will  not  substantially  raised  the 
price  of  those  vehicles. 

The  agency  also  learned  of  one 
manufacturer's  design  of  automatic 
safety  belts  that  can  be  installed  in 
some  types  of  convertibles  without 
having  to  make  significant  structural 
changes,  such  as  die  addition  of  pylons 
or  other  vehicle  structures,  to  allow  the 
safety  belt  to  be  anchored  to  the  vehicle. 
Alfa  Romeo  presented  information  to 
NHTSA  about  an  automatic  safety  belt 
system  it  has  developed  for  its  two-seat 
convertible  model,  llie  Alfa  Romeo 
system  uses  a  motori2ed  automatic  belt 
in  which  the  belt  is  anchored  at  one  end 
in  a  motorized  track  that  is  located  in 
the  vehicle's  side  door  sill.  At  the  other 
end.  the  belt  is  anchored  in  the  center  of 
the  floor  behind  the  seats.  The  belt  runs 
from  these  anchorage  points  through  a 
guide  located  on  the  inboard,  top  side  of 
the  front  seats.  While  it  is  possible  that 
this  system  might  not  be  suitable  for 
some  convertible  designs  with  rear 
seats,  it  is  available  for  use  in  others. 
Moreover,  the  projected  cost  of  this 
system  is  well  below  the  $800  projected 
by  CM  for  automatic  safety  belt  systems 
in  convertibles. 

Given  the  availability  of  these 
alternative  methods  for  complying  with 
automatic  restraint  requirements  in 
convertibles,  NHTSA  concluded  Uiat  it 


would  be  reasonable,  practicable,  and 
appropriate  for  the  particular  vehicle 
t]^  to  require  convertibles 
manufactured  after  August  31, 1989  to  be 
equipped  with  automatic  restraints. 

In  response  to  a  request  by  Toyota, 
NHTSA  reconsidered  the  definition  of 
the  term  "convertible"  that  excludes  T- 
roof  vehicles.  The  agency  again 
determined  that  there  was  no  basis  for 
changing  the  long-standing  definition  of 
the  term,  and  so  repeated  that  T-top 
vehicles  were  subject  to  the  same 
occupant  protection  requirements  as 
other  passenger  cars  that  are  not 
convertibles. 

The  Petitions  for  Reconsideratioa 

C&C  Incorporated  (C&C)  requested 
that  the  agency  extend  the  exemption 
for  convertibles  from  the  automatic 
restraint  requirements  until  September 
1. 1993  if: 

1.  The  convertible  was  derived  from  a 
sedan  that  was  not  equipped  with  air 
bags  by  the  original  manufacturer;  and 

2.  The  convertible  was  equipped  with 
3-point  manual  belts  at  both  front 
outboard  seating  positions. 

In  support  of  this  request,  CftC  argued 
that  when  the  vehicles  to  be  converted 
into  convertibles  were  equipped  with 
driver  side  air  bags,  it  is  a  simple  matter 
for  the  converter  to  leave  those  air  bags 
in  place.  However,  when  the  vehicle  is 
not  so  equipped,  C&C  argued  that  it 
would  not  be  cost  effective  for  the 
converter  to  install  an  automatic 
restraint  system  in  the  convertible.  C&C 
argued  that  installing  a  driver  side  air 
bag  would  raise  the  price  of  convertibles 
so  much  that  demand  for  convertibles 
would  be  reduced,  and  sales  of 
convertibles  would  decline.  With 
respect  to  the  automatic  belt  system 
discussed  by  Alfa  Romeo.  C&C  argued 
that  this  system  "is  highly  susceptible  to 
fouling  from  dirt  as  it  is  mounted  near 
the  door  sill,  and  it  is  also  likely  to  bind 
up  in  driver's  clothing  as  it  actuates." 
Accohiingly.  C&C  concluded  by  stating 
that  because  of  the  costs  and  associated 
price  increases  that  would  be  imposed 
on  the  manufacture  of  convertibles  not 
originally  equipped  with  air  bags,  the 
practical  effect  of  NHTSA's  decision 
would  be  to  force  the  use  of  only  air 
bag-equipped  vehicles  as  convertible 
candidates.  C&C  stated  that  this  would 
significantly  narrow  the  product  range 
available  for  conversion  by  companies 
like  itself.  C&C  stated  that  because  of 
the  small  market  share  for  convertibles, 
the  requirement  that  those  cars  be 
equipped  with  automatic  restraints 
would  "suggest  little  realistic  increase  in 
vehicle  safety  or  consumer  benefit" 


•  Additionally.  C&C  asked  that  T-top 
vehicles  be  treated  as  convertibles 
solely  for  die  purposes  of  Standard  No. 
208  until  September  1. 1989,  because  tijis 
company  was  not  aware  of  an 
acceptable  automatic  belt  design  that 
could  be  used  in  T-top  vehicles  during 
the  phase-in  period  for  automatic 
resti-aints.  C&C  again  stated  that  the 
safety  impacts  of  such  a  decision  would 
be  minimal. 

Isis  Imports  (Isis)  requested  that 
convertibles  be  permanently  excluded 
from  the  automatic  restraint  requirement 
for  passenger  cars.  This  request  was 
based  on  Isis'  status  as  a  low  volume 
manufactiu-er  that  is  dependent  on  the 
major  manufacturers  to  supply 
components.  Isis  stated  that  it  imports 
about  24  Morgan  convertibles  each  year 
in' component  form  and  assembles  these 
vehicles  for  sale  in  the  United  States. 
Isis  argues  that  the  necessary  automatic 
restraint  components  will  not  be 
available  through  its  normal  commercial 
channels  until  a  considerable  period  of 
time  after  the  major  manufacturers' 
vehicles  have  been  equipped  with 
automatic  restrains. 

The  Agency  Response  to  the  Petitions 

Neither  petitioner  presented  the 
agency  witii  new  data  or  other  evidence 
to  support  its  position  that  converters 
could  not  install  automatic  restraint 
systems  in  vehicles  that  were  not 
originally  equipped  with  such  resb-aint 
systems.  Widi  respect  to  die  door-sill 
mounted  automatic  belt  system 
mentioned  by  Alfa  Romeo,  NHTSA  has 
no  basis  for  concluding  that  C&C's 
assertions  regarding  potential  usage 
problems  are  correct,  and  that  Alfa's 
debign  will  ultimately  prove 
unacceptable.  After  further  review  of 
Alfa's  design,  the  agency  continues  to 
believe  that  this  automatic  belt  design 
represents  a  viable  and  practicable 
method  of  complying  with  die  automatic 
restraint  requirements  in  many 
convertibles. 

Widi  respect  to  air  bags.  NHTSA 
prepared  a  detailed  worst-case  analysis 
in  the  final  regulatory  evaluation  Uiat 
accompanied  its  decision  to  terminate 
further  rulemaking  to  exempt 
convertibles  from  the  automatic 
restraint  requirements  of  Standard  No. 
208.  (NHSTA  Docket  No.  74-14-N51- 
001.)  The  agency  concluded  that  a 
reduction  in  convertible  sales  of  2  to  15 
percent  might  result  in  the  short  term  as 


a  result  of  higher  prices  for  those 
vehicles  as  a  result  of  installing  driver 
side  air  bags.  These  sales  losses  were 
almost  certain  to  be  at  the  lower  end  of 
this  range  and  were  expected  to  be 
significantly  diminished  over  the  long 
term.  However,  the  agency 
acknowledged  that  there  might  well  be 
some  short  term  negative  sales  impacts 
on  conversion  companies  like  C&C. 

Those  short  term  negative  impacts 
were  balanced  against  the  safety 
benefits  associated  with  requiring 
convertibles  to  be  equipped  with 
automatic  resti-aints.  The  final 
regulatory  evaluation  explained  that  14 
fatalities  and  roughly  200  moderate  to 
critical  injuries  would  be  prevented  if 
convertibles  were  subject  to  the 
automatic  restraint  requirements  as  of 
September  1,1989;  as  opposed  to 
September  1,1993.  In  its  March  30. 1987 
decision,  the  agency  concluded  that 
diese  safety  benefits  justified  the 
relatively  minor  and  short  term  sales 
losses  that  might  be  associated  with  the 
automatic  restraint  requirements  for 
convertibles.  Neidier  C&C  nor  Isis 
suggested  that  die  agency  had 
underestimated  the  short  term  economic 
impacts  or  overestimated  the  safety 
impacts  of  this  decision.  Accordingly, 
NHTSA  has  no  basis  for  changing  its 
previous  conclusion  that  the  safety 
benefits  are  more  than  adequate  to 
justify  any  short  term  negative  economic 
impacts  likely  to  be  associated  with  the 
decision  to  require  all  convertibles  to 
comply  with  the  automatic  resfraint 
requirements  at  the  same  time  as  diose 
requirements  become  applicable  to  all 
other  passenger  cars. 

Similarly,  the  agency  has  no  basis  to 
change  its  decision  diat  T-top  vehicles 
not  be  freated  as  convertibles  for  the 
purposes  of  Standard  No.  208  until 
September  1, 1989.  The  agency  has 
interpreted  the  term  "convertible"  in  the 
same  way  since  1976.  Using  this  long- 
standing interpretation,  T-tops  are  not 
considered  convertibles.  The  agency  has 
already  considered  a  request  by  Toyota 
redefine  convertibles  as  as  to  include  T- 
top  vehicles,  and  decided  not  to  grant 
that  request:  see  52  FR  10122.  at  10124; 
March  30. 1987. 

A  change  at  this  time  to  die  definition 
of  a  convertible  would  also  have  effects 
under  other  NHTSA  safety  standards, 
most  notably  Standards  No.  108.  Lamps, 
Reflective  Devices,  and  Associated 


Equipment  (49  CFR  571.108)  and  No.  216. 
Roof  Crush  Resistance— Passenger  Cars 
(439  CFTl  571.216).  Standard  No.108 
requires  new  passenger  cars  to  be 
equipped  with  a  high-mounted  stop 
lamp,  but  permits  convertibles  to  comply 
with  a  more  lenient  version  of  the  high- 
mounted  stop  lamp  requirements. 
Standard  No.  216  exempts  convertibles 
from  the  requirements  of  the  roof  crush 
standard.  This  differing  treatment  of 
convertibles  in  these  standards,  as  well 
as  in  Standard  No.  208.  is  intended  to 
take  account  of  the  unique  design 
characteristics  of  vehicles  that  are 
convertibles,  within  the  meaning  of  the 
agency's  long-standing  definition.  There 
is  no  justification  for  or  need  to  treat  T- 
tops  like  convertibles  for  die  purposes  of 
these  other  safety  standards.  It  would 
be  confusing  to  treat  T-tops  as 
convertibles  for  purposes  of  Standard 
No.  208,  but  not  as  convertibles  for  die 
purposes  of  Standards  No.  108  and  No. 
216. 

If,  in  spite  of  this  potential  complexity 
and  confusion,  the  agency  were  to 
consider  classifying  T-tops  as 
convertibles  solely  for  Standard  No.  208. 
as  requested  by  die  petitioner,  the 
agency  would  decline  to  do  so.  During 
the  phase-in  period  for  automatic 
resti-aints.  Standard  No.  208  allows  at 
least  60  percent  of  the  passenger  cars 
produced  each  year  to  be  equipped  with 
manual  safety  belts.  On  die  other  hand, 
according  to  the  1987  Market  Data  Book 
published  hy  Automotive  News,  only 
1.18  percent  of  all  1986  U.S.  cars  had  T- 
tops.  and  no  manufacturer  had  more 
than  1.55  percent  of  its  1986  cars 
equipped  widi  T-tops.  Given  diis  low 
per9entage  of  T-top  vehicles,  the 
manufacturers  that  send  their  cars  to 
companies  like  C&C  for  conversion  into 
T-tops  appear  to  have  ample  flexibility 
to  order  their  normal  allotment  of  T-top 
coversions  and  satisfy  the  phase-in 
requirements  for  automatic  restraints. 
Thus,  it  is  not  clear  to  NHTSA  that  a 
separte  T-top  exemption  in  Standard 
No.  208  would  have  any  noteworthy 
effects  during  the  phase-in  period. 

After  the  phase-in  period  for 
automatic  restraints  expires  on  August 
31. 1989.  the  agency's  decision  to  retain 
the  automatic  restraint  requirements  for 
convertibles  after  the  phase-in  period 
has  made  the  petitioner's  request  to 
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treat  T-tops  like  convertibles  a  moot, 
issue.  That  is.  all  passenger  cars       I 
manufactured  on  or  after  September'!, 
1989  must  be  equipped  with  automatic 
restraints,  regardless  of  whether  the 
passenger  car  is  called  a  hardtop, 
convertible,  or  T-top.  Since  all 
passenger  cars  will  be  subject  to  the' 
same  automatic  restraint  requirements 
after  the  expiration  of  the  phase-in 
period,  it  makes  no  difference  whether 
T-tops  are  treated  as  convertibles  after 
that  date. 

NHTSA  has  concluded  that  these 
petitions  have  not  provided  any 
reasonable  basis  of  changing  the 
agency's  previous  decision  to  terminate 
rulemaking  in  this  area.  Accordingly,  the 
petitions  are  denied. 

Autfiority:  15  U.S.C  1392, 1401. 1403, 1407: 
delegation  of  authority  at  49  CFR  1.50. 

Issued  on  April  22, 1988. 
Diane  K.  Steed, 
Administrator. 
|FR  Doc  88-9282  Filed  4-22-88:  3:56  pm] 
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ADMINISTRATIVE  CONFERENCE  OF 
TME  UNITED  STATES 

Committee  on  Administration  Public 
Meeting;  Availability  of  Proposed 
Recommendation 

subject:  Use  of  Settlement  Judges  in 
Agency  Adjudication. 
summary:  The  Administrative 
Conference's  Committee  on 
Administration  has  under  consideration 
a  draft  recommendation  on  agency  use 
of  settlement  judges.  Interested  persons 
are  invited  io  comment  on  the  draft 
rcommendation.  The  Committee  is 
tentatively  scheduled  to  meet  on 
Tuesday.  May  10, 1988  to  discuss  the 
proposal  and  comments. 
DATE:  Please  submit  comments  by  May 
5. 1988  to  the  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Pou.  Jr.,  Senior  Staff  Attorney, 
Office  of  the  Chairman.  Administrative 
Conference  of  the  United  States,  2120  L 
Street  NW..  Suite  500  (202)  254-7020. 
SUPPlfMENTARY  INFORMATION: 

(1)  Committee  on  Administration 
Meeting.  The  Conference's  Committee 
on'Administration  is  tentatively 
scheduled  to  meet  on  Tuesday,  May  10, 
at  2:30  p.m.  in  the  library  of  the 
Administrative  Conference,  2120  L 
Street  NW.,  Suite  500,  Washington,  DC 
20037,  should  further  consideration  of 
the  recommendation  on  settiement 
judges  be  required  in  light  of  any 
comments  that  might  be  received.  The 
Committee  will  decide  whether  to 
approve  a  draft  recommendation  for 
consideration  by  the  Administrative 
Conference  at  its  plenary  Session  on 
June  9  and  10, 1988.  Comments  should 
be  sent  to  the  address  of  the  contact 
person. 

(2)  Draft  Recommendation.  The 
Administrative  Conference's  Committee 
on  Administration  has  under 
consideration  a  draft  recommendation 


on  use  of  settlement  judges  in  agency 
adjudicatory  proceedings.  The  proposed 
recommendation  is  based  in  part  on  a 
draft  report  co-authored  by  Daniel 
Joseph  and  Michelle  L.  Gilbert  of  the 
law  firm  of  Akin,  Gump,  Strauss.  Hauer 
&  Feld.  Copies  of  the  proposed 
recommendation  and  the  preliminary 
draft  report  are  available  from  the 
contact  person. 

The  proposed  recommendation  is 
based  on  the  view  that,  in  many  cases,  a 
separate  settlement  judge,  not  the 
presiding  judge,  can  exercise  greater 
setUement-including  authority  than  the 
presiding  judge.  The  settlement  judge 
can  command  a  similar  degree  of 
defense  without  the  need  to  observe  all 
of  the  commands  that  esta.blish  and 
maintain  impartiality.  The  settlement 
judge  is  generally  knowledgeable  about 
the  kind  of  case  and  the  parties'  interest, 
and  is  in  a  position  to  lend  structure  to 
the  negotiations,  control  their  pace, 
reduce  the  adversarial  nature  of  the 
process,  and  help  the  parties  to  assess 
objectively  both  the  strengths  and 
weaknesses  of  the  case  and  to  find 
reasoned  solutions.  Because  the 
settlement  judge  carries  a  judge's 
authority,  parties  are  likely  to  view  this 
device  as  a  legitimate  and  potentially 
valuable  means  of  reaching  an 
enforceable,  legally  defensible 
settiement.  The  draft  recommendation 
urges  that  the  technique  receive  much 
wider  consideration  and  application  as 
a  means  of  actually  settling  matters,  or 
convincing  the  parties  to  undertake 
other  consensual  dispute  resolution 
methods.  It  suggests  procedures  for 
using  the  settiement  judge  technique  and 
guidelines  that  seek  to  balance  potential 
gains  in  efficiency  against  possible 
abuses  that  may  result  from  an 
increasing  reliance  on  settlement  in 
administrative  proceedings. 

Public  Participation:  Committee 
meetings  are  open  to  the  interested 
public,  but  limited  to  the  space 
available.  Persons  wishing  to  attend 
should  notify  the  contact  person  at  least 
two  days  prior  to  the  meeting.  The 
Committee  Chairman  may  permit 
members  of  the  pubhc  to  present  oral 
statements  at  the  meetings.  Any  member 
of  the  public  may  file  a  written 
statement  with  the  Committee  before. 
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during,  or  after  the  meeting.  Minutes  of 

the  meeting  will  be  available  on  request. 

April  22. 1988. 

le^ey  S.  Lublwrs, 

Research  Director. 

[PR  Doc.  88-8249  Filed  4-28-88;  &45  am] 
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DEPARTMENT  OF  AGRICtn.TliRE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

April  22,1988. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposals  for  the  following 
proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35]  since  the  list  was  pubUshed. 
This  list  is  grouped  into  new  proposals, 
revisions  extensions,  or  reinstatements. 
Each  entry  contains  the  following 
information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Tide  of  tiie  Information 
collection;  (3)  Form  number(8).  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  to  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  P.L  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington,  DC  20250.  (202)  447- 
2118. 

Comments  on  any  of  the  items  Ksted 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  0MB 
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Desk  Offlcer  of  your  intent  as  early  as 
possible. 

Revision 

•  Farmers  Home  Administration 
7  CFR  1980-A  Guaranteed  Loan 
Program  (General) 
FmHA  449-14,  -30,  -35.  -36;  1980- 
19,  -41  -43.  and  -44 

On  occassion 

Businesses  or  other  for-profit;  29,356 

responses;  45,127  hours;  not 

apphcable  under  3504(h] 

Jack  Holston  (202)  382-9736 

•  Farmers  Home  Administration 
7  CFR  1980-B,  Guaranteed  Farmei" 
Program  Loans 

FmHA  449-11,  -12;  1980-15,  -24. 

-25,  -38.  and  -58 

On  occassion 

Individuals  or  households;  State  or 

local  governments;  Farms;  Businesses 

or  other  for-profit;  52,790  responses; 

46,125  hours;  not  applicable  under 

3504(h) 

Jack  Holston  (202)  382-9736 

•  Food  and  Nutrition  Service 
Report  of  the  Child  Care  Food 
Program 
FNS-44 

Monthly  and  Quarterly 
State  or  local  governments;  1,584 
responses;  4,752  hours;  not  applicable 
under  3504(h) 

Alan  Rich  (703)  756-3100 
Lairy  K.  Robenoo, 

Acting  Departmental  Clearance  Officer. 
[FR  Doc.  88-4287  Filed  4-28-«8:  8:45  am 

MLUNQ  CODE  3410-01-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 


Stansbury  Mining  Corp-  Western 
Vermicuiite  Project,  Bitterroot  National 
Forest,  Ravalli  County,  MT;  Intention 
To  PrefMre  an  Environmental  Impact 
Statement 

The  Department  of  Agriculture,  Forest 
Service,  in  conjunction  with  Montana 
Department  of  State  Lands,  will  prepare 
an  Environmental  Impact  Statement  for 
a  proposal  to  permit  the  development  of 
Stansbury  Mining  Corporation's 
Western  Vermicuiite  Project  open  pit 
vermicuiite  mine  and  concentrator.  This 
EIS  will  also  include  analysis  of  impacts 
of  an  associated  exfoliation  plant 
independent  of  the  permit  area.  The 
mine  and  concentrator  are  proposed  on 
the  Darby  Ranger  District,  in  the 
Sapphire  Mountain  range, 
approximately  8  air  miles  east  of 
Hamilton,  Montana. 

The  Forest  Service  has  jurisdiction  for 
surface  resources  on  National  Forest 
System  Lands  and  is  responsible  for 


approval  of  the  proponent's  Plan  of 
Operations.  The  Montana  Department  of 
State  Lands  is  responsible  for  permitting 
mining  and  reclamation  operations  on 
all  lands  within  the  State  of  Montana 
regardless  of  administrative  jurisdiction. 
Because  of  this  joint  responsibility,  one 
environmental  analysis  will  be 
conducted. 

Stansbury  Mining  Corporation's 
proposed  Plan  of  Operations  was 
submitted  June  17. 1987  pursuant  to 
Forest  Service  locatable  mineral 
regulations  38  CFR  Part  228,  Subpart  A, 
and  State  of  Montana  Metal  Mine 
Reclamation  Act.  Tide  82.  Chapter  4. 
Part  3,  MCA.  A  joint  Forest  Service  and 
State  of  Montana  Environmental 
Assessment  was  initiated  at  this  time 
and  the  analysis  continued  until  a 
finding  of  significance  indicated  that 
preparation  of  an  Environmental  Impact 
Statement  was  appropriate. 

Public  meetings  in  Hamilton, 
Montana,  and  two  formal  agency 
interdisciplinary  scoping  meeting  have 
identified  issues  and  concerns 
associated  with  the  proposal.  No 
additional  public  meetings  are  planned 
at  this  time;  however,  government 
agencies  and  publics  interested  in  or 
affected  by  the  proposal  are  invited  to 
participate  during  an  additional  scoping 
period.  The  Forest  Service  in 
conjunction  with  the  Montana 
Department  of  State  Lands  will  receive 
written  comments  for  30  days  from  the 
date  of  this  notice.  The  Stansbury 
Mining  Corporation  permit  application 
and  a  scoping  document  are  available 
for  public  review. 

The  Environmental  Impact  Statement 
will  consider  a  range  of  alternatives 
based  on  issues  and  concerns 
associated  with  the  project.  Two 
alternatives  can  be  identified  at  the 
present  time,  the  No  Action  alternative 
and  the  alternative  to  approve  the 
project  as  proposed.  Other  alternatives 
may  include  modifications  and/or 
changes  in  the  various  elements  of  the 
proposal 

Upon  determination  that  Stansbury's 
Plan  of  Operations,  inclusive  of 
environmental  baseline  reports  is 
complete,  the  analysis  is  expected  to 
take  about  12  months.  The  draft 
environmental  statement  should  be 
available  approximately  7  months  after 
the  Plan  of  Operations  is  declared 
complete  by  die  agencies.  A  45-day 
public  comment  period  will  follow  the 
issuance  of  the  draft  Environmental 
Impact  Statement.  The  final  ' 
Environmental  Impact  Statement  should 
be  available  approximately  12  months 
after  the  Plan  of  Operations 
completeness  determination. 

Robert  S.  Morgan,  Forest  Supervisor, 


Bitterroto  National  Forest,  Hamilton, 
Montana,  is  the  Forest  Service 
responsible  official.  Dennis  Hemmer, 
Commissioner,  Montana  Department  of 
State  Lands,  Helena,  Montana,  is  the 
State  of  Montana  responsible  ofHcial. 

Written  comments  and/or  questions 
concerning  the  analysis  should  be 
directed  to  Mike  Oliver,  Project 
Coordinator,  Darby  Ranger  District,  P.O. 
Box  266,  Darby,  Montana  59829, 
telephone  [406]  821-3913  or  Kit  Walther, 
Chief— Hard  Rock  Bureau,  Montana 
Department  of  State  Lands,- Capitol 
Station,  Helena,  Montana  59620, 
telephone  [406]  444-2074.  Written 
comments  should  be  received  within  30 
days  of  the  date  of  this  notice. 
Robert  S.  Morgan, 
Forest  Supervisor. 

Date:  April  18. 1988. 
[FR  Doc.  88-6179  Filed  4-26-88;  8:45  am) 

BtLUNQ  CODE  M10-11-II 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 

clearance  the  following  proposal  for 

collection  of  information  under  the 

provisions  of  the  Paperwork  Reduction 

Act  (44  U.S.C.  Chapter  35). 

Agency:  Minority  Business  Development 
Agency 

Title:  Application  for  Funding  to 
Operate  Technical  Assistance 
Projects 

Form  Number:  Agency — NA;  OMB — 
0640-0006 

Type  of  Request-  Revision  of  a  currentiy 
approved  collection 

Burden:  738  respondents;  73.800 
reporting  hours 

Needs  and  Uses:  The  SF  424  and 
Program  Narrative  constitute  the 
MBDA's  application  for  grants/ 
cooperative  agreements  under  its 
technical  assistance  programs.  The 
Agency  needs  this  information  to 
evaluate  applicant's  experience  and 
resources  against  uniform  program 
standards. 

Affected  Public:  Individuals  or 
households,  state  or  local 
governments,  businesses  or  other  for- 
pro^t  institutions,  and  non-profit 
institutions 

Frequency:  Armually 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benfit 

OMB  Desk  Officer:  John  Griffen.  395- 
7340. 


Federal  Register  /  Vol  53.  No.  81  /  Wednesday,  April  27.  1988  /  NoUces 


15073 


Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce.  Room  H6622. 
14th  and  Constitution  Avenue.  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
John  Griffen.  OMB  Desk  Officer.  Room 
3008  New  Executive  Office  Building. 
Washington.  DC  20503. 

Dated:  April  21, 1988. 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 

Management  and  Orgnaization. 

[FR  Doc.  88-9203  Filed  4-26-88:  8:45  am) 

BtLUNG  CODC  3S10-07-M 


International  Trade  Administration 

lA-428-801] 

Initiation  of  Antidumping  Duty 
Investigation;  Antifriction  Bearings 
(Ottier  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  From  the  Federal 
Republic  of  Germany 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 


SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  antifriction  bearings  (other 
than  tapered  roller  bearings)  and  parts 
thereof  (hereinafter  referred  to  as 
bearings)  from  the  Federal  Republic  of 
Germany  (FRG)  are  being,  or  are  likely 
to  be.  sold  in  the  United  States  at  less 
than  fair  value.  We  are  notifying  the 
U.S.  International  Trade  Commission 
(ITC)  of  this  action  so  that  it  may 
determine  whether  imports  of  bearings 
materially  injure,  or  threaten  material 
injury  to.  a  U.S.  industry.  If  this 
investigation  proceeds  normally,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  May  16, 1988.  If  that 
determination  is  aftirmative,  we  will 
make  a  preliminary  determination  on  or 
before  September  7, 1988. 
EFFECTIVE  DATE:  April  27, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Taverman,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  14th  Stireet 
and  Constitution  Avenue  NW.. 
Washington.  DC  20230;  telephone  (202) 
377-0161. 


SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  March  31. 1988.  we  received  a 
petition  filed  in  proper  form  by  The 
Torrington  Company  on  behalf  of  the 
domestic  antiMction  bearing  industry. 
In  compliance  with  the  filing 
requirements  of  19  CFR  353.36.  petitioner 
alleges  that  imports  of  bearings  from 
FRG  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value  wdthin  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  and  that  these  imports 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

United  States  Price  and  Foreign  Market 
Value 

Petitioner's  estimate  of  United  States 
price  was  based  on  prices  for  bearings 
produced  in  FRG  and  sold  in  the  United 
States,  less  U.S.  duty,  ocean  freight,  and 
marine  insurance  charges,  and  based  on 
public  statistics  of  West  German 
exports  of  bearings  to  the  United  States. 

Petitioner's  estimate  of  foreign  market 
value  was  based  on  West  Germany 
home  market  list  prices  adjusted  for 
standard  discounting,  and  based  on 
public  statistics  of  West  German 
exports  of  bearings  to  Italy  and  France. 
No  further  adjustments  were  made  to 
foreign  market  value. 

Based  on  a  comparison  of  United 
States  prices  and  foreign  market  value, 
petitioner  alleges  dumping  margins 
ranging  from  nine  percent  to  355  percent. 

Petitioner  also  provided  information 
concerning  a  West  Germany 
manufacturer's  cost  of  production.  The 
cost  information  was  based  on 
petitioner's  costs  for  certain  bearings, 
adjusted  for  known  differences  between 
the  petitioner's  and  the  West  German 
manufactuer's  costs.  This  analysis 
indicates  that  home  market  prices  are 
below  the  cost  of  production. 
Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  if  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation, 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on  bearings 
from  the  FRG  and  found  that  it  meets 
the  requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  Act,  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  imports  of  bearings 
from  the  FRG  are  being,  or  are  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value.  As  part  of  this  investigation, 
we  will  determine  whether  the  products 


under  investigation  are  being  sold  in  the 
home  market  at  less  than  the  cost  of 
production.  If  our  investigation  proceeds 
normally,  we  will  make  a  preliminary 
determination  by  September  7, 1988. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  (HS).  In  view  of  this  proposal, 
we  will  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  item 
numbers  and  the  appropriate  HS  item 
numbers  with  our  product  descriptions 
on  a  test  basis,  pending  Congressional 
approval.  As  with  the  TSUSA,  the  HS 
item  numbers  arc  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(s)  as  well  as  the  TSUSA  item 
numberis)  in  all  new  petitions  filed  with 
the  Department.  A  reference  coy  of  the 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit,  Room  B-099,  U.S.  Departinent  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW..  Washington,  DC  20230. 
Additionally,  all  Customs  offices  have 
reference  copies  and  petitioners  may 
contact  the  Import  Specialist  at  their 
local  Customs  office  to  consult  the 
schedule. 

The  products  covered  by  this 
investigation  include  the  following 
articles,  whether  finished  or  unfinished* 
Antifriction  balls  and  rollers  (TSUSA 
items  680.3025,  680.3030,  and  680.3040, 
and  proposed  HS  subheading 
8482.91.00);  ball  bearings  witii  integral 
shafts  (TSUSA  item  680.3300  and  HS 
subheading  8482.10.10);  ball  bearings 
(including  radial  ball  bearings)  and 
parts  thereof  (TSUSA  items  680.3704, 
680.3708,  680.3712.  680.3717.  680.3718. 
680.3722.  680.3727.  and  680.3728.  and  HS 
subheadings  8482.10.50  and  8482.99.10); 
spherical  roller  bearings  and  parts 
thereof  (TSUSA  items  680.3952  and 
680.3956.  and  HS  subheadings  8482.30.00 
and  8482.99.50):  other  roller  bearings 
(except  tapered  roller  bearings)  and 
parts  thereof  (TSUSA  item  680.3960  and 
HS  subheadings  8482.40.00,  8482.50.00, 
8482.80.00.  and  8482.99.7a  ball  or  roller 
bearing  type  pillow  blocks  and  parts 
thereof  (TSUSA  items  681.0410  and 
681.0430,  and  HS  subheadings 
8483.20.80.  8483.30.80.  8483.90.30.  and 
8483.90.70);  ball  or  roller  bearing  type 
flange,  take-up,  cartridge  and  hanger 
units,  and  parts  of  the  foregoing  [TSUSA 
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items  On.lQlO  and  681.103a  and  HS 
subheadii^s  «483^.40, 8463^.40, 
8483.90JD,  afid  M83.90.30);  machinery 
parts  coHtaini^g  any  of  the  ftrre^ng 
bearings,  not  containing  electrical 
features  and  not  specially  provided  for 
(TSUSA  item  681.3900  and  HS 
subheading  8485:90.00);  and  parts  of 
motor  vetiicleD  contaoiing  any  of  the 
f  oregoii^  bearings  and  not  specially 
provided  for  {TSUSA  item  692.3295  and 
HS  sobheading  8706.99.50}.  Finished  but 
unground  or  semiground  balls  are  not 
indaded  in  the  scope  of  this 
investigation. 

NotificartwirflTC 

Section  732(d)  of  the  Act  reifuires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  A\e  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  aitd  make  available  to  it 
all  nonprivileged  and  nonproprieta^ 
infonaation.  We  will  allow  the  TTC 
access  to  all  privileged  and  business 
proprietary  inlomation  in  our  files, 
provided  it  ooifinns  in  writing  that  it 
will  not  {fisdose  soch  infomiatiao  either 
puUidy  or  under  administrative       i 
protective  order  witfaont  the  written 
consent  of  the  Acting  Assistant 
Secretary  for  Import  Administratian. 


Preliminary  Oetetminafion  by  ITC 

The  rrC  will  detennine  by  May  16. 
1988,  whether  there  is  a  reasonable 
indication  that  imports  of  bearings  from 
the  FRC  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry,  if  its 
determination  is  negative,  the 
investigation  will  lermiaate;  otherwise, 
it  will  process  according  to  the  statutory 
and  regniatory  procedures. 

lliis  notice  is  pubtiahed  pursuant  to 
section  732(cK2)  of  die  Act. 
loacyh  A.  Spakiu, 

ActiMg  Aatittaat  Secretary  for  bnpoit 
A  dnmnittratJon. 
April  2a  tSBB 
(FR  Doc.  W-9igo  Ffled  4-26-U:  «:«5  aai) 

BtLUMG  COOE  351«-08-« 


(A-427-M11 

Initiaflon  of  AnOdumplng  Duty 
Investigatian:  AnWriction  Bearings 
(OttiOT  ihan  Tapered  RoOer  Bearings), 
and  Parts  Thereof  From  France 

agency:  Import  Administration, 
International  Trade  Administration 
Connnerce. 

action:  Notice. 


SUMwanv.  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidtnnping  duty 


investigation  to  determine  whether 
imports  of  antifriction  bearings  (other 
than  tapered  roller  bearings)  aod  parts 
thereof  (hereinafter  referred  to  as 
bearings)  froB  France  are  bein^  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fak-  value.  We  are  notifying  the 
U.S.  International  Trade  Commission 
(ITC)  of  this  action  so  that  it  may 
determine  whether  i■^>o^ts  of  bearings 
materially  iaiure.  or  threaten  aaaterial 
injcoir  to,  a  US.  industry,  ff  this 
investigation  proceeds  normaUy,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  May  1«,  1988.  If  that 
determination  is  affirmative,  we  will 
make  a  prehminary  determination  on  or 
before  September  7, 1988. 

EFFeCnVE  DATE  April  27, 1988. 

FOR  milTMef)  INPOfOMTION  CONTACT: 

Gary  Taverman.  Office  of 
investigations.  Import  Administration, 
International  Trade  Adinin'reti  ation,  U.S. 
Department  of  Comrnerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230;  trfephone  (202) 
377-0161. 
8UPn,aNENTAflT  MRMMATION: 

The  Petition 

On  March  31, 1988,  we  received  a 
petition  filed  in  proper  form  by  The 
Torrington  Company  on  behalf  of  the 
domestic  antifriction  bearing  industry. 
In  coBiptiance  with  the  filing 
requirements  of  19  CHI  353.36,  petitioner 
alleges  that  imports  of  bearings  from 
France  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930.  as  anxended 
(the  Act),  and  that  these  imports 
materiafly  injure,  or  threaten  material 
injury  to,  a  U.S.  indastry. 

United  States  Price  and  Foreign  Market 
Value 

Petitioner's  estimate  of  United  States 
price  was  based  on  prices  for  bearings 
produced  in  France  and  sold  in  the 
United  States,  less  U.S.  duty,  ocean 
freight,  and  marine  insurance  charges, 
and  based  on  piA)lic  statistics  of  French 
exports  of  bearings  to  the  United  States. 

Petitioner's  estimate  of  foreign  market 
value  was  ^sed  on  French  home 
market  list  prices  adjusted  for  standard 
discounting,  and  based  on  public 
statistics  of  French  exports  of  bearings 
to  the  Federal  Republic  of  Germany.  No 
further  adjustments  were  made  to 
foreign  market  value. 

Based  on  a  comparison  of  Untied 
States  prices  and  foreign  market  value, 
petitioner  alleges  dumping  margins 
ranging  from  11  percent  to  155  percent 

Petitioner  also  provided  information 
concerning  a  French  manufacturer's  cost 


-  of  production.  The  ctwt  information  was 
based  on  petitionei's  costs  for  certain 
bearings,  adjusted  for  known  differences 
between  the  petitioner's  and  the  French 
manufacturei's  costs.  This  analysis 
indicates  that  home  market  prices  are 
below  the  cost  of  production. 

Initiaian  of  Invasligtfian 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  Bled,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation, 
and  whether  it  contains  information 
reasonably  available  to  tfie  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on  bearings 
from  France  and  found  that  it  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  ia  accordance  with 
section  732  of  the  Act,  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  imports  of  bearings 
from  France  are  being,  or  are  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value.  As  part  of  this  investigation, 
we  will  detennine  whether  the  products 
imder  investigation  are  being  sold  in  the 
home  market  at  less  than  the  cost  of 
production.  If  our  investigation  proceeds 
normally,  we  will  make  a  preliminary 
determination  by  September  7, 1988. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  (HS).  In  view  of  this  proposal, 
we  will  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  item 
nunibers  and  the  appropriate  HS  item 
numbers  with  our  protluct  descriptions 
on  a  test  basis,  pending  Congressional 
approval.  As  writh  the  TSUSA,  the  HS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(s)  as  well  as  the  TSUSA  item 
number(s)  in  all  new  petitions  filed  with 
the  Department  A  reference  copy  of  the 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit,  Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW..  Washmgton.  DC  20230. 
Additionally,  all  Customs  offices  have 
reference  copies  and  petitioners  may 
contact  the  Import  Specialist  at  their 
local  Customs  office  to  consult  the 
schedule. 


The  products  covered  by  this 
investigation  include  the  following 
articles,  whether  finished  or  unfinished: 
Antifriction  balls  and  rollers  (TSUSA 
items  680.3025.  680.3030,  and  680.3040. 
and  proposed  HS  subheading 
8482.91.00);  ball  bearings  with  integral 
shafts  (TSUSA  item  680.3300  and  HS 
subheading  8482.10.10);  ball  bearings 
(including  radial  ball  bearings)  and 
parts  thereof  (TSUSA  items  680.3704. 
680.3708.  680.3712,  680.3717.  680.3718. 
680.3722.  680.3727.  and  680.3728.  and  HS 
subheadings  8482.10.50  and  8482.99.10); 
spherical  roller  bearings  and  parts 
thereof  (TSUSA  items  680.3952  and 
680.3956.  and  HS  subheadings  8482.30.00 
and  8482.99.50);  other  roller  bearings 
(except  tapered  roller  bearings]  and 
parts  thereof  (TSUSA  item  680.3960  and 
HS  subheadings  8482.40.00,  8482.50.00. 
8482.80.00,  and  8482.99.70;  ball  or  roller 
bearing  type  pillow  blocks  and  parts 
thereof  (TSUSA  items  681.0410  and 
681.0430,  and  HS  subheadings 
8483.20.80,  8483.30.80,  8483.90.30,  and 
8483.90.70);  ball  or  roller  bearing  type 
flange,  take-up.  cartridge,  and  hanger 
units,  and  parts  of  the  foregoing  (TSUSA 
items  681.1010  and  681.1030,  and  HS 
subheadings  8483.20.40.  8483.30.40. 
8483.90.20.  and  8483.90.30);  machinery 
parts  containing  any  of  the  foregoing 
bearings,  not  containing  electrical 
features  and  not  specially  provided  for 
(TSUSA  item  681.3900  and  HS 
subheading  8485.90.00);  and  parts  of 
motor  vehicles  containing  any  of  the 
foregoing  bearings  and  not  specially 
provided  for  (TSUSA  item  692.3295  and 
HS  subheading  8708.99.50).  Finished  but 
unground  or  semiground  balls  are  not 
included  in  the  scope  of  this 
investigation. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  either 
publicly  or  under  administrative 
protective  order  without  the  written 
consent  of  the  Acting  Assistant 
secretary  for  Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  May  16. 
1988.  whether  there  is  a  reasonable 
indication  that  imports  of  antifriction 
bearings  from  France  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry.  If  its  determination  is  negative. 
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the  investigation  will  terminate; 
otherwise,  it  will  proceed  according  to 
the  statutory  and  regulatory  procedures. 

This  notice  is  pubhshed  pursuant  to 
section  732(c)(2)  of  the  Act 
April  20. 196& 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  88-9191  Filed  4-26-88:  8:45  am] 
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(A-475-801] 

Initiation  of  Antidumping  Duty 
Investigation;  Antifriction  Bearings 
(Other  than  Tapered  Roller  Bearings) 
and  Parts  Thereof  From  Italy 

aqency:  Import  Administration, 
International  Trade  Administration. 
Commerce. 
action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  antifriction  bearings  (other 
than  tapered  roller  bearings)  and  parts 
thereof  (hereinafter  referred  to  as 
bearings)  from  Italy  are  being,  or  are 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value.  We  are  notifying  the 
U.S.  International  Trade  Commission 
(ITC)  of  this  action  so  that  it  may 
determine  whether  imports  of  bearings 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  If  this 
investigation  proceeds  normally,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  May  16. 1988.  If  that 
determination  is  affirmative,  we  will 
make  a  preliminary  determination  on  or 
before  September  7, 1988. 
EFFECTIVE  DATE:  April  27, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Gary  Taverman,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  14th  Steet 
and  Constitution  Avenue  NW.. 
Washington.  DC  20230;  telephone  (202) 
377-0161. 

SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  March  31, 1988,  we  received  a 
petition  filed  in  proper  form  by  The 
Torrington  Company  on  behalf  of  the 
domestic  antifriction  bearing  industry. 
In  compliance  with  the  filing 
requirements  of  19  CFR  353.36,  petitioner 
alleges  that  imports  of  bearings  from 
Italy  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 


value  within  the  meaning  of  section  731 
of  the  Tari^  Act  of  1930,  as  amended 
(the  Act),  and  that  these  imports 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

United  States  Price  and  Foreign  Market 
Value 

Petitioner's  estimate  of  United  States 
price  was  based  on  prices  for  bearings 
produced  in  Italy  and  sold  in  the  United 
States,  less  U.S.  duty,  ocean  freight  and 
marine  insurance  charges,  and  based  on 
public  statistics  of  Italian  exports  of 
bearings  to  the  United  States. 

Petitioner's  estimate  of  foreign  market 
value  was  based  on  Italian  home  market 
prices,  and  based  on  public  statistics  of 
Italian  exports  of  bearings  to  the  Federal 
Republic  of  Germany.  No  further 
adjustments  were  made  to  foreign 
market  value. 

Based  on  a  comparison  of  United 
States  prices  and  foreign  maket  value, 
petitioner  alleges  dumping  margins 
ranging  from  15  percent  to  304  percent. 

Petitioner  also  provided  information 
concerning  an  Italian  manufacturer's 
cost  of  production.  The  cost  information 
was  based  on  petitioner's  costs  for 
certain  bearings,  adjusted  for  known 
differences  between  the  petitioner's  and 
the  Italian  manufacturer's  costs.  This 
analysis  indicates  that  home  market 
prices  are  below  the  cost  of  production. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation, 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on  bearings 
from  Italy  and  found  that  it  meets  the 
requirements  of  section  732(b]  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  Act  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  imports  of  bearings 
from  Italy  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value.  As  part  of  this  investigation,  we 
will  determine  whether  the  products 
under  investigation  are  being  sold  in  the 
home  market  at  less  than  the  cost  of 
production.  If  our  investigation  proceeds 
normally,  we  will  make  a  preliminary 
determination  by  September  7, 1988. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomeclature.  Congress  is 
considering  legislation  to  convert  the 


ISBTB Federal  Regbler  /  Vol  53.  Na  ai  /  Wednesday.  April  27.  1966  /  Notice» 


Federal  Register  /  VoL  53.  No.  81  /  Wednesday.  April  27.  1988  /  Notices       15077 


United  Stelei  to  this  Hannoiuzed 
System  (HS).  In  view  of  this  proposal, 
we  will  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSAJ  item 
numbers  and  the  appropriate  HS  item 
numbers  with  our  product  descriptions 
on  a  test  basis,  pending  Congressional 
approval.  As  with  the  TSUSA  the  HS 
item  numbers  are  provided  for 
convenience  and  Customs  purpoces.  The 
written  description  remains  dispositive. 

We  are  recfuesting  petitioners  to 
include  the  appropriate  HS  item 
number(s)  as  well  as  the  TSUSA  item 
numbef(s]  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  HS  schedule  is  availab^  lor 
consultation  at  the  Central  Records 
Unit,  Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  2023a 
Additionally,  all  Customs  offices  have 
reference  copies  and  petitioners  may 
contact  the  Impml  Specialist  at  their 
local  Customs  office  to  consult  die 
schedule. 

The  products  covered  by  this 
invest^ation  include  the  foUowing 
articles,  whether  finished  (M'  unfini^ed: 
Antifriction  balls  and  rollers  {TSUSA 
items  680.3025, 680.3030,  an3  680.3040, 
and  proposed  HS  subheading 
8482.91.00);  ball  bearings  «vith  integral 
shifts  (TSUSA  items  680.330  and  HS 
subheading  8482.10.10);  ball  bearings 
(including  radial  ball  bearings)  and 
parts  thereof  (TSUSA  items  680.3704. 
680.3708.  6803712,  6803717,  680.3718, 
6803722.  680^27.  and  6e0.372a  and  HS 
subheachngs  8482.10.50  and  6482.99.10); 
spherical  roller  bearings  and  parts   I 
thereof  (TSUSA  items  6603852  and  ! 
6803956,  and  HS  subheadings  648230.00 
and  8482.99.50):  other  roller  bearings 
(except  tapered  roller  bearings)  and 
parts  thereof  (TSUSA  item  6803960  and 
HS  subheadings  8482.40.00  8482.50.00. 
8482.80.00  and  8482.96.70;  baH  or  roller 
bearing  type  pillow  blocks  and  parts 
thereof  (TSUSA  items  681.0410  and  1 
681.043O  and  HS  subheadings  ' 

848330.80.  S4833Q.80  8483.8030.  and 
8483.9O70):  baU  or  roHer  bearing  type 
flange,  take-up.  cartridge,  and  hanger 
units,  and  parts  of  the  foregoing  (TSUSA 
items  681.1010  and  681.1030,  and  HSi 
subheadings  848330.40  8483.30.40  | 
8483.90.20  and  8483.90.30);  machinery 
parts  containisg  any  of  the  foregoing 
bearings,  not  containing  electrical 
features  and  not  specially  provided  for 
(TSUSA  item  681.3900  and  HS 
subheading  8485.90.00);  and  parts  of 
motor  vehicles  containing  any  of  the 
foregoing  bearings  and  not  specially 
provided  for  (TSUSA  item  692.3295  and 
HS  subheading  8706.99.50).  Finished  but 


unground  or  semigronixl  bails  are  itot 
included  in  the  scope  of  this 
investigation. 

Nofificalion  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  detennination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonpTTvileged  and  nonproprietary 
information.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  either 
publicly  or  under  administrative 
protective  order  without  the  written 
consent  of  the  Acting  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  May  18, 
1988,  whether  there  is  a  reasonable 
indication  that  imports  of  bearings  from 
Italy  materially  injure,  or  threaten 
material  infury  to,  a  U.S.  industry.  If  its 
determination  is  negative,  die 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
and  regulatory  procedores. 

This  notice  is  pubtished  pursuant  to 
section  732(c)(2)  of  the  Act. 

April  20, 1988. 
JoMfih  A.  SpAtxinl. 

Actiag  Assistant  Secretary  for  In^tart 

Administration. 

[FR  Doc  88-9192  Filed  4-27-88;  8:45  am] 


IA-S88-M4] 

Initiation  of  Antkkimping  Duty 
inv— Mgatlow,  Anttfrtcfion  Boartngs 
(OttMT  Tlwn  Tapered  floNor  Bearings) 
and  Parts  Ttieroof  From  Japan 

agency:  Import  Administration. 
International  Trade  Administration, 
Commerce. 
action:  Nodce. 

SUMWAirr;  On  the  basts  of  a  petition 
filed  in  proper  form  with  die  U.S. 
Department  <rf  Commerce,  we  are 
initiating  an  antidumping  duty 
investigataon  to  determine  whether 
imports  of  antifriction  bearings  (other 
than  tapered  roller  bearings)  and  parts 
thereof  Owceinafter  referred  to  as 
beariags)  from  )apan  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  We  are  notifying  the 
U.S.  International  Trade  Commission 
(ITC)  of  this  action  so  that  it  may 
detemiine  whether  imports  of  bearings 
materiidly  injure,  or  tlireeten  material 
injury  to.  a  U.S.  inchistry.  If  this 


investigation  proceeds  ncmiiaUy.  the  ITC 
will  m^  its  preUawnary  determination 
on  or  before  May  fi.  1988.  If  diat 
determination  is  affirmative,  we  will 
make  a  prelinuBaiy  determination  on  or 
before  Septendier  7, 1988. 

EFRcmre  date  April  Z7. 1988. 

FOR  nMTHGR  INFORMATION  CONTACT 

Gary  Taverman,  Office  of 
Investigations.  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW.. 
Washington.  DC  20230  telephone  (202) 
377-0181. 

tUPPtEMENTARV  INFORMATION: 

The  Petition 

On  Man^  31. 1988.  we  received  a 
petition  filed  in  proper  form  by  The 
Torrington  Company  on  behalf  of  the 
domestic  antifriction  bearing  industry. 
In  compliance  with  die  filing 
requirements  of  10  CFR  353.36.  petitioner 
alleges  that  imports  of  bearings  from 
Japan  are  being,  or  are  likeiy  to  be.  sold 
in  the  United  States  at  less  tiian  fair 
value  within  die  meaning  of  section  731 
of  the  Tariff  Act  of  1330.  as  amended 
(the  Act),  and  that  these  imports 
materially  injure,  or  threaten  material 
injury  to.  a  U.S.  industry. 

United  States  Price  and  Foreign  Market 
Value 

PetitioQer's  estimate  of  United  States 
price  was  based  on  ]Mices  for  bearings 
produced  in  )ap«i  and  sold  in  the 
United  States,  less  U.S.  duty,  ocean 
fri^t.  and  marine  insurance  charges. 

Petitioner's  estimate  of  foreign  market 
valtie  was  based  on  Japanese  home 
market  list  prices  adjusted  for  standard 
discounting.  No  further  adjustments 
were  made  to  foreign  market  value. 

Based  on  a  comparison  of  United 
States  aad  foieign  maricet  value, 
petitioner  alleges  dumpiqg  margins 
ranging  from  1  percent  to  130  percent. 

Petitioner  also  provided  information 
concemiiig  J^Msese  manufacturers' 
cost  of  proditctioa.  The  cost  infonntion 
was  based  on  petitioner's  costs  for 
certain  bearings,  adjusted  for  known 
differences  between  the  petitioner's  and 
the  Japanese  maiMifecturers'  costs.  Tliis 
analysis  mdicates  that  home  market 
prices  are  bekmr  the  cost  of  production. 

InitiatioB  of  Iiivestigetian 

Under  section  7S2(c)  of  die  Act.  we 
must  determine,  wiltei  20  days  after  a 
petition  is  filed,  whedier  it  sets  forth  the 
allegations  necessary  far  the  intitiation 
of  an  antidamping  daty  investigation, 
and  vriiether  it  contains  information 


reasonably  available  to  the  petitioner 
supporting  the  allegatimis. 

We  examined  the  petition  on  bearings 
from  Japan  and  found  that  it  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  Act,  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  imports  of  bearings 
from  Japan  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value.  As  part  of  diis  investigation,  we 
will  determine  whether  the  products 
under  investigation  are  being  sold  in  the 
home  market  at  less  than  the  cost  of 
production.  If  our  investigation  proceeds 
normally,  we  will  make  our  preliminary 
determination  by  September  7. 196& 

Scope  of  Investigatioo 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  sjrstem  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  covert  the 
United  States  to  this  Harmonized 
System  (HS).  In  view  of  this  proposal, 
we  will  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  Item 
numbers  and  the  appropriate  HS  item 
numbers  with  our  product  descriptions 
on  a  test  basis,  pending  Congres8i<mal 
approval.  As  with  die  TSUSA  the  HS 
item  numbers  are  provided  for 
convenience  and  CustcMns  purposes.  The 
written  description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(8)  as  well  as  the  TSUSA  item 
number(s)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit,  Room  B-099.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW.,  Washington.  DC  20230. 
Additionally,  all  Customs  offices  have 
reference  copies  and  petitioners  may 
contact  the  Import  Specialist  at  their 
local  Customs  office  to  consult  the 
schedule. 

The  products  covered  by  this 
investigation  include  the  following 
articles,  whether  finished  or  unfinished: 
Antifriction  balls  and  rollers  (TSUSA 
items  680.3025.  680.3030,  and  680.3040. 
and  proposed  HS  subheading 
8482.91.00);  ball  bearings  with  integral 
shafts  (TSUSA  item  680.3300  and  HS 
subheading  8482.10.10);  ball  bearings 
(including  radial  ball  bearings)  and 
parts  thereof  (TSUSA  items  680.3704, 
680.3708,  680.3712.  680.3717.  680.3718. 
680.3722,  680.3727.  and  680.  3728,  and  HS 
subheadings  8482.10.50  and  8482.99.10); 
spherical  roller  bearings  and  parts 
Uiereof  (TSUSA  items  680.3952  and 


680.3956,  and  HS  subheadings  8482.30in 
and  6482.99.50);  other  roller  bearings 
(except  tapered  roller  bearings)  and 
parts  thereof  (TSUSA  item  6803960  and 
HS  subheadings  8482.40.00.  8482.50^X1, 
8482.80.00  and  8482.99.70;  ball  or  roller 
bearing  type  pillow  blocks  and  parts 
thereof  (TSUSA  items  681.0410  and 
681.0430,  and  HS  subheadings 
8483.20.80,  8483.30.80,  8483.90.30,  and 
8483.90.70);  ball  or  roller  bearing  type 
flange,  take-up,  cartridge,  and  hanger 
units,  and  parts  of  the  foregoing  (TSUSA 
items  681.1010  and  681.1030,  and  HS 
subheadings  8483.20.40,  8483.30.40, 
8483.90.20,  and  8483.9030);  machinery 
parts  containing  any  of  the  foregoing 
bearings,  not  ccmtaining  electrical 
features  and  not  specially  provided  for 
(TSUSA  item  6813900  and  HS 
subheading  8485.9000);  and  parts  of 
motor  vehicles  containing  any  of  the 
foregoing  bearings  and  not  specially 
provided  for  (TSUSA  item  6623295  and 
HS  subheading  8708.99.50).  Finished  but 
unground  or  semiground  balls  are  not 
included  in  the  scope  of  this 
investigation. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  either 
publicly  or  under  administrative 
protective  order  without  the  written 
consent  of  the  Acting  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Detennination  by  ITC 

The  ITC  will  determine  by  May  16, 
1988,  whether  there  is  a  reasonable 
indication  that  imports  of  bearings  from 
Japan  materially  injure,  or  threaten 
material  injury  to.  a  U.S.  industry.  If  its 
determination  is  negative,  the 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
and  regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act. 

April  20. 1988. 
JcMeph  A.  Spetriid. 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  68-9193  Filed  4-20-88:  8:45  am] 
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[A-485-«01] 

Initiation  of  Antidumping  Duty 
Investigation;  Antifriction  Bearings 
(Other  Ttian  Tapered  Roller  Baarfnga) 
and  Parts  Thereof  From  Romania 

aqency:  Import  Administration. 
International  Trade  Administration, 
Commerce. 

ACTION:  Notice. 

summary:  On  tiie  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  antifriction  bearings  (other 
than  tapered  roller  bearings)  and  parts 
thereof  (hereinafter  referred  to  as 
bearings)  and  parts  thereof  (hereinafter 
referred  to  as  bearings)  from  Romania 
are  being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value.  We 
are  notifying  the  U.S.  International 
Trade  Commission  (ITC)  of  this  action 
so  that  it  may  determine  whether 
imports  of  bearings  materially  injure,  or 
threaten  material  injury  to,  a  U.S. 
industry.  If  this  investigation  proceeds 
normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
May  16. 1988.  If  Uiat  determination  is 
affirmative,  we  will  make  a  preliminary 
determination  on  or  before  September  7. 
1988. 

EFFECnVE  DATE:  April  27,  1960 

FOR  FURTHER  INFORMATION  CONTACT 

Gary  Taverman,  Office  of 
Investigations,  Import  Administration, 
IntematicHial  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW.. 
Washington.  DC  20230  telephone  (202) 
377-0161. 
SUPPLEMENTARY  INFORMATION: 

The  Petidoa 

On  March  31, 1988,  we  received  a 
petition  filed  in  proper  form  by  The 
Torrington  Company  on  behalf  of  the 
domestic  antifriction  bearing  industry. 
In  compliance  with  the  filing 
requirements  of  19  CFR  353.36,  petitioner 
alleges  that  imports  of  bearings  from 
Romania  ere  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Act),  and  that  these  imports 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

United  States  Price  and  Foreign  Market 
Value 

Petitioner's  estimate  of  United  States 
price  was  based  on  prices  for  bearings 
produced  in  Romania  and  sold  in  the 
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United  States.  U.S.  duty  ocean  freight, 
and  marine  insurance  charges  were 
deducted.  i 

Alleging  that  Romania  is  a  state- 
controlled-economy  country,  petitioner's 
estimate  of  foreign  market  value  was 
based  on  home  market  prices  for 
corresponding  bearings  in  Italy  and 
Portugal,  non-state-controlled-econamy 
countries  (surrogate  countries),  in 
accordance  with  the  provisions  of  19 
CFR  353.36(a)(8).  Petitioner  selected 
Italy  as  a  surrogate  coimtry  since  the 
Department  has  used  Italy  as  a 
surrogate  country  in  the  past  for  other 
Eastern  European  state-controlled- 
economy  countries.  Petitioner  also 
selected  Portugal  as  a  surrogate  country 
since  the  Department  used  Portugal  as  a 
surrogate  country  in  the  past  for 
Romania. 

Petitioner's  estimate  of  Italian  and 
Portuguese  home  market  prices  was 
based  on  petitioner's  foreign  market 
information.  Using  Italian  home  maricet 
prices,  petitioner  alleges  dumping 
margins  ranging  &om  96  percent  to  132 
percent.  Using  Portuguese  home  market 
prices,  petitioner  alleges  dumping 
margins  ranging  from  87  percent  to  ^07 
percent.  -   . 

initiation  of  Investigation 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation, 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations.  | 

We  examined  the  petition  on  bearings 
from  Romania  and  found  that  it  meets 
the  requirements  on  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  Act,  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  imports  of  bearings 
from  Romania  are  being,  or  are  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value. 

In  the  course  of  our  investigation,  we 
will  determine  whether  the  economy  of 
Romania  is  state-controlled  to  an  extent 
that  sales  of  such  or  similar 
merchandise  in  the  home  market  or  to 
third  countries  do  not  permit 
determination  of  foreign  market  value.  If 
Romania  is  determined  to  be  a  state- 
controlled  economy,  we  will  then  choose 
a  non-state-controled  economy 
surrogate  country  for  purposes  of 
determining  foreign  market  value.  If  our 
investigation  proceeds  normally,  we  will 
make  a  preliminary  determination  by 
September  7. 1988. 


Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  (HS).  In  view  of  this  proposal, 
we  will  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  item 
numbers  and  the  appropriate  HS  item 
numbers  with  our  product  descriptions 
on  a  test  basis,  pending  Congressional 
approval.  As  with  the  TSUSA.  the  HS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(8)  as  well  as  the  TSUSA  item 
number(s)  in  all  new  petitions  Hied  with 
the  Department.  A  reference  copy  of  the 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit.  Room  B-099.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC  20230. 
Additionally,  all  Customs  offices  have 
reference  copies  and  petitioners  may 
contact  the  Import  Speciahst  at  their 
local  Customs  office  to  consult  the 
schedule. 

The  products  covered  by  this 
investigation  include  the  following 
articles,  whether  finished  or  unfinished: 
Antifriction  balls  and  rollers  (TSUSA 
items  680.3025,  680.3030,  and  680.3040, 
and  proposed  HS  subheading 
8482.91.00);  ball  bearings  with  integral 
shafts  (TSUSA  item  680.3300  and  HS 
subheading  8482.10.10);  ball  bearings 
(including  radial  ball  bearings)  and 
parts  thereof  (TSUSA  items  680.3704, 
680.3708.  680.3712,  680.3717,  680.3718. 
680.3722,  680.3727,  and  680.3728,  and  HS 
subheadings  8482.10.50  and  8482.99.10); 
spherical  roller  bearings  and  parts 
thereof  (TSUSA  items  680.3952  and 
680.3956,  and  HS  subheadings  8482.30.00 
and  8482.99.50);  other  roller  bearings 
(except  tapered  roller  bearings)  and 
parts  thereof  (TSUSA  item  680.3960  and 
HS  subheadings  8482.40.00,  8482.50.00. 
8482.80.00,  and  8482.99.70);  ball  or  roller 
bearing  type  pillow  blocks  and  parts 
thereof  (TSUSA  items  681.0410  and 
681.0430,  and  HS  subheadings 
8483.20.80.  8483.30.80.  8483.90.30.  and 
8483.90.70);  ball  or  roller  bearing  type 
flange,  take-up.  cartridge,  and  hanger 
units,  and  parts  of  the  foreogoing 
(TSUSA  items  681.1010  and  681.1030. 
and  HS  subheadings  8483.20.40. 
8483.30.40.  8483.90.20,  and  8483.90.30); 
machinery  parts  containing  any  of  the 
foregoing  bearings,  not  containing 
electrical  features  and  not  specially 


provided  for  (TSUSA  item  681.3900  and 
HS  subheading  8485.90.00):  and  parts  of 
motor  vehicles  containing  any  of  the 
foregoing  bearings  and  not  specially 
provided  for  (TSUSA  item  692.3295  and 
HS  subheading  8708.99.50).  Finished  but 
unground  or  semiground  balls  are  not 
included  in  the  scope  of  this 
investigation. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  either 
publicly  or  under  administrative 
protective  order  without  the  written 
consent  of  the  Acting  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  May  16. 
1988.  whether  there  is  a  reasonable 
indication  that  imports  of  bearings  from 
Romania  materially  injure,  or  threaten 
material  injury  to.  a  U.S.  industry.  If  its 
determination  is  negative,  the 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
and  regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  Uie  Act. 
Joseph  A.  Spetiini, 

Acting  Assistant  Secretary  for  Import 
Administration. 
April  20. 1988. 

[FR  Doc.  88-9194  Filed  4-26-88:  8:45  am] 
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[A-55»-801] 

Initiation  of  Antidumping  Duty 
Investigation;  Antifriction  Beatings 
(ottier  Than  Tapered  RoHer  Bearings) 
and  Parts  Thereof  From  Singapore 

aoency:  Import  Administration. 

International  Trade  Administration, 

Conunerce. 

Acnow;  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  antifriction  bearings  (other 
than  tapered  roller  bearings)  and  parts 
thereof  (hereinafter  referred  to  as 
bearings)  from  Signapore  are  being,  or 
are  likely  to  be.  sold  in  the  United  States 


at  less  than  fair  value.  We  are  notifying 
the  U.S.  international  Trade 
Commission  (ITC)  of  this  action  so  that 
it  may  determine  whether  imports  of 
bearings  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  If  tiiis 
investigation  proceeds  normally,  Uie  ITC 
will  make  its  preliminary  determination 
on  or  before  May  16. 1988.  If  that 
determination  is  affirmative,  we  will 
make  a  preliminary  determination  on  or 
before  September  7, 1988. 
EFFECTIVE  DATE:  April  27, 1988. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Gary  Taverman,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  14th  SU^et 
and  Constitution  Avenue  NW., 
Washington.  DC  20230;  telephone  (202) 
377-0161. 

SUPPLEMENTARY  INFORMATION: 
The  Petition 

'  On  March  31. 1988,  we  received  a 
petition  filed  in  proper  form  by  The 
Torrington  Company  on  behalf  of  the 
domestic  antifriction  bearing  industry. 
In  compliance  with  the  filing 
requirements  of  19  CFR  353.36,  petitioner 
alleges  that  imports  of  bearings  from 
Singapore  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  Uian  fair 
value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  and  that  these  imports 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

United  Slates  Price  and  Foreign  Market 
Value 

Petitioner's  estimate  of  United  States 
price  was  based  on  prices  for  bearings 
sold  in  the  United  States,  less  ocean 
freight,  marine  insurance,  and  U.S.  duty. 
The  United  States  prices  of  bearings 
produced  by  a  sin^e  manufacturer  with 
production  facilities  in  both  Singapore 
and  Thailand  and  which  exports 
bearings  from  both  countries  to  the 
United  States  were  used  because  the 
country  of  origin  (as  between  Singapore 
and  Thailand)  of  the  imported  bearings 
could  not  be  determined. 

Petitioner's  estimate  of  foreign  market 
value  was  based  on  home  market  prices 
in  Singapore.  No  further  adjustments 
were  made  to  foreign  market  value. 

.Based  on  a  comparison  of  United 
States  prices  and  foreign  market  value, 
petitioner  alleges  dumping  margins 
ranging  from  four  percent  to  44  percent. 

Petitioner  also  provided  information 
concerning  a  Singapore  manufacturer's 
cost  of  production.  The  cost  information 
was  based  on  petitioner's  costs  for 
certain  bearings,  adjusted  for  known 
differences  between  the  petitioner's  and 


the  Singapore  manufacturer's  costs.  This 
analysis  indicates  that  home  maritet 
prices  are  below  the  cost  of  production. 

Initiation  of  Investigation 

Under  section  732(c)  of  die  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whetiier  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation, 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on  bearings 
from  Singapore  and  found  that  it  meets 
the  requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  Act  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  imports  of  bearings 
from  Singapore  are  being,  or  are  likely 
to  be,  sold  in  the  United  States  at  less 
than  fair  value.  As  part  of  this 
investigation,  we  will  determine 
whether  the  products  under 
investigation  are  being  sold  in  the  home 
market  at  less  than  the  cost  of 
production.  If  our  investigation  proceeds 
normally,  we  will  make  a  preliminary 
determination  by  September  7, 198a 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  (HS).  In  view  of  this  proposal, 
we  will  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  item 
numbers  and  the  appropriate  HS  item 
numbers  with  our  product  descriptions 
on  a  test  basis,  pending  Congressional 
approval.  As  with  die  TSUSA  the  HS 
item  nbmbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(8)  as  well  as  die  TSUSA  item 
number(s]  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit.  Room  B-099,  U.iS.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC  20230. 
Additionally,  all  Customs  offices  have 
reference  copies  and  petitioners  may 
contact  the  Import  Specialist  at  their 
local  Customs  office  to  consult  the 
schedule. 

The  products  covered  by  this 
investigation  include  the  following 
articlea,  whether  finished  or  unfinished: 
Antifriction  balls  and  rollers  (TSUSA 
items  680.3025,  680.3030,  and  68a3040. 


and  proposed  HS  subheading 
8482.91.00);  ball  bearings  with  integral 
shafts  (TSUSA  item  680.3300  and  HS 
subheading  8482.10.10);  ball  bearings 
(including  radial  ball  bearings)  and 
parts  thereof  (TSUSA  items  680.3704. 
680.3708.  680.3712.  680.3717,  680.3718, 
680.3722.  680.3727,  and  680.3728,  and  HS 
subheadings  8482.10.50  and  8482.99.10); 
spherical  roller  bearings  and  parts 
thereof  (TSUSA  items  680.3952  and 
680.3956,  and  HS  subheadings  8482.30.00 
and  8462.99.50):  other  roller  bearings 
(except  tapered  roller  bearings)  and 
parts  thereof  (TSUSA  item  680.3960  and 
HS  subheadings  6482.40.00.  8482.50.00, 
8482.80.00,  and  8482.99.70;  ball  or  roller 
bearing  type  pillow  blocks  and  parts 
thereof  (TSUSA  items  681.0410  and 
681.0430,  and  HS  subheadings 
8483.20.80,  8483.30.80.  8483.90.30.  and 
8483.90.70);  ball  or  roller  bearing  type 
flange,  take-up,  cartridge,  and  hanger 
units,  and  parts  of  the  foregoing  (TSUSA 
items  681.1010  and  681.1030.  and  HS 
subheadings  8483.20.40.  8483.30.40, 
8483.90.20.  and  8483.90.30);  machinery 
parts  containing  any  of  the  foregoing 
bearings,  not  containing  electrical 
features  and  not  specially  provided  for 
(TSUSA  item  681.3900  and  HS 
subheading  8485.90.00):  and  parts  of 
motor  vehicles  containing  any  of  the 
foregoing  bearings  and  not  specially 
provided  for  (TSUSA  item  692.3295  and 
HS  subheading  8708.99.50).  Finished  but 
unground  or  semiground  balls  are  not 
included  in  the  scope  of  this 
investigation. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  either 
publicly  or  under  administrative 
protective  order  without  the  written 
consent  of  the  Acting  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  May  16. 
1988,  whether  there  is  a  reasonable 
indication  that  imports  of  bearings  from 
Singapore  materially  injure,  or  threaten 
material  iniurv  to,  a  U.S.  industry.  If  its 
determination  is  negative,  the 
investigation  will  terminate;  othervkrise, 
it  will  proceed  according  to  the  statutory 
and  regulatory  procedures. 
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This  notice  is  published  pursuant  Iq 
section  732(c)(2)  of  the  Act. 

April  20, 1988. 

Joseph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  88-8196  Filed  4-26-88:  8:45  am] 
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(A-401-801] 

Initiation  of  Antidumping  Duty 
investigation;  Antifriction  Bearing* 
(Ottier  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  From  Sweden 

agency:  Import  Administration. 

International  Trade  Administration, 

Commerce. 

ACTION:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  antifriction  bearings  (other 
than  tapered  roller  bearings)  and  parts 
thereof  (hereinafter  referred  to  as 
bearings)  from  Sweden  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  We  are  notifying  the 
U.S.  International  Trade  Commission 
(ITC)  of  this  action  so  that  it  may 
determine  whether  imports  of  bearings 
materially  injure,  or  threaten  material 
injury  to.  a  U.S.  industry.  If  this 
investigation  proceeds  normally,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  May  16, 1988.  If  that 
determination  is  affirmative,  we  will 
make  a  preliminary  determination  on  or 
before  September  7, 1988. 
EFFECTIVE  DATE:  April  27, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Taverman,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Conunerce,  14th  Street 
and  Constitution  Avenue  NW.. 
Washington.  DC  20230;  telephone  (202) 
377-0161. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  March  31, 1988,  we  received  a 
petition  filed  in  proper  form  by  The 
Torrington  Company  on  behalf  of  the 
domestic  antifriction  bearing  industry. 
In  compliance  with  the  filing 
requirements  of  19  CFR  353.36,  petitioner 
alleges  that  imports  of  bearings  from 
Sweden  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  and  that  these  imports 


materially  injure,  or  threaten  material 
injury  to.  a  U.S.  industry. 

United  States  Price  and  Foreign  Market 
Value 

Petitioner's  estimate  of  United  States 
price  was  based  on  prices  for  bearings 
sold  in  the  United  States,  less  ocean 
freight,  marine  insurance,  and  U.S.  duty. 
Prices  of  bearings  produced  by  a  single 
manufacturer  with  production  faciUties 
in  many  coimtries  were  used  because 
the  country  of  origin  of  the  imported 
bearings  could  not  be  determined  with 
certainty. 

Petitioner's  estimate  of  foreign  market 
value  is  based  on  Swedish  home  market 
list  prices  adjusted  for  standard 
discounting.  No  further  adjustments 
were  made  to  foreign  market  value. 

Based  on  a  comparison  of  United 
States  prices  and  foreign  market  value, 
petitioner  alleges  dumping  margins 
ranging  from  three  percent  to  180 
percent 

Petitioner  also  provided  information 
concerning  a  Swedish  manufacturer's 
cost  of  production.  The  cost  information 
was  based  on  petitioner's  costs  for 
certain  bearings,  adjusted  for  known 
differences  between  the  petitioner's  and 
the  Swedish  manufacturer's  costs.  This 
analysis  indicates  that  home  market 
prices  are  below  the  cost  of  production. 

Initialion  of  Investigation 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation, 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on  bearings 
from  Sweden  and  found  that  it  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  Act  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  imports  of  bearings 
from  Sweden  are  being,  or  are  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value.  As  part  of  this  investigation, 
we  will  determine  whether  the  products 
imder  investigation  are  being  sold  in  the 
home  market  at  less  than  the  cost  of 
production.  If  our  investigation  proceeds 
normally,  we  will  make  a  preliminary 
determination  by  September  7, 1988. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  (HS).  In  view  of  this  proposal. 


we  will  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  item 
numbers  and  the  appropriate  HS  item 
numbers  with  our  product  descriptions 
on  a  test  basis,  pending  Congressional 
approval.  As  with  the  TSUSA.  the  HS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(8)  as  well  as  the  TSUSA  item 
number(s)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit  Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington.  DC  20230. 
Additionally,  all  Customs  offices  have 
reference  copies  and  petitioners  may 
contact  the  Import  Specialist  at  their 
local  Customs  office  to  consult  the 
schedule. 

The  products  covered  by  this 
investigation  include  the  following 
articles,  whether  finished  or  unfinished: 
Antifriction  balls  and  rollers  (TSUSA 
items  680.3025. 680.3030,  and  680.3040, 
and  proposed  HS  subheading 
8482.91.00);  ball  bearings  witii  integral 
shafts  (TSUSA  item  680.3300  and  HS 
subheading  8482.10.10);  ball  bearings 
(including  radial  ball  bearings)  and 
parts  thereof  (TSUSA  items  680.3704, 
680.3708,  680.3712,  680.3717.  680.3718. 
680.3722.  680.3727,  and  680.3728,  and  HS 
subheadings  8482.10.50  and  8482.99.10): 
spherical  roller  bearings  and  parts 
thereof  (TSUSA  items  680.3952  and 
680.3956,  and  HS  subheadings  8482.30.00 
and  8482.99.50);  other  roller  bearings 
(except  tapered  roller  bearings)  and 
parts  thereof  (TSUSA  item  680.3960  and 
HS  subheadings  8482.40.00,  8482.50.00, 
8482.80.00,  and  8482.99.70;  ball  or  roller 
bearing  type  pillow  blocks  and  parts 
thereof  (TSUSA  items  681.0410  and 
681.0430,  and  HS  subheadings 
8483.20.80,  8483.30.80,  8483.90.30,  and 
8483.90.70);  ball  or  roller  bearing  type 
fiange,  take-up,  cartridge,  and  hanger 
units,  and  parts  of  the  foregoing  (TSUSA 
items  681.1010  and  681.1030,  and  HS 
subheadings  8483.20.40;  8483.30.40, 
8483.90.20,  and  8483.90.30);  machinery 
parts  containing  any  of  the  foregoing 
bearings,  not  containing  electrical 
features  and  not  specially  provided  for 
(TSUSA  item  681.3900  and  HS 
subheading  8495.90.00);  and  parts  of 
motor  vehicles  containing  any  of  the 
foregoing  bearings  and  not  specially 
provided  for  (TSUSA  item  692.3295  and 
HS  subheading  8708.99.50).  Finished  but 
unground  or  semiground  balls  are  not 
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included  in  the  scope  of  this 
investigation. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  either 
publicly  or  under  administrative 
protective  order  without  the  written 
consent  of  the  Acting  Assistant 
Secretary  for  Import  Administration. 

Preliminafy  Determination  by  ITC 

The  ITC  will  determine  by  May  16, 
1988,  whether  there  is  a  reasonable 
indication  that  imports  of  bearings  from 
Sweden  mate'rially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  If  its 
determination  is  negative,  the 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
and  regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act 
April  20, 1988. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  88-9197  Filed  4-26-88:  8:45  am] 
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initiation  of  Antidumping  Duty 
investigation;  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  TTiereof  From  the  United 
Kingdom 

agency:  Import  Administration. 
International  Trade  Administration, 
Commerce. 
action:  Notice. 


SMMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  antifriction  bearings  (other 
than  tapered  roller  bearings)  and  parts 
thereof  (hereinafter  referred  to  as 
bearings)  fit)m  the  United  Kingdom  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  We 
are  notifying  the  U.S.  International 
■  Trade  Commission  (ITC)  of  this  action 
so  that  it  may  determine  whether 
imports  of  bearings  materially  injure,  or 
threaten  material  injury,  to  a  U.S. 
industry.  If  this  investigation  proceeds 


normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
May  16, 1988.  If  that  determination  is 
affirmative,  we  will  make  a  preliminary 
determination  on  or  before  September  7, 
1988. 

EFFECTIVE  DATE:  April  27. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Gary  Taverman,  Office  of 
Investigations.  Import  Administration. 
International  Trade  Adminisb-ation,  U.S. 
Departinent  of  Commerce,  14th  Stieet 
and  Constitution  Avenue  NW., 
Washington.  DC  20230;  telephone  (202) 
377-0161. 

SUPPLEMENTARY  INFORMATION: 
The  Petition 

On  March  31, 1988.  we  received  a 
petition  filed  in  proper  form  by  The 
Torrington  Company  on  behalf  of  the 
domestic  antifriction  bearing  industry. 
In  compliance  with  the  filing 
requirements  of  19  CFR  353.36,  petitioner 
alleges  that  imports  of  bearings  fi-om  the 
United  Kingdom  (U.K.)  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  731  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act),  and  that  these 
imports  materially  injure,  or  threaten 
material  injury,  to  a  U.S.  industry. 

United  States  Price  and  Foreign  Marl(et 
Value 

Petitioner's  estimate  of  United  States 
price  was  based  on  prices  for  bearings 
produced  in  the  U.K.  and  sold  in  the 
United  States,  less  U.S.  duty,  ocean 
freight  and  marine  insurance  charges, 
and  based  on  public  statistics  of  U.K. 
exports  of  bearings  to  the  United  States. 

Petitioner's  estimate  of  foreign  market 
value  was  based  on  U.K.  home  market 
list  prices  adjusted  for  standard 
discounting,  and  based  on  public 
statistics  of  U.K.  exports  of  bearings  to 
Italy  and  the  Federal  Republic  of 
Germany.  No  further  adjustments  were 
made  to  foreign  market  value. 

Based  on  a  comparison  of  United 
States  prices  and  foreign  market  value, 
petitioner  alleges  dimiping  margins 
ranging  from  13  percent  to  254  percent. 

Petitioner  also  provided  information 
concerning  a  U.K.  manufacturer's  cost  of 
production.  The  cost  information  was 
based  on  petitioner's  costs  for  certain 
bearings,  adjusted  for  known  differences 
between  the  petitioner's  and  the  U.K. 
manufacturer's  costs.  This  analysis 
indicates  that  home  market  prices  are 
below  the  cost  of  production. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act.  we 
must  determine  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 


allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation, 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on  bearing 
ft-om  the  U.K.  and  found  that  if  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  732  of  the  Act  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  imports  of  bearings 
from  the  U.K.  are  being,  or  are  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value.  As  part  of  this  investigation, 
we  will  determine  whether  the  products 
under  investigation  are  being  sold  in  the 
home  market  at  less  than  the  cost  of 
production.  If  our  investigation  proceeds 
normally,  we  will  make  a  preliminary 
determination  by  September  7, 1988. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  (HS).  In  view  of  this  proposal, 
we  will  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  item 
numbers  and  the  appropriate  HS  item 
numbers  with  our  product  descriptions 
on  a  test  basis,  pending  Congressional 
approval.  As  with  the  TSUSA,  the  HS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(s)  as  well  as  the  TSUSA  item 
number(s)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit,  Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 
Additionally,  all  Customs  offices  have 
reference  copies  and  petitioners  may 
contact  the  Import  Specialist  at  their 
local  Customs  office  to  consult  the 
schedule. 

The  products  covered  by  this 
investigation  include  the  following 
articles,  whether  finished  or  unfinished: 
Antifriction  balls  and  rollers  (TSUSA 
items  680.3025,  680.3030,  and  680.3040. 
and  proposed  HS  subheading 
8482.91.00);  ball  bearings  with  integral 
shafts  (TSUSA  item  680.3300  and  HS 
subheading  8482.10.10);  ball  bearings 
(including  radial  ball  bearings)  and 
parts  thereof  (TSUSA  items  680.3704, 
680.3708,  680.3712,  680.3717,  680.3718, 
680.3722,  680.3727,  and  680.3728.  and  HS 
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subheadings  8482.10.50  and  8482.99.10); 
spherical  roller  bearings  and  parts 
thereof  (TSUSA  items  680.3952  and 
680.3998.  and  HS  Subheadings  8482.30.00 
and  8482.99.50);  other  roller  bearings 
(except  tapered  roller  bearings)  and 
parts  thereof  (TSUSA  item  680.3960  and 
HS  subheadings  8482.40iX).  8482^.00, 
8482.80.00.  and  8482.99.70;  ball  or  roller 
bearing  type  pillow  blocks  and  parts 
thereof  (TSUSA  items  681.0410  and 
681.0430.  and  HS  subheadings 
8483.20.80.  8483.30.80,  8483.90.3a  and 
8483.9a70):  ball  or  roller  bearing  type 
flange,  take-up,  cartridge,  and  hanger 
units,  and  parts  of  the  foregoing  (TSUSA 
items  681.1010  and  681.1030,  and  HS 
subheadings  8483.2a40,  8483.30.4a 
8483.90.20.  and  8483.90.30):  machinery 
parts  containing  any  of  the  foregoing 
bearings,  not  containing  electrical 
features  and  not  specially  provided  for 
(TSUSA  item  681.3900  and  HS 
subheading  8485.90.00);  and  parts  of 
motor  vehicles  containing  any  of  the 
foregoing  bearings  and  not  specially 
provided  for  (TSUSA  item  692.3295  and 
HS  subheading  8708.99.50).  Finished  but 
unground  or  semiground  balls  are  not 
included  in  the  scope  of  this 
investigation. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  conHrms  in  writing  that  it 
will  not  disclose  such  information  either 
publicly  or  under  administrative 
protective  order  without  the  written^ 
consent  of  the  Acting  Assistant        | 
Secretary  for  Import  Administration 

Pretimiiiary  Determination  by  ITC 

The  rrC  will  determine  by  May  16. 
1988.  whether  there  is  a  reasonable 
indication  that  imports  of  bearings  from 
the  UJC  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  If  its 
determination  is  negative,  the 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
and  regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  AcL 
April  20. 198& 
Joaeph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  88-9200  Filed  4-28-68: 8:45  am] 
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Initiation  of  Antidumping  Duty 
Investigation;  Antifriction  Boartngs 
(Other  Than  Tapered  Rotter  Bearings) 
and  Parts  Thereof  From  Ttialland 

agency:  Import  Administration, 
International  Trade  Administration. 
Commerce. 
action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  antifriction  bearings  (other 
than  tapered  roller  bearings)  and  parts 
thereof  (hereinafter  referred  to  as 
bearings)  from  Thailand  are  being,  or 
are  likely  to  be.  sold  in  the  United  States 
at  less  than  fair  value.  We  are  notifying 
the  U.S.  International  Trade 
Commission  (ITC)  of  this  action  so  that 
it  may  determine  whether  imports  of 
bearings  materially  injure,  or  threaten 
material  injury  to.  a  U.S.  industry.  If  this 
investigation  proceeds  normally,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  May  16, 1988.  If  that 
determination  is  affirmative,  we  will 
make  a  preliminary  determination  on  or 
before  September  7, 1988. 
^FECnVE  date:  April  27,  198& 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Taverman,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington.  E>C  2023a  telephone  (202) 
377-0161. 

SUPPLEMENTARY  information: 

The  Petition 

On  March  31, 1988,  we  received  a 
petition  filed  in  proper  form  by  The 
Torrington  Company  on  behaLT  of  the 
domestic  antifriction  bearing  industry. 
In  compliance  with  the  filing 
requirements  of  19  CFR  353.36,  petitioner 
alleges  that  imports  of  bearings  from 
Thailand  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1B30.  as  amended 
(the  Act),  and  that  tiiese  imports 
materially  injure,  or  tlireaten  material 
injury  to,  a  U.S.  industry. 

United  States  Price  and  Foreign  Market 
Value 

Petitioner's  estimate  of  United  States 
price  was  based  on  prices  for  bearings 
sold  in  the  United  States,  less  ocean 
freight,  marine  insurance,  and  U.S.  duty. 
The  United  States  prices  of  bearings 
produced  by  a  single  manufacturer  %vith 


production  facilities  in  both  Thailand 
and  Singapore  and  which  exports 
bearings  from  both  countries  to  the 
United  States  were  used  because  the 
country  of  origin  (as  between  Thailand 
and  Singapore)  of  the  imported  bearings 
could  not  be  determined. 

Petititioner  calctdated  an  estimate  of 
foreign  market  value  by  applying  the 
special  rule  for  certain  multinational 
corporations  contained  in  section  773(d) 
of  the  Act.  Since  petitioner  alleges  that 
Thai  home  market  sales  are  inadequate 
for  comparison  purposes,  foreign  market 
value  was  based  on  the  sales  prices  of 
bearings  sold  to  original  equipment 
manufacturers  in  Japan  by  the  Thai 
producer's  related  affiliate  in  Japan.  The 
Japanese  prices  were  based  on  Japanese 
home  market  list  prices  adjusted  for 
standard  discounting.  No  further 
adjustments  were  made  to  foreign 
market  value. 

Petitioner  also  calculated  an  estimate 
of  foreign  market  value  on  the  basis  of 
the  constructed  value  of  bearings  in 
Thailand.  Constructed  value  was 
calculated  using  petitioner's  costs  for 
certain  bearings,  adjusted  for  Imown 
differences  between  the  petitioner's  and 
the  Thai  manufacturer's  costs.  The 
statutory  minima  of  ten  percent  for 
general,  selling,  and  administrative 
expenses,  and  eight  percent  for  profit 
were  used. 

Based  on  a  comparison  of  United 
States  prices  and  foreign  market  value, 
petitioner  alleges  dumping  margins 
ranging  from  59  percent  to  80  percent. 

Petitioner  also  alleges  that  sales  by 
the  Thai  company  in  the  relevant  third 
country — Japan — are  below  the 
company's  cost  of  production.  The  cost 
information  is  based  on  petitioner's 
costs  for  certain  bearings,  adjusted  or 
known  differences  between  -the 
petitioner's  and  the  Thai  manufacturer's 
costs. 

Initiation  of  Investigation 

Under  section732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the  . 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation, 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations. 

We  examined  the  petition  on  bearings 
from  Thailand  and  found  that  it  meets 
the  reqiiir«nents  of  section  732(b)  of  the 
Act  Therefore,  in  accordance  vriih 
section  732  of  the  Act,  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  imports  of  bearings 
from  Thailand  are  being,  or  are  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value.  Because  we  are  investigating 


ihe  allegation  of  sales  at  less  than  fair 
value  pursuant  to  the  special  rule  for 
multinational  corporations  as  outlined  in 
section  773(d)  of  the  Act,  we  have 
determined  that  it  is  inappropriate  to 
initiate  an  investigation  of  sales  at 
below  cost  of  production  at  this  time.  If 
our  investigation  proceeds  normally,  we 
will  make  a  preliminary  determination 
by  September  7. 1988. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classific9tion  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  (HS).  In  view  of  this  proposal, 
we  will  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  item 
numbers  and  the  appropriate  HS  item 
number  with  our  product  descriptions  on 
a  test  basis,  pending  Congressional 
approval.  As  with  the  TSUSA  the  HS 
item  numbers  are  provided  for 
convenience  and  Customs  puposes.  The 
written  description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  thie  appropriate  HS  item 
numbers)  as  well  as  the  TSUSA  item 
numberis)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit,  Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 

Additionally,  all  Customs  offices  have 
reference  copies  and  petitioners  may 
contact  the  Import  Specialist  at  their 
local  Customs  office  to  consult  the 
schedule. 

.  The  products  covered  by  this 
investigation  include  the  following 
articles,  whether  finished  or  unfiiiished: 
antifriction  balls  and  rollers  (TSUSA 
items  680.3025,  680.3030,  and  680.3040, 
and  proposed  HS  subheading 
8482.91.00);  ball  bearings  with  integral 
shafts  (TSUSA  item  680.3300  and  HS 
subheading  8482.10.10);  ball  bearings 
(including  radial  ball  bearings)  and 
parts  thereof  (TSUSA  items  680.3704. 
680.3708,  680.3712,  680.3717.  680.3718, 
680.3722,  680.3727,  and  680.3728,  and  HS 
subheadings  8482.10.50  and  8482.99.10); 
spherical  roller  bearings  and  parts 
thereof  (TSUSA  items  680.3952  and 
680.3956,  and  HS  subheadings  8482.30.00 
and  8482.99.50);  other  roller  bearings 
(except  tapered  roller  bearings)  and 
parts  thereof  (TSUSA  item  680.3960  and 
HS  subheadings  8482.40.00,  8482.50.00, 
8482.80.00,  and  8482.99.7a  ball  or  roller 


bearing  type  pillow  blocks  and  parts 
thereof  (TSUSA  items  681.0410  and 
681.0430.  and  HS  subheadings 
8483.20.80.  8483.30.80.  8483.90.3a  and 
8483.90.70);  ball  or  roller  bearing  type 
flange,  take-up.  cartridge,  and  hanger 
units,  and  parts  of  the  foregoing  (TSUSA 
items  681.1010  and  681.103a  and  HS 
subheadings  8483.20.40.  8483.30.40. 
8483.90.20.  and  8483.90.30);  machinery 
parts  containing  any  of  the  foregoing 
bearings,  not  containing  electrial 
features  and  not  specially  provided  for 
(TSUSA  item  681.3900  and  HS 
subheading  8485.90.00);  and  parts  of 
motor  vehicles  containing  any  of  the 
foregoing  bearings  and  not  specially 
provided  for  (TSUSA  item  692.3295  and 
HS  subheading  8709.99.50).  Finished  but 
unground  or  semiground  balls  are  not 
included  in  the  scope  of  this 
investigation. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  either 
publicly  or  under  administrative 
protective  order  without  the  written 
consent  of  the  Acting  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  wUl  determine  by  May  la 
1988.  whether  there  is  a  reasonable 
indication  that  imports  of  bearings  from 
Thailand  materially  injure,  or  threaten 
material  injury  to.  a  U.S.  industry.  If  its 
determination  is  negative,  the 
investigation  will  terminate;  otherwise, 
it  will  proceed  according  to  the  statutory 
and  regulatory  procedures. 

This  notice  is  pubhshed  pursuant  to 
section  732(c)(2)  of  the  Act. 
April  20. 1988. 
)ose|rfi  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  88-0198  Filed  4-26-88;  8:45  am] 

BtLUNQ  COOE  SS10-08-M 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

aoency:  International  Trade 
Administration,  Import  Administration, 
Commerce. 


action:  Notice  of  initiation  of 
antidumping  and  countervailing  dufy 
administrative  reviews. 

summary:  The  Department  of 
Commerce  has  received  requests  to 
conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
dufy  orders  and  findings.  In  accordance 
with  the  Commerce  Reglations,  we  are 
initiating  those  administrative  reviews. 

effective  date:  April  27,  1988. 

FOR  FURTHER  INFORMATION  CONTACT! 

John  R.  Kugelman  or  Richard  W. 
Moreland,  Office  of  Compliance, 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington, 
DC  2023a  telephone:  (202)  377-5253/ 
2786. 

supplementary  information: 
Background 

On  August  13, 1985,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (50  FR 
32556)  a  notice  outiining  the  procedures 
for  requesting  administrative  reviews. 
The  Department  has  received  timely 
requests,  in  accordance  with  S  S  353.53a 
(a)(1),  (a)(2),  {a)(3),  and  355.10(a)(1)  of 
the  Commerce  Regulations,  for 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders  and  findings. 

Initiation  of  Reviews 

In  accordance  with  SS  353.53a(c)  and 
355.10(c)  of  the  Commerce  Regulations, 
we  are  initiating  administrative  reviews 
of  the  following  antidumping  and 
countervailing  dufy  orders  and  findings. 
We  intend  to  issue  the  final  results  of 
these  reviews  no  later  than  March  31, 
1969. 


Antidumping  duty 
proceedings  and  firms 


Iron    Constnjction    Castings 
from  Canada: 

Btbby  Ste.  Croix 

Standard     Carnations     from 
Ctii4e: 

Agricoloa  Longtoma 

Coexflor 
Flores  de  Chile 
Soci«dad  Agricoia  Ariztia 
Sodium  Nitrate  from  Cfiiie: 
Sociedad       Quimica       y 

Minera 

Certain    Fresh   Cut   Rowers 
from  Cotombia: 
Las  Amalias 


Periods  to  be 


03/01/87-02/29/88 


11/03/86-02/29/88 


03/01/67-09/29/88 


11/03/86-02/29/68 


15004 
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AntidumptnQ  duty 
procMdmgs  and  firms 


Pompones 
Fkxes  Cokxnbians 
Agrosuba 

Janin  de  Lm  Andes 
Fkxes  Attamira 
Ftores  da  Exportacion 
Agricola  at  Redl 
Giupo  Andas 
Cuttwoa  dal  Canba 
Roramerica 
Jaixfinos  de  ColofTibM 
Fkxes  del  Rio 
Fkxes  Generates 
Fkxes  La  Pampa 
kMaraionee  Targa 
Exportadonaa  Bodiica 
Fkxes  del  Cauca 
Fkxal 

Cutlrvoa  Medatin 
AQrodax 

Fkxaaits  Los  Anigos 
Fkxes  de  Los  Arrayanes 
Fkxes  Colon 
Cenain   Fresh   Cut   Fk)wers 
from  Colomtita: 
LaComuna 

Fkxes  de  La  Conejera 
Fkxes  OosHectareas 
Fkxiinda 

Fkxes  El  Gallinero 
LosGaques 


PeriodB  10 IM 


FkxesBLobo 

Fkxes  La  Maria 

Fkxes  de  Las  Morcodoa 


Rosa 


Fkxes  El  Puenla 

Inverskxies  Santa 

■Vba6 

EITrenino 

ElZono 

Fkxes  La  Eamarakta 

Fkxatex 

Jardnesdel  Muna 

Velez   de   Iwkxictwux 
■  f — 
rl|oa 


ClaiMtaa  Cotombianos 
Sun  FhMMrs 
Fantasia  FloawfS 
Ftores  Sarasuala 
Fresh  Cut  Ftowara  From  Ec- 
uador 

Flores  E<|uinoccialea 

Inverflora 


Edan  Ftowors 
FtoriaoiCtA 
FtoiM  dal  Ecuador 
rioiaa  dat  QuvKha 
Fkxescarde 
Fkxes  de  lt>arra 
Fkxas  da  Puerabo 
Fkxas  da  Picfiincah 
Viacoaa  Rayon  Staple  FXiar 

From  rintand: 

Ken*a  Oy  Sateri- 

Brass  Sheet  and  Strip  from 

the   Federal    Republk:   o( 

Germany. 


11/03/86-02/2t/88 


WMiam  Piym  Werfca 
Laraanbara  Kuptac 

SchwarmetaH   Hateaug- 
warka 
Brasa  Shaal  and  Strip  from 
Italy: 
UMetM 


03/01/07-02/29/08 


06/22/86-02/29/00 


Afitidumpaig  dt4y 
procaedkiga  and  fbma 


Ferrite  Cores  from  Japan: 

Taiyo  Yuden _ _ 

Televiaton  flacetvera.  Morh 
ochroma  and  Color,  from 
Japan: 

Fuiltau  General 

Funai 
iMlataushita 
TolovfeMon    Receivers,    tAon- 
ochroiaa  tnd  Cokx,  from 
Japan: 
Mitaubistii  Electric 
NEC 
Sharp 
Toshiba 
Vkrtor 
Brass  Sheet  and  Strip  from 
Sweden: 

M9i8ffV0ni0V* *...t..*t. 

Graiigaa 
Cenain      Circular      WaUed 
Caitxxi    Steel    Pipe    and 
Tube  from  Thatertd: 

Saha  Thai 

Thai  Union 

Thai  Steel 

Thai  Hong 

ThaiMatal 

Siwn  Steel  Pipe 

F«8t  Union 


Periods  to  ba 


03/02/87-02^/00 


03/01/07-02/29/00 


Oe/22/86-02/29/00 


03/01/87-02/29/80 


Counlervaiing  duty 
prtx^eedings 


Leather     Wearing     Apparel 

from  Argentina « 

Certain  Apparat  frijm  Aiganti- 


Certain  Caatar  Oil  Products 

from  Brazil _ 

Cotton  Yam  from  BrazI 

Standard    Camationa    from 

Chile .._ 

Oil  Country  Tubular  Goods 

from  Israal «». 

Certain  kon-Metal  Construc- 

txxi  Castings  from  Mexico... 
Certain  Textile  MM  Products 

from  Mexico 

Standard     Oxysanttwrnuma 

from  The  r4etfwr1ands 

Carton  Steel  Wire  Rod  from 

New  Zealand.. _ 

Colton   Shop   Towels   from 

Pakistan  .„ 


Periods  lobe 
reviewed 


01/01/07-12/31/07 

01/01/87-12/31/87 

01/01/87-12/31/87 
01/01/87-12/31/87 

02/03/87<12/31/87 

06/11/86-12/31/87 

01/01/87-12/31/87 

01/01/87-12/31/87 

10/27/86-12/31/87 

01/01/87-09/30/87 

01/01/87-12/31/87 


08/22/06-02/29/88 


Interested  parties  are  encouraged  to 
submit  applications  for  administrative 
protective  orders  as  early  as  possible  in 
the  review  process. 

These  initiations  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1675(a))  and 
19  CFR  353.53a(c)  and  355.10(c). 
Joseph  A.  Spetiioi, 

Acting  Assistant  Secretary  for  Import 

Administration. 

Date:  Apiil  1ft  1966. 
[FR  Doc.  88-9223  Filed  4-26-88;  8:45  am] 

BNJJNQ  COOC  aS10-06-M 


[C-569-8021 

Initiation  of  Countervailing  Duty 
InvMtlgation;  Antifriction  Boaringa 
(OttMT  Than  Taparad  RoOar  Baaringa) 
and  Parta  Tharaof  From  Singapore 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commeree,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  Singapore  of  antifriction  bearings 
(other  than  tapered  roller  bearings)  and 
parts  thereof,  as  described  in  the  "Scope 
of  Investigation"  section  of  this  notice, 
receive  benefits  which  constitute 
bounties  are  grants  within  the  meaning 
of  the  countervailing  duty  law.  We  are 
notifying  the  U.S.  International  Trade 
Commission  (ITC)  of  this  action,  so  that 
it  may  determine  whether  imports  from 
Singapore  of  certain  of  the  products 
included  in  the  scope  of  this 
investigation  materially  injure,. or 
threaten  material  injury  to,  a  U.S. 
industry.  If  this  investigation  proceeds 
normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
May  16, 1998.  and  we  will  make  our 
preliminary  determination  on  or  before 
June  24. 1968. 
EFFECnVE  date:  April  27, 198a 

Fon  nmTNCii  infonmatkni  contact: 
Gary  Taverman.  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW.. 
Washington,  DC  2Q230;  telephone:  (202) 
377-0161. 
SUPPLCMENTMIY  MRMMATION: 

The  Petition 

On  March  31, 1988,  we  received  a 
petition  In  proper  form  from  The 
Torrington  Company  of  Torrington, 
Connecticut,  filed  on  behalf  of  the  U.S. 
industry  producing  antifriction  bearings 
(other  dian  tapered  roller  bearings]  and 
parts  thereof  (hereinafter  referred  to  as 
bearings).  In  compliance  with  the  filing 
requirements  of  (  355.28  of  the 
Commerce  Regulations  (19  CFR  355.26), 
the  petition  alleges  that  manufacturers, 
producers,  or  exporters  in  Singapore  of 
bearings  receive,  direcdy  or  indirectly, 
certain  benefits  which  constitute 
boimties  or  grants  within  the  meaning  of 
section  303  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act). 
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Since  Singapore  is  not  a  "country 
under  the  Agreement"  within  the 
meaning  of  section  701(b)  of  the  Act, 
section  303  of  the  Act  applies  to  this 
investigation.  However,  Singapore  is  a 
«ignatory  to  the  General  Agreement  on 
Tariffs  and  Trade,  and  certain  products 
included  in  the  scope  of  this 
investigation  [i.e.,  those  items  classified 
under  items  681.1010,  681.1030,  681.3900, 
and  692.3295  of  the  Tariff  Schedules  of 
the  United  States  Annotated  (TSUSA)) 
are  nondutiable.  Therefore,  in 
accordance  with  section  303(a)(2), 
petitioner  is  required  to  allege  tiiat,  and 
the  ITC  is  required  to  determine 
whether,  imports  of  these  products  frtjm 
Singapore  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry. 

The  remainmg  TSUSA  items,  as 
described  in  the  "Scope  of 
Investigation"  section  of  this  notice,  are 
dutiable.  Therefore,  in  accordance  with 
section  303(b)  of  the  Act  petitioner  is 
not  required  to  allege  that,  and  the  ITC 
is  not  required  to  determine  whether, 
imports  of  these  products  from 
Singapore  materially  injure,  or  threaten 
material  injury  to.  a  U.S.  industry. 

Initiation  of  Investigation 

Under  section  702(c]  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  a  countervailing  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  bearings 
fi^m  Singapore  and  have  found  that  it 
meets  these  requirements.  Therefore,  we 
are  initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  Singapore  of  bearings,  as  described  in 
the  "Scope  of  Investigation"  section  of 
this  notice,  receive  boiuties  or  grants.  If 
our  investigation  proceeds  normally,  we 
will  make  our  preliminary  determination 
on  or  before  Jime  24. 1988. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  (HS).  In  view  of  this  proposal, 
we  will  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  item 
numbers  and  the  appropriate  HS  item 
niunbers  with  our  product  descriptions 
on  a  test  basis,  pending  Congressional 
approval.  As  with  the  TSUSA.  the  HS 
item  numbers  are  provided  for 


convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(s]  as  well  as  the  TSUSA  item 
number(s]  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records  • 
Unit,  Rom  B-099.  U.S.  Departinent  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW..  Washington,  DC  20230. 
Additionally,  all  Customs  offices  have 
reference  copies  and  petitioners  may 
contact  the  Import  Specialist  at  their 
local  Customs  office  to  consult  the 
schedule. 

The  products  covered  by  this 
investigation  include  the  following 
articles,  whether  finished  or  unfinished: 
Antifriction  balls  and  rollers  (TSUSA 
items  680.3025,  680.3030,  and  680.3040. 
and  proposed  HS  subheading 
6482.91.00);  ball  bearings  with  integral 
shafts  (TSUSA  item  680.3300  and  HS 
subheading  8482.10.10);  ball  bearings 
(including  radial  ball  bearings)  and 
parts  tiiereof  (TSUSA  items  680.3704. 
680.3708, 680.3712,  680.3717.  680.3718. 
680.3722.  680.3727.  and  680.3728.  and  HS 
subheadings  8482.10.50  and  8482.99.10); 
spherical  roller  bearings  and  parts 
thereof  (TSUSA  items  680.3952  and 
680.3956.  and  HS  subheadings  8482.30.00 
and  8482.99.50):  other  roller  bearings 
(except  tapered  roller  bearings]  and 
parts  thereof  (TSUSA  item  680.3960  and 
HS  subheadings  8482.40.00,  8482.50.00. 
8482.80.00,  and  8482.99.70;  ball  or  roller 
bearing  type  pillow  blocks  and  parts 
tiiereof  (TSUSA  items  680.0410  and 
681.0430.  and  HS  subheadings 
8483.20.80,  8483.30.80,  8463.90.30.  and 
8483.90.70);  ball  or  roller  bearing  type 
flange,  take-up.  cartridge,  and  hanger 
units,  and  parts  of  the  foregoing  (TSUSA 
items  681.1010  and  681.1030.  and  HS 
subheadings  8483.20.40.  8483.30.40. 
8483.90.20.  and  8483.90.30);  machinery 
parts  containing  any  of  the  foregoing 
bearings,  not  containing  electrical 
features  and  not  specially  provided  for 
(TSUSA  item  681.3900  and  HS 
subheading  8485.90.00);  and  parts  of 
motor  vehicles  containing  any  of  the 
foregoing  bearings  and  not  specially 
provided  for  (TSUSA  item  692.3295  and 
HS  subheading  8708.99.50).  Finished  but 
ungroimd  or  semigroimd  balls  are  not 
included  in  the  scope  of  this 
investigation. 

Allegations  of  Bounties  or  Grants 

Petitioner  lists  a  number  of  practices 
by  the  Government  of  Singapore  which 
allegedly  confer  boimties  or  grants  on 
manufacturers,  producers  or  exporters 
in  Singapore  of  bearings.  We  are 


initiating  an  investigation  on  the 
following  programs: 

•  Economic  Expansion  of  Incentives  Act 

ofl985(EEIA] 

1.  Part  II,  Pioneer  Enterprises 

2.  Part  IV.  Expansion  of  Established 
Enterprises 

3.  Part  VI.  Production  For  Export 

4.  Part  VII  International  Trade 
Incentives 

5.  Part  VIII.  Foreign  Loans  for 
Productive  Equipment 

6.  Part  DC.  Royalties.  Fees  and 
Development  Contributions 

7.  Part  X,  Investment  Allowances 

8.  Part  VI.  Warehousing  and  Servicing 
Incentives 

•  Income  Tax  Act  (ITA) 

1.  Section  14(B)  and  14(C).  Double 
deduction  for  Exfwrt  Promotion 
Expenses 

Promotion  Expenses 

2.  Section  16.  Initial  and  Annual 
Allowances 

•  Research  and  Development  (R&D) 

Incentives 

1.  Section  14E  of  the  ITA  Double 
Deduction  for  R&D  Expenses 

2.  Section  19B  of  tiie  ITA.  Writing 
Down  Allowance  for  Expenditures 
Relating  to  Patents  and  Know-How 

•  Monetary  Authority  of  Singapore 

(MAS)  Rediscount  Facility 

•  Singapore  Economic  Development 

Board  (EDB)  Programs 

1.  Capital  Assistance  Scheme 

2.  Product  Development  Assistance 
Scheme 

3.  Initiatives  in  New  Technologies 
Although  not  specifically  alleged  by 

petitioner,  we  are  also  investigating 
whether  the  antifriction  bearing  industry 
in  Singapore  receives  coimtervailable 
benefits  under  the  following  programs 
which  are  ciurentiy  imder  investigation 
in  the  countervailing  duty  investigation 
of  Certain  Carbon  Steel  Wire  Rod  from 
Singapore. 

•  Section  19A  of  the  ITA  Accelerated 
Depreciation 

•  Research  and  Development 
Assistance  Scheme  Under  the 
Singapore  Science  Council 
Although  alleged  by  petitioner,  we  are 

not  investigating  the  following  programs: 

•  Skills  Development  Fund  Under  the 
EDB 

The  Department  has  previously 
investigated  the  Skills  Development 
Fund  under  the  EDB  and  has  found  that 
these  loans  are  not  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries.  [See,  Final 
Negative  Countervailing  Duty 
Determinations:  Certain  Textile  Mill 
Products  and  Apparel  from  Singapore, 
(50  FR  9840.  March  12. 1985]].  Because 
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petitioner  has  presented  no  new 
evidence  or  alleged  changed 
circumstances  with  respect  to  the  Skills 
Development  Fund,  we  are  not  initiating 
an  investigation  on  this  program. 

•  Location  in  Industrial  Estates 

Petitioner  alleges  that  the  )urong 
Town  Corporation  (JTC)  controls  most 
of  the  land  and  buildings  used  by 
international  companies,  and  the  JTC 
provides  prepared  sites  with 
infrastructural  facilities  at  lower  rents. 
Petitioner  also  alleges  that  the 
Singapore  Science  Park  provides  similar 
facilities  for  technology-oriented 
companies.  We  previously  investigated 
location  in  industrial  estates  and 
determined  that  it  was  not  limited  to  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries.  See,  Final 
Negative  Countervailing  Duty 
Determination:  Carbon  Steel  Wire  Rod 
from  Singapore  (51  FR  3357.  January  27, 
1986).  In  that  determination,  we  stated 
that  "location  in  industrial  estates  and 
rental  charges  cannot  be  considered 
countervailable  unless  the  government 
limits  which  industries  can  locate  in  the 
industrial  estates  *  *  *."  Because 
petitioner  has  submitted  any  new 
evidence  or  alleged  changed 
circumstances,  we  are  not  initiating  an 
investigation  on  this  program.  With 
respect  to  the  Singapore  Science  Park, 
the  petitioner  provided  no  supporting 
documentation  that  benefits  are  being 
provided  through  location  in  the  Science 
Park,  nor  that  the  Singapore  bearings 
companies  are  located  in  the  Science 
Park. 

Notification  of  ITC 

Section  702(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  also  allow  theTTC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  either 
publicly  or  under  administrative 
protective  order  without  the  written 
consent  of  the  Acting  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determination  by  ITC   | 

The  rrc  will  determine  by  May  16. 
1988,  whether  there  is  a  reasonable 
indication  that  imports  from  Singapore 
of  certain  of  the  products  included  in  the 
scope  of  this  investigation  materially 
injure,  or  threaten  material  injury  to,  a 
U.S.  industry.  If  its  determination  is 
negative,  our  investigation  with  respect 
to  the  products  classified  under  TSUSA 


items  681.1010.  681.1030.  681.3900,  and 
692.3295  will  terminate;  otherwise,  it  will 
proceed  according  to  the  statutory  and 
regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  702(c)(2)  of  the  Act. 
April  20, 1988. 
Joseph  A.  Spetrinl 

Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  88-9195  Filed  4-2&-«8:  8:45  am] 
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[C-549-802] 

Initiation  of  Countervailing  Duty 
Investigations;  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  From  Thailand 

aqency:  Import  Administration, 
International  Trade  Administration. 
Commerce. 

AcnON:  Notice. 

summary:  On  die  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  Thailand  of  antifriction  bearings 
(other  than  tapered  roller  bearings)  and 
parts  thereof,  as  described  in  the  "Scope 
of  Investigation"  section  of  this  notice, 
receive  benefits  which  constitute 
bounties  or  grants  within  the  meaning  of 
the  countervailing  duty  law.  We  are 
notifying  the  U.S.  International  Trade 
Commission  (ITC)  of  this  action,  so  tiiat 
it  may  determine  whether  imports  from 
Thailand  of  certain  of  the  products 
included  in  the  scope  of  this 
investigation  materially  injure,  or 
threaten  material  injury  to.  a  U.S. 
industry.  If  this  investigation  proceeds 
normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
May  16, 1988,  and  we  will  make  our 
preliminary  determination  on  or  before 
June  24. 1988. 

EFFECTIVE  DATE:  April  27,  1988. 

FOft  FURTHER  INFORMATION  CONTACT: 

Gary  Taverman.  Office  of 
Investigations,  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington.  DC  20230;  telephone:  (202) 
377-0161. 

SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  March  31. 1988.  we  received  a 
petition  in  proper  form  from  The 
Torrington  Company  of  Torrington. 
Connecticut,  filed  on  behalf  of  the  U.S. 


industry  producing  antifriction  bearings 
(other  than  tapered  roller  bearings)  and 
parts  thereof  (hereinafter  referred  to  as 
bearings).  In  compliance  with  the  filing 
requirements  of  {  355.26  of  the 
Commerce  Regulations  (19  CFR  355.26). 
.  the  petition  alleges  that  manufacturers, 
producers,  or  exporters  in  Thailand  of 
bearings  receive.  direcUy  or  indirecdy. 
certain  benefits  which  constitute 
bounties  or  grants  within  the  meaning  of 
section  303  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act). 

Since  Thailand  is  not  a  "country 
under  the  Agreement"  within  the 
meaning  of  section  701(b)  of  the  Act. 
section  303  of  the  Act  appUes  to  this        ' 
investigation.  However.  Thailand  is  a 
signatory  to  the  General  Agreement  on 
Tariffs  and  Trade,  and  certain  products 
included  in  the  scope  of  this 
investigation  [i.e.,  those  classified  under 
items  681.1010, 681.1030,  681.3900,  and 
692.3295  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)]  are 
nondutiable.  Therefore,  in  accordance 
wiUi  section  303(a)(2),  petitioner  is 
required  to  allege  that,  and  the  ITC  is 
required  to  determine  whether,  imports 
of  these  products  from  Thailand 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

The  remaining  TSUSA  items,  as 
described  in  the  "Scope  of 
Investigation"  section  of  this  notice,  are 
dutiable.  Therefore,  in  accordance  with 
section  303(b)  of  the  Act,  petitioner  is 
not  required  to  allege  that,  and  the  ITC 
is  not  required  to  determine  whether, 
imports  of  these  products  frt)m  Thailand . 
materially  injure,  or  threaten  material 
injury  to.  a  U.S.  industry. 

Initiation  of  Investigation 

Under  section  702(c)  of  the  Act  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  a  countervailing  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  bearings 
from  Thailand  and  have  found  that  it 
meets  these  requirements.  Therefore,  we 
are  initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  Thailand  of  bearings,  as  described  in 
the  "Scope  of  Investigation"  section  of 
this  notice,  receive  bounties  or  grants.  If 
our  investigation  proceeds  normally,  we 
will  make  our  preliminary  determination 
on  or  before  June  24, 1988. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 


the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  covert  the 
United  States  to  this  Harmonized 
System  (HS).  In  view  of  this  proposal, 
we  will  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  item 
numbers  cuid  the  appropriate  HS  item 
numbers  with  out  product  descriptions 
on  a  test  basis,  pending  Congressional 
approval.  As  wiUi  tiie  TSUSA.  die  HS 
item  numbers  are  provided  for 
cpnvenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(8)  as  well  as  the  TSUSA  item 
number{s)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit  Room  B-009,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230. 
Additionally,  all  Customs  offices  have 
reference  copies  and  petitioners  may 
contact  the  Import  Specialist  at  their 
local  Customs  office  to  consult  the 
schedule. 

The  products  convered  by  this 
investigation  include  the  following 
a,rticles.  whether  finished  or  unfinished: 
antifriction  balls  and  rollers  (TSUSA 
items  680.3025.  680,3030,  and  680.3040, 
and  proposed  HS  subheading 
8482.91.00);  ball  bearings  with  integral 
shafts  (TSUSA  item  680.3300  and  HS 
siibheading  8482.10.10):  ball  bearings 
(including  radial  ball  bearings)  and 
parts  thereof  TSUSA  items  680.3704, 
680.3708,  680.3712.  680.3717,  680.3718, 
680.3722,  680.3727,  and  680.3728,  and  HS 
subheadings  848.10.50  and  8482.99.10); 
spherical  roller  bearings  and  parts 
thereof  (TSUSA  items  680.3952  and 
680.3956,  and  HS  subheadings  8482.30.00 
and  8482.99.50);  other  roller  bearings 
(except  tapered  roller  bearings]  and 
parts  diereof  (TSUSA  item  680.3960  and 
HS  subheadings  8482.40.00,  8482.50.00, 
8482.80.00,  and  8482.99.70;  ball  or  roller 
bearing  type  pillow  blocks  and  parts 
tiiereof  (TSUSA  items  681.0410  and 
681.0430,  and  HS  subheadings 
8483.20.80, 8483.30.80,  8483.90.30,  and 
8483.90.70);  ball  or  roller  bearing  type 
flange,  take-up  cartridge,  and  hanger 
units,  and  parts  of  the  foregoing  (TSUSA 
items  681.1010  and  681.1030,  and  HS 
subheadings  8483.20.40,  8483.30.40, 
8483.90.20.  and  8483.90.30);  machinery 
parts  containing  any  of  the  foregoing 
bearings,  not  containing  electrical 
features  and  not  specifically  provided 
for  (TSUSA  item  681.3900  and  HS 
subheading  8485.90.00);  and  parts  of 
motor  vehicles  containing  any  of  the 


foregoing  bearings  and  not  specially 
provided  for  (TSUSA  item  692.3295  and 
HS  subheading  8708.99.50).  Finished  but 
unground  or  semiground  balls  are  not 
included  in  the  scope  of  this 
investigation. 

Allegations  of  Bounties  or  Grants 

Petitioner  lists  or  number  of  practices 
by  the  Government  of  Thailand  which 
allegedly  confer  bounties  or  grants  on 
manufacturers,  producers,  or  exporters 
in  Thailand  or  bearings.  We  are 
initiating  an  investigation  of  the 
following  programs: 

•  Export  Packing  Credits 

•  Rediscount  of  Industrial  Bills 

•  Electricity  Discounts  for  Exporters 

•  Tax  Certificates  for  Exports 

•  Income  Tax  Exemption  under  the 
Investment  Promotion  Act 

•  Double  Deduction  of  Foreign 
Marketing  Expenses  and  Foreign  Taxes 

•  Export  Processing  Zones 

•  Reduced  Business  Tax  for 
Producers  of  Intermediate  Goods  for 
Export  Industries 

Although  not  specifically  alleged  by 
petitioner,  we  are  also  investigating 
whether  the  antifriction  bearings 
industry  in  Thailand  receives 
countervailable  benefits  under  the 
following  programs: 

•  Tax  Exemptions  for  Goodwill  and 
Royalty  Payments 

•  Tax  Deduction  for  Dividends 

•  International  Trade  Promotion  Fund 

Notification  of  ITC 

Section  702(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  either 
publicly  or  under  administrative 
protective  order  without  the  written 
consent  of  the  Acting  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  May  16, 
1988,  whether  there  is  a  reasonable 
indication  that  imports  from  Thailand  of 
certain  of  the  products  included  in  the 
scope  of  this  investigation  materially 
injure,  or  threaten  material  injury  to,  a 
U.S.  industry.  If  its  determination  is 
negative,  our  investigation  with  respect 
to  the  products  classified  under  TSUSA 
items  681.1010.  681.1030.  681.3900,  and 
692.3295  will  terminate;  otherwise,  it  will 
proceed  according  to  the  statutory  and 
regulatory  procedures. 


This  notice  is  published  pursuant  to 
section  702(c)(2)  of  the  Act. 
April  20,1988. 
Joseph  A  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  88-9199  Filed  4-26-88;  8:45  am] 
MLUNO  COOC  asio-os-M 


[C-201-012] 

Carbon  Blad(  From  Mexico; 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review 

AGENCY:  International  Trade 

Administration,  Import  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

countervailing  duty  administrative 

review. 

SUMMARY:  The  Department  of 
Commerce  has  conducted  an 
administi-ative  review  of  the 
countervailing  duty  order  on  carbon 
black  from  Mexico  for  the  period 
October  1, 1983  through  December  31, 
1985.  We  preliminarily  determine  the 
total  bounty  or  grant  to  be  de  minimis 
for  Negromex  and  2.90  percent  ad 
valorem  for  all  other  firms  during  the 
period  October  1, 1983  through 
December  31, 1983;  de  minimis  for 
Negromex  and  4.28  percent  ad  valorem 
for  all  other  firms  during  the  period 
January  1, 1984  through  December  31. 
1984;  and  4.93  percent  ad  valorem  for  all 
firms  during  the  period  January  1, 1985 
through  December  31, 1985.  We  invite 
intierested  parties  to  comment  on  these 
preliminary  results. 
EFFECTIVE  DATE:  April  27, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Johnke,  David  Layton  or  Paul 
McGarr,  Office  of  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  26, 1986,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (51  FR 
30385]  die  final  results  of  its  last 
administrative  review  of  the 
countervailing  duty  order  on  carbon 
black  from  Mexico  (48  FR  29564,  June  27, 
1983).  On  June  25, 1986,  the  petitioner. 
Cabot  Corporation,  requested  in 
accordance  with  19  CFR  355.10  an 
administrative  review  of  the  order.  We 
published  the  initiation  of 
administrative  review  on  July  17, 1986 
(51  FR  25923).  The  Department  has  now 
conducted  that  administrative  review  in 
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accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 


Scope  of  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Hannonized 
System  ("HS").  In  view  of  this,  we  will 
be  providing  both  the  appropriate  Tariff 
Schedules  of  the  United  States 
Annotated  ('TSUSA")  item  numbers 
and  the  appropriate  HS  item  numbers 
with  our  product  descriptions  on  a  test 
basis,  pending  Congressional  approval. 
As  with  the  TSUSA.  the  HS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

We  are  requesting  petitioners  to  I 
include  the  appropriate  HS  item 
number(8)  as  well  as  the  TSUSA  item 
number(s)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  Harmonized  System  schedule 
is  available  for  consultation  at  the 
Central  Records  Unit.  Room  B-099.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230.  Additionally,  all 
Customs  offlces  have  reference  copies, 
and  petitioners  may  contact  the  Import 
Speciahst  at  their  local  Customs  office 
to  consult  the  schedule. 

Imports  covered  by  this  review  are 
shipments  of  Mexican  carbon  black. 
currenUy  classifiable  under  TSUSA  item 
number  473.0400.  This  product  is 
currenUy  classifiable  under  HS  item 
number  2803.00.00.  We  invite  comments 
from  all  interested  parties  on  this  HS 
classiHcation. 

The  review  covers  the  period  October 
1. 1983  through  December  31, 1985  and 
13  programs. 

Analysis  of  Programs 

(l)FOMEX 

The  Fund  for  the  Promotion  of  Exports 
of  Mexican  Manufactured  Products 
(FOMEX)  is  a  trust  of  the  Mexican 
Treasury  Department,  with  the  National 
Bank  of  Foreign  Trade  acting  as  trustee 
for  the  program.  The  National  Bank  of 
Foreign  Trade,  through  Hnancial      | 
institutions,  makes  FOMEX  loans    I 
available  at  preferential  rates  to 
manufacturers  and  exporters  for  two 
purposes:  Pre-export  financing  and 
export  financing.  We  consider  both  pre- 
export  and  export  FOMEX  loans  to  be 
export  bounties  or  grants  since  these 
loans  are  given  only  on  merchandise 
destined  for  export.  We  treat  benefits  to 
U.S.  importers  as  benefits  to  their 
corresponding  Mexican  exporters.  We 


found  that  the  annual  interest  rate 
financial  institutions  charged  borrowers 
for  peso-denominated  FOMEX  pre- 
export  financing  outstanding  during  the 
period  of  review  ranged  from  8.00  to 
39.60  percent.  The  annual  interest  rate 
for  dollar-denominated  FOMEX  export 
financing  (both  to  Mexican  exporters 
and  U.S.  importers)  ranged  from  4.50  to 
8.50  percent  during  the  period  of  review. 

We  have  sufficient  information  to 
measure  effective  interest  rates  for  peso- 
denominated  loans  and  for  1985  dollar- 
denominated  loans.  [See,  Fabricated 
Automotive  Glass  from  Mexico:  Final 
Results  of  Countervailing  Duty 
Administrative  Review  (51  FR  44652. 
December  11, 1986)).  To  determine  the 
effective  interest  rate  benchmark  for 

1983  and  1984  peso  loans,  we  calculated 
an  average  annual  effective  rate  &om 
data  reported  by  the  Banco  de  Mexico  in 
its  monthly  publication,  Indicadores 
Economicos  (I.E.).  In  1985,  the  Banco  de 
Mexico  stopped  publishing  data  on 
nominal  and  effective  interest  rates. 
Therefore,  we  calculated  the  average 
spread  between  the  Costo  Porcentual 
Promedio  (CPP).  which  is  the  average 
cost  of  short-term  funds  to  banks,  and 
the  I.E.  effective  rates  for  the  period 
1982  through  1984.  the  only  period  for 
which  we  have  l£.  rates.  The  effective 
interest  rate  benchmark  for  1985  is  the 
sum  of  this  average  spread  and  the 
average  CCP  rate  for  1985. 

To  determine  the  effective  interest 
rate  benchmark  for  1985  dollar  loans,  we 
used  the  quarterly  weighted-average 
effective  interest  rates  published  in  the 
Federal  Reserve  Bulletin.  For  1983  and 

1984  dollar  loans,  there  was  no 
comparable  data  on  effective  rates  in 
the  Federal  Reserve  Bulletin.  Therefore, 
we  used  a  nominal  interest  rate 
benchmark  from  the  same  publication 
and  compared  it  to  the  nominal 
preferential  interest  rates  in  those  years. 

We  consider  the  benefit  from  loans  to 
occur  when  the  interest  is  paid.  Interest 
on  FOMEX  pre-export  loans  is  paid  at 
maturity,  and  those  that  matured  during 
the  period  of  review  were  obtained 
between  December  1983  and  November 
1985.  For  our  benchmarks,  we  used  91.73 
percent  for  pre-export  peso  loans 
obtained  in  1983.  73.78  percent  for  pre- 
export  loans  obtained  in  1984.  and  86.31 
percent  for  pre-export  loans  obtained  in 
1985.  Since  interest  on  FOMEX  export 
loans  is  pre-paid,  we  calculated  benefits 
from  all  FOMEX  export  loans  received 
during  the  review  period.  For  these 
dollar-denominated  loans,  we  used  as 
our  benchmarks  12.73  percent  in  1983. 
13.97  in  1984.  and  12.85  percent  in  1985. 

The  two  known  exporters  of  this 
merchandise  used  this  program  during 
the  review  period.  In  addition.  U.S. 


importers  obtained  FOMEX  loans  based 
on  exports  from  one  of  the  Mexican 
carbon  black  exporters.  We  consider 
FOMEX  importer  loans  to  be  loans  to 
the  Mexican  exporter.  Because  we  found 
that  the  exporters  were  able  to  tie  their 
FOMEX  loans  to  exports  to  specific 
countries,  we  measured  the  benefit  only 
from  FOMEX  loans  tied  to  U.S. 
shipments. 

We  allocated  each  company's  benefit 
over  the  value  of  its  total  U.S.  shipments 
during  each  year  of  the  review  period. 
We  then  weight-averaged  the  resulting 
benefits  by  each  company's  proportion 
of  total  exports  to  the  United  States  of 
this  merchandise  (excluding,  where 
applicable,  the  firm  with  de  minimis 
aggregate  benefits)  during  each  year  of 
the  review  period.  On  this  basis,  we 
preliminarily  determine  the  benefit  from 
this  program  to  be  zero  for  Negromex 
and  0.30  percent  ad  valorem  for  all  other 
firms  in  the  1983  period.  0.42  percent  ad 
valorem  for  Negromex  and  1.23  percent 
ad  valorem  for  all  other  firms  in  1984. 
and  2.19  percent  ad  valorem  for  all  firms 
in  1985. 

In  October  1987,  the  Banco  de  Mexico 
changed  the  interest  rates  on  FOMEX 
peso  loans  to  91.00  percent  and  on  dollar 
loans  to  8.00  percent.  To  calculate  the 
FOMEX  benefit  for  cash  deposit 
purposes,  we  followed  the  same 
methodology  used  in  calculating  the 
assessment  rate.  For  peso  loans  we  used 
as  our  benchmark  the  sum  of  the 
October  1987  CPP  rate  and  the  average 
1982-1984  spread  between  the  CCP  and 
the  I.E.  effective  rates.  For  dollar  loans 
we  used  as  our  benchmark  a  weighted- 
average  effective  interest  rate  derived 
frt>m  the  Federal  Reserve  Board 
quarterly  survey  of  bank  lending  rates 
from  November  2-6. 1987. 

On  this  basis,  we  preliminarily 
determine  that  for  this  program  the  cash 
deposit  of  estimated  countervailing 
duties  will  be  2.06  percent  ad  valorem 
for  all  firms. 

(2)  NDP  Discounts 

Under  the  National  Development  Plan 
(NDP),  PEMEX.  the  government-owned 
oil  company,  and  the  Comision  Federal 
de  Electricidad  (CFE).  the  government- 
owned  electric  utility,  grant  discounts  to 
companies  located  in  specific  regions  or 
engaged  in  certain  priority  activities. 
The  discount  may  be  as  high  as  30 
percent,  but  varies  from  purchase  to 
purchase.  During  the  period  of  review, 
one  firm  received  average  discounts  of 
10  percent  on  certain  purchases  of  i 

electricity,  natural  gas.  and  carbon 
black  feedstock.  Because  such  discounts 
are  provided  only  to  specific  enterprises 


or  industries,  we  consider  them  to  be 
domestic  bounties  or  grants. 
<  We  allocated  the  total  value  of 
discounts  received  by  the  firm  over  its 
total  sales  to  all  markets  during  each 
year  of  the  review  period.  We  then 
weight-averaged  the  resulting  benefits 
by  that  firm's  proportion  of  exports  to 
the  United  States  of  this  merchandise 
(excluding,  where  applicable,  the  firm 
with  de  minimis  aggregate  benefits) 
during  each  year  of  the  review  period. 
On  this  basis,  we  preliminarily 
determine  the  benefit  from  this  program 
to  be  zero  for  Negromex  and  2.60 
percent  ad  valorem  for  all  other  firms  in 
the  1983  period,  zero  for  Negromex  and 
3.05  percent  ad  valorem  for  all  other 
firms  in  1984,  and  2.63  percent  ad 
valorem  for  all  firms  in  1985. 

A  decree  published  by  the  Mexican 
government  in  the  Diario  Oficial  on 
December  28, 1987  annulled  three  earlier 
decrees,  published  in  the  Diario  Oficial 
on  December  29. 1978.  June  19, 1979.  and 
August  3. 1981.  that  introduced  these 
NDP  discounts.  On  this  basis,  we 
preliminarily  determine  that  for  this 
program  the  cash  deposit  of  estimated 
countervailing  duties  will  be  zero. 

(3)  CEPROFI 

Certificates  of  Fiscal  Promotion 
(CEPROFI)  are  tax  certificates  used  to 
promote  the  goals  of  the  NDP.  They  are 
granted  in  conjunction  with  investments 
in  designated  industrial  activities  or 
geographic  regions  and  can  be  used  to 
pay  a  variety  of  federal  tax  liabilities. 

Article  25  of  the  decree  that 
established  the  authority  for  issuing 
CEPROFIs,  published  in  the  Diario 
Oficial  on  March  6. 1979.  requires  each 
recipient  to  pay  a  four-percent 
supervision  fee.  The  four-percent 
supervision  fee  is  "paid  in  order  to 
qualify  for.  or  to  receive."  the 
CEPROFIs.  Therefore,  it  is  an  allowable 
offset,  as  defined  in  section  771(6)(A)  of 
the  Tariff  Act.  from  the  gross  bounty  or 
grant. 

•  Firms  can  receive  CEPROFI  benefits 
under  three  provisions:  "Category  I." 
which  makes  CEPROFI  certificates 
available  for  the  manufacture  and 
processing  of  construction  and  capital 
goods;  "Category  11."  which  makes 
CEPROFI  certificates  available  for 
particular  industrial  activities;  and  a 
third  provision,  which  makes  CEPROFI 
certificates  available  for  the  purchase  of 
Mexican-made  equipment. 

The  Department  held  in  the  final 
affirmative  countervailing  duty 
determination  on  bricks  from  Mexico  (49 
FR  19564.  May  8, 1984)  that  CEPROFI 
certificates  granted  for  the  purchase  of 
Mexican-made  equipment  are  not 
countervailable  because  such 


certificates  are  available  to  any 
company  that  purchases  Mexican-made 
equipment.  We  consider  the  other  two 
types  of  CEPROFI  certificates  to  be 
domestic  bounties  or  grants  because 
they  are  available  only  to  certain 
industries. 

One  firm  received  benefits  under 
Category  II  during  the  period  of  review. 
Although  the  firm  claims  that  the 
CEPROFI  benefit  was  based  on 
merchandise  other  than  carbon  black,  it 
provided  no  documentation  to  support 
its  claim.  Therefore,  we  allocated  the 
firm's  benefit,  less  the  four-percent 
super\'ision  fee,  over  the  total  value  of 
that  firm's  sales  of  all  products  to  all 
markets  during  the  period  of  review.  On 
this  basis,  we  preliminarily  determine 
the  benefit  from  this  program  to  be  zero 
for  all  fums  in  the  1983  period.  0.01 
percent  ad  valorem  for  Negromex  and 
zero  for  all  other  firms  in  1984.  and  zero 
for  all  firms  in  1985. 

(4)FONEI 

The  Fund  for  Industrial  Development 
(FONEI).  administered  by  the  Banco  de 
Mexico,  is  a  specialized  financial 
development  fund  that  provides  long- 
term  loans  at  below-market  rates. 
FONEI  loans  are  available  under 
various  provisions  having  different 
eligibility  requirements.  The  plant 
expansion  provision  is  designed  for  the 
creation,  expansion,  or  modernization  of 
enterprises  in  order  to  promote  the 
efficient  production  of  goods  capable  of 
competing  in  the  international  market  or 
to  meet  the  objectives  of  the  NDP.  which 
include  industrial  decentralization.  We 
consider  this  FONEI  loan  provision  to 
confer  a  bounty  or  grant  because  it 
restricts  loan  benefits  to  those 
enterprises  located  outside  of  Zone  IILA. 

One  firm  had  one  variable-rate  peso- 
denominated  FONEI  loan  and  one  fixed- 
rate  peso-denominated  FONEI  loan 
outstanding  during  the  period  of  review. 
This  firm  claims  that  the  variable-rate 
FONEI  loan  was  used  for  purposes 
unrelated  to  carbon  black  production, 
but  it  provided  no  documentation  to 
support  its  claim.  Therefore,  we 
consider  both  loans  to  confer  a  benefit 
on  carbon  black. 

We  treated  the  variable-rate  loan  as  a 
series  of  short-term  loans.  To  calculate 
the  benefit,  we  used  the  same 
benchmarks  as  for  the  FOMEX  peso- 
denominated  pre-export  loans  and 
compared  them  to  the  preferential 
interest  rates  in  effect  for  each  FONEI 
loan  payment  made  during  the  review 
period.  To  calculate  the  benefit  for  the 
fixed-rate  loan,  we  used  the  same  long- 
term  loan  methodology  applied  in  the 
previous  review.  [See,  Carbon  Black 
from  Mexico;  Preliminary  Results  of 


Countervailing  Duty  Administrative 
Review  (51  FR  13270,  April  18, 1986)). 
We  allocated  the  benefits  from  these 
loans  over  the  firm's  total  sales  of  all  ' 
products  to  all  markets  during  each  year 
of  the  review  period.  Where  applicable, 
we  weight-averaged  the  resulting 
benefits  by  each  firms's  proportion  of 
exports  of  this  basis,  we  preliminarily 
determine  the  benefit  from  this  program 
to  be  0.06  percent  ad  valorem  for 
Negromex  and  zero  for  all  other  firms  in 
the  1983  period.  0.03  percent  ad  valorem 
for  Negromex  and  zero  for  all  other 
firms  in  1984,  and  0.11  percent  ad 
valorem  for  all  firms  in  1985. 

(5)  Preferential  Pricing  of  CBFS 

In  our  last  review,  we  found  that 
PEMEX  provided  carbon  black 
feedstock  (CBFS)  to  carbon  black 
producers  at  preferential  prices. 
Following  the  methodology  used  in  that 
review,  we  compared,  for  each  quarter 
in  the  review  period,  the  price  difference 
between  U.S.  Gulf  Coast  prices  for  no.  6 
fuel  oil  and  CBFS  to  the  price  difference 
between  the  PEMEX  prices  for  those 
two  products.  On  this  basis,  we 
preliminarily  determine  that  CBFS  was 
not  provided  to  Mexican  carbon  black 
producers  at  preferential  prices  during 
the  period  of  review  and!  therefore,  did 
not  confer  a  countervailable  benefit. 

(6)  Other  Programs 

We  also  examined  the  following 
programs  and  preliminarily  determine 
that  exporters  of  carbon  black  did  not 
use  them  during  the  review  period: 

(A)  State  tax  incentives; 

(B)  National  Industrial  Development 
Fund  (FOMIN); 

(C)  Article  15  of  the  General  Law  of 
Credit  Institutions  and  Auxiliary 
Organizations; 

(D)  Guarantee  and  Development  Fund 
for  Medium  and  Small  Industries 
(FOGAIN); 

(E)  Bancomext  loans; 

(F)  Delay  of  payments  on  loans; 

(G)  Delay  of  payments  to  PEMEX  of 
fuel  charges; 

(H)  Import  duty  reductions  and 
exemptions;  and 
(I)  Tax  Rebate  Certificates  (CEDI). 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  total  bounfy 
or  grant  to  be  0.06  percent  ad  valorem 
for  Negromex  and  2.90  percent  ad 
valorem  for  all  other  firms  during  the 
period  October  1. 1983  through 
December  31, 1983;  0.46  percent  ad 
valorem  for  Negromex  and  4.28  percent 
ad  valorem  for  all  other  firms  during  the 
period  January  1. 1984  through 
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December  31, 1984;  and  4.93  percent  ad 
valorem  for  all  firms  during  the  period 
January  1, 1985  through  December  31. 
1985.  We  consider  any  rate  less  than 
0.50  percent  to  be  die  minimia. 

The  Department  intends  to  instruct 
the  Customs  Service  to  liquidate, 
without  regard  to  countervailing  duties, 
shipments  of  this  merchandise  ftx)m 
Negromex  and  to  assess  countervailing 
duties  of  2.90  percent  of  the  f.ab.  invoice 
price  on  shipments  from  all  other  firms 
exported  on  or  after  October  1, 1983  and 
on  or  before  December  31, 1983.  The 
Department  intends  to  instruct  the 
Customs  Service  to  liquidate,  without 
regard  to  countervailing  duties, 
shipments  of  this  merchandise  from 
megromex  and  to  assesa  couniervailing 
duties  of  4.28  percent  of  tke  f.oih.  invoice 
price  on  shipments  from  all  other  firms 
exported  on  or  after  January  1. 1984  and 
on  or  before  December  31, 1984.  The 
Department  intends  to  instruct  the 
Customs  Service  to  assess 
countervailing  duties  of  4.33  percent  of 
the  f.o.b.  invoice  pric«  on  sfaipmeats 
from  all  finns  exported  ob  or  alter 
January  1. 1985  and  on  or  before 
December  31. 1985. 

Further,  because  of  th«  changes  in 
FOMEX  benefits  and  die  elkRiiration  of 
NDP  discounts  for  energy  and  basic 
petroleum  products,  the  Department 
intends  to  instruct  the  Customs  Service 
to  collect  a  cash  deposit  of  estimated 
countervailing  duties,  as  provided  by- 
section  751(a)(1)  of  the  Tariff  Act,  of  217 
percent  of  the  f.o.b.  invoice  price  on 
shipments  from  all  firms  entered  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
review.  This  deposit  requirement  shall 
remain  in  effect  until  publication  of  tire 
final  results  of  the  next  administrative 
review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested  will  be  held  30 
days  after  the  date  of  publication  or  the 
first  workday  following.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  five  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  this  j 

administrative  review  including- the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  at  a 
hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
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of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 

and  19  CFR  355.ia 

|os«ph  A.  Spetrini, 

Acting  Assistant  Secretury.  Import 

Administration. 

Date:  April  20, 1988. 
[FR  Doc.  88-926a  Filed  4-28-88;  8:45  amj 
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[C-201-003I 

Ceramic  TUe  From  Mexico;  Final 
ResuHs  of  Co—fefviiMim  Dutr» 
Adminiatrativa  Raviaw* 

AQENCT:  International  Trade 
Administration.  Import  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
countervailing  duty,  administrative 
review. 

suiNMARV:  On  fufy  0,  ner,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  erdsi 
on  ceramic  tile  from  Mexico.  We  have 
now  completed  that  review  and 
determine  the  total  bounty  or  grant  to  be 
zero  or  de  minimis  for  42  firms,  24.43 
percent  ad  vafocem  for  Cullacan  and 

3.16  percent  ad  valorem  for  all  other 
firms  during  the  period  {uly  1^  1984 
through  December  31, 1984-  We 
determine  the  total  bounty  or  grant  to  be 
zero  or  de  minimis  for  40  firms.  18.98 
percent  ad  valorem  for  Cullacan.  and 

4.17  percent  advalarem,lai  all  other 
firms  during  the  period  January  1, 1985 
through  December  31, 1985. 
EFFEcnvc  date:  April  27,  tga& 

FOR  FUKTHEIt  MVOMAA-nOlt  COHTACn 

•  Cynthia  Sewell  or  Paul  McCazr.  Office 
of  Compliance,  tntematkinal  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington.  IX:  20230; 
telephone,  (202)  377-3337. 
SUPPLEMENTARY  WFOflMATION: 

Background 

On  July  6. 1987,  tfte  Department  of 
Commerce  ("the  EJepartmetrt") 
published  in  the  Federal  Regntw  (52  FR 
25285)  the  preliminary  results  of  its 
administrative  review  of  the 
countervailing  dwty  order  on  ceramic  tile 
from  Mexico  (47  FR  20013;  May  10. 
1982).  The  Department  has  now 
completed  that  adhrinistratrve  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Acf  7- 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  Mexican  ceranic  tile 
including  non-mosaic,  glazed  and 
unglazed  ceramic  floor  and  wall  tile, 
currently  classifiable  under  item 


numbers  532.2400  and  532.2700  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  and  under  item  numbers 
6908.10.5O-2  and  6S07.10.00— 0  of  the 
Harmonized  System. 

The  review  covers  the  period  July  1. 
1984  through  December  31, 1985  and 
thirteen  programs:  (1)  FOMEX:  (2) 
Article  15  of  the  Generaf  Law  of  Credif 
Institutions  and  Auxffiary 
Organizations;  (3)  CEPRCS1;  (4)  FONEl; 
(5)  FOGAIN:  (8)  State  tax  faicentives;  (7) 
National  Industrial  Development  Fund 
("FOMIN"!;  (8)  NDP  preferential 
discounts;  (9)  Trust  Fund  for  the  Sttidy 
and  Development  of  Industrial  Parks 
("FIDEIN");  (10)  Bancomext  loans;  (11) 
delay  of  payments  on  loans;  (12)  delay 
of  payments  to  PEMEX  of  fiiel  charges; 
and  (13)  import  duty  reductions  and 
exemptions. 

As  a  result  of  clerical  errors  found  in 
our  preliminary  results  and  a  change  in 
methodology  (see  Comment  3]..  we  have 
revised  our  calculations.  The  weighted- 
average  country-wide  assessment  rate 
increased  0.02  percent  for  1984, 
decreased  0.28  percent  for  igsSs  and 
decreased  0.01  percent  Cor  purposes  of 
cash  deposit  of  estimated  countervailing 
duties.  AdditionalUy.  Ceramica  y  Pisos 
Industriales  de  Cbliacan  ("Culiacan") 
will  be  assigned  company-specific 
assessment  and  cash  deposit  rates 
because  of  sigraficaot  differentials 
between  its  level  of  benefits  and  the 
weij^ed-average  country-wide  rates. 

Analysis  of  Comments  Reoeived 

We  gave  intra-ested  parties  an 
opportunity  to  comment  on  the 
preliminary  resulits.  We  reeei-ved  written 
comments  from  tbe  petitioner,  the  Tile 
Council  of  America,  and  thcee 
respondents:  Ceramica  Regiomontana 
("Ceramica").  Cnliacam  and  Industrias 
Intercontinental 

Comment  1:  Ceramica  argues  that  the 
Dqiartment  should  use  a  company- 
specific  benchmark  rate  for  short-term 
loans  instead  of  a  national-average 
benchmark  rate  in  order  to  calculate 
more  accurately  the  companjr's  benefit 
from  FOMEX  and  Article  15  loans.  Since 
the  Department  verified  that  Ceramica's 
commercial  loan  rates  were  lower  than 
the  national-average  benchmark  rale, 
failure  to  use  a  company-specific 
benchmark  overstates  the  benefit  to 
Ceramica. 

Furthermore,  Ceramica  maintains  that 
the  Department's  statutory  obligation  is 
to  calculate  a  bounty  or  grant  that 
reasonably  corresponds  to  the  benefit 
received. 

The  petitioner,  on  the  other  hand, 
points  out  that  the  Departments's  use  of 
a  national-average  benchmark  rate  is 


consistent  with  long-standing 
Department  policy  and  prior 
determinations  made  in  this  proceeding. 
The  petitioner  agrees  with  the 
Department's  position  that,  because 
FOMEX  is  part  of  a  broad  national 
lending  program,  it  is  more  appropriate 
to  ose  national-average  commercial 
rates  as  its  benchmark  rather  than  the 
rates  at  which  individual  companies 
receive  loans. 

Department's  Position:  The 
Department's  practice  is  to  use  a 
national-average  interest  rate  as  the 
benchmark  for  measuring  the  benefit 
from  preferential  short-term  loans.  This 
differs  from  our  practice  with  long-term 
loans  where,  because  of  fewer  long-term 
commercial  loans  and  a  greater  range  of 
riskiness  between  companies,  we  will 
use  company-specific  benchmarks  if  a 
company  has  comparable  commercial 
loans.  (See,  the  Subsidies  Appendix  to 
the  Final  Affirmative  Countervailing 
Duty  Determination  and  Countervailing 
Duty  Order  Cold-Rolled  Carbon  Steel 
Flat-Rolled  Products  from  Argentina,  (49 
FR  18006.  April  26, 1984).)  Where 
possible  we  use  effective  interest  rates. 
In  recent  administrative  reviews  of 
Mexican  countervailing  duty  orders,  we 
have  used  as  our  benchmark  national- 
average  effective  interest  rates  based  on 
data  published  by  the  Banco  de  Mexico. 
tSee,  Final  Results  of  Administrative 
Review:  Fabricated  Automotive  Glass 
from  Mexico  (51  FR  44652,  December  11, 
1986).)  The  commercial  loan  rates  relied 
on  by  Ceramica  to  argue  for  a  company- 
specific  benchmark  are  nominal  rates. 

Nominal  rates  in  Mexico  include  a 
risk  premium  that  generally  puts  those 
rates  a  few  percentage  points  above  the 
CPP  rate  (Costo  Porcentual  Promedio, 
which  is  the  average  cost  of  short-term 
funds  to  banks).  Ceramica's  nominal 
rate  loans  follow  this  pattern.  Ceramica 
mistakenly  compares  the  rates  on  these 
loans  to  our  effective  rate  benchmark, 
which  takes  into  account  many 
additional  factors  such  as  finance 
charges  (fees  for  opening  a  line  of  credit, 
fees  for  credit  renewal,  commissions), 
compensating  balances,  and  the 
prepayment  or  compounding  of  Interest. 
Jhe  interest  rate  and  terms  of  a  loan  are 
normally  negotiated  between  the 
commercial  bank  and  the  client,  but  the 
rate  is  also  iaffected  by  charges  and 
costs  not  directly  associated  with  any 
given  loan  [e.g.,  compensating  balances 
and  minimum  cash  flow  requirements). 
The  types  and  amounts  of  charges  and 
costs  that  commercial  banks  impose 
vary  widely  from  company  to  company 
and  loan  to  loan;  there  is  no  method  that 
can  be  considered  standard  practice. 
The  basis  for  our  national-average 


effective  interest  rate  benchmark  is  a 
weighted  average  of  effective  rates 
reported  to  the  Banco  de  Mexico  by  a 
sample  of  companies  representing  a 
cross-section  of  the  Mexican  economy. 

In  this  proceeding,  Ceramica  did  not 
provide  the  data -necessary  to  calculate 
the  effective  rates  on  its  short-term 
commercial  loans.  We  did  not  request 
such  data  because,  even  if  we  had  it,  we 
would  not  use  it  to  establish  a  company- 
specific  benchmark.  The  complexity  of 
using  numerous  short-term  loans  to 
calculate  a  company-specific  effective 
Interest  rate  benchmark  increases  the 
probability  of  error,  creates  an  incentive 
to  underreport  costs  not  directly  tied  to 
specific  loans,  and  likely  would  require 
verification  to  establish  its  reliability. 
We  are  not  required  to  conduct  a 
verification  in  each  review  and.  because 
of  the  large  number  of  companies  often 
involved  in  a  review,  we  do  not  verify 
each  company  response  when  we  verify. 
Consequently,  even  if  we  could 
establish  some  company-specific 
benchmarks,  we  would  still  be  required 
to  use  a  national-average  benchmark  for 
the  remaining  respondent  companies. 

In  using  a  national-average 
benchmark,  we  recognize  that  some 
companies  borrow  above  and  others 
below  that  rate.  But  a  policy  of  using 
company-specific  benchmarks  would  be 
arbitrary  and  one-sided  because:  (1)  We 
would  not  undertake  the  complex  task 
of  determining  a  company-specific 
benchmark  unless  a  company  requested 
it  and  provided  the  necessary  data;  (2) 
we  could  only  reasonably  contemplate 
applying  company-specific  benchmarks 
to  verified  companies;  (3)  only  a 
company  that  believed  it  could 
demonstate  an  effective  interest  rate 
below  the  national  average  would  make 
a  request  and  the  necessary 
preparations;  and  (4)  a  company  that 
knew  it  had  an  effective  rate  higher  than 
the  national  average  would  not  request 
a  company-specific  benchmark  and  we, 
of  necessity,  would  use  the  national- 
average  benchmark  to  calculate  that 
company's  benefit.  Since  we  weight- 
average  each  company's  benefit  by  its 
share  of  exports  of  the  subject 
merchandise  to  the  United  States,  using 
company-specific  benchmarks  would,  as 
a  practical  matter,  lead  to  an 
understating  of  the  country-wide  benefit 
from  short-term  loan  programs. 

Adopting  a  policy  that  could  be 
manipulated  by  respondents  to  their 
advantage  and  at  their  choosing  would 
be  a  misapplication  of  our  statutory 
obligations.  The  Tariff  Act  requires  that 
we  assess  countervailing  duties  in  the 
amount  of  the  total  bounty  or  grant 
found  to  exist  on  a  class  or  kind  of 
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merchandise.  The  Department  is 
obligated  to  adopt  methodologies  that 
most  accurately  measure  the  total 
benefit  on  all  merchandise  subject  to  the 
countervailing  duty  order.  A 
methodology  that  incorporates 
company-specific  benchmarks  subverts 
the  purpose  of  the  law  because  it  would 
lead  to  the  underassessment  of 
countervailing  duties. 

Comment  2:  Ceramica  argues  that  due 
to  material  differences  between 
individual  company  benefits,  the 
Department  should  calculate  company- 
specific  assessment  rates  for  purposes 
of  this  review.  The  Department's  policy 
of  using  a  single,  weighted-average 
country-wide  rate  unless  there  is  a 
significant  difference  between  the 
company-specific  rate  and  the  weighted- 
average  country-wide  rate  [i.e.,  10 
percentage  points  or  25  percent, 
whichever  is  greater)  does  not  comply 
with  section  607  of  the  Trade  and  Tariff 
Act  of  1984  ("the  1984  Act").  Ceramica 
argues  further  that  the  10  percentage 
point  rule  is  contrary  to  the 
Department's  current  regulations  and 
cites  Phillip  Brothers  v.  United  States  in 
support  (630  F.  Supp.  1317. 1322  (1986)). 
The  petitioner,  on  the  other  hand, 
maintains  that  the  Department's 
calculation  of  a  single  country-wide 
countervailing  duty  rate  is  consistent 
with  prior  adminisfrative  practice  and 
should  not  be  changed  solely  to  benefit 
Ceramica. 

Department's  Position:  Section  607  of 
the  1984  Act,  which  amended  section 
706  of  the  Tariff  Act.  established  a 
statutory  presumption  in  favor  of 
country-wide  countervailing  duty  rates 
without  requiring  any  case-specific 
justification  for  the  use  of  such  rates. 
Consistent  with  this  statutory  provision, 
the  Department  calculated  a  country- 
wide countervailing  duty  rate  for  all 
firms  except  Culiacan.  The  Court  of 
International  Trade  ("CIT')  did  not 
reject  the  10  percentage  point  rule  in 
Phillip  Brothers.  The  CIT  remanded  the 
final  results  of  the  countervailing  duty 
administrative  review  on  pig  iron  from 
Brazil  (49  FR  9923.  March  16, 1984) 
requesting  that  the  Department  explain 
its  reasons  for  changing  from  a 
company-specific  deposit  rate  in  the 
final  determination  (44  FR  67554, 
November  26, 1979)  to  a  country-wide 
assessment  rate  in  the  final  results  of 
the  administrative  review.  The 
Department  submitted  remand  results 
with  the  requested  explanation  as  well 
as  a  new  analysis  of  the  assessment 
rates  based  on  the  10  percentage  point 
rule  in  the  Department's  proposed 
regulations.  In  its  final  ruling,  the  CIT 
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upheld  the  Departoacnt's  remand  ccsaHs 
(647  F.  Supp.  150  fl986)). 

Comment  3:  The  Feapendeiits.  raaiiiaifl 
that  the  Department  used  an  inesErect 
average  peso-to-doUap  exchaaga^  rate 
when  converting  dollar  viriues  into  peso- 
equivalents.  The  Department  suDUBed 
the  dollar-to-peso  rates  published  by  the 
Federal  Reserve  fbr  each  quartec,  fbtind 
a  quarterly  average  &om  that  total  and 
then  calculated  the  inverse  of  that 
average  for  the  peso-to-dollar  exchange 
rate.  Respondents  contend  that  the 
correct  methodology  is  to  use  the 
quarterly  dollar-to-peso  rates  to         ' 
cahnilate  »  peso-to-doHar  exchange  rate 
for  each  quarter,  ard  then  average  these 
values  to  yield  the  appropriate  average 
exchange  rate. 

Department's  PtisHioa:  We  agree  and 
have  revised  oor  methodiotegy^ 
accordingly. 

Comment  4:  Cuiiacan  argues  that  the 
Department's  methodiology  fior 
calculating  the  compaqr'^K  benefit  frooi 
the  CEPROFI  and  POGAJM  prolans 
grossly  overstates  the  benefit  from:  Aese 
programs.  Cuhacaa  asserts  that  the 
extremely  large  benefit  foond  makes  it 
obvious  that  the  total  benefit  canrot  be 
attributable  only  to  the  ceramic  tile 
division  and,  therefoce,  the  Eiepartmeitt 
should  ekfaer.  (1)  Allocaite  a  certain 
percentage  of  the  benefit  to  ceramic  Hler 
(2)  allow  Culiacan  to  supply  the 
Department  with  the  total  net  sales, 
figure  for  its  agrieultucal  division, 
thereby  calculating  the  benefit  using  the 
overall  company-wide  sales  figures  from 
both  the  ceramic  tile  and  agricultural 
products  division;  or  (3),  use  as  best 
information  available  the  highest  net 
FOGAIN  (0.70  percent)  and  net 
CEPROFI  (4.2S  percent)  benefits  ever 
used  as  assessment  and  deposit  rates 
for  these  programs. 

Department's  Position:  We  disagree. 
We  were  unable  to  estabhsh  at 
verification  what  percentage  of 
Culiacan's  total  sales  were  accoimted 
for  by  ceramic  tile.  We  were  gfvea  only 
a  verbal  estimate  of  this  percentage  al 
verification,  and  the  only  sales  figure  we 
were  able  to  verify  was  that  for  ceramic 
tile. 

If  we  had  the  data,  we  would  have 
used  only  the  benefits  attributable  to  the 
ceramic  tile  division  for  eakmhating  the 
benefits  fi^m  these  programs.  However, 
such  data  was  not  made  available  at 
verification.  The  company  could  only 
document  the  amount  of  CEPROFI 
certificates  and  FOGAIN  financmg 
received;  it  could  not  demonstrate  AtM 
these  benefits  were  used  for  one 
division  and  not  the  other,  nor  could  it 
demonstrate  the  appropriate  percentage 
of  benefits  allocable  to  each  divison. 
Furthermore,  Culiacan's  representative 


stated  that  it  was  possible  to  use  die 
equipoient  fac  whkh  the  benefits  were 
received  in  t^  mano&cture  o£  ceramic 
tile. 

With  re^}ect  to  the  lates  peep— cd  by 
CuhftcaA  ior  use  as  th»  best  infoeuutian 
available  is  the  FOGAIN,  aad  CEHBOn 
prograns.  rsiesntn  has  awcomtned 
the  DcyartMcnA's  poitcgr  m  this  matter. 
We  have  applied  such  rates  whea  wia 
have  datermiBed  yiat  a  responaavcas 
inadequate  sad  could  aa*  k»  aaed.  lb 
such  silaafeiona.  we  have  dsteiniined 
rates  for  all  propama  teviewieri  sad  not 
seleetivelBf  ioB  on^  Ikaaa  ptogEans  that 
the  coapeaqr  ased  Tha  best  iirfasoMfian 
we  have  for  calcaistiDg  the  od  vaku&n 
bounty  orgraat  fioe  n^pa» '» the 
amounts  ^  the  benefits  from  tlKse 
programs  and  the  vahce  oi  sales  oi 
ceramic  tflr..  Therefera;  we  used  dttse 
verified  %Bres  and  cakaiated  a 
company  benefit  that  is  tignificanlly 
different  from  the  wei^tted-average 
country-wide  rate. 

Final  Results  of  Rieview 

Aiter  coosiderii^  all  the  coaunsnls 
received,  we  determine  the  total  bovi^ 
or  grant  to  be  zero  oc  de  minimia  far  42 
firms^  24.43  percent  ad  valoeem  fac 
Culiaeaa  aad  3.16  pefcent  ad  valoeem 
for  all  othei  firms  during  tbe  period  July 
1. 1984  through  December  31..  1964.  W« 
determine  the  total  bounty  or  great  tabs 
zero  or  de  minimia  far  4ti  firms.  18.9ft 
percent  ad  valoeem  for  Culiacan  aed 
417  percent  ad  valorem  for  all  other 
firms  during  1986. 

The  following  40  firms  received  aero 
or  de  minimis  beaefits  during:  die  review 
period: 

(1)  Augustia  Cedillo  Raiz 

(2)  AntoiBo  Viltanaeva 

(3)  Azu)e}Os  Decorativos  Carrillo 

(4)  Azulejos  Orion 

(5)  Bei^amiii  Chaves  Tones 

(6)  Camerino  Chavez  P^rga 
(7}  Ceramica  Santa  Jute 
(8^  Dionicio  Sanchez  Cruz 

(9)  Eduardo>  S.  Garcia  de  ht  Perm 

(10)  Fabrica  de  Azutefos  Tipo  Talavera 

(11)  Francisco  Atmanza  E. 

(12)  Francisco  Gallegoa 

(13)  Francisco  Rincon  Leifa 

(14)  Gofizah>  Escobedo  Garza 
tl5)  Geadakpe  Rocha  Cafvflla 

(16)  J.  Garza  Arocha,  SA. 

(17)  HefRer»  Sifiientes  limenez 

(18)  Idelfonso  Chavez  Psrga 

(19)  Intcmacional  de  Ceramica 

(20)  Isabel  Cortez  Coronet 

(21)  Jesus  Flores  Carrillo 

(22)  Jesus  GaUegos  Olivares 

(23)  Jesus  Isnenez  Lacio 

(24)  Jose  DaviQa  Torres 

(25)  Jose  S.  Vazques  G. 
(28)  Ladrillera  Monterrey 


(27)  Juan  Csrtez  Cbratel 

(28)  Juan  Rodriguez  Roeha- 
(2^  Julie  Jiaienez  Qbiroz 

(30)  Leopoldo  Montiel  Rmcon 

(31)  Kfenoal  Abrarez  Ramen 

(32)  Matilde  Rincon  Leifa 

(33)  P&blo  Cortez  Coronel 

(34)  PediQ  Hemandez  Tbrcea 

(35)  Pedro  Lopez  Alonsa 

(36)  Pisos  Coloniales  de  Mexico,  SJ\. 

(37)  Ramon  Lopez  Ovalle 

(38)  Simon  Jaime  Ra]a«nL;an.  Ta^ta 

(39)  Soteio  lalomo  R. 

(40)  Traoqui^o  Flores  C. 

In  addiition.  tite  rata  far  Barros 
Tlaqoepaque  and  bidastriss  Age  is  d8 
minimis  daring  the  parwd  Juf^  1, 1<9M 
diroagh  Dscaaiber  31, 19M. 

The  I>epartment  wiU  metnict  the 
Customs  Service  to  fiqmdate.  without 
regard  to  eountervaifiag  dbties, 
shipments  o(  this  mwchantfae  fi'om 
Barros  Ttaqaepaqee;  hchistrias  Age  and 
tke  40  firms  hsied  abeive  and  t»  assess 
countervailing  dMes  sf  at.43  percent  of  - 
the  f.Oib.  mvoice  price  oir  shipments 
from  CuKscan  and  3.19  percent  of  the 
f  o.b.  invoice  price  or  sh^ments  fitmi-  aH 
other  finns  exported  on  or  after  ^ly  t. 
19M  and  on  op  before' December  31, 
1984.  The  Department  wiK  also  mstruct 
the  Cmrtems  Siervice  to  Kquidate, 
withoat  regard  to  countervailing  doties, 
shipments  of  this  merchaodlse  from  the 
40  firms  and  to  assess  conntervaifing 
duties  of  mss  percent  of  the  f.o.b. 
invoice  price  on  shtpnients  fi'om 
CuHacan  and  4.17  percent  of  the  f.o.b. 
invoice  price  en  shipments  fi«m  aH 
other  fins  expected  o«  or  after  January 
1, 1985  and  on  or  before  Decsmbier  31, 
1985. 

The  Department  wflt  ins«nict  the 
Customs  Service  to  vrnfve  cash  deposits 
of  estimated  countervailiag  dMies,  as 
provided  by  section  7Sl(a)(l)  of  the 
Tariff  Act,  on  shipments  of  this 
merchandise  fi-om  the  49  firms  listed 
above,  to  collect  a  cash  deposrt  of 
estimated  countervailing  duties  of  18.98 
percent  of  the  f  o.b.  kivoKe  price  on 
shipments  from  Cufiacan  and,  doe  to  a 
change  in  FOMEX  interest  rates,  to 
collect  a  cash  deposit  of  estimetted 
coontenrailnig  duties  ot  l.m  percent  of 
the  f  o.b.  mvoice  price  00  all  shipments 
o#  this  merchanc^e  tmm  Blorros 
Tlaquepaque,  Industries  Age,  and  all 
other  firms  entered,  or  withdrawn  from 
warehoose.  for  conaamption  an  or  after 
the  date  of  publication  of  this  notice. 
This  deposit  requirement  shaH  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  adrainisfrative 
review. 

This  administrative  review  aird  notice 
are  in  accordance  with  section  751(a)(1) 


of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 

and  19  CFR  355.ia 

Joseph  A.  Spetrioi. 

Acting  Assistant  Secretary.  Import 

Administration. 

Date:  April  2a  19Ba 
[PR  Doc.  88-9269  Filed  4-26-88;  8:45  am] 
BIUJNQ  COOC  3S10-OS4I 

[C-201-OOt] 

Certain  Iron-Metal  Castings  From 
Mexico;  Preliminary  Results  of 
Countervailing  Duty  Administrath^e 
Review 

AOaicv:  Iidematiooal  Trade 

Administration,  Import  Administration, 

Department  of  Commerce. 

acYion:  Notice  of  preliminary  results  of 

countervailing  duty  administrative 

review. 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  order  on  certain 
iron-metal  castings  from  Mexico.  We 
preliminarily  determine  the  total  bounty 
or  grant  to  be  de  minimis  during  the 
periods  April  1. 1983  through  December 
31, 1983,  January  1, 1984  through 
December  31, 1984,  and  January  1, 1985 
through  December  31, 1985.  We  invite 
interested  parties  to  comment  on  these 
preliminary  results. 
EFFECTIVE  DATE:  April  27, 196& 
FOR  FURTHER  IMTOWMATIOH  CONTACT: 
Terri  Ann  Benny  or  Paul  McGarr,  Office 
of  Compliance,  Intematibnal  Trade 
Administration.  U.S.  Department  of 
Commerce,  Washington.  DC  20230; 
telephone:  (202)  377-3337. 
SUPn£MENTARY  MF0RMAT10N: 

Background 

On  March  20, 1986,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (51 FR 
2696]  the  final  results  of  its  last 
administrative  review  of  the 
countervailing  duty  order  on  certain 
iron-metal  castings  from  Mexico  (51  FR 
9698.  Mardi  2. 1963).  On  March  24, 1986 
and  Mardi  28, 1986,  the  Government  of 
Mexico  and  the  petitioners,  respectively, 
requested  in  accordance  with  19  CFR 
355.10  an  administrative  review  of  the 
order.  We  published  the  initiation  of  the 
administrative  review  on  April  18, 1966 
(51  FR  13273).  The  Department  has  now 
conducted  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 


the  international  harmonized  system  of 
Customs  nomendature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  ("HS").  In  view  of  this,  we  will 
be  providing  both  the  appropriate  Tariff 
Schedules  of  the  United  States 
Annotated  ('TSUSA")  item  numbers 
and  the  appropriate  HS  item  numbers 
with  our  product  descriptions  on  a  test 
basis,  pending  Congressional  approval. 
As  with  the  TSUSA  the  HS  item 
numbers  are  provided  for  convenience 
and  Costoms  purposes.  The  written 
description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(s)  as  well  as  the  TSUSA  item 
number(8)  in  all  new  petitions  filed  with 
the  Department  A  refierence  copy  of  the 
proposed  Harmonized  System  schedule 
is  available  for  consultation  at  the 
Centi-al  Recoids  Unit,  Room  B-099,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230.  Additionally,  all 
Customs  offices  have  reference  copies, 
and  petitioners  may  contact  the  Import 
Specialist  at  their  local  Customs  office 
to  consult  the  schedule. 

Imports  covered  by  this  review  are 
shipments  of  Mexican  iron-metal 
construction  castings,  including  manhole 
covers,  rings  and  firames,  catch  basin 
frames  and  grates,  cleanout  covers  and 
grates,  meter  boxes  and  valve  boxes. 
These  castings  are  commonly  called 
mimicipal  or  public  works  castings.  Such 
merchandise  is  currently  classifiable 
under  TSUSA  item  numbers  657.0950, 
657.0990. 657.2540  and  657.2550.  These 
products  are  currently  classifiable  under 
HS  item  numbers  7326.90.90—2  and 
7325.10.00— a  We  invite  comments  from 
all  interested  parties  on  these  HS 
classifications. 

The  review  covers  the  periods  April  1, 
1983  through  December  31. 1983  ("the 
1983  period"),  January  1. 1984  through 
December  31. 1964  ("the  1984  period"), 
and  Janiuuy  1. 1985  through  December 
31. 1985  ("the  1965  period")  and  14 
programs. 

Analysts  of  Programs 

(1)  FOMEX 

The  Fund  for  the  Promotion  of  Exports 
of  Mexican  Manufactured  Products 
fTOMEX")  is  a  trust  of  die  Mexican 
Treasury  Department,  with  the  National 
Bank  of  Foreign  Trade  acting  as  trustee 
for  the  program.  The  National  Bank  of 
Foreign  Trade,  through  financial 
institutions,  makes  FOMEX  loans 
available  at  preferential  rates  to 
manufacturers  and  exporters  for  two 
purposes:  pre-export  financing  and 
export  financing.  We  consider  both  pre- 


export  and  export  FC^4EX  loans  to 
confer  export  bounties  or  grants  since 
these  loans  are  given  only  on 
merchandise  destined  for  export.  One 
exporter  of  this  merchandise  used 
FOMEX  export  financing  during  the  1984 
and  1985  periods  of  review. 

We  consider  the  benefit  from  loans  to 
occur  when  the  interest  is  paid.  Interest 
on  FOMEX  export  loans  is  pre-paid.  . 
Accordingly,  we  calculated  benefits 
from  all  FOMEX  export  loans  that  were 
received  during  the  period  of  review. 
The  annual  interest  rate  for  these  dollar- 
denominated  loans  ranged  from  6.60  to 
8.50  percent  during  1964  and  1985.  There 
were  no  FOMEX  export  loans  for  the 
subject  merchandise  during  1983. 

We  have  sufficient  information  to 
measure  effective  interest  rates  for  1985 
dollar-denominated  loans.  [See,  Final 
Results  of  Administrative  Review  on 
Fabricated  Automotive  Glass  from 
Mexico  (51  FR  44652,  December  11. 
1986).)  We  used  the  quarterly  weighted- 
average  interest  rates  published  in  the 
Federal  Reserve  Bulletin  to  determine 
the  effective  interest  rate  benchmark  for 
dollar  loans,  there  was  no  comparable 
data  on  effective  rates  in  the  Federal 
Reserve  Bulletin.  Therefore,  we  used  a 
nominal  interest  rate  benchmark  of  13.97 
percent  in  1984  and  compared  it  to  the 
nominal  preferential  interest  rates. 

Because  the  one  exporter  that  used 
this  program  was  able  to  tie  the  FOMEX 
e}q>ort  loans  to  exports  to  specific 
countries,  we  measured  the  benefit  only 
from  FOMEX  export  loans  tied  to  VS. 
shipments.  We  allocated  the  company's 
benefit  bom  export  loans  over  the  total 
value  of  exports  of  this  merchandise  to 
the  United  States  during  each  year  of 
the  review  period.  We  preliminarily 
determine  die  benefit  to  be  zero  for  the 
1983  period.  OSiZ  percent  ad  valorem  for 
the  1964  period,  and  0.18  percent  ad 
valorem  for  the  1985  period. 

(2J  State  Tax  Incentives 

Article  30  of  the  tax  law  ("Prontuario 
Fiscal  del  Estado:  Comentado  y 
Actualizado  Resoluciones  en  Materia 
Fiscal")  of  the  state  of  Baja  California 
del  Norte  provides  that  companies  in 
one  of  diree  categories  are  eligible  for 
exemption  fiom  the  payroll  tax.  These 
categories  are:  (1)  companies  that  sell 
goods  to  be  exported;  (2)  maquiladora 
operatioas;  and  (3)  companies  that  sell 
or  render  services  to  individuals/ 
companies  in  other  Mexican  states.  One 
company  located  in  the  state  of  Baja 
CaUfomia  del  Norte  qualified  for 
benefits  during  the  review  period 
because  it  was  an  exporter. 

To  calculate  the  benefit,  we  divided 
the  amount  of  savings  due  to  the  tax 
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exemption  by  the  company's  total  I 
exports.  We  then  wei^t-averaged  the 
result  by  that  company's  proportion  of 
exports  of  this  merchandise  to  the  j 
United  States  during  the  period  of ' 
review.  On  this  basis,  we  preliminarily 
determine  the  benefit  to  be  0.01  percent 
ad  valorem  for  the  1983  period,  0.01 
percent  ad  valorem  for  the  1984  period, 
and  0.002  percent  ad  valorem  for  tl^ 
1985  period. 

(3)  Other  Programs 

We  also  examined  the  following 
programs  and  prehminarily  determine 
that  exporters  of  certain  iron-metal 
castings  to  the  United  States  did  not  use 
them  during  the  review  period: 

(A)  Article  15  of  the  General  Law  of 
Credit  Institutions  and  Auxiliary 
Organizations; 

(B)  Certificates  of  Fiscal  Promotion 
(CEPROFl);  I 

(C)  Delay  of  payments  of  loans;  ' 

(D)  Fund  for  Industrial  Development 
(FONEI): 

(E)  Guarantee  and  Development  Fund 
for  Medium  and  Small  Industries    I 
(FOGAIN):  i 

(F)  Certificado  de  Devolucion  de 
Impuestos  (CEDI); 

(G)  NDP  preferential  discounts; 
(H)  Bancomext  loans; 
(I)  FOMIN: 
(I)  FIDEIN; 
(K)  Import  duty  reductions  and 

exemptions;  and 

(L)  Delay  of  payments  to  PEMEx!  of 
fuel  charges. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  total  bounty 
or  grant  to  be  0.01  percent  ad  valorem 
during  the  1983  period.  0.03  percent  ad 
valorem  during  the  1984  period,  and  0.18 
percent  ad  valorem  during  the  1985 
period.  The  Department  considers  any 
rate  less  than  0.50  percent  to  be  de 
minimis. 

The  Department  intends  to  instruct 
the  Customs  Service  to  liquidate, 
without  regard  to  countervailing  duties, 
all  shipments  of  this  merchandise 
exported  on  or  after  April  1, 1983  and  on 
or  before  December  31, 1985. 

The  Department  also  intends  to 
instruct  the  Customs  Service  to  waive 
cash  deposits  of  estimated 
countervailing  duties,  as  provided  by 
secUon  751(a)(1)  of  the  Tariff  Act,  on  all 
shipments  of  this  merchandise  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review.  This  deposit 
waiver  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 


Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice,  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  30 
days  after  the  date  of  publication  or  the 
next  workday  following.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  five  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  at  a 
hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.10. 
loseph  A.  Spetrini, 
Acting  Assistant  Secretary,  Import 
A  dministration. 

Date:  April  21, 1988. 
(FR  Doc.  88-9270  FUed  4-2fr-88;  8:45  am) 
MIXING  COOE  3S10-OS-M 


(C-357-052] 

Non-Rubber  Footwear  From  Argentina; 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review 

agency:  International  Trade 
Administration,  Import  Administration 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
countervailing  duty  administrative 
review. 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  order  on  non-rubber 
footwear  from  Argerttina.  We 
preliminarily  determine  the  total  bounty 
or  grant  to  be  zero  for  24  firms  and  3.98 
percent  ad  valorem  for  all  other  firms 
for  the  period  January  1, 1986  through 
December  31. 1986.  We  invite  interested 
parties  to  comment  on  these  preliminary 
results. 

EFFECTIVE  DATE:  April  27, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lorenza  Olives  or  Bernard  Carreau, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  Washington.  DC  20230; 
telephone:  (202)  377-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  10, 1987,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (52  FR 
7289)  the  final  results  of  its  last 


administrative  review  of  the 
countervailing  duty  order  on  non-rubber 
footwear  bom  Argentina  (44  FR  3474, 
January  17. 1979).  On  January  30, 1987. 
the  petitioner,  Footwear  Industries  of 
America,  Inc.,  requested  in  accordance 
with  19  CFR  355.10  an  administrative 
review  of  the  order.  We  published  the 
initiation  of  the  administrative  review 
on  February  23, 1987.  The  Department 
has  now  conducted  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act"). 

Scope  of  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the* 
United  States  to  the  Harmonized  System 
("HS").  In  view  of  this,  we  will  be 
providing  both  the  appropriate  Tariff 
Schedules  of  the  United  States 
Annotated  ("TSUSA")  item  numbers 
and  the  appropriate  HS  item  numbers 
with  our  product  descriptions  on  a  test 
basis,  pending  Congressional  approval. 
As  with  the  TSUSA.  the  HS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(s)  as  well  as  the  TSUSA  item 
number(s)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit,  Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW..  Washington,  DC  20230. 
Additionally,  all  Customs  offices  have 
reference  copies,  and  petitioners  may 
contact  the  Import  Specialist  at  their 
local  Customs  office  to  consult  the 
schedule. 

Imports  covered  by  this  review  are 
shipments  of  Argentine  footwear 
described  in  Part  lA  of  Schedule  7  of  the 
TSUSA.  excluding  items  700.5100 
through  700.5400,  700.57000  through 
700.7100,  and  700.9000.  These  products 
are  currentiy  classifiable  under  the  HS 
item  numbers  listed  in  the  Appendix  to 
this  notice.  We  invite  comments  from  all 
interested  parties  on  these  HS 
classifications. 

The  review  covers  the  period  January 
1, 1986  through  December  31, 1986  and 
three  programs. 

Analysis  of  Program 

(IJ  Reembolso 

The  reembolso  is  a  tax  rebate  paid 
upon  export  and  is  calculated  as  a 
percentage  of  the  f.o.b.  invoice  price  of 
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the  exported  merchandise.  The  Tariff 
Act  and  the  Commerce  Regulations 
allow  the  rebate  of  the  following:  (1) 
Indirect  taxes  borne  by  inputs  that  are 
physically  incorporated  in  the  exported 
product  [see  Annex  I.l  of  part  355  of  the 
Commerce  Regulations);  and  (2)  indirect 
taxes  levied  at  the  final  stage  [see 
Annex  1.2  of  Part  355  of  the  Commerce 
Regulations).  If  the  tax  rebate  upon 
export  exceeds  the  total  amount  of 
allowable  indirect  taxes  described 
above,  we  consider  the  difference  to  be 
an  overrebate  of  indirect  taxes  and, 
therefore,  a  bounty  or  grant. 

In  September  1984,  the  Argentine 
govenunent  revised  its  export  promotion 
law.  The  purpose  of  the  successor  law, 
No.  23.101,  was  to  administer  all  export 
programs  more  efficiently.  Effective 
October  IB,  1986.  Decree  1555/86 
modified  the  reembolso  program  "to 
make  the  tax  regime  permanent  and 
independent  from  other  macroeconomic 
variables,  responding  exclusively  to  the 
concept  of  the  refund  of  indirect  taxes." 
The  new  decree  set  more  precise  and 
transparent  guidelines  to  implement  the 
refund  of  indirect  taxes  within  the 
context  of  the  new  law.  Rather  than 
different  rebate  rates  for  each  product  or 
industry  sector,  there  are  now  only  three 
broad  rebate  levels.  The  rate  for  level  I 
is  10  percent  level  II  is  12.5  percent,  and 
level  lU  is  15  percent  Based  on  a  1986 
recalculation  of  the  tax  incidence  of  the 
non-rubber  footwear  industry,  Decree 
1555/86  put  non-rubber  footwear  into 
level  n. 

In  onr  last  review,  we  calculated  the 
allowable  tax  incidence  based  on  a  1983 
tax  incidence  study  of  the  non-rubber 
footwear  industry.  In  this  review,  we 
have  based  our  analysis  on  the  1986 
study.  We  find  that  indirect  taxes  on 
physically-incorporated  inputs  aijd  final 
Ktage  indirect  taxes  on  non-robber 
footwear  amounted  to  16.34  percent 
during  the  period  of  review.  Because  the 
rebate  of  indirect  taxes  did  not  exceed 
the  total  amoimt  of  indirect  taxes  paid, 
we  prdiminarily  determine  that  there 
was  no  oveirebate  of  indirect  taxes  for 
the  period  of  review. 

(2)  Post-export  Financing 

The  Central  Bank  of  Ai;gentina  makes 
post-export  financing  available  to 
exporters  through  Circular  OPRAC  1-9. 
Thie  Central  Ba^  limits  these  loans  to 
30  percent  of  the  austral  equivalent  of 
the  foreign  currency  used  in  the  export 
transaction.  The  maximum  term  of  the 
loan  is  180  days.  Interest  was  paid 
quarterly  until  September  1986,  after 
which  the  interest  was  paid  monthly. 
The  interest  rate  on  these  loans  was  the 
regulated  rate,  whidi  the  Central  Bank 
sets  monthly.  Three  of  the  27  exporters 


used  this  pro-am  during  the  period  of 
review. 

To  calculate  the  benefit,  we  compared 
the  rate  of  interest  charged  on  the 
OPRAC  1-0  loans  with  a  national- 
average  commercial  rate.  In  our  last 
review  (52  FR  7289),  we  used  as  our 
benchmark  the  weighted-average 
interest  rate  on  comparable  short-term 
loans  available  from  Ai^gentine  banks 
during  the  period  of  review.  These  were 
the  regulated,  imregulated  and 
acceptance  rates.  In  this  review  we  do 
not  have  information  on  acceptance 
rates.  As  the  best  information  available, 
we  have  averaged  the  unregulated 
interest  rates  reported  in  the  Economic 
Memorandum  published  quarteriy  by 
the  Central  Bank  of  Argentina  and  the 
regulated  rates  provided  by  the 
Argentine  government  in  its 
questionnaire  response. 

We  changed  both  the  benchmark  and 
the  preferential  nominal  rates  to 
effective  rates  by  adjusting  for  the 
number  of  interest  payments  made 
during  the  loan  period.-We  compared 
the  two  rates  on  loans  with  interest 
payments  falling  due  during  the  period 
of  review.  We  allocated  the  benefits  for 
each  company  over  that  company's  total 
non-rubber  footwear  exports.  We  then 
weight-averaged  the  resulting  benefits 
by  each  firm's  proportion  of  total 
exports  of  this  merchandise  to  the 
United  States,  excluding  those  firms 
with  zero  benefits.  On  this  basis,  we 
preliminarily  determine  the  benefit  from 
this  program  to  the  3.28  percent  ad 
valorem  for  the  period  of  review. 

(3)  Pre-export  Financing 

This  preferential  financing  program 
makes  pre-export  loans  available  to 
exporters  at  an  annual  interest  rate  of 
one  percent  The  loans  are  denominated 
in  australes  but  indexed  to  U.S.  dollars. 
The  funds  are  provided  by  the  Central 
Bank  of  Argentina  and  disbursed  by 
private  commercial  banks.  The 
maximum  term  of  the  loan  is  180  days. 
and  the  loan  must  be  repaid  no  later 
than  60  days  after  the  date  of  export. 
The  intoest  on  pre-export  loans  is 
payable  at  the  end  of  each  calendar 
quarter. 

In  1986,  the  Central  Bank  limited  the 
maxinumi  loan  amoimt  for  exporters  of 
non-rubber  footwear  to  65  percent  of  the 
contracted  f.o.b.  price.  Three  of  the  27 
exporters  of  non-rubber  footwear 
received  benefits  from  this  program 
during  the  period  of  review. 

To  calculate  the  benefit,  we  compared 
the  amount  of  interest  due  in  the  review 
period  with  the  amount  that  would  have 
been  paid  on  comparable  short-term 
commercial  loans  available  in  Argentina 
during  the  period  of  review.  Using  the 


sme  benchmark  as  for  post-export 
financing  and  adjusting  for  exchange 
rate  differentials,  we  allocated  the 
benefits  over  each  company's  total 
exports  of  non-rubber  footwear.  We 
then  weight-averaged  the  results  by 
each  company's  proportion  of  total 
exports  of  this  merchandise  to  the 
United  States.  We  preliminarily 
determine  the  benefit  from  this  program 
to  be  0.70  percent  ad  valorem  for  the 
period  of  review. 

Firms  Not  Receiving  Benefits 

We  preliminary  determine  that  the 
following  firms  received  zero  benefits 
during  the  period  of  review: 

1.  Alarsu  S.A. 

2.  Alikon 

3.  Alpargatas  S.A.I.C 

4.  Armeny  S.A. 

5.  Balassi  E  Hijos  S.A 

6.  Bartolome  Blengio  y  Cia 

7.  Bonsoir  S.R.I. 

8.  Boreal  S.A. 

9.  Camboriu  S.R.I. 

10.  Casa  Corazon  Cueros  S.RJ. 

11.  Costa  S.A. 

12.  Creaciones  Ketal  S.R.L 

13.  Dinor  S.A. 

14.  E-Meu  S.R.L. 

15.  Fabrica  De  Calzado  M.B.  S.A. 

16.  Jose  Cabrabs  E  Hijos 

17.  Jose  Gravagna  S.A. 

18.  La  Scarpa  S.A. 

19.  Linea  Vanguard  S.A. 

20.  Maori  Calz  S.A. 

21.  Mocasineria  Morganti  S.R.L. 

22.  Orlando  Asan 

23.  Pell-Cuer  S.R.L. 

24.  Vogue  Shoes  S.R.L 

Preliminaiy  Results  of  Review 

As  a  result  of  our  review,  we 

preliminarily  determine  the  total  bounty 
or  grant  to  be  zero  for  the  24  firms  listed 
above  and  3.98  percent  ad  valorem  for 
all  other  firms  for  the  period  January  1, 
1986  through  December  31, 1986. 

The  Department  therefore  intends  to 
instruct  the  Customs  Service  to 
liquidate,  without  regard  to 
countervailing  duties,  entries  of  this 
merchandise  from  the  24  firms  listed 
above  and  to  assess  countervailing 
duties  of  3.98  percent  of  the  f.o.b.  invoice 
price  on  all  other  shipments  of  this 
merchandise  exported  on  or  after 
January  1, 1986  and  on  or  before 
December  31, 1986. 

Further,  as  provided  by  section 
751(aHl)  of  the  Tariff  Act.  the 
Department  intends  to  instruct  the 
Customs  Service  to  waive  cash  deposits 
of  estimated  countervailing  duties  on 
shipments  of  this  merchandise  from  the 
24  firms  listed  above  and  to  collect  a 
cash  deposit  of  estimated  countervailing 
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duties  of  3.98  percent  of  the  f.o.b.  invoice 
price  on  all  shipments  from  all  other 
firms  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review. 
This  deposit  requirement  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative   i 
review.  I 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 


within  30  days  of  the  date  of  publication 
of  this  notice,  and  may  request 
disclosure  and/or  a  hearing  within  7 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  30 
days  frt>m  the  date  of  publication  or  the 
next  workday  following.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  five  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  review  including  the 


results  of  its  analysis  of  issue  raised  in 
any  such  ivritten  comments  or  at  a 
hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.10. 
loMph  A.  Speirini, 

Acting  Assistant  Secretary,  Import 
Administration. 

Date:  April  21, 1988. 


6115.91.00.00 
6401.92.60.00 
6402.19.50.00 
6402.91.50.00 
6402.99.70.00 
6403.19.15.00 
6403.30.00.00 
6403.51.60.00 
6403.59.60.00 
6403.91.90.00 
6403.99.75.00 
6404.19.20.00 
6404.19.50.00 
6404.20.40.00 
6405.20.60.00 
6406.10.10.00 
9021.19.80.00 


Appendix— Non-Rubber  Footwear  HS  Classifications 


6115.93.20.00 
6401.99.80.00 
6402.30.30.00 
6402.99.05.00 
6402.99.80.00 
6403.19.45.00 
6403.40.30.00 
6403.51.90.00 
6403.59.90.00 
6403.99.20.00 
6403.99.90.00 
6404.19.25.00 
>  6404.19.60.00 
6404.20.60.00 
6405.20.90.00 
6406.10.20.00 


6209.90.40.00 
6402.11.00.00 
6402.30.50.00 
6402.99.10.00 
6403.11.30.00 
6403.19.60.00 
6403.40.60.00 
6403.59.15.00 
6403.91.30.00 
6403.99.40.00 
6404.11.20.00 
6404.19.30.00 
'  6404.19.70.00 
6405.10.00.00 
6405.90.90.00 
6406.10.45.00 


6401.92.30.00 
6402.19.10.00 
6402.91.40.00 
6402.99.15.00 
6403.11.60.00 
6403.20.00.00 
6403.51.30.00 
6403.59.30.00 
6403.91.60.00 
6403.99.60.00 
6404.19.15.00 
6404.19.35.00 
6404.20.20.00 
6405.20.30.00 
6406.10.05.00 
6812.50.10.00 
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MLUNG  CODE  35tO-OS-M 


Machine  Tools  Special  Issue  License 
Review;  Request  For  Comments 

aoency:  Import  Administration. 
International  Trade  Administration 
Commerce. 

Acpow;  Notice  of  request  for  comments. 


summary:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  special  issue  licenses  for 
imports  of  certain  machine  tools  under 
Article  10  of  the  Arrangement  Between 
the  Coordination  Council  for  North 
American  Affairs  and  the  American 
Affairs  and  the  American  Institute  in 
Taiwan  Concerning  Trade  in  Certain 
Machine  Tools. 

date:  Comments  must  be  submitted  no 
later  than  May  9. 1988. 

ADOfiESS:  Send  all  comments  to  John  A. 
Richards,  Director,  Office  of  Industrial 
Resource  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue  NW..  Room  3878, 
Washington,  DC  20230. 


FOR  FURTHER  INFORMATION  CONTACT: 

Bernard  Kritzer,  Office  of  Industrial 
Resource  Administration,  Department  of 
Commerce.  Room  3881.  Washington.  DC 
20230.  (202)  377-3984. 
SUPPLEMENTARY  INFORMATION:  Article 
10  of  the  Arrangement  Between  the 
Coordination  Council  for  North 
American  Affairs  and  the  American 
Institute  in  Taiwan  Concerning  Trade  in 
Certain  Machine  Tools  provides  for 
issuance  of  special  issue  licenses  for  the 
importation  of  machine  tools  covered  by 
the  Arrangement.  Such  licenses  may  be 
issued  when  it  is  determined  "that  the 
attainment  of  the  objectives  of  this 
arrangement  requires  the  importation 
*  *  *  of  arrangement  products  in  excess 
of  the  applicable  export  limit."  Special 
issue  licenses  are  granted  for  a  limited 
time  period  and  for  a  specified  number 
of  machines. 

The  Department  has  received  a 
request  for  special  issue  licenses  to 
import  50  completed  numerically 
controlled  vertical  machining  centers 
and  72  numerically  controlled  machining 
centers  minus  electronics  during  1988. 

All  of  the  machines  described  below 
meet  the  following  specifications: 
Program  resolutiokn  .0001'.  positioning 


accuracy  +/-  .0004",  repeatability  +/ 
-  .0002'.  feedrates  .1-100 IPM,  traverse 
.1-400  DPM.  The  machines  in  question 
are  numerically  controlled  vertical 
machining  centers  (items  MCV  0  — 
MCV  20008]  and  numerically  controlled 
vertical  machining  centers  minus 
electronics.  For  each  of  these  tools  the 
specifications  are  as  follows. 

MCVa  Table  8i2e  33.75*  x  15.75'. 
work  size  30'  x  13.75',  table  load  550 
lbs.,  X-axis  22',  y-axis  14*,  spindle 
horsepower,  3  hp  continuous,  spindle  v- 
flange  #40.  spindle  nose  to  table  4' 
minimum,  18'  maximum,  spindle  center 
to  column  15'.  spindle  speeds  high  range 
1000-6000  RPM.  low  range  60-3000  RPM. 
16  tool  automatic  changer. 

MCV  610:  Table  size  41.3'  x  19.6'. 
work  size  33.5'  x  16'.  table  load  1100 
lbs..  X-axis  24'.  y-axis  16'.  z-axis  20'. 
spindle  horsepower.  7.5  hp  continuous, 
spindle  v-flange  #40,  spindle  nose  to     ■ 
table  6"  minimum,  26"  maximum, 
spindle  center  to  column  17',  spindle 
speeds  30-4000  RPM.  20  tool  automatic 
changer. 

MCV  760:  Table  size  47.2'  x  25.2". 
work  size  39.4'  x  19.7'.  table  load  1100 
lbs..  X-axis  30'.  y-axis  20'.  z-axis  20'. 
spindle  horsepower.  7.5  hp  continuous. 


spindle  v-flange  #40.  spindle  nose  to 
table  5.9'  minimum.  26'  maximum, 
spindle  center  to  column  20.5*.  spindle 
speeds  30-4000  RPM,  24  tool  automatic 
changer. 

MCV  1000s:  Table  size  56'  x  25'.  work 
size  46'  X  20'.  table  load  1300  lbs.,  x- 
axis  40',  y-axis  20',  z-axis  20",  spindle 
horsepower,  7.5  hp  continuous,  spindle 
v-flange  #40,  spindle  nose  to  table  6' 
minimum,  26'  maximum,  spindle  center 
to  column  20'.  spindle  speeds  30-4000 
RPM.  24  tool  automatic  changer. 

MCV  1300s;  Table  size  73.4"  x  24.3". 
work  size  66.9'  x  27.6'.  table  load  3300 
lbs.,  X-axis  52*.  y-axis  30'.  z-axis  23.6'. 
spindle  horsepower.  10  hp  continuous, 
spindle  v-flange  #50,  spindle  nose  to 
tjable  7.8'  minimum,  31.4'  maximum, 
spindle  center  to  column  23.6',  spindle 
speeds  10-3000  RPM,  20  tool  automatic 
changer. 

MCV' 2O0Os:  Table  size  90.5'  x  37'. 
work  size  84.6'  x  34',  table  load  5500 
lbs..  X-axis  80'.  y-axis  36*.  z-axis  24'. 
spindle  horsepower.  15  hp  continuous, 
spindle  v-flange  #50,  spindle  nose  to 
table  7.8'  minimum,  31.4*  maximum, 
spindle  center  to  column  23.6',  spindle 
speeds  10-3000  RPM,  20  tool  automatic 
changer. 

Any  party  interested  in  commenting 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  May  9, 1988. 

Commerce  will  maintain  this  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  identify  the 
business  proprietary  portion  of  the 
submission  and  also  provide  a 
nonproprietary  submission  which  can  be 
placed  in  the  public  file.  The  public  file 
will  be  maintained  in  the  Central 
Records  Unit,  Room  B-099.  Import 
Administration.  U.S.  Department  of 
Commerce  at  the  above  address,  (202) 
377-1248. 
loseph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  88-9239  Filed  4-26-88:  8:45  am] 

BILLING  CODE  3S10-OS-M 


Automated  Manufacturing  Equipment 
Technical  Advisory  Commitee;  Partly 
Closed  Meeting 

A  meeting  of  the  Automated 
Manufacturing  Equipment  Technical 
Advisory  Committee  will  be  held  May 
18, 1988,  9:30  a.m.,  Herbert  C.  Hoover 
Building,  Room  B-841, 14th  Street  & 
Constitution  Avenue,  NW.,  Washington, 
DC.  The  Committee  advises  the  Office 
of  Technology  and  Policy  Analysis  with 
respect  to  technical  questions  that  affect 
the  level  of  export  controls  applicable  to 


automated  manufacturing  equipment 
and  related  technology. 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Discussion  of  Numerically 
Controlled  Machines. 

4.  Discussion  of  Programmable 
Controllers. 

5.  Discussion  of  TAC  Committee 
Communications. 

6.  Discussion  of  CAD/CAM  Software. 

7.  Discussion  of  Shop  Floor 
Computers/Controllers. 

Executive  Session 

8.  Discussion  of  matters  properly 
classified  imder  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  January  10, 1988, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C,  5526(c)(1) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10(a)(1)  and  (a)(3),  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

A  copy  of  the  notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  Room  6628,  U.S.  Department  of 
Commerce,  Washington,  DC.  For  further 
information  or  copies  of  the  minutes, 
call  Betty  Anne  Ferrell  at  (202)  377-2583. 

Date:  April  21. 1988. 

Betty  Anne  Fenell. 

A  cting  Director,  Technical  Support  Staff, 
Office  of  Technology  and  Policy  Analysis. 
[FR  Doc.  88-9202  Filed  4-26-88;  8:45  am] 

WLUNO  CODE  SS60-OT-M 


Short-Supply  Review  on  Certain 
Continuous-Cast  Steel  Slabs;  Request 
for  Comments 

agency:  Import  Administration/ 
International  Trade  Administration, 
Commerce. 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  a  short-supply 
determination  under  Article  8  of  the 
U.S.-Austria,  U.S.-Australia,  U.S.-Brazil, 
U.S.-EC.  U.S.-Hungary.  U.S.-Korea,  U.S.- 
Poland, U.S.-Spain,  and  U.S.-Trinidad  & 
Tobago  Arrangements  Concerning 
Trade  in  Certain  Steel  Products,  Article 

7  of  the  U.S.-Romania  and  U.S.- 
Venezuela Arrangements  Concerning 
Trade  in  Certain  Steel  Products,  Article 

8  of  the  U.S.-Mexico  and  U.S.-Finland 
Understandings  Concerning  Trade  in 
Certain  Steel  Products,  and  Paragraph  8 
of  the  U.S.-Japan  Arrangement 
Concerning  Trade  in  Certain  Steel 
Products,  with  respect  to  certain 
continuous-cast  steel  slabs  for  use  in  the 
manufacture  of  hot-rolled  coils  and  cut- 
to-length  plate. 

DATE:  Comments  must  be  submitted  on 
or  before  May  9. 1988. 

ADDRESS:  Send  all  comments  to 
Nicholas  C.  Tolerico,  Director,  Office  of 
Agreements  Compliance.  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  7866, 14th  Street  and 
Constitution  Avenue  NW.,  Washington. 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT 
Richard  O.  Weible,  Office  of 
Agreements  Compliance,  Import 
Administration.  U.S.  Department  of 
Commerce.  Room  7866. 14th  Street  and 
Constitution  Avenue  NW..  Washington, 
DC  20230,  telephone  (202)  377-0159  or 
telefax  (202)  377-1388. 
SUPPLEMENTARY  INFORMATION:  Article  8 
of  the  U.S.-Austria,  U.S.-Australia,  U.S.- 
Brazil, U.S.-EC,  U.S.-Hungary,  U.S.- 
Korea, U.S.-Poland,  U.S.-Spain,  and 
U.S.-Trinidad  &  Tobago  Arrangements 
Concerning  Trade  in  Certain  Steel 
Products,  Article  7  of  the  U.S.-Romania 
and  U.S.-Venezuela  Arrangements 
Concerning  Trade  in  Certain  Steel 
Products,  Article  8  of  the  U.S.-Mexico 
and  U.S.-Finland  Understandings 
Concerning  Trade  in  Certain  Steel 
Products,  and  Paragraph  8  of  the  U.S.- 
Japan  Arrangement  Concerning  Trade  in 
Certain  Steel  Products  provide  that  if 
the  United  States  determines  that, 
because  of  abnormal  supply  or  demand 
factors,  the  U.S.  steel  industry  will  be 
unable  to  meet  demand  in  the  United 
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States  for  a  particular  product  (including 
substantial  objective  evidence  such  as 
allocation,  extended  delivery  periods,  or 
other  relevant  factors),  an  additional 
tonnage  shall  be  allowed  for  such 
product  or  products.  I 

We  have  received  a  short-suppljr 
request  for  certain  continuous-cast  steel 
slabs,  8  to  10  inches  in  thickness,  60  to 
100  inches  in  width,  and  240  to  384 
inches  in  length,  for  use  in  the 
manufacture  of  hot-foUed  coils  and  cut- 
to-length  plate. 

Any  party  interested  in  commenting 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  dian  \fay  9, 1988.  Comments 
should  focus  on  the  economic  factors 
involved  in  granting  or  denying  this 
request. 

Commerce  will  maintain  this  request 
and  aD  comments  in  a  public  Rle. 
Anyone  submitting  business  proprietary 
information  should  clearly  identify  the 
business  proprietary  portion  of  the 
submission  and  also  provide  a  non- 
proprietary submission  which  casn  be 
placed  in  the  public  file.  The  public  file 
will  be  maintained  m  the  Central 
Records  Unit,  Room  B~099,  Import  I 
Administration,  U.S.  Department  of 
Commerce,  at  the  above  address. 
April  20, 198& 
Joseph  A.  Spetrini, 

Acting  Assistcmt  Secretary  for  Impart 

Administration. 

[FR  Doc.  W-9218  Filed  4-28-«8:  8:45  an^ 

■IUJN8COOC  3S1».OS-« 


Short-Supply  Review  on  Hot-Rolled 
She«t;  Request  for  Commenta 


agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

action:  Notice  and  request  for 
comments. 


S4JMMARV:  The  Department  of 
Commerce  hereby  announces  its  reTiew 
of  a  request  for  a  short-supply 
determination  under  Article  8  of  the 
U.S.-Austria,  U.S.-Australia,  U.S.-Bcazil, 
U.S.-EC.  U.S.-Hungary.  U.S.-Korea.  U.S.- 
Poland. U.S.-Spain.  and  U.S.-Trinidad  & 
Tobago  Arrangements  Concerning 
Trade  in  Certain  Steel  Products,  Article 

7  of  the  U.S.-Romania  and  U.S.- 
Venezuela Arrangements  Concerning 
Trade  in  Certain  Steel  Products.  Article 

8  of  the  U.S.-Mexico  and  U.S.-Finland 
Understandings  Concerning  Trade  in 
Certain  Steel  Products,  and  Paragr^h  8 
of  the  U.S.-Japan  Arrangements 
Concerning  Trade  in  Certain  Steel 
Products,  with  respect  to  hot-rolled 
sheet  for  use  in  the  manufacture  of 


certain  welded  oil  country  tubular 
goods. 

date:  Comments  must  be  submitted  on 
or  before  May  9, 1988. 
ODOWEgsr  Send  all  comments  to 
Nicholas  C.  Tolerico,  Director.  OfEce  of 
Agreements  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  7868,  T4th  Street  and 
Constitution  Avenue,  NW..  Washington. 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  O.  Weible,  Office  of 
Agreements  Compliance.  Import 
Administration,  U.S.  DepartmeDl  of 
Commerce.  Room  7866, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230,  telephone  (202)  377-0159  or 
telefax  (202)  377-1 38a 
SUPPLEMENTARY  INFORMATION:  Article  8 
of  the  U.S.-Austria,  U.S.-Australia.  U.S.- 
Brazil,  U.S.-EC  U.S.-Hungary.  U.S.- 
Korea, U.S.-Poland,  U.S.-Spain.  and 
U.S.-Trinidad  &  Tobago  Arrangements 
Concerning  Trade  in  Certain  Stee^ 
Products.  Article  7  of  the  U.Sw-Romania 
and  U.S.- Venezuela  Arrangementa 
Concerning  Trade  in  Certain  Steel 
Products.  Article  8  of  the  U.S.-N4exico 
and  U.S.-Finland  Understandings 
Concerning  Trade  in  Certain  Steel 
Products,  and  Paragraph  8  of  the  U.S.- 
Japan Arrangements  Concerning  Trade 
in  Certain  Steel  Products  provide  that  if 
the  United  States  determines  that. 
because  of  abnormal  supply  or  demand 
factors,  the  U.S.  steel  industry  will  be 
unable  to  meet  demand  in  the  United 
States  for  a  particular  product  (including 
substantial  objective  evidence  such  as 
allocation,  extended  delivery  periods,  or 
other  relevant  factors),  an  additional 
tonnage  shall  be  allowed  for  such 
product  or  products. 

We  have  received  a  short-supply 
request  for  certain  hot-rolled  carbon 
steel  sheet,  fully  killed,  in  coils  weighing 
from  35,000  to  70,060  pounds,  in  widths 
ranging  from  54.750  to  71.155  inches  and 
in  thicknesses  ranging  from  0.183  to 
0.288  inch,  for  use  in  the  manufacture  of 
certain  welded  oil  well  casing  and 
tubing. 

Any  party  interested  is  commenting 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  May  9, 1988.  Comments 
should  focus  on  the  economic  factors 
involved  in  granting  or  denying  this 
request. 

Commerce  will  maintain  this  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  identify  the 
business  proprietary  portion  of  the 
submission  and  also  provide  a  non- 
proprietary submission  which  can  be 
placed  in  the  public  file.  The  public  file 


will  be  maintained  in  the  Central 
Records  Unit,  Room  B-OOQ,  Import 
Administration.  U.S.  Dep^^ment  of 
Commerce,  at  the  above  address. 

April  20. 1988. 

Joseph  A.  Spetnni, 

Acting  Assistant  Secretary  fur  Import 
Administration. 

(FR  Doc  8&-e219  Filed  4-2&-8a;  MS-  am] 

nujNa  CODE  3sta-as>« 


Short-Supply  Review  on  Csrtain  Pipe; 
Request  for  Comeieols 

aoency:  Import  AdministratioB, 
International  Trade  Admlnistiatian. 
Commerce. 

ACnoNT  Notice  and  request  for 
comments. 

summary:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  a  short-supply 
determination  under  Article  8  of  the 
U.S.-EC  Pipe  and  Tube  Arrangement, 
Article  8  of  the  U.S.-Spatn  Arrangement 
Concerning  Trade  in  Certain  Steel 
Products,  and  Paragraph  8  of  the  U.S.- 
Japan Arrangement  Concerning  Trade  in 
Certain  Steel  Phxhicts,  with  respect  to 
certain  seamless  het-finished  alloy  steel 
pipe. 

date:  Comments  must  be  submitted  no 
later  than  May  9, 1988. 

ADDRESS:  Send  all  comments  to 
Nicholas  C.  Tolerico,  Director.  Office  of 
Agreements  Compliance.  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  7866, 14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  O.  Weible.  Office  of 
Agreements  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington.  DC  20230, 
(202)  377-0159. 

SUPPLEMENTARY  INFORMATION:  Article  8 

of  the  U.S.-EC  Pipe  and  Tube 
Arrangement.  Article  8  of  the  U.S.-Spain 
Arrangement  Concerning  Trade  in 
Certain  Steel  Products,  and  Paragraph  8 
of  the  U.S.-Japan  Arrangement 
Concerning  Trade  in  Certain  Steel 
Products  provide  that  if  the  U.S. 
determines  that  because  of  abnormal 
supply  or  demand  factors,  the  U.S.  steel 
industry  will  be  unable  to  meet  demand 
in  the  USA  for  a  particular  product 
(including  substantial  objective 
evidence  such  as  allocation,  extended 
delivery  periods,  or  other  relevant 
factors),  an  additional  tonnage  shall  be 
allowed  for  such  product  or  products. 
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We  have  received  a  short-supply 
request  for  seamless  hot-finished  alloy 
steel  pipe  meeting  ASTM  specification 
A335,  grades  Pll,  P22,  P5  and  P9,  in  wall 
thicknesses  ranging  from  0.203  to  1.312 
inches  and  diameters  ranging  from  2  to 
16  inches. 

Any  party  interested  in  commenting 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  May  9, 1988.  Comments 
should  focus  on  the  econonmic  factors 
involved  in  granting  or  denying  this 
request. 

Commerce  will  maintain  this  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  so  label  the 
business  proprietary  portion  of  the 
submission  and  also  provide  a  non- 
proprietary submission  which  can  be 
placed  in  die  public  file.  The  public  file 
will  be  maintained  in  the  Central 
Records  Unit,  Room  B-099,  Import 
Administration,  U.S.  Department  of 
Commerce,  at  the  above  address. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc'  88-9240  Filed  4-26-88;  8:45  am] 
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Applications  for  Duty-Free  Entry  of 
Scientific  instruments;  Institute  of 
Human  Origins,  Berlceiey 
Geochronology  Center  et  al. 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  Part  301), 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with  §  301.5 
(a)(3)  and  (a)(4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Conmierce,  Washington. 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5:00 
p.m.  in  Room  1523,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC. 

Docket  Number:  87-308R.  Applicant: 
Institute  of  Human  Origins,  Berkeley 
Geochronology  Center,  2453  Ridge  Road, 
Berkeley,  CA  94709.  Instrument:  Mass 
Spectrometer,  Model  215.  Manufacturer: 
Mass  Analyser  Products,  Ltd..  United 
Kingdom.  Original  notice  of  this 
resubmitted  application  was  published 
in  the  Federal  Register  of  November  10. 
1987. 


Docket  Number:  88-131.  Applicant- 
University  of  New  Mexico,  Department 
of  Physics  and  Astronomy,  800  Yale  NE. 
Albuquerque.  NM  87131.  Instrument' 
Copper  Vapor  Laser.  Model  CU40. 
Manufacturer  Oxford  Laser.  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  to  amplify  sources  of 
ultrashort  pulses  which  are  to  be  used  in 
experiments  of  range  gating,  studies  of 
ultrafast  processes  in  dyes,  investigation 
of  new  methods  of  detection  of  electrical 
fields  in  ultrafast  integrated  circuits  and 
die  study  of  nonlinear  interfaces.  In 
addition,  the  instrument  will  be  used  in 
physics  courses  to  teach  graduate 
students  in  the  use  of  high  power  laser 
with  unstable  resonators,  pulse 
compression  by  cavity  extension  and 
ultrashort  laser  pulse  amplication 
schemes.  Application  Received  by 
Commissioner  of  Customs:  March  3, 
1988. 

Docket  Number:  88-132.  Applicant 
U.S.  Department  of  Energy,  Argonne 
National  Laboratory,  9700  South  Cass 
Avenue,  Argonne,  IL  60439-4812 
Instrument-  Laser,  Model  HD-300. 
Manufacturer:  Lumonics,  Inc.,  Canada. 
Intended  Use:  The  instrument  will  be 
used  for  studies  of  organic  chemicals  or 
biological  preparations  from 
photosynthetic  systems — algae, 
bacteria,  plants  in  time-resolved 
magnetic  resonance  experiments.  The 
objectives  of  these  experiments  are  to 
understand  the  structural  properties  of 
photosynthetic  systems  and  how  these 
properties  related  to  function. 
Application  Received  by  Commissioner 
of  Customs:  March  3, 1988. 

Docket  Number:  88-133.  Applicant 
University  of  Michigan.  Department  of 
Geological  Sciences,  1006  C.  C.  Little 
Bldg.,  425  E.  University,  Ann  Arbor,  MI 
48109-1063.  Instrument  Mass 
Spectrometer,  Model  MAP215. 
Manufacturer:  Mass  Analyzer  Products 
Ltd.,  United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  to  measure  both 
the  natural  and  the  neutron  irradiation 
induced  isotopic  compositions  of  the 
elements  He,  Ar  and  Xe  in  terrestrial 
rocks,  minerals  and  natural  fluids  (e.g., 
aqueous  fluid  inclusions).  Experiments 
will  consist  of  extracting  and  purifying 
the  rare  gases  in  order  to  determine 
critical  isotopic  ratios.  The  resulting 
data  will  be  used  to  determine  the  ages 
of  a  variety  of  rocks,  minerals  and 
geological  events  and  to  study  the  mass 
transfer  of  the  rare  gases  in  the  earth  in 
order  to  better  understand  the  processes 
involved  in  the  differentiation  of  the 
earth.  Educational  purposes  will  consist 
of  (1)  training  graduate  students  for  the 
degree  of  Ph.D.  in  which  a  major  part  of 
the  research  involves  radiogenic  isotope 
geochemistry  and  (2)  training  of 


graduate  and  undergraduate  students  in 
the  principles  of  isotope  geochemistry. 
Application  Received  by  Commissioner 
of  Customs:  March  4, 1988. 

Docket  Number:  88-134.  Applicant 
The  Johns  Hopkins  University,  Charles 
and  34th  StreeU.  Baltimore,  MD  21218. 
Instrument  Laser  System,  Model 
HY400/HD-300.  Manufacturer 
Lumonics,  Inc.,  Canada.  Intended  Use: 
The  instrument  will  be  used  for  the 
study  of  the  nonlinear  optical 
phenomena  in  the  semiconductors 
GaAs,  InSb,  HeTe,  and  their  alloys. 
Experiments  will  consist  of 
measurements  of  the  changes  of  spatial 
and  spectral  characteristics  of  the  laser 
light  propagating  through  thin  samples 
of  the  above  materials.  In  addition,  the 
instnmient  will  be  used  in  the  courses 
Nonlinear  Optics  and  Quantum 
Electronics  to  expose  graduate  students 
to  the  most  recent  advances  in  nonlinear 
optics  and  quantum  electronics. 
Application  Received  by  Commissioner 
of  Customs:  March  4, 1988. 

Docket  Number  88-135.  Applicant 
Research  Foundation  of  the  State 
University  of  New  York,  Stony  Brook, 
NY  11794  Instrument  Angle-turned 
Frequency  Doubler  for  Spectra-Physics 
380-D  Ring  Dye  Laser.  Manufacturer 
Vrige  Universiteit,  The  Netherlands. 
Intended  Use:  The  instrument  will  be 
used  for  laser-spectroscopy  of  rare  earth 
and  refractory  elements.  Experiments 
will  consist  of  studies  of  resonance 
fluorescence  of  the  atoms  to  measure 
nuclear  sizes  and  moments  for  unstable 
nuclei,  in  order  to  obtain  an 
understanding  of  the  structure  of  these 
nuclei.  In  addition,  the  instrument  will 
be  used  for  special  projects  courses  by 
Ph.D.  graduate  students  and  selected 
advanced  undergraduates  to  teach  state 
of  the  art  methods.  Application 
Received  by  Commissioner  of  Customs: 
March  8. 1988. 

Docket  Number  86-136.  Applicant 
University  of  California.  Santa  Barbara, 
Purchasing  Department,  Building  451, 
Santa  Barbara,  CA  93106.  Instrument 
Electron  Microscope.  Model  JEM- 
4000FX.  Manufacturer  JEOL,  Ltd., 
Japan,  Intended  Use:  The  instrument  is 
intended  to  be  used  for  a  variety  of 
research  including  the  following: 

1.  Structure  and  Chemistry  of  Metal/ 
Ceramic  Interfaces. 

2.  Kinetics  of  Internally  Oxidized 
Metal  Alloys. 

3.  Interfaces  in  Whiskey  Reinforced 
Ceramics. 

4.  Microcracking  in  Ceramics. 

5.  Structure  and  Composition  of 
Complex  Ceramics. 

6.  Structure  and  Chemistry  of  High 
Temperature  Superconductors. 
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7.  Interface  Structure  Between  a    | 
Chromium  Film  and  Glass. 

8.  Oecohesion  of  Metallic  Films  from 
Brittle  Substrates. 

9.  Metal-Ceramic  Interfaces  in 
Packaging:  Their  Mechanical  and 
Thermal  Properties. 

10.  Processing  of  Ceramic  Materials. 

11.  Yttria  Distribution  in  Yttria- 
Containing  Zirconium  Ceramics. 

12.  Grain  Growth  in  Ceramics. 

13.  Processing  of  tttgh  T, 
Superconductors. 

Application  Received  by 
Commissioner  of  Customs:  March  & 
198& 

Docket  Number:  88-137.  Applicant 
Washington  University,  Department  of 
Pathology,  660  South  Euclid,  Box  8118» 
St.  Louis,  MO  63110.  Instrument 
Electron  Microscope,  Model  JEM-1200 
EX/SEG/DP/DP.  Manufacturer:  JOEL. 
Ltd^  Japan.  Intended  Use:  The 
instrument  will  be  used  for  a  broad 
range  of  contemporary  biological 
applications  in  electron  microscopy. 
Virtually  every  project  entails 
quantitative  analysis  of  large  numbers 
of  electron  microscopic  images.  The 
various  research  projects  will  include 
the  following: 

1.  PaUiology-Tissufi  Culture  SCOR— 
Ischemic  Heart  Disease. 

2.  Effects  of  Ischemia  on  Myocardial 
Adrenergic  Responsiveness. 

3.  Maximum-Likelihood  Estimation  in 
EM  Autoradiography. 

4.  Automated  Segmentation  of 
Biomedical  Images. 

5.  Structural  Determinants  of 
Arrhythmogenesis  Following  Infarction. 

6.  Experimental  Diabetic  Autonomic 
Neuropathy. 

7.  NGF  Deprivation  in  Sympathetic 
Neurons. 

a  Distribution  of  DNA  Excision 
Repair  in  the  Human  Genome. 

9.  Ultrastructural  and  Biochemical 
Characterization  of  Receptor-Mediated 
Endocytosis. 

10.  Regulation  and  Function  of 
Glycoprotein  Hcrmone  Sulfation. 

Application  Received  by 
Commissioner  of  Customs:  March  9, 
1988. 

Docket  Number  88-138.  Applicant: 
Cornell  University,  Section  of  Genetics 
and  Development,  142  Emerson  Hall. 
Ithaca,  NY  14853.  Instrument  Research 
Irradiator,  Model  Gammacell  1000. 
Manufacturer  Atomic  Energy  of 
Canada,  Ltd.,  Canada.  Intended  Use: 
The  instrument  will  be  used  for  studies 
of  tadpole  sterility  in  Xenopus;  mutant 
and  chromosome  aberrations  in 
Drosophila  melanogaster, 
Caenorhabditis  elegans.  yeast  and 
cihated  protozoa.  In  addition,  the 
instrument  will  be  used  for  educational 


purposes  in  undergraduate  research 
courses  in  genetics,  bioehemistry. 
molecular  and  cell  biology.  Application 
Received  by  Commissioner  of  Costama: 
March  10, 1988. 

Docket  Number  88-139.  Applicant 
University  of  California,  Lawrence 
Livermore  National  Laboratory,  P.O. 
Box  5012,  L-esa,  Livermore.  CA  M560. 
Instrument  Flashlamp  System,  Model 
108-400.  Manufacturer  Vortex 
Industries,  Canada.  Intended  Use:  The 
instrument  wiQ  be  used  to  study  high 
average  power  laser  amplifiers  uitilizing 
advanced  laser  crystals.  Initial 
experiments  include  intwferoraetry  and 
fluorescence  and  gain  msasuremmts  of 
crystalline  materials  pumped  by  the  arc 
lamps.  Application  received  by 
Commissioner  of  Cu^oms-'Match  14. 
1988. 

Docket  Number  88-14a  Applicant 
State  of  Minnesota  Department  of 
Health,  Public  Health  Lab,  717  Delaware 
Ave.,  SE.,  Minneapolis,  MN  56440. 
Instrument  Electron  Microscope,  Model 
H-600.  Manufacturer  YiHadti.  Japan. 
Intended  Use:  Quantitative  and 
qualitative  analysis  of  asbestoform 
particles  and  viral  identification  to 
determine  the  health  risks.  Application 
Received  by  Commission  of  Customs: 
March  11. 198& 

Docket  Number  88-141.  Applicant 
University  of  Wisconsin-Madison. 
Integrated  Microscopy  Resource,  1525 
Linden  Drive,  Madison,  WI  53708. 
Instrument  Laser  Scanning  Cofocal 
Microscope  System.  Manufacturer  MRC 
Lasersharp.  United  Kingdom.  Intended 
Use:  The  instrument  will  be  used  to  find 
the  location  of  fluorescently-labelled 
markers  inside  the  surrounding  hving 
cells  in  studies  which  will  provide 
answers  to  importaBt  cell  biological 
questions.  The  instrument  will  also  be 
used  for  educational  purposes  in  the 
course  Zoology  575,  Modem  BHogical 
Microscopy.  Application  Received  by 
Commission  of  Custamsr  March  15. 1988. 

Docket  Number  88-142.  Applicant 
National  Institutes  of  Evironmental 
Health  Sciences,  P.O.  Box  12233, 
Research  Triangle  Park  NC  27709. 

Instrument  Preparative  Quencher  and 
Accessories,  Model  PQ-53. 
Manufacturer  Hi-Tech  Scientific. 
United  Kingdom.  The  instrument  will  be 
used  for  studies  of  the  rates  and  kinetics 
of  inositol  phosphate  formation  in  living 
cells,  under  temperature  controlled 
conditions  and  with  msec  time 
resolution.  Experiments  will  involve 
incubation  of  living  cells  with 
['HJinositol  and  measurement  of  levels 
of  inositol  phosphates  liberated  fix>m  the 
radioactive  lipids  at  various  times  after 
introduction  of  a  receptor-active  agonist. 
The  objectives  of  these  experiments  will 


be  to  determine  if  the  latency  for  inositol 
phosphate  formation  are  in  fact 
sufficiently  short  for  Aese  componiids  to 
have  a  role  in  ceHularCa'-(- 
mobilization.  Application  Received  by 
Commissioner  of  Customs:  March  18 
1988. 

Docket  Number  88-145.  Applicai^ 
University  of  Oklahoma,  860  Parrington 
Oval.  Norman.  OK  730».  Instrument 
Reflex  NGcroscope  wfth  Software. 
Manufacturer  Reflex,  United  Kingdom. 
Intended  Use:  The  instnunent  is 
intended  to  be  used  for  studies  of  dental, 
craniat  and  postcranial  speamens  of 
microscopic  living  and  fossil 
vertebrates.  The  v^ous  investigations 
conducted  have  different  sped^ 
objectives,  but  aU  generally  address  the 
issues  of  systema^s  nnong  groups  of 
living  and  fossil  vertegrates.  die  degree 
of  variability  withm  groups  at  various 
taxonomic  levels,  the  infhience  of 
development  in  the  evofatioR  of  new 
character  states,  and  tiie  association  of 
form  and  function.  Application  Received 
by  Commissioner  of  Customs:  March  17, 
1988. 

Docket  Number  88-144.  Applicant 
University  of  Minnesota,  Department  of 
Aerospace  Engineering  and  Mechanics. 
107  Akerman  Hall.  110  Union  Street.  SE. 
Minneapolis.  MN  55455.  Instrument 
Bridgman  Stockbaiger  Growth  System. 

Manufacturer  Crystalox  Ltd..  United 
Kingdom.  Intended  Use:  Study  of 
martensitic  phase  transformations  in 
shape-memory  materials  for  the  purpose 
of  improving  the  properties  of  these 
materials,  lliese  materials  will  include 
alloys  of  copper-zinc-aluminnm.  copper- 
aluminum-nickel,  nickel-titanium  and 
related  alloys.  The  objective  of  this 
research  is  to  create  alloys  with 
improved  shape-memory  properties  so 
as  to  open  up  new  lines  of  application. 
Application  Received  by  Commissioner 
of  Customs:  March  18, 1988. 

Docket  Number  88-145.  Applicant 
University  of  California,  San  Diego. 
Division  of  Engineering.  B-OIOH.  La 
JoUa,  CA  92093.  Iftstrument  Hectron 
Microscope,  Model  CM30T. 
Manufacturer  N.V.  Philips,  The 
Netherlands.  Intended  Use:  The 
instrument  will  be  used  to  study  a 
variety  of  materials  including  defects  in 
the  crystal  structure  of  III-V 
semiconducting  materials,  such  as 
gallium-arsenide  and  the  newly 
discovered  high-temperature  ceramic 
superconductors,  such  as  ]rttrium- 
baritmi-copper-oxide.  Investigations  will 
be  conducted  to  determine  how  defects 
in  the  materials  affect  the  electrical 
properties.  The  instrument  will  also  be 
used  to  teach  graduate  level  students 
the  theory  and  practice  of  transmission 


electon  microscopy.  Application 
Received  by  Commissioner  of  Customs: 
March  21. 1988. 

Docket  Number  88-146  Applicant 
Rutgers  University.  Procurement  and 
Contracting,  P.O.  Box  1089,  Piscataway, 
NJ  08854.  Instrument  Beam  Tester.  Strut 
Buckling  Apparatus.  Torsion  Tester. 
Model  Numbers  HST13.  HST15.  HST22. 
Manufacturer  Hi-Tech  Scientific  Ltd.. 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  for  educational 
purposes  in  the  course  Properties  of 
Materials  Laboratory  which  trains 
students  in  the  testing  of  the  mechanical 
properties  and  behavior  of  structural 
elements  under  a  variety  of  load 
conditions.  Application  Received  by 
Commissioner  of  Customs:  March  21, 
1988. 

Docket  Number  88-147.  Applicant 
Department  of  Commerce.  NOAA,  Great 
Lakes  Environmental  Research 
Laboratory,  2205  Commonwealth  Blvd.. 
Ann  Arbor.  MI  48105.  Instrument  Stable 
Isotope  Ratio  Mass  Spectrometer. with 
Accessory  Model  VG  PRISM. 
Manufacturer:  VG  Instruments  Inc.. 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  for  studies  of 
biogcochemically  important  elements 
(hydrogen,  carbon,  nitrogen,  oxygen  and 
sulfur).  The  experiments  to  be 
conducted  will  include  investigations  of 
the  following: 

1.  Pathways  of  carbon  and  nitrogen  in 
lake  ecosystems. 

2.  Stress  levels  of  organisms  e.\posed 
to  chemical  contamination. 

3.  Paleolimnology;  comparison  of  the 
present  lake  to  conditions  of  hundreds 
to  thousands  of  years  ago. 

Application  Received  by 
Commissioner  of  Customs:  March  23. 
1988. 

•Docket  Number  88-149.  Applicant 
Washington  University.  School  of 
Medicine.  660  South  Euclid  Avenue.  St. 
Louis,  MO  63110.  Instrument  Electron 
Microscope,  Model  JEM-1200EX/SEG/ 
DP.  Manufacturer  JEOL.  Inc..  Japan. 
Intended  Use:  The  instrument  will  be 
used  for  studies  of  nerve  and  muscle 
cells,  cell  membranes  and  purified 
cellular  proteins  in  various  research 
projects  including  the  following: 

1.  Motility  of  nerve  growth  cones. 

2.  Extracellular  matrix  particularly  the 
basal  lamina,  assembled  by  Schwann 
cells. 

Analysis  of  the  structure  and  function 
of  the  proteins  in  the  post-synaptic 
membrane  of  a  nicotinic  cholinergic 
synapse. 

4.  Description  of  the 
electrophysiological,  morphological  and 
biochemical  correlates  of  synapse 
formation  between  embryonic  neurons 
and  muscle  fibers. 


5.  Study  of  growth  cones  of  elongating 
neuronal  processes. 

6.  Ultrastructural  studies  of  synaptic 
maintenance. 

Application  Received  by 
Commissioner  of  Customs:  March  24, 
1988. 

Docket  Number  88-150.  Applicant 
Princeton  University.  Plasma  Physics 
Laboratory,  P.O.  Box  CN-17,  Princeton, 
NJ  08544.  Instrument  Diagnostic  Neutral 
Beamline.  Manufacturer:  Culham 
Laboratory,  United  Kingdom,  Intended 
Use:  The  instrument  will  be  used  in  the 
study  and  development  of 
thermonuclear  fusion -as  a  limitless 
source  of  clean,  efficient  energy. 
Magnetic  fields  will  be  used  to  confine 
hydrogen  plasmas  (hot  ionized  gases] 
for  time  sufficient  to  create  energy- 
relasing  fusion  reactions.  The  instrument 
will  be  used  to  obtain  certain  previously 
unmeasureable  properties  of  these 
plasmas.  The  profile  and  behavior  of  the 
plasma  current  will  be  measured  over 
the  full  range  pf  PBX-M  operating 
parameters.  The  results  will  be 
published  in  technical  journals  and 
discussed  at  scientific  conferences. 
Application  Received  by  Commissioner 
of  Customs:  March  29, 1988. 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  88-9221  Filed  4-26-88:  8:45  amj 
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Applications  for  Duty-Free  Entry  of 
Scientific  Instruments;  Massachusetts 
Institute  of  Technology  et  al. 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651;  80  Stat.  897;  15  CFR  Part  301), 
we  invite  comments  on  the  question  of 
whether  instriunents  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with  S  301.5 
(a)(3)  and  (a)(4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce.  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5:00 
p.m.  in  Room  1523,  U.S.  Department  of 
Commerce,  14th  and  Constiution 
Avenue,  NW.,  Washington,  DC. 

Docket  Number  88-107.  Applicant 
Massachusetts  Institute  of  Technology. 
77  Massachusetts  Ave..  Cambridge.  MA 
02139.  Instrument  Rapid  Kinetics 
Accessory.  Model  SFA 11. 
Manufacturer  HI-TECH  Scientific.  Ltd.. 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  for  kinetic 


studies  of  the  folding  process  of  the 
membrane  protein  bacteriorhodopsin  by 
fluorescence  and  UV/Vis  spectroscopy. 
Application  Received  by  Commissioner 
of  Customs:  February  19, 1988. 

Docket  Number  88-108.  Applicant 
The  University  of  Texas  Health  Science 
Center  at  San  Antonio,  7703  Floyd  Curl 
Drive.  San  Antonio,  TX  78284. 
Instrument  Combined  SFN-3.  Three 
Syringe  Stopped-Flow  Module  and 
QFM-5  Five  Syringe  Quenched  Flow 
Module.  Manufacturer  Biologic  France. 
Intended  Use:  The  instruments  will  be 
used  for  studying  the  rates  of  folding  of 
normal  and  mutant  proteins  using  fast 
reaction  techniques.  Experiments 
involve  the  induction  of  refolding  by 
rapidly  mixing  two  or  more  solutions  in 
order  to  dilute  out  a  protein  denaturant. 
The  long  term  objectives  of  these  studies 
are  to  understand  the  relationship 
between  the  one  dimensional 
information  contained  in  the  amino  acid 
sequence  and  the  three  dimensional 
structure  and  function  of  proteins. 
Application  Received  by  Commissioner 
of  Customs:  February  19, 1988. 

Docket  Number  88-109.  Applicant 
University  of  California.  San  Francisco, 
School  of  Pharmacy,  S926.  San 
Francisco.  CA  94143-0446.  Instrument 
Four  Sector  Tandem  Mass  Spectrometer, 
Model  MS50TC.  Manufacturer  Kratos 
Analytical,  United  Kingdom.  Intended 
Use:  The  instrument  will  be  used  to 
emphasize  interdisciplinary  studies 
addressing  key  unsolved  structural 
issues  revolving  around  dehneation  of  — 
C-terminal  peptide  sequences,  the 
molecular  nature  of  post-translational 
modifications  of  proteins,  and  related 
topolotgcal  issues  involving  certain 
membrane  bound  glycoprotein 
receptors,  such  as  acetylcholine 
receptor.  In  addition,  the  instrument  will 
be  used  as  a  fundamental  part  of 
training  of  several  graduate  and  post- 
doctoral students  and  visiting  scientists. 
The  researchers  will  be  working  on 
fundamental  problems  of  analytical 
methodology  for  identification  and 
qualitative  structure  determination  of 
knows  and  unknowns  in  complex 
mixtures  isolated  for  biological, 
biochemical  and  biomedical  milieux. 
Application  Received  by  Commissioner 
of  Customs:  February  19. 1988. 

Docket  Number  88-110.  Applicant 
U.S.  Department  of  Energy,  Argonne 
National  Laboratory,  9700  South  Cass 
Avenue.  Argonne.  IL  80439-4812. 
Instrument:  Tribometer.  Manufacturer 
Centre  Suisse  D'electronique  et  de 
Microtechnique.  S.A.,  Switzerland. 
Intended  Use:  The  instrument  will  be 
used  for  studies  involving  metallic  and 
ceramic  materials  with  a  wide  range  of 
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chemical  composition  and  physical 
shapes  tested  under  dry  and  lubricated 
sliding  conditions  for  wear  and  friction 
measurements.  Application  Received  by 
Commissioner  of  Customs:  February  22.. 
1988. 

Docket  Number  sa-lll.  Applicant- 
National  Aeronautics  and  Space 
Administration.  Langley  Research 
Center,  Building  1195A,  Room  103, 
Hampton,  VA  23665-5225.  Instrument 
FT-IR  Spectrophotometer. 
Manufacturer:  BOMEM,  Inc.,  Canada. 
Intended  Use:  The  instrument  will  be 
used  to  non-intnisively  measure  thermal 
properties  associated  with  high 
temperature  supersonic  jet  plumes. 
Application  Received  by  Commissioner 
of  Customs:  February  22. 1988. 

Docket  Number:  88-112.  Applicant- 
Medical  Foundation  of  Buffalo.  Inc.,  73 
High  Street.  Buffalo.  NY  14203-1196. 
Instrument  Electron  Microscope  with 
Accessories.  Model  lEM-lOOCX. 
Manufacturer  JEOL,  Ltd..  Japan. 
Intended  Use:  The  instrument  will  be 
used  in  experiments  in  which  linear 
polymers  and  their  sorter  chain  models 
are  investigated  under  the  class  of 
organic  materials.  These  will  be 
examined  in  the  form  of  microcrystalline 
preparations  of  pure  and  mixed  chain 
samples.  The  experiments  will  be 
conducted  in  order  to  explain  the 
behavior  of  these  materials  in  terms  of 
their  molecular  and  crystal  structures. 
Application  Received  by  Commissioner 
of  Customs:  February  22. 1988. 

Docket  Number:  88-113.  Applicant: 
University  of  California,  San  t)iego.  La 
lolla,  CA  92093.  Instrument  Mass 
Spectrometer,  Model  VG  5400. 
Manufacturer  VG  Micromass,  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  for  studies  of  rocks  from  the 
ocean  floor  and  from  volcanic  islands, 
ocean  water  and  polar  ice  cores. 
Experiments  conducted  involve  the 
characterization  of  the  neon  and 
nitrogen  isotopic  composition  of  rocks 
and  mineral  in  the  earth's  mantle  and 
geochemical  studies  of  ocean  water  and 
polar  ice  cores  by  nitrogen  isotope 
measurements.  The  instrument  will  also 
be  used  for  training  of  graduate  students 
in  mass  spectrometry  and  isotope 
geochemistry.  Application  Received  by 
Commissioner  of  Customs:  February  23, 
1988. 

Docket  Number:  8ft-114.  Applicant: 
University  of  California,  San  Diego,  3175 
Miramar  Road.  Bldg.  509.  Q-046,  La 
Jolla,  CA  92093.  Instrument  i 

Seismometers.  Manufacturer:  G.       I 
Streckeisen,  Switzerland,  Intended  Use: 
The  instruments  will  be  used  in  a 
network  of  seismic  devices  to  provide 
wide-band,  high  dynamic  range  (over 
120dB]  thru  axis  seismometry. 


Application  Received  by  Commissioner 
of  Customs:  February  23, 1988. 

Docket  Number  88-115.  Applicant 
University  of  Colorado,  Joint  Institute 
for  Laboratory  Astrophysics.  Box  440, 
Boulder.  CO  80309-0440.  Instrument  FT- 
IR  Spectrometer  System,  Model  IZMOl. 
Manufacturer:  BOMEM,  Inc..  Canada. 

Intended  Use:  The  instrument  will  be 
used  to  study  the  evolution  of 
intermediate  products  in 
photofragmentation.  laser  initiated  chain 
reactions  and  laser  initiated  combustion. 
A  pulsed  laser  will  be  used  to  initiate 
each  reaction.  The  instrument  using 
proprietary  software  will  then  gather  a 
series  of  time-resolved  spectra  of  the 
vibrationally  and  rotationally  excited 
intermediate  and  end  products  of  the 
reaction.  This  will  in  turn  allow  a 
detailed  analysis  of  the  kinetics  and 
dynamics  of  chain  and  combustion 
chemistry,  giving  a  much  clearer  picture 
of  the  reaction  mechanisms  involved 
than  previously  possible  using  other 
techniques.  In  addition,  the  instrument 
will  be  used  in  the  training  of  one 
graduate  student  and  one  post-doctoral 
researcher  on  a  continuous  basis. 
Application  Received  by  Commissioner 
of  Customs:  February  23, 1988. 

Docket  Number  88-116.  Applicant 
East  Texas  Regional  Health  Facilities. 
1000  South  Beckham.  Tyler.  TX  75711. 
Instrument  Lithotripter,  Model  HM4. 
Manufacturer:  Domier  Medizintechnik 
GmbH.  West  Germany.  Intended  Use: 
The  instrument  will  be  used  in  science- 
related  studies  including  the  expansion 
of  knowledge  of  Shockwave  technology, 
particularly  in  its  ability  to  reduce  the 
morbidity  and  mortality  that  is 
experienced  via  open  surgery  to  the 
urinary  tract.  Another  objective  of  these 
studies  includes  developing  safer  and 
more  effective  means  of  kidney  stone 
treatment,  assessing  the  biological 
effects  of  Shockwaves  on  normal  and 
abnormal  tissue,  and  determining  if 
there  exists  any  bad  or  untoward  effects 
over  the  longterm.  The  instrument  will 
also  be  used  in  lithotripsy  experience 
courses,  the  content  of  which  will  be 
hands-on  instruction  in  and  application 
of  the  lithotripter.  Application  Received 
by  Commissioner  of  Customs:  February 
23, 1988. 

Docket  Number:  88-117.  Applicant 
University  of  California,  San  Diego, 
Psychology  Department,  C-009.  La  Jolla, 
CA  92093.  Intrument  Primate  Chairs  and 
Surgical  Implant  Components. 
Manufacturer:  The  Workshop, 
University  of  Oxford,  United  Kingdom. 
Intended  Use:  The  instruments  will  be 
used  for  studies  of  the  physiological 
basis  of  selective  attention  and  memory 
in  the  primate.  Application  Received  by 


Commissioner  of  Customs:  February  23. 
1988. 

Docket  Number  88-118.  Applicant 
The  Ohio  State  University.  Department 
of  Geology  and  Mineralogy.  125  South 
Oval  Mall.  Columbus,  OH  43210. 
Instrument  Electron  Microprobe,  Model 
CAMEBAX  SX  50.  Manufacturer 
Cameca  Instruments,  Inc.,  France. 
Intended  Use:  The  instrument  will  be 
used  for  studies  of  rock,  minerals, 
synthetic  phases,  meteorities.  ceramic       ' 
materials  and  metallurgical  alloys. 
Experiments  conducted  will  consist  of 
measurement  of  x-ray  intensities 
emitted  by  samples  when  bombarded  by 
a  focused  electron  beam.  The  instrument 
will  be  used  in  geology  courses 
providing  students  with  intensive 
instruction  in  the  operation  of  the 
microprobe  and  demonstrating  to 
students  the  importance  of  acquiring 
high-precision  analyses  for  testing 
theoretical  models.  Application 
Received  by  Commissioner  of  Customs: 
February  24. 1988. 

Docket  Number  88-119.  Applicant' 
Woods  Hole  Oceanographic  Institution. 
Woods  Hole,  MA  02543.  Instrument 
Ultrasonic  Flow  Meter,  Model  DS-102 
X-Y.  Manufacturer  Denshi  Kogyo  Co. 
Ltd..  Japan.  Intended  Use:  The 
instrument  will  be  used  in  a  lake  to 
study  wind  and  wave-induced  currents 
close  to  the  surface.  The  objectives  of 
the  investigation  are  to  better 
i^derstand  wave  dissipation  through 
breaking,  and  the  structure  of  currents 
very  close  to  the  interface  (this  is 
important  for  such  things  as  pollutant 
transport,  e.g..  oil  spills).  Application 
Received  by  Commissioner  of  Customs: 
February  24. 1988. 

Docket  Number  88-120.  Applicant 
University  of  Utah.  Purchasing 
Department.  151  Annex  Building.  Salt 
Lake  City,  UT  84112.  Instrument 
Scanning  Electron  Microscope,  Model 
CAMSCAN  SERIES  2.  Manufacturer 
Cambridge  Scaiming  Co.  Ltd..  United 
Kingdom.  Intended  Use:  The  instrument 
is  intended  to  be  used  for  the  study  of 
implantation  of  permanent  electrical 
charge  in  thin  films  of  polymer 
materials,  in  particular  Teflon.  Of 
primary  interest  is  the  study  of  detailed 
patterns  of  charge  produced  by 
"writing"  with  a  computer-controlled 
electron  beam.  The  primary  objective  of 
this  study  is  the  development  of  very 
small  sensors  and  actuators  based  on 
the  concept  of  using  small  movable 
structures  which  generate  electric  fields, 
combined  with  small  integrated-circuit 
devices  which  can  sense  such  fields. 
Application  Received  by  Commissioner 
of  Customs:  February  24. 1988. 


.  Docket  Number  88-121.  Applicant 
Marine  Science  Program.  University  of 
North  Carolina.  CB  3300 12-5  Venable 
Hall,  Chapel  Hill.  NC  27599.  Instrument 
Five  Radon  Gas  Detectors.  Model  PMT- 
TEL  Manufacturer:  Pylon  Electronics, 
Canada.  Intended  Use:  The  instrument 
will  be  used  to  measure  radon  fluxes  in 
a  variety  of  environmental  and  study 
fluxes  of  reduced  gases  through  plants. 
Application  Received  by  Commissioner 
of  Customs:  February  25. 1988. 

Docket  Number  88-122.  ApplicanT: 
The  University  of  Chicago.  Department 
of  Molecular  Genetics  and  Cell  Biology. 
920  E.  58th  Street.  Chicago,  IL  60637. 
Instrument  Electron  Microscope,  Model 
CM  10/PC.  Manufacturer:  N.V.  Philips, 
the  Netherlands.  Intended  Use:  Studies 
of  blood  cells  and  proteins,  including 
sickle  cell  hemoglobin  to  extend 
understanding  of  the  structure  and 
function  of  these  materials.  In  addition, 
the  instrument  will  be  used  to  teach 
students  modem  methods  of  electron 
microscopy  in  the  course  Molecular 
Genetics  and  Cell  Biology  309.  Electron 
Microscopy  for  Biologists.  Application 
Received  by  Commissioner  of  Customs: 
February  25. 1988. 

Docket  Number  88-123.  Applicant- 
Cold  Spring  Harbor  Laboratory,  Box  100. 
Bungtown  Road,  Cold  Spring  Harbor, 
NY  11724.  Instrument  Mass 
Spectrometer.  Model  BIOION  20. 
Manufacturer:  Bio-Ion.  Sweden. 
Intended  Use:  The  instrument  will  be 
used  in  research  to  identify  and 
characterize  modifications  on  peptides 
and  proteins  of  high  molecular  weight 
by  a  combined  approach  of  classical 
protein  chemistry  and  mass 
spectrometry.  The  research  projects  all 
involve  the  analysis  of  modifications  on 
biologically  active  peptide  and  proteins 
including:  (1)  Growth  and  differentiation 
factors.  (2)  synthetic  peptides.  (3) 
proteins  on  two  dimensional  gel 
electrophoresis,  (4)  CAMP  dependent 
protein  kinases,  (5)  cellular  oncogene 
products,  (6)  nuclear  oncogene  products, 
(7)  phospholipase  As,  (8)  heat  shock 
proteins,  and  (9)  yeast  protein  kinases. 
Mass  spectrometric  analysis  of  proteins 
will  be  performed  as  part  of  a 
multidisciplinary  approach  to 
understanding  the  structure  and  function 
of  proteins  with  important  physiological 
roles.  Application  Received  by 
Commissioner  of  Customs:  February  26. 
1988. 

•  Docket  Number  88-124.  Applicant 
Argonne  National  Laboratory.  9700 
South  Cass  Avenue.  Argonne.  IL  60439. 
Intrument:  X-Ray  (Wavelength) 
Spectrometer  and  Accessories.  Model 
FCS-40.  Manufacturer  JEOL.  Ltd., 
Japan.  Intended  Use:  The  instrument 


will  be  used  to  study  phenomena 
associated  with  the  friction  and  wear  of 
materials,  superconducting  properties  of 
ceramics,  and  corrosion  properties  of 
materials.  The  objective  of  the  analyses 
is  to  provide  quantitative  information  on 
the  composition  of  the  various  materials 
to  aid  in  determining  how  composition 
influences  their  performance. 
Application  Received  by  Commissioner 
of  Customs:  February  26, 1988. 

Docket  Number:  88-125.  Applicant: 
Veterans  Administration  Medical 
Center,  3710  Southwest  U.S.  Veterans 
Hospital  Road,  Portland.  OR  97207. 
Instrument:  Electron  Microscope.  Model 
IEM-1200EX/DP/DP.  Manufacturer: 
JEOL.  Ltd.,  Japan.  Intended  Use:  The 
instrument  will  be  used  for  the  following 
studies: 

(a)  Morphological  changes  in  muscle 
following  drug  treatment, 

(b)  Cytoskeletal  changes  in  muscle 
following  calcium  channel  blocker 
administration, 

(c)  Cytochemical  localization  of 
calcium  in  muscle  following  stimulation 
and  drug  administration, 

(d)  Morphology,  of  cerebellar  explants 
following  transplantation  in  tissue 
culture, 

(e)  Morphological  changes  in  brain 
slices  following  initiation  of  long-term 
potentiation. 

(f)  Immunocytochemical  localization 
of  muscle  mitochondrial  enzymes  in 
patients  with  muscle  myopathies. 

(g)  Morphology  of  fibroblasts  exposed 
to  immunological,  agents. 

(h)  Morphology  and  cytochemistry  of 
kidney  cells  following  drug  exposure, 

(i)  Morphology  of  lung  tissues  in  the 
amniotic  fluid  of  pregnant  patients. 

(j)  Characterization  of  cell  fractions 
from  bovine  muscle. 

(k)  Morphological  characterization  of 
transplanted  rat  brain  tissue. 

(1)  Stereomicroscopy  of  myopathic 
tissue,  and 

(m)  Morphology  of  cryosectioned 
tissue  to  be  used  for 
immunocytochemistry. 

Application  received  by 
Commissioner  of  Customs:  February  29. 
1988. 

Docket  Number:  88-126.  AppHcant: 
University  of  Texas  Southwestern 
Medical  Center  at  Dallas.  5323  Harry 
Hines  Blvd.,  Dallas,  TX  75235. 
Instrument:  Electron  Microscope,  Model 
JEM-IOOSX.  Manufacturer:  JEOL,  Ltd., 
Japan.  Intended  Use:  The  instrument 
will  be  used  to  examine  the 
ultrastructure  of  biological  specimens. 
The  microscope  will  be  used  in  a 
graduate  laboratory  course  which 
intends  to  familiarize  students  within 
the  department  with  the  operation  and 


techniques  associated  with  its 
instrumentation.  Application  Received 
by  Commissioner  of  Customs:  February 
29, 1968. 

Docket  Number:  88-127.  Applicant: 
University  of  Nevada  Reno,  Department 
of  Mining  Engineering.  Reno,  NV  89557- 
0047.  Instrument:  Air  Motor  Test  Unit. 
Manufacturer  G.  CussonS  Ltd.,  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  for  the  training  of 
professional  mining  engineers  in  the 
course  Mine  Plant  Design.  Application 
Received  by  Commissioner  of  Customs: 
February  29, 1988. 

Docket  Number:  88-128.  Apphcant: 
Massachusetts  General  Hospital,  Fruit 
Street,  Boston,  MA  02114.  Instrument: 
Electron  Microscope  with  Accessories. 
Model  CM  10/PC.  Manufacturer:  N.V. 
Philips,  The  Netherlands.  Intended  Use: 
The  instrument  will  be  used  to  examine 
biological  samples  from  mammalian  and 
amphibian  tissues  in  experiments  to 
determine  the  cell  biology  of  the 
modification  of  cell  membrane  structure 
and  involve  experimental  manipulation 
of  whole  animals,  and  some  cell  culture 
work.  The  objectives  are  to  understand 
how  cells  respond  to  their  environment 
by  modulating  transport  properties  of 
their  plasma  membranes.  Application 
Received  by  Commissioner  of  Customs: 
February  29, 1988. 

Docket  Number  88-129.  Applicant: 
University  of  California,  Los  Alamos 
National  Laboratory,  P.O.  Box  990,  Los 
Alamos,  NM  87545.  Instrument: 
Inductively  Coupled  Plasma-Mass 
Spectrometer,  Model  VG  PlasmaQuad. 
Manufacturer  VG  Elemental,  Ltd.. 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  for  elemental 
analysis  of  a  large  variety  of  radioactive 
elements,  their  compounds,  mixtures 
with  other  elements  and  alloys  including 
plutonium  and  other  transuranics. 
Experiments  will  be  conducted  to  better 
understand  the  physical  and  chemical 
characteristics  of  the  materials  under 
study.  Application  Received  by 
Commissioner  of  Customs:  February  29, 
1988. 

Docket  Number:  88-130.  Applicant: 
Dartmouth  College,  Department  of  Earth 
Sciences,  Hanover,  NH  03775. 
Instrument:  Thermal  lonisation  Mass 
Spectrometer,  Model  VG  SECTOR. 
Manufacturer  VG  Instruments,  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  to  measure  the  isotopic 
compositions  of  parent  and  daughter 
elements  involved  in  radioactive  decay 
schemes.  The  samples  to  be  investigated 
consist  of  whole  rock  powders,  mineral 
separates  from  naturally  occurring 
igneous,  metamorphic  and  sedimentary 
rock  environment  and  natural  aqueous 
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solutions  such  as  ocean  water,  ground 
water  and  metabolic  fluids.  Various 
experiments  will  be  conducted  to 
characterize  the  geochemical  nature  of 
the  soiu^es  for  igneous  rocks  and  ore 
deposits,  and  to  determine  absolute 
radiometric  ages  of  metamorphic  and 
igneous  rocks,  in  order  to  constrain  their 
tectonic  history  and  to  model  heat  and 
mass  transfer  events  in  the  Earth's 
mantle  and  crusts.  The  results  of  the 
experiments  will  be  published  in 
journals  and  theses.  In  addition  the 
instrument  will  be  used  in  courses  to 
introduce  students  to  the  current 
geochemical  applications  of  isotope 
data.  Application  Received  by 
Commissioner  of  Customs:  March  5, 
1988. 

Frank  W.  CraeL 

Director.  Statutory  Import  Programs  Staff. 
(FR  Doc.  88-9222  Filed  4-28-88;  8:45  am] 

BiUMG  COOC  SS10-0S4I  .1 

University  of  Nebrasica;  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instniment 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651. 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  AM 
and  5.-00  PM  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue  NW.,  Washington, 
DC. 

Docket  Number  88-019.  Applicant: 
University  of  Nebraska,  Lincoln.  NE 
68583-0915.  Instrument:  Mass  I 

Spectrometer,  Tracermass.  I 

Manufacturer  Europa  Scientific.  Ltd., 
United  IGngdom.  Intended  Use:  See 
notice  at  52  FR  46640,  December  9, 1987. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrumenf,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument  is 
capable  of  analyzing  small  samples  (5- 
150  milligrams  nitrogen  content)  with 
high  precision  (0.001  atom%  »*„)  at 
natural  abundance.  The  National  Bureau 
of  Standards  has  advised  that  this 
capability  is  pertinent  to  the  applicant's 
intended  purposes.  We  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 


instrument  for  the  applicant's  intended 

use. 

Frank  W.  Creel 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  88-9220  Filed  4-28-88;  8:45  am] 
aiUMQ  CODE  3S1(M)S-M 


National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  80479-8079] 

Information  Relating  to  Terminating 
ttie  Certification  of  tlM  Soviet  Union 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  information. 

summary:  Notice  is  published  that  the 
Secretary  of  Commerce  has  found  the 
reasons  for  the  certification  of  the  Soviet 
Union,  under  the  Pelly  and  Packwood- 
Magnuson  Amendments,  for  activities 
that  diminish  the  effectiveness  of  an 
international  fisheries  conservation 
program  no  longer  prevail  and  that  the 
certification  has  been  terminated.. 
FOR  FURTHER  INFORMATION  CONTACT 
Becky  Rootes,  Office  of  International 
Affiars,  NMFS.  202-673-5281. 
SUPPLEMENTARY  INFORMATION:  Under 

the  Pelly  Amendment  to  the  Fishermen's 
Protective  Act  and  the  Packwood- 
Magnuson  Amendment  to  the  Magnuson 
Fishery  Conservation  and  Management 
Act,  the  Secretary  is  responsible  for 
determining  if  nationals  of  a  foreign 
country,  directly  or  indirectly,  are 
conducting  fishing  operations  in  a 
manner  or  under  circumstances  which 
diminish  the  effectiveness  of  an 
international  fishery  conservation 
program.  If  the  Secretary  so  determines, 
such  certification  is  reported  to  the 
President.  On  April  1. 1985.  Secretary 
Malcolm  Baldrige  certified  to  President 
Reagan  that  the  Soviet  take  of  Southern 
Hemisphere  minke  whales  had 
diminished  the  effectiveness  of  the 
International  Whaling  Commission 
(IWC)  conservation  program.  He  based 
his  determination  on  the  following  facts: 
(1)  The  Soviet  harvest  of  Southern 
Hemisphere  minke  whales  was  greater 
than  the  level  the  United  States 
considered  the  U.S.S.R.'s  traditional 
share:  (2)  the  1984-85  IWC  quota  for 
Southern  Hemisphere  minke  whales  was 
exceeded  due  to  Soviet  harvest;  and  (3) 
there  had  been  no  indication  that  the 
Soviets  intended  to  comply  with  IWC 
standards. 


Federal  Register  /  Vol.  53.  No.  81  /  Wednesday.  April  27.  1968  /  Notices 


15105 


The  Soviet  Union  has  ended  its 
commercial  harvest  for  Southern 
Hemisphere  minke  whales  and  has 
indicated  its  intention  to  comply  with 
standards  substantially  equivalent  to 
those  of  the  IWC.  Given  that  the  reasons 
for  the  certification  of  the  Soviet  Union 
no  longer  prevail,  the  Secretary  has 
terminated  the  certification  under  both 
the  Pelly  and  Packwood-Magnuson 
Amendments  and  so  advised  the 
President  on  April  14, 1988. 

(22  U.S.C.  1978  (d)) 
William  E  Evans. 

Under  Secretary  for  Oceans  and  Atmosphere. 

Dated:  April  22. 1988. 
[FR  Doc.  88-9275  Filed  4-26-88:  8:45  am] 

mUJNG  CODE  3$10-22-«i 


Nortti  Pacific  Fishery  Management 
Council;  Public  Meetings 

AQENCY:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 

The  North  Pacific  Fishery 
Management  Council  has  scheduled 
separate  public  meetings  of  its  Future  of 
Groundfish  Fisheries  Committee  and  the 
Maritime  Support  Group  at  the  National 
Marine  Fisheries  Service,  Northwest  and 
Alaska  Fisheries  Center,  7600  Sand 
Point  Way  NE.,  Building  4,  Seattle,  WA, 
as  follows: 

Groundfish  Fisheries  Committee — will 
convene  May  3-4, 1988,  at  10  a.m..  in 
Room  2079,  to  continue  development  of 
a  recommendation  for  the  Council  for 
long-term  management  of  the  groundfish 
fisheries  off  Alaska.  The  public  meeting 
may  reconvene  on  May  5. 

Maritime  Support  Group — will 
convene  May  5  at  9  a.m.,  in  Room  2039, 
to  continue  development  of  the  U.S. 
support  service  industry,  including  bulk 
cargo  and  fuel  suppliers.  Their 
recommendations  will  be  presented  to 
the  Council  in  June. 

For  more  information  contact  the 
North  Pacific  Fishery  Management 
Council.  P.O.  Box  103136.  Anchorage. 
AK  99510;  telephone:  (907)-271-2809. 

Date:  April  21. 1988. 
Richard  H.  Schaefer. 

Director,  Office  of  Fisheries  Conservation  and 
Management.  National  Marine  Fisheries 
Service. 

[FR  Doc.  88-9284  Filed  4-26-88:  8:45  am] 
MIXINQ  COOC  M1«-2»«i 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adiustment  of  Import  Limits  for 
Certain  Cotton,  Man-Made  Fiber,  Sillc 
Blend  and  Ottter  Vegetable  Rber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  India 

April  22, 1988. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Conmiissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  April  28, 1988. 

Authority:  E.0. 11651  of  March  3. 1972,  as 
amended;  sec.  204  of  the  Agricultural  Act  of 
1956,  as  amended  (7  U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  of 
call  (202)  343-6494.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION:  The 
current  limits  in  Categories  313,  315, 
338/339/340,  342  and  347/348,  sublevels 
of  Group  I,  and  the  Group  II  limit  are 
being  reduced  for  carryforward  used 
during  the  1987  agreement  year. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  dated  December  11. 1987). 
Also  see  53  FR  58,  published  on  January 
4.1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  agreement,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
]ara«k  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Cktnunittee  for  the  Implementation  of  Textile 
Agreements 

April  22, 1988. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 
Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  30, 1987  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements,  concerning  imports  of 


certain  cotton,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products,  produced  or  manufactured  in  India 
and  exported  during  the  period  which  began 
on  January  1, 1988  and  extends  through 
December  31, 1988. 

Effective  on  April  28, 1988,  the  directive  of 
December  30, 1987  is  hereby  amended  to 
adjust  the  limits  for  the  following  categories, 
as  provided  imder  the  terms  of  the  current 
bilateral  agreement: 


Categocy 

Adiusted  Nmit  > 

Sublevets  in  Group  1: 

313 „ 

19,699.911  square  yards. 

315 

7,917,997  square  yards. 
1.186.966  dozen 

338/339/340 

342 

380.000  dozen. 

347/348 

264  781  dozen 

Group  II: 

200.  201,  219-229. 

140,542.145  square 

239.  300,  301,  314. 

yards  equivalent. 

317,  326,  330-334. 

345,  349-359,  360- 

362,  369-0,'  369- 

S.' 600-607,  611- 

635,  637-659. 

665pt..«  666-670 

and  831-859,  as  a 

group. 

'  The  limits  have  not  been  adjusted  to  account  for 
any  imports  exported  after  Decetnt>er  31,  1987. 

» In  Category  369-0,  all  TSUSA  nonribers  except 
360.2000.  360.7600,  361.5420  and  366.2840. 

'In  Category  369-S,  only  TSUSA  numtier 
366.2840. 

*  In  Category  665pt.,  ail  TSUSA  numbers  except 
360.7800  and  361.5426. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions. 

Sincerely, 
James  H.  Babb, 

Chairman,  Committee  for  the  Implemtation  of 
Textile  Agreements. 

[FR  Doc.  88-9252  Filed  4-26-88:  8:45  am] 
Biamo  COOC  asio-on-w 


Adjustment  of  an  Import  Limit  for 
Certain  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
the  Socialist  Federal  Republic  of 
Yugoslavia 

April  22. 1988. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting  an 

import  limit. 

EFFECTIVE  DATE:  April  28, 1988. 

Authority:  E.0. 11651  of  March  3, 1972,  as 
amended:  sec.  204  of  the  Agricultural  Act  of 
1956.  as  amended  (7  U.S.C.  1854) 

FOR  FURTHER  INFORMATION  CONTACT 

Jerome  Turtola,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 


quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port 
For  further  information  on  embargoes 
and  quota  re-openings,  call  (202)  377- 
3715. 

SUPPLEMENTARY  INFORMATION:  The 

current  limit  for  Category  666  is  being 
reduced  for  carryforward  used  during 
the  previous  restraint  period. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  he  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  dated  December  11, 1987). 
Also  see  52  FR  49064,  published  in  the 
Federal  Register  on  December  29, 1987. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

April  22, 1988. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  21, 1987,  by  the  . 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements, 
concerning  imports  into  the  United  States  of 
certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
the  Socialist  Federal  Republic  of  Yugoslavia 
and  exported  during  the  period  which  began 
on  January  1, 1988  and  extends  through 
December  31, 1988. 

Effective  on  April  28, 1988.  the  directive  of 
December  21, 1987  is  hereby  amended  to 
adjust  the  limit  for  man-made  fiber  textile 
products  in  Category  666  to  a  level  of 
1.881,000  pounds.' 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  88-9267  Filed  4-26-88;  8:45  am] 
BnXINQ  CODE  SS10-OR-M 


■  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  Decemlwr  31. 1967. 
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DEPARTMENT  OF  DEFENSE 

Depanment  of  ttie  Air  Force 

USAF  Sdentfflc  Advisory  Board; 
Closed  INeeting 

April  25. 1968. 


The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Integrated 
Avionics  will  meet  on  12-13  May  1988, 
from  8:00  ajn.  to  SM  pan.,  at  the 
Pentagon.  Washington.  DC  20330-5430. 

The  purpose  of  this  meeting  is  to 
review  the  status  of  technology 
programs  and  full-scale  development 
programs  pertinent  to  the  Air  Force 
research  and  development  e^orts  in 
integrated  avionics.  This  meeting  will 
involve  discussions  of  classified  defense 
matters  listed  in  section  552(c)  of  Tide  5, 
United  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
aocordingty  will  be  closed  to  the  public. 

For  further  hiformation,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-4648.  1 

Patsy  J.  Conner.  _  ! 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  88-9346.  Filed  4-26-88:  8:45  am] 

BNJJNG  CODE  SSKMII-M 


USAF  Scientific  Advisory  Board; 
Meeting 

April  25. 1988.  | 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Integrated 
Avionics  will  meet  on  12-13  May  1988, 
from  8:00  a.m.  to  5:00  p.m.,  at  the 
Westinghouse  Electronic  Corporation, 
Defense  and  Electronics  Center, 
Baltimore,  MD  21203. 

The  purpose  of  this  meeting  is  to 
review  the  ttatns  of  teclmok>gy 
programs  and  full-scale  development 
programs  pertinent  to  the  Air  Force 
research  and  development  efforts  in 
integrated  avionics.  This  meeting  will 
involve  discussions  of  classified  defense 
matters  listed  in  section  552b(c)  of  Title 
5,  United  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
accordingly  will  be  closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-4648. 
Patsy  |.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  88-9347  Filed  4-26-88:  8:45  am) 

BtUJMG  CODE  3aiO-01-«i 


Department  of  Tf)e  Army 

Army  Science  Board,  Closed  Meeting 

In  accordance  with  section  10a(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  The  Committee:  Army 
Science  Board  (AS). 

Dates  of  Meeting:  16-17  May  1988. 

Time:  0900-1700  hours  each  day. 

Place:  The  Pentagon,  Washington,  DC. 

Agenda:  The  Army  Science  Board 
1968  Summer  Study  on  Technology 
Insertion  in  Army  Systems  will  meet  for 
briefings  by  AMC  and  TRADOC 
agencies.  This  meeting  will  be  closed  to 
the  public  in  accordance  with  section 
552b(c)  of  Title  5,  U.S.C,  specifically 
subparagraph  (1)  thereof,  and  Tide  5, 
U.S.C,  Appendix  2,  subsection  10(d). 
The  classified  and  unclassified  matters 
and  proprietary  information  to  be 
discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening 
any  portion  of  the  meeting.  Contact  the 
Army  Science  Board  Administrative 
Officer,  Sally  Warner,  for  further 
information  at  (202)  685-3039  or  695- 
7046. 

Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  88-9250  Filed  4-26-88:  8:45  am] 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

Proposed  Consent  Order  Witt)  Texaco 
Inc. 

AGENCY:  Economic  Regulatory 

Administration,  DOE. 

ACTION:  Notice  of  proposed  consent 

order  and  opportunity  for  public 

comment 

summary:  The  Economic  Regulatory 
Administration  (ERA)  announces  a 
proposed  Consent  Order  between  the 
Department  of  Energy  (DOE)  and 
Texaco  Inc.  (Texaco).  The  agreement 
proposes  to  resolve  matters  relating  to 
Texaco's  compliance  with  the  federal 
petroleum  price  and  allocation 
regulations  for  the  period  January  1, 
1973  through  January  27. 1981.  In 
addition  to  proposing  a  setUement  of  the 
company's  possible  liability  for 
violations  arising  out  of  Texaco's  sales 
of  crude  oil  and  refined  petroleum 
products,  this  Consent  Order 
incorporates  an  intended  resolution  of 
Texaco's  deficiency  in  the  Injection 
Well  Litigation  Escrow  Account  (Escrow 
Account)  maintained  by  the  court  in  In 
Re:  The  Department  of  Energy  Stripper 


Well  Exemption  Litigation,  MD.L  378 
(D.  Kan.)  (Stripper  Well).  If  this  Consent 
Order  is  approved  and  the  setUement  of 
Texaco's  liability  in  the  Stripper  Well 
case  is  accepted  by  the  U.S.  District 
Court  for  the  District  of  Kansas.  Texaco 
will  pay  a  total  of  $1.25  billion  plus 
interest  on  unpaid  balances  over  a 
period  of  approximately  five  and  one- 
half  years. 

Within  five  business  days  of  the  entry 
of  the  Agreed  Judgment  attached  to  the 
Consent  Order  as  Exhibit  A,  Texaco  will 
deposit  $52  million  into  the  Escrow 
Account  to  be  disposed  of  pursuant  to 
the  Final  Settlement  Agreement  in  the 
Stripper  Well  litigation.  Texaco  will  pay 
the  remaining  $1,198  bilUon  plus  interest 
to  the  DOE  as  follows:  Within  diirty 
days  of  the  effective  date  of  the  Consent 
Order,  Texaco  will  pay  $348  million; 
within  18  months  of  the  effective  date. 
Texaco  will  pay  $190  million  plus 
accrued  interest  from  the  effective  date 
of  the  Consent  Order  thereafter, 
beginning  one  year  after  the  last 
described  payment.  Texaco  will  make 
four  equal  aimual  payments  fA  $185 
million,  plus  accrued  interest.  As  to  the 
$1,198  billion,  ERA  will  petition  die 
Office  of  Hearings  and  Appeals  (OHA) 
to  implement  Special  Refund  Procedures 
pursuant  to  10  CFR.  Part  205,  Subpart  V. 
in  which  proceedings  any  persons  who 
claim  to  have  suffered  inpiry  from 
Texaco's  alleged  overcharges  would 
have  the  opportunity  to  submit  claims. 

Pursuant  to  10  CFR  205.199J,  QIA  will 
receive  written  comments  on  the 
proposed  Consent  Order  for  thirty  (30) 
days  following  publication  of  this 
Notice.  Following  this  comment  period, 
ERA  will  conduct  a  public  hearing  to 
provide  interested  persons  an  additional 
opportunity  to  present  comments.  ERA 
will  consider  all  conmients  received 
from  the  public  in  determining  whether 
to  accept  the  settlement  and  issue  a 
final  Order  renegotiate  the  agreement 
and  issue  a  modified  agreement  as  a 
final  Order,  or  reject  the  setUement. 
DOE's  final  decision  will  be  published  in 
the  Federal  Register,  along  with  an 
analysis  of  and  response  to  the 
significant  written  and  oral  comments, 
as  well  as  any  other  considerations  that 
were  relevant  to  the  final  decision. 

FOR  FURTMEIt  INRMaUTION  CONTACT. 

Paul  M.  Geier.  Economic  Regulatory 
Administration.  Department  of  Energy. 
1000  Independence  Avenue  SW.. 
Washington,  DC  20585,  (202)  586-6727. 

SUPPLEMENTARY  INFORMATICN: 

I.  Resohitioii  of  Regulatory  Issues 

A.  Crude  Oil  Overcharge  Disputes 

B.  Cost,  Recovery,  and  May  15. 1973  Price 

Disputes 


1.  Cost  Issues 

2.  Recovery  and  May  15, 1973  Price  Issues 

3.  Determination  of  Maximum  Overcharge 
Liability  for  ReHned  Product  Issues 

C.  Summary 

II.  Determination  of  Reasonable  Settlement 
Amount 

III.  Terms  and  Conditions  of  the  Consent 
Order 

IV.  Resolution  of  Litigation  Matters    ' 

V.  Resolution  of  Stripper  Well  Deficiency 
Liability 

I.  Resolution  of  Regulatory  Issues 

Texaco  is  a  major  petroleum  refiner 
subject  to  the  audit  jurisdiction  of  ERA 
to  determine  compliance  with  the 
Federal  petroleum  price  and  allocation 
regulations.  During  the  period  covered 
by  this  proposed  Order  (January  1, 1973 
through  January  27, 1981),  Texaco 
engaged  in,  among  other  things,  the 
production,  importation,  refining,  and 
sale  of  crude  oil;  the  sale  of  residual  fuel 
oil,  motor  gasoline,  middle  distillates, 
aviaUon  fuel,  propane  and  other  refined 
petroleum  products;  and  the  extracUon, 
fractionation  and  sale  of  natural  gas 
liquids  and  natural  gas  liquid  products. 

ERA  conducted  an  intensified  audit  of 
Texaco's  compliance  for  the  period 
beginning  in  1973  to  the  date  when 
Federal  price  and  allocation  controls 
were  ended  by  the  President  (January 
28, 1981,  Executive  Order  12287).  During 
this  audit.  ERA  identified  areas  in  the 
pricing  and  sales  of  crude  oil  and 
refined  petroleum  products  in  which  it 
believed  that  Texaco  had  failed  to 
comply  with  the  requirements  of  the 
Federal  price  and  allocation  regulations. 
The  two  major  regulatory  areas  of 
dispute  between  ERA  and  Texaco 
concern  alleged  errors  in  the  calculation 
of  maximum  lawful  prices  for  crude  oil 
produced  and  sold  by  Texaco  and 
alleged  overstated  increased  costs  and/ 
or  understated  recoveries  of  such  costs 
which  would  affect  the  calculated 
maximum  legal  prices  for  refined 
products. 

In  the  negotiation  process  which  led 
to  this  proposed  setUement,  ERA 
analyzed  the  results  of  the  audit  and  the 
nature  of  the  alleged  regulatory 
violations.  ERA  has  estimated  that 
Texaco  might  be  liable  for  as  much  as 
$2,174  billion  in  overcharges  and  interest 
for  all  alleged  violations. 

The  settlement  calls  for  Texaco  to  pay 
$1,250  bilUon,  plus  interest,  to  discharge 
in  fiill  the  potential  liability  for  its 
obligations  under  the  price  and 
allocation  regulations,  except  for  those 
matters  excluded  firom  the  agreement 
Under  the  terms  of  the  proposed 
Consent  Order,  the  ERA  would  petition 
the  OHA  to  implement  Special  Refund 


Procedures  for  disposition  of 
substantially  all  of  these  funds  piirsuant 
to  10  CFR  Part  205.  Subpart  V.>  ERA  has 
preliminarily  agreed  to  the  setUement 
amount  after  considering  the  factual 
aspects  related  to  the  various  issues, 
assessing  the  litigation  risks  associated 
with  establishing  the  alleged 
overcharges,  and  considering  the  benefit 
to  the  public  fxora  a  substantial 
settlement  of  numerous  issues  which 
would  take  years  of  continued  litigation 
to  resolve. 

A.  Crude  Oil  Oirercharge  Disputes 

The  crude  oil  overcharge  allegations 
resolved  by  this  settlement  involve 
proceedings  pending  before  the  DOE's 
Office  of  Hearings  and  Appeals  and  the 
Federal  Energy  Regulatory  Commission 
(FERC)  as  well  as  related  court  actions. 
The  proceedings  are  described  below. 

1.  Remedial  Order  Proceedings 

On  August  7, 1988.  the  OHA  issued  a 
Remedial  Order  (RO)  to  Texaco  finding 
the  firm  liable  for  $235.5  million  in  crude 
oil  overcharges  for  the  period  from 
August  1973  through  December  1976. 
Texaco  Inc.,  14  DOE  \  83,037  (1986).« 
OHA  found  that  these  overcharges  were 
the  result  of  improper  property 
determinations,  misclassification  of 
certain  premises  as  stripper  well 
properties  and  various  base  production 
control  level  errors  and  computational 
errors  Texaco  made  in  determining 
allowable  crude  oil  prices.  Texaco  has 
appealed  the  OHA's  decision  regarding 
the  $235  million  in  overcharges  to  the 
Federals  Energy  Regulatory 
Commission,  but  no  decision  has  been 
made  by  the  Commission  on  Texaco's 
appeal  which  is  at  a  preliminary  stage. 
FERC  Case  No.  R08&-33-000. 

The  August  1986  Remedial  Order  also 
addressed  two  other  crude  oil  liability 
issues  alleged  in  the  PRO.  Of  the 
approximately  $360  million  in 
overcharges  alleged  during  the  audit 
period  from  August  1973  through 


*  Under  the  tenns  of  the  Consent  Order.  $52 
million  of  Texaco's  payment  would  be  paid  directly 
into  a  court  escrow  in  lettlement  of  Texaco's 
liability  in  the  Stripper  Well  case.  All  other  funds 
paid  by  Texaco  would  be  subject  to  the  Subpart  V 
process. 

*  The  RO  resulted  from  a  Proposed  Remedial 
Order  (PRO)  issued  to  Texaco  in  May  1979  which 
alleged  more  than  S742  million  in  overcharges, 
exclusive  of  interest,  in  Texaco's  first  sales  of 
domestic  crude  oil  for  the  period  from  August  1973 
through  the  issuance  of  the  PRO  in  1979.  DOE's 
allegations  included  (1)  approximately  $360  million 
in  audited  overcharges  for  the  period  ending 
December  31, 1976;  (2)  $103  million  in  extrapolated 
overcharges  for  properties  not  audited  by  [}OE:  and 
(3)  $279  million  in  estimated  continuing  overcharges 
for  January  1977  through  March  1979  on  the 
properties  which  had  been  audited  for  the  1973-76 
period. 


December  1976,  OHA  determined  that 
ERA  should  recalculate  the  overcharges 
for  certain  properties  on  which  OHA 
had  made  specific  rulings,  thus  requiring 
an  adjustment  in  the  overcharge 
Uability.  At  the  time  of  setUement, 
approximately  $120  million  in  alleged 
overcharges  were  involved  in  a  remand 
proceeding  before  the  OHA,  Case  No. 
KRX-0024. 

The  Remedial  Order  also  determined 
that  the  $382  million  in  alleged 
overcharges  related  to  the  unaudited 
properties  and  unaudited  time  periods 
shall  be  addressed  in  a  further 
proceeding  before  the  OHA. 
Accordingly,  on  October  31, 1986,  the 
ERA  issued  an  amended  PRO  which 
sought  to  have  Texaco  perform  a  self- 
audit  of  the  unaudited  properties  and 
time  periods  and  refund  any  resulting 
overcharges.  At  the  time  of  settlement, 
no  decision  has  been  made  by  OHA  on 
the  self/audit  issue  nor  on  the  question 
of  Texaco's  additional  liability  for  these 
overcharges.' 

After  a  review  of  information  made 
available  to  ERA  by  Texaco  in  the 
negotiation  process  and  a  further  review 
of  ERA'S  audit  results,  ERA  believes 
that  Texaco's  maximum  liability, 
including  interest  through  January  31, 
1988,  for  aU  of  these  foregoing  crude  oil 
issues  is  approximately  $1,578  billion.  Of 
this  sum,  approximately  $626  million 
represents  maximum  overcharge 
liability,  including  adjudicated  and 
estimated  violations  on  unaudited 
properties  and  unaudited  time  periods, 
and  the  remaining  portion  of  the  $1,578 
bilhon  represents  potential  interest 
liability. 

2.  The  Getty  Proceeding 

In  1986,  the  OHA  determined  that  the 
Getty  Oil  Company  (Getty)  was  liable 
for  more  than  $24  million  in  overcharges, 
plus  interest,  arising  for  certain  crude  oil 
transactions  between  Getty  and  the 
Standard  Oil  Company  of  Ohio.  Getty 
Oil  Company,  14  DOE  \  83,033  (1988).'» 


»  Case  No.  KRX-002S.  Texaco  filed  a  Statement  of 
Objections  to  the  amended  PRO  and  both  ERA  and 
Texaco  were  seeking  discovery  regarding  the  self- 
audit  issue  at  the  time  of  settlement. 

*  OHA's  decision  was  the  outgrowth  of  an  earlier 
proceeding  which  found  Getty  liable  for  some  S82 
million  in  additional  overcharges  arising  from  these 
same  transactions.  Getty  Oil  Company  v.  DOE,  749 
F.2d  734  (TECA  19B4).  cert  denied  *m  U.S.  1209 
(1985).  These  overcharges,  plus  interest,  were  paid 
by  Cetty  in  1965  and  are  not  part  of  the  Texaco 
settlement.  Currently,  approximately  $180  million  is 
t>eing  held  in  a  court  administered  escrow  pending 
resolution  of  certain  issues  pertaining  to  the 
appropriate  disposiUon  of  the  monies. 
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During  the  course  of  the  OHA 
proceeding,  Getty  was  acquired  by 
Texaco  and  hence  resolution  of  this 
matter  has  been  included  in  the  Consent 
Order. 

At  the  time  of  settlement,  the  question 
of  Getty's  liability  for  these  additional 
overcharges  was  before  the  Federal 
Energy  Regulatory  Commission,  Case 
No.  R086-000.  ERA  estimated  the 
maximum  Getty  hability,  including 
interest,  to  be  approximately  $78  million 
as  of  January  31, 1988. 

3.  Tie-in  Transactions 

On  May  12, 1987,  ERA  issued  a  PRO 
alleging  that  Texaco  received 
substantial  price  discounts  on  certain  of 
its  purchases  of  entitlements-exempt 
crude  oil  from  four  resellers  during  the 
period  June  1980  through  January  1981. 
ERA  alleged  that  these  discounts 
constituted  consideration  in  excess  of 
Texaco's  maximum  lawful  selling  price 
on  tie-in  sales  of  controlled  crude  oil  to 
the  resellers.  At  the  time  of  the  proposed 
settlement,  Texaco  had  filed  a  Notice  of 
Objection  to  the  PRO.  OHA  Case  No. 
KRO-0560.  ERA  estimated  Texaco's 
liability  as  of  January  31, 1988  to  be 
approximately  S^  million,  including 
interest,  for  the  overcharges  arising  from 
these  tie-in  sales. 


4.  Signal  Hill  West 

The  proposed  Consent  Order  also 
resolves  a  Notice  of  Probable  Violation 
(NOPV)  issued  to  Texaco  on  December 
14. 1979.  The  NOPV  alleged  that  Texaco 
had  improperly  treated  a  property, 
known  as  the  Signal  Hill  West  Unit  in 
Los  Angeles  County,  as  a  stripper  well 
property.  ERA  estimated  that  as  a  result 
of  sales  of  crude  oil  from  the  Unit  during 
1976,  Texaco  may  be  liable  for 
approximately  $7  million  in  overchsirges 
and  interest  through  January  31, 1988. 

B.  Cost,  Recovery,  and  May  IS.  1973 
Price  Disputes  | 

In  the  areas  of  refined  product  sales, 
ERA  had  issued  enforcement  documents 
to  Texaco  regarding  overstatements  of 
increased  costs,  understatements  of 
costs  recovered,  and  incorrect  May  15, 
1973  prices.  After  analyzing  information 
obtained  during  its  audit  and  in 
enforcement  proceedings,  ERA 
determined  for  settlement  purposes  that 
the  maximum  cost  recovery  and  May 
15. 1973  price  calculation  errors  alleged 
against  Texaco  resulted  in  overcharges 
and  interest  of  approximately  $348 
million. 

1.  Cost  Issues 

ERA  issued  a  PRO  to  Texaco  on  May 
12. 1987.  alleging  that  the  firm  had 
improperly  claimed  increased  product 


costs  (shrinkage)  of  natural  gas  liquids 
(NGLs)  and  natural  gas  liquid  products 
(NGLPs)  resulting  from  the  use  of 
incremental  pricing,  the  improper 
inclusion  of  cycling  plant  costs,  and 
various  other  errors  in  shrinkage  cost 
overreporting.  The  PRO  alleged  $119 
million  in  overstated  increased  product 
costs  for  1973-1978  and  an  estimated 
$188  miUion  in  overstated  product  costs 
for  1977-1980.  At  the  time  of  this 
a^«ement,  Texaco  had  filed  a  Notice  of 
Objection.  OHA  Case  No.  iGlO-0550. 

2.  Recovery  and  May  15. 1973  Price 
Issues 

a.  Recovery  Disputes.  In  April  1986. 
the  Office  of  Hearings  and  Appeals 
issued  a  Remedial  c5rder  which  found 
that  Texaco  had  failed  to  pass  through 
equal  increased  cost  increments  in  its 
selling  prices  of  gasoline  and  No.  2  oils 
and  failed  to  compute  deemed 
recoveries  under  the  equal  apphcation/ 
deemed  recovery  rule  for  the  period 
subsequent  to  September  1974.  Texaco 
Inc.,  14  DOE  H  83.018  (1986).  Texaco 
appealed  to  the  Federal  Energy 
Regulatory  Commission  which 
remanded  the  case  of  OHA  for 
calculation  of  a  sum  certain.  Texaco 
Inc..  35  FERC  %  61,379  (1986);  on  remand. 
OHA  case  No.  KCS-0015.  The  resulting 
calculation  would  require  a  $2.8  million 
refund  and  a  $19  million  cost 
adjustment. 

In  another  adminisfrative  action,  ERA 
alleged  that  Texaco  failed  to  report 
recoveries  for  sales  of  natural  gas  liquid 
products  and  to  calculate  equal 
application/deemed  recoveries  for  those 
sales  in  the  amount  of  $31  million.  In 
October  1986.  OHA  issued  an  RO 
upholding  ERA's  allegations  of 
violations  for  the  period  subsequent  to 
September  1974.  ordering  Texaco  to 
increase  its  cost  recoveries  by  $13 
million  and  to  pay  a  refund  of  $163,000 
plus  interest.  Texaco  lac,  15  DOE 
\  83,003  (1988).  Texaco's  appeal  was 
pending  at  FERC  at  the  time  the  parties 
reached  this  agreement.  FERC  Case  No. 
RO87-4-000. 

b.  May  15. 1973  Price  Disputes.  In  four 
enforcement  cases,  ERA  challenged 
Texaco's  pricing  practices  relating  to  the 
company's  determination  of  certain  of 
its  May  15, 1973  prices. 

The  first  of  these  cases  concerned 
Texaco's  use  of  imjwoper  May  15, 1973 
prices  in  sales  of  motor  gasoline  and 
middle  distillates,  kerosene,  and  other 
covered  products  to  customers  which 
had  purchased  these  products  pursuant 
to  written  variable-price  contracts.  In 
lieu  of  the  self-audit  of  non-sample 
customers  that  has  been  sought  by  ERA 
in  the  PRO.  OHA  issued  a  Special 


Report  Order.  Texaco  Inc.,  14  DOE 
1182,504(1986). 

Thereafter.  OHA  issued  a  Remedial 
Order  directing  a  refund  of  $810331.53. 
plus  interest,  for  33  customers.  Texaco 
Inc.,  14  DOE  H  83,034  (1986).  Upon 
appeal  by  Texaco,  FERC  determined 
that  the  May  15, 1973  prices  were 
incorrect,  but  vacated  the  RO  and 
remanded  the  case  to  OHA  for 
determination  of  whether  Texaco's 
actions  resulted  in  the  charging  of  prices 
beyond  those  permitted  by  the 
regulations,  and,  in  that  event,  to 
formulate  an  appropriate  remedy. 
Texaco  Inc..  39  FERC  1 61,339  (1987);  on 
remand.  OHA  Case  No.  KCX-0038.  As 
of  the  time  of  settlement,  no 
determination  had  been  readied 
concerning  the  remand  matter. 

The  second  of  these  cases  concerned 
Texaco's  use  of  improper  May  15, 1973 
prices  in  sales  of  motor  gast^ine  and 
middle  distillates  to  customers  who  had 
purchased  these  products  pursuant  to 
fixed-price  contracts.  Again,  in  lieu  of  a 
self-audit  sought  by  ERA,  OHA  issued  a 
Special  Report  Order.  Texaco  Inc..  14 
DOE  1 83.035  (1988).  Subsequently.  OHA 
issued  a  Remedial  Order,  ordering  a 
refund  of  $1,489,715.76.  plus  interest,  for 
432  customers.  Texaco  Inc.,  14  DOE 
H  83,047  (1988).  Upon  appeal  by  Texaco. 
FERC  determined  that  the  May  15, 1973 
prices  were  incorrect  but  vacated  the 
RO  and  remanded  the  case  back  to 
OHA  to  determine  whether  Texaco's 
actions  resulted  in  the  charging  of  prices 
beyond  those  permitted  by  the 
regulations,  and,  in  that  event,  to 
formulate  an  appropriate  remedy. 
Texaco  Inc.,  39  FERC  f  61.067  (1987);  on 
remand.  OHA  Case  No.  KCX-0032.  As 
of  the  time  of  agreement,  no 
determination  had  been  reached  on  this 
remand  matter. 

The  third  of  these  cases  concerned 
Texaco's  use  of  improper  May  15. 1973 
prices  in  sales  of  propane  to  customers 
who  had  purchased  propane  pursuant  to 
written  variable-price  confracts. 
improper  exclusion  of  prepayment  of 
freight  costs  in  estabUshing  May  15, 1973 
prices,  and  improper  inclusion  of  pre- 
paid increased  transportation  costs  as 
additional  cost  increments  in  its 
maximum  allowable  prices.  In  lieu  of  the 
self-audit  requested  by  ERA  OHA 
issued  a  Special  Report  Order.  Texaco 
Inc..  14  DOE  t  83,035  (1986).  In  1987, 
OHA  issued  a  Remedial  Order  to 
Texaco,  ordering  a  refund  of 
$1,148,378.55.  plus  interest,  for  15 
customers,  and  a  recovery  adjustment  of 
$275,821.81.  Texaco  Inc.,  15  DOE  1 83.027 
(1987).  Texaco  appealed  to  FERC. 
raising  many  of  the  same  objections  as 
in  the  first  two  cases.  FERC  Case  No. 


RO87-18-000.  At  the  time  of  settlement, 
FERC  had  not  ruled  on  Texaco's  appeal. 

The  fourth  May  15, 1973  price  case 
concerned  Texaco's  use  of  improper 
May  15, 1973  prices  in  sales  of  propane 
toDow  Chemical  Company  and 
Enterprise  Products  Company,  which 
had  purchased  propane  pursuant  to 
written  fixed-price  contracts.  OHA 
issued  a  Remedial  Order,  ordering  a 
refund  of  $101,324.97.  plus  interest,  for 
these  violations.  Texaco  Inc.,  16  DOE 
%  83,016  (1987).  Texaco  appealed  to 
P'ERC  raising  many  of  the  same 
objections  as  in  the  first  three  cases. 
FERC  Case  No.  RO87-2&-p00.  FERC  had 
not  yet  ruled  on  the  appeal  at  the  time  of 
settlement. 

3.  Determination  of  Maximiun 
Overcharge  Liability  for  Refined  Product 
Issues 

ERA  estimated  the  maximum  amount 
of  refined  product  overcharges  for  which 
Texaco  might  be  liable  as  a  result  of  the 
cost,  recovery  adjustment  and  May  15, 
1973  price  issues  discussed  above.  ERA 
compared  Texaco's  available  costs  with 
costs  actually  recovered  by  Texaco  in 
sales  of  its  products  during  the  period  of 
price  controls.  This  comparison  yielded 
the  information  necessary  to  estimate 
Texaco's  maximum  potential  overcharge 
liability  for  refined  products. 

Under  the  relevant  regulations,  a 
refiner  was  permitted  to  "bank"  any 
increased  costs  in  a  given  month  that  it 
was  permitted  to  recover  in  its  product 
prices  but  did  not.  Costs  could  be 
"banked"  and  used,  subject  to  certain 
limitations,  in  later  months  in  pricing 
products. 

After  comparing  the  various  cost  and 
recovery  adjustments  at  issue  with 
Texaco's  claimed  costs  and  recoveries 
during  the  88-month  period  of  price 
controls,  ERA  determined  that  success 
on  all  of  the  associated  cost,  recovery 
and  May  15, 1973  price  disputes  would 
result  in  maximum  possible  overcharges 
of  approximately  $125  million  and 
related  interest  of  approximately  $223 
million. 

C.  Summary 

In  addition  to  the  $348  million  of 
maximum  possible  liability  for  refined 
product  sales,  ERA  determined  that 
Texaco's  maximum  liability  for  the 
crude  oil  pricing  issues  resolved  by  the 
Consent  Order  was  $1,826  billion.  Thus, 
Texaco's  maximtmi  liability,  including 
interest,  for  the  matters  resolved  by  this 
Consent  Order  totals  approximately 
$2,174  billion.  $1,327  billion  of  that 
amount  would  represent  potential 
interest  liability. 


II.  Determination  of  Reasonable 
Settlement  Amount 

In  determining  a  reasonable 
settlement  amount  for  the  allegations  of 
regulatory  violations  concerning  crude 
oil  and  refined  products  discussed 
above,  ERA  reviewed  its  maximum 
overcharge  and  interest  determination 
of  $2,174  billion.  This  amount,  which 
includes  audit  samples  and  projections, 
represents  the  estimated  maximum 
recovery,  including  interest,  that  could 
result  if  all  regulatory  issues  resolved  by 
this  settlement  were  adjudicated  in 
ERA'S  favor  and  a  maximum  allowable 
price  calculation  were  done  on  the  basis 
of  those  issues.  The  inherent  risks  in 
litigation  make  recovery  of  the  entire 
$2,174  billion  problematic.  The  necessity 
for  the  government  to  prevail  on  all  of 
the  issues  in  order  to  achieve  the 
maximum  overcharge  recovery  was  an 
important  consideration  in  ERA's 
preliminary  determination  that  Texaco's 
agreement  to  pay  $1,250  billion  for 
alleged  regulatory  violations  is  in  the 
public  interest.* 

In  evaluating  the  total  settlement 
amount  for  Texaco's  regulatory 
violations,  in  addition  to  the  analysis  of 
litigation  risks,  ERA  took  into  account 
such  factors  as  the  number  and 
complexity  of  the  legal  and  factual 
issues  and  the  time  and  expense 
required  for  the  government  to  fully 
litigate  every  issue  in  order  to  obtain 
any  recovery.  Based  on  all  of  these 
considerations,  ERA  concludes  that  the 
resolution  of  these  matters  for  $1,250 
billion  plus  interest,  is  an  appropriate 
settlement  and  in  the  public  interest." 


*  Although  ERA  and  Texaco  did  not  come  to  any 
specific  agreement  as  to  the  portions  of  the  SI  .25 
billion  settlement  amount  attributable  to  crude  oil 
and  refined  product  violations,  in  ERA'S  view 
approximately  $120  miUion  is  attributable  to  the 
refined  product  issues  and  the  remainder  to  crude 
oil  pricing  issues. 

'  ERA  has  also  concluded  that  it  is  appropriate 
for  Texaco  to  satisfy  its  total  obligation  by  means  of 
six  payments  over  a  period  of  five  and  one-half 
years.  Almost  50%  of  the  total  will  be  paid  within 
eighteen  months  of  the  effective  date  of  the  Consent 
Order.  Further.  Texaco  will  pay  interest  on  the 
unpaid  balance  until  all  payments  are  made.  A 
factor  in  OOE's  decision  to  accept  installment 
payments  was  Texaco's  bankruptcy  proceeding 
which  was  pending  at  the  time  of  the  settlement 
negotiations.  In  Re:  Texaco  Inc..  et  ai,  (ointly 
Administered  Chapter  11  Case  Nos.  87  B  20\*Z.  et 
ol.  (Bankr.,  S.D.N.Y.).  Because  of  a  proposed 
settlement  of  S3  billion  with  Pennzoil  and  other 
substantial  payment  obligations  in  the  bankruptcy 
proceeding,  including  those  to  secured  creditors, 
Texaco  sought  to  spread  its  payments  to  OOE  over 
several  years  urging  that  a  single  paymemi  of  $1.25 
billion  was  not  financially  feasible  and  might  result 
in  Texaco  being  unable  to  obtain  approval  of  a 
reorganization  plan  from  the  bankruptcy  court. 

In  Part  VlII  of  the  Consent  Order,  provision  was 
made  fut  ihe  bankruptcy  court  to  consider  the 
pniposed  settlement  with  DOE  in  the  event  that  an 
acceptable  plan  of  reorganization  was  not  approved 


III.  Terms  and  Conditions  of  the  Consent 
Order 

If  the  settlement  is  not  made  final  by 
the  one  hundred  fiftieth  day  following 
execution,  Texaco  may  withdraw  from 
the  proposed  agreement,  if  the  Consent 
Order  is  made  final,  Texaco  will  pay 
DOE  $1,250  billion  plus  interest.  Within 
thirty  days  of  the  effective  date  of  the 
Consent  Order,  Texaco  will  make  its 
first  payment  to  the  DOE  in  the  amount 
of  $348  million.  Texaco  will  also  make  a 
payment  of  $52  million  to  the  Stripper 
Well  Escrow  Account,  discussed  below, 
within  5  days  of  the  entry  of  an  Agreed 
Judgment  in  Brandenburg  and  Texaco 
Inc..  V.  DOE,  C.A.  No.  7&-1230(D.  Kan.) 
consolidated  in  the  Stripper  Well 
litigation.  Texaco  will  make  a  second 
payment  to  DOE  of  $198  million  plus 
interest,  within  18  months  after  the 
Consent  Order  becomes  final,  and 
thereafter  will  make  four  equal  annual 
payments  to  DOE  of  $165  million  plus 
interest. 

Following  the  first  payment  to  DOE. 
ERA  will  petition  OHA  to  implement 
Special  Refund  Procedures  under  the 
provisions  of  Subpart  V  of  the 
regulations.*  In  these  proceedings,  OHA 
will  develop  procedures  for  the  receipt 
and  evaluation  of  appUcations  for 
refund  in  order  to  distribute  the 
settlement  monies.  To  ensure  the  OHA 
has  sufficient  information  to  evaluate 
the  claims,  the  proposed  Consent  Order 
requires  that  Texaco  provide  customer 
identification  and  purchase  volume 
information  to  OHA  upon  request. 

Unless  specifically  excluded,  Texaco 
and  DOE  mutually  release  each  other 
from  claims  and  actions  arising  under 
the  subject  matters  covered  by  the 


by  the  court.  On  March  22-23. 1988,  the  bankruptcy 
court  held  a  hearing  on  the  Second  Amended  |oint 
Plan  of  Reorganization  (Plan)  submitted  by  Texaco, 
Among  the  factors  considered  by  the  court  was  the 
financial  feasibility  of  the  Plan,  including  the 
installment  payments  required  by  the  DOE 
settlement.  The  court  issued  an  order  on  March  23. 
1988,  confirming  the  Plan  proposed  by  Texaco.  As  a 
result,  DOE  and  Texaco  are  able  to  go  forward  with 
Ihe  proposed  Consent  Order  and  the  DOE  process 
of  approval,  without  further  consideration  by  the 
bankruptcy  court. 

*  ERA  has  determined  to  petition  the  OHA  (o 
initiate  Subpart  V  proceedings  to  distribute  S120 
million  of  the  first  payment  to  purchasers  of 
Texaco's  refined  product  who  may  have  been 
harmed.  The  remaining  S228  million  from  the  first 
payment,  as  well  as  all  subsequent  payments,  is 
attributable  to  crude  oil  violations  and  will  be 
distributed  by  OHA  in  accordance  with  the 
provisions  of  the  Final  Settlement  Agreement  in  Ihe 
Stripper  Well  case.  Under  the  terms  of  that 
Agreement,  40%  of  each  payment  will  be  distributed 
to  the  Federal  government,  40%  will  be  distributed 
to  the  States  for  use  in  energy-related  programs  and 
20%  will  be  retained  by  OHA  for  distribution  in  a 
Subpart  V  Special  Refund  Proceeding  under  which 
persons  who  were  not  parties  to  the  Agreement  can 
make  claims. 
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proposed  Consent  Order.  The  proposed 
Order  does  not  affect  the  right  of  any 
other  party  to  take  action  against 
Texaco,  or  of  Texaco  or  the  DOE  to  take 
action  against  any  other  party. 

Several  matters  are  excluded  from  the 
settlement.  The  proposed  Consent  Order 
does  not  resolve: 

(a)  The  issues  or  claims  pending  or 
arising  out  of  the  subject  matter  now 
before  the  Federal  Energy  Regulatory 
Commission  in  In  Re  Three  Forty-One 
(341 J  Tract  Unit  of  the  Citronelle  Field. 
FERC  Case  No.  RA83-7-000.  and  before 
the  Office  of  Hearings  and  Appeals  in  In 
Re  Three  Forty  One  (341)  Tract  Unit  of 
the  Citronelle  Field.  OHA  Case  Nos.) 
BEN-0078.  et  al.;  I 

(b)  Texaco's  rights  and  obligations 
under  the  Final  Settlement  Agreement  in 
In  Re:  The  Department  of  Energy 
Stripper  Well  Exemption  Litigation, 
M.D.L  378  (D.  Kan.),  except  for  any 
payment  obligations  under  Paragraph 
II.A.3  of  such  settlement  agreement 
which  are  resolved  and  extinguished  by 
this  Consent  Order; 

(c)  Texaco's  rights  in  all  regards 
concerning  claims  under  10  CFR  Part 
205,  Subpart  V.  or  claims  arising  from 
violations  or  settlements  of  alleged 
violations  of  the  federal  petroleum  price 
and  allocation  regulations  by  third 
parties:  and 

(d)  The  issues  or  claims  pending 
before  the  court  in  the  "Getty  I"  part  of 
Getty  Oil  Co.  v.  DOE.  C.A.  No.  77-434 
(MMS)  (D.  Del),  which  is  limited  to  the 
distribution  of  funds  previously 
escrowed  with  the  court. 

Finally,  this  agreement  only  resolves 
certain  civil  liabiHties  and  makes  no 
attempt  to  resolve  any  criminal  liability 
that  might  be  estabhshed  by  the 
government  against  Texaco. 

rv.  Resolution  of  Litigation  Matters 

The  proposed  settlement  resolves  a 
number  of  enforcement  matters  that  are 
being  litigated  by  Texaco  and  DOE.  This 
involves  administrative  and  judicial 
litigation  and  includes  the  following 
cases: 

Notice  of  Probable  Violation 

Case  No.  CTXUZ002 

Administrative  Litigation 

OHA  Case  Nos.: 

KCX-0015 

KCX-0032 

KCX-0036 

KRO-0550 

KRO-0560 

KRX-0024 

KRX-0025 
FERC  Case  Nos.: 

R087-4-00G 


RO87-18-000 
RO87-26-000 
RO86-33-000 
RO88-31-000 

Special  Report  Orders 

Agreement  of  Feb.  3. 1987  with  Respect 

to  Compliance  with  SRO  No.  KRX- 

0016. 
Agreement  of  Feb.  3. 1987  with  Respect 

to  Compliance  with  SRO  No.  KRX- 

0019. 

Judicial  Litigation 

Getty  Oil  Co.  v.  DOE.  C.A.  No.  77-434 

(D.  Del.) ' 
Brandenburg  and  Texaco  Inc.  v.  DOE. 

C.A.  No.  78-1230  (D.  Kan.) 

V.  Resolution  of  Stripper  Well 
Deficiency  Liability 

Finally,  the  Consent  Order  references 
the  intended  resolution  of  the  claim  of 
the  United  States  against  Texaco  in 
Brandenburg  and  Texaco  Inc.  v.  DOE, 
C.A.  No.  78-1230  (D.  Kan.),  consolidated 
in  the  multi-district  litigation  presenUy 
before  the  United  States  District  Court 
for  the  District  of  Kansas,  In  Re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation,  M.D.L.  378.  Unlike 
the  litigation  brought  against  DOE  which 
will  be  resolved  as  a  direct  result  of  the 
Consent  Order's  disposition  of  ERA'S 
pre-enforcement  claims  and 
administrative  enforcement  actions 
against  Texaco,  the  above  claim  was 
brought  directly  in  the  Federal  court,  by- 
passing the  administrative  process.  This 
dispute  between  Texaco  and  DOE 
regarding  the  alleged  deficiencies  in 
Texaco's  payments  into  the  escrow  fund 
in  that  case  will  be  resolved  by 
submission  of  an  Agreed  Judgment  and 
Order  to  the  Court  for  approval. 
Texaco's  agreement  to  enter  into  such 
an  Agreed  Judgment  is  predicated  on  the 
resolution  of  the  regulatory  issues  to  be 
resolved  by  the  finalization  of  this 
proposed  Consent  Order.  Accordingly, 
the  Agreed  Judgment  and  Order  will  not 
be  submitted  to  the  court  until  final 
action  on  this  proposed  Consent  Order 
occurs. 

If  the  Consent  Order  is  approved  and 
the  District  Court  accepts  the  Agreed 


'  On  March  2.  IMS.  the  district  court  issued  a 
Memorandum  Opinion  and  Order  staying  all 
proceedings  in  the  portion  of  the  Getty  case  which 
would  be  resolved  by  the  Consent  Order,  pending 
review  of  the  matter  by  FERC.  Subsequently.  FERC 
proceedings  were  stayed  at  the  request  of  the 
parties  pursuant  to  the  terms  of  the  proposed 
Consent  Order.  Order  Staying  Proceeding,  dated 
March  la  1968.  Getty  OH  Company.  FERC  Case  No. 
ROa6-31-000. 


Judgment  within  five  days  of  entry  of 
such  judgment,  Texaco  will  deposit  into 
the  Court's  Escrow  Account  $52 
million.* 

Submission  of  Written  Comments 

The  proposed  Consent  Order  cannot 
be  made  effective  until  the  conclusion  of 
the  public  review  process,  of  which  this 
Notice  is  a  part. 

Interested  parties  are  invited  to 
submit  written  comments  concerning 
this  proposed  Consent  Order  to:  Texaco 
Consent  Order  Conunents,  RG-30, 
Economic  Regulatory  Administration, 
1000  Independence  Avenue  SW., 
Washington.  DC  20585,  and  to  appear  at 
a  public  hearing,  begiiming  at  10:00  a.m. 
on  May  31. 1988.  at  the  Department  of 
Energy  Auditorium.  Room  GE-086. 
Forrestal  Building,  1000  Independence 
Avenue  SW..  Washington.  DC.  All 
comments  received  by  the  thirtieth  day 
following  publication  of  this  Notice  in 
the  Federal  Register,  and  all  statements 
made  at  the  hearing,  will  be  considered 
before  determining  whether  to  adopt  the 
proposed  Consent  Order  as  a  final 
Order.  Any  modifications  of  the 
proposed  Consent  Order  which 
significantly  alter  its  terms  or  impact 
will  be  published  for  additional 
comment.  If.  a/ter  considering  the 
comments  it  has  received  and  the 
comments  at  the  hearing.  ERA 
determines  to  issue  the  proposed 
Consent  Order  as  a  final  Order,  the 
proposed  Order  will  be  made  final  and 
effective  by  publication  of  a  Notice  in 
the  Federal  Register. 

Any  information  or  data  confidential 
by  the  person  submitting  it  must  be 
identified  as  such  in  accordance  with 


*  Of  this  amount.  $41.4  million  is  attributable  to 
full  recovery  of  in|ection  well  violations  from  sales 
of  crude  oil  by  Texaco  plus  interest  at  the  rate  the 
money  would  have  earned  if  Texaco  had  made 
timely  deposits  into  the  court's  Escrow  Account. 
The  remainder  of  the  $52  million  represents 
settlement  of  a  potential  issue  concerning  the 
pricing  of  crude  oil  sold  by  interest  owners  in 
Texaco-operated  properties  when  those  interest 
owners  took  their  oil  in-kind.  On  this  issue,  DOE 
has  evidence  that  Texaco  took  steps  to  insure  that 
the  in-kind  takers  established  their  prices 
independently  of  Texaco's  pricing  determinations. 
Moreover,  DOE  also  has  evidence  that  less  than 
half  of  the  in-kind  crude  oil  was  certified  as  stripper 
oil  by  the  in-kind  takers,  and  when  so  certified,  the 
in-kind  lakers  deposited  virtually  all  of  the  sale 
price  premiums.  Another  7%  was  not  certified  as 
stripper  oil.  Applying  the  known  stripper 
certification  rate  to  the  remaining  amount  would 
result  in  an  estimated  S4.7  million  in  potential 
overcharges  for  in-kind  crude  oil,  and  with  escrow 
rate  interest  added  the  total  additional  liability 
would  approximate  the  portion  of  the  SS2  million 
attributed  to  the  in-kind  issue. 


the  provisions  of  10  CFR  205.9(f).  Issued 
in  Washington,  DC  on  April  22. 1988. 
Chandler  L.  van  Oman, 

Deputy  Administrator,  Economic  Regulatory 
Administration. 

Consent  Order  With  Texaco  Ina 

/.  Introduction 

101.  This  Consent  Order  is  entered 
into  between  Texaco  Inc.  ('Texaco") 
and  the  United  States  Department  of 
Energy  ("DOE").  Except  as  specifically 
excluded  herein,  this  Consent  Order 
settles  and  finally  resolves  all  civil  and 
administrative  claims  and  disputes, 
whether  or  not  heretofore  asserted, 
between  the  DOE,  as  hereinafter 
defined,  and  Texaco,  as  hereinafter 
defined,  relating  to  Texaco's  compliance 
with  the  federal  petroleum  price  and 
allocation  regulations,  as  hereinafter 
defined,  during  the  period  January  1, 
1973.  through  January  27. 1981  (all  the 
matters  settled  and  resolved  by  this 
Consent  Order  are  referred  to  hereafier 
as  "the  matters  covered  by  this  Consent 
Order"). 

//.  Jurisdiction,  Regulatory  Authority 
and  Definitions 

201.  This  Consent  Order  is  entered 
into  by  the  DOE  pursuant  to  the 
authority  conferred  upon  it  by  sections 
301  and  503  of  the  Department  of  Energy 
Organization  Act  ("DOE  Act"1.  42  U.S.C. 
7151  and  7193.  Executive  Order  12009.  42 
FR  46267  (1977);  Executive  Order  12038. 
43  FR  4957  (1978);  and  10  CFR  205.199J. 

202.  The  Economic  Regulatory 
Administration  ("ERA")  was  created  by 
section  206  of  the  DOE  Act  42  U.S.C. 
7136.  In  Delegation  No.  0204-4.  the 
Secretary  of  Energy  delegated 
responsibility  for  the  administration  of 
the  Federal  petroleum  price  and 
allocation  regulations  to  the 
Administrator  of  the  EAR.  In  Delegation 
No.  0204-4 A.  the  Administrator 
delegated  to  the  Special  Counsel 
authority  to  audit  the  compliance  of 
refiners,  including  Texaco,  with  the 
Federal  petroleum  price  and  allocation 
regulations  and  to  take  appropriate 
enforcement  action  based  upon  such 
audits. 

203.  For  purposes  of  this  Consent 
Order,  the  phrase  "federal  petroleum 
price  and  allocation  regulations"  means 
all  statutory  requirements  and 
administrative  regulations  and  orders 
regarding  the  pricing  and  allocation  of 
crude  oil,  refined  petroleum  products, 
natural  gas  liquids,  and  natural  gas 
liquid  products,  including  the 
entitlements  and  mandatory  oil  imports 
programs,  administered  by  the  DOE.  The 
federal  petroleum  price  and  allocation 
regulations  include  (without  limitation) 


/ 


the  pricing,  allocation,  reporting, 
certification,  and  recordkeeping 
requirements  imposed  by  or  under  the 
Economic  Stabilization  Act  of  1970,  the 
Emergency  Petroleum  Allocation  Act  of 
1973,  the  Federal  Energy  Administration 
Act  of  1974,  Presidential  Proclamation 
3279,  all  applicable  DOE  regulations 
codified  in  6  CFR  Parts  130  and  150  and 
10  CFR  Parts  205.  210,  211,  212,  and  213, 
and  all  rules,  rulings,  guidelines, 
interpretations,  clarifications,  manuals, 
decisions,  orders,  notices,  forms,  and 
subpoenas  relating  to  the  pricing  and 
allocation  of  petroleum  products.  The 
provisions  of  10  CFR  205.199)  and  the 
definitions  under  the  federal  petroleum 
price  and  allocation  regulations  shall 
apply  to  this  Consent  Order  except  to 
the  extent  inconsistent  herewith. 
Reference  herein  to  "DOE"  includes, 
besides  the  Department  of  Energy,  the 
Cost  of  Living  Council,  the  Federal 
Energy  Office,  the  Federal  Energy 
Administration,  the  Office  of  Special 
Counsel  (OSC),  the  Economic 
Regulatory  Administration  and  all 
predecessor  and  successor  agencies. 
References  in  this  Consent  Order  to 
'Texaco"  shall  include:  (1)  Texaco  Inc. 
and  all  of  its  subsidiaries  and  affiliates, 
including  Getty  Oil  Company,  (2)  all  of 
Texaco's  petroleum-related  activities  as 
refiner,  producer,  operator,  working 
interest  or  royalty  interest  owner, 
reseller,  retailer,  natural  gas  processor, 
or  otherwise  and,  except  for  purposes  of 
Article  IV,  infra,  (3)  Texaco's  directors, 
officers,  and  employees. 

///.  Facts 

The  stipulated  facts  upon  which  this 
Consent  Order  is  based  are  as  follows: 

301.  During  the  period  covered  by  this 
Consent  Order,  Texaco  was  a  "refiner," 
"producer."  and  "reseller"  as  those 
terms  are  defined  in  the  federal 
petroleum  price  and  allocation 
regulations  and  was  subject  to  the 
jurisdiction  of  the  DOE.  iPexaco  engaged 
in,  among  other  things,  the  production, 
importation,  sale,  and  refining  of  crude 
oil,  the  sale  of  residual  fuel  oil,  motor 
gasoline,  middle  distillates,  aviation 
fuel,  propane,  and  other  refined 
petroleum  products,  and  the  extraction, 
fractionation,  and  sale  of  natural  gas 
liquids  and  natural  gas  liquid  products. 

302.  In  1973,  the  DOE  began  an  audit 
to  determine  Texaco's  compliance  with 
the  federal  petroleiun  price  and 
allocation  regulations.  In  1977,  pursuant 
to  the  mandate  of  the  Secretary  of 
Energy,  OSC  continued  the  audit  on  an 
intensified  basis.  The  audit 
encompassed  an  examinaton  of 
Texaco's  policies  and  procedures 
pertaining  to,  and  Texaco's  compliance 
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with,  the  federal  petroleum  price  and 
allocation  regulations. 

303.  As  part  of  its  audit  the  DOE 
examined  Texaco's  books  and  records 
relating  to  Texaco's  compliance  with  the 
Federal  petroleum  price  and  allocation 
regulations  and  the  reporting 
requirements  imposed  by  those 
regulations.  At  the  DOE's  request 
Texaco  prepared  and  submitted  to  the 
auditors  a  substantial  number  of  specific 
responses  to  audit  inquiries  not 
necessarily  limited  to,  or  readily 
available  from,  individual  books  or 
records. 

304.  During  the  course  of  the  DOE's 
audit  the  enforcement  proceedings 
instituted  by  the  DOE  and  the 
negotiations  that  led  to  this  Consent 
Order,  the  DOE  raised  certain  issues 
with  respect  to  Texaco's  application  of 
the  federal  petroleum  price  and 
allocation  regulations.  The  DOE  has 
taken  various  administrative 
enforcement  actions  against  Texaco, 
including  the  issuance  of  letters.  Notices 
of  Probable  Violation.  Notices  of 
Proposed  Disallowance.  Proposed 
Remedial  Orders,  and  Remedial  Orders. 
Texaco  maintained,  however,  that  it  had 
calculated  its  costs,  determined  its 
prices,  sold  its  crude  oil  and  petroleum 
products,  and  operated  in  all  other 
respects  in  accordance  with  the  Federal 
petroleum  price  and  allocation 
regulations.  The  DOE  and  Texaco  have 
disagreed  in  several  respects  concerning 
the  proper  application  of  the  federal 
petroleum  price  and  allocation 
regulations  to  Texaco's  activities  with 
respect  to  the  matters  covered  by  this 
Consent  Order,  and  each  has  asserted 
its  belief  that  its  respective  legal  and 
factual  positions  on  the  matters  resolved 
by  this  Consent  Order  were  meritorious. 
These  positions  were  emphasized  in  the 
intensive  review  and  exchange  of 
information  conducted  during  the  audit 
and  subsequent  negotiation  process. 
However,  in  order  to  avoid  the  expense 
of  protracted  and  complex  litigation  and 
the  disruption  of  its  orderly  business 
functions,  Texaco  has  agreed  to  enter 
into  this  Consent  Order.  The  DOE 
believes  this  Consent  Order  constitutes 
a  satisfactory  resolution  of  the  matters 
covered  herein  and  is  in  the  public 
interest. 

IV.  Remedial  Provisions 

401.  In  full  and  final  settlement  of  all 
matters  covered  by  this  Consent  Order 
and  the  Agreed  Judgment  attached 
hereto  as  Exhibit  A,  and  in  lieu  of  all 
other  remedies  which  have  been  or 
might  be  sought  by  the  DOE  against 
Texaco  for  such  matters  under  10  CFR 
205.1991  or  otherwise.  Texaco  shall  pay 
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a  total  of  one  billion,  two  hundred  fifty 
million  dollars  ($1,250,000,000)  in  the 
manner  specified  in  paragraphs  402  and 
403,  plus  interest  computed  in 
accordance  with  paragraph  404. 

402.  Within  five  (5)  business  days  of 
the  entry  of  the  Agreed  Judgment 
attached  hereto  as  Exhibit  A,  Texaco 
shall  pay  fifty-two  million  dollars 
($52,000,000),  in  the  manner  provided  by 
that  Judgment 

403.  Texaco  shall  pay  the  remaining 
sum  of  one  billion,  one  hundred  ninety- 
eight  million  dollars  ($1,198,000,000)  to 
the  DOE  for  distribution  pursuant  to  the 
special  refund  procedures  prescribed  by 
10  CFR,  Part  205,  Subpart  V.  Payment 
shall  be  made  in  the  following  manner: 

(a)  Within  thirty  (30)  days  of  the 
effective  date  of  Uiis  Consent  Order  as 
provided  for  in  paragraph  1001 
(hereinafter  "Effective  Date"),  Texaco 
shall  pay  the  sum  of  three  hundred  forty- 
eight  miUion  dollars  ($348,000,000)  to  the 
DOE. 

(b)  Within  18  months  of  the  Effective 
Date  of  this  Consent  Order,  Texaco 
shall  pay  the  sum  of  one  hundred  ninety 
million  dollars  ($190,000,000),  plus 
accrued  interest  on  the  unpaid  balance, 
to  be  computed  in  accordance  with 
paragraph  404. 

(c)  Thereafter,  Texaco  shall  make  four 
equal  annual  payments  of  one  hundred 
sixty-five  million  dollars  ($165,000,000), 
plus  accrued  interest  on  the  unpaid 
balance,  as  computed  in  accordance 
with  paragraph  404.  The  annual 
payments  shall  commence  one  year 
from  the  date  of  the  payment  required 
by  paragraph  403(b)  and  shall  be  made 
on  or,  at  Texaco's  option,  before  ihat 
date  each  year  thereafter. 

404.  Interest  on  any  unpaid  balance 
shall  accrue  at  the  rate  of  8.85%  per 
annum  from  the  Effective  Date  of  this 
Consent  Order.  Interest  shall  be  deemed 
earned  each  day  as  of  2:00  p.m.  Eastern 
Time  at  a  rate  determined  by  dividing 
the  annual  rate  by  the  number  of 
calendar  days  in  the  relevant  year. 

V.  Issues  Resolved 

501.  All  pending  and  potential  civil 
and  administrative  claims,  whether  or 
not  known,  demands,  liabilities,  causes 
of  action  or  other  proceedings  by  the 
DOE  against  Texaco  regarding  Texaco's 
compliance  with  and  obligations  under 
the  Federal  petroleiun  price  and 
allocation  regulations  during  the  period 
covered  by  this  Consent  Order,  whether 
or  not  heretofore  raised  by  an  issue 
letter,  Notice  of  Probable  Violation, 
Notice  of  Proposed  Disallowance, 
Proposed  Remedial  Order,  Remedial 
Order,  action  in  court  or  otherwise,  are 
resolved  and  extinguished  as  to  Texaco 


by  this  Consent  Order,  except  that  this 
Consent  Order  does  not  cover  or  affect: 

(a)  The  issues  or  claims  pending  or 
arising  out  of  the  subject  matter  now 
before  the  Federal  Energy  Regulatory 
Conmiission  ("FERC")  in  In  Re  Three 
Forty-One  (341)  Tract  Unit  of  the 
Citronelle  Field.  FERC  Case  No.  RA  83- 
7-000,  and  before  the  Office  of  Hearings 
and  Appeals  (OHA)  in  In  Re  Three 
Forty-one  (341)  Tract  of  the  Citronelle 
Field.  OHA  Case  Nos.  BEN-0078.  et  al.: 

(b)  Texaco's  rights  and  obligations 
under  the  Final  Settlement  Agreement  in 
In  Re:  The  Department  of  Energy 
Stripper  Well  Exemption  Litigation, 
MDL  378  (D.  Kan.)  (herein,  "The  Stripper 
Well  Litigation")  except  for  any 
payment  obligations  under  Paragraph 
II.A.3.  of  such  settlement  agreement 
which  are  resolved  and  extinguished  by 
this  Consent  Order. 

(c)  Texaco's  rights  in  all  regards 
concerning  claims  under  10  CFR  Part 
205,  Subpart  V,  or  its  claims  arising  fi'om 
violations  or  settlements  of  alleged 
violations  of  the  federal  petroleum  price 
and  allocation  regulations  by  third 
parties; 

(d)  The  issues  or  claims  pending 
before  the  court  in  the  "Getty  I"  part  of 
Getty  Oil  Co.  v.  DOE,  C.A.  No.  77-434 
(MMS)  (D.  Del),  which  is  limited  to  the 
distribution  of  funds  previously 
escrowed  with  the  court. 

(e)  Matters  resolved  and  extinguished 
by  prior  Consent  Orders  between  DOE 
and  Texaco,  which  are  not  in  any  way 
superseded  or  revoked  by  this  Consent 
Order. 

502.  (a)  Except  as  otherwise  provided 
herein,  compliance  by  Texaco  with  this 
Consent  Order  shall  be  deemed  by  the 
DOE  to  constitute  full  compliance  for 
administrative  and  civil  purposes  with 
all  federal  petroleum  price  and 
allocations  regulations  for  matters 
covered  by  this  Consent  Order.  In 
consideration  for  performance  as 
required  under  this  Consent  Order  by 
Texaco,  except  as  to  those  matters 
excluded  by  paragraph  501,  the  DOE 
hereby  releases  Texaco  completely  and 
for  all  purposes  from  all  administrative 
and  civil  judicial  claims,  demands, 
liabilities  or  causes  of  action,  including 
without  limitation  claims  for  civil 
penalties,  that  the  DOE  has  asserted  or 
might  otherwise  be  able  to  assert 
against  Texaco  before  or  after  the  date 
of  this  Consent  Order  for  alleged 
violations  of  the  Federal  petroleum  price 
and  allocation  regulations  with  respect 
to  matters  covered  by  this  Consent 
Order.  The  DOE  will  not  initiate  or 
prosecute  any  such  administrative  or 
civil  matter  against  Texaco  or  cause  or 
refer  any  such  matter  to  be  initiated  or 
prosecuted,  nor  will  the  DOE  or  its 


successors  directly  or  indirectly  aid  in 
the  initiation  of  any  such  administrative 
or  civil  matter  against  Texaco  or 
participate  voluntarily  in  the 
prosecution  of  such  actions.  The  DOE 
will  not  assert  voluntarily  in  any 
administrative  or  civil  judicial 
proceeding  that  Texaco  has  violated  the 
federal  petroleum  price  and  allocation 
regulations  with  respect  to  the  matters 
covered  by  this  Consent  Order  or 
otherwise  take  any  action  with  respect 
to  Texaco  in  derogation  of  this  Consent 
Order.  However,  nothing  contained 
herein  shall  preclude  the  DOE  from 
defending  the  validity  of  the  Federal 
petroleum  price  and  allocation 
regulations. 

(b)  Except  for  the  matters  excluded  by 
paragraph  501,  this  Consent  Order 
settles  and  finally  resolves  all  aspects  of 
Texaco's  liability  to  the  DOE  under  the 
Federal  petroleum  price  and  allocation 
regulations,  including  but  not  limited  to 
its  capacity  as  an  operator  or  working 
interest  or  royalty  interest  owner  of  a 
crude  oil  producing  property.  In 
addition,  if  Texaco  was  the  operator  of  a 
property  that  produced  crude  oil  for  all 
or  part  of  the  period  covered  by  this 
Consent  Order,  the  DOE  shall  not 
initiate  or  prosecute  any  enforcement 
action  against  any  person  for 
noncompliance  with  the  federal 
petroleum  price  and  allocation 
regulations  during  such  period  relative 
to  such  property.  Otherwise,  the  DOE 
reserves  the  right  to  initiate  and 
prosecute  enforcement  actions  against 
any  person  other  than  Texaco  for 
noncompliance  with  the  Federal 
petroleum  price  and  allocation 
regulations,  including  suits  against 
operators  for  overcharges  for  crude  oil 
when  Texaco  is  a  working  interest  or 
royalty  interest  owner  in  such  crude  oil 
production.  In  that  connection,  Texaco 
and  the  DOE  agree  that  the  amount  paid 
to  the  DOE  pursuant  to  this  Consent 
Order  is  not  attributable  to  Texaco's 
activities  as  a  working  interest  or 
royalty  interest  owner  on  properties  on 
which  it  is  not  the  operator. 
Furthermore,  Texaco  and  the  DOE  agree 
that  the  Consent  Order  and  the 
payments  hereunder  do  not  resolve, 
reduce  or  release  the  liability  of  any 
other  person  for  violations  on  properties 
of  which  (but  only  for  the  times  during 
which)  Texaco  is  or  was  a  working 
interest  or  royalty  interest  owner  (and 
not  the  operator)  or  affect  any  rights  or 
obligations  between  Texaco  and  the 
operator  or  any  other  working  interest 
or  royalty  interest  owner. 

(c)  The  DOE  will  not  seek  or 
recommend  any  criminal  fines  or 
penalties  based  on  information  or 
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evidence  presently  in  its  possession  for 
the  matters  covered  by  this  Consent 
Order,  provided,  however,  that  nothing 
in  this  Consent  Order  precludes  the 
DOE  from  (1)  seeking  or  recommending 
such  criminal  fines  or  penalties  if 
information  subsequently  coming  to  its 
attention  indicates,  either  by  itself  or  in 
combination  with  information  or 
evidence  presently  known  to  DOE,  that 
a  criminal  violation  may  have  occurred 
or  (2)  otherwise  complying  with  its 
obligations  under  law  with  regard  to 
forwarding  information  of  possible 
criminal  violations  of  law  to  appropriate 
authorities.  Nothing  contained  herein 
may  be  construed  as  a  bar,  estoppel  or 
defense  against  any  criminal  or  civil 
action  brought  by  an  agency  of  the 
United  States  other  than  the  DOE  under 
(i)  section  210  of  the  Economic 
Stabilization  Act  of  1970  or  (ii)  any 
statute  or  regulation  other  than  the 
federal  petroleum  price  and  allocation 
regulations.  Finally,  this  Consent  Order 
does  not  prejudice  the  rights  of  any  third 
party  or  Texaco  in  any  private  action, 
including  an  action  for  contribution  by 
or  against  Texaco. 

(d)  With  respect  to  matters  not 
excluded  from  this  Consent  Order, 
Texaco  releases  the  DOE  completely 
and  for  all  purposes  from  all 
administrative  and  civil  judicial  claims, 
liabilities,  or  causes  of  action  that 
Texaco  has  asserted  or  may  otherwise 
be  able  to  assert  against  the  DOE 
relating  to  the  DOE's  administration  of 
the  federal  petroleum  price  and 
allocation  regulations.  This  release, 
however,  does  not  preclude  Texaco  from 
asserting  any  factual  or  legal  position  or 
argument  as  a  defense  to  any  action, 
claim,  or  proceeding  brought  by  the 
Doe,  the  United  States,  or  any  agency 
of  the  United  States.  Nor  does  it 
preclude  Texaco  from  asserting  a 
defense,  counterclaim  or  offset  to  any 
action,  claim  or  proceeding  brought  by 
any  other  person. 

503.  Within  fifteen  (15)  days  after  the 
Effective  Date  of  this  Consent  Order, 
Texaco  will  execute  and  deliver  to  the 
DOE  an  Agreed  Judgment  in 
Brandenburg  and  Texaco  Inc.  v.  DOE. 
C.A.  No.  78-1230  (D.  Kan.),  consolidated 
in  In  Re:  The  Department  of  Energy 
Stripper  Well  Exemption  Litigation. 
MDL  378  (D.  Kan.),  in  the  form  attached 
hereto  as  Exhibit  A.  Within  ten  (10)  days 
thereafter,  the  DOE  will  execute  said 
Agreed  Judgment  and  file  it  with  the 
court. 

504.  Within  fifteen  (15)  days  after  the 
Effective  Date  of  this  Consent  Order, 
Texaco  will  execute  and  deliver  to  the 
DOE  a  stipulation  for  dismissal  with 
prejudice,  in  the  form  attached  hereto  as 


Exhibit  B,  for  those  claims  arising  in  the 
"Getty  II"  part  of  Getty  Oil  Co.  v.  DOE, 
C.A.  No.  77-434  (MMS)  (D.  Del.).  Within 
ten  (10)  days  thereafter,  the  DOE  will 
execute  the  stipulation  and  file  it  with 
the  court. 

505.  (a)  Within  thirty  (30)  days  after 
the  Effective  Date  of  this  Consent  Order, 
Texaco  and  the  DOE  will  file  or  cause  to 
be  filed  appropriate  pleadings  and  will 
take  all  other  steps  necessary  to 
withdraw  all  claims  and  dismiss  with 
prejudice  all  proceedings  covered  by 
this  Consent  Order  then  pending  or 
subsequently  filed  before  the  DOE's 
Office  of  Hearings  and  Appeals  or  the 
Federal  Energy  Regulatory  Commission 
and  to  dismiss  with  prejudice  any  court 
proceeding  then  pending  or 
subsequently  filed  involving  an  appeal 
from  or  seeking  review  of  a  decision  by 
the  OHA  or  the  FERC  in  any  such 
proceeding. 

(b)  Within  fifteen  days  after  the 
execution  of  the  Consent  Order  by  both 
parties,  DOE  agrees  to  join  with  Texaco 
in  written  notification  to  DOE's  Office  of 
Hearings  and  Appeals,  the  Federal 
Energy  Regulatory  Commission  and  any 
appropriate  court  of  the  fact  of  such 
execution,  which  notice  shall  request 
that  said  administrative  or  judicial 
tribunal  stay  all  further  action  in  the 
proceedings  covered  by  this  Consent 
Order  until  such  time  as  DOE  provides 
notice  to  said  tribunals  that  the  Consent 
Order  has  become  effective  or  has  been 
withdrawn  pursuant  to  Article  X  of  this 
Consent  Order. 

506.  Execution  of  this  Consent  Order 
constitutes  neither  an  admission  by 
Texaco  nor  a  finding  by  the  DOE  of  any 
violation  by  Texaco  of  any  statute  or 
regulation.  The  DOE  has  determined 
that  it  is  not  appropriate  to  seek  to 
impose  civil  penalties  for  the  matters 
covered  by  this  Consent  Order,  and  the 
DOE  will  not  seek  any  such  civil 
penalties.  None  of  the  payments  or 
expenditures  made  by  Texaco  pursuant 
to  this  Consent  Order  are  to  be 
considered  for  any  purpose  as  penalties, 
fines,  or  forfeitures  or  as  settlement  of 
any  potential  liability  for  penalties,  fines 
or  forfeitures. 

507.  Notwithstanding  any  other 
provision  herein,  with  respect  to  the 
matters  covered  by  this  Consent  Order, 
the  DOE  reserves  the  right  to  initiate  an 
enforcement  proceeding  or  to  seek 
appropriate  penalties  for  any  newly 
discovered  regulatory  violations 
committed  by  Texaco,  but  only  if 
Texaco  has  knowingly  concealed  facts 
relating  to  such  violations.  The  DOE  and 
Texaco  also  reserve  the  right  to  seek 
appropriate  judicial  remedies,  other  than 
full  rescission  of  this  Consent  Order,  for 


any  knowing  misrepresentation  of  fact 
material  to  this  Consent  Order  during 
the  course  of  the  audit  or  the 
negotiations  that  preceded  this  Consent 
Order. 

V7.  Recordkeeping,  Reporting  and 
Confidentality 

601.  Texaco  shall  maintain  such 
records  as  are  necessary  to  demonstrate 
compliance  with  the  terms  of  this 
Consent  Order.  To  assist  DOE  in  the 
distribution  of  the  monies  paid  pursuant 
to  paragraph  403,  Texaco  shall  also 
retain  sales  volume  data  and  customers' 
names  and  addresses  regarding  its  sales 
of  crude  oil  and  refined  petroleum 
products  for  the  transactions  covered  by 
this  Consent  Order  until  thirty  (30)  days 
after  final  distribution  by  DOE  of  the 
funds  paid  pursuant  to  paragraph  403, 
supra.  If  requested.  Texaco  shall  make 
such  information  available  to  DOE. 
Except  as  otherwise  provided  in  this 
paragraph,  upon  completion  of  payment 
to  DOE  of  the  amount  set  forth  in 
paragraph  403  of  this  Consent  Order, 
Texaco  is  relieved  of  its  obligation  to 
comply  with  the  recordkeeping 
requirements  of  the  Federal  petroleum 
price  and  allocation  regulations  relating 
to  the  matters  settled  by  this  Consent 
Order. 

602.  Except  for  formal  requests  for 
information  regarding  other  firms 
subject  to  the  DOE's  information 
gathering  and  reporting  authority, 
Texaco  will  not  be  subject  to  any  audit 
requests,  report  orders,  subpoenas,  or 
other  administrative  discovery  by  DOE 
relating  to  Texaco's  compliance  with  the 
Federal  petroleum  price  and  allocation 
regulations  relating  to  the  matters 
settled  by  this  Consent  Order. 

603.  The  DOE  will  treat  the  sensitive 
commercial  and  financial  information 
provided  by  Texaco  pursuant  to 
negotiations  which  were  conducted  with 
respect  to  this  Consent  Order  or 
obtained  by  the  DOE  in  its  audit  of 
Texaco  and  related  to  matters  covered 
by  this  Consent  Order  as  confidential 
and  proprietary  and  will  not  disclose 
such  information  unless  required  to  do 
so  by  law,  including  a  request  by  a  duly 
authorized  committee  or  subcommittee 
of  Congress.  If  a  request  or  demand  for 
release  of  any  such  information  is  made 
pursuant  to  law,  the  DOE  will  claim  any 
privilege  or  exemption  reasonably 
available  to  it.  The  DOE  will  provide 
Texaco  with  ten  (10)  days  actual  notice, 
if  possible,  of  any  pending  disclosure  of 
such  information,  unless  prohibited  or 
precluded  from  doing  so  by  law  or 
request  of  Congress.  The  DOE  will 
retain  the  audit  information  which  it  has 
acquired  during  its  review  of  Texaco's 
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compliance  with  the  Federal  petroleom 
price  and  allocation  regulations  in 
accordance  with  the  DOE's  established 
records  retention  procedures. 
Notwithstanding  the  otherwise 
confidential  treatment  afforded  such 
inforraatioa  by  the  terms  of  this  Consent 
Order,  the  DOE  will  make  such 
information  available  to  the  Department 
of  Justice  ("DOI")  in  response  to  a 
request  pursuant  to  the  DOJ's  statutory 
authority  by  a  duly  authorized 
representative  of  the  OOJ.  If  requested 
by  the  DO],  the  DOE  shall  not  disclose 
that  such  a  request  has  been  made. 
Nothing  in  this  paragraph  shall  be 
deemed  to  waive  or  prejudice  any  right 
Texaco  may  have  independent  of  this 
Consent  Order  regarding  the  disclosure 
of  sensitive  commercial  and  financial 
information.  i 

VIL  Contractual  Undertaking  ' 

701.  It  is  the  understanding  and 
express  intention  of  Texaco  and  the 
EHDE  that  this  Consent  Order  constitutes 
a  legally  enforceable  contractual 
undertaking  that  is  binding  on  the 
parties  and  their  successors  and  assigns. 
Notwithstanding  any  other  provision 
herein,  Texaco  (and  its  successors  and 
assigns)  and  the  DOE  each  reserves  the 
right  to  institute  a  civil  action  in  an 
appropriate  United  States  district  court, 
if  necessary,  to  secure  enforcement  of 
the  terms  of  this  Consent  Order,  and  the 
DOE  also  reserves  the  right  to  seek 
appropriate  penalties  and  interest  for 
any  failure  to  comply  with  the  terms  of 
this  Consent  Order.  The  DOE  will 
undertake  the  defense  of  the  Consent 
Order,  as  made  effective,  in  response  to 
any  litigation  challenging  the  Consent 
Order's  validity  in  which  the  DOE  is 
named  a  party.  Texaco  agrees  to 
cooperate  with  the  DOE  in  the  defense 
of  any  such  challenge. 


VIII.  Bankruptcy  Provisions 

801.  If,  by  the  Effective  Date  of  this 
Consent  Order,  the  United  States 
Bankruptcy  Court  for  the  Southern 
District  of  New  York  (Bankruptcy  Court) 
does  not  confirm  the  Second  Amended 
Joint  Plan  of  Reorganization,  dated 
January  27, 1988,  and  filed  by  Texaco 
Inc..  et  al.  (the  Plan)  in  In  re  Texaco  Inc.. 
et  al..  Jointly  Administered  Chapter  11 
Case  Nos.  87B20142{HS)  (SJD.N.Y.)  et  al., 
or  an  amended  or  different  plan  which, 
in  the  sole  judgment  of  the  DOE,  is 
substantially  umilar  to  the  Plan  insofar 
as  the  rights  of  DOE  are  concerned.  DOE 
and  Texaco  agree  that: 

(a)  Within  five  (5)  days  after  the 
Effective  Date  of  this  Consent  Order, 
Texaco  Inc..  et  al.  shall  promptly  move 
the  Bankruptcy  Court  to  approve  the 
settlement  by  Texaco  Inc..  et  al.  with  the 


DOE  as  set  forth  in  this  Consent  Order. 
If  the  court  ttpproves  the  setdement, 
then  the  p«yiiieiit(s)  doe  under  the 
Consent  Order  sImH  be  due  on  the  dates 
specified  in  the  Consent  Order  or  within 
five  days  of  the  court's  order  of 
approval  whichever  shall  occur  later. 

(b)  Should  the  Bankruptcy  Court 
refuse,  by  final  Bon-«ppealable  order,  to 
approve  the  settlement  between  DOE 
and  Texaco  Inc..  et  al.,  as  set  forth  in 
this  Consent  Order.  Texaco  shall 
prompdy  oaove  the  Bankruptcy  Court  to 
approve  an  allowed  general  unsecured 
claim  for  DOE  in  an  amount  equal  to  the 
present  value  of  one  billion  two  hundred 
fifty  millioD  dollars  ($1.25a0Q0.000)  as  of 
the  Effective  Date  of  this  Consent  Order, 
using  for  this  purpose  a  discount  rate  of 
8.85%  per  annum. 

(c)  Should  the  Bankruptcy  Court 
refuse  to  approve  a  settlement  pursuant 
to  subsection  (a)  above,  either  DOE  or 
Texaco  Inc.  (or  both)  may  appeal  said 
decision  of  the  Bankruptcy  Court.  If  such 
appeal  is  taken,  then  the  party  to  this 
Consent  Order  which  did  not  appeal  (if 
any)  shall  fully  support  the  appealing 
party  in  prosecuting  the  appeal  and 
shall  not  take  any  action  inconsistent 
with  either  this  Consent  Order  or  said 
appeal  unless  ordered  to  do  so  by  court 
order.  Similarly,  should  the  Banlouptcy 
Court  refuse  to  approve  a  settlement 
pursuant  to  subsection  (b)  above,  then 
either  DOE  or  Texaco  Inc.  (or  both)  may 
appeal  said  decision  of  the  Bankruptcy 
Court  If  such  appeal  is  taken,  then  the 
party  to  this  Consent  Order  which  did 
not  appeal  (if  any)  shall  fully  support  the 
appealing  party  in  prosecuting  the 
appeal  and  shall  not  take  any  action 
inconsistent  with  either  this  Consent 
Order  or  said  appeal  unless  ordered  to 
do  so  by  court  order. 

(d)  Should  the  Bankruptcy  Court 
approve  a  settlement  pursuant  to 
subsection  (a)  or  (b)  above,  and  any 
appeal  is  taken  from  such  decision 
approving  such  setdement.  then  Texaco 
Inc..  et  al.  and  DOE  shall  support  fully 
the  settlement  and  oppose  any 
challenges  to  it  in  the  Bankruptcy  Court 
and  in  any  other  fbnim. 

(e)  As  used  in  this  Article  VIII, 
references  to  court  approval  of  the 
settlement  shall  mean  entry  of  a 
Bankruptcy  Court  order  eidier  approving 
the  settlement  or  authorizing  Texaco 
Inc.  to  enter  into  and  perform  the  terms 
of  this  Consent  Order. 

IX.  Final  Order 

901.  Upon  becoming  effective,  this 
Consent  Order  shall  be  a  final  order  of 
DOE  having  the  same  force  and  effect  as 
a  remedial  order  issued  pursuant  to 
section  503  of  the  DOE  Act.  42  U.S.C. 
7139,  and  10  CFR  205.199B.  Texaco 


hereby  waives  its  right  to  administrative 
or  judicial  review  of  this  Order,  but 
Texaco  reserves  the  right  to  participate 
in  any  such  review  initiated  by  a  third 
party. 

X.  Effective  Date 

1001.  This  Consent  Order  shall 
become  effective  as  a  final  order  of  the 
DOE  upon  notice  to  that  effect  being 
published  in  the  Federal  Register.  Prior 
to  that  date,  the  DOE  will  publish  notice 
in  the  Federal  Register  that  it  proposes 
to  make  this  Consent  Order  final  and.  in 
that  notice,  will  provide  not  less  than 
thirty  (30)  days  for  members  of  the 
public  to  submit  written  comments  and 
to  appear  at  a  pubHc  hearing  conducted 
by  ERA.  The  DOE  will  consider  all 
written  comments  and  the  statements 
made  at  the  hearing  to  determine 
whether  to  adopt  the  Consent  Order  as 
a  final  order,  to  withdraw  agreement  to 
the  Consent  Order,  or  to  attempt  to 
renegotiate  the  terms  of  the  Consent 
Order. 

1002.  Until  the  Effective  Date,  the  DOE 
reserves  the  right  to  withdraw  consent 
to  this  Consent  Order  by  written  notice 
to  Texaco,  in  which  event  this  Consent 
Order  shall  be  null  and  void.  If  this 
Consent  Order  is  not  made  effective  on 
or  before  the  one  hundred  fiftieth  (150th) 
day  following  execution  by  Texaco. 
Texaco  may.  at  any  time  diereafter  until 
the  Effective  Date,  withdraw  its 
agreement  to  this  Consent  Order  by 
written  noticerd  to  the  DOE,  id  which 
event  this  Consent  Order  shall  be  null 
and  void. 

I,  the  undersigned,  a  duly  authorized 
representative  of  Texaco,  hereby  agree 
to  and  accept  on  behalf  of  Texaco  the 
foregoing  Consent  Order. 

Roland  M.  Routhier 
Senior  Vice  PreeidenL  Texaco  Inc. 
Dated:  March  la  19e& 

I,  the  undersigned,  a  duly  authorized 
representative  of  DOE.  hereby  agree  to 
and  accept  on  behalf  of  the  DOE  the 
foregoing  Consent  Order. 

Chandler  L  van  Onnan. 

Acting  Administrator.  Economic  Regulatory 

Administration,  Department  of  Energy- 

Dated.  March  10, 1968. 

Exhibit  A 

Brandenburg  and  Texaco  Inc.,  Plaintiff,  v. 
Department  of  Energy,  e<  ai.,  Defendants, 
C.A.  No.  78-1230 

Agreed  Judgment 

On  this  day  came  on  to  be  heard 
Brandenburg  and  Texaco  Inc.  v. 
Department  of  Energy,  et  al,  C.A.  No. 
78-1230,  which  cause  is  presently  a  part 


.of  the  above  entitled  multi-district 
litigation:  and  the  Court,  after  being 
advised  that  Texaco  Inc.  ('Texaco")  and 
the  Department  of  Energy  ("DOE ")  have 
agreed  to  resolve  the  dispute  between 
such  parties  by  entry  of  this  agreed 
judgment,  is  of  the  opinion  that  the 
following  judgement  should  be  entered. 
It  is  therefore 

1.  Ordered  that  Teaxco  deposit  in  the 
"Injection  Well  Litigation  Escrow 
Account"  maintained  by  this  Court  the 
sum  of  fifty-two  million  dollars 
(52.000,000). 

In  Re:  The  Department  of  Energy  Stripper 
Well  Exemption  Litigation  M.D.L  378,  in  the 
United  States  District  Court  For  the  District 
of  Kansas 

2.  Subject  to  paragraphs  3  and  4 
below,  it  is  furUier  Ordered  that,  upon 
payment  of  the  amount  set  forth  in 
paragraph  1  above.  Texaco,  in  all  of  its 
various  capacities,  including,  but  not 
limited  to  its  capacities  as  operator, 
•working  interest  owner,  royalty  interest 
owner,  overriding  royalty  owner,  and 
product  payment  owner,  is  hereby 
released  and  discharged  fi-om  any  and 
all  civil  and  administrative  claims  and 
disputes  against  Texaco,  whether 
asserted  or  not  asserted  by  the  DOE  or 
anyone  authorized  to  act  on  its  behalf, 
arising,  either  direcUy  or  indirectly,  from 
the  inclusion  of  injection  wells  in  the 
well  count  to  determine  "average  daily 
production"  for  the  properties  described 
in  Exhibits  1  and  2  attached  hereto  and 
incorporated  herein; 

3.  It  is  further  Ordered  that, 
notwithstanding  the  terms  of  this 
Judgment,  the  DOE  may  initiate  and 
prosecute  civil  and  administrative 
enforcement  actions  against  any  party 
other  than  Texaco  for  non-compliance 
with  the  Federal  petroleum  price  and 
allocation  regulations,  including  suits  for 
overcharges  for  crude  oil  against 
operators  of  properties  of  which  Texaco 
was  a  working  or  royalty  interest  owner 
of  such  crude  oil  production,  but  in  no 
event  shall  the  DOE  be  permitted  to 
recover  amounts  from  such  operators  for 
alleged  overcharges  paid  by  Texaco  in 
connection  with  the  properties 
described  in  Exhibit  2  attached  hereto, 
nor  shall  this  Judgment  prejudice  the 
rights  of  Texaco  or  any  third  party  in 
any  private  action,  including  an  action 
for  contribution  by  or  against  Texaco; 

4.  It  is  further  Ordered  that  none  of 
the  amounts  paid  by  Texaco  pursuant  to 
this  Judgment  shall  be  deemed  for  any 
purpose  to  be  a  penalty,  fine.- or 
forfeiture  or  settlement  of  any  potential 
liability  for  any  penalty,  fine  or 
forfeiture;  and  the  DOE  agrees,  and  the 
Court  therefore  Orders,  that  the  DOE 
shall  neither  seek  nor  request  the 
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Department  of  Justice  to  initiate  or 
prosecute  any  action  against  Texaco  for 
civil  penalties  for  the  claims  and 
disputes  described  in  paragraph  2; 

5.  It  is  further  Ordered  that  the  DOE 
may  seek  appropriate  judicial  remedies 
for  any  knowing  misrepresentation  of  a 
material  fact  made  by  Texaco  during  the 
course  of  audit,  discovery  in  this 
litigation  or  the  negotiations  that 
preceded  the  resolution  of  this  dispute. 

Signed  this day  of , 

1988. 

Frank  G.  Theis 

Approved  and  Agreed  as  To  Form  and 
Substance: 

Milton  C  Lorenz, 
Floyd  I.  Robinson, 

Office  of  the  Chief  Counsel  for  Enforcement 
Litigation,  Economic  Regulatory  Admin., 
Department  of  Energy,  1000  Independence 
Avenue  SW.,  Washington,  DC.  20585. 
Counsel  for  Department  of  Energy.  Defendant 
and  Counter-Plaintiff 


Texaco  Inc. 

Counsel  for  Texaco  Inc..  Plaintiff  and 
Counter-Defendant 

Exhibit  1 

Pierce  Estates 
Albert  Martin  Trustee 
Balko  South  Unit 

D.  Hanna  Fee 
Blessing  Frio  14UT/F-14 
Blessing  Frio  14  U/F-14B 
J.A.  Engle  Jr. 

Frank  H.  Reed 

Blessing  F-3  Unit  O/A 

J.  L.  Gates 

Walpole  Ste.  Genevieve  Unit 

Skull  Creek  Newcastle  Unit 

Double  Mountain  Unit 

Spraberry  Deep  Unit 

Montgomery  Estate  Davies 

Brandenburg 

Bruce  Ridley 

Tonti  Unit 

Breckenridge  Fee  TR2 

Carpenter-Morris  Deese  Unit 

Fence  Creek  Muddy  Sand  Unit 

Shiells  Intermediate  Zone  Unit 

Ismay-Flodine  Park  Unit 

Dugout  Creek  Shannon  Sand  Unit 

West  Lovington  Unit 

West  Vacuum  Unit 

West  Marlow  Hoxbar 

Fort  Stockton  South  Unit 

Salem  Unit 

Nesterode 

Mount  Hope  Northwest  Unit 

T.  Stanwaite 

HMPUnit 

Southwest  Lone  Grove  Unit 

E.  A.  Crosby  Fee 
Blackwell  East  Red  Fork 


East  Glenn  Unit 

Atlantic  Waterflood 

State  National  Bank  of  Corpus  Christi 

First  Argo  Unit 

R.B.  Love 

Carrizo  Sand  Unit      ' 

Brelum  Field  Unit 

Marrs.  McLean 

Second  Bywaters  Lease 

East  Hewitt  Hoxbar 

Exhibit  2 

N.W.  Velma  Hoxbar 
Salt  Creek  Light  Oil 

Exhibit  B 

In  The  United  States  District  Court  For  The 
District  of  Delaware;  Getty  Oil  Company, 
Plaintiff,  v.  The  Department  of  Energy,  et  al., 
Defendants,  and  United  States  of  America, 
Counterclaimant;  Civil  Action  No.  77-434 
(MMS) 

Stipulation  and  Order  of  Dismissal 

Pursuant  to  Rule  41(a)(i)(ii)  of  the 
Federal  Rules  of  Civil  Procedure,  the 
Consent  Order  resolving  the  above- 
captioned  matters  having  been  made 
effective  as  a  final  order  of  the 

Department  of  Energy, FR 

( ,  1988),  in  accordance 

therewith  the  parties  hereby  stipulate 
and  agree  that  the  part  of  this  action  and 
counterclaim  referred  to  as  "Getty  II" 
should  be  and  hereby  is  dismissed  with 
prejudice,  each  party  to  bear  its  own 
costs,  provided,  however,  that  this 
stipulation  and  dismissal  shall  not  affect 
that  part  of  this  action  referred  to  as 
"Getty  I"  relating  to  the  distribution  of 
the  funds  currently  held  in  this  Court's 
escrow. 

Getty  Oil  Company 
By: 

Attorney  for  Plaintiff 

United  States  Department  of  Energy,  et  al. 

By: 


Attorney  for  Defendants 
United  States  of  America 
By: 


Attorney  for  Counterclaimant 

This day  of ,  1988.  the 

foregoing  Stipulation  is  approved,  and 
It  Is  So  Ordered. 

United  States  District  Judge 

(FR  Doc.  88-9288  Filed  4-28-88;  8:45  am) 

BtLUNQ  CODE  MStMJI-M 
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Federal  Energy  Regulatory 
Commission 

(DoclMt  No*.  Era«-34S-000  at  all 

Kansas  Gas  and  Electric  Co.  at  al^ 
Flectric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

April  21. 1968.  I 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Kansas  Gas  and  Electric  Company 

[Docket  No.  ER88-346-000]  I 

Take  notice  that  on  April  14, 1988, 
Kansas  Gas  and  Electric  Company  (KPL) 
tendered  for  filing  a  proposed  change  in 
its  FERC  Electric  Service  Tariff  Nos.  93 
and  151.  The  proposed  KPL  Letter  of 
Intent  specifies  the  amount  of 
transmission  capacity  requirements  for 
four  Delivery  Points  for  the  period  from 
June  1. 1968.  throo^  May  31, 1989.  The 
iCEPCo  Exhibit  A,  and  Revisions  thereto, 
specifies  the  delivery  points  for  each 
cooperative  together  with  the  associated 
voltage  pursuant  to  Para  4.15  and  the 
maximum  obligation  capacity  pursuant 
to  Para.  4.10  of  the  Transmission 
Agreement  between  Kansas  Gas  and 
Electric  Company  and  Kansas  Electric 
Power  Cooperative,  Inc. 

The  KPL  Letter  of  Intent  is  necessary 
because  KPL  has  requested  a  change  in 
the  amount  of  transmission  capacity  to 
be  reserved  for  KPL's  use  and  is 
required  by  the  terms  of  the  service  . 
schedule. 

The  KEPCo  Exhibit  A,  and  Revisions 
thereto,  is  necessary  because  KEPCo 
has  requested  changes  in  the  contract 
maximums  and  the  energizing  and 
discontinuing  of  certain  Delivery  Points 
and  is  required  by  the  terms  of  the 
Transmission  Agreement. 

Copies  of  this  filing  were  served  upon 
the  Kansas  Power  and  Light  Cmnpany, 
Kansas  Electric  Power  Cooperative.  Inc.. 
and  the  Kansas  Corporation  i 

Commission.  ' 

Comment  date:  May  5, 1988,  in 
accordance  with  Standard  Paragraph  B 
at  the  end  of  this  notice. 

2.  Northern  States  Power  Company 

(Docket  No.  ER88-347-0001 

Take  notice  that  on  April  14. 1988, 
Northern  States  Power  Company 
(Minnesota),  on  behalf  of  both  Northern 
States  Power  Company  (Minnesota)  and 
Northern  States  Power  Company 
(Wisconsin)  tendered  for  filing  the  Non- 
Energy  Firm  Sales  Agreement  among 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  and  Wisconsin 
Public  Power  Incorporated  System 
(WPPI)  (Sales  Agreement). 


The  Sales  Agreement  is  an  initial  rate 
schedule  filing.  The  Sales  Agreement 
provides  that  Northern  States  Power 
Company  (Minnesota)  and  Northern 
States  Power  Company  (Wisconsin)  will 
sell  and  transmit  energy,  on  a  non-firm 
basis,  to  WPPI  when  transmission 
capacity  is  available.  The  Sales 
A^«ement  sets  forth  the  energy 
transaction  procedures,  terms  and 
conditions. 

Northern  States  Power  Company 
(Minnesota)  requests  this  Sales 
Agreement  become  effective  on  March 
28. 1988,  and  therefore,  requests  waiver 
of  the  Commission's  notice 
requirements. 

Copies  of  this  filing  have  been 
provided  to  the  respective  parties  and  to 
the  State  Commissioiis  of  Minnesota 
and  Wisconsin. 

Comment  date:  May  5, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  88-9215  Filed  4-26-88:  8:45  am) 

BILLMG  CODE  (717-01-11 

[Oocicat  Nos.  QFW-315-OaO  at  aL] 

Union  County  Utilltios  Authority  at  al.; 
Electric  Rata,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Union  County  Utilities  Authority 

[Docket  No.  QF88-31S-O00] 
April  21. 1988. 

On  March  22, 1988.  Union  County 
Utilities  Authority  (AppUcant).  of  24-52 
Rahway  Avenue,  Elizabeth,  New  Jersey 
07207  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 


qualifying  soiall  power  production 
facility  pursuant  to  i  292.207  of  the 
Commission's  regulation*.  No 
determination  has  been  made  that  the 
submittal  constitotes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  in  Rahway,  New  Jersey. 
The  facility  will  consist  of  three  solid 
waste-fired  steam  generators  and  one 
steam  turbtne-genaator.  The  net  electric 
power  production  capacity  will  be  39 
megawatts.  The  pinnary  enery  source 
will  be  biomass  in  the  form  of  municipal 
solid  waste.  Natural  gas  will  be  used  for 
start-up  and  temperature  control, 
however,  such  fossil  fuel  usage  will  not 
exceed  1%  of  the  total  energy  input  to 
the  facility  during  any  calendar  year 
period.  Construction  of  the  facility  is 
scheduled  to  begin  in  January  1989. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Florida  Power  Coqwtalkm 

(Docket  No.  ER88-3S4-000] 

April  22,  igea 

Take  notice  that  on  April  19, 1988. 
Florida  Power  Corporation  (Florida 
Power)  tendered  for  filing  amended 
revisions  to  the  capacity  charges, 
reservation  fees  and  energy  adder  for 
various  interchange  services  provided 
by  Florida  Power  pursuant  to 
interchange  contracts  with  Florida 
Power  &  Light  Company,  Fort  Pierce 
Utilities  Authority,  Jacksonville  Electric 
Authority,  Kissimmee  Utility  Authority, 
Orlando  Utilities  Commission.  Sebring 
Utilities  Commission.  Seminole  Electric 
Cooperative,  Inc..  Tampa  Electric 
Company,  and  the  Cities  of  Gainesville, 
Homestead,  Key  West.  Lakeland,  Lake 
Worth.  New  Smyrna  Beach.  St  Cloud. 
Starke,  Tallahassee  and  Vero  Beach, 
Flordia.  The  interchange  services  which 
are  affected  by  these  revisions  are 
Services  Schedule  B— Short  Term  Firm, 
current  negotiated  commitments  under 
Service  Schedule  D — Long  Term  Firm, 
Service  Schedule  F — Assured  Capacity 
and  Energy,  Service  Schedule  G — 
Backup  Siervice,  Service  Schedule  H — 
Reserve  Service,  and  the  Contract  for 
Assured  Capacity  and  Energy  with 
Florida  Power  k  Li^t  Company.  Florida 
Power  states  that  the  revised  capacity 
charges,  reservation  fees,  and  energy 
adder  were  developed  using  the  same 
methodology  as  used  in  the  original 
filings. 

Florida  Power  requests  that  the 
amended  revised  capacity  charges, 
reservation  fees  and  energy  addra*  be 
made  effective  on  May  1. 1967  through 
and  including  June  30, 1987  for  the  first 
period  and  July  1, 1987  for  the  second 


period.  Florida  Power  therefore  requests 
waiver  of  the  sixty  day  notice 
requirement.  According  to  Florida 
Power,  the  filing  has  been  served  on 
eadi  of  the  affected  utilities  and  the 
Florida  Public  Service  Commission. 

Comment  date:  May  9. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Arianoa  Public  Service  Company 

[Dpcket  No.  ER88-352-000] 
April  22, 1988. 

Take  notice  that  on  April  18, 1966, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  a  Short  Term 
Seasonal  Energy  Agreement 
(Interruptible  Energy  Agreement) 
between  APS  and  Nevada  Power 
Company  (NPC)  executed  March  29, 
1988. 

The  tendered  Interruptible  Energy 
Agreement  provides  for  the  sale  of  30 
M\V  per  hour  of  energy,  on  an 
interruptible  basis,  by  APS  to  NPC.  Sale 
of  energy  may  be  interrupted  by  APS  on 
two  hours'  notice,  except  in  the  case  of 
an  emergency  condition  on  either 
Parties'  system  when  interruption  may 
occur  with  no  such  notice.  Additionally, 
NPC  may  interrupt  purchases  from  APS, 
during  off-peak  periods,  when  NPC  can 
purchase  energy  from  other  sources  at  a 
price  3  mills  per  Kwh  below  APS'  price 
or  nvhen  purchases  hereunder  would 
result  in  NPC's  curtailment  of  its 
ownership  share  of  the  output  from  coal 
fired  generation.  The  Interruptible 
Agreement  provides  for  sales  to 
commence  on  May  16, 1988  and  to 
terminate  on  May  15, 1969.  No  new 
system  facilities  or  modification  to 
existing  facilities  are  required  to  provide 
service  hereunder. 

APS,  with  the  concurrence  oi  NPS,  has 
requested  waiver  of  the  Commission's 
Notice  Requirements,  16  CFR  35.11,  to 
allow  service  to  start  on  May  16, 1988  as 
agreed  between  the  Parties. 

Comment  date:  May  9, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Puget  Sound  Power  &  light  Company 
[Docket  No.  ER88-353-000] 

April  22. 1968. 

Take  notice  that  on  April  18, 1988, 
Puget  Sound  Power  &  Light  Company 
(Puget),  pursuant  to  the  Commission's 
Regulations,  18  CFR  Part  35,  tendered 
for  filing  a  wholesale  for  resale  contract 
between  Puget  Sound  Power  &  Light 
Company  and  Kittitas  County  P.U.D. 
Puget  states  that  this  filing  is  for  the 
renewal  of  an  existing  contract  only, 
and  therefore  represents  no  change  in 
rates  or  revenues  to  the  Company. 


Comment  date:  May  9, 1986,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  AAmaaaa  Power  ft  light  Company 

[Docket  No.  ERSS-SSO-OX)] 
April  22,  ISaS. 

Take  notice  that  on  April  15, 1968, 
Arkansas  Power  &  Light  Company  (APL) 
tendered  for  filing  an  Agreement  for 
Hydroelectric  Power  Transmission  and 
Distribution  Service  between  Arkansas 
Power  &  Light  Company  and  City  of 
North  Little  Rock.  Arkansas,  dated 
March  31, 198& 

The  A^^ement  provides  for  the 
transmission  by  AP&L  of  City's  power 
and  energy  generated  at  the  Murray 
Hydroelectric  Power  Project  to  points  on 
the  City's  system  where  AP&L  now 
serves  City  with  power  and  energy. 

APL  requests  that  the  Commission 
waive  any  requirements  with  which  APL 
has  not  already  complied. 

Comment  date:  May  9, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Ariuuisas  Power  ft  Light  Company 

[Docket  No.  ER88-351-000] 
April  22. 198& 

Take  notice  that  on  April  15. 1988. 
Arkansas  Power  &  Light  Company  (APL) 
tendered  for  filing  the  Thirteenth 
Amendment  to  the  Power  Coordination. 
Interchange  and  Transmission  Service 
Agreement  between  APL  and  Arkansas 
Electric  Cooperative  Corporation 
(AECq. 

The  Amendment  provides  for  the 
addition  of  four  points  of  delivery,  the 
transfer  of  capacity  at  five  points  of 
delivery,  an  increase  in  capacity  at  three 
points  of  delivery,  a  reduction  in 
capacity  at  sixteen  points  of  delivery 
and  the  modification  of  names,  effective 
delivery  dates,  contract  capacity  or 
locations  at  twenty-one  points  of 
delivery. 

APL  requests  that  the  Conunission 
waiver  any  requirements  with  which 
APL  has  not  already  complied. 

Comment  date:  May  9, 1988,  in 
accordance  vtrith  Standard  Paragraph  E 
at  the  end  of  this  document. 

7.  Connecticut  Light  ft  Power  Company 

(Docket  No.  ER88-34B-000] 
April  22, 1988. 

Take  notice  that  on  April  15, 1988, 
Connecticut  Light  and  Power  Company 
(CL&P)  tendered  for  filing  a  proposed 
rate  schedule  and,  effective  February  12, 
1987,  a  proposed  termination  in 
accordance  with  the  terms  of  said  rate 
schedule,  with  respect  to  a  Transmission 
Agreement,  dated  February  13. 1966 
between  (1)  CL&P  and  Western 


Massachusetts  Electric  Company 
(WMECO)  and  (2)  New  England  Power 
Company  (NEP). 

CL&P  states  that  the  Transmission 
Agreement  provides  for  service  to  NEP 
for  the  transmission  of  Connecticut 
Municipal  Electric  Energy  Cooperative 
(CMEEC)  electric  capacity  and 
associated  energy. 

The  transmission  charge  rate  is  an 
annual  rate  based  on  the  annual  average 
cost  of  transmission  service  on  the  NU 
Companies'  system  and  is  determined  in 
accordance  with  Appendix  A  and 
Exhibits  L  II,  and  III  therefore  of  the 
transmission  Agreement.  The  weekly 
Transmission  Charge  is  determined  by 
the  product  of  (i)  the  appropriate  annual 
transmission  charge  rate  (expressed  in 
$/kW-yr)  divided  by  52,  and  (ii)  the 
maximum  number  of  kilowatts  of 
capacity  and  energy  purchased  by  NEP 
on  any  day  during  each  such  week  of 
the  Term. 

CL&P  requests  that  the  Commission 
waiver  its  standard  notice  periods  and 
permit  theTransmission  Agreement  to 
become  effective  as  of  February  13, 
1986,  and  to  terminate,  in  accordance 
vrith  its  own  terms,  effective  February 
12, 1987. 

WMECO  has  filed  a  Certificate  of 
Concurrence  in  this  docket. 

CL&P  states  that  copies  of  this  rate 
schedule  have  been  mailed  or  delivered 
to  CL&P,  WMECO,  and  NEP 
(Wesfborough,  MA). 

CL&P  further  states  that  the  filing  is  in 
accordance  with  Section  35  of  the 
Conunission's  Regulations. 

Comment  date:  May  9, 1968,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Cambridge  Electric  Light  Company 

[Docket  No.  ER88-349-000| 
April  22. 1988. 

Take  notice  that  on  April  15, 1988. 
Cambridge  Electric  Light  Company 
(Cambridge),  pursuant  to  Article 
XIII(A)(3)  of  its  FERC  Rate  Schedule 
(Firm  "Transmission  Tariff),  tendered  for 
filing  its  first  annual  information  filing 
with  the  Commission  to  set  forth  the 
actual  Net  Annual  Costs  of  constructing, 
owning  and  maintaining  its 
Transmission  System  for  the  twelve 
month  period  ending  December  31, 1987. 

Comment  date:  May  9, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  El  Paso  Electric  Company 

[Docket  No.  ER8&-355-0001 
April  22. 1988. 

Take  notice  that  on  April  19, 1988,  El 
Paso  Electric  Company  (EPE)  tendered 
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for  filing  an  agreement  for  the  sale  by 
^E  to  San  Diego  Gas  &  Electric 
company  (SDG&E)  of  energy  fix)m  EPE's 
entitlements  in  the  Palo  Verde  Nuclear 
Generating  Station. 

Under  Section  1  of  the  agreement  the 
sales  are  to  be  of  the  portion  of  Palo 
Verde  Nos.  1.  2  and  3  in  excess  of  405 
megawatts  per  hour  during  the  months 
of  October  through  May  and  in  excess  of 
430  megawatts  per  hour  during  the 
months  of  June  through  September  up  to 
a  maximum  of  200  megawatts  per  hour. 

Under  section  2  the  deliveries      ] 
provided  for  under  section  1  are       ' 
interruptible  by  either  EPE  or  SDG&E  in 
certain  specified  circumstances, 
including  EPE's  need  for  the  energy  to 
serve  its  system  customers. 

Under  section  3  the  point  of  delivery 
is  to  the  500  kV  high  voltage  switchyard 
at  the  Palo  Verde  Nuclear  Generating 
Station. 

Under  section  4  the  hourly  price  paid 
by  SDG&E  for  deliveries  during  peak 
and  off-peak  is  to  be  87%  of  SDG&E's 
hourly  system  decremental  costs.  If  the 
deliveries  occur  in  peak  hours  (a)  the 
decremental  cost  is  capped  at  $28  per 
megawatt  hour  and  (b)  EPE  may  sell  the 
energy  elsewhere  or  utilize  the  energy 
for  its  own  use  if  that  cost  is  $16  per 
megawatt  hour  or  less.  If  the  deliveries 
occur  in  off-peak  hours  (a)  that  cost  is 
capped  at  $18  per  megawatt  hour  and 
{b)  EPE  may  sell  the  energy  elsewhere  or 
utilize  the  energy  itself  if  the  cost  is 
$13.50  per  megawatt  hour  or  less. 

Under  section  4  the  pricing  described 
above  is  not  subject  to  change  under 
section  205  of  the  Federal  Power  Act. 

Under  section  5  the  agreement  is  to 
become  effective  upon  execution  (March 
4, 1988)  and  is  to  remain  in  effect  subject 
to  termination  by  either  party  on  30 
days'  notice. 

The  agreement  will  provide  EPE  with 
an  assured  buyer  for  Palo  Verde  energy 
in  hours  when  EPE  cannot  economically 
use  all  of  that  energy  to  meet  the  needs 
of  its  system  customers  and  will  enable 
SDG&E  to  purchase  energy  at  a  lower 
cost  than  it  would  otherwise  have  to 
pay. 

EPE  requests  that  the  agreement  be 
made  effective  according  to  its  terms  on 
March  4. 1988  and  that  the  60  day  notice 
requirements  be  waived  to  permit  that 
effective  date. 

EPE  has  served  copies  of  the  filing  on 
the  California,  New  Mexico  and  Texas 
commissions.  | 

Comment  date:  May  9, 1988.  in      ' 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Acting  Secretary. 
(FR  Doc.  88-9290  Filed  4-28-88;  8:45  am] 

MLUNO  COOE  STir-OI-M 


IDockst  No.  CP87-451-004  at  aL] 

Northeast  U.S.  Pipeline  Projects; 
Notice  of  Technical  Conference  To 
Discuss  Procedures  for  Environmental 
Review 

April  22. 1986. 

agency:  Federal  Energy  Regulatory 
Commission,  DOE. 
ACTION:  Notice  of  environmental 
technical  conference. 

summary:  On  March  17, 1988  the 
Federal  Energy  Regulatory  Commission 
issued  an  "Order  Consolidating 
Applications  and  Prescribing 
Procedures"  (Consolidation  Order)  for 
reviewing  applications  filed  under  the 
Northeast  U.S.  Pipeline  Projects  open 
season.  Docket  No.  CP87-451-004,  at  al. 
That  order  indicated  that,  among  others, 
a  technical  conference  on  environmental 
procedures  would  be  convened.  This 
notice  identifies  the  date  and  time  of  the 
Environmental  Technical  Conference 
and  the  general  topics  of  discussion. 
DATES:  The  Environmental  Technical 
Conference  will  be  held  on  May  12. 1988 
at  9:00  a.m.  Project  proponents  and  other 
parties  are  asked  to  state  their  intention 
to  attend  by  May  6, 1988. 
ADDRESS:  The  conference  will  be  held 
at:  Hearing  Room  A,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NR.  Washington.  DC 
20426. 

Each  Northeast  Project  proponent  is 
requested  to  participate  and  should  file, 
by  May  6. 1988,  the  name  of  the  person 
who  will  make  the  presentation  with: 
The  Office  of  the  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426. 


FOR  RIRTHER  INTORMATHM  CONTACT: 

John  S.  Leiss,  Environmental  Analysis 

Branch,  Office  of  Pipeline  and  Producer 

Regulation,  Federal  Energy  Regulatory 

Commission,  825  North  Capitol  Street, 

NE..  Washington.  DC  20426.  (202)  357- 

9021. 

SUPPLEMENTARY  INFORMATION:  As 

specified  in  the  Consolidation  Order, 
there  will  be  technical  conferences  on 
various  topics  relating  to  the  Northeast 
Project  filings.  This  notice  deals  with  the 
Environmental  Technical  Conference  for 
these  projects.  It  describes  proposed 
procedures  which  are  designed  to 
minimize  the  processing  time  while 
ensuring  a  comprehensive  independent 
environmental  review  by  the 
Commission.  It  describes  an  acceptable 
arrangement  for  contractor  preparation 
of  the  environmental  analysis.  The 
Notice  includes  questions  which  the 
FERC  would  like  attendees  to  address, 
and  an  agenda. 

Contracting  Arrangement 

The  FERC's  staff  will  approve 
contractual  arrangements  between  the 
proponent(s)  of  each  Northeast  Project 
and  a  third  party  contractor  for  the 
preparation  of  environmental  impact 
statements  and  other  environmental 
documents  if  those  arrangements  meet 
specified  conditions  to  ensure  that  the 
FERC  staff  may  actively  participate  in 
the  preparation  of  the  documents, 
independently  evaluate  and  approve  the 
documents,  and  take  responsibility  for 
their  scope  and  content.  The  process  by 
which  this  contractor  would  be  chosen 
and  the  rules  under  which  the  contractor 
would  operate  are  contained  in  the 
attached  Generic  Memorandum  of 
Understanding  and  Generic  Statement 
of  Work.  Briefly,  the  contractor  would 
be  selected  by  the  FERC  staff,  work 
under  the  direction  of  the  FERC  staff, 
and  any  documents  produced  by  the 
contractor  would  not  be  subject  to  the 
review  of  the  proponent(s)  of  the 
project.  The  FERC  staff  would  undertake 
this  direction  itself  or  through  a 
contractor  hired  directly  by  the  FERC. 

The  project-specific  Memorandum  of 
Understanding  (MOU)  would  be 
executed  as  soon  as  possible  following 
the  Environmental  Technical 
Conference.  Shortly  thereafter,  the 
project  proponent(s)  would  be  expected 
to  submit  a  list  and  information 
concerning  at  least  three  contractors 
from  which  the  FERC  staff  would  select 
the  contractor  for  the  project.  The  FERC 
would  not  be  a  party  to  the  contract. 

Questions  for  Discussion 

a.  In  what  project  order  should  the 
environmental  review  proceed? 


Specifically,  how  should  the  projects  be 
grouped  for  environmental  purposes? 
What  is  the  basis  for  this  opinion? 

b.  How  should  scoping  of 
environmental  issues  iwoceed? 

c.  Is  more  than  7  days  from  signing  of 
the  MOU  needed  for  proponents  to  file 
submissions  from  at  least  three  qualified 
contractors  so  that  staff  can  evaluate 
them? 

d.  How  should  die  state  governments 
of  the  affected  states  be  formally 
included  to  maximize  the  efficiency  of 
the  environmental  review  process? 

e.  Will  the  project  proponent  you 
represent  sign  the  MOU  signifying  its 
agreement  to  proceed  under  the 
identified  procedures? 

Confetenoe  Details 

The  Environmental  Tecimical 
Conference  will  be  held  on  May  12. 1988 
at  9:00  a.m.  in  Hearing  Room  A  at  the 
FERC's  offices  at  825  North  Capitol 
Street  NE.,  Washington.  DC  20426. 
Participants  should  provide  to  the  FERC 
Secretary  the  name  of  the  individual 
who  will  speak  at  the  conference.  The 
Secretary's  office  should  be  notified  no 
later  than  May  6, 1988  of  who  will 
speak.  Each  project  proponent  will  be 
allotted  10  minutes  for  presentation  and 
should  first  address  the  above  questions 
and  then  provide  whatever  additional 
general  comments  the  speaker  may 
have.  As  shown  on  the  attached  draft 
agenda,  there  will  be  an  opportunity  for 
further  comments  as  time  permits. 
Written  comments  may  also  be 
submitted. 

A  transcript  will  be  made  of  the 
c  inference,  and  it  will  be  available 
inthe  public  file  for  these  proceedings 
and  in  the  FERCs  Public  Reference 
Room.  The  transcript  may  be  ordered 
from  the  reporting  company. 
Lois  D.  Casholl. 
Acting  Secretary. 

3  Attachments: ' 

Agenda 

Generic  Memor»Hhim  of  Understanding 

Generic  Statemeat  of  Work 

NEPtojecta 

Environmental  Technical  Conference 
Agenda — ^May  12. 1988 — 9:00  a  jn. 

A.  Staff  nesentation 
1.  Proposed  EIS/EA  overall 
preparati(Hi  procedure. 


'  Tbe  Genaric  Mcmorandiuii  of  Undentanding 
and  Ganeric  Statameat  of  Work  are  not  printed  in 
tlw  Fedanl  *tH— '  due  to  timr  lengtiL  However, 
these  docninenta  were  sent  to  each  party  to  the 
Norlheast  projects  proceeding  ahd  to  all  appropriate 
Federal  and  state  agancia*  and  emrironmental 
groups.  Copies  are  alM  available  in  the  Commission 
Public  Reference  Room,  Room  1000. 825  North 
Capitol  Street.  NE..  Washington.  DC  20426. 


2.  The  generic  MOU  and  statement  of 
work] 

3.  Post-MOU  procedures. 

4.  Staff's  questions. 

B.  Comments  by  NE  Project  sponsors 

1.  Response  to  staffs  specific 
questions. 

2.  Other  comments. 

C.  Conunents  by  State  Governments 

1.  Response  to  staff's  specific 
questions. 

2.  Other  comments. 

D.  Conunents  by  Other  Interested 

Parties 

1.  Response  to  staffs  specific 
questions. 

2.  Other  comments. 

E.  Additional  comment  opportunity 
1.  Other  comments. 

[FR  Doc  88-9288  Filed  4-26-^;  8:45  am] 
BILUNG  OOOC  STir-OI-M 


[EL88-15,  et  al.] 

Hydroelectric  Applications  FUmI  With 
the  Commission;  Community  Texas 
Development,  Inc. 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Federal  Energy  Regulatory 
Commission  and  are  available  for  public 
inspection: 

1  a.  Type  of  Application:  Declaration 
of  Intention. 

b.  Project  No.:  EL8»-15. 

c.  Date  Filed:  02/10/88. 

d.  Applicant  Commimity  Texas 
Development.  Inc. 

e.  Name  of  Project:  WCID  #19. 

f.  Location:  On  Barton  Creek.  Lake 
Austin.  Travis  County.  Texas. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act,  16  U.S.C.  817(b). 

h.  Applicant  Contact:  Dennis  E. 
Petras,  P£.,  Conmiunity  Texas 
Development,  Inc..  P.O.  Box  162406, 
Austin.  TX  78716. 

i.  FERC  Contact  Diane  M.  Scire, 
(202)  376-1758. 

j.  Comment  Date:  May  27. 1988. 

k.  Description  of  Project  The 
proposed  project  would  consist  of:  (1)  A 
proposed  intake;  (2)  fotir  proposed 
pumps;  (3)  a  proposed  pipeline  running 
from  Lake  Austin  to  the  treatment  plant 
site;  and  (4)  proposed  induction-type 
generators  with  a  combined  capacity  of 
132  kW. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project  Tbe  Commission 
also  determines  whether  or  not  the 
project:  (1)  Would  be  located  on  a 


navigable  vraterway;  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States;  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable,  has 
involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  signifirandy 
modified  the  project's  pre-1935  design  or 
operation 

1.  Purpose  of  Project  To  recover 
energy  created  by  pumping  water  over  a 
hill  from  the  intake  to  the  treatment 
plant. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C. 
and  D2. 

2  a.  Type  of  Application:  Surrender  of 
Exemption. 

b.  Project  No.:  3296-001. 

c.  Date  Filed:  December  10. 1987. 

d.  Applicant  California  Department 
of  Water  Resources. 

e.  Name  of  Project  Del  Valle  No.  1 
Project. 

f.  Location:  At  the  existing  California 
Department  of  Water  Resources  Del 
Valle  Dam  near  the  City  of  Livermore  in 
Almeda  Coimty,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.a  7gi(a}-825(r). 

h.  Af^licant  Contact  Mr.  David  N. 
Kennedy,  Director,  California 
Department  of  Water  Resources.  1416 
Ninth  Street.  P.O.  Box  942836. 
Sacramento.  CA  94236-0001.  (916)  445- 
9248. 

i.  FERC  Contact  Mr.  Don  Wilt  (202) 
376-9807. 

j.  Comment  Date:  May  26. 1968. 

k.  Description  of  Proposed  Action: 
On  May  8. 1981,  an  exemption  was 
issued  to  the  California  I)epartment  of 
Water  Resources  to  operate,  and 
maintain  the  Del  Valle  No.  1  Project  No. 
3296.  The  constructed  project  consist  of 
a  penstock,  a  powerhouse  with  a  total 
capacity  of  5kW,  and  a  discharge  pipe. 
Project  energy  was  not  connected  to  a 
transmission  grid  but  was  utilized  on  the 
project  site  for  operation  of  space 
heating  and  ventilation  fans. 

Exemptee  states  that  it  has  decided  to 
surrender  the  exemption  since  the 
project  is  not  operating  and  it  is  not 
economically  feasible  to  bring  it  back 
into  operation. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C 
and  D2. 

3a.  Type  of  Application:  Surrender  of 
Exemption. 

b.  Project  No.:  6663-004. 

c.  Date  Filed:  February  9. 19aa 

d.  Exemptee:  Jay  A.  Moyle. 
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e.  Name  of  Project:  KTFI  Creek 
Project. 

f.  Location:  On  the  KTFI  Creek  near 
the  City  of  Twin  Falls,  in  Twin  Falls 
County,  Idaho. 

g.  Filed  pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980. 16  U.S.C. 
2705  and  2709  as  amended^ 

h.  Exemptee  Contact:  Jay  and  Barbara 
Moyle,  Route  7,  Box  1063,  Filer,  ID  83328, 
(208)  733-4440. 

i.  FERC  Contact  Dean  Wight,  (202) 
376-9287. 

j.  Comment  Date:  May  26, 1988.      | 

k.  Description  of  project:  The  | 

proposed  project  would  have  consisted 
of:  (1)  A  6-foot-high  diversion  structure; 
(2)  a  16-inch-wide,  16-inch-deep,  775- 
foot-long  concrete  canal;  (3)  a  settling 
pond  with  a  gross  storage  capacity  of 
less  than  1  acre-foot;  (4)  a  20-inch- 
diameter,  350-foot-long  penstock;  (5)  a 
powerhouse  containing  a  single 
generating  unit  rated  at  34  kW;  and  (6) 
appurtenant  facilities. 

Only  the  diversion  structure,  concrete 
canal,  and  stilling  pond  have  been 
constructed.  These  facilities  are  located 
entirely  on  exemptee's  property.  The 
exemptee  intends  to  leave  the 
constructed  facilities  intact  for  the 
purpose  of  providing  sediment  settling 
for  KTFI  Creek.  T 

1.  This  notice  also  consists  of  the   ' 
following  standard  paragraphs:  B  and  C. 

4a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  10397-000. 

c.  Date  Filed:  April  24, 1987. 

d.  Applicant  WV  Hydro  Inc. 

e.  Name  of  Project  Meldahl 
Hydroelectric  Development. 

f.  Location:  Ohio  River  in  Bracken 
County,  Kentucky. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-825(ig. 

h.  Applicant  Contact  James  B.  Price, 
Ph.  D..  President.  WV  Hydro  Inc.,  120 
Calumet  Ct.,  Aiken,  SC  29801,  (803)  642- 
2749. 

i.  FERC  Contact  Peter  K.  Lyse,  (202) 
376-1850.  j 

j.  Comment  Date:  May  26, 1988.    •  ' 

j.  Competing  Application:  Project  No. 
10395-000 

Dated  Filed:  April  21, 1987  Due  Date: 
April  25, 1988. 

1.  Description  of  Project  The  proposed 
project  would  utilize  the  existing  U.S. 
Army  Corps  of  Engineers'  Captain 
Anthony  Meldahl  Locks  and  Dam,  and 
would  consist  of:  (1)  A  proposed 
concrete-lined  intake;  (2)  a  proposed 
powerhouse  containing  three  generating 
units  with  a  total  capacity  of  80  MW;  (3) 
a  proposed  switchyard;  (4)  a  proposed 
138-kV  transmission  line,  approximately 
\Vt  miles  in  length;  and  (5)  appurtenant 
facilities.  The  estimated  coverage 


annual  generation  is  420  GWh.  The 
applicant  expects  to  sell  the  project 
power  to  Virginia  Power  Company.  The 
approximate  cost  of  the  studies  under 
the  permit  would  be  $150,000. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A8,  B.  C, 
D2. 

5a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10401-000. 

c  Date  Filed:  April  28, 1987. 

d.  Applicant  Meldahl  Hydro  Partners. 

e.  Name  of  project  Meldahl  Lock  and 
Dam  Power  Ptoject. 

f.  Location:  Ohio  River  in  Bracken 
County,  Kentucky. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Michael  G. 
LaRow,  Mitex,  Inc.,  91  Newbury  Street, 
Boston,  MA  02116,  (617}  424-1888. 

i.  FERC  Contact  Peter  K.  Lyse,  (202) 
378-1850. 

j.  Comment  Date:  May  26, 1988. 

k.  Competing  Applications: 


Project  rto. 

OatefHed 

Due  date 

(1)10395-000... 
(2)10397-000... 

April  21.  1987 

April  24.  1987 

April  25.  1988. 
N/A. 

1.  Description  of  Project  The  proposed 
project  would  utilize  the  existing  U.S. 
Army  Corps  of  Engineers  Captain 
Anthony  Meldahl  Locks  and  Dam,  and 
would  consist  of:  (1)  A  proposed 
powerhouse,  located  in  the  existing 
overflow  weir  section  of  the  dam.  and 
containing  three  generating  units  with  a 
total  installed  capacity  of  75.000  kW;  (2) 
a  proposed  switchyard;  (3)  a  proposed 
eokV  transmission  line,  approximately 
4,000  feet  in  length;  and  (4)  appurtenant 
facilities.  The  estimated  average  annual 
generation  is  415  GWh.  The  project 
power  would  be  sold  to  a  utility  within 
reasonable  wheeling  distance.  The 
estimated  cost  of  the  studies  under  the 
permit  is  $300,000. 

m.  This  notice  also  consists  of  the 
fopllowing  standard  paragraphs:  A8,  B, 
C.D2. 

a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  10409-000. 

c.  Date  Filed:  May  11, 1987. 

d.  Applicant  Meldahl  Hydropower 
Development  Corporation. 

e.  Name  of  Project  Meldahl 
Hydropower  Project 

f.  Location:  Ohio  River  in  Bracken 
County,  Kentucky. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact  R.  Mason 
Cargill,  56  Perimeter  Center  East,  Fifth 
Floor,  Atlanta  GA  30346-2283,  (404)  399- 

i6oa 


i.  FERC  Contact  Peter  K.  Lyse.  (202) 
378-1850. 
j.  Comment  Date:  May  26, 1988. 
k.  Competing  Applications: 


PniectNa 

Dammed 

Due  date 

(1)  10395-000... 

(2)  10397-000... 

(3)  10401-000... 

April  21.  1987 

April  24.  1987 

April  28.  1987 

April  25,  1988. 

N/A. 

N/A. 

1.  Description  of  Project  The  proposed 
project  would  utilize  the  existing  U.S. 
Army  Corps  of  Engineers  Captain 
Anthony  Meldahl  Locks  and  Dam,  and 
would  consist  of :  (1)  A  proposed  inlet 
channel;  (2)  a  proposal  powerhouse, 
containing  three  generating  units  with  a 
total  installed  capacity  of  8  8,200  kW;  (3) 
a  proposal  taibace  channel:  (4)  a 
proposed  138  kV  transmission  line, 
approximately  3  miles  in  length;  and  (5) 
appurtenant  facilities.  The  estimated 
average  annual  generation  is  481  GWh. 
The  project  power  would  be  sold  under 
a  contract  to  be  negotiated  with  a 
prospective  buyer.  The  estimated  cost  of 
the  studies  under  the  permit  is  $110,000. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A8,  B,  C, 
D2. 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10535-000. 

c.  Date  Filed:  January  28, 1988. 

d.  Applicant  Genoa  8  Hydro  Inc. 

e.  Name  of  Project  Lock  and  Dam  No. 
8. 

f.  Location:  On  the  Mississippi  River 
in  Houston  County,  Minnesota. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Mark  A  Landin, 
Mitex,  Inc.,  91  Newbury  Street  Boston. 
MA  02116.  (617)  424-1888. 

i.  FERC  Contact  Charies  T.  Raabe— 
(202)  376-9487. 

j.  Comment  Date:  June  15, 1988. 

k.  Description  of  Project  The 
applicant  proposes  to  utilize  an  existing 
dam  under  the  jurisdiction  of  the  U.S. 
Army  Corps  of  Engineers.  The  proposed 
project  would  consist  of:  (a)  A  proposed 
25-foot-long  by  3-foot-diameter 
penstock;  (b)  a  proposed  powerhouse 
containing  one  generating  unit  rated  at 
10,000  kW;  (c)  a  proposed  400-foot-long, 
69-kV  transmission  line;  and  (d) 
appurtenant  facilities.  Applicant 
estimates  that  the  cost  of  the  work  to  be 
performed  under  the  preliminary  permit 
would  be  $75,000.  Applicant  estimated 
average  annual  energy  output  is  53,500 
kWh.  Energy  produced  at  the  project 
would  be  sold  to  Northern  States  Power 
Company. 


m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9,  AlO,  B,  C  and  D2. 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10542-000. 

c.  Date  Filed:  February  9, 1988. 

d.  Applicant  Caballo  Hydro 
Associates. 

e.  Name  of  Project  Caballo  Dam. 

f.  Location:  At  the  Bureau  of 
Reclamation  Caballo  Dam  on  the  Rio 
Grand  River  near  Truth  or 
Consequences  in  Sierra  County,  New 
Mexico. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  David  M.  Coombe, 
410  Severn  Avenue,  Suite  313, 
Annapolis,  MD  21403.  (301)  268-8820. 

i.  FERC  Contact  Ms.  Julie  Bernt,  (202) 
376-1936. 

j.  Comment  Date:  June  20, 1988. 

k.  Description  of  Project  The 
proposed  project  would  consist  of:  (1) 
An  intake  structure  located  at  the 
immediate  left  of  the  existing  spillway; 
(2)  two  9-foot-wide,  100-foot-long  steel 
penstocks;  (3)  a  powerhouse  containing 
two  generating  units  each  with  a  rated 
capacity  of  1500  KW;  (4)  a  50-foot-wide, 
75-foot-long  concrete  tailrace;  and  (5)  a 
150-foot-long  transmission  line. 
Applicant  estimates  the  average  annual 
energy  production  to  be  15  GWh  and  the 
cost  of  the  work  to  be  performed  under 
the  preliminary  permit  to  be  $100,000. 

1.  Purpose  of  Project  The  power 
produced  would  be  sold  to  Plains 
Electric  Coop. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C  and  D2. 

9a.  Type  of  Application:  Preliminary 
permit. 

b.  Project  No.:  10545-000. 

c.  Date  Filed:  February  16, 1988. 

d.  Applicant  Spanish  Valley  Energy 
Company. 

e.  Name  of  Project  Mill  Creek. 

f.  Location:  On  Mill  Creek  in  T27S, 
R28E,  near  Moab  in  San  Juan  County, 
Utah. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Delbert  O. 
Oliver,  P.O.  Box  906,  Moab,  Utah  84532, 
(801)  259-8385. 

i.  FERC  Contact  Ms.  Julie  Bernt,  (202) 
378-1936. 

j.  Comment  Date:  June  20, 1988. 

k.  Description  of  Project  The 
proposed  run-of-river  project  would 
consist  of:  (1)  An  existing  diversion  dam 
owned  by  the  Grand  County 
Conservancy  District  at  elevation  5,712 
feet  MSL  on  Mill  Creek;  (2)  an  inlet 
structure  located  on  the  southwest  bank 
of  Mill  Crepk  immediately  adjacent  to 


the  diversion;  (3)  a  2,700-foot-long,  19- 
inch-diameter  steel  penstock;  (4)  a 
powerhouse  at  elevation  5,278  feet  MSL 
containing  one  generating  unit  with  a 
rated  capacity  of  710  KW;  (5)  a  tailrace 
to  discharge  Hows  directly  back  into  the 
Grand  County  Conservancy  District's 
existing  canal;  and  (6)  a  2.5-mile-long 
transmission  line.  Applicant  estimates 
the  average  annual  energy  production  to 
be  2,400  MWh  and  the  cost  of  the  works 
to  be  performed  under  the  preliminary 
permit  to  be  $12,000. 

1.  Purpose  of  Project  The  power 
produced  would  be  for  private  use  with 
the  surplus  sold  to  Utah  Power  and  Light 
Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
Ag,  AlO,  B,  C,  and  D2. 

10a.  Type  of  Filing:  Amendment  of 
License. 

b.  Project  No.:  5357-004. 

c.  Date  Filed:  February  9, 1988. 

d.  Applicant  North  Board  of  Control 
of  the  (Dwyhee  Project  Irrigation  District. 

e.  Name  of  Project  Mitchell  Butte 
Power  Project. 

f.  Location:  On  the  Bureau  of 
Reclamation's  Mitchell  Butte  Lateral 
near  Aldrian  in  Malheur  County, 
Oregon. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  18  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact  Harry  P.  Hosey, 
President  Hosey  &  Associates 
Engineering  Co.,  2820  Northup  Way, 
Suite  190,  Bellevue.  WA  98004,  (206) 
827-8661. 

i.  Comment  Date:  May  23, 1988. 

j,  FERC  Contact  Thomas  Dean,  (202) 
376-9562. 

k.  Description  of  Application:  The 
Mitchell  Butte  Power  Project  as  licensed 
would  utilize  the  Bureau  of 
Reclamation's  (BOR)  Mitchell  Butte 
Lateral,  and  would  consist  of:  (1)  A 10- 
foot-long  concrete  inlet  structure, 
located  on  the  Mitchell  Butte  Lateral,  37 
feet  upstream  of  the  existing  siphon 
intake;  (2)  a  525-foot-long,  36-inch- 
diameter  concrete  penstock;  (3)  a 
powerhouse  containing  a  single 
generating  unit  with  an  installed 
capacity  of  1,500  kW;  (40  a  20-foot-long 
tailrace  delivering  flows  back  into  the 
Mitchell  Butte  Lateral;  (5)  a  switchyard; 
(6)  a  3-mile-long,  69-kV  transmission  line 
connecting  to  an  existing  BOR 
transmission  line;  and  (7)  appurtenant 
facilities.  The  estimated  average  annual 
energy  generation  is  5.4  GWh. 

The  appUcant  proposes  to  amend  its 
license  by:  (1)  Changing  the  single  1,500- 
kW  generating  unit  to  two  generating 
units  with  an  installed  capacity  of  1,800- 
kW;  and  (2)  rerouting  the  69-kV 
transmission  line  and  increase  the 
length  from  3-miles-long  to  4-miles-long. 


The  estimated  average  annual  energy 
generation  with  the  increased  capacity 
is  5.26  GWh. 

1.  Purpose  of  Project  Project  power 
will  be  purchased  by  Idaho  Power 
Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4,  B,  C. 
andDl 

11a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  7391-005. 

c.  Date  Filed:  March  24, 1988. 

d.  Applicant  Power  House  Systems. 

e.  Name  of  Project  Upper  Israel  River 
Dam  Project. 

f.  Location:  On  the  Israel  River  in 
Coos  County,  New  Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r) 

h.  Applicant  Contact  Mr.  Gregory 
Cloutier,  Power  House  Systems,  RR 1, 
Box  2,  Jefferson,  NH  03583,  (603)  636- 
1154. 

i.  FERC  Contact  Steven  H.  Rossi. 
(202)  376-9814. 

j.  Comment  Date:  June  13, 1988. 

k.  Description  of  Proposed  Surrender: 
The  proposed  project  would  have 
consisted  of:  (1)  A  15-foot-high,  222-foot- 
long  concrete  capped  gabion  weir;  (2)  a 
reservoir  with  a  water  surface  area  of 
3.25  acres,  a  gross  storage  capacity  of  20 
acre-feet,  and  a  water  surface  elevation 
of  914.5  feet  m.s.l.;  (3)  a  12-foot-deep.  18- 
foot-wide,  and  390-foot-long  power 
canal;  (4)  two  powerhouses  located:  (a) 
At  the  dam  containing  one  generating 
unit  with  an  installed  capacity  of  21  kW; 
and  (b)  390  feet  downstream  from  the 
dam  containing  two  generating  units 
with  an  installed  capacity  of  250  kW 
each,  for  a  total  installed  capacity  of  521 
kW;  (5)  a  780-foot-long  tailrace;  (6)  the 
0.48-kV  generator  leads;  (7)  the  single 
phase,  0.48/7.2-kV  step-up  transformer 
(8)  the  600-foot-long,  7.2-kV  transmission 
line;  and  (9)  appurtenant  facilities.  The 
proposed  project  would  have  generated 
up  to  1,925,000  kWh  annually  and  would 
have  been  sold  to  the  Public  Service 
Company  of  New  Hampshire. 

The  licensee  states  that  due  to  higher- 
than-expected  construction  costs  and 
the  inability  of  the  licensee  to  obtain 
financing,  the  licensee  wishes  to 
surrender  fls  license.  No  construction 
has  started. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C. 
and  D2. 

12a.  Type  of  Application: 
Preliminary  Permit 

b.  Project  No.:  10552-000. 

c.  Date  filed:  March  3, 1988. 

d.  Applicant  Contractors  Power 
Group,  Inc. 
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e.  Name  of  Project:  Mile-28  Water 
Power. 

f.  Location:  On  the  Milner-Gooding 
Canal  in  Jerome  County,  Idaho. 
Township  8  South.  Ranges  19  and  20 
East,  Boise  Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-«25(r). 

h.  Applicant  Contact  Mi.  Harold 
Shetler.  Route  4.  Buhl.  ID  83316  (208) 
543-5177. 

i.  FERC  Contact-  Mr.  James  Hunter, 
(202)  376-1943. 

j.  Comment  Date:  June  30. 1988. 

k.  Description  of  Project  The 
proposed  project  would  consist  of:  (1) 
An  80-foot-long  gated  concrete  check 
structure  across  the  canal  channel:  (2)  a 
40-foot-square  forebay/screening  area; 
(3)  a  40-foot-square  powerhouse  built  in 
the  channel  and  partially  into  the  canal 
bank,  containing  two  750-kW  generating 
units;  (4)  excavation  of  1,150  linear  feet 
of  the  downstream  canal  channel;  and 
(5)  a  3.5-mile-long  transmission  line 
connecting  to  existing  distribution  lines. 
The  estimated  cost  of  permit  activities  is 
$16,000. 

1.  Purpose  of  Project  Project  output 
would  be  sold. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS.  A7. 
A9.  AlO.  B.  C.  and  D2. 

13a.  Type  of  Application:  Major 
License. 

b.  Project  No.:  3749-007. 

c.  Date  filed:  April  30. 1987. 

d.  Applicant  Mitex,  Inc. 

e.  Name  of  Project  Yellowtail 
Afterbay. 

f.  Location:  At  the  Yellowtail  Afterbay 
Dam,  which  is  owned  by  the  U.S. 
Department  of  the  Interior.  Bureau  of 
Reclamation,  and  is  on  the  Bighorn 
River  in  Bighorn  County,  Montana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  William  S. 
Fowler,  Mitex,  Inc.,  91  Newbury  Street. 
Boston.  MA  02116,  (617)  424-1888. 

i.  FERC  Contact  Mr.  James  Hunter. 
(202)  376-1943. 

j.  Comment  Date:  Jime  30, 1988. 

k.  Description  of  Project  The 
proposed  project  would  utilize  the 
existing  Yellowtail  Afterbay  Dam  and 
Reservoir  and  would  consist  of:  (1)  An 
intake  structure  with  trash  rack,  fish 
screen,  fish  release  passageway,  and 
bypass  works:  (2)  two  ll-foot-diameter, 
100-foot-long  steel  penstocks;  (3)  a 
reinforced  concrete  poweriiouse  at  the 
downstream  toe  of  the  left  abutment 
containing  two  4.005-kW  generating 
units  with  a  total  average  annual  energy 
output  of  51.49  GWh;  (4)  a  tailrace 
including  two  70-foot-long  box  conduits 
and  rectangular  open  channel  to  the 
riven  and  (5)  a  1,600-foot-long 


transmission  line  connecting  to  a 
Bighorn  County  Electric  Cooperative 
line. 

1.  Purpose  of  Project  Project  output 
would  be  sold  to  the  Montana  Power 
Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9, 
B,  and  C 

Standard  Paragraphs 

A3.  Development  Application 

Any  qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permit  will  not  be  accepted  in  response 
to  this  notice. 

A5.  Preliminary  Permit 

Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  appHcation,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36 
(1985)).  Submission  of  a  timely  notice  of 
intent  allows  an  interested  person  to  file 
the  competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application. 

A  competing  preliminary  permit 
application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.36. 

A7.  Preliminary  Permit 

Any  qualified  development  applicant 
desiring  to  file  a  competing  development 
appUcation  must  submit  to  the 
Commission,  on  or  before  the  specified 
comment  date  for  the  particular 
application,  either  a  competing 
development  application  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
to  file  a  development  application  allows 
an  interested  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  application. 

A  competing  license  apphcation  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.3& 

A8.  Preliminary  Permit 

Public  notice  of  the  filing  of  the  initial 
preliminary  permit  application,  which 


has  already  been  given,  established  the 
due  date  for  filing  competing 
preliminary  permit  and  development 
applications  or  notices  of  intent.  Any 
competing  preliminary  permit  or 
development  application,  or  notice  of 
intent  to  file  a  competing  preliminary 
permit  or  development  application,  must 
be  filed  in  response  to  and  in 
compliance  with  the  public  notice  of  the 
initial  preliminary  permit  application. 
No  competing  appUcations  or  notices  of 
intent  to  file  competing  applications  may 
be  filed  in  response  to  this  notice. 

A  competing  license  application  must 
conform  with  18  CFR  4.30(b)  (10  and  (9) 
and  4.36.         _ 

A9.  Notice  of  Intent 

A  notice  of  intent  must  specify  the 
exact  name,  business  address,  and 
telephone  number  of  the  prospective 
applicant,  include  an  unequivocal 
statement  of  intent  to  submit,  if  such  an 
application  may  be  filed,  either  (1)  a 
preliminary  permit  appHcation  or  (2)  a 
development  application  (specify  which 
type  of  application),  and  be  served  on 
the  apphcant(s)  named  in  this  publi'- 
notice. 

AlO.  Proposed  Scope  of  Studies  Under 
Permit 

A  preliminary  permit  if  issued,  does 
not  authorize  construction.  The  term  of 
the  proposed  preliminary  permit  would 
be  36  months.  The  work  proposed  under 
the  preliminary  permit  would  include 
economic  analysis,  preparation  of 
preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project 

B.  Comments,  Protests,  or  Motions  to 
Intervene 

Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Rules  of  Practice  and  Procedure.  18  CFR 
385.210. 385.211. 385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
Other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particidar  application. 


Filing  and  Service  of  Responsive 
Documents 

Any  filings  must  bear  in  all  capital 
letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION". 
"COMPETING  APPUCATION". 
"PROTEST"  or  ''MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  die  particular 
application  to  which  the  filing  is  in 
response.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426.  An  additional  copy  must  be  sent 
to:  Edward  Abrams.  Acting  Director, 
Division  of  Project  Management.  Federal 
Energy  Regulatory  Commission,  Room 
203-Rfi,  at  the  above  address.  A  copy  of 
any  notice  of  intent  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Dl.  Agency  Comments 

States,  agencies  established  pursuant 
to  federal  law  that  have  the  authority  to 
prepare  a  comprehensive  plan  for 
improving,  developing,  and  conserving  a 
waterway  affected  by  the  project 
Federal  and  state  agencies  exercising 
administration  over  fish  and  wildUfe. 
flood  control,  navigation,  irrigation, 
recreation,  cultural  and  other  relevant 
resources  of  the  state  in  which  the 
project  is  located,  and  affected  Indian 
tribes  are  requested  to  provide 
comments  and  recommendations  for 
terms  and  conditions  pursuant  to  the 
Federal  Power  Act  as  amended  by  the 
Electric  Consumers  Protection  Act  of 
1986.  the  Fish  and  Wildlife  Coordination 
Act  the  Endangered  Species  Act  the 
National  Historic  Preservation  Act  the 
Historical  and  Archeological 
Preservation  Act  the  National 
Environmental  Policy  Act  Pub.  L  88-29. 
and  other  applicable  statutes. 
Reconmiended  terms  and  conditions 
must  be  based  on  supporting  technical 
data  filed  vrith  the  Commission  along 
with  the  recommendations,  in  order  to 
comply  with  the  requirements  in  section 
313(b)  of  the  Federal  Power  Act  16 
U..S.C.  82Sl(b).  that  Commission  findings 
as  to  facts  must  be  supported  by 
substantial  evidence. 

All  other  Federal,  state,  and  local 
agencies  that  receive  this  notice  through 
direct  mailing  from  the  Commission  are 
requested  to  provide  comments  pursuant 
to  the  statutes  listed  above.  No  other 
formal  requests  will  be  made.  Responses 


should  be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  license.  A 
copy  of  the  application  may  be  obtained 
directiy  from  the  appUcant.  If  an  agency 
does  not  respond  to  the  Commission 
within  the  time  set  for  filing,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  response  must  also 
be  sent  to  the  Applicant's 
representatives. 

D2.  Agency  Comments 

Federal,  State,  and  local  agencies  are 
invited  to  file  comments  on  the 
described  appUcation.  (A  copy  of  the 
application  may  be  obtained  by 
agencies  directly  from  the  Applicant)  If 
an  agency  does  not  file  comments  within 
the  time  specified  for  filing  comments,  it 
will  be  presumed  to  have  no  comments. 
One  copy  of  an  agency's  comments  must 
also  be  sent  to  the  Applicant's 
representatives. 

Dated:  April  21. 1988. 
Lois  D.  Cashell. 

Acting  Secretary. 

[FR  Doc.  88-9211  Field  4-26-88: 8:45  am] 
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Docket  Nos.  CP76-311-003,  at  al.] 

Tennessee  Gas  Pipeline  Co.  et  ai.; 
Natural  Gas  Certificate  Rllngs 

April  21. 1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP76-311-003J 

Take  notice  that  on  April  1. 1988, 
Tennessee  Gas  Pipeline  Company, 
(Tennessee)  P.O.  Box  2511.  Houston. 
Texas  77252.  filed  in  Docket  No.  CP76- 
311-003  a  petition  to  further  amend  the 
order  issued  on  October  5. 1976.  as 
amended  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  so  as  to  authorize 
reimbursement  of  Continental  Oil 
Company  (Conoco)  for  the  rental 
charges  for  the  Gibbstown.  Louisiana 
compressor  facilities  subsequent  to 
September  1, 1982.  all  as  more  fully  set 
forth  in  the  petition  to  amend  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Tennessee  states  that  by  the 
Commission's  order  issued  October  5. 
1976.  Tennessee  was  authorized  to 
construct  and  operate,  inter  alia,  two 
660  horsepower  compressor  units  and 
related  facilities  on  its  system  near  Oak 
Grove,  Louisiana  in  order  to  compress 
gas  into  its  system  purchased  from 
producers  in  West  Cameron  Block  66. 
Tennessee  states  that  it  is  obligated  to 
furnish  such  compression  under  the 


terms  of  its  Gas  Purchase  and  Sales 
Agreement  with  Conoco  dated  June  17. 
1976.  The  October  5. 1976  order  required 
such  compression  to  be  installed  within 
one  year  of  that  date. 

Tennessee  states  that  subsequently, 
by  order  of  May  24, 1977,  it  was 
authorized  to  defer  installation  of  the 
Oak  Grove  facihties  until  October  5, 
1978.  pending  determination  by  Conoco 
as  to  whether  they  will  be  needed.  In  the 
interim,  Tennessee  was  authorized  to 
assume  Conoco's  portable  compressor 
rental  charges  for  two  540  horsepower 
rental  units  for  gas  compressed  near 
Gibbstown,  Louisiana.  By  further  order 
of  May  1, 1979,  Tennessee  was 
authorized  to  defer  installation  of  the 
Oak  Grove  Facilities  and  continue  to 
assume  Conoco's  rental  charges  for  the 
Gibbstown  facilities  consisting  of  the 
two  540  horsepower  rental  units  until 
October  5, 1980.  By  order  of  May  10, 
1982,  the  Commission  deleted 
authorization  to  construct  and  operate 
the  Oak  Grove,  Louisiana  compression 
facilities  and  authorized  the  continued 
reimbursement  of  Conoco  at  rates  to  be 
effective  until  September  1, 1982,  at 
which  time  the  charges  were  again 
subject  to  negotiation. 

Tennessee  requests  by  authorization 
to  continue  to  reimburse  Conoco  for 
charges  for  the  Gibbstown  compression 
and  dehydration  facilities  fttjm 
September  1, 1982,  forward. 

"Tennessee  states  that  since  the  order 
of  May  10, 1982,  the  configuration  of  the 
dehydration  and  compressor  facilities 
operated  by  Conoco  at  Gibbstown  for 
the  delivery  of  gas  to  Tennessee  has 
changed  from  time  to  time.  Tennessee 
states  that  a  Gibbstown  compressor 
lease  agreement  undated  but  executed 
on  or  before  September  13, 1984, 
provided  for  the  installation  and 
operation  by  Conoco  at  a  Conoco- 
owned  FE-43  compressor  and  payment 
by  Tennessee  to  Conoco  or  $14,500  per 
month  for  a  term  of  twelve  months 
following  installation.  Further, 
Tennessee  states  a  letter  agreement 
dated  September  13, 1984,  recognized 
that  as  of  September  1, 1982.  Conoco 
was  operatiiig  certain  third  party  leased 
facilities  which  included  a  360,  a  540, 
and  a  1,000  horsepower  compressor  and 
that  the  associated  monthly  rental  rates 
to  be  paid  to  Conoco  effective 
September  1, 1982,  through  May  1, 1985, 
was  $27, 430.93. 

Tennessee  also  states  that  a  letter 
agreement  dated  December  21, 1987, 
recognized  the  two  earlier  agreements, 
reconciled  certain  questions  concerning 
proper  billing  and  payments  with  a 
payment  of  $67,958.87  by  Tennessee  to 
Conoco  and  sets  out  renegotiated 
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monthly  rental  rates  beyond  May  1. 
1985.  From  May  1. 1985  to  December  31. 
1987,  the  monthly  rental  rate  was  set  at 
$18,844.80  which  changed  after  August 
31. 1987,  to  $18,917.60  due  to  changes  in 
equipment  being  operated.  Further,  the 
letter  agreement  of  December  21. 1987, 
recognized  that  the  Conoco  owned  FE- 
43  compressor  was  installed  January  21, 

1985,  thereby  establishing  the  one  year 
term  of  January  21, 1985,  to  January  21. 

1986,  for  a  monthly  reimbursement  of 
$14,500.  it  is  stated.  Tennessee  states 
that  the  monthly  reimbursement  for  the 
period  January  21. 1988,  through  January 
20, 1987,  is  set  at  $12,500  and  after 
January  21, 1987,  at  $10,500. 

Comment  date:  May  12. 1988,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

2.  West  Texas  Gathering  Company 

[Docket  No.  CP88-238-O00] 

Take  notice  that  on  February  22, 1988, 
West  Texas  Gathering  Company  (West 
Texas),  550  WestLake  Park  Boulevard. 
P.O.  Box  4544,  Suite  170.  Houston,  Texas 
77210-4544,  filed  in  Docket  No.  CP88- 
238-000  an  application  pursuant  to 
sections  7(b]  and  7(c)  for  permission  and 
approval  for  a  limited  term 
abandonment  of  a  sale  of  natural  gas  to 
El  Paso  Natural  Gas  Company  (El  Paso) 
and  for  authorization  to  sell  that  gas  in 
interstate  commerce,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

West  Texas  requests  blanket 
abandonment  for  a  three  year  term  for 
sales  services  provided  to  El  Paso  under 
its  FERC  Gas  Tariff  X-1.  West  Texas 
also  requests  a  blanket  certificate 
authorizing  West  Texas'  sales  in 
interstate  commerce  of  gas  formerly  sold 
to  El  Paso,  with  pregranted 
abandonment 

West  Texas  states  that  the  sale  with 
respect  to  which  limited  term 
abandonment  is  sought  involves 
production  from  the  Emperor  and  South 
Kermit  Fields  in  Winkler  County,  Texas. 
It  is  stated  El  Paso  purchases  surplus 
natural  gas  from  these  two  fields 
pursuant  to  a  gas  purchase  agreement 
with  West  Texas  dated  Janaury  8, 1958 


(Agreement).  It  is  indicated  that  since 
1983,  El  Paso's  takes  of  gas  under  the 
Agreement  have  diminished 
substantially  and  are  currently  limited 
to  lease  protection  volumes,  with 
substantial  resumption  of  takes  by  El 
Paso  not  expected  in  the  foreseeable 
future. 

West  Texas  states  that  the  Emperor 
and  South  Kermit  Fields  continue  to  be 
viable  producing  fields  with  great 
operating  potential.  West  Texas  states  it 
is  willing  and  able  to  continue  taking 
and  marketing  this  gas  and  believes  a 
market  exists  for  this  gas  if  processing 
and  treating  arrangements  can  be 
obtained.  Further,  West  Texas  indicates 
that  El  Paso's  diminished  takes,  both  in 
the  past  and  projected  future,  have 
resiilted  in  the  generation  of  substantial 
take-or-pay  claims  under  the  underlying 
gas  purchase  agreements  between  West 
Texas  and  its  producers.  West  Texas 
states  that  it  believes  that  future  take- 
or-pay  claims  may  be  avoided,  and  past 
claims  may  be  ameliorated,  if  gas  flow 
can  be  reestablished. 

Comment  date:  May  12, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraph 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214] 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Conunission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 


Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Conmiission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
imnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  Cashell. 
Acting  Secretary. 

(FR  Doc.  S8-«216  Filed  4-26-68:  8:45  am] 
BauNQ  coat  fTtr-oi-ii 


Office  of  Hearings  and  Appeals 

Cases  Filed;  Week  of  January  15 
Through  January  22, 1986 

During  the  Week  of  January  15 
through  January  22, 1988,  the  appeals 
and  applicafions  for  other  reUef  listed  in 
the  Appendix  to  this  Notice  were  filed 
with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first  All  such 
conunents  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

April  19, 1988. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


UST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

'  CWeekofJanuaiy  15  through  Januaiy  22. 1988] 


Date 


Jan.  21. 1988. 


Name  and  location  of  applicant 


Office  of  Scientific  &  Technical  Information,  Oak 
Ridge.  TN. 


Case  No. 


KFA-01S8 


Type  of  submission 


Appeal  of  an  Information  Request  Derval.  It  granted:  The  Decem- 
t>er  18.  1987  Dectston  and  Order  issued  to  trie  National  Security 
AfchiMe  (Case  No  KFA-0146)  mnJKi  be  nvxMed. 
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Ljst  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

[Week  of  January  15  through  Januwy  22, 1988] 

DMe 

Name  and  location  of  appkcanl 

Case  No. 

Type  of  submisaaon 

January  22. 19e8_. 

South  Di*ota,  Pierre.  SO _ 

RM251-105 

24.  1987,  Deciskxi  and  Order  issued  to  South  Dakota  (Case  No. 
RQ251-406)  would  be  modK«l  raganang  «w  atato's  application 
for  second  stage  refund  in  the  Amooo  II  refund  prooeading. 

Date 

m-Mwnrl 

NMnaofrefimd 

proceeding/Naine 

Case  No. 

7/21/86..- 

Johnson  OR 
Company. 

RF225-10951 

5/5/86 

Asdwraan  Oil 

RF225-10952 

1/19/88 

CopelwidOil 
Company. 

RF265-2596 

1/19/88.- 

Anttxjny  Marino _ 

RF276-298 

8/4/86 

RF225-11004 

3/3/88    .     „ 

Chaaeapeake& 
Potomac  TeL. 

RD272-8718 

3/3/88 .._ 

Amax  Copper,  Inc. .- 

R0272-9615 

3/3/88 

RD272-12164 

3/4/86 

ConelMias 
Corporation. 

RF299-80 

5/5/86 

TempfinOH 
Company. 

RF225-10995 

1/19/88 

HaneyOH 
CoriY>any. 

RF225-10996 

1/19/88 

HaneyOH 
Company. 

RF225-10997 

1/19/88 

HaneyOil 
Company. 

RF225-10998 

1/19/88 

Frankfin  County  Oil 
Company. 

RF225-10999 

1/19/88 

Franklin  County  Oil 
Company. 

RF225-11000 

1/19/88 

Lunde  Fuel  &  Oil 
Supply. 

RF225-11001 

1/19/88 

LundaFuei&OH 
Supply. 

RF22&-11002 

1/19/88 

Lunde  Fuel  a  01 
Supply. 

RF225-11003 

1/tt/88 

Crude  Oil  Refund 

RF272-42200 

thnil/ 

ApplMations 

thru  RF272- 

22/86. 

Received. 

42830 

1/15/88 

Gulf  OH  Refund 

RF300-4783 

thnil/ 

thruRF300- 

22/88. 

Received. 

4900 

[FR  Doc  86-9257  Filed  4-26-«8:  8:45  am] 
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Issuance  of  Proposed  Decision  and 
Order;  Period  of  March  14  Through 
April  1, 1968 

During  the  period  of  March  14  through 
April  1, 1988,  the  proposed  decision  and 
order  summarized  below  was  issued  by 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy  with  regard  to 
an  application  for  exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205,  Subpart  D],  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations. 


the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Cc^ies  of  the  full  text  of  the  proposed 
decision  and  order  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-344, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  pjn.  and  5:00  p jn.,  except 
Federal  holidays. 
April  19, 1988. 
George  B.  Brezoay, 

Director,  Office  of  Hearings  and  Appeals. 
Kasigluk.  Inc..  Kasigluk,  AK  KEE-0153 

Kasigluk,  Inc.  filed  an  Application  for 
Exception  from  the  requirement  of  filing 
Form  EIA-782a  entitled  "Resellers/ 
Retailers'  Monthly  Petroleimi  Product 
Sales  Report"  The  exception  request,  if 
granted,  would  reUeve  Kasigluk  of  the 
requirement  of  filing  the  Form.  On 
March  29, 198a  the  Department  of 
Energy  issued  a  Proposed  Decision  and 
Order  which  tentatively  determined  that 
the  exception  request  be  denied. 

FR  Doc.  88-9258  Filed  4-26-68;  8:45  am] 
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issuance  of  Proposed  Decision  and 
Orden  Week  of  AprN  4  Through  April  8, 
1988 

During  the  week  of  April  4  through 
April  8, 1988,  the  proposed  decision  and 
order  summarized  below  was  issued  by 


the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy  vnth  regard  to 
an  application  for  exception. 

Under  the  procediu'al  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205,  Subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  of  an  aggrieved 
person  receives  actual  notice,  whichever 
occtu^  first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  ^o  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  this  proposed 
decision  and  order  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue  SW..  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hoiu^  of  1:00  p.m.  and  5:00  p.m.,  except 
Federal  holidays. 
April  19, 1988. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 

Doyle  Brothers,  Inc.,  Pasco,  WA,  KEE- 
0139 
Doyle  Brothers,  Inc.  filed  an 
Application  for  Exception  from  the 
provisions  of  filing  Form  EIA-782B, 
entitled  "Resellers/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  The 
exception  request,  if  granted,  would 
relieve  Doyle  Brothers  of  the 
requirement  of  filing  the  Form.  On  April 
6, 1988,  the  Department  of  Energy  issued 
a  Proposed  Decision  and  Order  which 
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tentatively  determined  that  the 
exception  request  be  denied. 

(FR  Doc.  88-9259  Piled  4-26-88;  8:45  am] 

HIXMO  CODE  MS0-01-II 


Objection  to  Proposed  Remedial  Order 
FUed;  Period  of  Iterdi  21  Through 
AprHI,  1988 

During  the  period  of  March  21  through 
April  1, 1988,  the  notice  of  objection  to 
proposed  remedial  order  listed  in  the 
Appendix  to  this  Notice  was  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Any  person  who  wishes  to  participate 
in  the  proceeding  the  Department  of 
Energy  will  conduct  concerning  the 
proposed  remedial  order  described  in 
the  Appendix  to  this  Notice  must  file  a 
request  to  participate  pursuant  to  10 
CFR  205.194  within  20  days  after 
publication  of  this  Notice.  The  Offil;e  of 
Hearings  and  Appeals  will  then      | 
deterinine  those  persons  who  may 
participate  on  an  active  basis  in  die 
proceeding  and  will  prepare  an  official 
service  list,  which  it  will  mail  to  all 
persons  who  filed  requests  to 
participate.  Persons  may  also  be  placed 
on  the  official  service  list  as  non- 
participants  for  good  cause  shown. 

All  requests  to  participate  in  this 
proceeding  should  be  filed  with  the 
Office  of  Hearings  and  Appeals. 
Department  of  Energy,  Washington,  DC 
20585. 

April  19. 1988. 
Gflotge  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 

Intercontinental  Oil  Co.,  Inc.,  Houston, 
TX:  KRO-0660,  Crude  Oil 

On  March  29, 1988,  Intercontinental 
Oil  Co..  Inc..  6363  Woodway,  Suite  1100, 
Houston.  Texas  77057  and  die  State  of 
California  filed  Notices  of  Objection  to  a 
Proposed  Remedial  Order  (PRO)  which 
the  Houston  Office  of  the  Economic 
Regulatory  Administration  issued  to  the 
firm  on  October  6. 1987.  In  the  PRO  the 
ERA  found  that  during  various  periods 
from  November  1975  to  September  1978. 
Intercontinental  improperly  certified 
crude  oil.  charged  prices  for  crude  oil  in 
excess  of  its  actual  purchase  prices 
without  providing  any  service  or  other 
function  traditionally  and  historically 
associated  with  the  resale  or  crude  oil. 
and  resold  crude  oil  at  a  monthly 
average  markup  in  excess  of  its 
applicable  permissible  average  markup. 

According  to  the  PRO  the  violation 
resulted  in  $1,576,305  of  overcharges. 
[FR  Doc.  88-9260  Filed  4-26-88;  8:45  am] 

MUJNO  COOC  MM-AI-M 


Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 
ACnON:  Notice  of  proposed 
implementation  of  special  refund 
procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
appropriate  procedures  to  be  followed  in 
refunding  to  adversely  affected  parties 
$60,000  obtained  as  a  result  of  a  Consent 
Order  that  the  DOE  entered  into  with 
Evett  Oil  Company  (Case  No.  KEF- 
0020],  a  reseller-retailer  of  petroleum 
products  located  in  Comanche,  Texas. 
The  money  is  being  held  in  escrow 
following  the  settlement  of  enforcement 
proceedings  brought  by  the  DOE's 
Economic  Regulatory  Administration. 

DATC  AHP  address:  Comments  must  be 
filed  on  or  before  May  27, 1988,  and 
should  be  addressed  to  the  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue  SW., 
Washington  DC  20585.  All  comments 
should  conspicuously  display  a 
reference  to  case  number  KEF-0020. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

Thomas  L  Wieker,  Office  of  Hearings 
and  Appeals,  Department  of  Energy, 
lOOO  Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586-2390. 
SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  procedural 
regulations  of  the  Department  of  Energy, 
10  CFR  205.282(b),  notice  is  hereby  given 
of  the  issuance  of  the  Proposed  Decision 
and  Order  set  out  below.  The  Proposed 
Decision  relates  to  a  July  1, 1985  consent 
order  between  the  DOE  and  Evett  Oil 
Company  (Evett).  That  consent  order 
setUed  certain  disputes  between  the  firm 
and  the  DOE  concerning  Evett's  possible 
violations  of  DOE  regulations  in  its  sales 
of  refined  petroleum  products.  The 
consent  order  covers  the  period  March 
1, 1979  dirough  March  31, 1980. 

The  Proposed  Decision  sets  forth  the 
procedures  and  standards  that  the  DOE 
has  tentatively  formulated  to  distribute 
the  contents  of  an  escrow  account  in  the 
amount  of  $60,000,  funded  by  Evett 
pursuant  to  the  consent  order.  The  DOE 
has  proposed  that  the  consent  order 
fund  be  disbursed  to  purchasers  of  Evett 
products  that  were  allegedly 
overcharged  by  Evett  in  its  sales  of 
refined  products.  Under  the  proposed 
procedures,  purchasers  of  Evett  refined 
products  may  file  claims  for  refunds 
from  the  escrow  fund.  The  amount  of  the 
refund  available  to  an  applicant  will 
generally  be  a  pro  rata  or  volumetric 
share  of  the  Evett  consent  order.  In 


order  to  obtain  a  refund,  each  claimant 
will  be  required  to  submit  a  schedule  of 
its  monthly  purchases  of  covered 
products  from  Evett.  Reseller-retailer 
claimants  will  be  required  to  show 
injury.  The  specific  requirements  for 
proving  injury  are  set  forth  in  the 
Proposed  Decision  and  Order. 

Applications  for  Refund  shoidd  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized.  Any 
member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures.  Such 
parties  are  requested  to  submit  two 
copies  of  their  conunents.  Comments 
should  be  submitted  within  30  days  of 
publication  of  this  notice.  All  comments 
received  in  this  proceeding  will  be 
available  for  public  inspection  between 
1:00  and  5:00  p.m.,  Monday  through 
Friday,  except  federal  holidays,  in  the 
Public  reference  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234, 1000  Independence  Avenue  SW., 
Washington.  DC  20585. 

Dated:  April  2a  1988 
Geoige  B.  Braznay, 

Office  of  Hearings  and  Appeals. 

Proposed  Decision  and  Order 

April  20,  ig8a 

Name  of  Firm:  Evett  Oil  Company. 

Date  of  Filing:  March  25, 1986. 

Case  Number.  KEF-0020. 

On  March  25, 1986,  the  Economic 
Regidatory  Administration  (ERA)  of  the 
Department  of  Energy  (DOE)  filed  a    - 
petition  with  the  Office  of  Hearings  and 
Appeals  (OHA)  requesting  that  the  OHA 
formulate  and  implement  procedures  for 
distributing  funds  obtained  through  the 
settlement  of  enforcement  proceedings 
involving  Evett  Oil  Company  (Evett).  10 
CFR  Part  205,  Subpart  V.  This  Proposed 
Decision  and  Order  sets  forth  the  OHA's 
tentative  plan  for  distributing  these 
funds  to  quahfied  refund  applicants. 
Because  the  procedures  set  forth  in  this 
Decision  and  Order  are  in  proposed 
form,  no  refund  applications  should  be 
filed  at  this  time.  A  final  determination 
will  be  issued  at  a  later  date  announcing 
that  the  filing  of  Evett  refund 
applications  is  authorized. 

I  Background 

Evett  was  a  "reseller-retailer"  of 
refined  petroleum  products  as  that  term 
was  defined  in  10  CFR  212.31  and  was 
subject  to  the  DOE  Mandatory 
Petroleum  Price  Regulations.  On  the 
basis  of  an  extensive  audit  of  the  firm's 
pricing  practices  during  the  period 
March  1, 1979  through  March  31, 1980 
(the  consent  order  period),  the  ERA 


allied  in  a  Proposed  Remedial  Order 
(PRO)  that  Evett  committed  pricing 
violations  with  respect  to  its  sales  of 
motor  gasoline.^  In  order  to  setUe  all 
claims  and  disputes  between  Evett  and 
the  DOE,  the  two  parties  entered  into  a 
consent  order  that  became  final  on  July 
1, 1985.  The  Consent  Order  covers 
Evett's  sales  of  refined  petroleum 
products  during  the  consent  order 
period. 

Under  the  terms  of  the  Consent  Order. 
Evett  agreed  to  deposit  $60,000  into  an 
interest-bearing  escrow  account  for 
ultimate  distribution  by  the  DOE.  The 
consent  order  monies  were  paid  in  full 
on  July  16, 1985.  This  Proposed  Decision 
and  Order  concerns  the  distribution  of 
those  funds.  Comments  are  solicited  on 
these  proposed  procedures. 

//.  Proposed  Refund  Procedures 

We  propose  that  firms  and  individuals 
that  purchased  Evett  refined  products 
during  the  consent  order  period  may  file 
claims  in  this  proceeding.  From  our 
experience  with  Subpart  V  refund 
proceedings,  we  believe  that  potential 
claimants  will  fall  into  the  following 
categories:  (1)  End-users,  i.e.,  consumers 
who  used  Evett  refined  products;  (2) 
regulated  non-petroleum  industry 
entities  that  used  Evett  products  in  their 
businesses,  or  cooperatives  that 
purchased  Evett  products  for  their 
businesses:  and  (3)  resellers,  retailers  or 
refiners  who  resold  Evett  products. 

In  establishing  the  procedures  that 
will  govern  the  Evett  Special  Refund 
Proceeding,  we  propose  to  adopt  certain 
presumptions  that  will  permit  claimants 
to  participate  in  the  refund  process 
without  incurring  inordinate  expense 
and  will  enable  die  OHA  to  consider 
refund  applications  in  the  most  efficient 
manner  possible.^  American  Pacific 
International.  14  DOE  |  85,158  (1988) 
(API).  First,  we  propose  to  adopt  a 
presumption  that  the  alleged 
overcharges  were  dispersed  equally 
among  all  sales  of  refined  petroleum 
products  made  by  Evett  during  the 
consent  order  period  and  that  refunds 
should  therefore  be  made  on  volumetric 
basis.  In  the  absence  of  better 
information,  a  volumetric  refund 
presumption  is  sound  because  the  DOE 
price  regulations  generally  required  a 
regulated  firm  to  account  for  increased 
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costs  on  a  firm-wide  basis  in 
determining  its  prices.  API,  14  DOE  at 
88,293.' 

Under  the  volumetric  refund  approach 
we  propose  to  adopt,  a  claimant  will  be 
eligible  to  receive  a  refund  equal  to  the 
number  of  gallons  purchased  times  the 
per  gallon  refund  amount  plus  accrued 
interest  Allocating  the  alleged 
violations  on  a  volumetric  basis  results 
in  a  maximum  refund  amount  of  $.0133 
per  gallon  (hereinafter  referred  to  as  the 
volumetric  refund  amount).* 

We  also  propose  to  adopt  a  number  of 
injury  presumptions  that  will  simplify 
and  streamline  the  refund  process. 
These  presumptions  will  excuse 
members  of  certain  applicant  categories 
from  proving  that  they  were  injured  by 
Evett's  alleged  overcharges.  We  will 
discuss  these  presumptions  and  the 
shoiying  that  each  type  of  applicant 
must  make  in  Section  11(A)  below. 

(A)  Specific  Application  Requirements 
for  Each  Category  of  Refund  Applicants 

(1)  Refund  Applications  of  End-Users 

We  propose  to  adopt  a  presumption 
that  end-users  or  ultimate  consumers 
whose  businesses  are  unrelated  to  the 
petroleum  industry  were  injured  by 
Evett's  alleged  overcharges.  Unlike 
regulated  firms  in  the  petroleum 
industry,  end-users  generally  were  not 
subject  to  price  controls  during  the 
consent  order  period.  Moreover,  they 
were  not  required  to  keep  records  that 
justified  selling  price  increases  by 
reference  to  cost  increases.  For  these 
reasons,  an  analysis  of  the  impact  of  the 
alleged  overcharges  on  the  final  pricey 
of  non-petroleum  goods  and  services 
would  be  beyond  the  scope  of  a  special 
refund  proceeding.  See:  e.g.,  Dorchester 
Gas  Corp.,  14  DOE  \  85,240  at  88,450 


■  The  BRA  Issued  a  PRO  to  Evett  on  September 
2a  1982.  See  Evett  Oil  Company.  No.  HRO-0098 
(dismissed  on  November  26. 19S5). 

*  The  Subpart  V  regulations  specifically  authorize 
the  use  of  presumption*  in  special  refund 
proceedings.  10  CFR  Part  205.  Subpart  V. 


'  Nevertheless,  we  recognize  that  the  impact  of 
Evett's  pricing  practices  on  an  individual  purchaser 
may  have  been  greater  than  the  apportioned 
amount.  We  therefore  propose  that  the  volumetric 
presumption  will  be  rebuttable,  and  we  will  allow  a 
claimant  to  submit  evidence  detailing  the  specific 
overchar^  that  it  incurred  in  order  lo  be  eligible  for 
a  larger  refund.  See,  e.g..  Standard  Oil  Co. 
(IndianaJ/Army  and  Air  Force  Exchange  Service.  12 
DOE  185,015  (1984). 

*  To  compute  this  figure,  wi  first  estimated  that 
Evett's  sales  of  refined  products  during  the  consent 
order  period  totalled  approximately  4.50a000 
gallons.  This  figure  was  obtained  from  sales  data 
supplied  by  Evett  and  verified  by  Mr.  Clarence 
Evett,  president  and  owner  of  Evett  Oil  Company. 
See  memorandum  of  March  21. 1988  telephone 
conversation  between  Mr.  Clarence  Evett  of  Evett 
Oil  Company  and  Marisa  T.  Arico.  OHA  Staff 
Analyst  Dividing  this  total  volume  into  the  $60,000 
received  from  Evett  yields  a  volumetric  refund 
amount  of  S.0133,  exclusive  of  interest.  Each 
successful  applicant  will  also  receive  a  pro  rata 
share  of  interest,  which  will  increase  over  time  and 
will  be  computed  for  each  refund  at  the  time  of 
payment. 


(1986).  We  propose,  therefore,  that  end- 
users  of  Evett  products  need  only 
establish  that  they  were  ultimate 
consumers  of  a  specific  volume  of  Evett 
products  to  qualify  for  a  refund  of  their 
full  allocable  share. 

(2)  Refund  Applications  of  Cooperatives 
and  Regulated  Firms 

We  propose  that  firms  whose  prices 
for  goods  and  services  are  regulated  by 
a  government  agency  or  by  the  terms  of 
a  cooperative  agreement  will  not  be 
required  to  demonstrate  injury  as  a 
result  of  alleged  overcharges  on  Evett 
refined  products.  Although  such  firms, 
e.g.,  public  utilities  and  agricultural 
cooperatives,  generally  would  have 
passed  any  overcharges  through  to  their 
customers,  they  generally  would  pass 
throu^  any  refunds  as  well.  Therefore, 
we  propose  to  require  that  such 
applicants  certify  that  they  will  pass  any 
refund  received  through  to  their 
customers.  We  further  propose  that  such 
applicants  provide  us  with  a  detailed 
explanation  how  they  plan  to 
accomplish  this  restitution  and  how  they 
will  notify  the  appropriate  regulatory 
body  or  membership  group  of  their 
receipt  of  the  refund  money.  See  Office 
of  Special  Counsel  9  DOE  f  82,538  at 
85,203  (1982).  We  note,  however,  diat  a 
cooperative's  sales  of  Evett  products  to 
non-members  will  be  treated  in  the 
same  manner  as  sales  by  other  resellers. 

(3)  Refimd  Applications  of  Resellers. 
Retailers  and  Refiners 

We  propose  to  adopt  a  presumtpion, 
as  we  have  in  many  previous  cases,  that 
purchasers  seeking  small  refunds  were 
injured  by  Evett's  pricing  practices.  See, 
e.g.,  UbanOil  Co.,  9  DOE  \  82,541  at 
85,224-25  (1982)  [Uban).  We  recognize 
that  the  cost  to  the  applicant  of 
gathering  evidence  of  injury  to  support  a 
small  refund  claim  could  exceed  die 
expected  refund.  Consequently,  without 
simplified  procedures,  some  injured 
parties  would  be  denied  an  opportunity 
to  obtain  a  refund.  Under  the  small- 
claims  presumption,  a  claimant  seeking 
total  refunds  of  $5,000  or  less  will  not  be 
required  to  submit  any  evidence  of 
injury  beyond  establishing  the  volume  of 
Evett  products  it  purchased  during  the 
consent  order  period.  See  Texas  Oil  & 
Gas  Corp.,  12  DOE  H  85,069  at  88.210 
(1984). 

We  propose  that  if  a  reseller,  retailer 
or  refiner's  claim  exceeds  $5,000,  it  will 
be  required  to  provide  a  detailed 
demonstration  of  injury.  First  a  firm  is 
generally  required  to  provide  a  monthly 
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schedule  of  its  "banks"  of  unrecouped 
increased  product  costs  for  each  product 
that  it  purchased  from  Evett  during  the 
consent  order  period.  '  We  further 
propose  that  a  firm  must  show  that 
maricet  conditions  forced  it  to  absorb  the 
alleged  overcharges.  Such  a  showing 
might  be  made  through  a  demonstration 
of  lowered  profit  margins,  decreased 
maricet  share,  or  depressed  sales  volume 
during  the  period  of  purchases  from 
Evett.  API,  14  DOE  at  88.295.  If  a 
claimant  elects  not  to  submit  a  detailed 
demonstration  of  injury,  it  may  still 
apply  for  a  small  claims  refund  of  $5,000, 
plus  accrued  interest. 

(B)  General  Refund  Application 
Requirements 

In  addition  to  the  specific 
requirements  outlined  above,  all 
Applications  for  refund  must  be  in 
writing  and  must  be  signed  by  the 
applicant.  An  application  must  refer  to 
the  Evett  Oil  Company  Special  Refund 
Proceeding  (Case  No.  KEF-0020).  If  an 
apphcant  indirectly  purchased  Evett 
reined  products  from  a  reseller,  it  must 
explain  why  it  believes  that  the  products 
originated  with  Evett  and  must  identify 
the  reseller  from  which  the  product  was 
purchased. 

If  a  claimant  made  only  sporadic 
purchases  of  significant  volumes  of 
Evett  product,  we  will  consider  that 
claimant  to  be  a  spot  purchaser.  We 
propose  to  adopt  (he  rebuttable 
presumption  that  claimants  who  made 
only  spot  purchases  from  Evett  were  not 
injured.  Spot  purchasers  tend  to  have 
considerable  discretion  in  where  and 
when  to  make  purchases.  Therefore, 
they  generally  would  not  have  made 
spot  purchases  from  Evett  unless  they 
were  able  to  pass  through  the  full 
amount  of  any  price  increases  to  their 
own  customers.  See  Office  of 
Enforcement.  8  DOE  ^  82.597  (1981). 
Therefore,  a  firm  that  made  only  spot 
purchases  from  Evett  will  not  receive  a 
refund  unless  it  presents  evidence 
rebutting  the  spot  purchaser 
presumption  and  establishing  the  extent 
to  which  it  was  injured. 

Finally,  as  in  previous  cases,  we 
propose  to  adopt  the  rebuttable 
presumption  that  consignees  of  Evett's 
refined  products  were  not  injured  by 
Evett's  alleged  pricing  violations.  See, 
e.g..  Jay  Oil  Co.,  16  DOE  H  85,147  (1987). 
A  consignee  agent  is  a  firm  that 
distributed  covered  products  pursuant  to 


•  A  "bank"  must  be  equal  to  (ha  amount  of  the 
refund  claimed  beginning  with  the  first  month  of  the 
period  for  which  a  refund  Is  claimed  through  the 
date  on  which  either  that  product  was  decontrolled 
or  the  banking  regulations  expired. 


a  contractual  agreement  with  its 
supplier,  under  which  the  supplier 
retained  title  to  the  products,  specified 
the  price  to  be  paid  by  the  purchaser 
and  paid  the  consignee  a  commission 
based  upon  the  volume  of  covered 
products  it  distributed.  10  CFR  212.31 
(definition  of  "consignee  agent").  A 
consignee  may  rebut  this  presumption  of 
non-injury  by  establishing  that  "(its] 
sales  volumes,  and  [its]  corresponding 
commission  revenues,  declined  due  to 
the  alleged  uncompetitiveness  of  [the 
consent  order  firm's  pricing]  practices. 
See  Gulf  Oil  Corp./C.F.  Canter  Oil  Co.. 
13  DOE  1  85,388  at  88,962  (1986). 

We  propose  to  establish  a  minimum 
amount  of  $15.00  for  refund  claims.  We 
have  found  through  our  experience  in 
prior  refund  cases  that  the  cost  of 
processing  claims  in  which  refunds  of 
less  than  $15.00  are  sought  outweighs 
the  modest  benefits  of  restitution  in 
those  situations.  Uban,  9  DOE  at  85,225. 

(C)  Distribution  of  the  Remainder  of  the 
Consent  Order  Funds 

In  the  event  that  money  remains  after 
all  refund  claims  from  the  Evett  fund 
have  been  analyzed,  those  funds  in  that 
account  will  be  disbitrsed  in  accordance 
with  the  provisions  of  the  Petroleum 
Overcharge  Distribution  and  Restitution 
Act  of  1986.  H.R.  5400.  Title  III,  99th 
Cong.  2d  Session.  Cong.  Rec.  H11319-21, 
(Daily  E.  October  17, 1986). 

///.  Conclusion 

Applications  for  Refund  should  not  be 
filed  at  this  time.  Detailed  procedures 
for  filing  Applications  for  Refund  will  be 
provided  in  a  final  Decision  and  Order. 
Before  distributing  any  portion  of  the 
consent  order  fund,  we  intend  to 
publicize  the  distribution  process,  to 
solicit  comments  on  the  proposed  refiuid 
procedures,  and  to  provide  an 
opportunity  for  any  potential  claimants 
to  file  a  claim.  Comments  regardi(ig  the 
tentative  distribution  process  set  forth  in 
this  Proposed  Order  should  be  filed  with 
the  office  of  Hearings  and  Appeals 
within  30  days  of  publication  of  this 
Proposed  Order  in  the  Federal  Register. 

It  is  Therefore  Ordered  That- 
The  refund  amount  remitted  to  the 
Department  of  Energy  by  Evett  Oil 
Company,  pursuant  to  the  Consent 
Order  executed  on  July  1, 1985  will  be 
distributed  in  accordance  with  the 
foregoing  decision. 

(FR  Doc.  88-9281  Filed  4-26-88:  8:45  am] 

BILUNG  CODE  C480-01-W 


ENVIRONMENTAL  PROTECTION 
AGENCY 

I0P^50678;  FRL-3369-9] 

Issuance  of  Experimantal  Use  Permits 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMAHY:  EPA  has  granted 
experimental  use  permits  to  the 
following  applicants.  These  permits  are 
in  accordance  with,  and  subject  to,  the 
provisions  of  40  CFR  Part  172,  which 
defines  EPA  procedures  with  respect  to 
the  use  of  pesticides  for  experimental 
purposes. 

FOR  FURTHER  INFORMATION  CONTACT 

By  mail:  Regisfration  Division  (TS- 
767C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.  SW..  Washington.  DC  20460. 

In  person  or  by  telephone:  Contact  the 
product  manager  at  the  following 
address  at  the  office  location  or 
telephone  number  cited  in  each 
experimental  use  permit:  1921  Jefferson 
Davis  Highway,  Arlington,  VA. 

SUPPLEMENTARY  INFORMATION:  EPA  has 

issued  the  following  experimental  use 
permits. 

27S-EUP-47.  Extension.  Abbott 
Laboratories,  Chemical  and  Agricultural 
Products  Division,  1400  Sheridan  Road, 
North  Chicago,  IL  60064.  This 
experimental  use  permit  allows  the  use 
of  30  grams  of  the  plant  growth  regulator 
gibberellin  acid  on  30,000  poimds  of 
lemons  to  evaluate  the  control  of  the 
susceptibility  of  sour  rot  decay  on 
lemons  during  storage.  The  program  is 
authorized  only  in  the  States  of  Arizona 
and  California.  The  experimental  use 
permit  is  effective  from  March  14, 1988 
to  November  30, 1988.  (Robert  Taylor, 
PM  25,  Rm.  245,  CM#2,  (703-557-1800)) 

1471-EUP-95.  Issuance.  Elanco 
Products  Company,  P.O.  Box  708, 
Greenfield,  IN  46140.  (Richard 
Mountfort.  PM  23.  Rm.  237,  CM#2,  (703- 
557-1830)) 

1471-EUP-98.  Elanco  Products 
Company,  P.O.  Box  708,  Greenfield,  IN 
46140.  This  experimental  use  permit  and 
the  one  above  both  allow  the  use  of  320 
pounds  of  the  herbicide  fluridone  on  80 
acres  of  canals  to  evaluate  the  control  of 
aquatic  plant  management.  Both 
programs  are  authorized  only  in  the 
State  of  Florida.  The  experimental  use 
permits  are  effective  from  March  16. 
1988  to  March  16, 1990.  The  permits  will 
use  the  same  active  ingredient  but 
different  formulations.  (Richard 
Mountfort.  PM  23,  Rm.  237.  CM#32, 
(703-557-1830)) 


Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  product  managers. 
Inquiries  concerning  these  permits 
should  be  directed  to  the  persons  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  8  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  legal  holidays. 

Authority:  7  U.S.C.  136c. 
Dated:  April  14. 1988. 
Edwin  F.  Tinsworth, 

Director,  Registration  Division,  Office  of 

Pesticide  Programs. 

[FR  Doc.  88-9099  Filed  4-26-88: 8:45  am] 

MLUNO  CODE  (SM-M-M 


(FRL  3370-7] 

Proposed  Environmental  Response, 
Compensation  and  Liability  Act 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed 
administrative  settlement  and  request 
for  public  comment. 

summary:  The  U.S.  Environmental 
Protection  Agency  is  proposing  lo  enter 
into  an  adminisfrative  settlement  to 
resqlve  claims  under  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act.  Notice 
is  being  published  to  inform  the  public 
of  the  proposed  settlement  and  of  the 
opportunity  to  comment.  This  settlement 
is  intended  to  resolve  the  past 
administrative  or  civil  liabilities  of  48 
parties  for  costs  incurred  by  EPA  at 
Bourdeaudhui  and  Kapinos  Superfund 
Sites. 

date:  Comments  must  be  provided  on  or 
before  May  27. 1988. 
ADDRESS:  Comments  should  be 
addressed  to  the  Regional 
Administrator.  U.S.  Environmental 
Protection  Agency.  Region  I,  J.F.K. 
Federal  Building.  Boston.  Massachusetts 
02203,  and  should  refer  to:  In  Re  the 
Bourdeaudhui  and  Kapinos  Willington, 
Connecticut,  U.S.  EPA  Docket  No.  1-88- 
1046. 

FOR  FURTHER  INFORMATION  CONTACT 

Jeremy  M.  Firestone,  U.S.  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel,  RRC-2203.  J.F.K.  Federal 
Building,  Room  2203,  Boston,  MA  02203, 
(617)  565-3440. 
SUPPLEMENTARY  INFORMATION: 

Nottce  of  Administrative  Settlement 

In  accordance  with  section  122(i](l)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 


Act  of  1980.  as  amended  (CERCLA). 
notice  is  hereby  given  of  a  proposed 
adminisfrative  settlement  concerning 
the  Bourdeaudhui  and  Kapinos 
Superfund  Sites  in  Willington. 
Connecticut.  Section  122(h)  of  CERCLA 
provides  EPA  with  authority  to  consider, 
compromise  and  settle  a  claim  for  costs 
incurred  by  the  United  States  if  the 
claim  has  not  been  referred  to  the 
Department  of  Justice.  Because  the 
United  States  has  incurred  costs  of  less 
than  $500,000  dollars  at  each  Site,  EPA 
may  settle  the  claim  without  prior 
written  approval  of  the  Attorney 
General,  liiis  Notice  pertains  to  the 
settlement  of  a  claim  that  has  not  been 
referred  to  the  Department  of  Justice. 
Below  are  listed  the  parties  who  have 
executed  signature  pages  committing 
them  to  participate  in  this  settlement. 

Dental  Associates;  Ronald  J.  Bauerle; 
David  J.  Bloom.  Jr.;  William  J.  Brady; 
Donald  J.  Bucalo;  Lyim  Bucalo;  Michael 
Bulick;  Raymond  P.  Cashman;  Albert 
Chamey;  Arnold  L  Chassanoff;  William 
Corriveau;  Richard  C.  Crepeau;  Edward 
S.  Drysgula;  William  M.  Dupont; 
Raymond  Eger;  Donald  L.  Farley; 
Norman  Farr,  Ronald  Gintowt;  Warren 
Graham;  Harold  Hutensky;  Robert 
Jakubiec;  Robert  Jung;  Frederick 
Kapinos;  Theodor  C.  Koemer;  Paul 
LaRochelle;  Arthur  Lepine;  Constantinos 
Levanos;  Hugh  D.  MacArthur;  George 
Maillard;  Edward  McFarland;  Francis 
McNulty;  George  Nieske;  Morton 
Oberstein;  Roger  A.  Preston:  Michael  A. 
Quarto;  Sedrick  Rawlins;  James  B.  Reid; 
John  A.  Salius;  Robert  Schreibman; 
Philip  T.  Sehl;  Jacob  Shapera;  Frank  W. 
Sherwood;  Earle  Tompkins;  George  C. 
Valentine;  John  J.  Valigorsky;  Robert 
Van  Valkenburg;  Mario  Varzeas;  and 
Joseph  R.  Zaientz. 

These  48  Settling  Parties  will  pay  an 
estimated  $64,099.40  dollars  in 
settlement  payments  imder  this 
agreement.  $64,099.40  dollars  represents 
a  payment  equal  to  70%  and  80%  of  the 
Settling  Parties'  aggregate  voltmietric 
shares  at  the  Bourdeaudhui  and  Kapinos 
Sites,  respectively,  plus  $182  dollars  for 
each  identified  Bourdeaudhui  Site 
Settling  Party  for  whom  no  volume  was 
assigned.  In  exchange  for  this  settlement 
payment,  EPA  covenants  not  to  sue  the 
Settling  Parties  for  past  civil  or 
adminisfrative  liabilities  in  connection 
with  the  two  Sites. 

EPA  will  receive  written  comments 
relating  to  this  agreement  for  thirty  days 
from  the  date  of  publication  of  this 
notice. 

A  copy  of  the  proposed  adminsfrative 
settlement  agreement  may  be  obtained 
in  person  or  by  mail  from  EPA's  Region  I 
Office  of  Regional  Counsel,  J.F.K. 
Federal  Building.  Boston.  Massachusetts 


02203.  Additional  background 

information  relating  to  the  settlement  is 

available  for  review  at  the  EPA's  Region 

I  Office  of  Regional  Counsel. 

Michael  R.  Deland. 

Regional  Administrator. 

[FR  Doc.  88-9292  Filed  4-26-68:  8:45  am] 

BILUNQ  CODE  UM-tO-H 


IFRL  3370-8] 

Proposed  Settlement  under  122(h)  of 
Environmental  Response, 
Compensation,  and  Liability  Act 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed 
administrative  settlement  and  request 
for  public  comment. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  is  proposing  to  enter 
into  an  adminisfrative  settlement  to 
resolve  claims  under  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act.  Notice 
is  being  published  to  inform  the  public 
of  the  proposed  settlement  and  of  the 
opportunity  to  comment.  This  settlement 
is  intended  to  resolve  the  past 
administrative  or  civil  liabilities  of  10 
parties  for  costs  incurred  by  EPA  at 
Bourdeaudhui  and  Kapinos  Superfund 
Sites. 

DATE:  Comments  must  be  provided  on  or 
before  May  27. 1988. 
ADDRESS:  Comments  should  l>e 
addressed  to  the  Regional 
Adminisfrator,  U.S.  Environmental 
Protection  Agency,  Region  I.  J.F.K. 
Federal  Building,  Boston, 
Massachusetts,  02203,  and  should  refer 
to:  In  Re  the  Burdeaudhui  and  Kapinos 
Sites  in  Willington,  Connecticut,  U.S. 
EPA  Docket  No.  1-88-1047. 

FOR  FURTHER  INFORMATION  CONTACT 

Jeremy  M.  Firestone.  U.S.  Environmental 

Protection  Agency,  Office  of  Regional 

Counsel,  RRC-2203,  J.F.K.  Federal 

Building,  Room  2203,  Boston,  02203,  (617) 

565-3440. 

SUPPLEMENTARY  INFORMATION: 

Notice  of  Adminisfrative  SetUement 

In  accordance  with  section  122(i](l)  of 
the  Comprehensive  Envfronmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  (CERCLA), 
notice  is  hereby  given  of  a  proposed 
adminisfrative  settiement  concerning 
the  Bourdeaudhui  and  Kapinos 
Superfimd  Sites  in  Willington. 
Connecticut.  Section  122(h)  of  CERCLA 
provides  EPA  wiht  authority  to  consider, 
compromise  and  settle  a  claim  for  costs 
incurred  by  the  United  States  if  the 
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claim  has  not  been  referred  to  the  i 
Department  of  Justice.  Because  thej 
United  States  has  incurred  costs  of  less 
than  $500,000  dollars  at  each  Site,  BPA 
may  setUe  the  claim  without  prior  | 
written  approval  of  the  Attorney 
General.  This  Notice  pertains  to  the 
settlement  of  a  claim  that  has  not  been 
referred  to  the  Department  of  Justice. 
Below  are  listed  the  parties  who  have 
executed  signature  pages  committing 
them  to  participate  in  this  setUement. 

Louis  A.  Rigali;  Francis  P.  Cassidy; 
Oscar  Noroian;  Dennis  Flanagan;  Kari  P. 
Stofko:  Steven  C.  Lakes;  Charles  F. 
Bobeck;  Charles  A.  Dean;  Jeffrey  A. 
Traft;  and  David  K.  Inouye.  1 

These  10  Settling  Parties  will  pay  an 
estimated  $5,713.00  dollars  in  settlement 
payments  under  this  agreement. 
$5,713.00  dollars  represents  a  payment 
equal  to  70%  and  80%  of  each  Settling 
Party's  volumetric  share  at  the        i 
Bourdeaudhui  and  Kapinos  Sites,    | 
respectively,  plus  $182  dollars  for  one 
identified  Bourdeaudhui  Site  Settling 
Party  for  whom  no  volume  was 
assigned.  In  exchange  for  each 
settlement  payment,  EPA  convenants 
not  to  sue  that  Settling  Party  for  past 
civil  or  administrative  liabilities  in 
connection  with  the  two  Sites. 

EPA  believes  that  the  setdement  is 
fair  and  in  the  public  interest.  EPA  wiU 
receive  written  comments  relating  to 
this  agreement  for  thirty  days  from  the 
date  of  publication  of  this  notice. 

A  copy  of  the  proposed  administrative 
settlement  agreement  may  be  obtained 
in  person  or  by  mail  from  EPA's  Region  I 
Office  of  Regional  Counsel,  J.F.K.. 
Federal  Building,  Boston  Massachusetts 
02203.  Additional  background 
information  relating  to  the  setUement  is 
available  for  review  at  the  EPA's  Region 
I  Office  of  Regional  Counsel. 
Michael  R.  Deland, 
Regional  A  dministrator. 
[FR  Doc.  8»-9293  FUed  4-28-88;  8:45  am] 

MLLMQ  CODE  (SaO-SO-ll 


IOPTS-51704;  FRL-337&-5] 

Toxic  and  Hazardous  Substances; 
Certain  Ctwmicals  Prenuwiufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMAIIY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  conmiences. 


Statutory  requirements  for  section 

5(a)(l]  premanufacture  notices  are 

discussed  in  the  final  rule  published  in 

die  Federal  Register  of  May  13, 1983  (48 

FR  21722).  This  notice  announces  receipt 

of  one  hundred  fifty-seven  such  PMNs 

and  provides  a  summary  of  each. 

DATES:  Close  of  Review  Periods: 

P  88-961,  88-^2,  88-963,  88-964,  88-965, 
88-966— June  .  1988. 

P  88-968.  88-969,  88-970,  88-971.  88- 
972— June  6. 1988. 

P  88-973,  88-974.  88-975.  88-976,  88-977, 
88-978,  88-979,  88-980,  88-981,  88- 
982— June .  1988. 

P  88-983,  88-984— June  11, 1988. 

P  88-985,  88-986,  88-987,  88-988,  88-989, 
88-990,  88-993.  88-994,  88-995,  88-996, 
88-997,  88-998.  88-999,  8fr-100a  88- 
1001— June  12. 1988. 

P  88-1002.  88-1003,  88-1004,  88-1005,  88- 
1006,  88-1007,  88-1008— June  13, 1988. 

P  88-1010,  88-1011,  88-1012— June  14. 
1988. 

P  88-1013,  88-1014.  88-1015.  88-1018.  88- 
1017.  88-1018.  88-1019.  88-1020,  88- 
1021,  88-1022.  88-1023.  88-1024,  88- 
1025,  88-1028.  88-1027.  88-1028— June 
15, 1988. 

P  88-1029— June  18. 1988. 

P  88-1030,  88-1031,  88-1032.  88-1033,  88- 
1034,  88-1035.  88-1036.  88-1037. 88- 
1038,  88-1039,  88-104a  88-1041.  88- 
1042— June  19. 1988. 

P  88-1043— June  22. 1988. 

P  88-1044— June  19. 1988. 

P  88-1045,  88-1046.  88-1047,  88-1048.  88- 
1049,  88-1050,  88-1051,  88-1052.  88- 
1053,  88-1054,  88-1055,  88-1056— June 
21, 1988. 

P  88-1057,  88-1058,  8&-105»— June  22, 
1988. 

P  88-1060,  88-1081,  88-1062.  88-1063.  88- 
1064,  88-1065.  88-1066.  88-1067.  88- 
1068,  88-1069,  88-1070,  88-1071,  88- 
1072,  88-1073,  88-1074,  88-1075,  88- 
1076,  68-1077,  88-1078.  88-1079,  88- 
1080.  88-1081.  88-1082,  88-1083,  88- 
1084.  88-1085.  88-1086.  88-1087.  88- 
1088,  88-1089,  88-1090,  88-1091,  88- 
1092,  88-1093,  88-1094,  88-1095.  88- 
1096.  88-1097,  88-1098.  88-1099.  88- 
1100,  88-1101— June  25. 1988. 

P  88-1102.  88-1103.  88-1104.  88-1105.  88- 
1106.  88-1107.  88-1108.  88-1109.  88- 
1110,  88-1112. 88-1113.  88-1114. 88- 
1115,  88-1116.  88-1117.  88-1118,  88- 
1119,  88-1120,  88-1121.  88-1122— June 
26, 1988. 
Written  conunents  by: 

P  88-961.  88-962.  88-963,  88-964,  88-965, 
88-966— May  6, 1988. 

P  88-968,  88-969,  88-970.  88-971.  88- 
972— May  7. 1988. 

P  88^73,  88-974,  88-975.  88-978.  88-977, 
88-078.  88-979,  88-980,  88-981,  88- 
982— May  9, 1988. 

P  88-983,  88-984— May  12, 1988. 


P  88-985,  88-«86,  88-987.  88-988.  88-989. 
88-990,  88-993,  88-994,  88-995,  88-996. 
88-997,  88-998,  88-999,  88-1000,  88- 
1001— May  13, 1988. 

P  88-1002,  88-1003.  88-1004.  88-1005.  88- 
1006,  88-1007,  88-1008— May  14. 1988. 

P  88-1010.  88-1011,  88-1012— May  15. 
1988. 

P  88-1013,  88-1014,  88-1015.  88-1016,  88- 
1017.  88-1018.  88-1019.  88-1020,  88- 
1021,  88-1022,  88-1023,  88-1024,  88- 
1025,  88-1026,  88-1027.  88-1028— May 
16, 1988. 

P  88-1029— May  19. 1988. 

P  88-1030,  88-1031,  88-1032.  88-1033,  88- 
1034,  88-1035,  88-1036,  88-1037,  88- 
1038.  88-1039.  88-1040.  88-1041.  88- 
1042— May  20. 1988. 

P  88-1043— May  23, 1988. 

P  88-1044— May  20, 1988. 

P  88-1045,  88-1046,  88-1047,  88-1048,  88- 
1049,  88-1050,  88-1051.  88-1052.  88- 
1053,  88-1054,  88-1055.  88-1056— May 
22.1988. 

P  88-1057.  88-1058,  88-1059— May  23, 
1988. 

P  88-1060.  88-1061.  88-1062,  88-1063,  88- 
1064,  88-1065.  88-1066.  88-1067.  88- 
1068.  88-1069.  88-1070.  88-1071.  88- 
1072.  88-1073,  88-1074,  88-1075,  88- 
1076,  88-1077.  88-1078.  88-1079,  88- 
1080,  88-1081,  88-1082,  88-1083,  88- 
1084,  8fr-1085,  88-1086,  88-1087,  88- 
1088.  88-1089,  88-1090,  88-1091,  88- 
1092,  88-1093,  88-1094,  88-1095.  88- 
1096.  88-1097.  88-1098.  88-1099,  88- 
1100.  88-1101— May  26, 1988. 

P  88-1102,  88-1103,  88-1104.  88-1105,  88- 
1106,  88-1107.  88-1108.  88-1109.  88- 
1110.  88-1112,  88-1113.  88-1114.  88- 
1115.  88-1116,  88-1117.  88-1118,  88- 
1119.  88-1120.  88-1121,  88-1122— May 
27, 1988. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"(OPTS-51704)"  and  die  specific  PMN 
number  should  be  sent  to:  Document 
Processing  Center  (TS-790),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency  Rm.  L-lOO,  401  M 
Street,  SW.,  Wasnington.  DC  20460, 
(202)  554-1305. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  Roan,  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency  Rm.  E-611. 401  M  Sti«et,  SW., 
Wasnington,  DC  20460,  (202)  382-3725. 
SUFPLEMENTARV  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 


address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

P  88-961 

Importer.  Confidential.     ' 

Chemical.  (G)  Reaction  product  of  an 
anhydride  and  an  alkyl  amine. 

Use/Import.  (S)  Gasoline  additive. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  1.050  MG/KG  species(rat).  Acute 
dermal  toxicity:  LD50  >500  MG/KG 
species(rabbit).  Acute  I.V.  toxicity:  LD50 
1.320  MG/M3  species(mouse).  Eye 
irritation:  Strong  species(rabbit).  Skin 
irritation:  Strong  species(rabbit). 

P88-982 

Importer.  Confidential. 

Chemical.  (G)  Condensation  product 
of  an  organic  acid  and  alkyl  amines. 

Use/Import  (S)  Gasoline  additive. 
Import  range:  Confidential. 

P88-963 

Manufacturer.  The  Dow  Chemical 
Company.- 

Chemical.  (G)  Halogenated  aromatic 
isocyanate. 

Use /Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  1.000  MG/KG  species(rat). 

Acute  dermal  toxicity:  LD50  >  2.000 
MG/KG  8pecies(rat). 

Eye  irritation:  Slight  species(rabbit). 

Skin  irritation:  Moderate 
species(rabbit). 

P88-964 

Manufacturer.  Hi-Tek  Polymers.  Inc. 

Chemical.  (G)  Diphenol  dicyanate. 

Use/Production.  (S)  Chemical 
intermed  &  binber  for  structural 
adhesive.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.000  MG/KG  species(rat).  Eye 
irritation:  Slight  8pecies(rabbit).  Skin 
irritation:  Slight  speciesjrabbit). 

P88-965 

Manufacturer.  Milliken  &  Co. 

Chemical.  (G)  Vinyl-acrylic 
copolymer. 

Use /Production.  (G)  Fiber  processing 
aid.  Prod,  range:  Confidential. 

P88-966 

Importer.  Confidential. 

Chemical.  (G)  2-NaphthaIenesulfonic 
acid;  7-((4,6-bi8  ((substituted)amino)- 
l,3,5-triazin-2-yl)amino-4-hydroxy-3- 
((substituted  phenyl]azo])-,  organic  acid 
(salt). 

Use/Import.  (S)  Wet-end  paper 
dyeing,  liquid  dye.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  MG/KG  specie8(rat).  Acute 


dermal  toxicity:  LD50  >  2,000  MG/KG 
species(rat).  Static  acute  toxicity:  Time 
LC50  34.6  MG/L  species  (cyrianus 
(carp)).  Eye  irritation:  None 
8pecies(rabbit).  Skin  irritation: 
Negligible  species(rabbit).  Mutagenicity: 
Negative.  Skin  sensitization:  Negative 
species(guinea  pig). 

P8&-968 

Importer.  Osakagodo  America  Inc. 

Chemical.  (G)  Di(polyoxyethylene) 
alkyl  ether  phosphate. 

Use/Import.  (S)  An  additive  to  be 
found  in  paint  &  ink.  Import  range: 
Confidential. 

P88-969 

Importer.  Confidential. 

Chemical  (G)  (Substituted 
phenyl)substituted  phenyl  ester. 

Use/Import.  (S)  Additive  for  paints  & 
printing  inks.  Import  range:  Confidential. 

Toxicity  Data.  Mutagenicity:  negative. 

P 88-970 

Importer.  Confidential. 

Chemical  (G)  Substituted  triazine. 

Use/Import.  (G)  Commerical  & 
consumer  contained  use  in  an  article. 
Import  range:  Confidential. 

P 88-971 

Importer.  Confidential. 

Chemical  (G)  (Substituted 
phenyl)substituted  benzamide. 

Use/Import.  (G)  Commercial  & 
consumer  contained  use  in  an  article. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD5p. 

P  88-972 

Importer.  Mitsubishi  Yuka  America, 
Inc. 

Chemical  (S)  3.3',5.5'- 
tetramethylbiphenyl-4.4'-diol. 

Use/Import.  (S)  Monomer  for:  Epoxy, 
polyester  resins  eng.  plastic.  Import 
range:  500,000-1,000.000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  MG/KG  8pecies(rat).  Skin 
irritation:  Negligible  species(rabbit). 
Mutagenicity:  Negative. 

P 88-973 

Importer.  DNP  (America).  Inc.  N.Y. 
Home  Office. 

Chemical  (G)  Carbamic  acid,  1.6- 
hexandiylbis-,  diethyl  ester. 

Use/Import.  (G)  Binder  of  pigments  of 
thermal  transfer  film.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  7,003  MG/KG  species(rat). 
Mutagenicity:  Negative. 

P 88-974 

Manufacturer.  The  Upjohn  Company. 


Chemical  (G)  Substituted 
phenanthrene. 

Use/Production.  (G)  Contained  use. 
Prod,  range:  Confidential. 

P  88-975 

Manufacturer.  The  Upjohn  Company. 

Chemical  (G)  Substituted 
naphthalene/phenanthrene  adduct. 

Use /Production.  (G)  Contained  use. 
Prod,  range:  Confidential. 

P 88-976 

Manufacturer.  The  Upjohn  Company. 
Chemical.  (G)  Hydrophenanthrone. 
Use/Production.  (G)  Contained  use. 
Prod,  range:  Confidential. 

P  88-977 

Manufacturer  The  Upjohn  Company. 
Chemical  (G)  Naphythyl  keto  acid. 
Use/Production.  (G)  Contained  use. 
Prod,  range:  Confidential. 

P 88-978 

Manufacturer.  The  Upjohn  Company. 

Chemical  (G)  Naphthalyl  substituted 
acid. 

Use/Prodcution.  (G)  Contained  use. 
Prod,  range:  Confidential. 

P  88-979 

Importer.  Confidential. 

Chemical  (G)  Epoxy  acrylate. 

Use/Import.  (G)  Photo  solder  resist  for 
printed  circuit  board.  Import  range: 
Confidential. 

P88-980 

Manufacturer.  Confidential. 

Chemical  (G)  Modified  polyester. 

Use/Production.  (G)  Industrial  primer 
coating  component.  Prod,  range: 
Confidential. 

P  88-981 

Manufacturer.  Confidential. 

Chemical  (G)  Modified  alkoxy 
polyester  amide  and  modified  alicyclic 
amide  ester. 

Use/Production.  (G)  Furniture  coating 
component.  Prod,  range:  12.000  kg/yr. 

P88-982 

Importer  Goldschmidt  Chemical 
Company. 

Chemical  (G)  Polyoxyalkylene 
polyester. 

Use/Import.  (G)  Open,  nondispersive 
use.  Import  range:  50,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,310  MG/KG  8pecie8(rat). 

P88-983 

Importer.  Mitsubishi  Chemical 
Industries  Amer.  Inc. 

Chemical  (G)  Substituted  crosslinked 
copolymer  of  alkyl  methacrylate. 
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Use/ImporL  (G)  Anion  exchanger. 
Import  range:  Confidential. 

P  88-984 

Importer.  Mitsubishi  Chemical 
Industries  Amer.  Inc. 

Chemical.  [G)  Substituted  crosslinked 
copolymer  of  alkyl  methacrylate. 

Use/Import  (G)  Purification  material. 
Import  range:  Confidential. 

P 88-985 

Manufacturer.  ConRdential. 

Chemical.  (G)  Halogenated, 
sulfonated  phenolic  resin. 

Use/Production.  (G)  Open, 
nondispersive  and  dispersine  use.  Plt)d. 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  5  G/MG  species  (rat).  Eye 
irritation:  None  species  (rabbit). 
Mutagenicity:  Negative.  Skin  ' 

sensitization:  Negative  species  (guinea 
pig)- 
P 88-966 

Manufacturer.  NL  Industries,  Inc. 

Chemical.  (G)  Oxirane/anhydride 
polyester  resin. 

Use /Production.  (G)  Polyester  resin, 
open,  nondispersive  use.  ftx)d.  range: 
Confidential. 

P  88-987 

Manufacture.  NL  Industries.  Inc. 

Chemical.  (G)  Oxirane/anhydridd 
Polyester  resin,  open  nondispersive  use. 
Prod,  range:  Confidential. 

P88-988 

Manufacturer.  NL  Industries,  Inc. 

Chemical  (G)  Oxirane/anyhydride 
polyester  resin. 

Use/Production.  (G)  Polyester  resin 
open,  nondispersive.  Prod,  range: 
Confidential. 

P 88-989 

Manufacturer.  NL  Industries.  Inc. 

Chemical  (G)  Oxirane/anhydride 
polyester  resin. 

Use-Production.  (G)  Open, 
nondispersive  polyester  resin.  Prod, 
range:  Confidential.  | 

P88-990 

Manufacturer.  Adhesive  Research, 
Inc. 

Chemical  (G)  Oxirane/anhydride 
polyester  resin. 

Use /Production.  (S)  Pressure  sensitive 
adhesive  base.  Prod,  range:  15,000  kg/yr. 

P88-993 


Importer.  Goldschmidt  Chemical 
Corporation. 

Chemical.  (G)  Polyester  polysiloxane 
copolymer. 

Use/Import.  (G)  Nondispersive  u^. 
Import  range:  3,000,000  kg/yr. 


Toxicity  Data.  Acute  oral  toxicity: 
LD50  >5  KG.  Eye  irritation:  Sli^t 
species  (rabbit).  Skin  irritation: 
Moderate  species  (rabbit). 

P 88-994 

Manufacturer.  Lilly  Industrial 
Coatings  Inc. 

Chemical.  (G)  Polymer  of 
benzenedicarboxylic  acid  and  aliphatic 
diols. 

Use/Production.  (G)  thermoset  resin 
for  paint  manufacture.  Prod,  range: 
175,000  kg/yr. 

P88-995 

Manufacturer.  The  O'Brien 
Corporation. 

Chemical.  (G)  Acrylic  resin. 

Use/Production.  (G)  Intermediate  for 
coating  formulation.  F^d.  range: 
ConfidentiaL 

P  88-996 

Importer.  ConHdential. 

Chemical  (G)  Ethyl  ester  of  a 
substituted  aliphatic  acid. 

Use/Import  (G)  Highly  dispersive  use. 
Import  range:  ConfidentiaL 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >5  G/KG  species  (rat).  Eye 
irritation:  Slight  species  (rabbit).  Skin 
irritation:  Negligible  species  (rabbit). 

P  88-097 

Importer.  3M. 

Chemical.  (G)  Fluorene-containing 
diaromatic  diglycidyl  ether  epoxy  resin. 

Use/Import.  (G)  Matrix  resin  for  fiber 
reinforced  composites.  Import  range: 
Confidential. 

P  88-998 

Importer.  3M. 

Chemical  (G)  Fluorene-containing 
diaromatic  amine. 

Use/Import.  (S)  Matrix  resin  for  fiber 
reinforced  compositions.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >5  G/KG  species  (rat).  Eye 
irritation:  Slight  species  (rabbit).  Skin 
irritation:  Negligible  species  (rabbit). 

P  8»-999 

Importer.  3M. 

Chemical  (G)  Fluorene-containing 
diaromatic  amine. 

Use/Import.  (S)  Matrix  resins 
structural  adhesive.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >5  G/KG  species  (rat).  Eye 
irritation:  Slight  species  {rabbit).  Skin 
irritation:  Negligible  species  (rabbits). 

P  88-1060 

Manufacturer.  Confidential. 
Chemical  (G)  Oxirane.  2,2'-((l- 
methylethylidene)bis(4,l- 


phenyleneoxymethylene)]bi8-.  polymer 
with  1,3-diisocyan  ato  methyl  benzene. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range:  5.000  kg/ 

P  88-1001 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (S)  Ethylene  glycol; 
propylene  glycol;  ethyl  isocyanurate; 
dimethyl  terephthalene;  acetic  acid,  zinc 
salt;  methylene  dianiline;  trimelHtic 
anhydride. 

Use/Import.  (S)  Binder  for  wire 
enamel.  Import  range:  100.000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50 100  ML  species  (human). 

P  88-1002 

Manufacturer.  Resinall  Corp. 

Chemical.  (G)  Aromatic,  acrylic  ester 
polymers  with  monocarboxylic  acids. 

Use /Production.  (S)  Resin  binder  for 
printing  inks,  adhesives.  Prod,  range: 
1,500,000  kg/yr. 

P  88-1003 

Manufacturer.  Hercules  Incorporation. 

Chemical  (G)  Epoxy  resin. 

Use /Production.  (S)  Manufacture  of 
carbon/epoxypregs.  Prod,  range: 
Confidential. 

P  88-1004 

Manufacturer.  Quantum  Chemical 
Corp.  Emery  Division. 

Chemical  (G)  Hydroxy-substituted 
polyester. 

Use/Production.  (S)  Base  stock 
lubricant  for  industrial  oils.  Prod,  range: 
500.000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  G/KG  species  (rat.).  Eye 
irritation:  None  species  (rabbit). 

P  88-1005 

Importer.  Confidential. 

Chemical.  (G)  Substituted  acetamide. 
•  Use/Import,  (G)  Commercial  & 
consumer  contained  use  in  an  article. 
Import  range:  Confidential. 

P  88-1006 

Importer.  Confidential. 

Chemical  (G)  Substituted  alkane 
anilide. 

Use /Import.  (G)  Commercial  & 
consumer  contained  use  in  an  article. 
Import  range:  Confidential. 

P  88-1007 

Importer.  Confidential. 

Chemical  (G)  Substituted 
sulfonanilide. 

Use/Import.  (G)  Commercial  & 
consumer  contained  use  in  an  article. 
Import  range:  Confidential. 


P  88-1008 

Importer.  ConfidentiaL 

Chemical  (G)  Substituted 
alkylbenzene. 

Use/Import.  fC)  Commercial  & 
consumer  contained  tae  in  an  artide. 
Import  range:  Confidential. 

P  88-1010 

Importer.  Shin-Estn  Siticones  of 
America.  Inc 

Chemical.  (G)  Polyether-modified 
organopoljFsiloxaiie. 

Use/lnvtorL  (S)  Sorfactant  for 
polyurethane  foam  release  agent  bapott 
range:  6,000  kg/yr. 

P  88-1011 

Importer.  Shin-Estu  Silicoaes  of 
America.  Inc. 

Chemical.  (G)  Polyester-modified 
organopolysiloxane. 

Use/Import  (S)  Adhesive  promoter 
for  organic  resia.  Import  range:  1.000  kg/ 

yr. 

Toxicity  Data.  Mutagenidty:  Positive. 
P 88-1012 

Importer.  Staa-Eata  Silicones  of 
America.  Inc. 

Chemical  (S)  2.4.6.-Triraetfa]^2,4.6- 
tris(3,3,3-trifluoropropyl)cyclo8iloxaae: 
dimethylchlorosilane. 

Use/Import.  (S)  Process  oil.  Import 
range  1.20O  kg/yr. 

P 88-1013 

Importer.  Hoedut  Celanese 
Corporation. 

Chemical  {G)  Substitiited  indoUum 
dyestuff. 

Use/Import  (S)  Dyestuff  for  acrylate 
fiber.  Import  range:  ConfidentiaL 

Toxicity  Data.  Acute  oral  tOBucity: 
LD50  4j000-5jno  MG/KG  spcdes  (rat). 
Static  acute  toixidty:  Time  LCSOOB 
HR4.76  MG/L  species  (zebra  fish).  Eye 
irritation:  Strong  species  [rabbit).  Skin 
irritation:  Moderate  species  (rabbit). 

P 88-1014 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical  (G)  Substituted  triazolium 
salt. 

Use/Import  fS)  DyestofT  for  aoyfic 
fibers.  Import  range:  1.000-2.000  kg/yr. 

P 88-1015 

Importer,  Hbecfast  Celanese 
Corporation. 

Chemical  (G)  Aio-aabstttnted 
benzothiazole. 

Use/Import  (S)  Dyestuff  for  acryfic 
fibers,  bnporl  range:  SjOOO-l  JlOO  kg/yr. 

pss-mo 

Importer.  Hoechst  Celanese 
Corporation. 


Chemical  (G)  Substituted 
triphenylmethane  dye. 

Use/Import.  (S)  Dyestuff  for  acrylic 
fibers.  Import  range:  5,000-10,000  kg/yr. 

Toxicity  Data.  Mutagenidty:  negative. 

P 88-1017 

Importer.  Hoechst  Celanese 
Corpora  ticHU 

Chemical  (G)  Substituted  cationic 
bisazo  dye. 

Use/Import  (S)  Dyestuff  for  acrylic 
fibers.  Import  range:  10,000-20.000  kg/yr. 

Toxicity  Data.  Eye  irritation: 
Moderate  species  (rabbit).  Skin 
irritation:  Slight  spedes  (rabbit). 

P 88-1018 

Importer.  Hoechst  Cdanese 
Corporation. 

Chemical.  (G)  Cationic  bisazo  dye. 

Use/ Impart.  (S)  Dyestuff  for  acryHc 
fibers.  Import  range:  5.000-10.000  kg/srr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  3.660  MG/KG  spedes  (rat).  Skin 
irritation:  Slight  species  (rabbit). 

P 88-1019 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical  (G)  Substituted 
indoleninium  salt. 

Use/Import  (S)  Dyestuff  for  acrylic 
fibers.  Import  range:  5.000-10.000  kg/yr. 

Toxicity  Data.  Mutagenicity: 
Negative. 

P 88-1020 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical  (G) 
Polyperfiuoroalkylacrjrlate. 

Use/Production.  (G)  Oil  and  water 
repellent.  Prod,  range:  ConfidentiaL 

P 88-1021 

Manufacturer.  Hoechst  Celanese 
Corpora  ticD. 

CteaucaiL(G) 
PolyperfhioKMUcjdaci^te. 

Uae/Prodacthn.  (G)  Oil  and  wafer 
repellent  Prod,  range:  112.000-24,000  kg/ 
yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  G/KG  species  (rat).  Acute 
dermal  toxicity:  LDSO  >&G/KG  spedes 
(rabbit).  Eye  irritation:  None  species 
(rabbit).  Skin  irritation:  Moderate 
spedes  (rabbit). 

P 88-1022 

Importer.  ConfidentiaL 

Cheaaical  (S)  Aluniinum.  oxo(ethy)  3- 
oxobutanato-O.O). 

Use/Impart  (G)  Assistive  for  polymer 
solution,  inqwet  range:  ConfidentiaL 

P8ft-182» 

Importer.  ConfidentiaL 


Chemical  (G)  Copper  fritthalocyanine 
derivative. 

Use/Import  (G)  Printing  ink  additive. 
Import  range:  Confidential. 

P 88-1024 

Importer.  Hitachi  Chemical  Co., 
America  Ltd. 

Chemical  (G)  Methyl  methacrylate 
polymer. 

Use/Import  (G)  Printing  circuit 
boards.  Import  range:  ConfidentiaL 

Toxicity  Data  Acate  oral  toxidty: 
LD50  881025. 

P88-1025 

Manufacturer.  Confidential. 

CheaiicaL  (G)  Alkoxy  ahaainum 
ethylacetoacetate. 

Use/Production.  (G)  Additive  for 
polymer  solutions.  Prod,  range: 
ConfidentiaL 

P 88-1026 

Manufacturer  Confidential. 

Chemical  (G)  Alkoxy  aluminum 
ethylacetoacetate  complex. 

Use/Production.  (G)  Additive  far 
polymer  solutions.  Prod,  range: 
Confidential. 

Manufacturer  ConfidentiaL 

Chemical  (G)  Polyester  of  neopenlyl 
glycol. 

Use/Production.  (S)  Basecoat  resin. 
Prod,  range:  221.000-1.000,000  kg/yr. 

P 88-1028 

Importer.  Hitadri  Chemical  Co.. 
America  Ltd. 

Chemical  (G)  Methyl  methacrylate 
polymer. 

Use/Import.  (G)  Printing  circuit 
boards.  Import  range:  ConfidentiaL 

P 88-1029 

Manufacturer.  Confidential. 

Chemical  (G)  Modified  acrylic 
polymer. 

Use/Production.  (G)  Coating  additive 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxidty: 
LD50  >5  G/KG  spedes  (rat).  Acute 
dermal  toxidty:  LD50  >5  G/KG  species 
(rabbit).  Eye  irritation:  None  species 
(rabbit).  Skin  irritation:  Negligible 
species  (rabbit). 

P 88-1030 

Importer.  Confidential. 

Chemical  (G)  Fiber-reactive  yellow 
dye. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  Confidential. 

P  80-1031 

Importer.  Confidential. 
Chemical  (G)  Fiber-reactive  violet 
dye. 
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Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  ConfidentiaL 

P 88-1032 

Manufacturer.  ConHdential. 

Chemical.  (G)  (Nitroaromatic  alkyl) 
substituted  heterocycle. 

Use /Production.  (G).  Prod,  range: 
26.600-215,000  kg/yr. 

P 88-1033 

Manufacturer.  Confidential. 

Chemical.  (G)  (Nitroaromatic  alkyl 
(substituted  heterocycle. 

Use/Production.  (G)  Chemical 
information.  Prod,  range:  1.800-14.000 

kg/yr- 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.000  MG/KG  species  (rat). 
Acute  dermal  toxicity:  LD60  >  2.000 
MG/KG  species  (rat).  Eye  irritation: 
Slight  species  (rabbit).  Skin  irritation: 
Slight  species  (guinea  pig).  Skin 
sensitization:  Positive  species  (guinea 
pig)- 
P 88-1034 

Manufacturer.  Confidential. 

Chemical.  (G)  Chain-extended 
polyisocyanate. 

Use /Production.  (G)  Adhesive 
component.  Prod,  range:  Confidential. 

P 88-1035 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G) 
Polyperfluoroalkylacrylate. 

Use/Import.  (G)  Oil  and  water 
repellent.  Import  range:  12.000-24,odo 
kg/yr. 

P8»-1036 

Manufacturer.  ConHdential. 

Chemical.  (G)  Urethane  biuret. 

Use/Production.  (S)  Automative 
printing  primer  curing  agent.  Prod, 
range:  26.000-215.000  kg/yr. 

P  88-1037 

Manufacturer.  Confidential 

(G)  Alkoxy  polyoxyethylene  fatt}  ■ 

ester. 

Use/Production.  (S)  Surfactant/fiber 

lubricant.  Prod,  range:  Confidential 

P 88-1038 

Importer.  Dsm  Rim  Nylon  Inc. 

Chemical.  (G)  Polyoxypropylene ' 
polyoxyethylene  block  copolymer  ester 
acyl  caprolactam. 

Use/Import.  (S)  Plastic  parts.  Import 
range:  Confidential. 

P 88-1039  I 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Substituted  p-cresidine 
sulfonic  acid  salt. 


Use/Import  (S)  Dye  intermediate. 
Import  range:  23.000-25.000  kg/yr. 

P 88-1040 

Manufacturer  Confidential. 

Chemical.  (G)  Modified 
polyisocyanate. 

Use/Production.  (G)  Adhesive 
Component.  Prod,  range:  Confidential. 

P  88-1041 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified 
polyisocyanate. 

Use /Production.  (G)  Adhesive 
component.  Prod,  range:  Confidential. 

P 88-1042 

Importer.  Confidential. 
Chemical.  (G)  Fiber-reactive  blue  dye. 
Use/Import.  (S)  Dye  for  textiles. 
Import  range:  Confidential. 

P 88-1043 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkoxylate  of  an 
organic  alcohol. 

Use/Production.  (S)  Gasoline 
additive.  Prod,  range:  Confidential. 

P 88-1044 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkoxylate  of  an 
organic  alcohol. 

Use/Production.  (S)  Gasoline 
Additive.  Prod,  range:  Confidential. 

P 88-1045 

Manufacturer.  Eastman  Kodak 
Company. 

Chemical.  (G)  Substituted 
nitrophenylalkyl  substituted 
thioxotetrazole. 

Use /Production.  (G)  Contained  use. 
Prod,  range:  500-3600  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.000  MG/KG  species  (rat). 
Acute  dermal  toxicity:  LD50  rat  species 
(rabbit).  Eye  irritation:  Slight  species 
(rabbit).  Skin  irritation:  Slight  species 
(rabbit).  Skin  sensitization:  Negative. 

P 88-1046 

Manufacturer.  E.  I.  Du  Pont  De 
Nemours  &  Company  Inc. 

Chemical.  (S)  Copolyester. 

Use/Production.  (G)  Molding  resin. 
Prod,  range:  Confidential. 

P 88-1047 

Manufacturer.  King  Industries.  Inc. 

Chemical.  (G)  alkenyl  dicarboxylic 
acid  monoester,  barium  salt. 

Use/Production.  (S)  Corrosion 
inhibitor.  Prod,  range:  Confidential. 

Toxicity  Data.  Eye  irritation:  Strong 
species  (rabbit).  Skin  irritation: 
Moderate  species  (rabbit). 


P8a-1048 

Manufacturer.  King  Industries,  Inc. 

Chemical.  (G)  Alkenyl  dicarboxylic 
acid  monoester,  calcium  salt. 

Use /Production.  (S)  Corrosion 
inhibitor.  Prod,  range:  Confidential. 

Toxicity  Data.  Eye  irritation:  Strong 
species  (rabbit).  Skin  irritation: 
Moderate  species  (rabbit). 

P 88-1049 

Manufacturer.  King  Industries.  Inc. 

Chemical.  (G)  Alkenyl  dicarboxylic 
acid  monoester,  magnesium  salt. 

Use/Production.  (S)  Corrosion  in- 
hibitor. Prod,  range:  Confidential. 

Toxicity  Data.  Eye  irritation:  Strong 
species  (rabbit).  Skin  irritation: 
Moderate  species  (rabbit). 

P 88-1050 

Manufacturer.  King  Industries,  Inc. 

Chemical.  (G)  Alkenyl  dicarboxylic 
acid  monoester,  zinc  salt. 

Use/Production.  (S)  Corrosion 
inhibitor.  Prod,  range:  Confidential. 

Toxicity  Data.  Eye  irritation:  Strong 
species  (rabbit).  Skin  irritation; 
Moderate  species  (rabbit). 

P 88-1051 

Manufacturer.  King  Industies.  Inc. 

Chemical,  (G)  alkenyl  dicarboxylic 
acid  monoester,  lithium  salt. 

Use /Production.  (S)  Corrosion 
inhibitor.  Prod,  range:  Confidential. 

Toxicity  Data.  Eye  irritation:  Strong 
species  (rabbit).  Skin  irritation: 
Moderate  species  (Rabbit). 

P  88-1052 

Manufacturer.  King  Industries,  In& 

Chemical.  (G)  Alkenyl  dicarboxylic 
acid  monoester,  barium  salt. 

Use /Production.  (S)  Corrosion 
inhibitor.  Prod,  range:  Confidential. 

Toxicity  Data.  Eye  irritation:  Strong 
species  (rabbit).  Skin  irritation: 
Moderate  species  (rabbit). 

P 88-1053 

Manufacturer.  King  Industries,  Inc. 

Chemical.  (G)  Alkenyl  dicarboxylic 
acid  monoester.  calcium  salt. 

Use/Production.  (S)  Corrosion 
inhibitor.  Prod,  range:  Confidential. 

Toxicity  Data.  Eye  irritation:  Strong 
species  (rabbit).  Skin  irritation: 
Moderate  species  (rabbit). 

P  88-1054 

Manufacturer.  King  Industries.  Inc. 

Chemical.  (G)  alkenyl  dicarboxylic 
acid  monoester,  magnesium  salt. 

Use/Production.  (S)  Corrosion 
inhibitor.  Prod,  range:  Confidential. 
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Toxicity  Data.  Eye  irritation:  Strong 
species  (rabbit).  Skin  irritation: 
Moderate  species  (rabbit). 

P 88-1055 

Manufacturer.  King  Industries,  Inc. 

Chemical.  (G)  Alkenyl  dicarboxylic 
acid  monoester,  zinc  salt. 

Use/Production.  (S)  Corrosion  in- 
hibitor. Prod,  range  confidential. 

Toxicity  Data.  Eye  irritation:  Stroog 
species  (rabbit).  Skin  irritation: 
Moderate  species  (rabbit). 

P 88-1056 

Manufacturer.  King  Industries  Inc. 
.  Chemical.  (G)  ABcenyl  dicarboxyh'c 
acid  monoester,  lithium  salt. 

Use/Production.  (S)  Corrosion 
inhibitor.  Prod,  range:  ConfidentiaL 

Toxicity  Data.  Eye  irritation:  Strong 
species  (rabbit).  Skin  irritation: 
Moderate  species  (rabbit). 

P8ft-1057 

Importer.  Confideotial.' 

Chemical.  (S)  Fluorinated  substituted, 
substituted,  substituted  sulfonamide, 
butyl  ester. 

Use/Import  (G)  Open,  nondispersive. 
Import  range:  Confidential. 

P  88-1058 

Manufacturer.  Confidential. 

Chemical.  (G)  Benzoic  acid;  adipic 
acid;  isophthalic  acid;  and 
phoronediamine  polyamide. 

Use/Production.  (S)  Printing  ink 
vehicle.  Prod,  range:  50,000-75.000  kg/yr. 

P 88-1059 

.  Manufacturer.  Conftdentisl. 

Chemical  (G)  CorapIex-iDodified 
polyester. 

Use/Production.  (G)  Industrial  coating 
component.  Prod,  range:  200.000-600,000 
kgyr. 

P8ft-1060 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical  (G)  An  aromatic  poiyol. 

Use/Production.  (S)  httennediate. 
Prod,  range:  1.000-2,000  kg/yr.     . 

P 88-1061 

.  Manufacturer.  Hoechst  Cdanese 
Corporation. 

Chemical  (G)  A  qunaonediaziDe 
photosensitizer. 

Use/Production.  (G)  PhotoaensitizCT. 
Prod,  range:  Confidei^iaL 

P88-1062 

■  Manufacturer.  Hoechst  Celanese 
Corporation. 
Chemical  (G)  Aromatic  sulfonic  acid. 
Use/Productkm.  (G)  Chemical 
intermediate.  Prod,  range:  319.290  kg/yr. 


Pa»-li63 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Substituted-acetanilide. 

Use/Production.. [C]  Chemical 
intermediate.  Prod,  range:  303,000- 
350,900  kg/yr. 

P 88-1064 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical  [G\  Aromatic  sulfonic  add 
chloride. 

Use/Production.  (G)  Chemical 
Intermediate.  Prod,  range:  359.000- 
415,000  kg/yr. 

P 88-1065 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical  (G)  Aromatic  sulfonic  acid 
salt 

Use/Production.  (G)  Chemical 
Intermediate.  Prod,  range:  380,000- 
440,116  kg/yr. 

P 88-1066 

Manufacturer.  Chattem  Chemicals. 

Chemical  (G)  Aluminum 
isopropoxide,  reaction  products  with 
benzoic  acid  and  stearic  acid. 

Use/Production.  (S)  Tbickeaer  for 
grease  manufacture.  Prod,  range: 
Confidential. 

P 88-1067 

Manufacturer.  Confidential. 

Chemical  (G)  Polymer  of  acrylic  acid 
esters,  a  methacrylic  acid  ester  and 
other  vinyl  monomers. 

Use/Production.  (G)  Print  binder  for 
textile  gooda.  Prod,  range:  ConfidentiaL 

P 88-1068 

Manufacturer.  ConfidentiaL 
Chemical  (G)  Fatty  acid  copolymer. 
Use/Production.  (S)  Site-limited 
Intermediate.  Prod,  range:  Confidential. 

P 88-1069 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical  (G)  Subatitoted  pyridine. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  ConfidentiaL 

Toxicity  Data.  Acute  oral  toadcitjr. 
LD50  >2,000  mg/kg  (rat).  Eye  irritation: 
Strong  apedes  (raUrit).  Skin  irritation: 
Negligible  species  (rabbit). 

P  88-1070 

Manufacturer.  The  Dow  Chemical 
CoBtptasy. 

Chemical  (G)  Substituted  pyridine. 

Ihe/Pnduction.  (G)  Chemical 
intermediate.  Prod,  range:  ConfidentiaL 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >2.000  MG/KGRAT.  Eye 


irritation:  Strong  species  (rabbit).  Skin 
irritation:  Negligible  ^>ecies  (rabbit). 

P 88-1071 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical  (G)  Substituted  pyridine. 

Use/Production.  (S)  Chemical 
Intermediate.  Prod,  range:  ConfidentiaL 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  1.000  MG/KCRAT.  Eye 
irritation:  Strong  species  (rabbit).  Skin 
irritaticn:  Negli^>le  species  (rabbit). 

P 88-1072 

Manufacturer.  Texaco  Chemical 
Company. 

Chemical  (G)  Substituted  bis- 
alkenyUucdnimide  alkylphenol  and  an 
aldehyde. 

Use/Production.  (S)  Lube  oil  additivt. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >5  G/KG  species  (rat).  Acute 
dermal  toxicity:  LD50  >  3  G/KG  species 
(rabbit).  Eye  irritation:  Slight  species 
(rabbit).  Skin  irritation:  Slight  species 
(rabbit). 

P 88-1073 

Manufacturer  Texaco  Chemical 
Company. 

Chemical  (G)  Substituted  bis- 
alkenylsuccinimide  alkylphenol  and  an 
aldehyde. 

Use/Production.  (S)  Lube  oil  additive. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >5  G/KG  species  (rat).  Acute 
dermal  toxicity:  LD50  >  3  G/KG  species 
(rabbit).  Eye  irritation:  Slight  spedes 
(rabtMt).  Skin  irritation:  S)^t  species 
(raUMt). 

P 88-1074 

Manufacturer  Texaco  Chemical 
Company. 

Chemical  (G)  Substituted  bis- 
alkenylsuccinimide  alkylphenol  and  an 
aldehyde. 

Use /Production.  (S)  Lube  oil  additive. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >5  G/KG  species  (rat).  Acute 
dermal  toxidty:  LD50  >3  G/KG  spedes 
(rabbit).  Eye  irritation:  Slight  species 
(rabbit).  Skin  irritation:  Slight  spedes 
(rabbit). 

P 88-1075 

Manufacturer.  Texaco  Chemical 
Company. 

Chemical  (G)  Substituted  bis- 
alkenylsQCcinimide  alkylphenol  aiul  an 
aldehyde. 

Use/Production.  (S)  Lube  oil  additive. 
Prod,  range:  Confidential. 
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Toxicity  Data.  Acute  oral  toxicity: 
LD50  >5  G/KG  species  (rat).  Acute 
dermal  toxicity:  LD50  >3  G/KG  species 
(rabbit).  Eye  irritation:  Slight  species 
(rabbit).  Skin  irritation:  Slight  species 
(rabbit).  .  i 

P88-1076  I 

Manufacturer.  Texaco  Chemical 
Company.  i 

Chemical.  (G)  Substituted  bis-  ! 

alkenylsuccinimide  alkylphenol  and  an 
aldehyde. 

Use/Production.  (S)  Lube  oil  additive. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >5  G/KG  species  (rat).  Acute 
dermal  toxicity:  LD50  >3  G/KG  species 
(rabbit).  Eye  irritation:  Slight  species 
(rabbit).  Skin  irritation:  Slight  species 
(rabbit). 

P 88-1077 

Importer.  Confidential. 

Chemical.  (G)  Epoxy  resin. 

Use/Import.  (G)  Epoxy  compound  for 
coating  materials.  Import  range: 
Confidential. 

P 88-1078 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Trisubstituted 
benzenesulfonic  acid. 

Use/Production.  (G)  Reactive  dyestuff 
for  fibers.  Prod,  range:  7.700-100,000  kg/ 

yr. 

P 88-1079  I 

Manufacturer.  Hoechst  Celanese 
Corporation.  . 

Chemical.  (G)  Trisubstituted  I 

benzenesulfonic  acid. 

Use/Production.  (G)  Reactive  dyestuff 
for  fibers.  Prod,  range:  7,700-100,000  kg/ 
yr. 

P 88-1080 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Trisubstituted  \ 

benzenesulfonic  acid. 

Use /Production.  (G)  Reactive  dyestuff 
for  fibers.  Prod,  range:  7.700-100,000  kg/ 

yr- 

P 88-1081 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Trisubstituted 
benzenesulfonic  acid. 

Use /Production.  (G)  Reactive  dyestuff 
for  fibers.  Prod,  range:  7,700-100,000  kg/ 

yr- 

P 88-1082 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Tetrasubstituted 
naphthalenedisulfonic  acid. 


Use/Production.  (G)  Reactive  dyestuff 
for  fibers.  Prod,  range:  13,725-100,000 
kg/yr- 

Toxicity  Data.  Mutagenicity: 
Negative. 

P8»-1083 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Tetrasubstituted 
naphthalenedisulfonic  acid. 

Use/Production.  (G)  Reactive  dyestuff 
for  fibers.  Prod,  range:  13,725-100,000 
kg/yr. 

Toxicity  Data.  Mutagenicity: 
Negative. 

P 88-1084 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Tetrasubstituted 
naphthalenedisulfonic  acid. 

Use/Production.  (G)  Reactive  dyestuff 
for  fibers.  Prod,  range:  13,725-100,000 
kg/yr. 

Toxicity  Data.  Mutagenicity: 
Negative. 

P8a-ioe5 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical  (G)  Tetrasubstituted 
benzenedisulfonic  acid. 

Use/Production.  (G)  Reactive  dyestuff 
for  fibers.  Prod,  range:  13,725-100,000 
kg/yr. 

Toxicity  Data.  Mutagenicity: 
Negative. 

P 88-1086 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Anthraquinone-reactive 
dyestuff. 

Use/Production.  (G)  Reactive  dyestuff 
for  fibers.  Prod,  range:  6,200-100,000  kg/ 

yr- 

Toxicity  Data.  Mutagenicity: 
Negative. 

P 88-1087 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Anthraquinone-reactive 
dyestuff. 

Use/Production.  (G)  Reactive  dyestuff 
for  fibers.  Prod,  range:  6,200-100,000  kg/ 

yr- 

Toxicity  Data.  Mutagencity:  Negative 
P 88-1088 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Anthraquinone-reactive 
dyestuff. 

Use/Production.  (G)  Reactive  dyestuff 
for  fibers.  Prod,  range:  6.200-100,000  kg/ 

yr- 

Toxicity  Data.  Mutagencity:  Negative. 


P 88-1089 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Anthraquinone-reactive 
dyestuff. 

Use/Production.  (G)  Reactive  dyestuff 
for  fibers.  Prod,  range:  6,200-100,000  kg/ 

Toxicity  Data.  Mutagencity:  Negative. 
P 88-1090 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Trisubstituted 
naphthalenedisulfonic  acid. 

Use/Production.  (G)  Reactive  dyestuff 
for  fibers.  Prod,  range:  7.700-100,000  kg/ 
yr. 

P 88-1091 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Trisubstituted 
naphthalendisulfonic  acid. 

Use/Production.  (G)  Reactive  dyestuff 
for  fibers.  Prod,  range:  7,700-100,000  kg/ 

yr- 

P 88-1092 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical  (G)  Trisubstituted 
naphthalenedisulfonic  acid. 

Use/Production.  (G)  Reactive  dyestuff 
for  fibers.  Prob.  7,700-100,000  kg/yr. 

P 88-1092 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Trisubstituted 
naphthalenedisulfonic  acid. 

Use/Production.  (G)  Reactive  dyestuff 
for  fibers.  Prod,  range:  7,700-100,000  kg/ 
yr. 

P 88-1093 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Trisubstituted 
naphthalenedisulfonic  acid. 

Use/Production.  (G)  Reactive  dyestuff 
for  fibers.  Prod,  range:  7,700-100,000  kg/ 

yr- 

P 88-1094 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Substituted 
naphthalenesulfonic  acid. 

Use/Production.  (G)  Reactive  dyestuff 
for  fibers.  Prod,  range:  5,510-100,000  kg/ 

yr- 

P8fr-1095 

Manufacturer.  Hoechst  Celannse 
Corporation. 

Chemical  (G)  Substituted 
naphthalenesulfonic  acid. 


Use/Production.  (G)  Reactive  dyestuff 
for  fibers.  Prod,  range:  5,510-100.000  kg/ 

yr. 

Toxicity  Data:  Mutagenicity: 
Negative. 

P 88-1096 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical  (G)  Substituted 
naphthalenesulfonic  acid. 

Use/Production.  (G)  Reactive  dyestuff 
for  fibers.  Prod,  range:  5,510-100,000  kg/ 
yr. 

Toxicity  Data.  Mutagenicity: 
Negative. 

P 88-1097 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Substituted 
naphthalenesulfonic  acid. 

Use/Production.  (G)  Reactive  dyestuff 
for  fibers.  Prod,  range:  5,510-100,000  kg/ 
yr. 

Toxicity  Data.  Mutagenicity: 
Negative. 

P 88-1098 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Substituted 
naphthalenedisulfonic  acid. 

Use/Production.  (G)  Reactive  dyestuff 
for  fibers.  Prod,  range:  3,500-100.000  kg/ 
yr.    ^ 

P88-1099 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Substituted 
naphthalenedisulfonic  acid. 

Use/Production.  (G)  Reactive  dyestuff 
for  fibers.  Prod,  range:  3.500-100.000  kg/ 
yr. 

P 88-1100 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical  (G)  Substituted 
naphthalenedisulfonic  acid. 

Use/Production.  (G)  Reactive  dyestuff 
for  fibers.  Prod,  range:  3.500-100.000  kg/ 

yr- 

P 88-1101 

Importer.  Confidential. 

Chemical  (G)  Reaction  product 
Between  imidazole  and  phenoxy  resin. 

Use/Import.  (G)  Epoxy  hardener. 
Import  range:  Confidential. 

P 88-1102 

Manufacturer.  EI.  du  Pont  de 
Nemours  &  Co.,  Inc. 

Chemical  (G)  Fluoroalkyl  aromatic 
chloramine. 

Use/Production.  (G)  Productive 
intermediator.  Prod,  range:  Confidential. 


P 88-1103 

Manufacturer.  Texaco  Chemical 
Company. 

Chemical  (G)  Phosphorodithioic  acid, 
mixed  O,  0-bis(mixed  C3,C8  aliphatic 
esters,  zinc  salts). 

Use/Production.  (S)  Oil  additive. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  2.5  G/KG  species  (rabbit).  Acute 
dermal  toxicity:  LD50  >3  G/KG  species 
(rabbit).  Eye  irritation:  Strong  species 
(rabbit).  Skin  irritation:  Strong  species 
(rabbit). 

P 88-1104 

Manufacturer.  Texaco  Chemical 
Company. 

Chemical  (G)  Phosphorodithioic  acid, 
mixed  0,0-bis  (mixed  C3-c8aliphatic 
esters,  zinc  salts). 

Use/Production.  (S)  Oil  additive. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
L050  2.5  G/KG  species  (rabbit).  Acute 
dermal  toxicity:  LD50  >3  G/KG  species 
(rabbit).  Eye  irritation:  Strong  species 
(rabbit).  Skin  irritation:  Strong  species 
(rabbit). 

P  88-1105  -  \ 

Manufacturer.  Texaco  Chemical 
Company. 

Chemical  (G)  Amine  monomer 
grafted  ethylene-propylene  copolymer. 

Use/Production.  (S)  Viscosity  index 
improve.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >5  G/KG  species  (rat).  Acute 
dermal  toxicity:  11)50  >3  G/KG  species 
(rabbit).  Eye  irritation:  None  species 
(rabbit). 

P 88-1106 

Importer  Confidential. 

Chemical  (G)  Fiber-reactive  yellow 
dye. 

Use/Import.  (S)  Reactive  dye  for 
textiles.  Import  range:  Confidential. 

P 88-1107 

Importer.  Confidential. 
Chemical  (G)  Vinyl  polymer. 
Use/Import.  (S)  Binder  for  resin. 
Import  range:  Confidential. 

P 88-108 

Manufacturer  Confidential. 

Chemical  (G)  Alcohols,  C16-12. 
ethoxylated,  reaction  product  with 
maleic  anhydride. 

Use/Production.  (G)  Plastic  additive. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  2,600-2.800  MG/KG  species  (rat). 
Eye  irritation:  Strong  species  (rabbit). 
Skin  irritation:  Slight  species  (rabbit). 


P 88-1109 

Importer.  Confidential. 

Chemical  (G)  Acrylated  polymer. 

Use/Import.  (G)  Acrylated  polymer 
for  inks.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
L050  >5  G/KG  species  (rat).  Eye 
irritation:  Slight  species  (rabbit).  Skin 
irritation:  Slight  species  (rabbit). 
Mutagenicity:  Negative.  Skin 
sensitization:  Positive  species  (guinea 
Pig)- 
P 88-1110 

Manufacturer.  Chattem  Chemicals. 

Chemical  (G)  Cobalt  aluminum 
organometallic  compound. 

Use/Production.  (S)  Drier  in  coatings. 
Prod,  range:  Confidential. 

P  88-1112 

Importer.  Confidential. 

Chemical  (G)  Fiber-reactive  yellow 
dye. 

Use/Import  (S)  Reactive  dye  for 
textiles.  Import  range:  Confidential. 

P 88-1113 

Importer.  Confidential. 

Chemical  (S)  Carboxylated  epoxy 
novolak  acrylic  acid. 

Use/Import  (S)  Curable  polymer. 
Import  range:  Confidential. 

P 88-1114 

Importer.  Cray  Valley  Products. 

Chemical  (G)  Carboxylated  epoxy 
novolak  acrylic  acid. 

Use/Import  (S)  Curable  polymer. 
Import  range:  6,250-31,250  kg/yr. 

P 88-1115 

Manufacturer.  Biotechnica 
Agriculture,  Inc. 

Microorganism:  (G)  Genetically 
engineered  microorganism.  Host  strain: 
Rhizobium  meliloti  strain  SU47  from  the 
Rothamsted  Experiment  Station 
collection;  Introduced  genes: 
Transposon  Tn5  encoding  kanamycin 
resistance  and  others  from  Klebsiella 
pneumoniae. 

Use /Production.  (G)  A  small-scale 
field  trial  to  test  the  competitive  ability 
of  the  engineered  strain  and  evaluate 
nodule  occupancy.  Production  range: 
8X10"  cells  per  year  (0.016  kg/yr). 

7^5^  data:  A  mutant  strain  of  the  host 
strain  was  used  in  greenhouse 
experiments;  no  detrimental  effects 
were  observed  on  alfalfa,  peas, 
tendergreen  beans,  soybeans,  clover, 
com  or  ryegrass;  No  nodules  formed  on 
peas,  tendergreen  beans,  soybeans  or 
clover. 

Exposure:  Human:  Production  and 
field  application,  maximum  of  6  people. 
Environmental  Persistence  and  survival 
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in  soil:  Initial  greenhouse  tests  indicate 
only  a  small  reduction  in  cell  number 
over  a  4  week  period. 

Environmental  Release:  Production 
and  processing:  Culture  sterilized  before 
disposal.  Media  release:  air  and  water. 

Small-scale  field  trial:  8X1(H»«  cells 
will  be  applied  in  an  aqueous 
suspension  to  the  soil  in  a  single 
appUcation  immediately  after  planting 
the  alfalfa  seeds.  The  treated  area  of  the 
field  plot  is  0.34  acres  over  a  total  test 
site  area  of  1.5  acres.  The  field  test 
experiment  will  be  conducted  in  a  75 
acre  field  at  BioTechnica's  Chippewa 
Agricultural  Station  near  Arkansaw,  In 
Pepin  County,  Wisconsin.  Method  of 
Disposal:  Publicly  Owned  Treatment 
Works  (POTW),  soil  and  possible 
groundwater  release  at  the  field  site. 

P  88-1116 

Manufacturer.  BioTechnica  | 

Agriculture,  Inc. 

Microorgranism:  [G]  Genetically 
engineered  mirooroganism  Host  strain: 
Rhizobium  meliloti  strain  SU47  from  the 
Rothamsted  Experiment  Station 
collection;  Introduced  genes:  "Omega 
fragment"  encoding  streptomycin 
resistance  firom  Salmonella  flexneri  and 
sequences  containing  terminators  from 
Escherichia  coli. 

Use /Production.  (G)  Two  small-scale 
field  trials:  (1)  To  test  the  competitive 
ability  of  the  engineered  strain  and 
evaluate  nodule  occupancy;  (2)  to 
compare  different  methods  of  applying 
Rhizobia  to  alfalfa  seeds.  Production 
range:  8X10*'  cells  per  year  (0.016  kg/ 

yr). 

Test  data:  A  mutant  strain  of  the  host 
strain  was  used  in  greenhouse 
experiments:  no  detrimental  effects 
were  observed  on  alfalfa,  peas, 
tendergreen  beans,  soybeans,  clover, 
com  or  ryegrass;  No  nodules  fonned  on 
peas,  tendergreen  beans,  soybeans  or 
clover. 

Exposure:  Human:  Production  and 
field  application,  maximum  of  6  people. 
Environmental:  Persistence  and  survival 
in  soil:  Initial  greenhouse  tests  indicate 
a  99%  reduction  in  cell  number  after  4 
weeks. 

Environmental  Release:  Production 
and  processing:  Culture  sterilized  before 
disposal.  Media  release:  air  and  water. 

Small-scale  field  trial:  8X10 »»  cells 
will  be  applied  by  aqueous  suspension 
or  direct  application  to  the  alfalfa  seed. 
The  treated  area  of  the  field  plot  is  0.68 
acres  over  a  total  test  site  area  of  less 
than  5  acres.  The  field  test  experiment 
will  be  conducted  in  a  75  acre  field  at 
BioTechnica's  Chippewa  Agricultural 
Station  near  Arkansaw,  in  Pepin 
County,  Wisconsin.  Method  of  Disposal' 
PubUcly  Owned  Treatment  Works 


(POTW],  soil  and  possible  groundwater 
release  at  the  field  site. 

P 88-1117 

Microorganism:  (G)  Genetically 
engineered  microorganism,  Host  strain: 
Rhizobium  meliloti  isolated  from 
Chippewa  station  in  Pepin  County 
Wisconsin;  Introduced  genes: 
Transposon  Tn5  encod^  kanamydn 
resistance  and  others  fiom  Klebsiella 
pneumoniae. 

Use/Production.  (G)  Two  small-scale 
field  trials:  (1)  to  test  the  competitive 
ability  of  the  engineered  strain  and 
evaluate  nodule  occupancy;  (2)  to 
compare  different  methods  of  applying 
Rhizobia  to  alfalfa  seeds.  Production 
range:  8X10**  ceUs  per  year  (0.016  kg/ 

yr). 

Exposure:  Human:  Production  and 
field  application,  maximum  of  6  people. 

Environmental  Release:  Production 
and  processing:  Culture  sterilized  before 
disposal.  Media  release:  air  and  water. 

Small-scale  field  trial:  8X10»"  cells 
will  be  applied  by  aqueous  suspension 
or  direct  application  to  the  alfalfa  seed. 
The  treated  area  of  the  field  plot  is  0.68 
acres  over  a  total  test  site  area  of  less 
than  5  acres.  The  field  test  experiment 
will  be  conducted  in  a  75  acre  field  at 
BioTechnica's  Chippewa  Agricultural 
Station  near  Arkansaw,  in  Pepin 
County,  Wisconsin.  Method  of  Disposal: 
Publicly  Owned  Treatment  Works 
(POTW),  soil  and  possible  groundwater 
release  at  the  field  site. 

P88-11U 

Manfuacturer.  BioTechnica 
Agriculture,  Inc. 

Microorganism:  (G)  Genetically 
engineered  microorganism.  Host  strain: 
Rhizobium  meliloti  isolated  from 
Chippewa  station  in  Pepin  County 
Wisconsin;  Introduced  genes:  "Omega 
fragment"  encoding  streptomycin 
resistance  from  Salmonella  flexneri  and 
sequence  containing  terminators  firom 
Escherichia  coli. 

Use/Production.  (G)  A  small-scale 
field  trial  to  test  the  competitive  ability 
of  the  engineered  strain  and  evaluate 
nodule  occupancy.  Production  range: 
8X10»»  cells  per  year  (0.016  kg/yr). 

Exposure:  Human:  Production  cuad 
field  application,  maximum  of  6  people. 

Environmental  Release:  Ptoduction 
and  processing:  Culture  sterilized  before 
disposal.  Media  release:  air  and  water. 
Small-scale  field  trial:  8X10*  ■'  cells  will 
be  applied  in  an  aqueous  suspension  to 
the  soil  in  a  single  application 
immediately  after  planting  the  alfalfa 
seeds.  The  treated  area  of  die  field  plot 
is  0.34  acres  over  a  total  test  site  area  of 
1.5  acres.  The  field  test  experiment  will 
be  conducted  in  a  75  acre  field  at 


BioTechnica's  Chippewa  Agricntural 
Station  near  Aricansaw,  in  Pepin 
County,  Wisconsin.  Method  of  Disposal: 
Publicly  Owned  Treatment  Works 
(POTW),  soil  and  possible  groundwater 
release  at  the  field  site. 

P 88-1119 

Manufacturer.  BioTechnica 
Agriculture,  Inc. 

Microorganism:  (G)  Genetically 
engineered  microorganism.  Host  strain: 
Rhizobium  meliloti  isolated  from  Powell 
Butte,  Oregon;  Introduced  genes: 
"Omega  fivgment"  encoding 
streptomycin  resistance  fiom 
Salmonella  flexneri  and  sequences 
containing  terminators  fiom  Escherichia 
coli 

Use/Production.  (G)  A  small-scale 
field  trial  to  test  the  competitive  ability 
of  the  engineered  strain  and  evaluate 
nodule  occupancy.  Production  range: 
4X10**  cells  per  year  (0.006  kg/yr). 

Exposure:  Human:  Production  and 
field  application,  maximimi  of  6  people. 

Environmental  Release:  Production 
and  processing:  Culture  sterilized  before 
disposal.  Media  release:  air  and  water. 

Small-scale  field  triah  4X10  »»*  cells 
will  be  applied  in  an  aqueous 
suspension  to  the  soil  in  a  single 
application  immediately  after  planting 
the  alfalfa  seeds.  The  treated  area  of  the 
field  plot  is  0.34  acres  over  a  total  test 
site  area  of  1.5  acres.  The  field  test 
experiment  will  be  conducted  in  a  75 
acre  field  at  BioTechnica's  Chippewa 
Agricultural  Station  near  Aiicansaw,  in 
Pepin  County,  Wisconsin.  Method  of 
Disposal:  Publicly  Owned  Iteatment 
Works  (POTW),  soil  and  possible 
groundwater  release  at  the  field  site. 

P 88-1120 

Manufacturer.  BioTechnica 
Agriculture.  In& 

Microorganism:  (G)  GenetricaUy 
engineered  microorganism.  Host  strain: 
Rhizobium  meliloti  (strain  445)  isolated 
from  soU  and  California:  Introduced 
genes:  "Omega  fiagment"  encoding 
streptomycin  resistance  from 
Salmonella  flexneri  and  sequences 
containing  terminators  from  Escherichia 
coli. 

Use/Production.  (G)  A  small-scale 
field  trial  to  test  the  competitive  ability 
of  the  engineered  strain  and  evaluate 
nodule  occupancy.  Production  range: 
4X10  **  cells  per  year  (0.006  kg/yr). 

Exposure:  Human:  Ptoduction  and 
field  application,  iwayimiim  of  6  people. 

Environmental  Release:  Production 
ami  ixooeuing:  Cuhiure  sterilized  before 
disposal.  Media  release:  Air  and  water. 
Small-scale  field  triah  4X10  >■*  cells 
will  be  applied  in  an  aqueous 


suspension  to  the  soil  in  a  single 
appUcation  immediately  after  planting 
the  alfalfa  seeds.  The  treated  area  of  the 
field  plot  is  0.34  acres  over  a  total  test 
site  area  of  1.5  acres.  The  field  test 
experiment  will  be  conducted  in  a  75 
acre  field  at  BioTechnica's  Chippewa 
Agricultural  Station  near  Arkansaw,  in 
Pepin  County,  Wisconsin.  Method  of 
Disposah  Publicly  Owned  Treatment 
Works  (POTW).  soil  and  possible 
groundwater  release  at  the  field  site. 

P 88-1121 

Manufacturer.  BioTechnica 
Agricultiue,  Inc. 

Microorganism:  (G)  Genetically 
engineered  microorganism.  Host  strain: 
Rhizobium  meliloti  (Nitragin  strain 
102F65);  Introduced  genes:  "Omega 
fragment"  encoding  streptomycin 
resistance  horn  Salmonella  flexneri  and 
sequences  containing  terminators  fiom 
Escherichia  coli. 

Use/Production.  (G)  A  small-scale 
field  trial  to  test  the  competitive  ability 
of  the  engineered  strain  and  evaluate 
nodule  occupancy.  Production  range: 
4X10  *»  cells  per  year  (0.008  kg/yr). 

Exposure:  Human:  Production  and 
field  application,  maximum  of  6  people. 

Environmental  Release:  Production 
and  processing:  Culture  sterilized  before 
disposal  Media  release:  Air  and  water. 

Small-scale  field  triah  4X10  »"  cells 
will  be  applied  in  an  aqueous 
suspension  to  the  soil  in  a  single 
application  immediately  after  planting 
the  alfalfa  seeds.  The  treated  area  of  the 
field  plot  is  0.34  acres  over  a  total  test 
site  area  of  1.5  acres.  The  field  test 
experiment  will  be  conducted  in  a  75 
acre  field  at  BioTechnica's  Chippewa 
Agricultural  Station  near  Arkansaw,  in 
Pepin  County,  Wisconsin.  Method  of 
Disposah  Publicly  Owned  Treatment 
Work  (POTW),  soil  and  possible 
groundwater  release  at  the  field  site. 

P8»-1122 

Manufacturer.  BioTechnica 
Agriculture,  Inc. 

Microorganism:  (G)  GenetricaUy 
engineered  microorganism.  Host  strain: 
Rhizobium  meliloti  (Nitragin  strain 
102F28);  Introduced  genes:  "Omega 
fragment"  encoding  streptomycin 
resistance  from  Salmonella  flexneri  and 
sequences  containing  terminators  from 
Escherichia  coli. 

Use/Production.  (G)  A  small-scale 
field  trial  to  test  the  competitive  ability 
of  the  engineered  strain  and  evaluate 
nodule  occupancy.  Production  range: 
4X10  >*  cells  per  year  (0.008  kg/yr). 

Exposure:  Human:  Production  and 
field  application,  maximum  of  6  people. 


Environmental  Release:  Production 
and  processing:  Culture  sterilized  before 
disposal.  Media  release:  Air  and  water. 

Small-scale  field  triah  4X10  *"»  cells 
will  be  applied  in  an  aqueous 
suspension  to  the  soil  in  a  single 
application  immediately  afer  planting 
the  alfalfa  seeds.  The  treated  area  of  the 
field  plot  is  0.34  acres  over  a  total  test 
site  area  of  1.5  acres.  The  field  test 
experiment  will  be  conducted  in  a  75 
acre  field  at  BioTechnica's  Chippewa 
Agricultural  Station  near  Arkansaw,  in 
Pepin  County,  Wisconsin. 

Method  of  Disposah  Pubhcly  Owned 
Treatment  Works  (POTW),  soil  and 
possible  groundwater  release  at  the  field 
site. 

Date:  April  21, 1988. 
Steve  Newbuig-Rinn, 

Acting  Chief,  Public  Data  Branch,  Information 

Management  Division,  Office  of  Toxic 

Substances. 

[FR  Doc.  88-9233  Filed  4-26-88;  8:45  am] 

BILLINQ  CODE  •660-60-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Advisory  Committee  on  Advanced 
Television  Service  Steering 
Committee;  Meeting. 

A  meeting  of  the  Steering  Committee' 
of  the  Advisory  Committee  on 
Advanced  Television  Service  will  be 
held  on  May  11, 1988,  at  2:00  p.m..  in  the 
Commission  Meeting  Room  (Room  856) 
at  1919  M  Street,  NW.,  Washington.  DC. 

The  agenda  for  the  meeting  will 
consist  of: 

1.  Approval  of  minutes  of  first  meeting 

2.  Progress  reports  by  Subcommittee 
chairman 

3.  Discussion  of  draft  interim  report 

4.  Report  on  funding  guidelines 

5.  Anticipated  schedule  for  future  work 

6.  Other  business 

7.  Date  and  location  of  next  Steering 
Committee  meeting 

8.  Adjourment 

All  interested  persons  are  invited  to 
attend.  Those  interested  also  may 
submit  written  statements  at  the 
meeting.  Oral  statements  and  discussion 
will  by  permitted  under  the  direction  of 
the  Committee  Chairman. 

This  meeting  has  been  scheduled  on 
less  than  15  days  prior  notices  in  the 
Federal  Register  because  of  the  critical 
importance  of  committee  consideration 
of  funding  guidelines,  the  need  to 
discuss  the  draff  interim  report  prior  to 
its  submission  to  the  parent  Advisory 
Cuuuuittee,  and  the  inability  to  schedule 
this  meeting  at  an  earlier  date. 


Any  questions  regarding  this  meeting 
should  be  directed  to  William  Hassinger 
at  (202)  632-6460  or  David  Siddall  at 
(202)  632-7792. 

Federal  Communications  Commission. 

H.  Walker  Feaster,  m, 

Acting  Secretary. 

[FR  Doc  68-9390  Filed  4-26-88:  8:45  am] 

BILUNO  CODE  6712-01-M 


FEDERAL  HOME  LOAN  BANK  BOARD 
[Na  AC-709;  FHLBB  No.  4725] 

Hamilton-Reliance  Savings 
Association,  Norristown,  PA;  Rnal 
Action  Approval  of  Conversion 
Appllcatkon 

Date:  April  21, 1988. 

Notice  is  hereby  given  that  on  April 
21, 1988,  the  Federal  Home  Loan  Bank 
Board,  as  operating  head  of  the  Federal 
Savings  and  Loan  Insurance 
Corporation,  pursuant  to  Title  IV  of  the 
National  Housing  Act,  as  amended  (12 
U.S.C.  1724  et  seq.]  approved  the 
application  of  Hamilton-Reliance 
Savings  Association,  Norristown, 
Pennsylvania  ("Hamilton-Reliance"),  for 
permission  to  convert  from  the  mutual  to 
the  stock  form  of  organization  in 
connection  with  the  acquisition  of 
Hamilton-Reliance  by  Central 
Pennsylvania  Finance  Corporation, 
Shamokin,  Pennsylvania  ("CPFC"),  by 
merging  Hamilton-Reliance  with  and 
into  CPFC's  wholly-owned  subsidiary. 
Central  Peimsylvania  Savings 
Association,  Shamokin,  Pennsylvania 
("Central  Savings").  Copies  of  the 
application  are  available  for  inspection 
at  the  Office  of  the  Secretariat  at  the 
Federal  Home  Loan  Bank  Board,  1700  G 
Street.  NW.,  Washington,  DC  20552,  and 
at  the  Office  of  the  Supervisory  Agent  at 
the  Federal  Home  Loan  Bank  of 
Pittsburgh,  One  Riverfront  Center. 
Twenty  Stanwix  Street,  Pittsburgh. 
Pennsylvania  15222-4893. 

By  the  Federal  Home  Loan  Bank  Board 
lohn  M.  Buckley.  Jr.. 
Secretary. 

[FR  Doc  88-9291  Filed  4-26-88;  8:45  am] 
BiujMO  COM  (Tao-ei-M 


FEDERAL  RESERVE  SYSTEM 

TTie  Bank  of  Montreal,  Toronto, 
Canada;  Application  To  Engage  In 
Various  Securities  Activities; 
Correction 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  88- 
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8251)  published  at  page  12504  of  the 
issue  for  Friday,  April  15, 1968. 

The  entry  for  The  Bank  of  Montreal  is 
revised  to  read  as  follows: 

1.  The  Bank  of  Montreal,  Toronto, 
Canada;  to  serve  through  Nesbitt 
Thomson  Securities,  Inc.,  New  York, 
New  York,  as  investment  adviser  (as 
defined  in  section  2(a)(20)  of  the 
Investment  Company  Act  of  1940, 15 
U.S.C.  80a-2(a)(20)).  to  an  investment 
company  registered  under  that  act. 
including  sponsoring,  organizing,  and 
managing  a  closed-end  investment 
company  pursuant  to  {  22S.25(b)(4)(ii)  of 
the  Board's  Regulation  Y. 

Comments  on  this  application  must  be 
received  by  May  11, 1986. 

Board  of  Covemort  of  the  Federal  Reserve 
System.  April  20, 1988.  . 

lames  McAfes,  | 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-9180  Filed  4-28-88:  8:45  am] 

■LIMG  COOE  UIO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  Of  the  Secretary 

Law  Enforcement  at  ttw  Natkmal 
Instttiites  of  Heath  Federal  Endav^ 
Delegation  of  Auttiority  i 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  me  by  the 
Acting  Administrator,  General  Services 
Administration  (GSA),  on  April  4. 1988. 
which  is  vested  in  the  Administrator, 
GSA  by  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  83 
Stat.  377,  as  amended,  and  the  Act  of 
June  1, 1948,  as  amended  (40  U.S.C.  318- 
318d}.  I  hereby  delegate  to  the  Assistant 
Secretary  of  Health,  with  authority  to 
redelegate  to  the  Director,  National 
Institutes  of  Health,  authority  to  utilize, 
with  their  consent,  the  facilities  and 
services  of  any  State  or  local  law 
enforcement  agency  to  enforce  laws  and 
preserve  the  peace  on  the  Department's 
property  in  Montgomery  County, 
Maryland,  known  generally  as  the 
National  Institutes  of  Health,  over  which 
the  United  States  has  acquired  exclusive 
jurisdiction  under  the  Act  of  March  31, 
1953,  Chapter  158  (1953  Maryland  Laws 
311). 

TTjis  authority  is  subject  to  the  j 

following  conditions:  ' 

•  This  authority  shall  be  exercised  in 
accordance  with  the  limitations  and 
requirements  of  the  above-cited  Acts. 

*  This  delegation  supplements  and  is  in 
addition  to  the  Delegation  of 
Authority  issued  to  the  Secretary  of 
Health,  Education,  and  Welfare 
(Federal  Property  Management 


Regulations,  Temporary  Regulation  D- 
8],  dated  January  9, 1966  (33  FR  604). 
•  liie  authority  granted  herein  shall  be 
exercised  in  accordance  with  the 
requirements  and  limitations  of  the 
Federal  Property  and  Administrative 
Services  Act  and  other  applicable 
statutes  and  regulations,  including  the 
General  Services  Administration 
Acquisition  Regulation,  as  amended, 
.  as  well  as  the  Competition  in 
Contracting  Act. 
This  delegation  is  effective 
immediately.  In  addition,  I  hereby  ratify 
and  afHrm  any  actions  taken  by  you. 
which,  in  effect,  involved  the  exercise  of 
this  authority  prior  to  the  effective  date 
of  this  delegation. 

Date:  April  20, 1988. 
Otis  R.  Bo%ven, 
Secretary. 
(FR  Doc.  88-9255  Filed  4-26-88:  8:45  am] 

HLUIM  coos  4140-«1-« 


Centers  for  Disease  Control 

ifOoperauve  Agreement  wnn 
Massachusetts  Department  of  PubNc 
Health/Massachusetto  Health 
Research  institute;  Availability  of 
Funds  for  Fiecal  Year  1968 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
funds  in  Fiscal  Year  1988  for  a 
cooperative  agreement  with  the 
Massachusetts  Department  of  Public 
Health/Massachusetts  Health  Research 
Institute.  Inc.  (MDPH/MHRI)  to  study 
the  effects  of  environmental  exposures 
on  reproductive  outcomes  in  Wobum, 
Massachusetts.  Assistance  will  be 
provided  only  to  MDPH/MHRI  in 
support  of  this  project.  No  other 
applications  are  solicited  or  will  be 
accepted. 

Authority 

This  program  is  authorized  under 
section  301  of  the  Public  Health  Service 
Act.  The  Catalog  of  Federal  Domestic 
Assistance  number  is  13.283. 

Background 

In  1979  an  800  acre  hazardous  waste 
site  was  discovered  in  Wobum, 
Massachusetts.  Environmental  sampling 
showed  high  levels  of  arsenic  lead,  and 
other  heavy  metals  on  the  site.  In 
addition,  high  levels  of  several  organic 
solvents  were  found  in  two  nearby 
drinking  water  wells  and  the  wells  were 
closed. 

Because  of  concern  of  Wobum 
residents  about  childhood  leukemia 
cases  in  the  area,  MDm  and  the 
Centers  for  Disease  Control  (CDC) 


investigated  the  problem.  The  incidence 
of  childhood  leukemia  in  East  Wobum 
was  found  to  be  significantly  elevated. 

In  1984,  Harvard  University 
researchers  reported  a  positive 
association  between  the  availabilify  of 
water  from  the  contaminated  wells  and 
leukemia  and  certain  adverse 
reproductive  outcomes.  They 
recommended  that  a  health  surveillance 
system  to  monitor  the  rates  of 
reproductive  and  childhood  disorders  in 
the  Wobum  communify  be  implemented. 

Further  study  by  MDPH  in  1984 
revealed  that  the  incidence  of  childhood 
leukemia  had  remained  elevated  since 
the  closure  of  the  wells  and  the  excess 
was  no  longer  confined  to  East  Wobum. 

Through  a  cooperative  agreement  with 
CDC,  MDPH  convened  a  panel  of 
outside  experts  in  February  1985  to 
review  available  health  and 
environmental  information  on  Wobum. 
Following  its  deliberations,  the  advisor}' 
panel  made  recommendations  that 
included: 

•  Surveillance  for  reproductive 
outcomes;  and 

•  Further  studies  of  the  environment. 
In  concurrence  with  these 

recommendations  this  cooperative 
agreement  will  conduct  epidemiologic 
and  environmental  studies  with  the 
following  goals: 

•  To  investigate  the  rates  of  selected 
reproductive  outcomes  occurring 
between  1969  and  1987,  both  within 
Wobum  and  in  comparison 
communities; 

•  To  compare  rates  of  selected 
adverse  reproductive  outcomes  in 
Wobum  with  rates  in  other 
Massachusetts  communities,  in  births 
occiirring  after  January  1, 1988;  and 

•  To  collect  additional  environmental 
data  that  will  be  linked  to  the  adverse 
reproductive  outcomes  being  studied. 

These  investigations  address  basic 
issues  of  utmost  importance  to  the 
community.  That  is.  the  investigations 
should  determine  whether  Wobum 
residents  exposed  to  the  contaminated 
water  experienced  elevated  rates  of 
selected  adverse  reproductive  outcomes 
and  whether  Wobum  residents  currenUy 
are  experiencing  rates  of  adverse 
reproductive  outcomes  that  differ  fix)m 
comparable  communities. 

Rsasons  for  Pn^Msing  the  State  of 
Msssachusetts  Department  of  Public 
Health/Massachusetts  Health  Research 
Institute  as  die  Recipient  of  This 
Cooperative  Agreement 

Recipient  activities  will  be  carried  out 
by  the  Massachusetts  Department  of 
Public  Health  and  the  Massachusetts 
Health  Research  Institute,  Inc. 


MDPH  will  be  responsible  for  the 
overall  scientific,  programmatic  and 
technical  direction  of  the  investigations. 
MHRI  will  be  responsible  for  die 
administrative  and  fiscal  tasks 
associated  with  the  project. 

This  cooperative  agreement  will  be 
awarded  to  MDPH/MHRI  for  Uie 
following  reasons: 

A.  Massachusetts  Department  of 
Public  Health  has  the  ultimate 
responsibility  for  protecting  the  public 
health  in  the  State  of  Massachusetts. 
Therefore,  it  has  a  vested  interest  in 
assessing  the  impact  of  the  environment 
on  the  health  of  children  in  Wobum.  The 
MDPH  is  interested  in  participating  and 
has  approached  CE)C  about  assistance 
and  support  to  undertake  this  project 

B.  The  Department  of  Public  Healdi 
has  unique  access  to  vital  records  and 
the  population  statistics  data  which  are 
important  components  of  the  proposed 
project 

C.  The  Departinent  of  Public  HealUi 
has  ongoing  worldng  relationships  with 
the  Wobum  community,  numerous  local 
health  care  providers,  an  extensive 
medical  community,  and  schools  of 
public  health  who  will  most  likely  be 
involved  with  the  project 

D.  The  Department  of  Public  Health 
has  qualified  personnel  experienced  in 
environmental  health  and  in  conducting 
epidemiologic  investigations. 

Availability  of  Funds 

Approximately  $590,000  will  be 
available  in  Fiscal  Year  1988  to  fund  this 
cooperative  agreement.  It  is  expected 
that  the  agreement  will  begin  on  or 
about  August  7. 1988.  and  depending 
upon  fund  availability,  will  be  funded 
for  the  second  year  of  a  3-year  project 
period.  Funding  for  the  third  year  is 
dependent  on  findings  from  the  first  2 
years  of  the  project. 

Other  Submissions  and  Review 
Requirements 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

Information 

Information  may  be  obtained  fhun 
Karen  Reeves,  Grants  Management 
Specialist  Grants  Management  Branch. 
PiDcurement  and  Grants  Office.  Centers 
for  Disease  Control.  255  E.  Paces  Feny 
Road  NE..  AUanta.  GA  30305.  telephone 
(404)  842-6575.  Technical  assistance 
may  be  obtained  bam  Lowell  Sever, 
Ph.D..  Project  Officer.  Division  of  Birth 
Defects  and  Developmental  Disabilities. 
Center  for  Environmental  Health  and 
Injury  Control.  Centers  for  Disease 
Control.  MS  F-37. 1600  Clifton  Road. 


AUanta.  GA  30333.  telephone  (404)  486- 
4706. 

Dated:  April  21, 1968. 

Robert  L  Foatar. 

Acting  Director,  Office  of  Program  Support. 
Centers  for  Disease  Control. 

(FR  Doc  88-0237  Filed  4-28-88:  &45  am] 

SIUSW  COOK  41«0-iaHI 


Public  Health  Service 

Administrator,  Agency  for  Toxic 
Substancee  and  Disease  Registry; 
Delegation  of  Authority 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  of 
authority  of  April  7, 1988  (53  FR  12992) 
by  the  Secretaiy  of  Health  and  Human 
Services  to  the  Assistant  Secretary  for 
Health,  the  Assistant  Secretary  for 
Health  has  delegated  to  the 
Administrator.  Agency  for  Toxic 
Substances  and  Disease  Registry,  with 
authority  to  redelegate,  the  following 
authorities  under  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liabilify  Act  of  1980 
(42  U.S.C  9601  et  teg.J,  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986.  and  as 
amended  hereafter,  insofar  as  they 
pertain  to  the  functions  assigned  to  the 
Agency  for  Toxic  Substances  and 
Disease  Registry: 

Sections  104(bMl]  (first  sentence],  104(c). 
104(d),  104(e),  [%vith  die  exception  of 
104(e)(7)(C)],  104(f).  104(g),  104(h),  104(i)(ll), 
104(j),  113(k)  (mtfa  the  exception  of  113(kK2)]. 
The  exercise  of  authority  under  aection  104(h) 
shall  be  subject  to  tlie  approval  of  the 
Administrator  of  the  Office  of  Federal 
Procurement  Policy. 

This  delegation  excludes  the  authority  to 
promulgate  regulations  and  to  submit  reports 
to  the  Congress. 

In  addition,  I  hereby  ratify  cmy  actions 
taken  by  the  Administrator.  Agency  for 
Toxic  Substances  and  Disease  Registry, 
and  subordinstes  which  involved  the 
exercise  of  the  authorities  delegated 
herein  prior  to  the  effective  date  of 
delegation. 

This  delegation  to  the  Administrator. 
Agency  for  Toxic  Substances  and 
Disease  Registry,  became  effective  on 
April  19, 1988. 

Date:  April  19, 1988. 
Robert  E.  Wiadoa, 
Assistant  Secretary  for  Health. 

[FR  Doc.  88-^224  Filed  4-28-88;  &45  am] 

SHJJNQ  COOC  41M-7e^ 


National  InaHtutee  of  I  IsaHh.  Law 
Enforcement  at  the  National  institutes 
of  Health,  Betheeda,  MD;  Delegation  of 
Authority 

Notice  is  heiby  given  that  pursuant  to 
the  delegation  of  authority  from  the 
Acting  Administrator,  General  Services 
Administration  of  April  4, 1988  and  the 
delegation  of  authority  from  the 
Secretary  of  Health  and  Human  Services 
to  the  Assistant  Secretary  for  Health.  I 
have  delegated  to  the  Director,  Office  of 
Management  for  redelegation  to  the 
Director.  National  Institutes  of  Health, 
the  authority  to  utilize,  with  their 
consent  the  facilities  and  services  of 
any  State  or  local  law  enforcement 
agency  to  enforce  laws  and  preserve  the 
peace  on  the  Department's  property  in 
Montgomery  County,  Maryland,  known 
generally  as  the  National  Institutes  of 
Health,  over  which  the  United  States 
has  acquired  exclusive  jurisdiction 
under  the  Act  of  March  31, 1953,  Chapter 
158  (1953  Maryland  Laws  311). 

This  authority  may  be  redelegated 
and  shall  be  exercised  in  accordance 
with  the  limitations  and  requirements  of 
the  above-dted  Act  as  well  as  other 
applicable  statutes  and  regulations, 
including  the  Federal  Property  and 
Administrative  Services  Act  as 
amended,  the  General  Services 
Administration  Acquisition  Regulation, 
as  amended,  and  the  Competition  in 
Contracting  Act. 

This  delegation  supplements  and  is  in 
addition  to  the  delegation  of  authority 
issued  to  the  Secretary  of  Health. 
Education,  and  Welfare  (Federal 
Property  Management  Regulations. 
Temporary  Regulation  D-8),  dated 
January  9, 1966,  (33  FR  604). 

The  delegation  of  authority  to  the 
Director,  National  Institutes  of  Health 
from  the  Assistant  Secretary  for 
Administration,  dated  June  13, 1968,  to 
assist  in  controlling  violations  of  law  at 
the  National  Institutes  of  Health,  is 
unaffected  by  this  delegation. 

This  delegation  of  authority  became 
effective  on  April  20, 1988. 
April  20, 198& 
Robert  6.  Wiodom. 
Assistant  Secretary  for  Health. 
[FR  Doc  88-9256  Filed  4-2S-88: 8:45  am] 

StLUNQ  COOC  4140-01-M 


Privacy  Act  of  1974;  New  System  of 
Records 

AOENCY:  Public  Health  Services,  HHS. 

action:  Notification  of  a  New  System  of 
Records. 
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summary:  In  accordance  with  the  ' 
requirements  of  the  Pricacy  Act,  the 
Public  Health  Service  (PHS)  is  I 

publishing  notice  of  a  proposal  to    ' 
establish  a  new  system  of  records,  09- 
30-0050,  "Clinical  Research:  Patient 
Medical  Records,  HHS/ADAMHA/ 
NIMH."  We  are  also  proposing  routine 
uses  for  this  new  system. 
dates:  niS  invites  interested  parties  to 
submit  comments  on  the  proposal 
routine  uses  on  or  before  May  27, 1988. 
PHS  has  sent  a  Report  of  a  New  System 
to  the  Congress  and  to  the  Office  of 
Management  and  Budget  (0MB)  on 
April  19. 1988.  The  system  of  records 
will  be  effective  June  27, 1988,  unless 
PHS  receives  comments  which  would 
result  in  a  contrary  determination. 
AOOAESS:  Please  submit  comments  to: 
Privacy  Act  Officer,  Alcohol.  Drug   i 
Abuse,  and  Mental  Health  | 

Administration,  Room  6-102,  Parklawn 
Building.  5600  Fishers  Lane.  Rockviile. 
Maryland  20857. 

Comments  received  will  be  available 
for  inspection  at  this  same  address  from 
8:30  a.m..  to  4  p.m..  Monday  through 
Friday., 

RM  FURTHER  INFORMATION  CONTACT: 

Clinical  Director,  William  A  White 
Research  Program,  Division  of 
Intramural  Research  Programs,  National 
Institute  of  Mental  Health,  Saint 
Elizabeths  Hospital,  Room  565,  William 
A  White  Building,  2700  Martin  Luther 
King.  Jr..  Avenue  SE..  Washington.  DC 
20032,  (202)  373-6200. 

The  number  listed  above  is  not  toll 
free. 


SUPPLEMENTARY  INFORMATION:  The 

Alcohol.  Drug  Abuse,  and  Mental  Health 
Administration  (ADAMHA)  proposes  to 
establish  a  new  system  of  records:  09- 
30-0051,  "Clinical  Records:  Patient    i 
Medical  Records.  HHS/ADAMHA/  ' 
NIMH."  Records  in  this  system  were 
formerly  covered  nder  a  system  of 
records  for  Saint  Elizabeths  Hospital 
09-30-002a  Saint  Elizabeths  Hospital 
General  Medical/Clinical  Records 
System  and  Related  Indexes.  HHS/ 
ADAMHA/NIMH.  In  the  transfer  of  the 
Hospital  to  the  District  of  Columbia,  the 
clinical  staff  who  provided  support  to 
the  William  A.  White  Research  Program. 
Division  of  Intramural  Research 
Programs.  National  Institute  of  Mental 
Health,  were  transferred  finm  the 
Hospital  to  the  Division  of  Intramural 
Research  Programs,  and  this  system 
notice  transfers  the  records  of  that 
program.  These  records  provide  a 
continuous  history  of  the  treatment 
afforded  individual  patients  in  the 
Wiliam  A.  White  Research  Program,  and 
they  provide  a  data  base  for  the  clinical 
research  conducted  by  the  program. 


Records  are  retrievable  by  unit  number 
and  patient  name,  and  are  stored  in  file 
folders  and/or  microfiche,  and  on 
computer  tapes.  Files  are  stored  in 
locked  file  cabinets  or  locked  rooms. 
Access  to  records  is  strictly  controlled 
by  the  system  manager.  Records  may  be 
removed  only  by  system  personnel 
following  receipt  of  a  request  signed  by 
an  authorized  user.  Access  to 
computerized  records  is  controlled  by 
the  use  of  security  codes  known  only  to 
the  authorized  user.  Codes  are  user-  and 
function-specific.  Contractor  compUance 
is  assured  through  inclusion  of  Privacy 
Act  requirements  in  contract  clauses, 
and  through  monitoring  by  contract  and 
project  officers.  Contractors  who 
maintain  records  in  this  system  are 
instructed  to  make  no  disclosure  of  the 
records  except  as  authorized  by  the 
system  manager.  Computerized  records 
will  be  maintained  in  accordance  with 
Party  6,  "ADP  System  Security,"  in  the 
HHS  Information  Resource  Management 
Manual.  The  routine  uses  proposed  for 
this  system  are  compatible  with  the 
stated  purposes  of  the  system.  A  routine 
use  permits  disclosure  to  a 
congressional  ofice  to  allow  subject 
individuals  to  obtain  assistance  from 
their  representatives  in  Congress  should 
they  so  desire.  A  second  routine  use 
permits  social  work  staff  to  give 
pertinent  information  to  community 
agencies  to  assist  patients  or  their 
families.  A  third  permits  disclosure  to 
referring  physicians  to  provide  for 
continuing  patient  care  after  discharge. 
A  fourth  permits  disclosure  of 
information  regarding  diagnostic 
problems  or  that  having  unusual 
scientific  value  to  appropriate  medical 
research  organizations  or  to  consultants 
in  connection  with  treatment  of  the 
patient  or  in  order  to  accomplish  the 
research  purposes  of  this  system.  A  fifth 
routine  use  proposes  disclosure  to 
representatives  of  the  Joint  Commission  • 
on  Accreditation  of  Hospitals 
conducting  inspections.  A  sixth 
proposes  disclosure  to  report  certain 
infectious  diseases,  as  required  by  law. 
A  seventh  permits  disclosure  to  tumor 
registries  for  maintenance  of  health 
statistics.  An  eighth  routine  use  permits 
disclosure  to  contractors  to  accomplish 
transcribing,  updating,  copying,  or 
otherwise  refining  records.  Any 
contractor  receiving  such  records  will  be 
required  to  comply  with  the  Privacy  Act. 
A  ninth  routine  use  proposes  disclosing 
information  to  the  Department  of  Justice 
in  the  event  of  litigation. 

This  system  notice  is  written  in  the 
present  rather  than  the  future  tense,  in 
order  to  avoid  the  unnecessary 
expenditure  of  public  funds  to  republish 
the  notice  after  it  becomes  effective. 


Dated:  April  2a  1988. 
Wilford  |.  Fottniah. 

Deputy  Assistant  Secretary  for  Health 
Operations  and  Director.  Office  of 
Management 

0»-30-0050 

SYSTIM  NAMK: 

Clinical  Research:  Patient  Medical 
Records.  HHS/ADAMHA-NIMH 

SECUfHTY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Saint  Elizabeths  Hospital,  Building 
No.  93,  WilHam  A.  White  Building,  Room 
144.  2700  Martin  Luther  King,  Jr..  Avenue 
SE..  Washington.  D.C.  20032,  and  at 
private  organizations  under  contract.  A 
list  of  specific  sites  is  available  from  the 
System  Manager. 

CATSOOMES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Registered  clinical  research  patients 
and  some  individuals  not  registered  as 
patients  but  seen  for  diagnostic  tests. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Inpatient  and  outpatient  medical/ 
clinical  records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

The  Public  Health  Service  Act. 
Section  301  (42  U.S.C.  241).  "Research 
and  Investigation,"  and  Section  321  (42 
U.S.C.  248),  "Hospital." 

FURFOSES: 

(1)  To  provide  a  continuous  hiptory  of 
the  treatment  afforded  individual 
patients  in  the  National  Institute  of 
Mental  Health  Clinical  Research 
Program  at  the  William  A.  White 
Building. 

(2)  To  provide  a  data  base  for  the 
clinical  research  conducted  at  the 
William  A.  White  Research  program. 

ROUTINB  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUIDINO  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USE: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

2.  Social  work  staff  may  give  pertinent 
information  to  community  agencies  to 
assist  patients  or  their  families. 

3.  Referring  physicians  receive 
medical  information  for  continuing 
patient  care  after  discharge. 

4.  Information  regarding  diagnostic 
problems,  or  having  unusual  scientific 
value  may  be  disclosed  to  appropriate 


medical  research  organizations  or 
consultants  in  connection  with 
treatment  of  patient  or  in  order  to 
accomplish  the  research  purposes  of  this 
system.  For  example,  tissue  specimens 
may  be  sent  to  the  Armed  Forces 
Institute  of  Pathology;  x-rays  may  be 
sent  for  the  opinion  of  a  radiologist  with 
extensive  experience  in  a  particular 
kind  of  diagnostic  radiology.  The 
recipients  are  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
these  records. 

5.  Records  may  be  disclosed  to 
representatives  of  the  Joint  Commission 
on  Accreditation  of  Hospitals 
conducting  inspections  to  ensiue  that 
the  quality  of  the  William  A.  White 
Clinical  Research  Program  medical 
record-keeping  meets  established 
standards. 

6.  Certain  infectious  diseases  are 
reported  to  government  jurisdictions  as 
required  by  law. 

7.  Medical  information  may  be 
disclosed  to  tumor  registries  for 
maintenance  of  health  statistics. 

8.  The  Department  contemplates  that 
it  may  contract  with  a  private  firm  for 
transcribing,  updating,  copying,  or 
otherwise  refining  records  in  this 
system.  Relevant  records  will  be 
disclosed  to  such  a  contractor.  The 
contractor  will  be  required  to  comply 
with  the  requirements  of  the  Privacy  Act 
with  respect  to  such  records. 

9.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in.his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  a  claim  against  the  Public 
Health  Service  based  upon  an 
individual's  mental  of  physical  condition 
and  alleged  to  have  arisen  because  of 
activities  of  the  Public  Health  Service  in 
connection  with  such  individual, 
disclosure  may  be  made  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 


FOLIOES  AND  FRACnCCS 

RE  I  RIKVMQ;  ACCESSMW 

DISFOMNO  OF  RECORDS  IN  THE  SYSTEM; 


STORAGE: 

Records  are  stored  in  file  folders  and/ 
or  on  microfiche,  and  on  computer  tapes. 


Files  are  stored  in  locked  file  cabinets  or 
locked  rooms. 

retrievabiuty: 

The  records  are  retrieved  by  unit 
number  and  patient  name. 

SAFEOUARDS: 

1.  Authorized  Users:  Employees 
maintaining  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
physicians  and  dentists  and  other  health 
care  professionals  officially 
participating  in  patient  care  and  to 
contractors  or  to  NIMH  researchers 
specifically  authorized  by  the  system 
manager. 

2.  Physical  Safeguards:  AU  record 
facilities  are  locked  when  system 
personnel  are  not  present. 

3.  Procedural  Safeguards:  Access  to 
files  is  strictly  controlled  by  the  system 
manager.  Records  may  be  removed  only 
by  system  personnel  following  receipt  of 
a  request  signed  by  authorized  user. 
Access  to  computerized  records  is 
controlled  by  the  use  of  security  codes 
known  only  to  the  authorized  user. 
Codes  are  user-  and  function-specific. 
Contractor  compliance  is  assured 
through  inclusion  of  Privacy  Act 
requirements  in  contract  clauses,  and 
through  monitoring  by  contract  and 
project  officers.  Contractors  who 
maintain  records  in  this  system  are 
instructed  to  make  no  disclosure  of  the 
records  except  as  authorized  by  the 
system  manager. 

4.  Implementation  Guidelines:  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PHS.hf:  45-13  of  the  General 
Administration  Manual,  and  Part  6, 
"ADP  System  Security"  in  the  HHS 
Information  Resource  Management 
Manual. 

RETENTION  AND  DISPOCAl: 

Records  are  retained  for  5  years  after 
last  discharge  or  upon  death  of  a  patient 
and  then  transferred  to  the  Washington 
National  Records  Center,  where  they  are 
retained  until  30  years  after  discharge  or 
death. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Clinical  Director,  William  A.  White 
Research  Program,  Division  of 
Intramural  Research  Programs,  National 
Institute  of  Mental  Health,  Saint 
Elizabeths  Hospital.  Room  565.  William 
A.  White  Building,  2700  Martin  Luther 
King.  Jr.,  Avenue  SE..  Washington,  DC 
20032. 

NOTIFICATION  procedures: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  address 
above.  An  individual  or  a  legally 
authorized  representative  may  learn  if  a 
record  exists  about  that  individual  upon 


written  request  with  notarized  signature. 
The  request  should  include:  (a)  Full 
name  or  any  alias  used,  (b)  social 
security  number,  and  (c)  approximate 
time  of  participation  in  the  hospital/ 
project 

An  individual  who  requests 
notification  of  or  access  to  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing  a  family 
physician  or  health  professional  (other 
than  a  family  member)  to  whom  the 
record  will  be  released.  The 
representative  must  verify  relationship 
to  the  individual  as  well  as  his/her  own 
identity. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's/ 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent  The  parent  or  guardian 
must  verify  relationship  to  the  child/ 
incompetent  person  as  well  as  his/her 
own  identity. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  an 
accounting  of  disclosures  of  their 
records,  if  any. 

CONTEST1NO  RECORD  PROCEDURES: 

Contact  the  System  Manager  at  the 
address  specified  under  Notification 
Procedures  above  and  reasonably 
identify  the  record,  specify  the 
information  being  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  correcting  the  information, 
along  with  supporting  justification  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEOOMES: 

Referring  physicians,  other  medical    . 
facilities  (with  patient's  consent), 
patients,  relatives  of  patients. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
[FR  Doc.  88-9228  Filed  4-26-88;  8:45  am] 

MLUNO  COOE  41«>-2IMi 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managamant 

lAA  680  08  4132  02) 

Information  CoUaction  Submittad  for 
Ravlaw 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
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provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  information  collection 
requirement  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contracting  the  Bureau's  clearance 
officer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  requirement,  should  be  made  direcdy 
to  the  Bureau's  clearance  ofHcer  and  the 
Office  of  Management  and  Budget 
Interior  Department  Desk  Officer, 
Washington,  DC  20503,  telephone  202- 
395-7313. 

Title:  Recordation  of  Mining  Claims 
and  Filing  Proof  of  Annual  Assessment 
Work  or  Notice  of  Intention  to  Hold 
Mining  Claims,  Mill  sites,  or  Tunnel 
Sites. 

Abstract  Section  314  of  the  Federal 
Land  Policy  and  Management  Act  of 
1978  (43  U.S.C.  1744)  requires  that  all 
locations  of  mining  claims,  mill  sites, 
and  timnel  sites  under  the  Mining  Law 
of  1872,  as  amended,  be  recorded  with 
the  Bureau  of  Land  Management  within 
90  days  of  their  location.  The  statute 
also  requires  that  each  calendar  year 
after  the  mining  claims  are  located  the, 
owner  shall  tile  with  the  Bureau  either 
an  affidavit  of  annual  assessment  work 
or  a  notice  of  intent  to  hold  by 
December  30.  Failure  to  record  the 
mining  claim  or  site  or  failure  to  submit 
an  annual  filing  for  each  mining  claim 
causes  the  mining  claims  or  site  to  be 
declared  statutorily  abandoned,  and 
therefore  void. 

Bureau  Form  Number  None;  a  copy  of 
the  original  certificate  or  notice  of 
location  and/or  annual  proof  of 
assessment  work  or  notice  of  intent  tp 
hold.  I 

Frequency:  Respondent  records  each 
mining  claim  or  site  only  once  in  the 
proper  Bureau  office.  For  each  mining 
claim  or  site  recorded,  the  respondent 
must  file  each  year  a  copy  of  the 
affidavit  of  assessment  work  or  a  notice 
of  intent  to  hold  in  order  to  keep  the 
mining  claim  or  site  active. 

Description  of  Respondent: 
Respondents  may  range  from 
individuals  to  multi-national 
corporations. 

Annual  Responses:  897,838. 

Annual  Burden  Hours:  74,773. 

Bureau  Clearance  Officer  Richard 
lovaine.  202-653-8833. 

Date:  February  3. 1988. 

Robert  H.  Lawtoo. 

Assistant  Director,  Energy  and  Mineral 
Resources. 

[FR  Doc.  88-9183  Filed  4-26-88;  8:45  am] 

BUJNa  COOC  4310-M-M 


[WY-930-0e-4220-10;  W-93054] 


Proposed  Withdrawal  and  Opportunity 
for  Put)Hc  Meeting;  Wyoming 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

summary:  The  Bureau  of  Reclamation 
proposes  to  withdraw  2,088.52  acres  of 
public  land  in  Carbon  County,  for 
protection  of  the  Pathfinder  Dam 
spillway  near  Casper.  Wyoming.  This 
notice  closes  the  land  for  up  to  2  years 
from  surface  entry  and  mining.  The  land 
will  remain  open  to  mineral  leasing. 

DATE  Comments  and  requests  for  a 
public  meeting  must  be  received  by  July 
26.1988. 

ADDRESS:  Comments  and  meeting 
requests  should  be  sent  to  the  Wyoming 
State  Director,  BLM,  2515  Warren 
Avenue,  P.O.  Box  1828,  Cheyenne, 
Wyoming  82003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tamara  Gertsch,  BLM,  Wyoming  State 
Office.  307-772-2072. 

On  March  30, 1988,  a  petition  was 
approved  allowing  the  Bureau  of 
Reclamation  to  file  an  application  to 
withdraw  the  following  public  land 
described  that  lies  at  or  below  the 
elevation  of  5.850.1  feet,  from  settlement, 
sale.  location,  or  entry  under  the  public 
land  laws,  including  the  general  mining 
laws,  subject  to  valid  existing  rights: 

Sixth  Principal  Meridian    . 

T.  27  N.,  R.  84  W., 
Sec.  7.  loU  2,  3, 4,  NViNEy4.  SWy4NEV4, 

NWy«SEy«NEy4,  EV4WV4.  WV4SEV4; 
Sec.  l&lots  1-4,  W%NEy4.  SEV4NEV4. 

EWNVi,  WV4EV4SEy4.  WV4SEy4: 
Sec.  19,  lot  1.  EV^.  EV^WM; 

Sec.  20.  swy4Nwy4,  swy4NEy4Swy4. 
wv4swy4,SEy4Swy4. 

T.  27  N..  R.  85  W., 
Sec.  12,  EV^EViSEy4; 
Sec.  13.  SWy4NEy4NEy4.  W%NEy4, 
NW%SEy4NEy4,  SV4SEy4NEy4, 

SEy4NEy4Swy4,  SEy4Swy4.  SEy4. 

The  area  de8cril)ed  contains  2,088.52  acres 
in  Carbon  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  Pathfinder 
Dam  spillway  and  to  protect  the  capital 
investment  made  at  the  site  by  the 
Bureau  of  Reclamation. 

For  a  period  of  90  days  bom  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management 


Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  undersigned 
officer  witldn  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
nodce  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 


The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  cancelled,  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  will  be 
permitted  during  this  segregative  period 
are  those  compatible  with  project  use, 
as  determined  by  the  Bureau  of 
Reclamation,  and  the  development  of  oil 
and  gas  reserves  without  surface 
occupancy. 

Mariyn  V.  Jones,  ^ 

Associate  State  Director. 
April  la  1988. 

[FR  Doa  88-9185  Filed  4-26-88;  8:45  am] 
■NXMO  CODE  4310-2MI 


Geological  Survey 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  described  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  extension  of  the 
expiration  date  under  the  provisions  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  No  changes  have  been 
requested  on  the  current  approved 
collection.  Copies  of  the  proposed 
collection  of  information,  related  forms, 
and  explanatory  material  may  be 
obtained  by  contacting  the  Bureau's 
clearance  officer  at  the  telephone 
number  listed  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  within  30  days  direcdy  to  the 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer. 


Washington.  DC  20503.  telephone  (202) 
395-7340. 

Title:  Water  Resources  Research 
Program  and  Water  Resources 
"Technology  Development  Program,  30 
CFR  Part  402. 

Abstract'  Respondents  submit 
proposals  containing  plans  for  water- 
resources  research  or  technology- 
development  projects.  This  information 
will  be  used  as  the  basis  for  selection 
and  award  of  projects  meeting  the 
program  objectives.  Quarterly  and  final 
reports  are  required  on  each  selected 
project  to  assess  scientific  performance. 

Bureau  Form  Number  None. 

Frequency:  Annual  proposals, 
quarterly  and  final  reports. 

Description  of  Respondents: 
Educational  institutions,  private 
foundations,  private  firms,  individuals, 
and  agencies  of  local  or  State 
governments. 

Total  Responses:  350. 

Total  Burden  Hours:  7,400. 

Bureau  Clearance  Officer:  Geraldine 
A.  Wilson,  telephone  (703)  648-7309. 

Date  April  5. 1968. 

Philip  Cohen, 

Chief  Hydrologist 

[FR  Doc.  88-9182  Filed  4-26-88;  8:45  am] 

BHXNn  CODE  4310-31-M 


National  Park  Servtee 

Availability  of  a  Rnding  of  No 
Significant  Impact;  Big  Cypress 
National  Preserve,  PL 

agency:  Big  Cypress  National  Preserve, 
Florida,  National  Park  Service,  Interior. 
ACTION:  Notice  of  Availability  of  a 
Finding  of  No  Significant  Impact 
(FONSI). 

SUMMARY:  Notice  is  hereby  given 
pursuant  to  S  9.52(b)  of  Title  36,  Part  9, 
Subpart  B  of  die  Code  of  Federal 
Regulations  of  the  availability  of  the 
Finding  of  No  Significant  Impact 
(FONSI)  and  Statement  of  Findings  for 
Protection  of  Wedands  (E.0. 11990)  and 
Floodplain  Management  (E.0. 11988)  for 
an  environmental  assessment  of  an  oil 
and  gas  Plan  of  Operations  submitted  by 
Shell  Western  E  &  P,  Inc.,  for  die 
purpose  of  conducting  geophysical 
seismic  exploration  surveys  in  the  Big 
Cypress  National  Preserve. 
date:  Operator  may  begin  operations  on 
April  8, 1988. 

addresses:  Copies  of  die  FONSI  and 
statement  of  findings  are  available  for 
review  at: 

Big  Cypress  National  Preserve,  S.R.  Box 
110.  Satinwood  Drive,  Ochopee, 
Florida  33943,  Telephone  (813)  695- 
2000. 


Office  of  Science  and  Natural 

Resources,  Southwest  Regional  Office, 

National  Park  Service.  75  Spring 

Street,  SW..  Adanta,  Georgia  30303, 

Telephone  (404)  331-4916. 
Miami-Dade  Public  Library,  101  West 

Flagler,  Miami,  Florida  33130. 
Collier  County  Public  Library,  650 

Central  Avenue.  Naples.  Florida 

33940. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Fred  Fagergren,  Superintendent,  Big 

Cypress  National  Preserve. 

Rohert  M.  Baker. 

Regional  Director,  Southeast  Region. 

Date:  April  11, 1988. 
[FR  Doc.  88-9245  Filed  4-26-88;  8:45  am] 

BNJJNQ  CODE  4S10-70-M 


Availability  of  Draft  Environmental 
Impact  Statement;  General 
Management  Plan,  Death  Valley 
National  Monument 

summary:  Pursuant  to  section  102  (2)  (C) 
of  the  National  Environmental  Policy 
Act  of  1969  (Pub.  L  91-190  as  amended), 
the  National  Park  Service.  Department 
of  the  Interior  has  prepared  a  draft 
environmental  impact  statement  (DEIS) 
assessing  the  potential  impacts  of  the    ' 
proposed  General  Management  Plan  for 
Death  Valley  National  Monument,  Inyo 
and  San  Bernardino  Counties,  California 
and  Nye  County.  Nevada. 

The  draft  Plan  proposes  to  expand 
visitor  opportunities  to  explore  and 
imderstand  the  diverse  features  of  the 
monument  and  would  provide  some 
additional  facilities.  Major  emphasis  is 
placed  on  improved  information/ 
orientation/interpretation  services  and 
improved  reliability  of  roads  to  the 
monument's  diverse  natural  and  cidtural 
features.  Alternatives  addressed  include 
no  action  and  minimum  actions  needed 
to  provide  a  quality  visitor  experience 
and  bring  monument  facilities  up  to 
National  Park  Service  Standards. 
DATES:  Written  comments  on  the  draft 
General  Management  Plan  and  DEIS 
will  be  accepted  until  July  1, 1988.  Also, 
during  the  comment  period,  public 
meetings  will  be  held  in  the  following 
locations: 
May  7, 1988:  Visitor  Center,  Death 

Valley  National  Monument.  7:30  PM 
May  9, 1988:  Statham  Hall,  138  N. 

Jackson  Lane,  Lone  Pine,  California, 

7:00  PM 
May  10, 1988:  Pasadena  Convention 

Center.  300  East  Green  Street. 

Pasadena,  California,  7:00  PM 
May  11, 1988:  University  of  Nevada,  Las 

Vegas.  White  Hall,  Cottage  Way,  Las 

Vegas.  Nevada,  7:00  PM. 


ADDRESSES:  Comments  on  die  draft  Plan 
and  DEIS  or  requests  for  information 
should  be  directed  to:  Superintendent. 
Death  Valley  National  Monument, 
Deadi  Valley,  California  92328, 
telephone  number  (619)  786-2331. 

Copies  of  the  draft  Plan  and  DEIS  are 
available  for  inspection  at  the 
montmient  headquarters  in  Death  Valley 
and  in  libraries  located  in  the  monument 
vicinity.  Copies  are  also  available  at  the 
following  address:  Western  Regional 
Office,  National  Park  Service,  Attn: 
Division  of  Planning,  Grants  and 
Environmental  Quality.  P.O.  Box  36063, 
450  Golden  Gate  Avenue.  Room  14033, 
San  Francisco,  California  94102. 

Date:  April  21, 1988.  ~ 

W.  LoweU  White, 

Acting  Regional  Director,  Western  Region. 

[FR  Doc.  86-9246  Filed  4-26-88;  8:45  am] 

BILUNO  CODE  4310-70-M 


National  Register  of  Historic  Places; 
Pending  Nominations,  Arkansas  et  aL 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  April 
16, 1988.  Pursuant  to  §  60.13  of  36  CFR 
Part  60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register.  National  Park 
Service.  U.S.  Department  of  the  Interior. 
Washington.  DC  20243.  Written 
comments  should  be  submitted  by  May 
12, 1988. 

Amy  SchlageL 

Acting  Chief  of  Registration,  National 
Register. 

ARKANSAS 
Sebastian  County 

Fort  Smith.  Shaw,  Tillman.  House,  500  S. 
Nineteenth  St. 

CAUFORNIA 

Contra  Costa  County 

Port  Costa.  Port  Costa  School,  Plasa  El 
Hambre 

San  Joaquin  County 

Stockton,  Cole's  Five  Cypress  Farm,  11221  E. 
Eight  Mile  Rd. 

CONNECTICUT 
Fairfield  County 

Greenwich.  Greenwich  Municipal  Center 
Historic  District,  101  Field  Point  Rd..  290. 
299. 310  Greewich  Ave. 
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Hutfotd  County 

Soutiiinglott,  Meriden  Avenue — Oakland 
Road  Historic  District.  Roughly  Oakland 
Rd.  between  Meriden  and  Berlin  Aves..  and 
Meriden  Ave.  between  Oakland  Rd.  and 
Delhunty  Dr. 

New  Havaa  County  I 

North  Haven.  Pines  Bridge  Historic  District. 
3-17  Bishop  St,  70-e8  Old  Broadway.  2-10 
Philp  PL.  9-56  State  SL 

GEORGIA 


Richmond  County 

Augusta,  Engine  Company  Number  One.  452 
ElliaSL 

Rockdale  County 

Conyers,  Conyers  Commercial  Historic 
District.  Roughly  bounded  by  N.  Main  St, 
Warehouse  St..  GA  RR,  and  Center  St 

MASSACHUSCTTS 

Middlesa  County  (also  in  Worcester  County) 

Cedar  Swamp  Archeological  District 

MICHIGAN 

Ingham  County 

Lansing.  Franklin  Avenue  Presbyterian 
Church,  108  W.  Grand  River  Ave. 

MINNESOTA  j 

Beltrami  County 

BemidU.  Park.  David.  House,  1501  Birchmont 
Dr. 

NEW  YORK 

Allegany  County 

Cuba,  South  Street  Historic  District,  17. 19-S9 
South  St 

SOUTH  DAKOTA 
Brown  County 

Brown 's  Post  (19th  Century  South  Dakota 

Trading  Posts  MPS) 
Campbell.  Colin.  Post  (19th  Century  South 

Dakota  Trading  PosU  MPS) 
Robar  Trading  Post  (19th  Century  South 

Dakota  Trading  Posts  MPS) 
Aberdeen,  Aberdeen  Commercial  Historic 

District.  1—523  S.  Main  St 

Butte  County 

Belle  Fourche.  Harris,  FredS..  House.  828 
State  St. 

Deuel  County 

Gary,  South  Dakota  School  for  the  Blind, 
Coteau  and  Third  Sts. 

Lake  County 

Madison.  Daly,  Matthew  W..  House.  102  N.E. 
Ninth  St. 

Lawrence  County  I 

Spearfish.  Cook.  Fayette.  House,  840  Eighth 
Ave. 


Spearfish.  Dickey,  Walter,  House.  815  SUte 

St 
Spearfish.  Keets.  Henry,  House.  344  E.  Illinois 
Spearfish.  Kroll  Meat  Market  and 

Slaughterhouse,  Spearfish  City  Park 
Spearfish,  Mail  Building,  The,  731  Main  St 
Spearfish.  Spearfish  Filling  Station.  708  Main 

St 
Spearfish.  Wolzmuth.  John.  House.  814  Eighth 

Ave. 

Minnehaha  County 

Sioux  Falls,  Huseboe,  Andrew  O.,  House,  223 
S.  Prairie  Ave. 

[FR  Doc.  88-9181  Filed  4-26-88;  8:45  am] 

BIUJNO  COOC  43M-70-H 


Bureau  of  Reclamation 

Transfer  of  ttie  Operation  and 
Maintenance  of  Colorado-Big 
Thompson  Protect  Faculties  to  ttie 
Northern  Colorado  Water 
Convervancy  District 

AQENCY:  Bureau  of  Reclamation. 
Interior. 

ACTION:  Notice  of  completion  of  transfer 
of  operation  and  maintenance  of  East 
Slope  Project  Facilities. 

summary:  On  October  30, 1987.  the 
Bureau  of  Reclamation  (Bureau) 
published  a  Notice  of  Intent  in  Volume 
52.  No.  210.  page  41783.  to  negotiate  the 
transfer  of  the  operation  and 
maintenance  of  all  Colorado-Big 
Thompson  (C-BT)  East  Slope  project 
facilities  to  the  Northern  Colorado 
Water  Conservancy  District  (District).  It 
has  been  determined  that  operation  and 
maintenance  of  certain  C-BT  project 
facilities,  including  the  power  facilities, 
will  remain  with  the  Bureau  and  will  not 
be  transferred  to  the  District  In  addition 
to  the  joint-use  faciHties  transferred  in 
1986  and  1987,  the  Bureau  transferred 
the  Charles  Hansen  Feeder  Canal  to  the 
District  effective  April  1. 1988.  This  will 
complete  the  Bureau's  transfer  to 
operation  and  maintenance  of  C-BT 
project  facilities  to  the  District. 

FOR  niRTHER  INFORMATION  CONTACT: 

Requests  for  information  concerning  this 
transfer  should  be  addressed  to  Mr. 
Raymond  Willms,  Project  Manager, 
Bureau  of  Reclamation,  Eastern 
Colorado  Projects  Office,  P.O.  Box  449, 
Loveland,  Colorado  80539,  telephone 
(303)  667-4410. 


Dated:  April  21. 1988. 
CDeleDuvall. 
Commissioner. 
[FR  Doc.  88-9243  Piled  4-28-88;  &-4S  am] 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Information  Collection  Sutmiltted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of  ' 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.a  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
nimiber  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
by  made  within  30  days  directly  to  the 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget 
Interior  Department  Desk  Office. 
Washington.  DC.  20503.  telephone  (202) 
395-7340. 

Title:  30  CFR  Part  772  Requbements 
for  Coal  Exploration. 

Abstract-  Section  512  of  Pub.  L  95-87 
requires  persons  seeking  to  conduct  coal 
exploration  under  either  a  notice  of 
intent  or  an  exploration  permit  to 
provide  adequate  information  of  the 
proposed  exploration  operation.  This 
information  is  used  by  the  regulatory 
authority  to  determine  compliance  with 
all  applicable  requirements,  including 
coal  exploration  performance  standards 
and  reclamation  requirements. 

Bureau  Form  Number:  None. 

Frequency:  On  occasion. 

Description  of  Respondents:  Coal 
Exploration  Operators. 

Annual  Responses:  3,475. 

Annual  Burden  Hours:  40.851. 

Bureau  Clearance  Officer  David 
Collegemen  (202)  343-5447. 

Date:  April  5. 1988. 
Donald  HinderUtar. 

Assistant  Director,  Budget  and 

Administration. 

(FR  Doc.  88-9186  Filed  4-26-68:  8:45  am] 

WLUNQ  CODE  431<M».« 


INTERNATIONAL  TRADE 
COMMISSION 

[invMtigation  No.  337-TA-276] 

Certain  Erasable  Programmable  Read 
Or>iy  Memories,  Components  Thereof, 
Products  Containing  Such  Memories 
and  Processes  for  Making  Such 
Memories;  Commission  Decision  Not 
To  Review  an  Initial  DeterminatkMi 
Amending  Complaint  and  Notice  of 
Investigation  To  Add  a  Respondent 

aoency:  International  Trade 
Commission. 

action:  Amendment  of  complaint  and 
notice  of  investigation  to  add  a 
respondent. 

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
(Order  No.  58)  issued  by  the  presiding 
administrative  law  judge  amending  the 
complaint  and  notice  of  investigation  in 
the  above-captioned  investigation  to 
add  Microchip  Technology,  Inc.  as  a 
respondent. 

FOR  FURTHER  information  CONTACT 

Michael  J.  Buchenhomer,  Esq..  Office  of 
the  General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-252- 
1097. 

suppi^mentary  information:  This 
action  is  taken  under  the  authority  of 
section  337  of  tiie  Tariff  Act  of  1930  (19 
U.S.C.  1337)  and  Commission  rule  210.53 
(19  CFR  210.53). 

On  March  7, 1988.  complainant  filed  a 
motion  (Motion  No.  276-65)  to  amend 
the  complaint  and  notice  of 
investigation  to  add  Microchip 
Technology,  Inc.  as  an  additional 
respondent.  The  presiding 
administrative  law  judge  issued  an  ID 
granting  the  motion  on  March  25, 1988. 
No  petitions  for  review  of  the  ID  nor 
agency  comments  were  received. 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Sti-eet,  SW.,  Washington,  DC  20436. 
telephone  202-252-1000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810. 

By  order  of  the  Commission. 

Issued:  April  19, 1988. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  9276  Filed  4-26-«8;  8:45  am] 

COOC70»«-M 


[Investigatkm  Na  337-TA-280] 

Certain  High  Geometric  Surface  Area 
Catalysts  and  Components  Ttiereof; 
Commission  Determlnatton  Not  To 
Review  initial  Determination 
Terminating  the  Investigation  on  the 
Basis  of  a  Settlement  Agreement 

agency:  International  Trade 
Commission. 

action:  Termination  of  the  investigation 
based  on  setUement  agreement. 

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  ID  terminating  the  above- 
captioned  investigation  on  the  basis  of  a 
settiement  agreement. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas ).  O'Connell,  Esq.,  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436,  telephone  202- 
252-1108. 

SUPPtEMENTARY  INFORMATION:  On 

March  31, 1988.  the  presiding 
administrative  law  judge  issued  an  ID 
(Order  No.  10)  granting  the  joint  motion 
of  complainant  United  Catalysts  Inc. 
and  respondents  Haldor  Topsoe,  A/S 
and  Haldor  Topsoe,  Inc.  terminating  the 
investigation  on  the  basis  of  a 
settlement  agreement.  The 
Commission's  investigative  attorney 
supported  the  motion.  No  petitions  for 
review  of  the  ID.  Government  agency 
conmients.  or  public  comments 
regarding  the  ID  were  received. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  Conunission 
rule  210.53  (19  CFR  210.53). 

Copies  of  the  ID  and  all  other 
nonconfidential  docimients  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW..  Washington.  DC  20438, 
telephone  202-252-1000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810. 

By  order  of  the  Commission. 
Issued:  April  20, 1988. 

Kenneth  R.  Mason. 

Secretary. 

[FR  Doc.  88-9277  Filed  4-26-88;  8:45  am] 

MUMO  COOE  70»-M-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Notic*  No.  MC-F-18917] 

Carolina  Trallways;  Pooling; 
Greyhound  Unes,  Inc. 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  proposed  pooling 
application. 

SUMMARY:  By  application  filed 
December  15, 1987,  Carolina  Trailways 
(Trailways)  and  Greyhound  Lines,  Inc. 
(Greyhound),  jointly  request  approval  of 
a  new  pooling  arrangement  under  49 
U.S.C.  11342(a)  for  pooling  their  services 
and  revenues  in  the  North  Carolina- 
Virginia  area. 

Under  the  proposed  pooling 
arrangement,  Trailways  and  Greyhound 
will  combine  a  portion  of  their  regularly 
scheduled  passenger  bus  operations  on 
some  intercity  routes  in  Virginia  and 
North  Carolina,  for  example,  between 
Richmond,  VA,  and  Fayetteville,  NC. 
and  between  Raleigh  and  Winston- 
Salem,  NC.  All  regularly  scheduled 
operations  conducted  by  each  carrier 
over  the  pooled  routes  will  be  operated 
as  part  of  a  joint  operation,  and  the 
revenues  from  the  joint  operation  will  be 
divided  between  the  carriers  according 
to  percentages  that  will  be  furnished  to 
the  Commission  when  they  have  been 
agreed  upon.  The  locations  and 
descriptions  of  the  pooled  routes  will 
also  be  furnished  to  the  Commission 
when  they  have  been  agreed  upon.  Both 
carriers  have  been  able  to  operate  only 
partially  loaded  buses  on  these  routes. 
By  combining  some  of  their  operations, 
the  carriers  seek  to  increase  the  number 
of  passengers  per  bus  and  spread  their 
schedules  more  evenly  through  the  day. 
If  other  intercity  bus  carriers  operating 
between  the  pooled  points  wish  to  be 
included  in  the  pooling  agreement, 
Trailways  and  Greyhound  are  prepared 
to  negotiate  their  participation. 

Before  the  Commission  can  determine 
whether  the  proposed  pooling  agreement 
will  be  in  the  interest  of  better  service  to 
the  public  or  of  economy  of  operation 
and  whether  the  pooling  agreement  will 
unduly  restrain  competition,  Trailways 
and  Greyhound  must  submit  additional 
information  describing  specifically  the 
locations  of  the  pooled  routes  and  the 
formulas  or  percentages  to  be  followed 
in  the  division  of  revenues  from  the 
proposed  joint  operation.  The  additional 
information  should  also  include: 

(1)  Maps,  schedules,  and  descriptions 
of  the  service  provided  by  both  parties 
in  the  region  served  by  Trailways;  (2) 
maps,  schedules,  and  descriptions 
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showing  competing  and  connecting 
service  provided  by  other  carriers  in  this 
service  region,  including  buses,  airlines, 
and  Amtrak;  (3)  the  terminals  on  the 
pooled  routes,  origins  and  destinations 
of  through  service  of  which  these  routes 
are  a  part,  and  competing  and 
connecting  service  by  other  carriers  over 
these  route  segments  and  through 
routes;  (4)  information  concerning  the 
competitive  process  for  intercity 
passenger  travel  for  the  past  5  years 
within  the  area  defined  by  the  pooled 
and  through  routes  described  in  (3) 
above,  including:  (a)  Regular  fare  levels, 
special  competitive  or  promotional 
fares,  the  dates  between  which  these 
fares  were  in  eR'ect,  special  conditions 
of  these  fares,  and  which  carrier(s] 
instituted  these  fare  changes,  between 
principal  points  on  the  pooled  and 
through  routes,  by  Greyhound,  I 

Trailways,  and  competing  and  ' 

connecting  bus,  air,  and  rail  carriers; 
and  (b)  any  entrance  into  or  exit  from 
service  on  these  routes  (pooled  and 
through)  by  competing  and  connecting 
carriers,  and  approximate  dates  thereof 
(Where  possible,  the  above  information 
should  be  shown  in  parallel 
chronologically,  as  in  a  "time  line");  (5) 
market  shares  of  all  carriers  and  modes, 
including  to  the  extent  possible,  private 
automobile,  on  the  pooled  and  through 
routes;  (6)  similar  information  as  in  (4) 
and  (5)  above  for  major  corridors  in  the 
region  not  projected  to  be  part  of  the 
pooling  agreement;  (7)  for  each 
scheduled  run  of  Greyhound,  Trailways, 
and  (to  the  extent  possible)  competing 
and  connecting  carriers  on  the  routes 
described  in  (4)  and  (6)  above,  the 
average  load  factors  (passengers  and 
passenger  miles  divided  by  available 
seats  or  seat  miles]  for  each  of  the  past  5 
years  (or,  if  possible,  for  each  period  a 
given  fare  level  was  in  effect);  (8) 
standard  financial,  operating,  and 
employment  data  for  Greyhound  and 
Trailways  for  the  past  5  years. 
DATES:  The  additional  information 
required  from  Trailways  and  Greyhound 
shall  be  filed  with  us  in  the  form  of 
verified  statements  on  or  before  May  27, 
1968.  Reply  verified  statements  will  also 
be  authorized,  and  are  due  on  or  before 
June  16, 1988.  Petitioners'  rebuttal 
statements  are  due  on  or  before  July  1, 
1988. 

AOORESSCS:  Send  verified  statements  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Room  1324,  Interstate 
Commerce  Commission,  Washington, 
DC  20403 

and 

(2)  Petitioners'  representatives:  George 
W.  Hanthom,  Esq.,  Greyhound  Lines, 


Inc.,  901  Main  Street.  2500  InterFirst 

Plaza,  Dallas,  TX  75202; 
Fritz  R.  Kahn.  Esq.,  1660  L  Street.  NW.. 

Suite  1000,  Washington,  DC  20036. 
FOR  FURTHOI  WFOmUTlOW  CONTACT: 
Richard  Johnson  (202)  275-7939  or 
Richard  Felder  (202)  275-7691.  [TDD  for 
hearing  impaired  (202)  275-1721.] 
SUPfLEMENTARY  INFOIWIATION:  Please 
refer  to  the  pooling  apphcation,  which 
may  be  obtained  free  of  charge  by 
contacting  petitioners'  representatives. 
In  the  alternative,  the  pooling 
application  may  be  inspected  at  the 
offices  of  the  Interstate  Commerce 
Commission,  Room  1221,  during  usual 
business  hours  (assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721  or  by 
pickup  from  Dynamic  Concepts,  Inc.,  in 
Room  2229  at  Commission 
Headquarters). 

Decided:  April  19, 1068. 

By  the  Conunission.  Chairman  Gradison, 
Vice  Chairman  Andre.  Commissioners 
Sterrett  Simmons,  and  Lamboley. 
NoraUR.MoGaa. 
Secretary. 

(FR  Doc.  88-0229  Filed  4-26-88: 8:45  am] 
■mjMO  coot  7<m  si  m 

[Notic*  No.  MC-F-189391 

Southesstem  TraHways,  Inc^  and  De 
Luxe  TraNwrays,  Inc.;  Pooling; 
Greytiound  Lines,  Inc. 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  proposed  pooling 

application. 

summary:  By  application  filed 
December  24, 1987,  Southeastern 
Trailways,  Inc.,  and  De  Luxe  Trailways, 
Inc.  (Trailways],  and  Greyhound  Lines, 
Inc.  (Greyhound),  jointly  request 
approval  of  a  new  pooling  arrangement 
under  49  U.S.C.  11342(a)  for  pooling  their 
services  and  revenues,  generally,  in  the 
States  of  Michigan,  Ohio,  Indiana, 
Illinois,  Missouri,  Kentucky,  and 
Tennessee. 

Under  the  proposed  pooling 
arrangement,  Trailways  and  Greyhound 
will  combine  a  portion  of  their  regularly 
scheduled  passenger  bus  operations  on  , 
some  intercity  routes  in  the  seven 
above-described  States,  as,  for  example, 
between  Chicago,  IL,  and  Knoxville,  TN. 
and  between  Detroit,  MI,  and  Louisville, 
KY.  AU  regularly  scheduled  operations 
conducted  by  each  carrier  over  the 
pooled  routes  will  be  operated  as  part  of 
a  joint  operation,  and  the  revenues  from 
the  joint  operation  will  be  divided 
between  the  carriers  according  to 
percentages  that  will  be  furnished  to  the 


Commission  when  they  have  been 
agreed  upon.  The  locations  and 
descriptions  of  the  pooled  routes  will 
also  be  furnished  to  the  Commission 
when  they  have  been  agreed  upon.  Both 
carriers  have  been  able  to  operate  only 
partially  loaded  buses  on  these  routes. 
By  combining  some  of  their  operations, 
the  carriers  seek  to  increase  die  number 
of  passengers  per  bus  and  spread  their 
schedules  more  evenly  throu^  die  day. 
If  other  intercity  passenger  bus  carriers 
operating  between  the  pooled  points 
wish  to  be  included  in  the  pooling 
agreement  Trailways  and  Greyhound 
are  prepared  to  negotiate  their 
participation. 

Before  the  Commission  can  determine 
whether  the  proposed  pooling  agreement 
will  be  in  the  interest  of  better  service  to 
the  public  or  of  economy  of  operation 
and  whether  the  pooling  agreement  will 
unduly  restrain  competition,  Trailways 
and  Greyhound  must  submit  additional 
infonnaticHi  describing  specifically  the 
locations  of  the  pooled  routes  and  the 
formulas  or  percentages  to  be  followed 
in  the  division  of  revenues  from  the 
proposed  jofnt  operation.  The  additional 
information  should  also  include:  (1) 
Maps,  schedules,  and  descriptions  of  the 
service  provided  by  both  parties  in  the 
region  served  by  Trailways;  (2)  maps, 
schedules,  and  descriptions  showing 
competing  and  connecting  service 
provided  by  other  carriers  in  this  service 
region,  including  buses,  airlines  and 
Amtrak:  (3)  terminals  on  the  pooled 
routes,  origins  and  destinations  of 
through-service  of  which  these  routes 
are  a  part,  and  competing  and 
connecting  service  by  other  carriers  over 
these  route  segments  and  through 
routes;  (4)  information  concerning  the   < 
competitive  process  for  intercity 
passenger  travel  for  the  past  5  years 
within  the  area  defined  by  the  pooled 
and  through  routes  described  in  (3) 
above,  including:  (a)  Regular  fare  levels, 
special  competitive  or  promotional 
fares,  the  dates  between  which  these 
fares  were  in  effect,  special  conditions 
of  these  fares,  and  which  carrier(8) 
instituted  these  fare  changes,  between 
principal  points  on  the  pooled  and 
through  routes,  by  Greyhound, 
Trailways.  and  competing  and 
connecting  bus.  air,  and  rail  carriers; 
and  (b)  any  entrance  into  or  exit  from 
service  on  these  routes  (pooled  and 
through)  by  competing  and  connecting 
carriers,  and  approximate  dates  thereof 
(where  possible,  the  above  information 
should  be  shown  in  parallel, 
chronologically,  as  in  a  "time  line");  (5) 
market  shares  of  all  carriers  and  modes, 
including  to  the  extent  possible,  private 
automobiles,  on  the  pooled  and  through 


router,  (^  similar  information  as  in  (4) 
and  (5)  above  for  major  corridors  in  the 
region  not  projected  to  be  part  of  the 
pooling  agreement;  (7)  for  each 
scheduled  run  of  Greyhound,  Trailways, 
and  (to  the  extent  possible)  competing 
and  connecting  carriers  on  the  routes 
described  in  (4)  and  (6)  above,  the 
average  load  factors  (passengers  or 
passenger  miles  divided  by  available 
seats  or  seat  miles)  for  each  of  the  past  5 
years  (or,  if  possible,  for  each  period  a 
given  fare  level  was  in  effect);  (8) 
standard  financial,  operating,  and 
employment  data  for  Greyhound  and 
Trailways  for  the  past  5  yean. 

DATES:  The  additional  information 
required  for  Trailways  and  Greyhound 
shall  be  filed  with  us  in  the  form  of 
verified  statements  on  or  before  May  27, 
1988.  Reply  verified  statements  will  also 
be  authorized,  and  are  due  on  or  before 
June  16, 1988.  Petitioners'  rebuttal 
statements  are  due  on  or  before  July  1, 

igea 

ADDRESSES:  Send  verified  statements  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Room  1324,  Interstate 
Commerce  Commission,  Washington, 
D.C.  20423 

and 

(2)  Petitioners'  representatives:  George 
W.  Hanthom,  Esq.,  Greyhoimd  Lines, 
Inc..  901  Main  Street.  2500  InterFirst 
Plaza,  Dallas,  TX  75202; 

Fritz  R.  Kahn,  Esq.,  1660  L  Street  NW., 
Suite  lOOa  Washington.  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Johnson  (202)  275-7939 
kichard  Felder  (202)  275-7691  (TDD  for 

hearing  impaired  (202)  275-1721)]. 
SUPPLEMENTARY  INFORMATION:  Please 

refer  to  the  pooling  application,  which 
may  be  obtained  free  of  charge  by 
contacting  petitioners'  I'epresentatives. 
In  the  alternative,  the  pooling 
application  may  be  inspected  at  the 
offices  of  the  Interstate  Commerce 
Commission,  Room  1221,  during  usual 
business  hours  (assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721  or  by 
pickup  from  Dynamics  Concepts,  Inc.,  in 
Room  2229  at  Commission 
headquarters). 

Decided:  April  19, 1988. 

By  the  Commission.  Chairmkn  Gradison. 
Vice  Chairman  Andre,  Commissioners 
Sterrett.  Simmons,  and  Lamboley. 
Noreta  R.  McG«e, 
Secretary. 
(PR  Doc.  88-9232  Filed  4-26-88:  8:45  am] 
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[Docket  No.  AB-3  (Sub44o.  73)] 

Missouri  Padflc  Railroad  Co.; 
Abandonment  hi  LeFlore  and  Haskell 
Counties,  OK;  Notice  of  Fhidhigs 

The  Commission  has  issued  a 
Decision  and  Certificate  of  Interim  Train 
Use  authorizing  Missouri  Pacific 
Railroad  Company  to  discontinue  (if  an 
Interim  Trail  Use  Agreement  is  reached] 
or  abandon  (if  an  Interim  Trail  Use 
Agreement  is  not  reached],  its  29.7-mile 
rail  line  between  milepost  20.8  (near 
Panama],  to  milepost  50.5  (near  Kerr 
McGee)  in  LeFlore  and  Haskell 
Counties,  OK.  The  Decision  and 
Certificate  will  become  effective  30  days 
after  publication  in  the  Federal  Register 
unless  the  Commission  also  finds  that: 
(1)  A  financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase]  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section,  AB-OFA."  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
nnancial  assistance  for  continued  rail  service 
are  contained  in  49  U.S.C.  10905  and  49  CFR 
1152.27. 

Decided:  April  20, 1988. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Andre,  Commissioners 
Sterrett,  Simmons,  and  Lamboley. 
Noreta  R.  McG«e, 
Secretary. 

[FR  Doc.  88-9230  Filed  4-2fr-88;  8:45  am] 
SUINW  COOC  703e-01-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  No.  87-19] 

James  Beaie,  M.D.,  Revocation  of 
Registration 

On  January  30, 1987,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  James  Beale,  M.D. 
(ELespondent)  of  17000  West  Eight  Mile 
Road,  Suite  LL  90,  Southfield,  Michigan 
48075  proposing  to  revoke  his  DEA 
Certificate  of  Registration  AB8737009 
and  to  deny  any  pending  applications 
for  registration  as  a  practitioner  under 


21  U.S.C  a23(f).  The  Order  to  Show 
Cause  alleged  that  the  continued 
registration  of  Respondent  is 
inconsistent  with  the  public  interest  as 
that  terra  is  used  in  21  U.S.C.  823(f)  and 
824(a)(4). 

ResfKindent  proceeding  through 
counseL  requested  a  hearing  on  the 
issues  raised  by  the  Order  to  Show 
Cause  and  the  matter  was  docketed 
before  Administrative  Law  Judge  Mary 
Ellen  Bittner.  Following  prehearing 
procedures,  a  three  day  hearing  was 
held  before  Judge  Bittner  in  Washington, 
DC  commencing  on  September  29, 1987. 
On  January  22, 1988,  the  Administrative 
Law  Judge  issued  her  opinion  and 
recommended  ruling,  findings  of  fact 
conclusions  of  law  and  decision.  No 
exceptions  were  filed  and  on  February 
22, 1988,  Judge  Bittner  transmitted  the 
record  of  these  proceedings  to  the 
Administrator.  The  Administrator  has 
considered  the  record  in  its  entirety,  and 
pursuant  to  21  CFR  1316.67  hereby 
issues  his  final  order  in  this  matter 
based  upon  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forUi. 

The  Administrative  Law  Judge  found 
that  Respondent  is  a  physician  licensed 
to  practice  medicine  in  the  State  of 
Michigan.  In  1980  or  1981,  Respondent 
became  involved  with  a  Mr.  Arthur 
Anderson,  who  operated  medical  clinics 
and  whose  wife  was  a  physician  and 
medical  school  professor.  Respondent 
and  Mr.  Anderson  discussed  the 
feasibility  of  starting  an  inner  city  clinic. 
Mr.  Anderson  at  some  point  established 
Central  Medical  Evaluation  Clinic  at 
8782  Grand  River  Avenue  in  Detroit. 
Later  the  clinic  moved  to  8660  Grand 
River  Avenue  and  Respondent  worked 
at  the  clinic  in  the  new  location.  At  the 
time  of  the  events  in  issue,  the  clinic 
was  not  yet  fully  operational,  but  some 
patients  were  seen  there. 

In  March  1984,  an  employee  of  Great 
Lakes  Wholesale  Drugs,  Inc.  (Great 
Lakes],  a  Detroit  area  drug  distributor, 
contacted  DEA  concerning  a  suspicious 
order  for  Schedule  II  controlled 
substances  which  Great  Lakes  had 
received  on  a  DEA  official  order  form 
issued  to  Respondent.  The  order  form 
was  pre-printed  with  Respondent's 
name  and  DEA  number  and  the  Central 
Medical  Evaluation  Clinic's  address. 
The  caller  was  advised  to  contact  DEA 
if  further  orders  were  received  from  the 
Respondent.  On  or  about  March  29, 
1984,  an  employee  of  Great  Lakes 
notified  DEA  that  the  distributor  had 
received  another  suspicious  order  for 
Schedule  II  controlled  substances  from 
Respondent  at  the  Central  Medical 
Evaluation  Clinic.  Pursuant  to  DEA's 
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instructions,  Great  Lakes  filled  the  order 
and  on  March  30, 1984,  the  drugs  were 
picked  up  at  United  Parcel  Service  by 
Mr.  Andersen.  DEA  Agents  observed 
Mr.  Anderson  take  the  drugs  to  a  non- 
registered  location.  DEA  Agents  and 
Investigators  subsequently  executed 
search  warrants  at  both  the  non- 
registered  location  and  Central  Medical 
Evaluation  Clinic  which  was  still  not 
fully  completed.  During  the  course  of  the 
two  searches,  DEA  agents  and 
investigators  discovered  approximately 
61,000  dosage  units  of  various  controlled 
substances. 

On  April  2, 1984.  during  an  interview 
with  DEA  Investigators  and  also  during 
a  criminal  trial  of  two  individuals     | 
involved  with  Central  Medical         ' 
Evaluation  Clinic,  Respondent  admitted 
that  he  pre-signed  blank  prescriptions 
for  the  clinic's  physician's  assistant  to 
use  and  pre-signed  blank  DEA  official 
order  forms  at  Mr.  Anderson's  request. 
Respondent  stated  that  he  was  told  that 
the  pharmacy  which  was  to  be  installed 
at  the  clinic  needed  to  stockpile  drugs 
and  that  it  was  necessary  for  him  to  sign 
the  order  forms.  A  DEA  Investigator 
later  calculated  that  between  June  30, 
1983.  and  April  23, 1984, 127,100  dosage 
units  of  controlled  substances,  plus  eight 
gallons  of  Ambenyl,  a  Schedule  V    . 
controlled  substance,  were  ordered  I 
using  Respondent's  DEA  order  forms 
and  his  DEA  registration  number. 

It  is  a  violation  of  21  CFR  1305.06(a)  to 
pre-sign  DEA  official  order  forms.  By 
pre-signing  DEA  official  order  forms. 
Respondent  enabled  the  clinic  to  order 
large  quantities  of  controlled  substances 
for  which  the  clinic  could  not  ultimately 
account. 

It  is  a  violation  of  21  CFR  1306.05(a)  to 
pre-sign  prescriptions  for  controlled 
substances.  Respondent  pre-signed 
prescriptions  on  a  regular  basis  for  his 
physician's  assistant  to  use.  Respondent 
stated  that  he  pre-signed  seven  to  ten 
prescriptions  at  a  time  and  would  later 
check  the  patients'  charts  to  see  what 
medications  were  listed  on  them.  It  is 
clear,  however,  that  Respondent  had  no 
way  of  knowing  what,  in  fact,  the 
physician's  assistant  actually  prescribed 
since  he  never  saw  the  prescription 
forms  after  the  medications  were  filled 
in.  Not  only  was  it  inappropriate  for 
Respondent  to  pre-sign  prescriptions 
because  it  is  a  violation  of  Federal  i 
regulations  and  because  he  had  no  \ 
control  over  what  was  being  prescribed 
using  his  pre-signed  prescriptions,  but 
also  because  in  Michigan  there  is  no 
conceivable  reason  for  a  physician  to 
pre-sign  prescriptions  for  physician's 
assistants.  In  Michigan,  a  physician's 
assistant  may  write  prescriptions  for 


non-controlled  substances  over  his  own 
signature,  but  must  indicate  the  name  of 
the  supervising  physician  on  the 
prescription.  However,  physician's 
assistants  are  not  permitted  to  write 
prescriptions  for  controlled  substances 
under  any  circumstances. 

Respondent  is  currently  in  private 
practice.  The  chief  of  staff  at  a  hospital 
where  Respondent  practices  testified  at 
the  hearing  that  Respondent  is  regarded 
as  one  of  the  best  orthopedic  surgeons 
and  medical  practitioners  ever  to  serve 
on  the  staff. 

This  does  not  however,  negate  the 
fact  that  Respondent  abused  his 
privilege  to  handle  controlled 
substances  in  the  past  and  has  done 
nothing  since  to  familiarize  himself 
regarding  the  proper  procedures  and 
safeguards  which  must  be  employed 
when  handling  controlled  substances. 
Respondent  admitted  at  the  hearing,  that 
after  he  was  advised  by  DEA  personnel 
that  presigning  prescriptions  and  order 
forms  might  be  improper,  the  only 
attempt  he  made  to  obtain  information 
about  acceptable  and  unacceptable 
practices  in  controlled  substance 
handling  was  to  ask  other  doctors  about 
the  matter.  In  addition.  Respondent  does 
not  believe  that  it  is  his  responsibility  to 
learn  about  the  regulations  governing 
controlled  substances,  but  rather  it  is 
the  responsibility  of  DEA  to  teach  them 
to  him.  The  Administrative  Law  ]udge 
concluded  that  Respondent  has  not 
shown  that  his  earlier  attitude  toward 
handling  controlled  substances,  "which 
can  most  charitably  be  described  as 
cavalier,"  has  improved  as  a  result  of 
his  experience,  or  that  he  should  be 
trusted  with  the  responsibility  of  a  DEA 
registration  in  the  near  future. 

Based  on  Respondent's  past  misuse  of 
his  DEA  registration  and  his  current 
cavalier  attitude  towards  controlled 
substances,  the  Administrative  Law 
Judge  concluded  that  Respondent's 
continued  registration  is  inconsistent 
with  the  public  interest.  Therefore,  Judge 
Bittner  recommended  that  Respondent's 
DEA  Certificate  of  Registration  be 
revoked. 

In  his  post-hearing  filing.  Respondent 
asserted  that  revoking  his  registration 
would  violate  the  Constitution's 
proscription  against  ex  post  facto  laws. 
Respondent's  presigning  of  blank 
prescriptions  and  order  forms  occurred 
prior  to  October  1984.  At  the  time  of  the 
conduct  in  issue  the  Controlled 
Substances  Act  provided  for  revocation 
of  a  registration  only  if  the  registrant:  (1) 
Was  not  authorized  by  the  state  to 
handle  controlled  substances;  (2)  had 
falsified  his  application  for  DEA 
registration;  or  (3j  had  been  convicted  of 


a  controlled  substance-related  felony. 
On  October  12, 1984,  the  Controlled 
Substances  Act  was  amended  to  provide 
for  the  revocation  of  a  registration  if  the 
continued  registration  of  the  registrant  is 
inconsistent  with  the  public  interest. 
Respondent  contends  that  his  conduct 
did  not  fall  into  any  of  the  categories  for 
revocation  in  existence  prior  to  October 
1984  and  that  therefore  his  registration 
can  only  be  revoked  if  the  amendments 
are  retroactively  applied  to  him. 
Respondent  assets  that  such  retroactive 
application  would  be  unconstitutional. 
lie  Administrative  Law  Judge 
concluded  that  Respondent's 
contentions  are  without  merit. 

It  is  well  settled  that  "[a]  statute 
intended  to  protect  the  public  is  not  ex 
post  facto  even  though  disqualifying  a 
person,  for  past  acts  or  omissions,  from 
continuing  his  profession  or  business." 
Sutherland,  Statutory  Construction,  4th 
ed.,  1973,  Vol.  2.  p.  319.  See,  EJlJs  v. 
Department  of  Motor  Vehicles,  51  Cal. 
App.  2d  753, 125  P.2d  521  (1942).  The 
Supreme  Court  has  held  that  where 
there  is  "no  persuasive  showing  of  a 
purpose  'to  reach  the  person,  not  the 
calUng,'"  legislative  enactments  may  be 
retroactively  applied,  "despite  the  often- 
severe  effects  such  regulation  has  had 
on  the  persons  subject  to  it."  Fleming  v. 
Nestor.  363  U.S.  603.  616  (1960). 

The  legislative  history  of  the  1984 
amendments  to  the  Controlled 
Substances  Act  demonstrates  that  the 
purpose  of  the  change  in  grounds  for  the 
revocation  of  registrations  was 
Congress'  concern  about  "the  severe 
problem  of  diversion  of  drugs  of 
legitimate  origin  into  the  illicit  market." 
Senate  Committee  on  the  Judiciary,  S. 
Rep.  No.  98-225,  98th  Congress.  2d 
Session,  Aug.  4, 1983,  on  S.  1762,  at  p. 
260.  It  is  thus  clear  that  the  thrust  of  21 
U.S.C.  824(a)  is  remedial  rather  than 
punitive.  See,  Norman  Bridge  Co.,  Inc., 
Docket  No.  74-22,  41  Fed.  Reg.  3108. 
3109.  It  is  also  clear  that  since  there  is 
no  purpose  to  reach  the  person  rather 
than  his  profession,  and  the  potential 
restriction  on  a  registrant  is  incidental  to 
the  regulation  of  controlled  substances, 
retroactive  application  of  the  1984 
amendments  to  the  Controlled 
Substances  Act  does  not  contravene  the 
ex  post  facto  clause. 

'The  Administrative  Law  Judge 
conclueded  that  retroactive  application 
of  the  1984  amendments  to  the 
Controlled  Substances  Act  is  not  so 
unfair  as  to  deny  Respondent  due 
process.  Judge  Bittner  concluded, 
essentially,  that  the  factors  to  be 
considered  as  the  test  of  the 
constitutionality  of  a  retroactive  law  are 
,  the  public  interest  the  statute  serves,  the 


unfairness  created  by  its  retroactive 
operation  and  reliance  which  an 
individual  places  on  pre-existig  law. 
See,  Hodiman.  The  Supreme  Court  and 
the  Constitutionality  of  Retoracitve 
Legislation.  73  Harv.  L  Rev.  602, 696-697 
(1960).  Retroactive  application  of  a 
statute  creates  a  problem  only  if  that 
application  operates  unfairly  against  a 
litigant  who  justifiably  acted  in  reliance 
on  some  provision  of  prior  law.  See, 
Hunt  V.  Nevada  State  Bank,  285  Miim. 
77, 172  N.W.  2d,  292  (1969);  Nelson  v. 
Miller.  11  HI.  2d  37a  382, 143  N.E.  2d  673, 
675. 

The  very  important  public  purpose 
served  by  the  1984  Diversion  Control 
Amendments  to  the  Controlled 
Substances  Act  has  already  been 
discussed.  Judge  Bittner  concluded  that 
in  the  instant  case.  Respondent  can 
hardly  argue  that  he  relied  on  the 
requirements  of  the  pre-1984  Controlled 
Substances  Act  in  undertaking  the 
conduct  which  gave  rise  to  these 
proceedings.  Indeed.  Respondent  has 
asserted  that  he  was  not  familiar  with 
the  Code  of  Federal  Regulations  and 
that  he  was  not  aware  that  his  conduct 
was  improper.  There  is  no  suggestion  in 
this  record  that  Respondent,  at  the  time 
he  signed  the  prescriptions  and  order 
forms  at  issue,  (1)  was  aware  that  this 
activity  was  not  one  of  the  grounds  then 
specified  in  the  statute  for  revocation  of 
a.  DEA  registration,  and  (2)  relied  upon 
that  omission.  It  should  also  be  noted 
that  at  the  time  Respondent  signed  the 
order  forms  and  prescriptions,  that 
conduct  was  contrary  to  the  provisions 
of  21  CFR  1305.06(a)  and  21  CFR 
1306.05(a).  Accordingly,  the 
Administrative  Law  Judge  concluded 
that,  given  the  significance  of  the  public 
interest  served  by  the  amendments, 
there  is  no  support  for  thie  proposition 
that  application  of  the  public  interest 
standard  to  Respondent  would  deny  him 
due  process  of  law. 

The  Administrator  adopts  the 
recommended  ruling,  findings  of  fact, 
conclusions  of  law  and  decision  of  the 
Administative  Law  Judge  in  their 
entirety.  Respondent's  registration  is 
clearly  inconsistent  with  the  public 
interest.  Accordingly,  the  Administator 
of  the  Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
00.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration  AB8737009. 
previously  issued  to  James  Beale.  M.D., 
be,  and  it  hereby  is,  revoked,  and  any 
pending  applications  for  registration,  be. 


and  they  hereby  are,  denied.  This  order 
is  effective  May  27, 1968. 
(oho  C.  Lawn, 

Administrator. 

Date:  April  20, 1988. 
[PR  Doa  8a-«207  Filed  4-26-88: 8:45  am] 
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[Docket  No*.  86-70  and  87-5] 

The  Boro  Pharmacy  and  Bell 
Apothecary;  Plevocatton  of 
Regietratkms 

On  August  15. 1986.  the  Deputy 
Assistant  Administrator,  Office  of  Drug 
Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  The  Boro  Pharmacy, 
of  1646  Washington  Street,  Easton. 
Pennsylvania,  seeking  to  revoke  DEA 
Certificate  of  Registration  AL9145081, 
and  to  deny  any  pending  applications 
for  renewal  of  that  registration,  on  the 
ground  that  the  pharmacy's  continued 
registration  would  be  inconsistent  with 
the  public  interest.  At  that  time, 
Wakeem  Isaac  R.Ph.  was  the  registered 
pharmacist  and  owner  of  The  Boro 
Pharmacy. 

The  Boro  Pharmacy  filed  a  timely 
request  for  a  hearing  on  the  issues 
raised  in  the  Order  to  Show  Cause,  and 
the  matter  was  placed  on  the  docket  of 
Administrative  Law  Judge  Francis  L. 
Young. 

On  December  10, 1986,  the  Deputy 
Assistant  Administrator  issued  an  Order 
to  Show  Cause  to  Bell  Apothecary,  Inc.. 
d/b/a  Bell  Apothecary,  of  2045  Fairview 
Avenue,  Easton  Pennsylvania,  seeking 
to  revoke  DEA  Certificate  of 
Registration  BB0430734,  and  to  deny  any 
pending  appUcations  for  renewal  of  that 
registration,  on  the  ground  that  the 
pharmacy's  continued  registration 
would  be  inconsistent  with  the  public 
interest.  Bell  Apothecary  is  owned  by 
Maryaim  Marsili-Isaac,  R.Ph.,  the  wife 
of  Wakeem  Isaac,  and  both  Wakeem 
Isaac  and  Maryann  Marsili-Isaac 
operate  the  pharmacy. 

Bell  Apothecary  also  filed  a  timely 
request  for  a  hearing  on  the  issues 
raised  in  the  Order  to  Show  Cause,  and 
that  matter  was  also  placed  on  the 
docket  of  Judge  Young. 

In  her  prehearing  statements  in  both 
matters.  Government  counsel  alleged 
that  most  of  the  same  evidence  and 
Government  withnesses  would  be 
introduced  against  both  pharmacies  and 
requested  that  the  matters  be  joined  to 
avoid  unnecessary  repetition  during  the 
hearing  process.  Judge  Young  agreed 
and  the  matters  were  scheduled  for  one 
hearing. 


Following  preliminary  prehearing 
procedures,  Uie  hearing  in  both  matters 
was  held  before  Judge  Young,  in 
Washington.  DCon  April  29  and  30. 
1987.  The  Boro  Pharmacy  and  Bell 
Apothecary  were  both  represented  by 
the  same  counsel  during  the 
administrative  proceeding. 

On  December  29, 1987,  Judge  Young 
issued  his  opinion  and  recommended 
ruling,  recommending  that  the 
Administrator  revoke  the  registrations 
of  both  The  Boro  Pharmacy  and  Bell 
Apothecary.  Subsequent  to  the  issuance 
of  the  Administrative  Law  Judge's 
opinion  and  recommended  ruling,  both 
counsel  for  The  Boro  Pharmacy  and  Bell 
Apothecary,  and  Government  counsel 
filed  exceptions  to  the  Administrative 
Law  Judge's  opinion  and  recommended 
ruling. 

After  thorou^  consideration  of  the 
entire  record  in  this  proceeding, 
including  the  exceptions  filed  by  both 
parties,  the  Administrator  adopts  the 
findings  of  fact  conclusions  of  law,  and 
recommendation  of  the  Administrative 
Law  Judge.  The  Administrator  does  not 
accept  the  exceptions  filed  by  either  the 
Respondents  or  Government  counsel. 

The  Administrator  finds  that  since 
1980,  Wakeem  Isaac  has  been  the  owner 
and  registered  pharmacist  of  The  Boro 
Pharmacy.  Maryann  MarsiU-Isaac,  the 
wife  of  Wakeem  Isaac,  has  also  worked 
as  a  registered  pharmacist  at  that 
pharmacy. 

On  January  26, 1983,  an  agent 
assigned  to  the  Pennsylvania  State 
Attorney's  Office  conducted  an 
extensive  controllled  substances  audit 
at  The  Boro  Pharmacy  for  the  period 
from  May  1, 1981,  to  February  26, 1983. 
The  primary  focus  of  the  audit  was 
Schedule  III  and  IV  controlled 
substances.  While  the  audit  revealed  no 
shortages,  or  minimal  shortages,  for  the 
Schedule  II  controlled  substances 
audited,  it  also  revealed  excessive, 
unexplained  shortages  and  overages  for 
most  of  the  Schedule  III  and  IV 
controlled  substances  audited, 
including:  a  51%  shortage  of  Tussionex 
tablets;  a  40%  shortage  of  Valium  2  mg. 
tablets;  a  17%  shortage  of  Valium  5  mg. 
tablets;  a  47.4%  shortage  of  Valium  10 
mg.  tablets;  and  a  337%  overage  of 
Hycodan  syrup.  The  audit  revealed 
unexplained  shortages  of  approximately 
17,000  dosage  units  of  Schedule  III  and 
IV  controlled  substances.  In  addition, 
the  audit  revealed  numerous 
recordkeeping  violations  and 
irregularities  in  the  refilling  of 
prescriptions  for  controlled  substances, 
lliese  included  refilling  prescriptions  for 
Schedule  III  and  IV  controlled 
substances  more  than  six  months  after 
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the  original  issuance  date,  and  refilling 
the  prescriptions  more  than  five  times. 
Both  practices  are  specifically 
prohibited  by  DEA  regulations.  See  21 
CFR  1306.22(a).  One  controlled 
substance  prescription  bore  a  refill 
notation  which  was  dated  ten  days  prior 
to  the  original  issuance  date.  On  another 
controlled  substance  prescription,  the 
first  refill  date  had  been  altered. 

Based  upon  the  results  of  the  audit  at 
The  Boro  Pharmacy,  Wakeem  Isaac  was 
arrested.  On  February  28. 1986,  in 
Pennsylvania  Court  of  Common  Pleas 
for  Northampton  County,  Wakeem  Isaac 
was  convicted,  after  entering  pleas  of 
nolo  contendere,  of  five  counts  of 
violating  Pennsylvania  Act  64,  Section 
13a,  clause  21,  misdemeanor 
recordkeeping  violations  relating  to 
controlled  substances.  All  of  the 
criminal  charges  stemmed  fit)m  the 
controlled  substance  shortages  and 
improper  dispensing  practices 
discovered  during  the  state  audit,  and 
were  brought  against  Wakeem  Isaac, 
individually,  not  against  The  Boro 
Pharmacy.  As  a  result  of  the 
convictions,  Wakeem  Isaac  was 
sentenced  to  one  year  of  probation,  and* 
was  ordered  not  to  dispense  any 
Schedule  11  controlled  substances  for  a 
period  of  six  months  from  the  sentencing 
date. 

The  Pennsylvania  State  agent  testified 
that  in  her  twelve  years  of  experience  in 
investigating  controlled  substance 
violations  in  that  region,  the  controlled 
substance  recordkeeping  violations  she 
discovered  at  The  Boro  Pharmacy  were 
far  more  egregious  than  those  found  at 
other  pharmacies  she  had  investigated. 

On  June  5, 1986,  approximately  four 
months  after  Wakeem  Isaac  was 
sentenced,  Maryann  Marsili-Isaac 
purchased  Bell  Apothecary.  The  former 
owner,  Richard  Rosenberg,  continued  to 
work  as  a  registered  pharmacist  at  the 
pharmacy  for  a  few  months  after  its  sale 
to  Mrs.  Isaac.  Once  Mrs.  Isaac  acquired 
the  pharmacy,  Wakeem  Isaac  spent 
several  hours  each  day  on  the  premises 
cleaning,  familiarizing  himself  with  the 
computer  system,  and  filling 
prescriptions.  He  has  worked  as  the 
registered  pharmacist  at  Bell 
Apothecary  since  his  wife  acquired  the 
pharmacy.  Therefore,  although  Mr.  Isaac 
may  not  have  an  actual  ownership 
interest  in  Bell  Apothecary,  he  has,  at 
the  very  minimimi,  a  significant 
proprietary  interest  in  that  pharmacy. 

On  August  11, 1986,  a  DEA  Diversion 
Investigator  began  a  Schedule  II 
controlled  substance  audit  at  Bell 
Apothecary  based  upon  information  diat 
Richard  Rosenberg,  the  former  owner, 
had  been  ordering  and  dispensing  large 
quantities  of  amphetamine  drugs.  Before 


beginning  the  audit,  the  Investigator  was 
not  aware  of  the  change  in  ownership. 
Once  she  learned  of  Mrs.  Isaac's 
purchase  of  the  pharmacy,  she 
conducted  the  audit  firom  the  date  of 
purchase  to  August  11, 1986.  The  audit 
included  information  from  all  invoices, 
receipts,  orders  forms,  and  prescription 
records  of  Bell  Apothecary  produced  for 
the  Investigator  on  August  11, 1986. 
Based  upon  the  pharmacy  records,  there 
was  a  45.72%  overage  of  Dexedrine  5 
mg.  tablets;  a  65.63%  overage  of 
Dexedrine  10  mg.  tablets:  a  23.07% 
overage  of  Dexedrine  15  mg.  tablets;  a 
6.68%  shortage  of  Percodan  tablets;  and 
a  2.23%  shortage  of  Tylox. 

Sometime  in  October  1986,  Wakeem 
Isaac  supplied  the  Investigator  with 
additional  records  from  Bell 
Apothecary.  After  recalculating  the 
figures  to  include  the  additional 
information,  the  results  of  the  audit 
were  as  follows:  a  1.43%  overage  of 
Dexedrine  5  mg.  tablets;  a  4.67% 
shortage  of  Dexedrine  10  mg.  tablets;  a 
1.5  overage  of  Dexedrine  15  mg.  tablets; 
a  1.96%  shortage  of  Percodan  tablets; 
and  a  .44%  shortage  of  Tylox. 

The  audit  also  revealed  that  Wakeem 
Isaac  filled  at  least  56  Schedule  II 
controlled  substance  prescriptions  at 
Bell  Apothecary  during  the  audit  period. 
The  filling  of  these  prescriptions  by  Mr. 
Isaac  constituted  a  violation  of  his 
court-imposed  probation  which 
prohibited  him  from  dispensing  any 
Schedule  II  controlled  substances  until 
August  28, 1986. 

The  audit  also  revealed  that  between 
June  26  and  August  25, 1986,  Bell 
Apothecary  filled  a  number  of 
prescriptions  for  Percocet  for  an 
individual  know  as  "Jane  Morrow." 
Eight  such  prescriptions,  each  for  100 
dosage  units  of  Percocet,  were  filled  on 
June  26:  July  3, 11, 18,  26  and  30;  and 
August  13  and  25, 1986.  One  prescription 
for  30  dosage  units  of  Percocet  was 
filled  by  the  pharmacy  on  August  1, 
1986.  Each  prescription  contained 
instructions  stating  that  one  tablet  was 
to  be  taken  every  four  hours,  as  needed 
for  pain.  Had  the  medication  been  taken 
as  prescribed,  the  830  dosage  units 
dispensed  by  Bell  Apothecary  during 
this^eo-day  period  should  have  met  a 
legitimate  patient's  needs  for  almost  140 
days.  In  his  testimony,  Wakeem  Isaac 
alleged  that  this  patient  was  su^ering 
from  cancer,  although  he  admitted  that 
he  had  never  seen  this  woman,  even  on 
those  occasions  on  which  he  filled  her 
perscriptions.  The  amount  by  which  the 
quantity  of  Percocet  actually  dispensed 
exceeded  the  quantity  needed,  if  the 
prescriber's  instructions  were  followed, 
creates  a  strong  inference  that  the  drugs 
were  being  used  for  other  than  a 


legitimate  medical  purpose.  Yet,  no 
pharmacist  at  Bell  Apothecary  ever 
refused  to  fill  the  prescriptions,  nor  did 
they  ever  raise  questions  concerning 
them  with  the  prescribing  physician. 

The  July  30, 1988  prescription  referred 
to  above  was  an  oral  prescription, 
telephoned  into  the  pharmacy  and  filled 
by  Mr.  Isaac.  The  Controlled  Substances 
Act  and  the  regulations  thereimder 
provide  that,  except  in  limited 
emergency  situations,  prescriptions  for 
Schedule  II  controlled  substances  must 
be  in  writing.  Percocet  is  a  Schedule  II 
controlled  substance.  When  such 
substances  are  dispensed  pursuant  to  an 
emergency  oral  authorization,  the 
quantity  of  drug  prescribed  and 
dispensed  must  be  limited  to  the  amount 
adequate  to  treat  the  patient  during  the 
emergency  period.  Furthermore,  within 
72  hours  after  the  oral  authorization,  a 
written  prescription  for  the  emergency 
quantity  must  be  forwarded  to  the 
pharmacy  by  the  physician.  If  the 
pharmacy  does  not  receive  the  written 
prescription,  it  is  required  to  notify  DEA. 
See  21  CFR  1306.11.  In  this  case,  no 
written  prescription  was  found  at  the 
pharmacy  and  the  amount  dispensed, 
100  dosage  units,  clearly  exceeded  the 
amount  needed  for  any  legitimate 
emergency.  In  the  DEA  hearing,  Mr. 
Isaac  testified  that  he  dispensed  the 
Percocet  for  Mrs.  Morrow  pursuant  to  a 
telephone  prescription  because  she  was 
going  on  vacation.  This  is  hardly  the 
kind  of  medical  emergency 
contemplated  by  law  as  an  exception  to 
the  requirement  of  written  Schedule  II 
prescriptions. 

The  Administrator  finds  that  the 
evidence  presented  in  these  matters 
clearly  establishes  that  there  were 
inexcusably  large  shortages  and 
overages  of  controlled  substances  at 
The  Boro  Hiarmacy,  indicating  a  failure 
to  maintain  accurate  records  of  the 
pharmacy's  handling  of  controlled 
substances.  Wakeem  Isaac,  the  owner 
and  registered  pharmacist  at  that 
pharmacy,  obviously  failed  in  his 
responsibilities  as  an  owner  and' 
operator  of  a  registered  pharmacy.  In 
addition,  there  were  repeated  instances 
in  which  controlled  substance 
prescriptions  were  refilled  at  The  Boro 
Pharmacy  in  violation  of  Federal 
regulations.  Again,  Wakeem  Isaac  is 
responsible  for  these  violations. 
Furthermore,  disregarding  the  criminal 
court's  order  prohibiting  him  from 
dispensing  such  substances,  Wakeem 
Isaac  dispensed  Schedule  II  controlled 
substances  at  Bell  Apothecary.  At  that 
pharmacy,  he  also  improperly  dispensed 
Schedule  II  controlled  substances 
pursuant  to  a  telephone  prescription  in  a 


quantity  which  far  exceeded  that 
needed  for  an  emeigency  situation,  and 
for  what  clearly  was  not  an  emergency 
situation. 

Bell  Apothecary  dispensed  Schedule  II 
controlled  substances  to  one  individual 
in  such  large  quantities  and  on  such  a 
frequent  basis  to  suggest  that  the  drugs 
were  being  used  for  other  than  a 
legitimate  medical  purpose.  Hie 
pharmacy  had  a  responsibility  to  either    ' 
refuse  to  fill  the  prescriptions,  or  to 
obtain  an  adequate  explanation  from  the 
physician  as  to  why  the  patient  needed 
such  large  quantities  of  the  drug,  at  such 
frequent  intervals  and  in  a  manner 
clearly  inconsistent  with  the  physician's 
instructions.  Maryann  Marsili-Isaac  and 
Wakeem  Isaac  were  responsible  for  the 
pharmacy's  failures  in  these  areas.  Also, 
the  pharmacy  failed  to  make  all  of  its 
controlled  substance  records  readily 
accessible  during  the  audit  as  required 
by  Federal  law  and  regulations.  See  21 
U.S.C.  827(b)  and  21  CFR  Part  1304.  Two 
months  after  the  pharmacy  records  were 
reviewed  for  the  audit,  Wakeem  Isaac 
provided  the  DEA  Investigator  with 
additional  controlled  substance  records 
for  Bell  Apothecary  which  should  have 
been  made  available  during  the  audit. 
Both  Wakeem  Isaac  and  Maryann 
Marsili-Isaac  must  be  held  accountable 
for  failing  to  properly  maintain  the 
pharmacy's  controlled  substance 
records. 

.Based  upon  all  of  the  evidence 
presented  at  the  administrative  hearing 
in  these  matters,  the  Administrator 
concludes  that  Wakeem  Isaac  and 
Maryann  Marsili-Isaac  cannot  be 
entrusted  to  handle  controlled 
substances  responsibly.  Both  individuals 
have  demonstrated  their  inability  to 
properly  operate  registered  pharmacies 
in  the  manner  prescribed  by  Federal  law 
and  regulation.  Significant  controlled 
substance  violations  occurred  at  both 
pharmacies  operated  by  these 
individuals,  many  of  which  were 
conmiitted  by  Wakeem  Isaac,  himself. 
Therefore,  the  registrations  of  both  The 
Boro  Pharmacy  and  Bell  Apothecary 
must  be  revoked. 

■Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  ir.S.C.  823  and  824,  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration  AL9145081, 
previously  issued  to  The  Boro  Pharmacy, 
and  DEA  Certificate  of  Registration 
Bfi0430734,  previously  issued  to  Bell 
Apothecary,  be,  and  they  hereby  are, 
revoked.  It  is  further  ordered  that  any 
pending  applications  for  renewal  of  said 
registrations  be,  and  they  hereby  are, 
denied 


This  order  is  effective  May  27, 1988. 
John  C  Lawn. 
Administrator. 

Date:  April  20, 1988. 
[FR  Doc.  8»-«20e  Filed  4-26-88;  8:45  am] 
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Green's  Prescription  Center,  Denial  of 
Application  for  Registration 

On  August  21, 1987,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Green's  Prescription 
Center,  of  648  W.  South  Street.  Oriando, 
Florida.  The  Order  to  Show  Cause 
proposed  to  deny  an  application, 
executed  on  September  25, 1986,  for 
registration  as  a  retail  pharmacy  tmder 
21  U.S.C.  823(f),  on  the  ground  that  the 
pharmacy  was  not  authorized  to  handle 
controlled  substances  in  the  state  in 
which  it  sought  registration. 

On  September  21, 1987,  counsel  for 
Green's  Prescription  Center  submitted  a 
written  response  to  the  Order  to  Show 
Cause,  waiving  the  pharmacy's 
opportunity  for  a  hearing,  ackiitting  that 
its  state  pharmacy  permit  had  been 
suspended,  and  denying  any 
wrongdoing  which  would  justify  the 
suspension  of  its  state  pharmacy  permit. 
Based  upon  the  waiver  of  hearing  in  this 
matter,  the  Administrator  of  the  Drug 
Enforcement  Administration  enters  this 
final  order  based  upon  the  investigative 
file  and  the  record  of  the  proceeding. 
See  21  CFR  1301.54(d)  and  1301.54(e). 

The  Administrator  that  on  April  15, 
1987.  the  Florida  Department  of 
Professional  Regulation  ordered  the 
emergency  suspension  of  the  Green's 
Prescription  Center's  state  pharmacy 
permit.  Based  upon  that  action.  Green's 
Prescription  Center  is  not  currently 
authorized  to  handle  controlled 
substances  in  the  State  of  Florida. 

The  Drug  Enforcement  Administration 
does  not  have  statutory  authority  under 
the  Controlled  Substances  Act  to  issue  a 
DEA  Certificate  of  Registration  if  the 
pharmacy  is  without  state  authority  to 
handle  controlled  substances.  See  21 
U.S.C.  823(f)  and  824(a)(3);  LaMoine  F. 
Murray,  R.Ph.,  Mumry's  Pharmacy, 
Docket  No.  86-51,  52  FR  7672  (1987); 
Emerson  Emory.  M.D.,  Docket  No.  85-46, 
Avner  Kauffman,  M.D.,  Docket  No.  85-8, 
50  FR  34208  (1985);  and  Agostino 
Carlucci,  M.D.,  Docket  No.  82-20, 49  FR 
33184  (1984). 

In  this  matter,  since  Green's 
Prescription  Center  is  not  currently 
permitted  by  the  State  of  Florida  to 
handle  controlled  substances,  the 
Administrator  cannot  grant  the 
pharmacy's  pending  application  for 


registration  with  the  Drug  Enforcement 
Administration. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  the  pending 
application  for  registration,  executed  by 
Green's  Prescription  Center  on 
September  25, 1986,  be,  and  it  hereby  is. 
denied. 

This  order  is  effective  May  27, 1988. 

Date:  April  21. 198& 
lohn  C  Lawn. 
Administrator. 
[FR  Doc.  88-9209  Filed  4-26-88: 8:45  am] 
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[Docket  No.  87-26] 

Ridiard  T.  Robinson,  M.D.;  Revocation 
of  Registration 

On  February  5, 1987,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  order  to 
Show  Cause  to  Richard  T.  Robinson, 
M.D.  (Respondent),  of  14001  Greenfield, 
Detroit  Michigan  48221,  proposing  to 
revoke  his  DEA  Certificate  of 
Registration  AR8810461  and  to  deny  any 
pending  applications  for  registration  as 
a  practitioner  under  21  U.S.C.  823(f).  The 
Order  to  Show  Cause  alleged  that  the 
continued  registration  of  Respondent  is 
inconsistent  with  the  public  interest  as 
that  term  is  used  in  21  U.S.C.  823(f)  and 
824(a)(4). 

Respondent,  proceeding  through 
coimsel,  requested  a  hearing  on  the 
issues  raised  by  the  Order  to  Show 
Cause  and  the  matter  was  docketed 
before  Administrative  Law  Judge  Mary 
Ellen  Bittner.  Following  prehearing 
procedures,  a  three  day  hearing  was 
held  before  Judge  Bittner  in  Washington, 
DC  commencing  on  September  29, 1987. 
On  January  22, 1988,  the  Administrative 
Law  Judge  issued  her  opinion  and 
recommended  ruling,  findings  of  fact 
conclusions  of  law  and  decision. 
Pursuant  to  21  CFR  1316.66. 
Respondent's  counsel  filed  exceptions  to 
the  Administrative  Law  Judge's  opinion 
and  recommendations.  On  February  22, 
1988,  Judge  Bittner  transmitted  the 
record  of  these  proceedings,  including 
Respondent's  exceptions,  to  the 
Administrator.  The  Administrator  has 
considered  the  record  in  its  entirety  and 
pursuant  to  21  CFR  1316.67  hereby 
issues  his  final  order  in  this  matter 
based  upon  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth. 
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The  Administrative  Law  Judge  found 
that  Respondent  is  a  physician  licensed 
to  practice  medicine  in  the  State  of 
Michigan.  While  a  medical  student. 
Respondent  met  a  Mr.  Arthur  Anderson. 
who  operated  medical  clinics  and  whose 
wife  was  a  physician  and  medical 
school  professor.  In  1961.  Respondent 
started  working  for  Mr.  Anderson  at  a 
clinic  in  Detroit.  Beginning  al)out 
December  1982,  Respondent  worked  for 
Mr.  Anderson  at  a  second  clinic,  the 
Central  Medical  Evaluation  Clinic, 
located  at  8660  Grand  River  Avenue  in 
Detroit.  During  the  period  Respondent 
worked  at  the  Central  Medical 
Evaluation  Clinic,  the  clinic  was  not  yet 
fully  operational,  but  some  patients 
were  seen  there,  apparently  those  who 
had  been  treated  at  other  clinics 
operated  by  Mr.  Anderson.  Respondent 
normally  worked  at  the  clinic  twice  a 
week,  for  about  two  hours  at  a  time. 

In  March  1984,  an  employee  of  Great 
Lakes  Wholesale  Drugs,  Inc.  (Great 
Lakes),  a  Detroit  area  drug  distributor, 
contacted  DBA  concerning  a  suspicious 
order  for  Schedule  II  controlled 
substances  which  Great  Lakes  had 
received  on  a  DEA  ofBcial  order  form 
issued  to  Respondent.  The  order  form 
was  pre-printed  with  Respondent's 
name  and  DEA  number  and  the  Central 
Medical  Evaluation  Clinic's  address. 
The  caller  was  advised  to  contact  DEA 
if  further  orders  were  received  from  the 
Respondent.  On  or  about  March  29. 
1984,  an  employee  of  Great  Lakes 
notified  DEA  that  the  distributor  had 
received  another  suspicious  order  for 
Schedule  II  controlled  substances  from 
Respondent  at  the  Central  Medical 
Evaluation  Clinic.  Pursuant  to  DEA's 
instructions.  Great  Lakes  filled  the  order 
and  on  March  30, 1984,  the  drugs  were 
picked  up  at  United  Parcel  Service  by 
Mr.  Anderson.  DEA  Agents  observed 
Mr.  Anderson  take  the  drugs  to  a  non* 
registered  location.  DEA  Agents  and 
Investigators  subsequently  executed 
search  warrants  at  both  the  non- 
registered  location  and  Central  Medical 
Evaluation  Clinic  which  was  still  not 
fully  completed.  During  the  course  of  the 
two  searches,  DEA  Agents  and 
Investigators  discovered  approximately 
61,000  dosage  units  of  various  controlled 
substances  as  well  as  a  renewal 
application  for  Respondent's  DEA 
registration  number  at  the  clinic 
address. 

On  March  30, 1984,  during  the 
interview  with  DEA  Investigators  and 
also  during  a  criminal  trial  of  two 
individuals  involved  with  Centred 
Medical  Evaluation  Clinic  Respondent 
admitted  that  he  pre-signed  blank 
prescriptions  for  the  clinic's  physician's 


assistant  to  use  and  pre-signed  blank 
DEA  official  order  forms  at  Mr. 
Anderson's  request.  Respondent  stated 
that  he  was  told  that  the  pharmacy 
which  was  to  be  installed  at  the  clinic 
needed  to  stockpile  drugs  and  that  it 
was  necessary  for  him  to  sign  the  order 
forms.  A  DEA  Investigator  later 
calculated  that  between  June  30, 1983. 
and  March  28, 1984;  175,800  dosage  units 
of  controlled  substances,  plus  13  gallons 
of  Ambenyl,  a  Schedule  V  controlled 
substance,  were  ordered  using 
Respondent's'DEA  order  forms  and  his 
DEA  registration  number. 

It  is  a  violation  of  21  CFR  1305.06(a)  to 
pre-sign  DEA  official  order  forms.  By 
pre-signing  DEA  official  order  forms. 
Respondent  enabled  the  clinic  to  order 
large  quantities  of  controlled  substances 
for  which  the  clinic  could  not  ultimately 
account.  Respondent  never  asked  what 
drugs  were  to  be  ordered  using  his  order 
forms.  In  addition.  Respondent  never 
even  asked  to  see  the  substances 
ordered. 

It  is  a  violation  of  21  CFR  1306.05(a)  to 
pre-sign  prescriptions  for  controlled 
substances.  Respondent  pre-signed 
prescriptions  on  a  regular  basis  for  his 
physician's  assistant  to  use.  Respondent 
stated  that  his  physician's  assistant  was 
not  allowed  to  prescribe  anything 
stronger  than  codeine,  a  controlled 
substance.  It  is  clear  however,  that 
Respondent  had  no  way  of  knowing 
what  in  fact  the  physician's  assistant 
actually  prescribed  since  he  never  saw 
the  prescription  forms  after  the 
medications  were  filled  in.  Not  only  was 
it  inappropriate  for  Respondent  to  pre- 
sign  prescriptions  because  it  is  a 
violation  of  Federal  regulations  and 
because  he  had  no  control  over  what 
was  being  prescribed  using  his  pre- 
signed  prescriptions,  but  also  because  in 
Michigan  there  is  no  conceivable  reason 
for  a  physician  to  pre-sign  prescriptions 
for  physicians'  assistants.  In  Michigan,  a 
physician's  assistant  may  write 
prescriptions  for  non-controlled 
substances  over  his  own  signature,  but 
must  indicate  the  name  of  the 
supervising  physician  on  the 
prescription.  However,  physicians' 
assistants  are  not  permitted  to  write 
prescriptions  for  controlled  substances 
under  any  circumstances. 

Respondent  is  ciirrently  the  Medical 
Director  of  the  Detoxification  Unit  and 
Division  Director  of  the  Chemical 
Dependency  Rehabihtation  Unit  at 
Samaritan  Health  Center  in  Detroit. 
Michigan.  Witnesses  who  testified  at  the 
hearing  on  Respondent's  behalf  stated 
that  Respondent  is  well-respected  by  his 
colleagues  and  that  the  program  in 


which  he  currently  works  is  a  necessary 
one  to  the  community. 

The  foregoing  notwithstanding,  it  does 
not  negate  the  fact  that  Respondent 
abused  his  privilege  to  handle  controlled 
substances  in  the  past  and  has  done 
nothing  since  to  familiarize  himself 
regarding  the  proper  procedures  and 
safeguards  which  must  be  employed     * 
when  handling  controlled  substances. 
Respondent  admitted  at  the  hearing,  that 
he  does  not  even  consider  whether  a 
drug  is  controlled  or  not  prior  to 
prescribing  it  for  a  patient.  Therefore. 
Respondent  does  not  take  a  specific 
substance's  potential  for  abuse  into 
consideration  before  prescribing  it.  In 
addition.  Respondent  does  not  believe 
that  it  is  his  responsibility  to  learn  about 
the  regulations  governing  controlled 
substances,  but  rather  it  is  the 
responsibility  of  DEA  to  teach  them  to 
him.  The  Administrative  Law  Judge 
concluded  that  Respondent  has  not 
shown  that  his  earlier  attitude  toward 
handling  controlled  substances,  "which 
can  most  charitably  be  described  as 
cavalier,"  has  improved  as  a  result  of 
his  experience,  or  that  he  should  be 
trusted  with  the  responsibility  of  a  DEA 
registration  in  the  near  future. 

Based  on  Respondent's  past  misuse  of 
his  DEA  registration  and  his  current 
cavalier  attitude  towards  controlled 
substances,  the  Administrative  Law 
Judge  concluded  that  Respondent's 
continued  registration  is  inconsistent 
with  the  pubUc  interest.  Therefore,  Judge 
Bittner  recommended  that  Respondent's 
DEA  Certificate  of  registration  be 
revoked. 

In  his  post-hearing  filing.  Respondent 
asserted  that  revoking  his  registration 
would  violate  the  Constitution's 
proscription  against  ex  post  facto  laws. 
Respondent's  pre-signing  of  blank 
prescriptions  and  order  forms  occurred 
prior  to  October  1984.  At  the  time  of  the 
conduct  in  issue  the  Controlled 
Substances  Act  provided  for  revocation 
of  a  registration  only  if  the  registrant  (1) 
Was  not  authorized  by  the  state  to 
handle  controlled  substances;  (2)  had 
falsified  his  application  for  DEA 
registration;  or  (3)  had  been  convicted  of 
a  controlled  substance-related  felony. 
On  October  12. 1964.  the  Controlled 
Substances  Act  was  amended  to  provide 
for  the  revocation  of  a  registration  if  the 
continued  registration  of  the  registrant  is 
inconsistent  with  the  public  interest 
Respondent  contends  that  his  conduct 
did  not  fall  into  any  of  the  categories  for 
revocation  in  existence  prior  to  October 
1984  and.  therefore,  his  registration  can 
only  be  revoked  if  the  amendments  are 
retroactively  applied  to  him.  Respondent 
asserts  that  such  retroactive  application 
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would  be  unconstitutional.  The 
Administrative  Law  Judge  concluded 
that  Respondent's  contentions  are 
without  merit. 

It  is  well  settied  that  "[a]  statute 
intended  to  protect  the  public  is  not  ex 
post  facto  even  though  disqualifying  a 
person,  for  past  acts  or  omissions,  from 
continuing  his  profession  or  business." 
Sutherland.  Statutory  Construction.  4th 
ed.,  1973.  Vol.  2,  p.  319.  See.  Ellis  v. 
Department  of  Motor  Vehicles,  51  Cal. 
App.  2d  753. 125  P.2d  521  (1942).  The 
Supreme  Court  has  held  that  where 
there  is  "no  persuasive  showing  of  a 
purpose  'to  reach  the  person,  not  the 
calling,'  "  legislative  enactments  may  be 
retroactively  applied,  "despite  the  often- 
severe  effects  such  regulation  has  had 
on  the  persons  subject  to  it."  Fleming  v. 
Nestor,  363  U.S.  603,  616  (1960). 

The  legislative  history  of  the  1984 
amendments  to  the  Controlled 
Substance  Act  demonstrates  that  the 
purpose  of  the  change  in  grounds  for  the 
revocation  of  registrations  was 
Congress'  concern  about  "the  severe 
problem  of  diversion  of  drugs  of 
legitimate  origin  into  the  iUicit  market." 
Senate  Committee  on  the  Judiciary,  S. 
Rep.  No.  98-225. 98tii  Congress,  2d 
Session.  Aug.  4. 1983.  on  S.  1762.  at  p. 
260.  It  is  thus  clear  that  the  thrust  of  21 
U.S.C.  824(a)  is  remedial  rather  than 
punitive.  See.  Norman  Bridge  Co,  Inc., 
Docket  No.  74-22.  41  FR  3108.  3109.  It  is 
also  clear  that  since  there  is  no  purpose 
to  reach  the  person  rather  than  his 
profession,  and  the  potential  restriction 
on  a  registrant  is  incidental  to  the 
regulation  of  controlled  substances, 
retroactive  application  of  the  1984 
amendments  to  the  Controlled 
Substances  Act  does  not  contravene  the 
ex  post  facto  clause. 

The  Administrative  Law  Judge 
concluded  that  retroactive  application  of 
the  1984  amendments  to  the  Controlled 
Substances  Act  is  not  so  unfair  as  to 
deny  Respondent  due  process.  Judge 
Bittner  concluded,  essentially,  that  the 
factors  to  be  considered  as  the  test  of 
the  constitutionahty  of  a  retroactive  law 
are  the  public  interest  the  statute  serves, 
the  unfairness  created  by  its  retroactive 
operation  and  the  reUance  which  ah 
individual  places  on  pre-existing  law. 
See.  Hochman.  The  Supreme  Court  and 
the  Constitutionality  of  Retroactive 
Legislation,  73  Harv.  L  Rev.  692.  696-607 
(1960).  Retroactive  appUcation  of  a 
statute  creates  a  problem  only  if  that 
application  operates  unfairly  against  a 
litigant  who  Justifiably  acted  in  reliance 
on  some  provision  of  prior  law.  See, 
Hunt,  V.  Nevada  State  Bank,  285  Minn. 
77  172  N.W.  2d.  292  (1960);  Nelson  v. 


Miller,  11  111.  2d  378.  382. 143  N.E  2d 
673,  675. 

The  very  important  public  purpose 
served  by  the  1984  Diversion  Control 
Amendments  to  the  Controlled 
Substances  Act  has  already  been 
discussed.  Judge  Bittner  concluded  that 
in  the  instant  case.  Respondent  can 
hardly  argue  that  he  relied  on  the 
requirements  of  the  pre-1984  Controlled 
Substances  Act  in  undertaking  the 
conduct  which  gave  rise  to  these 
proceedings.  Indeed,  Respondent  has 
asserted  that  he  was  not  familiar  with 
the  Code  of  Federal  Regulations  and 
that  he  was  not  aware  that  his  conduct 
was  improper.  There  is  no  suggestion  in 
this  record  that  Respondent,  at  the  time 
he  signed  the  prescriptions  and  order 
forms  at  issue,  (1)  was  aware  that  this 
activity  was  not  one  of  the  grounds  then 
specified  in  the  statute  for  revocation  of 
a  DEA  registration,  and  (2)  relied  upon 
that  omission.  It  should  also  be  noted 
that  at  the  time  Respondent  signed  the 
order  forms  and  prescriptions,  that 
conduct  was  contrary  to  the  provisions 
of  21  CFR  1305.06(a)  and  21  CFR 
1306.05(a).  Accordingly,  the 
Administrative  Law  Judge  concluded 
that,  given  the  significance  of  the  public 
interest  served  by  the  amendments, 
there  is  no  support  for  the  proposition 
that  application  of  the  pubUc  interest 
standard  to  Respondent  would  deny  him 
due  process  of  law. 

The  Administrator  adopts  the 
recommended  ruling,  findings  of  fact, 
conclusions  of  law  and  decision  of  the 
Administrative  Law  Judge  in  their 
entirety.  Respondent's  registration  is 
clearly  inconsistent  with  the  pubUc 
interest.  Accordingly,  the  Administrator 
of  the  Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
00.100(b),  hereby  orders  that  DEA 
Certificate  of  Registi-ation  AR8810461, 
previously  issued  to  Richard  T. 
Robinson.  M.D.,  be,  and  it  hereby  is. 
revoked,  and  any  pending  applications 
for  registration,  be.  and  they  hereby  are. 
denied.  This  order  is  effective  May  27. 
1988. 

John  C  Lawn, 

Administrator. 

Date:  April  21, 1988. 
[FR  Doa  88-0210  Filed  4-2ft-68: 8:45  am) 
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(Docket  No.  87-6S] 

Syncon  Pharmaceutlcale,  Inc; 
Revocation  of  Registration 

On  August  11. 1987.  the  Administrator 
of  the  Drug  Enforcement  Administration 
(DEA)  issued  an  Order  to  Show  Cause 


to  Sycon  Pharmaceuticals,  Inc. 
(Respondent],  Snellville,  Georgia, 
proposing  to  revoke  its  DEA  Certificates 
of  Registration  PS0168585  and  PS0233584 
as  a  manufactiu^r  and  distributor  of 
controlled  substances.  The  Order  to 
Show  Cause  alleged  that  the  firm's 
continued  registration  was  inconsistent 
with  the  public  interest.  Additionally, 
citing  his  preliminary  finding  that  the 
.  firm's  continued  registration  posed  an 
imminent  danger  to  the  public  health 
and  safety,  the  Administrator  ordered 
the  immediate  suspension  of  DEA 
Certificates  of  Registi-ation  PS0168585 
and  PS0233584  during  the  pendency  of 
proceedings. 

The  Order  to  Show  Cause  and 
Immediate  Suspension  of  Registration 
was  served  on  Mr.  John  M.  Lamb, 
president  of  Syncon,  at  his  home  on 
August  17. 1987.  By  letter  dated 
September  15, 1987,  Mr.  Lamb  requested 
a  hearing  on  the  issues  raised  by  the 
Order  to  Show  Cause.  The  matter  was 
docketed  before  Administrative  Law 
Judge  Mary  Ellen  Bittner,  and  a  hearing 
scheduled  for  March  15, 1988,  in  Atianta, 
Georgia.  Prior  te  the  scheduled  date  of 
the  hearing.  Government  counsel  was 
advised  that  Mr.  Lamb  no  longer  had  a 
share  in  the  business  and  that  the 
current  shareholders  were  attempting  to 
sell  the  business.  By  letter  dated  March 
1, 1988,  Respondent's  counsel  advised 
that  the  firm  no  longer  needed  DEA 
Certificates  of  Registration,  and 
withdrew  Respondent's  request  for  a 
hearing.  On  March  7, 1988.  the 
Administrative  Law  Judge  terminated 
the  proceedings  before  her.  The 
Administrator  finds  that  Respondent  has 
waived  its  opportimity  for  a  hearing  and 
enters  this  final  order  based  on  the 
record  as  it  appears.  21  CFR  1301.54(d] 
and  1301.54(e). 

The  Administrator  finds  that  Syncon 
Pharmaceuticals,  Inc.  has  been 
registered  with  DEA  as  a  distributor  of 
controlled  substances  in  Schedules  IIL 
IV  and  V  since  June  1978.  The  firm  has 
been  registered  as  a  manufacturer  of 
controlled  substances  in  Schedules  III. 
IV  and  V  since  March  1984.  At  that  time, 
Mr.  Lamb  advised  investigators  that 
Syncon  intended  to  manufacture 
products  containing  hydrocodone  in 
dosage  form  for  another  company  and 
Syncon's  DEA  manufacturer  registration 
was  later  amended  to  include  Schedule 
U. 

Diu^ng  an  investigation  of  Respondent 
firm  conducted  in  February  1983,  it  was 
found  that  the  firm  had  handled  no 
controlled  substances  since  1981.  In 
February  1986,  DEA  Diversion 
Investigators  conducted  another 
investigation  of  Respondent  At  that 
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time  the  Hrm  was  using  the  raw 
materials  hydrocodone  bitartrate  and 
codeine  to  manufacture  dosage  form 
products.  Due  to  extensive 
recordkeeping  violations,  an 
administrative  hearing  was  held  in  the 
DEA  Atlanta  o^ce.  Mr.  Lamb  appeared 
on  behalf  of  the  Brm  and  entered  into  a 
Memorandum  of  Understanding  with 
DEA. 

Respondent  firm  had  been  issued 
procurement  quotas  by  DEA  for 
hydrocodone  bitartrate  and  codeine. 
These  are  the  only  Schedule  II 
controlled  substances  that  the  firm  was 
a  ithorized  to  use  in  the  manufacturing 
P'ocess. 

During  the  summer  of  1987,  the 
Federal  Bureau  of  Investigation  (FBI) 
conducted  an  investigation  involving  the 
purchase  of  phenylacetone  (P2P)  and 
monomethylamine  to  be  used  in  the 
manufacture  of  the  Schedule  II  stimulant 
controlled  substance  methamphetamine. 
P2P  is  a  Schedule  II  controlled 
substance.  An  individual  negotiated  for 
the  purchase  of  P2P  with  a  confidential 
informant.  The  individual  asked  the 
informant  to  travel  to  Louisville, 
Kentucky,  to  purchase 
monomethylamine.  The  informant 
purchased  the  monomethylamine  and 
arranged  to  deliver  it  to  the  individual 
who  said  he  was  going  to  take  it  to  the 
lab  where  the  methamphetamine  would 
be  produced.  The  individual  transported 
the  monomethylamine  to  the  registered 
location  of  Respondent  firm  and  was 
observed  delivering  a  five-gallon 
container  of  monomethylamine  to  Mr. 
John  Lamb,  Respondent's  president 

On  July  17. 1987,  a  seardi  warrant 
was  executed  at  Respondent  firm. 
During  the  search,  agents  found  two 
flasks  containing  shredded  aliuninum 
foil  and  P2P.  Mr.  Lamb  and  the 
previously  mentioned  individual  were 
present,  and  were  arrested  by  the 
agents. 

On  December  17, 1987.  following  a 
jury  trial  in  the  United  States  District 
Court  for  the  Northern  District  of 
Georgia,  Mr.  Lamb  was  found  guilty  of 
illegal  possession  of  P2P.  attempted 
illegal  manufacture  of 
methamphetamine.  and  illegal 
establishment  of  a  manufacturing 
operation.  On  February  22, 1988,  Mr. 
Lamb  was  sentenced  to  three  years  in 
prison,  and  his  one-third  interest  in 
Respondent  firm  was  forfeited  to  the 
government. 

The  Drag  Enforcement  Administration 
has  consistently  held  that  the 
registration  of  a  corporate  registrant 
may  be  revoked  upon  a  finding  that  a 
natural  person  who  is  an  owner,  officer, 
key  employee,  or  an  individual  who  has 
some  resi>onsibility  for  the  operation  of 


the  registrant's  controlled  substance 
business,  has  been  convicted  of  a  felony 
offense  relating  to  controlled 
substances.  See  YozidM.  Mahdi.  d/b/a 
Gresham  Road  Pharmacy,  Docket  No. 
86-31,  51  FR  27267  (1986);  Ozie  T. 
Faison,  d/b/a  Smith  Discount  Drugs, 
Docket  No.  85-37,  51  FR  16403  (1986); 
and  K&B  Successors,  Inc.,  Docket  No. 
82-15, 49  FR  34586(1984).  Since  Mr. 
Lamb  was  one-third  owner  and 
president  of  Respondent  corporation  at 
the  time  of  his  illegal  activity,  and  since 
he  was  the  person  who  signed  its 
applications  for  DEA  registration,  there 
is  a  lawful  basis  for  the  revocation  of 
Respondent's  DEA  Certificates  of 
Registration  based  upon  Mr.  Lamb's 
conviction  of  felonies  relating  to 
controlled  substances.  21  U.S.C. 
823(a)(4).  823(b)(3). 

Accordingly,  tiie  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b).  hereby  orders  that  DEA 
Certificates  of  Registration  PS0168585 
and  PS0233584,  previously  issued  to 
Syncon  Pharmaceuticals,  Inc..  be.  and 
they  hereby  are,  revoked.  Any  pending 
applications  for  renewal  of  those 
registrations  are  hereby  denied.  This 
order  is  effective  May  27. 1988. 

Date:  April  2a  1988. 
John  C  Lawn. 
Administrator. 
[FR  Doc.  B8-9212  Filed  4-28-88;  8:45  am] 

BIUJNO  CODE  4410-(M-« 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Call  for  Rider*  for  tfw  1968  U.S.  Merit 
Systems  Protection  Board  Report  on 
Sexual  Harassment  in  ttw  Federal 
Government 

AOENcr.  U.S.  Merit  Systems  Protection 

Board. 

ACTION:  Notice  of  call  for  riders  for  the 

Board's  report,  "Sexual  Harassment  in 

the  Federal  Government:  An  Update." 

summary:  The  purpose  of  this  notice  is 
to  inform  Federal  departments  and 
agencies  that  the  Board's  publication 
"Sexual  Harassment  in  the  Federal 
Government:  An  Update."  will  be 
available  on  riders  to  the  Government 
Printing  Office.  Department  and 
agencies  may  order  this  publication  by 
riding  the  Board's  printing  requisition 
#6-00139. 

date:  Agency  requisitions  must  be 
received  on  or  before  June  1, 1988. 
ADDRESS.  Interested  departments  and 
agencies  should  send  requisitions 


through  their  Washington,  DC, 
headquarters  office  authorized  to 
procure  printing — to  the  Government 
Printing  Office.  Requisitions  Section. 
Room  836.  Washington.  DC  20401. 
Agencies  may  estimate  cost  by  using  the 
current  Government  Printing  Office 
price  list  of  printing  services.  The  report 
will  be  approximately  60  (8V^  X  11 
saddle  stitched)  pages. 
FOR  niRTMER  INFORMATION  CALL: 
Rosemary  H.  Storey,  Office  of  Policy 
and  Evaluation,  U.S.  Merit  Systems 
Protection  Board,  1120  Vermont  Avenue 
NW.,  Washington,  DC  20419, 202-653- 
7208. 
SUPPLEMENTARY  INFORMATION:  This  is 

one  of  a  series  of  reports  produced  by 
the  Board  under  its  statutory  mandate  to 
conduct  special  studies  of  the  civil 
service  systems.  These  reports  are 
addressed  to  the  President  and 
Congress.  This  report  discusses  the 
results  of  a  major  1987  survey  dealing 
with  sexual  harassment  in  the  Federal 
workplace.  As  an  update,  it  provides 
some  contrasts  and  comparisons  with 
data  gathered  in  the  Board's  landmaric 
study  of  sexual  harassment  in  1980.  It 
details  findings  on  employee  attitudes 
toward  and  experiences  with  uninvited 
behavior  of  a  sexual  nature.  It  also 
describes  the  actions  Federal  agencies 
have  taken  in  efforts  to  reduce  sexual 
harassment. 

Date:  April  22. 198& 
Robort  E  Taylor. 
Cierit  of  the  Board. 
(FR  Doc.  88-9242  Filed  4-26-88;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

INotlee(8S-39)] 

Agency  Report  Forms  Undsr  0MB 
Review 

AOENCV:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Agency  Report  Forms 
Under  OMB  Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
ChJapter  35).  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  the  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (SJ'.  SS's). 
supporting  statements,  instructions, 
transmittal  letters  and  other  documents 
submitted  to  OMB  for  review,  may  be 


obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Reviewer. 

DATW:  Comments  must  be  received  in 
writing  by  May  27, 1988.  If  you 
anticipate  commenting  on  a  form  but 
find  that  time  to  prepare  will  prevent 
you  from  submitting  comments 
promptiy,  you  should  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  of  your  intent  as  early  as 
possible. 

ADDRESS:  John  F.  Duggan,  NASA 
Agency  Clearance  Officer,  Code  NPN, 
NASA  Headquarters,  Washington,  DC 
20546;  Bruce  McConnell,  Office  of 
Information  and  Regulatory  Affairs, 
OMB.  Room  3235.  New  Executive  Office 
Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT 
Shiriey  C.  Peigare.  NASA  Reports 
Officer,  (202)  453-1090. 

Reports 

Title:  NASA  FAR  Supplement,  Part 
18-32,  Contract  Financing. 

OJ^B  Number  2700-0055. 

Type  of  Request:  Extension. 

Frequency  of  Report  On  occasion. 

Type  of  Respondent:  State  or  local 
governments,  businesses  or  other  for- 
profit,  non-profit  institutions,  small 
businesses  or  oganizations. 

Annual  Responses:  135. 

Annual  Burden  Hours:  675. 

Abstract-Need/Uses:  The  contractor 
must  notify  NASA  if  fimds  are 
inadequate  for  performance  through 
agreed  upon  contract  completion  date. 
April  20, 1988. 
John  F.  Duggan, 

Director.  General  Management  Division. 
[FR  Doc.  88-9213  Filed  4-26-88;  6:45  am] 
BILLMO  CODE  TSIO-OI-M 


[Notica  88-40] 

Agency  Raport  Forms  Under  OMB 
Review 

AQENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Agency  Report  Forms 
Under  OMB  Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
FedeCal  Register  notifying  tlie  public  that 
the  agency  has  made  the  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (SJF.  83's). 


supporting  statements,  instructions, 
transmittal  letters  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Reviewer. 

date:  Comments  must  be  received  in 
writing  by  May  27, 1988.  If  you 
anticipate  commenting  on  a  form  but 
find  that  time  to  prepare  will  prevent 
you  from  submitting  comments 
promptiy,  you  should  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  of  your  intent  as  early  as 
possible. 

address:  John  F.  Duggan,  NASA 
Agency  Clearance  Officer,  Code  NPN, 
NASA  Headquarters,  Washington,  DC 
20546;  Bruce  McConnell,  Office  of 
Information  and  Regulatory  Affairs, 
OMB.  Room  3235.  New  Executive  Office 
Building.  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT 
Shiriey  C.  Peigare.  NASA  Reports 
Officer.  (202)  453-1090. 

Reports 

Title:  Report  on  NASA  Subcontracts 

OMB  Number:  2700-0004. 

Type  of  Request-  Extension. 

Frequency  of  Report  On  occasion. 

Type  of  Respondent  State  or  local 
governments,  businesses  or  other  for- 
profit,  non-profit  institutions,  small 
businesses  or  organizations. 

Annual  Responses:  6,000. 

Annual  Burden  Hours:  1,500. 

Abstract-Need/Uses:  This  report 
enables  NASA  to  evaluate  the  extent 
to  which  its  subcontracting  program  is 
attaining  its  stated  purpose  to 
distribute  its  procurement  as  widely 
as  possible,  in  order  to  encourage  a 
,     broad  national  base  of  research 
capability,  to  assist  small  business, 
small  disadvantaged  business,  and  to 
aid  labor  surplus  areas. 

April  2a  1968. 
John  F.  Duggan, 

Director,  General  Management  Division. 
[FR  Doc.  88-9214  Filed  4-26-48:  6:45  am] 
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INottee  88-411 

intent  To  Prepare  an  Environmantal 
Impact  Statement  (EiS);  Advanced 
SoNd  Rodcet  Motor  (ASRM) 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  Intent  to  prepare  an 
environmental  impact  statement  and 
Notice  of  Scoping  for  developing. 


testing,  and  production  of  an  Advanced 
Solid  Rocket  Motor. 

summary:  The  National  Aeronautics 
and  Space  Administration  (NASA)  is 
proposing  that  an  ASRM  be  designed, 
developed,  tested,  produced,  and  placed 
into  service  for  flight  in  the  1994 
timeframe.  This  EIS  will  address  the 
NASA  decision  to  proceed  with  Phase 
C/D  (development,  testing,  and 
production)  of  the  ASRM  program.  As  a 
necessary  and  incidental  adjunct  to  the 
development  effort,  there  is  a  necessity 
to  develop  a  new  production  facilify 
capable  of  supporting  an  annual 
production  rate  of  up  to  30  ASRM's  (28 
for  flight  and  two  for  testing). 

NASA  will  seek  proposals  for  a 
government-owned,  contractor-operated 
facilify  to  be  located  on  a  government 
site  and  a  second  set  of  proposals  for 
private  financing  of  this  facilify.  NASA 
will  also  accept  proposals  for  a  privately 
financed  facilify  located  on  a  privately- 
owned  site.  These  conunercial  proposals 
are  being  sought  or  invited  in  support  of 
the  President's  Space  Policy  encouraging 
private  initiatives  in  space-related 
industries. 

Current  plans  are  for  issuance  of  a 
Phase  C/D  Request  for  Proposals  (RFP) 
in  July  1988  (subject  to  Congressional 
approval),  completion  of  the  EIS  in  eariy 
1989,  and  award  of  the  Phase  C/D 
contract  with  initial  ground  breaking  for 
the  facilify  shortly  following. 
Construction  of  facilities,  motor 
development,  and  initial  production  of 
the  early  pairs  of  operational  ASRM's 
will  extend  over  approximately  a  5-year 
period.  Following  flight  certification 
testing,  the  ASRM's  would  be  phased 
into  Space  Shuttie  Operations  in  the 
Mid-1990's.  It  is  anticipated  that  the 
Phase  C/D  ASRM  program  will  continue 
through  well  into  the  next  century. 

Various  sites  were  proposed  by  the 
participating  contractors  during  Phase  B 
concept  definition  studies  for  locating 
the  new  testing  and  production  facility. 
These  sites  include  the  Kennedy  Space 
Center,  Florida;  the  National  Space 
.Technology  Laboratories,  Mississippi; 
the  TVA  Yellow  Creek  Facility  at  luka, 
Mississippi:  the  AUantic  Research 
Corporation  Facility  at  Camden, 
Arkansas;  the  Aerojet  Dade  Counfy 
Facilify  in  Florida:  the  Blount  Island 
Facility  near  Jacksonville,  Florida;  and 
the  Morton  Thiokol  Facilify  in  UUh. 

The  Phase  C/D  RFP  will  identify  a 
single  government-owned  site  for  the 
purpose  of  providing  an  equal  basis  of 
comparison  between  submissions  from 
die  Phase  C/D  offerers.  This  site 
identification  will  be  clearly  identified 
as  tentative  within  the  RFP  and  subject 
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to  change  through  amendment  or  , 
reissuance  of  the  RFP  should         | 
cinnunstances  so  require.  Phase  C/D 
offerers  will  also  have  the  option  of 
proposing  a  production  facility  at  some 
site  other  than  the  government-owned 
site  preliminarily  identified  in  the  Phase 
C/D  RFP  as  part  of  an  alternative 
private  investment  initiative.  Offerers 
electing  to  exercise  this  option  will  be 
required  to  declare  their  intent  to  do  so 
and  to  identify  the  site  prior  to  the  time 
of  NASA's  issuance  of  the  Phase  C/D 
RFP.  In  addition,  offerers  will  be 
required  to  deliver  a  complete  analysis 
of  the  environmental  effects  of  the 
production  plant  at  the  privately-owned 
site  at  the  time  of  delivery  of  their  Phase 
C/D  proposal;  such  that  after 
verification,  NASA  may  incorporate  this 
information  into  its  EIS.  Offerers  will  be 
notified  that  NASA  intends  to  release 
this  information  to  the  public  through  its 
incorporation  into  the  EIS. 

NASA  intends  to  issue  its  draft  EIS 
after  all  Phase  C/D  proposals  have  been 
submitted,  but  prior  to  the  completion  of 
the  Source  Evaluation  Board's  (SEB) 
evaluation  of  the  Phase  C/D  proposals. 
Environmental  effects  at  die 
government-owned  sites  and  any 
offerer-proposed  sites  will  be  analyzed 
in  this  draft  EIS,  with  no  designation  of 
a  preferred  alternative  at  the  draft  EIS 
stage.  This  course  of  action  is  being 
taken  so  that  the  Phase  C/D  will  have 
the  opportunity  to  review  public 
comments  regarding  the  various  sites 
prior  to  the  issuance  of  its  findings  to 
the  NASA  source  selection  official.  This 
procedure  recognizes  that  the  SEB's 
findings  regarding  the  Phase  C/D 
contractor  will  necessarily  include 
findings  regarding  siting  of  the      | 
production  facility.  | 

Should  no  offerer-proposed 
alternative  sites  be  submitted  in  the 
Phase  C/D  proposals,  the  government- 
owned  site  identified  in  the  RFP  will  be 
analyzed  in  the  draft  EIS  as  the 
preferred  alternative,  with  the  remaining 
government-owned  sites  previously 
identified  diuing  the  Phase  B  studies 
analyzed  as  alternatives.  In  this 
instance,  the  SEB's  findings  will  not 
include  findings  regarding  siting  of  the 
production  facility. 

To  ensure  maximum  visibility  into  its 
decision  process  for  selection  of  the 
government-owned  site  which  will  be 
proposed  in  the  RFP,  NASA  has 
convened  a  formal  ASRM  Site 
Evaluation  Board.  The  Board  will,  as  a 
minimum,  consider  the  following  factors 
in  its  assessment: 

(a)  Transportation  for  raw  materials 
and  finished  products 

(b)  Site  specific  industrial  and  public 
construction  costs 


(c)  Environmental  constraints  and 
costs  of  mitigation 

(d)  Ability  to  obtain  necessary  permits 
within  time  constraints 

(e)  Expansion  capability,  including 
buffer  zone  (land  availability  and  cost) 

(f)  Support  infastructure  and  costs 

(g)  Utilities  availability  and  cost 

(h)  Availability  of  suitable  labor  base 
and  cost 

(i)  Site  specific  industrial  and  public 
safety  features 

(j)  Site  specific  security  features 

The  sites  to  be  evaluated  were 
proposed  by  NASA  or  the  contractors 
during  the  preparation  of  the  Phase  B 
ASRM  concept  definition  studies,  which 
are  now  completed.  Considerable 
amounts  of  information  regarding  the 
environmental  effects  of  the  ASRM 
facility  at  each  of  the  previously-listed 
sites  have  been  developed  as  part  of 
those  Phase  B  studies.  In  addition,  each 
of  the  government-owned  sites  have 
completed  full-scope  environmental 
baseline  documents  or  an  EIS  (these 
documents  do  not  cover  an  ASRM 
program  or  facility,  however).  This 
information  will  be  considered  by  the 
Site  Evaluation  Board. 

Alternatives  to  implementing  a  Phase 
C/D  ASRM  program  at  the  government- 
owned  site  tentatively  identified  in  the 
Phase  C/D  REF  include  (1)  implementing 
an  ASRM  program  at  an  alternate  site  or 
(2)  the  No  Action  Alternative  of 
continuing  with  the  current  Solid  Rocket 
Motor  design.  These  alternatives  will  be 
addressed  in  the  EIS. 

An  initial  assessment  of 
environmental  effects  indicates  that 
there  are  likely  to  be  impacts  on  air 
quality  due  to  static  test  firing  of  ASRM 
motors  and  disposal  of  waste  propellent. 
Propellent  disposal  by  combustion 
would  require  a  permit  under  the 
Resource  Conservation  and  Recovery 
Act  for  thermal  treatment  of  hazardous 
waste.  Noise  from  several  2-minute  test 
firings  annually  would  be  audible  off  the 
test  site.  Biological  resources  in  the 
immediate  test  area  would  be  damaged. 
Depending  on  the  site  selected,  the 
program  could  impact  endangered  or 
threatened  species.  Both  testing  and 
production  pose  a  risk  of  fire,  explosion, 
and  accidental  release  of  hazardous  and 
toxic  materials,  which  will  require  the 
imposition  of  controls  which  mitigate  or 
eliminate  off-site  impacts.  Mitigation 
measures  must  be  devised  where  testing 
and  production  would  have  negative 
environmental  consequences,  including 
impacts  on  cultural  resources,  wetiands, 
or  recreation/scenic  areas. 

The  Phase  C/D  Request  for  Proposals, 
including  tentative  identification  of  a 
government-owned  site,  is  expected  to 
be  issued  by  NASA  in  July  1988.  with 


contractor  submissions  due  back  to 
NASA  in  September  1988.  The  formal 
Site  Evaluation  Board  will  meet  during 
May  1988  and  deliver  its 
recommendation  for  the  government- 
owned  site  to  be  contained  within  the 
RFP  in  time  to  support  the  RFP  issuance 
schedule.  To  insure  that  environmental 
information  is  available  to  NASA 
officials  and  the  public  before  final 
decisions  are  made  and  before 
irrevocable  actions  are  taken,  it  is 
reemphasized  that  a  government  site  is 
being  preliminarily  identified  within  the 
RFP  for  the  purpose  of  providing  a 
common  basis  of  comparison  between 
Phase  C/D  offerers.  However, 
environmental  data  developed  during 
the  Phase  B  process  will  be  used  to 
make  this  tentative  identification  the 
best  possible,  given  current  information. 

Concurrent  with  the  RFP  process, 
NASA  will  commence  anaylsis  of 
environmental  data  and  preparation  of  a 
draft  EIS,  containing  at  least  the 
government-owned  site  and  any 
contractor-identified  sites,  with  no 
identification  of  a  perferred  alternative. 
The  draft  EIS  will  be  issued  in 
September  or  October  1988,  after  the 
environmental  data  for  any  privately- 
owned  sites  contained  within  the  Phase 
C/D  contractor  submissions  have  been 
verified  and  integrated  into  the  ongoing 
analysis  of  the  government-owned  site. 
Public  comments  on  the  draft  EIS  and 
their  analysis  by  NASA  officials  will  be 
furnished  to  the  SEB  for  its  use  in 
preparing  its  findings. 

Following  issuance  of  the  findings  of 
the  SEB  to  the  source  selecting  official 
and  review  by  that  official  of  the 
proposed  Final  EIS,  the  source  selecting 
official  will  make  a  decision  regarding 
the  selection  of  the  Phase  C/D 
contractor  and  the  location  of  the  ASRM 
production  facility.  This  decision  will  be 
incorporated  in  a  Final  EIS  and  this  EIS 
will  be  released  to  the  public.  Following 
appropriate  review,  NASA  will  issue  its 
final  record  of  decision  regarding  the 
EIS  and  its  selection  of  a  Phase  C/D 
contractor  and  site. 

NASA  will  be  conducting  its  scoping 
process  for  this  EIS  through  Jime  15, 
1988.  Written  comments  or  suggestions 
from  the  public  or  potentially  affecting 
parties  are  welcomed  and  solicited 
during  this  EIS  scoping  process.  In 
particular,  NASA  invites  comments  on 
whether  the  programmatic  aspects  of  the 
proposed  ASRM  can  be  treated  by 
amending  the  soUd  rocket  booster 
portion  of  the  current  Space  Shuttle  EIS 
and  reserving  the  new  EIS  for  issues 
associated  with  the  new  production. 

The  recommendation  of  the  Site 
Evaluation  Board  and  the  indentification 


of  any  privately-owned  sites  which 
offerers  have  declared  their  intent  to 
propose  are  expected  to  be  available  for 
release  to  the  public  in  early  June  1988. 
Persons  desiring  this  information  as  part 
of  their  input  to  the  scoping  process 
should  ensure  that  their  request  has 
been  received  by  the  below-designated 
contact  prior  to  May  25, 1988.  In 
addition,  copies  of  the  nonproprietary 
data,  including  environmental  data, 
generated  during  the  Phase  B  studies  are 
available  for  public  inspection  and 
copying  at  the  Public  Information 
Centers  located  at  NASA  Headquarters, 
Washington,  E)C;  Marshall  Space  Flight 
Center,  Hmitsville,  AL;  Kennedy  Space 
Flight  Center,  Cape  Canaveral,  FL;  and 
National  Space  Technology  Laboratary, 
MS. 

OATfE:  Comments  in  response  to  this 
notice  must  be  received  in  writing 
within  30  days  of  publication  in  the 
Federal  Register  of  June  15, 1988, 
whichever  is  later 
AOORESS.  Richard  H.  Truly,  RADM 
USN,  Associate  Administrator  for  Space 
Flight  Code  M  National  Aeronautics 
and  Space  Administration,  Washington, 
DC  20546. 

FOR  RITHER  INFOflMATION  CONTACT  Mr. 
Russell  Bardos,  Director,  Shuttle 
Propulsion,  Code  MEP.  NASA 
Headquarters,  Washington,  DC  20546, 
(202)  453-2473. 
M.  PsralU, 

Associate  Administrator  for  Management. 
|FR  Doc.  88-4217  Filed  4-2fr-68;  8:45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Sctiedules;  Availability  and 
Request  for  Comments 

AOENCV:  National  Archives  and  Records 
Administration,  Office  of  Records 
Administration. 

action:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 


destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce  the 
retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  SSOSala).' 

DATE  Requests  for  copies  must  be 
received  in  writing  on  or  before  June  13, 
1988.  Once  the  appraisal  of  the  records 
is  completed,  NARA  will  send  a  copy  of 
the  schedule.  The  requester  will  be 
given  30  days  to  submit  comments. 

ADDRESS:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration, 
Washington,  E)C  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  parentheses 
immediately  after  the  name  of  the 
requesting  agency. 

SUPPLEMENTARY  INFORMATION: 

Each  year  U.S.  Government  agencies 
create  billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  and 
interests  of  the  Government  and  of 
private  persons  directiy  affected  by  the 
Government's  activities,  and  historical 
or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be  furnished 
to  each  requester. 


Schedules  Pending 

1.  Department  of  the  Army  (Nl-338- 
88-6).  Microfiche  copies  of  records 
pertaining  to  bacteriological  and 
chemical  testing  of  volunteers  by  the 
U.S.  Army  Biomedical  Laboratory,  1955- 
1975. 

2.  Defense  Intelligence  Agency  (Nl- 
273-88-6).  Records  relating  to 
contracting  functions. 

3.  Department  of  Commerce, 
International  Trade  Administraion  (Nl- 
40-88-1).  Fragmentary  files  of  E.E.  Lewis 
of  the  Office  of  Technical  Services. 

4.  Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  National  CUmatic  Data 
Center  (Nl-370-88-1).  Microfilmed 
punch  card  records  for  FOSDIC  system 
computer  input 

5.  Federal  Communications 
Commission,  Chairman's  Office  (Nl- 
173-88-2).  Chairman's  calendars, 
invitations,  and  travel  records. 

6.  Federal  Communications 
Commission,  Office  of  Engineering  and 
Technology  {Nl-173-88-4).  Records 
pertaining  to  broadcast  frequency 
allocation. 

7.  Department  of  the  Interior,  U.S. 
Geological  Survey  (Nl-57-88-2). 
Correspondence  relating  to  the  New 
England.  New  York  Interagency 
Committee  (NENYL\C). 

8.  U.S.  International  Trade 
Conmiission  (N1-81-8&-1).  Working 
papers  and  background  materials  used 
to  produce  annual  and  quarteriy  reports 
of  synthetic  organic  chemicals. 

9.  National  Archives  and  Records 
Administration,  Office  of  Records 
Administi-ation  (Nl-GRS-88-5).  General 
Records  Schedule  covering  disposable 
cartographic  and  architectural  records 
common  to  several  agencies. 

10.  Department  of  State,  U.S.-Mexican 
Commission  on  Border  Development 
and  Friendship  (Nl-43-88-3). 
Comprehensive  schedule  of  the 
commission  providing  for  permanent 
retention  of  policy  documentation  and 
the  destruction  of  reference  material  and 
facilitative  records. 

11.  Department  of  State,  Bureau  for 
International  Narcotics  Matters  (Nl-59- 
88-17).  Comprehensive  schedule  of  the 
bureau  providing  for  permanent 
retention  of  policy  documentation  and 
the  destruction  of  reference  material  and 
faciUtaUve  records. 

12.  Department  of  State,  Foreign 
Service  Posts  (Nl-84-88-4). 
Consolidated  Visa  Card  Files. 
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Dated:  April  21. 1968. 

DoaW.Wiaon, 

Archivist  of  the  United  States. 

[FR  Doc.  68-9251  Filed  4-26-88:  8:45  am; 
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NUCLEAR  REGULATORY 
COMMISSION 


[Docket  No.  50-320] 


GPU  Nuclear  Corp.;  AvailabMity  of  Draft 
Supptement  to  ttie  Programmatic 
Envlrorunental  Impact  Statement 
Related  To  Decontamination  and 
Diapoaal  of  Wastes  From  March  28, 
1979  Accident,  Three  Mile  Island 
Nudear  Station,  Unit  2 


Pursuant  to  the  National 
Environmental  Policy  Act  of  1969  and 
the  United  States  Nuclear  Regulatory 
Commission's  regulations  in  10  CFR  Part 
51,  notice  is  hereby  given  that  a  Draft 
Supplement  to  the  Programmatic 
Environmental  Impact  Statement 
(NUREG-0683.  Supplement  3)  related  to 
post-defueling  monitored  storage  and 
subsequent  cleanup  of  Three  Mile  Island 
Nuclear  Station,  Unit  2  is  available  for 
inspection  by  the  public  in  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  DC, 
and  in  the  local  public  document  room 
located  at  the  State  Liberty  of 
Pennsylvania,  Government  Publications 
Section,  Education  Building, 
Commonwealth  and  Walnut  Streets, 
Harrisburg.  Pennsylvania  17126.  This 
draft  supplement,  prepared  by  the 
Commission's  Office  of  Nuclear  Reactor 
Regulation,  addresses  the  environmental 
impacts  associated  with  a  number  of 
alternative  approaches  to  completing 
the  TMI-2  cleanup.  Request  for  copies  of 
the  Draft  Supplement  should  be 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  Attention:  Director.  Division 
of  Technical  Information  and  Document 
Control. 

Pursuant  to  10  CFR  Part  51,  interested 
persons  may  submit  comments  on  the 
Draft  Supplement  to  the  Programmatic 
Environmental  Impact  Statement  (PEIS) 
for  the  Commission's  consideration. 
Federal.  State  and  local  agencies  are 
being  provided  with  copies  of  the  Draft 
Supplement.  Comments  are  due  by  June 
15. 1988.  Comments  by  Federal,  State 
and  local  officials,  or  other  persons 
received  by  the  Commission  will  be 
made  available  for  public  inspection  at 
the  Commission's  Public  Document 
Room  in  Washington.  DC,  and  in  the 
local  public  document  room  located  at 
the  State  Library  of  Pennsylvania, 


Government  Publications  Section, 
Education  Building,  Conunonwealth  and 
Walnut  Streets,  Harrisburg.  PA  17128. 

Upon  consideration  of  comments,  the 
Commission's  staff  will  prepare  a  Hnal 
Supplement  to  the  PEIS,  the  availability 
of  which  will  be  published  in  the  Federal 
Register. 

Comments  on  the  Draft  Supplement  to 
the  PEIS  should  be  addressed  to  Michael 
T.  Masnik,  Senior  Project  Manager, 
OWFN  13D16,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 

Dated  at  Rockville,  Maryland,  this  2l8t  day 
of  April  1988. 

For  The  Nuclear  Regulatory  Commission. 
John  F.  Stolz, 

Director,  Project  Directorate  1-4,  Division  of 
Reactor  Projects  l/ll.  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  88-9247  Filed  4-28-88;  8:45  am] 
Biuma  COOE  7s«>-oi-m 


[Docicet  No.  50-219] 

GPU  Nudear  Corp.  and  Jersey  Central 
Power  and  Light  Ca  (Oyster  Creeic 
Nuclear  Generating  Station); 
Exemption 

I 

The  GPU  Nuclear  Corporation  and 
Jersey  Central  Power  &  Light  Company 
(the  licensee)  are  the  holders  of 
Provisional  Operating  License  No.  DPR- 
16,  which  authorizes  operation  of  the 
Oyster  Creek  Nuclear  Generating 
Station,  (the  facility]  at  steady  state 
reactor  core  power  levels  not  in  excess 
of  1930  megawatts  thermal.  The  license 
provides,  among  other  things,  that 
Oyster  Creek  Nuclear  Generating 
Station  is  subject  to  all  rules, 
regulations,  and  Orders  of  the 
Commission  now  or  hereafter  in  effect. 

The  plant  is  boiling  water  reactor 
(BWR)  located  at  the  licensee's  site  in 
Ocean  County,  New  Jersey. 

n 

The  Code  of  Federal  Regulations,  10 
CFR  50.54(o),  specifies  that  primary 
reactor  containments  for  water-cooled 
power  reactors  shall  comply  with 
Appendix  J,  "Primary  Reactor 
Containment  Leakage  Testing  for 
Water-Cooled  Power  Reactors." 
Paragraph  III.A.3  of  Appendix  J 
incorporates  by  reference  the  American 
National  Standard  ANSI  N45.4-1972. 
"Leakage  Rate  Testing  of  Containment 
Structures  for  Nuclear  Reactors."  This 
standard  requires  that  containment 
leakage  calculations  for  Containment 
Integrated  Leakage  Rate  Tests  (CILRTs) 
be  performed  using  either  the  point-to- 
point  method  or  total  time  method. 


A  more  recent  standard.  ANSI/ANS 
56.8-1981.  "Containment  System 
Leakage  Testing  Requirements."  which 
was  intended  to  replace  ANSI  N45.4- 
1972,  specifies  the  use  of  the  mass  point 
method  to  the  exclusion  of  the  two  older 
methods.  A  proposed  revision  to 
Appendix  J.  which  has  been  published 
for  public  conunent  (53  FR  5985. 
February  29, 1988)  would  permit  the  use 
of  the  mass  point  method  provided  it  is 
used  with  a  test  duration  of  at  least  24 
hours.  Pending  approval  of  the  revision 
to  Appendix  J.  licensees  who  wish  to 
use  the  mass  point  technique  must 
submit  an  application  for  partial 
exemption  from  the  requirement  that 
Appendix  J  test  calculations  for  CILRTs 
will  conform  with  ANSI  N45.4-1972. 

Ill 

By  letter  dated  February  19, 1988.  the 
licensee  requested  a  partial  exemption 
from  10  CFR  Part  50,  Appendix  J, 
Paragraph  III.A.3,  which  requires  that  all 
CILRTs  be  performed  in  accordance 
with  ANSI  N45.4-ig72.  "Leakage  Rate 
Testing  of  Containment  Structures  for 
Nuclear  Reactors."  ANSI  N45.4-1972 
requires  that  leakage  calculations  be 
performed  using  either  the  total  time 
method  or  the  point-to-point  method. 
The  licensee  has  stated  in  support  of  the 
application  for  exemption  from 
Appendix  J  that  the  mass  point  method 
is  a  more  accurate  method  of  calculating 
containment  leakage. 

It  has  been  recognized  by  the 
professional  community  that  the  mass 
point  method  is  superior  to  the  two  other 
methods,  point-to-point  and  total  time, 
which  are  referenced  in  ANSI  N45.4- 
1972  and  endorsed  by  the  present 
regulations.  The  mass  point  method 
calculates  the  air  mass  at  each  point  in 
time,  and  plots  it  against  time.  A  linear 
regression  line  is  plotted  through  the 
mass-time  points  using  a  least  square  fit. 
The  slope  of  this  line  is  the  leakage  rate. 

In  addition  to  the  method  of 
calculation,  consideration  of  the  length 
of  the  test  should  also  be  included  in  the 
overall  program.  In  accordance  with 
Section  7.6  of  ANSI  N45.4-1972,  a  test 
duration  less  than  24  hours  is  only 
allowed  if  approved  by  the  NRG,  and 
the  only  currently  approved 
methodology  for  such  a  test  is  contained 
in  Bechtel  Topical  Report  BN-TOP-1. 
Revision  1.  "Testing  Criteria  for 
Integrated  Leakage  Rate  Testing  of 
Primary  Containment  Structures  for 
Nuclear  Power  Plants,"  dated  November 
1, 1972.  This  approach  only  allows  use 
of  the  total  time  method.  'Therefore,  the 
staff  will  condition  the  exemption  to 
require  a  minimum  test  duration  of  24 


hours  when  the  mass  point  method  is 
used. 

The  licensee's  letter  also  submitted 
information  to  identify  the  special 
circumstances  for  granting  this 
exemption  for  Oyster  Creek  Nuclear 
Generating  Station  pursuant  to  10  CFR 
50.12.  The  purpose  of  Appendix  J  to  10 
CFB  Part  50  is  to  assure  diat 
containment  leak-tight  integrity  can  be 
verified  periodically  throughout  the 
service  lifetime  so  as  to  maintain 
containment  leakage  rate  within  the 
limit  specified  in  the  plant  technical 
specifications.  The  underlying  purpose 
of  the  rule  specifying  particular  methods 
for  calculating  leakage  rates  is  to  assure 
that  accurate  and  conservative  methods 
are  used  to  assess  the  results  of 
containment  leakage  rate  tests.  As  set 
forth  above,  the  mass  point  method  has 
been  a  widely  used  method  providing 
accurate  results  and  the  staff  has 
determined  that  this  method  of 
calculating  leakage  rate  satisfies  the 
purpose  of  the  rule. 

Based  on  the  above  discussion,  the 
licensee's  proposed  partial  exemption 
from  paragraph  III.A.3  of  Appendix  J,  to 
allow  use  of  the  mass  point  method  as 
requested  in  the  submittal  dated 
February  19, 1988,  is  acceptable  with  the 
condition  of  24  hours  minimum  test 
duration,  until  such  provision  of 
Appendix  J  is  modified.  The  exemption 
applies  only  to  the  method  of  calculating 
leakage  rate  by  use  of  the  mass  point 
method  and  not  to  any  other  aspects  of 
the  tests. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12.  this  exemption  is  authorized  by 
law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense  and 
security.  The  Commission  has  further 
determined  that  special  circumstances, 
as  set  forth  in  10  CFR  50.12(a)(2)(ii).  are 
present  justifying  the  exemption,  namely 
that  the  application  of  the  regulation  in 
the  particular  circumstances  fs  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule.  Accordingly,  the 
Commission  hereby  grants  an  exemption 
as  described  in  Section  III  above  from 
Paragraph  III.A.3  of  Appendix  J  to  the 
extent  that  the  mass  point  method  may 
be  used  for  contaiiunent  leakage  rate 
calculations,  provided  it  is  used  %vith  a 
minimum  test  duration  of  24  hours.  The 
exemption  is  granted  until  such 
provision  of  Appendix  J  is  modified.  The 
exemption  applies  only  to  the  method  of 
calculating  leakage  rate  by  use  of  the 
mass  point  method  and  not  any  other 
aspects  of  the  tests. 


Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  environment 
(53  FR  12617  April  15. 1988). 

This  exemption  is  effective  upon 
issuance. 

For  the  Nuclear  Regulatory  Commission. 

Steven  A.  Varga. 

Director.  Division  of  Reactor  Projects— I/II 
Office  of  Nuclear  Reactor  Regulation. 

Dated  at  Rockville,  Maryland,  this  April  18, 
1988. 

(FR  Doc.  88-9248  Filed  4-2ft-88;  8:45  am] 

BILUMO  COOE  7SM-01-M 


OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POUCY 

White  House  Science  Coundl  (WHSC) 

The  White  House  Science  Council,  the 
purpose  of  which  is  to  advise  the 
Director,  Office  of  Science  and 
Technology  Policy  (OSTP).  will  meet  on 
May  5  and  6, 1988  in  Room  5104,  New 
Executive  Office  Building,  Washington, 
DC.  The  meeting  will  begin  at  6:00  p.m. 
on  May  5,  recess  and  reconvene  at  8:00 
a.m.  on  May  6, 1988.  Following  is  the 
proposed  agenda  for  the  meeting: 

(1)  Briefing  of  the  council,  by  the 
Assistant  Directors  of  OSTP,  on  the 
current  activities  of  OSTP. 

(2)  Briefing  of  the  Council  by  OSTP 
personnel  and  persoimel  of  other 
agencies  on  proposed,  ongoing,  and 
completed  panel  studies. 

(3)  Discussion  of  composition  of 
panels  to  conduct  studies. 

The  May  5  and  6  meetings  will  be 
closed  to  the  public. 

The  briefings  on  the  current  activities 
of  OSTP  necessarily  will  involve 
discussion  of  material  that  is  formally 
and  properly  classified  in  accordance 
with  the  provisions  of  Executive  Order 
12356  in  the  interest  of  national  defense 
of  for  foreign  policy  reasons.  This  is  also 
true  for  the  briefing  on  panel  studies.  As 
well,  a  portion  of  both  of  these  briefings 
will  require  discussion  of  internal 
personnel  procedures  of  the  Executive 
Office  of  the  President  and  information 
which,  if  prematurely  disclosed,  would 
significantly  frustrate  the 
implementation  of  decisions  made 
requiring  agency  action.  These  portions 
of  the  meeting  will  be  closed  to  the 
public  pursuant  to  5  U.S.C.  552  b.  (c)(1). 
(2).  and  (9)(B). 

A  portion  of  the  discussion  of  panel 
compositioh  will  necessitate  the 
disclosure  of  information  of  a  personal 
nature  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Accordingly,  this  portion  of  the  meeting 

will  also  be  closed  to  the  public, 

pursuant  to  5  U.S.C.  552  b.(c)(6). 

April  19, 1988. 

looathan  F.  Hiompton. 

Executive  Director,  Office  of  Science  and 

Technology  Policy. 

[FR  Doc.  88-9205  Filed  4-28-68:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releue  No.  34-25608;  FHe  No.  SR-NASO- 
$7-35] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc;  Codification  of 
Procedures  Pertaining  to  Enforcement 
of  Disgorgement  Orders 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  October  14, 1987,  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  and  two 
amendments  thereto,  one  on  March  31, 
1988  and  the  second  on  April  20, 1988,  as 
described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  1  he 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self/Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends 
Article  V,  section  1  and  2  of  the  Rules  of 
Fair  Practice  ("Rules")  of  the  NASD  to 
conform  the  language  of  Article  V, 
section  1  to  section  15A(b)(7]  of  the  Act 
and  the  Article  XIV  of  the  N/.SD  By- 
Laws  to  bring  all  monetary  s-inctions 
imposed  by  the  NASD,  including 
disgorgement,  within  the  purview  of 
Article  V.  Section  2. 

II.  Self-Regulatory  OrganizatioD's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rtile 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  statutory  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
self-regtilatory  organization  has 
prepared  summaries,  set  forth  in 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  amendment  to  Article  V,  Section 
1  of  the  rules,  which  enumerates 
available  sanctions,  would  revise  the 
language  "any  other  fitting  penalty"  to 
read  "any  other  fitting  sanction"  to 
achieve  consistency  with  the  languge  of 
section  15Afb)(7)  of  the  Act  and  Article 
XTV  of  the  NASD  By-Laws.  The 
amendment  to  Article  V,  section  2  of  the 
Rules  would  provide  that  monetary 
sanctions  other  than  fines,  such  as 
disgorgement,  must  be  paid  in  the  same 
manner  as  fines  and  that  the  failure  to 
do  so  may  be  grounds  for  summary 
suspension,  expulsion,  or  revocation.' 

For  the  reasons  stated  above,  these 
amendments  are  consistent  with  and  in 
furtherance  of  section  15A(b)(7)  of  the 
Act.  which  requires  that  the  rules  of  the 
NASD  provide  that  its  members  and 
persons  associated  with  members  be 
appropriately  disciplined  for  violation  of 
any  provision  of  this  tide,  the  rules 
promulgated  thereunder,  the  rules  of  the 
Munidpal  Securities  Rulemaking  Board, 
and  the  rules  of  die  NASD,  as  weU  as 
section  15A(b)(8)  of  the  Act.  which 
requires  Uiat  the  NASD  provide  a  fair 
procedure  for  disciplinary  actions.  I 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  anticipate  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 


>  The  NASD's  policy  with  respect  to  the 
disgorgement  sanction  provides  for  the  imposition 
of  orders  to  disgorge  monetary  profits  where  such 
profits  were  earned  through  conduct  constituting  a 
violatioa  of  the  federal  securities  laws,  the 
regulations  thereunder,  or  the  NASD  Rules.  Where  ■ 
public  customer  has  suffered  a  loss  due  to  the 
violative  conduct  and  such  castoraer  is,  or 
reasonably  can  become,  known  to  the  NASO.  the 
respondent  will  generally  be  ordered  to  disgorge 
"ill-gotten  gains"  to  such  customer.  In  other 
instances,  disgorgement  may  be  ordered  to  the 
NASD  to  deprive  the  wrongdoer  of  his  ill-gotten 
gain 


ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Toning  for 
Connnission  Action 

Within  35  days  of  the  date  publication 
of  this  notice  in  the  Federal  Register  ot 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reason  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organizati'on 
consents,  the  Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing.  - 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  RoonL 
Copies  of  the  filing  will  also  be 
available  for  inspection  and  cop3ring  at 
die  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-87-35  and  should  be 
submitted  by  May  18,  igsa 

For  the  Conumssioo,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  20a300-3(a)(12). 
Jonatluui  G.  Katz, 
Secretary. 

Dated:  April  21.  igsa 
[PR  Doc.  88-8281  Filed  4-26-88;  &4&  am) 
BiujNQ  cooc  aoit-oi-n 


IRetosM  No.  35-246241 

Filings  Undor  tfM  PiMic  Utilfty  Holding 
Company  Act  of  1935  TAer) 

April  21. 19e& 

Notice  is  hereby  given  that  the 
following  fihng(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(8)  and/or  declaration(s)  for 


complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
applicati'on(s)  and/or  declaration(s)  and 
any  amendment(s)  thereto  is/are 
available  for  public  inspiection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s}  and/or  declaration(s) 
should  submit  their  views  ia  writing  by 
May  16. 1988  to  the-Secretary.  Securities 
and  Exchange  Commission,  Washington, 
DC  20549,  and  serve  a  copy  on  the 
relevant  applicant(s)  and/or 
declarant(s)  at  the  address(e8)  spedfied 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ord»ed.  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(8)  and/ 
or  declaration(s),  as  filed  w  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

National  Fuel  Gas  Company,  et  aL  (7B- 
7509) 

National  Fuel  Gas  Company 
("National").  30  Rockefeller  Plaza,  New 
York.  New  York  10112,  a  registered 
holding  company,  and  its  subsidiaries. 
National  Fuel  Gas  Distribution 
Corporation  ("Distribution"),  Seneca 
Resources  Corporation  ("Seneca")  and 
Empire  Exploration.  Inc  ("Empire"),  10 
Lafayette  Square,  Buffalo,  14ew  Ymk 
14203,  have  filed  an  ai^lication- 
declaration  pursuant  to  sections  6(a),  7. 
9(a),  10  and  12  of  the  Act  and  Rules  45 
and  50(a)(5)  thereunder. 

A  notice  was  issued  on  Aprii  14, 1988 
(HCAR  Na  24623)  giving  interested 
persons  until  May  9, 1988  to  comment  on 
or  request  a  hearing  on  National's 
proposal  to  issue  and  sell  up  to  2,000,000 
authorized  but  unissued  shares  of  its 
common  stock,  no  par  value.  ("Common 
Stock").  That  notice  indicated  tiiat 
National  proposed  to  contribute  the 
proceeds  horn  the  issuance  and  sale  of 
the  Common  Stodc  to  the  capital  of 
Seneca  and  Empire  for  the  purpose  of 
reducing  borrowings  imder  Seneca's 
and/or  Empire's  credit  lines. 

By  amendment  dated  April  14. 1988  to 
the  application-declaration.  National 
informed  the  Commission  that  it  also 
proposes  to  contribute  up  to  75%  of  the 
proceeds  to  the  capital  of  Distribution 
for  the  purpose  of  reducing  borrowings 
under  Distribution's  credit  lines. 


New  England  Power  Company  (70-7510) 

New  England  Power  Company 
("NEF').  25  Research  Drive. 
Westborough,  Massachusetts  01582,  an 
electric-utility  subsidiary  of  New 
England  Electric  System,  a  registered 
holding  company,  has  filed  an 
application  pursuant  to  sections  6(a)  and 
7  and  of  the  Act  and  Rule  50(a)(5) 
thereunder. 

NEP  proposes  to  finance  its  share  of 
the  qualifying  costs  of  constructing 
pollution  control  facilities  at  the 
Seabrook  nuclear  project  or  to  refinance 
pollution  control  revenue  bonds  issued 
or  to  be  issued  with  respect  to  these 
facilities  by  the  Industrial  Development 
Authority  of  the  State  of  New 
Hampshire  ("NHIDA").  by  the  issuance 
and  sale,  through  December  31. 1989.  of 
up  to  $50  million  of  general  and 
refunding  mortgage  bonds  ("G&R 
Bonds").  NEP  would  issue  its  G&R 
Bonds  to  NHIDA  to  secure  payment  of. 
the  principal  of.  and  premium,  if  any. 
and  interest  on  the  pollution  control 
revenue  bonds  issued  by  NHIDA  on 
NEP's  behalf.  The  price,  interest  rate 
provisions,  maturity  and  other  terms  of 
the  G&R  Bonds  will  be  fixed  so  as  to 
conform  with  the  pollution  control 
revenue  bonds. 

NEP  also  proposes  to  pledge  and  sell 
one  or  more  new  series  of  its  first 


mortgage  bonds  ("Pledged  Bonds"),  the 
aggregate  amount  not  to  exceed  $50 
million,  to  the  G&R  Trustee  for  the 
purpose  of  securing  any  G&R  Bonds  that 
may  be  issued.  The  terms  and  amounts 
of  these  Pledged  Bonds  will  reflect  those 
of  die  G&R  Bonds.  The  Pledged  Bonds 
issued  in  connection  with  the  G&R 
Bonds  will  not  pay  interest  as  long  as 
interest  payments  are  made  on  the  G&R 
Bonds. 

NEP  has  requested  an  exception  from 
the  competitive  bidding  requirements 
pursuant  to  Rule  50(a)(5)  with  respect  to 
the  issue  of  G&R  Bonds  and  Pledged 
Bonds  in  connection  with  the  execution 
of  one  or  more  loan  agreements  with 
NHIDA. 

NEP  also  proposes  to  update  the 
restriction  on  common  stock  dividends 
or  other  distributions  to  be  contained  in 
the  G&R  Indenture  relating  to  the  G&R 
Bonds.  Under  the  proposed  restriction, 
approximately  $10  million  of  NEP's 
retained  earnings  at  December  31. 1987 
would  be  unavailable  for  dividends  on 
common  stock. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lonatlian  G.  Kate, 
Secretary. 
[FR  Doc.  88-9280  Filed  4-26-88:  8:45  am] 

BtLUNQ  CODE  MIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

(Ucenae  No.  06/06-0290] 

Ameriway  Venture  Partners  I;  HIing  of 
Application  for  Transfer  of  Ownership 
and  Control 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administration  (SBA), 
pursuant  to  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.601  (1988))  for  a  ti'ansfer  of 
ownership  and  control  of  Ameriway 
Venture  Partners  I  (AVP),  7575  San 
Felipe,  Houston,  Texas  77063,  a  Federal 
Licensee  imder  the  Small  Business 
Investment  Act  of  1958  (the  Act),  as 
amended  (15  U.S.C.  661  et  seq.].  The 
proposed  transfer  of  ownership  and 
control  of  AVP,  which  was  licensed 
November  19, 1985,  is  subject  to  the 
prior  written  approval  of  SBA. 

The  transfer  of  ownership  and  control 
relates  to  a  proposed  acquisition  by 
Houston  Venture  Partners,  Ltd.  (HVP). 
Capital  Center  Penthouse,  401  Louisiana, 
Houston,  Texas  77002,  of  71.9  percent  of 
the  limited  partnership  interests  of  AVP, 
and  95.71  percent  of  the  issued  and 
outstanding  capital  stock  of  Ameriway 
Venture  Capital,  Inc.,  the  corporate 
general  partner  of  AVP. 

AVP  is  currentiy  owned  and  managed 
as  follows: 


Jacies  L  Htjm „ 

Ameriwray  Venture  Capital,  Inc.'  (James  L  Hum,  Pres.).. 
Ameriway  Savings  Association 


Eleven  additional  limited  partners,  none  of  wtiom  owns  as  mucti  as  5  percent 
If  approved,  ttie  new  ownerstiip  and  management  will  be: 

Ameriway  Venture  Capital,  Inc.* 

All  of  ttw  voting  rights  of  HVP  are  owned,  Indirectty,  by: 

Harvard  H.  Hill.  Jr..  11910  ChurchKI  Court  Une,  Houston,  TX  77024 _ 

Roger  A  Ramsey.  380  Blakx^,  Houston,  TX  77024 . 


Ttwmas  J.  Fatjo,  Jr..  121  North  Post  Oak  Lane,  Houston.  TX  77024 

Houston  Venture  Partners,  Ltd.,  Capital  Center  PenttKMse.  401  Louisiana,  Houston,  TX  77002.. 


Position 


Managing  General  Partner.. 
Corporate  General  Partner.. 
Limited  Partner 


Corporate  General  Partner.. 


Limited  Partner. 


Percent 
owned 


0.29 

0.89 

71.07 


41.43 

41.43 

17.14 

71.1 


■  Ameriway  Savinos  Association  and  two  of  its  associate  banks  own  72  percent  of  the  stock  of  Ameriway  Venture  Capital,  Inc. 
*  95.71  percent  of  tt>e  voting  stock  will  be  owned  by  HVP. 


Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management  and  the  probability  of 
successful  operations  of  the  applicant 
imder  their  management,  including 
profitability  and  financial  sotmdness.  in 
accordance  with  the  Act  and 
Regulations. 

Notice  is  hereby  given  that  any  person 
may,  no  later  than  30  days  from  the  date 
of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed 
transfer  of  control  to  the  Deputy 


Associate  Administrator  for  investment. 
Small  Business  Administration,  1441  L 
Street.  NW..  Washington,  DC  20416. 

A  copy  of  the  Notice  will  be  published 
in  a  newspaper  of  general  circulation  in 
Houston.  Texas. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 
Dated:  April  21, 1988. 
Robert  G.  linebeny. 
Deputy  Associate  Administrator  for 
Investment 
(FR  Doc.  88-9254  Filed  4-28-88:  8:45  am] 

BtLLMM  cooc  MOS-OI-M 


DEPARTIliENT  OF  STATE 

Office  of  The  Executive  Secretary 

[Public  Notice  10591 

Presidential  Determination;  Under  the 
Foreign  Assistance  Act 

Pursuant  to  section  654(c)  of  the 
Foreign  Assistance  Act  of  1961,  as 
amended,  notice  is  hereby  given  that 

(1)  On  April  13. 1988.  die  President 
made  a  determination  pursuant  to 
section  614(a)  of  that  Act; 


15184 


Federal  Register  /  Vol.  53,  No.  81  /  Wednesday.  April  27.  1968  /  Notice* 


Federal  Register  /  Vol.  53.  No.  81  /  Wednesday.  April  27.  1988  /  Notices 


15165 


(2)  The  President  has  concluded  that 
publication  of  the  said  determination 
would  be  harmful  to  the  national 
security  of  the  United  States. 
Melvki  LaviUky. 
Executive  Secretary. 

Date:  April  IS.  1988. 
[FR  Doc.  88-9187  Filed  4-28-88;  8:45  am) 

■UJNQ  COOe  471»4«^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration      .  . 


Receipt  of  Noise  Compatibility 
Program  and  Request  for  Review; 
An^wrage  International  Airport, 
Anchorage,  AK 

AOENCV:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 


summary:  The  Federal  Aviation 
Administration  (FAA)  announces  that  it 
is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Anchorage  International 
Airport  under  the  provisions  of  Title  I  of 
the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L  96-193) 
(hereinafter  referred  to  as  "the  Act") 
and  14  CFR  Part  150  by  the  State  of 
Alaska.  This  program  was  submitted 
subsequent  to  a  determination  by  FAA 
that  associated  noise  exposure  maps 
submitted  under  14  CFR  Part  150  for 
Anchorage  International  Airport  were  in 
compliance  with  applicable 
requirements  effective  January  22. 1967. 
The  proposed  noise  compatibility 
program  will  be  approved  or  i 

disapproved  on  or  before  October  llj 
1988.  n 

DATES:  The  effective  date  of  the  start  of 
FAA's  review  of  the  noise  compatibility 
program  is  April  14, 1988.  The  public 
comment  period  ends  June  13, 1968. 
Fon  njfrrHER  information  coNTAcn 
James  S.  Perham,  Airports  Division,  1 
Federal  Aviation  Administration,  701  C 
Street.  Box  14,  Anchorage,  Alaska  99513. 
telephone  (907)  271-5448.  Comments  on 
the  proposed  noise  compatibility 
program  should  also  be  submitted  to  the 
above  office. 

SUPPLEMENTARY  INFORMATION:  This 

notice  announces  that  the  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  Anchorage 
International  Airport  which  will  be 
approved  or  disapproved  on  or  before 
October  11, 1968.  This  notice  also 
announces  the  availability  of  this 
program  for  public  review  and  comment. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 


found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150,  promulgated 
pursuant  to  Title  I  of  the  Act,  may 
submit  a  noise  compatibility  program  for 
FAA  approval  which  sets  forth  the 
measures  the  operator  has  taken  or 
proposes  for  the  reduction  of  existing 
noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for 
Anchorage  International  Airport, 
effective  on  April  14, 1988.  It  was 
requested  that  the  FAA  review  this 
material  and  that  the  noise  mitigation 
measures,  to  be  implemented  jointly  by 
the  airport  and  surrounding 
communities,  be  approved  as  a  noise 
compatibility  program  under  section 
104(b]  of  the  Act.  Preliminary  review  for 
the  submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be  completed 
on  or  before  October  11, 1988. 

The  FAA's  detailed  evaluation  will  be 
conducted  imder  the  provisions  of  14 
CFR  Part  150,  S  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate'or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 

Federal  Aviation  Administration.  800 
Independence  Avenue  SW..  Room  617, 
Washington.  DC  20591. 

Federal  Aviation  Administration. 
Airports  Division.  701  C  Street.  Box 
14,  Anchorage.  Alaska  99S13. 

Mr.  Doyle  Ruff,  Manager,  Anchorage 
International  Airport.  P.O.  Box  190204. 
Anchorage.  Alaska  9951^-0204. 

Questions  may  be  directed  to  the 
individual  named  above  imder  the 
heading,  for  further  information 

CONTACT. 


Issued  in  Anchorage,  Alaska,  April  14. 
1988. 

Franklin  L  Cnimiiigliain. 
Director,  Alaskan  Region. 
[FR  Doc  88-9175  Filed  4-26-88: 8:45  am] 
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Informal  Airspace  Meetings 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  Informal  Airspace 
Meetings. 

SUMMARY:  This  notice  announces 
informal  airspace  meetings  to  discuss 
the  following:  1.  Modification  of  the 
Oakland,  CA,  Airport  Radar  Service 
Area  (ARSA):  2.  Establishment  of  an 
ARSA  at  San  Jose/Moffett  NAS,  CA;  3. 
Establishment  of  a  Terminal  Control 
Area  (TCA)  at  Houston  Hobby  Airport, 
TX;  4.  Establishment  of  a  TCA  at 
Phoenix.  AZ;  5.  Establishment  of  a  TCA 
at  Charlotte.  NC:  and  6.  Estabhshment 
of  an  ARSA  at  Santa  Ana  John  Wayne 
Airport,  CA. 

The  informal  airspace  meeting  dates 
and  places  are  as  follows: 
Oakland,  CA.  and  San  Jose/Moffett 

NAS.  CA.  ARSA's 
Date:  July  6, 1988. 
Time:  7K)0  p.m. 
Location:  California  Air  National  Guard, 

1525  Winton  Avenue,  Hayward,  CA 
and 
Date:  July  11, 1988. 
Time:  7:00  p.m. 
Location:  Eastridge  Mall  Community 

Room,  1  Eastridge  Mall,  San  Jose,  CA 
and 
ZX7te;Julyl2.198& 
Time:  7:00  p  jn. 
Location:  San  Jose  City  HaU,  City 

Council  Chambers.  801  North  First 

Street,  San  Jose.  CA 
and 
A7te.-Julyl3,19e6. 
Time:  7«)  p.m. 
Location:  Mitchell  Park  Community 

Center.  3800  Middlefield  Road.  Palo 

AltcCA 
Phoenix  AZ.  TCA 
Date:  June  3a  198& 
Time:  7K)0  p.m. 
Location:  Arizona  Air  National  Guard 

Theater.  2001  South  32nd  Street. 

Phoenix.  AZ 
Charlotte.  NC.  TCA 
Dates:  July  12  ft  13. 198a 
Time:  ISO  p.m. 
Location:  North  Carolina  Air  National 

Guard.  145th  Tactical  Air  Group.   . 

Headquarters  Building  Assembly 

Room,  Mmris  Field  Drive,  Charlotte. 

NC 


Houston.  TX.  TCA 

Dates:  July  TO,  1988. 

Time:  liOQ  p.m. 

Location:  North  Harris  County  College. 
Academic  Building,  Room  126, 2700 
WW  Thome  Street.  Houston.  TX 
and 

Date:  July  21. 1988. 

Time:  7«)  p  jn. 

Location:  San  Jacinto  Junior  College. 
Slocomb  Auditorium.  8060  ^>encer 
Highway.  Pasadena.  TX 

Santa  Ana.  CA.  ARSA 

Date:  July  12. 1988. 

Time:  7«)  p  jn. 

Location:  Armed  Forces  Reserve  Center, 
Building.  6.  Katella  Avenue  and 
Lexington,  Los  Alamitos,  CA. 

FOR  FURTHER  INFORMATION  CONTACR 

Joe  Gill,  Airspace  Branch  (ATQ-240), 

Airspace-Rules  and  Aeronautical 

Information  Division,  Air  Traffic 

Operations  Service,  Federal  Aviation 

Administration,  800  Independence 

Avenue  SW..  Washington.  DC  20591; 

telephone:  (202)  267-9252. 

Issued  in  Washington,  DC  on  April  za 
198& 

Daniel  J.  Fataraoo. 

Manager,  Airspoce-Rulea  and  Aeronautical 

Information  Division. 

[FR  Doc  88-9174  Filed  4-28-88;  8:45  am] 

BHXMG  COOC  4S1S-194I 


Federal  Highway  Administration 

Environmental  Impact  Statement; 
Uncoin  and  Boyle  Countiea,  KY. 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice  of  Intent 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Lincoln  and  Boyle  Counties. 
Kentucky. 

FOR  further  information  CONTACT 

Robert  E.  Johnson.  Division 
Administrator,  FHWA,  330  W. 
Broadway.  P.O.  Box  538.  Frankfort 
Kentucky  40602-0536.  Phone  (502)  227- 
7321;  FTS  352-5468. 

SUPPLEMENTARY  INFORMATION:  The 

FHWA  in  cooperation  with  the 
Kentucky  Transportation  Cabinet  is 
preparing  an  environmental  impact 
statement  in  Lincoln  and  Boyle 
Counties.  The  primary  purprase  of  the 
proposed  project  is  the  improvement  of 
traffic  operations  and  safety  along  the 
US  127  corridor  between  Hustonville 
and  Danville.  The  proposed 
improvement  provides  for  the 
construction  of  a  2  and  4  lane  facility 


between  the  cities  of  Hustonville  and 
Danville,  Kentucky.  A  two-lane 
roadway  will  be  built  from  Hustonville 
to  Junction  City  and  continuing  north,  a 
four  lane  roadway  will  be  constructed  to 
Danville.  The  proposed  realignment  of 
US  127  is  approximately  11.6  miles  in 
length. 

Possible  alternatives  under 
consideration  include  the  (1)  do-nothing, 
(2)  project  postponement,  and  (3)  four 
ali^iment  alternatives,  all  in  a  basic 
north-south  corridor. 

The  build  alternatives  proposed  are: 

Alternate  A 

Alternate  A  begins  just  south  of 
Hustonville  where  a  previously 
reconstructed  section  of  US  127 
terminates  and  goes  west  of  the  existing 
US  127  route  through  Hustonville.  It 
crosses  KY  78  before  crossing  over  to 
the  east  side  of  existing  US  127  just 
north  of  Hustonville.  liWs  alignment 
remains  east  of  the  existing  roadway  at 
Moreland  and  Milledgeville  then  rejoins 
the  existing  roadway  just  north  of 
Milledgeville.  It  generally  follows  the 
existing  roadway  from  this  point  to  just 
south  of  Junction  City  where  it  is 
approximately  1000  feet  west  of  the 
existing  roadway.  Just  north  of  Junction 
City,  Alternate  A  rejoins  existing  US  127 
and  continues  to  its  termination  at  the 
existing  Danville  Bypass/US  127 
intersection.  This  alternate  is  11.4  miles 
in  length. 

Alternate  B 

Alternate  B  begins  just  south  of 
Hustonville  and  is  identical  to  Alternate 
A  north  to  Milledgeville.  From  this  point 
it  goes  east  of  Alternate  A  and  existing 
US  127,  passing  to  the  east  of  Goodall 
Airfield  in  Junction  City  before  rejoining 
existing  US  127  just  south  of  the 
Danville  Bypass.  This  alternate 
terminates  at  the  Danville  Bypass/US 
127  intersection  as  does  Alternate  A.  It 
is  12.2  miles  in  length. 

Alternate  C 

Alternate  C  begins  just  south  of 
Hustonville  and  goes  west  of  existing 
US  127  through  Hustonville  crossing  KY 
78  near  Baughman  Creek.  This 
alignment  stays  west  of  existing  US  127 
and  the  Southern  Railway  for  its  its 
entire  length  north  to  the  Danville 
Bypass.  Alternate  C  terminates  at  the 
Danville  Bypass  just  west  of  the 
Southern  Railway  underpass.  This 
alternate  is  11.2  miles  in  length. 

Alternate  D 

Alternate  D  is  the  same  as  Alternate 
A  except  in  the  area  between 
Milledgeville  and  Junction  City  where  it 
stays  west  of  existing  US  127  in  an 


attempt  to  reduce  relocations.  The 
alternate  will  be  11.3  miles  in  length. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  series  of 
interdisciplinary  team  meetings  will  be 
held  as  the  project  planning/ 
environmental  process  advances.  In 
addition,  a  public  meeting  soliciting 
project  input  has  been  held  and  a  formal 
public  hearing  will  be  held  upon 
approval  of  the  DEIS.  Public  notice  will 
be  given  of  the  time  and  place  of  the 
meetings  and  hearing.  The  draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearing.  No  formal  scoping  meeting  is 
planned  at  this  time. 

It  is  estimated  that  the  draft  EIS  will 
be  available  for  public  review  in  June 
1988. 

Issued  on:  April  IB,  1988. 
Robert  E.  Jolinaon. 

Division  Administrator,  Frankfort,  Kentucky. 
[FR  Doc.  8&-fll8fl  Filed  4-28-88;  8:45  am] 

SnUNQ  CODE  4*10-22^ 


Environmental  impact  Statement; 
Pulaski  County,  KY 

agency:  Federal  Highway 
Administation  (FHWA),  DOT. 

action:  Notice  of  Intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Pulaski  County,  Kentucky. 

FOR  further  information  CONTACR 

Robert  E.  Johnson,  Division 
Administrator.  FHWA.  330  W. 
Broadway,  P.O.  Box  536,  Frankfort, 
Kentucky  40602-0536.  Phone  (502)  227- 
7321;  FTS  352-5468. 

SUPPLEMENTARY  INFORMATION:  Th" 

FHWA,  in  cooperation  with  the 
Kentucky  Transportation  Cabinet  is 
preparing  an  environmental  impact 
statement  in  Pulaski  County.  The 
proposed  improvement  provides  for  the 
construction  of  a  southeast  bypass 
around  Somerset,  between  US  27  and 
KY  80.  The  project  is  necessary  to 
reduce  traffic  congestion,  delays  and  the 
number  of  accidents.  The  bypass  will  be 
4  lanes  and  approximately  6.1  miles  in 
length. 

Possible  alternatives  under 
consideration  include  the  (1)  do-nothing, 
(2)  project  postponement  and  (3)  four 
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alignment  alternatives.  A  brief 
description  of  these  alternatives  follow: 

Alternative  1 


This  alternative  begins  0.5  miles  east 
of  the  KY  192/Mt.  Vernon  Street 
Intersection  on  KY  80  and  extends 
southeast  crossing  KY  192.  The  ■ 

alignment  then  turns  west  and  ' 

southwest,  intersecting  KY  1247  and 
bridging  over  Allen  Branch.  The 
alignment  then  merges  with  KY  1642. 
which  is  followed  to  its  intersection  with 
US  27.  This  alternate  is  6.6  miles  in 
length.  The  bypass  would  be  4-lane8 
from  US  27  to  KY  1247  and  2-lanes  from 
KY  1247  to  the  KY  80  Bypass. 

Alternative  2  I 

This  alternate  follows  the  alignment 
of  Alternate  1  to  the  point  where  it 
merges  with  KY  1642.  Alternate  2  briefly 
follows  KY  1642  to  its  intersection  with 
Old  Beaty  Lane  where  it  then  proceeds 
south-southwest  to  intersect  with  US  27 
approximately  .75  miles  south  of  the  US 
27 /KY  1642  intersection.  This  alternate 
is  approximately  7.12  miles  in  lengtlv 

Alternative  3  ' 

This  alternate  begins  0.5  miles  east  of 
the  KY  192/Mt.  Vernon  Street 
Intersection  on  KY  80  as  the  previous 
alternatives  discussed.  However. 
Alternate  3  crosses  KY  192 
approximately  2,000  feet  further  east 
than  Alternate  1  and  2  and  then 
continues  in  a  southeasterly  direction.  It 
remains  east  then  merges  with  Alternate 
1  to  the  intersection  on  US  27.  This 
alternate  is  approximately  7.0  miles  in 
length. 

Alternative  4 

This  alternate  follows  the  alignment 
of  Alternate  3  to  the  point  where  it 
intersects  with  KY  1642.  From  there. 
Alternate  4  follows  the  alignment  of 
Alternate  2  to  its  intersection  with  US 
27.  The  alternate  is  7.16  miles  in  length. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  series  of 
interdisciplinary  team  meetings  will  be 
held  as  the  project  planning/ 
environmental  processes  advance.  In 
addition,  a  public  meeting  soliciting 
project  input  has  been  held  and  a  formal 
public  hearing  will  be  held  upon 
approval  of  the  DEIS.  Public  notice  will 
be  given  of  the  time  and  place  of  the 
meetings  and  hearing.  The  draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 


hearing.  No  formal  scoping  meeting  is 
planned  at  this  time. 

It  is  estimated  that  the  draft  EIS  will 
be  available  for  public  review  in 
September  1988. 

Issued  On:  April  18, 19e& 
Robert  E.  lohnson. 

Division  Administrator.  Frankfort,  Kentucky. 
[FR  Doc.  88-0189  Filed  4-28-88;  8:45  am] 
aiUMQ  COOE  «t10-t2-M 

Maritime  Administration 
[Docket  S-e26] 

Ctiestnut  Stripping  Co.  and  Margate 
Shipping  Co;  Application  for  a  Waiver 
To  Permit  ttte  Charter  of  Foreign-Flag 
Vessels 

Chestnut  Shipping  Company  and 
Margate  (Chestnut  and  Margate)  by 
application  dated  March  31, 1988, 
requested,  pursuant  to  section  804(b]  of 
the  Merchant  Marine  Act,  1936,  as 
amended  (Act),  waiver  of  the  provisions 
of  section  804(a)  of  the  Act  to  permit 
Keystone  Shipping  Co.,  an  affiliate  of 
Chestnut  and  Margate,  to  charter  in  and 
charter  out  foreign-flag  liquid  bulk 
vessels  ranging  from  50,000  to  150,000 
deadweight  tons  (DWT)  for  a  period  of 
six  months  commencing  on  the  date  of 
final  approval  of  this  waiver. 

Chestnut  and  Margate  operate  five 
U.S.-flag  tankers  all  of  which  were  built 
with  construction-differential  subsidy 
(CDS)  and  operated  with  operating- 
differential  subsidy  (ODS).  Margate 
operates  the  39,500  DWT  product 
tankers  CHELSEA,  CHEERY  VALLEY 
and  CORONADO  which  are  chartered 
to  Shell  International  Petroleum  for 
worldwide  frading  which  terminate  from 
the  last  quarter  1988  to  the  ffrst  quarter 
1990.  Chestnut  operates  the  crude  oil 
tankers  CHESTNUT  HILL  and 
KITTANNING,  both  91,200  DWT.  in  the 
worldwide  tramp  trades.  These  two 
tankers  had  been  on  a  10  year  charter  to 
Texaco  which  expired  in  December 
1986.  Upon  commencement  of 
worldwide  tramping,  both  vessels  have 
experienced  substantial  per  day  losses. 

Chestnut  and  Margate  believe  the 
grant  of  the  waiver  will  strengthen  the 
Hnancial  condition  of  the  applicants  and 
their  affiliated  companies,  all  U.S.-flag 
operators,  and  would  be  consonant  with 
the  general  purposes  and  policies  of  the 
Act  to  promote  and  maintain  the 
American  merchant  marine.  In  Chestnut 
and  Margate's  view,  grant  of  the 
requested  waivers  will  not  be 
determinantal  to  the  economic  interest 
of  any  U.S.-flag  tanker  operator. 

Chestnut  and  Margate  state  that  while 
the  number  of  subsidized  U.S.-flag 


tankers  in  the  50,000  to  150,000  DWT 
range  is  reasonably  impressive,  their 
absence  from  the  foreign  commercial  oil 
frades  is  even  more  evident.  With 
significantly  higher  capital  costs  than 
their  foreign  competitors  and  no 
operating  subsidy  to  offset  much  higher 
U.S.-flag  operating  costs,  it  is 
economically  unfeasible  for  these 
vessels  to  engage  in  the  foreign  carriage 
of  commercial  oil.  These  ships  are 
engaged  abnost  exlusively  in  the  Alaska 
trade,  other  domestic  trades,  or  SPR. 
civilian  preference  or  military  cargoes 
reserved  to  U.S.-flag  vessels  by  law. 

Chestnut  and  Margate  claim  that  with 
no  presence  in  the  foreign  oil  trades, 
U.S.  operators  of  tankers  in  the  50,000  to 
150,000  DWT  range,  obviously  will  not 
compete  with  the  foreign-flag  tankers  of 
that  size  Keystone  seeks  to  charter. 
Consequently,  there  is  no  way  such 
operators  can  be  harmed  by  the  grant  of 
the  requested  waivers  in  their  view. 

This  application  may  be  inspected  in 
the  Office  of  the  Secretary,  Maritime 
Administration.  Any  person,  firm,  or 
corporation  having  any  interest  in  such 
application  within  the  meaning  of 
section  804  of  the  Act  and  desiring  to 
submit  comments  concerning  the 
application  must  file  written  comments 
in  triplicate  with  the  Secretary,  Maritime 
Administration.  Room  7300,  Nassif 
Building,  400  Seventh  Street  SW.. 
Washington.  DC  20590.  Comments  must 
be  received  no  later  than  5:00  p.m.  on 
May  11. 1988.  This  notice  is  published  as 
a  matter  of  discretion.  The  Maritime 
Administrator  will  consider  any 
comments  submitted  and  take  such 
action  with  respect  thereto  as  may  be 
deemed  appropriate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  Operating-Differential 
Subsidies). 

By  order  of  the  Maritime  Administrator. 

Dated:  April  22. 1988. 
James  E.  Saail, 
Secretary. 

[FR  Doc.  88-9278  Filed  4-28-88;  8:45  am] 
WUMQ  COOE  4S10-S1-H 


Federal  Regtoter  /  Vol.  53,  No.  81  /  Wednesday.  April  27.  1988  /  Notices 


15167 


DEPARTMENT  OF  THE  TREASURY 

Pul>lic  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  April  21. 198&    . 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  ISOa  Pub.  L  9ft-511. 


Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  these  information  collections 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasiuy 
Department  Clearance  Officer,  Room 
2224,  Main  Treasury  Building,  15th  and 
Pennsylvania  Avenue  NW..  Washington, 
DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-1021 

Pprm  Number  8594 

Type  of  Review:  Resubmission 

Title:  Special  Allocation  Rules  for 
Certain  Asset  Acquisitions 

Description:  Section  1060  of  the  Internal 
Revenue  Code  of  1986  requires  the 
seller  and  the  purchaser  of  a  group  of 
business  assets  to  allocate  the 
consideration  for  the  assets  among  the 
assets  pursuant  to  the  residual  method 
of  allocation.  The  seller  and  the 
purchaser  must  report  certain 
information  concerning  the  allocation 
of  the  consideration 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Burden:  169,973  hours 

Clearance  Officer:  Garrick  Shear  (202) 
535-4297.  Internal  Revenue  Service, 
Room  5571. 1111  Constitution  Avenue 
NW..  Washington,  DC  20224 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building.  Washington,  DC 
20503. 

Lou  K.  Holland, 

Departmental  Reports  Management  Officer. 

(FR  Doc.  88-9272  Filed  4-26-68;  8:45  am] 

MUMM  COOE  4«10-»4I 


Public  Information  Collection 
Requirements  Submitted  to  0M8  for 
Review 


Date:  April  22. 1988. 


The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511.  Copies  of  the 
submis8ion(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer. 
Department  of  the  Treasury.  Room  2224, 
15th  and  and  Pennsylvania  Avenue 
NW..  Washington.  DC  20220. 

Comptroller  of  the  Currency 

OMB  Number  1557-0036 

Form  Number  CC  7020-44,  7(i20-45, 
7023-06  and  7023-02 

Type  of  Review:  Revision 

Title:  Mergers  Applications  (Merge, 
Consohdate,  or  Purchase  and 
Assume/Corporate  Reorganization) 

Description:  This  application  is  used  by 
the  Office  to  determine  whether  to 
grant  approval  considering  the 
affected  market  area,  legal  factors, 
safety,  soundness  and  stability 
aspects,  and  convenience  and  needs 
factors,  of  a  national  bank's  request  to 
acquire  another  bank  by  means  of  a 
merger  or  to  effect  a  corporate 
reorganization 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Burden:  20,736  hours 

Clearance  Officer  John  Ference  (202) 
447-1177,  Comptroller  of  the  Currency, 
Sth  Floor,  L'Enfant  Plaza,  Washington, 
DC  20219 

OMB  Reviewer  Robert  Fishman  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  3228,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

(FR  Doc  88-9273  Filed  4-28-88: 8:45  am] 

BRXHia  COOE  M10-2S-M 


Public  Information  Collection 
RequiremenU  Submitted  to  OMB  for 
Review 

Date:  April  22, 198& 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
8ubinission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
15th  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0132 

Form  Number  Form  1120X 

Type  of  Review:  Extension 

Title:  Amended  U.S.  Corporation 
Income  Tax  Return 

Description:  Domestic  corporations  use 
Form  1120X  to  correct  a  previously 
filed  Form  1120.  The  data  is  used  to 
determine  if  the  correct  tax  liability 
has  been  reported 

Respondents:  Farms,  Businesses  or  other 
for-profit.  Small  businesses  or 
organizations 

Estimated  Burden:  102.536  hours 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Infernal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224 

OMB  Reviewer  Milo  Sunderiiauf  (202) 
395-6880,  Office  of  Management  and 
Budget  Room  3206,  New  Executive 
Office  Building,  Washington.  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Martagement  Officer. 

(FR  Doc.  88-9274  Rled  4-26-68;  8:45  am] 

WLLNM  COOE  4S1«-aJ-M 
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Sunshine  Act  Meetings 


Fadanl  Regiatar 
Vol.  53.  Na  81 
Wednesday,  April  27.  1968 


TNs  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b<e)(3). 


FCOOIAL  COMMUNICATIONS  COMMISSION 

FCC  To  Hold  Closed  Commission 
Meeting,  Thursday,  April  28th  Following 
Oral  Argument 

April  2D,  1988. 


The  Federal  Communications 
Commission  will  hold  a  closed  meeting 
on  Thursday  April  28, 1968.  for 
discussion  of  oral  argument  in  Phase  I  of 
the  ICH}-TV,  Los  Angeles,  California, 
comparative  renewal  proceeding 
(Docket  Nos.  16679-80). 

Oral  Argument  which  is  open  to  the 
pubUc  is  scheduled  to  start  at  9HX)  a.m.. 
in  Room  856. 1919  M  Street.  NW.. 
Washington,  DC  (See  Order  released 
March  22. 1988.  FCC  88-119). 

The  closed  meeting  wiU  take  place  in 
Room  856  at  the  same  address  after  the 
conclusion  of  the  oral  argument.  This 
meeting  is  closed  to  the  public  because 
of  the  disposition  of  adjudicatory 
proceedings  (see  47  CFR  0.603  (j)). 

The  following  persons  are  expected  to 
attend  this  meeting: 

Commissioners  and  their  Assistants 
General  Counsel  and  members  of  her  staff 
Managing  Director  and  members  of  his  staff 
Chief.  Office  of  Public  Affairs  and  members 
of  his  staff 

Action  by  the  Commission  April  19. 
1968.  Commissioners  Patrick,  Chairman: 
Quelle  and  Dennis  voting  to  hold  a 
closed  meeting. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Sarah  Lawrence,  Office  of  Public 
Affairs,  telephone  number  (202)  632- 
505a 

Issued:  April  20, 1968. 
Federal  Communications  Commission. 
H.  Walker  Feaster  ID, 
Acting  Secretary. 
[FR  Doc  68-9349  Filed  4-25-88;  12:50  am] 

BILLING  COOC  (TII-OI-M 


FEOCRAL  MINE  SAFFTY  AND  HEALTH 
REVIEW  COMMISSION 

April  21. 1968. 


TIME  AND  date:  10:00  a.m..  Thursday. 
April  28, 1988. 

place:  Room  600. 1730  K  Sti^et.  N.W.. 
Washington.  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Secretary  of  Labor  on  behalf  of  Bobby 
G.  Keene  v.S&M  Coal  Company,  Prestige 
Coal  Co.,  and  Tolbert  Mullins,  Docket  No. 
VA  86-34-D.  (Issues  include  whether  the 
judge  erred  in  finding  that  the  complainant 
was  discriminated  against  for  engaging  in 
rights  protected  by  section  105(c)(l]  of  the 
Mine  Act.  30  U.S.C.  815(c](l}. 

Any  person  intending  to  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  20  CFR 
2706.150(a)(3]  and  2706.160(e). 

CONTACT  PERSON  FOR  MORE 
information:  Jean  Ellen  (202)  653-5629/ 
(202)  566-2673  for  TDD  Relay. 
JeanH.  EUen, 

Agenda  Clerk. 

[FR  Doc  88-9313  Filed  4-25-88;  10:46  am] 

MLUNO  COOC  STSS-Ot-M 

FEDERAL  RESERVE  SYSTEM,  BOARD  OF 
GOVERNORS 

TIME  AND  date:  11:00  a.m..  Monday, 
May  2, 1988. 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
NW..  Washington.  DC  20551. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  bora  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  )oseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 


Date:  April  22. 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-9301  Filed  4-25-88:  9:34  am] 
MUJNO  CODE  U1<M>1-«I 

NUCLEAR  REOULATORV  COMMISSION 

date:  Weeks  of  April  25,  May  2,  9,  and 

16.1988. 

place:  Commissioners'  Conference 

Room.  11555  Rockville  Pike.  Rockville, 

Maryland. 

status:  Open  and  Closed. 
MATTERS  TO  BE  CONSIDERED: 
Week  of  April  25 

Monday,  April  25 

9:30  a.m. 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed- 
Ex.  2  &  6]  (Postponed  from  April  21) 

Thursday,  April  28 

10:00  a.m. 
Briefing  on  Status  of  Program  for 
Performance  Indicators  (Public  Meeting] 
(Postponed  from  April  21) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting) 
a.  Draft  Order  in  the  TMI-2  Leak  Rate 
Proceeding  (Postponed  from  April  21) 

Week  of  May  2— Tentative 

Wednesday,  May  4 

10:00  a.m. 
Annual  Briefing  on  the  State  of  the  Nuclear 
Industry  (PubUc  Meeting) 
2:00  p.m. 
Briefing  on  NRC  Point  Papers  for 
Consultation  Draft  of  the  Site 
Characterization  Plan  for  Yucca 
Mountain  (Public  Meeting) 

Thursday,  May  5 

10:00  a.m. 
Briefing  on  Naturally  Occurring  and 
Accelerator-Produced  Radioactive 
Materials  (Public  Meeting) 
2.'00  p.m. 
Briefing  on  Status  of  Operator 
Requalification  Program  (Public  Meeting) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (PubUc 
Meeting)  (if  needed) 

Week  of  May  »-Tenativ« 

Thursday,  May  12 

laoo  a.m. 
Briefing  on  Status  of  Unresolved  Safety/ 
Generic  Issues  (Public  Meeting] 
2.-00  p.m. 
Briefing  on  Efforts  to  License  a  HLW 
Repository  and  Status  of  Center  for 


Nuclear  Waste  Repository  Analysis 
(Public  Meeting) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed)     ' 

Week  of  May  16— Tentative 

Tuesday,  May  17 
2.-00  p.m. 
DOE  Briefing  on  Civilian  HLW  Program 
(Public  Meeting) 

Wednesday,  May  18 
lOKX)  a.m. 

Briefing  on  Master  Plan  for  Integrating  All 
Severe  Accident  Issues  (Public  Meeting) 
2:00  p.m. 

Annual  Briefing  by  INPO  (Public  Meeting) 

Thursday,  May  19 

2.-00  p.m. 
Briefing  on  NAS  Human  Factor 
Recommendations  (Public  Meeting) 
9.30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Note. — Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

TO  VERIFY  THE  STATUS  OF  MEETINGS 
CALL  (RECORDING)  (301)  492-0292. 


CONTACT  PERSON  FOR  MORE 

information:  William  Hill  (301)  492- 

1661. 

WiUiam  M.  HiU,  ]t„ 

Office  of  the  Secretary. 
April  21, 1968. 

[FR  Doc.  88-9437  Filed  4-21-86;  3:49  pm] 

WLUNQ  COOE  rSMMII-M 

NATIONAL  SCIENCE  FOUNDATION 

National  Science  Board 
DATE  AND  TIME: 

May  13. 1986 
6:30  a.m. — Closed  Session 
8:55  a.m. — Open  Session 

PLACE:  National  Science  Foundation, 
1800  G  Street,  NW,  Room  540. 
Washington.  D.C.  20550. 
status: 

Most  of  this  meeting  will  be  0|>en  to  the 

pubUc. 
Pari  of  this  meeting  will  be  closed  to  the 

public. 

MATTERS  TO  BE  CONSIDERED  MAY  13: 

Closed  Session  (8:30  a.m.  to  8:55  a.m.) 

1.  Election  of  Officers 

2.  Minutes-March  1986  Meeting 

3.  NSB  and  NSF  Staff  Nominees 

4.  Grants,  Contracts,  and  Programs 

Open  Session  (8:55  a.m.-ll.OO  a.m.) 

5.  Minutes — March  1968  Meeting 


6.  NSB  Meeting  Schedule  for  Calendar  Year 

1989 

7.  Director's  Report 

8.  Annual  Report  of  the  Executive 

Comnmittee 

9.  Proposed  Revisions  to  NSFs  Conflict-of- 

interest  Regulations 

10.  Engineering  Research  Centers  Oversight 

11.  Draft  Report  of  the  NSB  Committee  on 

Economic  Competitiveness 

12.  Other  Business 
Thomas  Ubois, 
Executive  Officer. 

[FR  Doc.  88-9380  Filed  4-25-86:  5:00  pm] 

aiLLINOCOOC  7SS6-01-M 

POSTAL  SERVICE  BOARD  OF  GOVERNORS 

Amendment  to  Meeting 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  announcement:  53  FR  13215. 
April  21, 1988. 

PREVIOUSLY  ANNOUNCED  DATE  OF 
meeting:  May  3, 1988. 
change:  Addition  of  the  following  item 
to  the  open  meeting  agenda: 

"Personnel  Matters" 

CONTACT  PERSON  FOR  MORE 
imformation:  David  F.  Harris,  (202) 
268-4800. 
David  F.  HuTis. 

Secretary. 

[FR  Doc.  68-fl432  Filed  4-25-88;  3:23  pmj 

BILUNO  CODE  7710-1^41 


15170 


Corrections 


Federal  Register 
Vol.  53.  No.  81 
Wednesday.  April  27.  1968 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  conections  of  previously 
published  Presidential.  Rule.  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewtiere  in  the 
issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

(SW-FRL-3340-5] 

Hazardous  Waste  Management 
System:  identification  and  Listing  of 
Hazardous  Waste;  Final  Exclusion  Rule 

Correction 

In  rule  document  88-5467  beginning  on 
page  7903  in  the  issue  of  Friday,  March 
11, 1988,  make  the  following  corrections: 


PART  261— (CORRECTED] 

Appendix  IX — Wastes  Excluded  Under 
§  S  280.20  and  260,22— (Corrected] 

1.  On  page  7913.  in  Table  1,  in  the 
third  column,  in  the  fourth  line,  "[insert 
date  of  final  rule  pubUcation  in  the 
Federal  Register]"  should  read  "March 
11, 1988". 

2.  On  the  same  page,  in  the  same 
column,  in  paragraph  3,  in  the  10th  line, 
"0.7  ppm"  should  xead  "0.07  ppm". 

atUMM  COOE  1S0S-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committees;  Meetings;  Blood 
Products  Advisory  Committee;  et  aL 

Correction 

In  notice  document  88-6060  beginning 
on  page  9146  in  the  issue  of  Monday, 
March  21, 1988,  make  the  following 
corrections: 


1.  On  page  9146,  in  the  first  column,  in 
the  14th  line  from  the  bottom  of  the 
page,  "committed"  should  read 
"committee". 

2.  On  the  same  page,  in  the  same 
column,  in  the  11th  line  from  the  bottom 
of  the  page,  the  date  should  read  "April 
7. 1988". 

BtLUNQ  COOE  1S0S-01-O 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-943-08-4220-1 1;  GP-08-1 19;  OR- 
3530(WASH),  ORE-016849(WASH)1 

Proposed  Continuation  of 
Withdrawals;  Washington 

Correction 

In  notice  document  88-8120  appearing 
on  page  12478  in  the  issue  of  Thursday, 
April  14, 1988,  make  the  following 
correction: 

In  the  Hrst  column,  in  the  second  line 
from  the  bottom,  "R.  43  E."  should  rend 
"R.  45  E.". 

BIUJNG  CODE  150541-0 


Wednesday 
April  27,  1988 


Part  II 

Department  of 
Justice 

Bureau  of  Justice  Assistance 

Criminai  Justice  Discretionary  Grants; 
Notice 


BEST  COPY  AVAILABLE 
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DEPARTMENT  OF  JUSTICE 
Bureau  of  Justice  Assistance 
Criminal  Justice  Discretionary  Grants 

AOCNCV:  Bureau  of  Justice  Assistance, 
Department  of  Justice. 
AcnON:  Final  Notice  of  program 
priorities. 

summary:  The  Bureau  of  Justice 
Assistance  (BJA)  is  publishing  this  final 
notice  of  program  priorities  for  state  and 
local  criminal  justice  discretionary  grant 
funding,  as  authorized  by  the  Justice 
Assistance  Act  of  1984  (Pub.  L  9&-473 
October  12, 1984, 42  U.S.C.  3711,  et  seq.). 
DATE  Due  dates  for  each  program  are 
included  in  the  individual  program 
announcements.  { 

AOONCSS:  An  original  and  two  copies  of 
formal  apphcations  should  be  mailed  to: 
Bureau  of  Justice  Assistance,  Office  of 
Justice  Pn^ams,  633  Indiana  Avenue, 
NW..  Washington,  DC  20531. 

Concept  papers  should  be  mailed  to 
the  appropriate  Program  Managers  as 
noted  in  the  individual  program  | 

descriptions.  I 

RM  RNITHER  INFOmiATION  CONTACn 

For  general  questions  about  the 
priorities  and  range  of  discretionary 
grant  programs  contact  James  C.  Swain, 
Director,  Discretionary  Grant  Programs 
Division,  Bureau  of  Justice  Assistance, 
633  Indiana  Avenue,  NW.,  Washington, 
DC  (202)  272-4605.  For  information  on 
particular  programs,  the  program 
contact  person  is  indicated  in  each 
program  description.  | 

SUPPlfMENTARV  INFOmiATION:  On 
October  12. 1984,  President  Reagan 
signed  into  law  the  Justice  Assistance 
Act  of  1984.  Part  E  of  the  Act  established 
a  program  of  criminal  justice 
discretionary  grants  for  public  agencies 
and  private  non-profit  organizations. 
The  Act  also  specifies  four  purposes  for 
which  discretionary  grants  can  be  made: 
(1)  Education  and  training  programs  for 
criminal  justice  personnel;  (2)  technical 
assistance  to  states  and  local 
governments;  (3)  national  or  multi-state 
projects;  and  (4)  demonstration 
programs. 

The  FY  1988  appropriation  for  Part  E 
discretionary  programs  is  $8  million.  A 
portion  of  these  funds  was  earmarked 
by  the  Congress  for  specific    , 
construction.  The  remaining 
discretionary  funds  were  programmed 
with  an  emphasis  on  continuations  of 
BJA  programs  initiated  in  Fiscal  Years 
1986  and  1987.  including  national 
technical  assistance  and  training 
activities,  support  for  professional 
standards,  and  completion  of 


demonstration  programs.  In  term*  of 
substantive  areas  the  emphasis  is  on 
crime  prevention  activities,  law 
enforcement  support  improved  court 
management,  and  support  for  state 
prison  capacity  studies.  The  Bureau 
reviewed  all  comments  received,  the 
majority  of  which  generally  supported 
the  proposed  programs,  or  suggested 
expanded  funding  to  related  state 
agencies.  Unfortunately,  there  was  little 
leeway  in  the  FY  1988  programming  for 
new  initiatives. 

Outline  of  Final  Guideline 

•  Recommendations  to  Grant  Writers. 

•  Subpart  I — Construction. 

•  Subpart  II — ^Enforcement. 

•  Subpart  III — Adjudication. 

•  Subpart  rv — Corrections. 

•  Subpart  V — Information  Systems 
and  Miscellaneous. 

•  Subpart  VI — Victims. 

•  Subpart  Vn — Crime  Prevention. 

Recommendations  to  Grant  Writers 

A  complete  discretionary  grant 
application  consists  of  Standard  Form 
424  "Federal  Assistance."  Copies  of  the 
form  and  a  completed  sample  are 
available  upon  request  After 
completion  of  this  document  it  must  be 
signed  by  a  duly  authorized  official 
(Item  23)  and  dated. 

Financial  Requirements 

Discretionary  grants  are  governed  by 
the  provisions  of  the  Office  of 
Management  and  Budget  (OBM) 
Circulars  applicable  to  financial 
assistance.  The  Circulars  along  with 
additional  information  and  guidance  are 
contained  in  the  "Financial  and 
Administrative  Guide  for  Grants."  OJP 
Guideline  Manual,  OJP  M71001C. 
available  from  the  Office  of  Justice 
Programs. 

Non-Discrimination 

The  Justice  Assistance  Act  provides 
that  no  person  shall  be  excluded  from 
participation  in,  denied  the  benefits  of, 
subjected  to  discrimination  under,  or 
denied  employment  in  connection  with 
any  activity  funded  in  whole  or  in  part 
with  funds  made  available  under  the 
Act  Applicants  for  discretionary  grants 
are  also  subject  to.  the  provisions  of  Title 
VI  of  the  Civil  Rights  Act  of  1964: 
section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended;  Title  XI  of  the 
Education  Amendments  of  1972,  the  Age 
Discrimination  Act  of  1975;  and  the 
Department  of  Justice  Non- 
Discrimination  Regulation  28  CFR  Part 
42,  Subparts  C,  D,  E,  and  G. 


Intergovernmental  Review  of  Federal 
Programs 

On  July  14, 1982,  the  President  signed 
Executive  Order  12372,  "Intelligence 
Review  of  Federal  Programs,"  to  provide 
state  and  local  governments  increased 
and  more  effective  opportunities  to 
influence  Federal  actions  affecting  their 
jurisdictions.  Final  regulations  (28  CFR 
Part  30)  implementing  the  Order  for  the 
Department  of  Justice  were  published  in 
the  Federal  Register  on  June  24, 1983  (48 
FR  29238).  The  Order  and  the 
regulations  permit  states  to  establish  a 
state  process  for  the  review  of  Federal 
programs  and  activities,  to  select  which 
programs  and  activities  (from  a 
previously  published  list)  they  wish  to 
review,  the  review  of  proposed  Federal 
programs  and  activities,  and  to  make 
their  views  known  to  the  Department 
through  a  State  "Single  Point  of 
Contact"  (SPOC).  The  Order  and  the 
implementing  regulations  revoke  the 
former  A-95  clearance  process. 

Applicants  for  this  program,  except 
those  programs  national  in  scope,  must 
submit  a  copy  of  their  application  to  the 
applicant  agency  State  "Single  Point  of 
Contact"  if  one  has  been  established 
and  if  the  state  has  selected  this 
program  to  be  covered  at  the  same  time 
its  application  is  submitted  to  both  the 
SPOC  and  BJA  for  review  and  comment. 
Under  the  regulations,  the  state  process 
has  at  least  30  days  to  comment  on  non- 
competing  continuation  applications  and 
at  least  60  days  to  comment  on  all  other 
applications. 

Program  Narrative 

The  narrative  should  normally  not 
exceed  20  double  spaced  pages  in 
length.  Applications  which  include  non- 
competitive contracts  for  provision  of 
specific  services  must  include  a  sole 
source  justification  for  any  procurement 
in  excess  of  $10,000.00. 

The  plan  should  also  include  an 
aimotated  organizational  chart  depicting 
the  roles  of,  and  describing  the 
responsibilities  of,  key  organizational/ 
functional  components,  including  a 
program  evaluation  component,  and  a 
list  of  key  personnel  responsible  for 
managing  and  implementing  the  major 
elements  of  the  program. 

Subpart  I — Construction 

The  Congressional  appropriation 
earmarked  $2,025,000  for  two 
construction  projects:  a  Judicial  Center 
in  Owensboro,  Kentucky;  and  a  Water 
Treatment  System  in  Alderson,  West 
Virginia,  which  serves  the  Federal 
prison  in  Alderson.  Because  of 
restrictions  in  the  Act  concerning 
construction  projects  and  other  legal 
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concerns.  ^A  mnst  wait  an  opinion 
from  the  OHitroller  Gener^  before 
making  awards  under  this  sectioo. 

Subpart  n— EnfoccenMnt 

Program  Title:  Deadly  Force  Training 
and  Technical  Assistance. 

Goal/Objective:  To  assist  state  and 
local  law  enforcement  agencies  in  the 
successful  application  and 
implementation  of  sound  pdicies 
relating  to  the  use  of  deadly  force. 

Background:  Since  Octotier  1986,  the 
Bureau  of  Justice  Assistance  (BJA)  has 
sponsored  training  and  technical 
assistance  for  police  executives  in  the 
development  and  implementation  of 
deadly  force  policy.  Tlae  program, 
accomplished  thrmigh  a  cooperative 
agreement  with  the  International 
Association  of  Chiefs  of  Police  (lACP). 
is  based  on  tlie  best  available  research 
and  expert  experience.  Due  emphasis  is 
placed  on  the  imphcations  for  police 
policy  and  practices  of  the  1965  U.S. 
Supreme  Court  Ruling  in  Tennessee  v. 
Gamer  and  other  current/recent  legal 
cases.  In  the  course  of  this  project  it  has 
become  evident  that  critical  deadly 
force  issues  remain  widespread  in  state 
and  local  jurisdictions  around  the 
nation.  BJA  believes  that  the  most 
beneficiai  course  to  save  both  police 
and  civilian  lives,  to  improve  the 
implementation  of  sound  deadly  force 
policies,  and  to  reduce  friction  and 
liability  for  communities  lies  in  the 
training  of  supervisors  and  field  training 
officers. 

Program  Description:  This  program 
will  provide  training  and  technical 
assistance  to  si^wrvisors  and  field 
training  officers,  in  agencies  that  have 
sound  basic  policies,  to  provide  state-of- 
the-art  knowledge  and  to  assist 
supervisors  and  field  training  ctfficers  to 
become  responsible  experts  in  the  full 
meaning  and  ramifications  of  those 
policies  and  procedures  for  each  and 
every  sworn  officer.  The  project  will  be 
accomplished  through  several  regional 
training  workshops  and  by  providing 
site-specific  technical  assistance  in  a 
-variety  of  modes,  in  response  to  local/ 
state  agency  requests. 

Application:  lACP  should  submit  an 
application  within  30  days  of  this 
announcement 

Grant  Period,  Award  Amount  and 
Eligibility  Criteria:  .^iiHDximately 
$250,000  will  be  awarded  tQ  the 
International  Association  of  Chiefs  of 
Police  to  extend  the  current  cooperative 
agreement  until  June  1, 1989. 

Project  Contact:  The  BJA  contact  for 
additional  information  on  tliis  program 
is  Fred  W.  Becker  at  202/272-4605. 


Program  Title:  Law  Enforcement 
Technical  Assistance  and  Training. 

Goal/Objective:  To  provide  a  broad 
range  of  technical  assistance  to  state 
and  local  law  enforoement  agencies. 

Background:  The  Bureau  of  Justice 
Assistance  (BJA)  intends  to  extend  the 
current  cooperative  agreement  with  die 
Police  Foundation  that  provides 
technical  assistance  and  training  to  law 
enforcement  agencies.  This  project 
provides  a  broad  range  of  assistance  to 
state  and  local  programs  including  those 
initiated  under  Justice  Assistance  Act 
block  grants.  Reflecting  emphases  in  the 
Act  major  efforts  to  date  have 
concentrated  on  Integrated  Criminal 
Apprehension  Programs  (ICAP),  STING 
programs,  arson,  organized  crime,  and 
white  collar  crime.  As  there  is  a 
continuing  demand  for  assistance  in 
these  areas  and  others,  the  Bureau  of 
Justice  Assistance  will  further  utilize  the 
designs,  materials,  expertise,  and 
procedures  developed  in  this  project  by 
extending  the  cooperative  agreement. 

Program  Description:  Utilizing  the 
training  designs  and  experience  of  the 
current  project,  several  regional  training 
workshops  will  be  provided.  In  addition 
to  telephonic  assistance  and  printed 
technical  assistance  packages,  there  will 
be  increased  resources  devoted  to  on- 
site  technical  assistance  and  mini- 
workshops  on  t<^ic  areas  compatible 
with  the  Act  as  requested  by  local/state 
law  enforcement  agencies. 

Application:  The  Police  Foundation 
shotdd  submit  an  appHcation  to  extend 
the  current  cooperative  agreement 
within  30  days  of  this  announcement. 

Grant  Period.  A  ward  Amount  and 
Eligibility  Criteria:  An  amount  not  to 
exceed  $450,000  will  be  awarded  to  the 
Police  Foundation  to  extend  the  cuitent 
cooperative  agreement  for  an  additional 
12  months  imtil  June  30, 1989. 

Project  Contact  The  BJA  contact  for 
additional  information  on  this  program 
is  Fred  W.  Becker  at  202/272-4805. 

Program  Title:  Commission  on 
Accreditation  For  Law  Enforcement 
Agencies 

Goal/Objective:  To  facilitate  the 
devetopment  of  accreditation  standards 
for  important  police  functions  and 
concerns  that  have  arisen,  or  have 
attained  priority  since  the  original 
standards  were  adopted  by  the 
Commission. 

Background:  The  Bureau  of  Justice 
Assistance  (BJA)  and  its  predecessor 
agencies  in  die  U.S.  Department  of 
Justice  have  long  fostered  the  concept  of 
voluntary  professional  accreditation  as 
one  means  of  meeting  high  standards  for 
state  and  local  law  enforcement.  BJA 
has  provided  financial  assistance  in 


support  of  the  concept  and  its 
implementation  from  the  planning  phase 
throu^  the  present  Today  the 
Commission  on  Accreditation  for  Law 
Enforcement  Agencies  is  a  thriving 
reality,  nearing  financial  independence. 
There  has  been  a  tremendous  upsurge  in 
the  number  of  law  enforcement  agencies 
that  have  entered  into  the  accreditation 
process.  Over  600  agencies  are  currently 
involved.  In  addition,  thousands  of  other 
police  officials  and  officials  of  state, 
county  and  municipal  executive  and 
legislative  branches  have  expressed 
interest.  Hie  original  standards,  over  900 
in  number,  were  developed  using  the 
personnel  resources  of  the  four  founding 
national  organizations.  Revisions  to 
standards  have  been  accomplished,  as 
needed,  by  the  Commission  and  staff. 
However,  workload  resulting  bom  the 
aforementioned  growth  makes  it 
impossible  for  existing  staff  to  develop 
new  accreditation  standards  required  to 
keep  up  with  research,  legal  precedents, 
crime  trends,  etc.  Failure  to  remedy  this 
situation  will  result  in  the  erosion  of  the 
standards  and  ultimately  in  the  value  of 
the  accreditation  process. 

Program  Description:  The  Bureau  of 
Justice  Assistance  will  make  an  award 
to  the  Commission  to  make  possible  the 
assessment  and  development  of  priority 
additions/revisions  to  the  body  of 
standards  for  accreditation  (Standards 
Manual). 

Application:  Hie  Bureau  of  Justice 
Assistance  has  requested  an  application 
from  the  Commission  within  30  days. 

Grant  Period.  Award  Amount  and 
Eligibility  Criteria:  An  amount  not  to 
exceed  $150,000  will  be  awarded  for  a 
period  of  18  months. 

Project  Contact-  The  BJA  contact  for 
additional  information  on  this  program 
is  Fred  W.  Becker  at  202/272-4605. 

Subpart  in — Ai^udication 

Program  Title:  Adjudication  Training 
Program. 

Goal /Objective:  To  promote 
implementation  of  court  delay  reduction 
and  jail  capacity  management  activities 
through  the  production  of  training 
manuals,  guides  and  other  materials. 

Background:  Substantial  investment 
has  been  made  by  the  Bureau  of  Justice 
Assistance  and  other  Federal  sponsors 
in  developing  programs  and  providing 
training  and  technical  assistance  in  the 
areas  of  court  delay  reduction  and  jail 
capacity  management.  Supplementation 
of  an  ongoing  project  of  the  National 
Center  for  State  Courts  (NCSC)  will 
continue  that  work  by  producing 
training  materials  addressing  these 
issues  for  use  by  state  and  local 
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jurisdictions,  as  well  as  in  national 
workshops. 

Program  Description:  A  wealth  of 
information  exists  on  what  types  of 
procedures  can  be  implemented  in  order 
to  reduce  delays  in  case  processing  and 
alleviate  jail  crowding,  lliere  is  also 
growing  recognition  that  jail  capacity 
problems  are  inextricably  linked  to  case 
management  policies  and  procedures. 
BJA  has  recently  sponsored  a  number  of 
workshops  for  local  jurisdictions  and 
has  issued  Program  Briefs  which 
describe  how  to  implement  successful 
projects.  There  is  a  need  to  augment  this 
effort  by  providing  materials  which  will 
allow  local  jurisdictions  to  train  their 
own  personnel  for  implementation  of 
these  programs  and  which  emphasize 
the  link  between  these  two  problem 
areas.  Through  the  participation  of 
NCSC,  the  American  Jail  Association 
and  the  Pretrial  Services  Resource 
Center,  this  program  will  develop 
training  materials  in  tandem,  so  that 
each  training  vehicle  suggests  those 
methods  which  can  improve  the  one 
function  without  causing  greater 
problems  in  the  other. 

Application:  An  application  will  be 
submitted  by  the  National  Center  for 
State  Courts  by  April  22. 1988. 

Grant  Period  and  A  ward  Amount:  A 
supplemental  award  will  be  given  in  the 
amount  of  $100,000. 

Project  Contact-  The  BJA  contact  for 
additional  information  on  this  program 
is  Linda  McKay  at  202/272-4601. 

Program  Title:  National  Judicial 
Symposium. 

Goal /Objective:  To  provide  a  forum 
for  judges  and  other  court  professionals 
to  identify  training,  technical  assistance 
and  development  project  needs  for  the 
coming  decades. 

Background:  At  regular  intervals  it  is 
useful  for  the  courts  and  other 
components  of  the  judicial  branch  of 
government  to  review  their  current 
operations  and  take  a  long-term  view  of 
their  needs.  A  national  symposium  was 
held  in  1980  for  this  purpose  and  proved 
to  be  most  beneHcial  in  preparing  the 
Judiciary  for  the  1980s.  Topical  issues 
were  selected,  and  documents  were 
prepared  pursuant  to  the  symposium  to 
facilitate  an  in-depth  review  of  the  i 
challenges  facing  the  courts. 

Program  Description:  The  Bureau  of 
Justice  Assistance  will  join  with  a 
nimiber  of  professional  organizations 
representing  the  courts  in  preparing  for 
a  National  Judicial  Symposium  which 
would  be  convened  in  1990.  This 
symposium  will  serve  as  a  fonmi  to  I 
discuss  all  aspects  of  judicial 
administration  operations,  including  the 
role  of  judges  in  court  management. 
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judicial  leadership  and  coordination  as 
critical  elements  for  successful 
management,  improvements  in  court 
management  techniques  and  procedures, 
and  ways  of  assisting  large  metropolitan 
and  rural  courts  to  achieve  the 
operational  improvements.  An  action 
agenda  would  follow  from  the 
symposium  to  focus  on  the  current  and 
futiire  needs  of  the  courts.  This  award 
will  support  the  initial  planning, 
including  developing  the  symposium 
agenda,  organizing  specific  panels,  and 
preparing  papers  for  presentation  at  the 
symposium. 

Application:  An  application  will  be 
submitted  by  the  National  Center  for 
State  Courts  by  May  1, 1988. 

Grant  Period  and  A  ward  Amount  A 
12-month  grant  period  will  be  awarded 
in  the  amount  of  $75,000. 

Project  Contact:  The  BJA  contact  for 
additional  information  on  this  program 
is  Jay  Marshall  at  202/272-4601. 

Program  Title:  Appellate  Court  Delay 
Reduction  Program. 

Goal/Objective:  To  identify  and 
encourage  implementation  of  model 
court  case  management  systems  for 
appellate  courts  resulting  in  more 
expeditious  handling  of  cases. 

Background:  A  number  of  factors, 
especially  the  improvements  made  in 
many  jurisdictions  during  the  past 
decade  in  more  effective  management  of 
cases  coming  through  the  trial  court 
system,  have  resulted  in  increased 
congestion  and  delays  in  the  appellate 
courts.  Several  appellate  courts  have 
initiated  proactive  case  management 
systems  in  response  to  this  increased 
pace  of  Utigation.  In  addition,  the 
American  Bar  Association  (ABA)  has 
adopted  standards  relating  to  delay 
reduction  in  the  appellate  courts. 
Modeling  based  on  successful 
management  systems  and  standards 
should  assist  appellate  courts  in 
achieving  greater  performance  at  a  cost 
savings. 

Program  Description:  The  American 
Bar  Association  v^  continue  to  assist 
jurisdictions  seeking  to  implement  either 
ABA  standards  for  reducing  delay  in 
appellate  courts  or  standards  developed 
by  the  sites  themselves  by  developing 
workable  models  for  implementation 
consistent  with  program  goals.  The 
project  will  also  include  preparation  and 
dissemination  of  information  and 
training  documents,  both  to  encourage 
and  to  assist  other  jurisdictions  to 
implement  successful  appellate  court 
delay  reduction  programs. 

Application:  An  application  will  be 
initiated  by  the  American  Bar 
Association  by  May  31. 1988. 


Grant  Period  and  A  ward  Amount  A 
supplement  to  the  existing  cooperative 
agreement  will  be  given  for  a  12-month 
period  in  the  amount  of  $150,000. 

Project  Contact  The  BJA  contact  for 
additional  information  on  this  program 
is  Jay  Marshall  at  202/272-4601. 

Program  Title:  Structured  Sentencing 
Program. 

Goal/Objective:  This  program  assists 
states  in  improving  consistency  and 
uniformity  of  criminal  sentencing,  with 
an  emphasis  on  sentencing  guidelines. 

Background:  This  program  evolved 
from  the  experience  of  the  Minnesota 
and  Washington  State  sentencing 
guidelines  and  other  state  experiences 
with  structured  sentencing,  "niis 
program  was  initiated  in  1987  with  a 
grant  to  the  Institute  for  Rational  Public 
Policy.  Washington.  DC.  Four 
jurisdictions  were  selected  on  a 
competitive  basis  for  grant  funds  and 
intensive  technical  assistance — 
Tennessee.  Louisiana,  Oregon  and 
Washington.  DC. 

Program  Description:  Three  levels  of 
aid  are  available  to  states  under  this 
program.  First,  three  or  four  contracts 
will  be  awarded  to  states.  The  total 
amount  available  for  state  contracts  is 
$300,000.  The  national  program 
coordinator  will  administer  the  12- 
month  state  contracts  under  a 
cooperative  agreement  with  the  Bureau 
of  Justice  Assistance  (BJA). 

The  second  level  of  aid  available  is 
short-term  technical  assistance.  The 
national  program  coordinator  will  both 
provide  and  arrange  for  technical 
assistance  to  states.  The  funds  for  this 
program  are  very  limited  and  will 
perhaps  fund  approximately  ten  short- 
term  technical  assistance  projects 
consisting  of  one  to  two  days  on-site  by 
a  technical  advisor. 

The  third  level  of  support  is  providing 
clearinghouse  aid  to  states.  The  national 
program  coordinator  will  be  available  to 
discuss  structured  sentencing  issues, 
materials,  and  resources  with  state 
agencies.  Articles,  reports  and  other 
relevant  material  on  sentencing  will  be 
provided. 

1988  funding  will  provide  continuation 
funding  for  two  of  the  current  states, 
and  grant  funds  for  staff  and  consultant 
services  to  one  or  two  new  states. 
Lastiy,  the  technical  assistance  grant  to 
the  Institute  for  Rational  Public  Policy 
will  be  extended. 

Application:  The  Institute  for  Rational 
Public  Policy  will  submit  a  complete 
application  for  extension  of  its  current 
grant  by  May  sa  198& 

Grant  Period.  Award  Amounts  and 
Eligibility  Criteria:  The  grant  to  the 


Institute  for  Rational  Public  Policy  will 
be  extended  for  an  additional  12 
months. 

The  current  grant  will  be 
supplemented  in  the  amount  of  $400,000. 
Approximately  $300,000  will  be 
distributed  by  the  Institute  to  state 
sentencing  commissions  or  task  forces 
under  the  direction  of  the  Bureau  of 
Justice  Assistance.  $100,000  will  be  for 
technical  assistance  and  administrative 
costs  of  the  Institute. 

One  or  two  additional  states  will  be 
selected  on  a  competitive  basis  in  May 
or  June  1988,  based  on  concept  papers 
submitted  to  the  Institute  for  Rational 
Public  Policy. 

Project  Contact  The  BJA  contact  for 
additional  information  on  this  program 
is  Nicholas  Demos  at  202/272-4805. 

Program  Title:  Family  Violence  and 
the  Role  of  the  Juvenile  and  Family 
Courts. 

Goal  Objective:  To  determine  the 
efficacy  of  the  juvenile/family  court 
system  in  dealing  with  spouse  abuse  as 
part  of  a  response  by  the  justice  system 
to  all  family /household  members 
affected  by  such  violence.  The  primary 
objective  is  to  provide  a  system 
intervention  which  will  lead  to  cessation 
of  violence  between  the  abuser  and 
victim  and  among  all  diose  residing  in 
the  household,  especially  if  children  are 
present.  Interventions  will  include 
prosecution  and  criminal  sanctioning  of 
abusers  as  well  as  appropriate 
treatments  for  both  victims  and 
batterers. 

Background:  Family  violence  has  been 
recognized  as  a  serious  national 
problem  which  involves  criminal 
activities,  not  just  "family  matters."  This 
is  one  of  a  number  of  pro-ams  initiated 
by  the  Department  of  Justice  within  the 
last  decade  to  enhance  prosecution  and 
other  appropriate  justice  system  . 
responses  to  spouse  abuse  and  family 
violence. 

Program  Description:  This  program  is 
being  directed  by  the  National  Council 
for  Juvenile  and  Faotily  Court  Judges 
(NCJFCJ)  and  involves  on-site  work  in 
three  jurisdictions:  Portland,  Oregon; 
Quincy,  Massachusetts;  and 
Wilmington.  Delaware.  In  each  site,  the 
participating  family  court  is  authorized 
to  exercise  criminal  jurisdiction  over 
adults  involved  in  perpetrating  violence 
within  the  family.  The  Council  is  seeking 
to  detereiiae  if  these  courts  can 
effectively  deal  with  spouse  abusers  as 
well  as  provide  a  more  comprehensive 
program  of  services  and  treatment  to  the 
imiaediate  victim  and  other  members  of 
the  household.  The  utes'  efforts  are 


being  documented  and  evaluated  by  the 
National  Center  for  Juvenile  Justice. 

Application:  An  application  will  be 
submitted  by  the  National  Council  of 
Juvenile  and  Family  Court  Judges  for  a 
supplemental  award  to  their  existing 
grant  by  April  30, 1988. 

Grant  Period  and  A  ward  Amount 
$175,000  is  available  for  tfiis  award  to 
support  a  grant  extension  period  of  4  to 
6  months. 

Project  Contact  The  BJA  contact  for 
additional  information  on  this  program 
is  Linda  McKay  at  202/272-4601. 

Program  Title:  Family  Violence 
Intervention  Program. 

Goal  Objective:  To  more  effectively 
respond  to  spouse  abuse  incidents  and. 
ultimately,  stop  abuse  through  more 
vigorous  prosecution  of  abusers  and 
better  coordination  of  criminal  justice 
system  and  service  provider  resources 
to  both  aid  victims  and  treat  abusers. 

Background:  Eight  jurisdictions  are 
currently  participating  in  this  program. 
Supplemental  funding  will  be  provided 
to  some  or  all  of  these  jurisdictions  to 
allow  demonstrations  to  continue  for 
total  grant  periods  of  approximately  24 
months. 

Program  Description:  Each  site  has 
developed  intra-agency  coordination 
mechanisms,  instituted  procedures 
which  enhanced  criminal  prosecution  of 
abusers,  and  taken  other  steps  to 
identify  and  increase  resources 
available  to  the  justice  system  and  the 
participants  in  these  cases.  All  sites  are 
involved  in  an  independent  evaluation 
which  seek  to  document  the 
implementation  of  the  program  and 
analyze  the  difiierences  in  case 
management  and  outcomes  which  have 
resulted  from  the  program. 

Grant  Period.  Award  Amount  and 
Eligibility  Criteria:  Supplemental  grant 
periods  may  vary  among  those  sites 
selected  for  awards. 

$150,000  is  avaUable  for  total  program 
supplementation.  The  allocation  of  these 
funds  among  the  sites  selected  for 
additional  awards  will  vary. 

Only  jurisdictions  already 
participating  in  the  program  will  be 
eligible  for  hmding.  Selection  criteria 
will  include  progress  toward 
implementation  of  overall  program 
goals,  provision  of  sufficient  data  to  the 
evaluators  to  allow  project  assessment, 
and  potential  for  program  continuation 
beyond  the  period  of  Federal 
discretionary  grant  support 

Project  Contact  TTie  BJA  contact  for 
additional  information  on  this  pro-am 
is  John  Veen  at  202/272-4601. 

Program  Title:  Evaluation  of  Bf  A 
Demonstration  I^tigranu. 


Goal  Objective:  To  provide  an 
independent  assessment  of  and 
adequate  documentation  on  three 
ongoing  demonstration  programs. 

Background:  In  FY  86,  BJA  initiated 
demonstration  programs  in  three  areas: 
child  abuse  prosecution,  family  violence 
intervention,  and  community  crime 
prevention.  In  order  to  provide 
information  by  which  to  judge  the 
success  of  these  demonstrations  and 
upon  which  to  base  dissemination  of 
information  (Program  Briefs)  which 
other  jurisdictions  might  implement,  an 
independent  evaluation  of  these  three 
programs  was  funded.  This  evaluation 
effort  will  be  provided  additional 
funding. 

Program  Description:  For  each  of  the 
three  demonstration  program  areas  (21 
jurisdictions  in  all),  die  Institute  for 
Social  Analysis  (ISA)  is  gatiiering  and 
analyzing  general  process /procedural 
information  and  case  specific  data.  This 
will  allow  them  to  determine  which 
program  elements  (e.g..  coordinating 
councils,  vertical  prosecution, 
interagency  teams)  originally  suggested 
by  BJA  and  implemented  in  whole  or  in 
part  in  the  participating  jurisdictions 
were  successful  in  more  effectively 
achieving  the  demonstration  program 
goals.  Supplemental  funding  will  support 
continued  data  gathering  in  the  sites 
participating  in  two  of  these  programs 
and  completion  of  reports  on  all  three 
program  implementations. 

Application:  This  award  will  be  made 
to  the  Institute  for  Social  Analysis. 

Grant  Period.  Award  Amount, 
Eligibility  Criteria:  The  supplemental 
grant  period  will  be  for  12  months  in  an 
amount  not  to  exceed  $80,000. 

Project  Contact  The  BJA  contact  for 
additional  information  on  this  program 
is  John  Veen  at  202/272-4601. 

Subpart  rv — Conections 

Program  title:  Prison  Capacity 
Program. 

Goal:  This  program  assists  states  to 
review  corrections  policies  and  to 
establish  a  balanced  corrections  system, 
utilizing  commissions  or  task  forces 
representing  all  three  branches  of 
government 

Background:  This  program  is  a 
continuation  of  a  technical  assistance 
and  demonstration  program  initiated  in 
1987  to  assist  state  corrections 
commissions  and  task  forces.  The 
Bureau  of  Justice  Assistance  initiated  a 
fourteen-state  Prison  Capacity  Program 
under  a  special  Congressional 
authorization  to  assist  state  policy 
makers  in  developing  cohesive 
correction  policies. 
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Program  Description:  The  program 
provides  seed  money  and  technical 
assistance  to  state  commissions  or  task 
forces  made  up  of  representatives  of  the 
three  branches  of  government,  or  to 
legislative  committees  revising 
corrections  policy.  Each  of  the 
commissions  or  task  forces  is 
considering  a  wide  range  of  corrections 
alternatives  including  prison  capacity 
and  updated  inmate  population 
projections,  distribution  of  populations 
between  state  institutions  and  jails,  and 
a  wide  range  of  alternative  sanctions 
such  as  expanded  community  j 

corrections  options.  Technical  ' 

assistance  is  provided  under  a  grant  to 
the  National  Council  on  Crime  and 
Delinquency  (NCCD). 

Application:  States  interested  in 
funding  should  prepare  a  concise 
concept  paper  and  summary  budget 
covering  the  background,  project  goal(s] 
proposed  composition  of  the  corrections 
policy  group,  the  abihty  to  generate 
prison/parole  and/or  jail  data  on  inmate 
composition,  and  the  level  of  consensus 
foreseen  in  developing  corrections 
options.  Concept  papers  should  be 
submitted  to  BJA  by  May  31, 1988,  with 
a  copy  to  the  National  Council  on  Crime 
and  Delinquency,  77  Maiden  Lane,  San 
Francisco,  California  94108. 

Grant  Period,  A  ward  Amount  and 
Eligibility  Criteria:  This  funding  will 
extend  the  work  of  selected  state 
commissions  for  an  additional  six 
months  and  continue  technical 
assistance  into  mid-1989.  One  additional 
state  commission  may  be  funded  on  a 
compebtive  basis  to  commence  work  in 
1988. 

Selection  criteria  will  include: 

•  The  severity  of  prison/jail  problems 
and  the  pressures  on  the  state  to  deal 
with  prison  capacity  problems  (court 
orders,  prison  disturbances,  press 
coverage,  legislative  action); 

•  The  clarity  and  comprehensiveness 
of  the  justification  for  the  assistance 
requested: 

•  The  extent  of  technical  or  financial 
support  sought,  evaluated  in  terms  of  the 
nature  and  extent  of  the  problem: 

•  The  extent  of  docimiented  support 
and  interest  from  all  levels  eind 
branches  of  government  within  the 
state. 

An  independent  selection  panel  will 
screen  concept  papers  and  make 
recommendations  on  a  competitive 
basis.  (Some  weight  will  be  given  to 
geographic  distribution  of  projects). 

$450,000  is  earmarked  for  this  program 
to  be  distributed  as  follows:  $340,000  for 
continuation  funding  in  five  or  six  states 
and  one  new  state:  $110,000  for  technical 
assistanqe  and  training  activities. 


The  1988  funds  %vill  be  awarded  to  the 
National  Council  on  Crime  and 
Delinquency,  San  Francisco,  which  will 
distribute  funding  to  the  states  under  the 
direction  of  the  Bureau  of  Justice 
Assistance. 

Contracts  will  be  awarded  for  periods 
of  12  to  18  months. 

B/A  Contact:  The  BJA  contact  for 
additional  information  on  this  program 
is  Nicholas  Demos  at  202/272-4605. 

Program  title:  Prison  Industry 
Information  Clearinghouse. 

Goal/Objective:  TTiis  project  supports 
unproved  operations  and  expansions  of 
state  correctional  industries,  both  as  a 
means  to  reduce  inmate  idleness  and  to 
develop  revenues  for  a  variety  of 
correctional  and  social  purposes. 

Background:  This  project  provides 
publications,  technical  assistance  and 
special  research  for  state  prison 
industries.  It  is  a  continuation  of  a 
clearinghouse  for  state  prison  industries 
developed  at  the  American  Correctional 
Association  (ACA)  in  1986. 

Program  Description:  ACA  staff 
handle  technical  assistance  requests  on 
a  wide  range  of  prison  industry  issues, 
including  legislation,  personnel 
procedures,  marketing  and  sales,  and 
organization  and  management,  as  well 
as  joint  ventures  with  the  private  sector. 
Requests  are  handled  through  document 
retrieval  and  reproduction,  special 
research,  and  operation  of  Pi-Net,  the 
automated  information  system.  Periodic 
bulletins  on  topics  of  special  interest  are 
distributed  to  all  state  prison  industries. 

Application:  The  American 
Correctional  Association  will  submit  a 
continuation  application  in  April  1988. 

Grant  Period,  Award  Amount  and 
Eligibility  Criteria:  $175,000  will  be 
awarded  to  the  American  Correctional 
Association  to  extend  the  current 
project  for  an  additional  12  months 
through  April  1989. 

Project  Contact:  The  BJA  contact  for 
additional  information  on  this  program 
is  Nicholas  Demos  at  202/272-4605. 

Program  Title:  Strategic  Planning  for 
Prison  Industries. 

Goal:  This  project  will  assist  state 
correctional  industries  to  develop  long- 
range  growth  plans  and  marketing  plans 
for  the  expansion  of  their  operations. 

Background:  This  is  a  continuation  of 
a  1987  project  which  provides  technical 
assistance  and  small  grants  to  state 
correctional  industries  to  complete  long- 
range  business  plans. 

Program  Description:  This  project  will 
provide  technical  assistance  to  state 
correctional  industries  to  expand  their 
business  operations.  The  emphasis  will 
be  on  long  term  strategic  planning, 
defining  business  objectives,  growth 


markets,  and  means  of  financing  growth. 
Small  subgrants  of  $10.000-$25.000  per 
state  may  be  approved  by  BJA  through 
the  Technical  Assistance  Coordinator. 

The  Technical  Assistance  Coordinator 
for  this  project  is  the  Institute  for 
Economic  and  PoUcy  Studies- 
Correctional  Economics  Center. 
Alexandria.  Virginia. 

Application:  The  Institute  for 
Economic  and  Policy  Studies. 
Alexandria,  Virginia,  will  submit  an 
application  for  continuation  funding  in 
May  or  June  1988. 

Grant  Period,  Award  Amount  and 
Eligibility  Criteria:  This  project  is  being 
extended  for  6  months  to  June  1989.  This 
ivill  be  a  continuation  grant  to  the 
Institute  for  Economic  and  Policy 
Studies. 

$125,000  is  earmarked,  to  be 
distributed  as  follows:  approximately 
$45,000  for  two  new  state  prison 
industry  planning  studies;  $40,000  for 
short-term  technical  assistance  to  state 
prison  industries;  and  $40,000  for 
administration. 

Project  Contact:  The  BJA  contact  for 
additional  information  on  this  program 
is  Nicholas  Demos  at  202/272r4BO5. 

Subtitle  V — Infonnation  Systems  and 
Nfisceilaneous  Projects 

Program  Title:  National  Criminal 
Justice  Computer  Laboratory  and 
Training  Center. 

Coal/Objective:  This  program  will 
provide  specific  assistance  and  training 
to  local  criminal  justice  agencies  in 
automating  functions,  in  implementing 
programs  such  as  Prosecution 
Management  Support  Systems,  and  in 
comparing  technologies  and  selecting 
the  most  cost-effective  technology  for 
local  application. 

Background:  This  program  provides 
continued  support  to  the  joint  efforts  of 
the  Criminal  Justice  Statistics 
Association  (CJSA)  and  SEARCH 
Group,  Inc.,  for  the  laboratory  and 
training  centers.  This  program  is 
designed  to  respond  to  specific 
information  systems  needs  of  criminal 
justice  agencies.  Most  criminal  justice 
agencies,  and  especially  small  to 
medium-sized  agencies,  lack  the 
necessary  resources  and  expertise  to: 
maintain  information  on  available, 
public  domain  systems;  investigate  new 
technologies;  develop  criminal  justice 
applications  for  existing  technology, 
compare  available  technology  and  select 
the  most  cost-effective  hardware  and 
software  for  local  systems:  and  provide 
necessary,  technical  training  for  their 
employees. 

Modeled  after  the  original  laboratory 
and  training  center  operated  by 


SEARCH  Group,  Inc.,  in  Sacramento, 
this  Washington.  DC  facility  will  receive 
and  maintain  equipment  donated  by 
private  vendors.  Under  the  approved 
comprehensive  plan  for  the  initial  grant, 
the  laboratory  will  house  the  center's 
publications  library,  the  library  of  public 
domain  and  private  sector  software,  and 
the  clearinghouse  of  computer  vendors 
and  users.  It  will  provide  a  site  for  CJSA 
and  SEARCH  to  assist  users  in  the 
evaluation  of  software  and  hardware, 
and  in  the  selection  of  appropriate 
products  to  meet  their  needs.  It  will  also 
serve  as  a  site  for  vendors  to 
demonstrate  their  projects  to  potential 
users  and  as  a  site  for  demonstrations  of 
public  domain  software.  The  training 
center's  initial  training  programs  will 
focus  on:  decision  support;  policy 
analysis;  automation  needs  of  criminal 
justice  agencies;  and  the  operation  and 
use  of  public  domain  software, 
specifically.  "DA's  Assistant"  for 
prosecution  management  and  "Lock-up" 
,for  jail  management. 

Program  Description:  A  cooperative 
agreement  will  be  negotiated  with  the 
Criminal  Justice  Statistics  Association 
and  SEARCH  Group,  Inc.  This 
continuation  award  will  provide  for  the 
implementation  of  the  National 
Computer  Laboratory  and  Training 
Center  for  the  eastern  United  States. 
This  award  will  focus  on  one  or  more  of 
the  following:  demonstration  of  specific, 
operational  micro-technology  systems; 
the  provision  of  specific  training 
programs;  the  provision  of  specific 
technical  assistance.  A  revised 
comprehensive  plan  will  be  submitted  to 
BJA  for  approval.  This  plan  shall 
recommend  priority  areas  (and 
schedules)  for  training,  systems 
demonstration,  technology  comparisons 
and  technical  assistance. 

Application:  The  Criminal  Justice 
Statistics  Association  will  submit  a 
continuation  application  by  May  1. 1988. 

Grant  Period,  Award  Amount  and 
Eligibility  Criteria:  An  amount  not  to 
exceed  $200,000  will  be  awarded  to  the 
Criminal  Justice  Statistics  Association 
and  SEARCH  Group,  Inc.,  to  extend  the 
current  cooperative  agreement  for  an 
additional  12  months  until  May  31, 1989. 

Project  Contact:  The  BJA  contact  for 
additional  information  on  this  program 
is  John  Gregrich  at  202/272-4601. 

Project  Title:  Restitution  by  Juvenile 
Offenders — ^Technical  Assistance  and 
Training. 

Goal/Objective:  This  continuation 
award  will  provide  for  information, 
training  and  technical  assistance  to 
block  grant  projects  for  restitution 
programs  that  deal  with  serious  juvenile 
offenders.  The  overall  program 


objectives  are  to  improve  and  expand 
the  use  of  restitution  as  a  juvenile 
justice  disposition,  to  evaluate  programs 
in  order  to  determine  the  most  effective 
structures  and  components,  and  to 
upgrade  programs  based  on  ciurent 
knowledge. 

Background  and  Program  Description: 
The  number  of  Justice  Assistance  Act 
block  grantees  addressing  restitution 
has  continued  to  grow,  and  with  that 
growth  has  come  a  rising  demand  for 
technical  assistance.  The  Bureau  of 
Justice  Assistance  will  continue  to  draw 
upon  expertise  and  programs,  developed 
under  grants  from  the  Office  of  Juvenile 
Justice  and  Delinquency  Prevention,  and 
make  them  available  to  block  grantees. 
This  continuation  award  will  provide 
block  grantees  access  to  existing 
training  and  to  specialized  training.  In 
addition,  it  will  provide  for  refinements 
in  the  existing  program  brief  and  for 
limited,  on-site  assistance  in  accordance 
with  the  revised  brief. 

Application:  The  Pacific  Institute  for 
Research  and  Evaluation  wiU  submit  an 
application  by  April  1. 1988. 

Grant  Period  and  A  ward  Amount-  A 
supplemental  award  will  be  negotiated 
with  the  Pacific  Institute  for  Research 
and  Evaluation  in  an  amount  up  to 
$100,000  for  a  12-month  period  ending 
March  31, 1989. 

Project  Contact:  The  BJA  contact  for 
additional  information  on  this  program 
is  Dorothy  L  Everett  at  202/272-4604. 

Program  Title:  Drug  Abuse  Resistance 
Education  (DARE)  Regional  Training 
Centers. 

Goal/Objective:  The  goal  of  the  DARE 
program  is  to  eliminate  drug  use  among 
youth  (K-12  grades),  focusing  on  fifth 
and  sixth  graders. 

The  objectives  of  this  program  are  to 
estabhsh  regional  training  centers  that 
are  geographically  located  for  ease  of 
access  and  to  provide  high  quality, 
specialized,  cost-effective  training  for 
police  officers,  preparing  them  in 
sufficient  numbers  to  teach  the 
established  DARE  curriculum  to  schools 
within  their  communities. 

Background:  BJA  funded  the 
demonstration  of  DARE  at  seven  sites  in 
1987.  The  purpose  of  the  demonstration 
phase  was  to  plan  and  organize  DARE 
projects  modeled  after  the  original 
DARE  project  administered  by  the  Los 
Angeles  Police  Department,  lliose 
demonstration  sites  found  DARE  to  be 
an  effective  and  well-liked  program  that 
can  be  replicated  by  persons  who  have 
been  thoroughly  trained.  Numerous 
requests  received  by  the  Bureau  of 
Justice  Assistance  (BJA)  have  focused 
on  the  need  for  training  the  growing 
numbers  of  agencies  wishing  to 


implement  DARE  programs  in  their 
schools.  Regional  Training  Centers  are 
viewed  as  a  means  to  satisfy  that  need. 
Regional  Training  Centers  will  make 
training  more  accessible  to  local 
agencies,  adapt  training  to  the  unique 
characteristics  of  adjoining  conmiunities 
and  provide  training  and  technical 
assistance  in  a  more  cost-effective 
manner  than  the  arrangement  being 
utilized  by  most  agencies  at  this  time. 

Program  Description:  This  solicitation 
calls  for  applications  to  establish 
Regional  Training  Centers  that  will 
provide  both  inservice  and  initial  Drug 
Abuse  Resistance  Education  training 
and  technical  assistance  to  police 
officer/ agencies  wishing  to  replicate  the 
DARE  program. 

The  Los  Angeles  Police  Department 
will  establish  an  advisory/oversight 
committee,  entitled  National  DARE 
Training  Committee,  chaired  by  Lt. 
Rodger  Coombs  that  will  provide: 

•  Comments  and  recommendations  to 
recipients  regarding  program  strategy; 

•  Guidance  and  advice  regarding 
needed  curriculum  changes  and  training 
schedule  (e.g.,  timeframe  and  sequence; 
trainee  workbook  contents,  including 
curriculum  outline); 

•  Guidance  regarding  training  roster 
requirements  and  preparation  including 
the  names  of  agencies  each  trainee 
represents;  and 

•  Guidance  regarding  selection  of 
contractors/presenters  (including 
organizations  they  represent  and 
qualifications). 

BJA  is  producing  a  two-part  DARE 
operations  manual.  This  two-part 
manual  is  a  required  core  document  that 
must  be  used  by  persons  implementing 
and  operating  a  DARE  project  and  by 
the  DARE  Regional  Training  Centers. 
The  manuals,  "An  Invitation  to  DARE" 
Program  Brief  (book  one)  and  "An 
Implementation  Manual"  (book  two), 
will  guide  training,  implementation  and 
operation  of  the  DARE  program. 

Application:  Applicants  must  be 
police  departments  with  training 
academies  or  teaching  facihties  that  can 
offer  cost-effective  means  to  house  and 
feed  trainees.  The  applicant  should  have 
a  successful  operating  DARE  project 
that  has  been  in  existence  for  at  least 
six  months  and  employs  at  least  three  or 
more  certified  instructors.  All  applicants 
must  submit  a  completed  Standard  Form 
424.  Detailed  application  instructions 
may  be  obtained  upon  request  from  the 
BJA  Program  Manager.  All  applications 
are  due  at  BJA  by  May  16, 1988. 

Grant  Period,  Award  Amount  and 
Eligibility  Criteria:  $500,000  has  been 
allocated  for  this  initiative.  At  least  four 
cooperative  agreements  will  be  awarded 
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competitively.  The  budget  period  is  for 
12  months.  These  awards  will  provide 
for  the  establishment  of  Drug  Abuse 
Resistance  Education  Regional  Training 
Centers  in  different  geographical 
locations  within  the  United  States. 

An  expert  panel  will  be  convened  to 
review  all  eligible  applications. 
AppUcations  will  be  rated  based  on  the 
following  weighted  criteria: 

•  Organizational  capability  to  carry 
out  the  training  and  account  for  funds 
(20%); 

•  Soundness  of  proposed  strategy  to 
implement  the  project  (20%); 

•  Clarity  and  appropriateness  of  the 
administrative  plan  (25%); 

•  Qualifications  of  project  staff  (20%); 
and 

•  Reasonableness  and  cost-  I 
effectiveness  of  budget  (15%). 

Project  Contact:  The  BJA  contact  for 
additional  information  on  this  program 
is  Dorothy  L  Everett  at  202/272-4604. 

Subtitle  VI— Victims 

Program  Title:  National  Victims 
Resource  Center 

Goal /Objective:  To  continue  the 
collection  and  maintenance  of  data 
collected  from  grantees  funded  under 
the  Victims  of  Crime  Act  of  1984. 

Background:  The  National  Victims 
Resource  Center  (NVRC)  was 
estabhshed  to  collect  and  maintain  data 
and  information  for  and  about  victims  of 
crime.  NVRC  maintains  a  data  base  of 
victim-related  books,  articles  and  audio- 
visual materials,  Federal  victimization 
statistics,  Federally  sponsored  victim 
research  projects,  and  provides  access 
to  reading  lists,  bibliographies,  and 
publications. 

Program  Description:  The  project 
currently  managed  by  the  Aspen 
Systems  Corporation  will  be  continued, 
llie  clearinghouse  services  on  victim 
assistance  and  victim  compensation 
programs,  victim  advocacy  groups  and 
the  provision  of  printed  injfonnation  for 
and  about  victims  of  crime  will  be 
continued.  These  services  and  materials 
will  be  available  to  assist  both  groups 
and  individuals  who  need  information  to 
augment  or  implement  programs  which 
help  victims. 

Grant  Period,  A  ward  Amount  and 
Eligibility  Criteria:  The  period  for  this 
project  is  12  months.  BJA  will  transfer 
$100,000  to  the  Office  for  Victims  of 
Crime  (OVC)  to  support  this  project.  The 
award  which  will  be  made  to  the  current 
contractor,  the  Aspen  Systems 
Corporation,  by  the  National  Institute  of 
Justice  (NIJ)  will  include  the  $100,000 
transfer  amount 

Project  Contact  The  contact  for 
additional  information  on  this  program 


is  Duane  Ragaii,  Office  for  Victtim  of 
Crime  (OVC)  at  202/724-5947. 

Project  Title:  Family  Violence 
Prevention 

Goal/Objective:  To  provide  public 
education  and  awareness  about  family 
violence  to  segments  of  the  population 
not  involved  in  the  issue  of  family 
violence  prevention. 

Background:  The  Task  Force  on 
Families  in  Crisis  (TFPC)  is  a  national 
volunteer  organization  that  has  been 
working  on  issues  affecting  the 
American  family.  TFFC  has  received 
two  awards  from  the  Office  for  Victims 
of  Crime  (OVC)  to  perform  woric  in  the 
area  of  family  violence  prevention. 
TFFC  has  developed  educational  and 
public  awareness  materials  which  are 
addressed  to  segments  of  the  population 
not  actively  involved  in  family  violence 
spouse  abuse  issues.  Such  organizations 
include  the  religious  community,  civic 
groups  and  organizations,  and  men's 
and  women's  service  clubs. 

Program  Description:  The  Task  Force 
on  Families  in  Crisis  (TFFC).  the  current 
grantee,  will  continue  the  efforts 
initiated  during  the  fu-st  two  years  of 
this  project.  The  project  will  continue  to 
develop  community  plans  to  strengthen 
families  and  to  provide  public  education 
and  awareness  about  the  dynamics  of 
family  violence  and  effective  methods  of 
early  intervention  and  prevention.  TFFC 
will  focus  and  intensify  their  efforts  on 
educating  the  religious  community  on 
the  dynamics  of  family  violence,  how  to 
recognize  it  and  offer  help  to  the  victim, 
the  family,  and  the  abuser,  as 
recommended  in  the  Attorney  General's 
Task  Force  on  Family  Violence  Final 
Report 

Grant  Period,  Award  Amount  and 
Eligibility  Criteria:  The  grant  period  for 
this  project  is  12  months.  BJA  will 
transfer  $150,000  to  the  Office  for 
Victims  of  Crime  (OVC)  to  support  this 
project 

Project  Contact-  The  contact  for 
additional  information  on  this  program 
is  Susan  Dawson.  Office  for  Victims  of 
Crime  (OVC)  at  202/724-5983. 

Program  Title:  National  Victim 
Assistance  Program  Development  and  . 
Technical  Assistance  Project. 

Goal/Objective:  To  support  the 
development  and  implementation  of 
criminal  justice  victim  assistance 
programs  and  projects. 

Background:  The  National 
Organization  for  Victim  Assistance     ■ 
(NOVA)  has  been  providing  training  and 
technical  assistance  to  BJA  grantees 
under  previous  grant  awards.  The 
training  and  technical  assistance  visits 
have  supported  both  the  development 
and  implementation  of  programs  and 


projects  which  provide  assistance  to 
victims  of  crime. 

Program  Description:  NOVA  will 
continue  to  provide  targeted  training 
and  technical  assistance  to  BJA  block 
grant  recipient  organizations.  These 
efforts  will  support  the  development  and 
implementation  of  criminal  justice 
programs  and  projects  which  provide 
services  to  victims  of  crime.  In  addition, 
the  project  will  also  identify  and 
examine  at  least  20  programs  which 
have  implemented  the  majority  of  the 
program  elements  of  the  model  program 
guidelines.  Ten  of  the  programs  will  be 
selected  to  receive  technical  assistance 
&om  NOVA  and  will  be  publicized  as  a 
resource  "model  program"  or  referral 
source  in  the  fleld.  NOVA  will  also 
prepare  a  model  Program  Brief  during 
the  project  period. 

Grant  Period,  Award  Amount  and 
Eligibility  Criteria:  The  grant  period  will 
be  12  months.  The  award  amount  for 
this  project  is  $275,000.  The  award  will 
be  to  the  National  Organization  for 
Victim  Assistance  (NOVA). 

Project  Contact  The  BJA  contact  for 
additional  information  on  this  program 
is  John  Veen  at  202/272-4801. 

Program  Title:  Sexual  Assault 
Awareness  Training. 

Goal /Objective:  To  provide  sexual 
assault  prevention  training  to  the 
General  Federation  of  Women's  Gubs 
(GFWC)  membership. 

Background:  GFWC  is  an  organization 
with  a  proven  record  of  working  closely 
with  law  enforcement  in  crime 
prevention  and  public  education 
awareness  efforts.  The  organization  has 
experience  in  building  coalitions  at 
various  levels  to  attack  problems  and 
support  programs.  GFWC  will  join 
forces  with  the  FBI  for  a  two-year 
program  which  will:  1.  increase 
awareness  of  the  complexity  of  sexual 
assault  issues  and  the  behavior  of 
sexual  offenders;  2.  help  to  reduce  the 
opportunity  for  GFWC  members,  their 
families  and  communities  to  fall  victim 
to  a  sexual  assault;  and  3.  implement 
actions  to  meet  the  needs  and  rights  of 
sexual  assault  victims. 

Program  Description:  As  part  of  the 
overall  GFWC/FBI  program,  the  Office 
for  Victims  of  Crime  (OVC)  will  fund  a 
training  conference  at  the  FBI  Academy 
in  Quantico,  Virginia,  for  GFWC  state 
volunteers  and  leaders  concerning  the 
complexity  of  sexual  assault  and  to 
forge  a  partnership  at  the  state  and  local 
levels  between  the  GFWC  and  the  FBI. 
The  volunteer  chairmen  will  then 
implement  the  "GFWC/FBI  Sexual 
Assault  Awareness/Victim  Assistance 
Program"  by  working  with  the  GFWC 


state  presidents  who  provide  training 
opportunities  at  the  state  and  district 
levels,  promoting  new  sexual  assault 
information  in  50  state  publications  and 
in  other  media,  providing  technical 
.assistance  to  clubs  as  requested,  and 
.working  with  FBI  coordinators  and  other 
statewide  groups  to  sponsor  seminars/ 
training  opportunities  at  the  state, 
district  and  local  levels. 

Grant  Period,  Award  Amount  and 
Eligibility  Criteria:  The  grant  period  for 
this  national  awareness  training  and 
information  dissemination  effort  will  be 
six  months.  BJA  will  transfer  $35,000  to 
the  Office  for  Victims  of  Crime  (OVC)  to 
support  this  project 

Project  Contact  The  contact  for 
additional  information  on  this  program 
is  Susan  Stanley.  Office  for  Victims  of 
Crime  (OVC)  at  202/272-5600. 

Program  Title:  Law  Enforcement 
Victims  Assistance. 

Goal  Objective:  To  improve  police- 
based  victim  assistance  activities. 

Background:  In  March  1984,  the 
National  Organization  of  Black  Law 
Enforcement  Executives  (NOBLE)  began 
a  project  to  assist  large  municipal  police 
departments  in  designing  and  . 
implementing  police-based  victim 
assistance  activities.  The  project  was  an 
outgrowth  of  the  recommendations  of 
the  President's  Task  Force  on  Victims  of 
Crime.  The  President's  Task  Force 
identified  four  reconmiendations  for 
police  agencies  and  NOBLE 
incorporated  those  four 
recommendations  into  a  list  of  core 
objectives  for  an  ideal  law  enforcement 
victim  assistance  program.  An 
additional  13  optional  objectives  were 
also  recommended  for  police  agencies. 
The  objectives  apply  to  both  the  patrol 
and  investigative  divisions  of  the  police 
department. 

Program  Description:  NOBLE's  goal 
has  been  to  design  and  implement 
police-based  victim  assistance  programs 
in  large  municipal  police  departments.  A 
•special  emphasis  of  the  project  has  been 
to  assist  inner  city  minority  crime 
victims.  Under  this  grant  NOBLE  will 
provide  technical  assistance  to  the  12 
host  agencies  which  were  developed 
under  previous  grants.  The  technical 
assistance  will  include:  1.  developing 
training  programs  for  minority 
community  leaders  in  six  host  cities;  2. 
'developing  and  implementing  a  uniform 
evaluation  component  for  the  12  host 
agencies;  3.  training  the  host  agencies  on 
the  provisions  of  the  Victims  of  Crime 
Act  of  1984,  as  amended:  and  4.  issues 
awareness  and  information  exchange. 

In  addition.  NOBLE  will  continue  to:  1. 
assist  the  host  agencies  in  developing 
training  material  and  written  guidelines 


for  victims;  2.  facilitate  information 
between  host  agencies;  and  3.  network 
with  allied  organizations  that  have 
interest  in  victim  assistance. 

Grant  Period,  Award  Amount  and 
Eligibility  Criteria:  The  grant  period  for 
this  project  is  12  months. 

BJA  will  transfer  $15,000  to  the  Office 
for  Victims  of  Crime  (OVC)  to  support 
this  project. 

Project  Contact  The  contact  for 
additional  information  on  this  program 
is  Susan  Stanley,  Office  for  Victims  of 
Crime  (OVC)  at  202/272-6500. 

Subtitle  Vn— Crime  Prevention 

Program  Title:  National  Citizen's 
Crime  Prevention  Campaign. 

Goal  Objective:  To  continue 
promotion  of  "McGruff,"  the  nationally 
recognized  symbol  for  crime  prevention, 
and  the  National  Citizen's  Crime 
Prevention  Campaign,  by  developing 
and  disseminating  crime  prevention 
materials  through  public  service 
advertising  for  T.V.,  radio,  and 
newsprint;  to  provide  national,  state  and 
local  technical  assistance  and  training; 
to  provide  a  clearinghouse  for 
dissemination  of  crime  prevention 
materials  to  the  public;  to  conduct 
national  state  workshops  for  the  crime 
prevention  practitioner;  and  to  continue 
the  efforts  of  drug  prevention  through 
demand  reduction  by  the  training  of 
Drug  Enforcement  Administration  (DEA) 
Regional  Field  Coordinators. 

Background:  Crime  prevention  is 
practiced  by  millions  of  citizens  to 
reduce  crime  and  the  fear  of  crime  in 
their  homes,  conmiunities,  and 
businesses  throughout  this  nation: 
Neighborhood  Watch  in  Urban/Rural 
communities.  Business  Watch,  Teen 
Programs,  Programs  for  the  Elderly, 
Arson  Prevention,  Safe  Homes  for  Kids, 
or  Home  Security.  Citizens  and  law 
enforcement  are  working  together  with 
other  local  government  and  community 
resources. 

The  National  Citizen's  Crime 
Prevention  Campaign  provides  national 
focus  on  these  diverse  efforts.  Initiated 
in  1978  by  the  Department  of  Justice  and 
the  National  Advertising  Cotmcil,  Inc.,  it 
continues  today  with  funding  provided 
by  the  Bureau  of  Justice  Assistance 
(BJA)  and  the  private  sector.  The 
Secretariat  for  the  "McGruff'  campaign 
and  its  administrator  is  the  National 
Crime  Prevention  Council  (NCPC),  a 
non-profit  organization  that  provides 
technical  assistance,  training,  and 
materials  to  support  state,  local,  and 
national  programs,  and  the  National 
Crime  Prevention  Coalition. 

Under  a  cooperative  agreement  with 
BJA,  the  National  Crime  Prevention 
Council  develops,  distributes  and 


promotes  crime  prevention  public 
service  announcements,  drug  abuse 
prevention  through  demand  reduction, 
and  technical  assistance/training  and 
materials  to  support  citizens'  activities 
aimed  at  reducing  crime  and  the  fear  of 
crime. 

Program  Description/Application: 
Through  this  BJA/NCPC  cooperative 
agreement  the  following  objectives  will 
be  achieved: 

•  Continuation  of  the  National 
"McGruff'  Campaign.  Current  national 
issues  identified  by  state  and  local 
governments  and  national  associations 
will  be  translated  into  media  campaigns 
and  supported  by  quality  follow-up 
materials.  Over  $55  million  worth  of  free 
advertising  will  be  secured  in  FY  89 
from  this  BJA  effort.  Drug  prevention 
targeting  kids  6-12  years  of  age  will  also 
be  a  major  initiative. 

•  Distribution  of  crime  prevention 
public  awareness  and  positive  action 
opportunities  through  "How  to  Kits," 
newsletters,  monographs,  and  booklets. 

•  Technical  assistance,  limited  to  six 
months,  directed  at  states  to  provide  for 
cost-effective  dissemination  of 
information  to  local  governments, 
communities,  and  citizens.  Block  grant 
recipients  will  again  be  targeted, 
including  state  crime  prevention 
associations  and  program  members, 
coalition  members,  and  citizens  seeking 
advice  and  assistance. 

Assistance  to  citizens,  states,  etc.  will 
be  provided  through: 

•  A  National  Resource  Library  which 
contains  oven  1,500  volimies  and  over 
100  different  crime  prevention  topics; 

•  A  Computerized  Information  Center 
that  contains  over  5,000  plus  crime 
prevention  programs,  the  largest 
comprehensive  database  of  crime 
prevention  in  the  United  States; 

•  A  comprehensive  package  of  crime 
prevention  materials  designed 
specifically  for  BJA  block  grant 
recipients  and  crime  prevention 
practitioners; 

•  National/state  topical  workshops 
and  seminars  on  crime  prevention.  "They 
will  include:  Comprehensive  Planning 
Skills,  Neighborhood  Watch,  Crime 
Prevention  for  Youth,  Resource 
Development  and  Data  Analysis; 

•  A  partnership  with  "National  Night 
Out"; 

•  The  continuation  of  a  drug 
prevention  effort  in  demand  reduction 
by  BJA,  NCPC  and  DEA  to  provide 
training  to  DEA  Regional  Field 
Coordinators,  develop  and  promote 
Sport-Super  Star  PSA's,  and  assist  DEA- 
sponsored  drug  prevention  activities; 

•  A  national  research  and  policy 
forum  for  the  crime  prevention 
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practitoner.  Efforts  would  include:  one 
National  Roundtable  Workshop  for  state 
association  and  state  policy  makers; 
development  of  crime  prevention  "How 
to  Kits";  a  state  advisory  council  for 
guidance  of  NCPC  and  national  issues, 
and  various  task  forces  called  by  B]A/ 
NCPC  to  focus  on  speciBc  issues  or 
problems; 

•  A  continuation  of  the  National    , 
Association  of  Stock  Car  Racers        j 
(NASCAR]  partnership  focusing  on 
Personal  Service  Agreements  (PSA's) 


with  wcepiiTed  super  stars,  McGruff  at 
the  Races  wMi  90  local  tracks,  and  drug 
prevention  decals  displayed  on  20,000 
race  cars;  and 

•  Continue  to  provide  Secretariat 
service  to  the  Crime  Prevention 
CoaiitioB. 

Application:  The  National  Crime 
Prevention  Council  will  submit  a 
continuing  application  by  July  1, 1988. 

Grant  Period,  Award  Amount,  and 
Eligibility  Criteria:  The  cooperative 
agreement  with  the  National  Crime 


Prevention  Council  is  being  continued. 
This  cooperative  agreement  is  for  a 
period  of  12  months  (October  1, 1988 
through  September  30, 1989)  in  the 
amount  of  $1,700,000. 

Project  Contact:  The  BJA  contact  for 
additional  information  on  this  program 
is  Ronald  M.  Steger  at  202/724-8374. 
Charies  P.  Smith. 
Acting  Director. 
[FR  Doa  8&-«279  Filed  4-28-B8;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart27 
[Fm.-3369-«] 

Program  Fraud  CIvN  Remedies 

aoency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule.  I 

summary:  This  Hnal  rule  implements  the 
Program  Fraud  Civil  Remedies  Act  of 
1986.  This  Act  authorizes  certain  federal 
agencies,  including  EPA,  through 
administrative  procedures,  to  impose 
civil  penalties  and  assessments  against 
any  person  who  makes  a  false  claim  or 
statement  to  EPA. 

EFFECTIVE  DATE:  These  regulations  are 

effective  on  May  27, 198& 

FOR  FURTMER  INFORMATION  CONTACR 

Maria  Diamond,  Esq.,  Office  of  General 

Counsel,  Inspector  General  Division, 

U.S.  Environmental  Protection  Agency, 

401  M  Street,  SW.  (LE-132I), 

Washington,  DC  20460.  Telephone:  (202) 

475-6660. 

SUPPLEMENTARY  INFORMATION:  The 

Program  Fraud  Civil  Remedies  Act  (the 
Act),  Pub.  L  No.  99-509,  was  enacted  on 
October  21. 1986.  as  sections  6103-6104 
of  the  Omnibus  Budget  ReconciUation 
Act  of  1986,  to  be  codified  at  31  U.S.C. 
3801-3812.  The  Act  establishes  a  new 
administrative  remedy  against  persons 
who  submit  false  claims  or  written 
statements  to  the  Environmental 
Protection  Agency,  as  well  as  certain 
other  Federal  agencies.  This  remedy  is 
in  addition  to  any  criminal,  civil  or 
administrative  remedies  presenUy 
available  to  EPA  by  statute,  regulation, 
contract  or  other  procedure.  In  general, 
any  person  who  submits  a  claun.  not  in 
excess  of  $150,000,  or  a  written 
statement  to  EPA,  knowing  or  with 
reason  to  know  that  it  is  false,  fictitious, 
or  fraudulent,  is  liable  for  a  penalty  of 
up  to  $5,000  per  claim  or  statempnt,  and 
for  an  assessment  of  up  to  double  the 
amount  falsely  claimed. 

The  Act  requires  each  affected  federal 
agency  to  promulgate  rules  and 
regulations  to  implement  the  provisions 
of  the  Act  The  Senate  Governmental 
Affairs  Committee  stated  in  its  report  on 
the  Act  that  it  "expects  that  the 
regulations  would  be  substantially 
uniform  throughout  government."  S.  Rep. 
No.  99-212,  99th  Cong.,  1st  Sess.  12 
(1986).  To  promote  this  uniformity 
throughout  government,  the  President's 
Coimcil  on  Integrity  and  Efficiency 
distributed  a  draft  model  regulation  to 
its  members  requesting  comments.  An 
inter-agency  workgroup,  including  a 


representative  from  EPA,  reviewed  the 
comments  and  revised  the  draft 
regulation.  On  March  6, 1987,  the 
Chairman  of  the  Council  distributed  the 
final  model  regulation.  On  September  18. 
1987,  the  Vice  Chairman  of  the  Council 
distributed  changes  to  the  model 
regulation  in  response  to  public 
comments  on  proposed  rules  published 
by  other  agencies.  EPA  published  its 
proposed  rule  (the  model  regulation,  as 
amended,  with  certain  procedural 
modifications]  on  November  6, 1987  (52 
FR  43030). 

EPA  received  one  comment.  This 
comment  took  issue  with  the  definition 
of  "benefit"  as  that  term  is  used  in 
connection  with  the  definition  of 
"statement"  Specifically,  the  comment 
points  out  that  the  definition  of 
"statement"  requires  that  the  United 
States  Government  provide  some 
portion  of  the  money  or  property  for  the 
benefit  in  order  for  a  false  statement  to 
obtain  that  benefit  to  be  actionable 
under  the  statute  and  its  implementing 
regulations.  Thus,  the  comment  states 
that  the  definition  of  "benefit"  which 
means  "anything  of  value,  including  but 
not  limited  to  any  advantage, 
preference,  privilege,  license,  permit 
favorable  decision,  ruling,  status,  or  loan 
guarantee"  is  too  broad  because  the 
government  does  not  necessarily 
provide  any  money  or  property  in 
connection  with  each  of  the  benefits 
listed. 

After  careful  consideration,  we  have 
concluded  that  the  term  "benefit"  as 
defined  in  the  regulation,  as  it  is  used  in 
the  definition  of  "statement"  is 
consistent  with  the  intent  of  the  statute. 
Regardless  of  how  broadly  "benefit"  is 
defined,  actions  for  false  statements 
with  respect  to  a  benefit  fit>m  EPA  may 
only  be  brought  if  the  statement  meets 
the  definition  of  "statement"  in  the 
regulation.  Thus,  an  actionable  false 
statement  must  be  made  with  respect  to 
a  benefit  from  EPA.  but  only  if  EPA 
"provides  any  portion  of  the  money  or 
property  *  *  *  for  such  *  *  *  benefit 
•  *  *."  Defining  "benefit"  broadly  does 
not  circumvent  this  qualification  in  the 
definition  of  "statement"  Thus,  no 
changes  were  made  to  the  definition  of 
"benefit"  in  the  regulation. 

Executive  Cider  12291 

EPA  has  determined  that  this  rule  is 
not  a  major  rule  for  the  purposes  of 
Executive  Order  12291.  It  does  not  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  it  will  not  cause  a  major 
increase  in  costs  or  prices  for  consumers 
or  others;  and  it  will  not  have  any 
significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 


ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Therefore,  a  regulatory  impact 
analysis  has  not  been  prepared. 

Regulatory  Flexibility  Analysis 

We  have  determined  that  the 
regulation  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
business  entities  and,  therefore,  we  have 
not  prepared  a  regulatory  flexibility 
analysis  in  accordance  with  the 
Regulatory  Flexibility  Act  of  1980, 5 
U.S.C.  801-611.  While  some  of  the 
penalties  and  assessments  imposed  by 
EPA  could  have  an  impact  on  small 
businesses  and  other  small  entities,  we 
do  not  believe  that  a  substantial  number 
of  these  small  entities  will  be 
significandy  affected  by  this  regulation. 

Paperworic  Reduction  Act  of  1980 

We  have  determined  that  this 
regulation  does  not  contain  any  specific 
information  collection  or  recordkeeping 
requirements  as  defined  by  the 
Paperwork  Reduction  Act  of  1980. 

List  of  Subjects  in  40  CFR  Part  27 

Administrative  practice  and    ' 
procedure,  Assessments,  False  claims. 
False  statements.  Penalties. 

Date:  April  2a  1988. 
Lae  M.  Tbooiaa, 
Administrator. 

For  the  reasons  set  out  in  the 
Preamble,  Tide  40,  Chapter  I, 
Subchapter  A  of  the  Code  of  Federal 
Regulations  amended  as  follows: 

1.  In  Tide  40  of  the  Code  of  Federal 
Regulations,  a  new  Part  27 — Program 
Fraud  Civil  Remedies — is  added  to  read 
as  follows: 

PART  27— PROGRAM  FRAUD  CIVIL 
REMEDIES 

27.1  Basis  and  purpose. 

27.2  Definitions. 

27.3  Basis  for  civil  penalties  and 
assessments.  - 

27.4  Investigation. 

27.5  Review  by  the  reviewing  offidaL 

27.6  Prerequisites  for  issuing  a  complaint 

27.7  Complaint 

273    Service  of  complaint 

27.9  Answer. 

27.10  Default  upon  failure  to  file  an  answer. 

27.11  Referral  of  complaint  and  answer  to 
the  presiding  officer. 

27.12  Notice  of  hearing. 

27.13  Parties  to  the  hearing. 

27.14  Separation  of  functions; 

27.15  Ex  parte  contacts. 

27.16  Disqualification  of  the  reviewing 
official  or  presiding  officer. 

27.17  Rights  of  parties. 

27.18  Authority  of  the  presiding  officer. 


27.19  Prehearing  conferences. 

27.20  Disclosure  of  docimients. 

27.21  Discoveiy. 

27.22  Exchange  of  witness  lists,  statements, 
and  exhibits. 

27.23  Subpoenas  for  attendance  at  hearing. 

27.24  Protective  order. 

27.25  Fees. 

27.28    Form,  filing  and  service  of  papers. 

27.27  Computation  of  time. 

27.28  Motions. 

27.29  Sanctions. 

27.30  The  hearing  and  burden  of  proof. 

27.31  Determining  the  amount  of  penalties 
and  assessments. 

27.32  Location  of  hearing. 

27.33  Witnesses. 

27.34  Evidence. 

27.35  The  record. 
'27.36    Post-hearing  briefs. 

27.37  Initial  decision. 

27.38  Reconsideration  of  initial  decision. 

27.39  Appeal  to  authority  head. 

27.40  Stays  ordered  by  the  Department  of 
Justice. 

27.41  Stay  pending  appeal. 

27.42  ludidal  review. 

27.43  Collection  of  dvil  penalties  and 
assessments. 

27.44  Ri{^t  to  administrative  offset. 

27.45  Deposit  in  Treasury  of  United  States. 

27.46  Compromise  or  settlement. 

27.47  Limitations. 

27.48  Delegated  functions. 
.     Authority:  31  U.S.C  3809. 

'927.1    Baste  and  purpose. 

(a)  Basia.  This  part  implements  the 
Program  Fraud  Civil  Remedies  Act  of 
1986,  Pub.  L  No.  99-509,  sections  6101- 
6104. 100  Stat  1874  (October  21, 1986).  to 
be  codified  at  31  U.S.C  3601-3812.  31 
U.S.C  3809  of  the  statute  requires  each 

■  authority  head  to  promulgate  regulations 
necessary  to  implement  the  provisions 
of  the  statute. 

(b)  Purpose.  This  part  (1)  establishes 
administrative  prdcedures  for  imposing 

.  civil  penalties  and  assessments  against 
persons  who  make,  submit  or  present 

.  or  cause  to  be  made,  submitted,  or 
presented,  false,  fictitious,  or  fraudulent 
claims  or  written  statements  to  the 
Environmental  Protection  Agency,  and 
(2)  specifies  the  hearing  and  appeal 
rights  of  persons  subject  to  allegations 
of  liability  for  such  penalties  and 
assessments. 

927,2    DefkiMone 

Administrative  Law  Judge  means  an 
administrative  law  judge  in  the 
Authority  appointed  pursuant  to  5  U.S.C 
3105  or  detailed  to  the  Authority 
pursuant  to  5  U.S.C.  3344. 

Administrator  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency. 

Authority  means  the  United  States 
Environmental  Protection  Agency. 

Authority  head  means  the 
'  Administrator  of  a  judicial  officer. 


Benefit  means,  in  the  context  of 
"statement"  anything  of  value, 
including  but  not  limited  to  any 
advantage,  preference,  privilege,  license, 
permit  favorable  decision,  ruling,  status, 
or  loan  guarantee. 

Claim  means  any  request  demand,  or 
submission — 

(a)  Made  to  the  Authority  for 
property,  services,  or  money  (including 
money  representing  grants,  loans, 
insiu-ance,  or  benefits); 

(b)  Made  to  a  recipient  of  property, 
services,  or  money  from  the  Authority  or 
to  a  party  to  a  contract  with  the 
Authority — 

(1)  For  property  or  services  if  the 
United  States— 

(i)  Provided  such  property  or  services; 

(ii)  Provided  any  portion  of  the  funds 
for  the  purchase  of  such  property  or 
services;  or 

(tii)  Will  reimburse  such  recipient  or 
party  for  the  purchase  of  such  property 
or  services;  or 

(2)  For  the  payment  of  money 
(including  money  representing  grants. 
loans,  insurance,  or  benefits)  if  the 
United  States— 

(i)  Provided  any  portion  of  the  money 
requested  or  demanded;  or 

(ii)  Will  reimburse  such  recipient  or 
party  for  any  portion  of  the  money  paid 
on  such  request  or  demand;  or 

(c)  Made  to  tiie  Authority  which  has 
the  effect  of  decreasing  an  obligation  to 
pay  or  account  for  property,  services,  or 
money. 

Complaint  means  the  administrative 
complaint  served  by  the  reviewing 
official  on  the  defendant  under  §  27.7. 

Defendant  means  any  person  alleged 
in  a  complaint  under  S  27.7  to  be  liable 
for  a  civil  penalty  or  assessment  under 
§27.3. 

Government  means  the  United  States 
Government. 

Hearing  Clerk  means  the  Hearing 
Clerk.  A-110.  United  States 
Environmental  Protection  Agency.  401 M 
St.  SW.,  Washington.  DC  20460. 

Individual  means  a  natural  person. 

Initial  decision  means  the  written 
decision  of  the  presiding  officer  reqtiired 
by  S  27.10  or  §  27.37,  and  includes  a 
revised  initial  decision  issued  following 
a  remand  or  a  motion  for 
reconsideration. 

Investigating  official  means  the 
Inspector  General  of  the  United  States 
Environmental  Protection  Agency  or  an 
officer  or  employee  of  the  Office  of 
Inspector  General  designated  by  the 
Inspector  General  and  serving  in  a 
position  for  which  the  rate  of  basic  pay 
is  not  less  than  the  minimum  rate  of 
basic  pay  for  grade  GS-IO  under  the 
General  Schedule. 


Judicial  officer  means  an  attorney 
who  is  a  permanent  or  temporary 
employee  of  the  Authority  designated  by 
the  Administrator  to  serve  as  judicial 
officer  and  who  may  perform  other 
duties  within  the  Authority  but  shall  not 
be  employed  by  any  program  office 
direcUy  associated  with  the  type  of 
violation  at  issue  in  the  proceeding. 

Knows  or  has  reason  to  know  means 
that  a  person,  with  respect  to  a  claim  or 
statement — 

(a)  Has  actual  knowledge  that  the 
claim  or  statement  is  false,  fictitious,  or 
fraudulent 

(b)  Acts  in  deliberate  ignorance  of  the 
truth  or  falsity  of  the  claim  or  statement 
or 

(c)  Acts  in  reckless  disregard  of  the 
truth  or  falsity  of  the  claim  or  statement 

Makes,  wherever  it  appears,  shall 
include  the  terms  presents,  submits,  and 
causes  to  be  made,  presented,  or 
submitted.  As  the  context  requires, 
making  or  mode  shall  likewise  include 
the  corresponding  forms  of  such  terms. 

Person  means  any  individual. 
partnership,  corporation,  association,  or 
private  organization,  and  includes  the 
plural  of  those  terms. 

Presiding  officer  means  the 
administrative  law  judge  designated  by 
the  Chief  administrative  law  judge  to 
serve  as  presiding  officer. 

Representative  means  an  attorney 
who  is  a  member  in  good  standing  of  the 
bar  of  any  State.  Territory,  or 
possession  of  the  United  States  or  of  die 
District  of  Columbia  or  the 
Commonwealth  of  Puerto  Rico,  or  other 
representative  who  must  conform  to  the 
standards  of  conduct  and  ethics 
required  of  practitioners  before  the 
courts  of  the  United  States. 

Reviewing  official  means  the  General 
Counsel  of  die  Authority  or  his  designee 
who  is — 

(a)  Not  subject  to  supervision  by,  or 
required  to  report  to,  the  investigating 
official; 

(b)  Not  employed  in  the  organizational 
unit  of  the  Authority  in  whic^  the 
investigating  official  is  employed;  and 

(c)  Serving  in  a  position  for  which  the 
rate  of  basic  pay  is  not  less  than  the 
minimum  rate  of  basic  pay  for  grade  . 
GS-16  under  the  General  Schedule. 

Statement  means  any  representation, 
certification,  affirmation,  document 
record,  or  accounting  or  bookkeeping 
entry  made — 

(a)  With  respect  to  a  claim  or  to 
obtain  the  approval  or  payment  of  a 
claim  (including  relating  to  eligibility  to 
make  a  claim);  or 

(b)  Widi  respect  to  (including  relating 
to  eligibility  for) — 
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(1)  A  contract  writli.  or  a  bid  or 
proposal  for  a  contract  with:  or 

(2)  A  grant,  loan,  or  benefit  from, 
the  Authority,  or  any  State,  political 
subdivision  of  a  State,  or  other  party,  if 
the  United  States  Government  provides 
any  portion  of  the  money  or  property 
under  such  contract  or  for  such  grant, 
loan,  or  benefit,  or  if  the  Government 
will  reimburse  such  State,  political 
subdivision,  or  party  for  any  portion  of 
the  money  or  property  under  such 
contract  or  for  such  grant,  loan,  or 
benefit 

S27J    Baste  for  civNpanaWM  and  j 


(a)  Claims.  (1)  Except  as  provided  in 
paragraph  (c)  of  this  section,  any  person 
who  makes  a  claim  that  the  person 
knows  or  has  reason  to  know — 

(i)  Is  false,  fictitious,  or  fraudulent; 

(ii)  Includes  or  is  supported  by  any 
written  statement  which  asserts  a 
material  fact  which  is  false,  fictitious,  or 
fraudulent; 

(iii)  Includes  or  is  supported  by  any 
written  statement  that — 

(A)  Omits'a  material  fact; 

(B)  Is  false,  fictitious,  or  fraudulent  as 
a  result  of  such  omission;  and 

(C)  Is  a  statement  in  which  the  person 
making  such  statement  has  a  duty  to 
include  such  material  fact;  or 

(iv)  Is  for  payment  for  the  provision  of 
property  or  services  which  the  person 
has  not  provided  as  claimed, 
shall  be  subject,  in  addition  to  any  other 
remedy  that  may  be  prescribed  by  law. 
to  a  dvil  penalty  of  not  mor^  than  $5,000 
for  each  such  claim. 

(2]  Each  voucher,  invoice,  claim  form, 
or  other  individual  request  or  demand 
for  property,  services,  or  money 
constitutes  a  separate  claim. 

(3)  A  claim  shall  be  considered  made 
to  the  Authority,  recipient,  or  party 
when  such  claim  is  actually  made  to  an 
an  agent,  fiscal  intermediary,  or  other 
entity,  including  any  State  or  political 
subdivision  thereof,  acting  for  or  on 
behalf  of  the  Authority,  recipient,  or 
party. 

(4)  Each  claim  for  property,  services, 
or  money  is  subject  to  a  civil  penalty 
regardless  of  whether  such  property, 
services,  or  money  is  actually  delivered 
or  paid. 

(5)  If  the  Government  has  made  any 
payment  (including  transferred  property 
or  provided  services)  on  a  claim,  a 
person  subject  to  a  civil  penalty  under 
paragraph  (a)(l]  of  this  section,  shall 
also  be  subject  to  an  assessment  of  not 
more  than  twice  the  amount  of  such 
claim  or  that  portion  thereof  that  is 
determined  to  be  in  violation  of 
paragraph  (a)(1)  of  this  section.  Such 
assessment  shall  be  in  lieu  of  damages 


sustained  by  the  Government  because  of 
such  claim. 

(b)  Statements.  (1)  Except  as  provided 
in  paragraph  (c)  of  this  section,  any 
person  who  makes  a  written  statement 
that— 

(i)  The  person  knows  or  has  reason  to 
know — 

(A)  Asserts  a  material  fact  which  is 
false,  fictitious,  or  fraudulent;  or 

(B)  Is  false,  fictitious,  or  fraudulent 
because  it  omits  a  material  fact  that  the 
person  making  the  statement  has  a  duty 
to  include  in  such  statement;  and 

(ii)  Contains  or  is  accompanied  by  an 
express  certification  or  affirmation  of 
the  truthfulness  and  accuracy  of  the 
contents  of  the  statement, 
shall  be  subject,  in  addition  to  any  other 
remedy  that  may  be  prescribed  by  law. 
to  a  civil  penalty  of  not  more  than  $5,000 
for  each  such  statement 

(2)  Each  written  representation. 
certification,  or  affirmation  constitutes  a 
separate  statement 

(3)  A  statement  shall  be  considered 
made  to  the  Authority  when  such 
statement  is  actually  made  to  an  agent 
fiscal  intermediary,  or  other  entity, 
including  any  State  or  political 
subdivision  thereof,  acting  for  or  on 
behalf  of  such  Authority. 

(c)  No  proof  of  specific  intent  to 
defraud  is  required  to  establish  Hability 
imder  this  section. 

(d)  In  any  case  in  which  it  is 
determined  that  more  than  one  person  is 
liable  for  making  a  claim  or  statement 
under  this  section,  each  such  person 
may  be  held  liable  for  a  civil  penalty 
under  this  section. 

(e)  In  any  case  in  which  it  is 
determined  that  more  than  one  person  is 
liable  for  making  a  claim  tmder  this 
section  on  which  the  Government  has 
made  payment  (including  transferred 
property  or  provided  services),  an 
assessment  may  be  imposed  against  any 
such  person  or  joinUy  and  severally 
against  any  combination  of  luch 
persons. 

927.4    kivwtiQation, 

(a)  If  the  investigating  official 
concludes  that  a  subpoena  pursuant  to 
the  authority  conferred  by  31  U.S.C 
3804(a)  is  warranted— 

(1)  The  subpoena  so  issued  shall 
notify  the  person  to  whom  it  is 
addressed  of  the  authority  under  which 
the  subpoena  is  issued  and  shall  identify 
the  records  or  docimients  sought 

(2)  The  investigating  officialmay 
designate  a  person  to  act  on  his  or  her 
behalf  to  receive  the  docimients  sought; 
and 

(3)  The  person  receiving  such 
subpoena  shall  be  required  to  tender  to 
the  investigating  official  or  the  person 


designated  to  receive  the  documents  a 
certification  that  the  documents  sought 
have  been  produced,  or  that  such 
documents  are  not  available  and  the 
reasons  therefor,  or  that  such 
documents,  suitably  identified,  have 
been  withheld  based  upon  the  assertion 
of  an  identified  privilege. 

(b)  If  the  investigating  official 
concludes  that  an  action  under  the 
Program  Fraud  Civil  Remedies  Act  may 
be  warranted,  the  investigating  official 
shall  submit  a  report  containing  the 
findings  and  conclusions  of  sudi 
investigation  to  the  reviewing  official. 

(c)  Nothing  in  this  section  shall 
preclude  or  limit  an  investigating 
official's  discretion  to  defer  or  postpone 
a  report  or  referral  to  the  reviewing 
official  to  avoid  interference  with  a 
criminal  investigation  or  prosecution. 

(d)  Nothing  in  this  section  modifies 
any  responsibility  of  an  investigating 
official  to  report  violations  of  criminal 
law  to  the  Attorney  General. 

§27.5    Review  by  the  reviewing  offlciaL 

(a)  If,  based  on  the  report  of  the 
investigating  official  under  S  27.4(b).  the 
reviewing  official  determines  that  there 
is  adequate  evidence  to  believe  that  a 
person  is  liable  under  §  27.3  of  this  part, 
the  reviewing  official  shall  transmit  to 
the  Attorney  General  a  written  notice  of 
the  reviewing  official's  intention  to  issue 
a  complaint  under  {  27.7. 

(b)  Such  notice  shall  include — 

(1)  A  statement  of  the  reviewing 
official's  reasons  for  issuing  a  complaint; 

(2)  A  statement  specifying  the 
evidence  that  supports  the  allegations  of 
liability; 

(3)  A  description  of  the  claims  or 
statements  upon  which  the  allegations 
of  liability  are  based: 

(4)  An  estimate  of  the  amount  of 
money  or  the  value  of  property,  services, 
or  other  benefits  requested  or  demanded 
in  violation  of  {  27.3  of  this  part 

(5)  A  statement  of  any  exculpatory  or 
mitigating  circumstances  that  may  relate 
to  the  claims  or  statements  known  by 
the  reviewing  official  or  the 
investigating  official;  and 

(6)  A  statement  that  there  is  a 
reasonable  prospect  of  collecting  an 
appropriate  amount  of  penalties  and 
assessments. 

S27.6    Prarequtoltes  for  lewjlno  a 


(a)  The  reviewing  official  may  issue  a 
complaint  under  (  27.7  only  if— 

(1)  The  Department  of  Justice 
approves  the  issuance  of  a  complaint  in 
written  statement  described  in  31  U.S.C. 
3803(b)(1).  and 


(2)  In  the  case  of  allegations  of 
liability  under  S  27.3(a]  with  respect  to  a 
claim,  the  reviewing  official  determines 
that  widi  respect  to  such  claim  or  a 
group  of  related  claims  submitted  at  the 
same  time  such  claim  is  submitted  (as 
defined  in  paragraph  (b)  of  this  section), 
the  amount  of  money  or  the  value  of 
property  or  services  demanded  or 
requested  in  violation  of  S  27.3(a)  does 
not  exceed  $150,000. 

(b)  For  the  purposes  of  this  section,  a 
related  group  of  claims  submitted  at  the 
same  time  shall  include  only  those 
claims  arising  from  the  same  transaction 
(e.^..  grant  loan,  application,  or 
contract)  that  are  submitted 
simultaneously  as  part  of  a  single 
request  demand,  or  submission. 

(c)  Nothing  in  this  section  shall  be 
construed  to  limit  the  reviewing 
official's  authority  to  join  in  a  single 
complaint  against  a  person,  claims  that 
are  unrelated  or  were  not  submitted 
simultaneously,  regardless  of  the 
amount  of  money,  or  the  value  of 
property  or  services,  demanded  or 
requested. 

S27.7    Comptaint 

(a)  On  or  after  the  date  the 
Department  of  Justice  approves  the 
issuance  of  a  complaint  in  accordance 
vrith  31  U.S.C  3803(b)(1).  the  reviewing 
official  may  serve  a  complaint  on  the 
defendant  as  provided  in  S  27.8. 

(b)  The  complaint  shall  state — 

(1)  The  allegations  of  liability  against 
the  defendant  including  the  statuory 
basis  for  liability,  an  identification  of 
the  claims  or  statements  that  are  the 
basis  for  the  alleged  liability,  and  the 
reasons  why  liability  allegedly  arises 
from  such  claims  or  statements; 
■  (2)  the  maximum  amount  of  penalties 
and  assessments  for  which  the 
defendant  may  be  held  liable; 

(3)  Instructions  for  filing  an  answer  to 
request  a  hearing,  including  a  specific 
statement  of  the  defendant's  right  to 
request  a  hearing  by  filing  an  answer 
and  to  be  represented  by  a 
representative;  and 

(4)  That  failure  to  file  an  answer 
within  30  days  of  service  of  the 
complaint  will  result  in  the  imposition  of 
the  maximum  amount  of  penalties  and 
a'ssessments  without  right  to  appeal  as 
provided  in  {  27.10. 

(c)  At  the  same  time  the  reviewing 
official  serves  the  complaint  he  or  she 
shall  serve  the  defendant  with  a  copy  of 
these  regulations. 

9  27  J    Service  of  oomptaint 

(a)  Service  of  a  complaint  must  be 
made  by  certified  or  registered  mail  or 
by  delivery  in  any  manner  authorized  by 
Rule  4(d)  of  the  Federal  Rules  of  Civil 


Procedure.  Service  is  complete  upon 
receipt. 

(b)  Proof  of  service,  stating  the  name 
and  address  of  the  person  on  whom  the 
complaint  was  served,  and  the  manner 
and  date  of  service,  may  be  made  by — 

(1)  Affidavit  of  the  individual  serving 
the  complaint  by  delivery; 

(2)  A  United  States  Postal  Service 
return  receipt  card  acknowledging 
receipt  or 

(3)  Written  acknowledgment  of  receipt 
by  the  defendant  or  his  or  her 
representative. 

9  27.9    Answer. 

(a)  The  defendant  may  request  a 
hearing  by  filing  an  answer  with  the 
reviewing  official  within  30  days  of 
service  of  the  complaint.  An  answer 
shall  be  deemed  to  be  a  request  for 
hearing. 

(b)  In  the  answer,  the  defendant — 

(1)  Shall  admit  or  deny  each  of  the 
allegations  of  liability  made  in  the 
complaint 

(2)  Shall  state  any  defense  on  which 
the  defendant  intends  to  rely; 

(3)  May  state  any  reasons  why  the 
defendant  content^  that  the  penalties 
and  assessments  should  be  less  than  the 
statutory  maximum;  and 

(4)  Shall  state  the  name,  address,  and 
telephone  number  of  the  person 
authorized  by  the  defendant  to  act  as 
defendant's  representative,  if  any. 

(c)  If  the  defendant  is  unable  to  file  an 
answer  meeting  the  requirements  of 
paragraph  (b)  of  this  section  within  the 
time  provided,  the  defendant  may. 
before  the  expiration  of  30  days  from 
service  of  the  complaint  file  with  the 
reviewing  official  a  general  answer 
denying  liability  and  requesting  a 
hearing,  and  a  request  for  an  extension 
of  time  within  which  to  file  an  answer 
meeting  requirements  of  paragraph  (b) 
of  this  section.  The  reviewing  official 
shall  file  prompdy  with  the  hearing  clerk 
the  complaint  the  general  answer 
denying  Uability,  and  the  request  for  an 
extension  of  time  as  provided  in  t  27.11. 
Upon  assignment  to  a  presiding  officer, 
the  presidhig  officer  may.  for  good  cause 
shown,  grant  the  defendant  up  to  30 
additional  days  within  which  to  file  an 
answer  meeting  the  requirements  of 
paragraph  (b)  of  this  section. 

927.10    Default  upon  failure  to  file  an 


(a)  If  the  defendant  does  not  file  an 
answer  within  the  time  prescribed  in 

§  27.9(a).  the  reviewing  official  may  file 
the  complaint  with  the  hearing  clerk  as 
provided  in  9  27.11. 

(b)  Upon  assignment  of  the  complaint 
to  a  presiding  officer,  the  presiding 
officer  shall  prompUy  serve  on 


defendant  in  the  manner  prescribed  in 
9  27.8.  a  notice  that  an  initial  decision 
will  be  issued  under  this  section. 

(c)  The  presiding  officer  shall  assume 
the  facts  alleged  in  the  complaint  to  be 
true.  and.  if  such  facts  establish  liability 
imder  9  27.3,  the  presiding  officer  shall 
issue  an  initial  decision  imposing  the 
maximum  amount  of  penalties  and 
assessments  allowed  under  the  statute. 

(d)  Except  as  otherwise  provided  in 
this  section,  by  failing  to  file  a  timely 
answer,  the  defendant  waives  any  right 
to  further  review  of  the  penalties  and 
assessments  imposed  under  paragraph 
(c)  of  this  section,  and  the  initial 
decision  shall  become  final  and  binding 
upon  the  parties  30  days  after  it  is 
issued. 

(e)  If.  before  such  an  initial  decision 
becomes  final,  the  defendant  files  a 
motion  seeking  to  reopen  on  the  grounds 
that  extraordinary  circumstances 
prevented  the  defendant  from  filing  an 
answer,  the  initial  decision  shall  be 
stayed  pending  the  presiding  officer's 
decision  on  the  motion. 

(f)  If.  on  such  motion,  the  defendant 
can  demonstrate  extraordinary 
circumstances  excusing  the  failue  to  file 
a  timely  answer,  the  presiding  officer 
shall  withdraw  the  initial  decision  in 
paragraph  (c)  of  this  section,  if  such  a 
decision  has  been  issued,  and  shall 
grant  the  defendant  an  opportunity  to 
answer  the  complaint 

(g)  A  decision  of  the  presiding  officer 
denying  a  defendant's  motion  under 
paragraph  (e)  of  this  section,  is  not 
subject  to  reconsideration  tmder  9  27.38. 

(h)  The  defendant  may  appeal  to  the 
authority  head  the  decision  denying  a 
motion  to  reopen  by  filing  a  notice  of 
appeal  within  15  days  after  the  presiding 
officer  denies  the  motion.  The  timely 
filing  of  a  notice  of  appeal  shall  stay  the 
initial  decision  until  the  authority  head 
decides  the  issue. 

(i)  If  the  defendant  files  a  timely 
notice  of  appeal,  the  presiding  officer 
shall  forward  the  record  of  the 
proceeding  to  the  authority  head. 

(j)  The  authority  head  shall  decide 
expeditiously  whether  extraordinary 
circumstances  excuse  the  defendant's 
failure  to  file  a  timely  answer  based 
solely  on  the  record  before  the  presiding 
officer. 

(k)  If  the  authority  head  decides  that 
exfraordinary  circimistances  excused 
the  defendant's  failure  to  file  a  timely 
answer,  the  authority  head  shall  remand 
the  case  to  the  presiding  officer  with 
instructions  to  grant  the  defendant  an 
opportimity  to  answer. 

(1)  If  the  authority  head  decides  that 
the  defendant's  failure  to  file  a  timely 
answer  is  not  excused,  the  authority 
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head  shall  reinstate  the  initial  decision 
of  the  presiding  officer,  which  shall 
become  Bnal  and  bim&ig  upon  the 
parties  30  days  after  the  authority  head 
issues  such  decision. 


§27.11    ttofMrtfofceufvWntand 
totiM 


(a)  Upon  receipt  of  an  answer,  the 
reviewing  official  shall  file  the 
complaint  and  answer  with  the  hearing 
clerk. 

(b]  The  hearing  clerk  shall  forward  Uie 
comi^aint  and  answer  to  the  Chief 
adn^aistrative  law  judge  who  shall 
assign  himself  or  herself  or  another 
adrainistrative  law  judge  as  presiding 
officer.  The  presiding  officer  riiall  then 
obtain  the  complaint  and  answer  from 
the  Chief  adnuniBtrative  law  judge  and 
notify  the  parties  of  his  or  her 
assiyiment. 

S  27.12    NottecofliMrino. 

(a]  When  the  presiding  officer  obtains 
the  complaint  and  answer,  the  presiding 
officer  shall  promptly  serve  a  notice  of 
hearing  upon  the  defendant  in  the 
manner  prescribed  by  S  27A  At  the 
same  time,  the  presiding  officer  shall 
send  a  copy  of  such  notice  to  the 
representative  for  the  GovenimenL 

(b]  Such  notice  shall  include — 

(1)  The  date,  time  and  place,  and  the 
nature  of  the  hearing; 

(2)  The  legal  authority  and  jurisdiction 
imder  which  the  hearing  is  to  be  held; 

(3)  llie  mattns  of  fact  and  law  to  be 
asserted; 

(4)  A  description  of  the  procedures  for 
the  conduct  of  the  hearing; 

(5]  The  name,  address,  and  telephone 
number  of  the  representative  of  the 
Govenunenl  and  of  Qxe  defendant,  if 
any;  and 

(6)  Such  other  matters  as  the  presiding 
officer  deems  appropriate. 

(c]  Hie  presiding  officer  shall  issue 
the  notice  of  hearii^  at  least  twenty  (20) 
days  prior  to  the  date  set  for  the  honri^g 


$27.13    PartlwIeWieli— ling, 

(a)  The  parties  to  die  hearing  shall  be 
the  defendant  and  the  Aetfaority. 

(b)  Kimiant  to  31  U.S.a  37S0(c)tS).  a 
private  plaintiff  under  the  False  Chins 
Act  may  participate  in  these 
proceetfings  to  die  extent  aafliorized  by 
the  provisions  of  that  Act 


(27.14    nilliilMuilof 

(a)  The  biveatigatiag  official,  the 
reviewteg  official,  and  any  enp4<^ee  or 
agent  of  the  Aa^Mdty  «vho  takes  pert  in 
investfeatiag.  ptepaxing.  or  preseating  a 
particalar  case,  may  Bot.  in  each  case  or 
a  faokMlty  selaled  case— 

(1)  rartidpate  in  the  kearios  ae  the 
presiding  officer. 


(2)  Participate  ot  advise  in  the  iiutial 
decision  or  the  review  of  the  initial 
decision  by  the  anthortty  head,  except 
as  a  witness  or  a  representatiye  in 
public  proceediogr,  or 

(3)  Make  the  collection  of  penalties 
and  assessments  under  31  U.S.C  3606. 

[b]  Neither  the  presiding  officer  nor 
judicial  officer  shall  be  responsible  to, 
or  subject  to  the  supervision  or  direction 
of  the  investigating  official  or  the 
reviewing  official. 

(c)  Except  as  provided  in  para^vph 
(a)  of  this  section,  the  representative  for 
the  Government  may  be  employed 
anywhere  in  the  authority,  including  in 
the  offices  of  either  the  investigating 
official  or  the  reviewing  official. 


{27.15    Ex  I 

No  party  or  person  (except  employees 
of  the  presiding  officer's  office)  shall 
communicate  in  any  way  with  the 
presiding  officer  on  any  matter  at  issue 
in  a  case,  unless  on  notice  and 
opportunity  for  all  parties  to  participate. 
This  provision  does  not  prohibit  a 
person  or  party  from  inquiring  about  the 
status  of  a  case  or  asking  routine 
question  concerning  administrative 
functions  or  proceduies. 

S27.1C   QjajuairflcaBon  of  ttte  rs^issilng 
official  or  pfssMInQ  oHIosr. 

(a)  A  reviewing  official  or  presiding 
officer  in  a  partiodar  case  may 
disqualify  himself  or  herself  at  any  time. 

(b)  A  party  may  file  a  motion  for 
disqualification  at  a  reviewing  official  or 
presiding  officer  with  ttie  hearing  clerk. 
Such  motion  shaU  be  accompanied  by 
an  affidavit  ■H«»ging  personal  bias  or 
other  reason  for  disquaHficatioo. 

(c)  Such  notion  and  affidavit  shall  be 
filed  within  15  days  of  dw  party's 
discovery  of  reasons  requiring 
disqualification,  or  such  objections  shall 
be  deemed  waived. 

(d)  Sacfa  affidavit  shall  state  specific 
facts  that  support  the  per^s  belief  that 
personal  bias  or  other  reason  for 
disqnalificatioa  exists  and  the  time  and 
drcuoistances  of  the  party's  discovery 
of  such  facts.  It  shall  be  aocoayMnied  by 
a  certificate  of  Ae  represeatstiv«  of 
record  4hat  it  is  onde  hi  good  faith. 

(e)  Upon  the  fihng  of  such  a  ssotioa 
and  affidavit  the  presiding  officer  diall 
proceed  no  further  in  the  case  until  he  or 
she  reselves  the  metter  of 
disqualification  in  accordance  widi 
para9<apti  (f)  of  this  section. 

(f)(1)  If  the  piesidktg  officer 
detemioes  that  the  reviewing  <fficial  is 
disqualified  becaase  ^e  reviewing 
official  could  not  have  SMde  an 
impartial  detemunatioB  pursaant  to 
9  27.5(a),  &e  iHresi(&ig  officer  JkaB 
dismiss  the  coraplaat  wi&OHt  prer«fioe. 


(2)  If  the  presiding  officer  disqualifies 
himself  or  herself,  ^  case'shaU  be 
reassigned  promptly  to  mother 
presic^og  officer. 

(3)  If  the  presiding  officer  denies  a 
motion  to  d^qualify,  the  authority  bead 
may  determine  the  matter  only  as  part 
of  his  or  her  review  of  the  initial 
decision  upon  appeal,  if  any. 

S  27.17    RIglrts  Of  partiaa. 

Except  as  otiKrwise  limited  by  diis 
Part  all  pcrrties  may — 

(a)  Be  aooompanied.  represented,  and 
advised  by  a  representative; 

(b)  Participate  in  any  omiference  held 
by  the  presiding  officer 

(c)  Conduct  ^sooveiy; 

(d)  Agree  to  stipulations  of  fact  or 
law,  which  riiall  be  made  part  of  the 
record; 

(e)  Present  evidence  relevant  to  the 
issues  at  the  hearing; 

(f)  Present  and  cross-examine 
witnesses; 

(g)  Present  oral  arguments  at  the 
hearing  as  permitted  by  the  presiding 
officer,  and 

(h)  Submit  written  briefs  and 
proposed  findings  of  fact  and 
conclusions  of  law  after  the  hpagng 

S27.1t    Authofltyoflhopresldinsoffieer. 

(a)  The  presiding  officer  shall  conduct 
a  fair  and  impartial  hearing,  avoid 
delay,  maintain  order,  and  assure  that  a 
record  of  the  proceeding  is  made. 

(b)  The  presiding  officer  has  the 
authority  to^ 

(1)  Set  and  change  the  date,  time,  and 
place  of  the  hearing  upon  reasonable 
notice  to  the  parties; 

(2)  Continue  or  recess  the  Imnring  in 
whole  or  in  part  for  a  reasonable  period 
of  time; 

(3)  Hold  conferences  to  identify  or 
simplify  the  issues,  or  to  consider  other 
matters  that  may  aid  in  the  expeditious 
disposition  of  the  proceeding; 

(4)  Administer  oaths  and  affimatians: 

(5)  Issue  subpoenas  requiring  the 
attendance  of  witnesses  and  the 
production  <^  documents  at  depositions 
or  at  hearii^; 

{6)  Sale  OB  motioBS  and  other 
proaedural  matterr. 

(7)  Regulate  the  aoope  and  tio^  of 
discovery; 

(8)  Regulate  the  course  of  the  hetiring 
and  At  ooaduct  of  lepresentattves  and 
partiaa: 

(9)  Examine  witnesses; 

(10)  Receive,  rule  on,  exclude,  or  limit 
evidence; 

(11)  OpoD  motion  of  a  party,  take 
official  notice  of  fscts; 

(12)  Upon  motion  of  a  party,  decide 
cases,  in  whole  or  in  part,  by  stmunary 


judgment  where  there  is  no  disputed 
issue  of  material  fact; 

(13)  Conduct  any  conference, 
argument  or  hearing  on  motions  in 
person  or  by  telephone;  and 

(14)  Exercise  such  other  authorify  as 
is  necessary  to  carry  out  the 
responsibilities  of  the  presiding  officer 
under  this  Part 

(c)  The  presiding  officer  does  not  have 
the  authorify  to  find  Federal  statutes  or 
regulations  invalid. 

§  27.19    PrshearinQ  conferences. 

(a)  The  presiding  officer  may  schedule 
prehearing  conferences  as  appropriate. 

(b)  Upon  the  motion  of  any  party,  the 
presiding  officer  shall  schedule  at  least 
one  prehearing  conference  at  a 
reasonable  time  in  advance  of  the 
hearing. 

(c)  The  presiding  officer  may  use 
pre'hearing  conferences  to  discuss  the 
following: 

(1)  Simplification  of  the  issues; 

(2)  The  necessify  or  desirabilify  of 
amendments  to  the  pleadings,  including 
the  need  for  a  more  definite  statement; 

(3)  Stipulations  and  admissions  of  fact 
as  to  the  contents  and  authenticify  of 
documents; 

(4)  Whether  the  parties  can  agree  to 
submission  of  the  case  on  a  stipulated 
record; 

(5)  Whether  a  party  chooses  to  waive 
appearance  at  an  oral  hearing  and  to 
submit  only  documentary  evidence 
(subject  to  the  objection  of  other  parties) 
and  written  argument; 

(6)  Limitation  of  the  number  of 
witnesses; 

(7)  Scheduling  dates  for  the  exchange 
of  witness  lists  and  of  proposed 
exhibits; 

(8)  Discovery, 

(9)  The  time  and  place  for  the  hearing; 
and 

(10)  Such  other  matters  as  may  tend  to 
expedite  the  fair  and  just  disposition  of 
the  proceedings. 

(d)  The  presiding  officer  may  issue  an 
order  containing  all  matters  agreed  upon 
by  the  parties  or  ordered  by  the 
presiding  officer  at  a  prehearing 
conference. 

S  27.20    Disclosure  of  documents. 

(a)  Upon  written  request  to  the 
reviewing  official,  the  defendant  may 
review  any  relevant  and  material 
documents,  transcripts,  records,  and 
other  materials  that  relate  to  the 
allegations  set  out  in  the  complaint  and 
upon  which  the  findings  and  conclusions 
of  the  investigating  official  under 
i  27.4(b)  are  based,  unless  such 
documents  are  subject  to  a  privilege 
under  Federal  law.  Upon  payment  of 


fees  for  duplication,  the  defendant  may 
obtain  copies  of  such  documents. 

(b)  Upon  written  request  to  the 
reviewing  official,  the  defendant  also 
may  obtain  a  copy  of  all  exculpatory 
information  in  the  possession  of  the 
reviewing  official  or  investigating 
official  relating  to  the  allegations  in  the 
complaint  even  if  it  is  contained  in  a 
document  that  would  otherwise  be 
privileged.  If  the  document  would 
otherwise  be  privileged,  only  that 
portion  containing  exculpatory 
information  must  be  disclosed. 

(c)  The  notice  sent  to  the  Attorney 
General  &om  the  reviewing  official  as 
described  in  S  27.5  is  not  discoverable 
under  any  circumstances. 

(d)  The  defendant  may  file  a  motion  to 
compel  disclosure  of  the  documents 
subject  to  the  provisions  of  this  section. 
Such  a  motion  may  only  be  filed 
following  the  filing  of  an  answer 
pursuant  to  S  27.9. 

$27.21    DIseovery. 

(a)  The  following  types  of  discovery 
are  authorized: 

(1)  Requests  for  production  of 
documents  for  inspection  and  copying; 

(2)  Requests  for  admissions  of  the 
authenticify  of  any  relevant  document  or 
of  the  truth  of  any  relevant  fact 

(3)  Written  interrogatories;  and 

(4)  Depositions. 

(b)  For  the  purpose  of  this  section  and 
S$  27.22  and  27.23,  the  term 
"documents"  includes  information, 
documents,  reports,  answers,  records, 
accounts,  papers,  and  other  data  and 
documentary  evidence.  Nothing 
contained  herein  shall  be  interpreted  to 
require  the  creation  of  a  document 

(c)  Unless  mutually  agreed  to  by  the 
parties,  discovery  is  available  only  as 
ordered  by  the  presiding  officer.  Ilie 
presiding  officer  shall  regulate  the 
timing  of  discovery. 

(d)  Motions  for  discovery.  (1)  A  party 
seeking  discovery  may  file  a  motion 
which  shall  be  accompanied  by  a  copy 
of  the  requested  discovery,  or  in  the 
case  of  depositions,  a  summary  of  the 
scope  of  the  proposed  deposition. 

(2)  Within  ten  days  of  service,  a  party 
may  file  an  opposition  to  the  motion 
and/or  a  motion  for  protective  order  as 
provided  in  {  27.24. 

(3)  The  presiding  officer  may  grant  a 
motion  for  discovery  only  if  he  finds  that 
the  discovery  sought — 

(i)  Is  necessary  for  the  expeditious, 
fair,  and  reasonable  consideration  of  the 
issues; 

(ii)  Is  not  unduly  costly  or 
burdensome; 

(iii)  Will  not  unduly  delay  the 
proceeding;  and 


(iv)  Does  not  seek  privileged 
information. 

(4)  The  burden  of  showing  that 
discovery  should  be  allowed  is  on  the 
party  seeking  discovery. 

(5)  The  presiding  officer  may  grant 
discovery  subject  to  a  protective  order 
under  S  27.24. 

(e)  Depositions.  (1)  If  a  motion  for 
deposition  is  granted,  the  presiding 
officer  shall  issue  a  subpoena  for  die 
deponent  which  may  require  the 
deponent  to  produce  documents.  The 
subpoena  shall  specify  the  time  and 
place  at  which  the  deposition  will  be 
held. 

(2)  The  parfy  seeking  to  depose  shall 
serve  the  subpoena  in  the  manner 
prescribed  in  $  27.8. 

(3)  The  deponent  may  file  a  motion  to 
quash  the  subpoena  or  a  motion  for  a 
protective  order  within  ten  days  of 
service. 

(4)  The  parfy  seeking  to  depose  shall 
provide  for  the  taking  of  a  verbatim 
transcript  of  the  deposition,  which  it 
shall  make  available  to  all  other  parties 
for  inspection  and  copying. 

(f)  Each  parfy  shall  bear  its  own  costs 
of  discovery. 

S  27.22    Exdtangs  of  witness  Hsts, 
statements  snd  exMbtts. 

(a)  At  least  15  days  before  the  hearing 
or  at  such  other  time  as  may  be  ordered 
by  the  presiding  officer,  the  parties  shall 
exchange  witness  Usts,  copies  of  prior 
statements  of  proposed  witnesses,  and 
copies  of  proposed  hearing  exhibits, 
including  copies  of  any  written 
statements  that  the  parfy  intends  to 
offer  in  lieu  of  live  testimony  in 
accordance  with  S  27.33(b).  At  the  time 
the  above  documents  are  exchanged, 
any  party  that  intends  to  rely  on  the 
transcript  of  deposition  testimony  in  lieu 
of  live  testimony  at  the  hearing,  if 
permitted  by  the  presiding  officer,  shall 
provide  each  party  with  a  copy  of  the 
specific  pages  of  the  transcript  it  intends 
to  introduce  into  evidence. 

(b)  If  a  party  objects,  the  presiding 
officer  shall  not  admit  into  evidence  the 
testimony  of  any  witness  whose  name 
does  not  appear  on  the  witness  list  or 
any  exhibit  not  provided  to  the  opposing 
parfy  as  provided  above  unless  the 
presiding  officer  finds  good  cause  for  the 
failure  or  that  there  is  not  prejudice  to 
the  objecting  party. 

(c)  Unless  another  parfy  objects 
witldn  the  time  set  by  the  presiding 
officer,  documents  exchanged  in 
accordance  with  paragraph  (a)  of  this 
section  shall  be  deemed  to  be  authentic 
for  the  purpose  of  admissibility  at  the 
hearing. 


isin 
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(a)  A  party  wi«hing  to  proaire  the 
appearance  and  testunoay  of  any 
individual  at  the  hearing  may  feqyeat 

that  the  prpaiHing  nffirrar  JMne  a 

subpoena. 

(b)  A  subpoena  requiring  the 
attendance  and  testimony  of  an 
individual  may  also  require  the  ' 
individual  to  produce  documenta  at  the 
hearing. 

(c)  A  party  seeldi^g  a  subpoena  shall 
^e  a  written  request  therefor  not  less 
than  15  days  before  the  date  fixed  for 
the  hearing  unless  otherwise  allowed  by 
the  presiding  ofBcer  for  good  cause 
shown.  Swjj  request  shall  specify  any 
documents  to  be  produced  aod  shall 
designate  the  witnesses  and  describe 
the  address  and  location  thereof  wiA 
sufficient  particularity  to  permit  sodi 
witnesses  to  be  found. 

(d)  The  subpoena  shall  specify  the 
time  and  place  at  whicfa  the  witness  is  to 
appear  and  any  docnments  the  wituess 
is  to  produce. 

(e)  T%e  party  seeiciag  tbe  subpoena 
shall  serve  it  in  the  ma/wmmr  prescribed 
in  9  27.a.  A  subpoena  on  a  parfy  or  upon 
an  individual  under  the  control  of  a 
party  may  be  served  by  first  class  mail. 

(f)  A  party  or  the  individual  to  whoa 
the  subpoena  is  directed  may  file  a 
motion  to  quash  the  subpoena  within  tea 
days  after  service  or  on  or  before  Ibe 
time  specified  in  the  subpoena  for 
complisooe  if  it  is  iess  than  ten  tiays 
after  service.  , 


S  27.24 

(a)  A  party  or  a  prospective  witness  or 
deponent  may  file  a  motion  for  a  i 
protective  order  with  respect  to 
discovery  sought  by  a  party  or  with 
respect  to  the  hearing,  seekiag  to  limit 
the  availability  or  disclosure  of 
evidence. 

(b)  In  issuing  a  protective  osder,  the 
presiding  officer  may  malce  any  order 
which  justice  requires  to  protect  a  party 
or  person  from  annoyaoce. 
embarrassment  oppression,  or  undue 
burden  or  expense,  including  one  or 
more  of  the  following: 

(1)  That  the  discovery  not  be  had: 

(2)  That  &e  discovery  may  be  had 
only  on  specified  terms  and  conditions, 
including  a  designation  of  the  time  or 
place; 

(3)  lliat  fte  discovery  may  be  had 
only  through  a  method  of  ^scevety 
other  than  that  requested; 

(4)  That  certain  matters  aet  be 
inquired  into,  or  that  the  scope  of 
discovery  be  lisuSed  to  certsiB  soatters; 

(5)  That  diacavery  be  conducted  wiA 
no  one  piesent  except  persons 
designated  by  the  presiding  officer 


(6)  Taat  tne  oontents  of  discovery  or 
evidence  be  sealed; 

(7)  That  a  deposltioii  after  being 
sealed  be  opened  onfy  by  order  of  the 
presiding  ofCcei, 

(8)  That  a  trade  secret  or  o&er 
confidentiel  research,  development,  or 
commercial  infbnnation,  or  facts 
pertaining  to  any  crinnnal  investigation, 
proceeding,  or  otfier  administrative 
investigation  not  be  disclosed  or  be 
disclosed  onfy  in  a  designated  way;  or 

(9)  That  the  parties  simultaneously  file 
specified  docionents  or  information 
enclosed  in  sealed  envelopes  to  be 
opened  as  directed  by  the  presiding 
officer. 

927.2S    FSaSL 

The  party  requesting  s  subpoena  shall 
pay  ^  cost  of  the  fees  and  aiileage  of 
any  witness  subpoenaed  in  the  amounts 
that  would  be  payable  to  a  witness  in  a 
proceeding  in  United  States  District 
Court.  A  check  for  witness  fees  and 
mileage  shall  accompany  the  subpoena 
when  served,  except  that  when  a 
subpoena  is  issued  on  behalf  of  the 
Authority,  a  check  for  witness  Cees  and 
mileage  need  not  accompeity  the 
subpoena. 


927.26    Fera^ Wm ■■! sw ilus of < 

(a)  Form. — (1)  Docunents  filed  with 
the  hearing  clerk  shall  include  an 
original  and  two  copies. 

(2)  The  first  page  of  every  (heading 
and  paper  filed  in  the  proceeding  shaH 
contain  a  caption  setting  forUi  flie  title 
of  the  action,  the  oase  number  trasigned 
by  the  hearing  clerk,  and  a  designation 
of  the  paper  (e.^.,  motion  to  qoasfa 
subpoena). 

(3)  Every  pleadii^  and  paper  shall  be 
signed  by,  and  shall  contain  the  address 
and  telephone  number  of,  the  party  or 
the  person  on  whose  bdialf  tire  paper 
was  filed,  or  his  or  her  representative. 

(4)  Papers  aie  considered  filed  when 
they  are  naSed.  Date  of  mailtug  my  be 
established  by  a  certificate  bom  the 
party  or  its  representative  or  by  proof 
that  the  decunrent  was  sent  by  certified 
or  registered  mafl. 

(b)  Senrrce.  A  party  filing  a  document 
with  the  hearing  clerk  shaB,  at  the  time 
of  filing,  serve  a  copy  of  such  document 
on  every  other  party.  Service  upon  any 
partyof  any  document,  other  4^  those 
required  to  be  served  as  prescribed  in 

\  27.8,  shall  be  made  by  delrveiing  a 
copy  or  by  placiqg  a  copy  xAUbe 
document  in  the  United  States  mail, 
postage  prepaid  and  addressed,  to  the 
party's  last  known  address.  When  a 
party  is  represented  by  a  representative, 
service  shall  be  srade  upon  such 
representative  in  lieu  of  the  actnid  party. 


(c)  Proof  cf  service.  A  certificate  of 
the  hidividual  serving  the  document  by 
personal  defirery  or  by  mail,  setting 
forth  the  manner  of  service.  aliaU  be 
proof  of  service. 

927.27   Coiwpulalsii  otlfcaa. 

(a)  in  computing  any  period  of  time 
under  this  Part  or  in  an  order  issued 
thsieunder,  tire  tkne  begins  with  the  day 
followng  the  act,  event,  or  default,  and 
includes  the  last  day  of  tire  period,- 
imless  it  is  a  Saturday,  Simday,  or  legal 
holiday  observed  by  the  Federal 
government  in  whidi  event  it  includes 
the  next  business  day. 

(b3  When  the  period  of  time  allowed  is 
less  than  seven  dajrs,  intermediate 
Saturdays.  Snndsys,  and  legal  holidays 
observed  by  the  Federal  government 
shall  be  excluded  from  the  computation. 

(c)  When  a  document  has  been  served 
or  issued  by  placing  it  in  the  mail,  an 
additional  five  days  will  be  added  to  the 
time  permitted  for  any  response. 


927.27 

(a)  Any  application  to  tfie  presiding 
officer  fOT  an  order  or  ruling  shaU  be  by 
motion.  Motions  shril  state  the  relief 
sought  the  authority  relied  upon,  and 
the  facU  alleged,  and  shall  be  filed  with 
hearing  cleik  and  served  on  aU  other 
parties. 

(b)  Except  for  motions  made  during  a 
prehearing  conference  or  at  the  hearing, 
all  motions  shaB  be  in  writing.  The 
presiihng  officer  may  require  ftat  oral 
motions  be  reduced  to  writing. 

(c)  Within  15  days  after  a  written 
motion  is  served,  or  such  other  time  as 
may  be  fixed  by  the  presiding  officer, 
any  party  may  file  a  response  to  such 
motion. 

(d)  The  presiding  officer  may  not  grant 
a  wiitteu  motion  before  the  time  for 
filing  responses  thereto  has  expired, 
except  upon  consent  of  the  parties  or 
following  a  hearing  on  the  motion,  but 
may  overrule  or  deny  such  motion 
without  awaiting  a  response. 

(e)  "Qie  preaidBig  officer  shaQ  make  a 
reasonable  effort  to  dispose  of  all 
outstanding  motions  prior  to  the 
beginning  of  the  hearing. 


(27.29 

(a)  The  presiding  officer  may  sanction 
a  person,  induding  any  party  or 
representative  for — 

(1)  Failing  to  compfy  with  an  order, 
rule,  ur  procedure  governing  die 
proceeding; 

(2)  Fafling  to  prosecute  or  defend  an 
action;  or 

(3)  Engaging  hi  odier  misconduct  diat 
interferes  with  the  speedy,  orderly,  or 
fair  conduct  of  the  hearing. 


(b)  Any  such  sanction,  including  but 
not  limited  to  those  listed  in  paragraphs 
(c),  (d),  and  (e)  of  this  section,  shall 
reasonably  relate  to  the  severity  and 
nature  of  the  failure  or  inisconduct 

(c)  When  a  party  fails  to  comply  with 
an  order,  including  an  order  for  taking  a 
deposition,  the  production  of  evidence 
within  the  party's  control,  or  a  request 
for  admission,  the  presiding  officer 
may — 

(1)  Draw  an  inference  in  favor  of  the 
requesting  party  with  regard  to  the 
information  sought; 

(2)  In  the  case  of  requests  for 
admission,  deem  each  matter  of  which ' 
an  admission  is  requested  to  be 
admitted; 

(3)  Prohibit  the  party  failing  to  comply 
with  such  order  fiom  introducing 
evidence  concerning,  or  otherwise 
relying  upon,  testimony  relating  to  the 
information  sought  and 

(4)  Strike  any  part  of  the  pleadings  or 
other  submissions  of  the  party  failing  to 
comply  with  such  request. 

(d)  VI  a  party  faUs  to  prosecute  or 
defend  an  action  under  this  part 
commenced  by  service  of  a  notice  of 
hearing,  the  presiding  officer  may 
dismiss  the  action  or  may  issue  an 
initial  decision  imposing  penalties  and 
assessments. 

(e)  The  presiding  officer  may  refuse  to 
consider  any  motion,  request  response, 
brief  or  other  document  which  is  not 
filed  in  a  timely  fashion. 

9  27<30    The  iMarIng  and  Imrdsn  of  proof. 

(a)  The  presiding  officer  shall  conduct 
a  hearing  on  the  record  in  order  to 
determine  whether  the  defendant  is 
liable  for  a  civil  penalty  or  assessment 
under  9  27.3  and,  if  so,  the  appropriate 
amount  of  any  such  civil  penalty  or 
assessment  considering  any  aggravating 
or  mitigating  factors. 

(b)  "The  Authority  shall  prove 
defendant's  liability  and  any 
aggravating  factors  by  a  preponderance 
of  the  evidence. 

(c)  The  defendant  shall  prove  any 
affirmative  defenses  and  any  mitigating 
factors  by  a  preponderance  of  the 
evidence. 

(d)  The  hearing  shall  be  open  to  the 
public  unless  otherwise  ordered  by  the 
presiding  officer  for  good  cause  shown. 

9  27.31    DetsrminlnQ  tlw  aiTKMint  of 
penaltlssand  ssssssnisnti. 

(a)  In  determining  an  appropriate 
amount  of  civil  penalties  and 
assessments,  the  presiding  officer  and 
the  authority  head,  upon  appeal,  should 
evaluate  any  circumstances  that 
mitigate  or  aggravate  the  violation  and 
shoidd  articulate  in  their  opinions  the 
reasons  that  support  the  penalties  and 


assessments  they  impose.  Because  of  the 
intangible  costs  of  fraud,  the  expense  of 
investigating  such  conduct  and  the  need 
to  deter  others  who  might  be  similariy 
tempted,  ordinarily  double  damages  and 
a  significant  civil  penalty  should  be 
imposed. 

fb]  Although  not  exhaustive,  the 
following  factors  are  among  those  that 
may  influence  the  presiding  officer  and 
the  authority  head  in  determining  the 
amount  of  penalties  and  assessments  to 
impose  widi  respect  to  the  misconduct 
{i.e.,  the  false,  fictitious,  or  fraudulent 
claims  or  statements)  charged  in  the 
complaint 

(1)  The  number  of  false,  fictitious,  or 
fraudulent  claims  or  statements; 

(2)  The  time  period  over  which  sudi 
claims  or  statements  were  made; 

(3)  The  degree  of  the  defendant's 
culpability  with  respect  to  the 
misconduct 

(4)  The  amount  of  money  or  the  value 
of  the  property,  services,  or  benefit 
falsely  claimed; 

(5)  The  value  of  the  Government's 
actual  loss  as  a  result  of  the  misconduct 
including  foreseeable  consequential 
damages  and  the  costs  of  investigation; 

(6)  The  relationship  of  the  amount 
imposed  as  civil  penalties  to  the  amount 
of  the  Government's  loss; 

(7)  The  potential  or  actual  impact  of 
the  misconduct  upon  national  defense, 
public  health  or  safety,  or  public 
confidence  in  the  management  of 
Government  programs  and  operations, 
including  particularly  the  impact  on  the 
intended  beneficiaries  of  such  programs; 

(8)  Whether  the  defendant  has 
engaged  in  a  pattern  of  the  same  or 
similar  misconduct 

(9)  Whether  the  defendant  attempted 
to  conceal  the  misconduct 

(10)  The  degree  to  which  the 
defendant  has  involved  others  in  ths 
misconduct  or  in  concealing  it 

(11)  Where  the  misconduct  of 
employees  or  agents  is  imputed  to  the 
defendant  the  extent  to  which  the 
defendant's  practices  fostered  or 
attempted  to  preclude  such  misconduct 

(12)  Whether  die  defendant 
cooperated  in  or  obstructed  an 
investigation  of  the  misconduct 

(13)  Whether  the  defendant  assisted 
in  identifying  and  prosecuting  other 
wrongdoers; 

(14)  The  complexity  of  the  program  or 
transaction,  and  the  degree  of  the 
defendant's  sophistication  with  respect 
to  it  including  the  extent  of  the 
defendant's  prior  participation  in  the 
program  or  in  similar  transactions; 

(15)  Whether  the  defendant  has  been 
found,  in  any  criminal  civiL  or 
administrative  proceeding  to  have 
engaged  in  similar  misconduct  or  to 


have  dealt  dishonestiy  with  the 
Government  of  the  United  States  or  of  a 
State,  directiy  or  indirectiy:  and 

(16)  The  need  to  deter  the  defendant 
and  others  fiom  engaging  in  the  same  or 
similar  misconduct 

(c)  Nothing  in  this  section  shall  be 
construed  to  limit  the  presiding  officer 
or  the  authority  head  from  considering 
any  other  factors  that  in  any  given  case 
may  mitigate  or  aggravate  the  offense 
for  which  penalties  and  assessments  are 
imposed. 

927.32    Locatton  Of  hearing. 

(a)  The  hearing  may  be  held — 

(1)  In  any  judkial  district  of  the 
United  States  in  which  the  defendant 
resides  or  transacts  business; 

(2)  In  any  judicial  district  of  the 
United  States  in  which  the  claim  or 
statement  in  issue  was  made;  or 

(3)  In  such  other  place  as  may  be 
agreed  upon  by  the  defendant  and  the 
presiding  officer. 

(b)  Each  party  shall  have  the 
opportxinity  to  present  argument  with 
respect  to  the  location  of  the  hearing. 

(c)  The  hearing  shall  be  held  at  the 
place  and  at  the  time  ordered  by  the 
presiding  officer. 


927.33 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  testimony  at  the 
hearing  shall  be  given  orally  by 
witnesses  under  oath  or  affirmation. 

(b)  At  the  discretion  of  the  presiding 
officer,  testimony  may  be  admitted  in 
the  form  of  a  written  statement  or 
deposition.  Any  such  written  statement 
must  be  provided  to  all  other  parties 
along  with  the  last  known  address  of 
such  witness,  in  a  manner  which  allows 
sufficient  time  for  other  parties  to 
subpoena  such  witness  for  cross- 
examination  at  the  hearing.  Prior  written 
statements  of  witnesses  proposed  to 
testify  at  the  hearing  and  deposition 
transcripts  shall  be  exchanged  as 
provided  in  9  27.22(a]. 

(c)  The  presiding  officer  shall  exercise 
reasonable  control  over  the  mode  and    . 
order  of  interrogating  witnesses  and 
presenting  evidence  so  as  to: 

(1)  Make  the  interrrogation  and 
presentation  effective  for  the 
ascertainment  of  the  truth. 

(2)  Avoid  needless  consumption  of 
time,  and 

(3)  Protect  witnesses  fiom  harassment 
or  undue  embarrassment. 

(d)  The  presiding  officer  shall  permit 
the  parties  to  conduct  such  cross- 
examination  as  may  be  required  for  a 
full  and  true  disclosure  of  the  facts. 

(e)  At  the  discretion  of  the  presiding 
officer,  a  witness  may  be  cross- 
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examined  on  matters  relevant  to  the 
proceeding  without  regard  to  the  scope 
of  his  or  her  direct  examination.  To  the 
extent  permitted  by  the  presiding  officer, 
cross-examination  on  matters  outside 
the  scope  of  direct  examination  shaU  be 
conducted  in  the  manner  of  direct 
examination  and  may  proceed  by 
leading  questions  only  if  the  witness  is  a 
hostile  mtness,  an  adverse  party,  or  a 
witness  identified  with  an  adverse 
party. 

(f)  Upon  motion  of  any  party,  the 
presiding  officer  shall  order  witnesses 
excluded  so  that  they  cannot  hear  the 
testimony  of  other  witnesses.  This  rule 
does  not  authorize  exclusion  of — 

(1)  A  party  who  is  an  individual; 

(2)  In  the  case  of  a  party  that  is  not  an 
individual,  an  officer  or  empoyee  of  the 
party  appearing  for  the  entity  pro  se  or 
designated  by  the  party's  representative; 
or 

(3)  an  individual  whose  presence  is 
shown  by  a  party  to  be  essential  to  the 
presentation  of  its  case,  including  an 
individual  employed  by  the  Government 
engaged  in  assisting  the  representative 
for  the  Government 

927.34    EvWwK*. 

(a)  The  presiding  officer  shall 
determine  the  admissibility  of  evidence. 

(b)  Except  as  provided  in  this  part,  the 
presiding  officer  shall  not  be  bound  by 
the  Federal  Rules  of  Evidence.  However, 
the  presiding  officer  may  apply  the 
Federal  Rules  of  Evidence  when 
appropriate,  e.g.,  to  exclude  unreliable 
evidence. 

(c)  The  presiding  officer  shall  exclude 
irrelevant  and  immaterial  evidence. 

(d)  Although  relevant,  evidence  may 
be  excluded  if  its  probative  value  is 
substantially  outweighed  by  the  danger 
of  unfair  prejudice,  confusion  of  the 
issues,  or  by  considerations  of  undue 
delay  or  needless  presentation  of  i 
cumulative  evidence.  { . 

(e)  Although  relevant  evidence  may 
be  excluded  if  it  is  privileged  under 
Federal  law. 

(f)  Evidence  concerning  offers  of 
comprojgiiflf  or  settlement  shall  be 
inadmissible  to  the  extent  provided  in 
Rule  408  of  the  Federal  Rules  of 
Evidence. 

(g)  The  presiding  officer  shall  permit 
the  parties  to  introduce  rebuttal 
witnesses  and  evidence. 

(h)  All  docimients  and  other  evidence 
offered  or  taken  for  the  record  shall  be 
open  to  examination  by  all  parties, 
unless  otherwise  ordered  by  the 
presiding  officer  pursuant  to  §  27.24. 

f  27.35    TheraoonL 

(a)  The  hearing  will  be  recorded  and 
transcribed.  Transcripts  may  be 


obtained  following  the  hearing  from  the 
hearing  clerk  at  a  cost  not  to  exceed  the 
actual  cost  of  duplication. 

(b)  The  transcript  of  testimony, 
exhibits  and  other  evidence  admitted  at 
the  hearing,  and  all  papers  and  requests 
filed  in  the  proceeding  constitute  the 
record  for  the  decision  by  the  presiding 
officer  and  the  authority  head. 

(c)  The  record  may  be  inspected  and 
copied  (upon  payment  of  a  reasonable 
fee)  by  anyone,  unless  otherwise 
ordered  by  the  presiding  officer 
pursuant  to  S  27.24. 

27.36    Po«t-hearing  briefs. 

The  presiding  officer  may  require  the 
parties  to  file  post-hearing  briefs.  In  any 
event  any  party  may  file  a  post-hearing 
brief.  The  presiding  officer  shall  fix  the 
time  for  filing  such  briefs,  not  to  exceed 
60  days  from  the  date  the  parties  receive 
the  transcript  of  the  hearing  or.  if 
applicable,  the  stipidated  record.  Such 
briefs  may  be  accompanied  by  proposed 
findings  of  fact  and  conclusions  of  law. 
The  presiding  officer  may  permit  the 
parties  to  file  responsive  briefs. 

S  27.37    Initial  <tocMon. 

(a)  The  presiding  officer  shall  issue  an 
initial  decision  based  only  on  the  record. 
The  decision  shall  contain  findings  of 
fact  conclusions  of  law,  and  the  amount 
of  any  penalties  and  assessments 
imposed. 

(b)  The  findings  of  fact  shall  include  a 
finding  on  each  of  the  following  issues: 

(1)  Whether  the  claims  or  statements 
identified  in  the  complaint  or  any 
portions  thereof,  violate  9  27.3; 

(2)  If  the  person  is  liable  for  penalties 
or  assessments,  the  appropriate  amoimt 
of  any  such  penalties  or  assessments 
considering  any  mitigating  or 
aggravating  factors  that  he  or  she  finds 
in  the  case,  such  as  those  described  in 

S  27.31. 

(c)  The  presiding  officer  shall 
promptly  serve  the  initial  decision  on  all 
parties  within  90  days  after  the  time  for 
submission  of  post-hearing  briefs  and 
responsive  briefs  (if  permitted)  has 
expired.  The  presiding  officer  shall  at 
the  same  time  serve  all  parties  with  a 
statement  describing  the  right  of  any 
defendant  determined  to  be  liable  for  a 
civil  penalty  or  assessment  to  file  a 
motion  for  reconsideration  or  a  notice  of 
appeal.  If  the  presiding  officer  fails  to 
meet  the  deadline  contained  in  this 
paragraph,  he  or  she  shall  notify  the 
parties  of  the  reason  for  the  delay  and 
shall  set  a  new  deadline. 

(d)  Unless  the  initial  decision  of  the 
presiding  officer  is  timely  appealed  to 
the  authority  head,  or  a  motion  for 
reconsideration  of  the  initial  decision  is 
timely  filed,  the  initial  decision  shall 


constitute  the  final  decision  of  the 
authority  head  and  shall  be  final  and 
binding  on  the  parties  30  days  after  it  is 
issued  by  the  presiding  officer. 

§27.38    rtoconsidwatlon  of  Initial  dMHsion. 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  any  party  may  file  a 
motion  for  reconsideration  of  the  initial 
decision  within  20  days  of  receipt  of  the 
initial  decision.  If  service  was  made  by 
mail,  receipt  will  be  presumed  to  be  Fve 
days  from  the  date  of  mailing  in  the 
absence  of  contrary  proof. 

(b)  Every  such  motion  must  set  forth 
the  matters  claimed  to  have  been 
erroneously  decided  and  the  nature  of 
the  alleged  errors.  Such  motion  shall  be 
accompanied  by  a  supporting  brief. 

(c)  Responses  to  such  motions  shall  be 
allowed  only  upon  request  of  the 
presiding  officer. 

(d)  No  party  may  file  a  motion  for 
reconsideration  of  an  initial  decision 
that  has  been  revised  in  response  to  a 
previous  motion  for  reconsideration. 

(e)  The  presiding  officer  may  dispose 
of  a  motion  for  reconsideration  by 
denying  it  or  by  issuing  a  revised  intial 
decision. 

(f)  If  the  presiding  officer  denies  a 
motion  for  reconsideration,  the  initial 
decision  shall  constitute  the  final 
decision  of  the  authority  head  and  shall 
be  final  and  binding  on  the  parties  30 
days  after  the  presiding  officer  denies 
the  motion,  unless  the  initial  decision  is 
timely  appealed  to  the  authority  head  in 
accordance  with  9  27.39. 

(g)  If  the  presiding  officer  issues  a 
revised  initial  decision,  that  decision 
shall  constitute  the  final  decision  of  the 
authority  head  and  shall  be  final  and 
binding  on  the  parties  30  days  after  it  is 
issued,  unless  it  is  timely  appealed  to 
the  authority  head  in  accordance  with 

9  27.39. 

27.39    Appeal  to  auttwrtty  liead. 

(a)  Any  defendant  who  has  filed  a 
timely  answer  and  who  is  determined  in 
an  initial  decision  to  be  liable  for  a  dvil 
penalty  or  assessment  may  appeal  such 
decision  to  the  authority  head  by  filing  a 
notice  of  appeal  with  the  hearing  clerk 
in  accordance  with  this  section. 

(b)(1)  A  notice  of  appeal  may  be  filed 
at  any  time  within  30  days  after  the 
presiding  officer  issues  an  initial 
decision.  However,  if  another  party  files 
a  motion  for  reconsideration  under 
9  27.38.  consideration  of  the  appeal  shaU 
be  stayed  automatically  pendh^ 
resolution  of  the  motion  for 
reconsideration. 

(2)  If  a  motion  for  reconsideration  is 
timely  filed,  a  notice  of  appeal  may  be 
filed  within  30  days  after  the  presiding 


officer  denies  the  motion  or  issues  a 
revised  initial  decision,  whichever 
applies. 

(3)  The  authority  head  may  extend  the 
initial  30  day  period  for  an  additional  30 
days  if  the  defendant  files  a  request  for 
an  extension  within  the  initial  30  day 
period  and  shows  good  cause. 

(c)  If  the  defendant  files  a  timely 
notice  of  appeal,  and  the  time  for  filing 
motions  for  reconsideration  under 

9  27.38  has  expired,  the  presiding  officer 
shall  forward  the  record  of  the 
proceeding  to  the  authority  head. 

(d)  A  notice  of  appeal  shall  be 
accompanied  by  a  written  brief 
specifying  exceptions  to  the  initial 
decision  and  reasons  supporting  the 
exceptions. 

(e)  The  representative  for  the 
Government  may  file  a  brief  in 
opposition  to  exceptions  within  30  days 
of  receiving  the  notice  of  appeal  and 
accompanying  brief. 

(f)  There  is  no  right  to  appear 
personally  before  the  authority  head. 

(g)  There  is  no  right  to  appeal  any 
interlocutory  ruling  by  the  presiding 
officer. 

(h)  In  reviewing  the  initial  decision, 
the  authority  head  shall  not  consider 
any  objection  that  was  not  raised  before 
the  presiding  officer  unless  a 
demonstration  is  made  of  extraordinary 
circimistances  causing  the  failure  to 
raise  the  objection. 

(i)  If  any  party  demonstrates  to  the 
satisfaction  of  the  authority  head  that 
additional  evidence  not  presented  at 
such  hearing  is  material  and  that  there 
were  reasonable  grotmds  for  the  failure 
to  present  such  evidence  at  such 
hearing,  the  authority  head  shall  remand 
the  matter  to  the  presiding  officer  for 
consideration  of  such  additional 
evidence. 

(j)  The  authority  head  may  affirm, 
reduce,  reverse,  compromise,  remand,  or 
settle  any  penalty  or  assessment 
determined  by  the  presiding  officer  in 
any  initial  decision. 

(k)  The  authority  head  shall  promptiy 
serve  each  party  to  the  appeal  with  a 
copy  of  the  decision  of  the  authority 
head  and  a  statement  describing  the 
right  of  any  person  determined  to  be 
liable  for  a  civil  penalty  or  assessment 
to  seek  judicial  review. 

(1)  Unless  a  petition  for  review  is  filed 
as  provided  in  31  U.S.C.  3805  after  a 
defendant  has  exhausted  all 
administrative  remedies  under  this  Part 
and  within  60  days  after  the  date  on 
which  the  authority  head  serves  the 
defendant  with  a  copy  of  the  authority 


head's  decision,  a  determination  that  a 
defendant  is  liable  under  9  27.3  is  final 
and  is  not  subject  to  judicial  review. 

§27.40    Stays  ordered  by  tiM  Department 
of  Justice. 

If  at  any  time  the  Attorney  General  or 
an  Assistant  Attorney  General 
designated  by  the  Attorney  General 
transmits  to  the  authority  head  a  written 
finding  that  continuation  of  the 
administrative  process  described  in  this 
part  with  respect  to  a  claim  or  statement 
may  adversely  affect  any  pending  or 
potential  criminal  or  civil  action  related 
to  such  claim  or  statement  the  authority 
head  shall  stay  the  process  immediately. 
The  authority  head  may  order  the 
process  resumed  only  upon  receipt  of 
the  written  authorization  of  the  Attorney 
General. 

§27.41    Stay  pending  appeal. 

(a)  An  initial  decision  is  stayed 
automatically  pending  disposition  of  a 
motion  for  reconsideration  or  of  an 
appeal  to  the  authority  head. 

(b)  No  administrative  stay  is  available 
foUowing  a  final  decision  of  the 
authority  head. 

§27.42    Judidal  review. 

Section  3805  of  Title  31.  United  States 
Code,  authorizes  judicial  review  by  an 
appropriate  United  States  District  Court 
of  a  final  decision  of  the  authority  head 
imposing  penalties  or  assessments 
under  this  part  and  specifies  the 
procedures  for  such  review. 

§27.43    Collection  of  dvU  penalties  and 
assessments. 

Sections  3806  and  3808(b)  of  Tide  31, 
United  States  Code,  authorize  actions 
for  collection  of  civil  penalties  and 
assessments  imposed  under  this  part 
and  specify  the  procedures  for  such 
actions. 

§  27.44    Right  to  administrative  offset 

The  amount  of  any  penalty  or 
assessment  which  has  become  final,  or 
for  which  a  judgment  has  been  entered 
under  9  27.42  or  9  27.43,  or  any  amount 
agreed  upon  in  a  compromise  or 
settlement  under  9  27.46,  may  be 
collected  by  administrative  offset  under 
31  U.S.C.  3716.  except  that  an 
administrative  offset  may  not  be  made 
imder  this  section  against  a  refund  of  an 
overpayment  of  Federal  taxes,  then  or 
later  owing  by  the  United  States  to  the 
defendant 


§27.45    Deposit  m  Treesury  Of  United 
States. 

All  amounts  collected  pursuant  to  this 
part  shall  be  deposited  as  miscellaneous 
receipts  in  the  Treasury  of  the  United 
States,  except  as  provided  in  31  U.S.C. 
3806(g). 

§  27.46    Compromise  or  settiomenL 

(a)  Parties  may  make  offers  of 
compromise  or  settlement  at  any  time. 

(b)  The  reviewing  official  has  the 
exclusive  authority  to  compromise  or 
settle  a  case  under  this  part  at  any  time 
after  the  date  on  which  the  reviewing 
official  is  permitted  to  issue  a  complaint 
and  before  the  date  on  which  the 
presiding  officer  issues  an  initial 
decision. 

(c)  The  authority  head  has  exclusive 
authority  to  compromise  or  settle  a  case 
under  this  part  at  any  time  after  the  date 
on  which  the  presiding  officer  issues  an 
initial  decision,  except  during  the 
pendency  of  any  review  imder  9  27.42  or 
during  the  pendency  of  any  action  to 
collect  penalties  and  assessments  under 
9  27.43. 

(d)  The  Attorney  General  has 
exclusive  authority  to  compromise  or 
settie  a  case  under  this  part  during  the 
pendency  of  any  review  under  9  27.42  or 
of  any  action  to  recover  penalties  and 
assessments  under  31  U.S.C.  3806. 

(e)  The  investigating  official  may 
recommend  settiement  terms  to  the 
reviewing  official,  the  authority  head,  or 
the  Attorney  General,  as  appropriate. 
The  reviewing  official  may  recommend 
settiement  terms  to  the  authority  head, 
or  the  Attorney  General,  as  appropriate. 

(f)  Any  compromise  or  settlement 
must  be  in  writing. 

§27.47    Limitations. 

(a)  The  notice  of  hearing  with  respect 
to  a  claim  or  statement  must  be  served 
in  the  manner  specified  in  9  27.8  %vithin 
6  years  after  the  date  on  which  such 
claim  or  statement  is  made. 

(b)  If  die  defendant  fails  to  file  a 
timely  answer,  service  of  a  notice  imder 
9  27.10(b)  shall  be  deemed  a  notice  of 
hearing  for  purposes  of  this  section. 

(c)  The  statute  of  limitations  may  be 
extended  by  agreement  of  the  parties. 

§27.46    Delegated  functions. 

The  Administrator  may  delegate  to  a 
judicial  officer,  all  or  part  of  his 
authority  to  act  in  a  given  proceeding. 
This  delegation  does  not  prevent  the 
judicial  officer  from  referring  any  matter 
to  the  Administrator  when  appropriate. 
[FR  Doc.  88-9238  Filed  4-26-88;  8:45  amj" 
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Rules  and  Regulations 


Federal  Regwter 
Vol.  53,  No.  82 
Thursday,  April  28,  1868 


This  section  of  the  FEDERAL  REGISTER 
contains  regutalofy  documents  having 
general  applicat>iiity  and  legal  effect,  nwst 
of  which  are  keyed  to  and  co(ified  in 
the  Code  of  Federal  Regulations,  which  is 
puMislwd  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Servioe 

7  CFR  Parts  916  and  917 

Nectarines,  Fresh  Pears,  Plums,  and 
Peaches  Qrown  in  the  State  of 
California;  Amendments  to  the  Direct 
Sales  Exemption  Regulations  for 
Nectarines,  Plums,  and  Peaches 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  This  final  rule  makes  changes 
in  the  direct  home  use  sales  exemption 
regulations  established  under  the 
nectarine  and  the  pear,  plum,  and  peach 
marketing  orders.  The  changes  will:  (1) 
Bring  the  quantities  of  nectarines,  plums, 
and  peaches  that  can  be  handled  free  of 
certain  program  requirements  under  that 
exemption  more  in  line  with  the 
quantities  that  would  normally  be  used 
foriiome  use;  and  (2)  clarify  the 
language  of  the  exemption  to  avoid 
possible  misunderstandings  within  the 
affected  industries  as  to  the  quantities 
that  can  be  handled  under  the 
exemption. 

EFFECnve  date:  April  28, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerry  Brown,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA,  P.O. 
Box  96456.  Room  2525-S.  Washingtcm. 
DC  20090-6456:  telephone  202-475^5464. 
SUFFLEMENTARV  INFORMATION:  This  fule 
is  issued  under  Marketing  Order  Nbs. 
916  (7  CFR  Part  916)  and  917  (7  CFR  Part 
917),  regulating  the  handling  of 
nectarines  and  fresh  pears,  plums,  and 
peaches  grown  in  California, 
respectively.  These  orders  are  effective 
imder  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  Act. 


This  rule  has  been  reviewed  under 
Executive  Order  12201  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Maiketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  640  handlers 
of  nectarines,  plums,  and  peaches 
subject  to  regulation  under  marketing 
orders,  and  approximately  2,032 
producers  in  the  regulated  area.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.2]  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  tiliose  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  may 
be  classified  as  small  entities. 

Notice  of  this  action  was  published  in 
the  Federal  Register  on  February  26. 
1988  (53  FR  S777).  Hie  comment  period 
ended  March  28. 1966.  No  comments 
were  received. 

Section  916.110(b)  of  die  nectarine 
regulations  specifies  conditions  which 
must  be  followed  to  handle  nectarines 
exempt  from  certain  requirements, 
including  grade,  size,  inspection, 
container,  marking,  and  assessment 
regulations.  Section  917.143  of  the 
regulations  for  pears,  plums,  and 
peaches  specifies  similar  conditions  and 
exemptions  for  these  three  commodities. 
Among  other  things,  maximum  weight 
limitations  are  specified  For  all  four 
commodities,  the  quantity  sold  for  home 
use  and  not  for  resale  to  any  one  person 
during  any  one  day  caimot  exceed  200 
poun^.  These  purchases  also  must  be 
for  home  use  and  cannot  be  resold. 

Under  these  exemption  requirements, 
a  handler  could  sell  a  family  of  four  800 


pounds  each  of  nectarines,  plums,  pears, 
and  peaches  in  any  one  day.  The 
Nectarine  Administrative  Committee, 
and  the  Phmi  and  Peach  Commodity 
Committees  assert  that  that  amount  of 
fruit  is  excessive  for  home  use  sales  in 
view  of  the  intent  of  these  exemption 
provisions.  The  intent  is  to  help  small 
growers  by  permitting  them  to  sell  such 
fruit  directly  to  the  consumers  at  the 
premises  where  the  frwt  is  grown,  at  a 
nearby  packing  house,  retail  stand,  or  at 
certified  farmers'  markets. 

Under  this  final  rule,  the  poundage 
limitation  will  be  determined  on  a  per 
vehicle  rather  than  on  a  per  person 
basis.  Hence,  a  family  of  four  using  the 
family  car  could  only  purchase  200 
pounds  of  each  fruit  in  a  day,  rather 
than  800  pounds  each  under  the  current 
exemption  requirements. 

For  perspective  concerning  the 
adequacy  of  the  poundage  limitation,  it 
should  be  noted  that  the  annual  per 
capita  consumption  in  1985  of  fresh 
nectarines,  peaches,  and  plums  and 
prunes  was  1.68  pounds,  3.99  pounds, 
and  1.53  pounds,  respectively.  Hence, 
according  to  the  committees,  the 
regulation  will  still  provide  more  than 
enough  fruit  to  meet  the  home  use  needs 
of  local  consumers  and  will  not  have  an 
adverse  impact  on  those  growers  who 
find  handling  fruit  for  home  use  under 
these  exemptions  attractive.  The  change 
to  a  poundage  limitation  of  200  pounds 
based  on  one  vehicle  per  day  is 
consistent  with  the  intent  of  the 
minimum  quantity  exemption  authority. 

This  final  rule  also  clarifies  the 
roadside  sales  rule  exemption  for  plums 
and  peaches  by  specifically  stating  that 
the  maximum  poundage  of  200  pounds 
applies  to  each  fruit  separately.  This 
action  is  not  necessary  for  the  nectarine 
r^tilation  since  it  covers  only  one 
commodity.  The  change  was 
recommended  by  the  peach  and  plum 
committees  to  avoid  misinterpretation  of 
the  rule  to  mean  that  the  200-pound  limit 
is  a  combined  total  for  all  three  fruits 
covered  by  the  regulation. 

A  proposed  rule  to  change  the 
poundage  limitation  to  a  per  vehicle 
basis  for  pears  was  published  in  the 
Federal  Register  on  March  24, 1988  (53 
FR  9634).  The  comment  period  ends 
April  25, 1988. 

Therefore,  the  Department's  view  is 
that  the  quantity  limitations  for  each  of 
the  affected  commodities  are  more  than 
adequate  for  home  usage,  they  will  not 
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lessen  the  use  of  the  roadside  sales 
exemption  by  local  consumers  and 
growers,  and  the  rule  will  have  little,  if 
any,  impact  on  industry  operations. 
Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  the 
issuance  of  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  the  information 
and  recommendations  submitted  by  the 
committees  and  other  available 
information,  it  is  found  that  this  action 
%viU  tend  to  effectuate  the  declared 
policy  of  the  Act 

Pursuant  to  5  U.S.C.  553,  it  is  hereby 
found  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register.  The  harvest  and 
shipment  of  the  affected  commodities 
are  anticipated  to  begin  during  the  mid- 
April  through  early  May  1988  period, 
and  it  is  important  that  the  changes 
hereinafter  Set  forth  be  in  effect  at  the 
time  of  harvest  and  shipment  so  that  all 
shipments  are  regulated  similarly. 

List  of  SubjecU  in  7  CFR  Parte  916 
and  917 

Marketing  agreements  and  orders. 
Nectarines,  Pears,  Plums,  Peaches. 
California.  I 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Parts  916  and  917  are 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
Parte  916  and  917  continues  to  read  as 
follows: 

Auifaority:  Sees.  1-19. 48  Stat.  31.  as 
amended;  7  U.S.C  601-674. 

PART  91ft-NECTARINES  GROWN  IN 
CALIFORNIA 

2.  Section  916.110  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

S  916.110    Exemption. 

(b)  •  *  * 

(3)  The  net  weight  of  such  nectarines 
to  any  one  vehicle  during  any  one  day 
does  not  exceed  200  pounds. 


PART  917— FRESH  PEARS.  PLUMS, 
AND  PEACHES  GROWN  IN 
CAUFORNIA 


3.  Section  917.143  is  amended  by 
revising  paragraph  {b)(3)  to  read  as 
follows: 

§917.143    Exsmption. 


(3)  The  shipment  does  not  exceed  200 
pounds  of  plums  and  200  pounds  of 


peaches  to  any  one  vehicle  during  any 
one  day,  and  does  not  exceed  200 
pounds  of  pears  to  any  one  person 
during  any  one  day. 
•        *        *        «        • 

Dated:  April  25. 1988. 
Robert  CKenney, 

Deputy  Director.  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
[FR  Doc.  88-9366  Filed  4-27-88;  8:45  am] 

BtLUNQ  COOC  3410-02-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  100 
[INS  Number  1112-68] 

Statement  of  Organization;  Ports  of 
Entry  for  Aliens  Arriving  by  Vessel  or 
by  l.and  Transportation 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Final  rule. 

summary:  This  final  rule  designates 
Camden,  New  Jersey  as  a  class  "A"  port 
of  entry  and  further  identifies  the  facility 
as  a  port  of  entry  for  all  aliens.  A  full 
range  of  immigration  services  will  be 
available  at  Camden,  as  the  port  will  be 
regularly  staffed  by  inspectors  of  the 
United  States  Immigration  and 
Naturalization  Service. 
EFFECTIVE  DATE:  April  28, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Dwight  S.  Faulkner,  Assistant  Chief 
Inspector,  Immigration  and 
Naturalization  Service,  425 1  Street  NW., 
Washington,  DC  20536,  Telephone:  (202) 
633-3995. 

SUPPICMENTARY  INFORMATION:  Under 

the  present  Service  organization 
Philadelphia,  Pennsylvania  is  one  port 
of  entry  which  includes,  among  others, 
the  port  facilities  at  Artificial  Island, 
Billingsport,  Deepwater  Point.  Fisher's 
Point,  Gibbstown,  Gloucester  City, 
Paulsboro,  and  Trenton.  These  port 
facilities,  excluding  Philadelphia,  are  on 
the  New  Jersey  side  of  the  Delaware 
River,  north  or  south  of  the  proposed 
port  at  Camden,  which  is  located  84 
miles  from  the  Newark  District  Office. 
During  FY  87,  370  vessels  carrying  8300 
crewmen  and  60  passengers  were 
inspected  at  the  above  ports  by  officers 
of  the  Immigration  and  Naturalization 
Service.  Currently  these  inspections  are 
conducted  by  officers  whose  duty  post 
is  Philadelphia.  The  proposed  port  at 
Camden  will  be  open  daily  from  8:00 
a.m.  to  4:30  p.m.,  thus  providing  a  more 


efficient  management  of  personnel  and 
resources. 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  and 
delayed  effective  date  is  unnecessary 
because  this  rule  relates  to  agency 
management. 

In  accordance  with  5  U.S.C.  605(b)  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  this  final 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  order  is  not  a  rule  within 
the  definition  of  section  1(a)  of  E.O. 
12291  as  it  relates  solely  to  agency 
management. 

List  of  Subjecte  in  8  CFR  Fart  100 

Administrative  practice  and 
procedure.  Organization  and  functions 
(Government  agencies). 

Accordingly,  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  100-STATEMENT  OF 
ORGANIZATION 

1.  The  authority  citation  for  Part  100  is 
revised  to  read  as  follows: 

Autliority:  66  Stat.  173;  8  U.S.C.  1103. 

2.  In  §  100.4(c)(2)  districts  No.  4  and 
No.  21  are  revised  as  follows: 

§100.4    FMdSwvlce. 

***** 

(c)  *  *  * 
(2)  •  *  • 

District  No.  4— Philadelphia.  PA 

Class  A 

Erie,  Pa. 

Philadelphia.  Pa.  (the  port  of 
Philadelphia  includes,  among  others,  the 
port  facilities  at  Delaware  City,  Lewes, 
New  Castle,  and  Wilmington,  Del.;  and 
at  Chester,  Essington,  Fort  Mifflin. 

Marcus  Hook,  and  Morrisville,  Pa.) 

***** 

District  Na  21— Newark.  NJ. 

Class  A 

Camden.  N.J.  (the  port  of  Camden 
includes  among  others,  the  port  facilities 
at  Artificial  Island,  Billingsport, 
Deepii9ater  Point  Fisher's  Point, 
Gibbstown.  Gloucester  City.  Paulsboro. 
and  Trenton.  N.J.) 

Newaric,  N.J.  (the  port  of  Newark 
includes  among  others,  the  port  facilities 
at  Bayonne,  Carteret,  Edgewater, 
Elizabeth,  Hoboken.  Jersey  City,  Linden. 
Perth  Amboy.  Port  Newark,  Sewaren. 
and  Weehawken.  N.J.) 


Dated:  April  12. 1988. 
Richard  E.  Norton, 

Associate  Commissioner.  Examinationa, 
Immigration  and  Naturalization  Service. 
(FR  Doc.  88-9307  Filed  4-27-68;  8:45  am] 

SNJJNQ  CODE  4410-1»-ll 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  207. 220. 221  and  224 

Regulations  Q,  T,  U  and  X;  Securities 
Credit  Transactions;  Ust  of  MarglnaMe 
OTC  Stocks 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule;  determination  of 
applicability  of  regulations. 

summary:  The  List  of  Matginable  OTC 
Stocks  is  comprised  of  stodcs  traded 
over-the-counter  (OTC)  that  have  been 
determined  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  to  be 
subject  to  the  margin  requiremente 
under  certain  Federal  Reserve 
regulations.  The  List  is  published  four 
times  a  year  by  the  Board  as  a  guide  for 
lenders  subject  to  the  regulations  and 
the  general  public.  This  document  sets 
forth  additions  to  or  deletions  from  the 
previously  published  List  effective 
February  8, 1988,  and  will  serve  to  give 
notice  to  the  public  about  the  changed 
status  of  certain  stocks. 
EFFECnvE  date:  May  9, 1988. 

FOR  further  information  CONTACT: 

Peggy  Wolffrum,  Securities  Regulation 
Analyst,  EHvision  of  Banking 
Supervision  and  Regulation.  (202)  452- 
g781.  For  the  hearing  impaired  only, 
Eamestine  Hill  or  Dorothea  Thompson. 
Telecommunications  Device  for  thie  Deaf 
(TDD)  (202)  452-3544.  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington.  DC  20551. 
supplementary  information:  Set  forth 
below  are  stocks  representing  additions 
to  or  deletions  from  the  Board's  List  of 
Marginable  OTC  Stocks.  A  copy  of  the 
complete  List  incorporating  these 
additions  and  deletions  is  available 
from  the  Federal  Reserve  Banks.  This 
List  supersedes  the  last  complete  List 
which  was  effective  February  8. 1988. 
(Additions  and  deletions  for  that  List 
were  published  at  53  FR  2998,  February 
3, 1988).  The  current  Li»t  includes  those 
stocks  that  meet  the  criteria  specified  by 
the  Board  of  Governors  in  Regulations 
G,  T,  U  and  X  (12  CFR  Parte  207,  220,  221 
and  224,  respectively).  These  stocks 
have  the  degree  of  national  investor 
interest,  the  depth  and  breadth  of 
market,  and  the  availability  of 
information  respecting  the  stock  and  ite 
issuer  to  warrant  regulation  in  the  same 


fashion  as  exchange-traded  securities. 
The  List  also  includes  any  stock 
designated  under  an  SEC  rule  as 
qualified  for  trading  in  the  national 
market  system  (NMS  Security). 
Additional  OTC  stoclu  may  be 
designated  as  NMS  securities  in  the 
interim  between  the  Board's  quarterly 
publications.  They  will  become 
automatically  marginable  at  broker^ 
dealers  upon  the  effective  date  of  their 
NMS  designation.  The  names  of  these 
stocks  are  available  at  the  Board  and 
the  Securities  and  Exchange 
Commission  and  will  be  incorporated 
into  the  Board's  next  quarterly  List. 

The  requirements  of  5  U.S.C.  553  with 
respect  to  notice  and  public 
participation  were  not  followed  in 
connection  with  the  issuance  of  this 
amendment  due  to  the  objective 
character  of  the  criteria  for  inclusion 
and  continued  inclusion  on  the  List 
specified  in  12  CFR  207.6  (a)  and  (b), 
220.17  (a)  and  (b),  and  221.7  (a)  and  (b). 
No  additional  useful  information  would 
be  gained  by  public  participation.  The 
full  requirements  of  5  U.S.C.  553  with 
respect  to  deferred  effective  date  have 
not  been  followed  in  connection  with 
the  issuance  of  this  amendment  because 
the  Board  finds  that  it  is  in  the  public 
interest  to  facilitate  investment  and 
credit  decisions  based  in  whole  or  in 
part  upon  the  composition  of  this  List  as 
soon  as  possible.  The  Board  has 
responded  to  a  request  by  the  public  and 
allowed  a  two-week  delay  before  the 
List  is  effective. 

List  of  Subjecte 

12  CFR  Part  207 

Banks,  Banking.  Credit,  Federal 
Reserve  System.  Margin,  Margin 
requirements,  National  Market  System 
(NMS  Security),  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  220 

Banks,  Banking,  Brokers,  Credit, 
Federal  Reserve  System.  Margin,  Margin 
requirements.  Investments,  National 
Market  System  (NMS  Security), 
Reporting  and  recordkeeping 
requirements.  Securities. 

12  CFR  Part  221 

Banks,  Banldng,  Credit,  Federal 
Reserve  System,  Margin,  Margin 
requirements.  National  Market  System 
(NMS  Security),  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  224 

Banks,  Banking,  Borrowers,  Credit. 
Federal  Reserve  System,  Margin.  Margin 
requirements.  Reporting  and 
recordkeeping  requirements.  Securities. 


Accordingly,  pursuant  to  the  authority 
of  sections  7  and  23  of  the  Securities 
Exchange  Act  of  1934,  as  amended  (15 
U.S.C.  78g  and  78w),  and  in  accordance 
with  12  CFR  207.2(k)  and  207.6(c) 
(Regulation  G),  12  CFR  220.2(8)  and 
220.17(c)  (Regulation  T),  and  12  CFR 
221.2(1)  and  221.7(c)  (Regulation  U). 
there  is  set  forth  below  a  listing  of 
deletions  &om  and  additions  to  the 
Board's  List: 

Deletions  From  List 

Stocks  Removed  for  Failing  Continued 
Listing  Requirements 

American  Cruise  Lines.  Inc. 

$.01  par  common 
Barton  Industries,  Inc. 

$.01  par  conunon 
Brentwood  Instrumente,  Inc. 

No  par  common 
Bumham  Service  Corporation 

No  par  common 
Burton/Hawks,  Ina 

.01  par  common 
Cel  Communications,  Inc. 

$.01  par  common 
Chesapeake  Industries,  Inc. 

$1.00  par  common 
Commonwealth  Savings  Association 

No  par  common 
Community  Savings  Bank 

$.10  par  common 
Conununity  Shares  Ltd. 

$.10  par  common 
Continental  Federal  Savings  &  Loan 
Association  (Oklahoma) 

$.01  par  common 
Control  Laser  International  Corporation 

$.01  par  common 
CPL  Real  Estate  Investment  Trust 

No  par  shares  of  beneficial  interest 
Craft  World  International  Inc. 

$.01  par  common 
Cushman  Electronics,  Inc. 

No  par  common 
Delta  Data  Systems  Corp. 

$.01  par  common 
Desinghouse  International,  Inc. 

$.10  par  common 
Diversified  Human  Reisources  Group, 
Inc. 

$.10  par  common 
Eldorado  Motor  Corporation 

No  par  common 
Equipment  Company  of  America  Inc. 

$.10  par  common 
First  Interstate  Corporation  of  Alaska 

$2.00  par  common 
Florafax  International.  Ina 

$.06%  par  common 
General  Kinetics  Incorporated 

$.25  par  common 
IDC  Services  Inc. 

$.25  par  common 
Magma  Energy.  Inc. 

$.02  par  common 


15196 


Federal  Register  /  Vol.  53.  No.  82  /  Thursday.  April  28.  1988  /  Rules  and  Regulatioiis 


Melridge.  Inc. 

$.01  par  common 
Merchant  Bank  of  California,  The 

No  par  common 
Mid  Pacific  Air  Corporation 

No  par  common 
National  Royalty  Corporation 

i$.01  par  common 
Neti  Technologiea  Inc. 

No  par  common 
Northview  Corporation 

$.01  par  common 
Nova  Pharmaceutical  Corp. 

Class  A  warrants  (expire  02-05-88) 
Occidental/Nebraska  Federal  Savings 
Bank  i 

$1.00  par  common  | 

Occupational  Medical  Corporation  of 
America.  Inc. 

No  par  common 
Paperboard  Industries  Corporation 

No  par  common 
Po  Folks.  Inc. 

$.10  par  common 
Poe  &  Associates,  Inc. 

$.10  par  common 
Pre-4>aid  Legal  Services,  Inc. 

Warrants  (exp.  11-30-88) 
Preway  Inc. 

$.50  par  common 
Pullman  Company 

Warrants  (exp.  02-24-88) 
Roadrunner  Enterprises.  Ina 

No  par  common 
Rockwood  National  Corporation 

No  par  common 
Savoy  Industries,  Ina 

$.01  par  common 
Shatterproof  Glass  Corporation 

$.50  par  common 
Shoreline  Savings  Bank 

$.50  par  common 
Sigmaform  Corporation 

$.11335  par  common 
Stewart  Sandwiches,  Inc. 

$1.00  par  common 
Sunworld  International  Airways,  Inc 

$.20  par  common 
Telemation,  Inc. 

$.01  par  common 
Tots  Plus,  Inc. 

$.01  par  common 
Triton  Energy  Corporation 

Warrants  (expire  11-15-89) 
Triton  Group  Ltd. 

Series  C,  $1.20  par  convertible 
preferred 
Video  Library,  Inc. 

No  par  common 
Waste  Technology  Corp. 

$.01  par  common 
Westwood  Group,  Inc.,  The 

$.01  par  common 

Stocks  Removed  for  Listing  on  a 
National  Securities  Exchange  or  Being 
Involved  in  an  Acquisition 

Aaron  Brothers  Art  Marts,  Inc. 
$.01  par  common 


Addison- Wesley  Publishing  Company. 
Inc. 
Class  B.  no  par  common 
Allied  Bancshares,  Inc.  (Texas) 

$1.00  par  common 
Altemacare  Corporation 

$.05  par  common 
Apple  Bank  for  Savings  (New  York) 

$1.00  par  common  _ 
Baltimore  Bancorp  (Maryland) 

$5.00  par  common 
Ban-  Laboratories,  Inc. 

$.01  par  conunon 
Birmingham  Steel  Corporation 

$.01  par  common 
BR  Communications 

No  par  conunon 
Button  Corporation 

$.05  par  common 
Businessland,  Ina 

No  par  common 

5Vz%  convertible  subordinated 
debentures 

6%  convertible  subordinated 
debentiues 
California  Energy  Company,  Inc. 

$.0675  par  common 
Calny.  Inc. 

$.01  par  common 
Careercom  Corporation 

$.01  par  common 
CCC  Information  Services,  Inc. 

$.01  par  common 
Central  Bancorporation,  Inc.  (Ohio) 

$5.00  par  common 
Central  Wisconsin  Bankshares,  Inc. 

$.50  par  common 
Chase  Medical  Group,  Ina 

$.01  par  common 
Collins  Industries,  Inc. 

$.10  par  common 
Columbia  Pictures  Entertainment 

$.10  par  common 

Warrants  (expire  06-01-92) 

Warrants  (expire  12-31-93) 
Craft  House  Corporation 

$.10  par  common 
Cycare  Systems,  Inc. 

$.01  par  common 
Crossland  Savings.  FSB  (New  York) 

$1.00  par  common 

Series  A,  cumulative  convertible 
preferred 

Series  B.  $12.75  cimiulative  preferred 
Dicomed  Corporation 

$.03  par  common 
Dime  Savings  Bank  of  New  York,  F.S.B. 

$1.00  par  common 
Dixon  Ticonderoga  Company 

$1.00  par  common 
EMC  Corporation 

$.01  par  common 
Essex  Communications  Corporation 

Class  A,  $.01  par  common 
First  Empire  State  Corporation 

$5.00  par  conunon 
Fidelcor,  Inc. 

$1.00  par  conunon 

Series  A  $1.00  par  convertible 


preferred 

Series  B,  $1.00  par  convertible 
preferred 
First  Fidelity  Bancorporation 

Series  C.  $4.00  par  cumulative 
convertible  preferred 
First  RepubUc  Bancorp,  Inc. 

$.01  par  common 
First  Jersey  National  Corporation 

$5.00  par  conunon 

Series  B,  $1.00  par  ciunulative 
convertible  preferred 
First  Valley  Corporation 

$1.00  par  common 
Florida  Commercial  Banks,  Inc. 

$1.00  par  common 
Frost  &  Sullivan,  Inc. 

$.01  par  common 
Gainsco.  Inc. 

$.01  par  common 
Genentech.  Inc. 

$.02  par  common 
Gemnar  Industries.  Inc. 

$.01  par  conunon 
Gibson.  C.R.  Company.  The 

$.10  par  common 
Great  Western  Savings  Bank 

$.01  par  common 
Horizons  Research,  Inc. 

No  par  common 
Incstar  Corporation 

$.01  par  common 
Innovative  Software  Inc. 

$.01  par  common 
International  Telecharge,  Inc 

$.01  par  conunon 
Iverson  Technology  Corp. 

$.01  par  common 
Kincaid  Furniture  Company,  Inc. 

$1.33  V^  par  common 
Life  Investors  Inc. 

$1.00  par  common 
Linear  Corporation 

$.01  par  common 
Marine  Corp.  (Wisconsin) 

$2.50  par  common 
Metrobank  N.A  (California) 

$1.66  par  common 
Morgan  Products  Ltd. 

$.10  par  common 
North  American  Conununications 
Corporation 

$.01  par  conunon 
Norwesco,  Inc. 

$.10  par  common 
Owens  and  Minor  Inc. 

$2.00  par  common 
Paco  Pharmaceutical  Services,  Inc. 

Warrants  (expire  12-31-88) 
Rowley-Scher  Reprographics.  Inc. 

$.01  par  conunon 
Royal  Apex  Silver.  Inc. 

$.05  par  common 
Scientific  Systems  Services.  Inc. 

$.01  par  conunon 
Seaman  Furniture  Company.  Inc. 

$.01  par  common 
Shawmut  Corporation 
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$1.00  par  conunon 
Polifly  Financial  Corporation 

$.10  par  common 
Portsmouth  Bankshares.  Inc.  (New 
Hampshire) 

$.10  par  common 
Repap  Enterprises  Corporation 

Subordinated,  voting  common  stock 
Republic  Bancorp  Inc.  (Michigan) 

$5.00  par  common 
Royal  Bank  of  Pennsylvania 

Class  A  $2.00  par  common 
Sanderson  Farms,  Inc. 

$1.00  par  common 
Sellersville  Savings  and  Loan 
Association  (Pennsylvania) 

$1.00  par  common 
Southern  Mineral  Corporation 

$.01  par  common 
Taylor,  S.  Companies,  Inc. 

$.001  par  common 
Timberline  Software  Corporation 

No  par  common 
Trans  Financial  Bancorp,  Inc. 
(Kentucky) 

No  par  common 
Tudor  Corporation  Ltd. 

No  par  common 
US  West  Newvector  Group,  Inc. 

Class  A  no  par  common 
Vanguard  Cellular  Systems,  Ina 

$.01  par  conunon 
Varitronic  Systems,  Inc. 

$.01  par  common 
Vitalink  Conununications  Corporation 

$.01  par  conunon 
Wisconsin  Toy  Company,  Inc. 

$.01  par  common 
Z-Seven  Fund,  Inc..  The 

$1.00  par  common 


$5.00  par  conunon 
Shoe  City  Corporation 

$.10  par  conunon 
Software  AG  Systems.  Inc. 

$.01  par  conunon 
Spartech  Corporation 

$.75  par  common 
Stanadyne.  Inc. 

$2.50  par  common 
Sunstates  Corporation 

$.10  par  common 

$25.00  par  preferred 
Sylvan  Learning  Corp. 

$.01  par  common 
Symbol  Technologies.  Inc. 

$.01  par  common 
System  Integrators.  Inc. 

No  par  conunon 
Tenera.  L  P. 

Units  of  limited  partnership  interest 
Westcorp 

$1.00  par  common 

Additions  to  the  List 

Addington  Resources.  Inc. 

No  par  conunon 
Advantage  Companies,  Inc. 

$1.00  par  common 

Warrants  (expire  10-13-89) 
Alliance  Imaging  Inc. 

$.01  par  common 
Altera  Corporation 

No  par  common 
American  Consulting  Corporation,  Inc. 

$.01  par  conunon 
Atlantic  Group,  Inc.,  The' 

$.05  par  common 
Avondale  Industries,  Inc. 

$1.00  par  common 
Belmoral  Mines  Ltd. 

No  par  common 
Biotherapeutics  Incorporated 

Series  A,  $1.00  par  convertible 
preferred 
Bull  Run  Gold  Mines,  Ltd. 

$.01  par  common 
Central  Corporation 

$.01  par  common 
Charter  One  Financial,  Inc.    ' 

$.01  par  common 
Comerica  Inc. 

Series  B,  $4.32  par  cumulative 
convertible  preferred 
Compucom  Systems,  Inc. 

No  par  common 
CXR  Telcom  Corporation 
'  $.0033  par  common 
CYTRX  Corporation 

$.001  par  common 

Warrants  (expire  11-09-01) 
Datakey,  Inc. 

$.05  par  conunon 
^stem  Environmental  Services,  Inc. 

$.01  par  conunon 
Eastmaque  Gold  Mines  Ltd. 

No  par  common 
Empire  Insurance  Company 

$1.00  par  conunon 
Epitope,  Inc. 


No  par  common 
Evansville  Federal  Savings  Bank 
(Indiana) 

$1.00  par  conunon 
Exploration  Company  of  Louisiana,  Inc., 
The 

$.01  par  common 
Fair,  Isaac  and  Company,  Incorporated 

$.01  par  common 
First  Franklin  Corporation 

$.01  par  common 
First  Work  Cheese,  Inc. 

$.01  par  conunon 

Warrants  (expire  06-05-91) 
GBC  Bancorp  (California) 

No  par  common 
Gera^ty  &  Miller.  Inc 

$.01  par  common 
Green,  A.P.  Industries,  Inc. 

$1.00  par  conunon 
Holiday  RV  Superstars,  Ina 

$.01  par  common 
Home  Federal  Savings  Bank  (Indiana) 

$.01  par  common 
International  Consumer  Brands,  Inc. 

$.01  par  conunon 
.Iowa  National  Bankshares  Corp. 

$12.50  par  common 
Jaco  Electronics,  Inc. 

$.10  par  common 
Jones  SpaceUnk,  Ltd. 

Class  A.  $.01  par  common 
JRM  Holdings.  Inc. 

$.01  par  conunon 
Kimmons  Environmental  Service  Corp. 

$.001  par  common 
Maione-Hirschberg  Companies.  Inc. 

No  par  common 
Mallard  Coach  Company.  Inc. 

$.01  par  common 
Max  &  Erma's  Restaurants.  Inc. 

$.10  par  common 

Warrants  (expire  10-07-88) 
Maxim  Integrated  Products,  btc. 

$.001  par  common 
Midfed  Savings  Bank  (Ohio) 

$.01  par  common 
Mobile  National  Corporation 

$1.00  par  common 
Monmouth  Real  Estate  Investment  Trust 

No  par  common 
Moto  Photo,  Inc. 

$.01  par  cumulative  convertible 
preferred 

Warrants  (expire  11-25-89) 
Mutual  Federal  Savings  Bank,  A  Stock 
Corp.  (Ohio) 

$1.00  par  common 
N-W  Group,  Inc. 

$.01  par  common 
Nevada  Goldfields  Corporation 

No  par  conunon 
New  York  Bancorp,  Inc. 

$.01  par  common 
Octel  Communications  Corporation 

No  par  common 
Osbom  Conununications  Corporation 

$.01  par  conunon 
Peoples  Federal  Savings  Bank  of  DeKalb 
County 


By  order  of  the  Board  of  Governors  of 
the  Federal  Reserve  System  acting  by  its 
Staff  Director  of  the  Division  of  Banking 
Supervision  and  Regulation  pursuant  to 
delegated  authority  (12  CFR  265.2(c)(18)). 
Apr.  25. 1988. 

William  W.  Wiles. 

Secretary  of  the  Board. 

(FR  Doc.  88-9302  Filed  4-27-88:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Economic  Analysis 

15  CFR  Part  806 

(Docket  No.  71269-S062] 

)  Direct  Investment  Surveys:  Raising 
Exemption  i.«vels  for  ttte  BE-605  and 
BE-606B  Surveys 

agency:  Bureau  of  Economic  Analysis. 

Commerce. 

ACnON:  Final  rule. 
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:  This  final  rule  aaiends  15 
CFR  Part  806  by  raising  the  exemption 
levels  for  two  mandatory  surveys  of 
foreign  direct  investment  in  the  United 
States  conducted  by  the  Bureau  of 
Economic  Analysis  (BEA).  The  two 
surveys  are  quarterly  survey  BE-605. 
Transactions  of  U.S.  Affiliate.  Except  an 
Unincorporated  Bank,  with  Foreign 
Parent,  and  quarterly  survey  BE-^06B, 
Transactions  of  U.S.  Banking  Branch  or 
Agency  with  Foreign  Parent.  Under  this 
rule,  the  exemption  level  for  each  survey 
is  raised  from  $15  million  to  $20  million. 
These  changes  will  reduce  the  number 
of  survey  reports  filed,  thus  significantly 
reducing  the  reporting  and  processing 
burden. 

EFFECTIVE  DATE:  This  rule  will  be      I 
effective  May  31. 198a 

FOR  FURTNER  INFORMATION  CONTACT 

Betty  L  Barker,  Chief.  International 
Investment  Division  (BE-50).  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce,  Washington,  DC  20230:   ( 
phone  (202)  523-0659.  ' 

SUPPLEMENTARY  INFORMATION:  In  the 

February  16, 1988,  Federal  Register,  i 
Volume  53.  No.  3a  53  FR  4420,  the     I 
Bureau  of  Economic  Analysis  published 
a  notice  of  proposed  rulemaking  to  raise 
the  exemption  levels  for  two  mandatory 
surveys  of  foreign  direct  investment  in 
the  United  States.  No  comments  on  the 
proposed  rule  were  received.  Thus,  this 
final  rule  is  the  same  as  the  proposed 
rule. 

The  two  surveys— the  BE-605  and  BE- 
606B  quarterly  surveys — for  which 
exemption  levels  are  raised  under  this 
final  rule  are  part  of  BEA's  regular  data 
collection  program  for  foreign  direct 
investment  in  the  United  States.  These 
surveys  are  mandatory  under  the 
International  Investment  and  Trade  in 
Services  Survey  Act  (22  U.S.C.  3101- 
3108). 

The  exemption  level  for  a  given 
survey  is  the  level  of  a  U.S.  affiliate's 
assets,  sales,  or  net  income  below  which 
reporting  is  not  required.  (A  U.S. 
affiliate  is  a  U.S.  Inuiness  enterprise  in 
which  a  foreign  person  owns  or  controls, 
directly  or  indirectly,  10  percent  or  more 
of  the  voting  securities  if  an 
incorporated  business  enterprise  or  an 
equivalent  interest  if  an  unincorporated 
business  enterprise.)  Raising  the 
exemption  level  lowers  the  number  of 
reports  to  be  filed,  and  will  significantly 
reduce  both  the  reporting  burden  on  U.S. 
businesses  and  the  processing  burden 
on  BEA. 

Under  this  final  rule,  the  exemption 
level  for  the  two  surveys  is  raised  to  $20 
million.  The  previous  exemption  levd 
for  each  survey  was  $15  million. 


The  $20  million  level  is  the  same  aa 
that  being  used  in  the  BE-12,  Benchmark 
Survey  of  Foreign  Direct  Investment  in 
the  United  States — 1987.  to  determine 
whether  a  U.S.  affiliate  must  file  a  long 
form  (Form  BE-12(LF))  or  a  short  fonn 
(Form  BE-12(SF)).  Completed  BE-12(LF) 
or  (SF)  reports  are  due  May  31, 1988. 
The  BE-12  is  BEA's  census  of  foreign 
direct  investment  in  the  United  States 
and  is  intended  to  cover  the  universe  of 
all  U.S.  affiliates.  The  BE-605  and  -606B. 
in  contrast,  are  sample  surveys  covering 
only  the  larger  U.S.  affiliates.  The 
sample  data  reported  in  these  surveys 
Mdll  be  linked  to  data  from  the  BE-12 
benchmark  survey  in  order  to  derive 
universe  estimates  for  nonbenchmaric 
years. 

The  rule  will  be  effective  with  the  BE- 
605  and  -«06B  reports  covering  the 
second  quarter  of  1988.  which  are  due  30 
days  after  the  close  of  that  quarter. 

Executive  Order  12291 

BEA  has  determined  that  this  rule  is 
not  "major"  as  defined  in  E.0. 12291 
because  it  is  not  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Paperwork  ReductioD  Act 

The  collection  of  information 
requirements  in  this  final  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB  Nos.  0608-0009  and 
0608-0023). 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  preparation  of 
an  initial  regulatory  Qexbility  analysis 
are  not  applicable  to  this  final  rule 
because  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  raises 
exemption  levels,  thereby  reducing 
reporting  requirements  of  small  entities. 

Accordingly,  the  General  Counsel. 
Department  of  Commerce,  has  certified 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration,  under 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605(b))  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 


List  of  Subjects  in  15  CFR  Part  106 

Balance  of  payments,  Economic 
statistics.  Foreign  investrasBt  in  the 
United  States,  Reporting  and 
recordkeeping  requirements. 

Dated:  April  4. 1988. 
Allu  H.  Young. 
Director,  Bureau  ofEcoaamic  Analytia. 

For  the  reasons  set  forth  in  the 
preamble.  15  CFR  Part  806  is  amended 
as  follows: 

PART  806-[  AMENDED} 

1.  The  authority  citation  for  15  CFR 
Part  806  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  22  U.S.C.  3101-3108. 
and  E.0. 11961,  as  amended. 

9806.15    [AmwKtod] 

2.  In  S  806.15(h)(1).  the  exemption 
level  of  $15,000,000  is  changed  to  read 
"$20,000,000." 

3.  In  S  806.15(h)(2],  the  exemption 
level  of  $15,000,000  is  changed  to  read 
"$  20,000,000." 

[FR  Doc.  88-9421  Filed  4-27-88;  &-45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
ConNnisslon 

18  CFR  Parts  2  and  284 

[Docket  Nos.  RtM7-34-000  et  aL;  Ordar  Na 
SOD] 

Regulation  of  Natural  Gas  PIpelinee 
After  Partfal  Decontrol;  AvallabiHty  of 
Transcript  and  Questione 

April  22, 198& 

AOCNCV:  Federal  Energy  Regulatory 

Commission,  DOE. 

Acnofc  Notice  of  availability  of 
transcript  and  questions. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
held  a  public  hearing  on  April  11-12. 
1988.  on  Order  No.  500.  Docket  No. 
RMe7-34.  Regulation  of  Natural  Gas 
Pipelines  after  Partial  Decontrol  (52  FR 
8439,  March  15, 1988).  During  the 
hearing,  the  Chairman  and  the 
Commissioners  addressed  questions  to 
the  participants,  who  were  requested  to 
submit  their  responses  in  writing 
subsequent  to  die  hearing.  AdditionaUy, 
after  the  pubUc  hearing  the 
Commissioners  submitted  a  list  of 
questions  for  response  by  the  public.  A 
copy  of  the  transcript  of  the  hearing  and 
the  list  of  questions  are  available  in  the 
Commission's  Public  Reference  Room. 


DATE:  Anyone  wishing  to  respond  to  the 
questions  must  submit  responses  by 
May  27, 1988. 

ADDRESS:  An  original  and  14  copies  of 
the  responses  to  the  questions  must  be 
filed  with  the  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

{ulia  Lake  White,  Office  of  the  General 
counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE..  Washington,  DC  20426,  (202)  357- 
8530. 

SUPPLEMENTARY  INFORMATION:  Copies 
of  the  transcript  of  the  hearing  and  the 
list  of  the  questions  submitted 
subsequent  to  the  public  hearing  held  on 
April  11-12. 1968,  are  available  from  the 
Public  Reference  Room,'  Federal  Energy 
Regulatory  Commission,  Room  1000,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426. 

Lois  D.  Caahell. 

Acting  Secretary. 

[FR  Doc  88-9461  Filed  4-27-68;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

.21  CFR  Part  173 

[Docket  No.  86F-0489] 

Secondary  Direct  Food  Additives 
Permitted  In  Food  for  Human 
Consumption;  Boiler  Water  Additives 

agency:  Food  and  Drug  Administration. 
ACTION;  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  poly(acrylic  acid-co- 
hypophosphite),  sodium  salt  (a  4:1  to 
16:1  monomer  ratio  by  weight)  as  a 
boiler  water  additive.  This  action 
responds  to  a  petition  filed  by  Ciba- 
Geigy  Corp. 

DATES:  Effective  April  28. 1988; 
objections  by  May  31, 1988. 
ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
'  305),  Food  and  Drug  Administration,  Rm. 
4-62. 5600  Fishers  Lane,  RockviUe,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 
Lawrence ).  Lin,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-334),  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington.  DC  20204,  202-426-5487. 


SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  February  3. 1987  (52  FR  3350),  FDA 
announced  that  a  food  additive  petition 
(FAP  7A3975)  had  been  filed  by  Ciba- 
Geigy  Corp.,  Three  Skyline  Dr., 
Hawthorne,  NY  10532.  proposing  that 
S  173.310  Boiler  water  additives  (21  CFR 
173.310)  be  amended  to  provide  for  the 
safe  use  of  poIy(acrylic  acid-co- 
hypophosphite),  sodium  salt  (a  4:1  to 
16:1  monomer  ratio  by  weight)  as  a 
boiler  water  additive. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material,  and 
has  concluded  that  the  proposed  use  of 
the  food  additive  is  safe,  and  that  the 
regulations  in  21  CFR  173.310  should  be 
amended  as  set  forth  below. 

hi  accordance  v«th  {  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  docimients 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h),  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

'The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  May  31, 1988.  file  with 
the  Dockets  Management  Branch 
(address  above]  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 


information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
docimient.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Subjects  io  21  CFR  Part  173 

Food  additives. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director  of  the  Center  for  Food 
Safety  and  Applied  Nutrition.  Part  173  is 
amended  as  follows: 

PART  173— SECONDARY  DIRECT 
FOOD  ADDITIVES  PERMITTED  IN 
FOOD  FOR  HUMAN  CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
Part  173  is  revised  to  read  as  follows: 

Authority:  Sees.  201(8).  409.  72  Stat.  1784- 
1788  88  amended  (21  U.S.C.  321(8).  348):  21 
CFR  5.10,  5.61. 

S  173.310    [Amended] 

2.  Section  173.310  Boiler  water 
additives  is  amended  in  paragraph  (c)  in 
the  table  under  "Substances"  by  adding 
the  phrase  "to  a  16:1"  after  "4:1"  in  the 
entry  for  "Poly(acrylic  acid-co- 
hypophosphite),  sodium  salt  *  *  *." 

Dated:  April  15, 198a 
Richard ).  Ronlc. 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 
[FR  Doc.  88-9340  Filed  4-27-88;  8:45  am] 

BtLUm  CODE  41«>-0t-M 


21  CFR  Part  178 

[Docket  No.  86F-043S] 

Indirect  Food  Additives:  Adjuvants, 
Production  Akto,  and  Sanltizers 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  MAr-1,3- 
propanediylbis(3,5-di-tert-butyl-4- 
hydroxyhydrocinnamamide)  as  an 
antioxidant  in  rubber  articles  intended 
for  repeated  use  in  contact  with  food. 


I 
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This  action  responds  to  a  petition  filed 
byCiba-GeigyCorp. 
OATCS:  EfFecthre  April  28, 1988;  > 

objections  by  May  31, 1988.  ' 

AOORCSS:  Written  obiections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  mFORMATlON  CONTACn 

Vir  Anand.  Food  and  Drug 
Administration.  Center  for  Food  Safety 
and  Applied  Nutrition  (HHF-335),  200  C 
St..  SW.,  Washington,  DC  20204, 202- 

472-5ega 


Bsa 

notice  published  in  the  Fadetal  Registar 
of  December  23, 1986  (51  FR  45955),  FDA 
amunmced  diat  a  petition  (FAP  7B3970) 
had  been  filed  by  Ciba-Geigy  Corp., 
Three  SkyKne  Drive,  Hawthorne.  NY 
10532,  proposing  that  S  178.2010 
Antioxidants  and/or  stabilizers  for 
polymers  (21  CFR  178.2010)  be  amended 
to  provide  for  the  safe  use  of  ^,Ar-l,3- 
propaoediylbis(3,5-di-ter(  buty-l4- 
hydht)xyhydrocinnamamide)  as  an 
antioxidant  in  closures  with  sealing 
gaskets  intended  to  contact  food  and  in 
rubber  articles  intended  for  repeated  use 
in  contact  with  food.  Subsequently,  the 
petitioner  withdrew  its  request  for  the 
use  of  the  additive  in  closures  with 
sealing  gaskets  and  requested 
amendment  of  S  178.2010  to  provide  only 
for  the  use  of  the  additive  in  rubber 
articles  intended  for  repeated  use  in 
contact  with  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  iTje 
agency  concludes  that  the  proposed  use 
of  the  additive  is  safe,  and  that  the 
regulations  should  be  amended  in  21   i 
CFR  178.2010(b)  as  set  forth  below.      I 

In  accordance  with  S  171.1(h)  (21  CrR 
171.(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h),  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
docimients  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a.signiflcant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 


(address  above)  between  9  a.m.  and  4 
p.iiL,  Monday  through  Friday.  This 
action  was  considered  imder  the  FDA's 
final  rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

Any  person  wdio  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  May  31, 19Q8  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto,  Bach  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Faifave  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  or  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intmded  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Subjects  in  a  CFR  Part  ITS 

Food  additives.  Food  packaging. 

Therefore  under  the  Federal  Food. 
Drug  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director  of  the  Center  for  Food 
Safety  and  Applied  Nutrition,  Part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS.  AND  SANITIZ^RS 

1.  The  authority  citation  for  21  CFR 
Part  178  continues  to  read  as  follows: 

Authority:  Sees.  201(8),  409.  72  SUL  1784- 
1788  as  amended  (21  U.S.C.  321(8).  348);  21 
CFR  S.10  and  5.61. 

2.  Section  178.2010  is  amended  in 
paragraph  (b)  by  alphabetically 
inserting  a  new  entry  in  the  table  to  read 
as  follows: 


9178.2010    AnttoxMMt*  and/or 

for  pdynMn. 

*        *        •        •        • 


(b)*  •  * 


SubstsnoM 


Ufratfltioos 


A(V-t,»AapanwayM«       For  um  only  al  lawelt 


0.5^lvMMtyl-*- 
hydroKytiydrodnwina. 
mid*)  (CAS  R«a  No. 
69851-81 -2). 


nottomcMdae 
pvcsnt  by  wsiQMof 
rubter  irtctet  fof 


i  177.2600  o(  (his 
chaplar. 


Dated:  April  15, 1988. 
Richwd  |.  Rode 

Acting  Director.  Center  for  Food  Safety  cmd 
Applied  Nutrition. 

(FR  Doc  88-8339  Filed  4-27-88;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26CFR  Parti 

rr j>.  tit7] 

Income  Taxee;  Corporate  Alternative 
MininHim  Tax  Book  Income 
Adjustment  of  Foreign  Corporations 

aocncy:  Internal  Revenue  Service, 
Treasury, 

ACTKHC  Temporary  regulations. 

summary:  This  document  provides  rules 
for  computing  the  alternative  minimum 
tax  adjustment  for  the  book  income  of 
foreign  corporations.  Changes  to  the 
applicable  law  were  made  by  the  Tax 
Reform  Act  of  1966.  These  regulations 
affect  corporate  taxpayers  and  provide 
them  with  guidance  necessary  to 
determine  their  alternative  minimum  tax 
Uabihty. 

In  addition,  the  text  of  the  temporary 
regulations  set  forth  in  this  document 
also  serves  as  the  text  to  the  proposed 
regulations  cross-referenced  in  a  notice 
of  proposed  rulemaking  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register. 

EFFCCnvi  DATK  Taxable  years 
beginning  after  December  31. 1988. 

FOR  FURTHCR  INFORMATION  CONTACT. 

Timothy  J.  McKenna  of  the  L^slation 
and  Regulations  EMvision.  Office  of 
Chief  Counsel.  Interna)  Revenue 
Service.  1111  ConstfhitlDn  Avenue  NW.. 
Washington.  DC  20224.  Attention: 
CC:LR:T  (LR-54-87).  Telephone  202-666- 
3287  (not  a  toll-free  number). 


SUPflEMCNTARV  information: 

Background 

This  document  contains  temporary 
regulations  relating  to  the  book  income 
adjustment  to  the  corporate  alternative 
minimum  taxable  income  of  foreign 
corporations  under  section  56(c)(1)  and 
section  56(f)  of  the  Internal  Revenue 
Code  of  1986  (Code),  as  amended  by 
section  701  of  the  Tax  Reform  Act  of 
1986  (Pub.  L  99-514. 100  Stat.  2320).  The 
temporary  regulations  provided  by  this 
document  remain  in  effect  until 
superseded  by  final  regulations  on  these 
subjects. 

These  temporary  regulations  are 
intended  to  address  only  the  issues 
raised  by  section  56  relating  to  the  book 
income  adjustment  of  foreign 
corporations.  No  inference  should  be 
drawn  regarding  in  issues  not  expressly 
addressed  in  the  regulations.  In 
addition,  unless  otherwise  stated,  no 
inference  should  be  drawn  from  the 
issues  addressed  in  these  regulations  to 
the  determination  of  the  book  income 
adjustment  by  United  States  corporate 
taxpayers. 

Explanation  of  Provi^ons 

In  General 

■  Section  882  of  the  Code,  as  amended 
by  the  Tax  Reform  Act  of  1988.  provides 
that  for  taxable  years  beginning  after 
December  31. 1986.  a  foreign  corporate 
taxpayer  (foreign  taxpayer)  engaged  in  a 
trade  or  business  in  the  United  States 
during  the  taxable  year  shall  be  taxable 
as  provided  in  section  55.  relating  to  the 
alternative  minimum  tax,  on  its  taxable 
income  that  is  effectively  connected 
with  the  conduct  of  a  trade  or  business 
in  the  United  States.  Under  section 
S6(c)(l)  of  the  Code,  a  foreign  taxpayer, 
when  computing  corporate  alternative 
minimum  taxable  income  for  purposes 
of  determining  its  alternative  minimum 
tax  for  taxaUe  years  begiiming  in  1987. 
1988.  and  1989.  must  include  an 
adjustment  for  the  net  book  income  of 
such  taxpayer  (the  "book  income 
adjustment"). 

Section  56(f)(1)  provides  that  the  book 
income  adjustinent  is  computed  by 
increasing  alternative  minimum  taxable 
income  by  SO  p«t»ttt  of  the  amount  (if 
any)  by  which  the  adjusted  net  book 
income  of  the  taxpayer  exceeds 
alternative  minimum  taxable  income  for 
the  taxable  year  (detemuned  without 
regard  to  the  book  income  adjustment 
and  the  alternative  minimum  tax  net 
operating  loss  deduction).  Adjusted  net 
book  income  equals  the  net  book  income 
of  the  taxpayer  shown  on  its  applicable 
financial  statement  with  certain 
adjustments.  In  general,  a  taxpayer's 
applicable  financial  statement  is  its 


financial  statement  that  has  the  highest 
priority,  determined  in  the  following 
order  (a)  A  financial  statement  required 
to  be  filed  with  the  Securities  and 
Exchange  Commission;  (b)  a  certified 
audited  financial  statement  used  for 
credit  purposes,  for  disclosure  to 
shareholders  or  for  any  other  substantial 
non-tax  purpose:  (c)  a  financial 
statement  (but  not  a  tax  return)  that  is 
required  to  be  provided  to  the  Federal 
government  or  an  agency  thereof,  a  state 
government  or  an  agency  thereof,  or  a 
political  subdivision  of  a  state  or  an 
agency  thereof;  or  (d)  any  other 
financial  statement  used  as  a  statement 
for  credit  purposes,  for  reporting  to 
shareholders,  or  for  any  other 
substantial  non-tax  purpose  (an 
unaudited  financial  statement).  If  a 
taxpayer  does  not  have  any  financial 
statement,  or  only  has  an  unaudited 
financial  statement  and  makes  an 
election,  the  book  income  adjustment  is 
computed  using  current  earnings  and 
profits. 

On  April  28. 1987.  the  Federal  Register 
(52  FR  15305)  published  temporary 
regulations  under  sections  56  (c)(1)  and 
(f)  of  the  Code  (TJ).  8138)  that  provide 
guidance  for  computing  the  alternative 
minimum  tax  book  income  adjustment. 
Those  temporary  regulations  did  not 
address  all  issues  relating  to  the 
computation  of  the  book  income 
adjustment  by  a  foreign  taxpayer. 
Section  1.36-lT(c)(5)(ii).  relating  to  the 
applicable  financial  statement  of  a 
foreign  taxpayer  conducting  a  trade  or 
business  in  the  United  States,  was 
specifically  reserved. 

Net  Book  Income  of  a  Foreign  Taxpayer 

Generally.  S  1.56-lT(b)  of  the 
temporary  regidations.  relating  to  the 
determination  of  net  book  income,  is 
applicable  in  determining  the  net  book 
income  of  a  foreign  taxpayer,  however. 
9  1.56-lT(b)  is  amended  by  these 
temporary  regulations  to  provide  that  in 
the  case  of  a  foreign  taxpayer  net  book 
income  is  limited  to  the  income  or  loss 
reported  on  the  applicable  financial 
statement  of  the  foreign  taxpayer  that  is 
effectively  connected  with  the  conduct 
of  a  trade  or  business  in  the  United 
States  ("effectively  connected  net  book 
income"). 

Effectively  connected  net  book 
income  includes  book  income  or  loss 
attributable  to  an  item  that  would  be 
treated  as  effectively  connected  under 
the  principles  of  section  864(c).  or  any 
other  applicable  provision  of  the  Code 
and  the  regulations  thereunder.  For 
example,  if  for  tax  purposes  the 
disposition  of  a  United  States  real 
property  interest  would  be  treated  as 
effectively  connected  with  a  trade  or 


business  in  the  United  States  under 
section  897.  then  the  book  gain  or  loss 
attributable  to  such  disposition  would 
be  treated  as  effectively  connected  net 
book  income. 

Effectively  connected  net  book 
income  does  not  include  any  amount  of 
book  income  or  loss  attributable  to  an 
item  that  would  qualify  as  effectively 
connected  with  the  conduct  of  a  trade  or 
business  in  the  United  States  under 
section  864  (c)  but  for  a  specific 
exclusion  in  any  provision  of  the  Code. 
Consequently,  effectively  connected  net 
book  income  does  not  include  any 
amount  attributable  to  exempt  foreign 
trade  income  of  a  foreign  sales 
corporation  (FSC)  that  is  treated  as 
foreign  source  income  that  is  not 
effectively  connected  with  the  conduct 
of  a  trade  or  business  in  the  United 
States  under  section  921(a)  and  the 
regulations  thereunder.  However, 
dividends  paid  by  a  FSC  may  be 
includible  in  the  net  book  income  of  the 
dividend  recipient  under  the  rules  of 
§  1.5&-lT(b)(2)(iv)  of  the  temporary 
regulations. 

Effectively  connected  net  book 
income  also  excludes  any  amount  that  is 
attributable  to  income  that  qualifies  as 
effectively  connected  with  the  conduct 
of  a  trade  or  business  in  the  United 
States  but  that  is  exempt  from  United 
States  taxation  under  section  894  of  the 
Code,  relating  to  amounts  exempt  under 
the  provision  of  a  United  States  income 
tax  treaty.  In  addition,  effectively 
connected  book  Income  excludes 
amounts  that  are  exempt  fit>m  United 
States  taxation  under  sections  883, 892 
and  895  of  the  Code. 

Section  1.56-lT(b)(5)  provides  that  if  a 
taxpayer  does  not  have  an  applicable 
financial  statement,  or  only  has  an 
unaudited  financial  statement  and 
makes  the  election  described  in  §  1.56- 
lT(c)(2),  net  book  income  equals  current 
earnings  and  profits  for  the  taxable 
year.  The  temporary  regulations  are 
revised  to  provide  that  under  these 
circumstances,  a  foreign  taxpayer  shall 
use  effectively  connected  earnings  and 
profits  rather  than  current  earnings  and 
profits.  Effectively  connected  earnings 
and  profits  are  computed  using  the  rules 
of  section  884(d),  relating  to  effectively 
connected  earnings  and  profits  for 
purposes  of  the  branch  profits  tax. 
However,  in  computing  effectively 
connected  earnings  and  profits  for 
purposes  of  the  book  income 
adjustment,  the  exceptions  set  forth 
under  section  884(d)(2)  (B)  through  (D) 
are  not  applicable. 
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Applicable  Financial  Statement  of  a 
Foreign  Taxpayer 

The  rules  set  forth  in  §  1.56-lT(c)  of 
the  temporary  regulations,  relating  to 
the  determination  of  the  applicable 
financial  statement  for  purposes  of 
computing  the  book  income  adjustn^ent, 
generally  apply  in  determining  the  | 
applicable  Hnancial  statement  of  a 
foreign  taxpayer  conducting  a  trade  or 
business  in  the  United  States.  However, 
§  1.56-lT(c}(5)(ii]  is  amended  to  provide 
special  rules  for  determining  the 
appUcable  financial  statement  of  a 
foreign  taxpayer. 

Under  S  1.56-lT(cK5)(ii),  the 
appUcable  financial  statement  of  a 
foreign  taxpayer  is  the  statement 
prepared  by  its  United  States  trade  or 
business  that  has  the  highest  priority 
under  S  1.56-lT(c)(3).  Section  1.56- 
lT(c)(l)(ii)  is  revised  to  provide  that  a 
statement  will  be  a  certified  audited 
statement  if  it  is  certified  to  be  fairly 
presented  by  either  an  independent 
Certified  Public  Accoimtant,  or  a 
similarly  qualified  professional  in  any 
foreign  country.  Section  1.56-  j 

lT(c)(5)(u){B)(i)  clarifies  that  an      I 
applicable  financial  statement  of  a 
foreign  taxpayer  may  he  prepared  under 
the  generally  accepted  accounting 
principles  of  a  foreign  country. 
However,  under  §  1.56-lT(c)(5){ii)(B)(2), 
a  financial  statement  must  be  prepared 
in  United  States  dollars  to  be  considered 
as  an  applicable  financial  statement. 

Section  1.56-lT(c)(5)(ii)(C)  provides 
special  priority  rules  if  a  foreign 
taxpayer  has  more  than  one  financial 
statement  of  equal  priority.  Under 
i  l.S6-lT(c)(5)(ii](C)(i),  the  appUcable 
financial  statement  of  a  foreign  taxpayer 
that  has  more  than  one  financial 
statement  of  equal  priority  reporting  on 
the  same  United  States  trades  or 
businesses  is  the  financial  statement 
that  reports  the  greatest  amount  of 
adjusted  net  book  income.  If,  however, 
the  financial  statements  report  on 
different  trades  or  businesses,  §  1.56- 
lT(c)(5Kii)(C)(21  provides  that  the 
applicable  financial  statement  is  that 
financial  statement  reflecting  the 
greatest  amount  of  gross  receipts 
attributable  to  United  States  trades  or 
businesses.  If  after  applying  §  1.56- 
lT(c)(5)(ii)(C)(2)  the  taxpayer  stiU  has 
financial  statements  of  equal  priority, 
the  applicable  financial  statement  is 
that  financial  statement  resulting  in  the 
greatest  amount  of  adjusted  book  I 
income.  I 

If  a  United  States  trade  or  business  of 
a  foreign  taxpayer  modifies  its  financial 
reporting  and  the  principal  purpose  of 
such  action  is  to  reduce  adjusted  net 
book  income,  S  1.56-lT(c)(5)(ii)(D) 


provides  that  the  District  Director  may, 
based  on  all  the  facts  and 
circumstances,  determine  the  taxpayer's 
applicable  financial  statement. 

Adjustments  to  Net  Book  Income  of  a 
Foreign  Taxpayer 

The  rules  of  §  1.56-lT(d)  of  the 
temporary  regulations,  relating  to 
adjustments  to  net  book  income,  apply 
when  determining  the  net  book  income 
adjustment  of  a  foreign  taxpayer. 
However,  a  new  S  1.56-lT(d](7)  is  added 
to  provide  for  special  adjustments  to  net 
book  income  for  foreign  taxpayers. 
These  rules  require  a  foreign  taxpayer  to 
include  any  effectively  connected  net 
book  income  of  the  foreign  taxpayer  that 
is  not  reported  on  the  appUcable 
financial  statement,  and  to  exclude  any 
amount  reported  on  the  applicable   ' 
financial  statement  that  is  not  treated  as 
effectively  connected  net  book  income. 
For  example,  if  the  appUcable  financial 
statement  of  a  foreign  taxpayer  only 
reports  on  one  of  its  two  businesses 
conducted  in  the  United  States,  the 
effectively  connected  net  book  income 
amount  reported  on  the  applicable 
financial  statement  must  be  adjusted  to 
include  amounts  attributable  to  income 
effectively  connected  to  the  operation  of 
the  other  business  in  the  United  States. 

Special  Analyses 

No  general  notice  of  proposed 
rulemaking  is  required  by  5  U.S.C.  553(b) 
for  temporary  regulations.  Accordingly, 
the  Regulatory  FlexibiUty  Act  does  not 
apply,  and  no  Regulatory  FlexibiUty 
Analysis  is  required  for  this  rule,  llie 
Commissioner  of  Internal  Revenue  has 
determined  that  this  temporary  rule  is 
not  a  major  rule  as  defined  in  Executive 
Order  12291  and  that  a  regulatory 
impact  analysis  therefore  is  not 
required. 

Drafting  Information 

The  principal  author  of  these 
temporary  regulations  is  Margaret  M. 
O'Connor  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Coimsel,  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  the  Treasury  Department 
participated  in  developing  the 
regulation,  both  on  matters  of  substance 
and  style. 

List  of  Subjects  in  28  CFR  1^-1.58-8 

Income  taxes.  Tax  UabiUty,  Tax  rates. 
Credits. 

Adoption  of  Amendments  to  the 
Regulation 

Accordingly  26  CFR  Part  1  is  amended 
as  foUows: 


PART  1-(AMENDED] 

Paragraph  1.  The  authority  for  Part  1 
continues  to  read  in  part: 

Authority:  26  U.S.C.  7805  *     *     *  Section 
1.5&-1T  is  also  issued  under  26  U.S.C. 
56{0(2)(H). 

Par.  2.  Section  1.56-OT  is  amended  as 
follows: 

1.  Paragraph  (b)(6)  is  redesignated  as 
(b)(7). 

2.  A  new  (b)(6)  is  added  immediately 
after  paragraph  (b)(5)(ii)  to  read  as  set 
forth  below. 

3.  Paragraph  (c)(5)(ii)  is  revised  as  set 
forth  below. 

4.  A  new  paragraph  (d)(7)  is  added 
immediately  after  paragraph  (d)(6)  to 
read  as  set  forth  below. 

§1.58-0T    Table  Of  contents  to  9  1.56-1T, 
•d|ustm«nt  for.  book  Income  of 
corporations  (temporary). 

•  .    *        •        *        * 

(b)  Adjusted  net  book  income  *  *  * 

(6)  Additional  rules  for  computation  of 
net  book  income  of  a  foreign  corporate 
taxpayer. 

(i)  Adjusted  net  book  income  of  a 
foreign  taxpayer. 

(ii)  Effectively  connected  net  book 
income  of  a  foreign  taxpayer. 

(A)  In  general. 

(B)  Certain  exempt  amounts. 

(iii)  Computation  of  net  book  income 
of  a  foreign  taxpayer  using  current 
earnings  and  profits. 
***** 

(c)  AppUcable  financial  statement 

♦  •  * 

(5)  Special  rules.  *  *  * 

(n)  AppUcable  financial  statement  of  a 
foreign  taxpayer  with  a  United  States 
trade  or  business. 

(A)  In  general. 

(B)  Special  rules  for  appUcable 
financial  statement  of  a  trade  or 
business  of  a  foreign  taxpayer. 

(C)  Special  rule  for  statements  of 
equal  priority. 

(D)  Anti-abuse  rule. 
***** 

(d)  Adjustments  to  net  book  income. 

*  *  * 

(7)  Adjustments  for  foreign  taxpayers 
with  a  United  States  trade  or  business. 

(i)  In  general, 
(u)  Example. 

Par.  3.  Section  1.56-lT  is  amended  as 
foUows: 

1.  In  the  last  sentence  of  paragraph 
(b)(2)(iv),  the  phrase  "(3)  and  (4)"  is 
revised  to  read  "(3),  (4),  and  (9)". 

2.  Paragraph  (b)(e)  is  redesignated 
paragraph  (b)(7). 

3.  References  to  paragraph  (b)(6)  in 
the  last  sentence  of  paragraph  (b)(2)(Ui), 
the  last  sentence  of  (b)(2)(iv),  the  last 


sentence  of  paragraph  (b)(4)(i),  the 
second  sentence  of  paragraph  (b)(4)(iii). 
and  the  second  sentence  of  paragraph 
(b)(iv)  are  revised  to  read  "paragraph 
{b)(7)". 

4.  A  new  paragraph  (b)(6)  is  added  to 
read  as  set  forth  below. 

5.  In  redesignated  paragraph  (b)(7). 
Examples  (9)  through  (14)  are  added  to 
read  as  set  forth  below. 

'  6.  The  second  sentence  of  paragraph 
(c)(l)(ii)  is  revised  as  set  forth  below 
(the  first  sentence  is  republished  for  the 
convenience  of  the  reader). 

7.  In  the  last  sentence  of  paragraph 
(c)(4),  the  phrase  "(4)  and  (5)"  is  revised 
to  read  "(4),  (5),  (19).  and  (20)". 

8.  The  text  for  paragraph  (c)(5)(u)  is 
added. 

9.  In  paragraph  (c)(6).  Examples  (15) 
through  (21)  are  added  to  read  as  set 
forth  below. 

10.  A  new  paragraph  (d)(7)  is  added  to 
read  as  set  forth  below. 


§1.5«-1T    Adjustment  for  the  book 
of  corporations  (temporary) 

'        *        •        *        * 

(b)  Adjusted  net  book  income 


(6)  Additional  rules  for  computation  of 
net  book  income  of  a  foreign  corporate 
taxpayer — (i)  Adjusted  net  book  income 
of  a  foreign  taxpayer.  Adjusted  net  book 
income  of  a  foreign  corporate  taxpayer 
("foreign  taxpayer")  means  the 
effectively  connected  net  book  income 
(as  defined  in  paragraph  (b)(6}(ii]  of  this 
section)  of  the  foreign  taxpayer,  after 
taking  into  account  the  adjustments 
under  the  rules  of  paragraph  (d)  of  this 
section. 

(ii)  Effectively  connected  net  book 
income  of  a  foreign  taxpayer — (A)  In 
general.  Effectively  connected  net  book 
income  of  a  foreign  taxpayer  is  the 
income  or  loss  reported  in  its  appUcable 
financial  statement  (as  defined  in 
paragraph  (c)(5)(ii)  of  this  section),  but 
only  to  the  extent  that  such  amount  is 
attributable  to  items  of  income  or  loss 
that  would  be  treated  as  effectively 
connected  with  the  conduct  of  a  trade  or 
business  in  the  United  States  by  the 
foreign  taxpayer  as  determined  under 
either  the  principles  of  section  864(c) 
and  the  regulations  thereunder,  or  any 
other  appUcable  provision  of  the 
Internal  Revenue  Code  of  1986.  Thus,  if 
for  tax  purposes  an  item  or  income  or 
loss  is  treated  as  effectively  connected 
with  the  conduct  of  a  trade  or  business 
in  the  United  States,  then  the  income  or 
loss  reported  on  the  foreign  taxpayer's 
applicable  financial  statement 
attributable  to  such  item  is  effectively 
connected  net  book  income.  See 
paragraph  (b)(7).  Examples  (10),  (11), 
and  (12)  of  this  section. 


(B)  Certain  exempt  amounts. 
Effectively  connected  net  book  income 
does  not  include  any  amount 
attributable  to  an  item  that  is  exempt 
from  United  States  taxation  under 
sections  894,  883,  892  or  895  of  the 
Internal  Revenue  Code  of  1986.  See 
paragraph  (b)(7).  Examples  (13)  and  (14) 
of  this  section. 

(iii)  Computation  of  net  book  income 
of  a  foreign  taxpayer  using  current 
earnings  and  profits.  If  a  foreign 
taxpayer  does  not  have  an  appUcable 
financial  statement  or  only  has  a 
statement  described  in  paragraph 
(c}(l)(iv]  of  this  section  and  makes  the 
election  described  in  paragraph  (c)(2)  of 
this  section,  net  book  income  for 
purposes  of  this  section  is  equal  to  the 
foreign  taxpayer's  current  earnings  and 
profits  that  are  attributable  to  income  or 
loss  that  is  effectively  connected  (or 
treated  as  effectively  coimected)  with 
the  conduct  of  a  trade  or  business  in  the 
United  States.  Effectively  connected 
current  earnings  and  profits  are 
computed  under  the  rules  of  section 
884(d)  and  the  regulations  thereunder, 
relating  to  effectively  connected 
earnings  and  profits  for  purposes  of 
computing  the  branch  profits  tax,  but 
without  regard  to  the  exceptions  set 
forth  under  section  884(d)(2)  (B)  through 
(D).  For  purposes  of  this  section, 
effectively  connected  current  earnings 
and  profits  are  not  reduced  by  any 
remittances  or  distribuUons.  Effectively 
connected  current  earnings  and  profits 
take  into  account  Federal  income  tax 
expense  and  any  foreign  tax  expense; 
however,  see  paragraph  (d)(3)  of  this 
section  for  adjustments  to  net  book 
income  with  respect  to  certain  taxes. 

[7)  Examples.  *  *  * 

Example  (9).  Corporation  I  is  a  United 
States  corporation  with  a  100  percent  owned 
subsidiary, ),  a  foreign  sales  corporation 
(FSC).  I  uses  a  calendar  year  for  both 
financial  accounting  and  tax  purposes. 
Income  from  )  is  consoHdated  in  I's 
applicable  financial  statement.  I  and  J  do  not 
Tile  a  consolidated  tax  return.  In  1987, )  pays 
a  dividend  to  I  of  $100  out  of  )'s  earnings  and 
profits.  For  purposes  of  this  example,  it  is 
assumed  that  t)ie  distribution  is  made  out  of 
the  proflts  attributable  solely  to  foreign  trade 
income  determined  through  use  of  the 
administrative  pricing  rules  of  section  925(a) 
(1)  and  (2).  Accordingly,  the  distribution  is 
eligible  for  the  100  percent  dividends 
received  deduction  under  section  245(c). 
Although  I's  applicable  financial  statement  is 
adjusted  to  eliminate  income  or  loss 
attributable  to  ].  the  entire  amount  of  the 
dividend  distribution  roust  be  included  in  Fs 
adjusted  net  book  income  pursuant  to 
paragraph  (b](2)(iv)  of  this  section. 

Example  (10).  Corporation  K  is  a  foreign 
corporation  incorporated  under  the  laws  of 
country  X.  K  uses  a  calendar  year  for  both 
financial  accounting  and  tax  purposes.  In 


1967,  K  actively  conducts  a  real  estate 
business,  L.  in  the  United  States.  The 
financial  statement  that  is  used  as  fCs 
applicable  financial  statement  (as  determined 
under  paragraph  (c)(5)(ii)  of  this  section) 
discloses  total  net  income  of  $150.  Of  this 
amount,  $100  is  attributable  to  L's  real  estate 
business.  $50  is  attributable  to  dividends  paid 
to  L  from  its  investment  in  certain  securities. 
The  securities  investment  is  not  connected 
with  L's  real  estate  business.  Under  the  rules 
of  section  864.  only  $100  is  effectively 
connected  to  tlie  conduct  of  a  trade  or 
business  in  the  United  States.  Thus,  K's 
effectively  connected  net  book  income  for 
1987  equals  $100. 

Example  (11).  Assume  the  same  facts  as  in 
Example  (10)  except  that  K's  applicable 
financial  statement  also  discloses  $75 
attributable  to  investment  real  property 
located  in  the  United  States,  so  that  the  net 
income  amount  reported  on  the  fmancial 
statement  equals  $225.  The  $75  of  income  is 
not  effectively  connected  with  the  conduct  of 
a  trade  or  business  in  the  United  States.  K. 
for  regular  tax  purposes,  makes  an  election 
under  section  8iB2(d)  to  treat  this  income  as 
effectively  connected  with  the  conduct  of  a 
trade  or  business  in  the  United  States.  As  a 
result,  K's  effectively  connected  net  book 
income  for  1987  equals  $175  ($100  +  $75). 

Example  (12).  Corporation  M  is  a  foreign 
corporation  that  actively  conducts  a 
manufacturing  business,  N,  in  the  United 
States.  M  is  a  calendar  year  taxpayer  for  both 
financial  accounting  and  tax  purposes.  In 
1987,  the  Hnancial  statement  that  is  used  as 
M's  applicable  financial  statement  (as 
determined  under  paragraph  (c)(5)(ii)  of  this 
section)  reflects  an  anticipated  loss  from  the 
sale  of  a  division  of  N.  For  Federal  income 
tax  purposes  the  loss  is  not  recognized  in 
1987,  but  rather  is  recognized  in  1988  when  M 
sells  the  division.  In  determining  M's 
effectively  connected  net  book  income  for 
1967,  the  anticipated  loss  reported  on  M's 
1987  applicable  financial  statement  is  taken 
into  account  because  tlie  reported  loss  is 
effectively  connected  to  the  conduct  of  a 
trade  or  business  in  the  United  States  under 
the  principles  of  section  864. 

Example  (13).  Corporation  O  is  a  foreign 
corporation  that  is  engaged  in  the 
international  shipping  business.  O  is 
incorporated  under  the  laws  of  X.  O  is  a 
calendar  year  taxpayer  for  both  financial 
accounting  and  tax  purposes.  In  1987,  O 
actively  conducts  a  shipping  business,  P, 
within  the  United  States.  The  statement  that 
is  used  in  1987  as  O's  applicable  financial 
statement  (as  determined  under  paragraph 
(c)(5)(ii]  of  this  section]  discloses  income  of 
SlOO  that  is  attributable  to  Fs  operation  of 
ships  in  international  traffic.  Under  section 
864,  $50  is  effectively  connected  with  the 
conduct  of  a  trade  or  business  in  the  United 
States.  However,  the  United  States  income 
tax  treaty  tvith  X  exempts  from  United  States 
income  tax  any  income  derived  by  a  resident 
of  X  from  the  operation  of  ships  in 
international  traffic.  Thus,  pursuant  to 
paragraph  (b)(6)(ii)(B)  of  this  section,  no 
amount  of  Fs  income  is  includible  in  O's 
effectively  connected  net  book  income. 
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Example  (14).  Assume  the  same  facts  as  in 
Example  (13)  except  that  there  is  no  United 
States  income  tax  treaty  with  X.  However.  X 
by  statute  exempts  United  States  citizens  and 
United  States  corporations  from  tax  imposed 
by  X  on  gross  income  derived  from  the 
operation  of  a  ship  or  ships  in  international 
traffic.  Under  section  883(a),  Fs  income  of 
$58  that  is  effectively  connected  with  the 
conduct  of  a  trade  or  business  in  the  United 
States  is  exempt  from  United  States  taxation. 
Thus,  pursuant  to  paragraph  (b)(e)(ii)(B)(2)  of 
this  section,  no  amount  of  Fs  income  is 
includible  in  O's  effectively  connected  net 
book  income. 

(c)  Applicable  financial  statement  (1) 
In  general.  •  •  * 

(ii)  Certified  audited  financial 
statement  A  certified  audited  Hnancial 
statement  that  is  used  for  credit 
purposes,  for  reporting  to  shareholders 
or  for  any  other  substantial  non-tax 
purpose.  Such  statement  must  be  , 
certified  by  a  Certified  Public 
Accountant  or  a  similarly  qualified 
professional  who  is  licensed  in  any 
foreign  country  and  who  is  independent, 
as  defined  in  the  American  Institute  of 
Certified  Public  Accountants 
Professional  Standards,  Code  of  Ethics 
(ET),  Section  101,  or  other  similar 
standard  in  accordance  with  the 
standards  of  the  profession  in  any 
foreign  country.  •  •  * 
«        *        •        *        • 

[5]  Special  rules.  *  *  * 

(ii)  Applicable  financial  statement  of 
a  foreign  taxpayer  with  a  United  States 
trade  or  business — (A)  In  general.  The 
applicable  Hnancial  statement  of  a 
foreign  taxpayer  conducting  one  or  more 
trades  or  businesses  in  the  United  States 
is  the  financial  statement  prepared  by 
any  such  trade  or  business  (or 
attributable  to  more  than  one  such 
trades  or  businesses)  that  has  the 
highest  priority  as  determined  under 
paragraph  (c)(3]  of  this  section.  See 
paragraph  (c)(6i.  Example  (15)  of  this 
section. 

(B)  Special  rules  for  applicable 
financial  statement  of  a  trade  or 
business  of  a  foreign  taxpayer— {1) 
Financial  statement  prepared  under 
foreign  generally  accepted  accounting 
principles.  Subject  to  the  rules  of  this 
section,  a  financial  statement  prepared 
by  a  United  States  trade  or  business 
using  generally  accepted  accounting 
principles  of  a  foreign  coimtry  may  be 
an  applicable  financial  statement  under 
this  paragraph  (c).  See  paragraph  (c)(6]. 
Example  (16)  of  this  section. 

(21  Financial  statement  prepared  in 
United  States  dollars.  Except  as 
provided  in  paragraph  (c)(5)(ii)(D)  of  this 
section,  the  financial  statement  of  a 
United  States  trade  or  business  must  be 


prepared  in  United  States  dollars  in 
order  to  be  considered  the  applicable 
financial  statement  of  the  foreign 
taxpayer  under  this  paragraph  (c).  See 
paragraph  (c)(6).  Example  (17)  of  this 
section. 

(C)  Special  rule  for  statements  of 
equal  priority.  If  a  foreign  taxpayer  has 
two  or  more  financial  statements  of 
equal  priority  (determined  under 
paragraphs  (c)(3)(i)  and  (c)(3)(ii)  of  this 
section  and  this  paragraph  (c)(5)(ii)),  the 
foreign  taxpayer's  applicable  financial 
statement  is  determined  under  either 
paragraph  (c)(5)(ii)(C)  [1)  or  [2]  of  this 
section,  whichever  is  applicable. 

[1]  Two  or  more  financial  statements 
reporting  on  the  same  trades  or 
businesses.  If  two  or  more  financial 
statements  of  equal  priority  report  on 
the  same  United  States  trades  or 
businesses,  the  applicable  financial 
statement  of  the  foreign  taxpayer  is 
determined  under  the  rule  of  paragraph 
(c)(3)(iii)  of  this  section.  In  applying  this 
rule,  adjusted  net  book  income  (as 
defined  under  paragraph  (b)(6)(ii)(A)  of 
this  section)  shall  be  used.  Thus,  the 
financial  statement  that  results  in  the 
greatest  amount  of  adjusted  net  book 
income  is  the  foreign  taxpayer's 
applicable  financial  statement. 

(2)  Two  or  more  financial  statements 
reporting  on  different  trades  or 
businesses.  If  two  or  more  financial 
statements  of  equal  priority  re{>ort  on 
different  United  States  trades  or 
businesses,  the  foreign  taxpayer's 
applicable  financial  statement  is— 

[i]  The  financial  statement  that 
reflects  the  greatest  amount  of  gross 
receipts  attributable  to  United  States 
trades  or  businesses,  or 

[ii]  If  after  applying  the  rules  of 
paragraph  (c)(5)(ii)(C)(2)(;')  of  this 
section,  the  foreign  taxpayer  still  has 
financial  statements  of  equal  priority, 
the  rules  of  paragraph  (c)(3)(iii)  of  this 
section  apply  (using  effectively 
connected  adjusted  net  book  income). 

See  paragraph  (cH6),  Example  (18)  of 
this  section. 

(D)  Anti-abuse  rule.  The  special  rules 
of  this  paragraph  (c)(5)(ii)  will  not  apply 
if  a  trade  or  business  conducted  in  die 
United  States  by  a  foreign  taxpayer 
modifies  its  financial  reporting  and  the 
principal  purpose  of  such  action  is  to 
reduce  the  amount  of  the  book  income 
adjustment.  In  such  cases,  the  District 
Director  may,  based  upon  all  the  facts 
and  circumstances,  determine  the 
taxpayer's  applicable  financial 
statement.  See  paragraph  (c)(6). 
Example  (21),  of  this  section. 

[6]  Examples.  *  *  * 

Example  (15).  Corporation  U  is  a  foreign 


corporation  incorporated  in  A.  U  is  a 
calendar  year  taxpayer  for  both  financial 
accounting  and  tax  purposes.  U  actively 
conducts  three  real  estate  businesses.  X.  Y 
and  Z.  in  the  United  SUtes.  In  1987.  X 
prepares  a  certified  audited  Hnancial 
statement  that  it  provides  to  its  United  States 
creditor.  In  addltoa  in  1987.  X.  Y  and  Z  each 
prepares  unaudited  Rnancial  statements  that, 
they  provide  to  U  for  incorporation  in  U's 
worldwide  financial  statement.  Under 
paragraph  (c)(5)(ii}(A)  of  this  section.  U's 
applicable  financial  statement  is  the  certified 
audited  financial  statement  prepared  by  X. 
However,  pursuant  to  paragraph  (d)(7)  of  this 
section,  an  adjustment  is  required  to  include 
any  of  U's  effectively  connected  net  book 
income  that  is  not  included  in  X's  certified 
audited  financial  statement  [e.g..  the 
effectively  connected  net  book  income 
attributable  to  Y  and  Z). 

Example  (18).  Corporation  A  is  a  foreign 
corporation  incoFporated  in  Z.  A  is  a 
calendar  year  taxpayer  for  both  financial 
accountii^  and  tax  purposes.  A  actively 
conducts  a  real  estate  business,  B,  in  the 
United  States.  B  prepares  a  certified  audited 
financial  statement  for  1987  using  the 
accounting  principles  of  Z  that  it  provides  to 
A  for  incorporation  into  A's  worldwide 
financial  statement.  In  addition,  B  prepares  a 
review  statement  for  1987  using  United  States 
generally  accepted  accounting  principles  that 
it  provides  to  its  United  States  creditors. 
Under  paragraphs  (c)(5)(ii)(A)  and 
(c)(5)(ii)(B)(J)  of  this  section,  the  financial 
statement  prepared  under  the  accounting 
principles  of  Z  is  the  applicable  financial 
statement. 

Example  (17).  Assume  the  same  facts  as  in 
Example  (16)  except  that  amounts  are 
reported  on  B's  certified  audited  financial 
statement  in  the  currency  of  Z  and  amounts 
are  reported  on  B's  review  statement  in 
United  States  dollars.  Since  the  review 
statement  is  prepared  in  United  States 
dollars,  under  paragraph  (c)(5)(ii)(B)(2]  of  this 
section,  it  is  the  applicable  financial 
statement. 

Example  (18)  Corporation  C  is  a  foreign 
corporation  incorporated  in  Z.  C  is  a  calendar 
year  taxpayer  for  both  financial  accounting 
and  tax  purposes.  C  actively  conducts  two 
real  estate  businesses,  D  and  E,  in  the  United 
States.  D  and  E  each  separately  prepare  a 
certified  audited  financial  statement  for  1987 
that  they  provide  to  their  United  States 
creditors.  D's  financial  statement  reports 
gross  receipts  of  $100.  E's  financial  statement 
reports  gross  receipts  of  $200.  Under 
paragraph  (c)(S)(i4)(C)(2)  of  this  section,  E's 
certified  audited  financial  statement  is  the 
applicable  financial  statement  and  must  be 
adjusted  under  the -rules  of  paragraph  (d)(7) 
of  this  section  to  include  effectively 
connected  book  income  attributable  to  D. 

Example  (19).  F  is  a  foreign  corporation 
incorporated  in  X.  F  is  a  calendar  year 
taxpayer  for  both  financial  accounting  and 
tax  purposes.  F  actively  conducts  a  banking 
business,  G,  in  the  United  States.  G  has  t>een 
engaged  in  business  in  the  United  States 
since  1977.  For  the  years  1977  through  1986,  G 


did  not  prepare  a  separate  financial 
statement.  However,  each  year  G  provided  F 
with  its  books,  records  and  other  raw 
financial  data.  F  used  this  data  in  preparing 
its  worldwide  financial  statement.  G  provides 
F  with  its  1978  books  and  records  on  January 
5, 1968,  in  accordance  with  its  historic 
practice.  On  February  15. 196a  G  prepares  an 
unaudited  financial  statement  for  calendar 
year  1987  that  it  provides  to  F.  The  principal 
purpose  of  creating  this  financial  statement  is 
to  reduce  net  book  income.  Under  these  facts, 
the  financial  statement  provided  by  G  is  not 
intended  to  be  reasonably  relied  upon  by  F  in 
preparing  its  worldwide  financial  statement. 
Therefore,  for  purposes  of  computing  net 
book  income,  G's  financial  statement  has  not 
been  used  for  a  substantial  non-tax  purpose. 

Example  (20).  Assume  the  same  facts  as  in 
Example  (19)  except  that  for  purposes  of 
preparing  Fs  1987  woridwide  financial 
statement,  G  does  not  provide  F  «vith  any  raw 
financial  data,  and  G  only  provides  F  %vith  an 
audited  financial  statement  that  is  prepared 
for  a  substantial  non-tax  purpose.  Under 
these  facts,  the  financial  statement  provided 
by  G  is  intended  to  be  relied  upon  by  F  in 
preparing  its  worldwide  financial  statement. 
Therefore,  for  purposes  of  computing  net 
book  income,  G's  financial  statement  has 
been  used  for  a  substantial  non-tax  purpose. 

Example  (21).  Corporation  H  is  a  foreign 
corporation  incorporated  in  I.  H  is  a  calendar 
year  taxpayer  for  both  financial  accounting 
and  tax  purposes.  H  actively  conduct  a  real 
estate  business. ),  in  the  United  Stdtes.  For 
the  years  1976  through  1986, )  prepared  a 
certified  audited  financial  statement  using 
United  States  dollars  that  it  provided  to  H.  In 
1987. )  prepares  a  certified  audited  financial 
statement  using  the  currency  of  1.  The 
principal  purpose  of  the  modification  of  )'s 
financial  reporting  is  to  reduce  the  amount  of 
the  book  income  adjustment.  Given  these 
facts,  the  District  Director  may  determine 
that  I's  1987  certified  audited  financial 
statement  prepared  in  the  currency  of  I  is  J's 
applicable  financial  statement  for  1987,  and 
such  statement  must  be  converted  into 
United  States  dollars  based  upon  the 
translation  used  to  prepare  the  certified 
audited  financial  statement  in  the  currency  of 
I.  Accordingly,  the  effectively  connected  net 
book  income  of  J  for  1987  is  the  effectively 
connected  net  book  income  reported  on  the 
financial  statement  that  has  been  converted 
into  United  States  dollars. 

(d)  Adjustments  to  net  book  income. 

*        *        •        •        •    ' 

(7)  Adjustments  for  foreign  taxpayers 
with  a  United  States  trade  or  business — 
(i-)  In  general.  Pursuant  to  paragraph  (b) 
(6)  of  this  section,  the  book  income 
adjustment  with  respect  to  a  foreign 
taxpayer  with  a  United  States  trade  or 
business  is  computed  based  on  the 
effectively  connected  net  book,  income 
of  the  foreign  taxpayer  (as  defined  in 
paragraph  (b)(6)(ii)  of  this  section).  The 
net  book  income  amount  reported  on  the 
applicable  financial  statement  of  the 
foreign  taxpayer  (as  determined  under 
paragraph  (c)(5)(ii)  of  this  section)  must 
be  adjusted  to^ 


(A)  Include  effectively  connected  net 
book  income  attributable  to  a  trade  or 
business  conducted  in  the  United  States 
by  the  foreign  taxpayer  that  is  not 
reported  on  the  applicable  financial 
statement.  Such  amounts  shall  be 
determined  from  a  financial  statement 
(determined  under  paragraph  (c)  of  this 
section  and  adjusted  under  the  rules  of 
this  paragraph  (d))  that  would  have 
qualified  as  an  applicable  financial 
statement  of  such  excluded  trade  or 
business  or  upon  effectively  connected 
earnings  and  profits  (if  the  rules  of 
paragraph  (b)(6)(iii)  of  this  section 
apply),  and 

(B)  Exclude  any  amount  reported  on 
such  applicable  financial  statement  that 
does  not  qualify  as  effectively 
connected  net  book  income. 

See  paragraph  (d)(7)(ii).  Example  (1)  of 
this  section. 

(ii)  Example.  The  provisions  of  this 
paragraph  may  be  illustrated  by  the 
following  example. 

Example.  Foreign  corporation  A  a  calendar 
year  taxpayer  for  financial  accounting  and 
tax  purposes,  is  incorporated  in  X.  A  actively 
conducts  two  real  estate  businesses,  B  and  C, 
in  the  United  States.  B  prepares  a  certified 
audited  financial  statement  that  it  provides  to 
its  United  States  creditor.  C  does  not  prepare 
a  financial  statement.  The  certified  audited 
financial  statement  prepared  by  B  is  treated 
as  A's  applicable  financial  statement  under 
paragraph  (c)(5)(ii)  of  this  section.  B's 
certified  audited  financial  statement,  in 
addition  to  amounts  related  to  the  conduct  of 
its  real  estate  business,  also  reports  income 
received  from  its  investment  in  United  States 
securities,  unrelated  to  its  conduct  of 
business  in  the  United  States  that  does  not 
qualify  as  effectively  connected  net  book 
income.  In  order  to  determine  A's  effectively 
connected  net  book  income  from  the  net  book 
income  reported  on  the  applicable  financial 
statement,  such  statement  must  be  adjusted 
to  exclude  amounts  attributable  to  the 
securities.  In  addition,  book  income  or  loss 
attributable  to  C  to  the  extent  effectively 
connected  to  its  business  in  the  United 
States,  must  be  included  in  the  effectively 
connected  net  book  income  reported  on  B's 
financial  statement.  Since  C  does  not  have  a 
financial  statement.  C's  effectively  connected 
net  book  income  is  determined  by  computing 
its  effectively  connected  earnings  and  profits 
under  paragraph  (b)(6)(iii)  of  this  section. 

Lawrance  B.  Gibba, 

Commissioner  of  Internal  Revenue. 

Approved:  April  14, 198& 
O.  Donaldson  Chapotoo. 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  88-9434  Filed  4-27-88: 8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

32  CFR  Part  105 

(DoD  Dircctiv*  1400^] 

Emptoyment  and  Vohinteer  Work  of 
Spouses  of  Military  Personnel 

AQCNCV:  Department  of  Defense. 
action:  Final  rule. 

summary:  This  part  specifies  that  no 
DoD  official  shall,  directly  or  indirectly, 
interfere  with  the  right  of  spouses  of 
military  members  to  choose  to  pursue 
and  hold  a  job,  attend  school,  or  perform 
volunteer  services  on  or  off  a  military 
installation.  Nor  shall  their  decisions,  or 
the  marital  status  of  military  members, 
affect,  favorably  or  adversely,  military 
members'  performance  appraisals, 
assignments,  or  promotions.  The  few 
exceptions  permitted  are  related  to 
assignments:  Upon  the  request  of  the 
military  member  to  ameliorate  a  family's 
hardship;  to  facilitate  joint  geographic 
assignments  of  a  dual-career  military 
married  couple;  when  otherwise 
required  by  law,  such  as  instances  of 
conflict  of  interest  and  nepotism;  and  for 
reasons  of  national  security  as 
determined  on  a  case-by-case  basis  by 
the  Assistant  Secretary  of  Defense 
(Force  Management  and  Personnel). 
EFFEdlVE  date:  February  10, 1988. 
FOR  niRTHER  INFORMATION  CONTACT: 
Ms  K.  O'Beime,  Office  of  the  Assistant 
Secretary  of  Defense  (Force 
Management  and  Personnel),  the 
Pentagon,  Room  3A272,  telephone  (202) 
697-7191. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  105 

Military  personnel. 

Accordingly,  Title  32,  Chapter  I,  is 
amended  to  add  Part  105  as  follows: 

PART  105— EMPLOYMENT  AND 
VOLUNTEER  WORK  OF  SPOUSES  OF 
MILITARY  PERSONNEL 

Sec 

105.1  Purpose. 

105.2  Applicability. 

105.3  Definitions. 

105.4  Policy. 

105.5  Responsibilities. 

105.6  Effective  date  and  implementation 
Authority:  10  U.S.C  113  note. 

S10S.1    Purpose. 

This  part  implements  Pub.  L  100-180 
and  reissues  Secretary  of  Defense 
Memorandum  for  Secretaries  of  the 
Military  Departments,  "Employment  of 
Spouses  of  Members  of  the  Armed 
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Forces."  October  22, 1987  and  Secretary 
of  Defense  Memorandum  for  Secretaries 
of  the  Military  Departromts, 
"Employment  of  Spouses  of  Members  of 
the  Armed  Forces  "  December  30, 19i7. 

S  105.2    AppHcabWty. 

This  part  applies  to  the  Office  of  the 
Secretary  of  Defense  (OSD).  the  Military 
Departments  (including  their  National 
Guard  and  Reserve  components),  the 
Organization  of  the  )oint  Chiefs  of  Staff 
(OJCS).  the  Unified  and  Specified 
Commands,  the  Defense  Agencies,  and 
the  DaD  Field  Activities  (hereafter 
referred  to  as  "DoD  Components"). 

S  105.3    DafMtfcMW. 

DoD  official.  Any  commander,       ' 
supervisor,  or  other  military  or  civilian 
official  of  a  DoD  Component 

Marital  status.  Married,  single, 
divorced,  widowed,  or  separated. 

Military  Services.  The  Army,  Navy, 
Air  Force,  Marine  Corps,  and  Coast 
Guard  (when  operating  as  a  part  of  the 
Navy). 

Spouse.  The  husband  or  wife  of  a  I 
military  member,  if  such  spouse  is  not 
also  a  military  member. 


SIOM    PoHcy. 

(a)  No  DoD  official  shall,  directly  or 
indirectly,  impede  or  otherwise  interfere 
with  the  right  of  a  spouse  of  a  military 
member  to  pursue  and  hold  a  job,  attend 
school,  or  perform  volunteer  services  on 
or  off  a  military  installation.  Moreover, 
no  DoD  official  shall  use  the  preferences 
or  requirements  of  a  DoD  Component  to 
influence,  or  attempt  to  influence,  the 
employment,  educational,  or  volunteer 
service  decisions  of  a  spouse.  Neither 
such  decision  of  a  spouse,  nor  the 
marital  status  of  the  member,  shall    I     ' 
affect,  favorably  or  adversely,  the 
performance  appraisals  or  assignment 
and  promotion  opportunities  of  the 
member,  subject  to  the  clarification  in 
paragraph  (bX2)  of  this  section. 

(b)  In  furtherance  of  this  policy.  (1)  In 
discharging  their  re^ransibilities, 
members  of  military  promotion.         1 
continuation,  and  similar  personnel  ' 
selection  boards  are  prohibited  from 
considering  the  marital  status  of  a 
military  member,  or  the  employment, 
educational,  or  volunteer  service 
activities  of  a  member's  spouse.        ' 

(2)  Personnel  decisions,  including 
those  related  to  the  assignments  of 
military  members,  shall  not  be  affected, 
favorably  or  adversely,  by  the 
emplo)maent,  educational,  or  volunteer 
service  activities  of  a  member's  spouse, 
or  solely  by  reason  of  a  member's 
marital  status,  subject  to  the  following 
clarification: 


(i)  When  necessary  to  ameliorate  the 
personal  hardship  of  a  mranber  or 
spouse  upon  the  request  of  the  member 
concerned,  such  as  when  a  family 
member  requires  specialized  medical 
treatment,  educational  provisions  under 
DoD  Instruction  1342.12  >  and  Pub.  L  94- 
142,  or  similar  personal  preference 
accommodations. 

(ii)  To  facilitate  the  assignment  of 
dual-career  military  married  couples  to 
the  same  geographic  area. 

(iii)  When  otherwise  required  by  law. 
such  as  instances  in  which  a  prohibited 
conflict  of  interest  may  exist  between 
the  official  duties  of  a  military  member 
and  the  employment  of  the  membo-'s 
spouse. 

(iv)  When  the  Assistant  Secretary  of 
Defense  (Force  Management  and 
Personnel),  with  the  concurrence  of  the 
General  Counsel,  determines,  on  a  case- 
by-case  basis,  for  reasons  of  national 
security,  that  marital  status  is  an 
essential  assignment  qualiHcation  for 
particular  military  billets  or  positions. 

(3)  Performance  appraisals  on 
members  of  the  Military  Services, 
including  officer  and  enlisted  efficiency 
or  fitness  reports,  shall  not  contain  any 
information  regarding  the  employment, 
educational,  or  volunteer  service 
activities  of  the  member's  spouse,  or 
reflect  favorably  or  adversely  on  the 
member  based  solely  on  the  member's 
martial  status. 

§105.5    ResponsHailitias. 

(a)  The  Secretaries  of  the  Military 
E>epartments  and  the  Heads  of  other 
DoD  Components  shall  ensure 
compliance  with  this  part. 

(b)  The  Secretaries  of  the  Military 
Departments  shall  issue  regulations, 
enforceable  under  the  Uniform  Code  of 
Military  Justice  (UCMJ),  and  appropriate 
regulations  or  other  guidance  applicable 
to  civilian  personnel,  implementing  this 
part. 

(c)  The  Assistant  Secretary  of  Defense 
(Force  Management  and  Personnel) 
(ASD(FM&P))  shall  monitor  compliance 
with  diis  part. 

910S.<    Etfaetlva  data  and  ImplaaMntailon. 

This  part  is  effective  February  10, 
1988.  The  Secretaries  of  the  Military 
Departments  shall  forward  two  copies  of 
implementing  documents  to  the 
Assistant  Secretary  of  Defense  (Force 


'  Copies  may  be  obtained,  if  needed  froa  the 
U.S.  Naval  Publications  and  Forms  Center.  Attn: 
Code  1062.  5801  Tabor  Avenue,  Philadelphia.  PA 
19120. 


Management  and  Personnel)  within  60 

days. 

Linda  M.  Bysum, 

Attentate  OSD  Federal  Register  Lioiaon 
Officer,  Department  of  Defense. 

April  22. 1968. 

(PR  Doc  88-0244  Filed  4-27-88:  a-4S  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Quard 

33  CFR  Part  165 

(CGIM-ff7-101 

Safety  Zone— Vicinity  of  Old  River 
Control  Structure,  Mississippi  Rhrer 

agency:  Coast  Guard.  DOT. 
action:  nnal  rule. 

SUMMARr:  The  Coast  Guard  is  amending- 
its  regulations.  33  CFR  165.802  by 
extending  the  safety  zone  in  the  vicinity 
of  the  Old  River  Control  Structure  to 
include  the  area  around  the  new  Old 
River  Auxiliary  Control  Structiue 
located  af  mile  311.5.  RDB,  AHP,  LMR. 
These  structures  control  the  distribution 
of  water  between  the  Mississippi  River, 
Red  River,  and  the  Atchafalaya  River. 
Recent  completion  of  the  new  Auxiliary 
Control  Structure  necessitates  extending 
the  area  of  the  safety  zone.  The 
extension  of  the  lower  limit  will  assist  in 
protecting  the  structures,  thus 
preventing  interruption  of  flow  control 
with  serious  downstream  ramifications 
for  flood  control,  navigation  and 
mimicipal/indastrial  water  supplies. 

EFFECTIVE  DATE:  May  31,  IQSa 

PON  WNTNCN  MirONMATION  CONTACH 

LTJG  Richard  ).  Berard.  Waterways 
Safety  Officer.  Coast  Guard  MSO  New 
Orleans,  Tidewater  Building,  1440  Canal 
Street,  Room  909,  New  Orleans.  LA 
70112,  Telephone:  (504)  589-4219. 

SUI>PLEMENTARY  INFORMATION:  On  15 

September  1987,  the  Coast  Guard 
published  a  notice  of  proposed  rule 
making  in  the  Fadaial  R^;istar  for  these 
regulations  (52  FR  34816).  Interested 
persons  were  requested  to  submit 
comments  and  no  comments  were 
received. 

Drafting  Informadon 

The  drafters  of  these  regulations  are 
LT)G  Patrick  A.  Galvin.  project  officer, 
for  Coast  Guard  MSO  New  Orleans,  and 
LCDR  James  ].  Vallone.  project  attorney. 
Eighth  Coast  Guard  District  Legal 
Office. 


Discussion  of  Comments 

There  were  no  comments  received  on 
this  proposal. 

Economic  Assessment  and  Certificadon 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034,  February  26, 
1979).  The  economic  impact  has  been 
found  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
The  only  affect  of  this  regulation  is  to 
establish  an  area  of  controlled  access  in 
the  vicinity  of  the  Old  River  Control 
Structure  and  the  new  Old  River 
Auxiliary  Control  Structure.  Limited 
access  in  this  area  will  not  impede 
normal  navigation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels. 
Waterways. 

Final  Reguladons 

In  consideration  of  the  foregoing,  Part 
165  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  165— (AMENDED] 

1.  The  Authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231:  50 
U:S.C.  191:  49  CFR  1.46  and  CFR  1.05-l(g). 
6.04-1,  6.04-6.  and  160.5. 

Z.  Section  165.802  is  revised  to  read  as 
follows: 

S  165.802    Lower  Mississippi  Rivar  vtdnlty 
of  Old  River  Control  Structura— Safety 
Zona. 

(a)  The  area  enclosed  by  the  following 
boundary  is  a  safety  zone — from  the 
Black  Hawk  Point  Light,  mile  316.1  AHP 
LMR  to  a  point  opposite  Ft.  Adams 
Light,  mile  311.5  AHP  along  the  low 
Water  reference  plane  above  the  right 
descending  bank:  thence  to  the  levee  on 
a  line  perpendicular  to  the  channel 
centerline;  thence  along  the  levee  to  the 
upstream  end  of  the  Old  River  Overbank 
structure:  thence  along  a  line  to  the 
Black  Hawk  Point  Light. 

(b)  Any  vessel  desiring  to  enter  this 
safety  zone  must  first  obtain  permission 
from  the  Captain  of  Uie  Port,  New 
Orleans.  The  operator  of  the  Corps  of 
Engineers'  picket  boat  on  scene  is 
delegated  the  authority  to  permit  entry 
into  this  safety  zone. 


Dated:  April  22. 1988. 
).D.  Sipes, 

Captain,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District 
(FR  Doc.  88-9423  Filed  4-27-68;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

IPP  7F3509/R954;  FRL-3371-6] 

Pesticide  Tolerances  for  Paraquat 
agency:  Environmental  Protection 


Agency  (EPA). 
action:  Final  rule. 


summary:  This  rule  establishes 
tolerances  for  residues  of  the  herbicide 
paraquat  in  or  on  various  raw 
agricultural  commodities  (RACs).  ICI 
Americas,  Inc..  requested  the 
establishment  of  these  maximum 
permissible  levels  for  residues  of  the 
herbicide. 

EFFECTIVE  date:  April  28. 1988. 
ADDRESS:  Written  objections,  identified 
by  the  document  control  number,  [PP 
7F3509/R954],  may  be  submitted  to: 
Hearing  Clerk  (A-110).  Environmental 
Protection  Agency,  Room  3708. 401  M 
Street  SW..  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Robert  J.  Taylor.  Product 
Manager  (PM)  25.  Registi-ation 
Division  (TS-767C).  Environmental 
Protection  Agency,  401  M  Sti^et  SW.. 
Washington.  DC  20460 
Office  location  and  telephone  number 
Room  245.  CM  #2. 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 
(703)  557-1800. 

SUPPLEMENTARY  INFORMATION:  EPA 

isssued  a  proposed  rule,  published  in  the 
Federal  Register  of  April  4. 1988  (53  FR 
10695),  in  which  it  was  announced  that 
ICI  Americas,  Inc.,  Agricultural 
Chemical  Division.  Concord  Pike  and 
New  Murphy  Rd..  Wilmington.  DE 19897. 
had  submitted  a  pesticide  petition  (PP 
7F3509)  proposing  to  amend  CFR  180.205 
by  establishing  tolerances  to  permit 
residues  of  the  herebicide  paraquat  (1,1'- 
dimethyl-4-4'-bipyridiniim)-ion)  in  or  on 
the  RACs  peanuts  at  0.05  part  per 
million  (ppm),  peanut  hulls  at  0.2  ppm. 
peanut  vines  at  0.5  ppm,  and  peanut  hay 
at  0.5  ppm.  The  petition  had  been 
subsequentiy  amended  to  establish 
tolerances  for  residues  of  paraquat  in  or 
on  the  RACs  peanuts  of  0.05  ppm; 
peanut  hulls  at  0.2  ppm;  peanut  vines  at 
0.5  pm;  peanut  hay  at  0.5  ppm;  kidney  of 
cattle,  goats  hogs,  horses,  and  sheep  at 
0.3  ppm  and  to  increase  the  existing 


tolerances  for  meat,  fat,  and  meat 
byproducts  (except  kidney)  of  cattle, 
goats,  hogs,  horses,  and  sheep  from  0.1 
to  0.5  ppm. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rules. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerances  will  protect  the  public 
health.  Therefore,  the  tolerances  are 
established  as  set  forth  below. 

Any  person  adversely  ejected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Cletk.  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  ground  legally  sufficient  to  justify  the 
relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612),  die 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated-  April  20, 1988. 
Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

PART  180— [AMENDED] 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

AudMrity:  21  U.S.C  346a. 

2.  In  S  180.205(a),  by  adding  and 
alphabetically  inserting  entries  for  the 
raw  agricultural  commodities  peanuts, 
peanut  hay,  peanut  hulls,  and  peanut 
vines  and  kidney  of  catUe,  goats,  hogs. 


horses,  and  sheep  and  by  revising  the 
entries  for  meat,  fat.  and  meat 
byproducts  (except  kidney)  of  cattle, 
goats,  hogs,  horses,  and  sheep,  as 
follows: 


(a)'  •  * 


CofTMfiodities 


Cani«,M 

Cittte.  kidney 
Cittte.  meaL 
CjW«,  nnbyp  (< 


G<-ats.ial. 


kidney). 


Gc^ts,  kidney 

Go  Its,  meat 

Gcai»,  mbyp  (eaoapl  Wdney).. 


Hogs.  I* 

Hog*,  kidney. 
Hogs.  meat- 


Hogs,  mbyp  (except  kidney). 


Hofses,  fat.. 


Horses,  meat 

Hortes.  rabyp  (except  kidney). 


Pe«wls.... 
I  uaiNii,  nay.. 
Peanut,  hula.. 


Peanut,  Mwt. 


Sheep,  tat 

Sheep,  kidney .. 
Sheep.  I 


Sltaap^  "tiyp  (eaoaitf  kidn^4- 


0.05 
.3 
.05 
JOS 

.05 
J 
.05 
.05 

OS 

ja 

JOS 
.05 

.05 

3 

JOS 

.05 

.05 
.5 

J> 
jS 

JOS 

.05 
JOS 
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FEDERAL  EflERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Parts  61  and  62 

National  Floocf  Insuranca  ProQranij 
Aaalslanoa  to  Pi  Ivalo  Sodor  I 
Inaurars 

aoency:  Federal  Emergency 
Management  Agency. 
action:  Final  rule. 


f.  This  final  rule  amends  the 
National  Flood  Insurance  Program 
(NFIP)  regulations  for  the  "Write- Your- 
Own"  (WYO)  Program  under  which 
private  sector  insurers  may  issue  and 
service  policies  of  flood  insurance 
backed  by  the  Government.  The       ' 
amendments  mvolve  the  investing  of 
income  and  details  of  cash  management; 
reimbursement  of  state  or  mimicipal  tax; 
damages  arising  oatnde  the  scope  of  the 
Arrangement;  revision  of  the 


commission  allowance  provisions;  ' 
responsibility  for  including  mortgagees 
in  claim  payments;  the  right  of  a  WYO 
Company  to  reject  flood  insurance 
applications  which  could  then  be 
referred  to  the  NFIP  Servicing  Agent 
(and  the  waiting  period  rule  for  the 
effective  date  of  coverage  in  these 
cases);  and  various  kinds  of  audits: 
audits  for  cause,  triennial  financial 
audits  and  triennial  reviews  of  claims 
operations  and  of  underwriting/policy 
administration  operations. 
EFFECTIVE  DATE;  October  1. 1988. 
FOR  nmTNEII  INrOWMATlOW  CONTACT: 

Charles  M.  Plaxico,  Federal  Emergency 
Management  Agency,  Federal  Insurance 
Administration,  5(X)  C  Street,  SW., 
Washington,  DC  20472;  telephone 
number  (202)  646-3422. 
SUPPLEMENTARY  INFORSIATION:  On 
January  7, 1988,  FEMA  published  for 
comment  in  the  Federal  Register  (Vol. 
53,  Page  419]  a  proposed  rule  to  amend 
the  National  Flood  Insurance  Program 
(NFIP)  regulations  dealing  with  the 
underwriting,  claims  adjustment,  and 
financial  control  operational  procedures 
established  by  the  Federal  Insurance 
Administrator  (the  Administrator]  in 
connection  with  the  "Write- Your-Own" 
(WYO)  Program  autftorized  ptuwiant  to 
Subpart  C,  Part  62  of  the  NFIP 
regiilations  and  section  1310  of  the 
National  Flood  Insurance  Act  of  1968,  as 
amended  (Pub.  L  90-448. 42  U.S.C  4001, 
etseq.]. 

Under  the  WYO  Program,  the 
Standard  Flood  insurance  Policy  (the 
form  and  substance  of  which  is 
approved  by  the  Administrator)  may  be 
issued  by  insurers  signatory  to  Financial 
Assistance/Subsidy  Arrangements  (tiie 
Arrangement)  in  their  own  names. 
Insurers  then  are  responsible  for  all 
aspects  irf  service,  including  policy 
issuance  to  new  policyfaoiders  and  to 
policyholders  insured  by  them  under 
other  lines  (A  property  insurance; 
endorsement  and  renewal  of  policies; 
and  the  a^^uatment  of  claims  brou^t 
imder  die  pt^des.  The  insurers  retain  a 
specified  amonnt  of  the  preminm  for 
their  expenses,  including  the 
commissions  of  agents.  Under  the 
Arrangement  (Appendix  A  to  Part  62  of 
the  NFIP  regulations),  the  Government 
provides  such  additional  funds  as  may 
be  required,  over  and  above  the  net 
premiiun  income,  for  the  payment  of 
claims. 

Most  of  the  comments  received  on  the 
proposed  rule  were  from  private 
insurance  agencies  and/ or  independent 
insurance  agents  who  sell  flood 
insurance  pulicies  undertfae  WYO 
Program.  Comments  were  also  received 
from  WYO  Companies,  a  WYO  vendor. 


and  from  Members  of  Congress 
forwarding  correspondence  from — or 
making  inquiries  on  behalf  of — ^WYO 
Companies,  insurance  agencies,  and/or 
independent  insurance  agents. 

The  majority  of  the  comments  related 
to  the  proposal  to  revise  the  commission 
allowance  in  the  Arrangement  from  15% 
to  a  base  of  13%  and  also,  as  an 
incentive  to  increase  the  NFIP  policy-in- 
force  base,  to  provide  for  a  conmiission 
allowance  for  each  WYO  Company  in 
addition  to  the  proposed  13%,  based  on 
the  amount  of  increase  of  its  policies  in    - 
force.  The  comments  opposing  the 
revision  in  the  commission  allowance 
primarily  concern  the  difficulty  and 
expense  of  marketing  flood  insurance. 
Several  of  the  respondents  suggested 
that  a  reduction  in  the  conunission  rate 
will  cause  agents  to  lose  interest  in  the 
WYO  Program  which  will  thwart  the 
efforts  to  increase  the  policies-in-force 
base.  Still  others,  in  objecting  to  the 
proposed  reduction,  commented  that  the 
proposal  to  rediKse  the  commission 
allowance  for  policies  issued  by  the 
NFIP  through  its  Servicing  Agent  (52  FR 
18929,  dated  May  20, 1987)  has  never 
been  implemented  and  that  it  is  unfair 
and  discriminatory  to  have  one 
commission  allowance  percentage  for 
poUcies  issued  through  the  NFIFs 
Servicing  Agent  and  another,  lower 
percentage  for  policies  issued  tmder  the 
WYO  Program.  FEMA  recogmxes  diat 
the  flood  insurance  line  is  a  unique  form 
of  insurance  with  procedures  and 
requirements  that  are  not  found  with 
other  types  of  insurance.  Bearing  this  in 
mind  and  after  giving  careful 
consideratitHi  to  the  substantive 
concerns  expressed  by  the  respondents. 
FEMA  has  determined  that  the  base 
commission  allowance  in  the 
Arrangement  should  be  set  at  14%  rather 
than  the  13%  originally  proposed. 
Fivther,  FEMA  is  oontinoally  working 
with  representatives  of  the  insurance 
agents  aiul  of  the  WYO  Companies  to 
make  Qood  instirance  easier  and  less 
expensive  to  sdl.  For  example.  FEMA  is 
currently  wrorking  with  both  groups  to 
develop  several  simplified  flood 
insurance  products.  Also,  the  final  rule 
will  provide  that  the  WYO  Companies  . 
may  withhold  15%  during  the 
Arrangement  Year,  with  adjustments  up 
or  down  being  made  at  year's  end  (see 
below  for  a  more  detailed  discussion). 
With  respect  to  the  commission 
allowance  proidsions  related  to  policies 
issued  by  the  NFIP  tiiroug)i  its  Servicing 
Agent.  FEMA  is  proceeding  to  issue  a 
final  rule  winch  will  also  revise  the 
flood  insurance  commission  rate  paid  to 
property  insurance  agents  and  brokers 
writing  policies  of  flood  insurance 
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through  the  NFIP  Servicing  Agent.  The 
direct  bill  system  and  the  WYO  Program 
system  are  both  designed  to  encom«ge 
new  business.  Under  botfi  systems,  if 
not  much  new  business  is  produced,  die 
amount  of  commission  «vill  be  less  than 
it  is  currently.  Conversely,  if  a  lot  of  new 
business  is  produced,  the  WYO 
Companies  will  get  more  commission 
allowance,  and  the  desirable  goal  of  a 
better  spreading  of  the  risk  by 
increasing  the  policy-in-force  base  will 
be  achieved.  This  better  spreading  of  the 
risk  will  produce  savings  to  the  federal 
government  in  another  way.  How  mudi 
they  pass  on  to  their  agents  and  how 
they  choose  to  do  it  are  matters  to  be 
determined  by  each  WYO  Company.  If 
the  WYO  Companies  do  pass  along  the 
bonus  to  their  agents,  the  average 
commission  paid  under  the  WYO 
Pro-am  versus  the  direct  business 
should  be  comparable.  FEMA  will  be 
monitoring  these  two  systems  over  the 
next  couple  of  years  to  determine  how 
well  they  are  working  and  to  determine 
if  any  changes  to  the  systems  are 
needed  in  the  future. 

The  additional  commission  allowance 
(one-tenth  of  a  percent  for  each  1% 
increase  in  the  NFIP  policies-in-force  for 
the  WYO  Company  during  each 
Arrangement  Year,  subject  to  a  cap  of 
3%  for  the  additional  commission 
allowance),  also  generated  a  niunber  of 
comments.  One  respondent  suggested 
that  clarification  is  needed  as  to  the  first 
Arrangement  Year  for  which  the 
percentage  increase  for  policy  growth 
would  apply  while  another  respondent 
suggested  that  clarification  is  needed  as 
to  when  the  distribution  of  the 
additional  percentage  would  be  made 
following  the  end  of  the  Arrangement 
Year.  One  respondent  expressed  the 
belief  that  allowing  a  WYO  Company 
which  had  no  policies  in  force  on 
September  30  of  the  prior  Arrangement 
Year  a  15%  commission  allowance  will 
give  new  companies  entering  the 
Program  a  competitive  advantage 
because  they  could  offer  a  higher  agent 
commission  than  a  long-term  participant 
might  be  able  to  afford.  Concern  was 
expressed  by  one  respondent  that 
calculating  the  additional  commission 
allowance  based  upon  the  rate  of  policy 
growth  "during  each  Arrangement  Year" 
is  not  fair  to  those  WYO  Companies 
which  encourage  their  producers  to 
write  three-year  policies,  noting  that 
such  policies  are  in  the  best  interest  of 
the  consumer.  Also  of  concern  to  two 
respondents  is  the  belief  that  the  method 
proposed  for  calculating  the  additional 
coinmission  allowance  favors  the  small 
coinpanies  which  have  a  smaller  base  of 
policies-in-force  on  which  to  build.  One 


respondent,  writing  as  a  WYO  vendor, 
expressed  concern  that  the  programming 
changes,  accoimting  procedures  and 
additional  quaKty  controls  required  to 
implement  and  monitor  the  application 
of  a  different  expense  allowance  for 
each  WYO  Company  that  a  vendor 
services  will  be  extensive  and 
commented  that  sudi  additional  labor 
costs  will  result  in  price  increases  to  the 
WYO  Companies  it  supports.  This 
respondent  further  expressed  concern 
that  notification  of  the  new 
Arrangement  rates  for  indivithial  WYO 
Companies  would  octmr  at  least  two 
months  after  a  new  Arrangement  Year 
has  begun,  necessitating  the 
reprocessing  of  two  to  three  months' 
data  and  adjusting  of  financial  reports 
and  commissions.  Another  respondent 
likewise  expressed  the  behef  that  a 
change  of  the  magnitude  proposed  will 
require  reprogramming  of  the  WYO 
Companies'  commission  system,  thereby 
placing  an  imjustified  burden  on  the 
Companies  while  still  another 
respondeiit  commented  that  cost 
incentives  to  companies  who  increase 
policy  counts  are  difficult  to  track,  add 
to  costs  and  are  easy  to  manipulate. 
FEMA  has  carefully  considered  the 
concerns  expressed  by  the  respondents 
but  is  not  persuaded  that  the  proposal  to 
provide  an  additional  commission 
allowance  for  pohcy  growth  should  not 
be  implemented.  FEMA  agrees  that  the 
final  rule  should  be  clear  as  to  the  first 
Arrangement  Year  for  which  the 
percentage  increase  for  policy  growth 
will  apply  and  as  to  when  the 
distribution  of  the  additional  percentage 
will  be  made.  Further,  FEMA  does  not 
wish  to  penalize  WYO  Companies  by 
requiring  them  to  wait  until  the  end  of 
the  Arrangement  Year  before  receiving 
any  additional  commission  allowance. 
Therefore,  the  final  rule  is  revised  to 
provide  that  WYO  Companies  may 
withhold  15%  of  written  premium  during 
the  Arrangement  Year  with  an 
adjustment  up  or  down  being  made  at 
year  end.  The  year's  experience  for 
poUcy  growth  will  begin  with  the 
Arrangement  Year  starting  October  1, 
1988.  Thus,  for  Fiscal  Year  1989  which 
begins  October  1, 1988,  WYO 
Companies  will  be  able  to  withhold  15% 
during  the  Arrangement  Year  beginning 
October  1, 1988,  with  an  adjustment  up 
or  down  being  made  at  year  end  based 
on  the  number  of  policies  in  force  on 
September  30, 1989.  as  compared  to  the 
number  of  policies  in  force  on 
September  30, 1988.  It  is  contemplated 
that  payment  of  any  additional 
commission  allowance  will  be  made 
within  three  months  of  the  end  of  the 
Arrangement  Year  as  suggested  by  one 


respondent.  FEMA  continues  to  believe 
that  it  is  correct  policy  to  allow  the  15% 
commission  allowance  for  WYO 
Companies  that  did  not  have  any 
policies  in  force  at  the  end  of  the  prior 
Arrangement  Year.  It  must  be 
emphasized  that  a  major  expectation  of 
the  WYO  Program  is  an  increase  in  the 
policies-in-fbree  base.  If  those  WYO 
Companies  whidi  had  poUcies  in  force 
at  the  end  of  the  prior  Arrangement 
Year  do,  in  fact  increase  their  policy 
count,  they  can  retain  more  of  the 
written  premium  for  the  commission 
allowance  than  they  currently  do. 
Regarding  the  concern  expressed  by  &e 
respondent  for  the  WYO  Company 
which  encourages  the  writing  of  three- 
year  policies,  FEMA  does  not  agree  that 
calculating  the  additional  commission 
allowance  based  on  the  rate  of  policy 
growth  for  each  Arrangement  Year  will 
adversely  affect  those  Companies  which 
are  writing  three-year  policies.  It  is  true 
that  a  three-year  policy  will  produce  a 
smaller  commission  than  three  one-year 
policies;  however,  the  same  can  be  said 
for  the  procedure  currently  in  effect. 
Moreover,  writing  three-year  policies 
can  be  an  advantage  since  it  will  ensure 
a  stable  policy  count  for  two  additional 
years  whereas  one-year  policies  can  go 
off  the  books  and  cause  the  Company's 
policy  count  to  go  down.  While  basing 
the  additional  commission  allowance  on 
the  percentage  of  growth  in  the  policy 
count  over  the  prior  year's  policies-in- 
force  count  may  favor  the  smaller 
companies,  it  must  be  recognized  that, 
because  of  economies  of  scale,  the 
average  expense  for  large  companies  is 
not  as  great  as  for  small  companies. 
Bearing  this  in  mind,  FEMA  believes 
that  it  is  correct  policy  to  retain  the 
bonus  system  as  originally  proposed. 
Regarding  the  concern  expressed  by  the 
WYO  vendor  related  to  the  costs 
associated  with  implementing  and 
monitoring  the  application  of  a  different 
expense  allowance  for  each  WYO 
Company  it  supports,  nothing  in  this 
final  rule  changes  the  right  of  WYO 
Companies  to  compensate  their  agents 
at  whatever  rate  and  on  whatever  basis 
they  determine  to  be  appropriate. 
Although  FEMA  would  encourage  WYO 
Companies  to  have  some  means  of 
rewarding  agents  that  produce  a  lot  of 
new  business,  it  is  the  prerogative  of 
each  WYO  Company  to  decide  the  rate 
of  commission  it  will  pay  its  agents 
during  the  Arrangement  Year  and 
whether  it  will  give  an  end  of  the  year 
bonus  to  its  agents.  If  a  WYO  vendor 
believes  it  would  be  able  to  process 
business  for  its  client  WYO  Companies 
more  efficiently  if  they  all  pay  the  same 
commission  allowance,  that  is  a  matter 
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for  negotiation  between  the  vendor  and 
its  client  WYO  Companies.  The 
conunent  regarding  the  need  for 
reprocessing  two  or  three  months'  data 
and  adjusting  Hnancial  reports  and 
commissions  seems  to  be  based  on  the 
misunderstanding  that  the  policy-in- 
force  growth  in  one  Arrangement  Year 
will  determine  the  commission 
allowance  for  the  next  Arrangement 
Year.  This  is  not  true,  as  explained 
above.  Regarding  the  comment  that  cost 
incentives  to  companies  who  increase 
poUcy  counts  are  difficiilt  to  traclc  add 
to  costs  and  are  easy  to  manipulate,  the 
NFIP  will  be  undertaking  to  track  that 
information  based  on  data  aheady  being 
submitted  by  the  WYO  Companies  and 
no  additional  tracking  will  be  required 
of  the  Companies.  FEMA  does  not  agree 
with  the  statement  that  it  will  be  "easy 
to  manipulate"  figures;  however,  if 
experience  shows  this  to  be  a  problem, 
corrective  action  will  be  taken. 

The  proposed  revision  of  Articles  II.E, 
IV.A,  and  VU.A  of  the  Arrangement  to 
eliminate  the  provision  allowing  WYO 
Companies  to  .invest  excess  funds  did 
not  generate  any  comments  and  is  in  the 
final  rule  as  originally  proposed. 

The  proposed  revision  of  Article  III.B 
of  the  Arrangement  to  eliminate  the 
option  for  a  WYO  Company  to  pay  3% 
of  its  written  premium  on  the  policies 
covered  by  the  Arrangement  for  the 
right  to  receive  a  dollar  for  dollar 
reimbursement  for  actual  state  or 
municipal  taxes  paid  on  the  policies 
covered  by  the  Arrangement  also  did 
not  generate  any  comments  and  likewise 
is  in  the  Hnal  rule  as  originally 
proposed. 

Regarding  the  services  of  rating 
organizations,  two  respondents 
suggested  substitute  language  for  Article 
ni.B  of  the  Arrangement  to  remove  any 
reference  to  the  Administrator.  One 
respondent  commented  that  "the 
proposed  language  portends  much 
government  control"  and  "may  deter 
some  potential  WYO  Companies  from 
participation."  It  is  the  position  of  FEMA 
that  the  work  to  be  performed  by  such  a 
national  rating  organization  would  be 
for  the  benefit  of  the  entire  NFIP,  which 
the  Administrator  has  been  charged 
with  the  responsibility  for  overseeing. 
This  provision  has  been  revised  in  the 
final  rule  to  address  the  concerns  of  the 
respondents  while  still  ensuring  the 
abiUty  of  the  Administrator  to  fulfill  his 
oversight  responsibilities. 

The  proposed  revision  of  Article  VI1.B 
of  the  Arrangement  to  remove  cash 
management  details  and  replace  them 
with  a  reference  to  the  WYO 
Accounting  Procedures  Manual 
generated  no  comments  and  is 


incorporated  into  the  final  rule  as 
originally  proposed. 

The  proposal  to  revise  Article  III.D  to 
clarify  reimbursement  of  a  WYO 
Company  for  awards  or  judgments  for 
damages  arising  outside  the  scope  of  the 
claims  processing  standards  and  guides 
of  the  Arrangement  or  other  provisions 
of  the  Arrangement  generated  comment 
from  one  respondent  who  questioned 
the  necessity  of  including  language 
dealing  with  the  internal  FIA  operations 
in  the  Arrangement.  FEMA  agrees  that 
his  comments  are  vaUd  and  section 
(D)(2)  is  revised  in  the  final  rule  to 
remove  the  language  in  question. 

The  proposal  to  revise  Article  IX  of 
the  Arrangement  to  clarify  the  option  of 
WYO  Companies  not  to  list  the  names 
of  mortgagees  on  poUcies  they  issue, 
especially  in  the  case  of  condominium 
coverage,  generated  comment  from  one 
WYO  Company  which  expressed  the 
opinion  that  "*  *  *  since  each  Company 
is  accustomed  to  this  situation  in  the 
non-flood  insurance  property  claims 
settlement  procedures,  this  is  both 
unnecessary  and  contrary  to  the  spirit 
and  intent  of  the  Arrangement."  FEMA's 
intent  was  merely  to  make  it  clear  that 
WYO  Companies  can  follow  this 
procedure.  In  clarifying  this  option  for 
WYO  Companies,  however.  FEMA 
beUeves  it  imperative  to  also  clarify  the 
consequences  that  might  result  from  not 
listing  the  names  of  mortgagees  on  such 
policies.  Therefore,  this  provision  is 
incorporated  into  the  final  rule  as 
originally  proposed. 

Regarding  the  right  of  a  WYO 
Company  under  the  WYO  Program  to 
reject  flood  insurance  applications,  one 
respondent  commented  that  the 
language  contained  in  the  supplemental 
information  to  the  proposed  rule 
"implies  that  rejected  new  and  renewal 
business  must  be  referred  to  the  NFIP" 
when,  in  fact,  an  application  may  be 
rejected  for  "{1)  failure  to  submit  needed 
imderwriting  data,  and  (2)  the  WYO 
Company's  failure  to  renew  an  agency 
contract."  FEMA  did  not  mean  to 
suggest  that  the  WYO  Company  had  to 
refer  a  rejected  application  to  the  NFIP 
Servicing  Agent  and  the  language  in  the 
final  rule  is  amended  to  make  it  clear 
that  this  provision  applies  where  WYO 
Companies  choose  the  option  of 
referring  the  business  to  the  NFIP 
Servicing  Agent.  The  proposed  rule  did 
not  specify  the  procedure  to  be  taken 
prior  to  referral  because  FEMA  believes 
it  is  important  for  WYO  Companies  to 
have  flexibility  to  estabUsh  procedures 
for  such  referrals.  In  accordance  with 
the  provision  in  S  ei.ll(f)  of  the  NFIP 
regulations  that  allows  the  effective  date 
for  the  policy  to  be  calculated  from  the 


date  of  receipt  by  the  agent  acting  in  the 
capacity  of  an  agent  of  a  WYO 
Company,  this  same  procedure  will  be 
followed  in  the  case  of  an  application 
referred  by  a  WYO  Company  to  the 
NFIP  Servicing  Agent  Thus,  as  set  forth 
in  the  proposed  rule,  the  NFIP  Servicing 
Agent  will  calculate  the  effective  date  of 
the  policy  based  upon  the  date  of  receipt 
by  the  agent  of  the  premium  payment 
and  the  properly  completed  application. 

The  proposed  revisions  in  Part  2 — 
Statistical  Plan  Reconciliation 
Procedures  did  not  generate  any 
conunents  and  are  incorporated  into  the 
final  rule  as  originally  proposed. 

The  proposal  to  revise  Part  4 — Claims 
Operation  Review  Procedures  to  require 
a  review  of  5%  of  the  claim  files  opened 
diuing  the  period  covered  by  the  Review 
generated  comment  from  one 
respondent  who  expressed  the  belief 
that  this  proposed  change  may  result  in 
an  "incredibly  heavy  load"  for  the  FIA 
examiner  in  the  event  of  considerable 
losses  over  a  three-year  period  in  a 
highly  exposed  state  such  as  Florida, 
Louisiana  or  Texas.  This  respondent 
suggested  instead  that  reference  be 
made  to  5%  of  the  claim  files  opened, 
subject  to  a  50  files  per  year  limit, 
although  no  statistical  argtunent  was 
presented  in  support  of  this  position. 
FEMA  recognizes  that  the  concern  about 
FEMA  staff  resources  is  not  without 
merit.  Nevertheless,  FEMA  believes  it  is 
imperative  to  review  more  files  for  those 
WYO  Companies  that  adjust  more 
claims.  FEMA  currently  reviews  50  files 
when  conducting  a  Claims  Operation 
Review  of  a  WYO  Company  and 
believes  that  at  least  this  number  of  files 
should  be  reviewed  regardless  of  how 
few  claims  may  be  adjusted  by  the 
WYO  Company.  Therefore,  the 
provision  in  Part  4 — Claims  Operation 
Review  Procedures  requiring  review  of 
up  to  5%  of  the  claim  files  opened  during 
the  period  covered  by  the  Review  is 
incorporated  into  the  final  rule,  with  a 
provision  requiring  that  not  less  than  50 
files  be  reviewed. 

The  proposal  to  provide  in  the  WYO 
Financial  Control  Plan  for  triennial 
financial  audits  of  WYO  Companies 
generated  comments  from  five 
respondents,  all  of  whom  expressed 
concern  about  the  costs  that  might  be' 
involved.  One  respondent  expressed  the 
belief  that  requiring  WYO  Companies  to 
select  and  fund  independent  Certified 
Public  Accounting  firms  to  conduct  the 
triennial  audits  with  the  resultant 
additional  costs  will  impose  further 
pressure  on  Program  profits  and  will  be 
disproportionately  expensive  to  the 
smaller  companies.  One  respondent 
thought  that  the  requirement  for  the 


independent  financial  audit  is  being 
added  to  enable  FEMA  to  eliminate  its 
triennial  audits,  thus  reducing  the 
manhours  to  perform  FEMA's 
responsibilities  while  two  other 
respondents  disagreed  with  the 
statement  in  the  proposed  rule  that  the 
costs  associated  with  the  financial 
audits  are  part  *****  of  the  normal 
administrative  costs  of  operating  the 
WYO  Program  and  as  such  are  included 
in  the  WYO  expense  allowance."  These 
respondents  suggested  respectively  that 
FEMA  (1)  bear  the  expense  or  increase 
the  expense  allowance  for  WYO 
Companies  to  cover  the  additional 
expenses,  (2)  delete  the  requirement  for 
the  independent  financial  audit  from  the 
final  rule  or  (3)  provide  a  special 
expense  allocation  to  WYO  Companies 
to  cover  the  costs  of  the  independent 
financial  audits.  FEMA  has  carefully 
considered  the  comments  made  by  these 
fiv^  respondents  but  does  not  agree  with 
their  position.  As  explained  in  the 
supplemental  information  to  the 
proposed  rule,  the  triennial  financial 
auchts  are  in  addition  to  the  triennial 
operation  reviews  for  claims  and  for 
underwriting/policy  administration.  The 
new  requirement  for  the  independent 
financial  audit  does  not  mean  that 
FEMA  will  eliminate  any  of  its  current 
audit  or  review  activity,  FEMA 
continues  to  view  the  costs  associated 
with  the  triennial  audits  to  be  part  of  the 
normal  administrative  costs  of  operating 
the  WYO  Program  and  as  such  included 
in  the  WYO  expense  allowance.  The 
triennial  financial  audits  are  similar  to 
independent  financial  audits  of 
insurance  companies  now  being 
conducted  for  various  reasons.  These 
audits,  which  are  often  required  by  State 
Insurance  Commissioners,  are 
conducted  at  the  iiuurance  company's 
expense  and  it  is  FEMA's  intention  that 
the  financial  audits  required  by  this  rule 
be  an  addendum  to  these  other  financial 
audits,  wherever  possible,  thereby 
limiting  their  cost.  In  addition,  WYO 
Companies  utilizing  the  services  of  a 
vendor  to  handle  the  business  being 
audited  may  jointly  contract  for  such 
audits,  thereby  limiting  costs.  Therefore, 
for  the  reasons  discussed  above,  the 
provision  covering  the  triennial  audits  is 
incorporated  into  the  final  rule  as 
originally  proposed.  Also,  this  final  rule 
makes  a  few  changes  to  the  list  of 
reasons  justifying  an  audit  for  cause  and 
clarifies  how  the  decision  to  conduct  an 
audit  for  cause  is  to  be  made. 

Several  conunents  were  received 
which  were  editorial  in  nature,  some  of 
which  are  incorporated  into  the  final 
rule  and  some  are  not 


FEMA  has  determined,  based  upon  an 
Environmental  Assessment,  that  this 
rule  will  not  have  significant  impact 
upon  the  quality  of  the  human 
environment.  As  a  result  an 
Environmental  Impact  Statement  will 
not  be  prepared.  A  finding  of  no 
significant  impact  is  included  in  the 
formal  docket  file  and  is  available  for 
public  inspection  and  copying  at  the 
Rules  Docket  Cleric,  Office  of  General 
Counsel,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington,  DC  20472. 

This  rule  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  therefore 
has  not  undergone  regidatory  flexibility 
analysis. 

This  rule  is  not  a  **major  rule"  as 
defined  in  Executive  Order  12291,  dated 
February  27, 1981.  and,  hence,  no 
regulatory  analysis  has  been  prepared. 

FEMA  has  determined  that  this  rule 
does  not  contain  a  collection  of 
information  requirement  as  described  in 
section  3504(h)  of  the  Paperwork 
Reduction  Act. 

List  of  Subjects  in  44  CFR  Parts  61  and 
62 

Flood  insurance  and  claims. 
Accordingly,  44  CFR  Chapter  L 
Subchapter  B,  is  amended  as  follows: 

PART  61— INSURANCE  COVERAGE 
AND  RATES 

1.  The  authority  citation  for  Part  61 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  el  seq.; 
Reorganization  Plan  No.  3  of  1978:  E.0. 12127. 

$61.11    [Amandsd] 

2.  Section  61.11  is  amended  by  adding 
to  the  end  of  the  first  sentence  of 
paragraph  (e)  the  following:  "*  *  *, 
except  where  a  WYO  Company  receives 
an  application  and  premium  payment 
from  one  of  its  agents  and  elects  to  refer 
the  business  to  the  NFIP  Servicing  Agent 
because  the  WYO  Company  does  not 
wish  to  write  the  business,  in  which 
case  any  applicable  waiting  period 
under  this  section  shall  be  calculated  in 
accordance  with  the  first  sentence  of 
paragraph  (f)  of  this  section." 

PART  62— SALE  OF  INSURANCE  AND 
ADJUSTMENT  OF  CLAIMS 

3.  The  authority  citation  for  Part  62  is 
revised  to  read  as  set  forth  below  and 
the  authority  citations  following  all  the 
sections  in  Part  62  are  removed. 

Authority:  42  U.S.C  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978:  E.0. 12127. 


S  62.23    lAiiMndMl] 
4.  Section  62.23  is  amended  as  follows: 

a.  By  removing  in  paragraph  (c)  the 
word  "will"  and  ad(hng  in  its  place  the 
words  "is  authorized  to". 

b.  By  removing  in  paragraph  (h)(5)  the 
words  "a  producer,  the  producer"  and 
adding  in  their  place  the  words  *'an 
agent  or  a  producer,  the  agent  or 
producer". 

c.  By  revising  paragraph  (j)(4)  to  read 
as  follows: 

*        *        *        «        • 

(4)  Participate  in  WYO  CompanyyPIA 
Operation  Reviews.  The  FIA  Claims 
Director  or  designee  and  the  FIA 
Underwriting  Director  or  designee  will 
conduct  a  review  of  the  WYO  Company  ^ 
flood  insurance  activities  at  least  once 
every  three  (3)  years.  A  report  of  the 
Operation  Review  will  be  filed  with  the 
Standards  Committee. 
***** 

d.  In  paragraph  (j)(5)  by  adding  after 
the  phrase  "WYO  Statistical  Plan"  both 
times  it  appears  the  phrase  "and  the 
WYO  Accounting  Procedures  Manual", 
by  removing  in  the  last  sentence  the 
word  "total"  and  adding  in  its  place  the 
word  **totals",  and  by  adding  in  the  last 
sentence  after  the  word  "Company"  and 
before  the  word  "reports"  the  word 
"reconciliation". 

e.  In  paragraph  (j)  (7)  and  (8),  by 
removing  the  word  "Cooperation"  and 
adding  in  its  place  the  word 
"Cooperate". 

Appendix  A  to  Part  62— (Amended] 

5.  Appendix  A  of  Part  62.  Financial 
Assistance/Subsidy  Arrangement,  is 
amended  as  follows: 

a.  Article  D— UNDERTAKINGS  OF 
THE  COMPANY  is  amended  by 
removing  in  section  E  all  sentences  after 
the  first  sentence  and  adding  in  their 
place  the  following  sentence:  "All  funds 
not  required  to  meet  current 
expenditures  shall  be  remitted  to  the 
United  States  Treasury,  in  accordance 
with  the  provisions  of  the  WYO 
Accounting  Procedures  ManuaL" 

b.  Article  ffl— LOSS  COSTS. 
EXPENSES,  EXPENSE 
REIMBURSEMENT.  AND  PREMIUM 
REFUNDS  is  amended  by  adding 
"marketing."  in  the  first  sentence  of  the 
first  paragraph  of  Section  B  after  the 
word  "Company's"  and  before  the  word 
**operating". 

c.  Article  Ul-iOSS  COSTS. 
EXPENSES.  EXPENSE 
REIMBURSEMENT.  AND  PREMIUM 
REFUNDS  is  amended  by  removing  the 
second  and  third  paragraphs  of  Section 
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B  and  adding  in  their  place  the  following 
three  paragraphs: 

The  Company  shall  be  entitled  to 
14.0%  of  the  Company's  written  premium 
on  the  policies  covered  by  this 
Arrangement  as  the  basic  commission 
allowance  to  meet  commissions  and/or 
salaries  of  their  insurance  agents, 
brokers,  or  other  entities  producing 
qualified  flood  insurance  applications 
and  other  related  expenses. 
Additionally,  the  Company  shall  be 
entitled  to  0.1%  of  the  Company's 
written  premium  on  the  policies  covered 
by  this  Arrangement  for  each  1%  growth 
in  the  Company's  policies  in  force  on 
September  30  of  this  Arrangement  Year, 
reduced  by  80%  of  the  number  of 
policies  schedided  for  transfer  to  the 
Company  during  this  Arrangement  Year 
pursuant  to  the  Company's  request 
under  the  NFIP  Rollover  Procedures, 
over  the  pohcies  in  force  on  September 
30  of  the  prior  Arrangement  Year;  the 
additional  commission  allowance 
calculated  under  this  provision  is  limited 
to  a  maximum  of  3%.  The  Company  may 
withhold  15%  of  the  Company's  written 
premium  during  this  Arrangement  Year 
with  an  adjustment  up  or  down, 
depending  upon  policy  growth,  being 
made  at  the  end  of  this  Arrangement 
Year. 

In  the  case  where  the  Company  had 
no  pohcies  in  force  on  September  30  of 
the  prior  Arrangement  Year,  the 
Company  shall  be  entitled  to  withhold 
15%  of  the  Company's  written  premium 
on  the  policies  covered  by  this      1 
Arrangement  as  the  commission  I 
allowance,  with  no  adjustment  at  the 
end  of  this  Arrangement  Year. 

Nothing  in  Article  III,  Section  B.  can 
be  used  as  a  means  of  increasing  a 
Company's  commission  allowance  by 
transferring  business  from  one  company 
to  another  company  within  a  company 
group  or  by  the  merger  or  acquisition  of 
another  company.  Payments  of  any 
additional  commission  allowance  or 
refund  of  any  excess  commission 
allowance  will  be  in  accordance  with 
the  WYO  Accounting  Procedures 
Manual  ' 

The  Company,  with  the  consent  of  the 
Administrator  as  to  terms  and  costs, 
shall  be  entitled  to  utilize  the  services  of 
a  national  rating  organization,  licensed 
under  state  law,  to  assist  the  FIA  in 
undertaking  and  carrying  out  such 
studies  and  investigations  on  a 
community  or  individual  risk  basis,  and 
in  determining  more  equitable  and 
accurate  estimates  of  flood  insurance 
risk  premium  rates  as  authorized  under 
the  National  Flood  Insurance  Act  of 
1988.  as  amended.  The  Company  shall 
be  reimbursed  in  accordance  with  the 
provisions  of  the  WYO  Accounting 
Procedures  Manual  for  the  charges  or 
fees  for  such  services. 


d.  Article  ffl— LOSS  COSTS, 
EXPENSES,  EXPENSE 
REIMBURSEMENT,  AND  PREMIUM 
REFUNDS  is  amended  in  Section  D  by 
adding  "1."  after  "D."  and  by  removing 
the  second  paragraph  and  adding  in  its 
place  the  following: 

2.  Loss  payments  will  include 
payments  as  a  result  of  awards  or 
judgments  for  damages  arising  under  the 
scope  of  this  Arrangement,  policies  of 
flood  insurance  issued  pursuant  to  this 
Arrangement,  and  the  claims  processing 
standards  and  guides  set  forth  at  Article 
II,  Section  A.  2.0  of  this  Arrangemeat. 
Prompt  notice  of  any  claim  for  damages 
as  to  claims  processing  or  other  matters 
arising  outside  the  scope  of  this  section 
(D)(2)  shall  be  sent  to  the  Assistant 
Administrator  of  the  FIA's  Office  of 
Insurance  Pohcy  Analysis  and  Technical 
Services  (OIPATS).  along  with  a  copy  of 
any  material  pertinent  to  the  claim  for 
damages  arising  outside  of  the  scope  of 
the  matters  set  forth  in  this  section 
(D)(2). 

Following  receipt  of  notice  of  such 
claim,  the  General  Counsel  (OGC), 
FEMA,  shall  review  the  cause  and  make 
a  recommendation  to  FIA  as  to  whether 
the  claim  is  grounded  in  actions  by  the 
Company  which  are  significantly 
outside  the  provisions  of  this  section 
(D)(2).  After  reviewing  the  General 
Counsel's  recommendation,  the 
Administrator  will  make  his  decision 
and  the  Company  will  be  notified,  in 
writing,  within  thirty  (30)  days  of  the 
General  Counsel's  recommendation,  if 
the  decision  is  that  any  award  or 
judgment  for  damages  arising  out  of 
such  actions  will  not  be  recognized 
under  Article  III  of  this  Arrangement  as 
a  reimbursable  loss  cost,  expense  or 
expense  reimbursement.  In  the  event 
that  the  Company  wishes  to  petition  for 
reconsideration  of  the  notification  that  it 
will  not  be  reimbursed  for  the  award  or 
judgment  made  under  the  above 
circumstances,  it  may  do  so  by  mailing, 
within  thirty  days  of  the  notice  declining 
to  recognize  any  such  award  or 
judgment  as  reimbursable  under  Article 
in,  a  written  petition  to  the  Chairman  of 
the  WYO  Standards  Committee 
estabhshed  under  the  Financial  Control 
Plan.  The  WYO  Standards  Committee 
will,  then,  consider  the  petition  at  its 
next  regularly  scheduled  meeting  or  at  a 
special  meeting  called  for  that  purpose 
by  the  Chairman  and  issue  a  written 
recommendation  to  the  Administrator, 
within  thirty  days  of  the  meeting.  The 
Administrator's  final  determination  will 
be  made,  in  writing,  to  the  Company 
within  thirty  days  of  the 
recommendation  made  by  the  WYO 
Standards  Committee. 

e.  In  Article  IV— UNDERTAKINGS 
OF  THE  GOVERNMENT,  section  A  is 


amended  by  revising  the  third  sentence 
to  read  as  follows:  "Request  for  funds 
shall  be  made  only  when  net  premium 
income  has  been  depleted." 

f.  In  Article  V— COMMENCEMENT 
AND  TERMINATION,  paragraph  "a"  of 
section  C  is  amended  by  adding  after 
the  word  "Program"  and  before  the 
semi-colon  the  words  ",  including 
certain  data,  as  determined  by  FIA  in  a 
standard  format  and  medium". 

g.  In  Article  VU— CASH 
MANAGEMENT  AND  ACCOUNTING, 
section  A  is  amended  by  removing  the 
words  "and  interest  income". 

h.  Article  VU— CASH 
MANAGEMENT  AND  ACCOUNTING 
is  amended  by  revising  section  B  to  read 
as  follows: 

B.  The  Company  shall  remit  all  funds 
not  required  to  meet  current 
expenditures  to  the  United  States 
Treasury,  in  accordance  with  the 
provisions  of  the  WYO  Accounting 
Procedures  Manual. 

i.  Article  IX— ERRORS  AND 
OMISSIONS  is  amended  by  adding  a 
second  paragraph  to  read  as  follows: 
***** 

However,  in  the  event  that  the 
Company  has  made  a  claim  payment  to 
an  insured  without  including  a 
mortgagee  (or  trustee)  of  which  the 
Company  had  actual  notice  prior  to 
making  payment,  and  subsequently 
determines  that  the  mortgagee  (or 
trustee)  is  also  entitled  to  any  part  of 
said  claim  payment,  any  additional 
payment  shall  not  be  paid  by  the 
Company  from  any  portion  of  the 
premium  and  any  funds  derived  from 
any  Federal  Letter  of  Credit  deposited  in 
the  bank  account  described  in  Article  IL 
section  E.  In  addition,  the  Company 
agrees  to  hold  the  Federal  Government 
harmless  against  any  claim  asserted 
against  the  Federal  Government  by  any 
such  mortgagee  (or  trustee),  as  described 
in  the  preceding  sentence,  by  reason  of 
any  claim  payment  made  to  any  insured 
under  the  circumstances  described 
above. 

Appendix  B  of  Fart  62 — (Amended] 

6.  Appendix  B  of  Part  62.  A  Plan  to 
Maintain  Financial  Control  for  Business 
Written  Under  the  Write-Your-Own 
Program,  is  amended  as  follows: 

a.  The  introductory  section  at  the 
begiiming  of  Appendix  B  is  amended  by 
removing  in  numbered  paragraph  4  the 
words  "actual  files  (up  to  fifty  [50])"  and 
adding  in  their  place  the  words  "specific 
files". 

b.  The  introductory  section  at  the 
begiiming  of  Append  B  is  amended  by 
adding,  following  numbered  paragraph 
4,  a  new  numbered  paragraph  5  to  read 
as  set  forth  below  and  by  renumbering 


existing  numbered  paragraphs  5  through 
9  as  numbered  paragraphs  6  through  10, 
respectively: 

5.  Have  a  triennial  audit  of  the  flood 
insurance  financial  statements 
conducted  by  an  independent 
accounting  firm  at  the  Company's 
expense  to  ensure  that  the  financial  data 
reported  to  FIA  accurately  represents 
the  flood  insurance  activities  of  the 
Company. 

c.  PART  2— STA'nSTICAL  WAN 
RECONCIUA'nON  PROCEDURES  is 
amended  as  follows: 

(1)  By  revising  the  second  and  third 
sentences  of  the  Statistical  Plan 
Reconciliation  Objectives  section  to 
read  as  follows:  "The  reliance  on 
computer  processing  to  perform  the 
review  of  transaction  and  financial  data 
will  help  minimize  the  necessity  for  on- 
site  audits  of  WYO  Companies. 
Reconciliation  of  the  statistical  reports 
submitted  will  be  performed  by  the 
WYO  Companies  and  independently  by 
the  NFIP  Servicing  FaciUty. 

(2)  By  renumbering  paragraphs  2  and  3 
of  the  Financial  Control  section  to  3  and 
4,  respectively,  and  by  adding  a  new 
paragraph  2  to  read  as  follows: 

•        •        *        •        • 

2.  WYO  Companies  are  required  to 
submit,  on  a  form  approved  by  the 
Administrator,  a  tape  transmittal 
document  with  the  submission  of  the 
statistical  tape  containing  transaction 
detail.  This  will  be  used  to  validate 
record  counts  and  dollar  amounts. 

(3)  In  renumbered  paragraph  4  of  the 
Financial  Control  section,  by  adding 
after  the  word  "maintained"  the  words 
"whenever  possible". 


(4)  In  paragraph  4  of  the  Quality 
Review  of  Submitted  Data  section,  by 
removing  the  last  two  sentences  and 
adding  in  their  place  the  following: 
"Critical  errors  include  those  made  in 
required  data  elements.  Required  data 
elements: 

(1)  Identify  the  policyholder,  the 
poUcy,  the  loss,  and  the  property 
location; 

(2)  Provide  information  necessary  to 
rate  the  policy; 

(3)  Provide  information  used  in 
financial  control; 

(4)  Provide  information  used  for 
actuarial  review  of  NFIP  experience. 

Non-critical  errors  are  those  made  in 
data  elements  reported  by  the  WYO 
Companies  at  their  option." 

(5)  In  the  second  paragraph  of  the 
Timeliness  of  Reporting  section,  by 
removing  the  words  "receipt  date"  and 
adding  in  their  place  the  words  "the  first 
processing  cycle  subsequent  to  the 
receipt". 

(6)  Numbered  paragraph  2  of  the 
Monthly  Reports  section  is  revised  to 
read  as  follows: 

2.  Summary  statistics  will  be 
generated  for  each  monthly  submission 
of  transaction  data.  These  will  include: 

a.  Absolute  numbers  of  transactions 
read  and  transactions  rejected  by 
transaction  type. 

b.  Dollar  amounts  associated  with 
transactions  read  and  transactions 
rejected. 

(7)  Numbered  paragraph  4  of  the 
Monthly  Reports  section  is  revised  to 
read  as  follows: 


4.  Control  totals  will  be  generated  for 
tapes  submitted  to  and  processed  by  the 
NFIP.  This  front-end  balancing 
procedure  will  include: 

a.  Numbers  of  records  submitted 
according  to  the  NFIP  compared  with 
numbers  of  records  submitted  according 
to  the  WYO  Company  transmittal 
document 

b.  Dollar  amounts  submitted 
according  to  the  NFTP  compared  with 
dollar  amounts  submitted  according  to 
the  WYO  Company  transmittal 
document. 

If  there  is  any  discrepancy  between 
the  NFIP  reading  of  dollar  amounts  from 
the  tape  and  the  WYO  Company  tape 
transmittal  document,  then  the  monthly 
statistical  tape  submission  will  be 
rejected  and  returned  to  the  Company. 
The  rejected  tape  must  be  corrected  and 
resubmitted  by  the  next  monthly 
submission  due  date. 
***** 

(8)  By  revising  Exhibit  "A"  to  read  as 
follows: 

Exhibit  "A".— WYO  SUtistical  Tape 
Transmittal  Document 


Date  Sent: 

WYO  Company  Name: 
Address:   


.  WYO  Prefix  Code:. 


Reel  Number  (S)  of  Enclosed  Tapes: 


Density 

Blocksize. 


LRECL. 


File  Name  (DSN)  - 
Contact  Person — 
Contact  Number  ■ 
IBU  Number 


.  (WYO  Use  Only) 


mUJNG  COOE  67ie-01-M 
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MOWTHLY  RECONCILIATIOW  -  WET  WRITTSN  PREMIUMS 


COMPANY  NAME 


MONTH/YEAR  ENDING 
PREPARER'S  NAME 


MONTHLY 
•PTNAWCIAL  REPORT 


NET  WRITTEN 
PREMIUMS 


(INCOME  STATEMENT 
LINE  100) 


UNPROCESSED 
STATISTICAL: 


(♦)  PRIOR  MONTH'S 
(-)  CURRENT  MONTH'S 

OTHER-EXPLAIN: 


{*)    CURRENT  MONTH'S 
(-)  PRIOR  MONTH'S 


TOTAL ; 


COMMENTS 


CO.  NAIC  NUMBER 
DATE  SUBMITTED 
TELEPHONE  NO. 


MONTHLY  STATISTICAL 
TRANSACTION  REPORT 


TRANS , 
CODE 


RECORD 
COUNT 


11 

5 

15 

17 

20 

23 

26 

(~) 

29 

(-) 

14  AND  81 

(n 

TOTAL : 

PREMIUM 
AMOUNT 


(ADD  U  TMKOUGII  2  3 
LKSS  2  6  AND  J9) 
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COMPANY  NAME 
MONTH/ YEAR 


MONTHLY  RECONCILIATION  -  LOSSES 

CO.  NAIC  NUMBER 


100  NET  PAID  LOSSES  % 


(INCOME  STATEMENT  LINE  US) 

UNPROCESSED 
STATISTICAL; 

140  (♦)PRIOR  MONTH'S 


150  (-)CURRENT  MONTH 

160  SALVAGE  NOT  TO 
BE  REPORTED  BY 
TRANSACTION  (EX- 
PLAIN) 


170  OTHER-EXPLAIN; 


DATE 

SUBMITTED 

TRANS . 
CODE 

31 

RECORD     LOSS /PAID 
COUNT     RECOVERIES 

s 

34 

37 

40 

TOTAL : 


(iiUM   OF    l.ItJKS    100.  140. 
160.    AND    170    LESS    160) 


COMMENTG : 

BILUNQ  CODE  671>-0t-C 


43  

46    AND    61  _ 

*9  ^ 

6«  _ 

84  AND  87     _ 
52  RECOVERY   _ 

SALVAGE 

SUBROGATION 
67  RECOVERY   _ 

SALVAGE 

SUBROGATION 


TOTAL ; 


(AUlJ    U.     i\.     \0    THROUGH    64 
l.Ei:i    'j2    and    67) 
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COMPANY  NAME 


MONTH/YEAR  ENDING 


CO.  NAIC  NUMHER 
DATE  SUBMITTED 


MONTHLY 
FINANCIAL  REPORT 


MONTHLY  STATISTICAL 
TRANSACTION  REPORT 


SPECIAL  ALLOCATED 
LOSS  ADJUSTMENT 
EXPENSES       


(OTHER  LOSS  AND  LAE 
CALC.  -  LINE  655) 


Unprocessed 
Statistical; 

(•f)  Prior  Month 
(-)  Current  Month 


Other-Explain: 

(1) 
(2) 


TOTAL; 


Tcans. 
Code 

71 

Record 
Count 

Amounts 

74 

COMMENTS : 


TOTAL: 


d.  PART  »— UNDERWRITING/ 
POUCY  ADMINISTRATION 
OPERATION  REVIEW  PROCEDURES  is 
amended  as  follows: 

(1)  By  removing  in  the  second 
sentence  of  paragraph  number  2  of  the 
Notice  section  the  words  "Up  to  SO 


policy"  and  adding  in  their  place  the 
word  "Policy". 

(2)  By  adding  to  the  end  of  paragraph 
number  2  of  the  Notice  section  the 
following:  'The  number  of  policy  files 
reviewed  shall  be  determined  by  the 
following  schedule. 


PolciBS  in  force 


25,000.. 


2S.000-74.M9_ 
7^000-08.900„ 


100.000  tni  om.. 


Pofcy 


SO 

75 

100 

125" 


UMI 


(3)  By  adding  in  peragriq>h  1.  MYO 
Company  Suaunay  Retort,  of  the 

Underwritiag/PoJicy  Admiaistratioa 
Operation  Review  OuUiae  section  after 
the  word  "underwriter"  and  before  the 
word  "prior"  the  words  ",  if  requested,". 

(4)  By  removing  in  paragraph  2. 
Administrative  Review,  of  the 
Underwriting/ Policy  Administration 
Operation  Review  Outline  section  the 
words  "See  Exhibit  'B'."  and  adding  in 
their  place  the  following:  "Exhibit  B.  the 
use  of  which  is  optional,  [Mt>vides  a 
8an^>le  format  for  this  review." 

(5)  by  removing  in  para^ai^  4  File 
Review,  the  words  "would  be  coit^Mled" 
and  adding  in  their  place  the  words, ", 
the  use  of  whidi  is  optional.  jMtivides  a 
sample  format". 

(6)  By  removing  in  the  NOTE 
appearing  just  before  EXHffilT  "A"— 
WYO  COMPANY  Sjunoiofy  Report  the 
words  "of  20%  or  higher"  and  adding  in 
their  place  the  words  "equal  to  tM* 
greater  than,  depending  on  the  native  of 
the  files  selected  for  review,  10%  to 
20%". 

(7)  By  adding  in  item  number  (1)  of  the 
NOTE  appearing  just  before  EXKOBIT 
"A"— WYO  COMPANY  Summary 
Report  after  "zone)"  and  before  the 
period  the  words  ",  or  an  endcwsement" 

(8)  By  adding  after  item  number  (2)  at 
the  end  of  the  NOTE  appearing  just 
before  EXHIBIT  "A"— WYO  COMPANY 
Summary  Report  items  (3)  through  (d)  to 
read  as  follows: 

(3)  The  failure  to  obtain  the 
information  necessary  to  properly 
identify  and  underwrite  a  risk. 

(4)  The  issuance  of  a  policy  with  an 
incorrect  poHcy  term. 

(5)  Any  error  whrdi  impacts  the 
correct  return  premium  on  a  cancellation 
or  nullification. 

(6)  The  processing  of  a  cancellation  or, 
nullification  for  an  invalid  reason. 

(9)  By  revising  EXHIBIT  "C"— 
SPECinC  RISK  REVIEW  CHECKLIST  to 
rea^  as  follows: 


ExHWT  "C"— Speofic  Risk  Review 


Date: 


Occupancy: 

(    )  Single  family 

(    )2-4lHMly 

(    )  other  MMdenM 

(    )  Non  residential 

Policy  No 

Amount  ot 

BuHdini 


Contents.. 
Zone- 


Numt>er  of  fkxxs: 

Condominium: 

(    )Ye«  (    )No 

Basemairt: 

(    )Yes  (    JNo.. 


Exhibit  "C"— Specific  Risk  Remew^ 
Continued 

Elevated  BtAJkig: 

(    )Yes  (    )No 

Complete  when  appropriafL 

EIomMhmi  dMsisnoew 


Baae  flood  ataMieA— 
towast  floor  etowation- 
Grade  elevation . 


Obstruction  t>elow  olovaUd  iMMing:. 
(    )Yes  (    )No 


OommaM 

Yes 

No 

il  checked 
-No" 

Appiicaliort: 

Properly 

completed?. 

Met  eligibility— 

location 

requiremerrts?. 

Policy: 

Properly  aaued? 



Required  premium 

received?  (M 

cwewge  was 

amount  that 

could  be 

purchased  with 

ttie  premium 

submit»d.checfc 

y««->. 

Are  coverage  limits 

within  NFIP 

statutory 

allowances? 

Waiting  period 

observed? 

Endorsements, 

renewals. 

[Uk  ellatoons. 

Property  issued? 

Required  premium 

received  or 

returned? 

Waiting  panod 

1 

observed? 

Additional 

documentatiort 

Is  elevation 

oerliAcala 

information  valid 

and  complete? 

H  spectficaNy  rated. 

„ 

„... 



has  company 

obtained  the 

required 

information? 

File  satisfactory  for 

Service  within            

guidelines? 

Recertifiotion? 

Comments— FIA  Examiner 

Comments — WYO  Company 
Underwriter 

Resolution 

e.  PART  4— CLAIMS  OPERATION 
REVIEW  PROCEDURES  is  amended  as 
follows: 

(1)  By  removing  in  the  second 
sentence  of  numbered  paragraph  2  of  the 
Claims  Operation  Review  Objectives 
the  words  "50  poHcy  files'*  and  adding  in 


their  place  the  words  "5%,  but  not  less 
than  50,  of  the  claim  files  opened  during 
the  period  covered  by  the  Reyiew." 

(2]  ^  adding  in  EXHIOT  "B"— 
ADMINISTRATIVB  REVIEW 
CHECKLIST  just  before  1.  btrestigatiaa 
and  Adjustments  the  following: 

"Policy  # 

Insured's  name: 

State: 

Date  of  loss: 

Date  paid: 

Date  reported: 

Amt.  of  loss:  $ 

Bldg.$ 

Contents  $ 

Adjusting  firm: 

Examiner's  name: 

Comments: 


(3)  By  adding  at  the  end  of  section  T* 
of  EXHIBIT  "B"— ADMINISTRATIVE 
REVIEW  CHECKLIST  item  9  as  follows: 


(9)  Is  the 

irtg 

property  managed? 


t    1        11       £    J. 


f.  By  revising  PART  6— HNANCIAL 
AUDITS  AND  STATE  INSURANCE 
DEPARTMENT  EXAMINATIONS  to 
read  as  follows: 

Part  6— Ffnandal  Audits,  Audits  for 
Cause,  and  State  Insurance  Dapartment 
Audits 

A.  Triennial  Financial  Audits 

I.  Objectives  of  WYO  Triennial 
Financial  Audit — The  triennial  financial 
audit  is  intended  to  provide  the  Federal 
Emergency  Management  Agency  with 
independent  assessment  of  the  quality 
of  financial  controls  over  activities 
relating  to  the  Company's  participation 
in  the  National  Flood  Insurance  Program 
as  well  as  the  integrity  of  the  financial 
data  reported  to  FEMA.  Participating 
WYO  companies  are  responsible  for 
selecting  and  funding  independent 
Certified  Public  Accounting  firms  to 
conduct  the  triennial  audits.  Such  costs 
are  considered  part  of  the  normal 
administrative  cost  of  operating  the 
WYO  program  and  as  such  are  included 
in  the  WYO  expense  allowance. 

It  is  also  intended  that  the  triennial 
audit  will  reduce  if  not  ehminate  the 
need  for  FEMA  auditors  or  their 
designees  to  conduct  on-site  visits  to 
WYO  companies  in  their  review  of 
financial  activity.  However,  the 
requirement  may  still  exist  for  such 
visits  to  occur  as  determined  by  the 
auditors.  In  addition,  nothing  in  this 
section  should  be  construed  as  limiting 
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the  ability  of  the  General  Accounting 
Office  to  review  the  activities  of  the 
WYO  Program. 

The  objective  of  the  triennial  audit  is 
to  ensure  that  Financial  data  reported  to 
FEMA  for  the  Arrangement  Year 
(Government  Fiscal  Year)  is  fairly  and 
accurately  presented  in  order  to 
determine  that: 

A.  Policy  and  claim  related  financial 
data  as  reported  to  the  NFIP  are  proper 
and  adequately  supported  by  underlying 
documentation. 

B.  Reported  cash  amounts  are 
properly  reconciled  to  the  bank  account 
balance. 

C.  Reported  accounts  receivable,  i 
premium  suspense  and  accounts  | 
payable  balances  are  properly  stated. 

D.  Cash  management  is  in  accordance 
with  the  requirements  of  the  WYO 
Accounting  Procedures  Manual  and 
consistent  with  the  Company's 
procedures  as  updated  to  F^IA. 

//.  Internal  Controls  and  Suggested 
Procedures.  A.  The  nature,  timing  and 
extent  of  audit  tests  to  be  applied  are  to 
be  determined  by  the  independent 
Certified  Public  Accouiiting  firm  based 
on  its  study  and  evaluation  of  the  WYO 
Company's  accounting  procedures  and 
system  of  internal  control.  Adequate 
evaluation  requires  knowledge  and 
imderstanding  of  the  WYO  accounting 
and  financial  reporting  procedures 
prescribed  by  the  Arrangement  and  a 
reasonable  degree  of  assurance  that 
they  are  in  use  and  are  operating 
effectively  (e.g.,  aimual  WYO  Company 
self-audit). 

B.  The  audit  tests  described  below  are 
suggested  tests  and  are  to  be  modified 
as  considered  necessary  by  the 
independent  Certified  Public  Accounting 
firm,  based  on  its  study  and  evaluation 
of  WYO  Company's  accounting 
procedures,  system  of  internal  control 
and  results  of  company  WYO  self- 
audits.  Based  on  such  study  and 
evaluation,  the  independent  Certifled 
Public  Accounting  fijm  may  consider 
additional  steps  to  be  necessary,  may 
consider  certain  of  the  audit  tests 
described  below  to  be  unnecessary,  or 
may  consider  additions  to  or  reductions 
in  the  extent  of  such  audit  tests  to  be 
appropriate.  Each  elimination  and/or 
reduction  shall  be  described  in  the 
independent  Certified  Public  Accounting 
firm's  report.  See  Part  IV  below. 

///.  Audit  Tests.  A.  Tie  total  written 
premium  &om  policy  master  file  to  the 
monthly  financial  reports. 

1.  Trace  reconciling  items  to  the 
subsequent  month's  financial  report  and 

2.  Obtain  evidence  that  items  included 
with  the  second  monthly  financial  report 
dated  on  or  before  the  date  of  the 
reconciliation  were  included  as 


reconciling  items,  if  appropriate. 
Investigate,  as  required,  reconciling 
items  not  clearing  with  the  second 
monthly  financial  report. 

B.  Select  a  representative  sample  of 
policies  which  were  in-force  during  all 
or  part  of  the  Arrangement  Year  under 
audit  for  detail  testing. 

1.  Confirm  policy  detail  with 
policyholder  (e.g.,  policy  number, 
effective  date,  policy  term,  premium, 
insured  property  address,  deductible 
amounts). 

2.  Determine  that  policy  detail  from 
policy  file  agrees  with  statistical  data 
from  the  master  file  submitted  to  the 
NFIP. 

3.  Select  a  sample  of  policy 
cancellations  and  endorsements  from 
throughout  the  fiscal  year  and  determine 
the  propriety  of  the  financial  reporting 
associated  with  such  transactions  (e.g., 
return  premium,  additional  premium  and 
appropriate  application  of  the  expense 
allowance). 

C.  Tie  total  paid  losses  and 
outstanding  loss  reserves,  allocated  and 
special  allocated  adjustment  expenses, 
including  outstanding  reserves,  fiY)m 
policy  master  file  to  monthly  financial 
reports. 

1.  Trace  reconciHng  items  to  the 
subsequent  month's  financial  reports, 
and; 

2.  Obtain  evidence  that  items  included 
with  the  second  statement  dated  on  or 
before  the  date  of  the  reconciliation  are 
included  as  reconciling  items,  if 
appropriate.  Investigate,  as  required, 
reconciling  items  not  clearing  with  the 
second  monthly  financial  report. 

D.  Select  a  representative  sample  of 
claims  activity  during  the  Arrangement 
Year  for  detail  testing. 

1.  Confirm  policy  number,  claim 
number,  loss  payment,  loss  date,  and 
date-of-loss  payment  with  policyholder. 

2.  Determine  whether  special 
allocated  LAE  payment  as  applicable, 
has  been  properly  approved  prior  to 
incurring  aMy  expenses. 

3.  Determine  that  claim  status  in  claim 
file  agrees  with  data  submitted  to  the 
NFIP,  and  that  the  policy  was  in-force 
on  the  date  of  loss. 

4.  Verify  that  unallocated  loss 
adjustment  expense  was  appropriately 
determined  and  reported. 

5.  Review  IBNR  reserve  calculation  to 
determine  whether  it  is  consistent  with 
the  methodology  reported  to  FEMA 

6.  Determine  whether  adjustments  to 
the  outstanding  case  reserves  are  proper 
and  made  on  a  timely  basis. 

7.  If  salvage  or  subrogation  is 
significant  in  relation  to  the  company's 
claims  activity,  select  a  sample  of 
recoveries  to  determine  that  they  were 


properly  recorded  (data  from  claims  file 
agrees  with  submission  to  the  NFIP). 

E.  Determine  whether  cash  receipts 
are  being  promptly  deposited  to  the 
Restricted  Account  and  that  excess  cash 
is  being  swept  from  the  account  in 
accordance  with  the  WYO  Accounting 
Procedures  Manual. 

F.  Determine  whether  reimbursements 
from  the  Restricted  Account  or 
drawdowns  on  the  Treasury  Letter-of- 
Credit  are  made  in  accordance  with  the 
WYO  Accounting  Procedures  Manual. 

G.  Obtain  bank  reconciliations  for  the 
restricted  account  and  any  other  Hood- 
related  account(8)  as  of  the  end  of  the 
Arrangement  Year.  Review  bank 
reconciliations  for  old  and/or  unusual 
reconciling  items.  Reconcile  restricted 
account  activity  to  premiiun  and  claim 
data  reported  in  monthly  financial 
reports  on  a  sample  basis. 

H.  Reconcile  accounts  receivable, 
accounts  payable,  premium  suspense 
and  other  miscellaneous  trial  balances 
to  reported  amounts.  Test  the  propriety 
of  the  detail  on  a  sample  basis. 

I.  Make  inquiries  of  management  and 
review  available  reports  relating  to 
activity  subsequent  to  year-end  for 
items  that  should  have  been  included  in 
Arrangement  Year  results. 

B.  Audits  for  Cause 

In  accordance  with  the  terms  of  the 
WYO  Arrangement,  the  Administrator, 
on  his  own  initiative  or  upon  written 
recommendation  of  the  WYO  Standards 
Committee  or  the  FEMA  Inspector 
General,  may  conduct  for-cause  audits 
of  participating  companies.  The 
following  criteria,  in  combination  or 
independently,  may  constitute  the  basis 
for  initiation  of  such  an  audit: 

1.  Self-Audit 

— ^Adequate  reporting  was  not  received 
from  a  company,  even  after  follow-up 
requests. 

— Self-audit  report  did  not  meet  criteria 
of  the  Financial  Control  Plan. 

— Review  of  the  reported  self-audit 
results  indicates  problem  areas  which 
require  further  explanation  or  follow- 
up. 

— Reports  of  self-audit  results  do  not 
adequately  respond  to  problems  or 
deficiencies  raised  through  other 
aspects  of  the  Financial  Control  Plan 
(i.e.,  errors/rejects  from  statistical 
reporting,  financial  reporting 
discrepancies,  financial/statistical 
reconciliation  problems,  etc.) 

— ^Triennial  audit  results  indicate  that 
the  self-audits  were  not  adequately 
performed  and  that  the  reported 
results  cannot  be  relied  upon. 


2.  Underwriting 

^Excessively  high  fre<)aency  of  errors 
in  underwriting: 

a.  Issuing  poHdes  for  ineligible  risks. 

b.  Issuing  policies  in  ineligible 
communities. 

c.  Consistent  premium  rating  errors. 

d.  Missing  or  insufficient 
documentation  for  submit  for  rate 
policies. 

e.  Other  patterns  of  consistent  errors. 
— Abnormally  high  rate  of  policy 

cancellations  or  non-renewals. 
— Policies  not  processed  in  a  timely 

fashion. 
— Duplication  of  policy  coverage  noted. 
— Problems  with  Rollover  from  National 

Flood  Insurance  Program  (NFIP)  to 

WYO  (duplication  of  coverage. 

timeliness  of  changeover). 
— Relational  type  edits  indicate  an 

unusually  hdg^  or  low  premium 

amount  per  poBcy  for  the  geographical 

area. 
— Self-audit  or  triennial  audit  results 

indicate  unusual  volume  of  errors  in 

underwriting, 

3.  Cleima 

— Reinspections  indicate  consistent 
patterns  of: 

a.  Losses  being  paid  when  not 
covered. 

b.  Statistical  information  being 
reported  on  original  loss  adjustment 
found  to  be  incorrect  on  reinspection. 

c.  Salvage/subrogation  not  being 
adequately  addressed. 

d.  Consistent  overpayments  of  claims. 
— Unusually  high  count  of  erroneous 

assignments  and/or  claims  dosed 

without  payment  (CWP).  (WYO 

Company  is  paid  a  flat  fee  for  CWP 

cases  where  Utde  or  no  work  is 

done— risk  is  fraudulent  CWP  cases). 
—Unusually  low  count  of  CWP.  (May 

indicate  inadequate  follow-up  of 

claims  submitted). 
—Average  claim  peynents  which 

significantly  exceed  the  average  for 

the  Program  as  a  whcde. 
— Lack  of  (adequate)  documentatim  for 

paid  claims. 
—Claims  not  processed  in  a  timely 

fashion. 
— Consistent  failure  of  WYO  Company 

to  receive  authorization  for  special 

allocated  loss  adjustment  expenses 

prior  to  incurring  them. 
— High  submission  of  Special  Allocated 

Loes  Adjustment  Expenses  (SALAE). 
—Consistently  high  policyholder 

complaint  level 
— Low/high  count  of  salvage/ 

Subrdgation. 
— ^Triennial  audit  indicates  sigmficant 

problei 


4.  Finaitcial  Reporting/ Accounting 

— Consistently  huh  reconciliation 
variations  and/or  errors  in  statistical 
information. 

— Financial  and/or  statistical 
information  not  received  in  a  timely 
fasliion. 

—Letter  of  Credit  violations  are  found. 

— WYO  Company  is  not  depositing 
funds  to  the  Restricted  Account  in  a 
timely  manner,  or  fands  are  not  being 
transferred  through  the  automated 
clearinghouse  on  a  timely  basis. 

— Premium  suspense  is  consistendy 
significant,  older  than  60  days,  and/or 
cannot  be  detailed  sufficiently. 

— Large/unusual  balance  in  Cash. 

— Other  (Receivable  and/or  Payable). 

— Large,  unexplained  differences  in  cash 
reconciliation. 

— ^Large/unusual  balances  or  variations 
between  months  noted  for  key 
reported  financial  data. 

— Financial  statement  to  statistical  data 
reconcih'ation  sheets  improperly 
completed  indicating  proper  review  of 
information  is  not  being  performed 
prior  to  signing  certification 
statement. 

— Repeated  foilure  to  respond  fully  in  a 
timely  manner  to  questioiu  raised  by 
FIA  or  its  servicing  agent  concerning 
monthly  financial  reporting. 

— ^Triennial  audit  indicates  significant 
probieBts. 

C.  State  Insurance— Department 
Examination 

It  is  expected  that  audits  of  WYO 
Companies  by  independent  accountants 
and/ or  state  insurance  departments, 
aside  fit)m  those  conducted  by  the  FIA 
or  its  designee,  will  include  flood 
insnrance  activity.  When  such  audits 
occur,  a  financial  officer  for  the  WYO 
Company  will  notify  the  FIA.  identifying 
the  auditing  entity  and  providing  a  brief 
statement  ol  the  overall  condnsions  that 
relate  to  flood  insurance  and  the 
insurer's  financial  c(Hidition,  when 
available,  fai  the  case  otan  audit  in 
progress,  a  brief  statement  on  the  8cq;>e 
of  the  audit  riMuld  be  provided  to  the 
FLA  A  checkhst  will  be  utilized  for  this 
reporting  and  will  be  provided  to  WYO 
Companies  by  the  FIA. 

The  WYO  Companies  will  maintain 
on  file  the  reports  resulting  from  audits, 
subject  to  cn-site  inspection  by  the  FIA 
or  its  designee.  At  the  FlA's  request,  the 
WYO  Company  will  submit  a  copy  of 
the  auditor's  opinion,  should  (me  be 
available,  summarizing  die  audit 
conclusion. 

Dated:  April  22. 1988. 
HsioU  T.  Ducyee, 
Federal  lasuraace  Adaunittrator. 
[PR  Doc  16-8378  FiWd  4-27-88;  ft4S  un) 


44CFRPartt2 

NatioiMl  Flood  IvMtirancv  PraofMit 

AOENCV:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTWN:  Final  rule. 

summary:  This  final  rule  revises  the 
flood  insurance  commission  allowances 
paid  to  properfy  insurance  agents  and 
brokers  ("producers")  for  the 
procurement  of  new  flood  insurance 
policies,  and  renewals  thereof,  on  behalf 
of  policyholders  insured  by  the  National 
Flood  Insurance  Program  (NFIP)  through 
its  Servicing  Agent  The  commissiona 
are  being  increased  in  connection  with 
the  procurement  of  new  business,  as  an 
incentive  to  increase  the  NFIP's  polides- 
in-force  base,  and  are  being  decreased 
with  respect  to  the  renewals  oi  poUdes 
to  reflect  the  reduced  level  of  activity 
required  of  producers  by  reason  of  tihe 
NHFs  fully  automated  renewal  billing 
system  whereby  paycm  of  renewal 
premiums  are  billed  directly  by — and 
make  premium  payments  directly  to— 
the  NFIP.  with  the  producer  being 
advised  of  the  renewal  activity.  "This 
final  rule  is  being  implemented  as  part 
of  FEMA's  continuing  efforts  to  reduce 
expenses  for  the  Nati<nial  Flood 
Insurance  Program.  While  the  changes 
to  the  commission  rates  in  this  final  rule 
differ  somewhat  from  Ae  rates 
originally  proposed,  there  will  still  be  a 
cost  savings  to  the  Federal  government 
if  the  rate  of  new  business  activity 
remains  constant  If  property  insurance 
agents  and  brokers  do  increase  their 
new  business  activify,  which  the  rule  is 
designed  to  encourage,  there  may  be 
little  or  no  savings  to  the  Federal 
government  from  this  commission 
change,  but  this  would  be  balanced  by 
the  increase  in  pohcy  sales,  which  will 
result  in  a  greater  spread  of  the 
insurance  risk,  a  major  goal  of  the 
Program.  This  would  produce  savings  to 
the  Federal  government  in  another  way. 
EFFECnvc  DATE  October  1, 1988. 
ran  FURTHCR  INFORMATION  CONTACT: 

Donald  L  Collins.  Federal  Emergency 
Management  Agency,  Federal  Insurance 
Administration.  500  C  Street  SW., 
Washington.  DC  20472;  telephone 
number  (202)  646-3419. 
SUPPLEMENTARY  WITDRMATION:  On  May 
20. 1987,  FEMA  pubbshed  for  comment 
in  the  Federal  RegMer  (Vol.  52.  Page 
18929)  a  proposed  rule  to  revise  the 
flood  insurance  commission  allowances 
paid  to  property  insoraitce  agents  and 
brokers  ("producers")  for  the 
procurement  of  new  flood  insurance 
policies,  and  renewals  thereof,  on  behalf 
of  policyholders  insured  by  the  National 
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Flood  Insurance  Program  (NFIP)  through 
its  Servicing  Agent. 

Of  the  approximately  100,000  agents 
listed  in  the  records  of  the  NFIP 
Servicing  Agent,  less  than  one  percent 
(760)  sent  letters  commenting  on  the 
proposed  rule.  The  tally  of  comments 
included  one  state  agency,  a  committee 
of  flood  insurance  consisting  of 
representatives  from  various  agents 
trade  associations,  nine  agents  trade 
associations,  56  Congressional  letters 
forwarding  correspondence  from — or 
making  inquiries  on  behalf  of — 
insurance  agencies  and/or  independent 
insurance  agents.  The  remainder  of  the 
comments  were  &om  private  insurance 
companies  and/or  individual 
independent  insurance  agents. 

Although  many  of  the  comments 
received  were  generally  supportive  of 
the  need  to  reduce  expenses  for  the 
National  Flood  Insurance  Program 
(NFIP).  all  of  the  respondents  were 
opposed  to  the  proposed  changes  in  the 
commission  rate.  The  comments 
opposing  the  rule,  in  summary,  contend 
that  the  commission  rate  should  not  be 
reduced  (some  even  suggested  it  should 
be  raised)  because  the  flood  insiu'ance 
program  is  "too  complex  *  *  *  has  too 
many  forms  *  *  *  is  difficult  to 
sell  *  *  *  requires  more  work  than  other 
lines  of  insurance  *  *  *  involves  more 
offlce  expense  *  ♦  •  requires  the 
expenditure  of  more  of  die  agent's  time 
for  self-education  such  as  program 
updating,  attending  agent  workshops, 
etc  *  *  *  requires  several  years  of 
commission  payment  for  renewals — 
without  major  changes — to  compensate 
for  the  'inadequate'  amount  of 
commission  on  newly  written  policies." 

Several  of  the  respondents  contended 
that  the  marketing  of  flood  insurance 
policies  would  be  adversely  affected  by 
the  proposed  revision  because  all  of  the 
issues  listed  above,  in  combination  with 
the  proposed  change,  would  give  agents 
less  of  an  incentive  to  continue  selling 
flood  insurance.  On  the  contrary,  since 
the  issues  raised  by  the  respondents 
relating  to  program  complexity  and  the 
degree  of  effort  required  in  writing  and 
servicing  flood  insurance  are  not  new 
but  existed  at  a  time  when  agents' 
compensation  (because  of  lower       j 
premiimi  rates)  was  actually  smallen 
than  today,  it  is  FEMA's  belief  that  ' 
agents  willing  to  write  flood  policies  at 
that  time  would  be  even  more  willing  to 
do  so  now  that  the  commission  rate  for 
new  business  is  being  increased.  Indeed, 
because  of  the  recognition  (reinforced 
by  the  substantive  concerns  expressed 
by  the  respondents)  that  the  flood 
insurance  line  is  a  unique  form  of 
insurance  with  procedures  and 
requirements  that  are  not  found  with 


other  types  of  insurance  and  because  of 
the  desire  to  encourage  agents  to  focus 
their  efforts  on  new  business,  it  has 
been  decided  to  increase  the  new 
business  commission  rate  higher  than 
originally  proposed,  and  thus  this  final 
rule  increases  the  commission  rate  for 
new  business  from  the  proposed  16 
percent  to  17  percent  for  the  first  $2,000 
of  premium. 

"The  proposal  to  reduce  to  5  percent 
the  commission  rate  for  new  business 
applications  which  cannot  pass  rating 
edits  generated  negative  comments  from 
a  number  of  respondents.  Concern  was 
expressed  that  properly  completed 
applications  could  be  "kicked  out  of  the 
system"  because  of  a  mistake  by  the 
operator  when  keying-in  information, 
requiring  additional  efforts  by  the  agent 
to  verify  the  accuracy  of  the  application 
as  originally  submitted  in  order  to 
obtain  the  correct  commission  rate. 
FEMA  believes  that  the  respondents 
have  raised  valid  concerns  and  that  the 
proposal  should  not  be  implemented  at 
this  time.  Therefore,  the  provision  for 
paying  a  reduced  conunission  rate  for 
new  business  applications  that  do  not 
pass  rating  edits  is  being  deleted  in  this 
final  rule,  and  the  issue  will  be  further 
examined  for  possible  publication  at  a 
later  date  after  obtaining  additional 
input  through  subsequent  proposed  rule. 

It  is  recognized  that,  whenever  any 
reduction  of  compensation  is  proposed 
under  any  program  (whether 
government  or  private),  there  is  going  to 
be  resistance  because  it  reduces  the 
income  of  affected  persons.  However,  as 
indicated  in  the  supplementary 
information  to  the  proposed  rule,  direct 
bill  renewals  requiring  virtually  no  effort 
on  the  part  of  the  producers  currently 
account  for  71  percent  of  the  NFIP's 
direct  business  policies.  Bearing  this  in 
mind.  FEMA  cannot  justify  continuing  to 
provide  the  same  commission  for 
renewals  that  is  given  for  new  business. 
While  the  automated  billing  system  has, 
in  most  cases,  greatly  diminished  the 
level  of  effort  required  of  producers  as 
far  as  policy  renewals  are  concerned. 
FEMA  acknowledges,  as  pointed  out  by 
a  large  number  of  the  respondents,  that 
producers  are  often  called  upon  during 
the  policy  term  to  perform  servicing 
functions  such  as  (1)  completing  and 
filing  change  endorsements  to  add  or 
change  the  name  of  a  mortgagee  if.  for 
example,  a  policyholder  refinances  his 
mortgage;  (2)  filing  a  claim  for  loss  if  the 
insured  property  sustains  flood  damage; 
or  (3)  responding  to  policyholder 
inquiries  concerning  coverage  issues.  It 
is  the  contention  of  the  respondents  that 
the  current  commission  rate  for  policy 
renewals  has  helped  to  make  up  for  the 
many  servicing  functions  performed 


during  the  policy  term  that  do  not  result 
in  any  additional  qompensation  for  the 
producer.  FEMA  agrees  that  this  is  a 
valid  position  and  has  decided, 
therefore,  not  to  reduce  the  conunission 
rate  for  direct  bill  renewals  as  much  as 
originally  proposed,  and  thus  this  final 
nde  increases  the  direct  bill  renewal 
commission  rate  from  the  proposed  12 
percent  to  14  percent  for  the  first  $2,000 
of  premium.  Further,  since  such  a  small 
percentage  of  policies  are  renewed  by 
application,  it  has  been  decided  to 
eliminate  the  15  percent  commission 
rate  originally  proposed  for  that 
category  of  renewal  and  in  place  thereof  - 
also  establish  a  14  percent  commission 
rate.  Thus,  all  policy  renewals,  whether 
renewed  by  application  or  the  direct  bill 
method,  will  earn  14  percent  commission 
on  the  first  $2,000  of  premium. 

This  final  rule  also  includes  a  revision 
of  the  chart  showing  the  commission 
rate  for  mid-term  increases  in  amounts 
of  insurance  added  by  endorsement 
which,  due  to  an  editorial  oversight,  was 
not  included  in  the  proposed  rule. 
Consistent  with  the  commission  rates 
discussed  above,  agents  will  receive  (for 
the  first  $2,000  of  premium)  a  17  percent 
commission  for  a  mid-term  endorsement 
of  a  first-year  policy  and  a  14  percent 
conunission  for  a  mid-term  endorsement 
of  a  renewal  policy. 

Many  respondents  suggested  that 
FEMA  consider-taking  other  actions  to 
save  money  in  lieu  of  revising  the 
conunission  rate.  Suggestions  included 
simplifying  the  NFIP,  including  the 
rating  system;  increasing  the  premiums 
for  flood  insurance;  increasing  coverage 
limits;  instituting  stricter  underwriting; 
improving  market  penetration; 
developing  other  policy  forms  such  as  a 
condominium  master  policy;  etc.  FEMA 
agrees  that  such  actions  are  needed  and 
is  continually  reviewing  and 
reappraising  the  NFIP  in  an  effort  to 
streamline  the  operation  and 
effectiveness  of  the  NFIP  and  at  the 
same  time  achieve  greater 
administrative  and  fiscal  effectiveness. 
Projects  currenUy  under  development, 
for  example,  include  a  "flat  fee"  policy, 
a  condominium  master  policy  and  a 
community  rating  system  whereby  the 
flood  insurance  rates  to  be  applied  in 
calculating  the  premiums  for  properties 
located  in  a  specific  community  would 
be  based  on  community- wide  actions 
that  reduce  future  flood  damage  to 
buildings  and  their  contents.  As  FEMA 
continues  it  efforts  to  satisfy  the 
premium  requirements  for  the  historical 
average  loss  year  and  to  reduce  the 
general  taxpayers'  burden  with  a  more 
equitable  sharing  of  the  costs  of  flood 
losses  between  the  general  taxpayers 


and  the  insureds,  it  may  be  necessary  to 
make  upward  adjustments  in  flood 
insurance  premium  rates.  Indeed,  a  rule 
is  currenUy  pending  (Vol.  53.  page  4673 
of  the  Federal  Register  dated  February 
17, 1988)  to  increase  the  chargeable 
(subsidized)  rates,  which  apply  to  all 
structures  located  in  communities 
participating  in  the  Emergency  Program 
of  the  NFIP  and  to  certain  structures  in 
communities  in  the  Regular  Program.  As 
these  and  any  future  increases  in  flood 
insurance  premium  rates  become 
effective,  the  amounts  of  commission 
income  for  the  producers  of  NFIP 
policies  will  increase.  Such  increases 
will  help  to  offset  the  reduction  in 
compensation  to  the  producers  as  a 
result  of  this  final  rule. 

As  pointed  out  in  the  supplementary 
information  to  the  proposed  rule,  FEMA 
planned  to  address  the  commission    ' 
arrangements  under  the  WYO  Program 
in  Fiscal  Year  1988  in  connection  with 
the  general  revisions  to  the  WYO 
Arrangement  with  insurers  participating 
in  the  Program  and.  in  fact,  a  revision  to 
the  commission  arrangements  under  the 
WYO  Program  was  included  in  a 
proposed  rule  published  in  the  Federal 
Renter  on  January  7, 1988  (53  FR  419). 
FEMA  is  now  proceeding  to  issue  a  final 
rule  which  will  revise  the  allowance  for 
commissions  paid  to  property  insurance 
agents  and  brokers  writing  policies  of 
flood  insurance  under  the  WYO 
Program.  This  final  rule  also  will  have 
an  effective  date  of  October  1. 1988.  The 
direct  business  system  and  the  WYO 
Program  system  are  both  designed  to 
encourage  new  business.  Under  both 
bystems,  if  not  such  new  business  is 
produced,  the  amount  of  commission 
will  be  less  than  it  is  currenUy. 
Conversely,  if  a  lot  of  new  business  is 
produced,  the  amount  of  commission 
allowance  could  be  higher  than  it  is 
currently.  In  that  case,  the  increase  in 
new  business  would  result  in  a  greater 
spread  of  the  risk,  a  very  desirable 
insurance  goal  and  a  80im:e  of  another 
type  of  savings.  It  is  anticipated  that  the 
two  commission  systems  will  produce 
an  average  commission  that  is 
comparable.  FEMA  will  be  monitoring 
these  two  systems  over  the  next  couple 
of  years  to  determine  how  well  they  are 
working  and  to  determine  if  any  changes 
to  the  systems  are  needed  in  the  future. 

FEMA  has  determined,  based  upon  an 
Environmental  Assessment,  that  this 
rule  will  not  have  significant  impact 
upon  the  quaUty  of  the  human 
environment.  As  a  result,  an 
Environmental  Impact  Statement  will 
not  be  prepared.  A  finding  of  no 
significant  impact  is  included  in  the 
formal  docket  file  and  is  available  for 


public  inspection  and  copying  at  the 
Rules  Docket  Clerk.  Office  of  General 
Counsel,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington,  DC  20472. 

This  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  has  not 
undergone  regulatory  flexibility 
analysis. 

This  rule  is  not  a  "major  rule"  as 
defined  in  Executive  Order  12291.  dated 
February  27. 1981,  and,  hence,  no 
regulatory  analysis  has  been  prepared. 

FEMA  has  determined  that  this  rule 
does  not  contain  a  collection  of 
information  requirement  as  described  in 
section  3504(h)  of  the  Paperwork 
Reduction  Act. 

List  of  SubjecU  in  44  CFR  Part  62 

Flood  insurance. 

Accordingly.  44  CFR  Chapter  I. 
Subchapter  B.  is  amended  as  follows: 

PART  62— SALE  OF  INSURANCE  AND 
ADJUSTMENT  OF  CLAIMS 

1.  The  authority  citation  for  Part  62 
continues  to  read  as  follows: 

Autbofity:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978:  E.0. 12127. 

2.  Section  62.6(a}  is  revised  to  read  as 
follows: 

9  62.6    Mlnhmwn  commissions. 

(a)  The  earned  commission  which 
shall  be  paid  to  any  property  or  casualty 
insurance  agent  or  broker  duly  Ucensed 
by  a  state  insurance  regulatory 
authority,  with  respect  to  each  policy  or 
renewal  the  agent  duly  procures  on 
behalf  of  the  insured,  in  connection  with 
policies  of  flood  insurance  placed  with 
the  NFIP  at  the  offices  of  its  servicing 
agent,  but  not  with  respect  to  poHcies  of 
flood  insurance  issued  pursuant  to 
Subpart  C  of  this  part,  shaU  not  be  less 
than  $10  and  is  computed  as  follows: 

(1)  In  the  case  of  a  new  or  renewal 
policy,  the  following  commissions  shall 
apply  based  on  the  total  premiums  paid 
for  the  policy  term: 


total  premiums  paid  for  the  increased 
amounts  of  insurance: 


Premium  amount 


First  S2,000  of  Premiofrt 

I>rect  bid  renewals 

Renewal  applications 

New  txjsmess  applications. 
Excess  of  $2,000: 

All  Business 


Com- 
missions 

(pw- 
cent) 


14 
14 
17 


(2)  In  the  case  of  mid-term  increases 
in  amounts  of  insurance  added  by 
endorsements,  the  following 
commissions  shall  apply  based  on  the 


Premtum  amounts 


First  $2,000  ol  Premium: 

Endorsement  o(  lirst-year  policy . 

Endorsement  of  renewal  policy... 
Excess  of  S2.000: 

All  buahn* 


Com- 

missKXis 

(pw- 

cent) 


17 
14 


Dated:  April  22. 1988. 
Harold  T.  Duiyee, 

Federal  Insurance  Administrator. 

[FR  Doc.  88-^379  Filed  4-27-88:  8.45  am] 

MLUNO  CODE  S71S-I1-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

I  MM  Docket  No.  87-183;  RM-^636I 

Radio  Broadcasting  Services; 
Kotzebue,  AK 

AQENCv:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  allots  Channel 
280A  to  Kotzebue,  Alaska,  as  that 
community's  first  local  FM  service,  in 
response  to  a  petition  filed  on  behalf  of 
Arctic  Broadcasting  Association.  With 
this  action,  the  proceeding  is  terminated. 
dates:  Effective  June  6, 1988.  The 
window  period  for  filing  applications  on 
Channel  280A  at  Kotzebue,  Alaska,  will 
open  on  June  7, 1988.  and  close  on  July  7, 
1988. 

FOR  njRTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530,  regarding  the  allocation. 
Questions  related  to  the  apphcation 
filing  process  should  be  addressed  to  the 
Audio  Services  Division,  FM  Branch. 
Mass  Media  Bureau,  (202)  632-0394. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-183,    - 
adopted  March  28. 1988,  and  released 
April  20, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Sti^et  NW.. 
Washington,  DC.  the  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Sti-eet  NW..  Suite 
140.  Washington.  DC  20037. 
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List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [AiMndad] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments,  is  amended  under  Alaska. 
by  adding  Kotzebue,  Channel  280A. 

Federal  Communications  Commission. 

Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-9353  Filed  4-27-88: 8:45  am] 

BILLMG  COOE  1712-01-M  | 

u 

47  CFR  Part  73 

[MM  Docket  Na  86-477;  RW-55401 

Radio  Broadcasting  Services; 
MarattKNifFL 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 


summary:  This  document  substitutes 
Channel  232C2  for  Channel  232A  at 
Marathon.  Florida,  and  modifles  the 
license  for  Station  WMUM(FM),  to 
specify  the  new  channel,  at  the  request 
of  the  licensee  Breeze  94,  Inc.  With  this 
action,  this  proceeding  is  terminated. 

DATE:  Effective  Date:  June  3, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Montrose  H.  Tyree,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
simimary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  86-477. 
adopted  March  30, 1988.  and  released 
April  19. 198&  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street.  NW., 
Washington  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  210O  M  Street  NW.,  Suite 
140,  Washington  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73: 
Radio  broadcasting. 

PART  73-{AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 


Authority:  47  U.S.C.  154,  303. 


§73J»2    [Amsndad] 

2.  In  S  73.202(b),  the  Table  of  FM 
Allotments  is  amended  in  the  entry  for 
Marathon.  Florida,  by  adding  Channel 
232C2  and  deleting  Channel  232A. 

Federal  Communications  Commission. 

Stave  Kaminer. 

Deputy  Chief.  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[FR  Doc.  88-9360  Filed  4-27-88:  8:45  am] 
SUUNG  COOE  Wia-Ot-M 

47  CFR  Part  73 

(MM  Dociwt  Na  87-412;  RM-S814] 

Radio  Broadcasting  Services; 
Utctifield.  MN 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

summary:  This  document  substitutes 
FM  Channel  235C2  for  Channel  237A  at 
Litchfield.  Minnesota,  in  respdnse  to  a 
petition  filed  by  Litchfield  Broadcasting 
Corporation.  In  addition,  we  have 
authorized  the  modification  of  the 
license  for  Station  KLFD-FM  to  specify 
operation  on  Channel  235C2  in  lieu  of 
Channel  237 A.  There  is  a  site  restriction 
12.8  kilometers  northwest  of  the 
community.  The  coordinates  for  Channel 
235C2  are  45-13-37  and  94-36-20.  With 
this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  June  6. 1988. 

FOR  FUNTHEH  INFORMATION  CONTACT: 

Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-412. 
adopted  March  30, 1988.  and  released 
April  20, 198a  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Conunission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140,  Washington.  DC  20037. 

Ust  of  Subjecto  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-4AMEN0ED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 


§73.202    (AmwidadJ 

2.  In  9  73.202(b),  the  Table  of  FM 
Allotments  under  Minnesota  is  amended 
by  removing  Channel  237A  and  adding 
Channel  235C2  at  Litchfield. 

Federal  Communications  Commission. 

Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

[FR  Doc.  88-9352  FUed  4-27-88:  8:45  am] 

BtLUNQ  C006  triS^-M 

47  CFR  Part  73 

[MM  Docfcat  Na  87-380;  RM-57321 

Radio  Broadcasting  Services;  Thief 
River  Falls,  MN 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  document  allocates  FM 
Channel  257A  to  Thief  River  Falls. 
Minnesota,  as  that  community's  third 
FM  broadcast  service,  in  response  to  a 
petition  filed  by  Northern  Minnesota 
Associates.  Canadian  concurrence  has 
been  obtained  for  the  allotment  of 
Channel  257A  at  Thief  River  Falls.  The 
coordinates  for  Channel  257A  are  46-07- 
06  and  96-10-24.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective  June  6, 1988.  The 
window  period  for  filing  applications 
will  open  on  June  7, 1988,  and  close  on 
July  7, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-380. 
adopted  March  30, 1988,  and  released 
April  20. 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC  "The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Conunission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-380a  2100  M  Street  NW.,  Suite 
14a  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  ftrilows: 

Authority:  47  U.SX:.  154.  303. 

§73.202   (Amandad] 

2.  In  §  73.202(b).  the  Table  of  FM 
Allotments  under  Minnesota  is  amended 


by  adding  Channel  257A  at  Thief  River 
FaUs. 

Federal  Communications  Commission. 
Steve  Kaminer. 

Deputy  Chief  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-9350  Filed  4-27-88;  8:45  am] 

aiLUNQ  COK  6712-Of-M 

47  CFR  Part  73 

[MM  Docket  No.  87-94;  RM-5584] 

Radio  Broadcasting  Services; 
Mesquite,  NV 

[  AGENCY:  Federal  Communications 
Commission. 
ACTION:  Final  rule;  correction. 

summary:  On  April  8, 1988,  at  53  FR 
11668,  the  Commission  published  a  Final 
Rule  proceeding  concerning  an  FM 
allotment  to  Mesquite,  NV.  This 
document  corrects  the  effective  and 
window  dates. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
dates:  The  effective  date  of  the  final 
rule  is  now  May  16, 1988.  The  dates  on 
which  the  period  will  open  and  close  are 
now  May  17, 1988  and  June  15, 1988, 
respectively. 
FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  634-6530. 

Federal  Communications  Commission. 
H.  Walker  Feaster  III, 
Acting  Secretary. 

■  [FR  Doc.  88-9393  Filed  4-27-88;  8:45  am] 
BnjJNQ  cooe  n^2-o^^4» 


47  CFR  Part  73 

[MM  Docktt  Na  87-308,  RM-5828] 

Radio  Broadcasting  Services;  Socorro, 
NM 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Haynes  Communications  Co., 
herein  substitutes  Chaimel  284C  for 
Channel  224A  at  Socorro,  New  Mexico, 
and  modifies  its  license  for  Station 
KHBN-FM  to  specify  the  higher 
powered  channel.  Haynes 
Communications  Co.  originally 
requested,  and  the  Commission 
proposed,  to  substitute  adjacent 
Channel  225C1  for  Chaimel  224A  at 
Socorro  and  to  modify  its  station's 
Ucense  accordingly.  However  in  - 
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comments  Haynes  amended  its  proposal 
to  request  instead  the  substitution  of 
non-adjacent  Channel  284C.  Section 
1.420  of  the  Commission's  Rules  permits 
a  station's  Ucense  to  be  upgraded  to  a 
non-adjacent  superior  class  where  an 
additional  equivalent  channel  is 
available  for  use  by  other  interested 
parties.  While  the  Commission's  Rules 
do  not  permit  the  acceptance  of 
competing  expressions  of  interest  where 
an  adjacent  channel  upgrade  is 
proposed,  the  Commission  found  that 
the  public  interest  would  be  served  by 
substituting  Channel  284C  for  Channel 
224A  at  Socorro  at  this  time  based  on 
the  fact  that  there  is  at  least  one 
additional  equivalent  channel  (Channel 
225C)  for  use  by  any  such  interested 
party.  H&HSB  Corporation,  assignee  of 
Station  KHBN-FM,  also  filed  comments 
supporting  the  substitution  of  channels. 
Chaimel  284C  can  be  allocated  to 
Socorro  with  a  site  restriction  of  28.5 
kilometers  (17.7  miles  northwest.  The 
coordinates  for  this  allotment  are  North 
Latitude  34-09-54;  West  Longitude  107- 
10-45.  Concurrence  by  the  Mexican 
Government  in  the  allotment  of  Channel 
264C  has  been  received  since  Socorro  is 
located  within  320  kilometers  (199  miles) 
of  the  U.S.-Mexican  border.  With  this 
action,  this  proceeding  is  terminated. 

EFFECTIVE  DATE:  June  6, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-308, 
adopted  March  28, 1988,  and  released 
April  20, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington.  DC.  "The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting.  > 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Autiiority:  47  U.S.C  154, 303. 

(73.202    [AmwMiad] 

2.  Section  73.202(b).  the  FM  Table  of 
Allotments  for  New  Mexico  is  amended 
by  revising  the  entry  for  Socorro  to 


delete  Channel  224A  and  add  Channel 
284C. 

Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-9355  Filed  4-27-88:  8:45  am] 

BILLING  COOE  CTII-OI-M 


47  CFR  Part  73 

[MM  Docfcat  No.  87-293;  RM-S7861 

Radio  Broadcaating  Service^  Canaan 
VT 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  document  allots  Channel 
231A  to  Canaan,  Vermont,  as  that 
community's  first  local  FM  service,  as 
requested  by  Timothy  D.  Martz.  The 
channel  can  be  allocated  in  compliance 
with  9  73.207  of  the  Commission's  Rules. 
The  coordinates  used  in  determining  the 
available  site  are  44-59-46  and  71-32- 
20.  Concurrence  by  the  Canadian 
government  has  been  obtained.  With 
this  action,  this  proceeding  is 
terminated. 

date:  Effective  June  6. 1988.  The 
window  period  for  filing  applications 
will  open  on  ]une  7, 1986,  and  close  on 
July  7, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-293. 
adopted  March  29, 1988,  and  released 
April  20, 1988.  The  fiill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington,  DC.  "rhe  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington.  DC  20037 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154, 303. 
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§  73.202    [AiMTNtad] 

2.  Section  73.202(b).  the  table  of  FM 
Allotments,  is  amended  under  Vermont 
by  adding  Channel  231A  to  Canaan. 
Steve  KAminer, 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
(FR  Doc  88-9354  Filed  4-Z7-68:  8:45  am] 
MLUNG  cooc  tTia-ei-M 


47  CFR  Part  73 

[MM  Docket  No.  87-179;  RM-S6511 

TelavWoo-  Broadcaating  StHc—; 
Bryan  and  College  Station.  TX 

AOENCv:  Federal  Communications 
Commission. 

action:  Final  rule. 


:  This  document  allots  UHF 
Television  Channel  50-  to  College 
Station,  Texas,  as  that  community's  first 
commercial  television  service,  at  the 
request  of  Central  Texas  Broadcasting 
Co.,  Ltd.  In  addition  Channel  *15  has 
been  reallotted  from  Bryan,  Texas  to 
reflect  its  actual  use  at  College  Station. 
The  Commission  has  imposed  a  freeze 
in  specified  metropolitan  areas  on 
applications  for  new  television  stations 
pending  the  outcome  of  an  inquiry  into 
the  uses  of  advanced  television  systems 
(ATV)  in  broadcasting.  This  proposal  is 
affected  by  the  freeze.  Applications  for 
Channel  50-  at  College  Station  will  not 
be  accepted  until  the  freeze  has  been 
lifted.  With  this  action  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  June  6, 1988. 
FOR  FURTNCR  INFORMATION  CONTACT: 
Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is 

summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-179, 
adopted  March  30, 1988,  and  released 
April  2D,  198a  The  full  text  of  this 
Conmiission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Docket 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington.  DC.  ilie  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcriptimi  Service, 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 


PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  1S4.  303. 


§73.606^    [AmMidMi] 

2.  Section  73.606(b).  the  Table  of 
Allotments  is  amended  by  removing 
Channel  *15  from  Bryan,  Texas:  and 
adding  Channels  *15  and  50-  to  College 
Station.  Texas. 
Steve  Kamiaer. 

Deputy  Chief.  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[FR  Doc.  88-0351  Filed  4-27-88:  845  am] 
MLUNQ  COOC  nii-o\-m 

47  CFR  Part  73 

[MM  Docket  No.  86-499;  FCC  8t-52] 

Issuea-Programa  Uat  for  PutMic 
Broadcaating  Licensees 

AGENCY:  Federal  Commimications 

Commission. 

action:  Final  rule. 

summary:  This  action  conforms 
S  73.3527(a)(7).  the  current  Commission 
public  file  rule  for  noncommercial 
educational  broadcasters,  to  the  public 
file  rule  for  commercial  licensees  found 
in  §  73.3528(a)(8]  of  the  Commission's 
rules.  Originally,  both  commercial  and 
noncommercial  licensees  were  required 
to  place  in  their  public  fries  a  list  of  at 
least  frve  to  ten  issues  which  were 
addressed  by  their  station's 
programming  during  the  preceding  three 
month  period.  In  1985.  the  United  States 
Court  of  Appeals  for  the  D.C.  Circuit 
rejected  this  approach  as  an  inadequate 
public  file  requirement  for  commercial 
broadcasters.  Accordingly,  in  1986,  the 
Commission  revised  the  public  file  rule 
for  commercial  Ucensees  to  require  that 
they  maintain  a  quarterly  list  of 
programs  that,  in  the  broadcaster's  good 
faith  judgment,  represent  the  station's 
most  significant  treatment  of  issues  that 
the  licensee  believes  to  be  of  community 
concern.  In  the  ciurent  proceeding,  the 
Commission  found  that  because 
noncommercial  licensees  still 
maintained  the  quarterly  issues- 
programs  list  invalidated  by  the  court,  it 
would  be  consistent  with  the  court's 
decision  and  facilitate  public 
participation  in  the  license  renewal 
process  to  require  that  commercial  and 
noncommercial  broadcast  licensees  be 
subject  to  the  same  pubUc  file 
obligations. 

EFFECTIVE  DATE:  May  31, 198a 
address:  Federal  Communications 
Conunission,  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  Minster,  Mass  Media  Bureau. 

(202)  832  7792. 

SUPPLBMBTTARY  INFORMATION:  This  iS  a 

summary  of  a  Commission  Report  and 
Order  in  MM  Docket  No.  86-499  adopted 


February  la  1988  and  released  March  4. 
1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street,  Northwest  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street 
Northwest  Suite  140,  Washington.  DC 
20037. 

Summary  of  the  Report  and  Older 

1.  After  carefully  reviewing  this  issue 
and  the  record  developed  in  this 
proceeding,  the  Commission  concluded 
that  it  would  be  in  the  public  interest  to 
require  that  noncommercial 
broadcasters  maintain  public  file 
records  reflecting  their  most  significant 
treatment  of  community  issues,  as 
commercial  broadcasters  are  now 
obligated  to  do.  The  Commission 
reached  this  conclusion  for  several 
reasons.  First  because  the  rules  in  effect 
for  noncommercial  Ucensees  are 
identical  to  those  that  caused  the  court's 
concern  in  prior  decisions,  the  former 
rules  may  be  presumed  to  be  similariy 
infirm.  Second,  the  Commission  found 
no  valid  regulatory  purpose  in  imposing 
different  recordkeeping  requirements  iior 
commercial  and  noncommercial 
broadcasters.  Even  though  commercial 
and  noncommercial  broadcasters  face 
somewhat  different  economic  reahties, 
the  rationale  for  applying  the 
"significant  treatment"  requirement  to 
conmiercial  broadcasters  pertains 
equally  to  noncommercial  broadcasters. 
Third,  the  Commission  indicated  that 
this  type  of  recordkeeping  requirement 
can  give  the  public  substantial  and 
sufficient  informati*on  about  a  station's 
issue  responsive  programming 
obligation  without  unduly  burdening  the 
licensee.  Additionally,  such  action  will 
promote  regulatory  consistenpy  and 
facilitate  the  public's  use  and 
understanding  of  the  public  files. 
Finally,  the  Commission  stated  that  this 
action  should  benefit  noncommercial 
licensees  by  conferring  on  them  a 
greater  degree  of  discretion  in 
establishiii^  a  record  of  their  past 
programming  performance  since  they 
will  no  longer  be  constrained  by  the 
five-issue  minimum  and  the  ten-issue 
maximum  in  listing  their  programming  in 
their  public  file. 

Final  Regulatory  Flexibility  Analysis 

2.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605.  it  is 
certified  tliat  the  adopted  rule  wiU 
slighUy  Increase  the  recordkeeping 


burden  on  some  licensees,  but  is 
necessary  in  order  to  ensure  that  the 
requirements  imposed  on  public 
licensees — that  they  demonstrate  that 
their  responsiveness  to  the  needs  of 
their  local  communities — are  consistent 
with  the  Commimications  Act  of  1934,  as 
amended. 

Paperworii  Reduction  Act  Statement 

3.  The  action  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  impose  a  modified  information 
collection  and/or  recordkeeping 
requirement  on  noncommercial  radio 
and  television  licensees.  Implementation 
of  any  modified  requirement  will  be 
subject  to  approval  by  the  Office  of 
Management  and  Budget  as  prescribed 
by  the  Act. 

4.  Authority  for  the  action  adopted 
may  be  found  in  sections  4  and  303  of 
the  Communications  Act  of  1934,  as 
amended. 

5.  Accordingly,  it  is  ordered,  That  the 
Commission's  Rules  are  amended, 
effective  May  31, 1988,  as  described  and 
set  forth  herein. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting,  Radio 
broadcasting. 

47  CFR  Part  73  is  amended  as  follows: 
PART73-{AMENDEO] 

6.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

7. 47  CFR  73.3527  is  amended  by 
revising  paragraph  (a)(7)  to  read  as 
follows: 

§73.3527    Local  public  inspectkMi  file  of 
noncommercial  educatkMtal  stations. 

(a)  *  *  * 

(7)  For  nonexempt  noncommercial 
educational  broadcast  stations,  every 
three  months  a  list  of  programs  that 
have  provided  the  station's  most 
significant  treatment  of  community 
issues  during  the  preceding  three  month 
period.  The  list  for  each  calendar 
quarter  is  to  be  filed  by  the  tenth  day  of 
the  succeeding  calendar  quarter  (e.g. 
January  10  for  the  quarter  October- 
December,  April  10  for  the  quarter 
)anuary-March,  etc.).  The  list  shall 
include  a  brief  narrative  describing  what 
issues  were  given  significant  treatment 
and  the  programming  that  provided  this 
treatment.  "Hie  description  of  the 
programs  should  include,  but  is  not 
limited  to.  the  time.  date,  duration  and 
title  of  each  program  in  which  the  issue 
was  treated. 


Federal  Communications  Commission. 
H.  Walker  Faasterm. 

Acting  Secretary. 

[FR  Doc.  88-9392  Rled  4-27-88: 8:45  am] 
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47  CFR  Part  74 

[MM  Docket  87-13;  FCC  87-244] 

Revised  FCC  Form  346  (Application  for 
Authority  to  Construct  or  Make 
Changes  In  Low  Power  TV,  TV 
Translator  or  TV  Booster  Station) 
(February  1988  edition)  and  new  FCC 
Form  349  (Application  for  Authority  to 
Construct  or  Make  Changes  In  an  FM 
Translator  or  FM  Booster  Station) 
(March  1988  edition) 

agency:  Federal  Commimications 
Conunission  (FCC). 

action:  Notice  of  Revised  FCC  Form  346 
and  New  FCC  Form  349. 

summary:  This  action  gives  notice  of  the 
availability  and  filing  requirements  of 
revised  FCC  Form  346  and  the  creation 
of  new  FCC  Form  349  as  a  consequence 
of  the  Commission's  action  in  Report 
and  Order,  MM  Docket  87-13,  FCC  87- 
244  (52  FR  31398;  8/20/87)  establishing 
rules  for  television  booster  stations  and 
modifying  the  rules  for  FM  booster 
stations. 

FOR  FURTHER  INFORMATION  CONTACT 

Keith  A.  Larson.  Low  Power  Television 
Branch.  Mass  Media  Bureau.  FCC. 
telephone  (202)  632-3894  or  Tom  English 
Auxiliary  Services  Branch.  Mass  Media 
Bureau,  FCC,  telephone  (202)  634-6307. 
April  20, 1988. 

Revised  FCC  Form  346  and  New  FCC 
Form  349 

The  Commission's  Report  and  Order 
in  MM  Docket  87-13.  2  FCC  Red  4625 
(1987),  established  rules  for  television 
booster  stations  (47  CFR  Part  74. 
Subpart  G)  and  modified  the  rules  for 
FM  booster  stations  (47  CITR  Part  74, 
Subpart  L).  Therein,  the  Commission 
stated  that  it  could  not  process 
applications  for  booster  stations  under 
the  new  rules  until  relevant  forms  were 
revised,  approved  by  the  Office  of 
Management  and  Budget  and  ready  for 
distribution.  These  steps  have  now  been 
accomplished.  The  revised  FCC  Form 
346  is  now  entiUed  "Apphcation  for 
Authority  to  Construct  or  Make  Changes 
in  a  Low  Power  TV,  TV  Translator  or 
TV  Booster  Station"  (February  1988 
edition).  A  new  FCC  Form  349  has  been 
created  and  is  entitied  "Application  for 
Authority  to  Construct  or  Make  Changes 
in  an  FM  Translator  or  FM  Booster 
Station"  (March  1988  edition). 


Effective  immediately,  the 
Commission  will  begin  accepting 
applications  for  television  booster 
stations,  subject  to  the  new  rules. 
Permittees  and  licensees  of  fiill  service 
television  broadcast  stations  only  may 
apply  for  a  permit  to  construct  a  new 
televi8i(»  booster  station.  These 
applications  must  be  filed  on  the 
February  1968  edition  of  FCC  Form  34& 

The  current  May  1987  edition  of  FCC 
Form  346  can  continue  to  be  used  by 
applicants  seeking  to  make  minor 
changes  in  the  authorized  facilities  of 
television  translator  or  low  power 
television  stations.  However,  use  of  the 
revised  FCC  Form  346  will  help  reduce 
application  processing  time,  and  minor 
change  applicants  are  encouraged  to  use 
this  form.  Applications  for  new 
television  translator  or  low  power 
television  stations  or  for  major  changes 
in  the  authorized  facilities  of  such 
stations  can  be  filed  only  during  certain 
"window"  periods  that  are  specified  by 
Commission  PubUc  Notices.  In  a 
subsequent  Public  Notice,  the 
Conunission  will  announce  the  dates  of 
the  next  filing  window,  giving  30  days 
advance  notice.  The  February  1988 
edition  of  FCC  Form  346  will  be  required 
to  be  used  in  the  next  window  period. 

Also  effective  immediately,  the 
Commission  will  begin  accepting 
applications  for  FM  booster  stations, 
subject  to  the  new  rules.  Prior  to  June  1, 
1988,  the  Commission  will  continue  to 
accept  applications  for  FM  boosters 
made  on  FCC  Form  349P.  Applications 
for  exempt  FM  translators '  may  be 
made  on  the  May  1987  edition  of  FCC 
Form  346.  However,  use  of  the  new  Form 
349  will  lessen  application  processing 
time  and  is  strongly  encouraged. 

Effective  June  1, 1988,  ALL  low  power 
television,  FM  and  television  translator, 
and  FM  and  television  booster  station 
applications  must  be  filed  on  the 
Februrary  1988  edition  of  FCC  Form  346 
or  the  March  1988  edition  of  FCC  Form 
349,  as  applicable.  All  previous  editions 
of  FCC  Form  346  and  FCC  Form  349P  are 
cancelled  as  of  that  date.  Ail 


'  On  March  34. 1968,  the  Commitsion  announced 
in  Public  Notice,  Memo  No.  2249,  thai  It  was 
imposing  a  general  freeze  on  the  acceptance  of 
applications  for  new  FM  translator  stations  pending 
its  final  action  in  the  Notice  of  Inquiry.  MM  Docket 
88-140,  FCC  88-120.  However,  there  are  two 
exceptions  to  the  FM  translator  freeze.  First,  the 
Commission  will  accept  applications  for  new 
noncommercial,  educational  FM  translators  seeking 
assignment  to  the  reserved  frequency  band 
(channels  200-220).  Secondly,  the  Commission  will 
also  permit  the  Piling  of  applications  for  stations 
that  would  be  mutually  exclusive  with  an 
application  that  is  exempt  from  the  freeze.  In  these 
cases,  the  competing  applications  will  also  be 
exempt  from  the  freeze. 
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applications  submitted  on  or  after  June 
1, 1988  on  an  obsolete  edition  of  these 
forms  will  be  subject  to  the  provisions  of 
§  73.3566  of  the  Commission's  Rules 
governing  defective  applications. 

A  separate  Public  Notice  will 
announce  an  effective  date  for  the  use  of 
a  revised  FCC  Form  347  for  television 
translator,  low  power  television  and 
television  booster  stations.  A  new  FCC 
Form  350  for  making  license  applications 
for  FM  translators  and  FM  boosters  will 
also  be  announced.  This  will  be  issued 
upon  approval  and  availability  of  these 
forms.  Until  then,  license  applications 
may  be  made  on  the  current  editions  of 
FCC  Forms  347  and  349L  as  applicable. 

Revised  FCC  Form  346  and  the  now 
FCC  Form  349  are  new  available  anfi 
can  be  obtained  from  the  FCC's 
Operations  Support  Division,  Service 
and  Supply  Branch.  Room  B-10. 1919  M 
Street  NW.,  Washington,  DC  20554.1 
telephone  number  (202)  632-7272.     I 

For  further  information  concerning  the 
revised  FCC  Form  346  and  the  filing  of 
television  booster  applications,  contact 
Keith  A.  Larson.  Chief,  Low  Power 
Television  Branch,  Mass  Media  Bureau 
at  telephone  number  (202)  632-3894.  For 
questions  regarding  the  new  FCC  Fprm 
349  and  the  filing  of  FM  booster       | 
applications,  contact  Tom  English, 
Auxiliary  Services  Branch,  Mass  Media 
Bureau  at  telephone  number  (202)  634- 
6307. 

Federal  Communications  Commission. 
H.  Walker  Feaster  III, 
Acting  Secretary. 
[FR  Doc.  88-0397  Filed  4-27-88:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubtic  of  tfw 
proposed  issuance  of  mles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  person^  an 
opportunity  to  paitidpalB  In  the  rule 
making  prior  to  ttw  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part^O 

CaMf  oraifr  Kiwif  ruK;  Ekpensee  and 
Assessment  Rate 

AQENCV:  Agricultural  Marketing  Service. 
USDA. 


ACTKMC  Proposed  role. 


IR  This  proposed  rale  would 
authorizB  expenditures  and  establish  an 
assessment  r^e  under  Marketiiig  Order 
920  for  the  1967-88  and  198»-aB  fiscal 
period.  Funds  to  administer  this  program 
are  derived  bom  assessments  on 
handlers. 

date:  CcHnments  must  be  received  by 
May  9.1988. 

AODRESS:  faiterested  persons  are  invited 
to  submit  written  commento  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Division,  AMS.  Ua)A.  P.O. 
Box  96456,  Room  2085-S.  Washington, 
DC  20890-6458.  Comments  should 
reference  the  date  and  page  number  of 
this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  nMTMER  MRMMATION  CONTACT: 
Todd  A.  Delello,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS.  USDA,  P.O. 
Box  96456.  Room  2525-S.  Washington. 
DC  20090-6456,  telephone  202-475-5610. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  proposed  under  Marketing  Order  No. 
920.(7  CFR  Part  920)  regulating  the 
handling  of  kiwifruit  grown  in 
California.  This  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C  601- 
674).  hereinafter  referred  to  as  the  Act 
This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 


Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  145  handlers 
of  California  kiwifruit  under  this 
marketing  order,  and  approximately 
1225  California  kiwi&uit  producers. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $5aa,00a 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500X100.  The 
majority  of  the  handlers  and  producers 
may  be  classified  as  small  entities. 

llie  marketing  order  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  shall  apply  to  all  assessable 
kiwifruit  handled  horn  the  beginning  of 
such  year.  An  annual  budget  of 
expenses  is  prepared  by  the  committee 
and  mibmitted  to  the  Department  of 
Agriculture  for  approval.  The  members 
of  the  committee  are  handlers  and 
producers  of  kiwiftuiL  They  are  familiar 
with  the  committee's  needs  and  with  the 
costs  for  goods,  services,  and  personnel 
in  their  local  area  and  are  thiis  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  fonnulated  aiui 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  kiwifruit  Because  that  rate 
is  applied  to  actual  shipments,  it  must 
be  established  at  a  rate  vidrich  will 
produce  sufficient  income  to  pay  the 
committee's  expected  expenses.  A 
recommended  budget  and  rate  of 
assessment  is  usually  acted  upon  by  the 
committee  before  the  season  starts,  and 


expenses  are  incurred  on  a  continuous 
basis.  Therefore,  budget  and  assessment 
rate  approval  must  be  expedited  so  that 
the  committee  will  have  ftmds  to  pay  its 
expenses. 

The  Kiwifruit  Administrative 
Committee  (KAC)  is  currently 
authorized  expenses  of  $112,618  and  an 
assessment  rate  of  S0.0125  per  tray  has 
been  established  for  the  fiscal  period 
ending  July  31, 1988.  At  the  April  6, 1988 
committee  meeting  the  KAC 
'  unanimously  recommended  increasing 
this  amount  to  $130,418.  The  $17,800 
increase  would  be  used  to  purchase  two 
trucks  for  use  by  the  KAC  field  agents. 
Since  the  committee  has  approximately 
$86,000  in  its  operating  reserve  to  cover 
this  additional  expense,  it  is  not 
necessary  to  alter  the  assessment  rate  at 
this  time. 

During  the  April  6  meeting,  the  KAC 
also  recommended  a  budget  and 
assessment  rate  for  the  1988-88  fiscsl 
period  which  begins  August  1. 1988.  The 
recommended  amount  of  $112,618  and 
assessment  rate  of  $0.0125  is  the  same 
as  last  year.  Major  expense  items 
include  salaries  ($58,248)  and  travel 
expenses  ($15,594).  Projected  shipments 
of  8.7  million  trays  would  yield  $109,000 
in  assessment  income.  This  income, 
when  added  to  approximately  $4^)08 
from  the  reserve,  would  be  adequate  to 
cover  budgeted  expenses. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  onto  producers.  However,  these 
costs  would  be  significantly  offset  by 
the  benefits  derived  bom  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  AMS  has  determined 
that  this  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entitles. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of 
less  than  30  days  is  appropriate  because 
the  assessment  rate  approval  for  this 
program  needs  to  be  expedited.  The 
committee  needs  to  have  sufficient 
funds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis. 

List  of  Subjects  hi  7  CFR  Part  928 

Marketing  agreonents  aid  orders, 
Kiwifruit  (California). 
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For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  9  920.203 
be  revised  and  S  920.204  be  added  as 
follows: 


PART  920— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  920  continues  to  read  as  follows: 

Authority:  (Sees.  1-19. 48  Stat  31.  as 
amended;  7  U.S.C.  601-674.) 

2.  Section  920.203  is  revised  and  , 
§920.204  is  added  to  read  as  follows 


§920.203    Expenses  and  assessment  rat*. 

Expenses  of  $130,418  by  the  Kiwifruit 
Administrative  Committee  are 
authorized  and  an  assessment  rate  of 
$0.0125  per  l-Vt  pound  tray  or 
equivalent  is  established  for  the  Hscal ' 
year  ending  July  31, 1988.  Unexpended 
funds  may  be  carried  over  as  a  reserve. 

$920,204    Expenses  and  assessment  rat*. 

Expenses  of  $112,618  by  the  iGwifruit 
Administrative  Conunittee  are 
authorized  and  an  assessment  rate  ef 
$0.0125  per  7-%  pound  tray  or 
equivalent  is  established  for  the  Hscal 
year  ending  July  31, 1989.  Unexpended 
funds  may  be  carried  over  as  a  reserve. 

Dated:  April  25, 1988. 
Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division,  AgricuJtural  Marketing  Service. 
[FR  Doc.  88-9365  Filed  4-27-^88;  8:45  am] 
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Rural  Electrification  Administration 
7  CFR  Part  1710 


Electric  l-oan  Policies  and  Application 
Procedure* 

aoency:  Rural  Electrification 
Administration.  USDA. 

AcnON:  Proposed  rule. 


:  The  Rural  ElectriBcation 
Administration  (REA)  proposes  to 
amend  7  CFR  Chapter  XVII.  by  adding  a 
new  part.  Part  1710,  Electric  Loan 
Policies  and  Application  Procedures  and 
adding  S9  1710.50—1710.55.  Alternate 
Loan  Apphcation  Procedures.  The  new 
Part  develops  electric  loan  policies  and 
application  procedures.  The  Sections 
establish  a  simplified  alternate  loan 
application  procedure  for  distribution 
Iwrrowers  meeting  specified  financial, 
operational  and  managerial  criteria.  The 
basic  loan  application  procedure  for 
borrowers  not  meeting  the  simplified 
criteria  will  remain  imchanged  and  is  set 
forth  in  Section  IX.  Application 
Procedures,  of  REA  Bulletin  20-2. 


Electric  Loan  Policies  and  Application 
Procedures,  dated  June  13, 1977. 
DATK  Comments  must  be  received  by 
REA  June  27. 198& 
AOORESS:  Comments  should  be 
addressed  to:  Archie'  W.  Cain,  Director, 
Electric  Staff  Division,  U.S.  Department 
of  Agriculture,  Rural  Electrification 
Administration.  Room  1246-S,  14th  A 
Independence  Avenue,  SW.. 
Washington.  DC  20250. 
FOR  FURTHER  INFORMATIOM  CONTACT: 
Robert  W.  Ford,  Chief,  Loans  and 
Management  Branch,  Electric  Staff 
Division.  U.S.  Department  of 
Agriculture,  Rural  Electrification 
Administration,  Room  1237-S,  14th  & 
Independence  Avenue  SW., 
•Washington.  DC  20250:  Telephone:  (202) 
382-1932. 
SUPPLEMENTARY  INFORMATION:  REA 

proposes  to  develop  policy  and 
procedures  to  set  forth  a  new  procedure 
for  submitting  a  loan  application  as  an 
alternate  to  that  prescribed  in  Section 
IX.  REA  Bulletin  20-2,  Electric  Loan 
Policies  and  Application  Procedures, 
dated  June  13, 1977  (an  Appendix  A 
Bulletin.)  This  action  has  been  reviewed 
in  accordance  with  Executive  Order 
12291.  Federal  Regulations.  This  action 
does  not:  (1)  Have  an  annual  effect  on 
the  economy  of  $100  million  or  more;  (2) 
result  in  a  major  increase  in  costs  or 
prices  to  consumers,  individual 
industries,  Federal,  state  or  local 
government  agencies,  or  geographic 
regions,  (3)  result  in  significant  adverse 
effects  on  competition,  employment, 
investment  or  productivity,  and 
therefore,  has  been  determined  to  be 
"not  major."  REA  has  concluded  that 
promulgation  of  this  rule  does  not 
represent  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  under  the  National 
Environmental  Policy  Act  of  1969,  as 
amended.  (42  U.S.C.  4321  et  seq.],  and 
therefore,  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment.  This 
proposed  rule  is  a  categorical  exclusion 
under  REA's  7  CFR  Part  1794, 
Environmental  PoUcies  and  Procedures 
[i.e.,  7  CFR  1794.31  (b)(17)) 

All  of  the  recordkeeping  requirements 
in  this  proposed  regulation  have 
received  Office  of  Management  and 
Budget  (0MB)  approval  under  the 
Paperwork  Reduction  Act  of  1980  [44 
U.S.C.  3507  et  seq.].  This  action  does  not 
fall  within  the  scope  of  the  Regulatory 
Flexibility  Act.  This  program  is  Usted  in 
the  Catalog  of  Federal  Domestic 
Assistance  imder  No.  10.850,  Rural 
Electrification  Loans  and  Loan 
Guarantees.  For  the  reasons  set  forth  in 
the  Final  Rule  related  Notice  to  7  CFR 


Part  3015.  Subpart  V  in  50  FR  47034. 
November  14, 1985.  this  program  is 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Background 

REA  is  the  lead  lender  to 
approximately  924  active  electric 
distribution  utility  systems  serving  rural 
areas  throughout  the  Nation.  REA  has 
determined  that  a  considerable  number 
of  the  distribution  systems  that  submit 
loan  appUcations  have  sufficient 
financial  strength,  as  well  as 
demonstrated  operational  and 
managerial  experience,  to  enable  REA 
to  make  a  determination  of  adequate 
loan  security  and  feasibility  without 
submitting  all  the  material  routinely 
required  in  a  loan  application.  In 
determining  the  applicant's  financial 
strength,  REA  will  consider  the 
applicant's  current  equity  position  and    ■ 
its  earnings  and  cash  flows  over  the 
previous  three  years  The  minimum 
equity  level  of  25  percent,  coupled  with 
the  limitation  on  the  loan  apphcation  of 
20  percent  of  Total  Utility  Plant,  will 
Umit  the  risk  to  REA  of  the  equity  level 
rapidly  falling  to  a  level  requiring  a 
more  detailed  review  in  the  loan 
consideration  process. 

The  proposed  earnings  ratio,  called  a 
Modified  Times  Earned  Ratio  (MTIER), 
looks  at  the  earnings  of  the  loan 
applicant  before  patronage  capital  and 
dividends  have  been  added.  R£A 
beheves  that  using  the  MTIER  and 
setting  the  minimum  qualifying  level  at 
1.50  will  offer  sufficient  earnings 
coverage  over  and  above  the  level  REA 
has  historically  required  for  all 
distribution  borrowers.  Similarly,  a 
Modified  Debt  Service  Coverage 
(MDSC)  ratio  that  excludes  patronage 
capital  and  dividends  which  is  at  least 
at  a  level  of  1.25  is  an  indication  of  a 
loan  appHcant  that  requires  less  REA 
review  as  to  the  degree  of  risk 
associated  with  a  loan  application. 

In  addition  to  the  financial  tests,  REA 
will  continue  to  require  loan  applicants 
to  maintain  for  their  use  the  necessary 
engineering  planning  and  financial 
forecasting  documents  currently 
submitted  by  all  loan  applicants.  The 
review  of  these  documents  will  be  done 
by  the  REA  field  staff  as  they  are 
routinely  developed  by  the  borrowers 
for  their  own  use  This  should  reduce  the 
administrative  requirements  on  both  the 
borrower  and  REA  at  the  time  that  a 
loan  apphcation  is  being  considered. 
Borrowers  and  their  advisory 
organizations  have  encouraged  REA  to 
reduce  the  loan  processing  time  and  the 


number  of  documents  which  must  be 
submitted. 

REA  will  benefit  from  the  alternative 
loan  application  procedures  since  it  will 
allow  the  headquarters  staff  to  spend 
more  time  evaluating  loan  applications 
from  borrowers  with  less  financial  or 
operational  strength  which  pose  greater 
loan  security  risk. 

List  of  Subjects  in  7  CFR  Part  1710 

Administrative  practice  and 
procedure,  Electric  utilities.  Loan 
program. 

In  view  of  the  above,  REA  proposes  to 
amend  7  CFR  Part  XVII  by  adding  Part 
1710  and  9S  1710.50-1710.55  to  read  as 
follows: 

PART  1710— ELECTRIC  LOAN 
POUCIES  AND  APPLICATION 
PROCEDURES 
Suliparts  A-B— (ResMvedl 

Subpart  C— AHemat*  Loan  Application 
Proc*dur* 


Sec. 

1710.50 

Purpose. 

1710.51 

Policy. 

1710.52 

Definitions. 

1710.53 

Alternate  loan  application. 

1710.54 

Qualification  criteria. 

1710.55 

Procedure. 

Autliority:  7  U.S.C.  QOl-OSOb,  Rural 
Electrification  Act  of  1936,  as  amended  (RE 
Act):  Pub.  L  99-591,  Delegation  of  Authority 
by  the  Secretary  of  Agriculture,  7  CFTl  2.23; 
Delegation  of  Authority  by  the  Under 
Secretary  for  Small  Community  and  Rural 
Development,  7  CFR  2.72. 

Subparts  A-B  [Reserved] 

Subpart  C— Altemate  Loan  Application 
Procedure 

§1710.50    Purpose. 

It  is  the  purpose  of  this  pohcy  to  set 
forth  an  alternative  procedure  to  that 
prescribed  in  Section  IX.  REA  Bulletin 
20-2,  Electric  Loan  Policies  and 
Application  Procedures,  dated  June  13, 
1977  (an  Appendix  A  Bulletin)  for 
submitting  to  the  Rural  Electrification 
Administration  (REA)  a  loan 
application. 

$1710.51    Policy. 

It  is  the  poUcy  of  the  REA  to  provide 
an  alternative  procedure  for  submitting 
a  loan  application  for  those  distribution 
borrowers  meeting  certain  financial, 
operational  and  managerial  tests. 

§1710.52    Definitions. 

As  used  in  this  part: 

(a)  "Equity"  means  Total  Margins  & 
Equity  divided  by  Total  Assets  &  Other 
Debits.  The  equity  percentage  is 
bbtained  from  REA  Form  7,  Financial 
and  Statistical  Report.  Part  C.  by 


dividing  line  32  by  hne  25  and 
multiplying  by  100. 

(b)  "MTIER"  means  Modified  Times 
Interest  Earned  Ratio  calculated  as: 

A15+A27-A24-A25 

A15 

where: 

(1)  Al5=Interest  on  Long-term  Debt 
as  set  forth  in  Part  A,  Line  15  of  REA 
Form  7  (Financial  and  Statistical  Report) 
except  that  Interest  on  Long-term  Debt 
shall  be  increased  by  1/3  of  the  amount, 
if  any,  by  which  the  rentals  of  Restricted 
Property  (Part  M,  Line  3  of  Form  7) 
exceeds  two  percent  of  Total  Margins 
and  Equities  (Part  C.  Line  32  of  Form  7). 

(2)  A27=Patronage  Capital  or 
Margins  as  set  forth  in  Part  A,  Line  27  of 
Form  7. 

(3)  A24= Generation  and 
Transmission  Capital  Credits  as  set 
forth  in  Part  A,  Line  24  of  Form  7. 

(4)  A25= Other  Capital  Credits  and 
Patronage  Dividends  as  set  forth  in  Part 
A,  Line  25  of  Form  7. 

(c)  "MDSC"  means  Modified  Debt 
Service  Coverage  calculated  as: 

A12 -I- A15 + A27  -  A24  -  A25 

Debt  Service  Billed  (REA-l-CFC-f-Other} 

where: 

(1)  Al2= Depreciation  and 
Amortization  Expense  as  set  forth  in 
Part  A,  Line  12  of  REA  Form  7  (Financial 
and  Statistical  Report). 

(2)  A15= Interest  on  Long-term  Debt 
as  set  forth  in  Part  A,  Line  15  of  REA 
Form  7  (Financial  and  Statistical  Report) 
except  that  Interest  on  Long-term  Debt 
shall  be  increased  by  Vs  of  the  amount, 
if  any,  by  which  the  rentals  of  Restricted 
Property  (Part  M,  Line  3  of  Form  7) 
exceeds  two  percent  of  Total  Margins 
and  Equities  (Part  C.  Line  32  of  Form  7) 

(3)  A27=Part  A.  Line  27.  Pati-onage 
Capital  or  Margins  as  set  forth  in  Part  A, 
Line  27  of  REA  Form  7. 

(4)  A24= Generation  and 
Transmission  Capital  Credits  as  set 
forth  in  Part  A,  Line  24  of  Form  7. 

(5)  A25= Other  Capital  Credits  and 
Patronage  Dividends  as  set  forth  in  Part 
A,  Line  25  of  Form  7. 

(6)  Debt  Service  Billed 

(REA -l-CFC-f- Other) = All  interest  and 
principal  billed  during  the  appropriate 
calendar  year  plus  Va  of  the  amount,  if 
any,  by  which  the  rentals  of  Restricted 
Property  (Part  M,  Line  3  of  Form  7) 
exceeds  two  percent  of  Total  Margins 
and  Equities  (Part  C,  Line  32  of  Form  7). 

(d)  "Total  Utility  Plant"  means  the 
amount  set  forth  in  Part  C.  Line  3  of  REA 
Form  7.(Financial  and  Statistical 
Report). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0572-0016) 


§1710.53    Altemat*  loan  application. 

(a)  For  distribution  borrowers  which 
meet  the  qualification  criteria  in 

S  1710.54,  Qualification  Criteria.  REA 
will  accept  2-year  loan  applications 
consisting  of  the  following: 

(1)  A  certified  resolution  of  the  board 
of  directors  requesting  the  loan, 
affirming  that  the  borrower  will 
continue  to  meet  the  requirements  of  the 
REA  mortgage  relative  to  Times  Interest 
Earning  Ratio  (TIER)  and  Debt  Service 
Coverage  (DSC),  and  identifying  the 
supplemental  lender. 

(2)  A  properly  completed  and 
executed  REA  Form  740c,  "Cost 
Estimates  and  Loan  Budget  for  Electric 
Borrowers,"  which  clearly  identifies  the 
facilities  to  be  financed;  and 

(3)  A  letter  signed  by  the  borrower's 
manager  summarizing  any  litigation 
pending  against  the  borrower  which 
could  have  an  adverse  financial  impact 
on  the  borrower. 

(b)  The  three  items  referred  to  above 
will  constitute  a  complete  loan 
application  and  should  be  submitted 
through  REA's  General  Field 
Representative  (GFR)  to  the  REA  Area 
office. 

(Reporting  and  recordkeeping  requirements 
contained  in  paragraph  (a)(2)  were  approved 
by  the  Office  of  Management  and  Budget 
under  control  number  0572-0032.) 

§1710.54    Qualification  Criteria 

(a)  In  order  to  submit  the  altemate 
loan  application  procedure  specified  in 
§  1710.53  borrowers  must  meet  all  of  the 
following  criteria: 

(1)  The  borrower's  equity  must  be  at 
least  25  percent  in  the  year-end  report 
for  the  last  calendar  year  preceding  the 
date  of  the  completed  loan  application. 

(2)  The  borrower  must  have  achieved 
a  MTIER  of  at  least  1.50  and  a  MDSC  of 
at  least  1.25  for  two  of  the  three 
calendar  years  last  preceding  the  date  of 
the  completed  loan  application. 

(3)  The  financing  request  (REA  and 
Supplemental  components)  must  not 
exceed  20  percent  of  Total  Utility  Plant 
in  the  year-end  report  for  the  last 
calendar  year  preceding  the  date  of  the 
completed  loan  application. 

(4)  Additionally,  the  borrower  must 
demonstrate  to  the  satisfaction  of  the 
GFR  that: 

(i)  The  facilities  requested  are 
consistent  with  its  REA  approved 
Construction  Work  Plan  and  the 
associated  Borrower's  Environmental 
Report, 

(ii)  Its  plant  is  being  adequately 
maintained, 

(iii)  Its  long  range  engineering  plan 
and  5-year  financial  forecast  are 
adequate. 
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(iv)  It  has  a  current  REA  Form  268, 
"Report  of  Compliance  and 
Participation,"  on  file  with  REA.  and 

(v)  It  is  in  compliance  with  7  CFR 
178&40  and  178a41  relating  to  flood 
hazard  insurance. 

(b)  The  above  procedure  will  not  be 
available  to  distribution  members  of  any 
power  supply  borrower  which  is 
delinquent  in  its  payments  to  REA  or  in 
bankruptcy  proceedings.  For  these  and 
all  other  borrowers  not  meeting  the 
criteria  outlined  above,  the  existing  loan 
application  procedures  set  forth  in 
Section  IX.  Application  Procedures,  of 
REA  Bulletin  20-2,  Electric  Loan  Policies 
and  AppUcation  Procedures,  dated  June 
13. 1977  (an  Appendix  A  Bulletin)  must 
be  compUed  with. 

(c)  REA  reserves  the  right,  when  it 
determines  that  special  circumstances 
exist,  to  require  additional  data  from 
borrowers  before  acting  on  these 
simplified  loan  applications.  | 

(Reporting  and  recordkeeping  requirements 
contained  in  paragraph  (a)(4)(i)  were 
approved  by  the  Office  of  Management  and 
Budget  under  control  number  0572-0060. 
Reporting  and  recordkeeping  requirements 
contained  in  paragraph  (a)(4)(iii]  were 
approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  0572-0080  and 
0572-0072  Reporting  and  recordkeeping 
requirements  contained  in  paragraph 
(a](4)(iv)  were  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0672-0047.  Reporting  and 
recordkeeping  requirements  contained  in 
paragraph  (a)(4)(v)  were  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  0571-0016.) 

§171055    Proeadur*.  | 

(a)  Any  borrower  planning  to  submit  a 
loan  appUcation  should  contact  REA's 
General  Field  Representative  who  will 
review  the  matter  and  advise  the 
borrower  on  which  procedure  to  follow 
in  submitting  the  apphcation,  i.e. 
alternate  or  regular  loan  appUcation 
procedure. 

(b)  Copies  of  all  forms  referred  to  in 
this  subpart  are  available  from  the  Rural 
Electrification  Administration. 
Washington.  DC  20250. 

Dated:  April  21, 1988. 
Jack  Van  Mark, 

Acting  Administrator. 

[FR  Doc.  88-9282  Filed  4-27-88: 8:45  am] 

MUJNO  COOC  M10-1$-« 


FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  563 
(Na  8S-287] 

Transactions  with  Affiliates  of 
Subsidiary  Insured  Institutions 

Date:  April  22, 198a 

AOCNCV:  Federal  Home  Loan  Bank 

Board. 

action:  Proposed  rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  as  operating  head  of 
the  Federal  Savings  and  Loan  Insurance 
Corporation  ("FSUC"  or  the 
"Corporation"),  is  proposing  to  amend 
its  r^ulations  pertaining  to  transactions 
between  institutions  whose  accounts  are 
insured  by  the  FSLIC  ("insured 
institution")  and  affiliates  of  those 
insured  institutions.  The  proposed 
amendments  provide,  in  effect,  that  the 
conflict  of  interest  provisions  of  the 
Board's  regulations  will  not  be 
applicable  to  transactions  between 
holding  company  subsidiary  insured 
institutions  and  their  affiliates  (other 
than  natural  persons  that  are  controlling 
shareholders). 

DATE  Comments  must  be  received  by 
June  13, 1988. 

ADDRESS:  Send  conmients  to  Director. 
Information  Services  Section.  Office  of 
the  Secretariat,  Federal  Home  Loan 
Bank  Board,  1700  G  Street  NW.. 
Washington,  DC  20552.  Comments  will 
be  available  for  public  inspection  at  this 
adddress. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  J.  Gray.  Attorney  (202)  377-7506: 
Kevin  A.  Corcoran,  Deputy  Director. 
(202)  377-0962;  V.  Gerard  Comizio. 
Director,  (202)  377-6411,  Corporate  and 
Securities  Division;  or  Julie  L.  Williams, 
Deputy  General  Counsel  for  Securities 
and  Corporate  Structure.  (202)  377-6549; 
Office  of  General  Counsel.  Federal 
Home  Loan  Bank  Board.  1700  G  Street 
NW..  Washington.  DC  20552. 
SUPPLEMENTARY  INFORMATION:  The 
Competitive  EquaUty  Banking  Act  of 
1987  ("CEBA").  Pub.  L  No.  100-86. 101 
Stat.  552,  created  a  new  statutory 
scheme  to  govern  transactions  between 
subsidiary  insured  institutions  and  their 
affihates.  Among  the  provisions 
contained  in  the  CEBA  are  sections 
104(d)  and  110,  which  amend  section  408 
of  the  National  Housing  Act  ("NHA").  12 
U.S.C.  1730a,  by  adding  new  subsections 
(p)  and  (t)  respectively. 

New  subsection  (p)  provides,  in  effect, 
that  the  limitations  and  prohibitions  on 
transactions  with  affiliates  applicable  to 
subsidiary  insured  institutions  of     ' 
savings  and  loan  holding  companies 


prior  to  the  enactment  of  the  CEBA  will 
not  apply  to  transactions  between  a 
subsidiary  insured  institution  and  its 
affiliates  engaged  in  activities 
permissible  for  a  bank  holding  company 
under  section  4(c)  of  the  Bank  Holding 
Company  Act  ("BHCA").  12  U.S.C. 
1843(c).  Those  transactions  will,  instead, 
be  subject  to  the  limitations  and 
prohibitions  of  sections  23A  and  23B  of 
the  Federal  Reserve  Act  ("FRA").  12 
U.S.C.  371c  and  371c-l.  Subsection  (p) 
further  provides  that  the  Corporation 
may  prescribe  regulations  for  the    - 
purpose  of  defining  and  clarifying  the 
applicabUity  of  the  provisions  of 
sections  23a  and  23B  of  the  FRA.  >  The     < 
Conference  Report  to  the  CEBA 
("Conference  Report")  indicates  that  the 
intended  effect  of  new  subsection  (p)  is 
to  provide  "[pjarity  between  a  bank  and 
a  thrift  holding  company  with  respect  to 
dealings  between  the  depository 
institution  and  affiUates  engaged  in 
activities  permitted  imder  section 
4(c)(8)."  « 

New  subsection  406(t)  of  the  NHA 
exempts  transactions  between  certain 
insured  institutions  (and  certain  of  their 
subsidiaries)  from  the  provisions  of 
subsection  408(d)  of  the  NHA  restricting 
certain  transactions  between  a 
subsidiary  insured  institution  and  its 
affiliates.  Specifically,  new  subsection 
408(t)  provides,  in  pertinent  part  that 
"an  insured  institution  that  is  a 
subsidiary  of  an  insured  institution  or 
insured  institutions  the  voting  stock  of 
which  is  80  percent  owned  by  the  same 
company  shall  not  be  subject  *  *  *  to 
the  provisions  of  (408(d)  of  the  NHA)  as 
to  transactions  with  such  parent  insured 
institution  or  affiliate  insured 
institutions  (and  their  subsidiaries) 
*  *  *"  In  addition,  new  subsection  (t) 
prohibits  an  insured  institution  (or  its 
subsidiaries)  frt)m  purchasing  a  low 
quality  asset  (as  defined  in  section  23A 
of  the  FRA)  firom  another  insured 
institution  (or  its  subsidiaries)  in  any 
transaction  exempted  by  the  subsection. 
Transactions  exempted  by  406(t)  must 
be  on  terms  and  conditions  that  are 
consistent  with  safe  and  sound  financial 
practices. 

Transaction  not  subject  to  either 
408(p)^or  408(t)  remain  subject  to  408(d) 
of  the  NHA  and  regulations  adopted 
thereunder.*  Section  408(d)  contains  a 


'  The  Board  expects  to  implement  that  authority 
by  •oliciting  public  comment  in  the  near  future  on 
propoaed  amendments  to  Part  563  and  584  of  ita 
regulationi. 

'  Conference  Committee  Report  H.R.  27, 
CompetiHve  Equality  Bankii^  Act  of  1967.  H.R. 
Conf.  Rep.  No.  261.  lODth  Cong.,  let  Seas..  138. 

*  12  C7R  564.3. 


list  of  transactions  with  affiliates  that 
are  strictiy  prohibited  and  a  Ust  of 
transactions  with  affihates  that  are 
permitted  with  prior  written  approval  of 
the  Corporation.  In  addition,  it  has  been 
the  longstanding  position  of  the  Board's 
Office  of  General  Counsel  that  the 
limitations  and  prohibitions  contained  in 
12  CFR  563.41  and  563.43  (the  "Confiicts 
rules")  governing  transactions  between 
or  involving  an  insured  institution  and 
its  affiliated  persons  are  applicable  to 
all  insured  institutions,  including  an 
insured  institution  that  is  a  subsidiary  of 
a  savings  and  loan  holding  company.* 
Transactions  with  affiliates  involving 
holding  company  subsidiary  institutions 
,are  also  subject  to  regulation  pursuant 
to  the  NHA  however,  and  the  two  sets 
of  rules  conflict  in  certain  respects.  For 
example,  despite  the  language  in  section 
408(d)(6)  of  the  NHA  which  provides 
that  certain  transactions  shall  be 
approved  by  the  FSLIC  imless  the 
transaction  would  be  detrimental  to  the 
insured  institution's  depositors  or  the 
FSLIC.  the  Conflicts  Rules  flaUy  prohibit 
some  of  these  transactions.'  That 
position  has  been  based  on  the  Board's 
findings,  as  expressed  in  the  preamble 
'to  the  Conflicts  Rules  "that  certain  types 
of  transactions  should  be  prohibited 
altogether  based  on  the  need  to  prevent 
conflicts  of  interest  for  the  safety  and 
soundness  of  the  thrift  industry."' 

It  appears  clear  that  Congress 
intended  new  subsections  408(p]  and 
408(t),  when  applicable,  exclusively  to 
govern  transactions  between  a 
subsidiary  insured  institution  and  its 
affiliates.'  In  addition  to  the  new 


*  See,  e.8.  Ijetter  from  Rosemary  Stewart, 
Associate  General  Counsel  to  W.  Michael  Herrick, 
Esq.  (June  23, 1982);  Letter  from  Thomas  Vartanlan. 
General  Counsel  to  Richard  |.  Perry.  Jr.,  Esq.  (April 
2a  1983):  and  Letter  from  Harry  Quillian.  Acting 

*  General  Counsel  to  William  B.  O'Connell  (June  2. 
1988). 

*  This  overlapping  of  regulatory  provisions  has 
l>een  particularly  troublesome  regarding  the 
purchase  of  mortgages  and  participation  interests  in 
mortgage*  by  a  subsidiary  institution  from  one  of  its 

.affiliates.  Those  transactions  have  been  prohibited 
under  12  CFR  S63.43(c)(2)  even  though  they  would 
be  approvable  under  40e(d)(e)  of  the  NHA  and  12 
CFR  584.3(a)(7)  thereunder. 

*  41  FR  35819  (1978). 

*  Such  intent  is  clearly  indicated,  for  example,  in 
the  language  of  subaection  40e(p)  providing  that 

transactions  to  which  the  subsection  applies 

shall  be  subiect  to  the  limitations  and  prohibitions 
specified  in  section  23A  and  23B  of  the  Federal 
Reserve  Act  in  the  same  manner  and  to  the  same 
extent  at  if  such  insured  institution  were  a  member 
bank. "  (emphasis  added).  If  transactions  subject  to 
40e(p)  were  subject  to  regulatory  limitations  and 
prohibitions  in  addition  to  those  in  23A  and  23B  of 
the  FRA.  then  Insured  institutions  would  not  be 
subject  to  23A  and  23B  of  the  FRA  in  the  same 
manner  and  to  the  same  extent  as  if  such  insured 
institutions  were  members  banks. 


statutory  provisions,  the  Conference 
Report  directs  the  Board  to  review  its 
safety  and  soundness  regulations  to, 
among  other  things,  ensure  that  such 
regulations  do  not  conflict  with  statutory 
provisions,  such  as  section  408(d)(6)  of 
die  NHA.  12  U.S.C.  1730a(d)(6).  which 
requires  the  approval  of  the  FSLIC  on  a 
case-by-case  basis  of  certain 
transactions  between  an  insured 
institution  and  its  affiliates.* 

In  light  of  these  new  statutory 
provisions  and  the  directive  of  the 
Conference  Report  discussed  above,  the 
Board  believes  it  would  be 
inappropriate  to  continue  to  apply  the 
ConflictJ}  Rules  to  transactions  between 
holding  company  subsidiary  insured 
institutions  and  their  affiliates. 
Accordingly,  the  Board  is  proposing  to 
amend  the  Conflicts  Rules  to  exclude 
transactions  between  holding  company 
subsidiary  insured  institutions  and  their 
affiliates  (other  than  natural  persons 
that  are  controlling  persons,  directors  or 
officers  of  the  insured  institution)  from 
the  coverage  of  those  rules  and 
expressly  to  provide  that  those 
transactions  are  exclusively  subject  to 
the  prohibitions  and  limitations 
contained  in  section  408  of  the  NHA.  as 
amended,  and  the  Board's  regulations 
(as  currently  existing  or  as  subsequentiy 
amended)  thereimder.  The  Board 
believes  it  is  appropriate  that  natural 
person  affiUates  that  are  controlling 
shareholders  directors  or  officers 
continue  to  be  subject  to  the  Conflict 
Rules  in  the  same  manner  as  other 
natural  persons  that  are  "affiliated 
persons"  (as  defined  in  12  CFR  561.29). 
By  so  doing,  all  natural  persons,  as 
contrasted  with  entities,  will  be  subject 
to  equivalent  treatment  with  respect  to 
the  ConfUcts  Rule. 

The  Board  soUcits  comments  on  the 
proposed  amendments  from  all 
interested  parties.  Pursuant  to  the 
rulemaking  poUcies  and  procedures  of 
12  CFR  508.13,  as  supplemented  by 
Board  Res.  No.  80-584, 45  FR  73135 
(September  23, 1980),  the  Board  is 
providing  for  a  45-day  rather  than  a  60- 
day  pubUc  comitaent  period  because  of 
the  need  to  put  in  place  expeditiously 
regulations  to  implement  the  new 
statutory  scheme  in  this  area. 


1.  Reasons,  objectives  and  legal  basis 
underlying  the  proposed  rule.  These 
elements  are  incorporated  above  in  the 
SUPPLEMENTARY  INFORMATION  regarding 
the  proposal. 

2.  Small  entities  to  which  the 
proposed  rule  would  apply.  The 
proposed  rule  would  apply  to  all  insured 
institutions. 

3.  Impact  of  the  proposed  rule  on 
small  entities.  The  proposed  rule  would 
allow  smaller  institutions  greater 
certainty  as  to  which  set  of  transactions 
with  affiliates  rules  would  apply  to 
them. 

4.  Overlapping  or  conflicting  federal 
rules.  There  are  no  known  rules  that 
duplicate,  overlap,  or  conflict  with  this 
proposal. 

5.  Alternative  to  the  proposed  rule. 
There  are  no  alternatives  that  would  be 
less  burdensome  than  the  proposal  in 
addressing  the  concerns  expressed  in 
the  SUPPLEMENTARY  INFORMATION  set 

forth  above. 

List  of  Subjects  in  12  CFR  Part  563 

Bank  deposit  insurance.  Investment. 
Reporting  and  recordkeeping 
requirements.  Savings  and  loan 
associations. 

Accordingly,  the  Board  hereby 
proposes  to  amend  Part  563,  Subchapter 
D.  Chapter  V,  Title  12.  Code  of  Federal 
Regulations,  as  set  forth  below. 

SUBCHAPTER  D— FEDERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

PART  SeS-OPERA-nONS 

1.  The  authority  citation  for  Part  563 
continues  to  read  as  follows: 

Autliority:  Sec.  1, 47  Stat.  725,  as  amended 
(12  U.S.C.  1421  et  seq.]:  sec.  5A.  47  Stat.  727. 
as  added  by  sec.  1,  64  Stat.  256,  as  amended 
(12  U.S.C  1425a):  sec.  5B,  47  Stat.  727,  as 
added  by  sec.  4, 80  Stat.  824,  as  amended  (12 
U.S.C.  1425b):  sec.  17,  47  Slat.  736.  as 
amended  (12  U.S.C.  1437):  sec.  2.  48  Stat.  12a 
as  amended  (12  U.S.C.  1462);  sec.  5,  48  Stat. 
132.  as  amended  (12  U.S.C.  1464);  sees.  401- 
407.  48  Stat.  1255-1260,  as  amended  (12  U.S.C. 
1724-1730):  sec.  408. 82  Stat.  5,  as  amended 
(12  U.S.C.  1730a):  Sec.  1204. 101  Stat.  662  Stat. 
662  (12  U.S.C.  3806):  Reorg.  Plan  No.  3  of  1947, 
12  FR  4981,  3  CFR.  1943-1948  Comp.,  p.  1071. 

2.  Amend  S  563.41  by  revising  the 
heading  of  the  section  and  paragraph  (a) 
to  read  as  follows: 


Initial  Regulatory  FlexibiUty  Analysis  55^3,41    R,rtrtctk)iw  on  rwl  and  pwsonal 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  603,  the  Board  is 
providing  the  following  initial  regulatory         (a)  Scope  of  section.  Section  408  of  the 
flexibiUty  analysis.  National  Housing  Act,  as  amended  (12 

U.S.C.  1730a).  and  the  Corporation's 
regulations  thereunder,  shall  be 
controlling  with  respect  to  transactions 
between  an  insured  institution 


*  Conference  Committee  Report  HJt.  27. 
Competitive  Equality  Banking  Act  of  1987.  H.R. 
Cong.  Rep.  No.  281. 100th  Cong..  1st  Sess..  138. 144. 
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subsidiary  of  a  savings  and  loan  holding 
company  and  such  insured  institution's 
affiliates  (other  than  natural  persons 
that  are  controlling  shareholders)  as 
such  term  is  defined  in  §  583.15  of  this 
chapter. 

3.  Amend  9  563.43  by  revising 
paragraph  (a)  to  read  as  follows: 

§56X43    R— WcMonsonloan»andottwr 
invMtmants  Involving  affUiated  persons. 

(a)  Scope  of  section.  Section  408  of  the 
National  Housing  Act.  as  amended  (12 
U.S.C.  1730a),  and  the  Corporation's 
regulations  thereunder,  shall  be 
controlling  with  respect  to  transactions 
between  an  insured  institution 
subsidiary  of  a  savings  and  loan  holding 
company  and  such  insured  institution's 
affiliates  (other  than  natural  persons 
that  are  controlling  shareholders)  as 
such  term  is  deHned  in  $  583.15  of  this 
chapter. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni,  | 

Assistant  Secretary. 

[FR  Doc.  86-9389  Filed  4-27-68:  8:45  am] 

BHJJNG  COOE  tnO-OI-ll  j 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  121 

SmaU  Buainess  Size  Standards; 
Revision 

aoency:  Small  Business  Administration. 
action:  Proposed  rule. 

summary:  The  Small  Business 
Administration  (SBA)  is  proposing  to 
revise  its  regulations  defining  small 
business  for  Government  procurement 
as  it  concerns  nonmanufacturers.  This 
rule  is  proposed  to  avert  the 
consequences  of  a  recent  decision 
concerning  nonmanufacturers  issued  by 
SBA's  Office  of  Hearings  and  Appeals. 
Under  that  decision,  large  businesses 
could  qualify  as  eligible  to  submit  offers 
on  and  receive  awards  of  small  business 
set-aside  contracts  for  supplies  as 
noimianufacturers,  provided  that  they 
supply  the  product  of  a  small  business 
manufacturer  or  producer.  This  revision 
would  make  explicit  the  requirement 
that  a  nonmanufacturer  offeror  also  be  a 
small  business  and  establishes  a  size 
standard  of  500  employees  for  such 
nonmanufacturers. 
DATE:  Written  comments  must  be 
submitted  on  or  before  May  13, 1988. 
ADORCSS:  Submit  %vritten  comments  to 
Gary  fackson.  Director,  Size  Standards 
Staff.  Small  Business  Administration. 


1441  L  Street  NW.,  Washington.  EIC 

2041& 

FOfl  RmTHCR  INRMMATION  CONTACT: 

Gene  VanArsdale,  Director,  Office  of 
Procurement  Policy  and  Liaison,  (202) 
65^-6588. 

SUPPLEMENTARY  INFORMATION:  SBA's 
current  size  regulations  for  Government 
procurement  distinguish  between 
manufacturers  and  "nonmanufacturers." 
A  "nonmanufacturer"  is  a  company  that 
does  not  manufacture  the  item  being 
procured  under  a  particular  contract. 
Such  a  company  may  be  considered 
small  if  it  proposes  to  supply  "the 
product  of  a  small  business 
manufacturer  or  producer,  which  end 

product  must  be  manufactured  or  

produced  in  the  United  States."  13  CFR 
121.5(b)(2)(i).  This  language  was 
narrowly  construed  by  the  Office  of 
Hearings  and  Appeals  in  a  recent 
decision  in  which  that  Office  held  that 
the  nonmanufacturer  need  not  itself 
comply  with  any  size  standard  so  long 
as  the  actual  manufactiirer  or  producer 
of  the  product  is  a  small  business  under 
the  applicable  manufactiuing  size 
standard.  See  Size  Appeal  of  Louisiana 
Filling.  Inc..  Appeal  No.  2796  (December 
14. 1987).  In  that  decision,  the  Office  of 
Hearings  and  Appeals  held  that  "the 
regulations  as  worded  in  the  current 
Code  of  Federal  Regulations  do  not 
impose  any  restrictions  on  the  number 
of  employees  or  the  annual  receipts  of 
nonmanufacturers  [provided  that  they 
are]  supplying  end  items  produced  in  the 
United  States  by  small  businesses." 

The  Agency  believes  that  the  decision 
in  Louisiana  Filling,  construing  its 
present  regulations  governing  the  size  of 
nonmanufacturers,  reveals  an 
unintended  variance  from  the  letter  and  ■ 
spirit  of  the  Small  Business  Act.  its 
historic  interpretation  and  the  overall 
scheme  of  the  size  regulations.  For  these 
reasons,  outlined  in  greater  detail 
below,  the  Agency  is  proposing  to  revise 
its  regulations  to  makb  explicit  the 
requirement  that  nonmanufacturer 
offerors  must  themselves  be  small  and  is 
proposing  to  establish  an  explicit 
niunerical  size  standard  for 
nonmanufacturers  based  on  number  of 
employees. 

It  has  long  been  the  Agency's  official 
position  that  it  is  empowered  to  assist 
through  its  various  pro-ams  only  small 
business  concerns,  h  has  taken  that 
position  in  litigation.  The  court  in 
Systems  and  Applied  Sciences  Corp.  v. 
Sanders,  544  F.Supp.  578,  581  (D.C.  DisL 
1982)  noted:  "[i]t  is  beyond  doubt,  and 
SBA  admits,  that  smaU  business  status 
under  the  Act  is  an  absolute 
prerequisite  to  participation  in  any  of  its 
programs  *  *  *."  (Emphasis  supplied.) 


This  position  is  solidly  grounded  on  the 
language  of  the  Small  Business  Act 
itself. 

Section  2(a)  of  the  Small  Business  Act 
makes  clear  that  the  Agency's  mission  is 
to  assist  small  business.  15  U.S.C. 
631(a).  This  statutory  purpose  is 
accomplished  by  the  small  business  set- 
aside  program  authorized  by  section 
15(a)  of  the  Act  15  U.S.C.  644(a).  Under 
this  authority,  contracts  may  be  let  only 
to  business  concerns  that  qualify  as 
small  under  the  Act  speciHcally,  under 
section  3(a)(1)  of  the  Act  15  U.S.C. 
632(a)(1),  and  the  Agency's 
implementing  regulations  in  Part  121  of 
title  13,  Code  of  Federal  Regulations. 
The  consequence  of  the  Louisiana 
Filling  decision  is  that  large  businesses, 
so  long  as  they  proposed  to  supply  the 
product  of  a  small  business 
manufacturer,  may  be  considered 
eligible  to  submit  offers  on.  and  receive 
awards  under,  small  business  supply 
contract  set-asides.  Section  15(a)  of  the 
Small  Business  Act  however,  limits  the 
program  to  participation  by  small 
business  concerns.  To  permit  the 
Louisiana  Filling  decision  to  stand,  then, 
would  cause  a  fundamental  departure 
from  the  primary  thrust  of  the  Small 
Business  Act  by  permitting  other  than 
small  businesses  to  derive  a  direct 
beneflt  from  a  program  established  for 
the  exclusive  beneRt  of  small  business 
concerns. 

The  Louisiana  Filling  decision  both 
creates  conflicts  within  the  current 
regulatory  sdieme.  and  conflicts  with 
the  Agency's  historical  regulatory 
approach  to  establishing  size  standards 
for  nonmanufacturers. 

The  conflicts  or  inconsistencies 
caused  by  this  decision  include  at  least 
the  following  three.  The  first 
inconsistency  involves  the  size 
regulation  for  kit  assemblers  found  at  13 
CFR  121.5(b)(2)(ii).  That  regulation 
requires  that  an  assembler  meet  "the 
size  qualiflcations  of  a  small 
nonmanufacturer  for  the  procurement 
*  *  *."  The  regulation  becomes 
internally  inconsistent  under  the 
Louisiana  Filling  decision  because  the 
kit  assembler  could  never  satisfy  the 
requirement  that  it  qualify  as  a 
nonmanufacturer  small  business,  and 
still  take  advantage  of  another 
regulatory  provision  which  allows  it  to 
obtain  up  to  SO  percent  of  the  kit 
components  from  large  manufacturers. 
Under  Louisiana  Filling,  it  would  be 
prohibited  from  doing  so  by  its  holding 
that  a  nonmanufacturer  must  supply 
only  products  manufactured  by  small 
businesses.  Secondly,  13  CFR 
121.5(b)(2)(iv)  presently  requires  that  a 
nonmanufacturer  seeking  a  Certificate 


of  Competence  (COC)  on  an 
unrestricted  procurement  must  comply 
with  a  size  standard— ^that  of  the 
applicable  Wholesale  Trade  industry.  It 
is  inconsistent  to  require  a 
nonmanufacturer  bidding  on  a 
unrestricted  procurement  to  meet  a  size 
standard  but  not  require  that  a 
nonmanufacturer  meet  a  size  standard  if 
it  bids  on  a  set-aside  procurement.  A 
third  inconsistency  is  that  the  regulation 
at  13  CFR  121.5(b](2](iii)  presently 
exempts  concerns  biddinjg  on  small 
purchase  actions  as  nonmanufacturers 
from  the  requirement  that  they  supply 
the  product  of  a  small  manufacturer. 
Consequentiy,  given  the  Louisiana 
trilling  interpretation  of  the 
nonmanufacturer  rule,  neither  the 
nonmanufacturer  offeror  nor  the 
nonmanufacturer's  supplier  would  need 
to  be  a  small  concern  in  a  small 
purchase  procurement  and  a  program 
intended  for  the  exclusive  benefit  of 
small  businesses  would  be  completely 
open  to  participation  by  other  than 
small  concerns. 

The  Agency  has  long  required  that 
nonmanufacturers,  as  well  as  their 
manufacturer  suppliers,  be  small 
businesses  under  the  Agency's 
regulations.  In  fact,  the  requirement  that 
both  the  nonmanufacturer  and  the 
manufacturer's  supplier(s]  both  be  small 
businesses  under  an  established  size 
standard  was  first  imposed  in  1957.  See 
22  FR  2759.  For  27  years,  from  1957 
through  the  effective  date  of  a  1964 
revision  to  the  size  regulations, 
nonmanufacturers  were  explidtiy 
defined  as  concerns  (i)  having  not  more 
that  500  employees,  and  (ii)  who 
proposed  to  supply  the  product  of  a 
small  business  manufacturer  producer. 
See,  e.g..  13  CFR  121.3-8(c)(l}-(2)  (1984). 

The  regulatory  language  interpreted  in 
the  Louisiana  Filling  case  arises  out  of 
the  1984  revision  to  Part  121.  Review  of 
the  rulemaking  record  of  that  revision 
suggests  that  the  final  rule  inadvertentiy 
omitted  language  within  the  proposed 
rule  which  would  have  required 
nonmanufacturers  to  satisfy  the 
applicable  Wholesale  Trade  size 
standard.  The  problem  created  by  this 
omission  was  further  exacerbated  by 
the  Agency's  overall  effort  at  that  time 
to  remove  from  the  regulation  any  size 
standards  not  related  to  particular 
Standard  Industrial  Classiflcation  (SIC) 
codes.  The  catch-all  size  standard  of  500 
employees  for  industries  not  otherwise 
classifled  which  had  long  been  in 
Agency  regulations  was  deleted  in  this 
effort..  As  a  result  no  size  standard  was 
explicitly  left  in  force  as  to 
nonmanufacturers  themselves. 
Nonetheless,  the  practice  of  SBA  and 


the  Federal  procurement  community 
generally  was  to  require  that 
nonmanufacturer  offerors  on  small 
business  set-aside  procurements  meet  a 
500  employee  size  standard  as  that  of 
the  wholesalers  and  that  of  most 
manufacturers  (as  well  as  provide  the 
product  of  a  small  manufacturer).  The 
size  standard  for  all  wholesale 
industries  remained  50  employees  until 
1986. 

On  August  11, 1986,  the  AgAicy's 
revision  of  the  size  standard  for 
Wholesale  Trade  become  effective, 
lowering  the  size  standard  to  100 
employees.  This  change  was  made 
without  an  appreciation  of  its  impact  on 
manufacturer  offerors.  It  has  now 
become  apparent  to  the  Agency  that  an 
impact  is  being  experienced.  Federal 
procuring  agencies  that  had  been 
applying  the  500  employee  Wholesale 
Trade  size  standard  to 
nonmanufacturers  before  1986  have 
begun  to  apply  the  new  size  standard, 
100  employees,  to  nonmanufactiirers. 
This  has  had  the  effect  of  excluding 
concerns  from  bidding  as 
nonmanufacturers  that  had  done  so  for 
many  years  under  the  500  employee  size 
standard. 

The  Agency  is  thus  confronted  with 
two  problems:  (1)  To  restore  a  specific 
size  standard  to  its  regulations  to  apply 
to  nonmanufacturers  who  submit  offers 
on  small  business  set-aside 
procurements,  thereby  obviating  the 
undesirable  effects  of  Louisiana  Filling, 
described  above,  and  (2)  to  determine 
what  that  size  standard  should  be.  The 
Agency's  solution  is  to  propose  the 
following  changes  to  the 
nonmanufacturer  rule:  (1)  Explicitly 
require  that  nonmanufacturers  bidding 
on  small  business  set-aside 
procurements  themselves  be  small;  (2) 
reinstitute  the  500  employee  size 
standard  for  nonmanufacturers;  and  (3) 
conform  the  regulation  pertaining  to 
COC  applicants  in  unrestricted 
procurements  by  deleting  the  reference 
to  the  Wholesale  Trade  size  standard. 
(There  is  no  need  to  change  the  kit 
assembler  or  small  purchase 
nonmanufacturer  regulations,  as  they 
already  cbnform  to  these  changes.) 

The  Agency  proposes  to  return  to  the 
500  employee  size  standard  in  order  to 
recognize  and  accommodate  current 
procurement  and  industry  practices.  It  is 
a  relatively  common  practice  for 
manufacturers  to  bid  on  supply 
contracts  where  they  do  not  propose  to 
produce  the  particular  product  to  be 
supplied  with  their  own  labor  force, 
notwithstanding  that  they  are  capable  of 
doing  so.  Such  manufacturers  must 
qualify  as  small  businesses  under  the 


nonmanufacturer  rule.  The 
overwhehning  majority  of  the  size 
standards  for  manufacturers  is  500 
employees.  Therefore,  in  an  effort  to 
minimize  the  adverse  consequences 
upon  such  concerns,  the  Agency 
proposes  to  adopt  the  predominant  size 
standard  for  manufacturers  as  the  size 
standard  for  nonmanufacturers  who 
desire  to  bid  on  Federal  supply 
contracts.  This  500  employee  size 
standard  «vould  impose  no  hardship  on 
wholesalers  who  qualify  as  regular 
dealers  also  desiring  to  make  offers  on 
small  business  set-asides,  since  it  would 
be  a  higher  standard  than  the  100 
employee  size  standard  now  applicable 
to  wholesalers  for  other  small  business 
program  purposes.  We  invite  public 
comment  on  the  appropriateness  of  this 
size  standard. 

The  Agency  is  proposing  no  change  to 
the  100  employee  size  standard  for 
Wholesale  Trade  concerns  for  other 
program  purposes  because  it  continues 
to  believe  that  the  rationale  expressed 
in  1986  is  valid,  and  that  the  100 
employee  size  standard  is  generally 
appropriate  for  that  industry  group.  That 
being  the  case,  the  Wholesale  Trade 
size  standard,  being  less  than  500 
employees,  cannot  be  applied  to 
nonmanufacturers  bidding  on  small 
business  set-asides  without  disruption 
of  current  Government  procurement  and 
industry  practices  as  discussed  above. 
This  departure  from  the  Wholesale 
Trade  size  standard  also  has  the 
advantage  of  recognizing  that 
wholesalers  sometimes  do  not  qualify  as 
regular  dealers  under  the  Walsh-Healey 
Act  and  in  those  cases,  are  ineligible  for 
Government  supply  contracts. 
Recognizing  this  fact  it  would  be 
inappropriate  to  impose  the  wholesaler 
size  standard  upon  offering 
nonmanufacturers  which  must  qualify 
under  Walsh-Healey  as  regular  dealers 
to  be  eligible  for  such  awards. 
"Therefore,  the  proposed  rule  would  re- 
establish a  separate  500  employee  size 
standard  for  nonmanufacturers  for 
purposes  of  Government  procurement. 

Compliance  With  Regulatory  Flexibility 
Act  Executive  Order  12291  and  the 
Paperwork  Reduction  Act 

SBA  certifies  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  5  U.S.C.  601, 
et  seq.  As  a  result  of  the  Office  of 
Hearings  and  Appeals  (OHA)  decision 
discussed  above,  a  firm  of  any  size  can 
bid  as  a  nonmanufacturer  on  a 
procurement  for  a  manufactured  item 
which  is  set  aside  for  small  business 
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when  that  firm  supplies  an  item  it  did 
not  manufacture;  providing  only  that  the 
ultimate  manufacturer  is  a  small 
business.  However,  prior  to  the  OHA 
decision.  Federal  agencies  have  been 
interpreting  SBA's  size  regulations  to 
require  either  that  the  manufacturing 
size  standard  be  appUed  to 
nonmanufacturers  or.  that  the  wholesale 
trade  size  standard  be  apphed. 
Consequently,  SBA  is  aware  of  only  one 
firm  of  over  500  employees  that  has 
received  a  small  business  set-aside 
contract  as  a  nonmanufacturer.  Under 
this  rule,  if  adopted  in  final  form,  firms 
with  over  500  employees  would  be 
ineligible  as  nonmanufacturers  to  bid  on 
smaU  business  set  asides.  This  action 
will  maintain  the  status  quo  of  excluding 
from  participation  in  the  set-aside 
contract  program  nonmanufacturins 
firms  with  over  500  employees.       | 

SBA  has  determined  that  this      ' 
regulation  is  not  a  major  rule  as  defined 
by  Executive  Order  12291  because  it  is 
not  expected  to  have  an  annual 
economic  effect  of  $100  million  or  more. 
In  Fiscal  year  1986,  $6.4  biUion  of 
Federal  procurements  were  provided  by 
nonmanufacturing.  Of  this  total,  only 
$346.5  million,  or  about  5.4  percent  was 
provided  through  small  business  set- 
aside  procedures.  Three  hundred  and 
sixty-six  nonmanufacturing  firms  are 
above  500  employees  and  account  for 
24.2  percent  of  nonmanufacturing  sales. 
If  these  firms  actively  participate  in  the 
set-aside  market  it  is  estimated  that 
they  would  likely  obtain  set-aside 
contracts  equal  to  their  overall  market 
share  of  24.2  percent.  This  would  equal 
$88.9  million  of  set-aside  contracts  (24.2 
percent  of  $346.5  million  equals  $88.9 
million). 

SBA  notes  also  that  this  rule  does  not 
quahfy  as  a  major  rule  under  the  other 
two  criteria  of  Executive  Order  12291. 
The  rule  is  not  likely  to  result  in  a  major 
increase  in  costs  or  prices,  nor  would  it 
be  likely  to  have  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based   j 
businesses  to  compete  with  foreign^ 
based  businesses  in  domestic  or  export 
markets. 

The  rule  would  define  the  maximum 
size  a  firm  may  be  to  receive  SBA's 
assistance  and  to  bid  on  contracts  set 
aside  by  all  Federal  agencies  for  small 
firms.  The  legal  bases  for  this  proposed 
rule  are  sections  3(a)  and  5(b)(6)  of  the 
Small  Business  Act  (15  U.S.C  832(a)  and 
(634(b)(e).  There  are  no  Federal  rules 
which  would  duplicate,  overlap  or 
conflict  with  this  final  rule. 

SBA  certifies  that  this  regulation 
contains  no  reporting  or  recordkeef/big 
requirements  which  are  subject  to  the 


Paperwork  Reduction  Act  44  U.S.C. 
Chapter  35. 

List  of  Subjects  in  13  CFR  Part  121 

Small  businesses.  Size  standards. 

PART  121-(AMENDED] 

Accordingly,  Part  121  of  13  CFR  is 
proposed  to  be  amended  as  follows: 

PART  121-(AMENDED) 

1.  The  authority  citation  for  Part  121 
continues  to  read  as  follows: 

Authority:  Sees.  3(a)  and  5(b)(6),  SmaU 
Business  Act  (15  U.S.C.  632(a)  and  634(b)(e)). 

2.  Section  121.5(b)(2)  introductory  text 
(iv)  and  (b)(2)(iv)  are  revised  to  read  as 
follows: 

S12U    SmaU  busin—  for  Government 

procufement. 

***** 

(b)(2)  Any  concern  which  submits  a 
bid  or  offer  in  its  own  name,  other  than 
on  a  construction  or  service  contract 
but  which  proposes  to  furnish  a  product 
which  it  did  not  itself  manufacture,  is 
deemed  to  be  a  small  business  when  // 
has  no  more  than  500  employees,  and: 
***** 

(iv)  For  the  purpose  of  receiving  a 
Certificate  of  Competency,  on  an 
unrestricted  procurement  a  small 
business  nonmanufacturer  may  furnish 
any  domestically  produced  or 
manufactured  product 

Date:  April  2a  1988. 
James  Abdnor. 

Administrator. 


[FR  Doc.  88-^98  Filed  4-27-88: 8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parti 

[LR-55-S7] 

Corporata  Altamativa  MininMim  Tax 
Book  Incoma  Adjuatment  of  Foreign 
Corporationa;  Propoaad  Rutemaking 

AOCNCV:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking; 
cross  reference. 

summary:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  relating  to 
the  corporate  alternative  miniitinm  tax 


adjustment  for  the  book  income  of 
foreign  corporatipns.'The  text  of  the 
temporary  regulations  also  serves  as  the 
text  for  this  Notice  of  Proposed 
Rulemaking. 

DATE  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  June  27, 1988. 

AODRCSS:  Send  comments  and  request 
for  a  public  hearing  to  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR:T 
(LR-55-87).  Washington.  DC  20224. 
RM  RNITHEfl  INFOmiATION  CONTACT:     . 
Timothy  J.  McKenna  of  the  Legislation 
and  Regulations  Division.  Office  of 
Chief  Counsel.  Internal  Revenue 
Service.  1111  Constitution  Avenue  NW.. 
WasMngton,  DC  20224.  Attention: 
CC:LR:T  (LR-55-67).  Telephone  202-566- 
3287  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  temporary  regulations  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register  amend  Part 
1  of  Titie  26  of  the  Code  of  Federal 
Regulations.  The  temporary  regulations 
are  designated  by  a  'T"  following  their 
section  citation.  The  final  regiilations 
which  are  proposed  to  be  based  on  the 
temporary  regulations  would  amend 
Part  1  of  Tide  26  of  the  Code  of  Federal 
Regulations.  The  regulations  provide 
rules  relating  to  the  book  income 
adjustment  to  the  corporate  alternative 
minimum  tax  under  section  56(c)(1)  and 
S6(f)  of  the  Internal  Revenue  Code  of 
1986  (Code)  as  added  by  section  701  of 
the  Tax  Reform  Act  of  1986  (Pub.  L  99- 
514: 100  Stat  2320). 

For  the  text  of  the  temporary 
regulations  see  T.0. 8197  published  in 
the  Rules  and  Regidations  portions  of 
this  issue  of  the  Federal  Register.  The 
preamble  to  the  temporary  regulations 
provides  a  discussion  of  the  rules. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis  is 
therefore  not  required.  Although  this 
document  is  a  notice  of  proposed 
rulemaking  that  solicits  public  comment 
the  Internal  Revenue  Service  has 
concluded  that  the  notice  and  public 
procedure  requirements  of  5  U.S.C.  553 
do  not  apply.  Accordingly,  these 
proposed  regulations  do  not  constitute 
regulations  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  Chapter  6). 


Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to.any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
pubhc  inspection  and  copying.  A  public 
hearing  will  be  held  u^on  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Fedwal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Margaret  M. 
O'Connor  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  the  Treasury  Department 
participated  in  developing  the 
regulations,  both  on  matters  of 
substance  and  style. 

List  of  Subjects  in  26  CFR  14)l-1.5&-8 

Income  taxes.  Tax  liability.  Tax  rates. 
Credits. 

Latvreiice  B.  Gibba. 

Commissioner  of  Internal  Revenue. 
[FR  Doc  88-9435  Filed  4-27-88:  a-45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

(CGD8-6S-05] 

Drawbridge  Operation  Regulations; 
Atctiafaiaya  RIvar,  LA 

agency:  Coast  guard,  DOT. 
action:  Proposed  rule. 

SUMMARY:  At  the  request  of  the  Kansas 
City  Southern  Railway  Company,  the 
Coast  Guard  is  considering  a  change  to 
the  regulation  governing  the  operation  of 
the  swingspan  railroad  bridge  over  the 
Atachafalaya  River,  mile  133.1  at 
Simmesport  Louisiana,  to  require  that  at 
least  three  hours  advance  notice  be 
given  for  opening  the  draw.  This  action 
will  relieve  the  bridge  owner  of  the 
burden  of  having  a  person  constantly 
available  at  the  bridge,  and  will  still 
provide  for  the  reasonable  needs  of 
navigation. 

DATE:  Comments  must  be  received  on  or 
before  June  13, 1988. 


ADDRESS:  Comments  should  be  mailed 
to  Commander  (ob),  Eighth  Coast  Guard 
District.  500  Camp  Street  New  Orleans, 
Louisiana  70130-3396.  The  comments 
and  other  materials  referenced  in  this 
notice  will  be  available  for  inspection 
and  copying  in  Room  1115  at  this 
address.  Normal  office  hours  are 
between  8:00  a.m.  and  3:30  p.m.,  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  hand-delivered 
to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT 

John  Wachter,  Bridge  Administration 
Branch,  at  the  address  given  above, 
telephone  (504)  589-2965. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  comments, 
data  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowledgement  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander,  Eighth  Coast  Guard 
District  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
This  proposed  regulation  may  be 
changed  in  the  light  of  comments 
received. 

Drafting  Information 

The  drafters  of  this  notice  are  )ohn 
Wachter,  project  officer,  and  Lieutenant 
Commander  fames  Vallone,  project 
attorney. 

Discussion  of  Proposed  Regulation 

Vertical  clearance  of  the  bridge  in  the 
closed  position  is  6.0  feet  above  mean 
high  water  and  56  feet  above  mean  low 
water.  Navigation  through  the  bridge 
consists  of  tugs  with  tows  and  outboard 
motor-powered  pleasure  boats. 

This  proposal  is  being  made  because 
of  infrequent  requests  to  open  the  draw. 
A  review  of  the  bridgetender's  log  of 
openings  for  the  past  five  years  shows 
that  the  draw  has  been  opened  for  the 
passage  of  vessels  an  average  of  1.85 
times  per  week.  There  was  no  pattern  to 
the  bridge  openings  to  indicate  that 
vessel  traffic  was  significantly  heavier 
or  lighter  during  any  particular  month  or 
season  of  the  year,  with  the  exception  of 
low-water  period  in  August  and 
September,  when  virtually  all  vessels 
can  pass  under  the  bridge.  Outside  the 
low  water  period,  the  draw  opened  for 
the  passage  of  vessels  an  average  of  2.2 
times  per  week. 


Three  hours  advance  notice  for 
opening  of  the  draw  would  be  made  by 
placing  a  collect  call  at  any  time  to  the 
Kansas  City  Southern  Railway  Company 
representative  in  Simmesport, 
Louisiana.  To  provide  for  leeway  in  the 
appointed  vessel  arrival  time,  the 
Kansas  City  Southern  Railway  Company 
would  have  a  tender  at  the  bridge  at 
least  one-hour  hour  before  the  appointed 
opening  time,  and  the  tender  would 
remain  at  least  one-half  hour  after  the 
appointed  time  for  a  late  arriving  vessel. 

Economic  Assessment  and  Certification 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
The  basis  for  this  conclusion  is  that  the 
number  of  vessels  passing  requiring 
opening  of  the  bridge  averages  only  1.85 
per  week.  Since  the  economic  impact  of 
this  proposal  is  expected  to  be  minimal, 
the  Coast  Guard  certifies  that  if 
adopted,  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entites. 

List  of  SubjecU  in  S3  CFR  Part  117 

Bridges. 

Proposed  Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  -as  follows: 

Authority:  33  U.S.C.  499;  and  49  CFR 
1.46  and  33  CFR  1.0S-l(g). 

$117,422    (Redesignated  from  117.423] 

2.  Section  117.423  {Amite  River)  is 
redesignated  as  S  117.422  and  a  new 
§  117.423  is  added  to  read  as  follows: 

§117.423    Atchafalaya  River 

The  draw  of  the  Kansas  city  Southern 
Railway  bridge,  mile  133.1  (mile  5.0  on 
N.O.S.  Chart)  above  the  mouth  of  the 
waterway,  at  Simmesport,  shall  open  on 
signal  if  at  least  three  hours  advance 
notice  is  given. 

Dated:  April  20. 1988. 
).D.  Sipas. 

Captain,  U.S.  Coast  Guard,  Commander, 

Eighth  Coast  Guard  District 

[FR  Doc.  88-9425  Filed  4-27-88;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Sendee 
36  CFR  Part  228 

Disposal  of  Mineral  Materials 

agency:  Forest  Service.  USDA. 
ACTION:  Proposed  rule. 

SUNMIARY:  Existing  regulations  at  36 
CFR  Part  228,  Subpart  C  authorize  the 
disposal  of  mineral  materials.  These 
materials  include  petrified  wood  and 
common  varieties  of  sand,  gravel,  stone, 
pumice,  pumicite.  cinders,  clay  and 
other  similar  materials.  This  proposed 
rulemaking  specifies  which  mineral 
materials  are  common  varieties  subject 
to  disposal  by  the  Secretary  of 
Agriculture  under  the  Materials  Act  of 
1947. 

DATE:  Conunents  must  be  received  by 
June  27. 1988. 

AOONCSSCS:  Send  written  comments  to 
F.  Dale  Robertson.  Chief  (2850),  Forest 
Service.  USDA,  P.O.  Box  96090, 
Washington.  DC  20090-6090.  The  public 
may  inspect  comments  received  on  this 
proposed  rule  in  the  office  of  the 
Director,  Minerals  and  Geology  Staff, 
Room  606, 1621  North  Kent  Street. 
Arlington,  VA,  during  regular  business 
hours  (8:00  a.m.  to  4:00  p.m.),  Monday 
through  Friday. 

FOfl  FURTHER  INFORMATKMt  CONTACT: 
Steve  Marshall,  Minerals  and  Geology 
Staff,  (703)  235-3142. 
SUPPLEMENTARY  INFORMATION:  The 
Materials  Act  of  July  31, 1947  (61  Stat. 
681),  as  amended  by  the  Act  of  July  23. 
1955  (69  Stat.  367),  30  U.S.C.  601  et  seq., 
authorizes  the  Secretary  of  Agriculture, 
under  such  rules  and  regulations  as  he 
may  prescribe,  to  dispose  of  mineral 
materials  which  include  common 
varieties  of  sand,  stone,  gravel,  pumice, 
pumicite,  cinder  and  clay. 

Over  a  period  of  years,  several 
hundred  cases  in  htigation  have 
addressed  which  mineral  materials  are 
to  be  considered  common;  however,  the 
regulations  in  36  CFR  Part  228.  Subpart 
C  which  cover  the  disposal  of  mineral 
materials,  do  not  reflect  these  results. 
This  lack  of  more  specific  regulation 
makes  it  difficult  for  prospective 
purchasers  of  mineral  materials  to  know 
whether  a  particular  deposit  is  available 
for  purchase.  Lacking  the  information, 
prospective  purchasers  have  frequently 
located  mining  claims  under  the  Mining 
Laws  of  the  United  States,  creating  title 
and  economics  problems,  unnecessary 
litigation,  and  delays  in  completing 
sales. 


Principal  objectives  of  the  Act  of  July 
23. 1955.  were  to  increase  multiple  uses 
of  public  lands  and  National  Forests, 
and  to  prevent  the  fraudulent  location  of 
mining  claims.  This  proposed  rule  is 
designed  to  provide  additional  criteria 
on  the  sale  of  mineral  materials  in  view 
of  the  judicial  interpretations  of  the 
Materials  Act.  Six  categories  of 
characteristics  or  users  are  established. 
In  contrast  to  them,  the  rule  also 
includes  six  categories  of  materials 
considered,  on  the  basis  of  the  Act  and 
judicial  construction,  to  be  uncommon 
varieties  which  are  locatable  under  the 
mining  laws. 

The  proposed  categories  and 
representatives  uses  within  each 
category  are  as  follows: 

1.  Common  Varieties 

A.  Agricultural  Supply  and  Animal 
Husbandry  Materials.  This  category 
includes,  but  is  not  limited  to.  materials 
used  as  for  Soil  conditioners  or 
amendments,  fertilizers  or  other  direct 
applications  to  the  soil  such  as 
carbonate  rocks,  animal  feed 
supplements,  and  other  animal  care . 
products. 

B.  Building  Materials.  Except  for 
materials  identifled  as  Uncommon 
Varieties,  this  category  includes,  but  is 
not  limited  to.  materials  such  as: 
flagstone,  ashlar,  rubble,  mortar,  brick, 
title,  and  terrazzo  used  for  nonstructural 
components  in  floors,  walls,  roofs, 
fireplaces,  and  similar  building 
construction  uses. 

C.  Cleaning  and  Abrasive  Materials. 
This  category  includes,  but  is  no  limited 
to,  materials  used  as  or  for:  filters, 
absorbents,  filing  scouring,  polishing, 
sanding,  and  sandblasting. 

D.  Construction  Materials.  This 
category  includes,  but  is  not  limited  to. 
materials  used  as  or  for  fill,  borrow,  rip- 
rap, ballast,  road  base  or  surfacing, 
crushed.rock.  concrete  aggregate,  and 
clay  sealants. 

E.  Decorative  and  Ornamental  Arts 
Materials.  This  category  includes,  but  is 
not  limited  to,  materials  used  as  or  for 
sculpture,  lapidary,  furniture,  and 
natural  art  objects.  This  category  does 
not  include  precious  gems. 

F.  Landscaping  Materials.  This 
category  includes,  but  is  not  limited  to: 
chips,  granules,  sand,  pebbles,  scoria, 
cinders,  cobbles,  boulders,  or  slabs  used 
for  retaining  walls,  walkways,  patios, 
yards,  gardens,  and  the  like. 

2.  Uncommon  Varieties 

The  following  types  of  mineral 
materials  are  considered  to  be 
uncommon  and  not  subject  to  subject  to 
disposal  under  this  subpart: 


A.  Limestone  suitable  and  used, 
without  substantial  admixtures,  for 
cement  manufacture,  metallurgy, 
production  of  quicklime,  sugar  refining, 
whiting,  fillers,  paper  manufacture,  and 
desulfuirization  of  stack  gases; 

B.  Silica  suitable  and  used  for  glass 
manufacture,  production  of  metallic 
silicon,  flux,  and  rock  wool; 

C.  Alumino-silicates  or  clays  suitable 
and  used  for  production  of  aluminum, 
ceramics,  drilling  mud,  taconite  binder, 
foundry  castings  and  other  specific  uses 
for  which  there  are  no  substitutes; 

D.  Gypsum  suitable  and  used  for 
wallboard.  plaster,  or  cement; 

E.  Block  pumice  which  occurs  in 
nature  in  pieces  having  one  dimension 
of  two  inches  or  more;  and 

F.  Stone  recognized  through  marketing 
factors  for  its  special  and  distinct 
properties  of  strength  and  durability 
making  it  suitable  for  structiu-al  support 
and  used  for  that  purpose. 

-    These  categories  of  common  and 
uncommon  varieties  would  be  codified 
in  paragraphs  (c)  and  (d)  of  36  CFR 
228.41  which  addresses  the  scope  of  the 
common  variety  rules.  The  definition  of 
common  varieties  at  S  228.42  would  be 
removed. 

Based  on  both  past  experience  and 
environmental  analysis,  this  proposed 
rule  will  have  no  significant  effect  on 
the  human  environment,  individually  or 
cumulatively.  Therefore,  it  is 
categorically  excluded  fivm 
documentation  in  an  environmental 
assessment  or  an  environmental  impact 
statement  (40  CFR  1508.4). 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and  USDA 
procedures  and  it  has  been  determined 
that  this  rule  is  not  a  major  rule.  The 
rule  would  not  have  an  economic  effect 
of  $100  million  or  more  or  affect  U.S. 
competion  in  foreign  markets. 
Additionally,  it  will  not  have  a 
significant  ecomomic  effect  on  a 
substantial  number  of  small  entities  as 
defined  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.). 

The  proposed  rulemaking  contains  no 
information  collection  requirements 
needing  the  approval  of  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq. 

List  of  Subjects  in  36  CFR  Part  228 

Administrative  practice  and 
procedure.  Environmental  protection. 
Mines.  National  forests,  Public  lands — 


mineral  resources.  Rights  of  way. 
Re{>orting  and  recordkeeping 
requirements.  Surety  bonds.  Wilderness 
areas. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble,  it  is  proposed  to  amend 
Subpart  C  of  Part  228  of  Title  36  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  228— MINERALS 

1.  The  authority  citation  for  Part  228  is 
amended  to  read  as  follows: 

Authority:  30  Stat.  35  and  36,  as  amended 
(16  U.S.C.  478,  551),  61  Stat.  681,  as  amended 
(30  U.&C.  601),  and  94  Stat.  2400. 

Sutipart  C— Disposal  of  Mineral 
Materials 

2.  Amend  S  228.41  by  adding  new 
paragraphs  (c)  and  (d)  to  read  as 
follows: 

9228.41    Soop*. 


(c)  Materials  to  which  this  subpart 
applies.  This  subpart  applies  to  mineral 
materials  which  consist  of  petrified 
wood  and  common  varieties  of  sand, 
gravel,  stone,  pumice,  pumicite,  cinders, 
clay,  and  other  similar  materials.  Such 
common  variety  mineral  materials 
include  deposits  which,  although  they 
have  economic  value,  are  used  for 
agriculture,  animal  husbandry,  building, 
cleaning  and  abrasion,  construction, 
decorative  and  ornamental  arts, 
landscaping,  similar  uses. 
Representative  examples  of  these 
materials  are: 

.  (1)  Agricultural  Supply  and  Animal 
Husbandry  Materials.  This  category 
includes,  but  is  not  limited  to,  materials 
used  as  or  for  Soil  conditioners  or 
amendments,  fertilizers  or  other  direct 
applications  to  the  soil,  such  as 
carbonate  rocks,  animal  feed 
supplements,  and  other  animal  care 
products. 

(2)  Building  Materials.  Except  for 
materials  identified  in  $  228.41(d)  of  this 
subpart  this  category  includes,  but  is 
not  limited  to,  materials  such  as: 
Flagstone,  ashlar,  rubble,  mortar,  brick, 
tile,  and  terrazzo  used  for  nonstructural 
components  in  floors,  walls,  roofs, 
fireplaces,  and  similar  building 
construction  uses. 

(3)  Cleaning  and  Abrasive  Materials. 
This  category  includes,  but  is  not  limited 
to,  materials  used  as  or  for  Filters, 
absorbents,  filing,  scouring,  pohshing, 
sanding,  and  sandblasting. 

(4)  Construction  Materials.  This 
category  includes,  but  is  not  limited  to, 
materials  used  as  or  for;  Fill,  borrow, 
rip-rap.  ballast  road  base  or  surfacing, 
crushed  rock,  concrete  aggregate,  and 
clay  sealants. 


(5)  Decorative  and  Ornamental  Arts 
Materials.  This  category  includes,  but  is 
not  limited  to,  materials  used  as  or  for 
Sculpture.  lapidary,  furniture,  and 
natural  art  objects.  This  category  does 
not  include  precious  gems. 

(6)  Landscaping  Materials.  This 
category  includes,  but  is  not  limited  to: 
Chips,  granules,  scoria,  cinders,  sand, 
pebbles,  cobbles,  boulders  or  slabs  used 
for  retaining  walls,  walkways,  patios, 
yards,  gardens  and  the  like. 

(d)  Materials  not  covered  by  this 
subpart.  Common  variety  mineral 
materials  do  not  include  any  material 
used  in  manufacturing,  industrial 
processing,  or  chemical  operations  for 
which  no  other  mineral  material  can  be 
substituted  due  to  properties  giving  it 
distinct  and  special  value;  nor  do  they 
include  block  pumice  which  in  nature 
occurs  in  pieces  having  one  dimension 
of  two  inches  or  more.  Disposal  of  these 
latter  varieties  of  mineral  materials  is 
subject  to  the  terms  of  the  General 
Mining  Law  of  1872,  as  amended  (30 
U.S.C.  22  et  seq.),  on  those  portions  of 
the  National  Forest  System  where  these 
laws  apply.  They  include: 

(1)  limestone  suitable  and  used, 
without  substantial  admixture,  for 
cement  manufacture,  metallurgy, 
production  of  quicklime,  sugar  refining, 
whiting,  fillers,  paper  manufacture,  and 
desulfurization  of  stack  gases. 

(2)  Silica  suitable  and  used  for  glass 
manufacture,  production  of  metdlUc 
silicon,  flux,  and  rock  wool. 

(3)  Alumino-silicates  or  clays  suitable 
and  used  for  production  of  aluminum, 
ceramics,  drilling  mud.  taconite  binder, 
foundary  castings  and  other  specific 
uses  for  which  there  are  no  substitutes. 

(4)  Gypsum  suitable  and  used  for 
wallboard,  plaster,  or  cement 

(5)  Block  pumice  which  occurs  in 
nature  in  pieces  having  one  dimension 
of  two  inches  or  more. 

(6)  Stone  recognized  through 
marketing  factors  for  its  special  and 
distinct  properties  of  strength  and 
durability  mcdiing  it  suitable  for 
structural  support  and  used  for  that 
purpose. 

§228.42    Definttions. 

3.  Amend  S  228.42  by  removing  the 
term  and  definition  of  "mineral 
materials." 

Date:  April  7, 198& 
George  M.  Leonard. 

Associate  Chief. 

[FR  Doc.  86-9364  Filed  4-27-«;  8:45  am) 

BiLUNO  CODE  M10-11-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PP  8E3608/P449;  FRL-3371-7] 

Pesticide  Tolerance  for  2-(2- 
Ctiiorophenyl)  Methyl-4.4-Dimethyt-3- 
Isoxazolidinone 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTKMi:  Proposed  rule. 

summary:  This  document  proposes  that 
a  tolerance  be  established  for  residues 
of  the  herbicide  2-(2- 
chlorophenyl)methyl-4.4-dimethyl-3- 
isoxazolidinone  in  or  on  the  raw 
agricultural  commodity  succulent  peas. 
The  proposed  regulation  to  establish  a 
maximum  permissible  level  for  residues 
of  the  herbicide  in  or  on  the  commodity 
was  requested  in  a  petition  submitted  by 
the  Interregional  Research  Project  No.  4 
(»-»)■ 

DATE:  Comments,  identified  by  the 
document  control  number  [PP  8E3608/ 
P449],  must  be  received  on  or  before 
May  13, 1988. 

ADDRESS:  By  mail,  submit  written 
comments  to:  Information  Services 
Section,  Program  Management  and 
Support  Division  (TS-757C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401 M  Street  SW.. 
Washington,  DC  20460. 

In  person,  bring  comments  to:  Rm.  238. 
CM#2, 1921  Jefferson  Davis  Highway, 
Arlington.  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  conmient  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  236  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT 

By  mail:  Hoyt  Jamerson,  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C),  Registration  Division, 
Environmental  Protection  Agency,  401  M 
Street  SW,.  Washington.  DC  20460. 

Office  location  and  telephone  number 
Rm.  716C,  CM  #2, 1921  Jefferson  Davis 
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Highway.  Aclingkm,  VA  22202.  (70^ 
557-2310. 

SUPPLEMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4).  New  Jersey  Agricultural  Experimeat 
Station,  P.O.  Box  231.  Rutgers 
University.  New  Brunswick,  NJ  oeeOS, 
has  sabaiittied  pesticide  petition  8E36e8 
to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian,  National  Director,  IR-4  Proiect 
and  the  Agricultural  Experiment 
Stations  of  Georgia,  Idaho,  Illinois, 
Oklahoma,  Oregon,  and  Washington. 

This  petition  requested  that  the 
AdfliinhMratDr,  pursuant  to  section 
408(e)  of  the  Federal  Pood.  I>ug.  and 
Cosmetic  Act  propose  the 
estabhshment  of  a  tolerance  for  residues 
of  the  herbicide  2-(2- 
chkm)ph€nyl)inethfl-4.4-dimethyl-3- 
isoxazolidinone,  in  or  on  the  raw 
agriciiltural  commodity  succulent  peas 
at  ai  part  per  million  (ppm).  The 
petition  was  later  amended  to  propose  a 
tolerance  for  sueeolent  peas  at  0.05  ppm. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  pesticide  is  cvnsidered 
useful  fior  the  purpose  for  which  the 
tolerance  is  sought  The  toxicolsgicsl 
data  considered  in  support  of  the 
proposed  tolerance  inrl^^-  i 

1.  A  cat  to'atology  study  with  ■ 
maternal  no-obsovedreffect  level 
(NOEL)  o£  100  BiUipams  {fio^idlopam 
(kg)/day.  a  {etokudc  NOEL  of  lOO  oig/ 
kg/day  with  no  teratogenic  effects  at  the 
highest  dose  level  tested.  (600  mg/kg/ 
day). 

2.  A  rabbit  teratology  studv  wiUi  a 
teratogenic  NOEL  of  700  mg/kg/day.  a 
maternal  NOEL  of  240  mg/kg/day,  and  a 
fetoxidty  NOEL  of  240  mg/kg/day. 

3.  A  1-year  dog  feeding  study  with  a 
NOEL  of  12.5  mg/kg/day  (500  ppm) 
tested  at  dose  levels  of  0, 100»  500. 2400. 
and  54)00  ppm. 

4.  A  a^ycarnt  feediag  study  with  a 
NOEL  of  4.3  mg/kg/day  (100  ppm)  for 
systemic  cflects  and  negative  fior 
oncogenic  effects  under  the  eoodittana 
of  the  study  at  all  doee  levek  tested  (20. 
100. 50a  1.800  and  2JX)0  ppm). 

5.  A  2-year  manse  feeding  study  with 
a  NOEL  of  15  mg/kg/ilay  (100  ppm)  far 
systemic  effects  and  negative  for 
oncogenic  effects  under  the  condttians 
of  the  study  at  all  dose  levels  tested  (2A. 
100,  50a  1,000  and  2,000  ppm). 

6.  Mutagenic  ■♦"^■iMr-  iadudiag  an 
unschechifed  ONA  synthesis  test, 
negative  for  mutagenicity:  tevecsa 
mutation  tests  (two  studies) 
[Saimonella]  bath  negative  with/ 
without  activation;  a  point  rautatien  test 
(CHO/HGPT).  weakly  positive  without 
activation;  and  an  ia  vivo  cytogenetic 


(chroaiosomal  aberratioBs)  test 
negative  for  mutBgcucity. 

The  acTfptgble  duly  intake  (AOI), 
based  on  tlie  2-y«ar  rat  fieeding  study 
(NOEL  of  4.30  mg/kg/day)  and  using  a 
100-fold  safety  factor,  is  calculated  to  be 
04)43  mg/fcg  of  body  wei^  (bw)/day. 
The  maximum  permitted  nrtake  (MPI) 
far  a  eo>kg  human  is  calculated  to  be  2.6 
mg/day.  The  theoretical  maximum 
residue  contribution  (T!vfRC]  from 
existing  tolerances  for  a  1.5-kg  daily  diet 
is  calciijBted  to  be  0.000^8  mg/kg/day. 
Published  tolerances  utilize  0.04  percent 
of  the  ADl;  the  current  action  wiH  utilize 
an  additional  0.02  percent 

The  nature  of  the  residues  is 
adequately  understood  and  an  adequate 
analytical  method,  gas  chromatography, 
is  available  for  enforcement  purposes 
but  has  not  yet  been  published  in  the 
Pesticide  Analytical  Manual,  Volume  n 
(PAM-II).  In  the  biterim.  the  analytical 
method  is  available  from:  William 
Crosse,  Chief,  Information  Services 
Branch  (TS-7B7C),  Program 
Management  and  Support  Division. 
Office  of  Pesticide  Programs^ 
Environmental  Protection  Agency,  401 M 
St  SW..  Washington  DC  20400.  OfHce 
location  and  telephone  number  Rm.  223, 
CM#2. 1921  Jefferson  Davis  Highway. 
Arlington,  VA  22202,  (703-557-2B13). 

There  is  no  reasonable  expectation  of 
finite  residues  in  eggs,  milk,  meat  fat  or 
meat  byproducts  from  the  proposed  use. 
There  are  currently  no  actions  pending 
against  the  continued  registration  of  this 
chemical. 

Based  on  tfie  above  information 
considered  by  the  Agency,  the  tolerance 
established  by  amendmg  40  CFR  160.425 
would  protect  the  pnbHc  health. 
Therefore,  It  i»  proposed  that  the 
tolerance  be  established  as  set  fordi 
below. 

Pursuant  to  the  r«quireni«its  of  die 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164. 5  M&C  e0f-«t2).  tin 
Administsatorhas  determined  diat 
regulations  establishing  new  toloances 
or  raising  tolerance  levels  or 
establishing  axemptiam  from,  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  osrtfficatfon 
statement  to  this  effect  wae  publiahed  in 
die  Federal  Raglstav  of  May  4^  1981  (4& 
FR  24950). 

List  of  Subjects  in  40  CFB  Part  ]M> 

Admudstrative  practice  and 
procedure,  Agricidtural  commodities. 
Pesticides  and  pests.  Recording,  and 
recordkeeping  requirements. 


Dated:  April  21.  isn. 

Edwin  F.  Tlnswarih.. 

Dinetor,  Regntratkm  DMaien.  Offlca  of 
Pesticide  Programs. 

Thesefbre.  it  is  pn^osed  diat  40  CFR 
Part  180  be  amended  as  foUowK 

PART  180-[AMENOEDI 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Autfaorily:  21  U.S.C  348a. 

2.  Section  18a42S  is  amended  by 
adding  and  alphabetically  inserting  the 
raw  agricultural  commodity  succulent 
peas,  to  read  as  follows: 

§18a42S    2-<2-Chlorophenyl)mettiyMA 
dhnethyt-S-taoxazoidinone:  toleranees  for 


CommodiliM 


Pecs  (Mcculenl). 


0.08 


(FR  Doc  88-04OS  Plied  4-27^«;  8:4»ara) 


4&CFRftrtt89 

(Opp-3ooif7:  rPL-aans} 

DefMUom  ami  InlerpiwtattwMp 
Technical  Amendments . 

AOENCV:  Environmental  Protection 
Agency  (EPA). 

action:  Rvposed  ndie. 

SUMMAHV:  This  document  proposes  that 
40  CFR  180.1(h)  be  amended  I^  addn% 
an  entry  for  blackberries  in  the 
commodity  deffnitions  and  by  revising 
the  existhig  commodity  definition  for 
canebeiiiea.  This  proposed  amendment, 
which  wiU  define  the  commodity  terms 
for  tolerance  purposes,  was  submitted 
by  the  friterrc^ional  Research  Phiject 
No.  4  fIR-4). 

DATE:  Comments,  identified  by  the 
doaunent  control  number  [Ore-300U7]» 
must  be  received  on  or  beloie  May  31. 
IQSa 

AOOREsac  By  mail,  subndr  written 
conuncntstot 

Information  Services  Section.  Program 
Management  and  Support  Division 
(TS^TSTC).  Office  of  Pesticide 
Programs,  Ehvironmental  Protection 
Agency,  401 M  St.  SW^  Washington. 
DC  20460. 


In<  person,  bring  comments  to:  Rm.  246, 
CM#2, 1921  Jefferson  Davis  Highway, 
Arlington.  VA  22202. 
Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  mariced  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  In  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  246  at  the  address 
given  above,  fitim  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

RM  HJRTHER  INFORMATION  CONTACT: 
By  mail:  Hoyt  Jamerson,  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C),  Registration  Division, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  716H,  CM  #2. 1921, Jefferson 
Davis  Highway,  Arlington.  VA  22202. 
(703)-557-2310. 
SOPPlfMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University,  New  Brunswick,  NJ  08903, 
has  submitted  this  request  to  EPA  on 
behalf  of  Dr.  Robert  H.  Kupelian, 
National  Director,  and  the  IR-4 
Technical  Committee. 

IR-4  requested  that  the  Administrator, 
pursuant  to  section  408(e)  of  the  Federal 
Food,  Drag,  and  Cosmetic  Act,  propose 
tiiat  40  CFR  180.1(h]  be  amended  by 
adding  "blackberries"  to  the  general 
category  of  commodities  listed  in 
column  A  and  defining  that  commodity 
as  "Rubus  eubatus  (including 
dewberries,  lowberries,  boysenberries, 
marionberries,  olallieberries,  Oregon 
evergreen  berries,  coryberries, 
Himalayaberries,  Lucretiaberries, 
bingleberries,  mammoth  blackberries, 
phenomenalberries,  rossberries, 
Lavacaberries,  nectarberries,  Shawnee 
blackberries,  Cheyeime  blackberries, 
Cherokee  blackberries,  huUberries, 
Chesterberries,  black  satin  berries. 
Dirksen  thomless  berries, 
darrowberries,  ravenberries, 
rangerberries,  and  varieties  and/or 
hybrids  of  these)"  by  inserting  these 
corresponding  commodities  In  the 
specific  commodities  listing  in  column  B. 
The  IR-4  requested  this  amendment  in 
order  to  more  specifically  define  the 
commodity  term  "blackberries." 


As  a  result  of  the  definition  for 
blackberries,  the  specific  raw 
agricultural  commodities  listing 
corresponding  to  the  general  conunodity 
"caneberries"  will  be  amended  to  make 
it  consistent  with  the  definition  for 
blackberries.  Blackberries,  dewberries 
and  boysenberries,  which  are  listed  in 
column  B  of  40  CFR  180.1(h)  (along  witii 
loganberries,  raspberries  and 
youngberries]  as  specific  raw 
agricultural  commodities  of  the  general 
commodity  "caneberries,"  will  be 
replaced  by  the  commodity  term  "Rubus 
spp."  (including  blackberries).  These 
revisions  will  expand  the  tolerances  and 
exemptions  established  for  residues  of 
pesticide  chemicals  in  or  on  the  general 
category  "blackberries"  to  include  the 
specific  raw  agricultural  commodities  as 
listed.  The  Agency  concludes  that 
tolerances  established  for  the  general 
category  commodities  "caneberries"  and 
"blackberries"  should  be  adequate  to 
cover  pesticide  residues  on  the 
corresponding  specific  commodities 
based  on  the  botanical  relationship  of 
the  commodities  and  the  similarity  of 
the  pest  problems  and  pesticide 
application  methods. 

Based  on  the  information  considered 
by  the  Agency,  it  is  concluded  that  the 
regulation  established  by  amending  40 
CFR  Part  160  would  protect  the  public 
health.  Therefore,  it  is  proposed  that  40 
CFR  180.1(h)  be  amended  as  set  forth 
below. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  amendment.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [OPP-300187].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Information  Services  Section,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rale  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat  1164,  5  U.S.C.  601-612).  die 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
die  FEDERAL  REGISTER  of  May  4, 1981 
(46  FR  24950). 

List  of  Subjecto  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultiual  commodities. 


Pesticides  and  pests.  Recording  and 
recordkeeping  requirements. 

Dated:  April  20. 1988. 
Edwin  F.  Tiiuworth, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows: 

PART  180-{AMEN()ED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.1(h)  is  amended  by 
revising  the  definition  for  caneberries 
and  by  adding  a  definition  for 
blackberries,  to  read  as  follows: 

S  180.1    Definitions  and  interpretations. 

***** 

(h)  •  •  * 


B 


Blackberries...  /Tubus  eubatus  (including  t>ingleber- 
ries,  t)lack  satin  t>enies.  boyserv 
bemes,  Cherokee  btadcbernes, 
Chesterberries.  Cheyenrw  black- 
bemes.  coryt>err>es,  darrowt>erries, 
dewberries.  Oirlcsen  thomless  t>er- 
ries,  Himalayaberries,  huMberries, 
Lavacaberries,  lowt>erries,  Lucre- 
tiaberries, mammoth  b4ackt>erries, 
marionberries,  r>ectart>erries,  olal- 
lieberries, Oregon  evergreen  ber- 
ries, phenomenalt>emes,  ranger- 
tiemes,  ravent>emes.  rossberries, 
Shawnee  blackberries,  and  vari»- 

tot  and/or  hytihds  o(  these). 
•  •  •  •  • 

Caneberries....  Rutna  spp.  Occluding  blackberriss); 
RutJus  caesius  (youngbarry); 
Rubus  loganobaccus  (k)ganbeny): 
Rubus  ocddentaHs,  idaeus,  and 
sthgosus  (red  and  black  raspber- 
ries); and  varieties  anilv  hytxids 
of  these. 


[FR  Doc.  88-9405  Filed  4-27-88;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Na  8S-147,  RM-59521 

Radio  Broadcasting  Services,  Los 
Bancs,  CA 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rale. 

summary:  This  document  requests 
comments  on  a  petition  by  Ethnic  Radio. 
Incorporated,  seeking  the  allotment  of 
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Channel  29SA  to  Los  Bmos..  California. 
as  that  communitjr's  wcoad -local  ¥H 
broadcast  service. 

DATES:  Comments  must  be  Sled  on  or 
before  June  &.  1S88,  and  reply  conmeots 
on  or  before  June  24, 1988. 
ADOMESS:  Federal  ^■nlnm^^fliffl^^f|nfl 
Commission.  Washington,  DC  20S54.  fai 
addition  to  fihng  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Michael 
H.  Beder,  Esq.,  Haley,  Bader  ft  Potts. 
2000  M  St.  NW..  Suite  600.  Washmgton, 
DC  20036. 

FOR  RiRTHER  MRMIMATKMt  CONTACT 

Nancy  Joyner.  Mass  Media  Bureau,  1202) 
634-6530. 

SUPPLEMEMTARV  MrOMMTKNC  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
88-147.  adopted  March  10  and  released 
April  20.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
Intematiooal  Transcription  Service, 
(202)  857-3«».  2100  M  Street  NW..  Suite 
140,  Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  die  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chsnncd  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting.  | 

Federal  Commnnications  ConBsunien. 
Steve  Kaminer. 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

|FR  Doc.  88-9358  Filed  4-27-88;  8:45  am] 
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ACnON:  hopeeed  rule. 


47  CFR  Part  73 

[MM  Docfcat  No.  S»-153,  RM-6273T 


Radio  Broadcasting  Setvlem;  Cartago 
andMcFartand,CA 


AOENCY:  Federal  Conummicatioaa 

Commission. 


SUMMARY:  This  doctment  requests 
cooMiwntB  on  a  petition  for  rule  making 
filed  on  behalf  of  Caballero  Spanish 
Media,  Inc.,  proposing  the  substitution 
of  FM  Channel  275B1  for  Otannel  275A 
at  McFarland.  California,  and 
modification  of  the  permit  for  Station 
KXFM(FM)  (Channel  275A),  accordingly, 
to  provide  that  community  with  its  first 
wide  coverage  area  FM  service. 
Additionally,  petitioner  requests  tbe 
substitution  of  Chanrvel  273A  for 
Channel  275A  at  Cartago.  California,  to 
accommodate  its  proposal. 

DATES:  Comments  aiost  be  filed  on  or 
before  Jaae  10. 1968,  and  reply 
comments  on  or  before  Jane  27.  I9ea 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  consultant,  as  follows:  Don 
Werlinger.  The  Broadcast  Development 
Group,  hic.,  P.O.  Box  1223.  Lockhart.  TX 
78644. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  joyner.  Mass  Media  Bureau.  (202} 
634-6530. 

SUPPIEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  Na 
88-153.  adopted  March  18. 1988,  and 
released  April  19. 198a  The  ftiU  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Stieet  NW.,  WashingUm,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Comraissim's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  14a 
Washington,  DC  20007. 

Provisions  of  the  Regulatory 
Flexibihty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission, 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact 

For  information  regardiiig  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFS  Part  73 

Radio,  broadcasting. 


Federal  Communications  Commiaaion. 
Stew  Kaadaer, 

Deputy  Chief,  Policy  and  Rulea  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-8350  Filed  4-27-88;  8:45  am] 
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47CFnPart73 

[MM  Deehet  No.  8S-194,  RM-6200r 

Radio  Broadcasting  Sarrtoes;  Griflon, 
NC 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Conunission  requests 
comments  on  a  petition  by  MC  Radio 
Partnership  proposing  the  substitution  of 
Channel  258C2  for  Channel  257A  at 
Grifton.  North  Carolina,  and  the 
modification  of  its  permit  to  specify  the 
higher  powered  channel.  Channel  258C2 
can  be  allocated  to  Griften  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
26.0  kilometers  (16.2  miles)  southeast  to 
avoid  a  shortspacing  to  Station  WMAG, 
Channel  258C  High  Point.  North 
Carolina,  and  to  Channel  25aA  at 
Emporia,  Virginia,  which  is  unoccupied 
and  unapplied  for.  In  accordance  with 
S  1.420(gJ  of  the  Commission's  Rules, 
competing  expressions  of  interest  in  use 
of  Channel  258C2  at  Grifton  will  not  be 
accepted. 

DATES:  Comments  must  be  filed  on  or 
before  June  lOi  1988,  and  reply 
comments  on  or  before  }une  27. 1988. 
ADDMESS:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  fiting  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows;  David  Oxenford.  Esq.,  Fisher. 
Wayiand,  Cooper  &  Leader,  1255  23rd 
Stieet  NW..  Suite  800.  Washington.  DC 
20037  (Counsel  to  petitioner). 
FOR  FURTHER  INFORMATION  eONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  634-6^0. 

SUPKEMENTABT  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-154,  adopted  March  18, 1988,  and 
released  April  19. 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  Z3ff^,  1919  M 
Stieet  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 


Transcription  Service.  (202)  857-3800. 
2100  M  Street  NW..  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  lotiger  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  chaimel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  b  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  CommiBsimL 
Steve  Kaminer. 

Deputy  Chief  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
(FR  Doc.  8a-93S7  Filed  4-27-88;  8:45  am] 
BiujNa  cooe  cria-oi^ 


47  CFR  Part  73 

IMM  Docket  No.  8S-146.  RM-6033;  RM- 
6101] 

Radio  Broadcasting  Services;  Ariton, 
AL  and  BonHay,  PL 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  seeks 
comments  on  two  mutually-exclusive 
petitions  for  rule  making  in  the  states  of 
Alabama  and  Florida.  "Ilie  first,  filed  on 
behalf  of  Patsy  Nance  Marsh  and  Rickey 
Earl  Nance,  seeks  the  allotment  of 
Channel  249A  to  Ariton,  Alabama,  as 
that  community's  first  local  service.  The 
second  petition,  filed  on  behalf  of  Mary 
Lake  Communications.  Inc.,  licensee  of 
Station  WTBB(FM)  (Channel  24gA), 
Bonifay,  Florida,  seeks  the  substitution 
of  Channel  249C1  for  Channel  249A  and 
modification  of  its  license  accordingly. 
The  Ariton  proponent  is  required  to 
provide  additional  information  in  an 
effort  to  establish  that  such  place  is  a 
bona  fide  "community"  for  allotment 
purposes. 

OATtS:  Comments  must  be  filed  on  or  ■ 
before  June  10. 1988.  and  reply 
continents  on  or  before  June  27. 1988. 
address:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioners'  consultants,  as  follows: 


Ariton,  AL:  Paul  Reynolds.  Amerimedia. 

415  N.  College  St..  Greenville.  AL  36037; 

Bonifay,  FL:  CI.  Ellis.  1103  La  Nouvelle 

Rd..  Lafayette.  LA  70508. 

for  further  information  contact: 

Nancy  Joyner.  Mass  Media  Bureau.  (202) 

634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
88-148  adopted  March  4, 1988,  and 
released  April  19, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Sti-eet.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Stieet.  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regiilatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjecto  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communicatiods  CommiBsion. 
Steve  Kaminer 

Deputy  Chief  Policy  and  Rulea  Division, 
Mass  Media  Bureau. 
(FR  Doc.  88-8361  Filed  4-27-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  531 

(Docket  FE-S7-02;  Notlea  1] 

Passenger  AutomobHe  Average  Fuel 
Economy  Standards;  Denial  of 
Petltlona  for  Rulemaking 

AGENCY:  National  Highway  Traffic 
Safety  Administi-ation  (NHTSA).  DOT. 
action:  Denial  of  petitions  for 
rulemaking. 


summary:  Tfiis  notice  denies  petitions 
for  rulemaking  submitted  by  Mercedes- 
Benz  of  North  America  and  the  General 
Motors  Corporation.  Mercedes  asked 
the  agency  to  retroactively  reduce  the 
model  year  1984  and  1985  corporate 
average  fuel  economy  (CAFE)  standards 
for  passenger  automobiles  to  26.0  miles 
per  gallon  or  below.  General  Motors 
asked  the  agency  to  retroactively  reduce 
the  model  year  1985  standard  to  26.0 
miles  per  gallon  or  below.  The  model 
year  1984  standard  was  set  by  the 
agency;  the  model  year  1985  standard, 
by  Congress  in  the  CAFE  statute.  The 
agency  is  denyinglioth  petitions  for  the 
reasons  set  forth  in  this  notice. 

FOR  FURTHER  INP0RMAT10N  CONTACT 

Barry  Felrice.  Associate  Administiator 
for  Rulemaking.  National  Highway 
Traffic  Safety  Administration,  Room 
5401.  400  Seventh  Stieet  SW.. 
Washington,  DC  20590,  (202)  366-1810. 

SUPPLEMENTARY  INFORMATION: 

Background 

Title  V  of  tiie  Motor  Vehicle 
Information  and  Cost  Savings  Act  (Cost 
Savings  Act),  which  is  codified  at  15 
U.S.C.  2001-2012.  provides  for  an 
automotive  fuel  economy  regulatory 
proqram  under  which  standards  are 
established  for  the  corporate  average 
fuel  economy  (CAFE)  of  the  annual 
production  fleets  of  passenger 
automobiles  and  of  light  trucks.  TiUe  V 
was  added  in  1975  to  the  Cost  Savings 
Act  by  the  Energy  Policy  and 
Conservation  Act  (EPCA). 
Responsibility  for  the  automotive  fuel 
economy  program  was  delegated  by  the 
Secretary  of  Transportation  to  the 
Administrator  of  NHTSA 

TiUe  V  provides  that  NHTSA  has  hdl 
disoetion  to  decide  to  amend  the 
standards.  If  NHTSA  decides  to  issue  an 
amendment,  however,  the  agency  is 
required  to  comply  with  the 
Administiative  Procedure  Act  (APA)  (5 
U.S.C.  501  et  seg.)  and  to  set  the 
amended  standards  at  the  "maximum 
feasible"  level  of  average  fuel  economy. 
Section  502(e)  of  the  Cost  Savings  Act 
requires  NHTSA  to  consider  four  factors 
in  determining  maximum  feasible 
average  fuel  economy:  Technological 
feasibiUty;  economic  practicability  the 
effect  of  other  Federal  motor  vehicle 
standards  on  fuel  economy;  and  the 
need  of  the  nation  to  conserve  energy. 
Section  502(c)  expressly  provides  for 
establishing  standards  for  separate 
classes  of  passenger  automobiles 
produced  by  low  volume  manufacturers 
and  exempted  under  that  subsection 
from  the  generally  applicable  standards 
established  under  subsection  (a). 
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Section  502(b]  similarly  provides  for 
establishing  standards  for  separate 
classes  of  light  trucks.  However,  section 
502  does  not  make  any  provision  for 
creating  separate  classes  of  unexempted 
passenger  automobiles  and  for 
establishing  standards  for  them. 

Section  502  specified  CAFE  standards 
for  passenger  automobiles  of  18, 19  and 
20  mpg  for  model  years  1978, 1979,  and 
1980,  respectively,  and  27  5  mpg  for 
model  year  1985  and  thereafter.  The 
Secretary  of  Transportation  was 
required  to  establish  standards  for 
model  years  1981-84  by  July  1, 1977. 
Section  502(a)(3)  requires  that  the 
standards  for  each  of  those  model  years 
be  set  at  a  level  which  (1)  is  the 
maximum  feasible  average  fuel  economy 
level  and  (2)  would  result  in  steady 
progress  toward  meeting  the  standard 
for  model  year  1985.  On  June  30, 1977, 
NHTSA  adopted  CAFE  standards  for 
passenger  automobiles  for  model  years 
1981-84  (42  FR  33534).  These  standards 
were  22  mpg  for  1981,  24  mpg  for  1982,  26 
mpg  for  1983.  and  27  mpg  for  1984. 

Section  502(f)(1)  provides  that  the 
model  year  1981-84  standards  may  be 
amended,  from  time  to  time,  as  long  as 
the  amended  standards  are  set  at  the 
maximum  feasible  level  and  at  a  level 
representing  steady  progress  toward  the 
model  year  1985  standard.  In  1979. 
General  Motors  and  Ford  did  informally 
request  that  rulemaking  be  initiated  to 
reduce  the  model  year  1981-84 
standards.  NHTSA  denied  the  request 
on  the  ground  that  there  was  no  showing 
that  the  standards  were  infeasible,  but 
invited  petitions  in  the  future  if  there 
were  any  inaccuracies  in  the  agency's 
analysis  of  the  requests  or  any  new 
facts  significant  enough  to  warrant 
commencing  rulemaking.  (See  "Report 
on  Requests  by  General  Motors  and 
Ford  to  Reduce  Fuel  Economy  Standards 
for  MY  1981-84  Passenger  Automobiles" 
June  1979,  and  the  accompanying  notice 
of  availability,  June  25. 1979;  44  FR 
37104]  General  Motors  and  Ford  did 
suggest  in  August  1986  in  their 
comments  on  a  supplemental  NPRM  on 
the  reduction  of  the  model  year  1987-88 
standards  for  passenger  automobiles 
that  the  agency  retroactively  reduce  the 
model  year  1984  85  standards  if  it  did 
not  reduce  the  model  year  1987-88 
standards  to  26.0  mpg.  As  noted  above, 
the  standards  for  model  year  1987-88 
were  reduced  to  26.0  mpg.  No  petition 
for  rulemaking  to  reduce  the  model  year 
1984-85  standards  was  submitted  until 
August  1987. 

Section  502(a)(4)  authorizes  (but  does 
not  require)  the  agency  to  amend  the 
standard  of  27.5  mpg  for  model  year 
1985  or  any  subsequent  model  year  if  it 


Hnds  that  the  maximum  feasible  fuel 
economy  level  is  higher  or  lower  than 
27.5  mpg  in  that  year  and  sets  the 
standard  at  that  level.  The  agency  has 
not  previously  amended  the  statutory 
standard  of  27.5  for  model  year  1985. 
and  did  affirm  the  feasibility  of  that 
standard  on  several  occasions.  (For 
example,  see  the  preamble  to  the  June 
1977  final  rule  adopting  the  model  year 
1981-1984  standards,  and  the  June  1979 
report  on  requests  by  General  Motors 
and  Ford  to  reduce  the  model  year  1981- 
84  standards.)  In  response  to  timely 
petitions,  the  agency  did  reduce  the 
passenger  automobile  standards  for  . 
model  years  1986-88  from  27.5  mpg  to 
28.0  mpg  (50  FR  40528.  October  4. 1985. 
for  model  year  1986  and  51  FR  35594. 
October  6, 1986,  for  model  years  1987- 
88).  Also,  in  response  to  a  timely 
petition,  the  agency  did  reduce  the  1985 
light  truck  CAFE  standard.  (October  22. 
1984;  49  FR  41250)  (But  see,  discussion 
later  regarding  the  agency's  conclusion 
that  a  petition  to  amend  the  1984  light 
truck  standards  was  untimely.) 

Title  V  provides  for  civil  penalties  for 
violating  a  CAFE  standard  and  credits 
for  exceeding  one,  in  the  amount  of  $5 
for  each  0.1  mpg  that  a  manufacturer's 
fleet  is  below  (above,  in  the  case  of 
credits)  the  standard,  multiplied  by  the 
number  of  automobiles  in  that  fleet.  The 
credits  may  be  used  to  offset  a  shortfall 
that  occurs  when  a  manufacturer  does 
not  achieve  in  a  model  year  the  CAFE 
required  by  the  standard  for  that  year. 
Manufacturers  may  carry  credits  as  far 
back  as  three  model  years  before  the 
year  in  which  they  are  earned  or  as  far 
forward  as  three  model  years  after  the 
year  in  which  they  a^  earned.  (See 
sections  502(1).  507  and  508  of  the  Cost 
Savings  Act.) 

If  information  available  to  the  agency 
indicates  that  a  manufacturer's  CAFE 
for  a  model  year  fell  below  the  standard 
for  that  year,  and  the  manufacturer  does 
not  have  sufficient  carry-forward  credits 
to  offset  the  shortfall,  the  agency  is 
required  by  section  502(l)(l)(C)(iv)  to 
notify  the  manufacturer  of  l^at  fact  and 
provide  a  reasonable  period  for  the 
manufacturer  to  submit  a  plan  for 
earning  sufHcient  credits  in  the  three 
following  model  years  to  offset  that 
shortfall  completely.  If  a  carry-back  plan 
is  not  submitted  and  approved,  the 
agency  is  required  by  section  508  to 
commence  a  proceeding  under  that 
section  to  determine  whether  the 
manufacturer  has  violated  section 
507(a)(1),  which  makes  it  unlawful  to  fail 
to  comply  with  a  CAFE  standard  for 
passenger  automobiles.  If  the  agency 
makes  that  determination,  on  the  record 
following  opportunity  for  agency 


hearing,  the  agency  assesses  civil 
penalties  according  to  the  formula 
described  above. 

Finally,  under  section  508.  penalties 
may  be  compromised,  modified  or 
remitted  in  only  three  circumstances:  If 
necessary  to  prevent  insolvency  or 
bankruptcy  of  a  manufacturer;  if  a 
manufactiu«r  shows  that  the  violation 
was  the  result  of  an  act  of  God.  strike,  or 
fire;  or  if  the  Federal  Trade  Commission 
certifies  (in  response  to  a  request  by  a 
manufacturer  for  relief)  that  a 
modification  of  the  penalty  is  necessary 
to  prevent  a  substantial  lessening  of 
competition. 

The  PetitioDs 

Petitions  for  rulemaking  to  reduce  the 
model  year  1984-85  standards  were 
submitted  after  the  agency  notified 
several  manufacturers  of  apparent 
noncompliance  with  one  or  both  of 
those  standards. 

Mercedes-Benz 

On  July  11. 1986.  NHTSA  noUfied 
Mercedes  that  it  had  not  achieved  the 
level  of  the  model  year  1984  standard, 
and  that  the  agency  planned  to  apply 
credits  earned  in  model  year  1981 
toward  Mercedes'  shortfall.  Mercedes 
was  given  30  days  in  which  to  comment 
on  this  proposed  action,  and  did  not 
submit  any  conunent.  Since  Mercedes 
had  sufficient  credits,  it  was  in 
compliance  and  did  not  pay  a  civil 
penalty  for  1984. 

For  model  year  1985,  Mercedes  was 
furnished  notice  by  NHTSA  on  May  4. 
1987,  that  it  did  not  achieve  the  level  of 
the  applicable  standard,  and  that  there 
appeared  to  be  insufficient  carry- 
forward credits  available  to  offset  the 
entire  shortfall.  Mercedes  was  provided 
an  opportimity  to  file  a  carry-back  plan 
demonstrating  that  it  would  earn 
sufficient  credits  over  the  following 
three  years  to  offset  the  shortfall. 
Mercedes  did  not  file  a  carry-back  plan. 
Instead,  it  sent  the  agency  a  letter,  dated 
July  6, 1987.  challenging  the  basis  for  the 
preliminary  finding  of  noncompliance. 

In  August  1987.  Mercedes  filed  with 
the  agency  a  petition  for  rulemaking 
requesting  that  the  agency  reduce  both 
the  standard  of  27.0  mpg  for  model  year 
1984  and  the  standard  of  27.5  mpg  for 
model  year  1985  to  26.0  mpg  or  lower. 
Mercedes  indicated  two  bases  for 
granting  its  petition. 

First.  Mercedes  argued  that,  due  to 
events  after  their  establishment,  the 
standards  for  model  years  1984  and  1985 
exceed  the  "maximum  feasible  average 
fuel  economy  level."  Mercedes 
concluded  that  they  are  thus 
"incompatible  with  the  EPCA  and  must 


be  lowered  to  the  actual  maximum 
feasible  level."  The  petitioner  argued 
that,  even  under  the  agency's  own 
current  interpretation  of  "maximum 
feasible,"  the  standards  in  those  years 
were  too  high,  because  two  of  the  major 
domestic  car  manufacturers  with 
substantial  market  shares,  GM  and 
Ford,  did  not  meet  those  standards. 
Because  NHTSA's  rulemaking  notices 
regarding  the  reduction  of  the  model 
year  1986  standard  stated  that  these 
manufacturers  had  used  reasonable 
efforts  to  reach  that  standard,  Mercedes 
contended  that  their  failure  to  reach  the 
1984-5  standards  must  mean  that  those 
standards  also  were  too  high. 

Second,  petitioner  argued  that  the 
agency's  current  interpretation  of 
"maximum  feasible"  is  invalid. 
Mercedes  stated  that  the  agency's 
interpretation  of  "maximum  feasible" 
focuses  on  the  capabilities  of  GM  and 
Ford  to  define  what  is  feasible  for  the 
industry  at  large,  and  disregards  the 
capabilities  and  limitations  of  the  rest  of 
the  industry.  The  agency's  approach, 
according  to  Mercedes,  excludes 
significant  segments  of  the  automobile 
market  and  is  discriminatory.  Mercedes 
argued  that  NHTSA  should  take  into 
account  the  collective  capability  of 
manufacturers  within  each  significant 
market  segment.  The  petitioner 
suggested  that  European  manufacturers, 
and  limited  line  manufacturers,  should 
each  be  treated  as  a  separate  class. 

General  Motors 

General  Motors  was  advised  of  its 
model  year  1985  shortfall  by  NHTSA  in 
a  letter  dated  May  4, 1987.  A  plan  for 
earning  offsetting  credits  in  subsequent 
model  years  was  submitted  by  General 
Motors  on  June  26, 1987,  and  approved 
by  the  NHTSA  Administrator  on 
October  13, 1987. 

General  Motors  filed  its  petition  on 
November  10, 1987.  seeking  amendment 
of  the  model  year  1985  standard  to  26.0 
mpg  or  lower.  General  Motors  provided 
a  somewhat  different  rationale  for  its 
argument,  and  specifically  did  not  join 
Mercedes  in  seeking  amendment  of  the 
1984  standard.  General  Motors'  primary 
argument  focused  on  the  analysis 
conducted  by  NHTSA  in  support  of  its 
decision  to  reduce  the  model  year  1986 
standard,  in  which  NHTSA  concluded 
that  General  Motors  and  Ford  had 
sufficient  plans  to  meet  a  standard  of 
27.5  mpg  for  model  year  1966,  that  they 
had  made  significant  progress  in 
implementing  those  plans,  but  that  they 
were  prevented  by  unforeseen  events 
from  fully  implementing  the  plans. 
General  Motors  argued  that  the  same 
analysis  applies  to  model  year  1985,  and 
stated  that  "the  only  difference  between 


the  two  years  is  that  manufacturers  had 
even  less  time  to  overcome  the 
unforeseeable  by  MY  1985." 

Agency  Response  To  Petitions 

NHTSA  has  decided  to  deny  both 
petitions.  The  agency  does  not  disagree 
that  its  analysis  of  the  reasonable 
efforts  made  by  the  manufacturers  to 
meet  the  1986  standard  has  relevance  to 
the  industry  s  capabilities  for  model 
year  1985.  General  Motors  is  essentially 
correct  in  observing  tha.t  the  only 
difference  between  the  two  years  is  that 
the  industry  had  even  less  time  to 
achieve  the  1985  standard.  NHTSA 
continues  to  believe  that  the  industry  as 
a  whole  had  sufficient  plans  to  meet  the 
27.5  mpg  standard  for  model  year  1986 
and  made  significant  progress  toward 
doing  so,  but  was  prevented  from  fully 
implementing  the  plans  by  unforeseen 
events,  particularly  the  unanticipated 
fall  in  gasoline  prices,  and  attendant 
consumer  demand  for  larger  engines  and 
larger  cars. 

Notwithstanding  the  agency's 
acknowledgement  that,  in  retrospect 
events  in  the  early/mid  1980's  created 
compliance  difficulties  and  may  even 
have  caused  the  model  year  1985 
standard  to  exceed  the  industry's 
capabilities  for  that  year,  the  agency 
does  not  believe  that  this  observation  is 
sufficient  to  justify  a  retroactive 
amendment  particularly  in  the  absence 
of  a  timely  petition  for  rulemaking  from 
the  regulated  industry.  The  agency 
bases  its  decision  primarily  on  a 
determination  that  such  a  retroactive 
amendment  would  be  inconsistent  with 
the  statutory  scheme.  As  to  the 
Mercedes  arguments  about  the  agency's 
interpretation  of  the  statutory  term 
"maximum  feasible,"  the  agency 
reaffirms  its  interpretation. 

/.  The  Authority  To  Amend  is 
Discretionary,  But  Cannot  Be  Exercised 
in  Such  a  Way  as  To  Disturb  the 
Statutory  Scheme 

The  agency  has  stated  on  several 
occasions  that  it  interprets  section  502 
as  providing  the  agency  full  discretion  to 
decide  whether  an  amendment  of  an 
average  fuel  economy  standard  is 
warranted.  Thus,  the  agency  disagrees 
with  the  petitioners'  view  that  the 
agency  has  any  duty  to  amend  the  CAFE 
standards.  Since  Title  V  provides  no 
explicit  guidance  to  the  agency  for 
exercising  its  discretion,  the  agency  is 
limited  only  by  the  APA,  which  directs 
that  agencies  not  act  arbitrarily  or 
capriciously.  (While  not  providing 
guidance  on  the  question  of  whether  to 
amend,  the  statute  does  expressly 
provide  that  an  amendment,  if  made, 
must  be  set  at  the  maximum  feasible 


level.  This  point  is  discussed  more  fully 
below.) 

In  the  absence  of  exphcit  guidance  in 
Title  V  on  the  exercise  of  its  discretion, 
NHTSA  has  looked  to  the  statutory 
scheme  as  a  whole  and  the  APA  to 
determine  whether  it  should  or  could 
amend  a  CAFE  standard  for  a  bygone 
year.  The  agency  has  concluded  that 
such  retroactive  amendment  is 
inconsistent  with  several  aspects  of  the 
statutory  scheme.  First  the  agency 
believes  that  the  statutory  scheme  of 
establishing  annual  standards,  but 
permitting  the  attainment  of  compliance 
through  the  earning  and  applying  of 
credits  to  handle  shortfalls,  is  not 
consistent  with  retroactive  amendment 
of  a  standard  after  the  end  of  the 
applicable  model  year.  Congress 
included  a  one  year  carry-back/carry- 
forward provision  in  Title  V  in  1975  to^ 
provide  tfie  manufacturers  some 
flexibility  in  dealing  with  the  problems 
created  by  falling  short  of  a  standard. 
When  Congress  amended  Title  V  in  1980 
to  extend  the  availability  of  credits  from 
one  year  to  three,  and  provided  for  the 
submission  of  carry-back  plans  for  the 
use  of  credits  in  advance  of  their 
actually  being  earned,  the  legislative 
history  made  it  clear  that  Congress 
believed  it  was  increasing  the 
manufacturers  flexibility  regarding  the 
problems  associated  with  shortfalls.  The 
Senate  Report  stated  that  the  extension 
"to  provide  greater  flexibility  in  the 
application  of  existing  rules  covering 
carry-forward/carry-back  of  civil 
penalties  (sic;  should^iave  read 
"credits")  will  relieve  some  of  the 
burden  of  present  regulation  on 
automobile  manufacturers."  Sen.  Rpt. 
No  96-642,  March  25, 1980,  page  4.  With 
respect  to  the  requirement  for  submittal 
of  a  plan,  the  Report  stated  that: 

submittal  of  such  a  plan  offers  useful 
deterrent  to  a  scenario  (improbable  though  it 
may  be)  in  which  a  manufacturer  might  fail 
over  a  successive  period  of  as  many  as  3 
years  to  meet  each  year's  CAFE  standard  and 
then  appeal  for  economic  relief  from  a 
massive  civil  penalty  accrued  over  that 
period.  Ibid,  page  7. 

The  flexibility  of  carry-forward  and 
carry-back  credits  would  not  have  been 
needed  if  the  agency  could  (or  must,  as 
the  petitions  imply)  retroactively  amend 
standards  to  account  for  industrywide 
shortfalls.  The  fact  that  Congress  did 
extend  the  availability  of  credits 
suggests  that  retroactive  amendment 
was  not  thought  to  be  an  available 
option.  It  further  suggests  that  Congress 
recognized  that  there  would  be  some 
years  in  which  shortfalls  might  occur  for 
a  variety  of  reasons.  Instead  of  directing 
the  agency  to  remedy  such  shortfalls 
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through  retroactive  rulemaking, 
Congress  chose  to  expand  the 
availability  of  credits  to  o^set  these 
potential  shortfalls. 

Other  aspects  of  the  statutory  scheme 
that  would  be  disturbed  by  retroactive 
amendments  are  the  precise  and  narrow 
provisions  for  commencing  a  proceeding 
to  determine  the  existence  of  a 
noncompliance  and  to  assess  civil 
penalties  and  for  mitigation  of  civil 
penalties  in  the  event  that  a  shortfall 
caimot  be  offset  by  credits.  Congress 
chose  to  restrict  this  authority  of  the 
Secretary  of  Transportation  quite 
specifically.  With  respect  to  mitigation 
of  penalties.  Congress  provided  for 
mitigation  in  three  specific  instances 
only,  specifying  express  limitations  on 
the  exercise  of  discretion  in  two  of  the 
instances  and  requiring  consultation 
with  the  Federal  Trade  Commission  in 
the  other  instance.  If  retroactive 
rulemaking  amounted  to  an  indirect 
attempt  by  the  agency  to  remit  penalties, 
it  would  be  contrary  to  the  statutory 
scheme. 

Finally,  the  statutory  scheme  for 
making  refunds  to  manufacturers  for 
civil  penalties  already  paid  would  also 
be  distujrbed  by  retroactive  amendment. 
Sections  507  and  508  together  provide 
that  a  manufacturer  which  has  violated 
a  standard  (i.e..  has  fallen  short  of  a 
standard  and  has  not  obtained  agency 
approval  of  a  plan  projecting  its  earning 
of  sufficient  credits  in  the  three 
following  years  to  completely  offset  its 
shortfall)  must  pay  the  civil  penalty  for 
the  shortfall,  and  later  apply  for  a 
y     partial  refund  in  the  amount  of  any 
credits  actually  earned  during  those 
subsequent  three  years.  The  provision  in 
section  508  regarding  the  refund  of  civil 
penalties  is  the  only  provision  in  Title  V 
dealing  with  that  subject.  Yet.  the 
retroactive  amendment  sought  by  these 
two  petitioners  would  cause  refunds  to 
be  made  in  excess  of  $3  million  to  two 
manufacturers  that  paid  civil  penalties 
for  one  or  both  of  model  years  1984-85. 
These  refunds  would  be  made,  not 
because  those  manufacturers  earned 
credits  in  subsequent  years,  as  the 
statute  contemplates,  but  because  the 
standards  would  have  been  I 

retroactively  amended.  ' 

Further,  reducing  a  standard  for  a 
model  year  after  the  year  is  over  would 
raise  questions  about  equity  of  such  an 
amendment  for  manufacturers  which 
absorbed  the  costs  of  compliance  with 
the  standard  for  a  particular  model  year. 
While  not  directly  disturbing  the 
statutory  scheme  in  the  same  manner  as 
the  examples  above,  these  perceived 
inequities  must  be  considered  by  the 
agency  in  the  context  of  whether  the 


manufacturers  that  did  comply  (with  or 
without  credits)  might  decline  to  make 
efforts  in  the  future,  counting  instead  on 
retroactive  amendment.  If  this  were  to 
occur,  the  statutory  scheme  would 
indeed  be  disturbed. 

In  its  October  1984  decision  amending 
the  model  year  1985  light  truck  CAFE 
standards  (49  FR  41250,  October  22. 
1984),  NfHTSA  concluded  that  "petitions 
to  amend  fuel  economy  standards  must 
be  submitted  in  time  to  permit  necessary 
rulemaking  to  be  completed  prior  to  the 
start  of  the  model  year."  49  FR  at  41255. 
The  agency  relied  on  both  the 
Administrative  Procedure  Act  (APA) 
and  the  statutory  scheme  of  Title  V,  to 
support  its  view  that  courts  would  be 
unlikely  to  imply  authority  to  issue 
retroactive  rules  in  the  context  of  Title 
V.  Ibid. 

General  Motors  now  argues  that 
retroactive  rulemaking  may  be 
permissible  under  the  APA  in  some 
circumstances.  The  agency  agrees,  and 
notes  that  this  issue  is  unsettled  and 
presently  under  consideration  by  the 
Supreme  Court  of  the  United  States. 
Bowen  v.  Georgetown  University 
Hospital.  U.S.  S.Ct.,  No.  87-1079,  peUtion 
for  certiorari  granted  February  29, 1988. 
However,  the  fact  that  retroactive 
rulemaking  may  sometimes  be 
permissible  imder  the  APA  does  not 
mean  that  an  agency  must  adopt  rules 
whose  effect  is  largely,  if  not  entirely, 
retroactive.  Under  the  APA,  an  agency 
decision  to  apply  a  rule  retroactively 
will  be  set  aside  if  it  is  "arbitrary, 
capricious,  an  abuse  of  discretion,  or 
otherwise  not  in  accordance  with  law." 
5  U.S.C.  706(2)(A). 

General  Motors  also  has  argued  that 
an  amendment  to  the  model  year  1985 
standard  has  "future"  (as  well  as 
retroactive)  effect  because  it  could 
influence  the  behavior  of  regulated 
parties  in  model  year  1988  (the  last  year 
in  which  "carry-back"  credits  may  be 
earned  to  offset  MY  1985  shortfalls.)  The 
agency  is  not  persuaded  that  an 
amendment  to  a  standard  for  a  bygone 
model  year  could  be  seen  as  regulating 
the  future  conduct  of  those  parties.  The 
standard  for  any  given  year  regulates 
each  manufacturer  by  requiring  it  to 
produce  a  fleet  of  passenger 
automobiles  in  that  year  which  meets 
the  standard.  The  manufacturer's 
opportunity  to  use  credits  from  other 
years  to  offset  noncompliance  of  the 
given  year's  fleet  with  the  standard  for 
that  year  does  not  alter  the  fact  that  the 
given  year  is  the  period  of  time 
regulated  by  that  standard.  An 
amendment  now  of  the  model  year  1985 
standard  would  not  and  could  not 
regulate  the  conduct  of  any 


manufacturer  during  that  year  since  the 
production  period  for  that  year  is  long 
over.  There  is  no  more  opportunity  for 
the  regulated  parties  to  revise  their 
model  mixes  or  otherwise  change  their 
behavior  in  that  model  year. 

Even  if  the  time  period  during  which 
credits  could  be  earned  were  of  any 
theoretical  significance  in  assessing  the 
prospective  effect  of  making  retroactive 
amendments  to  standards  for  prior 
model  years,  it  is  not  significant  in  this 
case.  Because  these  petitions  were  filed 
so  late,  the  agency  could  not  issue  a 
final  rule  soon  enough  even  to  affect, 
much  less  regulate,  any  future  conduct 
of  the  manufacturers.  The  time  period 
during  which  carry-back  credits  could 
have  been  earned  for  application  to 
model  year  1984  was  virtually  over 
when  Mercedes  filed  its  petition.  As  for 
the  time  period  in  which  to  earn  carry- 
back credits  for  apphcation  to  model 
year  1985.  that  period  would  be  virtually 
over  by  the  summer  of  1988,  which  is 
when  any  final  rule  amending  that 
standard  would  have  been  issued. 

The  agency  also  believes  that  the 
retroactive  reduction  of  standards  is 
inconsistent  with  the  legislative  history 
of  Title  V.  Both  petitioners  argued  that 
the  statute  is  entirely  consistent  with  the 
concept  of  retroactive  amendment, 
citing  particularly  the  absence  of 
express  statutory  prohibitions  or 
deadlines  for  such  amendments,  as 
compared  with  the  express, 
straightforward  provisions  governing  the 
timing  of  amendments  to  increase  the 
standards.  Petitioners  also  suggested, 
erroneously,  that  the  agency  addressed 
the  issue  of  retroactive  amendments  as 
early  as  its  issuance  of  the  model  year 
1981-84  standards  in  1977  and  that  it 
interpreted  Title  V  as  permitting  such 
amendments. 

The  issue  of  retroactive  amendments 
and  the  interpretation  of  legislative 
language  and  history  in  the  context  of  - 
that  issue  were  not  discussed  or  even 
considered  hy  the  agency  in  issuing  the 
model  year  1981-84  standards  or  in 
addressing,  during  the  next  six  years, 
the  issue  of  the  agency's  authority  to 
reduce  those  standards.  Further,  the 
agency  finds  nothing  in  the  record  to 
support  the  petitioners  expansively 
reading  that  1977  agency  statement  or 
any  other  agency  statement  prior  to  1984 
as  an  agency  endorsement  of  reducing  a 
standard  after  the  beginning  of  the 
model  year  to  which  it  applies.  Although 
the  agency's  1977  final  rule  on  the  model 
year  1981-84  standards  staled  that 
amendments  reducing  a  standard  for  a 
model  year  could  be  issued  "at  any 
time,"  there  is  nothing  in  the  preamble 
to  suggest  that  the  agency  had  in  mind 
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retroactive  rulemaking  in  making  that 
statement.  A  more  reasonable  reading  of 
that  statement  is  that  it  merely  took  note 
of  the  substantial  number  of  years 
between  1977  and  the  1981-84  period, 
which  would  permit  extensive 
opportunities  to  consider  issuing  an 
amendment  reducing  one  of  these 
standards,  since  such  amendments 
could  be  made  at  any  time  prior  to  the 
model  year  in  question.  NHTSA  noted 
its  flexibility  in  issuing  amendments  to 
reduce  a  standard  in  contrast  to  the 
requirement  in  section  S02(f)(2]  that 
amendments  raising  standards  be  issued 
18  months  in  advance  of  the  model  year 
in  question.  The  statement  also  served 
to  contrast  the  fiexible  amendment 
authority  with  the  requirement  in 
section  502(a)(3)  rigidly  scheduling  the 
promulgation  of  the  model  year  1981-84 
standards  in  the  first  place.  Finally. 
NHTSA  also  sought  to  contrast  the 
substantial  interval  between  1977  and 
model  years  1981-1984  with  the  much 
shorter  interval  available  to  the 
Environmental  Protection  Agency  in 
considering  whether  to  suspend  the 
model  year  1975  emission  standards,  as 
discussed  in  International  Harvester 
Company  v.  Ruckelshaus,  478  F.  2d  615 
(D.C.Cir.  1973). 

The  issue  of  retroactively  amending  a 
generally  applicable  standard  first  arose 
before  the  agency  in  the  context  of  its 
consideration  of  Ford's  petition  to  lower 
the  model  year  1984-85  light  truck 
standards.  That  petition  was  filed  on 
November  21. 1983.  The  interpretation 
which  the  agency  subsequently  issued 
was  one  of  first  impression.  The 
agency's  conclusion  that  retroactive 
amendments  were  inconsistent  with  the 
legislative  history  of  Title  V  was  first  set 
out  in  its  proposal  to  deny,  as  untimely, 
Ford's  petition  to  reduce  the  model  year 
1984  light  truck  standard,  but  to  grant  its 
petition  to  reduce  the  model  year  1985 
light  truck  standard.  That  proposal  was 
published  May  30, 1984  (49  FR  22516), 
well  in  advance  of  the  beginning  of 
model  year  1985.  The  reasoning 
underlying  the  interpretation  was 
discussed  in  the  May  proposal  and  was 
more  fully  laid  out  in  a  publicly- 
available  August  23, 1984,  letter  from  the 
agency  to  Ms.  Winkler-Doman  of  Ford, 
and  was  reiterated  in  the  agency's 
October  22, 1984  (49  FR  41250)  final  rule 
reducing  the  model  year  1985  light  truck 
standard.  That  notice  set  forth  the 
agency's  interpretation  for  the  benefit  of 
anyone  contemplating  petitioning  in  the 
future  for  retroactive  amendment  of  any 
of  the  fuel  economy  standards.  The 
notice  also  responded  to  Ford's  request 
for  the  agency  to  specify  a  precise  date 
by  which  petitions  to  reduce  a  standard 


must  be  submitted  to  the  agency.  The 
agency  did  not  establish  a  mandatory 
submission  date,  but  did  suggest  that 
proper  agency  consideration  of  a 
petition  to  reduce  a  standard  for  a  given 
model  year  would  be  facilitated  if 
petitions  were  submitted  early  in  the 
calendar  year  in  which  that  model  year 
begins. 

The  agency  here  reaffirms  its  1984 
interpretation  regarding  retroactive 
amendments.  The  D.C.  Circuit  cited  this 
interpretation  in  In  Re:  Center  for  Auto 
Safety,  793  F.2d  1346, 1348  (1986). 
NHTSA  believes  that  the  petitioners 
have  not  stated  any  compelling  reason 
for  changing  that  original  interpretation 
and  that  there  is  insufficient  reason  to 
justify  a  departure  from  the  agency's 
prior  interpretation,  as  required  by 
courts.  See  Motor  Vehicle 
Manufacturers  Association  v.  State 
Farm.  463  U.S.  29,  41-42, 103  S.Ct.  2858, 
77  LEd.2d  443  (1983). 

In  its  1984  interpretation,  the  agency 
noted  that  while  the  statute  does  not 
contain  explicit  language  concerning  an 
amendment  which  lowers  a  CAFE 
standard,  it  does  contain  language  that 
suggests  that  reductions  are  to  be  made 
prospectively,  i.e.,  before  the  beginning 
of  the  model  year  in  question.  The 
agency  cited  arguments  by  Chrysler  that 
amendments  reducing  the  stringency  of 
standards  must  be  made  at  least  18 
months  before  the  beginning  of  the 
model  year  and  that,  therefore,  Ford's 
petition  regarding  model  year  1984-5 
light  truck  standards  was  too  late  with 
respect  to  both  models  years.  Chrysler 
argued  that  section  502(b)  calls  for  18 
months  leadtime  for  any  light  truck 
standards  being  prescribed  and  that 
changes  in  standards  come  within  that 
requirement-  Chrysler  argued  also  that 
the  18  month  requirement  of  section 
502(f)(2)  was  applicable  since  granting 
Ford's  request  would  in  effect  make  the 
standards  more  stringent  for  Chrysler. 
Section  502(f)(2)  applies  to  amendments 
to  passenger  automobile  standards  as 
well  as  those  to  light  truck  standards. 

On  the  other  hand,  there  are  other 
statutory  provisions  that  some  past 
commenters  have  interpreted  to  the 
opposite  effect.  Section  502(f)(1) 
provides  that  amendments  to  the  1981- 
84  car  standards  may  be  made  "from 
time  to  time."  Some  manufacturers  have 
interpreted  that  language  to  indicate 
that  there  is  no  temporal  limitation  on 
amendments  reducing  standards.  They 
have  also  noted  the  absence  of  any 
express  limitation  in  the  statute  on  the 
time  period  in  which  an  amendment 
reducing  a  standard  may  be  adopted. 

To  aid  in  resolving  this  issue,  the 
agency  carefully  examined  the 


legislative  history  of  section  502.  The 
relevant  legislative  history  of  section  502 
is  found  in  the  Conference  Report  on 
EPCA  which  contains  the  following 
discussion: 

Average  fuel  economy  standards 
prescribed  by  the  ST  (Secretary  of 
Transportation]  for  passenger  automobiles  in 
model  years  after  1980,  for  non-passenger 
automobiles,  and  for  passenger  automobiles 
manufactured  by  manufacturers  of  fewer 
than  10.000  passenger  automobiles  may  be 
amended  from  time  to  time  as  long  as  each 
such  amendment  satisfies  the  18  month  rule — 
i.e.,  any  amendment  which  has  the  effect  of 
making  an  average  fuel  economy  standard 
more  stringent  must  fee  promulgated  at  least 
18  months  prior  to  the  beginning  of  the  model 
year  to  which  such  amendment  will  apply. 
An  amendment  which  has  the  effect  of 
making  an  average  fuel  economy  standard 
less  stringent  can  be  promulgated  at  any  time 
prior  to  the  beginning  of  the  model  year  in 
question.  See  Sen.  Rep.  94-516.  94th  Cong., 
1st  Sess.  (1975)  at  157.  (Emphasis  added.) 

The  agency  reaffirms  its  belief  that 
the  language  in  the  legislative  history  is 
clear.  Amendments  increasing 
standards  may  be  made  at  any  time  up 
to  18  months  before  the  model  year, 
while  amendments  reducing  a  standard 
may  be  made  at  any  time  up  to  the 
beginning  of  the  model  year.  If  no  limit 
on  the  timing  of  amendments  reducing 
the  standards  had  been  intended,  the 
second-quoted  sentence  would  have 
ended  with  the  words  "promulgated  at 
any  time." 

As  to  the  petitioners  arguments  about 
the  absence  of  any  express  deadline  in 
Title  V  for  amendments  reducing  a 
standard,  the  agency  notes  that 
deadlines  are  generally  specified  in  Title 
V,  as  in  the  agency's  other  vehicle 
regulatory  statutes,  to  ensure  that  the 
agency  completes  its  rulemaking 
establishing  new  requirements  far 
enough  in  advance  of  the  effective  date 
to  provide  adequate  leadtime  for 
regulated  parties  to  achieve  compliance. 
Although  Title  V  does  not  contain  an 
express  requirement  that  an  amendment 
reducing  a  standard  be  issued  before  the 
beginning  of  the  model  year  to  which  it 
applies,  the  agency  does  not  interpret 
the  fact  of  that  absence  to  indicate  that 
Congress  permits  retroactive 
amendment  of  the  standards.  In  light  of 
the  legislative  history,  it  is  likely  that 
Congress  viewed  a  provision  expressly 
specifying  such  a  deadline  as 
unnecessary. 

General  Motors  made  a  related 
argument  that  the  conference 
committee's  choice  of  the  House's  18- 
month  deadline  for  amendments 
increasing  standards  over  the  Senate's 
18  month  deadline  for  all  amendments 
to  standards  indicates  that  Congress 
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desired  that  there  be  no  deadline  for 
amendments  reducing  standards.  The 
legislative  history  of  Title  V  provides  no 
indication  that  Congress  wanted  to 
authorize  retroactive  rulemaking.  The 
agency  believes  that  the  choice  of  the 
House  version  indicates  only  that 
Congress  recognized  that  no  leadtime 
was  necessary  to  enable  manufacturers 
to  conform  their  conduct  to  a  relaxing 
amendment  and  sought  to  allow  the 
issuance  of  such  amendments  right  up  to 
the  beginning  of  the  model  year.  Cutting 
these  amendments  off  18  months  before 
the  beginning  of  the  model  year  would 
have  been  inconsistent  with  the 
provision  in  the  APA  allowing  a  rule 
relieving  a  restriction  to  become 
effective  immediately  upon  issuance. 

General  Motors  stated  that  the  agency 
has.  on  several  occasions,  amended  a 
CAFE  standard  after  the  beginning  of 
the  model  year  to  which  it  applies  and 
suggested  that  those  actions  indicate 
that  the  agency  does  not  in  fact  regard 
the  beginning  of  the  model  year  as  a 
deadline  for  issuing  an  amendment  that 
relaxes  a  standard.  General  Motors 
argued  further  that  even  if  the  beginning 
of  the  model  year  is  a  deadline 
contemplated  by  Congress,  the 
expiration  of  the  deadline  does  not 
deprive  the  agency  of  its  rulemaking 
authority.  The  rulemaking  actions 
underlying  General  Motors'  arguments 
were  NHTSA's  amendment  of  the  1982 
and  1985  model  year  standards  for  light 
trucks  after  the  beginning  of  the 
respective  model  years  and  the  agency's 
issuance  of  exemptions  from  the 
generally  applicable  standards  for    I 
passenger  automobiles  after  the        ' 
beginning  of  the  model  years  to  v^ch 
they  applied.  As  further  support  for  Hs 
argument  about  the  alleged 
insignificance  of  the  expiration  of  a 
rulemaking  deadline.  General  Motors 
noted  the  agency's  issuance  of  several 
light  truck  standards  after  the  statutcMy 
deadline  of  18  months  before  the 
beginning  of  the  model  year. 

The  1982  amendment  to  the  model 
year  1962  light  truck  standard  is 
distinguishable  from  the  amendments 
sought  by  the  petitioners  in  that  the 
amendment  did  not  reduce  that 
standard.  The  amendment  which  added 
an  alternative  compliance  option  for 
model  year  1982  li^t  trucks,  did  not 
reduce  the  level  of  average  fuel 
economy  that  a  manufacturer  would  be 
required  to  achieve.  The  stringency  of 
the  standard  therefore  remained 
unchanged.  (February  18, 1982;  47  FR 
7245,  7247.) 

At  the  time  of  its  issuance,  the  agency 
believed  that  the  October  16, 1984 
amendment  to  the  model  year  1985  light 


truck  standard  was  timely.  This  belief 
was  based  on  the  fact  that  the 
amendment  was  issued  during  the  first 
month  of  fall,  and  that  a  model  year  was 
then  viewed  as  starting  for  the  industry 
as  a  whole  at  some  undefined  point 
during  in  the  fall  [Center  for  Auto  Safety 
V.  NHTSA.  710  F.2d  842  (D.C  Cir.  1983)), 
In  that  case,  the  court  applied  the  APA 
definition  of  "rule"  in  determining  that 
the  withdrawal  of  an  advance  notice  of 
proposed  rulemaking  regarding  CAFE 
standards  constituted  a  rule  as  that  term 
is  used  in  the  Title  V  provision 
subjecting  rules  to  judicial  review  in 
accordance  with  the  APA.  In  In  Re 
Center  for  Auto  Safety,  793  F.2d  1346, 
1349  (D.C.Cir.  1986),  the  Court  of 
Appeals  for  the  D.C.  Circuit 
subsequently  found  that  the  industry 
model  year  is  traditionally  thought  to 
begin  on  October  1.  Even  if  October  1  is 
to  be  regarded  as  the  beginning  of  the 
industry  model  year,  the  interval 
between  that  date  and  October  16  is  de 
minimis.  The  resultant  adverse  effect  on 
the  statutory  scheme  of  issuing  a 
standard  at  the  end  of  that  interval  is 
likewise  de  minimis. 

General  Motors  suggested  Hiat  In  Re 
Center  for  Auto  Safety  can  be  viewed  as 
upholding  the  1985  and  1986  standards 
for  light  trucks  notwithstanding  the 
Court's  viewing  both  actions  as 
untimely.  NHTSA  beheves  that  the 
expiration  of  a  statutory  deadline  does 
not.  in  and  of  itself,  deprive  an  agency  of 
the  ability  to  carry  out  a  mandatory  duty 
to  establish  light  truck  CAFE  standards. 
However,  NHTSA  doe&not  believe  that 
In  Re  Center  for  Auto  Safety  stands  for 
the  proposition  that  the  agency  may 
freely  exercise  its  discretionary 
rulemaking  authority  after  the  expiration 
of  a  deadline  for  exercising  it  "That 
question  was  not  directly  at  issue  in  that 
case.  Further,  the  Court's  disapproval  of 
post-deadline  rulemaking  actions  is 
clear.  The  Court  noted  that  the 
amendment  to  the  MY  1985  light  truck 
standards  was  issued  after  the 
beginning  of  the  model  year  (793  F.2d  at 
1349)  and  characterized  the  agency's 
missing  of  the  18-month  statutory 
deadline  as  both  illegal  and 
unreasonable.  The  Court  stated  further 
that: 

As  the  model  year  approaches,  the  agency 
loses  the  capacity  to  do  anything  more  than 
rubberstamp  the  fuel  economy  levels 
projected  by  the  manufacturers  unless  it 
wishes  to  risk  economic  dislocation.  When 
the  agency's  role  descends  to  this  level  not 
only  is  NHTSA's  credibility  impaired,  but 
EPCA's  system  of  mandatory  standards 
becomes  meaningless.  {IbJd.  at  1354.) 

This  disapproving  view  of  the  agency's 
missing  a  statutory  deadlme  for  the 
mandatory  establishment  of  light  truck 


CAFE  standards  does  not  supply  any 
support  for  the  notion  that  the  agency 
could  freely  ignore  a  deadline  for  the 
discretionary  act  of  amending 
standards,  particularly  in  the  case  of  an 
amendment  that  would  (as  in  the  case  of 
the  amendments  sought  here  by 
petitioners)  be  issued  not  during  the  first 
month  of  the  model  year  in  question  (as 
in  the  case  of  the  amendment  of  the  1985 
model  year  standard),  but  years  later. 

As  to  the  granting  of  exemptions  and 
setting  of  alternative  standards  for  low 
volume  manufacturers,  the  agency 
believes  the  difference  between 
providing  a  low  volume  manufacturer 
with  an  exemption  from  the  generally 
applicable  standards  and  amending 
those  standards  as  they  apply  to  the 
nonexempt  manufacturers  is  significant. 
Low  volume  manufacturer  exemptions 
are  contemplated  by  the  statute. 
Granting  even  retroactive  exemptions  , 
does  not  distiui)  the  statutory  scheme  of 
Title  V.  The  low  volume  manufacturers 
accoimt  for  only  a  small  fraction  of  one 
percent  of  the  total  annual  production  of 
passenger  automobiles  and  each 
exemption  is  applicable  only  to  one 
specific  manufacturer.  Granting  the  low 
volume  exemptions  leaves  undisturbed 
the  statutory  scheme  for  establishing 
and  enforcing  industry-wide  CAFE 
standards  for  the  manufacturers 
representing  the  remaining  99  plus 
percent  of  total  annual  production.  The 
conference  report  language  cited  above 
regarding  the  timing  of  amendments  that 
reduce  standards  applies  only  to 
amendments  reducing  the  generally 
applicable  standards. 

//.  Even  if  the  Agency  Concluded  That 
Retroactive  Amendment  Were 
Consistent  With  the  Statutory  Scheme, 
It  Would  Have  to  Establish  the  "New" 
Standard  at  the  Maximum  Feasible 
Level 

Both  petitioners  have  suggested  that 
the  appropriate  CAFE  standard  for  1985 
is  26.0  mpg  "or  lower,"  notwithstanding 
the  fact  that  neither  General  Motors  nor 
Mercedes  reached  the  26.0  level  that 
year.  Mercedes  makes  the  same 
suggestion  for  the  1964  standard.  In  fact 
General  Motors'  CAFE  for  1965  was  25.8; 
while  Mercedes'  CAFE  that  year  was 
23.6  mpg.  It  is  not  clear  why  the 
petitioners  suggested  a  range  of  levels, 
some  of  which  are  above  t^  CAFE 
levels  they  actually  achieved.  While 
reducing  the  standards,  but  not  as  far  as 
the  levels  actually  achieved,  would 
certainly  make  it  easier  for  petitioners 
and  others  to  offset  the  remaining 
(smaller)  shortfall  with  available  credits, 
this  agency  has  consistently  declined  to 
consider  the  availability  of  credits  (or 


conversely,  the  need  for  credits)  in  its 
annual  standard  setting.  See  Center  for 
Auto  Safety  v.  Claybrook,  627  F.2d  346. 
at  348  (D.C.Cir.  1980)  on  the  related 
issued  of  considering  the  ability  to  pay 
civil  penalties.  Thus,  the  agency  could 
not'establish  a  standard  of  26.0  mpg 
merely  because  petitioners  have  enough 
credits  to  offset  the  remaining  shortfaU. 
The  agency  notes  that  the  petitioners 
might  have  suggested  an  amended 
standard  of  26.0  mpg,  as  opposed  to 
some  lower  standard,  because  of 
tmcertainty  over  whether  the  agency 
retains  its  authority  to  set  passenger 
automobile  standards  beloyv  26.0  in  the 
wake  of  the  Supreme  Court's  decision  in 
Immigration  and  Naturalization  Service 
V.  Chadha,  462  U.S.  919  (1983),  regarding 
legislative  vetoes.  Section  502(a)(4) 
provided  that  amendments  setting  a 
standard  for  1985  or  any  year  thereafter 
outside  the  26.0  to  27.5  mpg  range  were 
subject  to  a  legislative  veto.  However, 
such  legislative  vetoes  were  declared 
tmconstitutional  in  Chadha.  There  is  a 
difference  of  opinion  whether  the 
legislative  veto  provision  in  section 
502(a)(4)  is  fully  severable  fix>m  the 
language  in  the  balance  of  that  section 
authorizing  amendment  of  the  standard 
for  1985  or  any  year  thereafter  to 
whatever  level  is  found  by  the  agency  to 
be  the  maximum  feasible  level.  Some 
commenters  in  past  fuel  economy 
riilemakings  have  suggested  that  the 
veto  is  not  fully  severable.  However,  as 
Mercedes  noted  in  its  petition,  the 
Department  of  Justice  has  previously 
advised  this  agency  that  it  had  readied 
the  opposite  conclusion. 

In  suggesting  26.0  mpg,  the  same  as 
the  level  of  the  amended  standards  for 
model  years  1986-88.  petitioners  have 
not  suggested  a  new  analytical  approach 
to  the  determination  of  "maximum 
feasible,"  nor  is  there  any  reason  to 
believe  that  26.0  mpg  would  be  the 
industry-wide  "maximum  feasible"  level 
for  1984  or  1985.  In  establishing  a  new 
standard  for  model  year  1984  or  1985, 
the  agency  would  not  be  able  simply  to 
use  the  result  (i.e.,  the  establishment  of 
amended  standards  of  26.0  mpg)  or  even 
the  methodology  of  the  rulemaking 
proceedings  it  conducted  in  1965  and 
1986  to  reduce  the  model  year  1986-88 
standards.  Those  results  and  the 
methodology  were  peciiliarly  suited  to 
the  particulu  circumstances  of  those 
model  years  and  to  the  timing  of  the 
amendments  in  relation  to  those  model 
years. 

The  agency  disagrees  with  Mercedes' 
suggestion  that  the  level  of  CAFE 
actually  achieved  by  the  manufacturers 
in.model  year  1984-85  provides,  by 
itself,  an  appropriate  or  reliable  guide  to 


determining  the  maximum  feasible  level 
of  CAFE  for  those  years.  The  agency 
could  not  simply  adopt  the  level  of 
actual  achievement  as  the  maximum 
feasible  level.  For  the  agency  to  take 
that  approach  would  be  to 
"rubberstamp"  the  decisions  of  the 
manufacturers  instead  of  making  an 
independent  determination  about  the 
manufacturers'  capabilities.  The  issue 
that  must  be. resolved  by  the  agency  is 
not  only  what  the  maniifacturers  in  fact 
achieved,  but  also  whether  they  could 
have  accomplished  more. 

To  the  extent  that  the  various 
manufacturers  achieved  significantly 
different  levels  of  CAFE  in  a  given  year, 
the  issue  whether  the  level  achieved  by 
the  manufacturers  with  lower  CAFE 
represents  the  maximum  they  could 
have  achieved  becomes  even  more 
important  The  agency  observes  that 
while  both  petitioners  fell  below  even 
the  26.0  level  for  model  year  1985,  Ford 
achieved  26.6  mpg  that  year. 

Even  if  actual  industry  achievement 
were  an  appropriate  departure  point  for 
an  analysis  of  the  proper  level,  it  does 
not  appear  that  a  level  of  26.0  mpg 
would  sustain  analytic  review.  General 
Motors  suggested  that  the  agency  should 
apply  its  own  methodology  explained  in 
the  decisions  to  reduce  the  standards  for 
model  years  1986-1988.  That 
methodology  consisted  of: 

first  evaluating  the  maximum  feasible 
average  fuel  economy  level  that 
manufacturers  are  now  capable  of  achieving 
'  *  *,  taking  into  account  the  four  factors  of 
section  502(e)  and  second,  to  the  extent  that 
level  is  determined  to  be  below  27.5  mpg. 
assessing  the  sufficiency  of  manufacturers' 
efforts  to  meet  the  27.5  standard,  in  light  of 
the  information  available  to  manufacturers  at 
the  time  fuel  economy  product  decisions  were 
being  made  and  the  four  factors  of  section 
S02(e).  (October  4, 1885:  SO  FR  40528.  40533) 

The  "reasonable  efforts"  test 
regarding  the  sufficiency  of  the 
manufacturers'  compliance  efforts  to 
date  was  adopted  by  the  agency  in  its 
belief  that  it  would  be  an  abuse  of 
discretion  to  reduce  a  CAFE  standard  if 
a  current  inability  to  meet  such  standard 
simply  resulted  from  the  regulated 
industry's  previously  declining  to  take 
sufficient  steps  to  meet  the  standard. 
Reducing  a  standard  based  on  an 
inability  of  that  origin  would  be 
inconsistent  with  Title  V's  mandate  for 
a  program  of  maximum  feasible  CAFE 
standards. 

General  Motors'  petition  states  that 
application  of  this  methodology  dictates 
that  the  model  year  1985  standard 
should  be  amended  to  26.0  mpg  or  lower. 
However,  the  petitioner  may  have 
misapprehended  the  agency's  reliance 
on  the  "reasonable  efforts"  test  In  other 


proceedings,  the  agency's  analysis  of 
"reasonable  efforts"  was  a  factor  in 
deciding  whether  to  amend  at  all,  but 
was  not  used  by  the  agency  in  selecting 
a  particular  level  at  which  to  set  an 
amended  standard.  Instead,  the  agency    ~ 
determined  the  new  "maximum 
feasible"  fuel  economy  level,  as 
specified  in  section  502(e),  by  assessing 
the  manufacturers'  capabilities  for  fuel 
economy  improvement  in  the  remaining 
time  available  to  the  manufacturers. 

Obviously,  the  concept  of 
"improvements  in  the  time  remaining"  is 
not  relevant  in  the  context  of  retroactive 
rulemaking,  since  there  is  no  "time 
remaining"  in  which  to  make 
improvements.  However,  it  is  not  clear 
what  analytical  approach  would  take  its 
place,  nor  have  petitioners  suggested 
any.  For  example,  the  agency's 
consideration  of  the  "economic 
practicability"  criterion  has  focused  on 
the  costs  of  complying  with  the  standard 
in  a  particular  year,  without  regard  to 
available  credits.  This  analysis  does  not 
work  with  a  retroactive  assessment  of 
"maximum  feasible,"  since  the 
petitioners  did  not  comply,  and  since  it 
is  now  impossible  to  incur  any  costs  (or 
restrict  any  products)  in  order  to  comply 
in  a  model  year  that  has  already  ended. 
The  agency  acknowledges  that  there 
could  be  costs  associated  with 
generating  credits  in  later  years  in  order 
to  offset  the  1965  shortfall,  but 
consistent  with  its  longstanding 
practice,  it  has  not  considered  the  need 
for,  or  availability  of,  credits  in 
assessing  the  "economic  practicability" 
of  a  particular  standard  for  model  year 
1985. 

The  agency  is  not  however,  declining 
to  amend  merely  because  it  would  have 
to  determine  the  "maximum  feasible" 
level  for  model  year  1985  independent  of 
the  determination  already  made  for 
model  year  1986  or  because  it  would  be 
hard  to  make  the  determination  for 
model  year  1985.  The  agency  cites  the 
analytical  difficulties  only  as  support  for 
its  argument  that  the  statutory  framers 
did  not  contemplate  retroactive 
rulemaking  when  they  drafted  the  law. 
NHTSA  notes,  however,  that  any 
retroactive  standard  setting  that 
purported  to  have  analytic  support 
(instead  of  standard  setting  based  on 
merely  accepting  actual  achievement  by 
the  industry  as  die  definition  of 
"maximum  feasible.")  would  necessarily 
involve  the  agency  in  the  sort  of 
"second-guessing"  after-the-fact  that  it 
tried  to  avoid  In  the  model  year  1986- 
1988  proceedings.  As  NHTSA  noted  in 
those  proceedings,  it  is  easy  to  reflect 
from  today's  vantage  point  on  choices 
that  the  manufacturers  could  have  made 
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in  the  early  1980*8  in  order  to  meet  die 
standard  by  1984  and  1985.  The  agency 
declined  to  judge  manufacturers'  choices 
about  product  actions  with  20-20 
hindsight,  however,  deeming  that 
"inappropriate"  (50  FR  40528,  40533; 
October  4, 1985).  NHTSA  could  not  1 
avoid  that  kind  of  "inappropriate"  I 
second-guessing  if  it  were  to  grant  these 
petitions,  since  it  would  have  to       i 
determine  independently  what  the 
correct  "maximum  feasible"  level  was. 

///.  The  Agency's  Reaffirms  Its  View  of 
the  Meaning  of  "Maximum  Feasible 
Fuel  Economy  Level"  1 

Mercedes  argued  in  its  petition  thfat 
NHTSA's  interpretation  of  the  statutory 
concept  of  "maximum  feasible"  is    I 
invaUd  under  Title  V.  because  it       I 
concentrates  on  those  manufacturers 
with  substantial  market  share  and 
excludes  significant  segments  of  the 
market,  i.e  ,  European  manufacturers 
and  limited  line  manufacturers,  from 
consideration.  As  a  result,  Mercedes 
said,  these  manufacturers  are  forced  to 
choose  between  taking  drastic  product 
actions  in  an  attempt  to  comply  or 
paying  civil  penalties.  The  petitioner 
stated  that  the  agency:  I 

Should  take  into  account  the  collective 
ability  of  manufacturers  within  each 
significant  market  segment,  including 
European  manufacturers,  as  a  class,  and 
limited  line  manufacturers,  as  a  class. 


Mercedes  argued  further  that  the 
agency's  interpretation  discriminates 
against  European  and  limited  line     i 
manufactiu-ers  and  violates  the         ! 
provision  in  the  Trade  Agreement  Act  of 
1979  regarding  the  application  of 
standards  in  such  a  way  as  to  create 
unnecessary  obstacles  to  foreign  trade. 
Finally,  the  petitioner  said  that  the 
agency  should  consider  the  relationship 
between  safety  and  vehicle  size  and 
weight  in  determining  the  maximum 
feasible  level  of  CAFE  for  model  years 
1984-85. 

The  statute  requires  that,  for  each 
model  year,  there  be  a  single  standard 
for  all  passenger  automobile  I 

manufacturers  not  exempted  under 
section  502(c).  UnUke  section  502(b) ' 
regarding  light  trucks,  section  502(a) 
does  not  authorize  the  separation  of  the 
passenger  automobile  fleet  into  different 
classes  or  the  setting  of  different 
standards  for  those  classes. 

Section  502  does  not  expressly  state 
whether  the  concept  of  feasibiUty  is  to 
be  determined  in  setting  passenger 
automobile  standards  on  a 
manufacturer-by-manufacturer  basis  or 
on  an  industrywide  basis.  The  agency 
has  therefore  consulted  the  legislative 
history  of  Title  V  for  indications  of 


congressional  intent  that  would  aid  in 
resolving  this  question.  The  conference 
report  accompanying  Title  V  states,  with 
respect  to  determining  the  nuudmtun 
feasible  average  fuel  economy  level: 

Such  determination  should  therefore  take 
industrywide  considerations  into  account 
For  example,  a  determination  of  mavimnp^ 
feasible  average  fuel  economy  should  not  t>e 
keyed  to  the  single  manufacturer  which  might 
have  the  most  difficulty  achieving  a  given 
level  of  average  fuel  economy.  Rather,  the 
[Administrator]  must  weigh  the  benefits  to 
the  nation  of  a  higher  average  fuel  economy 
standard  against  the  difficulties  of  individual 
automobile  manufacturers.  Such  difficulties, 
however,  should  t>e  given  appropriate  weight 
in  setting  the  standard  in  light  of  the  small 
number  of  domestic  automobile 
manufacturers  that  currently  exist  and  the 
possible  implications  for  the  national 
economy  and  for  reduced  competition 
associated  with  a  severe  strain  on  any 
manufacturer.  However,  it  should  also  be 
noted  that  provision  has  been  made  for 
granting  relief  from  penalties  under  section 
508(b)  in  situations  where  competition  will 
suffer  significantly  if  penalties  are  imposed. 
(S.  Rep.  No.  94-516,  94th  Cong,  1st  Sess. 
(1975)  p.  154-56) 

NHTSA  has  construed  this  language 
many  times.  For  example,  as  NHTSA 
stated  in  the  1977  notice  estabhshing  the 
model  year  1981-84  standards  for 
passenger  automobiles.  Congress  did 
not  intend  that  standards  simply  be  set 
at  the  level  of  the  single  least  capable 
manufacturer.  Setting  standards  in  that 
fashion  would  have  made  achievement 
of  Congress'  goals  for  substantial  fuel 
economy  improvement  extremely 
difficult,  if  not  impossible  from  the  start. 
For  example,  the  entire  statutory  scheme 
could  have  been  frustrated  by  setting 
the  standards  at  the  level  of  a  small 
(e.g.,  market  share  of  several  tenths  of 
one  percent)  manufacturer  whose 
capabihty  was  19  mpg.  Such  standards 
would  have  negated  the  abihty  of  the 
statute  to  secure  any  significant 
improvements  in  industry-wide  fuel 
economy.  On  the  other  hand,  the 
conference  report  suggests  that  the 
agency  must  give  some  consideration  to 
the  potential  effects  on  the  national 
economy  that  would  be  associated  with 
the  particular  difficulties  of  individual 
manufacturers,  especially  the  domestic 
manufacturers. 

In  construing  the  conference  report's 
discussion  of  balancing  in  the 
rulemaking  to  establish  the  model  year 
1981-84  standards,  the  agency  noted 
that  the  average  fuel  economy  levels  of 
most  foreign  manufacturers  were  higher 
than  those  of  the  domestic 
manufacturers  at  the  time  of  the 
rulemaking.  According  to  the  data  used 
in  estabhshing  these  standards,  most 
foreign  manufacturers  needed  only  to 


maintain  or  marginally  improve  their 
average  fuel  economy  in  order  to  comply 
with  those  standards.  Most  of  the 
methods  available  to  domestic 
manufacturers  for  improving  fuel 
economy  were  also  available  to  the 
foreign  manufacturers.  The  agency 
projected  that  the  standards  were 
clearly  feasible  in  all  years  for  three  of 
the  four  domestic  manufacturers  (the 
exception  being  American  Motors),  for 
seven  of  ten  European  manufacturers 
(the  exceptions  being  Mercedes.  BMW. 
and  Volvo)  and  for  12  of  the  15  foreign 
manufacturers. 

NHTSA  noted  that,  in  making  its 
projections  for  1981-84,  Mercedes  relied 
primarily  on  the  single  method  of 
increasing  the  percentage  of  diesel- 
powered  cars  in  its  fleet.  Mercedes 
placed  little  reliance  on  other  methods. 
For  example,  Mercedes'  projections 
were  based  on  relatively  UtUe  weight 
reduction.  (See  42  FR  33534:  at  33549) 

In  interpreting  the  conference  report 
language  since  then,  the  agency  has 
adopted  the  position  that  the  standards 
should  not  be  set  above  the  capability  of 
the  least  capable  manufactmer  with  a 
substantial  share  of  the  market  (50  FR 
29912,  at  29923)  In  the  fmal  rule  reducing 
the  model  year  1986  standard,  and  again 
in  the  final  rule  reducing  the  model  year 
1987-88  standards,  the  agency 
concluded  that  the  particular 
compliance  difficulties  of  several  of  the 
European  manufacturers  did  not  justify 
a  standard  set  far  below  the  capabilities 
of  the  other  manufacturers. 

NHTSA  continues  to  beheve  that  its 
interpretation  is  correct.  In  the  mid- 
1980'8,  as  in  the  late  1970's  when  the 
model  year  1981-84  standards  were 
established,  those  several  European 
manufacturers  produced  only  about  two 
to  three  percent  of  the  passenger  cars 
sold  in  the  U.S. 

At  the  same  time  Mercedes  suggested 
that  the  agency  follow  its  current 
interpretation  of  "maximum  feasible" 
and  set  the  model  year  1984-85 
standards  in  accordance  with  the 
capabihty  of  the  least  capable  of  the 
manufacturers  with  a  substantial  maricet 
share,  Mercedes  suggested  also  that 
following  the  agency's  interpretation 
would  discriminate  against  European 
and  limited  line  maniilacturers.  'Those 
manufacturers  are  generaUy  smaller  and 
often  less  capable  than  the  "least 
capable  of  the  manufacturers  with  a 
substantial  market  share."  The  agency 
does  not  believe  that  the  petitioner's 
suggestion  of  discrimination  has  merit.  If 
the  model  year  1984-85  standards  were 
changed  in  the  fashion  suggested  by 
Mercedes,  they  would  be  below  the 
CAFE  of  most  European  and  limited  line 


manufacturers.  If  the  model  year  1984 
standard  were  set  at  the  24.9  mpg  level 
achieved  by  General  Motors  for  that 
year,  the  standard  would  be  above 
Jaguar's  level,  bat  below  that  achieved 
by  Peugeot  Saab,  Mercedes.  Alfa- 
Romeo,  and  Volkswagen.  If  the  model 
year  1985  standard  were  set  at  the  25.8 
level  achieved  by  General  Motors  for 
that  year,  the  standard  would  be  above 
the  levels  of  Jaguar.  Mercedes,  and 
Peugeot  but  below  those  of  Porsche. 
BMW.  Saab,  Volvo,  Alfa-Romeo  and 
Volkswagen. 

As  to  Mercedes'  suggestion  about 
considering  the  relationship  of  safety  to 
vehicle  size  and  weight  in  reducing  the 
model  year  1984-85  standards,  the 
agency  notes  that  size  and  weight  of  the 
model  year  1984-85  passenger 
automobiles  woidd  not  be  affected  by 
any  change  now  in  those  stanthurds. 


because  those  vehicles  were  built  and 
sold  long  ago.  Consequently,  even  if  the 
agency  agreed  that  the  safety  of  those 
vehicles  would  be  theoretically  affected 
by  the  CAFE  level,  safety  could  not  now 
be  enhanced  by  retroactively  reducing 
those  standards.  For  a  further  discussion 
of  NHTSA's  views  regarding  the 
relationship  of  safety  and  CAFE 
standards,  see  the  flnal  rule  reducing  the 
model  year  1987-88  standards  for 
passenger  automobiles  (October  6, 1984; 
51  FR  35594,  at  35612-35613). 

NHTSA  also  notes  that  Mercedes' 
arguments  regarding  the  interpretation 
of  "maximum  feasible"  are  directed  at 
methodology  and  conclusions  reached  in 
the  agency's  rulemakings  to  reduce  the 
model  year  1986-88  standards,  and  thus, 
are  outside  the  scope  of  Mercedes' 
petition  to  reduce  the  model  year  1984- 
85  standards.  Although  the  reduction  of 


the  model  year  1986-88  standards  has 
been  challenged  in  court,  Mercedes  did 
not  join  that  challenge.  When  the  model 
year  1984  standard  was  set  the  agency 
acknowledged  that  the  standard  was 
higher  than  the  projected  capability  of 
Mercedes  (among  others).  (See  the  flnal 
rule  establishing  the  model  year  1981- 
1984  CAFE  standards,  fune  30, 1977;  42 
FR  33534,  33549).  Mercedes  similarly  did 
not  seek  judicial  review  of  that  rule.  Of 
course,  the  model  year  1985  standard 
was  set  by  statute,  and  did  not  take 
account  of  any  particular  manufacturer's 
projected  capability  for  that  year. 

(15  U.S.C  20002;  delegation  of  authority  at  49 
CFR1.S0) 

Date:  April  25, 19B8. 
Diane  K.  Steed, 
Administrator. 

[FR  Doc.  88-9342  Filed  4-25-88: 12KM  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  mles  that  are  appiicabte  to  ttw 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  de(egatiof»  of   i 
authority,  filing  of  petitions  and  I 

applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Administration;  Public 
Meeting  | 

Summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L  No. 
92-463),  notice  is  hereby  given  of  a 
meeting  of  the  Special  Committee  on 
Financial  Services  of  the  Administrative 
Conference  of  the  United  States.  The 
Committee  has  scheduled  this  meeting 
to  develop  proposed  recommendations 
dealing  with  Implementation  of  the  Bank 
Holding  Company  Act:  the  Adjudicatory 
Procedures  of  the  Federal  Reserve 
Board,  based  upon  a  study  by  Professor 
Alfred  C.  Aman,  Jr.,  of  Cornell 
University  Law  School;  and  the 
Administrative  Adjudication  of  Claims 
Against  Savings  Institution 
Receiverships,  based  upon  a  study  by 
Professor  Lawrence  G.  Baxter  of  Duke 
University  School  of  Law.  Copies  of  the 
Committee's  report  may  be  obtained 
from  the  contact  person  named  in  this 
notice.  1 

date:  Friday,  May  6, 1988  at  2:00  p.ia. 

Location:  Administrative  Conference 
of  the  United  States,  2120  L  Street.  NW.. 
Suite  500,  Washington,  DC  20037. 

Public  Participation:  Committee 
meetings  are  open  to  the  interested 
public,  but  limited  to  the  space 
available.  Persons  wishing  to  attend 
should  notify  the  contact  person  at  least 
two  days  prior  to  the  meeting.  The 
committee  chairman  may  permit 
members  of  the  public  to  present  oral 
statements  at  the  meetings.  Any  member 
of  the  public  may  Hie  a  written 
statement  with  the  committee  before, 
during,  or  after  the  meeting.  Minutes  of 
the  meeting  will  be  available  on  request. 

FOR  FURTHER  INFORMATION  CONTACT. 

Brian  C.  Murphy,  Office  of  the 
Chairman,  Administrative  Conference  of 
the  United  States,  2120  L  Street  NW.. 


Suite  500,  Washington,  DC  20037. 

Telephone:  (202)  254-7020. 

Jeffrey  S.  Lubbers, 

Research  Director. 

(FR  Doc.  88-0472  Filed  4-27-88;  8:45  am] 

SIUJNG  COOC  611<M>1-II 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Rapid  River  Roadless  Area; 
Environmental  Impact  Statement 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
Enviroimiental  Impact  Statement. 

summary:  The  Department  of 
Agriculture,  Forest  Service  will  prepare 
an  enviroimiental  impact  statement  for 
proposed  development  within  the  Rapid 
River  Roadless  area  which  is  within  the 
New  Meadows  Ranger  District  and  the 
Council  Ranger  District.  Development  is 
the  established  direction  in  the  preferred 
alternative  of  the  Payette  Forest  Plan. 
Development  alternatives  were 
reviewed  by  the  pubUc  earlier  in  the 
Payette  Draft  Forest  Plan. 

A  range  of  alternatives  for  this  area 
will  be  considered.  One  of  these  will  be 
nondevelopment  of  the  site.  Other 
alternatives  will  consider  development 
designs  for  timber  production,  wildlife 
and  fishery  habitat  activities,  and 
recreation  opportunities. 

Federal,  State,  and  local  agencies; 
potential  users  of  the  area;  and  other 
individuals  or  organizations  who  may  be 
interested  in,  or  affected  by,  the  decision 
will  be  invited  to  participate  in  the 
scoping  process.  This  process  will 
include: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
previous  environmental  review. 

4.  Determination  of  potential 
cooperating  agencies  and  assignment  of 
responsibilities. 

The  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  will  be 
invited  to  participate  as  a  cooperating 
agency  to  evaluate  potential  impacts  on 
threatened  and  endangered  species 
habitat  if  any  such  species  are  found  to 
exist  in  the  area. 

Philip  Jahn,  Council  District  Ranger, 
and  Pete  Walker,  New  Meadows 


District  Ranger,  are  the  responsible 
officials. 

The  analysis  is  expected  to  take  about 
eight  months.  The  draft  environmental 
impact  statement  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  and  to  be  available  for  review 
by  July  1988.  At  that  time  EPA  will 
publish  a  notice  of  availability  of  the 
DEIS  in  the  Federal  Register.  The 
comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the  EPA  notice  of 
availability  appears  in  the  Federal 
Register,  llie  final  environmental  impact 
statement  is  scheduled  to  be  completed 
by  October  1988. 

DATE:  Written  comments  and 
suggestions  concerning  the  scope  of  the 
analysis  should  be  sent  to  Veto ). 
LaSalle.  Forest  Supervisor,  Payette 
National  Forest.  P.O.  Box  1028,  McCall. 
ID  83638,  by  June  3. 

FOR  FURTHER  INFORMATION  CONTACT 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Phil  Oilman, 
Branch  Chief,  Planning,  Programming, 
and  Information,  Payette  National 
Forest,  phone  208-634-8151. 
PhilGilman. 

Branch  Chief,  Planning,  Programming,  and 
Information. 

Date:  April  22, 1988. 

(FR  Doc.  88-9481  Filed  4-27-88:  8:45  am] 

BILUNO  COOC  M10-11-M 


Rural  Electrification  Administration 

MIdstate  Electric  Cooperative,  Inc; 
nnding  of  No  Significant  Impact 

agency:  Rural  Electrification 
Administration,  USDA. 

action:  Finding  of  no  significant  impact. 

summary:  Notice  is  hereby  given  that 
the  Rural  Electrification  Administration 
(REA),  pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  the  Council  on  Environmental 
Quality  Regulations  (40  CFR  Parts  1500- 
1508),  and  REA  Environmental  Policy 
and  Procedures  (7  CFR  Part  1794),  has 
made  a  Finding  of  No  Significant  Impact 
(FONSI)  with  respect  to  the  construction 
of  118.4  km  (74  miles)  of  115  kV 
transmission  line  by  Midstate  Electric 
Cooperative,  Inc.  (Midstate),  and 
Bonneville  Power  Administration  (BPA). 


The  proposed  facility  would  be 
constructed  in  Deschutes,  iGamath  and 
Lake  Counties,  Oregon. 

FOR  FURTHER  INFORMATION  CONTACT 

REA's  FONSI  and  BPA's  Environmental 
Assessment  (EA)  may  be  reviewed  at 
the  office  of  the  Director,  Southwest 
Area — Electric  Room  0207.  South 
Agriculture  Building,  Rural 
Electrification  Administration. 
Washington,  DC  20250,  telephone  (202) 
382-8848;  or  at  the  office  of  Midstate 
Electric  Cooperative,  Inc..  (Ms.  Peggy 
Spieger,  President),  P.O.  Box  127,  La 
Pine,  Oregon  97739,  telephone  (503)  536- 
2126,  during  regular  business  hours. 
Copies  of  the  FONSI  can  be  obtained 
from  either  of  the  contacts  listed  above. 
Any  comments  or  questions  should  be 
directed  to  the  REA  contact. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Air  Force  (USAF)  has  selected  the 
Buffalo  Flats  site  to  locate  the 
transmitter  component  of  its  West  Coast 
Over-the-Horizon  Backscatter  radar 
system.  TTie  system  requires  two 
independent  sources  of  power.  Midstate 
and  BPA's  proposed  transmission  line 
from  the  La  Pine  Substation  to  Buffalo 
Flats  site  would  provide  the  second 
source  of  power  to  the  system.  The 
preferred  route  for  the  new  line  would 
extend  south  from  the  LaPine  Substation 
approximately  5.3  km  (3.3  miles)  and  be 
located  adjacent  to  BPA's  existing  230 
kV  transmission  line.  The  line  would 
then  extend  southeast  within  the  right- 
of-way  of  Midstate's  LaPine^ort  Rock 
60  kV  transmission  line.  The  existing  60 
kV  line  would  be  removed.  In  the  Fort 
Rock  area,  the  line  would  be  rerouted  to 
follow  existing  roads  and  section  lines 
to  avoid  crossing  irrigated  farmlands. 
Tower  structures  in  this  section  would 
include  single-pole  wood  and  steel 
structures.  The  new  line  would  continue 
south  from  the  Fort  Rock  Substation  and 
then  east  through  the  town  of  Christmas 
Valley  to  the  Buffalo  Flat  Substation  on 
a  24.9  kV  distribution  line  right-of-way. 
The  existing  24.9  kV  line  would  be 
underbuilt  on  the  new  transmission  line 
structures.  Tower  structures  in  this 
section  would  be  single-pole  wood 
structures. 

BPA  has  prepared  an  Environmental 
Assessment  for  the  project  and  issued  a 
FONSI  on  September  25. 1987.  During 
the  environmental  review  process  REA 
has  served  as  a  cooperating  agency. 
REA  has  independently  reviewed  the 
project  and  has  determined  that  the  EA 
represents  an  accurate  assessment  of 
the  environmental  impacts  of  the 
project.  BPA's  EA  adequately  considers 
potential  impacts  of  the  proposed 


project  to  resources  including,  but  not 
limited  to.  threatened  and  endangered 
species,  important  farmland,  prime 
rangeland  and  forest  land,  floodplains, 
wetlands  and  cultural  resources.  No 
other  matters  of  environmental  concern 
have  been  identified.  Therefore,  REA 
has  adopted  BPA's  EA  for  the  project. 
REA  has  reviewed  the  alternative  routes 
and  determined  that  the  preferred  route 
is  an  environmentally  acceptable  route. 
Possible  actions  by  REA  might  include 
approval  of  interconnection  agreements, 
construction  contracts  and  agreements 
to  serve  a  large  power  load.  Alternatives 
considered  and  evaluated  included  no 
action,  alternative  routes  and 
alternative  designs.  After  reviewing  the 
engineering,  economic  and 
environmental  aspects  of  these 
alternatives,  REA  determined  that  the 
proposed  project  is  an  acceptable 
alternative  that  meets  Midstate's  needs 
with  a  minimum  of  environmental 
impact. 

In  accordance  with  REA's 
Environmental  Policies  and  Procedures, 
7  CFR  Part  1794,  Midstate  advertised  the 
project  in  the  local  newspapers.  BPA 
and  Midstate  also  held  public  meetings 
at  Christmas  Valley  and  Fort  Rock  to 
discuss  the  project  and  obtain  comments 
and  concerns  for  the  preparation  of  the 
EA.  BPA  also  distributed  copies  of  the 
EA  to  appropriate  Federal,  State  and 
local  agencies  and  corporate  and  private 
landowners  in  the  area. 

Based  upon  BPA's  EA  and  FONSI  and 
other  data,  REA  has  prepared  a  FONSI 
concerning  the  proposed  construction. 
REA  independently  evaluated  the 
proposed  project  and  concluded  that 
approval  of  the  project  would  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  The  preparation  of 
an  environmental  impact  statement  is 
not  necessary. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.850 — Rural  Electrification  Loans 
and  Loan  Guarantees.  For  the  reasons 
set  forth  in  the  iinal  rule  related  notice 
to  7  CFR  Part  3015  Subpart  V.,  this 
program  is  excluded  from  the  scope  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
state  and  local  officials. 

Dated:  April  22. 198a 
jofaD  H.  Afneeen. 
Assistant  Administrator. 
[FRDor  flA-A-wg  Filed  4-27-88;  8:45  am] 
stUMQ  cow  S410-1(-a 


Soil  Conservation  Service 

Avoyelles-St  Landry  Watersiied 
Supplement,  Louisiana 

AGENCY:  Soil  Conservation  Service, 
USDA 

action:  Notice  of  a  finding  of  no 
significant  impact 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Avoyelles-St.  Landry  Watershed 
Supplement,  Avoyelles  and  St.  Landry 
Parishes,  Louisiana. 
FOR  FURTHER  INFORMATION  CONTACT: 
Horace ).  Austin,  State  Conservationist, 
Soil  Conservation  Service,  3737 
Government  Street,  Alexandria, 
Louisiana  71302.  telephone  (318)  473- 
7751. 
SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Horace  J.  Austin,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  supplement  concerns  a  plan  for 
watershed  protection.  The  planned 
works  of  improvement  include  financial 
assistance  and  accelerated  technical 
assistance  for  installation  of  land 
treatment  on  11,300  acres  of  critically 
eroding  cropland. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Easic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Horace  J.  Austin. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904,  Watershed  Protection 
and  Flood  Prevention  Program.  Office  of 
Management  and  Budget  Circular  A-95 
regarding  State  and  local  clearinghouse 
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review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable.) 

Dated:  April  IB,  198& 
Horace ).  Austin, 
Acting  State  Conservationist 
(FR  Doc.  88-9300  Filed  4-27-88:  8:45  am] 

MLUNO  COM  3410-1*4I 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPUANCE  BOARD 

Meeting 

agency:  Architectural  and 
Transportation  Barriers  Compliance 
Board  (ATBCB). 

action:  Notice  of  ATBCB  meeeting. 

^ 1 

summary:  The  Architectural  and     I 
Transportation  Barriers  Compliance 
Board  (ATBCB)  has  scheduled  a  meeting 
to  be  held  from  9:30  a.m.  to  IKX)  p.m..  on 
Wednesday,  May  11, 1988,  in  the 
Crescent  Ballroom  A,  Crescent  Hotel, 
2620  West  Ehmlap  Avenue,  Hioenix, 
Arizona. 

Items  on  the  Agenda:  Election  of 
officers:  MGRAD  provisions  on  leasied 
fadUties;  and  MGRAD  amendments  to 
incorporate  ANSI/UFAS  provisions. 

Public  participation  is  invited  to 
discuss  issues  relevant  to  the 
Architectural  Barriers  Act  and  the 
ATBCB. 

DATE:  Wednesday,  May  11, 1988—9:30 
a.m.-l:00  p.m. 

AOORCSS:  Crescent  Balhoom  A 
Crescent  Hotel,  2620  West  Dunlap 
Avenue.  Phoenix,  Arizona. 

The  Technical  Programs  and  the 
Planning  and  Budget  Committees  of  the 
ATBCB  will  meet  on  Tuesday,  May  10, 
1988.  at  the  Pioneer  Park.  Wioenix, 
Arizona,  from  3:00  p.m.  to  5:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Allison,  Communications 
Manager,  (202)  653-7848  (voice  or  TDD). 
Margaret  Milner. 
Executive  Director. 

[FR  Doc.  88-9308  Filed  4-27-88;  8:45  am] 
MIXING  cooc  aszo-ep-M 


COMMISSION  ON  CIVIL  RIGHTS     i 

Norlti  Dekota  Advisory  Commltteit 
Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  CivU  Rights, 
that  the  North  Dakota  Advisory       | 
Committee  to  the  Commission  will 
convene  at  10:00  a.m.  and  adjourn  at 
12:00  noon,  on  May  27, 1988,  at  the 
Doublewood  Ramada  Inn.  1400  East 


Interchange  Avenue,  Bismarck,  North 
Dakota.  The  purpose  of  the  meeting  is  to 
plan  activities  and  programming  for  the 
coming  year. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Biyce  Streibel 
or  PiiiUp  Montez,  Director  of  the 
Western  Regional  Division  (213)  894- 
3437,  (TDD  213/894-0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  office  at  least  five 
(5)  woridng  days  before  the  scheduled 
date  of  the  meeting. 

The  meeting  will  be  conducted  pursuant  to 
the  provisions  of  the  rules  and  regulations  of 
the  Commission. 

Dated  at  Washington.  DC,  April  21, 1968. 
Susan  I.Prado, 
Acting  Staff  Director 
[FR  Doc.  88-9310  Filed  4-27-88:  &-45  am] 

BHJJNOCOOE  tSSS-OI-M 


Wyoming  Advisory  Committee; 
Agenda  and  Pul>llc  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  lUghts, 
that  the  Wyoming  Advisory  Committee 
to  the  Commission  will  convene  at  lOHX) 
a.m.  and  adjourn  at  1:00  p.m.  on  May  21, 
1988.  at  the  Casper  Hilton  Inn,  800  North 
Poplar,  Casper,  Wyoming,  82601.  The 
purpose  of  the  meeting  is  to  plan  project 
activities  for  the  new  charter  period  and 
to  discuss  civil  rights  issues  affecting  the 
State  of  Wyoming. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Donald  Tolin  or 
PhiUp  Montez,  Director  of  the  Western 
Regional  Division  [213]  894-3437.  (TDD 
213/894-0508).  Hearing  impaired 
persons  who  will  attend  the  meeting  and 
require  the  services  of  a  sign  language 
interpreter,  should  contact  the  Regional 
Division  office  at  least  five  (5)  working 
days  l>efore  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted  pursuant  to 
the  provisions  of  the  rules  and  regulations  of 
the  Commission. 

Dated  at  Washington.  DC  April  21, 1988. 
Susan  |.  Prado, 
Acting  Staff  Director 

[FR  Doc.  8&-9311  Filed  4-27-86;  845  am] 

WUMO  OOOC  •aM-«'Mi 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.8.C.  Chapter  35). 
Agency:  Bureau  of  the  Census 
Title:  1990  Decennial  Census — Advance 

Post  Office  Check  Reconciliation 
Form  Number  Agency — D-109A 

OMB— NA 
Type  of  Request-  New  collection 
Burden:  7,692,300  respondents;  100,000 

reporting  hours 
Needs  and  Uses:  This  operation  will 
require  some  of  the  respondents  in 
selected  suburban  and  rural  areas  to 
provide  information  about  their 
mailing  address  and  the  physical 
location  of  their  housing  unit.  The 
purpose  of  this  operation  is  to  verify 
and  update  the  mailing  address  Ust 
compiled  during  an  earlier  prelist 
operation. 
Affected  Public:  Individuals  or 

households 
Frequency:  One  time 
Respondent's  Obligation:  Mandatory 
OMB  Desk  Officer  Francine  Picoult, 
395-7340 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  H6622. 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult,  OMB  Desk  Officer, 
Room  3008  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  April  22, 1988. 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 

Management  and  Organization. 

[FR  Doc.  68-9420  Filed  4-27-88;  8:45  am] 

MLUNO  CODE  3S1IMI7-N 


Bureau  of  ttte  Ceneua 

Cenaue  Advisory  Committee  on 
Agriculture  Statistics;  Pul>llc  Meeting 

Pursuant  to  the  Federal  advisory 
Committee  Act  (I>ub.  L  92-463  as 
amended  by  Pub.  L  94-409),  we  are 
giving  notice  of  a  meeting  of  the  Census 
Advisory  Committee  on  Agriculture 
Statistics.  The  meeting  wilt  convene  on 
May  18. 1968  at  The  Sheraton  Lakeview 


Hotel,  505  Marriott  Drive.  ClarksviUe, 
Indiana  47130. 

The  Committee  advises  the  Director, 
Bureau  of  the  Census,  on  the  kind  of 
information  that  should  be  obtained 
from  respondents  associated  with 
agricultiu^l  production;  prepares 
recommendations  regarding  the  contents 
of  agricultural  reports;  and  presents  the 
views  and  needs  for  data  of  major 
agricultural  organizations  and  their 
members,  and  other  suppliers  of 
agricultural  statistics. 

The  Committee  is  composed  of  20 
members  appointed  by  the  presidents  of 
the  nonprofit  organizations  having 
representatives  on  the  Committee  and  a 
representative  from  the  Department  of 
Agricultiu«. 

The  agenda  for  the  May  18  meeting 
that  will  begin  at  1:30  p.m.  and  adjourn 
at  4:15  p.m.  is:  (1)  Introductory  remarks 
by  the  Deputy  Director.  Bureau  of  the 
Census;  (2)  review  of  the  Census 
Bureau's  agriculture  program;  (3)  data 
dissemination  plans  and  promotion;  (4) 
farm  classification  study;  (5)  election  of 
chairperson-elect;  and  (6)  Committee 
recommendations. 

The  meeting  is  open  to  the  public  and 
a  brief  period  is  set  aside  for  pubhc 
comment  and  questions.  Those  persons 
with  extensive  questions  or  statements 
must  submit  them  in  writing  to  the 
Census  Bureau  official  named  below  at 
least  3  days  before  the  meeting. 

Persons  wishing  additional 
information  concerning  this  meeting  or 
who  wish  to  submit  written  statements 
may  contact  Mr.  George  Pierce, 
Agriculture  Division,  Bureau  of  the 
Census,  Room  437,  Iverson  Mall, 
Suitland,  Maryland.  (Mailing  address: 
Washington,  DC  20233)  Telephone  (301) 
763-7731. 

Date:  April  22. 1988. 
John  G.  Keane, 

Director,  Bureau  of  the  Census. 

[FR  Doc.  86-9402  Filed  4-27-88:  8:45  am] 

BHXiNG  COOE  3S1(H)7-«I 


Export  Administration 
(C«M  Na  0EE-1-M] 

Order  Temporarily  Denying  Export 
Privileges;  PurctiMing  Pool  Co. 

In  the  matter  of  Wilfried  Lange, 
individually  and  doing  business  as 
Purchasing  Pool  Company,  Grasslfinger  Str. 
61  6038  Grobenzell,  West  Germany, 
Respondents. 

The  Office  of  Export  Enforcement. 
Export  Adminisration,*  United  States 


Department  of  Commerce  (Department), 
pursuant  to  the  provisions  of  S  38ai9  of 
the  Export  Administration  Regtilations, 
15  CFR  Parts  368-399  (1987)  (the 
Regulations),  issued  pursuant  to  the 
Export  Administration  Act  of  1979, 50 
U.S.C.  app.  2401-2420  (1982  and  Supp.  Ill 
1985])  (the  Act),  has  asked  the  Deputy 
Assistant  Secretary  for  Export 
Enforcement,  in  his  capacity  as  the 
individual  who  performs  the  duties  of 
the  Assistant  Secretary  for  Export 
Enforcement,  when,  as  is  presently  the 
case,  that  position  is  vacant,'  to  issue 
an  order  temporarily  denying  all  United 
States  export  privileges  to  Wilfried 
Lange,  individually  and  doing  business 
as  Ihuchasing  Pool  Company 
(hereinafter  collectively  referred  to  as 
respondents). 

The  Department  states  that  as  a  result 
of  an  ongoing  investigation,  it  has 
reason  to  beUeve  that,  on  numerous 
occasions  since  the  end  of  1985, 
respondents  have  reexported,  without 
the  required  reexport  authorization  from 
the  Department,  U.S.-origin  computers, 
which  are  controlled  for  reasons  of 
national  security,  from  West  Germany 
to  Austria,  Yugoslavia  and  Hungary. 

The  Department's  investigation  has 
also  given  it  reason  to  believe  that,  in 
connection  with  the  Department's 
investigation  into  respondents*  trade- 
related  activities,  respondents  have 
provided  the  Department  with  false  and 
misleading  information.  Specifically,  the 
Department  believes  that  respondents 
have  provided  it  with  false  invoices  in 
an  effort  to  hide  the  fact  that  they  have 
reexported  certain  controlled  U.S.-origin 
commodities  from  West  Germany 
without  the  required  reexport 
authorization. 

The  Department  states  that  its 
investigation  has  given  it  reason  to 
believe  that  a  contract  for,  inter  alia. 


'  On  October  1, 1987,  in  accordance  with  the 
pertinent  provisions  of  the  Export  Adniniatration 
Act  of  1079.  M  amended,  and  a  Departmental 


directive  from  Bruce  Smart.  Acting  Secretary  of 
Commerce,  implementing  those  provisions,  the 
Office  of  Export  Enforcement  was  moved  within  the 
Department  from  the  International  Trade 
Administration  of  the  United  States  Department  of 
Commerce  to  the  Export  Administration  of  the 
United  States  Department  of  Commerce. 

'  The  reorganization  which  created  the  Export 
Administration  also  created  the  OfTice  of  the  Under 
Secretary  for  Export  Administration  and  the  Office 
of  the  Assistant  Secretary  for  Export  Enforcement. 

As  a  result,  the  Assistant  Secretary  for  Export 
Enforcement  is  now  the  Department  offlcial  who 
Issues  temporary  denial  orders,  even  though 
{  388.16  of  the  Regulations  has  not  yet  been  updated 
to  reflect  this  fact.  At  present,  ho%vever,  this 
position  is  vacant. 

On  November  3, 1967,  Paul  Freedenberg.  the 
Acting  Under  Secretary  for  Export  Administration, 
designated  the  Deputy  Assistant  Secretary  for 
Export  Enforcement  as  the  Department  official  who 
Is  to  perform  the  duties  of  the  Assistant  Secretary 
when  thai  position  is  vacant.  This  order  is  being 
issued  in  accordance  with  tlte  terms  of  that 
designation. 


two  U.S.-origin  computers,  which  are 
controlled  for  reasons  of  national 
security,  presently  exists  between 
respondents  and  a  Czechoslovakian 
foreign  trading  firm.  The  Department 
also  states  that  its  investigation  has 
given  it  reason  to  believe  that 
respondents  clearly  intend  to  fulfill  the 
contract  in  question  and  that  they  are 
likely  to  do  so  without  complying  with 
the  Regulations. 

The  Department  states  that,  viewed  as 
a  whole,  Uie  above-described  events 
concerning  respondents'  past  activities 
demonstrate  that  respondents  are 
involved  in  a  scheme  to  obtain 
controlled  U.S.-origin  commodities, 
lawfully  or  otherwise,  take  possession 
of  them  in  West  Germany  and  then 
reexport  them,  oftentimes  to  proscribed 
destinations,  without  obtaining  the 
required  reexport  authorization. 
Accordingly,  the  Department  believes 
that  respondents'  activities  show  a  clear 
pattern  of  disregard  for  the  Act  and  the 
Regulations. 

The  Department  also  l>eUeve8  that 
respondents'  past  activities  establish 
that  the  violations  of  the  Act  and  the 
Regulations  which  they  are  suspected  of 
having  committed  and  which  the 
Department  is  presently  investigating 
were  deliberate  and  covert  and  are 
likely  to  occur  again  unless  appropriate 
action  is  taken  to  reduce  the  likelihood 
that  respondents  can  continue  to  acquire 
U.S.-origin  goods  either  inside  or  outside 
of  the  United  States. 

Furthermore,  the  Department  believes 
that  in  order  to  reduce  the  likelihood 
that  respondents  will  continue  to  engage 
in  activities  which  are  in  violation  of  the 
Act  and  the  Regulations,  a  temporary 
denial  order  naming  Wilfried  Lange  and 
Purchasing  Pool  Company  is  necessary 
to  give  notice  to  companies  in  the 
United  States  and  abroad  that  they 
should  cease  dealing  with  these  parties 
in  transactions  involving  U.S.-origin 
goods. 

Therefore,  based  on  the  showing 
made  by  the  Department,  I  find  that  an 
order  temporarily  denying  export 
privileges  to  the  respondents  is 
necessary  in  the  public  interest  to 
prevent  an  imminent  violation  of  the  Act 
and  the  Regulations  and  to  give  notice  to 
companies  in  the  United  States  and 
abroad  to  cease  dealing  with  the 
respondents  in  goods  and  technical  data 
subject  to  the  Act  and  the  Regulations  in 
order  to  reduce  the  substantial 
likelihood  that  respondents  will 
continue  to  engage  in  activities  which 
are  in  violation  of  the  Act  and  the 
Regulations.  This  order  is  issued  on  an 
ex  parte  basis  without  a  hearing  based 
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on  the  Department's  showing  that 
expedited  action  is  required. 
Accordingly,  it  is  hereby  ordered 
L  All  outstanding  validated  export 
licenses  in  which  either  respondent 
appears  or  participates,  in  any  manner 
or  capacity,  are  hereby  revoked  and 
shall  be  returned  forthwith  to  the  Office 
of  Export  Licensing  for  canceUation. 
Further,  all  of  respondents'  privileges  of 
participating,  in  any  manner  or  capacity, 
in  any  special  licensing  procedure, 
including,  but  not  limited  to,  distribution 
licenses,  are  hereby  revoked. 

II.  Respondents  Wilfried  Lange  and 
Purchasing  Pool  Company,  both  with  an 
address  at  Grasslfinger  Str.  61.  8038 
Grobenzell,  West  Germany,  their 
successors  or  assignees,  officers, 
partners,  representatives,  agents,  and 
employees  hereby  are  deni«]  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  involving  commodities 
or  technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part,  or  that  are  otherwise 
subject  to  the  Regulations.  Without 
limiting  the  generality  of  the  foregoing, 
participation,  either  in  the  United  Slates 
or  abroad,  shall  include  participation, 
directly  or  indirectly,  in  any  manner  or 
capacity:  (a)  As  a  party  or  as  a 
representative  of  a  party  to  any  export 
license  application  submitted  to  the 
Department,  (b)  in  preparing  or  filing 
with  the  £)epartment  any  export  license 
application  or  reexport  authorization,  or 
any  document  to  be  submitted 
therewith,  (c)  in  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  control  document,  (d)  in 
carrying  on  negotiations  with  respect  to, 
or  in  receiving,  ordering,  buying,  selling 
delivering,  storing,  using,  or  disposing  of. 
in  whole  or  in  part,  any  commodities  or 
technical  data  exported  from  the  United 
States,  or  to  be  exported,  and  (e)  in 
financing,  forwar^ng,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data.  Such  denial  of  export 
privileges  shall  extend  only  to  those 
commodities  and  technical  data  which 
are  subject  to  the  Act  and  the 
Regulations. 

III.  After  notice  and  opportunity  for 
comment,  such  denial  may  be  made 
apf^'cable  to  any  persim.  firm, 
corporation,  or  business  oiganization 
with  which  tiHter  re^Mmdent  is  now  or 
hereafter  may  be  related  by  affirmation, 
ownership,  control,  position  of 
responsibility,  or  other  connection  in  the 
conduct  of  trade  or  related  services. 

rv.  No  person,  firm,  corporation, 
partnership  or  other  boslness 
organizattoa.  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 


from  the  Office  of  Export  Licensing 
shall,  with  respect  to  U.S.-origin 
commodities  and  technical  data,  do  any 
of  the  following  acts,  directly  or 
indirectly,  or  carry  on  negotiations  with 
respect  thereto,  in  any  manner  or 
capacity,  or  behalf  of  or  in  any 
association  with  either  respondent  or 
any  related  party,  or  whereby  either 
respondent  or  any  related  party  may 
obtain  any  benefit  therefrom  or  have 
any  interest  or  participation  therein, 
directly  or  indirectly:  (a)  Apply  for. 
obtain,  transfer,  or  nse  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  ccmtrol  document 
relating  to  any  export  reexport, 
transshipment,  or  diversion  of  any 
commodity  or  technical  data  exported  in 
whole  or  in  part,  or  to  be  exported  by, 
to,  or  for  either  respondent  of  any 
related  party  denied  export  privileges; 
or  (b)  order,  boy,  receive,  use,  sell, 
deliver,  store,  dh'spose  of,  forward, 
transport,  finance,  or  otherwise  service 
or  participate  in  any  export,  reexport, 
transshipment,  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 

V.  In  accordance  with  the  provisions 
of  S  388.19(e)  of  the  Regulations,  either 
respondent  may,  at  any  time,  appeal  this 
temporary  denial  order  by  filing  with  the 
Office  of  Administrative  Law  Judges, 
U.S.  Department  of  Ccmmierce,  Room  H- 
6716, 14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230.  a 
full  written  statement  in  support  of  the 
appeal. 

VI.  This  order  is  effective  immediately 
and  shall  remain  in  effect  for  60  days. 

Vn.  In  accordance  with  the  provisions 
of  §  388.ig(d)  of  the  Regulations,  the 
Department  may  seek  renewal  of  this 
temporary  denial  order  by  filing  a 
written  request  not  later  than  20  days 
before  the  expiration  date.  Eftfier 
respondent  may  oppose  a  request  to 
renew  this  temporary  denial  order  by 
filing  a  written  submission  with  the 
Assistant  Secretary  for  Export 
Enforcement,  which  must  be  received 
not  later  than  seven  days  before  the 
expiration  date  of  this  order. 

A  copy  of  this  order  and  of  Parts  387 
and  388  of  the  R^ulations  shall  be 
served  upon  each  respondent  and  this 
order  shall  be  published  in  the  Federal 
Register. 

Date:  April  20. 1988. 
WUIiMn8lddbMn. 

Assistant  Secretary  for  Export  Enforcement 
(FR  Doc.  88-0312  Filed  4-27-88;  8:4S  am] 
BtUHM  CODE  3S1»>2S-II 


Foraign-Trade  Zoom  Board 
[Order  He.  aail 

Approval  for  Raorganization  of 
Foreign-Trada  Zona  No.  26,  Within  tha 
Atlanta,  QA,  Cuatoma  Port  of  Entry 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  16, 
1934,  as  amended  (19  U.S.Q  81a-81u). 
and  the  Foreign-lYade  Zones  Board 
Regulations  (15  CFR  Part  400),  the 
Foreign-Trade  Zones  Board  (the  Board) 
adopts  the  following  order; 

Whereas,  the  Georgia  Foreign-Trade 
Zone,  Inc.,  Grantee  of  Foreign-Trade 
Zone  No.  26,  has  applied  to  the  Board 
for  authority  to  reorganize  its  general- 
purpose  zmie  by  deleting  the 
Shenandoah,  Georgia,  site  and 
relocating  the  general-purpose  zone  to  a 
275-acre  parcel  adjacent  to  Atlanta's 
Hartsfield  International  Airport,  within 
the  Atlanta  Customs  port  of  entry; 

Whereas,  the  application  was 
accepted  for  filing  on  August  27, 1987, 
and  notice  inviting  public  comment  was 
given  in  the  Federal  Register  on 
September  m  1967  (Docket  No.  14-87, 
52  FR  34266); 

Whereas,  an  examiners  committee 
has  investigated  the  application  in 
accordance  with  the  Board's  regulations 
and  recommends  approval; 

Whereas,  the  reorganization  will 
improve  zone  services  in  the  Atlanta 
area;  and. 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Foreign-Trade 
Zones  Act,  as  amended,  and  the  Board's 
regulations  are  satisifed,  and  that 
approval  of  the  application  is  in  the 
public  interest; 

Now,  Therefore,  the  Board  hereby 
orders: 

That  the  Grantee  is  authorized  to 
reorganize  its  zone  in  accordance  with 
the  application  filed  August  27, 1987. 
The  Grantee  shall  notify  the  Board  for 
approval  prior  to  the  commencement  of 
any  manufacturing  or  assembly 
operations.  The  authority  given  in  this 
Order  is  subject  to  settlement  locally  by 
the  District  Director  of  Customs  and  the 
District  Army  Engfateer  regarding 
compliance  with  their  respective 
requirements  relating  to  foreign-trade 
zones. 

Signed  at  Washington,  DC,  this  IStfa  day  of 
April  liXiS. 

Joseph  A  Spetrini, 

Acting  Assistant  Secretary  of  Commerce,  for 
Import  Admfnfslralfon,  Chairman,  Committee 
of  Alternates,  Foreign-Trade  Zones  Board. 


Attest 
John ).  Da  Ponte.  Jr., 

Executive  Secretary. 

[FR  Doc  88-9438  Filed  4-27-88;  8:45  am] 

BttJJNO  CODE  SStO-OS-M 


(Order  Na  3M] 

Authorization  to  Withdraw  Certain 
"Zona  Raatrictad"  Marchandlaa  From 
FOraign-Trada  Sulnona  780, 
Tannaaaaa  Vallay  Authority,  Phippa 
Band  Site,  TN,  for  Entry  Into  U.S. 
Cuatoma  Tarritory 

Pursuant  to  its  authority  under  section 
3  of  the  Foreign-Trade  Zones  Act  of  Jime 
18. 1934.  as  amended  (19  U.S.C.  81c),  the 
Foreign-Trade  Zones  Board  (the  Board) 
adopts  the  following  order: 

After  consideration  of  the  petition  of 
the  Metropolitan  Nashville-Davidson 
County  Port  Authority,  grantee  of 
Foreign-Trade  Zone  78,  for  authority 
under  Section  3  of  the  Foreign-Trade 
Zones  Act  (19  U.S.C.  81c)  to  withdraw 
from  Subzone  78D,  the  Tennessee  Valley 
Authority's  Phipps  Bend  site,  Tennessee, 
for  domestic  entry,  waste  and  scrap 
resulting  from  the  dismantling  of  tiuiiine 
generator  equipment  presently  in  "zone 
restricted"  status  (Docket  19-85),  the 
Board  approves  the  petition,  finding  it  to 
be  in  the  public  interest.  The  withdrawal 
shall  be  subject  to  entry  procedures, 
including  the  payment  of  applicable 
Customs  duties. 

Signed  at  Washington,  DC  this  20th  day  of 
April  1988. 
Joaeph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration,  Chairman,  Committee  of 
Alternates. 

Attest 
Jdm  J.  DaPonte,  Jr.. 
Executive  Secretary. 
[FR  Doc.  88-9439  Filed  4-27-88;  8:45  am] 

BNJJNO  COOE  SSIO-OS-M 


[Docket  No.  14-«8] 

Foreign-Trade  Zona  68,  Ei  Paao,  TX 
Raqueat  for  Manufacturing  for  SNA 
Nut  Company  for  Pecan  ShaiHng 

Comment  period  for  the  above  case, 
involving  a  request  for  manufacturing 
approval  for  the  pecan  shelling 
operation  of  SNA  Nut  Company  in  El 
Paso  (53  FR  8479,  3-15-68]  is  extended 
to  June  9, 1988,  to  allow  interested 
parties  additional  time  to  conunent  on 
the  proposal. 

Conmients  in  writing  are  invited 
during  this  period.  Submissions  shall 


include  5  copies.  Material  submitted  will 
be  available  at:  Office  of  the  Executive 
Secretary,  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  Room 
1529,  Washington.  DC  20230. 

Dated:  April  22, 1988. 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  88-9440  Filed  4-27-88;  8:45  am] 

■(LUNG  CODE  SSIO-OS-a 

intemationai  Trade  Adminiatration 

(A-588-067] 

Cart>on  Steal  Plata  From  Japan;  Hnai 
Reaulta  of  Antidumping  Duty 
Adminiatrativa  Review  and  Revocation 
In  Part 

AQENCV:  International  Trade 

Administration/Import  Administration, 

Commerce. 

action:  Notice  of  final  results  of 

antidumping  duty  administrative  review 

and  revocation  in  part. 

summary:  On  January  8, 1988,  the 
Department  of  Commerce  published  the 
preliminary  results  of  administrative 
review  and  intent  to  revoke  in  part  on 
the  antidumping  finding  on  carbon  steel 
plate  from  Japan.  The  review  covers  one 
manufacturer  and  one  third-country 
reseller  of  this  merchandise  to  the 
United  States  and  various  periods  from 
July  1977  through  September  15, 1983. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  an  interested  party. 
Based  on  our  analysis  of  those 
comments,  the  final  results  of  review  are 
unchanged  finm  those  presented  in  the 
preliminary  results  for  the  reviewed 
firms. 

EFFECnVE  date:  April  28, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  Derrick,  Office  of  Compliance, 
Intemationai  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230;  telephone:  (202)  377-2923. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  8, 1988,  the  Department  of 
Commerce  ("the  Department") 
published  the  preliminary  results  of 
administrative  review  and  intent  to 
revoke  in  part  (53  FR  547]  the 
antidumping  finding  on  carbon  steel 
plate  from  Japan  (43  FR  22937,  May  30, 
1978).  The  Department  has  now 
completed  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 


Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  hot-rolled  carbon  steel 
plate,  0.1875  inch  or  more  in  thickness, 
over  8  inches  in  width,  not  in  coils,  not 
pickled,  not  coated  or  plated  with  metal, 
not  clad  and  not  pressed  or  stamped  to 
non-rectangular  shape.  Carbon  steel 
plate  is  currently  classifiable  under 
items  607.6620  and  607.6625  of  the  Tari^ 
Schedules  of  the  United  States 
Annotated. 

This  review  covers  one  manufactiu^r 
and  one  third-country  Canada] — 
reseller  of  Japanese  carbon  steel  plate 
and  various  periods  from  July  1, 1977 
through  September  15, 1983,  the  date  of 
our  tentative  determination  to  revoke  in 
part 

Analysis  of  Conunent  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results  as 
provided  by  S  353.53a(c]  of  the 
Commerce  Regulations.  We  received  a 
comment  bom  Coeur  d'Alenes. 

Comment:  Coeur  d'Alenes  objected  to 
our  determination  that  it  did  not  have 
the  standing  required  to  request  a 
review. 

Department's  Position:  Coeur 
d'Alenes  is  not  an  "interested  party" 
under  19  CFR  353.12(c)  and  therefore 
cannot  request  a  review.  The  company 
is  a  steel  service  center.  It  buys  coiled 
carbon  steel  plate  from  domestic  and 
foreign  sources,  and  then  flattens,  cuts, 
and  resells  it  It  does  not  qualify  as  a 
domestic  producer  of  carbon  steel  plate, 
nor  as  an  importer.  We  stated  in  our 
preliminary  determination  that  Coeur 
d'Alenes  did  not  have  the  standing  to 
request  a  review  because  it  is  not  an 
importer  or  manufacturer  of  the  product 
subject  to  the  antidumping  finding.  We 
also  had  no  evidence  at  that  time  that  it 
is  a  wholesaler.  This  company  did  not 
participate  in  the  investigation,  in  any 
subsequent  reviews  or  in  our 
determination  to  revoke  the 
antidumping  finding.  Upon  publication 
of  the  preliminary  results,  Coeur 
d'Alenes  asserted  that  it  is  a  wholesaler, 
although  it  did  not  provide  any  evidence 
to  support  the  assertion.  We  cannot 
consider  new  information  after  the 
publication  of  the  preliminary  results. 

Final  Results  of  the  Review 

Based  on  our  analysis,  the  final 
results  are  the  same  as  those  presented 
in  the  preliminary  results  and  are  listed 
below: 
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Manuiaciurer/mportar 

Period 

AJ.  Fonyti  A  Co.  Ua 7/77-«/tS/83 

Sumitomo  MeM 
Indijs«fi98 4/81-6/82 

0 
0 

A.).  Fonyth  requested  revocation  of 
the  Hnding  and.  as  provided  for  in 

§  353.54(e)  of  the  Commerce 
Regulations,  agreed  in  writing  to  an ' 
immediate  suspension  of  liquidation  and 
reinstatement  of  the  finding,  under 
circumstances  as  specified  in  the  written 
agreement.  This  revocation  in  part  will 
apply  to  all  entries  of  this  merchandise 
exported  by  AJ.  Forsyth  and  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  September  15, 
1983,  the  date  of  our  tentative 
determination  to  revoke. 

The  Department  revoked  the 
antidumping  finding  on  carbon  sted 
plate  {rom  japan,  ^ective  October  1, 
1984  {51  FR 13039.  April  17. 1986).  This 
administrative  review,  covering  various 
periods  from  July  1977  through 
September  15. 1983.  does  not  affect  the 
revocation  of  the  antidumping  finding. 
Therefore,  we  will  instruct  the  Customs 
Service  to  continue  to  liquidate  all 
entries  of  this  merchandise  entered,  or 
withdrawn  for  consumption  on  or  after 
October  1, 1984,  without  regard  to 
antidumping  duties. 

This  administrative  review, 
revocation  in  part,  and  notice  are  in 
accordance  with  sections  751  (a)(1)  and 
(c)  of  the  Tariff  Act  (19  U.S.C.  1675(a)(1), 
(cj)  and  §J  353.53a  and  353.54  of  the 
Commerce  Regulations  (19  CFR  353.53a, 
353.54). 

Date:  April  21. 1988. 
loaepli  A.  SpeWai. 

AtUing  Assistant  Secretary  for  Import 
A  dministration. 
(FR  Doc  88-M41  Filed  4-27-88;  8:45  am) 


(A-122-402]  I 

Certain  Drtad  HMvy  Salted  CodfMt 
From  Canada;  PreNminary  RMuRa  of 
Antidumping  Duty  AdmMstrativa 
Review 

agency:  International  Trade 
Administration,  Import  Administration 
Commerce. 

action:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 


r  In  response  to  requests  ftom 
thirteen  producers  and/or  exporters  and 
one  importer,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 


antidinniiing  duty  order  on  certain  dried 
heavy  saHed  codfiaii  from  Canada.  The 
review  was  to  cover  fourteen  producers 
and/or  exporters  of  this  merchandise 
and  the  period  )uly  1, 1986  through  June 
30, 1987.  Six  companies  withdrew  their 
requests  for  review  and,  therefore,  eight 
companies  are  covered  by  this  review. 
The  review  indicates  the  existence  o/l 
dumping  margins  for  certain  firms 
during  the  period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  dumping  duties  on 
applicable  entries. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFKCnVE  OATB:  April  2B,  1968. 
FOR  FlHtTHER  INFORMATION  CONTACR 
Arthur  N.  DuBois  or  Phyllis  Derrick. 
Office  of  Compliance,  Intemational 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230. 
telephone  (202)  377-6289/2923. 
SUPPUEMENTARV  nHFORMATtON: 

Background 

On  November  6, 1987,  die  Department 
of  Commerce  C'the  Department") 
published  in  the  Federal  Regisler  (52  FR 
42702)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  duty  order  on  certain  dried 
heavy  salted  codfish  from  Canada  (50 
FR  27836.  July  8, 1965).  Thirteen 
producers  and/or  exporters  and  one 
importer  requested,  in  accordance  with 
§  353.53a(a)  of  the  Commerce 
Regulations,  that  we  conduct  an 
administrative  review.  The  review  was 
to  cover  fourteen  producers  and/or 
exporters  of  this  merchandise  and  the 
period  July  1, 1966  through  June  30, 1967. 
Six  companies  withdrew  their  requests 
for  review  and,  therefore,  eight 
companies  are  covered  by  this  review. 
We  published  a  notice  of  initiation  on 
August  19, 1987  (52  PR  31057).  The 
Department  has  now  conducted  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"). 

Scope  of  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  intemational  harmonized  system  of 
Customs  nomenclature.  Ccmgress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  ("HS").  In  view  of  this,  we  will 
be  providing  both  the  appropriate  Tariff 
Scheduled  of  the  United  States 
Annotated  ('TSUSA")  item  numbers 
and  the  appropriate  HS  item  numbers 
with  our  product  descriptions  on  a  test 
basis,  pending  Congressional  approval. 
As  with  the  TSUSA.  the  HS  item 


numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(s)  as  well  as  the  TSUSA 
numbers)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  Harmonized  System  schedule 
is  available  for  consuUation  at  the 
Central  Records  Unit,  Room  B-099,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue.  NW.,  Washington. 
DC  20230.  Additionally,  all  Customs 
offices  have  reference  copies,  and 
petitioners  may  contact  the  Import 
Specialist  at  their  local  Customs  office 
to  consuh  the  schedule. 

Imports  covered  by  this  review  are 
shipments  of  certain  dried  heavy  salted 
codfish,  including  soft-dried  codfish 
from  Canada,  and  are  classifiable  under 
TSUSA  item  111.2200  and  HS  item 
number  0305.62.00.  The  term  "certain 
dried  heavy  salted  codfish"  covers  dried 
heavy  salted  codfish,  which  may  be 
whole,  or  processed  by  removal  of 
heads,  fins,  fiscera,  scales,  vertebral 
columns,  or  any  combination  thereof  but 
not  otherwise  processed,  and  not  in 
airtight  containers.  The  review  covers 
eight  producers  and/or  exporters  of  this 
merchandise  to  the  United  States  and 
the  period  fi-om  July  1, 1986  thro\igh  June 
30,1987. 

United  States  Price 

In  calculating  United  States  price,  the 
Department  used  purchase  price  as 
defined  in  section  772  of  the  Tariff  Act 
since  all  sales  were  made  to  unrelated 
purchasers  in  the  United  States  prior  to 
importation.  Purchase  price  was  based 
on  the  packed,  f.o.b.,  c&f.,  or  c.i.f.  price 
to  unrelated  purchasers  in  the  United 
States.  We  made  adjustments,  where 
applicaUe.  for  inland  freight,  ocean 
freight,  brokerage,  customs  duty, 
discounts,  and  marine  insurance.  No 
other  adjustments  were  claimed  or 
allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value  the 
Department  used  home  market  price, 
third-country  price,  or  constructed 
value,  all  as  defined  in  section  773  of  the 
Tariff  Act,  as  appropriate.  When 
insufficient  quantities  of  such  or  similar 
merchandise  were  sold  in  the  home 
market  during  the  period  to  provide  a 
basis  for  comparison,  we  used  third- 
country  price.  When  insufficient 
quantities  of  such  or  similar 
merchandise  were  sold  in  either  the 
home  market  or  to  third  countries,  we 
used  constructed  value. 
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Home  market  price  was  based  on  the 
packed,  ex-factory  or  delivered  price  to 
unrelated  purchasers.  Third-country 
price  was  based  on  the  packed  c.i.f.  or  c. 
and  f.  prices  to  unrelated  purchasers  in 
various  third-countries.  We  made 
adjustments,  where  appropriate,  for 
inland  freight,  ocean  freight,  marine 
insurance,  and  differences  in 
commissions,  packing,  credit  expenses, 
direct  selling  expenses,  and  physical 
characteristics  of  the  merchandise.  No 
other  adjustments  were  claimed  or 
allowed. 

Constructed  value  was  calculated  as 
the  Bwa  of  materials,  fabrication, 
general  expenses,  profit,  and  U.S. 
packing.  We  used  ten  percent  for 
general  expenses  since  the  actual  GS&A 
expenses  were  below  the  statutory 
minimum.  We  added  eight  percent  as 
profit  since  the  actual  profit  was  below 
the  statutory  minimum. 

Preliminary  Results  of  the  Review 

Six  companies  withdrew  their 
requests  for  review:  Canada  Packers, 
Pecheries  GPS,  Pecheries  Sheehan, 
Pecheries  Trudel  &  C,  Pecheries 
Cloridorme,  and  Pecheries  Sale 
Ga^pesien. 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
the  following  margins  exist: 


Manufacturer/exporter 

Parted 

Margin 
(per- 
cent) 

Bay  Harbour 

Canadian  SaWis)).. 

Groupe  Purdel _ „. 

Island  Satttish 

Leitevre 

RE.'  NeweN 

7/01/86-6/30/87 
7/01/86-6/30/87 
7/01/86-6/30/87 
7/01/86-6/30/87 
7/01/86-6/30/87 
7/01/86-6/30/87 
7/01/86-6/30/87 
7/01/86-6/30/87 

0 

1.11 
0 
0 

0 

SatXe 

0 
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Interested  parties  may  request 
disclosure  and/or  an  administrative 
protective  order  within  5  days  of  the 
date  of  publication  of  this  notice  and 
may  request  a  hearing  within  8  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  35  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  Pre-hearing  briefs  and/or 
written  comments  from  interested 
parties  may  be  submitted  not  later  than 
25  days  after  the  date  of  publication. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
those  comments,  may  be  filed  not  later 
than  32  days  after  the  days  of 
publication.  The  Department  will 
publish  the  final  results  of  the 
adminstrative  review,  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing.  .     . 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act,  a  cash  deposit 
of  estimated  antidimiping  duties  based 
on  the  above  margins  shall  be  required 
for  these  firms.  For  the  remaining 
producers /exporters  not  covered  by  this 
review,  the  cash  deposit  will  continue  to 
be  at  the  latest  rate  applicable  to  each 
of  those  firms  (50  FR  20819,  July  8, 1985, 
and  52  FR  42702,  November  6, 1987). 

For  any  future  entries  of  this 
merchandise  from  a  new  exporter  not 
covered  in  this  or  prior  reviews  or  in  the 
investigation,  whose  first  shipment 
occurred  after  June  30, 1987,  and  who  is 
unrelated  to  any  reviewed  firm  or  any 
other  previously  reviewed  firm,  a  cash 
deposit  of  3.67  percent  shall  be  required. 
These  deposit  requirements  are  effective 
for  all  shipments  of  Candian  certain 
dried  heavy  salted  codfish  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 

Date:  April  21, 1988. 
loseph  A.  Spetrinl, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  88-9442  Filed  4-27-88;  8:45  am] 

BHJJNQ  COOC  WIO-OS-M 


[A-122-047] 

Elemental  Sulphur  From  Canada;  Final 
Resulta  of  Antidumping  Duty 
Adminiatratlva  Ravlaw 

agency:  Intemational  Trade 

Administration/Import  Administration 

Commerce. 

action:  Notice  of  final  results  of 

antidumping  duty  administrative. 

summary:  On  February  3, 1988,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  finding  on 
elemental  sulphur  from  Canada.  The 
review  covers  seven  producers  and/or 
exporters  of  this  merchandise  to  the 
United  States  and  generally  the  period 
December  1, 1085  through  November  30, 
1986. 


We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
are  deferring  the  final  results  of  our 
review  of  InterRedec  pending  receipt  of 
additional  information.  The  remaining 
final  results  of  our  review  remain 
unchanged  from  those  presented  in  our 
preliminary  results. 

EFFECTIVE  DATE:  April  28, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  A.  Fargo  or  John  R.  Kugelman, 
Office  of  Compliance,  Intemational 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-5255/3601. 

SUPPLEMENTARY  INFORMATION: . 

Background 

On  February  3, 1988,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Reg^er  (53  FR 
3062)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  finding  on  elemental 
sulphur  from  Canada  (38  FR  35655, 
December  17, 1973).  The  Department  has 
now  completed  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  elemental  sulphur 
currently  classifiable  under  item  number 
415.4500  of  the  Tariff  Schedules  of  Uie 
United  States  Aimotated  and 
Harmonized  System  item  numbers 
2503.10.00,  2503.90.00  and  2802.0a00. 

The  review  covers  seven  producers 
and/or  exporters  of  Canadian  elemental 
sulphur  to  the  United  States  and 
generally  the  period  December  1, 1985 
through  November  30, 1986. 

Analysis  of  Comments  Received 

We  gave  interested  parties  the 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  the  petitioner 
conceming  InterRedec. 

We  are  deferring  our  review  of 
InterRedec  pending  the  receipt  of 
additional  information;  therefore,  we 
have  not  addressed  the  petitioner's 
comments  on  InterRedec. 

Final  Results  of  the  Review 

Based  on  our  analysis  of  the 
comments  received,  we  are  deferring  the 
final  results  of  our  review  of  InterRedec 
pending  the  receipt  of  additional 
information.  The  remaining  final  results 
of  our  review  remain  unchanged  from 
the  preliminary  results,  and  we 
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determine  that  the  fotlowntg  margins 
exist: 


Produoar/wportw 


B.P.  Rnoureas  CMWda..- 

Qties  Servic*  Oi»  A  Gm... 

Imperial  Oi. 

Petrogas.. 


SoJco  Chemical 

Texaco  Canada,  Inc 


Period  of 


12/06-1 1/M 
12/86-11/86 
12/85-11/86 
12/85-11/86 
12/85-11/86 
12/86-11/86 


OMVMnt) 


•5^ 
•0 
0 

>0 
3.78 

• 


■  No  tfiipnMnis  during  the  perkxt  margin  from  Sw 
last  review  in  tMtMdt  thara  were  *hipmen«L 

The  Department  wiD  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  United 
States  price  and  foreign  market  vahie 
may  vary  from  the  percentages  stated 
above.  The  Department  will  issue 
appraisement  instructions  on  each 
producer/exporter  directly  to  the 
Customs  Service. 

As  provided  for  in  section  751(a)(1)  of 
the  Tariff  Act  a  cash  deposit  of 
estimated  antidumping  duties  based 
upon  the  above  maigkis  shall  be 
required  for  these  finns. 

For  any  shipment  from  the  remainmg 
known  producers  and/or  exporters  not 
covered  by  this  review,  the  cash  deposit 
will  continue  to  be  at  rates  published  in 
the  final  results  of  the  last 
administrative  reviews  for  each  of  those 
firms  (50  FR  37889,  September  la  1985, 
51  FR  43954.  December  5, 1906. 51  PR 
45153.  December  17. 1966^  52  FR  41801. 
October  29. 1987,  and  53  FR  1948. 
January  15. 1988).  For  any  future  entries 
of  this  meicbaiidise  from  a  new  exporter 
not  covered  in  this  or  prior 
administrative  reviews,  whose  first 
shipments  of  Canadian  elenental 
sulphur  occurred  after  November  30. 
1986  and  who  is  unrelated  to  any 
reviewed  firm  or  any  previously 
reviewed  firm,  a  cash  deposit  of  3.78 
percent  shall  be  requh-ed.  These  deposit 
requirements  are  effective  for  all 
shipments  of  Canadian  elemental 
sulphur  entered,  or  with<^wn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  and 
shall  remain  in  effect  until  publication  of 
the  final  results  of  the  next  i 

administrative  review.  ' 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C  ie75(aHl} 
and  19  CFR  353.53a. 

Dated:  April  19,  MBS. 

ioMpk  A.  Spatrifli 

Acting  Assiskmt  Secretory,  for  Import 
Administration. 

[FR  Doc  »-M43  Filed  4-27-M;  ScIS  am) 


(A-337-WYI 

SodiMm  NHrato  FroM  CMa;  Final 
RmuNsm  AnnaunipinQ  Only 
Auinwiislfnllw  RvvtMtf 

agency:  International  Trade 
Administration.  Import  Administration. 
Commerce. 

ACnosc  Notice  of  final  results  of 
Antidtmiping  Duty  Administrative 
Review. 

On  September  28. 1987,  the 
Department  of  Conunerce  pubhshed  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  doty  order  on 
sodium  nitrate  from  Chile.  The  review 
covers  one  exporter  of  this  merchandise 
to  the  United  States  and  the  period 
Mardi  1. 1988  through  February  28, 1987. 

We  gave  interested  parties  an 
opportimity  to  oomsnent  on  the 
prehmiiMry  lesuhs.  Based  on  our 
analysis  of  the  comments  received,  we 
have  changed  the  margins  frcmi  those 
presented  in  the  preliminary  results. 

EfTECnVE  date:  April  28, 1988. 

RM  FURTHER  MHMWATRM  CONTACT: 

Linda  L.  Pasden  or  Robert  Marenick. 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230: 
telei^ne:  (202)  377-5255. 

SUPPUMENTARV  MFOflMATfON: . 
Backgroimd 

On  September  28, 1987,  the 
Department  of  Commerce  ("the 
Department")  pubished  in  the  Federal 
Register  (52  FR  36296)  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  doty  order  on  sodimn 
nitrate  from  Chile  (48  FR  1258a  March 
25. 1983).  The  Department  has  now 
completed  the  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Rovieir 

Imports  covered  by  this  review  are 
shipments  of  indostria)  grade  sodium 
nitrate  (98  percent  or  more  pure). 
currently  classifiable  under  item 
480.2500  of  the  Tariff  Schedules  of  the 
United  States  Annotaled  and  tmder  item 
nmnber  3102.50.00  of  the  Harmonized 
System. 

Analysis  of  Comments  Rocaived 

We  gave  hiterested  parties  an 
opportonity  to  comment  on  the 
pre!i!BH»ry  resalts.  We  received 
comments  from  the  respondent. 
Sociedad  Qahnica  y  MSnera  de  Chile, 
S.A.  {"SQUT],  and  from  the  petitioner, 
the  Olin  Corporation. 


Respondent's  Comments 

Comment  1:  The  respondent  contends 
that  the  only  proper  way  of  allocating 
the  common  costs  of  mining,  crashing, 
and  leaching  to  nitrates  is  on  the  basis 
of  volume  produced.  The  respimdent 
further  contends  that  the  Department's 
methodology  is  absolutely  incorrect 
because  sodium  nitrate  is  the  only 
product  that  results  from  these 
processes.  Only  after  crystallization  and 
prilling  are  industrial  and  agricultural 
nitrates  produced. 

Department's  Position:  We  disagree. 
The  argument  that  sodium  nitrate  is  the 
only  product  produced  is  erroneous.  The 
ore  that  is  mined  contains  sodium 
nitrates  (agricultural  and  industrial), 
iodine,  and  other  minerals.  Therefore, 
we  consider  these  products  to  be  joint 
products  and  the  costs  associated  with 
the  mining  through  leaching  and 
solutions  are  joint  rather  than  common 
costs. 

Initially,  in  the  section  73e(c]  review, 
the  Department  accepted  SQM's 
allocation  based  on  production  value 
(quantity  produced  times  sales  value) 
between  nitrates  and  iodine.  Therefore, 
for  subsequent  distribution  of  the  joint 
costs  between  agricultural  and 
industrial  nitrates,  the  Department  used 
the  sales  value  method  of  allocation 
because  it  provided  consistency  and  an 
equitable  allocation  of  the  joint  costs  for 
all  the  joint  products.  If  the  Department 
were  to  use  the  volume  produced  basis. 
as  suggested  by  SQM  for  this  review, 
the  cost  of  production  ("COP") 
attributed  to  the  industrial  nitrates  could 
be  understated  because  industrial 
nitrate  is  more  eiqiensive  than 
agricultural  nitrate.  Additionally,  SQM 
provided  no  compelling  reason  for 
changing  this  allocation  methodology  in 
this  review. 

Comment  2:  The  respondent  contends 
that  depredation,  depieti<m,  and 
Administrative  North  Expenses  are 
directly  related  to  the  production 
process  and  should,  dierefore,  be 
allocated  on  the  basis  of  volume 
produced  an  not  on  a  sales  value  basis. 

Further,  the  allocation  of  the 
depreciation  of  office  equipment  in 
Antofagasta  and  Santiago  should  be 
made  on  the  basis  of  volume  produced 
at  each  mine,  rather  than  on  a  sales 
value  basis  between  nitrates  and  iodine. 
Consequently,  the  ffrsf  allocation  should 
be  on  total  tons  produced  at  each  mine. 
The  second  allocation  should  be  on 
production  value  of  nitrates  to  all 
products.  Finally,  the  tiliird  allocation 
should  be  based  on  the  volume 
produced  of  both  agriodturat  grade  and 
industrial  grade  at  the  one  plant  (not 


both  plants)  to  deove  the  permit  coat  gf 
depreciation  of  office  equipment 

Department's  Position:  We  disagiee. 
The  allocation  method  suggested  by 
SQM  is  inappropriate  because:  (1) 
Depreciation  and  depIeQon  costs  are 
considered  to  be  indirect  ovediead 
expenses;  and  (2)  it  fails  to  allocate 
costs  spedficaRy  to  industrial  nitrates, 
allocating  them  instead  to  nitrates  in 
general.  Therefore.  SQM's  method 
undeiestimates  die  cost  ef  depreoaftfam 
for  industrial  nitrates.  Adminisirative 
North  Expenses  are  aifaunislBaftive 
expenses  and  as  such,  the  D^artment 
also  aUoeated  these  expenses  on  a  sales 
value  basts. 

Comment  3:  The  respondent  contends 
that  the  Department  shoaU  aHow  the 
offsets  to  the  Location  Expenses 
because  in  operating  the  PV  mine.  SQM 
recovers  certain  coste.  For  exam|de,  the 
National  Headtb  Fund,  to  which  mH 
workers  in  Chile  must  contrdwle. 
ramburses  SQM  ior  its  cost  of  piraviding 
medical  sovices  to  its  warioc 

Departmemt's  Pomtioa:  We  disagree. 
At  verification,  the  Department 
examined  the  dEhet  to  Location 
Expenses  and  fiaond  then  to  be 
payments  received  for  services  peovided 
to  third  parties  (refer  to  verifiaiiBn 
Exhibit  COP  28).  SQM  failed  to 
substantiate  in  CQP  28  that  it  received 
reimbursements  from  the  National 
Heal&  Fond.  Further,  we  determined 
that  the  payownts  received  for  services 
are  not  related  to  COP. 

Comment  4:  The  respondent  contends 
that  Location  Expenses  sliould  be 
allocated  between  sodtem  niteale  and 
itxline  on  an  "added  vahie"  basis  (the 
method  SQM  used  to  accrue  die  total 
location  expense)  because  these 
expenses  all  benefit  labor  and  labor  is 
the  major  component  of  the  added 
value.  Further,  SQM  contends  tiiat  the 
Department  used  the  added  vahn  basis 
in  the  first  administrative  review  and 
verified  the  amount  in  the  second  and 
current  reviews. 

Department's  Position:  Location 
Ejqwnses  were  found  to  be  general 
administrative  type  expenses  and  as 
siich,  they  must  be  allocated  on  a  "sales 
value"  basis. 

The  Department  nevo'  allocated  diese 
expenses  on  the  "added  value"  basis. 
Thie  Department  allocated  these 
expenses  between  iodine  and  nitrates 
on  a  sales  value  basis.  Further,  the 
Department's  verification  of  a 
company's  method  of  allocation  does 
not  amount  to  acc^tance  of  that 
allocation  method.  The  Department 
reserves  the  right  to  agree  or  disa^^ee 
with  the  firm's  methodology  a^r 
verification. 


g^iaari  Ragiitei  /  Vot  sa.  tfa.  g  /  nutaday.  Apifl  2ft  MM  /  JMicee 
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Commas  5:  The  nspcndent  centenda 
that  tiK  Department's  aMocation  of 
selling  expenses  on  the  basis  of  total 
companyHvide  sakn  af  aH  pssdncts  is 
inoansd  when  aMuatfag  nling 
enpanses  (in  the  COP  catealalfan).  The 
DeiMrtment  mnat  nUncateS(^'s  selling 
expenses  on  the  basis  of  the  totri 
domestic  sales  oalqr.  SQM  further 
contamb  that  anly  ten  percent  of  the 
selling  expenses  relates  to  the 
pnnnotion^f  safes  abroad. 

Depmrtment'a  Poaitioit:  We  agree  that 
the  DepartBMnt  incorrectly  altocrted 
aeUing  expenses,  therefore,  we  have 
raaUocated  these  expenses  on  the  basis 
of  total  home  market  sales  of  industrial 
nitrates  to  total  company-wide  sales. 
However,  we  disagree  with  the 
re^>QBdent's  allocadon  of  these 
expenses  on  the  basis  of  total  heme 
maricet  safes  of  mdusMal  nitrates  to 
total  home  market  sales  (aii  products), 
times  the  total  expense,  divided  by  total 
tons  industrial  nifrates  soM  company- 
wide.  The  respondent's  calculation 
imderstated  its  sdhng  expenses  in  the 
COP  calculation. 

Comment  &  The  respondent  contends 
that  the  Department  erroneously 
assumed  that  SQM  finances  its 
production  of  sodium  nitrate  by 
borrowkig  from  outside  sources.  During 
this  period  of  review,  SQM  fiiranced  its 
production  of  sotfiom  nitrate  solely  from 
its  generated  profits  and,  therefore,  the 
Department  should  not  add  an  amount 
for  finance  expense  to  the  COP 
calculation. 

Department's  Position:  The 
Department  verified  tint  SQM 
experiences  a  finaaded  expense,  or 
period  expense,  as  noted  in  its  finandal 
statement.  Consequently,  a  portion  of 
this  financial  or  period  expense  must  be 
indnded  in  the  COP  calcufetion  for 
industrial  nitrates. 

Comment  7:  The  respondent  contends 
that  its  sales  to  related  parties  ia  Chile 
are  made  on  an  arm's-length  basis. 
Therefore,  they  should  be  included. 

Department's  Position:  The 
Department  generally  does  not  use  sales 
to  related  buyers  in  die  producer's  home 
market  for  comparison  virith  United 
States  price,  unless  it  is  clearly 
established  to  the  Department's 
satisfaction  that  the  sales  are  at  arm's- 
length.  See  V»  CFR  353.22(b).  SQM  has 
not  demonstrated  that  all  its  sales  to 
related  parties  in  Chile  are  at  arm's- 
length.  Therefore,  we  hare  not  used 
these  refeted  party  safes  in  our 
calculation  of  home-maricet  prices. 

Comment  8:  The  respondrait  contends 
that  the  amount  of  indiied  sellmg 
expenses  the  D^artment  inqmted  to  its 
sales  to  the  United  &ates  vastly 
exceeds  any  portion  of  selling  expenses 


and  Aidnnnislrative  South  Expenses  that 
it  incurs  on  behalf  of  those  ss^. 

Deportment's  Position:  At  verification 
SQM  was  requested  to  allocate  an 
araotmt  fat  iiMfired  selling  expenses 
incurred  on  its  sales  to  the  United 
States.  SQ^  did  not  comply  with  the 
Department's  request.  As  a  result,  the 
Department  used  best  infuruiution 
otherwise  available. 

Comment  9:  The  nspoadent  contends 
that  freight  eqiralization  costs,  incurred 
on  certain  U.S.  sales  should  be  allocated 
to  all  sales  because  they  are  warehouse 
expenses. 

Departments  Position:  We  disagree. 
At  verification,  the  freight  equalization 
expenses  induded  in  thie  indirect  seBing 
expenses  calculation  were  found  to  be 
additional  freight  expenses  incurred  on 
certain  sales  as  a  result  of  stock-outs  at 
the  customer's  usual  warehouse. 
Consequently,  we  detennined  this 
expense  to  be  directly  related  to  the 
safes  in  question. 

Commeni  10:  The  respondent 
contends  that  the  Department  should 
disregard  the  freight  eqaali2atioB 
expense  because  of  the  fire  that 
destroyed  thdr  Chesapeake  waieboase. 
This  fire  forced  them  to  supply 
customers  from  other  warehouses.  As  a 
result.  SQM  incurred  extraordinary 
frei^t  costs  that  would  have  been 
totally  imnecessary  had  the  warehouse 
not  been  destroyed,  ki  particufer,  the 
Department  should  disregard  the  figure 
in  column  26.1  of  the  ESP  data  base. 
These  costs  are  recapitulated  in  Exhibit 
35.1  that  was  subautted  to  the 
Department  by  letter  dated  }uly  1. 1987. 

Department's  Position:  SQM  argoes 
that  freight  equahzation  costs 
(Boentioned  in  number  9  above]  inoared 
an  certain  U.S.  safes  are  warehouse 
expenses.  Here,  SQM  argues  that  these 
same  expenses  are  extraordinary  freight 
costs  as  a  result  of  a  warehouse  fire. 

We  disagree.  Nowhere  in  SQM's 
response  or  at  verification  did  SQM 
explain  that  the  freight  expense  was 
incurred  solely  because  of  the 
warehouse  fire.  Additionally,  SQM 
failed  to  identify  and  substantiate  that 
certain  freight  expenses  were  incurred 
solely  as  a  result  of  extraordinary 
events.  It  is  incumbent  on  SQM  to 
identify  those  expenses  separately.  The 
Department  must  rdy  on  the  accuracy, 
completeness,  and  clarity  of  the 
submitted  data.  For  this  reason  and 
because  SQM  has  a  history  of  freight 
equalization  expenses,  the  Department 
wilt  not  change  its  analysis  for  the  final 
results. 

Comment  11:  The  respondent 
contends  that  for  fifteen  U.S.  sales,  the 
Department  should  noH  have  deducted 
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the  freight  equalization  expense  in  the 
calculation  of  U.S.  price. 

Department's  Position:  We  disagree. 
By  letter  dated  August  14, 1987,  SQM 
identified  these  freight  adjustments  as 
freight  expenses  that  were  never  billed. 
The  Department  considers  these  as 
incurred  expenses,  and  the  fact  that  they 
have  not  been  billed  to  date  is  irrelevant 
to  these  proceedings. 

Comment  12:  The  respondent 
contends  that  the  Department 
erroneously  included  three  of  sales  in 
our  calculation  of  U.S.  price:  (1) 
Agricultural-grade  nitrates  that  were 
sold  as  industrial-grade  ("product 
substitution");  (2]  certain  sales  that  were 
made  to  Canada  and  Mexico;  and  (3) 
product  damaged  by  a  fire  at  the 
warehouse. 

Department's  Position:  We  agree  and 
have  eliminated  these  sales  from  our 
calculation  because:  (1)  Agricultural- 
grade  nitrates  are  not  covered  by  the 
order  (2)  Canadian  and  Mexico  sales 
are  not  sales  to  the  United  States:  and 
(3)  the  reported  sale  of  damaged 
merchandise  actually  never  occurred 
during  the  period.  We  note  that  the  sales 
to  Mexico  and  Canada  were  not 
explained  in  the  narrative  response  nor 
brought  to  our  attention  until  after  the 
preliminary.  Further,  we  are  satisfied 
that  the  reported  sale  of  damaged 
merchandise  never  occurred  during  the 
period. 

Petitioner's  Comment  The  petitioner 
contends  that  the  Department 
understated  the  unit  value  of  SQM's 
COP  of  sodium  nitrate,  because  it     | 
appears  that  SQM  allocated  the 
crystallization  expenses  by  the  ratio  of 
the  agricultiu^l-grade  product  to  the 
industrial-grade  product.  Instead, 
petitioner  contends  that  these  expenses 
should  not  be  allocated  between  the  two 
grades  on  the  basis  of  relative  volume  or 
dollar  value.  This  approach  to  the 
allocation  of  these  expenses  serves  to 
understate  the  expense  allocated  to 
industrial-grade  nitrate.  ' 

Department's  Position:  This  is  a  moot 
point  because  crystallization  is  a  direct 
expense.  Therefore,  there  is  no 
allocation  between  agricultural-grade 
and  industrial-grade  nitrates. 

Final  Results  of  the  Review 

Based  on  our  analysis  of  the 
comments  received,  we  have  revised  our 
preliminary  results  for  Sociedad 
Quimica  y  Minera  de  Chile,  S.A.,  and  we 
determine  that  a  weighted-average 
margin  of  1.32  percent  exists  for  Uie 
period  March  1, 1986  through  February 
28, 1987. 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries.  The 


Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Further,  as  provided  for  in  section 
751(a)(1)  of  the  Tariff  Act.  a  cash  deposit 
of  estimated  antidumping  duties  based 
on  the  above  margin  shall  be  required 
for  SQM. 

For  any  future  entries  of  this 
merchandise  from  a  new  exporter,  not 
covered  in  this  or  prior  administrative 
reviews,  whose  first  shipments  occurred 
after  February  26, 1987  and  who  is 
unrelated  to  any  reviewed  firm  or  any 
previously  reviewed  firm,  a  cash  deposit 
of  1.32  percent  shall  be  required.  These 
deposit  requirements  are  effective  for  all 
shipments  of  Chilean  sodium  nitrate 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  and  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1875(a)(1)) 
and  S  S  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 

Dated:  April  20. 198a 

Joseph  A.  Spetiini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[PR  Doc.  88-^447  Filed  4-27-88;  8:45  am] 
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[A-427-044] 

Stainlass  Steal  Wire  Rods  From 
France;  Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  International  Trade 

Administration,  Import  Administration, 

Commerce. 

ACTION:  Notice  of  amended  final  results 

of  Antidumping  Duty  Administrative 

Review. 

summary:  On  November  21, 1983,  the 
United  States  Court  of  International 
Trade  remanded  the  second 
administrative  review  to  the  Department 
of  Commerce  with  instructions  to  verify 
the  data  submitted  by  the  only 
respondent  Ugine  Aciers  (currently 
Ugine-Savoie),  for  the  period  July  1, 1980 
through  June  30, 1981.  We  have 
completed  the  verification.  We  provided 
interested  parties  an  opportunity  to 
comment  on  the  amended  final  results. 
We  received  no  comments. 

Based  on  our  verification  and 
analysis,  this  notice  of  amended  results 
changes  the  margin  calculated  in  the 
final  results  of  review  from  0.30  to  0.70 
percent. 


iFFECnVI  DATK  April  26, 1966. 

FOR  FURTHER  INFORMATION  CONTACT: 

Knobae  C.H.  Brooks  or  Robert  J. 
Marenick,  Office  of  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington 
DC  20230.  Telephone:  (202)  377-5255. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  January  21, 1983,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  the 
final  results  of  the  administrative  review 
of  the  antidumping  finding  on  stainless 
steel  wire  rods  from  France  for  the 
period  July  1, 1980  through  June  30, 1981   . 
(48  FR  2808).  On  January  25, 1983,  Al 
Tech  Specialty  Steel  Corporation, 
Armco  Incorporated,  Carpenter 
Technology  Corporation,  and  Crucible 
Stainless  Steel  Division  of  Colt 
Industries  Incorporated,  filed  a 
complaint  in  the  United  States  Court  of 
International  Trade,  challenging  the 
Department's  final  results  of 
administrative  review  and  specifically 
claiming  that  the  Department  should 
have  verified  the  information  submitted 
in  the  administrafive  review  by  the  only 
respondent,  Ugine  Aciers  (currently 
Ugine-Savoie).  IN  a  November  21, 1983 
opinion,  the  court  held  that  the 
Department  should  have  verified  this 
information  and  remanded  the  case  to 
the  Department  to  verify  the 
respondent's  data.  At  Tech  Specialty 
Steel  Corporation,  et  al.  v.  United 
States,  575  F.  Supp.  1277  (CIT.  November 
1963).  On  October  3, 1984,  the  Court  of 
Appeals  for  the  Federal  Circuit  affirmed 
the  err  decision. 

Amended  Final  Results  of  the  Review 

Based  on  our  verification  and 
analysis,  the  margin  of  0.30  percent 
calculated  in  our  final  results  has  been 
changed.  The  correct  rate  for  Ugine 
Aciers  (currently  Ugine-Savoie)  for  the 
period  July  1, 1980  through  June  30, 1981 
is  0.70  percent. 

There  is  in  effect  an  injunction  against 
liquidation  of  entries  of  stainless  steel 
wire  rods  from  France  covered  by  the 
January  21, 1983  notice  of  final  results. 
The  CITs  order  provides  that  this 
injimction  will  expire  automatically  30 
days  after  publication  of  this  notice.  The 
Department  will  instruct  the  Customs 
Service  to  assess  antidumping  duties  on 
all  appropriate  entries.  Individual 
differences  between  United  States  price 
and  foreign  market  value  may  vary  from 
the  percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 


This  amendiment  to  the  administiative 
review  and  notice  are  in  accordance 
with  section  751(a)(1)  of  the  Tariff  Act  of 
1930  (19  U.SXL  1B75  (a)(l])  aad  the 
Novraober  21. 1983,  order  of  the  CIT. 

Dated:  April  20, 1988. 
Joseph  A.  Spetiini, 

Acting  Assiataat  Secretary  for  Import 
Administration. 

(FR  Doc.  88-9448  Filed  4-27-88;  8:45  am} 
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IA-S88-041) 

Synttietic  Mettiionlne  From  Japan; 
Final  Results  of  Antidumping  Duty 
Adkninistrative  Review 


agency:  Intematioael  Tnde 
Administration,  Import  Administration, 
Commerce. 

ACnOK  Notice  of  final  results  of 
Antidumping  Dufy  Achninistrative 
Review. 


;  On  March  10, 1988.  the 
Department  ef  Commerce  pi^shed  the 
preliminery  resi^  of  Ha  adrainistative 
review  ef  ^le  antidninpii^  finding  en 
synthetic  ae^riuiiine  frtm  Japan.  Ilie 
review  ovvers  one  meanfatHaei/ 
exporter  md  one  tMrd-ceantry  reaeMei 
of  thi»  nerekan^se  to  Hie  U.S.  and  die 
period  filly  t,  nesAiDo^  June  36, 1987. 

We  gave  inteiestetf  parties  an 
opportunity  tecamnent  on  Hk 
prelininary  results.  We  received  ne 
coounents.  Based  on  our  anafysis,  iie 
final  rasuks  at  renew  Me  andiaBged 
from  those  pmentad  m  Ute  pfebsinary 
results  of  review- 
EFFECnVE  DATE  April  28, 1968. 
FOR  FURTHER  INFORMATION  CONTACT 
Dennis  U.  Askey  or  John  R.  Kugelman. 
Office  of  Compliance,  Intemational 
Trade  Administration,  U5.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-3601.  . 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  30, 1988,  the  Department  of 
Commerce  ("the  Dtpartmeat") 
published  ia  the  Federal  Re^atar  f53  FR 
7775)  the  prdinnnry  remjls  of  its 
administrative  review  of  tfie 
antidumping  fintfing  on  synAetie 
methionine  from  Japan  (38  FR  18382,  Jofy 
10, 1973).  The  Department  has  now 
completed  that  administrative  review  in 
accordance  with  section  751  of  the  Tac^ 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  coveiad  by  the  review  ace 
shipment*  of  pathetic  metUoniiie 
cunentfy  cfaaaifiable  ander  Tariff 
Schedules  of  the  United  Stataa 


Annotated  item  number  425i)430  and 
Harmonized  ^stem  item  number 
2922.42.5a 

The  review  covets  ene  maaufactuier/ 
exporter  nul  one  yutd-couoky  readier 
of  Japanese  synthetic  methionine  to  ^ 
U.S.  and  the  period  )aly  1, 1986  trough 
June  30, 1987. 

Final  Results  of  the  Review 

We  invited  intevested  parties  t« 
comment  on  the  preliminary  results  of 
review.  We  received  no  comments. 
Based  on  our  analysis,  the  final  results 
of  our  review  are  the  same  as  these 
presented  in  the  preliminary  results  of 
review,  and  we  detemuBe  that  the 
following  margins  exists  for  the  period 
July  1, 1986  throu^  June  30, 1987: 


Manula(>iMra(/E)(porteryThin(.Counky 
~      "    (Courtly) 


Nippon  Soda/Mltsui 

Nippon      SoianmmM/Cmmt 


Soya 


Margin 
(perosnQ 


■3.35 


'No  Shipments  (luring  ttte  period;  marginB  based 
on  the  last  penod  in  wtMch  there  were  ifipmmnt. 

As  provided  for  in  section  7Sa.(aHl)  of 
the  Tariff  Act.  a  caah  deposit  of 
estimated  antidumpiag  duties  based  en 
the  above  margins  shall  be  ceiiaircd  for 
those  firms.  For  any  shipments  &x>m  the 
remaining  known  manufacturers, 
exporteis,  and  third-coantry  resellers 
not  covered  by  this  review,  the  cash 
deposit  wfll  continue  to  be  at  the  lalea 
pablisfaed  in  the  final  resists  of  the  laat 
administrative  review  for  eadi  of  those 
firms  (48  FR  55153,  December  a  1983,  S2 
FR  10600,  April  2. 1987,  and  52  FR  38953, 
October  20, 1967). 

For  any  fotiite  esitrKS  of  this 
merchandiae  feom  a  new  exporter,  not 
covered  in  this  ar  prior  administrative 
reviews,  whose  fint  shipments  of 
Japanese  synthetic  methionine  occurred 
after  Jme  36. 1987  and  vAm  is  "pf^t^^ 
to  any  of  the  reviewed  firm*  or  ai^ 
pieviaualiy  ceviewed  inB,  a  cash  dq>e8it 
of  3.35  percent  shall  be  required.  This  ia 
in  accordance  with  our  practice  of  not 
using  the  most  recently  reviewed  rale  as 
a  basis  for  a  cash  d^oait  for  new 
shippecs  when  we  have  based  the  most 
recent  cate  en  beat  informetiaa 
available. 

Theae  deposit  le^uirementa  ase 
effective  kr  all  aUpraenta  ef  Japanese 
synthetic  waeAimoBe  enteced.  or 
withdrawn  from  waiehouse,  for 
consumption  on  or  after  the  date  ot 
publication  of  this  notice  and  shall 
remain  in  effect  untii  publicataon  ef  t^ 
final  resulta  of  the  next  a^nimsttative 
review. 

This  adminiatrative  review  and  notice 
are  ia  accordance  with  section  7S1  (a)(1) 


of  the  Tariff  Act  (19  U.Si:.  ie75(a)(l)) 
andl9CFR353.S3a. 

Dated:  April  20, 1988. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administratiaa, 

[FR  Doc  88-9449  Filed  4-^7-88;  8;45  an^ 
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Short-Supply  Review  on  Certain 
Staloleaa  Steal;  Request  for 
Comments 

aoency:  Import  Administration/ 
Intemational  Trade  Administration, 
Commerce. 

action:  Notice  and  request  for 
conmients. 

summary:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  a  shert-supply 
determination  under  Article  8  of  the 
U.S.-Brazil,  U.S.-Spain,  and  U.S.-EC 
Arrangements  on  Certain  Steel  Prodacta, 
and  Paragraph  8  of  the  U.S.-Japan 
Arsangement  on  Certain  Sted  Products, 
with  respect  to  eertaia  hot-idled, 
stainleaa  iteci 

date:  Comments  must  be  submitted  on 
or  before  May  9. 1986. 

Nicholas  C.  Tolerico,  Director,  Office  of 
Agreements  Caasplianoe,  lapart 
A^ministaatiQn,  U.S.  Dcpattntsrt  of 
Commerce,  Room  7860, 14tfa  Street  and 
Constitution  Avenae,  NW.,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  O.  Weible.  Office  of 
Agreements  Compliance.  Import 
Administration,  U.S.  D^arUneat  of 
Commerce,  Room  7866, 14th  Street  and 
Constitution  Avenae.  NW...  Washington. 
DC  20230.  (202)  377-1150. 

SUPPLEMEMTART  INTORMKTIOW.  Article  8 

of  the  U.S.-Braaa,  U.S.-Spain,  and  U.S.- 
EC  ArrangemeirtB  on  Certain  Steel 
Products  and  Paragraph  8  of  the  U.S.- 
Japan Arrangement  on  Certain  Steel 
Products  provides  that  if  the  U.S. 
determines  that  because  of  abnormal 
supply  or  demand  factors,  the  U.S.  steel 
industry  will  be  unable  to  meet  demand 
in  the  USA  for  a  particular  product 
(including  substantia  objective 
evidence  such  as  allocation,  extended 
delivery  periods,  or  other  relevant 
factors),  an  additional  tonnage  shall  be 
allowed  for  such  product  or  products. 

We  have  received  a  short-supply 
request  for  uarieas  grades  of  hot-it^ed. 
stainless  steel  tanging  from  a  OSS  to  0.25 
inch  in  thickness  and  from  28.5  to  61j0 
inches  in  thickBcsa. 
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Any  party  interested  in  commenting 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  that  May  9, 1988.  Comments  should 
focus  on  the  economic  factors  involved 
in  granting  or  denying  this  request. 

Commerce  will  maintain  this  request 
and  all  comments  on  this  request  in  a 
public  file.  Anyone  submitting  business 
proprietary  informatoin  should  clearly 
identify  that  portion  of  their  submission 
and  also  provide  a  non-proprietary 
submission  which  can  be  placed  in  the 
public  file.  The  pubUc  file  will  be 
maintained  in  the  Central  Records  Unit, 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  B-099  at  the  above 
address. 
JoMph  A.  Spetrini, 

Acting  Assistant  Secretary  for  bnpmt 
Administration. 
April  22, 1968. 

(FR  Doc.  88-9452  Piled  4-27-88;  8:45  am] 
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[A-5S8-066]  I 

Impreision  Fsbric  of  Men  Msde  FHmt 
From  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  International  Trade 

Administration.  Import  Administration, 

Commerce. 

action:  Notice  of  final  results  of 

antidumping  duty  administrative  review. 


r.  On  February  24, 1988.  the 
Department  of  Commerce  pubUshed  the 
preliminary  results  of  its  antidumping 
duty  administrative  review  on 
impression  fabric  of  man-made  fiber 
from  ]apan.  The  review  covers  two 
exporters  of  this  merchandise  to  the 
United  States  and  the  period  May  1, 
1986  through  April  30, 1987. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments.  Based  on  our  analysis,  the 
final  results  of  review  are  unchanged 
from  those  presented  in  the  preliminary 
results. 

effective  date:  April  28. 1988. 
FON  FURTHER  INFORMATION  CONTACT 

Joseph  A.  Fargo  or  ]ohn  Kugelman. 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230. 
telephone:  (202)  377-5255/3601. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  24, 1988.  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (5}  FR 
5437]  the  preliminary  results  of  its 


administrative  review  of  the 
antidumping  finding  on  impression 
fabric  of  man-made  fiber  fiom  Japan  (43 
FR  22344,  May  25. 1978).  The 
Departaient  has  now  completed  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  impression  fabric  of  man- 
made  fiber,  classifiable  under  numbers 
338.5001,  338.5002,  and  347.6030  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  and  Harmonized  System  item 
numbers  5407.41.00  and  5806.32.10. 

The  review  covers  two  exporters  of 
Japanese  impression  fabric  of  man-made 
fiber  to  the  United  States  and  the  period 
May  1, 1986  through  April  30. 1987. 

Final  Results  of  the  Review 

We  invited  interested  parties  to 
conunent  on  the  preliminary  results.  We 
received  no  comments.  Based  on  our 
analysis,  the  final  results  of  review  are 
the  same  as  those  presented  in  the 
preliminary  results  of  review  and  we 
determine  that  the  following  margins 
exist  for  the  period  May  1, 1986  through 
April  30, 1987: 


Expoitsrs 


Mitsui  a  Co.,  Ltd.. 
r«ssai  Co..  Ltd. 


Margin 
(percent) 


>7.5 
'  10.12 


■f4o  Shipments  during  ttw  period:  margins  from 
ttie  last  review  in  wtvch  mere  were  shipments. 

As  provided  for  by  section  751(a)(1)  of 
the  Tariff  Act,  a  cash  deposit  of 
estimated  antidumping  duties  based 
upon  the  above  margins  shall  be 
required  for  these  firms.  For  any 
shipments  from  the  remaining  known 
exporters  not  covered  in  this  review,  a 
cash  deposit  will  continue  to  be  at  the 
rates  published  in  the  final  residts  of  the 
last  administrative  review  for  each  of 
those  firms  (49  FR  19560,  May  8, 1984,  52 
FR  41601,  October  29, 1987). 

For  any  future  entries  of  this 
merchandise  fix>m  a  new  exporter  not 
covered  in  this  or  prior  administrative 
reviews,  whose  first  shipments  occurred 
after  April  30, 1987  and  who  is  unrelated 
to  any  review  firm  or  any  previously 
reviewed  firm,  a  cash  deposit  of  10.12 
percent  shall  be  required.  These  deposit 
requirements  are  effective  for  all 
shipments  of  Japanese  impression  fabric 
of  man-made  fiber  entered,  or 
v.ithdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  and  will 
remain  in  effect  until  publication  of  the 


final  results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.53a. 
Joseph  A  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Date:  April  21, 1988. 
[FR  Doc.  88-9444  Filed  4-27-88;  8:45  am] 
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[V427-0091 

Industrial  Nitrocellulose  From  France; 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

AOENCv:  International  Trade 

Administration,  Import  Administration. 

Commerce. 

ACTION:  Notice  of  final  results  of 

antidumping  duty  administrative  review. 

summary:  On  March  10. 1988.  the 
Depctrtment  of  Commerce  ("the 
Department")  published  the  preliminary 
results  of  its  administrative  review  and 
tentative  determination  to  revoke  the 
antidimiping  duty  order  on  industrial 
nitrocellulose  from  France.  The  review 
covers  the  only  known  manufacturer 
and/or  exporter  of  this  merchandise  to 
the  United  States,  and  the  periods 
August  1, 1984  through  July  31, 1985  and 
August  1, 1985  through  July  31, 1986.  The 
review  indicates  no  dumping  margins  for 
the  period  August  1, 1984  through  July 
31, 1985  and  de  minimis  dumping 
margins  for  the  period  August  1, 1985 
through  July  31. 1986. 

We  gave  interested  parties  an 
opportimity  to  comment  on  the 
preliminary  results.  We  received  no 
comments.  Based  on  our  analysis,  the 
final  results  of  review  are  unchanged 
from  those  presented  in  the  preliminary 
results. 

EFFECTIVE  DATE:  April  28, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
J.  David  Dirstine  or  Phyllis  Derrick, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-2923. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  10. 1988,  the  Department 
published  in  the  Federal  Renter  (53  FR 
7773)  the  preliminary  results  of  its 
administrative  review  and  tentative 
determination  to  revoke  the 
antidumping  duty  order  on  industrial 
nitrocellulose  bom  France  (46  FR  36303. 
August  10. 1983).  The  Department  has 


now  completed  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  industrial  nitrocellulose 
containing  between  10.8  and  12.2 
percent  nitrogen.  Industrial 
nitrocellulose  is  a  dry,  white,  amorphous 
syiithetic  chemical  produced  by  the 
action  of  nitric  acid  on  cellulose.  The 
product  comes  in  several  viscosities  and 
is  used  to  form  films  in  lacquers, 
coatings,  furniture  finishes  and  printing 
inks.  These  imports  are  currentiy 
classifiable  under  TSUSA  item  445.2500 
and  under  HS  item  numbers  3912.20.00 
and  3912.00. 

The  review  covers  Societe  Nationale 
des  Poudres  et  Explosifs  ("SNPE").  the 
only  known  manufacturer  and/or 
exporter  of  French  industrial 
nitrocellulose  to  the  United  States,  and 
the  period  August  1. 1984  through  July 
31, 1986. 

Final  Results  of  the  Review 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  no  comments.  Based  on  our 
analysis,  the  final  results  of  review  are 
the  same  as  those  presented  in  the 
preliminary  results  of  review.  We 
determine  that  the  following  margins 
exist  for  Societe  Nationale  des  Poudres 
et  Explosifs: 
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8/1/64-7/31/85. 
8/1/85-7/31/86. 


Margin 
(per- 
cent) 


0 
0.07 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  wiU  issue 
appraisement  instructions  directiy  to  the 
Customs  Service.  Further,  as  provided 
for  by  section  751(a)(1)  of  tiie  Tariff  Act 
since  the  margin  for  SNre  is  0.07 
percent  and,  therefore,  de  minimis  for 
cash  deposit  purposes,  the  Department 
shall  not  require  a  cash  deposit  of 
estimated  antidumping  duties  for  SNPE. 
For  any  future  entries  of  this 
merchandise  from  a  new  exporter  not 
covered  in  this  or  prior  administrative 
reviews,  whose  first  shipments  occurred 
after  March  10.  im8  and  who  is 
tmrelated  to  the  reviewed  firm,  no  cash 
deposit  shall  be  required.  These  cash 
deposit  requirements  are  effective  for  all 
shipments  of  French  'ndustrial 


nitrocellulose,  entered  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  and  will  remain  in  effect  until  the 
final  results  of  the  next  adminisfrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  sections  751 
(a)(1)  and  (c)  of  the  Tariff  Act  (19  U.S.C. 
1675  (a)(l],  (c)  and  §§  353.53a  and  353.54 
of  the  Commerce  Regulations  (19  CFR 
353.53a,  353.54). 
Joseph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 
Administration.  ' 

Date:  April  21. 1988. 
[FR  Doc.  88-9445  Filed  4-27-^;  8:45  am) 
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(A-428-0611 

Precipitated  Barium  Cartwnate  From 
the  Federal  Republic  of  Germany; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and  Intent 
To  Revoice  In  Part 

AOENCT  International  Trade 

Administration.  Import  Administration. 

Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative  review 

and  intent  to  revoke  in  part. 

SUMMARY:  The  Department  of 
Commerce  has  conducted  an 
adminisfrative  review  of  the 
antidumping  duty  order  on  precipitated 
barium  carbonate  from  the  Federal 
Republic  of  Germany.  The  review  covers 
one  manufacturer/exporter  of  this 
merchandise  to  the  United  States  and 
the  period  July  1, 1986  Uirough  April  3. 
1987.  The  review  indicates  tiie  existence 
of  a  de  minimis  dumping  mai:gin  for  the 
firm  during  the  period. 

As  a  result  of  the  review,  the 
Department  intends  to  revoke  the  order 
with  respect  to  Kali-Chemie  AG. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results 
and  intent  to  revoke  in  part. 
EFFECnVE  DATE:  April  28, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Richard  P.  Bruno  or  Robert  J.  Marenick, 
Office  of  Compliance,  International 
Trade  Adminisfration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-5255. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  4. 1988.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (53  FR 
47)  the  final  results  of  its  last 
adminisfrative  review  of  the 
antidumping  duty  order  on  precipitated 


barium  carbonate  from  the  Federal 
Republic  of  Germany  (46  FR  32884,  June 
25, 1981).  Both  the  petitioner  and 
respondent  requested  in  accordance 
with  §  353.53a(a)  of  the  Commerce 
Regulations  that  we  conduct  an 
adminisfrative  review.  We  published  a 
notice  of  initiation  on  July  17, 1987  (52 
FR  27036).  The  Department  has  now 
conducted  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  ("HS").  In  view  of  this,  we  will 
be  providing  both  the  appropriate  Tariff 
Schedule  of  the  United  States  Annotated 
('TSUSA")  item  numbers  and  the 
appropriate  HS  item  numbers  with  our 
product  description  on  a  test  basis, 
pending  Congressional  approval.  As 
vrith  the  TSUSA.  the  HS  item  numbers 
are  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
numbers  as  well  as  the  TSUSA  item 
numbers  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  Harmonized  System  schedule 
is  available  for  consultation  in  the 
Cenfral  Records  Unit.  Room  B-099,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  E)C  20230.  Additionally,  all 
Customs  offices  have  reference  copies, 
and  petitioners  may  contact  the  Import 
Specialist  at  their  local  Customs  office 
to  consult  the  schedule. 

Imports  covered  by  the  review  are 
shipments  of  precipitated  barium 
carbonate,  a  chemical  compound 
(BaCos),  currentiy  classifiable  under 
TSUSA  item  472.0600  and  under  HS  item 
2836.60.00. 

The  review  covers  one  manufacturer/ 
exporter  of  West  German  precipitated 
barium  carbonate  to  the  United  States. 
Kali-Chemie  AG,  and  the  period  from 
July  1. 1986  through  April  3, 1987. 

United  States  Price 

In  calculating  United  States  price  the 
Department  used  purchase  price,  as 
defined  in  section  772  of  the  Tariff  Act 
Purchase  price  was  based  on  the 
deUvered,  packed  price  to  unrelated 
purchasers  in  the  United  States. 

All  sales  to  the  United  States  were 
made  through  a  related  sales  agent  in 
the  United  States  to  an  unrelated 
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purchaser  prior  to  the  date  of 
importatioa.  The  Department 
determined  that  purchase  price  was  (he 
appropriate  indicator  of  United  States 
price  based  on  the  following  elements: 

1.  The  merchandise  in  question  was 
shipped  directly  from  the  manufacturer 
to  the  unrelated  buyer,  without  being 
introduced  into  the  inventory  of  the 
related  selling  agent: 

2.  This  was  the  customary  commercial 
channel  for  sales  of  this  merchandise 
between  the  parties  involved;  and 

3.  The  related  selling  agent  located  in 
the  United  States  acted  only  as  a 
processor  of  sales-related 
documentation  and  a  communication 
link  with  the  unrelated  U.S.  buyer. 

Where  aU  the  above  elements  are  met, 
we  regard  the  routine  selling  functions 
of  the  exporter  as  having  been  merely 
relocated  geographically  from  the 
country  of  exportation  to  the  United 
States,  where  the  sales  agent  performs 
them.  Whether  these  functions  are 
performed  in  the  United  States  or 
abroad  does  not  change  the  substance  of 
the  transactions  or  the  functions 
themselves. 

We  made  adiustments,  where 
applicable,  for  foreign  inland  freight, 
ocean  freight,  marine  insurance,  U.S. 
duty,  forwarding  fees,  U.S.  clearance 
and  brokerage  charges,  U.S.  inland 
freight,  and  transloading.  No  other 
adjustments  were  claimed  or  aUowed. 

Foraipi  Market  Vahie  | 

In  calculating  foreign  market  value  the 
Department  used  home  maricet  price,  as 
defined  in  section  773  of  the  Tariff  Act, 
since  sufHcient  quantities  of  such  or 
similar  merchandise  were  sold  in  the 
home  market  to  provide  a  basis  for 
comparison.  Home  maricet  price  was 
based  on  either  the  delivered  or  ex- 
factory,  packed  price  with  adjustments, 
where  applicable,  for  inland  freight, 
rebates,  prompt  payment  discounts, 
technical  services,  and  differences  in 
packing  costs.  We  denied  a  claimed 
adjustment  for  "other  expenses" 
because  it  was  not  properly  quantified. 
No  other  adiustments  were  claimed  or 
allowed. 

PreBminary  Results  of  Review  sod 
Intent  to  Revoke  in  Part 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
valve,  we  preiinunary  determine  that  a 
de  minimis  margin  of  04)1  perctnt  exists 
for  Kali-aieaie  Af  for  the  period  July  1. 
1986  throu^  April  S,  1907. 

ThereCoM.  we  tntnid  to  renroke  the 
antidumping  duty  order  widi  respect  to 
this  merchandise  manufactnrered  and 
exported  by  Kali-Chemie  AG.  Kali- 
Cheroie  had  no  margHis  for  the  period 


July  1, 1961  through  |une  30. 1966  and 
made  all  sales  at  not  less  than  fair  value 
during  the  period  July  1. 1986  through 
April  3. 1967,  the  date  of  our  tentative 
determination  to  revoke  in  part  with 
regard  to  Kali-Chemie. 

As  provided  for  in  fi  353.54(e)  of  the 
Commerce  Regulations,  Kali-Chemie  AG 
has  agreed  in  writing  to  an  immediate 
su^ension  of  liquidation  and 
reinstatement  in  the  order  under 
circumstances  as  specified  in  the  written 
agreement.  If  the  order  is  revoked  with 
respect  to  Kali-Chemie  AG,  it  shall 
apply  to  unliquidated  entries  of  West 
German  precipitation  barium  carbonate 
manufactured  and  exported  to  the 
United  States  by  Kali-Chemie  AG  and 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  April  3, 1987. 

Interested  parties  may  request 
disclosure  and/or  an  administrative 
protective  order  within  5  days  of  the 
date  of  publication  of  this  notice  and 
may  request  a  hearing  within  8  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  35  days  after  the  date  of 
publication,  or  the  first  workday 
thereafter.  Pre-hearing  briefs  and/or 
written  comments  from  interested 
parties  may  be  submitted  not  later  than 
25  days  after  the  date  of  publication. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
those  comments,  may  be  filed  not  later 
than  32  days  after  the  date  of 
publication. 

The  Department  will  publish  the  final 
results  of  the  administrative  review. 
including  the  results  of  its  analysis  of 
any  such  comments  or  hearing.  The 
Department  shall  instruct  the  Custom 
Service  to  assess  antidumping  duties  on 
all  appropriate  entries. 

For  any  future  shipments  bom  the  one 
remaining  known  manfacturer/exporter 
not  covered  in  this  review,  the  cash 
deposit  will  continue  to  be  the  rate 
published  in  the  Anal  results  of  the  last 
administrative  review  for  that  firm  (50 
FR 16330.  April  25. 1985). 

For  any  future  entries  of  this 
merchandise  from  a  new  exporter  not 
covered  in  this  or  prior  administrative 
reviews,  whose  first  shipments  occurred 
after  ^iril  3, 1987  and  who  is  unrelated 
to  the  revtewed  finn  or  any  previoosly 
reviewed  firm,  no  cash  deposit  shall  be 
required.  Hiese  deposit  requirements 
are  effective  for  all  shipments  of  West 
German  precipitated  barium  carbcmate 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publicatian  of  the  final  results  of  Ms 
administrative  rsvlesr. 

This  administratlvB  review  and  notice 
are  in  accordance  with  sectloa  7Sl(aKl) 
and  (c)  of  the  Tariff  Act  (19  U.S.C 
167S(aXl).  (c))  and  |  SS3.53a  and  3S3.54 


of  the  Commerce  Regulations  (19  CFR 
353.53a,  3S3.54). 
Joseph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 

Administration. 

Date:  April  2a  1968. 

(FR  Doc.  88-0446  Filed  4-27-88;  &-45  am} 
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IC-201-0171 

Bricks  Frofn  Ktextcoi  PfcNiiilnary 
RmuHs  of  Countsrvalling  Duty 
Administrativ*  Review 

agemcy:  International  Trade 
Administration,  Import  Adminisfration. 
Commerce. 

ACiiON:  Notice  of  preliminary  results  of 
countervailing  duty  administrative 
review. 

SUMMAnv:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  order  on  bricks  from 
Mexico.  We  preliminarily  determine  the 
total  bounty  or  grant  to  be  zero  or  de 
minimis  for  25  firms  and  3.76  percent  ad 
valorem  for  all  other  firms  during  the 
period  July  1, 1984  through  December  31, 
1984.  For  the  period  January  1. 1985 
through  December  31, 1985.  we 
preliminarily  determine  the  total  bounty 
or  grant  to  be  zero  or  de  minimis  for  26 
firms  and  5.11  percent  ad  valorem  for  all 
other  firms.  We  invite  interested  parties 
to  comment  on  these  preliminary  results. 

EPFECnVK  date:  April  28, 1988. 

FOR  nmTMER  INFORMATION  CONTACT: 

Jean  Carroll  or  Bernard  Carreau,  Office 
of  Comiriiance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230: 
telephone:  (202)  377-2786. 

SUPPLCMENTAIIV  INFORMATION: 

BMkgnmnd 

On  December  2, 1986,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Ragistw  (51  FR 
43418)  the  final  resulU  (rf  iU  last 
administrative  review  of  the 
countervailing  duty  order  on  bricks  from 
Mexico  (49  FR  18564.  May  8, 1984).  On 
May  29, 1966.  the  Mexican  government 
requested  in  accordance  with  19  CFR 
355.10  an  administrative  review  of  the 
order.  We  published  the  initiation  of  the 
administrative  review  on  June  23. 198& 
The  Department  has  now  coodocted  this 
administrative  review  in  accordance 
with  section  781  of  the  Tariff  Act  of  1930 
("the  Tariff  AcT}. 


Scope  of  Review     ,  ^ ...  ^ ., 

The  United  States  lias  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  ("HS").  In  view  of  this,  we  will 
be  providing  both  the  appropriate  Tariff 
Schedules  of  the  United  States 
Annotated  ('TSUSA")  item  numbers 
and  the  appropriate  HS  item  numbers 
with  our  product  descriptions  on  a  test 
basis,  pending  Congressional  approval. 
As  with  the  TSUSA  the  HS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(s)  as  well  as  the  TSUSA  item 
niunber(s)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  Harmonized  System  schedule 
is  available  for  consultation  at  the 
Central  Records  Unit,  Room  B-099,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC  20230.  Additionally,  all 
Customs  offices  have  reference  copies, 
and  petitioners  may  contact  the  Import 
Specialist  at  their  local  Customs  office 
to  consult  the  schedule. 

Imports  covered  by  this  review  are 
shipments  of  Mexican  bricks.  Such 
merchandise  is  currently  classifiable 
under  TSUSA  item  numbers  532.1120 
and  532.1140.  These  products  are 
currently  classifiable  under  HS  item 
number  6904.10.00-0.  We  invite 
comments  from  all  interested  parties  on 
this  HS  classification.  The  review  covers 
the  period  from  July  1, 1984  through 
December  31, 1985  and  12  programs. 

Analysis  of  Programs 

(l)FOMEX 

The  Fund  for  the  Promotion  of  Exports 
of  Mexican  Manufactured  Products 
("FOMEX ')  is  a  trust  of  the  Mexican 
Treasury  Department,  with  the  National 
Bank  of  Foreign  Trade  acting  as  trustee 
for.  the  program.  The  National  Bank  of 
Foreign  Trade,  through  financial 
institutions,  makes  FOMEX  loans 
available  at  preferential  rates  to 
manufacturers  and  exporters  for  two 
purposes:  Pre-export  financing  and 
export  financing.  We  consider  both  pre- 
export  and  export  FOMEX  loans  to  be 
export  bounties  or  grants  since  these 
loans  are  given  only  on  merchandise 
destined  for  export.  We  found  that  the 
annual  interest  rate  that  financial 
institutions  charged  borrowers  for  peso- 
denominated  FOMEX  pre-export 
financing  outstanding  during  the  period 
of  review  ranged  fix>m  17.50  to  39.60 
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percent.  The  annual  interest  rate  for 
dollar-denominated  FOMEX  export 
financing  ranged  from  6.38  to  9.29 
percent  during  the  period  of  review. 

We  consider  the  benefit  fit>m  loans  to 
occur  when  the  interest  is  paid.  Interest 
on  FOMEX  pre-export  loans  is  paid  at 
maturity,  and  those  that  matured  during 
the  period  of  review  were  obtained 
between  May  1984  and  October  1985. 
Since  interest  on  FOMEX  export  loans  is 
pre-paid,  we  calculated  benefits  bom.  all 
FOMEX  export  loans  received  during 
the  period  of  review. 

We  have  sufficient  information  to 
measure  effective  interest  rates  for  peso- 
denominated  loans  and  for  1985  dollar- 
denominated  loans.  [See  Final  Results 
of  Administrative  Review  on  Fabricated 
Automotive  Glass  from  Mexico  (51  FR 
44652.  December  11. 1986).)  To 
determine  the  effective  interest  rate 
benchmark  for  peso  loans  obtained  in 
1984,  we  calculated  an  average  annual 
effective  rate  from  data  reported  by  the 
Banco  de  Mexico  in  its  monthly 
publication,  Indicadores  Economicos 
("I.E."). 

In  1985,  the  Banco  de  Mexico  stopped 
publishing  data  on  nominal  and 
effective  interest  rates.  Therefore,  we 
calculated  the  average  spread  between 
the  Costo  Porcentual  Promedio  (CPP) 
rates,  which  is  the  average  cost  of  short- 
term  funds  to  banks,  and  the  l£. 
effective  rates  for  the  period  1982 
through  1984,  the  only  period  for  which 
we  have  I.E.  rates.  The  effective  interest 
rate  benchmark  for  1985  is  the  sum  of 
this  average  spread  and  the  average 
CPP  rate  for  1985.  In  this  way  we 
calculated  a  benchmark  of  73.78  percent 
for  pre-export  peso  loans  obtained  in 
1984,  and  86.31  percent  for  pre-export 
peso  loans  obtained  in  1985. 

To  determine  the  effective  hiterest 
rate  benchmark  for  1885  dollar  loans,  we 
used  the  quarterly  weighted-average 
effective  interest  rates  published  in  the 
Federal  Reserve  Bulletin,  which  was 
12.85  percent  in  1985.  In  1984,  no 
comparable  data  on  effective  interest 
rates  was  pubhshed  in  the  Federal 
Reserve  Bulletin.  Therefore,  we  used  an 
average  nominal  interest  rate 
benchmark  from  the  same  publication, 
13.97  percent,  and  compared  it  to  the 
nominal  preferential  interest  rate. 

Six  exporters  of  this  merchandise 
used  this  program  during  the  period  of 
review.  Because  we  found  that  the 
exporters  were  able  to  tie  their  FOMEX 
loans  to  exports  to  specific  countries, 
we  measured  the  benefit  only  from 
FOMEX  loans  tied  to  U.S.  shipments. 
We  allocated  the  FOMEX  benefits  over 
U.S.  shipments.  We  then  weight- 
averaged  the  result  by  each  company's 
proportion  of  exports  of  this 


merchandise  to  the  United  States  during 
the  period  of  review,  excluding  those 
firms  with  zero  or  de  minimis  aggregate 
benefits.  For  the  period  July  1  throu^ 
December  31. 1984,  we  preliminarily 
determine  the  benefit  from  FOMEX  to 
be  2.70  percent  ad  valorem  for  all  firms 
with  aggregate  benefits  above  de 
minimis.  For  the  period  January  1 
through  December  31, 1985,  we 
preliminarily  determine  the  benefit  from 
FOMEX  to  be  3.83  percent  ad  valorem 
for  all  firms  with  aggregate  benefits 
above  de  minimis. 

In  October  1987,  the  Banco  de  Mexico 
changed  the  interest  rates  on  FOMEX 
peso  loans  to  91.00  percent  and  on  dollar 
loans  to  8.00  percent.  To  calculate  the 
FOMEX  benefit  for  cash  deposit 
purposes,  we  followed  the  same 
methodology  used  in  calculating 
assessment  rates.  For  peso  loans  we 
used  as  our  benchmark  the  sum  of  the 
most  recent  available  CPP  rate,  i.e., 
October  1987,  and  the  average  1982-1984 
spread  between  the  CPP  and  the  I.E. 
effective  rates.  For  dollar  loans  we  used 
as  our  benchmark  the  October  1987 
weighted-average  effective  interest  rate 
bom  the  Federal  Reserve  Bulletin.  On 
this  basis,  we  preliminarily  find,  for 
purposes  of  cash  deposits  of  estimated 
countervailing  duties,  a  FOMEX  benefit 
of  1.10  percent  ad  valorem  for  all  firms 
with  aggregate  benefits  above  de 
minimis. 

(2)FOGAIN 

The  Guarantee  and  Development 
Fund  for  Meditun  and  Small  Industries 
("FOGAIN")  provides  long-term  loans  to 
all  small  and  medium-size  firms  in 
Mexico.  The  interest  rates  available 
under  the  program  vary  depending  on 
whether  a  small  or  medium-size 
business  has  been  granted  priority 
status,  and  whether  a  business  is 
located  in  a  zone  targeted  for  industrial 
growth.  Firms  may  receive  variable-rate 
or  fixed-rate  loans  under  this  program. 
Although  FOGAIN  loans  are  available 
to  all  small  and  medium-size  firms  in 
Mexico,  regardless  of  the  type  of 
industry  or  location,  some  companies 
get  more  beneficial  rates  than  others. 
Therefore,  to  the  extent  that  this 
program  provides  financing  at  rates 
below  the  least  beneficial  rate  available 
under  FOGAIN,  we  consider  it  to  be 
countervailable. 

Eight  firms  had  FOGAIN  loans  on 
which  interest  payments  were  due 
during  the  period  of  review.  We  treated 
each  of  the  variable-rate  loans  as  a 
series  of  short-term  loans.  For  both  the 
variable-rate  and  fixed-rate  loans,  we 
used  as  our  benchmarks  the  least 
beneficial  interest  rates  in  effect  for 
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each  FOGAIN  loan  payment  made 
durii^  the  period  of  review.  Far  fixed- 
rate  loans,  we  applied  the  long-term 
loan  methodology  outlined  in  the 
Subsidies  Appendix  to  the  notice  of 
Cold-RoUed  Carbon  Steel  Flat-Rolled 
Products  from  Argentina:  Final 
Affirmative  Countervailing  Duty      I 
Determination  and  Coantervailing  Duty 
Order  (49  FR 18006,  April  26, 1984). 

We  allocated  the  benefits  from  each 
loan  over  each  company's  total  sales  to 
all  markets.  Two  of  the  eight  firms  with 
FOGAIN  loans  had  de  minimis 
aggregate  benefits.  For  the  remaining 
six,  we  wei^t-averaged  the  resulting 
benefits  by  each  company's  proportion 
of  exports  of  this  merchandise  to  the 
United  States  during  the  period  of 
review,  excluding  those  firms  with  zero 
or  de  minimis  aggregate  benefits.  For  the 
period  )uly  1, 1984  tbough  December  31. 
1984,  we  preliminarily  determine  the 
benefit  from  this  program  to  be  a78 
percent  ad  valorem  for  all  firms  with 
aggregate  benefits  above  de  minimis. 
For  the  period  January  1. 1985  through 
December  31. 1985,  we  preliminarily 
determine  the  benefit  from  this  pro-am 
to  be  0.85  percent  ad  valorem  for  all 
firms  wi&  aggregate  benefits  above  de 
minimis. 


(3)  CEPROn 

Certificates  of  Fiscal  Promotion 
{"CEPROFT')  are  tax  certificates  used  to 
promote  the  goals  of  the  National 
Development  Plan  ("NDP").  They  are 
granted  in  conjunction  with  investments 
in  designated  industrial  activities  or 
geographic  regions  and  can  be  used  to 
pay  a  variety  of  federal  tax  liabilities. 
Article  25  of  the  decree  that  established 
the  authority  for  issuing  CEPROFTs. 
pubh^ed  in  the  Diario  Oficial  on  March 
8. 1979,  requires  each  recipient  to  pay  a 
four-percent  supervision  fee.  The  four- 
percent  supervision  fee  is  "paid  in  order 
to  qualify  for,  or  to  receive,"  the 
CWROFTs.  Therefore,  it  Is  an  allowable 
offset,  as  defined  in  section  77l(e)(A)  of 
the  Tariff  Act.  from  the  gross  bounty  or 
grant 

Brick  firms  in  Mexico  can  receive 
CEPROFI  benefits  under  three 
provisions:  "Category  I,"  which  mdces 
CEPROFI  certificates  available  for  the 
manufacture  and  processing  of 
construction  and  capital  goods; 
"Category  II."  which  makes  CEPROFI 
certificates  available  for  particular 
industrial  activitier,  and  a  third     | 
provision,  which  makes  CEPROFI  I 
certificates  available  for  the  purchase  of 
Mexican-made  equipment. 

The  Department  held  in  the  Final 
Affirmative  Countervailing  Duty 
Determination  on  Bricks  from  Mexico 
(49  PR  19664.  May  8, 1964)  that  CEPROFI 


certificates  granted  for  the  purchase  of 
Mexican-made  equipment  are  not 
countervatlabie  since  such  certificates 
are  available  to  any  company  that 
purchases  Mexican-made  equipment. 
We  consider  the  other  two  types  of 
CEPROFI  certificates  to  be  domestic 
bounties  or  grants  because  they  are 
available  only  to  certain  industries.  Two 
firms  received  tax  certificates  from  the 
Category  I  and  Category  11  CEPROFI 
provisions  in  1984,  and  only  one  firm 
received  such  certificates  in  1985.  We 
allocated  each  firm's  benefit,  less  the 
four-percent  supervision  fee,  over  the 
total  value  of  each  firm's  sales  to  all 
markets  during  the  period  of  review.  We 
then  weight-averaged  the  results  by 
each  firm's  proportion  of  total  exports  of 
this  merchandise  to  the  United  States 
during  each  of  these  years,  excluding 
those  firms  with  zero  or  de  minimis 
aggregate  benefits.  For  the  period  July  1 
throu^  December  31. 1984,  we 
proliminarily  determine  the  benefit  fi-om 
this  program  to  be  0.13  percent  ad 
valorem  for  all  firms  with  aggregate 
benefits  above  de  minimis.  For  the 
period  January  1. 1985  through 
December  31. 1985,  we  preliminarily 
determine  the  benefit  from  this  program 
to  be  0.23  pereent  ad  valorem. 

(4JPONEI 

The  Fund  for  Industrial  Development 
("FONET').  administered  by  the  Banco 
de  Mexico,  is  a  specialized  financial 
development  fund  that  provides  long- 
term  loans  at  below-market  rates. 
FONEI  loans  are  available  under 
various  provisions  having  different 
eligibility  requirements.  "The  plant 
expansion  provision  is  designed  for  the 
creation,  expansion,  or  modernization  of 
enterprises  in  order  to  promote  the 
efficient  production  of  goods  capable  of 
competing  in  the  international  market  or 
to  meet  die  objectives  of  the  NDP,  which 
include  industrial  decentralization.  We 
consider  this  FONEI  loan  provision  to 
confer  a  bounty  or  grant  because  it 
restricts  loan  benefits  to  those 
enterprises  located  outside  of  Zone  IDA. 
Three  firms  had  variable-rate,  peso- 
denominated  FONEI  loans  for  plant 
expansion  or  modernization  outstanding 
during  the  period  of  review.  One  firm, 
Productos  de  Barro,  S.A.  de  C.V., 
received  a  FONEI  loan  for  the  period  of 
review,  but  did  not  report  the  payment 
schedule  an  its  loan.  Therefore,  based 
on  the  best  information  available,  we 
have  applied  to  that  firm  the  highest 
1984  and  1985  company-specific  FONEI 
benefit  fiotn  any  Mexican  case,  whidi  is 
0.525  percent  ad  valorem  in  1964  and 
0.419  percent  ad  valorem  in  1965. 

We  treated  these  variable-rate  loans 
as  a  series  of  short-tem  loans.  To 


calculate  the  benefit,  we  used  the  same 
benchmarks  as  for  the  FOMEX  peso- 
denominated  pre-export  loans  and 
compared  them  to  the  preferential 
interest  rates  in  effect  for  each  FONEI 
loan  payment  made  during  the  period  of 
review.  We  allocated  the  benefits  over 
each  firm's  total  sales  to  all  markets 
during  the  period  of  review.  We  then 
weight-averaged  the  resulting  benefits 
by  each  firm's  proportion  of  exports  to 
the  United  States  daring  the  period  of    . 
review,  excluding  those  firms  with  zero 
or  de  minimis  aggregate  benefits.  We 
preliminarily  determine  the  benefit  from 
this  program  to  be  0.15  percent  ad 
valorem  for  the  period  July  1, 1984 
through  December  31. 1984.  and  0.20 
percent  ad  valorem  for  the  period 
January  1. 1985  through  December  31. 
1985. 
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(5)  Other  Programs 

We  also  examined  the  following 
programs  and  preliminarily  find  that 
exporters  of  bricks  did  not  use  them 
during  the  review  period: 
(A)  Article  15  or  94  loans; 
(B)CEDI: 

(C)  NDP  Discounts; 

(D)  Delay  of  payments  on  loans: 

(E)  Delay  of  payments  to  PEMEX  of  fiiel 
charges; 

(F)  Import  duty  redactions  and 
exemptionr, 

(G)  State  Tax  incentives;  and 
(H)  Bancomext  loans. 

Firms  Not  Hecaiving  Benefits 

We  preliminarily  determine  that  the 
following  firms  received  zero  or  de 
minimis  benefits  during  the  period  July 
1, 1984  through  December  31, 1984: 

1.  Artoro  Cavazos  Jacques 

2.  Blanca  Salvidar  Gonzalez 

3.  Bloquera  Rio  Bravo 

4.  Bloques.  Ladrillos  y  Materiales  de 
Piedras  Negras 

5.  Elias  Martinez  Ledezma 

6.  Ferretra  y  Maderera  La  Popular 

7.  Fidel  Contreras  Varela 

6.  HipoUto  Martinez  Martinez 
9.  Jose  Adrian  Risotil 

10.  Ladrillera  Cantu 

11.  Ladrillera  EI  Jaboncillo 

12.  Ladrillera  Guadalupana 

13.  Ladrillera  Industrial  SJi.  de  C.V. 

14.  Ladrillera  La  Azteca 

15.  Ladrillera  La  Joya,  S.A.  de  C.V. 

16.  Ladrillera  Reynosa 

17.  Ladrillera  San  Juan 

18.  Ladrillera  Santa  Fe 

19.  Ladrillos  Reynosa 

20.  Lucio  Garza  Lucero 

21.  Luis  de  Hoyos  Viliareal 

22.  Materiales  Salinas,  S.A. 

23.  Mosaicos  El  Aguila,  SJl. 

24.  Productos  de  Barro  La  Zacatosa 


25.  Ricardo  Francisco  Garza  Vela 

For  the  period  January  1, 1985  through 
December  31, 1985,  we  preliminarily 
determine  that  26  firms  (Ladrillera 
Monterrey  and  the  25  firms  listed  above) 
received  zero  or  de  minimis  benefits. 

PreUminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  total  bounty 
or  grant  during  the  period  July  1, 1984 
through  December  31, 1984  to  be  zero  or 
de  minimis  for  the  25  firms  listed  above, 
and  3.76  percent  ad  valorern  for  all  other 
firms  (including  Ladrillera  Monterrey). 
Foi"  the  period  January  1, 1985  through 
December  31, 1985,  we  preliminarily 
determine  the  total  bounty  or  grant  to  be 
zero  or  de  minimis  for  Ladrillera 
Monterrey  and  the  25  firms  listed  above, 
and  5.11  percent  ad  valorem  for  all  other 
firms. 

The  Department  intends  to  instruct 
the  Customs  Service  to  liquidate, 
without  regard  to  countervailing  duties, 
shipments  of  this  merchandise  from  the 
25  firms  listed  above,  and  to  assess 
countervailing  duties  of  3.76  percent  of 
the  f.o.b.  invoice  price  on  shipments 
from  all  other  firms  (including  Ladrillera 
Monterrey)  exported  on  or  after  July  1, 
1984  and  on  or  before  December  31. 
1984.  We  will  also  instruct  Customs  to 
liquidate,  without  regard  to 
countervailing  duties,  shipments  of  this 
merchandise  from  Ladrillera  Monterrey 
and  the  25  firms  listed  above,  and  to 
assess  countervailing  duties  of  5.11 
percent  of  the  f.o.b.  invoice  price  on 
shipments  from  all  other  firms  exported 
on  or  after  January  1, 1985  and  on  or 
before  December  31, 1985. 

The  Department  intends  to  instruct 
the  Customs  Service  to  waive  cash 
deposits  of  estimated  countervailing 
duties,  as  provided  by  section  751(a)(1) 
of  the  Tariff  Act,  on  shipments  of  this 
merchandise  horn  Ladrillera  Monterry 
and  the  25  firms  listed  above  and,  due  to 
the  change  in  the  FOMEX  interest  rates, 
to  collect  a  cash  deposit  of  estimated 
countervailing  duties  of  2.3S  percent  of 
the  f.o.b.  invoice  price  on  shipments 
from  all  other  firms  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
review.  This  deposit  requirement  and 
waiver  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and /or  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  30 


days  after  the  date  of  publication  or  the 
first  workday  following.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  five  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  at  a 
hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.10. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary,  Import 
Administration. 

Date:  April  22. 1988. 

[FR  Doc.  88-0450  Filed  4-27-88;  8:45  am) 
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industrial  Nitrocellulose  From  France; 
Hnal  Results  of  Countervailing  Duty 
Administrattve  Review 

agency:  International  Trade 
Administration,  Import  Administration, 
Commerce. 

ACnON:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

summary:  On  March  10, 1988,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  industrial  nitrocellulose  fix>m  France. 
We  have  now  completed  that  review 
and  determine  the  net  subsidy  during 
the  period  January  1, 1984  through 
December  31, 1985  to  be  de  minimis. 

EFFECnVE  date:  April;  28, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lorenza  Olivas  or  Bernard  Carreau, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-2786. 

SUPPLEMENTARY  INFORMATION: . 

Background 

On  March  10, 1988,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (53  FR 
7776)  the  preliminary  results  of  its 
administrative  review  and  tentative 
determination  to  revoke  the 
countervailing  duty  order  on  industrial 
nitrocellulose  from  France  (48  FR  28521, 
June  22, 1983).  The  Department  has  now 
completed  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 


Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  French  industrial 
nitrocellulose  containing  between  10.8 
percent  and  12.2  percent  nitrogen,  not 
explosive  grade  nitrocellulose  which 
contains  over  12.2  percent  nitrogen. 
Industrial  nitrocellulose  is  a  dry,  white, 
amorphous,  synthetic  chemical 
produced  by  the  action  of  nitric  acid  on 
cellulose.  Industrial  nitrocellulose  comes 
in  several  viscosities  and  is  used  to  form 
films  in  lacquers,  coatings,  fumitiu% 
finishes  and  printing  ink.  Such 
merchandise  is  currently  classifiable  as 
cellulosic  plastic  materials,  other  than 
cellulose  acetate,  under  item  number 
445.2500  of  the  Tariff  Schedules  of  the 
United  States  Annotated  and  item 
number  3912.20.00  of  the  Harmonized 
System. 

Final  Results  of  Review 

We  gave  interested  parties  an 
opportunity  to  conunent  on  the 
preliminary  results  and  tentative 
determination  to  revoke.  We  received 
no  comments. 

As  a  result  of  our  review,  we 
determine  the  net  subsidy  to  be  0.26 
percent  ad  valorem  for  the  period 
January  1, 1984  through  December  31, 
1984,  and  0.10  percent  ad  valorem  for 
the  period  January  1, 1985  through 
December  31, 1985.  The  Department 
considers  any  rate  less  than  0.50  percent 
ad  valorem  to  be  de  minimis. 

Therefore,  the  Department  will 
instruct  the  Customs  Service  to 
liquidate,  without  regard  to 
countervailing  duties,  all  unliquidated 
entries  of  this  merchandise  exported  on 
or  after  January  1, 1984  and  on  or  before 
December  31, 1985. 

Further,  the  Department  will  instruct 
the  Customs  Service  to  waive  deposits 
of  estimated  countervailing  duties,  as 
provided  by  section  751(a)(1)  of  the 
Tariff  Act,  on  all  shipments  of  this 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice.  This  deposit  waiver  shall  remain 
in  effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.10. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Dated:  April  22, 1988. 
[FR  Doc.  88-9451  Filed  4-27-88:  &4S  am] 
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Computer  PeriplMrais,  Components 
and  Related  Test  EquifMnent  Tecftnical 
Adviaory  CommHtee;  Partially  Closed 
Meeting  I 

A  meeting  of  the  Computer 
Peripherals,  Components  and  Related 
Test  Equipment  Technical  Advisory 
Committee  will  be  held  May  17. 1988  at 
9:30  a.m.,  Herbert  C.  Hoover  Building, 
Room  4630, 14th  Street  and  Constitution 
Avenue  NW..  Washington,  DC  The 
Committee  advises  the  OHice  of 
Technology  and  Policy  Analysis  with 
respect  to  technical  questions  which 
affect  the  level  of  export  controls 
applicable  to  computer  peripherals  and 
related  test  equipment  or  technology. 

Agenda: 

General  Session:  I 

1.  Introduction  of  Members  and 
Visitors. 

2.  Introduction  of  Invited  Guests. 

3.  Presentation  of  Papers  or  Comments 
by  the  Public. 

4.  Public  Rule-Maicing  Issues. 

5.  Protocol  Converters.  I 

6.  CAD/CAM  Workstations. 

7.  G-COM/GFW  Limits/Clarification. 

8.  Laser  Printers/Optional  Dislc 
Drives— 1522A  or  1565. 

9.  Modems  1519A  or  1565A. 
Executive  Session: 

10.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356. 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  meeting  will  be  open  to  the  public 
and  a  limited  number  of  seats  will  be 
available.  To  the  extent  time  permits, 
members  of  the  public  may  present  oral 
statements  to  the  Committee.  Written 
statements  may  be  submitted  at  any 
time  before  or  after  the  meeting  and  can 
be  directed  to:  Ruth  D.  Fitts,  Technical 
Support  Staff.  Office  of  Technology  and 
Policy  Analysis.  Room  4086. 14th  and 
Constitution  Avenue  NW..  Washington. 
DC  20230.  I 

The  Assistant  Secretary  for  | 

Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  detennined  on  January  10, 1988. 
pursuant  to  section  10(dj  of  the  Federal 
Advisory  Committee  Act.  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552b(c](l)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found. in  section  10  (a)(1)  and  (a)(3),  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
publia 

A  copy  of  the  Notice  of  Detennination 
to  close  meetings  or  portions  of  meetings 


of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility.  Room  6628,  U.S.  Department  of 
Commerce,  Washington.  DC  For  further 
information  or  copies  of  the  minutes  call 
Ruth  D.  Fitts.  202-377-4959. 

Date:  April  25. 1988. 
Betty  A.  Ferrril 

Acting  Director.  Technical  Support  Staff, 
Office  of  Technology  and  Policy  Analysis. 
(FR  Doc.  6S-9422  Filed  4-27-88: 8.-45  am] 
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National  Bureau  of  Standarda 

[Docket  No.  80341-80411 

Proposed  Federal  Information 
Procesaing  Standard  (PIPS)  for  POSIX: 
Portable  Operating  System  Interface 
for  Computer  Environments 

aqency:  National  Bureau  of  Standards, 

Commerce. 

action:  Request  for  comments. 

summary:  The  purpose  of  this  notice  is 
to  request  comments  on  a  proposed 
Federal  Information  Processing 
Standard  for  POSIX.  Also  proposed  is  a 
plan  to  develop  an  Applications 
Portability  Profile.  NBS  plans  to  issue 
this  standard  as  an  interim  FTPS  after 
the  comment  period  to  enable  the 
Federal  government  to  proceed  with 
procurement  actions  needed  to  acquire 
advanced  technology  at  the  least  cost  to 
the  government.  This  standard  is  one 
component  of  a  series  of  specifications 
needed  for  computer  applications 
portability,  and  will  enable  Federal 
agencies  to  utilize  the  POSIX 
specification  in  developing  systems  for 
applications  portability.  A  final  FTPS  for 
POSIX  will  be  proposed  when  final 
specifications  for  POSIX  are  completed 
by  The  Institute  of  Electrical  and 
Electronics  Engineers,  Inc.  (IEEE).  Prior 
to  issuing  an  interim  FTPS,  it  is  essential 
that  proper  consideration  be  given  to  the 
needs  and  views  of  industry,  the  public 
and  the  State  and  local  governments. 

This  proposed  PIPS  contains  two 
sections:  (1)  An  announcement  section, 
which  provides  information  concerning 
the  applicability,  implementation,  and 
maintenance  of  the  standard,  and  an 
appendix  which  provides  an  initial  plan 
for  developing  an  Applications 
Portability  Profile  in  cooperation  with 
industry  and  users,  and  (2)  a 
specifications  section  (IEEE  1003.1/ 
POSIX,  Draft  12)  which  deals  with  the 
technical  requirements  of  the  standard. 
Only  the  announcement  section  of  the 
standard  is  provided  in  this  notice. 
CofMes  of  the  proposed  standard  may  be 


obtained  from  the  Standards  Processing 
Coordinator  (ADP),  Institute  for 
Computer  Sciences  and  Technology. 
Technology  Building,  Room  B-64, 
National  Bureau  of  Standards. 
Gaithersburg,  MD  20899,  telepone  (301) 
975-2816. 

DATE:  Comments  on  this  proposed  FIPS 
and  the  proposed  Applications 
Portability  Profile  plan  should  be 
submitted  before  May  31, 1988. 

ADDRESS:  Written  comments  concerning 
the  proposed  interim  FIPS  and  the 
Applications  Portability  Profile  plan 
shold  be  sent  to:  Director,  Institute  for 
Computer  Sciences  and  Technology, 
ATTN:  PROPOSED  FIPS  FOR  POSIX 
Technology  Building,  Room  B-154, 
National  Bureau  of  Standards, 
Gaithersburg.  MD  20899. 

Written  comments  received  in 
response  to  this  notice  will  be  made  part 
of  the  public  record  and  will  be  made 
available  for  inspection  and  copying  in 
the  Central  Reference  and  Records 
Inspection  Facility,  Room  6628,  Herbert 
C.  Hoover  Building.  14th  Street  between 
Pennsylvania  and  Constitution  Avenues. 
NW..  Washington,  DC  20230. 

FOR  RIRTHER  INFORMATION  CONTACT 

Mr.  Roger  Martin,  Institute  for  Computer 
Sciences  and  Technology.  National 
Bureau  of  Standards,  Gaithersburg,  MD 
20899,  telephone  (301)  975-3295. 

SUPPLEMENTARY  INFORMATION:  An 

earlier  version  of  this  standard  was 
announced  in  the  Federal  Register  (51 
FR  30896  dated  August  29, 1986)  and 
sent  to  all  Federal  agencies  and  State 
governments  for  review.  Comments 
received  from  the  August  29, 1986  notice 
that  dealt  with  the  technical 
specifications  were  submitted  to  the 
voluntary  standards  committee  for  its 
consideration  in  preparing  Draft  12. 
Ernest  Ambler. 
Director. 
Date:  April  25. 1988. 

Federal  Information  Processing 
Standards  PubHcatioB  (date) 
Announcing  the  interim  Standard  for 
POSIX  Portable  Operating  System 
Interface  for  Computer  Environments 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Bureau  of 
Standards  after  approval  by  the 
Secretary  of  Commerce  pursuant  to 
section  111(d)  of  the  Federal  Property 
and  Administrative  Services  Act  of  1949 
as  amended  by  the  Computer  Security 
Act  of  1967,  Pub.  L 100-235. 

Name  of  Standard.  POSIX:  Portable 
Operating  System  Interface  for 
Computer  Enviroiownts. 


Category  of  Standard.  Software 
Standard,  Operating  Systems. 

Explanation.  This  publication 
ahnounces  the  adoption  of  Draft  12  of 
the  Institute  of  Electrical  and  Electronics 
Engineers  (IEEE)  SUndard  for  Portable 
Operating  System  Interface  for 
Computer  Environments  (IEEE  1003.1/ 
POSIX)  as  an  Interim  Federal 
Information  Processing  Standard  (FIPS). 
IEEE  1003.1/Draft  12  defines  a  C 
language  source  interface  to  an 
operating  system  environment.  This 
standard  is  for  use  by  computing 
professionals  involved  in  system  and 
application  software  development  and 
implementation.  This  standard  is  the 
first  component  of  a  series  of 
specifications  needed  for  application 
portability.  The  Appendix  to  this 
standard  discusses  the  elements  needed 
in  an  Applications  Portability  Profile 
and  provides  a  schedule  for  the 
additional  specifications. 

Approving  Authority.  Secretary  of 
Commerce. 

Maintenance  Agency.  U.S. 
Department  of  Commerce.  National 
Bureau  of  Standards  (Institute  for 
Computer  Sciences  and  Technology). 

Cross  Index.  The  Institute  of  Electrical 
and  Electronic  Engineers  Standard  for 
Portable  Operating  System  Interface  for 
Computer  Environments,  IEEE  1003.1/ 
Draft  12  (POSK). 

Related  documents: 

a.  Federal  Information  Resources 
Management  Regulation  201-8.1.  Federal 
ADP  and  Telecommimications 
Standards. 

b.  Draft  Proposed  American  National 
Standard  X3I11/87-140,  "Programming 
Language  C". 

Objectives.  This  FTPS  permits  Federal 
departments  and  agencies  to  exercise 
more  effective  control  over  the 
production,  management,  and  use  of  the 
Government's  information  resources. 
The  primary  objectives  of  this  FIPS  are: 

a.  To  promote  portability  of  computer 
application  programs  at  the  source  code 
level. 

b.  To  simplify  computer  program 
documentation  by  the  use  of  a  standard 
portable  system  interface  design. 

c.  To  reduce  staff  hours  in  porting 
computer  programs  to  different  vendor 
systems  and  architecture. 

d.  To  increase  portability  of  acquired 
skills,  resulting  in  reduced  personnel 
training  costs. 

e.  To  maximize  the  return  on 
investment  in  generating  or  purchasing 
computer  programs  by  insuring 
operating  system  compatibility. 

Govemment^wide  attainment  of  the 
above  objectives  depends  upon  the 
widespread  availability  and  use  of 


comprehensive  and  precise  standard 
specifications. 

Applicability.  This  FIPS  should  be 
used  for  operating  systems  that  are 
either  developed  or  acquired  for 
Government  use  where  applications 
portability  is  a  major  requirement.  This 
FIPS  is  applicable  to  the  entire  range  of 
computer  hardware,  e.g.: 

a.  Micro-computer  systems. 

b.  Mini-computer  systems. 

c.  Engineering  workstations. 

d.  Mainframes. 
Specifications.  The  POSIX  FIPS 

specifications  are  the  specifications 
contained  in  the  Institute  of  Electrical 
and  Electronics  Engineer  Standard  for 
Portable  Operating  System  Interface  for 
Computer  Environments,  IEEE  1003.1/ 
Draft  12  (POSIX)  as  modified  below. 
IEEE  1003.1/Draft  12  defmes  a  C 
language  source  code  level  interface  to 
an  operating  system  environment.  IEEE 
1003.1/Draft  12  refers  to  and  is  a 
complement  to  draft  ANSI  standard 
X3J11/87-140,  C  Language,  which  is 
under  development  by  Accredited 
Standards  Committee  X3.  IEEE  1003.1/ 
Draft  12  requires  specific  areas  of  ANSI 
X3I11/87-140,  C  Language,  to  complete 
the  environment  specification  for 

portable  application  software.       

The  following  modifications  to  IEEE 
1003.1/Draft  12  Standard  for  Portable 
Operating  System  Interface  for 
Computer  Environments  are  required  for 
implementations  of  POSIX  that  are 
acquired  by  Federal  agencies: 

a.  A  null  pathname  shall  be 
considered  invalid  and  generate  an  error 
(2.10.3,  lines  894-896.1. 

b.  The  use  of  the  cbown( )  function 
shall  be  restricted  to  a  process  with 
appropriate  privileges  (2.10.4,  lines  924- 
926). 

c.  Only  a  user  with  appropriate 
privileges  shall  be  allowed  to  link  or 
unlink  directories  (2.10.4.  lines  938-939). 

d.  The  owner  of  a  file  may  use  the 
utime( )  function  to  set  file  timestamps 
to  arbitrary  values  (2.10.4.  lines  943-945). 

e.  The  implementation  shall  support  a 
value  of  {NGROUPS_MAX}  greater 
than  or  equal  to  eight  (8)  (2.9.2).  An 
implementation  may  provide  a  method 
for  setting  {NGROUPS_MAX}  to  value 
other  than  eight  (8). 

f.  The  implementation  shall  support 
the  setting  of  the  group-ID  of  a  file 
(when  it  is  created)  to  that  of  its  parent 
directory  (2.10.4,  lines  934-037).  An 
implementation  may  provide  a 
programmable  selectable  means  for 
setting  the  group-ID  of  a  file  (when  it  is 
created)  to  the  effective  group-ID  of  the 
creating  process. 

g.  The  use  of  chown()  shall  be 
restricted  to  changing  the  group-ID  of  a 
file  to  the  effective  group-ID  of  a  process 


or  when  {NGROUPS_MAX}>a  to  one 
of  its  supplementary  group-IDs  (2.10.4, 
lines  927-930). 

h.  The  exec()  type  functions  shall  save 
the  effective  user-ID  and  group-ID 
(2.10.3,  lines  902-903). 

i.  The  killO  function  shall  use  the 
saved  set  user-ID  of  the  receiving 
process  instead  of  the  effective  user-ID 
to  determine  eligibility  to  send  the  signal 
to  a  process  (2.10.3,  lines  891-893). 
j.  When  a  session  process  group 
leader  executes  an  exit()  a  SIGHUP 
signal  shall  be  sent  to  each  member  of 
the  session  process  group  (2.10.3  lines 
880-883). 

k.  The  terminal  special  characters 
defined  in  Sections  7.1.1.10  and  7.1.2.7 
can  be  individually  disabled  by  using 
the  value  specified  by 
_POSIX_V_DISABLE  (2.10.4,  lines 
946-949;  7.1.1.10;  7.1.2.7). 

1.  The  implementation  shall  support 
the  _POSIX_IOB_CONTROL  option 
(2.10.3,  lines  884-686). 

m.  The  implementation  shall  provide 
support  for  both  the  CPIO  and  USTAR 
data  interchange  formats  (10.;  Appendix 
D). 

n.  Pathname  components  longer  than 
{NAME—MAX}  shall  be  considered 
invalid  and  generate  an  error  (2.10.4, 
lines  940-942). 

0.  When  the  rename(),  unlink()  or 
rmdirO  function  is  unsuccessful  because 
the  conditions  for  [EBUSY]  occur,  the 
implementation  shall  report  the  [EBUSYJ 
ermo  (5.5.1.4,  lines  481-482;  5.5.2.4,  lines 
523-524;  5.5.3.4,  lines  593-594). 

p.  When  the  rename()  function  is 
unsuccessful  because  the  conditions  for 
[EXDEV]  occur,  the  implementation 
shall  report  the  (EXDEV)  ermo  (5.5.3.4. 
lines  593-594). 

q.  When  the  fork()  or  exec  type 
function  is  unsuccessful  because  the 
conditions  for  [ENOMEM]  occur,  the 
implementation  shall  report  the 
[ENOMEM]  ermo  (3.1.1.4.  line  54;  3.1.2.4. 
lines  175-176). 

r.  When  the  getcwd()  function  is 
unsuccessful  because  the  conditions  for 
[EACCES]  occur,  the  implementation 
shall  report  the  [EACCES]  ermo  (5.2.2.4, 
lines  148-149). 

8.  When  the  chown()  or  wait2() 
function  is  unsuccessful  because  the 
conditions  for  [EINVAL]  occur,  the 
implementation  shall  report  the 
[EINVAL]  ermo  (3.2.1.4,  line  272;  5.6.5.4, 
line  857). 

t.  The  tcsetattr()  function  shall  only 
set  the  parameters  supjjorted  by  the 
underiying  hardware  associated  with 
the  terminal  (7.2.1.2.  line  502). 

Note.— If  tcsetattr()  is  called  with  a 
parameter  within  the  termios  stnicture 
set  to  a  new  value  not  supported  by  the 
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terminal  device  file  associated  with 
fildes.  tcsetattrO  shall  return 
successfully.  A  subsequent  call  to 
tcgetattr(j  will  return  the  original  value 
of  the  parameter  within  the  tennios 
structure. 

u.  If  a  writeO  '8  interrupted  by  a  signal 
after  it  successfully  writes  some  data,  it 
shall  return  the  number  of  bytes  written 
(6.4.2.2,  lines  195-196). 

V.  The  writeO  function  shall  return  -1 
and  set  ermo  to  (EINTRJ  when  the 
WriteO  operation  was  terminated  due  to 
the  receipt  of  a  signal  and  no  data  was 
transferred  (6.4.2.4,  lines  240-242). 

Implementation.  This  standard  may 
be  used  immediately  on  pubUcation 
(after  approval  by  the  Secretary  of 
Commerce).  The  other  elements 
identified  in  the  Appendix  should  be 
considered  in  planning  for  future 
procurements. 

a.  Acquisition  of  a  Conforming 
Portable  Operating  System 
Environment  Operating  systems  which 
are  to  be  acquired  for  Federal  use  after 
the  publication  date  of  this  standard  and 
which  have  applications  portability  as  a 
requirement  should  use  this  FIPS. 
Conformance  to  this  FTPS  should  be 
considered  whether  the  operating 
system  environments  are: 

1.  developed  internally, 

2.  acquired  as  part  of  an  ADP  system 
procurement. 

3.  acquired  by  separate  procurement. 

4.  used  imder  an  AOP  leasing 
arrangement,  or 

5.  specified  for  use  in  contracts  for 
programming  services.  I 

b.  Interpretation  of  the  FIPS  for         ' 
Portable  Operating  System  Interface  for 
Computer  Environments.  MBS  provides 
for  the  resolution  of  questions  regarding 
the  FIPS  specifications  and  i 
requirements,  and  issues  official 
interpretations  as  needed.  All  questions 
about  the  interpretation  of  this  FIPS 
should  be  addresssed  to:  Director, 
Institute  for  Computer  Sciences  and 
Technology,  Attn:  POSIX  FIPS 
Interpretations,  National  Bureau  of 
Standards.  Gaithersburg.  MD  20899. 

C.  Validation  of  Conforming 
Operating  Systems  Environments.  MBS 
has  developed  cooperatively  with 
industry  a  validation  suite  for  measuring 
conformance  to  this  standard.  This  suite 
will  be  required  for  testing  conformance 
of  POSIX  implementations. 
Requirements  for  testing  will  be  ! 

aimounced  in  the  near  future. 

Where  to  Obtain  Copies:  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service. 
U.S.  Department  of  Commerce. 
Springfield,  VA  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  Institute  of 


Electrical  and  Electronics  Engineers, 
Incorporated.)  When  ordering,  refer  to 
Federal  Information  Processing 

Standards  Publication (FIPSPUB 

_),  and  title.  Payment  may  be  made 


by  check,  money  order,  or  deposit 
account. 

Appendix  A 

POSIX.  as  currently  defined,  is  the 
crucial  Hrst  step  in  providing  a  vendor 
independent  interface  specification 
between  an  application  program  and  an 
operating  system.  The  current  definition, 
however,  must  be  extended  in  order  to 
provide  interface  specifications  for  full 
operating  system  functionality.  These 
additional  interface  specifications  must 
include: 

(1)  Shell  and  Tools:  These  functions 
provide  an  interactive  interface  for  users 
to  control  processing.  Example:  listing 
the  files  in  a  directory. 

(2)  Advanced  Utilities:  Thes  utilities 
provide  additional  capabilities  and 
specialized  functions  that  make  users 
and  programmers  more  productive. 
Example:  full-screen  editing. 

(3)  System  Administration:  These 
functions  are  required  to  operate  the 
system.  Example:  mount  a  file  system. 

(4)  Terminal  Interface  Extensions: 
These  functions  are  called  by 
application  programs.  They  enable 
programs  to  perform  interactive  terminal 
operations  in  a  way  that  is  independent 
of  the  type  of  terminal  being  used. 
Example:  turn  on  attributes  such  as 
blinking  characters  or  reverse  video. 

POSIX.  when  fully  extended,  will 
provide  the  functionality  required  to 
support  source  code  portability  for  a 
wide  range  of  applications  across  many 
different  machines  and  operating 
systems.  However,  even  the  extended 
POSIX  will  not  be  sufficient  to  achieve 
portability  for  all  applications. 

There  is  increasing  recognition  of  the 
need  for  an  architectural  approach  to 
applications  portability.  This  recognition 
has  come  about  because  earlier 
attempts  to  use  a  language-based 
approach  to  applications  portability 
were  not  successful.  Language 
portability  is  only  one  aspect  of  the 
problem  of  porting  applications  software 
from  one  operating  system  environment 
to  another.  Applications  software 
portability  depends  on  additional 
factors  whihc  include: 

(1)  Characteristics  of  the  underlying 
hardware/software.  {e.g.  word  length, 
input/output  (I/O)  architecture, 
processor,  operating  system), 

(2)  Portability  of  software  utilities 
used  by  the  application,  (e.g.  data  base 
management,  graphics,  operating  system 
functions,  and  communications). 


(3)  Data  form,  format  and 
representation  that  may  need  to  be 
transported  with  the  software,  and 

(4)  Language  implementation 
(compiler/interpreter/processor) 
including  specific  limits  or  subsets  of  the 
language  used  in  programming,  (e.g. 
magnitude  of  numeric  values,  number  of 
subscripts  and  number  of  lab«Is). 

Unless  each  of  these  factors  is 
addressed  as  part  of  an  overall 
architecture,  the  benefits  of  applications 
portability  will  not  be  fiilly  realized. 

A  planned  Applications  PortabiUty 
Profile  (APP)  has  been  developed  to 
provide  sufficient  functionality  to 
accommodate  a  broad  range  of 
application  requirements.  The  functional 
components  of  the  APP  constitute  a 
"tool  box"  of  standard  elements  that  can 
be  used  to  develop  and  maintain 
portable  applications.  A  key  aspect  of 
the  APP  is  that  it  is  an  open  systems 
architecture  based  upon  non-proprietary 
standards.  The  current  plaimed 
components  of  the  APP  are  summarized 
in  Figure  1  and  described  in  the 
following  paragraphs.  Additional 
components  may  be  added  as 
technology  changes  and  as  Federal 
government  requirements  change. 

Database  Management 

Database  management  is  an  important 
aspect  of  applications  portability.  A 
growing  number  of  organizations  use  a 
Database  Management  System  (DBMS) 
to  allow  application  programs,  written 
in  a  variety  of  languages,  to  work  on  the 
same  basic  data.  In  addition,  a  DBMS 
can  facilitate  language  independence  in 
the  design,  development,  and 
maintenance  of  data  resources. 

FIPS  127.  Database  Language  SQL. 
and  the  proposed  FIPS  for  Information 
Resource  Dictionary  Systems  (IRDS)  are 
the  initial  components  to  meet  the 
database  management  requirement. 

Data  Interchange 

In  addition  to  the  mechanism  for 
managing  data,  the  data  itself  is  an 
important  aspect  of  applications 
portability.  In  many  situations,  the 
problems  associated  with  porting  the 
applications  software  from  one  system 
to  another  pales  in  comparison  to  the 
problem  of  porting  the  data.  There  are 
three  categories  of  particular  concern 
regarding  data  interchange: 

•  Business  Graphics 

•  Product  Data 

•  Document  Processing 

FIPS  120,  Graphical  Kernel  System 
(GKS)  and  FIPS  128,  Computer  Graphics 
Metafile  (CGM)  are  the  initial 
components  to  meet  the  business 
graphics  requirements.  Initial  Graphics 


Exchange  Specification  (IGES)  is  the 
initial  component  to  meet  the 
requirements  to  exchange  product  data. 
Standard  Generalized  Maricup  Language 
(SGML)  and  Office  Document 
Architecture/Office  Document 
Interchange  Format  (ODA/ODIF)  are 
the  initial  components  to  meet  the 
requirements  for  document  processing. 

Network  Services 

There  are  two  basic  network  services 
that  should  be  provided: 

File  Management  is  an  integral  part  of 
most  applications.  File  management 
fimctions  have  traditionally  focused  on 
accessing  data  within  a  local  file 
system.  That  focus  has  now  shifted  to 
functions  that  permit  shared  access  to 
files  in  a  heterogeneous  enviroimient  of 
computer  hardware,  software,  and 
networks.  A  standard  approach  to 
managing  this  shared  access  to  remote 
files  is  an  important  aspect  of  software 
portability.  Failure  to  provide  shared 
access  to  remote  files  will  inevitably 
lead  to  local,  incompatible  approaches 
that  inhibit  application  portabiUty, 


Networii  Hie  System  (NFS)  is  the 
initial  component  to  meet  file 
management  facility  requirements. 

Data  Communications  facilities  permit 
interoperability  among  applications  in  a 
heterogeneous  enviroimient  of  computer 
hardware,  software,  and  networks.  The 
requirement  to  manage  shared  access  to 
remote  files  is  just  part  of  a  larger 
requirement  for  applications  software  to 
perform  its  functions  in  a  network 
environment.  Here  again,  failure  to 
provide  this  function  will  inevitably  lead 
to  local,  incompatible  approaches  tiiat 
inhibit  applications  portability. 

Government  Open  Systems 
Interconnection  Profile  (GOSIP)  is  the 
initial  component  to  satisfy  the  data 
communications  requirements. 

User  Interface 

The  most  neglected  aspect  of 
applications  software  portability  is  the 
requirement  to  maintain  a  consistent 
user  interface  across  all  systems  on 
which  the  application  resides.  The  fact 
that  the  application  is  likely  to  be 
distributed  over  a  heterogeneous 


environment  of  computer  hardware, 
software,  and  networks  means  that  the 
user  interface  facility  must  provide  die 
flexibility  to  allow  the  user  to  interact 
with  programs  within  such  an 
environment. 

The  X  Window  System  is  the  initial 
component  to  meet  user  interface 
requirements. 

Programming  Languages 

The  most  emphasized  aspect  of 
applications  software  portability  is  the 
requirement  for  programming  language 
portability  from  one  system  to  another. 
The  major  problem  is  that  programming 
language  portability  is  often  equated 
with  applications  software  portability.  A 
key  requirement  for  programming 
languages  is  that  a  sufficient  variety  be 
included  to  encompass  the  full  range  of 
application  requirements. 

The  C  language  binding  is  the  initial 
component  for  programming  language 
interfaces.  Additional  bindings  will  be 
developed  for  FORTRAN,  COBOL.  Ada. 
and  Pascal. 


Figure  1— APPLICATIONS  PORTABILITY  PROFILE 
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SCHEDULE 

While  NBS  wiU  continue  to  work  with 
both  national  and  international 
standards  organizations  to  produce  the 
needed  specifications,  current  federal 
requirements  dictate  immediate  action. 
In  order  to  meet  this  need  NBS  will 
adopt  a  series  of  specifications  based  on 
emerging  national  and  international 
standards. 

These  specifications  will  include 
interface  specifications  for  (1)  Shell  and 
Tools,  (2)  Advanced  utilities,  (3)  System 
Administration,  and  (4)  Terminal 
Interface  Extensions,  (5)  X  Window 
System,  and  (6)  NFS.  These 
specifications  will  be  added  to  the 


profile  according  to  the  following 

schedule: 

4th  Quarter  FY88— 

Shell  and  Tools 

Advanced  Utilities 

System  Administration 

Terminal  Interface  Extensions 
1st  Quarter  FY8&— 

X  Window  System 

NFS 

The  components  of  the  APP  represent 
varying  stages  of  maturity.  Some  have 
not  been  introduced  into  the  formal 
standards  process  (i.e.  X  Window 
System),  others  exist  only  as  draft 
standards  (e.g.  POSIX),  and  others  have 
been  adopted  as  national  and 
international  standards  (e.g.  SQL).  As 
these  standards  mature  there  will  be  a 


need  to  update  the  APP  to  reflect  the 
changes  that  will  occur.  NBS  will 
estabUsh  a  process  to  ensure  that  the 
APP  incorporates  the  evolving 
(maturing)  consensus  of  the  national  and 
international  standards  activities  for 
each  of  the  functional  components  of  the 
APP.  In  addition,  specifications  for 
bindings  for  languages  and  other  APP 
components  may  be  required.  NBS  will 
identify  the  need  for  these  bindings  and 
augment  the  APP  as  required. 

Both  users  and  vendors  will  be 
included  in  this  process  through  an 
ongoing  series  of  user  workshops  and 
implementor  workshops  which  will 
provide  forums  for  feedback  and 
comments  on  the  evolving  APP.  The  user 
workshops  will  be  designed  to  (1) 
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provide  users  with  information  about 
the  progress  of  defining  the  APP  and  (2) 
provide  NBS  with  input  and  feedback  on 
the  evolving  APP  and  what  priorities 
should  be  given  to  the  various  functional 
components.  The  Implementors 
Workshops  will  provide  a  forum  in 
which  to  discuss  the  evolving  APP  with 
the  vendors  and  to  get  feedback  on  the 
technical  mentis  of  the  proposals.  These 
implementor  workshops  will  be         | 
designed  to  ensure  that  there  is  a 
general  consensus  on  the  part  of 
vendors  to  commit  to  building  products 
to  the  evolving  APP  specifications. 
IFR  Doc.  88-9362  Filed  4-27-88;  &45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Amex  Commodities  Corp.;  Proposed 
Futures  Contract 

agency:  Commodity  Futures  Trading 
Commission. 

ACnoN:  Notice  of  availability  of  the 
terms  and  conditions  of  proposed 
commodity  futures  contract. 
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summary:  The  Commodity  Futures 
Trading  Commission  ("Commission") 
previously  published  in  the  Federal 
Register  a  proposal  of  the  Amex 
Commodities  Corporation  ("ACC")  for 
designation  as  a  hitures  contract  market 
in  ten-year  Treasury  note  futures.  The 
Director  of  the  Oisision  of  Economic 
Analysis  ("Division")  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96.  has  determined  that, 
in  this  instance,  an  additional  period  for 
public  comment  is  warranted. 
DATE:  Comments  must  be  received  on  or 
before  June  1, 1988. 
ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary.  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington,  DC  20581. 
Reference  should  be  made  to  the  ACC 
ten-year  Treasury  note  futures  contract. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Naomi  Jaffa,  Division  of  Economic 
analysis,  or  Elizabeth  A.  Patterson, 
Division  of  Trading  and  Markets. 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW.. 
Washington.  DC  20581,  (202)  254-7227  or 
(202)  254-8955. 

SUPPLEMENTARY  INFORMATION:  On 

March  18, 1988,  the  Commission 
published  in  the  Federal  Register  a 
notice  of  availability  of  the  ACC's 
proposed  terms  and  conditions  for  the 
ten-year  Treasury  note  futures  contract 


(53  FR  8045).  As  noted,  the  Director  of 
the  Division  has  determined  that  for 
this  proposed  contract  an  additional 
comment  period  is  warranted. 

In  connection  with  the  extended 
comment  period,  the  Commission 
wishes  to  draw  particular  attention  to 
the  ACCs  proposal  to  implement  an 
electronic  system  for  executing  trades  in 
this  contract  during  normal  trading 
hours.  Under  this  system,  called  the 
electronic  Limit  Order  System  ("ELOS"), 
the  ACC  board  broker  would  enter  bids 
and  offers  into  the  computer,  which 
would  store  such  information,  display 
the  highest  bid.  lowest  offer,  and 
aggregate  those  stored  in  the  system, 
and  furnish  reports  of  executed  orders. 
This  system  would  provide  ACC 
members  on  and  off  the  floor  with  equal 
access  to  trading  in  the  Treasury  note 
contract. 

Copies  of  the  terms  and  conditions  of 
the  proposed  futures  contract  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  2033  K  Street, 
NW..  Washington.  DC  20581.  Copies  of 
the  terms  and  conditions  can  be 
obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  phone  (202)  254-6314. 

Other  materials  submitted  by  the  ACC 
in  support  of  the  application  for  contract 
market  designation  may  be  available 
upon  request  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  the 
Commission's  regulations  thereunder  (17 
CFR  Part  145  (1987)),  except  to  the 
extent  they  are  entitled  to  confidential 
treatment  as  set  forth  in  17  CFR  145.5 
and  145.9.  Requests  for  copies  of  such 
materials  should  be  made  to  the  FOI, 
Privacy  and  Sunshine  Acts  Compliance 
Staff  of  the  Office  of  the  Secretariat  at 
the  Commission's  headquarters  in 
accordance  with  17  CFR  145.7  and  146.a 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
futures  contract,  or  with  respect  to  other 
materials  submitted  by  the  ACC  in 
support  of  the  application,  should  send 
such  comments  to  lean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  DC  20581.  by  the  specified 
date. 

Issued  in  Washington.  DC,  on  April  22, 
198& 

Paula  A.  Tocini, 

Director,  Division  of  Economic  Anafyaia. 
(FR  Doc.  88-8363  Filed  4-27-88;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Depertment  of  the  Air  Force 

Department  of  the  Navy 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[S-00154HJM] 

Special  Nevada  Report;  Meetings 

AOENCy:  Department  of  the  Air  Force, 
Defense;  Department  of  the  Navy, 
Defense;  and  the  Bureau  of  Land 
Management  Interior. 
ACTION:  Meetings  in  the  State  of  Nevada 
to  gain  public  comment  on  concerns  the 
public  will  want  addressed  in  the 
Special  Nevada  Report. 

summary:  Section  6  of  Pub.  L  99-606 
(Military  Lands  Withdrawal  Act  of  1986) 
directs  the  Secretary  of  the  Air  Force, 
the  Secretary  of  the  Navy,  and  the 
Secretary  of  the  Interior  to  submit  a 
joint  report  to  Congress,  termed  the 
Special  Nevada  Report,  by  November 
1991.  The  Department  of  the  Air  Force  is 
the  lead  agency  in  the  preparation  of  the 
report.  This  report  is  required  to 
evaluate  the  effect  of  continued, 
renewed  and  proposed  military  arid 
defense  related  land  withdrawals  and 
airspace  uses  on  the  envinxunent  and 
people  of  the  State  of  Nevada.  In 
addition,  the  Special  Nevada  Report  will 
include  an  analysis  and  evaluation  of 
possible  measures  to  mitigate  the 
cumulative  effects  of  these  withdrawals 
and  airspace  uses. 

DATES:  The  meetings  will  be  held  at  the 

following  locations: . 

Ely.  Nevada  on  May  16, 1988  at  the 

Convention  Center,  150  6th  Street 
Winnemucca,  Nevada  on  May  16, 1988 

at  the  Convention  Center,  50 

Winnemucca  Blvd. 
Elko,  Nevada  on  May  17, 1988  at  the 

Elko  Convention  Center,  700  Moren 

Way 
Tonopah,  Nevada  on  May  17, 1988  at  the 

Convention  Center,  301  Brougher  St. 
Fallon ,  Nevada  on  May  17, 1988  at  the 

Fallon  Community  and  Convention 

Center.  100  Campus  Way 
Caliente,  Nevada  on  May  18. 1988  at  the 

Nevada  Girls  Training  Center.  Multi- 
purpose Room 
Reno,  Nevada  on  May  19, 1988  at  the 

Airport  Plaza  Hotel.  1981  Terminal 

Way 
Las  Vegas,  Nevada  on  May  19. 1988  at 

the  Clark  County  School  District 

Education  Center.  Board  Room.  2832 

E.  Flamingo  Road 


Sign-in  and  speaker  registration  will 
begin  at  6:30  p.m.,  with  the  meetings 
running  from  7:00  to  10:00  p.m.  at  all 
locations.  Written  comments  will  be 
Accepted  through  20  ]une  1988. 
address:  All  written  comments  should 
be  directed  to  the  Director  of 
Engineering  and  Environmental 
Planning.  HQ  TAC/DEE,  Langley  AFB, 
VA  23665-5001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Thomas  L  Lord,  Director  of 
Engineering  and  Environmental 
Planning,  HQ  TAC/DEE,  Langley  AFB. 
VA  23665-5001  or  (804)  764-4407. 

Dated:  April  18. 1988. 
FradWolf. 

Associate  State  Director,  Nevada. 
[FR  Doc.  88-9473  Filed  4-17-88:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Proposed  Decision  on  inclusion  of  a 
Private  Property  Near  Neturlta,  CO  for 
RemedM  Action  Under  the  Uranium 
MiH  TaHings  Radiation  Control  Act  of 
1978 

AOENCY:  Department  of  Energy. 
action:  Program  Information  Notice: 
Notice  of  a  proposed  decision  on 
inclusion  of  a  private  property  near 
Naturita.  Colorado  for  remedial  action 
under  section  101  of  Pub.  L  95-604,  the 
"Uranium  Mill  Tailings  Radiation 
Control  Act  of  1978,"  enacted  on 
November  8, 1978. 

summary:  The  "Uranium  Mill  Tailings 
Radiation  Control  Act  of  1978" 
(UMTRCA  or  the  Act)  authorized  the 
Department  of  Energy  (DOE  or  the 
Department)  to  conduct,  in  cooperation 
with  interested  states.  Indian  Tribes, 
and  persons  who  own  or  control  certain 
inactive  mill  tailings  sites,  a  program  of 
assessment  and  remedial  action  to 
stabilize  and  control  the  tailings  in  a 
safe  and  environmentally  sound  manner 
and  to  minimize  or  eliminate  radiation 
health  hazards  at  these  sites  and  at 
nearby  vicinity  properties. 

The  DOE  has  oeen  requested  by  the 
Hecla  Mining  Company  (Hecla)  to 
include  Hecla's  "Durita"  property  as  a 
designated  property  for  the  purposes  of 
remedial  action  under  the  Act.  The 
"Durita"  property  is  located 
approxioiately  nine  miles  west  of 
Naturita  off  Colorado  Highway  90S. 

The  DOE  proposes  not  to  include  the 
"Durita"  property  as  either  a  production 
site  or  vicinity  property  for  the  purposes 
of  remedial  action  by  the  DOE  under  the 
Act.  The  purpoee  of  this  Notice  is  to 
solicit  conunentfl  on  this  proposed 
decision. 


date:  Comments  on  this  Notice  of 
Proposed  Decision  will  be  accepted  until 
5:00  p.m.,  June  3, 1968.  No  hearing  is 
scheduled  to  be  held. 
addresses:  Comments  should  be 
submitted  to:  Loviece  C.  Brazley, 
Attention:  Durita  Property,  U.S. 
Department  of  Energy,  Mail  Stop  NE-22, 
Washington,  DC  20545.  The  Docket  is 
available  for  public  inspection  between 
9:00  a.m.  and  4.00  p.m.,  Monday  through 
Friday,  at  DOE's  public  reading  room, 
1000  Independence  Avenue  SW., 
Washington,  DC  and  at  the  U.S. 
Attorney's  Office,  Denver,  Colorado.  A 
reasonable  fee  may  be  charged  for 
copying. 

Background:  The  "Uranium  Mill 
Tailings  Radiation  Control  Act  of  1978." 
Pub.  L.  95-604,  42  U.S.C.  7901,  et  seq.. 
establishes  a  program  to  provide  for  the 
stabilization,  disposal,  and  control  of 
uranium  mill  tailings  in  a  safe  and 
environmentally  sound  manner.  Under 
Title  I  of  the  Act,  the  DOE  is  authorized 
to  conduct  remedial  actions  at  certain 
inactive  processing  sites. 

Section  101(6)  of  the  Act  defines  two 
types  of  "processing  sites."  The  first  is  a 
"production  site"  defined  as:  "(A)  any 
site,  including  the  mill,  containing 
residual  radioactive  materials  at  which 
all  or  substantially  all  of  the  uranium 
was  produced  for  sale  to  any  Federal 
agency  prior  to  January  1, 1971  under  a 
contract  with  any  Federal  agency,  *  *  * 
unless — (i)  Such  site  was  owned  or 
controlled  as  of  January  1, 1978,  or  is 
thereafter  owned  or  controlled,  by  any 
Federal  agency,  or  (ii)  a  license  (issued 
by  the  [Nuclear  Regulatory]  Commission 
or  its  predecessor  agency  under  the 
Atomic  Energy  Act  of  1954  or  by  a  State 
as  permitted  under  section  274  of  such 
Act)  for  the  production  at  such  site  of 
any  uranium  or  thorium  product  derived 
from  ores  is  In  effect  on  January  1. 1978, 
or  is  issued  or  renewed  after  such  date." 
The  second  type  is  a  "vicinity  property" 
defined  as:  "(B)  any  other  real  property 
or  improvement  thereon  which — (i)  Is  in 
the  vicinity  of  such  [production]  site, 
and  (ii)  is  determined  by  the  Secretary, 
in  consultation  with  the  Commission,  to 
be  contaminated  with  residual 
radioactive  materials  derived  from  such 
site." 

Section  101(7)  of  the  Act  defines  the 
term  "residual  radioactive  material"  to 
mean:  "(A)  waste  (which  the  Secretary 
determines  to  be  radioactive)  in  the 
form  of  tailings  resulting  from  the 
processing  of  ores  for  the  extraction  of 
uranium  and  other  valuable  constituents 
of  the  ores:  and  (B)  other  waste  (which 
the  Secretary  determines  to  be 
radioactive)  at  a  processing  site  which 
relate  to  such  processing,  including  any 


residual  stock  of  unprocessed  ores  or 
low-grade  materials." 

Furthermore,  section  101(8)  of  the  Act 
defines  "tailings"  to  mean  "the 
remaining  portion  of  a  metal-bearing  ore 
after  some  or  all  of  such  metal,  such  as 
uranium,  has  been  extracted." 

Before  the  passage  of  UMTRCA  on 
November  8, 1978,  Ranchers  Exploration 
&  Development  Corporation  (Ranchers), 
the  predecessor-in-interest  to  the  Hecla 
Mining  Company,  owned  and  controlled 
a  quantity  of  uranium  mill  tailings  at  a 
site  known  as  "Naturita,"  a  reviously 
active  mill  site  also  near  Naturita, 
Colorado.  Ranchers  possessed  the 
tailings  under  license  Colo.  317-OlS. 
issued  on  November  12, 1976,  by  the 
State  of  Colorado.  On  June  9, 1977,  a 
new  state  license,  Colo.  317-02S,  was 
issued  superceding  the  previous  license 
and  permitting  Ranchers  to  "transport 
and  process"  uranium  mill  tailings. 
Amendments  1  (October  26. 1977),  2 
(December  12, 1977),  and  3  (May  4. 1978) 
modify  the  license  to  authorize  the 
excavation  and  transportation  of 
uranium  mill  tailings  from  the  old 
Naturita  mill  site  to  the  new  "Durita" 
processing  site  for  the  "production  of 
natural  uranium  concentrate  by  leaching 
of  uranium  mill  tailings." 

It  is  the  Department's  view  that  the 
"Durita"  site  was  operating  as  an  active 
mill  site  under  a  valid  state  production 
license  at  the  time  UMTRCA  was 
enacted,  and  that  the  site  does  not  fit 
within  the  definition  of  a  "processing 
site"  under  section  101(6){A)  of  the  Act 
as  a  site  appropriate  for  remedial  action 
because  the  uranium  produced  there 
was  not  produced  for  sale  to  any 
Federal  agency  prior  to  January  1, 1971. 
Furthermore,  with  respect  to  such 
"(ajctive  operations"  at  the  time  of  the 
Act's  passage.  Congress  in  section 
115(a)  has  prohibited  expenditures  with 
respect  to  any  site  licensed  by  a  state  at 
which  production  of  any  uranium 
product  takes  place.  It  was  Congress' 
intent  that  remedial  action  at  licensed 
active  mill  sites  be  taken  by  the  Ucense 
holder  pursuant  to  the  license 
requirements  under  the  supervision  of 
the  regulating  agency,  and  not  be  taken 
under  UMTRCA  at  taxpayer  expense. 
In  addition,  because  "Durita"  was  a 
licensed  active  mill  site,  it  does  not  fit 
within  the  definition  of  a  vicinity 
property  under  section  101(6)(B).  Any 
remaining  materials  at  the  "Durita"  mill 
site  are  "derived"  from  the  active 
production  operation  itself  rather  than 
from  the  inactive  Naturita  mill  site. 
Once  the  uranium  mill  tailings  were 
excavated  and  transported  from  the 
Naturita  mill  site  to  "Durita"  for 
processing,  they  lost  their  characteristic 
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as  "residual  radioactive  materials."  As 
set  out  above,  that  terms  means  "waste 
in  the  form  of  tailings."  Although  the 
materials  taken  from  the  Naturita  mill 
site  to  the  "Durita"  mill  site  were 
tailings,  they  were  not  "waste."  since 
they  were  transported  as  a  valuable 
industrial  product  for  use  in  a  profit 
making  venture,  i.e.,  the  production  of 
uranium  for  sale  as  yellow  cake  to 
private  industry.  Indeed,  in  1978  and 
1979,  Ranchers  had  revenues  of 
$8,841,737  and  $12,491,067.  respectively, 
from  the  leaching  of  uranium  mill 
tailings.  The  inclusion  of  "Durita"  as  a 
vicinity  property  would  thus  seem 
contrary  to  Congress'  intent  that  such 
vicinity  properties  not  have  been  active 
mill  sites  themselves  at  the  time  of 
UMTRCA'8  passage. 

Even  assuming  Siat  the  materials  at 
the  "Durita"  mill  site  quaUfy  as  residual 
radioactive  material  derived  from  the 
Naturita  site  which  Ranchers  was 
processing  under  license  Colo.  317-02S 
for  sale  to  a  Federal  agency,  the  site 
would  still  not  be  appropriate  for 
designation.  Section  101(6](A)(ii) 
precludes  designation  where  a  license 
issued  by  a  state  for  the  production  of 
any  uranium  produce  is  in  effect  on 
January  1, 1978.  However,  in  the 
stipulation  following  section  101(6)(B)(ii) 
and  pursuant  to  the  procedures  i 

established  in  section  108(b),  an  I 

exemption  is  provided  where  a  license  is 
issued  for  the  reprocessing  of  mill 
tailings  at  a  designated  site.  In  this  case, 
the  uranium  production  at  the  "Durita" 
mill  site  using  mill  tailings  from  the 
Naturita  site  was  undertaken  prior  to 
the  designation  of  Nuturita  as  a 
"processing  site."  Moreover,  since 
neither  Ranchers  nor  Hecla  took  any 
action  to  meet  the  requirements  of 
section  108(b)  after  Naturita's 
designation,  in  the  Department's  view 
the  exception  would  not  apply. 

Accordingly,  the  DOE  is  now 
proposing  to  make  a  final  decision  not  to 
include  the  "Durita"  property  in  the 
UMTRCA  remedial  action  program  as 
either  a  production  site  or  vicinity 
property,  and  is  requesting  comments  on 
its  proposed  decision.  Comments  are 
requested  by  June  3, 1988.  It  is  expected 
that  within  15  days  thereafter,  the 
Department  will  finalize  its  decision  and 
publish  a  Federal  Register  notice  to  that 
effect. 

FOU  rURTHER  INFORMATION  CONTACT. 

Mr.  W.  John  Arthur  III.  Project  Manager, 
Uranium  Mill  Tailings  Project  Office. 
U.S.  Department  of  Energy,  5301  Central 
Avenue  NE,  Suite  1720.  Albuquerque, 
New  Mexico.  87108,  telephone:  (505) 
844-3941.  or  Mr.  Loviece  C  Brazley. 
Division  of  Uranium  Mill  Tailings 


Federal  Register  /  Vol.  53,  No.  82  /  Thtirgday.  April  28.  196a  /  Notices 


Federal  Regfater  /  Vol.  53.  No.  82  /  Thursday.  April  28.  1988  /  Notices 


15275 


Projects.  Office  of  Nuclear  Energy,  U.S. 
Department  of  Energy,  Mail  Stop  NE-22, 
Washington.  DC  20545,  telephone:  (301) 
353-2585. 

Issued  in  Washington,  DC,  April  21, 1988. 
fohn  E  Baublitz, 

Acting  Director,  Office  of  Remedial  Action 
and  Waste  Technology,  Office  of  Nuclear 
Energy. 

(PR  Doc.  88-9453  Filed  4-27-fl8;  8:45  am) 
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Economic  Regulatory  AdministratkMi 
[ERA  Docicat  No.  82-20-NG] 

Application  to  import  Natural  Gas  from 
Canada  and  Mexico;  Amalgamated 
Pipeline  Co. 

agency:  Economic  Regulatory 
Administration,  DOE. 
action:  Notice  of  application  for 
blanket  authorization  to  import  natural 
gas. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  April  8, 1988,  of  an  application  filed 
by  Amalgamated  Pipeline  Company 
(Amalgamated)  for  blanket 
authorization  to  import  up  to  100  Bcf  of 
natural  gas  from  Canadian  or  Mexican 
suppliers  for  domestic  spot  sales  over  a 
two-year  period. 

Amalgamated,  a  Texas  Corporation 
that  is  an  indirect  subsidiary  of 
Rainbow  Resources,  Inc..  with  its 
principal  offices  in  Houston.  Texas, 
intends  to  fimction  as  an  agent  or  broker 
for  either  U.S.  purchasers  or  Canadian 
and  Mexican  producers.  Amalgamated 
will  import  the  gas  over  existing 
pipelines  only  and  proposes  to  file 
quarteriy  reports  detailing  the 
purchaser,  seller,  price  and  volimie  for 
each  blanket  transaction. 

The  application  is  filed  with  the  ERA 
pursuant  to  section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
date:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  May  31. 1988. 

FOR  FURTHER  INFORMATION  CONTACT. 
Thomas  Dukes.  Natural  Gas  Division. 

Econonuc  Regulatory  Administration. 

U.S.  Department  of  Energy,  Forrestal 

Building,  Room  GA-076, 1000 

Independence  Avenue,  SW., 

Washington,  DC  20585.  (202)  58&-«478. 
Diane  Stubbs.  Natural  Gas  and  Mineral 

Leasing,  Office  of  General  Counsel, 


U.S.  Department  of  Energy,  Forrestal 
Building,  Room  6E-042. 1000 
Independence  Avenue.  SW., 
Washington.  DC  20585,  (202)  586-6667. 
SUPPLEMENTARY  INFORMATION:  The 
decision  on  this  application  will  be 
made  consistent  with  the  IX)E's  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684.  February  22. 1984).  Parties  that 
may  oppose  this  appUcation  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  asserts 
that  this  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590. 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Natural  Gas 
Division,  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration, 
Room  GA-078.  RG-23.  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585,  (202)  586- 
9478.  They  must  be  filed  no  later  than 
4:30  p.m.  e.d.t.,  May  31, 1988. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  88  additional  written  comments,  an 


oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  ()rovide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

■  A  copy  of  Amalgamated's  application 
is  available  for  inspection  and  copying 
in  the  Natural  Gas  Division  Docket 
Room,  GA-076-A  at  the  above  address. 
The  docket  room  is  open  between  the 
hours  of  8.-00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC  April  14, 1988. 
Constance  L  Buckley, 

Director,  Natural  Gas  Division,  Office  of 

Fuels  Programs,  Economic  Regulatory 

Administration. 

(^  Doc.  88-9388  Filed  4-27-88;  8:45  amj 
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Federal  Energy  Regulatory 
Commission 

[Docket  No*.  ERSS-356-000.  el  at] 

Wastilngton  Water  Power  Co.,  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interiocidng  Directorate  Filings 

April  25. 1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Washington  Water  Power  Company 

[Docket  No.  ER88-35&-000| 

.  Take  notice  that  on  April  19, 1988. 
Washington  Water  Power  Company 
(Seller)  tendered  for  filing  a  Firm 
Capacity  and  Energy  Agreement  dated 
as  of  January  1, 1988  with  Puget  Sound 
Power  ft  Light  Company  (Purchaser). 
Seller  states  that  service  under  this 
Agreement  commenced  on  January  1, 
1988  and  shall  continue  through 


December  31, 2002  with  contractual 
provisions  for  its  extension  through 
December  31, 2004. 

The  Agreement  provides  for  the  Seller 
to  make  available  to  the  Purchaser  100 
Mw  of  capacity  and  associated  energy 
to  be  scheduled  by  the  Purchaser  under 
provisions  of  the  Agreement 

Seller  requests  an  effective  date  of 
January  1. 1988  for  the  rate  schedule, 
and  therefore  requests  a  waiver  of  the 
Commission's  notice  requirements 
stating  that  there  will  be  no  effect  upon 
Purchaser's  under  other  rate  schedules. 

Comment  date:  May  9, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER88-275-000] 

Take  notice  that  on  April  14, 1988. 
Public  Service  Company  of  New  Mexico 
(PNM)  tendered  for  filing,  in  response  to 
a  directive  from  the  Director.  Division  of 
Power  Application  Review,  an 
amendment  to  its  previous  filing  in  this 
case  to  provide  additional  cost  support 
data,  bulk  power  market  analyses,  and 
narrative  explanation  of  the 
inventorying  treatment  utilized  by  the 
New  Mexico  Public  Service 
Commission.  PNM  continues  to  request 
an  effective  date  of  May  1, 1988. 

Copies  of  the  amendment  to  filing 
were  served  upon  all  persons  receiving 
the  original  filing  and  on  all  entities 
which  have  petitioned  to  intervene  in 
this  docket. 

Comment  dale:  May  4, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ERa8-301-000] 

Take  notice  that  on  April  18, 1988, 
Pacific  Gas  and  Electric  Compcmy 
(PG&E)  tendered  for  filing  an 
amendment  to  its  March  30, 1988  filing. 
PG&E  states  that  it  has  filed  the 
following: 

(1)  Executed  copies  of  the  Rate 
Settlement  Agreement  Between  PG&E 
and  City  of  Santa  Clara  (CSC)  and  the 
Agreement  Between  PG&E  and  CSC  for 
future  rate  treatment  of  the  Diablo 
Canyon  Nuclear  Power  Plant 

(2)  Revised  Exhibit  A-1  to  the 
Interconnection  Agreement  Between 
PG&E  and  CSC.  Though  these  revisions 
do  not  change  the  level  of  any  rate, 
PG&E  interprets  the  Interconnection 
Agreement  and  the  Commission's 
regulations  as  requiring  that  revisions  to 
A-1  be  filed. 

llie  City  of  Santa  Clara  has  filed  a 
Certificate  of  Concurrence  for  this  filing. 


Copies  of  this  filing  have  been  served 
upon  all  parties  affected  by  this 
proceeding. 

Comment  date:  May  9, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Carolina  Power  ft  Light  Company 

[Docket  No.  ER88-357-000] 

Take  notice  that  on  April  19. 1988, 
Carolina  Power  &  Light  Company 
(Company)  tendered  for  filing  two 
Power  Coordination  Agreements 
between  the  C(Mnpany  and  the  North 
Carolina  Eastern  Municipal  Power 
Agency  (Power  Agency)  regarding  the 
diesel  generating  projects  at  Edenton 
and  Elizabeth  City,  North  Carolina 
(Generating  Projects),  which  supplement 
the  Power  Coordination  Agreement 
dated  July  30, 1981  (1981  PCA),  between 
the  Company  and  the  Power  Agency. 
The  "Power  Coordination  Agreement — 
1988B  Between  North  Carolina  Eastern 
Municipal  Power  Agency  and  Carolina 
Power  ft  Light  Company  for  the  Diesel 
New  Resource  Generating  Project  at 
Edenton,  North  Carolina"  (1988B  PCA) 
dated  March  29, 1988  sets  forth  the 
terms  and  conditions  related  to  the  use 
as  a  New  Resource  of  Power  Agency's 
purchase  of  capacity  and  energy  from 
the  generating  project  being  undertaken 
by  Edenton.  The  "Power  Coordination 
Agreement — 1988C  Between  North 
Carolina  Eastern  Municipal  Power 
Agency  and  Carolina  Power  &  Light 
Company  for  the  Diesel  New  Resource 
Generating  Project  at  Elizabeth  City. 
North  Carolina"  (1988C  PCA)  dated 
March  29. 1988  set  forth  the  terms  and 
conditions  related  to  the  use  as  a  New 
Resource  of  Power  Agency's  purchase  of 
capacity  and  energy  from  the  generating 
project  being  undertakenm  by  Elizabeth 
City.  North  Carolina.  Both  agreements 
are  as  a  result  of  applicable  provisions 
of  the  1981  PCA  and  the  "Agreement 
Regarding  New  Resources  and  Interim 
Capacity"  (NRIC  Agreement]  dated 
October  13, 1987.  The  1981  PCA  is  on  file 
with  the  Commission  and  has  been 
assigned  Rate  Schedule  FERC  No.  121. 
The  NRIC  agreement  is  on  file  with  the 
Conunission  and  has  been  assigned 
Supplement  No.  9  to  Rate  Schedule 
FERC  No.  121. 

The  1988B  PCA  and  1988C  PCA  set 
forth  provisions  whereby  Power  Agency 
shall  cause  its  participants,  Edenton  and 
Elizabeth  City,  North  Carolina,  to  install 
diesel-fueled  generating  plants  for  the 
purpose  of  supplying  electric  power  and 
energy  for  purchase  by  Power  Agency  to 
serve  its  hourly  resource  demand. 
Purchase  of  such  power  and  energy 
shall  be  under  separate  agreement 
between  Power  Agency  and  each 
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producer.  Power  Agency  will  b« 
responsible  for  all  aspects  of  the 
Generating  Projects  including 
interconnecting  to  electric  systems, 
providing  for  timely,  accurate  and 
reliable  metering,  operating  and 
maintaining  the  projects  and  dispatching 
the  output  of  the  generation.  The 
Generating  Projects  have  been  designed 
to  include  four  units  at  Elizabeth  City 
each  with  a  maximum  electrical  rating 
of  one  thousand  seven  hundred  and  fifty 
(1,750)  kilowatts,  and  two  onits  at 
Edenton  each  with  a  maximum  elecrical 
rating  of  one  thousand  two  hundred  and 
fifty  (1.250)  kilowatts.  No  purchase  by 
Power  Agency  from  Company  of 
Supplemental  Capacity  or  Transmission 
Use  or  purchases  and  sales  of  energy 
will  occur  under  either  the  19686  PCA  or 
the  1988C  PCA.  Rather,  the  amounts  of 
such  purchases  and  sales  and  the 
related  charges  will  be  determined 
under  the  1981  PCA  and  other 
agreements  between  Power  Agency  and 
the  Company  in  accordance  with 
applicable  terms  as  modified  by  the 
1988B  PCA  and  the  1988C  PCA.  The 
1988B  PCA  and  the  1988C  PCA  became 
effective  upon  execution  and  shall 
continue  in  effect  until  the  earHer  of  the 
termination  of  (i)  the  1981  PCA.  (ii)  the 
1981  PCA  Supplemental  Capacity 
Arrangement  or  (iii)  the  temination  of 
the  respective  sales  agreement  between 
Power  Agency  and  Edenton  and  Power 
Agency  and  Elizabedi  Gty.  Power 
Agency  has  given  the  Company  a  notice 
of  a  planned  commencement  date  for 
the  diesel  generating  projects  of  July  1. 
1988.  j 

Comment  date:  May  9. 1988.  in  ' 

accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  , 

Staadatd  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20428.  in  accordance  with  Rules  211 
and  214  of  the  Coounission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  witfi  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  CasiieU, 

Acting  Secretary. 

[FR  Doc.  88-9463  Filed  4-27-88;  8:45  amj 

BiuMa  cooE  snr-oi-M 

(Docket  No.  CPSt-ra7-M0] 

Algonguin  Gaa  Transmission  Co, 
Intent  To  Prepare  an  Environmental 
Assessment  on  the  Proposed 
Braintree  Pipeline  PFoJect  and  Request 
For  Comments  on  EnMiroranental 
Issues 

April  25. 1988. 
Proposed  ActioD 

Notice  is  hereby  given  that  the  staff  of 
the  Federal  Energy  Regulatory 
Commission  (FERC  or  Commission)  will 
prepare  an  environmental  assessment 
(EA]  on  the  faclilities  proposed  in  the 
above-referenced  docket  On  January  15, 
1988.  Algonquin  Gas  Transmission 
Company  (Algonquin)  filed  an 
appKcation,  pursuant  to  section  7  of  the 
Natural  Gas  Act.  proposing  to:  (1] 
provide  firm  transportation  service  for 
the  Town  of  Braintree,  Massachusetts, 
Electric  Light  Department  (Braintree): 
and  (2)  construct  6.4  miles  of  l&-inch- 
diameter  pipeline  and  looping  and  one 
meter  station  in  Norfolk  and  Bristol 
Countries,  Massachusetts,  and 
Providence  County,  Rhode  Island.  (See 
figure  1.)  * 

This  proposal  was  filed  as  a  result  of 
the  Commission's  notice  inviting 
applications  to  provide  new  gas  service 
to  the  Northeastern  United  States.  The 
Commission's  order,  issued  March  17, 
1988,  in  Docket  No.  CP87-451-«)4, 
identified  this  proposal  as  a  "discrete 
project."  « 

The  proposed  facilities  include  two 
16-inch-diameter  pipeline  loops  (0.6  and 
3.6  miles  long},  a  new  2.2-mile^iong,  18- 
inch-diameter  piepline,  a  new  meter 
station,  and  other  raiscellaneous 
modifications  to  existing  meter  stations. 
Figures  2, 3.  and  4  provide  site-specific 
locations  of  the  areas  affected.  "Ilie  iA- 
mile  loop  would  be  constructed  in  the 
tows  of  Randolph  and  Braintree. 
Massachusetts;  the  a6-mile  loop  would 
be  constructed  in  Seekonk. 
Masaschusetts  and  East  Providence. 
Rhode  Island:  and  the  2.2  miles  of  new 
pipeline  and  the  proposed  Potter  Meter 


>  Figures  1. 2. 3L  and  4  hne  MM  bMM  pftetod  fai 
the  Federal  iUiUler.  hM  an  availaMe  fnm  Mm 
FERCt  OiviaiaD  of  Prograiii  liiaaageioaiU.  Public 
Rereieiiu:  Section,  lelephone  (282)  357-81 1& 

*  A  proposal  that  can  be  processed  independendy 
and.  if  auHwriiaa.  wiD  uat  adveraeiy  impad 
pendim  oonpatitive  praiaets. 


Station  wmild  be  constructed  in 
Braintree.  Massachusetts. 

The  proposed  2.2-mile  pipleline 
extension  would  begin  where  the  3.6- 
mile  loop  terminates.  The  Potter  Meter 
Station  would  be  oonstnited  at  the  north 
end  of  the  new  pipeline  extention  on  a 
portion  of  the  power  plant  owned  by 
Braintree. 

Algonquin  would  use  all  of  the 
proposed  l&-inch-drameter  pipline, 
totaling  6.4  miles,  to  provide  firm 
transportation  service  of  up  to  21,660 
MMBtu  per  day  of  natural  gas  for 
Braintree.  lliis  service  would  be  for  a 
primary  term  of  20  years  proposed  to 
commerce  on  December  1, 1988.  The  gas 
woald  be  received  from  Connecticut 
Natural  Gas  Corporation  at 
Glastonbury,  Mansfield,  Cromwell,  and 
Farmington.  Connecticut,  for 
transportation  throu^  Algonquin's 
transmission  system  and  dien  be 
delivered  to  Braintree  at  the  new  Potter 
Meter  Station.  Braintree  would  see  the 
natural  gas  as  fuel  in  its  electrical 
generating  plant. 

The  proposed  0.6  and  3.6  miles  of  16- 
inch-diamter  pipeline  looping  would  be 
aligned  generally  parallel  and  adjacent 
to  Algongnin's  existing  10-inch-diameter 
pipelines.  Each  loop  would  reqirire  a  40- 
foot-wide  construction  right-of-way  with 
20  feet  to  be  maintained  as  permanent 
rig^-of-way.  The  3.6  mile  loop  would 
b^gain  east  of  of  Pond  Street  and  ran 
northeast  to  its  destination  at 
Algonquin's  existing  East  Braintree 
Meter  Station.  Algonquin  estiisates  that 
17  acres  would  be  distributed  by 
construction  of  the  3.6-mile  loop,  with 
8.5  acres  retained  as  permanent  ri^t-of- 
way. 

The  0.6-miIe  loop  would  start  at  the 
end  of  another  CO  mile,  16-incli-diameter 
loop  currently  proposed  in  Docket  No. 
CP87-554-00a  which  was  identified  by 
the  Commission  in  its  March  17, 1988 
order  as  part  of  a  competitive  Northeast 
Project  involving  Texas  Eastern 
Tranmission  CoqMration.  PennEast  Gas 
Services  Company,  and  Algonquin.  This 
loop  would  originate  south  of  Highland 
Avenue  in  Massachusetts  and  proceed 
southwest  across  the  Runnins  River 
stopping  north  of  the  Wampanoag  Trail 
Highway  in  Rhode  Island.  About  half  of 
the  0.6-mile  loop  would  be  located  in 
each  state.  Algonquin  indicates  that  a 
total  of  2.9  acres  would  be  affected 
during  the  construction  of  the  loop,  with 
1.5  acres  pensanoitly  retained  as  right- 
of-way. 

The  2.2-nule  pipeline  extension  (rf  the 
3.6-mile  loop  would  begin  at  Algongam's 
existing  East  Braintree  Meter  Station 
and  terminate  at  the  proposed  Potter 
Meter  Station.  Algonquin  states  that  2.07 


miles  of  this  new  line  would  be    ^ 
constructed  utilizing  available  work 
space  within  existing  roadways. 

Algonquin  proposes  to  construct  the 
pipelines  and  meter  station  during  May 
through  October  1988.  Backhoes  would 
be  used  to  dig  a  trench  about  2.5-feet 
wide  and  deep  enough  to  provide  at 
least  2  feet  of  cover  in  consolidated  rock 
and  3  feet  in  soil.  Excavated  material 
would  be  temporarily  stored  on  one  side 
of  the  right-of-way. 

In  areas  where  mechanical  rippers 
and  excavators  are  unable  to  fracture 
the  rock  substrate  or  are  impractical  to 
use,  Algonquin  indicates  that  blasting 
may  be  required.  Algonquin's  blasting 
contractor  would  be  required  to  exhibit 
a  valid  certificate  of  compentency 
issued  by  the  state  fire  marshall  and 
evidence  of  a  valid  blasting  bond.  To 
minimize  the  impact,  Algonquin  would 
ensure  that  all  blasting  would  occur 
during  daylight  hours  with  protective 
measures  taken  to  avert  the 
transmission  of  vibration  and  thrown 
rocks.  The  contractor  would  be  required 
to  exercise  extreme  care  when  blasting 
to  avoid  scattering  loose  rock  over  the 
right-of-way  or  cause  damage  to  any 
property,  on  or  off  the  right-of-way.  No 
blasting  would  be  allowed  without  the 
prior  permission  of  Algonquin's 
inspector  and  notice  to  the  public  and 
owners  of  adjacent  property. 

After  the  trench  is  dug,  individual 
joints  of  pipe  would  be  placed  along  the 
right-of-way  adjacent  to  the  ditch.  A 
mechanical  pipe-bending  machine 
would  be  used  to  bend  pipe  joints  to 
conform  to  the  natural  ground  contours 
or  where  the  pipeline  changes  direction. 
The  pipe  joints  would  then  be  welded 
and  lowered  into  the  trench.  The 
exception  would  be  for  street 
construction  required  for  the  2.2-miIe 
pipeline  extension  where  the  pipe 
sections  would  be  welded  in  die  ditch. 

When  the  pipe  welding  and 
installation  in  the  ditch  is  completed,  the 
trench  would  be  backfilled.  Areas 
disturbed  by  construction  would  be:  (1) 
Fine-graded;  (2)  trash,  brush,  or  debris 
would  be  removed;  and  (3)  the 
properties  would  be  restored  to 
preconstruction  conditions  compatible 
with  Algonguin's  right-of-way 
maintenance  standards.  The  entire  right- 
of-way  would  be  protected  by 
implementing  an  erosion  control  plan 
which  includes  contouring  and 
reseeding  with  grasses.  This  plan  will  be 
evaluated  in  the  EA. 

Before  being  placed  into  service,  the 
new  pipelines  would  be  hydrostatically 
tested  to  ensure  their  integrity  in 
accordance  with  U.S.  Department  of 
Transportation,  Minimum  Federal  Safety 
Standards,  49  CFR  Part  192.  Existing 


municipal  water  supplies  or  surface 
waters  would  be  used  to  obtain  the 
water  for  testing.  After  completion  oi 
the  hydrostatic  testing,  the  water  would 
be  discharged  to  surface  waters  using 
existing  vegetation  or  hay  bales  as 
filtering  devices. 

Algonquin  indicates  that  company 
inspectors  would  be  assigned  to  each 
proposed  facility  to  ensure  that  the 
contractors  comply  and  implement  all 
environmental  mitigation  measures. 
Algonquin's  inspectors  would  have  stop- 
work  authority  and  would  be  present  at 
all  times  during  construction. 

Environmental  Issues 

It  is  presently  contemplated  that  the 
EA  will  address  the  following 
environmental  concerns  that  have  been 
identified  by  the  staff: 
Water  Resources — Impact  on  streams. 
Pipeline  Safety — 

Safety  considerations. 

Blasting. 
Cultural  Resources — Effect  on  historic 

and  cultural  resources. 
Land  Use — 

Effect  from  crossing  near  hazardous/ 
solid  waste  sites. 

Impact  on  homes  and  future 
development. 
Vegetation — Removal  and  disposal  of 

trees. 

Impact  on  wetlands. 
Soils — ^Restoration  of  the  right-of-way. 

Alternatives,  route  modifications,  and 
specific  mitigating  measures  will  also  be 
considered  in  the  staff's  analysis. 

Conunent  Procedures 

The  EA  will  be  based  on  the  stafTs 
independent  analysis  of  the  proposal 
and,  together  with  the  comments 
received,  will  comprise  part  of  the 
record  to  be  considered  by  the 
Commission  in  this  proceeding.  The  EA 
will  be  sent  to  all  parties  in  this 
proceeding,  to  those  providing 
comments  in  response  to  this  notice,  to 
Federal  and  state  agencies,  local 
government  offices,  and  to  interested 
members  of  the  public. 

The  EA  may  be  offered  as  evidentiary 
material  if  an  evidentiary  hearing  is  held 
in  this  proceeding.  In  the  event  that  an 
evidentiary  hearing  is  held,  anyone  not 
previously  a  party  to  this  proceeding 
and  wishing  to  present  evidence  on 
environmental  and  other  matters  must 
first  file  with  the  Commission  a  motion 
to  intervene,  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214). 

Comments  from  Federal  and  state 
agencies,  local  government  offices,  and 
the  public  are  requested  to  help  identify 
significant  issues  or  concerns  related  to 


the  proposed  action,  to  determine  the 
scope  of  the  issues  that  need  to  be 
analyzed,  and  to  identify  and  eliminate 
from  detailed  study  the  issues  which  are 
not  significant.  All  comments  on  specific 
environmental  issues  should  contain 
supporting  documentation  or  rationale. 
Written  conunents  should  be  submitted 
on  or  before  June  1, 1988,  reference 
Docket  No.  CP88-167-000,  and  be 
addressed  to  the  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  A  copy  of  the  comments 
should  also  be  sent  to  the  Project 
Manager  identified  below. 

Detailed  maps  showing  the  location  of 
the  proposed  facilities  have  been 
provided  to  those  on  the  distribution  list. 
Additional  information  is  available  from 
Mr.  James  Daniel,  Project  Manager. 
Environmental  Analysis  Branch.  Office 
of  Pipeline  and  Producer  Regulation, 
telephone  (202)  357-5364. 
LoisD.Caahell. 
Acting  Secretary. 
(FR  Doc.  88-0459  Filed  4-27-88: 8:45  am] 

MLUm  CODE  STU-OI-M 


IDockat  No*.  CP88-333-000,  at  aL] 

El  Paso  Natural  Gas  Co.,  et  aL;  Natural 
Gas  Certificate  FHings 

April  22,  igsa 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  El  Paso  Natural  Gas  Company 
(Docket  No.  CP8ft-333-000] 

Take  notice  that  on  April  11. 1988,  El 
Paso  Natural  Gas  Company  (El  Paso), 
P.O.  Box  1492,  El  Paso,  Texas  7997a 
filed  in  Docket  No.  CP88-333-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  El  Paso  to  provide  a  limited- 
term  interruptible  contract  storage 
service  utilizing  its  Washington  Ranch 
Storage  facility,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

El  Paso  proposes  to  render  an 
interruptible  contract  storage  service 
utilizing  its  Washington  Ranch  Storage 
facility  under  new  Rate  Schedule  CSS.  It 
is  stated  that  this  contract  storage 
service  would  be  available  to  any 
existing  or  future  sales  or  transportation 
customer  of  El  Paso  for  the  storage  of 
gas  to  which  that  customer  holds  tide.  It 
is  stated  that  a  customer  may  choose  to 
utilize  the  service  to  store  gas  which  it 
has  purchased  from  El  Paso's  system 
supply,  but  it  may  also  choose  to  have 
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gas  purchased  from  any  third-party  or 
its  own  supply  stored  as  well. 

El  Paso  states  that  it  has  previoufliy 
been  authorized  to  utilize  the 
Waahingtoa  Ranch  facility  for  two 
purposes:  namely,  to  enable  it  to 
maintain  deliveries  of  commodity  sales 
gas  to  meet  the  high  priority  (priority  1 
and  2)  requirements  of  its  east-of- 
Califomia  (EOC)  customers  and  to  { 
provide  enhanced  flexibthty  in  the  I 
operation  of  its  system.  El  Paso  further 
states  the  proposed  contract  storage 
service  would  permit  the  Washin^on 
Ranch  facility  to  be  used  by  El  Paso  on 
terms  which  are  not  inconsistent  with 
the  previously  authorized  uses.  EI  Paso 
indicates  that  it  is  not  proposing  to 
modify  the  facility,  but  rather  to  make 
efficient  use  of  the  existing  capabilities 
thereof  to  enaUe  El  Paso  to  provide  a 
new  service  (^on.  i 

EI  Paso  proposes  that  storage        | 
customers  pay  an  injection  charge,  a 
storage  charge,  a  withdrawal  charge  and 
the  appropriate  transportatiim  charge 
for  the  delivery  of  gas.  As  to  injections, 
each  customer  would  have  the  option  to 
pay  a  priority  charge  which  would 
enable  such  customer  to  obtain  certain 
higher  priority  rights  to  such  injection 
capabilities.  Injection  capability  would 
first  be  made  available  for  the 
protection  of  Priority  1  and  2  service  to 
EI  Paso's  EOC  customers  and  to 
maintain  safe  and  efficient  operation  of 
El  Paso's  system.  Second,  remaining 
injection  capability  would  be  allocated 
pro  rata  based  on  contract  quantities  for 
those  customers  paying  a  priority 
injection  charge.  Third,  any  remaining 
injection  capability  would  be  allocated 
on  a  first  come/first  served  basis  for 
those  customers  electing  nonpriority 
service.  The  withdrawal  of  contract 
storage  quantities  would  be  i 

accomplished  utilizing  the  remaining 
withdrawal  capability  of  the 
Washington  Ranch  facility  on  a  pro  rata 
basis  by  reference  to  each  customer's 
inventory  level  on  that  day.  The 
proposed  initial  rates  are  as  followg: 

Priority  Service:  j 

Priority  Charge ,       filSOro 

Priority  Volumetric  Injection 

Charge j»442 

Storage  Charge snSZ 

Withdrawal  Charge joaas 

Non-Priority  Service: 
Non-Priority  Volumetric  Injection 

Charge _ _ oQse 

Storage  Chaise snSZ 

Withdrawal  Charge ax 

EI  Paso  proposes  that  the  limited-term 
would  be  keyed  in  each  individual 
circumstance  to  the  term  specified  in 
each  customers  service  agreement  for 
contract  storage  service. 


El  Paao  states  diat  the  addition  of 
interruptible  contract  storage  would 
provide  sigmficant  additioBal  flexibility 
to  El  Paso's  customers  in  their  gas 
purchase  planning.  Further,  it  is  stated 
that  the  addition  of  contract  storage 
service  would  permit  EI  Paso  to 
maximiza  the  utilization  ol  the 
Washington  Ranch  facility.  Finally.  El 
Paso  states  that  approval  woold  provide 
El  Paso  with  a  awans  to  assist  in  the 
overall  unbundling  and  restructuring  of 
pipeline  service  comprehended  by 
recent  Commission  rule  changes. 

Comment  date:  May  13, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Nortfaeni  Natoral  Gas  Company, 
Divison  of  Enron  Corporation 

(Docket  No.  CP88-334-0001 

Take  notice  that  on  April  11, 1988, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corporation 
(Northern),  2223  Dodge  Street.  Omaha. 
Nebraska  68102.  filed  in  Docket  No. 
CP88-334-O00  a  request,  pursuant  to 
§  284.223  of  the  Commission's 
Regulations  for  authorization  to  provide 
a  transportation  service  on  behalf  of 
NATGAS  U.S.  INC.  (NATGAS),  a 
marketer  of  natural  gas.  under 
Northern's  blanket  certificate  issued  in 
Docket  No.  CP86-435-000,  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fiilly  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northern  proposes  to  transport  up  to 
410,000  MMBtu  per  day  of  natural  gas 
for  NATGAS  from  two  receipt  points  in 
North  Dakota  and  Iowa  to  seven 
delivery  points  in  Kansas,  North  Dakota, 
Wisconsin,  Iowa  and  Texas.  The  peak 
day  amount  is  estimated  to  be  410,000 
MMBtu,  average  daily  amount  is 
estimated  to  be  50.000,  and  annual 
amount  is  estimated  to  be  149.650,00a 

Northern  indicates  that  service 
respective  to  the  provisions  stipulated 
under  §  284.^23(a)  is  reported  in  Docket 
No.  ST88-2604. 

Comment  date:  June  6. 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Texas  Gas  Transsnission  Corporation 
and  CSX  NGL  Corporatioa 

(Dodcet  No.  CP84-31-003] 

Take  notice  that  on  April  12. 1988.* 
Texas  Gas  Transmission  Corporation 


'  The  appUcation  was  tandered  far  fifing  March 
23. 1986.  as  amended  April  7. 1988.  however,  the  fee 
required  by  |  381.207  of  the  Commitaion's  Rules  (18 
CFR  381  207)  was  not  paid  until  April  12. 1988. 
Section  381.103  of  the  CommissiDn's  Rales  provkb 
tthat  the  ftUng  date  is  the  date  an  which  the  <e«  ia 
paid. 


(Texas  Gas).  3600  ftederica  Street 
Oweosboro,  KentiKky  42301.  and  CSX 
NGL  Corporation  (CSX).  P.O.  Box  4328^ 
Houston.  Texas  77201.  cottecttveiy 
referred  to  as  Applicants  fSed  in  Docket 
No.  CPe4-31-003  an  application 
reqnesting  that  the  order  issued  in  the 
referenced  docket,  as  amoidecl,  be 
further  amended  to  authorize  the 
exchange  of  natural  gas  for  an 
additional  two  years,  and  to  authorize 
the  use  of  natural  gas  obtained  from  the 
spot  market  in  the  exchange,  aU  as  more 
fuUy  set  forth  in  U>e  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Applicants  state  that  by  order  issued 
April  23, 1984,  in  Docket  No.  CP84-31- 
000,  they  wre  authorized  to  implement 
an  ap«ement  whereby  Texas  Gas 
delivers  natural  gas  to  CSX  for 
processing  at  CSX's  Eunice  Gas 
Processing  Plant  in  Acadia,  Parish, 
Louisiana.  At  the  Eunice  Plant,  CSX 
processes  the  gas  and  extracts 
iiqnefiaUe  hydrocarbons,  it  is 
explained.  Applicants  ftnlher  explain 
that  up  to  20,000  Mcf  of  natural  gas  per 
day  attributable  to  the  liquefiable 
hydrocarbons  and  plant  fuel  gas  is  sold 
on  an  interruptible  basis  to  CSX.  The 
gas  streamed  process  by  CSX,  less  up  to 
20.000  Mcf  per  day  purchased  by  CSX.  is 
returned  to  Texas  Gas  at  the  plant 
tailgate,  it  is  explained.  The  Applicants 
state  that  the  agreement  provides  for 
CSX  to  purchase  the  gas  equivalent  of 
the  fiquefiables  removed  bora  the  gas 
stream  at  Texas  Gas'  system  average 
cost,  or  with  the  consent  of  Texas  Gas, 
CSX  may  replace  the  volimies  removed 
with  other  gas  owned  by  CSX. 

The  order  was  amended  on  May  22, 
1987,  whereby  the  Conunission  granted 
a  one  yar  authorization  to  the  gas 
exchange  option,  it  is  explained. 
Applicants  further  explain  that  the 
option  was  implemented  and  natiu-al  gas 
is  presently  exchanged  on  a  therm-for- 
therm  basis. 

Applicants  requests  that  the  order  be 
further  amended  to  authorize  the 
exchange  option  for  a  two  year  term. 
Applicants  state  that  it  is  uneconomic 
for  CSX  to  purchase  gas  from  Texas  Gas 
on  a  non-exchange  basis.  Applicants 
also  request  that  the  order  be  amended 
to  permit  the  use  of  natural  gas  obtained 
from  the  si>ot  market  in  the  gas 
exchange.  The  May  22, 1987.  order 
limited  implementation  of  the  gas 
exchange  option  to  certain  specified 
sources  of  natural  gas,  it  is  explained. 
Applicants  state  that  since  issuance  of 
that  order,  circumstances  have  changed 
that  warrant  this  fiexibiUty. 

Comment  date:  May  13. 1988.  in 
accordance  wtth  the  first  subparagraph 


of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  N£.,  Washington.  DC 
20420,  a  moti'on  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  vnW  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
aiid  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  fiirther  notice  before  the 
Commission  or  its  designeee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herem  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 

S  157.205  of  the  Regulations  under  the 
Natiiral  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 


filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Acting  Secretary. 

[FR  Doc.  88-8377  Filed  4-27-88;  8:45  am] 
BHUNQ  CODE  S717-«1-M 


[Docket  Ko.  RP87-70-0081 

East  Tennessee  Natural  Gas  Co^  Rate 
Filing;  Interim  Purchased  Gas 
Adjustment 

April  25. 1988. 

Take  notice  that  on  April  20, 1988, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee)  tendered  for  filing  ten 
copies  of  Thirty-Seventh  Revised  Sheet 
No.  4.  Fifth  Revised  Sheet  No.  31,  Third 
Revised  Sheet  Nos.  261  and  262  and 
Second  Revised  Sheet  No.  278,  to  its 
FERC  Gas  Tariff.  Original  Volume  No.  1, 
to  be  effective  April  1, 1988,  reflecting 
revised  base  tariff  rates  pursuant  to  the 
Commission  Order  of  April  6, 1988 
approving  a  Stipulation  and  Agreement 
resolving  RP87-70  and  revisions  to  the 
indices  of  purchasers  and  annual 
quantity  entitlements. 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  May  2, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene; 
provided,  however,  that  any  person  who 
had  previously  filed  a  motion  to 
intervene  in  this  proceeding  is  not 
required  to  file  a  further  motion.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CashaU, 
Acting  Secretary. 

(FR  Doc.  88-S466  FUed  4-27-a8;  8:45  am] 
aauNO  cooE  •rir-ei-M 


[Docket  No.  Rne-ioe-ooo] 

Lawrenceburg  Gas  Transmission 
Corp.;  Petition  for  Waiver  of  Certain 
Purdtased  Gas  Adjustment  Filing 
Requirements 

April  25. 1988. 

Take  notice  that  on  April  la  1968. 
Lawrenceburg  Gas  Transmission 
Corporation  (Lawrenceburg)  filed  a 
petition  for  waiver  of  certain  purchased 
gas  adjustment  filing  requirements. 
Lawrenceburg  states  that  this  request 
for  waiver  is  limited  to  the  interim 
period  until  a  final  order  is  issued  in  its 
soon  to  be  filed  joint  application  with 
Texas  Gas  Transmission  Corporation 
(Texas  Gas). 

In  its  petition  Lawrenceburg  requests 
waiver  of  the  requirements  (1)  that  it  file 
revised  gas  tariff  sheets  by  May  1, 1968 
and  effective  Jime  1, 1988,  to  modify  its 
PGA  to  conform  to  the  requirements  of 
Section  154.301  and  154.310  of  the 
Commission's  Regulations,  (2)  that  it  file 
annual  and  quarterly  PGA  filings  in  lieu 
of  its  current  February  1  and  August  1 
semi-armual  PGA  filings,  (3)  that  it 
adopt  a  twelve-month  amortization 
period  for  deferred  purchased  gas  costs, 

(4)  that  annual  and  quarterly  PGA  filings 
be  submitted  on  9-track  magnetic  tape, 

(5)  that  prior  Commission  approval  be 
obtained  before  Lawrenceburg  could 
recover  through  a  surcharge,  its  actual 
purchased  gas  costs  that  exceeded  its 
computed  projected  gas  costs  by  more 
than  3  percent,  and  (6)  that  it  file  a  new 
current  adjustment  and  surcharge  rate 
by  May  1. 1988  to  be  effective  June  1, 
1968.  Lawrenceburg  also  requests  that  it 
be  allowed  to  continue  using  its  present 
PGA  methodology  until  the  Commission 
issues  a  final  order  on  its  soon  to  be 
filed  application  to  abandon 
jurisdictional  operations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  N.E.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  2, 1988.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
interven.  Copies  of  this  filing  are  on  file 
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with  the  Commission  and  are  available 

for  public  inspection. 

Lois  D.  Cashed. 

Acting  Secretary. 

[FR  Doc.  88-9466  Filed  4-27-«8;  8:45  amj 

WLUNG  CODE  8717-01-11 

[Docket  NaTA88-1-14-001]  | 

Lawrenceburg  Gas  Transmission 
Corp^  Filing  Substitute  Tariff  Sheet 

April  25. 1988. 

Take  notice  that  on  April  18, 1988, 
Lawrenceburg  Gas  Transmission 
Corporation  ("Lawrenceburg")  tendered 
for  filing  one  (1)  substitute  gas  tariff 
sheet  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  proposed  to 
become  effective  February  1, 1988,  and 
identified  as  follows: 

Substitute  Forty-third  Revised  Sheet 
No.  4 

Lawrenceburg  states  that  the  revised 
tariff  sheet  was  filed  to  reflect  a 
downward  rate  revision  from  Texas  Gas 
Transmission  Corporation,  pursuant  to 
Commission  Order  issued  February  3, 
1988  in  Docket  NO.  TA88-1-14-000.  et 
al. 

Copies  of  this  filing  were  served  upon 
Lawrenceburg's  jurisdictional  customers 
and  interested  state  conmiissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing,  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  S§  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  May  2, 1988.  Protests  will  be    i 
considered  by  the  Commission  in        ' 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 

[FR  Doc.  88-9467  Filed  4-27-88;  8:45  am] 
BHXINO  CODE  6717-01-M 


(Docket  No.  RP8S-77-001] 

Natural  Gas  Pipeline  Ca  of  Americi^ 
Ctumge  in  FERC  Gas  Tariff 

April  25, 1988. 

Take  notice  that  on  April  19. 1988, 
Natiu-al  Gas  Pipeline  Company  of 
America  (Natural)  submitted  for  filing 


Substitute  First  Revised  Sheet  No.  27  to 
be  a  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  lA,  to  be  effective 
June  1, 1988. 

Natural  states  that  the  sheet  was 
revised  to  provide  that  fuel  charges 
under  Rate  Schedule  FTS  shall  be  based 
on  actual  receipt  and  delivery  points 
rather  than  primary  receipt  and  delivery 
points.  The  revision  was  made  in 
compliance  with  FERC  order  issued 
April  8, 1988.  at  Docket  No.  RP88-77- 
000. 

Natural  respectfully  requested  waiver 
of  the  Commission's  Regulations  to  the 
extent  necessary  to  permit  the  tariff 
sheet  to  become  effective  on  June  1, 
1988,  the  effective  date  designated  in  the 
order  issued  April  8. 1988.  at  Docket  No. 
RP88-77-000. 

A  copy  of  the  filing  was  mailed  to 
Natural's  jurisdictional  customers  and 
interested  state  regulatory  agencies,  and 
all  parties  set  forth  on  the  official 
service  list  at  Docket  No.  RP88-77-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  {§  385.214 
and  385.211.  All  such  motions  or  protests 
must  be  filed  on  or  before  May  2. 1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filling  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Casliell. 
Acting  Secretary. 

[FR  Doc.  88-9468  Filed  4-27-88;  8:45  am] 
BUUNQ  COOE  6717-01-M 


(Docket  Na  CP8S-2-004] 

Norttiem  Natural  Gas  Co^  Division  of 
Enron  Corp.;  Sale  of  Natural  Gas 

April  22. 1988. 

Take  notice  that  on  April  12, 1988, 
Northern  Natural  Gas  Company. 
Division  of  Enron  Corp.  (Northern).  2223 
Dodge  Street.  Omaha.  Nebraska  68102, 
submitted  the  following  information 
regarding  the  sale  of  natural  gas  to  be 
made  to  an  affiliate  under  Northern's 
Rate  Schedule  ISS-1.  pursuant  to  the 
authorization  granted  by  order  in  Docket 
No.  CP88-2-000  issued  March  11. 1988 
(42  FERC  \  61,303). 
A.  (1)  Name  of  Buyer  Enron  Gas 
Marketing,  Inc.  (EGM) 

(2)  Location  of  Buyer  Houston,  Texas 

(3)  Affiliation  between  Northern  and 


Buyer  EGM  is  a  subsidiary  of  Enron 

Corp.;  Northern  is  a  Division  of 

Enron  Corp. 
(4)  Term  of  Sale:  Through  April  1988 

and  month  to  month  thereafter. 
(5)  Estimated  Total  and  Maximum  Daily 
Quantities: 

Daily  Quantity  300.000  MMBtu 

Estimated  Total — 1  Bcf  per  month 
(6)  Rate:  $1.3400  to  $1.8300/MMBtu 

dependent  upon  delivery  point  (See 

Appendix) 

Appendix 

Effective  Dates 

From:  April  11, 1988 
To:  April  30, 1988 


Rate- 

DeNveiy  point 

Pressure 

MMBtu 
(dry) 

1.  NNG^I  Qas 

Existing 

$1.6350 

Interconoect.  @  E. 

Dubuque.  lA. 

concfittons. 

2.  NNG/NGPL 

jto 

1.4550 

Interconnect® 

Gtenwood,  lA. 

3.  NNG/ANR 

. ...  do  «« - 

18300 

imefconnect,  @ 

Greensburg.  KS. 

4.  NNG/ANR 

1.8300 

Interconnect  @ 

Janesville.  Wl. 

5.  NNG/PEPL 

do 

1.3400 

Interconnect  @ 

MUMnVtnO,  f\o. 

6.  NNG/TX 

do . — 

1.3902 

Interconnect  @  Ward 

County,  TX. 

7   NNG/ELPASO 

™_do.      ..    „ 

1.3902 

Interconnect  @ 

Keystone,  TX. 

8.  NNG/MOPS 

do „.... 

1.6300 

Interconnect  @ 

Tivoli,  TX. 

Docket  No.  CP8»-2-00S 

B.  (1)  Name  of  Buyer  Florida  Gas 

"rransmission  Company  (FGT) 

(2)  Location  of  Buyer:  Houston,  Texas 

(3)  AffiUation  between  Northern  and 
Buyer:  FGT  is  a  division  of  Citrus 
Corp.,  an  Enron  Corporation  Joint 
Venture;  Northern  is  a  division  of 
Enron  Corporation 

(4)  Term  of  Sale:  Through  April  1988 
and  month  to  month  thereafter. 

(5)  Estimated  Total  and  Maximum 
Daily  Quantities: 

DaUy  Quantity  100,000  MMBtu 
Estimated  Total— 1  Bcf  per  month 

(6)  Rate:  $1.42  per  MMBtu 

Docket  No.  CP88-2-006 

C.  (1)  Name  of  Buyer  Transwestem 

'  Pipeline  Company  (Transwestem) 

(2)  Location  of  Buyer  Houston,  Texas 

(3)  Affiliation  between  Northern  and 
Buyer  Transwestem  is  a  subsidiary 
of  Enron  Corporation;  Northern  is  a 
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'       Division  of  Enron  CorporatioB: 

(4)  Term  of  Sale:  Tlinntgh  April  1988 
and  month  to  month  thereafter. 

(5)  Estimated  Total  and' Maximum 
Daily  Quantities: 

Daily  QuanUty:  150,000  MMBtu 
Estimated  Total:  1  Bcf  per  month 

(6)  Rate:  $1.42  per  MMBtu. 

Docket  No.  CP88-2-007 

D.  (1)  Name  of  Buyer:  Enron  Industrial 
Gas  Company  (Enron  Industrial) 

(2)  Location  of  Buyer  Houston,  Texas 

(3)  Affiliation  between  Northern  and 
Buyer  Enron  Industrial  is  a 
subsidiary  of  Enron  Corporation; 
Northern  is  a  Division  of  Enron 
Corporation. 

.(4)  Term  of  Sale:  Through  April  1988 
and  month  to  month  thereafter. 

(5)  Estimated  Total  and  Maximum 
Daily  Quantities: 

Daily  Quantity:  200.000  MMBtu 
Estimated  Total:  1  Bcf  per  month 

(6)  Rate:  $1.35  per  MMBtu. 

Any  interested  party  desiring  to  make 
airy  protest  with  reference  to  this  sale  of 
natural  gas  shouki  file  with  the  Federal 
Energy  Regulatory  Conunissioo. 
Washington.  DC  20426,  within  30  days 
after  issuance  of  the  instant  notice  t^ 
the  Conunission,  pursuant  to  the  order  of 
March  11, 1988.  If  no  protest  is  filed 
within  that  time  or  the  Commission 
denies  the  protest,  the  proposed  sale 
may  continue  until  the  underlying 
contract  expires.  If  a  protest  is  filed. 
Northern  may  sell  gas  for  120  days  from 
the  date  of  commencement  of  service  or 
until  a  termination  order  is  issued, 
whichever  is  earlier. 
Lois  D.  CaslieU. 
Acting  Secretary. 

(FR  Doc.  88-9464  Filed  4-27-88;  845  am] 
BiLuNo  cooe  cru-oi-M 

[Docket  No.  TM^-t-AI-Wl] 

Soutliwest  Gas  Corp^  Cpmf>li>nee 
Filing 

April  25. 1988. 

Take  notice  that  on  April  19, 1988, 
Southwest  Gas  Corporation  (Southwest) 
tendered  for  filing  Substitute  Thirty- 
eight  Revised  Sheet  No.  10  to  its  FERC 
Gas  Tariff.  Original  Volume  No.  1, 
pursuant  to  the  Commission's  Letter 
Order  of  March  17. 1988.  Southwest 
states  that  this  tariff  sheet  tracks  the 
amended  rates  approved  for  Northwest 
Pipeline  Corporation  effective  April  1, 
1988. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
Nordi  Capitol  Street  NE..  Washington, 


DC  20428.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1977)).  AD  such  motions  or 
protests  shoiild  be  filed  on  or  before 
May  2. 1988.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CasbaH, 
Acting  Secretary. 
[FR  Doc.  88-9469  Filed  4-27-88;  8:45  am] 

BILUNQ  COOE  C717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FBL-3370-91 

Perfonmance  Evaluation  Reports  for 
Fiscal  Year  1987  Section  105  Grants; 
Missouri,  Kansas,  Iowa,  Net>raska 

AOENCY:  Environmental  Protection 
Agency  (EPA). 

achon:  Notice  of  availability  of  grantee 
performance  evaluation  reports. 

summary:  EPA's  grant  regulations  (40 
CFR  35.150]  require  the  Agency  to 
conduct  yearly  performance  evaluations 
on  the  progress  of  the  approved  State/ 
EPA  Agreements.  EPA's  regulations  (40 
CFR  56.7)  require  that  the  Agency  make 
available  to  the  public  the  evaluation 
reports.  EPA  has  conducted  evaluations 
on  the  Missouri  Department  of  Natural 
Resources,  Nebraska  Department  of 
Environmental  Control,  Iowa 
Department  of  Natural  Resources,  and 
Kansas  Department  of  Health  and 
Environment  These  evaluations  were 
conducted  to  assess  the  agencies' 
performance  imder  the  grants  made  to 
them  by  EPA  pursuant  to  section  105  of 
the  Clean  Air  Act. 

ADDRESSCS:  Copies  of  the  evaluation 
reports  are  available  for  pubUc 
inspection  at  the  EPA's  Region  VII 
Office,  728  Minnesota  Avenue,  Kansas 
City.  Kansas  66101,  in  the  Air  and 
Toxics  Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  D.  LeValley  at  (913)  236-2893  (FTS 
757-2893). 

Date:  April  15. 1988. 
William  RloB. 

Acting  Regional  Administrator. 

[FR  Doc.  88-«406  Filed  4-27-88:  8:45  am] 

BailNOCOOtl 


(PF-«9S;FRL-3371-ai 

E.I.  Du  Pont  de  Nemours  and  Co^  Inc^ 
Amended  Pettttona 

agency:  Environmental  Protection 
Agency  (EPA). 
actwn:  Notice. 

SUMMARY:  This  notice  announces  the 
filing  of  an  amended  pesticide  petition 
(PP  5F3254)  and  an  amended  food/feed 
additive  petition  (FAP  5H5469]  by  the 
E.I.  Du  Pont  de  Nemours  &  Co..  Inc..  for 
the  insecticide  fro/?s-5-(4-chIorophenyl)- 
N-cyclohexyI-4-methyl-2- 
oxothiazolidone-3-carboxamide  in  or  on 
various  conmiodities. 
ADDRESS:  By  mail,  submit  written 
comments  to:  Information  Services 
Section,  Program  Management  and 
Support  Division  (TS-757Q.  C^ce  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St.  SW., 
Washington.  DC  20460. 

In  person,  bring  comments  to:  Rm.  246, 
CM  #2, 1921  Jefferson  Davis  Highway. 
Arlington.  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  mariced  tvill  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Infwmation  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  245  at  the  address 
given  above  fi^m  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
hohdays. 

FOR  FURTHER  INFORMATION  CONTACT. 

George  LaRocca,  Product  Manager  (PM) 
15,  Registration  Division,  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.  SW.. 
Washington.  DC  20460. 

Office  location  and  telephone  number 
Rm.  204,  CM  #2, 1921  Jefferson  Davis 
Highway,  Ariington,  VA  22202,  (703)- 
557-2386. 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice  published  in  the  Federal 
Register  of  August  6. 1985  (50  FR  31773) 
that  announced  that  E.I.  Du  Pont  de 
Nemours  &  Co.,  Inc.,  Walkers  Mill 
Building,  Barley  Mill  Plaza,  Wilmington, 
DE  19898,  had  filed  pesticide  petition 
(PP)  5F3254  and  food/feed  additive 
petition  (FAP)  5H5469  to  establish 
tolerances  for  residues  of  the  insecticide 
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/rans-5-(4-cblorophenyl-Mcyclohexyl-4- 
methyl-2-oxothiazolidine-3-carboxainide 
in  or  on  various  commodities.  DuPont 
has  amended  its  petitions  to  read  as 
follows: 

1.  PP5F3254.  It  is  proposed  that 
tolerances  for  the  combined  residues  of 
the  miticide,  hexythiazox,  (DPX-Y5803), 
fnj/Js-5-(4-chlorophenyl)-4-methyl-2-oxo- 
3-thiazoIidine  carboxamide  and  its 
metabolites  containing  the  (4- 
chlorophenyl)-4-methyl-2-oxo-3- 
thiazolidine  moiety  (calculated  as 
mitidde)  be  established  as  follows: 


ComRKxtly 


AppteS... 


Meat  of  caUe,  goarts.  hogs,  horses,  sheep.. 
Meat  bypraducts  (except  lor  kidney  and 

Nver  o(  cattle) 
Fat  of  cattte.  goats,  hogs,  horses,  sheep 
Kidney   of   cattle,   goats,   hogs,   horses, 

sheep 
Uver  of  caMe,  goats,  hogs,  horses,  sheep .. 


Poultiy.  fM 

Poultfy,  meat „ 

PouNiytiyproducis. 


Parts 


0.S 

(') 

0.01 

0.01 
0.01 

0.01 
0.05 
0.01 
0.01 
0.01 
0.01 


■  0.1  ppm  in  miik  fat  of  wfvch  no  more  thwt  0.01 
ppm  is  in  wfiole  mWc 

2.  FAP5H5469.  It  is  proposed  that 
tolerances  for  the  combined  residues  of 
the  miticide.  hexythiazox.  {DPX-Y5893), 
frt7/7S-5-(4-chloropheny!)-4-inethyl-2-oxo- 
3-thiazolidine  carboxamide  and  its 
metabolites  containing  the  (4- 
chlorophenyl)-4-methyl-2-oxo-3- 
thiazolidine  moitey  (calculated  as  the 
miticide)  be  established  as  follows: 
Apple  pomace  5.0  ppm. 

AudMrity:  a  U.S.C  346a.  I 

Dated:  April  15, 1988. 
Edwin  F.  Tinsworth,  ' 

Director.  Registration  Division,  Office  of 

Pesticide  Programs. 

[FR  Doc.  88-9407  Filed  4-27-88;  &-45  am] 

■LLMO  COOE  UW-SO-M 

[O(>TS-«3002t;  FRL-3371-2] 

Receipt  of  Request  for  Waiver  of 
Testing  of  Rohm  aiKl  Haas  Co. 

AOENCv:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  receipt  of  request  for 
waiver  of  testing  requirements. 

SUMMARY:  EPA  requires  testing  of 
specified  chemical  substances  to  see  if 
they  are  contaminated  with  halogenated 
dibenzo-]>-dioxin8  (HDDs)  or 
halogenated  dibenzofurans  (HDFs)  and 
reporting  of  the  results.  However, 
provisions  are  made  for  exclusion  from, 
or  waiver  of,  these  requirements  if  an 


approfHiate  application  is  made  to  the 
Agency  and  is  approved.  EPA  has 
received  such  a  request  for  a  waiver  of 
these  requirements  from  Rohm  ft  Haas 
Co.  and  this  document  gives  notice  of  its 
receipt 

date:  Comments  should  be  received  by 
May  13. 1888. 

ADORESa:  Submit  comments  in  triplicate 
to:  TSCA  Public  Information  Office  (TS- 
793),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
NE-G004, 401  M  St.  SW.,  Washington, 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  M.  Stah],  Acting  Director.  TSCA 
Assistance  OfHce  (TS-7g9),  Office  of 
Toxic  Substances,  Environmentttl 
Protection  Agency,  Rm.  E-543, 401  M  St. 
SW.,  Washington,  DC  20460.  (202-554- 
1404). 

SUPPLEMENTARY  INFORMATION:  EPA 
under  40  CFR  Part  766  (52  FR  21412,  June 
5, 1987)  requires  testing  of  certain 
chemical  substances  to  determine 
whether  they  may  be  contaminated  with 
HDDs  and  HDFs. 

Under  40  CFR  766.32  (a)(l)(i)  and  (ii), 
a  person  may  be  granted  an  exclusion 
from  the  testing  requirements  of  Part  766 
if  appropriate  testing  of  the  chemical 
substance  has  already  been  done  or  the 
process  and  reaction  conditions  are 
such  that  HDDs/HDFs  would  not  be 
produced. 

Under  the  regulation,  a  request  for 
either  an  exclusion  or  waiver  must  be 
made  before  September  4, 1987,  for 
persons  manufacturing,  importing,  or 
processing  a  chemical  substance  as  of 
June  5, 1987,  or  60  days  prior  to 
resumption  of  manufacture  or  import  of 
a  chemical  substance  not  being 
manufactured  or  processed  as  of  June  5, 
1987. 

A  waiver  of  the  testing  requirements 
of  Part  766  may  be  granted  under  40  CFR 
766.32  (a)(2)(i)  through  (ii)  if:  (1)  100 
kilograms  or  less  of  the  product  are 
produced  annually  exclusively  for 
research  and  development,  or  (2)  the 
cost  of  testing  would  be  so  high  as  to 
prohibit  its  production  and  the  chemical 
substance  will  be  produced  in  such  a 
manner  that  there  will  be  no 
unreasonable  risk  during  its 
manufacture  import  processing, 
distribution,  use,  or  ^sposal.  Under  40 
CFR  766.32  (a)(2)(ui),  waivers  may  be 
appropriately  conditioned  with  respect 
to  such  factors  as  time  and  conditions  of 
manufacture  and  use. 

Rohm  &  Haas'  request  states  that  it 
may  produce  chemicals  which  are 
subject  to  the  rule  at  levels  of  100 
kilograms  per  year  or  less,  and  that 
these  chemicals  would  only  be  used  for 
research  and  development  purposes. 


The  request  as^  that  the  waiver  apply 
to  all  compounds  subject  to  the  rule 
which  it  manufactures. 

Dated:  April  21. 1988. 
Charles  L  EHdns. 

Director,  Office  of  Toxic  Substances. 
(FR  Doc.  88-9408  Filed  4-27-88: 8:45  am] 

BNJJNQ  coos  66WM0-M 


[OPTS-59843;  FRL-3371-4] 

Toxic  and  Hazardous  SutMtances; 
Certain  Chemicals  Premanufacture 
Nonces 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufactiire 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published,  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11, 1984.  (49  FR  46066)  (40 
CFR  723.250).  EPA  pubUshed  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt.  This  notice  announces 
receipt  of  thirty  such  PMNs  and 
provides  a  simunary  of  each. 
dates:  Close  of  Review  Periods: 

Y  88-97,  February  9. 1988. 

Y  88-«8,  February  1, 1988. 

Y  88-99  and  88-100.  February  la  198& 

Y  88-101,  February  14. 1988. 

Y  88-102,  February  16, 198a 

Y  88-103,  February  17, 198a 

Y  88-143,  March  30, 1988. 

Y  88-144  and  88-145,  April  4, 198a 

Y  88-146,  April  5, 1988. 

Y  88-147,  88-14a  8a-149,  and  88-15a 
April  7, 1988. 

Y  88-151  and  88-152.  April  17, 1988. 

Y  88-153  and  88-154,  April  la  198a 

Y  88-155.  88-156,  and  88-157,  April  20, 
1988. 

Y  88-15a  April  la  1988. 

Y  88-159,  88-16a  and  88-161,  April  25. 
1988. 

Y  88-162,  88-163, 88-164,  and  88-165. 
April  28, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 
Stephanie  Roan,  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances,  Environmental  Protection 


Agency,  Rm.  E-«ll,  401 M  Street  SW.. 
Wasluiifton.  DC  20460  (202  382-3725. 
SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4KX)  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Y88-97 

Manufacturer.  Confidential. 
Chemical.  (G)  Alkyd  resin. 
Use/Production.  (S)  Coating  resin. 
Prod,  range:  15,128  kg/yr. 

Y  88-86 

Manufacturer.  Confidential. 

Chemical.  (G)  Acid-terminated  long 
oil  alkyd  resin. 

Use/Production.  (S)  Site-limited 
intermediate.  Prod,  range:  Confidential. 


Manufacturer.  Confidential. 

Chemical.  (G)  Norbomene  copolymer. 

Use /Production.  (G)  Binder/insulator 
for  glass  fibers.  Prod,  range: 
Confidential. 

Y"88-100 

Importer.  Confidential. 

Chemical  (G)  Modified  acrylic 
copolymer. 

Use/Import  (A)  Open,  nondispersive. 
Import  range:  Confidential. 

Y  88-101 

Manufacturer.  CtMifidentiaL 
Chemical.  (G)  2-oxepanone,  polymer 

with,  glycols  anid  l,l'-methy)ene 

bis(isocyanato-benzene). 
Use/Production.  Confidential.  Prod. 

range:  ConfidentiaL 

Y  88-102 

Manufacturer  ConfidentiaL 

Chemical.  (G)  Rosin-modified 
phenohc  resin. 

l.l'-methylene  bis(i8ocyanato- 
benzene) 

Use/Production.  (S)  Printfajg  h* 
component.  Prod,  range:  Confidential. 

Y88-10ft 

Manufacturer.  ConfidentiaL 
ChemioaL  (G)  WatertxNme  urethane- 
acrylic  oopotymer. 
l.l'-memytene  bis(isocyan«to- 

Ute/Produt^knt  (S)  Coathig.  Prod, 
range:  ConfidentiaL  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  3,400  mg/kg. 

Acute  denaal  loodd^.  LD50  ISg/kg 
species  (rat). 


Y 88-143 

Manufacturer.  Confidential. 

Chemical.  (G)  Carboxylated 
polyamide. 

l,l'-methylene  bis(isocyanato- 
benzene) 

Use /Production.  (G)  Coatings  and 
inks.  Prod,  range:  Confidential. 

Y 88-144 

Importer.  Goldschmidt  Chemical 
Corporation. 

Chemical.  (G)  Substituted 
alkylpolyslloxane.  l.l'-methylene 
bis(isocyanato-benzene). 

Use/Import  (G)  Open,  nondispersive. 
Import  range:  50,000  kg/yr 

Y 88-145 

Manufacturer.  Reichhold  Chemicals 
Inc. 

Chemical.  (G)  Unsaturated  polyester 
resin,  l.l'-methylene  bis^isocyanato- 
benzene). 

Use/Production.  (S)  Automotive  body 
patch.  Prod,  range:  Confidential. 

Y  88-146 

Importer  ConfidentiaL 

Chemical.  (G)  Cross-linked  polymeric 
acrylic  micro  particles. 

Use/Import  (S)  Coatings.  Import 
range:  Confidential.  ConfidentiaL 

Y 88-147 

Importer  Huls  America. 

Chemical.  (G)  Polyester  resin  of  alkyl 
and  aryl  dicarboxyUc  acids  and  alkyl 
diols. 

Use/Import.  (S)  Adhesive  prepolymer. 
Import  range:  ConfidentiaL 

Yaft-i4» 

Importer.  Huls  America. 

Chemical.  (G)  Polyester  resin  of  alkyl 
and  aryl  dicarboxyiic  acids  and  alkyl 
diols. 

Use/Import.  (S)  Adhesive  component 
Import  range:  Confidential. 

Y  88-149 

Importer.  Huls  America. 

Chemical.  (G)  Polyester  resin  of  alkyl 
and  aryl  dicarboxyUc  adds  and  alk]rl 
diols. 

Use/Impart  (S)  Adhesive 
manufacture  prepolymer.  Import  range: 
Confidential. 

Y8fr-lS0 

Importer.  Huls  America. 

Chemical.  (G)  Polyester  resin  of  alkyl 
and  aryl  dicarboxyiic  acids  and  atkyt 
diols. 

Use/haport  (S)  Adhesive  component 
Import  range:  Confidential. 

Y8fr-151 

Manufacturer.  ConfidentiaL 


Chemical.  (G)  Polyolefin  copolymer. 
Acids  and  alkyl  diols. 

Use/Production.  (G)  Contained  use. 
Prod,  range:  ConfidentiaL 

Y  88-152 

Manufacturer.  ConfidentiaL 
Chemical  (G)  Substituted  maleic 

anhydoride,  styxene,  acrylate 

copolymer. 
Use/Production.  (G)  Contained  use. 

Prod,  range:  Confidential. 

Y8»-153 

Manufacturer  C.J.  Osbom,  Div.  of 
Suvar  Corporation. 

Chemical  (G)  Soya  modified  alkyd. 
acrylate  copolymer. 

Use /Production.  (S)  Pigment  &  clear 
finding.  I'rod.  range:  Confidential. 

Y  8a-154 

Manufacturer  The  Goodyear  Tire  ft 
Rubber  Company. 

Chemical  (G)  Terephthalic  acid, 
mixed  alkyl  acids,  alkane  fwlyol 
polymer. 

Use/Production.  (S)  Adhesive  resin. 
Prod,  range:  45,454-227,  272  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  g/kg  species  (rat).  Skin 
irritation:  negligible  species  (rabbit). 

Y  88-155 

Manufacturer  Confidential. 

Chemical  (G)  Long  oil  alkyd.  polyol 
polymer. 

Use/Production.  (G)  Resin  for 
coatings.  Prod,  range:  ConfidentiaL 

Y  88-156 

Manufacturer  Confidential. 

Chemical  (G)  PMS  copolymer,  polyol 
polymer. 

Use/Production.  (G)  Resin  for 
coatings.  Prod,  range:  ConfidentiaL 

Y  88-157 

Manufacturer  Confidential. 

Chemical.  (G)  hoag  oU  alkyd.  polyol 
polymer. 

Use/Production.  (G)  Resin  for 
coatings.  Prod,  range:  ConfidentiaL 

Y  88-158 

Manufacturer  C.J.  Osbom. 

Chemical  (G)  Short  oil  alkyd  polyol 
polymer. 

Use/Production.  (S)  Pigmented  and 
clear  finishings.  Prod,  range: 
Confidential. 

Y 88-159 

Manufacturer  ConfidentiaL 
Chemical  (G)  Modified  alkyd.  polyol 

polymer. 
Use/Production.  (G)  Resin  for 

coatings.  I^wL  range:  Confidential. 
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Y88-ie0 

Manufacturer.  Confidential. 

Chemical.  [G]  Water  reducible  alkyd. 
polyol  polymer. 

Use/Production.  (G)  Resin  for 
coatings.  Prod.  Range:  Confidential. 

Y 88-161  { 

Manufacturer.  Confidential. 

Chemical.  (G]  Aliphatic  alicycle 
polyester  urea  trethane.  polyol  polymer. 

Use/Production.  (G)  Industrial  coating 
component.  Prod,  range:  10,000-30,000 
kg/yr-  I 

Y 88-162 

Manufacturer.  S.C.  Johnson  &  Sons, 
Inc. 

Chemical.  (G)  Aqueous  solutions  of 
acrylic  polymer  salts,  polyol  polymer. 

Uae/Production.  (G)  Water-borne 
polymer  for  adhesives.  Prod,  range: 
Confidential. 

Y8a-163 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic  polyester 
polyol.  polyol  polymer. 

Use /Production.  (S)  Component.  Prod, 
range:  22.900-45.800  kg/yr. 

Y  88-164  j 

Manufacturer.  Confidential. 

Chemical.  (G)  Water  soluble  polyester 
resin,  polyol  polymer. 

Use/Production.  (S)  Component  for 
sizing  for  hybrid  fibers.  Prod  range: 
68,100-136,200  kg/yr. 

Y 88-165 

Manufacturer.  Confidential. 

Chemical.  (G)  Chain-stopped  alkyd 
resin,  polyol  polymer. 

Use/ Production.  (S)  Industrial  air-dry 
enamel  coating.  Prod,  range:  178,800- 
255,400  kg/yr. 

Date:  April  22. 198a 
Steve  Newburg-Rinn, 

Acting  Chief,  Public  Data  Branch,  Informaiion 
Management  Division,  Office  of  Toxic 
Substances. 

[FR  Doc.  68-9410  Filed  4-27-B8;  8:45  am] 

■UMG  CODE  MCfr-SO-M 


(OPTS-592S9;  FRL-3371-8] 

Toxic  and  Hazardous  Substances;  Test 
Marlcet  Exemption  Applications 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


:  EPA  may  upon  application 
exempt  any  person  fix)m  the 
premanufactxuing  notification 
requirements  of  section  5(a)  or  (b)  of  die 
Toxic  SubsUnce  Control  Act  (TSCA)  to 


permit  the  person  to  manufacture  or 
process  a  chemical  for  test  marketing 
purposes  under  section  5(h)(1)  of  TSCA. 
Requirements  for  test  marketing 
exemption  (TME)  applications,  which 
must  either  be  approved  or  denied 
within  45  days  of  receipt  are  discussed 
in  EPA's  final  rule  published  in  the 
Federal  Register  of  May  13, 1983  (46  FR 
21722).  This  notice,  issued  under  section 
5(h)(6)  of  TSCA,  announces  receipt  of 
one  applications  for  exemption, 
provides  a  summary,  and  requests 
comments  on  the  appropriateness  of 
granting  this  exemption. 

Written  comments  by:  T  88-10,  May 
12, 1988. 

AOORESS:  Written  comments,  identified 
by  the  document  control  number 
'■(OFTS-59259)"  and  the  specific  TME 
number  should  be  sent  to:  Document 
Processing  Center  (TS-790).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  L-100. 401  M 
Street  SW.,  Washington.  DC  20460,  (202) 
554-1305. 
FOM  FURTHER  INFORMATKMI  CONTACT: 

Stephanie  Roan,  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-611,  401 M  Street  SW., 
Washington,  DC  20460,  (202)  382-3755. 
SUFPICMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  TME  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

T 88-10 

Close  of  Review  Period.  May  26, 1988, 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified 
polyarylamide. 

Use/Production.  (S)  Cement  additive. 
Import  range:  Confidential. 

Date:  April  22. 198a 
Steve  Newlmrg-Riiiii, 

Acting  Chief,  Public  Data  Branch,  Information 
Management  Division,  Office  of  Toxic 
Substances. 

[FR  Doc.  8&-9409  Filed  4-27-88;  a45  am] 
MUMQ  cooc  nn  n  a 

[FRL.  3371-1] 

Proposed  Administrative  Penalty 
Asseesmsnt  and  OppoftonWy  to 
Comment 

AOCNCv:  Environmental  Protection 
Agency  (EPA). 


actmn:  Notice  of  proposed 
administrative  penalty  assessment  and 
opportunity  to  comment. 

summary:  EPA  is  providing  notice  of  a 
proposed  administrative  penalty 
assessment  for  alleged  violations  of  the 
Clean  Water  Act.  EPA  is  also  providing 
notice  of  opportunity  to  comment  on  the 
proposed  assessment. 

Under  33  U.S.C.  1319(g),  EPA  is 
authorized  to  issue  orders  assessing 
civil  penalties  for  various  violations  of 
the  Act.  EPA  may  issue  such  orders 
after  the  commencement  of  either  a 
Class  I  or  Class  II  penalty  proceeding. 
EPA  provides  public  notice  of  the 
proposed  assessments  pursuant  to  33 
U.S.C.  1319(g)(4)(a). 

Class  n  proceedings  are  conducted 
under  EPA's  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  and  Suspension  of  Permits, 
40  CFR  Part  22.  The  procedures  through 
which  the  public  may  submit  written 
comment  on  a  proposed  Class  II  order  or 
participate  in  a  Class  II  proceeding,  and 
the  procedures  by  which  a  respondent 
may  request  a  hearing,  are  set  forth  in 
the  Consolidated  Rules.  The  deadline  for 
submitting  public  comment  on  a 
proposed  Class  II  order  is  thirty  days 
after  issuance  of  public  notice. 

On  the  date  identified  below,  EPA 
commenced  the  following  Class  U 
proceeding  for  the  assessment  of 
penalties: 

In  the  Matter  of  Jones  Ford — Mercury, 
Ina,  Wickenburg,  Arizona;  EPA  Docket 
No.  IX-FY88-21;  filed  on  April  26, 1988, 
with  Barbara  Dimanlig,  Acting  Regional 
Hearing  Clerk,  U.S.  EPA.  Region  9, 215 
Fremont  St.,  San  Francisco,  California 
94105,  (415)  974-0718;  proposed  penalty 
up  to  $125,000  for  discharging  to  Waters 
of  the  United  States  without  an  NTOES 
permit. 

FOR  FURTHER  INFORMATION: 

Persons  wishing  to  receive  a  copy  of 
EPA's  Consolidated  Rules,  review  the 
complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  a 
proposed  assessment,  or  otherwise 
participate  in  the  proceeding  should 
contact  the  Regional  Hearing  Clerk 
identified  above.  The  administrative 
record  for  this  proceeding  is  located  in 
the  EPA  Regional  Office  identified 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  hours.  All  information 
submitted  by  the  respondent  is  available 
as  part  of  the  administrative  record, 
subject  to  provisions  of  law  restricting 
public  disdosure  of  confidential 
information.  In  order  to  provide 
opportunity  for  public  comment.  EPA 
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will  issue  no  final  order  assessing  a 
penalty  in  these  proceedings  prior  to 
May  27, 1988. 

Dated:  April  2a  19ea 
Huiy  Senydarian, 

Director,  Water  Management  Division. 
[PR  Doc.  88-0411  Filed  4-27-88:  a45  am] 

MLUNQ  cow  tow  (IS  M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Infonnatlon  CoWectlon  Requirement 
Approval  by  Office  of  Management 
and  Budget 

April  2a  lS8a 

The  following  information  collection 
requirements  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507).  For  further 
information  contact  Doris  Benz.  Federal 
Communications  Commission,  telephone 
(202)  632-7513. 

OMi?M>.;  3060-0012 

Title:  Application  for  Additional  Time  to 

Construct  a  Radio  Station  (Under 

Parts  21. 23,  and  25) 
Form  Afo.;  FCC  701 

A  revised  application  form  FCC  701 
has  been  approved  for  use  through  3/ 
31/91.  This  revised  version  will  be  used 
by  common  carrier  applicants  only.  The 
April  1985  edition  with  a  previous 
expiration  date  of  3/31/88  will  remain  in 
use  for  both  broadcast  and  common 
carrier  applicants  until  the  revised  forms 
are  available.  At  that  time,  a  Public 
Notice  will  be  issued  containing 
information  on  availability  and 
implementation  for  common  carrier 
applicants.  A  separate  Public  Notice  will 
be  issued  containing  information  for 
broadcast  applicants. 

OMB  No.:  3060-0049 

Title:  Restricted  Radiotelephone 
Operator  Permit  Application  and 
Temporary  Restricted  Radiotelephone 
Operator  Permit 

Form  No.:  FCC  753 

The  approval  on  form  FCC  753  has 
been  extended  throu^  3/31/91.  The 
June  1985  edition  with  an  expiration 
date  of  5/31/88  will  remain  in  use  until 
updated  forms  are  available. 

Federal  Communicatioiu  CommiMion. 
ILWallurFaMtarni. 
Acting  Secretary. 

(FR  Doc.  8S-e348  Filed  4-27-e8: 8:45  am] 
I  cook  sn^eMf 


Common  Carrier  Bureau  Opens  FWng 
Period  for  Multichannel  MDS 
Applications 

This  is  a  summary  of  a  Common 
Carrier  Bureau  Public  Notice,  DA  88- 
562,  released  April  20, 1988.  The  fiill  text 
of  this  public  notice  is  available  for 
inspection  and  copy  in  the  FCC 
E>omestic  Facilities  Division  Public 
Reference  Room,  Room  6220,  2015  M  St 
NW.,  Washington.  DC.  This  Reference 
Room  is  open  to  the  public  Monday- 
Thursday  between  8:30-12:30  and  1:30- 
3:00.  The  complete  text  of  this  public 
notice  may  also  be  purchased  from  the 
Commission's  contractor,  ITS.  Ina  Suite 
140, 2100  M  Street  NW.,  Washington.  DC 
20037,  (202)  857-3800.  For  further 
information  concerning  this  Public 
Notice,  contact  Theodore  WaddeU  of 
FCC  staff  at  (202)  634-1706. 

In  accordance  with  47  CFR 
21.901(d)(4),  NOTICE  is  hereby  given 
that  commencing  April  20, 1988 
applications  for  the  Multichannel 
Multipoint  Disbibution  Service  (MMDS) 
may  be  submitted  for  filing  for  any 
location  which  is  father  than  50  ndles 
fit>m  any  proposed  location  of  MMDS 
applications  pending  on  April  10, 1088  or 
MMDS  licensed  facility  locations.  These 
locations  must  be  farther  than  15  miles 
from  the  boundary  of  a  statistical  area 
for  which  there  are  MMDS  applications 
pending  on  April  19, 1988.  Applications 
filed  must  comply  with  the  location 
restrictions  contained  in  this  Notice.  We 
do  not  anticipate  granting  any  waivers 
of  this  location  requirement 
Applications  that  fail  to  comply  with 
this  requirement  will  be  dismissed  as 
unacceptable  for  filing.  Applications 
submitted  for  filing  must  comply  with 
the  filing  requirements  of  47  CFR  Parts  1 
and  21,  and  two  Public  Notices  released 
January  15, 1988:  "Clarification  of  Part 
21  Application  Forms"  (DA  87-1696, 
Report  No.  1266)  and  "Clarification  of 
Part  21  Filing  Fee  Requirements"  PA 
87-1605,  Report  No.  1265).  See  Part  21 
Revision  Order.  2  FCC  Red  5713  (1987); 
MDS  Status  Election  Order.  2  FCC  Red 
4251  (1987). 

I^spective  MMDS  applicants  are 
advised  that  this  public  notice 
specifically  addressed  the  following 
issues: 

1.  Filing  Date.  MMDS  applications 
will  be  accepted  for  filing  on  April  20, 
1988.  and  thereafter.  This  filing  period 
will  remain  open  until  further  notice  by 
the  Commission. 

2.  Service  Areas.  Applicants  must 
specify  the  propoted  primary  service 
area  in  Item  number  5(j)  of  FCC  Form 
435.  Failure  to  so  designate  in 
accordance  with  the  procedures 
described  in  the  complete  text  of  the 


public  notice  may  result  in  the  dismissal 
of  the  application  as  unacceptable  for 
filing.  Each  application  will  be  entiUed 
to  comparative  consideration  or  to  be 
included  in  a  lottery  in  only  one  such 
service  area.  See  S  21.g01(d)(5).  Each 
applicant  will  be  allowed  to  file  only  a 
single  application  for  either  E-group  or 
F-group  channels  in  each  area.  See 
i  21.901(d)(2). 

(A)  Statistical  Areas.  See  94  FCC  2d 
1203, 1263  n.43  (1983).  Applicants  should 
consult  the  list  of  classifications  of  the 
nation's  statistical  areas  compiled  by 
the  Office  of  Management  and  Budget 
(OMB).  "Metit)politan  Statistical 
Areas",  as  revised  on  June  30, 1983.  In 
particular,  those  applicants  proposing  to 
locate  transmitters  in  or  within  15  miles 
of  the  border  of  a  Metropolitan 
Statistical  Area  (MSA),  Consolidated 
Metropolitan  Statistical  Area  (CMSA). 
or  New  England  County  MetropoUtan 
Area  (NECMA)  should  list  in  Item 
number  5(j)  the  first  named  city  of  the 
statistical  area  tide  as  provided  in 
OMB's  list  The  OMB  list  of  MSAs, 
CMSAs,  and  NECMAs  is  available  for 
review  in  the  Domestic  Facilities 
Division  Public  Reference  Room,  or  may 
be  purchased  from  National  Technical 
Information  Service,  5285  Port  Royal 
Rd.,  Springfield,  VA  22161,  (703)  487- 
4650.  Order  #PB  832 18891. 

(B)  Non-Statistical  Areas.  In  addition 
to  those  service  areas  provided  in 
OMB's  list  of  MSAs,  CMSAs.  and 
NECMAs,  applications  may  be  filed  for 
a  service  area  not  identified  by  OMB  as 
eitiier  an  MSA,  CMSA,  or  NECMA. 
Issues  of  mutual  exclusivity  for 
applications  not  proposing  to  serve 
eitiier  an  MSA,  CMSA.  or  NECMA  will 
be  resolved  using  47  CFR  Part  21  rules 
otiier  tiian  S21.901(d)(5. 

3.  Cut-off  Date.  See  CFR  21.31. 

4.  Permissible  Service  Operations. 
See  MDS  Status  Election  Order,  2  FCC 
Red  4251  (1987);  see  also  47  CFR  21.900. 

5.  Acceptable  for  filing.  See  47  CFR 
21.13  and  21.20;  see  also  47  CFR  21.31 
and  21.33  of  the  Rules.  Applicants  are 
advised  that  "lead"  applications  will  not 
be  accepted.  A  separate  FCC  Form  435 
must  be  filed  for  each  service  area  along 
with  the  required  exhibits.  Cross 
reference  to  "lead"  applications  will  not 
be  considered  sufficient,  and  may  result 
in  the  dismissal  of  the  associated 
application  as  unacceptable  for  filing. 

6.  Interference  Studies.  At  the  time  of 
filing,  applicants  must  submit  the 
required  information  studies.  See  47  CFR 
21.901(d)(1),  21.902.  including  21.902(i). 

7.  Site  Availability.  See  47  CFR 
21.15(a).  MMDS  applicants  should  note 
that  at  the  time  of  filing,  it  shall  be 
sufficient  if  the  application  adequately 
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demoostrates  reasonable  assurance  of 
the  availability  of  the  site.  Subsequently, 
applicaats  chosen  as  tentative  selectees 
in  our  caodom  selectioa  process  must 
subiBit  coQcrete  evidence  of  site 
availability  after  their  lottery  selection. 
At  that  time,  the  submission  of  a  lease 
or  lease  option  a^^ement  will  satisfy 
that  requirement  MMDS  applicants  not 
subject  to  our  random  selection  process 
must  submit  a  lease  or  lease  option 
agreement  as  concrete  evidence  of  site 
availability  upon  request.  See  aho  47 
CFR  21.40(b). 

8.  Financial  Certification.  All 
applications  must  include  a  Hnancial 
certification.  See  47  GFR  21.1S(«);  see 
also  47  CFR  21.40(b). 

9.  Preferences.  Applicants  who  may 
be  eligible  to  claim  lottery  preferences 
are  required  to  submit  FCC  Form  346  for 
all  applications  for  which  a  preference  is 
being  dained.  See  47  CFR  1.1621. 1.822. 
1.1623. 1.824  and  21.900;  see  aho  93  PCC 
2d  952  (1983):  50  FR  5983  (Feb.  13. 1985). 
An  appficant  filing  mxdtiple  WMDS 
applicatioBS  may  submit  a  single  FCC 
Form  346  (an  original  and  a  dTq)hcate)(  if 
it  is  claiming  the  same  preference  for  all 
its  appbcations.  If  an  applicant  is 
claimiBg  different  preferences  for  its 
applications,  it  should  submit  a  separate 
FCC  Form  346  (original  and  dupUcateJ 
for  each  set  of  applications  for  which  it 
is  daiming  the  same  preference. 

10  Amendments.  See  47  CFR  21.23  and 
21.29.  Applicants  are  requested  not  to 
submit  any  amendments  before  their 
applications  have  appeared  on  Public 
Notice  as  accepted  for  filing,  unless  | 
asked  to  do  so  by  the  Commission's  ' 
sta^.  Amendments  should  include  the 
official  FCC  file  numbers  assigned  to 
those  applications.  File  numbers  may  be 
obtained  from  the  Public  Notices  listing 
applications  as  accepted  for  filing. 

11.  Filing  Fees.  See  47  CFR  1.110&. 

12.  Inapection  and  Copying.  A  hst  of 
MMDS  applications  pending  on  April  19, 
1988  is  available  for  inspectioB  in  the 
Domestic  Facilities  Division  PabUc 
Reference  Room.  Applications  will  not 
be  available  for  inspection  and  copying 
before  they  appear  aa  Public  Notice  as 
accepted  for  filing.  In^wcticm  inquiries 
may  be  directed  to  James  Yancey  of 
FCC  sUff  at  (202)  634-l«5a  For  public 
record  duplication,  copies  tA 
applications  must  be  requested  from  the 
applicants  or  from  the  Commission's 
contractor.  ITS,  Ina 

Fedecal  Conmiunicatiom  CenniMien 
H.  Walrar  Fnster  HI,  | 

Acting  Secretary. 

[FR  Doc.  68-8395  Filed  4-27^nB8:  fl>46  «] 

I  CfiDC  *^^»  ^*  — 
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[FtaportltaLlTXSl 

Patitiona  for  Raconaidafatioa  Md 
AppRcationa  for  Ravlaw  of  Actlona  In 
Rula  Making  ProcaadbiQa 

April  22. 198& 

Petitions  for  reconsideration  and 
applications  for  review  have  been  filed 
in  the  Cmnraission  rale  makii^ 
proceeding  listed  in  this  Public  notice 
and  published  piffsuant  to  47  CFR 
1.429(e).  The  fidl  text  of  these  document 
are  available  for  viewing  and  copying  in 
Room  239. 19W  M  Street  NW.. 
Washington,  DC  or  nay  be  purchased 
from  Ae  Comraission's  copy  contractor 
faitemational  TraRsaiption  Service 
(202-857-3800).  Oppositions  to  these 
petitions  and  applications  must  be  filed 
on  or  before  May  16. 1988.  See  S  1.4(b)(1) 
of  the  Commisnon's  rules  (47  Cm 
1.4(b)(1)).  Replies  to  an  opposition  must 
be  filed  widrin  10  days  after  the  time  for 
filing  oppositions  has  expired. 
Subject  Am^draent  of  i  73.202(b). 
Table  of  Allotments.  FM  Broadcast 
Stations.  (Beverly  Hifis.  Chiefland. 
aad  Micanopy.  Florida] 
Number  of  petitions  received:  1 
Subject:  Amendment  to  {  64.702  of  the 
Commission's  Rules  and 
ReguIatioQS  (Third  computer 
Inquiiy):  and  Policy  and  Rules 
Concermog  Rates  for  Competitiwe 
Comman  Carrier  Service  ajnd 
Facilities  Au&orizations  Thereof. 
Communications  Protocols  under 
S  64.702  of  the  Commission's  Rules 
and  Regulations.  (CC  Docket  No. 
85-229,  Hiase  n) 
Number  of  petitions  received:  2 
SUBPECT:  Amendment  of  |  73.606(b). 
Table  of  Allotmenta.  Television 
Broadcast  Stations.  (Montrose  and 
Soanton.  Pennsylvania)  (Kflbi 
Docket  No.  87-309,  RM-5807) 
Number  of  petitions  received:  1 

AppMoation  far  Rewiew 

Subject  Amendment  of  S  73.202(b). 
Table  of  Allotments.  FM  Broadcast 
Stations.  (Vero  Beach,  Florida)  (MM 
Docket  No.  86-284.  RM-£273) 
Number  of  applications  received:  1    .. 

Federal  CoamMnicatiQiM  Cominissian. 

H.  Walker  Feaster  UI. 

Acting  Secretary. 

[FR  Dee.  08-8396  PBed  4-27-88;  8:45  am) 

iiujMO  cooe  «r»-ei4 


FEDERAL  MARITniE  COIIIIlSSIOll 
AQraainant(a)  FNad 


following  agreeinent(s)  pcrrsaant  to 
section  5  of  te  Shipfmig  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC,  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  eadi 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Ragistflr  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regyatiou. 
Interested  persona  aheald  oonsuH  this 
section  before  communicating  with  tfw 
Commission  regarding  a  pending 
agreement. 

Agreement  No:  224-200110 

Title:  Port  of  Seattle  Mooib-to-Month 
Terminal  Lease 

Parties:  Port  of  Seattle,  jore  Corporatioo 

Synopsis:  The  proposed  agreeawnl 
provides  £ar  the  lease  of  Termhial  115 
facilities  at  the  Port  of  Seattle  by  )ore 
Corporation  on  a  Month-to-Mooth 
basis  beginning  April  1. 1988. 

By  Order  of  the  Federal  Maritime 
Conunission. 

Dated:  April  22. 1988. 
Joseph  CPoDdng, 
Secretary. 
(FR  Doc  a8-a2gB  FUerf  4-27-88: 8:48  MR] 


The  Federal  3 

hereby  i^ves  notice  of  tlia  fifing  of  «ha 


AsraamaflKa)FUad 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street, 
NW.,  Room  10325.  interested  parties 
may  submit  comments  on  eadi 
agreement  to  the  Secretary,  Federal 
Maritime  Conunisaion,  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Fedecal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  {  572.803  of  THle 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  thk 
section  before  coauBBunioatinc  with  the 
Commissioa  rogaidiog  a  peadiqg 
agreement. 

Agreement  No--  2(0-000088-042 

Title:  North  Europe-United  States 

Padfic  Freight  Confetence 
Parties: 

Hapag-Lloyd  AG 

Johnson  Scanstar 

Compagnie  Generale  MaritiBw 


Incotrans  BV 
Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  amendment 
would  restate  the  agreement  and 
would  modify  it  to  conform  with  the 
requirements  of  the  Commission's 
Order  concerning  Conference  Service 
Contracts. 

Agreement  No.:  203-011153-002 

Titfe:  Hanjin  Container  Lines,  Ltd.  Korea 
Shipping  Corporation  Facilitation 
Agreement 

Parties: 
Hanjan  Container  Lines,  Ltd. 
Korea  Shipping  Corporation 

Synops/s:The  proposed  amendment 
would  clarify  that  the  parties'  space 
chartering  authority  includes  full 
vessel  charters  on  a  bareboat  time  or 
voyage  basis. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  April  25, 19B8. 

)o8*ph  C  Polking. 

Secretary. 

(FR  Doc.  88-8300  Filed  4-27-88: 8:45  am] 
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Agraamant(a)  FNad 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  wddiin  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  foimd  in  S  572.603  of  Titie 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pendUng 
agreement 

Agreement  No.:  202-010689-031. 

Title:  Transpacific  Westbound  Rate 
Agreement. 

Parties: 

American  President  Lines,  Ltd. 

Hanjin  Container  Lines,  Ltd. 

Hyundai  Merchant  Marine  Co.,  Ltd. 

Japan  Line,  Ltd. 

Kawasaki  Kisen  Kaisha,  Ltd. 

A.P.  MoUer-Maersk  Line 

Mitsui  O.S.K.  Lines,  Ltd. 

Neptune  Orient  Lines,  Ltd. 

Nippon  Yusen  Kaisha,  Ltd. 

Orient  Overseas  Container  Line,  Inc. 

Sea-Land  Service,  Inc. 

Showa  Line,  Ltd. 


Yamashita-Shinnihon  Steamship  Co., 
Ltd. 

Synopsis:  The  proposed  amendment 
would  conform  the  agreement  to  the 
Commission's  requirements  concerning 
service  contract  provisions. 

Agreement  No.:  202-010714-007. 

Title:  Trans-Atlantic  American  Flag 
Liner  Operators. 

Parties: 

Farrell  Lines  Incorporated 

Sea-Land  Service,  Inc. 

Lykes  Bros.  Steamship  Co.,  Inc. 

Synopsis:  The  proposed  amendment 
would  conform  the  agreement  to  the 
Commission's  requirements  concerning 
service  contract  provisions.  The  ptuties 
have  requested  a  shortened  review 
period. 

Agreement  No.:  212-011186-001. 

Title:  SANTA/EMPREMAR  Service 
Agreement 

Parties: 

Empress  Naviera  Santa,  S.A. 
Empress  Maritime  del  Estado 

Synopsis:  The  proposed  amendment 
would  permit  the  parties  to  discuss  and 
agree  upon  rates  and  other  conditions  of 
service.  The  parties  have  requested  a 
shortened  review  period. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C  Polking, 
Secretary. 

Dated:  April  25, 198& 
(FR  Doc  88-8430  Filed  4-27-88:  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Bayariacha  Varalnabank  Ag  at  aL; 
AppNcationa  To  Engaga  da  Novo  In 
Parmiaaibla  Nonbanking  Actlvitlaa 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
S  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8])  and  S  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  i  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 


Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  effidency,  that 
outweigh  possible  adverse  effects,  such 
as  imdue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interest,  or  unsound  banking 
practices."  Any  request  for  a  hearing  on 
this  question  must  be  accompanied  by  a 
statement  of  the  reasons  a  witten 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  18, 1988. 

A.  Federal  Reserve  Bank  of  New  Yoik 
(William  L  RuUedge,  Vice  President)  33 
Liberty  Street  New  York,  New  York 
10045: 

1.  Bayerische  Vereinsbank  AC, 
Federal  RepubHc  of  Germany,  and 
Vereins-UND  WestBank  Ag,  Federal 
Republic  of  Germany;  to  engage  de  novo 
through  their  subsidiary,  Vereinwest 
Capital  Markets,  Inc.,  Miami,  Florida,  in 
providing  securities  brokerage  services, 
related  securities  credit  activities 
pursuant  to  Regulation  T,  and  incidental 
activities  such  as  custodial  services, 
individual  retirement  accounts,  and  cash 
management  services  pursuant  to 
S  225.25(b](15)  of  the  Board's  Regulation 
Y. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  NW.,  Atianta,  Georgia 
30303: 

1.  St.  James  Bancorporation,  Inc., 
Lutcher,  Louisiana;  to  engage  de  novo 
through  its  subsidiary,  SJB  Mortgage 
Corporation,  Lutcher,  Louisiana,  in 
making,  acquiring,  servicing,  and 
warehousing  loans  or  other  extensions 
of  credit  of  Company  and  for  the 
account  of  others  pursuant  to  section 
225.25(b)(1)  of  Uie  Board's  Regulation  Y. 
These  activities  will  be  conducted  in  the 
State  of  Louisiana. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President]  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Bellevue  Capital  Company, 
Bellevue,  Nebraska;  to  expand  the 
nature  of  its  mortgage  banking  activities 
which  were  previously  approved  under 
S  225.25(b)(1)  of  the  Board's  Regulation 
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Y  by  jodeding  in  tke  activities  the 
ori^nation  of  aortgage  loans. 
ComBents  on  tiiis  application  anst  be 
reoeiwed  by  May  1«,  196t. 

2.  Pint  Natioo(d  of  Nebraska,  btc. 
Omaha.  Nebraska;  to  engage  de  novo 
through  its  subsidiary,  Coilecti<ni 
Corpcration  of  America.  Omaha. 
Nebraska,  in  operating  a  collection 
agency  pursuant  to  S  22&25(b^Z3)  of  the 
Board's  Regulation  Y. 

0.  Fadaral  ResOTve  Bank  of  OaOas  fW. 
Arthur  Tribble,  Vioe  President)  400 
South  Akard  Street  Dallas,  Texas  75222: 

1.  Victoria  Bankahares,  Inc.,  Victoria, 
Texas;  to  engage  de  novo  thnio^  its 
subsidiary,  Baidcshares  Brokerage,  Inc. 
Victoria,  Texas,  in  discount  securities 
brokerage  activities  including  certain 
securities  credit  and  incidental  activities 
pursuant  to  9  225.25(b)(15)  of  ftte  Board's 
Regulation  Y.  Comments  on  Ais 
application  must  be  received  by  May  20, 

looa 

Board  of  Governors  of  the  Federal  Reterve 
System,  April  22, 1988. 
lames  McAfea, 

Associate  Secretary  oftfie  Board. 
[FR  Doc.  88-0303  Filed  4-27-88;  8:45  aa^ 
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Harco  BancsharM,  Inc.,  at  aL; 
FoTwiationa  of;  AcquWttona  by;  and 
Margera  of  Bank  Holding  Compantea 

Tlie  companies  Ksted  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Conqiany  Act  (12  U.S.C.  1842)  and  225.14 
of  die  Board's  Regulation  Y  (12  CFR 
225.14]  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applicati<Ri8 
are  set  forth  in  section  3(c)  of  the  Act  (12 
UAC.  1842(c)). 

Each  application  is  available  for 
immechate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  availaMe  fer 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  bearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  sufRce  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
nnst  be  received  at^  later  than  May  18, 
1988. 


/\.  rBdoral  Rosonro  Rnuc  of  ClwnAiKl 
(John  J.  Wixted.  Jr..  Vice  President)  1465 
Bsst  Sxth  Stoeet.  Oevdaad.  Ohio  44101: 

1.  Harco  Banksbam,  iac  Harhn, 
KentMckjr:  to  wqake  100  percent  «f  the 
voting  shares  of  tte  Gacnurty  Deposit 
Bank.O»beiiaBd.  Kentaiaky. 

B.  Fadflfal  RBsanra  Bank  of  CUsago 
Pavid  S.  Epstein,  Vice  PreaidBBi)  230 
South  LaSalle  Street,  Chicago,  ttinois 
60690: 

1.  Citizens  State  Bancorp,  Inc.,  New 
Baltimore,  Mtchigaa;  to  become  a  hnnlt 
holding  company  by  acquiring  100 
percent  of  the  votiqg  shares  of  Citixens 
State  Savings  Bank.  New  Baltimore. 
Midiigan. 

2.  Grand  Bank  Financial  Corporation, 
Grand  Rapids,  Michigan;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Grand 
Bank.  Grand  Rapids,  Michigan. 

Board  of  Governors  of  the  Federal  Ressrve 
System,  April  22,  igsa 
James  McAfee. 

Associate  Secretary  of  the  Board. 
(FR  Doc.  88-6304  Filed  4-27-88:  &-4S  ami 
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Peoplaa  BancorpoiaUon,  at  aL; 
AcquiaMon  ol  Company  Engagad  In 
ParmiaaibIa  Nonbanking  AcfivWaa 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(aK2)  or  (f)]  for  die  Bouti's 
approval  under  section  4(cK8)  of  the 
Bank  Holding  Company  Act  (12  USJCL 
1843(c)(8))  and  S  225.21(a]  of  Regulation 
Y  (12  CFR  22S21(a))  to  acquke  or 
control  voting  securities  or  assets  of  a 
comply  engaged  in  a  nonbnikH^ 
activity  that  a  hsted  in  {  225.25  of 
Regulation  Y  as  closdy  rdated  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  sudi  activities  will  be  conducted 
thron^HRit  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofBces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  Uie 
question  whether  consinnmation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gams  in  efficiency,  ttiat 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  tins  question  must  be 


accompanied  by  a  statement  of  flie 
reasons  a  written  presentayon  would 
not  suffice  in  lieu  of  a  bearing, 
ideotf^ying  spedficafly  any  questions  of 
fact  that  are  in  cfispute,  summaiiadng  the 
evidence  that  would  be  presented  at  a 
bearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  flie  proposal. 

Comments  regardlqg  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  ttie  Board  of 
Governors  not  later  than  May  13. 1988. 

A.  Federal  Reserve  Bank  of  Ridunond 
(Lloyd  W.  Bostian.  Jr..  Vice  President) 
701  East  Byrd  Street  Richmond.  Virginia 
23261: 

1.  Peoples  Bancorporotioa,  Rocky 
Mount  North  Carolina;  to  acquire 
Service  Loan  Company.  Inn.,  d/b/a/ 
lliomaston  Pmance  Company, 
Thomaston,  Georgia;  and  thereby 
engage  in  originating  and  servicing  small 
loans  to  individuals;  seHing  credit  life 
and  accident  and  health  insurance;  and 
other  activities  normally  associated 
with  the  origination,  serviciag  and 
rnllprliQf^  of  Small  l^awf  p^iTSuant  to 
SS  225.25  (b)(1)  and  Ib](8J  of  the  Board's 
Regulation  Y. 

Board  of  Goveraofs  of  the  BsderalltMenre 
Syslon,  April  22. 1M& 

James  McACse. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  8S-930S  FOed  4-27-88: 8:45  an^ 
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DEPARTHENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HaaWi  Cara  Financing  Adnhilatration 


RaconaMaration  of  DIaapproval  of  a 
CaHf Ofnia  Stala  Plan  Amandmant 

AOOlCv:  Health  Care  Fmancing 
Administration  (HCFA).  ifiiS. 

ACTION:  Notice  of  hearing. 

SUMMAHV:  This  notice  announces  an 
administrative  hearing  on  Jane  15, 1988 
in  San  Francisco,  California  to 
reconsider  our  decision  to  disapprove 
California  State  Plan  Amendment  87-03. 

Closing  date:  Requests  to  participate 
in  the  hearing  as  a  party  must  be 
received  by  the  Docket  Cleik  by  May  13. 
1988. 

FOR  RmTNCfl  MPORMATION  COMTACT: 

Docket  Clerk.  Hearing  Staff;  Bureau  of 
Eligibility,  Reimbursement  and 
Coverage,  300  East  High  Rise.  8325 
Security  Boulevard.  Baltimore. 
Maryland  21207,  Telef^one:  (301)  966- 
447a 


•UPPLEMENTARV  INFORMATION:  This 
notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  California  State  Plan 
Amendment  87-03. 

Section  1116  of  the  Social  Security  Act 
and  45  CFR  Parts  201  and  213  establish 
Department  procedures  that  provide  an 
administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  HCFA  is 
required  to  publish  a  copy  of  the  notice 
to  a  State  Medicaid  Agency  that  informs 
the  agency  of  the  time  and  place  of  the 
hearing  and  the  issues  to  be  considered. 
(If  we  subsequently  notify  the  agency  of 
additional  issues  that  will  be  considered 
at  the  hearing,  we  will  abo  publish  that 
notice.) 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  Hearing  Officer  within 
15  days  after  publication  of  this  notice, 
in  accordance  with  the  requirements 
contained  in  45  CFR  213.15(b)(2).  Any 
interested  person  or  organization  that 
wants  to  participate  as  amicus  curiae 
must  petition  the  Hearing  Officer  before 
the  hearing  begins  in  accordance  with 
the  requirements  contained  in  45  CFR 
213.15(c)(1). 

If  the  hearing  is  later  rescheduled,  the 
Hearing  Officer  will  notify  all 
participants. 

This  issues  in  this  matter  are  wether 
California  SPA  87-03  violates  sections 
ig03(f).  1902(a)(4)  and  1902(a)(19)  of  the 
Social  Security  Act  and  whe^er  the 
plan  amendment  qualifies  for  protection 
under  the  provisions  of  section  2373(c) 
of  the  Deficit  Reduction  Act  of  1984  as 
amended  by  section  9  of  the  Medicare 
and  Medicaid  Patient  and  Program 
Protection  Act  of  1987  (Pub.  L  100-93). 

California  SPA  87-03  relates  to  how 
the  State  determines  eligibility  for  the 
medically  needy  imder  Medicaid.  The 
State's  plan  amendment  provides  for 
disregarding  as  income  all  income  above 
the  medically  needy  income  level  which 
is  paid  to  licensed  bed  and  board 
facilities  for  care  and  supervision. 

In  general,  the  Medicaid  statiite 
requires  States  to  use  the  eligibility 
criteria  of  the  Supplemental  Security 
Income  (SSI)  program  in  determining 
Medicaid  eligibility  of  aged,  blind,  and 
disabled  individuals  and  to  use  the  rules 
of  the  Aid  to  Families  with  Dependent 
Children  (AFDC)  program  in 
determining  Medicaid  eligibility  of 
AFDC-related  individuals.  (Sections 
1902(a)(10(A)  and  1902(a)(10)(C)(i)(III)  of 
the  Act.) 

In  SPA  87-03,  California  proposed,  as 
Supplement  1.5  to  Attachment  2.6A,  to 
treat  as  not  available  income  the 
amount  of  income  above  the  medically 
needy  income  level  paid  to  Ucensed 
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board  and  care  facilities  for  care  and 
supervision.  This  effectively  created  a 
disregard  of  the  income  above  the 
specified  level,  since  that  income  would 
not  be  6ounted  in  determining  eligibiUty 
for  Medicaid.  The  SSI  program,  in 
regulations  at  20  CFR  416.1102,  defines 
income  as  "anything  you  receive  in  cash 
or  in  kind  that  you  can  use  for  food, 
clothing,  or  shelter".  The  regulations  at 
20  CFR  Part  416  Subpart  K  also  specify 
those  items  and  types  of  income  which 
are  excluded  or  disregarded  by  the  SSI 
program  in  determining  eligibility.  The 
type  of  exclusion  proposed  by  California 
is  not  included  in  the  list  of  exclusions 
used  by  the  SSI  program.  Thus,  HCFA 
determined  that  CaUfomia  proposed  to 
use  an  income  disregard  which  is  more 
liberal  than  that  used  by  the  SSI 
program.  Section  1902(a)(10)(C)(i)(III) 
requires  that  States  use  the 
methodologies  of  the  most  appropriate 
cash  assistance  program  in  determining 
eligibility  for  the  medically  needy  under 
Medicaid. 

An  additional  disregard  such  as 
California  proposes  would  normally  be 
protected  under  the  DEFRA  moratorium 
as  expanded  and  clarified  by  Congress 
via  the  Medicare  and  Medicaid  Patient 
and  Program  Protection  Act  of  1987. 
However,  imder  the  new  moratorium, 
more  liberal  disregards  are  protected, 
but  only  to  the  extent  that  a  State's 
medically  needy  income  level  does  not 
exceed  the  Federal  Financial 
Participation  (FFP)  cap  of  133  %  percent 
of  the  State's  AFDC  payment  level  as 
mandated  by  section  1903(f)  of  the  Act. 
California's  proposed  disregard  could 
result  in  an  individual's  income  under 
the  medically  needy  program  exceeding 
that  cap;  therefore,  HCFA  determined 
that  such  a  disregard  is  not  protected 
under  the  new  moratorium,  and  violates 
the  cap  provision  at  section  1903(f)  as 
well  as  section  1902(a](4],  as  use  of  such 
a  disregard  resulting  in  exceeding  the 
133  V^  percent  cap  is  not  consistent  with 
proper  and  efficient  operation  of  the 
Medicaid  plan,  and  section  1902(a)(19), 
as  use  of  such  disregard  is  not 
consistent  with  providing  such 
safeguards  as  may  be  necessary  to 
assure  that  eligibUity  will  be  determined 
in  a  manner  consistent  with  simplicity  of 
administration  and  the  best  interest  of 
recipients. 

The  notice  to  California  announcing 
an  administrative  hearing  to  reconsider 
the  disapproval  of  its  State  plan 
amendment  reads  as  follows: 

April  22, 1968. 

Kenneth  W.  fCizer,  M.D.,  M.P.H.. 

Director,  California  State  Department  of 

Health  Services,  714  P  Street,  Room  1253, 

Sacramento,  California  95814 


Dear  Dr.  Kizer  This  it  to  advise  you  that 
your  request  for  reconsideration  of  the 
decision  to  disapprove  California  State  Plan 
Amendment  87-03  was  received  on  March  24, 
1988. 

California  SPA  67-03  relates  to  how  the 
State  determines  eligibiUty  for  the  medically 
needy  under  Medicaid.  The  State's  plan 
amendment  provides  for  disregarding  as 
income  all  income  above  the  medically  needy 
income  level  which  is  paid  to  licensed  bed 
and  board  facilities  for  care  and  supervision. 

You  have  requested  a  reconsideration  of 
whether  this  plan  amendment  confomu  to 
the  requirements  for  approval  under  the 
Social  Security  Act  and  pertinent  Federal 
regulations. 

There  are  four  issues  in  this  matter.  The 
first  issue  is  whether  the  States'  disregard 
exceeds  the  Federal  Financial  Participation 
(FFP)  cap  of  133/  W  percent  of  the  States 
AFDC  payment  level  as  mandated  by  section 
1903(f)  of  the  Social  Security  Act.  The  second 
issue  is  whether  the  States  proposed 
disregard  resulting  in  exceeding  the  133/% 
percent  cap  is  consistent  with  the  proper  and 
efficient  operation  of  the  Medicaid  plan  as 
required  by  section  ig02(a)(4).  The  third  issue 
is  whether  use  of  such  a  disregard  is 
consistent  with  providing  such  safeguards  as 
may  be  necessary  to  assure  that  eligibility 
will  be  determined  in  a  manner  consistent 
with  simplicity  of  administration  and  the  best 
interest  of  recipients  as  required  by  section 
1902(a)(ig).  The  forth  issue  is  whether  is 
whether  the  plan  amendment  is  protected  by 
the  moratorium  provisions  of  the  Deficit 
Reduction  Act  of  1984  as  amended  by  the 
Medicare  and  Medicaid  Patient  and  Program 
Protection  Act  of  1967  (Pi.  100-83). 

I  am  scheduling  a  hearing  on  your  request 
to  be  held  on  June  15, 1988  at  1(MX)  sjn.  in  the 
21st  Floor  Conference  Room,  100  Van  Ness 
Avenue,  San  Francisco,  California.  If  this 
date  is  not  acceptable,  we  would  be  glad  to 
set  another  date  that  is  mutually  agreeable  to 
the  parties. 

I  am  designating  Mr.  Stanley  Krostar  as  the 
presiding  officer.  If  these  arrangements  . 
present  any  problems,  please  contact  the 
Docket  Cleric  In  order  to  facilitate  any 
communication  which  may  be  necessary 
between  the  parties  to  the  hearing,  please 
notify  the  Docket  Gerk  of  the  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  Docket  Clerk  can  be  reached 
at  (301)  968-4470. 

Sincerely, 
William  L  Roper,  M.D.. 
Administrator 
cc 

Diane  E.  Shell,  Deputy  Director  and  Chief 
Counsel 

Steve  Koyasaka,  Staff  Attorney 
(Section  1116  of  the  Social  Security  Act  (42 
U.S.C  1316)) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medicaid  Assistance 
Program] 
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Dated:  April  22, 198& 
WilHam  L.  Roper. 

Administrator,  Health  Care  Financing 

Administration. 

(FR  Doc.  8»-9370  Filed  4-27-W:  8:45  ami 

MLLMQ  COOE  413ah03-M 


National  Institutes  of  Healttt 


John  E.  Fogarty  International  Center 
for  Advanced  Study  In  the  Health 
Sciences;  Advisory  Board  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Fogarty  International 
Center  Advisory  Board,  May  24  and  25, 
1988.  Stone  House  (Building  16], 
National  Institutes  of  Health  which  was 
published  in  the  Federal  Register  on 
April  15  (53  FR  12604). 

This  meeting  was  to  have  been  open 
to  the  public  fhsm  8:30  a.m.  to  5  p.m.  on 
May  24,  but  the  time  for  the  open 
meeting  has  been  changed  to  8:30  a.m.  to 
3  p.m. 

The  remainder  of  the  meeting  will  be 
losed  to  the  public  until  adjournment 
on  May  25  for  the  review,  discussion, 
and  evaluation  of  research  fellowship 
applications. 

Dated:  April  22. 1988. 

Betty  J.  Beveridge, 

Committee  Management  Officer.  NIH. 
[FR  Doc.  88-M26  Filed  4-27-88:  8:45  am 

BNJJNG  COOE  4140-01-M 


National  Heart.  Lung,  and  Blood 
Institute,  Clinical  Applications  and 
Prevention  Advisory  Committee; 
Meeting  i 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Clinical  Applications  and  Prevention 
Advisory  Committee,  Division  of 
Epidemiology  and  Clinical  Applications, 
National  Heart,  Ltmg,  and  Blood 
Institute,  National  Institutes  of  Health, 
on  June  1-2, 1988.  in  the  Federal 
Building,  Conference  Room  B119,  7550 
Wisconsin  Avenue,  Bethesda,  Maryland 
20892.  . 

This  meeting  will  be  open  to  the  | 
public  on  )une  1  from  9  a.m.  to  recdss 
and  from  8:30  a.m.  to  adjournment  on 
June  2  to  discuss  new  initiatives,    | 
program  policies,  and  issues.  I 

Attendance  by  the  public  will  be  limited 
to  space  available. 

Terry  Beliicha,  Chief,  Communications 
and  Public  Information  Branch,  National 
Heart,  Lung,  and  Blood  Institute, 
Building  31.  Room  4A21.  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  (301)  496-4236,  will  provide  a 


siunmary  of  the  meeting  and  a  roster  of 
committee  members  upon  request 
Dr.  William  R.  Harlan,  Director, 
Division  of  Epidemiology  and  Clinical 
Applications,  Federal  Building,  Room 
212,  Bethesda.  Maryland  20892.  (301) 
496-2533,  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.837,  Heart  and  Vascular 
Diseases  Research,  National  Institutes  of 
Health) 

Dated:  April  20. 198& 
Betty  ).  Beveridge. 

Committee  Management  Officer,  NIH. 
[FR  Doc.  88-9427  Filed  4-29-«8:  8:45  am] 
aNJJNQ  COOE  4140-41-II 


Public  Health  Service 

National  Institutes  of  Health; 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  H.  Chapter  HN  (NaUonal 
Institutes  of  Health)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  22859,  May  27, 1975,  as 
amended  most  recently  at  53  FR  4458, 
February  16. 1988)  is  amended  to  reflect 
the  following  changes  in  the  Office  of 
the  Director,  NIH:  Establish  (1)  the 
Office  of  AIDS  Research  (HNA5):  and 
(2)  the  Office  of  Human  Genome 
Research  (HNAB).*rhe  establishment  of 
these  offices  is  in  response  to  the  health 
crisis  precipitated  by  the  rapid  spread  of 
the  Acquired  Immunodeficiency 
Syndrome  (AIDS);  and  in  recognition  of 
the  high  priority  placed  on  mapping  and 
sequencing  complex  genomes. 

Section  HN-B,  Organization  and 
Functions  is  amended  as  follows:  (1) 
After  the  statement  for  the  Office  of 
Intramural  Research  (HNA4),  insert  the 
following: 

Office  of  AIDS  Research  (HNA5).  (1) 
Advises  the  Director,  NIH,  and  senior 
staff  on  the  development  of  NIH-wide 
policy  related  to  AIDS  research,  and 
coordinates  NIH  Intramural  and 
extramural  AIDS  research  activities:  (2) 
provides  the  Chairperson  for  the  NIH 
AIDS  Executive  Committee  and 
represents  the  Director,  NIH,  on  all 
outside  AIDS-related  conunittees 
requiring  NIH  participation;  (3)  provides 
staff  support  to  the  NIH  AIDS  Executive 
Committee  and  the  NIH  AIDS  Advisory 
Committee;  (4)  recommends  intramural/ 
extramural  MDS  research  priorities  to 
the  Director,  NIH;  (5)  develops  an  NIH 
annual  plan  and  budget  for  AIDS 
research:  (6)  develops  policy  on 


laboratory  safety  for  AIDS  researchers 
and  monitors  the  AIDS  surveillance 
program;  (7)  develops  and  maintains  an 
information  data  base  on  intramural/ 
extramural  AIDS  activities  and  prepares 
special  or  recurring  reports  as  needed: 
(8)  develops  information  strategies  to 
assure  that  the  public  is  informed  of  NIH 
AIDS  research  activities;  (9) 
recommends  solutions  to  ethical/legal 
issues  arising  from  intramural/ 
extramual  AIDS  research;  (10)  facilitates 
cooperation  in  AIDS  research  between 
government,  industry,  and  universities; 
and  (11)  fosters  and  develops  plans  for 
NIH  involvement  in  international  AIDS 
research  activities. 

(2)  After  the  statement  for  the 
Division  of  Technical  Services 
(HNAA6),  under  the  heading  Office  of 
Research  Services  (HNAA),  insert  the 
following: 

Office  of  Human  Genome  Research 
(HNAB).  (1)  Advises  the  Director.  NIH. 
and  senior  staff  on  all  aspects  of 
genomic  analysis:  (2)  provides 
coordination,  integration,  review  of 
progress,  and  planning  in  genomic 
analysis  research;  (3)  formulates 
research  goals  and  long-range  plans 
with  the  guidance  of  the  NIH  Program 
Advisory  Committee  on  Complex 
Genomes  and  the  NIH  Working  Group 
on  Complex  Genomes;  (4)  serves  as  a 
focal  point  on  genomic  analysis  research 
within  NIH.  other  components  of  the 
Public  Health  Service,  and  other  Federal 
agencies  (e.g.,  DOE  and  NSF)  by 
reviewing  policy  questions  and 
coordinating  plans  for  future  research 
efforts;  (5)  provides  an  internal 
framework  for  the  review  and 
consideration  of  issues  requiring  the 
viewpoint  of  the  biomedical  research 
community:  (6)  develops  plans  for  the 
centralized,  systematic,  targeted  effort 
to  create  detailed  maps  of  the  genomes 
of  organisms:  (7)  develops  appropriate 
grant  and  confract  8olicitation8;(8) 
establishes  research  goals  and  criteria 
for  review  of  progress  in  meeting  those 
goals;  (9)  sponsors  scientific  meetings 
and  symposia  to  promote  progress 
through  information  sharing:  and  (10) 
fosters  national  and  international 
information  exchtinge  with  industry  and 
academia  concerning  research  on 
complex  genomes. 

Date:  April  18.  ig8& 
Robert  E.  Windonn. 

Assistant  Secretary  for  Health. 

[FR  Doc.  88-9378  Filed  4-27-88: 8:45  am] 

SNJJNQ  CODE  4140.«1-« 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-050-4410-04] 

Areata  Resource  Management  Plan; 
Put>lic  Hearings 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  public  hearings. 


Federal  Registeg  /  Vol.  53,  No.  82  /Thursday.  April  28,  198»  /  Notices 


15291 


summary:  In  response  to  requests  fixim 
the  pubhc,  the  Areata  Resource  Area, 
Ukiah  District,  California,  will  hold  two 
public  hearings  on  the  Areata  Resource 
Management  Plan.  The  first  hearing  will 
be  Monday,  May  16,  at  the  VF\N 
building,  483  Conger  Street.  Garberville, 
California,  from  7KX)  p.m.,  until  10:00 
p.m.  The  second  meeting  is  scheduled 
for  Tuesday,  May  17,  at  the  Red  Lion 
Inn,  1929  4th  Street,  Eureka,  California 
from  7:00  p.m.  until  10:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Lloyd,  Areata  Resource  Area 
Manager,  1125  16th  Street,  P.O.  Box 
1112.  Areata.  CaUfomia  95521. 
Telephone:  (707)  822-7648. 

Dated:  April  IB,  1988. 
Edwin  G.  Katlas. 

Acting  District  Manager,  Ukiah. 

[FR  Doc  88-9324  Filed  4-27-88: 8:45  am) 

BnXINO  CODE  431(M0-M 

[NV-930-08-4333-11;  NV5-8S-07] 

Temporary  Closure  of  Certain  Public 
Lands  in  the  Las  Vegas  District  for 
Management  of  the  Mint  400  off 
Highway  Vehicle  (OHV)  Race;  Nevada 

action:  Temporary  closure  of  certain 
Public  Lands  in  the  Las  Vegas  District, 
Clark  County,  Nevada,  on  and  adjacent 
to  the  Mint  400  OHV  race  course,  on 
April  30, 1988.  Access  will  be  limited  to 
race  officials,  entrants,  law-enforcement 
and  emergency  personnel,  licensed 
permittees  and  right-of-way  grantees. 

SUPPLEMENTARY  INFORMATION:  Certain 
public  lands  in  the  Las  Vegas  District. 
Clark  County,  Nevada,  will  be 
temporarily  closed  to  public  access  from 
00:01  hours,  April  30. 1988,  to  06«)  hours 
May  1. 1988,  to  protect  persons, 
property,  and  public  land  resources  on 
and  adjacent  to  the  1988  Mint  400  OHV 
race  course.  These  temporary  closures 
and  restrictions  are  made  pursuant  to  43 
CFR  Part  8364. 

The  public  lands  to  be  closed  or 
limited  are  those  lands  adjacent  to  and 
including  roads,  trails,  and  washes 
identified  as  the  1988  Mint  400  OHV 
race  course.  The  following  lands  limited 
or  closed  are  described  as:  Sheep 


Mountain  Area;  T.25S.,  R.5gE.,  all  of 
sections  35,  and  36;  T.,26S.,  R.59E..  all  of 
section  1  and  2;  T.26S.,  R.60E..  all  of 
sections  1,  3,  4,  5,  6, 12, 13,  21,  22.  23,  24. 
25,  26.  and  27;  T.  26S.,  R.61E  all  of 
sections  6,  7, 18. 19,  and  30.  McCulIough 
Pass  area:  T.25S.,  R.61E.,  all  of  sections 
19,  20,  21,  22,  23,  24,  25,  26,  27,  28,  29,  30, 
31,  32,  33,  and  34.  Pit  areas  wiU  be 
established  in  authorized  areas  only.  Pit 
No.  1:  T.26S,  R.60E..  all  of  section  16;  Pit 
No.  2  T.25S.,  R.60E.  sec  26  and  36.  Pit  No. 
3:  T.25S.,  R.62E..  all  of  section  18, 19,  and 
30.  Pit  No.  4:  T.24S.,  R.62E.,  all  of 
sections  24  and  25;  T.24S.,  R.63E.,  all  of 
sections  18,  and  19;  Pit  No.  5:  T.22S., 
R.63E.,  all  of  section  30  and  36.  The 
Union  Pacific  Rail  Road  located  just  east 
of  the  Start/Finish;  T.25S.,  R.59E,  all  of 
sections  25,  26,  \NVt  of  34.  35,  and  36. 
T.26S..  R.5gE.,  all  section  1,  2  and  3. 

The  above  legal  land  descriptions  are 
for  public  lands  within  Clark  County, 
Nevada.  A  map  showing  specific  areas 
closed  to  public  access  is  available  from 
the  following  BLM  offices:  The  Las 
Vegas  District  Office,  P.O.  Box  26569, 
4765  Vegas  Dr.,  Las  Vegas  Nevada  89126 
(702)  388-6403,  and  the  Stateline 
Resource  Area  Office,  P.O.  Box  7384,  301 
Stewart  Ave.,  Las  Vegas,  Nevada  89125. 
(702)  388-6627. 

Any  person  who  fails  to  comply  with 
this  closure  order  issued  under  43  CFR 
8364  may  be  subject  to  the  penalties 
provided  in  43  CFR  8360.7. 

Date:  April  21, 1988. 
B«i  F.  CoUins, 

District  Manager.  Las  Vegas  District 
[FR  Doc.  88-9474  Filed  4-27-«8: 8:45  am] 

BHJJNO  CODE  431IMIC-M 

[CA-MO-08-4111-15;  CA  9612] 

California;  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Pub.  L  97-451, 
a  petition  for  reinstatement  of  oil  and 
gas  lease  CA  9612  for  lands  in  Kern 
Coimty,  California,  was  timely  filed  and 
was  accompanied  by  all  required  rentals 
and  royalties  accruing  from  February  1. 
1988,  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $10.00  per  acre 
and  18-2/3  percent,  respectively. 
Payment  of  a  $500.00  administrative  fee 
has  been  made. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920  (30  U.S.C.  188),  the 
Biu-eau  of  Land  Management  is 
proposing  to  reinstate  the  lease  effective 
February  1. 1988,  subject  to  the  original 


terms  and  conditions  of  the  lease,  as 

amended,  and  the  increased  rental  and 

royalty  rates  cited  above,  and  the 

reimbursement  for  cost  of  publication  of 

this  notice. 

Fred  O'  Fenall 

Chief.  Leasable  Minerals  Section. 

Date:  April  22, 1988. 
[FR  Doc.  88-9318  Filed  4-27-88;  8:45  am] 

BHXINO  COOE  431IMe-M 

[CO-940-8S-4111-1S;  C-41471 
Colorado;  Proposed  Reinstatement 

Notice  is  hereby  given  that  a  petition 
for  reinstatement  of  oil  and  gas  lease  C- 
41471  for  lands  in  Rio  Blanco  County, 
Colorado,  was  timely  filed  and  was 
accompanied  by  all  the  required  rentals 
and  royalties  accruing  from  November  1. 
1987,  the  date  of  termination. 

The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates 
of  $5.00  and  16%  percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  for  the  lease  and  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  estimated  cost  of 
this  Federal  Register  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920,  as  amended, 
(30  U.S.C.  188).  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
the  lease  effective  November  1. 1987, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Questions  concerning  this  notice  may 
be  directed  to  Joan  Gilbert  of  the 
Colorado  State  Office  at  (303)  236-1772. 
Richard  E.  Richards, 

Supervisor.  Oil  &  Gas/Geothermal  Leasing 
Unit 

[FR  Doc.  88-9319  Filed  4-27-88:  8:45  am] 

BiLUNO  COOE  431<KIS-II 


[WY-920-08-4111-15;  W-106460] 

Wyoming;  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Pursuant  to  the  provisions  of  Pub.  L 
97-451,  96  Stat.  2462-2466,  and 
RegulaUon  43  CFR  3108.2-3(a)  and  (b)(1), 
a  petition  for  reinstatement  of  oil  and 
gas  lease  W-106460  for  lands  in  Natrona 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5  per  acre,  or  fraction  thereof. 
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I  $500 


per  year  and  16  2/3  percent, 
respectively. 

The  lessee  has  paid  the  required  I 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Register  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31(d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188],  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-106460  effective  October  1, 
1987,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  dted 
above. 

Patrica  I.  Wattles. 

Acting  Chief,  Leasing  Section. 

(FR  Doc  88-9320  Filed  4-27-88;  8:45  am 

■LLMO  COOC  4310-22-M 


[WY-92(M)«-4111-15;  W-101003] 


Wyoming;  Proposed  Reinstatement  of 
Terminated  (M  and  Gas  Lease 


April  2a  1988. 

Pursuant  to  the  provisions  of  Pub.  L 
97-451,  96  Stat.  2426-2466,  and 
Regulation  43  CFR  3108.2-3(a)  and  (b)(1), 
a  petition  for  reinstatement  of  oil  and 
gas  lease  W-101003  for  lands  in  Weston 
County.  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 


The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $10  per  acre,  or  fraction  thereof, 
per  year  and  not  less  than  16%  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Register  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Biu«au  of  Land  I 

Management  is  proposing  to  reinstate 
lease  W-101003  effective  August  1. 1987, 
subiect  to  the  original  terms  and     l 
conditions  of  the  lease  and  the       ' 
increased  rental  and  royalty  rates  cited 
above. 


Patricia  |.  Wattles, 

Acting  Chief.  Leasing  Section. 

[FR  Doc  88-9321  Filed  4-27-88;  8:45  am 

BIUJNO  COOE  4310-23-M 


[MT-06O-4«30-02} 

Address  Ctiange;  Great  Fails  Resource 
AreaJ;  Montana 

agency:  Lewistown  District,  Bureau  of 
Land  Management,  Interior. 

ACnOM:  Notice  of  change  of  address. 

summary:  The  following  is  the  change 
of  address  for  the  Great  Falls  Resource 
Area:  Bureau  of  Land  Management, 
Great  Falls  Resource  Area,  P.O.  Box 
2865.  812 14th  Street  North.  Great  Falls, 
MT  59403. 

EFFECTfVC  date:  May  15, 196a 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  J.  Burger,  Area  Manager,  Great 
Falls  Resource  Area,  Bureau  of  Land 
Management,  215  Ist  Ave.  North,  P.O. 
Drawer  2865,  Great  Falls,  Montana 
59403,  (406)  727-0503. 
Wayne  Zinne, 
District  Manager. 

Date:  April  21. 19ea 
[FR  Doc  88-9419  Filed  4-27-88;  8:45  am] 

SiUJNO  CODE  4310-ON-« 


(AZ-01(M>7-4212-241 

Realty  Action;  Lease  of  Public  Lands 
for  Airport  Purposes,  Mohave  County, 
AZ 

agency:  Bureau  of  Land  Management 
Interior. 

action:  Notice  of  realty  action;  lease  of 
pubhc  lands  for  airport  purposes  in 
Mohave  county,  Arizona. 

summary:  The  following  described 
public  lands  have  been  found  suitable 
for  lease  to  the  Grend  Canyon  Bar  Ten 
Ranch  for  airport  purposes  under  the 
Act  of  May  24, 1928,  as  amended  (49 
U.S.C.  Appendix  211-213). 

Gila  ft  Salt  River  Meridian 

Beginning  at  a  point  1.38a92  feet  East  of 
the  SW  comer  of  Sec.  14.  T.  33  N..  R.  9  W.. 
Gila  and  Salt  River  Base  &  Meridian:  thence 
N.  4'00'35"  W.  5,590.83  feet;  thence  N. 
85'59'25"  E.  400  feet;  thence  S.  4°00'35"  E. 
1.500  feet;  thence  N.  85°59'25"  E.  200  feet, 
thence  S.  4'00'35"  E.  500  feet;  thence  S. 
85*59'25"  W.  200  feet;  thence  S.  4'00'35"  E. 
3.618.87  feet;  thence  West  400.98  feet  to  point 
of  beginning. 

Containing  approximately  53.78  acres. 

Leasing  these  lands  is  consistent  with 
applicable  Federal  and  county  Itind  use 
plans  and  will  help  serve  public  needs 
for  users  of  Colorado  River  excursions 
and  the 'general  public  for  air 
transportation.  Persons  wishing  to 
obtain  detailed  information  on  the 
action  including  the  terms  and 
conditions  of  the  lease  may  write  the 


Shivwits  Resource  Area  Manager,  225 
North  Bluff,  St.  George,  Utah  84770. 

This  notice  segregates  the  above 
described  public  lands  from  operation  of 
the  pubhc  land  laws,  including  the 
mining  laws.  The  segregative  effect  will 
end  upon  issuance  of  the  lease  or  1  year 
from  the  date  of  this  pubUcation. 
whichever  occurs  first. 

For  a  period  of  45  days  from  the  date 
of  this  pubUcation,  interested  parties 
may  submit  comments  to  the  District 
Manager,  Bureau  of  Land  Management. 
Arizona  Strip  District  Office,  390  North 
3050  East,  St.  George,  UT  84770.  In  the 
absence  of  any  objections,  the  decision 
to  approve  this  realty  action  will 
become  the  Hnal  determination  of  the 
Department  of  the  Interior. 
Raymond  D.  Mapston, 
(Acting)  Arizona  Strip  District  Manager. 
April  21, 1988. 
(FR  Doc.  88-9322  Filed  4-27-88;  8:45  am] 

BILUNQ  CODE  4310-33-11 


[CA-O6O-O8-7122-10MO18;  CA-21583] 

Realty  Action;  Exdiange  of  Public  and 
Private  Lands  In  Los  Angeles  and 
Riverside  Counties,  CA 

agency:  Bureau  of  Land  Management 
Interior. 

action:  Notice  of  realty  action; 
exchange  of  public  and  private  lands, 
CA  21583. 

summary:  The  following  described 
public  lands  in  Los  Angeles  County  have 
been  determined  to  he  suitable  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  October  21, 1976  (43 
U.S.C.  1716): 

San  Beniardino  Meridian,  California 

T.  5  N..  R.  13  W. 

Sec.  7:  Lots  1,  2,  and  5-9  inclusive. 
T.  5  N..  R 14  W. 

Sec  20:  NEV4SEy4 

Sec  21:  SV4NE%,  swy4Nwy4.  r4wy4 
swy4. 

Sec  22:  SWy4NWy4.  NEy4NWy4. 
Containing  389.28  acres,  more  or  less. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  non-federal  lands  in  Riverside 
County  from  The  Nature  Conservancy: 

San  B«nianlino  Meridian  California 
T.  4  S..  R.  8  E. 

Sec  13:  SMSwy4,  SMNwy4Swy4.  Nwy4 
Nwy4Swy4. 

Sec  14:  NWy4NWy4NEy4,  SV^NWy4NEy4, 

N^Nwy4,  swy4Nwy4. 

Containing  280  acres,  more  or  less. 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  exchange  is  to  acquire  a 


portion  of  the  non-federal  lands  within 
the  13,030  acre  preserve  for  the 
Coachella  Valley  fringe-toed  lizard.  The 
lizard  is  federally  listed  as  threatened 
and  State  listed  as  endangered.  The 
Bureau  of  Land  Management's  goal  is  to 
acquire  approximately  6700  acres  of 
private  land  within  the  preserve.  The 
acres  being  acquired  do  not  constitute 
habitat  for  the  lizard,  but  provide  a  sand 
source  required.for  the  continuing 
production  of  active  sand  dune  areas 
that  are  critical  habitat  for  the  lizard. 
Other  State  and  Federal  agencies  will 
acquire  the  remainig  portions  of  the 
preserve.  The  public  interest  will  be 
well  served  by  completing  this 
exchange. 

The  values  of  the  lands  to  be 
exchanged  are  approximately  equal;  full 
equalization  of  values  will  be  achieved 
through  acreage  adjustment,  or  by  cash 
payment  in  an  amount  not  to  exceed 
25%  of  the  value  of  the  lands  being 
transferred  out  of  federal  ownership. 

Lands  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
following  reservations: 

1.  A  reservation  of  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States,  under  the  Act  of  August 
30, 1890  (43  U.S.C.  945). 

2.  Those  rights  for  an  electric 
transmission  line  and  access  road 
granted  by  the  United  Slates  to  the  City 
of  Los  Angeles,  Department  of  Water 
and  Power,  its  successors  or  assigns, 
under  the  Act  of  October  21, 1976  (43 
U.S.C.  1761):  Grant  No.  CA-4950. 

3.  Those  rights  for  a  television 
antenna  granted  by  the  United  States  to 
Cable  Vision,  Inc.,  its  sucpessors  or 
assigns,  under  the  Act  of  March  4, 1911 
(43  U.S.C.  961):  Grant  No.  LA-0159998. 
Affects  only  section  21. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  from  operation  of  the  public  land 
laws  and  the  mining  law,  except  for 
mineral  leasing.  The  segregative  effect 
will  end  upon  issuance  of  patent  or  two 
years  from  the  date  of  publication, 
whichever  occurs  first. 

For  detailed  information  concerning 
this  exchange,  including  the 
environmental  assessment  and  land 
report,  contact  John  Sullivan,  BLM  Indio 
Resource  Area  Office,  (619)  323-4421. 

For  a  period  of  45  days  after 
publication  of  this  Notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager, 
California  Desert  District,  1695  Spruce 
Street,  Riverside,  California  92507.  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director,  who  may  vacate  or 
modify  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of 


any  adverse  comments,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Date:  April  19. 1988. 
H.W.  Riedken 
Acting  District  Manager. 
[FR  Doc  88-9323  Filed  4-27-88;  8:45  am] 

BtLUNQ  CODE  43tO-40-M 

[MT-930-08-4212-13;  MTM  706471 

Conveyance  of  Put>lic  Land  in  Powell, 
Lewis  and  Clark,  and  Broadwater 
Counties;  MT 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  This  notice  informs  the  public 
and  interested  state  and  local 
government  officials  of  the  completion 
of  a  land  exchange  and  issuance  of  the 
conveyance  documents.  The  land 
acquired  in  the  exchange  has  high 
recreation  and  historic  value,  and  is 
located  in  the  Garnet  Ghost  Town  area. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  H.  Croteau,  BLM  Montana  State 
Office,  P.O.  Box  36800,  Billings,  Montana 
59107,  406-657-6082. 
SUPPLEMENTARY  INFORMATION: 

1.  Notice  is  hereby  given  that  pursuant 
to  section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C. 
1716),  the  following  described  lands 
were  transferred  to  the  parties  shown: 

Principal  Meridian,  Montana 

Donald  R.  Bedc: 
T.  9N..  R.  11  W.. 

Sec  14.  NWy4NWy4. 

Lawrence  L  Beck  &  Marjorie  D.  Beck  as 
tenants  in  common: 

T.  10  N..  R.  9  W., 

Sec.  25,  S^NWy4,  W>^SWy4. 

Patricia  G.  Hansen  &  James  I.  Hansen. 
Husband  &  Wife.  &  John  T.  Lingenfelter: 
T.  9  N..  R.  11  W., 

Sec24.SWy4SWy4. 

X-Diamond  Bar  Ranch.  Inc.: 
T.  10  N..  R.  14  W., 

Sec28.swy4swy4. 

Joseph  P.  McGillis  &  Michael  G.  McCillis: 
T.  9  N..  R.  10  W., 

Sec28.WV4W^4. 

WiUiam  L  Mcintosh  &  Jill  M.  Mcintosh: 
T.  10  N.,  R.  8  W., 

Sec.  2.  SWy4SEy4. 

RV  Ranch  Company: 
T.  9  N..  R.  6  W.. 

Sec.  B,  NEy4NEV4. 

Martin  J.  Settle  &  Adeline  M.  Settle: 
T.  12  N..  R.  5  W.. 

Sec.  27.  swy4swy4.  s%SEy4SE%. 

Charles  G.  Baum  &  Harry  C.  Baum: 


T.9N..  R.l  W., 

Sec.  34,  SEy4SE%. 

Edna  R.  Schatz: 
T.  11  N.,  R.  5  W., 

Sec  28.  lot  5. 

John  J.  Lyndes: 
T.  11  N.,  R.  4  W., 

Sec  22.  lot  1. 

Robert  G.  Hawe  &  Marilyn  June  Miller 
A  %  interest  in  the  following  described  land: 
T.  12  N..  R.  14  W.. 

Sec  3,  Tract  1  of  the  Homestake  Lode 
mining  claim,  M.S.  6970. 

Total  acreage  patented— 685.75  acres  plus 
a  %  interest  in  2.891  acres. 

2.  In  exchange  for  the  above  lands,  the 
United  States  acquired  the  following 
described  lands: 

Principal  Meridian.  Montana 

T.  12  and  13  N.,  R.  14  W.. 

M.S.  6971  (Sierra  Lode); 

M.S.  6972  (Forest  Lode); 

M.S.  6973  (Cleveland  Lode): 

M.S.  6974  (Austin  Lode): 

M.S.  6975  (Gold  King  Lode); 

M.S.  6970  (Homestake  Lode)  Less  and 
Except  A  2.891  acre  tract  in  the 
soutliwest  comer,  described  as  Tract  1. 

Aggregating  77.919  acres,  more  or  less. 
James  Binando, 

Acting  Deputy  State  Director,  Division  of 
Lands  and  Renewable  Resources. 
April  20. 1988. 

[FR  Doc.  88-^17  Filed  4-27-88;  8:45.am] 
B4LUN0  COOE  431<H)tMI 


(WY-030-08-4212-14;  W-S1328] 

Realty  Action;  Sale  of  Public  Land; 
Wyoming 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  or  realty  action, 

rescheduling  of  competitive  sale  of 

pubUc  land  in  Laramie  County. 

summary:  The  Bureau  of  Land 
Management  has  reappraised  and  is 
reoffering  the  following  described  public 
land  for  sale  pursuant  to  section  203  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976, 43  U.S.C.  1713 
(1982).  The  land  was  originally  offered 
for  sale  by  Notice  of  Realty  action  W- 
81328  published  September  24, 1985.  in 
the  Federal  Register  (50  FR  38717): 

Sixth  Principal  Meridian 

Parcel  No.  1:  W-81328  A 
Tl4N..R.e9W.. 

Sec.  4.  lot  3. 
Acreage;  38.90 

Appraised  Fair  Market  Value:  $5,386 
Parcel  No.  2:  W-81328  B 
T.  14  N.,  R.  69  W., 

Sec  4.  lot  2. 
Acreage:  38.97 
Appraised  Fair  Market  Value:  $5,260 
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Parcel  No.  3:  W-«1328  C 
T.  14  N..  R.  09  W.. 

Sec.  4.  lot  1. 
Acreage:  38.98 

Appraised  Fair  Market  Value:  $5,262 
Parcel  No.  4:  W-81328  D 
T.  14  N.,  R.  e9W.. 

Sec.  4.SE1/4/NE1/4. 
Acreage:  40.00 
Appraised  Fair  Market  Value:  $5,400 

FOR  FURTHER  INFORMATION  CONTACT: 

Mick  Kaser.  Rawlins  District  OfTice. 
Bureau  of  Land  Management.  1300  Third 
Street.  P.O.  Box  670.  Rawlins.  Wyoming 
82301,  307-324-7171. 
SUPPUEMENTARY  INFORMATION:  The 

above  described  parcels  are  unimproved 
rangeland  located  approximately  twenty 
miles  west  of  Cheyenne.  Wyoming,  and 
adjacent  to  Table  Mountain  Estates,  a 
rural  residential  development.  The 
parcels  are  surrounded  by  private 
grazing  lands  and  rural  homesites. 
Disposal  of  the  land  is  consistent  with 
the  Bureau's  land  use  plan  for  the  area. 

Publication  of  this  notice  in  the 
Federal  Register  shall  segregate  the 
above  described  land  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws.  The 
segregative  effect  shall  terminate  upon 
conveyance  of  the  land,  upon 
publication  of  a  notice  of  termination  of 
the  segregation  in  the  Federal  Register, 
or  270  days  from  the  date  of  publication 
of  this  notice. 

Conveyance  of  the  above  land  will  be 
subject  to: 

1.  Reservation  of  a  right-of-way  for 
ditches  or  canals  pursuant  to  the  Act  of 
August  30. 1890; 

2.  Reservation  of  all  minerals  to  the 
United  States: 

3.  W-40660.  an  80-foot  right-of-way  for 
Laramie  County  Road  109.  (Parcel  1 
only) 

4.  W-77432.  an  oil  and  gas  lease.  (All 
parcels] 

5.  W-88934.  a  40-foot  right-of-way 
reserved  for  public  access  and  use  of  the 
people  of  the  United  Sates.  (All  parcels) 

6.  W-89121.  a  25-foot  right-of-way  for 
an  access  road.  (Parcel  1  only) 

7.  W-686482.  a  40-foot  right-of-way  for 
an  access  road.  (Parcels  1  and  2) 

a  W-079242  and  C-06360S.  a  215-foot 
right-of-way  reserved  for  the 
Department  of  Energy — Western  Area 
Power  Administration — 2  powerlines. 
(Parcels  1.  2.  and  4) 

9.  A  road  dedicated  to  use  by  the 
general  public  as  shown  on  plat  of 
survey  entiUed  Exhibit  A,  approved  1/ 
18/85  and  recorded  in  Laramie  County. 
(Parcels  1.  2,  3  and  4) 

Qualified  Bidders 

Bidders  must  be  U.S.  citizens,  18  years 
of  age  or  over,  a  State  or  a  State 


instnmientality  authorized  to  hold 
property,  or,  in  the  case  of  corporations, 
authorized  to  own  real  estate  in 
Wyoming.  High  bidders  will  be  required 
to  furnish  proof  of  bidder  qualifications. 

Bidding  Procedures 

Sealed  bids  must  be  mailed  or 
delivered  to  the  Rawlins  District  Office, 
1300  Third  Street.  P.O.  Box  670.  Rawlins, 
Wyoming  82301,  before  10:00  a.m.  on 
June  15, 1988.  Each  bid  must  be 
accompanied  by  a  certified  check,  postal 
money  order,  bank  draft  or  cashier's 
check,  made  payable  to  the  Bureau  of 
Land  Management  for  not  less  than  20 
percent  of  the  amoimt  of  the  bid.  Bids 
must  be  enclosed  in  a  sealed  envelope 
marked  in  the  lower  left-hand  comer  as 
follows:  "  Public  Sale  bid.  Serial  No.  W- 
81328.  Parcel  No.        ".  Bids  will  not  be 
accepted  for  less  than  the  appraised  fair 
market  value  listed  for  each  parcel. 

If  two  or  more  envelopes  are  received, 
each  containing  acceptable  bids  of  the 
same  amount  for  the  same  parcel,  the 
highest  qualifying  bid  shall  be 
determined  by  supplemental  sealed 
bidding. 

The  highest  qualified  bidder  will  be 
notified  in  writing  and  will  be  required 
to  submit  the  remainder  of  the  amount 
bid  within  180  days  from  the  date  of 
sale.  Failure  to  submit  the  full  bid  price 
within  180  days  shall  result  in  rejection 
of  the  bid  and  forfeiture  of  the  bid 
deposit  All  unsiHxessful  bids  will  be 
returned. 

~   Any  unsold  parcels  shall  be  available 
for  purchase  the  second  Wednesday  of 
each  month,  beginning  July  13, 1988,  on  a 
first-come,  first-served  basis,  until  sold 
or  withdrawn  from  sale. 
Michael  |.  Karbs, 
Associate  District  Manager. 
April  22. 1968. 
(FR  Doc.  86-9316  Filed  4-27-88: 8:45  am] 

BILUNQ  CODE  4310-22-M 

[CO-942-08-4520-12] 

Colorado;  Filing  of  Plats  of  Survey 

April  18, 1988. 

The  plats  of  survey  of  the  following 
described  land,  will  be  officially  filed  in 
the  Colorado  State  Office,  Bureau  of 
Land  Management  Lakewood, 
Colorado,  effective  10:00  a.m.,  April  18. 
1988. 

The  plat  (in  14  sheets)  representing 
the  dependent  resurvey  of  portions  of 
the  subdivisional  lines  and  certain 
mineral  surveys  and  the  survey  of  the 
subdivision  on  sections  7, 17.  and  18,  T. 
3  S..  R.  72  W..  Sixth  Principal  Meridian. 
Colorado,  Group  No.  680,  was  accepted 
April  6, 1988. 


The  plat  representing  the  dependent 
resurvey  of  a  portion  of  certain  mineral 
surveys  and  certain  mineral  segregation 
surveys  in  sections  27  and  34.  T.  3  S.,  R. 
74  W..  Sixth  Principal  Meridian. 
Colorado,  Group  No.  695.  was  accepted 
April  4. 1988. 

Iliese  surveys  were  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

All  inquiries  about  this  land  should  be 
sent  to  the  Colorado  State  Office. 
Bureau  of  Land  Management  2850 
Youngfield  Street  Lakewood,  Colorado, 
80215. 

Darryl  A.  Wilaoa. 

Acting  Chief,  Cadastral  Surveyor  for 
Colorado. 
[FR  Doc  86-9325  Filed  4-27-68: 6:45  am] 

BIUMOCOOE  4310^»-M 


[MT-940-(»-4520-11| 

Montana;  Land  Resource  Management 

agency:  Bureau  of  Land  Management 
Montana  State  Office.  Interior. 
ACTION:  Notice  of  filing  of  plats  survey. 

SUMMARY:  Plats  of  survey  of  the  lands 
described  below  accepted  March  31, 

1988.  will  be  officially  filed  in  the 
Montana  State  Office  effective  10  a.m. 
on  June  2, 1988. 

Fifth  Principal  Meridian.  South  Dakota 
T.  107  N..  R.  72  W. 

The  plat  in  four  sheets,  represents  the 
dependent  resurvey  of  the  south 
boundary  and  portions  of  the  west 
boundary  and  subdivisional  lines;  and 
the  survey  of  the  subdivision  of  sections 
27.  28.  29.  30.  31.  34.  and  35,  and  the  Lake 
Sharpe  Reservoir  botmdary.  Township 
107  North.  Range  72  West,  Fifth 
Principal  Meridian,  South  Dakota.  The 
areas  described  are  in  Lyman  and 
Buffalo  counties. 

Fifth  Principal  Meridian.  South  Dakota 
T.  106  N..  R.  73  W. 

The  plat,  in  six  sheets,  represents  the 
dependent  resurvey  of  portions  of  the 
south  boundary  and  subdivisional  lines; 
and  the  survey  of  the  subdivision  of 
certain  sections  and  the  Lake  Sharpe 
Reservoir  boundary.  Township  108 
North,  Range  73  West  Rfth  Principal 
Meridian,  South  Dakota.  The  areas 
described  are  in  Hughes,  Buffalo,  and 
Lyman  counties. 

Fifth  Principal  Meridian.  South  OakoU 
T.  108  N..  Range  74  W. 

The  plat  represents  the  dependent 
resurvey  of  a  portion  of  the  east 
boundary  (Tenth  Guide  Meridian)  and  a 
portion  of  the  subdivisional  lines;  and 


the  survey  of  the  subdivision  of  sections 
1,  2. 11,  and  12,  and  the  Lake  Sharpe 
Reservoir  boundary.  Township  108 
North,  Range  74  West,  Fifth  Principal 
Meridian,  South  Dakota.  The  areas 
described  are  in  Lyman  and  Hughes 
counties. 

Fifth  Principal  Meridian,  South  Dakota 

T.  106  N.,  R.  74  W. 

The  plat  in  two  sheets,  represents  the 
dependent  resurvey  of  portions  of  the 
south  boundary  and  subdivisional  lines, 
and  the  subdivision  of  sections  30,  32, 
and  33;  and  the  survey  of  the 
subdivision  of  sections  30,  32,  and  33, 
and  the  Lake  Sharpe  Reservoir 
boundary.  Township  108  North,  Range 
74  West,  Fifth  Principal  Meridian,  South 
Dakota.  The  areas  described  are  in 
Lyman  and  Hughes  counties. 

Fifth  Principal  Meridian,  South  Dakota 
1. 109  N..  R.  73  W. 

The  plat  represents  the  dependent 
resurvey  of  a  portion  of  the  Second 
Standard  Parallel  North  through  Ranges 
73  and  74  West,  and  a  portion  of  the 
subdivisional  lines:  and  the  survey  of 
thfc  subdivision  of  sections  32  and  33. 
and  the  Lake  Sharpe  Reservoir 
boundary.  Township  109  North,  Range 
73  West,  Fifth  Principal  Meridian,  South 
Dakota.  The  areas  described  are  in 
Hyde,  Buffalo,  and  Lyman  counties. 

These  surveys  were  executed  at  the 
request  of  the  District  Engineer,  Omaha 
District  U.S.  Army  Corps  of  Engineers. 

Fifth  Principal  Meridian,  South  Dakota 

T.  106  N..  R.  72  W. 

The  plat  represents  the  dependent 
resurvey  of  a  portion  of  the  west 
boundary  and  a  portion  of  the 
subdivisions]  lines;  and  the  survey  of 
the  subdivision  of  section  18,  Township 
106  North.  Range  72  West,  Fifth 
Principal  Meridian,  South  Dakota.  The 
area  described  is  in  Lyman  county. 

Fifth  Principal  Meridian,  South  Dakota 
T.  106  N..  R.  73  W. 

The  plat  represents  the  dependent 
resurvey  of  a  portion  of  the  south 
boundary  of  the  Lower  Brule  Indian 
Reservation  and  a  portion  of  the 
subdivisional  lines;  and  the  survey  of 
the  subdivision  of  section  6,  Township 
106  North.  Range  73  West,  Fifth 
Principal  Meridian,  South  Dakota.  The 
area  described  is  in  Lyman  county. 

Fifth  Principal  Meridian,  South  Dakota 
T.  106  N.,  R.  74  W. 

The  plat  represents  the  dependent 
resurvey  of  a  portion  of  the  east 
boundary  (Tenth  Guide  Meridian),  the 
north  boundary,  a  portion  of  the  south 
boimdary  of  the  Lower  Brule  Indian 


Reservation,  and  a  portion  of  the 
subdivisional  lines;  and  the  survey  of 
the  subdivision  of  sections  1,  3, 4,  and  5. 
Township  106  North,  Range  74  West. 
Fifth  Principal  Meridian.  South  Dakota. 
The  area  described  is  in  Lyman  county. 

Fifth  Principal  Meridian,  South  Dakota 
T.  107  N..  R.  74  W. 

The  plat,  in  three  sheets,  represents 
the  dependent  resurvey  of  a  portion  of 
the  west  boundary  and  a  portion  of  the 
subdivisional  lines;  and  the  survey  of 
the  subdivision  of  certain  sections. 
Township  107  North,  Range  74  West, 
Fifth  Principal  Meridian,  South  Dakota. 
The  area  described  is  in  Lyman  County. 

Fifth  Principal  Meridian,  South  Dakota 
T.  107  N..  R.  75  W. 

The  plat  in  two  sheets,  represents  the 
dependent  resurvey  of  a  portion  of  the 
south  boundary  and  a  portion  of  the 
subdivisional  lines;  and  the  survey  of 
the  subdivision  of  certain  sections. 
Township  107  North,  Range  75  West, 
Fifth  Principal  Meridian,  South  Dakota. 
The  area  described  is  in  Lyman  County. 

These  surveys  were  executed  at  the 
request  of  the  Area  Director,  Bureau  of 
Indian  Affairs,  Aberdeen  Area  Office. 

Fifth  Principal  Meridian.  South  Dakota 
T.  107  N..  R.  73  W. 

The  plat  represents  the  dependent 
resurvey  of  a  portion  of  west  boundary 
(Tenth  Guide  Meridian),  a  portion  of  the 
south  boundary,  and  a  portion  of  the 
subdivisional  lines;  and  the  survey  of 
the  subdivision  of  sections  30.  31.  and 
33.  Township  107  North.  Range  73  West, 
Fifth  Principal  Meridian,  South  Dakota. 
The  areas  described  are  in  Hughes, 
Lyman,  and  Buffalo  Counties. 

Fifth  Principal  Meridian,  South  Dakota 

T.  107  N.,  R.  73  W. 

The  plat,  in  four  sheets,  represents  the 
dependent  resurvey  of  a  portion  of  the 
subdivisional  lines  and  the  subdivision 
of  sections  15,  22, 23,  and  24;  and  the 
siUT^ey  of  the  subdivision  of  sections  4, 
5,  7,  8, 15,  22,  23,  24,  and  25,  and  the  Lake 
Sharpe  Reservoir  boundary,  Township 
107  North,  Range  73  West,  Fifth 
Principal  Meridian,  South  Dakota.  The 
a^eas  described  are  in  Hughes,  Lyman, 
and  Buffalo  Counties. 

Fifth  Principal  Meridian,  South  Dakota 

T.  107  N..  R.  74  W. 

The  plat  in  three  sheets,  represents 
the  dependent  resurvey  of  portions  of 
the  east  boundary  (Tenth  Guide 
Meridian)  and  subdivisional  lines,  and 
the  subdivision  of  sections  5  and  8;  and 
the  survey  of  the  subdivision  of  sections 
5.  8,  9, 11, 12, 16,  and  17,  and  the  Lake 
Sharpe  Reservoir  boundary.  Township 
107  North,  Range  74  West.  Fifth 


Principal  Meridian.  South  Dakota.  The 
area  described  is  in  Lyman  County. 

These  surveys  were  executed  at  the 
request  of  the  District  Engineer.  Omaha 
District.  U.S.  Army  Corps  of  Engineers 
and  the  Area  Director.  Bureau  of  Indian 
Affairs,  Aberdeen  Area  Office. 

These  plats  of  survey  of  T.  107  N.,  R., 
72  W.;  T.  108  N.,  R.  73  W.;  T.  108  N.,  R.  74 
W.;  T.  108  N.  R.  74  W.;  T.  109  N.,  R.  73 
W.;  T.  106  N..  R.  72  W.;  T.  106  N..  R.  74 
W.;  T.  107  N..  R.  74  W.;  T.  107  N..  R.  75 
W.;  T.  107  N,  R.  73  W.;  T.  107  N.,  R.  73 
W.;  T.  107  N.,  R.  74  W.;  Fifth  Principal 
Meridian,  South  Dakota,  will  remain  in 
the  open  file.  If  protest(s]  against  any  of 
these  surveys,  as  shown  on  these  plats, 
are  received  prior  to  the  date  of  official 
filing,  the  filing  will  be  stayed  pending 
consideration  of  the  protest(s].  These 
particular  plat(s)  will  not  be  offically 
filed  until  the  day  after  all  protests  have 
been  dismissed  or  accepted  and  become 
final  or  appeals  from  dismissal  affirmed. 
EFFECTIVE  DATE:  June  2, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management.  222  North 
32nd  Street.  P.O.  Box  36800.  Billings. 
Montana  59107. 
Ray  Brubaker, 
Acting  State  Director. 

Dated:  April  16. 1988. 
[FR  Doc.  66-9326  Filed  4-27-68:  8:45  am) 
BlUmO  COOC  4310-ON-M 


[MT-930-08-4220-10;  SDM  20500] 

Partial  Termination  of  Proposed 
Withdrawal  and  Opening  of  Land; 
Supplemental  Notice  and  Opportunity 
for  PutHic  Meeting;  South  Dakota 

agency:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice;  opening  order. 

summary:  This  notice  terminates  the 
segregative  effect  of  a  proposed 
withdrawal  requested  by  the 
Department  of  Agriculture  on  103.26 
acres  of  national  forest  land  which  is 
being  opened  to  mineral  location  and 
entry  under  the  mining  laws.  It  also 
offers  an  opportunity  for  comments  and 
a  public  meeting  in  connection  with  50 
acres  of  land  remaining  in  the  proposal. 
The  segregation  from  mineral  location 
and  entry  under  the  mining  laws 
continues  for  that  land,  but  it  remains 
open  to  mineral  leasing. 

DATES:  The  opening  is  effective  May  31. 
1988.  Comments  and  requests  for  the 
public  meeting  must  be  submitted  by 
June  27. 1988. 

ADDRESS:  Comments  and  meeting 
requests  should  be  sent  to  the  Montana 
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State  Director,  BLM.  P.O.  Box  3680a 
Billings,  Montana  59107.  j 

FOR  FURTHEIi  INFOIUIATKMi  CONTACR 

James  Binando,  BLM  Montana  State 
OfHce.  P.O.  Box  36800,  Billings.  Montana 
59107,  406-657-6090. 
SUPPLEMENTARY  INFORMATION:  The 
notice  of  proposed  withdrawal  was 
published  in  the  Federal  Register  on 
February  5. 1972  (37  FR  279»-2794). 
Additional  notices  involving  application 
termination  and  an  opportimity  for  a 
public  hearing  were  published  in  the 
Federal  Register  on  August  1, 1979  (44 
FR  45268)  and  February  19, 1986  (51  FR 
6043).  The  purjxtse  of  the  proposed 
withdrawal  is  to  protect  a  developed 
picnic  ground  and  a  recreation  site.  The 
protection  is  no  longer  needed  for  the 
recreation  site. 

1.  The  segregative  effect  is  hereby 
terminated  as  to  the  following  described 
land: 

Black  HiUs  Meridian 

Black  Hills  National  Forest 

Mt.  Roosevelt  Recreation  Site 
T.  5  N..  R.  3E.. 
Sec.  16,  tots  1,  3,  4.  SWV4SEV«NEV4. 
WMiNWy4SEV4SE'/4,  and  NEy4SWViS 
Ey4. 

Containing  103.26  acres  in  Lawrence 
County. 

2.  The  segregation  from  mineral 
location  and  entry  under  the  mining 
laws  is  continued  for  the  following 
described  land: 

Black  HUb  Meridian 

Steam  Boat  Rock  Picnic  Site 
T.  2  N.,  R.  5  E. 

Sec.  1.  S%NWV4SWy4,  N%SWy4SW4'4. 
and  NWy4SEy4SWy4. 

Containing  50  acres  in  Lawrence  County. 

3.  At  9  a.m.  on  May  31, 1988,  the  land 
described  in  paragraph  1  will  be  opened 
to  location  and  entry  under  the  United 
States  mining  laws.  Appropriation  of 
any  of  the  land  described  in  this  order 
under  the  general  mining  laws  prioi;  to 
the  date  and  time  of  restoration  is 
unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  38, 
shall  vest  no  rights  against  the  United 
States.  Acts  required  to  establish  a 
location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

4.  For  a  period  of  60  days  from  April 
28, 1988.  all  persons  who  wish  to  submit 
comments,  suggestions,  or  objections  in 
connection  with  the  proposed 


withdrawal  may  present  their  views  in 
writing  to  the  Montana  State  Driector. 
BLM. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  State  Director 
within  60  days  from  the  date  of 
pubUcation  of  this  notice.  Upon 
determination  by  the  State  Director  that 
a  public  meeting  will  be  held,  a  notice  of 
time  and  place  will  be  published  in  the 
Federal  Register  at  least  30  days  before 
the  schedule  date  of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Subpart  2300. 

5.  The  National  Forest  system  lands 
described  in  paragraph  2  will  continue 
to  be  segregated  as  specified  until 
October  20, 1991,  unless  the  application  , 
is  denied  or  canceled  or  the  withdrawal 
is  approved  prior  to  that  date. 
James  Binando 
Acting  State  Director. 
April  la  1988. 

[FR  Doc.  88-9327  Filed  4-27-88;  8:45  am] 
BILUNG  CO06  4310-ON-M 


[  WY-93(MW-4220-1 1;  WYW  2796,  WYW 
2797,  WYW  32093.  WYW  71385,  WYW 
71386,  WYW  71391.  WYW  71414.  WYW 
71891,  WYW  71895] 

Proposed  Continuation  of 
WIttidrawals;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 
Interior. 
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action:  Notice. 


SUMMARY:  This  notice  will  vacate  and 
replace  the  notice  of  proposed 
continuation  that  was  published  in  49 
FR  45497-45498,  on  November  16, 1984. 
The  Bureau  of  Reclamation  proposes 
to  continue  the  existing  withdrawals  on 
-16.398.94  acres  of  land  at  the  Pathfinder 
Reservoir,  for  an  additional  100  years. 
The  remaining  acreage  in  the  existing 
withdrawals  will  be  relinquished.  The 
lands  remain  closed  to  mining,  with  the 
exception  of  120  acres,  which  were 
opened  to  mineral  location  in  1941.  All 
of  the  lands,  with  the  exception  of  those 
within  the  National  Wildlife  Refuge 
withdrawal,  have  been  and  will  remain 
open  to  mineral  leasing. 

date:  Comments  should  be  received  by 
July  2/.  1988. 

ADDRESS:  Comments  should  be  sent  to 
the  Wyoming  State  Director,  BLM.  2515 
Warren  Avenue.  P.O.  Box  1828, 
Cheyeime.  Wyoming  82003. 


FOR  FURTHER  INFORMATION  CONTACT 
Tamara  Gertsch.  BLM  Wyoming  State 
Office.  307-772-2072. 

SUPPLEMENTARY  MFORMATION:  The 

Bureau  of  Reclamation  proposes  that 
parts  of  existing  Secretarial  Orders  of 
September  21, 1903,  January  27, 1904, 
October  10. 1905,  January  20, 1932,  June 
25, 1940,  and  Public  Land  Order  No.  5286 
dated  October  11. 1972.  be  continued  for 
a  period  of  100  years  pursuant  to  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  90  Stat.  2751, 
43  U.S.C.  1714.  The  majority  of  the  lands 
proposed  for  continuation  are  those 
lands  that  lie  at  or  below  the  elevation 
of  5,850.1  feet  in  the  following  described 
subdivisions: 

Sixth  Principal  Meridian 

T.  26  N.,  R.  84  W.. 

Sec.  4.  loU  3,  4.  SV<iNWV4.  WHSWy4: 

Sec.  5,  lots  1,  2,  SM!NEy4,  SEy4NWy4.  SEy4: 

Sec.  8.  NEy4NEy4; 

Sec  9,  WV4NWV4,  SEy4NWy4. 
T.  27  N.,  R.  84  W.. 

Sec.  4,  EViSWV4; 

Sec.  5,  lots  2. 4: 

Sec.  6.  lots  1-3.  5,  SWy4NEy4,  SEy4NWy4, 
EV4SWy4.  SEy4: 

Sec.  8,  NWy4NWy4: 

Sec.aNEy4NWy4: 

Sea  28.  SWy4: 

Sec.  29.  NV4,  N%SWy4,  SEy4SWy4.  SEy4i 

Sec.  30.  NEy4,  NEy4NWy4.  N%SEy4: 

Sec.  32,  EV4,  NEy4NWy4: 

Sec.  33,  W%. 
T.  28  N.  R.  84  W. 

Sec  4.  lots  2-«,'swy4NEy4,  SV4NWy4.  SVt: 

Sec.  5.  lots  1-4.  SV4NV4,  NV4SWy4, 
SEV4SWy4,  SEy4; 

Sec.  6,  lots  1-3,  5-7,  SViNEy4.  SEy4NWy4. 

EV4Swy4,  wviSEy4,  NEy4SEy4: 

Sec.  7.  loU  1-1  SWy4NEy4,  EViWya, 

WV4SEy4: 
Sec.  8.  NEy4.  NViNWy4,  SEy4NWy4, 

SEy4SEy4: 
Sec.  9.  all: 
Sec  10,  SWVli; 
Sec  15,  WV4NWy4,  SWy4: 
Sec  16,  N'/t.  NV^SWy4,  SEy4SWy4,  SEy*; 
Sec  17,  NEy4.  SWy4; 

Secl8,lotsl-2.NWy4NEy4,  EV4NWy4:       ' 
Sec  19.  EV<iNEy4.  EV4SWy4,  WV4SEy4: 
Sec  20,  SEy4NEV4,  NWVtNV/Vt.  EV4SWy4, 

SEy4; 
Sec.  21,  N%,  NViSWy4,  SEy4SWy4, 

WViSEy4: 
Sec28,WV4: 
Sec.  29.  NV^.  SEV^; 
Sec  3a  lots  1-2.  NEV4NWK: 
Sec  31,  SEViSEVi: 
Sec32.ElA,SW%: 
Sec  33,  NWy4,  WV4SW%. 
T.  29  N.,  R.  84  W., 
Sec5,SV^NW%,SVi; 
Sec.  6,  lots  5-7,  SV^NEy4,  SE%NWy4. 

SEy4SWy4.  SE%: 
Sec.  7,  NEy4,  NE%NW%.  NV4SE%: 
Sec.B,NVt,NEV*SE¥»; 
Sec.  9.  WV^NEWi,  NW%,  SV4; 
Secl6.WV^EM,WVi: 
Sec  17,  SEy4NE%,  EMSEy4; 
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Sec  19.  SE%SEV4: 

Sec  2a  NE%NEV4.  SVU4EV4.  SEVU>IW)4. 

S^- 
Sec  21,  WH,  SW%SE%; 
Sec  22.  SV4NEy4,  SViSW%.  SEy4: 
Sec  23.  SWy4NEV4,  WV4WV4SE%NEVi. 

SV4NW%.  SW%.  WV4SEy4.  WVkEViS 

EV4; 
Sec  28,  NV4,  NWy4SW%,  SWViSEy4; 
Sec.  27,  NV4,  SWy4,  NV4SEy4,  SWy4SEy4; 
Sec  28,  EV4,  NV4NWy4,  SEy4NWy4, 

NEy4Swy4,  sv4swy4: 

Sec  29.  WMNEW.  WVk.  SEV^: 
Sec  30,  NEy4NEy4: 
Sec  31.  EV^EV^; 

Sec  33,  N%,  SWy4,  WViSEy4; 
Sec  34,  NW,  SWV^: 

Sec  35,  NMtNEy4.  NE14NWM.  SMNWV4; 
Sec  36,  WV4NWy4,  WViSWV4. 
T.  28  N.,  R.  85  W.. 
Sec  1,  SEy4NEy4,  S%SWV4,  SEW, 
Sec  11,  EV4NWy4; 
Sec.  12.  NW.  SW%.  NWMSEM; 
Sec  13,  SEV4NEy4.  NWy4NW%: 
Sec  14.  E%NEy4.  SWy4NEy4,  SEy4; 
Sec.  23.  NEy4.  NV<!SEy4.  SEy4SEy4; 

Sec  25,  NEy4.  NEy4Nwy4. 

T.  29  N.,  R.  65  W.. 

Sec  1,  SEy4NEy4,  SVi; 

Sec.  2,  NWS%: 

Sec.  3,  NV^SVfc; 

Sec.  4,  tots  1-Z  SW, 

Sec  5,  lot  3.  SEV4NWV4.  NV^Vi: 

Sec  12.  NWy4NE%.  NW%.  NV4SW%. 
T.  30  N.,  R.  85  W., 

Sec  i&,  SV4SWy4: 

Sec  27.  S%NEV4,  NV4SEV4.  SEy4SEV4: 

Sec.  32.  EyiSEy4; 

Sec  33.  SV4SWy4,  SE%; 

Sec.  34.  EV^NW^,  NEV^NEK; 

Sec  35.  NVi; 

Sec.  36,  aU. 
T.  29  N.,  R.  86  W.. 

Sec  12,  E^NE^. 

The  area  described  aggregates  15,368M 
acres  in  Carbon  and  Natrona  Counties. 

The  remaining  land  to  be  continued  at 
all  elevations  contains  the  site 
administered  by  the  Wyoming  Game 
and  Fish  Commission,  and  the  Bureau  of 
Reclamation's  operations  area.  The  land 
is  described  as  follows: 

Sixth  Principal  Meridian 
T.  28  N.,  R.  84  W., 

Sec  9.  SEy4.  NV4SWy4; 

SeciaWV4SW. 
T.  29  N.,  R.  64  W., 

Sec  13,  SW%SWy4; 

Sec  14.  SV^SV^ 

Sec  23,  NHNEyi.  NEy4NWV4,  E%EV^SEi4. 
EV4SEV4NEV4.  EV4WV4SEy4NEy4; 

Sec  24,  WV4NWV4.  SEy4NWy».  SW%. 

swv^SEy4. 

The  area  described  aggregates  1.030  acres 
in  Carbon  and  Natrona  Counties. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Patiifinder  Reservoir.  North 
Platte  Project.  The  withdrawal 
segregates  the  land  from  operation  of 
the  public  land  laws  generally,  including 
the  mining  laws,  but  not  the  mineral 
leasing  laws.  No  change  is  proposed  in 


the  purpose  or  segregative  effect  of  the 
withdrawal 

For  a  period  of  90  days  from  date  of 
publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
coimection  with  the  proposed 
withdrawal  continuations,  may  present 
their  views  in  writing  to  the  Chief. 
Branch  of  Land  Resources,  in  the 
Wyoming  State  Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  potential  demand 
for  the  land  and  its  resources.  A  report 
will  also  be  prepared  for  consideration 
by  the  Secretary  of  the  Interior,  the 
President,  and  Congress,  who  will 
determine  whether  or  not  the 
withdrawal  will  be  continued,  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawals  will  continue 
until  such  final  determination  is  made. 
April  20. 1968. 
Mariyo  V.  JoDea. 
Associate  State  Director. 
[FR  Doc.  68-9328  Filed  4-27-86;  8:45  am] 

MUINO  CODE  4310-22-M 


[WY-930-08-4220-10:  W-97431] 

Proposed  Withdrawal  and  Opportunity 
for  PuMic  Meeting;  ¥fyoniing 

AOENCy:  Bureau  of  Land  Management. 
Interior. 

action:  Notice. 

summary:  The  Bureau  of  Reclamation 
proposes  to  withdraw  320  acres  of 
public  lands  in  Natrona  County,  for 
protection  of  the  Alcova  Reservoir  near 
Casper,  Wyoming.  This  notice  closes  the 
land  for  up  to  2  years  from  surface  entry 
and  mining.  The  land  remain  open  to 
mineral  leasing. 

date:  Comments  and  requests  for  a 
public  meeting  must  be  received  by  July 
27. 1988. 

address:  Comments  and  meeting 
requests  should  be  sent  to  the  Wyoming 
State  Director,  BLM,  2515  Warren 
Avenue,  P.O.  Box  1828,  Cheyeime. 
Wyoming  82003. 

FOR  FURTHER  INFORMATION  CONTACT 

Tamara  Gertsch,  BLM,  Wyoming  State 
Office,  307-772-2072. 

On  March  30, 1988,  a  petition  was 
approved  allowing  the  Bureau  of 
Reclamation  to  file  an  application  to 
withdraw  the  following  public  land 
described  from  settlement,  sale, 
location,  or  entry  under  the  public  land 
laws,  including  the  general  mining  laws, 
subject  to  valid  existing  rights: 


Sixth  Principd  Meridian 
T.  30  N..  R.  83  W., 

Sec  sa  NVi 

The  area  decribed  containa  320  aoea  in 

Natrona  Country. 

The  purpose  of  the  proposed 
withdrawal  is  to  bring  lands  which  are 
largely  below  the  maximum  water 
surface  elevation  (5500  feet  mean  sea 
level)  into  the  area  of  the  Alcova 
Reservoir. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  with  to  submit  comments, 
suggestions,  or  objections  in  connection 
vtrith  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  undersigned 
officer  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Subpart  230a 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  cancelled,  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  will  be 
permitted  during  the  segregative  period 
are  those  compatible  with  project  use. 
as  determined  by  the  Bureau  of 
Reclamation,  and  the  development  of  oil 
and  gas  reserves  without  surface 
occupancy. 
Marlyn  V.  JonM. 
Associate  State  Director. 
April  20. 1968. 
[FR  Doc  88-9329  Filed  4-27-88:  8:45  am] 

SILUNa  CODE  O10-23-li 

IWY-930-06-4220-10;  WYW  101818] 

Proposed  Withdrawai  and  Public 
Meeting;  Wyoming 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Correction. 

This  notice  will  correct  the  Notice  of 
Proposed  Withdrawal  published  in  VoL  - 
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53,  No.  72,  Thursday,  April  14. 1988. 
pages  12478-12479.  The  Notice  is 
corrected  by  changing  the  following 
legal  description: 

Sixth  Principal  Meridian 

1.  Change  the  E  V^SE  V4  of  section  12  in  T.  51 
N..  R.  89  W..  to  the  WV^SEy4. 

2.  Change  the  S'4SWV4NW^  of  section  24 
in  T.  52  N..  R.  89  W..  to  the  S^SWy4NEV4. 
Gilbert  |.  Luoero, 
Acting  Stale  Director. 
April  22. 198a 
(FR  Doc.  8&-9330  Filed  4-27-«8: 8:45  am] 

aiLLMa  CODE  4910-2>-« 


INTERSTATE  COMMERCE 
COMMISSION 

(Docket  No.  AB-295X] 

The  Indiana  Railroad  Co.; 
Abandonment  Exemption  Between 
Bloominston  and  Victor,  in  Monroe 
County.  IN 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
10903,  et  seq.,  the  abandonment  by 
Indiana  Railroad  Company  of  6.66  miles 
of  rail  line  between  Bloomington  and 
Victor,  in  Monroe  County,  IN,  subject  to 
standard  labor  protective  conditions 
and  environmental  protective 
conditions. 

dates:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial     { 
assistance  lias  been  received,  this 
exemption  will  be  effective  on  May  28. 
1988.  Petitions  to  stay  must  be  filed  May 
13. 1988,  and  petitions  for 
reconsideration  must  be  filed  by  May  25, 
1988.  Formal  expressions  of  an  intent  to 
file  an  offer  of  financial  assistance 
under  49  US  C.  1152.27(c)(2)  must  be 
filed  by  May  9. 1988.  > 

Request  for  a  public  use  condition 
must  be  filed  by  May  9. 198a 
addresses:  Send  pleadings  referring  to 
Docket  No.  AB-295X  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch.  Interstate  Commerce 
Conunission.  Washington,  DC  20423 

(2)  Petitioner's  representative:  John  H. 
Doeringer,  20180  Govenors  Midway. 
Olympia  Fields.  Illinois  60461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  275-7245.  [TOD 
for  hearing  impaired:  (202)  275-1721.] 


'  See  Exemption  or  Rail  Abandonment — Offers  of 
Finan.  AssisL.  4  ICC.  2d  (1967).  and  flnal  rules 
publiihed  at  S2  FR  46440  (1967). 


SUPPLEMENTARY  INR>RMATtON: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts,  Inc.,  Room  2229, 
Interstate  Commerce  Commission 
Building,  Washington,  DC  20423,  or  call 
(202)  289-4357/4359  (DC  Metropolitan 
area),  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721  or  by  pickup 
from  Dynamic  Concepts,  Inc.,  in  Room 
2229  at  Commission  headquarters). 

Decided:  April  20. 1988. 

By  the  Commission,  Chairman  Gradison. 
Vice  Chairman  Andre,  Commissioners 
Sterrett  Simmons,  and  Lamboley 
Noreta  R.  McG«e, 
Secretary. 
[FR  Doc.  88-9344  Filed  4-27-88: 8:45  am] 

BtLUNQ  COOC  TDSSmt-il 

[Finance  Docket  No.  31227] 

TtM  Pittsburgh  and  Lake  Erie  Railroad 
Co^  Exemption;  Discontinuance  of 
Trackage  Rights  in  Lawrence  County, 
PA 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 

summary:  The  Commission  exempts 
fi-om  the  requirements  of  49  U.S.C. 
10903,  et  seq.,  the  discontinuance  of 
trackage  rights  by  the  {Pittsburgh  &  Lake 
Erie  Railroad  Company  over  4.1  miles  of 
Conrail's  track  between  milepost  19.2  at 
Harbor  Bridge  and  milepost  23.3  at  New 
Castle,  in  Lawrence  County,  PA  subject 
to  standard  labor  protective  conditions. 
DATES:  This  exemption  is  effective  on 
May  28, 1988.  Petitions  to  stay  must  be 
filed  by  May  13, 1988,  and  petitions  for 
reconsideration  must  be  filed  by  May  23. 
1988. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  31227  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch  Interstate  Commerce 
Commission.  Washington,  DC  20423. 

(2)  Petitioner's  representative:  Deborah 
J.  Somers.  1138  Six  Penn  Center  Plaza. 
Philadelphia.  PA  19103-2959. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar.  (202)  275-7245.  [TDD 
for  hearing  impaired  (202)  275-1721.] 

SUFn.EMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts.  Inc..  Room  2229, 
Interstate  Commerce  Commission 
Building.  Washington.  DC  20423.  or  call 
(202)  289-4357/4359  (DC  Metropolitan 
area),  (assistance  for  the  hearing 
impairedls  available  through  TDD 


services  (202)  275-1721  or  by  pickup 
from  Dynamic  Concepts.  Inc..  in  Room 
2229  at  Commission  headquarters). 

Decided:  April  21, 1988. 

By  the  Commission.  Chairman  Gradison, 
Vice  Chairman  Andre,  Commissions  Sterrett, 
Simmons,  and  Lamboley.  Commissioner 
Sterrett  did  not  participate. 
Noreta  R.  McGee. 
Secretary. 
[FR  Doc.  88-9345  Filed  4-27-86:  8:45  am] 

MLUNQ  COOE  7035-01-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  For  International 
Devetopment 

Public  Meeting  on  Mediterranean 
Frultfly  Eradlcatton  Program; 
Guatemala 

The  U.S.  Agency  for  International 
Development  (A.LD.)  has  been 
requested  to  approve  the  use  of  Pub'.  L 
480  Title  I  generated  local  currency  to 
support  a  Mediterranean  Fruitfly 
eradication  program  in  Guatemala. 
Central  America.  This  program  would 
include  aerial  spraying  with  baited 
malathion.  sterile  fly  release,  methyl 
bromide  fumigation  commodity 
treatment  and  spraying  of  veliicles 
passing  through  quarantine  lines  with  d- 
phenothrin. 

Prior  to  approving  the  use  of  local 
currency  funds  for  this  program.  A.I.D. 
has  determined  that  it  will  undertake  a 
detailed  environmental  impact 
assessment  (ELA).  This  six-month  study 
began  January  5. 1988  and  will  be 
completed  by  July  5, 1988.  While  not  a 
legal  requirement,  in  order  to  respond  to 
public  interest.  A.I.D..  in  conjunction 
with  the  Guatemalan  Presidential 
Commission  on  Environment 
(CONAMA)  announce  a  public  meeting 
to  be  hald  in  Guatemala  City, 
Guatemala  on  May  26, 1988  to  present 
preliminary  findings  of  the  assessment 
team.  Total  participation  in  the  meeting 
will  be  limited  to  100  people  and  it  will 
be  in  the  format  of  a  three  hour  briefing 
concluded  with  a  question  and  answer 
session.  At  the  time  the  invitations  are 
sent  out  a  five  page  summary  of  the 
draft  EIA  will  be  distributed  to  all 
meeting  invitees.  Written  comments 
from  either  those  attending  or  those 
unable  to  attend  are  invited  and  will  be 
reviewed  by  the  environmental  impact 
assessment  contractor  (The  Consortium 
for  International  Crop  Protection),  A.I.D. 
and  the  government  of  Guatemala. 
Comment  format  should  include  the 
commentor's  name,  organization, 


address,  a  brief  statement  of  why  the 
commentor  is  interested  in  the 
environmental  assessment  and/or  the 
eradication  program,  and  then  any 
constructive  information  or  comments 
which  may  be  of  use  in  the    ' 
ehvironmental  impact  assessment 
process.  Thoseinterested  in  attending 
should  write  by  May  2a  1988  to  James 
Hester.  Chief  Environmental  Officer. 
Bureau  of  Latin  America  and  the 
Caribbean.  Room  2239-NS,  U.S.  Agency 
for  International  Development, 
Washington.  DC  20523.  Those  interested 
in  commenting  should  submit  their 
written  comments  no  later  than  June  1. 
1988. 
Date:  April  21, 1968. 

James  S.  Hester. 

Chief  Environmental  Officer,  Bureau  for  Latin 
America  and  the  CarilAean,  US.  Agency  for 
International  Development 

(FR  Doc.  86-9314  Filed  4-27-88;  8:45  am] 
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Meeting  of  Micro  Enterprise  Advisory 
Committee 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  notice 
is  hereby  given  of  the  A.I.D.  Micro 
Enterprise  Advisory  Committee  meeting 
on  May  16-17. 1988  at  the  Grand  Hotel. 
2350  M  Street  NW..  Washington.  DC. 
20037.  The  Committee  will  continue 
discussion,  begun  in  its  first  meeting  on 
March  28.  of  guidelines  for  the  Micro- 
Enterprise  Development  Program  of  the 
Agency  for  International  Development. 

The  meeting  will  begin  at  9:00  a.m.  on 
May  16  and  continue  through  5:00  p.m.. 
then  resume  at  Q-SXi  a.m.  on  May  17  and 
adjourn  at  12:00  Noon.  The  meeting  is 
open  to  the  pubUc.  Any  interested 
persons  may  attend,  file  written 
statements  with  the  Committee  before  or 
after  the  meeting,  or  may  present  oral 
statements  in  accordance  with 
procedures  established  by  the 
Committee  and  the  extent  the  time 
available  for  the  meeting  permits. 

Dr.  Michael  Farbman.  Chief. 
Employment  and  Enterprise 
Development  Division,  Office  of  Rural 
and  Institutional  Development.  Bureau 
for  Science  and  Technology,  is 
designated  as  the  A.I.D.  representative 
at  the  meeting.  Dr.  Ross  E.  Bigelow,  of 
the  same  Division,  may  be  deputized  to 
act  for  Dr.  Farbman  during  part  or  all  of 
this  meeting.  It  is  suggested  that  those 
who  wish  more  specific  information 
concerning  this  meeting  contact  Dr. 


Bigelow,  1601  N.  Kent  Street.  Arlington, 
Virginia  22209.  or  call  703-875-4823. 

Michael  Farbman, 

A.I.D.  Representative,  Micro-Enterprise 
Advisory  Committee. 

Date:  April  18, 1988. 

[FR  Doc.  88-9315  Filed  4-27-88;  8:45  am] 

MLUNQ  COOE  •1t».ei-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  ttie  Comprehensive  Environmental 
Response,  Compensation  and  UaMNty 
Act  in  tinited  States  v.  George  M. 
O'Bryan  et  al. 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  and  pursuant  to 
section  122(i)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  ("CERCLA")  as 
amended  by  the  Superfund  Amendments 
and  Reauthorization  Act  of  1986, 42 
U.S.C.  9622(i).  notice  is  hereby  given 
that  on  April  15, 1988  a  proposal 
Consent  Decree  in  United  States  v. 
Geoi:ge  M.  O'Bryan.  et  al..  Civil  Action 
No.  C-87-0749-L-I,  was  lodged  with  the 
United  States  District  Court  for  the 
Western  District  of  Kentucky.  The 
complaint  in  tliis  CERCLA  section  107. 
42  U.S.C.  9607.  cost  recovery  action  was 
filed  on  December  11. 1967  against  the 
past  and  present  owner/operators  of  the 
site,  47  generators  and  3  transporters  of 
hazardous  substances  to  recover  from 
these  defendants  all  costs  incurred  and 
to  be  incurred  by  the  United  States  in 
responding  to  the  release  or  threatened 
release  of  hazardous  substances  from  an 
industrial  solvent  recovery  and 
incineration  facility  located  in  Jefferson 
County.  Kentuclcy  known  as  the  George 
M.  O'Bryan/Liquid  Waste  Disposal  of 
Kentucky  Site.  The  complaint  also 
sought  a  declaratory  judgment,  pursuant 
to  28  U.S.C.  2201,  that  the  named 
defendants  be  held  strictly,  jointly  and 
severally  liable  for  all  future  response 
costs  wliich  may  be  incurred  by  the 
United  States  in  connection  with  the 
site.  The  proposed  Consent  Decree 
("Decree")  provides  that  the  Settling 
Defendants,  CSX  Transportation,  Inc., 
Bulk  Distribution  Centers.  Inc.  and  56 
other  generator/transporter  defendants 
reimburse,  within  60  days  of  the  entry  of 
the  decree,  the  United  States  $455,688.88 
in  past  response  costs,  said  sum 
representing  100%  of  the  total  costs  and 
prejudgment  interest  incurred  to  date. 
The  decree  includes  a  provision 
whereby  the  United  States  covenants 
not  to  sue  the  Settling  Defendants  for 


reimbursement  of  response  costs 
incurred  by  the  United  States  at  the 
George  M.  O'Bryan  site  up  to  and 
including  the  date  of  the  entry  of  the 
decree.  The  decree  does  not  release 
Settling  Defendants  from  liability  for 
any  future  response  costs  including,  but 
not  limited  to,  the  costs  of  conducting  a 
Remedial  Investigation/Feasibility 
Study  at  the  site  or  any  future  remedial 
action.  The  United  States  expressly 
reserves  all  claims,  demands  and  causes 
of  action,  past  or  future,  judicial  or 
administrative,  in  law  or  equity 
including,  but  not  limited  to.  cost 
recovery  and  injunctive  relief  and 
natural  resource  damages,  against  any 
person  or  entity,  including  the  Settling 
Defendants,  for  matters  not  covered 
under  the  decree.  Under  the  terms  of  the 
decree  the  Settling  Defendants  have 
resolved  their  liability  to  the  United 
States  for  response  costs  to  the  date  of 
entry  of  the  decree  and  are  not  liable  for 
claims  of  contribution  regarding  matters 
addressed  in  the  Consent  Decree. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
fiom  the  date  of  this  pubUcation, 
comments  relating  to  the  proposed 
Consent  Decree.  The  Department  of 
Justice  will  consider  any  comments  in 
determining  whether  or  not  to  consent  to 
the  proposed  settlement  and  may 
withdraw  its  consent  to  the  proposed 
settlement  if  such  comments  disclose 
facts  or  considerations  which  indicate 
that  the  proposed  Consent  Decree  is 
inappropriate,  improper  or  inadequate. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division,  U.S. 
Department  of  Justice.  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  George  M.  O'Bryan.  et  al..  D.J.  Ref. 
No.  90-11-3-252. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Western  District 
of  Kentucky,  Bank  of  Louisville  Bldg., 
510  West  Broadway,  10th  Floor. 
Louisville.  Kentucky  40202  and  the 
Office  of  the  Regional  Counsel.  U.S. 
Environmental  I*rotection  Agency,  345 
Courtland  Street  NE.,  Atlanta,  Georgia 
30365.  Copies  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division,  Room  1521.  U.S. 
Department  of  Justice.  9th  Street  & 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20530.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $7.50 
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payable  to  the  Treasurer  of  the  United 

States  for  production  cost 

Roger  |.  MaRulla. 

Assistant  Attorney  Genera  J,  Land  and 

Natural  Resources  Division. 

[FR  Doc.  88-9331  Filed  4-27-88;  8:45  am) 

BNJJNG  COOE  4410-01-11 


Drug  Enforcement  Administration 

[Docket  Na  87-4a] 

Joe  F.  SctKMler,  ILD^  Denial  of 
Application  for  Registration 

On  May  5. 1987.  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Joe  F.  Schooler,  M.D., 
(Respondent),  of  4833  B.  Brentwood 
Stair  Road,  Fort  Worth,  Texas,  seeking 
to  deny  his  pending  application  for 
registration  as  practitioner,  executed  on 
January  26, 1987.  on  the  ground  that  his 
registration  would  be  inconsistent  with 
the  public  interest. 

On  May  20. 1987,  Respondent 
requested  a  three-month  extension  of 
time  for  requesting  a  hearing  on  the 
issues  raised  in  the  Order  to  Show 
Cause.  Administrative  Law  Judge    I 
Francis  L  Young  granted  Respondent's 
request  and  allowed  him  until  August 
31, 1987  to  file  a  request  for  a  hearing. 
On  August  24, 1987,  Respondent 
requested  a  hearing  on  die  issues  raised 
in  the  Order  to  Show  Cause.  Based  upon 
Respohdent's  request  for  a  hearing,  the 
Administrative  Law  Judge  ordered  the 
Government  to  file  a  prehearing 
statement  on  or  before  September  25, 
1987,  and  Respondent  to  file  a  i 

prehearing  statement  on  or  before  J 
October  23. 1987.  The  Government  filed 
its  prehearing  statement  in  a  timely 
manner.  On  October  2, 1987,  the 
Administrative  Law  Judge  scheduled  the 
hearing  for  November  19, 1987,  in  Fort 
Worth,  Texas.  On  October  6, 1987, 
Respondent  withdrew  his  request  for  a 
hearing  on  the  issues  raised  in  the  Order 
to  Show  Cause  in  a  letter  which  states  "I 
will  continue  to  do  everything  I  can  for 
my  trusted  patients  in  'accordance  with 
the  laws,  rules  and  regulations,  and 
policy  decisions  applicable  to  all 
agencies.'  "  As  a  result  of  Respondent's 
withdrawal  of  his  request  for  a  hearing, 
the  hearing  was  subsequently  cancelled 
and  the  proceedings  were  terminated 
before  the  Administrative  Law  Judge  on 
October  16. 1987. 

hi  his  defense.  Respondent  submitted 
a  letter  from  Richard  C.  Keathley,  his 
probation,  o^cer,  dated  August  26, 1987. 
That  letter  outlined  Respondent's 
progress  during  probation  under  his 


supervision  until  August  5, 1986.  The 
probation  officer  did  not  make  any 
recommendations  regarding 
Respondent's  Titness  for  registration 
with  the  Drug  Enforcement 
Administration,  nor  did  he  mention 
whether  he  was  aware  that  Respondent 
was  seeking  registration. 

Based  upon  Respondent's  withdrawal 
of  his  request  for  a  hearing,  the 
Administrator  concludes  that  he  has 
waived  his  opportunity  for  a  hearing, 
and  enters  this  final  order  based  upon 
the  information  contained  in  the 
investigative  file  and  the  record  as  it 
now  appears,  including  Respondent's 
letter  and  the  letter  from  Respondent's 
probation  officer.  21  CFR  1301.54(d)  and 
1304.54(e). 

The  Administrator  finds  that 
Respondent  has  been  the  subject  of 
complaints  received  in  the  DEA  Dallas 
Field  Division  since  1975.  All  of  the 
complaints  received  related  to 
Respondent's  practice  of  writing 
prescriptions  for  or  dispensing  various 
stimulant  controlled  substances.  At  that 
time,  Respondent  was  one  of  the  largest 
prescribers  and  dispensers  of  stimulant 
controlled  substances  in  Northern 
Texas.  The  complaints  alleged  that 
Respondent  ordered  excessive 
quantities  of  controlled  substances, 
including  Biphetamine,  Preludin,  and 
Quaalude,  stored  the  drugs  in  a  safe 
deposit  box  in  a  Fort  Worth  bank,  and 
on  the  weekends  would  travel  to  small 
communities  south  of  Fort  Worth  to 
dispense  controlled  substances  either 
out  of  the  trunk  of  his  car  or  from  vacant 
buildings. 

In  December  1980,  Respondent  was 
contacted  by  DEA  Diversion 
Investigators  from  the  Dallas  Field 
Division  Office,  offfcers  from  the  Fort 
Worth  Police  Department,  and  an 
investigator  from  the  Texas  Board  of 
Medical  Examiners.  At  that  nxeeting,  he 
was  informed  that  several  complaints 
had  been  received  regarding  his 
controlled  substance  prescribing  and 
dispensing  practices.  He  also  was 
warned  that  his  prescribing  and 
dispensing  activities  caused  large 
quantities  of  stimulant  controlled 
substances  to  enter  the  illicit  drug 
market.  In  addition,  he  was  told  that,  as 
a  physician,  he  should  only  prescribe 
medications  to  patients  when  medically 
necessary,  not  simply  at  the  request  of  a 
patient.  In  a  later  meeting,  Respondent 
told  DEA  Diversion  Investigators  and 
Fort  Worth  police  officers  Aat  he  tried 
to  convince  patients  that  they  needed 
drugs  milder  than  Preludin,  Desoxyn  or 
Biphetamine,  but  they  insisted  that  he 
give  them  the  stronger  stimulants. 
Again,  Respondent  was  told  that  he 
should  not  prescribe  medications  to 


patients  unless  he  was  convinced  they 
were  medically  necessary. 

In  1982,  DEA  Diversion  Investigators 
discovered  that  Respondent  has  been 
denied  privileges  in  all  of  the  Fort  Worth 
area  hospitals  and  had  been  denied 
membership  in  the  Tarrant  County 
Medical  Society.  Based  upon  his 
continued  controlled  substance 
prescribing  and  dispensing  practices, 
Respondent  became  the  target  of  a 
criminal  investigation  at  that  time. 
Between  March  18  and  November  9. 
1982,  investigators  from  the  Texas  State 
Board  of  Medicine  and  officers  of  the 
Fort  Worth  Police  Department  made  ten 
undercover'buys  of  stimulant  controlled 
substances  from  Respodent.  In  exchange 
for  cash,  Respondent  either  wrote  a 
prescription  or  dispensed  the  controlled 
substances  to  the  undercover  officers  or 
investigators  for  other  than  legitimate 
medical  purpose  on  each  occasion.  In 
addition,  he  falsified  medical  records  for 
those  individuals  so  that  it  would 
appear  that  he  was  prescribing  and 
dispensing  the  controlled  substances  for 
weight  loss,  although  none  of  the 
individuals  was  significantly 
overweight,  nor  expressed  any  specific 
interest  in  losing  weight.  On  at  least  one 
occasion.  Respondent  did  not  charge  the 
undercover  officer  for  a  visit  or  for  the 
controlled  substance  prescription  she 
received  from  him  because  he  did  not 
want  any  record  of  that  visit. 

On  May  12. 1983.  based  upon  the 
undercover  controlled  substance 
purchases  discussed  above,  in  the 
United  States  District  Court  for  the 
Northern  District  of  Texas,  Fort  Worth 
Division,  Respondent  was  indicted  on 
twelve  counts  of  violating  21  U.S.C. 
841(A)(1),  a  felony  offense  relating  to 
controlled  substances.  In  lieu  of  criminal 
prosecution  on  the  indictment. 
Respondent  and  the  United  States 
Attorney  executed  an  agreement  for 
pretrial  diversion  on  April  6, 1984.  The 
terms  of  the  agreement  included  a 
provision  that  Respondent  surrender  his 
controlled  substances  registration  and 
never  again  apply  for  registration. 

On  June  27, 1983,  the  Texas  State 
Board  of  Medical  Examiners  ordered 
that  Respondent's  medical  license  in 
that  state  be  suspended  for  a  period  of 
six  months,  and  that  he  be  placed  on 
probation  for  a  period  of  ten  years 
following  the  suspension  period.  The 
terms  of  the  probation  included  the 
requirements  that  Respondent  surrender 
his  DEA  Certificate  of  Registration  and 
Texas  Controlled  Substances 
Registration  Certificate,  and  that  he  not . 
reapply  for  registration  with  either  the 
Drug  Enforcement  Administration  or  the 
Texas  Department  of  Public  Safety 


without  first  obtaining  written 
permission  from  the  Texas  State  Board 
of  Medical  Examiners.  On  December  23. 
1986,  the  Texas  State  Board  of  Medical 
Examiners  amended  its  Jtuie  27, 1983, 
order  by  granting  Respondent 
permission  to  reapply  for  registration 
with  the  Drug  Enforcement 
Adniimstration  and  the  Texas 
Department  of  Public  Safety  to  handle 
only  Schedule  III.  IV  and  V  controlled 
substances. 

On  Janaury  26. 1987,  Respondent 
executed  a  new  appUcatipn  for 
registration  with  die  Drug  Enforcement 
Administration  in  Schedules  III,  IIIN,  IV 
and  V.  On  this  application.  Respondent 
indicated  that  he  was  then  authorized 
by  the  state  of  Texas  to  handle 
controlled  substances  in  the  schedules 
for  which  he  was  seeking  registration. 
Although  the  Texas  State  Board  of 
Medical  Examiners  earlier  granted  him 
permission  to  seek  registration  with  the 
Drug  Enforcement  Achninistration  and 
the  Texas  Department  of  Public  Safety, 
he  had  yet  to  receive  his  state  controlled 
substance  registation  at  the  time  he 
applied  for  his  DEA  Certificate  of 
Regisfration.  By  indicating  on  his  DEA 
application  for  registration  that  he  was 
authorized  by  the  state  to  handle 
controlled  substances  when  he  had  yet 
to  receive  such  authorization. 
Respondent  falsified  his  DEA 
application  tor  registration.  In  addition. 
Respondent  failed  to  note  on  the 
appUcation  that  he  had  previously 
surrendered  his  DEA  Certificate  of 
Registration  pursuant  to  the  agreement 
for  pretrial  diversion  and  order  of  the 
Texas  State  Board  of  Medical 
Examiners.  This  omissioil  also 
constitutes  a  material  falsification  of  his 
application  for  registration. 

On  February  11, 1987.  the  Texas 
Department  of  Public  Safety  issued 
Respondent  a  Texas  Controlled 
Substance  Registration  Certificate 
allowing  him  to  handle  only  Schedule 
III,  IV  and  V  controlled  substances. 

Based  upon  the  foregoing  information, 
the  Administrator  determines  that 
Respondent's  history  of  controlled 
substance  prescribing  an(l  dispensing  is 
reprehensible.  By  any  legitimate 
standard  or  measure,  his  activities  were 
wholly  unacceptable.  Since  he 
previously  was  warned  on  at  least  two 
occasions  that  his  prescribing  and 
dispensing  practices  were  unacceptable. 
Respondent's  actions  cannot  be 
attributed  to  ignorance,  but  rather  an 
international  disregard  for  the  law.  After 
receiving  the  warnings,  instead  of 
correcting  his  past  practices, 
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Respondent  simply  attempted  to  "cover" 
his  actions  by  falsifying  medical  records 
and  having  alleged  patients  sign 
statements.  In  addition,  the  extent  of 
Respondent's  avarice  is  substantiated 
by  the  numerous  undercover  purchases 
of  controlled  substances  made  from  him 
for  other  than  any  legitimate  medical 
purpose.  Clearly,  Respondent's  greed 
more  greatly  influenced  his  controlled 
substance  handling  practices  than  the 
legitimate  medical  needs  of  his  alleged 
patients.  As  a  result  of  these 
inexcusable  activites,  Respondent  was 
responsible  for  placing  large  quantities 
of  controlled  substances  into  the  illicit 
drug  market. 

Although  the  letter  submitted  by 
Respondent's  former  probation  officer 
states  that  Respondent  complies  with 
the  terms  of  his  probation,  there  is  no 
indication  that  the  officer  was  aware 
that  Respondent  had  reapplied  for 
registration  to  handle  controlled 
substances,  an  action  specifically 
prohibited  under  the  terms  of  his  pretrial 
diversion.  Respondent  specifically 
agreed  never  again  to  seek  registration 
to  handle  controlled  substances  in 
exchange  for  dismissial  of  the  then- 
pending  criminal  charges  against  him. 
Less  than  three  years  after  executing 
that  agreement.  Respondent  violated  its 
terms  by  reapplying  for  a  state 
controlled  Substance  registration  and 
DEA  Certificate  of  Registration.  Clearly, 
at  the  time  he  entered  pretrial  diversion. 
Respondent  was  willing  to  agree  to  any 
terms  in  an  effort  to  avoid  prosecution, 
yet  once  his  probation  period  was 
completed,  he  quickly  reneged  on  one  of 
the  crucial  terms  of  the  agreement.  This 
action  raises  serious  doubts  as  to 
Respondent's  integrity  and 
trustworthiness. 

Furthermore.  Respondent  falsified  his 
DEA  appUcation  for  registration,  as  was 
discussed  previously.  Since  the  Drug 
Enforcement  Administration  must  rely 
on  the  trustfulness  of  information 
supplied  by  appUcants  in  registering  to 
handle  controlled  substances, 
falsification  cannot  be  tolerated.  In  fact, 
any  material  falsification  of  an 
application  for  regisfration.  even  absent 
any  other  controlled  substance 
violation,  is  sufficient  to  support  the 
denial  of  the  appUcation.  or  the 
revocation  of  a  registration  approved 
based  upon  the  submission  of  false 
information.  See  21  U.S.C.  824(a)(1).  In 
this  instance.  Respondent  materially 
falsified  his  pending  application  for 
regisfration  by  claiming  he  was 
authorized  to  handle  controlled 
substances  in  the  state  in  which  he 
sought  regisfration  with  the  Drug 


Enforcement  Adminisfration  when  he 
was  not  so  authorized.  In  addition,  by 
failing  to  indicate  that  he  surrendered 
his  previous  DEA  Certificate  of 
Registration  in  accordance  with  an 
agreement  to  avoid  criminal 
prosecution,  and  pursuant  to  a  state 
medical  board  order.  Respondent  again 
falsified  his  application.  Nor  did 
Respondent  indicate  on  his  application 
that  he  had  previously  agreed  never  to 
apply  for  regisfration. 

The  fact  that  the  State  of  Texas  has 
partiaUy  reinstated  Respondent's 
confroUed  substance  handling  privileges 
has  litUe  bearing  on  any  action  to  be 
taken  in  this  matter.  There  is  no 
indication  as  to  what  information  the 
state  board  considered  in  allowing 
Respondent  to  reapply  for  limited 
controlled  substance  handling 
privileges.  The  Administrator  can  make 
his  decision  on  whether  to  register 
Respondent  based  only  upon  the 
evidence  presented  to  him  in  this 
proceeding.  In  his  submissions. 
Respondent  presents  no  evidence  that 
his  prefrail  diversion  agreement  has 
been  rescinded,  and  no  significant 
evidence  that  he  now  can  be  entrusted 
to  properly  handle  controlled 
substances.  To  the  confrary. 
Respondent's  abhorrent  history  of 
handling  controUed  substances,  and 
recent  atiempts  to  renege  on  his  pretrial 
diversion  agreement  and  to  deceive  the 
Adminisfrator  by  providing  false 
information  and  omitting  material 
information  from  his  appUcation  for 
registration,  strongly  support  the 
positions  that  Respondent's  regisfration 
would  be  inconsistent  with  the  public 
interest  and  that  his  pending  application 
for  registration  should  be  denied. 

Having  concluded  that  Respondent's 
application  for  regisfration  should  be 
denied,  the  Administrator  of  drug 
Enforcement  Administration,  pursuant 
to  the  authority  vested  in  him  by  21 
U.S.C.  823  and  824.  and  28  CR  0.100(b), 
hereby  orders  that  the  DEA  New 
Application  for  Regisfration,  executed 
on  January  26, 1987,  by  Joe  F.  Schooler, 
M.D.,  and  any  other  pending 
applications  for  registration  by  that 
individual  be,  and  they  hereby  are, 
denied. 

This  order  is  effective  April  28. 1988. 

IdmCLawii, 

Administrator. 

Date:  April  22. 1988. 

(FR  Doc.  88-4341  Filed  4-27-88: 8:45  am] 
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DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

l^l>or  Research  Advisory  Council 
Committee;  Meetings  and  Agenda 

The  regular  Spring  meetings  of 
committees  of  the  Labor  Research 
Advisory  Council  will  be  held  on  May 
10, 11,  and  12.  The  meetings  will  be  held 
in  the  Frances  Perkins  Department  of 
Labor  Building,  200  Constitution 
Avenue,  NW.,  Washington.  DC. 

The  Labor  Research  Advisory  Council 
and  its  committees  advise  the  Bureau  of 
Labor  Statistics  with  respect  to 
technical  matters  associated  with  the 
Bureau's  programs.  Membership 
consists  of  union  research  directors  and 
staff  members.  The  schedule  and  agenda 
of  the  meetings  are  as  follows:  | 

Tuesday,  May  10,  Room  N-3437  A  and  B 

9:30  a.m. — Committee  on  Prices  and 
Living  Conditions 

1.  International  Price  Program 
Monthly  Pricing,  IPP  revision        j 

2.  Producer  Price  index 
Computer  project 

3.  Consumer  Price  Index 
Status  report 

1:30  p.m. — Committee  on  Wages  anc 
Industrial  Relations,  Room  N-3437/ 
andS 


1.  Review  of  work  in  progress 

2.  The  Office  of  Compensation  and 
Working  Conditions  FY  1988         j 
congressional  budget  and  the 
President's  FY  1989  budget 

3.  Results  of  the  Temporary  Help  Survey 

4.  Report  on  the  Bureau's  first-time 
Survey  of  Employee  Benefits  in  State 
and  local  governments 

5.  Other  business- 

Wednesday,  May  11,  Room  S-2217 

9:30  a.m— Committee  on  Employment 
Structure  and  Trends 

1.  Review  of  budget  situation — FY  1988 
cuts  and  FY  1989  Congressional 
request 

2.  Need  for  review  of  employment  and 
unemployment  concepts  and 
measures 

3.  Progress  in  developing  a  revision  in 
local  area  unemployment  statistics 
methodology 

4.  Status  of  the  plant  closing  statistics 
program 

5.  Results  of  special  BLS  survey  of  day 
care  practices  in  industry  and  plans 
for  survey  of  substance  abuse 
programs 

6.  Plans  for  improvements  in  the 
business  establishment  lists 
maintained  by  the  Bureau 

7.  Status  of  the  Standard  Industrial 
Classification  revision 


8.  Other  business 

1:30  p.m. — Committee  on  Productivity, 
Technology  and  Growth,  Room  S-2217 

1.  BLS  work  on  measuring  productivity 
in  service  industries 

2.  Current  developments  in  multi-factor 
productivity 

3.  International  Productivity  Syn^>osium 

in 

4.  Work  on  capital  analysis 

5.  Work  on  productivity  of  older 
workers 

Thursday,  May  12,  Room  S-2217 

1:30  p.m.^Committee  on  Occupational 
Safety  and  Health  Statistics 

1.  Progress  reports  on  implementing 
National  Academy  of  Sciences 
recommendations 

2.  Fatahty  Project— NCHS/NIOSH 

3.  Electrical  safety  data 

4.  Revised  guidelines  plan 

5.  Inhalation  Work  Injury  Report 

6.  Supplementary  Data  System 

7.  Bibliography  of  research  on  OSHA 

8.  Records  check  project 

9.  Other  business 

The  meetings  are  open.  It  is  suggested 
that  persons  planning  to  attend  as 
observers  contact  Henry  Lowenstem. 
Executive  Secretary,  Labor  Research 
Advisory  Council  on  (Area  Code  202) 
523-1327. 

Signed  at  Washington,  DC,  this  2l8t  day  of 
April  1988. 
Janet  L.  Norwood, 
Commissioner  of  Labor  Statistics. 
[FR  Doc.  88-0298  Filed  4-27-88;  8:45  am] 

BIUJNG  COOC  4S14-M-M 


Employment  and  Training 
Administration 

Job  Training  Partnerslilp  Act;  Migrant 
and  Seasonal  Farmworlcer  Programs; 
Proposed  Planning  Estimates 

agency:  Employment  and  Training 
Administration,  Labor. 
action:  Notice  of  proposed  State 
planning  estimates  and  allocation 
formula;  request  for  comments. 

summary:  The  Employment  and 
Training  Administration  is  publishing 
the  proposed  State  planning  estimates 
for  Program  Year  1988  (July  1. 1988-Iune 
30. 1989)  for  the  Job  Training  Partnership 
Act  Section  402  migrant  and  seasonal 
farmworker  programs,  the  allocation 
formula  and  the  rationale  used  in 
arriving  at  the  planning  estimates. 
date:  Written  comments  on  this  notice 
are  invited  and  must  be  received  on  or 
before  May  31. 1988. 
ADDRESS:  Written  comments  should  be 
submitted  to  Mr.  Paul  A.  Mayrand. 


Director,  Office  of  Special  Targeted 
Programs,  Employment  and  Training 
Administration,  U.S.  Department,  of 
Labor,  Room  N-4841.  200  Constitution 
Avenue.  NW..  Washington.  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Charles  C.  Kane.  Chief.  Division  of 
Seasonal  Farmworker  Programs. 
Telephone:  (202)  535-0500. 

SUPMf  MENTARY  INFORMATION:  As 

required  by  section  162  of  the  Job 
Training  Partnership  (JTPA).  the 
Employment  and  Training 
Administration  pubUshes  for  conmient 
the  proposed  State  planning  estimates 
for  migrant  and  seasonal  farmworker 
programs  in  Program  Year  (PY)  1988 
(July  1. 1988-June  30. 1989).  The  planning 
estimates  reflect:  (1)  No  hold-harmless 
provision;  and  (2)  that  States  and 
territories  which  would  receive  less  than 
$60,000  by  appUcation  of  the  formula 
(Alaska.  Rhode  Island,  and  the  District 
of  Columbia)  will  receive  no  allotment, 
since  the  amount  they  would  receive  is 
deemed  insufficient  to  effectively 
operate  a  program.  Although  the 
Department  of  Labor  (Department) 
reserves  the  right  not  to  allocate  any 
funds  for  use  in  a  State  whose  allocation 
is  less  than  $120,000  in  accordance  with 
20  CFR  633.105(b)(2),  jurisdictions  which 
would  receive  more  than  $60,000  but  less 
than  $120,000  (Delaware  and  New 
Hampshire)  will  be  given  an  allocation 
of  $120,000. 

Section  402  grantees  were  selected  for 
a  two-year  period  on  July  1, 1987.  Since 
PY  1988  (July  1, 1968  to  June  3a  1989),  is 
the  second  year  of  the  current  two-year 
designation  period,  current  grantees  will 
be  funded  for  PY  1988,  unless  the 
actions  called  for  at  20  CFR  633.315  of 
the  JTPA  regulations  (replacement, 
corrective  action,  termination]  are 
appropriate.  Applications,  therefore,  will 
not  be  accepted  from  other 
organizations. 

Allocation  Fonnula: 

The  Department  is  allocating  the  PY 
1988  funding  increase  of  $5,951,000 
above  the  PY  1987  level  in  two 
increments  of  SO  percent  each,  i.e.,  the 
current  section  402  formula  will  be  used 
to  allocate  50  percent  and  the  other  50 
percent  of  the  increase  will  be  allocated 
based  on  relevant  Secial  Agricultural 
Worker  data  (as  of  March  3, 1988), 
provided  by  the  Immigration  and 
Naturalization  Service  (INS).  While 
recognizing  that  those  data  have  certain 
limitations,  the  Department  views  these 
allocation  methods  as  a  fair  and 
reasonable  approach  to  accommodating 
the  intent  of  the  Congress  as  expressed 
in  House  Conference  Report  No.  10&- 


256.  page  64.  dated  July  30. 1987.  which 
states  that  the  increase  "*  *  *  will 
enhance  the  Department's  ability  to 
meet  the  demand  for  job  training 
services  among  currently  eligible 
migrants  and  seasonal  farmworkers  and 
to  begin  to  address  the  needs  of  newly 
eligible  persons."  (emphasis  ours). 


Allotments: 

The  allotments  set  forth  in  the 
appendix  to  this  notice  reflect  the 
allocation  methods  described  above. 
These  allocation  methods  are  applied  to 
a  total  amount  to  be  distributed  of 
$63,273,000.  This  figure  represents  the    " 
appropriated  Fiscal  Year  1988  (Pub.  L. 
100-202)  level  of  $65,572,000  reduced  by 


$2,299,000  which  is  being  held  in  the 
JTPA  section  402  national  account.  The 
migrant  housing  program  and  the 
Migrant  Farm  Labor  Center  in  Hope, 
Arkansas,  will  be  funded  from  the 
account. 

Signed  at  Washington,  DC,  this  7th  day  of 
April  1988. 
Rolwrts  T.  Jones, 

Acting  Assistant  Secretary  of  Labor. 
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U.S.  DEPWTKNT  OF  UWR  -  OTLOYIGa  MID  TRAlNItt  MMINISTMTION 
PY  1988  tGFV  ALIOneiT  TD  STATES 
W-2M9BB 


VS. 


DOliWS      PERCENT 


1/2  SUflfiCNTflL 
BOLiiK      PERCENT 


SW 


NLUIRS      PERCENT 


FOntUTDTAL 
TA/tOUS. 


57,322,000     100.000 
2,2W,000 


2,775,500 


100.000 


2,975,500 
i        0 


100.000 


GRMO  TDTAL  39,621,000 
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2,975,500 


2,975,500 


MUJNOCOOC  4S10-3V-C 


TDIN. 
DOlilRS 


AlabaN 

820,907 

1.432 

42,791 

1.438 

2,462 

0.063 

866,160 

Alaska 

0 

0.000 

0 

0.000 

0 

0.000 

0 

Arizcna 

1,062,000 

1.853 

35,3^ 

1.860 

112,403 

J.77B 

1,229,762 

Arkansas 

1,209,803 

2.111 

»,063 

2.119 

3,043 

0.102 

1,275  JO? 

California 

8,283,649 

14.451 

431,799 

14.512 

1,350,289 

4S.3B0 

Colorado 

748430 

1.306 

39  013 

1.311 

33  813 

1.136 

821,256 

Connecticut 

192,032 

0.335 

10,010 

0.336 

1,880 

0.063 

203,922 

DelaMare 

120,000 

0.209 

0 

0.000 

2,633 

0.068 

122,633 

District  of  Colmbia 

0 

0.000 

0 

0.000 

0 

0.000 

0 

Florida 

3,625,815 

6.325 

189,002 

6.352 

631,240 

21.215 

4,446,057 

Seorgia 

1,607,124 

2.804 

83,774 

2.815 

21,118 

0.710 

^'JK'Sl^ 

Haiiaii 

255,713 

0.446 

13,329 

0.448 

1,664 

0.066 

270,706 

Idaho 

844,322 

1.473 

44,012 

1.479 

45,745 

1.537 

934,079 

Illinois 

1,116,636 

1.948 

58,207 

1.956 

23,294 

0.7B3 

1,198,137 

Indiana 

807,155 

1.406 

42,074 

1.414 

2,530 

0.065 

851,759 

lOM 

1,372,720 

2.395 

71,556 

2.405 

855 

0.029 

1,445,131 

Kansas 

700,484 

1.222 

36,514 

1.227 

4,467 

0.150 

741,465 

Koitucky 

1,423,392 

2.483 

74,197 

2.494 

718 

0.024 

1,498,307 

Louisiana 

828,340 

1.445 

43,179 

1.451 

2,211 

0.074 

873,730 

Raine 

342,437 

0.597 

17,850 

0.600 

399 

0.013 

360,686 

Haryland 

291,517 

0.509 

15,196 

0.511 

7,841 

0.264 

314,554 

Nassackusetts 

298,083 

0.520 

15,539 

0.522 

2,S30 

0.065 

316,152 

Ihcliigan 

886,074 

1.  j4o 

46,188 

1.552 

10,587 

0.356 

942,849 

Minnesota 

1,336,792 

2.332 

69,682 

2.342 

969 

0.033 

1,407,443 

Mississippi 

1,524,488 

2.660 

79,466 

2.671 

593 

0.020 

1,604,547 

Missouri 

1,I45,V9« 

1.999 

59,738 

2.006 

1,687 

0.057 

1,207,423 

Montana 

701,847 

1.224 

36,585 

1.230 

251 

0.006 

738,68;^ 

Nebraska 

798,111 

1.392 

41,602 

1.398 

2,530 

0.065 

842,243 

Nevada 

140,741 

0.246 

7,336 

0.247 

6,143 

0.206 

154,220 

NewHaipshire 

120,000 

0.209 

0 

0.000 

103 

0.003 

120,103 

Nbn  Jersey 

271,075 

0.473 

14,130 

0.475 

17,471 

0.587 

302,676 

New  Mexico 

491,974 

0.858 

25,645 

0.862 

35,489 

1.193 

553,106 

NMYork 

1,456,843 

2.542 

75,940 

2.552 

112,723 

3.788 

1,645,506 

Nortb  Carolina 

2,996,198 

5.22/ 

156,182 

5.249 

52,971 

1.780 

3,206,351 

North  Dakota 

493,213 

0.860 

25,710 

0.864 

148 

0.005 

519,071 

Ohio 

942,320 

1.644 

49,121 

1.651 

4,034 

0.136 

995,475 

Okl^MM        • 

595,919 

1.040 

31,064 

1.044 

8,274 

0.278 

635,257 

O-eqon 

881,861 

1.538 

45,969 

1.545 

93,861 

3.154 

1,021,691 

Pennsylvania 

1,230,245 

2.146 

64,129 

2.155 

24,366 

0.819 

1,318,740 

Rhode  Island 

0 

0.000 

0 

0.000 

0 

0.000 

0 

South  Carolina 

1,112,919 

1.942 

58,013 

1.950 

8,855 

0.298 

1,179,787 

South  Dakota 

730,218 

1.274 

38,064 

1.279 

103 

0.003 

768,385 

Tennessee 

998,815 

1.742 

52,065 

1.750 

2,066 

0.070 

1,062,966 

Texas 

4,794,610 

8.364 

249,927 

8.399 

172,691 

5.804 

5,217,228 

Utah 

228,085 

0.398 

11,889 

0.400 

16,434 

0.562 

256,406 

Vermt 

224,244 

0.391 

11,689 

0.393 

46 

0.002 

235,979 

Virginia 
MasfiiMitDn 

1,004,886 

1.753 

52,381 

1.760 

11,032 

0.371 

1,068,299 

1,500,577 

2.618 

78,220 

2.629 

132,017 

4.437 

1,710,814 

Nest  Virginia 

228,580 

0.399 

11,915 

0.400 

695 

0.023 

241,190 

Misconsin 

1,282,651 

2.238 

66,860 

2.247 

1,898 

0.062 

1,351,369 

Nyoung 

208,881 

0.364 

10,889 

0.366 

1,288 

0.043 

221,058 

Puerto  Wco 

3,043,276 

5.309 

158,637 

5.331 

5,060 

0.170 

3,206,973 

63,273,000 
2,299,000 


65,572,000 
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[Training  and  Emptoyment  Guidanc*  Letter 
No.  6-«7] 

Job  Training  Partnership  Act;  Program 
Guidance  and  Planning  Schedule  for 
Program  Years  1988  and  1989 

agency:  Employment  and  Training 
Administration,  Labor. 
action:  Notice. 

summary:  The  Employment  and 
Training  Administration  has  issued 
Training  and  Employment  Guidance 
Letter  (TEGL)  No.  6-87  (March  14, 1988) 
providing  program  guidance  and  a 
~  planning  schedule  for  Job  Training 
Partnership  Act  (JTPA)  Titles  II  and  III 
grants  for  Program  Years  (PYs)  1988  and 
1989  (July  1. 1988-)une  30, 1989;  and  July 
V1989-]une  30, 1990);  respectively. 
TEGL  No.  6-87  provides  instructions  for 
the  submission  of  the  Governor's 
Coordination  and  Special  Services  Plan 
and  Statewide  service  deUvery  area  job 
training  plans.  TEGL  No.  6-87  is 
reprinted  below  for  public  information. 
DATES:  Training  and  Employment 
Guidance  Letter  No.  6-87  was  effective 
on  March  14, 1988. 

FOR  FURTHER  INFORMATTON  CONTACT 

Robert  N.  Colombo.  Telephone  (202) 
535-0577. 

Signed  at  Washington,  DC,  this  13th  day  of 

April,  198a 

Dolores  Battle, 

Administrator,  Office  of  Job  Training 

Programs. 

Training  and  Employment  Guidance  Letter 
No.ft-87 

Roberts  T.  Jones, 

'  Acting  Assistant  Secretary  of  Labor. 
Program  Guidance  and  Annual  Planning 
Schedule  for  Program  Years  1988  and  1989 
(Instructions  for  the  Submission  of  the 
Governor's  Coordination  and  Special 
Services  Plans  and  Statewide  Service 
Delivery  Area  (SDA)  ]ob  Training  Plans) 

1.  Purpose.  To  transmit  planning  guidance 
to  assist  States  in  preparing  for  the  Job 
Training  Partnership  Act  (JTPA)  1988 
Program  Year  (PY)  which  begins  July  1, 1988 
and  PY  1989  which  begins  July  1. 1989. 

2.  Background.  Pursuant  to  Section 
121(a)(1)  of  the  Act  and  20  CFR  627.2  of  the 
JTPA  regulations,  this  document  provides 
instructions  to  the  States  for  the  submission 
of  the  Governor's  Coordination  and  Special 
Services  Plan  (GCSSP),  instructions  to 
selected  States  for  the  submission  of  the 
single  statewide  SDA  job  training  plans  and 
the  Annual  Planning  Schedule  for  PYs  1988 
and  1988. 

This  document  is  divided  into  six  parts: 

a.  Planning  Guidance  for  submission  of 
GCSSPs: 

b.  Instructions  for  the  GCSSP; 

c.  Planning  Guidance  for  submission  of 
Single  Statewide  SDA  Job  Training  Plans; 

d.  Instructions  for  the  Statewide  Job 
Training  Plan; 


e.  Procedures  for  Appeals  to  the  Secretary; 
and 

f.  Annual  Planning  Schedule. 

The  planning  instructions  call  for  the 
development  of  new  biennial  GCSSPs 
covering  PYs  1988  and  1989.  Also  included  is 
guidance  on  performance  standards 
information  that  States  should  address  in  the 
(JCSSP. 

With  regard  to  single  statewide  SDA  job 
training  plans,  the  document  addresses  the 
period  to  be  covered,  the  submittal  date, 
petitions  for  disapproval,  and  the  process  for 
appealing  a  disapproval  by  the  Secretary  of  a 
statewide  plan. 

The  national  ratio  of  economically 
disadvantaged  youth  to  economically 
disadvantaged  adults,  as  required  by  Section 
203(b)(2)  of  JTPA,  to  enable  States  and  SDAs 
to  calculate  Title  II-A  youth  service  levels,  is 
provided. 

Procedures  issued  previously  for  appealing 
disapprovals  by  the  Governor  on  local  job 
training  plans  are  attached. 

The  format  and  procedures  for  submission 
of  the  GCSSP  and  single  statewide  SDA  job 
training  plan  have  not  been  revised.' 
Hewever.  Item  I,  Enclosure  I  and  Item  II  and 
Part  B  of  Enclosure  I  have  been  revised  to 
request  more  specific  information,  so  that  we 
can  obtain  a  more  complete  description  of 
the  program  being  operated  by  the  State. 

2.  Department  of  Labor  (DOL)/Employment 
and  Training  Administration  Goals/ 
Objectives  for  PY  1968/1989. 

"The  Department  is  encouraging  Governors 
to  consider  the  following  goals  and  objectives 
in  planning  their  activities  for  this  period  and 
in  giving  guidance  to  SDA  planning.  These 
goals  and  objectives  are  consistent  with  the 
objectives  contained  in  the  1988  Amendments 
to  JTPA. 

•  Increase  the  levels  of  service  to  the  youth 
and  adult  at-risk  populations. 

•  Encourage  the  development  and 
inclusion  of  basic  and  remedial  education 
components  including  literacy  training,  as 
essential  elements  in  all  JTPA  programs. 

•  Improve  overall  program  quality  by 
encouraging  the  development  of  enriched, 
longer  term  program  interventions  combining 
several  program  activities  and  services  in 
order  to  t>etter  serve  those  individuals  most 
at-risk  who  have  multiple  needs. 

•  Strengthen  program  management  through 
better  oversight,  increased  fiscal 
responsibility  and  improved  contracting 
practices. 

Z.JTPA  Coordination  with  other  Federal 
Agencies. 

The  GCSSP  should  describe  coordination 
activities  among  State  and  local 
organizations,  focusing  on  the  areas  of  at-risk 
youth  services  and  adult  and  youth  literacy 
programs,  specifying  agencies  working  in 
coordination  and  elements  of  the  program. 

Provision  for  coordination  with  JTPA  is 
being  made  in  a  growing  number  of  related 
Federal  laws.  For  example,  amendments  to 
the  Wagner-Peyser  Act,  which  authorized  the 
public  employment  service,  and  to  Title  IV  of 
the  Social  Security  Act  which  authorizes  the 
Work  Incentive  (WIN)  program  call  for  joint 
planning  between  administrators  of 
Employment  Service  (ES)  and  JTPA  and 
coordination  of  services  between  WIN  and 


JTPA.  The  Cari  D.  Perkins  Vocational 
Education  Act,  also  encourages  collaboration 
with  JTPA  through  the  offer  of  flnancial 
incentives. 

To  achieve  maximum  potential  from 
current  social  services  programs, 
coordination  between  the  separate  local 
agencies  is  essential.  The  local  agencies  are 
channeled  funds  through  separate  Federal 
agencies,  although  the  target  participants  are 
often  the  same  across  programs. 
Coordination  between  agencies  serves  to 
increase  the  efficiency  of  the  services  they 
provide  as  well  as  maximizing  the  benefits  of 
the  resources  allocaled.  Administrative  costs 
can  be  reduced  by  directing  one  integrated 
program  as  opposed  to  several  different 
programs. 

Although  actual  coordination  efforts  must 
be  realized  at  the  State  and  local  levels, 
Federal  agencies  may  be  able  to  demonstrate 
how  such  coordination  and  cooperation  may 
occur.  The  Department  of  Labor  (DOL)  has 
several  agreements  with  other  Federal 
agencies  which  focus  of  demonstration 
projects.  These  projects  are  coordinated  with 
other  Federal  agencies  to  provide  training 
and  employment  services  to  participants 
eligible  for  other  services  such  as  welfare  and 
vocational  education. 

Interagency  agreements  have  l>een 
established  between  DOL  and  several  other 
agencies  at  the  Federal  level  with  the  purpose 
of  providing  integrated  services  to  certain 
target  populations.  These  agreements  are 
designed  to  provide  models  of  integrated 
services  which  may  be  replicated  throughout 
the  Nation.  For  example.  Youth:  2000  is  a  part 
of  a  series  of  initiatives  undertaken  by  the 
Department  of  Health  and  Human  Services 
(HHS)  and  the  Department  of  Labor  to  focus 
attention  on  at-risk  youth.  The  two  Federal 
agencies  have  jointly  funded  13  projects  to 
assist  States  in  their  efforts  to  help  encourage 
young  people  to  become  economically  and 
socially  self-sufficient  and  prepare  them  to 
meet  the  demands  of  a  changing  society  in 
the  21st  Century. 

In  considering  the  populations  served  by 
these  Agreements,  the  focus  is  on  at-risk 
youth,  including  the  homeless,  runaways,  and 
dropouts,  youth  and  adults  needing 
workplace  literacy  training,  and  older 
workers.  Coordination  at  the  local  level 
should  focus  on  services  provided  for  these 
target  populations  by  the  local  welfare  and 
education  agencies,  local  volunteer 
organizations,  and  private  industry  councils, 
as  well  as  model  programs  already 
established,  such  as  Cities  in  Schools, 
interagency  agreement  with  HHS,  Education 
Department  (ED),  and  Department  of  Defense 
(DOD).  Other  examples  of  coordination  are 
cited  in  TEIN  No.  17-86.  Model  JTPA 
Programs  for  Recruiting  and  Serving  Dropout 
Youth,  which  describes  model  JTPA  programs 
in  several  States  that  focus  on  at-risk  youth. 

Following  is  a  list  of  interagency 
agreements  (lAGs)  that  the  Department  of 
Labor  has  engaged  in  with  other  Federal 
agencies  which  focus  on  at-risk  youth: 

1.  LAG  with  Departments  of  Justice.  ED  and 
HHS  and  Cities  in  Schools,  Inc. 
— Emphasis  on  employability  services  for  at- 
risk  and  dropout  prone  youth. 


BEST  COPY  AVAILABLE 


15306 


Federal  Register  /  Vol.  53.  No.  82  /  Thursday..  April  28.  1988  /  Notices 


2.  lAG  with  HHS  j 

— 17  projects  from  Coordinated  Discrefiohary 
Funds  grants  competition:  Youth:  2000 

3.  lAG  with  HHS  ] 
—Service  Integration  Pilot  Projects. 

— Focus  on  dropout  prevention:  teen  parent 
centers  and  persons  with  developmental 
disabilities. 

— Purpose  is  to  develop  models  to  be 
replicated  in  JTPA  system. 

The  following  are  agreements  which  focus 
on  literacy: 

1.  lAG  with  EO 

—To  produce  booklet  on  "What  Works  in 
Workplace  Literacy." 

2.  lAG  with  DOD  and  ED 
— Adaptation  of  Job  Skills  Education 

Program,  a  computer  assisted  basic  skill 
remediation  program  used  in  the  military, 
for  use  in  training  JTPA  participants. 
— Pilot  project  to  be  conducted  in  3  States 
initially. 

3.  LAG  with  ED 

—To  provide  training  to  eligible  family 
members  of  children  participating  in 
bilingual  programs. 

4.  Inquiries.  Direct  inquiries  to  Robert  N. 
Colombo  at  202-535-0577. 

5.  Attachments. 

PLANNINO  OUIOANCe 

I.  Goveraor's  Coordination  and  Special 
Services  Plan  (GCSSP) 

A.  Background 

The  format  for  submitting  the  GCSSP 
has  not  been  revised,  from  past 
procedures,  however,  the  instructions 
have  been  revised  (expanded)  for  FY 
1988/1989. 


B.  Plan  Submission 

GCSSPs  should  be  submitted  using  the 
OMB  approved  format  contained  in 
Enclosure  I.  Governors  should  submit 
three  dated  copies  of  the  GCSSP.  each 
with  an  original  signature  of  the 
Governor  or  designee,  no  later  than  May 
16. 1988.  to:  Dolores  Battle. 
Administrator.  Office  of  Job  Training 
Programs,  Department  of  Labor. 
Employment  and  Training 
Administration.  200  Constitution 
Avenue.  NW.  Room  N4459.  Washington. 
DC  20210. 

The  GCSSP.  while  not  a  "roUup"  of 
SDA  plans,  must  describe  "the  planned 
use  of  all  resources  for  the  next  two 
years  provided  to  the  State  and  SDAs 
.  under  this  Act  and  must  evaluate  the 
experience  over  the  preceding  two 
years."  (Section  121(a)(2)). 

C.  Performance  Standards 

Section  IV  of  Enclosure  la  requests  a 
description  of  the  adjustments  made  in 
the  Secretary's  Performance  Standards 
and  the  methods  used  in  making  the 
adjustments.  (Section  121(b)(3)) 


D.  Plan  Review 

The  Department  will  check  the  GCSSP 
for  overall  compliance  with  the 
provisions  of  the  Act  and  the  JTPA 
regulations  and  will  notify  the  State  of 
the  result  of  its  review.  The  Department 
will  discuss  with  the  State  any 
inconsistencies  with  the  Act  and/or 
regulations  and  any  action  to  be  taken 
prior  to  plan  submittal.  The  Department 
and  the  State  will  also  agree  on  a  date 
for  plan  resubmittal  should  this  be 
necessary. 

E.  Modifications 

If  major  changes  in  the  labor  market 
conditions,  funding  or  other  factors 
occur  during  the  period  covered  by  the 
plan  and  it  becomes  necessary  for  the 
State  to  submit  a  modification  to  its 
GCSSP,  the  content  and  procedures 
contained  in  Enclosure  lib  should  be 
followed.  For  the  purpose  of  these 
modifications,  "major"  is  defined  as  a  20 
percent  cumulative  change  in  any  one  of 
these  factors. 

F.  Signature 

Either  the  Governor  or  a  designee 
shall  affix  original  signatures  to  each  of 
the  three  copies  submitted.  Where  a 
Governor  has  delegated  the  signature 
authority,  the  delegation  will  remain 
unless  rescinded  by  the  sitting 
Governor. 

G.  Ratio  of  Disadvantaged  Youth  to 
Adults 

Section  203(b)  of  JTPA  provides  that 
not  less  than  40  percent  of  available 
Title  II-A  funds  shall  be  expended  on 
youth,  except  where  the  ratio  of 
economically  disadvantaged  youth  to 
adults  in  the  SDA  differs  from  the 
national  ratio,  as  published  by  the 
Secretary.  Where  the  ratio  differs,  the 
amoimt  to  be  spent  on  youth  is  to  be 
reduced  or  increased  proportionately  in 
accordance  with  regulations  prescribed 
by  the  Secretary  (see  Section  630.1(b)(2) 
of  the  JTPA  regulations).  In  a  letter 
transmitted  previously  to  State  liaisons, 
the  Department  indicated  that: 
"According  to  the  1980  Census,  the  total 
number  of  economically  disadvantaged 
youth  (ages  16  through  21)  for  the  Nation 
was  5,417.17a  The  comparable  total  for 
adults,  ages  22  and  over,  was  23,625,720. 
The  ratio  of  youth  to  adults  is  22.93 
percent."  Since  the  Census  figures  have 
not  been  updated,  the  figure  of  22.93  will 
continue  to  be  the  national  ratio. 

H.  Planned  Services  to  Dislocated 
Workers 

Meeting  the  needs  of  American 
workers  dislocated  as  the  result  of 
foreign  competition,  economic 
dislocation  and  other  factors  is  an 


important  element  in  improving  the 
competitiveness  of  the  American 
economy.  Accordingly.  States  are 
requested  to  place  special  emphasis 
upon  plans  to  serve  dislocated  workers 
and.  as  appropriate,  to  specifically 
address  the  following  areas: 

1.  Plans  to  establish  or  enhance 
already  established  rapid  response 
capacity  such  as  the  development  of 
State  dislocated  worker  units  and/or 
rapid  response  teams  to  initiate  program 
services,  including  emergency 
assistance  centers  and  cooperative 
labor  management  committees,  and  the 
development  of  systems  and  techniques 
for  the  early  identification  of  worker 
dislocations. 

2.  Plans  to  coordinate  the  delivery  of 
services  to  dislocated  workers  imder 
Title  III  with  other  training  and 
employment  programs  such  as  the  public 
employment  service,  Unemployment 
Insurance,  and  the  Trade  Adjustment 
Assistance  program  and  with  other 
programs  including  economic 
development.  To  the  extent  feasible. 
States  are  encouraged  to  consolidate  the 
administration  of  the  TAA  program  and 
the  Title  III  program.  Finally,  States  are 
requested  to  include  any  specific  plans 
or  activities  which  will  be  undertaken  to 
coordinate  services  and  activities  with 
organized  labor. 

3.  Plans  to  make  effective  use  of 
limited  Title  III  resources  including,  as 
appropriate,  the  substate  allocation  of 
such  resources  within  the  State  or  to 
service  delivery  areas  for  delivery  of 
dislocated  worker  services,  and  the 
reallocation  of  Title  III  fimds  within  the 
State  to  provide  funds  to  the  areas  with 
greatest  need  and/or  to  areas  in  which 
funds  may  be  most  effectively  utilized. 

/.  Appeals  to  the  Secretary  on  Job 
Training  Plans 

Procedures  for  appeals  to  the 
Secretary  on  final  disapproval  by 
Governors  of  local  job  training  plans 
were  published  in  the  Federal  Register 
on  September  12. 1983,  and  transmitted 
to  States  in  a  letter  to  State  liaisons.  For 
your  convenience,  attached  is  a  copy  of 
the  previously  transmitted  procedures. 

(Enclosure  la;  OMB  Control  No.  1205-0203; 
Expiration  Date:  June  30, 1990] 

Planning  Instructions — Fonnat  and 
Procedures  for  Submitting  the 
Governor's  Coordination  and  Special 
Services  Plan  (GCSSP) 

The  GCSSP  shall  contain: 

/.  Identifying  Information 

A.  Name  and  address  of  the  grantee. 

B.  Date  of  submission. 

C.  Time  period  covered. 
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//.  Program  Planning  Information 

■  A.  Provide  an  overview  of  the  goals 
and  objectives  for  all  Titles  II  and  III  job 
training  and  placement  programs  within 
the  State.  (SecUon  121(a)(1)). 

B.  Describe  the  criteria  which  have 
been  established,  for  coordinating 
activities  under  the  Act  including  Title 
III  (specifically  address  coordination 
under  Section  323  of  Carl  D.  Perkins 
with  Title  III  activities)  with:  Program 
and  services  provided  by  State  and  local 
education  and  training  agencies 
(including  vocational  education 
agencies),  public  assistance  agencies, 
the  employment  service,  rehabilitation 
agencies,  post  secondary  institutions, 
economic  development  agencies, 
agencies  which  provide  services  to  the 
homeless,  and  such  other  agencies  as 
the  Governor  determines  to  have  direct 
interest  in  employment  and  training  and 
human  resource  utilization  with  the 
State.  (Section  121(b)(1)). 

///.  Program  Activities 

A.  Review  and  evaluate  the  State's 
program  experience  in  Program  Year 
1986  and  Program  Year  1987.  The 
evaluation  should  include:  (1)  A 
summary  of  the  methods  used  by  the 
State  to  track  and  require  corrective 
action  for  SDAs  underexpenditure  and 
other  performance  problems;  and  the 
State's  procedures  for  addressing 
underexpenditures  in  each  program  and 
title  and  an  explanation  of  how  this 
experience  has  contributed  to  decisions 
made  regarding  the  activities  to  be 
funded  in  this  plan.  (Section  121(a)(2)). 

B.  Describe  the  projected  use  of 
resources,  including  oversight  and 
support  activities,  priorities  and  criteria 
for  State  incentive  grants  and 
performance  goals  for  State  supported 
programs. 

IV.  Performance  Standards 

A.  Describe  the  adjustments  made  in 
the  Secretary's  performance  standards 
and  the  factors  used  in  making  the 
adjustments.  (Section  121(b)(3)). 

Including: 

(1)  The  adjustment  policy  planned  to 
be  used  to  vary  the  standards; 

(2)  The  data  sources  to  be  used;  and 

(3)  The  factors  to  be  used  in  making 
the  adjustments 

B.  Describe  the  State's  incentive 
award  policy  pursuant  to  Section 
202(b)(B)  and  sanctions  policy  pursuant 
to  Section  106(h). 

V.  General  Administrative  Information 
A.  Compliance  With  Section  167  of  JTPA 

Provide  a  statement  indicating  that 
that  State  has  adequate  methods  of 
administration  to  assure  compliance 


with  nondiscrimination  provisions  of  the 
Act.  (SecUon  167). 

B.  Signature 

The  GCSSP  should  contain  the 
Governor's  signature  or  the  signature 
and  title  or  his/her  designee.  "The  name 
of  the  signer  should  be  typed  below  the 
signature. 

C.  Mailing  Address 

States  should  submit  three  copies  of 
the  GCSSP.  each  with  original  signature 
of  the  Governor  or  his/her  designee  to: 
Dolores  Battle,  Administrator.  Office  of 
Job  Training  Programs,  Department  of 
Labor,  Employment  and  Training 
Administration,  200  Constitution 
Avenue  NW.,  Room  N4459,  Washington, 
DC  20210. 

Modification  to  GCSSP 

If  major  changes  occur  in  labor 
market  conditions,  funding  or  other 
factors  during  the  period  covered  by  the 
plan,  the  State  shall  submit  a 
modification  describing  these  changes. 
See  Attachment  lib  for  the  procedures  to 
be  followed  in  submitting  such 
modifications.  For  the  purposes  of 
determining  if  a  modification  is 
necessary  a  major  change  is  defined  as 
a  cumulative  change  of  20  percent  of 
these  factors  in  the  plan.  (See 
Attachment  lb  for  the  procedures  to  be 
followed  in  submitting  such  a 
modification).  (Section  121(b)(4)). 

[Enclosure  lb] 

Modification  to  the  GCSSP 

Section  121(b)(4)  of  the  JTPA  requires 
that  a  modification  to  the  GCSSP  be 
submitted  by  the  Governor  to  the 
Secretary  if  major  changes  occur  in 
labor  market  conditions,  funding  or 
other  factors  during  the  period  covered 
by  the  plan.  For  the  purpose  of  these  . 
modifications,  a  "major  change"  is 
defined  as  a  20  percent  cumulative 
change  in  any  one  of  these  factors.  That 
modification  should  be  prepared  as 
follows: 

/.  Identifying  Information 

A.  The  name  and  address  of  the 
grantee. 

B.  Date  of  submission  of  the 
modification  and  the  number  of  the 
modification  (1, 11,  III,  etc.). 

C.  Time  period  to  be  covered  by  the 
modification  (presumably  this  will  be 
from  the  date  of  submission  to  the  end 
of  the  GCSSP's  time  period). 

D.  The  reason(s)  for  the  modification. 

E.  The  specific  changes  to  be  made  in 
the  GCSSP  as  a  result  of  this  reason(s). 
(Describe  the  specific  section  of  the  plan 
where  this  information  is  included). 


F.  Signature.  The  modification  should 
contain  the  Governor's  signature  or  the 
signature  and  title  of  his/her  designee. 
The  name  of  the  signer  should  be  typed 
below  the  signature. 

///.  Submittal 

States  should  submit  three  copies  of 
any  necessary  modifications,  each  with 
an  original  signature  of  the  Governor  or 
that  of  a  designee  to:  Dolores  Battle, 
Administrator.  Office  of  Job  Training 
Programs,  200  Constitution  Avenue, 
NW.,  Room  N4459,  Washington.  DC 
20210. 

IV.  DOL  Review. 

The  modification  shall  be  reviewed 
for  compliance  with  the  Act  and  the 
State  shall  be  modified  within  30  days  of 
the  modification's  submission  of  its 
acceptability  or  of  any  problems 
identified. 

PLANNING  GUIDANCE-SINGLE 
STATEWIDE  SERVICE  DELIVERY  AREA 
JOB  TRAINING  PLANS 

Planning  Guidance 

//.  Statewide  Service  Delivery  Area  Job 
Training  Plans 

A.  Background 

The  format  for  submitting  statewide 
job  training  plans  has  not  been  revised, 
from  past  procedures,  however.  Section 
II-A  of  Enclosure  II  has  been  revised  to 
request  that  the  State  provide  a 
description  of  the  required  elements 
found  in  Section  104(bl.  and  Section  II-B 
requests  that  the  State  provide  a  budget 
describing  the  use  of  resources  provided 
to  the  State. 

B.  Plan  Submission 

Single  statewide  SDAs  job  training 
plans  should  be  submitted  using  the 
OMB  approved  format  contained  in 
Enclosure  II.  Modifications  to  the  plan 
shall  be  submitted  using  the  same 
format. 

Governors  with  Statewide  SDAs 
should  submit  three  dated  copies  of  the 
job  training  plan,  each  with  an  original 
signature  of  the  Governor,  or  a  designee, 
no  later  than  April  29. 1988  to:  Dolores 
Battle.  Administrator.  Office  of  Job 
Training  Programs.  Department  of 
Labor,  Employment  and  Training 
Administration.  200  Constitution 
Avenue  NW..  Room  N4459.  Washington. 
DC  20210. 

C.  Plan  Review 

The  Department  will  check  the  plan  or 
modification  for  overall  compliance  with 
the  provisions  of  the  Act  and  JTPA 
regulations  and  will  notify  the  State  of 
the  result  of  its  review. 
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D.  Petitions  for  Disapproval 

States  are  reminded  of  previous 
guidance  provided  concerning  petitions 
for  modifying  or  disapproving  a       j 
statewide  job  training  plan.  This      ' 
guidance  provided  that  the  procedures 
found  in  Section  105(b)(3)  of  the  Act 
which  sets  forth  the  conditions  under 
which  interested  parties  can  petition  the 
Governor  for  disapproval  of  a  local  job 
training  plan,  apply  in  the  case  of  a 
statewide  SDA.  The  Department 
recommends  that  the  interested  party 
first  petition  the  Governor  for  a  revision 
of  the  plan.  If  the  Governor's  informal 
resolution  of  the  matter  is  not 
satisfactory  to  the  interested  party,  then 
that  party  could  submit  a  petition  to  the 
Secretary  of  Labor  at  the  U.S. 
Department  of  Labor.  Washington,  DC 
20210.  Attention:  ASET. 

E.  Appeals 

In  the  event  the  Secretary  disapproves 
a  statewide  plan,  the  Governor  may 
appeal  the  Secretary's  decision  to  an 
Administrative  Law  Judge  (ALJ) 
pursuant  to  section  829.57  of  the  JTPA 
regulations.  If  the  Governor  is 
dissatisfied  with  the  ALJ's  decision,  then 


1 
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under  the  authority  provided  in  sections 
186(b)  and  168  of  the  Act  the  Governor 
may  file  exceptions  to  the  decision  with 
the  Secretary  of  Labor  and/or  a  petition 
for  review  in  the  United  States  Court  of 
Appeals  having  jurisdiction  over  the 
State. 

INSTRUCTIONS  FOR  THE  STATEWIDE 
|OB  TRAINING  PLAN 

[Enclosure  II;  OMB  Approval  No.  1205-0204; 
Expiration  Date:  ]une  30. 1990] 

Statewide  Service  Delivery  Area  (SDA) 
Job  Training  Man 

Statewide  SDA 

The  Job  Training  Plan  shall  contain: 

/.  Identifying  Information 

(A)  Identification  and  address  of  the 
grant  recipient. 

(B)  Identification  and  address  of  the 
entity  or  entities  which  will  administer 
the  program  (see  Section  104(b)(1)  of  the 
JTPA),  if  different  from  the  grant 
recipient. 

(C)  Date  of  submission. 

(D)  Area  Covered  by  SDA  (i.e..  Entire 
State  of ). 

(E)  Time  period  covered  by  plan. 


//.  Program  Information 

(A)  Specific  descriptions  of  each  of 
the  required  elements  found  in  section 
104(b)  of  the  Act  including  paragraphs 
104(b)(2)  through  104(b)(10). 

(B)  A  statement  assuring  that  the 
State  will  publish  its  plan  and  make  it 
available  for  review  and  comment  as 
specified  in  section  105(a)  of  the  Act. 

(C)  A  statement  assuring  that  the 
State  will  comply  with  the  cost 
limitations  contained  in  section  108  of 
the  Act. 

///.  Signature 

An  original  signature  should  be 
affixed  to  each  of  the  three  copies  of  the 
statewide  plan  submitted.  The  name  of 
the  signer  (and  the  signer's  title  if  a 
designee)  should  be  typed  below  the 
signature.  The  signature  should  be  that 
of  the  Governor  or  a  designee  who  is 
identified  by  the  Governor. 

PROCEDURES  FOR  APPEALS  TO  THE 
SECRETARY 

(OMB  Control  Number  1205-0206  Expiration 
Date:  ] 

SDA  Job  Training  Plan  Secretary's 
Appeal  Process 


Action 


•  SDA  submits  (ob  training  plan 

•  Governor  notifies  SDA  in  writing  of  pretminary  disapproval  of  SOA  job  trinina 
pten.  ^ 

•  SOA  revises  and  resubmits  the  plan 

e  Governor  notifies  SOA  in  writing  of  final  disapproval  "of  SOA  jc*  i^^ 
and  provides  information  on  appeals. 

•  PIC  and  appropriate  cNef  elected  officiaKs)  (or  SDA  submit  appeal  to  tfw 
Secretaiy  (address:  U.S.  Department  of  Labor,  Washington.  DC  20210  Atten- 
ton:  ASET).  Stmuitaneously,  PIC  and  appropriate  chief  elected  officiaKs)  for 
SOA  provide  a  copy  o(  ttw  appeal  to  the  Governor.  At  a  minimum,  the  appeal 
must  include:.  -ww" 

— Speeilic  demonstration  that  a  provision  of  section  I05<b)(l)  of  the  Act  has 

been  vntated^with  evidence  to  support  that  daim 
—A  copy  ot  instructions  and  scheules  provided  by  the  Governor  on  lob 

frainingptans  "^ 

—A  copy  of  ttie  Governor's  preliminary  (disapproval 
—A  copy  of  the  documents  submitted  by  the  SOA  to  the  Governor  in 

response  to  the  preliminary  disa^iproval 
—A  copy  of  the  Governor's  notificalion  of  the  final  disapproval  and  evidence 

olthe  date  of  receipt  of  such  disapproval 

•  Secretary  receives  and  dates  appeal.  Sends  notice  of  receipt  of  appeal  to  the 
appropriate  Governor.  ^^       ^^^ 

•  Appeal  is  reviewed  and  analyzed,  including  Qovemor's  comments.  Recommen- 
dation provided  to  the  Secretary. 

•  Secretary  makes  decision  and  notifies  appeaing  party  and  Governor  by  letter.... 


Timeframes 


In  accordance  with  the  schedule  established  by  the  Governor. 
In  accordance  with  State  schedule. 

Within  20  days  of  written  notification  of  preliminary  disapproval. 
WHttin  15  days  after  resutxnittal. 

Appeal  most  be  dated  no  later  than  30  days  after  receipt  of  Governor's  written 
notification  of  final  disapproval. 


45Hlay  consideration  begins  with  date  stamp  of  receipt  in  X)L. 

45-day  period. 

Letter  dated  within  45  days  of  receipt  of  appeal. 


If  the  operational  year  begins  while 
the  appeal  is  being  reviewed  by  the 
Secretary,  the  Governor's  decision  shall 
stand.  The  Governor  may  take  whatever 
action  is  necessary  to  ensure  continuity 
of  services  to  participants  during  this 
interim  period. 


(Gassification  JTPA:  Correspondence  Symbol 
TDCP;  Date:  April  12, 1985] 

Training  and  Employment  Information 
Notice  No.  3fr-84 

To:  All  State  JTPA  Uaisons 
From:  Frank  C.  Casillas,  Assistant 

Secretary  of  Labor 
Subject:  Job  Training  Partnership  Act 

(JTPA)  Appeals 
1.  Purpose.  To  summarize  for  State 
JTPA  Liaisons  the  various  types  of 


appeals  that  may  be  directed  to  the 
Secretary  of  Labor  under  JTPA  and  to 
provide  applicable  references  regarding 
appeal  procedures. 

2.  References.  Training  and 
Employment  Information  Notice  (TEIN) 
No.  23-84:  TEIN  No.  28-84. 

3.  Background.  The  JTPA  specifies 
five  types  of  appeals  that  may  be 
addressed  to  the  Secretary.  They  are: 


(a)  Service  delivery  area  (SDA) 
designation  appeals: 

(b)  Local  job  training  plan  appeals: 

(c)  Statewide  SDA  job  training  plan 
appeals: 

(d)  SDA  reorganization  plan  appeals; 
and 

(e)  Plan  revocation  appeals. 

4.  SDA  Appeals.  Pursuant  to  sections 
101  (b)  and  (c)  of  the  Act,  Governors 
may  designate  or  redesignate  SDAs 
subject  to  certain  time  limitations.  An 
entity  eligible  under  section  101(a)(4)(A) 
that  is  denied  SDA  designation  may 
appeal  the  Governor's  decision  to  the 
Secretary  pursuant  to  section 
101(a)(4)(C]  of  the  Act.  The  procedures 
for  filing  such  an  appeal  are  outlined 
under  20  CFR  628.1(c)  of  the  JTPA 
regulations,  and  are  elaborated  upon  in 
a  May  17, 1983  Federal  Register  notice. 
Interested  parties  should  also  consult 
TEIN  No.  23-84,  entitled  "Appeals  to  the 
Secretary  on  Service  Delivery  Area 
(SDA)  Designations." 

5.  Local  Job  Training  Plan  Appeals. 
Pursuant  to  section  105(b)(1)  of  the  Act 
a  Governor  shall  approve  a  local  job 
training  plan  or  modification  thereof 
luiless  one  of  five  conditions  set  forward 
in  that  Section  has  not  been  met.  An 
SDA  whose  plan  or  modification  has 
been  disapproved  may  appeal  the 
Governor's  decision  to  the  Secretary 
pursuant  to  section  105(b)(2)  of  the  Act. 
Procedures  for  filing  this  type  of  appeal 
are  outlined  under  20  CFR  628.5(b)  of  the 
JTPA  regulations,  and  are  elaborated 
upon  in  a  September  12, 1983  Federal 
Reguter  notice.  Interested  parties 

■  should  also  consult  TEIN  No.  26-84, 
entitled  "Appeals  to  the  Secretary  on 
Final  Disapproval  of  Job  Training  Plans 
or  Modifications." 

6.  Statewide  SDA  Job  Training  Plan 
Appeals.  Pursuant  to  section  105(d)  of 
the  Act  the  Secretary  exercises  the 
same  authority  with  regard  to  the  State 
as  the  Governor  exercises  with  regard  to 
SDAs  for  job  training  plans  (or 
modifications)  for  single,  statewide 
SDAs.  In  the  event  that  a  statewide  SDA 
job  taining  plan  or  modification  is 
disapproved  by  the  Secretary. 
Governors  may  appeal  the  decision  by 
requesting  a  hearing  with  an 
Administrative  Law  Judge  (ALJ)  as 
outlined  in  20  CFR  629.57(c)  of  the  JTPA 
regulations.  Pursuant  to  sections  166(b) 
and  168(a)  of  the  Act.  a  Governor  may 
file  exceptions  to  the  ALJ's  decision 
with  the  Secretary  and/or  a  petition  for 
review  in  the  U.S.  Court  of  Appeals 
having  jurisdiction  over  the  State.  This 
information  was  previously  provided  in 
a  letter  to  all  State  Liaisons  dated 
February  2. 1984. 

7.  SIM  Reorganization  Plan  Appeals. 
Pursuant  to  section  106(h)(1)  of  the  Act 


the  Governor  shall  impose  a 
reorganization  plan  on  SDAs  where 
failure  to  meet  performance  standards 
persists  for  a  second  year.  Section 
106(h)(3)  stipulates  that  affected  entities 
must  have  the  opportunity  for  a  hearing 
by  a  hearing  officer  before  the  Governor 
imposes  any  such  reorganization  plan. 
The  Governor's  decision  may  be 
appealed  to  the  Secretary,  who  shall 
make  a  decision  within  60  days  of 
receipt  of  the  appeal  (Section  106(h)(4)). 

The  Department  will  issue  more 
detailed  procedures  for  this  type  of 
appeal  during  Program  Year  1985. 
Presently,  there  is  no  immediate  need 
for  such  procediu-es  since  section 
181(j)(3)  provides  that  no  SDA  shall 
suffer  a  penalty  for  not  meeting 
performance  standards  during  the  initial 
program  period  (October  1, 1983  to  June 
30, 1984 — the  9-month  transition  period). 
Consequently,  the  "second  year"  of 
failure  to  meet  performance  standards 
referred  to  in  section  106(h)(1)  may  not 
occur  imtil  the  conclusion  of  Program 
Year  1985,  which  ends  on  June  30, 1986. 
Procedures  for  this  type  of  appeal  will 
be  issued  in  a  timely  manner  to  permit 
implementation  of  this  provision  of  the 
Act. 

8.  Plan  Revocation  Appeals.  Pursuant 
to  section  164(b)(1)  of  the  Act,  a 
Governor  may  issue  a  notice  of  intent  to 
revoke  approval  of  all  or  part  of  a  plan  if 
it  is  determined  that  a  substantial 
violation  of  the  Act  or  regxilations  has 
occurred  and  no  corrective  action  has 
been  taken.  Such  notice  may  be 
appealed  to  the  Secretary  under  the 
same  terms  and  conditions  as  the 
disapproval  of  a  job  training  plan. 
Therefore,  the  terms  and  conditions  set 
forth  in  section  105(b)(2)  of  the  Act  and 
20  CFR  628.5(b)  of  the  regulations  for 
appeals  of  plan  disapprovals  apply  to 
appeals  of  notices  of  intent  to  revoke 
plan  approvals. 

9.  Administrative  Adjudication.  In 
addition  to  the  appeals  listed  above,  a. 
hearing  before  an  administrative  law 
judge  (ALJ)  may  be  requested  in  certain 
cases,  under  the  administrative 
adjudication  provisions  of  section  155  of 
the  Act.  Section  166(a)  provides  that 
such  requests  for  an  ALJ  hearing  may  be 
filed  by  an  applicant  dissatisfied  with 
the  Secretary's  determination  not  to 
award  financial  assistance  in  whole  or 
in  part,  or  any  recipient  upon  whom  a 
corrective  action  or  a  sanction  has  been 
imposed  by  the  Secretary.  Procedures 
for  filing  such  a  request  for  a  hearing 
may  be  found  at  20  CFR  629.57(c). 

Pursuant  to  section  166(b).  a  party 
dissatisfied  with  the  ALJ's  decision  may. 
within  20  days  of  receipt  of  the  decision, 
file  exceptions  and  petition  for  the 
Secretary's  review  of  the  case.  The 


Secretary  has  30  days  in  which  to  accept 
the  case  for  review;  if  the  Secretary  does 
not  take  such  action,  the  decision  of  the 
ALJ  becomes  the  final  decision  of  the 
Secretary. 

10.  Judicial  Review.  The  judicial 
review  provisions  of  section  168  apply  to 
any  final  actions  of  the  Secretary. 

11.  Action  Required.  All  State  JTPA 
Liaisons  are  requested  to  provide  this 
information  to  SDAs  and  other 
interested  subrecipients.  v 

12.  Inquiries.  Questions  concerning 
this  notice  should  be  directed  to  Robert 
N.  Colombo,  Director.  Office  of 
Employment  apd  Training  Programs,  at 
(202)  535-0577. 

(Classification  JTPA:  Correspondence  Symbol 
TDC;  Date:  June  13, 1965] 

Training  and  Employment  Information 
Notice  No.  44-84 

To:  All  State  JTPA  Liaisons  and  State 
Wagner-Peyser  Administering 
Agencies 

From:  Frank  C.  Casillas,  Assistant 
Secretary  of  Labor 

Subject:  Appeals  of  a  Governor's  Notice 
of  Intent  to  Revoke  Approval  of  All 
or  Part  of  a  Local  Job  Training  Plan 

1.  Purpose.  To  transmit  procedures  for 
appeals  to  the  Secretary  of  a  Governor's 
notice  of  intent  to  revoke  approval  of  all 
or  part  of  a  local  job  training  plan, 
pursuant  to  section  164(b)(1)  of  the  Job 
Training  Partnership  Act  (JTPA). 

2.  Reference.  Training  and 
Employment  Information  Notice  (TEIN) 
No.  26-84. 

3.  Background.  Pursuant  to  section 
164(b)(1)  of  the  Job  Training  Partnership 
Act  (JTPA),  a  Governor  may  issue  a 
notice  of  intent  to  revoke  approval  of  all 
or  part  of  a  local  job  training  plan  if  it  is 
determined  that  a  substantial  violation 
of  the  Act  or  regulations  has  occurred 
and  no  corrective  action  has  been  taken. 
Such  notice  may  be  appealed  to  the 
Secretary  under  the  same  terms  and 
conditions  as  the  disapproval  of  a  local 
job  training  plan  or  modification. 
Pursuant  to  sections  164(b)  (1)  and  (2)  of 
the  Act,  the  notice  of  intent  shall  not 
become  final  until  the  time  for  appeal 
has  expired  or  the  Secretary  has  issued 
a  decision,  and  the  Governor  shall 
withdraw  the  notice  if  appropriate 
corrective  action  has  been  taken. 

4.  Procedures.  The  terms  and 
conditions  set  forth  in  section  105(b)(2) 
of  the  Act  and  20  CFR  628.5(b)  of  the 
regulations  (approved  under  Office  of 
Management  and  Budget  Control 
Number  1205-0208.  expiring  August  31. 
1986)  for  appeals  of  plan  (or 
modification)  disapprovals  apply  to 
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appeals  of  notices  of  intent  to  revoke 
plan  approvals. 

Pursuant  to  section  164(b)  of  the  Act, 
the  following  procedures  have  been 
adapted  from  plan  (or  modification] 
disapproval  appeal  procedures,  which 
were  transmitted  to  States  by  TEIN  No. 
2&-M. 

An  appeal  to  the  Secretary  shall  be 
limited  to  a  review  of  the  Governor's 
action  to  determine  compliance  with  the 
law.  Therefore,  it  is  incumbent  on  the 
appellant  to  demonstrate  that  the 
Governor's  decision  does  not  comply 
with  specific  provisions  of  the  Act  or 
regulations.  It  is  not  the  Department's 
intent  to  review  the  subs^^nce  of  the 
approach  or  actions  of  the  Governor  or 
service  delivery  area  (SDA).  The 
Secretary's  decision  will  be  based   ! 
strictly  on  whether  or  not  the  Governor's 
notice  of  intent  is  based  on  an  SDA's 
substantial  violation  of  a  specific 
provision  of  the  Act  or  regulations. 

The  Secretary  will  accept  appeals 
dated  no  later  than  30  days  after  receipt 
of  the  Governor's  notice  of  intent  to 
revoke  approval  of  all  or  part  of  job 
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training  plan.  The  address  for  an  appeal 
submittal  is:  Secretary.  U.S.  Department 
of  Labor,  Washington,  SC  20210, 
Attention:  ASET. 

Sunultaneous  submittal  of  a  copy  of 
the  appeal  to  the  Governor  is  required. 
Appeals  must  be  submitted  jointly  by 
the  private  industry  council  and  the 
appropriate  chief  elected  offidal(s)  for 
the  SDA. 

In  order  for  the  Secretary  to  make  an 
informed  decision,  the  SDA  should 
provide  all  relevant  information  in  the 
appeal.  This  must  include,  at  a 
minimum: 

(a)  The  basis  for  the  SDA's  appeal  to 
the  Secretary  of  the  Governor's  notice  of 
intent  to  revoke  approval. 
.    (b)  The  Governor's  determination  that 
there  is  or  was  a  substantial  violation  of 
a  specific  provision  of  the  Act  or 
regulations. 

(c)  Any  documents  issued  by  the 
Governor  directing  that  corrective 
action  to  be  taken. 

(d)  Any  documents  submitted  by  the 
SDA  to  the  Governor  in  response  to  the 


determination  that  there  is  or  was  a 
substantial  violation. 

(e)  A  copy  of  the  Governor's  notice  of 
intent  to  revoke  approval  of  all  or  part 
of  the  plan,  and  evidence  of  the  date  of 
receipt  of  such  notice. 

(f)  A  copy  of  any  documents 
submitted  by  the  SDA  to  the  Governor 
in  response  to  the  notice,  including  any 
planned  corrective  action. 

Governors  may  comment  on  appeals 
by  submitting  similar  or  additional 
information.  The  Secretary  will  make  a 
final  decision  within  45  days  of  receipt 
of  an  appeal.  Therefore.  Governors  will 
need  to  submit  their  comments  to  the 
Secretary  quickly  in  order  for  them  to  be 
considered.  A  letter  indicating  the 
Secretary's  receipt  of  an  appeal  and  a 
cut-off  date  for  comments  will  be  sent  to 
the  Governor  by  the  Employment  and 
Training  Administration  on  each  appeal. 

5.  Inquiries.  Questions  concerning  this 
notice  should  be  directed  to  Robert  N. 
Colombo.  Director,  Office  of 
Employment  and  Training  Programs,  at 
(202)  535-0577. 


Planning  Schedule-Planning  ActiviUes  for  Program  Year  (PY)  1988  and  PY 1989  (FY  1988  is  From  July  1, 1988  Through  June  30, 1989  and  PY 1988 

I  IS  From  July  1.  1989  Through  June  30.  1900) 


PY  1988 


PY1989 


B.  Data  lor  Opentona  vtd  Pl^tning  I 

•,^^.***'  requests  to  States  to  obtain  area  o<  substanta)  unempoymeni 
(ASU)  designations  to  be  used  in  Title  II  allotmefits.  (JTPA)  Section  4(3)). 

•  ETA  issues  the  national  ratio  of  economicalV  disadvantaged  youth  to  econoiT»- 
cally  disadvantaged  adults.  (JTPA  Sectwn  203  (b)(2). 

•  ETA  transnvts  revised  poverty  level  Income  guidelines  and  updated  Lotm 
Living  Standards  Income  Level  (LLSIL)  guideines 

C  JTPA  Appeals 

Note:  There  are  five  types  of  appeals  under  JTPA  that  may  be  filed  wit  the 

Swetaiy.  The  foUowwig  is  a  kst  of  those  various  appeals  and  where  they  fail 

chronologically  in  the  upcoming  planning  schedule. 


Mar.  14.  1988.. 


Maris.  1968. 


Mar.  17, 1989 


Part  I— Planning  Dates  by  Subject  Area 

The  planning  schedule  assumes 
continuation  of  existing  programs. 


Should  legislation  outlined  in  the 
Department's  initiative  be  passed  by  the 


Congress,  further  instructions  will  be 
provided. 


PY1988 


PY19e9 


A.  Allotments;  Notices  of  Obligation  (NOO\  Substate  Allocations 
'^Z^::^.^^'-^^'^':^:'^^^^^^^^^  '-  '^  "-«•  ^  ^--^  -<^  ^-^^^^  ana  ^.^  Program  (SYHTP).  the  a*>,m.n.s  are  fdr 


•  summer  youth  programs 

•  Usirig  the  most  recent  available  data.  ETA  issues  final  State  formula  allotments 
for  JTPA  Titles  ll-A,  ll-B  and  III.  (JTPA  Section  201;  20  CFR  625.6). 

•  ETA  issues  Wagr>er- Peyser  preliminary  planning  estimates 

•  Governors  provide  substate  planning  levels  to  SOAs 

•  ETA  Iteues  final  allotments  for  Wagner-Peyser,  using  most  recent  calendar  ywar 
data. 

•  ETA  issues  NOOs  (or  Title  ll-B ....„ ^ 

•  ETA  issues  NOOs  for  Titles  ll-A  and  III *" 


Dec  31,  1967. 


Jan.  13,  1968.. 

in  accordance  witti  Stole  schedules.. 
Mar.  25,  1988 


Apr.  1.  1988. 
July  1,  18 


Dec  30,  1988. 

Jan.  13, 1989. 

Mar.  10,  1969. 

Apr.  1.  1989. 
July  1.  1989. 
989. 


•  ETA  issues  first  quarter  NOOs  for  Wsgner-Rayser  activities...... ZZIIZI  July  l'  1988                                                                    wH!,  ]'  , 

•  ^^'"'^  P«>vide  funds  to  SDA. ._ J  la'ter  *^^^-^^-^-^;^^„;^-  "^  '' ' 

available  to  the  States,  or  7  days  after  the  plan  is 

•  SOA  Anoaate—PTA  rv™.»A-  .«  »,«  e.  .„                .  approved,  whichever « later  (JTPA  Section  162(e)). 
*       Appeals— ETA  provides  to  the  States  a  copy  of  previously  issued  proce-  Mar  14  1968 

durw  tor  appeals  to  the  Secretary  on  denials  of  requests  for  SDA  desiqnation  

(."TA  Section  101  (aH4)(c);  20  CFR  628.1(c)) 
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PY1988 

PY19e9 

•  •SOA  Reorganization  Plan  Appeals — ETA  provides  to  the  States  a  copy  of    Mar.  14, 1988 - 

,     previously  issued  procedures  for  appeals  of  the  Governor's  decisions  pursuant 

to  any  reorganization  plan  imposed  for  failure  to  meet  performance  standards. 

(JTPA  Section  106(h)(3)). 

•  Local  Job  Trainir>g  Plan  or  Modification  Appeals— ETA  provides  to  tt>e  States  a    Mar.  14. 1968 - 

copy  of  previously  Issued  procedures  for  appeals  of  the  Governor's  final 

disapproval  of  local  job  training  plans  or  modifications.  (JTPA  Section  105(b)(2): 
20  CFR  628.5(b)). 

•  Plan  Revocation  Appeals — ETA  provides  to  the  States  a  copy  of  previously    Mar.  14, 1988 ~. 

issued  procedures  for  appeals  of  tfie  Governor's  notice  of  intent  to  revoKe  all  or 

part  of  a  local  job  training  plan.  Such  appeals  are  subject  to  the  same  terms 
and  conditions  as  the  disapproval  of  local  job  training  plan  appeals.  (JTPA 
Sections  164(b)(1),  105(b)(2):  20  CFR  628.5(b)). 

•  Statewide  SDA  Job  Training  Plan  Appeals— ETA  provides  to  the  State  a  copy    Mar.  14,  1988 — 

of  previously  issued  procedures  for  filing  appeais  in  the  event  that  a  statewide 

SOA  job  training  or  modification  is  disapproved  by  the  Secretary  (JTPA  Sections 
105(d),  166(b)  and  t68(a):  20  CFR  629.57(c)). 

D.  Employment  Service  Pfannitig  Actrvitites 
'  Note:  "Section"  reference  cites  the  Wagner-Peyser  Act  as  amended  by  JTPA. 

•  State  plan  reviewed  by  Governor  and  submitted  to  Regional  Office.  (Section  May  27.  1988 May  26,  1989. 

8(b);  20  CFR  652.7). 

•  State  plans  approved.  Wagner-Peyser  obiigational  authority  provided  to  States.  July  1, 1988 - July  1, 1989. 

(Section  8(b);  20  CFR  652.7). 

•  Program  year  begins.  State  Employment  Service  plans  in  effect July  1.  1968 July  1,  1989. 

E.  Designation  of  Service  Delivery  Araas  ISMs)  and  Appeals  to  Vie  Secretary  on 
Denials  of  Requests  for  SDA  Designation 

•  ETA  provides  to  the  States  a  copy  of  previously  issued  procedures  for  submittal    Mar.  14.  1968 

of  appeals  to  the  (3k>vemor's  denial  of  SOA  designation. 

•  State  Job  Training  Cbordinabon  Council  (SJTCC)  proposes  designation  of  SDAs    In  accordance  with  State  schedule 

for  the  State.  (Section  101  (a)(1 )  and  (2)). 

•  Governor  publishes  proposisd  SDA  designations.  (JTPA  Section  101(a)(1)) —  do - 

•  Units  of  general  local  govemmenL  business  and  other  affected  persons  or    do , 

organizations  given  an  opportunity  to  comment  on  and  request  revisions  of 

proposed  SDA  designations.  (JTPA  Section  101(a)(3)) 

•  Governor  makes  final  SDA  designations  within  the  State  after  reviewing  any    No  more  frequently  than  every  2  years  and  no  later 
comments  on  the  SJTCC's  proposal.  (JTPA  Section  101(b)).  than  4  months  before  the  beginning  of  a  program 

year.  (JTPA  Section  101(c)(1)). 

•  Entities  described  in  Section  101(a)(4)(A)  may  appeal  the  Governor's  denial  of    No  later  than  30  days  after  receipt  of  written  notifica- 
SDA  designation  to  the  Secretary.  (20  CFR  628.1(c)).  tion  of  the  denial   from   the  Governor  (20  CFR 

628.1(c)(2)). 

•  (aovenxx  submits  comments  on  the  appeal  to  the  Secretary.   (20  CFR    As  quickly  as  possible - 

628.1(c)(4)), 

•  Secretary  makes  final  decision  on  the  appeal.  (JTPA  Section  101(a)(4)(C) Within  30  days  after  the  appeal  is  received 

F.  Statewide  SDA  Plan* 

•  ETA  issues  guidance  for  submission  and  modification  of  statewide  SDA  job    Mar.  14, 1988 - 

training  plans. 

•  ETA  provides  to  ttie  State  a  copy  of  previously  issued  procedures  for  appeals    Mar.  14, 1988.., ~ - 

of  tfie  Secretary's  disapproval  of  a  statewide  SDA  job  training  plan  or  modifna- 

tion. 

•  Governor  publish  biennial  statewide  plan  proposal  or  summary  for  review  and    Mar.  14,  1988 - -. «._ 

comment  not  less  than  120  days  before  biegining  of  program  year.  (JTPA 

Section  105(a)(1)). 

•  Governor  publishes  final  plans,  summaries  or  modification  of  statewide  SDA  job 
training  plans.  (JTPA  Section  105(aM2)). 


•  Governor  submits  final  plan  or  modifKation  to  Secretary  not  less  than  60  days 
before  beginning  of  program  year.  (JTPA  Section  105(d);  20  CFR  628.6(a)). 

•  Interested  parties  may  submit  petitions  for  disapproval  of  statewide  ^A  job 
training  plans  or  modifications.  (JTPA  Section  105(b)(3)). 

•  The  State's  plan  or  modification  shall  t>e  considered  approved  unless  the 
Secretary  notifies  ttte  Governor  in  writing  of  discrepancies  t>etween  the  sutmis- 
sion  and  specific  provisions  of  the  Act.  (20  CFR  628.6(b)). 

•  The  State  may  appeal  the  Secretary's  disapproval  of  the  plan  or  modificatnn  by 
requesting  a  hearing  with  an  Administrative  Law  Judge  as  outlined  in  20  CFR 
629.57(c). 

•  SOAs  publish  any  modification  to  approved  local  job  training  (JTPA  Sections 
104(c)  and  105(a)(2)). 

•  Governors  approve  or  disapprove  plans  or  modifttations  (JTPA  Sectkxi 
105(bM2)). 


For  final  plans  or  summaries,  no  later  than  80  days 
before  the  first  of  the  two  program  years.  For  modifi- 
cations, no  later  than  80  days  before  It  becomes 
effective. 

Apr.  29.  1988 - 

Within  15  days  of  the  date  of  receipt  by  the  Grant 

Office  of  the  plan  or  modification. 
Within  30  days  of  the  date  of  submission,  which  is 

defined  as  date  of  receipt  by  the  Administrator. 

Offne  of  Job  Training  Programs 
Within  21  days  o1  receipt  of  the  disapproval ~ 


•  Program  operations  begin  for  the  two  program  years _ 

H.  Disapproval  of  LocalJob  Training  Plans  or  Modifications  and  Appeals  of 
Disapprovals 

•  ETA  provides  to  the  States  a  copy  of  previously  issued  procedures  for  appeals 
of  the  Governor's  final  disapproval  of  local  job  training  plans  or  modifications. 


Within  30  days  of  submission  (may  be  extended  an- 
other 15  days,  if  petition  for  disapproval  is  filed. 
(JTPA  Section  105(b)(2)). 

July  1.  1968 


Not  later  than  80  plans 
days  t>efore  the 
modification  is  to 
become  effective. 


Mar.  14,  1988.. 
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PY1988 


PY  1989 


•  lnleres«ed  parties  may  submit  pebtions  to  th«  Governor  reconwtieodlng  dinp- 
prowal  of  SDA  job  ptens  or  modrficatwos.  (JTPA  Sectioo  l05<bK2)  and  (3)(A)). 

•  Governor  notifies  Private  Industry  Council  and  appropnate  ch«f  etected  otfioals 
in  writing  ot  initial  SOA  job  tramtng  plan  or  modificatioo  diaapproval.  (JTPA 
Sectioo  105(b)(2);  20  CFR  628.5(a)(1)). 

•  SOAs  submit  correction  of  defiaenoes  in  plans  or  modificalioos  (20  CFR 
628.5(a)(2)). 

•  Governors  approve  or  notify  SOA  of  final  disapproval  of  plans  or  modifications 
that  were  initially  disapproved.  (20  CFR  628.5(a)(2)). 

•  SOA  submrts  appeal  of  final  plan  or  modificatioo  disapproval  to  the  Secretary, 
with  copy  to  Governor  stmoltaneously.  20  CFR  628.5(b)(1)). 

•  Governor  submrts  comments  oo  appeal  to  the  Secretary „. 

•  Secretary  makes  final  deaswn  and  provides  written  notice  to  appellant  and  the 
Governor.  (JTPA  Sectioo  105(b)(3)). 

/.  Goyemor's  Coordination  and  Special  Services  Plan  (GCSSP)' 

•  ETA  issues  instructions  oo  the  PY  1988/1989  GCSSP  and  modifications  to  the 
GCSSP.  (20  CFR  627.2(a)). 

•  Governors  submit  GCSSP  or  required  annual  update  (modificatioo)  describing 
8d|ustments  made  to  performance  standards  to  ETA  lor  review.  (20  CFR 
627.2(a)). 

•  The  GCSSP  or  annual  update  shaH  be  considered  approved  unless  the 
Governor  is  notified  in  writirig  of  discrepancies  between  the  submlssioo  and 
specific  provisions  of  the  Act  so  that  the  Governor  may  modify  the  plan  (or 
modification)  to  bring  it  into  compliance  with  the  Act  (20  CFR  627.2(b). 

J.  Performance  Standards  and  Appeals  of  Governor's  Dedstons  on 
Reorganization  Plan  Due  to  Failure  to  Meet  Performance  Standards 

•  ETA  publishes  worksheets  for  optional  DOL  ac|us'"w»  mode> 

•  ETA  issues  procedures  (or  appeals  of  Governor's  decwoos  pursuant  to  any 
reorganization  plan  imposed  due  to  failure  to  meet  performance  standards. 
(JTPA  Sectkxi  106(h)(4);  20  CFR  629.46(d)). 

•  ETA  pubbehes  performance  standards  package  for  JTPA  programs.  (JTPA 
Sectioo  106(d)(1)). 

•  ETA  issues  technical  assstance  guide  (TAG)  oo  JTPA  performance  standante 

•  ETA  issues  TAG  oo  PY  1987  Employment  Service  performance  standards 

•  Governors  submit  the  GCSSP  or  required  annual  update  (modificatioo)  that 
descnbes  the  adjustments  made  for  JTPA  programs  (see  Sectioo  I),  (JTPA 
Section  121(b)(3)). 

•  Governor  reviews  perfomiance  and  provides  irxsertives  to  SOAs  exceeding 
pertoonance  standards  or  tactaiicai  assistance  to  SOA»  that  do  not  meet 
performance  standards.  (JTPA  Section  l21(bK3») 

•  Governor  imposes  reorganization  plans  oo  SOAs  that  failed  to  meet  perftorm- 
ance  standards  for  a  second  program  year.  (JTPA  Sections  I06(h)<a)  and 
18l(i)(3). 

•  Governor  offers  opportunity  tor  a  hearing  before  a  hearing  officer  to  SOAs  upon 
which  a  reorgamzafioo  plan  is  imposed.  (JTPA  Secttoo  106(h)(3). 

•  SOAs  appealing  the  Governor's  decision  submit  their  appeals  to  the  Secretary 

•  Secretary  issues  final  dedsioo  oo  appeals  sKimitMd  by  SOAs  of  Goverrwr's 
decisions  regarding  reorganization  plans.  i 

K.  VUe  III  National  Reserve  Awards 
m  ETA  issues  applicatioo  procedures  arx)  selection  criteria  tor  reviewing  propos- 
als. (20  CFR  631  23).  •»►-"»«»- 

•  Goveoxxs  submit  grant  applications  to  ETA 

•  Secretary  approves  or  disapproves  applicatiom. !.ZZ].~ !! 


Within  15  days  of  the  date  of  plan  submission 

WHhin  30  days  after  plan  or  modification  submission 
(may  be  exteoded  to  45  days  if  there  is  a  petitioo  lor 
disapproval). 

Within  20  days  of  initial  approval „ 

Within  15  days  of  resubmittal  (20  CFR  628.5(aK2)) 

I«>  Mter  than  30  days  o<  final  diaapproval  (20  CFH 

628.5(b)(2). 

As  quiddy  as  poaaibia „. 

Within    45    days    of    receipt   of    appeal.    (20    CFR 

628.5(b)(3). 


Mar.  14.  1968 

May  16,  1968.... 


Within  30  days  of  submission,  which  is  defined  as  ttie 
date  of  receipt  by  the  Administrator  of  Office  of 
Employment  and  Training  Programs. 


Feb.  18. 1988.. 
Mar.  14.  1968.. 


Mar.  7.  1988.. 
June  1. 1986. 


May  16,  1987.. 


In  accordance  with  the  State  schedule.. 


In  accordance  with  State  schedule.. 


do.. 


Within  30  days  of  receipt  of  written  notification  from 

the  Governor.  (JTPA  Section   I06(h)<4):  20  CFR 

629.36(d)(4). 
WHhin  60  days  of  receipt  written  notification  from  the 

Governor.     (JTPA     Section     106(hH4);     20    CFR 

629.46(d)(6)). 


On  a  continufng  basis  through  tt>e  program  year.. 
Within  60  days  of  receipt  of  proposals 


^Sto^  with  a  single  statewide  SOA  may  submit  both  the  job  training  plan  and  GCSSP,  or  modillcaliona.  ilmuilaneously  or  may  combine  Ifw  two  as  one 


submission. 

|FR  Doc.  88-9297  Filed  4-27-88;  8:45  am] 

BNJJNG  COOE  4S10-30-M 


ACTION:  Notice  of  Agency  Report  Ponns 
Under  OMB  Review. 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notic«W-42] 

Ageficy  Report  Forms  lender  OMB 
Review 

agency:  National  Aeronautics  and 
Space  Administration. 


summary:  Under  the  provisions  of 
thePaperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  the  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  BS's), 
supporting  statements,  instructions, 
transmittal  letters  and  other  documents 


submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Reviewer. 

DATE:  Comments  must  be  received  in 
writing  by^ay  31, 1988.  If  you 
anticipate  commenting  on  a  form  but 
Hnd  that  time  to  prepare  will  prevent 
you  from  submitting  comments 
promptly,  you  should  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  of  your  intent  as  early  as 
possible. 


address:  }ohn  F.  Duggan.  NASA 
Agency  Clearance  Officer,  Code  NPN, 
NASA  Headquarters,  Washington,  DC 
20546;  Bruce  McConnell,  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT 

Shirley  C  Peigare,  NASA  Reports 
Officer,  (202)  453-1090. 

Reports 

Title:  NASA  Procurement  Regulation. 

OMB  Number  2700-0041. 

Type  of  Request-  Extension. 

Frequency  of  Report:  As  required. 

Type  of  Respondent  State  or  local 
governments,  businesses  or  other  for' 
profit,  non-profit  institutions,  small 
businesses  or  organizations. 

Annua  J  Responses:  41 ,9(K). 

Annual  Burden  Hours:  1,017,000. 

Abstract-Need/Uses:  The  contract 
forms  and  recordkeeping  requirements 
used  in  collecting  information  from 
contractors  are  used  for  providing 
management  information  to  NASA  to 
allow  contract  monitoring,  and  to  meet 
other  Executive  and  Legislative  Branch 
statutory  requirements  as  implemented 
by  the  NASA  FAR  Supplement.  Applies 
to  contracts  initiated  prior  to  April  1, 
1984. 

April  22, 1988. 
John  F.  Duggan, 

Director,  General  Management  Division. 
[FR  Doc.  8&-9367  Filed  4-27-88;  8:45  am) 

nUJNG  CODE  7510-01-M 


[Notiee  S8-43] 

NASA  Advisory  Council  (NAG), 
Aeronautics  Advisory  Committee 
(AAC);  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  In  accordance- with  the 

Federal  Advisory  Committee  Act,  Pub. 

L.  92-463,  as  amended,  the  National 

Aeronautics  and  Space  Administration 

announces  a  forthcoming  meeting  of  the 

NASA  Advisory  Council,  Aeronautics 

Advisory  Committee,  Ad  Hoc  Review 

Team  on  Aeronautics  Technology 

Competitiveness. 

DATE  AND  TIME:  May  11, 198&  8  a.m.  to 

4:30  p.m. 

ADDRESS:  National  Aeronautics  and 

Space  Administration.  Room  625, 

Federal  Office  Building  lOB. 

Washington,  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  John  S.  Burks,  Office  of  Aeronautics 

and  Space  Technology,  National 


Aeronautics  and  Space  Administration, 
Washmgton,  DC  20546, 202/453-2807. 
SUPPLBKNTARY  INFORMATION:  The 
NAC  Aeronautics  Advisory  Committee 
(AAC)  was  established  to  provide 
overall  guidance  to  the  Office  of 
Aeronautics  and  Space  Technology 
(OAST)  on  aeronautics  research  and 
technology  activities.  Special  ad  hoc 
review  teams  are  formed  to  address 
specific  topics.  The  Ad  Hoc  Review 
Team  on  Aeronautics  Technology 
Competitiveness,  chaired  by  Mr.  Louis  F. 
Harrington,  is  comprised  of  ten 
members.  The  meeting  will  be  open  to 
the  public  up  to  the  seating  capacity  of 
the  room  (approximately  25  persons 
including  the  team  members  and  other 
participants).  It  is  imperative  that  the 
meeting  be  held  on  these  dates  to 
accommodate  the  scheduling  priorities 
of  the  key  participants. 
Type  of  Meeting:  Open. 
Agenda:  May  11, 1988 
8  a.m. — Review  of  Action  Groups 
Assignments. 

1  p.m.--Continued  Review  of  Action 
Groups  Assignments. 

2  p.m. — Presentation  of  Contractor 
Technology  Assessment. 

3  p.m. — Summary  By  Chairman  and 
Task  Assignments. 

4:40  p.m. — 'Adjourn. 

April  22, 1988. 

Ann  Bradley, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

(FR  Doc.  68-6368  File  4-27-88;  8:45  am] 

BILLMO  CODE  7S1O-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Education  Advisory  Panel,  AISBEG 
Section;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Arts  in 
Education  Advisory  Panel  (AISBEG 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  May  18, 1988  from 
9.-00  ajn.-5:30  p.m.,  and  on  May  19, 1988 
from  9K)0  ajn.-3:00  p.m.,  in  room  M-07  of 
the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  May  19, 1988.  from  11:00 
a.m.-3:00  p.m.  for  a  general  program 
overview  and  guidelines  discussion. 

The  remaining  sessions  of  this 
meeting  on  May  18, 1988  from  9HX)  a.m.- 
5:30  p.m.,  and  on  May  19. 1988  from  9:00 
a.m.-ll:00  a.m.  are  for  the  purpose  of 


Panel  review,  discussion,  evaluation  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foimdation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(b)  of 
section  552b  of  Title  5.  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506.  202/682-5532. 
TTY  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington. 
DC  20506.  or  call  202/682-5433. 

April  21, 1968. 

Yvonne  M.  Sabine, 

A  cting  Director,  Council  and  Pane! 
Operations,  National  Endowment  for  the  Arts. 

[FR  Doc.  88-9384  Filed  4-27-88:  8:45  am] 

WIUNQ  CODE  7SS7-41-M 


Design  Arts  Advisory  Panel, 
Advancement/Individuals  Section; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Design  Arts 
Advisory  Panel  (Design  Advancement/ 
Individuals  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on  May 
18-19, 1988  from  9:00  a.m.-5:30  p.m.,  and 
on  May  20, 1988  from  9:00  a.m.-5:00  p.m. 
in  room  M-14  of  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue  NW., 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  May  20, 1988.  from  2:30 
p.m.-5:00  p.m.  for  a  general  program 
overview  and  guidelines  discussion. 

The  remaining  sessions  of  this 
meeting  on  May  8-19. 1988  from  9:00 
a.m.-5:30  pjn..  and  on  May  20, 1968  from 
9:00  a.m.-l:30  p.m.  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended. 
including  information  given  in 
confidence  to  the  agency  by  grant 
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applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  (9)(b)  of 
section  552b  of  Title  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20506,  202/682-5532,  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting.  i 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5433. 
Yvonne  M.  Sabine, 
Acting  Director,  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
April  21. 1988. 
[FR  Doc.  88-9385  Filed  4-27-88;  8:45  amj! 

BNJJNG  COOC  7S37-01-M 


Music  Advisory  Panel,  Composers 
Fellowship  Section;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Composers  Fellowships 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  May  18-20, 1988 
from  9:00  a.m.-6:00  p.m.  in  room  730  of 
the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  May  20, 1988.  from  IflO 
p.m.-3:00  p.m.  for  a  general  program 
overview  and  guidelines  discussion. 

The  remaining  sessions  of  this 
meeting  on  May  18-19, 1988  from  9:00 
a.m.-6:00  p.m.,  and  on  May  20, 1988  from 
9:00  a.m.-12:00  p.m.  and  from  3:00  p.m.- 
6:00  p.m.  are  for  the  purpose  of  Panel 
review,  discussion,  evaluation  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  {9)(b)  of 
section  552b  of  Title  5,  United  States 
Code. 
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If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20506,  202/682-5532,  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5433. 

April  21, 1988. 
Yvonne  M.  Sabine, 

Acting  Director,  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
[FR  Doc.  88-9386  Filed  4-27-88;  8:45  am] 

MLUNG  COOC  7S37-01-M 


Visual  Arts  Advisory  Panel,  Sculpture 
Fellowslilps  Section;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Visual  Arts 
Advisory  Panel  (Sculpture  Fellowships 
Section)  to  the  National  Council  on  the 
Arts,  will  be  held  on  May  16-19, 1988 
from  9:00  a.m.-8:00  p.m.  and  on  May  20, 
1988  from  9:00  a.m.-5:00  p.m.  in  room  716 
of  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 

April  21, 1988. 

Yvonne  M.  Sabine, 

Acting  Director,  Council  and  Panel 

C^rations.  National  Endowment  for  the  Arts. 

[FR  Doc  88-9387  Filed  4-27-88;  8:45  am] 

BtUma  COOC  7S37-01-II 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Genetic  Biology; 
Meeting 

The  National  Science  Foundation 
aimounces  the  following  meeting. 

Name:  Advisory  Panel  for  Genetic  Biology. 

Date  and  Time:  Wednesday.  Thursday,  and 
Friday,  May  1ft  19.  and  20, 1988.  8:30  to  5:00 
p.m. 

Place:  The  National  Science  Foundation, 
Room  540. 

Type  Meeting:  Closed. 

Contact  Person:  DeUll  Nasser,  Program 
Director,  EukaryoUc  Genetics,  Room  321L. 
Telephone:  (202)  357-0112. 

Purpose  of  Advisory  Panel:  To  provide 
advice  and  recommendations  concerning 
support  for  research. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information:  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  proposals  U.S.C.  552b(c).  Government 
in  the  Sunshine  Act. 

M.  RelMcca  WinMer, 
Committee  Management  Officer. 
April  21, 1968. 

[FR  Doc.  88-9381  Filed  4-27-88;  8:45  am] 
anxma  cooE  Tsss-oi-M 


Advisory  Panel  for  Instrumentation 
and  Instrument  Development  Program; 
Meeting 

The  National  Science  Foimdation 
announces  the  following  meeting. 

Name:  Advisory  Panel  for  Instrumentation 
and  Instrument  Development  Program. 

Date  and  Time:  Thursday,  May  19, 1988 
from  8:30  a.m.  to  5:00  p.m.;  Friday,  May  20. 
1988  from  8:30  a.m.  to  5.00  p.m. 

Place:  Pacific  Science  Center,  200  2nd 
Avenue.  North  Seattle.  WA  98109  Telephone: 
206-443-2001. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Sidney  Pierce.  Program 
Director.  Instrumentation  and  Instrument 
Development,  Room  325E,  Washington,  DC 
Telephone:  202-357-7652 

Summary  Minutes:  May  l>e  obtained  from 
the  Contact  Person  at  the  above  address. 

Purpose  of  Advisory  Panel:  To  provide 
advice  and  recommendations  concerning 
support  for  research  instrumentation. 

Agenda:  Closed — To  review  and  evaluate 
research  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries; 
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and  persooal  informatioo  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6]  of  5  U.S.a  5S2b(c).  Government  in  the 
Sunshine  Act 


M.  RabMn  Wiaickr. 

Committee  Management  Offitxr. 
April  21, 1988. 

[FR  Doc.  88-0382  Fded  4-27-68;  8:45  am] 
MLUNO  COOC  rtst-evM 


Division  Advisory  Panel  for 
Networking  and  Communications 
Researdi  and  Infrastructure;  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Division  Advisory  Panel  for 
Networking  and  Communications  Research 
and  Infrastructure. 

Dates  and  Times:  May  23rd — ^lOXW  a.m.- 
5:00  p.m.;  May  24th — 9O0  a.m.-3Kn  p.m. 

Place:  May  23rd,  Room  540:  May  24th, 
Room  523;  National  Science  Foundation.  1800 
G  Street  NW. 

Type  of  Meeting: 

Open 

May  23rd— 10:00  a.m.-5.-00  p.m. 
May  24th— 12:00  p.m.-3:00  pjn. 

Closed 

May  24th— 0:00  ajn.-12H»  p.m. 

Conlact  Person:  Dr.  Stephen  S.  Wolff, 
National  Science  Foundation  Phone:  (202) 
357-9717. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  NSF  support  of 
networlung  and  oonununications  research 
and  infrastructure. 

Agenda:  The  sessions  will  focus  on 
te<:hnical,  management  research,  plaiming 
and  policy  isaues.  These  will  include  a 
reiriew  of  recent  actions  and  budget 
priorities. 

Closed — To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Open — ^To  discuss  trends  and  opportunities 
in  research,  and  to  help  provide  advice  and 
recommendations  concerning  support  for 
research  in  Networking  and  Communications 
Research  and  Infrastructure. 

Reason  for  Closing:  Tlie  proposals  t>eing 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  tedmical 
information;  financial  data,  such  as  salaries; 
and  personal  infonnation  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  4  and  6 
of  the  Government  in  the  Sunshine  Act 

M.  Reb«»  VMakkr. 

Committee  Management  Officer. 

(FR  Doc.  88-0383  Filed  4-27-88;  8:45  am] 
BRUNO  COM  nts-ei-ii 


NUCLEAR  REGULATORY 
COMMISSION 

[DoclMt  Na  SO-604] 

Rec^t  Of  Application  for 
Construction  Permit,  AvaHabiiity  of 
Applicant's  Environmental  Report, 
Consideratfon  of  Issuance  of 
Construction  Permit  and  Notice  of 
Opportunity  for  Hearing;  Ail  Chemical 
Isotope  Enrichment,  Inc.  Aichemie 
FacUlty-2  Olivor  Springs 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  has  received  by  letter, 
dated  November  17. 1987.  an 
application.  Environmental  Report,  and 
Safety  Analysis  Report  from  AJl 
Chemical  Isotope  Enrichment,  Inc., 
(AlChemlE)  for  a  construction  permit  to 
use  centrifiigal  machines  to  enrich  non- 
radioactive isotopes  at  AlChemIE 
FaciUty-2  located  at  Oliver  Springs, 
Tennessee.  The  non-radioactive 
isotopes  would  be  used  in  medical, 
industrial,  and  environmental  and 
energy  conservation  purposes. 

The  centrifuge  machines  AlChemilE 
intends  to  use  for  enriching  stable 
isotopes  will  be  obtained  under  an 
agreement  with  the  United  States 
Department  of  Energy.  Hie  machines 
were  originally  designed  and 
constructed,  for  the  Department  to 
enriching  uranium.  Although  AlChemIE 
intends  only  to  enrich  stable  isotopes 
and  will  not  enrich  uranium,  the  Atomic 
Energy  Act  of  1954.  as  amended,  and  the 
Commission's  regulations,  10  CFR  Part 
50.  provide  that  equipment  capable  of 
enriching  uranium  is  a  production 
facility  requiring  a  license  from  the 
Conunission.  Such  a  license  would 
govern  possession  of  the  centrifuge 
machines,  but  not  the  enriched  stable 
isotopes  produced. 

The  applicant  has  filed,  pursuant  to 
the  National  Enviroimiental  Policy  Act 
of  1969  (NEPA)  and  the  regulations  of 
the  Conunission  in  10  CFR  Part  51,  an 
environmental  report  The  report  which 
discusses  environmental  considerations 
related  to  the  proposed  operation  of  the 
facility,  is  being  made  available  at  the 
Conunission'*  Public  Document  Room  at 
1717  H  Street  NW.,  Washington.  DC. 
The  NRC  will  complete  an 
environmental  evaluation,  in 
accordance  with  10  CFR  Part  51,  to 
determine  if  the  preparation  of  an 
environmental  impact  statement  is 
warranted  or  if  an  environmental 
assessment  and  Finding  of  No 
Sigiuficant  Impact  are  appropriate.  This 
action  will  be  the  subject  of  a 
subsequent  notice  in  die  Federal 
Register. 


Prior  to  a  decision  on  the  requested 
construction  permit,  the  Commission 
will  have  made  the  findings  required  by 
the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act)  and  the 
Commission's  rules  and  regulations. 

Construction  Permit 

Pursuant  to  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  and  the 
regulations  in  title  10,  Code  of  Federal 
Regulations,  Part  50,  "Domestic 
Licensing  of  Production  and  Utilization 
Facilities,"  Part  51,  "Licensing  and 
ReguatcHy  Policy  and  Procedures  for 
Environmental  Protection."  and  Part  2, 
"Rules  of  Practice  for  Domestic 
Licensing  Proceedings,"  notice  is  hereby 
given  that  a  hearing  will  be  held  before 
an  Atomic  Safety  and  Licensing  Board, 
to  consider  the  appUcation  filed  under 
the  Act  by  AlChemIE  (the  applicant),  for 
a  construction  permit  for  AlChemIE 
Facility-2  Oliver  Springs  (the  facility), 
which  will  be  located  in  Oliver  Springs. 
Teimessee. 

The  hearing  will  be  conducted  by  an 
Atomic  Safety  and  Licensing  Board 
(Board),  which  has  been  designated  by 
the  Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel.  Notice  as  to  the 
membership  of  the  Board  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

Pursuant  to  10  CFR  2.785.  an  Atomic 
Safety  and  Licensing  Appeal  Board  will 
exercise  the  authority  and  the  review 
function  which  would  otherwise  be 
exercised  and  performed  by  the 
Commission.  Notice  as  to  the 
membership  of  the  Appeal  Board  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

After  the  Commission's  staff  has 
performed  a  safety  evaluation  of  the 
application  and  an  environmental 
review,  the  Commission  will  comtder 
making  affirmative  findings  on  Items  1 
and  2,  a  negative  finding  on  Item  3.  and 
an  affirmative  finding  on  Item  4. 
specified  below,  as  a  basis  for  the 
issuance  of  a  construction  permit  to  the 
applicant. 

Issues  Pursuant  to  the  Atomic  Energy 
Act  of  1954.  as  Amended 

1.  Whether  in  accordance  with  the 
provisions  of  10  CFR  50.34.  the  apphcant 
has  described  the  proposed  design  of  the 
facility  including,  but  not  limited  to,  the 
principal  architectural  and  engineering 
criteria  for  the  design,  and  has  identified 
the  maior  features  or  components 
incorporated  therein  to  assure  adequate 
protection  of  the  common  defense  and 
security. 

2.  Whether  the  applicant  is  technically 
and  financially  qualified  to  construct  the 
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proposed  facility  in  such  a  way  as  to 
assure  adequate  protection  of  the 
common  defense  and  security. 

3.  Whether  the  issuance  of  a  permit 
authorizing  construction  of  the  facility 
will  be  inimical  to  the  common  defense 
and  security. 

Issue  Pursuant  to  National 
Environmental  Policy  Act  (NEPA) 

4.  Whether,  in  accordance  with  tie 
requirements  of  10  CFR  Part  51,  the 
construction  permit  should  be  issued  as 
proposed. 

If  this  proceeding  is  not  a  contested 
proceeding,  as  defined  by  10  CFR  2.4(n), 
the  Board  will  determine  the  following, 
without  conducting  a  de  novo  evaluation 
of  the  application:  (1)  Whether  the 
application  and  the  record  of  the 
proceeding  contain  sufficient 
information  and  whether  the 
Commission  staffs  review  of  the 
apphcation  has  been  adequate  to 
support  the  proposed  findings  to  be 
made  by  the  Director  of  the  Division  of 
Industrial  and  Medical  Nuclear  Safety 
on  Items  1-3  above,  and  to  support, 
insofar  as  the  Commission's  licensing 
requirements  under  the  Act  are 
concerned,  the  issuance  of  the 
construction  permit  proposed  by  the 
Director  of  the  Division  of  Industrial  and 
Medical  Nuclear  Safety;  and  (2)  whether 
the  NEPA  review  the  Commission's  staff 
conducted  has  been  adequate.         ■ 

If  this  proceeding  becomes  a        I 
contested  proceeding  with  respect  to 
issues  relating  to  the  construction 
permit,  the  Board  will  consider  and 
initially  decide,  as  issues  in  this 
proceeding.  Items  1-4  above,  as  a  basis 
for  determining  whether  a  construction 
permit  should  be  issued  to  the  applicant. 

By  May  31, 1988,  the  applicant  must 
file  an  answer  to  this  notice,  pursuant  to 
10  CFR  2.705,  and  any  person  whose 
interest  may  be  a^ected  by  this       j 
proceeding,  and  who  wishes  to        ! 
participate  as  a  party  in  the  proceeding 
must  file  a  written  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order 


As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene, 
and  shall  specify  whether  such  aspect 
relates  to  the  construction  permit  or  to 
the  operating  license  or  to  both.  Any 
person  who  has  filed  a  petition  for  leave 
to  intervene  or  who  has  been  admitted 
as  a  party  may  amend  the  petition 
without  requesting  leave  of  the  Board, 
up  to  fifteen  (15)  days  before  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  before 
the  special  prehearing  conference,  if  one 
is  held,  or,  if  not.  fifteen  (15)  days  before 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention,  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  issues  set  forth  in  this  notice.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

The  Board  will  set  the  time  and  place 
for  any  special  prehearing  conference, 
prehearing  conferences  and  evidentiary 
hearing,  and  the  respective  notices  will 
be  published  in  the  Federal  Register. 

Any  person  who  does  not  wish,  or  is 
not  qualified,  to  become  a  party  to  this 
proceeding  may  request  permission  to 
make  a  limited  appearance  pursuant  to 
the  provisions  of  10  CFR  2.715.  A  person 


making  a  Hmited  appearance  may  make 
an  oral  or  written  statement  of  position 
on  the  issues.  A  limited  appearance  may 
be  made  at  any  session  of  the  hearing  or 
at  any  prehearing  conference,  subject  to 
such  limits  and  conditions  as  may  be 
imposed  by  the  Board.  Persons  desiring 
to  make  a  limited  appearance  are 
requested  to  inform  the  Secretary  of  the 
Commission  within  60  days  of  the  date 
of  publication  of  this  Notice. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Non-timely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions,  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  whould  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  by 
May  31, 1988  with  the  Secretary  of  the 
Commission,  United  States  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Attention:  Docketing  and 
Service  Branch,  or  may  be  delivered  to 
11555  Rockville  Pile  (One  White  Flint 
North)  Rockville,  MD,  or  to  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  DC,  by 
the  above  date.  At  times  when  petitions 
are  filed  during  the  last  ten  (10)  days  of 
the  notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toU-fi-ee  telephone  call 
to  Western  Union  at  1-800-325-8000  (in 
Missouri  1-800-342-6700.  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Richard  E.  Cunningham,  Director, 
Division  of  Industrial  and  Medical 
Nuclear  Safety,  Office  of  Nuclear 
Material  Safety  and  Safeguards, 
Washington,  DC  20555:  Petitioner's 
name  and  telephone  number;  date 
petition  was  mailed;  plant  name;  and 
publication  date  and  page  number  of  the 
Federal  Register  notice.  A  copy  of  the 
petition  should  also  be  sent  to  the  Office 
of  the  General  Coimsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555  and  to  Stephen  A.  Irving,  Esq., 
Rt.  7  Dixon  Road,  Lenoir  City, 
Tennessee,  37771,  attorney  for  the 
applicant. 

For  further  details,  see  the  application 
for  a  construction  permit  dated 
November  17. 1987.  and  the  applicant's 
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environmental  report  dated  November  1. 
1987,  which,  along  with  any 
amendments  or  supplements  thereto,  are 
or  will  be  available  for  public  inspection 
at  the  Conunission's  Public  Document 
Room,  1717  H  Street,  NW.,  Washington, 
DC,  between  the  hours  of  7:45  a.m.  and 
4:15  p.m.  on  weekdays.  As  they  become 
available,  a  copy  of  the  safety 
evaluation  report  by  the  Commission's 
staff,  the  envirorunental  assessment,  the 
proposed  construction  permit,  the 
transcripts  of  the  prehearing 
conferences  and  of  the  hearing,  and 
other  relevant  documents,  will  also  be 
available  at  the  above  location.  Copies 
of  the  proposed  construction  permit  may 
be  obtained,  when  available,  by  request 
to  the  Director,  Division  of  Industrial 
and  Medical  Nuclear  Safety,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Copies  of  the 
Commission's  staff  safety  evaluation 
report  and  environmental  assessment 
when  available,  may  be  purchased  at 
current  rates,  from  Uie  National 
Technical  Information  Service, 
Department  of  Commerce,  5285  Port 
Royal  Road.  Springfield,  Virginia  22161. 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  April  1988. 

For  the  Nuclear  Regulatory  Commission. 
Leland  C  Rouse, 

Chief,  Fuel  Cycle  Safety  Branch,  Divison  of 
Industrial  and  Medical  Nuclear  Safety, 
NMSS. 
[PR  Doc  88-9373  Filed  4-27-88;  8:45  am] 

MtUNQ  COOe  75M-01-M 

[Docket  No.  50-603] 

Receipt  of  Application  for 
Construction  Pennit,  Receipt  of 
Application  for  Facility  Operating 
License,  Availability  of  Applicant's 
Environmental  Report,  Consideration 
of  Issuance  of  Construction  Permit 
and  Facility  Operating  License  and 
Notice  of  Opportunity  for  Hearing;  All 
Chemical  Isotope  Enrichment,  Inc^ 
Centrifuge  Plant  Demonstration 
Facility        _ 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  has  received  by  letter, 
dated  November  17, 1987,  an 
application.  Environmental  Report,  and 
Safety  Analysis  Report  from  All 
Chemical  Isotope  Enrichment,  Inc., 
(AIChemlE)  for  a  construction  permit 
and  facility  operating  license  to  use 
centrifugal  machines  to  enrich  non- 
radioactive isotopes  at  the  existing 
Centrifugal  Plant  Demonstration  Facility 
[(AlChemlE)  Facility-1  CPDF],  located  at 
the  Oak  Ridge  Federal  reservation  in 
Oak  Ridge,  Tennessee.  The  non- 


radioactive isotopes  would  be  used  in 
medical,  industrial  and  environmental 
and  energy  conservation  purposes. 

The  centrifuge  machines  AlChemIE 
intends  to  use  for  enriching  stable 
isotopes  will  be  obtained  under  an 
agreement  with  the  United  States 
Department  of  Energy-  The  machines 
were  originally  designed  and 
constructed,  for  the  Department,  to 
enriching  uranium.  Although  AlChemIE 
intends  only  to  enrich  stable  isotopes 
and  will  not  enrich  uranium,  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
Commission's  regulations,  10  CFR  Part 
50,  provide  that  equipment  capable  of 
enriching  uranium  is  a  production 
facility  requiring  a  license  from  the 
Commission.  Such  a  license  would 
govern  possession  of  the  centrifuge 
machines,  but  not  the  enriched  stable 
isotopes  produced. 

The  applicant  has  filed,  pursuant  to 
the  National  Environmental  Policy  Act 
of  1969  (NEPA)  and  the  regulations  of 
the  Commission  in  10  CFR  Part  51,  an 
environmental  report.  The  report,  which 
discusses  environmental  considerations 
related  to  the  proposed  operation  of  the 
facility,  is  being  made  available  at  the 
Commission's  Public  Document  Room  at 
1717  H  Street,  NW.,  Washington.  DC. 
The  NRC  will  complete  an 
environmental  evaluation,  in 
accordance  with  10  CFR  Part  51,  to 
determine  if  the  preparation  of  an 
environmental  impact  statement  is 
warranted  or  if  an  environmental 
assessment  and  Finding  of  No 
Significant  Impact  are  appropriate.  This 
action  will  be  the  subject  of  a 
subsequent  notice  in  the  Federal 
Register. 

Prior  to  a  decision  on  the  requested 
construction  permit,  the  Commission 
will  have  made  the  findings  required  by 
the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act)  and  the 
Commission's  rules  and  regulations. 

Construction  Permit 

Pursuant  to  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  and  the 
regulations  in  Title  10,  Code  of  Federal 
Regulations.  Part  50,  "Domestic 
Licensing  of  Production  and  Utilization 
Facilities,"  Part  51.  "Licensing  and 
Regulatory  Policy  and  Procedures  for 
Environmental  Protection."  and  Part  2. 
"Rules  of  Practice  for  Domestic 
Licensing  Proceedings,"  notice  is  hereby 
given  that  a  hearing  will  be  held  before 
an  Atomic  Safety  and  Licensing  Board, 
to  consider  the  application  filed  under 
the  Act  by  AlChemIE  (the  applicant),  for 
a  construction  permit  for  AlChemIE 
Facility-1  CPDF  (the  facility),  which  will 
operate  at  the  Oak  Ridge  Federal 
reservation  in  Oak  Ridge,  Tennessee. 


The  hearing  will  be  conducted  by  an 
Atomic  Safety  and  Licensing  Board 
(Board),  which  will  be  designated  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel.  Notice  as  to  the 
membership  of  the  Board  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

Pursuant  to  10  CFR  2.785.  an  Atomic 
Safety  and  Licensing  Appeal  Board  will 
exercise  the  authority  and  the  review 
function  which  would  otherwise  be 
exercised  and  performed  by  the 
Commission.  Notice  as  to  the 
membership  of  the  Appeal  Board  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

After  the  Commission's  staff  has 
performed  a  safety  evaluation  of  the 
application  and  an  environmental 
review,  the  Commission  will  consider 
making  affirmative  findings  on  Items  1 
and  2,  a  negative  finding  on  Item  3,  and 
an  affirmative  finding  on  Item  4, 
specified  below,  as  a  basis  for  the 
issuance  of  a  construction  permit  to  the 
applicant 

Construction  Pennit  Issues  Pursuant  to 
the  Atomic  Energy  Act  of  1954,  as 
Amended 

1.  Whether,  in  accordance  with  the 
provisions  of  10  CFR  50.34,  the  appHcant 
has  described  the  proposed  design  of  the 
facility  including,  but  not  limited  to,  the 
principal  architectural  and  engineering 
criteria  for  the  design,  and  has  identified 
the  major  features  or  components 
incorporated  therein  to  assure  adequate 
protection  of  the  common  defense  and 
security. 

2.  Whether  the  applicant  is  technically 
and  financially  qualified  to  modify  the 
existing  facility  in  such  a  way  as  to 
assure  adequate  protection  of  the 
common  defense  and  security. 

3.  Whether  the  issuance  of  a 
construction  permit  authorizing  the 
modification  of  the  facility  will  be 
inimical  to  the  common  defense  and 
security. 

Issue  Pursuant  to  (NEPA) 

4.  Whether,  in  accordance  with  the 
requirements  of  10  CFR  Part  51,  the 
construction  permit  and  operating 
license  should  be  issued  as  proposed. 

If  this  proceeding  is  not  a  contested 
proceeding,  as  defined  by  10  CFR  2.4(n). 
the  Board  will  determine  the  following, 
without  conducting  a  de  novo  evaluation 
of  the  application:  (1)  Whether  the 
application  and  the  record  of  the 
proceeding  contain  sufficient 
information  and  whether  the 
Commission  staffs  review  of  the 
application  has  been  adequate  to 
support  the  proposed  findings  to  be 
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made  by  the  Director  of  the  Division  of 
Industrial  and  Medical  Nuclear  Safety 
on  Items  1-3  above,  and  to  support 
insofar  as  the  Commission's  licensing 
requirements  under  the  Act  are 
concerned,  the  issuance  of  the       | 
construction  permit  proposed  by  the 
Director  of  the  Division  of  Industrial  and 
Medical  Nuclear  Safety;  and  (2)  whether 
the  NEPA  review  the  Commission's  staff 
conducted  has  been  adequate. 
If  this  proceeding  becomes  a 
contested  proceeding  with  respect  to 
issues  relating  to  the  construction 
permit  the  Board  will  consider  and 
initially  decide,  as  issues  in  this 
proceeding.  Items  1-4  above,  as  a  basis 
for  determining  whether  a  construction 
permit  should  be  issued  to  the  applicant. 

Operating  Lkenae 

This  application  is  complete  enough  to 
permit  evaluation  of  the  safety  and 
environmental  impact  of  the  operation 
of  the  facility  in  the  manner  proposed. 
Therefore,  upon  completion  of  the 
modification  of  the  facility  in  Oak  Ridge, 
Tennessee,  in  compliance  with  the  terms 
and  conditions  of  the  construction 
permit  and  the  application,  as  amended, 
and  in  the  absence  of  good  cause  to  the 
contrary,  the  Commission  will  issue  to 
the  applicant  without  additional  prior 
notice,  a  class  103  facility  Ucense 
authorizing  operation  of  the  facility. 

Operatmg  License  Issue 

Whether,  in  accordance  with  10  CFR 
50.56,  an  operating  license  should  be 
issued. 

If  this  proceeding  becomes  a 
contested  proceeding  with  respect  to 
issues  relating  to  the  operating  license, 
the  Board  will  make  findings  of  fact  and 
conclusions  of  law  on  those  matters 
specified  in  10  CFR  2J760a. 

By  May  31. 1988.  the  applicant  must 
file  an  answer  to  this  notice,  pursuant  to 
10  CFR  2.705,  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding,  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the       , 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
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notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  ihe 
nature  and  extent  of  the  petitioner's 
property,  financial  or  otiier  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  which  may  be  entered  in 
the  proceeding  on  the  petitioner's 
interest  The  petition  should  also 
identify  the  specific  aspect{s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene, 
and  shall  specify  whether  such  aspect 
relates  to  the  construction  permit  or  to 
the  operating  license  or  to  both.  Any 
person  who  has  filed  a  petition  for  leave 
to  intervene  or  who  has  been  admitted 
as  a  party  may  amend  the  petition 
without  requesting  leave  of  the  Board, 
up  to  fifteen  (15)  days  before  Uie  first 
prehearing  conference  scheduled  In  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  before 
the  special  prehearing  conference,  if  one 
is  held,  or,  if  not.  fifteen  (15)  days  before 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention,  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  issues  set  forth  in  this  notice.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

The  Board  wUl  set  the  time  and  place 
for  any  special  prehearing  conference, 
prehearing  conferences  and  evidentiary 
hearing,  and  the  respective  notices  will 
be  published  in  the  Federal  Register. 

Any  person  who  does  not  wish,  or  is 
not  qualified,  to  become  a  party  to  this 
proceeding  may  request  permission  to 


malce  a  limited  appearance  pursuant  to 
the  provisions  of  10  CFR  2.715.  A  person 
making  a  limited  appearance  may  make 
an  oral  or  written  statement  of  position 
on  the  issues.  A  limited  appearance  may 
be  made  at  any  session  of  the  hearing  or 
at  any  prehearing  conference,  subject  to 
such  limits  and  conditions  as  may  be 
imposed  by  the  Board.  Persons  desiring 
to  make  a  limited  appearance  are 
requested  to  inform  Uie  Secretary  of  the 
Commission  within  60  days  of  the  data 
of  publication  of  this  notice. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
hmitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Non-timely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions,  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  by 
May  31, 1988  with  the  Secretary  of  the 
Commission.  United  States  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555,  Attention:  Docketing  and 
Service  Branch,  or  may  be  delivered  to 
11555  Rockville  Pike  (One  White  Flint 
North),  Rockville,  MD,  or  to  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW..  Washington.  DC.  by 
the  above  date.  At  times  when  petitions 
are  filed  during  the  last  ten  (10)  days  of 
the  notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toU-fi-ee  telephone  call 
to  Western  Union  at  1-800-325-6000  (in 
Missouri  1-800-342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Richard  E.  Cunningham,  Director, 
Division  of  industrial  and  Medical 
Nuclear  Safety,  Office  of  Nuclear 
Material  Safety  and  Safeguards, 
Washington,  DC  20555:  Petitioner's 
name  and  telephone  number;  date 
petition  was  mailed:  plant  name;  and 
publication  date  and  page  number  of  the 
Federal  Register  notice.  A  copy  of  the 
petition  should  also  be  sent  to  the  office 
of  the  General  Counsel,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555  and  to  Stephen  A.  Irving.  Esq.. 
Rt  7  Dixon  Road,  Lenoir  City. 
Tennessee.  37771.  attorney  for  the 
applicant 


For  further  details,  see  the  application 
for  a  construction  permit  dated 
November  17. 1987,  and  the  applicant's 
environmental  report  dated  November  1, 
1987.  which,  along  vtHh  any 
amendments  or  supplements  thereto,  are 
or  will  be  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Sti-eet  NW..  Washington. 
DC.  between  the  hours  of  7:45  a.m.  and 
4:15  p.m.  on  weekdays.  As  they  become 
available,  a  copy  of  the  safety 
evaluation  report  by  the  Commission's 
staff,  the  environmental  assessment  the 
proposed  construction  permit  the 
transcripts  of  the  prehearing 
conferences  and  of  the  hearing,  and 
crther  relevant  documents,  will  also  be 
available  at  the  above  location.  Copies 
of  the  proposed  construction  permit  may 
be  obtained,  when  available,  by  request 
to  the  Director,  Division  of  Industrial 
and  medical  Nuclear  Safety,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Copies  of  the 
Commission's  staff  safety  evaluation 
report  and  environmental  assessment 
when  available,  may  be  purchased  at 
current  rates,  from  the  National 
Technical  Information  Service, 
Department  of  Commerce,  5285  Port 
Royal  Road,  Springfield,  Virginia  22161. 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  April  1988. 

For  the  Nuclear  Regulatory  Commission. 

Leland  C.  Rouse, 

Chief,  Fuel  Cycle  Safety  Branch.  Division  of 
Industrial  and  Medical  Nuclear  Safety. 
[FR  Doc.  88-9374  Filed  4-27-88:  8:45  am] 
BtliJNO  CODE  rStO-OI-M 


[Docket  Nos.  50-295  and  50-304] 

Commonwealth  Edison  Co.;  Issuance 
of  Amendment  To  Facility  and 
Operating  Ucense 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  112  to  Facility 
Operating  License  No.  DPR-39  and 
Amendment  No.  101  to  Facility 
Operating  License  No.  DPR-48,  issued  to 
Commonwealth  Edison  Company  (the 
licensee),  which  revised  the  Technical 
Specifications  for  operation  of  the  Zion 
Nuclear  Power  Station  Units  1  and  2  (the 
faciUty)  located  in  Zion,  Illinois.  The 
amendments  were  effective  as  of  the 
date  of  their  issuance. 

The  amendments  clarify  and  upgrade 
the  Technical  Specifications  for 
measuring  the  leakage  through  pressure 
isolation  valves. 

The  application  for  the  amendment 
complies  with  the  standards  and 


requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act],  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
December  16, 1987  (52  FR  47807).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

On  April  11, 1988  (53  FR  11922)  the 
Commission  published  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  relating  to 
these  amendments. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  November  13, 1987, 
modified  March  4. 1988.  (2)  Amendment 
No.  112  to  License  No.  DPR-39,  (3) 
Amendment  No.  101  to  License  No. 
DPR-48,  and  (4)  the  Commission's 
related  Safefy  Evaluation.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  1717  H  Street  NW.,  Washington, 
DC,  and  at  the  Waukegan  Public 
Library,  128  N.  Counfy  Street, 
Waukegan,  Illinois  60085.  A  copy  of 
items  (2),  (3)  and  (4)  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  April  1988. 
For  The  Nuclear  Regulatory  Commission. 

Daniel  R.  Muller. 

Director,  Project  Directorate  III-2,  Division  of 
Reactor  Projects-Ill  IV,  V,  and  Special 
Projects. 

[FR  Doc.  88-9371  Filed  4-27-88;  8:45  am) 
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[Docket  No.  50-302] 

Florida  Power  Corp.;  Issuance  of 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  106  to  Facility 
Operating  License  No.  DRP-72  to  the 
Florida  Power  Corporation  (the 
licensee),  which  revised  the  Technical 
Specifications  for  operation  of  the 
Crystal  River  3  Nuclear  Generating 
Plant  located  in  Citrus  County,  Florida. 


The  amendment  was  effective  as  of  the 
date  of  its  issuance. 

The  amendment  revised  the  Technical 
Specifications  to  provide  specific 
actions  to  be  taken  when  one  of  the 
batteries  supplying  DC  control  power  to 
the  230  kv  switchyard  breakers  is 
inoperable,  and  revised  the  time  the 
plant  may  operate  with  one  inoperable 
battery.  'The  amendment  also  more 
expliciUy  defined  the  surveillances  to  be 
performed  in  Modes  5  and  6. 

The  application  for  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
March  22. 1988  (53  FR  9380). 

Also  in  connection  with  this  action, 
the  Commission  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  which  was  - 
published  in  the  Federal  Register  on 
April  19, 1988  (53  FR  12836). 

For  further  details  with  respect  to  the 
action,  see  (1)  the  application  for 
amendment  dated  January  20, 1988,  (2) 
Amendment  No.  106  to  License  No. 
DPR-72,  and  (3)  the  Commission's 
related  Safety  Evaluation.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  1717  H  Street  NW.,  Washington, 
DC,  and  at  the  Crystal  River  Public 
Library,  668  NW.,  First  Avenue,  Crystal 
River,  Florida  32629. 

Dated  at  Rockville.  Maryland,  this  22nd 
day  of  April,  1988. 

For  The  Nuclear  Regulatory  Commission. 
Horiey  Silver,  Sr.. 

Project  Manager,  Project  Directorate  II-Z 
Division  of  Reactor  Projects-I/Il,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  8&-9372  Filed  4-27-88;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Sutmiitted  for  OMB 
Review 

agency:  Railroad  Retirement  Boara. 

action:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  the  Board  has 
submitted  the  following  proposal(s)  for 
the  collection  of  information  to  the 
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Office  of  Management  and  Budget  far 
review  and  approval. 

Summary  of  Proposal:  1 

(1)  Collection  of  Title:  Survivor 
Questionnaire 

(2)  Form(s)  Submitted:  RL-94-F 

(3)  Type  of  Request  Extension  of  the 
expiration  date  of  a  currendy 
approved  collection  without  any 
change  in  the  su'bstance  or  in  the 
method  of  collection 

(4)  Frequency  of  Use:  On  occasion 

(5)  Respondents:  Individuals  or 
households 

(6)  Annual  Responses:  26,500 

(7)  Annual  Reporting  Hours:  4,805 

(8)  Collection  Discription:  Under  section 
6  of  the  Railroad  Retirement  Act 
benefits  are  payable  to  the  survtvors 
or  the  estates  erf  deceased  railroad 
employees.  The  coiia:tian  obtains 
information  about  the  survivoTS.  if 
any,  payment  of  burial  expenses  aod 
administration  of  estate  when 
unknown  to  the  Board.  The 
information  will  be  used  to  determine 
whether  and  to  whom  benefits  are 
payable. 

Summary  of  Proposal(s): 

(1)  Collection  Title:  Statement 
Regarding  Adoption 

(2)  Form(s)  Submitted:  G-118 

(3)  Type  of  Request  Extension  of  the 
expiration  date  of  a  currently 
approved  collection  without  any 
change  in  the  substance  or  in  the 
method  of  collection 

(4)  Frequency  of  Use:  On  occasion 

1 5)  Respondents:  Individuals  or  i 

households  I 

(6)  Annual  Responses:  600 

(7)  Annual  Reporting  Hours:  150 

(8)  Collection  Discription:  Equitably 
adopted  children  of  raihx>ad  workers 
may  qualify  for  benefits  under  the  RR 
Act.  The  collection  obtains  the 
information  needed  to  establish 
equitable  adoption  when  no  legal 
adoption  has  occurred. 
Additional  Information  or  Comments: 

Copies  of  the  proposed  forms  and 
supporting  docimients  may  be  obtained 
from  Pauline  Lohens.  the  agency 
clearance  officer  (312-751-4682). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Pauline  Lohens,  Railroad  Retirement 
Board.  844  Rush  Street,  Chicago.  Ilhnois 
60611  and  the  0MB  reviewer,  Allison 
Herron  (202-395-7316),  Office  of 
Management  and  Budget,  Room  3002, 
New  Executive  Office  Building, 
Washington,  DC  20503. 
Pauline  Loheas, 

Director  of  Information  Resourcea 

Management 

[FR  Doc.  88-9332  Filed  4-27-88;  8:45  am) 
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SubratttadforOMB 


aqency:  Railroad  Retirement  Board. 
action:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1960  (44 
U.S.C.  Chapter  35),  the  Boaid  baa 
submitted  the  following  propo«al(s)  for 
the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review  and  approval 

Somraary  of  Proposal(8): 

(1)  Collection  Title:  Self-Employment 
Questionnaire 

(2)  FormfsJ  Submitted:  AA-4 

(3)  Type  of  Request  Revision  of  a 
currently  approved  collection 

(4)  Frequency  of  Use:  On  occasion 

(5)  Respondents:  Individuals  or 
households 

(6)  AnnuaLResponses:  600 

(7)  Annual  Reporting  Hours:  208 

(8)  Collection  Description:  Section  2  of 
the  RRA  provides  for  payment  of 
aimuities  to  qualified  employees  and 
their  spouses.  In  order  to  receive  an 
annuity,  the  applicant  must  stop  all 
railroad  work  and  all  work  for  pay 
outside  the  railroad  industry  that  is 
considered  "last  person  service" 
(LPS).  This  collection  obtains 
information  about  the  applicant's  self- 
employment  work  to  be  used  in 
making  an  LPS  determination. 
Additional  Information  or  Comments: 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from  Pauline  Lohens,  the  agency 
cleejance  officer  (312-751-4692). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Pauline  Lohens,  Railroad  Retirement 
Board.  844  Rush  Street.  Chicago,  Illinois 
60611  and  the  0MB  reviewer.  Allison 
Herron  (202-395-7316).  Office  of 
Management  and  Budget.  Room  3002, 
New  Executive  Office  Building, 
Washington,  DC  20503. 
Pauline  Lohens, 

Director  of  Information  Resources 
Management 

[FR  Doc.  8&-9333  Filed  4-27-88;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(R«i«as«  No.  34-2S60S;  Fl«  Na  SR-BSE- 
87-31 

S«lf-R«guiatory  Organizations;  Boclon 
Stock  Excftango,  Incorporated;  Order 
Granting  Partial  Approviri  to  Propoaad 
Rule  Change 

The  Boston  Stock  Exchange 
Incorporated  ("BSE"  or  "Exchange") 


submitted  on  Febr«iary  6, 1987,'  copies 
of  a  proposed  rule  change  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exciiange  Act  of  19S4  ("Act")  15  U.S.C. 
78s(b)(l)  and  Rules  19b^  thereunder 
that  would  reorganize  the  Exchange's 
Atlemate  Specialist  System.*  The 
proposed  rule  will  estaMish  additional 
requirements  for  Alternate  Specialists 
conoeniing  their  registration  and 
operations  on  die  floor  of  the 
Exchange.*  In  addition,  the  proposed 
rule  would  permit  Regular  Specialists, 
Older  certain  conditions,  to  facilitate  the 
execution  of  orders  in  stocks  registered 
with  other  Regular  Specialists. 

Notice  of  the  proposal  together  with 
its  terms  of  substance  was  given  by  the 
issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
24254.  Match  24, 1987)  and  by 
publication  in  the  Federal  Ragialar  (52 
FR  10431.  April  1. 1967).  No  comments 
were  received  regarding  the  proposaL 

Under  the  proposal,  the  Exchange 
would  permit  Regular  Specialists  to 
register  as  Alternate  ^>ecialists  in  the 
stocks  of  other  Regular  Specialists  with 
the  approval  of  the  Exchange's  Market 
Performance  Committe  ("MPC").« 


■  The  BSE  submitted  to  the  ConuniMion 
Amemkienta  No*.  1  and  2  to  the  propoeed  rale 
change  on  August  25, 1967  and  Se|)tanber  3. 1967, 
respectively. 

*  Alternate  Specialists  generally  supplement  die 
market  making  activites  of  Exchange  primary 
specialists.  When  called-in  to  participate  by  a  floor 
oflicial.  floor  broker,  or  primary  specialist.  Ahemate 
Specialist  assist  primary  specialists  in  execating 
public  orders  duriag  periods  of  adtw  trading  in  a 
particular  issue.  In  addition.  Alternate  Specialists 
provide  depth  and  liquidity  to  Exchange  markets  by 
bringing  additional  capital  to  the  floor  of  the 
Exchange.  See,  generally.  Midwest  Stock  Exchange 
Rules,  Article  XIV  and  Secuiitiea  Exchange  Act  RaL 
No.  24820  (August  19, 1987).  52  FR  32235  (SR-Phlx- 
87-4). 

*  The  proposed  rule  establishes  a  single  cats^oty 
of  Alternate  Specialists  as  opposed  to  the  existing 
dual-class  Alternate  Specialist  System.  BSE  rales 
currently  provide  for  two  categories  of  Alternate 
Specialists.  Class  A  and  Class  a  both  of  which  are 
appointed  by  the  Busineaa  Conduct  Comrailtee 
("Committee").  Class  A  Alternative  Specialists  may 
only  be  appointed  to  a  number  of  issues  no  greater 
than  the  inunber  of  issties  assigned  to  their  primary 
account.  In  addiboa  the  Connnitta  may  appoint 
more  than  one  Class  A  Aitemative  Specialist  io  a 
particular  issue.  By  contrast  Class  B  Alternate 
Specialists  are  permitted  to  make  markets  in  BSE 
listed  security  without  being  registered  therein. 
However,  Class  B  AheraatiT*  Specialists  may  only 
astablish  positions  (long  or  shot)  on  the  Exchange 
floor  to  promote  greater  depth  and  liquidity.  Finally, 
all  Alternate  Specialists  are  required  to  maintain  a 
minimum  equity  of  S2S.000  as  well  as  maintain  dw 
minimum  equity  requirements  of  their  primary 
spedalisl  account.  See.  BSE  Rules  of  Board  of 
Governors  ("BSE  Rules '),  Chapter  XI  Section  L 

*  Registration  as  an  Alternate  Specialist  will 
apply  oitly  to  individual  members  of  the  Exchange 
and  not  Io  member  organize tiona.  akhoagh  a 
member  organization  may  dasignale  a  meniber  as 
Its  agent.  Such  designation  will  allow  die 
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Further,  the  proposed  rule  limits  the 
number  of  stocks  in  which  a  Reguiar 
Specialist  may  register  as  an  AUemate 
Specialist  to  no  more  than  twice  the 
number  of  stocks  for  which  he  is 
registered  as  a  Regular  Specialist.  In 
addition  to  this  limitation,  the  proposed 
rule  would  impose  an  additional  pre- 
registration  requirement  on  a  Regular 
Specialist  seeh'ng  to  register  as  an 
Alternate  Specishst.  Under  the  proposal, 
each  Regular  Specialist  woold  be 
required  to  establish  his  ability  to  meet, 
at  all  times,  available  equity  oi  $254)00 
over  the  minimum  equity  reqoired  for 
his  primary  specialist  accooDt.  in 
determining  whether  to  approve  or 
disapprove  an  applicant  for  registrattoD 
as  an  Alternate  Specialist,  the  MPC  will 
consider  such  factors  as  the  ai^tlicaat's 
capital,  trading  experience,  compliance 
with  BSE  rules  and  policies,  specialist 
performance  evaluation  scores  and 
other  relevant  information. 

After  receiving  MPC  approval  to 
register  as  an  Ahemate  SpecfaKst  in  a 
particular  stock,  the  Ahemate  Specialist 
would  be  pn^bited,  for  a  six  month 
period  following  MPC  approval,  from 
withdrawing  registration  as  an 
Alternate  Spedahsl  in  the  stock.* 
Further,  approval  of  the  MPC  would  be 
required  before  an  Ahemate  SpedaHst 
could  expand  the  list  ol  stocks,  or 
substitute  stocks,  in  which  he  is 
registiered  as  an  Ahemate." 

The  proposed  rule  imposes  "negative" 
and  "affirmative"  trading  obUgations  on 
Alternate  Specialists  as  required  by 
section  llfb)  of  the  Act  and  the  rules 
thereunder.^  First  the  proposed  rule 


Alternative  Specialist  to  trade  {or  the  amMwi  of  the 
member  organization.  If  a  member  organization 
desires  Io  transfer  its  altemate  aeooBit  legistration 
from  one  member  to  aRother.  such  lianafierMMl  be 
approved  by  the  MPC 

*  If  an  Alternate  Specialist  withdraws  his 
registration  in  a  stock  for  which  there  is  no  other 
Alternate,  die  Alternate  moat  either  rehn^uiab  an 
Allemale  stock  for  which  there  exists  one  as  aMse 
other  Alternates  or  register  as  an  Alternate 
Specialist  in  another  slock  with  no  existing 
Alternate.  See  R^jpoaed  Rale.  Chapter  XI.  Section 
(1). 

•  In  approving  an  Alternate  Specialist's  request  to 
expand  or  substitute  his  list  of  stocks,  the  MPC  wiH 
consider  the  factors  noted  above. 

'  Section  n(b)  of  the  Act  establishes  the  general 
rights  and  obligations  of  exchange  specialists,  while 
Rule  llb-1  thereunder  regulates  their  conduct. 
Specifically.  Rule  nb-l(al(2)  requires  that  the  rules 
of  an  exchange  regulating  spcoialJBt  legigtialiuii  and 
floor  operations  contain  pcovisions  th^  (1) 
Establish  miiiiuiMU  capital  leqnrcmentK  (2)  rejoin 
specialists,  when  tiad^  far  tbew  dealer  aocowtli, 
to  engage  in  a  course  of  deaikiga  tfial  nMlMaHW  ■ 
fair  and  orderly  markal:  |3)  nstrict  nrrlnHntt' 
principal  trades  to  those  rg—iifcly  —  aasaij  to 
maintain  a  fair  and  osdeiiy  ^sriret  f4)  art  fastb  Iha 
responsibiUties  of  [ipm  ialtrti  «ban  mdmg  a*  a 
broker  for  their  registmd  aacniitins.  and  (5) 
establish  procedures  providing  f6r  the  elective  aa4 
systematic  surveillance  of  specialist  activitias.  Sa#, 
17  CFR  240  nb-l(aKa). 


requires  that  Alternate  Specialists 
generally  engage  in  a  course  of  dealings 
w^ich  is  consistent  with  the 
maintenance  of  a  fair  and  orderly 
market  Accordingly,  all  purchases  and 
sales  made  by  Alternate  Specialists 
must  contribute  to  the  maintenance  of 
price  continuity  with  reasonable  depth 
and  must  minimize  the  effects  of 
temporary  imbalances  between  supply 
and  demand.  In  addition,  the  rule 
requires  that  all  bids  and  o^rs  made  by 
an  Alternate  SpedaKst  either  improve 
the  price  of  a  stock  or  the  depth  of  the 
existing  market. 

Second,  the  proposed  rule  obligates 
an  Alternate  ^lecialist  to  execute  l^>  to 
500  shares  in  a  registered  stodi  when 
called-in  by  a  flow  broker  holdiag  an 
unexecuted  public  customer's  order, 
provided  that  the  broker  has  already 
obtained  an  execution  of  that  portion  cf 
the  order  subject  to  the  Exchange's 
Execution  Guarantee  Role  *  from  the 
Regular  Specialist.  Any  portion  of  the 
order  available  for  execution  most  be 
exposed  to  all  Alternates  in  that  stock 
by  the  entering  broker.  The  proposed 
rule  also  establishes  priority  for 
Alternate  Specialist  participation  in  the 
incoming  order.  BSE  members 
liquidating  a  position  will  have  priority 
over  other  incommg  orders.  Where  two 
or  more  members  are  liquidating  a 
position,  the  size  of  the  orders  wQl 
determine  precedence.  When 
establishing  positions,  however,  size 
will  have  precedence  with  bids  or  offers 
of  the  same  size  sharing  equally.' 

According  to  the  BSE,  tlwae  rules  twill 
allow  Alternate  Specialists  to 
participate  in  the  market  in  two  ways. 
First  the  Alternate  ^edahst  cm  be 
called-in  by  the  specialist  to  aid  in  the 
market  and  will  be  obligated  to  take  at 
least  500  shares  of  a  floor  broker's  order. 
Second,  the  Alternate  Specialist  will  be 
able  to  initiate  trades  by  making  bids 
and  offers  diat  improve  ttie  price  of  the 
stock  or  better  the  depth  of  the  market 
In  addition,  Alternate  Specialists  will 
continue  to  be  subject  to  existing  margin 
requirements,  including  the  requirement 
that  transactions  effected  by  Alternate 


*  The  Execution  Gnarantae  Rule  rquires  BSE 
Regular  Specialists  to  accept  and  guarantee 
execution  of  all  agency  orders  from  100  up  to  and 
including  1.29S  shares  (or  all  issues  aod  from  lOA  «p 
to  and  including  2.500  shasaa  tor  iaauas  ifcsignattd 
as  the  most  activciy  traded  stocks  ("MATST*).  ThM. 
under  the  proposed  rule,  a  iloar  bfokcr  mat  first 
seek  execution  of  a  public  tiihanai's  order  (if 
execution  is  guaranteed  under  the  Execution 
Guarantee  Rule)  from  the  Regular  Specialiat  phor  to 
calling  in  an  .Mtemate  Speciabst  to  patbcivate  in 
the  trade.  See.  BSE  Rules.  Chapter  It  Sectioa  33. 

*  See,  proposed  Rule,  Chapter  XL  SectioB  2. 


Specialists  be  margined  at  twenty-five 
percent  (25%).»«» 

With  regard  to  Regular  Specialists,  the 
rule  would,  under  certain  conditions. 
allow  Regular  Specialists  to  facilitate 
the  execution  of  orders  in  die  speciahy 
stock  of  other  Regular  Specialists. 
Finally,  the  new  rule  authorizes  the 
Exchange  to  suspoid  or  cancel  an 
Alternate  Specialist's  registration  in  one 
or  BKM-e  of  his  assigned  secarities  for 
continued  failure  to  satisfy  his 
affirmative  and  negative  toading 
obligations  to  maintain  fair  and  orderly 
markets  In  his  dealer  accoants. 

After  careful  oonsideiation,  tfie 
Commission  has  determined  to  approve 
that  portion  of  the  fiKng  that  estsblisbes 
additional  requirements  for  registration 
as  an  Alternate  Speciabst.*^  The 
Commission  brieves  ttiat  it  is 
appropriate  for  the  Exchange  to 
estabUsb  additional  requirements 
concerning  the  registration  and  floor 
operations  of  Alternate  Specialists. 
Further,  the  Commission  betieves  that 
the  proposed  rule  will  provide 
additional  hquidity  and  depdi  to  VSR 
equity  markets,  while  at  the  same  tine 
adhering  to  the  provisions  of  section 
11(b)  of  the  Act  and  Rale  11b-l 
thereunder.  In  particalar.  by  estabbsbing 
minimmn  capital  requirements  as  a  pre- 
condition to  registration,  the  proposed 
rule  ensures  that  Alternate  Spedalists 
are  adequately  caphalized  to  fulfill  their 
trading  obligations.  Moreover,  the 
imposition  of  affirmative  and  negative 
trading  obligatitms  on  Alternate 
Specialists  will  ensure  that  their  trades 
contribute  to  the  maintenance  of  fair 


Cnrfentfy,  under  B^B  ntiaa.  an  Specsehsts. 
including  Alternate  Specialists,  are  required  to 
maintain  a  25%  margin  level  C^maintcnance 
margin")  on  each  account  at  all  times.  The  margin 
for  each  account  is  computed  daily.  In  the  event  that 
the  margin  in  a  specialist's  account  falls  below  15%, 
BSE  officials  may  immediately  iasoc  a  mafgin  call 
which  requires  the  specialist  to  bring  the  accoxmt  up 
to  25%  within  one  trading  hour  of  such  information 
being  brought  to  the  attention  of  the  speoaiiet.  In 
addition.  BSE  rules  permit  the  BSE's  Department  of 
Member  Firms  to  peqnire  a  spectstist  unit  to  bring 
its  books  within  margin  compliance  in  any  period  of 
time.  See.  BSE  Rules,  Chapter  VIII,  Supplementary 
Materiel  We  note  that  the  ConmisaieB  has 
approved  a  proposed  rule  chaose  sotenitlcd  by  fte 
BSE  revising  its  margin  requiremanti  See. 
Securities  Exchange  Act  Rel.  No.  ZS044  (October  20. 
1987)  52  FR  40009.  Specifically,  the  proposed  nde 
change  would  institute  specifled  penalties  for 
accounts  with  two  or  more  margin  calls  within 
thirty  or  ninty  day  periods.  For  exanple.  in  die 
event  an  account  has  fr*e  margin  call*  within  a 
thirty  day  period,  the  BSE  would  fine  the  specialist 
S2S0:  a  S500  Gne  would  be  imposed  for  any 
subsequent  margin  call  wrthm  the  thirty  day  period. 

' '  The  Comnuasion  is  carreotly  reviewing  that 
portion  of  the  filing  that  would  permit  Regnlar 
Specialists  to  facilitate  orders  in  any  non-specialty 
stocks  in  light  of  section  11(b)  requirements  and 
thus  is  not  acting  on  this  portioB  of  the  prwposal  at 
this  time. 
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and  orderly  markets.  In  this  regard,  the 
Commission  believes  the  provisions 
requiring  that:  (1)  All  purchases  and 
sales  by  an  Alternate  Specialist  must 
contribute  toward  the  maintenance  of 
price  continuity,  and  (2)  that  all  bids  or 
offers  by  Alternate  Specialists  must 
improve  the  stock  price  or  the  depth  of 
the  market,  will  ensure  that  Alternate 
SpeciaUsts  fulfill  their  affirmative  and 
negative  trading  obligations  under  the 
Act  as  specialists.  In  addition,  the 
provision  requiring  Alternate  Specialists 
to  execute  at  least  500  shares  of  an 
unexecuted  public  customer's  order 
when  called-in  by  a  floor  broker  should 
ensure  that  customers'  orders  are 
executed  in  an  efficient  and  orderly 
fashion. 

The  Commission  therefore  believes 
that  the  portions  of  the  proposed  rule 
change  establishing  additional 
procedures  is  consistent  with  section 
6(b)  of  the  Act.  The  provision  governing 
capitalization  should  protect  investors 
as  well  as  the  market  in  general. 
Further,  the  provisions  establishing 
trading  and  execution  obligations  of 
Alternate  Specialists  should  both 
facilitate  transactions  in  securities  as 
well  as  foster  a  free  and  open  market.  In 
view  of  the  foregoing,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule'  change, 
be  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  April  21. 19e& 
looatlian  G.  Katz. 
Secretary. 
[FR  Doc.  88-9413  Filed  4-27-88;  8:45  am] 

BILUNG  COOC  W10-01-« 


(IMMMe  Na  34-25607;  FN*  Na  SR-NYSE- 
87-40] 

Self -Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc^  Order 
Granting  Accelerated  Approval  To 
Proposed  Rule  Change 

On  January  29, 1988,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"), 
submitted  to  ^e  Securities  and  ' 
Exchange  Commission  ("Conunission"). 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,* 


*  15  VS.C.  78«(bM1)  (iwz). 

•  17  CFR  24ai9b-4  (1988). 


Amendment  No.  1  to  a  proposed  rule 
change  to  extend  the  market  index 
option  escrow  receipt  pilot  program  until 
June  30, 1988.' 

In  August  1985.  the  Commission 
approved  a  one-year  pilot  program  to 
permit  the  use  of  cash,  cash  equivalents, 
one  or  more  qualified  securities,  or  a 
combination  of  the  foregoing,  as 
collateral  for  escrow  receipts  issued  to 
cover  short  call  positions  in  broad-based 
stock  index  options.*  The  pilot  was  to 
end  on  August  19. 1986  but  was  initially 
extended  until  February  20. 1987  to 
provide  sufficient  time  for  the  exchanges 
to  review  the  data  compiled  during  the 
original  pilot  period.'  On  February  6. 
1987  the  Chicago  Board  Options 
Exchange  ("CBOE").  on  behalf  of  all  the 
options  of  self-regulatory  organizations, 
submitted  a  report  to  the  Commission 
and  requested  that  the  pilot  be  extended 
until  June  30. 1987  in  order  to  give  the 
Commission  sufficient  time  to  review 
and  evaluate  the  report.  The  pilot  was 
subsequently  extended  until  December 
31, 1987  to  allow  additional  time  for 
Commission  review  of  the  CBOE 
report* 

The  Commission  has  determined  to 
extend  the  pilot  until  June  30. 1988  in 
order  that  the  options  exchanges  and 
the  Options  Clearing  Corporation  may 
review  the  format  of  the  receipt.  The 
proposed  rule  change  will  extend  the 
operation  of  the  pilot  program  and 
thereby  continue  in  operation  a 
workable  mechanism  through  which 
index  call  options  can  be  written  in  a 
cash  account. 

The  Commission  finds  that  the 
proposed  rule  change  to  extend  the 
operation  of  the  index  option  escrow 
receipt  program  through  June  30. 1988,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  the  exchanges, 
and.  in  particular,  the  requirements  of 
section  6,  and  the  rules  and  regulations 
thereunder.  The  pilot  program  extension 
is  consistent  with  the  Act  because  it  will 
enable  continuation  of  a  program 
designed  to  reduce  operational 
difficulties  of  banks  and  trust  companies 
while  the  Commission  evaluates  the 


»  Propowd  rule  change  File  No.  SR-NYSE-87-40 
was  originally  filed  with  the  Commission  on 
November  6, 1987.  The  rule  change  requested  that 
the  pilot  program  be  extended  through  December  31. 
1987  and  proposed  that  the  program  be  continued  on 
a  permanent  basis.  Amendment  No.  1  to  the 
proposed  rule  change,  as  noted  atrave,  would 
continue  the  pilot  until  June  30. 1988. 

*  See  Securities  Exchange  Act  Release  No.  22323 
(August  13, 1985),  SO  FR  33439  for  a  description  of 
the  pilot 

*  Se?  SectoiHes  Exchange  Act  Release  No.  23552 
(August  25, 1986).  51  FR  31183. 

*  See  Securities  Exchange  Act  Release  No.  24708 
(July  15, 1987),  52  FR  27S04. 


program's  effectiveness.  In  addition,  the 
Commission  will  have  the  opportimity  to 
assess  the  program's  operation  during 
the  October  1987  mariiet  break. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  in  the  Federal  Register 
because  the  pilot  was  previously 
approved  by  the  Commission,  no 
adverse  comments  have  been  received 
regarding  its  operation,  and  the 
extension  will  allow  for  uninterrupted . 
continuation  of  the  program. 
Furthermore,  the  Commission  recently 
approved  identical  proposals  to  extend 
the  pilot  submitted  by  the  CBOE,  the 
American  Stock  Exchange.  Inc..  the 
Philadelphia  Stock  Exchange.  Inc.,  and 
the  Pacific  Stock  Exchange,  Inc.'' 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Stteei,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Sti^et,  NW.,  Washington,  DC 
20549.  Copies  of  the  exchange's  filing 
also  will  be  available  for  inspection  and 
copying  at  its  principal  office.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  May  19, 1988. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  >  that  the 
proposal  to  extend  the  operation  of  the 
pilot  through  June  30, 1988.  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated^ 
authority.* 


''  See  Securities  Exchange  Act  Release  Nos.  25242 
(January  5, 1988).  53  FR  648  and  25846  (March  IS. 
1988).  53  FR  9722.  The  Commission's  instant 
approval  order  extends  only  to  that  part  of  the 
proposed  rule  change  that  requests  continuation  of 
the  pilot  until  June  3a  1968.  With  respect  to  that 
part  of  the  proposal  which  requests  permanent 
approval  of  the  index  option  escrow  receipt 
program,  this  release  serves  solely  as  notice  of  the 
proposal 

•  IS  U.S.C.  78«(b)(2)  (1982). 

•  17  CFR  I  200JO-3(a)(12)  (1988). 


Dated:  April  21. 19a& 
looatliaa  G.  Kate. 
Secretary. 

(FR  Doc.  88-e«14  nied  4-27-88;  8:45  ami 
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[ReteaM  NO.  34-2S818t  ne  NOL  SR-OOC- 

87-171 

Self  "ReguMoi  y  Organixationsj 
Options  Clearing  Oerp,;  Ordsr 
Approving  Proposed  Rule  Ctwngs 

Oh  October  S,  1967,  the  Options 
Clearing  Corp<vatMNi  ("OCC}  filed  a 
proposed  rule  change  (^-OCC-87-17) 
under  section  ISfb)  of  tfie  Seconties 
Exchange  Act  of  1994  VAcT).  The 
pn^M»al  permits  for  ()CC  maigm  and 
clearing  fimd  purposes  deposits  of 
securities  issued  or  guaranteed  by  the 
Canadian  government  ("Canadian 
government  securities").  The 
Commission  published  notice  of  the 
proposal  in  the  Federal  Register  on 
October  20, 1987.*  No  public  comments 
were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

I.  DescriptioB  ef  the  Aoposal 


Currently.  OCC  BMmben  can  deposit 
cash  or  U.S.  government  securities  to 
satisfy  OCC  clearing  fond  requirements. 
To  satisfy  OCC  maigiii  requirements. 
members  can  deposit  cash,  letters  of 
credit,  common  stock,  or  U.& 
government  secorities.  This  proposal 
amends  OCC  rules  and  by^ws  to 
permit  OCC  clearing  m«ibers  to  deposit 
Canadian  govermaent  securities  for 
margin  and  clearing  fimd  purposes. 

OCC's  proposal  inehides  jnocednres 
for  the  acceptance  of  Canadian 
government  securities.  OCC  will  accept 
pledges  of  Canadian  government 
securities  in  die  form  of  a  depository 
receipt  or  confirmation  fixim  its  clearing 
banks  '  that  CSnadian  government 
securities  have  been  pledged  thsou^  an 
EDP  Pledge  System.'  Existing  OCC 


■  See  SeouUiM  Exdianar  Act  RuleaM  Ne.  zasas 
(Octotwr  IS.  1987).  52  FR  3aaS4. 

*  OCC  currently  baa  16 1X8.  clearing  banku  and 
one  Canadian  dcMnngbank,  Bukof  MontnaL 

*The  EDP  PMst  SyHiM  i*  operatnl  bjr  Hw 
DepoMtoiy  Tniat  CMi^nf  line)  awi  diMn 
OCCBMMbci»t»atocttwifcnUypli^l»fOCC 
securities  on  dapaait  at  DTq  To  ua»  tha  lyatam. 
CXX  meinben  moat  bacomt  parSdpanta  in  DTCIs 
PartidraM  TatmiMi  Syatav  HTS")  aii4  ha  w  nS 
terminals  hutallaJ  an  iMr  paamiaea.  na<pa  aw 
madc^  by  antatiag  inio  tha  tanmoal  aaMBtiaily  Si* 
same  data  required  to  oawytata  OCCdapoaitoty 
receipts.  For  a  awre  datsBwl  diacaaalBa  rf  UTV» 
EDP  nedgr  Syalan;  aai  SacariSe*  BKhei^a  Act 
Release  No.  22887  (Fefanaqr  18^  19S8).  SI  FR  5623. 


depository  receipts  will  be  modified  to 
reflect  diffierences  between  U.S.  snd 
Canadian  law  with  respect  to  sach 
pledges.  In  the  case  of  securities 
deposited  at  the  Canadian  Dqwsitcty 
for  Secorities  Limited  ("CDS1.«  OCC 
would  accept  die  CDS  standard  fbtm  of 
depository  receipt,  modified  as 
necessary  to  meet  OCC  needs. 

OCC's  jproposal  indudes  procedares 
for  the  valuation  of  dqwsited  Canadian 
government  securities.  The  secarities 
must  mature  within  ten  years,  with 
those  maturing  within  one  year 
characterized  as  "short-term."  and  those 
with  longer  maturities  considered  "kme- 
term."  Short-term  securities  will  be 
valued  at  the  lesser  of  dteir  per  value  or 
lOOX  of  their  current  market  value. 
while  long-term  securities  will  be  valued 
at  the  lesser  of  their  par  value  or  %%  of 
their  current  market  value.  The  current 
market  value  of  a  deposited  security  will 
be  its  quoted  bid  price  as  suppbed  daily 
to  OCC  by  the  Bank  of  Canada.  The 
conversion  rate  for  this  vahiatioo  will  be 
the  U.S./ Canadian  dollar  exchange  rate 
provided  by  OCC's  price  vendor. 
Telerate  CiMpmation.  The  time  (rf 
valuation  «viU  depend  on  whether 
Canadian  government  securities  are 
deposited  for  rfaaring  fund  or  mugin 
purposes.  Canadian  government 
securities  deposited  for  clearing  fund 
purposes  will  be  valued  monthly. 
Canadian  government  secarities 
deposited  to  meet  margin  requirements 
will  be  valued  daily. 

OCCs  proposal  also  adds  procedares 
for  the  liquidation  of  deposited 
Canadian  government  securities.  Upon 
suspension  of  a  clearing  member,  OCC 
would  convert  to  cash  Canadian 
government  securities  in  that  member's 
clearing  fiind  and  margin  accounts.  In 
liquidating  deposited  Canadian 
government  securities  of  a  Canadian 
clearing  member.  OCC  would  direct  its 
Canadian  clearing  bank  to  seC  the 
deposited  securities  and  transfer  the 
proceeds  to  the  suspended  member's 
liquidating  setUement  accouirt  at  OCC's 
lead  bank  in  the  United  States.  If  the 
securities  are  deposited  with  CDS.  OCC 
would  ask  CDS  to  transfer  the  securities 
to  OCC's  Canadian  deariag  baidi  far 
liquidation.  If  deposited  Canadiaa 


>CDSia«( 

I  law.  COS  i«  aa»4hM 
Ibyi 
third  by  an  Caa 
tMtdbyl 
TofontaSiockl 
or  i»  lawaatMaa*  DaaUw  Aaaodrtiasi  at  Caaadal 
Atthoagb  CDS  ia  MM  laiialsnd  iMi  Ska 
Cwmmmtim  aa  a  r  laai  asg  agMi  y.  it  ia  a  awibat  el 
PTC  aad  tba  NaSanri  Sacigitlaa  daaiii^ 
Cofpantiasi  (-XSCOl  Thaa,  CD6  and  Ka 
partidpania  D»y  uaa  (ka  fai)  taaga  af  NGOC  aad 
DTC  services,  including  the  EDP  Pledge  SystcB. 


government  securities  coeld  not  be 
converted  promptty  to  cash,  and,  as  a 
result,  OCC  was  required  to  borrow 
funds  from  its  lead  bank,  the  deposited 
securities  would  be  used  as  collateral 
for  the  loan. 

n.  OCCs  Ratienale  kr  dm 

Rule 


OCC  believes  that  the  proposal  is 
consistent  widi  the  purposes  snd 
requirements  of  section  17A  of  the  Act. 
OCC  states  that  the  ability  of  its 
members  to  ose  Canadian  government 
securities  for  margin  and  clearing  fimd 
purposes  would  faciKtate  direct 
participation  in  OCC  At  die  same  time, 
OCC  believes  the  proposal  assures  the 
safeguarding  of  securities  and  fiinds  in 
the  custody  or  control  of  OCC 

in.  Discussioo 

The  Commission  believes  the  proposal 
is  consistent  with  Section  17A  of  the  Act 
and  therefore  is  amnoving  the  proposal. 
The  Commission  brieves  the  proposal 
is  designed  to  facilitate  U.S.  and 
Canadian  member '  participation  in 
OCC,  Moreover,  because  the  U.S.  and 
Canadian  government  securities 
markets  are  similar.  OCCs  proposed 
procedures  for  the  acceptance, 
valuation,  and  liquidation  of  Canadian 
government  securities  should  assure  the 
safieguarding  of  secarities  and  funds  in 
OCCs  custody  or  controL 

The  Canadian  govemnent  sccsrities 
market  is  one  of  the  largest  government 
securities  markets  in  the  world  with 
$160  billion  in  govermBeat  securities 
outstanding  as  of  December  31, 1906.* 


•  FacUitoting  Caaadtas  aHBiher  yartdpaliaK  is 
OCC  has  been  a  a>ep-by  a>ap  paocaM.  On  >— aS. 

1986.  the  Counisaian  ap|»aaad  ao  OOC  | 
allowing  Canadian  and  othet  iasatpi  Bma la 
beooffle  OCC  clearing  fhata.  See  SeoBWai 
ExEhaaaa  Act  Hataaaa  N*.  nus  Qtaaa  a.  IMS).  90 
FR  24853.  Ob  Auinat  22:  Mas,  tka  < 
apyreved  an  OCC  pcoyaaal  pwrairiltiBg  ( 
baab  and  traat   iiaip  inin  »  faalgy  aa  > 
receipt  iaauar  s.  See  SaoriSaa  txtkimge  / 
No.  23SS0  ( Aoguat  21 166^.  R  n  aeSSt.  Oki  My  21. 

1987,  the  Commission  approved  amOCC  paoyaaal 
aliawiag  Canadian  fiiMa»yart>  rip  aaii*  OCC 
under  fmandal  upaHiai  aad  nayoaalbikly 
suadaids  of  CaMda.  Sar  SacaaSiea  &(ciw^e  Act 
Release  No.  2472S  (July  21, 1987).  S2  FR  20161.  Tkcar 
propoaala  weia  daaifaad  aaoMf  alhar  caaaona;  to 
encourage  direct  Caaadka  tnB  partidyaSoB  bs 
OCC  and  expand  OOC  aanrioaa  to  mof*  Casiadiaa 
partidfianta. 

*  In  contrast,  the  U.S.  government  secafifaa 
madut  is  the  largest  gnvan— ant  aitaiMiita  matket 
in  Iba  wotld  wMi  SZi  tiWIaa  to  guseiiiaiaat 
securities  osMatandtag  aa  afDWHHber  SI.  I96S 
Geaeraliy,  diia  matkat  canaiito  or  Suva  types  of 
•ecuritiea:  trcaauty,  aiwHaga  bacbad,  and  agency. 
U.S.  IVeasaty  astusitiaa  caaspsiaa  appsmiinwitety 
66%  of  goasinaient  secasiSss  autstandtiy  iimitgaga 
bachad  sacuritiaaiiiaba  ay  22»of  tbamarfcet.  while 
the  reaiaindar  of  Iba  Buritat  oaasials  af  agency 
secarities.  Traaaary  bWa  bar*  antoritiea  of  S,  S  amf 

Continued 
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This  market  consists  of  treasury  bills, 
government  bonds,  and  National 
Housing  Act  ("NHA")  bonds.  'Treasury 
bills  and  government  bonds  are 
guaranteed  as  to  principal  and  interest 
by  the  Canadian  treasury  and  are 
auctioned  to  the  public  by  the  Bank  of 
Canada."  These  securities  are 
purchased  primarily  by  banks  and 
securities  firms  acting  as  government 
securities  dealers.'NHA  mortgage  bonds 
are  guaranteed  as  to  principal  and 
interest  by  the  Canadian  government 
under  the  terms  of  NHA  and  are  issued 
by  chartered  banks  and  trust  companies 
approved  under  NHA.  They  are  sold  in 
the  form  of  fixed  interest  bonds  with  a 
term  of  up  to  five  years.'" 

Like  the  U.S.  government  seciuities 
market,  the  Canadian  government  i  . 
securities  market  is  stable  and       I 
Uquid.  >  'The  volume  of  Canadian 
government  seciuities  issued  per  quarter 
has  increased  substantially  in  recent 
years,  and  new  issues  have  been 
subscribed  fully.  This  increased  volume 
is  primarily  due  to  U.S.  investor  interest 
in  Canadian  government  securities.  U.S. 
residents  hold  about  one-fifth  of  all 
Canadian  government  securities,  and 
the  dollar  value  of  those  holdings  is 
twice  that  of  government  securities  held 
by  Canadian  residents.  * ' 


12  moDlhs:  Treasury  note*  range  in  maturity  from  1 
to  10  year*;  and  Treasury  boodi  generally  have  a 
maturity  of  over  10  year*.  Treasury  securities  are 
guaranteed  as  to  principal  and  interest  by  the  U.S. 
Treasury  and  are  auctioned  to  the  public  by  the 
Federal  Reserve  System.  Although  investors  submit 
bids  directly  at  auctions,  the  majority  of  Treasury 
securities  are  Initially  purchased  by  banks  and 
securities  firms  operating  as  government  securities 
dealer*. 

''  The  Canadian  govenunenl  securities  market 
also  consists  of  Don-marketable  Canadian 
goveniraent  securities,  provincial  securities,  and 
municipal  securities,  but  OCCs  proposal  does  not 
include  those  securities. 

*  Canadian  treasury  bills  have  maturities  of  3, 8. 
and  12  months  and  comprise  approximately  40%  of 
Canadian  government  securities  outstanding. 
Government  bonds  have  maturities  ranging  from  3 
to  25  years  and  compriie  approximately  50%  of  the 
market  See  Kemp.  The  WardJey  Guide  to  World 
Money  and  Seairiliet  Markets.  70  (Euromoney 
Publications.  1984). 

*  Canadian  treasury  bills  and  government  bonds 
are  In  bearer  form.  They  are  not  deUvered 
physically  but  are  transmitted  by  wire.  See  Kemp, 
supra,  al 7a 

>•  Like  VS.  mortgage-backed  securities.  MHA 
mortgage  bonds  represent  an  interest  in  a  pool  of 
mortgages.  NHA  mortgage  bonds  comprise  10%  of 
the  Canadian  government  securities  market  See 
Kemp,  tupra.  at  74. 

■  ■  Canadian  government  securities  consistently 
receive  the  highest  ratings  issued  by  the  Canadian 
Bond  Rating  Service  and  Standard  k  Poor* 
Corporatioa  See  Kemp,  tupra.  at  74  and  Standard  A 
Poors  International  CreditWeek.  April  19e& 

"  Because  interest  on  Canadian  government 
securities  is  paid  free  of  tax  imposed  by  the 
government  of  Canada,  including  withholding  lax  to 
non-residents,  these  securities  are  an  attractive 
investment  for  U.S.  residents.  See  Kemp,  supra,  at 
74. 


The  Commission's  net  capital  rule  '* 
recognizes  the  stability  of  the  Canadian 
government  securities  market.  This  rule 
treats  Canadian  government  securities 
the  same  as  those  of  the  U.S. 
government  for  net  capital  haircut 
purposes.  The  net  capital  rule  prescribes 
minimum  liquidity  standards  for  broker- 
dealers,  ensuring  that  broker-dealers 
maintain  sufficient  liquid  assets  to 
satisfy  promptly  the  claims  of 
customers.  A  haircut  is  a  deduction  from 
a  broker-dealer's  net  worth  that  acts  as 
a  safety  margin  for  market  fluctuations 
and  delays  encountered  in  liquidating  a 
position  in  a  particular  security.  In 
prescribing  the  same  haircuts  for  U.S. 
and  Canadian  government  seciuities. 
the  Commission  has  indicated  that  the 
U.S.  and  Canadian  government 
seciuities  maricets  share  similar 
characteristics  in  terms  of  stability  and 
risk. 

The  Commission  believes  OCCs 
proposed  procedures  for  the  acceptance, 
valuation,  and  liquidation  of  Canadian 
government  securities  are  designed  to 
ensure  the  safeguarding  of  securities 
and  funds  in  OCCs  custody  or  control. 
As  noted,  one  form  in  which  OCC  would 
accept  pledges  of  Canadian  government 
securities  from  OCC  clearing  banks  is 
via  depository  receipts.  The  Commission 
previously  approved  OCC  requirements 
to  be  met  by  Canadian  banks  for  the 
issuance  of  depository  and  escrow 
receipts.'*  The  Commission  believes 
these  requirements  should  ensure  that 
OCCs  Canadian  clearing  bank  meets  its 
obligations  pursuant  to  the  terms  of  the 
depository  receipts.  The  Commission 
also  believes  the  proposed  form  of 
depository  receipt  which  reflects 
differences  between  Canadian  and  U.S. 
law,  is  designed  to  avoid  conflict  of  law 
impediments  to  clearing  banks  honoring 
their  depository  receipt  obligations. 

OCC  also  will  accept  Canadian 
government  securities  in  the  form  of  a 
confirmation  Crom  its  clearing  banks 


•»  Sew  17  CPR  240.1Sc»-l. 

>*  See  Securities  Exchange  Act  Release  No.  23550 
(August  22. 1966).  61  FR  30924.  To  qualify  as  an 
escrow  or  depository  receipt  Issuer,  a  Canadian 
financial  institution  must:  (1)  Be  either  a  Canadian 
domestic  iMuk  governed  by  the  Canadian  Bank  Act 
or  a  trust  company  governed  by  Canadian  federal  or 
provincial  legislation:  (2)  have  shareholders'  equity 
equivalent  to  at  least  S2aa0OA»  U.S.:  and  (3)  file 
with  the  Board  of  Governor*  of  the  Federal  Reserve 
System  either  Form  T-2  or  its  equivalent  conforming 
to  Section  8(a)  of  the  Act  in  which  the  Canadian 
financial  hutitution  agrees  to  comply  with  US.  law 
relating  to  the  use  of  credit  to  finance  securities 
transactions.  In  additioa  each  Canadian  Tmanclal 
insUtutioa  upon  application  to  OCC  for  approval  as 
an  escrow  receipt  issuer,  must  supply  OCC  with  its 
latest  available  audited  financial  statements.  After 
its  approval,  the  institution  must  submit  quarterly 
unconsolidated  statements  to  OCC  and  an  annual 
audited  report. 


that  Canadian  government  securities 
have  been  pledged  through  an  EDP 
Pledge  System.  Since  February  1986, 
OCC  members  have  been  able  to  use  the 
EDP  Pledge  System  to  pledge  securities 
they  have  on  deposit  at  DTC  to  meet 
OCC  margin  and  clearing  fund 
requirements.  During  this  time.  OCC 
member  use  of  the  ^P  Pledge  System 
has  increased  significandy,  and  it  has 
proved  to  be  an  efficient  and  safe 
alternative  to  the  physical  issuance  of 
depository  receipts.  The  Commission 
believes  this  proposal,  in  allowing 
pledges  of  Canadian  government 
securities  through  the  EDP  Pledge 
System,  is  desipied  to  capitalize  on  the 
efficiencies  of  that  system. 

OCC  will  value  Canadian  government 
securities  in  the  same  mtuuier  it  values 
U.S.  government  securities,  except,  as 
noted  below,  Canadian  government 
securities  deposited  as  margin.  The 
Commission  believes  such  valuation  is 
appropriate  considering  similarities 
between  U.S.  and  Canadian  government 
securities  markets  and  the  Commission's 
equal  treatment  of  Canadian  and  U.S. 
government  securities  under  its  net 
capital  rule.  Canadian  government 
securities  deposited  for  margin  purposes 
will  be  valued  daily.  The  Commission 
believes  such  valuation  is  appropriate  to 
account  for  daily  fluctuations  in  the 
U.S./Canadian  dollar  exchange  rate. 

OCC  would  liquidate  Canadian 
government  securities  much  the  same   ' 
way  it  liquidates  U.S.  government 
securities.  Because  the  secondary 
market  for  Canadian  government 
securities  is  highly  liquid,  OCC  should 
be  able  to  convert  diose  securities  to 
cash  promptiy  and  without  difficulty. 
The  percentage  of  Canadian  government 
securities  held  by  U.S.  investors 
indicates  a  willingness  on  their  part  to 
purchase  those  securities,  thereby 
facilitating  liquidation.  If  OCC  was 
unable  to  liquidate  Canadian 
government  promptly,  it  could  borrow 
cash  from  its  lead  bank  and  post  the 
Canadian  government  securities  as 
collateral  for  the  loan. 

IV.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed  nde 
change  is  consistent  with  the  Act  and,  in 
particular,  with  section  17 A.  The 
Commission  believes  the  proposal  is 
designed  to  facilitate  U.S.  and  Canadian 
member  participation  in  OCC  and 
assure  the  safeguarding  of  securities  and 
funds  in  OCCs  custody  or  control. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)  of  the  Act  that  the 
proposed  rule  change  (SR-OC&-87-17) 
be,  and  hereby  is,  approved. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jooathan  G.  Kalx. 

Secretary. 
April  22, 198& 

[FR  Doc.  8&-M1S  Filed  4-27-88;  8:45  am] 

MLUNQ  CODE  MIO-OVM 

IRelease  No.  34-25611;  FHe  Na  SR-PSE- 
•7-28)1 

Seif-Reguiatory  Organizationt;  Pacific 
Stock  Exchange,  Inc;  Order  Approving 
Proposed  Rule  Change 

On  October  16, 1987.  Uie  Pacific  Stock 
Exchanges,  Inc.  ("PSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission 
("Commissioner"),  pursuant  to  section 
19(b)(1)  under  the  Securities  Exchange 
Act  of  1934  ("Act"),  '  and  Rule  19b-4 
thereunder,*  a  proposed  rule  change  to 
implement  a  two  year  options  trading 
crowd  performance  evaluation  pilot 
program. 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
25127  (November  16. 1987),  52  FR  44662 
(November  20, 1987).  No  comments  were 
received  on  the  proposed  rule  change. 

The  Exchange  proposes  to  amend 
Section  B  of  the  Option  Floor  Procedure 
Advices  to  add  a  new  Advice  B-13 
("Evaluation  of  Options  Trading  Crowd 
Performance")  to  provide  for  a  two  year 
pilot  program  during  which  the  Options 
Listings  Committee  ("Committee") 
periodically  will  conduct  evaluations  of 
options  trading  crowds  to  determine 
whether  they  have  fulfilled  performance 
standards  relating  to  quality  of  maricets, 
competition  among  market  makers, 
observance  of  ethical  standards,  and 
administrative  factors.'  The  Committee 


•  15  U.S.C.  78s(b)(l)  (1982). 
»  17  CFR  240.19b-4  (1987). 

*  This  proposal  provides  a  procedure  for 
evaluation  of  trading  crowds  as  a  whole.  Trading 
crowds  are  located  at  various  trading  stations  on 
the  Exchange  floor  at  which  listed  options  classes 
are  grouped.  A  trading  station  is  a  physically 
discrete  portion  of  a  trading  post,  where  the  display 
screens  for  the  group  of  options  classes  are  located 
and  all  transactions  in  such  options  classes  are 
effected. 

In  the  FSB's  competitive  market-maker  system, 
market-makers  are  appointed  to  make  markets  in 
classes  of  options  contracts,  and  generally  become 
regular  participants  in  particular  trading  crowds 
where  certain  groups  of  their  appointed  options 
classes  are  located.  In  the  PSE's  view, 
differentiation  among  individual  members  of  a 
crowd  is  usually  neither  practical  nor  useful. 
Therefore,  the  Exchange  believes  it  is  appropriate  to 
evaluate  the  performance  of  trading  crowds  as  a 
whole  and  to  take  remedial  measures  if 
performance  of  a  particular  trading  crowd  does  not 
meet  a  minimum  standards. 

On  January  16, 1967,  the  Commission  approved  a 
proposed  rule  change  submitted  by  the  Chicago 


may  consider  any  relevant  information, 
including  such  factors  and  data  as  the 
results  of  a  trading  crowd  evaluation 
questionnaire,  trading  data,  reports  filed 
with  die  Exchange  [i.e..  Order  Book 
Official  Unusual  Activity  Reports),  and 
the  regulatory  history  of  the  members  in 
the  crowd.* 

The  Advice  provides  that  a  trading 
crowd  evaluation  will  be  conducted 
every  three  months.  The  Committee 
plans  to  distribute  trading  crowd 
evaluation  questionnaires  to  every 
member  firm  on  the  floor  that  has  at 
least  one  broker  in  a  trading  crowd  and 
that  receives  order  flow  from  outside  the 
floor.  Floor  brokers  approved  by  the 
Committee  will  complete  the  trading 
<at)wd  evaluation  questionnaires,  llie 
questionnaires  that  will  be  used  have  a 
series  of  questions  with  numerical 
ratings.'  The  total  of  the  numerical 
ratings  is  the  evaluation  score  for  each 
trading  crowd.  Trading  crowds  rated  in 
the  bottom  10%  of  the  aggregate  results 
of  overall  evaluation  scores  will  be 
presumptively  deemed  to  have  failed  to 
meet  minimum  performance  standards. 
The  Committee  may  also  presiune  a 
trading  crowd's  failure  to  meet  minimum 
performance  standards  by  considering, 
in  conjunction  with  the  trading  crowd's 
evaluation  score,  such  factors  and  data 
as  reports  filed  with  the  Exchange  and 
the  regulatory  history  of  the  members  of 
the  crowd." 

The  Committee  may  call  an  informal 
meeting  with  a  trading  crowd  for  a 
failure  to  meet  minimum  performance 
standards,  for  the  purpose  of  discussing 
the  presumptive  failure  and  exploring 
possible  remedies  that  will  result  in 
improved  market-maker  performance. 
To  ensure  that  such  informal  meetings 
encourage  free  and  open  discussion,  and 
to  avoid  an  adversarial  contest  the 
Advice  specifies  that  such  meetings  will 
not  be  transcribed  and  that,  ordinarily, 
counsel  will  not  participate. 

The  Committee  may  also  conduct  a 
formal  hearing  with  a  trading  crowd  that 
has  presumptively  failed  to  meet 
minimum  performance  standards.  At 


Board  Options  Exchange  that  implemented  a  similar 
two  year  trading  crowd  evaluation  pilot  program 
(Securities  Exchange  Act  Release  No.  24008,  52  FR 
3072). 

*  The  proposed  rule  change  originally  contained  a 
factor  of  periodic  floor  broker  meetings  to  rank 
individual  crowds,  but  this  factor  subsequently  was 
deleted  by  the  Exchange  as  unnecessary  in  light  of 
the  trading  crowd  evaluation  questionnaire.  Letter 
from  Craig  Carberry,  Director,  Options  Compliance. 
PSE.  to  Mary  Revell.  Division  of  Market  Regulation, 
Securities  and  Exchange  Commission,  dated  March 
18.1966. 

*  The  PSE's  questionnaire  is  substantially  similar 
to  the  questionnaire  used  by  the  CBOE  In  its  trading 
crowd  evaluation  program. 

*  A  discussed  below,  the  trading  crowd  will  have 
the  opportunity  to  rebut  the  presumption. 


this  formal  hearing,  rights  of 
confrontation  and  rights  to  counsel  will 
apply.  When  a  trading  crowd  is  found  to 
have  failed  to  meet  minimum  standards 
of  performance,  the  trading  crowd  will 
be  provided  written  notice  and  an 
opportunity  to  present  information  in 
rebuttal.  A  verbatim  record  of  the 
proceedings  will  be  kept.  The  trading 
crowd  and  the  Committee  will  have  the 
right  to  present  one  or  more  technical 
consultants  at  the  hearing  who  can 
discuss  trading  techniques  and 
procedures  and  the  proper  performance 
of  a  trading  crowd's  responsibilities. 
Based  on  the  information  adduced  at  the 
hearing,  the  Committee  will  have  the 
authority  to  take  action  against  a 
trading  crowd  or  individual  market 
makers  in  the  crowd,  such  as  a 
restriction  on  the  allocation  of  new 
options  classes  or  a  reallocation  of 
options  classes.'' 

If  any  remedial  measures  are  taken, 
the  Committee  will  issue  written 
findings  supporting  its  determination, 
and  a^ected  members  may  seek  review 
by  the  PSE  Board  of  Governors 
("Board").  The  Board's  review,  however, 
will  be  Umited  to  matters  presented  to 
the  Committee  or  contained  in  the 
written  notification. 

The  Committee  believes  that  the  rule 
change  should  further  the  PSE's  ability 
to  ensure  liquid  and  continuous  markets 
for  options  traded  on  its  floor  by 
permitting  it  to  enforce  more  effectively 
the  affirmative  and  negative  obligations 
imposed  on  PSE  market-makers."  In 
particular,  responses  to  the  trading 
crowd  evaluation  questionnarie  will 
enable  the  PSE  to  determine  whether 
market-makers  are  making  continuous, 
two-sided  markets  in  all  option  series 
for  each  option  class  located  at  a  trading 
station  and  whether  deep  and  liquid 
markets  are  provided  as  a  result  of 
competition  among  market-makers. 


'  Currently.  PSE  Rule  VI,  section  75  permits  the 
Options  Appointment  Committee  to  suspend  or 
terminate  a  market-maker's  appointment  to  e 
particular  options  class.  The  Options  Appointment 
Committee  also  selects  the  location  where  options 
classes  are  to  be  traded.  Under  the  proposed  rule 
change,  these  powers  will  be  available  to  the 
Committee,  as  appropriate,  to  remedy  deficient 
trading  crowd  performance.  In  this  regard,  the 
Commission  notes  that  it  previously  has  stated  that 
it  does  not  believe  that  programs  to  evaluate  and 
improve  market-maker  performance  would 
constitute  disciplinary  proceedings  against  a 
member  or  limitation  on  access  to  services  offered 
by  an  exchange  under  section  19(d)  of  the  Act.  See 
In  re  James  H.  Niehoff  &  Co..  SEC  Order  Denying 
Request  to  Stay  Action  of  the  Midwest  Stock 
Exchange,  File  No.  3-«757  (November  20, 1986).  See 
also  Securities  Exchange  Act  Release  No.  15827 
(May  15. 1979),  44  FR  29778  at  29781  nn.21  and  22. 

•  See  PSE  Rule  VL  Sec.  79. 
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The  Conunisstoa  also  believes  that  the 
Committee  review  and  board  appeal 
procedures  discussed  above  should 
ensure  that  any  action  taken  against  a 
trading  crowd  will  provide  adequate  due 
process  protection  for  individual 
market-makers.  The  initial  meeting 
provides  the  Exchange  and  the  trading 
crowd  the  benefit  of  a  flexible,  informal 
forum  in  which  to  focus  the  issues  and 
discuss  possible  solutions.  If  a  furtfae;, 
formal  hearing  is  required,  the  pilot 
provides  for  a  hearing  with  a  right  to 
counsel,  a  record  of  the  proceedings, 
and  a  right  to  review  by  application  to 
the  Board. 

Accordingly,  the  Commission  flnds 
that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  appHcable  to  a  national 
securities  exchange,  and,  in  particular, 
the  requirements  of  Section  6  •  and  the 
rules  and  regulations  thereunder.  In 
particalar,  the  proposal  is  consistent 
with  section  6(b)(5)  of  the  Act  in  that  by 
improving  the  PSFs  markets,  the  rule  is 
designed  to  facilitate  transactions  in 
securities  and  perfect  the  mechanism  of 
a  Cree  and  open  market.  Further,  the 
proposal  should  ensure  protection  of 
investors  and  serve  the  public  interest 
by  setting  minimum  standards  of 
maiket-maker  performance.  The 
Commission  l>elieves  that  implementing 
a  |m)gram  that  evaluates  trading  crowd 
performance  will  encourage  market 
makers  to  improve  their  performance. 
The  PSE's  program  is  substantially 
similar  to  the  CBOE  program,  which  has 
been  in  operation  for  over  a  year. 
Finally,  the  Commission  believes  that 
more  stringent,  formalized  market  maker 
standards  will  further  enhance  the 
integrity  of  the  options  markets  and 
contribute  to  investor  confidence  and 
protection. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.>o  that  Uie 
proposed  rule  change  is  approved  for  a 
two  year  pilot  period.  •  • 

For  the  Conmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  ••  i 

Dated-  April  22. 1988. 
Jonatlian  G.  Katz, 
Secretary. 

(PR  Doc.  88-9416  Filed  4-27-88;  8:45  am) 
BILLING  COOE  MIO-Ot-M 


*lSU.S.C.78f(liM2). 

'•  15  VS.C  78^bK2)  (19S2). 

>  >  The  CaBBtMOD  expects  that  at  the  condoaion 
of  the  two  year  pilot  the  PSE  tbould  be  able  to 
evalsate  the  pilot  and  suixnit  a  rule  change  with 
any  a|>prophate  inodificationi  for  final  approval. 

"  tTCFR  20a3O-3(aK12)  (1987). 


[RataM*  Na  34-2SS0C;  FHs  Nol  9A-PM(- 
88-11] 

Ortf  negutHocy  Onganhtatlone 


PhMl8l|iWa  Stoch  Eacchanga,  Inc. 
FWating  to  Mmary  laaues  ofiPACE 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Excliange  Act  of  1934  ("Act"). 
15  U.SJC.  78s(b)(l).  notice  is  hereby 
given  that  on  March  25. 1988.  the 
Philadelphia  Stock  Exchange,  Inc. 
("PWx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  proposed  rule  change  as 
described  in  Items  L IL  and  III  below, 
which  Items  have  been  prepared  by  die 
self-regulatory  organization.  Hie 
Commissioa  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regal^ory  OtganizatioD's 
StaftBOMBt  of  the  Tenns  of  Substance  of 
the  Proposed  Ktde  Change 

The  Philadelphia  Stock  Exchange.  Inc. 
pursuant  to  Rule  19lb-A  of  the  Act 
submits  this  proposed  rule  change 
permitting  any  orders  in  securities  with 
primary  listings  on  the  Phbc  to  be 
received  by  die  specialist  over  the 
Philadelphia  Stock  Exchange  Automated 
Communication  and  Execution  System 
("PACE")  on  an  order  delivery  system 
basis  for  manual  execution. 

The  folloiving  constitutes  the  full  text 
of  the  proposed  rule  change  (additions 
are  italicized) 

Rules  (A  Board  of  Governors 


Rule  229.. 


No  Change 


Supplementary  Material 

.Ol-.IS No  Change 


.16  For  securities  in  which  the 
Exchange  is  the  primary  market,  the 
specialist  in  that  security  may  receive 
orders  over  the  PACE  system  but  such 
orders  will  not  be  subject  to  the 
automatic  execution  parameters  set 
forth  in  this  rule. 

II.  Self-Regulatoiy  Organization's 
Statement  Regarding  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatoty  oiganization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 


The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  die 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statements  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

PACE  currentiy  provides  to  Phbc 
member  oiganizations  a  cost  efficient 
competitive  order  delivery  and 
execution  system  for  public  customer 
orders.  At  the  present  time,  orders  in 
securities  which  are  primary  listings  on 
the  Phlx  are  not  eligible  to  be  routed 
over  PACE.  These  orders  are  now 
received  by  the  specialist  or  by  a  broker 
via  telephone  line  or  private  wire.  As  a 
service  to  our  members.  Phlx  proposes 
to  make  PACE  available  as  an  order 
delivery  system  for  primary  issue 
orders.  For  purposes  of  this  rule.  Phlx 
"primary"  issues  would  be  deemed  to 
include  any  securities  traded  solely  on 
Phlx  or  any  securities  traded  on  Phlx 
that  are  listed  on  another  regional 
exchange  or  on  NASDAQ  but  diat  are 
not  listed  on  the  mSE  or  Amex. 
whether  these  securities  are  listed  on 
Phlx  or  traded  on  Phlx  pursuant  to 
unlisted  trading  privileges. 

Participation  by  specialists  and  their 
customers  will  be  voluntary  like  PACE 
is  for  issues  in  which  the  New  York  or 
American  Stock  Exdiange  is  the  primary 
market.  Under  the  proposal,  a  specialist 
may  elect  to  place  the  Wilx  primary 
issue  on  PACE  and  member  firms  may 
elect  to  route  orders  in  diat  issue  to  the 
Exchange  for  execution  over  PACE.  This 
service,  however,  vtnll  only  include  order 
delivery.  The  orders  will  not  be  eligible 
for  automatic  execution.  This  new 
service  is  simply  a  convenience  to  give 
member  firms  and  specialists  an 
alternative  method  of  delivering  and 
receiving  order  flow.  Executions  of 
primary  issue  orders  will  continue  to  be 
made  manually. 

The  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the  Act 
in  that  it  will  facihtate  transactions  in 
securities  and  remove  impediments  to, 
and  perfect  the  mechanism  of,  a  free  and 
open  market  and  a  national  market 
system;  and  it  will  protect  investors  and 
be  in  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 


proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  comments  on  this  proposed  rule 
change  have  been  solicited  or  received. 

m.  Date  of  Effectiveness  of  die 
Proposed  Rule  Change  and  liming  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  Phlx  consents,  the 
Commission  will:  (A)  By  order  approve 
such  proposed  rule  change,  or,  (B) 
institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifdi  Stieet.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  inm  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifdi  Stieet.  NW..  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  within  May  19. 1988. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  April  21, 198& 

Jonathan  G.  Katx. 

Secretary. 

(FR  Doc.  88-4417  Filed  4-27-88;  8:45  am) 

BtLLMa  COOC  MKHII-II 


Self*Regulatory  Organizations; 
AppHcations  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exdiange,  Inc. 

April  22, 1988. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 
Alliance  Capital  Management.  LP 

Units  (File  No.  7-3248) 
Plains  Petroleum  Company 

Common  Stock,  $.01  Par  Value  (File 
No.  7-3249) 
Standard  Commercial  Corporation 

Common  Stock,  $.20  Par  Value  (File 
No.  7-3250) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  13, 1988, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifdi  Sti^et  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

(onatlian  G.  Katz. 

Secretary. 

[FR  Doc  88-9456  Filed  4-27-88;  8:45  am] 

BHJJNQ  CODE  SOM-OI-M 


(Release  No.  34-25613;  FNe  No.  SR-NASO- 
87-31] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change 

The  National  Association  of  Securities 
Dealers.  Inc.  ("NASD")  submitted  on 
August  21. 1987,  a  proposed  rule  change 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19b-4  thereunder  to  amend 


Part  II,  section  1(c)(7)  of  Schedule  D  to 
the  NASD  By-Laws  to  provide  for  the 
inclusion  of  put  warrants  in  the 
NASDAQ  System.* 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
25427,  March  9, 1988)  and  by  publication 
in  the  Federal  Register  (53  FR  8534, 
March  15. 1988).  No  comments  were 
received  with  respect  to  the  proposed 
rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  the  NASD  and.  in 
particular,  the  requirements  of  section 
15A  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  die  Act.  diat  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority.  17  CFR  20O.3O-3(a}(12). 

Dated:  April  22, 1988. 
Jonathan  G.  Katz. 
Secretary. 
[FR  Doc  86-9454  Filed  4-27-88;  8:45  am] 

BHJJNQ  CODE  WKMIt-M 


[Releass  Na  34-25612;  FNe  No.  SR-NASO- 
88-4] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Ctiange 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  submitted  on 
February  8. 1988,  a  proposed  rule  change 
pursuant  to  section  19(b)(1)  of  the 
Seciunties  Exchange  Act  of  1934  ("Act") 
and  Rule  19b-4  thereunder.  The 
proposal  amends  Article  III,  section 
35(d)(2)(D)  of  die  NASD  Rules  of  Fair 
Practice  to  limit  application  of  the  rule 
on  testimonial  advertisements  to 
testimonials  concerning  the  quality  of  a 
member's  investment  advice  and  to 


>  The  Conunission'a  Division  of  Market 
Regulation  takes  the  position  that  under  certain 
circumstances  the  issuance  of  put  warrants  granting 
holders  the  right  to  sell  to  the  issuing  company  a 
specified  number  of  shares  of  the  company's 
common  stock  at  a  specified  price  until  a  specified 
period  of  time  nuy  constitute  an  issuer  tender  offer. 
Accordingly,  the  application  of  Rule  13e-4  and 
related  Schedule  13E-4  under  the  Act.  17  CFR 
240.13e-4.  must  be  considered  at  the  time  that  put 
warrants  are  issued  so  that  such  holders  are 
provided  with  the  information  required  by,  and  the 
protections  of.  the  issuer  tender  offer  rules. 
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require  disclosure  of  compensation  paid 
to  the  person  making  a  testimonial  only 
if  it  is  more  than  a  nominal  amount 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
25474,  March  16, 1988)  and  by 
publication  in  the  Federal  Register  (53 
FR  9389,  March  22, 1988).  No  comments 
were  received  with  respect  to  the 
proposed  rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder     i 
applicable  to  the  NASD  and,  in       | 
particular,  the  requirements  of  section 
15A  and  the  rules  and  regulations 
thereunder. 

//  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  proposed  rale  change 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authonty.  17  CFR  20OJO-3(a)(12). 

Dated:  April  22. 1968. 
Jonathan  G.  Katz, 
Secretary. 
{FR  Doc.  88-9455  Filed  4-27-88;  8:45  am 

BIUJNG  COOC  MIO-OI-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privieges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Inc. 

April  22. 1968.  I 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Wm.  Wrigley  Jr.  Company 
Common  Stock.  No  Par  Vahie  (File 
No.  7-3241) 
Imperial  Corporation  of  America 
Common  Stock,  $1.00  Par  Value  (File 
Na  7-3242)  I 

PHM  Corporation  ' 

Conunon  Stock,  $0.01  Par  Value  (File 
No.  7-3243)  I 

Crompton  &  Knowles  Corporation  | 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-3244) 
Catalyst  Energy  Corporation 
Common  Stock,  $0.10  Par  Value  (File 
No.  7-3245) 
AMREP  Corporation  (New) 
Common  Stock,  $0.10  Par  Value  (File 
No.  7-3246) 


Tenneco,  Inc.  (New  Holding  Company) 
Common  Stock.  $5.00  Par  Value  (File 

No.  7-3247) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  13, 1988, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it.  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  88-0457  Filed  4-27-88;  8:45  am] 

BltUNQ  CODE  M10-01-II 


SMALL  BUSINESS  ADMINISTRATION 

Region  IX  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
Administration,  Region  K  Advisory 
Council,  located  in  the  geographical  area 
of  Fresno,  California,  will  hold  a  public 
meeting  at  9:00  a.m,  on  Wednesday. 
May  25, 1988,  at  the  Fresno  District 
Office.  2202  Monterey  Street.  Suite  108. 
Fresno,  California,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Mr.  Peter  J.  Bergin,  District  Director,  U.S. 
Small  Business  Administration,  2202 
Monterey  Street,  Suite  108,  Fresno, 
California  93721,  (209)  487-5791. 
Jean  M.  Nowak, 
Director,  Office  of  Advisory  Councils. 

April  2a  issa 

[FR  Doc.  88-9399  Piled  4-27-88;  8:45  am] 
SIUJNG  COOC  MnS-01-M 


Region  X  Advisory  Council;  PutiOc 
Meeting 

The  U.S.  Small  Business 
Administration,  Region  X  Advisory 


Coandl.  located  in  die  geographical  area 
of  Boise.  Idaho,  will  hold  a  public 
meeting  at  9:30  a.m.  on  Tuesday,  May  3. 
1988,  at  the  Peppertree  Restaurant,  888 
North  Holes,  Idaho  Falls,  Idaho,  to 
discuss  such  matters  as  may  be 
presented  by  members,  sta^  of  the  U.S. 
Small  Business  Administration,  or 
others  present 

For  further  information,  write  or  call 
Joseph  G.  Kaeppner,  District  Director, 
U.S.  Small  Business  Administration, 
1020  Main,  Suite  290,  Boise,  Idaho— (208) 
334-9641. 
Joan  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 
April  20, 1968. 
[FR  Doc.  88-9400  Filed  4-27-88:  8:45  am] 

BHJJNa  CQOe  M2S-0I-H 


Region  Vlll  Advisory  Coundl;  PutiUc 
Meeting 

The  U.S.  Small  Business 
Administration,  Region  VIII  Advisory 
Coimcil,  located  in  the  geographical  area 
of  Salt  Lake  City,  Utah,  will  hold  a 
public  meeting  at  10:00  a.m.  on  Tuesday, 
May  3, 1988,  at  the  Little  America  Hotel, 
500  South  Main  Street,  Salt  Lake  City, 
Utah,  to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Busitiess  Administration,  or 
others  present. 

For  furdier  information,  write  or  call 
R.  Kent  Moon,  District  Director,  U.S. 
Small  Business  Administration,  125 
South  State  Street,  Salt  Lake  City,  Utah 
84138,  (804)  524-5804. 
Jean  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 
April  2a  1988. 
(FR  Doc  88-9401  Filed  4-27-88;  &4S  am] 

BtLUNG  COK  M2S-01-M 


IPublic  Notk:*  CM-8/87] 

U.S  Organization  for  tfte  International 
Telegraph  and  Telephone  Consultative 
Conmilliee  (CCfTT),  Integrated 
Servicee  Digital  Networt  (ISDN)  and 
Study  Group  C;  Meeting 

The  Department  of  State  announces 
that  the  Integrated  Service  Digital 
Network  (ISDN)  Joint  Working  Party 
and  Study  Group  C  of  the  \3S. 
Organization  for  the  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  wrill  meet  on  May 
19, 1988,  Room  1912.  Department  of 
State,  2201  C  Street  NW.,  Washington, 
DC.  The  meeting  will  begin  at  9:30  a.m. 

The  agenda  for  the  meetiiig  is  as 
follows: 


1.  Approval  of  Minutes  of  April  21, 
1988.  meeting. 

2.  Consideration  of  Contributions  in 
Preparation  for  the  Meeting  of  CCITT 
Study  Group  XVIU,  June  6-17. 1988, 
Gevena. 

3.  Consideration  of  Nominations  for 
U.S.  delegation  to  CCITT  Shidy  Group 
XVIII  meeting. 

4.  Other  business. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  enntrance  to 
the  Department  of  State  building  is 
controlled  and  entry  will  be  facilitated  if 
arrangements  are  made  in  advance  of 
the  meeting.  Prior  to  the  meeting, 
persons  who  plan  to  attend  should  so 
advise  the  office  of  Mr.  Earl  Barbely. 
State  Department.  Washington,  DQ 
telephone  (202)  653-6102.  All  attendees 
must  use  the  C  street  entrance  to  the 
building. 
April  8, 1988. 
Earl  &  Barbely. 

Director.  Office  of  Technical  Standards  and 
Development;  Chairman,  US.  CCITT 
National  Committee. 
(FR  Doc  88-9334  Filed  4-27-88:  8:45  am] 
BNJJNa  CODE  4710-07-M 

[PuMc  Notics  CM-a/11S8] 

U.S.  Organization  for  the  Intemational 
Telegraph  and  Telephone  ConsuHathre 
Committee  (CCITT).  National 
Committee;  Meeting 

The  Department  of  State  announces 
that  the  National  Committee  of  the  U.S. 
Organization  for  the  Intemational 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  will  meet  on  May 
25, 1988  in  Room  1912,  Department  of 
State,  2201  C  Street,  NW.,  Washington. 
DC^The  meeting  will  begin  at  9:30  ajn. 
and  is  scheduled  for  the  entire  day. 

The  National  Committee  assists  in  the 
resolution  of  administrative/procedural 
problems  pertaining  to  U.S.  CCITT 
activities;  provides  advice  on  matters  of 
policy  and  positions  in  the  preparation 
for  CCITT  Plenary  Assemblies  and 
meetings  of  the  Intemational  Study 
Groups;  provides  advice  and 
recommendations  in  regard  to  the  work 
of  the  U.S.  CCITT  Study  Groups;  and 
reconunends  the  disposition  of  proposed 
U.S.  contributions  to  the  intemational 
CCrrr  which  are  submitted  to  the 
Committee  for  consideration. 

The  purpose  of  the  meeting  is  to: 

1.  Provide  a  briefing  of  thie  results  of 
final  meetings  of  CCITT  Study  Groups 
held  to  date. 


2.  Continue  preparatory  activities  for 
CCITT  Plenary  Assembly,  and  in 
particular  receive  reports  of  the  Ad-hoc 
groups  assigned  to  review  positions  in 
the  proposed  texts  of  questions  for  the 
next  Plenary  Period,  and  candidates  for 
leadership  positions. 

3.  Continue  preparatory  activities  for 
World  Administrative  Telegraph  and 
Telephone  Conference,  Melboume 
November  28-December  9, 198a 

4.  Continue  preparatory  activities  for 
the  ITU  Plenipotentiary  Conference,  23 
May-29  June,  1989,  Nice  France. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  Public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facilitated  if 
arrangements  are  made  in  advance  of 
the  meeting.  Prior  to  the  meeting, 
persons  who  plan  to  attend  should  so 
advise  the  office  of  Mr.  Earl  Barbely, 
State  Department,  Washington,  DC; 
telephone  (202)  653-6102.  All  attendees 
must  use  the  C  Street  entrance  to  the 
building. 

Date:  April  IB.  1988. 
Earl  S.  Barbely, 

Director.  Office  of  Technical  Standards  and 
Development;  Chairman,  U.S.  CCITT 
National  Committee. 
[FR  Doc.  88-8335  Filed  4-27-68;  8:45  am] 

BRUNO  COOC  4710-07-M 


(PutoNc  Notios  CM-4/1190] 

Shipping  Coordinating  Committee, 
Subcommittee  on  Safety  of  Life  at  Sea 
Working  Group  on  Bulk  Chemicals; 
Meeting 

The  Working  Group  on  Bulk 
Chemicals  of  the  Subcommittee  on 
Safety  of  Ufe  at  Sea  (SOLAS)  will 
conduct  an  open  meeting  on  May  18, 
1988  at  9:30  a.m.  in  Room  1303  at  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  Washington,  DC. 

The  purpose  of  this  meeting  will  be  a 
general  review  of  all  agenda  items  for 
the  eighteenth  session  of  the 
Intemational  Maritime  Organization 
(IMO)  Subcommittee  on  Bulk  Chemicals 
scheduled  for  May  23-27, 1988. 

The  agenda  for  this  meeting  includes 
the  following  items: 
—Interpretations  of  MARPOL  73/78, 

Annex  II 
— ^Evaluation  of  chemicals  shipped  in 

bulk 
— Venting  requirements  for  chemical 

tankers 
— Guidelines  for  the  carriage  of  bulk 

chemicals  on  offshore  support  vessels 


Members  of  the  public  may  attend  up 
to  the  seating  capacity  of  the  room. 

For  further  information,  contact  Mr. 
Frits  Wybenga,  U.S.  Coast  Guard 
Headquarters  (G-MTH-1),  2100  Second 
Street  SW.,  Washington,  DC  20593-0001, 
telephone  (202)  267-1217. 

Date:  April  19, 1988. 
Richard  C.  Sdsaois, 

Chairman,  Shipping  Coordinating  Committee. 
[FR  Doc  88-9336  Filed  4-27-88;  8:45  am] 
SILUNQ  CODE  47ie-e7-H 


( PubHc  Notic*  CM-a/ 1 1861 

Shipping  Coordinating  Committee; 
Meeting 

The  Shipping  Coordinating  Committee 
will  conduct  an  open  meeting  on  3  May 
1988  at  0930  in  Room  6319  of  U.S.  Coast 
Guard  Headquarters,  2100  Second 
Street,  SW.,  Washington,  DC.  The 
purpose  of  the  meeting  is  to  consider 
U.S.  positions  for  the  4th  Session  of  the 
Intemational  Maritime  Organization 
(IMO)/United  Nations  Conference  on 
Trade  and  Development  (UNCTAD) 
Joint  Intergovernmental  Group  of 
Experts  (JIGE)  on  Maritime  Liens  and 
Mortgages  and  Related  Subjects 
scheduled  to  be  held  in  London  from  16- 
20  May  1988. 

The  JIGE  was  estabUshed  by  IMO  and 
UNCTAD  pursuant  to  the 
recommendation  contained  in 
Resolution  6  of  the  11th  Session  of  the 
UNCTAD  Working  Group  on 
Intemational  Shipping  Legislation.  As 
endorsed  by  the  Council  of  IMO  and  the 
UNCTAD  Trade  and  Development 
Board,  the  proposal  called  for  meeting 
alternately  in  Geneva  and  London 
during  scheduled  meeting  times  of  the 
IMO  Legal  Committee  and  the  UNCTAD 
Working  Group  on  Intemational 
Shipping  Legislation. 

The  JIGE  is  tasked  with  conducting  a 
broad  examination  of  the  subject  of 
maritime  liens  and  mortgages,  with 
consideration  to  be  given  to: 

1.  The  revision  of  the  various  maritime 
liens  and  mortgages  Conventions; 

2.  The  preparation  of  model  laws  or 
guidelines  on  maritime  liens,  mortgages 
and  related  enforcement  procedures, 
such  as  arrests;  and 

3.  The  feasibility  of  an  intemational 
registry  of  maritime  liens  and  mortgages. 

IMO  and  UNCTAD  have  identified  the 
following  major  objectives  as  deserving 
of  priority  consideration  in  any 
investigations  regarding  possible 
intemational  action  on  maritime  liens 
and  mortgages: 
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1.  To  encourage  ship  financing  by 
affording  appropriate  protection  to 
persons  providing  finance; 

2.  To  afford  protection  in  respect  of 
settled  claims; 

3.  To  encourage  the  provision  of 
services  to  ships; 

4.  To  protection  the  ship  against 
multiple  actions;  and 

5.  To  minimize  the  potential 
encumbrances  to  ship  operation. 

The  JIGE  held  its  1st  Session  in 
Geneva  on  1-12  December  1986.  The 
principal  outcome  of  the  meeting  was 
the  adoption  of  joint  procedural  rules; 
the  substantive  work  undertaken  was  an 
exploratory  discussion  of  the  major 
issues  and  objectives  noted  above.  This 
discussion  revealed  strong  interest  in 
studying  the  present  international 
framework  and  considering  substantial 
revisions  that  would  both  promote 
uniformity  and  favor  the  mortgagee.  As 
a  preliminary  matter,  a  number  of 
participants  questioned  the  nature  and 
extent  of  the  preceived  need  to  improve 
the  availability  of  vessel  financing. 

The  2nd  Session  of  the  JIGE  was  held 
in  London  from  11-15  May  1987.  The 
JIGE  participants  adopted  the  1967 
Brussels  Convention  on  Maritime  Liens 
and  Mortgages  as  the  preliminary 
discussion  text  and  prepared  a  new 
convention  draft.  The  provisions  of  the 
tentative  draft  reflect  the  consensus 
view  that  the  number  and  scope  of  the 
maritime  liens  preferred  to  the  mortgage 
should  be  curtailed  in  order  to  enhance 
the  ship  mortgagee's  security. 

The  JIGE  met  for  its  3rd  Session  in 
Geneva  during  the  period  from  30 
November-11  December  1987. 
Substantive  work  focused  on  the 
tentative  convention  draft  as  revised 
during  the  intersessional  on  the  basis  of 
the  deliberations  at  the  2nd  Session. 
Although  significant  differences    , 
emerged  concerning  specific         I 
approaches,  there  was  considerable 
support  for  additional  revisions 
intended  to  improve  the  mortgagee's 
position  still  further.  However,  there 
was  some  limited  support  for  the 
establishment  of  a  short  list  (which 
might  include  ship  supplier  liens)  of  non- 
preferred  maritime  liens  entitled  to 
international  recognition  if  created  by 
domestic  law. 

As  noted  above  the  4th  Session  is 
scheduled  for  16-20  May  1988.  It  is 
expected  that  the  key  issues  will  include 
maritime  liens/rights  of  retention, 
registration/deregistration,  forced  sales, 
and  scope  of  application.  The 
implications  of  existing  bareboat  charter 
registration  practice  will  also  receive 
particular  attention.  Finally,  there  will 
be  an  exploratory  discussion  of  vessel 
arrest  and  related  subjects  in  order  to 


plan  for  the  5th  Session  scheduled  for 
December  1988  in  Geneva. 

Members  of  the  public  are  invited  to 
attend  the  Shipping  Coordinating 
Committee  meeting,  up  to  the  seating 
capacity  of  the  room. 

After  a  brief  report  on  the  3rd  Session 
of  the  JIGE,  the  balance  of  the  agenda 
for  the  3  May  1988  pubUc  meeting  will 
involve  discussion  of  the  key  issues  for 
the  4th  Session.  For  further  information 
pertaining  to  the  issues  to  be  discussed 
or  the  progress  of  JIGE  work  to  date, 
contact  either  Captain  Frederick  F. 
Burgess,  Jr.,  or  Lieutenant  Commander 
Frederick  M.  Rosa,  Jr.,  U.S.  Coast  Guard 
(G-LMI),  Washington,  DC  20593. 
telephone  (202)  267-1527. 

Date:  April  12. 1968. 
Richard  C  Sdaaoct, 

Chairman,  Shipping  Coordinating  Committee. 
[FR  Doc.  88-9337  Filed  4-27-88;  8:45  am] 

MUMQ  COW  4T10^r7-ll 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Mason  County,  KY  and  Brown  County, 
OH 

AOENCV:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  bridge  project 
in  Mason  County,  Kentucky/Brown 
County.  Ohio. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Johnson,  Division 
Administrator,  FHWA,  330  W. 
Broadway,  P.O.  Box  536,  Frankfort 
Kentucky  40602-0536.  Kione  (502)  227- 
7321;  FTS  352-5468  of  Mr.  G.F.  Hughes, 
Jr.,  Director,  Division  of  Environmental 
Analysis,  Kentucky  Transportation 
Cabinet,  419  Aim  Street,  Frankfort 
Kentucky  40622.  Phone  (502)  564-7250. 
SUPPIEMENTARY  INFORMATION:  The 
FHWA  in  cooperation  with  the 
Kentucky  Transportation  Cabinet  is 
preparing  an  environmental  impact 
statement  in  Mason  County,  Kentucky/ 
Brown  County,  Ohio.  The  proposed 
improvement  provides  for  the 
construction  of  a  bridge  over  the  Ohio 
River  between  the  cities  of  Maysville, 
Kentucky,  and  Aberdeen,  Ohio.  The 
bridge  is  needed  to  alleviate  heavy 
traffic  from  the  existing  Simon  Kenton 
Suspension  Bridge  and  would 


supplement  the  existing  bridge  by 
providing  an  alternative  crossing  of  the 
river.  The  bridge  will  be  two  lanes  with 
full  width  emergency  lanes.  The  study 
area  is  fivm  Ripley,  Ohio,  about  nine 
miles  downstream  fit>m  the  existing 
bridge  at  Maysville  to  Stuart  Power 
Plant  about  four  miles  upstream  from 
the  existing  bridge.  Within  that  area, 
nine  different  alignment  alternatives 
were  studied. 

Possible  alternatives  under 
consideration  include  the  (1)  do-nothing, 
(2)  project  postponement  and  (3)  three 
remaining  viable  alignment  alternatives. 
A  brief  description  of  these  alternatives 
follow: 

Alternative  Z  Alternative  2  begins  at 
the  AA  Highway  two  miles  west  of  the 
intersection  with  US  62/68.  The 
alignment  proceeds  generally 
northward,  crossing  KY  435,  the  South 
Fork  of  Lawrence  Creek  and  follows 
Beasley  Creek  to  the  River.  It  connects . 
in  Ohio  to  US  52  at  the  eastern  city 
limits  of  Ripley.  , 

Alternative  3.  Alternative  3  begins  at 
the  AA  Highway  two  miles  west  of  the 
intersection  with  US  62/68,  turns 
northeastward  to  follow  a  branch  of 
Lawrrence  Creek,  crosses  that  creek  east 
of  Moranburg,  ascends  Jersey  Ridge  to 
cross  Boone  Lane,  descends  the  north 
face  to  cross  over  KY  8,  the  railroad  and 
the  river  to  intersect  US  52  in  Ohio 
about  2  miles  west  of  Aberdeen. 

Alternative  5.  Alternative  5  begins  at 
US  62/68  at  the  bottom  of  the  hill  near 
the  intersection  of  KY  11.  It  is  elevated 
over  Limestone  Creek,  two  railroads, 
and  a  portion  of  Maysville,  then  across 
the  river  connecting  with  an  interchange 
to  US  52  in  Ohio. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal  Two  (2) 
interdisciplinary  team  meetings  have 
been  held.  In  addition,  public  meetings 
soliciting  project  input  and  a  formal 
pubUc  hearing  will  be  held  upon 
approval  of  the  DEIS.  Public  notice  will 
be  given  of  the  time  and  place  of  the 
meetings  and  hearing.  The  draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment  prior  to  the 
hearing.  A  formal  scoping  meeting  has 
been  held  with  representative  of  both 
cities  and  states. 

It  is  estimated  that  the  draft  EIS  will 
be  available  for  public  review  in  July 
1988. 


Issued  On:  April  21, 1988 

Robert  E.  |ohnsao, 

Division  Administration,  Frankfort, 
Kentucky. 

(FR  Doc.  88-9338  Filed  4-27-88;  8:45  am] 

BHJJNQ  CODE  4t10-22-M 


DEPARTMENT  OF  THE  TREASURY 

Rscal  Service 

(Dept  Cire.  570, 1987  Rev..  Supp.  No.  18] 

Surety  Companies  Acceptal>le  on 
Federal  Bonds;  Heart  of  America  Fire 
arid  Casualty  Co. 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  bonds  is 
hereby  issued  to  the  following  company 
under  sections  9304  and  9308,  Title  31,  of 
the  United  States  Code.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury 
Circular  570, 1987  Revision,  on  page 
24614  to  reflect  this  addition: 
Heart  of  America  Fire  and  Casualty 
Company.  Business  Address:  215 
West  Pershing  Road,  Kansas  City,  MO 
64108-2540.  Underwriting  Limitation 
/»/:  $382,000.  Surety  Licenses  c/:  AK, 
AZ,  IN,  lA,  KS,  MS,  MO,  NV.  UT. 
INCORPORATED  IN:  Missouri. 
Federal  Process  Agents  d/. 
Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  along 
as  the  companies  remain  qualified  (31 
CFR,  Part  223).  A  list  of  qualified 
companies  is  published  annually  as  of 
July  1  in  Tl*easury  Department  Circular 
570,  with  details  as  to  imderwriting 
hmitations,  areas  in  which  licensed  to 
transact  surety  business  and  other 
information. 

Copies  of  the  Circular  may  be 
obtained  from  the  Surety  Bond  Branch, 
TFinance  Division,  Financial 
Management  Service,  Department  of  the 
Treasury,  Washington,  DC  20227. 
telephone  (202)  287-3921. 
Mitchell  A.  Levioe, 
Assistant  Commissioner,  Comptroller, 
Financial  Management  Service. 

Dated:  April  22, 1988. 
(FR  Doc.  88-9375  Filed  4-27-88;  8:45  am] 

BNUNQ  COK  4S10-aS-« 

Internal  Revenue  Service 

Income  Taxes;  1989  Electronic  FHing 
Program:  Forms  1040, 1040A  and 
1040EZ  Returns 

AOCNCV:  Internal  Revenue  Service, 
Treasury. 
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ACTION:  Electronic  Filing  Program. 

SUMMARY:  In  1989  the  Internal  Revenue 
Service  plans  to  continue  the  program  to 
file  individual  income  tax  returns 
electronically.  Accepted  return 
preparers  will  be  permitted  to  transmit 
electronically,  their  clients'  individual 
income  tax  returns  for  198&  Most 
commonly  used  forms  and  schedules 
will  be  accepted. 

Electronic  returns  can  be  accepted 
from  preparers  in  48  districts.  Taxpayers 
in  all  48  districts  can  elect  to  have  their 
refunds  directly  deposited  in  their  bank, 
savings  and  loan,  or  credit  union 
account. 

Application  Dates:  Software  firms, 
service  bureaus,  transmitters  and 
communication  networks  must  file  an 
application  (Form  8633)  by  October  1, 
1988.  Preparers  who  intend  to  only 
prepare  returns  for  third  party 
transmission  must  file  by  November  IS, 
1988. 

Inquiries:  Interested  parties  should 
contact  the  Electronic  Filing  Coordinator 
(EFC)  for  information  after  May  23, 1988. 
Inquiries  can  be  made  by  either 
telephone  or  mail.  The  nationwide 
telephone  number  is  l'400-424-1040 
(ask  for  the  EFC).  Correspondence 
should  be  sent  to  the  Internal  Revenue 
Service  at  the  appropriate  address  listed 
below;  Attention  EFC: 
ADDRESSES: 

Alabama:  500  22nd  St.  South,  Stop  318, 

Birmingham,  AL  35233 
Alaska:  949  Est  36th  Avenue, 

Anchorage,  AK  99508 
Arizona:  2120  U.  Central  Ave,  Stop  6620 

PX,  Phoenix.  AZ  85004 
California: 

Laguna  Niguel,  2400  Avila  Rd.,  Laguna 

Niguel,  CA  92677 
Los  Angeles,  300  N.  Los  Angeles  St.,  Los 

Angeles,  CA  90012 
Sacramento,  P.O.  Box  2900  S.A.  5601, 

Sacramento,  CA  95812-2900 
San  Francisco,  450  Golden  Gate  Ave^ 

San  Francisco,  CA  94102 
San  Jose,  55  South  Market  St,  San  Jose, 

CA  95113 
Colorado:  1050  Seventeenth  St  Stop 

1000,  Denver,  CO  80265 
Cohnecticut:  135  High  St.  Stop  204, 

Hartford.  CT  06103 
Florida: 
Ft.  Lauderdale,  One  N.  University  Dr. 

BIdg.  B,  Ft.  Uuderdale,  FL  33324 
Jacksonville,  400  W.  Bay  St., 

Jacksonville,  FL  32202 
Idaho:  550  W.  Fort  St,  Boise,  ID  83724 
Illinois: 

Chicago,  230  S.  Dearborn  St,  Chicago,  IL 

60604 
Springfield,  320  W.  Washington  St. 

Room  702,  Springfield,  IL  62701 


Indiana:  575  N.  Pennsylvania  St., 

Indianapolis,  IN  46204 
Kentucky:  601  W.  Broadway  Stop  130, 

Louisville.  KY  40202 
Maine:  68  Sewall  St,  Augusta,  ME  04330 
Maryland:  31  Hopkins  Plaza,  Baltimore, 

MD  21201 
Massachusetts:  JFK  Federal  BIdg., 

Boston,  MA  02203 
Michigan:  2483  McNamara  BIdg.,  477 

Michigan  Ave.,  Detroit,  Ml  48226 
Montana:  301 S.  Paric  Ave  (Fed.  BIdg  2nd 

floor),  Helena.  MT  59626-0016 
Nebraska:  106  South  15th  St.,  Omaha, 

NE  68102 
Nevada:  300  Las  Vegas  Blvd.,  South,  Las 

Vegas,  NV  89101 
New  Hampshire:  60  Daniel  St., 

Portsmouth,  NH  03801 
New  York: 

Albany,  Les  O'Brien  Federal  BIdg, 

Clinton  Ave.  &  Nr.  Pearl  St.,  Albany, 

NY  12207 
Brooklyn,  35  Tillary  St,  Brooklyn,  NY 

11201 
Buffalo,  111  W.  Huron  St..  Buffalo.  NY 

14202 
Manhattan,  120  Church  St,  New  York. 

NY  10007 
North  Carolina:  320  Federal  Place, 

Greensboro,  NC  27401 
North  Dakota:  653  Second  Ave.,  N, 

Fargo,  ND  58102 
Ohio: 

Cincinnati,  550  Main  St  Room  1023, 

Cincinnati.  OH  45202 
Cleveland,  1240  E.  Ninth  St,  Cleveland, 

OH  44199 
Oregon:  1220  S.W.  Third  Ave..  Portland, 

OR  97204 
Rhode  Island:  380  Westminster  Mall, 

Providence,  Rl  02903 
South  Carolina:  1835  Assembly  St., 

Columbia,  SC  29201 
South  Dakota:  115  Fourth  Ave,  S.E., 

Aberdeen.  DS  57401 
Tennessee:  801  Broadway,  Nashville,  TN 

37203 
Texas: 
Austin,  300  E.  Eighth  St.,  Stop  1000  AUS, 

Austin.  TX  78701 
Dallas,  1100  Conunerce  St.,  MC6610 

DAL,  Dallas,  TX  75242 
Houston,  3223  Briarparic  Stop  1000  H-6P, 

Houston,  TX  77042 
Utah:  465  South  400  East  Salt  Lake  City, 

UT  84111 
Vermont:  11  Elmwood  Ave.,  Burlington, 

VT  05401 
Virginia:  400  N.  Eighth  St.,  Richmond, 

VA  23240 
Washington:  915  Second  Ave.,  Stop  66a 

Seattle.  WA  98174 
West  Virginia:  425  Juliana  St., 

Parkersburg,  WV  28101 
Wisconsin:  P.O.  Box  493,  Milwaukee,  WI 

53201 
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Wyoming:  308  W.  Twenty-First  St. 
Cheyenne.  WY  82001 

The  above  districts  represent  the 
following  states: 


Alabama 

Nevada 

Alaska 
Arkansas 

New  Hampshire 
New  York 

Arizona 

North  Carolina 

California 

North  Dakota 

Colorado 

Ohio 

Connecticut 
Florida 

Oregon 
Rhode  Island 

Idaho 

South  Carolina 

Illinois 

South  Dakota 

Indiana 

Tennessee 

Kentucky 
Maine 

Texas 
Utah 

Maryland 
Massachusetts 
Michigan 
Montana 

Vermont 
Washington 
West  Virginia 
Wijwoasin 

Nebraska 

Wyoming 

The  remaining  districts  and  their 
respected  states  will  be  added  in  1990. 

SUPPLEMENTARY  INFOmiATION:  In  1989 
Forms  1040, 1040A.  and  1040EZ  can  be 
filed  electronically.  Forms  1040  can 
include  Schedules  A.  B.  C,  D,  E,  F,  R.  SE, 
and  Forms  W-2,  W-2P,  W-2G,  2106, 
2119,  2441,  3903,  4136, 4255, 4562. 4684. 
4797. 6198. 62S1.  6252,  8283,  8582.  8598, 
8606. 

The  principal  advantages  of  electronic 
filing  are:  (1)  Most  taxpayers  will 


receive  refunds  two  or  three  weeks 
faster  than  if  their  retiuns  had  been  filed 
in  the  Torm  of  paper  documents;  (2) 
returns  preparers  will  be  able  to  serve 
their  clients  more  efficiently;  (3)  the  cost 
to  IRS  of  processing,  storing  and 
retrieving  these  returns  will  be  reduced 
substantially,  and  (4)  taxpayers 
participating  in  direct  deposit  will 
obtain  their  refunds  quickly  and  more 
conveniently. 

Applicants  must  meet  the  following 
qualifications  to  be  accepted: 

1.  Intend  to  self  transmit  at  least  500 
tax  year  1988  electronic  returns  in  1989 
or  if  less  than  SOO  electronic  returns, 
transmit  through  a  commercially 
accepted  system; 

2.  have  substantial  communications 
experience  under  IBM  3780  bi- 
synchronous protocol  at  4800  BAUD 
through  a  dial-up  modem  or  associated 
with  another  firm  which  has  such 
experience; 

3.  the  transmitter  has  the  option  of 
using  9600  BPS  dedicated  lines  provided 
they  supply  their  own  modem.  9600  BPS 
users  can  utilize  the  Packett-Switching 
Networic  Interface  Standard  as  defined 
by  the  CCITT  recommended  x.2S  (1980); 


4.  have  an  office  in  one  or  more  of  the 
designated  IRS  district  offices  included 
for  1989; 

Note:  The  following  do  not  need  to  be 
located  i^ithin  one  of  the  designated  districts; 

(a)  Software  firms  who  plan  only  to 
develop  software  packages  for  use  by 
participating  electronic  filers. 

(b)  Transmitters  only  providing 
transmission  service  to  IRS.  and 

(c)  Communications  networks 
providing  transmission  capability  (such 
as  telephone  lines)  for  returns  which 
someone  else  transmits. 

5.  Comply  with  the  acceptance 
procedures;  and 

6.  Observe  all  requirements  of  the 
Revenue  Procedure. 

While  there  is  no  geographic 
restriction  on  the  taxpayers 
participating  in  electronic  filing,  active 
solicitation  of  business  outside  of  the 
districts  is  prohibited.  Taxpayers  who 
reside  outside  of  the  designated  districts 
must  appear  in  person  at  a  preparer's 
office  within  the  designated  districts. 
Leonaid  Holt. 

Assistant  Project  Officer,  Marketing  and 
Operations. 

(FR  Doc.  88-9436  Filed  4-27-48;  8:45  am] 
MiJNO  coot  4M»-01-II 
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This  section  of  tfie  FEDERAL  REGISTER 
contains  notices  of  meetings  put>ltshed 
under  ttie  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552t)(e)(3). 


COMMODITY  FUTURES  TRADINO 
COMMISSION 

TIME  AND  date:  11:00  a.m..  Friday.  May 
6.1988. 

place:  2033  K  St.,  NW..  Washington, 
DC,  8th  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

[Fft  Doc.  88-9494  Filed  4-2&-«8;  10:52  am] 

BIUJN6  CODE  63S1-01-M 


COMMODfTY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  11«)  a.m.,  Friday.  May 

13, 1988. 

place:  2033  K  St.,  NW.,  Washington. 

DC.  8th  Floor  Hearing  Room. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters 

CONTACT  PERSON  FOR  MORE 
information:  lean  A.  Webb.  254-6314. 
lean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  88-9495  Filed  4-28-88;  10:52  am] 

eauNO  cooE  sssi-oi-m 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  IIKX)  a.m..  Friday,  May 
13, 1988. 

PLACE:  2033  K  St.  NW.,  Washington,  DC, 

8th  Floor  Hearing  Room. 

STATUS:  Closed. 

matters  to  be  considered: 

Surveillance  Matters 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 
learn  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc  88-9498  Filed  4-28-88;  10:52  am] 

BILLINO  COOE  SSSI-OI-M 


commodity  futures  trading 

commission 

TIME  AND  date:  11:00  a.m.,  Friday,  May 

27. 1988. 

PLACE:  2033  K  St..  NW..  Washington. 

DC.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 
lean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  88-9497  Filed  4-26-88;  10:52  am] 

BILUNQ  COOE  SSSI-OI-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  10:35  a.m.  on  Monday,  April  25, 1988, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to  consider  the  following  matters: 

Application  for  Federal  deposit  insurance 
and  request  for  exemption  pursuant  to 
section  348.4(b)(2)  of  the  Corporation's  rules 
and  regulations: 

Colonial  State  Bank,  a  proposed  new  bank  to 
be  located  on  the  northeast  comer  of  the 
intersection  of  Route  33  (Park  Avenue)  and 
South  Street,  Freehold,  New  Jersey. 

Recommendation  regarding  the  liquidation 
of  a  bank's  assets  acquired  by  the 
Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidating  agent  of  those 
assets: 

Case  No.  47,20e-NR 

Golden  Pacific  National  Bank,  New  York 
City  (Manhattan),  New  York 

Appeal  from  an  initial  denial  of  a  request 
for  records  pursuant  to  the  Freedom  of 
Information  Act. 

Recommendations  regarding  administrative 
enforcement  proceedings  involving  ofTicers, 
directors,  employees,  agents,  or  o^er  persons 
participating  in  the  conduct  of  the  affairs  of 
certain  insured  banks:  (Names  of  persons  and 
names  and  locations  of  banks  authorized  to 
t>e  exempt  ht)m  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(6),  (c)(8), 
(c)(9)(A)(ii)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(e),  (c)(8).  and 
(c)(9)(A)(ii)). 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.  C. 
Hope.  Jr.  (Appointive),  seconded  by 


Chairman  L  William  Seidman, 
concurred  in  by  Mr.  Robert  J.  Herrmann, 
acting  in  the  place  and  stead  of  Director 
Robert  L  Clarke  (Comptroller  of  the 
Currency),  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation:  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(6), 
(c)(8),  (c)(9)[A)(ii),  (c)(9)(B).  and  (c)(10) 
of  the  "Government  in  the  Sunshine 
Act"  (5  U.S.C.  552b(c)(4),  (c)(6),  (c)(8). 
(c)(9)(A)(ii).  (c)(9)(B).  and  (c)(10)). 

Dated:  April  25, 1988. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldnun, 

Assistant  Executive  Secretary  (Operations). 
[FR  Doc.  88-9506  Filed  4-26-88: 12:12  pm] 
MLLWa  COK  fTM-OI-ll 

FEDERAL  DEPOSrr  INSURANCE 
CORPORA-nON 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  11:02  a.m.  on  Friday,  April  22, 1988, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  matters 
relating  to  an  assistance  agreement 
pursuant  to  section  13(c)  of  the  Federal 
Deposit  Insurance  Act. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope.  Jr.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L  William  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by  the 
authority  of  subsections  (c)(4).  (c)(8), 
(c)(9)(A)(ii).  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(4),  (c)(8),  (c)(9)(A)(ii).  and 
(c)(9)(B)). 


J 
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The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street.  NW..  Washington,  DC. 

Dated:  April  25.  IMS 
Federal  Deposit  losurance  Corporation. 
Robert  E.  FeMman, 
Assistant  Executive  Secretary  (Operations). 

[FR  Doc  88-9507  Filed  4-n2»-88: 12:12  paj 

BiLUNB  CODE  «n«-«t-ll 

FEDERAL  ELECTION  COMMISSION 
"FEDERAL  REGSTER"  NO.:  88-8884. 
PREVKHISLy  ANNOUNCED  DATE  AND  TIME: 

Thursday.  April  28. 1988. 10:00  a.m. 
CHANGE  IN  MEETiNO:  The  open  meeting 
scheduled  for  this  date  was  cancelled. 


DATE  AND  TIME:  Tuesday.  May  3. 1968. 
10:00  ajn. 

place:  999  E  Street.  NW.,  Washington. 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  natters  pursuant  to  2  U.S.C 

437». 
Audits  conducted  pursuant  to  2  US.C  437g, 

438(b).  and  Title  26.  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitratioiL 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday.  May  5. 1988, 

10:30  a.m.  j 

PLACE:  999  E  Street.  NW..  Washington. 

DC.  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  Dates  for  Future  Meetings. 
Correction  and  Approval  of  Minutes. 
Eligibility  Report  for  Candidates  to  Receive 

Presidental  Primary  Matching  Funds. 
Draft  AO  1988-15— Randall  E.  Johnson  on 

behatf  of  General  K^ls.  Inc. 
Routine  Adimnistrativ«  Matters. 

PERSON  TO  CONTACT  FOR  MFORMATKHl: 

Mr.  Fred  Eiland,  infonnation  Officer, 
Telephone:  202-376-3155. 

Msry  ^w.  Dore. 

Administrative  Assistant. 

[FR  Doc  88-9502  Filed  4-26-B8;  12:12  pm] 

BILLMC  COOe  Vlt-CMI 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  announcement:  53  FR  12864, 

April  19. 1988. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  THE  MBET1NB:  11:00  a.m..  Monday. 

April  25. 198a 

OMMGES  M  THE  MEETING:  Addition  of 

the  following  closed  item(s)  to  the 

meeting: 

Legislative  recommendations  for  the 
Annual  Report. 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  losepfa  R.  Coyne. 
Assistant  to  the  Board:  [202]  452-3204. 

Date  April  25. 1988. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc  88-9475  Fikd  4-25-88;  4:54  pm] 

BILUNG  CODE  6210-01-M 
FEDERAL  TRADE  COMMISSION 

TIME  AND  date:  10:00  a.m.,  Tuesday, 
May  31, 1988. 

PLACE:  Room  532,  (open):  Room  540 
(closed)  Federal  Trade  Commission 
Building.  6th  Street  and  Pennsylvania 
Avenue  NW..  Washington.  DC.  20580. 
STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  dosed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Portions  Open  to  Public 

(1)  Oral  Argument  in  MidCon  Corporation. 

Docket  No.  9198 

Portions  closed  to  the  Public 

(2)  Executive  Session  to  follow  Oral 

Argument  in  MidCon  Corporation. 
Docket  Na  9198. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Susan  B.  Ticknor,  Office 
of  Public  ASaln:  (202)  326-2179: 
Recorded  Message:  (202)  326-2711. 
Enuly  H.  Rock. 

Secretary. 

[FR  Doc  88-9458  Filed  4-2&-88:  4:51  pm] 

BIUJNO  CODE  «7SIH>1-«I 

INTERNATIONAL  TRADE  COMMISSION 
"FEDERAL  REGISTER"  CITATION  OF 
PREVNMS  ANNOUNCEMENT  53FR76— 
dated  April  20, 1968. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  10:00  a  jn.  Thursday. 
April  2a  198a 


t  M  THE  MEETBtt:  Meeting 
scheduled  for  Thursday,  April  28, 1988  is 
cancelled. 

In  conformity  with  19  CFR  201.37(b). 
Commissioners  Liebeler.  Bninsdale. 
Eckes,  Lodwick.  Rohr,  and  Cass 
detennined  by  unanimoas  vote  that 
Commisrion  business  required  the 
cancellation  of  ibe  meeting  scheduled 
far  Thursday,  April  28, 1988,  and 
affirmed  that  no  earlier  announcement 
of  the  cancellation  was  possible,  and 
directed  the  issuance  of  this  notice  at 
the  earliest  practicable  time. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Kenneth  R.  Mason, 
Secretary,  (202)  2S2-10Q0. 
Kenneth  R.  Mason, 
Secretary. 
April  22, 1988. 

[FR  Doc  88-9470  Filed  4-25-B&  4:52  pm]  . 
SHUNS  COM  7M0-a-« 


RAILROAD 

PubUc  Meeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  May  3. 198a  9:00  ajn..  at  the 
Board's  meeting  room  on  the  8th  floor  of 
its  headquarters  building,  844  North 
Rush  Street,  Chicago,  Illinois,  60611.  The 
agenda  for  this  meeting  follows: 

(1)  Proposed  Changes  in  the  RUIA 

Regulations 

(2)  Setting  of  FTEs  and  Organizational 

Alignment 

(3)  Repayment  of  the  RUIA  Loan 

(4)  Work  Stoppage — Springfield  Terminal 

Railway  Company — November  12, 1987 

(5)  Board  Order  7S-1,  Restating  the 

Administrative  Organization  and 
Functions  of  the  Board 

(6)  Proposed  Disability  Regulations 

(7)  Appeal  of  Nonwaiver  of  Overpayment, 

Floyd  A.  Redmond 

The  entire  meeting  will  be  open  to  the 
public.  The  person  to  contact  for  more 
information  is  Beatrice  Ezerski. 
Secretary  to  the  Board.  COM  No.  312- 
751-4920,  FTS  No.  386-4920. 

Dated:  April  22, 198& 
Beatrice  Ezerski, 
Secretary  to  the  Board. 
[FR  Doc.  88-9471  Filed  4-2S-88:  4:53  pm] 

BIUJNO  COOE  7MS-01-M 


Thursday 
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Part  II 

Department  of 
Education 

34  CFR  Part  31 

Salary  Offset  for  Federal  Employees  Who 
Are  Indebted  to  the  United  States  Under 
Programs  Administered  by  the  Secretary 
of  Education;  Notice  of  Proposed 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  31  ' 

Salary  Offset  for  Federal  Employees 
WIto  Are  Indebted  to  the  United  States 
Under  Programs  Administered  by  tt>e 
Secretary  of  Education 

AGENCY:  Department  of  Education.  | 
ACTKNC  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  of  Education 
(Secretary)  proposes  to  amend 
regulations  governing  the  use  of  offset 
against  current  pay  accounts  of  Federal 
employees  and  payments  due  from  the 
accounts  of  former  employees  under 
Civil  Service  Retirement  System  or  the" 
Federal  Employees  Retirement  System 
to  recover  amounts  owed  on  debts 
arising  under  programs  administered  by 
the  Secretary.  The  amendments  are 
proposed  in  order  to  simplify  the 
procedure  used  to  provide  the  employee 
notice  of  the  proposed  offset,  as  well  as 
the  procedures  used  to  permit  an 
employee  to  inspect  records  relating  to 
the  debt,  to  secure  a  hearing  on  the  debt 
or  proposed  offset  schedule,  and  to  enter 
into  a  repayment  agreement  for  the  debt 
in  order  to  avoid  collection  by  offset. 
DATES:  Comments  must  be  received  on 
or  before  May  31, 1988. 

AOORESS:  All  conunents  concerning 
these  proposed  regulations  should  be 
addressed  to  the  U.S.  Department  of 
Education,  Credit  Management 
Improvement  Staff,  Room  3017,  FOB  8, 
400  Maryland  Ave.  SW.,  Washington. 
DC  20202. 

FOA  HNtTHER  INFOMMATION  CONTACT: 

Jim  Nielson  (202)  732-4194. 
SUPPLEMENTARY  INP0RMAT10N: 

The  Secretuy  proposes  to  amend  the 
rules  governing  the  collection  of  debts 
arising  under  programs  administered  by 
the  Department  of  Education  by  offset 
against  payments  of  salary  of  a  Federal 
employee.  Under  the  proposed  rules,  the 
procedures  used  by  the  Department  to 
provide  Federal  employees  notice  of  the 
debt  and  the  proposed  offset  schedule, 
access  to  records  regarding  the  debt,  an 
opportunity  for  a  hearing  on  the  debt  or 
the  proposed  offset  schedule,  and  an 
opportunity  to  enter  into  a  repayment 
arrangement  with  the  Secretary  in  order 
to  avoid  or  modify  a  proposed  offset  will 
be  revised  to  follow  more  closely  the 
procedures  used  by  the  Department 
under  Part  30  for  collection  by  offset 
against  Federal  income  tax  refunds. 
These  proposed  changes  will  simplify 
and  expedite  the  current  salary  offset 
process.  The  revised  regulations  would 
still  be  consistent  with  the  requirements 
of  the  Debt  Collection  Act  and 


government-wide  regulations  issued  by 
the  Office  of  Personnel  Management 
(OPM).  in  fact,  the  proposed  rales  are 
more  generous  in  that  they  give  the 
debtor  65  days  to  respond  to  the  pre- 
offset  notice;  only  a  30  day  notice  is 
required  under  the  Act  and  under  OPM 
rules. 

In  addition,  the  Secretary  proposes  to 
use  the  procedures  under  this  part  to 
collect  by  offset  against  amounts 
payable  to  a  former  Federal  employee  or 
the  beneficiary  of  such  an  employee 
from  an  account  under  the  Civil  Service 
Retirement  System  or  Federal  Employee 
Retirement  System,  referred  to  generally 
in  the  proposed  rules  as  the  Federal 
retirement  account  of  the  employee. 
Offsets  against  amounts  payable  from 
the  Federal  retirement  account  of  an 
employee  will  ordinarily  be  soogfat  after 
attempted  offsets  from  current  pay 
prove  insufficient  to  satisfy  the  ddit,  or 
if  the  debtor  is  no  longer  employed  by 
the  Federal  government. 

The  proposed  rule  would,  under 
proposed  S  31.3,  modify  certain  aspects 
of  the  pre-offset  notice  given  to  tibe 
employee  dnd  the  periods  in  which  the 
employee  must  exercise  the  procedural 
rights  available  to  contest  the  debt  and 
the  offset  Current  regulations  provide 
the  employee  with  two  notices:  an 
advance  notice  of  proposed  ofbet,  to 
which  the  employee  has  45  days  to 
respond  to  contest  the  debt  or  the  offset, 
§  31.4,  and  a  formal  notice  of  proposed 
offset  under  f  31.5,  issued  at  least  30 
days  before  the  start  of  the  proposed 
ofbeL  Based  on  the  experience  gained 
in  implementing  the  tax  refund  offset 
program  over  the  past  three  years,  the 
Secretary  concludes  that  a  single  pre- 
offset  notice  with  a  single  appeal  period 
is  sufficient.  The  proposed  rule  in 
§  31.5(a)  would  therefore  provide  that 
the  employee  must  file  a  request  for  a 
hearing  on  the  debt  or  the  offset 
schedule  before  the  later  of  65  days  from 
the  date  of  the  pre-offset  notice,  or  15 
days  from  the  date  on  which  the 
Secretary  makes  available  records 
requested  in  a  timely  manner. 

Corresponding  changes  are  proposed 
to  allow  a  period  of  20  days  from  the 
date  of  the  pre-offset  notice  within 
which  the  employee  must  request  access 
to  records,  S  31.4(a)(1),  and  specified 
periods  within  which  the  employee  can 
reach  an  alternative  payment  agreement 
with  the  Secretary  and  avoid  offset,  or 
can  by  agreement  modify  a  proposed 
offset  schedule.  S  31.10(a). 

The  proposed  rule  will  clarify  in 
§  31.3(a)(10)  that  it  is  the  policy  of  die 
Secretary  to  grant  requests  for  access  to 
records,  a  hearing  on  the  debt  or  the 
offset  schedule,  or  an  opportunity  to 
enter  into  a  repayment  agreement  for  all 


employees  who  so  request,  but  that  the 
Secretary  delays  the  start  of  the  offset 
until  completion  of  the  requested  relief 
only  if  the  employee  makes  the  request 
in  a  timely  manner  and  otherwise 
complies  with  the  requirements  of  this 
part  regarding  the  exercise  of  these 
rights.  S  31.11(c)(2).  In  die  event  that  die 
offset  has  been  implemented  with  regard 
to  an  employee  who  belatedly  requests 
relief,  and  the  debt  is  later  determined 
to  be  unenforceable  in  whole  or  in  part, 
or  the  offset  schedule  is  determined  to 
cause  the  employee  extreme  financial 
hardship,  the  Secretary  will  take  steps 
needed  to  refund  any  amount  collected 
by  offset  in  excess  of  the  amount 
determined  to  be  authorized. 
§  31.3(a](13). 

The  proposed  rule  would  also  simplify 
the  hearing  process  in  a  number  of 
ways.  A  hearing  requested  under  this 
part  is  conducted  by  a  hearing  official 
who  is  not  under  the  control  or 
supervision  of  the  Secretary;  the 
Secretary  will  continue  to  regard  the 
hearing  right  accorded  the  employee 
under  5  U.S.C.  5514(a)(2)(D)  and  31 
U.S.C.  3716(b)  as  a  right  to  a  hearing 
appropriate  to  the  resolution  of  the 
issues  raised  by  the  employee  in 
objecting  to  the  offset.  In  accordance 
with  4  CFR  102.3  and  Department  policy 
tmder  Part  30,  the  Secretary  ordinarily 
provides  this  hearing  as  a  "paper 
hearing,"  or  a  hearing  on  written 
submissions,  unless  the  employee 
specifically  requests  an  oral  hearing  and 
derndtistrates  that  evaluation  of 
testimonial  evidence  is  necessary  to 
adequately  resolve  issues  raised  by  the 
employee  in  contesting  the  debt  or  the 
offset  schedule.  §  31.5(c)(1).  In  addition, 
a  request  for  an  oral  hearing  may  be 
denied  as  unnecessary  if  the  Secretary 
fully  accepts  the  employee's  statement 
of  the  facts  for  which  testimony  would 
be  offered.  If  the  Secretary  grants  an 
oral  hearing,  the  employee  must,  under 
proposed  §  31.5(d),  confirm  within  ten 
days  of  the  notice  of  oral  hearing  that  he 
or  she  intends  to  proceed  with  the  oral 
hearing;  the  employee  may  also 
withdraw  the  request  at  that  time  and 
receive  a  hearing  on  written 
submissions.  However,  if  the  employee 
neither  confirms  that  intention  nor 
requests  that  the  hearing  be  confined  to 
the  written  submissions,  or  if  the 
employee  does  not  appear  for  a  hearing, 
the  employee  waives  the  request  for  a 
hearing  of  any  kind,  and  the  offset  will 
be  made  in  the  manner  proposed  in  the 
pre-offset  notice.  §  31.5(e). 

The  proposed  rule  does  not  change 
the  responsibility  or  authority  of  the 
hearing  official.  Proposed  S  31.7(e) 
would  provide  that  the  burden  of  proof 


of  facts  in  the  hearing  lies  on  the 
proponent  of  the  fact:  The  Secretary 
bears  the  burden  of  proof,  by  a 
preponderance  of  the  evidence, 
regarding  the  existence,  amount  and 
delinquent  status  of  the  debt  the 
employee  bears  the  burden  of  proof,  by 
a  preponderance  of  the  evidence, 
regarding  any  objection  raised  to  the 
enforceaioUty  of  the  debt  by  offset  or 
any  claim  that  the  proposed  offset 
schedule  would  cause  the  employee 
extreme  financial  hardship. 

The  proposed  lule  would  not  change 
.  the  standards  to  be  applied  by  die 
■  hearing  official  in  determining  disputed 
.  issues:  proposed  $  31.8  basically 
restates  those  princi;^s  for  determining 
enforceability  of  the  debt  by  offset  and 
establishing  extreme  financial  hardship 
diat  are  now  found  in  34  CFR  31.11  and 
31.12.  The  proposed  regulations,  like 
current  regulatioRS,  do  not  address  the 
conditions  for  waiver  of  the  debt 
because  virtually  all  of  the  debts  to  be 
collected  by  offset  under  this  part  are 
student  loan  debts  arising  under 
programs  under  Title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended, 
including  the  Guaranteed  Student  Loan 
Program  (GSLP)  and  the  Perkins  Loan 
Program.  Althou^  the  authoricng 
statutes  permit  the  Secretary  to  waive 
rights  acquired  under  the  programs, 
these  loan  agreements  themselves 
contain  no  provision  for  waiver  of 
indebtedness.  Bodi  Perkins  loans  and 
CSLP  loans  do  contain  provisioas  for 
•  canceling  the  loan  debt  on  aocouot  of 
death  or  disability  of  the  borrower,  and 
Perkins  loans  permit  cancellation  of 
various  fractions  of  the  loan  obligation 
for  qualifyiqg  teaching  or  volunteer 
service.  Aldiough  such  cancellations 
might  fall  wtfhia  the  definition  of  the 
term  "waiver"  as  used  In  Office  of 
Personnel  Management  regidations  at  5 
CFR  55ail03.  the  Secretaiy  treats  such 
cancellation  provisions,  to  die  extent 
that  applicable  program  regulations 
permit  a  borrower  in  default  to  claim 
their  benefit  as  grounds  for 
redetermining  the  amoimt  owed  on  the 
debt 

Most  of  the  debts  to  be  collected 
under  this  part  arise  under  the  GSLP  and 
Perkins  Loan  Program.  The  Secretary 
routinely  reports  these  debts  to 
consiuner  reporting  agencies  after 
following  the  procedures  established  in 
34  CFR  30.35.  That  section  incorporates 
.  the  provision  in  34  CFR  30.22(d)  that  die 
Secretary  may  report  the  debt  without 
providing  the  opportunity  to  contest  the 
debt  if  the  debtor  has  already  been 
notified  of  the  proposed  offset  or 
reporting  and  been  provided  an 
opportunity  to  contest  that  action. 


Therefore,  if  a  debt  owned  by  a  Federal 
employee  has  not  previously  been 
reported  to  a  consumer  reporting 
agency,  the  Secretary  may.  at  the  same 
time  that  the  pre-offset  notice  is 
provided  under  this  part,  notify  the 
debtor  of  the  intent  to  report  the  debt  to 
a  consumer  repOTting  agency.  In  that 
case,  the  Secretary  will  provide  a  single 
appeal  procedure,  under  this  part  diat 
will  satisfy  both  the  requirements  of  this 
part  and  those  found  in  Part  30. 

The  proposed  rules  further  clarify  that 
the  Secretary  reserves  the  right  to 
employ  offset  in  accordance  with  die 
provisions  of  section  124  of  Pub.  L  97- 
276  against  salary  to  collect  debts  owed 
on  judgflKTits  secared  by  the  United 
States.  This  authwity  permits 
deductions  of  "reasonable  amomits"  of 
up  to  25  percent  of  the  pay  of  the 
judgment  de/btOT.  The  Secretary  may  use 
the  procedures  or  standards  in  this  part 
to  determine  sudi  reasonable  amounts. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  aocordanoe  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  estabhshed 
in  the  order. 

Regulatory  FleidbUity  Act  Cei^Ration 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities., 
because  they  would  affect  only 
individuals,  who  are  not  included  writhin 
the  definition  of  "small  entities'*  in  the 
Regulatory  Flexibility  Act. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 
All  comments  submitted  in  response  to 
these  proposed  regulations  will  be 
available  for  public  inspection  during 
and  after  the  comment  period  in  Room 
3017,  POB-6, 400  Maryland  Avenue  SW., 
Washington,  DC  20202  between  the 
hours  of  8:30  a.m.  and  4:00  p.m.,  Monday 
through  Friday  of  each  week,  except 
Federal  holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  die 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing^ 
regulatory  burden,  the  Secretary  invites 
comment  on  whether  there  may  be 
further  opportunities  to  reduce  any 
Teguia\ary  burdens  found  in  tiiese 
proposed  regulations. 

List  of  Subjects  in  S4  CFR  Part  31 
Claims,  Debt  collection. 


Dated:  April  21, 1988. 
William }.  Bannett 
Secretary  of  Education. 

The  Secretary  proposes  to  revise  Part 
31  of  Tide  34  of  die  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  31— SALARY  OFFSET  FOR 
FEDERAL  GMPIjOVEES  WHO  ARE 
INDEBTED  TO  THE  UNITED  STATES 
UNDER  PROGRAMS  ADMMSTERED 
BY  THE  SECRETARY  OF  EDUCATION 

Sec. 

31.1  Scope. 

31.2  DefinitionB. 

31.3  Pre-OTOel  nomine. 

31.4  Request  to  inspect  and  copy  documents 
relating  to  a  debt. 

31.5  Request  for  liearing  on  the  debt  or  the 
proposed  offset. 

31.6  Location  and  timing  of  oral  hearing. 

31.7  Hearing  procedures. 

31.8  Rules  of  deciaioa. 

31.9  Decision  of  the  hearing  official. 

31.10  Request  for  repayment  agreement 

31.11  Ofbet  process. 

Authority:  5  U.S.C.  5514;  31  U.S.C.  3716. 

S31.1    Scope. 

(a)  General.  The  Secretary  estabUshes 
the  standards  and  procedures  in  this 
part  that  apply  to  die  offset  from 
disposable  pay  of  a  current  or  former 
Federal  emi^yee  or  fixmi  amounts 
payable  from  the  Federal  retirement 
account  of  a  former  Federal  employee  to 
recover  a  debt  owed  the  United  States 
under  a  program  administered  by  the 
Secretary  of  Education. 

(b)  Exdusions.  This  part  does  not 
apply  to— 

(1)  Offset  under  34  CFK  Part  32  to 
recover  for  overpayments  of  pay  or 
allowances  to  an  employee  of  the 
Department 

(2)  Offsets  under  34  CFR  Part  30;  or 

(3)  Offsets  under  Sec.  124  of  Pub.  L 
97-276  to  collect  debts  owed  to  the 
United  States  on  judgments. 

(c)  Reports  to  consumer  reporting 
agency.  The  Secretary  may  report  a  debt 
to  a  consumer  reporting  agency  after 
notifying  the  employee,  in  accordance 
widi  34  CFR  30.35,  of  die  intention  to 
report  the  debt  and  after  providing  the 
employee  an  opportunity  to  inspect 
records,  receive  a  hearing,  and  enter 
into  a  repayment  agreement  under  this 
part. 

(Authority:  5  U.S.C  5514:  31  U.S.C.  3711;  31 
U.S.C.  3716) 


§31.2 

As  used  in  this  part 

"Agency"  aieans — 

(1)  An  Executive  department  military 
department  Government  corporation,  or 
independent  establishment  as  defined  in 


15338  Federal  Register  /  Vol.  53.  No.  82  /  Thursday,  April  28.  1988  /  Proposed  Rules 


5  U.S.C.  101. 102. 103.  or  104. 
respectively; 
(2)  The  United  States  Postal  Service: 


or 


(3)  The  Postal  Rate  Commission. 

"Days"  refer  to  calendar  days. 

"Department"  means  the  Education 
Department. 

"Disposable  pay"  means  the  amoimt 
that  remains  from  an  employee's  pay 
after  required  deductions  for  Federal, 
State,  and  local  income  taxes;  Social 
Security  taxes,  including  Medicare 
taxes;  Federal  retirement  programs; 
premiums  for  basic  life  insurance  and 
health  insurance  benefits;  and  such 
other  deductions  that  are  required  by 
law  to  be  withheld. 

"Employee"  means  a  current  or 
former — 

(1)  Civilian  employee,  as  defined  in  5 
U.S.C.  2105; 

(2)  Member  of  the  Armed  Forces  or 
Reserves  of  the  United  States; 

(3)  Employee  of  the  United  States 
Postal  Service:  or 

(4)  Employee  of  the  Postal  Rate 
Commission. 

In  the  case  of  an  offset  proposed  to 
collect  a  debt  owed  by  a  deceased 
employee,  the  references  in  this  part  to 
the  procedural  rights  of  the  employee 
shall  be  read  to  include  the  payee  of 
benefits  from  the  Federal  retirement 
account  or  other  pay  of  the  employee. 

'Tederal  retirement  account"  means 
an  accoimt  of  an  employee  under  the 
Civil  Service  Retirement  System  or  the 
Federal  Employee  Retirement  System. 

"Offset"  means  a  deduction  from  the 
pay  of  an  employee,  or  a  payment  due 
fit)m  the  Federal  retirement  account  of 
an  employee,  to  satisfy  a  debt. 

"Pay"  means  basic  pay,  special  pay. 
incentive  pay,  retired  pay,  retainer  pay, 
or,  in  the  case  of  an  individual  not 
entided  to  basic  pay,  other  authorized 
pay,  including  severance  pay  or  lump 
sum  payments  for  accrued  annual  leave, 
and  amounts  payable  from  the  Federal 
retirement  account  of  an  employee. 

"Secretary"  means  the  Secretary  of 
the  Department  of  Education  or  an 
official  or  employee  of  the  Department 
acting  for  the  Secretary  under  a 
delegation  of  authority. 

(Authority:  5  U.S.C.  5514;  31  US.C.  3716) 


9  31 J 

(a)  At  least  65  days  before  initiating 
an  offset  against  the  pay  of  an 
employee,  the  Secretary  sends  a  written 
notice  to  the  employee  stating — 

(1)  The  nature  and  amount  of  the  debt; 

(2)  A  demand  for  payment  of  the  debt: 

(3)  The  manner  in  which  the  Secretary 
charges  interest  administrative  costs, 
and  penalties  on  the  debt; 


(4)  The  Secretary's  intention  to  collect 
the  debt  by  offset  against — 

(i)  15  percent  of  the  employee's 
disposable  pay;  and. 

(ii)  A  specified  amount  of  severance 
pay,  a  lump  sum  annual  leave  payment, 
a  final  salary  check,  or  payments  from 
the  Federal  retirement  account  of  the 
employee,  if  the  debt  cannot  be  satisfied 
by  offset  against  disposable  pay; 

(5)  The  amount,  frequency, 
approximate  beginning  date  and 
duration  of  the  proposed  offset; 

(6)  The  employee's  opportunity  to — 
(i)  Inspect  and  copy  Department 

records  pertaining  to  the  debt' 

(ii)  Obtain  a  pre-offset  hearing  before 
a  hearing  official  who  is  not  under  the 
control  or  supervision  of  the  Secretary 
regarding  the  existence  or  amoimt  of  the 
debt,  or  the  proposed  offset  schedule; 
and 

(iii)  Enter  into  a  written  agreement 
with  the  Secretary  to  repay  the  debt; 

(7)  The  date  by  which  the  employee 
must  request  an  opportunity  set  forth 
under  paragraph  (a)(6)  of  this  section; 

(8)  The  grounds  for  objecting  to 
collection  of  the  debt  by  offset; 

(9)  The  applicable  hearing  procedures 
and  requirements: 

(10)  "That  the  Secretary  grants  any 
request  for  access  to  records,  for  a 
hearing,  or  for  a  satisfactory  repayment 
agreement  made  by  a  debtor 

(11)  That  the  Secretary  does  not  delay 
the  start  of  the  proposed  offset  unless  a 
debtor  makes  the  request  for  access  to 
records,  for  a  hearing,  or  for  a 
satisfactory  repayment  agreement 
within  the  time  periods  described  in  this 
part 

(12)  That  a  final  decision  on  the 
hearing  will  be  issued  not  later  than  60 
days  after  the  hearing  petition  is  filed, 
unless  a  delay  in  the  proceedings  is 
granted  at  the  request  of  the  debtor 

(13)  That  submission  by  the  employee 
of  knowingly  false  statements, 
representations  or  evidence  may  subject 
the  employee  to  applicable  disciplinary 
procedures,  or  civil  or  criminal 
penalties;  and 

(14)  That  any  amounts  paid  or 
collected  by  offset  on  a  debt  later 
determined  to  be  unenforceable  or 
canceled  will  be  refunded  to  the  debtor. 

(b)(1)  In  determining  whether  an 
employee  has  requested  an  opporttmity 
set  forth  under  paragraph  (a)(6)  of  this 
section  in  a  timely  manner,  the 
Secretary  relies  on — 

(i)  A  legibly  dated  U.S.  Postal  Service 
postmark  for  the  employee's  request  or 

(ii)  A  legibly  stamped  U.S.  Postal 
Service  mail  receipt  for  the  employee's 
request 


(2)  The  Secretary  does  not  rely  on 
either  of  the  following  as  proof  of 
mailing: 

(i)  A  private  metered  postmark. 

(ii)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

(c)  The  Secretary  may  initiate  an 
offset  before  providing  the  employee  a 
hearing,  access  to  records,  or  a 
repayment  agreement  if  the  debtor  does 
not  request  the  hearing  or  access,  or 
does  not  execute  the  agreement  in  a 
timely  maimer  and  in  accordance  with 
other  requirements  of  these  regulations. 

(d)  Payment  by  offset  under  this  part 
of  all  or  part  of.  a  debt  does  not 
constitute  an  acknowledgment  of  the 
debt  or  a  waiver  of  rights  available  to 
the  employee  under  this  part  or  other 
applicable  law  if  the  employee  has  not 
agreed  in  writing  to  the  offset. 

(Authority:  5  VS.C  5514;  31  U.S.C  3716) 

$31.4    Request  to  inspect  and  copy 
documents  releting  to  e  delM. 

(a)  The  Secretary  makes  available  for 
inspection  and  copying  before  offset 
under  this  part  those  Department 
documents  that  relate  to  the  debt  if  the 
employee — 

(1)  Files  a  written  request  to  inspect 
and  copy  the  documents  within  20  days 
of  the  date  of  the  pre-offset  notice  under 
S  31.3,  and 

(2)  Files  the  request  at  the  address 
specified  in  that  notice. 

(b)  A  request  filed  under  paragraph 
(a)(l]  of  this  section  must  contain — 

(1)  All  information  provided  to  the 
employee  in  the  pre-offset  notice  under 
S  31.3  that  identifies  the  employee  and 
the  debt  including  the  employee's  Social 
Security  number  and  the  program  under 
which  the  debt  arose,  together  with  any 
corrections  of  that  identifying 
information;  and 

(2)  A  reasonably  specific 
identification  of  the  documents  that  the 
employee  wishes  to  have  available  for 
inspection  and  copying. 

(c)  The  Secretary  may  decline  to 
provide  an  opportimify  to  inspect  and 
copy  documents  before  initiating  an 
offset  if  the  employee  fails  to  request 
inspection  and  copying  in  accordance 
with  this  section. 

(Authority:  6  U.S.C  5514;  31  U.S.C  3716) 

931^    Request  tor  hearing  on  tlie  deirt  or 
the  proposed  offset 

(a)  Deadlines.  (1)  The  Secretary 
provides  a  hearing  before  offset  on  the 
existence,  amount  or  enforceabilify  of 
the  debt  described  in  the  pre-offset 
notice  provided  under  9  31.3,  or  on  the 
amount  or  frequency  of  the  offsets  as 
proposed  in  that  notice,  if  the 
employee — 


(i)  Fiks  a  request  lor  the  bearing 
within  the  later  of — 

(Aj  85  days  aflter  the  date  of  the  pre- 
offsel  notice  provided  under  I  31.3; 

(BJ 15  days  after  the  dale  on  whidi  the 
Secretary  makes  available  to  the 
employee  the  relevant  requested 
docimients  if  the  employee  had 
requested  an  opporttmity  to  inspect  and 
copy  documents  within  20  days  erf  the 
date  oT  the  pre-offset  notice  provided 
under  {  31.3;  aad 

(ii)  Files  a  request  at  the  address 
specified  in  that  notice. 

(2)  The  Secretary  may  initiate  an 
offset  before  providing  a  faeariag  if  the 
employee  does  not  submit,  within  the 
time  reqairements  set  forth  in  paragraph 
(a)(1)  of  this  section,  a  request  that 
meets  the  requirement  of  paragraphs  (b) 
and  (c)  of  tiiis  section. 

(b)  Contents  of  request.  A  request  for 
a  hearing  must  contain — 

(1)  All  information  provided  to  the 
employee  in  the  pre-offset  notice  under 
§  31.3  that  identifies  the  employee  and 
tlie  particular  debt,  including  the 
emplojree's  Social  Security  number  and 
the  program  trnder  which  die  dd)t  arose, 
together  with  any  corrections  needed 
with  regard  to  that  identifying 
information; 

.  ^2)  An  explanation  of  Ae  reasons  why 
the  employee  brieves  diat — 

(i)  The  debt  as  stated  in  fhe  pre-offset 
notice  is  not  owing  or  is  not  enforceable 
by  offset  or 

(ii)  Hie  amomit  of  the  proposed  offset 
described  in  the  pre-ofbet  notice  will 
caose  extreme  financial  hardship  to  the 
employee; 

(3)  If  the  employee  contends  tfiat  the 
amount  of  the  proposed  offset  will  cause 
extreme  financial  hardship  under  the 
standards  set  foilfa  in  {  31w8(b) — 

(i)  An  altematrve  offset  proposal; 

(ii)  An  explanation,  in  writing, 
showing  why  tlie  offset  proposed  in  the 
notice  would  cause  an  extreme  financial 
hardship  for  the  employee;  and 

(iii)  Documents  that  show  for  the 
employee  and  far  the  spouse  and 
dependents  of  the  employee,  lor  the  one- 
year  period  preceding  the  Secretary's 
notice  and  for  the  repajToent  period 
proposed  by  employee  in  his  or  her 
o^et  schedule — 

(A)  Income  from  all  sources, 

(Bj  Assets, 

(C)  Liafailities. 

(D)  Number  of  dependents. 

(E)  Expenses  for  food,  housing, 
clothing,  and  transportation. 

(F)  Medical  expenses,  and 

(G)  Exoeptional  expenses,  if  any;  and 

(4)  Copies  of  ail  documents  that  the 
employee  wishes  to  have  considered  to 
support  the  objections  raised  by  the 
employee  regarding  die  enforceability  of 


the  debt  ot  the  claim  of  extreoK 
financial  hardship. 

(c)  Request  far  oral  beariag.  (1)  if  the 
employee  waats  the  heariqg  to  Se 
condocted  as  aa  oral  bearing,  the 
employee  ouuft  sulMfDt  a  request  that 
contains  the  infoiaiatioa  listed  in 
paragraph  (b)  and  nuut  inchKle  with  the 
request — 

(i)  Ad  explanatioD  of  reasons  why  the 
employee  believes  that  die  issues  raised 
regarding  the  enforceabilify  of  the  debt 
or  a  claim  of  extreme  finminiei  iiaidship 
caonot  be  resolved  adequately  by  a 
review  of  the  writtoa  stateaKnts  and 
documents  provided  with  the  lequest  for 
a  hearing: 

(ii)  An  identificatioB  of— 

(A)  The  individuals  that  the  employee 
wishes  to  have  testify  at  the  oral 
hearing; 

(B)The  specific  issues  about  which 
each  individual  is  prepared  to  testify; 
and 

(C)  Tlae  reascMis  why  each  individual's 
testiflKmy  is  necessary  to  resolve  the 
issue. 

(2)  The  Secretary  grants  a  request  for 
an  oral  beading  if — 

(i)  The  employee  fiies  a  request  for  an 
oral  hearing  that  meets  the  requirements 
of  paragraphs  (b)  and  (c)  of  this  section; 
and 

(ii)  The  Secretary  deternunes  that  the 
issues  raised  by  the  employee  require  a 
determiaatioR  of  the  credibility  of 
testimony  and  cannot  be  adequately 
resolved  by  a  review  of  the  written 
statements  and  doomnents  sabmitted  by 
the  empkiyee  and  documents  cmtained 
in  the  Oeparteaent's  leiuads  relating  to 
the  debt 

(3)  Tte  Secretary  may  dedine  a 
request  for  an  oral  hearing  if  the 
Secretary  accepts  die  employee's  proffer 
or  testiviony  made  in  the  request  for  an 
oral  hearing  under  paragraph  (c)(1)  of 
this  sectioo.  and  considers  die  facts  at 
issue  to  be  establisbed  as  stated  by  the 
employee  in  the  request 

(4)  If  the  Secretory  grants  a  request  for 
an  oral  hearing,  the  Secretary — 

(i)  Notifies  the  employee  in  writing 
of- 

(A)  Hie  date.  time,  and  place  of  the 
hearing; 

(B)  'Hie  name  and  address  of  the 
hearing  official; 

{C)  The  employee's  ri^t  to  be 
represented  at  the  hearing  by  counsel  or 
other  representatives; 

(D)  The  employee's  right  to  present 
and  cross-examine  witnesses;  and 

^)  The  employee's  right  to  waive  the 
requested  oral  hearing  and  receive  a 
hearing  in  the  written  record;  and 

(ii)  Provides  the  hearing  official  with  a 
copy  of  all  written  statements  submitted 
by  the  employee  with  the  request  for  a 


heariqg,  and  all  docaments  pertaining  to 
die  debt  or  the  amount  of  the  offset 
C(jitwiuedin  the  Oepai  luaent's  files  on 
the  debt  at  stdmntted  with  the  request 
foraheaiiag. 

(dj  Empkryee  chokx  of  oral  heariag  or 
hearing  on  written  submissions.  An 
eaiplo^  who  has  been  notified  under 
paragraph  (^4|  that  an  oral  hearing  will 
be  provided  must  notify  the  hearing 
official  and  the  Secretary  in  writing 
within  10  days  of  the  date  of  the  notice 
of  oral  hearing — 

(1)  Whether  the  cnqiioyee  intends  to 
proceed  with  the  oral  bearing,  or  wi^ies 
a  decision  baaed  on  the  written  record; 
and 

(2)  Any  dianges  in  fte  Hst  of  die 
witnesses  die  employee  proposes  to 
produce  for  the  hearing,  or  the  facts 
about  which  a  witness  will  testify. 

(e)  Dismissal  of  request  for  hearing. 
The  Secretary  considers  the  employee  to 
have  *faived  the  request  for  a  hearing  of 
any  kind — 

(1)  {fan  ^nployee  does  not  ccmfirm  to 
the  hearing  official  las  or  her  intention 
to  proceed  with  the  eral  hearing  or 
reqnest  a  hearing  decision  on  written 
submissions  within  the  ten  days  of  the 
date  of  the  notice  of  oral  hearing  under 
paragraph  lc){4)  of  this  section;  or 

(2)  ff  the  emplayee  does  not  appear 
for  a  scheduled  oral  hearing. 

(Authority:  5  U.S.C.  5514;  31  U.S.C.  3716) 

§31.6    Location  and  timing  Of  oral  bearing. 

(a)  If  the  Secretary  grants  a  request 
for  an  oral  hearing,  the  Secretary  selects 
the  time,  date,  and  location  of  the 
hearing.  The  Secretary  selects,  to  the 
extent  feasible,  the  location  that  is  most 
covenient  for  the  employee. 

(b)  For  a  civilian  employee  or  a  former 
employee,  the  hearing  will  be  held  in 
Washington,  DC.  or  in  one  of  the 
following  cities:  Boston,  Philadelphia, 
New  York.  Atlanta,  Chicago,  Dallas, 
Kansas  City,  Denver,  San  Francisco,  or 
SeatUe. 

(c)  For  a  current  military  en^loyee. 
the  Secretary  selects  the  time,  date,  and 
location  of  the  hearing  after  consultation 
widi  the  Secretary  of  Defense. 

(d)  For  a  current  Coast  Guard 
employee,  the  Secretary  selects  the  time, 
date,  and  location  of  the  hearing  after 
consultation  with  the  Secretary  of 
Transportation. 

(Authority:  5  U.S.C.  5514;  31  U.S.C.  S716) 

§  31.7    Hearing  procedures. 

(a)  Independence  of  hearing  official. 
A  hearing  provided  under  this  part  is 
conducted  by  a  hearing  official  who  is 
neither  an  employee  of  the  Department 
nor  otherwise  under  the  supervision  or 
control  of  the  Secretary. 
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(b)  Lack  of  subpoena  authority  or 
formal  discovery.  Neither  the  hearing 
o^icial  nor  the  Secretary  has  authority 
to  issue  subpoenas  to  compel  the 
production  of  documents  or  to  compel 
the  attendance  of  witnesses  at  an  oral 
hearing  under  this  part.  The  Secretary 
will  attempt  to  make  available  during  an 
oral  hearing  the  testimony  of  a  current 
official  of  the  Department  if— 

(i)  The  employee  had  identified  the 
official  in  the  request  for  a  hearing 
under  S  33.5(b)  and  demonstrated  that 
the  testimony  of  the  official  is  necessary 
to  resolve  adequately  an  issue  of  fact 
raised  by  the  employee  in  the  request 
for  a  hearing;  and 

(ii)  The  Secretary  determines  that  the 
responsibilities  of  the  official  permit  his 
or  her  attendance  at  the  hearing. 

(2)  If  the  Secretary  determines  that  the 
testimony  of  a  Department  official  is 
necessary,  but  that  the  official  cannot 
attend  an  roal  hearing  to  testify,  the 
Secretary  attempts  to  make  the  official 
available  for  testimony  at  the  hearing  by 
means  of  a  telephone  conference  call. 

(3)  No  discovery  shall  be  available  in 
a  proceeding  under  this  part  except  as 
provided  in  §  31.4. 

(c)  Hearing  on  written  submissions.  If 
a  hearing  is  to  be  held  on  the  written 
submissions,  the  hearing  official  reviews 
the  documents  and  responses  submitted 
by  the  Secretary  and  the  employee 
under  §  31.5. 

(d)  Conduct  of  oral  hearing. 

(1)  The  hearing  official  conducts  an 
oral  hearing  as  an  informal  proceeding. 
The  official — 

(i)  Administers  oaths  to  witnesses; 

(ii)  Regulates  the  course  of  the 
hearing; 

(iii)  Considers  the  introduction  of 
evidence  without  regard  to  the  rules  of 
evidence  applicable  to  judicial 
proceedings:  and 

(iv)  May  exclude  evidence  that  is 
redundant,  or  that  is  not  relevant  to 
those  issues  raised  by  the  employee  in 
the  request  for  hearing  under  §  31.5  that 
remain  in  dispute. 

(2)  An  oral  hearing  is  generally  open 
to  the  public.  However,  the  hearing 
official  may  close  all  of  any  portion  of 
the  hearing  if  doing  so  is  in  the  best 
interest  of  the  employee  or  the  pubHc. 

(3)  The  hearing  official  may  condut  an 
oral  hearing  by  telephone  conference 
call — 

(i)  If  the  employee  is  located  in  a  city 
outside  the  Washington,  DC 
Metropolitan  area. 

(ii)  At  the  request  of  the  employee. 

(iii)  At  the  discretion  of  the  hearing 
official. 

(4)  No  written  record  is  created  or 
maintained  of  an  oral  hearing  provided 
under  this  part. 


(e)  Burden  of  proof  In  any  hearing 
under  this  part — 

(1)  The  ^cretary  bears  the  burden  of 
proving,  by  a  preponderance  of  the 
evidence,  the  existence  and  amount  of 
the  debt,  and  the  failure  of  the  employee 
to  replay  the  debt,  as  the  debt  is 
described  in  the  pre-offset  notice 
provided  under  §  31.3;  and 

(2)  The  employee  bears  the  burden  of 
proving,  by  a  preponderance  of  the 
evidence — 

(i)  The  existence  of  any  fact  that 
would  establish  that  the  debt  described 
in  the  pre-offset  notice  is  not 
enforceable  by  offset:  and 

(ii)  The  existence  of  any  fact  that 
would  establish  that  the  amount  of  the 
proposed  offset  would  cause  an  extreme 
financial  hardship  for  the  employee. 

(Authority:  5  U.S.C.  5514;  31  U.S.C.  3716) 

§31.8    Rule*  Of  decision. 

(a)  Enforceability  of  debt  by  offset.  In 
deciding  whether  the  Secretary  has 
established  that  the  debt  described  in 
the  pre-offset  under  S  31.3  is  owed  by 
the  employee,  or  whether  the  employee 
has  established  that  the  debt  is  not 
enforceable  by  offset,  the  hearing 
official  shall  apply  the  principles  in  this 
paragraph. 

(1)  The  statutes  and  Department 
regulations  authorizing  and 
implementing  the  program  under  which 
the  debt  arose  shall  be  applied  in 
accordance  with  official  written   • 
interpretations  by  the  Department. 

(2)  The  principles  of  res  judicata  and 
collateral  estoppel  shall  apply  to 
resolution  of  disputed  facts  in  those 
instances  in  which  the  debt  or  materiall 
facts  in  dispute  have  been  the  subject  of 
prior  judicial  decision. 

(3)  The  act  or  omission  of  an 
institution  of  higher  education  at  which 
the  employee  was  enrolled  shall  not 
constitute  a  defense  to  repayment  of  an 
obligation  with  regard  to  a  grant  or  loan 
under  a  program  authorized  under  Title 
IV  of  the  Higher  Education  Act  of 
similar  authority,  except  to  the  extent 
that— 

(i)  The  act  of  omission  constitutes  a 
defense  to  the  debt  under  applicable 
Federal  or  State  law; 

(ii)  The  institution  owed  the  employee 
a  refund  under  its  refund  policy  and 
failed  to  pay  that  refund  to  the  employee 
or  to  a  lender  holding  a  loan  made  to  the 
employee;  or 

(iii)  The  institution  ceased  teaching 
activity  during  the  academic  period  for 
which  the  grant  of  loan  was  made,  and 
failed  to  refund  to  the  employee  a 
proportionate  share  of  the  amount  of  the 
grant  of  loan  used  to  pay  tution  and 
other  institutional  charges  for  that 
period.. 


(4)(i)  A  debt  otherwise  established  as 
owed  by  the  employee  is  enforceable  by 
offset  under  this  part  if  the  Secretary 
sends  the  pre-offset  notice  for  the  debt 
within  a  period  of  ten  years  after  the 
later  of — 

(A)  The  date  on  which  the  Secretary 
acquired  the  debt  by  assignment  or 
referral,  or 

(B)  The  date  of  a  partial  payment 
reaffirming  the  debt. 

(ii)  Periods  during  which  the  statute  of 
limitations  has  been  tolled  under  11 
U.S.C.  108.  28  U.S.C.  2416.  50  U.S.C.  App. 
525,  or  other  applicable  law,  are 
excluded  from  the  calculation  of  the  ten 
year  period  under  paragraph  (a)(4)(i)  of 
this  section. 

(b)  Extreme  financial  hardship.  (1)  In 
deciding  whether  an  employee  has 
established  that  the  amount  of  the 
proposed  offset  would  cause  extreme 
financial  hardship  to  the  employee,  the 
hearing  official  shall  determine  whether 
the  credible,  relevant  evidence 
submitted  demonstrates  that  the 
proposed  offset  would  prevent  the 
employee  from  meeting  the  costs 
necessarily  incurred  for  essential 
subsistence  expenses  of  the  employee 
and  his  or  her  spouse  and  dependents. 

(2)  For  purposes  of  this  determination, 
essential  subsistence  expenses  include 
costs  inctured  only  for  food,  housing, 
clothing,  essential  transportation  and 
medical  care. 

(3)  In  making  this  determination,  the 
hearing  official  shall  consider — 

(i)  The  income  from  all  sources  of  the 
employee,  and  his  or  her  spouse  and 
dependents: 

(ii)  The  extent  to  which  the  assets  of    ^ 
the  employee  and  his  or  her  spouse  and 
dependents  are  available  to  meet  the 
offset  and  the  essential  subsistence 
expenses; 

(iii)  Whether  these  essential 
subsistence  expenses  have  been 
minimized  to  the  greatest  extent 
possible: 

(iv)  The  extent  to  which  the  employee 
and  his  or  her  spouse  and  dependents 
can  borrow  to  satisfy  the  debt  to  be 
collected  by  offset  or  to  meet  essential 
expenses;  and 

(v)  The  extent  to  which  the  employee 
and  his  or  her  spouse  and  dependents 
have  other  exceptional  expenses  that 
should  be  taken  into  account,  and 
whether  these  expenses  have  been 
minimized. 

Authority:  5  U.S.C.  5514;  31  U.S.C.  3716) 

§31.9    Decision  Of  th«  hearing  official. 

(a)  The  hearing  official  issues  a 
written  opinion  within  sixty  days  of  the 
date  on  which  the  debtor  filed  a  request 
for  a  hearing  under  9  31.5,  unless  a  delay 


in  the  proceedings  has  been  granted  at 
the  request  of  the  debtor.  In  the  opinion, 
the  hearing  official  states  his  or  her 
decision  and  the  findings  of  fact  and 
conclusions  of  law  on  which  the 
decision  is  based. 

'   (b)  If  the  hearing  official  finds  that  a 
portion  of  the  debt  described  in  the  pre- 
offset  notice  under  §  31  i3  is  not 
enforceable  by  offset,  the  official  shall 
state  in  the  opinion  that  portion  which  is 
enforceable  by  offset. 

(c)  If  the  hearing  official  finds  that  the 
amount  of  the  offset  proposed  in  the  pre- 
offset  notice  will  cause  an  extreme 
financial  hardship  for  the  employee,  the 
hearing  official  shall  establish  an  offset 
schedule  that  will  result  in  the 
repayment  of  the  debt  in  the  shortest 
■period  of  time  without  producing  an 
extreme  financial  hardship  for  the 
employee. 

Authority:  5  U.S.C  5514;  31  U.S.C.  3716) 

§  31.10   Request  for  repayment 
agreemenL 

(a)  The  Secretary  does  not  inititate  an 
offset  under  this  part  if  the  employee 
agrees  in  writing  to  repay  the  debt  under 
terms  acceptable  to  the  Secretary  and 
makes  the  first  payment  due  under  the 
agreement  on  or  before  the  latest  of— 

(1)  Hie  seventh  day  after  the  date  of 
the  decision  of  the  hearing  official,  if  the 
employee  timely  requested  a  hearing 
under  §  31.5  (a)  and  (d): 

(2)  TTie  sixty-fifth  day  after  the  date  of 
the  pre-offset  notice  under  S  31.3  if  the 
employee  did  not  timely  request  either  a 
hearing  under  S  31.5  (a)  and  (d)  or  an 


opportunity  to  inspect  and  copy  records 
of  the  Department  under  §  31.4:  or 

(3)  The  fifteenth  day  after  the  date  on 
which  the  Secretary  made  available 
relevant  documents  regarding  the  debt, 
if  the  employee  filed  a  timely  request  for 
dociunents  under  S  31.4. 

(b)  In  the  agreement,  the  Secretary 
and  the  employee  may  agree  to 
satisfaction  of  the  debt  from  sources 
other  than  an  offset  under  this  part,  or 
may  modify  the  offset  amounts  proposed 
in  the  pre-offset  notice  or  estabUshed  in 
the  decision  of  the  hearing  official. 

(c)  If  the  debtor  does  not  enter  into  a 
satisfactory  repayment  agreement 
within  the  deadlines  set  in  this  section, 
the  Secretary  may  initiate  an  offset 
under  this  part.  TTie  Secretary  continues 
to  collect  by  offset  until  a  debtor  enters 
in  a  satisfactory  repayment  agreement 
for  the  debt. 

Authority:  5  U.S.C.  5514;  31  U.S.C.  3716) 

§31.11    Offset  process. 

(a)  The  Secretary  attempts  to  collect 
debts  under  this  part  within  the  shortest 
time  authorized  under — 

(1)  The  offset  schedule  proposed  in 
the  pre-offset  notice,  unless  modified  by 
agreement  or  decision  of  a  hearing 
official: 

(2)  A  written  repayment  agreement 
with  the  employee:  or 

(3)  The  offset  schedule  established  in 
the  decision  of  the  hearing  official. 

(b)  In  proposing  an  offset  schedule 
under  §  31.3  or  establishing  a  repayment 
agreement  under  §  31.10,  the  Secretary 


also  considers  the  anticipated  period  of 
Federal  employment  of  the  employee. 

(c)  Unless  the  Secretary  determines,  in 
his  discretion,  to  delay  collection,  the 
Secretary  effects  an  offset  under  this 
part — 

(1)  According  to  the  terms  agreed  to 
by  the  employee  pursuant  to  a  timely 
request  under  §  31.10  to  enter  into  a 
repayment  agreement;  or, 

(2)  After  the  expiration  of  the  periods 
listed  in  \  31.10(b}  for  requesting  a 
repayment  agreement  with  the 
Secretary. 

(d)  If  the  employee  retires  or  resigns 
or  his  or  her  employment  ends  before 
collection  of  the  debt  is  completed,  the 
Secretary  collects  the  amount  necessary 
to  satisfy  the  debt  by  offset  from 
subsequent  payments  of  any  kind, 
including  a  final  salary  payment  or  a 
lump  sum  annual  leave  payment,  due 
the  employee  on  the  date  of  separation. 
If  the  debt  cannot  be  satisfied  by  offset 
from  any  such  final  payment  due  the 
employee  on  the  date  of  separation,  the 
Secretary  collects  the  debt  from  later 
payments  of  any  kind  due  the  employee 
in  accordance  with  the  provisions  of  4 
CFR  102.4. 

(e)  The  Secretary  effects  an  offset 
under  this  part  against  payments  owing 
to  an  employee  of  another  Federal 
agency  after  completion  of  the 
requirements  of  this  part,  in  accordance 
with  the  provisions  of  5  CFR  550.1108. 
(Authority:  5  U.S.C.  5514;  31  U.S.C.  3716) 
[FR  Doc.  88-0428  Filed  4-27-88;  8:45  amj 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Reliabilitative  Services 

Rehabilitation  Long-Term  Training 
Program 

AQENCY:  Department  of  Education. 
ACTION:  Notice  of  final  funding  priority 
for  fiscal  year  1988. 

SUMMARY:  The  Secretary  announces  a 
funding  priority  for  long-term  training 
grants  in  the  field  of  RehabiHtation 
Counseling  to  ensure  effective  use  of 
program  funds  and  to  direct  funds  to  an 
area  of  identified  training  need  during 
.fiscal  year  1988.  The  Secretary  reserves 
funds  for  applications  meeting  this 
priority. 

EFFECTIVE  DATE:  This  flnal  funding 
priority  takes  effect  either  45  days  after 
publication  in  the  Federal  Register  or 
later  if  Congress  takes  certain 
adjournments.  If  you  want  to  knoW  the 
effective  date  of  the  Hnal  funding 
priority,  call  or  write  the  Department  of 
Education  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
Delores  Watkins,  Division  of  Resource 
'Development,  Office  of  Developmental 
Programs,  Rehabilitation  Services 
Administration,  Office  of  Special 
Education  and  Rehabilitative  Services, 
Department  of  Education,  400  Maryland 
Avenue  SW.  (Switzer  Building,  Room 
3322-MS  2312),  Washington,  DC  20202. 
Telephone:  (202)  732-1349. 
SUPPLEMENTARY  INFORMATION:  Grants 

for  the  Rehabilitation  Training  Program 
are  authorized  by  Title  III,  section  304  of 
the  Rehabilitation  Act  of  1973,  as 
amended.  Program  regulations  for  the 
Rehabilitation  Long-Term  Training 
Program  are  established  at  34  CFR  Part 
386.  The  purpose  of  the  Rehabilitation 
.Long-Term  Training  Program  is  to 
support  projects  designed  to  increase 
the  supply  of  qualified  personnel 
available  for  employment  in  public  and 
private  agencies  and  institutions 
involved  in  the  vocational  and 


independent  living  rehabilitation  of 
physically  and  mentally  handicapped 
individuals,  especially  those  who  are  the 
most  severely  handicapped. 

Awards  are  made  under  this  program 
to  State  vocational  rehabilitation 
agencies  and  other  public  and  private  or 
nonproHt  agencies  or  organizations, 
including  institutions  of  higher 
education. 

On  February  9. 1988  the  Secretary 
published  a  notice  of  proposed  funding 
priority  for  this  program  in  the  Federal 
Register  (53  FR  3828).  Except  for  minor 
technical  revisions,  there  are  no 
significant  differences  between  this  final 
priority  and  the  proposed  priority. 

Final  Priority 

In  accordance  with  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  at  34  CFR 
75.105(c)(3),  the  Secretary  proposes  to 
give  an  absolute  preference  to  long-term 
training  applications  submitted  in  the 
field  of  Rehabilitation  Counseling  in 
fiscal  year  1988  that  respond  to  the 
priority  described  below.  An  absolute 
preference  is  one  which  permits  the 
Secretary  to  select  only  those 
applications  that  meet  the  described 
priority. 

Applications  must  be  submitted  in  the 
long-term  training  field  of  Rehabilitation 
Counseling  to  provide  pre-employment 
training  at  the  master's  degree  level,  and 
must  be  designed  to  improve  and 
strengthen  the  capacity  of  rehabilitation 
counselors  to  serve  and  place  severely 
disabled  individuals  in  employment, 
especially  competitive  employment.  The 
training  must  directly  involve  students 
with  business  and  industry  in  providing 
rehabilitation  services,  especially 
placement  services,  to  severely 
physically  and  mentally  disabled 
individuals.  The  coursework  must  be 
designed  to  provide  students  with  skills 
and  knowledge  in:  (1)  Interpreting 
diagnostic,  psychological,  and 
educational  background  information  to 
assess  the  functional  capacities  of,  and 
do  vocational  planning  for,  disabled 


individuals,  including  traumatically 
brain-injured  individuals,  chronically 
mentally  ill  individuals,  and  learning- 
disabled  individuals:  (2)  planning 
effective  rehabilitation  programs  for. 
and  delivering  rehabilitation  services  to, 
disabled  individuals,  including 
traumatically  brain-injured  individuals, 
chronically  mentally  ill  individuals,  and 
learning-disabled  individuals;  (3)  job 
development,  job  modification,  and  job 
restructuring:  (4)  workers'  compensation 
programs;  (5)  providing  services  to 
disabled  individuals  to  facilitate  their 
transition  from  school  to  employment: 
(6)  providing  supported  employment 
services  to  disabled  individuals;  (7)  the 
apphcability  of  sections  501,  502,  503 
and  504  of  the  Rehabilitation  Act  and 
their  implications  for  placement  of 
disabled  individuals;  (8)  utilizing 
rehabilitation  engineering  resources;  (9) 
the  services  available  under  the  Client 
Assistance  Programs;  and  (10) 
consulting  with  employers  and  potential 
employers  to  identify  employment 
opportunities  for  disabled  individuals,  to 
educate  and  train  employers  in 
identifying  and  removing  barriers  to  the 
employment  of  disabled  individuals,  and 
to  educate  or  train  employers  and 
potential  employers  about  various 
disabilities  and  the  vocational 
implications  of  those  disabilities. 
Practicum  training  must  involve 
students  directly  with  business  and 
industry  in  developing  jobs  for  and 
placing  disabled  individuals  in 
competitive  employment.  The  practicum 
training  may  include  actual  student 
experiences  in  business  and  industry 
settings. 

(29  U.S.C.  774) 

(Catalogue  of  Federal  Domestic  Assistance 

No.  84.129,  Rehabilitation  Training  Program) 

Dated:  April  a  1988. 
William  J.  Bennett, 
Secretary  of  Education. 
[FR  Doc.  88-9429  Filed  4-27-88:  8:45  am] 
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USr  OF  PUBLIC  LAWS 


>IM  April  27. 

This  is  a  oontinuing  Hat  cH 
public  bills  from,  tte  cunsot 
sflsaion  of  Congress  wtiich 
l«M)  becofne  Federal  laws.  NT 
■nay  ke:  mai  in.  ooniunctiarr 
«M»>  "PLO'S"  (Puttte  Laws 
UpMot  SMviOB^  orr  523-6641. 
Th*  VboA  oi  laws-  •  net 
pubNsfMa  in.  the  FMaral 
RagiMai:  but  may  be  otderad' 
iff  indiMdual  pamphlet  form 
fretaffed  to  a»  "slip  laws") 
ftam  th»  Superlnterilent  of 
PocwnentSi  U.S.  GovemmeiW 
Rwrting:  CMfiee,  Washir^gton, 
DC  20402  (phofW  202-27&- 
3036). 

njL  igOO/Pufi.  L  100-294 

CMd  Abuse  Prevention, 
Adoirfon,  and  Family  ServisBc 
Act  of  1988.  (Apr.  25.  1988( 
102  Stat  102:  25  pages) 
Price:  $1.00 

PU.  Rm.  347/Ptib:  L.  1«»- 

Recogniang  the  identical 
plaques  initiated  by  Sami 
Bandak.  created  by  MafgaraOi 
Hennix  arKf  Glnvanni  Bteini» 
and-  depicting  the  CaTmare 
Nyckel,  the  ship  that  brought, 
the  first  Swedish  settlers  to 
North  America,  as  significant 
symbols  of  the  "Year  of  f«Jew 
Sweden";  and  providing  for 
the  ptaeement  of  one  ot  sud) 
plaqqes  at  Fort  Christina  in 
the  State  of  Delaware,  (Apr. 
25.  1988r  102  Stat  127;  2 
PHce:  $1.00 


The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Annoimdng  the  Latest  Edition 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 

A  Guide  for  the  User  of  the  Federal  Register— 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  pubUcations,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 

Price  $4.50 


Order  Form 


Enctosed  Is  S Dcheck, 


MaH  To:  Superintendent  of  Documents,  U.S.  Government  Printing  Office,  Washington,  tX;  20402 


D  money  order,  or  charge  to  my 
Deposit  Account  No. 


MasterCard  and 
VISA  accepted. 


I-D 


Credit  Card  Orders  Only 

Total  charges  $ 

Frit  in  ttie  boxes  be<ow 


Order  No. 


Sredit 
ard 


Area 
Code 


Customer's  Telephone  Nos. 


J_ 


Home 


Area 
Code 


Office 


No. 


Expiration  Date 
Month  /  Year 


Charge  orders  may  be  tetephorwd  to  the  GPO  order 
desk  at  (202(  783-3238  from  8:00  am  to  4  00  pm 
eastern  time  Monday  Fnday  (except  holidays) 


UMI 
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1     i     1           i     1           1      1                      II                1      1           II                      1      1           1      1 

^"y           .                                                                                                  state         ZIP  Code 

i             1   M       1   1       1   II   1   1             1          II 
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FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration,  Washingtoa  DC  20408,  under  the 
Federal  Register  Act  (49  Stat.  50a  as  amended:  44  U.S.C.  Ch. 
IS)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  OfBce, 
Washington,  DC  20402. 

The  Fedenl  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earher  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $340.00  per  year,  or  S170M  for  6  months  in  paper  form,  or 
$188.00  per  year,  or  $94JX)  for  six  months  in  microfiche  form, 
payable  in  advance.  The  charge  for  individual  copies  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington,  DC  20402,  or  charge  to  your  GPO  Deposit  Account 
or  VISA  or  Mastercard. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

How  To  Cite  This  Publicaiiaa:  Use  the  volume  number  and  the 
page  number.  Example:  52  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 

PUBUC 

Subsoiptioas: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  public  subscriptions 

202-783-3238 
275-3328 
275-3054 

Single  copies/back  copies: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  public  single  copies 

783-3238 
275-3328 
275-3050 

FEDERAL  AGENCIES 

- 

Subacriptioiis: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  Federal  agency  subsc 

523-5240 

275-3328 

•riptions               523-5240 

THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:         Any  person  who  use*  the  Federal  Register  and  Code  of 
Federal  Regulations. 

WHO:        The  Office  of  the  Federal  Register. 

WHAT:      Ptee  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

WHY:        To  provide  the  public  with  access  to  information 

necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:    May  26;  at  9:00  a.m. 
WHERE:    Office  of  the  Federal  Register, 
First  Floor  Conference  Room, 
1100  L  Street  NW.,  Washington,  DC 
RESERVATIONS:  Laurice  Clark.  202-523-3517 

KANSAS  CITY.  MO 

WHEN:    June  10;  at  9:00  a.m. 
WHERE:    Room  147-148, 
Federal  Building, 
601  East  12th  Street 
Kansas  City,  MO 
RESERVATIONS:    Call  the  St.  Louis  Federal  Information 
Center. 
Missouri:    1-800-392-7711 
Kansas:    1-800-432-2934 


NEW  YORK.  NY 

WHEN:    June  13;  at  1:00  p.m. 
WHERE:    Room  30SC, 

28  Federal  Plaza. 
New  York.  NY 

RESERVATIONS:    Call  Arlene  Shapiro  or  Stephen  Colon  at 
the  New  York  Federal  Information  Center. 
212-264-4810. 


For  odiar  talephofia  numbers,  see  the  Reader  Aids  sactioa 
at  the  end  of  this  issue. 
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Title  3— 

Proclamation  5801  of  April  26,  1988 

The  President 

Mother's  Day,  1988 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Maternal  love  is  the  first  tangible  bond  any  human  being  knows.  It  is  a  tie  at 
once  physical,  emotional,  psychological,  and  mystical.  With  all  of  the  words 
that  have  been  written  about  motherhood,  all  of  the  poems  of  tribute  and 
gratitude  that  have  been  penned  through  the  ages,  all  of  the  portraits  of 
mother  and  child  that  have  been  painted  down  the  centuries,  none  has  come 
close  to  expressing  in  full  the  thankfulness  and  joy  owing  to  mothers. 

The  mark  of  motherhood,  as  the  story  of  Solomon  and  the  disputed  infant  in 
the  first  Book  of  Kings  shows,  is  a  devotion  to  the  well-being  of  the  child  so 
total  that  it  overlooks  itself  and  its  own  preferences  and  needs.  It  is  a  love  that 
risks  all,  bears  all,  braves  all.  As  it  heals  and  strengthens  and  inspires  in  its 
objects  an  understanding  of  self-sacrifice  and  devotion,  it  is  the  parent  of 
many  another  love  as  well. 

The  arms  of  a  mother  are  the  newborn's  first  cradle  and  the  injured  child's 
first  refuge.  The  hands  of  a  mother  are  the  hands  of  care  for  the  child  who  is 
near  and  of  prayer  for  the  one  who  is  far  away.  The  eyes  of  a  mother  are  the 
eyes  of  fond  surprise  at  baby's  first  step,  the  eyes  of  unspoken  worry  at  the 
young  adult's  first  voyage  from  home,  the  eyes  of  gladness  at  every  call  or 
visit  that  says  she  is  honored  and  remembered.  The  heart  of  a  mother  is  a 
heart  that  is  always  full. 

Generation  after  generation  has  measured  love  by  the  work  and  wonder  of 
motherhood.  For  these  gifts,  ever  ancient  and  ever  new,  we  cannot  pause  too 
often  to  give  thanks  to  mothers.  As  inadequate  as  our  homage  may  be  and  as 
short  as  a  single  day  is  to  express  it — "What  possible  comparison  was  there," 
a  great  saint  wrote  of  his  mother,  "between  the  honor  I  showed  her  and  the 
service  she  had  rendered  me?" — Mother's  Day  affords  us  an  opportunity  to 
meet  one  of  life's  happiest  duties. 

In  recognition  of  the  contributions  of  mothers  to  their  families  and  to  our 
Nation,  the  Congress,  by  a  joint  resolution  approved  May  8, 1914  (38  Stat.  770), 
has  designated  the  second  Sunday  in  May  each  year  as  Mother's  Day  and 
requested  the  President  to  call  for  its  appropriate  observance. 

NOW,  THEREFORE,  I.  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  request  that  Sunday,  May  8,  1988,  be  observed  as  Moth- 
er's Day.  I  urge  all  Americans  to  express  their  love  and  respect  for  their 
mothers  and  to  reflect  on  the  importance  of  motherhood  to  the  well-being  of 
our  country.  I  direct  government  officials  to  display  the  flag  of  the  United 
States  on  all  Federal  government  buildings,  and  I  urge  all  citizens  to  display 
the  flag  at  their  homes  and  other  suitable  places  on  that  day. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-sixth  day 
of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twelfth. 
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Executive  Order  12637  of  April  27,  1988 

Productivity  Improvement  Program  for  the  Federal 
Government 


By  virtue  of  the  authority  vested  in  me  as  President  by  the  Constitution  and 
laws  of  the  United  States  of  America,  including  the  Budget  and  Accounting 
Act  of  1921,  as  amended,  and  in  order  to  further  improve  a  comprehensive 
program  for  the  improvement  of  productivity  throughout  all  Executive  depart- 
ments and  agencies,  it  is  hereby  ordered  as  follows: 

Section  1.  There  is  hereby  established  a  government-wide  program  to  improve 
the  quality,  timeliness,  and  efficiency  of  services  provided  by  the  Federal 
Government.  The  goal  of  the  program  shall  be  to  improve  the  quality  and 
timeliness  of  service  to  the  public  and  to  achieve  an  annual  average  productiv- 
ity increase  of  3  percent  in  appropriate  functions.  Each  Executive  department 
and  agency  will  gradually  include  appropriate  functions  in  the  Productivity 
Improvement  Program,  so  that  by  1991  all  appropriate  functions  are  covered. 

Sec.  2.  As  used  in  this  Order,  the  term: 

(a)  "Productivity"  means  the  efficiency  with  which  resources  are  used  to 
produce  a  government  service  or  product  at  specified  levels  of  quality  and 
timeliness; 

(b)  "Appropriate  functions"  means  those  agency  program  functions  that 
produce  measurable  outputs  in  the  form  of  services  to  the  public: 

(c)  "Public"  means  a  customer  outside  the  organization,  such  as  citizens, 
businesses.  State  and  local  governments,  other  countries  and/or  their  citizens, 
other  agencies,  the  military; 

(d)  "Outputs"  means  products  or  services  delivered  to  the  public; 

(e)  "Measurement  system"  means  both  the  specific  measures  used  to  deter- 
mine whether  standards  of  quality,  timeliness,  and  efficiency  of  services  are 
being  met,  and  the  procedures  for  the  collection  and  reporting  of  data  resulting 
fi-om  application  of  productivity  measures; 

(f)  "Organizational  performance  standard"  means  a  statement  that  quantifies 
and  describes  the  desired  level  of  quality,  timeliness,  and  efficiency  of 
services  to  be  provided  by  an  organization; 

(g)  "Management  review"  means  the  review  by  the  Director  of  the  Office  of 
Management  and  Budget,  as  part  of  the  budget  process  of  agency  accomplish- 
ments and  plans  for  management  and  productivity  improvements. 

Sec.  3.  The  head  of  each  Executive  department  and  agency  shall: 

(a)  Develop  a  complete  inventory  of  all  appropriate  functions  to  be  included  in 
the  productivity  program,  use  the  agency's  planning  process  to  review  current 
functions,  and  develop  agency  goals  and  objectives  for  improvement  in  serv- 
ices to  the  public. 

(b)  Develop  and  submit  annually  to  the  Office  of  Management  and  Budget  a 
productivity  plan.  Each  plan  shall  conform  to  the  policy  guidance  issued  by 
the  Director  of  the  Office  of  Management  and  Budget,  pursuant  to  Section  5  of 
this  Order,  and  shall: 

(1)  set  forth  the  agency's  productivity  goals  and  objectives; 
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(2)  target  priorities  for  the  year  and  expand  coverage  each  siibsequent  year  to 
additional  appropriate  functions,  with  the  objective  of  complete  coverage  of 
all  appropriate  functions  by  1991; 

(3)  describe  the  proposed  actions  designed  to  make  the  agency's  operations 
and  delivery  of  services  more  efficient  and  responsive: 

(4)  describe  the  methods,  including  efficiency  reviews  and  cost  comparisons 
with  the  private  sector,  that  the  agency  will  use  either  to  improve  its  own 
service,  or  to  make  use  of  commercial  services  available  in  the  private  sector 
when  it  is  economical  to  do  so;  and 

(5)  describe  the  measurement  systems  to  be  used  by  the  agency  to  gauge 
quality,  timeliness,  and  efficiency. 

(c)  Implement  the  productivity  program  after  the  Management  review  by  the 
Director  of  the  Office  of  Management  and  Budget  as  provided  in  Section  6. 

(d)  Assess  annually  the  agency's  progress  toward  achieving  objectives  and 
priorities,  including  documented  gains  and  cost  savings.  This  assessment  will 
form  the  basis  of  the  agency's  report  to  the  President  as  required  by  Section  4. 

(e)  Designate  a  senior  official  responsible  for  guiding  the  agency's  productivity 
improvement  program. 

(f)  Inform  agency  managers  and  employees  that  they  are  expected  to  be 
responsible  for  improvements  in  the  quality,  timeliness,  and  efficiency  of 
services. 

(g)  Include  productivity  and  quality  improvement  goals  in  the  performance 
appraisals  of  managers  and  supervisors. 

(h)  Encourage  employee  participation  in  the  productivity  program  through 
employee  training,  employee  involvement  in  work-related  decisions,  incen- 
tives, recognition,  and  rewards  and  by  taking  actions  to  minimize  negative 
impacts  on  employees  that  may  occur  as  a  result  of  the  productivity  program. 

Sec.  4.  The  head  of  each  Executive  department  and  agency  shall  report 
annually  to  the  President  through  the  Domestic  Policy  Council  on  accomplish- 
ments achieved  under  the  plan.  The  annual  report  will  form  the  basis  of  the 
Management  Report  to  the  Congress. 

Sec.  5.  The  Director  of  the  Office  of  Management  and  Budget  is  authorized  to: 

(a)  Develop  and  promulgate  goals,  policies,  principles,  standards,  and  guide- 
lines for  the  effective  administration  of  this  Order  by  Executive  departments 
and  agencies;  and 

(b)  Identify  and  propose  the  elimination  of  statutory  and  regulatory  barriers 
that  inhibit  opportunities  to  make  improvements  in  productivity. 

Sec  6.  The  Director  shall  review,  through  the  management  review  process, 
each  agency's  productivity  plan  based  upon  the  requirements  and  guidance 
issued  pursuant  to  Section  5  of  this  Order.  Nothing  in  this  Section  shall  be 
construed  as  displacing  agency  responsibilities  delegated  by  law. 

Sec.  7.  The  Director  of  the  Office  of  Management  and  Budget  shall  submit  to 
the  Congress,  in  conjunction  with  the  President's  budget,  a  report  on  produc- 
tivity plans  and  accomplishments  of  the  agencies  and  the  government  as  a 
whole. 

Sec.  8.  The  Director  of  the  Office  of  Personnel  Management  shall: 

(a)  Review  Federal  personnel  policies  and  programs  and  make  or  recommend 
such  changes  as  are  appropriate  to  support  productivity  improvement; 
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(b)  Review  incentive  policies  and  programs  for  Federal  employees  and  make 
or  recommend  such  changes  as  are  appropriate  to  increase  the  productivity  of 
the  Federal  Government; 

(c)  Develop  and  implement  training  programs  for  Federal  employees  in  sup- 
port of  productivity  improvements; 

(d)  Review  policies  and  programs  for  Federal  employees  who  may  be  dis- 
placed by  productivity  improvements  and  make  or  recommend  such  changes 
as  are  appropriate  to  ensure  that  such  pohcies  and  programs  will  minimize 
any  adverse  impact  on  Federal  employees. 

Sec  9.  Executive  Order  No.  12552  of  February  25, 1986,  is  hereby  superseded. 


THE  WHITE  HOUSE, 
April  27,  1988. 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  213  and  338 

Conversion  of  Cooperative  Education 
Program  Students;  Restriction  on 
Sons  and  Daughters 

agency:  Office  of  Personnel 
Management. 

ACTION:  Final  regulations. 

summary:  The  Office  of  Personnel 
Management  (0PM)  is  publishing  final 
regulations  on  the  use  of  Schedule  B 
appointing  authorities  to  peimit  the 
noncompetitive  conversion  of  qualified 
Cooperative  Education  Program  (Co-op) 
students  into  office  and  administration 
support,  technician,  assistant,  helper 
.and  preapprentice  occupations  in  the 
Federal  service.  These  regulations  also 
remove  sons  and  daughters  restrictions 
and  use  employment  of  relatives 
restrictions  in  their  place.  These  changes 
will  strengthen  the  Federal  service  by 
providing  simplified  career  entry  for  Co- 
op students  based  on  their  demonstrated 
performance  in  study-related  work 
assignments  in  Federal  agencies. 

EFFECTIVE  DATE:  April  29.  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marsha  E.  Frost.  (202)  632-0496. 

SUPPLEMENTARY  INFORMATION:  The 

changes  effected  by  this  final  regulation 
were  published  for  comment  in  53  FR 
1789  on  January  22, 1988.  and  distributed 
for  information  to  Heads  of  Departments 
and  Independent  Estabhshments  by 
Federal  Personnel  Manual  Bulletin  213- 
78  dated  February  4. 1988.  Advance 
copies  were  sent  to  Federal  agencies, 
hundreds  of  educational  institutions  and 
numerous  professional  associations  on 
January  5. 1988.  In  the  30-day  comment 
period  endmg  on  February  22, 1988.  the 
Office  of  Personnel  Management 
received  65  comments — 43  from  Federal 


agencies;  18  from  educational 
institutions;  and  4  from  labor  unions. 

The  majority  favored  and  supported 
the  proposed  regulatory  changes.  On  the 
addition  of  high  school  and 
undergraduate  certificate  appointment 
authorities  under  Schedule  B  213.3202  (e) 
and  (g),  the  respondees  either  had  no 
comment  or  viewed  the  regulations  as  a 
positive  step  for  the  Government  toward 
recruiting  eligible  Co-op  students  into 
civil  service  jobs.  Minor  comments  were 
received  on  editorial  changes  pertinent 
to  the  occupations.  These  terms  are 
consistent  with  those  used  in  State 
vocational  education  programs  and  have 
been  added  to  the  final  regulations. 

Nearly  all  of  the  respondees  favored 
or  provided  no  comments  on  the 
removal  of  the  "sons  and  daughters 
restrictions"  for  student  employment 
programs  covered  under  Executive 
Order  12015.  Some  stated  this  change 
was  long  overdue  and  added  flexibility  . 
to  the  program.  Two  Federal  agencies 
and  one  Federal  manager  requested  that 
"sons  and  daughters  restrictions"  be 
retained.  In  view  of  the  fact  that 
agencies  have  the  flexibility  to  apply 
additional  controls  they  feel  are 
necessary  to  meet  their  work  situations 
and  the  fact  that  restrictions  on  the 
"employment  of  relatives"  under 
§  310.103  (a),  (b),  and  (c)  still  apply  to 
student  employment  programs, 
conducted  under  E.0. 12015,  "sons  and 
daughters  restrictions"  are  removed  in 
the  final  regulation.  Pursuant  to  section 
553(d)(3)  of  title  5  of  the  United  States 
Code,  I  find  that  good  cause  exists  to 
make  this  amendment  effective  in  less 
than  30  days.  The  regulation  is  being 
made  effective  immediately  to  provide 
agencies  and  educational  institutions 
with  maximum  flexibility  to  manage  the 
program  and  to  alleviate  administrative 
and  office  support  shortages. 

Executive  Order  12291,  Federal 
Regulation 

1  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  Executive  Order  (E.O.)  12291,  Federal 
Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulation  applies  only  to 
appointment  procedures  for  certain 
employees  in  Federal  agencies. 
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List  of  Subjects 

5  CFR  Part  213 

Government  employees. 

5  CFR  Part  338 

Government  employees,  Nepotism. 
Aged. 

Office  of  Personnel  Management. 

Constance  Homer, 

Director. 

Accordingly,  OPM  is  amending  5  CFR 
Parts  213  and  338.  as  follows: 

PART  213— EXCEPTED  SERVICE 

1.  The  authority  citation  for  Part  213 
reads  as  follows: 

Authority:  5  U.S.C.  3301  and  3302.  E.O. 
10577,  3  CFR  1954-1958  Comp.,  p.  218; 
§  213.101  also  issued  under  5  U.S.C.  2103; 
§  213.102  also  issued  under  5  U.S.C.  1104, 
Pub.  L.  95-454,  sec.  3(5);  §  213.3102  also 
issued  under  5  U.S.C.  3301,  3302  (E.0. 12364, 
47  FR  22931),  3307,  8337  (h)  and  8457. 

2.  In  §  213.3102(q),  the  fourih  sentence 
is  revised  and  the  fifth  sentence  is 
removed  to  read  as  follows: 

§  213.3102    Entire  executive  civil  service. 

***** 

(q)  *  *  *  No  one  shall  be  employed 
under  this  provision  in  routine  clerical 
positions,  routine  trades  and  labor 
positions — unless  such  employment 
clearly  relates  to  a  scientific, 
professional,  or  technical  curriculum — or 

in  excess  of  1040  working  hours  a  year. 

•  *  « 

3.  In  §  213.3201,  paragraph  (b)  is 
removed  and  reserved. 

§  213.3201    Positions  ottter  than  those  of  a 
confidential  or  policy-determining 
character  for  which  it  is  not  practicable  to 
hold  a  competitive  examination. 

•  •  *  «  • 

(b)  (Reserved] 

4.  In  §  213.3202,  paragraph  (e)  is 
revised  and  paragraph  (g)  is  added  to 
read  as  follows: 

§  213.3202    Entire  executive  civil  service. 
***** 

(e)  Student  positions  established  in 
support  of  the  Cooperative  Education 
(Vocational  Education)  Programs  for 
high  school  students  which  provide  for 
scheduled  periods  of  classroom  study 
combined  with  at  least  16  weeks  or  640 
hours  of  study-related  work  in  a  Federal 
agency.  The  periods  of  study  and  work 
must  satisfy  requirements  for  a  high 
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school  diploma  and  provide  experience 
necessary  for  career  or  career- 
conditional  appointment  into  office  and 
administrative  support,  technician, 
assistant,  helper  and  preapprentice 
occupations  of  the  Federal  career 
service  upon  the  students'  graduation. 
•        *        *        *        • 

(g)  Student  positions  established  in 
support  of  the  Cooperative  Education 
Program  in  which  ihe  student  is  enrolled 
in  an  undergraduate  certificate  or 
diploma  program  in  an  accredited 
college,  technical,  trade,  vocational,  or 
business  school  which  provides  for 
scheduled  periods  of  classroom  study 
combined  with  at  least  16  weeks  or  640 
hours  of  study-related  work  in  a  Federal 
agency.  The  periods  of  study  and  work 
must  satisfy  requirements  for  an 
undergraduate  certificate  or  diploma 
and  provide  experience  necessary  for 
career  or  career-conditional 
appointment  into  office  and 
administrative  support,  technician, 
assistant,  helper  and  preapprentice 
occupations  of  the  Federal  career 
service  upon  the  students'  graduation. 

PART  338— QUALIFICATION  i 

REQUIREMENTS  (GENERAL)  | 

5.  The  authority  citation  for  Part  338 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  3301.  3302;  E.0. 10577,  3 
CFR.  1954-1958  Comp..  p.  218. 

6.  In  S  338.202.  paragraph  (d)  is 
removed  and  reserved. 

§  339.202    Restriction  on  sons  and 
daughters. 


(d)  [Reserved] 
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5  CFR  Part  890 

Expanded  Enrollment  Opportunity 
Under  ttie  Federal  Employees  Healtti 
Benefits  Program 

agency:  Office  of  Personnel 

Management. 

ACTKMl:  Final  rule. 


SUMMARr:  The  Office  of  Personnel 
Management  (OPM)  is  revising  its 
Federal  Employees  Health  Benefits 
(FEHB)  Program  regulations  to  expand 
the  enrollment  opportunity  that  allows 
Federal  employees  to  enroll  or  change 
enrollment  when  a  spouse  loses  non- 
Federal  health  insurance  coverage  under 
certain  conditions.  This  revision  will  (1) 
permit  Federal  employees  to  enroll  or 
change  to  a  family  enrollment  upon  the 


involuntary  loss  of  non-Federal  health 
insurance  coverage  by  the  employee's 
spouse  or  by  the  other  parent  of  the 
employee's  child;  and  (2)  permit 
annuitants  to  provide  FEHB  coverage  for 
family  members  who  lose  non-Federal 
coverage  under  certain  conditions. 
EFFECTIVE  DATE:  May  31,  1986. 
FOM  FURTHCfl  MFOMIATION  CONTACT 

Barbara  Myers  (202)  632-4634. 
SUPPLEMENTARY  INFORMATWN:  Current 
FEHB  regulations  permit  Federal 
employees  to  enroll  in  the  FEHB 
Program  or  to  change  enrollment  from 
self  only  to  self  and  family  coverage  if  a 
non-federally  employed  spouse  loses 
coverage  because  of  a  layoff  from  his  or 
her  employment.  On  June  12, 1987,  OPM 
published  proposed  regulations  in  the 
Federal  Register  (52  FR  22475)  that 
would  (1)  change  the  qualifying  event 
from  the  non-Federal  employee's  layoff 
from  employment  to  his  or  her 
involuntary  loss  of  health  insurance 
coverage;  (2)  enable  divorced  Federal 
employees  to  provide  FEHB  coverage  for 
their  children  if  the  children  lose  non- 
Federal  coverage  under  the  plan  of  the 
employee's  former  spouse,  and  (3) 
extend  to  annuitants  the  opportunity  to 
change  to  a  self  and  family  enrollment  if 
the  regulation's  other  conditions  are 
met. 

We  received  written  comments  from 
two  Federal  agencies,  a  retired  Federal 
employees  association,  and  seventeen 
individuals.  All  were  generally  in  favor 
of  the  proposed  regulations. 

Our  proposed  rule  would  have 
expanded  the  current  regulation's 
enrollment  opportunity  to  include 
Federal  employees  whose  children  lost 
coverage  under  the  non-Federal  plan  of 
a  former  spouse.  Two  commenters  noted 
that  there  are  also  instances  where  the 
Federal  employee  may  have  never 
married  the  parent  of  his  or  her  child, 
but  is  responsible  for  the  child's  support 
including  medical  care.  Our  intent  is  to 
ensure  that  the  children  of  Federal 
employees  will  have  continuous  health 
insurance  coverage,  regardless  of  the 
marital  status  of  their  parents. 
Therefore,  the  final  regulations  will 
permit  enrollment  or  change  if  the  child 
loses  coverage  under  the  other  parent's 
non-Federal  plan. 

One  Federal  agency  suggested  that  we 
fiulher  clarify  what  we  mean  by  the 
word  "involuntary."  As  stated  in  our 
proposed  regulations,  for  purposes  of 
this  regulation,  an  involuntary  loss  of 
coverage  is  one  that  is  not  initiated  by, 
or  the  direct  result  of  an  action  by,  the 
non-Federal  employee.  For  a  loss  of 
coverage  to  qualify  as  "involuntary",  it 
must  be  the  result  of  events  which  were 
not  of  the  employee's  choosing  and  over 


which  the  employee  had  no  control  In 
addition  to  situations  where  the  non- 
federally  employed  individual  was  laid 
off  from  his  or  her  employment  (as 
stated  in  current  regulations),  this  would 
include  situations  where  the  employer 
terminates  health  insurance  for  all 
employees,  reduces  the  number  of  hours 
worked  by  the  employee,  thereby 
making  the  employee  ineligible  for 
health  insurance  in  some  situations, 
goes  out  of  business,  or  eliminates 
coverage  for  dependents.  It  would  not 
include  situations  where  the  non- 
Federal  employee  cancels  his  or  her 
insurance,  drops  coverage  for  his  or  her 
dependents,  resigns,  or  is  fired  for  cause. 
These  examples  are  not  all-inclusive;  it 
is  not  possible  to  anticipate  every 
individual  circumstance  that  could 
occur.  We  therefore  remind  agencies 
that  they  may  contact  OPM  for  an 
advisory  opinion  if  it  is  unclear  whether 
a  particular  situation  would  qualify  as 
an  "involuntary"  loss  of  coverage. 

Several  other  commenters  have 
suggested  that  we  eliminate  the 
"involuntary"  requirement  specified  in 
our  proposed  regulations  and  permit 
enrollment  or  change  if  the  non-Federal 
employee  loses  coverage  for  any  reason. 
The  primary  purpose  of  our  revision  is 
to  provide  relief  for  the  Federal 
employee  whose  spouse  (or  child's  other 
parent)  loses  non-Federal  coverage 
involuntarily  but  does  not  meet  the 
current  regulation's  requirement  of  being 
"laid  off  from  his  or  her  employment. 
Our  final  rule  will  accomplish  this 
purpose  and  we  do  not  believe  that 
reaching  beyond  this  "involuntary"  limit 
would  be  appropriate. 

As  stated  in  our  proposed  regulations, 
if  the  non-Federal  employee  loses  health 
insurance  involuntarily,  but  elects  to 
temporarily  continue  the  employer 
provided  group  insurance  under  COBRA 
(the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1986,  Pub.  L.  99- 
272),  the  "loss  of  coverage"  for  purposes 
of  our  regulation  would  occur  on  the 
date  that  the  temporary  continuation  of 
coverage  ends.  The  Federal  employee 
must  register  to  enroll  or  change 
enrollment  within  the  period  beginning 
31  days  before  and  ending  31  days  after 
that  date. 

An  enrollment  or  change  to  a  self  and 
family  enrollment  permitted  under  this 
regulation  will  take  effect  in  accordance 
with  the  provisions  of  5  CFR  890.306(h), 
i.e.  on  the  first  day  of  the  first  pay 
period  that  begins  after  the  health 
benefits  registration  form  is  received  by 
the  employing  office  and  that  follows  a 
pay  period  during  any  part  of  which  the 
employee  or  annuitant  is  in  pay  or 
annuity  status. 


'  The  final  regulations  include  an 
editorial  change  to  clarify  that  if  the 
employee's  or  annuitant's  spouse,  or  the 
other  parent  of  the  employee's  or 
annuitant's  children,  involuntarily  loses 
dependent  coverage  while  retaining  his 
or  her  own  coverage,  the  Federal 
employee  or  annuitant  will  have  an 
opportunity  to  enroll  (eniployees  only] 
or  change  to  a  self  and  family 
enrollment 

E.0. 12291.  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  l(b} 
of  E.0. 12291,  Federal  RegulaUon. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  primarily  affect  Federal 
employees,  annuitants,  and  former 
spouses. 

List  of  Subjects  in  5  CFR  Part  890 

Administrative  practice  and 
procedures.  Government  employees. 
Health  insurance. 

U.S.  Ofnce  of  Personnel  Management. 
tionstance  Homer, 
Director. 

Accordingly,  OPM  is  amending  5  CFR 
Part  890  as  follows: 

PART  890--FEOERAL  EMPLOYEES 
HEALTH  BENEFITS  PROGRAM 

1.  The  authority  citation  for  Part  890 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8913;  section  890.102 
also  issued  under  5  U.S.C.  1104. 

2.  In  S  89a301.  paragraph  (y)  is 
revised  to  read  as  follows: 

§  890.301    Opportunltlee  to  register  to 
enroll  and  dMfige  enrollment 

***** 

(y)  Loss  of  coverage  under  spouse's 
non-Federal  plan — (1)  An  employee 
whose  spouse  involuntarily  loses  his  or 
her  non-Federal  health  insurance 
coverage,  or  coverage  for  his  or  her 
dependents,  may  register  to  enroll 
within  the  period  beginning  31  days 
before  and  ending  31  days  after  the 
spouse's  or  dependent's  loss  of 
coverage.  An  employee  whose  children 
lose  coverage  under  the  other  parent's 
non-Federal  health  plan  because  the 
other  parent  involuntarily  loses 
coverage  for  his  or  her  dependents,  may 
register  to  enroll  within  the  period 
beginning  31  days  before  and  ending  31 
days  after  the  children's  loss  of 
coverage. 

(2)  An  employee  or  annuitant  whose 
spouse  involuntarily  loses  his  or  her 
non-Federal  health  insurance  coverage. 


or  coverage  for  his  or  her  dependents, 
may  change  enrollment  from  self  only  to 
self  and  family  within  the  period 
beginning  31  days  before  and  ending  31 
days  after  the  spouse's  or  dependent's 
loss  of  coverage.  An  employee  or 
annuitant  whose  children  lose  coverage 
under  the  other  parent's  non-Federal 
health  plan  because  the  other  parent 
involuntarily  loses  coverage  for  his  or 
her  dependents,  may  change  enrollment 
from  self  only  to  self  and  family  within 
the  period  banning  31  days  before  and 
ending  31  days  after  the  children's  loss 
of  coverage. 

(FR  Doc.  88-8580  Piled  4-28-88:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Part  251 

Temporary  Emergency  Food 
Assistance  Program  (TEFAP); 
Distribution  Provisions 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

action:  Final  rule. 

summary:  This  final  rule  amends  the 
regulations  governing  the  Temporary 
Emergency  Food  Assistance  Program 
(TEFAP)  (7  CFR  Part  251).  This 
amendment  allows  the  distribution, 
subject  to  certain  restrictions,  of 
materials  not  directly  related  to 
participation  in  or  eligibility  for  TEFAP 
or  other  government  assistance 
programs  or  services.  The  intent  of  the 
rule  is  to  assure  that  TEFAP  participants 
are  not  pressured  into  supporting 
various  political,  social  or  religious 
points  of  view  in  connection  with  the 
receipt  of  TEFAP  commodities,  and  to 
protect  the  first  amendment  right  of 
freedom  of  speech. 
EFFECTIVE  OATC  This  rule  is  effective 
June  28, 1988. 

FOfI  FURTHER  INFORMATION  CONTACT 
Susan  Proden,  Chief,  Program 
Administration  Branch.  Food 
Distribution  Division,  Food  and 
Nutrition  Service,  Park  Office  Center — 
Room  502,  Alexandria,  Virginia  22302, 
Telephone  (703)  756-3660. 
SUPPLEMENTARY  INFORMATION:  The 
information  collection  and 
recordkeeping  requirements  contained 
in  this  rule  are  subject  to  approval  by 
the  Office  of  Management  and  Budget 
(OKflB)  before  becoming  effective,  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520).  Current  reporting  and 


recordkeeping  requirements  were 
approved  by  OMB  under  control  number 
0584-0313. 

Classification 

This  action  has  been  reviewed  under 
Executive  Order  12291  and  has  not  been 
classified  major  because  it  does  not 
meet  any  of  the  three  criteria  identified 
under  the  Executive  Order.  Compliance 
with  the  provisions  in  this  rule  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more,  nor  will  it  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions.  This 
action  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  action  has  been  reviewed  with 
regard  to  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  Anna  Kondratas, 
Administrator  of  the  Food  and  Nutrition 
Service  (FNS),  has  certified  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
10.568  and  is  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (7  CFR  Part 
3015,  Subpart  V  and  the  notice 
published  at  49  FR  2267S,  May  31, 1984). 

Background 

On  June  8, 1987  (52  FR  21545),  the 
Food  and  Nutrition  Service,  USDA, 
published  a  proposed  rule  to  prohibit  the 
distribution  of  materials  unrelated  to 
TEFAP  or  other  related  government 
programs  at  the  time  of  TEFAP 
commodity  distributions.  In  the 
preamble  to  that  proposed  rule,  it  was 
noted  that  since  the  beginning  of  the 
distribution  of  surplus  commodities  to 
households  in  December  1981,  the 
Department  has  learned  that  local 
agencies  (emergency  feeding 
organizations  (EFOs)  or  the  distribution 
sites  under  the  EFOs)  that  distribute 
TEFAP  commodities  occasionally  have 
used  the  distribution  for  purposes 
beyond  simply  giving  food  to  those  in 
need.  For  example,  there  have  been 
instances  in  which  political  literature 
has  been  handed  out  with  the 
commodities,  giving  the  appearance  that 
the  candidate  sponsored  the 
distribution.  Despite  the  specific 
prohibition  against  such  activities  found 
in  §  251.10(f).  the  Department  has 
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become  aware  that  some  local  agencies 
have  continued  to  distribute  various 
types  of  fliers,  pamphlets,  religious 
messages,  and  other  literature  that  have 
no  relationship  to  the  distribution  of 
commodities  br  the  availabihty  of  other 
programs  targeted  to  the  needy. 

The  Department  is  concerned  that 
participants  might  believe  that  receipt  of 
the  literature  is  a  condition  of  TEFAP 
eligibility  or  that  USDA  would  be  seen 
as  endorsing  these  various  causes.  The 
proposed  regulations,  therefore,  were 
issued  to  expand  the  prohibitions 
against  distributing  such  literature  as 
State  referenda  and  constitutional 
amendments  and  materials  about 
political  or  social  causes  or  religious' 
doctrines. 

The  Department  also  proposed  a  more 
clearly  defmed  procedure  to  enforce  this 
prohibition.  Previously,  whenever  a 
violation  was  brought  to  our  attention, 
we  asked  the  State  agency  in  charge  of 
TEFAP  distributions  to  have  the 
violation  stopped  immediately. 
However,  violations  still  occurred.  Tb 
prevent  this  continued  abuse,  the 
Department  proposed  that  local 
agencies  that  violate  this  policy  be 
terminated  from  further  TEFAP 
distributions  unless  the  State  agency 
can  find  no  other  organization  in  the 
area  to  distribute  the  commodities.  If  a 
violating  organization  is  the  only  one  in 
an  area  that  could  administer  the 
program,  the  State  agency  would  be 
required  to  monitor  distribution  to 
ensure  that  no  further  abuses  occurred. 


Analysis  of  Comments 

A  total  of  56  comments  were  received 
in  response  to  the  proposed  rule. 
Twenty-eight  comment  letters  were  from 
organizations  such  as  the  American 
Civil  Liberties  Union,  the  Center  for 
Budget  and  Policy  Priorities,  and  the 
American  Federation  of  Labor-Congress 
of  Industrial  Organizations  (AFL-CIO). 
Twenty-two  State  agencies  commented. 
Five  local  agencies  and  one 
Congressman  also  sent  in  comments. 

By  far,  the  single  major  concern  of 
commenters  centered  on  the  question  of 
whether  the  proposed  rule  was 
consistent  with  the  right  to  free  speech 
in  the  first  amendment  to  the 
Constitution.  Although  some  State 
agencies  felt  that  the  rule  as  proposed 
would  help  them  to  administer  the   J 
program  more  efficiently,  most         1 
commenters  were  opposed  to  the      ' 
proposed  rule's  ban  on  all  distribution  of 
materials  unrelated  to  TEFAP.  Many 
commenters  stated  that  organizations 
and  individuals  had  a  right  to  pass  out 
information  in  public  places. 


It  was  not  the  Department's  intent  to 
inftinge  upon  the  right  of  free  speech. 
Instead,  the  Department  sought  to  avoid 
harassment  of  TEFAP  participants  and 
to  avoid  any  implication  that  the 
Department  endorsed  the  information 
being  distributed.  In  this  rule,  the 
Department  seeks  to  achieve  a  balance 
between  the  right  of  free  speech  under 
the  first  amendment  and  the  prevention 
of  both  the  harassment  of  TEFAP 
recipients  and  the  appearance  of 
endorsements  by  USDA.  Accordingly, 
the  Department  has  revised  the  language 
in  5  251.10(f)  to  better  reflect  this 
balance.  The  revision  is  a  shift  in  the 
focus  of  the  rule,  rather  than  a 
substantial  change  in  the  results  of  the 
rule.  The  flnal  rule  permits  activities 
unrelated  to  TEFAP,  subject  to 
restrictions,  whereas  the  proposed  rule 
prohibited  activities  unrelated  to 
TEFAP,  with  some  exceptions. 

The  newly  worded  S  251.10(f)(1) 
permits  activities  unrelated  to  TEFAP 
food  distribution  under  the  following 
conditions:  (1)  That  the  person(s) 
conducting  the  activity  makes  clear  that 
the  activity  is  not  part  of  TEFAP. 
Impermissible  activities  include 
information  not  related  to  TEFAP  placed 
in  or  printed  on  TEFAP  bags  or  boxes; 
(2)  that  the  person(s)  conducting  the 
activity  makes  clear  that  participants 
need  not  cooperate  with  him  or  her  in 
order  to  receive  TEFAP  foods;  and  (3) 
that  the  activity  not  interfere  with 
TEFAP  distribution. 

In  the  proposed  rule,  paragraph  (f)(1) 
listed  certain  materials  that  could  be 
distributed.  The  final  rule  has  changed 
this  provision,  and  made  it  part  of 
subparagraph  (f)(l)(i)-  This  provision 
now  states  that  materials  provided  by 
the  Federal.  State  or  local  government 
may  be  distributed  without  a  statement 
denying  USDA  endorsement.  The 
Department  is  not  concerned  about 
being  viewed  as  endorsing  the  activities 
of  another  government  agency.  In 
addition,  many  EFOs  give  information 
about  various  government-sponsored 
programs  to  help  the  needy,  and  it  is  not 
the  Department's  intent  to  curtail  this 
service. 

Paragraph  (f)(2)  has  also  been  revised, 
and  paragraph  (f)(2)  of  the  proposed  rule 
has  been  redesignated  as  paragraph 
(f)(3)  in  the  final  rule.  The  final  version 
of  paragraph  (f)(2)  requires  the  EFOs 
and  the  distribution  sites  to  enforce  the 
conditions  for  unrelated  activities  m 
order  to  ensure  that  the  recipients  are 
not  harassed  and  that  there  are  no 
implications  of  USDA  endorsements, 
except  as  authorized  by  the  Department. 

Although  this  enforcement 
requirement  was  in  the  proposed  rule. 


its  placement  has  been  changed  because 
of  the  changes  in  the  language  of  the 
rule  noted  above. 

Some  commenters  expressed  a 
concern  that  the  proposed  penalty,  that 
is,  terminating  a  distribution  site  or  EFO 
from  future  distribution,  may  t>e  too 
severe.  However,  in  evaluating  this 
point,  the  Department  has  determined 
that  without  the  threat  of  termination, 
EFOs  or  distribution  sites  could  violate 
the  provision  with  impunity.  In  addition, 
the  participants  are  protected  because 
the  State  agency  may  withhold 
termination  if  no  other  site  can  be  found 
for  the  area.  In  such  a  case,  the  State 
agency  must  monitor  future  distributions 
at  that  site  to  ensure  compliance  with 
S  251.10(f)(1). 

There  is  a  minor  change  in  the 
violation  provision  contained  in 
S  251.10(f)(3)  of  the  final  rule.  The 
Department  has  added  a  requirement 
that  State  agencies  immediately 
terminate  from  further  participation  in 
TEFAP  operations  not  only  any  EFO  or 
distribution  site  that  distributes 
materials  in  an  unauthorized  manner, 
but  also  those  which  permit  the 
distribution  of  materials  in  an 
unauthorized  manner.  The  Department 
believes  that  the  host  organization  must 
ensure  that  no  group  or  individual 
violates  these  provisions  in  order  to 
make  the  provisions  effective.  This 
change  is  also  consistent  with  the 
general  requirement  of  the  proposed  rule 
which  provided  that  an  EFO  or 
distribution  site  shall  not  distribute  or 
permit  distribution  of  materials 
unrelated  to  TEFAP.  Aside  from  this 
change,  the  Department  has  issued  the 
termination  section  as  proposed. 

List  of  Subjects  in  7  CFR  Part  251 

Aged.  Agricultural  commodities. 
Business  and  industry.  Food  assistance 
programs,  Food  donations.  Grant 
programs-social  programs,  Indians. 
Infants  and  children.  Price  support 
programs.  Reporting  and  recordkeeping 
requirements,  School  breakfast  and 
lunch  programs,  Surplus  agricultural 
commodities. 

Accordingly,  7  CFR  Part  251  is 
amended  as  follows: 

PART  251— TEMPORARY  EMERGENCY 
FOOD  ASSISTANCE  PROGRAM  FOR 
FISCAL  YEARS  1986  AND  1987 

1.  The  authority  citation  for  Part  251 
continues  to  read  as  follows: 

Authority:  Pub.  L  98-8,  as  amended  (7 
U.S.C.  612c  note). 

2.  Section  251.10(f)  is  revised  as 
follows: 


§2S1.1« 


iprovlsioiw. 


.  (f)  Limitation  OD  unrelated  activities. 
(1)  Activities  unrelated  to  the 
distribution  of  TEFAP  foods  may  be 
conducted  at  distribution  sites  as  long 
as: 

(i)  The  per8on(s)  condacting  the 
activity  makes  clear  that  the  activity  is 
not  part  of  TEFAP  and  is  not  endorsed 
by  the  Department  (impermissible 
activities  include  information  not 
related  to  TEFAP  placed  in  or  printed  on 
bags,  boxes,  or  other  containers  in 
which  commodities  are  distributed). 
Recipes  or  information  about 
commodities,  dates  of  future 
distributions,  hours  of  operations,  or 
other  Federal.  State,  or  local  government 
programs  or  services  for  the  needy  may 
be  distributed  without  a  clarification 
that  the  infonnation  is  not  endorsed  by 
the  Department; 

(ii)  The  personfs)  conducting  the 
activity  makes  clear  that  cooperation  is 
not  a  condition  of  the  receipt  of  TEFAP 
commodities  (co(^ration  includes 
contributing  money,  signing  petitions,  or 
conversing  with  the  per8on(s));  and 

(iii)  The  activity  is  not  conducted  in  a 
manner  that  disrupts  the  distribution  of 
TEFAP  commodities. 
.    (2)  Emergency  feeding  organizations 
and  distribution  sites  shall  ensure  that 
activities  unrelated  to  the  disbribution  of 
TEFAP  foods  are  conducted  in  a  manner 
consistent  with  paragraph  (f)(1)  of  this 
section. 

(3)  Termination  for  violation.  Except 
as  provided  in  paragraph  (f)(4]  of  this 
section.  State  agencies  shall 
immediately  terminate  from  further 
participation  in  TEFAP  operations  any 
emergency  feeding  organization  or 
distribution  site  that  distributes  or 
permits  distribution  of  materials  in  a 
.manner  inctHisistent  with  die  provisions 
of  paragraph  (f)(1)  of  this  section. 
'    (4)  Termination  exception.  The  State 
agency  may  withhold  termination  of  an 
emergency  feeding  organization's  or 
distribution  site's  TEFAP  participation  if 
the  State  agency  cannot  find  another 
emergency  feeding  organization  or 
distribution  site  to  operate  the 
distribution  in  the  area  served  by  the 
violating  organization.  In  such 
circumstances,  the  State  agency  shall 
monitor  the  distribution  of  commodities 
,by  the  violating  organization  to  ensure 
that  no  further  violations  occur. 

Date:  April  24. 1988. 
Anna  Kondratas. 
Administrator. 
[PR  Doa  88-9«86  Filed  4-28-88;  8:45  am] 
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Animal  and  Plant  Healtti  Inspection 
Service 

7  CFR  Part  319 
(OoctWtNOL«7-131] 

Importation  of  Fruits  and  Vegetables 

aqsicy:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

actkm:  Final  rale. 

summary:  We  are  amending  the 
regulations  by  removing  language 
authorizing  states  to  enforce  safeguards 
other  than  those  contained  in  federal 
regulations  concerning  the  entry  of  fruits 
and  vegetables  into  the  United  States 
for  local  consumption.  This  deletion  is 
necessary  because  states  are  precluded 
from  imposing  requirements  on  fruits 
and  vegetables  while  they  are  in  foreign 
commerce. 

EFFECnvc  date:  May  31, 198& 

FOR  FURTHER  INFORMATION  CONTACT 
Frank  Cooper.  Senior  Operations 
Officer,  Port  Operations  Staff.  PPQ, 
APHIS.  U^A.  Room  670.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782, 301-436-8248. 

SUPFLEMENTARY  INFORMATION: 

Backgramid 

"Subpart— Fruit  and  Vegetables." 
contained  in  7  CFR  319.56  et  seq. 
(referred  to  below  as  the  regulations), 
prohibits  or  restricts  the  in^>ortation  of 
certain  fruits  and  vegetables  as  a  means 
of  preventing  the  spread  of  foreign  plant 
pests  to  the  United  States.  The 
regulations  provide  for  the  following 
conditions  of  importation:  certification, 
movement  under  permit,  inspections, 
and  treatment.  These  conditions  are 
based  on  the  pest  hazard  of  the  fruit  and 
vegetables  involved,  the  pests  known  to 
exist  in  the  country  or  location  of  origin, 
and  other  circumstances  appropriate  to 
the  specific  intended  movement 

On  July  23. 1987,  we  published  a 
document  in  the  Federal  Register  (52  FR 
27686-27687,  Docket  No.  86-366) 
proposing  to  amend  the  regulations  by 
removing  language  stating  that  the 
subpart's  requirements  "shall  not  be  a 
bar  to  the  enforcement  of  such 
additional  safeguards  as  may  be 
deemed  necessary  by  the  officials  of 
such  states".  Our  concern  is  that  this 
language  could  be  interpreted  as 
authorizing  states  to  regulate  the 
importation  of  foreign  fruits  and 
vegetables  into  the  United  States.  Any 
such  action  by  a  state  would  be 
inconsistent  with  the  separation  of 
federal  and  state  powers  mandated  in 
the  United  States  Constitution,  which 


precludes  the  states  from  regulating 
foreign  commerce. 

Our  proposal  invited  the  submission 
of  written  comments,  which  were 
required  to  be  postmarked  or  received 
on  or  before  September  21, 1987.  We 
received  eight  comments. 

Forrign-to-lntrastate  Commerce 

Seven  commenters  argued  that 
"additional  [state]  safeguards"  are 
enforced  after  foreign  commerce  in 
imported  fruit  and  vegetables  ceases 
and,  therefore,  are  not  precluded  by  the 
Constitution.  The  commenters  disagree, 
however,  as  to  exactly  when  the  foreign 
commerce  concerning  fruit  and 
vegetables  ceases.  The  differing 
opinions  offered  by  the  commenters 
included: 

1.  After  inspection  and  clearance  by 
our  inspectors  at  a  U.S.  port  of  entry. 

2.  When  foreign  fhiits  and  vegetables 
are  moved  into  a  state  for  distribution 
within  that  state. 

3.  When  title  is  transferred  to  the 
receiver. 

Most  of  the  commenters  (many  of 
whom  were  state  officials)  err  in  their 
opinion  of  when  the  foreign  commerce         r 
ceases  concerning  fruit  and  vegetables. 
The  foreign  commerce  does  not  cease 
after  inspection  and  clearance  by 
Animal  and  Plant  Health  Inspection 
Service  inspectors  at  a  United  States 
port  of  entiy.  or  when  they  are  moved 
into  a  state  for  distribution  within  that 
state.  The  foreign  commerce  often  does 
not  cease  when  "title  is  transferred  to 
the  receiver."  Fruit  and  vegetables  are 
generally  perishable  commodities  which 
are  imported  for  immediate  distribution 
and  sale  to  the  consuming  public,  and 
the  foreign  commerce  in  imported  fruit 
and  vegetables  would  generally  not 
cease  until  sold  to  the  ultimate 
consumer.  The  question  of  when  the 
foreign  commerce  ceases  must  be 
considered  on  a  case-by-case  basis. 

Insufficient  or  Nonexistent  Regulations 

Five  commenters  expressed  a 
common  behef  that  states  should  have 
the  right  to  protect  their  citizens  and 
industries  from  pests  of  foreign  origin 
when  federal  regulations  are  insufficient 
or  do  not  exist 

We  disagree.  State  officials  who    - 
believe  that  their  state  is  not  adequately 
protected  by  existing  federal  regulations 
may  petition  the  Animal  and  Plant 
Health  Inspection  Service  to  have  the 
regulations  changed.  In  fact,  the  Animal 
and  Plant  Health  Inspection  Service 
already  cooperates  with  a  variety  of 
organizations — such  as  the  National 
Association  of  State  Departments  of 
Agriculture  and  the  National  Plant 


-      :  '  •  ■         - 
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Board — that  routinely  evaluate  federal 
plant  protection  laws  and  regulations, 
offering  periodic  recommendations  to 
improve  federal  protections  against 
foreign  plant  pests. 

No  Past  Problems 

Three  conunenters  argued  that  since 
there  is  no  evidence  that  the  "additional 
safeguards"  language  has  caused  any 
problems,  there  is  no  need  to  amend  the 
regidations.  We  disagree.  A  lack  of 
problems  in  the  past  does  not  guarantee 
that  states  will  not  be  misled  into  an 
unconstitutional  regulation  of  foreign 
commerce  in  the  future.  It  is  clear  from 
comments  received  concerning  this  rule 
that  there  is  a  problem  concerning 
"additional  safeguards"  by  states.  It  is 
not  known  if  the  current  "additional 
safeguards"  language  has  caused  or 
contributed  to  that  problem.  However, 
the  potential  for  misinterpreting  the 
current  "additional  safeguards" 
language  can  only  be  alleviated  by 
removing  it  from  the  regulations. 

Increase/Decrease  Authority 

Two  commenters  felt  that  our 
proposed  amendment  would  increase 
federal  authority  at  the  expense  of  the 
states,  by  eliminating  the  latter's 
inspection  systems  and  regulatory 
actions.  In  fact,  this  amendment  is  a 
completely  neutral  action  in  that  it 
neither  increases  nor  decreases  federal 
and  state  authorities. 

We  are  deleting  a  statement  from  the 
current  regulations  that  could  be 
misinterpreted  as  authorizing  state 
regulation  of  foreign  commerce.  This 
amendment  does  not  take  any  existing 
authorities  away  from  the  states, 
because  the  Constitution  precludes  state 
regulation  of  foreign  commerce. 

New  Language 

Two  conunenters  recommended 
retention  of  a  clarified  "additional 
[state]  safeguards"  statement  in  the 
regulations.  They  also  suggested  that  the 
clarification  be  accompUshed  by 
replacing  the  current  language  with  the 
following: 

Provided,  that  the  requirements  under  the 
regulations  in  this  subpart  with  respect  to  the 
entry  of  foreign  fruits  and  vegetables  into  any 
state  for  local  consumption  shall  not  be  a  bar 
to  the  enforcement  of  such  additional  post- 
clearance  and  post-entry  safeguards  as  may 
be  deemed  necessary  by  the  (rflicials  of  such . 
states.  I 

Unfortunately,  both  comments  were 
based  on  the  erroneous  belief  that 
imported  fruit  and  vegetables  transfer 
from  foreign  commerce  to  domestic 
commerce  immediately  following 
inspection  and  clearance  at  a  United 
States  port  of  entry.  As  previously 


explained  (see  discussion  under  subtitle, 
Foreign-to-Intrastate  Commerce), 
imported  articles  remain  in  foreign 
commerce  after  inspection  and 
clearance  at  a  United  States  port  of 
entry.  Thus,  the  phrase  suggested  by  the 
commenters,  "post-clearance  and  post- 
entry,"  could  be  interpreted  as 
authorizing  state  regulation  of  foreign 
commerce. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  action  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  tftate,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Deletion  of  the  language  in  §  319.56- 
6(c)  will  make  it  clear  that  states  may 
not  regulate  fruits  cmd  vegetables  in 
foreign  commerce.  Deletion  of  this 
language  will  not  add,  remove,  or  alter 
any  requirements  or  provisions  under 
Part  319.  Current  enforcement  practices 
will  remain  intact. 

Under  these  circumstances,  the  Acting 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

Executive  Order  12372 

Ths  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025,  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
considtation  with  state  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V.) 

List  of  Subjects  in  7  CFR  Part  319 

Agricultural  commodities.  Fruit, 
Imports,  Plant  diseases.  Plant  pests. 
Plants  (Agriculture).  Quarantine, 
Transportation. 


PART  319-FOREIGN  QUARANTINE 
NOTICES  _ 

Accordingly,  7  CFR  Part  319  is 
amended  to  read  as  follows: 

1.  The  authority  citation  for  Part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  ISOdd,  150ee,  150ff,  151- 
167;  7  CFR  2.17,  2.51,  and  371.2(c,) 

S  319.56-6    [AfflMMtod] 

2.  In  paragraph  (c)  of  §  319.56-6,  the 
phrase  "Provided,  TTiat  the  requirements 
under  the  regulations  in  this  subpart 
with  respect  to  the  entry  of  foreign  fhiits 
and  vegetables  into  any  State  for  local 
consumption  shall  not  be  a  bar  to  the 
enforcement  of  such  additional 
safeguards  as  may  be  deemed  necessary 
by  the  officials  of  such  States."  is 
removed. 

Done  in  Washington.  DC,  this  28th  day  of 
April,  1988. 

James  W.  Glosser, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc  88-8559  Filed  4-28-88:  8:45  am] 
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Agricultural  Marketing  Service 

7  CFR  Part  1065 

Milk  in  tha  Nabraaka-Westem  Iowa 
Markattoig  Araa;  Temporary  Reviaion 
of  IMvarakm  Umttation  Parcantaga 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Temporary  revision  of  rules. 

summary:  This  action  temporarily 
relaxes  for  the  months  of  April  through 
August  1988  the  limits  on  the  amount  of 
miUc  not  needed  for  fluid  (botUing)  use 
that  may  be  moved  directly  fit>m  farms 
to  nonpool  manufacturing  plants  and 
still  be  priced  under  the  Nebraska- 
Western  Iowa  milk  order.  The  limits 
would  be  revised  temporarily  from  50 
percent  to  65  percent  The  revision  is 
made  in  response  to  a  request  by  a 
cooperative  association  representing 
producers  supplying  the  market,  and 
will  prevent  uneconomic  movements  of 
milk. 

EFFECTIVE  DATE:  April  29, 1988. 

FOR  FURTHEII  INFORMATION  CONTACT 

Constance  M.  Brenner,  Marketing 
Specialist  USDA/AMS/Dairy  Division. 
Order  Formulation  Branch,  Room  2968, 
South  Building,  P.O.  Box  96456. 
Washington.  DC  20090-6456.  {202)  447- 
7183. 

SUPPLEMENTARY  INFORMATION:  Prior 

document  in  this  proceeding:  Notice  of 
Proposed  Temporary  Revision  of 


Diversion  Limitation  Percentages:  Issued 
March  21, 1988;  published  March  24, 
1988  (53  FR  9636). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  provide  greater 
assurance  that  handlers  will  not  engage 
in  uneconomic  movement  of  the 
market's  reserve  milk  supplies  in 
qualifying  such  milk  for  pricing  status 
under  the  order.  The  action  would  also 
tend  to  ensure  that  dairy  farmers  will 
continue  to  have  their  milk  priced  under 
the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  the  criteria  contained  therein. 

This  temporary  revision  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674), 
and  the  provisions  of  S  1065.13(d)(4]  of 
the  Nebraska-Western  Iowa  order. 

Notice  of  proposed  rulemaking  was 
published  in  die  Federal  Register  (53  FR 
9636)  concerning  a  proposed  relaxation 
of  the  limits  on  the  amount  of  milk  not 
needed  for  fluid  (bottling)  use  that  may 
be  moved  directly  from  farms  to  nonpool 
manufacturing  plants  and  still  be  priced 
under  the  order.  The  temporary  revision 
would  be  effective  for  the  months  of 
April  through  August  1988.  The  public 
was  afforded  the  opportunity  to 
conunent  on  the  proposed  notice  by 
submitting  written  data,  views  and 
arguments  by  March  31, 1988. 

Statement  of  Consideration 

After  consideration  of  all  relevant 
material,  data,  views  and  arguments 
filed  and  other  available  information,  it 
is  hereby  found  and  determined  that  the 
diversion  limits  on  producer  milk  should 
be  increased  by  15  percentage  points, 
from  50  percent  to  65  percent. 

Pursuant  to  the  provisions  of 
§  1065.13(d),  the  Director  of  the  Dairy 
Division  may  increase  or  decrease  the 
diversion  limitation  percentages  by  up 
to  20  percentage  points  in  any  month. 
Such  changes  may  be  made  to 
encourage  additional  milk  shipments 
needed  to  assure  an  adequate  supply  of 
milk  to  fluid  handlers,  or  to  prevent 
uneconomic  shipments  of  milk  merely 
for  the  purpose  of  assuring  that  dairy 
fanners  will  continue  to  have  their  milk 
priced  under  the  order  and  thereby' 


receive  the  benefits  that  accrue  from 
such  pricing. 

The  diversion  limitations  of  the 
Nebraska-Western  Iowa  milk  order 
were  revised  temporarily  from  50  to  60 
percent  for  the  months  of  May  through 
August  1986,  from  40  to  60  percent  for 
the  months  of  September  through 
December  1986,  fit>m  40  to  55  percent  for 
•the  months  of  January  through  March 
1987.  and  from  50  to  60  percent  for  the 
months  of  July  and  August  1987. 

National  Farmers  Organization  (NFO), 
a  cooperative  association  which 
represents  producers  supplying  the 
Nebraska-Western  Iowa  market 
requested  that  for  the  months  of  April 
through  August  1988,  the  diversion  limit 
on  producer  milk  be  increased  by  15 
percentage  points. 

The  cooperative  stated  that  producer 
milk  used  in  Class  I  sales  under  the 
Nebraska- Western  Iowa  order  during 
January  1988  declined  to  35  percent  from 
a  January  1987  level  of  42  percent. 
During  the  same  time  period,  according 
to  NFO,  the  amount  of  producer  milk 
pooled  imder  the  order  increased  13 
percent.  The  cooperative  predicted  that 
this  patiem  of  increasing  production  and 
the  resulting  decline  in  the  percentage  of 
producer  milk  used  in  Class  I  is  likely  to 
continue  in  1988.  NFO  stated  that 
keeping  the  order's  diversion  allowance 
at  a  level  approximately  equal  to  the 
marketwide  Class  II  and  Class  III  usage 
is  quite  appropriate. 

According  to  NFO,  the  milk  surplus  to 
the  fluid  needs  of  the  market  must  be 
diverted  to  manufacturing  facilities.  In 
order  to  comply  with  the  order's  50- 
percent  diversion  limits,  the  cooperative 
states  that  the  required  percentage  of  its 
members'  milk  must  be  delivered  to  pool 
plants.  However,  a  significant  amount  of 
its  members'  milk  is  not  needed  at  pool 
plants.  In  order  to  qualify  for  pooling, 
some  of  the  cooperative's  members'  milk 
must  be  unloaded  at  a  pool  plant  then 
reloaded  and  shipped  to  a  nonpool  plant 
to  be  used.  NFO  stated  that  without  the 
temporary  revision  such  uneconomic 
milk  shipments  will  be  necessary  for  the 
months  of  April  through  August  1988  if 
the  milk  of  its  member  producers 
customarily  pooled  under  the  Nebraska- 
Western  Iowa  order  is  to  continue  to  be 
priced  under  the  order  and  receive  the 
benefits  of  such  pricing.  According  to 
NFO,  the  temporary  increase  of  the 
diversion  limits  is  necessary  to  prevent 
uneconomic  shipments  merely  for  the 
purpose  of  assuring  that  dairy  farmers 
historically  associated  with  the  market 
will  continue  to  have  their  milk  priced 
under  the  order. 

Comments  supporting  the  temporary 
revision  of  the  diversion  limitations 
were  received  from  Associated  Milk 


Producers,  Inc.  (AMPI),  a  cooperative 
association  also  representing  producers 
on  the  Nebraska-Western  Iowa  market 
AMPI  supported  the  temporary  revision 
of  the  order's  diversion  limits  for  the 
same  reasons  cited  by  NFO.  The 
cooperative  emphasized  that  an 
increase  of  diversion  limits,  to  allow 
more  milk  to  be  shipped  directly  to 
manufacturing  plants,  is  the  most 
economical  solution  to  the  problem  of 
decreased  Class  I  utilization  and 
increased  supplies  of  producer  milk. 

No  comments  opposing  the  proposed 
relaxation  of  the  Nebraska-Western 
Iowa  order's  diversion  limits  were 
received. 

Without  the  temporary  revision,  milk 
would  have  to  be  moved  urmecessarily 
and  uneconomically  from  farms  to  pool 
plants  for  the  sole  purpose  of 
maintaining  the  pool  status  of  producers 
historically  pooled  under  the  Nebraska- 
Western  Iowa  order.  In  addition  to  such 
movements  of  milk  being  inefficient  and 
uneconomic,  the  additional  pumping  to 
which  the  milk  would  be  subject  would 
be  detrimental  to  the  quality  of  the  milk. 
It  is  concluded  the  relaxation  of  the 
producer  milk  diversion  limit  by  15 
points  will  prevent  uneconomic 
movements  of  milk  to  pool  plants  merely 
for  the  purpose  of  qualifying  it  as 
producer  milk  under  the  order. 

It  is  hereby  found  and  determined  that 
30  days'  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary,  and 
contrary  to  the  public  interest  in  that 

(a)  This  temporary  revision  is 
necessary  to  reflect  current  marketing 
conditions  and  to  maintain  orderly 
marketing  conditions  in  the  marketing 
area  for  the  months  of  April  through 
August  1988; 

(b)  This  temporary  revision  does  not 
require  of  persons  affected  substantial 
or  extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  the  proposed  temporary 
revision  was  given  interested  parties 
and  they  were  afforded  opportunity  to 
file  written  data,  views,  or  arguments 
concerning  this  temporary  revision. 

Therefore,  good  cause  exists  for 
making  this  temporary  revision  effective 
upon  publication  of  this  notice  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1065 

Milk  marketiiig  orders,  Milk,  Dairy 
products. 

//  is  therefore  ordered.  That  the 
aforesaid  provisions  of  S  1065.13(d)  (2) 
and  (3)  of  the  Nebraska-Western  Iowa 
milk  order  are  hereby  revised  for  the 
months  of  April  through  August  1988. 


BEST  COPY  AVAILABLE 
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PART  1065— MILK  IN  THE  NEBRASKA- 
WESTERN  IOWA  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1065  continues  to  read  as  follows: 

Authority.  Se^.  1-19,  48  Stat.  31.  as 
amended  (7  U.S.C.  601-874). 

§1065.13    [Teinponirily  revfaed  hi  part] 

2.  In  §  1065.13(d)  (2)  and  (3),  the 
provision  "50  percent"  is  revised  to  **85 
percent"  for  the  months  of  April  through 
August  1988.  I 

Signed  at  Washington.  DC  on  April  2S| 
1988. 

Edward  T.  Coughlin, 
Director.  Dairy  Division. 
[FR  Doc.  88-9528  Filed  4-28-88:  8:45  am) 

BtUJNO  COM  3410-Oa-M 

7  CFR  Part  910 
[L«non  ftog.  611] 

Lentons  Grown  in  CaNfomia  and 
Arizona;  UmRation  of  Handling 

agency:  Agricultural  Marketing  Service, 

USDA 

ACTKHC  Final  rule. 

summary:  Regulation  611  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
340,000  cartons  during  the  period  May  1 
through  May  7, 1988.  Such  action  is 
needed  to  balance  the  supply  of  fresh 
lemons  with  market  demand  for  the 
period  specified,  due  to  the  marketing 
situation  confronting  the  lemon  industry. 
DATES  Regulation  611  (§  910.911)  is 
effective  for  the  period  May  1  throu^ 
May  7, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  C-  Martin,  Section  Head, 
Volume  Control  Programs,  Marketing 
Order  Administration  Branch,  F&V, 
AMS,  USDA,  Room  2523,  South  Building, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456;  telephone:  (202)  447-5697. 
SUPPLEMENTARY  INFORMATION:  This 

final  rule  has  l)een  reviewed  under  i 
Executive  Order  12291  and  I 

Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 


Agricultural  Marketing  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  throu^ 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  [7 
CFR  Part  910]  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act,"  7  U.S.C.  601-674).  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  regulation  is  consistent  with  the 
marketing  policy  for  1987-88.  The 
committee  met  publicly  on  April  26, 
1988,  in  Los  Angeles.  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended,  by  an  8-4  vote,  a 
quantity  of  lemons  deemed  advisable  to 
be  handled  during  the  specified  week. 
The  commitee  reports  that  the  market 
for  lemons  remains  good  for  larger  sizes, 
weaker  for  smaller  sizes. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  that  is  it  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purp>oses  of  the 
Act,  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
California,  Arizona,  Lemons. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  I>art  910  is  amended  as 
follows: 

PART  910— LEMONS  GROWN  IN 
CAUFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 


Autliority:  Sees.  1-19. 48  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

2.  Section  910.911  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§9ia911    Lemon  Regulation  611. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  May  1, 1988, 
through  May  7. 1988,  is  established  at 
340,000  cartons. 

Dated:  April  27. 198& 
Charles  R.  Brader, 

Director,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service. 
[FR  Doc  88-9648  Filed  4-28-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATKW 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  87-NM-141-AD:  Aimtt.  39- 
5903] 

Airworthiness  Directives;  Lockheed- 
Georgia  Model  382  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive,  applicable 
to  Lockheed  Model  382  series  airplanes, 
which  requires  inspection  of  the  control 
column  base  for  cracks,  and 
replacement,  if  necessary.  This 
amendment  is  prompted  by  reports  of 
operators  using  an  elevator  block  that 
has  caused  cracking  to  occur  in  the  First 
Officer's  control  column.  This  condition, 
if  not  corrected,  could  result  in  failure  of 
the  control  column  and  loss  of  control  of 
the  airplane. 

dates:  Effective  June  7, 198a 

ADDRESSES:  Applicable  service 
information  may  be  obtained  fi'om 
Lockheed-Georgia  Company,  86  South 
Cobb  Drive,  Marietta.  Georgia  30063. 
This  information  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
17900  Pacific  Highway  South.  Seattle, 
Washington,  or  FAA,  Central  Region, 
Atlanta  Aircraft  Certification  Office. 
1669  Phoenix  Parkway,  Suite  210, 
Atlanta,  Georgia. 

FOR  FURTHER  INFORMATION  CONTACT! 

Mr.  Jack  Bentley,  Aerospace  Engineer, 
Airframe  Branch  (ACE-120A),  FAA, 
Central  Region,  Atlanta  Aircraft 
Certification  Office,  1669  Phoenix 


Parkway,  Suite  210.  Atlanta.  Georgia 
30349:  telephone  (404)  991-2910. 
SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
Lockheed-Georgia  Model  382  series 
airplanes,  which  requires  inspection  of 
the  control  column  base  for  cracks,  and 
replacement,  if  necessary,  was 
published  in  the  Federal  Register  on 
December  28, 1987  (52  FR  48829). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
the  proposal. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  following  rule. 

It  is  estimated  that  22  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  10  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$8,800. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
^ocedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibihty  Act 
that  this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small 
entities,  because  of  the  minimal  cost  of 
compliance  per  airplane  ($400).  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket 

List  of  Subjects  in  14  CFR  Fart  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.69. 

{39.13    (Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 


Lockheed-Geor^:  Applies  to  Model  382 
series  airplanes,  certificated  in  any 
category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 

To  prevent  failure  of  the  control  column 
and  loss  of  control  of  the  airplane, 
accomplish  the  following: 

A.  Within  the  next  250  hours  time-in- 
service  after  the  effective  date  of  this  AD, 
perform  an  eddy  current  (non-destructive) 
inspection  of  the  left  and  right  control  column 
bases  on  the  forward  side  of  each  control 
column  at  approximately  floor  level,  as 
follows: 

Note:  The  control  column  base  is  shown  in 
the  I^ockheed  Hercules  Component  Overhaul 
Manual.  SMP  850,  Item  27-26.  Figure  1.  page 
4.  as  Figure  Item  No.  235  (see  Figure  1, 
below).  The  inspection  area  is  around  the 
1.25-inch  diameter  hole  located  on  the 
forward  side  of  the  base  approximately  at  the 
lower  end  of  the  control  column  tube  support 
(Figure  Item  No.  185). 

The  control  column  bases  are  fabricated 
from  either  magnesium  or  aluminum.  Earlier 
airplanes  were  delivered  with  AZ916-T6 
magnesium  alloy  sand  castings  per  MIL-M- 
4204.  The  magnesium  castings  are  finished 
with  an  anodic  treatment,  a  wash  primer  per 
MIL-C-8514,  and  two  coats  of  epoxy  primer 
per  LAC  37-722,  Type  I,  followed  by  an  epoxy 
enamel  per  LAC  37-722  of  appropriate  color. 
The  aluminum  bases  are  A356-16  aluminum 
castings  per  MIL-A-21180,  Class  10.  with  an 
initial  sulfuric  acid  anodize.  and  finished  with 
two  coats  of  zinc  chromate  primer,  followed 
by  two  coats  of  Camouflage  lacquer  per  TT- 
U190. 

Fatigue  cracking  may  initiate  at  the  sharp 
edge  formed  by  thickness  transition 
approximately  mid-way  up  from  the  bottom 
of  the  1.25-inch  diameter  hole  on  the  forward 
side  of  the  base.  Cracks  will  propagate  aft 
around  the  perimeter  of  the  base  along  the 
thickness  transition. 

1.  Prior  to  performing  the  eddy  current 
inspection,  assemble  the  following 
equipment: 

a.  Crack  Detector,  Magnaflux  P/N  ED-520. 
or  equivalent. 

b.  Probe,  surface,  shielded.  Vi-inch 
diameter.  8  inches  long.  VM  products  P/N 
VM200-8,  or  equivalent. 

c.  Probe,  surface,  shielded,  right  angle,  Vs- 
inch  diameter,  V^-inch  drop,  8  inches  long, 
VM  Products  P/N  VH202BA-V4-8,  or 
equivalent. 

d.  Cable,  6  foot.  Microdot/BAC, 
Mastercraft  Enterprises  P/N  NMT  7-41-BM. 
or  equivalent. 

e.  Standard,  aluminum,  as  furnished  with 
the  Magnaflux  instrument,  or  Lockheed- 
Georgia  Company  P/N  PDL  457A. 

2.  Prior  to  performing  the  eddy  current 
inspection,  prepare  the  airplane  in  the 
following  manner 

Warning:  Ensure  that  power  is  isolated 
from  all  systems  in  the  inspection  area  prior 
to  approaching  the  inspection  area.  Failure  to 
comply  may  result  in  serious  injury  to 
personnel. 

a.  Isolate  power  from  all  systems  in  the 
inspection  area  in  accordance  with 
applicable  maintenance  manuals. 


b.  Remove  screws  retaining  Dust  Seal  Boot 
(Figure  Item  No.  2a  Item  27-26  of  SMP  850)  to 
the  cockpit  floor.  Loosen  clamp  retaining  the 
Dust  Seal  Boot  to  the  Support  Tube,  and  push 
the  Dust  Seal  Boot  up  approximately  6-8 
inches  and  secure  to  Support  Tube 
temporarily.  Repeat  for  opposite  control 
column  installation. 

3.  Gain  access  for  the  inspection  inside  of 
the  airplane  in  the  cockpit,  using  normal 
ingress  provisions. 

4.  Prepare  the  area  to  be  inspected  as 
follows: . 

a.  Remove  oil  grease,  residual,  sealant,  and 
other  materials  by  wiping  the  control  column 
base  around  the  1.2S-inch  diameter  hole  on 
the  forward  side  of  the  base  with  Federal 
Specification  O-T-620.  Type  I. 
Trichloroethane,  or  commercial  equivalent, 
and  dry  with  clean  cotton  cloth. 

Warning:  Federal  Specification  O-T-620. 
Type  I.  Trichloroethane  is  toxic  to  skin.  eyes, 
and  respiratory  tract.  Skin  and  eye  protection 
is  required.  Avoid  repeated  or  prolonged 
contact.  Good  general  ventilation  is  normally 
adequate.  Failure  to  comply  could  result  in 
injury  to  personnel 

b.  Visually  inspect  area  to  be  inspected, 
lookipg  for  rough  surface  conditions  which 
could  adversely  affect  the  eddy  current 
inspection.  If  surface  appears  rough,  smooth 
surface  using  320  grit  sandpaper  until  a 
reliable  eddy  current  inspection  can  be 
achieved. 

5.  Set  up  and  calibrate  the  eddy  current 
instrument  as  specified  in  Lockheed  Service 
Manual  SMP-515-A  or  SMP-515-C.  Work 
Card  SP-76,  Appendix  A.  for  surface 
scanning  on  aluminum.  The  eddy  current 
insUiiment  must  be  recalibrated  when  probes 
are  changed.  Calibrate  on  aluminum  for 
inspection  of  the  magnesium  casting. 

6.  Perform  the  eddy  current  inspection  in 
the  following  manner 

a.  With  the  control  column  in  the  full  aft 
position,  surface  scan  around  the  entire 
circumference  of  the  1.25-inch  diameter  hole 
at  the  front  of  the  control  column  base 
casting,  using  both  eddy  current  probes.  Scan 
in  both  clockwise  and  counterclockwise 
directions. 

b.  Repeat  this  inspection  on  the  opposite 
control  column  base. 

7.  If  any  suspected  defects  in  the  control 
column  base  casting  are  found  during  the 
eddy  current  inspection,  indicated  by  a  sharp 
meter  deflection  noted  during  cahbration, 
mark  the  suspected  defect. 

a.  To  confirm  suspected  defects,  proceed  to 
paragraph  B..  below. 

b.  If  no  defects  are  suspected,  proceed  to 
paragraph  C.  l>elow  (System  Securing). 

B.  To  confirm  suspected  defects,  perform  a 
fluorescent  penetrant  inspection  as  follows: 

1.  Prior  to  performing  the  fluorescent 
penetrant  inspection,  assemble  the  following 
equipment: 

Note:  All  chemicals  shall  use  the  "family 
concept" — they  shall  all  be  from  the  same 
manufacturer  for  Type  I.  Group  VI,  Method  C, 
per  MIL-I-25135. 

a.  Penetrant,  fluorescent.  Magnaflux  P/N 
ZL-22A,  or  equivalent. 

b.  Remover,  penetrant  Magnaflux  P/N 
SKC/NF/ZC-7B,  or  equivalent.  ~ 
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c.  Developer,  penetrant  MagnaQux  P/N 
ZP-9b,  or  equivalent 

d.  Black  light  portable,  Magoaihix  P/N  ZB- 
26,  or  equivalent. 

2.  Prior  to  performing  the  fluorescent 
penetrant  inspection,  prepare  the  airplane  by 
removing  the  control  column  assembly  from 
the  airplane  in  accordance  with  the 
apphcable  maintenance  document 

3.  Cain  access  for  the  inspection  inside  of 
the  airplane  in  the  cockpit  using  normal  1 
ingress  provisions.  { 

4.  Prepare  the  area  to  be  inspected,  in 
accordance  with  Lockheed  Service  Manual 
SMP  515-A  or  SMP  515-C,  Work  Card  SP-Te, 
Appendix  A.  for  stripping  finish  around  the 
1.25-inch  diameter  hole  in  the  suspect  area. 

Warning:  Paint  strippers  are  dangerous 
chemicals  to  humans  and  aircraft.  Every 
effort  must  be  made  to  prevent  inadvertent 
contact  with  any  portion  of  the  person  or 
aircraft.  Should  accidental  contact  be  made, 
immediately  flood  the  contacted  area  with 
water,  and.  in  the  case  of  personal  contact, 
seek  immediate  medical  attention. 

5.  Perform  the  fluorescent  penetrant 
inspection  in  the  following  manner 

Note:  If  the  temperature  of  the  part  or 
inspection  materials  to  be  used  is  below  60  *F 
(16  X),  preheat  and  maintain  the  temperature 
at  or  above  60  *F  (16  'C)  during  application  of 
penetrant  materials.  The  surface  may  be 
heated  with  a  hot  air  heater. 

a.  Pre-clean  the  area  to  be  inspected  with 
the  solvent  cleaner  (Remover,  SKC/NF/ZC- 
7B)  and  wipe  with  a  clean,  dry,  tint  free   | 
cotton  cloth.  ' 

b.  Apply  warm  air  to  the  inspection  area  to 
remove  all  moisture. 

c  Apply  penetrant  to  the  control  column 
base  with  penetrant  sprayed  onto  a  cotton 
swab  and  brushed  onto  the  part.  Do  not  spray 
the  part  from  the  penetrant  spray  can.  Allow 
a  minimum  dwell  time  of  10  minutes  before 
proceeding  to  the  next  step. 

d.  Wipe  inspection  area  with  a  clean,  dry, 
lint  free  cotton  cloth.  Wipe  remaining 
penetrant  from  part  with  a  clean,  lint  free 
cotton  cloth  dampened  with  the  penetrant 
remover.  Check  the  area  to  be  inspected  with 
the  black  light  to  ensure  that  excess 
penetrant  has  been  removed  prior  to  applying 
the  developer. 

e.  Spray  a  light  film  of  developer  over  the 
area  to  be  inspected.  Allow  a  minimum  dwell 
time  of  S  minutes. 

f.  Using  the  black  Ugfat  inspect  the  suspect 
area  for  defects. 

6.  If  defects  are  confirmed,  prior  to  further 
flight  replace  the  control  column  base  with  a 
serviceable  unit  free  of  cracks.  After 
replacement  of  the  control  column  base,  or  if 
no  defects  are  found,  proceed  to  paragraph 
C  below  (System  Securing). 

C  System  Securing:  Restore  finishes  and 
sealants,  reinstall  removed  components, 
remove  equipment  and  supplies  from  the 
inspection  area:  rig  control  system  in 
accordance  «vith  applicable  maintenance 
manual;  and  perform  operation  checkouts  as 
required  in  accordance  with  applicable    , 
maintenance  instructions.  | 

D.  An  alternate  means  of  compliance  o^ 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety  and 
which  has  the  concurrence  of  an  FAA 


Principal  Maintenance  Inspector,  may  be 
used  when  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office,  FAA.  Central 
Region. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.190  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  doctunents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Lockheed-Georgia  Company, 
86  South  Cobb  Drive,  Marietta,  Georgia 
30063.  These  doctmients  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  FAA 
Centra!  Region,  Atlanta  Aircraft 
Certification  Office,  1669  Phoenix 
Parkway,  Suite  210,  Atlanta,  Georgia. 

This  amendment  becomes  effective 
June  7, 198& 

Issued  in  Seattle,  Washington,  on  April  19. 
1988. 
Frederick  M.  Isaac 

Acting  Director.  Northwest  Mountain  Region. 
[FR  Doc  88-9482  Filed  4-28-88;  8:45  am] 
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14CFRPart39 

[Dockat  No.  87-NII-166-AD;  AmdL  39- 
5907] 

Airworthiness  Directives;  Aerospatiale 
Model  ATR-42  Series  Airplanes 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Aerospatiale  Model  ATR- 
42  series  airplanes,  which  requires 
inspections  for  cracks  of  each  main 
landing  gear  (MLG)  wheel,  and 
replacement,  if  necessary.  This 
amendment  is  prompted  by  reports  of 
cracks  on  inboard  wheel  halves.  This 
condition,  if  not  corrected,  could  lead  to 
complete  failure  of  the  wheel. 
DATES:  Effective  June  10, 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Aerospatiale,  316  Route  de  Bayonne, 
31060  Toulouse  Cedex  03.  France.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washingtoa  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Art  Scholes,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
1979.  Mailing  address:  FAA,  Northwest 


Mountain  Region.  17900  Pacific  Highway 

South,  C-68866,  Seattle.  Washington. 

98168. 

SUPPIEMCNTARV  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
Aerospatiale  Model  ATR-42  series 
airplanes,  which  requires  inspections  for 
cracks  of  each  main  landing  gear  (MLG) 
wheel,  and  replacement  if  necessary, 
was  published  in  the  Federal  Register  on 
January  28, 1988  (53  FR  2500). 

Interested  parties  have  been  affcmled 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  suggested  that 
inspections  should  be  based  on  a 
number  of  landings  rather  than  a 
specific  number  of  days,  since  the 
utilization  of  their  aircraft  can  vary  fit)m 
2  landings  to  as  many  as  20  landings  per 
day.  The  FAA  concurs  with  these 
comments  and  has  revised  the  fmal  rule 
to  reflect  that  the  inspections  are 
required  at  intervals  of  7  days  or  100 
landings,  whichever  occurs  later. 

Another  commenter  took  notice  that 
the  proposed  rale  would  allow  only  one 
landing  after  the  detection  of  a  crack, 
while  Loral  System  Service  Bulletin  ATR 
42-32-40-1  states  that  a  maximtmi  of  5 
landings  may  be  made.  The  commenter 
suggested  that  the  final  rule  be  revised 
to  be  consistent  with  this  aspect  of  the 
service  bulletin.  The  FAA  does  not 
concur.  The  FAA  has  determined  that,  in 
order  to  maintain  an  acceptable  level  of 
safety,  no  more  than  one  landing  may  be 
made  after  the  detection  of  a  crack. 

Since  issuance  of  the  Notice  of 
Proposed  Ridemaking,  Aerospatiale  has 
issued  Service  Bulletin  ATR42-d2-0017, 
dated  January  19, 1988.  which  describes 
procedures  for  the  installation  of  new 
reinforced  inboard  wheel  halves  and  a 
modified  hub  spacer.  The  FAA  has 
determined  that  installation  of  the  new 
wheel  and  hub  spacer  terminates  the 
requirement  for  repetitive  inspections 
required  by  this  AD,  and  has  added  a 
new  paragraph  C  to  the  final  rule  to 
reflect  this. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed,  with 
the  changes  previously  discussed. 

It  is  estimated  that  18  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  7  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 


to  U.S.  operators  is  estimated  to  be 
$5,040. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  2291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979),  and  it  is  fiulher  certified  imder  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
because  of  the  minimal  cost  of 
compliance  per  airplane  ($280).  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  Safety,  Aircraft. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-.449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13   [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Aerospatiale:  Applies  to  Model  ATR-42  series 
airplanes,  certificated  in  any  category. 
Compliance  required  within  7  days  or  100 
landings  after  the  effective  date  of  tliis 
AD,  whichever  occurs  later,  unless 
previously  accomplished. 

To  prevent  failure  of  the  wheel,  due  to 
cracked  spokes,  accomplish  the  following: 

A.  With  the  airplane  jacked,  perform  a 
visual  inspection  of  the  inboard  wheel  halves 
for  cracks,  in  accordance  with  Loral  Systems 
Group  Service  Bulletin  ATR  42-32-40-1, 
Revision  2.  dated  June  23, 1^.  Repeat  the 
inspection  at  intervals  not  to  exceed  7  days 
or  100  landings,  whichever  occurs  later.  If  a 
crack  is  detected,  only  one  additional  landing 
may  be  made  after  the  detection  of  a  crack 
before  the  cracked  inboard  wheel  half  must 
be  replaced. 


B.  At  each  tire  change,  perform  an  eddy 
current  inspection  or  other  nondestructive 
test  of  the  inboard  wheel  halves,  in 
accordance  with  Ixtral  Systems  Group 
Service  Bulletin  ATR  42-32-40-1,  Revision  2, 
dated  June  23, 1987.  Replace  any  cracked 
inboard  wheel  half  before  further  flight. 

C.  Replacement  of  inboard  wheel  halves 
with  a  new  reinforced  half  wheel  and 
replacement  of  the  existing  hub  spacer  with  a 
modified  hub  spacer,  in  accordance  with 
Aerospatiale  Service  Bulletin  ATR42-32- 
0017,  dated  January  19, 1988  (reference  Loral 
Service  Bulletin  ATR42-32-40-4,  dated  July 
IS,  1987),  constitutes  terminating  action  for 
the  repetitive  inspections  required  by 
paragraphs  A.  and  B.,  above. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety  and 
which  has  the  concurrence  of  an  FAA 
Principal  Maintenance  Inspector,  may  be 
used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Northwest  Mountain  Region. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modifications  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  document  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Aerospatiale,  316  Route  de 
Bayonne,  31060  Toulouse  Cedex  03, 
France.  This  document  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

This  amendment  becomes  effective 
June  10, 1988. 

Issued  in  Seattle,  Washington,  on  April  22, 
1988. 

Frederick  M.  Isaac 

A  cling  Director,  North  west  Mounain  Region- 
[FR  Doc.  88-9537  Filed  4-28-88: 8:45  am] 
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14  CFR  Part  39 

(Dodcet  No  87-NM-170-AO;  Amdt  39- 
5908] 

Airworttiiness  Directives;  The  de 
HavWand  Aircraft  Company  of  Canada, 
a  Division  of  Boeing  of  Canada,  Ltd., 
Model  DHC-8-100  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  notice  adopts  a  new 
airworthiness  directive  (AD),  applicable 
to  de  Havilland  Model  DHC-8-100 
series  airplanes,  which  requires  clearly 
marking  the  location  and  means  of 


entering  the  lavatory.  This  amendment 
is  prompted  by  reports  of  passengers 
mistaking  the  airstair  door  operating 
handle  for  the  means  of  gaining  access 
to  the  lavatory.  This  condition,  if  not 
corrected,  coidd  lead  to  inadvertent 
opening  of  the  airstair  door  and 
consequent  depressurization  of  the 
airplane. 

DATE:  Effective  fune  10. 1988. 

addresses:  The  applicable  service 
information  may  be  obtained  from  The 
de  Havilland  Aircraft  Company  of 
Canada,  a  Division  of  Boeing  of  Canada, 
Ltd.,  Garratt  Boulevard,  Downsview, 
Ontario  M3K  1Y5.  Canada.  This 
information  may  be  examined  at  the 
FAA  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  FAA,  New  England 
Region,  New  York  Aircraft  Certification 
Office,  181  South  Franklin  Avenue, 
Room  202.  Valley  Stream.  New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Andrew  Gfrerer,  Systems  and 
Equipment  Branch  (ANE-173],  New 
York  Aircraft  Certification  Office,  FAA, 
New  England  Region,  181  South  Franklin 
Avenue,  Room  202,  Valley  Stream,  New 
York  11581;  telephone  (516)  791-6427. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  which  requires 
clearly  marking  the  location  and  means 
of  entering  the  lavatory  on  de  Havilland 
Model  DHC-8-100  series  airplanes,  was 
published  in  the  Federal  Register  on 
January  19. 1988  (53  FR  374). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter,  the  manufacturer, 
had  no  objection  to  the  intent  of  the  AD. 
but  disagreed  with  the  wording  of  the 
description  of  the  imsafe  condition 
addressed  by  this  action.  The 
commenter  stated  that  the  exit  door 
handle  and  the  lavatory  door  handle  are 
not  in  close  proximity,  as  was  indicated 
in  the  preamble  to  the  Notice.  The 
commenter  pointed  out  that  the  exit 
door  handle  is  near  the  airstair  door, 
while  the  lavatory  door,  which  does  not 
have  a  handle,  is  near  the  fiight 
compartment  entrance.  In  addition,  the 
commenter  believes  that  the  reported 
incidents  of  passengers  mistaking  the 
airstair  door  operating  handle  as  the 
means  of  gaining  access  to  the  lavatory 
were  due  to  a  lack  of  association  of  the 
airstair  door  handle  with  the  airstair. 
The  FAA  considers  these  comments  to 
have  merit  Both  the  lavatory  door  and 
airstair  door  are  located  in  the  forward 
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portion  of  the  airplane;  the  lavatory  door 
(which  does  not  have  a  handle)  is 
located  on  the  right-hand  side,  around  a 
comer  from  the  airstair  door.  Thp  FAA 
notes  that  passengers'  confusion 
apparently  arises  from  a  label  located 
next  to  the  airstair  door  handle,  which 
merely  reads  "OPEN,"  and  does  not 
distinguish  between  the  airstair  or 
lavatory.  In  consideration  of  the 
foregoing,  the  FAA  has  revised  the  text 
of  the  final  rule  to  clarify  the  description 
of  the  unsafe  condition. 

The  same  commenter  stated  that  a 
statement  in  tlie  preamble  to  the  Notice, 
which  read  "*  *  *  the  exit  door  was 
inadvertently  opened,"  was  not 
completely  accui  ate.  In  two  of  the 
reported  incidents,  the  airstair  door 
handle  was  moved  sufficiently  to  deflate 
the  door  seal,  but  tne  door  was  not 
actually  opened.  In  another  incident,  a 
passenger  apparently  grabbed  the 
airstair  door  handle  in  an  attempt  to 
gain  access  to  the  lavatory,  but  was 
stopped  by  an  on-board  flight  attendant; 
in  this  case,  the  door  seal  did  not  deflate 
and  the  door  was  not  opened.  The  FAA 
notes  these  comments. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  following  rule,  with  the 
change  previously  described. 

It  is  estimated  that  36  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  .5  manhour 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$720.  j 

The  regulations  set  forth  in  this    ' 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301.  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  arid  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
because  of  a  minimal  cost  of  compliance 
per  airplane  ($20).  A  final  evaluation  has 


been  prepared  for  this  regulation  and 
has  been  placed  in  the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39— (AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised)  Pub.  L  97-449, 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    lAmended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

De  Havilland  Ainxafl  Company  of  Canada,  a 
Division  of  Boeing  of  Canada,  Ltd.: 
Applies  to  Model  DHC-&-100  series 
airplanes,  serial  numbers  3  and 
subsequent,  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  inadvertent  depressurization 
caused  by  passengers  mistaking  the  airstair 
door  operating  handle  for  a  means  of  gaining 
access  to  the  lavatory,  accomplish  the 
following: 

A.  Within  80  days  after  the  effective  date 
of  this  AO,  replace  the  labels  marking  the 
location  and  means  of  opening  the  lavatory, 
in  accordance  with  the  Accomplishment 
Instructions  of  de  Havilland  Service  Bulletin 
S-11-14.  Revision  A,  dated  )uly  20, 1987. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety  and 
which  has  the  concurrence  of  an  FAA 
Principal  Maintenance  Inspector,  may  be 
used  when  approved  by  the  Manager,  New 
York  Aircraft  Certification  Office,  FAA,  New 
England,  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  The  de  Havilland  Aircraft 
Company  of  Canada,  a  Division  of 
Boeing  of  Canada,  Ltd.,  Garratt 
Boulevard,  Downsview,  Ontario  M3K 
1Y5,  Canada.  These  documents  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the  FAA, 
New  England  Region,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  Room  202,  Valley  Stream,  New 
York. 
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This  amendment  becomes  effective  ]une  10. 
1988. 

Issued  in  Seattle,  Washington,  on  April  22. 
■"988. 
Freiierick  M.  Isaac 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc.  88-9536  Filed  4-28-88;  8:45  am] 

BILUNG  C006  4910-1S-M 

14  CFR  Part  95 

(Docket  No.  25593;  Amdt.  No.  343] 

IFR  Altitudes;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 

summary:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rule) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  These  regulatory 
actions  are  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 

dates:  Effective:  May  15, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  K.  Funai,  Flight  Procedures 
Standards  Branch  (AFS-230),  Air 
Transportation  Division,  Office  of  Flight 
Standards,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington.  DC  20591; 
telephone:  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 

amendment  to  Part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  95) 
prescribes  new,  amended,  suspended,  or 
revoked  IFR  altitudes  governing  the 
operation  of  all  aircraft  in  IFR  flight  over 
a  specified  route  or  any  portion  of  that 
route,  as  well  as  the  changeover  points 
(COPs)  for  Federal  airways,  jet  routes, 
or  direct  routes  as  prescribed  in  Part  95. 
The  specified  IFR  altitudes,  when  used 
in  conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference. 

The  reasons  and  circumstances  which 
create  the  need  for  this  amendment 
involve  matters  of  flight  safety, 
operational  efficiency  in  the  National 
Airspace  System,  and  are  related  to 
published  aeronautical  charts  that  are 
essential  to  the  user  and  provide  for  the 
safe  and  efficient  use  of  the  navigable 
airspace.  In  addition,  those  various 
reasons  or  circumstances  require 
making  this  amendment  effective  before 


the  next  scheduled  charting  and 
publication  date  of  the  flight  information 
to  assure  its  timely  availability  to  the 
user.  The  effective  date  of  this 
amendment  reflects  those 
considerations.  In  view  of  the  close  and 
immediate  relationship  between  these 
regulatory  changes  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  this 
amendment  is  unnecessary, 
impracticable,  and  contrary  to  the  public 
interest  and  that  good  cause  exists  for 
making  the  amendment  effective  in  less 
than  30  days. 

The  FAA  has  detenpined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 


current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entifies  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjecto  in  14  CFR  Part  95 

Aircraft,  Airspace. 

Issued  in  Washington,  DC  on  April  IS, 
1988. 
Robert  L  Goodrich. 

Director  of  Flight  Standards. 


Adoption  of  the  Ameodmeot 

Accordingly  and  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  Part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  95)  is 
amended  as  follows  effective  at  0901 
GMT: 

PART  95-{AMENDED] 

1.  The  authority  citation  for  Part  95 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348. 1354  and  1510;  49 
U.S.C.  106(g)  (Revised,  Pub.  L  97-44a  |anuary 
12. 1983):  and  14  CFR  11.49(b)(2). 

2.  Part  95  is  amended  to  read  as 
follows: 

BRUNO  CODE  MIO-IMi 


UMI 


15366 
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REVISIONS  TO  MINIMUM  ENROUTE  IFR  ALTITUDES  .A  CHANGEOVER  POINTS 

AMBOMBIT  343  ffFECTIVE  DATE,  MAY  5,  1988 
ROM  TO  MEA  FROM  TO 

§95.1001  DWEQ  MMfrES-U.S. 


MEA 


§9S.6034  VCR  FOOAl  AIRWAY  34 
B  AMENDS  TO  READ  M  fUCt 


«av 


lAHAMA  ROUm 


B  AMBBD  TO  READ  Rl  PART 


RIMBA.  NY  RX 


Wins,  NY  FIX 


*SYONY,  Bf  FIX 
*4000-MRA 
••1200-A*OCA 

lAUTH.  BF  FIX 

*1400-AAOCA 


LAUTH.  BF  FIX 


FREEPORT,  BF  VOR/DME 


*3000 


'2000 


§95.6039  VOR  FDOAL  AIRWAY  39 
B  AMENDED  TO  READ  M  PARI 


GORDONSVILLE,  VA 
VORTAC 

•5200  -  MOCA 


MARTINS6URG,  WV 
VORTAC 


§95.6003  VOR  FDBUa  AIRWAY  3 

B  AMB0ED  TO  READ  M  PART 


§95.6049  VOR  FDOAL  AIRWAY  49 
B  AMENDED  TO  READ  M  PART 


VULCAN,  AL  VORTAC 

*BOUNT,  AL  FIX 

MOOENA,  PA  VORTAC 

BIGGY,  PA  FIX 

2S00 

*4000-  MRA 

BiGGY.  PA  FIX 

SOIBERG,  NJ  VORTAC 

2000 

§95.6013  VOR  RDBAL  ARtWAY  13 

B  AMBOED  TO  READ  Rl  PART 


§95.6066  VOR  RDBAL  AIRWAY  66 
B  AMCNOED  TO  READ  M  PART 


§95.6016  VOR  FDBAL  ARtWAY  16 
B  AMBSB  TO  READ  ■  PARI 


CALVERTON,  NY  VORTAC 
CREAM.  NY  FIX 


K  NY  I 


CREAM,  NY  FIX 
NORWICH,  a  VORTAC 


2000 

2500 


BURUNGTON,  lA  VORTAC         IOWA  CITY,  lA  VORTAC 
IOWA  CITY.  lA  VORTAC  CEDAR  RAPIDS,  lA 

VORTAC 


§95.6088  VOR  FDOAL  AIRWAY  88 

B  AMENDED  TO  READ  M  PART 


§95.6020  VOR  fSBAL  AMWAY  20 

B  AMPWD  TO  READ  M  PART 


DEIMA,  MO  RX 

*2300-M0CA 


GLASS,  MORX 


LATEX,  TX  RX 

•1700  -  MOCA 
SOLON,  TX  RX 


ASCOT,  TX  FIX 


CORPUS  CHRIST!,  TX 
VORTAC 
NEW  ORLEANS,  lA  VORTAC     SLIOO,  LA  FIX 
•1500 -MOCA 


•4000 

1600 
*5000 


§95.6114  VOR  FDBAL  AHtWAY  114 
B  AMENDB  TO  READ  Mt  PART 


NEW  ORLEANS,  LA  VORTAC     SUDD.  LA  FIX 
•1500 -MOCA 


6000 


•6000 


3000 


TUCSON,  AZ  VORTAC 

SULU,  AZ  FIX 

8000 

RICH  MOUNTAIN,  OK 

•HADES,  AR  FIX 

••4600 

SULU,  AZ  FIX 

MESCA,  AZ  FIX 

VORTAC 

SEBND 

9500 

•4200 -AARA 

1 

NWBND 

8000 

••3900-AAOCA 

MESCA,  AZ  RX 

DOUGUS,  AZ  VORTAC 

9500 

DES  MOINES,  lA  VORTAC 

•ANKEN,  lA  FIX 

2700 

DOUGLAS,  AZ  VORTAC 

ANIMA,  NM  FIX 

•11000 

•3500  -  MCA  ANKEN  FIX,  N  BNO 

•8700  -  MOCA 

EL  PASO,  TX  VORTAC 

HUDSPETH.  TX  VORTAC 

7500 

ABIUNE,  TX  VORTAC 

BRIDGEPORT,  TX  VORTAC 

•5000 

§95.6015  VOR  FB»UU.  ARtWAY  15 

•3500  -  MOCA 
TUSCALOOSA,  AL  VORTAC 

BROOKWOOO,  AL  VORTAC 

•2500 

B  AMBOED  TO  READ  ■  PARI 

1 

•2000 -MOCA 

ARDMORE,  OK  VORTAC 
PHARA.  OK  RX 

PHARA,  OK  RX 
OKAMiLGEE.  OK  VOR 

3000 
•3000 

§95.6067  VOR  RDBAL  ARtWAY  67 

•2300 -MOCA 

1      ^ 

B  AMMOED  TO  READ  m  PART 

2600 
2700 


•3500 


•5000 
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FROM  TO 

§95.6126  VOR  FDBAL  AIRWAY  126 
B  AMB«»  TO  READ  M  PART 


PLANT.  IN  RX 


HOMES,  IN  FIX 


§95.6130  VOR  FB)BAL  AIRWAY  130 
B  AMENDB)  TO  READ  M  PART 


BRADLEY,  Q  VORTAC 


NORWICH,  a  VORTAC 


§95.6135  VOR  FEDERAL  AIRWAY  135 
B  AMBBED  TO  READ  Nl  PART 


BARD,  AZ  VORTAC 

•3900 -MOCA 
BLYTHE,  CA  VORTAC 


BLYTHE,  CA  VORTAC 
PARKER,  CA  VORTAC 


§95.6137  VOR  FB>BAL  AIRWAY  137 
B  AMENDS)  TO  READ  M  PART 

IMPERIAL,  CA  VORTAC  •BRAWL,  CA  FIX 

•4500  -  MRA 
BRAWL,  CA  FIX  •WISTE,  CA  FIX 

•4000  -  MCA  WISTE  RX,  NW  BND 
WISTE.  CA  FIX  THERAAAL.  CA  VORTAC 

§95.6138  VOR  FB)BAL  AIRWAY  138 
B  AMBN)B>  TO  READ  W  PART 


UNCOLN,  NE  VORTAC 


OMAHA,  NE  VORTAC 


§95.6139  VOR  FB>BAL  AIRWAY  139 
B  AMBIDED  TO  READ  Nl  PART 


INNDY,  Rl  RX 


TONNI,  AAA  FIX 


§95.6151  VOR  FDBAL  AIRWAY  151 
B  AAWOED  TO  READ  M  PART 


HYANNIS,  MA  VORTAC 
•1500 -MOCA 

GAILS,  AAA  FIX 

•1500 -MOCA 


GAILS,  AAA  RX 
PROVIDENCE,  Rl  VORTAC 


§95.6155  VOR  FEDBAL  AIRWAY  155 
B  AMENDB)  TO  READ  M  PART 

FLAT  ROCK,  VA  VORTAC  COAH,  VA  FIX 

COAH,  VA  RX  BROOKE.  VA  VORTAC 

§95.6159  VOR  FEDBAL  AIRWAY  159 
B  AMBMB  TO  READ  Nl  PART 

NAPOLEON,  MO  VORTAC  PUSH,  MO  RX 


MEA 


2600 


6000 


•5000 

5400 


3000 
3000 
5000 


3700 


2000 


•3000 
•2000 


2000 
6000 


2900 


.-— -   o-^^x.y^lk-. 


FROM  TO 

§95.6161  VOR  FDERAL  AIRWAY  161 
B  AAttNOB)  TO  READ  M  PART 


PHARA,  OK  FIX 

•2300  -  MOCA 
BUTLER,  MO  VORTAC 

•2400  -  MOCA 
DES  MOINES,  lA  VORTAC         •ANKEN,  lA  RX 

•3500  -  MCA  ANKEN  FIX,  N  BND 


OKMULGEE,  OK  VOR 
NAPOLEON,  MO  VORTAC 


MEA 


•3000 

•2900 

2700 


§95.6166  VOR  FEDBAL  AIRWAY  166 
B  AMBIOB>  TO  READ  M  PART 


OUPONT,  DE  VORTAC 


WOOOSTOWN.  NJ 
VORTAC 


2000 
MAA-8000 


§95.6172  VOR  FDERAL  AIRWAY  172 
B  AAABCB)  TO  READ  M  PAn 


NEWTON.  lA  VOR/DME 


CEDAR  RAPIDS,  lA 
VORTAC 


2800 


§95.6175  VOR  FDBAL  AIRWAY  175 
B  AMBttED  TO  READ  M  PART 


UNDE,  lA  FIX 

•5500  -  MRA 
••2900  -  MOCA 
AAADUP,  lA  FIX 

•2900 -MOCA 


•MADUP,  lA  RX 
SKWX  CITY,  lA  VORTAC 


•♦4000 
•4000 


§95.6202  VOR  FDBAL  AIRWAY  202 
B  AMBi)B>  TO  READ  Nt  PART 


TUCSON,  AZ  VORTAC 
sum,  AZ  RX 


SUUJ,  AZ  RX 
MESCA,  AZ  FIX 

SEBND 

NWBND 


8000 

9500 
8000 


§95.6205  VOR  FEDBAL  AIRWAY  205 
B  AMBlOe)  TO  READ  HI  PART 


BRADLEY,  a  VORTAC 


PUTNAM,  a  VOR/DME 


6000 


§95.6216  VOR  FEDBAL  AIRWAY  216 
B  AMBIDED  TO  READ  M  PART 

PAWNEE  CITY,  NE  VORTAC       UMONI,  lA  VORTAC 

§95.6219  VOR  FEDERAL  AIRWAY  219 
B  AMBMED  TO  READ  M  PART 


3400 


SIOUX  CITY,  lA  VORTAC 
•3200  -  MOCA 


KILEY,  lA  RX 


•4500 


15368 
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FROM  TO  MEA 

§95.6219  VOR  FB)ESAL  ABWAY  21»— ContiiHMd 


EVERT.  lA  FIX 

•6800 -MRA 
••3200  -  MOCA 


•GRUVE.  lA  HX 


§95.6234  VOR  fOOtAL  AIRWAY  234 
B  AMiNOB  TO  KA*  M  MV 


DEIAAA,  MO  FIX 

•2*0 -MOCA 


GLASSu  MOHX 


§95^245  VOR  fBMtAL  AONMAY  245 
IS  AiMB0D  TO  REM  «  MRT 


MINIM,  AL  FIX 


§95.6249  VOR  FEDBtAL  AIRWAY  249 
B  Utaua  TO  READ  ■  RART 


RIMBA,  NY  FIX 


DELANCEY.  NY  VOR 


§95.6260  VOR  FDOAL  MRWAT  260 
B  AMENOa  TO  READ  ■  PART 

FRANKUN,  VA  VORTAC  COFIELD.  Nt  VORTAC 

§95.6266  VOR  FEDOAL  AIRWAY  266 
B  AiMENOED  TO  READ  M  PART 


FRANKUN,  VA  VORTAC  •SUNNS.  NC  FIX 

•5000  -  MCA  SUNNS  FIX.  S£  BNO 
♦•1500-M0CA 


§95.6273  VOR  FEDERAL  AHIWAY  273 

B  AMBN»  TO  READ  W  PART 


HUGUENOT,  NY  VORTAC 


HANCOCK.  NY  VORTAC 


§95.6297  VOR  FEDOAL  AIRWAY  297 
B  AJNBttED  TO  READ  M  PART 


RONOO,  Ml  FIX 

M700  -  MRA 


•woirr.  Ml  nx 


J, 


•4500 


•3500 


TUSCALOOSA,  AL  VORTAC         2400 


5500 


1800 


•2000 


4000 


3000 


FROM  TO 

§95.6340  VOR  FBBIAL  AIRWAY  340 

B  AMENDED  RV 


PLANT,  IN  FIX 
KNOX.  IN  VORTAC 


KNOX,  IN  VORTAC 

FORT  WAYNE   IN  VORTAC 


IS  AMBIDED  n  BEAD 


FORT  WAYNE.  IN  VORTAC       ftlCHMONO.  IN  VORTAC 

§95.6403  VOR  FH>ERAL  AIRWAY  403 
B  AMENDB)  TO  READ  W  PART 


BELAY.  MD  FIX 

•2000 -MOCA 


BUCKS.  PA  t^lX 


§95.6405  VOR  FEDERAL  AIRWAY  405 
B  AMBlOa  TORMO  Rl  PART 


§95.6433  VOR  FEDBtAL  AIRWAY  433 
B  tMBWa  n  READ  M  PART 

NOniNGHAM.  MD  VORTAC     SWANN.  MD  FIX 
SWANN.  MD  FIX  KERNO.  MD  FIX 

•1400  -  MOCA 

§95.6483  VOR  FEDBIAL  AIRWAY  483 

B  AMDH)a  TO  READ  IN  PART 


§95.6484  VOR  FEDERAL  AIRWAY  484 
B  AMBOB)  TO  REAP  IN  PART 


GRAND  JUNQICN,  CO 

VORTAC 
BAHZ,  CO  FIX 


BAHZ,  CO  FIX 

BLUE  MESA,  CO  VORTAC 


§95.6510  VOR  FEDERAL  AIRWAY  510 

B  AMENDS)  TOOaETE 


DELLS.  Wl  VORTAC 


OSHKOSH.  Wl  VORTAC 


MM 


2600 
3000 


3000 


•6000 


SEIAY.  MD  FIX 

BUCKS.  PA  FIX 

•6000 

•2000 -MOCA 

PAWLING,  NY  VORTAC 

VKRS.  a  FIX 

•4000 

•3500  -  MOCA 

VEERS,  a  RX 

BRADLEY.  U  VORTAC 

•7000 

•3500  -  MOCA 

BRADLEY,  a  VORTAC 

PROVIOENa.  Rl  VORTAC 

6000 

2500 
•2500 


RIMBA,  NY  FIX 

DE  LANCEY,  NY  VOR 

5500 

LYSAN,  NY  FIX 

DINES,  NY  FIX 

2300 

DINES,  NY  FIX 

ROCHESTER,  NY  VORTAC 

6000 

12300 
14000 


2900 
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FROM 
§95.7024  JET  ROUTE  NO.  24 

CHARLESTON.  WV  VORTAC 
§95^030  JET  ROUTE  NO.  M 


APPLETON,  OH  VORTAC 
BUCKO,  WV  FIX 


§95.7034  JET  ROUTC  NO.  34 


BELLAIRE.  OH  VORTAC 
BUCKO.  WV  FIX 

§95.7037  JET  ROUTE  NO.  37 


GORDONSVILLE,  VA  VORTAC 
BROOKE,  VA  VORTAC 
VILLS,  NJ  FIX 


§95.7048  JET  ROUTE  NO.  48 


AAONTEBELLO,  VA  VOR/DME 


§95.7055  JET  ROUTE  NO.  55 


HOPEWELL,  VA  VORTAC 


§95^134  JET  ROUTC  NO.  134 


HENDERSON,  WV  VORTAC 


§95.7191  JET  ROUTC  NO.  191 


HOPEWELL,  VA  VORTAC 


TO 

B  AMB»a  TO  READ  M  PART 

MONTEBELLO,  VA  VOR/DME 

B  AMENDB)  TO  READ  W  PART 

BUCKO,  WV  FIX 
KESSEL.  WV  VOR/DME 

B  AJNBSB)  TO  READ  M  PART 

BUCKO,  WV  FIX 
'    KESSEL,  WV  VOR/DME 

B  AMBIDB)  TO  READ  Rl  PART 

BROOKE.  VA  VORTAC 
VILLS,  NJ  FIX 
COYLE,  NJ  VORTAC 

B  AMBIDD  TO  READ  Nl  PART 

CASANOVA.  VA  VORTAC 

B  AMENDED  TO  READ  M  PART 

HUBBS,  MD  FIX 

B  AMBR»  TO  READ  M  PART 
LINDEN,  VA  VORTAC 


B  AMENDED  TO  READ  Rl  PART 

HUBBS,  MD  FIX 

4 


AAEA     AAAA 


18000   41000 


18000   45000 
18000   29000 


18000   45000 
18000   29000 


18000  31000 
18000  31000 
18000   45000 


18000   41000 


18000   20000 


18000   45000 


18000   20000 


15369 


UMI 
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FROM 


§95J191  JET  ROUTE  NO.  191— ContkuMd 


HUBBS,  MD  FIX 
KENTON,  DE  VORTAC 
DAVYS,  NJ  FW 


TO 


PATUXENT,  M)  VORTAC 
DAVYS.  NJ  FIX 
ROBBWSVIUi.  NJ  VORTAC 


MEA 


MAA 


18000  45000 
18000  33000 
18000      45000 
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§95.8003  VOR  FEDERAL  AIRWAYS  CHANGEOVER  POINTS 


AIRWAY  SEGAAENT 


FROM 


COYLE,  NJ  VORTAC 


TO 

V-16 

IS  AMOUO  TO  OBm 
KENNEDY,  NY  VORTAC 

V-44 


B  AMBtoo)  TO  oam 

MARTINSBURG,  WV  VORTAC  BALTIMORE,  AAD  VORTAC 

V-130 


BRADLEY,  Q  VORTAC 


BRADLEY.  Q  VORTAC 


BRADLEY,  Q  VORTAC 


IS  AmatOB>  lY 

NORWICH.  CT  VORTAC 

V-205 

IS  AMBIOCO  BY 

PUTNAM,  a  VOR/DME 

V-405 
IS  AMBIOB)  BY  A00iN6 
PROVIDENCE,  Rl  VORTAC 


CHANGEOVER  POINTS 


DISTANCE 


35 


31 


10 


10 


10 


FROM 


COYLE 


MARTINSBURG 


BRADLEY 


BRADLEY 


BRADLEY 


15371 


15372 


Federal  Register  /  Vol.  53,  No.  83  /  Friday.  April  29. 1988  /  Rules  and  Regulations 


§95.8005  JET  ROUTES  CHANGEOVER  POINTS 


AIRWAY  SEGMENT 


CHANGEOVER  POINTS 


FROM 


CHARLESTON.  WV  VORTAC 


TO 

J-24 
IS  AIMBna  lY  A00M6 
MONTEBELLO.  VA  VOR/DME 


DISTANCE 


FROM 


104 


CHARLESTON 


MONTEBELLO.  VA  VOR/OME 


HENDERSON.  WV  VORTAC 


HOPEWELL,  VA  VORTAC 


IS  AMBIDB)  lY  ADDING 

CASANOVA.  VA  VORTAC 

J-134 
IS  AMENOa  BY  AD0IN6 
UNDEN,  VA  VORTAC 

J-191 

B  AMENDED  TO  OBEn 

PATUXENT,  MD  VORTAC 


16 


MONTEBELLO 


133 


HENDERSON 


20 


HOPEWELL 


[FR  Doc.  88-9480  Fheo  4-28-88:  8:45  am] 
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14CFRPart97 

[Docket  No.  25592;  Amdt.  No.  1372] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Acnendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facihties,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
stffe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
dates:  Effective:  An  effective  date  for 
each  SlAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

Fdr  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SLAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  thff 
region  in  which  the  affected  airport  is 
located 

By  Subscription 

Copies  of  all  SLAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office. 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  K.  Funai.  Flight  Procedures 


Standards  Branch  (AFS-230).  Air 
Transportation  Division,  Office  of  Flight 
Standards,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 

amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SlAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  Part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260-4, 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  data  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOT AM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SLAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 


SIAPs.  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  pubhc  interest  and. 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  io  14  CFR  Fart  97 

Approaches,  Standard  instrument. 
Incorporation  by  reference. 

Issued  in  Washington,  DC,  on  April  15, 
1988. 

Robert  L.  Goodrich, 

Director  of  Flight  Standards. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  G.M.T.  on  the  dates 
specified,  as  follows: 

PART  97— [AMENDED] 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348, 1354(a).  1421,  and 
1510;  49  U.S.C.  106(g)  (revised.  Pub.  L  97-449, 
lanuary  12, 1983;  and  14  CFR  11.49(b)(2)) 

§§  97.23. 97.25, 97.27, 97.29, 97.31, 97.33, 
and  97.35    [Amended]. 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA.  LDA/DME.  SDF.  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME.  ISMLS,  MLS,  MLS/DME. 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SLAPs;  and  §  97.35 
COPTER  SLAPs,  idenUfied  as  follows: 
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•  •  •  Effective  June  30, 1988 

Foley.  AL— Foley  Muni.  NDB  RWY  1&  Orig. 
Los  Banos.  CA— Los  Banos  Muni.  VOR/DME 

RWY  14.  Amdt.  3 
Merced.  CA — Merced  Municipai/Macready 

Field,  VOR  RWY  12.  Amdt.  6 
Merced.  CA — Merced  Municipai/Macready 

Field.  VOR  RWY  30,  Amdt.  14 
Merced.  CA — Merced  Municipai/Macready 

Field.  LOC  EC  RWY  12.  Amdt.  8 
Merced,  CA — Merced  Municipai/Macready 

Field.  ILS  RWY  30.  Amdt.  9 
Santa  Monica.  CA — Santa  Monica  Muni, 

VOR-A,  Amdt.  7 
Fort  Morgan.  CO— Fort  Morgan  Muni.  NDB 

RWY  14,  Amdt.  1 
Fort  Morgan,  CO— Fort  Morgan  Muni,  NDB 

RWY  32,  Amdt.  1 
Lakeland,  FL— Lakeland  Muni.  VOR  RWY  13. 

Amdt.  3,  Cancelled 
Clarinda,  lA— Schenck  Field,  NBB-A.  Amdt. 

3 
Sac  City,  lA— Sac  City  Muni,  NDB  RWY  36. 

Amdt.  2 
Gastonia  NC— Gastonia  Muni,  NDB  RWY  3, 

Amdt.  6 
Monroe,  NC— Monroe,  LOC  RWY  5,  Orig. 
Monroe,  NC— Monroe.  NDB  RWY  S.  Orig. 
Lancaster.  OH— Fairfield  County.  VOR-A. 

Amdt.  7 
Lancaster.  OH— Fairfield  County,  SDF  RWY 

2a  Amdt.  4 
Lancaster,  OH— Fairfield  County,  NDB  RWY 

28,  Amdt.  S 

Winnsboro,  SC— Fairfield  County,  NDB  RWY 

4,  Amdt.  3 
Dickson.  TN— Dickson  Muni.  NDB  RWY  17. 

Orig. 
Lebanon.  TN— Lebanon  Muni.  NDB  RWY  1& 

Orig.  I 

•  •  '  Effective  June  2, 1988 

Carrollton.  GA— West  Georgia  Regional.  LOC 

RWY  34,  Orig. 
Carrollton.  GA — West  Georgia  Regional. 

NDB  RWY  34,  Orig. 
Carrollton,  GA — West  Georgia  Regional. 

NDB  RWY  34.  Amdt.  2,  Cancelled 
Macon.  GA — Herbert  Smart  Downtown, 

RADAR-1.  Amdt.  1 
Vandalia.  IL— Vandalia  Muni.  VOR  RWY  18. 

Amdt.  11 
Warsaw.  IN— Warsaw  Muni,  VOR  RWY  9. 

Amdt.  5 
Warsaw.  IN— Warsaw  Muni,  VOR  RWY  27, 

Amdt.  5 
Warsaw,  IN— Warsaw  Muni,  SDF  RWY  9. 

Amdt.  4 
Ida  Grove,  Ida— Ida  Grove  Muni,  NDB  RWY 

29,  Amdt.  2,  Cancelled 

Milford,  lA— Fuller.  VOR/DME-A,  Orig. 
Rock  Rapids.  lA— Rock  Rapids  Muni.  NDB 

RWY  la  Amdt.  1 
Waukon.  LA— Waukon  Muni.  VOR  RWY  7. 

Orig..  Cancelled 
]ackson.  MS— Hawkins  Field.  NDB  RWY  la 

Amdt.  4 
lackson.  MS— Hawkins  Field.  ILS  RWY  la 

Amdt.  3 
lackson,  MS— Hawkins  Field.  RNAV  RWY 

la  Amdt.  4 
Kenansville.  NC— P.  B.  Raiford.  NDB  RWY 

22.  Aiudt.  4 
Mt.  Gilead.  OH— Morrow  County.  VOR-A. 

Amdt.  3 
Oklahoma  City.  OK— Will  Rogers  World. 

VOR  RWY  17U  Orig. 


Charleston,  SC— Charleston  AFB/INTL.  ILS 

RWY  15,  Amdt.  20 
Charleston,  SC— Charleston  Executive,  VOR- 

A.  Amdt.  7.  Cancelled 
Center.  TX— Center  Muni.  NDB  RWY  la 

Orig. 

•  •  •  Effective  May  5. 1988 

Portland.  OR— Portland  Intl.  NDB  RWY  28L. 
AmdL2 

•  *  *  Effective  April  13. 1988 

Binghamton,  NY— Edwin  A.  Link  Field 
Broome  County,  ILS  RWY  la  Amdt.  4 

''' Effective  April  12. 1988 

Daggett,  CA— Barstow-Daggett.  VOR  or 
TACAN  RWY  22,  Amdt.  8 

•  *  *  Effective  April  7.  1988 

St.  Paul.  MN— Lake  Elmo,  NDB  RWY  3. 

Amdt.  2 
Palestine.  TX— Palestine  Muni.  VOR/DME 

RWY  17.  Amdt.  1. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  4, 157, 292. 375, 381  and 
388 

[Docket  No.  RM87-26-000] 

HIing  Fees  Under  ttie  independent 
Offices  Appropriations  Act  of  1952 

Issued  April  a  1988. 
AGENCY:  Federal  Energy  Regulatory 
Commission.  DOE. 
action:  Final  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
amending  its  regulations  in  order  to 
establish  two  new  filing  fees  for  services 
and  benefits  the  Commission  provides 
under  its  jurisdictional  statutes.  The 
Commission  is  assessing  these  fees  to 
reimburse  the  Agency  for  services  and 
benefits  provided  by  it.  The  new  fees 
are  for  (1)  applications  for  exemption  of 
a  small  hydroelectric  power  project  from 
all  or  part  of  Part  I  of  the  Federal  Power 
Act  and  (2)  written  legal  interpretations 
of  the  General  Counsel.  The 
Commission  is  also  revising  several 
existing  filing  fees  for  various  reasons. 

EFFECTIVE  DATE:  This  order  will  become 
effective  May  31, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  E.  Gian,  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE,  Washington.  DC  20426.  (202)  357- 
8530 


SUPPLEMENTARY  INFORMATION: 

Order  No.  494   y 

Before  Commissioners:  Martha  O.  Hesse. 
Chairmam  Anthony  G.  Sousa,  Charles  G. 
Stalon.  Charles  A.  Trabandt  and  C.  M. 
Naeve. 

/.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  amending 
its  regulations  to  establish  two  new 
filing  fees  for  services  and  benefits  the 
Commission  provides  under  its 
jurisdictional  statutes.  The  Commission 
is  also  revising  several  existing  filing 
Fees.i 

//.  Background 

The  Commission  assesses  fliing  fees 
and  annual  charges  under  several 
statutes.  These  provisions  either 
authorize  filing  fees  set  at  levels 
calculated  to  reimburse  the  government 
agencies  involved  for  the  average  cost  of 
rendering  a  specific  service  *  or 
authorize  annual  charges  for  broad 
classes  of  entities  to  reimburse  the 
Commission  for  the  costs  or  regulating 
entire  industry  groups."  The 


■  The  Commission's  fee  structure  and  procedures 
for  collecting  fees  are  codified  in  IB  CFR  Part  3B1 
I19B7). 

»  Section  30(e)  of  the  Federal  Power  Act  (FPA).  16 
U.S.C.  823a(e|  (Supp.  1987J.  instincts  the 
CommiggJon  to  establish  for  applicants  for  licenses 
or  exemptions  for  hydroelectric  projects  fees 
adequate  to  i^imburse  Federal  and  state  fish  and 
wildlife  agencies  for  costs  reasonably  incurred  in 
connection  with  studies  and  reviews  carried  out  for 
purposes  of  compliance  with  section  30  of  the  FPA. 
The  Commission  established  the  fees  authorized  by 
section  30(e)  of  the  FPA  in  December  1987.  Order 
No.  487.  Fees  for  Hydroelectric  Project.Applications 
to  Reimburse  Fish  and  Wildlife  Agencies.  52  FR 
48398  (Dec.  22. 1987).  FERC  Stats,  ft  Rogs.  1  30.784. 
These  fees  and  procedures  to  be  codifled  at  18  CFR 
4.300-tJOS. 

>  Section  10(e)  of  the  FPA  16  U.S.C.  803(e)  (1982). 
provides  that  licensees  of  hydroelectric  projects 
under  Part  I  of  that  statute  shall  pay  reasonable 
annual  charges  as  reimbursement  for  the 
Commission's  costs  of  administering  that  Part  and 
as  compensation  for  the  use,  occupancy,  and 
enjoyment  of  federal  lands  or  other  property.  The 
Commission's  regulations  for  annual  charges  under 
Part  1  of  the  FPA  are  codified  at  18  CFR  Part  11 
(1987). 

Section  3401  of  the  Omnibus  Budget  and 
Reconciliation  Act  of  1986.  42  U.S.C.  7178  (Supp. 
1987).  grants  more  comprehensive  authority, 
providing  that  the  Commission  shall  "assess  and 
collect  fees  and  annual  charges  in  any  fiscal  year  in 
amounts  equal  to  all  the  costs  incurred  by  the 
Commission  in  that  fiscal  year."  The  Commission 
established  these  annual  charges  in  May  1987. 
Order  No.  472,  Annual  Charges  Under  the  Omnibus 
Budget  Reconciliation  Act  of  1986.  52  FR  21263  (June 
5. 1987),  FERC  States,  ft  Regs,  f  30.746.  The  annual 
charges,  to  be  codiHed  at  18  CFR  382.201-382.203. 
are  based  on  volumes  of  energy  transported  and 
sold  by  the  gas  pipelines,  electric  utilities,  power 
marketing  administrations,  and  the  electric 
cooperative,  and  on  the  operating  revenues  received 
by  the  oil  pipelines. 


Independent  Offices  Appropriations  Act 
of  1952  (lOAA)  *  authorizes  the 
Commission  to  establish  fees  for  specific 
services  and  benefits  it  renders  to 
identifiable  beneficiaries. 

This  final  rule  adds  to  ^nd  revises  the 
Commission's  fee  schedule  and 
procedures  under  the  lOAA.  The  statute 
provides  only  general  guidance  on  the 
manner  in  which  agencies  are  to  assess 
fees.  It  instructs  the  agencies  to  be  fair 
in  imposing  any  fees  required  and  to 
consider  such  factors  as  the  costs  to  the 
Government,  the  value  of  the  service  to 
the  recipient,  the  public  policy  or  other 
interest  served,  and  "other  relevant 
facts."  *  The  lOAA  states  that  it  is  the 
sense  of  Congress  that  each  service  or 
thing  of  value  provided  by  an  agency  to 
a  person  is  to  be  "self-sustaining  to  the 
extent  possible."  • 

The  principal  administrative 
interpretation  of  the  lOAA  is  OMB 
Circular  A-25,^  which  states  that  a  fee 
should  be  assessed  against  each 
identiHable  recipient  of  a  measurable 
unit  or  amount  of  Government  service  or 
property  from  which  that  recipient 
derives  a  special  benefit."  The  Circular 
further  construes  the  lOAA  as 
precluding  a  charge  for  services 
rendered  "when  the  identiHcation  of  the 
ultimate  beneficiary  is  obscure  and  the 
services  can  be  primarily  considered  as 
benefitting  broadly  the  general  public."  ' 

The  lOAA,  OMB  Circular  A-25.  and 
subsequent  case  law  have  established 
certain  criteria  that  must  be  met  in 
levying  a  fee  under  the  lOAA.  The 
Commission  must: 

(1)  Identify  the  service  for  which  the 
fee  is  to  be  assessed; '° 


•  31  U.S.C.  9701  (1982). 

•  Id.  Section  9701(b)(2)  (AMD)- 

•  Id.  Section  9701(a). 

^  Issued  as  Bureau  of  the  Budget  Circular  A-2S 
(September  23, 1959).  The  United  States  Supreme 
Court  expressed  general  approval  for  the 
interpretation  of  the  lOAA  embodied  in  Circular  A- 
25.  Federal  Power  Commission  v.  New  England 
Power  Co..  415  U.S.  345,  349-51  (1974). 

■  A  "special  beneflt"  accrues  when  a 
Government-rendered  service  "enables  the 
beneHciary  to  obtain  more  immediate  or  sutwlanlial 
gains  or  values  (which  may  or  may  not  be 
measurable  in  monetary  terms)  than  those  which 
accrue  to  the  general  public"  provides  business 
stability  or  assures  public  confidence  in  the 
business  activity  of  the  benericiary,  or  is  performed 
at  the  request  of  the  recipient  and  is  above  and 
beyond  the  services  regularly  received  by  the  same 
industry  or  group  or  by  the  general  public.  OMB 
Cifeular  A-25. 1 3(a)(1). 

•W.  13(a)(2). 

'<>  National  Cable  Television  Ass'n.  Inc.  v.  F.CC. 
554  F.2d  1094. 1100  (D.C.  Cir.  1976)  (the  agency 
"must  identify  the  activity  which  justifies  each 
particular  fee  it  assesses").  See  also  Federal  Power 
Commission  v.  New  England  Power  Co.  at  349-351 
(invalidating  assessments  against  jurisdictional 
utilities  in  proportion  to  their  wholesale  sales  and 
interchange  of  electricity  since  the  "thrust  of  the 
Act"  reached  "only  specific  charges  for  specific 


(2)  Explain  why  the  particular  service 
benefits  the  identifiable  recipient  more 
than  it  benefits  others  in  the  industry  or 
the  general  public;  •  * 

(3)  Base  the  fee  on  as  small  a  category 
of  service  as  possible;  " 

(4)  Demonstrate  calculation  of  the.cost 
basis  of  each  fee  assessed."  The 
agency  may  satisfy  this  criterion  by 
presenting  a  reasonable,  not  necessarily 
exact,  relationship  between  its  costs  and 
the  fee  assessed.'* 

The  Commission  has  established  filing 
fees  imder  its  lOAA  authority  for  many 
of  its  activities  under  its  jurisdictional 
statutes,  including  the  Natural  Gas  Act 
(NGA),  the  Natural  Gas  Policy  Act  of 
1978  (NGPA).  the  Public  Utility 
Regulatory  Policies  Act  of  1978 
(PURPA),  and  Parts  II  and  III  of  the 
Federal  Power  Act  (FPA).  These  fees 
and  general  procedures  for  determining 
them  and  collecting  them  are  codified  at 
18  CFR  Part  381.  The  U.S.  Court  of 
Appeals  for  the  Tenth  Circuit  has  upheld 
the  fees  established  by  the  Commission 
under  the  authority  of  the  lOAA  in  four 
prior  rulemaking  proceedings." 

The  Commission  calculated  its  fees 
using  data  on  the  work  time  expended 
on  various  Commission  activities,  on  the 
number  of  completions  of  each  activity, 
and  on  its  annual  costs.  The  Time 
Distribution  Reporting  System  (TDRS) 
collects  data  on  staff  time  expended  on 
various  activities  (product  categories)." 


services  to  specific  individuals  or  companies"  and 
Commission's  formula  could  result  in  charges  to 
companies  which  had  no  proceedings  before  the 
Commission  during  the  year  in  question). 

' '  Electronic  Industries  Ass'n  v.  F.CC,  554  F.2d 
1109. 1114  (DC.  Cir.  1976)  ("require  a  certain  nexus, 
a  threshold  level  of  private  benefit,  between  the 
regulatee  and  the  agency  before  a  fee  can  be 
assessed  against  the  recipient  of  the  service."). 

■*  Id.  at  1116  ("we  interpret  the  statute  and  the 
Supreme  Court  decisions  to  require  reasonable 
particularization  of  the  basis  for  the  fees, 
accomplished  by  an  allocation  of  costs  to  the 
smallest  unit  that  is  practical."). 

'*  Id.  at  1117  ('This  involves  (a)  an  allocation  of 
the  specific  direct  and  indirect  expenses  which  form 
the  cost  basis  for  the  fee  to  the  smallest  practical 
unit:  (b)  exclusion  of  any  expenses  incurred  to  serve 
an  independent  public  interest:  and  (c)  a  public 
explanation  of  the  specific  expenses  included  in  the 
cost  basis  for  a  particular  fee,  and  an  explanation  of 
the  criteria  used  to  include  particular  terms."). 

"  National  Cable  Television  Ass'n.  Inc.  v.  F.CC. 
at  1105-06  ("Any  computation  such  as  those  must 
necessarily  he  based  on  numerous  approximations 
and  can  only  be  expected  to  be  accurate  within 
reasonable  limits.  It  is  sufficient  for  the  Commission 
to  identify  the  specific  items  of  direct  or  indirect 
cost  incurred  in  providing  each  service  or  benefit  for 
which  it  seeks  to  assess  a  fee,  and  then  to  divide 
that  cost  among  the  members  of  the  recipient  class 
*  *  '   in  such  a  way  as  to  assess  each  a  fee  which 
is  roughly  proportional  to  the  'value'  which  that 
member  has  thereby  received.") 

'»  Phillips  Petroleum  Co.  v.  FERC  786  F.2d  37a 
379  (10th  Cir.  1986)  (upholding  the  fees  promulgated 
in  Order  Nos.  360.  361,  394  and  395). 

**  Twice  a  month  Commission  employees  prepare 
TORS  report  forms.  listing  the  product  categories  on 


The  basic  measure  of  work  time 
expended  is  the  work-month  (WM),  the 
amount  of  work  represented  by  one 
employee's  devotion  of  100  percent  of 
his  or  her  time  for  one  month.  *^  The 
Commission  also  compiles  data  on  the 
number  of  completions  in  each  product 
category  and  calculates  an  annual  Hgure 
for  its  average  total  costs  per  employee. 

The  Commission's  fee  schedule  is 
designed  to  account  for  all  types  of 
recoverable  costs  attributable  to  a 
particular  Commission  service  and  not 
merely  the  salaries  of  the  employees 
who  review  the  notices,  applications, 
and  requests  in  the  particular  product 
category.  Pro  rata  portions  of  certain 
indirect  costs  are  properly  included  in 
the  calculation  of  fees  for  various 
agency  services."  The  Commission's 
actual  yearly  costs  per  employee  for. 
fiscal  year  1987  were: 


and 


Salaries  and  t>enent8 

Travel 

Transportation  of  things 

Rents,     communications, 

utilities - 

Printing 

Other  services— excludes  direct 

program  contracts 

Supplies » 

Equipment .» „ 

Total. — 


$4a989.01 

700.36 

50.51 

6.048.83 
1.221.97 

a8i2.ig 

829.46 
2.346.94 

6a999.27 


The  Commission  divides  this  annual 
total  by  twelve  to  yield  an  average  WM 
cost  of  $5,583.27.  TTie  formula  for 
determining  each  fee  is  the  actual  WMs 
dedicated  to  a  given  fee  category  for  the 
previous  fiscal  year  (including  direct 
WMs  plus  a  pro  rata  share  of  WMs 
reported  for  relevant  support  activities) 
divided  by  the  number  of  actual 
completions  in  that  product  category  in 
the  previous  fiscal  year  and  then 
multiplied  by  the  average  cost  per  WM 
in  the  previous  fiscal  year.  Tlie 
Commission  multiplies  the  average  WM 
cost  by  the  average  number  of  WMs 
required  to  complete  each  activity  to 
obtain  the  average  cost  for  each  activity 
and  then  sets  its  fees  on  the  basis  of 
those  average  costs. 

On  November  5. 1987,  the  Commission 
issued  a  Notice  of  Proposed  Rulemaking 
(NOPR),  in  which  it  proposed  to 


which  they  worked  during  the  prior  half-month 
period  and  the  number  of  hour)  spent  on  each 
activity.  These  TDRS  forms  are  forwarded  through 
reviewer/supervisors  and  off'ce  coordinators, 
undergoing  reviews  at  each  stage  to  ensure  the 
accuracy  of  the  information,  and  are  compiled  by 
the  Office  of  Administration. 

"  18  CFR  381.102(c)  (1987). 

'■  Mississippi  Power  ft  Light  Co.  v.  NRC  at  601 
F.2d  223. 232  (5th  Cir.  1979)  cert,  denied.  444  U.S. 
1102  (1980). 
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establish  three  new  fees  and  to  revise 
seven  existing  filing  fees  or  fee 
procedures."  Fourteen  persons 
submitted  comments  in  response  to  the 
NOPR.*" 

///.  Discussion 

A.  New  Fees 

The  Commission  proposed  new  fees: 

(1)  For  filing  an  application  for 
exemption  from  all  or  part  of  Part  I  of 
the  FPA  for  small  hydroelectric  power 
projects  of  5  megawatts  or  less;        i 

(2)  For  requesting  a  written  legal   ' 
interpretation  by  the  General  Counsel  of 
a  statute  or  regulation  under  the 
jurisdiction  of  the  Commission  (except 
for  a  request  for  interpretation  of  Part  I 
of  the  FPA.  the  costs  of  which  are 
included  in  charges  assessed  pursuant 
to  section  l()(e)  of  the  FPA);  and 

(3)  For  filing  by  the  owner  or  operator 
of  a  cogeneration  or  small  power 
production  facility  of  a  notice  under  18 
CFR  292.207(a)(2)  that  the  facility  meets 
the  requirements  of  18  CFR  292.203  , 
(qualifying  facility  notice).  I 

Middle  South  Utilities  System,  the 
only  commenter  to  address  the 
proposals  for  new  fees,  supports 
imposition  of  a  cost-based  filing  fee  for 
each  of  the  three  services.** 

1. 5  Megawatt  Exemption.  The 
Commission  is  establishing  a  fee  of 
$16,430  **  for  an  application  for 
exemption  of  a  small  hydroelectric 
power  project  from  all  or  part  of  Part  I  of 
the  FPA.  This  exemption  is  available  for 
projects  with  a  total  installed  capacity 
of  5  megawatts  or  less  and  is  governed 
by  Part  4,  Subpart  K  of  the 
Commission's  regulations  (5MW 
exemption).*' 

An  application  for  a  5MW  exemption 
is  processed  primarily  by  the 
Commission's  Office  of  Hydropower 
Licensing  (OHL).  OHL  first  reviews  the 
application  to  determine  whether  it 
meets  the  requirements  of  Part  4. 


'*  Filing  Fees  under  Independent  Offices 
Appropriations  Act  of  1952.  Docket  No.  RM87-26- 
000.  52  FR  43ei2  (Nov.  13, 1987),  FERC  Stats,  ft  Regs. 
(Proposed  Regulations  1982-1987).  1  32.454. 

'"  Comments  were  submitted  by:  Allegheny 
Power  System:  Arizona  Public  Service  Company: 
American  Gas  Association:  Central  Illinois  Public 
Service  Company;  Commonwealth  Edison  Company 
et  al.\  Consumers  Power  Company:  Iowa  Public 
Service  Company:  Lone  Star  Gas  Company:  Middle 
South  Utilities  System:  Oklahoma  Gas  and  Electric 
Company;  Public  Citizen's  Critical  Mass  Energy 
Project;  Tampa  Electric  Company;  Union  Electric 
Company:  and  Wisconsin  Power  ft  Light  Company. 

*'  Comments  of  Middle  South  Utilities  System  at 
2. 

"  The  NOPR  proposed  a  fee  of  $11,010.  based  on 
fiscal  year  1986  TDRS  and  cost  data.  In  calculating 
all  fees  in  this  final  rule,  the  Commission  uses  fiscal 
year  1987  TDRS  and  cost  data,  which  has  beccpie 
available  since  the  issuance  of  the  NOPR. 

"  18  CFR  4.101-4.113  (1967). 


Subpart  K.  If  the  application  meets  those 
requirements,  it  is  accepted  for  filing 
and  the  Commission  circulates  a  notice 
of  application  for  exemption  to 
interested  agencies  and  publishes  that 
notice  in  the  Federal  Register. 
Commission  staff  reviews  any 
comments  of  government  agencies  and 
the  general  public,  prepares  an 
environmental  assessment  of  the 
proposed  project,  and  may  recommend 
additional  conditions  for  inclusion  in 
any  exemption  issued.  The  Office  of  the 
General  Counsel  provides  legal  support 
in  the  review. 

The  Commission's  costs  and  the  costs 
of  other  Federal  agencies  in  processing 
5MW  exemptions  have  heretofore  been 
collected  from  hydroelectric  licensees  as 
part  of  the  annual  charges  authorized  by 
section  10(e)  of  the  FPA.  However,  in 
order  to  implement  the  lOAA  objective 
of  assessing  fees  for  specific  services 
and  benefits  rendered  to  identifiable 
recipients,  the  Commission  is 
establishing  a  separate  filing  fee  for 
applications  for  5MW  exemptions. 

An  entity  that  receives  a  5MW 
exemption  obtains  authorization  to 
construct  and  operate  a  hydroelectric 
power  project  without  the  requirement 
of  obtaining  a  license  under  Part  I  of  the 
FPA.  In  practice,  this  exempts  that 
entity  from  compliance  with  the  broad 
range  of  continuing  regulatory  oversight 
provisions  that  are  regularly  included  in 
such  licenses.  The  streamlined 
procedure  and  the  lower  level  of 
regulatory  oversight  associated  with  the 
5MW  exemption  confer  special  benefits 
on  an  entity  receiving  that  exemption. 

The  TDRS  product  category  of  an 
application  for  a  5MW  exemption  is  the 
smallest  practical  unit  of  service  on 
which  to  base  a  filing  fee.  The 
Commission  currently  collects  work 
time  data  for  this  category  and  it  has 
calculated  the  fee  using  that  data  for 
fiscal  1987. 

2.  Written  Legal  Interpretation  of  the 
General  Counsel.  The  Commission  is 
also  establishing  a  fee  of  $2,460  for  a 
request  for  a  written  legal  interpretation 
by  the  General  Counsel  of  any  statute  or 
regulation  under  the  jurisdiction  of  the 
Commission,  except  for  Part  I  of  the 
FPA.**  A  request  for  an  interpretation 
describes  a  specific  fact  situation, 
problem,  or  issue.  It  requires  the  General 
Counsel's  staff  to  analyze  relevant 
Commission  and  court  precedents  and 


"  Costs  incurred  in  completing  written  legal 
opinions  interpreting  Part  1  of  the  FPA  are  collected 
from  hydroelectric  licensees  as  a  class  under  the 
annual  charges  provisions  of  section  10(e)  of  the 
FPA.  which  requires  the  Commission  to  recover  the 
costs  of  administering  Part  I  of  the  FPA  through 
annual  charges. 


applicable  statutes  in  order  to  provide 
an  opinion  on  the  question  posed. 

The  Commission  had  assessed  a  fee  of 
$35  for  a  written  legal  interpretation  of 
the  NGPA  and  had  not  charged  a  fee  for 
other  written  legal  interpretations  of  the 
General  Counsel. 

Persons  who  receive  written  legal 
interpretations  from  the  General 
Counsel  benefit  because  the  information 
and  legal  analysis  provided  in  the 
opinion  can  guide  the  recipient  in 
decisionmaking  and  in  planning 
transactions  and  activities. 

The  category  of  requests  for  written 
legal  interpretations  from  the  General 
Counsel  is  the  smallest  practical  unit  for 
compiling  woric  time  and  completion 
data.  Although  this  data  has  been 
compiled  separately  for  requests  for 
written  legal  interpretations  under  the 
NGPA,  the  Commission  no  longer 
collects  data  according  to  the  subject  of 
the  request.  It  is  administratively  more 
convenient  to  use  a  single  category  of 
written  legal  interpretations  of  the 
General  Counsel,  especially  since  the 
Commission  will  assess  fees  for  all  such 
requests. 

3.  Qualifying  Facility  Notice.  The 
Commission  has  decided  not  to 
establish  a  fee  for  the  filing  of  a  notice 
by  an  owner  or  operator  of  a  small 
power  production  facility  or  a 
cogeneration  facility  stating  that  the 
facility  meets  the  criteria  set  forth  in  18 
CFR  292.203  to  be  a  qualifying  facility 
(QF).** 

The  Commission's  Office  of  Electric 
Power  Regulation  (OEPR)  enters  receipt 
of  a  notice  of  qualifying  status  into  the 
Commission's  computer  system  and  lists 
the  facility  as  a  qualifying  small  power 
production  facility  or  a  qualifying 
cogeneration  facility  in  the  Commission 
publication,  "The  Qualifying  Facilities 
Report." 

An  owner  or  operator  of  a 
cogeneration  or  small  power  production 
facility  is  not  required  to  file  a  notice  of 
qualifying  status.  The  Commission 
wishes  to  encourage  the  filing  of  QF 
notices  for  informational  purposes  and 
now  believes  that  imposition  of  a  fee. 
even  the  relatively  small  fee  based  on 
the  Commission's  minimal  processing 
time,  may  discourage  owners  or 
operators  from  filing  the  discretionary 
QF  notice. 

B.  Revised  Fees  and  Procedures 

The  Commission  also  proposed  seven 
revisions  in  its  existing  lOAA  filing  fees 
and  procedures.  These  are  discussed 
below: 


1.  Revision  of  Rounding  Procedure. 
The  Commission  is  adopting  its  proposal 
to  revise  its  procedure  for  rounding 
costs  in  the  calculation  of  filing  fees 
when  average  costs  for  completion  of  a 
service  exceed  $100.  The  Commission 
will  round  the  actual  average  costs  per 
completion  down  to  the  nearest  $10, 
rather  than  to  the  nearest  $100,  as  had 
been  the  practice  since  the  Commission 
adopted  its  first  group  of  lOAA  filing 
fees  in  1984.**  When  average  costs  are 
$100  or  less,  the  Commission  will 
continue  to  round  down  to  the  nearest 
$5.  None  of  the  commenters  opposed 
this  proposal. 

The  Commission  is  revising  its 
refunding  procedure  in  order  to  establish 
fees  that  more  accurately  reflect  the  full 
costs  of  providing  the  services. 
Rounding  procedures  are  not  mandated 
by  the  lOAA  and  are  governed  by  the 
dual  objectives  of  full  recovery  of  costs 
and  administrative  convenience.  The 
revised  rounding  procedure  adequately 
balances  those  two  objectives  and  is 
effective  for  fees  based  on  fiscal  year 
1987  data  and  for  each  fiscal  year 
thereafter. 

2.  Fee  for  Written  Interpretations  of 
the  Natural  Gas  Policy  Act  by  the 
General  Counsel.  The  Commission  is 
including  the  existing  fee  category  for 
written  legal  interpretations  of  the 
NGPA  by  the  General  Counsel  *'  in  the 
new  fee  category  it  is  establishing  in  this 
rule  for  all  written  legal  interpretations 
by  the  General  Counsel.  This  action 
eliminates  written  legal  interpretations 
under  the  NGPA  as  a  separate  fee 
category  and  raises  the  fee  for  such 
filings  to  the  level  set  for  all  requests  for 
written  legal  interpretations  under  the 
new  §  381.305,  or  $2,460. 

The  Commission  established  a  fee 
category  in  1984  for  written 
interpretations  of  the  NGPA  by  the 
General  Counsel.  Historically,  the 
Cemmission  has  categorically  reduced 
the  fee  by  approximately  65  percent 
from  full  cost  recovery  because  it 
believed  that  recovery  of  actual  costs 
through  fees  would  substantially 
discourage  requests  for  such 
interpretations.** 


»» 18  CFR  292.207(a)  (1987). 


'•  Order  No.  360,  Fees  Applicable  to  Producer 
Matters  Under  the  Natural  Gas  Act  49  FR  5074 
(Feb.  10. 1984).  FERC  Stats,  and  Regs.  (Regulations 
Preambles  1982-1965]  1  30.542. 

"18  CFR  381.405  (1987) 

■*  Order  No.  394.  Fees  Applicable  to  the  Natural 
Gas  Policy  Act,  49  FR  35357,  35361  (Sept.  7, 1984). 
FEkC  Slats,  and  Regs.  (Regulations  Preambles  1982- 
1985)  1  30.593,  The  Commission  continued  Ihal 
categorical  reduction  in  the  two  subsequent  annual 
adiustmenis  of  fees,  51  FR  at  4311  (Feb.  4. 1986):  and 
S2  FR  at  10367  (April  1. 1967). 


The  American  Gas  Association  (AGA) 
argues  that  a  large  increase  in  the  fee  for 
written  interpretations  of  the  NGPA 
could  adversely  affect  small  entities 
which,  out  of  economic  necessity,  must 
rely  on  the  Commission's  legal  opinions 
relatively  more  than  do  larger  firms. 
AGA  argues  that  the  Commission 
recognized  this  concern  when  it 
established  and  adjusted  the  fee  at  a 
categorically  reduced  level.  AGA  also 
argues  that  requests  for  General  Counsel 
interpretations  do  not  confer  special 
benefits  on  applicants  but  rather  are 
Commission  tools  for  voluntary 
compliance  and  enforcement  and  are 
prompted  by  ambiguity  or  lack  of  clarity 
in  the  Commission's  own  regulations.*' 

Any  entity,  including  a  small  entity, 
may  petition  the  Commission  for  a 
waiver  of  any  filing  fee  pursuant  to 
§  381.106  of  the  Commission's 
regulations  upon  a  showing  that 
recovery  of  the  full  cost  of  providing  the 
service  would  cause  hardship.  A  general 
provision  for  full  cost  recovery,  coupled 
with  the  availability  of  the  waiver 
procedure  for  specific  cases  of  financial 
hardship,  more  closely  reflects  the  intent 
of  the  lOAA  that  recipients  of  special 
benefits  bear  the  costs  of  providing 
those  beneficial  services  than  does  a 
categorical  reduction  of  the  fee  for  all 
applicants.    . 

A  person  that  receives  a  written  legal 
interpretation  derives  a  special  benefit 
because  it  can  use  the  information  and 
legal  analysis  it  receives  to  guide  its 
planning  and  decisionmaking.  The  facts 
that  such  an  interpretation  may  also  be 
available  to  the  Commission  and  to 
members  of  the  public  who  did  not  pay 
for  the  service  and  that  it  may  have  a 
beneficial  compliance  and  enforcement 
impact  do  not  preclude  assessment  of  a 
fee  under  the  lOAA.  In  fact,  a  fee  is  not 
rendered  invalid  because  the  services 
rendered  to  the  applicant  result  in  some 
incidental  public  benefits.'" 

The  Commission  finds  that  the 
category  of  written  legal  interpretations 
of  the  General  Counsel  is  the  smallest 
practical  unit  on  which  to  base  cost  data 
and  fee  calculations,  that  it  is 
appropriate  to  assess  a  fee  for  all  such 
interpretations,  and  that  there  is  no 
persuasive  reason  to  attempt  to 
differentiate  among  written  legal 
interpretations  regarding  the 
Commission's  various  jurisdictional 
statutes. 

3.  Fees  for  Commission  Certification 
of  a  Qualifying  Small  Power  Production 


**  Comments  of  AGA  at  8-ia 

*"  Electronic  Industries  Association  v.  F.C.C..  554 
F.2d  1109. 1115  (D.C.  Cir,  1976):  Mississippi  Power  « 
Light  Co.  v.  NRC.  601  F.2d  223.  230  (5th  Cir.  1979), 
cert  denied.  444  U.S.  1102  (1980). 


Facility  and  a  Qualifying  Cogeneration 
Facility.  The  Commission  divides  the 
current  fee  category  for  applications  for 
certification  of  qualifying  facility  (QF) 
status  '*  into  two  categories,  one  for 
certification  of  qualifying  small  power 
production  facilities  and  the  other  for 
certification  of  qualifying  cogeneration 
facilities.  The  certification  of  qualifying 
status  is  for  benefits  under  the  Public 
Utility  Regulatory  Policies  Act  of  1978. 

When  the  Commission  established  the 
single  fee  in  1985,  it  did  not  differentiate 
between  applications  for  small  power 
production  facilities  and  cogeneration 
facilities  because  it  did  not  anticipate  a 
differential  in  the  costs  of  reviewing  the 
two  kinds  of  applications  and  because 
the  Commission's  management 
information  system  did  not  separate  the 
two  types  of  applications,'*  However, 
the  current  TDRS  includes  separate 
product  categories  for  the  two  types  of 
certification  applications  and  analysis  of 
that  TDRS  data  reveals  a  clear 
differential  in  processing  times.  In  order 
to  comply  with  the  lOAA  requirement 
that  fees  be  based  on  costs  to  the 
Government  and  to  reflect  fiscal  year 
1987  costs  of  completion,  the 
Commission  is  increasing  the  fee  for 
certification  as  a  qualifying  facility  from 
$1,300  to  $6,560  for  a  small  power 
production  facility  and  from  $1,300  to 
$4,310  for  a  cogeneration  facility. 

AGA  supports  the  concept  of  different 
fees  for  the  two  types  of  requests  based 
on  the  varied  requirements  and  time 
involved  in  processing  the  applications, 
but  objects  to  their  level.  AGA  states 
that  filing  fees  for  applications  for 
qualifying  status  discourage  small 
industrial  and  commercial  energy  users 
from  obtaining  the  benefits  of 
cogeneration  and  that  the  proposed 
increase  in  those  fees  is  inconsistent 
with  the  stated  congressional  intent  of 
PURPA  to  remove  "institutional  barriers 
against  cogeneration."  " 

Middle  South  Utilities  System  notes 
that  the  splitting  of  the  QF  fee  categories 
is  inconsistent  with  the  Commission's 
proposal  to  consolidate  electric  rate 
filing  fee  categories  discussed  below.'* 

Fees  for  the  costs  of  services  actually 
rendered  to  QF  certification  applicants 
are  not  "institutional  barriers  to 
cogeneration,"  but  are  part  of  a  broad 
structure  of  agency  fees,  authorized  by 
the  lOAA  and  based  on  special  benefits 


"18  CFR  381.505  (1987) 

"  52  FR  43615  (Nov.  13. 1987), 

"  Comments  of  AGA  at  3.  citing  HS..  Rep,  No. 
543. 95th  Cong.,  2d  Sess,  57  (1978),  reprinted  in  1978 
U.S.  Code  Cong.  «  Ad.  News  7673. 

"  Comments  of  Middle  South  Utilities  System  at 
2. 
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accruing  to  identifiable  beneficiaries.  QF 
certification  exempts  such  facilities  from 
the  burden  of  complying  with  certain 
state  and  Federal  regulations,  requires 
electric  utilities  to  o^er  to  purchase 
power  from  the  QF  at  the  utilities' 
avoided  cost  of  alternative  power  and  to 
sell  back-up  power  to  the  QF,  and 
facilitates  project  financing.  Inasmuch 
as  applicants  cleeu'ly  receive  special 
benefits  fit)m  the  process,  it  is 
appropriate  to  charge  for  that  service. 
TTie  legislative  interest  in  promoting 
cogeneration  and  small  power 
production  facilities  does  not  justify  an 
across-the-board  reduction  or 
elimination  of  these  fees  for  all  members 
of  the  applicant  class,  especially  given 
the  existence  of  the  waiver  procedure 
for  individual  applicants  whose 
circumstances  may  warrant  a  fee 
reduction. 

AGA  also  suggests  that  the  higher' 
fees  are  particularly  inappropriate  in'the 
case  of  packaged  cogeneration  units 
with  modular  components  and 
standardized  installation. '^  This 
suggestion  does  not  justify  creation  of 
special  product  and  fee  categories. 
Attempts  to  create  subcategories  based 
on  patterns  or  similarities  in  filings 
within  the  existing  TDRS  product 
categories  and  current  fee  categories  are 
administratively  infeasible  because  they 
go  beyond  the  smallest  practical  unit  of 
service. 

AGA  also  notes  that,  despite  the 
Commission's  acknowledgment  in  tli^ 
NOPR  that  there  may  be  a 
disproportionate  burden  on  small 
companies,  the  fee  waiver  process 
provides  no  significant  relief  for  many 
small  companies.'"  AGA's  criticism  that 
the  waiver  procedure  cannot  provide 
relief  for  small  but  profitable  firms 
reflects  a  misreading  of  that  provision. 
The  Commission  has  already  addressed 
this  objection  in  an  earlier  lOAA  fees 
rulemaking.  The  Commision  stated  that 
it  would  grant  a  waiver  if  an  applicant 
demonstrates  that  payment  of  the  fee 
would  cause  severe  economic  hardship. 
The  fact  that  an  applicant  is  solvent 
does  not  mean  it  cannot  qualify,  if 
payment  of  the  fee  would  cause  such 
hardship.'^ 

AGA  makes  the  broader  argument 
that  a  Commission  certification  of  a 
cogeneration  or  a  small  power 
production  facility  does  not  benefit  the 
appUcant  more  than  the  general  public 
and  therefore  is  not  an  appropriate 


"  Comments  of  AGA  at  4-5. 

"  Comraentt  of  AGA  al  5-& 

'^  Order  43S-A.  Fees  Applicable  to  Electric 
Utilities.  Cogenerators  and  Small  Power  Producers. 
51  FR  35347.  at  3S3S2  (Oct.  3.  ISSe).  FERC  Stats,  ft 
Regs.  1  3a713. 


subject  for  fees  under  the  lOAA.** 
AGA's  statement  that  qualifying  facility 
certification  does  not  benefit  the 
applicant  more  than  the  general  public 
is  incorrect.  Certification  as  a  qualifying 
facility  under  PURPA  permits  the  facility 
to  sell  or  purchase  power  at  avoided 
cost  rates  and  may  facilitate  financing 
for  the  project.  Both  are  special  benefits. 
The  fact  that  the  general  public  may 
also  benefit  from  the  operation  of  small 
power  production  and  cogeneration 
facilities  does  not  invalidate  the  filing 
fee.  A  fee  is  not  rendered  invalid 
because  the  services  rendered  to  the 
applicant  result  in  some  incidental 
public  benefits." 

4.  Fee  for  Petition  for  Declaratory 
Order.  The  Commission  is  raising  the 
fee  for  a  petition  for  issuance  of  a 
declaratory  order  under  f  385.207  of  the 
Commission's  Procedural  Rules  *"  to 
$11,670,  which  reflects  full  recovery  of 
the  Commission's  costs  of  processing 
those  petitions. 

That  provision  permits  a  person  to  file 
a  petition  seeking  a  declaratory  order  to 
terminate  a  controversy  or  to  remove 
uncertainty. 

In  the  NOPR,  the  Commission 
proposed  to  raise  the  fee  for  a  petition 
for  a  declaratory  order  to  a  level  that 
would  fully  recover  the  costs  of 
processing  those  petitions.  The 
Commission  had  established  this  fee  in 
1984  at  a  level  reflecting  an 
approximately  60  percent  reduction  from 
full  cost  recovery  and  had  continued 
that  categorical  reduction  through  the 
two  subsequent  annual  adjustments.* ' 
Three  commenters  object  to  this  change. 

Lone  Star  Gas  Company  (Lone  Star) 
urges  the  Commission  to  exercise  its 
discretion  to  limit  fees  to  less  than  full 
cost  recovery  to  avoid  either 
undermining  Commission  activities  or 
adversely  affecting  applicants.  Lone  Star 
suggests  that  the  Commission  should  be 
encouraging  applications  for  declaratory 
orders,  which  can  eliminate 
controversies  and  remove  uncertainties 
over  the  proper  interpretation  and 
application  of  Commission 
requirements.** 


'•  Comments  of  AGA  at  8-7 

**  Electronic  Industries  Association  v.  FCC  554 
F.2d  1109. 1115  (DC.  Cir.  1976). 

*"  18  CFR  385.207  (1987).  No  fee  is  assessed  for 
declaratory  order  petitions  that  solely  concern 
hydroelectric  matters  under  Part  I  of  the  FPA  under 
the  lOAA  because  those  costs  are  included  in  the 
calculation  of  the  annual  charts  under  section 
10(e)  of  the  FPA.  which  provides  for  reimbursement 
of  the  costs  of  administering  Part  I. 

*  ■  Order  No.  395.  Fees  Applicable  to  General 
Activities.  49  FR  35348  (Sept.  7. 1964),  FERC  Stats. 
Regs.  (Regulations  Preambles  1982-85]  |  sasSZ.  51 
FR  4310  (Feb.  4. 1966):  52  FR  10366  (April  1. 1987). 

**  Comments  of  Lone  Star  at  2-3. 


Public  Citizens'  Critical  Mass  Energy 
Project  (Public  Citizen)  and  AGA 
comment  that  requests  for  declaratory 
orders  are  often  filed  by  developers  of 
cogeneration  and  small  power 
production  projects  who  seek 
interpretations  of  Conunission 
requirements  prior  to  making  substantial 
investments.  "They  express  concern  that 
higher  declaratory  order  fees  would 
disproportionately  impact  smaller 
projects  and  that  these  and  other  fees 
would  discourage  innovative  new 
projects,  thereby  stunting  technological 
development.*' 

Contrary  to  the  arguments  by  Public 
Citizeti  and  AGA,  the  great  majority  of 
applications  for  delcaratory  orders  have 
been  filed  by  large  or  financially 
substantial  entities.**  Any  entity  that  is 
economically  unable  to  pay  the 
appropriate  fee  may  petition  for  a 
waiver  of  that  fee  under  19  CFR  381.106. 
Full  cost  recovery  with  the  availability 
of  a  fee  waiver  for  economic  hardship  is 
preferable,  in  terms  of  both  equity  and 
fiscal  responsibility,  to  categorical 
reduction  of  an  entire  fee  category  in 
which  experience  has  shown  that  the 
majority  of  applicants  can  easily  bear 
the  full  costs. 

Based  on  its  experience,  the 
Commission  no  longer  believes  that 
concern  that  a  fee  representing  the  full 
cost  of  issuing  a  declaratory  order  may 
discourage  potential  applicants  from 
filing  requests  justifies  a  categorical 
reduction  of  that  fee. 

AGA  further  maintains  that  requests 
for  declaratory  orders  do  not  confer 
special  benefits  and,  therefore,  are  not 
appropriate  subjects  for  fees  under  the 
lOAA.  It  suggests  that  such  petitions  are 
often  necessary  because  Commission 
regulations  are  ambiguous  or  unclear 
and  that  the  Commission  has  sometimes 
used  declaratory  orders  to  provide 
.industry-wide  guidance  on  public  policy 
issues  extending  beyond  the  case  of  the 
individual  applicant.  Finally,  AGA 
suggests  that  interveners  in  declaratory 
order  proceedings  drive  up  costs,  derive 
benefits  from  the  proceedings,  and  pay 
nothing,  thereby  causing  applicants  to 
subsidize  the  interveners.*' 

An  applicant  for  a  declaratory  order 
seeks  to  settle  a  controversy  or  to 
remove  uncertainty  on  an  issue,  usually 
in  order  to  advance  its  own 
decisionmaking  or  planning.  The 
applicant  is  a  clearly  identifiable 


"  Comments  of  Public  Citizen  al  1-2;  Comments 
of  AGA  at  9. 

**  Of  90  applications  for  declaratory  orders  filed 
with  the  Commission  in  fiscal  years  1965. 1986.  and 
1987,  over  four-fifths  were  filed  by  large  or 
financiaUy  substantial  entities. 

**  Commenu  of  AGA  at  W 


recipient  of  a  special  benefit,  since  its 
gain  is  more  immediate  and  substantial 
than  any  incidental  gain  for  the  general 
public  from  the  resolution  of  the  issue. 
Although  interveners  may  derive 
benefits  from  and  increase  the  costs  of 
declaratory  order  proceedings,  the 
declaratory  order  applicants  remain  the 
prinicpal  beneficiaries  and  the  mere  fact 
that  others  may  benefit  does  not 
preclude  assessing  a  fee  against  those 
who  initiate  the  proceeding  to  seek  a 
special  benefit. 

5.  Fee  for  Commission  Review  of 
Jurisdictional  Agency  Determinations. 
The  Commission  is  revising  the  means 
by  which  it  determines  the  fee  for  its 
review  of  jurisdictional  agency 
determinations  under  section  503  for  the 
NGPA  **  and  is  raising  that  fee  from  $35 
to  $75. 

Section  503  provides  that  Federal  or 
state  jurisdictional  agencies  may 
determine  that  natural  gas  from 
particular  wells  qualifies  for  certain 
NGPA  price  categories,  subject  to 
review  by  the  Commission.  Within  15 
days  of  its  decision,  the  jurisdictional 
agency  gives  written  notice  of  its 
determination  to  the  Commission.*^  If 
the  Commission  does  not  reverse  the 
jurisdictional  agency's  well-category 
determination  on  review,  the  producer 
may  receive  the  maximum  lawful  price 
for  the  category  determined.** 

In  the  NOPR,  the  Commission 
proposed  to  include  the  cost  of 
determination  audits  in  the  cost  basis 
for  this  product  category.  In 
determination  audits,  the  Commission 
reviews  certain  of  the  jurisdictional 
agency  determinations  processed  during 
the  previous  year  to  verify  their 
accuracy.*' 

AGA  opposes  implementing  this 
proposal.  AGA  argues  that  applicants 
would  be  required  to  pay  for  double- 
checking  the  accuracy  of  the 
Commission  work.*'"  In  the  past,  the 
Commission  has  excluded  the  costs  of 
determination  audits  from  the  cost  of 
jurisdictional  determinations  becautse  it 
believed  that  the  audits  were  not  part  of 
the  service  of  reviewing  a  jurisdictional 
agency  determination.'*  However,  the 
Commission's  experience  has 
demonstrated  that,  because 
determination  audits  are  the  primary 
means  of  ensuring  that  the  initial 
determinations  are  accurate,  their  costs 
are  appropriately  included  in  the  total 
costs  of  reviews  of  jurisdictional  agency 


«•  15  use.  3413  (1982). 

"18  CFR  274.104  (1987). 

*•  18  CFR  275  (1987). 

'•*  52  FR  at  43616  (Nov.  13, 1987). 

"o  CommenU  of  AGA  at  10-11. 

» '  52  FR  43616  (Nov.  13, 1967). 


determinations.  Review  mechanisms  to 
assure  the  accuracy  of  a  process  are  a 
legitimate  part  of  the  Commission's 
provision  of  the  service. 

6.  Fee  for  Electric  Utility  Rate  Filings 
Under  Sections  205  and  206  of  the  FPA. 
The  Commission  is  modifying  its  fee 
categories  for  electric  utility  rate  filings 
under  sections  205  and  206  of  the  FPA. 
All  electric  utility  rate  filings  under 
those  provisions,  except  those  that  have 
no  effect  on  the  rate  the  utility  charges 
or  that  involve  only  rate  decreases,  will 
be  subject  to  a  fee  of  $5,780.  Those 
excepted  filings,  formerly  defined  as 
"Class  1  rate  schedule  filings,"  will  not 
be  subject  to  a  fee.  All  filings  formerly 
classified  as  "Class  2  rate  schedule 
filings"  and  "Class  3  rate  schedule 
filings"  will  be  subject  to  the  single  filing 
fee  of  $5,780.** 

The  Commission  proposed  to 
consolidate  the  three  categories  of  filing 
fees  it  established  in  Order  No.  435" 
into  one  fee  category.  The  Commission 
stated  that  it  had  found  that  the  three- 
tiered  classification  scheme  was 
administratively  unworkable.** 

Eleven  commenters  oppose 
consolidation  of  the  electric  rate  filing 
fees,  arguing  generally  that  the  three- 
tiered  classification  system  is  both  valid 
and  workable,  that  the  proposed 
changes  would  be  contrary  to  the 
express  provisions  and  judicial  and 
regulatory  interpretations  of  the  lOAA, 
and  that  those  changes  would  create 
practical  problems.  Several  commenters 
suggest  that,  even  if  some  modification 
of  the  fee  categories  is  warranted,  there 
are  more  appropriate  alternatives  than 
that  proposed  by  the  Commission. 

Commenters  maintain  that  the 
rationale  for  the  creation  and  use  of  the 
three  fee  categories  stated  in  Order  No. 
435  remains  convincing  and  that  the 
Commission  has  failed  to  provide 
specific  facts  to  support  its  assertions 
that  three  categories  are  unworkable.** 
Several  commenters  contend  that  a 
single  consolidated  fee  is  an  unjustified 
step  away  from  the  lOAA  objective  that 
a  fee  be  basedt)n  as  small  a  category  of 
service  as  practical  especially  in  the 
face  of  evidence  from  two  years' 
experience  that  the  more  specific  three- 
tiered  fee  system  is  both  workable  and 
justified  by  administrative  costs 


"  Rate  filing  classes  and  fee  calegorie*  were 
defined  al  18  CFR  381.502-381.504  (1967). 

"  Fees  Applicable  to  Electric  Utilities, 
Cogenerators.  and  Small  Power  Producers.  50  FR  40 
347  at  40.348  (Oct.  3. 1985),  FERC  Stats,  and  Regs. 
(Regulation  Preambles  1982-1985).  1 3a663. 

"  52  FR  43616-43617  (Nov.  13. 1987). 

"  Comments  of  Central  Illinois  Public  Service  at 
3. 


differences.**  Other  commenters 
suggest  that  the  Commission's  apparent 
justifications  of  greater  simplicity  and 
ease  of  administration  are  not  primary 
considerations  under  the  lOAA  and  do 
not  outweigh  the  requirements  that  fee 
structures  be  cost-based,  equitable,  and 
self-sustaining  to  the  extent  possible.*^ 

Two  commenters  argue  that  if  the 
three  classes  were  consolidated.  Class 
3-type  filings  would  no  longer  be 
selfsustaining,  but  would  be  subsidized 
by  Class  1  and  Class  2  fees.** 

One  commenter  suggests  that  a 
blended  fee  may  discourage  certain 
types  of  small-scale  transactions,  such 
as  short-term  sales  of  interchange  or 
coordination  energy  and  short-term 
voluntary  wheeling,  which  the 
Commission  has  recently  been 
encouraging.*' 

,   Commenters  offer  a  range  of 
alternatives  in  which  they  seek  to 
reduce  administrative  problems  with  the 
multiple-category  system.  One 
commenter  suggests  that  the 
Commission  could  resolve  problems 
with  the  classification  process  by  more 
carefully  defining  the  various  categories 
of  filings.*"  Other  commenters  suggest 
an  expedited  initial  review  by 
employees  trained  to  verify  electric  rate 
filing  classes  or  a  post-processing 
review  to  determine  whether  the  initial 
fee  classification  was  correct,  with  a 
surcharge  levied  if  the  initial  fee  was  too 
low  or  a  refund  issued  if  the  initial  fee 
was  too  high.*' 

Commenters  suggest  two-tiered  fee 
systems  based  on  whether  there  is  an 
agreement  by  customers  to  the  proposed 
rate**  or  whether  the  filing  is  supported 
by  Period  II  data."  Another  commenter 
suggests  that  the  Commission  use  direct 
billing  to  eliminate  intra-class 
subsidies.** 

During  the  time  the  three-tiered 
classification  system  for  rate  filings  has 
been  in  effect,  the  Commission  has 
found  it  administratively  difficult  to 
make  a  prompt  and  accurate 
determination  of  the  class  of  a  rate  filing 
upon  receipt  of  that  filing.  Classification 
is  made  difficult  because  the 


^*  Comments  of  Arizona  Public  Service  at  2; 
Comments  of  Consumers  Power  Company  at  Z-3. 

"  Comments  of  Iowa  Pnblic  Service  at  2. 

"  Comments  of  Central  Illinois  Public  Service  at 
5;  Comments  of  Consumers  Power  Company  at  3. 

**  Comments  of  Commonwealth  Edison  at  13. 

*o  Comments  of  Oklahoma  Gas  and  Electric  at  2. 

*■  Comments  of  Middle  South  Utilities  at  2; 
Comments  of  Wisconsin  Power  a  Light  Company  al 
2. 

"  Comments  of  Iowa  Public  Service  at  2-3. 

•'  Comments  of  Consumers  Power  Company  al  4- 
5:  Comments  of  Tampa  Electric  Company  at  8. 

**  Comments  of  Central  Illinois  Public  Service  at 
12. 
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Commission  frequently  receives  multiple 
rate  fllings  under  single  cover  and  rate 
filings  which  are  misclassified  and 
because  ambiguous  filings  require 
transfer  from  clerical  docketing  staff  to 
rate  analysts  for  proper  classification. 
Because  of  the  volume  of  electric  rate 
filings  the  Commission  receives,  the 
Commission  believes  that  the  need  for 
prompt  and  accurate  fee  determinations 
requires  a  departure  from  the  use  of  the 
three-tiered  classification  system.*' 
Therefore,  despite  the  best  efforts  of  the 
Commission,  the  three  classes 
established  in  Order  No.  435  have  not 
proven  to  be  the  smallest  practical  units 
of  service,  as  the  Commission  had 
hoped  in  promulgating  those  fee 
categories,  and  the  Commission  has 
decided  to  abandon  that  framework. 

However,  the  Commission  is 
persuaded  by  the  comments  that  to 
consolidate  all  three  filing  fee  categories 
would  cause  those  who  Hie  relatively 
simple  class  1  rate  filings,  that  often 
involve  minor  schedule  modiRcations,  to 
bear  a  disproportionate  fee  burden.  The 
Commission  has  therefore  determined 
that  equity  and  administrative  ease 
support  eliminating  fees  for  filings  that 
would  have  no  effect  on  rates  or  would 
involve  only  rate  decreases  (formerly 
"Class  1  rate  schedule  filings")  and 
consolidating  all  other  rate  schedule 
filings  under  sections  205  and  206  of  the 
FPA  into  a  single  fee  category.  A  person 
that  submits  a  filing  that  would  have  no 
effect  on  rates  onwould  involve  only 
rate  decreases  should  include  a 
statement  to  that  effect  on  the  cover 
sheet  of  the  filing  and  it  will  not  be 
assessed  a  fee.  The  former  class  2  and 
class  3  rate  schedule  Hlings,  which 
involve  a  significantly  greater  amount  of 
processing  time,  will  be  assessed  a 
uniform  fee  of  $5,780  per  filing. 

7.  Elimination  of  Fee  for  Certain 
Applications  for  Prior  Notice  Blanket 
Certificates.  The  Commission  is 
eliminating  the  fee  associated  with  an 
application  for  a  prior  notice  blanket 
certificate  under  \  284.223(b)  of  the 
Commission's  regulations  when  the 
applicant  for  that  certificate  has  already 
paid  the  fee  required  under  §  2d4.223(d] 
to  accompany  the  filing  of  its  initial 
report  of  transportation  pursuant  to  a 
self-implementing  blanket  certificate 
under  §  284.223(a).  > 

Current  fees  associated  with       I 
transportation  under  the  NGA  section  7 
blanket  certificate  regulations*^  are 

J 

**  The  Commission  received  737  electric  rale 
filings  in  Fiscal  year  1987. 

••  18  CFR  Part  284.  SubpaH  G  (1967).  A  shipper 
that  chooses  the  blanket  certiflcate  option  under 
NGA  section  7  generally  first  obtains  a  self- 
implementing  blanket  certificate  undnr  {  284.223(a). 


greater  than  those  associated  with  the 
NGPA  section  311  transportation 
regulations*^  if  the  transportation  is  for 
more  than  120  days. 

This  difference  in  fees  may  create  a 
regulatory  bias  in  favor  of 
transportation  of  gas  under  NGPA 
section  311  and  the  Commission  is 
therefore  revising  its  regulations  to 
eliminate  the  difference. 

AGA  and  Lone  Star  commented  in 
support  of  this  change.** 

rv.  Final  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act 
(RFA)  *'  generally  requires  a  description 
and  analysis  of  final  rules  that  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Specifically,  if  an  agency  promulgates  a 
final  rule  under  the  Administrative 
Procedure  Act,^°  a  final  RFA  analysis 
must  contain  (1)  a  statement  of  the  need 
for  and  objectives  of  the  rule,  (2)  a 
summary  of  the  issues  raised  by  public 
comments  in  response  to  any  initial 
regulatory  flexibility  analysis  and  the 
agency  response  to  those  comments,  and 
(3)  a  description  of  significant 
alternatives  to  the  rule  consistent  with 
the  stated  objectives  of  the  applicable 
statute  that  the  agency  considered  and 
ultimately  rejected. 

The  broad  purpose  of  the  RFA  is  to 
ensure  more  careful  and  informed 
agency  consideration  of  rules  that  may 
significantly  affect  small  entities  and  to 
encourage  the  agency's  consideration  of 
alternative  approaches  that  may  better 
resolve  any  unnecessarily  costly  or 
adverse  effects  on  small  entities. 

In  this  final  rule,  the  Commission 
presents  its  reasons  for  its  action,  its 
objectives,  and  the  legal  basis  for  this 
rulemaking.  As  discussed,  the  rule 
establishes  several  new  fees  and  revises 
several  existing  fees  paid  to  the 
Commission  for  certain  benefits 
provided.  This  rule  would  affect  a  wide 
variety  of  entities  under  the  jiuisdiction 
of  the  Commission,  including  electric 
utilities,  natural  gas  pipelines, 
developers  of  5MW  hydroelectric 


That  certificate  is  valid  for  one  period  of  up  to  120 
days  and  {  284.223(d)  requires  that  an  initial  report 
of  transportation  be  accompanied  by  the  fee  set  in 
S  381.404.  For  transportation  beyond  the  initial  120 
days,  a  shipper  must  apply  for  a  prior  notice  blanket 
certificate  under  {  284.223(b)  and  {  157.205  requires 
that  an  applicant  for  a  prior  notice  certificate  pay 
the  fee  set  In  }  381.208. 

"  18  CFR  Part  284.  Subpart  B  (1987).  A  shipper 
that  chooses  to  utilize  the  NGPA  section  311 
transportation  regulations  obtains  a  permanent 
certificate  and  is  required  by  {  284.106(e)  to  pay  the 
fee  set  by  {  381.404  to  accompany  an  initial  report 
of  transportation. 

'*  Comments  of  AGA  at  11;  [x>ne  Star  at  3. 

"  5  U.S.C.  601-812  (1982). 

">5U.S.C.  553  (1982). 


projects,  persons  seeking  certification  of 
QF  status  as  small  power  producer  or 
cogeneration  facilities,  and  entities 
seeking  declaratory  orders,  written 
interpretation  by  the  Office  of  the 
General  Counsel,  or  jurisdictional 
agency  determinations. 

The  Commission  recognizes  that  the 
new  and  revised  fees  adopted  in  this 
rule  may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Section  603(c)  of  the  RFA  requires  that 
the  Commission  discuss  significant 
alternatives  to  the  proposal  if  that 
proposal  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
Commission  had  already  attempted  to 
minimize  any  disproportionate  burden 
of  this  rule  on  small  businesses.  The 
Commission's  regulations  concerning 
fees  include  a  provision  for  the  waiver 
of  fees  for  applicants  that  demonstrate 
severe  economic  hardship.^* 

The  Commission  believes  that  it  has 
satisfied  the  dual  statutory  mandates  of 
the  RFA  and  the  lOAA  in  this 
rulemaking  by  establishing  a  fee 
structure  which  includes  equitable,  self- 
sustaining  charges  for  services  which 
provide  special  benefits  to  identifiable 
recipients,  but  also  provides 
mechanisms  for  relief  for  small  entities. 

V.  Paperwork  Reduction  Act 

The  information  collection  provisions 
in  this  final  rule  are  being  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  its  approval  under  the 
Paperwork  Reduction  Act  ^*  and  OMB's 
regulations.''^  Interested  persons  can 
obtain  information  on  the  proposed 
information  collection  provisions  by 
contacting  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426  (Attention:  Timothy  Shaughnessy. 
Division  of  Organization  and 
Management  Analysis.  (202)  357-5600). 
Comments  on  the  information  collection 
provisions  in  this  rule  may  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  0MB.  New  Executive  Office 
Building.  Washington.  DC  20503 
(Attention:  Desk  Officer  for  the  Federal 
Energy  Regulatory  Commission.) 

VI.  Effective  Date 

This  rule  is  effective  May  31. 1988. 

List  of  Subjects 

18  CFR  Part  4 

Electric  power.  Reporting  and 
recordkeeping  requirements. 


"18  CFR  381.106  (1987). 
"44  U.S.C.  3501-20  (1982). 
"  5  CFR  1320.12  (1987). 


18  CFR  Part  157 

Administrative  practice  and 
procedure,  Natural  gas,  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  292 

Electric  power  plants.  Electric  utilities. 
Natural  gas.  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  375 

■  Authority  delegations  (Government 
agencies).  Seals  and  insignia,  Sunshine 
Act 

18  CFR  Part  381 

Natural  gas.  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  388 

Freedom  of  information. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  Parts  4. 
157.  292.  375,  381,  and  388  in  Chapter  1, 
Title  18,  Code  of  Federal  Regulations,  as 
set  forth  below. 

By  the  Commission. 
Lois  0.  Cashell, 

Acting  Secretary. 

PART  4— LICENSES,  PERMITS, 
EXEMPTIONS,  AND  DETERMINATION 
OF  PROJECT  COSTS 

1.  The  authority  citation  for  Part  4  is. 
revised  to  read  as  follows: 

Authority:  Federal  Power  Act.  16  U.S.C. 
791a-a25r,  as  amended  by  the  Electric 
Consumers  Protection  Act  of  1986;  Public 
Utility  Regulatory  Policies  Act  of  1978. 16 
U.S.C.  2601-2845  (1982);  Department  of 
Energy  Organization  Act.  42  U.S.C.  7101-7352 
(1982);  E.0. 12009.  3  CFR  1978  Comp.,  p.  142. 

2.  In  §  4.107.  paragraph  (a)  is  revised 
to  read  as  follows: 

§  4.107    Contents  of  application  for 
exemption  from  licensing. 

(a)  General  requirements.  An 
application  for  exemption  from  licensing 
submitted  under  this  subpart  must 
contain  the  introductory  statement,  the 
exhibits  described  in  this  section,  the 
fee  prescribed  in  §  381.601  of  this 
chapter  and,  if  the  project  structures 
would  use  or  occupy  any  lands  other 
th^n  Federal  lands,  an  appendix 
containing  documentary  evidence 
showing  that  applicant  has  the  real 
property  interests  required  under 
§  4.31(c)(2)(ii). 


PART  157— APPLICATIONS  FOR 
CERTIFICATES  OF  PUBLIC 
CONVENIENCE  AND  NECESSITY  AND 
FOR  ORDERS  PERMITTING  AND 
APPROVING  ABANDONMENT  UNDER 
SECTION  7  OF  THE  NATURAL  GAS 
ACT 

3.  The  authority  citatjon  for  Part  157  is 
revised  to  read  as  follows: 

Authority:  Natural  Gas  Act,  15  U.S.C  717- 
717w  (1982);  Department  of  Energy 
Organization  Act,  42  U.S.C.  7101-7352  (1982); 
E.0. 12009.  3  CFR  1978  Comp..  p.  142;  Natural 
Gas  Policy  Act  of  1978, 15  U.S.C.  3301-3432 
(1982). 

4.  bi  §  157J205.  paragraph  (b)  is 
revised  to  read  as  follows: 

§157.205    Notice  proceduiv. 
*        •        •        *        • 

(b)  Contents.  In  addition  to  the  fee 
prescribed  in  paragraph  (c)  of  this 
section,  for  any  activity  subject  to  the 
requirements  of  this  section,  the 
certificate  holder  must  file  with  the 
Secretary  of  the  Commission  an  original 
and  fifteen  copies  of  request  for 
authorization  under  the  notice  of  this 
section  that  contains: 

(1)  The  exact  legal  name  of  the 
certificate  holder  and  mailing  address 
and  telephone  number  of  the  person  or 
persons  to  whom  communications 
concerning  the  request  are  to  be 
addressed; 

(2)  The  docket  number  in  which  its 
blanket  certificate  was  issued; 

(3)  Any  information  required  in 
§  157.208  through  §  157.218  of  this 
chapter  for  the  particular  activity; 

(4)  A  verified  statement  that  the 
proposed  activity  complies  with  the 
requirements  of  this  subpart; 

(5)  A  form  of  notice  suitable  for 
publication  in  the  Federal  Register 
which  briefly  summarizes  the  facts 
contained  in  the  request  with  sufficient 
particularity  so  as  to  notify  the  pubhc  of 
its  scope  and  purpose;  and 

(6)  Identities  and  docket  numbers  of 
other  applications  related  to  the 
transaction.  All  related  filings  must  be 
made  within  10  days  of  the  first  filing. 
Otherwise  the  applications  on  file  will 
be  rejected  under  paragraph  (d)  of  this 
section  without  prejudice  to  refiling 
when  all  parties  are  ready  to  proceed. 
***** 

5.  In  §  157.205,  paragraphs  (c)  through 
(h)  are  redesignated  as  paragraphs  (d) 
through  (i)  and  a  new  paragraph  (c)  is 
added  to  read  as  follows: 

(c)  Fees.  The  certificate  holder  must 
file  the  fee  prescribed  in  S  381.208  of  this 
chapter  or  a  petition  for  waiver  pursuant 
to  §  381.106  of  this  chapter,  except  that 
no  fee  will  be  assessed  for 
abandonment  activities  under 


S  157.216(b)  of  this  chapter  or  for 
transportation  under  S  284.223(b)  of  this 
chapter,  if  the  fee  required  under 
§  284.223(d)  for  the  initial  report  has 
previously  been  paid  for  existing 
transportation  authorized  by 
§  284.223(a)  of  this  chapter. 


PART  292— REGULATIONS  UNDER 
SECTIONS  201  AND  210  OF  THE 
PUBLIC  UTILITY  REGULATORY 
POLICIES  ACT  OF  1978  WITH  REGARD 
TO  SMALL  POWER  PRODUCTION  AND 
COGENERATION 

6.  The  authority  citation  for  Part  292  is 
revised  to  read  as  follows: 

Authority:  Department  of  Energy 
Organization  Act,  42  U.S.C.  7101-7352  (1982): 
E.0. 12009,  3  CFR  1978  Comp.,  p.  142: 
Indepenent  Offices  Appixipriations  Act.  31 
U.S.C.  9701  (1982);  Federal  Power  Act.  18 
U.S.C.  791a-825r  (1982),  as  amended  by  the 
Electric  Consumers  Protection  of  1986;  Public 
Utility  Rcgulaloiy  Policies  Act.  16  U.S.C 
2601-2645  (1982)  as  amended. 

7.  In  §  292.207.  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

§  292.207    Procedures  for  ot>talning 
qualifying  status. 
****«• 

(b)  *  *  * 

(2)  General  contents  of  application. 
The  application  must  be  accompanied 
by  the  fee  prescribed  in  §  381.505  of  this 
chapter  and  must  contain  the  following 
information: 

(i)  The  name  and  address  of  the 
applicant  and  location  of  the  facility; 

(ii)  A  brief  description  of  the  facility, 
including  a  statement  indicating 
whether  such  faciUty  is  a  small  power 
production  facility  or  a  cogeneration 
facility; 

(iii)  The  primary  energy  source  used 
or  to  be  used  by  the  facility; 

(iv)  The  power  production  capacity  of 
the  facility;  and 

(v)  The  percentage  of  ownership  by 
any  electric  utility  or  by  any  electric 
utility  holding  company,  or  by  any 
person  owned  by  either. 


PART  375— THE  COMMISSION 

8.  The  authority  citation  for  Part  375  is 
revised  to  read  as  follows: 

Authority:  Department  of  Energy 
Organization  Act,  42  U.S.C.  7101-7532  (1982). 
E.0. 12009,  3  CFR  1978  Comp,  p.  142; 
Administrative  Procedure  Act.  5  U.S.C.  553 
(1982);  Federal  Power  Act.  16  U.S.C.  791-828c 
(1982),  as  amended  by  the  Electric  Consumers 
Protection  Act  of  1986;  Natural  Gas  Act.  15 
U.S.C  717-717W  (1982);  Natural  Gas  Policy 
Act  of  1978, 15  U.S.C.  3301  et  seq.:  Public 
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Utility  Regulatory  Policies  Act  of  197a  II I 
U.S.C.  2801  et  seq.,  as  amended. 

9.  In  S  375.308,  paragraph  (m)  is 
revised  to  read  as  follows: 


§375.306    D«l«gatio(WtottwDir«ctorto 
tiM  Office  of  Electric  Power  R«gulatioa 

***** 

(m)  Deny  or  grant  in  whole  or  in  part 
a  petition  for  waiver  of  fees  prescribed 
in  §5  381.502.  381.505.  381.510.  381.511. 
and  381.512  of  this  chapter  in 
accordance  with  S  381.106  of  this 
chapter. 
***** 

10.  In  S  375.309,  paragraph  (!)  is 
revised  to  read  as  follows: 

§375.309    Delegations  to  the  General 
Counsel. 

***** 

(f)  Deny  or  grant,  in  whole  or  in  pdrt, 
petitions  for  waivers  of  fees  prescribed 
in  §  381.305  of  this  chapter  in 
accordance  with  §  381.106  of  this 
chapter. 

11.  In  §  375.314,  paragraph  (gg)  is 
revised  to  read  as  follows: 

§375.314    Delegations  to  the  Director  of 
ttie  Office  of  Hydropower  Ucensing. 


(gg)  Deny  or  grant  in  whole  or  in  part 
petitions  for  exemption  from  the  fees 
prescribed  in  §  381.302(a)  of  this  chapter 
in  accordance  with  §  381.302(c)  of  this 
chapter  and  the  fees  in  §  381.601  of  this 
chapter,  in  accordance  with  9  381.106  of 
this  chapter. 


PART  381— FEES 

12.  The  authority  citation  for  Part  381 
continues  to  read  as  follows: 


Authority:  Department  of  Energy 
Organization  Act.  42  U.S.C.  7101-7352  (1982); 
E.0. 12009,  3  CFR  1978  Comp.,  p.  142; 
Independent  Offices  Appropriations  Act,  31 
U.S.C.  9701  (1982);  Natural  Gas  Act,  15  U.S.C. 
n7-717w  (1982);  Federal  Power  Act,  16  U.S.C 
791-828C  (1982);  Public  Utility  Regulatorf 
Policies  Act  16  U.S.C.  2601-2645  (1982);  \ 
interstate  Commerce  Act  49  U.S.C.  1-27 
(1976). 

13.  In  §  381.104,  paragraph  (c)  is 
revised  to  read  as  follows: 

§  381.104    Annual  ad)ustment  of  fees. 

*  *  «  *  * 

(c)  Formula.  The  formula  for 
determining  each  fee  is  the  actual  work- 
months  dedicated  to  a  given  fee 
category  for  the  previous  fiscal  year 
divided  by  the  number  of  actual 
completions  in  the  previous  fiscal  year 
multiplied  by  the  average  cost  per  work- 
month  in  the  previous  fiscal  year.  The 
fee  is  rounded  down  to  the  nearest  $5 
increment  if  the  fee  is  $100  or  less,  and 


to  the  nearest  $10  increment  if  the  fee  is 
more  than  $100. 

***** 

14.  Section  381.208  is  revised  to  read 
as  follows: 

§381.206    Requests  under  the  l)lanket 
certificate  notice  and  protest  procedures. 

(a)  Except  as  provided  in  paragraph' 
(b)  of  this  section,  the  fee  established  for 
a  request  for  authorization  under 
blanket  certiHcate  notice  and  protest 
procedures  is  $2,120.  The  fee  must  be 
submitted  in  accordance  with  Subpart  A 
of  this  part  and  §  157.205(b)  of  this 
chapter. 

(b)  If  the  fee  for  an  application  under 
§  284.223(d)  of  this  chapter  has  been 
paid  for  an  existing  transportation 
authorization  pursuant  to  §  284.223(a)  of 
this  chapter,  then  no  fee  is  assessed  for 
the  authorization  under  the  blanket 
certificate  notice  and  protest 
procedures. 

15.  In  S  381.302,  paragraph  (a)  is 
revised  to  read  as  follows: 

§381.302    Petition  for  tosuance  Of  a 
declaratory  order  (except  under  Part  I  of 
ttM  Federal  Power  Act) 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  fee  established  for 
niing  a  petition  for  issuance  of  a 
declaratory  order  under  §  385.207  of  this 
chapter  is  $11,670.  The  fee  must  be 
submitted  in  accordance  with  Subpart  A 
of  this  part. 
***** 

16.  A  new  §  381.305  is  added  to  read 
as  follows: 

§381.305    Interpretations  by  the  Office  of 
the  General  CounseL 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  fee  established  for 
a  written  interpretation  by  the  OfHce  of 
the  General  Counsel  of  any  statute  or 
implementing  regulation  under  the 
jurisdiction  of  the  Commission  is  $2,460. 
The  fee  must  be  submitted  in 
accordance  with  Subpart  A  of  this  part 
and  §  385.1901  or  §  388.104  of  this 
chapter. 

(b)  No  fee  is  necessary  to  file  a 
request  for  a  written  interpretation  by 
the  Office  of  the  General  Counsel  that 
solely  concerns  matters  under  Part  I  of 
the  Federal  Power  Act. 

(c)  A  person  claiming  the  exemption 
provided  in  paragraph  (b)  of  this  section 
must  file  an  original  and  two  copies  of  a 
petition  for  exemption  in  lieu  of  a  Tee 
along  with  the  request  for  a  written 
interpretation.  The  petition  for 
exemption  should  summarize  the  issues 
raised  in  the  request  for  a  legal  opinion 
and  explain  why  the  exemption  is 
applicable.  The  Commission  or  its 
designee  will  analyze  each  petition  to 


determine  whether  the  petition  has  met 
the  standards  for  exemption  and  will 
notify  the  applicant  whether  it  is 
granted  or  denied.  If  the  petition  is 
denied,  the  applicant  will  have  30  days 
from  the  date  of  notification  of  the 
denial  to  submit  the  appropriate  fee  to 
the  Commission. 

17.  Section  381.402  is  revised  to  read 
as  follows: 

§  381.402    Review  of  Jurisdictional  agency 
delerminatiofts. 

The  fee  established  for  review  of  a 
jurisdictional  agency  determmation  is 
$75.  The  fee  must  be  submitted  in 
accordance  with  Subpart  A  of  this  part 
and  §  274.201(e)  of  this  chapter. 

§381.405    [Removed  and  Reserved] 

18.  Section  381.405,  Interpretations  by 
the  Office  of  the  General  Counsel,  is 
removed  in  its  entirety  and  reserved. 

19.  Section  381.502  is  revised  to  read 
as  follows: 

§  381.502    Rate  schedule  filings  under 
sections  205  and  206  of  ttw  Federal  Power 
Act 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  and  unless  the 
Commission  orders  direct  billing  under 
5  381.107  or  otherwise,  the  fee 
established  for  rate  schedule  filings 
under  sections  205  and  206  of  the 
Federal  Power  Act  is  $5,780.  The  fee 
filed  under  this  paragraph  must  be 
submitted  in  accordance  with  Subpart  A 
of  this  part  and  Part  35  of  this  chapter. 

(b)  There  is  no  fee  charged  for  rate 
schedule  filings  under  sections  205  and 
206  of  the  Federal  Power  Act  which 
have  no  effect  on  the  rate  the  utility 
charges  or  which  involve  only  rate 
decreases. 

§  381.503    [Removed  and  Reserved] 

20.  Section  381.503,  Class  2  rate 
schedule  filings,  is  removed  in  its 
entirety  and  reserved. 

§  381.504    [Removed  and  Reserved] 

21.  Section  381.504,  Class  3  rate 
schedule  filings,  is  removed  in  its 
entirety  and  reserved. 

22.  Section  381.505  is  revised  to  read 
as  follows: 

§381.505    Certification  of  qualifying  status 
as  a  smaM  power  production  fadiity  or 
cogeneration  facility. 

(a)  Unless  the  Commission  orders 
direct  billing  under  §  381.107  of  this 
chapter  or  otherwise,  the  fee  established 
for  an  application  for  Commission 
certification  as  a  qualifying  small  power 
production  facility,  as  defined  in  section 
3(17)  of  the  Federal  Power  Act,  is  $6,560 
and  the  fee  established  for  an 


application  for  Commission  certification 
as  a  qualifying  cogeneration  facility,  as 
defined  in  section  3(18)  of  the  Federal 
Power  Act,  is  $4,310. 

(b)  The  fee  filed  under  this  section 
must  be  submitted  in  accordance  with 
Subpart  A  of  this  part  and 
§ -292.207(b)(2)  of  this  chapter. 

23.  Subpart  F  consisting  of  §  381.601  is 
added  to  read  as  follows: 

Subpart  F— Fees  Applicable  to  the 
Public  Utility  Regulatory  Policies  Act 
of  1978 

§  381.601    5  Megawatt  exemption 
application. 

The  fee  established  for  a  5  Megawatt 
exemption  application  under  section  405 
of  the  Public  LJtility  Regulatory  Policies 
Act  of  1978  and  Part  4,  Subpart  K  of  this 
chapter  is  $16,430.  The  fee  must  be 
submitted  in  accordance  with  Subpart  A 
of  this  part. 

PART  388— INFORMATION  AND 
REQUESTS 

24.  The  authority  citation  for  Part  388 
continues  to  read  as  follows: 

Authority:  Freedom  of  Information  Act,  5 
U.S.C.  552  (1982)  as  amended  by  Freedom  of 
Information  Reform  Act  of  1986: 
Administrative  Procedure  Act,  5  U.S.C.  551- 
557  (1982). 

25.  Section  388.104  is  revised  to  read 
as  follows: 

§  388.104    Informal  advice  from 
Commission  staff. 

(a)  The  Commission  staff  provides 
informal  advice  and  assistance  to  the 
general  public  and  to  prospective 
applicants  for  licenses,  certificates,  and 
other  Commission  authorizations. 
Opinions  expressed  by  the  staff  do  not 
represent  the  official  views  of  the 
Commission,  but  are  designed  to  aid  the 
public  and  facilitate  the  accomplishment 
of  the  Commission's  functions.  Inquiries 
may  be  directed  to  the  chief  of  the 
appropriate  office  or  division. 

(b)  Any  inquiry  directed  to  the  Chief 
Accountant  that  requires  a  written 
response  must  be  accompanied  by  the 
fete  prescribed  in  S  381.301  of  this 
chapter. 

(c)  A  request  directed  to  the  Office  of 
the  General  Counsel  for  a  legal 
interpretation  of  any  statute  or 
implementing  regulation  under  the 
jurisdiction  of  the  Commission  must  be 
accompanied  by  the  fee  prescribed  in 

§  381.305  of  this  chapter. 

[FR  Doc.  88-9462  Filed  4-28-88;  8:45  am) 
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18  CFR  Part  381 

[Dodcet  Nos.  RM82-25-000  et  ai] 

Update  of  HIing  Fees  Urxler  ttie 
independent  Offices  Appropriations 
Actof1952 

April  6, 1988. 

AOEHiCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

action:  Final  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission,  in  accordance 
with  §  381.104  of  the  Commission's 
regulations,  issues  an  annual  adjustment 
of  the  filing  fees  assessed  under  the 
authority  of  the  Independent  Offices 
Appropriations  Act  of  1952.  The 
Commission  updates  these  fees  on  the 
basis  of  data  for  fiscal  year  1987. 
EFFECTIVE  DATE:  May  31, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Lois  D.  Cashell,  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  (202)  357-8400. 
StJPPtEMENTARY  INFORMATION: 

In  the  Matter  of:  Fees  Applicable  to 
Producer  Matters  Under  the  Natural  Gas  Act, 
Docket  No.  RM82-2&-000;  Fees  Applicable  to 
Natural  Gas  Pipeline  Rate  Matters.  Docket 
No.  RM83-2-000;  Fees  Applicable  to  the 
Natural  Gas  Policy  Act,  Docket  No.  RM82- 
30-000;  Fees  Applicable  to  General  Activities. 
Docket  No.  RM82-35-00O.  Fees  Applicable  to 
Natural  Gas  Pipelines,  Docket  No.  RM82-31- 
OOO,  Fees  Applicable  to  Electric  Utilities, 
Cogenerators,  and  Small  Power  Producers, 
Docket  No.  RM82-38-000;  Revisions  to  the 
Purchased  Gas  Adjustment  Regulations, 
Docket  No.  RM86-14-000;  and  Filing  Fees 
Under  The  Independent  Offices 
Appropriations  Act  of  1952,  Docket  No. 
RM87-26-000. 

The  Federal  Energy  Regulatory 
Commission  (Commission),  by  its 
designee  the  Executive  Director,'  is 
issuing  this  final  rule  to  update  the  filing 
fees  the  Commission  assesses  for 
specific  services  and  benefits  provided 
to  identifiable  beneficiaries.  The 
Independent  Offices  Appropriations  Act 
of  1952  (lOAA)  authorizes  the 
Commission  to  establish  and  collect 
these  fees  ^  and  the  Commission's 
regulations  require  an  annual  update  of 
the  lOAA  fees  based  on  data  from  the 
previous  fiscal  year.^  The  Commission 
is  establishing  updated  fees  on  the  basis 
of  the  Commission's  cost,  completion, 
and  work  time  data  for  fiscal  year  1987.* 


'  18  CFR  375.313(a)  (1987). 

»  31  use.  9701  (1982). 

'18  CFR  381.104  (1987). 

*  The  final  rule  in  Filing  Fees  Under  The 
Independent  OfHces  Appropriations  Act  of  1952. 
Docket  No.  RM87-26-000.  published  April  29. 1988. 
established  three  new  filing  fees  and  updated 


The  adjusted  fees  announced  in  this 
final  rule  will  become  effective  30  days 
after  publication  in  the  Federal  Register. 
The  new  fee  schedule  is  as  follows: 

Fees  Applicable  to  Producer  Matters  Under 
the  Natural  Gas  Act 

1.  Blanket  certificates  for  small 
producers  (codified  at  18  CFR 
381.201) $540 

2.  Producer  certificates  of  public 
convenience  and  necessity  (18 

CFR  381.202) 1,920 

3.  Changes  in  producer  rate 
schedules  (18  CFR  381.203) 510 

Fees    Applicable   to   Natural   Gas    Pipeline 
Rate  Matters 

1.  Pipeline  tariff  filings  for  gener- 
al changes  in  rates  and  for 
changes  other  than  in  rates  (18 

CFR  381.204) 4.320 

2.  Pipeline  tariff  filings  that  track 
certain  costs: 

(a)  Annual      filing      under 

S  154.305  (18  CFR  381.205(a))...       4.440 

(b)  Quarterly     filing     under 

S  154.308  (18  CFR  381.205(b))...  910 

(c)  Interim  adjustment  filing 
under  §154.309  (18  CFR 
381.205(c)) 910 

(d)  Any  other  tari^  filing  that 
tracks  costs  (18  CFR 
381.205(d)) 910 

Fees  Applicable  to  the  Natural  Gas  Policy 
Act 

1.  Adjustments  under  section 
S02(c)    of    the    Natural    Gas 

Policy  Act  (18  CFR  381.401) 2,430 

2.  Review  of  jurisdictional 
agency  determinations  (18  CFR 
381.402) 75 

3.  Petitions  for  rate  approval  pur- 
suant    to     i  284.123(b)(2)     (18 

CFR  381.403) 1,990 

4.  Initial  or  extension  reporis  for 
Title  III  transactions  (18  CFR 
381.404) - 410 

Fees  Applicable  to  General  Activities 

1.  Request  for  interpretation  by 
the  Office  of  the  Chief  Ac- 
countant (18  CFR  381.301) „....         200 

2.  Petition  for  issuance  of  a  de- 
claratory order  (except  under 
Part   I   of  the   Federal   Power 

Act)  (18  CFR  381.302) 11,670 

3.  Review  of  a  Department  of 
Energy  remedial  order: 

Amount  in  controversy 

$0-9.999  (18  CFR  381.303(b)) 100 

$10,000-29.999         (18         CFR 

381.303(b)) 600 

$30,000     or     more     (18     CFR 

381.303(a)) 10,280 

4.  Review   of  a  Department  of        « 
Energy  denial  of  adjustment: 

Amount  in  controversy 

$0-9,999  (18  CFR  381.304(b)) 100 

$10,000-29.999         (18         CFR 

381.304(b)) 600 


several  other  lOAA  fees  based  on  riscal  year  1987 
cost,  completion,  and  work  time  data.  That  rule 
established  current  levels  for  the  fees  found  in  IB 
CFR  381.208(d).  381.302(a|.  381.30S(a|.  381.402. 
381.S02(a).  381.S05(a).  and  381.601. 
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$30000     or     more     (18    CFR 

381J04(a)) ....- „ 3,660 

5.  Written  legal  interpretations 
by  the  Office  of  the  General 

Counsel  (18  CFR  381.305) 2.460 

Fees  Applicable   to  Natural   Gas  Pipelines 

1.  Pipeline  certificate  applica- 
tions (18  CFR  381.207(b)) 19,450 

2.  Requests  under  the  blanket 
certiflcate  notice  and  protest 
procedures  (18  CFR  381.208) 2.120 

3.  Curtailment  filings  (18  CFR 
381.209(b)) 4,060 

Fees  Applicable  to  Electric  Utilities,  Cogen- 
erators,  and  Small  Power  Producers 

1.  Rate  schedule  filings  under 
sections  205  and  206  of  the 
Federal  Power  Act  (18  CFR 
381.502) *  5,780 

2.  Certification  of  qualifying 
status  as  a  small  power  pro- 
duction facility  (18  CFR 
381.505) 6.560 

3.  Certification  of  qualifying 
status  as  a  cogeneration  facili- 
ty (18  CFR  381.505) 4,310 

4.  Extension  of  equipment  testing 
periods  (18  CFR  381.506) 1,110 

5.  Applications  to  assume  obliga- 
tion or  liability  as  guarantor  or 
for  the  negotiated  placement  of 
securities  (18  CFR  381.507) „..       3,430 

6.  Authorization  to  issue  equity 
or  debt  securities  (18  CFR 
381.508) 2,010 

7.  Corporate  applications  involv- 
ing one  or  more  jurisdictional 
utilities  (18  CFR  381.509) 8.420 

8.  Applications  to  hold  interlock- 
ing positions  (18  CFR  381.510) 1,100 

Fees  Applicable  to  the  Public  Utility  Regula- 
tory Policies  Act  of  1978 
1.  5  Megawatt  exemption  appli- 
cation (18  CFR  381.601) lb,430 

'  No  fee  is  assessed  for  rate  schedule  filings  that 
have  no  effect  on  the  rate  a  utility  charges  or  that 
involve  only  rale  decreases. 

List  of  Subjects  in  18  CFR  Part  381 

Natural  gas.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  381  in  Chapter 
I,  Title  18  Code  of  Federal  Regulations, 
as  set  forth  below. 
Vincent  E.  Mason, 
Executive  Director. 

PART  381— FEES 

1.  The  authority  citation  for  Part  381 
continues  to  read  as  follows:  I 

Authority:  Department  of  Energy 
Organization  Act.  42  U.S.C.  7101-7352  (1982); 
E.0. 12009,  3  CFR  1978  Comp.  p.  142: 
Independent  Offices  Appropriations  Act,  31 
U.S.C.  9701  (1982);  Natural  Gas  Act.  15  U.S.C. 
717-717W  (1982);  Federal  Power  Act.  16  U.S.C. 
791-8280  (1982):  Public  Utility  Regulatory 
Policies  Act.  16  U.S.C.  2601-2645  (1982); 
Interstate  Commerce  Act.  49  U.S.C.  1-27 
(1976). 


§381.201    [AmmMtod] 

2.  Section  381.201  is  amended  by 
removing  $500.00  and  inserting  $540  in 
its  place. 

§381.202    lAmendadl 

3.  Section  381.202  is  amended  by 
removing  $2,400.00.  and  inserting  $1,920 
in  its  place. 

§381.203    [Amended] 

4.  Section  381.203  is  amended  by 
removing  $400.00  and  inserting  $510  in 
its  place. 

§381.204    (Ammded] 

5.  Section  381.204  is  amended  by 
removing  $4,700  and  inserting  $4,320  in 
its  place. 

§381.205    [Amended] 

6.  In  §  381.205.  paragraph  (a)  is 
amended  by  removing  $1800  and 
inserting  $4,440  in  its  place. 

7.  In  S  381.205,  paragraph  (b)  is 
amended  by  removing  $300  and 
inserting  $910  in  its  place. 

8.  In  S  381.205,  paragraph  (c)  is 
amended  by  removing  $300  and 
inserting  $910  in  its  place. 

9.  In  S  381.205,  paragraph  (d)  is 
amended  by  removing  $300  and 
inserting  $910  in  its  place. 

§381.207    [Amended! 

10.  In  §  381.207,  paragraph  (b)  is 
amended  by  removing  $15,000  and 
inserting  $19,450  in  its  place. 

§381.209    (Amended] 

11.  In  §  381.209,  paragraph  (b)  is 
amended  by  removing  $7,200  and 
inserting  $4,060  in  its  place. 

§381.301    [Amended] 

12.  Section  381.301  is  amended  by 
removing  $100  and  inserting  $200  in  its 
place. 

§381.303    [Amended] 

13.  In  S  381.303,  paragraph  (a)  is 
amended  by  removing  $7,300  and 
inserting  $10,260  in  its  place. 

§381.304    [Amended] 

14.  In  S  381.304,  paragraph  (a)  is 
amended  by  removing  $5,800  and 
inserting  $3,660  in  its  place. 

§381.401    [Amended] 

15.  Section  381.401  is  amended  by 
removing  $3,500  and  inserting  $2,430  in 
its  place. 

§381.403    (Amended] 

16.  Section  381.403  is  amended  by 
removing  $4,900  and  inserting  $1,990  in 
its  place. 


§381w404    (Anwiided) 

17.  Section  391.404  is  amended  by 
removing  $600  and  inserting  $410  in  its 
place. 

§381.506    [Amended] 

18.  Section  381.506  is  amended  by 
removing  $1,900  and  inserting  $1,110  in 
its  place. 

§381.507    [Amended] 

19.  Section  381.507  is  amended  by 
removing  $2,900  and  inserting  $3,430  in 
its  place. 

§381.508    [Amended] 

20.  Section  381.508  is  amended  by 
removing  $1,200  and  inserting  $2,010  in 
its  place. 

§381.509    [Amended] 

21.  Section  381.509  is  amended  by 
removing  $10,300  and  inserting  $8,420  in 
its  place. 

§381.510    [Amended] 

22.  Section  381.510  is  amended  by 
removing  $2,700  and  inserting  $1,100  in 
its  place. 

(FR  Doc.  88-9460  Filed  4-28-88;  8:45  am) 

BILUNG  COOE  S717-01-M 


PANAMA  CANAL  COMMISSION 
35  CFR  Part  103 

General  Provisions  Governing  Vessels 

agency:  Panama  Canal  Commission. 
action:  Final  rule. 

summary:  The  Panama  Canal 
Commission  is  today  adopting  a  final 
rule  amending  35  CFR  103.8,  concerning 
preference  in  transit  schedulings  and 
order  of  transiting  vessels.  The  changes 
take  into  account  the  agency's 
experience  with  the  Panama  Canal 
Transit  Booking  System  over  the  last 
year  and  the  corresponding  needs  of  the 
shipping  community. 

EFFECTIVE  DATE:  April  29,  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  Rhode,  Jr.,  Secretary, 
Panama  Canal  Commission,  telephone: 
(202)  634-6441  (TDD),  or  Mr.  John  L. 
Haines,  }r..  General  Counsel,  telephone 
in  Balboa  Heights,  Republic  of  Panama, 
011-507-52-7511. 

SUPPLEMENTARY  INFORMATION:  On 
October  13, 1987  an  interim  rule  was 
published  in  the  Federal  Register  (52  FR 
37952]  setting  forth  several  changes  to 
the  booking  system  regulations  based  on 
numerous  requests  from  Canal  users 
that  the  Canal  Commission  revise  the 
tie-breaking  procedures,  relax  the 
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arrival  time  for  restricted  vessels  and 
change  the  cancellation  provision  in  the 
present  rules.  Interested  parties  were 
given  the  opportunity  to  submit  written 
comments  by  November  12, 1987.  During 
that  time  period,  the  agency  received  no 
comments. 

Following  is  a  summary  of  how  the 
rules  published  today  modify  the  rules 
which  have  been  in  effect  concerning 
preference  in  the  transit  schedule  and 
order  of  transiting  vessels: 

The  Commission's  present  regulations 
in  35  CFR  103.8(g)  require  a  2-day  notice 
of  cancellation  of  transit  bookings.  This 
section  is  revised  by  deleting  the  2-day 
period  and  requiring  only  that  notice  be 
provided  prior  to  the  required  arrival 
time. 

It  also  revises  the  schedule  of 
cancellation  fees  by  providing  a  sliding 
scale  depending  on  the  length  of  the 
advance  notice  of  cancellation. 

]  The  Commission  has  determined  that 
tliese  rules  do  not  constitute  a  major 
change  within  the  meaning  of  Executive 
Order  12291  dated  February  17, 1981  (47 
FR  13193).  The  bases  for  that 
determination  are,  first,  that  the  rule, 
when  implemented  would  not  have  an 
annual  efl'ect  on  the  economy  of  $100 
million  or  more  per  year,  and  secondly, 
tliat  the  rule  would  not  result  in  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries,  local 
government  agencies  or  geographic 
regions.  Further,  the  agency  has 
determined  that  implementation  of  the 
rule  will  have  no  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Finally,  the  Conunission  has 
determined  that  this  rule  is  not  subject 
to  the  requirements  of  sections  603  and 
604  of  Title  5.  United  States  Code,  in 
that  its  promulgation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  and  the 
Administrator  of  the  Commission  so 
certifies  pursuant  to  5  U.S.C.  605(b). 

Listo  of  Subjects  in  35  CFR  Part  103 

Panama  Canal,  Vessels,  Booking 
system.  Navigation  (Water). 

PART  103— [AMENDED] 

Accordingly,  the  interim  rule 
amending  35  CFR  Part  103  which  was 
published  at  52  FR  37952  on  October  13, 
1987,  is  adopted  as  a  Hnal  rule  without 
change. 

Authority:  22  U.S.C  3811,  E.0. 12215, 45  FR 
36043  and  44  U.S.C.  3501. 


Dated:  April  11, 1988. 
D.P.  McAuliffe, 

Administrator,  Panama  Canal  Commission. 
(FR  Doc.  88-9477  Filed  4-28-88;  8:45  am] 

BILUNG  COOE  3840-04-M 


POSTAL  RATE  COMMISSION 

39  CFR  Part  3001 

[Docket  Nos.  RM88-1  and  R87-1:  Order  No. 
783] 

Amendment  to  Domestic  Mall 
Classification  Schedule:  Postal  Rate 
and  Fee  Ctianges,  1987 

Issued  April  19, 1988. 

AGENCY:  Postal  Rate  Commission. 
ACTION:  Final  rule. 

SUMMARY:  In  accordance  with  the  March 
22, 1988,  adoption  of  the  Postal  Rate 
Commission's  recommended  Docket  No. 
R87-1  decision  by  the  Governors  of  the 
Postal  Service,  the  Commission  is 
publishing  the  changes  made  in  the 
Domestic  Mail  Classification  Schedule 
(DMCS).  The  DMCS  is  found  as 
Apiwndix  A  to  Subpart  C  of  the 
Commission's  rules  of  practice  and 
procedure  (39  CFR  3001.61  through 
3001.68).  In  addition  to  the  changes  in 
rates  and  fees  made  as  a  result  of 
Docket  No.  R87-1,  a  number  of  changes 
(both  editorial  and  substantive)  were 
made  in  the  classification  provisions  for 
postal  services. 
EFFECTIVE  DATE:  April  3, 1988. 

ADDRESSES:  Correspondence  should  be 
sent  to  Charles  L  Clapp,  Secretary  of 
the  Commission,  1333  H.  Street  NW., 
Suite  300,  Washington,  DC  20268 
(telephone:  202/789-6840). 
FOR  FURTHER  INFORMATION  CONTACT 
David  F.  Stover,  General  Counsel,  1333 
H  Street  NW.,  Suite  300,  Washington, 
DC  20268  (telephone:  202/789-6820). 
SUPPLEMENTARY  INFORMATION:  On 

March  22, 1988,  the  Governors  of  the 
Postal  Service  approved  a  decision 
(Docket  No.  R87-1)  of  the  Commission 
recommending  general  postal  rate  and 
fee  increases  as  well  as  a  number  of 
changes  in  the  DMCS.  The  effective  date 
for  the  changes  is  April  3, 1988.  On  May 
7, 1987,  the  Postal  Service  initiated  a 
proceeding,  pursuant  to  39  U.S.C.  3622- 
3623,  requesting  rate  increases  and 
changes  in  some  of  the  provisions  in  the 
DMCS.  The  Commission  invited 
interested  parties  to  comment  and 
participate  in  the  proceeding.  52  FR 
18498-18533.  Many  comments  were 
nied;  additionally,  62  intervenors  and 
the  Commission's  Office  of  the 
Consumer  Advocate  participated.  The 


Commission  held  three  sets  of  formal 
hearings,  receiving  testimony  from  116 
witnesses.  In  addition  to  oral  argument, 
interested  parties  submitted  briefs  and 
reply  briefs. 

In  addition  to  the  changes  in  rates, 
Docket  No.  R87-1  resulted  in  a  number 
of  changes  in  the  classification  system 
governing  the  provision  of  postal 
services.  Many  of  these  changes  are  not 
substantive,  but  rather  reflect  changes  in 
editorial  style  or  make  possible  the 
elimination  of  references  to  situations 
described  in  the  DMCS  as  prospective 
but  which  already  have  occurred. 
Additionally,  changes  have  been  made 
with  regard  to  the  provisions  for  second 
class  which  conforms  the  classification 
to  statutory  amendments  (Pub.  L.  99-272 
section  15104). 

A  number  of  the  classification 
changes  are  substantive.  Among  the 
substantive  classiflcation  changes  are: 
Addition  of  an  Express  Mail  letter  rate, 
addition  of  second-day  Express  Mail 
service,  simplification  of  the  Express 
Mail  rate  schedule  by  eliminating  zone- 
related  charges,  permitting  flexibility 
with  regard  to  available  pickup  service 
and  guaranteed  delivery  time  for 
Express  Mail,  discount  for  presorted  ZIP 
-f  4  pre-barcoded  First-Class  letters, 
additional  presort  discounts  for  First 
Class,  nonadvertising  incentive  added 
for  nonprofit  and  classroom  second- 
class  mail,  calculating  allowable  sample 
and  complimentary  copies  of  second 
class  by  pieces  rather  than  weight,  ZIP 
+  4  and  pre-barcode  discount  options 
for  bulk  third  class,  extension  of 
availability  of  work  sharing  discounts  to 
nonprofit  bulk  third  class,  greater 
flexibility  permitted  for  mailer 
preparation  requirements  for  bulk  boimd 
printed  matter,  discount  for  pre- 
barcoded  business  reply  with  advance 
deposit  return  receipt  for  merchandise 
as  a  stand-alone  service,  elimination  of 
embossing  requirement  for  stamped 
envelopes,  and  elimination  of  the 
requirement  that  annual  fees  be  paid  on 
a  calendar  year  basis. 

The  amendments  to  the  DMCS  which 
are  published  in  this  order  reflect  the 
Governors'  March  22, 1988,  decision. 
Consistent  with  the  Commission's 
explanation  in  the  rulemaking  (Docket 
No.  RM85-1)  which  led  to  the 
publication  of  the  DMCS  in  the  Federal 
Register,  this  addition  is  published  as  a 
final  rule,  since  procedural  safeguards 
and  ample  opportunities  to  have 
different  viewpoints  considered  have 
already  been  afforded  to  all  interested 
persons. 


15386  Federal  Register  /  Vol.  53,  No.  83  /  Friday,  April  29,  1988  /  Rules  and  Regulations 


List  of  Subjecto  in  39  CFR  Part  3001 

Administrative  practice  and 
procedure.  Postal  Service. 

PART  3001— RULES  OF  PRACTICE 
AND  PROCEDURES 


SubfMTt  C — Rules  Applicable  to 
Requests  for  Establishing  or  Changing 
the  MaH  Classification  Schedule 

1.  Tlie  auttiority  citation  for  39  CFR 
Part  3001  continues  to  read  as  follows: 

Autliority:  39  U.S.C.  404(b).  3603.  3622-3624. 
3661.  3662.  84  Stat.  759-762.  764.  90  Stat.  1303: 
(5  U.S.C.  553).  80  Stat.  383. 

List  of  Clianges 

2.  The  following  clianges  in  tlie 
Domestic  Mail  ClassiHcation  Schedule 
published  as  Appendix  A  to  Subpart  C 
(39  CFR  3001.61  through  3001.68)  of  the 
Commission's  rules  of  practice  and 
procedure  are  adopted; 

Appendix  A  to  Subpart  C — (Amended] 

In  the  Table  of  Contents  for  Appendix 
A: 

Remove  "Classification  Schedule  SS-7- 
Dead  Mail  Return  Service  [Section 
Deleted]" 

Revise  "LOCKBOX  SERVICE"  in  title  of 
Classification  Schedule  SS-10  to  read 
"POST  OFHCE  BOX  SERVICE". 

Remove  current  footnotes  1, 2, 3, 4  and  5. 

Revise  100.010  to  read  as  follows:       | 

lOOJnO    Any  matter  eligible  for  mailing 
may.  at  the  option  of  the  mailer,  be  mailed  as 
First-Clasfl  Mail. 

Revise  100.020  to  read  as  follows: 

1MJI20    Regular  Mail 

Regular  First^^lass  Mail  consists  of 
mailable  matter  posted  at  First-CIass  regular 
rates,  weighing  11  ounces  or  less,  and  not 
mailed  or  eligible  for  mailing  under  sections 
100.0201. 100.021, 10a0211. 100.022, 10a0221. 
or  100.023.  I 

Revise  100.0202  to  read  as  follows:     ' 

100.0202    Presorted  Mail 

Presorted  First-Class  Mail  is  First-Class 
Mail  other  than  Priority  Mail  which  is 
presented  in  a  single  mailing  of  500  or  more 
pieces,  properly  prepared  and  presorted,  i 

Add  new  100.0203  to  read  s  follows:  | 

100il203    Pie-barcoded  ZIP+4  Presorted 

Mali 

Pre-barcoded  ZIP+4  presorted  mail  is 
First-Class  Mail  presented  in  mailings  of  500 
or  more  pieces  presorted  to  five-digit  ZIP 
Codes,  which  meets  the  machinability. 
address  readability  and  barcoding 
specifications  of  the  Postal  Service  and  which 
meets  the  preparation  requirements  in  section 
100.047. 


Revise  100.023  to  read  as  follows: 


1004)23    Priority  Mail 

Priority  Mail  consists  of  (1)  First-Class  Mail 
weighing  more  than  the  maximum  weight 
established  for  regidar  First-Class  Mail  and 
(2)  other  mail  matter  (including  First  Class) 
which,  at  the  option  of  the  mailer,  is  mailed 
for  expeditious  mailing  and  transportation. 
Priority  Mail  may  weigh  up  to  and  including 
70  pounds. 

Revise  100.032  to  read  as  follows: 

100.032    First-Class  Mail  which  weighs  one 
ounce  or  less  is  nonstandard  mail  if: 

a.  Its  aspect  ratio  does  not  fall  between  1  to 
1.3  and  1  to  2.5  inclusive,  or 

b.  It  exceeds  any  of  the  following 
dimensions: 

i.  ll.S  inches  in  length, 
iL  6.125  inches  in  width,  or 
iii.  .25  inch  in  thickness. 

Revise  100.041  to  read  as  follows: 

100.041  First-Class  Mail  mailed  under 
section  100.0202  must  be  presorted  in 
accordance  with  regulations  prescribed  by 
the  Postal  Service. 

Revise  100.042  to  read  as  follows: 

100.042  First-Class  Mail  mailed  under 
section  100.0202  must  be  prepared  as  follows: 

a.  All  pieces  in  a  mailing  must  be  presented 
in  a  manner  specified  by  the  Postal  Service 
that  preserves  the  presort  and  uniform 
orientation  of  the  pieces. 

b.  All  pieces  in  a  maiUng  must  bear 
markings  identifying  them  as  presorted  First- 
Class  Mail,  as  required  by  the  Postal  Service. 

Revise  100.047  to  read  as  follows: 

100.047  Pieces  mailed  under  sections 
100.0201, 100.0202, 100.0203.  and  100.0211 
must  be  prepared  as  follows: 

a.  All  pieces  in  a  mailing  must  be  presented 
in  a  manner  specified  by  the  Postal  Service. 

b.  All  pieces  in  a  mailing  must  bear 
markings  as  required  by  the  Postal  Service. 

c.  Pieces  not  within  the  same  postage 
increment  may  be  mailed  at  ZIP -1-4  rate 
category  or  pre-barcoded  ZlP-f-4  presorted 
mail  rates  only  when  specific  methods 
approved  by  the  Postal  Service  for 
ascertaining  and  verifying  postage  are 
followed. 

d.  Pieces  mailed  at  presorted  ZIP-)-4  rate 
category  or  pre-barcoded  ZIP-f-4  presorted 
mail  rates  must  be  properly  prepared  and 
presorted  as  prescribed  by  the  Postal  Service. 

Revise  100.050  to  read  as  follows: 

100.050    First-Class  Mail  must  be 
deposited  at  places  designated  by  the  Postal 
Service. 

Revise  100.060  to  read  as  follows: 

lOOJMO    First-Clasi  Mail  receives 
expeditious  handling  and  transportation, 
except  that  when  First-Class  Mail  is  attached 
to  or  enclosed  with  mail  of  another  class,  the 
service  of  that  class  applies. 

Revise  100J)70  to  read  as  follows: 

100.070  First-Class  Mail  ia  forwarded 
without  additional  charge. 

Revise  100.071  to  read  as  follows: 


100.071    First-Class  Mail  that  is 
undeliverable  as  addressed  is  returned  to  the 
sender,  without  additional  charge. 

Revise  100.080  to  read  as  follows: 

1004)80    First-Class  Mail  except  as 
otherwise  noted,  will  receive  the  following 
additional  services  upon  payment  of  the 
appropriate  fees: 


Classtfica- 

tion 
sctiedule 

a.  Address  correction „ _.. 

b.  Business  repty  mail  (except 
ZIP  -1-  4  rate  category  mail). 

c.  CoftifvcdtGs  of  fnflrtfno 

SS-1 
SS-2 

SS-4 

d.  Certified  mail 

e.  C.O.D 

f.  Insured  mail 

SS-5 
SS-6 
SS-9 

g.  Registered  mail  (except  ZIP 

-1-  4  rate  category  maiO- 
h.  Special  delivery 

SS-1 4 
88-17 

i.  Return  receipt  (Priority  only) 

j.  Merctiandise  return 

SS-16 
88-20 

Revise  100^090  to  read  as  follows: 

100.090    The  rates  and  fees  for  First-Class 
Mail  are  set  forth  in  the  following  rate 
schedules: 


a.  Regular 

b.  Postal  and  post  cards . 

c.  Presorted 

d.  Priority  Mail 

e.  Fees 


Rate 
sctiedule 


100 
100 
100 
103 
1000 


Amend  100.091  to  read  as  follows: 

lOOOei    Postage  on  Firat-Class  Mail  is 
computed  separately  on  each  piece  of  mail. 

Amend  100.100  to  read  as  follows: 

100.100    A  presorted  mailing  fee  as  set 
forth  in  Rate  Schedule  1000  must  be  paid 
once  each  year  at  each  office  of  mailing  by 
any  person  who  mails  presorted  mail, 
including  presorted  ZIP  -t-  4  rate  category 
mail  and  prebarcoded  ZIP  +  4  presorted 
mail. 

Revise  200.0107  to  read  as  follows: 

200.0107    Second-class  matter  published 
by  an  institution  or  society  identified  in 
sections  2004)106  h  through  k.  may  contain 
advertising  of  other  persons,  institutions,  or' 
concerns,  only  under  the  following 
conditions: 

a.  The  publication  must  be  originated  and 
published  to  further  the  objectives  and 
purposes  of  the  society; 

b.  Circulation  must  be  Umited  to: 

i.  Copies  mailed  to  members  who  pay 
either  as  a  part  of  their  dues  or  assessment  or 
otherwise,  not  less  than  50  percent  of  the 
regular  subscription  price; 

ii.  Other  actual  subscribers; 
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iii.  Exchanges. 

c.  The  circulation  of  nonsubscriber  copies,' 
including  sample  and  complimentary  copies, 
is  limited  to  10  percent  of  the  total  number  of 
copies  referred  to  in  b. 

Remove  the  following  sentence  in  200.0110f 
and  make  the  ending  punctuation  of  200.0110f 
a  semi-colon: 

Etfitor's  Note:  The  change  in  the  method  of 
determining  the  10  percent  sample  copy 
allowance  (from  weight  to  number  of  pieces) 
becomes  effective  January  1. 1989. 

This  subsection  will  not  be  effective  prior 
to  March  20, 1982: 

Revise  200.0201  to  read  as  follows: 

2004)201    Regular 

Regular  second-class  mail  is  all  second- 
class  mail  except  that  to  which  section 
200.021  applies. 

a.  Regular  second-class  may  be  mailed  only 
by  publishers  or  registered  news  agents. 

b.  Nonsubscriber  and  nonrequester  copies, 
including  sample  and  complimentary-copies, 
mailed  at  any  time  during  the  calendar  year 
up  to  10  percent  of  the  total  number  of 
copies  '  mailed  to  subscribers  and  requesters 
during  the  calendar  year  are  regular  second- 
class  mail  provided  that  the  nonsubscriber 
and  nonrequester  copies  would  have  been 
regular  second-class  mail  if  mailed  to 
subscribers  or  requesters.  See  section  200.093 
for  mailings  in  excess  of  the  10  percent 
limitation. 

Renumber  current  200.02111  to  become 

2004)2112. 
Add  a  new  200.02111  as  follows: 

200.02111    To  qualify  as  withln-county 
second  class,  one  of  the  following  conditions 
must  be  met: 

a.  The  total  paid  circulation  of  the  issue  is 
less  than  10.000  copies;  or 

b.  The  number  of  paid  copies  of  the  issue 
distributed  writhin  the  county  of  publication  is 
at  least  one  more  than  one-half  of  the  total 
paid  circulation  of  such  issue. 

Remove  current  200.0215.  which  is  titled 

Limited  Circulation. 
Renumber  current  200.0216  to  become 

200.0215. 
Renumber  and  amend  current  200.0217 

as  200.0216  to  read  as  follows: 

200.0216    Nonsubscriber  copies,  including 
sample  and  complimentary  copies,'  mailed  at 
any  time  during  the  calendar  year  up  to  10 
percent  of  the  total  number  of  copies  mailed 
to  subscribers  during  the  calendar  year  are 
preferred  mail,  provided  that  the 
nonsubscribo'  copies  would  have  been 
preferred  mail  if  mailed  to  subscribers.  See 
section  200.093  for  mailing  in  excess  of  the  10 
percent  limitation. 

For  §f  200.0211.  200.0212.  and  2004)213. 
expedited  second-class  mail  is  available 
without  additional  charge,  but  only  to 
publications  that  issue  weekly,  or  more 
frequently,  and  consist  of  news  of  general 
interest. 


Revise  200.044  to  read  as  follows: 

200.044  Nonsubscriber  and  nonrequester 
copies,  indading  sample  and  complimentary 
copies,  must  be  identified  as  required  by  the 
Postal  Service. 

Revise  2004)90  to  read  as  follows: 

200.090    The  rates  and  fees  for  second- 
class  mail  are  set  forth  as  follows: 


a.  Regular 

b.  Wittwi  County 

c.  Nonprofit 

d.  Classroom 

e.  Science  of  Agriculture. 

f.  Fees 


Rate 
schedule 


200 
201 

202 

203 

200 

1000 


>  Editor's  Note:  Thp  change  in  the  method  of 
determining  the  10  percent  »ainple  copy  allowanu: 
(from  weight  to  numl>er  of  pieces)  becomes  effective 
January  1, 1989. 


Revise  2004)93  to  read  as  follows: 

200.093  Nonsubscriber  and  nonrequester 
copies,  including  san^le  and  complimentary 
copies,'  of  any  second-class  mail  mailed  at 
any  time  during  the  calendar  year,  in  excess 
of  10  percent  of  the  total  number  of  copies 
mailed  to  subscribers  or  requesters  during  the 
calendar  year  which  are  presorted  and 
commingled  with  subscriber  or  requester 
copies  are  charged  the  full  rates  for  regular 
second-clasa  shown  in  Rate  Schedule  200. 
The  10  percent  Umitation  for  a  publication 
shall  be  based  on  the  total  number  of  all 
copies  of  that  publication  mailed  to 
subscribers  and  requesters  during  the 
calendar  year,  subject  to  section  200.0216. 

Revise  20a094  to  read  as  follows: 

200.094  Copies  of  any  second-class  mail 
which  are  destined  for  delivery  within  the 
sectional  center  area  in  which  they  are 
entered  qualify  for  the  applicable  SCF 
discount  as  set  forth  in  Rate  Schedules  200, 
202,  and  203.  The  sectional  center  areas  will 
be  prescribed  by  the  Postal  Service. 

Renumber  current  300.0231  and  300.0232 

to  become  300.0232  and  300.0235. 
Add  a  new  3004)231  to  read  as  follows: 

300.0231    Required  Sortation.  ZIP  +  4  Coded 
Mail 

Required  sortation,  ZIP  +  4  coded  mail  is 
mail  mailed  under  section  300.0230  whose 
address  contains  the  ZIP  +  4  code  and  which 
meets  the  machinability.  address  readability 
and  other  preparation  requirements 
prescribed  by  the  Postal  Service. 

Add  new  300.0233  and  300.0234  to  read 
as  follows: 

304)233    Five-Dig^  Presort  Level  ZIP  -I-  4 
Coded  Mail 

Five-digit  presort  level,  ZIP  -t-  4  coded  mail 
is  mail  mailed  under  section  300.0232  whose 
address  contains  the  ZIP  -t-  4  code  and  which 
meets  the  machinability.  address  readabiUty 
and  other  preparation  requirements 
prescribed  by  the  Postal  Service. 

3004)234    Five-Digit  Presort  Level  ZIP  -t-  4 
Pre-barcoded  Mail 

Five-digit  presort  level  ZIP  ■+■  4  pre- 
barcoded  mail  is  mail  mailed  under  section 


300.0232  which  is  ZIP  -t-  4  pre-barcoded  and 
which  meets  the  machinability  and  other 
preparation  requirements  prescribed  by  the 
Postal  Service. 

Revise  300.080  to  read  as  follows: 

300.080  Third-class  single-piece  mail  will 
receive  the  following  services  upon  payment 
of  the  appropriate  fees; 


a.  Address  Correction 

b.  Certificates  of  mailing 

c.  C.O.D „ 

d.  Insured  mail 

e.  Special  delivery 

f.  Special  handling 

g.  Return  receipt  (merchandise 
only). 

h.  Merchandise  return 


Classifica- 
tion 
schedule 


88-1 

S8-4 

SS-6 

88-9 

SS-17 

88-18 

88-16 

88-20 


Revise  300. 100  to  read  as  follows: 

Revise  300.100    A  mailing  fee  as  set  forth 
in  Rate  Schedule  1000  must  be  paid  once  each 
year  by  mailers  of  third-class  bulk  mail. 

Revise  400.0203  to  read  as  follows: 

400.0203    Intra-BMC  Parcel  Post  Mail 

Parcel  post  mail  is  eligible  for  the  intra- 
BMC  rate  described  in  rate  schedule  400  if  it 
originates  and  destinates  in  the  same  BMC  or 
ASF  service  area,  Alaska.  Hawaii  or  Puerto 
Rico. 

Revise  400.02lh  to  read  as  follows: 


h.  Printed  educational  reference  charts, 
including  but  not  limited  to  (i)  mathematical 
tables,  (ii)  botanical  tables,  (iii)  zoological 
tables,  and  (iv)  maps  produced  primarily  for 
educational  reference  purposes. 
•         *         •         •        • 

Revise  400.0232  to  read  as  follows: 

400.0232    Bulk 

Bulk  bound  printed  matter  mail  is  fourth- 
class  bound  printed  matter  mail  consisting  of 
properly  prepared  and  presorted  mailings  of 
not  less  than  300  pieces  prepared  and 
presented  in  accordance  with  Postal  Service 
regulations. 

Revise  400.046  to  read  as  follows: 

4004)46    Foiu-th-class  pieces  which  are  not 
identical  in  size  and  weight  may  be  mailed  in 
accordance  with  sections  4004)202.  400.0212 
and  400.0232  only  when  specific  methods 
approved  by  the  Postal  Service  for 
ascertaining  and  verifying  postage  are 
followed. 

Revise  400.080  to  read  as  follows: 

400.060    Fourth-class  mail  will  receive  the 
following  additional  services  upon  payment 
of  the  appropriate  fees: 
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Classifica- 
tion 
Schedule 

a.  Address  correction 

SS-1 

b.  Certificates  of  mailing 

SS-4 

c.  C.O.D 

SS-6 

d.  Insured  mail „ 

e.  Special  delivery 

SS-9 
83-17 

f.  Special  handling 

SS-18 

g.  Return  receipts  (parcel  post 

only), 
h.  Merchandise  return 

SS-16 
SS-20 

Revise  400.090  to  read  as  follows: 

400.090    The  rates  and  fees  for  fouth-clats 
mail  are  set  forth  as  follow: 


a.  Single-piece  parcel  post  mail .. 

b.  Bulk  parcel  post  mail 

c.  Single-piece  special  fourth- 
class  mail 

d.  Special  fourttK:lass  presort- 
ed mail 

e.  Library  mail 

f.  Singie-piece  bound  printed 
matter 

g.  Bulk  bound  printed  matter 

h.  Fees 


Rate 
schedule 


400 
400 

402 

402 
402 

405 

406 

1000 


Revise  400.10  to  read  as  follows: 

400.10    Authoiizatioiis  and  licenses 

400.10    A  presort  mailing  fee  as  set  forth  in 
Rate  Schedule  1000  muist  be  paid  once  each 
year  at  each  office  of  mailing  by  or  for  any 
person  who  mails  presorted  special  fourth- 
class  mail.  Any  person  who  engages  a 
business  concern  or  other  individuals  to  mail 
presorted  special  fourth-class  mail  must  pay 
the  fee. 

Revise  500.0212  to  read  as  follows: 

500.0212    Pickup  at  the  mailer's  premises, 
and/or  delivery  at  an  address  other  than  the 
destination  postal  facility  is  provided  under 
terms  and  conditions  as  prescribed  by  the 
Postal  Service. 

Revise  500.022  to  read  as  follows: 

500022    Next  Day  Service  and  Second  Day 
Service 

500.0221  Next  Day  and  Second  Day 
Services  are  available  at  designated  retail 
postal  facilities  to  designated  destination 
facilities  or  locations  for  items  tendered  by 
the  time  or  times  prescribed  by  the  Postal 
Service. 

500.0222  Next  Day  Service  is  available  for 
overnight  delivery. 

500.0223  Second  Day  Service  is  available 
for  second  day  delivery. 

500.0224  Pickup  service  is  available  for 
Next  Day  and  Second  Day  Services  under 
terms  and  conditions  as  prescribed  by  the 
Postal  Service.  Service  shall  be  offered  in  a 
manner  consistent  with  39  U.S.C.  403(c). 

Revise  500.047  to  read  as  follows: 

500.047    Unless  the  item  was  delayed  by 
strike  or  work  stoppage,  the  Postal  Service 


will  refund  postage  for  Next  Day  Express 
Mail  not  available  for  claim  or  not  delivered: 

a.  By  10:00  a.m.,  or  earlier  time(s) 
prescribed  by  the  Postal  Service,  of  the  next 
delivery  day  in  the  case  of  Post  OfRce-to-Post 
Office  service; 

b.  By  3:00  p.m.,  or  earlier  time(s)  prescribed 
by  the  Postal  Service,  of  the  next  delivery 
day  in  the  case  of  Post  Office-to-Addressee 
service. 

Add  new  500.048  to  read  as  follows: 

500.048    Unless  the  item  was  delayed  by 
strike  or  work  stoppage,  the  Postal  Service 
will  refund  postage  for  Second  Day  Express 
Mail  not  available  for  claim  or  not  delivered: 

a.  By  10:00  a.m.,  or  eariier  time(s) 
prescribed  by  the  Postal  Service,  of  the 
second  delivery  day  in  the  case  of  Post 
Office-to-Post  Office  service; 

b.  By  3:00  p.m.,  or  earlier  time(s)  prescribed 
by  the  Postal  Service,  of  the  second  delivery 
day  in  the  case  of  Post  Office-to-Addressee 
service. 

Revise  500.080  to  read  as  follows: 

500.080    The  rates  for  Express  Mail  are  set 
forth  in  the  following  rate  schedules: 


a  Same  Day  Airport 

b.  Custom  Destgned 

c.  Next  Day  Post  Otfice-to-Post  Office. 

d.  Second  Day  Post  Office-to-Post 
Office 

e.  Next  Day  Post  Office-to-Addressee.. 

f.  Second  Day  Post  Office-lo-Address- 


Rate 

90l  I0\KH9 


500 
SOI 
502 

502 
503 

503 


Revise  1.020  to  read  as  follows: 

1.020    Address  correction  service  is 
available  to  mailers  of  postage  prepaid  mail 
of  all  classes.  Second-class  mail  will  receive 
address  correction  service. 

Revise  1.030  to  read  as  follows: 

1.030    Mail,  other  than  second  class,  sent 
under  this  ciassincation  schedule  must  bear  a 
request  for  address  correction  service. 

Revise  2.042  to  read  as  follows: 

2.042    An  accounting  fee  as  set  forth  in 
Rate  Schedule  SS-2  must  be  paid  each  year 
for  each  advance  deposit  business  reply 
account  at  each  facility  where  the  mail  is  to 
be  returned. 

Revise  3.030  to  read  as  follows: 

3.030    Fees  for  caller  service  are  set  forth 
in  Rate  Schedule  SS-10. 

Revise  Classincation  Schedule  SS-10  to 
read  as  follows: 

CLASSinCATlON  SCHEDULE  SS-10— 
POST  OmCE  BOX  SERVICE 

10.01    Definition 

10.010    Post  office  box  service  is  a  service 
which  provides  the  customer  with  a  private, 
locked  receptacle  for  the  receipt  of  his  mail 
during  the  hours  when  the  lobby  of  a  postal 
facility  is  open. 

10.02    Description  of  Service 


number  of  post  office  boxes  occupied  by  any 
one  customer. 

10.021  A  post  o^ice  box  holder  may 
request  the  Postal  Service  to  deliver  all  mail 
properly  addressed  to  him  through  the  post 
office  box.  If  the  post  office  box  is  located  at 
the  post  office  indicated  on  the  piece,  it  will 
be  transferred  without  additional  charge,  in 
accordance  with  existing  regulations. 

10.022  Post  office  box  service  cannot  be 
used  when  the  sole  purpose  is,  by 
subsequently  filing  change  of  address  orders, 
to  have  mail  forwarded  or  transferred  to 
another  address  by  the  Postal  Service  free  of 
charge. 

10.03    Fees 

10.030  Fees  for  post  office  box  service  are 
set  forth  in  Rate  Schedule  SS-10. 

10.031  In  postal  facilities  primarily  serving 
academic  institutions  or  the  students  of  such 
institutions,  periods  of  rental  and  fees  for 
post  office  boxes  are: 


Period  for  box  rentals 

Fee 

95  days  or  less 

96  to  140  days 

%  Sdnif-dnnual  fde 

141  to  190  days 

Full  scfTH-annual  fee 

191  to  230  days 

1 V4  SGfnt-annual  fee 

231  to  270  days 

271  days  to  full  year ;.... 

FuU  annual  fee. 

10.032    No  refunds  will  be  made  for  boxes 
rented  under  section  10.031.  For  purposes  of 
this  classification  schedule  SS-10,  the  full 
annual  fee  is  twice  the  amount  of  the  semi- 
annual fee. 

Revise  14.060  to  read  as  follows: 

14.060    The  following  services  may  be 
obtained  in  conjunction  with  mail  sent  under 
this  classification  schedule  upon  payment  of 
applicable  fees: 


Classification 
schedule 

a.  Collect  00  detivefy 

SS-6 

b.  Restricted  delivery 

SS-15 

C.  Return  receipt 

SS-16 

d.  Special  delivery 

SS-17 

a.  Merchandise  return  (shippers  only).. 

SS-20 

Revise  16.020  to  read  as  follows: 

16.020    Return  receipt  service  is  available 
for  mail  sent  under  the  following 
classification  schedules: 


y 


10.020    The  Postal  Service  may  limit  the 


a.  Certified  mail 

b.  COD.  mail 

c.  Insured   mail   If  insured  for 
more  than  $50. 

d.  Registered  mail 

e.  Express  Mail 

f.  First  Class  (Priority  Mail  only).... 

g.  Third    class    (merchandise 
only). 

h.    Fourth   class   (parcel    post 
only). 


Classifica- 
tion 
schedule 


SS-5 
SS-6 
SS-9 

SS-14 
500 
100 
300 

400 
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Revise  18.060  to  read  as  follows: 

18.060    The  following  services  may  be 
obtained  in  conjunction  with  mail  sent  under 
this  classification  schedule  upon  payment  of 
the  applicable  fees: 


, 

Classifica- 
tion 
sct>edule 

a.  C.O.D.  mail 

b  Insured  mail 

SS-6 
SS-9 

c.  Parcel  airift ~ 

d.  Merchandise  r«turn  (shippers 
only). 

SS-13 
SS-20 

printed  stamped  envelopes  are  envelopes 
with  postage  thereon  offered  for  sale  by  the 
Postal  Service. 

Revise  20.040  to  read  as  follows: 

20.040    The  following  services  may  be 
purchased  in  conjunction  with  Merchandise 
Return  Service: 


Revise  19.010  to  read  as  follows: 
19.010    Plain  stamped  envelopes  and 


a.  Certificate  of  mailing 

b.  Insured  Mail 

c.  Registered  mail _ 

d.  Special  tiandling 


Dassifica- 

tion 
schedule 


SS-4 
SS-9 
SS-14 
SS-18 


Revise  1000.010  to  read  as  follows: 

1000.010  The  Postal  Service  provides  the 
following  modes  of  delivery: 

a.  Caller  service.  The  fees  for  caller  service 
are  set  forth  in  Rate  Schedule  SS-10. 

b.  Carrier  delivery  service. 

c.  General  delivery. 

d.  Lockbox  service.  The  fees  for  lockbox 
service  are  set  forth  in  Rate  Schedule  SS-10. 

Revise  6000.011  to  read  as  follows: 

6000.011  The  following  minimum  size 
standards  apply  to  all  mailable  matter:  (1)  All 
items  must  be  at  least  0X107  inches  thick,  and 
[2)  all  items,  other  than  keys  and 
identification  devices,  which  are  0.25  inch 
thick  or  less  must  be  (a)  rectangular  in  shape, 
(b)  at  least  3.5  inches  in  width,  and  (c)  at 
least  5  inches  in  length. 

Revise  rate  schedule  100  to  read  as 
follows: 


Rate  Schedule  100— First-Class  Mail 


Postage  rate  unit 

Rate 

Mail  type 

Regular 
(cents) 

Presorted  '  (cents) 

5^*git 

Carrier 
route 

Letters                

Fi'st  ounce 

Ffech  Add'l  ounce  *                                                        

* 

• 

Cards - 

Piece 

First  ounce                               ^ 

Pre-barcoded 

Eacti  addl  ounce  '  . 

Piece 

Pre-barcoded 

ZIP  -(-  4  Mail  » 

Letters                                          

Cards -...-.'. _. - ... 

Nonstandard  Surcharge  * 

•  For  presorted  weighing  more  than  2  ounces,  subtract  cents  per  piece. 

'  Presorted  First-Class  Mail  must  be  presented  in  a  single  mailing  of  at  least  500  pieces  properly  prepared  and  presorted.  The  5-digi1  presort  rale  applies  only  to 
each  piece  of  a  group  of  ten  or  more  pieces  destined  for  the  same  5-digit  ZIP  code  or  each  piece  of  a  group  of  50  or  more  pieces  destined  tor  the  same  3-digil  ZIP 
code  The  lower  carrier  route  rate  applies  only  to  mail  presorted  to  carrier  route,  with  a  minimum  of  10  pieces  per  route.  A  mailing  fee  of  S  most  be  paid  once  each 
year  at  each  office  of  mailing  by  any  person  who  mails  presorted  First-Class  Mail.  The  fee  for  mailers  allows  usage  of  either  or  both  of  these  rates 

'  Rate  applies  through  1 1  ourKes.  Heavier  pieces  are  subject  to  pnorrty  mail  rates. 

»  ZIP  -I-  4  mail  must  be  properly  prepared  and  submitted  in  a  single  mailing  of  at  least  250  pieces,  except  where  the  presort  minimum  of  500  applies.  ZIP  -i-  4 
rates  are  not  available  for  carrier  route  presort  mail. 

*  Applies  to  the  first  ounce  only.  Not  applicable  to  ZIP  +  A  maH. 


Revise  rate  schedule  200  to  read  as 
follows: 

Rate  Schedule  200— Second-Class 
Mail:  Regular  Rate  Publications, 
outsjde  (dounty 


Post- 

age 
rate 

Rates  '  (cents) 

unit 

Per  Pound: 

■    Non-advertising 

Pound 

portion: 

Advertising 

portion: 

Zone: 

1  and  2  

Pound 

Rate    Schedule    200— Second-Class 
Mail:   Regular  Rate  Publications, 
Outside  (Bounty— Continued 

Post- 
age 
rate 
unit 

Rates  ■  (cents) 

3          

Pound 
Pound 
Pound 
Pound 
Pound 
Pound 

Pound 

4 

5 ^ 

6 

7 

8 

Science  Of 

Agriculture: 
Zone:  1  and  2... 

Rate  Schedule  200— Second-Class 
Mail:  Regular  Rate  Publications, 
Outside  County— Continued 


Post- 

age 

rate 

Rates  >  (cents) 

unit 

Per  Piece'  Less 

per  each  1% 
Editorial 

Editorial  Factor  of 

Content' 

A— Prepared  » 

Piece 

B— Presorted  to 

Piece 

3-digil  aty/5- 

digit. 

C— Carrier  route 

Piece 

Presort. 
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Rate  Schedule  200— Second-Class 
Mail:  Regular  Rate  Publications, 
Outside  County— Continued 


SCF  Discount* 


Post- 
age 

rate 
unit 


Rates  ■  (cents) 


'  Charges  for  secofKt-dass  regular  rate  mail  are 
contputed  by  adding  the  appropriate  per-piece 
charge,  including  editorial  factor,  to  the  sum  of  the 
non-advertjsing  portion  arx)  the  advertising  portion 
charge,  as  applicable 

'  For  postage  calcu4at)on,  multiply  ttie  editorial 
percent  content  by  arx)  subtract  from  tfie  applicable 
piece  rate. 

"  Presorted  to  3-digit  (other  than  3-digrt  city). 
States.  Mixed  States. 

-*  Applies  to  mail  destinating  in  the  originating  SCF 
area.  The  discount  is  subtracted  from  the  applicable 
piece  rate. 

Revise  rate  schedule  202  to  read  as 
follows:  I 

Rate  Schedule  202— Fuu  Rates  Sec- 
ond-Class Mail:  Pubucations  of  Au- 
thorized Nonprofit  Organizations, 
Outside  County 


Per  Pound: 
Norvadvertising 

portion. 
Advertising 
portion:  ^ 
Zone: 

1  and  2 

3 

4 

5 

6 

7 

8 

Per  Piece:  Less 
Editorial  Factor  of 
1  %  Editonal 
Content.  ^ 
Category  A: 
Prepared  I.e. 
Presorted  to  3- 
dtgits  (except  3- 
digit  city).  States, 
mixed  States. 
Category  B: 
Presorted  to  3- 
digit  city/S-digit 
Category  C:  Canier 

Route  Presort. 
SCF  Discount.* 


Pound 


Pound 
Pound 
Pound 
Pound 
Pound 
Pound 
Pound 
per 
each. 


Rate  ■  (cents) 


■  Charges   for   second-class   nonprofit   mail   arc 
computed  by  adding  the  per-piece  charge  to  the 


sum  of  the  non-advertising  portion  charge  and  the 
advertsing  portion  charge,  as  applicable. 

*  Not  applicable  to  pijbtications  containing  10  per- 
cent or  less  advertsir)g  content. 

*  For  postage  calculation,  multiply  the  editorial 
percent  content  by  and  subtract  from  the  applicable 
piece  ctiarge. 

*  Applies  to  mail  destirwiting  in  the  originating  SCF 
area.  The  discount  is  subtracted  from  the  applicable 
piece  cfiarge. 

Revise  rate  schedule  203  to  read  as 
follows: 

Rate  Schedule  203— Full  Rates,  Sec- 
ond-Class Mail:  Classroom  Publi- 
cations. Outside  County 


Post- 

age 
rate 

Rate  ■  (cents) 

unit 

Per  pound: 

Nonadvertising 

Pound .... 

portion. 

Advertising 

portion: 

Zone: 

1  &2 

Pound.... 

3 

POUTKl 

4 

Pound... 

5 

Pound 

6 

Pound 

7 

Pound.... 

8 

Pourtd 

, 

Per  piece:  Less 

Per 

editorial  factor  of 

each. 

1  percent 

editonal  content  *. 

SCF  discount' 

Piece 

■  Charges  for  classroom  publications  are  comput- 
ed by  addihQ  the  per-piece  charge  to  ttw  sum  of  the 
norvadvertising  portion  charge  and  the  advertising 
portion  ctiarge,  as  applicable. 

*For  postage  calculation,  multiply  the  edito^l 
percent  content  by  and  subtract  from  the  applicable 
piece  rate. 

'  Applies  to  mail  destinating  m  ttie  originating  SCF 
area.  The  discount  is  subtracted  from  the  applicable 
piece  ctiarge. 

Remove  rate  schedules  204,  205,  206 
and  207. 

Revise  rate  schedule  301  to  read  as 
follows: 

Rate  Schedule  301— Third-Class 
Mail:  Regular  Bulk 


Fun  rates 
(cents) 

Regular  bulk:  ■ 
Minimum  per  piece: 
Required  presortation 

Presorted  to  five-digits 

Presorted  to  carrier  route 

Rate  Schedule  301— Third-Class 
Mail:  Regular  Bulk— Continued 


Full  rates 
(cents) 

Pound  rate: 
Carrier  route  pieces 

(per  pound) 
(per  piece) 

(per  piece) 

Required     presortation    t 

pound  plus. 
Presorted    to    five-digits    « 
pound  plus. 
ZIP  +  4  mail: 
Minimum  per  piece: 
Required  presortation 

per 
per 

Presorted  to  five-digits 

Prebarcoded    and   presorted 
five-digits. 

to 

■  A  Tee  of  $  must  be  paid  once  each  year 

for  each  bulk  mailing  permit. 

Revise  rate  schedule  302  to  read  as 
follows: 

Rate  Schedule  302— Full  Rates, 
Third-Class:  Nonprofit-Bulk  Mail 


Full  rates 
(cents) 

Nonprofit  hulk:  • 
Miminum  per  piece: 
Required  presortation 

Presorted  to  five-digits 

Presorted  to  carrier  route 

Pound  rate: 
Carrier  route  pieces 

(per  pound) 
(per  piece) 

(per  piece) 

Required     presortation     ( 

pound  plus. 
Presorted    to    five-digits    « 
pound  plus. 
ZIP  +  4  man: 
Minimum  per  piece: 
Required  presortation 

per 
per 

Presorted  to  five-digits 

Prebarcoded   and    presorted 
five-digits. 

to 

■  A  fee  of  $  must  be  paid  once  each  year 

for  each  tiulk  mailing  permit. 

Amend  rate  schedule  402  by  removing 
"calendar"  in  footnote  one  and 
removing  "(§  400.331a(l)  of  the 
ClassiHcation  Schedule  effective  July  6. 
1976)."  in  footnote  2. 

Amend  rate  schedule  405  by  deleting 
"(§  400.41  of  the  Classification  Schedule 
effective  July  6. 1976)"  in  footnote  1. 

Revise  rate  schedules  500,  501.  502 
and  503  to  read  as  follows: 


Rate  Schedules  500. 501, 502.  and  503— Express  Mail  Rates 

[Dollars] 


Postage  rate  unit 
(pounds) 


V4 

1 

2 „ 

3 


Schedule  500  same  day  airport 
service 


Schedule  501  custom  designed 


Schedule  502  next  day  and 
second  day  PO  I 


t  day  ar 
itoPO 


Schedule  503  next  day  and 
second  day  PO  to  Addressee 
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Rate  Schedules  500, 501 ,  502,  and  503— Express  Mail  Rates— Continued 

[Dollarsl 


Postage  rate  unit 
(pounds) 


4 

5 

6 

7 ;.... 

8 

9 

10 

11 

12 

.13 

14 

15 

16 

17 

18 

19 

20 

21 «... 

•22 -. 

•23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 : 

35 

36 

37 ; 

38 

39 

40 

41 

42 

43 

44 

45 

46 

47 , 

48 

49 

50 

51 

52 

53 

54 -.. 

55 

56 _....- 

.57 

58 

59 

60 

61 

62 

63 

64 

65 

66 

67 

68 

69 

70 

Add: 

$4.00  for  each 

pickup  stop. 
$4.00  for  eacb 

custom 

designed 

deUvery  stop. 


Sciiedule  5(X)  same  day  airport 
service 


Schedule  501  custom  designed 


Schedule  502  next  day  and 
second  day  PO  to  PO 


Schedule  503  next  day  and 
second  day  PO  to  Addressee 
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Revise  rate  schedule  SS-2  to  read  as 

follows:  j 

Schedule  SS-2.— Special  Services: 
Business  Reply  Mail 


Descnption 


Active  business  reply  advance  de- 
posit account: 
Per  ptece 
Pre-barcoded 
Other 
Payment  of  postage  due  charges 
rf  active  business  reply  mail  ad- 
vance deposit  account  not  used: 
Per  piece 
Annual    License   and   Accounting 
Fees: 

With  Advance  Deposit  Account 
Without   Advance   Deposit   Ac- 
count 


Fee 


Revised  rate  schedule  SS-4  to  read  as 
follows: 

Schedule  SS-4.— Special  Services: 
Certificates  of  Mailing 


Description 


i- 


individual  Pieces: 
Original  certificate  of  mailing  for 
listed  pieces  of  ail  classes  of 
ordina/y  mail  (per  piece). 


Fee  (in  addition 
to  postage) 


Schedule  SS-4.— Special  Services: 
Certificates  of  Maiung— Continued 


Descnption 


Three  or  more  pieces  individual- 
ly listed  in  a  firm  mailing  book 
or  an  approved  customer  pro- 
vided manifest  (per  piece). 
Each  additional  copy  of  ohginal 
certificate  of  mailir>g  or  origi- 
nal  mailing  receipt  for  regis- 
tered,  insured,   certified   and 
C.O.D.  mail  (each  copy). 
Bulk  Pieces: 
Identical   pieces  of   First-   and 
third-class  mail  paid  with  ordi- 
nary    stamps,     precanceled 
stamps,  or  meter  stamps  are 
subject  to  tfie  following  fees:. 
Up  to  1,000  pieces  (one  cer- 
tificate for  total  number). 
Each  additional  1.000  pieces 
or  fraction. 

Duplicate  copy 

Remove  Schedule  SS-7  which  is  titled  Special  Serv- 
ice: Dead  Letter  Return 


Revise  rate  schedule  SS-8  to  read  as 
follows: 


Fee  (in  addition 
to  postage) 


Schedule  SS-8.— Special  Services: 
Money  Orders 


AfiKXjnt 


Domestic: 
$0.01  to  $35 
35.01  to  700 
APO-FPO: 
$0.01  to  $700 

Inquiry  Fee,  vrhich  includes  the 
issuance  of  copy  of  a  paid 
money  order. 


Fm 


Revise  rate  schedule  SS-9  to  read  as 
follows: 

Schedule  SS-9.— Special  Services: 
Insured  Mail 


Liability 


$0.01  10  $  50 
50.01  to  100 
100.01  to  150 
150.01  to  200 
200.01  to  300 
300.01  to  400 
400.01  to  500 


Fee  (in  addition 
to  postage) 


Revise  rate  schedule  SS-10  to  read  as 
follows: 


Schedule  SS- 10— Special  Services:  Post  Office  Boxes  and  Caller  Service 


a.  Semi-annual  rental  rates  lor  post  office  boxes. 
Capacity  of  post  office  box  (in  cube  inches) _ 

To 
296 

296 
to 
499 

500 
to 
999 

1000 
to 
1.999 

Over 
2.000 

Box  size „ _ ^ 

Group  1 . 

1 

2 

3 

4 

5 

Group  II _ „ 

Group  III  ' _ 

'  Payment  on  anrtual  basis. 


B.  Caller  Service. 


Description 


For  caller  service  (semi-annual).. 

For  each  reserved 

Call  numtier  (annual) 


Fee 


Revise  rate  schedule  SS-llb  to  read 
as  follows: 

Schedule  SS-1lb.— Special  Services: 
Correction  of  Mailing  Lists 


Descnption 


Per  submitted  address _ 

Minimum  charge  per  list  corrected ..._ 


Fee 


Revise  rate  schedule  SS-12  to  read  as 
follows: 

Schedule  SS-12.— Special  Services: 
On-site  Meter  Setting 


Description 


Onsite  meter  settings: 
First  meter: 

By  appointment 

Unscheduled  request 

Additional  meters 

Checking  meter  in  or  out  of  service  per 
meter _ 


Fee 


Revise  rate  schedule  SS.-16  to  read  as 
follows: 


Schedule  SS-16— Speoal  Services: 
Return  Receipts 


Description 


Requested  at  time  of  mailing: 

Showing  to  whom  (signature)  and  date 
delivered _ 

Without  another  special  service-tner- 
chandise  only _ 

Showing  to  whom  (sigrtature)  and  date 
and  address  where  delivered „ _. 

Without  another  special  service-mer- 
chandise only 

Requested  after  mailing:  Showing  to  whont 

arxJ  date  delivered 


Fee  (in 
addi- 
tion to 
post- 
age) 
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Revise  rate  schedule  SS-19  to  read  as 
follows: 

Schedule  SS-1  9.— Special  Services: 
Stamped  Envelopes 


Type 


Single  sale 

Bulk  (500)  #6%  size: 

Regular „ 

Window 
Bulk  (500)  #10  size:  > 

Regular 

Window _ 

Multkxjkx  printing  (500) 

)K6%size 

#10  size ' 

Printing  charge  per  500  envek>pes:  * 

Minimum  order  (5(X)  envelopes) 

Order  for  1,000  or  nrxxe  envekipes.. 

Double  window  (500)  #10  size  ' 

Househokj  (50)  #6%  size: 

Regular „ 

Wiridow 

Househokj  (50)  #10  size: ' 

Regular 

Window 


Fee 


■  Includes  all  sizes  greater  than  #6%  through 
#10. 

'  Printing  charge  for  each  type  of  printed  enve- 
lope. 

By  the  Commission. 
Charles  L.  Clapp, 
Secretary. 
|FR  Doc.  88-9055  Filed  4-28-88;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  II  Docket  No.  87;  FRL-3370-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  Revision  to  ttie 
State  of  New  Jersey  Implementation 
Plan  for  Lead 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  This  notice  announces  that 
the  Environmental  Protection  Agency  is 
approving  a  revision  to  the  New  Jersey 
State  Implementation  Plan  (SIP)  for  lead. 
This  revision  consists  of  material 
submitted  by  the  New  Jersey 
Department  of  Environmental  Protection 
pursuant  to  a  SIP  commitment  to 
conduct  studies  and  implement 
appropriate  actions  in  order  to  provide 
for  attainment  and  maintenance  of  the 
'ambient  air  quality  standard  for  lead  in 
the  vicinity  of  the  United  States  Metals 
Reflning  Company  (USMR)  plant  in  the 
Borough  of  Carteret.  The  SIP  revision 
states  that  all  lead-emitting 
manufacturing  operations  at  the  facility 
have  shut  down.  Among  the  actions 


being  approved  today  are  those  to 
control  fugitive  dust  emissions  that 
might  occur  as  a  result  of  the  demohtion 
of  buildings  at  the  USMR  plant  site  and 
a  requirement  to  continue  ambient  air 
monitoring  for  lead  in  the  vicinity  of  the 
facility  until  at  least  August  of  1989. 
DATES:  This  action  will  be  effective  May 
31, 1988. 

addresses:  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  inspection  during  normal  business 
hours: 

Environmental  Protection  Agency, 
Region  II  O^ice,  Air  Programs  Branch, 
26  Federal  Plaza,  Room  1005,  New 
York.  New  York  10278. 
Public  Information  Reference  Unit, 
Environmental  Protection  Agency,  401 
M  Street  SW..  Washington,  DC  20460. 
New  Jersey  Department  of 
Environmental  Protection,  Division  of 
Environmental  Quality,  401  East  State 
Street,  Trenton.  New  Jersey  08625. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  S.  Baker,  Chief,  Air  Programs 

Branch,  Environmental  Protection 

Agency,  Room  1005.  26  Federal  Plaza, 

New  York,  New  York  10278,  (212)  264- 

2517. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  25, 1986  (51  FR  42565) 
the  Environmental  Protection  Agency 
(EPA)  approved,  with  the  exception  of 
the  Borough  of  Carteret,  the  New  Jersey 
State  Implementation  Plan  (SIP)  for  the 
attainment  and  maintenance  of  the 
national  ambient  air  quality  standards 
for  lead.  As  described  in  that  notice, 
EPA  was  unable  to  take  final  action 
with  respect  to  the  Borough  of  Carteret 
because  of  the  need  for  a  revised  control 
plan  for  a  smelting  facility  located  in  the 
area,  the  United  States  Metals  Refining 
Company  (USMR).  Even  though  stack 
and  fugitive  emission  control 
requirements  for  the  USMR  facility  were 
generally  being  complied  with  and 
modeling  of  these  emission  levels  had 
shown  them  sufficient  to  provide  for 
attainment  of  the  lead  standard  in  its 
vicinity,  violations  of  the  ambient  lead 
standard  continued  to  be  monitored. 

As  a  result,  the  New  Jersey 
Department  of  Environmental  Protection 
issued  an  Administrative  Order  to 
USMR  requiring  the  development  and 
implementation  of  a  new  control  plan 
for  the  facility.  However,  while  the 
contents  of  this  plan  were  being 
negotiated,  USMR  announced  its 
decision  to  shut  down  operations  at  all 
significant  lead-emitting  manufacturing 
sources  on  the  site  (a  laboratory  which 
is  permitted  to  emit  0.015  tons  per  year 
of  lead  remains  open)  and  to  develop 


the  property  for  other  uses.  As  a 
consequence  of  this  shut-down,  which 
occurred  in  September  of  1986,  the 
facility's  air  pollution  control  permits 
were  terminated  by  the  State. 

To  meet  its  SIP  commitment,  on  July 
23, 1987  the  State  of  New  Jersey  sent 
EPA  a  draft  SIP  revision  for  the  USMR 
facility.  It  was  requested  that  EPA 
conduct  its  approval  process  concurrent 
with  the  Stale's.  Following  this,  New 
Jersey  published  a  public  aimouncement 
in  the  July  20, 1987  issue  of  the  New 
Jersey  Register  to  request  comments  on 
its  SIP  submittal.  Finally,  on  September 
25, 1987,  New  Jersey  was  able  to  submit 
to  EPA  its  final,  adopted  SIP  revision. 

On  October  8, 1987  (52  FR  37637),  EPA 
published  a  Federal  Register  notice 
proposing  approval  of  New  Jersey's 
submittal.  Only  one  comment  was 
received  on  EPA's  notice.  Today's  action 
finalizes  that  October  8, 1987  proposal 
concerning  the  adequacy  and 
approvability  of  the  New  Jersey  SIP  for 
lead  with  respect  to  the  USMR  facility 
and  the  Borough  of  Carteret. 

Public  Comments 

The  one  comment  received  during  the 
public  comment  period  established  by 
EPA's  October  8, 1987  proposal  is 
summarized  and  discussed  as  follows. 

Comment-  The  proposed  SIP  revision 
does  not  specifically  tailor  the  cleanup 
efforts  at  the  facility  to  the  results  of  the 
ambient  air  monitoring.  The  SIP  should 
provide  for  an  aggressive  assessment  of 
the  air  monitoring  results,  with 
particular  focus  on  the  impact  on 
surrounding  communities,  before 
cleanup  is  complete. 

Response:  The  SIP  revision  requires 
USMR  to  provide  notice  to  and  gain 
approval  from  the  New  Jersey 
Department  of  Environmental  Protection 
before  any  demolition  activities  take 
place.  A  representative  from  the  State  or 
from  the  Middlesex  County  Health 
Department  will  observe  that  the 
measures  required  to  minimize  wind 
blown  dust  are  carried  out.  In  addition, 
monitoring  at  the  site  will  be  continued 
until  attainment  of  the  ambient 
standards  for  lead  has  been 
demonstrated  for  two  years.  EPA  found 
that  this  combination  of  on-site 
enforcement  and  continued  monitoring 
is  sufficient  to  protect  the  surrounding 
communities  from  the  impact  of  wind 
blown  dust. 

Conclusion 

Today's  action  proposes  a  revision  to 
the  New  Jersey  lead  SIP  pertaining  to 
the  Borough  of  Carteret.  It  expressly 
incorporates  the  control  strategies 
implemented  by  USMR  and  the 
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monitoring  commitment  made  by  the 
State  into  this  SIP.  This  revision  has 
been  found  to  fulfill  the  commitment 
made  by  New  Jersey  in  its  lead  SIP  to 
study  the  facility  and  implement 
appropriate  control  measures.  The 
control  strategy  outlined  in  today's 
notice  may  only  be  revised  by 
appropriate  procedures  under  the  Clean 
Air  Act.  With  the  publication  of  this 
notice,  the  New  Jersey  SIP  for  lead  is 
now.  complete  for  the  entire  State. 

This  notice  is  issued  as  required  by 
section  110  of  the  Clean  Air  Act,  as 
amended.  The  Administrator's  decision 
regarding  the  approval  of  this  plan 
revision  is  based  on  its  meeting  the 
requirements  of  section  110  of  the  Clean 
Air  Act  and  40  CFR  Part  51. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307  (b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  within  60  days  of  publication. 
This  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements  (See  section  307  (b)(2)). 

List  of  Subjecto  in  40  CFR  Part  S2 

Air  pollution  control.  Lead,  , 

Incorporation  by  reference.  j 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
New  Jersey  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1. 1982. 

Date:  April  la  198a 
Lee  M.  Thomas, 

Administrator.  Environmental  Protection 
Agency. 

Title  4a  Chapter  I,  Subchapter  C.  Part 
52,  Code  of  Federal  Regulations  is 
amended  as  follows: 


PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Subpart  FF— New  Jersey 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  fellows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.1570  paragraph  (c)  is 
amended  by  adding  new  paragraph 
(c)(42)  to  read  as  follows: 

§52.1570    Identification  of  plan. 


(c)  *  *  * 

(42)  A  revision  to  the  New  Jersey 
State  Implementation  Plan  (SIP)  for  lead 
submitted  on  July  23, 1987  by  the  New 
Jersey  Department  of  Environmental 
Protection  (NJDEP)  and  finalized  on 
September  25. 1987. 


(i)  Incorporated  by  reference: 

(A)  A  March  4, 1986  Administrative 
Order  and  Notice  of  Civil 
Administrative  Penalty  Assessment  (Log 
#  Aa60244)  from  the  New  Jersey 
Department  of  Environmental  Protection 
to  the  United  States  Metals  Refining 
Company  (USMR). 

(B)  Letter  of  March  11, 1987  from 
Greenberg  and  Prior,  attorneys  for 
USMR,  to  Anthony  J.  McMahon, 
Department  of  Environmental 
Protection,  Trenton,  New  Jersey. 

(ii)  Additional  material: 

(A)  July  1987  Modeling  Analysis  for 
the  Anchor  Abrasives  facility. 

(B)  Summary  of  public  comments  and 
response  to  comments  for  the  revision  of 
the  N.J.  SIP  for  lead  in  the  vicinity  of 
USMR. 

(C)  USMR's  comments  on  the  revised 
N.J.  SIP  for  lead  in  the  vicinity  of  USMR. 
[PR  Doc.  88-9235  Filed  4-28-88;  &45  am] 

BILUMG  COOC  SSeO-SO-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

[Docket  No.  FEMA  6787] 

List  Of  Communities  Eligible  for  the 
Sale  of  Flood  Insurance;  Alabama  et  aL 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTKMC  Fmal  rule. 

summary:  This  rule  lists  communities 
participating  in  the  National  Flood 
Insurance  Program  (NFIP).  These 
communities  were  required  to  adopt 
floodplain  management  measures 
compliant  with  the  NFIP  revised 
regulations  that  became  effective  on 
October  1, 1986.  If  the  communities  did 
not  do  so  by  the  specified  date,  they 
would  be  suspended  from  participation 
in  the  NFIP.  The  communities  are  now  in 
compliance.  This  rule  withdraws  the 
suspension.  The  communities'  continued 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance. 
EFFECTIVE  DATE:  See  table  below. 
address:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  NFIP  at:  P.O.  Box  457,  Lanham, 
Maryland  20706,  Phone:  (800)  638-7418. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration,  (202) 
646-2717,  Federal  Center  Plaza.  500  C 


Street  Southwest  Room  416. 
Washington,  DC  20472. 

SUPPLEMENTARY  INFORMATION:  The 
NFIP  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 

In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  Special  Flood  Hazard 
Areas  in  these  communities  by 
publishing  a  Flood  Insurance  Rate  Map. 
In  the  communities  listed  where  a  flood 
map  has  been  published,  section  102  of 
the  Flood  Disaster  Protection  Act  of 
1973,  as  amended,  requires  the  purchase 
of  flood  insurance  as  a  condition  of 
Federal  or  federally  related  financial 
assistance  for  acquisition  or 
construction  of  buildings  in  the  Special 
Flood  Hazard  Area  shown  on  the  map. 

The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  this  program  is  83.100 
"Flood  Insurance." 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice 
stating  the  community's  status  in  the 
NFIP  and  imposes  no  new  requirements 
or  regulations  on  these  participating 
communities. 

List  of  Subjects  in  44  CFR  Fart  64 

Flood  insurance,  Floodplains. 

PART  64— {AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et.  seq.. 
Reorganization  Plan  No.  3  of  197a  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

In  each  entry,  the  suspension  for  each 
listed  community  has  been  withdrawn. 
The  entry  reads  as  follows: 


§64.6    List  of  eiigibie  communities. 


State 


AlatMvna. 


Do ™ 

■  Da 

Do 

.     Do 

Do 

Do 

Do 

Fkxida 

Do 

Do 

Do 

Do „_ 

Do 

Do 

Do 

Do 

Do 

Do ~ 

Do -. 

Do 

Do 

North  Carolina.. 

Do 

Do 

Do 

Do 

Soutt)  Carolina.. 

Do 

Do 

Do _. 

Do ™. 

Tennessee 

■  Do _.. 

Do 

Do 

Do 

Do 

Do ™. 

Do 

Do 

Do 

Do.. 

Do 

Do 

Do 

Do 

Nortt)  Carolina.. 


Do 

Do 

Do _ 

Do 

Do 

Do 

Do. — 
Do...._. 

Do - 

Do 


Community  name 


.iasper,  city  o(.. 


Unincorporated  areas.. 

Uncoln,  city  of 

Uvingslon,  city  of 

UnifK»rporated  areas.. 

™..A> 

......dOiii».ii«... 


do 

Fort  l^eade,  city  of 

Unincorporated  areas.. 

do 

Ho»y  Hill,  city  of 

Ingks,  city  of . 


Intertactten,  city  of 

Jupiter  Inlet  Colony,  city  of.. 

Jurw  Beacti,  city  of 

Unincorporated  areas 

do 

do 


..do.. 


Sanitwl,  city  of 

Soutti  Daytona,  city  of 

Caswell  Beacti,  town  of 

Emerald  Isle,  town  of 

UntrxxNporated  areas 

Irtdian  Beacti,  town  of »... 

Tatxx  City,  town  of 

Pendleton,  town  of 

Unincorporated  areas 

Pickens,  town  of _— . 

Pine  Ridge,  town  of 

York,  town  of 

Letwnon,  city  of 

Unincorporated  areas 

Maryville,  city  of „. 

Mempt)ls,  city  of ~.».. 

Milan,  city  of 

Mitlingtorv  city  of. _ 

Morristown,  city  of 

Unincorporated  areas.. 

Rossville,  town  of 

Unirvxxporated  areas.. 
Soutti  Fulton,  city  of .... 

Trenton,  city  of 

TuNatioma,  city  of . 
Union  City,  city  of.. 
Watertown,  city  of.. 
Andrews,  town  of... 


Asheville,  city  of 

Unincorporated  areas.. 
Blowing  RocK,  town  of . 

Dillstx>ro,  town  of ~ 

Elk  Park,  town  of 

Unincorporated  areas... 

— do 

— do 

Marsttall,  town  of . 
Sylva,  town  of.. 


County 


Walker.. 


Jefferson 

Talladega « 

Sumter ...... 

Lowndes ..". 

Macon 

Madison 

Mot)ile 

Polk 

Franklin _.. 

Flagler 

Volusia 

Levy „._. 

Putnam „ 

Palm  Beacti 

Palm  Beacti 

Monroe „_ 

Palm  Beact) 

Polk 

Higt)land 

Lee 

Volusia 

Bainswick „. 

Carteret _. 

New  Harx>ver 

Carteret 

Columbus 

Anderson 

Pickens 

Pickerw 

Lexington 

York 

Wilson 

Madison _ 

Blount _.. 

Stw«)y 

Gitson 

Stieltiy 

Git>son „._ 

Nastiville-Davidson .... 

Fayette 

Stielby „ 

Ot)ion 

Gibson 

Coffee  and  Franklin... 

Obion _ 

Wilson 

Ctierokee 


Buncombe. 

Avery 

Watauga 

Jackson 

Avery 

Gratfam 

Madison.- 
Madison . 
Madison . 
Jackson... 


Commu- 
nity No. 


0t0206 


010217 
010196 
010195 
010272 
010148 
010151 
015008 
120264 
120068 
120065 
125112 
120586 
120391 
125120 
120208 
125129 
120192 
120261 
120111 
120402 
120314 
370391 
370047 
370168 
470433 
370070 
450019 
450166 
450169 
450136 
450197 
470206 
470112 
475439 
470177 
470060 
470178 
470060 
470040 
470050 
470214 
475446 
470062 
470036 
470142 
470380 
370060 


370032 
370010 
370252 
370136 
370382 
370105 
370152 
380152 
370154 
370137 


Effective  date 


Mar.  4,  1988, 
suspension 
wittidrawn. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Da 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
Mar.  16,  1968 
suspension 
wittidrawn. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 


Harold  T.  Duryee, 

Administrator,  Federal  Insurance 
Administration. 

Issued:  April  2S.  1988. 
[FR  Doc.  8&-S493  Filed  4-28-88;  8:45  am] 

BIUJNQ  CODE  *71t-31-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[FCC  86-39] 

Emergency  Broadcast  System 

agency:  Federal  Communications 
Commission. 


action:  Final  rule. 


SUMMARY:  The  revised  rules  change 
outdated  and  obsolete  terms  concerning 
the  Emergency  Broadcast  System  (EBS). 
Continued  use  of  the  outdated 
nomenclature  causes  confusion. 
EFFECTIVE  DATE:  May  31, 1988. 
ADDRESS:  Federal  Communications 
Commission.  1919  M  Street  NW.. 
Washington,  DC  20554. 
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FOR  FURTHER  INFORMATION  CONTACT 

Frank  Lucia,  (202]  632-3906,  Federal 
Communications  Commission,  1919  M 
Street  NW.,  Washington,  DC  20554. 

Order 

Adopted:  January  29, 1988. 
Released:  February  la  1988. 
By  the  Commission. 

1.  The  Commission  has  determined 
that  Part  73,  Subpart  G  contains  many 
outdated  and  absoiete  tentis  concerning 
the  Emergency  Broadcast  System  (EBB). 
Continued  use  of  the  outdated 
nomenclature  causes  confusion. 

2.  Terms  such  as  "National  Industry 
Advisory  Committee  (NIAC)  Orders", 
"Basic  EBS  Plan",  and  "500"  Net  are 
obsolete.  The  NIAC  wsa  disestablished 
by  the  Commission  in  1986  and  replaced 
by  two  new  committees:  The  National 
Seciuity  and  Emergency  Preparedness 
(NSEP)  Advisory  Conunittee  and  the 
Emergency  Broadcast  System  (EBB) 
Advisory  Committee.  Also  in  1986,  the 
National  level  "500"  and  "300"  networks 
and  the  Presidential  Audio  Line  through 
Radio  Station  WTOP(AM)  were 
replaced  by  the  new  Emergency  Action 
Notification  (EAN)  Network.  Moreover, 
the  rules  have  been  updated  to 
recognize  that  additional  entities  (e.g., 
cable  systems  and  program  suppliers] 
are  voluntarily  participating  in  EBS. 

3.  Accordingly,  it  is  ordered  that 
pursuant  to  the  authority  contained  in 
sections  1,  4(i),  4(o),  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended.  Part  73  of  the  Commission's 
rules  is  amended,  as  set  forth  below, , 
effective  May  31, 1988.  ' 

4.  For  further  information  concerning 
this  action,  contact  the  Management 
Planning  and  Program  Evaluation  OHice 
at  (202)  632-3906. 

5.  The  Commission  flnds  for  good 
cause  that  prior  notice  and  comment  j 
procedures  are  unnecessary.  See  5     ' 
U.S.C.  553{b)(B).  These  amendments 
merely  update  our  rules  by  eliminating 
obsolete  nomenclature  and  recognize 
that  additional  entities  are  voluntarily 
participating  in  EBS.  Thus,  no  purpose 
would  be  served  by  soliciting  the 
comments  of  the  public. 

Federal  Communications  Commission. 
H.  Walker  Feaster,  I 

Acting  Secretary.  ' 

Pursuant  to  the  authority  contained  in 
sections  1, 4(i),  4(o).  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended.  Title  47  of  the  Code  of  Federal 
Regulations,  Part  73,  is  amended. 

PART  73-(AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 


Authority:  47  U.S.C.  154  and  303. 

2.  Section  73.909  is  amended  by 
revising  the  introductory  text  and 
paragraph  (c)  to  read  as  follows: 

§  73.909    Standard  Operating  Procedures 
(SOPS). 

The  SOPs  are  issued  by  the  FCC  and 
contain  detailed  operational  instructions 
which  are  used  for  activating, 
terminating  and  testing  the  National 
level  EBS.  They  are  issued  to  specified 
control  points  of  the  national  radio  and 
television  networks,  participating  cable 
systems  and  common  carriers,  the  wire 
services,  and  other  participating 
organizations. 
***** 

(c)  SOP-3,  the  National  Information 
Center.  This  SOP  contains  the  detailed 
operational  and  authentication 
procedures  for  the  distribution  of  United 
States  Government  national  releases 
and  ofHcial  information. 

3.  Section  73.910  is  revised  to  read  as 
follows: 

§73.910    Authenticator  word  lists. 

The  Authenticator  word  lists  are 
issued  by  the  FCC  annually.  These 
include  the  Red  and  White  envelopes 
and  the  National  Information  Center 
(NIC)  booklet.  The  lists  are  used  in 
conjunction  with  procedures  contained 
in  the  EBS  Checklists  and  SOPs  for  tests 
or  actual  National  emergency  situations. 

(a)  EBS  Authenticator  List— Red 
Envelope.  This  document  is  used  for 
authentication  purposes  in  conjunction 
with  the  procedures  contained  in  the 
EBS  Checklists  and  the  Standard 
Operating  Procedures  (SOPs)  1  and  2.  It 
is  issued  to  all  broadcast  stations  and 
specifled  control  points  (national  radio 
and  television  networks,  participating 
cable  systems  and  common  carriers,  the 
wire  services,  and  other  participating 
organizations). 

(b)  EBS  Authenticator  List— White 
Envelope.  This  document  is  used  for 
caller  identification  purposes  in 
conjunction  with  the  Last  Resort 
procedures  in  SOP-1  and  SOP-2,  and  is 
issued  to  the  above  specified  control 
points. 

(c)  NIC  A  uthenticator  List— Booklet. 
This  document  is  used  for  authentication 
purposes  in  conjunction  with  the 
procedures  contained  in  SOP-3.  It  is 
issued  to  participating  control  points. 

{73.911    IRemoved] 

4.  Section  73.911  is  removed. 

5.  Section  73.912  is  revised  to  read  as 
follows: 


§  73.912    Emergency  Broadcast  System 
participants. 

The  following  non-government 
industry  entities  voluntarily  participate 
in  the  Emergency  Broadcast  System 
(EBS): 

(a)  Radio  and  Television  Networks. 

(1)  ABC  Radio  and  ABC-TV. 

(2)  Associated  Press  Radio  (APR). 

(3)  CBS  Radio  and  CB&-TV. 

(4)  Mutual  Broadcasting  System 
(MBS). 

(5)  MUZAK. 

(6)  NBC  Radio. 

(7)  NBC-TV. 

(8)  National  Public  Radio  (NPR). 

(9)  Public  Broadcasting  Service  (PBS- 
TV). 

(10)  Satellite  Music  Network. 

(11)  Transtar. 

(12)  United  Press  International  Audio 
(UPL\). 

(13)  United  Stations. 

(b)  Cable  Systems  and  Program 
Suppliers. 

(1)  Cable  News  Network  (CNN). 

(2)  Christian  Broadcasting  Network 
(CBN). 

(3)  Disney  Channel. 

(4)  Entertainment  and  Sports 
Programming  Network  (ESPN). 

(5)  Movie  Channel. 

(6)  MTV. 

(7)  Nashville  Network. 

(8)  Nickelodean. 

(9)  Showtime. 

(10)  VH-1. 

(c)  Wire  Services. 

(1)  Associated  Press  (AP). 

(2)  United  Press  International  (UPI). 

(d)  Common  Carriers. 

(1)  American  Telephone  and 
Telegraph  (AT&T). 

6.  Section  73.918  is  amended  by 
adding  the  following  text  at  the  end  of 
the  section: 

§73.918    NoniMrticipating  Station  (Non- 
EBS). 

*  *  *  This  is  a  broadcast  station  which 
has  elected  not  to  participate  in  the 
National  level  EBS  and  does  not  hold  an 
EBS  Authorization.  Upon  activation  of 
the  EBS  at  the  National  level,  such 
stations  are  required  to  broadcast  the 
EBS  Attention  Signal  and  the 
appropriate  EBS  message,  then  remove 
their  carriers  from  the  air  and  monitor 
for  the  Emergency  Action  Termination 
in  accordance  with  the  instructions  in 
the  EBS  Checklist  for  Non-participating 
Stations.  All  broadcast  stations 
(including  Non-Participating  Stations) 
are  required  to  comply  with  §  73.932. 

7.  Section  73.922  is  amended  by 
revising  paragraph  (c)  as  follows: 


§  73.922    Emergency  Broadcast  System 
programming  priorities. 

***** 

(c)  During  a  national  emergency  the 
r^dio  and  television  (aural)  broadcast 
network  program  distribution  facilities 
shall  be  reserved  exclusively  for 
distribution  of  Presidential  Messages 
and  National  Information.  National 
Information  which  is  not  broadcast  at 
the  time  of  original  transmission  shall  be 
recorded  locally  by  the  CPCS  stations 
for  broadcast  at  the  earliest  opportunity 
consistent  with  Operational  (Local) 
Area  requirements. 

8.  Section  73.926  is  amended  by 
revising  paragraph  (c),  removing 
paragraph  (d)  and  redesignating 
paragraph  (e)  as  paragraph  (d)  and 
revising  it  to  read  as  follows: 

§  73.926    Participation  in  the  Emergency 
Broadcast  System. 

•        *        *        •        • 

(c)  Any  station  may  change  its  EBS 
status  from  Participating  to  Non- 
participating  (see  §  73.918)  by  giving  30 
days  written  notice  and  by  returning  its 
EBS  Authorization  to  the  FCC. 

(d)  Any  AM.  FM,  TV,  or  Low  Power 
TV  broadcast  station  or  cable  network 
or  system  may.  at  the  discretion  of 
management  voluntarily  participate  in 
the  State  level  and  Operational  (Local) 
level  EBS  in  accordance  with  the 
provisions  of  the  State  EBS  Operational 
Plan.  An  EBS  Authorization  is  not 
required. 

9.  Section  73.927  is  amended  by 
revising  paragraphs  (a),  (b),  and  (d)  to 
read  as  follows: 

§  73.927    Participation  by  communications 
common  carriers. 

(a)  Comimunications  common  carriers 
which  have  facilities  available  in  place, 
may,  without  charge,  connect  an 
independent  broadcast  station  to  the 
radio  and  television  (aural)  broadcast 
networks  or  participating  cable  systems 
for  the  duration  of  the  activation  of  the 
National  level  EBS;  provided  that  the 
station  has  in  service  a  local  charmel 
from  the  station's  studio  or  transmitter 
directly  to  the  broadcast  source  or  a^ 
broadcast  connection  point. 

(b)  During  the  activation  of  the 
National  level  EBS,  communications 
common  carriers  which  have  facilities  in 
place  may,  without  charge,  connect  an 
originating  source  from  the  nearest 
exchange  to  a  selected  Test  Center  and 
then  to  the  radio  and  television  (aural) 
broadcast  networks  and  participating 
cable  systems  for  the  duration  of  the 
emergency:  provided,  that: 

(1)  The  originating  source  has  in 
service  a  local  channel  from  the 


originating  point  to  the  nearest 
Exchange. 

(2)  An  Emergency  Action  Notification 
is  requested  by  the  White  Hpuse. 

***** 

(d)  During  Closed  Circuit  Tests  of  the 
National  level  EBS,  communications 
common  carriers  which  have  facilities  in 
place  may,  without  charge,  connect  an 
originating  source  from  the  nearest 
Exchange  to  a  selected  Test  Center  and 
then  to  the  radio  networks  and  any 
participating  television  networks  and 
cable  systems.  No  participating 
independent  station  may  be  connected 
during  the  test  unless  authorized  by  the 
FCC.  Upon  termination  of  the  tests,  all 
participating  networks  shall  be  restored 
to  their  original  configuration. 
***** 

10.  The  undesignated  center  heading 
preceding  §§  73.931-73.933  is  revised; 
and  S  73.931  is  amended  by  revising 
paragraphs  (a)  introductory  text,  (a)(2) 
and  (a)(3),  adding  paragraph  (a)(4),  and 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

Activation  Actions 

§  73.931    Dissemination  of  Emergency 
Action  Notification. 

(a)  National  level.  The  Emergency 
Action  Notification  (E.\N)  will  be 
released  at  this  level  upon  request  of  the 
White  House.  The  EAN  message  is 
disseminated  from  the  origination  point 
on  a  dedicated  network  to  control  points 
of  the  radio  and  television  networks, 
participating  cable  systems  and 
communications  common  carriers,  the 
wire  services,  (and  other  participating 
organizations.  The  EAN  is  then  further 
disseminated  as  follows  by: 
***** 

(2)  The  wire  services  to  all  subscribers 
(AM,  FM,  TV.  and  Low  Power  TV  and 
other  stations). 

(3)  Off-the-air  monitoring  of  AM,  FM, 
TV,  and  Low  Power  TV  broadcast 
stations  and  other  licensees  and 
regulated  services. 

(4)  The  participating  cable  systems  to 
all  subscribers. 


(b)  State  level.  The  dissemination 
arrangements  for  the  EAN  at  this  level 
originate  from  the  State  and  Federal 
government  authorities  in  accordance 
with  the  State  EBS  Operational  Plan. 

(c)  Operational  (Local)  Area  level. 
The  dissemination  arrangements  for  the 
EAN  at  this  level  originate  from  local 
government  authorities  in  accordance 
with  the  Local  EBS  Operation  Plan. 


11.  Section  73.932  is  amended  by  . 
revising  paragraphs  (a)  and  (d)(1)  to 
read  as  follows: 

§73.932    Radio  ntonnortng  and  Attention 
Signal  transmission  requirements. 

(a)  Monitoring  Requirements.  To 
insure  effective  off-the-air  monitoring 
(§  73.931(a)(3)),  all  broadcast  station 
licensees  must  install  and  operate, 
during  their  hours  of  operation, 
.equipment  capable  of  receiving  the 
Attention  Signal  and  emergency 
programming  by  other  radio  or 
television  stations.  This  equipment  must 
be  maintained  in  operative  condition, 
including  arrangements  for  human 
hstening  watch  or  automatic  alarm 
devices.  This  equipment  must  be 
installed  in  the  broadcast  station,  either 
at  the  transmitter  control  location  and/ 
or  studio  location,  in  such  a  way  that  it 
enables  the  broadcast  station  staff,  at 
normal  duty  locations,  to  be  alerted 
instantaneously  upon  the  receipt  of  the 
attention  signal  and  to  immediately 
monitor  the  emergency  programming. 
For  situations  where  broadcast  stations 
are  co-owned  and  co-located  (e.g.  an 
AM  and  FM  licensed  to  the  same  entity 
at  the  same  location)  with  a  combined 
studio  facility,  only  one  receiver  is 
required  if  installed  in  the  combined 
studio  facility.  The  off-the-air  signal 
monitoring  assignment  of  each 
broadcast  station  is  specified  in  the 
State  EBS  Operational  Plan. 

***** 

(d)  *  *  * 

(1)  Appropriate  entries  must  be  made 
in  the  station  log,  indicating  reasons 
why  the  Weekly  Test  Transmissions 
were  not  received.  Weekly 
Transmissions  of  the  Test  Script,  even 
without  the  encoder,  must  be  conducted. 
***** 

12.  Section  73.933  is  amended  by 
revising  paragraphs  (b)(1)  and  (b)(2), 
adding  paragraph  (b](5)(i)(cO'  and 
revising  paragraph  (b)(12]  to  read  as 
follows: 

§  73.933    Emergency  Broadcast  System 
operation  during  a  National  Level 
emergency. 

***** 

(b)  *  •  * 

(1)  Monitor  the  radio  and  television 
networks,  and/or  the  participating  cable 
systems,  for  further  instructions  from  the 
network  control  point. 

(2)  Check  the  wire  services  (AP/UPI). 
Verify  the  authenticity  of  the  message 
with  the  current  EBS  Authenticator  List 
(Red  envelope). 


(5) 
(i)* 
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[d)  Participating  cable  networks  and 
systems. 


discretion  of  management,  proceed  as 
follows: 


(12}  Broadcast  stations  holding  an  EBS 
Authorization  are  specifically  exempt 
from  complying  with  S  $  73.62  and 
73.1560  (pertaining  to  maintenance  of 
operating  power]  while  operating  under 
this  subpart  of  the  rules.  , 

*****  I 

13.  Section  73.935  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§  73.935    Day-to-day  mnergandes  posing  a 
ttiraat  to  tiio  tafaty  of  Hfa  and  property; 
Stata  Laval  and  Oparational  (LocaO  Araa 
Laval  Emargancy  Action  Notificatioa 


(c)  Cable  networks  and  systems  may 
voluntarily  participate  in  the  EBS  in 
accordance  with  the  provisions  of  the 
State  EBS  Operational  Plan. 

14.  Section  73.936  is  amended  by 
revising  paragraphs  (d)  introductory  text 
and  (d)(3)  to  read  as  follows: 

§  73.936    Emargancy  Broadcast  System 
Operation  during  a  State  level  emergency. 

***** 

(d)  Immediately  upon  receipt  of  a 
State  level  Emergency  Action 
NotiHcation,  all  licensees  and  cable 
networks  and  systems  participating  may 
at  the  discretion  of  management, 
proceed  as  follows:  i 
***** 

(3)  All  licensees  and  cable  networks 
and  systems  participating  in  the  State 
level  EBS  shall  discontinue  normal 
programming  and  follow  the 
transmission  procedures  set  forth  in  the 
appropriate  EBS  Checklist  and  State 
EBS  Operational  Plan  (§  73.921)  under 
the  State  and  Local  Level  Instructions. 
Stations  which  provide  foreign  language 
progranuning  may  transmit  emergency 
announcements  in  the  foreign  language 
prior  to  broadcasting  such 
announcements  in  English.  TV  stations 
shall  display  an  appropriate  EBS  slide 
and  then  transmit  all  announcements 
visually  and  aurally  in  the  manner 
described  in  9  73.1250(h).  , 

*****  .1 

15.  Section  73.937  is  amended  by 
revising  paragraphs  (d)  introductory  text 
and  (d)(3)  to  read  as  follows: 

§  73.937    Emergency  Broadcast  System 
operation  during  an  Operational  (Loori) 
Area  Level  emergency. 

*****  I 

(d)  Immediately  upon  receipt  of  an 
Operational  (Local)  Area  Level 
Emergency  Action  Notification  message, 
all  licensees  and  cable  networks  and 
systems  participating  may,  at  the 


(3)  All  licensees  and  cable  networks 
and  systems  {iarticipating  in  the 
Operational  (Local)  Area  level  EBS  shall 
discontinue  normal  programming  and 
follow  the  transmission  procedures  set 
forth  in  the  State  and  Local  EBS 
Operational  Plan.  Stations  which 
provide  foreign  language  programming 
may  transmit  emergency 
announcements  in  the  foreign  language 
prior  to  broadcasting  such 
announcements  in  English.  TV  stations 
shall  display  an  appropriate  EBS  slide 
and  then  transmit  all  announcements 
visually  and  aurally  in  the  manner 
described  in  S  73.1250(h). 
***** 

16.  Section  73.942  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§73.942    Acceptability  of  EBS  Attention 
Signal  equipmeifit 

***** 

(b)  A  decoder  device  used  for  the 
detection  of  the  EBS  Attention  Signal 
shall  be  certified  following  the 
applicable  procedures  set  forth  in 
Subpart  J  of  Part  2  and  Subpart  B  of  Part 
15  of  the  Rules  and  Regulations.  This 
requirement  shall  also  apply  to  decoders 
which  are  part  of  a  broadcast  receiver. 
The  data  and  information  submitted 
shall  show  capability  of  the  equipment 
to  meet  the  requirements  of  S  73.941. 

17.  Section  73.961  is  amended  by 
revising  paragraph  (a)  and  the  heading 
of  paragraph  (b)  to  read  as  follows: 

§73.961    Tests  Of  the  Emergency 
Broadcast  System  procedures. 

(a)  Weekly  Emergency  Action 
NotiHcation  (EAN)  Network 
Transmissions.  Test  transmissions  of  the 
National  level  interconnection  facilities 
will  be  conducted  on  a  random  basis 
once  each  week.  The  tests  will  originate 
on  an  alternate  basis  from  one  of  two 
origination  points  over  a  dedicated 
government  network  to  the  control 
points  of  the  radio  and  television 
networks,  participating  cable  systems 
and  common  carriers,  the  wire  services, 
and  other  participating  organizations. 
These  tests  will  be  in  accordance  with 
the  procedures  set  forth  in  EBS  SOP-2 
which  is  furnished  to  the  non- 
government entities  concerned. 

(b)  Periodic  Wire  Service  Test 
Transmissions.  *  *  * 
***** 

1&  Section  73.962  is  amended  by 
revising  paragraphs  (a),  (c),  (d),  (e) 
introductory  text,  (e)(2),  (e)(3)  and  (e)(6) 
to  read  as  follows: 


§73.962    Cloeed  Circuit  Tests  Of  approved 
National  level  interconnecting  systems  and 
facWties  Of  ttw  Emergency  Broadcast 
Systam. 

(a)  Tests  of  approved  National  level 
interconnecting  systems  and  facilities  of 
non-government  entities  voluntarily 
participating  in  the  EBS  will  be 
conducted  on  a  random  or  scheduled 
basis  not  more  than  once  a  month  and 
not  less  than  once  every  three  months 
only  after  FCC  approval.  The  time  of  the 
test  will  be  selected  by  both  the  White 
House  and  participating  industry 
personnel  in  coordination  with  the  FCC. 
Unless  a  random  Closed  Circuit  Test  has 
been  selected,  the  FCC  will  notify  the 
networks,  wire  services  and 
participating  cable  systems  and  common 
carriers  of  the  selected  time  window, 
four  working  days  (holidays  excluded) 
prior  to  the  test. 

(c)  The  control  points  of  the  radio  and 
television  networks,  the  wire  services 
and  the  participating  cable  systems  and 
common  carriers  will  receive 
notiflcation  of  the  Closed  Circuit  Tests 
by  a  "Closed  Circuit  Test  Activation 
Message". 

(d)  The  National  level  EBS  will  be 
tested  on  a  closed  circuit  basis.  These 
test  broadcasts  will  originate  from  a 
point  selected  by  the  White  House  with 
program  feed  circuitry  connected  to  the 
Telephone  Company  Toll  Test  Center  at 
points  coordinated  for  each  test. 
Participating  common  carriers  will 
interconnect,  as  required,  the  facilities 
of  the  radio  networks  and  any  other 
participants  in  the  test.  The  telephone 
companies  are  not  authorized  to  add 
any  of  the  independent  stations 
participating  in  the  EBS  unless 
authorized  by  FCC  Authentication  will 
be  provided  to  the  Telephone  Company 
Toll  Test  Center  or  other  program  entry 
location  responsible  for  the  particular 
test  arrangements  to  be  used. 
Authentication  used  in  the  Closed 
Circuit  Test  Message  will  be  the  test 
words  printed  on  the  outside  of  the  EBS 
Authenticator  List — Red  Envelope. 

(e)  Closed  Circuit  Test  procedures  for 
radio  network  affiliates,  wire  service 
subs't^ribers,  and  if  participating, 
television  network  affiUates  and  cable 
systems  are  as  follows: 

(2)  Immediately  monitor  your  radio 
network  (and  if  participating,  your 
television  or  cable  system)  and  check 
your  wire  service  teletype  machine  for 
the  receipt  of  the  Closed  Circuit  Test 
Activation  Message.  Verify  authenticity 
using  the  test  words  printed  on  the 
outside  cover  of  the  current  issue  of  the 
EBS  Authenticator  List — Red  Envelope. 


(3)  Continue  to  monitor  your  radio 
network  (and  if  participating,  your 
television  network  or  cable  system)  for 
the  audio  talkup  and  the  Closed  Circuit 
Test  audio  program. 
*        *        *        *        * 

(6)  Following  the  closing  cue  as 
indicated  in  paragraph  (e)(5)  of  this 
section,  wire  service  subscribers  only 
will  receive  a  "Closed  Circuit  Test 
Termination  Message".  Record  the  time 
of  receipt  of  this  message  as  indicated  in 
paragraph  (e)(4)  of  this  section. 
***** 

[FR  Doc.  88-8391  Filed  4-28-88;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1160 

lEx  Parte  No.  55  (Suli-No.  68)] 

Revised  Procedures  for  Obtaining 
Copies  of  Motor  Carrier,  Water  Carrier, 
Property  Broker,  and  Household 
Goods  Freight  Forwarder  Applications 

agency:  Interstate  Commerce 

Conunission. 

action:  Final  rule. 

EFFECTIVE  date:  April  29, 1988. 
summary:  The  Commission  has  revised 
its  licensing  regulations  to  adopt  new 
procedures  by  which  interested  parties 
may  request  copies  of  applications.  The 
amended  rule  at  49  CFR  1160.13 
transfers  responsibility  for  providing 
copies  of  the  licensing  application 
package  from  applicant's  representative 
to  a  Commission-designated  contract 
agent.  Dynamic  Concepts,  Inc.,  upon 
written  request  and  payment  of  the 
required  fee  by  interested  persons.  This 
action  will  ensure  more  expeditious  and 
straightforward  processing  of  licensing 
applications. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Higgins  O'Malley,  (202)  275- 
7292  or,  Richard  B.  Felder.  (202)  275- 
7691.  [TDD  for  hearing  impaired:  (202) 
275-1721.) 
SUPPLEMENTARY  INFORMATION:  Under 

the  revised  rule  set  forth  below,  a 
Commission-designated  contracting 


agent — presently,  Dynamic  Concepts, 
Inc. — will  process  all  requests  for  copies 
of  applications  in  motor  carrier,  water 
carrier,  property  broker,  and  household 
goods  freight  forwarder  licensing 
proceedings.  By  channeling  requests  for 
application  materials  through  a  central 
information  service,  we  have  relieved 
applicants  of  any  administrative 
inconvenience  possibily  associated  with 
performing  such  functions  and  have 
provided  persons  generally  interested  in 
the  application  process  with  a  uniform, 
simplified  mechanism  for  obtaining  the 
materials  necessary  to  fully  evaluate 
licensing  requests.  The  $10  fee  for 
duplicating,  processing,  and  mailing 
application  copies  will  remain  constant 
under  this  new  procedure. 

Because  the  new  rule  represents  a 
technical  revision  to  Commission 
licensing  regulations,  formal  notice  and 
public  comment  procedures  are  not 
required  to  implement  this  change. 
Under  5  U.S.C.  553(b)(A).  interpretive 
rules,  general  policy  statements,  and 
rules  of  agency  organization,  procedure, 
or  practice  are  specifically  exempted 
from  the  notice  and  comment 
requirements  of  the  Administrative 
Procedure  Act.  The  revised  rule  adopted 
here  merely  simplifies  procedures  and 
establishes  a  unified  system  for 
obtaining  application  copies  without 
affecting  in  any  regard  the  ability  of 
interested  parties  to  access  such 
information.  Thus,  this  action  falls 
squarely  within  5  U.S.C.  553(b)(A). 

The  revised  rule  also  falls  within  the 
"good  cause"  exception  of  5  U.S.C. 
553(b)(B).  That  exception  provides  that 
notice  and  comment  procedures  are 
unnecessary  where,  as  here,  a  rule 
change  is  minor  and  technical  in  nature 
and,  ultimately,  has  no  impact  on  the 
public. 

Environmental  and  Energy 
Considerations 

The  revised  rule  will  not  affect 
significantly  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Regulatory  Flexibility  Analysis 

The  Commission  certifies  that  this 
rule  revision  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities.  To  the  extent 
that  the  amended  rule  relieves  small 
applicants  of  duplicating  and 
dissemination  burdens,  we  anticipate 
that  this  action  will  have  a  positive 
impact  on  such  entities.  Similarly,  we 
expect  that  the  application  process 
generally  will  be  enhanced  by  the 
creation  of  a  simple  information 
clearinghouse  for  interested  persons 
seeking  information  about  pending 
licensing  matters. 

List  of  Subjects  in  49  CFR  Part  1160 

Administrative  practice  and 
procedure.  Brokers,  Buses.  Freight 
forwarders.  Maritime  carriers,  Motor 
carriers. 

Decided:  April  21, 1988. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Andre,  Commissioners 
Sterrett,  Simmons,  and  Lambolcy. 
Noreta  R.  McGee, 
Secretary. 

Title  49  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  1160— HOW  TO  APPLY  FOR 
OPERATING  AUTHORITY 

1.  The  authority  citation  for  49  CFR 
Part  1160  continues  to  read: 

Authority:  49  U.S.C.  10101. 10305, 10321. 
10921. 10922, 10923, 10924,  and  11102:  S  U.S.C. 
553  and  559;  and  16  U.S.C.  1456. 

2.  Part  1160  is  amended  by  revising 
§  1160.13  to  read  as  follows: 

■  §  1 160.13    Furnishing  a  copy  of  the 
application  package  to  interested  persons. 

After  publication,  interested  persons 
may  request  a  copy  of  the  application. 
The  request  may  be  made  by  writing  to 
the  Commission-designated  contract 
agent:  Dynamic  Concepts,  Inc.,  Room 
2229,  Interstate  Commerce  Commission 
Building,  Washington.  DC  20423,  and 
must  be  accompanied  by  a  check  or 
money  order  for  $10.  payable  to 
Dynamic  Concepts.  Inc.,  or  may  be 
made  by  contacting  the  contract  agent  at 
(202)  289-4357  [TDD  for  hearing 
impaired:  (202)  275-1721]  and  arranging 
billing  as  acceptable  to  the  agent. 
[FR  Doc.  88-9515  Filed  4-28-88:  8:45  am] 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  o<  the 
proposed  issuance  of  njJes  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

SCFRPartSOO 

Employment  (General) 

agency:  Office  of  Personnel 

Management. 

ACTION:  Proposed  regtilations. 

suminary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  proposed 
regulations,  as  recently  permitted  by  an 
amendment  to  5  U.S.C.  3328,  to  delegate 
authority  previously  reserved  to  OPM  to 
executive  agencies  to  detennine 
whether  an  individual's  failure  to 
register  with  the  Selective  Service 
System  was  knowing  and  willful.  Under 
section  3328,  persons  who  are  required 
to  register  but  do  not,  are  ineligible  for 
appointment  to  Federal  executive 
agencies,  unless  they  can  prove  that 
failure  to  register  was  neither  knowing 
nor  willful.  As  authorized  by  section 
3328,  on  March  11, 1987,  OPM  pubUshed 
lat  52  FR  7399)  final  regulations  to  cany 
out  the  registration  requirement. 
DATES:  Comments  will  be  considered  if 
received  no  later  than  May  31, 1988. 
ADDRESS:  Send  or  deliver  written 
comments  to  Curtis  J.  Smith,  Associate 
Direcfort.  for  Career  Entry,  Office  of 
Personnel  Management,  Room  6F08, 
1900  E.  Street.  NW..  Washington,  DC 
20415. 

FOR  FURTHER  INFORMATION  CONTACT! 

Thomas  F.  O'Connor,  (202)  653-9407. 
SUPPlEMENTARY  INFORMATION:  Section 
1249  of  Pub.  L  100-180,  approved 
December  14, 1987,  amends^  section 
3328,  "Selective  Service  registration",  of 
title  5,  United  States  Code,  to  allow 
OPM  to  delegate  decision-making 
authority  to  agencies.  Section  3328 
provides  that  men  bom  in  1960  or  later 
who  are  required  to  but  did  not  register 
under  section  3  of  the  Military  Selective 
Service  Act  (50  U.S.C.  App.  453) 
generally  are  ineligible  for  appointment 
to  Federal  executive  agencies.  A  non- 
registrant  who  is  not  yet  26  years  of  age 
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may  correct  his  ineligibility  by 
registering.  After  a  non-registrant 
becomes  26  years  of  age  or  older,  he  can 
no  longer  register  to  correct  his  failure. 
In  the  latter  situation,  section  3328 
originally  authorized  OPM  alone  to 
determine  whether  failure  to  register 
was  knowing  and  willful.  Section  1249 
permits  OPM  to  delegate  the  authority  to 
make  those  determinations  to  the  hiring 
agencies. 

Section  300.702  is  revised  to  make 
clear  that  the  positions  to  which  these 
regulations  apply  are  those  in  Federal 
executive  agencies. 

E.0. 12291,  Federal  Regulatioiu 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  FlexUrility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulations  only  affect  ^ 
Federal  employees  and  job  applicants. 

List  of  Subjects  in  5  CFR  Part  300 

Administrative  practice  and 
procedure.  Government  employees. 

U.S.  OfHce  of  Personnel  Management 
Constance  Homer, 
Director. 

Accordingly,  OPM  proposes  to  amend 
5  CFR  Part  300  as  follows: 

PART  300-EMPLOYMENT^QENERAL) 

1.  The  authority  citation  for  Subptirt  G 
is  removed,  and  the  authority  for  Part 
300  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  sees.  552,  3301,  3302; 
EO.  10577,  3  CFR,  1954-1958  Comp.,  page  2ia 
Sees.  300.101  through  300.104  also  issued 
under  U.S.C.  sees.  n51, 7154:  E.0. 11478, 3 
CFR,  1966-1970  Comp.,  page  803.  Subpart  G 
also  issued  under  S  U.S.C.  3328. 

2.  In  S  300.701,  paragraph  (b)  is  revised  to 
read  as  follows: 

S  300.701    Statutory  nqiOnmML 

(b)  The  Office  of  Personnel  Management  in 
consultation  with  the  Director  of  the 
Selective  Service  System,  shall  prescribe 
regulations  to  carry  out  this  section.  Such 
regulations  shall  include  provisions 
prescribing  procedures  for  the  adjudication  of 
determinations  of  whether  a  failure  to 
register  was  knowing  and  willful.  Such 
procedures  may  provide  that  determinations 
of  eligibility  under  the  requirements  of  this 
section  shall  be  adjudicated  by  the  executive 


agency  making  the  appointment  for  which  the 
eligibility  is  determined.  Such  procedures 
shall  require  that  such  a  determination  may 
not  be  made  if  the  individual  concerned 
shows  by  a  preponderance  of  the  evidence 
that  the  failure  to  register  was  either  knowing 
or  willful. 

3.  Section  300.702  is  revised  to  read  as 
follows: 

9  300.702    Coverage. 

These  regulations  cover  appointments 
to  positions  in  Federal  executive 
agencies. 

4.  Section  300.704  is  amended  by 
revising  the  fourth  item  of  the  statement 
under  paragraph  (b)  to  read  as  follows: 

S  300.704    Constdaring  appNcanta  for 
appointmant 

•  •        *        •        • 

(b)  •  *  • 
Non-Registrants  Age  26  or  Over 

If  you  were  bom  in  1960  or  later,  are  28 
years  of  age  or  older,  and  were  required  to 
register  but  did  not  do  so,  you  can  no  longer 
register  under  Selective  Service  law. 
Accordingly,  you  are  not  eligible  for 
appointment  to  an  executive  agency  unless 
you  can  prove  that  your  failure  to  register 
was  neither  knowing  nor  willful.  You  may 
request  a  decision  by  returning  this  statement 
to  the  agency  that  was  considering  you  for 
employment  with  your  written  request  for  a 
determination  together  with  any  explanation 
and  documentation  you  wish  to  furnish  to 
prove  that  your  failure  to  register  was  neither 
knowing  nor  willful. 

•  •        •        *         * 

5.  Section  300.705  is  amended  by 
revising  paragraphs  (d)  (1)  through  (3) 
and  paragraph  (e)  to  read  as  follows: 

S30a705    AgancyaetiOfifollo«»lng 
atatamant 

•  •        •        •        • 

(d)  •  •  • 

(1)  Provide  written  notice  to  the 
individual  that,  in  accordance  with  5 
U.S.C.  3328,  he  is  ineligible  for 
appointment  unless  his  failure  to  register 
was  neither  knowing  nor  willfiil  and  that 
the  agency  will  decide  whether  this 
failure  to  register  was  knowing  and 
willful  if  he  submits  a  written  request 
for  such  decision  and  an  explanation  of 
his  failure  to  register. 

(2)  Submit  the  individual's 
application,  the  statement  described  in 
8  300.704(b),  a  copy  of  the  written 
notice,  his  request  for  a  decision  and 
explanation  of  his  failure  to  register,  and 
any  other  papers  pertinent  to  Us 
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registration  status  for  determination  to 
the  official  or  employee  the  agency  has 
designated  to  make  determinations. 

(3)  An  agency  is  not  required  to  keep 
a  vacancy  open  for  an  indidividual  who 
seeks  a  determination. 

(e)  Individuals  described  in  paragraph 
(c)  of  this  section  who  do  not  submit  a 
statement  of  registration  or  exemption 
are  not  eligible  for  employment 
consideration.  Individuals  described  in 
paragraph  (d)  of  this  section  are  not 
eligible  for  employment  consideration 
unless  the  agency  finds  that  failure  to 
register  was  neither  knowing  nor  willful. 
Agencies  are  not  required  to  follow  the 
objections-to-eligibles  procedures 
described  in  §  332.406  of  this  chapter 
concerning  such  individuals  who  were 
certified  or  otherwise  referred  by  an 
OPM  examiiung  o^ice  or  other  office 
delegated  examining  authority  by  OPM. 
Instead,  an  agency  will  provide,  for 
information  as  part  of  its  certification 
report  to  that  office,  a  copy  of  its  written 
notice  to  the  individual. 

6.  Section  300.706  is  revised  to  read  as 
follows: 

(300.706    AdJiKflcatlon. 

(a)  The  official  or  employee 
designated  by  the  employing  agency  will 
determine  whether  failure  to  register 
was  knowing  and  willful  when  an 
individual  has  requested  a  decision  and 
presented  a  written  explanation,  as 
described  in  §  300.705  of  this  part.  The 
designated  official  or  employee  will 
make  the  determination  based  on  the 
written  explanation  provided  by  the 
individual  and  any  guidance  the  Office 
of  Personnel  Management  (OPM)  and 
the  Selective  Service  System  may 
provide.  The  burden  of  proof  will  be  on 
the  individual  to  show  by  a 
preponderance  of  the  evidence  that 
failure  to  register  was  neither  knowing 
rior  willful. 

(b)  An  agency  may  consult  with  OPM 
in  making  determinations,  and  is 
encouraged  to  consult  with  the  Selective 
Service  System.  An  agency  may  make  a 
favorable  determination  without 
consultation  when  an  individual  shows 
He  was  honorably  discharged  following 
active  service  in  the  armed  forces  or  has 
an  obvious  physical  handicap 
precluding  active  service. 

(c)  The  employing  agency  will  notify 
the  individual  in  writing  of  the 
determination.  The  determination  is 
final  unless  reconsidered  by  the  Director 
of  OPM  or  his  or  her  designee.  There  is 
no  further  right  to  admii^strative  review. 

(d)  The  Director  of  OPM  or  his  or  her 
designee  may  reopen  and  reconsider  a 
detemdnation. 

(e)  A  subsequent  employing  agency 
ahall  accept  the  determination  of  the 


initial  employing  agency,  unless  it  can 
demonstrate  to  OPM  that  a  different 
determination  is  clearly  appropriate. 

7.  Section  300.707  is  revised  to  read  as 
follows: 

S  300.707    Tarminatlon  of  amptoymant 

A  covered  individual  who  is  serving 
under  an  appointment  made  on  or  after 
November  8, 1985,  and  who  is  not 
exempt  from  registration,  will  be 
terminated  by  his  agency  under  the 
authority  of  the  statute  and  these 
regulations  if  he  has  not  registered  as 
required,  unless  he  registers  or  unless,  if 
no  longer  eligible  to  register,  the  agency 
determines  in  response  to  his 
explanation  that  his  failure  to  register 
was  neither  knowing  now  willful. 

(FR  Doc.  88-9581  Piled  4-28-88;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  987 

Domestic  Dates  Produced  or  Packed 
In  Riverside  County,  CA;  Proposed 
increase  in  Expenses  for  1987-88 
Hscal  Period 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Proposed  rule. 

summary:  This  proposed  rule  would 
authorize  an  increase  in  expenditures 
for  the  California  Date  Administrative 
Committee  established  under  Marketing 
Order  987  for  the  1987-88  fiscal  year. 
The  expenses  would  be  increased  from 
$386,267  to  $411,267.  The  increase  is 
needed  to  cover  the  salary  and  travel 
expenses  of  an  executive  director  the 
committee  plans  to  hire  to  manage  its 
market  promotion  program. 
DARES:  Comments  must  be  received  by 
May  9. 1988. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456,  Room  2085-S.  Washington, 
DC  20090-6456.  Comments  should 
reference  the  date  and  page  number  of 
this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT 
George  Kelhart,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS.  USDA,  P.O. 
Box  96456,  Room  2525-S,  Washington, 
DC  20090-6456:  telephone  202-475-3919. 


SUPPLEMENTARY  INFORMATION:  This  rule 
is  proposed  under  Marketing  Order  No. 
987  [7  CFR  Part  987]  regulating  the 
handling  of  domestic  dates  produced  or 
packed  in  Riverside  County.  California. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  [7  U.S.C.  601-674], 
hereinafter  referred  to  as  the  "Act". 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  wrill  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  ovsm  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  appoximately  26  handlers  of 
California  dates  under  this  marketing 
order,  and  approximately  135  date 
producers  in  California.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.2]  as  those 
having  aimual  gross  revenues  for  the 
last  three  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  the  handlers  and  producers 
may  be  classified  as  small  entities. 

A  final  rule  establishing  expenses  in 
the  amount  of  $386,267  for  the  California 
Date  Administrative  Committee  for  the 
fiscal  year  period  ending  September  30, 
1988,  was  published  in  the  Federal 
Register  on  January  7, 1988  [53  FR  402]. 
That  action  also  fixed  the  assessment 
rate  to  be  levied  on  date  handlers  during 
the  1987-88  fiscal  period.  At  a  meeting 
held  on  April  6, 1988,  the  California  Date 
Administrative  Committee  voted 
unanimously  to  increase  its  budget  of 
expenses  from  $386,267  to  $411,287. 

The  proposed  increase  is  needed  to 
cover  tiie  hiring,  salary,  and  travel 
expenses  of  an  executive  director  who 
will  manage  the  California  Date 
Administrative  Committee's  market 
promotion  program.  This  person  would 
direct  the  advertising  agency,  manage 
the  promotion  program,  and  make  calls 
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on  the  trade  to  stimulate  buyer  interest 
in  package  and  product  quality  dates. 

No  change  in  the  assessment  rate  was 
recommended  by  the  committee. 
Adequate  funds  are  available  to  cover 
any  proposed  increase  in  expenses  for 
the  California  Date  Administrative 
Committee  that  may  result  from  this 
action. 

Therefore,  the  Administrator  of  AMS 
has  determined  that  this  action  would 
not  have  a  signiHcant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of 
less  than  30  days  is  appropriate  because 
the  budget  increase  approval  needs  to 
be  expedited.  Prompt  approval  is 
needed  because  the  committee  needs  to 
have  authority  to  cover  the  additional 
expenses  associated  with  hiring 
someone  to  manage  its  market 
promotion  program,  and  it  wants  to  hire 
this  person  as  soon  as  possible. 

List  of  Subjects  in  7  CFR  Part  987 

Marketing  agreement  and  order, 
dates,  California. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  S  987.332 
be  amended  as  follows: 

PART  987— OOMESnC  DATES 
PRODUCED  OR  PACKED  IN 
RIVERSIDE  COUNTY,  CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  987  continues  to  read  as  follows: 

Autfaority:  Sees.  1-19. 48  StaL  31.  as 
amended:  7  U.S.C  601-674. 

Note:  This  section  will  not  be  published  in 
the  Code  of  Federal  Regulations. 

9M7.332    [AnMiMtod] 

2.  Section  987.332  is  amended  by 
changing  "$386,287"  to  "$411,287". 

Dated:  April  25, 1988. 
RobeH  C  Keaney, 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
[FR  Doc.  86-9530  Filed  4-28-88;  8:45  amj 
anxMO  cooc  34io-<»-m) 


7  CFR  Part  1007 

Milk  in  ttM  Georgia  Marketing  Area; 
Termination  of  Proceeding  on 
Propoeed  Suspension  of  Certain 
Provisions  of  ttte  Order 


agency:  Agricultural  Mariceting  Service, 
USDA. 

ACTION:  Termination  of  proceeding  on 
proposed  suspension  of  rules. 

summary:  This  action  terminates  the 
proceeding  that  was  intitated  to 


consider  a  proposal  to  suspend  for  the 
months  of  March-August  1988  the  base 
and  excess  plan  for  paying  producers  for 
their  milk  under  the  Georgia  milk  order. 
The  suspension  was  requested  by 
Southern  Milk  Sales.  Inc..  a  cooperative 
association  that  represents  producers 
who  deliver  milk  to  handlers  regulated 
by  this  marketing  order. 

An  evaluation  of  data,  views, 
arguments,  and  other  pertinent 
information  available  leads  to  the 
conclusion  that  no  further  action  should 
be  taken  on  the  request,  and  the 
proceeding  is  hereby  terminated. 
FOR  FURTHER  INFORMATION  CONTACR 
Robert  F.  Groene,  Marketing  Specialist, 
USDA/AMS/Dairy  Division.  Order 
Formulation  Branch,  Room  2968,  South 
Building,  P.O.  Box  96456,  Washington. 
DC  20090-6456  (202)  447-2089. 
SUPPLEMENTARY  INFORMATION:  Prior 

document  in  this  proceeding: 

Notice  of  Proposed  Suspension:  Issued 
March  18, 1988;  published  March  24. 
1988  (53  FR  9635). 

This  termination  of  proceeding  is 
issued  pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-874). 
This  proceeding  was  initiated  by  a 
notice  of  rulemaking  published  in  the 
Federal  Register  on  March  24, 1988  (53 
FR  9635)  concerning  a  proposed 
suspension  of  certain  provisions  of  the 
order  regulating  the  handling  of  milk  in 
the  aforesaid  marketing  area.  Interested 
parties  were  invited  to  comment  on  the 
proposal  in  writing  by  March  31, 1988. 
The  proposal  would  have  suspended  for 
the  months  of  March-August  1988  the 
base  and  excess  plan  for  paying 
producers  for  their  milk. 

Statement  of  Consideration 

Suspension  of  the  base-excess  plan 
for  paying  producers  for  their  milk  for 
the  months  of  March-August  under  the 
Georgia  milk  order  was  requested  by 
Southern  Milk  Sales,  Inc.  The 
cooperative  indicated  that  continuation 
of  the  base-excess  plan  would  impose  a 
severe  hardship  on  its  dairy  farmer 
members. 

In  response  to  proponent 
cooperative's  request,  the  Department 
invited  other  interested  parties  to 
comment  on  the  proposed  suspension  of 
the  base-excess  plan.  Views  in  support 
of  the  proposed  suspension  were 
received  from  Piedmont  Milk  Sales,  Inc., 
and  three  individual  dairy  farmers. 

Views  in  opposition  to  the  proposed 
suspension  were  received  from 
Dairymen,  Inc.,  a  cooperative 
representing  in  excess  of  one-third  of 
the  producers  supplying  the  fluid  milk 
needs  of  handlers  regulated  by  the 


Georgia  order.  Other  cooperative 
associations  opposed  to  iha  suspension 
were  Associated  Dairy  Farmers,  Inc. 
Coble  Dairy  Products  Cooperative.  Inc., 
and  National  Farmers  Organization.  In 
addition,  ten  dairy  farmers  submitted 
comments  in  opposition  to  the  proposed 
base  plan  suspension.  Also,  an  attorney 
for  an  estate  opposed  the  suspension  on 
the  basis  that  the  milk  base  for  such 
estate  was  sold  at  a  recent  farm  sale  for 
an  amount  in  excess  of  $20,000 
contingent  upon  the  base-excess  plan 
remaining  in  effect. 

Views  in  opposition  were  also 
received  from  seven  handlers  who 
operate  milk  processing  plants  in  the 
southeastern  United  States.  The 
handlers  involved  are  Pet  Dairy,  Kinnett 
Dairies,  ICraft,  Barber  Dairies.  Dairy 
Fresh  Corporation,  Malone  &  Hyde  and 
Baker  and  Sons  Dairy. 

The  comments  received  by  the 
Department  from  individual  producers 
and  cooperative  associations  on  behalf 
of  their  member  producers  expressed 
the  views  of  more  than  70  percent  of  the 
dairy  farmers  supplying  the  Georgia 
market.  Dairy  farmers  opposed  to  the 
proposed  suspension  outnumber  those 
in  favor  of  the  proposed  suspension  by  a 
margin  of  two  to  one. 

In  view  of  the  extensive  opposition  to 
the  proposed  suspension,  it  is  concluded 
that  the  suspension  order  should  not  be 
issued.  Accordingly,  the  proceeding  to 
suspend  the  base  and  excess  plan  for 
paying  producers  for  their  milk  should 
be  and  ig.  hereby  terminated. 

List  of  Subjects  in  7  CFR  Part  1007 

Milk  marketing  orders.  Milk.  Dairy 
products. 

The  authority  citation  for  7  CFR  Part 
1007  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

Signed  at  Washington,  DC  on  April  25, 
1988. 
].  Patrick  Boyls. 

Administrator,  Agricultural  Marketing 

Service. 

[FR  Doc.  88-9527  Filed  4-28-88;  8:45  am] 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Parts  614. 615,  and  618 

Loan  Policies  and  Operationa;  Funding 
and  Fiacal  Affairs,  Loan  PoOdes  and 
Operations,  and  Funding  Operationa; 
General  Provlsiona;  PuiMc  Hearings 

agency:  Farm  Credit  Administration. 


ACTION:  Hearings  on  proposed 
regulations. 
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summary:  The  Farm  Credit 
Administration  (FCA)  announces 
forthcoming  public  hearings  on  proposed 
regulations  governing  borrower  rights 
and  establishing  minimum  permanent 
capital  standards  for  Farm  Credit 
System  (System)  institiitions.  The 
regulations  will  be  published  as 
proposed  regulations  in  the  Federal 
Register  in  eariy  May,  as  will  a  final 
announcement  of  these  hearings.  The 
FCA  Board  has  decided  to  hold  public 
hearings  because  of  the  continuing 
interest  expressed  to  the  FCA  by  those 
impacted  by  the  regulations. 
DATES:  The  public  hearings  on  borrower 
rights  will  be  held  beginning  at  10:00 
a.m.  on  June  8, 1988.  at  Uie  offices  of  the 
Farm  Credit  Administration  in  McLean, 
Virginia.  The  pubhc  hearing  on 
minimum  permanent  capital  standards 
will  be  held  beginning  at  10:00  a.m.  on 
June  9, 1988,  at  tiie  offices  of  the  Farm 
Credit  Administration  in  McLean, 
Virginia. 

ADDRESS:  Submit  requests  to  appear  and 
present  testimony  for  the  public  hearing 
in  writing  (in  triplicate)  to  David  A.  Hill 
Secretary,  Farm  Credit  Administration 
Board,  Farm  Credit  Administration, 
McLean,  VA  22102-5090. 
FOR  FURTHER  INFORMATION  CONTACT 

David  A.  Hill,  Secretary  to  the  Farm 
Credit  Administration  Board,  Farm 
Credit  Administration,  1501  Farm  Credit 
Drive,  McLean.  Virginia  22102-5090, 
(703)  883-4003,  TDD  (703)  883-4444. 
SUPPLEMENTARY  INFORMATION:  A  pubUc 
hearing  will  be  held  at  the  FCA  offices 
in  McLean,  Virginia  commencing  at 
10:00  a.m.  on  June  8, 1988  concerning 
proposed  regulations  implementing  the 
provisions  of  the  Agricultural  Credit  Act 
of  1987  concerning  new  borrower  rights. 

A  public  hearing  will  be  held  at  the 
FCA  offices  in  McLean,  Virginia 
commencing  at  10:00  a.m.  on  June  9. 1988 
concerning  proposed  regulations 
establishing  a  minimum  permanent 
capital  standard  for  System  institutions. 

A  person  who  wishes  to  present 
testimony  at  a  session  of  either  or  both 
hearings  must  request  that  their  name  be 
placed  on  the  calendar  by  June  1, 1988. 
Requests  will  be  honored  in  the  order 
received.  The  request  should  state  the 
name,  address  and  telephone  number  of 
the  person  wishing  to  testify  and  the 
general  nature  of  the  testimony  which 
they  will  ofier. 

Formal  presentation  vrill  be  restricted 
to  5  minutes  per  person.  In  order  to 
facilitate  discussion  on  the  record, 
witnesses  must  submit  a  detailed  or 
summary  statement  of  the  text  of  their 


comments  prior  to  the  hearing. 
Submission  deadline  for  statements  or 
detailed  summaries  is  also  Jime  1. 
Persons  will  be  notified  by  the  FCA  of 
acceptance  of  their  request  All 
documents  and  testimony  received  by 
the  FCA  as  part  of  the  public  hearing 
process  will  be  made  part  of  the  public 
record  and  will  be  available  for  public 
inspection  at  the  PCA's  offices  in 
McLean,  Virginia. 

The  FCA  notes  that  the  hearing  is  to 
solicit  the  views  of  interested  parties 
concerning  the  content  of  the  regulations 
and  their  application  to  System 
Institutions.  The  FCA  will  not  accept 
testimony  or  written  statements  in 
connection  with  the  hearing  which  are 
not  confined  to  this  subject. 

Date:  April  25. 1988. 
David  A.  Hill. 

Secretary,  Farm  Credit  Administration  Board 
(FR  Doc.  88-9508  Filed  4-28-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  88-NM-19-AD] 

Airworthiness  Directives;  Aerospatiale 
Model  ATR-42  Series  Airplanes 

agency:  Federal  Aviation 
Adminish-ation  (FAA),  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM).    

summary:  This  notice  proposes  to  revise 
an  existing  airworthiness  directive  (AD), 
applicable  to  Aerospatiale  Model  ATR- 
42  series  airplanes,  which  currently 
requires  isolation  of  the  Number  1 
(Captain's  side)  Attitude  and  Heading 
Reference  System  (AHRS)  from  the 
avionics  standard  communications  bus 
(ASCB).  That  AD  was  prompted  by 
reports  of  dual,  simultaneous  and 
unannunciated  failures  of  the  ATR-42's 
primary  atiitude  and  heading  displays. 
This  condition,  if  not  corrected,  could 
result  in  the  simultaneous  presentation, 
without  failure  flags,  of  incorrect 
attitude  and  heading  information  on 
both  pilots*  primary  displays.  TTiis 
revision  would  provide  terminating 
action  for  the  requirements  of  the 
existing  AD  by  replacing  the  inservice 
AHRS  witii  a  modified  AHRS,  and 
reconnecting  Number  1  AHRS  to  the 
ASCB  bus. 

DATES:  Comments  must  be  received  no 
later  than  June  21, 1988. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 


Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Atbi:  ANM-103),  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
19-AD.  17900  Pacific  Highway  Soutii,  C- 
68966.  Seanle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Aerospatiale,  316  Route 
de  Bayonne,  31080  Toulouse,  Cedex  03, 
France.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattie,  Washington,  or  Seattle 
Aircraft  Certification  Office,  9010  East 
Marginal  Way  South.  Seattie. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Armella  Donnelly.  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
1967.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
Soutii.  C-68966.  Seattie.  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communicatons  should 
identify  the  regulatory  docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  receive  on  or  before  the 
closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attii:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM— AD,  17900  Pacific  Highway 
South.  C-68966.  Seattle,  Washington 
98168. 

Discussion 

On  May  15. 1987.  FAA  issued  Ad  87- 
11-08.  Amendment  39-5628  (52  FR  19305; 
May  22. 1987),  to  require  isolation  of  the 
Number  1  (Captain  side)  Attitiide  and 
Heading  Reference  System  (AHRS)  from 
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the  System  Avionics  Standard 
Communications  Bus  (ASCB).         i 
Additionally,  the  autopilot  is  required  to 
be  disconnected  at  or  above  200  feet 
above  ground  level  (AGL),  and  approach 
operations  are  limited  to  Category  I  or 
higher  weather  minima.  That 
amendment  was  prompted  by  two  j 
reports  of  dual,  simultaneous,  and  | 
unannunciated  failures  of  the  ATR-42'8 
primary  and  heading  displays.  This 
condition,  if  not  corrected,  can  result  in 
the  simultaneous  presentation,  without 
failure  flags,  of  incorrect  attitude  and 
heading  information  on  both  pilots' 
primary  displays.  The  display 
effectively  "freezes"  (no  response,  or 
intermittent  and  inaccurate  response,  to 
airplane  maneuvers)  to  the  display 
present  at  the  time  of  failure. 

Since  issuance  of  that  AD, 
Aerospatiale  has  issued  Service  bulletin 
ATR42-34-0018.  Revision  1.  dated 
September  22. 1987,  which  describes 
replacement  of  the  existing  AHRS  with 
a  modified  AHRS,  which  will  eliminate 
limitations  imposed  on  the  operation  of 
the  AHRS  and  will  allow  reconnection 
of  AHRS  1  to  the  ASCB  bus.  This  service 
bulletin  supersedes  ATR42-34A0016. 
dated  March  23. 1987,  which  was 
reflected  in  the  existing  AD.  The  DGAC 
has  classified  this  service  bulletin  as 
mandatory. 

This  airplane  model  is  manufactured 
in  France  and  type  certified  in  the 
United  States  under  the  provisions  of 
S  21.29  of  the  Federal  Aviation 
Regulations  and  applicable  bilateral 
airworthiness  agreement. 

This  action  proposes  to  revise  AD  87- 
11-08  to  provide  terminating  action  for 
isolating  the  pilots'  AHRS  (AHRS 
Number  1)  from  the  System  Avionics 
Standard  Bus  (ASCB),  by  modifying  the 
AHRS  and  rewiring  the  AHRSl  to  ASCB 
bus,  in  accordance  with  the  service 
bulletin  previously  mentioned. 

In  addition,  the  AD  would  be  revised 
to  clarify  the  compliance  time  for  the 
required  Airplane  Flight  Manual  (AFM) 
revision. 

Should  an  operator  choose  to  install 
the  optional  modification,  it  would  take 
approximately  5  manhours  per  airplane 
to  accomplish,  and  the  average  labor 
cost  would  be  $40  per  manhour.  Based 
on  these  figures,  the  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$200  per  airplane. 

The  regualtions  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statue  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 


federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessement. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  of  the 
minimal  cost  of  compliance  per  airplane 
($200).  A  copy  of  a  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    [AiiMfMtod] 

2.  By  revising  AD  87-11-08. 
Amendment  39-5628  (52  FR  19305;  May 
22. 1987).  as  follows: 

Aerospatiale:  Applies  to  Model  ATR-42  series 
airplanes,  certificated  in  any  category, 
unless  the  equivalent  of  Production 
Modification  1397  was  installed  prior  to 
delivery.  Compliance  is  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  simultaneous  loss  of  both  pilots' 
primary  attitude  and  heading  information 
generated  by  Attitude  and  Heading  Reference 
Systems  (AHRS).  accomplish  the  following: 
A.  Within  15  days  after  June  8. 1987  (the 
effective  date  of  Amendement  39-5628,  AD 
87-11-08).  accomplish  the  following: 

1.  Isolate  the  pilots'  AHRS  Number  1)  from 
the  System  Avionics  Standard 
Communications  Bus  (ASCB)  in  accordance 
with  Aerospatiale  Service  Bulletin  ATR-42- 
34A-0Oie.  dated  March  23, 1987,  and  ensure 
that  Electronic  Flight  Instrument  System 
(EFIS)  Symbol  Generators  having  part 
number  700544-411,  Mod-  level  U  or 
subsequent,  have  been  installed. 

2.  Insert  the  following  into  the  Airplane 
Flight  Manual  (AFM)  Limitations  Section  2. 
This  can  be  accomplished  by  inserting  a  copy 


of  this  AD  into  the  AFM  and  into  the  Flight 
Crew  Operations  Manual  (FCOM),  if  used. 

a.  "Disconnect  autopilot  at  or  above  200 
feet  above  ground  level  (AGL)." 

b.  "Approach  operations  are  limited  to 
Category  I  or  higher  weather  minima." 

B.  Replacement  of  the  Attitude  and 
Heading  Reference  Systems  (AHRS)  with  a 
modified  AHRS,  and  connection  of  four  (4) 
wires  between  terminal  blade  67Vn  and 
connector  IFPI-AA.  in  accordance  with 
Aerospatiale  Service  Bulletin  AIR  42-340018. 
Revision  1,  dated  September  22. 1987. 
constitutes  terminating  action  for  the 
requirements  of  paragraph  A.,  above.' 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  ^ 
Standardization  Branch,  ANM-113.  AFF, 
Northwest  Mountain  Region. 

D.  Special  flight  permits  may  l>e  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modification  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Aerospatiale,  316  Route  de  ■ 
Bayonne,  31060  Toulouse,  Cedex  03. 
France.  These  documents  may  be 
examined  at  the  AFF.  Northwest 
Mountain  Region.  17900  PaciBc  Highway 
South.  Seattie.  Washington,  or  at  the 
Seattie  Aircraft  Certification  Office. 
9010  East  Marginal  Way  South.  Seattle. 
Washington. 

Issued  in  Seattle.  Washington,  on  April  19, 
1988. 
Frederick  M.  Isaac, 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc.  88-9483  Filed  4-28-88;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  M-NM-27-AD] 

Airworthinest  DiractivM;  Boeing 
Model  737  Series  Airplanes 

AQENCY:  Federal  Aviation 
Administi-ation  (FAA).  DOT. 

action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  revise 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737 
series  airplanes,  which  currently 
requires  operational  testing  of  fuel  boost 
pump  bypass  valves.  This  action  would 
allow  for  termination  of  operational 
testing  of  boost  pump  bypass  valves, 
when  a  certain  fuel  system  modification 
is  installed. 


DATES:  Comments  must  be  received  no 
later  than  June  21, 1988. 

addresses:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Office  of  the  Regional 
Cotuisel  (Attn:  ANM-103).  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
27-AD,  17900  Pacific  Highway  South.  C- 
68966.  Seattie.  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  the  Boeing  Commercial 
Airplane  Company.  P.O.  Box  3707. 
Seattie.  Washington  98124.  This 
information  may  be  examined  at  the 
FAA.  Nortiiwest  Mountain  Region.  17900 
Pacific  Highway  Soutii.  SeatUe. 
Washington,  or  Seattie  Aircraft 
Certification  Office.  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South.  SeatUe.  Washington. 

FOR  FURTHER  INFORMATION  CONTACR 

Mr.  Stephen  S.  Bray.  Propulsion  Branch. 
ANM-1405;  telephone  (206)  431-1969. 
Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-68966.  Seattle.  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Cornmuiucations 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  Ail 
comments  submitted  will  \^e  available, 
both  before  and  after  the  closing  date 
for  comments,  In  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region.  Office  of 
die  Regional  Counsel  (Attn:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-27-AD.  17900  Pacific 
Highway  South.  C-68966.  Seattle. 
Washington  98168. 
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Discussion 

On  December  23. 1987.  the  FAA 
issued  AD  88-01-06.  Amendment  3&- 
5823  (53  FR  008;  January  4. 1988).  which 
requires  operational  testing  of  Kiel  boost 
pump  bypass  valves  on  Boeing  Model 
737  series  airplanes  to  prevent  the 
accumulation  of  water  in  the  bypass 
valves,  which  could  freeze  and  cause 
engine  fuel  starvation  if  power  to  the 
pump  is  lost 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  737-28A1072. 
Revision  2,  dated  February  18, 1988. 
which  describes  procedures  to  replace 
the  two  existing  fuel  boost  bypass 
valves  with  new  improved  valves,  and 
install  a  revised  tubing  system.  The  FAA 
has  determined  that  installation  of  this 
modification  terminates  the  need  to 
repetitively  test  the  bypass  valves,  and 
is  proposing  to  revise  AD  88-01-06  to 
provide  operators  with  the  option  of 
installing  the  modification  in  order  to 
terminate  the  required  repetitive 
operational  tests. 

The  FAA  also  proposes  to  revise  the 
existing  AD  (new  paragraph  C.)  to 
require  the  concurrence  of  an  FAA 
Principal  Maintenance  Inspector  in 
requests  by  operators  for  use  of 
alternate  means  of  compliance.  The 
FAA  has  determined  that  this  proposed 
change  would  not  increase  the  economic 
burden  on  any  operator,  nor  would  it 
increase  the  scope  of  the  AD. 

It  is  estimated  that  it  would  take 
approximately  3  manhours  per  airplane 
to  accomplish  the  modification,  and  that 
the  average  labor  cost  would  be  $40  per 
manhour.  Based  on  these  figures,  the 
cost  for  U.S.  operators,  should  they 
choose  to  incorporate  the  modification, 
is  estimated  to  be  $120  per  airplane. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federahsm  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procediues  (44 
FR  11034;  February  28. 1979):  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact 


positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any.  Model  737  airplanes  are  operated 
by  small  entities.  A  copy  of  a  ctaft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Administration  proposes  to 
amend  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  revising  AD  88-01-06. 
Amendment  39-5823  (53  FR  008;  January 
4. 1988).  by  redesignating  paragraph  B. 
as  C.  and  adding  a  new  paragraph  B..  as 
follows: 

Boeing:  Applies  to  Model  737  series  airplanes 
listed  in  Boeing  Alert  Service  Bulletin 
737-28A1072.  dated  August  27, 1987, 
certified  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  prevent  engine  flame  out  due  to  boost 

pump  bypass  valve  freezing,  accomplish  the 

following: 

A.  Prior  to  accumulation  of  150  flight  hours 
after  January  27, 1988  (Ae  effective  date  of 
Amendment  39-5823,  AD  88-01-06).  and 
thereafter  at  intervals  not  to  exceed  300  flight 
hours,  perform  an  operational  test  of  the 
bypass  valves  in  accordance  with  Boeing 
Alert  Service  Bulletin  737-28A1072,  dated 
August  27, 1987,  or  later  FAA-approved 
revisions. 

B.  The  operational  tests  required  by 
paragraph  A.,  above,  may  be  terminated 
when  the  fuel  system  modifications  detailed 
in  Boeing  Service  Bulletin  737-28A1072. 
Revision  2,  dated  February  18, 1988,  or  later 
FAA-approved  revisions,  are  installed. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety  and 
which  has  concurrence  of  an  FAA  Principal 
Maintenance  Inspector,  may  be  used  when 
approved  by  the  Manager,  Seattle  Aircraft 
Certification  Office,  FAA,  Northwesl 
Mountain  Region. 

AD  persons  effected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Boeing  Commercial 
Airplane  Company.  P.O.  Box  3707, 
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Seattle.  Washington  98124.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

Issued  in  Seattle,  Washingtoa  on  April  19, 
198& 
Frederick  M.  Isaac 

Acting  Director.  Northwest  Mountain  Region. 
[FR  Doc.  88-9484  Filed  4-28-88:  8:45  am] 

BHXINQ  COOe  MIO-IS-H 


14  CFR  Part  39 

(Docket  No.  87-NM-01-AO1 

Airworthiness  Directives;  Boeing 
Model  737-200  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Supplemental  Notice  of 
Proposed  Rulemaking  (NPRM); 
reopening  of  comment  period. 

summary:  This  notice  proposes  to 
amend  an  earlier  proposed 
airwortliihess  directive  (AD),  applicable 
to  certain  Boeing  Model  737  series 
airplanes,  which  would  have  required 
replacement  or  modification  of  the 
autopilot  flight  control  computers  (FCC) 
and  autopilot  and  mode  control  panel 
(MCP).  This  proposal  would  revise  the 
replacement  parts  and  modification 
specified  in  the  earlier  proposal.  This 
action  is  necessary  because  of  reports 
that  airplanes  already  modifled  in 
accordance  with  the  proposed         I 
requirements  are  still  subject  to       i 
occurrences  of  non-selected  changes  in 
Altitude  (ALT).  Indicated  Airspeed/ 
Mach  (lAS/MACH),  and/or  Vertical 
Speed  (V/S)  display  window  values  on 
the  autopilot  mode  control  panel.  This 
condition,  if  not  corrected,  could  result 
in  the  airplane  flying  at  an  unassigned 
altitude. 

DATES:  Comments  must  be  received  no 
later  than  June  B,  198& 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel,  (ATTN:  ANM-103).  Attention: 
Airworthiness  Rules  Docket  No.  87-NM- 
01-AD,  17900  Pacific  Highway  South,  C- 
t)8966,  Seattle,  Washington  98168.  The 
applicable  service  information  may, be 
obtained  from  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707,  1 
Seattle,  Washington  98124;  and       | 
Honeywell  Incorporated,  Sjjerry 
Commercial  FUght  Systems  Group,  P.O. 
Box  21111,  Phoenix,  Arizona  85036,  Attn: 


Customer  Services,  Air  Transport 
Systems  Division.  This  information  may 
be  examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle.  Washington,  or  the 
Seattle  Aircraft  CertiRcation  Office, 
9010  East  Marginal  Way  South,  Seattle. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Alvin  Habbestad,  Systems  and 
Equipment  Branch,  ANM-130S,  Seattle 
Aircraft  CertiHcation  Office;  telephone 
(206)  431-1942.  Mailing  address:  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  C-68966,  Seattle, 
Washington  98168. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contract  concerned  with  the  substance 
of  this  proposal  will  be  filed  in  the  Rules 
Docket 

AvailabiUty  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel,  (Attn:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  87-NM-Ol-AD,  17900  Pacific 
Highway  South.  C-68966.  Seattle, 
Washington  98168. 

Discussion 

A  proposal  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  to  include 
an  airworthiness  directive  which 
requires  replacement  or  modification  of 
the  FCC  and  MCP  on  Boeing  Model  737- 
200  series  airplanes,  was  published  as  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
in  the  Federal  Register  on  February  19, 
1987  (52  FR  5140). 

Subsequent  to  the  issuance  of  the 
NPRM.  a  foreign  operator  reported  to 
the  Boeing  Company  that  it  has  already 
incorporated  the  proposed  modification 
on  its  airplanes,  but  discovered  that  the 


modification  did  not  prove  to  resolve  the 
problem.  In  light  of  this  information,  the 
Boeing  Company  conducted  additional 
testing  to  verify  the  extent  of  the 
anomaly  and  action  necessary  to  correct 
it. 

After  a  lengthy,  in-depth  testing 
program,  Boeing  has  issued  Service 
Bulletin  737-22A1090,  Revision  1,  dated 
February  25, 1988,  which  describes 
procedures  for  installation  of  an 
improved  FCC  and  MCP.  Additionally. 
Honeywell/Sperry  Commercial  Flight 
Systems  Group  has  issued  Service 
Bulletins  A21-1141-162.  dated 
November  20, 1987,  and  21A-1141-163. 
dated  February  10. 1988.  which  describe 
procedures  for  an  improved 
modification  of  the  FCC  and  MCP. 

The  FAA  has  reviewed  and  approved 
the  previously  mentioned  service 
bulletins  and  has  determined  that  the 
proposed  rule  must  be  revised  to  modify 
the  units  in  accordance  with  these 
service  bulletins. 

The  manhours  required  to  accomplish 
the  requirements  of  this  proposed  Ad 
are  unchanged  from  those  stated  in  the 
previously  published  Notice  of  Proposed 
Rulemaking. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958.  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
or  (2)  is  not  a  signficant  rule  pursuant  to 
the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any.  Boeing  Model  737-200  series 
airplanes  are  operated  by  small  entities. 
A  copy  of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 


the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and 
1423: 49  U.S.C.  106(g)  (Revised)  Pub.  L  97- 
449,  January  12. 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  revising  the  Notice  of  Proposed 
Rulemaking.  Docket  87-NM-Ol-AD. 
published  in  the  Federal  Register  on 
February  19. 1987  (52  FR  5740),  FR  Doc. 
87-3382,  as  follows: 

Boeing:  Applies  to  Model  737-200  series 
airplanes,  equipped  with  Sperry  Model 
SP177  autopilot  control  computers  (FCC) 
and  mode  control  panels  (MCP),  as  listed 
in  Boeing  Service  Bulletin,  737-22A1090, 
,  Revision  1,  dated  February  25, 1988, 
certincated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 

To  prevent  non-selected  changes  in  the 
airplane  Altitude  (ALT),  Indicated  Airspeed/ 
Mach)  [L\S/MACH),  and/or  Vertical  Speed 
(V/S)  display  windows  on  the  autopilot  mode 
control  panel,  accomplish  the  following: 

A.  Within  one  year  after  the  effective  date 
of  this  AD,  accomplish  either  of  the  following: 

1.  Install  improved  FCC  and  MCP 
described  in  Boeing  Service  Bulletin  737- 
22A109a  Revision  1,  dated  February  25, 1988; 
or 

2.  Modify  the  FCC  and  MCP  in  accordance 
with  Honeywell  Service  Bulletins  A21-1141- 
16Z  dated  November  20, 1987,  and  21A-1141- 
163,  dated  February  10. 1988. 

B.  An  alternative  means  of  compliance  or 
adjustment  of  compliance  time,  which 
provide  an  acceptable  level  of  safety,  and 
which  has  the  occurrence  of  an  FAA 
Principal  Avionics  Inspector,  may  be  used 
when  approved  by  the  Manager,  Seattle 
Aircraft  CertiHcation  Office,  FAA,  Northwest 
Mountain  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modiflcations  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707, 
Seattle,  Washington  98124;  and  the 
Honeywell  Corporation,  Sperry 
Commercial  Flight  Systems  Group,  P.O. 
Box  21111,  Phoenix,  Arizona  85038,  Attn: 
Customer  Services,  Air  Transport 
Systems  Division.  These  documents  may 
be  examined  at  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  at  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 


Issued  in  Seattle,  Washington,  on  April  20, 
198& 

Frederick  M.  Isaac, 

Acting  Director,  Northwest  Mountain  Region. 
(FR  Doc.  88-9538  Filed  4-28-88;  8:45  am) 
BIUJNO  COOE  4t10-1>4l 


ENVIRONMENTAL  PROTECTION 
AGENCY 

21  CFR  Parts  193  and  561 

[FAP  7H5529/P460;  FRL  3373-4] 

Pesticide  Tolerances  for  3-<3, 5- 

Dictilorophenyl)-5-Ett)enyt-5-Methyt-2, 

4^xazolidinedlone 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  This  document  proposes  to 
establish  permanent  food  and  feed 
additive  regulations  to  permit  the 
combined  residues  of  the  fungicide  3-(3, 
5-dichlorophenyl)-5-ethenyl-5-methyl-2, 
4-oxazolidinedione  (hereafter  in  the 
preamble  called  "vinclozolin")  and  its 
metabolites  containing  the  3,  5- 
dichloraniline  moiety  in  or  on  certain 
food  and  feed  items.  This  proposal,  to 
establish  a  maximum  permissible  level 
for  combined  residues  of  vinclozolin  in 
or  on  the  commodities,  was  requested  in 
a  petition  submitted  by  BASF 
Wyandotte  Corp. 

DATE:  Comments,  identified  by  the 
document  control  number  [FAP  7H5529/ 
P450],  must  be  received  on  or  before 
May  16. 1988. 
address: 

Written  comments  by  mail  to: 
Information  Services  Section,  Program 
Management  and  Support  Division 
(TS-757C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460. 
In  person,  bring  comments  to:  Rm.  246. 
CM#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202. 
Information  submitted  as  a  conunent 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  pubUc 
inspection  in  Rm.  248  at  the  address 


given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Registration  Division  (TS- 
767C),  Attention:  Product  Manager 
(PM)  21.  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20480. 

In  person,  contact:  Lois  Rossi  (PM  21), 
RM.  227,  CM#2, 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202,  (703)- 

S57-igoa 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice,  published  in  the  Federal 
Register  of  March  18. 1987  (52  FR  8526). 
which  announced  that  BASF  Wyandotte 
Corp.,  Agricultural  Chemical  Division. 
110  Cherry  Hill  Rd..  Parsippany.  NJ 
07054,  had  submitted  a  food/feed 
additive  petition  (FAP  7H5529) 
proposing  to  establish  food/feed 
additive  regulations  for  the  combined 
residues  of  the  fungicide  vinclozolin  and 
its  metabolites  in  or  on  raisins  at  30 
parts  per  million  (ppm)  and  in  or  on 
grape  pomace  (dry)  at  42  ppm.  A  rule 
was  published  in  the  Federal  Register  of 
May  13. 1987  (52  FR  17940)  which 
established  these  tolerances  until  May 
13. 1988.  unless  processing  data  on 
raisins  were  submitted  that  show  that 
vinclozolin  residues  do  not  concentrate 
to  a  level  above  30  ppm  in  raisins. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated  and  discussed  in  a  related 
document  (PP 1E2457/P451).  appearing 
elsewhere  in  this  issue  of  the  Federal 
Register,  which  proposes  the 
establishment  of  a  tolerance  for  the 
combined  residues  of  vinclozolin  on 
grapes. 

BASF  Wyandotte  Corp.  submitted  a 
grape-processing  study  which 
adequately  demonstrates  that  a  raisin 
tolerance  of  30  ppm  is  appropriate. 
Based  on  these  data,  the  published 
tolerances  due  to  expire  on  May  13, 
1988,  for  vinclozolin  and  its  metabolites 
containing  the  3,5-dichloroaniline  moiety 
will  adequately  cover  vinclozolin 
resudies  in  raisins  (30  ppm)  and  dry 
grape  pomace  (42  ppm).  This  document 
proposes  to  establish  permanent 
tolerances  for  vinclozolin  and  its 
metabolites  containing  the  3,5- 
dichloroaniline  moiety  in  or  on  raisins  at 
30  ppm  and  dry  grape  pomace  at  42  ppm. 

The  nature  of  the  residues  is 
adequately  understood,  and  an 
adequate  analytical  method,  gas 
chromatography  using  an  electron 
capttire  detector,  is  published  in  Vol.  II 
of  the  Food  and  Drug  Administration 
(FDA)  Pesticide  Analytical  Manual  for 
enforcement  purposes.  There  is  no 
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reasonable  expectation  of  residues  in 
eggs,  milk,  meat,  or  poultry  from  the  use 
on  grapes. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  food  and  feed 
additive  regulations  are  sought  and  it  is 
concluded  that  the  establishment  of 
these  regulations  would  protect  the 
public  health.  Therefore,  the  regulations 
are  proposed  as  set  forth  below. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulations.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [FAP  7H5529/P450].  All 
written  comments  filed  in  response  to 
this  document  will  be  available  in  the 
Information  Services  Section,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  9&- 
354, 94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  proposing  the  establishment 
of  new  food  and  feed  additive  levels,  or 
conditions  for  safe  use  of  additives,  or 
raising  such  food  and  feed  additive 
levels  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certi^catfon 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24945).  , 

(Sec  409(c)(1),  72  Stat.  1786,  21  U.S.C. 
348(c)(1)) 

List  of  Subjecto  in  21  CFR  Parts  193  aM 
561 

Food  additives.  Animal  feeds. 
Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements. 

Dated:  April  28. 1988. 
Edwin  E.  Tmsworth, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  Chapter 
I  of  Title  21  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

PART  193-{AMENDED] 

1.  In  Part  193: 

a.  The  authority  citation  for  Part  193 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

§193.137    [AnwndMl] 

b.  In  8 193.137  3-(3,5-Dichlorophenyl)- 
5-ethenyl-5-methyI-2,4- 
oxazolidinedione,  by  amending 
paragraph  (b)  in  the  first  sentence  bj 


removing  the  phrase  "until  May  13, 
1988." 

PART  561-{AMEN{>EO] 

2.  In  Part  581: 

a.  The  authority  citation  for  Part  561 
continues  to  read  as  follows: 

Authority:  21  U.S.C  348. 

§561.440    [AnMfKted] 

b.  In  §  561.440  3-(3.5-Dichlorophenyl)- 
5-ethenyl-5-methy}-2,4- 
oxazolidinedione,  by  amending  the 
introductory  text  by  removing  the 
phrase  "unHl  May  13, 1988." 

[FR  Doc.  88-8634  FUed  4-28-88;  8:45  am] 
BILUNG  COOE  WW-SO-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  tfie  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Parts  203, 213,  234 
[Docket  No.  R-M-1372;  FR-2333] 

Deregifiatlon  of  Loan  Origination  Fee 
and  Mortgagor  Income  Requirements 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
action:  Proposed  rule. 

summary:  Currently  HUD,  by 
regulation,  places  specific  limits  on  the 
amount  a  mortgagee  may  collect  from  a 
mortgagor  to  compensate  the  mortgagee 
for  expenses  incurred  in  originating  and 
closing  a  loan.  Other  regulatory  limits 
govern  the  amount  of  mortgagor  income 
considered  "adequate"  to  meet  the 
periodic  payments  required  in  the 
mortgage  loan.  This  rule  proposes  to 
relax  the  regulatory  Umitations  with 
respect  to  origination  fees  and  to  change 
the  method  of  calculating  the  percentage 
of  a  mortgagor's  income  which  will  be 
used  to  determine  whether  a  mortgagor 
qualifies  for  a  HUD-insured  mortgage. 
DATE:  Comment  due  date:  June  28, 1988. 
ADDRESS:  Communications  concerning 
this  rule  should  be  identified  by  the 
above  docket  number  and  title  and 
comments  should  be  Hied  with  the  Rules 
Docket  Clerk,  Office  of  the -General 
Counsel,  Room  1027B,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW..  Washington,  DC 
20410.  Copies  of  written  views  or 
comments  will  be  available  for  public 
inspection  and  copying  during  regular 
business  hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Coonts,  Deputy  Director,  Office  of 


Insured  Single  Family  Housing,  Room 
9266,  Department  of  Housing  and  Urban 
Development  451  Seventh  Street,  SW., 
Washington,  DC  204ia  Telephone  (202) 
755-3046.  (This  is  not  a  toll-free 
number.) 

SUPPLEMEfTTARY  INFORMATION:  Under  its 
current  regulations.  HUD  places  specific 
limits  on  the  amount  a  mortgagee  may 
collect  from  a  mortgagor  to  compensate 
the  mortgagee  for  expenses  incurred  in 
originating  and  closing  a  loan  (see  24 
CFR  203.27  and  234.48).  Generally,  the 
charge  may  not  exceed  one  percent  of 
the  original  principal  amount  of  the 
mortgage.  (For  new  construction 
involving  construction  advances,  that 
charge  may  be  increased  to  a  maximum 
of  two  and  a  half  percent  of  the  original 
principal  amount  of  the  mortgage  to 
compensate  the  mortgagee  for  necessary 
inspections  and  administrative  costs 
connected  with  making  construction 
advances.  For  mortgages  on  properties 
requiring  repair  or  rehabilitation, 
mortgagor  charges  may  be  assessed  at  a 
maximum  of  two  and  one  half  percent  of 
the  portion  of  the  mortgage  attributable 
to  the  repair  or  rehabilitation,  plus  1% 
on  the  balance  of  the  mortgage). 

This  rule  proposes,  as  a  general 
matter,  to  remove  the  current  specific 
limitations  on  the  amounts  mortgagees 
may  charge  for  originating  and  closing  a 
loan.  However,  the  Commissioner  would 
continue  to  set  limits  on  the  amount  of 
such  fees  that  could  be  included  in  the 
insured  mortgage. 

The  Department  has  every  reason  to 
believe  that  removal  of  the  current  fee 
limitations  will  result  in  FHA 
mortgagees  charging  the  fees  that 
currently  prevail  in  the  mortgage 
market.  These  fees  range  between  1% 
and  3%  depending  upon  market 
conditions,  although  the  majority  of 
lenders  charge  about  1%.  This  has  been 
the  experience  of  several  other  Federal 
mortgage  credit  agencies — i.e.,  the 
Federal  National  Mortgage  Association 
and  the  Federal  Home  Loan  Mortgage 
Corporation — neither  of  which  places 
limitations  on  mortgagee  origination 
fees. 

When  calculating  the  maximum 
mortgage  amount  for  a  property,  HUD 
uses  the  appraised  value  of  the  property 
(which  may  include  a  portion  of 
estimated  closing  costs).  These  closing 
costs  include  the  mortgagee's  origination 
fee.  After  this  rule  becomes  effective, 
HUD  will  continue  to  set  a  maximum 
one  percent  origination  fee  (two  and  one 
half  percent  on  new  construction 
involving  construction  advances  and 
similarly,  on  properties  invohong  repair 
and  rehabilitation,  two  and  one  half 
percent  for  that  portion  of  a  mortgage 


attributable  to  the  repair  or 
rehabilitation  plus  one  percent  on  the 
balance  of  the  mortgage)  for  the 
calculation  of  closing  costs  that  may  be 
included  as  part  of  the  appraised  value. 
The  amount  of  the  origination  fee 
exceeding  one  percent  (2V4  percent  on 
new  construction  and  rehabilitation),  if 
any,  will  not  be  regulated,  but  also  will 
not  be  permitted  to  be  included  in  the 
maximum  mortgage  amount. 

In  addition  to  limiting  origination  fees, 
current  regulations  also  provide  specific 
guidelines  for  determining  the  adequacy 
of  a  mortgagor's  income  to  meet  the 
periodic  payments  required  by  the 
mortgage.  The  mortgagor's  income  is 
considered  adequate  if  the  total 
prospective  housing  expense  does  not 
exceed  35  percent  of  the  mortgagor's 
"net  effective  income"  and  if  die  total 
prospective  housing  expense  and  other 
recurring  charges  do  not  exceed  50 
percent  of  the  mortgagor's  net  efiective 
income  (see  24  CFR  203.33).  Exceptions 
to  the  above  guidelines  are  permitted 
where  certain  favorable  compensating 
factors,  specified  by  Uie  FHA 
Commissioner,  are  present.  (In  fact, 
these  35/50  ratios  were  increased  by 
administrative  directive  in  April,  1982  to 
38/53.) 

This  rule  proposes  to  remove  these 
specific  guidelines  from  the  regulatory 
text  and  to  provide  a  more  flexible  and 
reaUstic  standard.  The  new  standard  (in 
conformity  with  general  industry 
practice),  would  substitute  the  concept 
of  gross  income  raOier  than  the  artificial 
concept  "net  elective  income"  currently 
used.  This  change  should  not,  as  a 
practical  matter,  have  a  significant 
impact  on  prospective  mortgagors. 

In  reviewing  the  process  of  changing 
to  gross  income  HUD  also  considered 
whether  it  should  continue  to  include 
anticipated  monthly  maintenance  and 
repairs  and  heat  and  utility  costs  as  part 
of  the  housing  expense  in  the  analysis. 
We  concluded  that  monthly  estimates 
for  maintenance  and  repairs  often  did 
not  reflect  the  actual  amounts  expended 
for  these  items.  And,  although  heat  and 
utility  estimates  can  be  more  accurately 
projected,  we  opted  to  use  a  monthly 
housing  expense  which  included  only 
the  principal,  interest,  taxes  and 
insurance  (PITI)  and  related  costs  such 
as  MIP  and  homeowner  or  condominium 
fees  where  applicable.  This  is  the 
approach  used  by  conventional  lenders. 
We  invite  the  views  of  the  public  on  this 
decision  and  will  give  careful 
consideration  to  such  views  in 
developing  a  final  rule. 

Future  instructions  will  continue  to 
emphasize  that  these  ratios  form  the 
basis  for  underwriting  a  loan 
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application,  but  that  final  judgments 
should  be  made  on  the  overall 
qualifications  of  the  applicant,  which 
include  consideration  of  such 
compensating  factors  as  significant  cash 
reserves  after  closing,  no  increase  in 
housing  expense,  company-provided 
automobile,  etc. 

The  purpose  of  moving  to  this  gross 
income  standard  is  to  (1)  promote  a 
more  accurate  analysis  of  the  adequacy 
of  buyers  income  and  (2)  make  FHA 
processing  more  consistent  with  the 
general  practice  within  the  industry, 
consequently  making  it  easier  for 
mortgagees  to  process  FHA 
apphcations. 

In  place  of  the  rather  intricate 
definitions  and  concepts  which  apply 
under  the  existing  regulations  (see  HUD 
Handbook  4155.1  Rev.),  the  following 
concepts,  now  prevalent  in  the 
conventional  mortgage  market,  are 
proposed  to  be  used  in  administration 
instructions  to  implement  this  new 
regulatory  approach: 

Effective  Income  would  mean 
allowable  gross  income  from  all  sources. 
A  Federal  tax  liability  calcidation  would 
no  longer  be  required. 

Total  Housing  Expense  would  mean 
the  sum  total  of  principal,  interest,  real 
estate  taxes,  and  hazard  insurance 
(PITI).  (Note:  Monthly  MIPO  and 
homeowner  association/condo  fees 
must  be  added,  when  applicable). 
Maintenance  and  repairs  and  heat  and 
utilities  would  no  longer  be  used  in  this 
calculation. 

Recurring  Charges  would  continue  to 
mean  any  debt  that  does  not  mature  in 
six  months  or  is  classed  as  continuous, 
e.g..  automobile  loans,  child  support, 
child  care,  etc.  It  will  no  longer  include 
such  things  as  state  and  local  taxes, 
retirement  or  social  security. 

Fixed  Payment  would  mean  the  sum 
total  of  the  housing  expense  plus  the 
recurring  charges. 

Residual  Income  would  mean 
effective  income  minus  fixed  payment. 

Housing  Ratio  would  mean  housing 
expense  divided  by  effective  income. 

The  recommended  guideline  HUD 
anticipates  using  is  29  percent. 

Fixed  Payment  Ratio  would  mean 
fixed  payment  divided  by  effective 
income.  The  recommended  guideline 
HUD  anticipates  using  is  38  percent. 

In  essence,  the  significant  change  this 
rule  would  make  in  the  existing 
regulation  would  be  to  shift  from  use  of 
a  "net  effective  income"  concept  to  use 
of  a  "gross  income"  concept  in 
determining  adequacy  of  a  mortgagor's 
income.  The  impact  of  such  a  shift  on 
applicant  mortgagors  should  be 
negligible  but  the  gain  in  FHA 


processing  efficiency  and  accuracy 
could  be  significant.  HUD  would  retain 
authority  to  adjust  the  guideline  income 
and  fixed  payment  ratios  by 
administrative  instructions  to  meet  the 
demands  of  the  housing  market  (see 
Mortgageee  Letter  (82-10)). 

The  29  and  38  percent  ratios  cited 
above  were  arrived  at  after  reprocessing 
approximately  200  previously  processed 
and  approved  HUD  cases.  The  former  38 
and  53  percent  ratios  generally  equated 
to  these  proposed  ratios.  Again,  we 
invite  public  comment  regarding  these 
proposed  ratios. 

The  examples  below  are  based  on 
realistic  situations  and  are  included  to 
illustrate  the  point  that  a  typical, 
aprovable  application  under  the  old 
guidelines  could  be  expected  to  be 
found  acceptable  under  the  new 
guidelines. 

/.  A  family  of  three  with  a  $28,600 
annual  income.  There  are  recurring 
charges  of  $403  ($225  under  proposed 
method)  per  month.  $43,000  purchase 
price.  Base  mortgage  plus  100  percent 
MIP  financed-$56,450  at  9.5  percent  for  a 
15  year  term: 


Ptet  income  •pproach; 
Gross  monthly  income  •  „.       _    

^ 
» 

$2383 

Federal  tax  ....„ „ 

Net  income  ' „ 

-309 

2.074 

Principal  and  irrterest _ 

Taxes  and  insiirnnce     

590 
82 

Mainienace  expense 

Heat  and  utilities _ 

Total  housing  expertie  •    

Recurring  charges 

20 
80 

772 
403 

Total  fixed  payment ' 

1  175 

■  Denotes  compor)ents  used  in  computing  ratios. 

Housing  ratio:  $772  (total  housing 
expense) -r $2,074  (net  income) =37 
percent. 

Fixed  payment  ratio:  $1,175  (fixed 
payment) -r $2,074  (net  income)  =  56 
percent 


Gross  irK»me  approach: 
Prir>cipal  and  interest.. 
Taxes  and  insurance.. 

Housing  expense  ■ 

Recurring  cttarges 

Fixed  payment ' 


S590 
82 


672 
225 


897 


■  Denotes  compor>ents  used  in  computing  ratios. 

Housing  ratio:  $672  (housing 
expense) -^$2,383  (net  income) =28 
percent. 

Fixed  payment  ratio:  $897  (fixed 
payment) -=-$2,383  (gross  income) =38 
percents. 
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//.  A  family  of  four  with  a  $27,000 
annual  income.  There  are  recurring 
charges  of  $358  ($200  under  proposal 
method)  per  month.  $65,500  purchase 
price.  Base  mortgage  plus  100  percent 
MIP  financed =$65,480  at  10  percent  for 
a  30  year  term. 


r4e<  income  approach: 
Gross  monthly  inconw  * . 
Federal  tax. 

= 

2.250 
-211 

Netincpm' 

^039 

Prinripnl  anri  intnm<ft        

575 

TairiM  anl  rn<uiranc4  _ 

86 

Mmnfnnanra  nvpons^       

25 

Heat  and  utilities 

101 

Total  housing  expense  ■ 

Recurring  charges 



787 
358 

Total  fixed  payment  > 

1.145 

'  Denotes  components  used  in  computing  ratios. 

Housing  Ratio:  $787  (housing 
expense)-;- $2,039  (net  income) =38 
percent 

Fixed  payment  ratio:  $1,145  (flxed 
payment)  H-$2,039  (net  income) =56% 
pen^nt. 


Gross  »icome  approach: 

PrwKspal  and  interest „ 

Taxes  and  irsurance 

= 

$575 
86 

661 

Recurrmg  ctiarges ..          

200 

Fixed  payment ' „ 

861 

'  Denotes  components  used  computing  ratios. 

Housing  ratio:  $661  (housing 
expense)  ^$2,250  (gross  income)=29 
percent.  f 

Fixed  payment  ratio:  $861  (fixed 
payment) -f- $2,250  (gross  income) =38 
percent. 

///.  A  family  of  four  with  a  $39,600 
annual  income.  There  are  recurring 
charges  of  $539  ($308  under  proposed 
method)  per  month.  $97,000  purchase 
price.  Base  mortgage  plus  100  percent 
MIP  financed  =  $93,420  at  10  percent  for 
a  30  year  term. 


Net  income  approach: 

Gross  monthly  income  ' 

Federal  tax „..     _      ._ 

^ 

ss 

$3,300 
-390 

Met  income  ' _ 

2,910 

820 

Taxes  and  insurance _„     

MawTter^arx:e  expense 

122 
30 

Heat  and  utikties 

130 

Total  housing  expense  ' 

1102 
539 

Total  ixed  payment  > .. 

t1.641 

'  Denotes  conyunwils  used  in  computing  ratioe. 


Housing  ratio:  1,102  (housing 
expenses) -r$2.910  (net  income) =38 
percent 

Fixed  payment  ratio:  $1,641  (fixed 
payment) -^$2,910  (net  income) =56 
percent. 


Principal  and  interest    

Taxm  anil  in«iir^nc<i  

= 

$820 
122 

Housir>g  experts*  '  .„_._    „.         

RarsirrinQ  rtyirg^^      .,     .   , 

942 
306 

Fixed  payment  > 

$1,250 

. 

puting  ratio. 

Housing  ratio:  $942  (housing 
expense)  -^$3,300  (gross  income)  -f- 29 
percent. 

Fixed  payment  ratio:  $1,250  (fixed 
p.^yment -^$3,300  (gross  income) -r  38 
percent 

These  three  examples  are  provided  as 
representative  illustrations  of  the  largely 
neutral  impact  and  lack  of  effect  the 
switch  to  gross  income  should  have  on 
applications  involving  FHA  mortgage 
insurance. 

The  rule  text  revises  the  appropriate 
sections  relating  to  origination  fees  and 
determination  of  mortgagor  income  in 
each  of  the  following  three  parts:  Part 
203 — basic  home  mortgage  insurance. 
Part  213 — cooperative  imit  mortgage 
insurance  and  Part  234 — condominium 
unit  mortgage  insurance. 

Finally,  in  each  of  the  sections  of  the 
CFR  the  rule  would  revise,  it  is  proposed 
to  add  a  paragraph  reaffirming  the 
nondiscrimination  policies  and  mission 
of  the  Department  Charges,  fees  or 
discounts  will  be  collected,  and 
determination  of  adequacy  of  mortgagor 
income  will  be  carried  out  in  a 
nondiscriminatory  manner. 

Procedural  Requirements 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  the 
Undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  since  in 
general  it  would  not  significantly  change 
mortgagor  eligibility  or  FHA  insurance 
benefits,  but  instead  would  increase  the 
efficiency  of  mortgage  insurance 
application  processing. 

This  rule  was  listed  as  item  H-1&-87 
[Sequence  Nimiber  905]  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  25, 1988 
(53  FR  13854. 13868)  under  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act 


A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1960.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  the  General  Cotmsel  Room  10276, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW., 
Washington.  DC  20410. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulation  issued  by  the  President  on 
February  17, 1981.  Analysis  of  the 
proposed  rule  indicates  that  it  does  not: 
(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  in 
domestic  or  export  markets. 

The  home  mortgage  insurance 
programs  affected  by  the  rule  are  listed  . 
in  the  Catalog  of  Federal  Domestic 
Assistance  under  program  numbers 
14.108  Rehabilitation  Mortgage 
Insurance;  14.117  Mortgage  Insurance — 
Homes;  14.119  Mortgage  insurance — 
Homes  for  Disaster  Victims;  14.120 
Mortgage  Insurance — Homes  for  Low 
and  Moderate  Income  Families;  14.121 
Mortgage  Insurance — Homes  in  Outlying 
Areas;  14.122  Mortgage  Insurance — 
Homes  in  Urban  Renewal  Areas;  14.123 
Mortgage  Insurance — Housing  in  Older, 
Declining  Areas:  14.130  Mortgage 
Insurance — Purchase  by  Homeownsrs  of 
Fee  Simple  Title  from  Lessors;  14.133 
Mortgage  Insurance — Purchase  of  Units 
in  Condominiums;  14.140  Mortgage 
Insiu'ance — Special  Credit  Risks;  14.159 
Section  245  Graduated  Payment 
Mortgage  Program;  14.161  Single  Family 
Home  Mortgage  Coinsurance;  14.165 
Mortgage  Insurance — Homes — Military 
Impacted  Areas;  14.166  Mortgage 
Insurance — Homes  for  Members  of  the 
Armed  Services:  14.172  Mortgage 
Insurance — Growing  Equity  Mortgages; 
14.175  Adjustable  Rate  Mortgages. 

List  of  Subjects 

24  CFR  Part  203 

Mortgage  insurance.  Home 
improvement  Loan  programs,  houshig 


and  commimity  development  Solar 
energy. 

24  CFR  Part  213 

Mortgage  insurance.  Cooperatives. 
24  CFR  Part  234 

Condominiums,  Mortgage  insivance. 
Homeownership,  Projects,  Units. 

Accordingly,  24  CFR  Parts  203,  213, 
and  234  would  be  amended  as  follows: 

PART  203--MUTUAL  MORTGAGE 
INSURANCE  AND  REHABILITATION 
LOANS 

1.  The  authority  citation  for  24  CFR 
Part  203  would  continue  to  read  as 
follows: 

Authority:  Sees.  203, 211,  National  Housing 
Act  (12  U.S.C.  1709, 1715b);  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)).  In 
addition.  Subpart  C  is  also  issued  under  sec. 
230,  National  Housing  Act  (12  U.S.C.  1715(u)). 

2.  In  §  203.27,  paragraph  (a)(2)  would 
be  revised,  and  a  new  paragraph  (b)  - 
would  be  added  to  read  as  follows: 

§203.27    Charges, f*es or ditcounls. 

{a)  *  *  * 

(1)  [Reserved) 

(2)  A  charge  to  compensate  the 
mortgagee  for  expenses  incurred  in 
originating  and  closing  the  loan: 
Provided,  that  the  Commissioner  may 
establish  limitations  on  the  amount  of 
any  such  charge  which  can  be  included 
in  the  mortgage  loan. 

(b)  The  mortgagee  shall  collect  the 
charges,  fees  or  discounts  specified  in 
paragraph  (a)  of  this  section  from 
mortgagors  in  a  uniform  manner  without 
regard  to  race,  color,  religion,  sex, 
national  origin,  marital  status,  source  of 
income  of  the  mortgagor  or  location  of 
the  property. 
•        *        *        *        • 

3.  In  §  203.33  paragraph  (a)  would  be 
revised  and  a  new  paragraph  (c)  would 
be  added,  to  read  as  follows: 

9203.33    RelatkMMMpofincoawto 
mortgage  fMiymwits. 

(a)  Adequacy  of  mortgagor's  gross 
income.  A  mortgagor  must  establish,  to 
the  satisfaction  of  the  Secretary,  that  his 
or  her  gross  income  is  and  will  be 
adequate  to  meet 

(1)  The  periodic  payments  required  by 
the  mortgage  submitted  for  insurance 
and 

(2)  Other  long-term  obligations. 


(c)  Determinations  of  adequacy  of 
mortgagor  income  under  this  section 
shall  be  made  in  a  uniform  manner 
without  regard  to  race,  color,  religion, 
sex,  national  origin,  marital  status, 
source  of  income  of  the  mortgagor  or 
location  of  the  property. 

PART  213-COOPERATIVE  HOUSING 
MORTGAGE  INSURANCE 

4.  The  authority  citation  for  24  CFR 
Part  213  would  continue  to  read  as 
follows: 

Authority:  Sees.  211. 213.  National  Housing 
Act  (12  U.S.Q  1715b.  1715e);  sea  7{d)i 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  3535(d)). 

5.  In  i  213.518  paragraph  (a)(1)  would 
be  revised  and  a  new  paragraph  (b) 
would  be  added,  to  read  as  follows: 

§213.518    Charges,  fees  or  cNseoufrts. 

(a)  •  *  * 

(1)  A  chai:ge  to  compensate  the 
mortgagee  for  expenses  incurred  in 
originating  and  closing  the  loan: 
Provided,  that  the  Commissioner  may 
establish  limitations  on  the  amount  of 
any  charge  which  can  be  included  in  the 
mortgage  loan. 

(b)  The  mortgagee  shall  collect  the 
charges,  fees  or  discoimts  specified  in 
paragraph  (a)  of  this  section  from 
mortgagors  in  a  uniform  maimer  without 
regard  to  race,  color,  religion,  sex, 
national  origin,  marital  status,  source  of 
income  of  the  mortgagor  or  location  of 
the  property. 
***** 

6.  In  §  213.521,  paragraph  (a)  would  be 
revised  and  a  new  paragraph  (c)  would 
be  added,  to  read  as  follows: 

§  213.521    Relationship  of  iftcome  to 
mortgage  payments. 

(a)  Adequacy  of  mortgagor's  gross 
income.  A  mortgagor  must  establish,  to 
the  satisfaction  of  the  Secretary,  that  his 
or  her  gross  income  is  and  will  be 
adequate  to  meet 

(1)  The  periodic  payments  required  by 
the  mortgage  submitted  for  insiu'ance 
and 

(2)  Other  bng-term  obligations. 
***** 

(c)  Determinations  of  adequacy  of 
mortgagor  income  imder  :hi8  section 
shall  be  made  in  a  uniform  manner 
without  regard  to  race,  color,  religion, 
sex,  national  origin,  marital  status, 
source  of  income  of  the  mortgagor  or 
location  of  the  property. 


PART  234— CONDOMINHJM 
OWNERSHIP  MORTGAGE  INSURANCE 

7.  The  authority  citation  for  24  CFR 
Part  234  would  continue  to  read  as 
follows: 

Autliority:  Sees.  211, 234.  National  Housii^ 
Act  (12  U.S.C.  1715b  and  I7i5y)  sec.  7(d) 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

8.  In  §  234.48,  paragraph  (a)(1)  would 
be  revised,  paragraph  (c)  would  be 
redesignated  as  paragraph  (d),  and  a 
new  paragraph  (c)  would  be  added,  to 
read  as  follows: 

§  234.48    Charges,  fees  or  cHscotints. 

(a)  *  *  * 

(1)  A  charge  to  compensate  the 
mortgagee  for  expenses  incurred  in 
originating  and  closing  the  loan: 
Provided,  that  the  Commissioner  may 
establish  limitations  on  the  amount  of 
any  such  charge  which  can  be  included 
in  the  mortgage  loan. 
***** 

(c)  The  mortgagee  shall  collect  the 
charges,  fees  or  discounts  specified  in 
paragraph  (a)  of  this  section  from 
mortgagors  in  a  uniform  manner  without 
regard  to  race,  color,  religion,  sex, 
national  origin,  marital  status,  source  of 
income  of  the  mortgagor  or  location  of 
the  property. 

7.  Section  234.56  would  be  revised  to 
read  as  follows: 

§234.56    RelationsMp  of  Income  to 
mortgage  payments. 

(a)  A  mortgagor  must  establish,  to  the 
satisfaction  of  the  Secretary  that  his  or 
her  gross  income  is  and  will  be  adequate 
to  meet: 

(1)  The  Periodic  payments  required  by 
the  mortgage  submitted  for  insurance: 
and 

(2)  Other  long-term  obligations. 

(b)  Determinations  of  adequacy  of 
mortgagor  income  imder  this  section 
shall  be  made  in  a  uniform  manner 
without  regard  to  race,  color,  religion, 
sex,  national  origin,  marital  status, 
source  of  income  of  the  mortgagor  or 
location  of  the  property. 

Dated:  March  10, 1988. 
Thomas  T.  Demery. 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
(FR  Doc.  88-9550  Filed  4-28-88:  &-45  am] 

SlUJNa  COOC  42te-Z7-M 


15412 


Federal  Register  /  Vol.  53,  No.  83  /  Friday.  April  29.  1988  /  Proposed  Rules- 


Tedyai  Register  /  Vol.  53.  No.  83  /  Friday.  April  29.  1988  /  Proposed  Rules 


15413 


Office  of  the  Secretary 

24  CFR  Parts  S13. 8S2  and  913 
[Docket  No.  R-8«-1380;  FR-2465] 

Incofne  ENgttiUity  for  Assisted 
Houeing;  Implementation  of 
Percentage  Umlts  on  Lower  Income 
Families 

AQENCV:  Office  of  the  Secretary,  HUD. 
ACnON:  Proposal  rule. 

summary:  This  rule  would  implement 
section  103  of  the  Housing  and 
Community  Development  Act  of  1987, 
which  amends  section  16  of  the  United 
States  Housing  Act  of  1937.  Section  103 
provides  that:  (1)  The  Secretary  may  not 
totally  prohibit  admission  to  the  public 
housing  and  Section  8  programs  of 
Lower  Income  Families,  other  than  Very 
Low-Income  Families,  for  leasing  of 
units  which  became  available  for 
occupancy  under  public  housing  annual 
contributions  contracts  and  Section  8 
housing  assistance  payments  contracts 
on  or  after  October  1, 1981.  and  (2)  the 
Secretary  shaD  establish  percentage 
limitations  on  the  admission  of  Lower 
Income  Families  in  the  separate  assisted 
housing  programs.  The  provision  of 
section  16(b)  which  limits  the  admission 
of  Lower  Income  Families  other  than 
Very  Low-Income  Families,  to  Hve 
percent  of  the  units  made  available  for 
Occupancy  since  October  1, 1981. 
remains  tmchanged. 

The  1987  Act  requires  us  to  issue 
these  regulations. 

DATE:  Comments  due  May  31, 1988. 
ADOmss:  Interested  persons  are  invited 
to  submit  comments  regarding  this  rule 
to  die  Rules  Docket  Clerk,  Office  of 
General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW., 
Washington.  DC  20410.  Communications 
should  refer  to  the  above  docket  number 
and  title.  A  copy  of  each  communication 
submitted  will  be  available  for  public 
inspection  during  regular  business  hours 
at  the  above  address. 
FOR  RIRTHER  INFORMATION  CONTACT 
For  Section  8  Programs  administered 
under  24  CFR  Parts  880,  881.  and  883- 


lames  I-  Tahash,  Director,  Program 
Planning  Division.  Office  of  Multifamily 
Management  Department  of  Housing 
and  Urban  Development  451  Seventh 
Street  SW.,  Washington.  DC  20410, 
telephone  (202)  755-5654. 

For  Section  8  Programs  administered 
under  24  CFR  Part  882  (Existing  Housing 
and  Moderate  Rehabilitation): 

Madeline  Hastings,  Director,  Existing 
Housing  Division,  Office  of  Elderly  and 


Assisted  Housing,  telephone  (202)  755- 
6887,  at  the  above  address. 

For  Public  Housing  Programs 
administered  under  24  CFR  Part  913: 

Edward  Whipple.  Chief.  Rental  and 
Occupancy  Branch.  Office  of  Public  and 
Indian  Housing,  telephone  (202)  426- 
0744,  at  the  above  address.  (These  are 
not  toll-free  telephone  numbers.) 
SUPPLEMurfARV  H4F0RMAT10N:  Section 
3(b)(2)  of  die  United  States  Housing  Act 
of  1937  (42  U.S.C.  1437a)  ("the  1937  Act") 
defines  "lower  income  families"  and 
"very  low-income  femihes"  as  follows: 

The  term  "lower  income  families"  means 
those  families  whose  incomes  do  not  exceed 
80  per  centum  of  the  median  income  for  the 
area,  as  determined  by  the  Secretary  with 
adjustments  for  smaller  and  larger  families. 
except  that  the  Secretary  may  establish 
Income  ceilings  higher  or  lower  than  80  per 
centum  of  the  median  for  the  area  on  the 
basis  of  the  Secretary's  findings  that  such 
variations  are  necessary  because  of 
prevailing  levels  of  construction  costs  or 
unusually  high  or  low  family  incomes.  The 
term  "very  low-income  families"  means 
lower  income  families  whose  incomes  do  not 
exceed  SO  per  centum  of  the  median  family 
income  for  the  area,  as  determined  by  the 
Secretary  with  adjustments  for  smaller  and 
larger  families,  except  that  the  Secretary  may 
establish  income  ceilings  higher  or  lower  than 
50  per  centum  of  the  median  for  the  area  on 
the  basis  of  the  Secretary's  findings  that  such 
variations  are  necessary  because  of 
unusually  high  or  low  family  incomes. 

The  Housing  and  Community 
Development  Amendments  of  1981 
("1981  Amendments")  contained  in  Tide 
m.  Subtitle  A,  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L.  97- 
35)  amended  the  1937  Act  to  establish 
national  perceritage  limitations  on  the 
admission  to  the  Section  8  and  public 
housing  programs  of  families  whose 
aimual  incomes  are  between  the  "very 
low"  and  "lower"  income  limits  to  (1) 
not  more  than  10%  of  units  that  were 
available  for  occupancy  before  October 
1, 1981  and  are  leased  thereafter  (raised 
to  25%  by  section  213  of  the  Housing  and 
Urban-Rural  Recovery  Act  of  1983  (Pub. 
L  98-181.  approved  November  30, 1983)) 
and  (2)  not  more  than  5%  of  units  that 
first  become  available  after  October  1, 
1981.  Section  103  of  the  Housing  and 
Commimity  Development  Act  of  1987 
("1987  Act")  (Pub.  L.  100-242.  approved 
February  5, 1988)  has  further  amended 
die  1937  Act  to  require  diat  HUD  not 
totally  prohibit  admission  to  the 
programs  of  families  in  the  lower 
income,  but  not  very  low  income, 
category.  The  1987  Act  also  requires 
HUD  to  establish  national  percentage 
limitations  on  admissions  of  families  in 
that  income  category  to  separate 
housing  programs  so  that  when 
aggregated,  the  percentages  will  be  no 


more  than  5  percent  of  dwelling  units 
which  become  available  for  leasing 
under  public  housing  aimual 
contributions  contracts  and  section  8 
housing  assistance  payments  contracts 
under  the  1937  Act  on  or  after  the 
effective  date  of  the  1981  Amendments 
(October  1. 1981). 

This  nde  proposes  to  implement  the 
1987  Act  by  establishing  an 
apportionment  of  percentages  among  the 
programs  involved  so  that  in  the 
aggregate,  the  total  percentage  of 
famiUes  admitted  to  occupancy  with 
incomes  between  the  very  low  and 
lower  income  limits  would  not  exceed  5 
percent  of  dwelling  units  that  have 
become  available  for  occupancy  since 
October  1, 1981.  This  apportionment 
only  applies  to  dwelling  units  that 
became  available  for  occupancy  under 
public  housing  annual  contributions 
contracts  and  section  8  housing 
assistance  payments  contracts  under  the 
1937  Act  on  or  after  October  1. 1981  (die 
effective  date  of  the  1981  Amendments) 
and  that  are  available  for  leasing  by 
Lower  Income  Families. 

This  rule  amends  24  CFR  813.105  and 
24  CFR  913.105  to  require  the 
establishment  by  Federal  Register 
Notice,  of  the  separate  apportionment 
percentages  for  each  Section  8  program 
and  the  public  housing  program.  The 
nde  also  provides  that  apportionments 
may  be  redetermined  from  time  to  time 
by  Federal  Register  Notice. 

A  proposed  initial  Notice  of 
apportionments  under  the  new  rule  is 
published  in  today's  Federal  Register. 
The  Notice  sets  forth  the  proposed 
{>ercentages  for  implementation  of  this 
rule.  The  Notice  provides  for  the  same 
comment  period  as  this  rule.  A  Final 
Notice  will  be  issued  after  consideration 
of  the  comments,  but  not  before  the 
Proposed  Rule  is  made  final.  (Future 
Notices  will  be  issued  first  as  Proposed 
Notices,  with  a  30-day  comment  period.) 

The  Proposed  Rule  does  not  change 
the  requirement  of  the  current  regulation 
that  no  Lower  Income  Family  that  is  not 
a  Very  Low-Income  Family  be  admitted 
to  a  unit  which  became  available  for 
occupancy  on  or  after  October  1, 1981. 
without  an  authorization  by  HUD.  The 
percentage  limits  estabUshed  by  the 
accompanying  Notice  are  solely  for  the 
purpose  of  the  administration  of  the 
statutory  limitation  by  HUD  and  do  not 
constitute  a  pre-authorization  of 
exception  admissions  to  PHAs  or 
owners — nor  do  they  establish  a  limit 
applicable  to  any  particular  project  or 
PHA. 

By  statute,  this  rule  does  not  apply  to 
dwelling  units  made  available  under 
section  8  housing  assistance  contracts 


for  the  purpose  of  preventing 
displacement  or  ameliorating  the  effects 
of  displacement,  including  displacement 
caused  by  rents  exceeding  30  percent  of 
monthly  adjusted  family  income,  of 
Lower  Income  Families  from  projects 
being  rehabilitated  with  assistance  from 
rehabilitation  grants  under  section  17  of 
the  1937  Act  (Rental  Rehabilitation). 
This  rule,  also  by  statute,  does  not  apply 
to  dwelling  units  assisted  by  Indian 
Housing  Authorities. 

Because  of  the  inapplicability  to 
dwelling  units  made  available  to 
prevent  displacement  from  projects 
being  rehabilitated,  as  discussed  above, 
displacement  as  a  result  of  Rental 
Rehabilitation  or  Development 
Activities  under  section  17  of  the  1937 
Act  is  no  longer  listed  as  a  basis  for  an 
exception  in  §  813.105(b).  Also. 
S  813.105(e)(1),  which  would  permit 
HUD  to  maintain  data  as  to  the  number 
of  admissions  that  are  subject  to  the 
percentage  limitation,  cross-references 
to  paragraph  (f)  of  this  section  to  except 
from  the  percentage  limitation  those 
units  which  are  made  available  to 
prevent  displacement  from  projects 
being  rehabilitated  under  section  17  of 
die  1937  Act 

Under  die  Proposed  Rule,  die 
restaiction  on  eligibUity  of  a  non-Very 
Low  Income  Family  only  applies  when  a 
fanuly  is  first  admitted  to  a  covered 
program.  The  restriction  only  applies  to 
initial  occupancy  of  a  unit  by  the  family 
but  does  not  apply  to  occupancy  of 
another  unit  while  the  family  is 
continually  assisted  in  the  same 
program  (See  §S  8iai05(a)  and 
913.105(a)).  In  die  Section  8  and  public 
housing  programs,  eligibility  income 
limits  are  only  a^qilied  at  the  time  of 
initial  admission  to  a  program  and  do 
not  apply  for  continued  occupancy  or 
when  a  family  from  one  unit  to  another 
in  the  same  program.  Similariy,  the 
determination  whether  a  non-Very  Low 
Income  Fanuly  is  eligible  for  assistance 
under  section  16  of  die  1937  Act  should 
only  apply  at  die  point  of  initial 
admission  to  the  individual  assisted 
program. 

HUD  notes  diat  diis  approach  is  a 
change  from  die  system  under  the  prior 
rulp.  Under  the  old  rule,  tiie  restriction  is 
applied  each  time  a  family  is  admitted 
to  a  new  unit  not  just  at  die  point  of 
initial  entry  to  the  program.  Each  move 
to  a  new  unit  was  counted  against  the 
national  percentage  limit  e.g.,  the  move 
of  a  participant  in  the  Section  8 
Certificate  P*rogram  to  a  new  unit  on  a 
move  by  a  public  housing  fanuly  from 
one  project  to  another. 

HUD  has  reexamined  the  legislative 
history  of  the  section  16  restrictions  and 
believes  that  the  restriction  need  only 


be  applied  when  family  eligibility  is 
determined— at  the  family's  initial 
admission  to  the  program.  The 
Conference  Report  on  the  initial 
enactment  of  section  16  states  that  die 
report: 

•  *  •  includes  an  amendment  J/.e,  Section 
16  the  1937  Act]  which  retains  eligibility  for 
assisted  housing  for  persons  whose  income  is 
80  percent  of  median  or  below  but  restricts 
that  ehgibihty  to  a  certain  percentage  of  total 
available  units  (H.Rpt.  97-208),  July  29. 1981) 
(Emphasis  supplied). 

Thus  the  section  16  restrictions  are 
part-and-parcel  of  the  determination  of 
family  eligibility,  and  apply  when 
eligibility  is  otherwise  determined.  HUD 
now  believes  that  the  original  rule  was 
more  far-reaching  than  needed  to  carry 
out  the  mandate  of  section  16. 

The  1987  amendments  (which  do  not 
modify  the  previously  enacted  language) 
confirm  the  original  statutory  intention 
to  apply  a  limitation  on  family  eligibility 
but  widiout  dianging  die  point  at  which 
eligibUity  is  determined.  TTie  new 
statutory  section  (/.«.,  section  103  of  the 
1987  Act)  is  headed  "Income  SigibUity 
for  Assisted  Housing".  This  is  also  the 
tide  of  the  conference  description  of 
section  103  (Rpt  100-428,  November  6. 
1987).  The  text  of  die  1987  Act  provides 
that  HUD  may  not  prohibit  "admission 
of  lower  income  families"  and  requires 
HUD  to  establish  program-by-program 
percentage  limits  "on  admission  of 
lower  income  families".  Thus  the 
percentage  limits  apply  to  admission 
families  (rather  dian  "admission"  of 
families  to  units).  In  establistusd 
program  practice  and  terminology,  a 
family  is  only  admitted  once  to  the 
program — no  matter  how  many  times 
the  family  moves  from  unit  to  unit  while 
continuously  assisted  in  the  program. 
Examination  of  the  legislative  text 
history  thus  confinns  that  the  Congress 
understands  the  section  16  restrictions 
as  pertaining  to  the  determination  of 
Family  "eKgibUity".  and  as  a  restriction 
that  applies  when  the  fanuly  is  admitted 
to  the  program — not  when  die  family  is 
simply  moving  from  one  program  unit  to 
another. 

The  proposed  rule  removes  the 
provisionifurrenUy  at  24  CFR  813.105(c) 
which  provides  an  automatic  exception 
to  the  income  limit  restrictions  for  a 
Family  participating  in  die  Section  8 
Certificate  Propam  that  moves  to 
another  unit  with  continued 
participation  in  the  prograou  The 
execution  of  a  Housing  Assistance 
Payment  Contract  on  behalf  of  a  family 
already  participating  in  the  Section  8 
Existing  Housing  Certificate  program 
does  not  come  under  the  percentage 
limitations  of  the  1987  Act 


The  proposed  rule  also  removes  24 
CFR  813.105(d)  which  applies  to  housing 
vouchers.  The  percentage  limitations  of 
the  1987  Act  do  not  apply  to  housing 
vouchers  because  issuance  of  housing 
vouchers  is  generally  limited  to  Very 
Low-Income  Families,  except  for 
families  that  have  been  continuously 
assisted  under  the  1937  Act  and  Lower 
Income  Families  who  are  displaced  by 
Rental  Rehabilitation  activities.  Families 
who  are  displaced  by  Rental 
Rehabilitation  activities  are  exempt 
fitim  the  percentage  limitations,  as 
discussed  above,  and  the  Department 
has  determined  that  "continuously 
assisted"  famihes  are  also  exempt 
because  under  Section  8(o)  of  die  1937 
Act  (The  Voucher  Program),  a  family  is 
eligible  for  housing  voucher  assistance 
without  regard  to  its  income  if  it  is 
continuously  assisted.  The  statute  does 
not  require  another  determination  of 
income  eligibility,  and  therefore  the 
income  of  a  family  that  receives  a 
housing  voucher  does  not  trigger 
applicability  of  the  percentage 
limitations  proposed  to  be  implemented 
by  this  rule. 

The  Department  considered  an 
alternative  means  of  implementing  the 
statute  by  the  allocation  of  specific 
numbers  of  exceptions  directly  to  public 
housing  agencies  and  owners.  However, 
the  Department  determined  that  this 
method  of  implementation  would  create 
serious  administrative  problems  and 
would  fail  to  achieve  the  goal  of  the 
legislation,  i.e.,  to  provide  exceptions  bi 
those  program  areas  where  there  is  the 
greatest  need.  In  arriving  at  this 
decision,  the  Department  recognized 
that  there  would  be  too  few  exceptions 
available  to  have  a  meaningful  impact  if 
pre-allocated. 

Other  Matters 

Because  of  the  statutory  deadline  for 
implementing  this  rule,  a  30-day 
comment  period  is  being  afforded  this 
rule  so  that  the  Department  may  have 
the  benefit  of  public  comments.  Under 
section  7(o)(3)  of  the  Department  of 
Housing  and  Urban  Development  Act. 
42  U.S.C.  3535(0),  no  rule  promulgated 
by  the  Department  may  become 
effective  until  after  passage  of  the  first 
period  of  30  calendar  days  of  continuous 
session  of  Congress  after  the  day  on 
which  the  rule  is  published  as  fmal. 
Because  of  this  section  7(o)  constraint  of 
the  Congressional  calendar  for  the  rest 
of  the  year,  it  is  imperative  that  the 
comment  period  be  no  longer  than  30 
days  to  permit  time  for  review  of  the 
public  comments  and  development  of  a 
final  rule  at  least  30  days  before 
Congress  adjourns  for  the  year. 
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Findings  and  Certifications 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50,  which 
implement  section  102(2){C)  of  the 
National  Environment  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk.  Office 
of  the  General  Counsel.  Department  of 
Housing  and  Urban  Development,  Room 
10276. 451  Seventh  Street.  SW.. 
Washington.  DC  20410. 

This  rule  would  not  constitute  a 
"major  rule"  as  that  term  is  defined  in 
section  1(d)  of  the  Executive  Order  on 
Federal  Regulations  issued  by  the 
President  on  February  17. 1981.  An 
analysis  of  the  rule  indicates  that  it 
would  not  (1)  have  an  annual  effect  on 
the  economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  States,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  the 
Undersigned  hereby  certifies  that  this 
rule  woidd  not  have  a  significant       | 
economic  impact  on  a  substantial      ' 
number  of  small  entities  beause  the 
Department  does  not  expect  that  the 
new  apportionments  would  be 
significantly  different,  in  their  impact  on 
small  PHAs,  fi-om  the  present  spread  of 
exceptions  used  in  the  affected 
programs. 

This  rule  was  listed  as  item  1025  in 
the  Department's  Semiannual  Agenda  of 
Regulations  published  on  April  25, 1968 
(53  FR 13854, 13891)  in  accordance  with 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  14.146, 
14.149, 14.156.  and  14.157. 


List  of  Subjects 

24  CFR  Part  813 

Low  and  moderate  income  housing 

24  CFR  Part  882 

Grant  programs:  Housing  and 
community  development. 

24  CFR  Part  913 

Public  Housing. 


Accordingly,  24  CFR  813.105  and  24 
CFR  913.105  would  be  revised  to  read  as 
follows: 

PART  813— OEHNmON  OF  INCOME, 
INCOME  UMITS,  RENT  AND 
REEXAMINATION  OF  FAMILY  INCOME 
FOR  THE  SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAMS 
AND  RELATED  PROGRAMS 

1.  The  authority  citation  for  Part  813 
would  continue  to  read  as  follows: 

Authority:  Sees.  3, 5(b),  8,  and  16,  U.S. 
Housing  Act  of  1937  (42  U.S.C.  1437a.  1437c. 
1437f.  and  1437n);  sec.  7(d).  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

2.  Section  813.105  would  be  revised  to 
read  as  follows: 

§  813.105    Occupancy  of  units  availat>to  on 
or  aftar  OctotMfl,  1981. 

(a)  General.  Except  with  the  prior 
approval  of  HUD,  no  Lower  Income 
Family  other  than  a  Very  Low-Income 
Family  shall  be  admitted  to  any  of  the 
following  programs,  for  occupancy  of  a 
unit  for  which  the  effective  date  of  the 
HAP  Contract  is  October  1, 1981  or  later. 
(This  provision  only  applies  to  initial 
occupancy  of  a  unit  by  the  family,  but 
does  not  apply  to  occupancy  of  another 
unit  while  the  family  is  continuously 
assisted  in  the  same  program): 

(1)  Part  880  (Section  8  Housing 
Assistance  Payments  Program  for  New 
Construction); 

(2)  Part  881  (Section  8  Housing 
Assistance  Payments  Program  for 
Substantial  Rehabilitation  Program): 

(3)  Part  882  (Section  8  Housing 
Assistance  Payments  Certificate 
Program  and  Moderate  Rehabilitation): 

(4)  Part  883  (Section  8  Housing 
Assistance  Payments  Program--5tate 
Housing  Agencies): 

(5)  Part  884  (Section  8  Housing 
Assistance  Payments  Program,  New 
Construction  Set-Aside  for  Section  515 
Rural  Rental  Housing  Projects); 

(6)  Part  885  (Loans  for  Housing  for  the 
Elderly  or  Handicapped); 

(7)  Part  886,  Subpart  A  (Section  8 
Housing  Assistance  Payments 
Program — Special  Allocations  (Loan 
Management  Set-Aside));  or 

(6)  Part  886.  Subpart  B  or  C  (Section  8 
Housing  Assistance  Payments 
Program — Special  Allocations 
(Disposition  of  HUD-Owned  Projects)). 

(b)  Request  for  exception.  A  request 
by  a  PHA  or  Owner  for  approval  of 
admission  of  Lower  Income  Families 
other  than  Very  Low-Income  Families  to 
the  covered  programs,  for  occupancy  of 
a  unit  for  which  the  effective  date  of  the 


HAP  is  October  1, 1981,  or  later,  must 
state  the  number  of  admissions  for 
which  exception  is  requested,  the  basis 
for  requesting  the  exception,  and  must 
provide  supporting  data.  Bases  for 
exceptions  diat  may  be  considered  by    , 
HUD  include  the  following: 

(1)  Lower  Income  Families  that  would 
otherwise  be  displaced  from  Section  8 
Substantial  Rehabilitation  or  Moderate 
Rehabilitation  projects; 

(2)  Need  for  admission  of  a  broader 
range  of  tenants  to  preserve  the 
financial  or  management  viability  of  a 
Section  8  project  because  there  is  an 
insufficient  number  of  potential 
applicants  who  are  Very  Low-Income 
Families: 

(3)  Conunitment  of  an  Owner  to 
attaining  occupancy  of  a  Section  8 
project  by  Families  with  a  broad  range 
of  incomes,  as  evidenced  in  the 
application  for  development.  An 
application  citing  this  basis  should  be 
supported  by  evidence  that  the  Owner  is 
pursuing  this  goal  throughout  its 
assisted  projects  in  the  commimity;  and 

(4)  Supervision  of  a  Section  8  project 
by  a  State  Housing  Finance  Agency 
having  a  policy  of  occupancy  by  families 
with  a  broad  range  of  incomes, 
supported  by  evidence  that  the  Agency 
is  pursuing  diis  goal  throughout  its 
assisted  projects  in  the  community,  or  a 
project  with  financing  under  section 
11(b)  of  the  1937  Act  or  under  section 
103  of  othe  Internal  Revenue  Code. 

(c)  Apportionment  for  exceptions.  (1) 
Each  assisted  housing  program  listed  in 
paragraph  (a)  of  this  section  shall 
receive,  as  set  forth  in  a  Notice 
published  in  the  Federal  Register  and 
subject  to  revision  from  time  to  time,  an 
apportionment  which  represents  the 
percentage  of  admissions  to  units  in  that 
program  for  which  the  date  of  the  HAP 
contract  is  October  1, 1981,  or  later,  of  a 
Family  other  than  a  Very  Low-Income 
Family.  The  sum  of  the  number  of  units 
occupied  by  a  Family  other  than  a  Very 
Low-Income  Family  at  the  time  of 
admission  to  the  program  shall  not 
exceed  five  percent  of  all  of  the  dwelling 
units  to  which  this  section  and  24  CFR 
913.105  apply  and  which  become 
available  imder  public  housing  aimual 
contributions  contracts  and  section  8 
housing  assistance  payments  contracts 
under  die  1937  Act  after  October  1, 
1981. 

(2)  These  apportionments  may  be 
redetermined  from  time  to  time  by 
Federal  Register  Notice. 

(d)  Action  on  request  for  exception. 
Whether  to  grant  a  request  for  an 
exception  under  paragraph  (b)  of  this 
section  is  a  matter  committed  by  law  to 
HUD's  sole  discretion,  and  no 


imphcation  is  intended  to  be  created 
th,at  HUD  will  seek  to  grant  approvals 
up  to  the  maximum  limit  permitted  by 
statute,  nor  is  any  presumption  of  an 
entiUement  to  an  exception  created  by 
the  specification  of  certain  grounds  for 
exception  that  HUD  may  consider.  HUD 
will  review  exceptions  granted  to 
Owners  or  PHAs  at  regular  intervals. 
HUD  may  withdraw  permission  to 
exercise  those  exceptions  for  program 
applicants  at  any  time  that  exceptions 
are  not  being  used  or  after  a  periodic 
review,  based  on  the  findings  of  the 
review. 

(e)  Reporting.  PHAs  and  Owners  shall 
comply  with  HUD-prescribed  reporting 
requirements  that  will  permit  HUD  to 
maintain  reasonably  current  data  as  to: 

(1)  The  number  of  dwelling  units  that 
are  subject  to  paragraph  (a)  of  this 
section  but  not  excepted  under 
paragraph  (f)  of  this  section;  and 

(2)  The  number  of  units  for  which  the 
effective  date  of  the  HAP  contract  is 
October  1. 1981,  or  later,  which  are 
occupied  by  Families  that  were  not  Very 
Low-Income  Families  at  the  time  of 
admission  to  the  program  (on  or  after 
July  1. 1984). 

(f)  Inapplicability.  This  section  shall 
not  apply  to  any  dwelling  units  assisted 
by  Indian  Housing  Authorities,  or 
dwelling  units  assisted  with  housing 
vouchers  issued  under  section  8(0)  of  the 
1937  Act  Also,  this  section  shall  not 
apply  to  admissions  to  dwelling  units 
made  available  under  section  8  housing 
assistance  contracts  for  the  piupose  of 
preventing  displacement  or  ameliorating 
the  effects  of  displacement,  including 
displacement  caused  by  rents  exceeding 
30  percent  of  monthly  adjusted  family 
income,  of  lower  income  families  from 
projects  being  rehabilitated  with 
assistance  from  rehabilitation  grants 
under  section  17  of  the  1937  Act 


(The  information  collection  requirements 
contained  in  paragraph  (b)  were  approved  by 
the  O^ice  of  Management  and  Budget  under 
control  number  2502-^315;  the  requirements 
contained  in  paragraph  (e)  were  approved 
under  control  number  2502-0204.) 


PART  882— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM- 
EXISTING  HOUSING 

3.  The  authority  citation  for  Part  882 
would  continue  to  read  as  follows: 

Authority:  Sees.  3,  5.  and  8,  U.S.  Housing 
Act  of  1937  (42  U.S.C.  1437a,  1437c.  and 
1487f);  sec.  7(d),  Department  of  HUD  Act  (42 
U.S.C.  3535(d)). 

4.  Section  882.20g(m)(l)  would  be 
revised  to  read  as  follows: 


S88SL209    Selection  and  pwtidpation. 

***** 

(m)  *  •  • 

(1)  If  a  participant  in  the  PHA's 
Section  8  Housing  Certificate  Program 
notifies  the  PHA  that  the  Family  wants 
another  Certificate  so  that  the  Family 
can  move  to  another  dwelling  unit 
within  the  area  in  which  the  PHA  has 
determined  that  the  PHA  is  not  legally 
barred  &t)m  entering  into  Contracts,  the 
PHA  shall  (unless  the  PHA  determines  it 
does  not  have  sufficient  funding  for 
continued  Section  8  assistance  for  the 
Family)  either — 

(i)  Issue  another  Certificate,  or 

(ii)  Deny  issuance  of  a  Certificate  in 
accordance  with  S  882.210. 


PART  913— DEFINITION  OF  INCOME, 
INCOME  LIMITS,  RENT  AND 
REEXAMINATION  OF  FAMILY  INCOME 
FOR  THE  PUBLIC  HOUSING  AND 
INDIAN  HOUSING  PROGRAMS 

5.  The  authority  citation  for  Part  913 
would  continue  to.  read  as  follows: 

Authority:  Sees.  3. 6.  and  16.  U.S.  Housing 
Act  of  1937  (42  U.S.C.  1437a.  1437d,  and 
1437n);  sec.  7(d].  Department  of  Housing  and 
Urban  Development  Act  ( 42  U.S.C.  3535(d)). 

6.  Section  913.105  would  be  revised  to 
read  as  follows: 

§913.105    Occupancy  Of  units  availat>l«  on 
or  after  OctolMr  1, 1981. 

(a)  General.  Except  with  the  prior 
approval  of  HUD.  no  Lower  Income 
Family  other  than  a  Very  Low-Income 
Family  shall  be  admitted  to  the  Public 
Housing  Program,  for  occupancy  of  any 
unit  in  a  Public  Housing  project  for 
which  initial  occupancy  began  after 
October  1. 1981.  (This  provision  only 
applies  to  initial  occupancy  of  a  unit  by 
the  Famly,  but  does  not  apply  to 
occupancy  of  another  unit  while  the 
Family  is  continuously  assisted  in  the 
same  program.) 

(b)  Request  for  exception.  A  request 
by  a  PHA  for  approval  of  admission  of 
Lower  Income  Families  other  than  Very 
Low-Income  Families  to  the  Public 
Housing  Program  for  occupancy  of  a  unit 
which  first  became  available  for 
occupancy  on  or  after  October  1. 1981, 
must  state  the  number  of  admissions  for 
which  exception  is  requested,  the  basis 
for  requesting  the  exception,  and  must 
provide  supporting  data.  Bases  for 
exceptions  that  may  be  considered  by 
Hud  include  the  following: 

(1)  Need  for  admission  of  a  broader 
range  of  tenants  to  obtain  full 
occupancy; 

(2)  Local  commitment  to  attaining 
occupancy  by  Families  with  a  board 
range  of  incomes.  An  application  citing 


this  basis  should  be  supported  by 
evidence  that  the  PHA  is  pursuing  this 
goal  throughout  its  housing  program  in 
the  commimity; 

(3)  Need  for  higher  incomes  to  sustain 
homeownership  eligibility  in  a 
homeownership  project;  and 

(4)  Need  to  avoid  desplacing  Lower 
Income  Families  from  a  project  acquired 
by  the  PHA  for  rehabilitation. 

(c)  Apportionment  for  exceptions.  (1) 
The  Public  Housing  Program  shall 
receive,  as  set  forth  in  the  Notice 
published  in  the  Federal  Register  and 
subject  to  revision  from  time  to  time,  an 
apportioiunent  which  represents  the 
percentage  of  admissions  to  units  in  the 
Public  Housing  Program  that  first 
became  available  for  occupancy  on  or 
after  October  1, 1981,  by  a  family  other 
than  a  Very  Low-Income  Family.  The 
sum  of  the  nimiber  of  tmits  occupied  by 
a  Family  other  than  a  Very  Low-Income 
Family  at  the  time  of  admission  to  the 
programs  shall  not  exceed  five  percent 
of  all  of  the  dwelling  units  to  which  this 
section  and  24  CFR  813.105  apply  and 
which  become  available  imder  public 
housing  annual  contributions  contracts 
and  section  8  housing  assistance 
payments  contracts  under  the  1937  Act 
after  October  1. 1981. 

(2)  These  apportioments  may  be 
redetermined  from  time  to  time  by 
Frederal  Register  Notice. 

(d)  Action  on  request  for  exception. 
Whether  to  grant  a  request  for  an 
exception  under  paragraph  (b)  of  this 
section  is  a  matter  committed  by  law  to 
HUD's  sole  discretion,  and  no 
implication  is  intended  to  be  created 
that  HUD  will  seek  to  grant  approvals 
up  to  the  maximum  limit  permitted  by 
statute,  nor  is  any  presumption  of 
entitiement  to  an  exception  created  by 
the  specification  of  certain  grounds  for 
exception  that  HUD  may  consider.  HUD 
will  review  exceptions  granted  to  PHAs 
at  regular  intervals.  HUD  may  withdraw 
permission  to  exercise  these  exceptions 
for  program  applicants  at  any  time 
exceptions  are  not  being  used  or  after  a 
periodic  review,  based  on  the  findings  of 
the  review. 

(e)  Reporting.  PHAs  shall  comply  with 
HUD-prescribed  reporting  requirements 
that  will  permit  HUD  to  maintain 
reasonably  current  data  as  to: 

(1)  The  number  of  dwelling  units 
assisted  under  the  1937  Act  in  the  Public 
Housing  Progams  in  projects  for  which  - 
initial  occupancy  began  on  or  after 
October  1, 1981,  and 

(2)  The  number  of  units  that  first 
became  available  for  occupancy  on  or 
after  October  1, 1981,  that  are  occupied 
by  Families  which  were  not  Very  Low- 
Income  Families  at  the  time  of 
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admission  to  the  program  (on  or  after 
July  1, 1984). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  nuinl)er  2502-0204) 

(f)  Inapplicability.  This  section  shall 
not  apply  to  dwelling  units  assisted  by 
Indian  Housing  Authorities. 

Dated:  Apnl  5. 1988. 
Samuel  R.  IHeroe,  fr.. 
Secretary. 
(FR  Doc.  88-9548  Filed  4-28-88:  8:45  am) 

BtUJNG  CODE  4210-31-M 


DEPARTMENT  OF  LABOR  ; 

Mine  Safety  and  Health  Administrafon 
30CFRPart75 


Ventilation  Safety  Standards  for 
Underground  Coal  Mines;  Extension  of 
Comment  Period 


agency:  Mine  Safety  and  Health 
Administration.  Labor. 

action:  Proposed  rule;  extension  of 
comment  period. 


summary:  The  Mine  Safety  and  Health 
Administration  (MSHA)  is  extending  the 
period  for  public  conunent  regarding  the 
Agency's  proposed  rules  for  ventilation 
for  underground  coal  mines  in  30  CFR 
Part  75.  This  extension  is  in  response  to 
requests  from  the  mining  community. 

DATES:  Written  conunents  on  the 
proposed  rule  for  ventilation  standards 
must  be  received  on  or  before  May  27. 
198a 


ADDRESSES:  Send  comments  to  the 
Office  of  Standards.  Regulations,  an 
Variances;  MSHA;  Room  631;  Ballston 
Tower  No.  3;  4015  Wilson  Boulevard: 
Arlington.  Virginia  22203. 


FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Silvey,  Director,  Office  of 
Standards.  Regulations,  and  Variances. 
MSHA.  phone  (703)  235-1910. 


SUPPLEMENTARY  INFORMATION:  On 
January  27. 1988.  MSHA  published  in  the 
Federal  Reguter  (53  FR  2382)  a  proposed 
rule  to  revise  existing  ventilation 
standards  for  underground  coal  mines. 
On  March  29, 1988,  (50  FR  10104)  MSHA 
extended  the  comment  period  to  April 
28, 1968  in  response  to  requests  from  the 
mining  community.  Due  to  further 
requests  from  the  public,  MSHA  is 
extending  the  comment  period  for  the 
proposed  rule  to  May  27, 1988.  All 
interested  parties  are  encouraged  to 
submit  comments  prior  to  that  date. 


Date:  April  27.  198a 
David  C.  O'Neal. 

Deputy  Assistant  Secretary  for  Mine  Safety 

and  Health. 

(FR  Doc.  88-e684  Filed  4-28-88:  8:45  am] 

BILUm  CODE  4il*-«3-« 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

(PP  1E2457/P451;  FRL  3373-3] 

Pesticide  Tolaranca  for  3^3.5- 

Dichlorophonyl)-5-Ethenyt-5-Methyt- 

2,4-Oxazolidinedione 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  This  document  proposes  to 
establish  a  permanent  tolerance  for  the 
combined  residues  of  the  fungicide  3- 
(3,5-dichlorophenyl)-5-€thenyl-5-methyl- 
2,4-oxazolidinedione  (hereafter  in  the 
preamble  called  "vinclozolin")  and  its 
metabolites  containing  the  3,5- 
dichloroaniline  moiety  in  or  on  grapes  at 
6.0  parts  per  million  (ppm).  This 
regulation,  to  establish  a  maximum 
permissible  level  for  residues  of 
vinclozolin  on  grapes,  was  requested  by 
BASF  Wyandotte  Corp. 
date:  Comments,  identifled  by  the 
document  control  number  (PP 1E2457/ 
P451].  must  be  received  on  or  before 
May  16, 1988. 
ADDRESS: 

By  mail,  submit  written  comments  to: 
Information  Services  Section,  Program 
Management  and  Support  Division 
(TS-757C),  Office  of  Pesticide 
Program.  401 M  St..  SW.,  Washington, 
DC  20460. 
In  person,  bring  comments  to:  Rm.  246, 
CM#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202. 
Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  246  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Lois  Rossi.  Product  Manager 
(PM)  21.  Registration  Division. 


Environmental  Protection  Agency.  401 

M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number 

Rm.  227,  CM  #2, 1921  Jefferson  Davis 

Highway.  Arlington.  VA  22202.  (703) 

557-1900. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the  Federal 
Register  of  June  23. 1982  (47  FR  27126), 
which  announced  that  BASF  Wyandotte 
Corp.,  Agricultural  Chemical  Division. 
110  Cherry  Hill  Rd.,  Parsippany.  NJ 
07054.  had  submitted  pesticide  petition 
1E2457  proposing  to  establish  a 
tolerance  for  the  combined  residues  of 
the  fungicide  vinclozolin  and  its 
metaboUtes  in  or  on  the  raw  agricultural 
commodity  table  grapes  at  6.0  parts  per 
million  (ppm). 

A  rule  was  published  in  the  Federal 
Register  of  May  13. 1987  (52  FR  17940) 
which  established  those  tolerances  for  a 
period  of  1  year  from  the  date  of 
publication  of  the  rule  in  the  Federal 
Register  unless  processing  data  on 
raisins  were  submitted  that  show  that 
vinclozolin  residues  do  not  concentrate 
to  a  level  above  30  ppm  in  raisins. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  BASF  Wyandotte  Corp. 
submitted  a  grape-processing  study 
which  adequately  demonstrates  that  a 
raisin  tolerance  of  30  ppm  is 
appropriate.  Based  on  these  data,  the 
published  tolerances  due  to  expire  on 
May  13. 1988  for  vinclozolin  and  its 
metabolites  containing  the  3.5- 
dichloroaniline  moiety  would 
adequately  cover  vinclozolin  residues  in 
raisins  and  dry  grape  pomace.  This 
document  proposes  to  establish 
permanent  tolerances  for  vinclozolin 
and  its  metabolites  containing  the  3.5- 
dichloroaniline  moiety  in  or  on  raisins  at 
30  ppm  and  dry  grape  pomace  at  42  ppm. 

The  toxiocological  data  considered  in 
support  of  the  proposed  tolerances 
include: 

1.  A  90-day  rat  feeding  study  with  a 
no-observed-effect  level  (NOEL)  of  450 
ppm  (22.5  mg/kg/day),  the  highest  dose 
tested. 

2.  A  90-day  dog  feeding  study  with  a 
NOEL  of  300  ppm  (7.5  mg/kg/day). 

3.  A  6-month  dog  feeding  study  with  a 
NOEL  of  100  ppm  {Z5  mg/kg/day). 

4.  A  mouse  teratology  study  with  a 
NOEL  for  maternal  toxicity  of  6,000  ppm 
(900  mg/kg/day),  the  highest  dose 
tested,  and  a  NOEL  for  developmental 
toxicity  of  600  ppm  (90  mg/kg/day). 

5.  A  rabbit  teratology  study  with  a 
NOEL  for  maternal  toxicity  of  300  mg/ 
kg/day  (9,900  ppm)  and  a  NOEL  for 
developmental  toxicity  of  80  mg/kg/ 
day)  (2,640  ppm).  Levels  tested:  0.  600, 
6,000.  and  60,000  ppm. 


6.  A  chronioc  feeding/oncogenicity 
study  in  rats  for  103  weeks,  with  a 
NOEL  of  486  pm  (24  mg/kg],  and  no 
compound-related  oncogenic  effects 
under  the  conditions  of  the  study  at 
doses  of  4,374  ppm  (219  mg/kg  bw/day). 
the  highest  dose  tested. 

7.  A  chronic  feeding/oncogenicity 
study  in  mice  for  26  months,  with  a 
NOEL  of  486  ppm  (73  mg/kg)  and  no 
compound-related  oncogenic  effects 
under  the  conditions  of  the  study  at 
doses  up  tp  4.374  ppm  (503  mg/kg/  bw/ 
day),  the  highest  dose  tested. 

8.  A  dominant  lethal  assay  in  mice, 
negative  at  2,000  mg/kg  (only  level 
tested). 

9.  Sister  chromatid  exchange  study  in 
bone  marrow  of  the  Chinese  hamster 
was  negative. 

10.  Reverse  mutation  test  with  and 
without  metabolic  activation  system 
which  was  negative  for  mutagenic 
effects. 

11.  A  primary  rat  hepatocyte 
unscheduled  DNA  synthesis  assay 
w(iich  showed  negative  mutagenic 
activity  and  a  mouse  lymphoma  forward 
mutation  assay  which  showed  weak 
positive  mutagenic  activity  only  at 
concentrations  exceeding  solubility  in 
the  test  medium.  The  studies  satisfy 
requirements  for  DNA  damage/repair 
assay  in  mammaUan  cells  and  gene 
mutation  cells  in  culture. 

Based  on  the  NOEL  of  100  ppm  in  the 
6-month  dog  feeding  study,  and  using  a 
hundred-fold  uncertainty  factor,  the 
acceptable  daily  intake  (ADI)  for 
vinclozolin  is  calculated  to  be  0.025  mg/ 
kg/day.  The  maximum  permitted  intake 
(MIP)  for  a  60-kg  human  is  calculated  to 
be  1.5  mg/day.  The  theoretical 
maximum  residue  contribution  (TMRC) 
from  existing  tolerances  for  a  1.5-kg  diet 
is  calculated  to  be  0.01199  mg/day.  The 
proposed  action  would  increase  the 
TMRC  to  0.130  mg/day,  utilize  an 
additional  8.13  percent  of  the  TMRC  to 
bring  the  total  percent  of  the  ADI 
utilized  to  51.84  percent,  and  result  in  a 
3.9-percent  increase  of  the  ADI. 

The  nature  of  the  residues  is 
adequately  understood,  and  an 
adequate  analytical  method,  gas 
chromatography  using  an  electron 
capture  detector,  is  published  in  Vol.  II 
of  the  Food  and  Drug  Administration 
(FDA)  Pesticide  Analytical  Manual  for 
enforcement  purposes.  There  is  no 
reasonable  expectation  of  residues  in 
eggs.  milk.  meat,  or  poultry  from  the  use 
on  table  grapes. 

Based  on  the  data  and  information 
considered  by  the  Agency,  it  is 
concluded  that  the  pesticide  is  useful  for 


the  purposes  for  which  the  toterance  is 
sought,  and  it  is  concluded  that  the 
proposed  tolerance  will  protect  the 
public  health.  Therefore,  it  is  proposed 
that  the  tolerance  be  established  as  set 
forth  below. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  docimient 
control  number,  [PP  1E2457/P451].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Information  Services  Section,  at  the 
address  given  above  from  8  a.m.  to  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibihty  Act  (Pub.  L  9fr- 
354,  94  Stat.  1164,  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  signiflcant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities, 
Pesticides  and  pests.  Recording  and 
recordkeeping  requirements. 

Dated:  April  26, 1988. 

Edwin  F.  Tinsworth. 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

§180.360    [Amended] 

2.  In  §  180.380  3-(3-,5-Dichlorophenyl)- 
5-ethenyl-5-qiethyI-Z4- 
oxazolidinedione;  tolerances  for 
residues,  by  amending  paragraph  (b)  by 
deleting  the  phrase  "until  May  13, 1988," 
from  the  first  sentence. 

(FR  Doc.  88-9633  Filed  4-28-88:  8:45  am] 
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40  CFR  Part  261 
[SW-FRL-3371-9] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Proposed  Exclusion 

agency:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule  and  request  for 
comment. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
proposing  to  grant  a  petition  submitted 
by  VAW  of  America,  Incorporated,  St. 
Augustine,  Florida,  to  exclude  certain 
soHd  wastes  generated  at  its  facility 
from  the  Usts  of  hazardous  wastes 
contained  in  40  CFR  261.31  and  261.32. 
This  action  responds  to  a  dehsting 
petition  submitted  under  40  CFR  260.20, 
which  allows  any  peraon  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  Parts  260  through  268. 124, 
270,  and  271  of  Title  40  of  the  Code  of 
Federal  Regulations,  and  under  40  CFR 
260.22,  which  specifically  provides 
generators  the  opportunity  to  petition 
the  Administrator  to  exclude  a  waste  on 
a  "generator-specific"  basis  from  the 
hazardous  waste  lists.  Today's  proposed 
decision  is  based  on  an  evaluation  of 
waste-specific  information  provided  by 
the  petitioner. 

The  Agency  is  also  proposing  the  use 
of  a  fate  and  transport  model  and  its 
application  in  evaluating  the  waste- 
speciRc  information  provided  by  the 
petitioner.  This  model  has  been  used  in 
evaluating  the  petition  to  predict  the 
concentration  of  hazardous  constituents 
released  from  the  petitioned  waste,  once 
it  is  disposed. 

DATES:  EPA  is  requesting  public 
comments  on  today's  proposed  decision 
and  on  the  applicability  of  the  fate  and 
transport  model  used  to  evaluate  the 
petition.  Comments  will  be  accepted 
until  June  13, 1988.  Comments 
postmarked  after  the  close  of  the 
comment  period  will  be  stamped  "late". 

Any  person  may  request  a  hearing  on 
this  proposed  decision  and/or  the  model 
used  in  the  petition  evaluation  by  filing 
a  request  with  Bruce  Weddle,  whose 
address  appears  below,  by  May  16, 1988. 
The  request  must  contain  the 
information  prescribed  in  40  CFR 
260.20(d). 

ADDRESSES:  Send  three  copies  of  your 
comments  to  EPA.  Two  copies  should  be 
sent  to  the  Docket  Clerk,  Office  of  Solid 
Waste  (WH-562),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW.. 
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Washington,  DC  20460.  A  third  copy 
should  be  sent  to  Jim  Kent,  Variances 
Section.  Assistance  Brandt.  PSPD/OSW 
fWH-563).  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW., 
Washington.  DC  20460.  Identify  your 
comments  at  the  top  with  this  regulatory 
docket  number.  "F-^88-VWEP-FFFFF'. 

Requests  for  a  hearing  should  be 
addressed  to  Bruce  Weddle,  Director. 
Permits  and  State  Programs  Division, 
Office  of  Solid  Waste  (WH-563).  U.S. 
Environmental  Protection  Agency.  401  M 
Street.  SW..  Washington.  DC  20460. 

The  RCRA  regulatory  docket  for  this 
proposed  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency.  401  M 
Street.  SW.,  (sub-basement). 
Washington.  DC  2046a  and  is  available 
for  viewing  from  9:00  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding 
Federal  holidays.  Call  (202)  475-9327  for 
appointments.  The  public  may  copy  a 
maximum  of  50  pages  of  material  &om 
any  one  regulatory  docket  at  no  cost 
Additional  copies  cost  20  cents  per  page. 
FON  RmTHEN  MFOMMATION  CONTACT: 
For  general  information,  contact  the 
RCRA  Hotline,  toll  free  at  (800)  424- 
9346.  or  at  (202)  382-3000.  For  technical 
information  concerning  this  notice, 
contact  Mr.  Robert  Kayser,  Office  of 
SoUd  Waste  (WH-563),  U.S. 
Environmental  Protection  Agency,  401  M 
Street.  SW..  Washington.  DC  2046a 
(202)  382-4536. 
SUPPlBiENTAftV  MFORMATION: 

I.  Background 
A.  Authority 

On  January  16. 1961.  as  part  of  its  Rnal 
and  interim  final  regulations 
implementing  section  3001  of  RCRA. 
EPA  published  an  amended  list  of 
hazardous  wastes  from  non-speciHc  and 
specific  sources.  This  list  has  been 
amended  several  times,  and  is  published 
in  40  CFR  281.31  and  261.32.  These 
wastes  are  listed  as  hazardous  because 
they  typically  and  frequently  exhibit  one 
or  more  of  the  characteristics  of 
hazardous  wastes  identified  in  Subpart 
C  of  Part  261  [i.e^  ignitabihty. 
corrosivity,  reactivity,  and  extraction 
procedure  (EP)  toxicity)  or  meet  the 
criteria  for  listing  contained  in  40  CFR 
281.11  (a)(2)  or  (a)(3). 

Individual  waste  streams  may  vary, 
however,  depending  on  raw  materials, 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  that  is  described  in 
these  regulations  generally  is  hazardous, 
a  specific  waste  from  an  individual 
facility  meeting  the  listing  description 
may  not  be.  For  this  reason.  40  CFR 
260.20  and  260.22  provide  an  exclusion 
procedure,  allowing  persons  to 
demonstrate  that  a  specific  waste  from  a 


particular  generating  facility  should  not 
be  regulated  as  a  hazardous  waste. 

To  have  their  wastes  excluded, 
petitioners  must  show  that  wastes 
generated  at  their  facilities  do  not  meet 
any  of  the  criteria  for  which  the  wastes 
were  listed.  See  40  CFR  260.22(a)  and 
the  background  docimients  for  the  listed 
wastes.  In  addition,  the  Hazardous  and 
Solid  Waste  Amendments  (HSWA)  of 
1964  require  the  Agency  to  consider  any 
factors  (including  additional 
constituents)  other  than  those  for  which 
the  waste  was  listed,  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  Accordingly,  a 
petitioner  also  must  demonstrate  that 
the  waste  does  not  exhibit  any  of  the 
hazardous  characteristics  [i.e.. 
ignitability,  reactivity,  corrosivity.  and 
EP  toxicity),  and  must  present  sufficient 
information  for  the  Agency  to  determine 
whether  the  waste  contains  any  other 
toxicants  at  hazardous  levels.  See  40 
CFR  260.22(a),  42  U.S.C.  e921(f),  and  the 
background  documents  for  the  listed 
wastes.  Although  wastes  which  are 
"delisted"  [i.e.,  excluded)  have  been 
evaluated  to  determine  whether  or  not 
they  exhibit  any  of  the  characteristics  of 
hazardous  waste,  generators  remain 
obligated  to  determine  whether  or  not 
their  waste  remains  non-hazardous 
based  on  the  hazardous  waste 
characteristics. 

In  addition  to  wastes  listed  as 
hazardous  in  40  CFR  261.31  and  261.32, 
residues  from  the  treatment,  storage,  or 
disposal  of  listed  hazardous  wastes  and 
mixtures  containing  hazardous  wastes 
also  are  eligible  for  exclusion  and 
remain  hazardous  wastes  until 
excluded.  See  40  CFR  281.3  (c)  and 
(d)(2).  The  substantive  standsud  for 
"delisting"  a  treatment  residue  or  a 
mixture  is  the  same  as  previously 
described  for  listed  wastes. 

B.  Approach  Used  to  Evaluate  This 
Petition 

In  making  a  delisting  determination, 
the  Agency  evaluates  each  petitioned 
waste  against  the  listing  criteria  and 
factors  cited  in  40  CFR  261.11  (a)(2)  and 
(a)(3).  If  the  Agency  believes  that  the 
waste  remains  hazardous  based  on  the 
factors  for  which  the  waste  was 
originally  listed.  EPA  will  propose  to 
deny  the  petition.  If.  however,  the 
Agency  agrees  with  the  petitioner  that 
the  waste  is  non-hazardous  with  respect 
to  the  original  listing  criteria.  EPA  then 
will  evaluate  the  waste  with  respect  to 
other  factors  or  criteria,  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  The  Agency  considers 
whether  the  waste  is  acutely  toxic,  and 


considers  the  toxicity  of  the 
constituents,  the  concentration  of  the 
constituents  in  the  waste,  their  tendency 
to  migrate  and  to  bioaccumulate,  their 
persistence  in  the  enviroiuient  once 
released  from  the  waste,  plausible  and 
specific  types  of  management  of  the 
petitioned  waste,  the  quantities  of  waste 
generated,  and  any  other  additional 
factors  which  may  characterize  the 
petitioned  waste.  , 

The  Agency  is  proposing  to  use  such 
information  to  identify  plausible  ' 
exposure  routes  for  hazardous 
constituents  present  in  the  waste,  and  is 
proposing  to  use  a  particular  fate  and 
transport  model  to  predict  the 
concentration  of  hazardous  constituents 
that  may  be  released  from  the  petitioned 
waste  after  disposal  and  to  determine 
the  potential  impact  of  the  unregulated 
disposal  of  WAWs  petitioned  waste  on 
human  health  and  the  environment 
Specifically,  the  model  will  be  used  to 
predict  a  compliance-point 
concentration  which  will  be  compared 
direcUy  to  the  level  of  regulatory 
concern  for  particular  hazardous 
constituents. 

EPA  believes  that  this  model 
represents  a  reasonable  worst  case 
waste  disposed  scenario  for  the 
petitioned  waste,  and  that  a  reasonable 
worst  case  scenario  is  appropriate  when 
evaluating  whether  a  waste  should  be 
relieved  of  the  protective  management 
constraints  of  RCRA  Subtitle  C.  Because 
a  delisted  waste  is  no  longer  subject  to 
hazardous  waste  control,  the  Agency  is 
generally  unable  to  predict  and  does  not 
control  how  a  waste  will  be  managed 
after  delisting.  Therefore.  EPA  currently 
believes  that  it  is  inappropriate  for  the 
Delisting  Program  to  consider  extensive 
site-specific  factors.  For  example,  a 
generator  may  petition  the  Agency  for 
delisting  of  a  metal  hydroxide  sludge 
which  is  currently  being  managed  in  an 
on-site  landfill  and  provide  data  on  the 
nearest  drinking  water  well, 
permeability  of  the  aquifer, 
dispersivities,  etc.  If  the  Agency  were  to 
base  its  evaluation  solely  on  these  site- 
specific  factors,  the  Agency  might 
conclude  that  the  waste,  at  that  specific 
location,  cannot  affect  the  closest  well, 
and  the  Agency  might  grant  the  petition. 
Upon  promtdgation  of  the  exclusion, 
however,  the  generator  is  under  no 
obligation  to  continue  to  manage  the 
waste  at  the  on-site  landfill.  In  fact,  it  is 
likely  that  the  generator  will  either 
choose  to  send  the  delisted  waste  off- 
site  immediately,  or  will  eventually 
reach  the  capacity  of  the  on-site  facility 
and  subsequently  send  the  waste  off-site 
to  a  faciUty  whidi  may  have  very 


different  hydrogeological  and  exposure 
conditions. 

The  Agency  also  considers  the 
applicability  of  ground- water  monitoring 
data  to  its  evaluation  of  delisting 
petitions.  In  this  case,  the  Agency 
determined  that,  because  VAW  utilizes 
off-site  disposal  of  the  petitioned  waste, 
ground-water  monitoring  data  collected 
from  the  petitioner's  facility  would  not 
characterize  the  effects  of  the  petitioned 
waste  on  the  underlying  aquifer  at  the 
off-site  disposal  facility.  Therefore,  the 
Agency  did  not  request  ground-water 
monitoring  data. 

Finally,  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  specifically 
require  the  Agency  to  provide  notice 
and  an  opportunity  for  comment  before 
granting  or  denying  a  final  exclusion. 
Thus,  a  final  decision  will  not  be  made 
until  all  public  comments  (including 
those  at  requested  hearings,  if  any)  on 
today's  proposal  are  addressed. 

n.  Disposition  of  Petition 

VAW  of  America,  Incorporated,  St. 
Augustine,  Florida 

1.  Petition  for  Exclusion 

VAW  of  America,  Incorporated 
(VAW),  located  in  St  Augustine. 
Florida,  manufactmes  mill-finished 
aluminum  extrusions.  VAW  has 
petitioned  the  Agency  to  exclude  its 
wastewater  treatment  sludge  filter  cake, 
presently  listed  as  EPA  Hazardous 
Waste  No.  F019— "Wastewater 
treatment  sludges  from  the  chemical 
conversion  coating  of  aluminum."  The 
listed  constituents  of  concern  for  F019 
waste  are  chromium  and  complexed 
cyanide.  VAW  petitioned  to  exclude  its 
waste  because  it  does  not  believe  that 
'  the  waste  meets  the  criteria  for  which  it 
'  was  listed.  VAW  also  believes  that  its 
treatment  process  will  generate  a  non- 
hazardous  waste  because  the 
constituents  of  concern,  although 
present  in  the  waste,  are  in  an 
essentially  immobile  form.  VAW  further 
believes  that  the  waste  is  not  hazardous 
for  any  other  reason.  Review  of  this 
petition  included  consideration  of  the 
original  listing  criteria,  as  well  as  the 
additional  factors  required  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984.  See  section  222  of 
the  Amendments  42  U.S.C.  6921(f).  40 
CFR  260.22(d)  (2)-K4).  Today's  proposal 
to  grant  this  petition  for  delisting  is  the 
result  of  the  Agency's  evaluation  of 
VAWs  petition. 

2.  Backgroimd 

VAW  originally  petitioned  the  Agency 
to  exclude  its  wastewater  treatment 
sludge  filter  cake  on  December  17. 1966. 
In  support  of  its  petition.  VAW 


submitted  (1)  detailed  descriptions  of  its 
manufacturing  and  waste  treatment 
processes;  (2)  a  list  of  all  the  raw 
materials  used  in  both  the 
manufacturing  and  treatment  processes; 
(3)  total  constituent  and  EP  toxicity 
analyses  data  lot  all  the  EP  toxic  metals, 
nickel  and  cyanide  from  representative 
samples  of  the  wastewater  treatment 
sludge;  and  (4)  total  constituent 
analyses  data  for  total  sulfide,  and  total 
oil  and  grease  analyses  data  on 
representative  waste  samples. 

VAW  manufactures  miU-finished 
aluminum  extrusions.  The  aluminum 
extrusions,  after  milling,  are  cleaned 
with  heated  sodium  hydroxide  and 
rinsed  with  water.  The  cleaned  and 
milled  aluminum  extrusions  then  are 
dipped  and  sprayed  nvith  chromic  acid 
in  a  chromate  conversion  process  in 
order  to  deposit  a  suitable  coating  for 
subsequent  painting/ finishing 
operations.  The  mill-finished  aluminum 
extrusions  then  are  rinsed  with  water 
and  dried. 

The  only  wastes  to  enter  VAW's 
treatment  system  are  the  rinse  waters 
generated  after  the  cleaning  and 
chromate  conversion  processes.  The 
rinse  waters  are  combined  and  acidified 
with  sulfuric  acid.  Sodium  bisulfite  is 
added  in  order  to  reduce  the  hexavalent 
chromium  to  trivalent  chromium.  The 
resulting  wastewater  then  is  neutralized 
with  sodium  hydroxide,  after  which  both 
a  polymer  and  calcium  chloride  are 
added  to  promote  flocculation  and 
precipitation  of  the  metal  hydroxides. 
The  treated  wastewater  is  pumped  to  a 
surge  tank  and  through  a  clarifier  and 
sand  filter.  The  thickened  sludge  is 
removed  from  the  clarifier,  and  water  is 
removed  from  the  sludge  by  a  filter 
press.  The  effiuent  from  the  sand  filter  is 
either  reused  or  pumped  to  the  ground 
water  as  permitted  by  VAWs  industrial 
waste  treatment  facility  permit.  The 
supernatant  from  the  filter  press  is 
returned  to  the  clarifier.  The  filter- 
pressed  sludge  is  dropped  from  the  filter 
press  into  a  20  cubic-yard  hopper, 
drummed,  and  is  currently  disposed  of 
off-site  in.a  hazardous  waste  landfill. 

To  collect  representative  samples 
from  filter  presses  like  VAW's, 
petitioners  are  normally  requested  to 
collect  a  minimum  of  four  composite 
samples  comprised  of  independent  grab 
samples  collected  over  time  [e.g.,  grab 
samples  collected  every  hour  and 
composited  by  shift  etc.).  See  "Test 
Methods  for  Evaluating  Solid  Wastes: 
Physical/Chemical  Methods."  U.S.  EPA 
Office  of  Solid  Waste  and  Emergency 
Response,  Publication  SW-848  (third 
edition).  November  1986,  and  "Petitions 
to  Delist  Hazardous  Wastes — ^A 
Guidance  Manual."  U.S.  EPA  Office  of 


Solid  Waste.  (EPA/530-SW-85-003). 
April  1985. 

VAW  collected  a  total  of  eleven  grab 
samples  of  the  wastewater  treatment 
sludge  filter  cake  over  a  period  of  eleven 
months.  One  drum  of  the  waste  was 
randomly  selected  each  month.  The 
contents  of  the  drum  were  completely 
mixed  with  a  stainless  steel  shovel,  and 
the  grab  sample  was  collected  by 
pushing  a  quart  jar  through  the  waste. 
Seven  of  the  eleven  samples  were 
analyzed  for  both  the  total  constiiucn* 
concentrations  [i.e.,  mg  of  a  particular 
constituent  per  kg  of  waste)  and  the 
extraction  procedure  (EP)  leachate 
concentrations  [i.e.,  mg  of  a  particular 
constituent  per  liter  of  extract),  of  all  the 
EP  toxic  metals,  nickel,  and  cyanide. 
The  remaining  four  samples  were 
analyzed  for  total  constituent 
concentrations  of  sulfide  and  for  total 
oil  and  grease  content  VAW  claims 
that,  due  to  a  consistent  manufacturing 
and  treatment  process,  the  analyses 
from  samples  collected  over  the  eleven 
month  period  are  representative  of  any 
variation  in  the  wastewater  treatment 
sludge  constituent  concentrations. 

3.  Agency  Analysis 

VAW  used  SW-846  method  numbers 
7040-7951  and  9010  to  quantify  the  total 
constituent  concentrations  and  SW-846 
method  number  1310  to  quantify  the  EP 
leachable  concentrations  of  the  EP  toxic 
metals,  nickel,  and  cyanide  in  their 
waste.  VAW  used  SW-846  method 
number  9030  to  quantify  the  total 
constituent  concentration  of  sulfide. 
Table  1  presents  the  maximum  total 
constituent  concentration  of  the  EP  loxic 
metals,  nickel,  cyanide,  and  sulfide. 
Table  2  presents  the  maximum  EP 
leachate  values  of  the  EP  toxic  metals, 
nickel,  and  cyanide.  (Analysis  for  EP  or 
multiple  extraction  procedure  (MEP) 
leachable  concentrations  of  sulfide  (or 
reactive  sulfide)  is  not  necessary  since 
the  Agency's  level  of  regulatory  concern 
is  based  on  the  total  constituent 
concentration  of  reactive  sulfide.) 
Detection  limits  represent  the  lowest 
concentrations  quantifiable  by  VAW, 
when  using  the  appropriate  SW-846 
analytical  methods  to  analyze  its  waste. 
(Detection  limits  may  vary  according  to 
the  waste  and  waste  matrix  being 
analyzed,  i.e.,  the  "cleanliness"  of  waste 
matrices  vary  and  "dirty"  waste 
matrices  may  cause  interferences,  thus 
raising  the  detection  limit.)  Using  SW- 
846  method  number  3540.  VAW 
determined  that  its  waste  had  a 
maximum  oil  and  grease  content  of  0.01 
percent;  therefore,  the  EP  analyses  did 
not  have  to  be  modified  in  accordance 
with  the  Oily  Waste  EP  methodology 
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[i.e.,  wastes  having  more  than  one        ' 
percent  total  oil  and  grease  may  have 
significant  concentrations  of  the 
constituent  of  concern  in  the  oil  phase, 
and  thus,  their  presence  would  not  be 
assessed  using  the  standard  EP  leachate 
procedure).  See  SW-a46  method  number 
1330.  None  of  the  samples  analyzed 
exhibited  the  characteristics  of 
ignitability,  corrosivity,  or  reactivity. 
See  40  CFR  261.21.  261.22,  and  261.23. 

Table  1.— Maximum  Total  Constituent 
Concentrations  Wastewater 

Treatment  Sludge  Filter  Cake  (mo/ 

KG) 


Constituents 

Total 
constituent 
concentra- 
tion 

Arsenic 

<0.05 
<10 
<1.0 
18260 
19.2 

Barium 

Cadmium „         „. 

Chrcwiium       

laad 

MArnify 

<005 

<;«>lnnium 

<005 

<»>Mr 

<1.0 
<5.0 
<10 
460 

Nirkn) 

Oyamrt^  

Suifida 

Table  2.— Maximum  EP  Leachate  Con- 
centrations Wastewater  Treat- 
ment Sluoge  Filter  Cake  (mg/l) 


Constituents 

EP  leachate 
concentra- 
tion 

Areenic 

<0.015 
<1 

'<0.05 
0  18 

Barium 

Cadmium 

Chromium                „. 

Mercury                           > — ^ 

0.06 
<  0.002 
<0.05 
<0.05 
<0.1 
•<0.05 

SihMT 

Nidte* 

C.yaiwlt, 

'  AJthou9h  the  detection  limit  used  vms  <0.5  ma/ 
I.  the  manmum  possibie  EP  leachate  concentration 
of  cadmium  must  be  <0.06  mg/1,  assuming  a  dilu- 
tion factor  ot  twenty  limes  (based  on  100  grams  of 
sam(9te  and  dilution  of  2  Mers  of  water)  and  a 
theoretical  worst  case  leaching  of  100  percent 

'Calcuialed  by  assuming  a  dHution  factor  of 
twenty  bmes  (based  on  100  grams  of  sample  and 
(Wution  of  2  Mers  of  water)  and  a  theoretical  worst 
case  leaching  of  100  percent 


VAW  submitted  a  signed  certification 
stating  that  based  on  current  annual 
waste  generation,  their  maximum 
aimual  generation  rate  of  wastewater 
treatment  sludge  will  be  82.5  tons.  The 
Agency  may  review  a  petitioner's 
estimates  and,  on  occasion,  has 
requested  a  petitioner  to  re-evaluate 
estimated  waste  volume.  EPA  accepts 
VA W's  certified  estimate  of  82.5  tons 
(approximately  81  cubic  yards). 


EPA  does  not  generally  verify 
submitted  test  data  before  proposing 
delisting  decisions,  and  has  not  verified 
the  data  upon  which  it  proposes  to  grant 
VAW's  exclusion.  The  sworn  affidavit 
submitted  with  this  petition  binds  the 
petitioner  to  present  truthful  and 
accurate  resiilts.  The  Agency,  however, 
has  previously  conducted  a  spot- 
sampling  and  analysis  program  to  verify 
the  representative  nature  of  the  data  for 
some  percentage  of  the  submitted 
petitions,  and  may  randomly  select  this 
facility  in  the  future  for  spot-sampling. 

4.  Agency  Evaluation 

VAW  stated  in  its  petition  that  it 
plans  to  dispose  of  its  petitioned 
wastewater  treatment  sludge  filter  cake 
in  an  offsite  non-hazardous  landfill  if  its 
petition  is  granted.  The  Agency 
considered  the  appropriateness  of 
alternative  disposal  scenarios  for  filter 
cake  wastes  and  decided  that  a  landfill 
scenario  is  the  most  reasonable,  worst- 
case  scenario.  Under  this  disposal 
scenario,  the  major  exposure  route  of 
concern  for  any  hazardous  constituents 
would  be  ingestion  of  contaminated 
groimd  water.  The  Agency,  therefore, 
evaluated  the  petitioned  waste  using  its 
vertical  and  horizontal  spread  (VHS) 
landfill  model  which  predicts  the 
leachability  and  potential  for 
groimdwater  contamination  from  wastes 
that  are  landfilled.  See  50  FR  7882 
(February  26, 1985),  50  FTl  48896 
(November  27, 1985),  and  the  RCRA 
public  docket  for  these  notices  for  a 
detailed  description  of  the  VHS  model 
and  its  parameters.  This  modelling 
approach,  which  includes  a  ground- 
water transport  scenario,  was  used  with 
conservative,  generic  parameters,  to 
predict  reasonable  worst-case 
contaminant  levels  in  ground  water  at  a 
hypothetical  receptor  well  [i.e.,  the 
model  estimates  the  ability  of  an  aquifer 
to  dilute  the  toxicant  from  a  specific 
volume  of  waste).  The  Agency  requests 
comments  on  the  use  of  the  VHS  model 
as  applied  to  the  evaluation  of  VAW's 
waste. 

Specifically,  the  Ag6ncy  used  the  VHS 
model  to  evaluate  the  mobility  of 
chromium  and  lead  from  VAW's 
wastewater  treatment  sludge  filter  cake. 
The  Agency's  evaluation,  using  the 
waste  volume  of  81  cubic  yards  and  the 
maximum  EP  leachate  concentrations  of 
all  the  inorganic  constituents  of  concern 
in  the  VHS  model,  generated  the 
compliance-point  concentrations  shown 
in  Table  3.  The  Agency  did  not  evaluate 
the  mobility  of  the  remaining  inorganic 
constituents  [i.e.,  arsenic,  barium, 
cadmium,  cyanide,  mercury,  nickel. 


selenium,  and  silver)  from  VAW's  waste 
because  they  were  not  detected  in  the 
EP  extract  using  the  appropriate  SW-646 
analytical  test  methods  (see  Table  2). 
The  Agency  believes  that  it  is 
inappropriate  to  evaluate  non- 
detectable  concentrations  of  a 
constituent  of  concern  in  its  modelling 
efforts  if  the  non-detectable  value  was 
obtained  using  the  appropriate 
analytical  method.  Specifically,  if  a 
constituent  cannot  be  detected  (when 
using  the  appropriate  analytical  method) 
the  Agency  assumes  that  the  constituent 
is  not  present  and  therefore  does  not 
present  a  threat  to  either  htmian  health 
or  the  environment. 

Table  3.— VHS:  Calculated  Compu- 
ance-Point  Concentrations  Listed 
and  Non-Listed  Constituents  of 
Concern  Wastewater  Treatment 
Sludge  Filter  Cake 


Constituent 

Compiiance- 

potTft 
ooricentra- 
lion(mg/l) 

Regulalory 

standwd 

(mg/l) 

Lead 

0.0056 
0.0024 

0.05 
0.05 

The  waste  exhibited  chromium  and 
lead  levels  at  the  compliance  point 
below  the  levels  prescribed  by  the 
National  Primary  Drinking  Water 
Regulations  (NPDWR).  Because  the 
concenfration  of  total  cyanide  is  less 
than  1  ppm.  by  inference,  the 
concentration  of  reactive  cyanide  will 
be  below  the  Agency's  interim  standard 
of  250  ppm.  See  "Interim  Agency 
Threshold  for  Toxic  Gas  Generation," 
July  12, 1985,  Internal  Agency 
Memorandum  in  the  RCRA  public 
docket.  Lastly,  because  the  total 
constituent  concentration  of  sulfide  is 
less  than  500  ppm.  by  inference,  the 
concentration  of  reactive  sulfide  will  be 
below  the  Agency's  interim  standard  of 
500  ppm.  See  "Interim  Agency  Threshold 
for  Toxic  Gas  Generation."  July  12, 1985. 
Internal  Agency  Memorandum  in  the 
RCRA  public  docket. 

The  Agency  concluded  after  reviewing 
VAW's  processes  and  raw  materials  list, 
that  no  other  hazardous  constituents  of 
concern  are  being  used  by  VAW.  and 
that  no  other  constituents  of  concern  are 
likely  to  be  present  or  formed  as 
reaction  products  or  by-products  of 
VAW's  waste.  In  addition  the  waste        < 
does  not  exhibit  any  of  the 
characteristics  of  ignitability, 
corrosivity,  or  reactivity.  See  40  CFR 
261.21,  261.22.  and  261.23.  respectively. 


5.  Conclusion 

The  Agency  beUeves  that  VAW's 
wastewater  treatment  system  can 
render  the  F019  wastes  non-hazardous. 
VAW's  manufacturing  and  waste 
treatment  processes  are  beUeved  to  be 
imifonn  and  consistent  because  the 
facility  does  not  perform  as  a  job  shop 
or  have  seasonal  product  variations. 
Additionally,  despite  the  uniformity  of 
VAW's  processes,  VAW  opted  to  collect 
eleven  random  samples  over  an  eleven 
month  period — ^which  is  nearly  three 
times  the  number  of  samples  required  by 
the  Agency  to  be  collected  by 
petitioners  having  similar  manufacturing 
and  waste  treatment  processes.  The 
Agency  believes  that  the  samples  of 
treated  waste  analyzed  reflect  the  day- 
to-day  variations  in  manufacturing  and 
treatment  processes  intended  to  be  used 
thereafter.  The  Agency,  therefore,  is 
proposing  that  VAW's  waste  be 
considered  non-hazardous,  as  it  should 
not  present  a  significant  hazard  to  either 
human  health  or  the  environment. 

The  Agency,  therefore,  proposes  to 
grant  an  exclusion  to  VAW  of  America, 
Incorporated,  located  in  St.  Augustine, 
Florida,  for  its  wastewater  treatment 
sludge  filter  cake  described  in  its 
petition  as  FPA  Hazardous  Waste  No. 
F019.  If  the  proposed  rule  becomes 
effective,  the  wastewater  treatment 
sludge  filter  cbke  should  no  longer  be 
subject  to  regulation  under  40  CFR  Parts 
262  through  268  and  the  permitting 
standards  of  40  CFR  Part  270. 

If  made  final,  the  exclusion  will  only 
apply  to  the  processes  covered  by  the 
original  demonstration.  The  facility 
would  require  a  new  exclusion  if  either 
its  manufacturing  or  treatment  processes 
are  altered,  and  accordingly  would  need 
to  file  a  new  petition.  The  facility  must 
treat  waste  generated  from  changed 
processes  as  hazardous  until  a  new 
exclusion  is  granted. 

Although  management  of  the  waste 
covered  by  this  petition  would  be 
relieved  firom  Subtitle  C  jurisdiction 
upon  final  promulgation  of  an  exclusion, 
the  generator  of  a  delisted  waste  must 
either  treat,  store,  or  dispose  of  the 
Waste  in  an  on-site  facility,  or  ensure 
that  the  waste  is  delivered  to  an  off-site 
storage,  treatment,  or  disposal  facility, 
either  of  which  is  permitted,  licensed,  or 
registered  by  a  State  to  manage 
municipal  or  industrial  solid  waste. 
Alternatively,  the  delisted  waste  may  be 
delivered  to  a  facility  that  beneficially 
uses  or  reuses,  or  legitimately  recycles 
or  reclaims  the  waste,  or  treats  the 
waste  prior  to  such  beneficial  use,  reuse, 
recycling,  or  reclamation. 


m.  Effective  Date 

This  rule,  if  promulgated,  will  become 
effective  immediately.  The  Hazardous 
and  Solid  Waste  Amendments  of  1984 
amended  section  3010  of  RCRA  to  allow 
rules  to  become  effective  in  less  than  six 
months  when  the  regulated  conununity 
does  not  need  the  six-month  period  to 
come  into  compliance.  Tliat  is  the  case 
here,  because  this  rule,  if  promulgated. 
would  reduce  the  existing  requirements 
for  persons  generating  hazardous 
wastes.  In  light  of  the  unnecessary 
hardship  and  expense  that  would  be 
imposed  on  this  petitioner  by  an 
effective  date  six  months  after 
promulgation  and  the  fact  that  a  six- 
month  deadline  is  not  necessary  to 
achieve  the  purpose  of  section  3010,  EPA 
believes  that  this  exclusion  should  be 
effective  immediately  upon 
promulgation.  These  reasons  also 
provide  a  basis  for  making  this  rule 
effective  immediately,  upon 
promulgation,  under  the  Administrative 
Procedures  Act,  pursuant  to  5  U.S.C. 
553(d). 

IV.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  proposal  to  grant  an 
exclusion  is  not  major,  since  its  effect,  if 
promulgated,  would  be  to  reduce  the 
overall  costs  and  economic  impact  of 
EPA's  hazardous  waste  management 
regulations.  This  reduction  would  be 
achieved  by  excluding  waste  generated 
at  a  specific  facility  from  EPA's  lists  of 
hazardous  wastes,  thereby  enabling  this 
facility  to  treat  its  waste  as  non- 
hazardous.  There  is  no  additional 
impact,  therefore,  due  to  today's  rule. 
This  proposal  is  not  a  major  regulation, 
therefore,  no  Regulatory  Impact 
Analysis  is  required. 

V.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612.  whenever  an 
Agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment,  if  promulgated,  will 
not  have  an  adverse  economic  impact 
on  small  entities  since  its  effect  would 
be  to  reduce  the  overall  costs  of  EPA's 


hazardous  waste  regulations  and  would 
be  limited  to  one  facility.  Accordingly,  I 
hereby  certify  that  this  proposed 
regulation,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

VI.  List  of  Subjects  in  40  CFR  Part  261 

Hazardous  materials.  Waste 
treatment  and  disposal.  Recycling. 

Authority:  Sec.  3001  RCRA,  42  U.S.C  6821. 

Date:  April  22. 1988. 
Jeffery  D.  Donit 
Deputy  Director,  Office  of  Solid  Waste. . 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  261  is  proposed 
to  be  amended  as  follows: 

PART  261-4DENTIFICATION  AND 
USTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  Sees.  1006.  2002(a),  3001,  and 
3002  of  the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  (42  U.S.C. 
6905.  6912(a).  6921.  and  6922). 

2.  In  Appendix  IX,  add  to  table  1  the 
following  wastestream  in  alphabetical 
order: 

Appendix  IX — Wastes  Excluded  Under 
260.20  and  260.22 


Table  1— Wastes  Excluded  From 
non-Speofic  Sources 


Facility 

Address 

Waste 

description 

• 

VAW  of 

•                            • 

St.  Augustine. 

Wastewater 

America 

fl. 

treatment 

Incorporated 

sludge  filter 
caKes  (EPA 
Hazardous 
Waste  No. 
F019) 

generated  from 
the  chemical 
conversion 
coating  of 
aluminum  after 
[insert  date  of 
final  rule's 
publication]. 

• 

•                               • 

•                            • 

[FR  Doc.  88-9524  Filed  4-28-88;  8:45  am] 
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40  CFR  Part  261 
(SW-FRL-3372-1] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Proposed  Exclusion 

agency:  Environmental  Protection 
Agency. 

action:  Proposed  rule  and  request  for 
comment. 

smmARV:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
proposing  to  grant  a  petition  submitted 
by  Roanoke  Electric  Steel  Corporation. 
Roanoke,  Virginia,  to  exclude  certain 
solid  wastes  generated  at  its  facility 
from  the  lists  of  hazardous  wastes 
contained  in  40  CFR  261.31  and  261.32. 
This  action  responds  to  a  delisting 
petition  submitted  under  40  CFR  260.20, 
which  allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  Parts  260  through  268, 124. 
270,  and  271  of  Title  40  of  the  Code  of 
Federal  Regulations,  and  under  40  CFR 
260.22,  which  specifically  provides 
generators  the  opportunity  to  petition 
the  Administrator  to  exclude  a  waste  on 
a  "generator-specific"  basis  from  the 
hazardous  waste  lists.  Today's  proposed 
decision  is  based  on  an  evaluation  of 
waste-specific  information  provided  by 
the  petitioner. 

The  Agency  is  also  proposing  the  use 
of  a  fate  and  transport  model  and  its 
application  in  evaluating  the  waste- 
specific  information  provided  by  the    j 
petitioner.  This  model  has  been  used  in 
evaluating  the  petition  to  predict  the 
concentration  of  hazardous  constituents 
released  from  the  petitioned  waste,  once 
it  is  disposed.  j 

DATES:  EPA  is  requesting  public 
comments  on  today's  proposed  decision 
and  on  the  applicability  of  the  fate  and 
transport  model  used  to  evaluate  the 
petition.  Comments  will  be  accepted 
until  June  13, 198a  Comments 
postmarked  after  the  close  of  the 
comment  period  will  be  stamped  "late". 
Any  person  may  request  a  hearing  on 
this  proposed  decision  and/or  the  model 
used  in  the  petition  evaluation  by  filing 
a  request  with  Bruce  Weddle,  whose 
address  appears  below,  by  May  16, 1988. 
The  request  must  contain  the 
information  prescribed  in  40  CFR 
260.20(d]. 

ADDRESSES:  Send  three  copies  of  your 
comments  to  EPA.  Two  copies  should  be 
sent  to  the  Docket  Clerk.  Office  of  Sohd 
Waste  (WH-562).  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington.  DC  20460.  A  third  copy 
should  be  sent  to  Jim  Kent,  Variances 
Section.  Assistance  Branch.  PSPD/ 


OSW,  (WH-563).  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460.  Identify  your 
comments  at  the  top  with  this  regulatory 
docket  number  'T-88-RSEP-FFFFF'. 

Requests  for  a  hearing  should  be 
addressed  to  Bruce  Weddle,  Director, 
Permits  and  State  Programs  Division, 
Office  of  Solid  Waste  (WH-563),  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW..  Washington,  DC  20460. 

The  RCRA  regulatory  docket  for  this 
proposed  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW..  (sub-basement). 
Washington,  DC  20460,  and  is  available 
for  viewing  from  9:00  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding 
Federal  holidays.  Call  (202)  475-9327  for 
appointments.  The  public  may  copy  a 
maximum  of  50  pages  of  material  from 
any  one  regulatory  docket  at  no  cost. 
Additional  copies  cost  20  cents  per  page. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  general  information,  contact  the 
RCRA  Hotline,  toll  free  at  (800)  424- 
9346.  or  at  (202)  382-3000.  For  technical 
information  concerning  this  notice, 
contact  Ms.  Linda  Cessar,  Office  of 
Solid  Waste  (WH-.563),  U.S. 
Environmental  Protection  Agency.  401  M 
Street,  SW.,  Washington,  DC  20460, 
(202)  475-9828. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  Authority 

On  January  16. 1981.  as  part  of  its  final 
and  interim  final  regulations 
implementing  section  3001  of  RCRA. 
EPA  published  an  amended  list  of 
hazardous  wastes  from  non-specific  and 
specific  sources.  This  hst  has  been 
amended  several  times,  and  is  published 
in  40  CFR  281.31  and  261.32.  These 
wastes  are  listed  as  hazardous  because 
they  typically  and  frequently  exhibit  one 
or  more  of  the  characteristics  of 
hazardous  wastes  identified  in  Subpart 
C  of  Part  261  [i.e.,  ignitability, 
corrosivity,  reactivity,  and  extraction 
procedure  (EP)  toxicity)  or  meet  the 
criteria  for  listing  contained  in  40  CFR 
261.11  (a)(2)  or  (a)(3). 

Individual  waste  streams  may  vary, 
however,  depending  on  raw  materials, 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  that  is  described  in 
these  regxilations  generally  is  hazardous, 
a  specific  waste  from  an  individual 
facility  meeting  the  listing  description 
may  not  be.  For  this  reason.  40  CFR 
260.20  and  260.22  provide  an  exclusion 
procedure,  allowing  persons  to 
demonstrate  that  a  specific  waste  from  a 
particular  generating  facility  should  not 
be  regulated  as  a  hazardous  waste. 


To  have  their  wastes  excluded, 
petitioners  must  show  that  wastes 
generated  at  their  facilities  do  not  meet 
any  of  the  criteria  for  which  the  wastes 
were  listed.  See  40  CFR  260.22(a)  and 
the  background  documents  for  the  listed 
wastes.  In  addition,  the  Hazardous  and 
Solid  Waste  Amendments  (HSWA)  of 
1984  require  the  Agency  to  consider  any 
factors  (including  additional 
constituents)  other  than  those  for  which 
the  waste  was  listed,  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  Accordingly,  a 
petitioner  also  must  demonstrate  that 
the  waste  does  not  exhibit  any  of  the 
hazardous  characteristics  [i.e., 
ignitability,  reactivity,  corrosivity.  and 
EP  toxicity),  and  must  present  sufficient 
information  for  the  Agency  to  determine 
whether  the  waste  contains  any  other 
toxicants  at  hazardous  levels.  See  40 
CFR  260.22(a).  42  U.S.C.  6921(f).  and  the 
background  docmnents  for  the  listed 
wastes.  Although  wastes  which  are 
"delisted"  [i.e.,  excluded)  have  been 
evaluated  to  determine  whether  or  not 
they  exhibit  any  of  the  characteristics  of 
hazardous  waste,  generators  remain 
obligated  to  determine  whether  or  not 
their  waste  remains  non-hazardous 
based  on  the  hazardous  waste 
characteristics. 

In  addition  to  wastes  listed  as 
hazardous  in  40  CFR  261.31  and  261.32. 
residues  from  the  treatment,  storage,  or 
disposal  of  listed  hazardous  wastes  and 
mixtures  containing  hazardous  wastes 
also  are  eligible  for  exclusion  and 
remain  hazardous  wastes  until 
excluded.  See  40  CFR  261.3  (c)  and 
(d)(2).  The  substantive  standard  for 
"delisting"  a  freatment  residue  or  a 
mixture  is  the  same  as  previously 
described  for  listed  wastes. 

B.  Approach  Used  to  Evaluate  This 
Petition 

In  making  a  delisting  determination, 
the  Agency  evaluates  each  petitioned 
waste  against  the  listing  criteria  and 
factors  cited  in  40  CFR  261.11  (a)(2)  and 
(a)(3).  If  the  Agency  believes  that  the 
waste  remains  hazardous  based  on  the 
factors  for  which  the  waste  was 
originally  listed,  EPA  will  propose  to 
deny  the  petition.  If,  however,  the 
Agency  agrees  with  the  petitioner  that 
the  waste  is  non-hazardous  with  respect 
to  the  original  listing  criteria.  EPA  then 
will  evaluate  the  waste  with  respect  to 
other  factors  or  criteria,  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  The  Agency  considers 
whether  the  waste  is  acutely  toxic,  and 
considers  the  toxicity  of  the 


constituents,  the  concentration  of  the 
constituents  in  the  waste,  their  tendency 
to  migrate  and  to  bioaccumulate.  their 
persistence  in  the  environment  once 
released  from  the  waste,  plausible  and 
specific  types  of  management  of  the 
petitioned  waste,  the  quantities  of  waste 
generated,  and  any  other  additional 
factors  which  may  characterize  the 
petitioned  waste. 

The  Agency  is  proposing  to  use  such 
information  to  identify  plausible 
exposure  routes  for  hazardous 
constituents  present  in  the  waste  and,  is 
proposing  to  use  a  particular  fate  and 
transport  model  to  predict  the 
concentration  of  hazardous  constituents 
that  may  be  released  from  the  petitioned 
waste  after  disposal  and  to  determine 
the  potential  impact  of  the  unregulated 
disposal  of  Roanoke's  petitioned  waste 
on  human  health  and  the  environment. 
Specifically,  the  model  will  be  used  to 
predict  a  compliance-point 
concentration  which  will  be  compared 
directiy  to  the  level  of  regulatory 
concern  for  particular  hazardous 
constituents. 

EPA  believes  that  this  model 
represents  a  reasonable  worst  case 
waste  disposal  scenario  for  the 
petitioned  waste,  and  that  a  reasonable 
yvorst  case  scenario  is  appropriate  when 
evaluating  whether  a  waste  should  be 
relieved  of  the  protective  management 
constraints  of  RCRA  Subtitie  C.  Because 
a  delisted  waste  is  no  longer  subject  to 
hazardous  waste  control,  the  Agency  is 
generally  unable  to  predict  and  does  not 
control  how  a  waste  will  be  managed 
after  delisting.  Therefore,  EPA  currenUy 
believes  that  it  is  inappropriate  for  the 
Delisting  Program  to  consider  extensive 
site-specific  factors.  For  example,  a 
generator  may  petition  the  Agency  for 
delisting  of  a  metal  hydroxide  sludge 
which  is  currently  being  managed  in  an 
on-site  landfill  and  provide  data  on  the 
nearest  drinking  water  well, 
permeability  of  the  aquifer, 
dispersivities,  etc.  If  the  Agency  were  to 
base  its  evaluation  solely  on  these  site- 
specific  factors,  the  Agency  might 
conclude  that  the  waste,  at  that  specific 
location,  cannot  affect  the  closest  well, 
and  the  Agency  might  grant  the  petition. 
Upon  promulgation  of  the  exclusion, 
however,  the  generator  is  under  no 
obligation  to  continue  to  manage  the 
waste  at  the  on-site  landfill.  In  fact,  it  is 
likely  that  the  generator  will  either 
choose  to  send  the  delisted  waste  off-site 
immediately,  or  will  eventually  reach 
the  capacity  of  the  on-site  facility  and 
subsequently  send  the  waste  off-site  to  a 
facility  which  may  have  very  different 
hydrogeological  and  exposure 
conditions. 


The  Agency  also  considers  the 
applicability  of  ground-water  monitoring 
data  to  its  evaluation  of  delisting 
petitions.  In  this  case,  the  Agency 
determined  that,  because  Roanoke  is 
seeking  an  upfront  delisting  [i.e.,  an 
exclusion  for  wastes  generated  from  a 
laboratory-scale  treatment  process), 
ground-water  monitoring  data  collected 
from  the  area  where  the  petitioner  plans 
to  dispose  of  the  waste  is  not  necessary. 
Because  the  petitioned  wastestream  is 
not  currently  generated  or  disposed  of. 
ground-water  data  would  not 
characterize  the  effects  of  the  petitioned 
waste  on  the  underlying  aquifer  at  the 
disposal  site,  and  thus,  would  serve  no 
purpose. 

Roanoke  petitioned  the  Agency  for  an 
upfront  exclusion  (for -wastes  that  have 
not  yet  been  generated)  based  on  a 
laboratory-scale  waste  freatment 
process  [i.e.,  a  scaled  down  version  of  a 
proposed  treatment  system),  untreated 
waste  characteristics,  and  process 
descriptions.  Additionally,  the  Agency  is 
proposing  that  verification  testing 
requirements  [i.e.,  required  analytical 
testing  of  representative  samples 
obtained  from  the  full-scale  freatment 
system  verifying  that  the  freatment 
system  is  on-line  and  operating  as 
described  in  the  petition)  be  made 
conditions  of  the  exclusion.  These 
conditions,  if  the  exclusion  is  granted, 
will  be  implemented  in  order  to  show 
that,  once  on-line,  the  treatment  system 
can  render  the  waste  non-hazardous  by 
meeting  the  Agency's  verification  testing 
limitations  [i.e..  the  maximum  allowable 
level  of  the  hazardous  constituents  of 
concern  present  in  the  waste,  below 
which,  the  waste  would  not  be 
considered  hazardous). 

From  the  evaluation  of  Roanoke's 
upfront  delisting  petition,  a  hst  of 
constituents  was  developed  for  the 
verification  testing  and  tentative 
maximum  allowable  freated  waste 
concentrations  for  these  constituents 
were  derived  by  back  calculating  horn 
the  regulatory  standards  through  the  use 
of  the  proposed  fate  and  fransport 
model  for  a  landfill  management 
scenario.  These  levels  [i.e.,  "delisting 
levels")  are  proposed  conditions  of  the 
dehsting. 

The  Agency  encourages  the  use  of 
upfront  delisting  petitions  because  they 
have  the  advantage  of  allowing  the 
applicant  to  know  what  treatment  levels 
for  constituents  should  be  sufficient  to 
render  specific  wastes  non-hazardous, 
before  investing  in  new  or  modified 
waste  freatment  systems.  Therefore, 
upfront  delisting  will  allow  new 
facilities  to  receive  exclusions  prior  to 
generating  waste,  which,  without 


upfit)nt  exclusions,  would  uimecessarily 
have  been  considered  hazardous. 
Upfront  dehstings  for  existing  faciUties 
could  be  processed  concurrentiy  during 
construction  or  permitting  activities; 
therefore,  new  or  modified  treatment 
systems  should  be  capable  of  producing 
wastes  that  are  considered  non- 
hazardous  sooner  than  otherwise  would 
be  possible.  At  the  same  time, 
conditional  batch  testing  requirements 
to  submit  data  verifying  that  the 
delisting  levels  are  achieved  by  the  fully 
operational  manufacturing/treatment 
systems  will  maintain  the  integrify  of 
the  delisting  program  and  will  ensure 
that  only  non-hazardous  wastes  are 
removed  from  Subtitie  C  control. 

Finally,  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  specifically 
require  the  Agency  to  provide  notice 
and  an  opportunity  for  comment  before 
granting  or  denying  a  final  exclusion. 
Thus,  a  final  decision  will  not  be  made 
on  this  petition  proposed  today  until  all 
public  comments  (including  those  at 
requested  hearings,  if  any)  are 
addressed. 

II.  Disposition  of  Petition 

Roanoke  Electric  Steel  Corporation. 
Roanoke.  Virginia. 

1.  Petition  for  Exclusion 

Roanoke  Electric  Steel  Corporation 
(Roanoke),  located  in  Roanoke,  Virginia, 
produces  reinforcing  bars,  billets,  and 
merchant  steel  bars.  Roanoke  has 
petitioned  the  Agency  to  exclude  its 
chemically  stabilized  electric  arc 
furnace  dust,  presenUy  listed  as  EPA 
Hazardous  Waste  No.  K061— "Emission 
control  dust/ sludge  frxjm  the  primary 
production  of  steel  in  electric  furnaces." 
The  listed  constituents  of  concern  for 
K061  waste  are  cadmium,  chromium, 
and  lead.  Roanoke  petitioned  to  exclude 
its  waste  because  it  does  not  believe 
that  the  waste  meets  the  criteria  for 
which  it  was  listed.  Roanoke  also 
believes  that  its  treatment  process  will 
generate  a  nonhazardous  waste  because 
the  constituents  of  concern,  although 
present  in  the  waste,  are  in  an 
essentially  immobile  form.  Roanoke 
further  believes  that  the  waste  is  not 
hazardous  for  any  other  reason.  Review 
of  this  petition  included  consideration  of 
the  original  listing  criteria,  as  well  as  the 
additional  factors  required  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984.  See  section  222  of 
the  Amendments  42  U.S.C.  6921(f).  40 
CFR  260.22(d)  (2)-(4).  Today's  proposal 
to  grant  this  petition  for  delisting  is  the 
result  of  the  Agency's  evaluation  of 
Roanoke's  petition. 
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2.  Background 

Roanoke  originally  petitioned  the 
Agency  to  exclude  its  chemically 
stabilized  electric  arc  furnace  dust 
(CSEAFD)  on  March  16, 1987.  In  support 
of  its  petition,  Roanoke  submitted  (1) 
detailed  descriptions  of  its 
manufacturing  and  pnqiosed  waste 
treatment  processes:  *  (2)  a  list  of  ail  the 
raw  materials  used  in  both  the 
manufacturing  and  treatment  processes; 
(3)  total  constituent.  EP  toxicity,  and 
multiple  extraction  procedure  (MEP) 
analyses  data  (used  to  assess  stabilized 
wastesj  for  ail  the  EP  toxic  metals, 
nickel  and  cyanide  from  representative 
samples  of  the  CSEAFD  as  generated 
using  a  laboratory-scale  treatment 
system;  and  (4)  total  constituent 
analyses  for  total  sulfide,  and  total  oil 
and  grease  analyses  on  representative 
waste  samples.  Once  Roanoke's  full- 
scale  treatment  system  is  on-line,  EPA 
proposes  that  Roanoke  be  required  to 
perform  analyses  for  EP  leachate 
concentrations  of  all  the  EP  toxic 
metals,  nickel,  and  cyanide,  and  total 
constituent  concentrations  of  total 
reactive  sulfide  and  total  reactive 
cyanide  on  batches  of  treated  waste 
(see  section  4 — Agency  Evaluation). 

Roanoke  produces  reinforcing  bars, 
billets,  and  merchant  steel  bars  by 
processing  steel  scraps  in  four  electric 
arc  furnaces  (EAFs).  The  scrap  steel  is 
melted  and  refined  in  the  furnace  whea 
an  electric  arc  surges  between  the 
electrodes  and  scrap.  When  the  moiten 
steel  reaches  3000  degrees  Fahrenheit,  it 
is  poured  into  a  ladle  and  cast  into  ingot 
molds. 

The  EAFs  produce  dust  during  (1) 
melting  of  scrap,  (2)  pouring  moiten 
steel,  (3)  pneumatic  iniection  of 
additives.  (4)  oxygen  blowing,  and  (5) 
meltdown/reHning  periods.  The  EAF 
dust  is  collected  in  a  fluidized  storage 
silo. 

The  EAF  dust  is  tlien  mixed  with 
weighed  amounts  of  certain  chemicals  in 
a  prescribed  ratio  in  accordance  with 
Roanoke's  proprietary  processing 
sequence.  Roanoke  has  tested 
laboratory-scale  levels  of  stabilized 
waste  in  an  experimental  treatment  unit 
Data  from  this  unit  has  been  submitted 
as  the  basis  for  the  petitioned  upfront 
delisting.  Roanoke  plans  to  construct  a 
full-scale  mixing  and  stabilization 
facility  once  their  laboratory-scale 
system  has  produced  treated  wastes 
tiiat  support  an  upfront  delisting 
decision.  Roanoke  plans  to  dispose  of 


'  Roanoke  claimed  thai  it*  CSEAFD  treatment 
process  is  confidential  and  proprietary;  therefore, 
the  Agency  is  handling  information  on  Roanoke's 
CSEAFD  treatment  process  as  ConTidential 
Business  Information  (CBI). 


the  chemically  stabilized  EAF  dust  at  an 
off-site  non-hazardous  waste  dedicated 
landnil,  if  the  exclusion  is  granted. 

To  collect  representative  samples 
from  EAF  baghouses  like  Roanoke's, 
petitioners  are  normally  requested  to 
collect  a  minimum  of  four  composite 
samples  comprised  of  independent  grab 
samples  collected  over  time  (e.g.,  grab 
samples  collected  every  hour  and 
composited  by  shift,  etc.].  See  'Test 
Metliods  for  Evaluating  Solid  Wastes: 
Physical/Chemical  Methods,"  U.S.  EPA 
Office  of  Solid  Waste  and  Emergency 
Response,  Publication  SW-«46  (third 
edition),  November  1966,  and  "Petitions 
to  Delist  Hazardous  Wastes — A 
Guidance  Manual,"  U.S.  EPA,  Office  of 
Solid  Waste,  (EPA/530-SW-a5-003). 
April  1985. 

Roanoke  collected  a  total  of  five  grab 
samples  of  the  EAF  dust  from  the 
storage  silo  on  five  different  days 
between  January  27, 1987  and  March  2, 
1987.  Each  sample  was  collected  in  a 
thirty  gallon  container  and  sent  to 
Roanoke's  laboratory  for  stabilization. 
The  five  samples  were  analyzed  for  total 
constituent  concentrations  [Le.,  mg  of  a 
particular  constituent  per  every  Vg  of 
waste),  and  extraction  procedure  (EP) 
and  multiple  extraction  procedure  \}jiEP] 
leachate  concentrations  [i.e.,  mg  of  a 
particular  constituent  per  liter  of  ■ 
extract),  of  all  the  EP  toxic  metals, 
nickel,  and  cyanide.  The  five  samples 
were  also  analyzed  for  total  constituent 
concentrations  of  sulfide  and  for  total 
oil  and  grease  content. 

Roanoke  claims  that,  due  to  a 
consistent  manufacturing  and  treatment 
process,  the  analyses  from  samples 
collected  over  a  four  week  period  are 
representative  of  any  variation  in 
CSEAFD  constituent  concentrations. 
Additionally,  Roanoke  claims  that 
utilizmg  a  fluidized  (air)  transport 
system  to  convey  the  EAF  dust  from  the 
baghouses  to  the  storage  silo  (where  the 
EAF  dust  is  continually  mixed) 
minimizes  the  variability  in  EAF  dust 
constituent  composition/concentration 
(/.e.,  mixiiig  several  day's  generation  of 
FAF  dust  in  the  storage  silo  will  tend  to 
average  out  hi^  total  constituent 
concentrations  of  the  constituents  of 
concern  in  the  EAF  dust  potentially 
generated  on  one  day  with  lower  total 
constituent  concentrations  of  the. 
constituents  of  concern  in  the  EAF  dust 
potentially  generated  on  another  day, 
thus  minimizing  the  expected  range  in 
total  constituent  concentrations  of  the 
constituents  of  concern  in  the  EAF  dust). 

3.  Agency  Analysis 

Roanoke  used  SW-846  method 
numbers  7040-7951  and  9010  to  quantify 
the  total  constituent  concentrations  and 


SW-846  method  numbers  1310  (standard 
EP)  and  1320  (MEP)  to  quantify  the 
leachable  concentrations  of  the  EP  toxic 
metals,  nickel,  and  cyanide  in  their 
waste.  Roenolie  used  SW-848  method 
number  9030  to  quantify  the  total 
constituent  concentration  of  sulfide. 
Table  1  presents  the  maximum  total 
constituent  concentration  of  the  EP  toxic 
metals,  nickel,  cyanide,  and  sulfide. 
Tables  2  and  3  present  the  maximum  EP 
leachate  values  and  maximum  MEP 
leachate  values  of  the  EP  toxic  metals, 
nickel,  and  cyanide,  respectively. 
(Analysis  for  EP  or  MEP  leachable 
concentrations  of  sulfide  (or  reactive 
sulfide)  are  not  necessary  since  the 
Agency's  level  of  regulatory  concern  is 
based  on  the  total  constituent  > 

concentration  of  reactive  sulfide.) 
Detection  limits  represent  the  lowest 
concentrations  quantifiable  by  Roanoke, 
when  using  the  appropriate  SW-646 
analytical  methods  to  analyze  its  waste. 
(Detection  limits  may  vary  according  to 
the  waste  and  waste  matrix  being 
analyzed.  i.e..  the  "cleanliness"  of  waste 
matrices  vary  and  "dirty"  waste 
matrices  may  cause  interferences,  thus 
raising  the  detection  limit) 

Table  1.— Maximum  Total  Constituent 
Concentrahons  CSEAFD  (mg/kg) 


Cooelilueutt 


Arsenic _. 

Barium 

Cadmium 

Chromium.... 
Lead 


Mercury 

Selenium  ,„.. 

Silver 

Nickel 


Cyanide. 
Suffide.... 


Total 
conslKi^ 


4.49 

385 

265 

2190 

18100 

1.75 

i.oe 

31.9 
281 

0l8 
21.3 


Table  2.— Maximum  EP  Leachate 
Concentrations  CSEAFD  (mg/l) 


Constituents 

EP 

leachate 

concerv 

mxan 

Arsenic „ „ _ 

Barium              

'  <0.22 
1  48 

f:«rfmiiim 

0.04 

0JJ2 

Lead „.    „ 

0.27 

Mercury 

0.001 

Sttmrmm      

'  <J06* 

SiK»«f            ,,,     

KOJO* 
<0J6 

Nickel 

Cymide .._ _ 

'  <0.04 

■Cateulfd  t»y  aeaumiiM  a  dMhm  factor  of 
twenty  times  (based  on  100  grams  of  aan^  and 
fSMdon  of  2000  mis  of  water)  and  a  theoretical  worst 
case  leaching  of  100  percent 


Table  3.— Maximum  MEP  Leachate  Concentrations  CSEAFD  (mg/1) 

Cortstitueni 

Concentration  days 

1 

2 

3 

4 

5 

6 

7 

8 

9 

Arsenic «._.    „.    

Barium 

0.27 
<Q.01 

0.03 

0.11 
<0.001 

0.04 

0.2 
<0.01 

0.02 

0.08 
<  0.001 

0.03 

0.19 
<0.01 

0.02 
<0.05 
<0.001 

0.02 

0.18 
<0.01 

0.02 
<0.05 
<0.001 

0.02 

0.17 
<0.01 

0.04 
<0.05 
<0.001 
<0.02 

0.15 
<0.01 

0.02 
<0.05 
<0.001 
<0.02 

0.13 
<0.01 
<0.02 
<0.05 
<0.001 
<0.02 

0.16 

0.01 

0.02 

<0.05 

<0.001 

<0.02 

Cadmium „ ,.„. 

<0.03 

Chromium  ....,,..„ ,,,^,,^  ^^^  ^    ^ 

0.01 

Lead __ 

0.02 

Mercury _..     „      

<0.05 

Nk*«l_ 

<0.001 

Selenium' „.    

0.02 
0 

SIver. „     , 

<0.01 

<0X)1 

<0.01 

<0.01 

<0.01 

<0.01 

•    <0.01 

<0.01 

Cyanide 



t«»JiJflfSP!fJ'*J!3??SllS??'?^'*'®™J^  completed  due  to  the  suffkaently  k>w  total  constituent  cortceotrations  (i.e..  assuming  the  20:1  Uquid  to  solid  ratio  of  the  EP 

tfwwty  test  and  100  percent  (eacfiing,  the  worst  case  extract  concentration  would  be  below  tt>e  level  of  regulatorv  concern). 


Using  SW-646  method  number  3540, 
Roanoke  determined  that  its  waste  had 
a  maximum  oil  and  grease  content  of 
0.0127  percent;  therefore,  the  EP 
analyses  did  not  have  to  be  modified  in 
accordance  with  the  Oily  Waste  EP 
methodology  (;>.,  wastes  having  more 
than  one  percent  total  oil  and  grease 
may  have  significant  concentrations  of 
the  constituent  of  concern  in  the  oil 
phase,  and  thus,  their  presence  would 
not  be  assessed  using  the  standard  EP 
leachate  procedure).  See  SW-846 
method  number  1330.  None  of  the 
samples  analyzed  exhibited  the 
characteristics  of  ignitabilify, 
corrosivity.  or  reactivify.  See  40  CFR 
261.21,  261.22,  and  261.23. 

Roanoke  submitted  a  signed 
certification  stating  that  based  on 
current  annual  waste  generation  and 
laboratory-scale  mixing  ratio  of  reagent 
to  EAF  dust  its  maximum  annual 
generation  rate  of  CSEAFD  will  be 
15,850  tons.  The  Agency  may  review  a 
petitioner's  estimates  and,  on  occasion, 
has  requested  a  petitioner  to  re-evaluate 
estimated  waste  volimie.  EPA  accepts 
Roanoke's  certified  esitmate  of  15,850 
tons  (approximately  15,654  cubic  yards). 

EPA  does  not  generally  verify 
submitted  test  data  before  proposing 
delisting  decisions,  and  has  not  verified 
the  data  upon  wliich  it  proposes  to  grant 
Roanoke's  exclusion,  llie  sworn 
affidavit  submitted  with  this  petition 
binds  the  petitioner  to  present  truthfiil 
and  accurate  results.  "The  Agency, 
however,  has  previously  conducted  a 
spot-sampling  and  analysis  program  to 
verify  the  represedtative  nature  of  the 
data  for  some  percentage  of  the 
submitted  petitions,  and  may  randomly 
select  to  visit  this  facilify  in  the  futiue 
for  spot-sampling. 

4.  Agency  Evaluation 

Roanoke  stated  in  its  petition  that  it 
plans  to  dispose  of  its  petitioned 
stabilized  waste  in  an  off-site  non- 
hazardous  dedicated  landfill  if  its 


petition  is  granted.  The  Agency 
considered  the  appropriateness  of 
alternative  disposal  scenarios  for 
stabilized  wastes  and  decided  that  a 
landfill  scenario  is  the  most  reasonable, 
worst-case  scenario.  Under  this  disposal 
scenario,  the  major  exposure  route  of 
concern  for  any  hazardous  constituents 
would  be  ingestion  of  contaminated 
ground  water.  The  Agency,  therefore, 
evaluated  the  petitioned  waste  using  its 
vertical  and  horizonal  spread  (VHS) 
landfill  model  which  predicts  the 
leachability  and  potential  for  groimd- 
water  contamination  from  wastes  that 
are  landfilled.  See  50  FR  7882  (February 
28, 1985),  50  FR  48896  (November  27, 
1985),  and  tiie  RGRA  public  docket  for 
these  notices  for  a  detailed  description 
of  the  VHS  model  and  its  parameters. 
This  modelling  approach,  which 
includes  a  ground-water  transport 
scenario,  was  used  with  conservative, 
generic  parameters,  to  predict 
reasonable  worst-case  contaminant 
levels  in  ground  water  at  a  hypothetical 
receptor  well  (i.e.,  the  model  estimates 
the  abilify  of  an  aquifer  to  dilute  the 
toxicant  from  a  specific  volume  of 
waste).  The  Agency  requests  comments 
on  the  use  of  the  VHS  model  as  applied 
to  the  evaluation  of  Roanoke's  waste. 

Specifically,  the  Agency  used  the  VHS 
model  to  evaluate  the  mobilify  of  all  the 
inorganic  constituents  (except  arsenic, 
seleniimi,  and  cyanide)  from  Roanoke's 
CSEAFD  waste.  The  Agency's 
evaluation,  using  the  CSEAFD  voliune  of 
15,654  cubic  yards  and  the  maximum  EP 
leachate  concentrations  of  all  the 
inorganic  constituents  of  concern  in  the 
VHS  model,  generated  the  compliance- 
point  concentrations  shown  in  Table  4. 
The  Agency  did  not  evaluate  the 
mobilify  of  the  remaining  inorganic 
constituents  (i.e.,  arsenic,  cyanide,  and 
selenium)  from  Roanoke's  waste 
because  they  were  not  detected  in  the 
EP  exbract  using  the  appropriate  SW-846 
analystical  test  methods  (see  Table  2). 
the  Agency  believes  it  is  inappropriate 


to  evaluate  non-detectable 
concentrations  of  a  constituent  of 
concern  in  its  modelling  efforts  if  the 
non-detectable  value  was  obtained 
using  the  appropriate  analytical  method. 
Specifically,  if  a  constituent  cannot  be 
detected  (when  using  the  appropirate 
analystical  method)  the  Agency  assumes 
that  the  constituent  is  not  present  and 
therefore  does  not  present  a  threat  to 
either  human  health  or  the  environment 

Table  4.— VHS:  Calculated  Compli- 
ance-Point Concentrations  Listed 
AND  Non-Listed  Constituents 
CSEAFD 


Constituent 

CompH- 

anoe-point 

cortoart- 

liabun 

(mg/l) 

Regula- 
tory 
standard 
(mg/l) 

Barium 

Cadmium 

Chromium 

Lead -... _ 

Mercury .     

NKkel 

Silver 

0.23 
.006 

.035 

.043 

.00015 

.057 

.0063 

1.0 

0.01 
.05 
.05 
.002 
.50 
.05 

The  CSEAFD  exhibited  barium, 
cadmium,  chromium,  lead,  mercury,  and 
silver  levels  at  the  compliance  point 
below  the  levels  prescribed  by  the 
National  Primary  Drinking  Water 
Regulations  (NPDWR).  The 
concentration  of  nickel  at  the 
compliance  point  is  below  the  Agency's 
health-based  level  of  0.50  mg/l.  See 
Verified  Reference  Doses  (RfDs)  of  the 
U.S.  EPA,  ORD/ECAO-CIN-475, 
January  1986. 

The  Agency  used  the  MEP  test  to 
assess  the  long-term  stabilify  of 
Roanoke's  stabilized  waste.  In  this 
procedure,  a  sample  of  Roanoke's 
stabilized  waste  was  ground  and  passed 
through  a  lOOx  mesh  screen  in  order  to 
determine  whether  the  metals  are 
chemically  bound  in  the  waste  matrix. 
Once  a  sample  was  prepared,  a  series  of 
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nine  synthetic  acid  rain  extractions 
were  performed  in  order  to  determine 
whether  the  metals  would  leach  from 
the  waste  matrix  over  time.  The  MEP 
data  reported  in  Table  3  indicate  that 
the  CSEAFD  treatment  residue  exhibits 
long-term  stability  by  leaching  non- 
hazardous  levels  of  metals  after  multiple 
extractions. 

Because  the  concentration  of  total 
cyanide  is  0.8  mg/kg,  the  Agency 
believes  that  the  concentration  of 
reactive  cyanide  will  be  below  the 
Agency's  interim  standard  of  250  ppm. 
See  "Interim  Agency  Threshold  for 
Toxic  Gas  Generation,"  Jul>'  12. 1985. 
Internal  Agency  Memorandum  in  the 
RCRA  public  docket.  Lastly,  because  the 
total  constituent  of  sulfide  is  21.3  mg/kg, 
the  Agency  believes  that  the 
concentration  of  reactive  sulfide  will  be 
below  the  Agency's  interim  standard  of 
500  ppm.  See  "Interim  Agency  Threshold 
for  Toxic  Gas  Generation."  July  12, 1985, 
Internal  Agency  Memorandum  in  the 
RCRA  public  docket. 

The  Agency  concluded  after  reviewing 
Roanoke's  processes  and  raw  materials 
list,  that  no  other  hazardous  constituents 
of  concern  are  being  used  by  Roanoke, 
and  that  no  other  constitutents  of 
concern  are  likely  to  be  present,  or 
formed  as  reaction  products  or  by- 
products of  Roanoke's  waste.  In 
addition  the  waste  does  not  exhibit  any 
of  the  characteristics  of  ignitability 
corrosivity.  or  reactivity.  See  40  CFR 
261.21,  261.22.  and  261.23,  respectively. 

5.  Conclusion 

The  Agency  believes  that  Roanoke's 
CSEAFD  treatment  system  can  render 
the  K061  wastes  non-hazardous.  The 
Agency  believes  that  the  samples  of 
treated  waste  analyzed  reflect  the  day- 
to-day  variations  in  manufacturing  and 
treatment  processes  for  both  the 
particular  grades  or  scrap  used  and  the 
particular  grades  of  steel  produced 
during  the  demonstration  period  and 
intended  to  be  used  and  produced, 
respectively,  thereafter.  The  Agency, 
therefore,  is  proposing  that  Roanoke's 
CSEAFD  waste,  once  it  meets  certain 
verification  testing  requirements,  be 
considered  non-hazardous,  as  it  should 
not  present  a  significant  hazard  to  either 
human  health  or  the  environment.  The 
Agency,  therefore,  propose  to  grant  a 
conditional  exclusion  to  the  Roanoke 
Electric  Steel  Corporation,  located  in 
Roanoke.  Virginia,  for  its  fully  cured 
chemically  stabilized  electric  arc 
furnace  dust  treatment  residue 
described  in  their  petition  as  EPA 
Hazardous  Waste  No.  K061.  If  the 
proposed  rule  becomes  effective,  the 
fully  cured  treatment  residue  should  no 
longer  be  subject  to  regulation  under  40 


CFR  Parts  262  through  268  and  die 
permitting  standards  of  40  CFR  Part  27a 

6.  Verification  Testing  Conditions 
As  stated  earlier,  the  proposed 
exclusion  contains  verification  testing 
requirements.  If  the  final  exclusion  is 
granted,  the  petitioner  will  be  required 
both  to  verify  that  the  treatment  system 
is  on-line  and  operating  as  described  in 
the  petition,  and  to  show  that,  once  on- 
hne,  the  treatment  system  can  meet  the 
Agency's  verification  testing  limitations 
{j.e.,  "delisting  levels").  These  proposed 
conditions  are  specific  to  the  upfront 
exclusion  petitioned  for  by  Roanoke. 

This  proposed  exclusion  is  conditional 
upon  the  following: 

(1)  Testing: 

(A)  Initial  Testing:  During  the  first 
four  weeks  of  operation  of  die  full-scale 
treatment  system.  Roanoke  must  collect 
representative  grab  samples  of  each 
treated  batch  of  the  CSEAFD  and 
composite  the  grab  samples  daily.  The 
daily  composites,  prior  to  disposal,  must 
be  analyzed  for  the  EP  leachate 
concentrations  of  all  the  EP  toxic 
metals,  nickel  and  cyanide  (using 
distilled  water  in  the  cyanide 
extractions),  and  the  total  constituent 
concentrations  of  reactive  sulfide  and 
reactive  cyanide.  Analyses  must  be 
performed  according  to  SW-846 
methodologies.  Roanoke  must  report  the 
analytical  test  data  obtained  during  this 
initial  period  no  later  than  90  days  after 
the  treatment  of  the  first  full-scale  batch. 

(B)  Subsequent  Testing:  The  daily 
testing  requirements  of  {1)(A)  shall 
continue  and  the  analytical  test  data 
must  be  reported  every  90  days 
following  the  initial  report  required  in 
(1)(A). 

(2)  Delisting  levels:  If  die  EP  extract 
concentrations  for  chromium,  lead, 
arsenic  or  sUver  exceed  0.315  mg/i;  for 
barium  exceeds  6.3  mg/l;  for  cadmium  or 
selenium  exeed  0J)63  mg/1;  for  mepcury 
exceeds  0.0128  mg/l  for  nickel  exceeds 
3.15  mg/1;  or  for  cyanide  exceeds  1.26 
mg/L  or  total  reactive  cyanide  or  total 
reactive  sulfide  levels  exceed  2S0  mg/kg 
and  500  mg/kg,  respectively,  the  waste 
must  either  be  re-treated  or  managed 
and  disposed  in  accordance  with 
SubtiUeCofRCRA. 

(3)  Termination  of  Testing:  The  testing 
and  reporting  requirements  of  condition 
(1)(B)  shall  be  terminated  by  EPA  when 
the  results  of  four  consecutive  daily 
composites  for  the  petitioned  waste 
show  the  maximum  allowable  levels  in 
condition  (2)  are  not  exceeded  and  the 
Section  Chief,  Variances  Section, 
notifies  Roanoke  that  the  conditions 
have  been  lifted. 

The  Agency  has  determined,  through 
its  review  of  similar  petitions  from  the 


iron  and  steel  industry,  that 
approximately  four  weeks  are  required 
for  a  facility  to  train  operators,  and  to 
collect  sufficient  data  to  verify  that  a 
full-scale  stabilization  process  is 
operating  correctiy.  Accordingly,  the 
Agency  is  proposing  an  initial  testing 
condition  and  a  subsequent  testing 
condition. 

The  proposed  initial  testing  condition 
would  require  Roanoke  to  collect  dally 
composite  samples  diuing  the  first  four 
weeks  of  operation  of  the  full-scale 
treatment  system.  The  Agency  has 
proposed  tlds  initial  testing  condition  to 
both  gather  data  obtained  from  the  full- 
scale  treatment  system,  and  to  ensure 
that  the  full-scale  treatment  system  is 
closely  monitored  during  the  start-up 
period. 

The  proposed  subsequent  testing 
condition  provides  the  Agency  with  final 
verification  data  shotving  that  the  full- 
scale  treatment  system  is  operating  as 
described  in  the  petition  and  would  be 
initiated  once  the  initial  testing  period  is 
completed.  As  proposed,  the  subsequent 
testing  condition  would  require  Roanoke 
to  continue  the  daily  testing  and 
reporting  requirements  of  the  initial 
testing  condition  until  EPA  received  the 
results  from  four  consecutive  daily 
composites  of  the  petitioned  waste 
showing  that  the  maximum  allowable 
levels  [i.e..  the  deUsting  levels  of 
condition  number  2)  were  not  exceeded 
and  the  Section  Chief,  Variances 
Section,  notified  Roanoke  that  the 
conditions  had  been  lifted. 

The  Agency  proposed  a  mechanism  to 
terminate  the  testing  and  reporting 
requirements  of  the  subsequent  testing 
condition  for  the  following  reasons:  (1) 
Based  on  the  laboratory-scale  data 
submitted  by  Roanoke,  the  Agency 
believes  that  consistenUy  non- 
hazardous  wastes  can  be  generated 
from  the  CSEAFD  treatment  process  and 
thus  continued  testing  would  be 
excessive:  and  (2)  termination  of  this 
condition  after  four  consecutive  daily 
composites  meeting  the  delisting  levels 
of  condition  number  (2),  is  consistent 
with  existing  policy  that  testing  may  be 
terminated  for  continuously  generated 
wastes  after  taking  a  minimum  of  four 
representative  samples  if  those  wastes 
are  well  mixed  and  unifonnly  produced. 
(EPA  normally  requests  a  minimum  of 
four  samples  of  a  continuously 
generated  waste.)  See  'Test  Methods  for 
Evaluating  Solid  Wastes:  Physical/ 
Chemical  Mediods,"  U.S.  EPA  Office  of 
Solid  Waste  and  Emergency  Response, 
Publication  SW-84d  (diird  edition). 
November  1986.  and  "Petitions  to  Delist 
Hazardous  Wastes — A  Guidance 
Manual,"  U.S.  EPA.  Office  of  SoUd 


Waste.  (EPA/530-SW-85-003),  April 
1985. 

Future  upfront  delisting  proposals  and 
decisions  issued  by  the  Agency  may 
include  different  testing  requirements 
based  on  an  evaluation  of  the  uniformity 
of  the  process  and  of  the  waste,  of  the 
waste  volume  (including  whether  there 
is  a  fixed  volume  of  waste  or  an  infinite 
source),  and  of  other  factors  normally 
considered  in  the  petition  review 
process.  For  example,  wastes  with 
variable  constituent  contentrations, 
discussed  in  previous  delisting  decisions 
{e.g.,  see  51  FR  41323,  November  14. 
1986),  require  continuous  batch  testing. 

(4)  Data  submittals:  All  data  must  be 
submitted  to  the  Section  Chief, 
Variances  Section,  PSPD/OSW.  (WH- 
563).  U.S.  EPA,  401  M  Street.  S.W.. 
Washingotn  DC  20460  widiin  the  time 
period  specified  in  (1)(A)  and  (l)(B), 
respectively.  Failure  to  submit  the 
required  data  will  be  considered  by  the 
Agency  sufficient  basis  to  revoke 
Roanoke's  exclusion  to  the  extent 
directed  by  EPA.  All  data  must  be 
accompanied  by  the  following 
certification  statement: 

Under  civil  and  criminal  penalty  of  law  for 
the  making  or  sutHnission  of  false  or 
fraudulent  statements  or  representations 
(pursuant  to  the  applicable  provisions  of  the 
Federal  Code  which  include,  Imt  may  not  be 
limited  to.  18  U.S.C.  6928),  1  certify  that  the 
informatian  contained  in  or  accompanying 
this  document  is  true,  accurate  and  gomplete. 

As  to  the  (those)  identified  8ection(s)  of 
this  document  for  which  I  cannot  personally 
verify  its  (their)  truth  and  accuracy.  I  certify 
as  the  company  official  having  supervisory 
responsibility  for  the  persons  who,  acting 
under  ray  direct  instructions,  made  the 
verification  that  this  information  is  true, 
accurate  and  complete. 

In  the  event  that  any  of  this  information  is 
determined  by  EPA  in  its  sole  discretion  to  be 
false,  inaccurate  or  incomplete,  and  upon 
.conveyance  of  this  fact  to  the  company,  I 
recognize  and  agree  that  this  exclusion  of 
wastes  will  be  void  as  if  it  never  had  effect  or 
to  the  extent  directed  by  EPA  and  that  the 
company  will  be  liable  for  any  actions  taken 
in  contravention  of  the  company's  RCRA  and 
CERCLA  obligations  premised  upon  the 
company's  reUance  on  the  void  exclusion. 

(Name  of  Certifying  Person) 

•Dale    

'(Title  of  Certifying  Pterson) 

If  made  final,  the  proposed  exclusion 
will  only  apply  to  the  processes  covered 
by  the  original  dAnonstration.  The 
faciUty  would  require  a  new  exclusion  if 
either  its  manufacturing  or  treatment 
processes  are  altered  or  if  the 
percentage  of  each  different  type  of 
scrap  metal  (/  e.,  steel  turnings,  #1 


bundles.  #2  bundles,  #1  steel.  #2  steel, 
busheling.  railroad  steel,  plate  and 
structural,  shredded  scrap,  and  railroad 
specialties)  used  to  charge  the  furnace 
falls  outside  the  percent  range  of  each 
type  of  scrap  metal  historically  used  to 
charge  the  furnaces  (as  documented  in 
the  petition),  and  accordingly  woidd 
need  to  file  a  new  petition.  The  facility 
must  treat  waste  generated  from 
changed  processes  as  hazardous  until  a 
new  exclusion  is  granted. 

Although  management  of  the  waste 
covered  by  this  petition  would  be 
relieved  from  Subtide  C  jurisdiction 
upon  final  promulgation  of  an  exclusion, 
the  generator  of  a  delisted  waste  must 
either  treat,  store,  or  dispose  of  the 
waste  in  an  on-site  facility,  or  ensure 
that  the  waste  is  delivered  to  an  off-site 
storage,  treatment,  or  disposal  facility, 
either  of  which  is  permitted,  licensed,  or 
registered  by  a  State  to  manage 
municipal  or  industrial  solid  waste. 
Alternatively,  the  delisted  waste  may  be 
delivered  to  a  facility  that  beneficially 
uses  or  reuses,  or  legitimately  recycles 
or  reclaims  the  waste,  or  treats  the 
waste  iHior  to  such  beneficial  use,  reuse, 
recycling,  or  reclamation. 

m.  Effective  Date 

This  nde,  if  promulgated,  will  become 
effective  immediately.  The  Hazardous 
and  Solid  Waste  Amendments  of  1984 
amended  section  3010  of  RCRA  to  allow 
rules  to  become  effective  in  less  than  six 
months  when  the  regulated  community 
does  not  need  the  six-month  period  to 
come  into  compliance.  That  is  the  case 
here,  because  this  rule,  if  promulgated, 
would  reduce  the  existing  requirements 
for  persons  generating  hazardous 
wastes.  In  light  of  the  unnecessary 
hardship  and  expense  that  would  be 
imposed  on  this  petitioner  by  an 
effective  date  six  months  after 
promulgation  and  the  fact  that  a  six- 
month  deadline  is  not  necessary  to 
achieve  the  purpose  of  section  3010,  EPA 
believes  that  this  exclusion  should  be 
effective  immediately  upon 
promulgation.  These  reasons  also 
provide  a  basis  for  making  this  nde 
effective  immediately,  upon 
promulgation,  imder  the  Administrative 
Procedures  Act,  pursuant  to  5  U.S.C. 
553(d). 

IV.  Regulatory  impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  proposal  to  grant  an 
exclusion  is  not  major,  since  its  effect,  if 
promulgated,  would  be  to  reduce  the 
overall  cost*  and  economic  impact  of 


EPA's  hazardous  waste  management 
regulations.  This  reduction  would  be 
achieved  by  excluding  waste  generated 
at  a  specific  facility  from  EPA's  lists  of 
hazardous  wastes,  thereby  enabhng  this 
facility  to  treat  its  waste  as  non- 
hazardous.  There  is  no  additional 
impact,  therefore,  due  to  today's  rule. 
This  proposal  is  not  a  major  regulation, 
therefore,  no  Regulatory  Impact 
Analysis  is  required. 

V.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  whenever  an 
Agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  fiexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment,  if  promulgated,  will 
not  have  an  adverse  economic  impact 
on  small  entities  since  its  effect  would 
be  to  reduce  the  overall  costs  of  EPA's 
hazardous  waste  regulations  and  would 
be  Umited  to  one  facility.  Accordingly,  I 
hereby  certify  that  this  proposed 
regulation,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  materials.  Waste 
treatment  and  disposal.  Recycling. 

Authority:  Sec.  3001  RCRA.  42  U.S.C.  6821. 
Date:  April  22, 1988. 
Jeffery  D.  Denit, 

Deputy  Director,  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  261  is  proposed 
to  be  amended  as  follows: 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authorify:  Sees.  1006,  2002(a).  3001.  and 
3002  of  the  Solid  Waste  Disposal  Act  as 
amended  by  the  Resource  Conservation  and 
Recovery  Ad  of  1976,  as  amended  (42  U.S.C. 
6805.  6912(a),  6921.  and  6922). 

2.  In  Appendix  IX,  add  to  table  2  the 
following  wastestrecun  in  alphabetical 
order: 
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Appendix  K.— Wastes  Excluded  Under  §§260.20  and  260.22. 


Table  2.— Wastes  Excluded  From  Specific  Sources 


Facility 


Address 


Roanoke  Electhc  Steel  Corporation ..  Roanoke,  Virginia.. 


wasie  oascnpooo 


Chennicaay  stabilized  electric  arc  tumaca  dust/sludge  (CSEAFO)  treatment  residue  (EPA 
Hazardous  Waste  No.  K061)  generated  from  the  primary  production  o(  steel  after  [insert 
date  of  final  rule's  publication].  This  exclusion  la  conditioned  upon  the  data  obtained 
from  Roanoke's  fuH-scale  CSEAFO  treatment  fadity  because  Roanoke's  original  data 
was  obtained  from  a  laboratory-scale  CSEAFD  treatment  procesa.  To  ensure  that 
hazardous  constrtutents  are  not  present  in  the  waste  at  levels  of  regulatory  concern 
one*  the  fuH-scale  treatment  facility  is  in  operation,  Floanoka  must  implement  a  testing 
program  for  the  petitioned  waste. 

This  lasting  program  must  meet  the  folowing  condHions  for  the  exduaion  to  be  vaM: 

(1)  Testin^.- 

(A)  Mlia/  Testing:  During  the  first  four  weeks  of  operation  of  the  fuH-scale  treatment 
system,  Roanoke  must  collect  representative  grab  samples  of  each  treated  batch  of  ttie 
CSEAFD  and  composite  the  grab  samples  daily.  The  daily  oorripoaites,  prior  to  disposal, 
must  be  analyzed  for  the  EP  laachate  concentrations  of  a«  the  EP  toxic  metals,  nickel 
and  cyanide  (using  distiled  water  In  the  cyanide  aactractions),  and  the  total  constituent 
concentrations  of  reactive  sulfide  and  reactive  cyanide.  Analyses  must  be  perfonned 
acconSng  to  SW-646  methodologies.  Roanoke  must  report  the  analytical  lest  data 
obtained  (kjhng  this  initial  period  no  later  than  90  days  after  the  treatment  of  the  first 
fuH-scaie  batch. 

(B)  Sutoaguan/  Testing:  The  daiy  tasting  requirements  of  (1)<A)  aha*  continua  and  the 
analytical  test  data  must  be  reported  every  90  days  foHowAig  the  Intitial  report  required 
in  (IHA). 

(2)  Detsting  leveia:  If  the  EP  extract  concentrations  for  chromkjm,  lead,  vsenk:.  or  silver 
exceed  0.315  mg/1:  for  barium  exceeds  6.3  mg/1;  for  cadmium  or  selenium  exceed 
0.063  mg/1;  for  mercury  exceeds  0.0126  mg/l;  tor  nichel  exceeds  3.15  mg/1;  or  lor 
cyanide  exceeds  1.26  mg/1.  or  total  reactive  cyanide  or  total  reactive  sultkle  levels 
exceed  250  mg/kg  and  500  mg/kg.  respectively,  the  waste  must  sither  be  re-treated  or 
managed  and  dopoeed  in  accordance  with  Subtitle  C  of  RCRA. 

(3)  Temwialion  of  Testing:  The  testing  and  reporting  requirements  of  condHion  (1MB)  shall 
be  tenninated  by  EPA  when  the  reauMs  of  four  oonaacuUva  daily  composites  lor  the 
petHtoned  waste  show  the  maximum  allowable  levels  in  condHion  (2)  are  not  exceeded 
and  the  Section  Chief,  Variances  Section,  notifies  Roanoka  that  the  condHtons  have 
beenNftad. 

(4)  Data  sutmittais:  AH  dau  must  be  submittad  to  the  Section  Chief,  Vwianoes  Section, 
PSPO/OSW.  (WH-563).  US  EPA,  401  M  Street.  S.W..  Washington.  DC  20460  within 
tha  lima  period  specified  in  (IMA)  and  (1MB),  raapactively.  Faiura  to  submM  the  required 
data  w«  be  oonaidered  by  tha  Agency  autllcient  basis  to  ravoka  Roanoke's  axckiston  to 
the  extent  directed  by  EPA.  A«  data  must  ba  accompanlad  by  the  folowing  oertifk»tk>n 
statement  "Under  civ«  and  criminal  penaNy  of  law  for  the  nialiing  or  submission  of  false 
or  frauAilem  statamenO  or  rsprasentationa  (pursuant  to  tha  applicable  provistons  of  the 
Federal  Code  whteh  mdude.  but  may  not  ba  knHad  to,  18  U.SC  6828),  I  certify  that  the 
information  contained  in  or  accompanying  this  document  Is  tnie,  accurate  and  complete. 
As  to  the  (those)  klentified  aactton(s)  of  this  documam  for  whkit  I  cannot  personally 
verify  its  (their)  touth  and  accuracy,  I  oartfy  as  tha  company  official  having  supervisory 
fwponsiblHy  tor  the  persons  who.  acting  undsr  my  dbact  Instwcttons.  made  the 
veriftoatton  that  this  intermation  is  true,  accurato  and  oompMe.  In  the  avertt  that  any  of 
this  Information  is  detertnined  by  EPA  In  Ms  aoto  dtocratton  to  be  falsa.  Inaccurate  or 
iwcomplate.  and  upon  conveyance  of  this  fact  to  the  company,  I  lacognize  and  agree 
that  this  excknton  of  wastes  will  be  voU  as  M  it  never  had  effect  or  to  the  extent 
directed  by  EPA  and  that  the  company  wtt  be  Nabto  tor  wiy  acttons  taken  in 
contraventkxi  of  the  company's  RCRA  and  CERCLA  obKgattons  premises  upon  the 
company's  reliance  on  the  voM  exclusion." 


(FR  Doc  88-9523  Filed  4-28-88:  8:45  am] 

WtUWO  coot  C5SO-80-M 

40  CFR  Part  704 

[OPTS-S2032;  FRL-3372-«] 

EDTMPA  and  its  Salts;  Submtssion  of 
Notice  of  itlanufacture  or  import 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


tUMMARV:  EPA  proposes  to  require 
reporting  by  manufacturers  and 
importers  of  the  chemical  substances 
phosphonic  acid,  [1,2- 
ethanediyIbi8[nitrilobi8(methylene)]] 
tetraki8-(EDTMPA)  {CAS  No.  1429-50-1) 
and  its  salts.  This  proposed  reporting 
rule  would  allow  EPA  to  monitor  the 
manufacture,  import,  and  end  uses  of 
EDTMPA  and  its  salts,  and  to 
investigate  the  health  and 
environmental  impacts  of  those 
activities.  Small  businesses  that 
manufacture  or  import  these  substances 
would  be  exempt  from  this  rule. 


DATE  Written  comments  on  this 
proposed  rule  should  be  submitted  by 
May  31. 1988. 

AOORCSS:  Comments  should  bear  the 
docket  control  number  OPTS-82032  and 
should  be  submitted,  in  triplicate,  to: 
TSCA  Public  Docket  Office  (TS-793). 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency.  Rm. 
NE-G004. 401 M  Street  SW.. 
Washington,  DC  20460. 

All  written  comments  on  this 
proposed  rule  will  be  available  for 
public  inspection  at  the  address  given 


above  from  8  a.m.  to  4  pjn.,  Monday 
through  Friday,  except  legal  holidays. 

Fon  nwTNER  infohmatwn  contact: 
Michael  M.  Stahl  Acting  Director.  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency,  Rm.  E-543.  401  M 
Street  SW..  Washington.  DC  20460. 
Telephone:  (202-554-1404). 


SUPPLEMENTARV  MFOMIATION: 
I.  Authority 

The  Agency  is  proposing  this  rule 
pursuant  to  section  8(a)  of  the  Toxic 
Substances  Control  Act  (TSCA),  15 
U.S.C.  2607(a).  Section  8(a]  authorizes 
the  Administrator  to  promulgate  rules 
which  require  each  person  (other  than  a 
small  manufacturer  or  importer)  who 


manufactures  or  imports  or  who 
proposes  to  manufacture  or  import  a 
chemical  substance,  to  submit  such 
reports  as  the  Administrator  may 
reasonably  require. 

II.  Summary  of  This  Rule 

This  proposed  rule  applies  to  the 
chemical  substances  identified  on  the 
TSCA  Chemical  Substance  Inventory  as: 


CAS  No. 


142»-50-1  .... 
15142-96-8.. 
34274-30-1 .. 
57011-27-5.. 
67924-23-6.. 
67969-67-9.. 
67989-89-3. 
68025-39-8.. 

68188-96-5. 
68300-08-9 ., 
68901-17-7.. 
68958-86-1. 
68S,;8-87-2. 
68958-88-3. 


Chemical  name 


Phosphonk:  acid.  [1,2-«thanedlylbis[nitrik>bis(methylene)]]teMds-^DTMPA) 
PtKMptionic  acid,  [1.2-ethanediylbis[nitrik)bis(methytene)]]telrakis-hexa80dium  salt 


Phosphonie  ackl.  [l.2-ethanediyt)is[niMobis(melhylene)]]tetrakis-potassium  salt 
PhoephonK  acid.  (l.2-ethanediylbi8tnilrik3bis(malhytene)I]latrakls-ammonMm  salt 
Cobaltate(6-),t[[1.2-ethanediylbis(nitrik)bis(melhytone)]]totrakis-[phoaphonato]](8-)]-.  pentapotasstum  hydrogen,  (0C^21)- 

Cobaltate  (6-).  C[[1.2-ethanediytM[nitnk)bis[methylene)]]tetrakis-tphosphonato]l(8->-N.N'.0,0".0"",0 ]-,  pentasodium  hydrogen.  (0&6-21)- 

Cuprate(6-),  ([[1,2-ethanediylbis[nitritobis(methyiene)]]tetrakis-[phosphonato]](8-)]-,  pentapotassium  hydrogen,  (OC-6-21)- 

Cobaltate  (6-).  [t[1.2-ethanediyt)is[nitritobis(melhylene)]ltetraki8-(phosphonato]]  (6->-N.N'.0.0  ■.0"".0 — ]-,  pentaammonum  hydrogen.  (OC-6- 

21)- 
PtK>sphonK  ackl,  [l,2-ethanediyU>is[nJtrilobis(methylene)]]tetrakis-letrapotassium  salt 

Cadmate  (6-),  [[[l,2-ethanedtytb(s[nitrilobis(raethylene)]ltetrakis-[pho4)honato]](8-)l-.  pentapotassium  hydrogen.  (OC-6-21)- 
Ptx>splK)nk:  ackl,  [l,2-ettianediytbts[nitnlobis(methytene)]]tetrakis-octaaammonlum  salt 

Ntokelate  (6-),  [[[1,2-ethanediy1bis[nitrik>bts(methy1ene)]tetrakis-[phosphonato]l(8-)]-.  pentaammonium  hydrogen,  (OC-6-21)- 
NKkelate  (6-),  [[(1,2-ethanediylb(S[n(trik)bis(methylene)]]tetraki6-[phosphonato]](8-)]-,  pentapotassium  hydrogen,  (OC-6-21)- 
Ntekelate  (6-),  [[[1,2-ethanodiy)bis[nitritobis(methytene)]]tetrakis-[phosphonato)](8-))-,  pentasodium  hydrogen.  (OC-6-21)- 


(ttereinafter  referred  to  as  EDTMPA  and  its  salts). 

The  rule  would  require  each 
manufactiu'er  and  importer  initially  to 
report  the  quantity  of  each  substance 
manufactured  or  imported  for  the 
person's  most  recently  completed 
corporate  fiscal  year,  a  description  of 
the  commercial  uses  of  the  substance 
during  the  most  recently  completed 
corporate  fiscal  year,  the  estimated 
quantity  proposed  to  be  manufactured 
or  imported  in  the  current  corporate 
fiscal  year,  and  a  description  of  the 
intended  commercial  uses  of  the 
substance  during  the  current  corporate 
fiscal  year.  Follow-up  reporting  would 
be  required  when  a  person 
manufactures  or  imports  a  substance  in 
a  quantity  50  percent  greater  than  the 
quantity  reported  in  the  most  recently 
submitted  report  and/or  when  the 
person  mani^actiu-es  or  imports  a 
substance  for  a  use  not  previously 
reported.  The  Agency  solicits  comment 
on  the  alternative  of  follow-up  reporting 
when  a  person  manufactures  or  imports 
a  substance  in  a  quantity  100  or  200 
percent  greater  than  the  quantity 
reported  in  the  most  recently  submitted 
report,  and/or  when  the  person 
manufactures  or  imports  a  substance  for 
a  use  not  previously  reported.  The 
Agency  also  solicits  comment  on  the 
alternative  of  requiring  annual  reporting 
in  lieu  of  reporting  each  time  the  50 
percent  production  volume  increase  is 
met  and/or  when  the  substance  is 
manufactured  or  imported  for  a  use  not 
previously  reported. 


Because  of  the  potentially  large 
number  of  substances  analogous  to  the 
EUrMPA  anion,  the  Agency  is 
announcing  its  intent  that  such 
analogous  substances  may  be  added  to 
this  proposed  rule  through  notice  and 
comment  rulemaking.  However,  the  data 
received  from  this  proposed  rule  may 
allow  EPA  to  make  a  class  judgement  as 
to  hazard  potential  and  obviate  the  need 
to  gather  additional  data  by  amending 
the  rule  to  add  substances. 

The  Agency  is  aware  that  duplicative 
reporting  with  the  Inventory  Update  rule 
(40  CFR  Part  710  Subpart  B)  is  a 
possibility.  However,  if  the  report  for 
this  section  8(a)  rule  is  submitted  within 
the  year  preceding  the  start  of  a 
reporting  period  imder  the  Inventory 
Update  Rule  (lUR),  the  submitter  will 
not  be  required  by  the  lUR  to  report  the 
same  information  again  for  that 
reporting  period.  The  details  of  this 
exemption  are  set  forth  in  40  CFR  710.35. 
For  example,  the  next  recurring 
reporting  period  under  the  lUR  is  from 
August  25, 1990  to  December  23. 1990  for 
any  person  who  manufactured  for 
commercial  purposes  10,000  pounds 
(4,540  kilograms)  or  more  of  a  chemical 
substance  at  any  site  owned  or 
controlled  by  that  person  at  any  time 
during  the  person's  latest  complete 
corporate  fiscal  year  before  August  25, 
1990.  Thus,  if  a  person  were  required  to 
report  for  this  proposed  section  8(a)  rule 
within  the  year  preceding  the  start  of  the 
lUR  reporting  period  just  described, 


such  person  would  be  exempt  from 
reporting  under  the  lUR. 

There  would  be  separate  reports  for 
each  listed  substance.  Initial  reports 
required  under  this  rule  would  include 
the  following  information: 

1.  Name  and  Chemical  Abstracts 
Service  Registry  Number  of  the 
substance  for  which  the  report  is- 
submitted. 

2.  Company  name  and  headquarters 
address. 

3.  Name,  address,  and  telephone 
number  of  the  principal  technical 
contact. 

4.  The  total  quantity  (by  weight  in 
pounds]  of  the  substance  manufactured 
or  imported  for  the  most  recently 
completed  corporate  fiscal  year. 

5.  A  description  of  the  commercial 
uses  of  the  substance  during  the  most 
recently  completed  corporate  fiscal 
year,  including  the  production  volimie 
for  each  use. 

6.  The  estimated  quantity  (by  weight 
in  pounds)  of  the  substance  proposed  to 
be  manufactured  or  imported  in  the 
current  corporate  fiscal  year. 

7.  A  description  of  the  intended 
commercial  uses  of  the  substance  during 
the  current  corporate  fiscal  year, 
including  the  production  volume  for 
each  use. 

Follow-up  reports  required  under  this 
rule  would  include  the  following 
information: 

1.  Name  and  Chemical  Abstracts 
Service  Registry  Number  of  the 
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substance  for  which  the  report  is      I 
submitted. 

2.  Company  name  and  headquarters 
address. 

3.  Name,  address,  and  telephone 
number  of  the  principal  technical 
contact 

4.  The  estimated  quantity  (by  weight 
in  pounds)  of  the  substance  proposed  to 
be  manufactured  or  imported  in  the 
current  corporate  Rscal  year. 

5.  A  description  of  the  intended 
conunercial  uses  of  the  substance  during 
the  current  corporate  fiscal  year, 
including  the  production  volume  for 
each  use. 

in.  Agency  Objectives 


A.  Background 

EPA  reviewed  both  the  TSCA 
Chemical  Substance  Inventory  data  ' 
base  and  other  information  sources  for 
EDTMPA  and  its  salts  to  identify  current 
manufacturers  and  importers.  EDTMPA 
and  its  salts  appear  to  be  produced  and 
imported  in  low  volumes.  They  have  had 
a  wide  variety  of  uses  based  on  their 
ability  to  prevent  hydroxyapatite  crystal 
formation.  They  are  used  mostly  in  the 
industrial  treatment  of  water  and  in 
electroplating.  They  may  be  used  in 
consumer  products. 

There  are  relatively  few  pathways  for 
significant  exposure  from  current  uses  of 
EDTMPA  and  its  salts.  These 
substances  are  expected  to  be  readily 
removed  in  waste  water  treatment  and 
to  be  bound  to  soils  and  sediments.  The 
wastes  from  most  known  uses  are 
expected  either  to  be  treated  in  waste 
water  or  disposed  of  as  hazardous 
waste.  There  is  little  exposure  during 
production  and  the  product  is  marketed 
as  a  concentrated  solution.  EPA  is  not 
concerned  about  exposure  during 
electroplating  because  this  is  a  small 
volume  end  use  and  the  waste  generated 
by  this  process  must  be  treated  as  a 
hazardous  waste.  However,  consumer 
exposure  could  occur  from  potential 
uses  in  detergents  and  other  consumer 
products,  from  medical  diagnostic  tests, 
and  from  the  use  of  EDTMPA  and  its 
salts  as  scale  inhibitors  in  water 
systems.  These  new  uses  could  residt  in 
large  scale  release  of  EDTMPA  into  the 
environment  through  new  pathways. 
Widespread  use  of  EDTMPA  in  water 
treatment  could  result  in  exposure 
through  handling  concentrated  solutions 
misting  from  cooling  towers,  and 
accidental  exposure  through  improper 
cooling  system  installation  and 
maintenance. 

B.  Reasons  for  This  Proposed  Rule 

EPA's  Office  of  Toxic  Substances 
(OTS)  initiated  assessment  of  the  health 


risks  from  EDTMPA  exposure  in 
response  to  a  TSCA  section  8(e)  notice 
reporting  osteosarcomas  in  male  rats 
orally  dosed  with  the  substance.  A 
Chemical  Hazard  Information  Profile  on 
EDTMPA  was  prepared  that  identified 
the  chemical's  use  to  prevent 
precipitation  of  calcium  salts  as  the 
major  potential  source  of  exposure. 
Subsequent  evaluation  in  the  OTS 
Existinjg  Chemicals  Program  confirmed 
the  hazard  concern. 

Overall,  the  available  information  on 
EDTMPA  suggests  that  humans  exposed 
to  the  substance  may  be  at  risk  of 
developing  bone  cancer,  non-neoplastic 
bone  disease,  metabolic  disturbances,  or 
blood  dyscrasias.  The  salts  of  EDTMPA 
can  reasonably  be  expected  to  have  the 
same  health  effects  as  EDTMPA  itself. 
Testing  of  complex  mixtuures  containing 
EDTMPA  and  various  salts  shows 
substantially  the  same  health  effects  as 
EDTMPA  alone.  Furthermore,  all  the 
salts  covered  by  this  proposed  rule  are 
highly  water  soluble  and  in  solution  will 
form  the  identical  anion  to  that  formed 
by  EDTMPA.  This  anion  is  the  form 
absorbed  into  the  body  and  carried 
through  the  environment.  The 
accompanying  cations  are  expected  to 
have  few  physiologic  or  environmental 
effects  at  moderate  exposure  levels. 

EPA  requires  the  information 
proposed  in  this  rule  because  EDTMPA 
has  potentially  serious  hazards  to 
human  health.  Animal  experiments 
show  carcinogenicity  and  toxicity  to 
bone.  The  exposure  information 
currently  available  to  the  Agency 
indicates  that  current  potential  exposure 
is  quite  low.  EDTMPA  appears  to  be 
used  in  limited  quantities  in 
electroplating  and  in  coohng  water 
freatment.  The  Agency's  analysis 
indicates  that  these  quantities  and  uses 
have  limited  risk  associated  with  them. 
The  Agency  is  not,  however,  satisfied 
that  this  information  on  current  uses  is 
complete.  It  is  possible  that  EDTMPA  is 
also  used  in  oil  drilling  muds  and 
cements,  in  comfort  cooling  towers,  and 
in  other  uses  that  may  present  serious 
and/or  widespread  exposures.  The 
Agency  needs  the  requested  information 
to  confirm  the  actual  current  uses  of 
EDTMPA  to  assess  exposures  and 
potential  risks.  In  addition,  the  Agency 
needs  to  know  if  expanded  or  new  uses 
with  higher  exposure  replace  old  uses. 
This  proposed  rule  would  provide  the 
Agency  information  regarding  any  major 
changes  in  exposure  to  EDTMPA  and  its 
salts  so  that  the  Agency  can  take 
appropriate  action. 

IV.  Confidentiality 

The  procedures  for  submitting  a  notice 
with  a  confidentiality  claim  are  set  forth 


in  40  CFR  704.7  which  would  apply  to 
this  proposed  rule.  A  person  submitting 
a  claim  of  confidentiality  attests,  among 
other  things,  that:  My  company  has 
taken  measures  to  protect  the 
confidentiality  of  the  information,  we 
intend  to  continue  to  take  such 
measures,  and  the  information  is  not, 
and  has  not  been,  reasonably  obtainable 
by  other  persons  (other  than  government 
bodies)  without  our  consent. 

V.  Economic  Impact 

EPA  estimates  that  compliance  costs 
will  range  from  $170  to  $740  for  each 
notice.  The  cost  estimate  for  data 
acquisition  assumes  that  the  data  are 
known  to  or  reasonably  ascertainable 
by  the  person  submitting  the  notice. 
Costs  include: 

Data  acquisition „ $80  to  $480 

Notice  preparation  (typing) $14  to  $56 

Managerial  and  legal  review $85  to  $195 

Total $189  to  $731 


VI.  Rulemaking  Record 

The  following  documents  constitute 
the  record  for  this  proposed  rule  (docket 
control  number  OPT&-62032).  All 
documents,  including  the  index  to  this 
record,  are  available  to  the  public  in  the 
TSCA  Public  Docket  Office  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  TSCA 
Public  Docket  Office  is  located  at  EPA 
Headquarters,  Rm.  NE-G004,  401  M  St., 
SW.,  Washington,  DC.  The  record 
includes  the  following  information 
considered  by  the  Agency  in  developing 
this  proposed  rule: 

1.  A  chemical  hazard  information 
profile  for  EDTMPA. 

2.  The  TSCA  section  8(e)  notice 
(8EHO-0683-G4835)  on  EDTMPA 
(submitted  July  15, 1983). 

3.  Reporting  and  recordkeeping 
requirements  (40  CFR  Part  704). 

4.  Economic  analysis  of  this  proposed 
rule. 

EPA  will  identify  the  complete 
rulemaking  record  on  or  before  the  date 
of  promulgation  of  the  final  rule,  as 
prescribed  by  section  19(a)(3)  of  TSCA, 
and  will  accept  additional  material  for 
inclusion  in  the  record  at  any  time 
between  the  date  of  this  proposal  and 
that  designation. 

VII.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  rule  is  "major" 
and  therefore  requires  a  regulatory 
impact  analysis.  The  Agency  has 


determined  that  this  proposed  rule 
would  not  be  "major"  because  it  would 
not  have  an  effect  of  $100  million  or 
more  on  the  economy.  EPA  also 
anticipates  that  this  proposed  rule 
would  not  have  a  significant  effect  on 
competition,  costs,  or  prices. 

This  proposed  rule  was  submitted  to 
the  Ofifce  of  Management  and  Budget 
(0MB)  for  review  as  required  by 
Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
EPA  expects  only  one  company  to  report 
under  this  rule,  well  within  Regulatory 
Flexibility  Act  guidelines.  In  addition, 
the  rule  would  exempt  "small 
manufacturers"  (as  defined  in  40  CFR 
704.3)  from  reporting  on  these 
substances.  Therefore,  in  accordance 
with  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  605(b)),  EPA  had  determined  that 


this  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

C.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in  this 
proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  3501  et  seq.,  and  has  aassigned 
OMB  Control  Number  2070-0067. 
Comments  on  these  requirements  should 
be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  marked  Attention:  Desk  Officer 
for  EPA.  The  final  rule  package  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements. 

List  of  Subjects  in  40  CFR  Part  704 

Environmental  protection,  Hazardous 
materials,  Imports,  Recordkeeping  and 
reporting  requirements. 


Dated:  April  21. 1988. 

lohn  A.  Moore. 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
Part  704  be  amended  as  follows: 

PART  704— {AMENDED] 

a.  The  authority  citation  for  Part  704 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2607(a). 

b.  By  adding  S  704.95  to  read  as 
follows: 

§704.95    PfM>sphonlcacid.[1^- 
•tttanediylbis  [nttrNoMs  (methylene)]] 
tetrakis-  (EOTMPA)  and  Its  salts. 

(a)  Substances  for  which  reporting  is 
required.  The  chemical  substances  for 
which  reporting  is  required  under  this 
section  are: 


CAS  No. 


1429-50-1 .. 
.  15142-9e-S 
34274-30-1 
57011-27-5 
67924-23-6 
67969-67-9 
67989-69-3 
66025-39-6 

68188-96-5 
68309-96-8 
68901-17-7 
'  68958-86-1 
68958-87-2 
68958-86-3 


Chemical  name 


Ptxjsphonic  add,  t1.2-ethanediylbis[nitrilobis<methytene)]]tetraki8-  (EDTMPA) 

Ptiosphonic  actd,  [1,2-ethanediylt)is[nitrilobis<mettiylen6)]ltetrakis-  t)exasodium  salt 

Ptwsphonic  acid.  [1,2-ethanediylt)is[nitrilobi3(mettiy1ene)]]tetraki8-  potassium  salt 

PhosptKXfic  add,  (1,2-ett)anediylbts[nitrilot)is(methylene)]] tetrakis-  ammonium  salt 

CotMltate  (6-).  [[1,2-ethanediylb4s[nitrik)t)*s<mettiylene)]ltetrakis-[phosphonato]]  (8-)]-,  pentapotassium  hydrogen,  (OC-6-21)- 

Cobaltate  (6-),  tt[1.2-ethanedlytt)is[nitrilobts(methytene)]]tetrakis-tphosphonato)l  (8-)-N,N'.0,0 ^O'-.a ]-,  pentasodium  hydrogen.  (OC-6-21)- 

Cuprate  (6-),  [([1.2-ethanediytt)«s[nitritot)is(melhyler)e)]]tetrakis-[phosphonato]]  (8-)]-,  pentapotassium  hydrogen.  (0C^21>- 

Cobaltate  (6-).  ([[1,2-ethanediylt)isln(lrilot)is(methytene)])tetraki8-[phosphonato]]  (6->-N.N'.0.0",0"",0"""]-,  pentaammonium  hydrogen,  (OC-6- 

21)- 
Phosphonic  add,  t1,2-ethanediyttxstnitrilot)is(methytene)]]tetraki8-  tetrapotassium  salt 

Cadmate  (6-),  ([(1,2-ethanediylbts[nitrilob(s{methyten«)]]tetrakis-[phosphonato]]  (8-)]-,  pentapotassium  hydrogen.  (OC-6-21)- 
Pt>osphonic  add,  [1,2-ettianedly1t>is[rHtrik>tMS(methytene)l]tetrakis-  octaammonium  salt 

Nickelate  (6-).  [[[1.2-ethanediy1t)is[nitrilobis(m«thylene)]]tetrakis-tphosphonato]]  (6-)]-.  pentaammoniom  hydrogen,  (0C-6-21>- 
Ntekelate  (6-),  [I[1.2-€ttianediylbistnttnlot)is(methy(ene)]]totrakis-[pho8phonato]]  (8-)]-.  pentapotassium  hydrogen,  (OC-6-21)- 
Nickelate  (6-),  [[[1.2-ethanediylbis[nitr1lobis(methylene)]]tetrakl8-[phosphonato]]  (6-)]-,  pentasodium  hydrogen,  (OC-6-21)- 


(b)  Persons  who  must  report  Unless 
exempt  as  provided  in  §  704.5,  reports 
must  be  submitted  by: 

(1)  Persons  who  manufacture  or 
import  any  of  the  substances  identified 
in  paragraph  (a)  of  this  section. 

(2)  Persons  who  propose  to 
manufacture  or  propose  to  import  any  of 
the  substances  identified  in  paragraph 
(a)  of  this  section.  For  the  purposes  of 
importer  reporting  under  this  section,  an 
import  site  is  the  operating  unit  within 
the  person's  organization  which  is 
directly  responsible  for  importing  the 
substance  and  which  controls  the  import 
transaction;  the  import  site  may  in  some 
cases  be  the  organization's  headquarters 
office  in  the  United  States. 

(c)  What  information  to  report. 
Persons  identified  in  paragraph  (b)  of 
this  section  must  report  to  EPA,  for  each 
of  the  substances  identified  in 
paragraph  (a)  of  this  section,  the 
following  information  to  the  extent 


known  to  or  reasonably  ascertainable 
by  them. 

(1)  Initial  Report:  (i)  Name  and 
Chemical  Abstracts  Service  Registry 
Number  of  the  substance  for  which  the 
report  is  submitted. 

(ii)  Company  name  and  headquarters 
address. 

(iii)  Name,  address,  and  telephone 
number  of  the  principal  technical 
contact. 

(iv)  The  total  quantity  (by  weight  in 
poimds)  of  the  substance  manufactured 
or  imported  for  the  person's  most 
recenUy  completed  corporate  fiscal 
year. 

(v)  A  description  of  the  commercial 
uses  of  the  substance  during  the 
person's  most  recently  completed 
corporate  fiscal  year,  including  the 
production  volume  for  each  use. 

(vi)  The  estimated  quantity  (by  weight 
in  pounds)  of  the  substance  proposed  to 
be  manufactured  or  imported  in  the 
person's  current  corporate  fiscal  year. 


(vii)  A  description  of  the  intended 
commercial  uses  of  the  substance  during 
the  person's  current  corporate  fiscal 
year,  including  the  estimated  production 
volume  for  each  use. 

[2]  Follow-up  Report:  (i)  Name  and 
Chemical  Abstracts  Service  Registry 
Number  of  the  substance  for  which  the 
report  is  submitted. 

(ii)  Company  name  and  headquarters 
address. 

(iii)  Name,  address,  and  telephone 
number  of  the  principal  technical 
contact. 

(iv)  The  estimated  quantity  (by  weight 
in  poimds)  of  the  substance  proposed  to 
be  manufactured  or  imported  in  the 
person's  current  corporate  fiscal  year. 

(v)  A  description  of  the  intended 
commercial  uses  of  the  substance  during 
the  person's  current  corporate  fiscal 
year,  including  the  estimated  production 
volume  for  each  use. 

(d)  When  to  report.  (1)  Persons 
specified  in  paragraph  (b)(1)  of  this 
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section  who  are  manufacturing  or 
importing  the  substance  as  of  [insert 
effective  date  of  final  rule]  must  submit 
an  inital  report  described  in  paragraph 
(c](l]  of  this  section  by  [insert  date  30 
days  after  the  effective  date  of  the  final 
rule]. 

(2]  Persons  specified  in  paragraph 
(b)(2)  of  this  section  must  submit  an 
initial  report  within  30  days  after 
making  the  management  decision 
described  in  §  704.3  or  by  [insert  date  30 
days  after  the  effective  date  of  the  final 
rule),  whichever  is  later. 

(3)  Persons  specified  in  paragraph  (b) 
of  this  section,  who  submitted  a  report 
described  in  paragraph  (c)(1)  of  this 
section,  must  submit  a  follow-up  report 
described  in  paragraph  (c)(2)  of  this 
section  within  30  days  of  making  the 
management  decision,  described  at 
§  704.3.  to  do  either  of  the  following 
events: 

(i)  Manufacture  or  import  the 
substance  in  a  quantity  50  percent 
greater  than  the  quantity  reported  in  the 
most  recently  submitted  report;  or 

(ii)  Manufacture  or  import  the 
substance  for  a  use  not  reported  for  that 
substance  in  any  previous  report. 

(e)  Certification.  Persons  subject  to 
this  section  must  attach  the  following 
statement  to  any  information  submitted 
to  EPA  in  response  to  this  section:  "1 
hereby  certify  that,  to  the  best  of  my 
knowledge  and  belief,  all  of  the  attached 
information  is  complete  and  accurate." 
This  statement  must  be  signed  and 
dated  by  the  company's  principal 
technical  contact. 

(f)  Recordkeeping.  Persons  subject  to 
the  reporting  requirements  of  this 
section  must  retain  documentation  of 
infonnation  contained  in  their  reports 
for  a  period  of  5  years  from  the  date  of 
the  submission  of  the  report. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  2070-0067) 

(FR  Doc.  88-^22  Filed  4-28-88:  8:45  am] 
MLLMQ  COOC  WM-SO-H 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRCtl.l 

(DA  ••-455] 

Motions  for  Extension  Of  Thne 


AQENCV:  Federal  Communications 

Commission. 

action:  Order  granting  NECA's  request 

for  an  extension  of  time  to  file  proposed 

revisions  to  the  average  schedules  for 

1988. 


summary:  By  delegated  authority,  the 
Chief  of  the  Common  Carrier  Bureau 
adopted  an  Order  on  April  4,  (Order  DA 
88-455  (released  April  12, 1968J), 
granting  NECA's  request  that  time  for 
filing  proposed  revisions  to  the  average 
schedules  for  1968  be  extended.  The 
Order  granted  the  request  and  required 
NECA  to  file  proposed  revisions  to  the 
average  schedules  by  October  3, 1988. 
with  a  proposed  effective  date  of 
January  1, 1988. 

ADDRESS:  Federal  Communications 
Commission,  1919  M  Street  NW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Reitzel,  Policy  and  Program 
Planning  Division,  Common  Carrier 
Bureau  (202)  632-4047. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  decision 
(DA  8&-455),  adopted  April  4. 1988  and 
released  April  12, 1988.  Ilie  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC  Public 
Affairs  Office  (Room  202),  1919  M  Street 
NW.,  Washington.  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  (202)  857-3800.  Suite  !«),  2100 
M  Street  NW.,  Washington.  DC  20037. 

Summary  of  Older 

1.  On  June  30, 1987,  the  National 
Exchange  Carrier  Association.  Inc. 
(NECA)  proposed  revisions  to  the 
average  schedules  that,  if  approved 
would  have  had  an  effective  date  of 
January  1, 1988.  Subsequently,  the 
Commission  released  an  Order  that 
declined  to  accept  NECA's  proposed 
revisions,  provided  corrective  guidelines 
and  directed  NECA  to  file  proposed 
revisions,  consistent  with  that  Order,  no 
later  than  May  2. 1988,  with  an  effective 
date  of  October  1. 1968  (NECA's 
Proposed  Revisions  to  the  Average 
Schedules  for  1968.  Memorandum. 
Opinion  and  Order,  3  FCC  Red  172 
(1988)). »  On  February  22, 1988,  NECA 
filed  a  petition  requesting  that  the  time 
for  filing  proposed  revisions  b« 
extended.  NECA  claimed  that  additional 
time  was  needed  to  complete  the 
statistical  data  collection  program  and 
secure  the  additional  date  necessary  to 
comply  with  the  Commission  Order.  The 
Commission  granted  the  request  to 
extend  the  time  for  filing  proposed 
revisions  to  the  average  schedules  until 
October  3, 1988,  with  a  proposed 
effective  date  of  January  1, 1989. 


>  Not  pubUihed  in  the  Fwhnl 


Ordering  Clauses 

2.  Accordingly,  //  ia  hereby  ordered, 
pursuant  to  sections  4(j)  and  5(c)  of  the 
Communications  Act  of  1934,  as 
amended  47  U.S.C.  154(j)  and  155(c),  and 
authority  delegated  thereunder  pursuant 
to  S§  0^  and  0.291  of  the  Commission's 
Rules.  47  CFR  0.91  and  0.291,  that  NECA 
shall  file  proposed  revisions  to  the 
average  schedules  on  October  3, 1988, 
with  a  proposed  effective  date  of 
January  1, 1988. 

Federal  Communications  Commission. 

Gerald  Brock, 

Chief,  Common  Carrier  Bureau. 

(FR  Doc.  88-^59  Filed  4-28-88;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
48  CFR  Parts  1428  and  1452 

Acquisition  Regulation;  Aircraft  and 
General  Liability  Insurance 

AOENCV:  Department  of  the  Interior. 
ACTION:  Proposed  rule. 

summary:  This  rule  would  amend  the 
Department  of  the  Interior  Acquisition 
Regulation  (DIAR)  by  prescribing  a 
revised  liability  insurance  clause  for  use 
in  fixed-price  contracts  for  aircraft 
services. 

DATE:  Comments  must  be  received  on  or 
before  June  28, 196a 

address:  Comments  should  be 
addressed  to  Mr.  William  Opdyke,    . 
Office  of  Acquisition  and  Property 
Management,  Office  of  the  Secretary, 
Department  of  the  Interior,  Room  5526, 
Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  Opdyke,  Office  of 
Acquisition  and  Property  Management. 
Office  of  the  Secretary.  Department  of 
the  Interior,  telephone  (202)  343-3433. 
SUPPLEMENTARY  INFORMATION:  The 
clause  entitled.  "Risk  and  Indemnities — 
Department  of  the  biterior  (DIAR 
1452.228-71)."  is  currently  prescribed  for 
use  in  fixed-price  contracts  for  aircraft 
services  with  contractor-furnished  pilot. 
This  clause,  which  preceded  the  Federal 
Acquisition  Regulation  (FAR),  was 
promulgated  because  no  suitable  clause 
existed  within  the  Federal  Procurement 
Regulations.  The  Office  of  Aircraft 
Services  has  determined  that  the  clause 
at  FAR  52.228-10.  Vehicular  and  General 
Public  Liability  Insurance.  %vith  minor 
revisions,  is  more  appropriate  for 
establishing  liability  limits  under  the 
Department's  aircraft  services  contracts, 
with  contractor-furnished  pilots  than  the 
current  clause.  The^fore.  this  rule 


proposes  to  adapt  the  clause  at  FAR 
52.228-10  for  this  purpose.  The  liability 
lilnits  proposed  in  the  clause  are  the 
same  as  those  prescribed  by  the 
Department  of  Transportation  for  air 
taxi  operators  providing  air 
transporation  to  the  public. 

Primary  Author 

The  primary  author  of  this  rule  is  Mr. 
Jay  Hess.  Office  of  Aircraft  Services. 
Department  of  the  Interior.  P.O.  Box 
15428.  Boise.  Idaho  83715-9998. 
telephone  (208)  554-9480. 

Executive  Order  12291.  Paperwork 
Reduction  Act,  and  Regulatory 
flexibility  Act 

The  Department  has  determined  that 
this  rule  is  not  a  major  rule  under 
Fjcecutive  Order  12291  since  it  proposes 
to  revise  only  existing  limits  of  liability 
on  contractors  which  provide  aircraft 
services  with  pilot  to  the  Department  by 
adapting  an  existing  clause  prescribed 
in  the  FAR. 

The  Department  also  certifies  that  this 
rule  will  not  have  a  significant  effect  on 
a  substantial  number  of  small  entities 
since  it  will  affect  only  those  contractors 
which  enter  into  fixed-price  contracts 
with  the  Department  for  aircraft  services 
with  furnished  pilot. 

No  information  collection  requirement 
are  contained  in  the  proposed  rule. 

List  of  Subjects  in  48  CFR  Parts  1428  and 
1452 

Government  procurements. 


For  the  reasons  set  out  in  the 
preamble.  Chapter  14  of  Tide  48  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below. 
Rick  Ventura. 

Assistant  Secretary,  Policy,  Budget  and 
Administration. 

Date:  March  23, 1988. 

1.  The  authority  citations  for  48  CFR 
Parts  1428  and  1452  continue  to  read  as 
follows: 

Authority:  Sec.  205(c).  63  Stat.  390.  40 
U.S.C.  486(c),  and  5  U.S.C.  301. 

PART  1428— BONDS  AND  INSURANCE 

2.  Section  1428.306-70(c)(l)  is  revised 
to  read  as  follows: 

142S.306-70    Insurance  for  aircraft 
services  contracts. 


(c)  •  *  • 

(1)  The  contracting  officer  shall  insert 
the  clause  at  1452.228-71.  Aircraft  and 
General  Liability  Insurance — 
Department  of  the  Interior,  in  all  fixed- 
price  contracts  for  operation  of  aircraft 
with  contractor-furnished  pilot. 


PART  1452— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  1452.228-71  is  revised  to 
read  as  follows: 


1452.229-71    Aircraft  and  oanaral  pubNc 
liability. 

As  prescribed  in  1428.306-70(c)(l), 
insert  the  following  clause  in  all  fixed- 
price  contracts  for  operation  of  aircraft 
with  contractor-furnished  pilot: 

AIRCRAFT  AND  GENERAL  PUBUC 
LIABILITY  INSURANCE— DEPARTMENT 
OF  THE  INTERIOR  (  ) 

(a)  The  contractor,  at  the  contractor's 
expense,  agrees  to  maintain,  during  the 
continuance  of  this  contract,  aircraft  liability 
and  general  public  liability  insurance  with 
limits  of  liability  for  (1)  bodily  injury  to  or 
death  of  aircraft  passengers  of  not  less  than 
$75,000  for  any  one  passenger  and  a  limit  for 
each  occurrence  in  any  one  aircraft  of  at  least 
an  amount  equal  to  the  sum  produced  by 
multiplying  $75,000  by  75  percent  of  the  total 
number  of  passenger  seats  installed  in  the 
aircraft,  (2)  bodily  injury  or  death  of  persons 
(excluding  passengers)  of  not  less  than 
$75,000  for  any  one  person  in  any  one 
occurrence  and  $300,000  for  each  occurrence, 
and  (3)  property  damage  of  not  less  than 
$100,000  for  each  occurrence,  or  (4)  a  single 
limit  of  liability  for  each  occurrence  equal  to 
or  greater  than  the  combined  required 
minimums  set  forth  in  (1)  through  (3)  above. 

(b)  The  contractor  also  agrees  to  maintain 
workers'  compensation  and  other  legally 
required  insurance  with  respect  to  the 
contractor's  own  employees  and  agents. 

(End  of  clause)     , 

[FR  Doc.  88-9504  Filed  4-28-88:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than   rules  of 
proposed  rules  that  are  appficaWe  to  Ihe 
public.  Notices  of  hearings  and 
Investigations,  committee  nwotings.  agency 
decisions  and  rulings,  delegations  of 
authofity,   filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  ttiis  section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Mariteting  Service 

National  AdvisofY  Committee  for 
TotMcco  Inspection  Services;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
1]  announcement  is  made  of  the 
following  committee  meeting: 

Name:  National  Advisory  Committee 
for  Tobacco  Inspection  Services. 

Dote:  June  W,  1988. 

Time:  1:30  p.m. 

Place:  Tobacco  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  Training  laboratory,  Room 
402,  333  Waller  Avenue.  Lexington. 
Kentucky  40504. 

Purpose:  To  review  various 
regulations  issued  pursuant  to  the 
Tobacco  Inspection  Act  [7  U.S.C.  511  et 
spq.].  to  hear  persons,  who  have  asked 
to  address  the  committee  and  who  have 
been  scheduled  to  do  so.  and  to  discuss 
the  level  of  tobacco  inspection  and 
related  services.  In  particular,  the 
Committee  will  address  the  pairing  or 
grouping  of  hurley  markets  and  the 
distribution  of  the  graders  among 
markets  for  the  1988-^9  selling  season. 

The  meeting  is  open  to  the  public. 
Public  participation  will  be  limited  to 
written  statements  submitted  before  or 
at  the  meetij^  unless  otherwise  j 

requested  by  the  Committee  ' 

chairperson.  Persons,  other  than 
members  who  wish  to  address  the 
Committee  at  the  meeting  should 
contact  Lioniel  S.  Edwards,  Director. 
Tobacco  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  300  12th  Street  SW.,  Room 
502  Annex  Building.  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  447- 
2567.  prior  to  the  meeting. 


Dated:  April  25. 1988. 

I.  Patrick  Boyla, 

A  dmininstator.  Agricultural  Marketing 
Service. 

I  PR  Doc.  88-8529  Filed  4-28-88;  8:45  am] 

BiLUNO  COOe  M10-«9-M 

Cooperative  State  Research  Service 

National  Agricultural  Research  and 
Extension  Users  Advisory  Board; 
Meeting 

According  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972  (Pub. 
L  92-463.  86  Stat.  770-776).  the  Office  of 
Grants  and  Program  Systems. 
Cooperative  State  Research  Service, 
announces  the  following  meetii^. 

Name:  National  Agricultural  Research  and 
Extension  Users  Advisory  Board 

Date:  May  16-17, 1968 

Time: 
8:30  a.m.  to  3K»  p.m..  May  16. 1968 
8:00  a.m.  to  5:30  p.m..  May  17. 1988 

Place: 
Agricenter  International,  7777  Walnut  Grove 

Road.  Memphis,  Tennessee  (May  16). 
Delta  Branch  Experiment  Station,  StonevUIe. 

Mississippi  (May  17) 

Type  of  Meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting  and 
site  visits  as  time  and  space  permit. 

Comments:  The  public  may  file  written 
comments  before  or  after  the  meeting  with 
the  contact  person  below. 

Purpose:  Review  diversiHed  farming 
program  and  operations  that  have  had  a 
positive  economic  impact  on  the  area. 

Contact  Person  for  Agenda  and  More 
Information:  Marshall  Tarkington,  Executive 
Secretary.  National  Agricultural  Research 
and  Extension  Users  Advisory  Board;  Room 
316-A.  Administration  Building.  U.S. 
Department  of  Agriculture.  Washington,  DC 
20250-2200;  telephone  (202)  447-3684. 

Done  in  Washington.  DC  this  21  st  day  of 
April  1988. 

)ohn  Patrick  )ordan, 

A  dministrator. 

(FR  Doc.  88-9532  Filed  4-28-88;  8:45  am] 
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CENTRAL  INTELUGENCE  AGENCY 

Privacy  Act  of  1974;  Establishment  of 
New  Record  System 

agency:  Central  Intelligence  Agency. 

action:  Notice  of  new  system  of  records 
subject  to  the  Privacy  Act. 


•UMMARy:  The  Central  Intelligence 
Agency  is  adding  a  new  system  of 
records  to  its  existing  inventory  of 
record  systems  8ub)ect  to  the  Privacy 
Act  as  amended  (5  U.S.C.  552a). 
EFFECTIVE  DATES:  The  proposed  action 
will  be  effective  without  further  notice 
on  or  before  May  31. 1968.  unless 
comments  are  received  which  would 
result  in  a  contrary  determinatioa. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lee  S.  Strickland,  Information  and 
Privacy  Coordinator,  Central 
Intelligence  Agency,  Washington,  DC 
20505,  telephone:  (7(ft)  351-2083. 
SUPPLEMENTARY  INFORMATION:  The  new 
record  system  identiHed  as  CIA-71  is 
entitled:  National  Intelligence  Council 
Records  System.  A  new  system  report 
as  required  by  5  U.S.C.  552a(o)  of  the 
Privacy  Act  was  submitted  pursuant  to 
section  4.b.  of  Appendix  I  to  OMB 
Circular  No.  A-13a  "Federal  Agency 
Responsibilities  for  Maintaining  Records 
About  Individuals,"  dated  December  12, 
1985. 

Dated:  April  14. 1988. 

R.  M.  Huffstutler, 

Deputy  Director  for  Administration. 

SYSTEM  NAME: 

National  Intelligence  Council  (NIC) 
Records  System. 

SYSTEM  location: 

Central  Intelligence  Agency. 
Washington.  D.C.  20505 

CATEOOaiES  OF  INDIVIDUALS  COVERED  BY  THS 
SYSTEM: 

Individuals  who  have  an  employment, 
detailee,  liaison,  contractual  or 
operational  relationship  wnth  the 
Oentral  Intelligence  Agency  or  with 
Intelligence  Community  agencies,  and 
individuals  who  are  of  foreign 
intelligence,  counterintelligence  or 
security  interest  to  the  CIA  or 
Intelligence  Community,  including 
individuals  identiHed  as  being  involved 
in  activities  related  to  intelligence 
matters  such  as  the  possible 
compromise  of  classified  information  or 
activities  otherwise  implicating 
intelligence  sources  and  methods  and 
other  information  protected  by  statute  or 
Executive  order. 

CATEOOniES  OF  RECORDS  IN  THE  SYSTEM: 

Records  include  administrative 
information;  intelligence  requirements. 


analysis,  and  reporting;  National 
Intelligence  Council  operational  records: 
bibliographic  information  about 
individuals  of  intelligence  or  security 
interest;  articles,  public-source  data,  and 
omer  published  information  on 
individuals  and  events  of  interest  to  the 
CIA;  actual  or  purported  compromises  of 
classified  information;  coiuitermeasures 
in  connection  therewith;  investigative 
data  related  to  compromises  of 
classified  information;  other  policy  and 
operational  data  based  primarily  on 
foreign  intelligence,  counterintelligence, 
and  security  reporting. 

AUTNOamr  FOR  MASITENANCC  OF  TMi 


National  Security  Act  of  1947,  as 
ainended — Pub.  L  80-253. 

•  Central  Intelligence  Agency  Act  of 
1949,  as  amended — Pub.  L  61-110. 

'  Executive  Order  12333. 

Executive  Order  12356. 

Section  506(a),  Federal  Records  Act  of 
1950  (44  U.S.C.  secUon  3101). 

Intelligence  Authorization  Act  for 
Fiscal  Year  1968— Pub.  L 100-178. 


ROUTINE  USES  OF  HCCORDS  MAINTAINEO  IN 
THE  SYSTEM,  INCLUWNO  CATEOORIES  OF 
USERS  AND  THE  FURPOSES  OF  SUCH  USES: 

To  provide  classified  and  unclassified 
information  within  the  Central 
Intelligence  Agency  and  to  appropriate 
Intelligence  Community  and  U.S. 
Government  officials  for  the  conduct  of 
authorized  activities. 

To  inform  and  provide  information  to 
U.S.  Government  oi^cials  regarding 
compromises  of  classified  information 
including  the  document(s)  apparently 
compromised,  implications  of  disclosure 
upon  intelligence  sources  and  methods, 
investigative  data  on  compromises,  and 
statistical  and  substantive  analysis  of 
the  data. 

A  record  from  this  system  of  records 
could  be  disclosed  as  a  "routine  use"  in 
order  to  facilitate  any  security, 
employment,  detail,  Uaison.  or 
contractual  decision  by  the  CIA  or  any 
U.S.  Government  organization.  Records 
further  could  be  disclosed  in  response  to 
or  by  direction  of  a  court  order,  or  where 
there  is  an  indication  of  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal,  or  administrative  in  nature,  to 
the  appropriate  Federal,  state,  or  local 
agency  charged  with  the  responsibility 
of  prosecuting  such  violation  or  charged 
with  implementing  or  enforcing  a  statute 
or  law,  regulation,  or  order  issued 
pursuant  Uiereto.  Records  also  could  be 
disclosed  to  other  agencies  if  necessary 
for  the  protection  of  intelligence  sources 
and  methods  and  in  support  of 
intelligence  analysis  and  reporting. 
Additionally,  records  from  this  system 


could  be  used  to  prepare  periodic 
substantive  reports  for  U.S.  Government 
officials  relatfid  to  the  control  and 
dissemination  of  classified  information. 
The  statement  of  general  routine  uses 
applicable  to  and  incorporated  by 
reference  into  systems  of  records 
maintained  by  the  Central  Intelligence 
Agency  are  incorporated  into  this 
system  of  records. 

FOUCIIS  AND  PRACTICES  FOR  CTORHM, 
RETRIKVINa,  ACCSSSIWe,  RSTAaaNO,  AND 
OISFOSINO  OF  RECORDS  W  THS  SYSTCM: 

STORAOC 

Paper  and  magnetic  media  integral  to 
automated  information  systems 
operated  by  the  National  Intelligence 
Council 

RETRIEVABIUTV: 

By  category  of  information  contained 
therein,  including  by  name. 

SAFEOUAROS: 

Files  are  maintained  in  accordance 
with  Executive  Order  12356  and 
Information  Security  Oversight  Office 
Directive  Number  1. 

RETENTION  AND  OWPOCAL: 

Files  are  destroyed  in  accordance 
with  Chapters  29  and  33  of  Title  44 
United  States  Code  and  Information 
Security  Oversight  Office  Directive 
Nimiber  1. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Chairman,  National  Intelligence 
Council.  Central  Intelligence  Agency, 
Washington,  D.C.  20505. 

NOTIFICATION  procedure: 

Individuals  seeking  to  leam  if  this 
system  of  records  contains  information 
about  them  should  direct  their  inquiries 
to  the  Information  and  Privacy 
Coordinator,  Cenfral  Intelligence 
Agency,  Washington,  DC  20505. 

Identification  requirements  are 
specified  in  the  Central  Intelligence 
Agency  rules  published  in  the  Code  of 
Federal  Regulations  (32  CFR  1901.13). 
Individuals  must  comply  %vith  these 
rules. 

RECORD  ACCESS  PROCEDURE: 

Request  from  individuals  should  be 
addressed  as  indicated  in  the 
Notification  Procedure  section  above. 

CONTESTINO  RECORD  PROCEDURES: 

The  Central  Intelligence  Agency's 
regulations  for  access  to  individual 
records,  for  disputing  the  contents 
thereof,  and  for  appealing  an  initial 
determination  by  the  Central 
Intelligence  Agency  concerning  access 
to  or  correction  of  the  records,  are 
promulgated  in  the  Central  Intelligence 


Agency  rules  section  of  the  Code  of 
Federal  Regulations. 

RECORD  SOURCE  CATCOORIES: 

Individuals  themselves;  other  U.S. 
agencies  and  organizations;  public 
media,  including  books,  periodicals, 
newspapers,  and  broadcast  transcripts; 
unclassified  and  classified  official 
reporting,  intelligence  source 
documents,  investigative  reports,  and 
correspondence. 

(FR  Doc  88-«501  Filed  4-28-88: 8:4S  am] 
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DEPARTMENT  OF  COMMERCE 

Office  Of  the  Secretary 

Advisory  Committee;  Avaiiabillty  of 
Report  on  Closed  Meetings 

AQENCV:  Department  of  Commerce. 
ACTION:  Announcing  public  availability 
of  report  on  closed  meetings  of  advisory 
committees. 

SUMMARY:  The  Department  of 
Commerce  has  prepared  its  report  on . 
the  activities  of  closed  or  partially- 
closed  meetings  of  advisory  committees 
as  required  by  the  Federal  Advisory 
Committee  Act. 

ADDRESSES:  Copies  of  the  reports  have 
been  filed  and  are  available  for  public 
inspection  at  two  locations: 
Library  of  Congress,  Newspaper  and 

Current  Periodicals  Reading  Room, 

Room  LM133,  Madison  Building,  1st 

and  Independence  Avenues  SE., 

Washington,  DC  20540 
Department  of  Commerce,  Central 

Reference  and  Records  Inspection 

Facility,  Room  6628,  Herbert  C. 

Hoover  Building,  14th  and 
.  Constitution  Avenue  NW., 

Washington,  DC  20230  Telephone 

(202)  377-3271. 
SUPPLEMENTARY  INFORMATION:  The 
reports  cover  the  closed  and  partially- 
closed  meetings  held  in  1987  of  38 
committees  and  their  subcommittees, 
the  names  of  which  are  listed  below: 
Automated  Manufacturing  Equipment 

Technical  Advisory  Committee 
Biotechnology  Technical  Advisory 

Committee 
Committee  of  Chairmen  of  Industry 

Advisory  Committees  for  Trade  Policy 

Matters  (TPM) 
Computer  Peripherals,  Components,  and 

Related  Test  Equipment  Technical 

Advisory  Committee 
Computer  Systems  Technical  Advisory 

Committee 

— Hardware  Subcommittee 
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— Software  Subcommittee 

— Licensing  F*rocedures  and 

Regulations  Subcommittee 
Electronic  Instnunentation  Technical 

Advisory  Committee 
ISAC  on  Capital  Goods  for  TI^ 
ISAC  on  Chemicals  and  Allied  Products 

forTPM 

— Subcommittee  on  Advanced 

Materials 
ISAC  on  Consumer  Goods  for  TPM 
ISAC  on  Electronics  and 

Instrumentation  for  TPM 

— Subcommittee  on  Multilaterial 

Trade  Negotiations 
ISAC  on  Energy  for  TPM 
ISAC  on  Ferrous  Ores  and  Metals  fot 

TPM 
ISAC  on  Footwear,  Leather,  and  Leather 

Products  for  TPM 
ISAC  on  Industrial  and  Construction 

Material  and  Supplies  for  TPM 
ISAC  on  Lumber  and  Wood  Products  for 

TPM 
ISAC  on  Nonferrous  Ores  and  Metals 

forTPM 
ISAC  on  Paper  and  Paper  Products  for 

TIW  j 

ISAC  on  Services  for  TPM  ' 

—  U.S.  Canada  Free  Trade  Agreement 

Subcommittee 
ISAC  on  Small  and  Minority  Business 

for  TPM 
ISAC  on  Textiles  and  Apparel  for  TPM 
ISAC  on  Transportation,  Construction, 

and  Agricultural  Equipment  for  TPM 
ISAC  on  Wholesaling  and  Retailing  for 

TPM 
Importers  and  Retailers'  Textile 

Advisory  Committee 
Industry  Functional  Advisory 

Committee  on  Customs  Matters  for 

TPM 
Industry  Functional  Advisory 

Committee  on  Intellectual  Property 

Rights  for  TPM 
Industry  Functional  Advisory 

Committee  on  Standards  for  TH4 

— Subcommittee  of  International 

Standards 
ISAC  on  Aerospace  Equipment  for  TPM 

— Government  Supports  1 

Subcommittee  I 

— Military  Trade  Subcommittee 

— Purchase/Finance  Subcommittee 

— Space  Equipment  Subconmiittee 
Management-Labor  Textile  Advisory 

Committee 
Marine  Fisheries  Advisory  Committee 
Materials  Technical  Advisory 

Conmiittee 
MiUtarily  Critical  Technologies  List 

Technical  Advisory  Committee 
National  Medal  of  Technology 

Nomination  Evaluation  Committee 

President's  Export  Council 

— International  Competitiveness  and 

Productivity  Subconunittee 

— ^Foreign  Trade  Practices  and 

Negotiations  Subcommittee 


Federal  Rggtoter  /  Vol.  53.  No.  83  /  Friday.  April  29.  1988  /  Notices 


Federal  Regiater  /  Vol.  53.  No.  83  /  Friday.  April  29.  1988  /  Notices 


15437 


Subcommittee  on  Export 

Administration 
Semiconductor  Technical  Advisory 

Committee 
Telecommunications  Equipment 

Technical  Advisory  Committee 

— Fiber  Optics  Subcommittee 

— Radio  Subconunittee 

— Switching  Subcommittee 
Transportation  and  Related  Equipment 

Technical  Advisory  Committee 
Travel  and  Tourism  Advisory  Board. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jan  Jivatode.  Management  Analyst. 
Office  of  the  Secretary,  Department  of 
Conmierce,  Washington.  DC  20230. 
Telephone  (202)  377-3271. 

April  22, 198& 
Ian  Jivatode, 

Management  Support  Division,  Office  of 

Management  and  Organization. 

[FR  Doc.  88-9500  Filed  4-28-88:  8:45  am] 

MLLMG  COOC  MIO-CW-II 


IntenMtionaJ  Trade  Administration 

(A-58S-706] 

Final  Determination  of  Sales  at  l.ess 
Than  Fair  Value:  Butadiene 
Acryionitrile  Copolymer  Syntttetic 
Rubber  from  Japan 

agency:  Import  Administration, 
International  Trade  Administration. 
Commerce. 
action:  Notice. 

SUIMIARY:  We  have  determined  that 
butadiene  acryionitrile  copolymer 
synthetic  rubber  (nitrile  rubber)  from 
Japan  is  being,  or  is  likely  to  be,  sold  in 
the  United  States  at  less  than  fair  value. 
The  U.S.  International  Trade 
Commission  (ITC)  will  determine,  within 
45  days  of  publication  of  this  notice, 
whether  these  imports  are  materially 
injuring,  or  are  threatening  material 
injury  to  a  United  States  industry. 
EFFECTIVE  DATE:  April  29, 1988. 
FOR  FURTHER  INFORMATION  contact: 

Contact  Debra  Conner  or  Michael 
Ready,  Office  of  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Sti-eet  and  Constitution 
Avenue.  NW..  Washington  DC  20230; 
telephone:  (202)  377-1778  or  377-2613. 

Final  Determination 

We  have  determined  that  nitrile 
rubber  from  Japan  is  being,  or  is  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value,  as  provided  in  section  735(a) 
of  the  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1673d(a))  (the  Act).  The  weighted- 
average  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 


Case  History 

Since  our  notice  of  an  affirmative 
preliminary  determination  (53  FR  4193. 
February  12. 1988)  a  supplemental 
response  was  filed  by  the  respondent  on 
February  11, 1988. 

A  public  hearing  was  not  requested. 
Final  comments  were  submitted  by  both 
the  petitioner  and  respondent. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  The  U.S. 
Congress  is  considering  legislation  to 
convert  the  United  States  to  this 
Harmonized  System  (HS).  In  view  of  this 
proposal,  we  will  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  annotated  (TSUSA)  item 
numbers  and  the  appropriate  HS  item 
numbers  with  our  product  descriptions 
on  a  test  basis  pending  Congressional 
approval.  As  with  the  TSUSA.  the  HS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(s)  as  well  as  the  TSUSA  item 
number(s)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit,  Room  B-099.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230. 
Additionally,  all  Customs  officers  have 
reference  copies  and  petitioners  may 
contact  the  bnport  Specialist  at  their 
local  Customs  office  to  consult  the 
schedule. 

The  product  covered  by  this 
investigation  is  butadiene  acryionitrile 
copolymer  synthetic  rubber  not 
containing  fillers,  pigments,  or  rubber- 
^  processing  chemicals,  currently 
provided  for  under  the  TSUSA  item 
number  446.1511  and  currentiy 
classifiable  under  HS  item  number 
4002.59.00. 

Period  of  Investigation 

Based  on  petitioner's  claim  that  sales 
and  imports  of  nitrile  rubber  are 
traditionally  strongest  in  the  early 
months  of  each  year,  we  extended  the 
period  of  investigation  for  Nippon  Zeon 
to  January  1, 1987-September  30. 1987, 
as  permitted  by  19  CFR  353.38(a). 

Such  or  Similar  Comparisons 

We  determined  that  Nippon  Zeon  had 
sufficient  home  market  sales  of  such  or 
similar  merchandise  to  form  the  basis 
for  calculating  foreign  market  value.  For 
all  U.S.  sales  examined,  there  were  sales 


of  identical  merchandise  in  the  home 
market. 

Fair  Value  Comparisons 

■To  determine  whether  sales  of  nitrile 
rubber  from  Japan  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  to  the 
foreign  market  value  as  specified  below. 

United  States  Price 

In  its  original  response  to  our 
questionnaire,  Nippon  Zeon  claimed 
that  its  U.S.  sales  were  made  through  an 
unrelated  company,  Nichimen  Japan- 
Nichimen  America  (Nichimen).  and  that 
Nichimen  acted  as  Nippon  Zeon's  agent 
Nippon  Zeon  reported  the  prices 
charged  by  Nichimen  in  the  United 
States  and  the  commission  paid  by 
Nippon  Zeon  to  Nichimen.  At  the 
Department's  request,  Nippon  Zeon 
provided  a  copy  of  its  agreement  with 
Nichimen  and  a  fuller  description  of  the 
commission  paid  to  Nichimen. 

Based  on  our  verification  of  the 
agreement,  we  have  determined  that 
Nichimen  does  not  act  as  Nippon  Zeon's 
agent  The  agreement  between  Nichimen 
and  Nippon  Zeon  clearly  illustrates  that 
a  "sale"  is  made  from  Nippon  Zeon  to 
Nichimen.  Nichimen  pays  for  the 
merchandise  and  resells  the 
m^erchcmdise  to  an  unrelated  customer  in 
the  United  States.  While  Nichimen 
provides  certain  services  to  Nippon 
Zeon,  Nippon  Zeon  does  not  control  the 
activities  of  Nichimen.  In  particular. 
Nippon  Zeon  controls  pricing  to  the  U.S. 
customer. 

Therefore,  we  have  determined  that 
Nichimen  is  not  Nippon  Zeon's  agent 
and  that  the  price  Nippon  Zeon  charges 
Nichimen  is  the  appropriate  sales  price 
to  be  used.  This  is  in  accordance  with 
the  Department's  usual  practice  in  cases 
where  a  manufacturer  is  aware  of  the 
destination  of  its  goods  when  such 
goods  are  sold  to  an  unrelated  trading 
company.  See.  e.g.,  Certain  Foiled  Steel 
Crankshafts  from  Japan,  52  FR  36984 
(October  2, 1987);  Birch  Three-Ply 
Doorskins  from  Japan,  47  FR  50537 
(November  8, 1982). 

At  the  Department's  request  Nippon 
Zeon  provided  a  revised  U.S.  sales 
listing  on  February  11, 1988  showing  the 
invoiced  price  from  Nippon  Zeon  to 
Nichimen. 

We  have  calculated  purchase  price  by 
deducting  from  Nippon  Zeon's  invoiced 
price  to  Nichimen,  foreign  inland  freight 
and  insurance,  and  export  brokerage 
and  handling.  We  also  made  an 
adjustment  for  post-sale  price 
adjustments. 


Foreign  Market  Value 

In  accordance  with  section  773(a)  of 
the  Act,  we  calculated  foreign  market 
value  based  on  Nippon  Zeon's  packed 
delivered  prices  to  unrelated  customers 
in  the  home  market  We  made 
deductions  from  the  home  market  price 
where  appropriate,  for  inland  freight 
insurance  and  rebates.  In  order  to  adjust 
for  differences  in  packing  between  the 
U.S.  and  home  markets,  we  deducted  the 
home  market  packing  cost  from  the 
foreign  market  value  and  added  U.S. 
packing  costs.  We  also  made 
adjustments  to  the  home  market  price, 
where  appropriate,  for  differences  in 
credit  expenses  pursuant  to  19  CFR 
353.15. 

Nippon  Zeon  claimed  adjustments  for 
warehousing,  indirect  selling  expenses, 
inventory  carrying  costs,  technical 
services,  and  sale  promotion  expenses 
in  home  market.  With  respect  to  the 
adjustments  for  warehousing,  technical 
services  and  sale  promotion  activities, 
we  have  denied  these  claims  because 
respondent  has  not  demonstrated  that 
they  are  directly  related  to  home  market 
sals,  in  accordance  with  19  CFR  353.15. 

Moreover,  we  have  not  allowed 
adjustments  for  indriect  selling 
expenses  because  U.S.  sales  were 
treated  as  purchase  price  transactions 
and  no  commission  was  recognized  on 
those  sales.  The  claim  for  inventory 
carrying  costs  was  withdrawn  at 
verification  by  Nippon  Zeon  officials. 

Currency  Conversion 

Since  all  U.S.  sales  were  purchase 
price  fransactions,  we  made  currency 
conversions  in  accordance  with  19  CFR 
353.56(a)(1). 

Critical  Circumstances 

On  Septemer  1. 1987,  the  petitioners 
alleged  that  "critical  circumstances" 
exist  within  the  meaning  of  section 
733(e)  of  the  Act  with  respect  to  nitrile 
rubber  from  Japan.  In  determining 
whether  critical  circumstances  exist 
that  section  provides  that  we  examine 
whether: 

(A)(i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  to  investigation;  or 

(ii)  The  person  by  whom,  or  for  whose 
account  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  les9  than  fair  value;  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 


In  order  to  determine  whether 
massive  imports  have  taken  place  over  a 
short  period  of  time  we  looked  at  the 
volume  and  value  of  the  imports. 

In  this  proceeding,  we  examined 
import  statistics  provided  by  the 
petitioner  and  the  respondent  as  well  as 
U.S.  government  collected  data.  Based 
on  this  information,  we  believe  that 
massive  imports  have  not  occurred. 
Having  so  concluded,  it  is  not  necessary 
for  us  to  address  the  issue  of  whether 
there  is  a  history  of  dumping  or  whether 
the  importers  should  have  known  that 
the  merchandise  was  being  sold  at  less 
than  fair  value. 

Based  on  the  above  information,  we 
determine  that  critical  circumstances  do 
not  exist  with  respect  to  imports  of 
nitrile  rubber  from  Japan. 

Verification 

As  provided  in  section  776(a)  of  the 
Act  we  verified  all  information  used  in 
reaching  the  final  determination  in  this 
investigation.  We  used  standard 
verification  procedures  including 
examination  of  all  relevant  accounting 
records  and  source  documents. 

Interested  Patty  Conunents 

Comment  1.  Respondent  argues  that 
the  Japanese  trading  company 
composed  of  Nichimen  Corporation 
("Nichimen  Japan")  and  Nichimen 
America,  Inc.  ("Nichimen  America") 
(collectively,  "Nichimen")  acts  as  an 
agent  on  Nippon  Zeon's  sales  of  nitrile 
.  rubber  to  the  United  States. 

Petitioner  argues  that  Nichimen  is  not 
acting  as  an  agent  but  rather,  is  the  first 
unrelated  purchaser  of  nitrile  rubber. 

DOC  Position.  The  Department  agrees 
with  the  petitioner.  There  is  no  evidence 
to  suggest  that  Nichimen  is  related  to 
Nippon  Zeon,  or  that  the  relationship 
differs  in  any  significant  way  from  the 
usual  relationship  between  a 
manufacturer  and  a  trading  company. 
Furthermore,  our  review  of  the 
agreement  submitted  by  respondent  and 
of  supporting  docimients  available  at 
verification  did  not  present  facts 
inconsistent  with  the  application  of  our 
usual  practice  in  cases  where  a 
manufacturer  is  aware  of  the  destination 
of  its  goods  when  those  goods  are  sold 
to  an  unrelated  trading  company.  (See 
the  "United  States  Price"  section  above.) 

Comment  2.  Petitioner  argues  that  the 
correct  U.S.  price  is  the  price  from 
Nippon  Zeon  to  Nichimen  Japan. 

Respondent  argues  that  the  correct 
U.S.  price  is  the  price  to  Nichimen's 
unrelated  customer  in  the  United  States. 

DOC  Position.  The  Department  agrees 
with  the  petitioner.  As  noted  above  in 
the  "United  States  Price"  section  of  this 
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notice,  in  cases  where  a  manufacturer 
sells  to  an  unrelated  trading  company 
with  knowledge  of  the  ultimate 
destination  of  merchandise  under 
investigation,  it  is  our  usual  practice  to 
consider  that  sale  as  the  first  sale  to  an 
unrelated  party.  We  then  use  that  sale  to 
determine  the  purchase  price  with 
respect  to  which  all  adjustments  and 
calculations  will  be  made. 

Comment  3.  Petitioner  submits  that 
the  Department  should  adjust  the  U.S. 
price  by  the  amount  of  a  post-sale 
adjustment 

DOC  Position.  The  Department  agrees 
with  the  petitioner.  Under  the  agreement 
between  Nippon  Zeon  and  Nichimen  a 
post-sale  adjustment  is  made  to  the 
invoiced  price.  The  invoiced  price  is 
adjusted  to  reflect  currency  adjustments 
and  changes  in  freight  costs.  Because 
this  adjustment  increases  or  reduces  the 
return  to  Nippon  Zeon  on  its  U.S.  sales, 
we  have  included  it  in  the  calculation  of 
U.S.  price. 

Comment  4.  Respondent  submits  that 
the  Department  should  terminate  the 
investigation  because  the  petitioner, 
lacks  standing. 

DOC  Position.  The  Department 
disagrees  with  the  respondent.  No 
domestic  producer  has  stated  its 
opposition  to  the  investigation.  See,  e.g., 
Fabric  Expanded  Neoprene  Laminate 
from  Japan,  50  FR  23488  (6/4/85); 
Offshore  Platform  Jackets  and  Piles 
from  Japan.  51  FR  11788  [*/7/S6). 

Comment  5.  Respondent  submits  diat 
all  home  market  charges  claimed  (with 
the  exception  of  inventory  carrying 
costs)  be  used  in  the  calculation  of 
foreign  market  value. 

Petitioner  argues  that  direct  selling 
expenses,  advertising  and  sales 
promotion,  technical  services, 
warehousing,  indirect  selling  expenses, 
and  inland  h-eight  should  be  rejected 
and  not  used  in  the  calculation  of 
foreign  market  value. 

DOC  Position.  The  Department  has 
allowed  inland  freight  costs  as  an 
adjustment  to  the  home  market  price 
since  they  were  fully  supported  at 
verification. 

The  Department  has  not  allowed 
adjustments  for  the  remaining  charges 
as  explained  in  the  "Foreign  Market 
Vahie"  section  of  this  notice. 

Comment  A  Petitioner  submits  that 
the  Department  should  determine  that 
critical  circumstances  exist  based  on  the 
import  statistics  from  the  Journal  of 
Commerce.  i 

Respondent  submits  that  the         | 
Department  should  determine  that 
critical  circumstances  do  not  exist  based 


on  the  import  statistics  provided  by  its 
sole  U.S.  importer,  Nichiemen. 

DOC  Position.  The  Department  agrees 
with  the  respondent.  Infonnation  we 
have  obtained  indicates  that  Nippon 
Zeon's  exports  of  nitrile  rubber 
represent  approximately  95%  of  all 
imports  from  Japan.  For  this  reason,  the 
Department  has  used  Nichimen's 
verified  import  statistics  to  form  the 
basis  of  our  analysis  in  the 
determination  of  critical  circumstances. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section  733(d)  of 
the  Act.  we  are  directing  the  U.S. 
Customs  Service  to  continue  to  suspend 
liquidation  of  all  entries  of  nitrile  rubber 
from  Japan  that  are  entered  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  U.S.  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  amounts  by 
which  the  foreign  market  value  of  nitrile 
rubber  from  Japan  exceeds  the  United 
States  price  as  shown  below.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 

The  weighted-average  margins  are  as 
follows: 


Manufacturer/producar/exporter 

Weightad- 
percentage 

Nippon  Zeon  Co..  Ltd     ....     .„. 

AH  others .._ 

14&S0 
14«.S0 

This  suspension  of  liquidation  covers 
imports  of  nitrile  rubber  as  defined  in 
the  "Scope  of  Investigation"  section  of 
this  notice. 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  the  ITC  determines 
that  material  injury,  or  threat  of  material 
injury,  does  not  exist,  this  proceeding 
will  be  terminated  and  all  securities 
posted  as  a  result  of  the  suspension  of 
liquidation  will  be  refimded  or 
cancelled.  However,  if  the  ITC 
determines  that  such  injury  does  exist, 
the  Department  will  issue  an 
antidumping  duty  order  on  nitrile  rubber 
from  Japan  entered,  or  withdrawn  from 
warehouse,  for  constmiption  after  the 
suspension  of  liquidation,  equal  to  the 
amount  by  which  the  foreign  market 
value  exceeds  the  United  States  price. 


This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 
(19  U.S.C.  1673d(d)). 
Joeeph  A.  Spatrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 
April  25, 1988. 
[FR  Doc.  88-9533  Filed  4-28-88;  8:45  am] 

MUJNQ  COM  SS10-0*-M 

Short'Supply  Review  on  Certain  Flat- 
Rolled  Staei;  Request  for  Comments 

AOENCV:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

action:  Notice  of  request  for  comments. 

SUMMARY:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  a  short-supply 
determination  imder  Article  8  of  the 
U.S.-EC  Arrangement  Concerning  Trade 
in  Certain  Steel  Products,  the  U.S.-Korea 
Arrangement  Concerning  Trade  in 
Certain  Steel  Products,  the  U.S.-Brazil 
Arrangement  Concerning  Trade  in 
Certain  Steel  Products,  and  the  U.S.- 
Mexico Understanding  Concerning 
Trade  in  Certain  Steel  Products,  with 
respect  to  certain  fiat-rolled  steel. 

date:  Comments  must  be  submitted  on 
or  before  May  9, 198& 

AOORCSS:  Send  all  comments  to 
Nicholas  C.  Tolerico,  Director,  Office  of 
Agreements  Complaince,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  7866, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  O.  Weible,  Office  of 
Agreements  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce  Room  7866, 14th  Street  and 
Constitution  Avenue,  NW..  Washington, 
DC  20230,  (202)  377-0159. 

SUPFLEMBNTARV  INFORMATION:  Article  8 
of  the  U.S.-EC,  U.S.-Korea,  and  U.S.- 
Brazil arrangements,  and  of  the  U.S.- 
Mexico Understanding  Concerning 
Trade  in  Certain  Steel  Products  provide 
that  if  the  U.S.  determines  that,  because 
of  abnormal  supply  or  demand  factors, 
the  U.S.  steel  industry  will  be  unable  to 
meet  the  demand  in  die  USA  for  a 
particular  product  (including  substantial 
objective  evidence  such  as  allocation, 
extended  delivery  periods,  or  other 
relevant  factors),  an  additional  tonnage 
shall  be  allowed  for  such  product  or 
products. 

We  have  received  a  short-supply 
request  for  the  following  flat-rolled  steel 
products,  whether  in  coils  or  cut-to- 
length:  (1)  Certain  AISI  grade  ClOlO 


mechanically  capped  or  rimmed  steel, 
with  widths  ranging  from  12  to  72  inches 
and  thicknesses  ranging  frtim  0.187  to 
0.500  inch;  and  (2)  certain  AISI  grades 
C1015  and  C1020  killed,  mechanically 
capped  or  rinmied  plate,  with  widths 
ranging  frt)m  18  to  72  inches,  and 
thicknesses  ranging  &t>m  0.375  to  0.625 
inch. 

Any  party  interested  in  commenting 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  May  9, 1988.  Comments 
should  focus  on  the  economic  factors 
involved  in  granting  or  denying  this 
request. 

Commerce  will  maintain  this  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  identify  the 
business  proprietary  portion  of  the 
submission  and  also  provide  a  non- 
proprietary submission  which  can  be 
placed  in  the  public  file.  The  public  file 
will  be  maintained  in  the  Central 
Records  Unit,  Room  B-099,  Import 
Administration,  U.S.  Department  of 
Commerce,  at  the  above  address. 
loseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 
April  25, 1988. 
[FR  Doc.  68-0534  Filed  4-28-68;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

Permits;  Foreign  Fishing 

This  document  pubUshes  for  public 
review  a  sunmiary  of  applications 
received  by  the  Secretary  of  State 
requesting  permits  for  foreign  vessels  to 
fish  in  the  exclusive  economic  zone 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act,  16  U.S.C.  1801  et  seq.) 
Send  comments  on  applications  to:  Fees, 
Permits  and  Regulations  Division  (F/ 
TS21),  National  Marine  Fisheries 
Service,  Department  of  Commerce, 
Washington,  DC  20235. 
or,  send  comments  to  the  Fishery 
Management  Council(8)  which  review 
the  application(s),  as  specified  below: 

Douglas  G.  Marshall,  Executive  Director, 
New  England  Fishery  Management 
Council,  5  Broadway  (Route  1), 
Saugus,  MA  01906,  617/231-0422 

John  C.  Bryson,  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council, 
Federal  Building,  Room  2115, 320 
South  New  Street.  Dover,  DE 19901, 
302/674-2331 

Robert  K.  Mahood,  Executive  Director. 
South  Atlantic  Fishery  Management 


Regional  Hahery 
Management  Courtcila 


raCMC 


Western  Pacifia 


Activity 
Coda 

Rshirto  Operatione 

1 

Catching,  processing  and  other  sup- 
port 

Ott)er  support  oniy. 

Vessel(s)  in  support  o«  U.S.  vessels 
Joint  Venture). 

Cargo  transport  vessels  wnth  fish  firKl- 
ing  equipment  on  board  will  receive 
an  activity  code  2  to  enatjte  V\em  to 
perform  twth  scouting  as  weH  as 
support  activities. 

2 

3.„ 

(•) 

(")._ 

Cotmcil.  Southparic  Building,  Suite  306,  -^ 

1  Southpark  Circle,  Charieston,  SC  

29407,  803/571-4366 

Omar  Munoz-Roure,  Executive  Director,  '*'g^,^|J^ 

Caribbean  Fishery  Management  (Waahington.  Oregon 

Coimcil,  Banco  De  Ponce  Building,  and  Caiifoniia). 

Suite  1108,  Hato  Rey.  PR  00918, 809/         '"^'^S^S^""**^ 
753-4926  tnosnanx 

Wayne  E.  Swingle,  Executive  Director. 

Gulf  of  Mexico  Fishery  Management  Activity  codes  which  specify 

Council,  Lincoln  Center,  Suite  881,  categories  of  fishing  operations  applied 

5401  West  Kennedy  Blvd.,  Tampa,  FL       for  are  as  follows: 

33609,  813/228-2815 
Lawrence  D.  Six.  Executive  Director, 

Pacific  Fishery  Management  Council, 

Metro  Building,  Suite  420, 2000  SW 

First  Avenue,  Portiand.  OR  97201. 503/ 

221-6352 
Jim  H.  Branson,  Executive  Director, 

North  Pacific  Fishery  Management 

Council.  P.O.  Box  103136,  Anchorage, 

AK  99510,  907/274-4563 
Kitty  M.  Simonds,  Executive  Director. 

Western  Pacific  Fisher  Management 

Council,  1164  Bishop  Street  Room 

1405.  Honolulu,  HI  96813,  808/523- 

1308  Joint  Venture— The  Washington,  Or- 

For  ftirther  information  contact  John  ^°°!!,!t!!^  Caufornia  Trawl  Fisher- 

D.  Kelly  or  Shirley  Whitted  (Fees.  '^S  (WOO)  Pacific  Hake  REQUEST 

Permits,  and  Regiilations  Division,  202- 
673-5319). 

The  Magnuson  Act  requires  the 
Secretary  of  State  to  publish  a  notice  of 
receipt  of  all  applications  for  such 
permits  simunarizing  the  contents  of  the 
applications  in  the  Federal  Register.  The 
National  Marine  Fisheries  Service, 
imder  the  authority  granted  in  a 
memorandum  of  understanding  with  the 
Department  of  State  effective  November 
29, 1983,  issues  the  notice  on  behalf  of 
the  Secretary  of  State. 

Individual  vessel  applications  for 
fishing  in  1988  have  been  received  frt>m 
the  Governments  shown  below. 

Dated:  April  21, 198a 
James  E.  Douglas.  Jr.. 

Acting  Assistant  Administrator  for  Fisheries. 

Fishery  codes  and  designation  of  ,^.        j       ^       ^^^  ^^^^^^ 

Regional  Fishery  Management  Councils  ^  j^    ^^       ,^     „^y^„  ^^  ^j 

which  review  applications  for  mdividual      a      i  lo  ■,naa  e„  Jl  „Un^„^.-  u„a 
fisheries  are  as  follows-  '^P"'  ^^'  ^^®®'  ^'"^  applicants  had 

nsnenes  are  as  louows.  indicated  changes  might  be  made  in  the 

amoimts  requested  earlier. 

[FR  Doc.  a&-9503  Filed  4-28-88;  8:45  am] 
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Patent  and  Trademark  Office 

Trademark  Affairs  Public  Advisory 
Committee;  Open  Meeting 

aoency:  Patent  and  Trademark  Office, 

Commerce. 

action:  Notice. 


Country 

Direct- 
ed 

Jt 
venture 

American  partner 

China 

5.000 

10,000 

Alaaica  World  Trade 

Corp/ Anchorage. 

AK;  China  Pacific 

Ventures/Seattle. 

WA. 

jaoan 

5,000 

10,000 

Nortttem  Deep  Sea 

Fishenes/ Seattle, 

WA. 

Koreaw 

5,300 

5.300 

Dona  JV  Fisheries/ 
Seattle.  WA. 

roiano 

51.000 

51,000 

Quest  Export  Trading 
Co./Cooa  Bay,  OR; 
Prafishlnti/ 
Seattle,  WA; 

• 

Alaska  Pacific  MV 
Seattle.  WA. 

USSR 

45.000 

45.000 

Marir>e  Resources 

Co.  IntVSeattle. 

WA 

Code  and  Fishery 

Regional  Fishery 
Management  Coundts 

ABS:  Atlantic  Bitmshes 

New  England.  Mki 

and  Sharks. 

Atlantic.  South  Adantk:, 

Gulf  of  Mexkx), 

CarMMan. 

BSA;  Bering  Sea  and 

North  Paciae. 

Aleutian  Istartds 

Groundfish. 

<30A;  Gu«  of  Alaska 

North  PadNc. 

NWA:  Northwest 

New  England.  Mid- 

AOanlicOceaa 

Atlanta. 

SNA:  SnaHs  (Bering 

NOflh  PftClflC. 

Sea). 
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fi  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463), 
announcement  is  made  of  the  open 
meeting  of  the  Public  Advisory 
Committee  for  Trademark  Affairs. 
DATE  The  Public  Advisory  Committee 
for  Trademark  Affairs  will  meet  from 
ItWX)  a.m.  until  4«0  p.m.  on  June  7, 1988. 

Place:  U^.  Patent  and  Trademark 
Office.  2121  Crystal  Drive.  Crystal  Park 
2  Building,  Room  912,  Arlington.         . 
Virginia.  | 

Status:  The  meeting  will  be  open  to 
public  observation;  approximately 
twelve  (12)  seats  will  be  available  for 
the  public  on  a  first-come-first-served 
basis.  If  time  p>ermit8,  oral  comments  by 
the  public  of  three  (3)  minutes  on  each 
topic  within  the  above  agenda  will  be 
allowed.  Written  comments  and 
suggestions  will  be  accepted  before  or 
after  the  meeting  on  any  of  the  matters 
discussed.  Copies  of  the  minutes  will  be 
available  upon  reqnesf. 

Matters  to  be  considered:  Hie  agenda 
for  the  meeting  is  as  follows: 

(1)  Implementation  of  Proposed  bitent- 

to-Use  Legislation  1 

(2)  Automation  Activities 

(3)  Application  Processing  and 

Prosecution 
Contact  person  for  more  information: 
For  further  information,  contact  Carlisle 
£.  Walters,  Office  of  the  Assistant 
Commissioner  for  Trademarks,  Room 
CPK2-910,  Patent  and  Trademark  Office. 
Washington,  DC  20231.  Telephone:  (703) 
557-7464. 
Donald ).  Quigg. 

Assistant  Secretary  and  Commissioner  of 
Patents  and  Trademarks. 
[PR  Doc  88-9542  Filed  4-28-80:  8:45  am] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Devetopment  of  Voluntary  Standard 
for  All-Terrain  Vehicies;  Meeting 

AQENCV:  Consumer  Product  Safety 

Commission. 

action:  Notice  of  meeting. 


:  The  major  members  of  the 

all-terrain  vehicle  ("ATV")  industry 
have  scheduled  a  meeting  on  May  4, 
1988,  for  planning  and  further 
development  of  a  voluntary  safety 
standard  for  ATVs.  One  of  the  primary 
purposes  of  the  meeting  is  to  identify  die 
areas  that  should  be  given  first  priority 
in  developing  a  voluntary  standard  and 
to  develop  a  schedule  for  dealing  with 
these  areas.  Interested  members  of  the 
pubHc  are  invited  to  attend  the  meeting 
and  observe  or  participate  in  the 
development  of  the  standard.  Persons 


wishing  to  attend  die  meetiog  or  to  be 
notified  of  future  meetingt  of  the 
committee  should  notify  Paul  Golde  at 
the  Specialty  Vehicle  Institute  of 
America,  3151  Airway  Avenue.  Building 
K-107.  Costa  Mesa.  California  92626. 
phone  (714)  241-9256. 
DATE:  The  meeting  is  scheduled  for  10:00 
a.m.  on  May  4. 198& 
AOORESS:  The  meeting  will  be  held  at 
the  Consumer  Pkodoct  Safefy 
Commission.  Room  556,  5401  Westbard 
Avenue,  Bethesda,  Maryland. 

FOR  FURTHER  INFORMATION  CONTACT 

Nicholas  Marchica.  Voluntary 
Standards  Coordinator,  Office  of  the 
Executive  Director,  Consumer  Product 
Safety  Commission,  Washington.  DC 
20207,  phone  (301)  492-6550. 
SUPFLEMENTARY  information: 

Backgrouod 

The  Commisison  for  some  time  has 
been  concerned  with  safety  issues 
associated  with  the  operation  of  all- 
terrain  vehicles,  which  are  three-  and 
four-wheeled  motorixed  vehicles, 
generally  characterized  by  large,  low 
pressure  tires,  a  seat  designed  to  be 
straddled  by  the  oeprator,  and 
handlebars  for  steering  and  which  are 
intended  for  off-road  use  by  an 
individual  rider  on  various  types  of 
unpaved  terrain. 

On  May  31, 1985.  the  Commission 
published  an  advance  notice  of 
proposed  rulemaking  (ANPR)  in  the 
Federal  Register.  50  FR  23139.  In  the 
ANPR.  the  Commission  announced  that 
it  was  considering  a  wide  range  of 
possible  regtilatory  alternatives  to 
address  the  safety  concerns  about  ATVs 
and  solicited  comments  on  a  number  of 
issues. 

On  December  30, 1987,  the 
Commission  and  the  major  members  of 
the  ATV  industry  filed  preliminary 
consent  decrees  in  United  States  v. 
American  Honda  Motor  Co.,  Inc.  et  al. 
Civil  Action  No.  87-^525,  in  the  United 
States  District  Court  for  the  District  of 
Columbia.  The  preliminary  consent 
decrees  contain  provisions  intended  to 
satisfy  the  Conunission's  concerns  about 
ATVs  and  provided  that  the  parties 
would  file  proposed  final  consent 
decrees,  which  were  filed  on  March  14, 
1988.  Both  the  preliminary  consent 
decrees  and  the  proposed  final  consent 
decrees,  which  have  not  yet  been 
approved  by  the  Court,  provide  that  the 
industry  members  will  attempt  in  good 
faith  to  reach  agreement  on  voluntary 
standards  satisfactory  to  the 
Commission,  within  four  months  of  the 
Court's  approval  of  the  final  consent 
decrees.  Although  the  final  consent 
decrees  have  not  yet  been  approved  by 


the  Court  the  meeting  that  is  announced 
in  this  notice  is  in  furtherance  of  the 
agreement  provided  in  the  ptopoaed 
final  decrees. 

Nature  of  Meeting 

Commission  policy  requires  that  all 
voluntary  standards  meetings  attended 
by  the  CPSC  staff  be  open  to  the  public 
and  that  interested  members  of  the 
public  have  an  opportunity  to  contribute 
to  the  development  of  the  standard. 
Thus,  the  meeting  is  open  to  all 
members  of  the  public  who  wish  to 
attend  or  partidiMite.  In  order  to  ensure 
that  the  meeting  facilities  are  adequate 
to  accommodate  all  attendees,  persons 
wishing  to  attend  the  meeting  should 
notify  Paul  Gdde  at  the  Specialty 
Vehicle  Institute  of  America.  3151 
Airway  Avenue,  Building  K-107,  Costa 
Mesa,  CaUfomia  92628,  ^one  (714)  241- 
9256,  by  May  2, 198a  In  addition, 
persons  who  wish  to  participate  in  the 
development  of  the  standard  should 
notify  Mr.  Golde  of  that  feet,  so  they  can 
receive  notice  of  additional  meetings, 
etc.,  as  they  are  scheduled. 

The  goal  of  the  four-month  period 
provided  in  the  consent  decrees  for  the 
development  of  a  standard  by  the 
industry  is  to  develop  at  least  a 
preliminary  consensus  within  that  time. 
Work  on  some  aspects  of  a  standard 
may  continue  after  that  period.  The 
Commission's  staff  has  provided  the 
industry  with  some  proposed  provisions 
for  a  standard.  The  Commission 
believes  that  the  dynamic  stabiUty 
elements  of  the  proposed  standard  are 
needed  for  safety  and  should  not  be 
weakened. 

One  of  die  primary  purposes  of  the 
May  4, 1988,  meeting,  therefore,  is  to 
identify  the  areas  that  shoidd  be  given 
first  priority  in  developing  a  standard 
and  to  plan  a  schedule  for  dealing  with 
these  areas  within  the  agreed-upon  time. 
Because  of  the  need  for  the  industry  to 
develop  die  standard  within  four 
months,  it  may  not  be  practical  to 
announce  all  subsequent  meetings  of  the 
voluntary  standard  development 
committee  in  the  Federal  Register. 
However,  all  persons  who  indicate  a 
desire  to  participate  in  the  development 
of  the  standard  tvill  be  notified  of  such 
meetings,  and  other  parties  may  contact 
the  Commission's  Office  of  the 
Secretary,  at  (301)  492-680a  to 
determine  when  standards  development 
meetings  are  placed  on  the 
Commission's  Public  Calendar. 

As  noted  above,  the  first  meeting  will 
be  held  at  the  Commission's  offices  at 
5401  Westbard  Avenue,  Bethesda, 
Maryland  (Room  556).  The  Commission 
expects  that  most  of  the  subsequent 


plenary  meetings  will  be  in  the 
Wellington.  DC.  metropolitan  area. 
However,  some  meetings  may  be  in 
California  for  the  convenience  of 
participants  wfap  are  located  on  the 
west  coast  or  in  Japan. 

In  order  to  ensure  that  the  meeting 
proceeds  on  schedule,  it  may  be 
necessary  for  the  Chairperson  to  limit 
the  time  and  maimer  aUowed  for  the 
presentation  of  comments  by  each 
participant  and  to  restrict  duplicative  or 
irrelevant  comments. 

Dated  April  27, 1968. 
Sadya  E.  Donn, 
Secretary  of  the  Commiaaian. 
[FR  Doc.  88-W68  Filed  4-2»-88;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

Proposed  Consent  Orders:  Meadows 
Realty  Co.  et  aL 

AQENCV:  Economic  Regulatory 
Administration,  DOE. 
action:  Notice  of  Proposed  Consent 
Order  widi  Meadows  Realty  Co. 
(Formerly  San  Joaquin  Oil  Co.)  and  San 
Joaquin  Refining  Co.,  Inc.  and 
Opportunity  for  Public  Comment. 

StiMMARv:  The  Economic  Regulatory 
Administration  (ERA)  announces  a 
proposed  Consent  Order  betwe«i  the 
Department  of  Energy  (DOE)  and 
Meadows  Realty  Company  (formerly 
San  Joaquin  Oil  Co.)  and  San  Joaquin 
Refining  Co..  Inc.  (collectively  San 
Joaquin).  The  agreement  proposes  to 
resolve  matters  relating  to  San  Joaquin's 
compliance  with  the  federal  petroleum 
price  and  allocation  regulations  for  the 
period  September  1973  through  January 
27, 1981.  If  this  Consent  Order  is 
approved,  within  thirty  days  of  the 
effective  date  San  Joaquin  will  pay  to 
the  DOE  a  total  of  $1.25  million  plus 
interest  accruing  from  January  1, 1988. 

ERA  will  then  petition  the  Office  of 
Hearings  and  Appeals  (OHA)  to 
implement  a  Special  Refimd  Proceeding 
pursuant  to  10  CFR  Part  205,  Subpart  V. 
where  any  person  who  claims  to  have 
su^ered  injury  from  San  Joaquin's 
alleged  overcharges  would  have  the 
opportunity  to  submit  a  daim. 

Pursuant  to  10  CFR  205.199J.  ERA  will 
receive  written  comment^  on  the 
proposed  Consent  Order  for  thirty  (30) 
days  following  publication  of  this 
Notice.  ERA  will  consider  the 
submissions  received  from  the  public  in 
determining  whether  to  reject  the 
settlement,  accept  the  settlement  and 
issue  a  final  Order,  or  renegotiate  the 


agreement  and,  if  successful,  issue  the 
modified  agreement  as  a  final  Order. 
DOE'S  final  decision  will  be  published  in 
the  Federal  Register,  along  with  an 
analysis  of  and  response  to  the 
significant  written  comments,  as  well  as 
any  other  considerations  that  were 
relevant  to  the  decision. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ann  C.  Grover.  Assistant  Director  of 
Administrative  Litigation,  Economic 
Regulatory  Administration.  Department 
of  Energy.  1000  Independence  Avenue. 
SW.,  Washington.  DC  20585,  (202)  586- 
4387. 

SUPPLEMENTARY  INFORMATION:  San 

Joaquin  is  a  petroleum  refiner  subject  to 
the  audit  jurisdiction  of  ERA  to 
determine  compliance  with  the  Federal 
petroleum  price  and  allocation 
regulations.  During  the  period  covered 
by  this  proposed  Order  (September  1973 
through  January  27, 1981),  San  Joaquin 
engaged  in,  among  other  things,  the 
refining  of  the  crude  oil  and  the  sale  of 
residual  fuel  oil,  middle  distillates,  and 
other  refined  petroleum  products. 

ERA  conducted  audits  to  determine 
San  Joaquin's  compliance  with  the 
federal  petroleum  price  and  allocation 
regulations  during  the  period  covered  by 
the  proposed  Consent  Order.  As  a  result 
of  the  audits,  disputes  arose  between 
San  Joaquin  and  ERA  concerning  San 
Joaquin's  compliance  with  applicable 
Federal  petroleum  price  and  allocation 
regulations.  The  major  regulatory  area 
of  dispute  concerns  San  Joaquin's 
pridng  of  refined  petroleum  products 
subject  to  price  controls.  On  September 
21. 1982,  ERA  issued  a  Proposed 
Remedial  Order  (PRO)  to  San  Joaquin, 
alleging  that  San  Joaquin  overcharged 
its  customers  in  sales  of  refined 
petroleum  products,  which  San  Joaquin 
contested.  Following  proceedings  before 
DOE'S  Office  of  Hearings  and  Appeals 
(OHA).  OHA  Case  No.  HRO-0071.  the 
PRO  was  remanded  to  ERA  for 
recalculation  of  the  overcharges  in 
accordance  with  an  interlocutory  order 
issued  by  OHA.  On  February  27. 1987. 
ERA  issued  a  Revised  PRO  to  San 
Joaquin.  OHA  Case  No.  KRO-0480. 

The  Revised  PRO,  as  further  amended 
in  the  course  of  die  litigation,  alleges 
overcharges  of  $742,433.  With  interest 
that  could  be  assessed  on  that 
overcharge  amount,  San  Joaquin's 
maximum  potential  liability  for  refunds 
is  approximately  $2.3  million.  San 
Joaquin  has  raised  a  number  of 
objections  to  the  manner  in  which  ERA 
applied  the  refiner  pricing  regulations  in 
determining  the  amount  of  the 
overcharges.  In  addition.  San  Joaquin 
has  filed  an  Application  for  Exception, 
OHA  Case  No.  HEE-0097,  relating  to 


one  of  the  metiers  which  formed  the 
basis  for  the  charges  in  the  PRO  and  the 
Revised  PRO.  If  San  Joaquin's 
objections  to  the  Revised  FRO  or  its 
Application  for  Exception  were  to  be 
granted,  the  overcharges  would  be 
substantially  reduced 

ERA  has  preliminarily  agreed  to  the 
settlement  amount  after  assessing  the 
litigation  risks  associated  with  the 
asserted  legal  and  factual  issues 
underlying  die  aduit  and  San  Joaquin's 
request  for  exception  relief,  and 
appropriate  setdement  compromises 
related  to  those  issues.  In  evaluating  the 
total  settlement  amount  for  San 
Joaquin's  regulatory  violations,  in 
addition  to  die  analysis  of  litigation 
risks,  ERA  took  into  account  such 
factors  as  the  number  and  complexity  of 
the  legal  and  factual  issues,  and  the  time 
and  expense  required  for  the 
government  to  fully  litigate  every  issue 
in  order  to  obtain  any  recovery.  Based 
on  all  of  these  considerations,  ERA 
concludes  that  the  resolution  of  these 
matters  for  $1.25  million  is  an 
appropriate  setdement  and  in  the  public 
interest. 

Under  the  terms  of  the  proposed 
setdement,  within  thirty  days  of  the 
effective  date  of  the  Consent  Order,  San 
Joaquin  will  pay  the  principal  amount  of 
$1.25  million,  plus  interest,  to  E)OE.  If  the 
setdement  is  not  made  final  by  August 
11, 1968,  San  Joaquin  may  withdraw 
from  the  proposed  agreement.  If  the 
Consent  Order  is  made  final,  ERA  will 
petition  OHA  to  implement  a  Special 
Refimd  Proceeding  under  the  provisions 
of  Subpart  V  of  the  regulations.  In  the 
proceeding,  OHA  will  develop 
procedures  for  the  receipt  and 
evaluation  of  appUcations  for  refund  in 
order  to  distribute  the  refund  amoimt 
To  ensure  that  OHA  has  sufficient 
information  to  evaluate  the  claims,  the 
proposed  Consent  Order  requires  that 
San  Joaquin  provide  necessary 
information  to  OHA.  Unless  specifically 
excluded,  San  Joaquin  and  DOE 
mutually  release  each  other  from  claims 
and  actions  arising  under  the  subject 
matter  covered  by  the  proposed  Consent 
Order,  including  San  Joaquin's 
Application  for  Exception.  The  proposed 
Order  does  not  affect  the  right  of  any 
other  party  to  take  action  against  San 
Joaquin,  or  of  San  Joaquin  or  the  DOE  to 
take  action  against  any  other  party.  This 
agreement  only  resovles  certain  civil 
liabilities  and  makes  no  attempt  to 
resolve  any  criminal  Uability  that  might 
be  established  by  the  government 
against  San  Joaquin. 

Submission  of  written  comments:  The 
proposed  Consent  Order  cannot  be 
made  effective  until  the  conclusion  }f 
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the  public  review  process,  of  which  this 
Notice  is  a  part.  i 

Interested  parties  are  invited  to   | 
submit  written  comments  concerning 
this  proposed  Consent  Order  to  San 
Joaquin  Consent  Order  Comments,  RG- 
32,  Economic  Regulatory 
Administration,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585. 

All  comments  received  by  the  thirtieth 
day  following  publication  of  this  Notice 
in  the  Federal  Register  will  be 
considered  before  determining  whether 
to  adopt  the  proposed  Consent  Order  as 
a  final  Order.  Any  modifications  of  the 
proposed  Consent  Order  which 
significantly  alter  its  terms  or  impact 
will  be  published  for  additional 
comment.  If,  after  considering  the 
comments  it  has  received,  ERA 
determines  to  issue  the  proposed 
Consent  Order  as  a  final  Order,  the 
proposed  Order  %vill  be  made  final  and 
effective  by  publication  of  a  Notice  in 
the  Federal  Register. 

Any  any  information  or  data 
considered  confidential  by  the  person 
submitting  it  must  be  identified  as  such 
in  accordance  with  the  provisions  of  10 
CFR  205.9(f). 

Issued  in  Washington.  DC  on  April  22, 1988. 
Milton  C  Lotenz. 

Chief  Counsel  for  Enforcement  Litigation, 
Economic  Regulatory  Administration. 
[FR  Doc  88-0557  Filed  4-28-88;  8:45  am| 
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[ERA  Docket  Na  87-32-NQ] 

Order  Granting  Blanket  Authorization 
To  Import  Natural  Qaa;  PacHIc 
Interatate  Tranamlaalon  Ca 

aocncy:  Economic  Regulatory 
Administration,  DOE. 
ACTION:  Notice  of  order  granting 
authorization  to  import  natural  gas. 

SUMMAfiv:  The  Ecomomic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  Pacific 
Interstate  Transmission  Company  (PIT) 
authorization  to  import  Canadian 
natural  gas  for  resale  to  Southern 
California  Gas  Company.  The  order 
issued  in  ERA  Docket  No.  87-32-NG 
authorizes  PIT  to  import  up  to  640,000 
Mcf  of  gas  per  day  over  two-year  period 
beginning  on  the  date  of  the  first     } 
delivery.  ' 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  GA-076, 
Forrestal  Building,  1000  Independence 
Avenue  SW,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  S.'OO  a.m.  and  4:30 


p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC  April  21, 1988. 
Coestaaca  L.  Buckley, 

Director,  Natural  Gas  Division,  Ofpce  of 

Fuels  Programs.  Economic  Regulatory 

Administration. 

(FR  Doc.  88-8489  Filed  4-28-88;  8:45  am] 
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[ERA  Docket  Na  88-18-NQ] 

Application  to  Import  and  Export 
Natural  Gaa  to  Canada;  ReNanca  Qaa 
Marketing  Co. 

agency:  Economic  Regulatory 

Administration,  DOE. 

action:  Notice  of  application  for 

blanket  authorization  to  import  natural 

gas  from  and  export  natural  gas  to 

Canada. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  March  31, 1M8,  of  an  application 
filed  by  Reliance  Gas  Marketing 
Company  (Reliance  Marketing)  to 
import  up  to  100  Bcf  of  Canadian  natural 
gas  and  to  export  to  Canada  up  to  100 
Bcf  of  domestic  U.S.  natural  gas  over  a 
two-year  term  beginning  on  the  date  of 
first  delivery.  Reliance  Marketing,  a 
Delaware  corporation  whose  principal 
place  of  business  is  in  Denver,  Colorado, 
would  import  or  export  gas  for  its  own 
account  or  act  as  a  broker  for  both  U.S. 
and  Canadian  purchasers  and  suppliers. 
ReUance  Marketing  intends  to  utilize 
existing  pipeline  facilities  for 
transportation  of  the  volumes  to  be 
imported  or  exported.  Reliance 
Marketing  also  proposes  to  submit 
quarterly  reports  detailing  each 
transaction. 

The  application  is  filed  with  the  ERA 
piu-suant  to  section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  Motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 
date:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
Uian  May  31, 1988. 

FOR  FURTNER  information  CONTACT: 

Tom  Dukes,  Natural  Gas  Division, 
Economic  Regulatory  Administration, 
Forrestal  Building,  Room  GA-07e, 
1000  Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586-8590. 

Diane  Stubbs,  Natural  Gas  and  Mineral 
Leasing,  Office  of  General  Counsel, 
U.S.  Department  of  Energy,  Forrestal 
Building.  Room  6E-042, 1000 


Independence  Avenue  SW., 
Washington,  DC  20685.  (202)  586-8667. 

SUmiMINTARY  INFORMATION:  Under 
the  blanket  import  and  export  authority 
sought  ReUance  Marketing  intends  to 
make  natural  gas  sales  to  either  United 
States  or  Canadian  customers  on  both  a 
firm  and  intemiptible  spot  basis.  The 
specific  terms  of  each  import  or  export 
sale  would  be  negotiated  on  an 
individual  basis,  including  price  and 
volume.  Reliance  Marketing  asserts  that 
the  sale  of  Canadian  natural  gas  imports 
will  be  made  pursuant  to  terms  dictated 
by  the  prevaiUng  economic  conditions  in 
the  domestic  maricet  and  that  surplus 
U.S.  natural  gas  supplies  will  be 
exported  to  Canada  on  the  basis  of  their 
competitiveness  and  need  by  U.S. 
purchasers. 

The  decision  on  the  application  for 
import  authority  will  be  made  consistent 
with  the  DOE'S  gas  import  policy 
guidelines,  imder  whidi  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22. 1984).  In  reviewing   < 
natural  gas  export  applications,  the  ERA 
considers  the  domestic  need  for  the  gas 
to  be  exported,  and  any  other  issue 
determined  by  the  Administrator  to  be 
appropriate  in  a  particular  case.  Parties 
that  may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines  for  the  import 
authority  and  on  the  domestic  need  for 
the  gas  in  their  responses  on  the 
requested  export  authority.  The 
applicant  asserts  that  this  import  and 
export  arrangement  will  be  in  the  public 
interest  in  that  the  pricing  terms  for  each 
import  or  export  sale  must  be 
competitive  in  the  U.S.  and  Canadian 
gas  markets  served  or  no  sales  will  be 
made.  Parties  opposing  the  arrangement 
bear  the  burden  of  overcoming  this 
assertion. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  appUcable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 


determining  the  appropriate  action  to  be 
taken  on  the  application.  Ml  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590. 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Natural  Gas 
Division,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration, 
Room  GA-076.  RG-23.  Forrestal 
Building,  1000  Independence  Avenue 
SW..  Washington,  DC  20585.  (202)  588- 
9478.  They  must  be  filed  no  later  than 
4:30  p.m.,  e.d.t..  May  31, 1988. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Reliance  Mariceting's 
application  is  available  for  inspection 
and  copying  in  the  Natural  Gas  Division 
Docket  Room,  GA-076,  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8K)0  a jn.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 


Issued  in  Washington,  DC,  April  22, 1988. 
Constoncs  L.  Buckley. 

Director,  Natural  Gas  Division,  Office  of 
Fuels  Programs,  Economic  Regulatory 
Administration. 

(FR  Doc,  88-9488  Filed  4-28-88;  8:45  am] 
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Federal  Energy  Regulatory 
Commisaion 

[Docket  Nos.  Cf>8a-332-000.  et  at] 

Natural  Gaa  Certificate  Hlhtga;  El  Paao 
Natural  Gaa  Co.  et  al. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  El  Paso  Natural  Gas  Company 

[Docket  No.  CP88-332-000] 
April  25, 1988. 

Take  notice  that  on  April  11. 1988,  El 
Paso  Natural  Gas  Company  (El  Paso), 
P.O.  Box  1492,  El  Paso.  Texas  79978. 
filed  in  Docket  No.  CP8B-332-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  a  limited-term  intemiptible 
sales  service,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

El  Paso  requests  a  limited-term 
certificate  authorizing  the  sale  for  resale 
of  natural  gas  on  an  intemiptible  basis 
both  on-system  and  off-system  and 
authorizing  the  delivery  of  such  natural 
gas  on  a  direct  sale  basis.  El  Paso  states 
that  the  proposed  intemiptible  sales 
service  represents  an  opportunity  to 
obtain  the  additional  flexibility  required 
to  sell  natural  gas  which  may  otherwise 
be  in  excess  of  its  customers 
requirements.  El  Paso  further  states  that 
the  intemiptible  sales  service  would  be 
available  to  any  purchaser  on  or  off  El 
Paso's  system  to  the  extent  it  has  a 
surplus  of  system  supply  gas.  The 
proposed  sales  service  would  be 
intemiptible  as  to  supply  and  pipeline 
capacity,  it  is  explained  It  is  further 
explained  that  the  intemiptible  sales 
service  would  not  be  subject  to  El  Paso's 
curtailment  plan. 

El  Paso  explains  that  the  intemiptible 
sales  service  would  be  rendered  under 
proposed  initial  Rate  Schedule  IS-1.  Hie 
purchaser  would  be  required  to  execute 
a  service  agreement  to  purchase  natural 
gas  under  Rate  Schedule  IS-1,  it  is 
explained.  El  Paso  requests  blanket  type 
pre-granted  authority  to  abandon  the 
sale  on  the  date  specified  in  the  service 
agreement. 

EI  Paso  proposes  to  charge  a 
negotiated  rate  for  the  intemiptible 


sales  service  which  would  fall  between 
a  stated  maximum  and  minimum  rate.  El 
Paso  explains  that  the  maximum  rate 
would  be  a  100  percent  load  factor  rate 
for  the  zone  in  which  delivery  from  El 
Paso's  system  occurs.  El  Paso  further 
explains  that  the  minimum  rate  would 
be  equal  to  El  Paso's  actual  weighted 
average  cost  of  gas  purchased  for  the 
month  in  which  the  gas  is  delivered,  plus 
all  variable  costs  incurred  in  rendering 
the  service,  the  GRI  surcharge,  and  the 
ACA  charge. 

Comment  date:  May  16, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Pacific  Gas  Transmission  Company 

(Docket  Nos.  CP86-636-003,  CP86-73S-001. 
CP87-10-001,  CP87-66-001,  CP87-67-001, 
CP87-84-001.  and  C:P87-21-002J 

April  25. 1988. 

Take  notice  that  on  April  21, 1988, 
Pacific  Gas  Transmission  Company 
(Pacific  Gas).  160  Spear  Street,  San 
Francisco.  California  94105-1570  filed 
Docket  Nos.  CP88-636-O03,  CP86-735- 
001.  CP87-10-001.  CP87-66-001.  CP87- 
67-001.  CP87-84-001,  and  CP87-21-002. 
to  amend  orders  issued  October  10. 

1986,  April  22, 1987,  May  8, 1987,  May  8, 

1987.  July  22. 1987.  July  22. 1987,  and 
October  16, 1987.  respectively,  to 
continue  limited-term  transportation 
service  for  various  industrial  end-users 
and  marketers,  for  a  term  which  would 
expire  one  year  bom  the  effective  date 
of  authorization  or  when  Pacific  Gas 
commences  open  access  transportation 
under  Part  284  of  the  Commission's 
regulations,  whichever  occurs  first  all 
as  more  fully  set  forth  in  the  petition  to 
amend  whidi  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Pacific  Gas  requests  authority  to 
continue  transportation  service  for  7 
industrial  end-users  and  marketers 
authorized  in  the  dockets  cited  above.  It 
is  stated  that  Pacific  Gas  ceased  filing 
new  applications  for  section  7(c) 
transportation  when  it  filed  its 
application  for  a  blanket  certificate 
under  Order  No.  436  in  Docket  No. 
CP87-159-000.  on  January  13. 1987.  It  is 
further  stated  that  Pacific  Gas  wishes  to 
stress  that  this  current  filing  for  an 
amendment  to  the  existing  certificates  in 
no  way  "re-opens"  its  section  7(c) 
program  but  merely  seeks  to  maximize 
the  utilization  of  its  system  until  such 
time  as  it  can  become  an  open  access 
transporter  under  section  311  to  which 
Pacific  Gas  has  agreed  as  part  of  the 
proposed  setUement  of  its  general  rate 
case  in  Docket  No.  RP87-62-000. 

Pacific  Gas  requests  expedited 
consideration  of  this  application 
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because  the  authorizationB  are  about  to 
expire.  It  is  stated  that  the  authorization 
in  Docket  No.  CP86-735-000  would 
expire  April  21, 1988,  and  the 
authorization  in  Docket  Nos.  CP87-10-00 
and  CP87-ee-000  would  expire  May  7, 
198&  It  is  stated  that  the  instant 
application  to  amend  the  existing 
certificates  seeks  only  to  modify  the 
term  of  those  certincates;  no  other 
changes  are  requested.  It  is  further 
stated  that  such  modification  is  desired 
because  Pacific  Gas  wishes  to  continue 
transporting  gas  for  others  under  section 
7(c)  on  an  interim  basis.  Pacific  Gas 
avers  that  it  plans  to  implement  open 
access  transportation  in  connection  with 
a  satisfactory  resolution  of  its  general 
rate  case. 

Comment  date:  May  16, 1968,  in 
accordance  with  the  first  subparap'aph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice.  -^ 

3.  SEMCO  Energy  Services,  Inc. 

[Docket  No.  CI87-737-001] 
April  26. 1968. 

Take  notice  that  on  April  14. 1988, 
SEMCO  Energy  Services,  Inc.  (SEMCO). 
of  405  Water  Street.  Port  Huron 
Michigan  48061,  filed  an  application 
pursuant  to  section  7  of  the  Natural  Gas 
Act  and  the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  for  amendment  of  its  blanket 
limited-term  certificate  with  pregranted 
abandonment  previously  issued  by  the 
Commission  for  a  term  which  expired 
March  31. 1988,  to  extend  such 
authorization  for  an  unlimited  term  and 
to  include  blanket  certificate  and 
abandonment  authority  on  behalf  of 
producer-suppliers  selling  gas  to 
SEMCO  or  through  SEMCO  as  agent,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  %vith  the  Commission 
and  open  for  public  inspection. 

Comment  date:  May  10, 1988,  in 
accordance  with  Standard  Paragraph  ] 
at  the  end  of  the  notice. 

4.  Development  Assodates,  Inc. 
[Docket  No.  CI88-422-000] 
April  26, 1968. 

Take  notice  that  on  April  14, 1988 
Development  Associates,  Inc.         i 
(Applicant),  of  East  1411  Mission   j 
Avenue.  Spokane,  Washington  92202, 
filed  an  application  pursuant  to  section 
7  of  the  Natural  Gas  Act  and  the  Federal 
Energy  Regulatory  Conrniission's 
(Commission)  regulations  thereunder  for 
a  blanket  certificate  with  pregranted 
abandonment  authorization  for  an 
unlimited  term,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection. 


Comment  date:  May  10, 1988,  in 
accordance  with  Standard  Paragrph  J  at 
the  end  of  this  notice. 

Diamon  Shamrock  Offshore  Paitnefs 
Limited  Partnership 

[Docket  Nos.  CI88-384-000  and  CI88-«0(M)00] 
April  28, 1988. 

Take  notice  that  on  March  28, 1988.  as 
supplemented  on  April  12, 1988, 
Diamond  Shamrock  Offshore  Partners 
Limited  Partnership  (Diamond 
Shamrock),  717  North  Harwood  Street 
DaUas,  TX  75201,  filed  applications 
pursuant  to  section  7  of  the  Natural  Gas 
Act  and  section  2.77  of  the 
Commission's  Regulations  requesting 
authorization  to  permanently  abandon 
sales  of  gas  to  United  Gas  Pipe  Line 
Company  (United)  which  were 
previously  certificated  by  the 
Commisison.  Diamond  Shamrock  also 
requests  that  the  Commission  issue  a 
blanket  certificate  with  pregranted 
abandonment  to  make  sales  for  resale  of 
such  released  gas  in  interstate 
commerce.  Diamond  Shamrock  states 
that  if  the  Commission  determines  that 
an  unlimited  blanket  certificate  with 
pregranted  abandonment  for  this  gas 
cannot  be  granted.  Diamond  Shamrock 
requests  that  at  a  minimum  such 
authorization  be  for  five  years  fi*om  the 
date  of  issuance  of  the  blanket 
certificate.  Diamond  Shamrock  requests 
that  its  applications  be  considered  on  an 
expedited  basis  under  procedures 
established  by  Order  No.  436. 

Diamond  Shamrock  also  requests  a 
waiver  of  the  Commission's  r^ulations 
to  permit  changes  in  purchasers  and  in 
price  for  this  gas  without  requiring 
filings  under  Parts  154, 157  and  271  of 
the  Regulations.  Diamond  Shamrock 
requests  that  no  reports  on  the 
subsequent  sale  of  this  gas  be  required; 
however,  if  the  Commission  determines 
that  reports  on  this  gas  are  necessary. 
Diamon  Shamrock  requests  that  such 
reports  be  only  required  on  an  annual 
basis  to  be  filed  90  days  aftter  the  end  of 
the  calendar  year  for  that  prior  year. 

Diamond  Shamrock  states  that  the 
following  describes  the  location,  NGPA 
pricing  category  and  estimated  average 
daily  deliverability  (in  Mcf)  covered  by 
the  subject  applications: 


Hiqh  Island  block 
omhoreTaxas 

NGPA 
pndng 

ily(Mcf/d) 

A-442/443 „ 

A-471A 

A-471B  

102(d) 
102(d) 

loe 

15,500 

700 

17.000 

Tnl*l 

33.2UU 

Diamond  Shamrock  states  that 
through  its  predecessors  it  executed 
with  United  a  contract  dated  June  30. 
1981.  for  the  sale  of  gas  from  High  Island 
Block  A-442.  and  a  contract  dated 
October  6. 1961.  for  the  sale  of 
production  from  High  Island  Block  A- 
471.  These  two  sales  were  certificated  in 
Docket  Nos.  CI81-448-000  and  CI84- 
450-000,  respectively.  Diamond 
Shamrock  states  that  through  a 
succession  approved  by  the 
Commission,  these  contracts  were 
designated  Diamond  Shamrock  Rate 
Schedule  Nos.  15  and  23,  respectively. 

Over  the  past  four  years.  Diamond 
Shamrock  states  it  has  experienced  a 
significant  reduction  in  purchases  of  gas 
by  United  under  the  subject  contracts, 
among  others.  Diamond  Shamrock 
states  that  in  order  to  resolve  their 
differences,  on  March  15, 1988,  Diamond 
Shamrock  and  United  executed  a 
Compromise  and  Settlement  Agreement 
(Agreement).  Pursuant  to  the  Agreement 
Diamond  Shamrock  states  United  and 
Diamond  Shamrock  agreed  to  suspend 
all  obligations  under  die  contracts  at 
issue  herein  pending  approval  by  the 
Commission  of  a  request  for  permanent 
abandonment  Furthermore,  under  the 
Agreement  Diamond  Shamrock  states 
that  it  is  required  to  file  within  thirty 
days  an  application  for  permanent 
abandonment  authorization.  Upon  the 
date  abandonment  authorization 
becomes  final  and  non-appealable  for 
sales  under  these  two  contracts, 
Diamond  Shamrock  states  that  the  two 
contracts  will  terminate. 

Diamond  Shamrock  states  that  its 
proposed  abandonment  and  blanket 
certificate  with  pregranted 
abandonment  are  in  the  public  interest 
and  should  be  approved.  The  basis  of 
Diamond  Shamrock's  proposal  is  the 
Agreement  between  Diamond  Shamrock 
and  United  providing  for  the  termination 
of  the  June  1981  and  October  1981 
contracts  which  is  part  of  an  overall 
settlement  of  numerous  issues  between 
Diamond  Shamrock  and  United, 
including  but  not  limited  to  take-or-pay 
issues.  Diamond  Shamrock  states  that 
by  letter  dated  March  25, 1988.  attached 
as  Exhibit  Z-1  to  the  applications. 
United  supports  the  proposed 
abandonment  and  confirms  that  such 
abandoimient  will  not  adversely  affect 
United's  ability  to  meet  the  anticipated 
demands  of  its  sales  customers. 

Comment  date:  May  10, 1988,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 


filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  (Commission,  825  North 
Capitol  Street  NE.  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
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Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

J.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE,  Washington,  DC 
20426  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determing  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 


Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
LoU  D.  Gashell. 
Acting  Secretary. 

[PR  Doc.  88-9564  Filed  4-28-88;  8:45  am] 
BHJJNQ  cooe  STir-OI-M 

IDockat  No.  iD-2339-000] 
Eileen  M.  Bedq  Notice  of  Filing 

April  26, 1988. 

Take  notice  that  on  April  18, 1988, 
Eileen  M.  Beck  tendered  for  filing  an 
application  for  authorization  under 
section  305(b)  of  the  Federal  Power  Act 
and  Part  45  of  the  Regiilations  of  the 
Federal  Energy  Regulatory  Commission 
to  hold  the  following  interioddng 
positions: 


Position 

Corporation 

Assistant  Secretaiy  and 
Assistant  Treasurer. 

Assistant  Secretary 

Assistant  Secretary 

Secretary 

Morxxtgahela  Power  Co. 

The  Potomac  Edison  Co. 
West  Penn  Power  Co. 
Allegtferty  Generating  Co. 
Allegheny  Power  System, 

Inc. 
Allegheny  Power  Service 

Corp. 
Allegheny  Pittsburgh  Coal 

Co. 

Secretary  and  Asst 

Treasurer. 
Secretary  artd  AssL 

Treasurer. 
Assistant  Secretary 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  virith  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  May  9, 1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loto  D.  Cashell. 
Acting  Secretary. 

[PR  Doc.  8&-«561  nied  4-28-88;  8:45  am] 
mama  cooe  trir-oi-M 

(Docket  No.  ER8«-35»-000] 

Indiana  MIcttigan  Power  Co.;  Notice  of 
Filing 

April  26, 1968 
Take  tiotice  that  on  April  21, 1968. 


American  Electric  Power  Service 
Corporation  (AEP)  tendered  for  filing  on 
behalf  of  its  affiliate  Indiana  Michigan 
Power  Company  (I&M),  formeriy  icnow 
as  Indiana  &  Michigan  Electric 
Company,  which  is  an  AEP  affiliate 
operating  subsidiary,  Modification  No. 
17  dated  March  1, 1988  to  the 
Interconnection  Agreement  dated  June 
20. 1956  (1956  Agreement)  between 
Commonwealth  Edison  Company 
(Edison)  and  I&M,  I&M's  Rate  Schedule 
FERC  No.  20  and  Edison's  rate  schedule 
FERC  No.  2. 

This  Modification  updates  several  of 
the  Service  Schedules  which  are 
presently  part  of  the  1956  Agreement 
between  Edison  and  I&M.  These 
revisions  to  the  1956  Agreement  are 
made  to  reflect  the  present  environment 
in  which  interconnection  transactions 
now  take  place  and  are  also  necessary 
to  insure  uniform  rates  by  the  AEP 
System  Companies  for  the  same  service 
to  unaffiliated  companies.  The  Service 
Schedules  afifected  by  this  Modification 
No.  17  are  Emergency  Service, 
Interchange  Power  and  Short  Term 
Power. 

Copies  of  the  filing  were  served  upon 
Edison,  Indiana  Utility  Regulatory 
Conynission,  the  Michigan  Public 
Service  Commission,  and  the  Illinois 
Commerce  Commission. 

Commonwealth  Edison  Company  has 
filed  a  Certificate  of  Concurrence  for 
this  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shouild  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  May  9, 1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Casliell. 
Acting  Secretary. 

[PR  Doc.  88-9562  Filed  4-28-88;  8:45  am] 

WUJNO  COOE  (717-01-11 
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1 


New  England  Power  Pool;  Notice  of 
Fung 

April  28.  IWS. 

Take  notice  that  on  April  20, 1988. 
New  England  Power  Pool  (NEPCX)L) 
tendered  for  Bling  a  supplement  to  its 
New  Unit  Amendment  that  was  filed 
with  the  Commission  on  March  1, 1988. 
NEPOOL  states  tliat  the  materials  were 
filed  to  assist  the  NEPOOL  Executive 
Comoiittee  in  understanding  the  New 
Unit  Amendment  and  to  aid  the 
Commission  staff  in  its  analysis  of  the 
materials. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  ProcMfare  (18  CFR  3^.211, 
38S.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  May  9, 1988. 
I^otesta  Kvill  be  considered  by  the 
Commissioa  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cathell. 
Actiiig  Secretary. 
(FR  Doc  88-8583  Filed  4-2^.88: 8:45  amj 

■NJJIia  cow  STir-AI-M 

I  Dodwt  Na  CP88-2-005] 

NorHiem  Natural  (2as  Contpany, 
DMelon  of  Enron  Corp.;  Sale  of 
Natural  Gaa 

April  22, 1988. 

Take  notice  that  on  April  12, 1968. 
Nortfiem  Natural  Gas  Company. 
Division  of  Enron  Corp.  (Northern).  2223 
Dodge  Street,  Omaha,  Nebraska  68102, 
submitted  the  following  information 
regarding  the  sale  of  natural  gas  to  be 
made  to  an  affiliate  under  Nm-thern's 
Rate  Schedule  ISS-1,  pursuant  to  the 
authorization  granted  by  order  in  Docket 
No.  CP88-2-O00  issued  March  11. 1988 
(42  FERC  161,303). 

(1)  Name  of  Buyer:  Florida  Gas       i 
Transmission  Company  (FGT).  I 

(2)  Location  of  Buyer:  Houston.  Texas. 

(3)  Affiliation  between  Northern  and 
Buyer  FGT  is  a  division  of  Citrus  Corp., 
an  Enron  Corporation  Joint  Venture;  i 
Northern  is  a  division  of  Enron  I 
Corporation. 

(4)  Term  of  Sale:  Through  April  1988 
and  month  to  month  thereafter. 


(5)  Estimated  Total  and  Maximum 
Daily  Quantities:  Daily  Quantity  100,000 
MMBtu.  Estimated  Total— 1  Bcf  per 
month. 

(6)  Rate:  $1.42  per  MMBtu. 

Any  interested  party  desiring  to  make 
any  protest  with  reference  to  this  sale  of 
natural  gas  should  file  with  the  Federal 
Ener^  Regulatory  Commission, 
Washington,  DC  20428,  within  30  days 
after  issuance  of  the  instant  notice  by 
the  Commission,  pursuant  to  the  order  of 
March  11, 198a  If  no  protest  is  filed 
within  that  time  or  the  Commission 
denies  the  piotest,  the  proposed  sale 
may  continue  until  the  underiying 
contract  expires.  If  a  protest  is  filed. 
Northern  may  sell  gas  for  120  days  from 
the  date  of  commencement  of  service  or 
until  a  termination  order  is  issued, 
whichever  is  earlier. 
Loi»  a  CuhM, 
Acting  Secretary. 

[FR  Doc.  88-9565  Filed  4-28-88;  8:45  am] 
MUJNQ  CODE  cnr-oi-H 


[Oockat  Na  CPS8-2-006] 

Northern  Natural  Qaa  Company, 
OMakm  of  Enron  Crop.;  Sole  of 
Natural  Gaa 

April  22, 198a 

Take  notice  that  on  April  12, 1988. 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern).  2223 
Dodge  Street,  Omaha,  NelB-aska  68102, 
submitted  the  following  information 
regarding  the  sale  of  natural  gas  to  be 
made  to  an  affiliate  under  Northern's 
Rate  Schedule  ISS-1,  pursuant  to  the 
authorization  granted  by  order  in  Docket 
Na  CP88-2-000  issued  March  11, 1988 
(42  FERC  161,303). 

(1)  Name  <rf  Buyer  Transwestem 
Pipeline  Company  (Transwestem). 

(2)  Location  of  Buyer  Houston,  Texas. 

(3)  Affiliation  between  Northern  and 
Buyer  Transwestem  is  a  subsidiary  of 
Ertfon  Corporation;  Northern  is  a 
Division  of  Enron  Corporation. 

(4)  Term  of  Sa/e;  Tluough  April  1988 
ami  month  to  month  thereafter. 

(5)  Estimated  Total  and  Maximum 
Daily  Quantities:  Daily  Quantity  ISaOOO 
MMBtu.  Estimated  Total:  1  Bcf  per 
month. 

(6)  Rate:  $1.42  per  MMBtu. 

Any  interested  party  desiring  to  make 
any  protest  with  reference  to  this  sale  of 
natural  gas  should  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  within  30  days 
after  issurance  of  the  instant  notice  by 
the  Commission,  pursuant  to  the  order  of 
March  11, 1988.  If  no  protest  is  filed 
within  that  time  or  the  Commission 
denies  the  protest,  the  proposed  sale 


may  continne  until  the  tmdeiiying 

contract  expires.  If  a  protest  is  filed. 

Northern  may  sell  gas  for  120  days  from 

the  date  of  commencement  of  service  or 

until  a  termination  order  is  issued, 

whichever  is  eariier. 

LobD.CadidI. 

Acting  Secretary. 

[FR  Doc.  88-0586  Filed  4-28-88;  8:45  am] 

wuMO  OOK  anr-st-M 


Northern  Natival  Gaa  Company, 
Dhdalon  of  Enron  Corp4  Sale  of 
Natural  Gas 

[Docket  Na  CP88-2-007] 

April  22. 198& 

Take  notice  that  on  April  12, 1988. 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern),  2223 
Dodge  Street,  Omaha,  Nebraska  68102. 
submitted  the  following  information 
regarding  the  sale  of  natural  gas  to  be 
made  to  an  affiliate  under  Northern's 
Rate  Schedule  ISS-1.  pursuant  to  the 
authorization  granted  by  order  in  Docket 
No.  CP8e-2-000  issued  March  11, 1988 
(42  FERC  1 61,303). 

(1)  Name  of  Buyer.  Enron  Industrial 
Gas  Company  (Enron  Industrial). 

(2)  Location  of  Buyer.  Houston,  Texas. 

(3)  Affiliation  between  Northern  and 
Buyer.  Enron  Industrial  is  a  subsidiary 
of  Enron  Corporation;  Northern  is  a 
Division  of  Enron  Corporation. 

(4)  Term  of  Sale:  Through  April  1988 
and  month  to  month  thereafter. 

(5)  Estimated  Total  and  Maximum 
Daily  Quantities:  Daily  Quantity. 
200,000  MMBtu.  Estimated  Totat.  1  Bcf 
per  month. 

(6)  Rate:  $1.35  per  MMBtu. 

Any  interested  party  desiring  to  make 
any  protest  with  reference  to  this  sale  of 
natural  gas  should  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426.  within  30  days 
after  issuance  of  the  -instant  notice  by 
the  Commission,  pursuant  to  the  order  of 
March  11. 1988.  If  no  protest  is  filed 
within  that  time  or  the  Commission 
denies  the  protest,  the  proposed  sale 
may  continue  until  the  underlying 
contract  expires.  If  a  protest  is  filed. 
Northern  may  sell  gas  for  120  days  from 
the  date  of  commencement  of  service  or 
until  a  termination  order  is  issued, 
whichever  is  eariier. 
Loia  D.  Caahell. 
Acting  Secretary. 

[FR  Doc.  88-9567  Filed  4-28-88: 8:45  am] 
HUMG  CODE  srir-oi-M 


Office  of  Fossil  Energy 

Natural  Gas  Transportation  Task 
Group  Coordinating  Subcommittee  on 
Petroleum  Storage  ft  Traneportatlon 
National  Petroleum  Council;  Public 
Meeting 

Notice  is  hereby  given  of  the  following 
meeting: 

Name:  Natural  Gas  Transportation  Task 
Croup.  Coordinating  Subcommittee  on 
Petroleum  Storage  &  Transportation  of  the 
National  Petroleum  Council. 

Date  and  Time:  Thursday,  May  19, 198& 
9:00  a.m. 

Place:  National  Petroleum  Council,  1625  K 
Street  NW.,  Conference  Room,  Washington, 
DC. 

Contact:  Margie  D.  Biggerstaff,  U.S. 
Department  of  Energy,  Office  of  Fossil 
Energy,  Washington,  DC  20585.  Telephone: 
202/586-4885. 

Purpose  of  the  Parent  Council:  To  provide 
advice,  information,  and  recommendations  to 
the  Secretary  of  Energy  on  matters  relating  to 
oil  and  gas  or  the  oil  and  gas  industries. 

Purpose -of  the  Meeting:  Discuss  gas 
pipeline  survey  and  review  progress  on 
individual  assignments. 

Tentative  Agenda: 
—Opening  remarks  by  Chairman  and 

Government  Cochairman 
— Discuss  the  gas  pipeline  survey 


— Review  progress  on  individual  assignments 
— Discuss  any  other  matters  pertinent  to  the 

overall  assignment  from  the  Secretary  of 

Energy 

Public  Participation:  "nie  meeting  is  open 
to  the  public.  The  Chairman  of  the  Task 
Group  is  empowered  to  conduct  the  meeting 
in  a  fashion  that  will,  in  his  judgment, 
facilitate  the  orderly  conduct  of  business. 
Any  member  of  the  public  who  wishes  to  file 
a  written  statement  with  the  Task  Group  will 
be  pennitted  to  do  so,  either  before  or  after 
the  meeting.  Members  of  the  public  who  wish 
to  make  oral  statements  pertaining  to  agenda 
items  should  contact  Margie  D.  Biggerstaff  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  at  least  5 
days  prior  to  the  meeting  and  reasonable 
provisions  will  be  made  to  include  the 
presentation  on  the  agenda. 

Summary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 
Freedom  of  Information  Public  Reading 
Room.  Room  lE-lOO,  DOE  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington,  DC.  between  the 
hours  of  9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
J.  Allen  Wunpler. 
Assistant  Secretary,  Fossil  Energy. 
[FR  Doc.  88-9487  Filed  4-28-88: 8:45  am] 

Btuma  CODE  S450-01-M 


Office  of  Hearinga  and  Appeala 

Caae  Rled:  Week  of  January  22 
through  29, 1988 

During  the  Week  of  January  22 
through  January  29, 1988,  the  appeals 
and  ai^lications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 
Notice  were  filed  vnth  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  A  submission 
inadvertently  omitted  from  an  earlier  list 
has  also  been  included. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington.  DC  20585. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
April  22. 198a 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  ot  January  22  through  January  29. 1988] 


Dale 


Jaa  19.  1988.. 
Jaa  25. 1988.. 

Jan.  27, 1988.. 

Do 

Jaa  29,  1988.. 


Name  and  Locaeon  o(  Applicant 


Economic  Regulatory  Adminlslration. 
Washington,  DC. 

Environmental  Policy  Institute,  Washing- 
ton. DC.. 

Arizona  Trails.  Inc.,  Flagstaff.  Arizona 

Charon,  U.SA.  Inc.,  Washingtoa  DC... 


Oregon.  Saleoi,  Oregon.. 


Case  No. 


KRz-ooeo 

KFA-0159 
KEE-0159 
KEF-0100 

KEGM)029 


Type  Of  Sut>mission 


Interlocutory.  If  granted:  The  OctotMr  2.  1987,  Decision  and  Order  Issued  to  Theodore 
Ragsdale  (Case  No.  KRH-0002)  would  t>e  modified  regarding  tl>e  evidentiary  hearing. 

Appeal  of  an  information  request  denial.  If  granted:  TTie  Environmental  Policy  Institute 
would  receive  access  to  copies  of  con-espondence  t>etween  tt>e  Department  of 
Energy  and  vanous  institutions  from  Septemt>er  1 ,  1 982  to  ttte  present. 

Exception  to  ttte  reporting  requirements.  If  granted:  Arizona  Trails,  lr>c.  would  no  longer 
ba  required  to  file  EIA  Form  782-B  "ReeeMer/Retailers'  Monthly  Petroleum  Sales 
Report" 

Implementation  of  special  refund  procedures.  If  granted:  The  Office  of  Hearings  and 
Appeals  would  implement  special  refurxj  procedures  pursuant  to  Part  205,  Subpart  V 
In  conrwction  with  the  Consent  Order  entered  into  with  Chevron  U.S.A.,  Inc.  (Case 
No.  HGFE006A1). 

Petition  for  special  redress.  If  granted:  The  Office  of  Hearings  and  Appeals  would 
review  the  proposed  expenditures  for  stripper-well  furxis  wtMch  were  disapproved  t)y 
ttw  Assistant  Secretary  for  Conservation  arid  Renewable  Energy. 


Date  received 


Mar.  11,1986.. 
Sept  22. 1986. 

Do 

July  21. 1986... 

•  Do 

Jaa  25, 1988... 
Mar.  11, 1986.. 
Jan.  25, 1988... 

Do 

Do 

Jan.  28, 1988... 

Jan.  7. 1987 

Aug.  1,1986  ..„ 
July  2Z  1986... 

•  Do 

Aua  1.1986.... 

Do 


Name  of  refund  proceedng/name  of  refund  applicant 


Wolf  Brothers  Fuel,  Inc 

Wagner's  MobH 

do 

Kiracofe  Oil  Company 

do 

Spruce  Oil  Corporation 

B.P.  Newman  Oil  Company 

Ralph  L  Clarke,  Inc 

Kerr's  Laundry 

Bahrs  Die  &  Stamping  Co..  Inc.. 

Fine  Paper  &  Film  Group 

Sctiaffer  OIL  ComfMviy 

Hebco  Oil  Company,  Inc 

Deyound  Eat,  Inc 

Friend  &  Friend  01  Co.,  Inc 

McGufficuddy  Oil  Company 

Harbor  Supply  Oil  Co.  Inc 


Case  No. 


RF225-10946 

RF225-10947 

RF225-10948 

RF225- 10949 

RF225-10950 

RF83-163 

RF225-10945 

RF299-56 

RF299-57 

RF299-58 

RF299-59 

RF225-10953 

RF225- 10954 

RF225-10955 

RF225- 10956 

RF225-10957 

RF225-10958 
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Date  received 


Jaa  29. 1968... 

Jan.  25. 1968... 

Do 

Do 


Do. 

Do. 

Do. 
Jan.  22. 1988 

Do 

Jan.  28. 1988 

Jan.  25,  1988 „.. 

Jan.  22.  1988  ttvu  Jaa  29, 
1988. 

Do 


Name  of  refund  proceedng/name  of  refund  applicant 


American  fstudear  Corporation . 

Boncosl(y  &  Company,  Inc 

Dunmore  Oit  Company 

R.L  VaHee.  Inc 

do „.„ 

Westerfieid  MoM. 


Blakesbura  Oil  Company 

RicMers  Garage 

Monarct)  Service  Station 

Cartxxiit  Houston,  Inc.  &  Richard  W.  Johnson.. 

Standing  Rock  Sioux  Tribe 

Cnxie  OM  Refund  Applications  Received -.. 


GuH  OH  Refund  Applications  Received  .„ 


Case  No. 


RF272-4152 

RF225-10939 

RF225-10940 

RF22S-10941 

RF22&-10942 

RF22S-10943 

RF22S-10944 

RF265-2597 

RF299-55 

KRO-0620 

RQ21-430 

RF272-42831 

thru 
RF272-43522 
RF300-4901 

thru 
RF30O-5098 


Dale  received 
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Refund  Appucations  Received— Contirtued 

[Week  of  Jan.  29  through  Feb.  5, 1968] 


02/05/68.... 
02/04/86.... 
02/04/88... 
02/04/86.... 
02/01/88.... 
02/03/66„.. 
08/14/87... 
01/29/86.... 

ttvough.. 
02/05/88.... 
01/29/88... 

through... 
02/05/88.... 


Name  of  refund  proceedKig/name  of  refund  appKcant 


McOonakls , 

Revere  Copper  artd  Brass,  lite 

Polertzed  Schiabo  Neu  Co 

Gordon  Hester „.... 

Pennzoil/Louislana 

Pennzoil/New  York _„ 

Natkyial  Helium/New  York 

Crude  Oil  Refund  Applications  Reoeivad . 

QuH  Oil  Refund  AppKcations  Received 


Case  No. 


RF299-64 
RF299-65 

RF299-«7 
RQ10-431 
RQ1 0-432 
R03-433 
RF272-43523 

through 
RF272-44246 
RF30O-5O99 

through 
RF30O-5247 


[PR  Doc  88-9554  Filed  4-28-88;  8:45  am] 

BHJJNG  COOC  •450-01-41 


Cases  Filed;  Week  of  January  29 
through  Feliruary  5, 1988 

During  the  Week  of  January  29 
through  February  5, 1^8.  the 
applications  for  relief  listed  in  the 
Appendix  to  this  Notice  were  filed  With 


the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Under  DOE  procedural  regulations.  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regtilations.  For  purposes  of 
the  regulations,  the  date  of  service  of 


notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington.  DC  20585. 
April  22, 1988. 
George  B.  Breznay. 
Director,  Office  of  Hearings  and  Appeals. 


[PR  Doc.  88-9555  Filed  4-28-88;  8:45  am] 
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Pases  Filed  During  Week  of  February  5 
Through  February  12. 1988 

During  the  Week  of  February  5 
through  February  12. 1988,  the  appeals 
and  applications  for  other  relief  listed  in 
the  Appendix  to  this  Notice  were  filed 


with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy. 
Submissions  inadvertently  omitted  from 
earlier  lists  have  also  been  included. 

Under  DOE  procedural  regulations.  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  puiposes  of 


the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington.  DC  20585. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 
April  22, 198a 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  Jan.  29  through  Feb.  15, 1988] 


Date 


Feb.  4. 1988. 


Name  and  locaikxt  of  apptcant 


Texas,  Austin,  TX_ 


CaseNa 


KEG-0030.. 


Type  of  submissnn 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  Feb.  5  through  Feb.  ia  19881 


Dale 


PeWnn  for  special  redress.  H  granted:  The  Offwe  of  Itoarlrtgs  and 
Appeals  wouW  review  ttw  propoeed  experxttures  for  stripper  weH 
furtds  whicn  «vere  disapproved  by  the  Assistant  Secretary  lor 
Cortservatfon  and  Rerwwabie  Energy. 


Refund  Applications  Received 

[Weak  of  Jan.  29  through  Feb.  5, 1968] 


Date  received 


«1/29/66- 

01/29/68- 

02/01/88- 

02/01/66.. 

02/01/88.. 

12/16/e7..„ 

02/02/86.. 

04/29/66.. 

01/14/86.. 

10/20/66.. 

10/20/66.. 


04/29/66.. 
06/18/66- 
04/25/66- 
02/03/66.. 
02/03/66- 


02/03/66.- 
02/03/88.- 
02/05/68-. 


09/01/67- 
05/13/87.. 
05/13/67- 
05/13/87.. 
02/04/86- 


02/01/66- 
02/05/66- 


02/05/86- 


Name  of  refund  proceeding/name  of  refund  applKam 


TMsn  MMng  r^      

Empire  Iron  Mining  Partnership- 

Cemral  Steel  &  Wire  Co 

Telecyrta  Altac.. 


LTV  Steel  Mining  Co 

Cardbial  Cushing  General.. 

Darby  Dan  Fann 

J.K.I 


Peniraula  Fuel  Co- 

SenAceOHCo 

do— 


Cambum  01  Co..  Inc 

Bertsch  01  Co 

Usher  OH,  Inc .._ 

Charlie  &  Dale  Peityiohn- 

do 

JPOiCo 

do-. 


Bentamin  PIna 

Richard  F.  Chaca- 

Eugorw  ftau 

do 


Trfecro  Coach  Corp... 

Stale  Escrow  DIsMMJtton- 


Caner  Bel  Manufacturing  Co- 
QuaMyGram,  Inc. 


Donegal  Springe  Foundry,  htc.. 


CaseNo. 


RD27a-7915 

RD272-5179 

RD272-6123 

RF272-7415 

RtM72-80e7 

RF272-17527 

RF299-61 

RF225-10962 

RF22S-10963 

RF225-10964 

RF225-10965 

RF225-10959 

RF22S-10960 

RF22S-10961 

RF266-2S96 

RF26S-2S99 

RF26S-2600 

RF265-2601 

RF276-297 

RF225-10966 

RF225-10967 

RF225-10968 

RF22S-1096e 

RF302-2 

RF299-60 

RF299-62 

RF29»-63 


Feb.  9.  1988.. 
Feb.  5. 1966.. 

Do 

Feb.  6. 1968 .. 

Do-... 

Feb.  11. 1988 

Do 

Do 

Do 


Name  and  k)catk)n  of  applicant 


True/Uttle  America  Refining  Co.,  Washington, 
DC. 


[Mirymea  Inc.  Washington,  CX:.. 


Mobil/K&0<3as  Statkxi.  Inc..  Bronx,  NY.. 


Amorient  F>etroleum  Co.,  California.  Washing- 
ton, DC. 


Natkxwl  Treasury  Empk>yees  Union,  Washing- 
ton, DC. 

M6bil/Friendiy  Sennce  Oil  Co.,  Fredericktown. 
MT. 


MoM/Kirfcland  Oil  Co..  Jacksonville,  TX . 


Mobll/Larke,  Inc..  Spokane.  WA.. 


U.S.  West  Informatkxi  System,  Englewood,  CA... 


Case  No. 


RR 195-1 


RR272-7 


RR22S-1 


KEF-0101 


KEF-0160 


RR225-6 
RR225-7 
RR225-8 


RR225-3 
RR225-4 
RR225-5 

RR225-2 


KFA-0161 


Type  of  submission 


Request  for  modifcatk>n/re8cissk>n.  H  Granted:  The  Oct  22,  1967 
Decision  and  Order  issued  to  Little  America  Refining  Company 
(Case  No.  RF195-8)  would  t>e  modified  regarding  the  fimi's  appli- 
cation for  refund  in  the  Taie  Companies  refund  proceeding. 

Request  for  modification/rescission.  //  Granted:  The  January  6,  1968, 
Decision  and  Order  Issued  to  Dairymen,  Inc.  (Case  No.  RF272-160) 
wouM  be  modified  regarding  tlie  firm's  appkcation  under  the  crude 
oil  refund  proceeding. 

Request  for  modifk^tion/rescission.  If  Granted:  The  Nov.  10,  1967 
Deciskjn  and  Order  issued  to  K&D  Gas  Statkxi,  Inc.  (Case  No. 
RF225-5157)  wouM  be  modified  regarding  the  firm's  applicatkMi  for 
refund  in  ttte  Motiil  Refund  proceeding. 

Implementation  of  special  refund  procedures,  tf  Granted-  The  Office 
of  Hearings  and  Appeals  would  imptement  Special  Refund  Proce- 
dures pursuant  to  10  CFR,  Part  205.  Subpart  V,  in  connection  vnth 
the  Consent  Order  entered  into  with  Amorient  Petroteum  Co.. 
California. 

Appeal  of  an  information,  request  denial.  If  Granted:  Tt>e  Nationat 
Treasury  Emptoyees  Unkan  wouM  receive  a  copy  of  informatkx) 
regarding  vacancy  announcement  #87-EO-8735/8736/8741. 

Request  for  modificatkxi/rescission.  If  Granted:  The  Jan.  22,  1988, 
determinatkx)  issued  to  Friendly  Service  Oil  Co.  (Case  Nos  RF22S- 
10907,  RF225-10908  and  RF225-10917)  wouM  be  modrfied,  re- 
garding ttw  firm's  applwatnn  for  refund  In  the  MobH  Oil  refund 


Request  for  n)odificatk>n/rescission.  If  Granted:  The  Jan.  22.  1988, 
delenninatk>n  issued  to  Kirkland  Oil  Co.  (Case  No.  RF225-10936) 
wouM  be  modified,  regarding  t>>e  firm's  appkcatkxt  for  refund  in  ttw 
Mobil  OH  refund  proceeding. 

Request  for  rnodifk^atkjn/rescisswn.  If  Granted:  The  Jan.  22.  1988. 
determinatk>n  issued  to  Larite,  Inc.  (Case  No.  RF  225-10935)  wouM 
t>e  nwdified,  regarding  the  firm's  application  for  refund  in  the  Mobil 
OH  refund  proceeding. 

Appeal  of  an  information,  request  denial.  If  Granted:  Tt>e  Jan.  7. 
1968,  Freedom  of  Information  Request  Denial  issued  by  ttie  Kteho 
Operatnrw  Offwe  wouM  be  rescinded  and  U.S.  West  Information 
Systems  woukj  receive  access  to  a  complete  copy  of  the  regula- 
Itons  and  procedures  for  E.G.&G.  kteho.  Inc.,  a  contractor  retained 
by  ttie  DOE'S  Idaho  Opertwm  Offwe. 
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Date 

NsfTM  aikJ  locjhofl  ol  f)plir<wt 

CMeNo. 

Typa  of  subfnission 

Feb.  12,  isea. — 

Do 

Agnvay,  Inc.,  Washington,  DC ^^. 

Indian  Weds  0«  Co..  Washingtoa  DC 

KEF-0102 
KEF-0103 

Implementtrtion  for  special  relund  procedures.  H  Granted:  Tfie  Office 
of  Heeringi  and  Appeals  would  implemenl  special  refund  proce- 
dures pursuant  to  10  CFR,  Part  205,  Subpart  V,  in  connection  witti 
the  Mar.  30.  1987.  Consent  Order  entered  into  with  Agway.  Inc. 
(Case  Mo.  RTYA00001). 

Imolementalion  of  soedal  refurvf  ixocedures  If  Granted:  The  Office 

of  Hearings  and  Appeals  would  implement  special  refund  proce- 
dures pursuant  to  10  CFR,  Part  205,  Subpart  V,  in  connection  with 
the  consent  order  entered  into  with  the  Indian  Wells  Oil  Co. 

List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

[Weak  of  Fab.  12  through  Feb.  19, 1968} 


Date 

Name  and  Location  of  AppKcanl 

CasaNa 

Type  of  Submisston 

Do. 

Commmee  to  Bridge  the  Gap,  Los  Angeles,  CA... 

KFA-0162 

Appeal  of  an  Mormabon,  requast  daniaL  HGrantad:  The  Feb  1, 1968 
Freedom  of  Informalion  Raquaai  Denial  iaauad  by  the  DOE  Office 
of  Nudear  Energy  would  be  rasdndad  and  the  Committae  to  Bridge 
the  Gap  would  racalva  aooaas  to  a  complala  copy  of  NUS  Report 
4063  (Revision  1)  "Comparative  Risk  Analysis  of  Selected  Missions 
Utilizing  Space  Nuclear  Electric  Power  Systems." 

Refund  Applications  Received 

(Week  of  Feb.  5  through  Feb.  1^  1968] 


Refund  Appucations  Received 

[Week  of  Feb.  12  to  Feb.  19, 1968] 


Date 


Date  received 


02/05/88  through  02/12/88. 


02/05/88  through  02/12/88.. 


07/21/86.. 

07/21 /86...„ 

02/08/88.. 

02/10/88.. 

02/10/88- 

02/10/88.. 

02/10/88.. 

02/10/86 

02/11/88..._. 

02/12/88 

06/18/86 

06/18/86...._ 

08/18/86 

02/16/88 

02/10/88.. 
02/09/68.. 
02/09/88.. 
02/10/86.. 


Name  of  refund  proceeding/ name  of  refund  applKant 


Crude  01  Refund  Applicatxins  Raoaiwad . 
Gulf  Oil  Refund  Applications  Received 


Johnson  Oil  Company 

Jofmson  Oil  Company 

Col  Kan  Propane  Service .. 
Parte  Avenue  Mobile  Park. 

Saul  V.  CoNins.  Inc 

Jofmson's.- 

Ftoyd  C.  Geedmg.. 


Fred  J.  Hayes  Co.,  Inc ... 
McDonakte 


Krueger-Maddux  Greenhouses .. 

Eagle  Oi  Company 

Eagle  Ok  Company 

Eagle  Ofl  Company _. 

AH-Weather  Roofing  Co 

PC.  Pinker 


Rogers  Oil  Company,  Itk 

Rogers  Oil  Company,  Inc.... 

Hinge  Hardware 


Case  No. 


RF272-44247 

ttvough 

RF272-44857 

RF30a-5248 

ffvough 

RF300-5386 

RF225-10970 

RF225-10671 

RF253-48 

RF299-66 

RF29»-69 

RF299-70 

RF299-71 

RF299-72 

RF299-74 

RF299-75 

RF225-10972 

RF225-10973 

RF225-10974 

RF299-76 

RF300-4551 

RF265-2602 

RF265-2603 

RF299-73 


6/8/87 

2/17/86 

2/19/66 

2/12/88  thni  2/19/88 

2/12/88  thni  2/19/86 


Name  of  refund  procaadktg/nama  of  refund  i«>plicant 


Grimm's  Tank  Wagon  Service . 
The  Kephwt  Hardware.. 


Premier  Roofing  Company,  Inc 

Crude  OH  Refund,  Applk^tions  Received . 


Gulf  Oil  Refund.  /VppNcatnns  Received.. 


CasaNa 


RF265-2605 

RF277-e9 

RF299-77 

RF272-4485e 

thru 

RF272-45482 

RF300-5367 

thru 

RF300-5478 


[FR  Doc.  88-9552  Filed  4-28-88;  8:45  am] 
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Cases  Filed  During  Week  of  February 
19  Tltrough  February  26, 1988 

During  the  Week  of  February  19 
through  February  26, 1988,  the  appeals 
and  applications  for  other  relief  listed  in 
the  Appendix  to  this  Notice  were  filed 


with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 


notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington,  DC  20585. 
Gaorga  B.  Bramay, 

Director,  Office  of  Hearings  and  Appeals. 
April  22, 198a 


[FR  Doc.  86-9551  Filed  4-28-88;  8:45  am] 

HUMS  CODE  <450-01-M 


Cases  Filed  During  Week  of  February 
12  Through  February  19, 1988 

During  the  Week  of  February  12 
through  February  19, 1988,  the  appeals 
and  applications  for  other  relief  listed  in 
the  Appendix  to  this  Notice  were  filed 


with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy. 
Submissions  inadvertently  omitted  from 
earlier  lists  have  also  been  included. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  File  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 


the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 
April  22. 1988. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  Feb.  19  through  Feb.  26. 1988] 


IJST  Of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  Feb.  12  through  Feb.  19,  1986] 


Data 


Apr.  29,  1967.. 


Feb.  12.  1988. 


Name  and  Locatnn  of  /Applicant 


Shell  OH  Ca.  Houston,  TX. 


Mobil/Kasch  Oil  Co..  Washington.  DC.. 


Case  No. 


KFX-0048.. 


RR225-12.. 


Type  of  SubmisskKi 


Date 

Name  and  tocatton  of  appltoant 

Case  No. 

Type  Of  submisston 

Feb.  22, 1988 

Tenanova,  Seeger  &  Galezioski,  Buffak),  NY 

Multinational  Legal  Servwes,  Washington,  DC 

Marathon/Savings  Oil  Co..  Washington,  DC 

KFA-0163 
KFA-0164 

RR2SO-2o( 
RR2S0-3 

Appeal  of  an  infonnatnn,  request  denial.  If  Granted:  The  Feb.  8.  1988 
Freedom  of  Informatkxi  Request  Denial  issued  by  the  DOE  Idaho 
OperatkHfs  Office  wouM  be  rescinded  and  Terranova.  Seeger  & 
Galezioski  woukl  receive  access  to  information  regarding  Seaway 
Landfill,  Tonawanda.  NY. 

Appeal  of  an  information,  request  derval.  If  Granted:  The  Feb.  12, 
1988  Freedom  of  Informatton  Request  Denial  issued  by  the  San 
Francisco  Operations  Office  woukj  be  rescinded  and  the  Multina- 
tional Legal  Services  wouM  receive  access  to  records  regarding  the 

Feb.  23. 1988 

Do 

during  1940-1946. 
Request  lor  modifteatkxi/rescission.  If  Granted:  The  Jan.  29,  1988 
Dedaton  and  Order  issued  to  Savings  Oil  Co.  (Ohm  Nos.  RF250- 
2365  &  RF250-2366)  wouW  be  modified  and  the  firm  woukl  receive 
additonai  refunds  in  the  Marathon  Refund  Proceeding. 

Supplemental  order.  If  Granted:  The  Office  of  Hearings  and  Appeals 
wouW  implement  Special  Refund  Procedures  pursuant  to  10  CFR 
Part  205.  Subpart  V.  in  connectk>n  with  a  Mar.  26.  1987  Consent 
Order  entered  into  with  Shell  Oil  Co. 

Request  for  modification/rescission.  //  Granted:  The  Feb.  5,  1988 
Decision  and  Order  issued  to  Kasch  Oil  Co.  (Case  No.  RF225- 
8367)  woukJ  be  modified,  and  ttie  firm's  Mot><l  Oil  refund  applicatkin 
would  be  granted. 


Refund  Appucations  Received 

[Week  of  Feb.  19  to  Feb.  26,  1988} 


Date 


6/30/87 

2/19/86 

2/22/86 

2/22/88 

2/22/86 

2/22/86 


Name  of  refund  proceedkig/nante  of  refund  applicant 


Oenison  OH  Company 

Amoo/Rosebud  Stoux  Tribe.. 

Iiby  01  Company 

IrbyOI,  Inc. 

Jotm  W.  GaR)raath  A  Company.. 

Wayna  01  Company ., 


Case  No. 


RF265-2606 

R021-434 

RF265-2607 

RF26S-2613 

RF299-78 

RF266-2e06 
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Refund  Appucations  Received— Continued 

[Week  o(  Feb.  19  to  Feb.  26. 1968] 


Dale 


2/23/86... 
2/23/88.. 

2/24/88 

2/24/88 


2/24/88.. 

2/24/86 

2/19/88  ttwu  2/26/86.. 


2/19/88  thru  2/26/88.. 


Name  of  refund  proceeding/name  of  refund  applicant 


Paiwna  SkeNy 

Raib  01  Con^any.. 

nmJnOn  OfTVm 


Crude  Oil  Refund.  ApplicationB  Received . 


Gulf  Oil  Refund.  /VppNcations  Reoeiwed.. 


OaaeNa 


RF265-2609 

RF253-49 

RF300-5551 

RF263-37 

RF225-10975 

RF225- 10976 

RF272-45483 

ttvu 

RF272-47520 

RF300-5479 

thru 

RF300-5572 


{FR  Doc  88-eS53  Piled  4-28-88;  8:45  am) 


Iseuance  of  Decisione  and  Orders; 
Week  of  March  14  Through  March  18. 
1988 

During  the  week  of  March  14  through 
March  18, 1988,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  applications  for  exception  or 
other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Requests  for  Exception 

Belcher  Oil  Co.  Inc.,  3/18/88.  KXE-0158 
Belcher  Oil  Co.,  Inc.  (Belcher)  flled  an 
Application  for  Exception  from  the 
requirement  to  complete  and  file  Form 
EIA-782B.  entitled  "Reseller/Retailers' 
Monthly  Petroleum  Product  Sales 
Report."  In  considering  the  request,  the 
DOE  found  that  Belcher's  reporting 
burden  was  not  significantly  different 
from  that  of  other  firms  participating  in 
the  EIA-782B  survey.  Accordii^y, 
exception  relief  was  denied. 

Commonwealth  of  the  Northern 
Mariana  Islands,  3/16/88,  KEE- 
0151 
The  Commonwealth  of  the  Northern 
Mariana  Islands  (CNMI)  filed  an 
Application  for  Exception  from  the 
provisions  of  10  CFR  Parts  450  and  455. 
In  particular,  the  CNMI  requested  that  it 
be  excepted  from  the  requirement  that 
to  be  eligible  for  grants  under  the  DOE's 
Institutional  Conservation  Program 
(ICP).  a  building  must  be  heated  or 
cooled  by  mechanical  means.  In 
considering  the  CNMI's  Application,  the 
DOE  found  that  many  CNMI  school  and 
hospital  buildings,  which  together 
represent  a  majority  of  the  State's  ICP- 
related  structiu'es,  were  ineligible  to 
receive  ICP  grants  because  they  were 


cooled  by  the  trade  winds  rather  than 
by  mechanical  means.  The  DOE 
concluded  that  the  exclusion  of  such  a 
large  proportion  of  the  Commonwealth's 
ICP-related  buildings  from  participation 
in  the  ICP  pro-am  frustrated  the  goals 
of  the  National  Energy  Conservation 
Policy  Act  and  therefore  imposed  a 
gross  inequity  upon  the  CNMI. 
Accordingly,  the  Application  for 
Exception  was  granted. 

Implementation  of  Special  Refund 
Procedures 

Shell  Oil  Company.  3/15/88.  KFX-0048 

The  DOE  issued  a  Decision  and  Order 
implementing  procedures  for  the 
distribution  of  $163.3  million  (pltis 
accrued  interest)  in  crude  oil  overcharge 
funds  remitted  to  the  DOE  by  Shell  Oil 
Company  pursuant  to  the  terms  of  a 
March  26, 1987  consent  order.  In  the 
Decision,  the  DOE  determined  that  the 
funds  should  be  distributed  in 
accordance  with  the  Department's 
Modified  Statement  of  Restitutionary 
Policy  Concerning  Crude  Oil 
Overcharges.  Accordingly,  80  percent  of 
the  funds  remitted  by  Shell  attributable 
to  crude  oil  overcharges  was  divided 
equally  between  the  state  and  federal 
governments.  Twenty  percent  of  the 
funds  was  reserved  for  direct  restitution 
to  injured  parties  submitting  claims  to 
the  OHA  under  10  CFR  Part  205,  Subpart 
V.  The  specific  information  to  be 
included  in  applications  for  refund  and 
the  standards  by  which  Subpart  V  crude 
oil  refimd  claims  will  be  evaluated  are 
set  forth  in  the  Decision.  All 
applications  must  be  filed  by  June  30, 
1988. 

Refund  Applications 

A.J.  Cloninger.  Jr.  et  al.  3/18/88.  RF272- 
5005  etal. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  11  claimants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 


August  19, 1973  through  January  27, 
1981.  Each  applicant  was  an  end-user  of 
petroleum  products,  and  determined  its 
claim  either  by  consulting  actual 
purchase  records  or  by  estimating  its 
consumption  based  on  annual  usage  or 
partial  records.  As  end-users,  each 
applicant  was  presumed  injured  by  the 
DOE.  The  sum  of  the  refunds  granted  in 
this  Decision  is  $901.  All  of  the 
claimants  will  be  eligible  for  additional 
refunds  as  additional  crude  oil 
overcharge  funds  become  available. 

Alien  Farms  Inc..  et  al,  3/16/88,  RF272- 
3346  etal. 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  42  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19. 1973,  through  January  27, 
1981.  Each  applicant  used  the  products 
for  various  agricultural  activities,  and 
each  determined  its  claim  by  estimating 
its  consumption  based  on  the  acres  it 
farmed.  Each  applicant  was  an  end-user 
of  the  products  it  claimed  and  was 
therefore  presumed  injured  by  the  DOE. 
The  sum  of  the  refunds  granted  in  this 
Decision  is  $825.  All  of  the  claimants 
will  be  eligible  for  additional  refunds  as 
additional  crude  oil  overcharge  funds 
become  available. 

Bender  Brothers  et  al,  3/16/88,  RF272- 
5260  etal. 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  40  applicants  based 
on  their  respective  pundiases  of  refined 
petroleum  products  during  the  period 
August  19, 1973,  through  January  27, 
1981.  All  but  one  of  the  applicants  used 
the  products  for  various  agricultural 
activities  or  in  operating  small 
businesses.  The  remaining  applicant  is  a 
local  school  district.  Each  applicant 
calculated  its  volume  claim  either  by 
consulting  actual  purchase  records  or  by 
estimating  its  consumption  based  on  the 


acres  it  fanned.  Eacb  applicant  was  an 
end-user  of  die  products  it  claimed  and 
was  therefore  found  injured  based  upon 
the  end-user  presumption  of  injury.  The 
suine  of  the  refunds  granted  in  this 
Decision  is  $1,176. 

Bernard  Bennett,  et  al..  3/17/88,  RP272- 
5780  etal. 

The  DOB  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  33  appHcants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973,  through  January  27, 
1981.  Each  applicant  used  the  products 
foe  various  agricultural  activities,  and 
each  determined  its  claim  either  by 
consulting  actual  pim^base  records  or  by 
estimating  its  consumption  based  on  the 
acres  it  farmed.  Each  applicant  was  an 
end-user  of  the  products  it  claimed  and 
was  therefore  presumed  injured.  The 
Sinn  of  the  reftinds  granted  in  this 
Decision  is  $713. 

Beta  Production  Company/Caribou  Four 
Comers,  Inc..  Standard  Oil 
Company  flndianaJ/Caribou  Four 
Comers.  Inc.,  3/15/88.  RF132-2, 
RF21-12e26 

Caribou  Four  Comers,  Inc.,  a  crude  oil 
refiner,  filed  an  Apfdication  for  Refund 
in  OHA's  Sul^art  V  erode  oil  refund 
proceedings.  "The  Caribou  Application 
was  based  on  purchases  of  crude  oil 
from  Beta  Production  Company  and 
Standard  Oil  Company  (Indiana) 
(Amoco).  Since  Caribou  did  not 
participate  in  the  refiners  escrow  fund 
established  in  the  Stripper  Well 
Settlement  Agreement,  it  was  deemed 
eligible  to  file  this  type  of  refund 
application.  In  considering  Caribou's 
application,  the  OHA  found  that  the  firm 
had  sustained  overcharges  in  connection 
with  its  Beta  purchases.  The  OHA 
further  found  Caribou  did  not  sustain 
any  injury  in  connection  with  its 
purchases  of  Beta  crude  oil  made  after 
the  inception  of  the  DC^s  crude  oil 
entitlements  program,  since  the  program 
should  have  compensated  the  firm  for 
any  overcharges  sustained.  The  OHA 
did  find  that  the  firm  was  injured  as  a 
result  of  its  pre-entitlements  program 
Beta  purchases.  The  OHA  pointed  out 
that  the  fund  remitted  by  Beta  to  the 
DOE  was  $128,000  and  determined  that 
Caribou  should  receive  46  percent  of 
that  fund,  the  proportion  of  Beta 
purchases  made  prior  to  the  inception  of 
the  entitlements  program.  Accordingly, 
Caribou  was  granted  a  refund  of  $58,880 
and  $64,486  hi  hiterest.  Caribou's 
Application  for  Refund  based  on 
purchases  of  Amoco  crude  oil  was 
denied  because  the  fmn  failed  to  submit 


evhlence  demonstrating  overcharge  or 
injury. 

Chapman  Farms,  et  al..  3/16/88.  FR  272- 
5491  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  19  applicants  based 
oo  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19. 1973,  through  January  27, 
1981.  Each  applicant  used  the  products 
for  various  agricultural  activities,  and 
each  calculated  its  claim  by  estimating 
its  consumption  based  on  the  acres  it 
farmed  utilizing  the  USDA's  national 
average  of  23.8  gallons/acre/year  of 
petroleum.  Each  applicant  was  an  end- 
user  of  the  products  and  therefore  is 
presumed  to  have  been  injured.  The  sum 
of  the  refunds  granted  in  diis 
determination  is  $548. 

Chicago  Transit  Authority.  3/18/88. 
RF272-210 
Chicago  Transit  Authority  (CTA)  filed 
an  Application  for  Refund  from  the 
crude  oil  overcharge  monies  currently 
available  for  disbursement  under  10 
CFR  Part  205,  Subpart  V.  In  its 
Apphcation,  CTA  stated  that  it  provided 
public  transportation  in  the  Chicago 
area  and,  in  the  capacity,  was  an  end- 
user  of  201.801,975  gallons  of  diesel  fuel 
during  the  period  of  crude  oil  price 
controls.  The  DOE  determined  that  as 
an  end-user  of  petroleum  products  in  a 
business  unrelated  to  the  petroleum 
industry,  CTA  was  presumptively 
injured  as  a  result  of  crude  oil 
overcharges  and  need  not  submit 
additional  proof  to  receive  a  refund.  In 
addition,  the  DOE  rejected  objections 
raised  in  the  proceeding  that:  (i)  As  a 
governmental  authority,  CTA  was 
ineligible  for  a  refimd,  and  (ii)  the  end' 
user  presumption  did  not  apply  since 
CTA  passed  through  all  overcharges. 
Accordingly.  DOE  approved  a  refond  of 
$40,360,  faHBsed  upon  the  amount  of 
CTA's  purchases  and  the  volumetric 
reftmd  amount  currently  available, 
$.0002  per  gallon. 

Cranston  Oil  Service  Company.  Ina/ 
Anthony  Marino  3/16/88.  RF276- 
298 
The  DOE  issued  an  Order 
supplementing  a  previous  Decision 
which  granted  refunds  to  15  applicants 
from  a  fund  established  pursuant  to  a 
1977  consent  order  between  the 
Department  of  Energy  and  Cranston  Oil 
Service  Company,  Inc./Calego  Oil 
Company  (Cranston).  Cranston  Oil 
Service  Co./ Joseph  L  Pilosa.  17  DOE 
H  85.101  (1988)  (Cranston).  In  that 
Decision,  we  granted  refunds  to  the 
claimants  on  the  basis  of  an  estimate  of 
the  minimum  purchase  volume  of  the 


average  home  in  the  Cranston  area 
during  the  consent  order  period. 
Subsequently,  we  discovered  that  one  of 
the  applicants,  Anthony  Marino  (Case 
No.  RF276-96).  had  in  fact  provided 
sufficient  documentation  of  his 
purchases.  Therefore,  Mr.  Marino  was 
granted  a  supplemental  refund. 

Earl  De  Moea.  et  al..  3/18/88.  RF272- 
3920  etal. 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  31  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973,  through  January  27, 
1981.  Each  apphcant  used  the  products 
for  various  agricultural  activities,  and 
each  determined  its  claim  either  by 
consulting  actual  purchase  records  or  by 
estimating  its  consnraptiaa  based  on  the 
acres  it  fanned.  Each  applicant  was  an 
end-user  of  the  products  it  claimed  and 
was  therefore  presumed  injured  by  the 
DOE.  The  sum  of  the  refunds  granted  in 
this  Decision  is  $1,338. 

Edward  Neff.  et  oL  3/1B/8B.  RF272-2610 
etal. 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  froa  cmde  oil 
overchi^  funds  to  43  applicants  based 
on  their  respective  purdiases  of  refined 
petroleum  products  during  the  period 
August  19. 1973  throu^  January  27, 
1981.  Each  applicant  used  the  products 
for  various  agricultural  activities.  Each 
applicant  determined  its  claim  either  by 
consulting  actual  purchase  records  or  by 
estimating  its  consumption  based  on  the 
acres  it  fanned.  Each  applicant  was  an 
end-user  of  the  products  it  claimed  and 
was  therefore  presumed  injured  by  the 
DOE.  The  sum  of  the  refunds  granted  in 
this  Decision  is  $851. 

Getty  Oil  Company/Richfield  Truck 
Stop,  et  al..  3/18/88.  RF265-503  et 
al. 

The  DOE  issued  a  Decision  and  Order 
concerning  27  Applications  for  Refund 
filed  by  resellers  or  retailers  of  products 
covered  by  a  Consent  Order  that  the 
DOE  entered  with  Getty  Oil  Company. 
Each  applicant  submitted  information 
indicating  the  volume  of  Getty  refined 
petroleum  products  that  were  indirectly 
purchased  from  Getty  jobbers/ 
distributors  during  the  consent  order 
period.  In  20  claims  of  this  proceeding, 
the  applicants  were  eligible  for  a  refund 
below  the  $5,000  threshold.  In  the 
remaining  seven  claims,  the  applicants 
elected  to  limit  their  claims  to  $5,000. 
The  sum  of  the  refunds  approved  in  this 
Decision  is  $75,640,  representing  $37,283 
in  principal  and  $38,357  in  acrrued 
interest. 
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Husky  Oil  Company/Colorado     I 
Petroleum  Products.  Co.,  3/14/88, 
RF161-15 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Colorado  Petroleum  Products 
Co.  (CPPC)  in  the  Husky  Oil  Company 
(Husky)  special  refund  proceeding. 
CPPC  filed  a  claim  for  $9,280  based  upon 
20,350,249  gallons  of  motor  gasoline  and 
diesel  fuel  purchased  from  Husky  during 
the  firm's  consent  order  period.  The  firm 
claimed  an  additional  refund  of  $8,552 
based  upon  the  loss  of  a  "prompt 
payment"  discount  Husky  discontinued 
during  a  portion  of  the  consent  order 
period.  With  respect  to  the  firm's 
request  for  an  above-volumetric  refund, 
CPPC  demonstrated  that  during  the  15- 
month  period  in  which  the  discount  was 
discontinued,  the  firm  continued  making 
prompt  payments  to  Husky.  CPPC, 
however,  failed  to  demonstrate  that  it 
did  not  increase  its  prices  to  compensate 
for  the  loss  of  the  discount.  Without  this 
information,  the  DOE  could  not 
determine  that  CPPC  was  injured  by  the 
lost  discount.  With  respect  to  a  refund 
on  a  volumetric  basis,  the  firm  also 
failed  to  make  an  injury  showing.  The 
DOE  did  approve  a  refund  for  CPPC  at 
the  $5,000  small  claims  threshold  level 
established  in  Husky  Oil  Co.,  13  DOE 
1 85,045  (1985).  Accordingly,  the  firm 
was  granted  a  refund  of  $7,303, 
representing  $5,000  in  principal  plus 
$2,303  in  accrued  interest. 

Jack  P.  Stoner,  et  al.  3/16/88,  RF272- 
2067  etal. 
The  DOE  issued  a  Decision  and  Order 
granting  six  Applications  for  Refund 
from  available  crude  oil  overcharge 
funds.  Each  applicant  used  actual 
records,  such  as  invoices,  tax  records, 
receipts,  or  fuel  supplier  records,  to 
arrive  at  its  total  gallonage  of  refined 
petroleum  products  during  the  crude  oil 
price  control  period.  Because  each 
claimant  was  an  end-user,  none  was 
required  to  demonstrate  injury.  A  total 
of  $1,156  was  approved  in  this  Decision 
and  Order. 

Jimmy  H.  Fann.  et  al.,  3/16/88.  RP272- 
2610  etal. 
The  DOE  issued  a  Decision  and  Order 
approving  forty-nine  Applications  for 
Refund  from  crude  oil  overcharge  funds. 
The  forty-nine  claimants  were  farmers 
who  used  the  USDA  formula  to  derive 
the  number  of  gallons  of  petroleum 
products  they  purchased  during  the 
period  August  19, 1973  through  January 
27, 1981.  Because  the  claimants  were 
end-users,  they  were  not  required  to 
demonstrate  injury.  A  total  refund  of 
$2,137  was  approved  in  this  Decision 
and  Order. 


LE.  Johnson.  Jr..  et  al.  3/17/88.  RF272- 
5393  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  51  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973,  through  January  27, 
1981.  Each  applicant  used  the  products 
for  various  agricultural  activities,  and 
each  calculated  its  claim  by  estimating 
its  constmiption  based  on  the  acres  it 
farmed  utilizing  the  USDA's  national 
average  of  23.8  gallons/acre/year  of 
petroluem.  Each  applicant  was  an  end- 
user  of  the  products  and  therefore  is 
presumed  to  have  been  injured.  In  sum 
of  the  refunds  granted  in  tiiis 
determination  is  $1,212. 

Linden  Lumber  Company,  Inc.,  et  al,, 
3/15/88,  RF272-2970  et  al 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  four  claimants 
based  on  their  respective  purchases  of 
refined  petroleum  products  during  the 
period  August  19, 1973  through  January 
27, 1981.  Each  applicant  used  the 
petroleum  products  for  various 
commercial  activities  and  each 
determined  its  claim  by  consulting 
actual  purchase  records.  As  an  end-user, 
each  applicant  was  entitled  to  receive  a 
refund  of  its  full  volumetric  share.  The 
refund  granted  in  this  Decision  is  $1,314. 

Lowell  C.  Mather,  et  al..  3/17/88,  RF272- 
4856  etal 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  50  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973  through  January  27, 
1981.  Each  applicant  used  the  products 
for  various  agricultural  activities,  and 
each  determined  its  claim  either  by 
consulting  actual  purchase  records  or  by 
estimating  its  consumption  based  on  the 
acres  it  farmed.  Each  applicant  was  an 
end-user  of  the  petroleum  products  it 
claimed  and  was  therefore  presumed 
injured  by  the  DOE.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$2,213.  All  the  claimants  will  be  eligible 
for  additional  refunds  as  additional 
crude  oil  overcharge  funds  become 
available. 

Marathon  Petroleum  Company/ 

Powerama  Distributing  Corp.,  3/15/ 
88.  RF250-1595 
The  DOE  issued  a  Decision  and  Order 
concerning  the  Application  for  Refund 
filed  by  Powerama  Distributing  Corp. 
(Powerama],  an  indirect  purchaser  and 
retailer  of  products  covered  by  a 
consent  order  that  the  DOE  entered  into 
with  Marathon  Petroleum  Company.  All 


of  Powerama's  suppliers  have  been 
granted  refunds  under  either  the  small 
claims  presumption  of  injury  or  the 
medium  range  presumption  of  injury. 
Under  these  circumstances,  the  DOE 
determined  that  it  would  be  most 
equitable  to  presiune  that  Powerama,  a 
small  claims  appUcant,  was  overcharged 
by  its  full  volumetric  amount 
Accordingly,  Powerama  was  granted  a 
refund  of  $4,726,  representing  $4,110  in 
principal  and  $616  in  accrued  interest 

Mobil  Oil  Corporation/Farmers  Union 
Central  Exchange,  Inc.,  3/18/88. 
RF225-5291,  RF225-5292.  RF225- 
5293.  RF225-10690 

The  DOE  issued  a  Decision  and  Order 
regarding  an  Application  for  Refund 
filed  by  Farmers  Union  Central 
Exchange,  Inc.  (Cenex)  in  the  Mobil  Oil 
Corporation  special  refund  proceeding. 
Cenex,  a  large  agrictiltural  cooperative, 
applied  for  a  refund  based  on  purchases 
of  motor  gasoline  and  propane  from 
Mobil  and  on  purchases  of  propane  from 
Mobil  Canada.  The  cooperative  further 
sought  a  refund  based  on  purchases  of 
Mobil  middle  distillates  and  motor 
gasoline  by  Pacific  Supply  Cooperative 
(Pacific).  Cenex  acquired  Pacific  in 
October  1977.  In  its  application,  Cenex 
elected  the  presumptions  applicable  to 
agricultural  cooperatives  for  all  of  its 
and  Pacific's  purchases,  except  with 
regard  to  Cenex's  purchases  of  propane 
from  Mobil,  for  which  cenex  claimed  it 
had  experienced  a  specific  and 
measiu-able  injury  of  $.0405  per  gallon. 
In  analyzing  Cenex's  claim,  the  DOE 
determined  that  the  cooperative  was  not 
eligible  to  receive  a  refund  for  its 
purchases  from  Mobil  Canada,  nor  had 
it  demonstrated  that  it  suffered  a 
disproportionate  share  of  injury  in  its 
purehases  of  Mobil  propane.  The  DOE 
did,  however,  grant  Cenex  a  full 
volumetric  refund  based  on  its 
purchases  of  Mobil  propane  and  motor 
gasoline  sold  to  its  member 
cooperatives.  With  regard  to  Cenex's 
refund  claim  based  on  Pacific's 
purchases  from  Mobil,  the  DOE 
determined  that  the  right  to  a  DOE 
refund  was  not  one  of  the  assets 
transferred  to  Cenex  under  the  Purchase 
and  Sale  Agreement  between  Cenex  and 
Pacific.  However,  since  Pacific  was 
dissolved  as  a  corporation  in  1982,  and 
since  approximately  three-quarters  of 
Pacific's  member  cooperatives  are 
currenUy  members  of  Cenex,  the  DOE 
granted  Cenex  a  refund  based  on 
Pacific's  purchases  from  Mobil  with  the 
provision  that  this  portion  of  Cenex's 
refund  be  passed  through  to  the  49 
members  of  Cenex  that  were  formerly 
members  of  Cenex.  In  granting  this 


portion  of  Cenex's  claim,  the  DOE  relied 
on  information  regarding  Pacific's 
purchases  from  Mobil  provided  by 
Mobil  rather  than  on  Cenex's  estimates 
of  the  volumes  of  Mobil  products 
purchased  by  Pacific.  The  total  refund 
granted  to  Cenex  was  $107,587, 
representing  $88,673  in  principal  and 
$20,914  in  interest. 

Mobil  Oil  Corporation/Larko  Inc.  et  al., 
3/15/88.  RR22S-2  et  al 
The  DOE  issued  a  Decision  and  Order 
regarding  Motions  for  Reconsideration 
filed  by  Donald  H.  Grissom,  Esq.  on 
behalf  of  Larko  Ina,  Kirkland  Oil 
Company,  Friendly  Service  Oil 
Company,  and  Lakewood  Oil  Co.,  Ihc.  in 
the  MobU  Oil  Corporation  special  refund 
proceeding.  The  claims  were  originally 
dismissed  because  they  lacked 
necessary  information  and  because  they 
were  filed  after  the  deadline  with  no 
cause  shown.  Given  that  Mr.  Grissom 
finally  supplied  OHA  with  the  necessary 
information  and  showed  that  the  claims 
were  refilings,  we  approved  the  Motions 
and  granted  the  four  applicants  refunds 
according  to  the  procedures  set  forth  in 
Mobil  Oil  Corporation  13  DOE  1 85.339 
(1985). 

Mobil  Oil  Corporation/Meredith  Oil  Br 
Ice  Co..  et  al.  3/14/88.  RF225-9659 
etal 
Hie  DOE  issued  a  Decision  granting  9 
Applications  for  Refund  from  the  Mobil 
Oil  Corporation  escrow  account  filed  by 
retailers  and  resellers  of  Mobil  refined 
petroleum  products.  Each  applicant 
elected  to  apply  for  a  refund  based  upon 
the  presimiptions  set  forth  in  Mobil  Oil 
Corp.,  13  DOE  \  85,339  (1985).  The  DOE 
granted  refunds  totalling  $28,308  ($22,824 
principal  plus  $5,484  interest). 

Mobil  Oil  Corp./Robert  A.  Kappmeyer, 
3/14/88.  RF225~4581 
The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Robert  A.  Kappmeyer  in  connection 
with  the  Mobil  special  refund 
proceeding.  According  to  the 
presumption  set  forth  for  retailers  of 
motor  gasoline  supplied  direcdy  by 
Mobil,  Mr.  Kappmeyer's  refund  was 
based  on  the  volume  of  his  motor 
gasoline  purchases  times  30  percent  of 
the  volumetric  refund  amount  Hie 
refund  approved  in  this  Decision 
totalled  $31  ($25  in  principal  and  $6  in 
interest). 

Navajo  Refining  Co./Caribou  Four 
Comers,  Inc..  3/14/88,  RF203^ 
In  this  Decision,  OHA  approved  a 
refund  application  filed  by  Caribou  Four 
Comers,  Inc.  in  the  Navajo  Refining 
Company  refund  proceeding.  Caribou 
purchased  124,660,860  gallons  of  refined 


products  from  Navajo  during  the 
consent  order  period.  OHAtound  that 
Caribou  paid  above  maricet  prices  for  65 
percent  of  the  gallons  that  it  purdiased 
from  Navajo.  OHA  granted  Caribou  a 
refund  of  $15,801  wUch  equals  65 
percent  of  the  gallons  that  Caribou 
purchased  times  the  per  gallon  refund 
rate  of  $0.000195.  Caribou  also  receives 
accrued  interest  of  $9,000. 

Old  Hudson  River  Coal  Sr  Fuel  Oil  Corp., 
Dimaios  Super  Service,  3/14/88, 
RF272-81  and  RF272-'4482 
The  DOE  issued  a  Decision  and  Order 
denying  Applications  for  Refund  from 
the  agency's  Subpart  V  crude  oil 
proceedings  filed  by  two  mariceters  of 
petroleum  products.  The  denial  was 
based  on  the  fact  that  the  applicants  had 
not  submitted  any  information 
indicating  that  they  were  injured  by 
crude  oil  overcharges. 

Pacific  Gas  &  Electric  Company,  3/18/ 
88.  RF272-287 
Pacific  Gas  &  Electric  Company 
(PG&E),  an  investor-owned  utility,  filed 
an  application  for  refund  in  the  Subpart 
V  crude  oil  refund  proceedings.  A  group 
of  states  filed  an  objection  to  PGftE's 
application,  claiming  that  PG&E  should 
not  be  eligible  to  receive  a  refund 
because  the  utility  itself  was  not  an 
injured  end-user.  The  states  also 
claimed  that  PG&E  should  not  be 
permitted  to  act  as  a  conduit  for  the 
distribution  of  refund  benefits  to  its 
injured  customers.  The  DOE  rejected 
both  of  the  states'  arguments,  finding 
that  PG&E  was  not  claiming  a  refimd  for 
itself  but  rather  agreed  to  pass  through 
to  its  customers  the  benefits  of  any 
refunds  which  it  would  receive.  The 
DOE  also  found  that  die  Settiement 
Agreement  permitted  utilities  to  receive 
a  refund  in  Subpart  V  crude  oU 
proceedings  in  order  to  distribute  direct 
restitution  to  their  injured  customers.  In 
addition,  the  DOE  stated  that  strong 
considerations  of  restitutionary  policy 
favored  approval  of  POKE'S  claim. 
Accordingly,  the  application  was 
approved  and  PG&E  was  granted  a 
refimd  of  $1,445,708. 

Pennzoil  Co./Louisiana.  3/16/88.  RQlO- 
431 
The  DOE  issued  a  Decision  and  Order 
granting  the  application  filed  by  the 
State  of  Louisiana  in  the  Pennzoil 
Company  second-stage  refund 
proceeding.  Louisiana  requested 
permission  to  use  a  portion  of  its 
Pennzoil  monies  to  fund  a  Statewide 
Vanpool  Program.  The  DOE  found  that 
the  program  provided  restitution  to 
injured  consumers  of  petroleum 
products.  Accordingly,  Louisiana's 
submission  was  granted  and  the  state 


was  given  a  refund  of  $521,850 
(representing  $296,506  in  principal  and 
$225,344  in  interest). 

Ralph  A.  Leathers,  Jr.,  et  al,  3/15/88, 
RF272-832  et  al 

The  DOE  issued  a  Decision  and  Order 
granting  47  Applications  for  Refund  filed 
bi  connection  with  the  Subpart  V  crude 
oil  refund  proceeding.  Each  applicant 
purchased  refined  petroleum  products 
during  the  period  August  19, 1973, 
through  January  27, 1981,  and  used  the 
products  for  various  agricultural 
activities.  Each  applicant  determined 
the  volume  of  its  fuel  purchases  either 
by  consulting  actual  purchase  records  or 
by  estimating  its  consumption  based  on 
the  acres  it  farmed.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$1,341. 

Ramapo  Central  School  District,  3/16/ 
88.  RF272-2250 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  a  crude  oil 
overcharge  refund  filed  by  Ramapo 
Central  School  District  (Ramapo). 
Ramapo  used  actual  records  to  arrive  at 
its  total  gallonage  of  middle  distillates 
during  the  crude  oil  price  control  period. 
Ramapo  estimated  its  gasoline  and 
motor  oil  usage  based  on  its  usage 
during  more  recent  years.  Because  the 
claimant  was  an  end-user,  it  was  not 
required  to  demonstrate  injury.  A  total 
of  $597  was  approved  in  this  Decision 
and  Order. 

Ray  Dechant.  et  al.  3/17/88.  RF272-8817 
etal 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  50  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973,  through  January  27, 
1981.  Each  applicant  used  the  products 
for  various  a^cultural  activities,  and 
each  determined  its  claim  either  by 
consulting  actual  purchase  records  or  by 
estimating  its  consumption  based  on  the 
acres  it  farmed.  Each  appUcant  was  an 
end-user  of  the  products  it  claimed  and 
was  therefore  presumed  injured  by  the 
DOE.  llie  sum  of  the  refunds  granted  in 
this  Decision  is  $1,365.  All  of  the 
claimants  will  be  eligible  for  additional 
refunds  as  additional  crude  oil 
overcharge  funds  become  available. 

Raymond  F.  Charles,  et  al.  3/16/88. 
RF272-5900etal 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  50  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19. 1973.  through  January  27, 
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1981.  Each  applicant  used  the  products 
for  various  agricultural  activities,  and 
each  determined  its  claim  either  by 
consulting  actual  purchase  records  or  by 
estimating  its  consumption  based  on  the 
acres  it  fanned.  Each  applicant  was  an 
end-user  of  the  products  it  claimed  and 
was  therefore  presumed  injured.  The 
sum  of  the  refunds  granted  in  this 
Decision  is  $1,054.  All  of  the  claimants 
will  be  eligible  for  additional  refunds  as 
additional  crude  oil  overcharge  funds 
become  available. 


.The 


Robison  &  Smith.  Inc..  3/18/88.  RF272- 
5544 

The  DOE  issued  a  Decision  and  Order 
granting  a  refund  to  Robison  &  Smith, 
Inc.,  a  laundry  and  dry  cleaning 
business  that  filed  an  Application  for 
Refund  under  OHA's  Subpart  V  crude 
oil  overcharge  refund  proceedings.  The 
DOE  found  that  the  applicant  had 
provided  sufficient  evidence  of  the 
volume  of  refined  petroleum  products 
fhat  it  purchased  during  the  period 
August  19. 1973  through  January  27, 
1981.  The  DOE  also  found  that  naphtha- 
based  dry  cleaning  solvent  is  an  eligible 
product  upon  which  a  crude  oil  refund 
claim  may  be  based.  As  an  end-user  of 
petroleum  products,  the  applicant  was 
presumed  to  have  been  injured  as  a 
result  of  the  crude  oil  overcharges. 
refund  granted  was  $392. 

Sigmor  Corporation /Paul  Investments. 
Inc..  3/15/88,  RF242-10 

The  DOB  issued  a  Decision  and  Order 
regarding  a  refund  application  filed  by 
Paul  Investments,  Inc.  in  the  Sigmor 
Corporation  refund  proceeding. 
According  to  the  procedures  set  forth  in 
Sigmor  Corporation,  14  DOE  \  85,079 
(1988),  the  DOE  determined  that  the 
applicant  was  ineligible  to  receive  a 
refund  because  it  did  not  submit  a 
volume  schedule  with  its  application 
and  because  the  OHA  was  unable  to 
contact  the  applicant.  Accordingly,  the 
OHA  dismissed  Paul  Investments,  Ina's 
claim. 

W.R.  Grace  »  Co.,  3/18/88,  RF272-5876. 
RF272-7004 

The  DOE  issued  a  Decision  and  Order 
denying  two  Applications  for  Refund 
filed  by  WJl.  Grace  &  Company  [Grace] 
in  the  Subpart  V  crude  oil  proceedings. 
The  DOE'S  denial  was  based  on  the  fact 
that  Grace's  affiliate,  Grace  Distribution 
Services,  had  been  approved  for  a 
refund  from  the  Surface  Transporters 
Escrow,  and  had  waived  Grace's  right  to 
a  refund  im  the  crude  oil  refund 
proceedings.  Accordingly,  Grace  was 
ineligible  for  Subpart  V  crude  oil 
refunda. 


}A/illie  C.  Benbow.  et  al.,  3/15/88, 
RF27Z-5e37etaL 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  48  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973,  through  January  27, 
1961.  Each  applicant  used  the  products 
for  various  agricultural  activities,  and 
each  determined  its  claim  either  by 
consulting  actual  purchase  records  or  by 
estimating  its  consumption  based  on  the 
acres  it  farmed.  Each  applicant  was  an 
end-user  of  the  products  it  claimed  and 
was  therefore  presumed  injured  by  the 
DOE.  The  sum  of  the  refunds  grants  in 
this  Decision  is  $1,062. 

Dismissals 

The  following  submissions  were 
dismissed: 

Name  and  Case  No. 

Dean  Rominger,  RF272-15672 

E.M.  Lane  Oil  Co..  Inc.,  RF263-38 

Franklin  County  Oil  Co.,  RFZ25-10999,  RF22&- 

11000 
Lunde  Fuel  «  Oil  Supply.  RF225-11001. 

RF225-11002,  RF225-11003 
MacMillan  Oil  Cc  HRO-0122 
Mcintosh  County,  RF272-24071 
Mid-America  Transportation  Company, 

RF225-4176 
Rowell  &  Watson  et  al.,  RF26&-12a7,  RF26&- 

2528,  RF265-2527.  RF285-2528.  RF285-2529, 

RF265-2530,  RF285-2S31,  RF265-2S32. 

RF265-2533,  RF285-2534,  RF285-2535. 

RF285-2538,  RF285-2537,  RF2fl5-^538, 

RF285-2539 
Winston-Salem  Transit  Authority.  RF272-17IL 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234. 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  pubhshed 
loose  leaf  reporter  system. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
April  22, 1988. 
(FR  Doc  88-9556  Filed  4-28-88: 8:45  am] 
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Issuance  of  Decfsions  and  Orders 
During  Week  of  Marcti  21  Througti 
March  25, 1988 

During  the  week  of  March  21  through 
March  25, 1988,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 


Departmeat  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeal 

Multinational  Legal  Services,  3/22/88, 
KFA-0164 

Multinational  Legal  Services,  filed  an 
Appeal  from  a  denial  by  the  Assistant 
Manager  for  Administration  of  the 
DOE's  San  Francisco  Operations  Office 
of  a  Request  for  Information  which 
Multinational  had  submitted  under  the 
Freedom  of  Information  Act 
Multinational  sought  access  to  any 
documents  which  refer  to  practices  of 
the  United  States  government  during  the 
period  1940-1946  for  the  use  or  disposal 
of  trichloroethylene.  In  considering  the 
Appeal,  the  DOE  found  that  five 
responsive  documents  were  properly 
withheld  in  their  entirety  under 
Exemption  5  of  the  FOIA.  The  DOE 
found  that  those  documents,  although 
factual  in  nature,  were  actually  an 
expression  of  the  agency's  deliberative 
process  and  compromise  the  integrity  of 
that  process  if  released.  As  for  the 
remaining  responsive  documents,  the 
DOE  determined  that  they  were 
improperly  withheld  pursuant  to 
Exemption  5.  According  to  the  DOE, 
those  documents  were  not  protected  by 
the  deliberative  process  privilege  merely 
because  they  were  selected  from  a 
larger  universe  of  documents  and 
included  as  appendices  to  a  deliberative 
document.  Accordingly,  the  DOE 
ordered  that  those  documents  be 
released  promptly. 

Implementation  of  Special  Refund 
Procedures 

Clean  Machine.  Inc.,  3/24/88,  KEF-0O97 

The  DOE  issued  a  Decision  and  Order 
implementing  procedures  for  the 
distribution  of  $22,355  received  pursuant 
to  a  consent  order  entered  into  by 
Harrell  A.  Musco  and  the  DOE  on  July  6. 
1987.  The  DOE  determined  that  the 
consent  order  funds  should  be 
distributed  to  customers  that  purchased 
motor  gasoline  from  Clean  Machine 
during  the  period  August  8, 1979  through 
January  31, 1980.  The  specific 
information  to  be  included  in 
Applications  for  Refund  is  set  forth  in 
the  Decision. 

Martinoil  Company,  3/25/88,  HEF-0124 

The  DOE  issued  a  Decision  and  Order 
implementing  a  plan  to  distribute 
$200,000  received  pursuant  to  a  consent 
order  entered  into  by  Martinoil 
Company  and  the  DOE  on  August  8. 
1983.  The  DOE  determined  that  the 
consent  order  funds  should  be 


distributed  to  customers  that  purchased 
covered  products  from  Martinoil  during 
the  period  August  20. 1973  throi^ 
January  27, 1981.  The  specific 
information  to  be  included  in 
Applications  for  Refund  is  set  forth  in 
the  Decision. 

Suiq>lemental  Order 

Elk  Trading  Company.  3/25/88.  KRX- 
.      0049 

Elk  Trading  Company  (Elk)  filed  a 
Motion  for  Supplemental  Order  relating 
to  the  final  Remedial  Order  that  was 
issued  to  the  firm  by  the  Office  of 
Hearings  and  Appeals  (OHA]  on 
February  29, 1988.  Elk  Trading  Company 
and  Neal  Davis,  17  DOE  183,005  (1988]. 
Elk's  Motion  stated  that  by  apparent 
oversight  the  OHA  had  failed  to  dismiss 
the  alleged  permissible  average  markup 
(PAM)  violation  along  with  the  other 
alternative  violations  alleged  in  the 
PRO.  Accordingly,  the  alternative  PAM 
violation  alleged  in  the  PRO  was 
dismissed  without  prejudice. 

Refund  AppUcatioaa. 

Abbey  Transportation,  et  al,  3/Z2/8d, 
RF272-2148,  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  four  Applications  for  Refund 
from  available  crude  oil  overcharge 
fimds.  Each  applicant  used  actual 
records,  such  as  invoices  or  fuel  supplier 
records,  to  arrive  at  its  total  gallonage  of 
refined  petroleum  products  during  the 
crude  oil  price  control  period.  Because 
each  claimant  was  an  end-user,  none 
was  required  to  demonstrate  injury.  A 
total  of  $1,572  was  approved  in  this 
Decision  and  Order. 

Aminoil  U.S.C.,  Inc/Enterprise  Products 
.     Company,  3I2S/B6,  RF139-27 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Enterprise  Products  Company 
(Enterprise)  in  the  Aminoil  U.S.A.,  Inc. 
special  refund  proceeding.  Enterprise      * 
claimed  a  refund  based  on  the 
procedures  outlined  in  Aminoil  U.S.A., 
Inc..  12  DOE  \  85,217  (1985)  [Aminoil), 
governing  the  disbursement  of 
settlement  funds  received  from  Aminoil 
pursuant  to  a  1981  Consent  Order. 
Enterprise  submitted  cost  banks  and  a 
market  price  comparison  which  led  the 
DOE  to  conclude  that  the  firm  was 
injured  by  its  purchases  from  Aminoil 
and  should  receive  a  refund  based  on 
these  purchases.  Accordingly,  Enterprise 
vyas  granted  a  refund  of  $799,671 
($461,147  in  principal  and  $338,524  in 
interest). 

Board  of  Education.  USD*500. 3/23/88, 
RF272-3229 
The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  from 
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crude  oil  overcharge  funds  based  on  the 
Applicant's  purchases  of  refined 
petroleum  products  during  the  period 
August  19. 1973  through  January  27, 
1981.  To  determine  its  fuel  purchase 
volume,  the  Applicant  used  a 
combination  of  actual  and  estimated 
purchase  figures.  The  estimated  figures 
were  based  on  the  Applicant's  average 
fuel  consimiption.  The  Applicant  was  an 
end-user  of  the  products  it  claimed  and 
was  therefore  presumed  injured  by  the 
DOE.  The  refund  granted  in  this 
Decision  is  $445. 

Borst  Oil  Corp.,  et  al.,  3/21/9A,  RF272- 
7970et'al. 
The  DOE  issued  a  Decision  and  Order 
denying  an  Applications  for  Refund 
from  the  agency's  Subpart  V  crude  oil 
proceedings  filed  by  10  mariceters  of 
petroleum  products.  The  denial  was 
based  on  the  fact  that  the  unsupported, 
general  statements  submitted  by  the 
applicants  did  not  establish  that  they 
were  injured  by  crude  oil  overcharges. 

City  of  Okmulgee,  Ok,  etal.,  3/22/98, 
RF272-627.  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  6  an  Applications  for  Refund 
based  on  each  applicant's  purchases  of 
refined  petroleiun  products  during  the 
period  August  19, 1973  through  January 
27, 1981.  Each  applicant  determined  the 
volume  of  its  fuel  purchases  either  by 
consulting  actual  purchase  records  or  by 
estimating  its  eligible  fuel  consumption 
based  on  average  use  during  a  period  for 
which  actual  records  were  avaUable.  As 
an  end-user,  each  applicant  was  entitled 
to  receive  a  refund  of  its  full  volumetric 
share.  The  stmi  of  the  refunds  granted  in 
this  Decision  is  $1,302. 

Conoco  Inc./Grady  Stone  Aviation.  Inc., 
3/25/88,  RF220-468 
Grady  Stone  Aviation,  Ina  (GSA) 
filed  an  Application  for  Refund  in  which 
it  sought  a  portion  of  the  consent  order 
fund  obtained  from  Conoco,  Inc.  In  its 
Application,  GSA  stated  that  it 
purchased  3,869,000  gallons  of  aviation 
gasoline  from  the  City  of  Fort  Smith, 
Arkansas,  which  purchased  the  product 
directly  from  Conoco.  After  analyzing 
the  Application,  the  OHA  concluded 
that  because  no  showing  was  made  that 
the  City  of  Fort  Smith  had  absorbed  any 
of  the  alleged  overchargers,  and  GSA 
had  submitted  adequate  documentation 
for  its  refund  claim  of  under  $5,000,  the 
firm  should  recieve  a  refund  of  $357 
($255  in  principal  and  $102  in  interest). 

Conoco  Inc./Western  Marketing,  Inc..  3/ 
21/88.  RF220-251 
The  DOE  Issued  a  Decision  and  Order 
granting  an  Application  for  Refund  fUed 
by  Western  Marketing.  Inc.  in  the 


Conoco  Inc.  special  refund  proceeding. 
Conoco  Inc.  13  DOE  185.316  (1985). 
Western  Marketing,  a  reseller/retailer  of 
refined  petroleum  products,  claimed  a 
refund  based  on  its  document  purchases 
of  Conoco  motor  gasoline.  To 
demonstrate  that  it  was  injured  by 
Conoco's  alleged  overcharges,  the  firm 
submitted  cost  banks  and  a  three-part 
competitive  disadvantage  test  After 
examining  its  application  and 
supporting  documentation,  the  DOE 
concluded  that  Western  Marketing 
should  receive  a  refund  totalling  $12,594, 
representing  $8,746  in  principal  and 
$3,848  in  accrued  interest. 

Cranston  Oil  Service  Company,  Inc./ 
Frank  V.  Toti,  Cranston  Farms.  Inc.. 
3/22/88,  RF276-258.  RF  276-266 

The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
filed  by  end-users  of  No.  2  heating  oil 
covered  by  a  consent  order  that  the 
agency  entered  into  with  Cranston  Oil 
Service  Company  Inc.,  and  its  successor- 
in-interest  Oalego  Oil  Company.  The 
Applications  were  evaluated  in 
accordance  with  procedures  set  form  in 
Cranston  Oil  Service  Co.,  14  DOE 
185,499  (1986).  The  sum  of  the  refunds 
approved  in  this  Decision  is  $460, 
representing  $395  in  principal  and  $65  in 
interest 

Dane  County  Highway  Br  Transportation 
DepL.  3/23/88.  RF272-SS45 

The  DC^  issued  a  Decision  and  Order 
granting  a  refund  to  Dane  County 
Highway  &  Transportation  Department 
The  county  had  submitted  an 
Application  for  Refund  under  OHA's 
Subpart  V  crude  oil  overcharge  refund 
proceedings.  The  DOE  found  that  the 
applicant  had  provided  sufficient 
evidence  of  the  volume  of  refined 
petroleum  products  that  it  purchased 
during  the  period  August  19, 1973 
through  January  27, 1981.  The  DOE  also 
found  that  liquid  asphalt  when 
purchased  in  its  unadulterated  form 
from  a  refiner  is  an  eligible  product  upon 
which  a  crude  oil  refund  claim  may  be 
based.  As  an  end-user  of  petroleum 
products,  the  applicant  was  presumed  to 
have  been  injured  as  a  result  of  the 
crude  oil  overcharges.  The  refund 
granted  was  $2,007. 

Dugas  6'LeBlanc.  Ltd.  et  al,  3/24/88,  RF 
272-4521  et  al. 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  11  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973,  through  January  27, 
1981.  Each  applicant  used  the  products 
for  various  ai^cultural  activities.  Each 
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applicant  calculated  its  volume  daim 
either  by  consulting  actual  purchase 
records  or  by  estimating  its  consmnption 
based  on  the  acres  it  farmed.  Each 
appliant  was  an  end-user  of  die 
products  it  claimed  and  therefore  fbond 
injured  based  upon  the  end-user 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is  $283. 

Dwight  L  Jackson,  et  al,  3/22/88, 
RF272-8948,  etal. 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  47  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973,  through  January  27, 
1981.  Each  applicant  used  the  products 
for  various  agricultural  activities,  and 
each  determined  its  claim  either  by 
consulting  actual  purchase  records  or  by 
estimating  its  consumption  based  on  the 
acres  it  farmed.  Each  applicant  was  an 
end-user  of  the  products  it  claimed  and 
was  therefore  presumed  injured  by  die 
DOE.  The  sum  of  the  refunds  granted  in 
this  Decision  is  $1,115.  All  of  the 
claimants  will  be  eligible  for  additional 
refunds  as  additional  crude  oil 
overcharge  funds  become  available.) 

E.L  aj.B.  Fisher,  et  al.  3/21/88,  RP272- 
8900,  et  al 

The  DOE  issued  a  Decision  and  Oder 
granting  refunds  from  crude  oil 
overcharge  funds  to  37  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973,  through  January  27, 
1981.  Each  applicant  used  the  products 
for  various  agricultural  activities,  and 
each  determined  its  claim  either  by 
consulting  actual  purchase  records  or  by 
estimating  its  consumption  based  on  the 
acres  it  farmed.  Each  applicant  was  an 
end-user  of  the  products  it  claimed  and 
was  therefore  presumed  injured  by  the 
DOE.  The  sum  of  the  refunds  granted  in 
this  Decision  is  $887.  All  of  the 
claimants  will  be  eligible  for  additional 
refunds  as  additional  crude  oil 
overcharge  funds  become  available. 

Ferrell  Companies,  Inc./Fred  G. 

McKenzie  Company,  Superior  Gas 
and  Chemical,  3/21/88,  RF273-4 
andRF273-6 

The  DOE  issued  a  Decision  and  Order 
granting  two  Applications  for  Refund 
filed  in  the  Ferrell  Companies,  Inc.,  14 
DOE  1  85,514  (1986).  Both  applicanU 
were  retailers  of  Ferrell  propane  that 
claimed  refunds  of  less  than  $5,00a 
Therefore,  both  were  {resumed  to  have 
been  injured  under  the  retailer  small 
claims  presumption.  Based  upon  the 
appUcants'  submissions,  the  DOE 
granted  refunds  totaling  $1,340. 


repreaenting  $848  in  principal  and  $381 
in  interest 

Getty  Oil  Company/Kilpatrick  Shelly 
Station,  et  oL  3/22/88,  RP2t»-1942. 
etal 
The  DOE  issued  a  Decision  and  Order 
concerning  32  Applications  for  Refund 
filed  by  resellers,  retailers  and  one  end- 
user  of  products  covered  by  a  Consent 
Order  that  the  DOE  entered  into  with 
Getty  Oil  Company.  Each  applicant 
submitted  information  indicating  the 
volume  of  Getty  refined  petroleum 
products  that  was  indirectly  purchased 
&om  Getty  jobbers/distributors  during 
the  consent  order  period.  In  all  of  these 
claims,  the  applicants  were  eligible  for  a 
refund  below  the  $5,000  threshold.  The 
sum  of  the  refunds  approved  in  this 
Decision  is  $67,821,  representing  $33,428 
in  principal  and  $34,382  in  accrued 
interest 

Getty  Oil  Company/Shawley's  LP-Gas 
Co.,  et  al,  3/25/38,  RF265-35,  et  al 
The  DOE  issued  a  Decision  and  Order 
concerning  nine  Applications  for  Refund 
filed  by  resellers  or  retailers  of  products 
covered  by  a  Consent  Order  that  the 
DOE  entered  into  with  Getty  Oil 
Company.  Each  applicant  submitted 
information  indicating  the  volume  of  its 
Getty  purchases  that  was  indirectly 
purchased  from  Getty  jobbers/ 
distributors  during  the  consent  order 
period.  All  of  the  appUcants  elected  to 
limit  their  claims  on  the  basis  of  the 
percentage  presumptions  of  injury 
methodolc^y  and  were  eligible  for  a 
refund  bebw  the  $50,000  threshold.  The 
sum  of  the  refunds  approved  in  this 
Decision  is  $88,743,  representing  $34,376 
in  principal  and  $35,367  in  accrued 
interest 

Growers  Chemical  Corp.  et  al,  3/25/88, 
RF272-5543  et  al. 
The  DOE  issued  a  Deciaioa  and  Order 
granting  refunds  to  23  claionnts  that  filed 
Applications  for  Refund  under  OHA's 
Subpart  V  crude  oil  overcharge  refund 
proceedings.  The  DOE  found  that  the 
applicants  had  provided  sufiicient  evidence 
of  the  volume  of  refined  petroleum  products 
that  they  purchased  during  the  period  August 
19, 1973  through  lannary  27, 1981.  The  DOE 
also  foimd.  as  end-users  of  petrulemn 
products,  the  applicants  were  presoBsd  to 
have  been  injured  as  ■  result  of  die  crade  od 
overcharges.  The  total  of  the  refunds  graoted 
was  $8,523. 

John  A.  Buach  et  al,  3/25/88,  RF272- 
9800,  etal 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil  overchaige 
funds  to  55  applicants  based  on  their 
respective  purchases  of  refined  petroleum 
products  during  the  period  August  19, 1973, 
through  lanuary  27, 1981.  Each  applicant  used 
the  products  for  various  agricultural 


activities,  and  ssdi  detemined  its  daim 
eidier  by  oooaalliBg  actsal  pordiase  records 
or  by  eetimatingits  consumption  baaed  on 
the  acres  it  fsiflMd.  Bach  applicant  was  an 
end-user  of  the  pradacts  it  claimed  and  was 
therefore  presumed  injared  by  the  DOE.  The 
sum  of  the  refunds  granted  in  the  Dedsioa 
was  $1,504. 

Leo  C.  Marker,  et  al,  3/21/88,  RF272- 
9002,  et  al 
The  E>OB  issued  a  Decision  and  Order 
granftig  refunds  from  crude  oil  overcharge 
funds  to  50  appUcants  based  on  their 
respective  pordiases  of  refined  pctrolemn 
products  daring  the  period  Aogost  19, 1973, 
through  January  27, 1981.  Each  applicant  used 
the  products  fw  various  a^icultoral 
activities,  and  each  determined  i|s  claim 
either  by  consulting  actual  purchase  records 
or  by  estimating  its  consumption  based  on 
the  acres  it  farmed.  Each  applicant  was  an 
end-user  of  the  products  it  claimed  and  was 
therefore  presumed  injured  by  the  DOE.  The 
sum  of  the  refunds  granted  in  the  Decision 
was  $1,274.  AQ  of  the  claimants  will  be 
eligible  for  sdditiona]  refunds  as  additional 
crude  oil  overcharge  iimds  become  available. 

Metropolitan  Atlanta  Rapid  Transit 
Authority,  et  al,  3/22/88,  RP272-178 
etal. 
Metn^wUtan  Atlanta  Rapid  Transit 
Authority  (MARTA)  and  four  other 
metropohtan  and  regional  transit  authorities 
filed  appUcants  for  refund  in  the  Subpart  V 
crude  oil  refund  proceedings.  A  grtMip  of 
utilities,  transporters  and  manufacturers  filed 
objections  to  the  transit  authorities' 
applications,  claiming  that  the  applicants 
should  not  be  eligible  to  receive  refunds 
because  they  were  not  injured  end-users.  The 
objectors  also  clahned  that  as  governmental 
authorities  the  applicants  are  ineligible  for 
refunds  from  the  twenty  percent  of  the  crude 
oil  overcharge  funds  resoved  to  pay  Subpart 
V  claims.  The  DOE  rejected  l>oth  of  the 
objectors'  arguments.  With  respect  to  the 
latter,  the  DOE  found  that  not  all  of  the 
appUcants  were  governmental  entities,  and 
even  where  they  were,  the  Settlement 
Agreement  does  not  prohibit  a  state  from 
'fiUng  a  claim  for  direct  restitution.  With 
respect  to  the  former  argument  die  DOE 
found  that  the  objectors  had  not  met  the 
burden  of  going  forward  with  evidence  to 
rebut  the  end-user  presumption  of  injury. 
Accordingly,  the  applications  were  approved 
and  the  transit  authorities  were  granted 
refunds  totalling  $e0.27a 

Mobil  Oil  Corporation/Congress  Gas  B 
Oil  Co.,  Inc.  et  al,  3/22/88,  RF22S- 
5587  etal 
The  DOE  issued  a  Decision  and  Order 
granting  refund  appUcations  Bled  by  39 
purchasers  of  MobU  refined  petroleum 
products.  Aooofding  to  the  procedures  set 
forth  in  Mobil  Oil  Corp..  13  DOE  1  85,339 
(1985),  eadi  appUcant  was  found  to  lie 
eligible  for  a  refund  from  the  Mobil  Oil 
Corporation  escrow  fund  based  on  the 
volume  of -products  it  purchased  from  Mobil. 
The  total  amount  of  refiinds  approved  in  this 


Decision  was  $116,359.  representing  S83J32 
in  principal  plus  822,627  in  accrued  interest 

Mobil  Oil  Corp./Mednansky  Oil 

Company,  Jose  A.  Mantes,  Moheb 
Yousef,  3/24/88.  RF225-2395, 
RF225-2433,  RF225-2434.  RF225- 
.     2848.  and  RF22S-2849 
The  DOE  issued  a  Decision  and  Order 
concerning  three  AppUcations  for 
Refund  filed  by  Mecbiansky  Oil 
Company,  Jose  A.  Monies  and  Moheb 
Yousef  in  connecUon  with  the  Mobil 
special  refund  proceeding.  Each  of  these 
applicants  was  a  consignee  agent  lor 
Mobil  during  the  consent  order  period. 
According  to  Mobil  Oil  Corp.,  13  DOE 
1 85,339  (1985).  it  is  presumed  that 
consignee  agents  did  not  experience  any 
injury  from  Mobil's  alleged  overcharges; 
therefore,  consignee  agents  are 
ineligible  to  receive  refunds  unless  they 
rebut  the  consignee  presumption.  Each 
of  the  three  applicants  was  specifically 
notified  of  this  presumption  and  was 
given  30  days  in  which  to  rebut  it.  None 
of  the  three  appUcants  attempted  to 
rebut  the  presumption.  Accordingly, 
each  of  the  three  refund  appUcations 
was  denied. 

Mobil  Oil  Corporation/Winco,  Inc.,  3/ 
22/88,  RF225-9799.  RF225-98O0  and 
RF225-9e01 
A  Decision  granting  the  AppUcation 
for  Refund  from  the  Mobil  Oil 
Corporation  escrow  accotmt  filed  by 
Winco,  Inc.,  a  reseller  of  Mobil  refined 
petroleiun  products.  The  appUcant 
elected  to  apply  for  a  refund  based  upon 
the  presumptions  set  forth  in  the  Mobil 
decision.  Mobil  Oil  Corp.,  13  DOE 
H  85.339  (1985).  The  DOE  granted  a 
refund  totalling  $1,417  ($1,142  in 
principal  plus  $275  in  interest). 

Oceana  Terminal  Corporation/Trump 
Village  Section  3,  Trump  Village 
Section  4.  3/25/88,  RF243-2  and 
RF243-S 
The  DOE  issued  a  Decision  and  Order 
concerning  two  purchasers  of  No.  2  fuel 
oil  from  Oceana,  both  of  which  are 
housing  cooperatives.  The  appUcants 
claimed  refiinds  based  on  the 
procedures  outlined  in  Oceana  Terminal 
Corporation  13  DOE  |  85.363  (1986) 
[Oceana],  governing  the  disbursement  of 
settlement  fimds  received  from  Oceana 
pursuant  to  an  August  22. 1979  Consent 
Order.  The  two  cooperatives  have 
submitted  their  purchase  volumes  from 
Oceana  and  have  stated  that  they  will 
pass  the  refunds  through  to  its 
customers  on  a  doUar-for-dollar  basis 
and  wiU  notify  the  state  regulatory 
commission.  In  Oceana,  housing 
cooperatives  were  presumed  to  have 
been  injured  by  the  alleged  overcharges. 
Accordingly,  the  two  firms  were  granted 


volumetric  refunds.  The  total  amoimt  of 
refunds  approved  in  this  Decision  is 
$2,098  ($840  in  principal  and  $1,258  in 
interest). 

Pyrofax  Gas  Corporation/General 
Motors  Corporation,  Kephart 
Hardware  Company,  Inc.,  3/25/88, 
RF277-79  and  RF277-89 
The  DOE  issued  a  Decision  and  Order 
concerning  two  purchasers  of  propane 
from  Pyrofax:  General  Motors  (GM),  an 
end-user,  ad  Kephart  Hardware 
Company,  Inc.  (Kephart),  a  reseller/ 
retailers  of  propane.  The  appUcants 
claimed  refunds  based  on  the 
procedures  outlined  in  Pyrofax  Gas 
Corporation  15  DOE  I  85,494  (1987) 
[Pyrofax),  governing  the  disbursement  of 
settlement  funds  received  fit)m  Pyrofax 
pursuant  to  a  March  23, 1981  Consent 
Order.  GM  provided  its  purchase 
volumes  from  Pyrofax  and  aU  end  users 
are  presumed  to  be  injured  by  Pyrofax. 
Kephart  received  a  $5,000  smaU  claims 
presumption  refund  and  is  also 
presumed  to  have  been  injured.  The 
total  amount  of  refunds  approved  in  this 
Decision  is  $375,635  ($203,255  in 
principal  and  $172,380  in  interest). 

Pyrofax  Gas  Corporation/Wise  Fuel 
and  Oil  et  al,  3/25/88,  RF277-11  et 
all 
The  DOE  issued  a  Decision  and  Order 
concerning  six  purchasers  of  propane 
from  Pyrofax:  one  ERA-identified  public 
utiUty  and  five  reseller/retailers  of 
propane.  The  applicants  claimed  refunds 
based  on  the  procedures  outlined  in 
Pyrofax  Gas  Corporation  15  DOE 
1  85,494  (1987)  [Pyrofax],  governing  the 
disbursement  of  settlement  fimds 
received  from  Pyrofax  pursuant  to  a 
March  23. 1981  Consent  Order.  Berkshire 
Gas  Company,  the  ERA-identified 
purchaser  has  agreed  to  rely  on  the 
information  in  the  audit  file  and  has 
stated  that  it  will  pass  its  refund  through 
to  its  customers  on  a  dollar-for-dollar 
basis  and  wiU  notify  the  state  regtilatory 
commission.  H.B.  Lauster  and  Sons. 
Felix  Hardware.  Inc..  Gibbs  Gas  Service. 
Inc.  and  L.P.G.  Supply  Company.  Inc.. 
were  able  to  demonstrate  injiuy  in 
accordance  with  Pyrofax  and  received 
full  volumetric  refunds.  Wise  received  a 
$5,000  small  claims  presumption  refund. 
The  total  amount  of  refunds  approved  in 
this  Decision  is  $217,032  ($117,752  in 
principal  and  $99,280  in  interest). 

Robert  Whittaker,  et  al.  3/25/88, 
RF272-9110.  et  al 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  52  applicants  based 
on  their  respective  ptirchases  of  refined 
petroleum  products  during  the  period 
August  19. 1973.  through  January  27. 


1981.  Each  appUcant  used  the  products 
for  various  agricultural  activities,  and 
each  determined  its  claim  either  by 
consulting  actual  purchase  records  or  by 
estimating  its  consumption  based  on  the 
acres  it  farmed.  Each  applicant  was  an 
end-user  of  the  products  it  claimed  and 
was  therefore  presumed  injured  by  the 
DOE.  The  sum  of  the  refunds  granted  in 
this  Decision  is  $973.  All  of  the 
claimants  will  be  eligible  for  additional 
refunds  as  additional  crude  oil 
overcharge  ftmds  become  available. 

Sigmor  Corporation/Dalvest  Energy 
Inc..  3/22/88.  RF242-0 

The  DOE  issued  a  Decision  and  Order 
regarding  a  refund  application  filed  by 
Dalvest  Energy  Inc.  in  the  Sigmor 
Corporation  refund  proceeding.  Dalvest 
claimed  purchases  of  19,988,500  gaUons 
of  motor  gasoline  from  Sigmor  during 
the  consent  order  period  and  provided 
the  necessary  information  to 
substantiate  its  claim.  Accordingly, 
under  the  procedure  outlined  in  Sigmor 
Corporation,  14  DOE  185,079  (1986).  the 
DOE  granted  Dalvest  a  refimd  equal  to 
the  volumetric  refimd  amount.  The  total 
refund  approved  was  $3,418  ($2,678  in 
principal  plus  $740  in  interest). 

Southern  California  Edison  Company, 
3/22/88.  RF272-282 

Southern  California  Edison  Company 
(Edison],  a  public  utility,  filed  an 
application  for  refund  in  the  Subpart  V 
crude  oil  refund  proceedings.  A  group  of 
states  filed  an  objection  to  Edison's 
application,  claiming  that  Edison  should 
not  be  eUgible  to  receive  a  refund 
because  the  utility  itself  was  not  an 
injured  end-user.  The  states  also 
claimed  that  Edison  should  not  be 
permitted  to  act  as  a  conduit  for  the 
distribuUon  of  refund  benefits  to  its 
injured  customers.  The  DOE  rejected 
both  of  the  states'  arguments,  finding 
that  Edison  was  not  claiming  a  refund 
for  itself  but  rather  agreed  to  pass 
through  to  its  customers  the  benefits  of 
any  refund  that  it  would  receive.  The 
DOE  also  found  that  the  Settlement 
Agreement  permitted  utilities  to  receive 
a  refund  in  Subpart  V  crude  oil 
proceedings  in  order  to  distribute  direct 
restituUon  to  their  injured  customers.  In 
addition,  the  DOE  stated  that  strong 
considerations  of  restitutionary  policy 
favored  approval  of  Edison's  claim. 
Accordingly,  the  application  was 
approved  and  Edison  was  granted  a 
refimd  of  $2,746,739. 

St.  Mary's  Hospital  et  al,  3/23/88; 
RF272-2229,  et  al 
The  DOE  issued  a  Decision  and  Order 
granting  four  Applications  for  Refund 
from  available  crude  oil  overcharge 
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funds.  Each  applicant  estimated  all  ot  a 
portion  of  its  gallonage  during  the  crude 
oil  price  control  period  based  on  its 
gallonage  during  a  period  for  which 
actual  records  were  available.  Because 
each  claimant  was  an  end-user,  none 
was  required  to  demonstrate  injury.  A 
total  of  $782  was  approved  in  this 
Decision  and  Order. 

Standard  Oil  Co.  (Indiana) /Utah.  3/21/ 
88.  RQ21-418  and  RQ^l-419 

The  DOE  issued  a  Decision  and  Order 
regarding  an  AppUcation  for  Refund  in 
the  Standard  Oil  Co.  (Indiana]  second- 
stage  refund  proceedings  filed  by  the 
State  of  Utah.  In  its  application,  Utah 
proposed  to  spend  $531,000  of  its  Amoco 
monies  on  eight  distinct  energy 
conservation  programs,  including  four 
farm  energy  management  programs,  a 
traffic  light  synchronization  program 
and  a  fumance  replacement  and 
conversion  program.  In  reviewing  Utah's 
proposed  plan,  the  DOE  foimd  that  each 
program  proposed  by  the  State  was 
restitutionary  in  that  it  would  either 
promote  energy  conservation  or  reduce 
energy  costs  to  injured  consumers  of 
petroleum  products,  or  both. 
Accordingly,  Utah  was  granted  $531,000 
($488,571  principal  plus  $42,429  interest) 
in  Amoco  monies  for  the  programs- 

Walter  Lambert  et  al,  3/25/88,  RF272- 
6011  et  al. 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  50  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973,  through  January  27, 
1981.  Each  applicant  used  the  products 
for  various  agricultural  activities.  Each 
appUcant  calculated  its  volume  claim 
either  by  consulting  actual  purchase 
records  or  by  estimating  its  consumption 
based  on  the  acres  it  farmed.  Each 
applicant  was  an  end-user  of  the 
products  it  claimed  and  was  therefore 
foimd  injured  based  upon  the  end-user 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is  $968. 

Dismissals 

The  following  submissions  were 
dismissed: 


Name 

Case  No. 

Goodyear  Tire  &  Rubber  Co ~ 

RF272-415 

R272-174a5 

R272-21549 

R272-26134 

R272-32224 

J.M.  Hubw  Corp.— day  Division  .„„ 

RFZ72-12119 

TN«n  ON  Corp 

RF22S-2875 

WaMngion  Public  Power  Supply 

nF225-6756 

SyslanL 

Copies  of  the  full  text  of  these 
decision  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234. 
Forrestal  Building.  1000  Independence 
Avenue,  SW..  Washington.  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5KX)  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 
Geotge  B.  Brexnay. 

Director,  Office  of  Hearings  and  Appeals. 
April  22. 1988. 

[FR  Doc.  8»-«558  Filed  4-28-88;  8:45  am] 
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ENVIRONMEMTAL  PROTECTION 
AGENCY 

[ER-FRL-3372-3] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments  Prepared  April  11  Tftrough 
15,1988 

Availability  of  EPA  comments 
prepared  April  11, 1988  through  April  15, 
1988  pursuant  to  the  Environmental 
Review  Process  (ERP],  under  section  309 
of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  382-5075/76. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  22, 1988  (53  FR  13318). 

Draft  EISs 

ERP  No.  D-/{FS-/82011-MT.  Rating 
LO,  Deerlodge  National  Forest, 
Protection  of  Recreation  Sites  from 
Mountain  Pine  Beetle  Attacks, 
Implementation,  Homestake,  Delmoe 
Lake,  Elder  Creek  and  Thompson  Park 
Recreational  Areas,  Jefferson  and  Silver 
Bow  Counties,  MT.  SUMMARY:  EPA 
has  not  identified  any  potential 
environmental  impacts  requiring 
substantive  changes  to  this  proposal. 
EPA  has  provided  comments  on  specific 
clarifying  language  and  additional 
information  which  should  be  addressed 
in  the  final  EIS. 

ERP  No.  I>-AFS-L65118-OR,  Rating 
EC2,  Winema  National  Forest,  Land  and 
Resource  Management  Plan. 
Implementation,  Klamath  County.  OR. 
SUMMARY:  EPA's  main  concern  writh 
this  document  is  the  water  quality 
monitoring  and  feedback  mechanism  are 
not  fully  developed.  EPA's  rating  is 
based  on  how  well  this  document 


documented  die  forest  plan 
implementation  process.  The  process 
should  include:  A  description  of  the  data 
base  for  existing  conditions;  Best 
Management  Practices  and  prescription 
development:  Selection  of  ^4P8  for 
specific  activities;  Upgrading  of  BMPs  or 
prescriptions  to  correct  inaccurate 
predictions;  on-site  inspection  an 
administration;  Detailed  environmental 
monitoring;  And  built-in  feedback 
mechanisms. 

ERP  No.  D-BOP-G81002-TX.  Rating 
LO.  Three  Rivers  Federal  Correctional 
Institution  Complex.  Construction  and 
Operation.  Live  Oak  County.  TX. 
SUMMARY:  EPA  expresses  no 
objections  to  the  proposed  alternative  as 
described  in  this  document 

ERP  No.  D-COE-J2a017-WY.  Rating 
EU3.  Sandstone  Dam  and  Reservoir 
Construction.  Municipal.  Agricidtural 
and  Industrial  Water  Supply  Project,  404 
Permit,  Savery  Creek,  Carbon  County, 
WY.  SUMMARY:  EPA  raised  two  major 
concerns  with  this  document:  it  does  not 
adequately  address  the  direct  and 
indirect  impacts  of  the  proposed  project 
and  its  alternatives.  Secondly,  this 
document  does  not  contain  an  adequate 
mitigation  plan  which  meets  NEPA 
requirements.  EPA  recommended  this 
document  be  supplemented. 

ERP  No.  D-FHW-G40122-LA.  Rating 
LO,  Old  Metairie  Railroad  Project. 
Railroad  and  Traffic  Flow  Conflicts 
Alleviation.  Orleans  Parish  and 
Jefferson  Parish  Line  to  the  Airline 
Highway  and  Causeway  Boulevard 
Intersection,  Funding  Jefferson  County, 
LA.  SUMMARY:  EPA  has  no  objections 
to  the  long  siding  removal  with  certain 
other  of  traffic  flow  conflicts  and  noise 
problems  associated  with  the  operation 
of  the  New  Orleans  Terminal  Company 
railroad  in  the  Old  Metairie  area. 

ERP  No.  DS-IBR-J34007-CO.  rating 
EC2,  Dolores  Water  Supply  Project, 
Salinity  Control  Program  and  Towaoc 
Canal  Realignment,  Implementation,  Mc 
Elmo  Creek  Drainage,  Dolores  and 
Montezuma  Counties,  CO. 
SUMMARY:  EPA  is  concerned  die  level 
of  wetiand  mitigation  presented  in  this 
document  is  not  adequate  to  fully 
mitigate  project  impacts. 

Note.  The  above  summary  should  have 
appeared  in  the  04-22-88  FR  Notice. 

ERP  No.  D-USA-L11009-ID,  Rating 
LO.  Orchard  Training  Area  Facilities 
Development  Project  Construction  and 
Improvements,  Implementation.  Ada 
County.  ID.  SUMMARY:  EPA  has  no 
substantive  comments  to  offer  based  on 
the  review  of  this  document 


Final  EISs 

ERP  No.  F-FHW-E40704-TN. 
Nonconnah  Parkway  Construction,  1-240 
to  TN-57,  Funding,  Section  10  and  404 
Permit  Shelby  County,  TN.  SUMMARY: 
EPA  has  concerns  with  projected  loss  of 
wetlands  and  noise  impacts  along  the 
new  highway  corridor.  Although 
wetland  compensation  is  discussed, 
detailed  plans  were  not  presented. 
Noise  abatement  measures  were 
seriously  considered  for  only  one  of 
seven  deserving  locations. 

ERP  No.  F-FHW-E40705-KY.  US  127 
Improvements,  Anderson  County  Line  to 
1-64,  Funding,  Franklin  County,  KY. 
SUMMARY:  EPA  has  concerns  with 
potential  degradation  of  groundwater  by 
highway  (construction  and  operation) 
runoff  to  sinkholes  and  the  lack  of  noise 
abatement  measures  for  affected 
residents  along  the  proposed  highway. 

ERP  No.  F-FRC-KO3018-00.  Mojave, 
Kern  River,  El  Dorado  and  Transwestem 
Natural  Gas  Pipeline  Projects 
Construction,  Operation  and 
Maintenance,  Licenses  and  404  Permit 
California,  Arizona,  Wyoming,  Nevada, 
Utah,  TX,  Colorado,  and  New  Mexico. 
SUMMARY:  EPA  expressed  support  for 
an  intrastate  alternatives,  rather  than  an 
interstate  alternatives,  because  it  would 
have  less  adverse  environmental  impact 
on  water  quality,  protected  beneficial 
uses,  wetlands,  riparian  areas,  and 
endangered  species.  EPA  noted  that  a 
number  of  issues  it  had  raised  in  the 
scoping  and  draft  EIS  comment  periods 
were  not  addressed  in  this  document 
EPA  also  noted  that  it  would  provide 
comments  on  project  features  that  cross 
rivers  and  streams  under  Section  404  of 
the  Clean  Water  Act. 

ERP  No.  F-IBR-J28012-ND.  Dunn- 
Nokota  Methanol  Project,  Water  Supply 
Contract  Approval,  Section  10  and  404 
Permits,  Lake  Sakakawea,  Dunn  County, ' 
ND.  SUMMARY:  EPA  feels  diis 
document  provides  additional 
information  which  adequately  responds 
to  EPA's  concerns  on  the  draft  EIS. 

Dated:  April  28. 198a 
William  D.  Dickerson, 

Qeputy  Director,  Office  of  Federal  Activities. 
(FR  Doc.  88-9569  Filed  4-28-88;  8:45  am] 
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[ER-FRL-3372-21 

Environmental  Impact  Statements; 
Notice  of  Avallabiiity  of  Environmental 
Impact  Statements  FHed  April  18, 1988 
Ttirough  22, 1988 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
382-5075  or  (202)  382-5074. 


EIS  No.  880118,  Final,  COE.  MO, 
Coldwater  Creek  Flood  Damage 
Reduction  and  Related 
Improvement  Plan,  Implementation, 
St.  Louis  County,  MO,  Due:  May  31, 
1988.  Contact:  James  Zerega  (314) 
263-5600. 

EIS  No.  880119,  Final,  FAA,  CT,  Groton- 
New  London  Airport  Runway  5 
Medium  Intensity  Approach 
Lighting  System  Installation. 
Funding,  City  and  Town  of  Groton, 
CT,  Due:  May  31, 1988.  Contact  Mr. 
M.  Ashraf  (617)  273-7060. 

EIS  No.  880120,  Draft,  FHW,  WA,  1-5 
Widening,  Main  Street  Interchange 
to  1-205,  Funding  and  404  Permit, 
Clark  County.  WA  Due:  June  13, 
1988.  Contact  P.C.  Gregson  (206) 
753-2120. 

EIS  No.  880121,  DSuppl,  COE,  WA, 
Grays  Harbor  Navigation 
Improvement  Project,  Updated 
Description  of  Impacts, 
Implementation,  Chehalis  and 
Hoquiam  Rivers,  Grays  Harbor 
County,  WA,  Due:  June  13, 1988. 
Contact  Marcia  A.  Geidel  (206) 
764-3625. 

EIS  No.  880122,  Final,  COE,  AK,  Chignik 
Small  Boat  Harbor  Facility 
Development,  Implementation, 
Anchorage  Bay,  AK,  Due:  May  31, 
1988.  Contact  William  Lloyd  (907) 
753—2640. 

EIS  No.  880123,  Final,  COE.  NJ.  Port  of 
Jersey  Channel  Navigation 
Improvement  Plan,  Implementation, 
Port  of  New  York  and  New  Jersey, 
Bayonne  and  Jersey  City,  Hudson 
County,  NJ,  Due:  May  31, 1988. 
Contact  Peter  Doukas  (212)  264- 
1275. 

EIS  No.  880124,  Draft,  OSM,  WY,  Dry 
Fork  Surface  Coal  Mine,  Mining 
Plan  Approval,  Campbell  County, 
WY,  Due:  June  13, 1988.  Contact 
Floyd  McMullen  (303)  844-3104. 

EIS  No.  880125,  Draft,  NPS,  NV,  CA, 
Death  Valley  National  Monument, 
General  Management  Plan, 
Implementation,  Inyo  and  San 
Bernardino  Cos.,  CA,  and  Nye  and 
Esmeralda  Cos,  NV,  Due:  July  1, 
1988.  Contact:  Ed  Rothfuss  (619) 
786-2331. 

EIS  No.  880126,  Final,  COE,  KY,  Upper 
Cumberland  River  Basin  Area  Flood 
Damage  Reduction  Plan, 
Implementation,  Harlan,  Baxter, 
Loyall  and  Rio  Vista  Cities,  Harlan 
County,  KY,  Due:  May  31, 1988. 
Contact:  Ray  Hedrick  (615)  736- 
7666. 

EIS  No.  880127,  DSuppl,  COE,  CA,  Santa 
Ana  River  Mainstem  and  Santiago 
Creek  Multiple  Purpose  Flood 
Control  Project,  Additional 
Alternatives  and  Updated 


Information,  Riverside,  Orange  and 
San  Bernardino  Cos.,  CA,  Due:  June 
15, 1988.  Contact  Mr.  Dee  Gonzales 
(213)  894-7053. 
EIS  No.  880128,  Draft,  EPA,  REG, 

Comfort  Cooling  Towers,  Chromium 
Emission  Standards  and  Elimination 
of  the  use  of  Hexavalent  Chromium. 
Due:  May  31, 1988.  Contact:  Doug  . 
Bell  (919)  541-5602. 

This  EIS  should  have  appeared  in  the 
April  15, 1988  Federal  Register.  The  45 
day  NEPA  Review  Period  is  calculated 
horn  April  15, 1988. 

Dated:  April  26, 1988. 
William  D.  Dickerson, 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  88-9568  Filed  4-28-88:  8:45  am] 

BUXim  COOC  S66(»-S0-«i 


(OW-FRL-3372-7] 

Office  of  Municipal  Pollution  Control's 
IndlMi  Wortcgroup;  Meeting 

aqency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  public  meeting. 

summary:  Under  ongoing  activities  to 
implement  Pub.-L  100-4,  the  Water 
Quality  Act  of  1987  (WQA),  section 
518(c),  the  Office  of  Municipal  Polllution 
Control  (OMPC),  in  cooperation  with  the 
Indian  Health  Service,  is  currently 
developing  a  process  for  administering 
funds  reserved  under  section  518(c)  for 
Federal  grants  to  fund  the  planning  and 
construction  of  sewage  treatment  works 
to  serve  Indian  Tribes. 

A  workgroup  that  includes  members 
of  various  Indian  Tribes,  EPA  and 
Indian  Health  Service  staff  will  convene 
a  workgroup  meeting  at  8:30  a.m.,  May 
12  and  13, 1988,  at  the  Old  Colony  Inn 
Conference  Center,  625  First  Street, 
Alexandria,  Virginia,  22314.  The 
workgroup  will  discuss  the  proposed 
process  for  providing  grants  to  construct 
wastewater  treatment  systems.  EPA 
encourages  interested  parties  to  attend 
this  working  session;  however, 
comments  from  the  public  will  be 
accepted  only  at  the  end  of  each 
session. 

Final  logistics  of  this  meeting  are 
subject  to  change.  Please  contact  Chris 
Powers,  Planning  and  Analysis  Division. 
Office  of  Municipal  Pollution  Control, 
Room  1117ET,  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460  or  call  202-382- 
3770  before  attending  the  meeting. 
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Dated:  April  21, 19e& 

Rebecca  W.  Hanmer, 

Acting  Assistant  Administrator  for  Water 
(WH556). 

[FR  Doc.  88-9520  Filed  7-28-88;  8:45  am] 

MJJNG  CODE  UaO-SO-M 

[OPTS-51705;  FRL-3372-5] 

Toxic  and  Hazardous  Sut>stances; 
Certain  Ctiemicals  Premanufacture 
Notices 

aqency:  Environmental  Protection 
Agency  (EPA).  j 

action:  Notice.  ' 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufactiu^  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section      i 
5(a)(1)  premanufacture  notices  are      | 
discussed  in  the  Hnal  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  thirty  such  PMNs  and  provides  a 
summary  of  each.  ! 

DATES:  Close  of  Review  Periods: 

P  88-1123, 88-1124— June  28. 1988. 

P  88-1125,  88-1126,  8ft-1127— June  28, 
198a 

P  88-1129,  88-1130.  88-1131,  88-1132. 
88-113*— June  29. 1988. 

P  88-1135.  88-1136,  88-1137,  88-1138. 
88-1139,  88-1140.  88-1141.  88-1142,  88- 
1143,  88-1144,  88-1145,  88-1146.  88-1147, 
88-1148,  88-1149,  88-1150,  88-1151,  88- 
1152— July  3, 1988. 

P  88-1153,  88-1154— July  4. 1988. 

Written  comments  by: 

P  88-1123,  88-1124— May  27. 1988. 

P  88-1125,  88-1126. 88-1127— May  29, 
1988. 

P  88-1129,  88-1130,  88-1131.  88-1132, 
88-1133— May  30, 1988. 

P  88-1135,  88-1138,  88-1137,  88-1138, 
88-1139,  88-1140,  88-1141.  88-1142.  88- 
1143,  88-1144,  88-1145,  88-1146.  88-1147. 
88-1148,  88-1149,  88-1150,  88-1151.  88- 
1152— June  3, 1988. 

P  88-1153,  88-1154— June  4, 1988. 
ADDRESS:  Written  comments,  identified 
by  the  docimient  control  number 
■'(OPTS-51705)"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Processing  Center  (TS-790),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency  Rm.  L-lOO,  401  M 
Street  SW.,  Washington,  DC  20460. 
(202)  554-1305. 

FOR  RJRTHER  INFORMATKM  CONTACT: 

Stephanie  Roan,  Premanufacture  Notice 
Management  Branch.  Chemical  Control 


Division  (TS-794).  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency.  Rm.  E-611. 401 M  Street,  SW.. 
Washington,  DC  20460  (202)  382-3725. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  NB-G004  at  the  above 
address  between  8:00  a.m.  and  4KX)  pjn.. 
Monday  through  Friday,  excluding  legal 
holidays. 

P 88-1123 

Manufacturer.  Confidential. 

Chemical.  (G)  Isocyanate-terminated 
polypropylene  glycol,  blocked. 

Use /Production.  (G)  Open,  non- 
dispersive.  Prod,  range:  3200-9100  kg/yr. 

P 88-1124 

Importer.  Confidential. 

Chemical.  (G)  Fiber-reactive  orange 
dye. 

Use/Import  (S)  Reactive  dye  for 
textiles.  Import  range:  Confidential. 

P 88-1125 

Importer.  Shin-Estu  Silicones  of 
America.  Inc. 

Chemical.  (G)  Fiber-reactive  red  dye. 

Use/Import  (S)  Vehicle  for  prints. 
Import  range:  600-1,000  kg/yr. 

P 88-1126 

Manufacturer.  Hercules  Corporation. 

Chemical.  (G)  Epoxy  resin. 

Use/Production.  (S)  Manufacture  of . 
carbon/epoxy  prepare.  Prod,  range: 
Confidential. 

F 88-1127 

Manufacturer.  Polymer  Industries 
Incorporated. 

Chemical.  (S)  Adipic  acid; 
polyethylene  terphthalene;  diethylene 
glycol;  tetrabutyl  titanate. 

Use /Production.  (S)  Reactive  polyol. 
Prod,  range:  909,090.9-1,363,636.4  kg/yr. 

P 88-1129 

Importer.  Hoechst  Celanse 
Corporation. 

Chemical.  (S)  Ethyl  l-(2,4- 
dichlorophenyl)-5-trichloromethyl-(lH)- 
l,2,4-triazole-3-carboxylate. 

Use/Import  Safening  agent  in 
herbicides.  Import  range:  Confidential. 

P 88-1130 

Importer.  Confidential. 
Chemical.  (G)  Urethane/acrylic  resin. 
Use/Import.  (G)  Open,  nondispersive 
use.  Import  range:  Confidential 

P 88-1131 

Importer.  Ciba-Geigy  Corp. 


Chemical.  (G)  Bisphenol  A  diglycidyl 
ether  resin,  reaction  products  with  an 
aliphatic  amine  and  an  accelerator. 

Use/Import.  (S)  Hardener  for  coatings. 
Import  range:  Confidential 

P 88-1132 

Importer.  ConfidentiaL 
Chemical.  (G)  Chlorinated  alkene. 
Use/Import  (S)  Chemical 
intermediate.  Import  range:  Confidential. 

P  88-1133 

Manufacturer.  Reichhold  Chemicals. 
Chemical.  (G)  Acrylic  polymer. 
Use/Production.  (S)  Can  coatings. 
Prod,  range:  Confidential. 

P 88-1135 

Importer.  Goldschmidt  Chemical 
Corporation. 

Chemical.  (G)  Substituted- 
alkylpolysiloxane. 

Use/Import  (G)  Open,  non- 
despersive.  Import  range:  1000-50,000 
kg/yr. 

P 88-1138 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkene-substituted 
aromatic  amine. 

Use/Production.  (S)  Monomer.  Prod, 
range:  1,500-5,000  kg/yr. 

P 88-1137 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic  polyester 
polyure  thane. 

Use/Production.  (G)  Auto  interior 
coating  component.  Prod,  range: 
Confidential. 

F 88-1138 

Manufacturer.  Confidential. 

Chemical.  (G)  Chloride  of  ethoxylated 
alcohol. 

Use/Production.  (G)  ConfidentiaL 
Prod,  range:  Confidential. 

F 88-1139 

Manufacturer.  Confidential. 

Chemical.  (G)  Chloroformate  of 
ethoxylated  alcohol. 

Use/Production.  (G)  ConfidentiaL 
Prod,  range:  Confidential. 

F8a-1140 

Importer.  Confidential. 

Chemical.  (G)  Fiber-reactive  purple 
dye. 

Use/Import  (S)  Reactive  dye  for 
textiles.  Import  range:  ConfidentiaL 

F 88-1141 

Manufacturer.  Confidential. 
Chemical.  (G)  Alkyl  aluminum 
catalyst. 


Use/Production.  (G)  Injective  molding 
system  catalyst.  Prod,  range: 
Confidential. 

P 88-1142 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyl  aluminum 
catalyst. 

Use/Production.  (G)  Injective  molding 
system  catalyst.  Prod,  range: 
Confidential. 

P 88-1143 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyl  alimiinum 
catalyst. 

Use/Production.  (G)  Injective  molding 
system  catalyst.  Prod,  range: 
ConfidentiaL 

P 88-1144 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyl  aluminum 
catalyst. 

Use/Production.  (G)  Injective  molding 
system  catalyst.  Prod,  range: 
Confidential. 

P 88-1145 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  Alkyl  aluminum 

catalyst. 
Use/Production.  (G)  Injective  molding 

system  catalyst.  Prod,  range: 

Confidential. 

P  88-1146 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyl  aluminum 
catalyst. 

Use/Production.  (G)  Injective  molding 
system  catalyst.  Prod,  range: 
-ConfidentiaL 

P 88-1147 

Manufacturer.  Macrochem 
Corporation. 

Chemical.  (G)  Alkenyl  trialkyl 
ammonium  salt. 

Use/Production.  (G)  Surfactant.  Prod, 
range:  Confidential. 

P 88-1148 

Manufacturer.  Macrochem 
Corporation. 

Chemical.  (G)  Alkyl  quaternary  salt  of 
an  alkylaminoethyl  acrylate. 

Use/Production.  (G)  Surfactant.  Prod, 
range:  ConfidentiaL 

P 88-1149 

Manufacturer.  Confidential. 

Chemical.  (G)  Carboxylated  acrylate 
bisphenol  A  epoxy  resiii. 

Use/Production.  (S)  Solder  mask  for 
pc  boards.  Prod,  range:  ConfidentiaL 

pa»-ii5o 

Importer.  ConfidentiaL 


Chemical.  (G)  Fiber-reactive  orange 
dye. 

Use/Import  (S)  Reactive  dye  for 
textiles.  Import  range:  Confidential. 

P 88-1151 

Importer.  ConfidentiaL 
Chemical.  (G)  Fiber-reactive  yellow 
dye. 

P 88-1152 

Importer.  Confidential. 
Chemical.  (G)  Fiber-reactive  red  dye. 
Use/Import  (S)  Reactive  dye  for 
textiles.  Import  range:  Confidential. 

P  88-1153 

Manufacturer.  ConfidentiaL 

Microorganism.  (G)  Bacillus 
alcalophilus,  self-cloned,  by  rDNA 
techniques  to  contain  multiple  gene 
copies  for  a  protease  enzyme  using 
plasmid  vectors  fit)m  Staphylococcus 
aureus. 

Use/Production.  (G)  This 
microorganism  will  be  used  for  the 
biosynthesis  of  an  enzyme:  Subtilisin 
protease.  Production  range: 
Confidential. 

Test  data.  Environmental  studies:  The 
number  of  vegetative  cells  of  the 
improved  production  strain  declined 
from  10*  to  10*  cells  per  ml  in  soil  and 
water  samples  over  27  days,  similar  to 
the  parent  strain.  The  improved 
production  strain  is  asporgenic.  Spore 
production  by  the  improved  production 
strain  was  below  the  detection  limit  of 
the  test  method  used.  Toxicity  studies: 
Mice  were  dosed  by  various  routes  and 
observed  for  21  days.  Both  the  parent 
strain  and  the  improved  production 
strain  showed  no  clinical  or  histological 
abnormalities. 

Exposure.  Workers  in  laboratory  and 
production  areas. 

Environmental  release/Disposal. 
Production  and  processing:  Live  cells 
used  for  biosynUiesis  are  contained  in 
sealed  fermentation  vessel  system.  At 
the  end  of  the  biosynthesis,  tfie  cells  are 
inactivated  using  a  validated  procedure 
and  separated  from  the  enzyme  product 
Disposal  of  cell  waste:  Landfill  and 
waste  water  treatment  facilities  on 
company  property. 

P  88-1154 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Cationic  azo  dyestuff. 

Use/Import  (S)  Dyestuff  for  acrylic 
Fibers.  Import  range:  iaOOO-20.000  kg/ 

yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  3780  mg-kg  species  (rat).  Eye 
irritation:  Moderate  species  (rabbit). 
Skin  irritation:  slight  species  (rabbit). 


Dated:  April  25, 1988. 
Steve  Newbuig-Riim, 

Acting  Chief,  Public  Data  Branch,  Information 

Management  Division,  Office  of  Toxic 

Substances. 

(FR  Doc.  88-9521  Filed  4-28-88;  &-45  am] 

■tLUNQ  COOC  <S«0-SO-M 


FEDERAL  RESERVE  SYSTEM 

Credit  Lyonnais,  Paris,  France; 
Appiication  To  Engage  in  Bullion, 
Foreign  Exchange  and  Futures 
Commission  Merchant  Activities 

Credit  Lyonnais,  Paris,  France 
("Applicant"),  has  applied,  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8)) 
("BHC  Act")  and  §  225.23(a)(3)  of  the 
Board's  Regulation  Y  (12  CFR 
225.23(a)(3))  to  retain  100  percent  of  the 
voting  shares  of  Alexanders  Rouse 
(USA)  Limited.  New  York,  New  York 
("ARUSA").  and  thereby  engage 
indirectly  in  the  activities  of  gold  and 
silver  bullion  trading,  providing  foreign 
exchange  advisory  and  transactional 
services,  and  acting  as  a  futures 
commission  merchant  Applicant  states 
that  ARUSA  conducts  these  activities 
principally  for  its  affiliate,  Alexanders 
Rouse  Limited,  London,  the  United 
Kingdom  ("ARUK"),  and  that  ARUSA 
functions  as  the  agent  of  ARUK  in  the 
United  States. 

In  the  bullion  trading  activities, 
according  to  Applicant  ARUSA  acts  as 
the  United  States  agent  for  its  affiliate 
ARUK  in  its  physical  gold  and  silver 
transactions.  As  an  agent,  ARUSA 
accepts  orders  from  United  States 
customers  on  behalf  of  ARUK.  Positions 
generated  by  ARUK  in  making  trades 
are  covered  by  it  with  forward  contracts 
with  other  bullion  dealers,  banks  and 
other  institutions  or  with  futures 
contracts  purchased  on  regulated 
exchanges.  The  covering  transactions 
may  be  effected  worldwide  with 
transactions  in  the  United  States  being 
effected  through  ARUSA 

Applicant  states  that  the  foreign 
exchange  services  provided  by  ARUSA 
conform  with  S  225.25(b)(17)  of  the 
Board's  Regulation  Y  (12  CFR 
225.25(b)(17))  in  that  ARUSA  does  not 
take  positions  for  its  own  account  (it 
acts  solely  for  ARUK),  it  observes  the 
standard  of  care  described  in 
§  225.25(b)(17)(ii)  of  the  Board's 
Regulation  Y  (12  CFR  22S.25(b)(17)(ii)) 
and  it  does  not  itself  execute  foreign 
exchange  transactions. 

Applicant  also  states  that  ARUSA's 
future  commission  merchant  activities 
conform  with  {  225.25(b)(18)  of  the 
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Board's  Regulation  Y  (12  CFR 
225.25(b)(lB))  in  that  it  acts  for 
nonaffiliated  persons  as  well  as  its 
affiliate  ARUK  in  executing  and  clearing 
futures  contracts  of  the  type  described 
in  this  subdivision. 

The  Board  has  previously  determined 
that  buying  and  selling  gold  and  silver 
bullion  are  activities  closely  related  to 
banking.  Standard  and  Chartered 
Banking  Group  Ltd.,  38  Federal  Register 
27552  (1973).  The  Board  has  also 
previously  found  foreign  exchange 
services  and  futures  commission 
merchant  activities  to  be  generally 
permissible  for  bank  holding  companies. 
12  CFR  22S.25(b)  (17)  and  (18). 
respectively. 

The  appUcation  differs  from  the 
Board's  regulations  and  prior  orders  in 
several  reelects.  ARUSA  trades  in  gold 
and  silver  btdlion  for  United  States 
customers  on  behalf  of  ARUK. 
Moreover,  the  Board  has  not  previously 
approved  the  proposed  combination  of 
activities  in  the  same  subsidiary. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may  engage  in  any  activity  which  the 
Board  has  determined  to  be  "so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  a  proper 
incident  thn^to."  A  particular  activity 
may  be  found  to  meet  the  "closely 
related  to  banking"  test  ijf  it  is 
demonstrated  that  banks  have  generally 
provided  the  proposed  activity;  that 
banks  generally  provide  services  that 
are  operationally  or  functionally  so 
similar  to  the  proposed  activity  so  as  to 
equip  them  particularly  well  to  provide 
the  proposed  activity;  or  that  banks 
generally  provide  services  that  are  so 
integrally  related  to  the  proposed 
activity  as  to  require  their  provision  in  a 
specialized  form.  National  Courier  Aas'n 
V.  Board  of  Governors.  516  F.2d  1229. 
1237  (D.C.  Cir.  1975).  In  addition,  the 
Board  may  consider  any  other  basis  that 
may  demonstrate  that  die  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y,  49  FR  806  (1984). 

Apphcant  believes  diat  ARUSA's 
bullion  activities  are  closely  related  to 
banking  under  previous  Board  decisions 
or  are  permissible  as  servicing  activities 
under  {  225.22(a)(1)  of  the  Board's 
Regulation  Y  (12  CFR  225.22(a)(1)). 
ARUSA's  foreign  exchange  services  and 
futures  commission  merchant  activities 
are.  in  Applicant's  view,  closely  related 
to  banking  because  of  the  similarity  of 
these  activities  to  activities  previously 
determined  by  the  Board  to  be  closely 
related  to  banking.  12  CFR  225.25(b)  (17) 
and  (18).  Applicant  contends  that  the 
requirement  contained  in  S  225.25(b)  (17) 


and  (18)  (12  CFR  22S.2S(b)  (17)  and  {18)) 
for  conducting  its  activities  through  a 
separately  incorporated  subsidiary  does 
not  require  that  the  activity  must  be 
isolated  in  a  corporation  that  engages  in 
no  other  activity  but  rather  only  that  the 
corporation  in  which  those  activities  are 
conducted  be  separate  from  the  bank 
holding  company.  Finally,  Applicant 
believes  that  futures  commission 
merchant  activities  may  be  conducted 
for  afniiated  persons  because  audi 
activities  would  be  otherwise 
permissible  as  servicing  activities.  12 
CFR  225.22(aXl). 

In  determining  whether  Applicant's 
proposed  activity  meets  the  second,  or 
proper  incident  to  banking  test  of 
section  4(c)(8).  die  Board  must  consider 
whether  tiie  performance  of  the  activity 
by  an  affiliate  of  a  holding  company 
"can  resonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices." 

Applicant  believes  that  providing  its 
services  will  increase  competition  by 
permitting  it  to  compete  in  United  States 
markets  and  will  not  result  in  adverse 
effects  in  light  of  its  similarity  to  the 
activities  of  foreign  exchange  services 
and  futures  commission  merchant 
previously  incorporated  in  Regulation  Y 
as  permissible  nonbanking  activities.  12 
CFR  225.25(b)  (17)  and  (18).  respectively. 
Applicant  further  states  that  there  are 
numerous  participants  in  the  futures 
commission  merchant  and  foreign 
exchange  services  market.  Finally, 
Applicant  states  that  there  is  no  risk  of 
unsound  banking  practices  because 
virtually  all  of  ARUSA's  transactions 
are  entered  into  for  the  account  of 
ARUK  and  not  for  the  United  States 
braacfaet  or  agencies  of  Applicant. 

Any  views  or  requests  for  hearing 
should  be  subBUtted  in  writing  and 
received  l^  WiUiam  W.  Wiles. 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington. 
DC  205S1.  not  later  than  May  31. 1988. 
Any  request  for  a  hearing  must  as 
required  by  §  262.3(e)  of  the  Board's 
Rules  of  Procedure  (12  CFR  262.3(e)).  be 
accompanied  by  a  statement  in  lieu  of  a 
hearing,  identifying  specifically  any 
questions  of  fact  that  are  hi  dispute, 
summariang  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 

This  «ppUcation  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federd  Reserve  Bank  of  New  Yoric. 


Board  of  Govemots  of  die  Federal  Reserve 
System,  April  2S,  198& 
lames  McAfM, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  8&-e509  Filed  4-28-68;  8:45  am] 

BUJJNQ  CPOC  SaiO-OI-M 


Liberty  NaHorari  Bancorp,  Inc^ 
Application  To  Engage  de  Movo  In 
Permlasible  Nonlianking  ActhdUes 

The  company  listed  in  this  notice  has 
filed  an  application  under  }  225.23(a)(1) 
of  die  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  die  Board's  approval 
wider  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  $  225.25  of 
Regidation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  questioB  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  dun  May  za  198& 

A  Fadanl  Baaerve  Baak  of  SL  Louis 
(Randall  C.  Sumaer,  Vice  President)  411 
Locust  Street,  St  Louis,  Missouri  63160: 

1.  Liberty  National  Bancorp,  Inc., 
Louisville,  Kentucky;  to  engage  de  novo 
through  its  subsidiary.  Liberty  Financial 
Services,  Inc.,  LonisviUe.  Kentucky,  in 


making,  acquiring,  or  servicing  loans 
and  other  extensions  of  credit  for 
Company's  account  and  for  the  account 
of  others  pursuant  to  S  225.25(b)(1);  and 
operating  an  industrial  loan  company 
under  Tennessee  State  Law  pursuant  to 
§  225.25(b](2]  of  die  Board's  Regulation 
Y.  These  activities  will  be  performed  in 
the  State  of  Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  25. 1988. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  68-9510  Filed  4-28-68;  6:45  am] 

WLUNQ  CODE  (210-01-41 


Montdalr  Bancorp,  Inc.  at  aL; 
Fornurtiona  of;  Acqulaitiona  by;  and 
Mergara  of  Bank  Hokling  Conipaniaa 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  die  Board's  Regulation  Y  (l2 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  May  20, 
1988. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rudedge,  Vice  President)  33 
Liberty  Street  New  York,  New  York 
10045: 

'  1.  Montclair  Bancorp,  Inc.,  Montclair. 
New  Jersey:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Montclair  Savings 
Bank,  Montclair,  New  Jersey. 

B.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street. 
Philadelphia,  Pennsylvania  19105: 

1.  First  Eastern  Corporation,  Wilkes- 
Barre.  Pennsylvania;  to  acquire  100 
percent  of  the  voting  shares  of  Peoples 


First  National  Bank  and  Trust  Company, 
Hazleton,  Pennsylvania. 

C.  Federal  Reserve  Bank  of  Dallas  (W. 

ArdiurTribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  McCamey  Financial  Corporation, 
McCamey,  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
McCamey  Bancshares,  Inc.,  McCamey, 
Texas,  and  thereby  indirecdy  acquire 
Securify  State  Bank,  McCamey,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 

System,  April  25, 1988. 

James  McAfee, 

Associate  Secretary  of  the  Board 

[FR  Doc.  86-9511  Filed  4-28-^8: 8:45  am] 

BILLING  CODE  niO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forma  Submitted  to  tlM  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  April  22, 1968. 

Health  Care  Financing  Administration 

(Call  Reports  Clearance  Officer  on 
301-594-1238  for  copies  of  package) 

1.  Request  for  Certification  as  a 
Hospital  Provider  of  Extended  Care 
Services  in  the  Medicare/Medicaid 
Programs — NEW — Medicare  hospitals 
wUl  use  the  form  to  initiate  the  process 
of  requesting  approval  to  provide  swing 
bed  services.  Respondents:  Individuals 
or  households.  State  or  local 
governments.  Federal  agencies  or 
employees.  Small  businesses  or 
organizations.  Number  of  Respondents: 
1,500;  Frequency  of  Response:  One-time; 
Estimated  Annual  Burden:  388  hours. 

2.  Home  Health  Agency  Survey  Report 
Form  (Test)— NEW— This  is  a  pilot  test 
of  a  revised  process  and  test  forms  for 
surveying  Home  Health  Agencies  for 
Medicare  participation.  Respondents: 
Individuals  or  households.  State  or  local 
governments.  Number  of  Respondents:  7; 
Frequency  of  Response:  One-time; 
Estimated  Armual  Burden:  116  hours. 

OMB  Desk  Officer  Alhson  Herron. 


Office  of  Human  Development  Services 

(Call  Reports  Clearance  Officer  on 
202-472-4415  for  copies  of  package] 

1.  State  Plan  for  Tide  IV-^  of  the 
Social  Security  Act— 0980-0141— "Foster 
Care  Adoption  Assistance,  State  Plan" 
is  required,  by  section  471  of  the  Social 
Security  Act,  from  any  State  wishing  to 
claim  FFP  under  Tide  IV-E  for  Foster 
Care  and  Adoption  Assistance.  State 
may  use  a  preprined  format  or  may 
develop  its  own  format  provided  it 
meets  the  requirements  of  the  Act  and 
includes  all  applicable  statutory, 
regulatory /policy  references  and 
citations  for  each  State  plan 
requirement.  Respondents:  State  or  local 
governments,  Federal  agencies  or 
employees. 

Number  of  Respondents:  51; 
Frequency  of  Response:  1; 

Estimated  Annual  Burden:  765  hours. 

OMB  Desk  Officer.  Shannah  Koss- 
McCallum. 

Public  Healdi  Services 

(Call  Reports  Clearance  Officer  on 
202-245-2100  for  copies  of  package) 

Centers  for  Disease  Control 

1.  Employee  Vital  Status  Letter— 0920- 
0035— The  Vital  Statiis  letter  is  sent  to 
members  of  retrospective  studies  to 
determine  if  an  employee  who  was 
exposed  to  a  toxic  substance  in  the 
workplace  that  is  suspected  of  causing 
long  term  adverse  health  effects  is 
deceased  or  alive.  This  letter  is  used  as 
a  last  resort  after  all  other  methods 
have  been  exhaused.  Respondents: 
Individuals  or  households.  Number  of 
Respondents:  200;  Frequency  of 
Response:  Occasionally;  Estimated 
Annual  Burden:  33  hours. 

Office  of  Assistant  Secretary  for  Health 

1.  Grant  Application  for  Minority 
AIDS  Education/Prevention  Projects — 
NEW — Information  requested  from 
appUcants  is  needed  for  the  review 
process  to  select  awardees.  The  affected 
public  would  be  organizations  within 
communities  wishing  to  apply  for  one  of 
these  grants.  Respondents:  Non-profit 
institutions.  Number  of  Respondents: 
150;  Frequency  of  Response: 
Occasionally;  Estimated  Annual  Burden: 
2,400  hours. 

Food  and  Drug  Administration 

1.  National  Environmental  Policy  Act 
Policies  and  Procedures— 0910-0190— 
The  National  Environmental  Policy  Act 
requires  each  Federal  Agency  to 
consider  the  environmental  effects  of  its 
actions.  Firms  wishing  to  market  new 
products  regulated  by  FDA  must  submit 
applications  requesting  approval. 
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Certain  applications  must  contain 
environmental  information  for 
determining  whether  the  proposed 
action  will  have  a  significant 
environmental  impact  Respondents:  N/ 
A:  Frequency  of  Response: 
Occasionally;  Estimated  Annual  Burden: 
1  hour. 

Health  Resources  Services 
Administration 

1.  Application  for  National  Health 
Service  Corps  and  Indian  Health  Service 
Loan  Repayment  Programs— NEW— TTie 
information  collection  will  be  used  by 
PHS  to  determine  an  applicant's 
eligibility  for  participation  in  the  Loan 
Repayment  Programs.  Respondents. 
Individuals  or  households.  Businesses  or 
other  for-profit.  Number  of  Respondents: 
2.480;  Frequency  of  Response:  1; 
Estimated 

Annual  Burden:  4,080  hours. 

OMBDesk  Officer  Shannah  Koss- 
McCallum. 

As  mentioned  above,  copies  of  the 
information  collection  clearance 
packages  can  be  obtained  by  calling  the 
Reports  Clearance  Officer,  on  one  of  the 
following  numbers: 
PHS:  202-245-2100 
HCFA:  301-594-1238 
OHDS:  202-472-4415 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
OfHcer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3208,  Washingtoa 
DC  20503. 

ATTN:  (name  of  OMB  Desk  Officer) 

Date:  April  25, 198&. 
lames  F.  Trickett, 

Deputy  Assistant  Secretary,  Administrative 
and  Management  Services. 
[FR  Doc.  88-9525  Filed  4-28-88: 8:45  am] 

MUMQ  COOC  41SO-04-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

IDocket  Na  N-M-1796;  FR-2506] 

Income  Eligibility  for  Assisted 
Housing;  implementation  of 
Percentage  Umits  on  Lower  Income 
Families 

agency:  Office  of  the  Secretary.  HUD. 
ACnoN:  Proposed  notice. 

summary:  Elsewhere  in  this  issue  of  the 
Federal  Register,  a  Proposed  Rule  has 
been  published  which  would  implement 
Section  103  of  the  Housing  and 
Community  Development  Act  of  1987. 


Section  103  deals  with  the  limitations  on 
the  admission  of  Lower  Income 
Families,  other  than  Very  Low-Income 
Families,  to  dwelling  units  which  have 
become  available  under  public  housing 
aimual  contribution  contracts  and 
Section  8  housing  assistance  payments 
contracts  since  October  1, 1981.  This 
Notice  provides,  by  program,  the 
different  percentage  limitations  that 
HUD  proposes  to  use  in  approving 
exceptions  to  permit  the  admission  of 
Lower  Income  FamiUeSr  other  than  Very 
Low-Income  Families,  to  post-October  1, 
1981  units. 

DATE:  Comments  due  May  31. 1988. 
AOOIIESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
Notice  to  the  Rules  Docket  Clerk,  Office 
of  General  Counsel.  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410.  Communications 
should  refer  to  the  above  docket  number 
and  title.  A  copy  of  each  communication 
submitted  will  be  available  for  public 
inspection  during  regular  business  hours 
at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT. 

For  Section  8  Programs  administered 
under  24  CFR  Parts  880,  881.  and  883- 
886: 

James ).  Tahash,  Director,  Program 
Planning  Division.  Office  of  Multifamily 
Management,  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street  SW.,  Washington.  DC  20410, 
telephone  (202)  755-5654. 
For  Section  8  Programs  administered 
under  24  CFR  Part  882  (Existing  Housing 
and  Moderate  Rehabilitation): 

Madeline  Hastings,  Director,  Existing 
Housing  Division,  Office  of  Elderly  and 
Assisted  Housing,  telephone  (202)  755- 
6887,  at  the  above  address. 
For  Public  Housing  Programs 
administered  under  24  CFR  Part  913: 

Edward  Whipple.  Chief,  Rental  and 
Occupancy  Branch,  Office  of  Public  and 
Indian  Housing,  telephone  (202)  426- 
0744,  at  the  above  address.  (These  are 
not  toll-free  telephone  numbers.) 
SUPPLEMENTARY  INFORMATION:  The 

Housing  and  Commimity  Development 
Amendinents  of  1981  ("1981 
Amendments")  contained  in  Title  IB, 
Subtitle  A,  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L  97- 
35)  amended  the  United  States  Housing 
Act  of  1937  ("1937  Act")  to  establish 
national  percentage  limitations  on  the 
number  of  families  participating  in 
housing  assistance  programs  whose 
annual  incomes  are  between  the  very 
low  and  lower  income  limits  to:  (1)  Not 
more  than  10%  of  admissions  to  units 
that  were  available  for  occupancy 


before  October  1, 1961  and  are  leased 
thereafter  [raised  to  25%  by  section  213 
of  the  Housing  and  Urban-Rural 
Recovery  Act  of  1983  (Pub.  L  98-181. 
approved  November  30, 1983)]  and  (2) 
not  more  than  5%  of  admissions  to  units 
that  first  become  available  after  October 
1, 1981.  Section  103  of  the  Housing  and 
Community  Development  Act  of  1987 
("1987  Act")  (Pub.  L 100-242,  approved 
February  5, 1988)  has  further  amended 
the  1937  Act  to  require  that  HUD  not 
totally  prohibit  admission  of  families  in 
the  lower  income,  but  not  very  low 
income,  category.  The  1987  Act  also 
requires  HUD  to  establish  national 
percentage  limitations  on  admissions  of 
families  in  that  income  category  for 
separate  housing  programs  so  that, 
when  aggregated,  the  percentages  will 
be  no  more  than  5  percent  of  admissions 
to  dwelling  units  which  become 
available  for  leasing  under  public 
housing  annual  contributions  contracts 
and  section  8  housing  assistance 
payments  contracts  under  the  1937  Act 
on  or  after  the  effective  date  of  the  1981 
Amendments  (October  1, 1981). 

This  Notice  is  being  proposed  in 
conjunction  with  a  Proposed  Rule  which 
is  being  published  in  today's  Federal 
Register  and  which  proposes  to  permit 
the  establishment  of  apportionments  by 
Federal  Register  Notice,  and  to  provide 
the  mechanism  for  redistribution  of 
these  apportionments  from  time  to  time 
by  Federal  Register  Notice  as  HUD 
determines  redistribution  to  be 
necessary. 

The  Proposed  Rule  does  not  change 
the  requirement  of  the  current  regulation 
that  no  Lower  Income  Family  that  is  not 
a  Very  Low-Income  Family,  be  admitted 
to  a  unit  which  became  available  for 
occupancy  on  or  after  October  1, 1981, 
without  authorization  by  HUD.  The 
percentage  limits  proposed  by  this 
Notice  are  solely  for  the  purpose  of  the 
administration  of  the  statutory 
limitation  by  HUD  and  do  not  constitute 
a  preauthorization  of  exception 
admissions  to  PHAs  or  owners,  nor  do 
they  establish  a  limit  applicable  to  any 
particular  PHA  or  project.  A  Final 
Notice  will  be  issued  after  consideration 
of  the  comments  received  on  this 
Proposed  Notice  and  the  Proposed  Rule, 
but  not  before  the  proposed  rule  is  made 
final.  (Future  Notices  v\rill  be  issued  first 
as  Proposed  Notices,  with  a  30-day 
conunent  period.) 

This  Notice  proposes  to  establish  the 
following  national  percentage 
limitations  for  HUD's  use  in  approving 
exceptions: 


Proflfwn 


Public  Housing  Program 

Pan  S80  (Section  8  Housing  AssMance 
Payntents  Program  for  New  Constiuc- 
tion) 

Part  881  (Section  8  Housing  Assistance 
Payments  Program  for  Substantial  R«- 
hatiilitation) 

Part  882  (Section  8  Housing  Assistance 
Program— Existing  Housing)  (CertHi- 
cates  Only) 

Part  882  (Section  8  Housing  Assistance 
Progran>— Moderate  Rehabilitation) 

Part  883  (Section  8  Housing  Assistance 
Payments  Prograrr*— State  Housing 
Agerxaes) 

Part  884  (Section  8  Housing  Assistancs 
Payment  Program,  New  Construction 
Set-Aside  tar  Section  515  Rural  Rental 
Housing  Projects) 

Part  885  (Loans  for  Housing  for  the  El- 
derly or  Handicapped) 

Part  886,  Subpart  A  (Section  8  Housing 
Assistance  Paynwnts  Prograrrt — Spe- 
ciai  Allocations  (Loan  Management 
Set-Aside)) 

Part  886.  Subpart  B  or  C  (Section  8 
Housirtg  Assistance  Payments  Program 
—Special  AUocatiora  (Disposition  of 
HUDOwned  Proiects)) 


Percant- 
•9» 


6.0 


6.0 

1.0 

6.0 

6.0 

6.0 
6.0 

6.0 

6.0 


The  small  percentage  allotted  to 
Section  8  Existing  Housing  is  expected 
to  offset  the  larger  percentages  allotted 
to  the  oth^r  listed  programs  because  of 
the  ntmiber  of  admissions  expected 
under  each  program.  Also,  the  small 
percentage  allocation  for  Section  8 
Existing  Housing  would  permit  HUD  to 
continue  to  target  the  program  to  the 
neediest  families  while  allowing  some 
flexibility  for  approving  PHA  requests 
for  exceptions.  The  following  cases  are 
illustrative  of  those  where  HUD  may 
decide  to  permit  the  issuance  of  a 
Section  8  Certificate  to  a  lower  income 
but  not  very  low  income  family: 

(1)  A  family  that  resides  in  a  public 
housing  unit  which  is  being  disposed  of 
or  demolished. 

(2)  A  family  that  lives  in  a  Section  8 
new  construction  or  substantial 
rehabilitation  project  where  the  owner 
exercises  the  right  to  "opt  out"  of  the 
Section  8  program. 

(3)  A  family  with  a  disabled  member 
and  high  medical  expenses  where  the 
family  can  only  locate  a  unit  with  the 
accessibility  features  it  needs  if  it  rents 
on  the  private  market. 

(4)  A  family  that  has  been  admitted  to 
the  Section  6  Existing  program  through 
PHA  error  and  no  fault  of  the  family  and 
where  termination  of  assistance  would 
cause  imdue  hardship. 

While  reasons  for  gremting  exceptions 
in  Section  8  Existing  would  be  primarily 
to  help  the  particular  families  involved, 
exceptions  in  the  other  assisted  housing 
programs,  like  pubhc  housing  and 
Section  8  New  Construction,  would  help 
address  project  needs  as  well  The 


larger  percentage  allocations,  six 
percent  versus  one  percent,  would  allow 
HUD  to  grant  exceptions  where, 
experience  shows,  PHAs  and  owners 
need  them  most.  For  example, 
exceptions  could  be  given  to: 

(1)  Allow  projects  to  achieve  and 
maintain  full  occupancy. 

(2)  Attain  occupancy  by  families  with 
a  broad  range  of  incomes. 

(3)  Support  homeownership  programs. 

(4)  Allow  Lower  Income  Families,  that 
are  not  very  low-income,  to  remain  in 
buildings  that  are  acquired  for  a  HUD- 
assisted  housing  program. 

Other  Matters 

A  finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  the  General  Counsel,  Department  of 
Housing  and  Urban  Development.  Room 
10276.  451  Seventh  Street,  SW., 
Washington,  DC  20410. 

Dated:  April  5, 1988. 
Samuel  R.  Pierce.  \t^ 

Secretary. 

(FR  Doc.  88-9549  Filed  4-28-88;  8:45  am] 

HLUNG  CODE  4210-32-M 


DEPARTMENT  OF  THE  INTERIOR 
Alaska  Land  Use  Council:  Meeting 

As  required  by  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANn.CA).  Pub.  L.  96-487,  dated 
December  2, 1980,  section  1201, 
Paragraph  (h),  the  Alaska  Land  Use 
Council  will  meet  at  9:00  a.m.,  Tuesday, 
May  24, 1988,  at  the  Clarion  Hotel, 
Denali  Room,  4800  Spenard  Road, 
Anchorage,  Alaska. 

The  tentative  agenda  for  the  Council 
will  include  consideration  of: 
— ^The  Alaska  Land  Use  Cotmcil's  1987 

annual  report. 
— Recommendations  for  the  Council's 

1988-1989  Work  Program. 
— Recommendations  for  the  proposed 

Lake  Clark  National  Park  and 

Preserve  Land  Protection  Plan. 
— Recommendations  for  Cooperative 

Planning  Zones-Annual  Review. 
— Council's  work  group  report  on  the 

"Economic  Effects  of  ANILCA 

Implementation". 
— Briefing  on  the  Denali  National  Park 

and  Preserve  Land  Exchange  proposal 


between  the  National  Park  Service 
and  State  of  Alaska. 
— Other  items  as  may  be  appropriately 
considered  by  the  Council. 

Any  individual  desiring  to  appear 
before  the  Council  to  address  any  of  the 
above  matters  or  other  matters  of 
general  concern  to  the  Council  should 
contact  either  Cochairman's  office 
before  the  close  of  business  Tuesday, 
May  la  198a 

The  public  is  invited  to  attend. 

For  further  information  contact: 
Alaska  Land  Use  Coimcil,  Office  of  the 

Federal  Cochairman,  1689  C  Street. 

Suite  100,  Anchorage,  Alaska  99501, 

(907)  272-3422,  (FTS)  271-5485. 
Alaska  Land  Use  Coimcil,  Office  of  the 

State,  Cochairman  Designee,  P.O.  Box 

AW,  Juneau,  Alaska  99811,  (907)  465- 

3562, 
or 
2600  Denali  Street,  Suite  700,  Anchorage, 

Alaska  99503,  (907)  274-3528. 
Susan  Recce, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parka, 
April  25. 1988. 

[FR  Doc.  88-9531  Filed  4-28-«8: 8:45  am] 

BILLJNO  COOE  4310-10-M 


Fish  and  Wildlife  Service 

Comprehensive  Conservation  Plan, 
Environmental  Impact  Statement, 
Wilderness  Review,  and  Wild  River 
Plan  for  the  Yukon  Delta  National 
Wlktlife  Refuge,  AK 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  record  of  decision. 

summary:  The  U.S.  Fish  and  WildUfe 
Service  (the  Service)  has  issued  a 
Record  of  Decision  (Decision)  on  the 
Comprehensive  Conservation  Plan, 
Environmental  Impact  Statement, 
Wilderness  Review,  and  Wild  River 
Plan  (Plan)  for  the  Yukon  Delta  National 
Wildlife  Refuge,  Alaska,  pursuant  to 
sections  304(g)(1),  605, 1008,  and  1317  of 
the  Alaska  National  Interest  Lands 
Conservation  Act  of  1980  (Alaska  Lands 
Act);  section  3(d)  of  The  Wilderness  Act 
of  1964;  and  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969. 

DATES:  This  Decision  on  the  Plan  will  be 
implemented  immediately  with  specific 
management  plans  undergoing 
development  and  regulations  proposed 
for  promulgation. 

FOR  FURTHER  INFORMATION  CONTACT 
William  Knauer,  Refuges  and  Wildlife, 
U.S.  Fish  and  Wildlife  Service,  1011  E. 
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Tudor  Road,  Anchorage,  Alaska  99503; 
telephone  (907)  786-3399. 

Copies  of  the  Decision  will^  sent  to 
all  persons  and  organizatibihs  on  the 
mailing  list.  Others  wishing  to  receive  a 
copy  of  the  Decision  may  obtain  one  by 
contacting  Mr.  Knauer. 

SUPPLCMENTARY  INFORMATION:  The 

Service  has  selected  Alternative  B,  with 
several  changes,  for  implementation.  As 
described  in  the  Plan.  Alternative  B  is 
the  alternative  preferred  by  the  Service. 
The  Service  is  not  recommending  any 
additions  on  the  Refuge  to  the  National 
Wilderness  Preservation  System. 

Alternative  B  provides  a  high  degree 
of  resource  protection  and  a  good 
opportunity  for  achieving  the  purposes 
set  forth  in  the  Alaska  Lands  Act, 
including  conservation  of  fish  and 
wildlife  populations  emd  habitats. 

Date:  April  22. 1988. 
Walter  O.  Stieglitz, 
Regional  Director. 

(FR  Doc  88-9491  Filed  4-2&-88;  8:45  am] 
MUJNO  CODE  431A-56-M 


Endangered  Spedes  Convention; 
ProliMtkMi  on  Importation  of  Burundi 
Ivory 

aoency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Notice. 


y:  Elective  immediately,  the 
United  States  bans  the  importation  of 
ivory  &om  Burundi  that  was  not 
registered  with  the  CITES  Secretariat  by 
December  1. 1986.  All  ivory  importations 
from  any  country  that  allows  this 
Burundi  ivory,  whether  in  a  raw  or 
worked  form,  to  be  imported  into  or 
pass  through  that  country  will  be 
prohibited. 
SUPPUEMCNTARY  INFORMATION:  At  the 

fifth  meeting  of  the  Conference  of  the 
Parties  to  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES)  in  1985.  The  Secretariat  was 
given  the  authority  to  form  an  Ivory 
Control  Unit  and  to  establish  the  Ivory 
Quota  Control  Procedures  which  control 
legal  trade  in  African  elephant  ivory 
between  Parties  (and  certain  non-Parties 
adhering  to  these  Procedures)  and  which 
also  allowed  a  one-time  trade  of  ivory 
stockpiled  in  non-producer  countries 
only  if  it  was  registered  with  the  CITES 
Secretariat  by  December  1. 1986.  The 
Second  Republic  of  Burundi,  a  non-party 
and  non-elephant  producing  country, 
registered  89,464  Kg  of  raw  ivory  (18,148 
tusks)  with  the  Secretariat  by  this 
deadline.  Although  ivory  trade  experts 
believed  that  much  of  this  ivory  was 


illegally  obtained,  the  Secretariat 
decided  that  stockpiles  such  as  those  in 
Burundi  needed  to  be  brought  under 
control  of  the  Ivory  Quota  Control 
Procedures,  so  that  the  new  quota 
system  for  ivory  exports  could  operate 
efficiently  and  effectively.  The  entire 
stockpile  was  thus  allowed  into 
international  trade,  and  most  of  it  was 
later  imported  legally  into  Hong  Kong. 
The  United  States  has  allowed  the 
importation  of  ivory  derived  from  the 
Burundi  stocks  from  countries  that  are 
party  to  CITES. 

An  informal  report  from  the  CITES 
Secretariat  and  information  from 
independent  sources  now  confirm  that 
an  additional  100  ±  metric  tons  of 
elephant  ivory  that  have  not  been 
registered  imder  the  CITES  system  have 
been  discovered  in  Burundi.  According 
to  the  report,  the  government  of  Burundi 
has  stated  that  16,437  tusks  (87,562.5  Kg) 
were  imported  prior  to  the  import  ban 
instituted  by  the  government  of  the 
Third  Republic  on  November  5, 1987, 
and  are  now  being  held  by  three  private 
dealers.  In  addition,  the  Bunmdi 
Customs  Service  has  seized  21,608  Kg  of 
ivory  that  was  imported  after  the  ban, 
although  their  irregularity  has  not  been 
established  and  the  status  of  these 
stocks  is  still  in  question.  Since  no  ivory- 
producing  country  has  authorized  the 
export  of  this  ivory  to  Burundi,  and  it 
has  not  been  registered  under  the  CITES 
system,  the  United  States  beheves  this 
Burundi  ivory  was  obtained  illegally. 

The  United  States  is  encouraged  by 
the  actions  of  Burundi  in  imposing  an 
import  ban  on  elephant  ivory  and  in 
attempting  to  enforce  this  ban. 
Unfortunately,  Burundi  can  take  no  legal 
action  against  the  ivory  imported  into 
Burundi  prior  to  the  November  5  ban.  a 
quantity  of  illegal  ivory  neariy  equal  to 
that  which  was  registered  under  CITES 
prior  to  December  1. 1986.  While 
Burundi  does  not  want  to  be  entrepot  for 
iUegal  ivory,  the  government  is 
reportedly  powerless  to  prohibit  export 
of  these  new  stocks. 

Therefore,  the  United  States 
encourages  all  countries  to  join  in 
prohibiting  the  importation  of  this  illegal 
ivory.  Furthermore,  the  United  States 
will  take  extraordinary  measures  to 
determine  the  trading  route  of  this  ivory 
to  prevent  its  importation  into  this 
country.  We  will  invoke  the  emergency 
regulation  provision  of  the  U.S. 
Endangered  Species  Act  (16  U.S.C.  1533 
(b)(7))  to  ban  all  ivory  importations  from 
any  country  that  allows  this  Burundi 
ivory,  wheUier  in  a  raw  or  woriced  form, 
to  be  imported  into  or  pass  through  that 
country. 


.  date:  This  action  is  effective  April  29, 
1988.  T^ere  is  not  expiration  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Claric  R.  Bavin.  Division  of  Law 
Enforcement,  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  28006.  Washington.  DC 
20038-8006,  Telephone:  202-343-0242. 

Dated:  April  26, 198& 
Frank  Dunkla, 
Director. 
Pll  Doc.  88-4573  Filed  4-28-88:  8:45  am] 

HLLNM  COW  4310-W-M 


Intent  To  Prepare  an  Environmental 
Impact  Statement  or  Environmental 
Asseesment;  Fish  Hatchery;  Nisqually 
Indian  Reservation,  Pierce  County,  WA 

aoency:  Fish  and  Wildlife  Service 
(Service),  Interior. 

action:  Notice. 

summary:  This  notice  advises  the  public 
that  the  Service  intends  to  gather 
information  necessary  for  the 
preparation  of  an  Environmental  Impact 
Statement  (EIS)  or  an  Environmental 
Assessment  (EA)  for  the  construction  of 
a  salmon  hatchery  in  Pierce  County, 
Washington. 

The  proposed  project  is  needed  to 
rebuild  anadromous  fish  runs  in  the 
Nisqually  River  Basin.  Rebuilding  of 
anadromous  fish  runs  in  the  basin  is 
essential  to  meet  the  demands  of  the 
treaty  and  non-treaty  commercial  and 
sport  fisheries,  while  ensuring 
continuing  viability  of  the  resource. 

This  notice  is  being  furnished  as 
required  by  the  National  Environmental 
PoUcy  Act  (NEPA)  Regulations 
(S  1501.7),  to  obtain  suggestions  and 
information  from  other  agencies  and  the 
public  on  the  scope  of  issues  to  be 
addressed  in  the  EIS  or  EA.  Comments 
and  participation  in  this  scoping  process 
are  solicited.  Interested  persons  are 
encouraged  to  attend  a  public  meeting  to 
identify  and  discuss  major  issues  and 
alternatives. 

DATES:  A  public  meeting  regarding  this 
proposal  and  preparation  of  the  EIS  or 
EA  will  be  held  at  the  Main  Conference 
Room.  Northwest  Indian  Fisheries  z' 
Commission  on  June  2. 1988.  at  1:00  p.m. 
at  the  Nisqually  Indian  Tribal  Center  on 
June  2. 1988.  at  7:00  p.m. 


;  Northwest  Indian  Fisheries 
Commission,  6730  Martin  Way  East 
Olympia,  Washington  98506;  Nisqually 
Tribal  Center.  4820  She-Nah-Num  Dr.. 
SE.,  Olympia,  Washington  96503.  and 
U.S.  Fish  and  WUdlife  Service.  Assistant 
Regional  Director— Fisheries,  500  NE. 
Multnomah  Street,  Suite  1692,  Portland, 
Oregon  97232.  Written  comments  should 


be  addressed  to  Mr.  David  Troutt  at  the 
Nisqually  Tribal  Center  and  should  be 
received  by  May  31, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ed  Fomer  at  the  Service's  Regional 
Office  regarding  the  construction  of  the 
proposed  fish  hatchery;  and  Mr.  David 
Troutt  of  the  Nisqually  tribal  Center 
regarding  the  public  meeting.  Mr. 
Fomer's  telephone  number  is  (503)  230- 
5972.  If  specific  directions  to  the 
Nisqually  Tribal  Center  are  needed.  Mr. 
Troutt  should  be  contacted  at  the  above 
address  or  206-450-5221. 
SUPPLEMENTARY  INFORMATION:  In 
response  to  a  strong  need  for  restoration 
of  anadromous  fish  runs  in  the  Nisqually 
River  and  Puget  Sound,  the  U.S.  Fish 
and  Wildlife  Service  proposes  to 
construct  a  salmon  hatchery  at  a  site  six 
miles  above  the  mouth  of  the  Nisqually 
River  at  the  confluence  with  Clear 
Creek.  Annual  production  goals  of  the 
facility  are  to  include  6.8  million  fall 
Chinook,  0.63  million  coho,  and  3.4 
million  chum  salmon  smolts.  Adult 
survival  for  all  three  species  is  projected 
to  be  a  total  of  about  200,000  fish.  The 
proposed  site  (S22.  T18N.  RlE. 
Willamette  Meridian)  is  located  in 
Pierce  County.  Washington,  on  land 
controlled  by  the  U.S.  Army.  Fort  Lewis 
Military  Reservation  but  within  the 
boundaries  of  the  Nisqually  Indian 
Reservation. 

Funding  has  been  appropriated  by 
Congress  for  "construction  of  the 
Nisqually  Fish  Hatchery  at  Clear 
Creek."  The  site  will  be  seciu^d  under 
terms  of  a  long  term  lease.  The 
operation  and  maintenance  of  the 
facility  will  be  under  the  responsibility 
of  the  Nisqually  Indian  Tribe. 

The  Clear  Creek  site  has  long  been 
acclaimed  by  fisheries  biologists  and 
managers  as  a  prime  location  for  a 
salmon  hatchery,  because  of  its  high 
vvater  quality  and  availability,  location 
relevant  to  a  Tribal  fishery,  and 
potential  for  contribution  to  other  treaty 
and  non-treaty  sport  and  commercial 
fisheries  in  the  Puget  Sound  region.  The 
feasibility  of  the  site  for  a  major  fish 
hatchery  was  evaluated  in  a  1982  report 
entitled  Nisqually  Fish  Hatchery 
Feasibility  Report,  prepared  by  the 
Nisqually  Indian  Tribe  under  contract  to 
the  Service. 

The  proposed  hatchery  facility  will 
utilize  water  from  the  two  spring  fed 
streams.  Facilities  to  be  constructed 
consist  of  a  gravity  feed  water  supply 
system,  a  hatchery  building,  10  concrete 
raceways,  5  large  rearing  ponds,  a 
fishway.  a  pollution  abatement  pond, 
and  a  roadway  to  provide  both  access  to 
the  site  and  flood  protection.  Some  fill 
will  be  required  to  create  the  necessary 


hydraulic  head  for  the  gravity  flow 
water  supply  system.  Approximately  15 
acres  of  the  135  acre  site  will  be  cleared. 

Alternates  to  the  proposed  project 
which  have  been  identified  to  date 
include: 

1.  No  action. 

2.  Alternative  location  in  the 
Nisqually  River  Watershed. 

3.  Alternative  design  not  utilizing 
gravity-feed  system. 

4.  Construction  of  a  smaller  facility. 

5.  Alternative  methods  of  replacing 
lost  fish  runs. 

6.  Utilizing  already  existing  hatchery 
facilities. 

7.  Production  of  alternative  fish 
species  combinations. 

The  preferred  alternative  is  the 
proposed  project  as  outlined  in  this 
notice. 

Potential  impacts  from  the  project 
include  effects  on  water  quality,  effects 
on  endangered  or  threatened  species 
populations,  alteration  of  wetlands, 
impact  of  hatchery  salmon  on  native 
salmon  stocks  in  Uie  Nisqually  River, 
possible  impacts  to  archaeological  or 
cultural  resources,  impacts  from 
construction  of  the  facility  upon  a 
floodplain,  impacts  to  wildlife  from 
clearing  of  the  site,  and  economic 
impacts  from  increased  fish  production. 

Issued  in  Portland.  Oregon,  April  22, 1988. 
Wally  Steucke. 
Acting  Regional  Director. 
[FR  Doc.  8&-9492  Filed  4-28-88;  8:45  am] 

MLUNQ  COOC  4310-SS-« 


Bureau  of  Land  Management 

[AA-230-08-6310-02] 

Bureau  Forms  Submitted  for  Review 

The  proposal  for  the  collection  for 
information  below  has  been  submitted 
to  the  Office  of  Management  and  Budget 
for  approval  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Copies  of  the  proposed 
information  collection  requirement  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  Clearance  Officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Bureau 
Qearance  Officer  and  the  Office  of 
Management  and  Budget.  Interior 
Department  Desk  Officer.  Washington. 
DC  20503.  Telephone  202-395-7340. 
Title:  Road  Use  Fees  Paid  Report 
Abstract-  This  form  is  used  to  provide 
information  needed  to  terminate  a 
timber  sale  contract  containing  road 
amortization  and  road  maintenance 
requirements. 


Bureau  Form  Number  5400-2  (formerly 

5450-6). 
Frequency:  One  for  each  relevant  timber 

sale  contract. 
Description  of  Respondents:  Individual. 

partnership,  and  corporate  timber  sale 

purchasers. 
Annual  Responses:  100. 
Annual  Burden  Hours:  25. 
Bureau  Clearance  Officer  Rick  lovaine 

(202)  653-8853. 

Date:  April  20, 1988. 

Dean  E.  Stepooelc 

Assistant  Director  for  Land  and  Renewable 
Resources. 

[FR  Doc.  88-«499  Filed  4-28-«8;  8:45  am] 

BILUNQ  COOC  43ie-«4-M 


[iD-030-07-4212-13;  1-23057] 

Amended  Notice  of  Realty  Action; 
Exchange  of  Pul)nc  Land;  Bingham 
County,  10 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

action:  Amended  notice  of  realty 
action,  exchange  of  public  land  in 
Bingham  County,  Idaho. 

summary:  The  Notice  of  Realty  Action 
published  in  the  March  20, 1987  Federal 
Register  (Vol.  52,  No.  54,  Pg.  8980)  is 
amended  as  follows: 

The  parcel  listed  below  will  be 
deleted  from  the  exchange: 

T.  7  N..  R.  44  E.,  Boise  Meridian, 
Sec.  11:  NEViSW^  (40  Acres). 

The  following  parcel  will  be  added  to 
the  exchange: 

T.  7  N.,  R.  44  E..  Boise  Meridian. 
Sec.  15:  NWy4NIWy4. 

All  other  information  Usted  in  the 
original  notice  remams  imchanged. 

SUPPLEMENTARY  INFORMATION:  Detailed 
information  concerning  the  exchange, 
including  the  amended  environmental 
assessment,  is  available  for  review  at 
the  Idaho  Falls  District  Office,  940 
Lincoln  Road,  Idaho  Falls,  Idaho.  For  a 
period  of  45  days  interested  parties  may 
submit  comments  to  the  District 
Manager  at  the  address  listed  above. 

Dated:  April  13. 1988. 

Lloyd  H.  Ferguaon, 

District  Manager. 

[FR  Doc.  88-0498  Filed  4-2fr-88: 8:46  am] 

MUJNQ  COOC  <110  00  M 
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IfffTERSTATE  COMMCriCL 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budjjet 

The  following  proposal  for  collection 
of  information  under  the  provisions  of 
the  Paperwork  Reduction  Act  (44)  U.S.C. 
Chapter  35)  is  being  submitted  to  the 
OfHce  of  Management  and  Budget  for 
review  and  approval.  Copies  of  the 
forms  and  supporting  documents  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Ray  Houser,  (202)  275-6723. 
Comments  regarding  this  information 
collection  should  be  addressed  to  Ray 
Houser,  Interstate  Commerce 
Commission,  Room  1325, 12th  and 
Constitution  Ave.  NW.,  Washington.  DC 
20423  and  to  Gary  Waxman.  Office  of 
Management  and  Budget,  Room  3228 
NEOB,  Washington.  DC  20503.  (202)  395- 
7340. 

Type  of  Clearance:  Extension. 
Bureau /Office:  Bureau  of  Accounts 
Title  of  Form:  Quarterly  Report  of 
Freight  Commodity  Statistics  Class  I 
Railroads 
OA«ffFo/tnM)-'312(M)031  I 

Agency  Form  No.:  QCS 
Frequency:  Quarterly /Annually 
Respondents:  Class  I  Railroads  i 

No.  of  Respondents:  18 
Total  Burden  Hrsj  19.530 
Brief  Description  of  the  need  &  proposed 
use:  Reports  are  used  to  assess 
industry  growth,  sudden  traffic 
pattern  changes  of  carriers  and  effect 
on  its  National  Transportation 
System. 

Type  of  Clearance:  Extension 

Bureau/Office:  Bureau  of  Accounts 

Title  of  Form:  Service  Life  Study 

OMB  Form  No.:  312(M)037 

Agency  Form  No.:  ACV-159 

Frequency:  Annually 

Respondents:  Class  I  Railroads 

No.  of  Respondents:  18 

Total  Burden  Hrs.:  720 

Brief  Description  of  the  need  » proposed 
use:  Form  is  used  to  collect  data  for 
determining  service  li£e  of  pnq>erty 
used  in  computation  of  depreciation 
rates. 

Norata  R.  McGvs, 

Secntary. 

[FR  Doc  88-9343  Hied  4-2&-88: 8:45  an] 

MUSta  COK  TOM-OVM 


Intent  To  Engage  in  Oompenaeled 


This  is  to  provide  notice  as  reqiiired 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  aufliorized  in  49  U.5.C 
10524(b). 


Al.  Parent  corporation  and  address  of 
principal  office:  Jeffiry  &  David  MarCus, 
c/o  Clock  Fashions,  152  Madison 
Avenue,  New  York,  NY  10016. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State(s)  of  incorporation: 


Name 


(Q  0«v€lan,  Inc 

(ii)  MIM  IndMMM.  hie... 

(K)  Damy  Industrie*.  Inc..- „.. 

(iv)  L  G  Transport  Services.  Inc- 
(v)  Clock  Fafltiiona,  Inc .».» 


Statert 
Incorporafion 


New  York 
Tennesaee 
Tenneseee 
Tennessee 
New  York 


Bl.  Parent  corporation  and  address  of 
principal  office:  CIGNA  Corporation. 
One  liiDgan  Square,  Philadelphia,  PA 
19103 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State(s)  of  incorporation: 
(i)  Century  Indemnity  Company 

(Connecticut) 
(ii)  Century  Reinsurance  Company 

(Delaware) 
(iii)  CIGNA  Asset  Advisers,  bi& 

(Delaware) 
(iv)  CIGNA  Associates,  Inc. 

(Connecticut] 
(v)  CIGNA  Fire  Underwriters  Insurance 

Company  (Connecticut) 
(vi)  CIGNA  Healthplan,  Inc.  (Delaware) 
(vii)  CIGNA  Individual  Financial 

Services  Company  (Delaware) 
(viii)  CIGNA  Insurance  Company 

(California) 
(ix)  CIGNA  Investment  Advisory 

Company,  Inc.  (Delaware) 
(x)  CIGNA  Investment  Group.  Inc. 

(Delaware) 
(xi)  CIGNA  Investments.  Inc.  (Delaware) 
(xiQ  CIGNA  Life  Insurance  Company 

(Connecticut) 
(xiii)  CIGNA  Loss  Control  Services.  Inc. 

(I)elaware) 
(xiv)  CIGNA  Property  and  Casualty 

Insurance  Company  (Connecticut) 
(xv)  CK^A  RE  Corporation  (Delaware) 
(xvi)  CIGNA  Road  ft  Travel  Oub.  Inc. 

(Texas) 
(xvii)  CIGNA  Securities.  Inc. 

(Connecticut) 
(xviii)  CIGNA  Worldwide.  Incorporated 

(Delaware) 
(xix)  Connecticut  General  Corporation 

(Connecticut) 
(xx)  Connecticut  General  Fire  and 

Casualty  Insurance  Company 

(Connecticut) 
(xxi)  Connecticut  General  Life  Insurance 

Company  (Coimecticut) 
(xxii)  Comncticnt  General  Pension 

Services,  Inc.  (Corniecticut) 
(xxiii)  E8IS,  Inc.  (California) 
(xxir)  INA  Corporation  (Pennsylvania) 
(xxv)  OfA  Life  insurance  Company  of 

New  York  (New  York) 


(xxvi)  CIGNA  Reinsurance  Company 

(Delaware) 
(xxvii)  INA  Special  Risk  Facihties,  Inc. 

(Delaware) 
(xxviii)  INAPRO,  Ina  (Delaware) 
(xxix)  Indemnity  Insurance  Company  of . 

North  America  (New  York) 
(xxx)  Insurance  Company  of  North 

America  (Pennsylvania) 
(xxxi)  International  Rehabilitation 

Associates,  Inc.  (Delaware) 
(xxxii)  James  P.  Toner  Company.  Inc. 

(Pennsylvania) 
(xxxiii)  life  Insurance  Company  of 

North  America  (Pennsylvania) 
(xxxiv)  Pacific  Employers  Insurance 

Company  (California) 
(xxxv)  Recovery  Services  International. 

Inc.  (Delaware) 
(xxxvi)  Trilog.  Inc.  (Pennsylvania) 
(xxxvii)  CIGNA  Direct  Marketing 

Company.  Inc.  (Delaware) 
(xxxviii)  Bankers  Standard  Insurance 

Company  (Florida) 
(xxxix)  Atlantic  Employers  Insurance 

Company  (New  Jersey) 
(xl)  Marketdyne  International.  Inc. 

(Delaware) 
NoreU  R.  McGaa. 
Secretary. 

[FR  Dec.  8a-«514  Piled  4-28-88: 8.-4S  am] 
BtLUNQcooe: 


[DociMt  Na  AB-39:  Sue  Mo.  lOX] 

St  Louie  SoMthweetem  Railway  Ca 
Exemption;  Abandonment  in  Navarro, 
HIN,  Limestone  end  McLennan 
Countiee,TX 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR 1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  5Z.87-mile  line  of  railroad  between 
milepost  621.23  near  Corcicana  and 
milepost  674.10  near  Waco,  in  Navarro, 
Hill,  Limestone,  and  McLennan 
Counties,  TX. 

Apphcant  has  certified  that  (1)  no 
local  or  overhead  traffic  has  moved  over 
the  line  for  at  least  2  3rear8.  and  (2)  that 
no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  (or  by  a  State  or 
local  governmental  entity  acting  on 
behalf  of  such  user)  regnding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  any  U.S.  District 
Court,  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period.  The  appropriate  State  agency 
has  been  notified  in  writing  at  least  10 
days  prior  to  fte  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment— Coshea.  360  LCC.  91 


(1979).  To  address  whether  diis 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocaUon  under  49  U.S.C.  1050S(d] 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  May  29, 
1988  (unless  stayed  pending 
reconsideration].  Petitions  to  stay  and 
formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2)  »  must  be  filed  by  May 
9. 1988.  and  petitions  for 
reconsideration,  including 
environmental,  eneigy.  and  public  use 
concerns,  must  be  filed  by  may  19, 1988 
with:  Office  of  the  Secretary,  Case 
Control  Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Gary  A. 
Laakso,  Southern  Pacific  Building.  One 
Market  Plaza.  San  Francisco,  CA  9410S. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  serve  the  EA  on  all  parties  by  May 
4. 1988.  Other  interested  persons  may 
obtain  a  copy  of  the  EA  from  SEE  by 
writing  to  it  (Room  3115.  Interstate 
Commerce  Commission.  Washington. 
DC  20423  or  by  calUng  Carl  Bausch. 
Chief.  SEE  at  (202)  275-7316. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  April  19. 1988. 

By  the  Coininission,  fane  F.  MackaU. 
Director,  Office  of  Proceedinga. 
NomtaR.MGGM. 
Secretmy. 

[FR  Doc.  88-9231  Filed  4-^fr-88:  9M  am] 
aatia  CODE  Tws-w-e 


DEPARTMENT  OF  JtmiCE 

Information  CollecWon(e)  Under 
Revleiv 


Date:  April  2S.  1988. 


*  See  Exemption  of  Rait  Line  Abandonment*  or 
Discoaiimiance — Offers  of  Finaocial  Astittance, 

I.C.C.  2d ,  served  Dacember  21. 1987,  and 

final  rules  published  In  the  Fadatal  SagMaroa 
December  22. 1067  (52  FR  «S««HB44a|. 


The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperworic  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories. 
Each  entry  contains  the  following 
information:  (1)  The  title  of  the  form  or 
collection;  (2)  tite  agency  form  number, 
if  any;  (3)  how  often  the  form  must  be 
filled  out  or  the  information  is  collected; 
(4)  who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract;  (5) 
an  estimate  of  the  total  number  of 
respondents  and  the  amount  of 
estimated  time  it  takes  each  respondent 
to  respond;  (6)  an  estimate  of  the  total 
public  burden  hours  associated  with  the 
collection;  and.  (7)  an  indication  as  to 
whether  section  3504(h]  of  Pub.  L  96-511 
apphes. 

Comments  and/or  questions  regarding 
the  item(s)  contained  in  this  notice 
should  be  directed  to  the  OMB  reviewer, 
Mr.  Sam  Fairchild.  on  (202)  395-7340 
AND  to  the  Department  of  Justice's 
Clearance  Officer.  If  you  anticipate 
commenting  on  a  form/collection,  but 
find  that  time  to  prepare  such  comments 
will  prevent  jrou  fiom  prompt 
submission,  you  should  so  notify  the 
OMB  reviewer  AND  the  Department  of 
Justice's  Clearance  Officer  of  your  intent 
as  soon  as  possible. 

The  Department  of  Justice's  Clearance 
Officer  is  Larry  E.  Miesse  who  can  be 
reached  on  (202)  633-4312. 

The  following  collections  are  from  the 
Immigration  and  Naturalization  Service 
of  tfie  Department  of  Justice. 

New  Collections 

(1)  Visa  Waiver  Pilot  Program 

Information  Form 
(2)1-791 

(3)  At  the  time  of  each  application  for 
admission  under  the  Visa  Waiver 
Pilot  Program 

(4)  Individuals  or  households.  Needed 
by  every  alien  applicant  for  admission 
applying  to  enter  the  United  states  as 
a  temporary  visitor  under  the 
provisions  of  the  Visa  Waiver  Pilot 
Program  as  authorized  by  section  313 
of  the  Immigration  Reform  and 
Control  Act  of  1986 

(5)  500.000  respondents  at  U)83  hours 
each 

(6)  41.500  estimated  public  burden  hours 

(7)  Not  applicable  under  3504(h) 

(1)  Agreement  Between  a  Transportation 
Line  (Operating  Between  a  Foreign 
Territory  aad  the  United  Stales)  and 
the  United  States 

(2)  i-7SS 


(3)  Other— as  needed 

(4)  Businesses  or  other  for-profit.  This 
agreement  between  a  fransportation 
company  and  the  United  States  is 
needed  to  assure  transportation  under 
section  217  of  the  Immigration  and 
NationaHty  Act,  as  added  by  section 
313  of  the  Immigration  Reform  and 
Control  Act  of  1986 

(5)  50  respondents  at  1  hour  each 

(6)  50  estimated  public  burden  hours 

(7)  Not  apf>licable  under  3504(h) 

Extensions  of  the  Ex|riration  Dates  of 
Currently  Approved  Collections  Without 
any  Change  in  the  Substance  or  in  the 
Method  of  CoHectieo 

(1)  Application  for  Temporary  Resident 
Status  as  a  Special  Agricultural 
Worker 

(2)  1-700 

(3)  One  time  only 

(4)  Individuals  or  households.  Pub.  L  99- 
603  provides  for  procedures  to  be  used 
to  adjust  the  status  of  Special 
Agricultural  Workers  to  that  of 
temporary  residents  and 
subsequently,  to  permanent  resident 
status 

(5)  300.000  respondents  at  .75  hours  each 

(6)  225,000  estimated  annual  burden 
hours 

(7)  Not  applicable  under  3504(h) 

(1)  Waiver  of  Exclusion 

(2)  1-690 

(3)  One  time  only 

(4)  Individuals  or  households.  Pub.  L  99- 
603  contains  specific  language 
regarding  grounds  of  exclusion. 
Because  of  these  specifics,  the 
existing  waiver  application  cannot  be 
used 

(5)  100,000  respondents  at  .25  hours  each 

(6)  25.000  estimated  annual  burden 
hours 

(7)  Not  applicable  under  3504(h) 

(1)  Application  for  Temporary 
Replacement  Card 

(2)  1-695 

(3)  One  time  only 

(4)  Individuals  or  households.  Pub.  L  99- 
603  provides  for  the  procedures  to  be 
used  for  the  application  for 
replacement  of  a  temporary  residence 
card  (Form  1-688) 

(5)  250.800  respondents  at  .166  hours 
each 

(6)  41.500  estimated  annual  burden 
hoars 

(7)  Not  applicable  under  3504(fa] 

(1)  Notice  of  Appeal 
(2)1-894 

(3)  One  time  only 

(4)  Individuals  or  households. 
Information  on  diis  form  is  used  in 
considering  appeals  of  denials  of 
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temporary  resident  status  by 
legalization  applicants  and  special 
agricultural  workers 

(5)  20,000  respondents  at  .5  hours  each 

(6)  10,000  estimated  annual  burden 
hours 

(7)  Not  applicable  under  3504(h) 

(1)  Request  That  Applicant  Appear  for 

Interview 
(2)N-430 

(3)  One  time  only 

(4)  Individuals  or  households.  This 
information  is  needed  in  order  to 
prepare  the  Certificate  of 
Naturalization  for  an  eligible 
petitioner  for  naturalization  as 
prescribed  in  section  338  of  the 
Immigration  and  Nationality  Act 

(5)  311,625  respondents  at  .083  hours 
each 

(6]  25,864  estimated  annual  burden 

hours 
(7)  Not  applicable  under  3504(h) 

(1)  Change  of  Address  Notice 
(2)1-697 

(3)  On  occasion 

(4)  Individuals  or  households.  In 
compliance  with  Pub.  L  99-603,  the 
Immigration  and  Naturalization 
Service  uses  this  form  to  keep  current 
the  addresses  of  legalization 
applicants  and  special  agriculturtd  I 
workers 

(5)  50,000  respondents  at  .083  hours  each 

(6)  4,150  estimated  annual  burden  hours 

(7)  Not  applicable  under  3504(h) 

(1)  Medical  Examination  of  Aliens 

Seeking  Adjustment  of  Status 
(2)1-693 

(3)  One  time  only 

(4)  Individuals  or  households.  Pub.  L  99- 
603  requires  specific  language 
regarding  the  medical  examination 
required  of  applicants  who  apply  for 
temporary  and  permanent  residence 
status 

(5)  1,500,000  respondents  at  .5  hours 
each 

(6)  750,000  estimated  annual  burden 
hours 

(7)  Not  applicable  under  3504(h) 

(1)  Application  for  Status  as  a 

Temporary  Resident 
(2)1-687 

(3)  One  time  only 

(4)  Individuals  or  households.  Pub.  L  99- 
603  provides  for  certain  aliens  to 
apply  for  temporary  resident  status  in 
the  United  States.  Section  902  of  the 
Foreign  Relations  Authorization  Act, 
12/22/87,  provides  for  adjustment  of 
status  to  temporary  residency  for 
certain  aliens  from  Poland,  Uganda, 
Ethiopia  and  Afghanistan 

(5)  300,000  respondents  at  1  hour  each 

(6)  3Oa00O  estimated  burden  hours 

(7)  Not  applicable  under  3504(h) 

(1)  Guarantee  of  Payment 

(2)  I-510 


(3)  Other — as  needed 

(4)  Businesses  or  other  for-profit.  Section 
253  of  the  Immigration  and  Nationality 
Act  provides  that  the  master  or  agent 
of  a  vessel  or  aircraft  shall  guarantee 
payment  of  expenses  incurred  by  an 
alien  crewman  who  arrived  in  the 
United  States  and  is  afflicted  with  any 
disease  or  illness  mentioned  in  section 
255  of  the  Act 

(5)  1,000  respondents  at  .083  hours  each 

(6)  83  estimated  annual  burden  hours 

(7)  Not  applicable  under  3504(h) 

(1)  Departure  Information  Card 

(2)  1-438 

(3)  On  occasion 

(4)  Individuals  or  households.  Used  by 
aliens  granted  voluntary  departure  in 
lieu  of  deportation  to  notify  the 
Immigration  and  Natiu-alization 
Service  of  departure  arrangements 

(5)  15,000  respondents  at  .033  hours  each 

(6)  495  estimated  annual  burden  hours 

(7)  Not  applicable  under  3504(h) 

(1)  Assurance  by  a  United  States 
Sponsor  in  Behalf  of  an  Applicant  for 
Refugee  Status 

(2)  1-591 

(3)  On  Occasion  , 

(4)  Individuals  or  households.  Used  by 
U.S.  sponsor  in  behalf  of  a  refugee  as 
acceptable  sponsorship  agreement 
and  guaranty  of  transportation  in 
order  to  be  approved  for  refugee 
status 

(5)  70,000  respondents  at  .332  hours  each 

(6)  23,240  estimated  annual  burden 
hours 

(7)  Not  applicable  under  3505(h) 

Lany  E.  Miesse, 

Department  Clearance  Officer,  Department  of 
Justice. 

[FR  Doc.  88-947e  Filed  4-28-88;  8:45  am] 

BIUJNO  CODE  4410-10-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Fkianc*  Docket  No.  30918] 

KNRECO,  Incn  d/b/e  Keokuk  Junction 
RaRway  Acquisitton  and  Operation 
Exemptton;  tlie  AtcMaon,  Topeka  and 
Santa  Fe  Railway  Co. 

On  January  9, 1987,  a  notice  of 
exemption  was  published  in  this 
proceeding  in  the  Federal  Register  (52 
FR  871)  with  respect  to  the  acquisition 
by  KNRECO,  Inc.,  d/b/a  Keokuk 
Junction  Railway  (KJ)  from  the  Atchison, 
Topeka  and  Santa  Fe  Railway  Company 
(ATSF)  and  the  operation  of 
approximately  33  miles  of  railroad 
between  La  Harpe.  IL,  and  Keokuk,  lA 
Subsequently,  iq  and  ATSF  entered  into 
a  car  haulage  agreement  under  which 
ATSF  agreed  to  transport  KI  cars  over 


the  ATSF  line  between  La  Harpe  and 
Farmdale,  IL  In  a  decision  served 
October  29, 1987,  we  denied  a  petition 
for  revocation  and  at  the  same  time 
concluded  that  the  car  haulage 
agreement  constituted  incidental 
trackage  rights.  A  supplemental  notice 
reflecting  that  conclusion  was  published 
in  the  Federal  Register  on  October  30, 
1987  (52  FR  41785). 

On  reconsideration,  the  Commission 
has  by  decision  served  April  28, 1988, 
reversed  its  finding  that  the  car  haulage 
agreement  constitutes  incidental 
trackage  rights.  Instead,  it  concluded 
that  it  is  a  business  arrangement 
between  the  carriers,  and  that  it  does 
not  require  Commission  approval. 
Accordingly,  the  siupplemental  notice 
published  October  30, 1987,  is  vacated. 

Decided:  April  12, 1988. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Andre,  Commissioners 
Sterrett,  Simmons,  and  Lamboley. 
Commissioners  Simmons  and  Lamboley 
dissented  with  separate  expressions. 

Noreta  R.  McGae. 

Secretary. 

[FR  Doc.  88-0513  Filed  4-28-88;  8:45  am] 

BtLUNG  CODE  703S-01-«I 


(Docket  No.  AB-290  (8ui>4«o.  SX)] 

Souttiem  Railway  Co,;  Abandonment 
Exemption  Between  Kamak  and 
Mound  City,  IL,  and  Between  the 
Sahara  Mine  and  Bluel>ird  Ramp,  IL 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  P— Exempt  Abandonments  to 
abandon  its  10.6-mile  line  of  railroad 
between  milepost  234.7  at  Kamak,  IL, 
and  milepost  245.3  at  Olmstead,  IL;  its 
1.6-mile  line  between  milepost  251.6  and 
milepost  253.2  at  Mound  City  IL;  its  2.4- 
mile  line  between  milepost  8.3  at  the 
Sahara  Mine,  IL  and  milepost  10.7  at 
Bluebird  Ramp,  IL;  and  its  5.1-mile  line 
between  milepost  0.0  and  milepost  5.1 
on  the  Delta  Mine  Lead  Track.  IL' 

Applicant  has  certified:  (1)  That  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court 


■  Concuimtly  with  this  filing.  Southern  Railway 
Company  filed  a  petition  for  axemptioa  to  abandon 
an  additional  S2.S  miles  ai  rail  line  between 
Harriabarg  and  Kamak.  IL  and  between  Harritburg 
and  the  Sahara  Mine.  IL  We  have  renlocketed  this 
petition  aa  Docket  No.  AB-«0  (Sub-Na  23X). 


or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment'Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
e)cemption  will  be  effective  [30  days 
from  service  of  this  decision]  (imless 
stayed  pending  reconsideration). 
Petitions  to  stay  regarding  matters  that 
do  not  involve  environmental  issues  * 
and  formal  expressions  of  intent  to  file 
an  offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2) »  must  be  filed  by  [10 
days  after  service],  and  petitions  for 
reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  [20  days  after 
service]  with:  Office  of  the  Secretary, 
Case  Control  Branch,  Interstate 
Commerce  Commission.  Washington, 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Nancy  S. 
Fleischman,  General  Attorney,  Norfolk 
Southern  Corporation,  One  Commercial 
Place.  Norfolk,  VA  23510-2191. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  fUed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

This  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  serve  the  EA  on  all  parties  by  May 
4, 1988.  Other  interested  persons  may 
obtain  a  copy  of  the  EA  from  SEE  by 
writing  to  it  (Room  3115,  Interstate 
Commerce  Commission,  Washington, 
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*  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  Independent  investigation] 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Ex  Parte  No.  274  (Sub-No. 
8).  Exemption  of  Out-of-Service  Rail  Lines,  served 
March  &  1968. 

*  See  Exemption  of  Rail  Line  Abandonments  or 

Discontinuance  Offers  of  Financial  Assistance 

I.C.C.  Zd— — .  served  December  21. 1987.  and  final 
rules  published  in  the  Federal  Register  on  December 
22. 1987  (52  PR  48440-48446). 


DC  20423)  or  by  calling  Carl  Bausch, 
Chief,  SEE  at  (202)  275-7316. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  April  25, 198a 
By  the  Commission.  Jane  F.  Mackall. 
Director,  Office  of  Proceedings. 

Noreta  R.  McGee, 

Secretary. 

[FR  Doc.  88-9512  Filed  4-28-88;  8:45  am] 

■NJJNO  CODE  703S-01-4I 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

Importation  of  Controlled  SutMtances; 
Notice  of  Application  by  Sigma 
Chemical  Co. 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(h)).  Uie 
Attorney  General  shall,  prior  to  issuing 
a  registration  imder  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior  to 
issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportimity  for  a  hearing. 

Therefore,  in  accordance  with 
§  1311.42  of  TiUe  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  February  29, 1988,  Sigma 
Chemical  Company,  3500  Dekalb  Street, 
St.  Louis,  Missouri  63118,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Schil- 


Sched- 
u/e 


Drug: 

Methaqualone  (2565) ...» I 

Ibogaine  (7280) I 

Lysergic      add      diethylamide    I 

(7315). 

Marihuana  (7360) I 

Tetrahydrocannabinols  (7370) I 

Mescaline  (7381) -....  I 

3,4-Methylenedioxy      ampheta-    I 

mine  (7400). 
3,4-  I 

Methylenedioxymethampheta- 

mine  (MDMA)  (7405). 

Bufotenine  (7433) I 

Diethyltryptamine  (7434) I 

Dimethyltryptamine  (743S) ......._..  I 

Psilocybin  [7437)....„..^.^^.^.^..  I 

Psilocyn  (7438)  .................. ....  I 

Heroin  (9200) I 


Amphetamine,  its  Mita.  optical    n 
isomers,  and  salts  of  its  opti- 
cal isomers  (1100). 
Methamphetamine,  its  salts,  iso-    n 
mers,  and  salts  of  its  isomers 
(1105). 

Secobarbital  (2315) n 

Phencyclidine  (7471) n 

Anileridine  (9020). ...„.„„...... D 

Cocaine  (9041) D 

Codeine  (9050) n 

Benzoylecgonine  (9180) D 

Pethidine  (meperidine)  (9230) n 

Methadone  (9250) n 

Morphine  (9300) „ II 

Morphine-3-Gluciironide  (9329) II 


A  maximum  of  25  grams  of  each  of  the 
above  listed  substances  will  be 
imported  annually  and  will  be  utilized  in 
researcher  or  analytical  studies. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in  such 
form  as  prescribed  by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Drug  Enforcement  Administration, 
United  States  Department  of  Justice, 
1405  I  Sti-eet.  NW.,  Washington  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (Room  1112),  and  must 
be  filed  no  later  than  May  31, 1988. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent  of 
the  procedures  described  in  21  CFR 
1311.42  (b),  (c),  (d),  (e)  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745- 
43746  (September  23. 1975),  all 
applicants  for  registration  to  import  a 
basic  class  of  any  controlled  substance 
in  Schedule  I  or  U  are  and  will  continue 
to  be  required  to  demonstrate  to  the 
Deputy  Assistant  Administrator  of  the 
Drug  Enforcement  Administration  that 
the  requirements  for  such  registration 
pursuant  to  21  U.S.C.  958(a),  21  U.S.C 
823(a),  and  21  CFR  1311.42  (a),  (b),  (c). 
(d),  (e)  and  (f)  are  satisfied. 

Dated:  April  25, 1988. 

Gene  R.  HaisUp, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  88-9541  Filed  4-28-88: 8:45  am] 
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Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Missing  Children's  Advisory  Board 
Meeting 


The  Missing  Children's  Advisory 
Board  will  meet  in  Fort  Myers,  Florida 
on  May  13-14, 1988.  The  meeting  will 
take  place  at  the  Sonesta  Harbour  Hotel, 
15610  McGregor  Boulevard,  Fort  Myers, 
Florida,  (813)  46ft-4000.  The  public  is 
welcome  to  attend. 

The  Board  will  discuss  the  annual 
comprehensive  plan  and  other  issues 
related  to  missing  and  exploited 
children. 

For  further  information,  please  contact 
Mary  Witten  Neal,  Director,  Missing 
Children's  Program,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention,  633 
Indiana  Avenue,  NW.,  Washington,  DC 
20531.  (202)  724-7655. 

Dated:  April  26, 1988. 
Approved. 
VenieL.  Spain, 

Administrator,  Office  of  Juvenile  fustice  and 

Delinquency  Prevention. 

[FR  Doc  88-S639  Filed  4-28-88;  8:45  am] 

aiUMO  COOC  4410-W-M 


DEPARTMENT  OF  LABOR 

Office  of  tlie  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  ttte 
Office  of  Management  and  Budget 
(0MB)  j 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35),  considers  comments 
on  the  reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 
List  of  Recordkeeping/Reporting 
Requirements  Under  Review:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  wip 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  6e 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in.  Each  entry  may 
contain  the  following  information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 


The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  identiBcation 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  direced  to 
Mr.  Larson.  Office  of  Information 
Management,  U.S.  Department  of  Labor. 
200  Constitution  Avenue,  NW.,  Room  N- 
1301.  Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS),  Office  of  Management 
and  Budget,  Room  3208,  Washington.  DC 
20503  (Telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

New 

Occupational  Safety  and  Health 
Administration 

Control  of  Hazardous  Energy  Sources 
(Lockout/Tagout)  (NPRM) 

On  occasion 

Slate  of  local  governments;  Businesses 
or  other  for  profit;  Small  businesses  or 
organizations 

523,203  responses;  1  hour 

This  information  is  needed  by 
employers  to  enable  them  to  provide 
specific  control  measures  and 
documented  procedures  for  employee 
protection  when  working  conditions 
expose  employees  to  the  hazards  of 
unexpected  energization,  start-up,  or 
the  release  of  stored  energy  of 
machines,  equipment,  or  processes. 

Extension 

Occupational  Safety  and  Health 
Administration  and  Migrant  Housing 
Inspection/Violations  Report 


OSHA  120,120A  and  124 
1218-0004 
Quarterly 

State  or  local  governments 
16  Responses;  480  Hours;  3  Forms 
Requires  each  State  having  an  approved 
plan  to  submit  reports  .so  that  the 
Secretary  may  evahiate  the  manner  in 
which  each  State  is  carrying  out  its 
responsibilities  imder  the  plan. 

Extension 

Mine  Safety  and  Health  Administration 

Records  of  Results  of  Examinations  of 

Self-Rescuers 
1219-0044 
Quarterly 
Businesses  or  other  for  profit;  small 

businesses  or  organizations 
2,046  respondents;  8,675  hours 
Requires  underground  coal  mine 

operators  to  keep  records  of  the 

results  of  examinations  of  self-rescue 

devices. 

Signed  at  Washington.  DC,  thia'zsth  day  of 
April,  1988. 

Paul  E.  LanoB. 

Departmental  Clearance  Officer 

(FR  Doc.  88-9574  Filed  4-28-88;  8:45  am] 
BHJJNQ  COOC  4S10-M-« 


Employment  standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisiona 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat  1494,  as  amended,  40 
U.S.C.  276a]  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 


Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  lai^e 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  pubUc 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  elective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Emplojmient  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue.  NW..  Room  &-d504. 
Washington.  DC  202ia 


Modificatioiis  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 

New  York„  NYSS-SQan.  S,  1968) ™.  P.727. 

Do NY8»-17(Jaii.  8. 198S) Pa21. 

Do NY88-18(Ian.  S.  19S6) Ppa3fr-B3S. 

Volume  II 

Illinois ILSB-120an.  &  1968) P.166 

Do IL88-13{Ian.  8,  1988) P.176 

MiMOUli MO88-10(Ian.  8.  1968) P.OSS 

New  NMSS-lQan.  8, 1088) Pp.703-710. 

Mexico. 
Volume 
III 

Arirona AZ8S-2(|an.  8. 1988)... Pp.17-18. 

California...  CA88-2(]an.  8,  1988) Pp.44-t7. 

Pp.SO-53. 

Do CA88-«(Ian.  &  1968) F^.70-71,87. 

Montana MT8»-3(]an.  &  1988) Pp.208-22a 


General  Wage  Detennination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington.  DC  20402.  (202)  783- 
3238. 

When  ordering  subscription(s).  be 
sure  to  specify  the  State(s)  of  interest 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  22nd  day  of 
April  1988. 

Alan  L.  Mom, 

Director,  Division  of  Wage  Determinations. 
(FR  Doc.  88-9253  Filed  4-28-88;  &-4S  am] 

BNJJNO  COOC  UW-tr-M 


Mine  Safety  and  Healtii  Administration 

[Docket  Na  ll-M-4e-Cl 

SA J  Coal  Co,;  Petition  for  Modification 
of  Application  of  Mandatory  Safety 
Standard 

S&I  Coal  Company,  HC  88,  Box  77. 
Williamsburg.  Kentucky  40769,  has  filed 
a  petition  to  modify  the  application  of  30 
CFR  75.313  (methane  monitor)  to  its  No. 
1  Mine  (I.D.  No.  15-12412)  located  in 
Knox  County.  Kentucky.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977.  A 
summary  of  the  petitioner's  statements 
follows: 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  any  electric  face  cutting 
equipment,  continuous  monitor,  longwall 
face  equipment  and  loading  machine 
cmd  is  required  to  be  kept  operative  and 
properly  maintained  and  frequently 
tested. 

2.  Petitioner  states  that  no  methane 
has  been  detected  in  the  mine.  The  three 
wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydraulics. 
The  bucket  is  a  drag  type,  where 
approximately  30-40%  of  the  coal  is 
hand  loaded.  Approximately  20%  of  the 
time  that  the  tractor  is  in  use,  it  is  used 
as  a  man  trip  and  supply  vehicle. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  hand  held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
methane  monitors  on  three  wheel 
tractors.  In  further  support  of  this 
request  petitioner  states  that: 

(a)  Each  three  wheel  fractor  will  be 
equipped  with  a  hand  held  continous 
monitoring  methane  and  oxygen 
detector  and  all  persons  will  be  trained 
in  the  use  of  the  detector 

(b)  A  gas  test  will  be  performed,  prior 
to  allowing  the  coal  loading  tractor  in 
the  face  area,  to  determine  the  methane 
concentration  in  the  atmosphere.  The  air 
quality  will  be  monitored  continuously 
after  each  trip,  provided  the  elapse  time 
between  trips  does  not  exceed  20 
minutes.  This  will  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  any  undetected 
methane  buildup  between  trips; 

(c)  If  one  percent  of  methane  is 
detected,  the  operator  will  manually 
deenergize  his/her  battery  tractor 
immediately.  Production  will  cease  and 
will  not  resume  until  the  methane  level 
is  lower  than  one  percent 

(d)  A  spare  continuous  monitor  will  be 
available  to  assure  that  all  coal  hauling 
tractors  will  be  equipped  with  a 
continuous  monitor; 

(e)  Each  monitor  will  be  removed  from 
the  mine  at  the  end  of  the  shift,  and  «vill 
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be  inspected  and  charged  by  a  qualified 
person.  The  monitor  will  also  be 
cahbrated  monthly;  and 

(f)  No  alterations  or  modiHcations  will 
be  made  in  addition  to  the 
manufacturer's  specifications. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments  ' 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627. 4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
31, 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Date:  April  22. 1988. 
Patrida  W.  Silvey, 

Director,  Off kx  of  Standards,  Regulations 

and  Variances. 

[FR  Doc.  88-9575  Filed  4-28-88;  8:45  araj 


Wage  and  Hour  Division     . 

Certificates  Authorizing  the 
Employment  of  Learners  at  Special 
Minimum  Wages  i 

Notice  is  hereby  given  that  pursuant 
to  section  14  of  the  Fair  Labor  Standards 
Act  (52  Stat.  1062,  as  amended;  U.S.C. 
214),  Reorganization  Plan  No.  6  of  1950 
(3  CFR  Parts  1949-53  Comp.,  p.  1004). 
and  Administrative  Order  No.  1-76  (41 
FR  18949),  the  firms  listed  in  this  notice 
have  been  issued  special  certificates 
authorizing  the  employment  of  learners 
at  hourly  wage  rates  lower  than  the 
minimum  wage  rates  otherwise 
applicable  under  section  6  of  the  Act. 
The  effective  and  expiration  dates, 
number  of  learners  and  the  principal 
product  manufactured  by  the 
establishment  are  as  indicated. 
Conditions  on  occupations,  wage  rates, 
and  learning  periods  which  are  provided 
in  certificates  issued  under  the 
supplemental  industry  regulations  cited 
in  the  captions  below  are  as  established 
in  those  regulations. 

The  following  certificate  was  issued 
under  the  apparel  industry  learner 
regulations  (29  CFR  522.1  to  522.9.  as 
amended  and  522.20  to  522.25.  as 
amended). 

Flushing  Shirt  Mfg.  Co.,  Inc., 
Grantsville,  MD;  1-18-88  to  1-17-89;  10 
learners  for  normal  labor  turnover 
purposes.  (Men's  uniform  shirts). 


The  following  certificate  was  issued 
under  the  knitted  wear  industry 
regulations  (29  CFR  522.1  to  522.9,  as 
amended  and  522.30  to  522.35,  as 
amended). 

Somerset  Manufacturing  Co^  Inc. 
Somerset.  PA  3-12-88  to  3-11-89;  5 
learners  for  normal  labor  turnover 
purposes.  (Ladies  lingerie  and 
sportswear). 

The  learner  certificates  have  been 
issued  upon  the  representations  of  the 
employer  which,  among  other  things, 
were  that  employment  of  learners  at 
special  minimum  rates  is  necessary  in 
order  to  prevent  curtailment  of 
opportunities  for  employment  and  that 
experienced  woricers  for  tke  learner 
occupations  are  not  available. 

The  certificates  may  be  annulled  or 
withdrawn  as  indicated  therein  in  the 
manner  provided  in  29  CFR  Part  528. 
Any  person  aggrieved  by  the  issuance  of 
these  certificates  may  seek  a  review  or 
reconsideration  thereof  on  or  before 
May  16. 1988. 

Signed  at  Washington.  DC.  this  19th  day  of 
April  1988. 
Paula  V.  Smith. 
Administrator. 
[FR  Doc.  88-0576  Filed  4-28-88: 8:45  am] 
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NUCLEAR  REGULATORY 
COMMiSSION 

[Doctot  No.  50-317] 

Baltimore  Gas  and  Eloctric  Co; 
Correction  to  Consideration  of 
issuance  of  Amendment  to  Facility 
Operating  License. 

53  FR  12618  published  on  April  15. 
1988.  contained  a  "Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Sigpificant 
Hazards  Consideration  Detennination 
and  Opportunity  for  Hearing"  related  to 
the  Calvert  Cliffs  Nuclear  Power  Plant. 
Unit  No.  1.  The  abbreviation  "RTF*  in 
lines  10  and  12  of  colimui  three  on  page 
12618  should  be  corrected  to  read  "core 
cycle  lifetime."  In  addition,  the  value 
"1.6"  in  column  three  item  5.  line  3,  on 
page  12618  should  be  ctnrected  to  read 
"1.15". 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  April  1988. 

For  the  Nuclear  Regulatory  Commission. 

Scott  Alexander  McNeil, 

Project  Manager,  Project  Directorate  l-l. 

Division  of  Reactor  Projects,  I/II. 

[FR  Doc.  88-0517  Filed  4-28-88:  8:45  am] 
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(Docket  Na  50-247] 

Consolidated  Edison  Co.  of  New  York. 
Inc.;  wnthdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  ConsoHdated 
Edison  (the  licensee)  to  withdraw  its 
August  7, 1981  application,  as 
superseded  August  2, 1985.  to  amend  the 
Indian  Point  Nuclear  Generating  Unit 
No.  2  Technical  Specifications.  The 
proposed  amendment  would  have 
revised  the  Tedmical  Specifications  for 
IP-2  to  incorporate  the  requirements  for 
the  Alternate  Safe  Shutdown  System. 
The  Commission  issued  a  Notice  of 
Consideration  of  Issuance  of  the 
Amendments  in  the  Fedeial  Register  on 
September  25. 1985  (50  FR  38013).  By 
letter  dated  October  13. 1987.  the 
licensee  requested  an  amendment 
application  to  incorporate  fire  protection 
reqiurements  m  accordance  «vith 
Generic  Letter  86-10  which  completely 
supersedes  the  previous  two  submittals. 
The  Commission  is  considering  this  as  a 
request  to  withdraw  the  applications 
pursuant  to  10  CFR  2.107. 

For  futher  details  with  respect  to  this 
action,  see  (1)  the  applications  for 
amendment  dated  August  7. 1981  and 
August  2. 1985;  (2)  the  licensee's  letter 
dated  October  13. 1987.  requesting  the 
separate  amendment  applicatioiu  All  of 
the  above  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room.  1717  H  Street 
NW..  Washington.  DC  and  at  the  White 
Plains  Public  Library.  100  Martine 
Avenue.  White  Plains.  New  York  10610. 
Marylae  Slossoo. 

Project  Manager.  Project  Directorate  1-1. 
Division  of  Reactor  Projects.  I/II. 

Dated  2l8t  day  of  April  198a  Rockville. 
Maryland. 

[FR  Doc.  88-9516  Filed  4-28-88: 8:45  am] 
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[Docket  No.  50-341] 

Detroit  Edison  Co.,  Wolverine  Power 
Supply  Cooperative,  inc^ 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
43,  issued  to  the  Detroit  Edison 
Company  and  Wolverine  Power  Supply 


Cooperative.  Inc.  (the  licensees),  for 
operation  of  Fermi-2  located  in  Monroe 
County,  Michigan. 

In  accordance  with  the  licensees' 
application  for  amendment  dated  April 
20, 1988.  the  amendment  would  change 
Technical  Specification  Table  4.3.1.1-1. 
"Reactor  Protection  System 
Instrumentation  Surveillance 
Requirements,"  to  delete  the  Daily 
Channel  Check  requirements  of  Note  (g) 
for  the  Average  Power  Range  Monitor 
Flow  Biased  Neutron  Flux — High  Scram 
Functional  Unit 

Prior  to  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
detennination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  tiie  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensees  have  determined,  and 
the  Commission  agrees,  that  the 
proposed  change  to  the  Technical 
Specifications: 

(1)  Does  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  change  only  removes  a 
requirement  determined  to  have  no 
meaningful  value  fit>m  a  safety  point 
With  properly  maintained  reactor 
protection  system  (RPS)  instrumentation 
and  periodic  m-ratio  checks,  the 
accuracy/conservatism  of  the  AHUM- 
FBNP  trip  is  assured  and  the  validity  of 
the  loss  of  feedwater  heater  transient 
analysis  (which  takes  credit  for  the 
APRM-FBNF  trip)  is  not  adversely 
affected  by  the  deletion  of  Note  (g). 
Gross  deviations  from  the  established 
core-flow  and  drive-flow  conditions  (m- 
ratio)  will  continue  to  be  indicated  by 
performance  of  the  surveillance  required 
imder  Technical  Specification  3/4.4.1.2. 

(2)  Does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated 
because  no  new  modes  of  operation  or 
clianges  to  plant  design  are  involved. 

(3)  Does  not  involve  a  significant 
reduction  in  a  margin  of  safety  because 
the  relationships  (imder  Spedficaticm 
3.2.2)  used  to  etUblish  the  APRM  Flow- 
Biased  Neatron  Flux — Hi^  Scram  and 


Flow-Biased  Neutron  Flux-Upscale 
control  rod  block  trip  setpoints  will 
remain  unchanged.  The  APRM-indicated 
recirculation  loop  drive  Qows  will 
continue  to  be  appropriately  checked  to 
ensure  that  their  established 
relationship  to  total  core  fiow  is 
preserved.  All  other  operability  and 
surveillance  requirements  associated 
with  the  affected  instrumentation 
remain  imchanged. 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
amendment  involves  no  significant 
hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Procedures 
Branch.  Division  of  Rules  and  Records, 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  4000,  Maryland  National  Bank 
Building,  7735  Old  Georgetown  Road. 
Bethesda.  Maryland  from  8:15  a.m.  to 
5:00  p  jn.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  1717  H  Street 
NW..  Washington,  DC.  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  May  31. 1988.  the  licensees  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 


As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularly  the  interest  of  the 
petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  tmder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  preheariitg  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazard  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment 
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If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  Gnal  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  wiU 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  tiled  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  deUvered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW, 
Washington,  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  si 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
800-325-6000  (in  Missouri  1-800-^2- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Daniel  R.  Mullen 
(petitioner's  name  and  telephone 
number);  (date  petition  was  mailed); 
(plant  name);  and  (publication  date  and 
page  number  of  this  Federal  Register 
notice).  A  copy  of  the  petition  should 
also  be  sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
and  to  John  Flynn,  Esq.,  Detroit  Edison 
Company,  2000  Second  Avenue,  Detroit, 
Michigan  48226,  attorney  for  Detroit 
Edison  Company. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained  i 
absent  a  determination  by  the         f 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 


For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  20, 1988,  which 
is  available  for  public  inspection  at  the 
Commission's  PubUc  Dociunent  Room. 
1717  H  Street.  NW.,  Washington,  DC 
20555,  and  at  the  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

Dated  at  Rockville.  Maryland,  this  27  day 
of  April  1988. 

For  the  Nuclear  Regulatory  Conunission. 
Daniel  R.  Muller, 

Acting  Director.  Project  Directorate  lll-l. 
Division  of  Reactor  Project*— III,  IV,  Vand 
Special  Projects. 

(FR  Doc.  88-9652  Filed  4-28-68;  &45  am) 
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[Docket  Nos.  50-369  and  50-370] 

Duke  Power  Co.;  Consideration  of 
issuance  of  Amendments  to  FadBty 
Operating  Ucenaes  and  Opportunity 
for  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  Nos.  NPF-9 
and  NPF-17  issued  to  Duke  Power 
Company  (the  licensee),  for  operation  of 
the  McGuire  Nuclear  Station,  Units  1 
and  2,  located  in  Mecklenburg  Coimty, 
North  Carolina. 

The  amendments  would  change 
Technical  Specification  (TS)  5.3.1  "Fuel 
AssembUes"  to  provide  increased 
flexibility  in  the  substitution  of  solid 
stainless  steel  rods  and  open  water 
channels  (i.e.,  vacancies)  for  fuel  rods  in 
reconstitutible  fuel  assemblies  to  be 
reinserted  in  the  reactor  core  during  a 
refueling  outage.  Presently,  TS  5.3.1 
requires  that  each  fuel  assembly  contain 
284  fuel  rods  clad  with  Zircaloy-4. 
except  that  limited  substitutions  of  fuel 
rods  with  filler  rods  consisting  of 
Zircaloy-4  or  stainless  steel,  or  by 
vacancies,  may  be  made  in  peripheral 
fuel  assemblies  if  justified  by  cycle- 
specific  reload  analyses.  The  revised  TS 
5.3.1  would  require  that  each  fuel 
assembly  nominally  contain  264  fuel 
rods  clad  with  Zircaloy-4,  except  that 
substitutions  of  fuel  rods  by  filler  rods 
consisting  of  Zircaloy-4  or  stainless 
steel,  or  by  vacancies,  may  be  made  in 
fuel  assemblies  if  justified  by  cycle- 
specific  reload  analyses  using  NRC- 
approved  methodology.  The  proposed 
revision  would  also  state  that  should 
more  than  30  rods  in  the  core,  or  10  rods 
in  any  assembly,  be  replaced  per 
refueling,  a  special  report  describing  the 
number  of  rods  replaced  would  be 
submitted  to  the  Commission  pursuant 


to  Specification  6.9.2  within  30  days 
after  cycle  startup. 

The  increased  flexibility  associated 
with  the  proposed  change  results  from 
removal  of  "limited  substitutions"  and 
"peripheral  fuel  assembUes."  Under  the 
proposed  change,  limitations  on  fuel  rod 
substitutions  or  omissions  and 
limitations  regarding  core  locations  are 
those  implicit  in  the  justifying  analyses 
required  to  be  performed  by  the  licensee 
for  each  fuel  cycle  using  NRC-approved 
methodology  to  demonstrate  that 
existing  design  limits  and  safety 
analyses  continued  to  be  met.  "The 
proposed  flexibility  is  intended  to 
provide  for  improved  fuel  performance 
by  permitting  timely  removal  of 
individual  fuel  rods  which  are  found 
during  a  refueling  outage  to  be  leaking. 
The  requirement  for  special  reporting  is 
proposed  in  response  to  the  NRC's 
request  to  be  informed  in  the  event  a 
si^iificant  deviation  from  past  fuel 
performances  should  be  observed  during 
a  refueling  outage. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  May  31, 1968,  the  licensee  may  file 
a  reuest  for  a  hearing  with  respect  to 
issuance  of  the  amendments  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particulfuity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 


petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  Tlie  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  qiay  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
iiltervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington.  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
required  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  1-800-325-6000  (in  Missouri  1- 
800-342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addresed  to  David  B. 
Matthews,  Director,  Project  Directorate 
II-3;  (petitioner's  name  and  telephone 
number);  (date  Petition  was  mailed); 
(plant  name);  and  (publication  date  and 


page  number  of  this  Federal  Register 
notice).  A  copy  of  the  petition  should 
also  be  sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
and  to  Mr.  Albert  Carr,  Duke  Power 
Company,  422  South  Church  Street 
Chariotte,  North  Carolina  28242. 
Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.7814(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendments  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  1, 1988,  which 
modifies  a  letter  of  February  5, 1988, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  1717  H  Street  NW.,  Washington. 
DC,  and  at  the  Atkins  Library, 
University  of  North  Carolina,  Charlotte 
(UNCC  Station),  North  Carolina  28223. 

Dated  at  Rockville.  Maryland,  this  25th  day 
of  April  1988. 

For  the  Nuclear  Regulatory  Conunission. 

David  B.  Matthews, 

Director.  Project  Directorate  11-3.  Division  of 
Reactor  Projects-I/II. 

(FR  Doc.  8»-«518  Filed  4-28-88;  8:45  am] 
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[Docfcst  No.  50-309] 

Maine  Yankee  Atomic  Power  Co.; 
Consideration  of  issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  ilearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
36  issued  to  Maine  Yankee  Atomic 
Power  Company  (the  licensees),  for  the 
operation  of  the  Maine  Yankee  Atomic 
Power  Station  located  in  Lincoln 
County,  Maine. 

The  proposed  amendment  would 
modify  the  Technical  Specifications  to 
change  the  maximum  nominal 
enrichment  of  the  fuel  allowed  to  be 


used  in  the  reactor  core  for  operating 
Cycle  11  and  beyond.  Maine  Yankee  is 
currently  in  Cycle  10  operation. 

Maine  Yankee  proposes  to  change,  in 
Technical  Specification  1.3,  "Reactor", 
the  fuel  enrichment  specification  from  a 
maximum  nominal  weight  percent  of  3.5 
U-235  to  3.7  weight  percent  U-235. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Conunission's 
regulations. 

By  May  31, 1988,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition,  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspectfs)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  coniference  scheduled  in 
the  proceeding,  but  such  an  amended 
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petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  ^15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
Htigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  resp>ect  to  at  least  one 
contention  wiU  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission,       , 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  1-800-325-6000  (in  Missouri  1- 
800-342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  Richard 
H.  Wessman,  Project  Directorate  1-3: 
petitioner's  name  and  telephone 
number  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Registm  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  J.  A.  Ritscher,  Ropes  4  Gray.  225 
Franklin  St.,  Boston,  Massachusetts 
02210.  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 


amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 
For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  24, 1988.  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Docimient  Room. 
1717  H  Street  NW.,  Washington,  DC. 
and  at  the  Local  Public  Docimient  Room, 
Wiscasset  Library,  High  St,  P.O.  Box 
367,  Wiscasset.  Maine  04578. 

Dated  at  Rockville.  Maryland,  this  ZSth  day 
of  April  1988. 

For  the  Nuclear  Regulatory  Commission. 

Richard  H.  WMwaan. 

Project  Director,  Project  Directorate  1-3, 
Division  of  Reactor  Projects  l/ll. 
[PR  Doc  88-9519  Piled  4-28-88;  8:45  am] 
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PRESIDENTIAL  COMMISSION  ON  THE 
HUMAN  IMMUNODEFICIENCY  VIRUS 
EPIDEMIC 

Puiilic  Meeting 

Notice  is  hereby  given,  pursuant  to 
Pub.  L  92-163,  that  the  Presidential 
Conunission  on  the  Human 
Immunodeficiency  Virus  Epidemic  will 
hold  a  public  meeting  on  Monday,  May 
16, 1988,  at  10:00  a.m.  to  5:00  p jn.; 
Tuesday,  May  17, 1988. 9:00  ajn.  to  4:00 
p.m.;  and  Wednesday,  May  18, 1988,  at 
10:00  a.m.  to  4:00  p.m.  at  the  Interstate 
Commerce  Commission  Building, 
Hearing  Room  B,  12th  and  Constitution 
Avenue,  NW.,  Washington,  DC. 

The  purpose  of  the  meeting  is  to 
examine  several  aspects  of  the  AIDS 
epidemic  and  the  impact  on  different 
population  groups.  There  will  be  panel 
presentations  on  sexual  behavior  and 
AIDS  in  adtilts  and  teenagers,  and 
discussions  on  food  distribution  systems 
and  homeless  people  with  AIDS  or  AIDS 
related  conditions.  Agenda  items  are 
subject  to  change  as  priorities  dictate. 

Records  shall  be  kept  of  all 
Commission  proceedings  and  shall  be 
available  for  public  inspection  during 
regular  office  hours  at  655 — 15th  Street, 
NW.,  Suite  901,  Washington,  DC  20005. 

Polly  L.  Gault. 

Executive  Director. 

[PR  Doc.  88-S60iriled  4-28-«e;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rstease  Na  34-25609;  FH*  No.  SR-CBOE- 

88-08] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the  Chicago 
Board  Options  Exchange,  Inc. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1)  ("Act"),  notice  is  hereby 
given  that  on  April  19, 1988,  the  Chicago 
Board  Options  Exchange.  Inc.  ("CBOE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

Additions  are  italicized;  deletions  are  ' 
bracketed. 

Rule  24.11(a)  No  Change 

(b)(i)  See  SR-CBOE-88-06 

(c)(ii)  Option  Contracts  on  an  Industry 
Index.  For  each  put  or  call  option 
contract  on  an  industry  index  carried  in 
a  short  position  in  the  account,  margin 
must  be  deposited  and  maintained  equal 
to  at  least  100%  of  the  current  market 
value  of  the  contract  plus  [15]  20%  of  the 
product  of  the  current  index  value  times 
the  index  multiplier.  In  each  case,  the 
amount  shall  be  decreased  by  any 
excess  of  the  aggregate  exercise  price  of 
the  option  over  the  current  index  value 
as  multiplied  by  the  index  multiplier  in 
the  case  of  a  call,  or  any  excess  of  the 
current  index  value  as  multiplied  by  the 
index  multiplier  over  the  aggregate 
exercise  price  of  the  option  in  Uie  case 
of  a  put:  provided,  however,  that  the 
minimum  margin  required  on  each  such 
option  contract  shall  not  be  less  than  the 
option  market  value  plus  [5]  10%  of  the 
current  index  value  times  the  index 
multiplier. 

(c)(1)  No  Change 

(c)(2)  See  SR-CBOE-88-06 

(d)  No  Change 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conrniission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 


on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  sections  (A),  (B).  and 
(C)  below. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  proposed  rule  change  raises  the 
margin  requirements  applicable  to 
options  on  industry  indexes.  While  the 
Exchange  does  not  presentiy  trade 
contracts  on  such  indexes,  tiie  Exchange 
believes  it  advisable  to  modify  its  rule  in 
order  to  be  consistent  with  the  proposed 
filings  of  other  options  exchanges.' 

The  new  requirements  would  be  in 
effect  for  a  period  not  to  exceed  six 
months  commencing  on  the  date  the 
margin  increases  become  effective  for 
positions  established  on  or  after  the 
effective  date.  At  the  end  of  the  six 
menth  period,  the  new  percentages 
would  revert  to  their  previous  levels 
ui\le88  other  percentages  proposed  by 
the  Exchange  are  deemed  to  be 
appropriate  in  light  of  the  experienced 
market  volatility.  During  this  period,  the 
Exchange,  in  conjunction  with  the  other 
securities  regulators,  will  have  an 
op'porttmity  to  determine  adequate 
procedures  to  routinely  monitor  and 
adjust  margin  levels  so  that  they  will 
provide  adequate  protection  to  the 
carrying  broker-dealers  based  on 
cufrent  market  volatilities. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  the  Act  and,  in 
'  particular,  section  6(b)  thereof,  in  that 
the  rule  change  is  designed  to  adjust 
margins  for  industry  index  options  to  a 
level  which  provides  a  reasonable 
amount  of  financial  protection  to  the 
securities  industry  and  does  not  permit 
the  excessive  use  of  credit  for  the 
purchase  or  carrying  of  securities. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

This  proposed  rule  change  will  not 
impose  a  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 


'  The  CBOE  previously  filed  a  propoeed  rule 
change  to  increase  the  margin  requirements 
applicable  to  broad  market  index  and  equity 
options.  5m  File  No.  SR-CBOE-as-OS.  Notice  of  the 
proposal  was  provided  in  SecurlUee  Exchange  Act 
Release  No.  2SSS2  (April  7. 1988).  SS  PR  12488. 


m.  Date  of  Effectiveoese  of  tfie 
Pn^HMed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubUshes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Sbeet.  NW., 
Washington,  E>C  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  vrill  be  available  for 
inspection  and  copjring  the 
Commission's  Public  Reference  Section. 
450  Fifth  Sb-eet.  NW..  Washington.  DC 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  May  20, 1988. 

Per  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  April  21, 198& 
Jonathan  G.  Katx. 
Secretary. 
[PR  Doc.  88-9540  Filed  4-28-88:  8:45  am] 

WLUNO  COOE  M10-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Sscretary 
[Docket  451SS;  Order  8S-4-6S] 

Application  of  Blue  BsM.  Inc^  Wrangltr 
Aviation,  Inc.  and  WJL  Sarvioss,  Inc.; 
Approval  of  a  Transfer  of  Csrtlfteatss 

AOtNCv:  Department  of  Transportation. 


ACTKM:  Order  to  show  cause. 

summary:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 
issue  final  orders  finding  Wrangler 
Aviation,  Inc.  fit,  approving  the  transfer 
of  certificates  previously  issued  to  Blue 
Bell  under  sections  401  and  418  of  the 
Act,  and  reissuing  the  certificates  to 
Wrangler. 

OATCS:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
May  2, 198& 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
45155  and  addressed  to  the 
Documentary  Services  Division  (C-55, 
Room  4107),  U.S.  Department  of 
Transportation,  400  Seventh  Sti«et  SW. 
Washington,  DC  20590  and  should  be 
served  upon  all  parties  listed  in 
Attachment  A  to  the  order. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Carol  A.  Szekely,  Air  Carrier 
Fitness  Division  (P-56,  Room  6420),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW..  Washington.  DC 
20590.  (202)  366-9721. 

Dated:  April  25, 1988. 
Matthsw  V.  Scocoxza. 

Assistant  Secretary  for  Policy  and 

International  Affairs. 

(PR  Doc.  88-9539  Piled  4-28-88;  8:45  am] 

BtLLMQ  COOE  4«10-«1-M 


Fodsral  Aviation  Administration 

Environmental  Impact  Statement  (EIS); 
Denver  Airport,  Denver,  CO 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Notice  of  intent. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  to  the 
public,  and  local,  state,  and  Federal 
governmental  agencies  its  intent  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  and  conduct  EIS  scoping 
meetings  in  conjunction  with  a  proposal 
by  the  city  and  coimty  of  Denver  to 
develop  a  new  major  airport  in  the 
Metropolitan  Denver  area.  The  proposal 
includes  not  only  the  development  of 
specific  airfield  and  access  facilities 
described  below  but  also,  from  the 
FAA's  perspective,  the  development  and 
implementation  of  air  traffic  control  and 
airspace  management  actions  related  to 
an  designed  to  effect  the  safe  and 
efficient  movement  of  air  traffic  arriving 
at  and  departing  from  the  proposed  new 
airport. 

DATIS:  In  order  to  ensure  that  all 
significant  issues  related  to  the 
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proposed  development  are  identified 
and  considered  in  the  EIS  process,  a 
Federal  EIS  scoping  meeting  will  be  held 
to  receive  input  from  interested  state, 
local  and  Federal  governmental 
agencies  regarding  the  subjects  and 
issues  which  should  be  addressed  in  the 
EIS  process.  The  meeting  will  be  held  at 
the  following  time  and  place:  12  pm  to  5 
pm.  Monday,  June  6, 1968,  Denver 
Airport  Hilton  Hotel,  4411  Peoria  St.. 
Denver,  CO  (1-70  and  Peoria  St.) 

Letters  or  other  written  material 
presenting  economic,  social,  and 
environmental  views,  information,  data, 
or  concerns  must  be  received  by  June  17, 
1988  by  the  individual  identified  under 
the  heading  "FOR  FURTHER  MFOIIMATION 
CONTACT."  In  addition,  questions  may 
be  directed  to  the  individual  identified 
under  the  heading  "FOR  FURTHER 
INFORMATION  CONTACT." 

ADDRESSES:  The  proposed  development 
of  a  new  major  airport  in  the 
Metropolitan  Denver  area  was  the 
subject  of  an  Environmental  Assessment 
report  (EA)  dated  April  22, 1988.  Anyone 
wishing  to  review  the  EA  in  order  to 
better  understand  the  proposed  actions 
or  any  specific  aspect  of  them,  or  to  be 
better  able  to  provide  comments 
regarding  any  particular  environmental 
concerns  may  review  the  EA  at  any  of 
the  following  locations  during  normal 
business  hours. 

Aurora  North  Public  Library,  1298  Peoria 

Street,  Aurora,  CO 
Federal  Aviation  Administration, 

Denver  Airports  Development  Office, 

Stapleton  Airport  Terminal  Building. 

Concourse  E,  Forth  Floor.  Stapleton 

International  Airport,  Denver,  CO 
Denver  Public  Library,  (Montbello), 

12955  Albrook  Drive,  Denver,  CO 
Denver  Collection  of  Governmental 

IHiblications.  Denver  Public  Library, 

1357  Broadway.  Denver,  CO 
Denver  Public  Library.  (Park  Hill),  4705 

Montview  Boulevard,  Denver,  CO 
Adams  County  Public  Library,  7185 

Monaco  Parkway,  Commerce  City,  CO 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  George  Brewer,  Federal  Aviation 
Administration,  Terminal  Building — 
Denver  Stapleton  Airport,  Concourse  E, 
Fourth  Floor,  Stapleton  International 
Airport  Denver,  Colorado  80207, 
Telephone:  (303)  398-0864. 
SUPPtXMCNTARY  INFORMATION:  Tlie 
proposed  action  is  the  development  and 
operation  of  an  entirely  new  major 
airport  in  the  metropolitan  Denver, 
Colorado  area.  The  proposed  new 
airport  would  be  owned  and  operated 
by  the  city  and  county  of  Denver,  which 
has  indicated  that  this  new  airport, 
when  completed  and  ready  for  operation 
would  serve  as  a  replacement  for 


Stapleton  International  Airport,  fai 
conjunction  with  this  proposed 
development  it  would  be  necessary  for 
the  FAA  to  develop  cuid  implement  air 
traffic  control  and  airspace  management 
procedures  designed  to  effect  the  safe 
and  efficient  movement  and  flow  of  air 
traffic  to  and  from  this  new  airport  The 
proposed  development  includes  the 
following  items  of  action: 

(a)  The  acquisition  of  land  necessary 
to  construct  and  operate:  (1)  Hie  airport 
complex  itself,  including  the  terminal 
and  related  groundside  facilities  and 
passenger  facilities,  an  well  as  sufficient 
area  on  which  to  construct  as  many  as 
twelve  potential  runways;  (2)  both  on 
and  off  airport  site  areas  appropriate 
and  necessary  to  locate  and  operate  air 
navigation  facilities;  (3)  ground 
transportation  facilities  and  related 
access  roads  designed  to  serve  the  new 
airport 

(b)  Hie  establishment  of  air  traffic 
control  and  flight  operating  procedures 
designed  in  conjunction  with  the 
necessary  on  and  off  site  air  navigation 
facilities  for  use  in  the  management  of 
the  navigable  airspace  and  control  of  air 
traffic  arriving  at  and  departimg  from 
the  new  airport 

(c)  Construction  of:  (1)  The  airport 
complex,  including  the  terminal  and 
related  aeronautical  groundside 
facilities  such  as  apron,  hangars, 
passenger  facilities,  fuel  storage  and 
dispensing  facilities,  maintenance 
facilities,  etc.  ...  as  well  as  the  initial 
construction  of  six  runways  with  future 
development  growing  to  as  many  as 
twelve  runways;  (2)  necessary  and 
appropriate  air  navigation  facilities 
located  botii  on  and  oB  the  airport 
including  an  air  traffic  control  tower. 

(d)  Construction  of  roads,  highways, 
or  other  ground  transportation  facilities 
designed  to  provide  access  to  and  serve 
the  new  airport  and  the  integration  of 
these  roads  into  the  existing  road 
system  in  the  area. 

(e)  Within  the  limits  of  available 
appropriations  and  subject  to  other 
demands  for  funds  Federal  grant-in-aid 
funds  would  be  provided  for  eligible 
airport  development  items  under  the 
airport  and  airway  improvement 
program  or  its  successor. 

(f)  Approval  of  an  airport  layout  plan 
showing  the  above  described 
development 

(g)  The  closure  of  existing  Stapleton 
International  Airport  upon  completion 
and  commencement  of  operations  at  the 
proposed  new  airport  including  possible 
Federal  waiver  of  reverter  clauses 
attached  to  the  existing  Stapleton 
Airport  site. 

The  following  alternatives  to  the 
proposed  action  will  be  evaluated: 


(a)  The  "no-build"  alternative — ^under 
this  alternative  a  new  major  airport 
would  not  be  developed  in  the 
metropotitan  Denver  area  and  Stapleton 
International  Airport  would  continue  to 
be  the  major  airport  in  the  Denver  area 
for  the  foreseeable  future. 

(b)  Build  the  identified  prefierred 
airport  configuration  at  the  identified 
preferred  location. 

(c)  Build  the  identified  preferred 
airport  configuration  at  an  alternative 
location,  one  other  than  the  identified 
preferred  location. 

(d)  Build  the  airport  with  an 
alternative  configuration  at  the 
identified  preferred  airport  locatioa 

Purpose  of  the  EIS  Scoping  Meetings 

All  of  the  comments  presented, 
whether  wrritten  or  oral,  will  be  fully 
considered  by  the  FAA  in  conjunction 
with  the  EIS  process.  The  FAA  will 
consider  written  or  oral  comments 
presented  as  the  scoping  process  since  it 
will  provide  an  early  and  open  process 
for  determining  the  scope  of  the  issues 
to  be  addressed  in  the  EIS,  and 
consequently  will  serve  as  a  means  of 
identifying  the  significant  issues  related 
to  the  proposed  action.  The  FAA 
considers  this  process  as  an  important 
means  of  identifying  issues  of  significant 
concern  to  state,  local,  and  other 
Federal  governmental  agencies  so  as  to 
enable  the  FAA  to  focus  attention  on 
those  identified  significant  issues 
related  to  the  proposal. 

Future  Timetable 

While  it  must  be  recognized  that  the 
timing  of  future  events  is  not  predictable 
with  certainty  since  they  are  dependent 
on  many  different  factors,  the  following 
information  is  presented  in  order  to 
provide  the  public  with  a  general 
understanding  of  that  timetable: 

— Approximate  date  on  which  a  draft 

EIS  may  be  issued  is  expected  to  be  in 

September,  1988 
— Approximate  date  on  which  a  final 

EIS  may  be  issued  is  expected  to  be  in 

February.  1989. 

Issued  in  Seattle.  Washington,  on  April  19, 
198a 

Edward  G.  Tatum.  Manager, 

Airports  Division,  Federal  Aviation 
Administration,  Northwest  Mountain  Region, 
Seattle,  Washington. 

[PR  Doa  88-0535  Filed  ^-28-68: 8:46  am] 
■Nxma  ooof  4»w-i3-a 
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Petition  for  ExenirfkMi;  SumoMry  of 


AOENCv:  Federal  A  vMieit 
AdMnisketieit  fFAA},  DOT. 
action:  Notice  of  petitions  for 
exemption  received  and  of  disposftions 
of  prwr  peHtiMie. 


:P«uaiiantkiFAA'a 
ruloBekiag  pioviaioea  govemieg  tfie 
appliBatioB>  pwKMaiag.  oad  dispositiott 
of  petitions  for  exemptioik  (M  CFR  Fart 
11).  this  notice  rontains  a  -— — — y  «{ 
certain  petitioaa  seeking  leli^  frost 
specified  ie%uireBieBto  otthc  Federal 
Aviation  Regulations  (14  CFR  Cbaptef  I}. 
disposition*  o{  certain  petitione 


previously  received,  and  ecmectiona. 
The  purpoae  of  t)m  notice  io  to  iBftove 
the  public'*  auMineet  al>  and 
participation  in.  thie  aspect  of  FAA's 

regulatory  activities.  Neither  pablicatioa 
of  this  notice  nor  tte  indnaion  or 
omission  of  intorawrtiwiin  the  tanunary 
is  intended  to  aSect  the  leg*l  atatua  of 
any  petition  or  ita  &ia}  disposition. 
date  Commenta  on  petitiona  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before:  May  19. 1988. 
address:  Send  comment*  oa  any 
petition  in  triplicate  to:  Fcd«al  Aviation 
Administration,  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGG-10), 

Petition  Docket  No .  800 

Independence  Avcnoe  SW,, 
Washington,  DC  20591. 

PEimoNS  FOR  Exemption 


FOR  FURTHER  mroRMATMM:  The 

petition,,  any  comments  received,  and  a 
co|^  of  any  final  disposition  are  filed  in 
the  aasipMd  regulatory  docket  and  are 
available  for  examination  in  the  Rulea 
Docket  (AGC-10).  Room  S15G,  FAA 
Headquarters  Bmlding  (FOB  lOA).  800 
Independence  Avenue  SW.. 
Washington,  DC  20591:  telephone  (202) 
287-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  { 11.27  of 
Part  11  of  the  Federal  Aviation 
Regidationt  (14  CFR  Part  11). 

I— ued  kt  WsaUagtoo,  DC  oa  April  21, 


Denise  D.  linL 

Acting  Manager.  Pro-am  Management  Staff. 


OocM 
N«. 

P^monor 

Regulattons  aHecled 

OMCfipaon  or  Relaf  tnught 

2S53? 

Ttw  Franch  Connaciioa  Air  Show 

^AOPtktn^ 

Is  alQMr  palllioner's  managaNMnt  to  continuie  to  display  2-incivhigh 
i«gislra«on  marks  on  ttiair  IMO  arcraft  (NS2BW  and  N9e6KB]  after 
twr  ara  ivpainted 

To  alow  pilots  oi  palitionar  to  ooMdud  Lijiafcii  at  an  Mfeida  Mow 

2S677 

14CFR135.203(aH1)-.    

Petitiohs  FOR  Exemption 


OadNl 
•No. 


21168 


24899 


25400 


25S30 


PHH  Exacutwe  Air  Fleet,  liw. 


Aero  Mod  General,  Inc. . 


Big  Sky  Transportation  Company  ~ 


14CFRT35.297M- 


14  CFR  21.19(t>>fn 


14  cm  136.181  M(2}- 


14  CFR  t2t.0(ti(iiKn,  m.  01.  and 
(6)c  t21.4tMt»;  antf  tat.413W,  (eK 


Descriptnn  of  relief  souttt,  tiitujeailiuii 


To  extend  ExempHon  Ndi  3203C  that  motn  paMiona' 
Eiwemiy  Air  Fleet  Coiporalion)  to  uae  pilots  in  comraand  initio  hav«a 
conipialart  an  instrument  proficiency  ctteck  ivithin  the  preoedma  12 

'  calandaf  raonttts  if  they  have  saHslactorily  compleled  in  an  ap- 
proved aircraft  simulator  witiiin  tie  piecedtog  6  monV*  eitter  an 
Instrument  prolicieaey  check  or  Irainina  to  prolieiaacy.  Grant.  April 
t3,  t«8.  Exemption  No.  32030. 

To  iMow  peStioner  to  remove  tTie  existing  Continental  lO  360  front 
and  Mar  engines  from  the  Osaana  Modal  337  Stiper  Sky  Master 
ai^jlane  and  to  rapiaoa  ftam  <mm  a  sin^  front  tractor-mounted 
Pratt  and  Whitney  PT6A-27  turbine  engine  and  obtain  approval 
ttvougtr  the  Supplemental  Type  Ceftificate  procedure.  Grant  April 
t3, 1«ai^  Exemptkx)  No.  4924. 

To  aHaar  patitkxwr  to  operate  its  Swearingen  SA226TC  Metro  H 
(SA2Z6)  airplanes  under  Instnjnient  Flight  Rules  (IFR)  or  under 
Visual  Fight  Rules  (VFRy  over  the  top  and  to  permt  an  sAerrwte 
of  compliance  aaBi  the  parfeirriice  requMmenis  and  ne 
of  pwcedurea  tar  oorapiance  with  the  en  routo  limittions 
ia  f  135.181.  Partial  Grant,  April  12.  1988,  Exemption  No. 
4823. 

To  aSoir  petWoner  to  es*  certain  quaWled  pilola  Irom  Aeroformaiwn  (a 
ioM  vianhM  of  AirtMa  MuaMa  aad  FlightSafely  IntoinalioaaO  tar 
ttw  purpoae  of  training  petitioners  initiat  cadre  of  piots  in  the  Aiibua 
Industita  A-320  (A320)  type  ai*plana  viilhoul  those  Aeroformation 
airman  hoMing  appropoate  U.S.  cerWcaias  and  ratings  and  without 
aS  of  the  applicaata  training  lequirenienlt  of  Subpart  N  of 
t21.  Grant  April  12.  tmk,  Exvapltan  No.  48ez 


[FR  Doc  »-S48&  Filed  4-28-88;  8c4&  am) 


AircraflTMnibMCltei 
TumbucUn  Satetying  DovteM 

AflnK^  Federal  Aviation 
Administration  (FAA}.  DOT. 


umUvt 


action:  NMice  of  availability  of 
technical  standard  order  (TSO)  and 
request  for  coimnents. 

SURNMRT:  The  proposed  TSO/CZlb 
prescribes  the  minimum  performance 
standards  that  aircraft  tombuckle 


assemblies  and/or  lumbuckte  safetymg 
devices  most  meet  to  be  identified  with 
the  marking  'TSO-C21b." 

DATE:  Comments  must  identify  the  TSO 
file  number  and  be  received  on  or  before 
Augttst  5. 1986. 
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AOOMESS:  Send  all  comments  on  the 
proposed  technical  standard  order  to: 
Technical  Analysis  Branch,  AWS-120. 
Aircraft  Engineering  Division,  Office  of 
Airworthiness— File  No.  TSO-C21b( 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  | 

Or  deliver  comments  to:  Federal 
Aviation  Administration,  Room  335.  ,800 
Independence  Avenue,  SW., 
Washington.  DC  20591. 

NM  FURTHER  MPORMATKM  CONTACi: 
Ms.  Bobbie  ].  Smith,  Technical  Analysis 
Branch,  AWS-120,  Aircraft  Engineering 
Division.  Office  of  Airworthiness. 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591  Telephone  (202) 
267-9546.  | 

Comments  received  on  the  proposed 
technical  standard  order  may  be 
examined,  before  and  after  the  comment 
closing  date,  in  Room  335,  FAA 
Headquarters  Building  (FOB-lOA).  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  weekdays 
except  Federal  holidays,  between  8:30 
a.m.  and  4:30  p.m. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSO  listed  in 
this  notice  by  submitting  such  written 
date,  views,  or  arguments  as  they  desire 
to  the  above  specified  address.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the  Director 
of  Airworthiness  before  issuing  the  fmal 
TSO. 

Background 

I 
Proposed  TSO-C21b  will  revise  the 
strength  requirements  of  tumbuckle 
assemblies,  permit  the  use  of  aluminum 
for  tumbuckle  bodies  and  provide  for 
the  use  of  locking  clips  safetying  devices 
in  lieu  of  safety  wiring.  Furthermore,  the 
proposed  TSO  references  Military 
Specification,  MIL-T-8878C 
"Tumbuckle,  Positive  Safetying,"  dated 
October  8, 1985,  for  the  minimum 
performance  standards. 

TSO-C21a  will  remain  in  force  and 
continue  to  permit  the  manufacture  of 
tumbuckle  assemblies  which  employ 
safety  wiring. 


How  to  Obtain  Copies 

A  copy  of  the  proposed  TSO-C21b 
may  be  obtained  by  contacting  the 


person  under  "FOR  further 

INFORMATION  CONTACT."  Military 
Specification.  MIL-T-6878C.  may  be 
purchased  from  the  Commanding 
General,  Air  Materiel  Command, 
Wright-Pattersoo  Air  Force  Base, 
Dayton,  Ohio;  or  the  Commanding 
Officer.  U.S.  Naval  Air  Station, 
Johnsville,  Pennsylvania. 

Issued  in  Washington,  DC  on  April  25, 
1988. 
TlMMnas  E.  McSweeny, 

Manager,  Aircraft  Engineering  Division, 

Office  of  Airworthiness. 

[FR  Doc  88-0478  Filed  4-28-88;  8:45  am] 

MUJNQ  cow  4etO-1S-M 


National  Highway  Traffic  Safety 
Administration 

[Dodiet  No.  T84-0,1;  Notice  14] 

Hnal  Passenger  Motor  Vehicle  Theft 
Data  for  1985 

aoency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Publication  of  final  theft  data. 

summary:  The  Motor  Vehicle 
Information  and  Cost  Savings  Act 
provides  that  NHTSA  shall  publish 
.  passenger  motor  vehicle  theft  data  for 
review  and  comment  "immediately  upon 
enactment  of  this  title,  and  periodically 
thereafter."  (Emphasis  added).  The 
periodic  publication  of  these  theft  data 
does  not  have  any  effect  on  the 
obligations  of  regulated  parties  under 
the  Cost  Savings  Act.  These  theft  data 
for  years  after  1984  serve  only  to  inform 
the  public  of  the  extent  of  the  motor 
vehicle  theft  problem.  NHTSA 
previously  published  1985  theft  data  for 
public  review  and  comment.  After 
evaluating  those  public  comments,  the 
agency  has  made  some  minor  changes  to 
the  previously  published  1985  data.  This 
notice  informs  the  public  of  those  minor 
changes  and  of  this  agency's  fmal 
calculations  of  1985  theft  data. 

FOR  FURTHER  INFORMATION  CONTACT. 

Ms.  Barbara  Kurtz,  Office  of  Market 

Incentives,  NHTSA,  400  Seventh  Street 

SW.,  Washington,  DC  20590  (202-366- 

4808). 

SUPPLEMENTARY  INFORMATION:  NHTSA 

has  promulgated  a  Federal  motor 
vehicle  theft  prevention  standard  at  49 
CFR  Part  541.  This  standard  apphes  to 
cars  that  are  in  lines  designated  as  "high 
theft  lines."  Whether  or  not  a  car  line  is 
a  high  theft  line  depends  on  the 
relationship  of  the  line's  actual  or  likely 
theft  rate  to  the  median  theft  rate  for  car 
lines  in  1983  and  1984.  Section  603(b)(3) 
of  the  Cost  Savings  Act  (15  U.S.C     , 


2023(b)(3))  sets  forth  the  steps  NHTSA 
had  to  follow  in  making  its 
determination  of  the  median  theft  rate 
for  1983  and  1964.  The  agency  followed 
those  steps,  published  final  theft  data 
for  1983  and  1984  car  lines,  and  made  a 
determination  of  the  median  theft  rate 
for  those  years.  See  50  FR  46666; 
November  12, 1985. 

Section  603(b)(3)  of  the  Cost  Savings 
Act  also  provides  that  NHTSA  shall 
"periodically"  pubUsh  later  calendar 
years'  theft  data  for  public  review  and 
comment  These  publications  of  theft 
data  for  subsequent  model  years  have 
no  effect  on  the  determination  of 
whether  a  car  line  is  or  should  be 
subject  to  the  requirements  of  the  theft 
prevention  standard.  The  agency 
believes  that  the  reason  Congress 
directed  it  to  periodically  publish  theft 
data  for  later  years  was  to  inform  the 
public,  particularly  law  enforcement 
groups,  automobile  manufacturers,  and 
the  Congress,  of  the  extent  of  the  vehicle 
theft  problem  and  the  impact,  if  any,  on 
vehicle  thefts  of  the  Federal  motor 
vehicle  theft  prevention  standard. 

To  accompUsh  this  purpose,  NHTSA 
published  for  public  review  and 
comments  the  theft  rates  for  1985  on 
November  3, 1986  (51  FR  39877).  NHTSA 
received  four  comments  on  the  1985 
theft  data,  all  of  which  were  submitted 
by  vehicle  manufacturers. 

BMW  commented  that  its  car  lines 
should  be  shown  as  3,  5,  6,  and  7, 
instead  of  3  Series,  5  Series,  6  Series, 
and  7  Series  as  shown  in  the  previous 
notice.  NHTSA  agrees  and  has  made 
this  nomenclature  change  in  this  final 
listing. 

Isuzu  commented  that  the  theft  rate 
for  its  I-Mark  line  approximately 
doubled  in  1985  when  compared  to  that 
line's  theft  rate  in  1983  and  1984.  Isuzu 
analyzed  the  1985  theft  data  and  offered 
the  following  observations.  Diiring  the 
1985  model  year,  Isuzu  produced  both 
front-and  rear-wheel  drive  versions  of 
the  I-Mark.  Production  of  the  rear-wheel 
drive  version  was  discontinued  in  the 
middle  of  the  1985  model  year.  Most  of 
the  reported  thefts  of  the  I-Mark 
occurred  in  Puerto  Rico,  where  the  1985 
I-Mark  theft  rate  was  seven  times  higher 
than  in  the  United  States.  Additionally, 
the  theft  rate  of  the  rear-wheel  drive  I- 
Maric  was  as  much  as  25  times  higher 
than  the  theft  rate  for  the  firont-wheel 
drive  I-Mark.  Based  on  its  analysis. 
Isuzu  commented  that  it  was  unfair  to 
rank  a  car  whose  theft  rate  was 
disproportionately  high  in  only  one  area 
of  the  country,  and  very  low  throughout 
the  rest  of  the  coimtry,  as  a  high  theft 


line  across  the  entire  United  States. 
'  Isuzu  asked  that  the  agency  exclude 
thefts  in  Puerto  Rico  from  calculations  of 
the  I-Mark'8 1965  tfieft  rate. 

NHTSA  is  statutorily  obligated  to 
include  vehide  ftefls  from  Puerto  Rico 
in  making  theft  rate  calculations. 
Section  603(b)(5>  of  the  Cost  Savings  Act 
specifies:"*  *  *  {T]he  tem 'new 
passenger  laator  vehicle  tkefts,'  when 
'  used  with  respect  to  any  cakodn  year, 
'  refers  to  those  thefts  in  the  United 
'  States  in  such  year  which  are  of 
passenger  motor  vehicles  with  the  same 
model  year  designation  as  that  of  the 
calendar  year."  (Emphasis  added). 
Section  2  of  the  Cost  Savings  Act  C15 
U.S.C.  1901)  makes  clear  that,  for  the 
purposes  of  the  Cost  Savings  Act.  the 
United  Statee  consists  of  each  of  die 
several  States,  the  District  of  Cohmbia. 
the  Couaawiwealth  of  Puerto  Rico. 
Guam.  Ae.  Viigin  Islands,  and  Aaierican 
Samoa.  Therefore,  thefts  in  dK 
CommoBwcfilfth  of  Puerto  Rico  au5^  be 
included  in  aU  calculationt  of  theft 
rates. 

Isuzu  also  questioned  whether  all  of 
the  I-Marka  reported  as  stolen  in  IHierto 
Rico  were  actually  stolen.  As  explained 
in  previous  notices  listing  theft  ^ta,  the 
National  Crime  Information  Center 
(NCIC),  which  is  a  division  of  die  FBI.  is 
the  source  for  the  NHTSA  theft  data. 
NCIC  i^ccivet  vehicle  theft  Btfonnation 
from  nearty  23.000  police  agencies 
througoat  the  United  States.  The  agency 
has  already  determined  that  die  NCIC 
vehicle  theft  data  are  the  moat  accurate 
theft  data;  50  FR  46666,  at  466^; 
November  12,.  1985.  NHTSA  has  no 
reason  to  believe  that  the  NCIC  data 
includes  vehicles  that  were  not  stolen. 


and  Isuzu  did  not  offer  any  reasons  for 
its  doubts  about  the  accuracy  of  those 
data.  Accordingly,  no  change  has  been 
made  to  the  previously  published  theft 
data  for  the  Isuzu  I-Maric. 

Toyota  commented  that  die  1985  theft 
rates  for  its  Camry,  Corolla,  and  Tercel 
hnes  were  caicnaned  based  on 
erroneous  production  totals  for  those 
lines.  Toyota  provided  NHTSA  widi  a 
copy  of  the  1985  production  totals  for 
those  three  lines  that  it  reported  to  the 
Environmental  Protection  Agency  (EPA). 
Section  603(b)(1)  of  the  Cost  Saving  Act 
specifies  that  NHTSA  shall  use  the 
production  totals  as  reported  to  EPA. 
when  calculating  theft  rates.  Therefore, 
Toyota's  comment  was  persuasive,  and 
diis  final  list  calculates  the  theft  rates 
for  those  three  lines  based  on  the 
production  totals  reported  to  EPA. 

Volkswagen  essentially  repeated  the 
comments  it  made  on  the  1963  and  1984 
theft  data.  That  is,  Volkswagen  asserted 
that  die  purpose  of  title  VI  of  the  Cost 
Savings  Act  is  to  deal  with  "chop  shop" 
operations  and  not  with  joyrider  thefts. 
Volkswagen  asserted  that  cars  that  are 
recovered  were  not  stolen  by  "chop 
shops'^,  and  should  not  be  counted  as  a 
vehicle  theft  under  Tide  VI.  Volkswagan 
concluded  its  comment  by  suggesting 
diat  NHTSA  should  calculate  Uieft  rates 
by  subtracting  vehicles  that  are 
recovered  from  total  vehicle  thefts, 
because  this  would  more  accurately 
reflect  "chop  shop"  thefts. 

The  agency  responded  to  a  siaiilar 
comments  at  length  in  the  notice 
publishing  final  1983  and  1984  theft  daU. 
See  50  FR  46668;  November  12,.  1985i.  To 
briefly  repeat  that  response,  agency 
contacts  with  police  officials  indicate 


that  "theft-to-order"  rings  exist  across 
the  country.  In  these  rings,  professional 
thieves  takes  orders  for  specific  parts  of 
specific  models  of  cars.  Tlie  thieves  then 
steal  that  model  of  car,  remove  the 
specified  parts,  and  abandon  the  cars. 
"These  cars  are  generally  recovered. 
Hence.  NHTSA  disagrees  with 
Volkswagen's  premise  that  cars  that  are 
recovered  were  not  stolen  for  "chop 
shops." 

Even  if  NHTSA  agreed  widi 
Volkswagen's  premise,  die  agency 
woald  not  be  allowed  by  Tide  VI  to 
make  its  theft  rate  cakidahons  in  the 
marnier  suggested  by  Volkswagen. 
Section  603(b)(1)  of  die  Cost  Savings  Act 
directs  NHTSA  to  calculate  theft  rates 
by  using  "the  number  of  new  passengier 
motor  vehicle  thefts"  for  each  car  line. 
The  use  of  this  broadly  inclusive 
language  shows  a  Congressional  intent 
to  count  all  thefts  to  calculate  theft 
rates,  not  simply  those  thefts  that  can  be 
shown  to  have  been  made  by  or  for 
"chop  shops."  Accordingly,  the 
Volkswagen  suggestion  has  not  been 
adopted. 

The  following  list  represents  NHTSA's 
cakalation  of  theft  rates  for  all  1965  car 
lines.  As  noted  above,  this  list  is  ooly 
intended  to  inform  the  public  of  1985 
motor  vehicle  theft  experience,  and  does 
not  have  any  effect  on  the  obli^tions  of 
regulated  parties  under  the  Cost  Savings 
Act 

Audiority:  IS  U.S.C  2023:  delegation  of 
authority  at  49  CFR  1.50. 

Issued  on  April  22. 1988. 
Dtane  K.  Steed, 

Administrator. 

SKUNOCOOE  M10-<»4I 
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1 

TNEFT  RATE 

1 

MAKE/MODEL 

TNEFT8 

PRODUCTION 

(THEFTS/PRODUCT) 

1     1     NMUFACTURiR 

1 

(LIME) 

(NraR'S) 

(1989) 

1 

1 
1. 

1988 

1985 

(1.000'«> 

1   1  IfiENCML  MOTORS 

1 

IPONTIAC  FIREBIRD 

1.491 

86.221 

19.4124 

1   2  IfiCMCtAl  MOTORS 

JCNCVROLET  GAMARO 

2.691 

167.309 

16.0848 

1   3  |MA2M 

lRH-7 

864 

58.848 

14.6819 

1   4  JSENERAL  MOTORS 

|C«EVRaET  CORVETTE 

54S 

37.730 

14.3917 

1   5  jfiENCRia  MOTORS 

|BUia  RIVIERA 

908 

63.225 

14.3614 

1   6  jsENERAL  MOTORS 

JOCVROIET  MONTE  CARLO 

1.544 

113.847 

13.5796 

1   7  JSEHCRAL  MOTORS 

ifeUICX  RE6AL 

1.599 

120.772 

13.2398 

1   a  JCENCRAL  MOTORS 

PONTIAC  GRAND  PRIX 

728 

59.790 

12.1759 

1   9  JGEMCRAl  MOTORS 

JCAOILLAC  ELDORADO 

865 

75.215 

11.5004 

1  10  JTOrOTA 

ISUPRA 

285 

27.442 

10.3855 

1  11  jaNERAi  MOTORS 

IOLOIM08ILE  CUTLASS  SUPREME 

2.412 

234.470 

10.2870 

1  12  JCNRYSIER  CORP. 

DODGE  CONQUEST 

25 

2.502 

9.9920 

1  13  JTOTOTA 

CCLICA 

69S 

74.235 

9.3352 

1  U  JGCNERAL  MOTORS 

IPONTIAC  FIERO 

609 

69.391 

8.7764 

1  IS  IMITSUSISNI 

STARION 

50 

6.067 

8.2413 

1  16  JCCNERAL  MOTORS         | 

01DSM08IU  TORQNADO 

309 

40.415 

7.6457 

1  17  JFCRO  MOTOR  CO. 

JLINCOLN  TOUN  CAR 

864 

115.763 

7.4635 

1  18  jfiENERAL  MOTORS 

CADILLAC  SEVILLE 

287 

38.920 

7.3741 

1  19  JCNRTSLER  CORP. 

PIVNOUTN  CONQUEST 

17 

2.500 

6.8000 

1  20  Jtotota 

MR2 

153 

23,323 

6.5600 

1  21  JVOIKSUACEM 

QUANTUM 

89 

13,787 

6.4554 

1  22  JSEIKRAL  MOTORS 

CADILLAC  FLEETUOOD  SROUGNAM  (RUD) 

372 

58.364 

6.3738 

1  23  IHISSAM 

soozx 

476 

74,832 

6.3609 

1  24  JfORO  MOTOR  CO. 

FORD  MUSTANG 

909 

143.627 

6.3289 

1  25  jvOLKSyACCM 

CA8RI0LET 

72 

12.555 

5.7348 

1  26  |MA20A 

GIC 

386 

67.960 

5.6798 

1  27  JfORO  motor  CO. 

FORD  THUNDERSIRO 

821 

1U,627 

5.6767 

1  28  JPORSCNE 

911 

26 

4.590 

5.6645 

1  29  JGEMERAL  MOTORS 

PONTIAC  GRAND  AN 

427 

75.962 

5.6212 

1  30  JCEMERAL  MOTORS 

CADILLAC  DEVILLE/LIMO  (FUD) 

1.066 

190.979 

5.5818 

1  31  JPORSCNE 

9U 

77 

14.230 

5.4111 

1  32  |AMC/RENAUIT 

ALLIANCE/ENCORE 

707 

134.664 

5.2501 

1  S3  JFORO  MOTOR  CO. 

FORD  EXP 

138 

26.351 

5.2370 

1  34  JFORO  MOTOR  CO. 

MERCURT  COUGAR 

584 

111.667 

5.2298 

1  35  |MERC£OES-iENZ 

500SEL 

45 

8.695 

5.1754 

1  36  JCMRYSIER  CORP. 

DODGE  DIPLOmT 

133 

25.751 

5.1648 

1  37  JCHRTSIER  CORP. 

CMRTSLER  FIFTH  AVENUE/NEWPORT 

572 

110.999 

5.1532 

1  38  JPININFARINA 

SPIDER/AZ2URA 

3 

600 

5.0000 

1  39  JNITSURISNI 

TREDIA 

61 

12.320 

4.9513 

1  40  jiasu 

l-MARK 

89 

18. 2U 

4.8783 

1  41  JGEHERAl  MOTORS 

JPONTIAC  KMNEVILLE 

259 

53.395 

4.'8506 

1  42  |MA20A 

62* 

446 

93.709 

4.7S94 

1  43  JfORO  MOTOR  00. 

MERCURY  CAPRI 

72 

15.198 

«.737S 

1  44  JmISSAM 

SCNTRA 

821 

173.873 

4.7218 

1  45  JTOTOTA 

CRESSIDA 

203 

43.129 

4.7068 

1  46  JtOVOTA 

CAMRY 

538 

115.113 

4.4n7 

1  47  JmISSAM 

280  SX 

154 

33.460 

4.6623 

1  48  JSENERAI  MOTORr 

PONTIAC  6000 

725 

156.326 

4.6377 

49 

MITSUOISNI 

50 

TOYOTA 

51 

CNRYSIER  CMP. 

52 

BNU 

53 

•KNERAL  MOTORS 

54 

CNRYUER  COW. 

55 

NITIU8ISNI 

56 

MERCEDES-BENZ 

57 

FORD  MOTOR  CO. 

58 

FORD  MOTOR  CO. 

59 

GENERAL  MOTORS 

60 

CNRTSLER  CORP. 

61 

GENERAL  MOTORS 

62 

MERCEDES-BENZ 

63 

GENERAL  MOTORS 

44 

VOLKSUAGEN 

45 

GENERAL  MOTORS 

66 

CNRYSLER  CORP. 

67 

CNRYSUR  CORP. 

68 

MITSUBISNI 

69 

GENERAL  MOTORS 

70 

^^Jfft(^^ 

71 

ALFA  ROMEO 

72 

FORD  MOTOR  CO. 

73 

GENERAL  MOTORS 

74 

AVANTI 

75 

GENERAL  MOTORS 

76 

VOLVO 

77 

CNRYSLER  CORP. 

78 

CNRYSLER  CORP. 

1  ^ 

GENERAL  MOTORS 

1  *o 

GENERAL  MOTORS 

1  SI 

ISU2U 

1  "2 

CNRYUER  CORP. 

1  ^ 

NISSAN 

1  8^ 

JAfiUAB 

1  ^ 

FORD  MOTOR  CO. 

1  ^ 

GENERAL  MOTORS 

1  S7 

CNRYSLER  CORP. 

1  » 

GENERAL  MOTORS 

1  M 

GENERAL  MOTORS 

1  M 

TOYOTA 

1  9^ 

GENERAL  MOTORS 

1  ^ 

GENERAL  MOTORS 

1  ^ 

GENERAL  MOTORS 

1  M 

CNRYSLER  CORP. 

i  ^ 

CNRYUER  CORP. 

1  M 

CNRYUER  CORP. 

1  '7 

MERCEDES-BENZ 

1  M 

LOTUS 

1  99 

CNRYUER  CORP. 

1  100 

CNRYUER  CORP. 

1  101 

CNRYUER  CORP. 

1  102 

FORD  MOTOR  00. 

1  103 

GENERAL  MOTORS 

1  104 

GENERAL  MOTORS 

ICORDIA 

50 

11.131  1 

jcORaLA/CORaU  SPORT 

820 

183.666  i 

JLASER 

227 

50.916  1 

|4 

14 

S.M1  1 

JBUICX  LESABRE 

440 

147.479  1 

JDODGE  DAYTONA 

205 

47.437  1 

JNIRAGE 

88 

20.366  1 

|380U 

a 

11.111  1 

JFORD  LTD 

784 

184.863  1 

JLINCOLN  MARK  VII 

75 

17.692  1 

jPONTIAC  1000 

« 

16.143  1 

JOOOGE  LANCER 

192 

45.873  1 

JCNEVROLET  SPRINT 

114 

27.7B1  1 

I500SEC 

7 

1.687  1 

JOLDSNOBILE  DELTA  BB/CUSTON  CRUISER 

924 

227.481  1 

JSCIROCCO 

54 

13.812  1 

JBUICK  SICYLARK 

328 

81.409  1 

JCNRYUER  EXECUTIVE  SEDAN/LIMOUSINE 

3 

757  1 

JDflDGE  600 

232 

58.893  1 

JGALANT 

37 

9.U7  1 

{CHEVROLET  CHEVETTE 

400 

105.427  1 

JXT 

If 

5.019  1 

JSPIDER  VELOCE  2000 

8 

2.142  1 

JNERCURY  TOPAZ 

289 

77.431  1 

JBUICK  ELECTRA 

485 

129.998  1 

JAVANTI  11 

1 

270  1 

JOLDSNOBILE  98  REGENCY 

577 

161.135  1 

1740/760 

176 

49.272  1 

JOODGE  ARIES 

422 

118.525  i 

JOODGE  COLT/COLT  VISTA 

152 

«3.M1  1 

jCNEVROLET  IMPALA/CAPRICE 

830 

239.308  1 
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48 

1  y9,Tn  1 

1  IMPULSE 

47 

13.695  1 
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43 

12.543  1 

JPULSAR 

135 

1    40.252  1 

|XJ-S 

U 

4.187  1 

JFORD  TEMPO 

941 

291.667  1 
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314 

96,080  1 

joODGE  CHARGER 

184 

56.854  1 
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259 

79,492  1 
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225 

69.526  1 
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1    104,070  1 
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237.862  1 

JOLDSNOBILE  CUTUSS  CIERA/CRUISER  (FUD) 

943 

303.943  j 
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299 

1    98,574  1 
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181 

1    60.766  1 

joOOGE  OMNI 

219 

1    74.423  1 
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402 

137,762  1 
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1 

1     sso  1 
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1    92,967  1 
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1    40,010  1 
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101 

41.527 
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3 
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• 

3.509 

U 

19.734 

4 

1.840 

323 

151.102 

539 

260.055 
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73.665 

176 

88.097 

38 

19.306 

45 

23.025 

369 

204.148 

4 

2.300 

1 
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Ml 
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1 
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166.346 
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57 
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0 
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0 

69 

0 

96 

0 
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0 
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0 
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0 
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0 
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0 
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0 

Ms 

0 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  April  26. 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
submis8ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Onicer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
ISth  and  Pennsylvania  Avenue  NW., 
Washington,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number  1512-0367. 

Form  Number  ATF  REC  5220/1. 

Type  of  Review:  Extension. 

Title:  Tobacco  Export  Warehouse — 
Record  of  Operations. 

Description:  Tobacco  Export 
Warehouses  store  untaxpaid  tobacco 
products  until  they  are  exported.  The 
record  is  used  to  maintain 
accountability  over  these  products. 
This  allows  ATF  to  verify  that  all 
products  have  been  expoMed  or  tax 
liabilities  satisified,  and  it  protects  tax 
revenues. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Burden:  1  hour. 

Clearance  Officer  Robert  Masarsky 
(202)  566-7077,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  7011, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20226 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building.  Washington,  DC 
20503. 

Lob  K.  HoUond, 

Departmental  Reports  Management  Officer. 

[FR  Doc.  88-9546  Filed  4-2fr-«8:  8:45  am] 
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Pul>lic  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  April  26, 1988. 
The  Department  of  Treasury  has 


submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
8ubmis8ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
15th  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Financial  Management  Service 

OMB  Number  1510-0019. 

Form  Number  TFS 1133. 

Type  of  Review:  Extension. 

Title:  Claim  Against  the  United  States 
for  the  Proceeds  of  a  Government 
Check. 

Description:  If  a  payee  claims  non- 
receipt  of  a  Treasury  check,  the  TFS- 
1133  claim  form  and  a  copy  of  the 
negotiated  check  are  sent  to  the 
payee.  If  the  payee  wishes  to  claim 
forgery,  he  or  she  answers  questions 
on  the  form,  signs  and  returns  it  to  the 
Adjudication  Division.  Claims 
examiners  review  the  claim  to 
determine  final  action  on  the  case. 

Respondents:  Individuals  or  households. 

Estimated  Burden:  36,882  hours. 

Clearance  Officer  Hector  Leyva  (301) 
436-5300,  Financial  Management 
Service,  Room  100,  3700  East  West 
Highway,  Hyattsville,  MD  20782. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 

[FR  Doc.  68-9547  Filed  4-28-88:  8:45  am] 
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Office  of  the  Secretary 

[Dept  Cire.— Public  Debt  SeriM— No.  10- 

88] 

Treasury  Notes  of  April  30, 1M0, 
Series  Z-1990 

Washington,  April  21. 1988 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  approximately  $8,500,000,000 
of  United  States  seciuities,  designated 
Treasury  Notes  of  April  30, 1990,  Series 
Z-1990  (CUSIP  No.  912827  WC  2). 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 


of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Government  accounts 
and  Federal  Reserve  Banks  for  their 
own  account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Notes  may  also  be  issued  at  the 
average  price  of  Federal  Reserve  Banks, 
as  agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  May  2, 
1988,  and  will  accrue  interest  from  that 
date,  payable  on  a  semiannual  basis  on 
October  31, 1988,  and  each  subsequent  6 
months  on  April  30  and  October  31 
through  the  date  that  the  principal 
becomes  payable.  They  will  mature 
April  30, 1990,  and  will  not  be  subject  to 
call  for  redemption  prior  to  maturity.  In 
the  event  any  payment  date  is  a 
Saturday,  Sunday,  or  other  nonbusiness 
day,  the  amount  due  will  be  payable 
(without  additional  interest)  on  the  next 
business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
sectu^  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  denominations  of 
$5,000,  $10,000,  $100,000  and  $1,000,000, 
and  in  multiples  of  those  amounts.  They 
will  not  be  issued  in  registered  definitive 
or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  govering  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  Part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  51  FR  18260,  et  seq.  (May  16, 1986). 
apply  to  the  Notes  offered  in  this 
circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reseve  Banks  and  Branches  and 
at  the  Bureau  of  the  Public  Debt, 
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Washington.  DC  20239-150a  pnor  to 
l.-OO  p.m..  Eastern  Dayli^t  Saving  time. 
Wednesday  April  27, 1988. 
Noncompetitive  tenders  as  defined 
t>elow  vrOl  be  considered  timely  if 
postmarked  no  later  than  Tuesday,  April 
28, 1988,  and  received  no  later  than 
Monday,  May  2, 1988. 

3.2.  llie  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $5,000,  and  larger  bids 
must  be  in  multiples  of  that  amount 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
damand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  seciuities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own  j 
account.  I 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defind 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instnmientalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  fi^m  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for.  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 


opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  aiid  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yield%  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
proprated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  %  of  one 
percent  increment  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99.750.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  eqiiivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  ReservatioDS 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest  The  Secretary's 
action  under  this  Section  if  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 


must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  3.5. 
must  be  made  or  completed  on  or  before 
Monday,  May  2. 1988.  Payment  in  full 
must  accompany  tenders  submitted  by 
all  other  investors.  Payment  must  be  in 
cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  firom  institutional  investors  no 
later  than  Thursday,  April  28, 1988.  In 
addition.  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Notes  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tax  and  Loan 
Note  Accoimts  on  or  before  Monday, 
May  2, 1988.  When  payment  has  been     ' 
submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 


payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  tfie  Treasmy 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplemoits  or  amendments  do  not 


adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  aiKi.  therefore,  the  faith  of 


the  United  States  Government  is 

pledged  to  pay,  in  legal  tender,  principal 

and  interest  on  the  Notes. 

G«nldMuiphy. 

Fiscal  A$si8tant  Secretary. 

[PR  Doc  8»-M35  Filed  4-27-88;  2:14  pm] 
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EQUAL  EMPLOYMENT  OPPOirrUNITY 

"FEOCRAL  REQISTEft"  CITATION  OF 
PNEVIOUS  ANNOUNCEMENT:  53  FR  14887, 
Tuesday.  April  28. 1988.  | 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  MEETINQ:  2.-00  p.m.  (eastern  time] 
Tuesday.  May  2, 1988. 

CHANGES  IN  THE  MEETING: 

•  The  meeting  will  be  held  on  Monday, 
May  2. 1988  at  2.-00  p.m. 

•  The  following  item  under  the  Closed 
Session  has  been  cancelled:  "Agency 
Adjudication  and  Determination  on  Federal 
Agency  Discrimination  Compliant  Appeals" 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Hilda  D.  Rodriguez. 
Executive  Officer  (Acting),  Executive 
Secretariat.  (202)  634-6748. 

Dated:  April  26. 1988. 

Hilda  D.  Rodriguez. 

Executive  Officer,  (Acting)  Executive 
Secretariat 

This  Notice  Issued  April  28, 1988. 

[FR  Doc.  88-9570  Filed  4-28-88;  4:42  pm] 

MLLMQ  COOE  ■7SO-0S-M 

FARM  CREDIT  ADMINISTRATION 


;  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of  the 
forthcoming  regular  meeting  of  the  Farm 
Credit  Adniinistration  Board  (Board). 
The  regular  meeting  of  the  Board  is 
sched^ed  for  May  3, 1988. 


DATE  AND  TIME:  The  meeting  is 
scheduled  to  be  held  in  the  offices  of  the 
Farm  Credit  Administration  in  McLean. 
Virginia,  on  May  3, 1988.  from  10:00  a.m. 
until  such  time  as  the  Board  may 
conclude  its  business. 

FOR  FURTHER  INFORMATION  CONTACT 

David  A.  Hill,  Secretary  to  the  Farm 
Credit  Administration  Board.  1501  Farm 
Credit  Drive,  McLean,  Virginia  22102- 
5090.  (703)  883-^1003. 


:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean. 
Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  Parts  of 

this  meeting  of  the  Board  will  be  open  to 
the  public  (limited  space  available),  and 
parts  of  the  meeting  will  be  closed  to  the 


public.  The  matters  to  be  considered  at 
the  meeting  are: 

OpenSesaioo 

1.  CEO  Salary  Proposals— 

•  Central  Bank  for  Cooperatives 

•  Federal  Farm  Credit  Banks  Funding 
Corporation 

2.  Salary  Changes  for  the  Springfield  District; 

3.  Implementation  of  the  Agricultural  Credit 

Act  of  1987— 

•  Final  Rule  on  Disclosure  to  Shareholders. 
12  CFR  Part  620 

•  Proposed  Regulation  on  Mergers/ 
Consolidations.  12  CFR  Parts  611.  618  and  620 

•  Proposed  Regulation  on  Secondary 
Mari(et  12  CFR  Parts  611. 612. 614.  and  617- 
623 

•  Proposed  Regulation  on  Insurance  to 
System  Members  and  Borrowers.  12  CFR  Part 
618.  Subpart  B 

•  Final  Regulation  on  FCA  Organization. 
12  CFR  Part  800 

4.  Delegation  of  Authority  Concerning 

Disapproval  of  Association 
Consolidations  and  Other  Proposed 
Restructurings; 

'Closed  Sessioa 

5.  Examination  and  Enforcement  Matters. 
Dated:  April  27. 1968. 

David  A.  Hill. 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc.  88-9647  Filed  4-27-88;  3:29  pm] 

BtUJNO  CODE  STOS-OI-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:00  a.m.  on  Tuesday,  April  26, 1988, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to  consider  the  following  matters: 

Matters  relating  to  an  assistance  agreement 
pursuant  to  section  13(c)  of  the  Federal 
Deposit  Insurance  Act. 

Discussion  regarding  a  request  for  financial 
assistance  pursuant  to  section  13(c]  of  the 
Federal  Deposit  Insurance  Act. 

Discussion  regarding  certain  bank 
supervisory  matters. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope.  Ir.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L  William  Seidman,  Oiat 
Corporation  business  required  its 


■  Session  closed  to  the  public— exempt  pursuant 
to  S  U.S.C  S52b{c)  (4),  (8)  and  (9). 


consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  should  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(4),  (c)(8).  (c)(9)(A)(ii),  and 
(c)(9)(B)). 

Dated:  April  26. 198a 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman. 

Assistant  Executive  Secretary,  (Operations). 
[FR  Doc.  88-9620  Filed  4-27-88;  12.-00  p.m.] 
nujNa  cooE  (714-01-11 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

April  25. 198& 

TIME  AND  date:  10:00  a.m..  Thursday. 
April  28, 1988. 

place:  Room  600. 1730  K  Street.  NW.. 
Washington,  DC. 

STATUS:  Closed  (Pursuant  to  5  U.S.C. 
552b(c)(10)). 

MATTERS  TO  BE  CONSIDERED:  In  addition 
to  the  previously  announced  item,  the 
Commission  will  consider  and  act  upon 
the  following: 

2.  Southern  Ohio  Coal  Company,  Docket 
No.  WEVA  8e-190-R.  etc.  (Issues  include 
whether  the  judge  properly  vacated  a  section 
104(d)(2)  withdrawal  order.) 

It  was  determined  by  a  unanimous 
vote  of  Commissioners  that  this  item  be 
included  in  the  meeting  and  that  no 
earher  announcement  of  the  addition 
was  possible.  It  was  also  determined 
that  this  portion  be  closed. 

CONTACT  PERSON  FOR  MORE 

information:  Jean  Ellen  (202)  653-5629; 

(202)  566-2673  for  TDD  Relay. 

Jean  H.  Ellen, 

Agenda  CIcHl 

FR  Doc.  88-0571  Filed  4-26-88;  4:41  pm] 

atUMQ  CODC  STSS-OI-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  date:  Approximately  10:30 
a.m.,  Wednesday,  May  4, 1988,  following 
a  recess  at  the  conclusion  of  the  open 
meeting. 
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place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
.  You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meetkig. 

James  McAffee. 

Associate  Secretary  of  the  Board. 

'    Date:  April  27, 1988. 

[FR  Doc.  88-9631  Filed  4-27-88;  12:49  pm] 

BILUNa  CODE  tt-ei-M 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  date:  10:00  a.m.,  Wednesday 
May  4, 1988. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  2l8t  Streets, 
NW..  Washington,  DC  20551. 
status:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Publication  for  comment  of  proposed 
amendment  to  Regulation  C  (Home  Mortgage 
Disclosure]  to  implement  the  Home  Mortgage 
Disclousre  Act  amendments  that  pennanently 
extend  the  Act  and  expand  its  coverage. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note. — This  meeting  will  be  recorded  for 
the  benefit  of  those  unable  to  attend. 
Cassettes  will  be  available  for  listening  in  the 
Board's  Freedom  of  Information  Office,  and 
copies  may  be  ordered  for  $5  per  cassette  by 
calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 
Governors  of  the  Federal  Reserve  System, 
Washington.  DC  205S1. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R  Coyne, 
Assistant  to  the  Board;  (202)  452-^204. 


Date:  April  27. 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

FEDERAL  TRADE  COMMISSION 


DATE:  10:00  a.m.,  Friday,  April 
29,1988. 

place:  Room  432.  Federal  Trade 
Commission  Building  6th  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580. 

STATUS:  Open. 

MATTER  TO  BC00N8I0CRBK 

Consideration  of  Notice  of  Proposed 
Rulemaking  Initiating  Amendment 
Proceeding  for  Funeral  Rule. 

CONTACT  PERSON  FOR  MORE 

information:  Susan  B.  Ticknor,  Office 

of  Public  Affairs:  (202)  326-2179; 

Recorded  Message:  (202)  328-2711. 

Emily  H.  Rock, 

Secretary. 

[FR  Doc.  88-9606  Filed  4-27-88;  11:07  am] 

BiUJNG  CODE  STtO-OI-ll 
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TNs  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previousiy 
put)lished  Presidential,  Rule,  Proposed 
Rule,  and  ^k>tice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  ttw 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  ttie  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Human  Devetopmefit 
Services 

[Program  Announcement  No.  HDS/ACYF/ 
RHYP  13.623-88-1] 

Runaway  and  Homeless  Youth 
Program;  Availability  of  Financial 
Assistance 


Correction 

In  notice  document  88-4868  beginning 
on  page  7142  in  the  issue  of  Friday, 
March  4, 1988,  make  the  following 
correction: 

On  page  7167,  the  table  was  incorrect. 
The  table  entitled  "Attachment  2-HDS 
Programs  and  Activities  Covered  by 
Executive  Order  12372"  should  end  after 
the  entry  "13.670".  A  new  table  entitled 
"Attachment  2-HDS  Programs  and 
Activities  Not  Covered  by  Executive 
Order  12372"  should  follow.  The  first 
entry  should  be  "13.608". 

BIUJNO  CODE  1SOS-01-D 


DEPARTMENT  OF  THE  INTERIOR 
Bufeau  of  Land  Management 
(MT-070-04-4212-13;  M-75431]  I 

Realty  Action;  Exchange  In  Montana 

Correction 


In  notice  document  88-7599  appearing 
on  page  11565  in  the  issue  of  Thursday. 
April  7, 1988,  make  the  following 
correction: 


In  the  third  colimin,  imder  T.  10  N..  R. 
9  W.,  Section  4  should  read  "Section  4, 
Lots  3. 4,  SWy4NWy4.  SMlSV4, 

NEy4SEy4". 

BNJUNQ  CODE  ISOMH-D 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[OR-018:08-4212-14;  GP8-117] 
Realty  Action  in  Lake  County,  OR 

Correction 

In  notice  document  88-8298  appearing 
on  page  12610  in  the  issue  of  Friday, 
April  15, 1988,  make  the  following 
correction: 

In  the  table,  the  legal  description  for 
serial  no.  OR  43343  should  read  'T.  28 
S.,  R.  16  E..  W.M..  Oregon;  Sec.  18: 
SV4SV4NEy4SWy4,  SV4NV4SV«8NEy4S 

wy4". 

MLLMQ  COOe  1SOM1-0 


DEPARTMENT  OF  JUSTICE 

[AAG/A  Ordw  No.  13-88] 

Privacy  Act  of  1974;  System  of 
Records 

Correction 

In  notice  document  88-8607  beginning 
on  page  13003  in  the  issue  of 
Wednesday,  April  20, 1988,  make  the 
following  correction: 

On  page  13003,  in  the  third  column, 
the  10th  line  should  read  "JUSTICE/ 
OPA-002". 

BIUJNO  CODE  1SOS41-0 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26CFRPart1 

(TJ).  817S] 

Income  Tax;  Taxable  Years  Beginning 
After  December  31, 1953;  Limitations 
on  Passive  Activity  Losses  and  Credits 

Correction 

In  rule  document  88-3791  begiiming  on 
page  5686  in  the  issue  of  Thursday, 
February  25, 1988,  make  the  following 
corrections: 

1.  On  page  5692,  in  the  third  column, 
the  third  line  from  the  bottom  should 
read  "2T(c)(2)(iii).". 

S1.469-2T    [Corrected] 

2.  On  page  5722,  in  the  second  column, 
in  S  1.469-2T(f)(4](viii),  Example  (ii),  in 
the  second  line  from  the  bottom, 
"(f)(4)(ii)(2)"  should  read 
"(f){4)(ii)(A)(2)". 

3.  On  page  5723,  in  the  first  column,  in 
§  1.469-2T(f)(4)(viii),  Example  (vii),  in 
the  third  line,  "form"  should  read 
"from". 

S1.469-3T    [Corrected] 

4.  On  page  5724,  in  the  third  column, 
in  S  1.469-3T(b](l)(i](B),  in  the  first  line, 
"described"  was  misspelled. 

5.  On  page  5725,  in  the  first  column,  in 
§  1.460-3T(d)(l)(ii],  in  the  third  line,  after 
"taxpayer's"  insert  "taxable". 

6.  On  the  same  page,  in  the  same 
column,  in  §  1.469-3T(d)(2),  in  the  second 
line,  "regular"  was  misspelled. 

S1.469-5T    [Corrected] 

7.  On  page  5728,  in  the  first  column,  in 
9  1.469-5T(k),  Example  {7)(i),  in  the 
second  line  from  the  bottom,  after 
"office"  insert  "receptionist  in 
connection  with  the  activity". 

MLLMQ  COCC  1SOS41-0 


Friday 

April  29,  1988 


Part  II 


Department  of  Labor 

Occupational  Safety  and  Health 
Administration 


29  CFR  Part  1910 

The  Control  of  Hazardous  Energy 

Sources  (Lockout/Tagout);  Proposed  Rule 


15496 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  HeMti 
Administration 

29  CFR  Part  1910 
[Docket  Na  S-012A] 

The  Control  of  Hazardous  Energy 
Sources  (Lockout/Tagout) 

agency:  Occupational  Safety  and 
Health  Administration,  Labor. 
ACTION:  Proposed  rule. 


;  The  Occupational  Safety  and 
Health  Administration  (OSHA) 
proposes  to  issue  safety  requirements 
for  the  control  of  hazardous  energy 
sources,  as  a  new  S  1910.147.  This 
proposal  addresses  the  lockout/tagout 
practices  and  procedures  that  are 
commonly  used  to  disable  equipment 
and  to  control  the  release  of  potentially 
hazardous  energy  while  maintenance 
and  service  activities  are  being 
performed.  The  standard  would 
supplement  and  support  the  existing 
lockout  and/or  tagout  related  provisions 
by  providing  comprehensive  and 
unifonn  procedures  for  use  with  those 
provisions.  The  proposal  would  be 
applied  to  general  industry  employment 
under  29  CFR  Part  1910,  but  would  not 
cover  maritime,  agriculture,  or 
construction  employment  It  would  also 
require  training  of  employees  in  the  use 
of  these  procedures  and  provide 
employers  and  employees  with  a  set  of 
mandatory  rules  and  voluntary 
guidelines  on  which  to  base  employer 
lockout  and/or  tagout  procedural  efforts. 
The  proposal  would  not  cover  oil  and 
gas  well  drilling:  the  generation, 
transmission  and  distribution  of  electric 
power  by  utilities;  and  work  on  electric 
conductors  and  equipment  These  will 
be  the  subjects  of  separate  rulemaking 
efforts. 

The  proposed  standard  would  not 
establish  definitive  criteria  for  selecting 
a  specific  control  measure  (locks  or 
tags)  to  secure  an  energy  isolating 
device.  The  proposed  standard  would 
require  that  where  no  other  standard 
specifies  the  use  of  a  lock,  a  tag,  or  a 
combination  of  the  two  devices  for  a 
given  situation,  the  employer  must 
implement  the  proposed  procedures  and 
must  select  an  appropriate  and  effective 
control  measure  based  on  the  workplace 
hazards  that  are  encountered.  Future 
rulemakings  will  address  as  necessary 
the  use  of  specific  control  measures 
(locks  and/or  tags)  for  particular 
operations,  equipment  and  industry 
sectors. 

OSHA  expects  that  this  proposal,  if 
adopted,  would  prevent  approximately 


122  fatalities,  2S.400  lost  workday 
injuries  and  31,900  non-lost  woriolay 
injuries  a  year. 

The  proposed  nde,  S  1910.147,  would    . 
be  placed  in  Subpart )  of  Part  1910. 
Present  S  1910.147  would  be 
redesignated  as  S  1910.150  to  allow  for 
the  new  section. 

dates:  Comments  on  the  proposed 
standard  must  be  postmarked  by  June 
28, 1988.  Requests  for  a  hearing  musfbe 
postmarked  by  June  28, 1988. 
ADORESS:  Conunents,  information,  and 
hearing  requests  should  be  sent  to 
Docket  Officer,  Docket  No.  S-012A 
Occupational  Safety  and  Health 
Administration,  Room  N3670,  U.S. 
Department  of  Labor,  Washington.  DC 
20210. 

KM  nmTHER  INFORMATION  CONTACT: 
Mr.  James  F.  Foster,  Occupational 
Safety  and  Health  Administratiao. 
Room  N3649,  U.S.  Department  of  Labor, 
Washington,  DC  20210,  (202)  523-8148. 
This  Notice  of  Proposed  Rulemaking  has 
been  prepared  by  James  L  Scully, 
Project  C)ffice,  Officer  of  Mechanical 
Engineering  Safety  Standards.  Staff 
assistance  was  provided  in  several 
areas  by  Richard  Sanger. 

SUPPLEMENTARY  INFORMATKHC 
I.  Background 

OSHA's  initial  General  Industry 
standards,  29  CFR  Part  1910,  were 
originally  published  in  the  Federal 
Register  (36  FR 10466.  May  29, 1971) 
pursuant  to  section  6(a)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (the  Act)  and  became  effective  on 
August  27, 1971.  Before  their  adoption  as 
OSHA  standards,  these  occupational 
safety  and  health  standards  were  either 
national  consensus  standards  or 
established  Federal  standards.  All  of  the 
current  lockout/tagout  provisions  in  Part 
1910  which  are  affected  by  this  proposal 
were  adopted  under  the  section  6(a) 
procedure. 

At  the  time  of  adoption  of  the  original 
OSHA  standards,  there  was  no  general, 
all-encompassing  consensus  standard  or 
Federal  standard  for  locking  out  tagging 
out  or  disabling  all  types  of  machines  or 
equipment  to  protect  employees  when 
maintenance  or  service  activities  were 
to  be  performed.  However,  OSHA  did 
adopt  various  lockout-related  provisions 
of  consensus  standards  which  had  been 
developed  for  specific  types  of 
equipment.  Lockout-related  provisions 
in  the  General  Industry  standards  (29 
CFR  Part  1910)  which  were  adopted  by 
OSHA  are  found  in  the  following 
sections: 

1910.178  Powered  industrial  trucks. 

1910.179  Overhead  and  gantry  cranes. 
1910.181    Derricks. 


19101213  Woodworking  Machinery. 

1910217  Mechanical  Power  Presses. 

1910l218  Forging  Machines. 

19I012S2  Welding,  Cutting,  and  Brazing. 

1910.281  Pulp,  Paper  and  Paperboard  Mills. 

1910.282  Textiles. 

1910.283  Bakery  Equipment 
1910.265  Sawmills. 

Note:  See  Ex.  13  for  a  mora  detailed  list  of 
Ibdcout/tagout  provisions  in  the  above 
standards. 

For  further  dettuls  involving  the  use  of 
th^  provisions,  refer  to  the  discussion 
found  in  Section  V,  Summary  and 
Explanation  of  the  Standard,  dealing 
wiu  proposed  paragraph  (a)(3)(iii). 

The  present  OSHA  regulations  for 
lodcout  and/or  tagout  where  they  do 
exist  are  not  uniform  in  their  coverage. 
Inconsistencies  in  these  regulations 
exist  between  equipment  and  industries, 
and  between  different  types  of 
equipment  in  the  same  industry.  Some 
provisions  in  the  OSHA  standards 
require  equipment  to  have  the  capability 
of  being  "locked  out"  without  requiring 
such  control  to  be  accomplished.  OSHA 
feels  that  the  lack  of  a  general  standard, 
and  the  incompleteness  of  the  existing 
provisions,  have  contributed  to  the 
alarming  number  of  injuries  and 
fatalities  that  have  occurred. 

Since  the  inception  of  its  enforcement 
program,  OSHA  for  the  most  part,  has 
had  to  rely  upon  the  use  of  the  "General 
Duty  Clause"  (section  5(a)(1)  of  the  Act) 
citation  to  ensure  that  employers 
provide  safeguarding  for  their 
employees  from  the  hazards  involving 
the  release  ofhazardous  energy  (lockout 
and/or  tagout).  This  approach  has  met 
with  only  limited  ^uccess  based 
primarily  upon  the^need  for  OSHA  to 
prove,  in  the  event  of  the  contest  of  a 
section  5(a)(1)  citation,  that  the  hazard 
was  a  "recognized"  hazard  and  that  the 
hazard  was  causing  or  could  cause 
death  or  serious  physical  harm.  Because 
of  these  difficulties  and  the  need  to  fill  a 
significant  gap  in  the  current  coverage  of 
Part  1910,  OSHA  has  been  working 
since  1977  to  gather  sufficient 
information  to  enable  the  Agency  to 
write  a  comprehensive  lockout/tagout 
standard. 

In  1977,  OSHA  published  a  notice  in 
the  Federal  Register  entitled  "Machinery 
and  Machine  Guarding,  Request  for 
Information  on  Technical  Issues  and 
Notice  of  Public  Meetings"  (42  FR  1741. 
January  7. 1977)  (Docket  &-212).  In  this 
notice,  OSHA  addressed  the  issue  of 
lockout  including  the  general  question 
of  whether  lockout  should  always  be 
required  when  machinery  is  not  in  its 
normal  operating  mode,  or  whether 
rftemattve  methods  for  employee 
protection,  such  as  tagout  should  be 


permitted  (42  FR  1807).  The  purpose  of 
that  notice  was  to  generate  information 
for  use  in  updating  existing  OSHA 
standards.  Respondents  to  the  notice 
generally  recognized  the  hazards  to 
employees  when  maintenance  and 
repair  activities  are  undertaken,  and  the 
need  to  use  lockout  or  tagout  devices  for 
control  purposes.  There  was,  however,  a 
considerable  range  of  opinion  regarding 
the  effectiveness  of  either  a  lock,  a  tag, 
or  a  combination  of  these  devices  when 
they  are  used  as  safeguards. 

The  United  Automobile,  Aerospace 
and  Agricultural  Implement  Workers  of 
America  (UAW)  petitioned  OSHA  on 
May  17. 1979  (Docket  S-012.  JEx.  2-3J), 
to  establish  an  Emergency  Temporary 
Standard  (ETS)  for  locking  out 
machinery  and  equipment.  The  petition 
indicated  a  need  to  recognize  the 
complexities  of  modem  industrial 
equipment  using  more  than  simply 
electricity  as  an  energy  source.  It 
discussed  the  increasing  need  for 
locking  out  equipment  to  prevent  that 
equipment  from  cycling  without  warning 
while  it  was  being  worked  on,  and 
related  the  importance  of  applying 
lockout  procedures  to  systems  using 
hydraulic  or  pneumatic  power,  to  energy 
stored  in  springs  and  electrical 
capacitors,  and  to  potential  energy  fi'om 
suspended  parts.  Abstracts  of  case 
studies  for  fatalities  involving  22  UAW 
members  which  were  attributed  to 
lockout-related  causes  since  1974  were 
submitted  with  the  petition.  OSHA  also 
received  other  petitions  and  letters  in 
support  of  those  petitions  from  other 
labor  organizations,  including  the  AFL- 
CIO,  Allied  Industrial  Workers,  and  the 
United  Steelworkers  of  America. 

OSHA  responded  to  the  UAW  petition 
on  September  11, 1979  [Ex.  2],  declining 
to  issue  an  ETS,  but  advising  that  OSHA 
was  proceeding  to  draft  an  Advance 
Notice  of  Proposed  Rulemaking  (ANPR) 
dealing  with  the  subject,  in  which  the 
public  would  be  invited  to  comment  on 
the  major  issues  involved  in  the 
development  of  a  standard. 

OSHA  published  die  ANPR  for  a 
standard  on  lockout/tagout  in  the 
Federal  Register  on  June  17, 1980  (45  FR 
41012)  (Docket  S-012).  In  that  notice, 
OSHA  raised  issues  about  whether  or 
not  a  generic  standard  should  be 
proposed:  what  should  be  the  scope  and 
application  of  a  lockout  standard:  what 
constitutes  the  necessary  and  sufficient 
energy  isolation  methods  and  means: 
and  whether  there  is  a  need  for  written 
procedures  and  dociunented  employee 
training.  The  comments  received  in 
response  to  that  Notice  were  utilized  in 
the  development  of  the  present  proposal. 
There  did  not  seem  to  be  overwhelming 


support  in  the  comments  for  a  generic 
standard  approach  to  all  facets  of  the 
lockout/tagout  problem.  The  comments 
did,  however,  indicate  that  a 
performance-'jriented  standard,  offering 
enough  flexibihty  to  take  current  work 
practices  into  consideration,  was 
desirable  and  that  a  requirement  for 
documented  procediu«8,  including 
employee  training,  would  have  many 
advantages.  The  comments  pertaining  to 
securing  energy  isolating  devices  (the 
use  of  locks,  tags,  etc.)  did  not  generate 
an  overwhelming  response  strongly 
favoring  any  particular  method. 

There Mve  been  several  other  inputs 
into  the  development  of  ihis  Proposed 
Rule:  First  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  has  provided  considerable 
data  to  OSHA  on  tiiis  subject.  NIOSH 
published  a  notice  in  the  Federal 
Register  entitled  "Lockout  and  Interlock 
Systems  and  Devices:  Request  for 
Information"  (45  FR  7006,  January  31. 
1980)  (Docket  S-012.  [Ex.  2-1])  and  has 
provided  OSHA  with  the  responses  to 
that  notice.  As  part  of  that  project, 
NIOSH  also  pubUshed  its  "Guidelines 
for  Controlling  Hazardous  Energy 
Diuing  Maintenance  and  Servicing"  [Ex. 
4].  Other  sources  have  been  a  Bureau  of 
Labor  Statistics  (BLS)  survey  entiUed. 
"Injuries  Related  to  Servicing 
Equipment"  [Ex.  3]  and  two  OSHA- 
directed  studies — "Selected 
Occupational  Fatalities  Related  to 
Lockout/Tagout  Problems  as  Found  in 
Reports  of  OSHA  Fatality/Cata8tit)phe 
Investigations"  [Ex.  5],  and 
"Occupational  Fatalities  Related  to 
Fixed  Machinery  as  Found  in  Reports  of 
OSHA  Fatality/Catasti-ophe 
Investigations"  [Ex.  6].  Two  further 
studies  conducted  by  OSHA  involved 
the  compilation  and  analysis  of  OSHA 
Form  36  Preliminary  Fatality/ 
Catastrophe  Event  Reports  [Ex.  7]  and 
OSHA  (5)(a)(l)  citations  [Ex.  8]. 

Of  great  assistance  to  OSHA  in  this 
undertaking  was  the  fact  that  on  March 
8, 1982,  the  American  National 
Standards  Institute  (ANSI)  published  a 
national  consensus  standard  for  lockout, 
ANSI  Z244.1-1982,  "American  National 
Standard  for  Personnel  Protection — 
Lockout/Tagout  of  Energy  Sources — 
Minimum  Safety  Requirements"  [Ex.  9]. 
This  standard  lists  the  unifonn 
performance  requirements  for 
developing  and  implementing  a  lockout 
and/or  tagout  procedure  for  the 
protection  of  employees  fitim  the 
unexpected  energization,  start-up,  or 
release  of  stored  energy  from  machines 
or  equipment  during  repair, 
maintenance,  and  associated  activities. 
The  consensus  standard  was  utilized  by 


OSHA  as  the  primary  basis  for  its 
proposed  standard. 

In  July  1983,  OSHA  developed  a 
preproposal  draft  of  a  standard  for 
lockout/tagout  [Ex.  10).  This  draft  was 
developed  by  utilizing  all  relevant 
materials  available  to  OSHA  at  that 
time.  This  draft  was  distributed  to 
interested  groups,  associations, 
companies,  unions  and  individuals 
which  OSHA  was  able  to  identify  as 
having  an  interest  in  this  regulation. 
There  were  about  80  comments  received 
in  response  to  this  preproposal  draft. 
The  commenters  were  generally  in 
support  of  the  effort  to  develop  a  safety 
standard  for  lockout  and/or  tagout; 
however,  some  conunenters  objected  to 
the  inclusion  of  a  requirement  for 
locking  out  during  activities  classified  as 
"normal  operations."  Comments  from 
some  sources  favored  the  use  of  locks 
rather  than  tags  to  secure  energy 
isolating  devices,  while  others 
welcomed  the  more  flexible  approach  of 
permitting  the  use  of  locks  and/or  tags. 
Also,  there  was  considerable  comment 
regarding  use  of  the  Appendix.  Many 
commenters  wanted  the  information 
used  in  the  Appendix  moved  into  the 
body  of  the  standard  for  enforceability. 
Others  however,  wanted  the  appendix 
material  completely  removed  on  the 
groimds  that  reference  to  it  by  the  courts 
in  contested  cases  would  eventually 
determine  it  to  be  mandatory. 

The  conunents  concerning  the 
preproposal  draft,  as  well  as  all  the 
special  studies  and  other  information 
available  to  OSHA,  were  utilized  in  the 
development  of  this  proposed  standard. 

n.  Hazards 

Whenever  machines  or  equipment  are 
utilized  in  industry,  there  are  hazards 
not  only  to  the  employees  who  work 
with  them  but  many  times  also  to  other 
employees  who  are  in  the  immediate 
area.  Moreover,  when  it  is  necessary  to 
perform  maintenance,  repair  or  service, 
not  only  are  the  hazards  associated  with 
the  normal  operation  encoimtered,  but 
additional,  unique  hazards  are  present 
due  to  the  nattu«  of  the  activity  being 
conducted.  These  hazards  are  caused  by 
the  continued  presence  of  the  energy 
generated  by  the  machine  or  equipment 
for  utilization  in  performing  a  specific 
function.  This  energy  can  emanate 
directiy  from  the  power  source  or  can  be 
stored  in  the  equipment  itself. 

OSHA  believes  that  failure  to  control 
energy  adequately  accounts  for  nearly 
10  percent  of  the  serious  accidents  in 
many  major  industrial  groups.  The 
following  accidents,  taken  from  the 
NIOSH  report  entitled  "Guidelines  for 
Controlling  Hazardous  Energy  During 
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Maintenance  and  Servicing"  [Ex.  4],  are 
typical  of  these  hazards  and 
demonstrate  the  applicability  of  the 
pertinent  provisions  in  the  proposed 
standard. 

1.  An  employee  was  cleaning  the 
unguarded  side  of  an  operating  granite 
saw.  The  employee  was  caught  in  the 
moving  parts  of  the  saw  and  pulled  into 
a  nip  point  between  the  saw  blade  and 
the  idler  wheel,  resulting  in  fatal 
injuries.  (Failure  to  shutdown  or  turn  off 
the  equipment  to  perform 
maintenance — proposed 
S  1910.147(d)(1).) 

2.  An  employee  was  removing  paper 
from  a  waste  hogger.  The  hogger  had 
been  shut  down,  but  the  conveyor 
feeding  the  hogger  had  not  been.  The 
employee  climbed  onto  the  machine,  fell 
onto  the  conveyor,  was  pulled  into  the 
hogger  opening,  and  was  fatally 
crushed.  There  was  no  lockout 
procedure  at  this  operation.  (Failure  to 
document  and  implement  an  effective 
energy  control  procedure — proposed 

§  1910.147(c)(2)(i).) 

3.  Two  employees  were  repairing  a 
press  brake.  The  power  had  been  shut 
off  for  10  minutes.  They  positioned  a 
metal  bar  in  a  notch  on  the  outer 
flywheel  casing  so  that  the  flywheel 
could  be  turned  manually.  The  flywheel 
had  not  completely  stopped.  The  men 
lost  control  of  the  bar.  which  flew  across 
the  workplace  and  struck  and  killed 
another  employee  who  was  observing 
the  operation  from  a  ladder.  (Failure  to 
control  stored  energy — proposed 

S  1910.147(d)(4).) 

4.  An  employee  was  partially  inside 
an  asphalt  mixing  machine,  changing  its 
paddles.  Another  employee,  while 
dusting  in  the  control  room,  accidentally 
hit  a  toggle  switch  which  caused  the 
door  of  the  mixer  to  close,  striking  the 
Hrst  employee  on  the  head  and  killing 
him.  Electrical  switches  to  activate  the 
machine  were  not  locked  out  and  air 
pressure  to  move  the  doors  was  not  shut 
off.  (Failure  to  isolate  equipment  from 
energy  sources — proposed  i 

§  1910.147(d)(2).)  I 

5.  An  employee  was  setting  up  a 
vacuum  forming  machine  for  a  run  of 
violin  cases.  He  leaned  over  the  press 
and  accidentally  activated  the  starting 
switch.  His  head  was  crushed  between 
an  air  cylinder  and  the  frame.  (Failure  to 
isolate  equipment  from  energy  sources- 
proposed  S  1910.147(d)(2).) 

6.  An  employee  trainee  was  cleaning  a 
flour  batch  mixer.  The  employee  leaned 
the  top  part  of  his  body  into  the  machine 
when  another  worker  activated  the 
wrong  switch,  thereby  turning  the 
machine  on.  The  employee  cleaning  the 
flour  batch  mixer  suffered  fatal  crushing 
injuries  to  his  neck.  There  was  an 


unwritten  company  procedure  for 
lockout  during  all  maintenance.  The 
procedure  was  not  followed.  (Failure  to 
document  and  implement  an  effective 
energy  control  procedure — proposed 
§  19ia|47(c)(2)(i);  failure  to  train 
employees  adequately  in  lockout/tagout 
procedures — proposed  i  1910.147(c)(5).) 

7.  An  employee  was  cleaning  scrap 
from  beneath  a  large  shear  when  a  . 
fellow  employee  hit  the  control  button 
activating,  the  blade.  The  blade  came 
down  and  decapitated  the  employee 
cleaning  scrap.  (Failure  to  isolate, 
lockout/tagout  or  otherwise  disable  all 
potential  hazardous  energy  sources 
before  attempting  any  repair, 
maintenance  or  service — proposed 
§  1910.147(c)(1).) 

Servicing  activities  are  necessary 
adjuncts  to  the  industrial  process.  They 
are  needed  to  maintain  the  ability  of  all 
machines,  equipment  or  processes  to 
perform  their  intended  functions. 
Additionally,  erection,  installation, 
construction,  set  up,  changeover,  and 
breakdown  usually  require  equipment 
de-energization.  Although  these 
operations  may  not  always  be 
considered  maintenance,  repair  or 
service,  they  present  the  same  hazards 
and  are  therefore  addressed  by  this 
standard.  The  scope  and  application 
provisions  of  the  proposal  refer  to  these 
activities  collectively  as  "servicing  or 
maintenance"  activities. 
^The  above  mentioned  activities  are 
currently  being  carried  out  in  general 
industry  with  varying  degrees  of 
safeguarding  or  protection  for  the 
employee.  This  safeguarding  or 
protection  ranges  from  allowing  the 
employee  to  conduct  the  servicing 
activity  while  the  machine,  equipment  or 
process  is  energized  and  operating 
(virtually  no  protection),  to  requiring 
that  the  machine  or  equipment  simply  be 
turned  off  or  shut  down,  or  to  providing 
for  deenergization  and  lockout  and/or 
tagout  protection  on  the  machine, 
equipment  or  process. 

OSHA  believes  that  the  least 
desirable  situation  is  to  allow 
employees  to  perform  a  maintenance, 
repair,  or  service  activity  while  the 
machine,  equipment  or  process  is 
energized  and  capable  of  performing  its 
intended  production  hinction.  The 
Agency  recognizes  that  there  are  certain 
servicing  operations  which,  by  their  very 
nature,  must  take  place  without 
deenergization,  such  as  the  testing  of 
energized  equipment  air  processes. 
Additionally,  certain  normal  production 
operations,  which  are  not  intended  for 
coverage  by  this  standard,  such  as 
repetitive  minor  adjustments,  can 
sometimes  safely  be  done  wihtout  the 
machine,  equipment  or  process  being  de- 


energized  and  locked  out  and/or  tagged 
out.  with  the  use  of  ^>ecific  control 
devices,  w(^  practices,  employee 
training  and  odier  measures. 
Nevertheless,  the  vast  majority  of 
servicing  activities  can  safely  be  done 
only  when  the  machine,  equipment  or 
process  is  de-energized  and  is  not 
operating.  ' 

Even  though  there  are  servicing 
operations  whose  safe  performance 
does  not  require  that  a  machine, 
equipment  or  process  be  de-energized 
and  locked  out  and/or  tagged  out,  it 
must  be  emphasized  that  these 
operations  do  not  include  the  practice  of 
using  the  motion  of  the  components  of  a 
machine  or  equipment  as  an  aid  in 
performing  the  servicing  operation. 
Practices  such  as  the  cleaning  of  rollers 
of  printing  presses  or  the  feed  points  of 
screw  conveyors  while  the  equipment  is 
operating  not  only  expose  the  employee 
to  the  hazards  of  the  normal  operation, 
but  invariably  increase  the  fwtential  for 
an  accident  due  to  the  servicing  activity. 

Performance  of  servicing  activities  on 
a  machine  or  equipment  that  is  in 
operation  has  the  potential  of  exposing 
the  employees  to  contact  with  moving 
components  at  the  point  of  operation  or 
with  power  transmission  components, 
and  also  increases  the  risk  of  injury  due 
to  the  position  the  employee  must 
assume  and  the  need  to  remove,  bypass 
or  disable  guards  and  other  safety 
devices.  In  many  cases,  these  activities 
expose  the  employee  to  the  hazard  of 
being  pulled  into  the  operating 
equipment  when  the  material  used  for 
cleaning  or  servicing  becomes  entrapped 
in  the  equipment  mechanism.  The  Use  of 
extension  tools  or  devices  to  remove  the 
operator's  hands  from  the  danger  areas, 
while  of  some  benefit  in  reducing  direct 
employee  exposure  to  the  hazards  of 
entrapment  can  in  themselves  result  in 
injiuies  to  employees.  This  occius  when 
an  employee  is  struck  by  the  tools  or 
devices  that.inadvertently  come  in 
contact  with  moving  machine 
components,  and  are  pulled  from  the 
employee's  grasp. 

However,  shutting  down  a  machine  or 
equipment  usually  is  not  the  total 
solution  to  the  problem.  Ouce  the 
machine  or,  equipment  has  been 
stopped,  there  remains  the  potential  for 
employee  injury  from  the  unanticipated 
movement  of  a  component  of  the 
machine  or  equipment,  or  of  the  material 
being  handled.  iThis  unanticipated 
movement  can  be  caused  either  by  the 
release  of  residual  energy  within  the 
machine,  equipment  or  process,  or  as  iie 
result  of  the  conversion  of  potential 
energy  to  kinetic  energy  (motion).  For 
examine,  residual  energy  can  be 


manifested  by  the  presence  of  springs 
under  tension  or  compression,  or  by  the 
presence  of  pressure  (either  above  or 
below  atmospheric)  in  systems 
containing  gases  or  liquids. 

Potential  energy  is  considered  to  be  a 
function  of  the  height  of  an  object  above 
some  datum  plane.  This  datum  plane  is 
usually  considered  to  be  where  that 
object  would  come  to  rest  if  the  resfraint 
holding  the  object  were  released,  such 
as  where  the  upper  die  in  a  punch  press 
is  positioned  above  the  lower  die.  U  the 
restraining  device  holding  the  upper  die 
in  place  were  to  be  removed,  the 
potential  energy  of  the  upper  die  would 
be  converted  into  kinetic  energy 
(downward  motion),  and  the  upper  die 
would  be  propelled  downward,  coming 
to  rest  on  the  lower  die.  This  motion 
could  cause  a  crushing,  cutting, 
lacerating,  amputating  or  fracture  injury 
]to  an  employee's  arm,  hand  or  some 
other  part  of  the  body  which  occupied 
the  area  between  the  dies. 

OSHA  believes  that  the  most  effective 
method  to  prevent  employee  injury 
caused  by  the  unanticipated  movement 
of  a  component  of  a  machine  or 
equipment  or  of  the  material  being 
handled,  is  either  to  dissipate  or 
.minimize  any  residual  or  potential 
energy  in  the  system,  or  to  utilize  a 
restraining  device  or  system  to  prevent 
.movement.  This  can  be  accomplished  by 
moving  components  to  a  point  at  which 
springs  are  at  or  near  a  neufral  state;  by 
moving  components  so  that  liquids  or 
gases  reach  or  approximate  atmospheric 
pressure;  and  by  blocking  material  or 
components  or  moving  them  to  a  point 
of  minimum  potential  energy  (moving 
components  downward  to  a  stable, 
resting  position). 

FurUier,  even  though  the  machine  or 
equipment  has  been  shut  off,  and  even  if 
residual  energy  has  been  dissipated,  an 
accident  can  still  occiu  if  there  is  an 
inadvertent  activation  of  that  machine 
or  equipment.  Inadvertent  activation  can 
occur  due  to  an  error  on  the  part  of  the 
employee  who  is  conducting  the 
maintenance,  repair  or  service  activity, 
or  by  any  other  person.  For  example,  the 
servicing  employee  can  unintentionally 
cause  the  machine  or  equipment  to  start 
by  shorting  across  elecfrical  switches  or 
by  accidentally  moving  controllers 
(either  electrical  controls  or  valves)  into 
the  "on"  or  "open"  position. 

An  accident  can  also  ocoir  when 
another  person  not  engaged  in  the 
servicing  operation  causes  the 
activation  of  the  system  being  serviced. 
This  can  occur  when  a  person  uses  the 
wrong  controller  and  starts  a  machine  or 
equipment  that  the  employee  did  not 
intend  to  start.  It  can  also  occiu-  when  a 
.person  finds  a  machine  or  equipment 


not  operating  and  starts  it,  without 
knowing  someone  else  is  performing 
service  on  it  This  latter  type  of  accident 
is  more  apt  to  occur  when  the  machine 
or  equipment  is  large  and/or  complex, 
and  the  employee  who  is  conducting  the 
servicing  activity  is  in  an  area  of  the 
equipment  which  is  some  distance  from 
or  not  visible  from  the  controls. 

The  generally  accepted  best  means  to 
minimize  the  potential  for  inadvertent 
activation  is  to  ensure  that  all  power  to 
the  machine  or  equipment  is  isolated, 
locked  or  blocked  and  dissipated  at 
points  of  control  using  a  method  that 
cannot  readily  be  removed,  bypassed, 
overridden  or  otherwise  defeated  In  the 
case  of  an  electrically  run  machine, 
piece  of  equipment  or  process,  this  can 
be  done  by  going  back  toward  the 
original  source  of  the  power  and 
shutting  off  a  main  switch  or  by 
disconnecting  the  electrical  lines.  OSHA 
believes  that  this  action  must  be 
followed  by  the  placement  of  some 
safeguard  to  prevent  the  re-energization 
of  the  circuit  during  servicing.  To  ensure 
that  another  employee  will  not  attempt 
to  restart  the  machhie  or  equipment  or 
to  re-energize  the  circuit,  there  must  be 
some  assurance  that  all  other  employees 
know  that  the  circuit  is  de-energized  and 
must  remain  so.  This  can  be 
accomplished  by  the  utilization  of  a 
standardized  procediu^  for  de- 
energizing  the  system,  and  training  of  all 
employees  to  familiarize  them  with  that 
procedure.  Additional  training  is  also 
needed  for  those  employees  who  must 
utilize  the  procedure  and  for  those 
employees  who  are  or  may  be  exposed 
to  the  hazards  of  the  unanticipated  re- 
energization  of  the  machine  or 
equipment. 

Even  if  all  other  protective  measures 
are  taken,  accidents  can  still  occur 
following  the  completion  of  the 
maintenance,  repair  or  servicing 
activity,  if  the  machine,  equipment  or 
process  is  re-energized  and  started 
before  all  guards  and  other  safety 
devices  have  been  replaced,  or 
reinstalled.  Additionally,  aU  tools  and 
other  foreign  objects  must  be  removed 
from  the  location  and  a  check  completed 
to  ensure  that  no  employees  are  in  a 
place  where  the  re-energization  and 
starting  of  the  machine  or  equipment 
will  endanger  them. 

m.  Accident  Data 

The  collection  of  data  on  accidents 
resulting  from  a  failture  to  utilize  proper 
lockout  and/or  tagout  procedures  is 
hampered  because  many  accidents  are 
not  reported;  are  reported  only  locally; 
or  are  reported  and  categorized  under 
other  causal  factor  categories  (such  as 
"caught-in"  or  "caught-between"). 


Incorrect  categorization  is  particularly 
true  for  lockout/tagout  related 
accidents,  since  the  injuries  often  occur 
at  a  distance  from  the  energy  source 
which  was  not  properly  controlled.  As  a 
result  OSHA  believes  that  the  data 
available  represent  only  a  portion  of  the 
total  injuries  and  fatalities  that  have 
occurred.  However,  OSHA  believes  that 
the  accidents  which  have  been 
investigated  and  studied  as  being 
"lockout  related"  provide  a  graphic 
illustration  of  the  extent  of  the  problem, 
the  causal  factors,  the  distribution  of 
accidents  in  industry,  and  the  type  and 
severity  of  injuries  resulting  from  those 
accidents. 

There  have  been  several  studies 
conducted  to  determine  the  magnitude 
and  extent  of  the  problem.  These  studies 
were  conducted  by:  (a)  The  U.S. 
Department  of  Labor,  Bureau  of  Labor 
Statistics;  (b)  OSHAs  Office  of  Data 
Analysis  (formerly  Office  of  Statistical 
Studies  and  Analysis);  (c)  the  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH);  (d)  OSHA's  Office  of 
Experimental  Programs;  and  (e)  OSHA's 
Office  of  Mechanical  Engineering  Safety 
Standards.  The  studies  are  discussed  in 
the  following  paragraphs. 

A.  Bureau  of  Labor  Statistics  Work 
Injury  Report  Study 

The  first  study  examined  by  OSHA 
was  the  Work  Injury  Report  Study 
entitled  "Injuries  Related  to  Servicing 
Equipment"  [Ex.  3].  This  study  is  a 
compilation  of  reports  of  accidents  and 
follow  up  survey  questionnaires  sent  out 
by  the  Bureau  of  Labor  Statistics  (BLS). 
llie  survey,  conducted  from  August  to 
November  1980,  covered  workers  who 
were  injured  while  cleaning,  repairing, 
unjamming  or  performing  other  non- 
operating  tasks  on  machines,  equipment 
and  electrical  or  piping  systems.  BLS 
identified  accidents  from  25 
participating  states,  and  mailed  each  of 
the  injured  employees  a  follow-up 
questionnaire  containing  inquiries  about 
the  specific  details  of  their  accidents. 
There  were  1,285  questionnaires  sent  out 
and  833  (approximately  65  percent)  of 
the  employees  responded.  Not  all 
questions  were  responded  to  by  all 
participants,  since  many  of  the 
questions  related  to  situations  which 
may  not  have  been  relevant  to  the 
circumstances  of  each  injury.  In  some 
instances,  many  of  the  respondents  also 
gave  multiple  responses  to  a  single 
question. 

Tables  I  through  V  present  tabulations 
of  the  results  of  the  BLS  Woik  Injury 
Report  Study. 
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Table  I.— Industry  Distribution— By 
Standard  Industrial  Classification 
(SIC)  Major  Division  and  Company 
Size 


work- 

Percent- 

ers 

ages' 

DIviaioiv-lndustry: 

A— Agriculture,  torestiy,  and 

llsNng « — ««-«. 

12 

1 

B-Mnng 

1 

C — Conslnjclion  .™„.....„.™™. 

35 

'     4 

D— Manutaduring 

619 

1  74 

pubic  uliities _     .-     . 

19 

2 

F-Whoto^ate  trades 

57 

7 

G— Retail  trades 

31 

4 

H— Finance,  inauranca,  and 

realastate  

8 

1 

I-Servfces        

43 

5 

JSK-Others 

8 

1 

Total 

833 

100 

tvhich  accidents  occurred: 

1-19  employees....- 

158 

20 

20-49  employees 

123 

15 

50-99  employees 

120 

15 

100-499  employees 

234 

29 

500  or  more  employees 

158 

20 

Total 

»794 

100 

100. 


'  Oje  to  rounding,  percentages  may  not  add  to 


*  The  total  ol  each  table  represent  the  number  of 
respondents  answerir>g  ttie  pertinent  question<s)  of 
the  survey. 

Table  II.— Occupational  Distribution 


Occupation 


Operations,  excluding  trartsport„. 

Craft  and  Kmdred  workers „. 

Laborers,  excluding  farm 

Service  workers,  exckidrig  pri- 
vate household 

Clerical  and  kindred  workers. 

Managers  and  administrators 

Professional,  technical,  and  kirv 
dred 

Transport  equipment  operators 

Farm  laborers  and  supervisors 

Nondassilied 


Total.. 


Work- 
ers 


373 

281 

94 

19 
19 
13 

12 

10 

8 

4 


833 


Per- 
cent 


45 
34 
11 

2 
2 
2 

1 

1 

1 

(•) 


100 


Note:  Due  to  roundkn.  percernages  may  not  add 
to  100. 
*  Less  than  0.5. 

TABLE  III.— Circumstances  of  Injury 


Work- 
ers 

Per- 
cent (') 

How  dMiniufies  occur? 
Iniured    by    moving    machine 
part 

735 

45 

29 

10 
14 

88 

toiiured  by  contact  with  ener- 
gized eiectnc  parts... _„ 

Injured  by  burners,  hot  liquMs 
or  ottier  hazardous  materials.. 

kifured    by    falling    machirte 

5 
3 
1 

Other 

2 

Toi«l        

833 

100 

TABLE  111.— Circumstances  of 
Injury— Continued 


Work- 
ers 

Pw- 
oert(') 

Was  equipment  turned  off  before 
doing  tssk? 

Yes ZZZZ 

653 
180 

78 
22 

Total - 

833 

100 

If    equipment    not    turned    off. 
reason<s)  given: 
Worker  felt  it  wouM  slow  down 
production  or  take  too  kxtg .... 
Not  required  by  company  pro- 

112 

69 

8 

209 

209 

62 
61 

19 

12 

Worker  dkj  not  know  how  to  — 

Od  not  thmk  it  necessary 

Task  couM  not  be  done  with 
power  off 

1 
36 

35 

Worker  did  not  realize  power 
was  on 

10 

Other  reasons..          

10 

Total 

592  (») 

-(») 

If  equipment  was  turned  off. 
a.  What  happened  at  the  time 
of  injury? 
Injured  empk>yee  acckfental- 

ly  turned  equipment  on 

Co-worker           accidentally 
turr>ed  equipment  on 

20 
15 

56 

9 

30 

46 

11 
9 

Co-worker  turned  equipment 
on,    not    knowing    equip- 
ment was  being  worked 
on 

32 

moved      when      jannip 

clewed 
Pwts  were   still   in  motkm 

(coasting) _ 

Other  reasons 

S 

17 
26 

Total _ _ 

176 

100 

If  equipment  was  turned  off: 
b.  Were  additnnal  steps  taken 
to  de-energize  equipment? 
No— not  necessary 

49 
23 

20 
37 
14 

11 

31 

No— «K>l  required  by  compa- 
ny  

14 

No— worker   dU    not   have 

tods - ...:.„. 

No— otf»er  reason 

No — reason  not  given 

5 

2 
13 
23 

dscorwiected  mam  power 

9 

4 

Disconnected  electric  line 

Drained  pressure  or  hazart}- 

ous  material 

Other 

3 

6 
6 

Total 

160  («) 

-(») 

Notes: 

(■)  Due  to  rounding,  percentages  may  not  add  to 
100. 

(*)  Because  more  than  one  response  Is  possMe, 
tne  sum  of  the  responses  and  percentages  may  not 
equal  the  total  number  of  persor^  wtw  answered  the 
question. 


Table  IV.— Training 


Was  kxAoul  inatructton  provW- 
ed  smployeai? 

Total — - 

NO..ZZIZZZZZ!!™!!!"! 

If  Instiuctfon  provided,  in  vfhat 
form? 

Total 

ProvWed  printed  instructwns 

Procedures  posted  on  equip- 


Irwtmction  given  as  part  of  otv 
tfie-job  tiaMng 

Formal  training  given  at  meet- 
ing, etc ..._ — 

Otiwr 

Whan  was  tockoul  Instruction 
given? 

Total : 

After  the  accident 

One  to  six  months  before  ac- 
cident  

Six  months  to  a  year  before 
accident 

Upon  hiring _ 

Over  a  year  before  accMent 


Workers     PsroenI 


554 

214 
340 


273 
25 

37 

176 

28 
7 


•186 
15 

36 

28 
84 
60 


100 
38 
61 


100 
9 

14 

64 

10 
3 


•100 
8 

19 

15 
45 
32 


•  Because  more  than  one  response  is  possMe, 
the  sum  of  the  responses  and  percentages  may  not 
equal  the  total.  Percentages  are  cakxilated  by  dKnd- 
ing  ecKh  number  ol  responses  by  tne  total  number 
of  persons  wtw  answered  the  question. 


Table  V.— Estimated  Lost  Workdays 


No.  of  lost  workdays 


Total 

No  time  k>st 

1-5  workdays  tost 

6-10  workdays  tost.. 
11-15  workdays  tost.. 
16-20  workdays  tost.. 
21-25  workdays  tost.. 
26-30  workdays  tost .. 

31-40  workdays  tost 

41-60  workdays  tost 

More  ttMn  60  workdays  tost 

No  irxiicatton  of   number  of 
lost  workdays  — 


Workers 


793 
107 
132 
95 
75 
47 
47 
60 
49 
54 
41 

86 


Percent 


100 

13 

17 

12 

9 

6 

6 

8 

6 

7 

5 

11 


B.  Analysis  of  83  Fatality  Investigations 
by  OSHA  's  Office  of  Data  Analysis 

The  second  study  examined  by  OSHA 
was  the  compilation  of  data  from  83 
fatahty  investigations  conducted  by 
OSHA  between  1974  and  1980.  This 
report  is  entitled,  "Selected 
Occupational  Fatalities  Related  to 
Lockout/Tagout  Problems  as  Fotmd  in 
Reports  of  OSHA  Fatality/Catastrophe 
Investigations";  [Ex.  5].  All  of  these 
accidents  were  identified  as  having 
been  caused  by  failive  to  properly 
lockout  machines,  equipment  or  systems 
prior  to  performing  maintenance,  repairs 
or  servicing. 

Tables  VI  through  Vm  present 
tabulations  of  the  results  of  the  OSHA 
Analysis  of  83  fatality  investigations. 


Table  VI.— Causal  Factors 


Total 

Lack  of  adherence  to 

work  practices  (rx>  prooa- 
dure  or  faiure  to  foSow  pro- 
cedure)  _ „ „_ 

Accklantil  or  Inadvertant  acM- 


FaSure  to  daactivais.. 
Equtpmanl  failure.._. 
Other :. 


Note  Dm  to  rounding,  peroantagaa  mm  not  add 
to  too.  ^^ 

Table  VII.— Agent  of  Injury 


Agent 


Total 

Agitators  aiMl  mixars  ._._ 

Rous  and  rollers 

Conveyors  and  augers.... 

Saws  and  cutlers 

Hoists 

Earth  moving : 

Ciuahara  and  pulvarizsre 

Forges  artd  presses 

Electiical  apparatijs 

VOnKies  •..••••»*••■■■•»■•»•••*•■< 

other 


83 

100 

12 

14 

11 

13 

11 

13 

11 

13 

10 

7 

5 

5 

5 

3 

4 

9 

11 

Table  Vin.— Employee  Activity 


Activity 

Nuntber 

Percent 

Totrt . 

83 

69 
14 

100 

Conducting  normally  assigned 

duties _ 

CorNkjctirfg  ott>er  sites 

83 
17 

In  analysing  the  83  fatality 
investigation  reports  and  assigning 
causes  to  each  accident,  no  attempt  was 
made  to  draw  conclusion  or  inferences 
beyond  the  information  contained  in  the 
reports.  For  example,  if  the  employee 
was  killed  in  operating  machinery, 
unless  the  report  stated  otherwise,  the 
cause  of  the  accident  was  considered  to 
be  failure  to  shut  off  the  machine,  rather 
than  a  combination  of  causal  factors 
such  as  failure  to  shut  off  the  machine, 
failure  to  lockout  and/or  tagout,  failure 
to  document  adequate  prpcedtires,  and 
failive  to  provide  sufficient  employee 
training.  Additionally,  if  a  machine  was 
foimd  to  be  nmning,  it  was  assumed  that 
the  employee  failed  to  shut  off  the 
machine  rather  than  that  another 
employee  restarted  the  machine. 

C.  Analysis  of  125  Fixed  Machinery 
Fatalities  by  OSHA 's  Office  of  Data 
Analysis 

.  A  separate  study  by  OSHA's  Office  of 
Data  Aialysis  is  entitled  "Occupational 
Fatalities  Related  to  Fixed  Machinery  as 
Found  in  Reports  of  OSHA  Fatality/ 
Catastrophe  Investigations"  [Ex.  6].  This 


study  contained  in  analysis  of 
investigative  reports  of  125  fatilities 
involving  fixed  machinery  which 
occurred  between  1974  and  1976,  and 
which  were  investigaed  by  OSHA.  The 
primary  causal  factors  under  which  the 
accidents  were  classified  were  operating 
procedures,  accidental  activation,  lack 
of  machine  deactivation,  equipment 
failure,  and  other  causes. 

The  following  is  a  tabulation  of  the 
results  of  this  study. 

Table  IX.— Causal  Factors  OSHA 
Analysis  of  125  Fatal  Accidents 


Causal  factor 

Total — 

Faikire  to  adhere  to  safe  oper- 
ating procet^jres 

Accidental  macfiine  activation. 
Machine  not  deactivatad ..... — 

Equipment  failure 

Otttar 


D.  National  Institute  for  Occupational 
Safety  and  Health,  Guidelines  for 
Controlling  Hazardous  Energy  During 
Maintenance  and  Servicing 

The  next  study  considerd  by  OSHA 
was  one  done  by  the  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH)  [Ex.  4].  Fifty-nine  out  of  a  total 
of  300  accident  reports  were  analyzed  to 
illustrate  situations  io  which  adequate 
control  of  energy  might  have  prevented 
the  accidents.  These  case  files  were 
selected  because  they  contained 
sufficient  detail  to  enable  NIOSH  to 
evaluate  the  accidents  and  determine 
what  counter  measures  might  have  been 
available  to  prevent  the  accidents. 

The  report  indicated  that  these  types 
of  accidents  are  preventable  if  effective 
energy  control  techniques  are  available, 
the  workers  are  trained  to  use  them,  and 
management  provides  the  motivation  to 
ensure  their  use. 

The  following  is  a  tabulation  of  the 
results  of  the  study. 

Table  X.— Causal  Factors  NIOSH 
Study 


Factor 

Total ..^ 

FaMura    to    d»«nargizs    ma- 
chine or  cor«trol  energy _... 

Acctoental  re-energization 

kieffective  energy  isolation 

Disregarding  reaidual  energy 


E.  Analyses  of  Fatality/Catastrophe 
Reports  and  General  Duty  Clause 
Citations  by  OSHA  'r  Offices  of 
Experimental  I^ograms  and  Mechanical 
Engineering  Safety  Standards 

There  were  two  additional  OSHA 
studies  which  were  conducted  joinUy  by 
the  Office  of  Experimental  Programs  and 
the  Office  of  Mechanical  Engineering 
Safety  Standards.  These  studies  were 
compilations  and  analyses  of  OSHA 
Form  36  reports  [Ex.  7]  and  OSHA 
5(a)(1)  citations  [Ex.  8],  respectively. 

An  OSHA  Form  36  (Preliminary 
Fatality/Catastrophe  Event  Report)  is 
prepared  each  time  an  Area  Office  is 
notified  of  a  serious  accident  resulting 
either  in  a  fatality  or  in  serious  injury  to 
five  or  more  employees  that  necessitates 
their  hospitalization.  This  report  is  used 
to  determine  whether  or  not  OSHA  will 
conduct  an  investigation  of  the 
circumstances  surrounding  the  accident. 
Since  OSHA  did  not  receive  notification 
of  all  accidents  resulting  in  a  fatality  or 
catastrophe,  the  total  number  of 
workplace  fatalities  and  serious  injuries 
which  occurred  during  this  study  period. 
However,  OSHA  believes  that  the  cause 
of,  and  the  circumstances  leading  to,  the 
accidents  clearly  demonstrate  the 
nature  and  seriousness  of  lockout/ 
tagout-related  accidents. 

The  Form  36  study  which  analyzed 
data  reported  diuing  the  period  1982- 
1983  [Ek.  7],  utilized  a  list  of  443 
fatalities.  Of  these  fatilities,  which  all 
occurred  in  industries  subject  to  the 
present  proposal,  it  was  determined  that 
36  (8.1  percent)  would  have  been 
prevented  by  the  use  of  effective  lockout 
and/or  tagout  procedures. 

The  second  study  [Ex.  8]  used 
information  developed  by  OSHA's 
Office  of  Mechanical  Engineering  Safety 
Standards  which  identified,  categorized 
and  logged  "general  duty"  clause 
(section  5(a)(1)  of  the  OSH  Act)  citations 
from  1979  to  1984.  A  general  duty  clause 
citation  is  issued  when,  during  an 
inspection,  a  "recognized  hazard"  is 
detected  which  is  causing  or  is  likely  to 
cause  death  or  serious  physical  harm  to 
an  employee,  but  which  is  not  addressed 
in  an  OSHA  standard  applicable  to  that 
industry. 

The  citations  in  the  latter  study  have 
been  broken  down  between  maritime, 
construction,  and  general  industry.  The 
general  industry  citations  were  further 
subdivided  to  reflect  the  nature  of  the 
hazard  which  the  citation  addressed, 
such  as  hazardous  materials  or  material 
handling.  When  there  was  special 
Agency  interest  in  an  industry  or 
hazard,  the  citations  were  further 
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broken  down  by  industry  sector  (such  as 
oil  and  gas  well  drilling)- 

From  1979  through  1984,  3,638         | 
inspections  were  conducted  which    I 
resulted  in  the  issuance  of  general  duty 
clause  citations.  Of  these  3,638 
inspections,  there  were  376  inspections 
in  which  the  failure  to  control  hazardous 
energy  was  cited.  Hence,  in 
approximately  10  percent  of  all         i 
inspections  which  resulted  in  the       ' 
issuance  of  at  least  one  General  Duty 
clause  citation,  herein  referred  to  as  a 
5(a)(1)  citation,  failure  to  lockout  and/or 
tagout  as  identified.  [Ex.  8] 

The  following  is  a  tabulation  of 
breakdown  of  lockout  citations  by 
industry  division. 

Table  XI.— Industry  Profile  OSNa 
5(a)(1)  Lockout  Citations 


Table  XI.— Industry  Profile  OSHA 
5(a)(1)  Lockout  Citations— Continued 


Industoy  dMiiont 


NumtMr 


Porc8frt 


Industry  dMsions 

Numbar 

o>>          Pen 
citations 

»nt 

Total 

A— AgricuNure,    teresby 

"and" 

376         1 

2 

4 

18 

310 

11 

14 

S 

0 

12 

0 

0 

00 

rt—UmktQ 

1 1 

O-ConttnxHon   ._. 

D    Mwmactufing 

4.8 

8^4 

17 

G-ReM  trades 

n 

H— Fmanca,    immncs 
real  estate 

and 

fl 

1— Services 

J— Pubftc  admiistralion ««« 

K— Not  olhennse  dassified 

3.2 

0 

0 

^Note:  Due  to  funding,  p^centages,^  no.  «« 


rv.  Basis  For  Agency  Action 

OSHA  believes  that  there  exists  a 
sufficient  body  of  data  and  information 
upon  which  a  reasonable  standard  can 
be  based  to  reduce  the  number  of 
fatalities  and  injuries  resulting  from 
failure  to  utilize  proper  and  adequate 
practices  and  procedures  for  the  control 
of  potentially  hazardous  eqergy.  This 
position  is  based  upon  an  analysis  of  the 
accident  data  available  to  OSHA  all  of 
which  is  in  the  docket  of  this  rulemaking 
proceeding. 

Most  accident  reports  break  down  the 
relevant  information  in  accordance  with 
the  classifications  contained  in  the 
American  National  Standards  Institute, 
ANSI  Z16.2.  "Method  of  Recording  Basic 
Facts  Relating  to  the  Nature  and 
Occurrence  of  Work  Injuries"  [Ex.  11]. 
These  classifications  are:  The  nature  of 
the  injury,  part  of  the  body,  source  of  the 
injury,  accident  type,  hazardous 
concUtion,  agency  of  injury  and  unsafe 
act.  Many  accident  reports  are 
generated  primarily  to  document  the 


occurrence  of  accidents  and  concentrate 
on  the  information  which  is  neccessary 
to  process  woriiers'  compensation 
claims.  For  this  reason,  they  tend  to 
emphasize  information  about  the  injury 
rather  than  the  events  and  conditions 
which  caused  the  accidents.  Therefore, 
most  of  the  pertinent  information 
identifying  the  nature  and  extent  of  the 
problem  of  controlling  hazardous  energy 
was  gathered  by  OSHA  by  conducting 
the  special  studies  referred  to  above. 
Because  of  the  limitation  on  the 
available  data,  no  single  study  in  itself 
can  be  expected  to  provide  conclusive 
support  for  comprehensive  regulation  of 
lockout/tagout  hazards.  However,  the 
studies  and  other  available  data,  when 
considered  as  a  whole,  clearly  indicate 
not  only  the  scope  and  extent  of  the 
problem,  but  also  the  need  for  a 
comprehensive  standard.  The  studies 
are  consistent  in  their  demonstration  of 
the  causative  factors  involved  in 
lockout-related  accidents,  and  they 
provide  strong  evidence  for  the  potential 
effectiveness  of  OSHA's  proposed  rule 
in  dealing  with  those  factors. 

OSHA  believes  that  the  hazards 
associated  with  the  failure  to  control 
hazardous  energy  are  widespread.  The 
following  table  indicates  the 
distribution,  by  industry,  of  the 
accidents  reported  in  the  Bureau  of 
Labor  Statistics  (ELS)  Work  Injury 
Report  Study  (WIR)  and  in  the  OSHA 
5(a)(1)  study  citations  discussed  earlier. 


TABLE  XII.— INDUSTRY  PROFILE  BLS  WIR  AND  OSHA  5(a)(1)  CiTATKWS 

Industry  (by  dMsion) 

BLS 

P6rc6nl 

5(aHl) 

Percent 

A-Agricunura.  lorestry  and  IHMng , 

B— MMng   .     ..  _ _                 

12 

1 

35 

618 

10 

57 

31 

6 

43 

8 

833 

1 

74 
100 

2 
4 

18 
310 

11 

14 
5 
0 

12 

0 

376 

.5 
1.1 

C— Coni*ijclim   .  .             ^     

4.8 

O    Murarfrtirtng , ,    „ ^,  ,                                  

92.4 

E— TrMMpnrtalkin  and  p^dk!  uliitiM                                                              

2.9 

F— Wholaaaie  IradHs 

3.7 

G    ntMlfcad— ,.               

H — TinancM,  inl^J^an^#  and  r^  estate 

1.3 
0 

l-SMtAM 

3.2 

Qlh^  Of  u>ii<POwn «,        ^ 

0 

ratmt ,     

100 

Although  employees  in  almost  every 
industrial  division  are  exposed  to  the 
hazards  associated  with  the  unexpected 
energization  or  start  up  of  machines  or 
equipment,  or  by  the  unanticipated 
release  of  stored  energy,  the 
preponderance  of  the  accidents  and 
injuries  occur  in  Construction  (Divisron 
C).  Manufacturing  (Division  D). 
Wholesale  trades  (Division  F).  and 
Services  (Division  I).  It  should  be  noted 
that  Services  includes  many  employers 
who  perform  maintenance  on  equipment 


in  manufacturing  and  other  sectors 
covered  by  Part  1910. 

OSHA's  evahiatlon  of  5(a)(1)  citations 
that  involve  failure  to  control  hazardous 
energy  indicates  that  this  area  accounts 
for  about  10  percent  of  the  serious 
hazards  not  presently  covered  by  a 
specific  OSHA  standard.  The 
seriousness  of  the  hazard  is  highlighted 
by  the  fact  that  5(a)(1)  citations  are 
issued  only  for  recognized  hazards 
which  cause  or  are  likely  to  cause  death 
or  serious  physical  harm,  while  the 
OSHA  Form  36  is  initiated  only  when 


OSHA  is  notified  of  deaths  or  multiple 
hospitalizations.  Further  analysis  of  the 
lost  workday  data  from  the  BLS  WIR 
indicates  that  the  severity  of  injuries 
from  failure  to  control  hazardous  energy 
sources  (an  average  of  24  lost  woricdays 
per  lost  time  injury)  is  much  higher  than 
the  national  industry-wide  average  of  16 
lost  woricdays  [Ex.  14]. 

In  developing  this  proposal.  OSHA 
has  estimated  the  total  numbers  of 
fatalities,  lost-workday  injuries,  and 
minor  injuries  attributable  to  lockout- 
related  accidents.  These  estimates  were 


based  on  an  extrapolation  of  the 
available  national  data  sources 
discussed  earlier  [Ex.  3. 5. 6, 7].  From 
these  data  the  number  of  preventable 
accidents  were  determined.  It  was 
estimated  that  adopting  the  proposed 
rule  would  prevent  approximately  31,900 
minor  (non-lost-woricday)  injuries: 
28,400  lost-workday  injuries;  and  122 
fatalities  per  year  (based  on  1984 
employment  levels)  [Ex.  17].  These 
estimates  were  derived  by  identifying 
the  percentage  of  accidents,  in  various 
data  sources,  which  were  determined  to 
be  lockout/tagout-related  and  applying 
those  percentages  to  the  number  of 
accidents.  It  was  determined  that  two 
percent  of  all  nonfatal  accidents  and  7.1 
percent  of  all  fatalities  were  lockout/ 
tagout-related. 

'  In  addition,  the  data  indicate  that  the 
risk  of  accidents  and  injuries  exists  in 
all  places  of  employment.  This  finding  is 
predicated  upon  the  distribution  by  size 
of  the  companies  which  employed  the 
injured  employees  surveyed  in  the  BLS 
WIR.  In  the  survey,  almost  as  many 
respondents  (392,  or  49  percent)  reported 
that  they  were  employed  at  faciUties  of 
100  or  more  employees  as  those  who 
were  employed  at  facilities  of  less  than 
100  employees  (402.  or  51  percent). 

Based  upon  analysis  of  all  of  the 
aforementioned  evidence,  OSHA 
believes  that  the  failure  to  control 
hazardous  energy  results  in  a  significant 
risk  to  employees.  Further,  the  data 
clearly  demonstrate  that  the 
consequences  of  an  accident  involving 
failure  to  lockout/tagout  are  more 
severe  in  terms  of  lost  workdays  than 
the  average  industrial  accident.  OSHA 
also  believes  that  a  significant  risk  from 
hazardous  energy  sources  extends 
across  many  segments  of  industry. 

OSHA  has  also  analyzed  the  studies 
to  determine  the  underlying  causes  of 
the  conditions  which  existed  when 
lockout/tagout-related  accidents 
occurred.  From  this  information,  OSHA 
developed  a  list  of  measures  which 
would  have  prevented  most  of  the 
accidents  in  the  studies,  and  used  this 
list  as  the  basis  of  its  proposed 
standard.  It  should  be  noted  that  the 
studies  vary  widely  in  the  quantify  and 

3'uaUfy  of  the  information  provided  for 
le  reported  accidents  (different 
methods  of  reporting,  and 
incompleteness  of  the  findings  of  the 
causes  of  the  accidents,  for  example). 
Therefore,  professional  judgment  was 
used  in  the  interpretation  of  the  results 
of  the  studies,  in  order  to  provide  a 
comprehensive  evaluation  of  the  data 
and  to  correlate  the  information  on 
accident  causation.  While  the  numbers 
and  percentages  fix>m  one  study  to 


another  do  not  necessarily  agree,  the 
studies  all  indicate  the  existence  and 
seriousness  of  the  problems,  and 
provide  valuable  information  as  to 
corrective  measures  that  are  necessary. 
Tables  Xin  through  XVIII  below  cover 
what  OSHA  believes  are  the  major 
causal  factors  in  lockout-related 
accidents,  and  indicate  the  prevalence 
of  such  factors  as  reflected  in  the 
different  accident  studies. 

Table  XIII.— Servicinq  Accidents  Oc- 
curring While  Equipment  Is  Operat- 
ing 


Study  (total  considered) 


BLS  WIR  (833) 

OSHA  Analyats  ol  83  (ataMies 
(83) _ 

OSHA  Report  o(  Fixed  Ma- 
chinery (125) ; 

NIOSH  Study  (59) _ 


Percent 


78 

65 

18 
46 


The  reasons  most  often  given  in  the 
BLS  WIR  for  not  turning  off  equipment 
prior  to  servicing  were  that  it  would 
take  too  long  or  slow  down  production; 
it  was  not  required  by  the  employer;  it 
was  not  necessary;  or  the  task  could  not 
be  done  with  the  equipment  off. 

As  pointed  out  in  the  Hazards  section 
of  this  Notice,  just  shutting  off  a 
machine,  equipment  or  process  may  not 
completely  control  the  hazardous 
energy.  Even  after  a  machine,  equipment 
or  process  is  shut  down,  residual  energy 
may  still  be  present  in  the  form  of 
moving  components,  spring  or  hydraulic 
pressure,  the  force  of  machine  parts  on 
items  which  have  become  jammed,  or 
the  energy  which  is  stored  in  machine, 
equipment  or  system  components  due  to 
their  position  (potential  energy). 

Table  XIV.— Accidents  Doe  to  Failure 
To  Ensure  Power  Off 


Study  (total  considered) 

BLS  WIR~;-dture  tu  check 
tor  po«var  on  (592) 

OSHA  Analysis  of  S3  Fatalities 
(83) 

NIOSH  Study  (59) 


The  Hazards  portion  of  this  Notice 
also  discussed  the  fact  that  even  though 
the  machine,  equipment  or  process  has 
been  shut  down,  and  the  residual  energy 
controlled  or  dissipated,  an  employee 
can  still  be  injured  if  the  machine, 
equipment  or  process  is  restarted  by 
either  that  employee  or  another 
employee.  Injury  can  occur  by  an 
employee  inadvertently  contacting 
switches,  valves  or  other  controllers  or 
by  an  employee  activating  the 


equipment  without  recognizing  the 
reason  it  was  shut  off,  and  inadvertently 
exposing  other  employees  to  the 
potential  hazard. 

Table  XV.— Accidents  Due  to 
Inadvertent  Activation 


study  (total  considered) 


BLS  WIR  (176) 

OSHA  Analysis  ot  83  tataMias 

(83) 

OSHA    Report    on    Fatalities 

Related  to  Fixed  Machinery 

(125). 

NIOSH  (59). 


52 

35 


25 
42 


Clearly,  it  is  insufficient  simply  to  shut 
off  machinery  to  conduct  repair, 
maintenance  or  servicing.  OSHA 
believes  that  some  means  must  be 
utilized  to  ensure  that  employees  are 
safeguarded  during  those  operations. 

After  servicing,  there  is  also  the  need 
to  ensure  that  all  guards  have  been 
replaced,  that  all  tools  and  other 
extraneous  materials  have  been 
removed  fit>m  the  machine,  equipment 
or  process,  and  that  re-energizing  and 
starting  normal  operational  usage  will 
not  subject  an  employee  to  the 
increased  potential  for  injury.  This  is 
especially  true  when  the  maintenance, 
repair  or  service  is  conducted  at  or  near 
an  employee's  workstation. 

OSHA  believes  that  many  of  the  , 

problems  of  de-energization  and  re-         ^ 
energization  of  machines  or  equipment 
can  be  reduced  by  the  employer's 
development  and  implementation  of  a 
standardized  operating  procedure  for 
servicing/maintenance  operations.  Such 
a  procedure  should  identify  the 
necessary  steps  to  be  taken  before, 
during,  and  after  servicing  of  equipment, 
and  shoidd  provide  employees  with  an 
understanding  of  the  procedure  itself 
and  the  reasons  why  it  must  be 
followed.  A  standardized  procedure  can 
provide  the  details  to  be  followed  in 
performing  servicing  operations  safely, 
together  with  the  training  and 
motivation  needed  to  assure  that 
employees  tmderstand  and  implement 
those  details. 

Table  XVI.— Accidents  Attributable 
TO  Employee  Not  Having  or  Know- 
ing OF  A  Procedure 


Study  (total  conaldered) 


BLS  WIR  (663) 

OSHA  Report  on  Fatalities 
Related  to  Fixed  Machinery 
(125) „.. 
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OSHA  believes  that  employee 
involvement  in  and  understanding  of  the 
procedure  and  their  role  in  the 
implementation  of  the  procedures  are 
critical  to  its  success.  Without  these 
elements  and  commitments  from 
management,  the  effectiveness  of  the 
procedure  can  be  seriously 
compromised.  Proper  training  in  the 
procedure,  and  explanation  of  how  it 
works  and  why,  are  crucial  to  its 
implementation  by  the  employee.  Even 
though  there  can  be  no  exact 
quantification  of  the  effects  of  training 
employees,  the  BLS  WIR  Study  gives  an 
indication  of  the  effect  of  the  lack  of 
training  in  the  necessary  measures  to  be 
taken  in  de-energizing  machines, 
equipment  or  processes  (see  Table  XVIII 
below). 

Table  XVfl.— Lockout  Training  of  In- 
jured Employees  Source:  BLS  WIR 
(From  613  Responses) 


Type  of  training 

Number 

Pefoertt 

Procedures  posted  on  squip- 
msm.        ._  ..._ _. 

Trainino  at  job  orientation,  at 
meelings,  or  ottterMnse „.. 

No  ftaininQ.. .....™ ...... 

25 

37 

211 
340 

4 

6 

34 
55 

Of  those  injured  employees  who  bad 
received  training.  15  stated  that  their 
training  had  occurred  after  their 
accident.  Additionally,  60  employees 
stated  that  they  had  received  their 
training  more  than  a  year  prior  to  the 
accident  Even  though  training  had  been 
provided  at  some  time  during 
employment,  the  length  of  time  between 
the  receipt  of  the  training  and  the 
accident  is  a  limiting  factor  on  any 
beneficial  effect  that  has  been  derived 
fit>m  the  training.  OSHA  has  recognized 
in  this  proposed  standard  the  need  for 
remedial  or  refresher  training  to  be 
conducted  at  least  annually.  | 

Based  upon  an  analysis  <A  the 
rulemaking  record  to  date,  OSHA      I 
believes  that  the  safe  performance  of 
activities  such  as  repair,  maintenance 
and  servicing,  requires  the  de- 
energizatitm  of  machines  or  eqidpment 
whenever  feasible.  Further,  in  order  to 
ensure  that  servicing  activities  are 
conducted  safely,  a  servicing  procedure 
most  be  established  for  their 
perfoonance.  This  procedure  must  call 
out  the  steps  to  be  taken  to  de-energize 
the  machine,  equipment  or  process;  tp 
ensure  that  the  de-energization  is      | 
sufficiently  complete;  to  dissipate  or ' 
prevent  the  release  of  residual  energy;  to 
ensure  that  the  machine,  equipment  or 
process  cannot  be  re-energized 
accidentally  or  unexpectedly:  and  to 


ensure  that  the  re-eneigization  is 
accomplished  safely.  I^  establishment 
and  implementation  of  this  procedure 
must  be  coupled  with  sufficient  initial 
and  follow  up  training  to  ensue  the 
successful  utilization  of  the  procedure. 

V.  Summary  and  Explanation  of  the 
Proposal 

This  section  contains  a  discussion  of 
the  individual  requirements  of  this 
proposal.  The  proposal,  if  adopted,  will 
add  provisions  that  will  address  the 
documentation  of  procedures  and  use  of 
safe  work  practices  for  the  control  of 
potentially  hazardous  energy.  It  would 
also  require  the  training  of  employees  in 
the  use  of  these  practices  and 
procedures.  An  appendix  to  }  1910.147 
would  be  p^ovidc^d  to  serve  as  a 
nonmandatory  guideline  in  unnplying 
with  the  requirements  of  this  section,  as 
well  as  to  provide  other  helpful 
information.  OSHA  invites  public 
conmients  on  these  as  well  as  any  other 
issues  raised  by  this  proposal. 

In  paragraph  (a).  oiSHA  defines  the 
scope,  application  and  purpose  of  the 
standard  for  the  control  of  hazardous 
energy  (Lockout /Tagout).  Because  the 
need  to  control  hazardous  energy  is  not 
unique  to  any  one  industry,  paragraph 
(a)(lKi)  sets  forth  OSHA's  intent  that 
except  as  discussed  below,  the  standard 
will  cover  servicing  and  maintenance  in 
general  industry  where  the  unexpected 
energization,  start-up  or  release  of 
stored  energy  from  machines  or 
equipment  could  cause  injury  to 
employees.  The  proposal  does  not 
contain  specifications  which  must  be 
followed  in  all  circumstances,  but. 
rather,  provides  flexibility  for  each 
employer  to  develop  a  program  and 
procedure  which  meets  the  needs  of  the 
particular  workplace. 

While  the  proposed  lockout/tagout 
standard  is  designed  to  have  broad 
applicability  to  U.S.  industry,  certain 
industry  sectors  are  not  covered  for  one 
of  the  following  reasons;  which  are 
discussed  at  length  below: 

(1)  The  present  proposal  is  limited  to 
general  industry  employment  imder  29 
CFR  Part  1910— construction,  maritime 
and  agricultm-al  employment  are  not 
covered  by  the  proposal:  and  (2)  certain 
installations  are  not  covered  by  this 
proposal  because  comfvehensive  energy 
control  measures  for  those  facilities  are 
contained  in  forthcoming  proposed 
rules. 

In  the  first  categcny,  as  proposed  in 
paragraph  (aKl)(iiHA).  OSHA  has 
determined  that  the  present  rulemaking 
effort  be  limited  in  scope  to  general 
industry.  Development  of  appropriate 
energy  control  procedures  for 
construction,  maritime,  and  agrictiltural 


employments,  respectively,  will  be 
considered  for  future  ndemaking 
proceedings.  OSHA  believes  that 
incorporation  of  the  imique  aspects  of 
these  ttuee  industry  sectors  into  the 
present  rulemaking  would  tmduly 
complicate  the  development  of  a  generic 
energy  contnrf  procedure  for  general 
industry.  At  the  conclusion  of  the 
present  rulemaking  proceeding,  the 
Agency  will  be  better  able  to  evaluate 
the  applicability  of  a  generic  energy 
control  procedure  and  determine  the 
types  of  changes  that  should  be  made 
for  proposed  procedures  for 
construction,  maritime  and  agriculture. 
However,  OSHA  welcomes  views  and 
comment  on  this  issue  and  requests 
answers  to  the  following  questions: 

1.  Is  this  proposed  rule  appropriate  for 
application  to  construction,  maritime, 
and  agriculture? 

Z.  What  modifications  to  the  proposed 
rule  are  needed  to  make  it  more 
responsive  to  the  unique  hazards  and 
woridng  conditions  in  those  industry 
sectors?  and 

3.  What  accident  and  injury  data  and 
other  mformation  are  available  to  assist 
the  Agency  in  developing  proposals  in 
these  areas? 

Secondly,  OSHA  is  proposing  that 
certain  installations  under  the  exclusive 
control  of  electric  utilities,  as  defined  in 
paragraph  (aKlKii)(B).  not  be  covered 
by  this  rule.  These  installations  are 
intended  to  be  covered  separately  by  a 
new  section.  { 1910.269,  "Electric  Power 
Generation,  Transmission  and 
Distribution,"  which  OSHA  expects  to 
propose  in  the  near  future.  Because  of 
the  unique  nature  of  electrical  utility 
operation,  §  1910.269  will  tailor  the  key 
provisions  of  this  standard  on  lockout 
and/or  tagout  to  meet  the  special  safety 
needs  of  that  industry.  However,  non- 
utility  employers  and  workplaces  that 
are  engaged  in  the  activities  of  power 
generation,  trannnission  and 
distribution  would  be  covered  by  the 
present  proposal  and  are  not  within  the 
intended  scope  of  i  1910.26a  Whether 
or  not  this  suggested  demarcation  is 
reasonable  will  be  a  subject  for 
discussion  in  the  Electric  Power 
proposaL 

Further,  OSHA  proposes  in  paragraph 
(a)(l)(ii)(C)  that  exposure  to  electrical 
hazards  from  work  on,  near,  or  with 
conductors  or  equipment  in  electric 
utilization  installations  which  is  covered 
by  Subpart  S  of  Part  1910  also  be 
excluded  from  coverage  by  the  proposed 
standard.  OSHA  intends  coverage  for 
this  work  to  be  provided  instead  in  a 
separate  rulemaking  on  "Safety  Related 
Electrical  Work  Practices,"  which  was 
proposed  for  new  |{  1910.331  through 


1910.335  as  an  amendment  to  Subpart  S 
on  November  30, 1987  (52  FR  45530). 
Those  sections  have  their  own 
provisions  for  dealing  with  lockout/ 
tagout  situations,  and  for  controlling 
employee  exposiue  to  hazardous 
electrical  energy  with  the  use  of 
electrical  protective  equipment.  They 
will  be  based  largely  on  a  national 
consensus  standard,  NFPA  70E-4>art  IL 
"Safety  Related  Work  Practices." 

Similarly,  proposed  paragraph 
(a)(l)(ii)(D)  would  exclude  oil  and  gas 
well  drilling  and  servicing  installations 
from  coverage  by  this  proposed  rule. 
These  installations  are  intended  to  be 
covered  separately  by  a  new  S  1910.290, 
Oil  and  Gas  Well  Drilling  and  Servicing. 
A  proposed  S  1910.290  was  published  on 
December  28. 1983  (48  FR  57202).  The 
Agency  is  currenUy  developing  a  revised 
proposal  to  reflect  the  new  information 
in  the  rulemaking  record.  The  hazards 
involving  lockout/tagout  that  are  unique 
to  oil  and  gas  well  drilling  and  servicing 
will  be  given  a  complete  evaluation 
during  that  rulemaking  process  and 
appropriate  steps  will  be  taken  to 
control  them. 

In  determining  the  appropriate  scope 
of  the  standard,  OSHA  reviewed 
available  data.  While  the  information 
indicated  that  the  problem  is  more 
concentrated  in  the  manufacturing 
sector,  it  nonetheless  found  evidence  of 
hazards  throughout  industry  sectors. 
Efforts  to  delineate  the  scope  of  the 
standard  to  those  Standard  Industrial 
Classification  codes  (SICs)  in  which  the 
hazards  occurred  proved  impossible. 
The  mere  fact  that  SICs  provide  a 
convenient  dividing  line  for  coverage 
from  an  economic  or  administrative 
standpoint  was  not.  in  and  of  itself, 
considered  sufficient  grounds  to  justify 
including  some  employees  and 
excluding  others  who  might  be  exposed 
to  the  same  or  similar  hazards.  The  facts 
also  proved  that  the  need  to  control 
hazardous  energy  was  not  unique  to  any 
one  industry  and  did,  indeed,  cut  across 
SIC  code  lines. 

Consequently,  OSHA  decided  to 
propose  a  standard  addressing  only 
specified  hazards  of  machines  or 
equipment  and  specified  employee 
activities,  but  with  a  scope  broad 
enough  to  allow  application  of  the 
standard  to  any  sector  of  industry.  This 
approach  is  based  on  the  fact  that  the 
costs  of  the  standard  are  limited  to 
those  situations  where  hazards  exist. 
The  costs  to  employers  of  determining 
whether  or  not  they  have  machinery  or 
equipment  covered  by  the  standard  are 
assumed  to  be  minimaL  OSHA  is 
specifically  requesting  information  on 
whether  this  is  an  accurate  assumption. 


Additionally,  OSHA  is  soliciting 
comments  on  whether  certain  industry 
sectors,  types  of  machines,  or  activities 
covered  by  the  proposed  standard 
should  be  considered  for  exclusion,  and 
what  data  are  available  to  substantiate 
the  recommended  exclusions.  The 
information  requested  should  include 
specific  accident  and  injury  data  or 
evidence  that  risks  are  not  significant 
with  regard  to  the  industry  sector,  type 
of  machine,  or  activity  suggested  for 
exclusion.  Based  on  all  the  information 
made  available,  a  determination  will  be 
made  whether  to  exclude  these  industry 
sectors,  types  of  machines  or  activities 
in  the  final  rule  or  whether  modification 
should  be  made  to  the  proposal  to 
reflect  unique  conditions. 

In  paragraph  (a)(2](i).  OSHA  is 
proposing  that  the  standard  apply  to 
servicing  or  maintenance  of  machines  or 
equipment.  These  functions  are  defined 
in  paragraph  (b)  to  include  activities 
such  as  erecting,  installing,  constructing, 
adjusting,  setting  up,  inspecting,  and 
maintaining  or  repairing,  machines  or 
equipment.  It  is  during  these  activities, 
at  one  time  or  another,  that  energy  must 
be  introduced  to  a  system,  removed, 
isolated  and  reintroduced  in  order  to 
accomplish  the  task.  It  is  also  during 
these  activities  that  employees  are 
exposed  to  the  unexpected  energization, 
start-up  or  release  of  stored  energy 
against  which  the  control  procedures 
established  in  this  proposal  are 
designed  to  provide  protection. 

There  are  some  situations  in  which 
lockout/tagout  may  not  be  effective  or 
appropriate,  and  the  proposal  would  not 
require  the  use  of  locks  and  or  tags  in 
these  circiunstances.  In  paragraphs 
(a)(2)  (ii)  and  (iii),  OSHA  lists  those 
situations  where  lockout  and/or  tagout 
provisions  do  not  apply.  In  paragraph 
(a)(2)(ii)(A).  OSHA  is  proposing  that  the 
standard  not  apply  when  employees  are 
working  on  cord  and  plug  type  electrical 
equipment  for  which  exposure  to  the 
hazards  of  unexpected  energization, 
start-up,  or  release  of  stored  energy  of 
the  equipment  is  effectively  controlled 
by  other  measures.  This  exclusion 
would  encompass  the  many  varieties  of 
portable  hand  tools  that  are  found  in  the 
workplace,  as  well  as  cord  and  plug 
equipment  which  is  intended  for  use  at  a 
fixed  location.  Examples  of  equipment 
these  measures  apply  to  would  include 
types  such  as  those  used  in  wood,  metal, 
and  food  processing  operations  and 
could  involve  circular  saws,  band  saws, 
grinders,  mixers,  etc. 

For  most  plug  and  cord  type  electrical 
equipment  the  effective  control  measure 
to  be  used  when  performing 
maintenance  and  servicing  activities 


would  involve  unplugging  the  connecting 
plug  from  its  receptacle.  It  would  also 
involve  a  work  practice  for  the 
employee  doing  work  that  would 
prevent  him  or  her  from  being  injured  as 
a  possible  result  of  another  employee 
replacing  the  plug  and  energizing  the 
equipment  while  it  was  being  worked 
on.  Consequently,  OSHA  would  expect 
the  employee  performing  work  on  the 
equipment  to  place  the  disconnecting 
plug  and  cord  close  to  his  or  her  side,  or 
at  least  in  a  place  that  is  easily  seen 
bora  the  work  area.  Further,  if  stored 
energy  is  present  in  the  system,  it  must 
be  relieved  or  restrained  before  starting 
work  on  the  equipment. 

The  discussion  above,  while 
applicable  to  plug  and  cord  type 
electrical  equipment  intended  for  use  in 
a  specific  location,  is  not  intended  to 
address  the  simple  situation  involving 
the  performance  of  simple  tool  changes 
on  portable  plug  and  cord  type  hand 
tools.  The  control  methods  for  such  tool 
changes  will  usually  be  very  simple.  For 
example,  where  an  employee  must 
change  the  bit  in  a  hand-held  drill,  or  the 
belt  on  a  belt  sander,  there  would  be  no 
need  to  remove  the  plug  bora  the 
receptacle.  On  equipment  of  this  type, 
control  of  the  activating  mechanism  of 
the  tool  is  entirely  in  the  hands  of  the 
employee  who  is  using  it  thereby 
effectively  preventing  its  unexpected 
activation  by  another  person. 

Paragraph  (a)(2)(ii)(B)  proposes  that 
the  use  of  lockout/tagout  procedures 
would  not  apply  to  "hot  tap"  operations 
when  continuity  of  service  or  process 
operation  is  essential,  and  complete 
shutdown  of  the  system  impractical, 
provided  that  documented  procedures 
and  special  equipment  are  used  by  the 
employer  which  will  provide  proven 
effective  protection  for  employees.  This 
provision  is  intended  by  OSHA  to 
address  the  petroleum  industry's 
concern  (Ex.  16)  for  the  handling  of  "hot 
tap"  operations  commonly  used  in  their 
facilities,  although  it  might  also  address 
other  similar  operations. 

The  "hot  tap"  procedure  is  employed 
in  repair,  maintenance,  and  service 
activities,  and  involves  the  cutting  and 
welding  of  equipment  (pipelines,  vessels 
or  tanks)  under  pressure  in  order  to 
install  connections  or  appurtenances.  It 
is  commonly  used  to  replace  or  add 
sections  of  pipeline  without  the 
interruption  of  service  for  air,  gas, 
water,  steam  and  petrochemical 
distribution  systems.  Special  metal 
cutting  and  welding  equipment  and 
specific  operating  procedures  are  used 
to  limit  explosion  hazards.  The 
operation  may  be  performed  by  in-house 
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maintenance  personnel  or  by  outside 
contractors. 

The  use  of  "hot  tap"  procedures 
appears  to  avoid  several  safety  risks 
which  would  otherwise  arise  in 
servicing  equipment  which  is  under 
pressure.  FirsC  process  shutdowns  and 
start-ups  with  equipment  of  this  nature 
pose  extreme  hazards  of  explosions  and 
Hres  due  to  the  complexities  and 
interrelationships  among  process 
components.  For  example,  during  start- 
up it  is  necessary  to  purge  pipelines  of 
air,  water  and/or  inert  gases  before 
hydrocarbons  are  introduced. 
Malfunctions  or  operator  errors  during 
purging  could  easily  create  explosive 
mixtiires  in  the  equipment  In  other 
instances,  process  shutdowns  and  start- 
ups can  result  in  rapid  condensation 
within  the  process  equipment  and  may 
cause  "water  hammers,"  which  are 
sudden  {»essure  changes  that  can  shake, 
vibrate  and  stress  equipment  to  the 
extent  that  pipeline  breaks  or 
connection  leaks  develop.  Fmally,  a 
third  class  of  hazard  avoided  is  mie 
created  by  the  much  higher  level  of 
worker  activity  required  during  a 
complete  process  shutdown  or  start-up. 
This  may  result  in  more  extensive 
worker  exposure  to  the  hazards  of  the 
shutdown  or  start-up  procedure,  and  in 
greater  potential  for  injury  then  would 
be  involved  in  performance  of  "hot  tap"- 
type  activities,  in  which  fewer 
employees  would  be  exposed. 

The  American  Petroleum  Institute's 
(API)  publication.  "Procedures  for 
Weldiiog  or  Hot  Tapping  on  Equipment 
Containing  Flammables,"  Publication 
2201.  Second  Edition.  November  1978. 
(Ex.  16).  provides  established 
procedures  for  "hot  tap"  operations.  The 
utilization  of  these  or  similar  procedures 
would  be  considered  by  OSHA  as 
meeting  the  intent  of  the  proposed 
paragraph  (a)(2)(ii)(B).  Concerning  this 
kind  of  work,  OSHA  requests  comment 
on  the  following: 

(1)  Do  the  API  procedures  adequately 
address  "hot  tap"  operations? 

(2)  Are  there  operations  similar  to 
"hot  tap"  to  which  the  exceptions  and 
criteria  set  forth  in  paragraph  (aK2)(ii) 
(B)  could  also  apply? 

(3)  ^KMild  additional  information  be 
provided  in  the  Appendix  to  assist 
employers  who  carry  out  "hot  tap"  or 
similar  operations? 

The  proposed  standard  focnses 
primarily  on  employee  exposure  to  the 
unexpected  release  of  hazardous  energy 
during  the  servicing  of  equipment  and 
machinery  in  the  woricplace.  As  is  noted 
in  paragraph  (aK2KiiiHA)  of  the 
proposal,  the  standard  would  not  cover 
normal  production  operations.  Le., 
operations  involving  production 


equipment  wdiidi  is  energized  and  is 
being  used  for  its  intended  purpose. 
However,  there  are  certain  servicing 
operations,  such  as  lubricating  and 
minor  adiustments  of  parts,  which  do 
take  place  during  normal  prodnction 
operations.  These  servicing  operations 
are  necessary  to  enable  the  equipment 
to  serve  its  production  functions,  and 
must  sometimes  be  performed  with  the 
equipment  energized.  Because  the 
equipment  must  rmiain  energized  dnring 
these  operations,  the  proposed  standard 
woidd  not  require  lockout/ tagout 
procedures  to  be  implement^ 
However,  the  Agency  recognized  that 
employees  engaged  in  these  types  of 
activities  might  be  exposed  to 
hazardous  energy,  and  that  even  though 
the  procedures  for  deenergizatiiHi  would 
not  be  appropriate,  the  standard  shoidd 
provide  alternative  coverage  for  these 
situations.  Accordingly,  paragraph 
(a)(2)(iii)(B)  provides  that  if  it  is 
necessary  to  perform  servicing  or 
maintenance  during  normal  production 
operations  with  the  equipment 
energized,  such  servicing  or 
maintenance  shall  be  performed  using 
alternative  measures  which  the 
employer  can  demonstrate  will  provide 
effective  protection. 

The  measures  required  by  paragraph 
(a](2](iii](B)  would  apply  to  many 
situations  in  which  repetitive  minor 
adjustments  are  required,  or  in  the  case 
of  production  operations  when 
employees  are  effectively  protected  by 
other  means  such  as  specially  designed 
control  circuits,  control  equipment  or 
operating  procedures,  in  which 
employees  have  been  properly  trained. 
Controls  such  as  inch  and  jog  devices, 
which  limit  machine  movement  when 
activated,  can  prevent  employee 
exposure  to  moving  machine  parts  or 
components  and  are  considered 
appropriate  devices  for  the  purpose  of 
this  provision. 

There  are  many  practical  applications 
for  these  control  measures  currently  in 
use  for  production  operations.  For 
example,  inch  and  jog  devices  have 
been  included  in  the  design  of  machines 
or  equipment  used  by  the  printing 
industry  to  handle  set-up  and 
maintenance  problems  that  deal  with 
straightening  or  feeding  paper  through 
their  presses.  The  textile  industry  uses 
them  on  looms  to  enable  loom  fixers  and 
operators  to  repair  "end"  (thread) 
breaks.  They  are  also  found  extensively 
on  machines  such  as  power  presses 
used  by  the  metal  stamping  industry, 
when  power  is  needed  during  set-up 
activity  to  make  final  adjustments 
before  turning  the  press  over  to 
operating  personnel.  In  all  of  these 
examples,  the  use  of  specially  designed 


control  drcuits  and  control  equipment 
has  been  combined  with  good  operating 
procedures  to  limit  effectively  employee 
exposure  to  the  hazards  caused  by  the 
unanticipated  movement  of  madiines  or 
equipment  components.  Many  national 
consensus  stazidards  approved  by  ANSI 
support  the  use  of  these  devices  for 
controlled  movement. 

Proposed  paragraph  (a}(2)(iti}(B)  will 
also  provide  flexibiHty  during  normal 
producti<Hi  operations  for  the 
performance  of  work  on  energized 
equipment  when  servicing  or  operating 
activities  involving  simple  tool  changes 
or  minor  adjustments  are  necessary.  A 
simple  to(ri  change  on  an  automatic 
chucking  machine,  for  example,  might 
require  the  operator  to  replace  a  worn 
carbide  cutting  tool  insert  in  a  tool 
holder  when  inspection  of  a  finished 
workpiece  indicated  the  need.  The 
minor  adjustment  then  necessary  would 
be  fw  the  operator  to  reset  the  tool 
holder  to  a  position  that  would  result  in 
a  dimensionally  accurate  finished 
workpiece.  The  machine  operator  would 
need  to  be  in  control  of  the  "off-on" 
switch  (circuit  control  device)  and  the 
switch  so  located  that  the  equipment 
could  not  be  activated  without  his 
knowledge  during  the  tool  change.  On 
completion  of  these  activities,  the 
machine  would  then  be  restored  to  the 
fully  automatic  mode. 

OSHA  requests  comments  and 
supporting  data  on  the  types  of  servicing 
or  maintenance  operations  tiiat  would 
be  covered  by  paragraph  (a)(2Kiii)(B)  as 
well  as  details  on  the  types  of 
alternative  measures  currently  available 
to  protect  employees  who  perform  these 
operations.  The  proposed  provision  is 
based  on  paragraph  6.8  of  ANSI 
standard  Z244.1-1S82.  which  reads  as 
follows: 

Production  Operations.  Personnel 
perfonning  the  activitiet  listed  in  3.1,  other 
than  normal  operating  activities  should  do  so 
under  deener^zed  cotiditiong  in  accordance 
with  the  lockout/tagout  procedures  required 
in  this  standard  (see  5.2.1).  In  the  case  of 
required  repetitive  minor  adjustments  where 
it  is  not  feasible,  or  in  the  case  of  normal 
production  operations,  these  activities  shall 
be  accompbahed  under  the  protectkn  of 
specially  designed  control  circuits,  control 
equipment  and  operating  procedures  that 
provide  proven  effective  protection  for  the 
affected  peisoiuML 

OSHA  briieves  that  paragraphs 
(a)(2Hii)  (A)  and  (B),  and  (aH2Hiii)  (A) 
and  (B)  effectively  establish  the 
practical  limitations  involved  with 
applying  the  proposed  standard  when 
tasks  must  be  performed  on  equipment 
that  remains  energized.  The  Agency  is 
also  of  the  opinion  that  these  provisions 


will  avoid  the  need  for  employers  to 
depend  primarily  on  interpretations  of 
the  performance  language  in  paragraph 
(a)(l](i)  to  determine  when  the  proposed 
standard  should  apply,  and  on  the  need 
to  seek  relief  from  the  standard  through 
the  use  of  variance  procedures.  In  this 
regard,  OSHA  solicits  answers  to  the 
following  questions: 

(1)  Are  there  major  categories  of 
exceptions  to  the  proposed  rule  other 
than  those  found  in  paragraphs  (a)(2)(ii) 
(A)  and  (B)  that  OSHA  should  consider 
addressing? 

(2)  Are  proposed  paragraphs  (a)(2)(ii) 
(A)  and  (B)  and  (a)(2)(iii)  (A)  and  (B) 
drafted  with  sufficient  clarity  and 
specificity  to  allow  for  their  application 
in  appropriate  situations,  taking  into 
consideration  feasibility,  practicality 
and  risk? 

(3)  In  paragraphs  (a)(2)(ii.)(B)  OSHA  is 
proposing  use  of  the  same  language 
adopted  by  ANSI  in  Z244.1-1962  to 
describe  alternative  procedures  for  hot 
tap  operations. 

Is  the  proposed  language  in  this 
provision,  requiring  these  procedures  to 
provide  "proven  effective  protection" 
sufficient  to  ensure  adequate  control  of 
hazardous  energy? 

If  not  what  additional  criteria  should 
be  established  for  alternative 
procedures? 

In  paragraph  (a)(3)(i),  OSHA  sets  forth 
the -purpose  of  this  regulatory  action, 
which  is  to  protect  employees  from 
injuries  that  are  the  result  of  unexpected 
energization,  start  up,  or  release  of 
stored  energy  from  machines  or 
equipment  when  they  are  engaged  in 
servicing  or  maintenance  activities. 
Data  on  injuries  and  fatalities  involving 
these  activities  are  discussed  in  other 
sections  of  this  preamble  dealing  with 
the  analysis  of  hazards,  accident  data 
and  the  basis  of  Agency  action. 

OSHA  is  proposing  in  paragraph 
(a)(3)(ii)  that  the  control  of  hazardous 
energy  be  accomplished  by  affixing  the 
appropriate  lockout/tagout  devices  to 
energy  isolating  devices  and  by 
otherwise  disabling  equipment 
according  to  an  established  procedure. 
The  steps  to  be  followed  by  the 
employer  to  accomplish  this  goal  are  set 
forth  in  paragraphs  (d)(1)  through  (d)(5). 

In  proposed  paragraph  (a)(3)(iii), 
OSHA  states  that  the  intention  of  the 
proposed  standard  is  not  to  replace 
existing  specific  OSHA  lockout  and/or 
tagout  provisions,  but  to  supplement  and 
support  these  provisions  with  the 
requirements  of  an  established 
procedure.  The  following  listing 
indicates  a  number  of  OSHA  standards 
which  currently  impose  lockout  related 
requirements: 


Powered  Industrial  Trucks 

1910.178(q)(5)(i) 

Overhead  ft  Gantry  Cranes 

1910.179(g)(5}(i) 
1910.179(g){5Mii) 
1910.179(g)(5)(iii) 
Hn0.179(l)(2)(n  (b).  (C).  (d) 

Derricks 

1910.181(f)(2){i)(c) 
1910.181(f){2)(iKd) 

Woodworking  Machinmy 

1910.213(a)(10) 
19ia213(b)(5) 

Mechankal  Power  Presses 

1910.217(b)(8)(i) 
1910.217(d)(9)(iv) 

Forging  Machines 

1910.21 8(a)(3](iii) 

1910.218(a)(3)(iv) 

1910.218(d)(2) 

1910.218(e)(l)(ii) 

1910.218(e)(l)(iii) 

1910.218(fl(l)(i),  (ii).  (iu) 

1910.218(f)(2)(i),  (ii) 

1910.218(g)(2) 

1910.21B(h)[2) 

1910.218(h)(5) 

1910.261(i)(l) 

1910.218(i)(2) 

1910.218(j)(l) 

Welding,  Cutting  ft  Brazing 

1910.252(c)(l)(i) 
1910.252(c)(2)(ii) 

Pulp.  Paper  and  Paperboard  Mills 

1910.261(b)(4) 

1910.261(0(e)(i) 

1910.261(g)(21) 

1910.281(g)(15)(i) 

1910.261(g)(19)(iii) 

1910.281  (j)(4)(iii) 

1910.26lO)(S)(iii) 

1910.261(k}(2)(ii) 

Textiles 

1910.282(c)(1) 
1910.262(n)(2) 
1910.282(p)(l) 
1910.2e2(q](2] 

Bakery  Equipment 

1910.263(k)(12)(i) 

1910.263(l)(3)(iii)(b) 

1910.263(l)(8)(iii) 

Sawmills 

1910.2eS(c)(12)(v) 

1910.265(c)(13) 

1910.265(c)(28)(v) 

The  standards  listed  above  provide 
limited  coverage  of  machinery, 
equipment  and  industries  and  do  not 
address  lockout/tagout  issues  or 
methodology  in  any  detail.  For  example, 
none  of  the  existing  standards  cover  the 
need  for  a  procedure  or  for  more  than 
one  or  two  procedural  steps  pertaining 
to  the  actual  application  or  release  of 
energy  control  measures.  The  current 
provisions  also  do  not  address  the  basic 


requirements  contained  in  the  proposal 
which  are  needed  to  support  and 
coordinate  the  implementation  of 
control  measures  such  as  the  selection 
of  hardware,  communications,  periodic 
inspections,  and  assignment  of 
responsibility.  Additionally,  the  need  to 
document  a  procedure,  or  to  train 
employees  engaged  in  the  relevant 
activities,  is  not  explicitly  required  by 
any  of  the  present  regulations.  A  typical 
example  of  this  limited  coverage  is 
foimd  in  the  following  provisions  for 
mechanical  power  presses: 

Section  1910.217(b)(8){i).  A  main 
power  disconnect  switch  capable  of 
being  locked  only  in  the  off  position 
shall  be  provided  with  every  press 
controL 

Section  1910.217(d](9)(iv).  The 
employer  shall  provide  and  enforce  the 
use  of  safety  blocks  for  use  whenever 
dies  are  being  adjusted  or  repaired  in 
the  press. 

A  general  review  of  these  and  other 
lockout  and  lockout  related  provisions 
in  OSHA's  section  6(a)  standards  would 
seem  to  indicate  that  the  consensus 
groups  which  originally  developed  these 
standards  had  either  of  two  primary 
concerns  in  mind.  Those  concerns 
involve  the  need  (1)  to  provide 
equipment  with  the  physical  means  or 
capabihty  to  isolate  energy  sources 
during  maintenance  and  repair 
activities;  or  (2)  to  make  a  choice  of  the 
control  measures  (locks  and/or  tags) 
which  were  to  be  provided  and  used  on 
the  specific  machine,  equipment  or 
process  covered  by  the  standard. 

The  first  category  of  provisions,  while 
requiring  the  equipment  to  have  the 
capability  of  being  locked  out,  does  not 
necessarily  require  that  such  control  be 
accomplished.  For  example, 
§  1910.213(b)(5)  states,  "On  each 
machine  operated  by  electric  motors, 
positive  means  shall  be  provided  for 
rendering  such  controls  or  devices 
inoperative  while  repairs  or  adjustments 
are  being  made  to  the  machines  they 
control."  As  another  example, 
S  1910.218(e)(l)(ii)  states,  "Air  hammers 
shall  have  a  shutoff  valve  as  required  by 
paragraph  (d](2)  of  this  section  and  shaU 
be  convenientiy  located  and  distincUy 
marked  for  ease  of  identification." 
These  provisions  are  specific  in  natiire 
as  they  apply  to  the  machines  and 
equipment  regulated  and  are  primarily 
design  oriented.  For  the  most  part,  they 
address  the  importance  assigned  to  the 
proper  installation  of  equipment  with 
regard  to  the  arrangement  of  electrical 
and  mechanical  components.  They  do 
not  however,  address  the  use  of  these 
components  direcUy,  not  do  they 
establish  a  procedure  for  assuring  that 
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they  are.  in  fact,  used.  The  proposed 
standard  would  supplement  these 
provisions  and  would  not  conflict  with 
their  requiremets.  It  is  anticipated  that 
the  equipment  required  by  this  category 
of  current  rules  would  be  used  as  part  of 
the  servicing  procedures  set  out  in  the 
proposal.  For  these  reasons,  OSHA  is 
not  proposing  any  change  in  provisions 
in  this  category  as  they  oirrrently 
appear  in  Part  1910.  Provisions  of  simUar 
content  are: 

19iai79  (g)  (5)  (i).  (ii).  (iii)  1910^3  (a)  (10) 

1910217  (b)  (8)  (i)  1910.218  (a)  (3)  (iii] 
19ia218  («)  (1)  (iii)  1910218  (h)  (2) 

1910218  (j)  (i)  1910252  (c)  (1)  (i) 
19102S1  (k)  (2)  (U)  1910282  (c)  (1) 
1910283  (IJ  (8)  (iii)  191028S  (c)  (26)  (v) 

The  second  category  of  provisions 
involves  those  which  mandate  the 
specific  use  of  lockout,  tagout  or  other 
energy  control  devices  for  certain 
machines,  equipment  or  industries.  The 
category  addresses  the  application  of 
locks,  locks  or  tags,  locks  and  tags,  and 
in  some  cases  the  use  of  blocks,  to 
control  potentially  hazardous  energy. 

A  typical  example  of  provisions  used 
to  specify  the  use  of  locks  for  a  control 
measure  is  found  in  S  1910.17g(l](2)(i)(c) 
which  states,  "The  main  or  emergency 
switch  shall  be  open  and  locked  in  the 
open  position."  Provisions  of  similar 
content  are: 


1910181  (f)(2)  (i)  (c) 
1910.218  (f)  (1)  (i) 
1910218  (h)  (5) 
1910218  (J)  (2) 
1910282  (n)  (2) 
1910.282  (a)  (2) 


1910.218  (d)(2) 
1910.218  (f)  (2)  (i) 
1910.218  (i)  (1) 
1910281  (b)  (4) 

1910.282  (p)  (1) 

1910.283  (1)  (3)  (iii)  (b) 


A  typical  example  of  provisions  used 
to  specify  the  use  of  locks  or  tags  for  the 
control  measure  is  found  in 
i  1910.281{j)(4)(iii)  which  states:  "When 
cleaning,  inspecting,  or  other  work 
requires  that  persons  enter  the  beaters, 
all  control  devices  shall  be  locked  or 
tagged  out,  in  accordance  with 
paragraph  (b)(4)  of  this  section." 
Provisions  of  similar  content  are: 

19ia281(g)(2)  1910281(g)(19)(iiiJ 

1910261())(5)(iii) 

A  typical  example  of  provisions  used 
to  specify  the  use  of  locks  combined 
with  tags  is  found  in  i  1910.261(g)(15)(i] 
which  states:  "Valves  controlling  lines 
leading  into  a  digester  shall  be  locked 
out  and  tagged.  The  keys  to  the  locks 
shall  be  in  the  possession  of  a  person  or 
persons  doing  the  inspecting  or  making 
repairs."  A  provision  of  similar  content 
is  found  in  9  1910.261(f)(6)(i). 

A  typical  example  of  provisons  used 
to  specify  the  use  of  blocks  to  control 
hazardous  energy  is  found  in 
S  1910.217(d)(9)(iv)  which  states:  "The 
employer  shall  provide  and  enforce  the 
use  of  safety  locks  for  use  whenever 
dies  are  being  adjusted  or  repaired  in 
the  press."  Provisions  of  similar  content 
are: 


1910.218(a)(3Hiv)  1910.218(f)(lMUi) 

1910.218({)(2Mii)  1910.281(b)(4] 

1910.28S(c)(13) 

The  groups  of  provisions  found  in  this 
second  category,  and  others  similar  to 
them  covering  potentially  hazardous 
energy,  would  also  not  be  replaced  by 
the  proposed  standard.  These  provisions 
selectively  require  the  use  of  the  most 
effective  devices  for  isolating  and 
securing  energy  sources.  The  proposal 
would  supplement  these  provisions  in 
much  the  same  way  as  with  the  tirst 
category  in  that  it  would  require  the 
establishment  of  procedures  for  energy 
controls. 

In  summary,  the  proposed  standard 
focuses  primarily  on  procedures — 
procedures  that  are  necesssary  to 
provide  effective  control  when  dealing 
with  potentially  hazardous  energy 
sources.  It  should  also  be  understood 
that  the  proposed  standard  does  not 
establish  definitive  criteria  requiring 
selection  of  a  specific  control  measure — 
locks,  tags,  or  a  combination  of  the 
two — to  secure  energy  isolating  devices 
for  any  particular  situation.  Where 
current  standards  do  require  the 
installation  and/or  use  of  specific 
devices,  those  standards  would  be 
supplemented  and  not  replaced  by  this 
proposal. 

The  proposed  standard  is  also 
intended  to  interact  with  any  new  or 
revised  standards  which  may  be 
promulgated  in  the  future  to  address  the 
use  of  specific  control  measures  on  an 
individual  basis.  Selection  of  the 
specific  method  of  control,  at  that  time, 
will  reflect  a  thorough  evaluation  of  the 
extent  of  exposure  to  the  hazard;  the 
type  of  injury;  and  the  risk  of  injury 
involving  that  particular  machine, 
equipment,  or  industry.  The  present 
proposal  would  then  provide  the 
procedures  to  be  followed  to  implement 
the  control  as  part  of  the  total  package 
including  training  and  education. 

In  paragraph  (b),  OSHA  is  proposing  a 
number  of  definitions  to  clarify  the 
meaning,  intent  and  purpose  of  certain 
terms  contained  in  the  proposed 
standard.  All  but  five  of  these 
definitions  are  consistent  with  those 
published  by  the  American  National 
Standards  Institute  (ANSI)  in  their 
consensus  standard,  ANSI  Z244.1-1982. 
The  five  definitions  that  have  been 
added  cover  the  terms  "energized," 
"setting  up,"  "normal  production 
operations,"  "hot  tap,"  and  "servicing  or 
maintenance."  However,  except  for  die 
definition  dealing  with  energy  sources, 
OSHA  believes  that  all  of  the  proposed 
definitions  are  self-explanatory. 

The  identification  of  "energy  sources," 
as  defined  in  this  proposal,  is 
compUcated  by  three  very  important 


considerations:  (1)  Energy  is  always 
present  in  machinery,  equipment  or 
processes;  (2)  energy  is  not  necessarily 
dangerous;  and  (3)  danger  is  only 
present  when  energy  may  be  released  in 
quantities  or  at  rates  that  would  harm 
an  employee.  Generally  speaking, 
however,  potentially  hazardous  energy 
sources  are  defined  as  those  that  can 
cause  injury  to  employees  working  in, 
on,  or  around  machines  or  equipment 

The  energy  sources  identifiedin 
paragraph  (b)(4)  require  a  more  detailed 
discussion.  "Energy,"  as  used  in  this 
document  means  mechanical  motion; 
potential  energy  due  to  pressure, 
gravity,  or  springs;  electrical  energy;  or 
thermal  energy  resulting  from  high  or 
low  temperature.  Some  energy  sources 
can  be  turned  on  and  off,  some  can  be 
dissipated,  some  can  be  eliminated,  and 
some  can  only  be  controlled.  These 
concepts  will  be  addressed  throughout 
the  procedures  found  in  this  proposal. 
The  following  brief  discussion  of  energy 
sources  may  be  of  benefit  to  the  reader 
in  understanding  the  provisions  ef  this 
proposal. 

1.  Mechanical  motion  can  be  linear 
translation  or  rotation,  or  it  can  produce 
work  which,  in  turn,  produces  changes 
in  temperature.  This  type  of  energy  can 
be  turned  off  or  left  on. 

2.  Potential  energy  can  be  due  to 
pressure  (above  or  below  atmospheric) 
as  in  hydraulic,  pneumatic,  or  vacuum 
systems,  or  it  can  be  due  to  springs  or 
gravity.  Potential  energy  manifested  as 
pressures  or  in  springs  can  be  dissipated 
or  controlled;  it  cannot  be  turned  off  or 
on. 

i.  Electrical  energy  refers  to  generated 
electrical  power  or  static  electricity.  In 
the  case  of  generated  electricity,  the 
electrical  power  can  be  turned  on  or 
turned  off.  Static  electricity  cannot  be 
turned  off;  it  can  only  be  dissipated  or 
controlled. 

4.  Thermal  energy  is  manifested  by 
high  or  low  temperature.  This  type  of 
energy  is  the  result  of  mechanical  work, 
radiation,  chemical  reaction,  or 
electrical  resistance.  It  cannot  be  turned 
off  or  eliminated:  however,  it  can  be 
dissipated  or  controlled. 

The  development  and  documentation 
of  energy  control  procedures  is  of  litUe 
use  unless  the  employer  requires  all 
authorized  employees  to  utilize  the 
procedures  that  have  been  provided.  To 
meet  these  requirements  a8  proposed  by 
paragraph  (c)(1),  the  employer  must 
ensure  that  hazardous  energy  control 
procedures  have  been  implemented  for 
all  activities  covered  by  the  proposed 
standard,  and  are  being  complied  with 
by  the  employees.  Methods  for  meeting 
this  requirement  are  provided  in  two 


oth^r  sections  of  the  proposal: 
Paragraph  (c)(4),  which  addresses 
periodic  inspection  for  observing 
employee  compliance  tvith  the 
procedures;  and  paragraph  (c)(5),  which 
covers  initial  and  periodic  follow  up 
training  to  develop  and  maintain  the 
knowledge  and  skill  needed  by 
employees  for  the  safe  application  and 
renioval  of  eneigy  controls. 

In  paragraph  (c)(2),  OSHA  is 
proposing  that  employers  develop, 
doqument  and  implement  procedures  for 
the  control  of  potentially  hazardous 
energy,  and  that  the  procedures  clearly 
and  specifically  outline  the  steps  to  be 
followed,  techniques  to  be  applied,  and 
measures  to  be  used  by  the  employer  to 
assure  that  the  procedure  is  used.  OSHA 
is  also  proposing  that  the  employer 
ensure  that  the  control  measures  are 
used  by  employees  whenever  they  might 
be  exposed  to  injury  from  die 
unexpected  energization,  start  up,  or 
release  of  stored  energy  involved  with 
machines,  equipment  or  systems. 

The  written  energy  control  procedure 
required  by  this  standard  need  not  be 
complicated  or  detailed,  depending  on 
the  complexity  of  the  equipment  and  the 
control  measures  to  be  implemented.  For 
example,  if  there  is  a  single  machine 
with  a  single  energy  source  that  must  be 
isolated,  and  the  control  measure 
chosen  is  simple,  such  as  locking  out 
that  energy  source  during  servicing,  the 
written  procedure  need  not  be 
complicated.  The  steps  set  forth  in  the 
standard  can  be  incorporated  into  the 
procedure  with  very  litUe  detail, 
reflecting  the  lack  of  complexity  of  the 
control  measures.  In  addition,  the 
employer's  procedures  need  not  be 
unique  for  a  single  machine  or  task,  but 
can  apply  to  a  group  of  similar  machines 
and  tasks  if  a  single  procedure  can 
address  the  hazards  satisfactorily. 

One  example  offered  is  in  a  sample 
guide  to  the  development  of  a  lockout 
procedure,  as  presented  in  the 
Appendix.  This  procedure  is  not 
considered  unique  and  can  be  applied  to 
groups  of  machines  or  tasks  with 
considerable  flexibility.  Used  as  a  guide 
to  develop  a  specific  lockout/tagout 
procedure,  the  sample  would  need  only 
minor  changes  to  methods,  procedures 
and/or  text  tq^be  acceptable  for  many 
workplace  situations.  Other  examples  in 
the  Appendix  are  found  in  two 
illustrations  which  depict  the  procedural 
steps  involved  with  the  lockout  and 
tagout  of  electrical  energy  sources  and 
hydraulic/pneumatic  sources. 

The  proposal  also  addresses 
situations  in  which  there  is  a  need  for 
unique  lockout/tagout  procedures.  The 
Appendix  discusses  the  development  of 
acceptable  methods  for  dealing  with 


situations  which  might  require  the  entire 
procedure  to  be  unique  for  its  purpose 
(one  of  a  kind)  in  dealing  with  the 
hazards,  or  for  those  which  would  only 
need  a  supplement  to  the  general 
procedure.  For  some  applications,  the 
supplement  would  be  in  the  form  of  a 
check  list  used  for  gaining  access  to  the 
equipment  or  process  and  for  returning 
it  to  service.  The  check  list  might 
address  the  number  and  locations  of  the 
energy  isolating  devices  in  order  to 
guarantee  total  deenergization,  and 
might  also  identify  the  employees 
involved  with  the  use  of  lockout  and/or 
tagout  devices,  thus  providing 
accountability.  In  many  cases,  the  check 
list  would  need  to  reflect  the  necessary 
order  of  energy  isolation  and  device 
application. 

in  paragraphs  (c)(3)  (i)  and  (ii).  OSHA 
is  proposing  that  protective  materials 
and  hardware  such  as  locks,  tags, 
chains,  adapter  pins,  etc.,  be  provided 
by  the  employer  to  secure  energy 
isolating  devices.  It  also  proposes  that 
the  devices  be  unique  to  the  particular 
use  (the  only  ones  authorized  for  the 
purpose);  that  they  be  durable, 
standardized  and  substantial;  and  that 
they  identify  the  user. 

The  proposed  standard  utilizes 
performance  language  in  imposing  the 
above  requirements,  but  it  provides 
additional  guidance  in  the  Appendix, 
which  contains  examples  of  acceptable 
methods  for  use  in  compliance.  For 
example,  to  meet  the  requirement  in 
paragraph  (c)(3)(i)  to  supply  protective 
equipment  and  hardware,  die  employer 
can  either  issue  devices  to  each 
employee  responsible  for  implementing 
energy  control  measures,  or  can  exercise 
the  option  of  simply  having  a  sufficient 
quantity  of  the  devices  on  hand  at  any 
given  time  and  assign  or  distribute  them 
to  employees  as  the  need  arises. 

OSHA  believes  that  the  obligations 
imposed  by  proposed  paragraphs  (c)(3) 
(i)  and  (ii)  are  not  overly  restrictive  or 
complicated.  However,  the  Agency  is 
aware  that  many  questions  might  be 
raised  concerning  the  background  and 
rationale  for  the  proposed  OSHA 
standard,  as  well  as  for  similar 
requirements  adopted  by  ANSI  in  their 
Z244.1-1982  document  For  this  reason, 
OSHA  has  given  considerable  attention 
in  the  Appendix  to  providing  useful 
information  regarding  the  rationale  for, 
and  simple  explanations  of,  the 
performance  language  requirements. 
Comments  are  solicited  on  the  contents 
of  the  Appendix,  and  on  ways  in  which 
the  contents  can  be  made  more  effective 
and  easier  to  use  by  employers  and 
employees. 

In  paragraph  (c](3)(iii).  OSHA  is 
proposing  that  the  legend  (major 


message)  on  tagout  devices,  which  are 
altematdy  identified  as  "danger"  tags  ia 
§  1910.145(f),  warn  against  hazardous 
conditions  if  the  equipment  is  re- 
energized. A  note  is  also  provided  here 
whidi  calls  attention  to  the  fact  that 
specific  provisions  concerning  such 
accident  prevention  tags  are  found  in 
S  1910.145(f).  The  reference  is  made 
because  the  latter  provisions  also 
address  the  color,  size  and  message 
requirements  which  must  be  observed 
for  accident  prevention  tags. 

Four  legends  for  major  message 
information  are  provided  in  paragraph 
(c)(3)(iii):  Do  Not  Start  Do  Not  Open.  Do 
Not  Close,  and  Do  Not  Energize.  OSHA 
recognizes,  however,  that  these  four 
messages  may  not  be  sufficient  to  cover 
all  conditions  involving  hazardous 
eneigy  control.  The  Agency  solicits 
comments  as  to  whether  more  legends 
should  be  presented  in  this  standard 
and,  if  so,  what  they  should  be. 

Due  to  the  severity  of  the  risks 
associated  with  woiking  on  energized 
equipment  OSHA  is  proposing  in 
paragraph  (c)(4),  that  periodic 
inspections  be  performed  by  the 
employer  at  least  annually  in  order  to 
verify  and  to  ensure  compUance  with 
the  lockout/tagout  provisions.  Some 
acceptable  methods  for  meeting  the 
performance  requirements  in  this 
paragraph  are  identified  in  the 
Appendix.  One  method  includes  using 
random  audit  and  planned  visual 
observation  to  determine  the  extent  of 
employee  compliance.  Another  includes 
modifying  and  adopting  ordinary  plant 
safety  tours  to  suit  this  purpose. 

It  is  also  proposed  that  the  inspections 
be  made  by  an  authorized  employee 
other  than  the  one  implementing  the 
energy  control  procedure;  that  they  be 
designed  to  correct  any  deviations 
uncovered;  and  that  the  employer  certify 
that  they  have  been  performed.  Here 
too,  the  Appendix  suggests  methods  that 
could  be  used  in  meeting  these 
requirements,  such  as  random  audits 
and  visual  observation  of  the  workplace 
while  shutdown  and  isolation  of  the 
equipment  is  in  process.  These 
inspections  are  to  provide  for  immediate 
feedback  and  action  by  the  employer  to 
correct  any  inadequacies  observed. 

OSHA  believes  that  periodic 
inspections  by  the  employer  are 
necessary  to  ensure  compliance  with  the 
procedure.  In  that  regard  OSHA  solicits 
answers  to  the  following  questions: 

1.  Some  operations  may  require  a 
more  frequent  periodic  inspection  based 
on  problem  areas  and  changes  to 
methods  and  procedures.  Would  the . 
proposed  schedule  provide  adequate 
protection? 
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2.  What  factors  should  OSHA  use  in 
evahiating  an  employer's  inspection 
program? 

3.  Are  methods  other  than  periodic 
inspection  available  to  the  employer  to 
ensure  compliance  with  the  procedures? 

In  paragraph  (c)(5].  OSHA  is 
proposing  that  the  employer  provide 
effective  initial  training,  periodic 
retraining,  and  certiHcation  of  such 
training  of  employees.  OSHA  considers 
these  requirements  to  be  of  critical 
importance  in  helping  to  ensure  that  the 
appUcable  provisions  of  the  hazardous 
energy  control  procedure(s)  are  known,    ' 
understood  and  strictly  adhered  to  by 
employees.  Paragraphs  (c)(5)(i]  (A),  (B), 
and  (C)  of  the  proposed  standard 
establish  the  amount  of  training  that  is 
required  for  three  groups  of  employees: 
"authorized"  employees,  "affected" 
employees,  and  "all  other"  employees. 
The  relative  degree  of  knowledge 
required  by  these  three  employee  groups 
is  in  a  descending  order,  with  the 
requirements  for  authorized  employees 
demanding  the  most  effort  in  training. 
Because  authorized  employees  are 
charged  with  the  responsibility  for 
implementing  energy  control  procedures, 
it  is  important  that  they  receive  training 
in  recognizing  and  understanding  all 
potentially  hazardous  energy  sources 
that  they  might  be  exposed  to  during 
their  work  assignments,  and  that  they 
also  be  trained  in  the  use  of  adequate 
methods  and  means  for  the  control  of 
such  energy  sources.  | 

The  training  requirements  OSHA  is 
proposing  for  "affected  employees"  are 
less  stringent  than  those  for  authorized 
employees.  Affected  employees  are  not 
required  to  implement  energy  control 
procedures  themselves,  but  they  do 
perform  activities  such  as  those 
identified  in  the  proposed  paragraph 
(a)(2)(i)  where  energy  control 
procedures  are  necessary.  For  these 
reasons,  OSHA  is  proposing  that 
affected  employees  be  instructed  in  the 
use  of  hazardous  energy  control 
(lockout/tagout)  procedures,  and  that 
the  instruction  provide  a  clear 
understanding  of  the  purpose  and  use  of 
lockout/tagout  procedures.  The 
instructions  need  to  be  sufficient  to 
enable  the  employees  to  determine  if  a 
control  measure  is  needed.  They  should 
also  make  employees  aware  of  those 
conditions  and  situations  where  their 
actions  in  disregarding  or  violating  the 
procedures  could  endanger  their  own 
lives,  or  the  lives  of  co-workers. 
Considerable  latitude  is  given  to 
employers  to  meet  the  training 
requirements  for  both  authorized  and 
affected  employees.  The  options  include 


classroom  or  on-the-job  training  or  a 
combination  of  the  two. 

OSHA  is  also  proposing  in  paragraph 
(c)(5)(i)(C)  that  all  other  employees 
whose  work  operations  are  or  may  be 
affected  by  the  energy  control  procedure 
shall  be  instructed  about  the  procedure 
and  how  it  affects  their  work  operations. 
This  instruction  as  to  the  employer's 
lockout/tagout  procedure  can  be 
conveyed  during  new  employee 
orientation  sessions,  by  the  use  of 
employee  handbooks,  or  through 
regularly  scheduled  safety  meetings. 

OSHA  seeks  public  comment  on  the 
question  of  whether  this  latter 
requirement  covers  too  broad  a  range  of 
employees,  and  whether  the  same 
purpose  and  protection  could  be 
afforded  by  limiting  the  training  and 
informational  requirements  to 
authorized  and  affected  employees. 
OSHA  also  solicits  comment  on  whether 
the  subjects  in  which  the  various 
employee  groups  must  be  trained  are 
speciHc  enough  for  safe  energy  control 
practices. 

In  paragraph  (c)(5](ii),  OSHA  is 
proposing  that  periodic  retraining  be 
provided  for  both  authorized  and 
affected  employees  whenever  an 
inspection  under  paragraph  (c)(4) 
reveals,  or  whenever  the  employer  has 
reason  to  believe,  that  there  are 
deviations  from  or  inadequacies  in  the 
energy  control  procedure. 

OSHA  is  of  the  opinion  that  full  and 
uniform  utilization  of  an  energy  control 
procedure  is  necessary  in  order  for  that 
procedure  to  maintain  its  effectiveness. 
Every  effort  should  be  made  during  the 
periodic  inspection  performed  under 
paragraph  (c)(4)  to  determine  whether  or 
not  the  procedure  is  being  used  properly. 
If  deviations  are  observed,  retraining  in 
accordance  with  this  paragraph 
((c)(5)(ii))  would  be  required.  However, 
retraining  could  be  triggered  by  events 
separate  from  the  findings  of  a  periodic 
inspection.  For  example,  an  employee 
working  with  an  energy  control 
procedure  might  be  injured  in  the  course 
of  his  duties.  U  a  subsequent 
investigation  indicated  thatlhe 
employee  failed  to  operate  within  die 
guidelines  of  his  control  procedure, 
retraining  would  be  required. 

In  addition,  the  investigation  ought 
also  reveal  that  the  procedure  itself  was 
not  adequate.  Such  inadequacies  in  the 
procedure  could  be  the  result  of  using  a 
general  procedure  that  does  not  handle 
effectively  a  specific  application,  or  they 
may  arise  because  changes  have  been 
made  to  the  equipment  or  process  that 
did  not  take  the  existing  energy  control 
procedure  into  consideration.  In  such 
cases  when  changes  to  the  energy 


control  procedure  must  be  made,  the 
employer  would  be  required  to  retrain 
employees  in  the  new  or  revised 
procedures  in  accordance  with 
paragraph  (c)(5Kii). 

The  employer's  certification  of 
training  that  OSHA  is  proposing  to 
require  in  paragraph  (c)(5)(iii)  is 
intended  to  provide  recognition  of  two 
elements:  First,  that  initial  training  has 
been  given  to  employees;  and  second, 
that  retraining  has  been  provided  in 
order  to  reinforce  the  employee^ 
original  training  and  to  take  into 
consideration  any  changes  in 
procedures,  equipment,  or  other 
elements  that  may  have  occurred  since 
training  was  last  given. 

In  paragraph  (c){e),  OSHA  is 
proposing  that  energy  isolating  devices 
used  for  the  control  of  potentially 
hazardous  energy  sources,  including 
valves,  be  marked  or  labeled  to  identify 
the  equipment  supplied  and  the  energy 
type  and  magnitude,  unless  they  are 
positioned  and  arranged  so  that  these 
elements  are  evident,  and  that  the 
devices  only  be  operated  by  authorized 
empldyees.  Employees  woridng  with 
energy  control  procedures  need 
adequate  information  about  the  hazards 
of  the  equipment  that  they  are  servicing, 
and  they  must  be  certain  that  the 
equipment  they  are  working  on  is  the 
same  equipment  that  was  intended  to  be 
disabled.  They  should  feel  confident 
that  they  have  secured  the  correct 
energy  control  devices  and  are  protected 
from  the  hazards  of  inadvertently 
working  on  energized  equipment. 

The  identification  requirement  of 
paragraph  (c)(6)(i)  would  apply  to  all 
energy  isolating  devices,  including 
devices  which  control  hydraulic 
pneumatic  steam,  and  similar  energy 
sources  by  the  use  of  valves  or  similar 
devices  to  isolate  and  block  energy  flow. 
It  would  also  apply  to  the  valves  used  in 
pipeline  network  process  operations, 
such  as  those  foimd  in  petroleum  and 
chemical  operations.  As  noted  above, 
however,  the  proposed  identification 
requirement  would  not  apply  in  any 
case,  if  the  devices  were  to  be  located    , 
and  arranged  so  that  the  equipment 
supplied  and  the  energy  type  and 
magnitude  were  evident.  For  example,  a 
wall  mounted  electrical  disconnect 
switch  of  a  type  known  to  carry  120-440 
volt  service  that  is  observed  to  have  one 
lead  to  a  single  machine,  would  not 
require  the  (Usconnect  switch  to  be 
me^ed  or  labeled.  Similarly,  a  valve 
located  so  that  it  obviously  can  only 
service  a  specific  machine  and  can  be 
visually  traced  to  a  main  line  source 
that  identifies  the  type.and.magnitude  of 


energy  would  not  requhe  marking  or 
labeling. 

To  cover  the  identification  process, 
OSHA  is  proposing  the  use  of  two 
separate  and  distinct  methods.  For 
machines,  equipment  or  systems,  the 
employer  would  be  required  to  label  or 
mark  the  energy  isolating  devices  in  a 
permanent  manner.  The  employer  may 
elect  to  do  so  in  a  plant-wide  effort  for 
all  machines  or  equipment  that  will,  at 
one  time  or  another,  need  to  be 
identified.  As  an  alternative,  the 
employer  could  mark  or  label  the 
devices  permanently  on  an  individual 
basis,  for  a  specific  machine  or 
equipment,  at  the  time  the  lockout/ 
tagout  procedures  are  to  be  appUed  and 
the  energy  isolating  devices  are  to  be 
secured. 

For  pipeline  network  process 
operations,  permanent  labeling  or 
marking  of  the  energy  isolating  devices 
(valves)  would  not  be  required.  Among 
other  problems,  these  pipelines  may 
carry  changing  product  mixes  or  employ 
alternate  product  travel  routes,  which 
makes  it  difficult,  if  not  impossible,  to 
label  or  mark  the  control  valves  in  a 
permanent  manner.  Therefore,  for  these 
operations  only,  the  proposal  would 
allow  the  employer  to  identify  all  energy 
isolating  valves  involved  with  the  task 
on  a  job-to- job  basis  prior  to  performing 
the  necessary  work. 

Regarding  the  provision  proposed  in 
paragraph  (c)(6](i),  OSHA  solicits 
answers  to  the  following: 

1.  OSHA  is  considering  whether  the 
identification  should  include 
information  on  the  magnitude  of  energy 
to  be  controlled  by  the  energy  isolating 
devices.  What  problems  might  be 
encountered  with  such  a  requirement? 

2.  What  changes  could  be  made  in  the 
proposal  to  addiress  these  problems? 

In  paragraph  (c)(e)(ii),  OSHA 
proposes  that  the  energy  isolating 
devices  be  operated  only  by  authorized 
employees  or  under  the  direct 
supervision  of  authorized  employees. 
Special  skills  are  required  to  effect  the 
control  of  potentially  hazardous  energy 
using  lockout/tagout  procedures.  These 
skills,  described  in  paragraph  (c)(5)(i)  of 
this  proposal,  involve  such  elements  as 
the  knowledge  of  multiple  forms  of 
energy,  the  hazards  of  high  voltages  and 
pressures,  and  the  relationship  of  energy 
to  complex  interconnected  components. 
In  light  of  these  facts,  OSHA  believes 
that  energy  isolating  devices  must  only 
be  operated  by  authorized  employees  or 
under  the  direct  supervison  of 
authorized  employees. 

In  paragraph  (c)(7),  OSHA  is 
proposing  that  whenever  lockout/tagout 
control  might  directly  affect  another 
employee's  woric  activities,  an 


authorized  employee  must  notify  the 
affected  employee  before  taking  any 
action  to  apply  or  to  remove  lockout 
and/or  tagout  controls. 

OSHA  believes  that  these  measures 
are  important  to  ensure  that  employees 
do  not  unknowingly  attempt  to  energize 
machines  or  equipment  that  have  been 
taken  out  of  service  and  de-energized 
for  the  performance  of  activities  covered 
by  this  standard.  The  lack  of 
information  regarding  the  status  of  the 
equipment  could  endanger  both  the 
servicing  employees  and  the  employees 
attempting  to  operate  the  equipment. 
The  notification  is  also  needed  after 
servicing  is  completed  to  assure  that 
employees  know  when  the  control 
measures  have  been  removed.  Without 
such  information,  employees  could 
mistakenly  believe  that  a  system  is  still 
de-energized  and  that  it  is  safe  to 
continue  working  on  it 

Some  acceptable  methods  of 
notification  are  explained  in  paragraph 
seven  of  the  Appendix.  They  include 
discussion  with  the  affected  employees 
by  an  authorized  employee  to  inform 
and  caution  them  of  the  impending 
actions,  and  may  also  involve  the  use  of 
written  work  permit  and  authorization 
systems  and/or  clearance  procedures 
that  document  the  employer's  woric 
practices  for  gaining  access  to 
equipment  or  processes  and  for  applying 
and  removing  controls.  The  Appendix 
contains  additional  information  dealing 
with  the  application  and  removal  of 
controls  under  specific  conditions,  and 
provides  various  methods  of  meeting  the 
control  requirements  of  the  standard.  (In 
particular,  see  sections  of  the  Appendix 
with  the  following  headings:  Procedure; 
Testing  or  positioning  of  energized 
equipment,  Group  lockout/tagout,  and 
Shift  or  personnel  change.) 

OSHA  is  proposing  in  paragraph  (d) 
that  five  separate  and  distinct  steps  be 
followed  in  meeting  the  procedural 
requirements  of  paragraph  (c)(1) 
(Procedure)  and  the  application  of 
energy  control  (lockout/tagout) 
measures.  It  is  also  proposing  diat  the 
actions  be  taken  in  the  sequence 
presented.  For  example,  paragraph  (d)(1) 
proposes,  as  the  first  step,  that  the 
equipment  or  process  be  turned  off  or 
shut  down  by  an  authorized  employee 
according  to  established  procedures. 
This  is  the  starting  point  for  all 
subsequent  action  that  is  necessary  to 
put  the  equipment  or  process  in  a  state 
that  will  permit  employees  to  work  on  it 
safely. 

In  many  operations,  activation  of  an 
electrical  push-button  control  or  the 
moveuitiiit  uf  a  simple  throw  switch 
(electrical,  hydraulic,  or  pneumatic)  to 
the  "stop"  or  "off"  mode  is  sufficient  to 


meet  this  provision.  In  other  cases, 
however,  such  as  those  found  typically 
in  a  refining  or  chemical  process,  there 
are  control  devices  that  do  not 
necessarily  address  an  "off-on"  or 
"start-stop"  condition  (i.e.,  level 
controls,  pressure  controllers,  etc).  In 
these  instances,  a  series  of 
predetermined  steps  may  be  necessary 
to  achieve  a  shutdown  of  the  process  or 
equipment 

Following  shutdown  of  the  equipment 
or  process  as  outlined  in  paragraph 
(d)(1),  OSHA  is  proposing  in  paragraph 
(d)(2),  as  the  next  step  of  the  procedure, 
that  energy  isolation  devices  be 
physically  located  and  operated  in  such 
a  manner  as  to  isolate  the  equipment  or 
process  from  the  energy  source(s).  For 
example,  in  the  simple  case  of  an 
electrical  push-button  control  which  has 
been  activated  to  stop  the  movement  of 
machine  or  equipment  parts  as  the  first 
step  of  the  shutdown  procedure, 
isolation  can  then  be  accomplished  by 
ensuring  that  the  push-button  circuitry 
cannot  be  supplied  with  additional 
electrical  energy.  For  such  equipment, 
the  isolation  requirement  can  be  met  by 
the  employer's  actions  in  locating  the 
main  power  disconnect  switch  and 
moving  the  control  lever  to  the  "safe," 
"off,"  or  "open"  position.  Performing 
these  actions  wiU  prevent  the 
reintroduction  of  energy  to  the  push- 
button circuitry  and  will  isolate  the 
operating  control  from  the  energy 
source. 

In  paragraph  nine  of  the  Appendix, 
OSHA  has  identified  the  types  of  energy 
needing  isolation,  and  has  provided 
some  acceptable  measures  to  be  taken 
for  accomplishing  such  isolation.  These 
measures  cover  mechanical  energy 
involving  rotation,  translation,  or  a 
combination  thereof;  thermal  energy; 
potential  energy  involving  pressure, 
gravity  and  springs;  and  electrical 
energy.  The  Appendix  also  discusses  the 
relationship  between  the  five  steps  set 
out  in  paragraph  (d)  and  the  specific 
energy  isolation  requirements  in 
paragraphs  (c)(2]  Procedure,  and  (c)(e) 
Energy  isolating  devices,  of  the 
standard,  and  provides  explanations 
and  additional  information  which  can  be 
used  for  guidance  in  complying  with 
these  paragraphs. 

As  the  third  step  in  the  procedure, 
OSHA  is  proposing  in  paragraph  (d)(3) 
that  action  be  taken  to  secure  the  energy 
isolating  devices  in  a  "safe"  or  "off" 
position.  This  paragraph  would  require 
that  appropriate  and  effective  lockout 
and/or  tagout  devices  be  affixed  to  each 
energy  isolating  device  by  an  authorized 
employee,  and  that  they  be  attached  so 
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as  to  ptevenf  reactivatioB  of  tie 
mrnliBH  oreqaip—t 

This  propoeed  atatidard  Urn  the  crnitFol 
of  hazardous  eneigjr  toon**  i»  * 
"generic"  standard,  and  ie  writttn 
largely  is  term*  of  tiM  procadaRS  sad 
perfbnnaace  to  be  ackieved.  06HA 
does  not  consider  it  practieat  to 
presoabe  specific  d^nitiTe  ciitetuft  foe 
eack  poawMe  use  (rf  emagf  ooattol 
measures  in  such  a  wide  ranging 
standard.  However,  the  ^eaey  believes 
that  tite  proposal  wUl  eaable  tke  uaar  to 
make  a  choice  fA  the  most  eSectrre 
control  Boeasure  involving  the  use  of 
locks  or  tags,  or  a  combination  of  the 
two  devices  for  securiBg  an  anesgy 
isolating  device.  For  this  ceesoB  the  term 
"appropriate  and  effective  lockeuti 
tagout  devices"  is  used  in  this  provision 
rather  than  attempting  to  identify  a 
specific  type  of  device  when  describing 
the  action  thai  is  to  take  place. 

The  main  thrust  of  the  proposal  is  to 
mandate  the  development, 
documentation  and  implementation  of 
control  procedures,  aad  khia  would  be 
accomplished  as  outlined  in  paragraph 
(c)(2)  of  the  proposal.  The  employer 
would  be  given  considerable  flexibility 
in  developing  a  control  program,  and 
such  a  program  would  be  evaluated  by 
OSHA  compliance  officers  to  determine 
whether  it  meets  all  the  criteria  in  this 
standard.  OSHA  intends  to  address  the 
need  for  specific  lockout /tagoui 
requirement  for  particular  types  of 
equipment  or  processes  on  an  individual 
basis,  as  appropriate,  in  future 
rulemakings.  This  will  involve  revision 
of  existing  standards  and  promulgation 
of  new  ones,  as  necessary.  (Examples  of 
current  provisions  in  the  OSHA 
standards  which  contain  specific 
lockoat/tagout  requirements  can  be 
found  in  the  previous  discussion  of 
proposed  paragraph  (al(3Kiii]J. 

Where  no  specific  standard  presently 
requires  the  use  of  a  lock  versus  a  tag  or 
a  combination  of  the  two  for  securing  an 
energy  isolating  device,  paragraph  (dl(3) 
of  the  proposal  requires  the  employer  to 
select  an  appropriate  and  effective 
method.  Information  is  provided  in  the 
Appendix  to  assist  the  employer  iit  this 
selection  process.  Even  thou^  options 
and  rationable  are  presented  for 
consideratioB  in  the  Appendix,  the 
Appendix  does  not  provide  definitive 
criteria  to  preacrifce  any  one  erf  ^ 
described  fotne  of  control.  It  u  meant  to 
showrbow  factors  such  ae  tie  degree  of 
hazard  exposure,  employee  training, 
coMfiftone  in  the  workplace  »id  the 
coiwMtnient  of  employees  and 
employees  m  an  midestry  to  •  proven 
effective  method  and  ptoced^ve  can  be 
used  to  Hifhienee  the  choice  of  a  confrot 


method.  Nevertheless,  it  ahonM  be  noted 
that  mecfa  of  the  gvodefeie  infbrraafion 
presented  in  the  AppendSx  has  been 
developed  from  notional  eonsatsus 
standBrds  and  other  materials  whidr 
have  been  widely  recognized  and 
accepted  throughoot  industry.  Many  of 
the  requirements  for  using  a  lock  and 
tag,  for  example,  can  be  ibmid  in  the 
National  Fire  Protection  Association, 
NFPA  70-E  Standard— Part  H,  "Safety 
Related  Work  Practices"  (Exhibit  2).  As 
noted  earlier,  that  NFPA  standard  is 
also  a  major  source  document  for  the 
electrical  safety  work  practices  proposal 
which  is  currently  being  developed  by 
OSHA  The  guideline  iirfbrmation  is  also 
supported  by  numerous  technical  data 
sheets  published  by  the  National  Safety 
Council  and  by  the  many  references 
contained  in  the  Council's  "Acddent 
Prevention  Mamiat" 

OSHA  is  of  the  opinion  that,  as  a 
general  rule,  where  it  is  feasible,  the 
physic^  protection  offered  by  the  use  of 
a  lock,  when  supported  by  the 
information  provided  on  a  tag  used  in 
conjunction  with  the  lock,  provides  the 
greatest  assurance  of  employee 
protection  &om  the  release  of  hazardous 
energy. 

OSHA  proposes  in  paragraph  (dK^l 
that  the  next  step  taken  in  tbe 
appMcation  of  energy  coobrol  (lockout/ 
tagoat)  procedures  would  be  to 
determine  the  presence  of,  and  relieve, 
disconnect  and/oc  restrain  all 
potentially  bazaxdous,  stored  or  residual 
energy  in  the  machine  or  equipment.  Up 
to  this  point,  the  purpose  of  following  all 
the  steps  of  the  procedure  has  been  to 
enable  the  employee  to  isolate  and 
block  the  source  of  energy  feeding  die 
machine  or  eqajpaent  to  be  wocked  on, 
at  a  point  bejnod  which  it  can  not  be 
bypassed.  However,  energy  can  very 
easily  be  trapped  in  a  system 
downstream  frora  an  energgr  isolatiac 
device  or  can  be  preeent  in  the  form  of 
potential  enetgy  frona  gravity  or  from 
spring  action.  Stored  or  reudual  energy 
of  tins  sort  cannot  be  tancd  on  or  o^  it 
must  be  dissipated  or  controMed 

When  energy  oiajr  be  present  in  • 
system  that  bait  bcoi  iaointed,  tke 
proposed  paragraph  woaU  reqoiie  those 
hanrds  to  be  controlled  before  an 
emptoyee  attempts  to  perform  any  iwock 
covered  by  tke  scope  of  the  standard. 
The  pmsisioa  nighft  reqalR;  for 
exampkr  the  use  of  blocks  or  other 
physical  reslrasMs  to  anniobdize  the 
machine  or  equipment  where  necessuy 
for  eontrot  of  the  haaord.  fo  the  case  of 
electrical  circoits,  yeandiwg  mi^  be 
necessary  to  cBscharfe  heuffdBos 
energjr.  Hycbwdie  or  pneunutie  systems 
mighf  necessitate  the  use  of  bleed 


valves  to  relieve  the  piessure. 
Additional  information  is  given  iia  the 
Appendix  vdtich  provides  a  listing  of  the 
forms  of  energy  which  might  be  stored 
in  sufficient  quantities  to  represent 
hazards.  It  also  provides  examples  of 
the  methods  used  to  control  these 
hazards. 

In  paragraph  (d}(5),  OSHA  is 
proposing  that  as  die  fifth  step  in  the 
application  of  energy  control 
procedures,  prior  to  starting  work  on 
equipment  or  processes,  an  authorized 
employee  must  ensure  that  the  previous 
steps  taken  have  isolated  the  energy 
effectively.  The  authorized  employee 
would  need  to  verify  that  the  machine  or 
equipment  has  been  turned  off  or  shut 
down  property  as  required  by  paragraph 
(d)(1)  of  this  proposal;  that  all  energy 
isolating  devices  were  identified, 
located  and  operated  as  required  by 
paragr^h  (d](2];  that  the  IcKJcout  and/or 
tagout  devices  to  energy  isolatkig 
devices  have  been  attached  as  required 
by  paragraph  (d)(3);  and  that  stored 
energy  has  been  rendered  safe  as 
required  by  paragraph  (d)(4). 

The  proposed  Appendix  describes 
actions  wiucb  the  autboriaed  person  can 
take  in  order  to  meet  this  requirement 
These  actions,  which  may  need  to  be 
taken  singly  or  in  combination,  involve 
either  an  attempt  to  operate  the 
equipment  or  process  controls,  or  the 
use  of  appropriate  test  eqioipmeat  and 
the  performance  of  a  visaal  inspectioH 
to  verify  energy  isolatioa. 

This  step  of  the  proeedve  may 
inv<4ve  a  ddifaerate  attempt  to  start  up 
eqnipacttt  winch  ahoaU  not  be  capable 
of  activation  becaose  of  the  applicatioa 
of  control  procedures.  II  is  an  action 
attended  to  aasate  die  employee  that 
energy  from  Ae  main  power  aouroe  has 
been  effectively  isolated  and  biocked 
and  that  tiqiiiy  coold  not  r^olt  from 
inadvirttnt  activation d  the  operating 
controls.  Another  means  of  testing  dm 
equipaent  as  process  is  by  the  ose  of 
appropriate  test  tnstnunentatioa.  This 
method  wouM  be  appropriate  for  ase  in 
cases  involving  elecMcal  ckcoits  and 
equipment,  for  cxaB^jte,  where 
verification  of  isolation  could  b« 
accompMked  by  delerrainiBg  die 
relative  energy  level  rea^ngs  involved 
by  artng  a  volt  meter.  Swiflar  test 
eqaipwent  can  be  applied  to  odier 
energy  types  and  sources. 

O^iA  also  considers  the  use  of  visaal 
hnpeetiOH  proce Aires  to  be  of  erilicri 
importance  throoghoot  the  lockoet/ 
tagout  control  procedures,  Visoel 
inspection  can  confirm  thet  svntehcs, 
valves,  breakers,  etc.  here  been 
property  moved  to  and  secured  hi  the 
"off"  or  "sefe"  position.  Observing  Ae 


position  of  the  electrical  main  power 
disconnect  switch  can,  for  example, 
confirm  that  the  switch  is  either  in  the 
"off"  (open)  or  "on"  (closed)  position. 
Visual  inspection  can  also  verify 
whether  or  not  locks  and  other 
protective  devices  have  been  applied  to 
the  control  points  in  a  manner  diat 
would  impede  the  unsafe  movement  of 
the  switches  or  valves.  Finally,  a  visual 
inspection  can  be  used  to  verify  that 
isolation  has  taken  place  by  determining 
that  all  motion  has  stopped  and  that  all 
coasting  parts  such  as  flywheels, 
grinding  wheels,  saw  blades,  etc.,  have 
come  to  rest 

OSHA  is  proposing  in  paragraph  (e) 
that  certain  actions  be  taken  by 
authorized  employees  before  lockout/ 
tagout  devices  are  removed  fi<om  energy 
isolating  devices.  These  actions  would 
ensure:  (1)  That  the  equipment  or 
process  has  been  returned  to  an 
effective  operating  condition;  (2)  that 
any  employees  who  might  be  exposed  to 
injury  during  the  process  of  restoring 
energy  are  made  aware  that  such 
process  is  to  begin;  and  (3)  that  those 
employees  having  the  responsibility  for 
removal  of  the  devices  have  been 
identified  together  with  the  specific 
conditions  necessary  for  the  procedures 
to  take  place. 

-  In  paragraph  (e)(1),  it  is  proposed  that 
the  workplace  area  around  the 
equipment  or  process  be  inspected  to 
ensure  that  nonessential  items  have 
been  removed  and  that  equipment 
components  are  operationally  intact. 
OSHA  further  explains  this  provision  in 
the  Appendix  to  show  how  it  can 
involve  such  things  as  tools,  materials, 
mechanical  restraints,  replacing  guards 
and  checking  for  completeness  of  the 
work  that  was  performed  in  returning 
the  system  to  its  operational  mode.  It 
also  explains  the  conditions  under 
which  a  visual  inspection  alone  can 
accomplish  this  goal,  and  discusses 
those  conditions  which  may  involve  the 
need  for  additional  measures  such  as 
check  lists  and  other  administrative 
procedures. 

In  paragraph  (e)(2),  OSHA  is 
proposing  that  the  work  area  be  checked 
to  be  sure  that  employees  are  clear  of 
the  equipment  or  process  before  energy 
is  restored  to  it.  In  this  case  also,  OSHA 
discusses  in  the  Appendix  the 
acceptability  of  a  visual  inspection  to 
accomplish  the  purpose  under  certain 
conditions  and  the  use  of  administrative 
procedures,  such  as  check  lists,  under 
other  conditions. 

It  cannot  be  overemphasized  that 
employees  performing  tasks  on  de- 
energized  equipment  may  be  exposed  to 
hazards  involving  serious  injury  or 
death  if  the  status  of  lockout/ tagout 


control  conditions  can  be  changed 
without  their  knowledge.  For  this 
reason,  OSHA  is  proposing  in  paragraph 
(e)(3)  that  as  a  general  rule,  lockout/ 
tagout  devices  be  removed  by  the 
employees  who  applied  them.  An 
exception  is  provided  for  two  types  of 
situations  in  which  the  device  may  be 
removed  under  the  direction  of  an 
authorized  employee  using  specific 
procedures.  Paragraph  (e)(3)(i),  as 
proposed,  permits  use  of  the  exception 
when  the  employee  who  applied  the 
lockout/tagout  device  is  not  available  to 
remove  it  This  provision  is  intended  to 
cover  situations  such  as  those  that  might 
arise  from  the  sudden  sickness  or  injury 
of  an  employee,  key  loss,  or  other 
emergy  conditions.  The  proposed 
paragraph  (e)(3)(ii)  vrill  permit  use  of  the 
exception  for  unique  operating  activities 
involving  complex  systems,  where  the 
employer  can  demonstrate  that  it  is  not 
feasible  to  have  the  device  removed  by 
the  employee  applying  it  For  example, 
the  provision  can  be  used  to  provide 
flexibility  in  operatios  similar  to  that 
where  the  removal  of  a  lockout/tagout 
device  at  a  remote  electrial  transmission 
or  distribution  system  location  is 
required  and  the  process  is  controlled 
by  a  written  procedure  that  uses  an 
authorized  employee  operating  fiom  a 
central  control  point  to  communicate 
instructions  to  employees  working  in  the 
field. 

OSHA  is  proposing  in  paragraph  (f)(1) 
that  a  procedure  be  developed  and 
implemented  that  would  establish  a 
sequence  of  actions  to  be  taken  in 
situations  where  energy  isolating 
devices  are  locked  and/ or  tagged  and 
there  is  a  need  for  testing  or  positioning 
of  the  equipment.  This  action  is  required 
in  order  to  maintain  the  integrity  of  any 
lockout/tagout  procedure.  It  is  also 
necessary  in  order  to  provide  optimum 
safety  coverage  for  employees  when 
they  have  to  go  from  a  de-energized 
condition  to  an  energized  one  and  then 
return  the  system  to  lockout/tagout 
control.  It  is  during  these  transitions  that 
employee  exposure  to  hazards  is  high, 
and  a  sequence  of  steps  to  accomplish 
the  task  safely  is  needed. 

Paragraph  (f)(1)  prescribes  a  logical 
sequence  of  steps  to  be  followed  in 
situations  where  energy  isolating 
devices  are  locked  and/or  tagged  out 
and  there  is  a  need  to  test  or  position 
the  equipment  or  process.  The  steps  will 
offer  necessary  protection  to  employees 
when  they  are  involved  in  this  activity. 
The  procedure  is  clear-cut  and  should 
require  no  explanation  other  than  is 
found  in  the  standard  itself  and  in  the 
supporting  Appendix  material. 

In  paragraphs  (f)(2)  (i)  and  (ii),  OSHA 
is  proposing  that  whenever  outside 


servicing  organizations  are  engaged  at  a 
plant  or  facility  to  perform  any  of  the 
activities  covered  by  the  scope  and 
application  of  the  proposed  standard, 
the  employer  at  that  facility  must  inform 
the  authorized  representatives  of  the 
servicing  organizations  (contractors, 
service  representatives  etc.)  of  the 
lockout/tagout  procedures  used  by  the 
facility.  It  is  also  proposed  that 
employers  verify  that  the  procedures  to 
be  used  by  outside  service 
representatives  are  compatible  with 
existing  in-plant  procedures. 

These  provisions  are  necessary  when 
outside  personnel  work  on  machines  or 
equipment  because  their  activities  have 
the  potential  for  creating  hazards  which 
are  not  present  for  the  regular  plant  or 
facility  employees  under  normal 
operating  conditions.  The  proposal  is 
intended  to  ensure  that  both  the 
employer  and  the  outside  service 
personnel  are  aware  that  their 
interaction  can  be  a  possible  source  of 
injury  to  employees  and  the  outside 
personnel,  and  that  close  coordination 
of  their  activities  is  needed  in  order  to 
reduce  the  likelihood  of  such  injury. 
OSHA  sees  the  proper  utilization  of 
these  provisions,  when  they  are 
understood  and  agreed  upon,  as  a  way 
to  prevent  misunderstandings  by  either 
plant  employees  or  service  personnel 
regarding  use  of  the  lockout/tagout 
procedures  in  general,  and  with  regard 
to  the  use  of  specific  lockout  or  tagout 
devices  that  are  selected  for  a  particular 
application. 

Paragraph  16  of  the  Appendix  notes 
that  presentation  of  a  copy  of  the  facility 
lockout/tagout  procedures  by  the 
facility  employer  to  an  authorized 
representative  of  a  service  organization 
would  meet  the  requirement  in 
paragraph  (f)(2)(i)  that  the  service 
organization  be  informed  of  such 
procedures.  Relative  to  paragraph 
(f)(2)(ii],  the  Appendix  discusses  ways 
for  the  employer  to  verify  that  the 
lockout  procedures  used  by  the  outside 
service  organization  will  be  compatible 
with  the  existing  in-plant  procedures. 
OSHA  requests  comments  as  to  whether 
the  Agency  should  require  either  a 
written  record  or  a  certification  to 
ensure  that  such  verification  has  taken 
place.  If  so,  what  details,  if  any,  should 
be  included? 

OSHA  is  proposing  in  paragraph  (f)(3) 
that  when  a  crew,  craft,  department  or 
other  ^roup  lockout  or  tagout  device  is 
used,  it  must  provide  the  affected 
employees  with  a  degree  of  protection 
that  is  equivalent  to  the  use  ol personal 
lockout/tagout  devices.  As  is  the  case 
with  other  forms  of  lockout/tagout 
protection,  the  employer  who  uses  a 
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ffmp  leckaut  or  tnfwit  lyattm  OMtst , 
devcfep  a  peace  diaa  wUch  j 

enconpaaaca  the  dcaeala  act  bitb  te 
perionwoce  langiiagr  id  piepeaad 
pat«Bra»l»  (cM2).  Parsiraph  (f)(3^  a», 
propoaed.  ia  iatmdgd  t^  OSHA  ta    ' 
identify  specifically  ^wl  rafaite  aeveral 
key  praviaieaa  whkb  auat  be  iackidad 
in  aH  gtoap  lockmrt  w  tagaat 
procedurea,  and  whicb  would  reqains 
the  iavohtement  of  autfaonzed  pgranaa 
One  authorized  person  «wMild  be 
assigned  tbe  pcimaiy  teapoaaibiUty  {at 
all  employees  n^nriring  tudev  tbe       I 
protection  of  a  particular  lockout/tafaut 
device.  When  more  thaa  one  group  k 
involved,  aoethei  aathotized  persoa  i 
nugbt  be  needed  to  maintaio  ' 

responsibility  for  coanCaatioa  of  the 
various  lockout  control  groups  in  aider 
to  ensure  continuity  of  protection,  and  to 
coordinate  workforces.  | 

In  addition  to  des^natiog  and        I 
assigning  responsibifity  to  authorized 
employees,  the  proposed  paragraph 
would  require  the  employer  to  develop 
and  implement  procedures  for 
determining  tbe  exposure  status  of    j 
individual  crew  members  and  foe  taking 
appropriate  measures  to  control  or  Gaut 
that  exposure.  These  provisions  are  seen 
by  OSHA  as  requiring  at  least  the 
following  steps:  I 

1.  Verification  of  ^utdown  and 
isolation  of  the  equipment  or  process 
before  allowing  a  ciew  member  to  place 
a  personal  bck  or  tag  mi  a  lockout  box, 
board,  or  cabinet 

2.  Ensuring  that  all  employees  in  the 
crew  have  completed  their  assignments, 
removed  tfieir  lockout  and/or  tagont 
devices  from  the  box  Hd  or  other  device 
used,  and  are  m  the  dear  before  tuiniiig 
the  equipswRt  or  process  over  to  the 
operartmg  personnel — completing  this 
step  might  mdode  the  use  of  cheek  hsts 
or  other  procedores,  if  necessary,  to 
account  lor  tbe  imnber  of  enptoyees. 
energy  isolating  devices  and  lecko«t  or 
tagout  devices  tliat  are  invelved;  and 

3.  Providing  the  necessary 
coordiiiating  proceduies  for  ensuriiig  the 
safe  transfer  of  locfcovt  or  tagout  contro) 
devices  between  other  gtoiqis  and  wwk 
sbifta. 

The  special  oovctage  proposed  by 
paragnqifa  tf)(3)  reco^szcs  tbe  I 

importance  of  giaop  hxlcoak  and/or 
tagoot  devices  uaed  imder  conditioDS  in 
which  the  safety  of  all  emplc^rees 
working  in  the  groap  is  dependent  on, 
how  dioae  devices  are  uaed  and        | 
cootduated  by  the  authorized  penoti 
For  that  reason,  it  involves  a  closet 
exMBmetiott  of  the  conditionB,  methods 
and  procedures  accdcd  for  cffiectiva 
employee  protection.  Many  spedal 
procedural  oonstderationa  for  gron|> 
lockout/ tagout  application  are  diseaaaed 


throughsaS  the  ApptDdiK,  inchidiav  *a 
paragraphs  oa  riiiiadhiss  [paa^apk  2), 
Btteouefmo  tuatnii  Ipsiagiapfas  IX 14, 
&  15]  a^SJUftarpgaimaeiehame 
(paragnpfa  IBt  06UA  salkMi( 
on  whether  cr  BOft  ] 
reqniicBMnSs  arc  adeqassc^r  u 

in  ddsarotbvpanvnpteo'tke 
propossi  U  iktf  an 
should  be  ande  in  ovdes  to  < 
employee  pratedioD? 

OSHA  ia  proposing  ia  pat^capk  (4(4 
that  specific  ptaccdans  be  is^teaiealsd 
to  oisarc  centiaasttan  si  kdoiat/tigaei 
pratectifla  for  anpiayaea  during  sirift  as 
persomel  caangca  ift  oroer  to  piiwius 
for  an  oadcily  kaasfer  of  cflsdrol 
measures,  and  ta  be  cettaiB  that  the 
equipment  or  prooeas  ia  swntaiacd  in  a 
sale  cooditian  kr  con  tinned  work 
fcdknwing  this  transition.  As  sritk  granp 
lockaut/taBBut.  tUs  task  is 
aceonpliakied  aa  part  of  the  procedves 
that  are  defined  in  petfiimMBoe 
langaags  in  proposed  patagi^fa  (c)(2)l 
Proposed  psra^i^h  19(4)  kkaiifiaa 
several  k^  proaiskiBS  tlBd  nast  be 
indnded  in  proeedues  whenevar 
tranaiar  of  coatral  neaasaaa  is 
necessary.  Tbe  aadetljring  lationale  for 
theae  pravistosB.  whereby  hazardoas 
energy  control  lespqiisibihty  ia 
tranaferred,  i»  for  the  maintaaaaoe  of 
uninterrapted  protection  foe  the 
cnqiloyees  iovGlved.  It  is  tkeieine 
considered  essential  that  lockout/tafoaC 
devKes  be  maintained  am  energy 
isolating  devices  tfano^Hiat  tite 
transition  period. 

Basically,  the  transkr  of 
responsibili^  wiU  require  dK  m-rvwilBg 
shift  eaiployees  to  accept  respoasibilty 
for  the  safely  and  coBtrot  of  tlw  systSBS 
involved  prior  to  the  rcleaaeoi 
responsibility  by  the  oS-gamg 
employees.  Aka  the  procedoscs, 
wlnther  tiny  neccsaitato  the  use  ol 
simple  control  saeaaares  or  the  more 
detailed  use  oi  lags  and  check  lists  to 
accomplish  an  orderiy  traatfss;  see  to  be 
followed  by  an  assarance  that  the 
systesa  ia  indeed  safis  for  empkiyecs  to 
contiaae  workiag.  This  assscsnee 
involves  action  by  tka  antkoiind  er 
supervisory  empfayee  respooaifale  for 
the  traasier  to  verify  die  coatinaad 
isolation  of  energy  in  dw  system. 

Regarding  the  issaa  of  iUft  change- 
over and  transfer  of  reaponsftahSy  far 
energy  control  and  iaoLation  of  a  qnteau 
06HA  sohcats  ceaament  on  sdietfaar  the 
proposal  adequate^  addrsssss  the 
criteria  necessary  for  maintaining 
employee  protection.  S  it  is  not 
adeqaate,  what  ariditinmtt  pravisians 
are  accessary?  Should  the  stoidard  be 
more  specific  in.  eatafaiiskiBg 
re^Kinsibility  for  the  transfor  of 
authority  for  energy  isolation? 
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Intmfhietiom 

Bbceeativa  Ordbrl22n  {/»  PR  13193. 
February  17,  im  J  reqiuirBS  OSKA  to 
conduct  a  rqidatory  analysis  for  any 
nde  poteatiaSy  havii^  nia|or  economic 
conseqaeno^  on  the  natimud  economy., 
geographical  tegfons.  individual 
industries;  or  levels  of  government 
Consisteat  arilh  these  requirements,  the 
Occupational  Safety  and  HeaMi 
Admhiistration  (OSHA)  has  prepared  a 
Preliminary  Regnlatory  bnpact  Analysis 
(PRIA)  [Be  17}  for  the  proposed  rule. 
This  aaalysis  includes:  A  profile  o£  the 
potentially  afiiected  firma  and 
employees;  a  description  of  regulatory 
and  nonregalatory  alternativea;  an 
analysis  of  the  technological  feasibility 
of  the  proposed  rule;  and  a  stady  of  tha 
potential  sociai  beBefita^  ecaaomic 
costs,  snd  eavisanaiental  aapacts  ftat 
may  result  baa,  foU  rownpliaiiff  with  the 
propoaedrule. 

The  oamplete  anriyris,  aa  sunanariaed 
in  thia  ssctsaa.  ts  baaed  on  data  and 
infarBMtian  pravidsd  by  die  Esstem 
Research  Groap  fEBG)  in  a  study 
entitled,  "kidastry  Profile  Study  of  a 
Standard  far  ControtoiHsaardous 
Energy  Sources  Induding  Lockout/ 
Tagont  Procethaes"  [Ex.  15}.  Adcfitional 
information  was  obtamed  from 
comments  subautted  to  OSHA  in 
response  to  die  preproposid  draft  ^Bx. 
10]  and  Buppitmeiita?  ERG  report  (Ex. 
21].  The  eompfote  091A  FRIA  Ae  ERG 
report,  and  all  comments  submitted  to 
the  Docket  sre  araflabie  for  inspection 
and  copying  at  die  OSSifi  Docket  Office. 
Room  N-aeTO;  20Q  Constitotion  Avenue 
NW.,  Washington,  DC2azia 

Covcnerf  ia^as/ner 

The  proposed  rule  will  affect  most 
employment  covered  by  OSHA  under 
Part  1910  except  Cl]  Those  activities 
that  are  specifically  excluded  from 
coverage  such  as  certain  work  on  plug 
and  cord  type  electrical  equipment;  and 
(2)  those  firms  for  which  OSHA  has  or  is 
in  the  process  of  providiag  equivalent 
coverage  under  a  different  Mibparl  or 
part,  such  aa  tbe  oil  and  gas  extractfon 
indmtry.  OSHA  has  estimated  that  the 
proposed  rule  wiU  afiect  activities  ia 
soma  1.6  m^lioa  estabBshmenta 
employia§  appKBOSMtety  39  nallion 
woikm. 

To  analyse  the  dfffsring  effects  of  the 
proposed  rule,  OSHA  baa  divided  die 
affected  indaatries  nto  a  hi^-inpact 
group,  a  low-iaipact^oup,  and  a  zero  or 
nsglSgMB-hi^Met  group.  The  high-in4>aet 
group  consists  of  «^  aianufacturing 
induatries.  In  19M,  approximately  20 


million  workers  were  employed  in 
341,000  hub-impacted  establishments. 

Firms  classified  as  low-impact  indude 
those  in  tranaportation;  utilities: 
whdesale  trade;  retain  food  stores;  and 
several  service  industries,  induding 
personal  services,  business  services, 
automotive  repair,  miscellaneous  repair, 
and  amusement  services.  OSHA  has 
estimated  that  approximately  19  million 
woricers  were  employed  in  1.4  million 
low-impact  estabhshments  in  1964. 

The  negligible-impact  group  consists 
of  industries  that  ERG  determined  had 
little  potential  for  a  lockout/tagout- 
related  acddent  Retail  trade,  finnnCT. 
insurance,  real  estate,  service,  and 
public  administration  finns  not 
dassified  in  the  high-  or  low-impact 
sectors  were  included  in  this  group. 

The  Agency's  analysis  focuses  on  the 
potential  regulatory  efforts  to  high-  and 
low-hnpad  firms. 

Population  at  RJak 

As  noted,  some  38  million  workers  are 
employed  in  industries  that  may  be 
affected  by  die  proposed  rule.  All  such 
workers  have  the  potential  for  being 
injured  due  to  inadequate  or  non- 
existence use  of  lockout/tagout.  In 
estimating  the  number  of  Hikers  at  risk 
fit)m  exposure  to  hazardous  energy. 
OSHA  classified  "at-risk"  occupations 
as  those  being  held  by  individuals  who 
would  actually  perform  lockout/tagout 
activities  under  the  proposed  rule. 
Although  this  approach  tends  to 
underestimate  the  number  of  woricers 
who  could  benefit  from  fHtmnilgatitMi  of 
a  lockout/tagout  rule,  it  does  provide  a 
good  measure  of  the  number  of  wcnkers 
who  will  have  to  alter  thcar  worii 
patterns  to  comply  with  the  proposed 
rule.  Thus,  it  is  an  appropriate  method 
fpr  estimating  die  costs  of  the  rule. 
Based  on  die  ERG  study  [Ex.  15.  p.  3-96], 
dSHA  has  estimated  that  two  million 
workers  in  high-impact  industries,  and 
one  million  workers  in  low-impact 
industries,  are  employed  in  occupatfons 
where  the  unexpected  energization, 
start-up  or  release  (k  stored  energy  of 
machines  or  equipment  could  cause 
injury  to  oapioyeeB.  The  risk  sppears  to 
be  the  greatest  for  those  woriten 
employed  as  craft  workers,  machine 
operators,  and  laborers.  Certain  types  of 
machinery,  such  as  packaging  aiul 
wrapping  equqiment,  along  with  printii^ 
presses  and  conveyors,  are  associated 
with  a  high  prc^xntion  of  the  acddoits. 

Significance  of  Risk 

The  installation,  assembly,  service, 
repair,  change  over,  and  disassembly  of 
machines,  equipment,  and  systems  are 
activities  integral  to  most  industrial 
processes.  During  these  activities, 


however,  acddents  oftoi  result  fitim  the 
inadvertent  energization  or  movement  of 
machinery  or  equipment 

The  ERG  study  [Ex.  15.  p.  6-27.  »-48) 
estimated  that  two  percent  of  all 
workplace  injuries,  and  7.1  percent  of  all 
fatal  occupational  acddents,  occur  as  a 
result  of  inadequate  or  nonexistent 
lockout/tagout  procedures  in  industries 
likely  to  be  regulated  under  the 
proposed  rule.  Based  on  these 
percentages,  the  Agency  has  estimated 
diat  in  1984  there  were  144  fatalities. 
33,432  lost  workday  injuries,  and  37.561 
non-lost  workday  injuries  that  occurred 
due  to  inadequate  lockout/tagout 
procedures  in  the  affected  industries. 
Assuming  that  these  types  of  acddents 
grow  proportionatdy  with  the  average 
level  of  employment,  approximatdy 
1.530  fatalities,  352,965  lost  workday 
injuries,  snd  396,560  non-lost  workday 
injuries  would  occur  during  tbe  next  10 
years  in  the  absence  of  a  lockout/tagout 
standanL 

OSHA  seeks  comment  on  the 
methodologies  applied  to  the  various 
data  sources  to  estimate  the  percentages 
of  workplace  injuries  due  to  inadequate 
or  nonexistent  lockout/tagout 
procedures.  OSHA  also  seeks  comment 
on  the  relialHlity  of  the  different 
estimates. 

The  acddents  commonly  resulting 
from  inadequate  or  nonexistent  lockout/ 
tagout  activities  tend  to  be  significantly 
more  severe  than  the  average 
occupational  injury.  Ii^uries  typically 
include  fractures,  Lacerations, 
contusions,  amputatfons,  and  puncture 
wounds.  The  ERG  stu^  [Be  15,  p.  6-52] 
estimated  that  such  injuries  cause 
workers  to  lose  an  average  of  24 
woricdays.  By  way  of  comparison,  the 
1981  Bureau  of  Labor  Statistics' 
Occupational  Injuries  and  Illnesses 
Study  [Ex.  16]  reports  that  the  average 
lost  time  occupational  injury  involves  16 
lost  workdays. 

Based  upon  the  aforementioned 
evidence.  OSHA  has  determined  diat 
the  failure  to  control  sources  of 
hazardous  energy  results  in  a  significant 
risk  to  employees.  Since  the  private 
market  fails  to  provide  an  adequate 
level  of  safety  for  woricers  servidng  and 
maintaining  equipment  the  Agency  has 
examined  various  regulatory  and 
nonregulatory  alternatives,  including 
tort  Utigatton,  distribution  of 
information,  workers'  compensation, 
and  industry  self-regnlstion.  lie  Agency 
has  conduded  that  the  proposed 
standard  would  reduce  risk  in  an 
optimal  manner. 

Technological  Feasibility 

Tbe  proposed  rule  is  written  in 
performance-based  lai^uage  that 


permits  firms  to  develop  lockout/tagout 
procedures  that  are  most  appropriate  for 
their  spedfic  equipment  and  machinery. 
Based  on  data  gathered  during  ERG  site 
visits,  OSHA  has  determined  that  some 
firms  of  all  sizes  and  types  are  already 
in  full  compUance  vrith  the  proposed 
rule.  As  the  proposed  rale  would  not 
require  the  development  of  new 
technologies.  OSHA  has  determined 
that  all  provisions  of  the  proposed 
standard  are  technologically  feasible. 

Potential  Benefits  of  the  Proposed  Rule 

OSHA  has  estimated  the  total  number 
of  acddents  diet  the  pn^iosed  rule 
wodd  have  prevented  in  1964.  assuming 
foil  compliance  by  all  affe-:ted  firms  and 
workers.  As  a  conservative  estimate,  the 
Agency  assumed  that  only  85  percent  of 
those  acddents  identified  as  caused  by 
inadequate  or  nonexistent  lockout/ 
tagout  procedures  would  actually  be 
prevented  under  the  proposed  rule.  It 
was  assumed  that  15  percent  of  the 
noted  accidents  may  still  occur  even  if 
both  employees  and  employers  are 
complying  fully  with  the  rule  (e-g..  a 
block  used  to  hold  the  weight  of  a 
suspended  machine  component  may 
fail).  Based  on  the  above  assumptions. 
OSHA  has  estimated  that  the  proposed 
rule  would  have  prevented 
approximately  122  fatalities.  28,400  lost 
workday  injuries,  and  31,900  non-lost 
woricday  injuries  in  1984. 

OSHA  does  not  endorse  any 
particular  estimate  for  the  value  of  an 
employee's  life.  For  illustrative 
purposes,  however.  OSHA  has  used  a 
willingness-to-pay  method  to  estimate 
the  monetary  value  of  the  employee 
benefits  that  would  result  from 
implementation  of  the  proposed  rule. 
Willingness  to  pay  is  the  theoretical 
amount  that  the  beneficiaries  of  a 
program  would  be  willing  to  pay  in 
order  to  obtain  the  benefits  of  the 
program,  or  in  an  occupational  safety 
context  what  a  group  of  woricers  would 
pay  to  reduce  the  probability  of  a  death 
or  injury.  To  die  extent  that  benefits  can 
be  monetized  using  a  willingness-to-pay 
methodology,  the  Agency's  best  estimate 
for  the  total  tvorker  benefit  of  the 
proposed  rule  is  $1.5  bilUon  [Ex.  17,  p. 
V-13]. 

In  sddition  to  saving  lives  and 
reducing  injuries,  the  proposed  rale 
would  also  reduce  employers'  acddent 
costs  such  as  fm  lost  production  time, 
administrative  time  spent  preparing 
insurance  daims  and  accident  reports, 
and  reduced  efficiency  related  to 
replacing  injured  workers.  To  estimate 
the  magnitade  of  these  employer 
benefits,  OSHA  examined  several 
academic  and  industry  studies.  Based 
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primarily  on  studies  by  the  Alcoa 
Corporation  [Ex.  19]  and  by  Levitt  and 
Coworkers  [Ex.  20],  OSHA  has 
estimated  that  the  reduction  in 
occupational  accidents  would  result  in 
an  annual  benefit  to  employers  of  $125 
miUion.  This  figure  is  based  on  an 
estimated  cost-savings  of  $350  per 
nonlost  workday  injury  and  $4,000  per 
fatality  and  lost  workday  injury.  As  this 
report  is  a  Preliminary  Regulatory 
Impact  Analysis,  OSHA  invites  public 
comment  on  these  estimates  for 
incorporation  into  the  final  RIA  that  will 
accompany  the  Bnal  rule. 

Therefore,  to  the  extent  that  the 
benefits  of  an  occupational  safety  rule 
can  be  monetized,  OSHA  has  concluded 
that  promulgation  of  the  proposed  rule 
would  create  a  benefit  to  employers  and 
employees  equal  to  approximately  $1.5 
billion  annually. 

Potential  Costs  of  the  Proposed  Rule 

The  Agency  estimates  that 
promulgation  of  the  proposed  rule  would 
cost  1.6  million  establishments  a  total  of 
$212  million  during  the  first  year  of 
implementation,  and  $135  million  in 
subsequent  years  [Ex.  17,  p.  Vl-41].  If 
the  costs  for  equipment  modifications 
are  annualized  over  a  10-year  period, 
the  first-year  costs  would  be  $190 
million  and  the  recurring  costs  would  be 
$140  million  [Ex.  17,  p.  VI-42].  These 
estimates  were  calculated  using  1984 
procedural  practices  as  a  baseline  and 
then  assuming  full  compliance  with  the 
proposal.  All  estimates  were  calculated 
in  1984  dollars  based  on  the  most  cost- 
effective  methods  of  implementing  the 
proposed  rule. 

The  nonannualized  costs  of  the 
proposal  can  be  briefly  summarized  by 
category.  For  tags,  locks,  and  other 
hardware,  the  first-year  costs  would  be 
$10.8  million  and  the  annual  recurring 
costs  would  amount  to  $7.9  million  [Ex. 
17,  p.  VI-41].  For  equipment 
modifications,  the  first-year  costs  are 
estimated  at  $26.9  million,  with  no 
annual  recurring  costs  [Ex.  17,  p.  VI-13]. 
In  terms  of  work  practice  modifications, 
the  first-year  costs  and  the  annual 
recurring  costs  would  be  $102.7  million 
each  [Ex.  17.  p.  VI-20,  VI-22].  For 
planning  and  implementing  lockout- 
tagout  procedures,  the  first-year  costs 
are  calculated  to  be  $51.5  million  and 
the  annual  recurring  costs  are  estimated 
to  be  $12.8  million  [Ex.  17.  p.  VI-37].  In 
terms  of  employee  training,  the  first-year 
costs  would  be  $20.1  million  and  the 
annual  recurring  costs  would  be  $11.7 
million  [Ex.  17,  p.  VI-IO). 

It  should  further  be  noted  that  in 
determining  the  economic  impact  of  the 
proposal,  OSHA  estimated  that  the 
average  additional  time  needed  to 


perform  lockout/tagout  is  2  minutes. 
This  estimate  was  based  on  the  results 
of  a  1981  BLS  study  (Ex.  3).  which 
surveyed  maintenance  workers  on 
lockout/  tagout  procedures.  As  noted  in 
the  PRIA.  OSHA's  contractor.  Eastern 
Research  Group  (RG),  conducted  its  own 
mail  survey  and  estimated  that  the 
average  additional  time  for  performing 
lockout/tagout  would  be  4  minutes  (Ex. 
17.  p.  VI-15).  OSHA  does  not  believe 
that  the  ERG  survey  provided  a 
representative  sample  on  which  to  make 
this  estimate,  and  considers  the  BLS 
survey  of  maintenance  workers  to 
provide  a  more  accurate  figure.  OSHA 
solicits  comments  and  data  on  the 
amount  of  time  necessary  to  perform  the 
full  lockout/tagout  procedure  in  the 
proposal. 

Vn.  Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.),  OSHA  must  assess  the  potential 
economic  impact  of  the  proposal  to 
determine  the  rule  would  iinpose 
significant  costs  upon  a  substantial 
number  of  small  entities.  "Significance" 
is  determined  by  the  impact  upon  small 
firms'  profits,  market  share,  and 
financial  viability.  In  particular,  OSHA 
must  determine  whether  the  proposal 
will  have  a  relatively  greater  negative 
effect  on  small  entities  than  on  large 
entities. 

To  assess  the  impact  of  the  proposed 
rule  on  small  entities,  the  Agency  has 
estimated  the  total  cost  of  compUance 
per  establishment  for  firms  not  currently 
practicing  lockout/tagout.  First-year 
costs  would  range  from  $133  for  very 
small  firms  (those  employing  fewer  than 
20  workers):  to  $1,778  for  small  firms 
(those  employing  20  to  99  workers);  to 
$30,227  for  large  firms  (those  employing 
250  workers  or  more]  [Ex.  17,  p.  Vl-43]. 
The  costs  of  complying  with  the 
proposed  rule  would  depend  primarily 
on  the  number  of  woricers  employed  at  a 
firm  and  the  number  of  maintenance  and 
servicing  tasks  required  annually — 
factors  that  typically  depend  upon  the 
scale  of  operation  of  an  entity.  Thus, 
based  on  the  above  estimates,  the  costs 
of  the  proposal  would  be  proportional  to 
the  size  of  the  firm  and  no  significant 
differential  impact  is  expected. 

OSHA  also  has  compared  the  costs  of 
compliance  with  small  entities'  overall 
total  costs  of  production.  The  Agency 
has  determined  that  the  cost  of  full 
compliance  with  the  proposal  would 
equal  no  more  than  0.05  percent  of  an 
average  small  or  very  small  firm's 
operating  costs,  and  no  more  than  ZZ 
percent  of  an  average  small  firm's  net 
income  [Ex.  17.  p.  VII-6]. 


As  the  costs  of  compliance  for  small 
and  very  small  firms  are  proportional  to 
the  size  of  the  firm,  and  would  represent 
such  a  small  component  of  the  overaU 
cost  of  the  facilities.  OSHA  certifies  that 
the  proposed  rule  would  not  have  a 
significant  impact  upon  a  substantial 
number  of  small  entities. 

VnL  lotemational  Trade 

Increases  in  the  price  of  domestically 
manufactured  goods  in  general  result  in 
an  Increase  in  the  demand  for  imports, 
and  a  decrease  in  the  demand  for 
exports.  The  magnitude  of  this  impact 
depends  on  the  relevant  demand 
elasticities  and  the  magnitude  of  the 
price  changes.  While  the  proposed 
standard  may  result  in  slightly  higher 
prices  of  manufactured  goods,  the 
estimated  magnitude  of  this  increase  is 
so  small  that  the  Agency  has  concluded 
that  any  resultant  impact  on  foreign 
trade  would  be  negligible. 

DC.  Environmental  Assessment 

This  proposed  rule  has  been  reviewed 
in  accordance  with  the  requirements  of 
the  National  Environmental  Policy  Act 
(NEPA)  of  1960  (42  U.S.C  4321  et  aeq.), 

the  Guidelines  of  the  CouncU  on  

Environmental  Quality  (CEQ)  (40  CFR 
Part  1500).  and  Department  of  Labor 
NEPA  Procedures  (29  CFR  Part  11).  As  a 
result  of  this  review,  the  Assistant 
Secretary  for  OSHA  has  determined  that 
the  proposed  rule  will  have  no 
significant  environmental  impact. 

The  proposed  rule  focuses  on  the 
recduction  of  accidents  or  injuries  by 
means  of  the  utilization  of  specific  work 
practices,  procedures,  and  training.  This 
proposal  would  not  have  an  impact  on 
air.  water,  or  soil  quality,  plant  or 
animal  life,  the  use  of  land,  or  any  other 
aspects  of  the  environment  As  such, 
this  proposal  can  therefore  be 
categorized  as  an  excluded  action 
according  to  Subpart  B.  Section  11.10,  of 
the  DOL  NEPA  regulations. 

X.  Paperwork  Reduction  Act 
Infofmation  CoUectioo  Requirements 

In  accordance  with  the  Pai>erwork 
Reduction  Act  of  1960  (44  U.S.C.  3501  et 
seq.),  and  the  regulations  issued 
pursuant  thereto  (5  CFR  Part  1320). 
OSHA  certifies  that  it  has  submitted  the 
information  collection  requirements 
contained  in  this  proposed  standard  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  under  section  3504(h) 
of  that  Act  Comments  on  these 
information  collection  requirements  may 
be  submitted  by  interested  parties  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  the  Occupational  Safety  and  Health 


Administration.  Washington.  DC  20503. 
OSHA  requests  that  copies  of  sudi 
comments  also  be  submitted  to  the 
OSHA  rulemaking  docket,  at  the 
address  set  forth  below. 

XL  Public  Participation 

•   Interested  persons  are  requested  to 
submit  written  data,  views  and 
arguments  concerning  this  proposal 
These  comments  must  be  postmarked  by 
June  28, 1988,  and  submitted  in 
quadruplicate  to  the  Docket  Officer. 
Docket  No.  S-012A  Room  N3670.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW..  Washington.  DC  202ia 

Written  submissions  must  clearly 
identify  the  specific  provisions  of  the 
proposal  which  are  addressed,  and 
specific  recommendations  are 
encouraged  on  each  issue. 

All  written  comments  received  will  be 
made  a  part  of  the  record  and  will  be 
available  for  public  inspection  and 
copying  at  the  above  Docket  Office 
address. 

Additionally,  under  section  6(b)(3)  of 
die  OSH  Act  and  29  CFR  1911.11, 
interested  persons  may  file  obfections  to 
the  proposal  and  request  an  inifonnal 
public  hearing.  The  objections  and 
hearing  requests  should  be  submitted  in 
quadruplicate  to  the  Docket  Office  at  the 
above  address  and  must  comply  with 
the  following  conditions: 

1.  The  objection  must  include  die 
name  and  address  of  the  objector 

2.  The  objections  must  be  postmarked 
by  June  28. 1968. 

'  3.  The  objections  must  specify  with 
particularity  the  provisions  of  the 
proposed  rule  to  which  objection  is 
taken  and  must  state  the  grounds 
therefor 

4.  Each  objection  must  be  separately 
stated  and  numbered;  and 

5.  The  objections  must  be 
accompanied  by  a  detailed  summary  of 
the  evidence  pn^iMsed  to  be  adduced  at 
the  requested  t»*fnng. 

Interested  persons  who  hove 
objections  to  various  provisions  or  have 
changes  to  recommend  may.  of  course, 
make  these  objections  or 
recommendations  in  their  comments  and 
OSHA  will  fuly  consider  diem.  There  is 
only  need  to  file  formal  "objections" 
separately  if  the  interested  person 
requests  a  pnbUc  hearing. 

OSHA  recognizes  that  there  may  also 
be  interested  persons  who.  through  their 
knowledge  of  safety  or  their  experience 
in  the  operations  involved,  woidd  wish 
to  endorse  or  support  certain  provisions 
in  the  standard.  OSHA  welcomes  sudi 
supportive  oommoits,  including  any 
pertinent  accident  data  or  cost 
information  which  may  be  available,  in 
order  that  the  record  dF  this  rulemaking 
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will  present  a  balanced  pictiue  of  the 
public  response  on  the  issues  involved. 

List  of  Subjects  in  29  CFR  Part  1910 

Lockout  Tagout  Control  of  hazardous 
energy  sources.  De-energize,  Training. 
Occupational  safety  and  health.  Safety. 

Xn.  SUte  Plan  Standards 

The  23  States  and  territories  with  their 
own  OSHA-approved  occupational 
safety  and  health  plans  must  adopt  a 
comparable  standard  within  six  months 
of  the  publication  date  of  the  final 
standard.  These  States  and  territories 
are:  Alaska,  Arizona,  Connecticut  (for 
State  and  local  government  employees 
only),  Hawaii,  Indiana,  Iowa.  Kentucky, 
Maryland,  Kfichigan,  Minnesota, 
Nevada.  New  Mexico,  North  Carolina. 
Oregon,  Puerto  Rico.  South  Carolina. 
Tennessee,  Utah.  Vermont  Virginia. 
Virgin  Islands.  Washington,  and 
Wyoming.  Until  sucl/time  as  a  State 
standard  is  promulgated.  Federal  OSHA 
will  provide  interim  enforcement 
assistance,  as  appropriate,  in  these 
States. 

XnLAudiority 

This  document  was  prepared  under 
the  direction  of  John  A.  Pendeigrass. 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor.  200  Constitution 
Ave..  NW..  Washington.  DC  20210. 

Accordingly,  pursuant  to  sections  4, 
6(b).  8(c)  and  6(g)  of  die  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
653,  655, 657),  Secretary  of  Ubor's  Order 
No.  9-83  (48  FR  35736),  and  29  CFR  Part 
1911.  it  is  proposed  to  amend  29  CFR 
Part  1910  as  set  forth  below. 

Signed  at  Wathingtoo.  DC,  tltia  22iKi  day  of 
Aphll988. 

John  A.  Pandargrau, 

AaaistatU  Secretary  of  Labor. 

It  is  proposed  to  amend  29  CFR  Part 
1910  as  follows: 

PART  1910— OCCUPATIONAL  SAFETY 
AND  HEALTH  STANDARDS 

1.  The  authority  citation  for  Subpart  ] 
of  Part  1910  would  be  revised  as  follows: 

Authotity:  Sees.  4, 6.  and  «,  Occupational 
Safety  and  Health  Act  of  197a  29  U.&C  653. 
655. 667:  Secretary  of  Labor's  Order  No.  12-71 
(38  FR  8754)  1-76  (41  FR  25050)  or  0-83  (48  FR 
35736),  a>  appbcable.  Sectiou  19iai41, 
1010.142  and  10iai47  also  iasaad  nndar  29 
CFR  Part  1911. 

S19iai60    [ 
S  10iai471 

2.  Section  19iai47  would  be 
redesignated  as  S  1910.150. 


3.  A  new  §  1910.147  and  Appendix  to 
S  1910.147  would  be  added  to  read  as 
follows: 

91910.147   The  control  of  hazardous 
energy  sources  (lockout/tagout). 

(a)  Scope,  application  and  purpose — 
(1)  Scope,  (i)  This  standard  covers 
servicing  or  maintenance  of  machines  or 
equipment  in  which  the  unexpected 
energization,  start  up,  or  release  of 
stored  energy  could  cause  injury  to 
employees,  and  establishes  minimum 
peri ormance  requirements  for  the 
control  of  such  hazardous  energy. 

(ii)  This  standard  does  not  cover  the 
following: 

(A)  Construction,  agriculture  and 
maritime  employment; 

(B)  Installations  under  the  exclusive 
control  of  electric  utilities  for  the 
purpose  of  power  generation, 
transmission  and  distribution,  including 
related  equipment  for  communication  or 
metering;  and 

(C)  Exposure  to  electrical  hazards 
from  work  on,  near,  or  with  conductors 
or  equipment  in  electric  utilization 
installations,  which  is  covered  by 
Subpart  S  of  this  part. 

(D)  Oil  and  gas  weU  drilling  and 
servicing. 

(2)  Application,  (i)  This  standard 
applies  to  the  control  of  energy  sources 
during  servicing  or  maintenance  of 
machines  or  equipment 

(ii)  This  standard  does  not  apply  to 
the  following: 

(A)  Work  on  plug  and  cord  type 
electrical  equipment  for  which  exposure 
to  the  hazards  of  unexpected 
energization,  start-up,  or  the  release  of 
stored  energy  of  the  equipment  is 
effectively  controlled  by  other  measures. 

(B)  Hot  Tap  operations  involving 
transmission  and  distribution  systems 
for  substances  such  as  gas,  steam,  water 
or  petroleum  products  when  they  are 
performed  on  pressurized  pipelines. 
Provided  that  the  employer 
demonstrates  that  (2)  continuity  of 
service  is  essential;  [2]  shutdown  of  the 
system  is  impractical;  and- (J) 
documented  procedures,  and  special 
equipment  are  implemented  which  will 
provide  proven  effective  protection  for 
employees. 

(iii)(A)  Normal  production  operations 
are  not  covered  by  this  standaid. 

(B)  Servicing  or  maintenance  which 
takes  place  during  normal  production 
operations,  such  as  lubricating,  cleaning, 
and  making  minor  adjustments  and 
simple  tool  changes,  are  not  covered  by 
the  standard,  if  it  is  necesscry  to 
perform  such  servicing  or  maintenance 
with  the  machine  or  equipment 
energized,  and  if  such  servicing  or 
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maintenance  is  performed  using 
alternative  measures  which  the 
employer  can  demonstrate  will  provide 
effective  protection. 

(3)  Purpose.  (!]  The  purpose  of  this 
standard  is  to  prevent  injuries  to 
employees  from  the  unexpected 
energization,  start-up  or  release  of 
stored  energy  from  machines, 
equipment,  or  processes  when  such 
employees  are  engaged  in  the  activities 
listed  in  paragraph  (a)(2)(i)  of  this 
section. 

(ii)  This  section  requires  employers  to 
establish  and  implement  procedures  for 
affixing  the  appropriate  lockout /tagout 
devices  to  energy  isolating  devices,  and 
to  otherwise  disable  machines, 
equipment  or  processes  to  prevent 
unexpected  energization,  start-up  or  the 
release  of  stored  energy. 

(iii)  Notwithstanding  the  provisions  of 
S  1910.5(c)(1)  of  this  part,  the 
requirements  set  forth  in  this  section 
shall  apply  in  addition  to  all  other 
lockout  and/or  tagout  provisions  in  this 
part 

(b)  Definitions  applicable  to  this 
section. 

Affected  employee.  A  person,  other 
than  the  authorized  employee,  whose 
job  includes  activities  covered  by  this 
standard  as  set  forth  in  paragraph  (a)(2) 
of  this  section. 

Authorized  employee.  A  qualified 
person  to  whom  the  authority  and 
responsibility  to  perform  a  specific 
lockout  and/or  tagout  assignment  has 
been  given  by  the  employer. 

Energized.  Connected  to  an  energy 
soiurce  (mechanical,  electrical, 
hydraulic  etc.)  which  has  not  been 
isolated. 

Energy  isolating  device.  A  device  that 
physicaUy  prevents  the  transmission  or 
release  of  energy,  including  but  not 
limited  to  the  following:  A  manually 
operated  electrical  circuit  breaker,  a 
disconnect  switch:  a  manually  operated 
switch:  a  slide  gate;  a  slip  blind;  a  line 
valve;  blocks;  and  similar  devices  used 
to  block  or  isolate  energy.  The  term  does 
not  include  push  buttons,  selector 
switches,  and  other  control  circuit  type 
devices. 

Energy  source.  Any  electrical,  ' 

mechanical,  hydraulic,  pneumatic, 
chemical,  thermal,  or  other  energy 
source  that  is  capable  of  causing  i:ijury 
to  employees. 

Hot  tap.  A  procedure  used  in  repair, 
maintenance  and  service  acti\ities 
which  involves  welding  a  piece  of 
equipment  (pipelines,  vessels  or  tanks) 
under  pressure,  in  order  to  install 
connections  or  appurtenances.  It  is 
commonly  used  to  replace  or  add 
sections  of  pipeline  %vithout  the 
interruption  of  service  for  air,  gas. 


water,  steam,  and  petro-chemical 
distribution  systems. 

Lockout  device.  A  device  that  utilizes 
a  lock  and  key  to  hold  an  energy 
isolating  device  in  the  safe  position. 

Lockout/ tagouL  The  placement  of  a 
lock  and/or  a  tag  on  the  energy  isolating 
device  in  accordance  with  an 
established  procedure,  indicating  that 
the  energy  isolating  device  or  the 
equipment  being  controlled  shall  not  be 
operated  until  removal  of  the  lock  and/ 
or  tag. 

Normal  production  operations. 
Operations  that  include  those  activities 
which  enable  the  machine  or  equipment 
to  perform  its  intended  production 
functions,  and  which  are  carried  out  by 
employees  as  part  of  the  production 
process,  with  the  machine  or  equipment 
energized. 

Qualified  person.  A  person  who  can 
demonstrate  by  experience  or  training 
the  ability  to  recognize  potentially 
hazardous  energy  and  its  potential 
impact  on  workplace  conditions,  and 
has  the  knowledge  to  implement 
adequate  methods  and  means  for  the 
control  and  isolation  of  such  energy. 

Servicing  or  maintenance.  Functions 
that  include  workplace  activities  such  as 
installing,  constructing,  adjusting, 
setting  up,  inspecting  and  maintaining  or 
repairing  machines  or  equipment 

Setting  up.  Any  work  that  must  be 
performed  to  place  a  machine  or 
equipment  in  an  operational  mode. 

Tagout  device.  A  prominent  warning 
device  capable  of  being  securely 
attached  to  an  energy  isolating  device 
that  identifles  the  applier  or  authority 
who  has  control  of  the  energy  control 
procedure,  and  contains  information 
and/or  instructions  to  prevent  the 
operation  of  an  energy  isolating  device. 

(c)  General— {1)  Energy  Control  The 
employer  shall  ensure  that  before  an 
employee  performs  any  activities  where 
the  unexpected  energization,  start  up  or 
release  of  stored  energy  could  occur  and 
cause  injury,  all  potentially  hazardous 
energy  sources  shall  be  isolated,  locked/ 
tagged  out  and  otherwise  disabled  in 
accordance  with  paragraph  (d)  of  this 
section. 

(2)  Procedure,  (i)  A  procedure  shall  be 
developed,  dociunented  and 
implemented  by  the  employer  for  the 
control  of  potentially  hazardous  energy 
when  employees  are  engaged  in  the 
activities  covered  by  this  section. 

(ii)  The  procedure  shall  clearly  and 
specifically  outiine  the  scope,  purpose, 
responsibility,  authorization,  rides,  and 
techniques  to  be  applied  to  the  control 
of  hazardous  energy,  and  measures  to 
enforce  compUance  including,  but  not 
limited  to,  the  following: 


(A)  A  specific  statement  as  to  the 
intended  use  of  the  procedure; 

(B)  Specific  procedural  steps  for  the 
shutting  down,  isolating,  blocking  and 
seciiring  (lock  and/or  tags)  of  energy: 

(C)  Specific  procedural  steps  for  the 
removal  and  transfer  of  locks  and/or 
tags  and  the  responsibility  for  them;  and 

(D)  Specific  requirements  for  testing  a 
system  to  determine  and  verify  the 
effectiveness  of  lockout/tagout  and 
other  energy  control  measures. 

(3)  Protective  materials  and 
hardware,  (i)  Locks,  tags,  chains, 
adapter  piiis,  or  other  hardware  shall  be 
provided  by  the  employer  for  securing  or 
blocking  energy  sources  where 
necessary  under  the  procedure. 

(ii)  The  lockout  and/or  tagout  devices 
shall  be  singularly  identified;  shall  be 
the  only  authorized  device(s)  used  for 
locking  out  and/or  tagging  energy 
sources;  shall  not  be  used  for  otiier 
purposes:  and  shall  meet  the  following 
requirements; 

(A)  Durable.  The  devices  shall  be 
capable  of  withstanding  the 
environment  to  which  they  are  exposed 
for  the  maximum  period  of  time  that 
exposure  is  expected. 

(B)  Standardized.  The  devices  shall  be 
standardized  in  at  least  one  of  the 
following  criteria:  Color,  shape;  size; 
type  or  format 

(C)  Substantial.  Locks  shall  be  of  such 
key  code  complexity  that  removal  by 
any  other  means  than  the  regular  key 
would  require  excessive  force  or 
unusual  techniques,  such  as  metal 
cutting  tools.  Tags  and  attachment 
mechanisms  shall  be  of  such  design  that 
the  possibility  of  accidental  removal  is 
minimized. 

(D)  Identifying.  The  devices  shall 
include  provisions  for  the  identification 
of  the  employee(s)  applying  or 
authorizing  the  application  of  the  device. 

(iii)  Tagout  devices/danger  tags  shall 
warn  against  hazardous  conditions  if  the 
equipment  is  re-energized  and  shall 
include  the  legends:  Do  Not  Start,  Do 
Not  Open,  Do  Not  Close.  Do  Not 
Energize,  or  similar  language. 

'    Note:  For  specific  proviaions  covering 
accident  prevention  tags,  see  §  1910.145. 

(4)  Periodic  inspection,  (i)  The 
employer  shall  conduct  periodic 
inspections  at  least  annually  to  ensure 
that  the  energy  control  procedures  of 
this  standard  are  being  implemented. 
The  inspections: 

(A)  Shall  be  performed  by  an 
authorized  employee  other  than  the  one 
implementing  the  energy  control 
procedures;  and 

(B)  Shall  be  designed  to  correct  any 
deviations  or  inadequacies  observed. 


(ii)  The  employer  shall  certify  that  the 
inspections  have  been  performed.  The 
certification  shall  identify  the  machine 
or  equipment  inspected,  the  date 
inspected  and  the  name  of  the  person 
performing  the  inspection. 

(5)  Training  and  communication,  (i) 
The  employer  shall  provide  training  to 
ensure  that  the  purpose  and  function  of 
the  energy  control  procedures  are 
understood  by  employees  and  that  the 
knowledge  and  skills  required  for  the 
safe  application  and  removal  of  energy 
controls  are  available  as  needed.  The 
training  shall  include  the  following: 

(A)  Authorized  employees  shall 
receive  training  in  the  recognition  of 
applicable  hazardous  energy  sources 
and  in  the  use  of  adequate  methods  and 
means  for  energy  isolation  and  control. 

(B)  Affected  employees  shall  be 
instructed  in  the  purpose  and  use  of  the 
energy  control  procedure. 

(C)  All  other  employees  whose  work 
operations  are  or  may  be  affected  by  the 
energy  control  procedure  shall  be 
instructed  about  the  procedure  and  how 
it  affects  their  work  operations. 

(ii)  Periodic  retraining  shall  be 
provided  by  the  employer  for  all 
authorized  and  affected  employees 
whenever  a  periodic  inspection  under 
paragraph  (c)(4)  of  this  section  reveals, 
or  whenever  the  employer  has  reason  to 
believe,  that  there  are  deviations  from 
or  inadequacies  in  the  energy  control 
procedure.  The  retraining  shall 
reestablish  employee  proficiency  and 
introduce  new  or  revised  control 
methods  and  procediues,  as  necessary. 

(iii)  The  employer  shall  certify  that 
employee  training  has  been 
accomplished  and  is  being  kept  up  to 
date.  The  certification  shall  contain  the 
employee's  name  and  dates  of  training. 

(6)  Energy  isolating  devices,  (i)  Energy 
isolating  devices  that  are  used  for  the 
control  of  potentially  hazardous  energy 
sources,  including  valves,  shall  be 
marked  or  labeled  to  identify  the 
equipment  supplied  and  the  type  and 
magnitude  of  the  energy  being 
qpntroUed.  unless  they  are  so  positioned 
and  arranged  that  those  elements  are 
evident 

(A)  Valves  for  machines  or  equipment 
shall  be  permanently  mariied  or  labeled. 

(B)  Valves  for  pipeline  network 
process  operations  shall  be: 

[1]  PermanenUy  marked  or  labeled;  or. 

[2)  Temporarily  marked  or  labeled 
prior  to  each  instance  of  initiation  of 
woric  on  the  line. 

(ii)  Energy  isolating  devices  shall  be 
operated  only  by  authorized  employees 
or  under  the  direct  supervision  of 
authorized  employees. 

(7)  Notification  of  employees. 
Affected  employees  shall  be  notified  by 


the  employer  or  authorized  employee  of 
the  application  and  removal  of  lockout 
and/or  tagout  controls  whenever  such 
controls  directiy  affect  their  work 
activities.  Notification  shall  be  given 
before  such  controls  are  applied,  and 
before  they  are  removed  from  the 
equipment  or  process. 

(d)  Application  of  control.  The 
established  procedure  for  the 
application  of  energy  control  (lockout/ 
tagout)  shall  cover  the  following 
elements  and  actions  and  shall  be  in  the 
following  sequence: 

(1)  Machine  or  Equipment  shutdown. 
The  machine  or  equipment  shall  be 
turned  off  or  shut  down  by  authorized 
employees  using  appropriate 
procedures. 

(2)  Machine  or  Equipment  isolation. 
All  energy  isolating  devices  that  are 
needed  to  control  the  energy  involved 
shall  be  physically  located  and  operated 
in  such  a  maimer  as  to  isolate  the 
machine  or  equipment  from  the  energy 
source(s). 

(3)  Lockout  and/or  tagout  device 
application,  (i)  Appropriate  and 
effective  lockout  and/or  tagout  devices 
shall  be  affixed  to  each  energy  isolating 
device  by  authorized  employees. 

(ii)  Lockout  and/or  tagout  devices 
shall  prevent  or  inhibit  reactivation  of 
energy  isolation  devices  and  shall  be 
used  as  follows: 

(A)  Lockout  devices,  where  used,  shall 
be  affixed  in  a  manner  that  will  hold  the 
energy  isolating  devices  in  a  "safe"  or 
"off"  position; 

(B)  Tagout  devices,  where  used,  shall 
be  affixed  in  such  a  manner  as  will 
clearly  indicate  that  the  operation  or 
movement  of  energy  isolating  devices 
from  the  "safe"  or  "off"  position  is 
prohibited;  and 

(C)  Where  a  tag  cannot  be  affixed 
directiy  to  the  energy  isolating  device, 
the  tag  shall  be  located  as  close  as 
safely  possible  to  the  device,  in  a 
position  that  will  be  immediately 
obvious  to  anyone  attempting  to  operate 
the  device. 

(4)  Stored  energy,  (i)  Following  the 
application  of  lodcout  and/or  tagout 
devices  to  energy  isolating  devices,  all 
potentially  hazardous,  stored  or  residual 
energy  shall  be  relieved,  disconnected, 
restrained,  and/or  otherwise  rendered 
safe. 

(ii)  If  there  is  a  possbility  of 
reaccumulation  of  stored  energy  to  a 
hazardous  level,  verification  of  isolation 
shall  be  continued  until  the  activity  is 
completed,  or  until  the  possibility  of 
such  accumulation  no  longer  exists. 

(5)  Verification  of  isolation,  (i)  Prior  to 
starting  work  on  equipment  or  processes 
Uiat  have  been  locked  out  and/or  tagged 
out.  an  authorized  employee  shall  take 


the  steps  necessary  to  verify  that 
isolation  and  de-energization  of  the 
machine  or  equipment  has  been 
accomplished. 

(ii)  The  steps  shall  ensure  that  the 
lockout  and/or  tagout  devices  are  so 
positioned  or  located  as  to  isolate  and 
de-energize  the  equipment  or  process 
effectively  in  accordance  with 
paragraphs  (d)(2)  and  (d)(3)  of  this 
section,  and  that  stored  energy  has  been 
rendered  safe  in  accordance  with 
paragraph  (d)(4)  of  this  section. 

(e)  Release  from  control  (lockout/ 
tagout).  Before  lockout  and/ or  tagout 
devices  are  removed  and  energy  is 
restored  to  the  machine  or  equipment 
procedures  shall  be  followed  and 
actions  taken  by  an  authorized 
employee  to  ensure  the  following: 

(1)  The  machine  or  equipment  The 
work  area  shall  be  inspected  for 
removal  of  nonessential  items  and  to 
ensure  that  components  are 
operationally  intact 

(2)  Employees.  The  work  area  shall  be 
checked  to  ensure  that  all  employees 
have  been  safely  positioned  or  removed. 

(3)  Lockout  and/or  tagout  device(s) 
removal  Lockout  and/or  tagout  devices 
shall  be  removed  from  each  energy 
isolating  device  by  the  employee  who 
applied  the  device.  Exception:  Devices 
may  be  removed  under  the  direction  of 
an  authorized  employee  only  under  the 
following  conditions,  and  only  where 
the  authorized  employee  follows  specific 
procedures  which  have  been  developed 
for  those  conditions: 

(i)  When  the  employee  who  applied  a 
personal  lockout/tagout  device  is  not 
available  to  remove  the  device;  and 

(ii)  Unique  operating  conditions 
involving  complex  systems,  where  the 
employer  can  demonsfrate  that  it  is  not 
feasible  to  do  otherwise. 

(f)  Additional  Requirements— {\) 
Testing  or  positioning  of  energized 
equipment  In  situations  where  the 
energy  isolating  device(s]  is  locked  and/ 
or  tagged,  and  there  is  a  need  to  test  or 
position  the  machine  or  equipment,  the 
following  sequence  of  actions  shall  be 
implemented: 

(i)  Clear  the  machine  or  equipment  of 
tools  and  materials  in  accordance  with 
paragraph  (e)(l]  of  this  section; 

(ii)  Clear  employees  from  the  machine 
or  equipment  area  in  accordance  with 
paragraph  (e)(2)  of  this  section; 

(iii)  Clear  die  control  of  locks  and/or 
tags  with  appropriate  procedures  in 
accordance  with  paragraph  (e)(3)  of  this 
section; 

(iv)  Energize  and  proceed  with  testing 
or  positioning; 

(v)  De-energize  all  systems  and  re- 
apply energy  control  measures  in 
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accordance  with  paragraph  (d)  of  this 
section  to  continue  the  work. 

(2)  Outside  personnel  (contractors, 
etc),  (i]  Whenever  outside  servicing 
personnel  are  to  be  engaged  in  activities 
covered  by  the  scope  and  application  of 
this  standard,  the  plant  or  facility 
employer  shall  inform  them  of  the 
lockout/ tagout  procedures  used  by  the 
facility. 

(ii)  The  plant  or  facility  employer  shall 
assure  that  the  lockout/  tagout 
procedures  used  by  outside  servicing 
personnel  are  compatible  with  existing 
in-plant  procedures. 

(3)  Group  lockout/tagout  (i)  When 
lockout  and/or  tagout  devices  are  used 
by  a  crew,  craft,  department  or  other 
group,  they  shall  afford  the  affected 
employees  a  level  of  protection 
equivalent  to  that  provided  by  personal 
lockout  and/or  tagout  devices. 

(ii)  Group  lockout  and/or  tagout 
devices  shall  be  used  in  accordance 
with  the  procedures  required  by  i 

paragraph  (c)(2)  of  this  section, 
including,  but  not  necessarily  limited  ta 
the  following  specific  requirements: 

(A)  Primary  responsibility  vested  in 
an  authorized  employee  for  a  set 
number  of  employees  working  under  the 
protection  of  a  particular  group  lockout 
and/or  tagout  device; 

(B)  Provision  for  the  authorized 
employee  to  ascertain  the  exposure 
status  of  individual  ^xnip  members  widi 
regard  to  the  lockout  and/ or  tagout  of 
the  equipment  or  process:  and 

(C)  When  more  than  one  crew,  craft, 
department,  etc.  is  involved,  assignment 
of  overall  job-associated  lockout/tagout 
control  responsibility  to  an  authorized 
employee  designated  to  coordinate 
a^ected  work  forces  and  ensure  . 
continuity  of  jMtitectioiL  , 

(4)  Shift  or  personnel  changes.  ' 
Specific  procedures  shall  be 
implemented  daring  shift  or  persramel 
change*  to  msnre  the  continuity  of 
lockout  and/ or  tagout  protection  in 
accordance  with  paragraph  (c)(2)  of  this 
section,  Jnrhidii^  but  not  necessarily 
limited  to.  coverage  of  the  following: 

(i)  Provision  for  the  orderly  transfer  of 
loduiot  and/or  tagout  devices  between 
off-going  and  oncoming  employees 
without  exposure  to  hazards  from  the 
unexpected  energization,  start-tqi,  or  the 
release  of  stored  energy  of  the 
equipment  or  process;  and 

(ii)  Provision  for  ensuring  that  the 
equipment  or  pncess  is  being 
maintained  in  a  safe  condition  so  as  to 
permit  continued  work  by  employees 
following  the  transfer  of  control  over 
lockout  and/or  tagout  devices. 

Note:  The  following  appendix  to  $  1910.147 
serves  at  a  non-msntlalof;  guideline  to  asnst 


eaiployert  and  employees  in  complying  with 
the  requirements  of  this  section,  as  well  as  to 
provide  other  helpful  information.  Nothing  in 
the  appendix  adds  to  or  detracts  from  any  of 
the  requirements  of  this  section. 

Appendix  to  §l«iai47 Control  at  Haxaitloua 
Energy  Sources  (Lockout/Tagout) 

1.  Scope  and  Application.  This  standard  is 
a  performance  standard  addressing 
procedures  for  the  control  of  hazardous 
energy.  However,  the  standard  does  not 
establish  definitive  criteria  for  employers  to 
use  in  making  their  choices  of  control 
measures  involving  the  need  to  use  locks, 
tags  or  a  combination  of  the  two  to  secure 
energy  isolating  devices.  For  these  reasons, 
the  standard  does  not  replace  existing 
specific  provisions  relating  to  lockout/tagout 
as  they  currently  exist  in  the  Goieral 
Industry  standards,  29  CFR  Part  1910. 

Accordingly,  the  provisions  of  this 
standard  are  intended  to  supplement  and 
support  those  existing  provisions  in  29  CFR 
Patrt  1910  where  necessary.  The  standard 
provides  comprehensive  and  uniform 
procedures  to  be  applied  to  all  industries  and 
operations  as  required  by  paiagraph  (a). 
Scope  and  application. 

The  future  promulgation  of  new  or  revised 
standards  for  particular  types  of  equipment 
and  operations  will  address  the  need  for 
specific  control  measures  (locks  and/or  tags) 
on  an  individual  basis.  The  selection  of  a 
method  of  control  at  that  time  will  reflect 
among  other  considerations,  a  thorough 
evaluation  of  the  extent  of  hazard  exposure; 
the  type  of  injury;  and  the  risk  of  injury  from 
that  particular  industry  or  operation.  The 
present  standard  would  then  provide  the 
basic  procedure  for  implementation  of  those 
controls. 

1.1    Plug  and  cord  type  electrical 
equipment  As  covered Jiy  paragraph 
(a)(2)(ii)(A),  this  standard  does  not  apply  to 
plug  and  cord  type  electrical  equipment  for 
which  exposure  to  the  hazards  of  unexpected 
energization,  start-up,  or  the  release  of  stoiad 
energy  of  the  equipment  is  efiectively 
controlled  by  other  measures.  This  exdusion 
would  encompass  the  many  varieties  of 
portable  hand  tools  that  are  found  in  the 
woikplace,  as  well  as  cord  and  plug 
equipment  which  is  intended  for  use  at  a 
fixed  location. 

For  most  phig  and  cord  type  electrical 
equipment,  the  effective  control  measure  to 
be  used  when  performing  aiaintenanoe  and 
servicing  activities  would  involve  unfdugging 
the  connecting  plug  from  its  receptacle.  It 
would  also  involve  a  work  practice  for  the 
employee  doing  the  work  that  would  prevent 
him  or  her  from  being  injured  as  a  possible 
result  of  another  employee  replacing  the  phig 
and  energizing  the  equipment  while  it  was 
being  worked  oa  Consequently,  OSHA 
would  expect  the  employs*  performing  work 
on  the  equipment  to  place  the  disoonnecting 
plug  and  cord  cioae  to  his  or  her  side,  or  at 
least  in  a  place  that  is  easily  seen  book  the 
work  area.  Further,  if  stored  energy  is  present 
in  the  system,  it  must  be  relieved  or 
restrained  before  starting  work  on  the 
equipment  Examples  of  equipment  these 
measures  apply  to  would  include  types  such 
as  those  used  in  wood,  metal  and  food 


processing  operations  and  could  involve 
circular  taws,  hand  saws,  grinders,  mixers, 
etc. 

The  discussion  above,  while  applicable  to 
plug  and  cosd  type  electrical  equipment 
intended  for  use  in  a  specific  location,  is  not 
intended  to  address  the  situation  involving 
the  performance  of  simple  tool  changes  on 
portable  plug  and  cord  type  hand  tools.  The 
control  methods  for  such  tool  changes  will 
correspondin^y  be  very  simple.  For  example, 
where  an  employee  must  change  the  bit  in  a 
hand-held  drill  or  the  belt  on  a  belt  sander, 
there  would  be  no  need  to  remove  the  plug 
from  the  receptacle.  On  equipment  of  this 
type,  control  of  the  activating  mechanism  of 
the  tool  is  entirely  in  the  hands  of  the 
employee  who  is  using  it  thereby  effectively 
preventing  its  unexpected  activation  by 
another  person. 

1.2    Hot  tap  operations.  This  standard 
does  not  apply  to  hot  tap  operations,  as 
covered  by  paragraph  (a)(2)(ii)(C),  when  the 
employer  can  demonstrate  that  continuity  of 
service  is  essential,  shut  down  of  the 
equipment  is  impractical  and  documented 
procedures  and  special  equipment  have  been 
implemented  that  will  provide  proven 
effective  protection  for  employees. 

Not  all  of  the  contingencies  present  in  the 
workplace  can  be  covered  initially  in  a  hot 
tap  procedure.  As  special  problems  arise,  the 
procedure  should  l>e  revised  accordingly.  For 
this  reasoa  the  detailed,  written  procedure 
should  be  prepared  or  revised  prior  to  any 
hot  tap  work,  to  include  the  most  current 
information  regarding  welding,  connection 
design,  safety  instructions  and  other 
appropriate  instructions.  To  further  insure 
that  hot  tapping  will  be  performed  under  safe 
conditions,  it  is  reconunended  that  a  checklist 
be  utilized  as  a  reminder  to  accomplish  any 
critical  steps  in  a  desired  order.  The  steps 
could  be  itemized  under  major  headings 
involving  the  work  (1)  before  starting  hot  tap; 
(2)  before  starting  th«  weld;  (3)  before 
starting  cutting:  and  (4)  l>efore  removing  the 
hot  tap  iwdiine. 

fanpleinentatioB  of  the  data,  guidelines,  and 
prooadural  steps  set  forth  in  the  cnrmt 
Anetican  Petrelewn  Institute  publication 
entitled,  "Procedures  For  Welding  or  Hot 
Tapping  on  Equipment  Containing 
Flammables,"  Second  Edition.  (November 
1978.  Publication  2201],  will  meet  the  intent  of 
paragraph  (aK2)(ii)(C). 

1.3  Normal  production  operations.  This    • 
standard  does  not  apply  to  normal  production 
operations  as  covered  in  paragraph 
(aM2MiiiXA).  Generally,  insofar  as  these 
hazards  are  concerned,  machines  and 
equipment  are  designed  to  safely 
accommodate  the  performance  of  normal 
prodaction  eperatkins.  Additional  safeguards 
are  mandated  by  regulatory  provisions  (e.g.. 
{  S  isia212, 1910.219)  covering  the 
application  of  machine  and  eqaipment  guards 
and  devices.  However,  when  these 
considerations  are  not  sufficient  paragraph 
(a)(2)(iii){B)  provides  that  if  it  is  necessary  to 
perform  servicing  or  maintenance  during 
normal  production  operations  with  the 
equipment  energized,  such  servicing  or 
maintenance  simH  be  performed  using 


alternative  measures  which  the  employer  can 
demonstrate  will  provide  effective  protection. 

The  measures  required  by  paragraph 
(a)(2)(iii)(B)  would  apply  to  many  situations 
in  which  repetitive  minor  adjustments  are 
required.  Controls  such  as  inch  and  jog 
devices,  which  limit  machine  movement 
'  when  activated,  can  prevent  employee 
exposure  to  moving  machine  parts  or 
components  and  are  considered  appropriate 
devices  for  the  purpose  of  this  provision. 

There  are  many  practical  applications  for 
these  control  measures  currently  in  use  for 
production  operations.  For  example,  inch  and 
job  devices  have  been  included  in  the  design 
of  machines  or  equipment  used  by  the 
printing  industry  to  handle  set-up  and 
maintenance  problems  that  deal  with 
straightening  or  feeding  paper  through  their 
presses.  The  textile  industi^  uses  them  on 
looms  to  enable  loom  fixers  and  operators  to 
,  repair  "end"  (thread)  breaks.  They  are  also 
found  extensively  on  machines  such  as 
power  presses  used  by  the  metal  stamping 
industry,  when  power  is  needed  during  set-up 
activity  to  make  final  adjustments  before 
turning  the  press  over  to  operating  pitrsonnel. 
In  all  of  these  examples,  the  use  of  specially 
designed  control  circuits  and  control 
equipment  has  been  combined  with  good 
operating  procedures  to  limit  effectively 
employee  exposure  to  the  hazards  caused  by 
the  imanticipated  movement  of  machinis  or 
equipment  components. 

Paragraph  (a)(2)(iii](B)  will  also  provide 
flexibiUty  during  normal  production 
operations  for  the  performance  or  work  on 
energized  equipment  when  servicing  or 
•  maintenance  activities  involving  simple  tool 
changes  or  adjustments  are  necessary.  A 
simple  tool  change  on  an  automatic  chucking 
machine,  for  example,  might  require  the 
operator  to  replace  a  worn  carbide  cutting 
tool  insert  in  a  tool  holder  when  inspection  of 
a  finished  workpiece  indicated  the  need.  The 
minor  adjustment  then  necessary  would  be 
for  the  operator  to  reset  the  tool  holder  to  a 
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position  that  would  result  in  a  dimensionally 
accurate  finished  workpiece.  The  machine 
operator  would  need  to  be  in  control  of  the 
"off-on"  switch  (circuit  control  device),  with 
the  switch  so  located  that  the  equipment 
could  not  be  activated  without  his  or  her 
knowledge  during  the  tool  change.  On 
completion  of  these  activities  the  machine 
would  then  be  restored  to  the  fully  automatic 
mode. 

2.  Procedure.  When  maintenance,  repair, 
servicing  and  other  activities  covered  by  this 
standard  expose  employees  to  potentially 
hazardous  energy,  a  specific  written 
procedure  for  the  control  of  that  energy  is 
required  by  paragraph  (c)(2).  This  control 
procedure  shall  be  in  addition  to  any  general 
safety  policy  and  procedure  established  by 
the  employer.  As  required  by  the  standard, 
the  control  procedure  must  clearly  and 
distinctly  outline  the  purpose,  responsibility, 
scope,  authorization,  rules,  techniques  to  be 
appUed,  and  measures  to  enforce  compUance. 

The  written  energy  control  procedure 
required  by  this  standard  need  not  be 
complicated  or  detailed,  depending  on  the 
complexity  of  the  equipment  and  tibe  control 
measures  to  be  implemented.  For  example,  if 
there  is  a  single  machine  with  a  single  energy 
source  that  must  be  isolated,  and  the  control 
measure  chosen  is  simple,  such  as  locking  out 
a  single  energy  source  during  servicing,  the 
written  procedure  will  not  be  compUcated. 
The  steps  set  forth  in  the  standard  will  be 
incorporated  into  the  procedure  with  very 
little  detail,  reflecting  the  lack  of  complexity 
of  the  control  measures. 

The  control  procedure  need  not  be  unique 
for  a  single  machine  or  task;  in  fact  a  single 
procedure  may  be  used  to  apply  to  a  group  of 
similar  machines  or  tasks.  However,  if  the 
complexity  of  the  task  is  such  that  a  generic 
or  facility-wide  general  procedure  will  not 
address  the  recognized  hazards,  a  specific 
procedure  or  a  supplement  to  the  general 
procedure  must  be  provided  to  cover  the  use 


of  additional  methods  and  techniques  needed 
to  ensure  control. 

OSHA  recognizes  that  in  the  aggregate,  the 
paperwork  burden  associated  with  the 
requirement  for  a  written  program  for  every 
workplace  covered  by  the  standard  could  be 
quite  large.  OSHA  soUcits  comment  on 
alternatives  which  could  reduce  the  burden. 
Specifically,  OSHA  soUcits  comment  on 
methods  by  which  this  burden  could  be 
reduced  for  small  business  under  the 
Regulatory  Flexibihty  Act  and  the  Paperwork 
Reduction  Act 

The  typical  lockout/tagout  control 
procedure  clearly  assigns  responsibility  for 
each  step  of  the  process  and  covers  topics 
such  as  where  isolation  or  blocking  of  energy 
is  to  be  accomplished;  how  deenergization  is 
to  be  verified;  what  method  is  to  be  used  for 
securing  energy  isolating  devices;  how 
responsibility  is  to  be  transferred  during  shift 
changes;  how  control  devices  are  to  l>e 
removed;  and  how  re-energization  is  to  be 
accomplished.  The  documentation  of 
procedures  should  be  as  detailed  as 
necessary  to  provide  a  clear  understanding  of 
these  elements  so  that  the  controls  are 
uniformly  and  safely  applied,  and  removed 
each  time  it  becomes  necessary  to  do  so. 

This  Appendix  contains  a  sample 
procedure  in  which  locks  are  assigned  to 
employees  for  the  purpose  of  securing  energy 
isolating  devices.  It  is  a  procedure  that  is  not 
considered  unique  and  that  can  be  applied  to 
a  group  of  machines,  equipment  or  tasks  with 
considerable  flexibiUty.  The  sample 
procedure  can  be  used  as  a  guide  for 
developing  a  specific  lockout/tagout 
procedure,  with  modification  to  fit  the 
particular  application.  Figure  1  in  this 
appendix  provides  the  basic  concept 
involving  lockout/tagout  procedures  for 
electrical  energy,  and  Figure  2  provides  a 
sample  procedure  covering  hydrauUc  or 
pneumatic  energy  sources. 
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Figure  1 

Ijockout/Tagout  Procedure  for 

Electrical  Energy  Source 
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Figure  2 

Lockout/Tagout  Procedure  for 

Hydraulic-Pneumatic  Energy  Source 
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The  use  of  either  a  unique  lockout/tagout 
procedure  or  a  supplement  to  the  general 
procedure  may  be  necessary  if  there  is  a  need 
to  perform  a  particular  job  on  a  one-time  or 
infrequent  basis,  such  as  in  large  scale, 
turnaround,  process-oriented  operations.  It 
might  also  be  appropriate  with  respect  to  jobs 
extending  beyond  the  initial  work  period  or 
established  shift  schedule  involving  the 
participation  of  multiple  personnel  or  crafts. 
Another  unique  application  would  involve 
complex  situations  using  multiple  types  and 
sources  of  energy. 

The  determination  to  use  a  supplement  to 
the  general  lockout/tagout  procedure  for 
covering  a  particular  operation  should  be 
based  on  the  need  to  address  multiple 
hazards  in  a  more  detailed  manner  in  order  to 
provide  effective  protection  for  employees. 
One  acceptable  method  to  cover  the 
complexities  involved  with  procedures  for 
these  cases  is  to  include  a  written  sequence, 
in  check  list  form,  for  equipment  access, 
lockout  and/or  tagout.  clearance,  release  of 
control,  and  re-energization  or  start-up.  Hie 
check  list(8)  would  reflect  the  required  order 
for  energy  isolation  and  device  application, 
and  would  specify  any  required  visual  or 
audio  signals,  and  related  information. 
Acceptable  methods  might  also  include  the 
use  of  written  work  permit  or  authorization 
systems,  clearance  procedures  and  similar 
methods  that  are  used  to  document  work 
practices  for  gaining  access  to  the  equipment 
or  process  or  for  the  application  and  removal 
of  energy  control  measures. 

Simple  lockout/tagout  applications  sudi  as 
those  involving  one  employee  and  one  or  two 
types  of  energy  and  sources  may  not 
necessarily  require  a  prepared  written 
sequence  listing  of  all  equipment  and  the 
specific  location  of  their  energy  isolating 
devices.  However,  such  a  written  sequence 
listing  should  be  available  for  reference  in 
developing  an  adequate  procedure. 

3.  Protective  material  and  hardware.    '■ 
Paragraph  (c)(3)(i]  requires  that  the  employer 
provide  locks,  tags,  adapter  pins  or  other 
hardware  necessary  for  securing  energy  I 
sources.  The  employer  has  at  least  two   ' 
options  available  to  accomplish  this  purpose. 
For  example,  the  employer  could  decide  to 
issue  a  sufficient  quantity  of  the  devices  on  a 
one-time  basis  to  all  employees  responsible 
for  implementing  energy  control  measures. 
As  an  alternative,  the  employer  might  decide 
merely  to  have  a  sufficient  quantity  of  the 
devices  on  hand  and  then  make  them  readily 
available  to  employees  for  assignment  and 
distribution  as  the  need  dictates. 

For  lockout  or  tagout  devices  to  be 
singularly  identified,  as  required  by 
paragraph  (c)(3)(ii),  emphasis  needs  to  be 
placed  on  using  unique  devices:  that  is.  j 
devices  that  are  distinctive  and  easily     { 
recognized.  Locks,  for  example,  can  be 
painted  red,  and  tags  can  convey  a  special 
message  such  as  "Do  Not  Start— Employees 
Working  on  Machinery."  This  criterion  is 
further  enforced  by  il910.14S(f]  which 
requires  the  major  message  of  the  tag  to  be 
understandable  to  all  employees  who  may  be 
exposed  to  the  identified  hazard. 

Paragraph  (c)(3)(ii)  prohibits  the  use  of 
unique  lockout  and/or  tagout  devices  for 
purposes  other  than  the  protection  of 


employees  from  potentially  hazardous 
energy.  For  example,  the  use  of  lockout 
devices  for  toolboxes,  clothing  lockers,  etc., 
and  tagout  devices  for  non-related 
communications  is  not  permitted.  Employer 
determination  in  maintaining  elective 
control  of  these  conditions  in  day-to-day 
operations  as  well  as  during  employee 
training  can  help  ensure  that  the  devices 
provided  will  be  recognized  as  the  only  ones 
authorized  for  use  under  the  specific 
conditions  set  forth  in  this  standard.  IJmiting 
the  use  of  these  devices  will  also  ensure  that 
the  sight  of  the  particular  lock  or  tag  will 
provide  a  consistent  message  to  the  employee 
concerning  the  hazard  being  addressed. 

The  durability  of  lockout/tagout  devices,  as 
required  in  paragraph  (c)(3](ii](A).  includes 
consideration  of  their  capability  of 
withstanding  anticipated  levels  of  use  and 
abuse  involving  exposure  to  workplace 
elements  (oil,  chemicals,  steam,  etc.]  without 
deterioration  that  would  compromise 
employee  safety.  To  meet  this  requirement, 
tags,  for  example,  might  be  constructed  of 
laminated  vinyl  or  durable  cardboard  stock 
or  any  other  material  or  combination  of 
materials  that  «vill  enable  the  devices  to 
maintain  their  effective  usefulness  for  the 
operation.  Similar  considerations  for  strength 
and  durability  are  appropriate  for  locks  and 
other  hardware. 

While  it  is  important  for  lockout/tagout 
devices  to  be  singularly  identified  or  unique, 
it  is  equally  Important  that  the  devices  be 
standardized  facility-wide  in  one  or  more 
criteria  involving  color,  shape,  size,  types  or 
format  as  required  by  paragraph  (c)(3)(ii)(B). 
The  use  of  one  type  of  lock  and  one  type  of 
tag,  for  example,  will  greatly  reduce  the 
chance  that  the  meaning  and  purpose  of  these 
protective  devices  will  be  confused  or 
misunderstood. 

To  meet  the  criteria  in  this  paragraph 
governing  size,  a  tagout  device  need  only  be 
large  enough  so  that  it  is  not  easily 
overlooked  or  misplaced.  Tags  that  are 
generally  found  in  use  and  have  been  serving 
satisfactorily  are  approximately  3*  x  B'  (78 
mm  x  152  mm).  However,  since  §  1910.145(f) 
requires  that  the  signal  word  be  readable  at  a 
distance  of  five  feet  (1.52  m]  as  a  minimum, 
the  size  of  the  tag  and  lettering  can  vary. 

Although  there  is  considerable  flexibility 
given  to  the  use  of  color  to  satisfy  this  criteria 
for  tagout  devices.  Appendix  A  of 
1 19iai4S(f)  recommends  that  the 
predominant  color  for  the  danger  tag  be  red. 
and  that  the  lettering  shall  contrast  with  the 
tag's  background  color  for  readability. 

The  intent  of  the  requirements  of  paragraph 
(c)(3)(U)(D)  is  that  the  design  of  lockout  or 
tagout  devices  provide  a  means  to  display 
identification  of  the  employee  or  employees 
applying  or  authorizing  the  application  of  the 
device.  Tags  need  only  provide  adequate 
space  for  the  name  or  names  of  the 
employees  who  are  acknowledging 
application.  Locks  can  be  handled  in  the 
same  manner,  with  the  use  of  stenciled  name 
indentification  or  with  the  employee's  name 
or  clock  number  stamped  on  the  body  of  the 
lock.  When  it  is  not  possible  or  practical  to 
etch  or  stamp  a  lock  with  the  identification  of 
the  employee  who  applied  it,  a  tag  conveying 
this  information  can  be  attached  to  the  lock 
to  serve  the  same  purpose. 


4.  Periodic  inspections.  Paragraph  (c)(4) 
requires  periodic  inspections  to  ensure  that 
the  lockout/tagout  procedures  of  this 
standard  are  being  followed.  Acceptable 
methods  for  meeting  these  requirements 
would  include  random  audit  and  planned 
visual  observation  of  the  workplace  while  the 
equipment  is  being  shut  down  and 
deenergized  to  determine  the  extent  of 
employee  compliance  with  the  procedures. 
Checking  equipment  status  for  position  of  the 
switches  or  valves  and  the  presence  of  locks 
and/or  tags  when  maintenance  or  servicing 
activities  are  known  to  be  occurring  would 
also  verify  proper  use  of  the  procedures. 
Another  method  could  involve  modifying  and 
adopting  regular  plant  safety  tours  to  meet 
this  need. 

The  authorized  employee  required  by 
paragraph  (c)(4)(i)(A)  to  perform  these 
inspections  is  one  who  by  experience  and/or 
training  can  recognize  the  effect  potentially 
hazardous  energy  can  have  in  the  workplace 
environment  He  or  she  must  be 
knowledgeable  in  the  use  of  adequate 
methods  and  means  for  the  control  and 
isolation  of  such  energy,  and  must  be  given 
the  authority  and  responsibility  for  this 
si>ecific  assignment  by  the  employer. 

The  inspections  must  be  performed  by  an 
authorized  employee  other  than  the  one 
responsible  for  shutting  down  and 
deenergizing  the  equipment  that  is  to  be 
worked  on.  The  inspections  should  be 
unannounced  and  carried  out  on  the  job  site, 
and  should  result  in  immediate  feedback  and 
action  to  correct  any  discrepancies  noted. 
The  inspections  must  be  performed  at  least 
on  an  annual  basis,  with  certification  that 
they  have  been  accomplished.  The  number  of 
inspections  may  have  to  be  increased  if  such 
procedures  are  frequently  used,  if  problems 
are  encountered  with  compliance,  or  if  the 
equipment  and/or  process  is  subject  to 
fr«quent  changes. 

5.  Training.  Paragraphs  (c)(5)  requires  an 
effective  training  program,  including  periodic 
retraining  and  certification  of  training  of 
employees.  The  following  employee 
categories  can  be  used  to  determine  their 
individual  needs: 

Authorized  employees  are  those  who  are 
designated  by  the  employer  to  implement  or 
apply  the  energy  control  procedures  in  the 
workplace.  As  "qualified  persons,"  they  need 
to  be  trained  to  recognize  and  understand  the 
particular  hazards  involved  with  the  tasks  to 
be  performed  in  the  workplace  and  «vith  the 
energy  to  be  controlled.  "The  training  must 
also  provide  for  a  thorough  understanding  of 
the  energy  control  measures  best  suited  for 
use  under  existing  conditions  and  the  steps 
necessary  to  apply  the  control  measures 
effectively,  and  to  remove  them  safely. 
Classroom  instruction  is  one  method  that  can 
be  used  for  training  purposes.  Classroom 
training  can  be  augmented  with  the  use  of 
films,  slides,  video  tapes,  demonstrations 
using  mock-up  simulators,  etc.,  to  increase  its 
effectiveness.  On-the-job  training  using 
hands-on  application,  under  the  guidance  of 
an  authorized  employee,  is  another  method  of 
training.  The  standard  requires  that 
certification  of  the  training  of  authorized 


employees  be  maintained  by  the  employer 
and  kept  current 

Affected  employees,  those  performing  the 
activities  identified  in  the  scope  and 
application  of  the  standard,  other  than 
authorized  employees,  need  to  be  instructed 
in  the  purpose  and  use  of  hazardous  energy 
control  (lockout/tagout]  procedures.  The 
instruction  should  provide  a  clear 
understanding  of  the  devices  used  and  the 
methods  for  the  application  and  removal  of 
such  devices.  The  iiutraction  should  be 
sufficient  to  enable  the  employee  to 
determine  if  a  control  measure  is  needed  in  a 
potentially  hazardous  situation  before 
proceeding  with  the  assigned  task.  It  can  also 
emphasize  the  importance  for  all  employees 
to  honor  the  inftmctions  given  on  tags  for 
their  own  protection  as  well  as  that  of  their 
co-workers.  The  instruction  methods  chosen 
for  affected  employees  can  be  any  of  those 
suggested  for  use  by  authorized  employees; 
classroom,  on-the-job,  or  a  combination  of 
both.  The  standard  also  requires  that 
certification  of  the  training  of  affected 
employees  be  maintained  by  the  employer 
and  kept  current 

All  other  employees  whose  woric 
operations  are  or  may  be 
affected  by  the  energy  control  procedure 
need  to  be  instructed  about  the  procedure 
and  how  it  affects  their  work  operations,  as 
required  by  paragraph  (c)(5)(i](C).  Several 
methods  can  be  used  to  reach  this  objective. 
For  example,  the  importance  of  lockout/ 
tagout  procedures  might  be  discussed  with  all 
new  employees  during  their  initial  orientation 
period.  Discussions  should  cover  employee 
hazard  exposure,  the  purpose  and  intent  of 
the  procedures,  and  recognition  of  the  lockout 
and/or  tagout  devices  used  by  the  employer. 
Other  methods  such  as  the  use  of  employee 
handbooks  and  regulariy  scheduled  safety 
meetings  can  also  be  used  to  communicate 
with  employees  and  to  reinforce  company 
policy  for  the  use  of  lockout/tagout 
procedures. 

It  is  recommended  that  all  levels  of 
supervision  involved  in  the  activities  covered 
by  the  scope  and  application  of  this  standard 
be  trained,  with  special  emphasis  on  first-line 
supervision,  in  order  to  ensure  that  the 
procedures  are  followed  by  alL 

6.  Periodic  retraining.  Paragraph  (c)(6)(ii) 
requires  that  periodic  retraining  be  provided 
for  both  authorized  and  affected  employees 
whenever  an  inspection  under  paragraph 
(c)(4)  reveals,  or  whenever  the  employer  has 
reason  to  believe,  that  there  are  deviations 
fit>m  or  inadequacies  in  the  energy  control 
procedure.  It  requires  this  training  to 
reestablish  employee  proficiency  and 
introduce  new  or  revised  contitH  methods 
and  procedures  as  necessary. 

Full  and  uniform  utilization  of  an  energy 
control  procedure  is  necessary  in  order  for 
that  procedure  to  maintain  its  effectiveness. 
Therafore.  every  effort  should  be  made  during 
the  periodic  inspection  performed  under 
paragraph  (cH4)  to  determine  whether  or  not 
the  procedure  is  being  used  property.  If 
deviations  are  observed,  retraining  in 
accordance  with  this  paragraph  ((c)(5Xii)) 
would  be  required.  However,  retraining  conld 
be  tiiggered  by  events  separate  from  the 
findings  of  a  periodic  inspeUioii.  For 


example,  an  employee  working  with  an 
energy  contrd  procedure  might  be  injured  in 
the  course  of  his  duties.  If  a  subsequent 
investigation  indicated  that  the  employee 
failed  to  operate  within  the  guidelines  of  his 
control  procedure,  retraining  would  be 
required. 

In  addition,  the  investigation  might  also 
reveal  that  the  procedure  itself  was  not 
adequate.  Such  inadequacies  in  the 
procedure  could  be  the  result  of  using  a 
general  procedure  that  does  not  handle 
effectively  a  specific  application,  or  they  may 
arise  because  changes  have  been  made  to  the 
machine  or  equipment  that  did  not  take  the 
existing  energy  control  procedure  into 
consideration.  In  such  cases,  when  changes 
to  the  energy  control  procedure  must  be 
made,  the  employer  would  be  required  to 
retrain  employees  in  the  new  or  revised 
procedures  in  accordance  with  paragraph 
(c)(5)(ii). 

7.  Energy  isolating  devices.  Paragraph 
(cM6)(i)  requires  that  energy  isolating  devices 
be  merited  or  labeled  to  include  the 
equipment  suppbed  and  the  energy  type  and 
magnitude,  unless  they  are  positioned  and 
arranged  so  that  their  purpose  is  evident 
This  applies  to  all  energy  isolating  devices, 
including  valves  that  are  used  to  control  the 
flow  of  energy — devices  such  as  those  found 
on  machines  or  equipment  utilizing  hydraulic, 
pneumatic  or  steam  pressure  as  an  energy 
source.  The  provision  also  applies  to  valves 
used  in  pipeline  network  process  operations 
such  as  those  found  in  petroleum  and 
chemical  operations. 

When  it  is  necessary  to  locate  and  mark  or 
label  energy  isolating  devices,  as  required  by 
this  paragraph,  the  information  needed  to 
accomplish  the  task  can  be  obtained  fit>m 
engineering  or  facility  design  sources  such  as 
plant  layout  drawings,  equipment  blueprints, 
engineering  specification  sheets,  schematic 
drawings,  and  flow  process  charts  or 
drawings.  Once  determined  from  these  data, 
the  number  and  location  of  devices  involved 
in  the  process  will  need  to  be  physically 
confirmed  in  the  workplace. 

Energy  isolating  devices  do  not  need  to  be 
marked  or  labeled  when  it  is  obvious  firom 
their  location  within  a  system  what 
equipment  they  supply  and  what  type  and 
magnitude  of  energy  is  being  controlled.  For 
example,  a  wall  mounted  electrical 
disconnect  switch  of  a  type  known  to  carry 
120-440  volt  service  that  is  observed  to  have 
only  one  lead  to  a  single  machine  would  not 
require  the  disconnect  switch  to  be  marked  or 
labeled.  Similarly,  a  valve  located  so  that  it 
obviously  can  only  service  a  specific  machine 
and  can  be  traced  visually  to  a  main  line 
source  that  identifies  the  type  and  magnitude 
of  energy  would  not  require  marking  or 
labeling. 

Energy  isolating  devices  (valves)  for  all 
machines  or  equipment  that  are  needed  for 
the  control  of  potentially  hazaidous  energy, 
as  required  by  paragrairii  (cKe)(iHA),  can  be 
identiiRed  and  permanently  marked  or 
labeled  in  a  plant  wide  effort  prior  to 
implementiE^  a  lockout/tagout  procedure.  As 
an  alternative,  the  energy  isolating  devices 
that  are  to  be  used  to  coDtioI  hazardous 
energy  sources  for  a  specific  machine  or 
equipment  can  be  permanentty  marked  or 


labeled  at  the  time  the  procedure  is  being 
utilized  and  energy  isolating  devices  are  to  be 
secured. 

The  identification  of  energy  isolating 
devices  used  for  pipeline  network  process 
operations  requires  the  use  of  one  of  the  two 
options  offered  in  paragraph  (c)(6)(i)(B).  Of 
the  two  options,  permanently  marking  or 
labeling  the  devices  offers  the  most 
advantages  for  emergency  shutdown  or  start- 
up procedures. 

The  option  for  temporarily  identifying  the 
energy  isolating  devices  prior  to  each 
instance  of  work  initiation  on  the  line  offers 
the  most  flexibility  for  dealing  with  a 
changing  product  mix  or  frequent  process 
design  changes.  It  can  be  used  on  a  job-to-job 
basis.  In  these  instances  locating,  identifying 
and  temporarily  tagging,  as  a  part  of  the 
lockout/tagout  procedure,  would  be  sufficient 
to  comply  with  this  provisioiL 

8.  Notification  of  employees.  Paragraph 
(c)(7)  requires,  for  all  covered  activities  in 
which  affected  employees  are  engaged,  that 
an  authorized  employee  must  notify  the 
affected  employees  before  taking  any  action 
to  apply  or  remove  lockout/tagout  controls. 

This  communication  is  essential  to  ensure 
that  employees  do  not  unknowingly  attempt 
to  energize  machines  or  equipment  that  have 
been  taken  out  of  operation  and  de-energized 
for  the  performance  of  activities  covered  by 
this  standard.  A  lack  of  information  about 
this  condition  could  subsequently  expose  the 
employee  working  on  the  equipment  as  well 
as  the  employees  attempting  to  re-energize 
the  system,  to  potential  injury.  The 
communication  is  also  necessary  to  prevent 
injury  to  employees  from  the  flow  of 
hazardous  energy  that  could  result  from  a 
failure  to  inform  them  that  control  measures 
have  been  removed.  In  these  cases,  the 
employee  might  have  mistakenly  believed 
that  the  system  was  still  de-energized  and 
that  it  was  safe  to  continue  work. 

There  is  a  wide  range  of  methods  available 
for  use  to  meet  these  requirements  for 
notification  of  the  application  and  removal  of 
lockout/tagout  controls.  Choice  of  the  method 
selected  needs  to  be  based  on  the  seriousness 
of  the  hazard,  and  on  the  size  and  complexity 
of  the  operation  involved. 

For  relatively  uncomplicated  situations, 
acceptable  notification  can  be  in  the  form  of 
discussions  with  affected  employees  by  an 
authorized  employee  simply  to  inform  and 
caution  them  of  the  action  to  take  place. 

In  other  cases,  it  may  be  necessary  to 
cover,  in  more  detail,  any  specific  operating 
problems,  unusual  equipment  modes  and 
other  factors  associated  with  the  action. 
Written  work  permit  or  authorization 
systems,  clearance  procedures  and  similar 
methods  used  to  document  work  practices  for 
gaining  access  to  the  machine  or  equipment 
and  for  the  application  and  removal  of  energy 
control  may  also  be  used  when  these 
conditions  arise. 

9.  Equipment  or  process  isolation.  The 
requirement  for  a  lockout/tagout  procedure  to 
cover  the  step  in  paragraph  (d)(1)  for  shutting 
down  or  turning  off  the  machine  or  equipment 
is  a  preliminary  step.  Further  action  is 
required  by  the  procedure,  as  covered  by 
paragraph  (d)(2),  to  ensure  that  all  energy 
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isolating  devices  needed  to  control  the  energy 
involved  are  physically  located  and  operated 
in  such  a  manner  as  to  isolate  the  machine  or 
equipment  from  the  energy  source(s).  Energy 
isolating  deNices  that  require  locating  and 
positioning  to  block  the  release  of  energy 
include  manually  operated  electrical  circuit 
breakers,  disconnect  s%vitches,  manually 
operated  switches,  slide  gates,  slip  blinds, 
line  valves,  blocks  and  similar  devices — 
many  of  which  have  a  visible  indication  of 
the  position  of  the  device.  (Push  buttons, 
selector  switches,  and  other  control-circuit 
type  devices  are  not  adequate  in  themselves 
to  be  considered  energy  isolating  devices.) 

The  following  information  should  be  used 
to  identify  the  types  of  energy  needing 
isolation  and  to  provide  some  acceptable 
methods  to  accomplish  that  purpose: 

(a)  The  isolation  of  potential  energy 
involving  gravity  is  accomplished  by  placing 
blocks  made  of  metal  wood  or  other  suitable 
materials  under  the  mechanism  or  by  pinning 
the  linkages  in  a  position  where  gravity  will 
not  cause  the  mechanism  to  fall. 

(b)  The  isolation  of  potential  energy 
involving  springs  is  accomplished  by  blocking 
the  spring  in  a  safe  position,  either  by  pinning 
or  clamping,  or  by  securing  the  device  in 
some  other  manner  to  eliminate  the  potential 
for  unrestricted  or  undesired  movement. 

(c)  The  isolation  of  electrical  energy  is 
accomplished  by  placing  manually  operated 
electrical  circuit  breakers,  disconnect 
switches  and  manually  operated  switches  in 
the  "ofT'  position. 

(d)  The  isolation  of  thermal  (steam)  energy 
and  also  of  potential  energy  involving 
pressure  is  accomplished  by  closing  valves 
and  maintaining  an  open  bleed  condition  in 
the  system  to  prevent  energy  build-up. 

For  example,  if  mechanical  motion 
involving  rotation,  translation,  or  a 
combination  thereof,  must  be  isolated,  one  or 
more  of  the  following  control  measures  is 
appropriate  to  remove  energy  from  the 
driving  mechanism: 

(1)  Remove  segments  of  mechanical 
linkages  such  as  by  dismantling  push  rods, 
removing  belts  and  flywheels,  etc.; 

(2)  Place  blocking  devices  such  as  wood  or 
metal  blocks  between  components  to  prevent 
hazardous  movement: 

(3)  Disconnect  the  main  source  of  electrical 
power,  and/or 

(4)  Close  hydraulic  and/or  pneumatic 
valves  and  maintain  an  open  bleed  condition 
to  prevent  energy  build-up. 

It  is  recommended  that  the  «vritten  check 
list  (sequence)  procedure  for  the  order  of 
energy  isolation  and  device  applicatioa  as 
detailed  in  paragraph  2  of  this  Appendix,  be 
used— even  for  the  most  routine  operations. 

la  Lockout/tagout  device  application. 
Paragraph  (d)(3)  requires  that  means  be 
taken,  once  energy  has  been  effectively 
isolated  from  a  machine  or  equipment  upon 
which  w»rk  is  to  be  performed,  to  identify  the 
appropriate  control  measure(s)  (locks/tags) 
for  use.  and  to  provide  for  their  application  to 
the  energy  isolating  device.  The  paragraph 
further  requires  that  use  of  the  control 
measure  selected  must  effectively  prevent  the 
accidental  or  inadvertent  energization  of  the 
machine  or  equipment. 

The  selection  of  a  specific  control  measure 
involving  the  use  of  a  lock  only,  tag  only,  or 


the  combination  of  a  lock  with  a  tag  must  be 
given  careful  consideration.  Considerations 
in  the  selection  process  must  include  the 
degree  of  exposure  to  the  hazard  and  the  risk 
and  severity  of  potential  injury  for  the 
operation  that  is  being  evaluated.  Other 
factors  for  consideration  would  involve  the 
extent  of  employee  training,  the  accessibility 
of  energy  controls  to  affected  employees 
while  they  are  performing  their  assigned 
tasks,  and  the  accessibility  to  unqualified 
employees  in  the  area.  The  extent  of 
employer  commitment  to  a  proven  effective 
method  and  procedure  is  also  an  important 
factor. 

Where  there  is  no  specific  OSHA  standard 
which  requires  the  use  of  a  particular  control 
measure  for  securing  an  energy  isolating 
device  on  a  given  type  machine  or  equipment 
it  is  recommended  that  the  following 
guidelines  be  followed 

A  lock  and  tag  should  be  used  in 
combination  whenever  it  is  feasible  to  apply 
them  as  control  measures  to  secure  an  energy 
isolating  device.  For  example,  a  machine 
provided  with  energy  isolating  devices 
capable  of  being  locked  out  would  use  this 
control  method  when  employees  are  required 
to  climb  into  the  machine  to  clean  or  repair  it 
This  method  of  control  is  particularly 
applicable  when  the  energy  isolating  devices 
are  not  within  the  servicing  employee's  reach 
or  view  during  the  servicing  operation,  but 
are  accessible  to  unqualified  or  uninformed 
personnel 

The  use  of  tags  alone  should  be  limited  to 
those  instances  where  complex  integrated 
systems  exist;  where  the  use  of  locks  would 
be  unnecessarily  restrictive  and  burdensome; 
and  where  proven  effective  measures  have 
been  developed  to  supplement  the  use  of 
tags.  Some  operations  adopting  this  type  of 
control  measure  commonly  refer  to  the 
methods  as  "Safe  Work  Practice  Procedures," 
"Work  Permits,"  and  "Pipe  Entry 
Procedures." 

Other  circumstances  in  which  tags  would 
be  a  protective  control  measure  would  be 
those  in  which  access  to  the  energy  isolating 
device  is  limited  to  qualified  persons  and 
only  those  necessary  for  the  operation. 
Qualified  persons  are  those  trained  to 
recognize  hazardous  energy  sources,  to  utilize 
adequate  means  for  their  isolation  and  to 
observe  the  posted  warning.  Access  may  be 
limited  by  physical  location  such  as 
elevation,  or  by  procedural  means  such  as 
color  coded  badges.  Use  of  tags  as  a  control 
measure  for  other  than  complex,  integrated 
systems  should  require,  in  addition,  a 
periodic  review  to  determine  its  continuing 
capability  of  functioning  as  a  reliable  and 
effective  control.  This  review  should  evaluate 
changing  operating  conditions,  injury  data, 
near-misses  or  other  pertinent  information 
relative  to  the  need  for  a  decision  to  retain  or 
change  the  method  of  control 

11.  Stored  energy.  Stored  residual  or 
potential  energy  is  not  as  obvious  a  hazard  as 
the  incoming  energy  supply.  For  this  reason 
special  effort  is  required  in  paragraph  (d)(4) 
to  identify  and  control  any  stored  energy  that 
could  present  a  hazard.  The  paragraph  also 
requires  that  if  stored  hazardous  energy  is 
present  in  any  form,  measures  need  to  be 
taken  to  ensure  that  the  energy  is  eliminated 
or  reduced  to  a  non-hazardous  level. 


Forma  of  energy  which  may  be  stored  in 
sufficient  quantities  to  present  hazards 
include; 

(a)  Hydraulic  or  pneumatic  pressure; 

(b)  Pressure  below  atmospheric,  such  as  in 
vacuum  systems; 

(c)  Compressed  or  extended  springs; 

(d)  Potential  energy  due  to  gravity; 

(e)  Stored  energy  as  in  fly  wheels; 

(f)  SUtic  electricity; 

(g)  Stored  electrical  energy  as  in  batteries 
or  capacitors: 

(h)  Thermal  energy  due  to  residual  heat  or 
low  temperatures:  and 

(i)  Residual  chemicals  in  pipes  which  may 
cause  thermal  or  pressure  buildups. 

Energy  forms  such  as  those  listed  above 
are  required  to  be  relieved,  disconnected 
and/or  restrained,  in  order  to  comply  with 
this  provision  of  the  standard.  For  example, 
methods  such  as  holding  a  machine  member 
against  gravity  by  blocking  or  suspension, 
and  preventing  the  release  of  a  spring  force 
by  clamps,  brackets  or  pins  specifically 
designed  for  that  purpose,  can  be  used  to 
prevent  hazardous  movement  of  the  machine 
or  equipment.  For  the  control  of  kinetic 
energy,  a  determination  needs  to  be  made 
that  all  moving  (coasting]  parts  that  could 
cause  injury  are  stopped,  such  as  flywheels, 
grinding  wheels,  and  saw  blades.  In  the  case 
of  electrical  circuits,  ca{>acitors  etc.,  grounds 
can  be  used  to  discharge  energy.  To  release 
pressure  in  steam,  pneumatic,  hydraulic  or 
process  piping  lines,  bleed  valves  can  be 
installed  and  operated  or  the  lines  can  be 
brokeiL 

The  prevention  of  reaccumulation  of 
hazardous  energy  levels,  as  also  required  by 
paragraph  (d)(4),  can  be  accomplished  by 
using  devices  such  as  self-bleeding  valves  or 
by  instituting  special  procedures  for 
monitoring  the  machine  or  equipment  to 
ensure  that  the  stored  energy  is  maintained  at 
a  safe  level 

12.  Verification  of  isolation.  Paragraph 
(d)(5)  requires  verification  by  an  authorized 
employee  that  de-energization  has  been 
effected  prior  to  the  start  of  activities  covered 
by  this  standard.  While  the  continued 
awareness  of  workplace  conditions  has 
advantages  throughout  the  use  of  lockout/ 
tagout  procedures,  it  is  particularly  effective 
during  this  phase.  For  example,  visual 
observation,  as  a  first  step,  can  confirm  that 
switches,  valves,  breakers,  etc.,  have  been 
properly  moved  to,  and  secured  in.  the  "off" 
position.  However,  because  visual  inspection 
does  not  always  confirm  de-energization, 
effective  methods  need  to  be  used  to 
demonstrate  that  all  hazardous  energy  has 
been  isolated  and  blocked  before  affected 
employees  can  begin  their  activities. 

An  acceptable  method,  for  example,  would 
provide  that  one  or  both  of  the  actions  noted 
below  be  accomplished  following  the 
application  of  lockout/tagout  devices  and  the 
other  steps  necessary  to  control  stored 
energy: 

(a)  Operate  the  machine  or  equipment 
operating  controls  (push  buttons,  switches, 
etc.)  to  determine  that  the  energy  isolation 
actions  have  been  effective. 


;  Return  operating  controls  or 
devices  to  the  "off"  or  "safe"  position  after 
each  test. 

(b)  Test  the  machine  or  equipment  by  use 
of  appropriate  test  equipment  and  visual 
inspection  to  determine  that  the  energy 
isolating  has  been  effective. 

13.  Release  from  control— {equipment  or 
process).  Paragraph  (e)(1)  requires  that,  prior 
to  removing  lockout/tagout  devices  from  the 
machine  or  equipment,  the  workplace  must 
be  inspected  for  obstructions,  incomplete 
work,  etc.  Examples  of  items  to  be  checked 
should  include,  but  not  be  limited  to,  the 
following: 

(1)  Tools,  materials,  mechanical  restraints, 
etc.,  used  to  service  the  eqtiipment  should  be 
Temoved; 

(2)  All  guards  that  were  removed  should  be 
replaced: 

(3)  All  electrical  wiring  left  in  an  exposed 
condition  should  be  covered:  and 

(4)  All  pipes  that  were  opened  for  repair  or 
draining  purposes  should  be  closed  and 
connected  properly. 

In  very  simple  situations,  for  example, 
where  one  energy  source  and  isolation  device 
exists  and  the  area  is  easily  in  view  of  the 
authorized  employee,  a  visual  inspection  of 
the  work  area  can  be  made  to  ensure  that  all 
nonessential  items  have  been  removed  and 
that  all  components  are  operationally  intact. 

Complex  situations,  however,  such  as  those 
involving  groups  of  employees  or  several 
crafts,  and  those  involving  multiple  sources 
and  types  of  energy,  can  use  a  team  approach 
for  inspection  purposes.  These  inspections 
can  be  performed  by  qualified  personnel 
using  check  lists  to  check  for  completion  of 
the  task  being  performed  to  ensure  that 
components  are  intact  and  the  units  in  place 
before  the  machine  or  equipment  is  released 
from  lockout/tagout  control  and  energy  is 
restored. 

14.  Release  from  Control  (Employees). 
Paragraph  (e)(2)  requires  that  an  authorized 
employee  ascertain  that  all  employees  are 
physically  clear  of  the  equipment  before 
restoring  energy  to  the  machine  or  equipment 
under  control.  Acceptable  methods  to 
.accomplish  this  provision  could  include  the 
use  of  a  personnel  count  or  other 
administrative  techniques.  For  example,  the 
control  measures  can  vary  from  a  simple 
visual  check  or  observation  of  the  workplace 
when  conditions  permit  to  more 
comprehensive  measures,  such  as  those 
discussed  in  other  paragraphs  of  this 
appendix  dealing  with  Procedure,  Group 
lockout/tagout,  and  Shift  or  personnel 
phanges,  where  multiple  persoruiel  and 
energy  sources  demand  more  stringent 
control  procedures. 

15.  Release  from  Control  (Device 
'Removal).  The  responsibility  for  removal  of 
lockout  and/or  tagout  devices  from  energy 
isolating  devices  must  be  strictly  controlled, 
as  required  by  paragraph  (e)(3)(i)  of  this 
standard,  and  limited  to  employees  who 
applied  the  device,  or  to  action  taken  under 
the  direct  supervision  of  an  authorized 
employee.  However,  to  cover  those  instances 
where  employees  are  not  available  to  clear 
the  contfol  of  their  personal  lock  or  tag 
protection  devices  because  of  sickness, 
injury,  key  loss  or  for  other  emergency 


conditions,  a  specific  documented  procedure 
needs  to  be  employed  in  order  to  preserve  the 
integrity  of  the  lockout/tagout  condition  and 
to  meet  the  requirements  of  paragraph 
(e)(3)(ii).  Based  on  the  circumstances  and 
complexities  involved  with  an  operation,  an 
example  of  such  a  procedure  might  include 
the  following  as  acceptable  control  measures: 

(a)  Determine  the  availability  of  the 
responsible  employee  through  contact  with 
his/her  immediate  supervisor,  the  health  unit 
a  time  card  check,  or  a  telephone  call  to  the 
employee's  home. 

(b)  Provide  for  approval  by  all  line 
supervisors  affected  by  the  lockout  condition 
in  authorizing  emergency  removal  of  locks 
and/or  tags  to  clear  the  system  of  control 
measures. 

16.  Outside  personnel  (Contractor,  etc). 
When  outside  personnel  must  work  on 
machines  or  equipment  their  activities  can 
create  hazards  which  normally  are  not 
present  for  the  regular  plant  or  facility 
employees.  Accordingly,  paragraph  (n(2) 
requires  that  the  employer  inform  outside 
contractors  or  service  representatives  that 
everyday  contact  between  employees  from 
both  sides  can  result  in  injuries  when  they 
are  working  under  conditions  involving 
hazardous  energy  control  procedures.  Such 
indoctrination  of  outside  personnel  can 
prevent  injuries  that  could  occur  due  to 
misunderstandings  by  either  the  contractor  or 
plant  employees  concerning  the  lockout/ 
tagout  procedures  to  be  used  in  general,  as 
well  as  by  those  dealing  with  the  recognition 
of  hazards  relating  to  the  use  of  specific 
lockout  or  tagout  devices  (locks  or  tags,  etc.). 

One  method  to  use  for  compliance  with 
these  provisions  might  involve  the  following: 

(a)  'The  employer  provides  a  copy  of  the 
company  or  facility  lockout/tagout  procedure 
to  an  authorized  representative  of  the 
contractor  or  service  representative;  and 

(b)  A  mutual  understanding  is  reached 
between  the  employer  and  the  authorized 
representative  of  the  contractor  or  service 
representative  as  to  what  procedures  and 
what  devices  would  be  used.  It  is 
recommended  that  verification  of  the 
understanding  be  in  written  form  which  can 
easily  be  included  in  a  service  contract 

17.  Group  lockout/tagout.  Situations  exist 
where,  due  to  the  scope  of  the  job,  the 
complexity  of  the  machine  or  equipment  the 
number  of  involved  employees,  crafts,  etc.,  a 
more  practical  method  of  lockout/tagout 
control  is  required  than  the  type  that  is 
dependent  on  a  single  individual  to  locate, 
isolate,  and  secure  potentially  hazardous 
energy.  Under  these  circumstances,  however, 
the  procedures  and  techniques  used  to 
comply  with  paragraph  (f)(3)  must  afford 
employees  a  level  of  protection  equivalent  to 
that  provided  by  personal  lockout/tagout 
devices. 

For  example,  one  method  to  meet  this 
requirement  involves  using  a  supervisory 
lockout  procedure  in  which  the  supervisor  is 
the  authorized  employee  with  responsibility 
for  the  safety  of  employees  working  under  the 
protection  of  a  lockout  device.  After  the 
machine  or  equipment  has  been  released  to 
the  supervisor,  and  has  been  locked  and  tried 
(isolation  verified),  the  supervisor  places  the 
keys  used  to  secure  the  locks  on  the  energy 


isolating  devices  in  a  lock  box.  The  box  is 
then  locked  by  the  "lockout  supervisor"  using 
his  own  personal  lock-  With  the  adequacy  of 
the  lockout  condition  thus  confirmed,  the 
supervisor  (authorized  employee)  can  then 
permit  each  employee  in  the  group  to  affix  his 
or  her  own  lock  to  the  box  lid. 

Working  in  reverse,  each  employee  would 
be  required  to  remove  his  or  her  own  lock 
from  the  box  lid  when  he  or  she  finished  the 
work  or  at  the  end  of  the  shift.  The  "lockout 
supervisor's"  lock  would  be  required  to 
remain  on  the  lock  box  until  all  work  has 
been  completed  on  the  machine  or  equipment 
and  it  is  ready  to  test  or  turn  over  to  the 
operating  group,  or  until  responsibility  is 
transferred  to  another  "lockout  supervisor" 
who  would  then  be  required  to  place  his  or 
her  own  lock  on  the  box. 

Similar  procedures  would  apply  to  those 
methods  involving  the  use  of  multiple  tags  in 
which  group  members  apply  and/or  remove 
tags  on  energy  isolating  devices,  lockout 
boxes,  and  lockout  boards  or  cabinets. 
Where  machine  or  equipment  complexity 
dictates  the  need,  a  check  list  can  be  used  as 
an  additional  procedural  control  measure  to 
verify  and  account  for  all  participating 
employees  and  for  the  number  and  location 
of  energy  control  and  lockout  devices.  The 
check  list  can  i>e  used  for  the  purpose  of 
removing  as  well  as  applying  energy  control 
devices. 

18.  Shift  orpentonnel  change.  To  ensure 
lockout/tagout  protection  for  employees 
during  shift  or  personnel  changes,  paragraph 
(f)(4)  requires  that  >>ffactive  procedures  be 
developed  and  implemented  to  provide  for  an 
orderly  transfer  of  control  measures  covering 
the  machine  or  equipment  involved,  and  to  be 
certain  that  it  is  maintained  in  a  safe 
condition  for  continued  work. 

Acceptable  procedures  to  meet  these 
requirements  can  vary,  depending  on  the 
complexity  of  the  operation  and  the  number 
of  employees  taking  part  in  the  activity.  For 
example,  in  some  cases  it  would  be 
acceptable  for  the  authorized  or  supervisory 
employee  to  require  the  on-coming  shift 
employees  to  place  their  locks  and/or  tags  on 
the  machine  or  equipment  before  the  off- 
going  employees  may  remove  theirs.  The 
authorized  or  supervisory  employee  can  then 
check  to  verify  for  isolation  and  safety  of  the 
equipment  before  continuing  the  work. 

However,  when  working  with  the  more 
complex  operations  involved  with  lockout 
and/or  tagout  activities — those  that  cover  a 
large  number  or  several  groups  of  employees, 
as  well  as  those  dealing  with  many  and 
varied  locations  of  energy  isolating  points 
and  lockout  or  tagout  devices — the  procedure 
would  need  to  include  additional  provisions 
for  the  transfer  of  control,  such  as  the  use  of 
sign-in  and  sign-out  logs,  or  a  lock/tag 
number  system  to  list  and  account  for  the 
employees,  energy  isolating  points  and 
devices  to  accomplish  a  more  complete  and 
orderly  transfer  of  control. 

It  is  recommended  that  the  procedures  used 
to  transfer  control  measures  during  shift  or 
personnel  changes  include  the  need  for 
participating  authorized  or  supervisory 
employees  to  certify  the  release  and 
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acceptance  of  responsibility  for  the  safety  of 
the  groups  with  which  they  are  involved 

19.  References.  The  following  references 
provide  information  which  can  be  helpful  in 
applying  the  requirements  contained  in  the 
standard. 

1.  "Accident  Prevention  Manual  For 
Industrial  Operations,  Eighth  Edition.  1960"; 
National  Safety  Council.  425  North  Michigan 
Avenue.  Chicago. 

2.  "American  National  Standard — For 
Personnel  Protection — Lockout/Tagout  of 
Energy  Sources — Minimum  Safety 
Requirements.  ANSI  Z244.1-1982";  American 
National  Standards  Institute  Inc^  1430 
Broadway.  New  York.  N.Y.  lOOia 

3.  "Electrical  Safety  Requirements  For 
Employee  Workplaces,  1981,  NFPA  TOE  Part 
II,  Safety  Related  Work  Practices,  1981";  The 
National  Fire  Protection  Association.  Inc. 
Batterymarch  Park.  Quincy,  Massachusetts 
02269. 

4.  "Guidelines  For  Controlling  Hazardous 
Energy  During  Maintenance  and  Servicing". 
National  Institute  for  Occupational  Safety 
and  Health.  Publication  No.  83-12S,  1983;  U.& 
Department  of  Health  and  Human  Services, 
PubUc  Health  Service.  Centers  For  Disease 
Control  National  Institute  for  Occupational 
Safety  and  Health  Division  of  Safety 
Research.  Morgantown,  West  Virginia  26506. 

5.  "Procedures  for  Welding  or  Hot  Tapping 
on  Equipment  Containing  Flammables". 
Second  Edition  (1978),  Publication  No.  2201; 
The  American  Petroleum  Institute,  1220  L 
Street  Northwest  Washington.  DC  20005. 

Sample  Lockout  Procedure 

The  following  sample  lockout  procedure  is 
provided  to  assist  employers  in  developing  a 
procedure  which  meets  the  requirements  of 
the  standard.  A  tagout  procedure  would  be 
similar  in  format  For  more  complicated 
systems,  a  more  comprehensive  procedure 
would  need  to  be  developed,  documented, 
and  implemented 


Lockout 

Lockout  procedure  for  (Name  of  Company). 

Purpose 

This  procedure  establishes  ttie  minimum 
requirements  for  the  lockout  of  energy 
sources.  It  shall  be  used  to  ensure  that  before 
an  employee  performs  any  servicing  or 
maintenance  activities  where  the  unexpected 
energization,  start-up  or  release  of  stored 
energy  could  occur  and  cause  injury,  all 
potentially  hazardous  energy  shall  be 
isolated  and  locked  out 

Responsibility 

All  employees  shall  be  instructed  in  the 
safety  significance  of  the  lockout  procedure 
by  (designate  by  job  title).  Each  new  or 
transferred  affected  employee  shall  be 
instructed  by  (designate  by  job  title)  in  the 
purpoae  and  use  of  the  lockout  procedtira. 

Preparation  for  Lockout 

A  survey  shall  be  made  to  locate  and 
identify  all  energy  sources  to  be  certain 
which  switch,  valve  or  other  energy  isolating 
devices  apply  to  the  equipment  to  be  locked 
out.  More  than  one  energy  source  (electrical, 
mechanical,  or  others)  may  be  involved 
Questionable  energy  source  problems  shall 
be  resolved  before  job  authorization  is 
obtained  and  lockout  commences. 

Sequence  of  Lockout  Procedure 

(1)  Notify  all  affected  employees  that  a 
lockout  is  required  and  the  reason  therefor. 

(2)  If  the  equipment  is  operating,  shut  it 
down  by  the  normal  stopping  procedure 
(depress  stop  button,  open  to^e  switch,  etc.) 

(3)  Operate  the  switch,  valve,  or  other 
energy  isolating  device  so  that  each  energy 
source  (electrical,  mechanical,  hydraulic, 
etc.),  is  disconnected  or  isolated  from  the 
equipment.  Stored  energy  (such  as  that  in 
capacttore.  springs,  elevated  machine 
membere,  rotatn^  flywheels,  hydraulic 
systems,  and  air,  gas,  steam,  or  water 
pressure,  etc.)  must  also  be  dissipated  or 


restrained  by  methods  such  as  grounding, 
repositioDing,  blocking,  bleeding  down,  eta 

(4)  Lock  out  the  energy  isolating  devices 
%vith  an  assigned  individual  lock. 

(5)  After  ensuring  that  no  personnel  are 
exposed,  and  as  a  check  on  having 
disconnected  the  energy  sources,  operate  the 
push  button  or  other  normal  operating 
controls  to  make  certain  the  equipment  will 
not  operate. 

Caution:  Return  operating  controls  to 
neutral  or  "off"  position  after  the  test 

(6)  The  equipment  is  now  locked  out 

Restoring  Equipment  to  Service 

(1)  When  the  job  is  complete  and 
equipment  is  ready  for  testing  or  normal 
service,  check  the  equipment  area  to  see  that 
no  one  is  exposed 

(2)  When  equipment  is  all  clear,  remove  all 
locks.  The  energy  isolating  devices  may  be 
operated  to  restore  energy  to  equipment 

Procedure  Involving  More  Hian  One  Pereon 

In  the  preceding  steps,  if  more  than  one 
individual  is  required  to  lock  out  equipment 
each  shaD  place  his  or  her  own  personal  lock 
on  the  energy  isolating' device(si.  One 
designated  person  of  a  woik  crew,  or  a 
supervisor  with  the  knowledge  of  the  crew, 
may  lock  out  equipment  for  the  whole  crew. 
In  such  cases,  it  shall  be  the  responsibility  of 
that  individual  to  carry  out  all  steps  of  the 
lockout  procedure  and  inform  the  crew  when 
it  is  safe  to  work  on  the  equipment 
Additionally,  the  designated  person  shall  not 
remove  a  crew  lock  until  it  has  been  verified 
that  all  individuals  are  safely  removed. 

Rules  for  Using  Lockout  Prooedura 

All  equipment  shall  be  locked  out  to 
protect  against  accidental  or  inadvertent 
operation  when  such  operation  could  cause 
injury  to  personnel  Do  not  attempt  to  operate 
any  switdi,  valve,  or  other  energy  isolating 
device  beeiing  a  lock. 
[FR  Doc  88-4306  Filed  4-2S-88;  8:45  am] 
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UNITED  STATES  SENTENCING 
COMMISSION 

Sentencing  Guideline*  for  United 
States  Courts 

agency:  United  States  Sentencing 
Commission. 

ACTION:  Notice  of  submission  of  regular 
amendments  to  the  sentencing 
guidelines  and  commentary  to  the 
Congress  for  review.  Notice  of 
additional  temporary,  emergency 
amendments  to  the  sentencing  I 

guidelines  and  official  commentary. 
Request  for  public  comment. 


summary:  Pursuant  to  its  authority 
under  section  994(p)  of  Title  28,  Chapter 
58,  U.S.C.,  the  Commission  has 
submitted  to  the  Congress  for  review 
two  additional  sentencing  guidelines 
and  an  amendment  to  an  existing 
guideline.  Additionally,  the  Commission 
has  incorporated  in  its  regular 
amendments  report  the  re-promulgation 
of  the  October  1987  revisions  to  the 
Commentary  and  a  policy  statement  and 
the  temporary,  emergency  amendments 
previously  issued  by  the  Commission 
effective  January  15, 1988.  Notice  of 
these  proposed  guideline  amendments 
was  published  in  the  Federal  Register  of 
February  19, 1988  (53  FR  5103]  and  a 
public  hearing  on  the  proposed 
amendments  was  held  in  Washington, 
DC,  on  March  22, 1988.  After  review  of 
the  hearing  testimony  and  additional 
public  comment,  the  Commission  voted 
unanimously  (6-0)  to  promulgate  these 
amendments  and  transmitted  them  to 
the  Congress  on  April  18, 1988.  As  stated 
in  section  994(p),  the  amendments  will 
take  effect  "one  hundred  and  eighty 
days  after  the  Commission  reports  them, 
except  to  the  extent  the  effective  date  is 
enlarged  or  the  guidelines  are 
disapproved  or  modified  by  Act  of 
Congress." 

In  addition,  pursuant  to  its  emergency 
authority  imder  section  21(a]  of  the 
Sentencing  Act  of  1987,  the  Sentencing 
Commission  adopted  a  series  of 
temporary  amendments  at  its  April  19 
meeting.  By  law  these  amendments  are 
"  temporary,  but  the  Commission  is 
considering  their  adoption  as  regular 
amendments  next  year.  The  Commission 
may  report  these  and  other  amendments 
to  the  Congress  subsequent  to  the 
convening  of  the  first  session  of  the 
101st  Congress,  but  not  later  than  May  1, 
1989.  The  Commission  invites  public 
comment  on  these  amendments  and  any 
other  aspect  of  the  guidelines. 

DATlK  The  effective  date  of  the  regular 
amendments  is  180  days  from  their 
submission  to  the  Congress  on  April  18, 
1988,  or  October  15, 1988.  The  effective 


date  of  the  temporary  guideline 
amendments  is  June  15, 1988. 
AOORCSS:  Conunents  should  be  sent  to: 
United  States  Sentencing  Conunission, 
1331  Pennsylvania  Avenue,  NW.,  Suite 
1400,  Washington.  DC  20004,  Attention: 
Guidelines  Comment. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  K.  Martin,  Communications 
Director  for  the  Commission,  telephone 
(202j  662-8800. 

SUPPLEMENTARY  INFORMATION:  The 

United  States  Sentencing  Commission  is 
an  independent  conmiission  in  the 
judicial  branch  of  the  United  States 
Government.  Ordinarily,  the 
Administrative  Procedure  Act 
rulemaking  requirements  are  not 
applicable  to  judicial  branch  agencies. 
However.  28  U.S.C.  994(x]  makes  the 
Administrative  Procedure  Act 
rulemaking  provision  of  5  U.S.C.  553 
applicable  to  the  routine  promulgation 
of  sentencing  guidelines  by  the 
Sentencing  Commission.  Pursuant  to  this 
directive,  proposed  amendments  to  the 
guidelines  were  published  in  the  Federal 
Reguter  on  February  19. 1988  (53  FR 
5103)  and  a  public  hearing  was  held  in 
Washington,  DC  on  March  22, 1988. 
After  review  of  the  public  comment 
received  on  the  amendments,  the 
Commission  voted  unanimously  (6-0)  to 
promulgate  the  regular  amendments. 
The  regular  amendments  were 
transmitted  to  the  Congress  on  April  18, 
198a 

Section  21(a)  of  the  Sentencing  Act  of 
1987  (Pub.  L  100-182,  Dec.  7, 1987) 
authorizes  the  Commission  to  adopt 
temporary  guidelines  or  amendments 
under  certain  limited  circumstances.  The 
Commission  understands  the  advance 
notice,  comment,  and  hearing  proviaions 
that  apply  to  the  promulgation  of  regular 
guidelines  to  be  inapplicable  under  such 
circumstances.  Absent  contrary  action, 
temporary  guidelines  or  amendments 
remain  in  effect  until  and  during  the 
pendency  of  the  next  report  to  the 
Congress  pursuant  to  28  U.S.C.  994(p). 

The  initial  sentencing  guidelines  and 
policy  statements  were  submitted  to 
Congress  on  April  13, 1987.  Technical, 
clarifying  and  conforming  amendments 
were  submitted  on  May  1, 1987.  As  so 
amended,  the  sentencing  guhlelines  and 
policy  statements  were  published  in  the 
Federal  Register  on  May  13, 1987  (52  FR 
18046).  In  October  1987  the  Conunission 
revised  the  official  commentary  and 
amended  one  policy  statement  (52  FR 
44674).  Effective  January  15, 1988.  the 
Commission  adopted  the  October  1987 
revisions  and  certain  other  temporary 
revisions  to  the  guidelines  pursuant  to 
its  emergency  authority  under  section 
21(a)  of  the  Sentencing  Act  of  198^  (Pub. 


L 100-182,  December  7, 1987).  (53  FR 
1286.) 

Reasons  for  Additional  Temporary 
Amendments:  Based  on  testimony 
received  at  its  most  recent  public 
hearing,  additional  public  comment,  and 
evaluations  from  judges,  attorneys,  and 
probation  officers  applying  the 
guidelines,  the  Commission  has  learned 
that  users  found  certain  aspects  of  the 
guidelines  and  commentary  unclear  or 
otherwise  problematic,  thereby  resulting 
in  inconsistent  interpretations. 
Furthermore,  in  a  number  of  instances, 
clerical  or  technical  errors  in  the 
guidelines  or  commentary  were  likely  to 
lead  to  application  errors.  The 
Commission  determined  that  the 
prevention  of  application  errors  and  the 
alleviation  of  certain  specific  problems, 
such  as  the  use  of  information  from 
defendants  who  cooperated  with  the 
government  in  the  investigation  or 
prosecution  of  other  crimes,  constituted 
urgent  and  compelling  reasons  to  make 
various  amendments.  Additionally,  in 
order  to  ease  the  workload  on  the  court 
system,  the  Commission  has  exempted 
Class  B  and  C  misdemeanors  and 
infractions  (petty  offenses]  from  the 
operation  of  the  guidelines.  The 
Commission  determined  that  for 
practical  reasons,  exemption  of  petty 
offenses  from  guideline  application 
constituted  urgent  and  compelling 
reasons. 

Finally,  the  Commission  concluded 
that  certain  guidelines  and  commentary 
should  be  revised  promptly  to  conform 
to  recently-enacted  legislation 
pertaining  to  criminal  offenses,  as 
contemplated  by  section  21(a)(2)  of  the 
Sentencing  Act  of  1987.  The  specific 
reasons  for  each  amendment  are  listed 
immediately  after  that  amendment  in 
the  material  that  follows. 

Anthocity:  Section  217(a)  of  the 
Comprehensive  Crime  Control  Act  of  1964  (28 
U.S.C  »4  (a),  (p).  (x));  sec.  21(a)  of  the 
Sentencing  Act  of  1967  (Pub.  L 100-182). 

WilBun  W.  Wilkina. 
Chairman. 

L  Amendments  to  the  Sentencing 
Guidrifaies 

Pursuant  to  section  994(p)  of  Title  28. 
United  States  Code,  the  United  States 
Sentencing  Commission  reports  to  the 
Congress  the  following  amendments  to 
the  sentencing  guidelines,  and  the 
reasons  therefor. 

1.  Temporary  Amendmenta  Effective 
January  15, 1988 

Pursuant  to  Section  21  of  the  ' 

Sentencing  Act  of  1987,  the  Commission 
exercised  its  autiiority  to  promulgate, 
eflbctive  January  15, 1988,  a  set  of 


temporary  amendments  to  the 
guidelines,  including  revised  and. 
reorganized  guideline  commentary.  The 
temporary  amendments  were 
subsequendy  transmitted  to  the 
Congress.  The  Conunission  hereby 
incorgprates  those  amendments  by 
reference  *  and  now  submits  them  to  the 
Congress  as  permanent  amendments 
pursuant  to  2aU.S.C.  994(p). 

Reason  for  Amendment  These 
amendments  are  promulgated  to 
enhance  the  clarity  of  the  guidelines  and 
for  the  purposes  stated  in  the  specific 
amendments. 

2.  Correction  of  Typographical  Errors 

(a)  In  §  2R1.1,  delete  the  word 
"substract"  and  insert  in  lieu  thereof 
"subtract". 

(b)  In  S  2Xl.l(b)(3),  delete  the  words 
"if  the"  and  insert  in  lieu  thereof  "i.e., 
the". 

(c)  In  S  3Dl.2(d),  delete  the  citation 
'.'S  2K3.3"  and  insert  in  lieu  thereof     ~ 
"5  2K2.3". 

Reason  for  Amendment:  These 
amendments  are  promulgated  to  correct 
typographical  errors. 

3.  Promulgation  of  New  Guideline 
§  2A2.4  (Obstructing  or  Impeding 
Officers) 

(a)  In  Chapter  Two,  Part  A. 
immediately  following  the  commentary 
accompanying  S  2A2.3,  insert  the 
following  new  guideline  and 
accompanying  commentary: 

"SaAZi.    OttstnKtIng  or  impeding 
Officers. 

.    (a)  Base  Offense  Level:  6 

(b)  Specific  Offense  Characteristic 
(1)  If  the  conduct  involved  striking, 

beating,  or  wounding,  increase  by  3 
levels. 

(c)  Cross  Reference 

.    (1)  If  the  defendant  is  convicted  under 
18  U.S.C.  Ill  and  the  conduct 
constituted  aggravated  assaults  appTy 
S  2A2.2  (Aggravated  Assault). 

ComnnMiUry 

Statutory  Provisions:  18  U.S.C.  111.  1501, 
1502,  3056(d). 
Application  Notes: 

1.  Do  not  apply  f  3A1.2  (Official  Victim). 
The  base  offense  level  renects  the  fact  that 
the  victim  was  a  governmental  officer 
perfonniag  official  duties. 

2.  "Striking,  l>eating,  or  wounding"  is- 
discussed  in  the  Commentary  to  S  2A2J 
(Minor  Assault). 

3.  The  tiaae  aSanae  level  does  not  assume 
any  significant  disruption  of  governmental 
functions,  bi  situations  involving  sudi 


'  The  reviled  and  reorganiied  commentaiy  la 
publiihed  at  S2  FR  44e74-M77B  (IflST).  The 
.remaining  tempoMiy  amendmeirtt  are  publithad  at 
S3PIll2aft-UB»{lSS8). 


disruption,  an  upward  departure  may  be 
warranted  See  i  5K2.7  (Disruption  of 
Governmental  Fimction). 

Background:  Violations  of  IS  U.S.C  1501. 
1502.  and  30Se(d)  are  misdemeanors; 
violation  of  18  U.SC.  Ill  is  a  felony.  The 
guideline  has  been  drafted  to  provide  offense 
levels  that  are  identical  to  those  otherwise 
provided  for  assaults  involving  an  official 
victim;  when  no  assault  is  involved,  the 
offense  level  is  6.". 

(b)  In  the  Commentary  to  S  2A2.3 
captioned  "Statutory  Provisions",  delete 
"111.". 

(c)  In  Appendix  A  (Statutory  Index), 
on  the  line  beginning  "18  U.S.C.  111" 
delete: 

"2A2.3"  and  insert  in  lieu  thereof 
"2A2.4".  on  the  line  beginning  "18  U.S.C. 
1501"  delete  "2A2.3"  and  insert  in  lieu 
thereof  "2A2.4",  and  insert  the  following 
in  the  appropriate  place: 

18  U.S.C.  1502 2A2.4 

18  U.S.C.  305e(d] 2A2.4. 

Reaaon  for  Amendment  The 
Commission  has  promulgated  this 
amendment  as  part  of  its  continuing 
effort  to  make  the  guidelines  more 
comprehensive.  As  the  guidelines 
system  evolves,  additional  criminal 
statutes  not  specifically  addressed  in 
the  initial  set  of  guidelines  will  be 
covered.  This  new  guideline  is 
consistent  with  related  guidelines  in 
Chapter  2,  Part  A. 

4.  Promulgation  of  New  Guideline 
§2A5.3  (Committing  Certain  Crimea 
Aboard  Aircraft) 

(a)  In  Chapter  One,  Part  A, 
inmiediately  following  the  commentary 
accompanying  S  2A5.2,  insert  the 
following  new  guideline  and 
accompanying  commentary: 

"S  2AS.8.    CmiMnittlng  Certain  Crimes 
AlMsrd  Aircraft 

(a)  Base  Offense  Level:  The  offense 
level  applicable  to  the  underlying 
offense. 

ComnMBtary 

Statutory  Provision:  49  U.S.C.  1472(k)(l). 
Application  Notes: 

1.  "Underlying  offense"  refers  to  the 
offense  listed  in  49  U.S.C.  1472(k)(l]  that  the 
defendant  is  convicted  of  violating. 

2.  If  the  conduct  intentionally  or  recklessly 
endangered  the  safety  of  the  aircraft  or 
passengers,  an  upward  departure  may  be 
warranted.". 

(b)  In  Appendix  A  (Statutory  Index), 
insert  the  following  in  the  appropriate 
place: 

"48  U.S.a  1472(k)(l)  2A5.3". 

Reason  for  Amendment  The 
Commission  has  promulgated  this 
amendment  as  part  of  its  continuing 
effort  to  make  die  guidelines  more 
comprehensive.  As  the  guidelines 
system  evolves,  additional  criminal 


statutes  not  specifically  addressed  in 
the  initial  set  of  guidelines  will  be 
covered.  This  new  guideline  reflects  the 
fact  that  49  US.C.  1472(k](l)  is  a 
jurisdictional  statute. 

5.  Amendment  of  Guideline  §  2D1.5 
(Continuing  Criminal  Enterprise) 

Delete  1 2D1.5  and  the  commentary 
thereto,  and  in  Ueu  thereof  insert  the 
following: 

"9201.5.    Continuing  Crimlnel  Enterprise. 

(a)  Base  Offense  Level:  36 
Commentary 

Statutory  Provision:  21  U.S.C  848. 
Application  Notes: 

1.  Do  not  apply  any  adjustment  from 
Chapter  Three,  Part  B  (Role  in  the  Offense). 

2.  If  as  part  of  the  enterprise  the  defendant 
sanctioned  the  use  of  violence,  if  the  quantity 
of  drugs  substantially  exceeds  that  required 
for  level  36  in  the  drug  quantity  table,  or  if  the 
number  of  persons  managed  by  the  defendant 
is  extremely  large,  an  upward  departure  may 
be  warranted. 

3.  Under  21  U.S.C.  84a  certain  conduct  for 
which  the  defendant  has  previously  been 
sentenced  may  l>e  charged  as  part  of  the 
instant  offense  to  establish  a  "continuing 
series  of  violaticms."  A  sentence  resulting 
from  a  conviction  sustained  prior  to  the  last 
overt  act  of  the  instant  offense  is  to  be 
considered  a  prior  sentence  under 

S  4A1.2(a)(l)  and  not  part  of  the  instant 
offense. 

4.  Violations  of  21  U.S.C.  848  will  be 
grouped  with  other  drug  offenses  for  the 
purpose  of  applying  Chapter  Three,  Part  D 
(Multiple  CounU). 

Background:  Because  a  conviction  under  21 
U.S.C.  848  establishes  that  a  defendant 
controlled  and  exercised  authority  over  one 
of  the  most  serious  types  of  ongoing  criminal 
activity,  this  guideline  provides  a  l>ase 
offense  level  of  36.  An  adjustment  from 
Chapter  Three,  Part  B  is  not  authorized 
because  the  offense  level  of  this  guideline 
already  reflects  an  adjustment  for  role  in  the 
offense. 

Tide  21  U.S.C.  848  provides  a  20-year 
mini'"""'  mandatory  penalty  for  second 
convictions  and  a  mandatory  life 
sentence  for  principal  administrators  of 
extremely  large  enterprises.  If  the 
application  of  the  guidelines  results  in  a 
sentence  below  the  minimum  sentence 
required  by  statute,  the  statutory 
minimum  shall  be  the  guideline 
sentence.  See  S  5Gl.l(b].". 

Reason  for  Amendment  The 
Commission  has  promulgated  this 
amendment  to  ensure  that  the  guideline 
adequately  reflects  the  seriousness  of 
the  criminal  conduct.  The  previous 
guideline  specified  sentences  that  were 
lower  than  sentences  typically  imposed 
on  defendants  convicted  of  engaging  in 
a  continuing  criminal  enterprise,  a  result 
that  the  Commission  did  not  intend.  The 
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guideline  is  also  amended  to  delete,  as 
unnecessary,  provisions  that  referred  to 
statutory  minimum  sentences. 

n.  Temporary  Amendments  to  the 
Sentencing  Guidelines 

Pursuant  to  the  emergency  guidelines 
promulgation  authority  provided  in 
section  21  of  the  Sentencing  Act  of  1967 
(Pub.  L.  100-182,  Dec.  7. 1987).  the 
Sentencing  Commission  has  , 

promulgated,  effective  June  15, 1988. 
additional  temporary  amendments  to 
previously  issued  sentencing  guidelines, 
policy  statements,  and  official 
commentary. 

The  format  under  which  these 
temporary  amendments  are  presented  is 
designed  to  facilitate  a  comparison 
between  previously  existing  and 
amended  provisions  in  the  event  it 
becomes  necessary  to  reference  the 
former  guideline  or  commentary 
language. 

Qiapter  One.  Part  B,  is  amended  by 
inserting  the  following  additional 
guideline  and  accompanying 
conunentary: 

"SIBIJ.    UtaofCertainlnfonnatioa 

(a)  Where  a  defendant  agrees  to 
cooperate  with  the  government  by      I 
providing  information  concerning 
unlawful  activities  of  others,  and  the 
government  agrees  that  self- 
incriminating  information  so  provided 
will  not  be  used  against  the  defendant, 
then  such  information  shall  not  be  used 
in  determining  the  appUcable  guideline 
range,  except  to  the  extent  provided  in 
the  agreement. 

(b)  The  provisions  of  subsection  (a) 
shall  not  be  applied  to  restrict  the  use  of 
information: 

(1)  Known  to  the  government  prior  to  ' 
entering  into  the  cooperation  agreement; 

(2)  In  a  prosecution  for  perjury  or 
giving  a  false  statement;  or 

(3)  In  the  event  there  is  a  breach  of  the 
cooperation  agreement 

Commeiitary 

Application  Notes: 

1.  This  provision  does  not  authorize  the 
govenunent  to  withhold  information  from  the 
court  but  provides  that  self-incriminating 
information  obtained  under  a  cooperation 
agreement  is  not  to  l>e  used  to  determine  the 
defendant's  guideline  range.  Under  this 
provision,  for  example,  if  a  defendant  is 
arrested  in  possession  of  a  kilogram  of 
cocaine  and.  pursuant  to  an  agreement  to 
provide  information  concerning  the  unlawful 
activities  of  co-conspirators,  admits  that  he 
assisted  in  the  importation  of  an  additional 
three  kilograms  of  cocaine,  a  fact  not 
previously  known  to  the  government,  this 
admission  would  not  be  used  to  increase  his 
applicable  guideline  range,  except  to  the 
extent  provided  in  the  agreement  Although 


this  guideline,  consistent  with  the  general 
structure  of  these  guidelines,  affects  only  the 
determination  of  the  guideline  range,  the 
policy  of  the  Commission  is  that  where  a 
defendant  as  a  result  of  a  cooperation 
agreement  with  the  government  to  assist  in 
the  investigation  or  prosecution  of  other 
offenders  reveals  information  which 
implicates  him  in  unlawful  conduct  not 
already  known  to  the  government  such 
defendant  should  not  l>e  subject  to  an 
increased  sentence  by  virtue  of  that 
cooperation  where  the  government  agreed 
that  the  information  revealed  would  not  be 
used  for  such  purpose. 

2.  The  Commission  does  net  intend  this 
guideline  to  interfere  with  determining 
adjustments  under  Chapter  Four,  Part  A 
(Criminal  History)  or  S  4B1.1  (Career 
Offender)  (e.g..  information  concerning  the 
defendant's  prior  convictiom).  The  Probation 
Service  generally  will  secure  information 
relevant  to  the  defendant's  criminal  history 
independent  of  information  the  defendant 
provides  as  part  of  his  cooperation 
agreement 

3.  On  occasion  the  defendant  will  provide 
incriminating  information  to  the  government 
during  plea  negotiation  sessions  before  a 
cooperation  agreement  has  been  reached.  In 
the  event  no  agreement  is  reached,  use  of 
such  information  is  governed  by  the 
provisions  of  Rule  11  of  the  Federal  Rules  of 
Criminal  Procedure  and  Rule  406  of  the  Rules 
of  Evidence. 

4.  As  with  the  statutory  provisions 
governing  use  immunity,  18  U.S.C  6002.  this 
guideline  does  not  apply  to  information  used 
against  the  defenHant  in  a  prosecution  for 
perjury,  giving  a  false  statement  or  in  the 
event  the  defendant  otherwise  fails  to  comply 
with  the  cooperation  agreement". 

The  purpose  of  this  amendment  is  to 
facilitate  cooperation  agreements  by 
ensuring  that  certain  information 
revealed  by  a  defendant,  as  part  of  an 
agreement  to  cooperate  with  the 
government  by  providing  information 
concerning  unlawful  activities  of  others, 
will  not  be  used  to  increase  the 
guideline  sentence.  The  effective  date  of 
tills  amendment  is  June  15, 1988. 

Chapter  One,  Part  B,  is  amended  by 
insertiiig  the  following  additional 
guideline  and  accompanying 
commentary: 

"9161.9.    Petty  Oftenees. 

The  sentencing  guidelines  do  not 
apply  to  any  count  of  conviction  that  is 
a  Class  B  or  C  misdemeanor  or  an 
infraction  (petty  offense). 

ComnMBtary 

Application  Notes: 

1.  Notwithstanding  any  other  provision  of 
the  guidelines,  the  court  may  impose  any 
sentence  authorized  by  statute  for  each  count 
that  is  a  petty  offense.  A  petty  offense  is  any 
offense  for  which  the  maximum  sentence  that 
may  be  imposed  does  not  exceed  six  months' 
imprisonment. 

2.  The  guidelines  for  sentencing  on  multiple 
counts  do  not  apply  to  counts  that  are  petty 


offenses.  Sentences  for  petty  offenses  may  be 
consecutive  to  or  concurrent  with  sentences 
imposed  on  other  counts.  In  imposing 
sentence,  the  couri  should,  however,  consider 
the  relationship  between  the  petty  offense 
and  any  other  offenses  of  which  the 
defendant  is  convicted. 

3.  All  other  provisions  of  the  guideliites 
should  be  disregarded  to  the  extent  that  they 
purport  to  cover  petty  offenses. 

Background:  For  the  sake  of  judicial 
economy,  the  Commission  has  voted  to  adopt 
a  temporary  amendment  to  exempt  all  petty 
offenses  from  the  coverage  of  the  guidelines. 
Consequently,  to  the  extent  that  some 
published  guidelines  may  appear  to  cover 
petty  offenses,  they  should  be  disregarded 
even  if  they  appear  in  the  Statutory  Index.". 

The  purpose  of  this  guideline  is  to 
delete  coverage  of  petty  offenses.  The 
effective  date  of  this  amendment  is  lime 
15.1988. 

§  1B1.1.    Larceny,  Embezzlement,  and 
Otiter  Forms  of  Theft 

Section  2Bl.l(b)(l)  is  amended  by 
deleting  "value  of  the  property  taken" 
and  inserting  in  lieu  thereof  "loss". 

The  Commentary  to  %  2B1.1  captioned 
"AppUcation  Notes"  is  amended  in  Note 
2  by  deleting: 

"Loss  is  to  be  based  upon  replacement  cost 
to  the  victim  or  market  value  of  the  property, 
whichever  is  greater.", 

and  inserting  in  Ueu  thereof: 

"  toss'  means  the  value  of  the  property 
taken,  damaged,  or  destroyed.  Ordinarily, 
when  property  is  taken  or  destroyed  the  loss 
is  the  fair  market  value  of  the  particular 
property  at  issue.  Where  the  market  value  is 
diffictilt  to  ascertain  or  inadequate  to 
measure  harm  to  the  victim,  the  court  may 
measure  loss  in  some  other  way,  such  as 
reasonable  replacement  cost  to  the  victim. 
When  property  is  damaged  the  loss  is  the 
cost  of  repairs,  not  to  exceed  the  loss  had  the 
property  been  destroyed.  In  cases  of  partially 
completed  conduct  the  loss  is  to  be 
determined  in  accordance  with  the  provisions 
of  S  ZXl.l  (Attempt.  Solicitation,  or 
Conspiracy  Not  Covered  by  a  Specific 
Guideline).  E.g.,  in  the  case  of  the  theft  of  a 
government  check  or  money  order,  loss  refers 
to  the  loss  that  would  have  occurred  if  the 
check  or  money  order  had  been  cashed. 
Similarly,  if  a  defendant  is  apprehended  in 
the  process  of  taking  a  vehicle,  the  loss  refers 
to  the  value  of  the  vehicle  even  if  the  vehicle 
is  recovered  immediately.". 

The  purpose  of  this  amendment  is  to 
clarify  the  guideline  in  respect  to  the 
determination  of  loss.  The  effective  date 
of  this  amendment  is  Jiue  15, 1988. 

ZD1.2-    neoeivin9  oioieii  noperry. 

Section  2Bl.2(b)(l)  is  amended  by 
deleting  "taken",  and  inserting  "stolen" 
immediately  before  "property". 

The  purpose  of  this  amendment  is  to 
correct  a  clerical  error.  The  effective 
date  of  this  amendment  is  Jtme  15, 1988. 


§2B1J.    Property  Demage  or  Destruction 
(Oilier  than  by  Aiaon  or  Eipleshres). 

Section  2Bl.3(b)(l)  is  amended  by 
deleting  "amount  of  the  property 
damage  or  destruction,  or  the  cost  of 
restoration,"  and  inserting  in  Ueu  thereof 
"loss". 

The  Commentary  to  S  2B1.3  captioned 
"Application  Notes"  is  amended  in  Note 

2  by  deleting  "property"  and  inserting  in 
lieu  thereof  "loss". 

The  purpose  of  this  amendment  is  to 
clarify  the  guideline  in  respect  to  the 
determination  of  loss.  The  effective  date 
of  this  amendment  is  June  15, 1988. 

S  282,1.    Burglary  of  a  Residence. 

Section  2B2.1(b)(2)  is  amended  by 
deleting  "value  of  the  property  taken  or 
destroyed"  and  inserting  in  lieu  thereof 
"loss". 

The  Commentary  to  §  2B2.1  captioned 
"Application  Notes"  is  amended  in  Note 

3  by  deleting  "property"  and  inserting  in 
lieu  thereof  "loss". 

The  purpose  of  this  amendment  is  to 
clarify  the  guideline  in  respect  to  the 
determination  of  loss.  The  effective  date 
of  this  amendment  is  June  15, 1988. 

§  2B2.2.    Burglary  of  Other  Structures. 

Section  2B2.2(b)(2)  is  amended  by 
deleting  "value  of  the  property  taken  or 
destroyed"  and  inserting  in  lieu  thereof 
"loss". 

The  Commentary  to  S  2B2.2  captioned 
"Application  Notes"  is  amended  in  Note 
3  by  deleting  "property"  and  inserting  in 
lieu  thereof  "loss". 

.  The  purpose  of  diis  amendment  is  to 
clarify  the  guideline  in  respect  to  the 
determination  of  loss.  The  effective  date 
of  this  amendment  is  Jane  15, 198& 

§28X1.   Robbery. 

Section  2B3.1(bKl)  is  amended  by 
deleting  "value  of  the  property  taken  or 
destroyed"  and  inserting  in  lieu  thereof 
"loss". 

The  Commentary  to  §  2B3.1  captioned 
"Application  Notes"  is  amended  in  Note 
3  by  deleting  "property"  and  inserting  in 
lieu  diereof  "loss". 

The  purpose  of  this  amendment  is  to 
clarify  the  guideline  in  respect  to  the 
determination  of  loss.  The  effective  date 
of  tfa£s  amendment  is  Jnne  15, 1988. 

The  Commentary  to  S  2B3.1  captioned 
"Application  Notes"  is  amended  in  Note 
2  by  inserting  "or  attempted  robbery" 
immediatefy  following  "robbery". 

The  puiposeof  this  amendment  is  to 
clarify  the  guideline.  The  effective  date 
of  this  amendment  is  Jime  15. 1988. 


S  2E1.1.    Unlawful  Conduct  Releting  to 
Reeketoer  Influenced  end  CoiruDt 
Organizations. 

The  Cmnmentary  to  {  2E1.1  captioned 
"Application  Notes"  is  amended  in  Note 
1  by  deleting: 

"For  purposes  of  subsection  (a)(2), 
determine  the  offense  level  for  each 
underlying  offense.  Use  the  provisions  of 
Chapter  Three.  Part  D  (Multiple  Counts),  to 
determine  the  offense  level,  treating  each 
underlying  offense  as  if  contained  in  a 
separate  count  of  conviction.", 

and  inserting  in  lieu  thereof: 

"Where  there  is  more  than  one  underlying 
offense,  treat  each  underlying  offense  as  if 
contained  in  a  separate  count  of  conviction 
for  the  purposes  of  subsection  (a)(2).  To 
determine  whether  subsection  (a)(1)  or  (a)(2) 
results  in  the  greater  offense  level,  apply 
Chapter  Three,  Parts  A,  E  C,  and  D  to  both 
(a)(1)  and  (a)(2).  Use  whichever  subsection 
results  in  ttie  greater  offense  level.". 

The  purpose  of  this  amendment  is  to 
clarify  the  guideline.  The  effective  date 
of  this  amendment  is  June  15, 1988. 

9  2E1.2.  Interatate  or  Foreign  Travel  or 
Transportation  in  Aid  of  a  Radteteering 
Entecprise. 

The  Commentary  to  9  2E1.2  captioned 
"Application  Notes"  is  amended  in  Note 
1  by  deleting: 

"For  purposes  of  subsection  (a)(2), 
determine  the  offense  level  for  each 
underlying  offense.  Use  the  provisions  of 
Chapter  Three,  Part  D  (Multiple  Counts),  to 
determine  the  offense  level,  treating  each 
underlying  offense  as  if  contained  in  a 
separate  count  of  conviction.", 

and  inserting  in  lieu  thereof: 

"Where  there  is  more  than  one  underlying 
offense,  treat  each  underiying  offense  as  if 
contained  in  a  separate  coimt  of  conviction 
for  the  purposes  of  subsection  (a)(2).  To 
determine  whether  subsection  (a)(1)  or  (^2) 
results  in  the  greater  offense  level,  apply 
Chapter  Three,  Parts  A  B,  C  and  D  to  both 
(a)(1)  and  (a)(2].  Use  whichever  subsection 
results  in  the  greater  offens*  level.". 

The  purpose  of  this  amendment  is  to 
clarify  the  guideline.  The  effective  date 
of  this  amendment  is  June  15, 1988. 

92E5.2.    Theft  or  Embeaileeient  From 
Eflf^loyeePenaloitand  Welfare  Benefit 


Section  2E5.2(b)(3)  is  amended  by 
deleting  "value  of  the  property  stolen" 
and  inserting  in  lieu  thereof  "loss". 

The  Commentary  to  9  2E5.2  captioned 
"Application  Notes"  is  amended  in  Note 
1  by  Dtserting  anmediately  fallowing  the 
ffrst  sentence: 

"Valuation  of  loss  is  discussed  in  the 
Commentary  to  S  2B1.1  (Larceny, 
Embezzlement,  md  Otlker  Fonns  of  Theft).". 

The  purpose  of  this  amendment  is  to 
clarify  the  gi^deline  in  respect  to  the 


determination  of  loss.  The  effective  date 
of  this  amendment  is  June  15, 1988. 

9  2ES.4.    EnitMzzlement  or  Theft  From 
tabor  Unions  in  the  Prtvsle  Sector. 

Section  2E5.4(b)(3)  is  amended  by 
deleting  "value  of  the  property  stolen" 
and  inserting  in  Ueu  thereof  "loss". 

The  Commentary  to  9  2E5.4  captioned 
"AppUcation  Notes"  is  amended  in  Note 
1  by  inserting  immediately  foUowing  the 
first  sentence: 

"Valuation  of  loss  is  discussed  in  the 
Commentary  to  (  2B1.1  (Larceny, 
Embezzlement  and  Other  Forms  of  Theft).". 

The  purpose  of  this  cunendment  is  to 
clarify  the  guideline  in  respect  to  the 
determination  of  loss.  The  effective  date 
of  this  amendment  is  June  15, 1988. 

92F1.1.    Fraud  and  Deceit 

The  Commentary  to  9  2F1.1  captioned 
"Statutory  Provisions"  is  amended  by 
deleting  "291"  and  inserting  in  Ueu 
thereof  "290". 

The  purpose  of  this  amendment  is  to 
delete  an  inadvertently  included 
infraction.  The  effective  date  of  this 
amendment  is  June  15, 1988. 

9202.2.    Transporting.  Recetving.  or 
Trafficking  in  Material  invofytng  the  Sexual 
cipmuRion  Of  a  aNnor. 

Section  2G2.2(b)(l)  is  amended  by 
inserting  "a  prepubescent  minor  or" 
immediately  following  "involved". 

The  purpose  of  this  amendment  is  to 
provide  an  alternative  measure  to  be 
used  in  determining  whether  the 
material  involved  an  extremely  young 
minor  for  cases  in  which  the  actual  age 
of  the  minor  is  imknown.  The  effective 
date  of  this  amendment  is  June  15, 1988. 

92X5.1.    Other  Offenses. 

Section  2X5.1  and  the  Commentary 
thereto  is  amended  by  deleting  the 
entire  text  including  the  title,  as  follows: 

"CNber  Offenses  (Pdicy  Statemeat) 

For  offenses  for  which  no  specific 
guideline  has  been  promulgated: 

(a)  If  the  offense  is  a  felony  or  class  A 
misdemeanor,  the  most  analogous 
^lideline  should  be  appUed.  If  no 
sufficiently  analogous  guideline  exists, 
any  sentence  that  is  reasonable  and 
consistent  v^th  the  purposes  of 
sentencing  should  be  imposed.  See  18 
U.S.C  3553(b). 

(b)  If  the  offense  is  a  Class  B  or  C 
misdemeanor  or  an  infraction,  any 
sentence  that  is  reasonable  and 
consistent  with  the  piopose  of 
sentencing  should  b«  imposed.  See  18 
U.S.C.  3553(b). 
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CommaBUry 

Background:  This  policy  statement 
addresses  cases  in  which  a  defendant  has 
been  convicted  of  an  oHense  for  which  no 
specific  guideline  has  been  written.  For  a 
felony  or  a  class  A  misdemeanor  (see  18 
U.S.C.  3559(a)  and  3581(b)).  the  court  is 
directed  to  apply  the  most  analogous 
guideline.  If  no  suHiciently  analogous 
guideline  exists,  the  court  is  directed  to 
sentence  without  reference  to  a  specific 
guideline  or  guideline  range,  as  provided  in 
18  U.&C  3553(b). 

For  a  dasa  B  or  C  misdemeanor  or  an 
infraction  (see  18  U.S.C.  3559(a)  and  3581(b)) 
that  is  not  covered  by  a  specific  guideline,  the 
court  is  directed  to  sentence  without 
reference  to  a  speciRc  guideline  or  guideline 
range,  as  provided  in  18  U.S.C.  3553(b).  An 
inquiry  as  to  whether  there  is  a  sufficiently 
analogous  guideline  that  might  be  appUed  is 
not  required.  The  Commission  makes  this 
distinction  in  treatment  because  for  many 
lesser  offenses  (e.g..  traffic  infractions), 
generally  handled  under  assimilative  offense 
provisions  by  magistrates,  there  will  be  no 
sufficiently  analogous  guideline,  and  a  case- 
by-case  determination  in  respect  to  this  issue 
for  the  high  volume  of  cases  processed  each 
year  would  be  unduly  burdensome  and  wonld 
not  significantly  reduce  disparity.", 

and  inserting  in  lieu  thereo£ 

"Other  Offenses 

If  the  offense  is  a  felony  or  Class  A 
misdemeanor  for  which  no  guideline 
expressly  has  been  promulgated,  apply 
the  most  analogous  offense  guideline.  If 
there  is  not  a  sufHciently  analogous  . 
guideline,  the  provisions  of  18  U.S.C 
3553(b)  shall  control. 

ComnMBtary  > 

Background:  Many  offenses,  especially 
assimilative  crimes,  are  not  listed  in  the 
Statutory  Index  or  in  any  of  the  Usts  of 
Statutory  Provisions  that  follow  each  offense 
guideline.  Nonetheless,  the  specific  guidelines 
that  have  been  promulgated  cover  the  type  of 
criminal  behavior  that  most  such  offenses 
proscribe.  The  court  is  required  to  determine 
if  there  is  a  sufficiently  analogous  offense 
guideline,  and,  if  so,  to  apply  the  guideline 
that  is  most  analogous.  Where  there  is  no 
sufficiently  analogous  guideline,  the 
provisions  of  18  U.S.C.  3553(b)  control.  That 
statute  provides  in  relevant  part  as  follows: 
"In  the  absence  of  an  applicable  sentencing 
guideline,  the  court  shall  impose  an 
appropriate  sentence,  having  due  regard  for 
the  purposes  set  forth  in  [18  U.S.C.  3553] 
subsection  (a)(2).  In  the  absence  of  an 
applicable  sentencing  guideline  in  the  case  of 
an  offense  other  than  a  petty  offense,  the 
court  shall  also  have  due  regard  for  the 
relationship  of  the  sentence  imposed  to 
sentences  prescribed  by  guidelines  applicable 
to  similar  offenses  and  offenders,  and  to  the 
applicable  policy  statements  of  the 
Sentencing  Commission." 

The  purposes  of  this  amendment  are 
to  make  the  section  a  binding  guideline 
(as  the  Commission  originally  intended 
with  respect  to  felonies  and  Class  A 


misdemeanors)  rather  than  a  policy 
statement,  to  delete  language  relating  to 
petty  offenses,  and  to  conform  and 
clarify  the  Commentary.  The  effective 
date  of  this  amendment  is  June  15. 1988. 

S301.2.    Groups  Of  ClOMly-IMatMl 
Count*. 

Section  3Dl.2(d)  is  amended  by 
deleting: 

"(d)  When  coimts  involve  the  same 
general  type  of  offense  and  the 
guidelines  for  that  type  of  offense 
determine  the  offense  level  primarily  on 
the  basis  of  the  total  amount  of  harm  or 
loss,  the  quantity  of  a  substance 
involved,  or  some  other  measiu'e  of 
aggregate  harm.  Offenses  of  this  kind 
are  found  in  Chapter  Two,  Part  B 
(except  SS  2B2.1-2B3.3),  part  D  (except 
SS  2D1.6-2D3.4).  Part  E  (except 
§9  2E1.1-2E2.1).  Part  F.  Part  G 
(9S  2G2.2-2G3.1).  Part  K  (9  2K2.3).  Part 
N  (99  2N2.1.  2N3.1),  Part  Q  (99  2Q2.1. 
2Q2.2).  Part  R,  Part  S,  and  Part  T.  This 
rule  also  applies  where  the  guidelines 
deal  with  offenses  that  are  continuing. 
e.g..  99  2L1.3  and  2Ql.3(b)(l)(A).". 
and  inserting  in  lieu  thereof: 

"(d)  Coimts  are  grouped  together  if  the 
offense  level  is  determined  largely  on 
the  basis  of  the  total  amount  of  harm  or 
loss,  the  quantity  of  a  substance 
involved,  or  some  other  measure  of 
aggregate  harm,  or  if  the  offense 
behavior  is  ongoing  or  continuous  in 
nature  and  the  offense  guideline  is 
written  to  cover  such  behavior. 

Offenses  covered  by  the  following 
guidelines  are  speciffcally  included 
under  this  subsection: 
99  2B1.1.  2B1.2.  2B1,3.  2B4.1.  2B5.1.  2B5.2. 

2B5.3.  2B5.4.  266.1; 
99  2D1.1,  2D1.2.  2D1.3.  2D1.5: 
99  2E4.1.  2E5.1,  2E5Z  2E5.4.  2E5.6; 
99  2F1.1.2F1.2: 
9  2N3.1: 
9  2R1.1: 

99  2S1.1.  2S1.2,  2S1.3; 
99  2T1.1,  2T1.2.  2T1.3.  ZTl.4.  2T1.8. 

2n.7, 2n.9.  2T2.1.  2T3.1.  2T3.2. 

Specifically  excluded  from  the 
operation  of  this  subsection  are: 
all  offenses  in  Part  A; 
99  2B2.1,  2B2.2,  2B2.3,  2B3.1.  2B3.2.  2B3.3: 
99  2C1.1.  2C1.5; 
99  202.1.  2D2.2.  2D2.3; 
99  2E1.3,  2E1.4,  2E1.5,  2E2.1: 
99  2G1.1,  2G1.2,  2G2.1,  2G3.2: 
99  2H1.1,  2H1.2,  2H1.3.  2H1.4.  2H2.1. 

2H4.1: 
99  2L1.1,  2L2.1,  2L2.2,  2L2.3,  2L2.4,  2L2.5: 
99  2M2.1,  2M2.3,  2M3.1,  2M3.2,  2M3.3. 

2M3.4.  2M3.5.  2M3.e.  2M3.7.  2M3.8, 

2M3.9; 
99  2P1.1.  2P1.2.  2P1.3.  2P1.4. 

For  multiple  counts  of  offenses  that 
are  not  listed,  grouping  under  this 


subsection  may  or  may  not  be 
appropriate;  a  case-by-case 
determination  must  be  made  based  upon 
the  facts  of  the  case  and  the  applicable 
guidelines  (including  specific  offense 
characteristics  and  other  adjustments) 
used  to  determine  the  offense  level. 

Exclusion  of  an  offense  from  grouping 
under  this  subsection  does  not 
necessarily  preclude  grouping  under 
another  subsection.". 

The  purpose  of  this  amendment  is  to 
clarify  the  guideline.  The  effective  date 
of  this  amendment  is  June  15, 1988. 

9481.3.    Crhnkm  UvMhood. 
Section  4B1.3  is  amended  by  deleting: 
"In  no  such  case  %vill  the  defendant  be 

eligible  for  a  sentence  of  probation." 

and  inserting  in  lieu  thereof: 
",  imless  9  3E1.1  (Acceptance  of 
Responsibility)  applies,  in  which  event 
his  offense  level  shall  be  not  less  than 
11.". 

The  Commentary  to  9  4B1.3  captioned 
"Application  Note"  is  amended  by 
deleting  "(e.g..  an  ongoing  fraudulent 
scheme)".  "(e.g..  a  niunber  of  burglaries 
or  robberies,  or  both)",  {md  "or  petty". 

The  Commentary  to  9  4B1.3  captioned 
"Background"  is  amended  by  deleting 
"that  offense"  and  inserting  in  lieu 
thereof  "an  offense",  and  by  deleting 
"Under  this  provision,  the  offense  level 
is  raised  to  13,  if  it  is  not  already  13  or 
greater". 

The  purpose  of  this  amendment  is  to 
provide  that  the  adjustment  from  9  3E1.1 
(Acceptance  of  Responsibility]  applies 
to  cases  under  9  4B1.3  (Criminal 
Livelihood).  The  effective  date  of  this 
amendment  is  June  15. 1988. 

CHAPTER  FIVE,  PART  )— RELIEF 
FROM  DISABnJTY  PERTAINING  TO    . 
CERTAIN  EMPLOYMENT  (RETTTLED 
RELIEF  FROM  DISABILITY) 

Chapter  5.  Part  J  is  amended  in  the 
title  of  the  Part  by  deleting 
"PERTAINING  TO  CERTAIN 
EMPLOYMENT'. 

The  purpose  of  this  amendment  is  to 
eliminate  the  possible  inference  that  this 
part  covers  only  employment  for 
compensation.  The  effective  date  of  this 
amendment  is  June  15. 1988. 

SSJ1.1.    RoNof  From  DiMbiNty  PortaMng 
ifOnOT  cinpioyiiwiii  (I'oiicy  omwiwin) 
iroinioa  nonof  rrom  mewMny.  POrmninQ  io 

MNWNrlOa  PWWNM  PrOIMDROa  rrOm 

nuNMiy  bonMi  wwnioiw  ji'oncy 
StatWMnt) 

Section  5J1.1  is  amended  by  deleting 
the  entire  text  including  the  title,  as 
follows: 


"Relief  From  Disability  Peirtaiiiiiig  to 
Certain  Employment  (Policy  Statement) 

"With  regard  to  labor  racketeering 
offenses,  a  part  of  the  pimishment 
imposed  by  29  U.S.C.  504  and  511  is  the 
prohibition  of  convicted  persons  from 
service  in  labor  unions,  employer 
associations,  employee  benefit  plans, 
and  as  labor  relations  consultants. 
Violations  of  these  provisions  are  felony 
offenses.  Persons  convicted  after 
October  12, 1984,  may  petition  the 
sentencing  court  to  reduce  the  statutory 
disability  (thirteen  years  after  sentence 
or  imprisonment,  whichever  is  later)  to  a 
lesser  period  (not  less  than  three  years 
after  entry  of  judgment  in  the  trial 
court).  After  November  1, 1987.  petitions 
for  exemption  fit>m  the  disability  that 
were  formerly  administered  by  the 
United  States  Parole  Commission  will 
be  transferred  to  the  courts.  Relief  shall 
not  be  given  in  such  cases  to  aid 
rehabilitation,  but  may  be  granted  only 
following  a  clear  demonstration  by  the 
convicted  person  that  he  has  been 
rehabilitated  since  commission  of  the 
crime.". 

and  inserting  in  lieu  thereof  the 
following: 

"Relief  From  Disability  Pertaining  to 
Convicted  Persons  Prohibited  From 
Holding  Certain  Positions  (Policy 
Statement) 

"A  collateral  consequence  of 
conviction  of  certain  crimes  described  in 
29  U.S.C.  504  and  1111  is  the  prohibition 
of  convicted  persons  ftom  service  and 
employment  with  labor  unions, 
employer  associations,  employee 
pension  and  welfare  benefit  plans,  and 
as  labor  relations  consultants  in  the 
private  sector.  A  convicted  person's 
prohibited  service  or  employment  in 
such  capacities  without  having  been 
granted  one  of  the  following  ihiee 
statutory  procedures  of  administrative 
or  judicial  relief  is  subject  to  criminal 
prosecution.  First,  a  disqualified  person 
whose  citizenship  rights  have  been  fully 
^stored  to  him  or  her  in  the  jurisdiction 
of  conviction,  following  the  revocation 
of  such  rights  as  a  result  of  the 
disqualifying  conviction,  is  relieved  of 
the  disability.  Second,  a  disqualified 
person  convicted  after  October  12, 1984. 
may  petition  the  sentencing  court  to 
reduce  the  statutory  length  of  disability 
(thirteen  years  after  date  of  sentencing 
or  release  from  imprisonment, 
whichever  is  later)  to  a  lesser  period 
(not  less  than  three  years  after  date  of 
conviction  or  release  frvm 
imprisonment  whichever  is  later).  Third, 
a  disqualified  person  may  petition  either 
the  United  States  Parole  Commission  or 
a  United  States  District  Court  judge  to 


exempt  his  or  her  service  or  employment 
in  a  particular  prohibited  capacity 
pursuant  to  the  procedures  set  forth  in 
29  U.S.C,  504(a)(B)  and  llll(a)(B).  In  the 
case  of  a  person  convicted  of  a 
disqualifying  crime  committed  before 
November  1, 1987,  the  United  States 
parole  Commission  will  continue  to 
process  such  exemption  applications. 

"In  the  case  of  a  person  convicted  of  a 
disqualifying  crime  committed  on  or 
after  November  1. 1987.  however,  a 
petition  for  exemption  from  disabilify 
must  be  directed  to  a  United  States 
District  Court.  If  the  petitioner  was 
convicted  of  a  disqualifying  federal 
offense,  the  petition  is  directed  to  the 
sentencing  judge.  If  the  petitioner  was 
convicted  of  a  disqualifying  state  or 
local  offense,  the  petition  is  directed  to 
the  United  States  District  Court  for  the 
district  in  which  the  offense  was 
committed.  In  such  cases,  relief  shall  not 
be  given  to  aid  rehabilitation,  but  may 
be  granted  only  following  a  clear 
demonstration  by  the  convicted  person 
that  he  or  she  has  been  rehabilitated 
since  commission  of  the  disqualifying 
crime  and  can  therefore  be  trusted  not 
to  endanger  the  organization  in  the 
position  for  which  he  or  she  seeks  relief 
&t>m  disabilify.". 

The  purpose  of  this  amendment  is  to 
clarify  the  policy  statement  and  conform 
it  to  the  pertinent  provisions  of  the 
Sentencing  Act  of  1987.  The  effective 
date  of  this  amendment  is  Jime  15, 1988. 

95K2.0.    Grounds  for  Dopwtur*  (Policy 
Statsmsnt). 

Section  5K2.0  is  amended  by  deleting 
"an  aggravating  or  mitigating 
circimistance  exists  that  was"  and 
inserting  in  lieu  thereof  "there  exists  an 
aggravating  or  mitigating  circumstance 
of  a  kind,  or  to  a  degree". 

The  purpose  of  this  amendment  is  to 
conform  the  quotation  in  this  section  to 
the  wording  in  the  Sentencing  Act  of 
1987.  The  effective  date  of  this 
amendment  is  June  15. 1988. 

96A1.1.    Prssentence  Report 

Section  OAl.l  is  amended  by  deleting 
"(a)"  and  deleting: 

"(b)  The  presentence  report  shall  be 
disclosed  to  the  defendant,  counsel  for 
the  defendant  and  the  attorney  for  the 
government  to  the  maximtmi  extent 
permitted  by  Rule  32(c).  Fed.  R.  Crim.  P. 
Disclosure  shall  be  made  at  least  ten 
days  prior  to  the  date  set  for  sentencing, 
unless  this  minimum  period  is  waived 
by  the  defendant  18  U.S.C.  3552(d).". 

The  purpose  of  this  amendment  is  to 
delete  material  more  properly  covered 
elsewhere.  See  9  6A1.2  (Disclosure  of 
Presentence  Report;  Issues  in  Dispute 


(Policy  Statement)).  The  effective  date 
of  this  amendment  is  June  15, 1988. 

9AA4   ^i  ffco^lil^i   ^hj  ffla  ■■■■  ■    MalUb  nmmm^mnt 

oA  1.2.      rOwDOn  OT  rmTVww  Wim  lUip^CT 

usnisncmg  rsciofs  (nsuusu  i/ncmmuts 
of  l*rsssnfncs  Rsport;  Issues  In  Disputs 
(Poicy  Statsmsnt).) 

Section  6A1,2  is  amended  by  deleting: 

"Position  of  Parties  with  Respect  to 
Sentencing  Factors 

(a)  After  receipt  of  the  presentence 
report  and  within  a  reasonable  time 
before  sentencing,  the  attorney  for  the 
government  and  the  attorney  for  the 
defendant  or  the  pro  se  defendant  shall 
each  file  with  the  court  a  written 
statement  of  the  sentencing  factors  to  be 
relied  upon  at  sentencing.  The  parties 
are  not  precluded  from  asserting 
additional  sentencing  factors  if  notice  of 
the  intention  to  rely  upon  another  factor 
is  filed  with  the  coiul  within  a 
reasonable  time  before  sentencing. 

(b)  Copies  of  all  sentencing 
statements  filed  with  the  court  shall  be 
contemporaneously  served  upon  all 
other  parties  and  submitted  to  the 
probation  officer  assigned  to  the  case. 

(c)  In  lieu  of  the  written  statement 
required  by  9  6A1.2(a).  any  party  may 
file: 

(1)  A  written  statement  adopting  the 
findings  of  the  presentence  report 

(2)  A  written  statement  adopting  such 
findings  subject  to  certain  exceptions  or 
additions;  or 

(3)  A  written  stipulation  in  which  the 
parties  agree  to  adopt  the  findings  of  the 
presentence  report  or  to  adopt  such 
findings  subject  to  certain  exceptions  or 
additions. 

(d)  A  district  court  may,  by  local  rule, 
identify  categories  of  cases  for  which 
the  parties  are  authorized  to  make  oral 
statements  at  or  before  sentencing,  in 
lieu  of  the  written  statement  required  by 
this  section. 

(e)  Except  to  the  extent  that  a  party 
may  be  privileged  not  to  disclose  certain 
information,  dl  statements  filed  with  the 
court  or  made  orally  to  the  court 
pursuant  to  this  section  shall: 

(1)  Set  forth,  directly  or  by  reference 
to  the  presentence  report  the  relevant 
facts  and  circumstances  of  the  actual 
offense  conduct  and  offender 
characteristics;  and 

(2)  Not  contain  misleading  facts.". 

and  inserting  in  lieu  thereof  the 
following: 

"Disclosure  of  Presentence  Report; 
Issues  in  Dispute  (Policy  Statement) 

Courts  should  adopt  procedures  to 
provide  for  the  timely  disclosure  of  the 
presentence  report;  the  narrowing  and 
resolution,  where  feasible,  of  issues  in 
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dispute  HI  advance  of  the  tentendng 
hearing:  and  the  identificatioD  for  the 
court  of  issues  remaining  in  dispute.  See 
Model  Local  Rule  for  Guideline 
Sentencing  prepared  by  the  Probation 
Committee  of  the  Judicial  Conference 
(August  1987).". 

This  amendment  deletes  diis  guideline 
and  inserts  in  lieu  thereof  a  general 
policy  statement.  The  Commission  has 
determined  that  this  subject  is  more 
appropriately  covered  by  the  Model 
Local  Rule  for  Guideline  Sentencing 
prepared  by  the  Probation  Committee  of 
the  Judicial  Conference.  The  effective 
date  of  this  amendment  is  June  15, 1988. 

ApiMndixA— StaliitaryliMkx  | 

Appendix  A  is  amended  by  inserting 
the  following  statutes  in  the  appropriate 
place  according  to  statutory  title  and 
section  number. 


18  U.S.C 
18  U.S.C 
18U5.C. 
28  U.Sil 
42  U.S.C 
46U-S.C 

47  u.ac 

49U.S.C 


911 

922(11) 

2071 

7212(a) 

2278(a)(c). 

3718(b) 

553(bM2)... 
1472(hK2). 


2P1.1.  2L2.2. 

2iai. 

2B1.1.2B1J. 

2A2.2.2A2J. 

an??, 

2K3.1. 
2B5J. 
2K3.1. 


The  purpose  of  tlus  amendment  it  to 
make  the  statotory  hidex  more 
comprehensive.  The  effective  date  of 
this  amendment  is  Joaie  15,  ISW. 

Appendix  A  is  amended  by  deleting: 


7  U.S.C.  ie6„- 

7  U.S.C  213 

7  IJ.S.C  473 


by  deleting: 

7  U.S.C.  511e.. 
7  U.S.C  Silk . 


2N2.1. 

2P1.1, 

2N2.1: 


2N2.1. 
2N2.1. 


and  inserting  in  hen  thereof: 


7U.S.C.  Slid. 
7  U.S.C  5111 .. 


,. —  2N2.1. 
2N2.1; 


by  deleting: 

7  U.&JC.  586 

7  U.S.C.  596 

7  U.S.C  e06e-l.. 


by  deleting: 


2N2.1. 

™  2NZ1, 

2N2.1: 


16  U.S.C  117(0) 2B1.1,  2B1.3, 

and  inserting  ia  lieu  thereof 
16  U.S.C  117c 2B11. 2S1.3: 

by  deleting: 


16  U.S.C.  414.-.   _ 

2B2J. 

16  U.S.C.  428i 

_-  2B1.1.  2B1  J. 

16  U.aC.  428i 

....  2B1.1.  2B1.3. 

18  U.S.C  291 

2C1.3.  2F1.1. 

26  U.S.C.  7289 

.„..  2X1.2, 

41  U.&C.  51 

2B4.1, 

42  U.S.C  4012 _... 

„...  2Q1.8. 

60  U.S.C  MID 

.-.2lye.l: 

and  by  deleting  the  first  time  it  appears: 

so  VJ&Jl  App.  462. 2M4.1. 

The  purposes  of  this  amendment  are 
to  correct  clerical  errors  and  delete 
inadvertently  included  statutes.  The 
effective  date  of  this  amendment  is  June 
15, 1988. 

[FR  Doc.  88-0490  Filed  4-28-88;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Part  513 

Control,  Custody,  Care,  Treatment, 
and  Instruction  of  Inmates  Release  of 
Information  to  Law  Enforcement 
Agencies 

agency:  Bureau  of  Prisons,  Justice. 
action:  Final  rule. 


summary:  In  this  document,  the  Bureau 
of  Prisons  is  publishing  its  final  rule  on 
Release  of  Information  to  Law 
Enforcement  Agencies.  The  rule 
authorizes  the  Bureau  of  Prisons  to 
release  to  a  law  enforcement  agency 
information  concerning  federal  inmates 
transferred  to  a  residential  community 
treatment  center  located  within  the 
jurisdiction  of  that  agency.  This 
information  is  intended  to  be  used  by 
the  requesting  agency  solely  for  law 
enforcement  purposes.  I 

EFFECTIVE  DATE:  June  1, 198a  ' 

address:  Office  of  General  Counsel. 
Bureau  of  Prisons,  Room  770,  320 1st 
Street.  NW..  Washington,  DC  20534. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hank  Jacob,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  202/272-6874. 
SUPPLEMENTARY  INFORMATION:  The 

Bureau  of  Prisons  is  publishing  its  Hnal 
rule  on  Release  of  Information  to  Law 
Enforcement  Agencies.  A  proposed  rule 
on  this  subject  was  published  in  the 
Federal  Register  on  March  2, 1987  (at  52 
FR  6297).  Interested  persons  were 
invited  to  submit  comments  on  the 
proposed  rule.  Members  of  the  public 
may  submit  comments  concerning  the 
present  rule  by  writing  the  previously 
cited  address.  These  comments  will  be 
considered  but  will  receive  no  comment 
in  the  Federal  Register. 

The  final  rule  is  intended  to 
implenent  Ae  prtyvisions  of  18  U.S.C. 
4082(f).  Public  Law  99-646,  Criminal  Law 
and  Procedure  Technical  Amendments 
Act  of  1986,  authorizes  the  Bureau  of 
Prisons  to  make  available  to  the  head  of 
any  law  enforcement  agency  of  a  state 
or  of  a  unit  of  local  government 
information  with  respect  to  Federal 
prisoners  who  have  been  convicted  of 
felony  offenses  against  the  United 
States  and  who  are  confined  at  a 
residential  community  treatment  center 
located  in  the  geographical  area  in 
which  the  requesting  agency  has 
jurisdiction.  In  addition  to  those 
provisions  published  in  the  proposed 
rule,  the  final  rule  discusses  the  type  of 
information  that  may  be  released  (e.g., 
names,  dates  of  birth,  nature  of  the 
offense)  and  includes  a  provision 


authorizing  the  Bureau  of  Prisons  to 
terminate  or  suspend  further  releaae  at 
information  to  an  agency  that 
disseminates  requested  informatioo  to 
other  outside  sources. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  major  rule  for  the 
purpose  of  EO 12291.  The  Bureau  of 
Prisons  has  determined  that  EG  12291 
does  not  apply  to  this  rule  since  the  rule 
involves  agency  management.  After 
review  of  the  law  and  regulations,  the 
Director,  Bureau  of  Prisons,  has  cotified 
that  this  rule,  for  the  purpose  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354),  does  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

Summary  of  Changes/ComnMBts 

In  S  513.20(a),  a  new  sentence  is 
added  to  describe  the  type  of 
information  the  Bureau  may  provide  as 
set  forth  in  18  U.S.C.  4082(f).  This 
information  includes:  names,  dates  of 
birth,  FBI  numbers,  nature  of  the 
offenses  against  the  United  States, 
fingerprints,  photographs,  and  the 
designated  community  treatment 
centers,  with  prospective  dates  of 
release. 

Section  513.20(b)  restricts  the 
dissemination  of  requested  information 
outside  of  the  receiving  agency.  In  light 
of  this,  the  Bureau  is  adding  a  sentence 
to  §  513.20(b)  which  states,  "ff  an 
agency  disseminates  information 
contrary  to  this  restriction,  the  Bureau  of 
Prison  may  terminate  or  suspend  release 
of  infbnnation  to  that  agency." 

A  conuBenter  to  S  513.20  suggests 
there  are  no  "safeguards  as  to  how  this 
information  can  or  will  be  used,"  and 
that  providing  "segmented  information 
excluding  details"  may  be  a  "threat 
against  that  individual's  safety  and  well 
being".  We  do  not  agree.  The  intent  of 
this  rule  is  to  provide  law  enforcement 
agencies  specific  information  that  may 
be  nsed  by  the  requesting  agency  solely 
for  law  enforcement  purposes.  As  a 
safeguard,  the  Bureau  will  require 
agencies  to  include,  in  their  original 
request  a  statement  that  the  agency  is 
aware  of  the  information  they  will  be 
receiving  and  the  conditions  under 
which  the  information  is  provided.  The 
request  also  is  to  include  a  statement 
that  the  agency  understands  that  the 
information  may  only  be  used  for  law 
enforcement  purposes,  that  the 
information  may  not  be  dissemiaated  to 
outside  Roiirces,  and  that  if  the  agency 
does  disseminate  the  information 
contrary  to  this  restriction,  the  Bureau  of 
Prisons  may  terminate  or  suspend 
further  release  of  information  to  that 
agency.  Given  the  specificity  of  the 
information  and  the  condition  under 


which  an  agency  must  agree  in  order  to 
receive  such  information,  the  Bureau  of 
Prisons  does  not  perceive  any  threat 
against  an  individual's  safety  or  well 
being. 

Ust  of  Subjects  in  28  CFR  Part  513 

Prisoners. 

CondiMion 

Accordingly,  pivsuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(q),  Chapter  V,  of 
28  CFR  is  amended  as  set  forth  below. 
I-MidMslQuinlan. 
Director.  Federal  Bureau  of  Prisons. 
Dated:  April  25, 1988. 

In  consideration  of  the  foregoing, 
amend  Subchapter  A  of  28  CFR,  Chapter 
V  as  follows:  In  Subchapter  A,  amend 
Part  513  by  adding  a  new  Subpart  C  to 
read  as  follows: 

aiBCHAPTER  A-QENERAL 
MANAGEMENT  AND  ADMINISTRATION 

PART  513-ACCESS  TO  RECORDS     i 

I.  The  authority  citation  for  Part  513  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301, 18  U.S.C.  3621,  3622. 
3624.  4001.  4042.  4081,  4082,  5006-5024 
(Repealed  October  12, 1984  as  to  conduct 
occurring  after  that  date).  5039;  28  U.S.C.  509, 
Sift  28  CFR  0.95-0.99. 

n.  fai  Part  513,  add  a  new  Subpart  C  to 
read  as  follows: 

Subpart  C— Release  of  Information  to 
Law  Enforcement  Agencies 

-  f  513.20    Release  of  information  to  law 
enforcement  agencies. 

Subpart  C — Release  of  Information  to 
Low  Enforcement  Agencies 

1513.20    Releaae  of  Infomiatlon  to  law 
enforcement  agendas. 

(a)  The  Bureau  of  Prisons  will  provide 
to  the  head  of  any  law  enforcement 
agency  of  a  state  or  of  a  unit  of  local 
govemownt  in  a  state  information  on 
federal  prisoners  who  have  been 
convicted  of  felony  offenses  and  who 
are  confined  at  a  residential  community 
treatment  center  located  in  the 
geographical  area  in  which  the 
requesting  agency  has  jurisdiction.  Law 
enforcement  personnel  interested  in 
obtaining  this  information  must  forward 
a  written  request  to  the  appropriate 
Regional  Community  Programs 
Adarinislrator  (see  28  CFR  Part  503  for 
the  mailing  address).  The  type  of 
information  that  the  Bureau  of  Prisons 


may  provide  is  set  forth  in  18  U.S.C. 
4082(f).  That  information  includes: 
names,  dates  of  birth,  FBI  numbers, 
nature  of  the  offenses  against  the  United 
States,  fingerprints,  photographs,  and 
the  designated  community  treatment 
centers,  with  prospective  dates  of 
release. 

(b)  Any  law  enforcement  agency 
which  receives  information  under  this 
rule  may  not  disseminate  such 
information  outside  of  such  agency.  If  an 
agency  disseminates  information 
contrary  to  this  restriction,  the  Bureau  of 
Prisons  may  terminate  or  suspend 
release  of  information  to  that  agency. 
[FR  Doc.  88-9544  Filed  4-28-88;  8:45  am) 

BtLUNG  CODE  441(M»-« 


28  CFR  Part  544 

Control,  Custody,  Care,  Treatment  and 
Instruction  of  Inmates  Adult  Basic 
Education  (ABE)  Programs 

agency:  Bureau  of  Prisons,  Justice. 
action:  Final  rule. 


summary:  In  this  document,  the  Bureau 
of  Prisons  is  publishing  final 
amendments  to  its  rule  on  adult  basic 
education  (ABE)  programs.  These 
amendments  are  intended  to  clarify  an 
issue  concerning  the  promotion  of  an 
inmate  above  the  fourth  grade  level  of 
pay  when  that  inmate  has  been 
exempted  from  the  rule's  mandatory 
ABE  educational  requirements. 
EFFECTIVE  DATE:  June  1, 1988. 
ADDRESS:  Office  of  General  Counsel, 
Bureau  of  Prisons,  Room  77a  320 1st 
Strbet,  NW.,  Washington,  DC  20534. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hank  Jacob,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  202/272-6874. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  amending  its  final 
rule  on  adult  basic  education  (ABE) 
programs.  Final  amendments  to  this  rule 
were  published  in  the  Federal  Register 
June  10. 1986  (at  51  FR  21114  et  seq.). 
The  Bureau  published  the  present 
amendment  in  the  Federal  Register 
November  21, 1986  (at  51  FR  42166)  as 
an  interim  rule  to  determine  if  any 


further  revision  or  clarification  would  be 
necessary.  Interested  persons  were 
invited  to  submit  comments  on  the 
interim  rule.  No  public  comment  was 
received  and  the  Bureau  has  determined 
then-'  are  no  further  revisions  required. 
Members  of  the  public  may  submit 
comments  concerning  the  present 
amendment  by  writing  the  previously 
cited  address.  These  comments  will  be 
considered  but  will  receive  no  comment 
in  the  Federal  Register. 

The  final  rule  is  intended  to  clarify  the 
Bureau's  regulation  regarding 
promotions  to  pay  grades  above  the 
fourth  grade  level  for  inmates  exempted 
by  S  544.71(a)  from  the  mandatory  ABE 
educational  requirements.  The  rule  in 
§  544.71(a)(6]  requires  that  inmates 
exempted  under  the  provisions  of 
§  544.71(a)  (1),  (2).  or  (3),  ordinarily  meet 
the  8.0  academic  achievement  level 
before  they  can  be  considered  for 
compensation  above  the  fourth  grade 
level  in  a  Federal  Prisons  Industries 
(UNICOR)  or  Inmate  Performance  Pay 
(IPP)  work  assignment.  Wardens  are 
authorized  to  exempt  inmates  from  this 
requirement  for  good  cause. 

Based  on  the  implementation  of  the 
sentencing  provisions  of  the 
Comprehensive  Crime  Control  Act  of 
1984,  §  544.71(a)(2)  is  revised  to 
reference  18  U.S.C.  3552(b).  That  section 
became  effective  November  1, 1987,  and 
provides  for  studies  by  the  Bureau  of 
Prisons.  18  U.S.C.  4205(c)  is  repealed  as 
of  November  1, 1987. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  major  rule  for  the 
purpose  of  EO  12291.  The  Bureau  of 
Prisons  has  determined  that  EO  12291 
does  not  apply  to  this  rule  since  the  rule 
involves  agency  management.  After 
review  of  the  law  and  regulations,  the 
Director,  Bureau  of  Prisons,  has  certified 
that  this  rule,  for  the  purpose  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354),  does  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  28  CFR  Part  544 

Education,  Libraries,  Prisoners, 
Recreation. 


Ccmclusion 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(q),  Chapter  V  of 
28  CFR  is  amended  as  set  forth  below. 

Dated:  April  25. 1988. 
).  Michael  Quinian, 
Director,  Bureau  of  Prisons. 

Subchapter  C,  Part  544.  amend 
Subpart  H  as  follows: 

SUBCHAPTER  0— INSTITUTION 
MANAGEMENT 

PART  544— EDUCATION 

A.  The  authority  citation  for  Part  544, 
Subpart  H  is  revised  to  read  as  follows: 

Authority;  5  U.S.C.  301;  18  U.S.C.  3621,  3622, 
3624,  4081.  4062,  5006-5024  (repealed  October 
12. 1984  as  to  conduct  occurring  after  that 
date).  5039:  28  U.&C.  509.  510;  28  CFR  0.95- 
0.99. 

Subpart  H— Adult  Basic  Education 
(ABE)  Program 

B.  In  Part  544,  Subpart  H.  revise 
S  544.71  (a)(2)  and  (a)(6)  to  read  as 
follows: 

§544.71    AppttcabNity. 

(a)  *  *  * 

(2)  Inmates  committed  for  purpose  of 
study  and  observation  under  the 
provisions  of  18  U.S.C.  4205(c)  or, 
effective  November  1, 1987, 18  U.S.C. 

35S2(b): 

•        «        •        •        • 

(6)  Other  inmates  who,  for  good  cause, 
the  Warden  may  determine  are  exempt 
from  the  provisions  of  this  rule.  Inmates 
exempted  under  the  provisions  of 
paragraphs  (a)  (1),  (2),  and  (3)  of  this 
§  544.71  ordinarily  may  not  be  promoted 
above  the  fourth  grade  of  compensation 
unless  they  meet  the  8.0  academic 
achievement  level.  The  Warden  may,  for 
good  cause,  exempt  individuals  from 
this  requirement,  and  shall  document 
the  basis  for  the  exemption. 

[FR  Doc.  8ft-flS43  Filed  4-28-88:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Bureau  Of  Prisons 
28CFRPart541 

Control,  Custody,  Care,  Treatment 
and  Instruction  of  Inmates  [ 

agency:  Bureau  of  Prisons,  Justice. 
ACTION:  Proposed  rule.  I 

summary:  In  this  document,  the  Bureau 
of  Prisons  is  publishing  proposed 
amendments  to  its  rule  on  Inmate 
Discipline  and  Special  Housing  Units. 
The  amendments  are  intended  to  place 
into  the  rules  a  procedure  for  the 
disallowance  of  good  conduct  time 
credit  This  revision  is  necessitated  by 
the  fact  that  inmates  committed  under 
the  new  Sentencing  Reform  Act 
provisions  of  the  Comprehensive  Crime 
Control  Act  are  not  eligible  for  statutory 
good  time,  but  are  eligible  to  receive  a 
maximum  of  54  days  each  year  of  good 
conduct  time  credit. 

DATE  Comments  must  be  received  on  or 
before  May  31, 1988. 
ADOftcss:  Office  of  General  Counsel 
Bureau  of  Prisons,  Room  770,  320 1st 
Street  NW.,  Washington,  DC  20534. 
Comments  received  will  be  available  for 
examination  by  interested  persons  at 
the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 

Hank  Jacob,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  202/272-6874. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of . 
Prisons  in  28  CFR  0.96(q),  notice  is   I 
hereby  given  that  the  Bureau  of  Prisons 
intends  to  publish  in  the  Federal 
Register  proposed  amendments  to  its 
rule  on  Inmate  Discipline  and  Special 
Housing  Units.  A  final  rule  on  this 
subject  was  published  in  the  Federal 
Re^ster  January  5. 1988  (at  53  PR  196  et 
seq.). 

The  present  amendments  are  intended 
to  place  into  rule  language  Bureau  of 
Prisons  policy  pertaining  to  the 
disallowance  of  good  conduct  time 
credits.  Under  the  Sentencing  Reform 
Act  provisions  of  the  Comprehensive 
Crime  Control  Act,  inmates  sentenced 
for  offenses  committed  on  or  after 
November  1, 1987  are  not  ehgible  for 
statutory  good  time,  but  are  eligible  to 
receive  a  maximum  of  54  days  of  good 
conduct  time  credit  per  year  (18  U.S.C. 
3624(b)).  This  credit  is  given  at  the  end 
of  each  year  of  time  served  and,  once 
given,  is  vested.  The  present  rule 
amendments  authorize  the  Bureau's 
Disciplinary  Hearing  Officer  (DHO)  to 
disallow  this  credit,  based  on  an  inmate 
being  found  to  have  committed  a 


prohibited  act.  The  decision  of  the  DHO 
will  be  final,  subject  only  to  procedural 
review  by  the  Warden  and  by  inmate 
appeal  through  the  Administrative 
Remedy  procedures. 

Interested  persons  may  participate  in 
this  proposed  rulemaking  by  writing  the 
previously  cited  address.  Comments 
received  during  the  public  comment 
period  will  be  considered  before  final 
action  is  taken.  The  proposed  rule  may 
be  changed  in  light  of  the  comments 
received.  No  oral  hearings  are 
contemplated. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  major  rule  for  the 
purpose  of  EO 12291.  The  Bureau  of 
Prisons  has  determined  that  EO  12291 
does  not  apply  to  this  rule  since  the  rule 
involves  agency  management.  After 
review  of  the  law  and  regulations,  the 
Director,  Bureau  of  Prisons,  has  certified 
that  this  rule,  for  the  purpose  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354),  does  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 
List  of  Subjecto  in  28  CFR  Part  541 

Prisoners. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  Subchapter  C  of  28 
CFR,  Chapter  V  as  follows:  In 
Subchapter  C,  amend  Part  541  by 
amending  S  541.13  as  follows: 

SUBCHAPTER  C— INSTITUTIONAL 
MANAGEMENT 

PART  541— INMATE  DISCIPUNE  AND 
SPECIAL  HOUSING  UNITS 

1.  The  authority  citation  for  Part  541, 
Subpart  B  is  revised  to  read  as  follows: 

Antbority:  5  U.S.C.  301;  18  U.S.C.  3621.  3622, 
3624,  4001,  4042.  4081,  4082.  4161-4166 
(Repealed  as  to  conduct  occurring  on  or  after 
November  1. 1987),  5006-5024  (Repealed 
Octol>er  12. 1984  as  to  conduct  occurring  after 
that  date).  5039: 28  U.S.C.  509. 510;  28  CFR 
0.95-0.99. 

Subpart  B— Inmate  Discipline  and 
Special  Housing  Units 

2.  S  541.13(a)(4)  is  revised  to  read  as 
follows: 

§S41.13    Prohtt>ltod  acts  and  dtedpHnary 


(a)    *    *    • 

(4)  Low  moderate  category  offenses: 
The  Discipline  Hearing  Officer  shall 
impose  at  least  one  sanction  B.1,  E 
through  P.  The  Discipline  Hearing 
Officer  may  suspend  any  E  throiigh  P 
sanction  or  sanctions  imposed  (a  B.1 
sanction  may  not  be  suspended).  The 
Unit  EHscipline  Committee  shall  impose 
at  least  one  sanction  G  through  P,  but 
may  suspend  any  sanction  or  sanctions 
imposed. 


3.  In  S  541.13(a),  Table  3,  Prohibited 
Acts  and  Disciplinary  Severity  Scale,  is 
amended  by  adding  Sanction  B.1  as  a 
new  sanction  in  the  Greatest,  High, 
Moderate,  and  Low  Moderate 
Categories  as  follows: 

Greatest  Category — Sanction  B.1  will 
read,  "Disallow  ordinarily  between  50 
and  75%  (27-41  days)  of  good  conduct 
time  credit  available  for  year  (a  good 
conduct  time  sanction  may  not  be 
suspended)". 

High  Category — Sanction  B.1  will 
read,  "Disallow  ordinarily  between  25 
and  50%  (14-27  days)  of  good  conduct 
time  credit  available  for  year  (a  good 
conduct  time  sanction  may  not  be 
suspended)". 

Moderate  Category — Sanction  B.1  will 
read,  "Disallow  ordinarily  up. to  25%  (1- 
14  days)  of  good  conduct  time  credit 
available  for  year  (a  good  conduct  time 
sanction  may  not  be  suspended)". 

I^w  Moderate  Category — Sanction 
B.1  will  read,  "Disallow  ordinarily  up  to 
12.5%  (1-7  days)  of  good  conduct  time 
credit  availabe  for  year  (to  be  used  only 
where  inmate  found  to  have  committed 
second  offense  in  this  category  within  6 
months);  Disallow  ordinarily  up  to  25% 
(1-14  days)  of  good  conduct  time  credit 
available  for  year  (to  be  used  only 
where  inmate  foimd  to  have  committed 
third  offense  in  this  category  within  6 
months)  (a  good  conduct  time  sanction 
may  not  be  suspended]". 

4.  In  9  541.13,  Table  4  is  amended  by 
adding  a  discussion  of  Sanction  B.1  to 
read  as  follows: 

Table  4. — Sanctions 

1.  Sanctions  of  the  Discipline  Hearing 
Officer  (upon  finding  the  inmate 
committed  the  prohibited  act) 

***** 

(b.l)  Disallowance  of  good  conduct  time. 
An  inmate  sentenced  under  the  Sentencing 
Reform  Act  provisions  of  the  Comprehensive 
Crime  Control  Act  (includes  the  inmate  who 
committed  his  or  her  crime  on  or  after 
November  1. 1987]  may  not  receive  statutory 
good  time,  but  is  eligible  to  receive  54  days 
good  conduct  time  credit  each  year  (18  U.S.C. 
3624(b]].  Once  awarded,  the  credit  is  vested, 
and  may  not  be  disallowed.  Once  disallowed, 
the  credit  may  not  be  restored,  except  by 
immediate  review  or  appeal  action  as 
indicated  below.  Prior  to  this  award  being 
made,  the  credit  may  t>e  disallowed  for  an 
inmate  found  to  have  committed  a  prohibited 
act.  A  sanction  of  disallowance  of  good 
conduct  time  may  not  l>e  suspended.  Only  the 
DHO  can  take  action  to  disallow  good 
conduct  time.  The  DHO  shall  consider  the 
severity  of  the  prohibited  act  and  the 
suggested  disallowance  guidelines  in  making 
a  determination  to  disallow  good  conduct 
time.  A  decision  to  go  above  the  guideline 
range  is  wananted  for  a  greatly  aggravated 
offense  or  where  there  is  a  repetitive 


violation  in  one  of  the  severity  categories 
(Greatest,  High,  Moderate,  Low  Moderate].  A 
decision  to  go  below  the  guidelines  is 
warranted  for  strong  mitigating  factors.  Any 
decision  outside  the  suggested  disallowance 
guidelines  is  to  be  documented  and  justified 
in  the  DHO  report. 

The  decision  of  the  DHO  is  flnal  and  is 
subject  only  to  review  by  the  Warden  to 
ensure  conformity  with  the  provisions  of  the 
disciplinary  policy  and  by  inmate  appeal 
through  the  administrative  remedy  procedure. 
The  DHO  is  to  ensure  that  the  inmate  is 
notified  that  any  appeal  of  a  disallowance  of 
good  conduct  time  must  be  made  within  the 
time  frames  established  in  the  Bureau's  rule 
on  administrative  remedy  procedures. 
***** 

Dated:  April  25, 1988. 
).  Micliael  Quinlan, 

Director,  Federal  Bureau  of  Prisons. 
[FR  Doc.  88-9545  Filed  4-28-88:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Part  729 

Poundage  Quota  and  Marketing 
Regulations  for  the  1986  Through  1990 
Crops  of  Peanuts 

agency:  Agricultural  Stabilization  and 
Conservation  Service,  USDA. 

ACTION:  Interim  rule. 

summary:  This  interim  rule  amends  the 
regulations  governing  the  1986-90  crops 
of  peanuts  set  forth  at  7  CFR  Part  729  to: 
(1)  Permit  State  Agricultural 
Stabilization  and  Conservation  (ASC) 
committees  to  allocate,  under  certain 
conditions,  excess  quota  reserves  to 
quota  farms  in  the  State;  (2)  permit  "fall 
transfers"  of  peanut  quoias  if  a  good 
faith  effort  was  made  to  plant  the  quota 
on  the  transferring  farm;  (3)  change 
provisions  governing  the  amount  of 
quota  a  farm  can  receive  under  a  "fall 
transfer";  (4]  permit  directors  of  State 
agencies  responsible  for  the  production 
of  breeder  and  foundation  seed  to 
certify  such  seed  for  the  experimental 
peanut  exemption;  and  (5)  provide 
specifically  for  the  examination  of 
automated  records  and  electronic 
reports  maintained  by  peanut  handlers 
and  buying  point  operators. 

DATES:  This  interim  rule  is  elective  May 
2, 1988.  Comments  must  be  received  on 
or  before  June  1, 1988  in  order  to  be 
assured  of  consideration. 

ADDRESS:  Send  comments  to  the 
Director,  Tobacco  and  Peanuts  Division, 
ASCS,  Department  of  Agriculture,  P.O. 
Box  2415,  Washington,  DC  20013.  All 
written  submissions  n\^de  pursuant  to 
this  notice  will  be  made  available  for 
public  inspection  in  Room  5750  South 
Building,  USDA,  between  the  hours  of 


8:15  a.m.  and  4:45  p.m.,  Monday  through 

Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  P.  Kume,  Agricultural  Program 
Specialist,  Tobacco  and  Peanuts 
Division,  ASCS,  U.S.  Department  of 
Agriculture,  P.O.  Box  2415,  Washington, 
D.C.  20013,  (202)  447-9003. 
SUPMfMENTARY  INFORMATION:  This 
interim  rule  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  No.  1521-1 
and  has  been  classified  "not  major".  It 
has  been  determined  that  this  rule  will 
not  result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more:  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  governments,  or 
geographical  regions;  or  (3]  signiHcant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  title  and  number  of  the  Federal 
assistance  program  to  which  this  rule 
applies  are:  Commodity  Loans  and 
Purchases;  10.051,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  interim  rule  since  the 
Agricultural  Stabilization  and 
Conservation  Service  is  not  required  by 
5  U.S.C.  553  or  any  other  provision  of 
law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  dune  24, 1983). 

Information  collection  requirements 
contained  in  the  regulations  (7  CFR  Part 
729)  have  been  approved  by  the  Office 
of  Mangement  and  Budget  (0MB)  in 
accordance  with  the  provisions  of  44 
U.S.C.  Chapter  35  and  have  been 
assigned  OMB  number  0560-0006. 


As  peanut  farmers  are  now  making 
plans  to  plant  their  1988  crop  of  peanuts 
and  the  amendments  provided  for  in  this 
rule  may  effect  those  plans,  it  has  been 
determined  that  it  would  be 
impracticable  and  contrary  to  the  public 
interest  to  delay  implementation  of  this 
rule.  So  that  revisions  to  the  rule,  if 
needed,  may  be  made  promptly,  the 
comment  period  has  been  hmited  to  30 
days. 

1.  Allocation  of  quota  reserves. 
Current  regulations  governing  the 
establishment  of  peanut  quotas  for  the 
1986-90  crops  of  peanuts  require  that 
each  State  ASC  committee  establish  a 
quota  reserve,  subject  to  the  review  and 
approval  of  the  Deputy  Administrator 
for  State  and  County  Operations.  The 
reserve  is  used  to  correct  quota 
allocation  errors  for  individual  farms. 
Each  State's  reserve  for  the  1986  crop 
was  the  State's  unused  1985  crop 
reserve  plus,  as  deemed  necessary  by 
the  State  ASC  committee,  up  to  1 
percent  of  the  amount  by  which  the 
State's  1986  quota  was  higher  than  the 
State's  1985  quota.  For  1967,  each  State's 
reserve  was  the  unused  1986  reserve 
plus  10  percent  of  the  sum  of  (1)  the 
quota  reduced  on  farms  in  the  State 
because  of  nonproduction  and  (2)  the 
quota  permanently  released  from  farms 
in  the  State. 

The  regulations  require  that  the  State 
reserve  not  be  less  than  the  State's 
reserve  for  the  preceding  year.  However, 
because  reserves  are  used  only  to 
correct  quota  allocation  errors,  some 
States  have  accumulated  large  reserves. 
Since  some  States  have  more  pounds  in 
their  reserves  than  needed  for 
corrections,  this  rule  authorizes  State 
ASC  committees  to  request  permission 
to  release,  to  quota  farms,  part  of  the 
reserve  that  the  committee  would 
otherwise  be  required  to  maintain.  This 
allocation,  to  the  extent  permitted  by  the 
ASCS  Deputy  Administratoi  'or  State 
and  County  Operations  (Deputy 
Administrator),  will  be  made  pro  rata  to 
quota  farms  in  the  State  in  the  same 
manner  in  which  the  national  poundage 
quota  increase  is  allocated. 

2.  Fall  transfers.  "Fall  transfer"  are 
transfers  of  quota  made  after  the  end  of 
the  planting  season.  Section  358a(k)  of 
the  Agricultural  Adjustment  Act  of  1938 
(the  1938  Act),  as  amended  by  the  Food 
Security  Act  of  1985  (Pub.  L  No.  99-198) 
provides  that  such  transfers  are  • 
permitted  "if  the  quota  has  been  planted 
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on  the  farm  from  which  the  quota  is  to 
be  leased"  and  "under  such  tenns  and 
conditions  as  the  Secretary  may  by 
regulation  prescribe".  Under  the  current 
regulations  a  fall  transfer  is  prohibited 
imless  the  acreage  of  peanuts  planted  on 
the  transferring  farm  was  equal  to,  or  in 
excess  of,  the  acreage  determined  by 
dividing  the  form's  effective  farm 
poundage  quota  by  the  larger  of  the 
farm's  current  yield  or  the  farm's  highest 
actual  yield  in  any  one  of  the  preceding 
3  years.  Since  producers,  in  some  cases, 
may  not  be  notified  of  the  "effective" 
quota  before  the  end  of  the  planting 
season,  some  producers  may, 
inadvertently,  find  that  they  are  not 
considered  to  have  planted  enough 
acreage  to  produce  their  effective  quota 
to  be  eligible  for  a  "fall  transfer". 

So  that  the  regulations  will  not  be 
unduly  restrictive,  this  rule  amends  Part 
729  to  permit  a  fall  transfer  if  it  is 
determined  by  the  appropriate  ASCS 
county  committee,  in  accordance  with 
instructions  of  the  Deputy 
Administrator,  that  a  good  faith  effort 
was  made  to  plant  the  effective  quota.  If 
the  producer  did  not  receive  timely 
notice  of  the  effective  quota,  such  an 
effort  will  be  deemed  to  exist  if  the 
producer  (1)  Planted  an  acreage  equal 
to  or  greater  than  (i)  the  farm's  basic 
quota,  plus,  (ii)  the  pounds  transferred  to 
the  farm  prior  to,  or  during,  the  planting 
season  by  lease,  owner,  or  operator. 
However,  the  producer  will  be  required 
to  have  planted  sufficient  acres  to 
produce  the  full  effective  quota  if  the 
producer  was  notified  of  the  effective 
quota  by  the  county  committee  before 
the  Hnal  planting  date  for  the  State, 
imless,  because  of  the  timing  of  the 
notice,  adequate  land  preparation  to 
produce  the  full  effective  quota  was  not 
feasible.  1 

U  the  planting  requirment  is  met.  a 
transferring  farm  will  be  permitted  to 
make  a  fall  transfer  up  to  the  amount  by 
which,  due  to  conditions  beyond  the 
producer's  control,  the  farm's 
Segregation  1  production  was  less  than 
the  effective  quota. 

Also,  the  current  regulations  limit  the 
pounds  a  receiving  farm  could  obtain 
under  the  fall  transfer  provisions  to  (i) 
the  farm's  estimated  unmarketed, 
ungraded  pounds  minus  (ii)  the  quota 
pounds  remaining  on  the  producer's 
marketing  card.  It  has  been  determined 
that  prohibiting  a  producer  from 
receiving  quota  by  fall  transfer  to 
market  peanuts  already  graded  as 
Segregation  1  peanuts  may  also  be       ' 
unduly  restrictive.  This  rule  amends  the 
regulations  accordingly.  As  amended, 
the  regulations  permit  the  receiving  farm 
to  receive  quota,  by  a  fall  transfer,  up  to 
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the  amount  by  which  (i)  the  sum  of 
farm's  unmarketed,  ungraded  pounds 
and  the  unmarketed  pounds  which  have 
graded  as  Segregation  1  peanuts, 
exceeds  (ii)  the  quota  pounds  remaining 
on  the  producer's  marketing  card. 
Permitting  quota  transfers  to  cover 
unmariceted  peanuts  graded  as 
Se^gation  2  or  3  was  considered  but 
rejected.  Otherwise,  farm  operators 
could  request  and  receive  approval 
simply  to  effect  a  "disaster"  transfer  of 
additional  loan  pool  peanuts  to  a  quota 
loan  pool  for  pricing  purposes  pursuant 
to  7  CFR  S  1446.103.  Such  transfers 
increase  program  costs  as  the 
Commodity  Credit  Corporation  normally 
suffers  a  loss  on  "disaster"  transfers. 

3.  Experimental  peanuts.  Section  359 
of  the  1938  Act  provides  generally  that 
only  "quota"  peanuts  may  be  retained 
for  use  as  seed  or  for  other  uses  on  a 
farm.  However,  section  372  of  the  1938 
Act  provides  that  no  penalty  shall  be 
collected  with  respect  to  the  marketing 
of  any  agricultural  commodity  grown 
only  for  experimental  purposes  by  any 
publicly  owned  agricultural  experiment 
station.  The  current  regulation  provides 
that,  if  properly  certified,  breeder  and 
foundation  seed  production  would  not 
be  subject  to  marketing  penalties  if  the 
seed  were  produced  under  the  auspices 
of  an  agricultural  experiment  station 
and  not  used  for  domestic  edible  Use. 
However,  breeder  and  foundation  seed 
production  is  often  supervised  by 
publicly-owned  seed  foundations 
associated  with  State  universities  rather 
than  by  organizations  formally 
designated  as  "agricultural  experiment 
stations".  Since  it  has  been  determined 
that  such  seed  foundations  may  qualify 
as  "agricultural  experiment  stations"  for 
this  purpose,  S  729.396  has  been  clarified 
to  provide  specifically  that  the 
exemption  covers  foundation  and 
breeder  seed  which,  as  determined  by 
ASCS  pursuant  to  instructions  of  the 
Deputy  Administrator,  is  grown  under 
the  auspices  of  a  publicly-owned.  State- 
operated  seed  organization.  Where 
applicable,  directors  of  such 
organizations  may  make  the 
certifications  required  by  that  section  of 
the  regulations.  Also,  that  section  has 
been  clarified  in  several  places  to  make 
it  clear  that  lM«eder  and  foundation 
seed  is  considered  to  fall  within  the 
exemption  in  S  729.396  as  an 
experimental,  non-conunerical  use  of 
peanuts. 

4.  Automated  and  electronic  records 
and  reports.  PresenUy  the  regulations 
provide  that  the  records  and  reports  of 
any  peanut  handler  or  buying  point  can 
be  examined  as  deemed  necessary  to 
enforce  the  peanut  poundage  quota 


program.  Effective  with  the  1987 
marketing  year,  all  peanut  buying  points 
were  automated,  and  automated  and 
electronic  records  of  producers'  farmers 
stock  peanut  sales  were  transmitted  to 
county  ASCS  offices.  Because 
automated  and  electronic  records  and 
reports  must  be  reviewed  for  accuracy 
and  program  compliance,  the  regulations 
as  amended  to  provide  specifically  for 
inspection  of  those  records  and  reports. 
5.  Other  revisions — Grammatical  and 
other  technical  corrections  have  been 
made  in  the  sections  amended  by  this 
rule. 

List  of  Subjects  in  7  CFR  Part  729 

Poundage  quotas.  Peanuts. 
Interim  Rule 

PART  729— PEANUTS 

Accordingly,  7  CFR  Part  729, 
Subpart — Poundage  Quota  and 
Marketing  Regulations  for  the  1986 
through  1990  crops  of  Peanuts,  is 
amended  as  follows: 

1.  The  authority  citation  for  Subpart 
—Poundage  Quota  and  Marketing 
Regulations— for  the  1986  through  1990 
crops  of  Peanuts  of  Part  726  is  revised  to 
read  as  follows: 

Authority:  7  U.S.C.  1301, 1357, 1358. 135aa, 
1359, 1372. 1373, 1375;  7  VS.C.  1445C-2. 

2.  Section  729.322  is  amended  to  add  a 
new  paragraph  (c),  to  read  as  follows: 

{729.322    Reserves  for  corrections. 


(c)  If  the  State  committee  determines 
that  the  amount  of  the  State  reserve 
otherwise  required  to  be  maintained  by 
this  section  is  higher  than  necessary  to 
accomplish  the  purposes  of  this  section, 
the  Deputy  Administrator,  at  the  request 
of  the  State  committee  may  authorize 
the  release  of  part  of  that  reserve  to  be 
allocated  pro  rata  to  quota  farms  in  the 
State  in  the  same  manner  in  which  the 
national  poundage  quota  is  allocated  to 
farms.  When  malcing  its  request,  the 
State  committee  shall  provide  evidence 
to  the  Deputy  Administrator  that  the 
pounds  to  remain  in  the  reserve  will  be 
sufficient  for  correcting  allocation 
errors. 

3.  Section  729.353  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

S729.3S3    FaN transfers. 

•        *        ♦        *        • 

(a)  Receiving  farm.  The  operator  of 
the  receiving  farm  must  certify,  and  the 
counfy  committee  must  determine,  that 
the  poundage  quota  being  transferred  is 
not  more  than  will  be  required  to  market 
the  entire  production  of  peanuts  from 


the  receiving  farm  as  quota  peanuts  in 
the  current  year.  The  amoimt  so 
determined  shall  be  limited  to  the 
quantify  equal  to  the  amount  by  which 
(1)  the  total  pounds  of  the  farm's 
unmarketed  peanuts  which  are  either 
ungraded  or  have  been  inspected  by  the 
Federal  State  Inspection  Service  and 
graded  Segregation  1  exceeds  (2)  the 
quota  pounds  remaining  on  the 
marketing  card  for  the  receiving  farm. 

(b)  Transferring  farm.  The  operator  uf 
the  transferring  farm  must  certify,  and 
the  counfy  committee  determine,  that  a 
good  faith  effort  was  made  to  plant  the 
effective  poundage  quota  on  the 
transferring  farm.  Such  determinations 
shall  be  made  in  accordance  with 
instructions  issued  h*/  the  Depufy 
Administrator  and  in  accordance  with 
this  paragraph.  A  good  faith  effort  will 
be  deemed  to  exist  if  the  producer  on 
the  transferring  farm  planted  sufficient 
acreage  to  produce  a  quantify  of  peanuts 
equal  to  the  sum  of  the  {arm's  basic 
quota  and  the  pounds  for  the  crop  year 
which  were  transferred  to  the  farm 
during,  or  prior  to,  (he  end  of  the 
planting  season.  Such  calculations  shall 
be  made  using  as  die  farm's  yield  the 
larger  of  the  fam^ciHTent  yield  as 
established  by  die  counfy  ASC 
committee  or  the  farm's  highest  actual 
yield  for  one  of  the  preceding  3  crop 
years.  However,  unless  die  producer 
shall  also  certify,  and  the  counfy 
committee  determine,  that  the  producer 
was  not  notified  of  the  effective  quota 
prior  to  the  end  of  the  planting  season  or 
within  such  time  to  make  feasible 
adequate  lend  preparation  by  the  end  of 
the  planting  season  to  produce  the  full 
-effective  quota,  the  producer  must 
certify,  and  the  counfy  committee 
determine,  that  the  acreage  planted,  as 
determined  using  the  same  yield 
formula,  was  sufficient  to  produce  die 
full  effective  quota.  The  producer  must 
also  certify,  and  the  county  committee 
determine,  that  the  farm's  actual 
production  of  Segregation  1  peanuts  was 
less  than  the  amount  of  pounds 
effectively  required  to  be  planted  by  this 
paragraph,  and  that  such  lack  of 
production  fromihe  planted  peanuts 
was  due  to  conditions  beyond  the 
producer's  control  Provided  that  all 
other  conditions  are  met,  transfers  of 
quota  under  this  section  shall  be 
permitted  from  the  transferring  farm 
only  to  the  extent  that  the  production  of 
Segregation  1  peanuts  on  the  farm  was 
less  than  the  transferring  farm's 
effective  quota. 

4.  Section  729.396(c)  is  revised  to-read 
as  follows* 


§729.396    Peanuts  on  wttlciipenatUes an 
not  to  tie  assessed. 

***** 

(c)  Peanuts  grown  for  experimental 
purposes.  No  penalfy  shall  be  collected 
on  the  marketings  of  any  peanuts  which 
are  grown  only  for  experimental 
purposes,  which  shall  include  breeder  or 
foundation  seed,  on  land  owned  or 
leased  by  a  publicly-owned  agricultural 
experiment  station,  which  shall  include 
a  State-operated  seed  organization,  and 
produced  at  public  expense  by 
employees  of  such  entities,  or  peanuts, 
including  those  determined  by  the 
County  Executive  Director  in 
accordance  with  instructions  of  the 
Deputy  Administrator  to  be  breeder  or 
foundation  seed  peanuts,  which  are 
produced  by  farmers  for  experimental 
purposes  pursuant  to  an  agreement  with 
a  publicly-owned  agricultural 
experiment  station,  which  shall  include 
such  State-operated  seed  organizations. 
However,  in  all  cases,  the  exemption 
shall  apply  only  if  the  peanuts  do  not 
enter  the  domestic  market  for  food,  for 
seed  to  produce  food  peanuts,  or  for  any 
other  use.  Further,  for  the  exemption  to 
apply,  directors  of  such  publicly-owned 
agricultural  experiment  stations, 
including  State-operated  seed 
organizations,  must  furnish  to  the  State 
ASCS  Executive  Director  a  list,  by 
county,  showing  the  following 
information  for  farms  on  which  peanuts 
are  grown  for  experimental  purposes 
only: 

(1)  Name  and  address  of  the  entify 
supplying  the  information; 

(2)  Name  of  the  owner,  and  name  of 
the  operator,  if  different  from  the  owner 
of  the  farm  on  which  the  peanuts  are 
grown; 

(3)  The  acreage  of  peanuts  grown;  and 

(4)  A  signed  statement  that  (i)  Such 
acreage  of  peanuts  was  grown  on  each 
such  farm  for  experimental  purposes 
(which  purposes  shall  include  breeder 
and  foundation  seed);  (ii)  that  such 
production  was  nec<>ssary  for  the  State- 
operated  program  conducted  for  that 
purpose  by  the  entity;  and,  (iii)  that  the 
peanuts  were  produced  under  the 
direction  of  representatives  of  the  entify. 

5.  Section  729428  is  revised  to  read  as 
follows: 

§72».4n    Examination  of  records  and 


llie  Depufy  Administrator,  the 
Director  of  the  Tobacco  and  Peanuts 
Division,  the  ASCS  State  Executive 
Director,  or  their  designees,  and  all 
auditors  and  agents  of  the  Office  of 
Inspector  General.  United  States 
Department  of  Agriculture  (USDA)  or 
the  General  Accounting  Office  are 
authorized  to  examine  any  records  of 


any  produoer,  or  handler,  or  person 
buying  or  processing  peanuts  as  deemed 
necessary  to  enforce  the  peanut 
poundage  quota  program.  Upon  a 
request  for  such  examination,  any 
person  who  dries  farmers  stock  peanuts 
by  artificial  means  for  a  producer,  any 
buyer,  warehouseman,  processor,  or 
common  carrier  of  peanuts,  any  broker 
or  dealer  in  peaimts.  any  farmer 
engaged  in  the  production  of  peanuts, 
any  agent  marketing  peanuts  for  a 
producer  or  acquiring  peanuts  for  a 
buyer  or  association,  any  person 
engaged  in  the  business  of  cleaning, 
shelling,  crushing,  or  salting  peanuts  or 
manufacturing  peanut  products,  or  any 
person  owning  or  operating  a  peanut- 
picking  or  peanut-threshing  machine, 
shall  make  available  for  examination 
such  books,  papers,  automated  records, 
electronic  records,  accounts, 
correspondence,  contracts,  documents, 
and  memoranda  as  are  under  the  control 
of  the  person  receiving  the  request 
which  any  person  hereby  authorized  to 
examine  records  has  reason  to  believe 
are  relevant  to  any  matter  which  relates 
to  the  provisions  of  this  subpart. 

Signed  st  Waahingtoa.  DC,  on  April  26, 
198B. 

VemNtppI, 

Acting  Administratar.  Agricultural 
Stabilization  and  Consen/ation  Senriae. 
[FR  Doc.  88-W41  Filed  4-29-aB;  845  am] 
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Rural  Electrification  Administration 
7  CFR  Part  1762 

Standard  Forms  of 
Telecommunications  Contracts 

agency:  Rural  Electrification 
Administration,  Departmeiit  of 
Agriculture. 

ACTKXi:  Final  rule. 


n  The  Rural  Electrification 
Administration  (REA)  hereby  amends  7 
CFR  Chapter  XVU  by  adding  (1)  Part 
1762,  Standard  Forms  of 
Telecommunications  Contracts  and  (2) 
§  1762X>1,  List  of  Standard  Forms  of 
Telecommunications  Contracts.  The 
purpose  of  S  1762.01  is  to  provide  a  list 
of  the  current  REA  standard  forms  of 
contracts  that  REA  prepared  for  use  by 
telephone  borrowers  when  obtaining 
engineering  and  architectural  services, 
purchasing  telephone  materials  and 
equipment,  and  constructing  telephone 
facilities  with  REA  loan  funds.  The 
listing  also  provides:  (1)  Purpose  of  each 
form,  (2)  the  date  of  the  current  issue, 
and  (3)  the  source  where  copies  may  be 
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obtained.  This  action  does  not  change 
any  of  REA's  current  requirements  and 
procedures  for  the  procurement  of 
engineering  and  architectural  services, 
the  purchase  of  materials  and 
equipment,  and  the  construction  of 
telephone  facilities  by  REA  telephone 
borrowers. 

EFFECTIVE  DATE:  March  7. 1988. 
FOR  FURTHCfl  INFORMATK>N  CONTACT: 
M.  Wilson  Magnider.  Director, 
Telecommunications  Sta^  Division, 
Rural  Electrification  Administration, 
Room  2835,  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250,  telephone  (202)  382-8663. 

The  Impact  Analysis  describing  the 
options  considered  in  developing  this 
rule  and  the  impact  of  implementing 
each  option  is  available  on  request  from 
the  above  office. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Rural  Electrification  Act,  as 
amended  (7  U.S.C.  901  et  seq.)  REA     ■> 
hereby  amends  7  CFR  Chapter  XVII  by 
adding:  (1)  Part  1762,  Standard  Forms  of 
Telecommunications  Contracts  and  (2) 
Section  1762.01,  List, of  Standard  Forms 
of  Telecommunications  Contracts. 
Copies  of  the  contract  forms  are 
available  from  the  sources  indicated  in 
the  listing.  This  action  will  not  (1)  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  result  in  a  major 
increase  in  costs  of  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  (3) 
result  in  signiHcant  adverse  effects  on 
competition,  employment,  investment  or 


productivity,  innovations,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets:  and  therefore,  has  been 
determined  to  be  "not  major."  These 
actions  do  not  fall  within  the  scope  of 
the  Regulatory  Flexibility  Act.  REA  has 
concluded  that  promulgation  of  this  rule 
would  not  represent  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  under  the 
National  Environmental  Policy  Act  of 
1960  (42  U.S.C.  4321  et  seq.  (1976))  and, 
therefore,  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment  This 
program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.851,  Rural  Telephone  Loans  and  Loan 
Guarantees  and  10.852.  Rural  Telephone 
Bank  Loans.  For  the  reasons  set  forth  in 
the  Final  Rule  related  Notice  to  7  CFR 
Part  3015.  Subpart  V  (48  FR  54317. 
December  1, 1983),  this  program  is 
excluded  from  the  scope  of  Executive 
Order,  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Background 

REA  has  issued  a  series  of 
publications  entitled  "bulletins"  which 
serve  to  implement  the  policy, 
procedures,  and  requirements  for 
administering  its  loan  and  loan 
guarantee  programs  and  the  security 
instruments  which  provide  for  and 
secure  REA  fmancing.  REA  has  issued 
in  this  series  a  number  of  bulletins  that 


set  forth  REA's  requirements  and 
procedures  for  the  procurement  of 
engineering  and  architectural  services/ 
the  purchase  and  installation  of  such 
items  as  central  office,  carrier, 
lightwave,  and  radio  equipment,  and  the 
construction  of  outside  plant  facilities 
by  REA  telephone  borrowers.  To  assist 
the  REA  borrowers  and  promote 
efficimcy,  a  listing  of  all  the 
telecommunications  contracts  involved 
in  these  activities  has  been  established 
showing  the  purpose  of  each  contract, 
its  current  issue  date,  and  the  source 
where  copies  may  be  obtained. 

List  of  Subjects  in  7  CFR  Part  1762 

Loan  programs — communications. 
Telecommunications.  Telephone. 

In  view  of  the  above.  REA  hereby 
amends  7  CFR  Chapter  XVII  by  adding 
Part  1762  to  read  as  follows: 

PART  1762— STANDARD  FORMS  OF 
TELECOMMUNICATIONS  CONTRACTS 

§1762.01    LM  of  standard  fonns  of 
tetocommunicatiora  contracts. 

Following  is  a  list  of  the  current 
standard  forms  of  contracts  that  REA 
prepared  for  use  by  telephone  borrowers 
when  procuring  engineering  and 
architectural  services,  purchasing 
telephone  materials  and  equipment,  and 
constructing  telephone  facilities  with 
REA  loan  fvuids.  Copies  of  the  contract 
forms  are  available  from  the  sources 
indicated  in  the  listing.  A  notice  of  any 
change  in  these  contract  forms  will  be 
published  in  the  Federal  Register. 


REA'  rwTH  ^4i>. 


307.. 


307..„._ 


REA  Form  No. 


165.. 
168b.. 

lasc.. 


21 7_ 
238. 


242.. 


245.. 
257.. 
257a.. 
270.... 

282  _.. 


Issue 
dato 


3-62 
4-79 


7-81 
4-72 

11-58 

11-75 
3-73 

10-69 
7-70 

11-53 


Trtie 


AfctWtecturai  Services  Contract— Telephone. 
Contractor's  Bond 


Contractor's  Bond . 


Postloan  Engineering  Service  Contract  Telephone 

System  and  Construction. 
Construction  or  Equipment  Contract  Amendment . 


Assignment  of  Engineering  Service  Contract . 


Engineering  Service  Contract,   Special  Services— 

Telephor>e. 
Contract  to  Construct  Buildings 


Contractor's  Bond . 


Equal  Opportunity  Addendum.. 


Subcontract... 


Purpose 


Used  to  engage  the  services  of  an  architect 

Used  in  REA  Form  515  when  the  contract  exceeds 
$100,000. 

Used  when  the  contractor's  surety  has  accepted  a 
Small  Business  Administration  guarantee  and  the 
contract  is  for  St  miMon  or  less. 

Used  to  engage  the  aaraices  of  a  oonsuiling  engi- 
neer to  perform  the  positoan  engineering  services. 

Amending  the  BuiMng  Contract  REA  Form  257; 
Special  Equipment  Contracts.  REA  Fonna  397 
and  396:  Telephone  Equiprrtent  Contract  (InstaNa- 
tton  Only).  REA  Form  400;  Central  Offica  Equip- 
ment Contracts,  REA  Fomw  525  and  545. 

Used  to  transfer  the  responsibilities  of  completing 
the  performance  of  the  engineering  service  corv 
tract  to  another  comp««y. 

Used  to  engage  a  consulting  engineer  to  perform 
special  services. 

Building  constnictton 


Used  in  REA  Fonn  257. 


Addendum  to  Constnjction  and  Equlpmenl  Corv 
tracts  not  having  current  equal  opportunity  provi- 


Subcontracting  a  portion  of  oonstnjcUon  under  a 
consinxiHon  contract  requires  approval  of  the  bor- 
rower, surety  and  REA  prior  to  suboomracUng. 


Source  of  copies 


REA.' 

Copy  in  the  Form  515 

Contract 
REA.' 


REA.' 
REA.' 


REA.' 


REA.' 

Supt  of  Doc..  GPO. 

Wfaah.,  DC  20402.* 
Copy  in  the  Form  257 

Contract 
REA.' 


REA.' 


389- 


399a.. 

400.... 


SIS. 


S25 

525a — 

No  tami- 
s» 


545- 


787- 


TWa 


4-60 
12-67 

2-63 

7-78 

11-62 

»«2 

«-B2 

10-65 
10-65 

9-7B; 

10-62 
»-66 

O'ee 

3-«3 
»-63 


Bid  Bond 


Specw)  C^ulpmorw  CwMiaut  (IrKhMfing  lrataflatlDi))__ 


Contactor's  Bond  (Special  Telaphsne  EquipmanO.. 


AddendHRiiNa  1  to  NEA  Fomt  JB7.. 

meni  CorMract  (Inciudng  Installation). 
SpaaM.eealpmai«  Contract  (Nottnd.  InsttMiga). 


Agrsamant  to  Equipment  Contract  for 


FMiJtm. 


SupfAamental  'Agreement  to  Equipment  .Contract  tor 
FitU  TMri  .(SacoMlBry— Oeftwry,  IntMMIon,  tip- 


Teiaphona  Equipment  Contract  (lnHiltilinX»aW 

Contractor's   Bond    (Telephone  Cqutpmartt   Oon- 

«ea— naMMMn  only). 
Tataphona  .Syatam  Qonttruction  (SankMl  n 

and  Material). 


Central  Office  Equipment  Contract  (kid.  Instaaaliw^.. 
ContracterfsBond  (Osntral  OffceEfolpmeNQ 


Ito.  1  to  REA  Fomt  525.  Centnt  Office 

C^^i^^^M^^^A  ^^^^^^mM  W>inliirlmr»   |j>^a^M»ai«a*\ 

c^upinOTi  LWinKi  fniciUuinQ  iniiMmion). 

ConHniction  Centnat  Amendment 


OenM  Offica  Equipment  Contract  (Not  Indudifv 
Conakaottan  ^wamnKA 


(Uberai 

Supplament  A  to  Coostructton  CwMwt  -REA  Fomi 
S15. 


Bid  rmpoaali  on  REA  Forms  257.  -SIS.  «Ml  «25 
require  ailhera  bid  bond  or  a  certHied  cheok^n  ■« 
■equal  to-tan  percent  of  the  maximum  bid 


Puriakaia  ami  lwil<lilisii  of  voice  fraquaiioy  tapeat- 
ers,  InMk  carrier,  lubacriber  carrtar.  niict0iHva, 


associated  with  tranamia- 


.Uaad  In  RGA  Farm  Off?  wfian  the  contract  SBccaeds 

tiecooo. 
taaorpamaa  •»  tqiMatod  damagaa  provMon  Into 

ritmWfmMmtL 
Punhaaa  jnd  ^Wktar  «oice  frequency 

trunk  caniar,  aubacrtbar  cantar, 

ndto,  Mna  oamanntars,  aad  other  itona  ol 


Uaed  in  any  contract  that  contrtai  rmttrnm  er  aqu^ 
ment  that  requires  a  fieU  trial  and  has  prirnary 


Uaed  Jn  any  conkact  that  contahw  material  or  equip- 
mant'lhai  Taiiairaa  a  field  trial  aiMl  la  Vw 
arytaW  Wal  atsiiiy. 

Uaed  v^OT'Ma'CaNbsA  wNI  cover  only  the 

tMed  In  fVGA  Form  400  wrtwn  the  contract  aKOaeds 
•tflOJWD. 


d^^Mka^    *-  -  I  gl  n  J     -  *  -   -  *        ruf  A  .la     —  —  -*     ^  ■  — fc  ulna  ■ «  -  .- 

oraci  Duneo  piant  cotMMi  ano  mannoiaa,  unoar- 

enkancea  and  station  protector. 
TVBCHaae  aRfl  aimMBon  or  canvw  ornca  iwncnnQ 

aquipfNanft. 
Uaed  #)  REA  Forni'SZS  whan  the  contracts  aKoaad 

9\mmo. 


the  S2S  cofrtract 
Amaadlng  Iha  TalaphQwa  System  Construdian  Om- 

iract  (Libor  and  Materia).  REA  Fonn  515. 
PuKfaaaa-and:daiiMroenlral  office  aquipmant .».»«« 


QonalRicHan  tsl  ayalim  improvements  and  Rne  ex- 
laaiiBMi  viliafa'aaapa  of  the  project  ia  not  known. 

Uaad  In  ■  RfiA  "Fana  SIS  whan  borrower  fumiahee 
ahy  matartal'for  oonaaiictton  of  the  project 


Qopiea'in  aach  ov  the 


REA.< 

QiWi  ki'dia  raiiiraBT 

REA.' 

REA.> 

REA:* 
REA.* 

REA.» 

Copy  in  the  Fomt  «■> 

Conkact 
Soot  of  Doc..  QPO, 

Wash..  DC  20402.* 


SuolOfDocQPO, 
iMaah..  BC  tMOt.' 

Ca|iy««llMfani««t6 
Conkact 

REA.' 

REA.» 


REA.' 


therefore.  In  tke^ubfeC'danain, 


wIRtaa 


-hr 


AatMa  doewMnt  la  praducad  toy  the  FedaqI  Govarrswent  aad  la. 
ae^ani'w  ine  Drecior. 


wial  fUMMaa  ami  he  rtiipif  alwl  lafaMy  by  ary  m . _,, 

Senwcee  BMaiait  U.&'OeparlrherN  of  AgriaKm.  Rural  Electitficabonl^dnwwskaBoa  Waanagtort  OC~a02Sa  TTie  Maphone  nanber  of  the  REA  Puokcakons  Office  is 


(202)  382-6674 

''TMaooQkact-form'ia  lar 


by  die  gapaikilandonl  of  Oecuments.  flwewwient  l^iatliM  Ofllea.  Waskfcigton.  DC  20402.  REA  Form  33.  Order  Bleak  for  REA 
ConkaefFoawalrom  the  Government  PtkdktBOWcashouM  toe  uaed  to  oidar  the  pebkMkoa  ^HowdwprMeaureunder  (')  toobtancopiaaof  FormSSkomREA. 


(7  V&C  Bn  et  aeq.:  7  U&C  1B21  elaaq.) 

dated^Mareh  7.1BiB. 
HvaM  V,lli1ai.  ' 

AthnoiuUulur. 
[FR  Doa  B»*«iaD  Filed  4-2»'«:  8i46  am] 


Economic  Analysis  Staff 
Anwnamvin-OT  pfOTaroffiOf 

ii 


AOCNCv:  Economic  Analysis  Staff, 

USDA. 

action:  Final  rale. 


:Tbis 'final mle  amends  the 

Economic  AnatysisBtafTi  regdlations 
implementing  fbe  Fieeduui  of 
Information  Act  (FOIA)  to  cottform  to 


the  Department  of  Agriculture's  recently 
revised  FOIA  regtilatioBS  (7  CFR  Part  1. 
Sultpast  A)  and  Id  oomct  typograpUcal 
errors.  The  Defkartaient's.TBSBlBtians 
were  published  in>tfae>FednBl  lagiBlK 
on  December  31.  U87.  at  52  FR  48383. 

EFFECnVC  OATCMay  2, 1986. 

FOR  RIRTHai  MMMMATIDN  COmACR 

Laura  B.  Snow.  Economics  Agencies 
FOIA  Officer.  Jonanmins .Management 
Staff.  USDA.  Sooffi  4310,  South  Buildii^. 
12th  and  Independence  Avenue.  SW.. 
Washington.  DC  20ZSO.  Telephone  (ZOZ) 
447-7590. 

SUPPLEMCNTARV  MTONMATION:  This  rule 
relates  to  internal  agency  management 
Therefore,  pursuant  to  5  U.S.C.  553. 
notice  of  proposed  mlemakii^  and 
opportunity  Sor  comment  aie  not 
required  and  this  rule  may  be  made 
effective  in  less  than  30  days  after 


publication  in  tiie  Fddeial  Keglstet. 
Further,  sinoeihis  rule  Teletes  to  internal 
agenoy  management  it  is  exempt  from 
the  provisions  of  Execntrve  Orderl2291. 
Also. -this  action  is  aot  a  rule  as  defined 
by  Pub..L  06-^351  the  Regulatory 
Flexibility  Act  andihus  is  exempt  from 
the  provisions  of  that  Act 

Llstafguhjscts  IbTCPR  Fart  MBl 

Freedom  at  information. 

AccordinflAsr.  IHtft  asot  Chapter 
XXXBC  of  Title  7.  Code  of  FMeral 
Regulatioos.iis  anwwrieri  m  set  lortfa 
below. 

PAfn*  3M1>-{AaiENDED] 

1.  The  authoilty  citation  for  Part  3801 
is  revised  to  read  as  follows: 

AutfaafM7rSU£.C-JU  eadiaS;  7  COLiH- 
1.23  and  Appendix  A 
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§3901.1    (AniMidad] 

2.  Section  3901.1  is  amended  by 
removing  the  citation  "§§  1.1  through 
1.19"  and  adding  in  lieu  thereof  the 
citation  "S9  11  through  1.23". 

9  3901 J   lAnwndMl] 

3.  Section  3901.2  is  amended  by 
changing  the  citation  "5  U.S.C  52(a)(2) 
to  "5  U.S.C.  552(a)(2)". 


§3001.3    [AmwKtod] 

4.  Section  3901.3  is  amended  by 
removing  the  citation  "5  1.3(b)"  and 
adding  in  lieu  thereof  the  citation 

"§  1.3(a)(3)";  and  by  removing  the  word 
"in"  in  its  first  appearance  in  the  second 
sentence  and  adding  in  lieu  thereof  the 
word  "is". 

§3901.4    [Amenctod] 

5.  Section  3901.4  is  amended  by 
removing  the  citation  '§  1.7(a)"  and 
adding  in  lieu  thereof  the  citation 
"§  1.8(a)". 

Done  at  Washington.  DC,  this  19th  day  of 
April,  1968. 

Keith  |.  Collins, 

Director,  Economic  Analysis  Staff. 

[FR  Doc.  88-9882  Filed  4-29-88;  8:45  am) 

HLUNQ  COOC  3410>1S-« 


DEPARTMENT  OF  COMMERCE 

Office  of  ttM  Secretary 

15  CFR  Part  15b 

[Docket  Na  30210-00S3] 

Involuntary  CtiHd  and  Spousal  Support 
AOotmenta  of  NOAA  Coirps  Officers 

agency:  Office  of  the  Secretary. 
Commerce  (DOC). 
action:  Final  rule. 


:  This  rule  implements  section 
172  of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  (Pub.  L  97- 
248).  It  provides  specific  guidance  on 
processing  involuntary  child  or  child 
and  spousal  support  allotments  to 
states,  courts,  and  other  interested 
parties.  The  issuance  (a)  establishes 
Department  of  Commerce  policy;  (b) 
provides  instructions  on  the  service  of 
notice;  (c)  defines  the  limitations  or  the 
amount  of  a  support  allotment;  (d) 
prescribes  procedures  for  officer 
notification  and  consultation;  and  (e) 
lists  the  designated  official  who  wiU 
process  involuntary  support  allotments. 
The  final  rule  is  substantially  the  same 
as  the  proposed  rule  published  in  the 
Federal  Register  March  21. 1983  (48  FR 
11720).  Changes  are  primarily 
administrative. 
EFFCCnVf  DATE  August  1, 1988. 


FOR  nNITMCfl  INRNNIATION  CONTACT: 

Mr.  Eric  Moll.  202-377-5391. 

SUPPtEMENTARY  INFORMATION:  Written 
comments  were  requested  by  May  20. 
1983.  One  comment  was  received  on 
October  24, 1986.  and  was  considered  in 
the  final  rule.  The  comment 
recommended  an  additional  section 
describing  procedures  to  follow  in  the 
event  of  an  erroneous  notice  from  an 
authorized  person.  Since  circumstances, 
such  as  spouse  remarriage,  may  alter 
support  obligations,  providing  a 
mechanism  for  formal  notification  of 
change  or  error  is  reasonable  and  was 
added  at  S  15b.5(d)(l)(iii). 

Executive  Order  12291 

DOC  has  determined  that  this  rule  is 
not  a  major  rule  for  the  purpose  of  E.O. 
12291,  because  it  is  not  likely  to  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  and  therefore  does  not 
require  a  regulatory  impact  analysis. 

Executive  Order  12812 

This  rule  does  not  contain  policies 
with  Federalism  implications  to  warrant 
preparation  of  a  Federalism  assessment 
under  E.0. 12612. 

Paperworic  Reduction  Act 

The  rule  contains  information 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act.  These 
requirements  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
approval.  Comments  may  be  addressed 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington. 
DC  20503,  Attention:  Desk  Officer  for 
NOAA. 

Regulatory  Flexibility  Act  of  1980 

I  certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  this  rule  affects  individuals  and 
individuals  are  not  defined  as  small 
entities  for  purposes  of  the  Regulatory 
Flexibilify  Act  (5  U.S.C.  601). 

List  of  Subjects  in  15  CFR  Part  15b 

Child  support.  Alimony,  Wages. 
Government  employee.  NOAA  Corps 
allotments. 

Date:  April  28, 1988. 
Robert  Bniin]«y. 
General  Counsel. 

Accordingly  Subtitle  A.  15  CFR  is 
amended  by  adding  a  new  Part  15b. 
reading  as  follows: 


PART  ISb-INVOLUNTARY  CHILD 
AND  SPOUSAL  SUPPOfrr 
ALLOTMENTS  OF  NOAA  CORPS 
OFFICERS 

ISb.l  Purpose. 

15b.2  Applicability  and  scope. 

15b.3  Definitions. 

15b.4  Policy. 

15b.5  Procedures. 

Autlmity:  37  U.S.C.  101, 706;  15  U.S.C.  1673; 
42  U.S.C.  665. 

§l5b.1    Purpose. 

This  part  provides  implementing 
policies  governing  involuntary  child  or 
child  and  spousal  support  allotments  for 
^officers  of  the  uniformed  service  of  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA),  and  prescribes 
applicable  procedures. 

§15b.2    AppHcabNIty  end  scope. 

This  part  apphes  to  Commissioned 
Officers  of  the  NOAA  Corps  on  active 
duty. 

§1Sb.3   DeflnMons. 

(a)  Active  duty.  Full-time  duty  in  the 
NOAA  Corps. 

(b)  Authorized  person.  Any  agent  or 
attorney  of  any  state  having  in  effect  a 
plan  approved  under  part  D  of  tide  IV  of 
the  Social  Securify  Act  (42  U.S.C.  651- 
664),  who  has  the  dufy  or  authority  to 
seek  recovery  of  any  amounts  owed  as 
child  or  child  and  spousal  support 
(including,  when  authorized  under  the 
state  plan,  any  official  of  a  political 
subdivision);  and  the  court  that  has 
authority  to  issue  an  order  against  a 
member  for  the  support  and 
maintenance  of  a  child  or  any  agent  of 
such  court. 

(c)  Child  support  Periodic  payments 
for  the  support  and  maintenance  of  a  , 
child  or  children,  subject  to  and  in 
accordance  with  state  or  local  law.  This 
includes  but  is  not  limited  to,  payments 
to  provide  for  health,  education, 
recreation,  and  clothing  or  to  meet  other 
specific  needs  of  such  a  child  or 
children. 

(d)  Designated  official.  The  official 
who  is  designated  to  receive  notices  of 
failure  to  make  payments  from  an 
authorized  person  (as  defined  in 
paragraph  (b)  of  this  section).  For  the 
Department  of  Commerce  this  official  is 
the  Assistant  General  Counsel  for 
Administration. 

(e)  Notice.  A  court  order,  letter,  or 
similar  documentation  issued  by  an 
authorized  person  providing  notification 
that  ■*  member  has  failed  to  make 
periodic  support  payments  under  a 
support  order. 
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(f)  Spousal  support  Periodic  payments 
for  the  support  and  maintenance  of  a 
spouse  or  former  spouse,  in  accordance 
with  state  and  local  law.  It  includes,  but 
is  not  limited  to.  separate  maintenance, 
alimony  while  litigation  continues,  and 
maintenance.  Spousal  support  does  not 
include  any  payment  for  transfer  of 
property  or  its  value  by  an  individual  to 
his  or  her  spouse  or  former  spouse  in 
compliance  with  any  community 
property  setUement,  equitable 
distribution  of  property,  or  other 
division  of  property  between  spouses  or 

.  former  spouses. 

(g)  Support  order.  Any  order  for  the 

'  support  of  any  person  issued  by  a  court 
of  competent  jurisdiction  or  by 

'  administrative  procedures  established 
under  state  law  that  affords  substantial 
due  process  and  is  subject  to  judicial 
review.  A  court  of  competent 
jurisdiction  includes:  (1)  Indian  tribal 
courts  within  any  state,  territory,  or 
possession  of  the  United  States  and  the 
District  of  Colcmibia;  and  (2)  a  court  in 

•  any  foreign  country  with  which  the 
United  States  has  entered  into  an 
agreement  that  requires  the  United 
States  to  honor  the  notice. 

§lSb.4   Policy. 

(a)  It  is  the  policy  of  the  Department 
of  Commerce  to  require  Commissioned 
Officers  of  the  NOAA  Corps  on  active 
duty  to  make  involuntary  allotments 
fronvpay  and  allowances  as  payment  of 
child,  or  child  and  spoiisal,  support 
payments  when  the  officer  has  failed  to 
make  periodic  payments  under  a 
support  order  in  a  total  amount  equal  to 
the  support  payable  for  two  months  or 
longer.  Failure  to  make  such  payments 
shall  be  established  by  notice  from  an 
authorized  person  to  the  designated 
official.  Sudi  notice  shall  specify  the 
name  and  address  of  the  person  to 
whom  the  allotment  is  payable.  The 
amount  of  the  allotment  shall  be  the 
amount  necessary  to  comply  with  the 
support  order.  If  requested,  the 
allotment  may  include  arrearages  as 
well  as  amounts  for  ciuxent  support 
except  that  the  amount  of  the  allotment, 
together  with  any  other  amounts 
withheld  for  support  from  the  officer  as 
a  percentage  of  pay,  shall  not  exceed  the 
limits  prescribed  in  section  303  (b)  and 
(c)  of  die  Consumer  Credit  Protection 
Act  (15  U.S.C.  1673).  An  allotment  under 
this  Part  shall  be  adjusted  or 
discontinued  upon  notice  from  an 
authorized  person. 

(b)  Notwithstanding  the  above,  no 
action  shcdl  be  taken  to  require  an 
allotment  from  the  pay  and  allowances 
of  any  officer  until  such  officer  has  had 
a  consultation  with  an  attorney  from  the 
'  Office  of  the  Assistant  General  Counsel 


for  Administration,  in  person,  to  discuss 
the  legal  and  other  factors  involved  with 
respect  to  the  officer's  support 
obligation  and  his/her  failure  to  make 
payments.  Where  it  has  not  been 
possible,  despite  continuing  good  faith 
efforts  to  arrange  such  a  consultation, 
the  allotment  shall  start  the  first  pay 
period  begiiming  after  30  days  have 
elapsed  since  the  notice  required  in 
paragraph  (d)(1)  of  { 15b.  is  given  to  the 
affected  officer. 

SISb.5    Procedures. 

(a)  Service  of  notice  (1)  An  authorized 
person  shall  send  to  the  designated 
official  a  signed  notice  that  includes: 

(i)  A  statement  that  delinquent 
support  payments  equal  or  exceed  the 
amount  of  support  payable  for  2  months 
imder  a  support  order,  and  a  request 
that  an  allotment  be  initiated  pursuant 
to  42  U.S.C.  665. 

(ii)  A  certified  copy  of  the  support 
order. 

(iii)  The  amount  of  the  monthly 
support  payment.  Such  amount  may 
include  arrearages,  if  a  support  order 
specifies  the  payment  of  such 
arrearages.  The  notice  shall  indicate 
how  much  of  the  amount  payable  shall 
be  applied  toward  liquidation  of  the 
arrearages. 

(iv)  Sufficient  information  identifying 
the  officer  to  enable  processing  by  the 
designated  official,  llie  following 
information  is  requested: 

(A)  Full  name; 

(B)  Social  Security  Number 

(C)  Date  of  birth;  and 

(D)  Duty  station  location. 

(v)  The  full  name  and  address  of  the 
allottee.  The  allottee  shall  be  an 
authorized  person,  the  authorized 
person's  designee,  or  the  recipient 
named  in  the  support  order. 

(vi)  Any  limitations  on  the  duration  of 
the  support  allotment. 

(vii)  A  certificate  that  the  official 
sending  the  notice  is  an  authorized 
person. 

(viii)  A  statement  that  delinquent 
support  payments  are  more  than  12 
weeks  in  arrears,  if  appropriate. 

(2)  The  notice  shall  be  accomplished 
by  certified  or  registered  mail,  return 
receipt  requested,  or  by  personal 
service,  upon  the  appropriate  designated 
official,  who  shall  note  the  date  and 
time  of  receipt  on  the  notice. 

(3)  The  notice  is  effective  when  it  is 
received  in  the  office  of  the  designated 
official. 

(4)  When  the  information  submitted  is 
not  sufficient  to  identify  the  officer,  the 
notice  shall  be  returned  directly  to  the 
authorized  person  with  an  explanation 
of  the  deficiency.  However,  prior  to 
returning  the  notice  if  there  is  sufficient 


time,  an  attempt  should  be  made  to 
inform  the  authorized  person  who 
caused  the  notice  to  be  served,  that  it 
will  not  be  honored  unless  adequate 
information  is  supplied. 

(5)  Upon  receipt  of  effective  notice  of 
delinquent  support  payments,  together 
with  all  required  supplementary 
documents  and  information,  the 
designated  official  shall  identify  the 
officer  from  whom  moneys  are  due  and 
payable.  The  allotment  shall  be 
established  in  the  amount  necessary  to 
comply  with  the  support  order  and  to 
liquidate  arrearages  if  provided  by  a 
support  order  when  the  maximum 
amount  to  be  allotted  under  this 
provision,  together  with  any  other 
moneys  witliield  for  support  from  the 
officer,  does  not  exceed: 

(i)  50  percent  of  the  officer's 
disposable  earnings  for  any  month 
where  the  officer  asserts  by  affidavit  or 
other  acceptable  evidence,  that  he/she 
is  supporting  a  spouse  and/or 
dependent  child,  other  than  a  party  in 
the  support  order.  When  the  officer 
submits  evidence,  copies  shall  be  sent  to 
the  authorized  person,  together  with 
notification  that  the  officer's  support 
olaim  will  be  honored. 

U  the  support  claim  is  contested  by 
the  authorized  person,  that  authorized 
person  may  refer  this  matter  to  the 
appropriate  court  or  other  authority  for 
resolution. 

(ii)  60  percent  of  the  officer's 
disposable  earnings  for  any  month 
where  the  officer  fails  to  assert  by 
affidavit  or  other  acceptable  evidence 
that  he/she  is  supporting  a  spouse  and/ 
or  dependent  child. 

(iii)  Regardless  of  the  limitations 
above,  an  additional  5  percent  of  the 
officer's  disposable  earnings  shall  be 
withheld  when  it  is  stated  in  the  notice 
that  the  officer  is  in  arrears  in  an 
amount  equivalent  to  12  or  more  weeks' 
support. 

(b)  Disposable  earnings. 

The  following  moneys  are  subject  to 
inclusion  in  computation  of  the  officer's 
disposable  earnings: 

(1)  Basic  pay. 

(2)  Special  pay  (including  enlistment 
and  reenlistment  bonuses). 

(3)  Accrued  leave  payments  (basic 
pay  portions  only). 

(4)  Aviation  career  incentive  pay. 

(5)  Incentive  pay  for  Hazardous  Duty. 

(6)  Readjustment  pay. 

(7)  Diving  pay. 

(8)  Sea  pay. 

(9)  Severance  pay  (including  disabilify 
severance  pay). 

(10)  Retired  pay  (including  disability 
retired  pay). 
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(c)  Exclusions.  la  detennining  the 
amount  of  any  moneys  due  from  or 
payable  by  tbie  United  States  to  any 
individual,  there  shall  be  excluded 
amounts  which  are: 

(1)  Owed  by  the  officer  to  the  United 
States. 

(2)  Required  by  law  to  be  deducted 
from  the  remuneration  or  other  payment 
involved,  including,  but  not  limited  to: 

(i)  Amounts  withheld  from  benefits 
payable  under  Title  II  of  the  Social 
Security  Act  where  the  withholding  is 
required  by  law. 

(ii)  Federal  employment  taxes. 

(3)  Properly  withheld  for  federal  and 
state  income  tax  purposes  if  the 
withholding  of  the  amounts  is 
authorized  by  law  and  if  amounts 
withheld  are  not  greater  than  would  be 
the  case  if  the  individual  claimed  all 
dependents  to  which  he/she  were 
entitled.  The  withholding  of  additionttl 
amounts  pursuant  to  section  3402(i)  of 
Title  26  of  the  United  SUtes  Code  may 
be  permitted  only  when  the  officer 
presents  evidence  of  a  tax  obligation 
which  supports  the  additional 
withholding. 

(4)  Deducted  for  servicemen's  Group 
Life  Insurance  coverage. 

(5)  Advances  of  pay  that  may  be  due 
and  payable  by  the  ofBcer  at  some 
future  date. 

(d)  Officer  notification.  (1)  As  soon  as 
possible,  but  not  later  than  15  calendar 
days  after  the  date  of  receipt  of  notice, 
the  designated  official  shall  send  to  the 
officer,  at  his/her  duty  station  or  last 
known  address,  written  notice: 

(i)  That  notice  has  been  received  from 
an  authorized  person,  including  a  copy 
of  the  documents  submitted; 

(ii)  Of  the  maximum  limitations  set 
forth,  with  a  request  that  the  officer 
submit  supporting  affidavits  or  other 
documentation  necessary  for 
determining  the  applicable  percentage 
limitation: 

(iii)  That  the  officer  may  submit 
supporting  affidavits  or  other 
documentation  as  evidence  that  the 
information  contained  in  the  notice  is  in 
error 

(iv)  That  by  submitting  supporting 
affidavits  or  other  necessary 
documentation,  the  officer  consents  to 
the  disclosure  of  such  information  to  the 
party  requesting  the  support  allotment; 

(v)  Of  the  amount  or  percentage  that 
will  be  deducted  if  the  officer  fails  to 
submit  the  documentation  necessary  to 
enable  the  designated  official  to  respond 
to  the  notice  within  the  prescribed  time 
limits: 

(vi)  That  legal  counsel  will  be 
provided  by  the  Office  of  the  Assistant 
General  Counsel  for  Administration;  and 


(vii)  Of  the  date  that  jhe  allotment  is 
scheduled  to  begin. 

(2)  The  officer  shall  be  provided  with 
the  following: 

(i]  A  consultation  in  person  with  an 
attorney  from  the  Office  of  the  Assistant 
General  Counsel  for  Administration,  to 
discuss  the  legal  and  other  factors 
involved  with  the  officer's  support 
obligation  and  his/her  failures  to  make 
payment 

(ii)  Copies  of  any  other  documents 
submitted  with  the  notice. 

(3)  The  Office  of  the  Assistant 
General  Counsel  for  Administration  will 
make  every  effort  to  see  that  the  officer 
receives  a  coasnltation  cancesaing  the 
support  obligation  and  the  consequences 
of  failure  to  make  payments  within  30 
dajrs  of  the  notice  required  in  paragraph 
(d)(1).  In  the  event  such  consultation  is 
not  possible,  despite  enmimdng  good 
faith  efforts  to  arrange  a  coasoltation, 
no  action  shall  be  taken  to  require  an 
allotment  from  the  pay  and  allowances 
of  any  NOAA  Corps  Officer  until  30 
days  have  elapsed  after  die  notice 
described  in  paragraph  (dKl)  is  given  to 
the  affected  officer. 

(4)  If,  within  30  days  of  the  date  of  die 
notice,  the  officer  has  furnished  the 
designated  official  affidavits  or  other 
documentation  showing  the  information 
in  the  notice  to  be  in  error,  the 
designated  official  shall  consider  the 
officer's  response.  The  designated 
official  may  return  to  the  authorized 
person,  wiOiout  action,  the  notice  for  a 
statutorily  required  support  allotment 
together  with  the  member's  affidavit  and 
other  dociunentation,  if  the  member 
submits  substantial  proof  of  error,  such 
as: 

(i)  Thesupport  payments  are  not 
delinquent. 

(ii)  The  undertying  support  order  in 
the  notice  has  been  amended, 
superseded,  or  set  aside. 

(e)  Absence  of  funds.  (1)  When  notice 
is  served  and  the  identifieid  officer  is 
found  not  to  be  entitled  to  moneys  due 
from  or  payable  by  NOAA.  the 
designated  official  shall  return  the 
notice  to  the  authorized  person,  and 
advise  that  no  moneys  are  due  from  or 
payable  by  NOAA  to  the  named 
individual. 

(2)  Y^are  it  appears- thaf  aoaaya  ase 
only  temporarily  exhausted  or  odierwise 
unavailable,  the  authorized  persim  shaD 
be  fully  advised  as  to  why,  and  for  how 
long,  the  money  will  be  imavailable. 

(3)  In  instances  where  the  officer 
separate*  fivm  active  duty  service,  the 
authorized  person  shall  be  informed  by 
the  Office  of  Commissioned  Personnel, 
NOAA  Corps  that  the  allotment  is 
discontinued. 


(4)  Payment  of  statutorily  required 
allotments  shall  be  enforced  over  other 
voluntary  deductions  and  allotments 
when  the  grass  amount  of  pay  and 
allowances  is  not  sufficient  to  permit  all 
authorized  deductions  and  collections. 

(f)  Allotment  of  funds.  (1)  The 
authcHized  person  or  allottee  shall  notify 
the  designated  official  promptly  if  the 
operative  court  order  upon  wfaidi  the 
allotment  is  based  is  vacated,  modified, 
or  set  aside.  The  designated  official 
shall  also  be  notified  of  any  events 
affecting  the  allottee's  eligibility  to 
receive  the  allotment,  such  as  the  former 
spouse's  remarriage,  if  a  part  of  the 
payment  is  for  ^wnsal  support,  and 
notice  of  a  change  in  eligibility  for  child 
support  payments  under  circumstances 
of  death,  emancipation,  adoption,  or 
attainment  of  majority  of  a  duld  whose 
support  is  provided  throu^  the 
allotment 

(2)  An  allotment  established  under 
this  Directive  shall  be  adjusted  or 
discontinued  upon  notice  from  the 
authorized  person. 

(3)  Neither  the  Department  of 
Commerce  nor  any  officer  or  employee 
thereof,  shall  be  liable  for  any  payment 
made  frt)m  moneys  due  bom,  or  payable 
by,  the  Department  of  Commerce  to  any 
individuals  pursuant  to  notice  regular  on 
its  foce,  if  such  payment  is  made  in 
accordance  with  this  Part.  If  a 
designated  official  receives  notice  based 
on  support  which,  on  its  face,  appears  to 
conform  to  the  law  of  the  jurisdiction 
frt>m  which  it  was  issued,  the  designated 
official  shall  not  be  required  to  ascertain 
whether  the  authority  that  issued  the 
orde  had  obtained  personal  jurisdiction 
over  the  member. 

(4)  Effective  data  of  allotment  The 
allotment  shall  start  with  the  first  pay 
period  beginning  after  the  officer  has 
had  a  consultation  with  an  attorney 
frtnn  the  Office  of  the  Assistant  General 
Counsel  for  Administration  but  not  later 
than  the  first  pay  period  beginning  after 
30  days  have  elapsed  since  the  notice 
requfred  in  paragraph  (d)(1)  of  this 
section  is  given  to  die  affected  officer. 
The  Department  of  Commerce  shall  not 
be  required  to  vary  its  normal  NOAA 
Corps  allotment  payment  cycle  to 
comply  with  the  notice. 

(g)  Designated  official.  Notice  should 
be  sent  to:  The  Assistant  General 
Counsel  for  Administratioa.  Office  of 
the  General  CoonsaL  US.  Department  of 
Commerce,  WasidagtOB,  DC  2023a  (202) 
377-6387. 

[FR  Doc  88-0901  Filed  4-28-48;  6:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21CFRPart81 
[Doctcat  Na  76N-0366] 

Provisional  Listing  of  FDAC  Rad  No.  3, 
DAC  Red  No.  33.  and  DftC  Red  No.  36; 
Postponement  of  Cloaing  Date 

AQENCY:  Food  and  Drug  Administration. 
ACTlOti;  Final  rule. 

summary:  The  Food  and  Drug 
Administratiop  (FDA)  is  postponing  the 
closing  date  for  the  provisional  listings 
of  FD&C  Red  No.  3  for  use  in  coloring 
cosmetics  and  externally  applied  drugs, 
the  lakes  of  FD&C  Red  No.  3  for  use  in 
coloring  food  and  ingested  drugs,  and 
D&C  Red  No.  33  and  D&C  Red  No.  36  for 
use  as  color  additives  in  drugs  and 
cosmetics.  The  new  closing  date  for  the 
provisional  listing  of  these  color 
additives  wnll  be  July  1, 1988.  This 
postponement  will  provide  additional 
time  for  FDA  to  complete  its  evaluation 
of  the  information  on  FD&C  Red  No.  3, 
and  to  prepare  appropriate  Federal 
Register  dociunents  for  FD&C  Red  No.  3, 
D&C  Red  No.  33,  and  D&C  Red  No.  36. 
EFFECnVE  DATC:  Effective  May  2, 1988, 
the  new  closing  date  for  FD&C  Red  No.  3 
and  its  lakes.  D&C  Red  No.  33,  and  D&C 
Red  No.  36  will  be  July  1, 196a 
FOR  FURTHER  INFORMATION  CONTACT: 

Gerad  L  McCowin,  Center  for  Food 

Safety  and  Applied  Nutrition  (HFF-330). 

Food  and  Drug  Administration,  200  C  St. 

SW.,  Washington,  DC  20204,  202-472- 

5676. 

SUPPtEMENTARY  INFORMATION: 

FDftC  Red  No.  3 

FDA  established  the  current  closing 
date  of  May  2, 1988,  by  a  rule  published 
in  the  Federal  Register  of  November  3, 
1987  (52  FR  42096).  At  that  time,  FDA 
postponed  the  closing  date  to  provide 
time  for  the  agency  to  (1)  complete  its 
review  of  the  report  of  the  scientific 
review  panel,  (2)  consider  the  impact  if 
any,  of  the  recent  decision  in  Public 
Citizen  v.  Young.  831  F.2d  1108  (D.C. 
1987),  and  (3)  develop  and  issue  an 
appropriate  Federal  Register  document. 

Because  of  the  complexity  of  the 
issues  involved  in  the  evaluation  of  the 
data  for  FD&C  Red  No.  1  the  agency 
previously  concluded  that  the  closing 
date  for  the  provisional  listing  of  FD&C 
Red  No.  3  should  be  extended  until  May 
2, 1988.  (For  further  discussion  of  the 
issues  concerning  FD&C  Red  No.  3  see 
50  FR  26377  at  28379:  June  26, 1985,  and 
50  FR  35783  at  35786;  September  4. 1985.) 
Additional  time  is  now  needed  for  the 


agency  to  complete  its  evaluation  of  the 
safety  of  FD&C  Red  No.  3.  In  addition, 
the  extension  of  time  will  be  used  to 
complete  the  evaluation  of  the  data 
submitted  in  response  to  the  request  for 
usage  information  on  FD&C  Red  No.  3 
which  published  in  die  Federal  Register 
of  November  19, 1987  (52  FR  44485)  and 
December  21, 1987  (52  FR  48326).  For 
these  reasons,  the  agency  believes  it  is 
reasonable  to  postpone  the  closing  date 
for  FD&C  Red  No.  3  until  July  1, 1988. 
The  extension  will  also  permit  time  for 
the  development  and  issuance  of  an 
appropriate  Federal  Register  document. 

D&C  Red  No.  33  and  DftC  Red  No.  36 

FDA  established  the  current  closing 
date  of  May  3, 1986,  for  D&C  Red  No.  33 
and  D&C  Red  No.  36,  by  a  rule  published 
in  die  Federal  Register  of  March  4, 1988 
(53  FR  6983).  At  diat  time,  FDA 
postponed  the  closing  date  tu  (1) 
consider  the  impact,  if  any,  of  the  recent 
decision  in  Public  Citizen  v.  Young.  831 
F.2d  1108  (D.C.  1987),  and  (2)  provide 
time  for  the  agency  to  prepare  Federal 
Register  documents  that  would  explain 
the  basis  for  the  agency's  decisions 
concerning  the  conditions  under  which 
these  color  additives  could  be  safely 
used. 

The  agency  has  not  yet  completed 
documents  fully  describing  the  bases  for 
each  of  these  decisions  and  setting  forth 
detailed  conditions  for  use.  Therefore, 
FDA  believes  that  it  is  reasonable  to 
postpone  the  closing  date  for  these  color 
additives  until  July  1, 1988,  to  provide 
time  for  the  preparation  and  publication 
of  appropriate  Federal  Register 
documents.  The  agency  intends  to 
publish  these  documents  as  soon  as 
possible. 

Conclusions 

The  agency  has  considered  what,  if 
any,  effect  this  extension  would  have  on 
the  public  health.  FDA  has  concluded 
that  there  is  no  basis  to  believe  that  a  2- 
month  extension  would  present  a  hazard 
to  public  health.  This  extension  is  thus 
consistent  with  Mcllwain  v.  Hayes,  690 
F.2d  1041  (D.C.  Cir.  1982).  Because  of  the 
shortness  of  time  until  die  May  2, 1988, 
and  May  3, 1988,  closing  dates,  FDA 
concludes  that  notice  and  public 
procedure  on  this  regulation  are 
impracticable  and  that  good  cause 
exists  for  issuing  the  postponement  as  a 
final  rule  and  for  an  effective  date  of 
May  2, 1988.  This  regulation  will  permit 
the  uninterrupted  use  of  these  color 
additives  until  further  action  is  taken.  In 
accordance  widi  5  U.S.C.  553  (b)  and  (d) 
(1)  and  (3),  this  postponement  is  issued 
as  a  final  regulation,  effective  May  2, 
1988. 


List  of  Subjects  in  21 CFR  Part  31 

Color  additives.  Cosmetics,  Drugs. 

Therefore,  under  the  Transitional 
Provisions  of  the  Color  Additive 
Amendments  of  1960  to  die  Federal 
Food,  Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  Part  81  is  amended 
as  follows: 

PART  81— GENERAL  SPEaFICATIONS 
AND  GENERAL  RESTRICTIONS  FOR 
PROVISIONAL  COLOR  ADDITIVES 
FOR  USE  IN  FOODS,  DRUGS,  AND 
COSMETICS 

1.  The  authority  citation  for  21  CFR 
Part  81  continues  to  read  as  follows: 

Authority:  Sees.  701.  706,  52  Stat.  1055-1056 
as  amended,  74  Stat.  399-407  as  amended  (21 
U.S.C.  371,  376);  Title  U,  Pub.  L  86-618;  sec. 
203,  74  Stat.  404-407  (21  U.S.C  376.  note);  21 
CFR  5.10. 

981.1    [Amsndad] 

2.  Section  81.1  Provisional  lists  of 
color  additives  is  amended  in  the  tables 
of  paragraph  (a)  for  the  entry  "FD&C 
Red  No.  3,"  and  of  paragraph  (b)  for  die 
entries  "D&C  Red  No.  33"  and  "D&C  Red 
No.  36"  by  revising  the  closing  date  to 
read  "July  1, 1988." 

§81.27    [Amandsd] 

3.  Section  81.27  Conditions  of 
provisional  listing  is  amended  in  the 
table,  appearing  in  the  introductory  text 
in  paragraph  (d),  by  revising  the  closing 
date  for  die  entiies  "FD&C  Red  No.  3," 
"D&C  Red  No.  33"  and  "D&C  Red  No. 
36"  to  read  July  1. 198a 

Dated:  April  28, 1988. 
John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 
[FR  Doc.  88-9614  Filed  4-29-88;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Aaaiatant  Secretary  for 
Pul>lic  and  Indian  Housing 

24  CFR  Part  968 

[Docket  Na  R-M-1377;  FR-241S] 

Comprehenalve  Improvement 
Aaaistance  Program;  Multi-Stage 
Funding 

aoency:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian  Housing, 

HUD. 

action:  Final  rule. 


I 
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:  This  rule  amends  Part  968, 
governing  the  Comprehensive 
Improvement  Assistance  Program 
(CIAP),  usually  funded  in  one  stage,  to 
permit  multi-stage  funding  of  projects  on 
an  exception  basis.  The  rule  currently 
provides  that  funding  may  exceed  one 
stage  on  an  exception  basis,  bat  funding 
is  limited  to  two  stages. 
EFFECnvi  DATE  June  16, 1988. 
FOR  FURTNCR  IMTOnHATlOW  CONTACT: 

Janice  Rattley,  Director.  Project 
Management  Division.  Office  of  Public 
Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.  20410-5000.  telephone  (202)  755- 
1800.  (This  is  not  a  toll-free  telephone 
number.) 

SUPPLEMCNTARV  mrORMATION: 


Background 

The  statutory  provision  authorizing 
the  Comprehensive  Improvement 
Assistance  Program,  section  14  of  the 
United  States  Housing  Act  of  1937  (42 
U.S.C.  1437?),  contains  various 
requirements  concerning  the  process  of 
assessing  the  improvements  needed  and 
developing  a  plan  for  making  the 
necessary  improvements  and 
replacements,  but  it  does  not  contain 
any  requirements  concerning  the 
number  of  stages  in  which  | 

improvements  are  to  be  funded. 
Therefore,  the  Secretary  is  authorized 
under  section  14(j)  to  handle  such  an 
issue  by  regulation. 

The  plans  required  under  the  statute 
are  five-year  plans,  which  are  revised 
each  year  to  cover  the  next  five-year 
period.  The  maximum  length  of  time  for 
completion  of  the  comprehensive 
modernization  for  a  project  under  the 
current  rule  is  five  years,  regardless  of 
whether  it  is  funded  in  one  stage,  or  on 
an  exception  basis,  in  two  stages.  At  the 
time  initial  funding  is  approved,  the  total 
amount  required  for  the  entire  project  is 
estimated  and  the  first  increment  is 
approved.  The  additional  increment  of 
funding  is  approved  in  a  subsequent 
year  if  the  PHA  complies  with  all  HUD 
requirements  and  fimding  is  available. 

Changes  to  the  Role  : 

The  current  rule,  in  S  968.5(g),  ' 

authorizes  one-stage  comprehensive 
modernization  funding  as  the  general 
rule.  It  requires  two-stage  funding  for 
Public  Housing  Agencies  (PHAs). 
including  Indian  Housing  Authorities 
(IHAs).  that  lack  modernization 
capability,  i.e.,  that  have  received 
approval  for  the  use  of  funds  which 
have  not  been  committed  for 
modernization  work  in  more  than  three 
years,  where  HUD  has  determined  that 
the  failure  to  commit  funds  is  due  to 


reasons  within  the  PHA's  control.  The 
current  rule  also  permits  twe-sfage 
funding  for  projects  of  rodt  magnlfude 
that  the  HUD  office  lacks  sufficient 
funding  in  a  particular  year  for  the 
entire  project  and  for  projects  of  PHAs 
that  lack  management  capability. 

However,  the  Department  has 
determined  that  some  comprehensfve 
modernization  program^  for  large 
projects  are  so  complex  and  costly  that 
more  than  two  stages  are  needed 
because  a  particular  HUD  office  lacks 
sufficient  funding  over  a  two-stage 
period  or  the  PHA  is  unable  to 
administer  the  program  in  just  two 
stages.  In  addition,  in  the  case  of 
comprehensive  modernization  being 
undertaken  by  PHAs  that  lack 
modernization  or  management 
capabihty,  the  Srst  stage  must  be 
devoted  to  addressing  the  capabihty 
problems,  and  at  least  two  stages  may 
be  needed  thereafter.  Therefore,  this 
rule  revises  the  provisions  permitting 
"two-stage  funding"  fj  98e.5(g)(2))  to 
allow  "multi-stage  funding."  Under  this 
revised  rule,  a  maximum  of  five  stages 
will  be  permitted. 

The  general  rule  (in  9  968.5(g]ri]]  that 
funding  be  done  in  one  stage  will 
remain.  Modernization  is  generally  to  be 
funded  in  one  stage.  In  the  revised  rule, 
however,  multi-stage  funding  will  be 
permitted  on  an  exception  basis  for  any 
project  for  which  the  PHA  and  HUD 
decide  it  is  appropriate.  These  changes 
to  the  rule  make  paragraph  S  968.5(g)(3) 
of  the  current  rrde  (that  permits  either 
one-stage  funding  or  two-stage  funding 
for  lead-based  paint  testing  and 
abatement  activities)  unnecessary,  so 
that  paragraph  is  omitted  in  this 
revision. 

Because  of  the  complex  nature  of 
comprehensive  modernization,  the 
regulatory  provision  requiring  a  project 
funded  in  one  stage  be  to  completed 
within  three  years  has  been  found  to  be 
unrealistic.  Similarly,  the  requirement 
that  a  project  funded  in  two  stagefS  be 
completed  over  a  period  not  to  exceed 
five  years  has  been  found  to  be 
unworkable.  Therefore,  the  provision 
concerning  the  implementation  period. 
S  968.5(g)(3)  of  this  revised  rule,  limits 
the  length  of  the  implementation  period 
for  the  original  funding  stage,  or  each 
additional  stage  permitted  as  an 
exception,  to  not  more  than  five  years 
from  the  date  on  which  that  stage  is 
funded.  In  the  case  of  multi-stage 
funding,  it  is  expected  that  the  first  stage 
and  each  additional  stage  permitted 
under  an  exception  will  be  completed  in 
less  than  five  years,  so  that  the  total 
period  of  multi-stage  comprehensive 
modernization  will  be  minimized. 


This  rule  also  updates  the  0MB 
approval  nimiber  contained  in  the 
section  under  revision. 

fustificatifm  for  Final  Rule 

It  is  the  policy  of  this  Department  to 
publish  for  comment,  rules  relating  to 
public  property,  loans,  grants,  benefits, 
or  contracts,  despite  the  exemption 
contained  in  5  U.S.C.  553  from  the 
requirement  to  solicit  public  comment 
for  these  rules.  However,  in  accordance 
with  24  CFR  Part  10.  the  Department 
may  omit  solicitation  of  pubUc  comment 
before  pubUshing  a  final  rule,  in  a 
particular  case,  if  such  comment  is  not 
required  by  statute  and  solicitation  and 
consideration  of  pubhc  comment  are 
"impracticable,  unnecessary  or  contrary 
to  the  public  interest" 

In  this  case,  public  comment  is  not 
required  by  statute.  The  change  deals 
with  a  matter  of  technical  procedure  and 
permits  greater  flexibility  in  the 
operation  of  the  program.  In  effect,  it 
relieves  a  burden  currently  imposed  by 
the  rule  that  PHAs  complete  their 
modernization  programs  in  a  very  short 
period.  The  change  will  be  beneficial  to 
PHAs  and  to  HUD  offices  and  will  have 
no  appreciable  effect  on  members  of  the 
public.  Consequently,  the  Depariment 
has  determined  that  solicitation  of 
public  comment  prior  to  making  these 
changes  effective  is  unnecessary. 

Fmdings  and  Certifications 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulation  issued  by  the  President  on 
February  17, 1981.  Analysis  of  the  rule 
indicates  that  it  does  not-  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  Individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  rule  was  listed  as  sequence 
number  1020  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  April  25, 1986  (53  FR  13854. 
13880),  under  Executive  Order  12291  and 
the  Regulatory  Flexibility  Act. 

Under  5  U.S.C.  805(b]  (the  Regulatory 
Flexibility  Act),  the  Undersigned  hereby 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
since  its  effect  is  merely  to  permit  more 


QexibUity  in  the  way  hindii^  of  the 
pragraa  is  ■GGonqttiaiMd. 

A  FiBding  of  No  Significaat  Impact 
with  respect  to  the  environment  has 
been  maide  in  acconUace  with  HUD 
regulations  in  24  CFR  Part  50  that 
implement  section  iee(2MC)  of  dw 
National  Enviroonental  IV>licy  Act  (42 
US.C  4321-4347).  ainoe  the 
determination  of  the  niunber  of  {uiuliog 
stages  for  this  program  is  aa 
administrative  oiatter. 

List  of  Sabjflcto  in  24  CFR  Part  968 

Loan  propams:  housing  and 
community  development  Public 
housing.  Gr€mt  programs:  housing  and 
community  development  Indians, 
Reporting  aad  recordkeeping 
requirements. 

Accordingly.  24  CFR  Part  968  is 
amended  as  follows: 

rmnT  068  COMPftB10IStVE 
IMPROVEMENT  ASSISTANCE 
PROGRAM 

1.  The  authority  citation  for  Part  968 
contianes  to  re&d  as  follows: 

Auftorily:  Sees.  8  and  14.  United  State* 
Howmg  Act  of  1937  (42  U.S.C  1437d.  1437;); 
sec  7(d).  Department  of  Hotuing  and  Urban 
Developnent  Act  (42  U.S.C  SS»S(d)). 

2.  Section  968.5  is  amended  by  adding 
a  new  paragraph  (c)(3)  and  by  revising 
paragrafA  (g)  to  read  as  fMlows: 


{•68^ 

Of  a  oMdamizatlon 
(c)  Preliminary  appL'catioa.  *  '  ' 
(3)  An  i^dated  aaaessmeot  of  needs 

during  the  aext  five  year  period,  w^n 

funds  are  reqaeated  ia  a  sabsequent 

year, 

[!^  Comprehensive  Modernization 
approaciL  HUD  wiU  fond  proposed 
Comprdiensive  Modernization  in  one 
stage,  or.  on  an  exception  basis,  in  more 
than  one  stage— ^wt  to  exceed  a  total  of 
five  stages.  Bases  for  excqition  indude 
a  PHA's  lack  of  modernization  or 
management  capabihty,  as  defined  in 
S  968.3  (which  necessitates  multi-stage 
funding),  or  a  total  funding  requirement 
for  the  Comprehensive  Modernization  of 
a  large  magnitude  relative  to  the  funding 
available  to  the  HUD  Office. 

(1)  One-stage  funding.  Under  one- 
stage  funding,  the  total  amount  of 
modernization  funds  far  all  required 
physical  and  management 
improvements  at  the  project  riiaU  be 
approved  at  one  time,  from  funds  for  a 
single  FFY.  under  one  Final  Apiriication. 

(2)  Muiti-stage  funding.  Under  multi- 
stage funding.,  the  total  amount  of 
modernization  funds  for  all  reqtured 
physical  and  man-^gement 


improvements  at  the  project  shaH  be 
approved  in  die  fewest  namber  of  stages 
that  are  fearible.  over  several  different 
FFYs.  with  the  total  number  of  stages 
not  to  exceed  five.  The  first  stage  frill 
include  fonds  for  architectural/ 
engineering  work  and/or  a  portion  of  the 
physical  improvements.  Management 
improvements  may  be  incfaided  in  die 
first  stage  to  the  extent  they  are  eligible 
costs  under  §  968.4(b). 

(i)  First  stage.  At  the  first  stage  of 
funding,  the  Final  Application  shall 
include  a  comprehensive  assessment  of 
the  project's  physical  and  management 
improvement  needs  and  a  plan  under 
paragraph  (i)(2)  of  this  section 
addressing  cmly  the  wotk  itesM  to  be 
completed  dating  this  stage.  When 
anmyving  Ae  first  stage,  die  HUD  office 
will  indicate  the  approximate  balance  of 
the  fbnds  required  to  complete  the 
Comprehensive  Modernization,  but  also 
win  indicate  that  future  funding  will  be 
subject  to  all  of  the  following  conditions: 
the  availability  of  funds,  satisfactory 
progress  by  the  PHA  in  obligating  first 
stage  and  subsequent  stage  funds.  PHA 
submission  of  additional  documents, 
and  PHA  compliance  with  HUD 
regulatory  and  statutory  requirements. 

(ii)  Subsequent  stages.  Where  the 
PHA  is  requesting  funds  for  a 
subsequent  stage  of  a  nrahi-stage 
Comprehensive  Modernization,  the  HUD 
office  will  determine  whether  the  PHA 
has  made  satisfactory  progress  in 
obligating  prior  stage  funds,  whether  it 
has  submitted  necessary  additional 
documents,  and  whether  it  has  complied 
with  HUD  regulatory  and  statutory 
requirements.  If  the  PHA  has  not 
satisfied  these  cooditiaBS,  the  HUD 
office  will  not  approve  that  subsequent 
stage  of  funding  at  this  time.  The  PHA 
submission  for  any  subsequent  stage 
should  not  dtqilicate  iteas  (Rcvioiisly 
submitted. 

(3)  Implementation  After  die  Final 
Application  for  each  stage  is  approved, 
the  PHA  and  the  HUD  office  shall  agree 
on  an  implementation  period  that  is 
appropriate  for  that  funding  stage,  not  to 
exceed  five  years  for  any  stage  from  the 
date  on  which  that  stage  is  first  funded. 


$968.5    [Amandad] 

3.  The  first  parenthetical  OMB  number 
statement  following  paragraph  (j)  of 
>  9  968.5  is  amended  by  removing  the 
numbers  "2502-0218"  and  "2502-0208". 
and  adding  in  their  places  the  numbers 
"2577-0048"  and  "2577-0044". 
respectively. 


Dated:  March  M.  188a. 
Jaines  E.  smj^ 

General  Deputy  Assistant  Secretary  for 

Pubiic  and  Imhan  Housing. 

(FR  Doc.  88-SB42  Filed  4-29-8B:  8:45  am] 

aiUINO  CODE  4atO-U-M 


DEPARTMENT  OF  THE  TREASURY 
FisoriSarvIco 


31  CFR  Part  806 

[Departmantofttia 
SOCFourHiRav.] 


Trsaaary  Ctrcular  Ma 


Ganaral  Raguiatlona  Governing  U.S. 
Sacuritiaa 

AOENCV:  Bureau  of  die  Public  Debt 
Fiscal  Service.  Department  of  die 
Treasury. 

ACTION:  Final  rale. 

summary:  This  rale  amends  die 
Department  of  the  Treasury's  general 
regulations  governing  U.S.  securities, 
i.e.,  31  CFR  Part  306,  as  diey  apply  to 
Treasury  bonds  and  notes  issoed  prior 
to  August  1986  and  currentiy  held  in 
bearer  or  registered  forms,  to  peraxit  the 
holders  or  owners  thereot  from  time  to 
time,  and  under  such  terms  and 
conditions  as  the  Secretary  deems 
appropriate,  to  request  the  conversion  of 
their  securities  to  book-entry  fdm  to  be 
held  in  die  TREASURY  DIRECT  Book- 
entry  Securities  System.  It  also  allows 
book-entry  notes  and  bonds  issued  prior 
to  August  1986  and  held  under  the 
provisions  of  Subpart  O  of  31  CFR  Part 
306,  sometimes  referred  to  as  the 
commercial  book-entry  system,  to  be 
transferred  to  and  held  under  the 
TREASURY  DIRECT  system.  Securities 
diat  are  held  in  TREASURY  DIRECT 
will  be  governed  by  Subpart  C  and  other 
apphcable  portions  of  31  CFR  Part  357. 
EFFECnVK  DATE  May  2, 1988. 
FOR  niRTHCR  INFORMATION  CONTACT: 
John  E.  Logue,  Assistant  Chief  Counsel, 
Office  of  the  Chief  Counsel,  Bureau  of 
the  Public  Debt  (202)  447-0859. 
SUPKEMENTARY  INFORMATION:  In 
August  1988,  the  Department  of  the 
Treasury  ceased  issuing  new  Treasury 
bonds  and  notes  in  definitive 
(certificated)  form,  offering  them 
thereafter  only  in  book-entry  form.  For 
bonds  and  notes  issued  after  August  1, 
1986,  investors  desiring  a  direct 
relationship  with  the  Treasury 
Department  may  elect  to  have  their 
bocrfc-entry  securities  held  in  the 
TREASURY  DIRECT  Book-entiy 
Securities  System  (TREASURY 
DIRECT).  Treasury  bonds  and  notes 
held  in  TREASURY  DIRECT  are 
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governed  by  the  applicable  provisions  of 
the  Department  of  the  Treasury  Circular, 
Public  Debt  Series  No.  2-66  (31  CFR  Part 
357).  Following  the  establishment  of 
TREASURY  DIRECT,  the  Department, 
as  well  as  Federal  Reserve  Banks,  acting 
as  fiscal  agent  of  the  Department  have 
been  asked  from  time  to  time  whether 
TREASURY  DIRECT  would  be  made 
available  for  bonds  and  notes  issued 
prior  to  August  1, 1988,  held  either  in 
definitive  form  or  in  the  commercial 
book-entiy  system,  now  referred  to  as 
Treasury /Reserve  Automated  Debt 
Entry  System  ('TRADES").  The 
TREASURY  DIRECT  system  offers 
investors  a  number  of  beneficial  terms 
and  conditions,  including  the 
convenience  and  safety  of  a  direct 
deposit  system  for  interest  and 
redemption  payments. 

In  response  to  these  inquiries,  the 
Department  has  decided  to  amend  Part 
306  to  allow  investors  the  opportunity  to 
convert  their  definitive  bonds  and  notes 
to  book-entry  holdings  in  TREASURY 
DIRECT,  as  well  as  to  allow  holders  of 
like  securities  held  in  book-entry  form 
under  Subpart  O  of  Part  306  to  transfer 
them  to  TREASURY  DIRECT.  In  order  to 
accomplish  the  conversions  and 
transfers  in  an  orderly  manner,  and  to 
avoid  taxing  TREASURY  DIRECTS 
capacity,  eligible  issues  will  be 
identified  in  notices  published  in  the 
Federal  Register.  Certain  issues  with  a 
limited  period  of  time  remaining  to 
maturity  may  not  be  made  eligible. 

Section  306.23,  which  will  be  newly 
added  to  Part  306,  provides  for  notice  by 
publication  in  the  Federal  Register  of 
those  issues  eligible  to  be  held  in 
TREASURY  DIRECT,  and  the  period  of 
time  during  which  requests  for 
conversion  or  transfer  will  be  accepted. 
It  also  provides  that  an  account  in 
TREASURY  DIRECT  must  have  been 
established  before,  or  coincidental  with, 
the  conversion.  The  rule  also  provides 
that  securities  held  in  TREASURY 
DIRECT  will  be  governed  by  the 
TREASURY  DIRECT  regulations,  i.e.. 
Part  357,  and  that  the  provisions  of  Part 
306  would  have  no  further  application  to 
such  securities  so  long  as  they  are  held 
in  TREASURY  DIRECT.  A  security  in 
TREASURY  DIRECT  may  be 
subsequentiy  transferred  to  the 
commercial  book-entry  system,  and 
upon  such  transfer,  the  regulations  in 
Part  306  will  re-apply. 

The  Department  cautions  investors  to 
take  special  note  of  the  fact  that  certain 
terms  and  conditions  of  securities  held 
under  the  regulations  set  out  in  Part  306 
differ  bom  those  that  apply  to  book- 
entry  securities  held  under  Part  357. 
Particular  note  should  be  taken  of  the 


differences  between  the  forms  of 
registration  available  to  individual 
investors,  and  the  effect  of  such 
registratioa  under  the  two  sets  of 
r^ulations.  Copies  of  Department  of  the 
Treasury  Circular,  Public  Debt  Series 
No.  2-86  (31  CFR  Part  357)  are  available 
through  the  Federal  Reserve  Banks. 

Special  Analysis 

Because  this  Final  Rule  relates  to 
Treasury  securities,  the  notice  and 
public  procedures,  and  the  delayed 
effective  date  requirements  of  the 
Administrative  Procedure  Act  are 
inapplicable,  pursuant  to  5  U.S.C 
553(a)(2). 

It  has  been  determined  that  the  rule 
does  not  constitute  a  "major  rule"  for 
purposes  of  Executive  Order  12291.  A 
regulatory  impact  analysis,  therefore,  is 
not  required.  Because  no  notice  of 
proposed  rulemaking  is  required,  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5 U.S.C. 601,  et seq]  do  not  apply  to 
this  rule. 

List  of  Subjects  in  31  CFR  Part  306 

Federal  Reserve  System,  Government 
securities.  TREASURY  DIRECT  Book- 
entry  Securities  System. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble.  Part  306  is  amended  as 
follows: 

PART  306— (AMENDED] 

The  authority  citation  for  Part  306  is 
revised  to  read: 

Authority:  31  U.S.C.  Chapter  31. 5  U.S.C. 
301. 

2.  Part  306  is  amended  by  adding 
S  306.23  to  read  as  follows: 

9306.23   SecurWeseNgiMetobeheMIn 
Um  treasury  direct  Book-Mtry 
Securttles  System. 

(a)  Eligible  issues.  The  Secretary  will, 
from  time  to  time,  cause  to  be  published 
in  the  Federal  Register  a  notice 
describing  those  series  of  Treasury 
issues  of  bonds  and  notes  issued  before 
August  1, 1986,  that  will  be  eligible  for 
conversion  to  the  TREASURY  DIRECT 
Book-entry  Securities  System.  The 
notice  shall  specify  the  period  during 
which  requests  for  conversion  will  be 
accepted. 

(b)  Establishment  of  TREASUR  Y 
DIRJECT  account  To  convert  a  bearer  or 
registered  security  to  book-entry  form  to 
be  held  in  TREASURY  DIRECT,  the 
owner(s)  must  establish  at  the  time  of 
conversion,  or  prior  thereto,  an  account 
in  TREASURY  DIRECT  in  accordance 
with  S  357.20  of  Part  357.  Similariy,  to 
transfer  to  TREASURY  DIRECT  a 
security  heM  In  book-entry  form  under 
Subpart  O  of  this  Part,  the  owner(s) 


must  establish  at  the  time  of  transfer,  or 
prior  thereto,  an  account  in  TREASURY 
DIRECT  in  accordance  with  S  357.20  of 
Part  357. 

(c)  Procedure  for  conversion  of  bearer 
security.  To  convert  a  bearer  security  to 
TREASURY  DIRECT,  the  owner(8) 
thereof  must  present  it  to  a  Federal 
Reserve  Bank  or  the  Department  of  the 
Treasury,  accompanied  by  a  request  for 
conversion,  which  must  include  the 
information  needed  for  establishing  a 
TREASURY  DIRECT  account,  unless 
such  account  has  been  previously 
established,  and  is  identified  by  its 
number  in  the  request 

(d)  Procedures  for  conversion  of 
registered  security.  To  convert  a 
registered  security  to  TREASURY 
DIRECT,  the  owner(8)  thereof  must 
execute  an  assignment  in  accordance 
with  Subpart  F  of  this  part.  The 
assignment  must  be  in  substantially  the 
following  form:  'To  the  Secretary  of  the 
Treasury  for  conversion  to  book-entry 
and  deposit  in  TREASURY  DIRECT,". 
The  security  should  be  accompanied  by 
the  information  needed  for  establishing 
the  TREASURY  DIRECT  account,  or 
where  an  account  has  been  previously 
established,  the  above  assignment 
should  be  reworded  to  include  the 
account  niunber. 

(e)  Procedure  for  transfer  of  book- 
entry  security  held  under  Subpart  O.  To 
transfer  a  book-entry  security  held 
imder  Subpart  O  of  Uiis  part  the 
owner(s)  must  arrange  with  the  bank  or 
other  entity  where  the  security  is  being 
held  to  transfer  the  same  to  TREASURY 
DIRECT.  No  such  transfer  will  be 
accepted  unless  a  TREASUljlY  DIRECT 
account  has  previously  been  established 
and  the  number  thereof  is  shown  in  the 
tvnsfer  request. 

(f)  Terms  and  conditions  of  securities 
held  in  TREASURY  DIRECT.  An  eligible 
security  held  in  TREASURY  DIRECT 
shall  be  subject  to  Subpart  C  and  other 
applicable  portions  of  Part  357,  and  the 
provisions  of  Part  306  shall  not  apply 
thereto. 

(g)  Re-conversion  from  TREASURY 
DIRECT  to  definitive  form  or  to  book- 
entry  under  Subpart  O.  The  owner(s)  of 
a  seciuity  converted  or  transferred  to 
TREASURY  DIRECT  in  the  manner 
herein  provided  may,  by  executing  an 
appropriate  transaction  request  transfer 
the  book-entry  security  to  a  book-entry 
account  held  under  the  provisions  of 
Subpart  O  of  this  part  'Thereafter,  to  the 
extent  that  the  security  was  originally 

*  eligible  for  such  conversion  the  book- 
entry  security  held  imder  Subpart  O 
may  be  converted  to  one  in  registered  or 
bearer  form.  Securities  transferred  from 
TREASURY  DIRECT  under  this 


subsection  shall  be  thereupon  subject  to 
the  provisions  of  Part  306,  and  Part  357 
shall  no  Longer  apply  thereto. 

Date:  April  21, 19e& 
Gerald  Muipfay, 
Fiscal  Assistant  Secretary. 
(FR  Doc  88-9613  Filed  4-29-88: 8:45  am] 

MUSn  CODE  M10-3S-II 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  1S2 
[CGO8-87-O0] 

Inland  Waterways  Navigation 
Regulation— Lower  Mississippi  River 
Between  Mile  31 1^  AHP  and  MNe  34ao 
AHP 

agency:  Coast  Guard,  DOT. 
action:  Filial  rule. 


summary:  The  Coast  Guard  is  amending 
its  regulations  in  Title  33  Part  162.80(a) 
by  extending  the  lower  limit  of  the 
regulated  area  to  mile  311.5  AH?. 
Completion  of  the  new  Auxiliary 
Control  Structure  necessitates  extending 
the  area  where  vessel  mooring  is 
prohibited.  This  regulation  will  assist  in 
protecting  tiie  structure  which  is  critical 
to  flood  control,  navigation  and  water 
'  supplies. 

EFFECnvE  date:  June  1. 1988. 

FOR  RIRTNER  INFORMATION  CONTACT 

LTJG  Richard  J.  Berard,  Waterways 
Safety  Officer,  Coast  Guard  MSO  New 
Orleans,  Tidewater  Bulling.  1440  Canal 
Street  Room  909,  New  (A-leans,  LA 
70112,  Telephone:  (504)  589^1219. 
SUPPLEMENTARY  INFORMATION:  On  16 
September  1987,  the  Coast  Guard 
published  a  notice  of  proposed  rule 
making  in  the  Federal  Register  for  these 
regulations  (52  FR  34933).  Interested 
persons  were  requested  to  submit 
comments  and  no  OHnments  were 
received. 

Drafting  Information 

The  drafters  of  these  regulations  are 
LTJG  Patrick  A.  Galvin,  project  officer, 
for  Coast  Guard  MSO  New  Orleans,  and 
LCDR  James  J.  Vallone,  project  attorney. 
Eighth  Coast  Guard  District  Legal 
Office. 

Discussion  of  Comments 

There  were  no  comments  received  on 
this  proposal. 

•  Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  regulation  and 


nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  The  economic  impact  has  been 
found  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
The  only  affect  of  the  regulation  will  be 
to  restrict  vessels  from  mooring  in  an 
area  upriver  from  ti>e  control  structures. 
Normal  navigation  will  not  be  impeded. 
Since  tlie  impact  of  these  regulations 
is  expected  to  be  minimal  the  Coast 
Guard  certifies  tiiat  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Sttbjecte  in  33  CFR  Part  162 

Harbors,  Marine  safety,  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Final  Regulations 

In  consideration  of  the  foregoing,  Part 
162  of  Title  33,  Code  of  Federal 
Regiilations.  is  amended  as  follows: 

PART  162-{AMENDED] 

1.  The  authority  citation  for  Part  162 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1225  and  1231:  SO 
U.SH  191;  48  CFR  146  and  33  CFR  lXI5-l(g). 
&04-1,  &04-6.  and  160.5. 

2.  Section  16230(a)  is  revised  to  read 
as  follows: 

§162.80    Mfssissippi  River  below  mouth  of 
Ohio  River,  Including  Soutli  and  Souttnvest 


(a)  Mooring  on  the  Mississippi  River 
between  miles  311.5  AHP  and  340.0 
AHP.  (1)  No  vessel  or  craft  shall  moor 
along  either  bank  of  the  Mississippi 
River  between  miles  311.5  AHP  and  mile 
340U)  AHP  except  in  case  of  an 
emergency,  pursuant  to  an  approved 
navigation  permit  or  as  authorized  by 
the  District  Commander.  Vessels  may  be 
moored  any  place  outside  the  navigation 
channel  in  this  reach  in  case  of  an 
emergency  and  then  for  only  the 
minimum  time  required  to  terminate  the 
emergency.  When  so  moored,  all  vessels 
shall  be  securely  tied  with  bow  and 
stem  lines  of  sidficient  strength  and 
fastenings  to  withstand  currents,  winds, 
wave  action,  suction  &om  passing 
vessels  or  any  other  forces  which  might 
cause  the  vessels  to  break  their 
moorings.  When  vessels  are  so  moored, 
a  guard  shall  be  on  board  at  all  times  to 
ensure  that  proper  signals  are  displayed 
and  that  the  vessels  are  securely  and 
adequately  moored. 

(2)  Vessels  may  be  moored  any  time 
at  facilities  constructed  in  accordance 
with  an  approved  navigation  permit  or 
as  authorized  by  the  District 
Commander.  When  so  moored,  each 
vessel  shall  have  sufficient  fastenings  to 


prevent  the  vessels  from  brealcing  loose 
by  wind,  current,  wave  action,  suction 
from  passing  vessels  or  any  other  forces 
whicl)  might  cause  the  vessel  to  break 
its  mooring.  The  number  of  vessels  in 
one  fleet  and  the  width  of  the  fleet  of 
vessels  tied  abreast  shall  not  extend 
into  the  fairway  or  be  greater  than 
allowed  under  the  permit 

(3)  Mariners  should  report 
immediately  by  radio  or  fastest 
available  meaiu  to  the  lockmaster  at 
Old  River  Lock  or  to  any  government 
patrol  or  survey  boat  in  the  vicinity  any 
emergency  mo<mng  or  vessels  drifting 
uncontrolled  within  the  area  described 
in  paragraph  (a)(1)  of  this  section.  It  is 
the  responsibility  and  duty  of  the  master 
of  a  towing  vessel  releasing  or  mooring 
a  vessel  in  this  reach  of  the  Mississippi 
River  to  report  such  action  immediately. 
*        •        •        *        • 

Dated:  April  22. 1988. 
ID.Sipet. 

Captain.  U.S.  Coast  Guard.  Commander. 
Eighth  Coast  Guard  District 

[FR  Doc  88-9424  Filed  4-29-8a  8:45  am] 

BILUNO  COOe  M10-14-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPartM 

Suspension  of  Community  EUgibiUty; 
New  York 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTKNt  Fmal  rule. 

SUMMARY:  This  rule  lists  communities, 
where  the  sale  of  flood  insurance  has 
been  authorized  under  the  National 
Flood  Insurance  Program  (NFIP),  that 
are  suspended  on  the  effective  date 
shown  in  this  rule  because  of 
noncompliance  with  the  revised 
fioodplain  management  criteria  of  the 
NFIP.  If  FEMA  receives  documentation 
that  the  community  has  adopted  the 
required  revisions  prior  to  the  effective 
suspension  date  given  in  this  rule,  the 
community  will  not  be  suspended  and 
the  suspension  will  be  withdrawn  by 
publication  in  the  Federal  Register. 

EFFECTIVE  DATE:  May  17, 1966. 

FOff  FURTHER  INFORMATION  CONTACT: 
Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  buurance  Administration. 
Federal  Center  Plaza.  500  C  Stieet  SW., 
Room  416,  Washington,  DC  20472.  (202) 
646-2717. 

SUPPUEMENTARY  INFORMATION:  The 

NFIP  enables  property  owners  to 
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purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended  (42 
U.S.C.  4022),  prohibits  flood  insurance 
coverage  as  authorized  under  the  NFIP 
(42  U.S.C.  4001-1128)  unless  an 
appropriate  public  body  shall  have 
adopted  adequate  floodplain 
management  measiu^s  with  effective 
enforcement  measures. 

On  August  25, 1986,  FEMA  published 
a  flnal  rule  in  the  Federal  Register  that 
revised  the  NFIP  floodplain  management 
criteria.  The  rule  became  effective  on 
October  1, 1986.  As  a  condition  for 
continued  eligibility  in  the  NFIP.  the 
criteria  at  44  CFR  60.7  require 
communities  to  revise  their  floodplain 
management  regulations  to  make  them 
consistent  with  any  revised  NFIP 
regulation  within  6  months  of  the 
effective  date  of  that  revision  or  be 
subject  to  suspension  from  participation 
in  the  NFIP. 

The  communities  listed  in  this  notice 
have  not  amended  or  adopted  floodplain 
management  regulations  that 
incorporate  the  rule  revision. 
Accordingly,  the  communities  are  not 
compliant  with  NFIP  criteria  and  will  be 

S64.6    List  Of  eligible  communitiM. 


suspended  on  the  effective  date  shown 
in  this  flnal  rule.  However,  some  of 
these  communities  may  adopt  and 
submit  the  required  documentation  of 
legally  enforceable  revised  floodplain 
management  regulations  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in  the 
Federal  Register.  In  the  interim,  if  you 
wish  to  determine  if  a  particular 
community  was  suspended  on  the 
suspension  date,  contact  the  appropriate 
FEMA  Regional  Offlce  or  the  NFIP 
servicing  contractor. 

The  Administrator  flnds  that  notice 
and  public  procedures  under  5  U.S.C. 
533(b)  are  impracticable  and 
imnecessary  because  commtmities  listed 
in  this  flnal  rule  have  been  adequately 
notified.  Each  community  receives  a  90- 
and  30-day  notification  addressed  to  the 
Chief  Executive  Offlcer  that  the 
community  will  be  suspended  unless  the 
required  floodplain  management 
measures  are  met  prior  to  the  effective 
suspension  date.  For  the  same  reasons, 
this  fmal  rule  may  take  effect  within  less 
than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C. 
605(b).  the  Administrator.  Federal 
Insurance  Administration.  FEMA, 


hereby  certifles  that  this  rule,  if 
promulgated,  will  not  have  a  signiflcant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
section  2  of  the  Flood  Disaster 
Protection  Act  of  1973.  the  establishment 
of  local  floodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
signiflcant  economic  impact.  Any 
economic  impact  results  from  the 
community's  decision  not  to  adopt 
adequate  floodplain  management 
measures,  thus  placing  itself  in 
noncompliance  with  the  Federal 
standards  required  for  community 
participation. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance.  Floodplains. 

PART  64— [AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Audiotity:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plai^  No.  3  of  1978.  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 


Stale 


Y01I1.. 

Do.. 

Do.. 


Do.. 
Do.. 
Do.. 


Do.. 
Do.. 
Do.. 
Do„ 
Do- 
Do_. 
Do- 
Do.„ 
Oo- 
Do_ 
Oo- 
Oo- 
Do-. 
Do.. 
Do.. 
Oo~ 
Do- 
Oo- 
Do„ 
Do_ 
Do- 
Do„ 
Do- 
Do.. 
Do.. 
Do.. 
Do.. 
Do.. 
Do.. 
Do.. 
Oo~ 


Community  name 


Addnon,  village  of. 

Mbkon,  village  of. 

Amenia,  town  of 

Artnwight,  town  of.. 


Ashford,  town  of.........^... 

AMand,  town  of 

Augusta,  town  of -~- 

AureHus,  town  of.. 
Bath,  village  of. 


Baxter  Estates,  village  of.. 
BayviHe,  vitoge  of.. 
Benton,  town  ot._ 
Bethany,  town  of.. 

Brighton,  town  of 

Brodcport.  village  of. 

Buchanan,  village  of 

Cairo,  town  of 

Canajoharie,  town  of .... 
Canajoharie,  village  of.. 
Carliste.  town  of . 
Catsklll,  town  of.. 


Catslull.  village  of.. 
Cayuga,  viMageof. 

Cicero,  town  of 

Clermont,  town  of. 
CMlon  Sprtigs,  viNaga  of.. 
Cold  Springs,  village  of.. 
Cuba,  town  of.. 
Cuylar,  town  of.. 
DansviNe,  vWage  of.. 
Danby,  town  of  .. 
DaMenport  town  of .. 

Dayton,  town  of 

Oelanson,  village  of  ~ 
Da  Ruyter.  town  of . 

Ob.  town  of 

Dunliirli,ciiyal. 


County 


Siauben 

Orlaans 

Dutchess 

Chautauqua.. 
Cattaraugus.. 

Chemurtg 

Oneida 

Cayuga 

Slauban 


— do 

Yalas — 
Ganaioa.. 


do 

Westchester. 

Graena 

Montgomery.. 

do 

ocnunana ...«. 

Graana 

......do 

Cayuga 

Onandaga 

Cotonbia — 

Ontario 

Pulnam 

ANagarty 

Cortland 


Tompkins.. 


Cattaraugus... 
Scitanactady . 


Sctwyler 

ChautauQua .. 


Community  No.   Effective  date 


360762 
360641 
361332 
361105 
360062 
360284 
360517 
360103 
360767 
360498 
360988 
360955 
361138 
360410 
360411 
361534 
360286 
360442 
360443 
361193 
361116 
360287 
360107 
360572 
361315 
361450 
380670 
361099 
381388 
360383 
360845 
360192 
360066 
360737 
361291 
360746 
380137 


May  17, 1988 
Do. 
Do. 
Do. 
Do. 
Da 
Do. 
Do. 
Do. 
Do. 
Do. 
Da 
Da 
Do. 
Do. 
Do. 
Da 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Da 
Da 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Da 
Da 
Do. 
Do. 
Da 


State 


Do 

Do _ 

Do 

Do 

Do 

Do 

Do 

Do...„ 

D° T 

Oo 

00 

Do „ 

Do...„ 

Do 

Do . 

Do 

Oo 

Do. 

Oo 

Oo 

Oo. 

Da. 

Do. 


Community  name 


Durtiam,  town  of 

Earlville,  village  of 

East  GreentXish,  town  of... 
East  Randolph,  village  of... 
East  Rochester,  village  of.. 

Edmeston.  town  of 

Elbridge,  village  of 

Ellery,  town  of 

Esperance,  village  of 

Fenner,  town  of 

Forestville,  village  of «... 

Fort  Ann,  town  of 

Freetovm,  town  of 

Fremofit,  town  of 

Geddes,  town  of 


Geneseo  Falls,  town  of... 

Geneseo,  town  of ». 

Geneseo,  village  of 

Geneva,  town  of 

Gloversville,  city  of 

GreenlMrgh,  town  of 

Harrison,  town  of 

Hartsville,  town  of 


County 


Greene 

Chenango 

Rensselaer .... 
Cattaraugus... 

Monroe 

Otsego _.. 

Onandaga 

Chautauqua... 

Schoharie 

Madison 

Chautauqua... 
Washington ... 

Cortland 

Steuben  

Onandaga. 

Wyoming 

Livingston 

do 

Ontario 

Fulton 

Westchester.. 

do 

Steuben 


Community  No. 


360289 
360397 
361133 
360068 

360414 
361270 
360576 
361072 
361542 
360399 
361501 
361231 
361325 
360621 
360579 
361003 
360884 
361452 
360600 
360275 
360911 
360912 
361602 


Effective  date 


Do. 
Do. 
Do. 
Do. 
Oo. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Oo. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


.  Harold  T.  Dtvyee. 

Administrator,  Federal  Insurance 
Administration. 
Issued:  April  26, 1988. 

[PR  Doc  88-9619  Filed  4-29-68;  8:45  amj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Ch.  1 
(FCC  89-160] 

Commission  Policy  Regarding  Terrain 
Shielding  in  the  Evaluation  of 
Television  Translator,  Television 
Booster  and  Lotw  Power  Television 
ApfHications 

agency:  Federal  Communications 

Commission. 

action:  Policy  statement. 

summary:  This  action  establishes  a 
limited  Commission  waiver  policy 
regarding  consideration  of  terrain 
shielding  in  the  low  power  television 
service.  This  action  is  taken  to  permit 
the  authorization  of  additional  low 
power  television,  television  translator, 
and  television  booster  stations  in  areas 
of  the  coimtry  where  terrain  shielding  is 
a  signiflcant  factor. 

EFFECTIVE  DATC  June  1. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Keith  A.  Larson,  Low  Power  Television 
Branch,  FCC,  Telephone  (202)  632-3894. 
SUPPLEMENTARY  INFORMATION: 

Policy  Statement 

Adopted:  April  21. 1988. 
Released:  April  25, 1988. 

By  the  Commission. 


Introduction 

1.  The  Commission  herein  revisits  its 
policy  regarding  its  treatment  of  the 
effects  of  terrain  on  propagation  in  the 
Low  Power  Television  Service  (LPTV). 
This  action  responds  to  our  concern  that 
some  consideration  of  terrain  shielding 
in  the  evaluation  of  television  translator, 
television  booster  and  LPTV 
applications  is  essential  to  the  further 
authorization  of  service  in  many 
communities.  Circumstances  previously 
prohibiting  any  such  consideration  have 
changed.  Accordingly,  although  we  do 
not  And  that  the  public  interest  would 
be  best  served  by  incorporating 
considerations  of  terrain  shielding  into 
regular  processing  procedures  at  this 
time,  the  Commission  will  now  grant 
waivers  of  its  LPTV  application 
acceptance  standards  concerning 
interference  protection,  when  such 
requests  are  supporfed  by  either  terrain 
studies  or,  alternatively,  the  assent  to 
such  grants  by  stations  predicted  to 
receive  interference  from  proposed 
facilities,  together  with  a  less  rigorous 
terrain  showing.  This  Policy  Statement 
sets  forth  general  guidelines,  on  when 
we  will  consider  terrain  shielding 
requests,  and  provides  general  guidance 
for  the  submission  of  such  requests. 

Backgroimd 

2.  The  Commission's  experience  and 
concerns  with  accounting  for  the  effects 
of  terrain  on  signal  propagation  in  the 
assignment  of  television  translator 
stations  provide  an  imderstanding  of 
both  how  it  could  impede  the  efficiency 
of  application  processing  and  why  we 
must  limit  the  applicability  of  its 
consideration  at  this  time.  During  the 
years  before  the  Low  Power  Television 
Service  was  created,  interference 


protection  studies  on  television 
translator  applications  depended  largely 
on  enguieering  judgment  where  terrain 
shielding  played  a  major  role.  In 
evaluating  the  likelihood  of  interference 
from  proposed  facilities  to  nearby 
stations,  the  Commission  staff  reviewed 
topographic  maps  and  terrain  proflles 
submitted  by  applicants.  Decisions  were 
sometimes  made  on  the  Basis  of  an 
assent  by  stations  potentially  affected 
by  the  grant  of  the  application,  with  the 
understanding  that  the  applicant  would 
resolve  any  interference  problems. 
These  processing  procedures  were  then 
feasible  and  worked  effectively  because 
the  Commission  dealt  with  relatively 
small  backlogs  of  applications,  the 
applications  rarely  were  mutually 
exclusive,  and  most  proposals  were  for 
service  in  areas  of  rugged  terrain 
familiar  to  the  applicants.  Thousands  of 
television  translator  stations  were 
authorized  in  this  manner  and. 
generally,  have  operated  without 
causing  interference. 

3.  By  the  time  the  LPTV  rules  were 
adopted  in  1982.  the  processing  situation 
had  changed  drastically.  The 
Commission  then  faced  a  backlog  of 
more  than  5.000  applications  proposing 
translator  and  LPTV  service  throughout 
the  country,  and  it  was  apparent  that 
many  of  these  applications  were 
mutually  exclusive.  These 
circiunstances  prompted  the 
Commission  to  conclude  in  the  LPTV 
proceeding  that  it  could  no  longer 
consider  terrain  shielding  in  the 
authorization  process,  where  it  stated  in 
pertinent  part: 

We  believe  that  the  overwhelming 
argument  is  presented  by  our  experience  with 
interim  applications.  It  is  far  beyond  our  staff 
capacity  to  evaluate  individually  thousands 
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of  terrain  shielding  claims  *  *  *.  [Low  Power 
Television  Report  and  Order,  51  RR  2d  478, 
495  (1982).] 

There  is  no  universally  accepted  method  of 
predicting  the  effects  of  terrain  shielding.  It 
would  be  beyond  the  scope  of  this  proceeding 
to  adopt  a  general  terrain  correction  factor, 
even  if  we  had  sufficient  information  to 
enable  us  to  do  so.  Under  these 
circumstances,  any  attempt  to  allow  for 
terrain  shielding  would  embroil  us  in  disputes 
that  may  not  be  susceptible  to  resolution  by 
accepted  standards  and  would  therefore 
frustrate  our  efforts  to  expedite  grant  of  low 
power  licenses.  [Reconsideration  ofLPTV 
Report  and  Order.  53  RR  2d  1287. 1274  (1983).) 

Since  then,  and  for  the  same  reasons, 
the  Coounission  has  repeatedly  declined 
to  consider  terrain  shielding  in  the 
evaluation  of  television  translator  and 
low  power  television  applications.  See 
Tel  Radio  Communications  Properties, 
Inc.  FCC  85-327.  released  June  27, 1985: 
Kennebec  Valley  Television  (Channel  3, 
Augusta.  Maine).  60  RR  2d  104, 105 
(1986)  (and  authorities  cited  therein); 
Kennebec  Valley  Television  (Channel 
12,  Rutland.  Vermont).  60  RR  2d  107 
(1986). 

4.  Efficient  and  systematic  processing 
of  the  more  than  30,000  applications 
flled  in  the  service  has  necessitated 
strict  adherence  to  our  UTV 
interference  protection  standards  (47 
CFR  74.705,  74.707  and  74.709).  These 
standards,  in  effect,  prohibit  the  overlap 
of  particular  field  strength  contours, 
where  contour  locations  are  predicted 
from  station  engineering  parameters  and 
the  Conunission's  signal  propagation 
curves  (47  CFR  73.699).  The  standards  in 
S  74.707  of  the  rules  also  define  mutual 
exclusivity  among  pending  applications. 
In  order  to  verify  compliance  with  the 
standards  and  to  determine  which 
applications  are  mutually  exclusive,  the 
Commission  staff  generally  relies  on 
computer  routines  that  make  thousands 
of  calculations  for  each  application 
studied.  These  routines  compute 
antenna  height  above  average  terrain 
(HAAT)  in  pertinent  directions  imd 
utilize  HAAT  in  predictions  of  contour 
locations.  The  HAAT  is  the  antenna 
height  above  the  average  terrain 
elevation  between  3.2  to  18.1  kilometers 
(2-10  miles]  from  the  antenna  site. 
Except  for  HAAT,  the  effects  of  terrain 
cannot  be  incorporated  into  these 
routines  until  we  adopt  standard 
prediction  methods,  and  we  are  not  yet 
prepared  to  do  so.  Therefore,  the 
evaluation  of  terrain  shielding  claims  in 
LPTV  application  studies  would  involve 
the  use  of  nonroutine,  and  possibly     : 
lengthy,  engineering  analysis.  I 

5.  Deviation  from  normal  processing 
procedures  delays  the  final  disposition 
of  an  application.  The  adverse  impact 
on  expeditious  processing  is  magnified 


when  groups  of  mutually  exclusive 
applications  are  involved,  since  delays 
in  the  processing  of  one  application  in 
the  group,  delay  action  on  the  others. 
Until  recently,  the  majority  of  the 
applications  filed  in  the  service  have 
been  mutually  exclusive  with  other 
applications  proposing  operation  in  the 
same  or  nearby  communities.  In  many 
cases,  those  applications,  in  turn,  have 
been  mutually  exclusive  %vith  yet  other 
applications,  and  so  on.  In  this  manner, 
himdreds  of  appUcations  have  been 
linked  in  "daisy  chains"  involving  many 
channels  and  communities  spread  over 
distances  of  hundreds  of  miles.  Even 
under  normal  procedures,  the  processing 
of  such  groups  of  applications  is  very 
time  consimiing.  For  instance,  whenever 
one  or  more  defective  applications  in 
the  group  is  dismissed,  a  lottery 
involving  the  group  cannot  take  place 
until  the  time  has  passed  for  appeals  of 
the  staff  action  and  all  appeals  have 
been  resolved.  Had  terrain  shielding 
been  involved  in  determinations  of 
mutual  exclusivity,  processing  would 
have  been  brought  to  a  near  halt. 

Discussion  and  Revised  Policy 

8.  Despite  the  positive  effect  it  has 
had  on  our  abiUty  to  process 
applications  expeditiously,  we  are 
mindful  that  our  policy  on  terrain 
shielding  has  fivstrated  well-intentioned 
efforts  to  obtain  additional  or  improved 
television  reception,  particularly  in 
western  mountainous  areas  where 
service  is  provided  primarily  by 
translators.  We  are  aware  that  without 
consideration  of  terrain,  it  has  been 
difficult  to  file  acceptable  applications 
in  some  areas.  Many  applications  have 
been  rejected  because  of  predicted 
interference  to  a  nearby  station  where, 
in  reality,  terrain  olytructions  may  have 
prevented  interference.  Because  of  these 
concerns  and  our  wish  to  authorize 
desired  service  wherever  possible,  we 
have  looked  toward  the  time  when 
changing  circumstances  would  permit  us 
to  pursue  a  more  flexible  terrain  policy. 

7.  Circumstances  have  changed 
considerably  since  we  received  25,000 
LPTV  and  translator  applications  in 
March  of  1984.  First,  the  appUcation 
backlog,  which  reached  a  peak  of  37.000, 
has  been  reduced  to  fewer  than  4,000 
applications.  Second,  we  have  recenUy 
observed  favorable  changes  in 
appUcation  filing  patterns.  Last  summer, 
following  a  three-year  filing  freeze,  we 
opened  the  first  nationwide  application 
"filing  window,"  in  which  only  1,350 
applications  were  filed.  Report  and 
Order  in  the  Low  Power  Television/ 
Television  Translator  Service  (Piling 
Window  II),  2  FCC  Red  1278  (1987]. 
Significantly,  nearly  500  of  these 


applications  were  not  mutually 
exclusive  with  other  applications,  and 
more  than  400  of  these  have  abready 
been  granted.  Moreover,  a  relatively  low 
percentage  of  the  window  applications 
are  mutually  exclusive,  and  these  are 
not  configured  in  long  and  compUcated 
daisy  chains.  These  factors  are  enabling 
much  quicker  authorization  of  service 
and  are  permitting  actions  to  be  taken 
on  many  applications  without  delaying 
the  processing  of  others.  While  we  wish 
to  be  cautious,  it  appears  that  our 
recendy  revised  LPTV  window 
procedures  and  the  institution  of  filing 
fees  have  resulted  in  a  reduction  in 
incoming  applications.  Finally,  the 
implementation  of  the  LPTV  service  is 
now  well  underway.  More  than  3,000 
construction  permits  have  been  granted 
since  the  service  began,  and  the  number 
of  operating  LPTV  stations  has  been 
increasing  steadily. 

8.  As  a  result  of  these  changes,  the 
Commission  can  give  limited 
Consideration  to  terrain  shielding  in  the 
LPTV  service.  We  cannot,  at  this  time, 
propose  standards  for  incorporating 
shielding  into  regular  processing 
procedures.  However,  we  will  consider, 
on  a  case-by-case  basis,  requests  for 
waiver  of  {{  74.705  and  74.707  of  our 
application  acceptance  standards,  on 
the  grounds  of  terrain  shielding. 
Waivers  must  be  secured  in  cases  where 
proposed  new  or  changed  facilities 
would  be  predicted  to  cause  prohibited 
interference.  In  order  to  be  considered, 
waiver  requests  must  be  supported  by  a 
demonstration  that  the  proposed  facility 
would  not  be  expected  to  interfere  at  the 
protected  contour  of  all  potentially 
affected  stations,  existing  and  proposed, 
because  of  the  intervening  terrain.  An 
applicant  may  also  submit  the  written 
assent  to  the  grant  of  the  waiver  by  all 
licensees,  permittees  and  applicants  of 
potentially  affected  stations.  If  the 
necessary  assent  is  obtained,  the 
demonstration  may  be  less  rigorous  than 
otherwise  expected.  Potentially  affected 
stations  will  include  authorized  full- 
service  television,  low  power  television 
and  television  translator  stations,  and 
those  proposed  in  earlier  filed  LPTV  or 
translator  applications  that  are  cut-off 
bom  further  competing  applications.  As 
further  discussed  in  paras.  10  and  11, 
infra,  the  supporting  documentation 
generally  should  include  a  graphic 

"description  of  the  terrain  obstructions 
(terrain  profiles).  However,  in  cases 
where  the  assent  of  affected  stations 
has  been  demonstrated,  our 
determination  to  grant  the  waiver  may 
rely  less  on  terrain  analysis. 

9.  At  this  time,  we  must  limit  the 
scope  of  terrain  waivers  because  we  are 


uncertain  about  the  administrative 
resource  impact  of  specialized  manual 
studies,  and  because  we  want  to  avoid 
situations  where  lengthy  analysis  of 
certain  applications  delays  the 
processing  of  other  related  applications 
significantly.  We  do  not  know  how 
many  terrain  shielding  claims  will  be 
submitted,  nor  how  much  time,  on 
average,  will  be  involved  in  evaluating 
each  case.  Accordingly,  we  will  consider 
terrain  shielding  waivers  only  in 
cormection  vyith  the  acceptance  of 
applications,  i.e.,  whether  television 
translator,  booster  or  LPTV  applications 
should  be  retimied  because  of  predicted 
interference  to  facilities  previously 
proposed  or  authorized.  We  will  not 
consider  terrain  shielding  in  determining 
mutual  exclusivity  among  applications. 
We  will  fiulher  limit  its  consideration  to 
those  applications  which,  under  normal 
processing  standards  and  methods,  are 
not  found  to  be  mutually  exclusive  with 
one  or  more  applications.  Requests  for 
waivers  and  supporting  documentation 
must  be  submitted  with  applications 
when  filed.  Because  this  is  an 
acceptability  criterion,  we  will  not 
consider  terrain-related  issues  raised  for 
the  first  time  in  petitions  for 
reconsideration  or  apphcations  for 
review  of  staff  actions.  Our  revised 
policy  on  terrain  shielding  will  apply 
only  to  applications  filed  on  or  after  the 
date  on  which  if  takes  effect.  Finally, 
our  computer  data  base  is  not  able  to 
reflect  any  approved  waivers  of  the 
acceptance  standards  based  on  terrain 
shielding.  Therefore,  applicants  seeking 
waivers  based  on  terrain  shielding  must 
make  the  required  showing  in  each  case 
and  cannot  incorporate  by  reference  any 
earlier  waiver. 

.  10.  We  next  discuss  our  general 
disposition  on  terrain-waiver 
submissions,  including  the  information 
the  Commission  will  need  from 
applicants  to  evaluate  claims  of 
noninterference.  The  expressed  assent 
to  the  grant  of  the  waiver  by  all 
potentially  affected  stations  would 
weigh  heavily  in  our  determinations  and 
would  obviate  total  reliance  on  terrain 
studies  and  permit  more  expeditious 
handling.  In  that  event,  we  will  not 
expect  applicants  to  provide  detailed 
terrain  profiles,  although  we  will  need 
some  graphic  depiction  of  the  terrain  in 
all  cases.  In  assenting  to  a  waiver,  a 
potentially  affected  station  licensee 
would  merely  concur  that  interference 
from  a  proposed  facility  would  be 
unlikely,  and  it  would  not  object  to  the 
operation  of  that  facility,  provided 
interference  did  not  occur.  We 
emphasize  that  we  would  never 
construe  an  "assent"  as  a  surrender  of  a 


station's  rights  to  protection  from  any 
actual  interference  which  may 
subsequently  arise.  (Stations  in  the 
LPTV  Service,  including  those  for  which 
terrain-related  waivers  are  granted,  will 
continue  to  be  secondary  to  and  must 
not  interfere  with  the  regular  off-air 
reception  of  full-service  television 
stations.)  Upon  grant  of  the  construction 
permit,  and  provided  that  the 
engineering  parameters  of  the  facility 
have  not  changed  and  provided  that  it  is 
not  causing  interference,  assent,  once 
given,  cannot  be  withdrawn.  We  do  not 
believe  the  public  interest  would  be 
served  by  requiring  a  noninterfering 
LPTV  station,  for  example,  to 
discontinue  operation  simply  because  its 
new  owner  could  not  obtain  the  same 
assent  afforded  to  the  original  owner. 

11.  Where  the  assent  of  a  potentially 
affected  station  has  not  been  obtained,  a 
waiver  request  must  be  supported  by  a 
terrain  study,  from  which  it  can  be 
concluded  that  the  proposed  facility 
would  not  be  likely  to  interfere  at  the 
authorized  station's  protected  contour. 
We  will  not  prescribe  specific 
requirements  for  such  showings. 
However,  in  order  to  conduct  any 
meaningfid  evaluation,  we  will  need 
from  applicants  accurate  profiles  of 
terrain  elevations  in  the  directions  in 
which  interference  is  predicted  under 
our  standards.  Normally,  interference  is 
predicted  along  some  arc  of  a  station's 
protected  contour.  Applicants  should 
submit  a  sufficient  number  of  profiles 
depicting  the  terrain  along  signal 
propagation  paths  between  the  site  of 
the  proposed  facility  and  the  arc  of 
predicted  interference.  Profiles  may  be 
drawn  on  rectangular  coordinate  paper, 
where  the  horizontal  axis  represents 
distance  in  kilometers  and  the  vertical 
axis  represents  elevations  above  sea 
level  in  meters.  Each  profile  should 
include  the  following  information:  (1) 
Identification  of  the  topographic  map(s], 
including  its  source,  from  which 
elevations  are  taken,  (2)  an  elevation 
point  showing  the  proposed  height  of  the 
antenna  radiation  center  above  sea 
level,  (3)  the  azimuth  of  the  terrain  path, 
measured  clockwise  from  True  North, 
(4)  identification,  including  the  call  sign, 
of  the  protected  station,  and  (5)  a 
sufficient  number  of  elevation  points  to 
give  an  accurate  representation  of  the 
terrain  between  the  proposed  site  and 
the  protected  contour.  Generally,  points 
should  be  spaced  at  regular  distances  or 
terrain  contour  intervals.  However, 
shorter  intervals  may  be  used  to  reflect 
abrupt  changes  in  elevation.  In  addition 
to  terrain  profiles,  applicants  may 
provide  quantitative  engineering 
analysis,  such  as  calculations  of 


obstruction  losses,  to  support  claims  of 
noninterference. 

12.  In  evaluating  terrain  showings,  the 
Commission  will  consider  all 
information  provided  by  applicants,  and 
may  find  it  necessary  to  request 
additional  information,  including  the 
topographic  maps  from  which  terrain 
elevations  were  taken.  Failure  to 
provide  the  requested  information  in  a 
timely  manner  may  result  in  the 
dismissal  of  an  application.  The  nature 
of  our  case-by-case  evaluations  will 
depend  on  the  conditions  surrounding 
each  case,  and  may  involve  use  of  a 
variety  of  applicable  engineering 
methods.  Applicants,  rather  than  the 
Commission  staff,  will  bear  the  burden 
of  supporting  waiver  requests.  In  no 
instance  will  we  grant  such  a  waiver 
where  it  would  be  apparent  to  us  that 
interference  would  occur  within  the 
protected  contour  of  an  authorized 
station.  Although  LPTV,  translator  and 
booster  stations  generally  are 
authorized  on  a  noninterference  basis, 
station  authorizations  granted  with  a 
terrain-related  waiver  will  be  explicitly 
conditioned  on  noninterference  to  all 
stations  predicted  to  receive 
interference,  without  consideration  of 
terrain  shielding.  This  condition  also  . 
will  appear  on  any  subsequent 
authorization  resulting  from  the 
assignment  or  transfer  of  the  facility  to 
another  party.  This  will  provide  clear 
notice  that  LPTV,  translator  and  booster 
operators  bear  responsibility  for 
eliminating  such  interference. 

13.  We  have  elected  to  proceed  in  this 
matter  by  policy  statement,  rather  than 
by  rule  making,  in  order  to  expedite 
consideration  of  terrain  shielding  factors 
in  our  application  process  and  to 
thereby  accelerate  the  provision  of 
additional  service  to  the  public.  This 
procedural  approach  is  both  appropriate 
and  permissible  under  the  express 
provision  of  the  Administrative 
Procedure  Act  (APA)  exempting  general 
statements  of  policy  from  rule  making 
requirements.  5  U.S.C.  553(b)(3)(A).  In 
this  regard,  we  note  that  our  action  here 
simply  describes  the  class  of  cases  in 
which  we  will  consider  terrain  shielding 
showings.  It  does  not  purport  to 
establish  the  standards  by  which  such 
showings  will  be  evaluated  or  to 
determine  the  disposition  of  such  cases 
in  advance.  On  the  contrary,  it  is  clear 
from  the  policy  statement  that  these 
decisional  concerns  will  be  addressed  in 
the  context  of  the  particular  facts 
presented  in  individual  applications  at 
the  time  the  applications  are  processed. 

These  characteristics  are  consistent 
with  those  that  the  courts  have 
considered  significant  in  classifying  an 
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agency  action  as  a  general  statement  of 
policy  for  APA  purposes.  See,  e.g.. 
Telecommunications  Research  and 
Action  Center  v.  FCC.  800  F.2d  1181 
(D.C.  Cir.  1986);  Pacific  Gas  and  Electric 
Co.  V.  FPC.  506  V2A  33  (D.C.  Cir.  1974). 

Conclusion 

14.  In  this  Policy  Statement,  the 
Conunission  has  relaxed  its  policy 
regarding  consideration  of  terrain 
shielding  in  the  LPTV  service.  Subject  to 
certain  liraitatioos,  we  will  waive  our 
LPTV  application  acceptance  standards 
whenever  it  can  be  made  apparent  to  us 
that  terrain  shielding  would  provide 
adequate  interference  protection.       . 
Accordingly,  '.ve  will  grant  waiver      | 
requests  supported  either  by  well- 
dociunented  terrain  showings  or  by  the 
written  assent  of  all  potentially  affected 
stations,  together  with  less  rigorous 
terrain  showings.  We  are  confident  that 
our  revised  policy,  resulting  from 
changed  processing  circumstances,  will 
provide  opportunities  for  additional 
LPTV,  translator  and  booster  service  in 
areas  of  the  country  where  terrain 
shielding  is  a  significant  factor.  We  will 
observe  the  effect  of  this  policy  on 
application  processing  efficiency  and 
the  extent  to  which  it  permits  the 
authorization  of  additional  stations.  If 
future  circumstances  should  warrant,  we 
will  again  revisit  this  policy  and  make 
appropriate  adjustments. 

Federal  Communications  Commission. 
H.  Walker  Frastar,  01. 

Acting  Secretary. 

[FR  Doc.  88-8658  Piled  ^29-88:  8:45  am) 

BlUJNa  COOC  C712.41-M 


47  CFR  Part  73 


(MM  Oocfcat  Na  87-331;  RM-S867] 


Radio  Broadcasting  Service^  L'Anae, 
INI 


aqency:  Federal  Communications 

Commission. 

ACnON:  Final  rule. 


:  This  docimient  allocates 
Channel  291 C2  to  L'Anse,  Michigan,  as 
that  community's  first  broadcast  service, 
in  response  to  a  petition  filed  by  Aaron 
J.  Coffee.  Supporting  conunents  were 
filed  by  the  petitioner.  Concurrence  of 
the  Canadian  government  has  heen 
obtained  for  the  allotment  of  Channel 
291C2  at  L'Anse.  The  coordinates  for 
this  proposal  are  46-45-18  and  88-27-12. 
With  this  action,  this  proceeding  is 
terminated. 


DATES:  Effective  June  9, 1988:  the 
window  period  for  filing  applications 
will  open  on  June  10, 1988,  and  close  on 
July  11, 1988. 

RM  RNtTHCK  MFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTAIIV  WVOIMIATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-311, 
adopted  March  28, 1988,  and  released 
April  25, 198&  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street.  NW., 
Washington,  DC.  the  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-380a  2100  M  Street,  NW..  Suite 
14a  Washington.  DC  20037. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART73~{AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

AuHratity:  47  U.S.C.  154,  303. 

§73.202    [AmwKtod] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Michigan  is  amended 
by  adding  Channel  291C2  at  L'Anse. 

Federal  Communications  Commission 
Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

[FR  Doc.  88-9590  Filed  4-29-88;  8:45  am) 
nujim  cooE  (712-01.41 


47  CFR  Part  73 

[MM  Docket  Na  87-277;  RM-57731 

Radio  Broadcasting  Servicea;  St 
Joseph,  IN 

aqency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  allots  Channel 
268A  to  St.  Joseph,  Tennessee,  as  that 
community's  first  local  FM  service.  A 
site  restriction  of  9.2  kilometer8r(5.7 
miles)  northwest  of  the  community  is 
required.  The  coordinates  are  35-06-36 
and  87-33-13.  With  this  action,  this 
proceeding  is  terminated. 
dates:  Effective  June  6, 1988;  The 
window  period  for  filing  applications 
will  open  on  June  7, 1988,  and  close  on 
July  7. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings  (202)  634-6530. 


:  This  is  a 
summary  of  the  Commission's  Report 
and  Otder,  MM  Docket  No.  87-277. 
adopted  Mardi  25. 1968,  and  released 
April  20. 1968.  lbs  foil  text  of  this 
Commissitm  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington.  DC  "Ilie  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
14a  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AIMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

S  73.202    [Amended] 

2.  Section  73.202(b).  tlie  Table  of  FM 
Allotments,  is  amended  under 
Tennessee,  by  adding  Channel  26aA  to 
St.  Joseph. 

Steve  Kaminer. 

Deputy  Chief  Pohefomdltut^DiviBiott, 

Mass  Media  Bureau. 

[FR  Doc.  88-0588  Filed  4-2»-88: 8:45  am) 
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47  CFR  Part  73 

[MM  Docket  Na  S7-2S0;  RM-S7S7] 

Radk>  Broadcasting  Services; 
Rhinelandar,  Wl 

AOENCY:  Federal  Communications 

Conunission. 

action:  Final  rule. 


r.  This  docimient  substitutes 
Channel  282C1  for  Channel  262C2  at 
Rhinelander,  Wisconsin,  and  modifies 
the  license  of  Station  WRHN(FM)  to 
reflect  the  higher  class  co-cbaaaeL  at 
the  request  of  Oneida  Broadcasting 
Company.  Canadian  concurrence  has 
been  obtained.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  June  9, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Patricia  Rawlings,  (202)  634-«530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-280^ 
adopted  March  29. 1968,  and  released 
April  25, 1988.  The  fiill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 


Washingten.  DC  The  oom^tetext  of 
^lis  decision  may  also  be  puidiased 
bom  the  CoramiasiQii'e  copy  conttactors. 
International  Transcription  Service. 
(20%)  857-3800. 2100MStreet  NW..  Suite 
140,  Washington.  DC  9S0S7. 

List  of  SufaieotB  ia47  CFR  Past » 

Radio  broadcasting. 

^ART  n-KAMENOED] 

.1.  Tbe  authfority  dtation  for  Part  73 
continues  to  read  as  foUows: 

AnflMrily:  47  U.S.C1M.  303. 

{79,202    [Amanded] 

2.  Section  7S.202(b),  tfie  Table  of  n«f 
Allotments,  is  emended  under 
Wisconsin,  by  removing  Channel  aB2C2 
and  adding  Channel  .2S2C1  for 
Rhinelander. 
StawsVnrim. 

Deputy  Chief,  Policy  and  Rules  Division. 
Mam  Media  Bureau. 

(FR  Doc  ■8-9694  Piled  4-Z9.«;  8:45  am] 
sauNO  COOE  tra.«i-« 


DEPARTMENT  OF  HEALTH  AMD 
HUMAN  SERVICES 

Offlc#  of  tho  Socfvtiry 

48  CFRiParta  sot,  3M,  SM,  307, 313, 
3»S,SS0. 332,333,  aa 


AGENCY:  Department  of  Health  and 
Human  Services  (HHS). 
ACTMN:  Final  rule. 

summary: Hie  Department  of  Healdi 
and  Human  Services  is  amending  its 
acquisition  regulation  (FfiiSAR),  Title  48 
CFR  Chapter  3.  to  make  varioos 
administrative  and  procedural  changes. 
The  major  changes  being  made  involve 
the  revision  of  a  subpart  to  address  the 
appointment  of  contractiiig  officers,  the 
deletion  of  a  subpart  on  cost  accounting 
standards,  the  addition  of  a  sulqiart  on 
processing  disputes  and  appeals,  and 
the  removal  of  ten  contract  clauses  and 
provisions. 

EFFECTIVE  DATE:  May  2, 1988. 

FOR  FURTHER  INTOWMATIOH  CONTACT: 

Ed  Lanham.  Procurement  Analyst, 
Office  of  Procurement  and  Logistics 
Policy,  telephone  (202) -245-8890. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  amending  its  acquisition 
regulation  to  revise  Subpart  301.6  to  add 
coverage  describing  a  uniform 
departmental  process  for  appointing 
contracting  officers. 


The  Department's  contraotini 
operationS'ate  conducted  by  its 
CiperatinglHvisioiis  (QHJlV's).  and  the 
Public  HeaUh  Service's  agencies  and 
bureaus  under  a  decentralized  stmcture. 
Under  this  airangement.  authority  to 
appoint  contracting  officers  is  currently 
delegated  by  the  Secretary  through  the 
Assistant  Secretary  for  Management 
and  Budget  to  the  Jieads  of  Operating 
Divisions  and  redelegated  to  various 
lower-tier  officials.  In  the  Social 
Security  Administration,  Health  Care 
Financing  Administration,  the  Offloe  of 
the  Secretary  and  some  agencies  of  the 
Public  Health  Service  (PFS),  authority  to 
appoint  contracting  officers  is  delegated 
to  the  principal  official  responsible  for 
acquisition  (PORA).  In  some  agencies  of 
the  PHS,  this  authority  is  delegated  to  a 
bureau  or  institute  head,  althmigh 
subject  to  the  concurrence  of  the  PORA. 
The  PORA  has  been  established  as  a 
means  of  providing  uniformity  to  the 
acquisition  function  while  allowing  the 
degree  of  organizational  flexibility 
perceived  to  be  necessary  by  those 
responsible  for  the  conduct  of  program 
activities.  The  PORA  is  subordinate  to 
the  head  of  the  contracting  activity  and 
is  the  professional  acQuisition  official 
responsible  for  assuring  that  Federal 
and  Dep«krtmental  acquisition  rules  are 
adhered  ta  The  PORA,  for  example,  is 
the«pproval  official  for  major 
acquisition  ections  of  his/her  agency 
and  is  the  appointing  official  in  several 
OPDrVs/agenoies.  Both  the  levels  of 
expertise  and  the  responsibility  required 
of  those  filling  the  PORA  positions 
makes  them  especially  qualified  to  judge 
the  qualification  of  those  seeking  or 
nominated  to  be  contracting  offuers. 
This  regulation  confirms  the  PCHIA  es 
the  appointing  official  in  those  OPDIVs/ 
agencies  where  they  are  currently 
delegated  that  responsibility  and  makes 
the  PORA  the  appointing  official  in 
those  agencies/bureaus  where  that 
authority  currently  Ues  elsewhere.  It  is 
consistent  with  the  objectives  of  BO 
12352  and  its  purpose  of  insuring  a 
professional  acquisition  woricforce. 

This  change  uiould  have  no  adverse 
impact  on  the  operations  of  any  agency 
and  should  be  able  to  be  implemented 
without  difficulty.  Nevertheless,  should 
the  change  cause  a  serious  problem  in  a 
specific  instance,  the  Department  will 
entertain  a  request  for  a  waiver. 
Requests  for  such  a  waiver  should  be 
addressed  to  the  Deputy  Assistant 
Secretary  for  Procurement,  Assistance, 
and  Logistics  and  should  stipulate  the 
anticipated  problem,  its  tangible  effect 
onihe  conduct  of  a  program,  and  the 
period  for  which  a  waiver  is  requested. 

Subpcui  330.70,  Cost  of  Money  for 
Capital  Employed  on  Facilities  in  Use 


and  Capital  Assets  Under -Consteuotion. 
is  being  removed  from  the  HHSAR 
because  the  new  Federal  Aoquisitieo 
Regulation  (FAR)  iesaance  of  Federal 
Acquisition  Circular  64-30  contains  cost 
accounting  standards  coverage  deemed 
sufficient  to  meet  the  needs  of  the 
Department. 

Subpart  333.2,  Disputes  and  Appeals, 
is  being  added  to  the  HHSAR  because  it 
was  determined  that  internal  procedural 
guidance  was  needed  so  that  contracting 
officers  would  know  how  to  process 
olaimsend  eppeels  arising  from  disputes 
under  a  contract 

Subpart  3S2.2,  Texts  of  Provisions  and 
Clauses,  is  being  amended  to  remove  a 
total  of  ten  contract  clauses  and 
provisions  which  have  been  determined 
to  be  unnecessary.  This  action 
represents  the  continuing  effort  initiated 
by  the  Department  to  simplify  the 
acquisition  process. 

Subpart  352.3,  Provision  and  Clause 
Matrices,  which  contains  seven  sets  of 
contract  general  provisions,  is  being 
amended  to  delete  reference  to  tiiose 
clauses  being  removed. 

The  remaining  amendments  concern 
raising  dollar  thresholds  for  certain 
internal  administrative  reviews  and 
making  internal  procedural  revisions. 

The  Department  of  Health  and  Human 
Services  certifies  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et.  seq.);  therefore,  no 
regulatory  flexibiUty  .statement  has  been 
prepared.  This  document  does  not 
contain  information  collection 
requirements  which  require  ihe  approval 
of  the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et.  seq.). 

The  provisions  of  this  regulation  are 
issued  under  5  U.S.C.  301;  40  U.S.C 
486(c). 

List  of  Subiects  in  46  CFR  Parts  aoi,  S04, 
306. 307. 813. 315. 830, 382. 333.  and  352 

Government  procurement. 

Accordingly,  the  Department  amends 
48  CFR  Chapter  3  as  set  forth  below. 

Dated:  March  29. 1968. 
Henry  G.  Kirscheiimaim.  Jr., 
Deputy  Assistant  Secretary  for  Procurement, 
Assistance  and  Ijjgistics. 

As  indicated  in  the  preamble.  Chapter 
3  of  Title  48,  Code  of  Federal 
Regulations,  is  amended  es  shown. 

1.  The  autiiority  citation  for  Parts  301. 
304,  306,  307,  313.  315,  330.  332.  333.  and 
352  continues  to  read  as  foUorws: 

Authority:  5  U.S.C.  301;  40  U.S.C  48e(c). 
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PART  301— [AMENDED] 

301.105    [AiMMtMl] 

2.  Section  301.105  is  amended  by 
removing  the  following  references  and 
control  numbers: 


fHfyomJn  MgmSni 


0M8 
ComrotNa 


323.70. 


35i237-71.. 
352.242-70. 

352.270.«.„. 


099(M)137 

• 

09«M)132 
0990-0131 

• 

0990-0130 


3.  Subpart  301.6  is  revised  to  read  as 
follows: 

Subpart  301.S-Contraeting  Authority  and 
RMponsibWty 

Sec. 

301.603    Selection,  appointment,  and 

termination  of  appointment 
301.603-1    General. 
301.603-2    Selection. 
301.603-3    Appointment 
301.603-4    Termination. 
301.803-70    Delegation  of  contracting  officer 

responsibilities. 
301.670    Head  of  the  contracting  activity. 
301.670-1    Responsibility. 
301.670-2    Designation.  , 

301.670-3    Redelegation. 

Subpart  301.6— Contracting  Authority 
and  ResponsibWty 

301.603    Salactlori,  appointnwnt,  and 
tfinlnattonofappolntinant 

301.603-1    GwMraL 

(a)  The  appointment  and  termination 
of  appointment  of  contracting  officers 
shall  be  made  by  the  principal  official 
responsible  for  acquisition  (PORA).  This 
authority  is  not  delegable.  The  head  of 
the  contracting  activity  shall  ensure  that 
only  the  PORA  is  redelegated.  and 
exercises,  this  authority. 

(b)  Only  GS-1105  and  1106  and  GS/ 
GM-1101  and  1102  personnel  shall  be 
appointed  as  contracting  oncers  (see 
301.603-3(b)). 

(c)  The  appointment  of  contracting 
of^cers  shall  be  made  at  one  of  the  four 
levels  specified  under  the  HHS 
Acquisition  Certification  Program  (see 
301.e03-3(b)). 

(d)  An  individual  shall  be  appointed 
only  in  instances  where  a  valid 
organizational  need  for  a  contracting 
officer  can  be  demonstrated  or  a 
replacement  position  is  to  be  filled. 
Factors  to  be  considered  in  assessing 
the  need  for  a  contracting  officer 
appointment  include  volimie  cf  actions, 
complexity  of  work,  and  structure  of  the 
organization. 


301.603-2    Calacttoft 

(a)  When  an  organizational  need  for  a 
contacting  officer  is  determined  or  a 
replacement  is  required,  an  official 
(usually  the  prospective  contracting 
officer's  immediate  supervisor)  will 
nominate  a  contracting  officer 
candidate.  The  nomination  shall  be 
accompanied  by  the  candidate's  current 
Standard  Form  (SF)  171,  Personal 
Qualifications  Statement  that  contains 
all  relevant  information,  to  include  that 
stated  in  FAR  1.603-2,  a  copy  of  the 
nominee's  most  recent  performance 
appraisal,  and  a  copy  of  the  certificate 
issued  under  the  HHS  Acquisition 
Certification  Program  indicating  the 
current  level  of  certification. 

(b)  The  PORA  shall  review  the 
submitted  material  to  determine  the 
candidate's  ability  to  perform  the 
contracting  functions  required  to  meet 
the  organizational  need.  If  the  PORA 
requires  additional  information  to  make 
the  decision,  it  shall  be  provided 
expeditiously  by  the  nominating  official. 

301.603-3    Appdntnwnt 

(a)  Contracting  officer  appointments 
shall  become  effective  when  the  PORA 
signs  the  Standard  Form  1402, 
Certificate  of  Appointment.  SF  1402's 
shall  be  prepared  and  maintained  in 
accordance  with  FAR  1.603-3. 

(b)  Appointments  shall  be  made  at 
one  of  the  four  levels  established  by  the 
HHS  Acquisition  Certification  Program. 
Therefore,  the  contracting  officer 
candidate  must  meet  the  minimum 
eligibility  requirements  of  certification 

.  for  one  of  the  four  stated  levels,  llie 
level  will  be  determined  by  the 
organizational  need  or  position  boing 
refilled  (replacement).  "The  four  levels 
are  as  follows: 

(1)  Level  I— Purchasing  Agent 
Mandatory  for  all  personnel  who  have 
signature  authority  for  small  purchases 
(GS-1102, 1105,  and  1106),  including 
orders  from  GSA  sources. 

(2)  Level  II— Acquisition  Official. 
Mandatory  for  those  in  the  GS-1102 
series.  Sufficient  for  delegation  of 
contracting  officer  authority  to  a 
maximum  of  $100,000. 

(3)  Level  III— Senior  Acquisition 
Official  Mandatory  for  those  in  the  GS- 
1102  series  for  delegation  of  contracting 
officer  authority  above  $100,000. 

(4)  Level  IV— Acquisition  Manager. 
Mandatory  for  preaward  review  and 
approval  authority  as  specified  in 
HHSAR  Subpart  304.71. 

(c)  Changes  to  contracting  officer 
appointments,  either  increasing  or 
decreasing  the  warrant  limitations,  shall 
be  made  by  the  PORA.  Changes  must  be 
made  bom  one  of  the  four  certification 
iRVftln  to  another.  Or  within  one  of  the 


certification  levels,  and  must  be 
implemented  by  the  PORA's  issuance  of 
a  new  SP 1402  to  replace  the  existing  SF 
1402. 

(d)  Personnel  shall  not  ordinarily  be 
appointed  as  contracting  officers  if  they 
do  not  meet  the  qualifications 
prescribed  for  one  of  the  four 
certification  levels.  However,  if  it  is 
essential  to  appoint  a  contracting  officer 
who  does  not  fully  meet  the  certification 
qualifications,  an  interim  appointment 
may  be  granted  by  the  PORA.  The 
PORA  shall  require  as  a  condition  of  the 
interim  appointment  that  all  training  or 
experience  requirements  be  met  within  a 
six  month  time  period.  Usually,  interim 
appointments  shall  not  exceed  six 
months.  Failure  to  successfully  complete 
the  necessary  training  requirements  or 
gain  the  experience  within  this  time 
frame  will  result  in  termination  of  the 
appointment,  unless  the  PORA 
determines  that  unusual  circumstances 
prevented  the  attainment  of  either.  In 
this  instance,  one  additional  six  month 
interim  appointment  may  be  issued,  but 
no  more  shall  be  allowed.  Tlie  PORA 
shall  fully  document  all  interim 
appointment  actions. 

(e)  The  original  SFU402  shall  be 
provided  to  ^e  contracting  officer,  and 
a  copy  shall  be  retained  by  the  PORA. 
Another  copy  of  the  SF  1402  along  with 
the  SF  171  material  shall  be  forwarded 
to  the  servicing  personnel  office  for 
inclusion  in  the  individual's  personnel 
file  folder.  Files  on  individuals  should 
not  be  established  by  the  PORA. 

301.603-4   Termination. 

Termination  of  contracting  officer 
appointments  shall  be  executed  by  the 
PORA  in  accordance  with  FAR  1.603-4. 

301.603-70    Delegation  of  contracting 

(a)  Non-GS/GM-1101  or  1102  or  GS- 
1105  or  1106  personnel  shall  only  be 
delegated  contracting  officer 
responsibilities  when  determined 
necessary  by  a  warranted  contracting 
officer  (holder  of  a  valid  SF  1402).  and  in 
accordance  with  this  subsection. 
Personnel,  such  as  a  contracting  officer's 
representative  or  an  ordering  officer, 
shall  be  delegated  only  the  needed 
responsibilities  by  the  warranted 
contracting  officer  in  a  written 
memorandum  of  delegation  which 
clearly  states  any  limitations  on  the 
delegation.  Personnel  who  are  not  in  the 
GS/GM-1101  or  1102  or  GS-1105  or  1106 
job  series  shall  not  be  issued  a  SF  1402. 
Certificate  of  Appointment 

(b)  Non-acquisition  personnel  who  are 
delegated  acquisition  responsibilities 
shall  be  required  to  have  the  training. 


experience,  and  edncattcoa  requirem^its 
necessary  for  the  responsibiHties 
assigned,  if,  for  example,  responsibility 
is  to  be  delegated  for  making  amall 
pnrcfaaBea,  the  training. -education,  and 
experience  for  Level  I— Purchasing 
Agent  or  its  equivalent  as  determined 
by  the  PORA,  shall  be  required. 

301.670   madofthaeentradtaeactMty. 

301.6]|D-1    Responsibility. 

The  head  of  the  contracting  activity 
(HCA)  is  responsible  for  conducting  an 
effective  and  efficient  acquisition 
program.  Adequate  controls  shall  be 
established  to  assure  compliance  with 
applicable  laws,  regulations,  procedures, 
and  the  dictates  of  good  management 
practices.  Periodic  reviews  shall  be 
conducted  by  qualified  personnel, 
preferably  assigned  to  positions  other 
than  in  the  contracting  tiffice  being 
reviewed,  to  determine  the  extent  of 
adherence  to  prescribed  policies  and 
regulations,  and  to  detect  a  need  for 
guidance  and/ or  training. 

301.670-2    Designatioa 

Each  OPDIV  head  and  PHS  agenqr 
head  has  been  designated  as  HCA  along 
with  the  following  officials: 

(a)  Deputy  Assistant  Secretary  for 
Procurement  Assistance -and  Lc^stics; 

(b)  Deputy  Assistant  Secretaiy  for 
Administrative  and  Management 
Services,  OS;  and 

(c)  Each  Regional  Director. 

301.670-3    Rsdelegatlon. 

(a)  The  heads  of  contracting  activities 
may  redelegate  their  HCA  authorities  to 
the  extent  that  redelegation  is  not 
prohibited  by  the  terms  of  their 
respective  delegations  of  authority,  by 
law,  by  the  Federal  Acquisition 
Regulation,  by  the  HHS  Acquisition 
Regulation,  or  by  other  regulations. 
However,  tiCA  and  other  contracting 
approvals  and  authorities  shall  not  be 
redelegated  below  the  levels  specified  in 
the  HHS  Acquisition  Regulation  or,  in 
the  absence  of  coverage  in  the  HHS 
Acquisition  Regulation,  the  Federal 
Acquisition  Regulation.  To  ensure 
proper  control  of  redelegated  acquisition 
authorities.  HCA's  shall  maintain  a  file 
containing  successive  delegations  of 
HCA  authority  through  and  including 
the  contracting  officer  leveL 

^)  PsEsonnel  delegated  re^>onsibility 
for  acquisifian  functions  must  possess  a 
level  odFeayerience.  training,  and  ability 
commensurate  with  the  complexity  and 
magnitude  of  the  acquisition  actions 
involved. 


PART  MS    [AMCWDCDl 
304.7005    tAmsndsd] 

4.  Section  304.7005  is  amended  by 
removing  die  second  sentence. 

PART  306-{AMENDED] 

5.  Section  306.501  is  amended  by 
revising  the  entry  for  "SSA"  to  read  as 
follows: 


SSA — Deputy  Commissioner  for 
Management 


PART  307— {AMENDED] 

307.105-2   [Anwodad] 

6.  Section  307.105-2(a)(3)  is  amended 
by  removing  "$100,000"  and  adding 
"$250,000". 

PART  313— [AMENOEDJ 
313.104    [Amsndsd] 

7.  Section  313.104  is  amended  by 
redesignating  paragraphs  (h),  (i),  and  (}) 
as  paragraphs  (i),  {j],  and  (k). 
respectively. 

PART  31 5-[  AMENDED] 

315Me-71    [Amwwiod] 

a. Section  315.eo&-71(a){l)  is  amended 
by  removing  "$250(000 "  and  adding 
"$300,000". 

s 

31&90S-71    [AnMndad] 

9.  Section  315.905-71  is  amended  by 
removing  the  last  sentence  in  paragraph 
(b). 

315.905-73    [AmwidMl] 

10.  Section  315.905-73  is  amended  by 
removing  the  phrase  "(see  Subpart 
330.70)"  in  the  last  sentence  of 
paragraph  (b)(1). 

315.905-74    lAmendad] 

11.  Section  315.905-74  is  amended  by 
removing  the  phrase  "(see  Subpart 
330.70)"  from  the  last  sentence. 

315.7002    [Amandsd] 

12.  Section  S15.7002(a)  is  amended  by 
removing  "$100,000"  and  adding 
"$25,000". 

PART  330-(AMENDED] 
33070    (RwNOved] 

13.  Subpart  330.70  is  removed. 

PART  332-(AMENDED] 
332.770    [Rsmevsd] 

14.  Section  332.770  is  removed. 


PART  SS3-1  AMENDED] 

15.  Subpart  333.2  is  added  to  read  as 
followrs: 

Subpart  333.2— Disputes  and  Appsals 

333.203    Applicability. 

333.209  Suspected  fraudulent  claims. 

333.210  Contracting  ofGcer's  authority. 

333.211  Contracting  ofTicer's  decision. 

333.212  Contracting  ofHcer's  duties  upon 
appeal. 

33S.Z12-70    Formats. 

333.213  Obligation  to  continue  performance. 

333.214  Contract  claus«. 

Subpart  333.2— Disputes  and  Appeals 
333.203    AppHcabNIty. 

(c)  The  Armed  Services  Board  of 
Contract  Appeals  (ASBCA)  has  been 
designated  by  the  Secretary  as  the 
authorized  "Board"  to  hear  and 
determine  disputes  for  the  Department 

333.200    Suspected  fraudulent  dalres. 

The  contracting  officer  shall  submit 
any  instance  of  a  contractor's  suspected 
fraudulent  claim  to  the  Office  of  the 
Inspector  General  for  investigation. 

333.210  Contracting  offlcsr's  suthoflty. 

The  contracting  officer  shall  refer  a 
proposed  final  decision  to  the  Office  of 
General  Counsel  Business  and 
Administrative  Law  Division  (OGC- 
BAL),  or  the  Regional  Attorney  in  the 
HHS  regional  office  servicing  the  region 
in  which  the  contracting  officer  is 
located,  for  advice  as  to  the  legal 
sufficiency  and  format  before  sending 
the  final  decision  to  the  contractor.  Ilhe 
contracting  officer  shall  provide  OGC- 
BAL  or  the  Regional  Attorney  with  the 
pertinent  documents  with  the 
submission  of  each  proposed  final 
decision. 

333.211  ContracUng  otilcar's  dscWen. 

(8)(2)  See  333.210. 

(a)(4)(v)  When  using  the  paragraph  in 
FAR  33.211(a)(4)(v),  the  contracting 
officer  shall  insert  the  words  "Armed 
Services"  before  eadi  mention  of  the 
term  "Board  of  Contract  Appeals". 

(c)(2)  The  contracting  officer  does  not 
have  jurisdiction  to  consider  a  claim 
from  the  contractor  over  $50,000,  imless 
that  claim  has  been  certified. 

(h)  At  any  time  within  the  period  of 
appeal  the  contracting  officer  may 
modify  or  withdraw  his/her  final 
decision.  If  an  appeal  bom  the  final 
decision  has  been  taken  to  the  ASBCA. 
the  contracting  officer  will  forward  his/ 
her  recommended  action  to  OGC-BAL 
or  the  cognizant  Regional  Attorney  with 
the  supplement  to  the  contract -file 
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which  supports  the  recommended 
correction  or  amendment  , 

333^12    Contracting  officer's  duties  upoii 
■PfMal. 

(a)  Appeals  shall  be  governed  by  the 
rules  set  forth  in  the  "Rules  of  the 
Armed  Services  Board  of  Contract 
Appeals",  or  by  the  rules  established  by 
the  U.S.  Claims  Court,  as  appropriate. 

(b)  QGC-BAL  or  the  cognizant 
Regional  Attorney  is  designated  as  the 
Government  Trial  Attorney  to  represent 
the  Government  in  the  defense  of 
appeals  before  the  ASBCA.  A  decision 
by  the  ASBCA  will  be  transmitted  by 
the  Government  Trial  Attorney  to  the 
appropriate  contracting  officer  for 
compliance  in  accordance  with  the 
ASBCA's  decision. 

(c)  If  an  appeal  is  filed  with  the 
ASBCA,  the  contracting  officer  shall 
assemble  a  file  within  30  days  of  receipt 
of  an  appeal,  or  advice  that  an  appeal 
has  been  filed,  that  consists  of  aU 
documents  pertinent  to  the  appeal, 
including: 

(1)  The  decision  and  findings  of  fact 
from  which  the  appeal  is  taken; 

(2)  The  contract,  including 
specifications  and  pertinent 
modifications,  plans  and  drawings; 

(3)  All  correspondence  between  the 
parties  pertinent  to  the  appeal,  including 
the  letter  or  letters  of  claims  in  response 
to  which  the  decision  was  issued; 

(4)  Transcripts  of  any  testimony  taken 
during  the  course  of  proceedings,  and 
affidavits  or  statements  of  any 
witnesses  on  the  matter  in  dispute  made 
prior  to  the  filing  of  the  notice  of  appeal 
with  the  Board;  and 

(5]  Any  additional  information  i 

considered  pertinent.  | 

The  contracting  officer  shall  furnish 
the  appeal  file  to  the  Government  Trial 
Attorney  for  review  and  approval.  After 
approval,  the  contracting  officer  shall 
prepare  four  copies  of  the  file,  one  for 
the  ASBCA,  one  for  the  appellant  one 
for  the  Government  Trial  Attorney,  and 
one  for  the  contracting  office. 

(d)  At  all  times  after  the  filing  of  an 
appeal,  the  contracting  officer  shall 
render  whatever  assistance  is  requested 
by  the  Government  Trial  Attorney. 
When  an  appeal  is  set  for  hearing,  the 
concerned  contracting  officer,  acting 
under  the  guidance  of  the  Government 
Trial  Attorney,  shall  be  responsible  for 
arranging  for  the  presence  of 
Government  witnesses  and  specified 
physical  and  doctmientary  evidence  at 
both  the  pre-hearing  conference  and  the 
hearing. 

(e)  If  a  contractor  which  has  filed  an 
appeal  with  the  ASBCA  elects  to  accept 
fully  the  decision  from  which  the  appeal 
was  taken,  or  any  modification  to  it  and 


gives  written  notification  of  acceptance 
to  the  Government  Trial  Attorney  or  the 
concerned  contracting  officer,  the 
Government  Trial  Attorney  will  notify 
the  ASBCA  of  the  disposition  of  the 
dispute  in  accordance  with  Rule  27  of 
the  ASBCA. 

(f)  If  the  contractor  has  elected  to 
appeal  to  the  U.S.  Claims  Court,  the  U.S. 
Department  of  Justice  will  represent  the 
Department.  However,  the  contracting 
officer  shall  still  coordinate  all  actions 
through  OGC-BAL. 

333.212-70    Fonnats. 

(a)  The  following  format  is  suggested 
for  use  in  transmitting  appeal  files  to  the 
ASBCA: 

Your  reference: 
(Docket  No.) 

(Name) 

Recorder.  Armed  Services  Board  of 
Contracts  Appeals,  Skyline  Six,  5109 
Leesburg  Pike,  Falls  Church,  Virginia  22041. 
Dear  (Name): 

Transmitted  herewith  are  documents 
relative  to  the  appeal  under  Contract 

No with  the  (name  of  contractor),  in 

accordance  with  the  procedures  under  Rule  4. 

The  Government  TYial  Attorney  for  this 
case  is  (Insert  Division  of  Business  and 
Administrative  Law,  Onice  of  General 
Counsel,  Department  of  Health  and  Human 
Services,  330  Independence  Avenue  SW., 
Washington,  DC  20201,  or  Regional  Attorney 
and  oHice  address,  as  appropriate). 

The  request  for  pajment  of  charges 
resulting  from  the  processing  of  this  appeal 
should  be  addressed  to:  (Insert  name  and 
address  of  cognizant  finance  office.) 

Sincerely  yours. 

Contracting  OfBcer 
Enclosures 

(b)  The  following  format  is  suggested 
for  use  in  notifying  the  appellant  that  the 
appeal  file  was  submitted  to  ASBCA: 

(Contractor  Address) 


Dear. 


An  appeal  file  has  been  compiled  relative 

to  the  appeal  under  Contract  No , 

and  has  been  submitted  to  the  Armed 
Services  Board  of  Contract  Appeals 
(ASBCA).  The  enclosed  duplicate  of  the 
appeal  file  is  identical  to  that  submitted  to 
the  Board,  except  that  contract  documents 
which  you  already  have  may  have  been 
excluded. 

You  may  furnish  or  suggest  any  additional 
information  deemed  pertinent  to  the  appeal 
to  the  Armed  Services  Board  of  Contract 
Appeals  according  to  their  rules. 

The  ASBCA  will  provide  you  with  further 
information  concerning  this  appeal. 

Sincerely  yours. 

Contracting  OfTicer 
Enclosure 


333.213  Obligation  to  continue 
perfonnance. 

(a)  The  Disputes  clause  at  FAR 
52.233-1  shall  be  used  without  the  use  of 
Alternate  I.  However,  if  the  contracting 
officer  determines  that  the 
Government's  interest  would  be  better 
served  by  use  of  paragraph  (h)  in 
Alternate  I,  he/she  must  request 
approval  for  its  use  from  the  Director. 
Office  of  Procurement  and  Logistics 
Policy  (through  normal  acquisition 
channels). 

333.214  Contract  dauae. 

The  clause  at  FAR  52.233-1  shall  be 
used  in  all  circumstances  except  as 
indicated  in  333.213. 

PART  352— (AMENDED] 

352JM)2-1    [Amended] 

16.  In  §  352.202-1  the  introductory  text 
is  amended  by  adding  the  word  "all" 
between  the  words  "in"  and 
"solicitations"  and  by  removing  the  term 
"fixed-price"  between  the  words 
"resultant"  and  "contracts". 

352.208-70    [Removed] 

17.  Section  352.208-70  is  removed. 

352JZ15-70    [Removed] 

18.  Section  352.215-70  is  removed. 

352.225-12    [Removed] 

19.  Section  352.225-12  is  removed. 

352.232-72    [Removed] 

20.  Section  352.292-72  is  removed. 

352.237-71    [Removed] 

21.  Section  352.237-71  is  removed. 

352^42-70    [Removed] 

22.  Section  352.242-70  is  removed. 

352.243-70    [Removed] 

23.  Section  352.243-70  is  removed. 

352.247-70    [Removed] 

24.  Section  352.247-70  is  removed. 

352.270-6    [Removed] 

25.  Section  352.270-6  is  removed. 

352.270-«    [Removed] 

26.  Section  352.270-6  is  removed. 

352.370    [Amended] 

27.  Section  352.370  is  amended  to 
remove,  in  each  set  of  contract  general 
provisions,  reference  to  foregoing 
contract  clauses  which  are  being 
removed.  The  clause  references  being 
removed  are  located  in  Item  II, 
Department  of  Health  and  Human 
Service  Acquisition  Regulation 
(HHSAR)  (48  CFR  Chapter  3),  of  each 
set  of  contract  general  provisions,  as 
follows: 


a.  In  the  General  Provisions  for  a 
Cost-Plus-A-Fixed-Fee  Contract,  in  Item 

11,  entire  entry  for  numbers  2,  3,  7,  8, 10, 

12,  and  14  are  removed,  and  the 
remaining  clauses  are  renumbered  in 
numerical  sequence. 

b.  In  the  General  Provisions  for  a 
Negotiated  Cost-Reimbursement 
Contract  with  Nonprofit  Institutions 
Other  Than  Educational  Institutions,  in 
Item  II,  the  entire  entry  for  numbers  2,  5, 
9, 10, 12, 15,  and  17  are  removed,  and  the 
remaining  clauses  are  renumbered  in 
numerical  sequence. 

c.  In  the  General  Provisions  for  a 
Negotiated  Fixed-Price  Research  and 


Development  Contract  in  Item  II,  the 
entire  entry  for  numbers  2,  3,  5,  8,  and  10 
are  removed,  and  the  remaining  numbers 
are  renumbered  in  numerical  sequence. 

d.  In  the  General  Provisions  for  a 
Negotiated  Fixed-Price  Supply  Contract, 
in  Item  II,  the  entire  entry  for  numbers  2, 
3,  5,  7,  and  9  are  removed,  and  the 
remaining  clauses  are  renumbered  in 
numerical  sequence. 

e.  In  the  General  Provisions  for  a 
Negotiated  Cost-Reimbursement 
Contract  with  Educational  Institutions, 
in  Item  II,  the  entire  entry  for  2, 4,  8,  9, 
11, 14,  and  16  are  removed,  and  the 


remaining  clauses  are  renumbered  in 
numerical  sequence. 

f.  In  the  General  Provisions  for  a  Cost- 
Reimbursement  Supply  Contract  in  Item 
II,  the  entire  entry  for  numbers  2,  3, 7, 8, 
10, 12,  and  14  are  removed,  and  the 
remaining  clauses  are  renumbered  in 
numerical  sequence. 

g.  In  the  General  Provisions  for  a 
Sealed  Bid  Contract,  in  Item  II,  the 
entire  entry  for  numbers  2,  3,  5,  6,  and  8 
are  removed,  and  the  remaining 
numbers  are  renumbered  in  numerical 
sequence. 

[FR  Doc.  88-9418  Filed  4-29-«;  8:45  amj 
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Proposed  Rules 


Fadaral  Resistw 
VoL  53,  No.  84 
Monday,  May  2,  1968 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puMc  of  tne 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interestad  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Soil  Conservation  Service 
7  CFR  Part  652 

Surface  Mining  Specifications; 
Spedficstlons  for  SoN  Removal, 
StockpMng,  Replacement,  and 
Reconstruction  for  Surface  Coal 
Mining  and  Reclamation  Operations  on 


agency:  Soil  Conservation  Service, 
USDA. 

action:  Proposed  rule;  extension  of 
comment  period. 

summary:  The  Soil  Conservation 
Service  (SCS)  of  the  U.S.  Department  of 
Agriculture  (USDA)  is  extending  the 
public  comment  period  on  the  proposed 
rule  as  published  in  the  February  19, 
1988  Federal  Regbter.  which  establishes 
the  specifications  for  soil  handling  in 
relation  to  mining  activities  on  prime 
farmland,  as  provided  for  in  section 
515(b)(7)  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977,  Pub.  L  95- 
87,  30  U.S.C.  1265(b)(7). 

This  extension  is  in  response  to  the 
mining  industry's  request  for  adequate 
time  to  comment. 

DATES:  Comments  must  be  submitted  on 
or  before  May  19, 198&  Public  Hearings: 
Upon  request,  SCS  will  hold  public 
hearings  on  the  proposed  rule  in 
Washington.  DC;  Champaign,  Illinois: 
Lexington,  Kentucky;  Bismarck,  North 
Dakota:  and  Columbus,  Ohio.  SCS  will 
accept  requests  for  pubUc  hearings  tmtil 
5:00  p.m.,  e.t.  on  May  19, 1988. 

FOR  FURTHER  INFORMATKMI  CONTACT: 

Walter  F.  Rittall,  Acting  Director,  Land 
Treatment  Program  Division,  Soil 
Conservation  Service,  P.O.  Box  2890, 
Washington,  DC  20013.  Phone:  202-382- 
1870.  For  copies  of  the  proposed  rule  as 


it  applies  to  one  of  the  identified  states 
contact-  Ernest  V.  Todd,  state 
conservationist,  665  Opelika  Road, 
Auburn.  Alabama  36830;  Albert  E. 
Sullivan,  state  conservationist.  Federal 
Office  Building,  Suite  2405,  700  West 
Capitol  Avenue,  Little  Rock,  Arkansas 
72201:  John  J.  Eckes,  state 
conservationist.  Springer  Federal 
Building,  301  North  Randolph  Street, 
Champaign,  Illinois  61820;  Robert  L 
Eddleman,  state  conservationist. 
Corporate  Square-West,  Suite  2200,  5610 
Crawfordsville  Road,  Indianapolis, 
Indiana  46224; }.  Michael  Nethery,  state 
conservationist,  693  Federal  Building, 
210  Wabiut  Street,  Des  Moines,  Iowa 
50309;  lames  N.  Habiger,  state 
conservationist  760  South  Broadway, 
Salina.  Kansas  67401;  Randall  W. 
Giessler,  state  conservationist,  333 
Waller  Avenue,  Room  305,  Lexington, 
Kentucky  40504;  Pearlie  S.  Reed,  state 
conservationist,  Hartwick  Building, 
Room  522,  4321  Hartwick  Road,  College 
Park,  Maryland  20740;  Russell  Mills, 
acting  state  conservationist  555 
Vandiver  Drive,  Columbia,  Missouri 
65202;  Charles  Mumma,  acting  state 
conservationist.  Federal  Building,  Rosser 
Avenue  and  Third  Avenue,  P.O.  Box 
1458.  Bismarck,  North  Dakota  58502- 
1458;  Roger  A.  Hansen,  acting  state 
conservationist.  200  North  High  Street 
Room  522,  Columbus,  Ohio  43215;  C. 
Budd  Fountain,  state  conservationist 
USDA-Agricultural  Center  Building. 
Stillwater,  Oklahoma  74074;  James  H. 
Olson,  state  conservationist,  228  Walnut 
Street  Room  820,  Harrisburg, 
Pennsylvania  17108-0985;  Lawrence 
Nieman,  acting  state  conservationist 
Federal  Buildiiig,  200  4th  Street  SW.. 
Huron,  South  Dakota  57350-2475;  Harry 
W.  Oneth,  state  conservationist  W.R. 
Poage  Federal  Building,  101  South  Main 
Street,  Temple,  Texas  76501-7682;  or 
Rollin  N.  Swank,  state  conservationist 
75  High  Street  Room  301,  Morgantown, 
West  Virginia  26505. 

Galen  S.  Bridge, 

Deputy  Chief  for  Programs. 

(FR  Doc.  88-9607  Filed  4-29-88;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Assistant  Secretary  for 
Community  Planning  and 
Development 

24  CFR  Part  570 

[Docket  No;  R-86-1383-FR  2449J 

UrtMn  Development  Action  Grant 
(UDAG) 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development  HUD. 
ACTION:  Proposed  rule. 

SUtlMARY:  This  rule  proposes  to 
implement  the  amendments  under  the 
Housing  and  Community  Development 
Act  of  1987  and  the  HUD— Independent 
Agencies  Appropriations  Act  1988  to 
section  119(h)  of  the  Housing  and 
Community  Development  Act  of  1974 — 
Urban  Development  Action  Grant 
(UDAG)  statute,  42  U.S.C.  5318.  by 
modifying  the  UDAG  project  selection 
criteria  and  by  modifying  the  defmitions 
of  eligible  cities.  This  proposed  selection 
system  would  spread  UDAG  Funds  to 
more  areas  of  the  country. 

date:  Comments  Due:  June  1, 1988. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  to  the  Rules  Docket 
Clerk,  OfRce  of  General  Counsel,  Room 
10276,  Department  of  Housing  and 
Urban  Development  451  Seventh  Street 
SW.,  Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  will  be  available 
for  public  inspection  during  regular 
business  hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 

Stanley  Newman,  Director,  Office  of 
Urban  Development  Action  Grants. 
Room  7262.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington,  DC  20410,  (202)  755- 
6290.  (This  is  not  a  toll-free  number.) 
SUPPI^MENTARY  INFORMATION:  The 
Housing  and  Community  Development 
Act  of  1987  (Pub.  L  100-242,  approved 
February  5, 1988).  (1987  Act),  and  the 
HUD-Independent  Agencies 


Appropriation  Act  1988  (Pub.  L  100-202, 
approved  December  22. 1987)  amended 
section  119(h)  of  the  Urban  Development 
Action  Grants  (UDAG)  statute,  42  U.S.C. 
5318.  While  many  of  the  modiflcations 
.will  not  take  effect  until  final  regulations 
are  published,  several  changes  will  take 
effect  immediately,  as  mandated  by  the 
law.  The  following  provisions  will  take 
effect  immediately: 

1.  The  two  phase  65%-35%  selection 
system. 

2.  New  statutorily  assigned  weights 
for  measuring  impaction,  distress  and 
project  merit; 

3.  Bonus  points  for  cities  that  have  not 
recently  received  a  preliminary  UDAG 
approval; 

4.  A  $10  million  cap  on  individual 
grants  for  FY  1988  and  FY  1989; 

5.  Eligibility  of  certain  Indian  tribes  in 
Oklahoma,  as  well  as  certain  specified 
Hawaiian  counties,  American  Samoa, 
Guam  and  the  Northern  Mariana 
Islands. 

Since  December  1983,  projects 
meeting  UDAG  requirements  for  funding 
have  exceeded  the  budget  resources 
available.  Therefore,  the  Department 
placed  into  effect  a  selection  system 
which  scored  and  ranked  all  projects 
meeting  program  requirements.  The 
projects  were  rated  according  to  the 
following  formula:  up  to  40  points  for  the 
area's  "impaction"  (poverty,  pre-1940 
hotising.  population  growth);  up  to  30 
points  for  the  area's  "distress" 
(unemployment  rate,  per  capita  income 
change,  and  job  lag,  where  available); 
and  up  to  30  points  for  specific  project 
merits  (leveraging  ratio,  jobs,  taxes  and 
other  benefits),  lliese  criteria  were 
specified  in  the  UDAG  statute,  with 
impaction  being  given  the  primary 
weight  This  formula  generally  resulted 
'  in  more  projects  being  funded  in  the 
Northeast  and  Midwest  sections  of  the 
country.  The  Congress  perceived  that 
the  distribution  of  funds  was  not 
equitable  and  changed  the  selection 
system  to  allow  a  meritorious  project  to 
compete  regardless  of  its  geographic 
location. 

The  new  statutory  two-phase 
selection  system  (with  revised  weights 
and  bonus  points]  was  adopted  in  orddr 
to  spread  UDAG  funds  to  more  areas  of 
the  country.  Because  of  reduced  budget 
levels,  a  cap  of  $10  million  on  any 
'  UDAG  grant  was  made  effective  for 
.  fiscal  years  1988  and  1989. 

The  revised  selection  system  will 
operate  in  the  following  way:  The  funds 
to  be  awarded  during  each  UDAG  round 
will  be  divided  into  two  phases.  The 
first  phase,  comprising  65%  of  the 
monies  available,  will  be  awarded 
based  on  a  105-point  ranking  system.  Up 
to  70  of  the  105  points  will  be  awarded 
based  on  the  applicant  city's  impaction 
and  distress  ranking.  Impaction  and 


distress  will  have  equal  weight  and 
each  will  be  valued  at  35  points.  An 
additional  33  points  will  be  awarded 
based  on  project  merits,  including  such 

factors  as  leveraging  ratio,  jobs,  and 
taxes. 

A  project  also  will  receive  one  bonus 
point  if  the  city  has  not  received  a 
UDAG  preliminary  grant  approval  for 
one  year,  and  two  points  if  the  city  has 
not  received  a  preliminary  grant 
approval  for  two  years.  If  there  are  two 
or  more  fundable  projects  born  the  same 
city  in  the  same  funding  round,  the 
bonus  point  or  points  will  go  to  the 
project  from  that  city  with  the  highest 
number  of  project  points  before  the 
bonus  points  are  assigned. 

The  second  funding  phase,  comprising 
35%  of  the  monies  available  in  a  given 
round,  will  be  awarded  based  only  on 
the  characteristics  of  the  project 
application,  with  no  points  given  for 
impaction  or  distress.  The  bonus  points 
for  cities  that  have  not  received  a 
UDAG  in  the  recent  past  will  also  apply 
to  the  35%  phase. 

If  the  Secretary  decides  to  fund 
pocket-of-poverty  projects,  they  will  be 
funded  separately  from  the  two-phase 
system. 

The  HUD-Independent  Agencies 
Appropriation  Act  1988  maices  certain 
Indian  tribes  in  Oklahoma  eligible  for 
the  program.  Earlier  appropriation 
changes  included  American  Samoa, 
Guam  and  the  Northern  Mariana  Islands 
as  potentially  eligible  areas.  The  1987 
Act  directs  that  the  counties  of  Kauai, 
Maui  and  Hawaii  in  the  State  of  Hawaii 
be  treated  as  cities  for  purposes  of 
determining  UDAG  eligibihty.  . 

Additional  provisions  proposed  in 
these  regulatioiis  will  take  effect  only 
upon  effectiveness  of  final  rules.  They 
are  summarized  below: 

•  Definitions  of  project  "transaction" 
and  "economic  development 
components"  are  included  for 
clarification  of  the  leveraging  ratio 
requirement. 

•  The  methodology  for  determining 
eligibility  of  distressed  cities  is  amended 
for  communities  with  high  per  capita 
income  to  assure  that  eligibility  is 
targeted. 

•  The  section  on  criteria  for  selection 
has  been  reorganized  to  clarify  which 
requirements  must  be  met  before  an 
application  can  be  considered  for 
selection,  and  which  competitive 
selection  factors  apply  to  large  and 
small  cities.  The  maximum  points 
awarded  for  each  criterion  and  factor 
are  now  specified  in  the  regulations. 
Several  selection  factors  have  been 
deleted,  since  the  Act  now  contains  a 
prescriptive  list  These  are  temporary 
jobs,  extent  of  relocation,  extent  of 
minority  business  participation  and 
impact  on  energy  efficiency.  (The  latter 


two  factors  have  been  moved  to  the 
section  on  eligible  activities,  and  will 
continue  to  be  encouraged  in  UDAG 
projects.)  Two  new  factors  called  for  in 
the  Act  have  been  added — "pressing 
employment  need"  and  "pressing 
residential  need."  The  assigning  of 
points  for  these  two  factors  will  be 
based  in  part  upon  certifications  by  the 
applicant  since  data  documenting  the 
extent  of  these  needs  is  not  readily 
available.  Applicants  should  be  aware 
that  the  certification  relating  to  pressing 
residential  need  could  affect  compliance 
with  the  new  provisions  under  section 
104(d)  of  the  Housing  and  Community 
Development  Act  of  1974. 

•  Several  definitions  have  bean 
revised,  either  to  clarify  policies  or  to 
conform  to  the  new  Act.  The 
nondiscrimination  provision  has  been 
modified  to  change  the  category 
"neighborhood"  to  "housing"  and  to 
include  the  type  of  applicant  (city  or 
urban  county). 

•  The  applicant  review  schedule  set 
out  in  the  proposed  rule  will  remain  in 
effect  unless  revised  by  the  Secretary 
within  30  days  of  the  start  of  a  fiscal 
year. 

•  Guidelines  are  provided  for 
determining  the  amount  of  funds 
available  for  each  round. 

•  The  eligible  use  of  repaid  grant 
funds  by  recipients  is  modified  and 
reporting  requirements  on  the  uses  of 
such  funds  are  specified. 

The  Housing  and  Community 
Development  Act  of  1987  references 
"eligible  activities  *  *  *  under  section 
104".  It  is  assumed  that  this  reference  is 
an  error  and  should  have  read  "105". 
Section  104  does  not  list  eligible 
activities.  The  proposed  rule  refers  to 
section  105. 

•  Certifications  relating  to  relocation 
assistance  are  revised.  Applicants  are 
also  alerted  to  the  new  provisions  at 
section  104(d]  of  the  Housing  and 
Community  Development  Act  of  1974, 
which  will  apply  to  UDAG  projects  that 
result  in  the  demolition  of  low/moderate 
income  housing  units  or  the  conversion 
of  such  units  to  another  use.  As  a 
condition  for  a  grant  made  on  or  after 
October  1. 1988,  the  applicant  will  be 
required  to  certify  that  it  is  following  a 
residential  antidisplacement  and 
relocation  assistance  plan  under  which 
(1)  such  units  will  be  replaced  with 
housing  designed  to  be  affordable  to 
low/moderate-income  households  for  a 
period  of  at  least  10  years  and  (2)  each 
low/moderate-income  household 
displaced  from  such  a  unit  will  be 
provided  relocation  assistance, 
including  payment  of  reasonable  moving 
expenses  and  housing  assistance  that 
will  ensure  that  shelter  costs  at  a 
replacement  unit  will  not  exceed  30 
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percent  of  the  households  incorae  for  a 
five-year  period.  The  displaced 
household  could  elect,  as  an  altenative 
to  rental  assistance,  to  receive  and 
apply  the  capitalized  value  of  such 
rental  assistance  as  a  down  pajrment  on 
a  cooperative  or  mutual  housing  unit.  On 
April  2. 1987,  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  [URA) 
was  amended  to,  among  other  things, 
extend  URA  coverage  to  persons 
displaced  as  a  direct  result  of 
rehabilitation,  demoliti(Mi  or  private 
developer  acquisition  carried  out  for  a 
federally  assisted  project  or  program, 
including  an  Urban  Development  Action 
Grant  Program.  The  amendments  also 
substantially  increase  the  levels  of 
relocation  assistance  to  be  provided  to 
displaced  businesses.  For  LTDAG  and 
other  HUD-assisted  projects,  the  URA 
changes  will  apply  to  all  displacements 
occurring  on  or  after  April  2, 1969.  The 
public  will  have  the  opportunity  to 
comment  on  the  proposed  rule 
implementing  the  new  provisions  under 
section  104(d)  of  the  HCD  Act  of  1974 
and  the  URA  amendments.  Given  the 
effective  dates  of  these  changes, 
however,  potential  applicants  should 
review  planned  activitiea  in  the  light  of 
the  budgetary  implications  and  potential 
impact  on  program  design  of  these 
amendments. 

•  A  modification  is  made  to  the 
submission  and  review  schedule  to 
indicate  the  deadline  dates  for  receipt  of 
firm  financial  commitments.  i 

Other  Matten 

The  Department  is  providing  an 
abbreviated  (30-dayJ  public  comment 
period  for  this  proposed  rule.  Under 
section  7(o)(3)  of  the  Department  of 
Housing  and  Urban  Development  Act 
42  U.S.C.  3535(o),  no  rule  promulgated 
by  the  Department  may  become 
effective  until  after  passage  of  the  first 
period  of  30  calendar  days  of  continuous 
session  of  Congress  after  the  day  on 
which  the  rule  is  published  as  final. 
Because  of  thia  section  7[o]  constraint  of 
the  Congressional  calendar  for  the  rest 
of  the  year,  it  is  imperative  that  the 
public  comment  period  be  no  longer 
than  30  days  to  permit  time  for  review  of 
the  public  comments  and  development 
of  a  final  rule  at  least  30  days  before 
Congress  adjourns  for  the  year. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  sa  which 
implement  section  102(c)  of  the  National 
Environmental  Policy  Act  of  1969.  The 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  during 
regular  business  hours  in  the  Office  of 


the  Rules  Docket  Clerk  at  the  above 
address. 

This  nde  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  issued  by 
the  President  on  February  17. 1981. 
Analysis  of  the  proposed  rule  indicates 
that  it  does  not  (1)  have  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
(2)  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  have  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601).  the  Undersigned  certifies 
that  this  rule  would  not  have  a 
significant  econcHnic  impact  on  a 
substantial  number  of  small  entities 
because  the  number  of  affected  small 
entities  would  not  be  substantial.  The 
funding  for  the  UDAG  program  has  been 
reduced  in  recent  years  and  the  effect  of 
the  changes  will  be  neutral  on  the 
competitive  position  of  small  entities. 

This  rule  is  Usted  as  sequence  number 
988  in  the  Department's  Semiannual 
Agenda  of  Regulations  published  April 
25, 1988  (53  FR  13854, 13883)  under 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

The  Catalogue  of  Federal  Domestic 
Assistance  number  is  14.221— Urban 
Development  Action  Grants. 

List  of  Sub|aets  in  24  CFR  Part  570 

Community  development  block  grants, 
grant  programs:  housing  and  community 
development,  loan  programs:  housing 
and  community  development.  Low  and 
moderate  income  housing,  New 
Communities,  Pockets  of  poverty.  Small 
cities. 

Accordingly,  the  Department  proposes 

to  amend  24  CFR  Part  570  as  follows: 

PART  570-COMMUNITY 
DEVELOPMEMT  BLOCK  GRANTS 

1.  The  authority  citation  for  24  CFR 
Part  570  would  continue  to  read  as 
follows: 

Authority:  Title  I  of  the  Housing  and 
Community  Development  Act  of  1974  (42 
U.S.C.  53O1-S320);  »ec.  7(d)  of  th«  Department 
of  Housing  and  Urban  Devetopment  Act  (42 
U.S.C.  3535(d)). 

2.  Section  570.541  would  be  amended 
by  adding  new  paragraphs  (m).  (n),  (o) 
and  (p),  to  read  as  follows: 

9S70.451    IMInmona. 


(m)  The  term  "city"  includes  large 
cities  and  smaQ  cities,  as  defined  in  this 
section,  and  the  counties  of  Kauai,  Maui 
and  Hawaii  in  the  State  of  Hawaii  and 
American  Samoa,  Guam,  the  Northern 
Mariana  Islands,  the  Virgin  Islands  and 
Indian  tribes. 

(n)  A  "transaction"  is  a  major  project 
element  which  can  be  undertaken 
separately  and  can  be  evaluated  on  its 
own  merits. 

(o)  An  "economic  development 
component"  is  a  major  project  element 
which  cannot  be  undertaken  separately 
but  which  generates  its  own  cash  flow 
separate  bom  other  components  of  the 
project,  exclusive  of  publicly-owned 
infi*a8tructure  and  parking. 

(p)  An  "Indian  tribe"  means  one  that 
is  defined  in  {  570^(m).  is  located  on  a 
reservation  or  an  Alaskan  Native 
Village  and  was  eligible  for  the  General 
Revenue  Sharing  Program  before  that 
program's  September  3a  1986  repeal  (31 
U.S.C.  6701  et.  seq.).  For  the  purposes  of 
UDAG,  an  Indian  reservation  includes 
former  Indian  reservations  in  Oklahoma, 
as  determined  by  the  Secretary  of 
Interior. 

3.  In  S  570.452,  paragraphs  (c)(2), 
(d)(l)(ii)  introductory  text,  (d)(2)(ii)  and 
(e)  would  be  revised,  and  (d)(l)(ii)(E) 
would  be  added  to  read  as  fbllows:  , 

S  570.452    DistrM««d  communMM. 


(c)  •  *  * 

(2)  If  the  city  or  urban  county's 
percentage  of  poverty  is  less  than  one- 
half  of  the  HUD-estabUshed  standard,  or 
if  the  change  in  per  capita  income  is 
more  than  twice  the  HUD-established 
standard,  then  it  must  meet  four  of  the 
following  seven  minimum  standards: 
percentage  of  housing  constructed 
before  1940;  percentage  of  poverty;  per 
capita  income  change;  population 
growth  lag/decline;  job  lag/decline; 
unemployment;  unemployment  criteria 
used  to  establish  the  Labor  Surplus  Area 
designation. 

(d)  •  *  • 
(!)••• 

(ii)  If  the  percentage  of  poverty  is  less 
than  one  half  of  the  HUD-estabUshed 
sta^ard,  or  if  the  change  in  per  capita 
income  is  more  than  twice  the  HUD- 
established  standard,  then  the  city  must 
meet  four  of  the  following  five 
standards. 
•        •        *        •        • 

(E)  Percentage  of  poverty. 

***** 

(2)  •  •  • 

(ii)  ff  the  percentage  of  poverty  is  less 
than  one-half  of  the  HUD-established 
standard,  or  if  the  change  in  per  capita 
income  is  more  than  twice  the  HUD- 
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established  standard,  then  the  city  must 
meet  four  of  the  following  six  minimum 
standards:  percentage  of  housing 
constructed  before  1940;  percentage  of 
poverty;  per  capita  income  change; 
population  growth  lag/decline;  job  lag/ 
decline;  unemployment  criteria  used  to 
establish  the  Labor  Surplus  Area 
designation. 

(e)  Indian  Tribes.  An  Indian  tribe  that 
meets  the  definition  in  §  570.451(p)  shall 
be  presumed  to  meet  the  minimum 
standards  of  distress.  However,  the 
Secretary  may  deny  eligibility  to  a  tribe 
if  available  data  establishes  that  the 
tribe's  distress  is  not  comparable  to  that 
of  potentially  eligible  jurisdictions. 

4.  Section  570.455  would  be  amended 
by  adding  new  paragraphs  (c)  and  (d),  to 
read  as  follows: 

9570.455    EHglilaaclMtiM. 

*  •         *         •         • 

(c)  Projects  whose  increased  energy 
efficiency  facilitates  broader  economic 
development,  preserves  scarce  fuels  or 
promotes  development  and  use  of 
renewable  energy  resources  are 
encouraged. 

(d)  Projects  in  which  minorities  are 
participants  as  contractors,  major 
suppliers,  equity  investors,  lessors, 
owners  or  private  participating  parties 
are  encouraged. 

5.  In  §  570.456,  paragraph  (a)  would  be 
revised  to  read  as  follows: 

957a45«    InMgibIa  acthmiM  and 
imitationa  on  allslble  activities. 

(a)  Large  cities  and  urban  counties 
maynot  use  assistance  under  this  sub- 
part for  planning  the  project  or 
developing  the  application.  However, 
they  may  use  entitlement  community 
development  block  grant  funds  for  this 
purpose,  provided  that  the  UDAG 
project  meets  the  eligibility  test  of  this 
Part.  Any  small  city  which  submits  a 
project  application  which  is  selected  for 
preliminary  approval  and  for  which 
legally  binding  commitments  have  been 
approved  consistent  with  the  terms  of 
the  grant  agreement  and  for  which  a 
release  of  funds  pursuant  t«  24  CFR  Part 
58  has  been  issued  may  devote  up  to 
three  (3)  percent  of  the  approved 
amount  of  its  action  grant  to  defray  its 
actual  costs  in  planning  the  project  and 
preparing  its  application. 

*  •        *        •        • 

6.  Section  S70.458(c)(14)  would  be 
amended  to  revise  paragraph  (ix)(I)  and 
to  add  new  paragraphs  (xvi)  and  (xvii) 
as  follows: 

|57a4St   FulappiGatloiw. 

*  •        •        *        • 

(c)  •  •  • 


(14)  •  *  • 

(ix)  *  •  • 

(I)  The  relocation  and  acquisition 
requirements  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  and 
implementing  regulations  in  Part  42  of 
this  tide,  and  the  relocation 
requirements  in  section  570.457 
governing  displacement  subject  to 
section  104(k)  of  the  Housing  and 
Community  Development  Act  of  1974. 
(For  grants  approved  on  or  after  October 
1, 1988  the  applicant  shall  comply  with 
the  requirement  for  follow  a  residential 
antidisplacement  and  relocation 
assistance  plan  under  section  104(d)  of 
the  Housing  and  Community 
Development  Act  of  1974  and 
implementing  regulations  (when 
published  for  effect).) 
***** 

(xvi)  For  an  appropriate  project,  die 
project  will  relieve  the  most  pressing 
employment  needs  of  the  applicant  by: 

(A)  Reemploying  workers  in  a  skill 
that  has  recently  suffered  a  sharp 
increase  in  unemployment  locally; 

(B)  Retraining  recentiy  imemployed 
residents  in  new  skills;  or 

(C)  Providing  training  to  increase  the 
local  labor  pool  of  skilled  labor. 

(xvii)  For  an  appropriate  project,  the 
area  has  a  severe  shortage  of  housing 
for  low  and  moderate  income  persons. 
(The  applicant  should  be  aware  that  this 
certification  could  affect  its  compliance 
with  the  new  provisions  under  section 
104(d)  of  the  Housing  and  Community 
Development  Act  of  1974). 

7.  Section  570.459  would  be  revised  to 
read  as  follows: 

S57a459    Cilteriaforsetoction. 

(a)  General.  Each  funding  round,  HUD 
will  review  all  new  applications 
received  and  all  applications  pending 
consideration  and  will  determine  which 
meet  the  basic  program  requirements. 
The  specific  nature  and  purpose  of  the 
proposed  project  will  determine  the 
extent  to  which  each  of  the  selection 
criteria  in  paragraphs  (e)  and  (f)  of  this 
section  will  apply.  In  utilizing  the 
discretion  of  the  Secretary  when 
providing  assistance  and  applying 
selection  criteria  under  this  section,  the 
Secretary  will  not  discriminate  against 
applications  on  the  basis  of:  (1)  "rhe  type 
of  activity  involved,  i.e.,  whether  the 
activity  is  primarily  housing,  industrial 
or  commerical;  or  (2)  the  type  of 
applicant.  I.e..  whether  the  applicant  is  a 
city  or  an  urban  county. 

(b)  Requirements  which  must  be  met 
to  be  considered  in  project  selection: 

(1)  A  firm  private  commitment.  No 
project  will  be  funded  under  this  subpart 
unless  there  is  firm  private  conunitment 


to  finance  and  carry  out  the  proposed 
project.  The  private  commitment  must 
have  a  clear,  direct  relationship  to  the 
activities  for  which  funding  is  requested. 

(2)  Leveraging  Ratio.  Each  project, 
each  transaction  within  a  project,  and 
each  economic  development  component 
within  a  project  must  have  a  leveraging 
ratio  of  at  least  $2.50  of  private  funds  to 
every  $1.00  of  action  grant  funds. 

(3)  A  firm  commitment  of  public 
resources.  U  a  project  requires  a 
commitment  of  other  public  resources, 
then  there  must  be  a  firm  public 
commitment 

(4)  Funds  required — The  Secretary 
must  determine  that  the  project  requires 
action  grant  funds  by  finding  that: 

(i)  the  private  development  would  not 
occur  unless  public  funding  becomes 
available  (see  S570.458(c)(14)(ii]); 

(ii)  the  action  grant  funds  will  not 
substitute  for  local  funds  (see 
S570.458(c)(14)(iii)): 

(iii)  but  for  the  receipt  of  the  action 
grant  funds,  the  project  would  not  be 
undertaken;  and 

(iv)  the  grant  amount  provided  is  the 
least  amount  necessary  to  make  the 
project  feasible.  For  Fiscal  Years  1988 
and  1989  the  maximum  grant  amount  for 
any  project  is  $10,000,000. 

(5)  Impact  on  physical  and  economic 
conditions.The  proposal  must 
demonstrate  to  HUD  the  extent  to  which 
the  project  will  have  a  substantial 
impact  on  the  physical  and  economic 
development  of  the  city  or  urban  county; 

(6)  Timeliness.  The  proposal  must 
demonstrate  to  HUD  that  the  proposed 
activities  are  likely  to  be  accomplished 
in  a  timely  fashion  with  the  grant 
amount  available.  (HUD  expects 
projects  to  be  completed  within  four 
years  from  the  date  of  the 
annoimcement  of  preliminary  funding 
approval);  and 

(7)  Demonstrated  Performance.  The 
ai^licant  has  demonstrated 
performance  in  carrying  out  housing  and 
community  development  programs. 
Performance  shall  be  evaluated  using 
such  considerations  as  past  compliance 
writh  HUD  regulations  and  statutory 
requirements  and  progress  in  carrying 
out  programs  as  planned. 

(c)  Selection  of  projects  for 
preliminary  approval:  Large  cities  and 
urban  counties.  Projects  shall  be 
selected  on  the  Basis  of  the  following 
point  system: 

(1)  Impaction  (maximum  value  of  35 
points).  The  comparative  degree  of 
economic  distress  among  applicants,  as 
measured  by  combining  the  points  from 
three  factors:  (i)  The  percentage  of  the 
total  hotising  stock  that  was  built  prior 
to  1940— up  to  17  points;  (ii)  the  extent 
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of  poverty — up  to  11  points;  and  (iii)  the 
population  growth  rate — up  to  7  points; 

(2)  Distress  (maximum  value  of  35 
points].  The  comparative  degree  of 
economic  deterioration  in  cities  and 
urban  counties,  as  measured  by 
combining  the  points  from  three  factors: 

(i)  Per  capita  income  change — up  to  15 
points; 

(ii)  Unemployment  rate — up  to  15 
points;  and 

(iii)  lob  lag/decline — up  to  5  points; 

(3)  Other  criteria  (maximum  value  of 
33  Points)  and  bonus  points  (maximum 
value  of  2  points).  The  factors  contained 
in  paragraphs  (ej  through  (f)  of  this 
section. 

(d)  Selection  of  projects  for 
preliminary  approval:  Small  cities. 
Projects  shall  be  selected  on  the 
following  basis: 

(1)  Impaction  (maximum  value  of  35 
points).  The  comparative  degree  of 
economic  distress  among  applicants,  as 
measured  by  combining  the  points  fh>m 
three  factors: 

(i)  The  percentage  of  the  total  housing 
stock  that  was  built  prior  to  1940 — up  to 
17  points; 

(ii)  The  extent  of  poverty — up  to  11 
points;  and 

(iii)  The  population  growth  rate — up  to 
7  points; 

(2)  Distress  (maximum  value  of  35 
points).  The  comparative  degree  of 
economic  deterioration,  as  measured  by 
combining  the  points  from  the  following 
factors: 

(i)  Per  capita  income  change — up  to  18 
points;  and 

(ii)  Labor  Surplus  Area  (LSA) 
unemployment  rate — up  to  to  17  points; 

(3)  Other  criteria  (maximum  value  of 
33  points)  and  bonus  points  (maximum 
value  of  2  points).  The  factors  contained 
in  paragraphs  (e)  through  (H  of  this 
section. 

(e)  Other  criteria  (maximum  value  of 
33  points).  In  evaluating  a  proposed 
project,  HUD  will  consider  the  following 
factors.  The  maximum  point  value  for 
each  factor  is  identified  below: 

(1)  Leveraging  ratio  (10  points).  The 
extent  to  which  the  grant  will  stimulate 
economic  recovery  by  leveraging  private 
investment; 


(2)  Nevf  permanent  jobs  (3  points). 
The  number  of  new  permanent  jobs  to 
be  created; 

(3)  UDAG  funds  per  new  permanent 
job  (7  points).  The  amount  of  action 
grant  funds  requested  in  relationship  to 
the  number  of  new  permanent  jobs; 

(4)  Percent  new  low/moderate  income 
jobs  (1  point).  The  percentage  of  new 
permanent  jobs  accessible  to  low/ 
moderate  income  persons,  including 
low/moderate  income  persons  who  are 
unemployed. 

(5)  Percent  new  minority  jobs  (1 
point).  The  percentage  of  new 
permanent  jobs  accessible  to  minorities, 
including  minorities  who  are 
unemployed. 

(6)  Retained  jobs  (2  points).  The 
number  of  jobs  that  will  be  lost  without 
the  provision  of  a  UDAG  award. 
Retained  jobs  shall  be  measured  by  the 
number  of  jobs  that  were  in  existence 
before  the  start  of  the  project  and  that 
are  dependent  upon  the  project  for  their 
continued  existence  as  substantiated  by 
Arm  evidence  that  if  the  project  does  not 
proceed,  the  jobs  will  be  lost; 

(7)  Pressing  employment  need  (1 
point).  Based  upon  the  applicant's 
certification,  HUD  will  assess  whether 
the  project  will  relieve  the  most  pressing 
employment  needs  of  the  applicant  by: 

(i)  Reemploying  workers  in  a  skiU  that 
has  recently  suffered  a  sharp  increase  in 
unemployment  locally; 

(ii)  Retraining  recently  imemployed 
residents  in  new  skills;  or 

(iii)  Providing  training  to  increase  the 
local  labor  pool  of  skilled  labor 

(8)  Pressing  residential  need  (1  point). 
HUD  will  assess  whether  the  project 
will  relieve  a  pressing  housing  need  for 
low  and  moderate  income  persons  in  the 
jurisdiction  by  using  the  factors 
described  in  this  paragraph  (e)(9]: 

(i)  The  applicant  certifies  that  the  area 
has  a  severe  shortage  of  housing  for  low 
and  moderate  income  persons  [this 
certification  may  affect  the  applicant's 
compliance  with  the  new  provisions 
under  section  104(d)  of  the  Housing  and 
Community  Development  Act  of  1974); 
and 

(ii)  The  appUcation  proposes  that: 

UDAG  Project  Selection  System 


(A)  Not  less  than  51%  of  all  funds 
available  for  the  project  will  be  used  for 
dwelling  units  and  related  fecilities;  and 

(B)  Not  less  than  30%  of  all  ftmds  used 
for  dwelling  units  and  related  facilities 
will  be  used  for  dwelling  units  to  be 
occupied  by  persons  of  low  and 
moderate  income,  or  not  less  than  20% 
of  all  dwelling  units  made  available  to 
occupancy  using  such  funds  will  be 
occupied  by  persons  of  low  and 
moderate  income,  whichever  results  in 
the  occupancy  of  more  dwelling  imits  by 
persons  of  low  and  moderate  income; 

(9)  Tax  benefits  per  UDAG  dollar.  (5 
points)  The  impact  of  the  proposed 
project  on  the  fiscal  base  of  the 
conununity  and  the  relationship  to  the 
amount  of  grant  funds; 

(10)  State/local  funds  per  UDAG 
dollar.  (2  points)  "The  extent  of 
assistance  to  be  made  available  by 
State/local  funds  or  special  economic 
incentives  in  relation  to  the  amount  of 
UDAG  funds; 

(f)  Bonus  Points.  An  applicant  will  be 
provided  with  bonus  points  as  provided 
for  below: 

(1)  An  applicant  that  did  not  receive 
preliminary  grant  approval  during  the 
12-month  period  preceding  the  date  on 
which  applications  are  required  to  be 
submitted  for  the  grant  competition 
involved  shall  be  awarded  1  bonus 
point. 

(2)  An  applicant  that  did  not  receive  a 
preliminary  grant  approval  during  the 
24-month  period  preceding  the  date  on 
which  applications  are  required  to  be 
submitted  for  the  grant  competition 
involved  shall  be  awarded  two  bonus 
points. 

(3)  If  an  applicant  has  submitted  and 
has  pending  more  than  one  application, 
bonus  points  shall  only  be  provided  to 
the  pending  application  which  receives 
the  highest  number  of  points  awarded 
under  paragraph  (e)  of  this  section. 

The  following  table  summarizes  the 
point  system  to  be  used  by  HUD  in 
accordance  with  §  570.460(c)(1)  in 
selecting  projects  for  preliminary 
funding  approval: 


Selection  criteria  for  large  citie^urt>an  counties  and  small  cities 


A.  Impaction.. 


B.  Distress 

Large  Cities  and  Urban  Counties. 


Smak  Cities . 


Factors 


Pre- 1940  Housing  (17) 

Extent  of  Poverty  (11) 

Population  Growtl>  Rate  (7).. 


Per  Capita  Income  Change  (15). 

Unemploymerrt  rate  (15) 

Job  lag  (5) 

Per  Capita  Income  Change  (18). 


Maximum 
points 


35 


3S 


UDAG  Project  Selection  System— Continued 


Selection  critetia  for  large  cities,  urtwn  counties  and  small  cities 


C  Other  Criteria . 


D.  Bonus  Poims.. 


ToM  Poaaiile  Pomts.. 


Factors 


LSA  Unemployment  Rate  (17).. 
1.  Leveraging  ratio  (10)- 


2.  New  Permanent  Jobs  (3) . 

3.  UDAG  funds  per  New  Permanent  Job  (7) 

4.  Percent  New  Low/Moderate  Income  Jobs  (1).. 

5.  Percent  New  Minorily  Joba  (1) 

6.  Retained  Jobs  (2).. 


7.  Pressing  Empioymeni  Need  (1)_ 

8.  Preasing  Reaidentitf  Need  (1).. 

9.  Tax  Benefits  per  UDAG  $  (5). 
ia  State/Local  funds  par  UOAG  S  (2).. 


1.  Applicant  has  not  racaivad  a  pralimlnaiy  UOAG  approval  for  one  yaar  (1)... 

or 

2.  Applicant  has  not  received  a  pralimlnaiy  UDAG  approval  for  two  years  (2).. 


Maximum 


33 


106 


8.  In  §  570.480,  paragraph  (a) 
intFoductoiy  text  would  be  revised, 
paragraphs  (c)(1)  through  (c)(5)  would 
be  redesignated  as  paragraphs  (c)(4) 
through  (cK8),  respectively,  new 
paragraphs  (c)(1)  through  (c)(3)  would 
be  added,  and  paragraph  (d)  would  be 
removed,  to  read  as  foUows: 


{570.460   HUD  review  and  aeaen  on 


(a)  Submission  and  review  schedule. 
The  following  chart  indicates  dates  for 
submission  of  pre-application  requests 
for  determination  of  eligibility,  the  full 
application,  HUD  review  and 
consultation  with  the  applicant,  the 
deadline  for  receipt  of  firm  financial 
commitments,  and  the  date  by  which  the 


decision  for  preliminary  approval  will 
be  made.  This  schedule  will  remain  in 
effect  unless,  within  30  days  of  the  start 
of  a  fiscal  year,  the  Secretary  announces 
by  Federal  Register  Notice  a  revised 
schedule  applicable  to  the  upcoming 
fiscal  year.  Public  announcements  of 
preliminary  funding  approvals  will  be 
made  shortly  after  the  decision  date. 


Oetermjnalion  of  eKgibilly  (pi«- 

application  SF-424)  to  be 

sutxmtted  tiy 


Large  cilies/ Urban  courtbes: 

Sept  30 ...„ 

Jan.  31 „ 

May  31 

SmaH  cities: 

•     Nov.  30 


Mar.  31. 
July  31.. 


Application  submission  period 


Nov.  1-30.. 
Mar.  1-31  „ 
July  1-31  _ 


Jan.  1-31 ._ 
May  1-31  -. 
Sept  1-30.. 


Review  period 


Dec.  1^)«t  31  -_ 
Apr.  1-May  31  — 
Aug.  1-Sept  30... 


Feb.  1-M».31. 
June  1-July  31 . 
Oct  1-Nov.  30. 


DeadHne  lor  firm  firwncial 
commitments' 


■  If.  In  a  particular  month  a  doadfcw  falls  on  a  weekend,  the  deadline  is  carried  over  to  the 
carried  over  to  ttie  next  txjsiness  day. 


Jm.  15 

May  15 

Sapt  15 

Mv.  15 

July  15 

Nov.  15 

Monday.  If  the  deadline 


Decitiondata 


Jan.  31. 
May  31. 
Sapt  30. 

Mar.  31. 
July  31. 
Nov.  SO 


fans  on  a  Federal  holiday,  it  is 


(c)  Central  office  action  on 
applications.  (1)  Preliminary  approval 
decisions  will  be  made  by  HUD  Central 
Office  utilizing  the  point  system 
described  in  section  570.459.  Central 
Office  fimding  decisions  for  distressed 
cities  and  urban  counties  will  be  based 
upon  a  fimding  formula  for  grants  which, 
to  the  extent  practicable,  will  make  65% 
of  funds  available  for  projects  based 
Upon  points  received  for  all  the  criteria 
and  35%  of  funds  available  for  projects 
based  only  on  other  criteria  and  bonus 
points,  as  described  in  sections 
570.459(e)  and  (f).  Applications  for 
Pockets  of  Poverty  are  selected 
separately  from  distressed  cities  and 
urban  counties.  Applicable  criteria  for 
Pockets  of  Poverty  are  foimd  in  section 
570.466 


(2)  The  funds  for  the  competition  are 
to  be  an  amount  approximately  equal  to 
the  amount  of  appropriated  funds 
available,  divided  by  the  niunber  of 
scheduled  competitions,  plus  available 
carry-overs  and  recaptures. 

(3)  For  Fiscal  Years  1988  and  1989,  the 
maximum  grant  amount  for  any  project 
is  $10,000,000. 

9.  In  S  570.461,  paragraph  (e)  would  be 
revised  to  read  as  follows: 

S  570.461    Post  preliminary  approval 
requtrements. 


(e)  Program  Income.  Notwithstanding 
any  other  provisions  of  this  part  and 
unless  otherwise  provided  in  the  grant 
agreement  program  income  received  by 
the  Recipient  imder  this  Subpart  before 
the  completion  of  construction  of  all 
action  grant  funded  activities  shall  be 


used  to  reimburse  costs  incurred  for  the 
Recipient  activities.  Such  income  shall 
be  used  instead  of  any  draw  under  the 
letter  of  credit  to  the  extent  adequate  to 
reimburse  costs  so  incurred.  Program 
income  shall  be  spent  for  activities 
eligible  under  Title  I  of  the  Housing  and 
Conununity  Development  Act  of  1974 
and  shall  be  spent  in  accordance  with  24 
CFR  Part  570.  Upon  completion  of  the 
activities,  program  income  shall  be 
received  and  retained  by  the  Recipient 
and  made  available  by  the  Recipient  for 
economic  development  activities  that 
are  eligible  for  funding  under  the  Urban 
Development  Action  Grant  program  or 
section  105  of  the  Housing  and 
Community  Development  Act  of  1974. 
These  fimds  are  to  be  considered 
miscellaneous  revenues  and  ^hall  not  be 
governed  by  24  CFR  Part  570.  The 
Recipient  shall  provide  the  Secretary 
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with  a  statement  of  the  use  of  repaid    , 
grant  funds  during  the  most  recent  full 
fiscal  year  and  projected  receipt  and  use 
of  repaid  grant  funds  for  the  following 
fiscal  year  of  the  applicant 


Date:  April  5, 1968. 
Nancy  C  Silver, 

Acting  General  Deputy.  Assistant  Secretary 
for  Community  Planning  and  Development 
[FR  Doc.  88-9577  Filed  4-29-88;  8:45  am] 

HUMQ  CODE  4210-2>-ll  I 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  13  and  80 
[Gan.  Docket  Na  88-37] 

Ship  Radio  Officer  Qualifying  Service 
Endorsements 

AOENCV:  Federal  Communications 
Commission. 

ACTKw:  Proposed  rule;  extension  of 
reply  comment 


:  This  Order  extends  the  time 
within  which  to  file  reply  comments  in 
this  proceeding  concerning  Amendment 
of  Parts  13  and  80  of  the  Rules 
concerning  ship  radio  officer  qualifying 
service  endorsements.  This  Action  is 
taken  in  response  to  motions. 

DATES:  Reply  comments  are  now  due  by 
May  6, 1988. 

ADoncss:  Federal  Communications 
Commission,  1919  M  Street  NW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  P.  De Young,  Federal 
Communications  Commission, 
Washington,  DC  20554,  (202)  632-7175 
SUPPIEMENTARV  INFORSMTION:  The 

Proposed  rule  in  this  proceeding  was 
published  on  February  25, 1988,  53  FR 
5596. 


Order  Extending  Reply  Comment  Period 

In  the  matter  of  amendment  of  Parts  13  and 
80  of  the  Rules  concerning  ship  radio  officer 
qualifying  service  endorsements:  Gen  Docket 
No.  88-37. 

Adopted:  April  19, 1988. 
Released:  April  27, 1988. 

By:  Chief.  Private  Radio  Bureau. 

1.  The  American  Radio  Association, 
MM&P,  AFL-aO  (ARA)  and  the  Radio 
Officers  Union,  District  3  of  the  National 
Marine  Engineers  Beneficial 
Association,  AFL-CIO  (ROU),  have 
requested  that  the  Commission  extend 
the  time  within  which  to  file  Reply 
Comments  in  the  General  Docket 
captioned  above  from  April  25. 1S88.  to 
May  8. 1988. 


2.  The  ARA/ROU  have  shown  good 
cause  in  support  of  their  request  ARA/ 
ROU  state  that  they  are  participating  in 
the  55th  Session  of  the  Maritime  Safety 
Committee  of  the  International  Maritime 
Organization  from  April  11-22, 1988,  in 
London,  England.  They  argue  that  the 
current  reply  period  does  not  allow 
sufficient  time  after  their  return  from 
England  for  review  of  the  record  and 
preparation  of  reply  comments. 

3.  It  is  therefore  ordered  that  the  time 
within  which  to  file  conmients  in  the 
proceeding  captioned  above  is  extended 
through  May  6, 1988.  Authority  for  this 
action  is  contained  in  S§  1'46  and  0.331 
of  the  Commission's  Rules,  47  C.F.R.  1.46 
and  0.331. 

Federal  Communications  Commission. 
Richard  |.  Shiben. 
Acting  Chief,  Private  Radio  Bureau. 
(FR  Doc.  88-9660  Filed  4-29-88;  8:45  am] 

MUNte  CODE  f71»«MI 


47  CFR  Part  73 

[MM  Docfcel  No.  88-163;  RM-6025] 

Radto  Broadcasting  Services;  Osage 
Clty,KS 

aoency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Osage  Radio. 
Inc.,  proposing  the  substitution  of  FM 
Channel  225C2  for  Channel  224A  at 
Osage  City,  Kansas  and  modification  of 
its  license  for  Station  KZOC(FM]  to 
specify  operation  on  Channel  225C2. 
The  coordinates  used  for  Channel  225C2 
are  38-33-42,  95-52-31. 
DATES:  Comments  must  be  filed  on  or 
before  June  16, 1988,  and  reply 
comments  on  or  before  July  1, 1988. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant  as  follows:  William  D.  Silva, 
Esq..  Blair,  Joyce  and  Silva.  1825  K 
Street  NW.,  Suite  510,  Washington,  DC 
20006  (Counsel  to  Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-163,  adopted  March  25, 1988,  and 
released  April  25, 1988.  The  full  text  of 
this  Commission  decision  Is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 


Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  firom  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex         \ 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  or  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[FR  Doc.  88-0593  Filed  4-2»-88;  8:45  am] 
MLUNO  cooe  CriKOI-M 


47  CFR  Part  73 

[MM  Docket  No.  8B-166.  RM-62171 

Radio  Broadcasting  Services;  Pine 
Bluff,  WY 

AOENCY:  Federal  Communications 
Commission. 
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ACTION:  Proposed  rule. 


summary:  This  document  requests 
comments  on  a  petition  by  Robert  Jason, 
proposing  the  allocation  of  Channel 
287C2  to  Pine  Bluff,  Wyoming,  as  that 
community's  first  local  FM  service.  A 
site  restriction  of  7.8  kilometers  (4.9 
miles)  northwest  of  the  community  is 
required.  The  coordinates  for  the 
proposed  site  are  41-13-41  and  104-07- 
47. 

DATES:  Comments  must  be  filed  on  or 
before  June  16. 1988.  and  reply 
comments  on  or  before  July  1. 1988. 

address:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant'  as  follows:  Daniel  F.  Van 
Horn,  Esquire,  Arent  Fox.  Kintner. 
Plotkin  ft  Kahn.  1050  Connecticut 


Avenue.  NW..  Washington,  DC  20038- 
5339  (Counsel  for  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT. 
Patricia  Rawlings  (202)  634-6530. 
SUPPICMENTARY  INFORMATION:  This  is  a 

summmary  of  the  Commission's  Notice 
of  Proposed  Rule  Making.  MM  Docket 
No.  88-168.  adopted  March  30, 1988,  and 
released  April  25, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NWm  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1080  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  fit>m  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  the 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1420. 

Lbt  of  SubjecU  in  47  CFR  Pact  73 

Radiobroadcasting. 

Federal  Communications  Commission. 

Steve  Kaminer. 

Deputy  Chief  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-9587  Filed  4-29-88;  8:45  am] 

BHJJNa  COOE  nu^vM 


47CFRPart73 

[MM  Docket  Na  88-189;  RM-82181 

Radio  Broadcasting  Services;  Bums, 
WY 

AQCNCV:  Federal  Communications 
Commission. 

ACnoN:  Proposed  rule. 


I  This  document  requests 
comments  on  a  petition  by  Gary  Albarex 
proposing  the  allocation  of  Channel 
270C2  to  Bums,  Wyoming,  as  Oiat 
community's  first  local  FM  service.  A 
site  restriction  of  12.5  kilometers  (7.8 
miles)  southwest  of  the  community  is 
required.  The  coordinates  for  the 
proposed  site  are  41-07-05  and  104-28- 
06 


DATES:  Conunents  must  be  filed  on  or 
before  June  16, 1988,  and  reply 
comments  on  or  before  July  1, 1988. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  conmients  with  the 
FCC  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant  as  follows:  Daniel  F.  Van 
Horn,  Esquire,  Arent  Fox.  Kintner, 
Plotkin  &  Kahn,  1050  Connecticut 
Avenue,  NW.,  Washington,  DC  20038- 
5339  (Counsel  for  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT. 
Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  MPORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
88-169,  adopted  March  30, 1988,  and 
released  April  25, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230],  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-8800, 
2100  M  Street  NW.,  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  thme  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b]  for  rules  governing 
permissible  ex  po/te  contact 

For  information  regarding  proper  filing 
procedures  for  comments,  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kemlnar, 

Deputy  Chief  Policy  and  Rules  Division, 
Mast  Media  Bureau. 
(FR  Doc.  88-9589  PUed  4<-29-B8;  8:45  am] 

MUMQ  CODE  S71»4t-H 


47  CFR  Part  73 

(MM  Docket  No.  88-148.  RM-8048I 

Radio  Broadcasting  Services;  Oeceoia, 
AR 

aoency:  Federal  Communications  ;„  ■., 
Cpnunission.  -i';'*  ::'; 

ACTN>N:  Proposed  rule. 


f:  This  dociunent  requests 
comments  on  a  petition  by  Pollack 
Broadcasting  Company,  proposing  the 
substitution  of  FM  Chaimel  251C  for 
Channel  251C2  at  Osceola,  Arkansas, 
and  modification  of  its  license 
accordingly,  to  provide  that  community 
with  its  first  wide  coverage  area  FM 
service.  The  site  coordinates  for  the 
proposal  are  35-28-00  and  90-11-20. 

DATES:  Comments  must  be  filed  on  or 
before  June  8, 1988,  and  reply  comments 
on  or  before  June  21, 1988. 

ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Barry  D. 
Wood  and  WiUard  W.  Pardue,  Jr.,  Esqs., 
Wiley,  Rein  and  Fielding,  1776  K  St, 
NW.,  Washmgton,  DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
834-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket 
No.88-146  adopted  March  23, 1988,  and 
released  April  14, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Put  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kamiaer. 

Deputy  Chi^,  Pi^icy  and  Rules  Division,''  ^   ■'■ 
Mass  Media  Bureau. 
[FR  Doc  a^esee  FUed  4-29-88;  8:45  am] 
BNXMO  COM  sn»-ei-M 
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47CFRPart73 

(MM  Deawl  Now  S7-240;  RM-S7S5] 

Radto  BroadcaaMng  Services;  Morton, 
TX 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule:  dismissal  of 
proposal. 


VI  This  document  dismisses  a 
petition  filed  by  James  S.  Bumpous, 
published  in  the  Federal  Register  at  52 
FR  27437.  July  21. 1987  requesting  the 
allocation  of  Channel  249C1  to  Morton, 
Texas,  as  that  community's  first  local 
FM  service,  due  to  lack  of  continuing 
interest  in  the  allotment  With  this 
action,  this  proceeding  is  terminated. 
AOMms:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  (202]  634-653a 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-240. 
adopted  March  25, 1988.  and  released 
April  25, 1988.  The  full  text  of  Uiis 
Commission  dedsicm  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dixdcets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington.  DC  The  complete  text  of 
this  dedaion  may  also  be  purchased 
from  the  Commission's  copy  contractcrs. 
International  Transcription  Service, 
(202J  857-3800,  2100  M  Street  NW..  SuHe 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Steve  Kamiaar, 

Deputy  Chief.  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doc.  W-«Sg2  Filed  4-28-B8;  8»«6  am] 
!ens-«i-« 


47  CFR  Part  73 

[MM  Oocfcel  Na  64-165.  RM-S978;  RM- 
6164] 

Redo  Broedcasting  Servfcee;  Sioux 
Center,  lA,  end  SioiBc  Falls.  SO 


:  Federal  Communications 
Commission. 

action:  Proposed  rule. 


f.  The  ComiBission  requests 
comineDts  on  two  mutoal  exclusive 
petitions  far  rule  making.  Tri^tate 
Broadcasters,  Inc.  requests  the  .>^>  :■  |- 
substitution  of  Channel  a30C2  for 
Channel  232A  at  Sioax  Caatn.  Iowa, 
and  the  laadification  of  ila  teomMe-iot 
Station  KVDB-FM  to  specif  the  Ji^her 


powered  chaiuieL  The  Vaughn 
Broadcasting  Group  requests  the 
substitution  of  Chaimel  23002  for 
Channel  228A  at  Sioux  Falls.  South 
Dakota,  and  the  modification  of  its 
license  for  Station  KKRC(FM]  to  specify 
the  higher  powered  channel.  Co-chaimel 
Class  C2  stations  are  required  to  be 
separated  by  at  least  190  kilometer**  but 
the  two  communities  here  are  separated 
by  only  approximateIy-57  kilometers. 
Parties  are  requested  to  further 
demonstrate  who  its  community  should 
receive  the  higher  class  allotment. 
Channel  230C2  can  be  allocated  to  Sioux 
Center,  lA,  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  and  can  be 
used  at  Station  KVDB-FM's  current 
transmitter  site.  Channel  230C2  can  be 
allocated  to  Sioux  Falls  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  13.3  kilometers  (8.3 
miles)  east  to  accommodate  Vaughn's 
desired  transmitter  site.  In  accordance 
with  Section  1.420(g)  of  the 
Commission's  Rules,  competing 
expressions  of  interest  in  the  use  of 
Channel  230C2  at  etther  community  will 
not  be  accepted. 

dates:  Comments  nust  be  filed  on  or 
before  Jane  13, 1888,  and  reply 
comments  on  or  before  June  28, 1988. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  La 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Lauren  A.  Colby,  Esq..  10  E. 
Fourth  Street,  P.O.  Box  113,  Frederick. 
MD  21701  (Counsel  to  Tri-State);  Clifford 
M.  Harrington,  Esq.,  John  Joseph 
McVeigh,  Esq..  Fisher.  Wayland.  Cooper 
ft  Leader.  1255-23rd  Street  NW..  Suite 
800,  Washington,  DC  20037  (Counsel  to 
Vaughn). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  MasaMetfia  Bureau, 
(202)  634-453a 

SUPPLEMENTARY  INFORMATWNC  This  is  a 

simunary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-165,  adopted  March  25, 1988.  and 
released  April  21. 19881  The  &dl  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  (be  PCC 
Dockets  Branch  (Room  230J.  1919  M 
Street.  NW,  Washington.  DG.  The 
complete  text  of  tea  decietaa  may  alao 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Traasciiptkm  Service.  (202)- 887-3800, 
2100  M  Street  NW^  Sui(al4a;i 
Wadungtoa.  DC  30817.        ^ 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Su^ects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Coinmunicationa  Coomiiaeiaii. 
Steve  Kamiaar, 

Deputy  Chief.  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[FR  Doc.  88-9661  Piled  4-29-88;  8:45  am) 
I  cooe  (712-aMi 


47  CFR  Part  73 

(MM  Ooeftet  Na  SS-146.  RII-42S1} 

HY 

AOENCV:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

SUMMARY:  The  Coramisaien  requests 
comments  on  a  petition  by  Programmed 
Communications,  Inc.  proposing  the 
allocation  of  Chaimel  227A  to  Conklin, 
New  York,  as  the  community's  first  local 
FM  service.  Chaimel  227A  can  be 
allocated  to  Conklin  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  5.5  kilometers  (3.4  miles) 
southwest  to  avoid  a  short-spacing  to 
Station  WNTQ,  Syracuse,  New  York., 
and  to  Station  WKXZ,  Norwich,  New 
York.  The  coordiBatas  for  tUs  proposal 
are  North  Latitude  42-00-31;  West 
Longitude  75-51-58.  Canadian 
concurrence  is  required  stece  Conklin  is 
located  within  320  kilometers  (200  miles) 
of  the  U.S.-Canadian  border. 

DATES:  Comments  must  be  filed  on  or 
before  June  13, 1968.  and  reply 
comments  on  or  before  June  28. 1988. 

ADORBSR:  Federal  Cemiaunieatfons 
Conaniseiao..  WasUaston,  0030654.  In 
BddMftefilii^enawinNtsatitkflir    : 
FC&  iBteretted  peitiea  sheaMaerw  the 
petitioners  or  tts  coBRset-ae  censaltaAt, 
as  feilawr*  Tfowdqi  KeU  PjQ^BimTM^ 
Syracuse.  New  York  13n4<Pstfth)ner). 


for  further  information  contact: 

Leslie  fC  Shapiro,  Mass  Miedia  Buieau 

(202)  834-653a 

SUPPLEMENTARY  BUFORMATKNC  ThtS  iS  a 

sumaiary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-166,  adopted  March  25, 1988.  and 
released  April  21,  ig6&  The  full  text  of 
this  Coauniasion  decision  is  available 
for  inspection  and  copying  during 
normal  basiness  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Sti^et,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 

.  Washington.  DC  20037. 

■     Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 

.  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 

,  Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 

•  permissible  ex  parte  contact 

For  infonnation  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Stdijeds  in  47  CFR  Part  7S 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division. 
Mass  Media  Bureau. 
[FR  Doc  SS-eeSZ  Filed  4-29-88;  8:45  am) 

BILUNO  CODE  C713-01-U 

47  CFR  Part  73 

[MM  Docfcat  No.  88-164.  RM-6245) 

Radio  Broadcasting  Services; 
Woodbury,  TN 

aqency:  ftderal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Bart  Walker 
proposing  the  allotment  of  Channel  2BSA 
to  Woodbury.  Tennessee,  as  that 
community's  first  FM  service.  A  site 
restriction  of  5.4  kilometers  (3.4  miles) 
northwest  of  the  city  is  required.  The 
site  coordinates  are  35-51-09  and  86-07- 
19. 

DATES:  Comments  must  be  filed  on  or 
'  before  June  13. 1988,  and  reply 
comments  on  or  before  June  28. 1988. 


ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  conments  with  the 
FCC  interested  parties  riunild  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Bart  Walker.  2519 
Cabot  Court.  Murfreesboro,  TN  37130 
(Petitioner). 

FOR  further  MRMMATION  CONTACT 

Patiicia  Rawlings.  (202)  634-8530. 
SUPPLEMENTARY  RIFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rale  Making,  MM  Dodcet  No. 
88-164,  adopted  March  25, 1988.  and 
released  A|]dl  21. 1966  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Roran  230),  1^19  M 
Stieet,  NW..  Waahn^ton.  DC  Tlie 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Sti-eet  NW..  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  bom  the  time  a  Notice  of  Proposed 
Rule  Making  ia  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1231  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  m  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Commnnicationa  Commitsion. 
Steve  KamiBer, 

Deputy  Chief  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doc.  88-0663  Filed  4-29-88:  8:45  am] 
BIUJNO  CODE  (TH-OI-M 

47  CFR  Part  73 

[MM  Docket  No.  88-167.  RM-61251 

Radio  Broadcasting  Services; 
Staunton,  VA 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Ogden 
Broadcasting  of  Virginia,  Ina,  permittee 
of  Chaimel  232A  at  Staunton.  Virginia, 
proposing  the  substitution  of  Channel 


232B1  far  Channel  232A  and 

modification  of  its  construction  permit 
to  specify  operation  on  the  higher  class 
co-channel.  A  site  restriction  of  13.4 
kilometers  (8.3  miles]  southwest  of  the 
city  is  required. 

DATES:  Comments  must  be  filed  on  or 
before  June  13. 1968.  and  reply 
comments  on  or  before  June  28, 1988. 

ADDRESS:  Federal  Communications 
Commission,  Washingtoa  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant  as  foOows:  Philip  L  Malet 
Esquire,  Steptoe  ft  Johnson.  1330 
Connecticut  Avenue  NW.,  Washington, 
DC  20036  (Counsel  for  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT 

Patricia  Rawlings,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-167,  adopted  March  30. 1988.  and 
released  April  21. 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Sti-eet  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-^3800. 
2100  M  Street  NW.,  Suite  14a 
Washingtoa  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.204(b)  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Commimications  Commission. 
Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[FR  Doc.  88-9664  Filed  4-2»-88:  S.-4S  am] 

BILUNO  CODE  STII-SI-M 
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DEPARTMENT  OF  TRANSPORTATION 

NatkMiai  Highway  Traffic  Safety 
Administratiofi 

49  CFR  Part  571 

[Docket  Na  74-14;  Notic*  57] 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash  Protection 

aqency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Request  for  comments  on  a 
petition  for  rulemaking. 

smMMARY:  The  Motor  Vehicle 
Manufacturer  Association  (MVMA)  has 
submitted  a  petition  asking  NHTSA  to 
amend  the  test  conditions  specified  in 
Standard  No.  208  Occupant  Crash 
Protection.  The  test  conditions  presently 
require  seats  that  are  separately 
adjustable  in  a  vertical  direction  to  be 
tested  at  the  lowest  vertical  adjustment 
position.  MVMA's  petition  asks  that 
vertically  adjustable  seats  and  other 
adjustable  seat  features  (such  as 
adjustable  lumbar  support]  be  set  at  the 
"nominal  design  riding  position."  This 
position  would  be  de&ied  by  the  vehicle 
manufacturer  and  furnished  to  NHTSA 
prior  to  any  compliance  testing.  MVMA 
argued  that  such  a  requirement  would 
be  similar  to  the  existing  provisions  for 
adjustable  seat  backs,  and  would 
eliminate  the  potential  btlrden  of 
duplicative  testing.  The  assertion  of 
duplicative  testing  was  based  on  the 
possibility  of  a  vehicle  being  offered  in 
some  models  with  vertically  adjustable 
seats  and  in  other  models  with  standard 
fixed  height  seats.  According  to  the 
petitioner,  both  of  these  models  would 
have  to  be  tested  to  ensure  that  the 
vehicle  complied  with  the  standard. 

The  agency  has  not  made  a  tentative 
decision  to  either  grant  or  deny  the 
petition.  While  the  MVMA  petition  does 
raise  some  seemingly  valid  points,  it 
does  not  present  sufficient  evidence, 
information,  or  supporting  data  to 
warrant  the  requested  amendment.  In 
the  same  vein,  the  petition  does  not 
demonstrate  that  the  proposed 
amendment  would  not  reduce  the  level 
of  safety  protection  afforded  by  the 
existing  provision.  However,  the  agency 
believes  it  is  premature  to  make  a  final 
assessment  of  the  petition,  because  the 
vehicle  manufacturers  are  just  beginning 
to  acquire  testing  experience  under 
Standard  No.  208.  It  is  possible  that, 
during  this  testing,  the  manufacturers 
have  acquired  specific  data  or 
information  that  demonstrates  that  the 
problem  alleged  by  MVMA  is 
substantial  enough  to  justify  changing 
the  provisions  of  standard  No.  208. 


Therefore,  this  notice  seeks  specific 
data  or  other  information  demonstrating 
that  the  current  specifications  for 
verically  adjustable  seats  cause  testing 
problems  for  Standard  No.  208. 
DATE:  Comments  on  this  notice  must  be 
recieved  by  the  agency  not  later  than 
June  16, 1988. 

ADDRESS:  Comments  on  this  notice 
should  refer  to  the  docket  and  notice 
numbers  set  forth  in  the  heading  above 
and  shoiild  be  submitted  to:  Docket 
Section,  NHTSA,  Room  5109,  400 
Seventh  Sb«et  SW.,  Washington.  DC 
20590.  Docket  hours  are  8:00  am  to  4:00 
pm  Monday  through  Friday. 
FOR  FURTHEII INFORMATIOM  CONTACT: 
Dr.  Richard  Strombotne,  Chief, 
Crashworthiness  Division,  NRM-12, 
NHTSA.  Room  5320,  400  Seventh  Sti^et 
SW.,  Washington.  DC  20590  (202-366- 
2264). 

SUPPLEMENTARY  INFORMATION: 

Background 

Standard  No.  208,  Occupant  Crash 
Protection  (49  CFR  9  571.208)  specifies 
the  test  conditions  for  the  frontal, 
lateral,  and  rollover  tests  that  are 
conducted  to  determine  whether  a 
vehicle  complies  with  the  injury  criteria 
set  forth  in  the  standard.  Currently, 
section  S8.1.2  of  Standard  No.  208 
specifies  that  seats  that  are  separately 
adjustable  in  a  vertical  direction  shall 
be  tested  at  the  lowest  vertically 
adjustable  position.  The  purpose  of  this 
provision  is  to  ensure  uniformity  in 
positioning  vertically  adjustable  seats 
for  Standard  No.  208  compliance  testing. 

This  provision  had  its  genesis  in  a 
November  3, 1970  final  rule  (35  FR 
16927)  that  established  the  first 
automatic  restraint  requirements  in 
Standard  No.  208.  Ever  since  Uie  July  1, 
1973  effective  date  of  that  rule.  Standard 
No.  208  has  included  a  provision  that 
vertically  adjustable  seats  shall  be  at 
the  lowest  position  for  the  compliance 
testing.  This  provision  reflects  the 
agency's  belief  that  seat  adjustment 
position  may  affect  test  results,  thereby 
introducing  test  variability  if  a  single 
adjustment  position  were  not  specified. 

Ford  Motor  Company  (Ford)  has 
consistently  challenged  this  agency 
belief  with  respect  to  the  test  conditions. 
For  example,  in  response  to  the  notice 
proposing  to  incorporate  the  Hybrid  III 
test  dummy  into  49  CFR  Part  572. 
Anthropomorphic  Test  Dummies  (50  FR 
14602;  April  12. 1985),  Ford  commented 
that  it  does  not  believe  that  the  50th 
percentile  male  dummy  represents  a 
50th  percentile  vehicle  occupant.  Based 
on  these  views  of  representativeness. 
Fort  alleged  that  a  50th  percentile  male 
occupant  would  probably  sit  further 


away  from  the  steering  wheel  than  is 
currently  specified  in  Standard  No.  208. 
The  standard  requires  that  the  seat  be 
placed  at  the  midpoint  of  its  fore-aft 
adjustment  positions.  In  the  same  vein. 
Ford  claimed  that  it  conducts  its 
dynamic  testing  for  certification 
purposes  with  the  test  dummy  in  the 
same  position  relative  to  the  vehicle's 
interior  surfaces,  regardless  of  whether 
a  vertically-adjustable  power  seat  or  a 
manual  seat  is  in  the  vehicle  being 
tested. 

According  to  its  comment,  many  Ford 
models  are  offered  with  power  seats 
that  adjust  vertically  to  positions  that 
are  lower  than  the  vertical  position  for 
the  comparable  manual  seat.  However, 
for  its  certification  testing.  Ford  stated 
that  its  seating  reference  points  are 
based  only  on  the  vertical  position  of 
the  manually  adjustable  seat,  not  on  the 
lowest  vertical  adjustment  position  of 
the  power  seat.  Ford  stated  its  belief 
that  a  requirement  that  vehicles  with 
power  and  manual  seats  be  tested  twice, 
once  with  the  manual  seat  at  its 
standard  vertical  height  and  once  with 
the  power  seat  it  its  lowest  vertically 
adjustable  position,  implies  that  there  is 
a  safety  difference  between  the  manual 
and  power  seats.  Ford  stated  that  it  is 
unaware  of  any  evidence  showing  this 
to  be  true. 

NHTSA  responded  to  these  comments 
as  follows,  in  the  preamble  to  the  final 
rule  adopting  the  Hybrid  III  test  dummy: 

Ford  noted  that  the  test  procedure  calls  for 
testing  vertically  adjustable  seats  in  their 
lowest  position.  It  said  that  such  a 
requirement  was  reasonable  for  vertically 
adjustable  seats  that  could  not  be  adjusted 
higher  [sic]  than  seats  that  are  not  vertically 
adjustable.  However,  Ford  said  that  new 
power  seats  can  be  adjusted  to  positions 
above  and  below  the  manually  adjustable 
seat  position.  It  said  that  testing  power  seats 
at  a  different  position  would  increase  test 
variability.  Ford  recommended  adjusting 
vertically  adjustable  seats  so  that  the 
dummy's  hip  point  is  as  close  as  possible  to 
the  manufacturer's  design  H-point  with  the 
seat  at  the  design  mid-point  of  its  travel. 

The  agency  recognizes  that  the  seat 
adjustment  issue  raised  by  Ford  may  lead  to 
test  variability.  However,  the  agency  does 
not  have  any  data  on  the  effect  of  Ford's 
suggested  solution  on  the  design  of  other 
manufacturers'  power  seats.  The  agency  wiil 
solicit  comments  on  Ford's  proposal  in  the 
NPRM  addressing  additional  Hybrid  III  injury 
criteria.  51  FR  26688,  at  28698;  July  25. 1986. 

The  Petition 

MVMA  has  filed  a  petition  for 
rulemaking  with  this  agency,  asking  tha^ 
section  S8.1.2  of  Standard  No.  208  be 
amended.  More  specifically,  MVMA's 
petition  asks  that  seats  witii  any 
adjustable  features,  such  as  vertically 


adjustable  power  seats  or  seats  with 
adjustable  lumbar  supports,  be  set  at  the 
"nominal  design  riding  position"  before 
the  car  is  subjected  to  a  crash  test.  The 
"nominal  design  riding  position"  would 
be  specified  by  the  vehicle  manufacturer 
and  provided  to  the  agency  prior  to 
compliance  testing  of  the  vehicle. 

According  to  MVMA's  petition,  this 
requested  change  would  be  consistent 
with  the  requirement  already  in  section 
SQ.1.3  of  Standard  No.  208.  That  section 
specifies  that  reclining  seat  backs  shall 
be  placed  at  "the  manufacturer's 
nominal  design  riding  position."  A 
description  of  this  position  is  provided 
to  the  agency  by  the  manufacturer  prior 
to  any  compliance  testing.  Additionally. 
MVMA's  petition  claims- that  positioning 
the  seats  according  to  the 
manufacturer's  specifications  would 
eliminate  the  potential  for  duplicative 
testing  of  die  same  vehicle.  The  petition 
asserted  that  if  a  vehicle  were  offered 
with  some  models  equipped  with  fixed 
seats,  while  others  were  equipped  with 
adjustable  seats,  that  vehicle  would 
have  to  be  tested  twice  by  the  agency. 
The  test  of  the  model  with  fixed  seats 
would  be  ctmducted  with  those  seats  in 
their  fixed  position,  while  the  rest  of  the 
model  with  adjustable  seats  wotdd  be 
conducted  with  those  seats  at  their 
lowest  position,  which  would  be  lower 
than  the  fixed  seat  position. 
Additionally,  MVMA  argued  that  testing 
vertically  adjustable  seats  at  their 
"nominal  design  riding  position''  wotdd 
be  more  representative  of  the  vertical 
seat  adjustment  positions  that  will 
typically  be  selected  by  drivos  while 
using  their  cars  on  the  public  roads. 

Issues  on  Which  Coaunents  an 
Requested 

There  are  several  issues  on  which  dds 
notice  requests  public  coaunents.  One  is 
whether  tlie  requested  change  would 
result  in  different  test  condititMts  for 
cdmparable  vehicles.  If  the  requested 
change  were  made,  the  power  seats  in 
the  Lincoln  Continental  Cadillac, 
Eldorado,  and  the  Chrysler  New  Yorker, 
for  instance,  might  all  be  adjusted  to 
different  vertical  positions.  These 
differing  adjustments  would  not 
necessarily  result  from  differences  in  die 
vehicles  or  be  more  representative  of 
actual  positions  to  which  the  seats  are 
adjusted  in  "real  world"  use.  Instead, 
the  differences  could  simply  reflect  the 
individual  vehicle  manufacturer's 
preferences  for  test  conditions,  (te  the 
other  hand,  use  of  the  nominal  design 
riding  position  may  make  test  results 
more  comparable  between  vehicles,  if 
the  nominal  design  riding  positions  were 
appropriately  selected.  Under  tke 
current  test  procedure.  NHTSA  has  ao 


reason  to  believe  that  the  lowest 
vertical  seat  position  for  one  vehicle 
manufacturer  corresponds  to  the  lowest 
vertical  seat  position  for  other  vehicle 
manufacturers.  One  manufacturer  may, 
for  example,  have  a  very  low  "lowest 
seat  position"  to  accommodate  very  tall 
people,  while  other  manufacturers  roi^t 
not  make  the  same  design  choice.  If  this 
were  true,  using  the  nominal  design 
riding  position  may  make  crash  test 
results  between  different  vehicles  more, 
instead  of  less,  comparable.  Further,  the 
nominal  design  riding  position  may  be 
more  representative  of  the  vertical  seat 
adjustment  while  in  actual  use. 

Second,  the  agency  does  not  believe 
that  any  change  to  the  currendy 
specified  seat  location  placements 
should  be  undertaken  before  carefully 
evaluating  the  probable  effects  of  the 
positioning  change  on  the  kinematic  or 
biomechanical  behavior  of  the  test 
dummy.  For  example,  raising  or 
lowering  the  seating  position  of  the  test 
dummy  could  affect  both  the  chest 
deflection  and  the  femur  loading  of  the 
dummy  during  the  test  MVMA's 
petition  gives  no  indications  that  it  has 
analyzed  these  effects  and  determined 
that  they  were  negligible.  Comments 
and  data  are  requested  on  the  effects  of 
seat  height  adjustment  on  dummy 
responses  during  crash  tests. 

Third,  there  may  be  some  technical 
difficulties  associated  with  the 
requested  change.  There  is  currendy  no 
recommended  dimension  specified  by  ^ 
die  Society  oi  Automotive  Engineers  or 
any  other  private  group  to  measure 
power  seat  elevation.  Comments  are 
requested  on  the  specific  procedure  for 
determining  seat  elevation,  including  aa 
identification  of  an  appropriate  hard 
surface  fiducial  mark  to  serve  as  a  point 
of  reference  for  such  vertical 
adjustments. 

Ordinarily,  the  agency  would  perform 
its  o«vn  analysis  of  these  issues  and 
publish  a  grant  or  denial  of  tiiis  petitioiL 
However,  there  are  exceptional 
circumstances  in  this  case  that  make  it 
appropriate  to  allow  the  public  an 
opportunity  to  comment  on  this  petition 
before  the  agency  makes  its  decision. 
The  exceptional  circumstances  arise  in 
this  case  because  of  the  agency's 
response  to  Ford's  coaunents  on 
vertically-adjustable  seats  during  the 
Hybrid  III  test  dummy  rulemaking. 
Those  comments  raised  the  same  issues 
raised  by  this  petition.  In  response  to 
Ford's  comments  on  vertically- 
adjustable  seats  raised  in  the  Hybrid  UI 
test  dummy  rulemaking,  the  agency 
announced  that  it  would  solicit 
conunents  on  Ford's  suggestion  about 
changing  the  test  conditions  for 


vertically-adjustable  seats  in  a 
subsequent  proposed  rulemaking  on  the 
Hybrid  III  test  dummy.  See  51  FR  26699: 
July  2S.  1988.  At  die  time  the  agency 
made  this  commitment  it  believed  that 
such  a  proposal  would  be  published 
very  soon.  However,  it  now  appears  that 
the  anticipated  rulemaking  action  will 
not  be  undertaken  in  the  near  future.  To 
honor  its  previous  commitment,  NHTSA 
has  decided  to  seek  comments  on  the 
issue  of  vertical  seat  placement  before 
making  its  final  decision  on  MVMA's 
petition. 

The  agency  will  review  these 
comments  carefully  before  making  a 
final  decision  on  the  MVMA  petition. 
The  agency  recognizes  that  vehicle 
manufecturers  have  only  recently  begun 
to  acquire  the  necessary  testing 
experience  to  identify  potential  problem 
areas  in  the  Standard  No.  208  test 
procedures.  Thus,  it  is  possible  that 
some  commenters  can  present  data  or 
other  evidence  intlicating  that: 

1.  The  existing  vertical  seat 
adjustment  requirements  present 
difficulties  for  compliance  testing  or  are 
otherwise  incompatible  with  current 
seating  system  designs;  and 

2.  The  alternative  vertical  seat 
adjustment  provisions  proposed  by 
MVMA  woiild  not  present  substantial 
practical  problems  and  would  not  lessen 
the  safety  protection  afforded  to  vehide 
occupants. 

The  agency  will  make  a  decision  to 
grant  or  deny  the  MVMA  petition  after 
analyzing  the  comments  received  on  this 
notice.  A  separate  notice  aimouncing 
the  agency's  final  decision  will  be 
published  after  analyzing  the  comments 
on  this  notice. 

Interested  persons  are  invited  to 
submit  comments  on  the  MVMA  petition 
and  the  agency's  tentative  response 
thereto.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  loigdi.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel.  NHTSA.  at  the  stieet 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
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accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

AH  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  this 
notice  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  decision  on  this 
{>etition  will  be  considered  as 
suggestions  for  further  rulemaking 
action.  Comments  on  the  proposal  will 
be  available  for  inspection  in  the  docket 
The  NHTSA  will  continue  to  file 
relevant  information  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material,  v 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

Issued  on  April  26, 1988.  .  | 

Barry  Fefaice. 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  88-9584  Filed  4-29-88:  8:45  am] 
MUJM6  COOC  4»10.«a-ll 


49  CFR  Part  571 

Federal  Motor  Vehicle  Safety 
Standards;  Grant  of  Petition  for 
Ruleniaidng  Fuel  System  Integrity 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Grant  of  petition  for  rulemaking. 

summary:  The  agency  grants  a  petition 
for  rulemaking  from  the  California 
Highway  Patrol  requesting  that  NHTSA 
amend  Federal  Motor  Vehicle  Safety 
Standard  No.  301,  Fuel  System  Integrity, 
to  set  specialized  requirements  that 
would  reduce  the  frequency  and 
magnitude  of  fuel  spills  caused  when 
objects  on  the  roadway  impact  the  fuel 
tank  or  fuel  lines  on  heavy  trucks  and 
truck  tractors.  The  agency  is  granting 
the  petition  pending  the  results  of  its 
forthcoming  investigation  of  fuel  tank 
fires  in  over-the-road  trucks.  NHTSA 
anticipates  that  its  research  will  yield 
information  on  a  number  of  the  issues 
raised  by  the  petitioner  including  the 
relatitmship,  if  any,  between  incidents  of 
post-crash  fires  and  debris-caused  fuel 


spillage.  The  granting  of  this  petition 
does  not  necessarily  mean  that  a  rule 
will  be  issued.  The  determination  of 
whether  to  issue  a  rule  is  made  in  the 
course  of  the  rulemaking  proceeding,  in 
accordance  with  statutory  criteria. 
FON  FURTHER  INFORMATION  CONTACT: 
Mr.  Guy  Hunter,  Office  of  Vehicle  Safety 
Standards,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590. 
Telephone  (202)  306-4914. 
SUmAKNTARY  INFORMATION:  This 
notice  grants  a  petition  for  rulemaking 
from  the  Department  of  California 
Highway  Patrol  (CHP)  requesting 
NHTSA  to  amend  Safety  Standard  No. 
301,  Fuel  System  Integrity,  by  adding 
specialized  requirements  that  would 
reduce  the  frequency  and  magnitude  of 
fuel  spills  caused  when  objects  on  the 
roadway  impact  and  puncture  or  break 
the  fuel  tank  or  fuel  lines  on  heavy 
trucks  and  truck  tractors.  The  standard 
presentjif  applies  to  passenger  cars  and 
school  buses,  and  to  multipurpose 
passenger  vehicles,  trucks  and  buses 
that  have  a  gross  vehicle  weight  rating 
of  10,000  pounds  or  less. 

The  CHP  submitted  data  on  142  diesel 
truck  fuel  spills  reported  by  its  Border 
Division  during  calendar  years  1984  and 
1985.  The  reported  fuel  spills  averaged 
71  per  year  with  an  annual  loss  of  3,180 
gallons.  According  to  the  CHP,  one-third 
of  the  142  spills  were  caused  by  an 
object  on  the  road  being  strudc  by  a 
vehicle's  front  wheels  and  thrown 
against  the  tank  or  fuel  lines.  The  CHP 
believes  that  such  objects — i.e.,  highway 
"debris"^on8titute  a  "not  uncommon 
hazard"  and  have  included  the 
following:  automobile  bumpers  and 
driveshafts,  tire  casings,  tire  treads, 
bicycles,  ladders,  mattress  springs, 
pieces  of  wood,  trash  cans,  and  lead 
pipes.  While  the  petitioner  was 
concerned  also  with  spills  caused  when 
the  fuel  tank  is  ruptured  by  a  jackknifed 
semitrailer,  CHP  suggested  that  NHTSA 
research  and  issue  standards  for  "the 
minimum  positioning,  size,  and  strength 
of  guards  to  protect  fuel  lines,  crossover 
lines  and  bottom  fittings  against 
breakage  when  struck  by  die  objects 
commonly  thrown  by  the  front  wheels." 

The  petitioner  states  that  the  major 
negative  impact  of  these  diesel  fuel 
spills  is  the  expenditure  of  state 
resources  to  stop  traffic,  investigate  the 
leak  and  dean  up  the  spill.  CHP  states, 
"These  spills  use  up  investigative  and 
cleanup  time  far  out  of  proportion  to  the 
cost  of  repairing  the  minor  fuel  system 
damage  that  caused  die  incident."  CHP 
also  states  that  its  survey  includes 
seven  accidents  that  were  caused  by 
spilled  fuel  when  unsuspecting  motorists 


skidded  in  a  spillage  or  struck  a  dropped 
fuel  tank.  The  CHP  describes  an 
incident  (occurring  outside  of  the  Border 
Division)  where  a  motorcycle  driver  lost 
control  of  the  vehicle  and  suffered 
permanent  injuries  when  the  motorcycle 
skidded  in  oil  that  had  spilled  bom  the 
debris-damaged  fuel  system  of  a  truck. 

The  petitioner  points  out  that  Subpart 
E  of  the  Federal  Motor  Carrier  Safety 
Regulations  (FMCSR)  of  die  Federal    - 
Hi^way  Administration  sets  forth  the 
type  of  requirements  for  fiiel  systems 
diat  CHP  petitions  NHTSA  to  apply  to 
all  new  heavy  trucks.  Tide  49  of  the 
Code  of  Federal  Regulations  (CFR) 
S  393.65(f)  states:  "A  fuel  line  which  is 
not  completely  enclosed  in  a  protective 
housing  must  not  extend  more  than  2 
inches  below  the  fuel  tank  or  its  sump. 
Diesel  fuel  crossover,  return,  and 
withdrawal  lines  which  extend  below 
the  bottom  of  the  tank  or  sump  must 
be  protected  against  damage  from 
impact*  *  *." Section 393.67(c)(4) 
requires  that  drains  or  other  bottom 
fittings  must  not  extend  more  than  three- 
fourths  of  an  inch  below  the  lowest  part 
of  the  fuel  tank  or  sump,  and  must  be 
protected  against  damage  from  impact. 
The  petitioner  stated  Uiat  NHTSA 
should  issue  its  own  requirements  for 
heavy  trucks  because  "some  of  the 
original  and  second  stage  diesel  truck 
manufacturers  may  not  have  paid  close 
enough  attention  to  these  [FMCSR] 
requirements."  Petitioner  also  states 
diat  49  CFR  393.65(f)  is  "much  too  open 
to  loose  interpretation,"  because  it  does 
not  precisely  specify  the  force  of  the 
impact  the  fiiel  crossover,  return  and 
withdrawal  lines  must  be  capable  of 
withstanding  without  incurring  the 
proscribed  damage. 

The  agency  believes  the  issues  raised 
by  the  petitioner  warrant  further 
consideration.  NHTSA  plans  to  conduct 
research  into  the  issue  of  heavy  vehicle 
post-crash  fires  to  determine  whether 
rulemaking  is  appropnate  on  this  issue. 
The  agency  grants  CHPs  petition 
pending  the  results  of  its  investigation 
and  anticipates  that  NHTSA's  research 
will  yield  information  on  a  number  of 
the  issues  raised  by  the  petitioner, 
including  the  relationship,  if  any, 
between  incidents  of  post-crash  fires 
and  debris-caused  fuel  spillage.  The 
granting  of  this  petition  does  not 
necessarily  mean  that  a  rule  will  be 
issued.  The  determination  of  whether  to 
issue  a  rule  is  made  in  the  course  of  the 
rulemaking  proceeding,  in  accordance 
with  statutory  criteria. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 
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(Sees.  103, 119.  Pub.  L  89-563, 80  SUt.  716  (IS 
U.S.C.  1392, 1407):  delegations  of  authority  at 
40  CFR  1.50  and  501.6} 

Issued  on:  April  27, 1988. 
Baiiy  Falrice. 

Associate  Administrator  for  Rulemaking- 
PH  Doc.  86-9651  Filed  4-29-S8;  6:45  am] 

I  COM  4S10-W-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1201 

[Ex  Fart*  Na  468] 

Review  of  Railroad  Depreciation 
Studiee  by  Independent  Public 
Accountanta 

AQCNCv:  Interstate  Commerce 
Commission. 

action:  Notice  of  proposed  rulemaking. 


r.  The  Commission  is  proposing 
a  reporting  revision  that  would  cdter  the 
manner  in  which  the  review  of  a 
railroad  depreciation  study  is 
conducted.  This  proposal  was  initiated 
by  an  Advanced  Notice  of  Proposed 
Rulemaking  published  at  52  Fit  5791  (2- 
28-67).  The  proposal  wotdd  require  each 
Class  I  railroad  to  have  an  independent 
public  accountant  review  each  road  and 
equipment  depreciation  study  that  it 
prepares.  The  reviewer  would  then 
prepare  and  submit  to  the  Commission' a 
report  on  the  study's  conformity  with 
the  Commission's  regulations  an 
instructions.  We  believe  that  this 
revision  will  assure  that  depreciation 
rates  are  approved  on  a  timely  basis. 
Additional  options  upon  which  we  are 
seeking  comment  would  be  the  use  of 


independent  contractors,  expert  in  the 
field  of  depreciation  to:  (1)  Review  the 
depreciation  study  prepared  by  the 
railroad,  or  (2)  actually  prepare  the 
depreciation  study.  In  either  case,  the 
contractors  would  be  under  the  direct 
control  of  the  Commission.  The 
Commission  is  statutorily  required  to 
prescribed  a  rate  of  depreciation  for 
each  account,  or  account  subgroup,  of 
road  and  equipment  property  of  Class  I 
railroads.  Presendy,  the  railroads 
perform  the  depreciation  studies, 
develop  proposed  rates  and  the 
Commission  reviews  and  approves  the 
rates.  This  proposal  would  help  expedite 
this  process.  A  more  rapid  completion  of 
the  depreciation  study  process  would 
provide  both  railroads  and  the 
Commission  with  better  and  more  timely 
information. 

DATES:  Comments  must  be  filed  on  or 
before  June  16, 1988.  This  proposed 
revision  would  be  applicable  for 
depreciation  studies  submitted  for 
approval  30  days  after  adoption  of  these 
proposed  ndes. 

AOORESS:  An  original  and  10  copies  of 
any  comments  shoidd  be  sent  to:  Ex 
Parte  No.  468,  Office  of  the  Secretary, 
Case  Control  Branch,  Interstate 
Commerce  Commission,  Washington. 
DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT 
William  F.  Moss.  Ill,  (202)  275-7510. 
[TDD  for  Hearing  Impaired:  (202)  27&- 
1721]. 

SUFPLEMCNTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to  The 
Office  of  the  Secretary,  Room  2215, 
Interstate  Commerce  Commission 
Building.  Washington,  DC  20423,  or  call 
(202)  275-7428.  (Assistance  for  die 


hearing  impaired  is  available  through 
TDD  services  on  (202)  275-1721). 

Regulatory  Flexibility  Act 

This  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  This  decision 
directiy  affects  only  Class  I  railroads 
which  have  annual  revenues  of  $50 
million  or  more. 

This  decision  will  not  significandy 
affect  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

This  proposed  revision  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1960  (44  U.S.C.  Chapter 
35).  Respondents  may  direct  comments 
to  0MB  by  addressing  them  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

List  of  Subjects  in  48  CFR  Part  1201 

Railroads,  Uniform  system  of 
accounts. 

These  rules  are  proposed  under  the 
audiority  of  49  U.S.C.  10321. 11143, 11145 
and  5  U.S.C  553. 

Decided:  April  14. 198& 

By  the  Commission.  Chairman  Gradison. 
Vice  Chairman  Andre,  Commissioners, 
Sterrett,  Simmons,  and  Lamboley. 
Commissioner  Simmons,  joined  by 
Commissioner  Lamboley.  dissented  with  a 
separate  expression. 
NorataR-McGee, 
Secretary. 
[FR  Doc.  86-9636  Piled  4-2»-86;  6:45  am] 
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Notices 


Vol.  53,  No.  84 
Monday.  May  2,  1968 


This  aecten  of  the  FEOBFiAL  REGtSTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  ttw 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  njkngs,  delegations  of 
authority,  fifing  of  petitiorm  and 
appiicatens  and  agerx^y  statements  of 
organization  and  furK:tions  are  examples 
of  documents  appearing  in  ttiis  section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Commitlee  on  GovemmMital  ' 

ProMwa  and  Committa*  en  Judidai 
Review;  Public  Haetinga 

Pursuant  to  the  Federal  Advisory 
Commjttee  Act  (Pub.  L  No.  9Z~*63), 
notice  is  hereby  given  of  meetings  of  the 
Committee  on  Governmental  Processes 
and  the  Committee  on  Judicial  Review 
of  the  AdrainistradTe  Conference  of  the 
United  States. 

ConaitlM  as  Cowwiiiiiental  Processes 

Dales:  Monday,  May  9. 198& 

Time:  3«)  p.m. 

Location:  Covingtan  and  Burling,  1201 
Pennsylvania  Avenue  ^fW.,  Washington,  DC 
(Room  1205]. 

Agenda:  The  committee  will  meet  to 
discuss  a  draft  recommendation  on 
contractual  rademnification  of  govenunent 
contractors.  The  draft  recommendation  was 
published  in  the  Federal  Register  for 
comments  on  April  12, 1988  (53  PR  12048). 
The  Administrative  Conference's  consultant 
for  this  project  isPrnfeasor  Fianli  P.  Gradof 
Coliunbia  University  School  of  Law. 

Contact  David  M.  Pritzker  202-254-7065. 

Committee  on  Judicial  Review  i 

Date:  Wednesday,  May  11. 198a 

Time:  10:00  a.m. 

Location:  Administrative  Conference  of  the 
United  States  Library,  2120  L  Street  ^fW.. 
Suite  50a  Washington.  DC 

Agenda:  The  committee  will  continue  its 
discussion  of  a  draft  recommendation  on 
nonacquiescence  by  federal  agencies  in  the 
decisions  of  appellate  courts.  The  draft 
recommendation,  based  on  a  study  by 
Professors  Samuel  Estreicher  and  Richard 
Revesz,  was  published  for  comment  in  the 
FadaraJ  Regiatar  on  April  14. 1988  (S3  FR 
12444). 

Contact  Mary  Candace  Fowler  202-254- 
7065. 

Public  PaitiGipatioa  I 

Attendance  at  the  committee  meetings  is 
open  to  the  public,  but  limited  to  the  space 
available.  Persons  %vish>ng  to  attend  should 
notify  the  contact  person  at  least  two  days  in 
«rivaacc  of  the  meeting.  The  committee 


chairmen  saay  perndt  SMmbereof  tiie  puUie 
to  present  oral  statements  at  meeting  Any 
member  of  the  public  may  file  a  written 
statement  with  a  eonunittee  befote,  duiing,  at 
after  a  meeting.  Minutes  of  the  meetings  will 
be  available  on  request  to  the  cootact 
persons.  The  contact  persons'  nailing 
address  isr  Administrative  Conference  of  the 
United  States.  Z120  L  Street  NW..  Suite  50a 
Washington,  DC  20037. 

Jeffrey  S.  Lubbers, 

Research  Director. 

April  27, 198a 

[FR  Doa  88-9685  Filed  4-29-86;  &4&  aa^ 

atujua  CODE  sho-oi-m 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inapection  Service 
[Docket  No.  S8-004N] 

Exemption  for  Retail  Storea; 
Adfuatment  of  OeOar  Umitirtiona 

agency:  Food  Saitty  and  hiqiectien 
Service.  USDA, 
action:  Notice. 

SUMMMiv:  This  notice  annonaces  that 
the  dollar  iimitatioiis  currently  in  effect 

on  the  annual  sales  of  meat  and  poultry 
products  that  can  b«  sold  by  netaiL 
storea  exempt  from  Federal  inspection 
requirements  to  coosamera  other  than 
household  consumes,  such  as  hotels, 
restaurants  and  ■■n'Mflr  institutions. 
have  been  ad)usted  to  ccNofona  with 
price  changes  for  meat  and  poultry 
products  as  indicated  by  tbe  Consumer 
Price  Index.  The  dollar  limitation  for 
meat  products  increases  from  $30,500  to 
$31,600  for  calendar  year  1988  and  the 
dollar  limitation  for  poultry  products 
decreases  from  $31,000  to  $28,100  for 
calendar  year  1968. 
EFFECTIVE  DATE:  May  2, 1968. 
FOn  FURTHER  INFORMATION  CONTACT: 

Mr.  Ralph  Stafko,  Director,  Policy 
Office,  Policy  and  I^anning  Staff,  Food 
Safety  and  Inspection  Service.  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250,  (202)  447-8168. 

Background 

Federal  inspection  of  meat  and 
poultry  products  prepared  for  sale  or 
distribution  in  commerce  or  ui  States 
desi^sted  under  section  3(n(c)  of  the 
Federal  Meat  Inspection  Aet(FMIA)  (21 
U.S.C  661(0))  and  section  5(c]  of  the 
Poultry  Products  Inspection  Act  (WIA) 
(21  U.S.C.  454(c))  is  required  by  law  and 


administered  by  die  Food  Safety  and 

Inspection  Service  (FSIS).  However. 

section  301(c)(2)  of  the  Federal  Meat 

Inspection  Act  (21  U.S.C.  661(c)(Z))  and 

section  5(c)(2)  of  tbe  Poultry  Piodiicts 

Inspection  Act  (21  U.S.C.  4M(cK^)  state 

that  the  general  requirement  of  routine 

Federal  Inspection  "*  *  'shall  not 

apply  to  operations  of  types 

traditionally  and  usually  conducted  at 

retail  stores  *  *  *  when  conducted  at 

any  retail  store  *  *  *  for  sale  ianormal 

retail  quantities  *  *  *  to  consiuBecs 
•  *  *  •( 

FSIS  regulations  (9  CFR  303.1(d)  and 
381.10(d))  define  retail  stores  tfa^ 
qualify  for  exemption  from  tontine 
Federal  inspectiim  under  the  FMIA  or 
PHA.  \Arhether  FSIS  deems  an 
establishment  to  be  an  exempf  retail 
establishment  depoids,  in  part,  upon  the 
percentage  and  volume  of  its  trade  with 
consumers  other  than  boosdioU 
consumers,  such  as  hotels,  raslaorants 
and  similar  institutions.  Accov^igly,  the 
Federal  meat  and  poultry  products 
inspection  regnlatiens  state  in  terms  of 
dollars  the  raaxinram  amooit  of  meat 
and  poultry  products  wMeh  may  be  sold 
to  nonhoaseliold  consumers  if  d^ 
establishment  is  to  remain  an  exempt 
retail  establishment.  During  calendar 
year  1967,  the  maximum  onount  for 
meat  products  was  $30.500^  Inr  poultry 
products,  the  aaHnuitwas  $3141001, 

The  Federal  meat  and  poultry 
prodocts  inspection  regoMoaa  (B€FR 
303il((^2)(iii)^  and  3tX.10(dM3KiiiN^ 
further  prmride  titat  the  dhittar  Ifanitatien 
on  product  sales  by  retail  stores  to 
consumers  other  than  household 
consumers  will  be  automatically 
adjusted  during  the  first  quarter  of  each 
calendar  year  whenever  the  Constmfier 
Price  Index,  published  by  the  Bureau  of 
Labor  Statistics  (BLS),  Department  of 
Labor,  indicates  a  change  during  the 
previous  year  in  the  price  of  the  same 
volimie  of  product  exceeding  $500, 
upward  or  downward.  The  regulations 
also  require  that  notice  of  tbe  adjusted 
dollar  Ihnitation  be  published  in  the 
Federal  Register. 

The  BLS  Consimier  Price  faidex  for 
1987  indicates  a  price  increase  in  meat 
products  of  3J>  percent  and  a  iHice 
decrease  in  poultry  products  of  9.2 
percent  As  a  percentage  of  the  existing 
dollar  llmltatiQii,  a  dumge  in  excess  of 
$500  is  indicated  for  both  aieat  and 
poultry  pnxfaicts.  When  rounded  off  to ' 
the  nearest  $100.  the  price  liksease  for 


meat  products  amounts  to  $1,100  and  the 
price  decrease  for  poultry  products 
amounts  to  $2,900. 

Accsrdtngiy,  FSIS,  4n  accordance  with 
{S  3a3.1(dK2)(iii)(6)  and  381Ja(dM2niiil(6ior 
the  regulsftions.  has  autoaaticaUy  raised  the 
dollar  liaritation  or  permitted  sales  of  meat 
products  and  lowered  the  dollar  limitation  of 
permitted  sales  of  poultry  products  to 
consumers  other  than  housdiold  consumers 
by  establishments  operating  as  retail 
establishments  exempt  £rom  Federal 
inspection  requirements.  Therefore,  the  dollar 
limitations  fbrl987have  increased  from 
$30,500  to  $31,600  for  meat  products  and 
decreased  from  $31,000  to  $2ai00  for  poultry 
products. 

Done  at  Washington.  DC  on  April  22, 1988. 

Lester  M.  Crawford, 

Administrator,  Food  Safely  and  Inspection 

Service. 

(FR  Doc  88^8617  Filed  4-29-88;  8:45  am] 

BHXINQ  CODE  3410-O«Mi 


COMMISSION  ON  CIVIL  RIGHTS 

Nevada  Advisory  Commfttee,  Agenda 
and  NoHce  of  PubHc  Meettng 

Notice  is  hereby  giveo,  pursuant  to  the 
provisians  of  the  Rules  and  Regnlations 
of  the  US.  Commission  on  Civil  Rights, 
that  the  Nevada  Advisory  Committee  to 
the  Commission  will  convene  at  6:30 
a.m.  and  adjourn  at  11-.30  a.m.,  on  May 
20, 1988,  at  the  University  of  Nevada, 
Las  Vegas,  Wright  Hall,  €old  Room 
#112. 4505  Maryland  Parkway,  Las 
Vegas,  Nevada  89154.  The  purpose  of 
the  meeting  is  to  discuss  Endings  and 
conclusions  of  the  Committee's  casino 
employment  study. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Conunittee,  should  contact 
CoBimitlee  Chairpersoo.  Elizabeth  C. 
Nozero  or  Philip  Montez.  Director  of  the 
Western  Regional  Division  (213)  894- 
3437.  (TDD  213/894-0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  office  at  least  five 
(5)  working  days  before  the  scheduled 
date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC  Apal  22. 1968. 

Susan  |.  Prado, 

Acting  Staff  Director. 

(FR  Doc  88-9608  Filed  4-2»-S8;  a45  am] 
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Oldaho«a  Advieory 
Agenda  and  Mottce  of  PuhHc 
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Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S  Commission  on  Civil  Rights, 
that  the  Oklahoma  Advisory  Committee 
to  the  Commission  will  convene  at  1:00 
p.m.  and  adjourn  at  4:00  p  jn^  on  May  26, 
1986.  at  (he  Lincoln  Plaza  Hotel 
Conference  Center,  Seminole  Room. 
4445  North  Lincoln  Boulevard, 
Oklahoma  City,  Oklahoma  73105.  The 
purpose  of  Qie  meeting  is  to  plan 
program  activities  and  to  receive  an 
orientation  on  the  Commiss'um. 
Advisory  Committee  operations,  and 
regional  programs. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Chades  Fagin 
or  Philip  Montez,  Director  of  <he 
Western  Regional  Division  (213)  894- 
3437.  (TDD  213/894-0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  aod  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  offioe  at  least  five 
(5)  working  days  before  the  scheduled 
date  of  the  meeting. 

The  meeting  wiQ  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  (he  Commission. 

Dated  at  Washington,  DC,  April  22, 19Ba 
Susan ).  Prado, 
Acting  Staff  Director 
[FR  Doc.  88-9609  Filed  4-29-88:  8:45  am] 

anOJNO  CODE  S335-01-M 


DEPARTMENT  OF  COMMERCE 

Agency  Forma  Under  Review  by  ttie 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearaiKe  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  the  Census 
Title:  Construction  Progress  Reporting 

(State  and  Local  Government) 
Form  Number  Agency — C-777  (SL); 

OMB-NA 
Type  of  Request:  New  collection 
Burden:  3.400  respondents;  3,400 

reporting  hours 
Needs  and  Uses:  Census  collects 
moitfhly  data  on  the  value  of  new 
construction  work  owned  by  State 
and  local  government,  and  fiscal  year 
expenditure  data  on  this  same 
construction.  These  estimates  should 
be  comparable  on  a  fiscal  year  basis, 
but  have  differed  significantly  during 
the  past  decade.  The  difference  is 


growing.  A  possible  source  of  the 
difference  is  the  undercoverage  of  the 
desired  universe  used  in  the  monthly 
survey.  This  proposed  survey  will  be 
used  to  evaluate  this  undercoverage 
and  to  improve  the  survey  by 
correcting  the  value  of  new  State  and 
local  cosntruction  estimates.  The 
Bureau  of  Economic  Analysis  uses  the 
data  from  the  monthly  survey  to 
develop  construction  components  of 

.  the  Gross  National  Product  accounts. 
Ofter  government  agencies  use  the 
data  in  making  policy  decisions 

Affected  PtASc:  State  or  local 
governments 

Frequency:  One  time 

Respondent's  Obligation:  Voluntary 

OMB  Desk  Officer:  Francine  Picoult 
395-7S40 


Ageacjr  Bureau  of  the  Census 

Title:  1900  Decennial  Census — Special 
Place  I^elist  Operation 

Form  Number:  Agency — D-351,  D- 
351(GQ).  D-351(HU):  OMB-NA 

Type  of  Request:  New  collection 

Burden:  265,000  respondents;  198,750 
reporting  hours 

Needs  and  Uses:  Census  proposes  to 
conduct  this  one-time  survey  3  months 
before  the  1990  Decennial  Census.  The 
collected  information  will  be  used  to 
update  address  information  for 
Special  Places  (e.g.,  colleges  or 
universities,  dormitories,  missions, 
shelters,  prisons,  boarding  and 
rooming  houses,  hospitals,  hotels  and 
motels,  and  nursing  homes).  This 
survey  is  necessary  to  ensure 
complete  coverage  of  Special  Places 
in  the  1990  Decennial  Census 

Affected  Public:  Individuals  or 
households,  state  or  local 
governments,  businesses  or  other  for- 
profit  institutions.  Federal  agencies  or 
employees,  non-profit  institutions,  and 
small  businesses  or  organization 

Frequency:  One  time 

Respondent's  Obligation:  Mandatory 

OMB  Desk  Officer  Francine  Picoult, 
395-7340 

Agency:  Bureau  of  the  Census 

Title:  1990  Decennial  Census— 
Precanvass  Operation 

Form  Number  Agency — D-102A,  D- 
102B,  and  D-328;  OMB-NA 

Type  of  Request:  New  collection 

Burden:  20,100,000  respondents;  980,880 
reporting  how's 

Needs  and  Uses:  This  unit-by-unit 
precanvass  operation  will  be  used  to 
verify  and  update  the  commercial 
mailing  list  that  wll!  be  used  to 
conduct  die  1990  Decerurial  Census. 
This  precanvass  is  necessary  to 
account  for  newly  constructed 
housing  units  or  housing  units  that  do 
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not  appear  on  the  comniercial  list;  to 
correct  inaccurate  unit  desisnations; 
and  to  add  any  other  units  ^at  are 
part  of  the  ever-changing  inventory  of 
residential  housing  and  special  places 

Affected  Public:  Individual  or 
households 

Frequency:  One  time 

Respondent's  Obligation:  Mandatory 

OMB  Desk  Officer:  Francine  Picoult. 
395-7340. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  H6622, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
Francine  Picoult,  OMB  Desk  Officer. 
Room  3008.  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  April  26, 1988.  i 

Edward  Michals. 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 
[FR  Doc.  88-9669  Filed  4^23-88;  8:45  am] 
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Export  Administration 
[Docket  No.  7102-01] 

Actions  Affecting  Export  Privileges: 
Josepfi  P.M.  d'Haens 

Summary 

Pursuant  to  the  March  25. 1988 
Decision  and  Order  of  the 
Administrative  Law  Judge,  which 
Decision  and  Order  is  attached  hereto 
and  affirmed  by  me,  Joseph  P.M. 
d'Haens,  with  an  address  at  Amerikalei 
96, 2000  Antwerp.  Belgium,  is  denied  for 
a  period  of  twenty  (20)  years  from  the 
date  hereof  all  privileges  of 
participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  involving  commodities  or 
technical  data  exported  from  the  United 
States  in  whole  or  in  part,  or  to  be 
exported,  or  that  are  otherwise  subject 
to  the  Regulations  (15  CFR  Parts  368- 
399). 


Procedural  Background 

On  March  25, 1988.  the  Administrative 
Law  Judge  entered  his  Decision  and 
Order,  which  has  been  referred  to  me 
for  Rnal  action  pursuant  to  section 
2412(c)(1)  of  the  Export  Administration 
Act  of  1979,  as  amended  (50  U.S.C.  App. 
2401-2420  (1982  and  Supp.  ffl  1985)).  The 
parties  have  vaade  certain  filings  with 
me  following  the  March  25, 1988  date,  in 
particular,  the  filing  of  new  counsel  for 


the  Respondent  requesting  a  remand  of 
the  matter  to  the  Administrative  Law 
Judge  (or  an  extended  period  of 
consideration  by  this  office)  for  the 
purposes  of:  (1)  Providing  documentary 
evidence  concerning  matters  already 
considered  at  the  previous  hearing  and 
(2)  providing  "additional  evidence 
which  counsel  is  not  presently  prepared 
to  detail."  I  find  no  compelling  reason  to 
grant  the  requested  relief.  Respondent 
had  ample  opportunity  to  present 
evidence  on  issues  raised  in  the  hearing 
before  the  Administrative  Law  Judge, 
yet  failed  to  do  so.  With  respect  to  any 
additional  evidence,  it  may  well  be  that 
Respondent  is  entitled  to  a  reopening  of 
these  proceedings  in  accordance  with 
section  388.18  of  the  Regulatiuns; 
however,  such  a  request  must  be  made 
in  accordance  with  the  provisions  of 
that  section. 

Order 

Having  examined  the  record,  and 
based  on  the  facts  of  this  case,  I  affirm 
the  findings,  conclusions  and  penalties 
made  and  imposed  by  the 
Administrative  Law  Judge  in  his 
Decision  and  Order  of  March  25, 1988, 
which  Decision  and  Order  is  attached 
hereto  and  made  a  part  hereof  by 
express  reference. 

This  constitutes  final  agency  action  in 
this  matter. 

Dated:  April  25, 1988. 
Paul  Fra«denberg. 

Undersecretary  for  Export  Administration. 

Decision  and  Order 

In  the  Matter  of  loseph  P.M.  d'Haens, 
Respondent,  Docket  No.  7102-01. 

Appearance  for  Respondent:  Joseph  P.M. 
d'Haens,  Amerikalei  96,  2000  Antwerp, 
Belgium. 

Appearance  for  Agency:  Thomas  C. 
Barbour,  Esq.,  Attorney-Advisor.  Office  of  the 
Deputy  Chief  Counsel  for  Export 
Administration,  U.S.  Department  of 
Commerce,  Room  H-3329,  Washington,  DC 
20230. 

Preliminary  Statement 

On  April  15, 1987,  the  Office  of  Export 
Enforcement  (OEE),  issued  a  charging 
letter  to  Respondent  Joseph  P.M. 
d'Haens,  (hereinafter  referred  to  as 
"Respondent").  The  charging  letter 
alleges  that  Respondent  violated 
S§  387Z  387.3  and  387.5  of  the  Export 
Administration  Regulations  (25  CFR 
Parts  368-399).  (the  Regulations).  The 
charging  letter,  dated  April  15, 1987,  was 
served  on  Respondent  on  or  about  May 
5,1987. 

Respondent's  answer  to  the  charging 
letter  was  received  in  the  Office  of  the 
Administrative  Law  Judge  on  May  11, 
1987.  Neither  party  has  requested  a 


hearing  in  this  matter.  However,  both 
parties  have  made  written  submissions 
over  the  p  st  10  months  in  support  of 
their  respective  pozitions.  Tliis  decision 
is  rendered  pursuant  to  S  388.14  of  the 
Regulations,  which  provides  for 
adjudication  on  the  record  without  a 
hearing. 

The  April  15, 1987  charging  letter 
alleges  that  Respondent  committed  three 
violations  of  the  Regualtions. 

First.  Respondent  is  alleged  to  have 
unlawfully  conspired  with  Franz 
Traxler.  doing  business  as  Airfo  GmbH, 
Munich,  West  Germany,  and  Michael 
Kolleczek,  doing  business  as  Airfo 
International,  New  York,  New  York.  The 
alleged  purpose  of  the  conspiracy  was  to 
obtain  a  U.S.-orgin  semiconductor 
manufacturing  system  (the  GCA  Mann 
4800)  on  the  representation  that  an 
academic  institution  in  Belgium  was  the 
intended  ultimate  destination.  The 
conspirators  are  alleged  to  have 
intended  to.  and  did  in  fact,  cause  the 
system  to  be  shipped  to  Hungary 
without  the  required  reexport 
authorization,  in  violation  of  section 
387.3  of  the  Regulations. 

Second.  Respondent  allegedly 
violated  §  387.5  of  the  Regulations  by 
representing  to  GCA,  the  domestic 
manufacturer  of  the  equipment,  and 
indirectly  to  the  Office  of  Export 
Administration  (OEA),  that  he  was 
purchasing  the  GCA  Mann  4800  System 
on  behalf  of  Stedelijke  Industriele 
Hogeschool  Antwerpen  (I.H.A.M.), 
including  his  obtaining  a  Belgium  Import 
Certificate  reflecting  I.H.AAf .  as  the 
ultimate  consignee,  when  he  knew  that 
the  representation  was  materially  false 
and  misleading,  in  violation  of  S  387.5  of 
the  Regiilations. 

Third,  Respondent  is  alleged  to  have 
caused,  aided  and  abetted  a  violation  of 
the  Regulations  by  participating  in  the 
conspiracy  with  Traxler  and  Kolleczek 
to  effect  the  reexport  of  the  GCA  Mann 
4800  System  from  Switzerland  to 
Hungary  without  the  required  reexport 
authorization,  in  volation  of  S  387.2  of 
the  Regulations. 

Respondents  Contendon 

Respondent  argues  that  he  did  not 
violate  the  Regulations,  and  that  he  did 
not  illegally  conspire  with  others  with 
respect  to  the  acquisition  and 
disposition  of  the  equipment.  He  claims 
that  his  representations  in  obtaining  the 
export  license  and  Belgium  export 
certificate  were  not  false  and  that  he  did 
not  participate  in  a  conspiracy  with 
others  to  reexport  the  semiconductor 
manufacturing  system  from  Switzerland 
to  Hungary  without  the  required 
reexport  authorization. 
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The  PartidpaDtB 

1.  Joseph  I'M.  dTIaens  is  a  Belgian 
:itizen  and  a  parttime  instructor  at 
Stedelijk  Instituut  voor  Hogere 
Technische  Stndien  tSIHTS)  Municipal 
Institute  for  Higher  "Technological 
Studies.  This  is  the  evening  ditosion  of 
the  Stedelijke  Industriele  Hogeschool 
Antwerpen  (Municipal  College  for 
Technology  of  Antwerp).  TTie  acronym 
I.H.A.M.  is  used  to  describe  either  or 
both  the  College  and  the  Institute  in 
Antwerp,  Belgium. 

2.  Airfo  International  Inc.  is  a  freight 
forwarding  company  with  offices  at  161 
15  Rockaway  Blvd.,  Jamaica,  New  York 
and  200  Park  Avenue,  Suite  4401,  New 
Yoric,  New  York. 

3.  Michael  A.  Kolleczek  was  the 
manager  of  Airfo  International,  Inc.  and 
was  associated  with  ASL  International 
Freight  Forwarding  Corp.,  J.F.K, 
international  Airport,  in  Jamaica,  New 
Yoric. 

4.  Airfo  GmbH  was  a  West  German 
Company  engaged  in  the  freight 
forwarding  business,  with  offices  at 
Flughafen  Riem,  Munich,  West 
Germany.  It  was  associated  writh  Airfo 
International,  Inc. 

5.  Franz  Traxler  was  an  employee  of 
Airfo  GmbH  in  Munich,  West  Germany. 

6.  GCA  Corporation  was  an  American 
corporation  engaged  in  the  business  of 
manufacturing  and  selling 
semiconductor  manufacturing 
equipment.  Its  Buriington  Division  was 
located  at  209  Burlington  Road,  Bedford, 
Massachusetts. 

7.  GCA  International  was  a 
corporation  and  affiliate  of  GCA 
Corporation,  marketing  GCA  products  in 
foreign  countries.  Its  Swiss  offices  were 
located  in  ICreuzlingen,  Switzeriand. 

6.  Emri  J.  Diosy  was  the  Manager- 
Contracts'  at  GCA  Corporation, 
Burlington  Division. 

9.  Ed  Baumann  was  an  employee  of 
GCA  International  in  Kreuzlingen, 
Switzerland. 

Facts 

The  essential  facts  recited  hereafter 
are  not  materially  contraverted.  On 
February  9, 1982,  utilizing  stationery 
with  the  letteriiead  ''Stedelijke 
Industriele  Hogeschool  Antwerpen" 
(I.HA.M.),  Respondent  placed  an  order 
with  GCA/Burhngton  Division  ia 
Bedford,  Niassachusetts  for  a  GCA 
Mann  4800  DSW  Step  on  Wafer  system, 
including  various  parts  and  accessories. 
This  order  was  a  follow  up  to 
respondent's  earlier  discussions 
concerning  the  purchase  of  a  GCA  Mann 
4800  with  the  Swiss  subsidiary  of  the 
American  manufactxuer.  Tlie  GCA  Mann 
4800  is  a  semiconductor  manufacturing 


equipment  system  whi<ih  is  on  the 
oontralied  commodity  list  because  of  Die 
high  tedinalogy  it  utUtEes.  On  or  about 
Febniaiy  17, 1962,  GCA/B«rlinglon 
Division  filed  an  export  license 
appiicaticm  with  OEA  seeking 
aotfioiization  to  export  a  GCA  Mann 
4800  DSW  Direct  Step  on  Wafer  System, 
including  parts  and  accessories,  to 
l.H.AAi  The  appiicant  soaght 
exemptioB  from  the  requirement  that  an 
import  certificate  be  filed  on  the  grounds 
that  the  ahimate  consignee  was  an 
institute  of  higher  learning. 

Shipment  of  the  system  from  Boston 
was  arranged  through  Airfa 
International,  a  freight  forwarding  firm 
in  New  York.  New  Yoric  and  its  West 
Gomaa  pareet,  Airfo  GrabH.  While 
shipping  arrangements  were  being 
made,  OEA  advised  GCA/Burlington  on 
March  12. 1982,  that  I.H.AAl.  was  not 
considered  an  institute  of  higher 
leamiag  and,  thus,  an  in^Ktrt  certificate 
was  required  bom  the  ultimate 
consignee.  On  March  17, 1982,  the  Swiss 
subsidiary  of  GCA  forwarded  to  its  U.S. 
parent  a  cable  it  received  from  the 
Respondent  explaining  IiiA.M.'8 
academic  program.  In  addition,  in  that 
telex.  Respondent  also  stressed  the  need 
for  delivery  before  the  end  of  March 
because  of  the  budgetary  cycle  of  the 
academic  institution. 

By  letter  dated  March  19, 1982,  after 
receiving  a  facsimile  copy  of  an  Import 
Certificate  from  Belgium  identifying 
"Joseph  d'Hean8/I.H.A.M., 
Paardenmarket  94,  2000  Antwerpen"  as 
the  intended  importer  of  a  GCA  Mann 
4800  DSW  System,  GCA/Burlington 
resubmitted  its  export  license 
application  to  OEA.  Following  receipt  of 
the  Belgian  Import  Certificate,  expoh 
license  A603641  was  issued,  authorizing 
the  export  of  a  GCA  Mann  4800  DSW 
System,  with  parts  and  accessories,  to 
I.H.A.M. 

On  March  23, 1982,  Michael  A. 
Kolleczek,  of  Airfo  International  in  New 
York,  forwarded  to  GCA/Buriington 
Division  a  letter  which  included  die 
necessary  documents  for  the  shipment 
of  the  GCA  Mann  4800  System.  In 
accordance  with  the  instructions 
contained  in  that  letter,  GCA 
transported  the  system  to  the  Boston 
airport,  from  which  it  was  shipped  to  die 
intermediate  consignee,  Pro  Air  AG,  in 
Zurich,  Switzerland,  on  Mardi  29, 1982. 
The  documents  accompanying  the 
shipment  identified  GCA/Burlington 
Division  as  the  exporter,  Airfo 
International  as  the  agent  of  the 
exporter.  Pro  Air.  Zurich,  Switzerland  as 
the  intermediate  consignee  and  I.H.A.M. 
as  the  ultimate  consignee.  Three  pieces 
of  equipment  that  missed  the  March  29 
flight  %vere  shipped  on  Mardi  30.  The 


system  was  never  shipped  from  Zurich 
to  I.H.A.M.  in  Be^ara.  It  was 
transshipped  to  Hungary,  an 
unauttrarized  destination. 

The  record  reflects  that  on  March  1, 
1982.  a  request  for  a  quote  for  insuring 
the  shipment  of  the  system  from  Boston 
to  Znrich  by  air  and  then  on  to  "BUD" 
(Budapest)  by  truck,  was  made  by  the 
Airfo  office  in  Mimich,  to  the  Airfo 
office  in  New  York.  Prior  to  shipping  the 
system,  Airfo  International  had  obtained 
insurance  covering  the  shipment  of  the 
GCA  Mann  4800  System  by  air  from 
Boston  to  Pro  Air  in  Zurich,  and  then 
from  Zurich,  via  truck,  to  Budapest, 
Hungary. 

IMscusuoa 

The  record  establishes  that 
Respondent  ordered  the  GCA  Mann 
4800  System  on  LH.A.M.  stationery.  The 
original  order  and  subsequent 
representations  reflect  that  the 
equipment  was  to  go  to  I.H.A.M.,  an 
academic  institution  in  Belgium.  It  is 
now  clear  that,  contrary  to  the 
respresentations  made,  the  system  was 
never  intended  to  be  shipped  to  Belgium. 
Instead,  as  alleged  in  the  charging  letter, 
the  true  ultimate  consignee  was  in 
Budapest,  Hungary.  Despite  his 
protestations  to  the  contrary,  the 
evidence,  including  statements  in 
Respondent's  answer,  establish  that  the 
Respondent  was  an  active  participant  in 
the  diversion  scheme  from  the  outset. 

Conspiracy  is  inherently  secretive  by 
nature,  and  is  often  proved  only  by 
circumstantial  evidence.  "Inferential 
proof  may  be  contn^ng  where  the 
offense  charged  is  so  inherentiy 
secretive  in  nature  as  to  permit  the 
marshalling  of  only  circumstantial 
evidence."  United  States  v.  Pelfrey.  822 
F.2d  628,  632  (6th  Cir.  1987).  As  another 
Circuit  Court  has  stated: 

For  It  is  most  often  true,  especially  in  broad 
schemes  calling  for  the  aid  of  many  persons, 
that  after  discovery  of  enough  to  show  clearly 
the  essence  of  the  scheme  and  the  identity  of 
a  number  participating,  the  identity  and  the 
fact  of  participation  of  other  remain 
undiscovered  and  undiscoverable.  Secrecy 
and  concealment  are  essential  features  of 
successful  conspiracy.  The  more  completely 
they  are  achieved,  the  more  successful  the 
crime.  Hence,  the  law  rightly  gives  room  for 
allowing  the  conviction  of  those  discovered 
upon  showing  sufficiently  the  essential 
nature  of  the  plan  and  their  connections  with 
it,  without  requiring  evidence  of  knowledge 
of  all  its  details  or  of  the  participation  of 
others. 

United  States  v.  Donsky,  825  F.2d  746, 
758  (3rd  Cir.  1967),  citing  Blumenthal  v. 
United  States.  332  U.S.  539,  556-7  (1947). 
It  is  also  well  settled  diat  each 
conspirator  does  not  have  to  know  all  nf 


15584 


Federal  Register  /  Vol.  53.  No.  84  /  Monday.  May  2.  1988  /  Notices 


the  details  of  the  conspiracy  or 
participate  in  every  phase  of  the 
scheme.  See,  e.g..  United  States  v. 
Carter,  760  F.2d  1568  (llth  Cir.  1985). 
As  counsel  for  the  Office  of  Export 
Administration  urges,  the  sum  total  of 
the  evidence  and  the  inferences  to  be 
drawn,  clearly  demonstrate  an  illegal 
conspiracy.  For  example,  the  March  1. 
1982,  telex  from  Airfo  GmbH  to  Airfo 
International  requesting  a  quote  for 
insurance  for  a  shipment  of  a  GCA 
Mann  4800  System  from  Boston  to 
Budapest  via  Zurich  demonstrates  that 
the  intent  to  ship  the  system  to  Hungary 
existed  at  the  time  Respondent  told  the 
U.S.  exporter  that  the  system  was  being 
purchased  for  end-use  by  I.H.A.M.  in 
Belgium.  While  Respondent  has  sought 
to  distance  himself  from  the  illegal 
diversion  which  took  place  with  respect 
to  the  GCA  Mann  4800  System,  upon 
close  examination,  Respondent's  answer 
show  that  it  was  his  representation  and 
action  that  gave  an  appearance  of 
legitimacy  to  this  transaction.  In  that 
answer  Respondent  admits  that  he  was 
purchasing  the  GCA  equipment  for  a  Mr. 
H.  Range,  the  Managing  Director  of 
Racommerz  AF,  a  Swiss  company. 
Respondent  claims  that  Range  asked 
him  to  set  up  and  manage  a 
semiconductor  plant  in  Belgium.  He  also 
asserts  that  Range  requested  him  to 
order  the  equipment  for  immediate 
delivery,  even  though  the  projected 
plant  would  not  be  ready  for  some  time. 
Respondent  also  attempts  to  distance 
himself  somewhat  from  I.H.A.M.,  stating 
that  since  I.H.A.M.  "accepted  that  the 
equipment,  after  installation  in  Belgium, 
would  be  accessible  for  educational 
purposes  intimates  that  I.H.A.M.  was 
the  purchaser  of  the  GCA  Mann  4800 
System."  He  also  asserts  that  the  import 
certificate  which  he  obtained  from  the 
Belgian  government  correctly  shows  that 
he,  rather  than  I.H.A.M.,  is  to  receive  the 
U.S.-ongin  goods  in  Belgium.  Affidavits 
from  officials  of  I.H.A.M.  were 
submitted  in  an  effort  to  establish  that 
he  was  authorized  to  utilize  I.H.A.M. 
letterhead  in  ordering  the  equipment. 
Respondent's  actions  at  the  time  reflect 
the  intent  to  show  I.H.A.M.  as  the 
purchaser  and  user.  Now  it  is  clear  that 
neither  he  nor  I.H.A.M.  was  the 
purchaser  or  the  end  user,  and  he  well 
knew  that.  The  evidence,  when 
considered  in  total,  shows  Respondent's 
"defense"  is  a  sham.  He  consistently 
sought  to  convince  the  U.S. 
manufacturer  that  I.H.A.M.  was  the 
purchaser  of  the  GCA  Mann  4800 
system.  His  communications  to  GCA 
were  on  I.RAA(.  letterhead  and 
purportedly  on  behalf  of  I.H.A.M.  In  his 
March  17, 1982  cable  to  GCA's  Swiss 


subsidiary.  Respondent  sought  to 
provide  a  basis  for  why  an  institute  such 
as  I.H.A.M.  would  order  a  GCA  Mann 
4800  System.  That  cable  clearly  reflects 
that  it  was  the  school,  and  not  the 
Respondent,  which  purportedly  was 
purchasing  the  equipment.  His  recent 
statement  (attached  as  document  3  to 
Respondent's  answer]  clearly 
establishes  that  I.H.A.M.  was  not 
purchasing  the  equipment  ("I  want  to 
add  that  it  occurred  frequently  that 
school  stationery  was  used  by 
professors  for  the  purchase  of 
equipment,  as  far  as  this  transactions 
[sic]  did  not  have  any  influence 
whatsoever  on  the  budget  of  the  school 
•  •  *."  (Emphasis  added.)) 

That  I.H.A.M.  did  not  order  the  GCA 
Mann  4800  System,  and  could  not  have 
placed  an  order  for  that  system  because 
of  its  cost,  is  also  established  by  the 
statement  of  Mr.  Broeckhove,  another 
official  of  the  school.  Respondent  simply 
used  the  letterhead  stationary  he 
obtained  from  I.H.A.M.  in  an  attempt  to 
give  an  appearance  of  legitimacy  to  the 
purchase  of  the  GCA  Mann  4800  System. 
His  representations  of  urgency 
respecting  the  annual  budget  cycle  and 
present  fund  availability  were  also 
totally  false  and  made  with  the 
deliberate  intent  to  mislead,  since,  in 
fact  the  institution  had  no  money's 
available  nor  proposed  for  the 
acquisition  of  such  manufacturing 
equipment. 

By  admitting  that  he  was  purchasing 
the  equipment  at  the  request  of  Mr.  H. 
Range  of  Racommerz  AG,  not  at  the 
request  of  I.H.A.M.  Respondents  own 
evidence  shows  that  he  caused  OEA  to 
be  provided  with  materially  false  and 
misleading  information  of  ihe  intended 
end-user  of  the  GCA  Mann  4800  System. 
His  false  representations  prevented  the 
Export  control  mechanisms  from 
determining  the  eligibility  of  the 
purchaser  and/or  end-user  to  acquire 
such  equipment. 

Despite  his  implicit  admission  to 
providing  false  information  concerning 
the  intended  end-use  of  the  GCA  Mann 
4800  System,  Respondent  claims  that  he 
was  not  involved  in  any  conspiracy.  The 
evidence  leads  to  a  different  conclusion. 
A  crucial  aim  of  the  conspiracy  was  to 
provide  the  appearance  of  an  apparently 
legitimate  end-user  for  the  GCA  Mann 
4800  System.  As  shown  above, 
Respondent  went  to  great  lengths  during 
the  time  that  the  system  was  being 
ordered  to  make  it  appear  that  I.H.A.M. 
was  its  intended  end-user.  It  was  only 
long  after  the  diversion  took  place  that 
respondent  acknowledged  that.  I.H.A.M. 
was  not  the  true  purchaser  of  the 
system.  Simply  put.  Respondent's 


misleading  representations  and 
subsequent  lack  of  candor  materially 
assisted  his  associates  in  the  diversion 
of  the  subject  equipment.  That  his 
hands-on  participation  in  the  actual 
diversion  from  Zurich  is  not  shown, 
does  not  release  him  from  responsibility 
from  all  acts  taken  in  fulfillment  of  the 
conspiracy,  up  to  and  including  the 
transhipment  to  Budapest,  Hungary. 

The  intent  to  have  the  system  shipped 
to  Budapest,  Hungary,  not  Antwerp, 
Belgium,  was  clearly  evidenced  by  the 
conspirators  KoUeczek  and  Traxler  on 
March  1. 1982.  This  date  is  important  for, 
as  the  chronology  reflects,  on  several 
occasions  thereafter  Respondent  sought 
to  convince  both  the  U.S.  exporter  and 
OEA  that  the  GCA  Mann  4800  System 
was  intended  for  end-use  at  I.H.A.M. 
Indeed,  at  no  time  during  the  ordering  or 
shipping  of  the  system  did  Respondent 
reveal  that  he  was  working  on  behalf  of 
anyone  other  than  I.H.A.M.  Yet  he  had 
to  know  how  the  equipment  was  to  be 
shipped,  paid  for,  etc.  Documents 
created  contemporaneously  with  the 
ongoing  conspiracy  are  entitled  to  much 
greater  weight  than  the  after-the-fact 
rationalizations  attempted  by 
Respondent.  It  was  only  after  the 
scheme  was  uncovered  that  Respondent 
sought  to  distance  himself  from  the 
various  representations  he  made 
regarding  the  involvement  of  I.H.A.M.  in 
this  transaction.  Contrary  to  his 
statements.  Respondent  was  a  knowing 
participant  in  the  conspiracy. 

Indeed.  Respondent's  answer  includes 
several  incomplete  and  otherwise 
misleading  statements  which  cast 
question  on  his  credibility.  For  example, 
one  submission  states  that  Respondent 
never  provided  any  transportation 
instructions  to  Airfo's  New  York  office. 
However,  while  Respondent  may  not 
have  discussed  the  shipment  with  Airfo 
in  New  York,  an  exhibit  shows  that  he 
discussed  the  shipment  with  Airfo's 
West  German  office. 

Respondent's  suggestion  that  he  did 
not  know  what  Range  was  advising 
Airfo  also  appears  to  be  misleading.  On 
March  19. 1982.  Respondent  provided 
the  Belgian  Import  Certfficate  he  had 
obtained  to  the  Swiss  subsidiary  of 
GCA.  which  in  turn  telexed  that 
document  to  its  U.S.  parent.  On  that 
same  date.  Range  told  Airfo  that  the 
Belgian  Import  Certiflcate  had  been  sent 
to  the  United  States.  Simply  put  the 
"coincidence"  involving  Uiese  two 
nearly  simultaneous  documents, 
containing  information  which  was 
central  to  the  overall  purposes  of  the 
conspiracy,  cannot  be  overlooked.  Only 
one  set  of  inferences  can  be  drawn  from 
the  pattern  of  conduct  It  is  thp> 
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Respondent  was  working  witii  Range 
and  tiie  others  in  the  diversion  scheme. 

Respondent's  final  defense  is  that  he 
believed  the  GCA  Mann  4800  System 
was  exported  from  the  U.S.  to  GCA 
International  in  Switz^land  and  that  in 
March  1982  Range  told  ium  the  system 
.was  to  be  stored  in  Switzerland. 

By  letter  dated  June  16, 1982,  reference 
was  made  to  "recent  telephoAe 
■conversations  and  also  to  several 
telexes  sent  to  your  office  *  *  *".  What 
GCA  International  sought  there  was  a 
written  commitment  from  the 
Respondent  for  the  installation  of  the 
GCA  Mann  4800  System  that  had  been 
shipped  in  April.  On  November  11, 1982 
and  January  26. 1983,  GCA  International 
again  sought  a  response  from  the 
Respondent  to  its  request  for  installation 
instructions.  It  was  not  until  February 
18, 1983,  that  Respondent  even  agreed  to 
meet  with  GCA  International  to  discuss 
installation  of  the  system.  Respondent's 
failure  to  respond  to  these  numerous 
requests  fit)m  GCA  International  is  in 
marked  contrast  to  his  "latter  day" 
assertions  that  he  believed  the  system 
was  under  the  control  of  the 
manufacturer  and  that  he  was  waiting 
for  installation  in  Belgium.  Once  again. 
Respondent's  after-the-fact  attempts  to 
provide  a  justification  for  his  actions,  in 
connection  with  this  illegal  diversion 
scheme,  simply  do  not  comport  with  the 
evidence. 

Findings 

1.  On  or  about  February  5, 1962.  the 
Respondent  misrepresented  to  GCA 
International  that  he  was  a  Professor  of 
Digital  Electronics  at  Stedelijke 
Industriele  Hogeschool.  Paaidenmarkt 
94. 2000  Antwerpen.  Belgium  and  that  he 
-was  requesting  on  the  said  school's 

behalf  a  price  quotation  from  GCA  for  a 
Mann  4800  DSW  (Direct  Step  on  Wafer) 
System. 

2.  On  or  about  February  9, 1982.  the 
Respondent  signed  and  caused  to  be 
sent  a  letter,  dated  February  9. 1982.  to 
GCA  Corporation.  Bedford. 
Massachusetts,  on  the  stationery  of 
Stedelijke  Industriele  Hc^eschool 
Antwerp  ("I.H.A.M."),  ordering  one 
Mann  4800  DSW  (Direct  Step  on  Wafer) 
System  and  accessory  equipment  for  the 
said  school  at  a  price  of  U.S.  $60ai00. 

-    3.  On  or  about  February  12, 1982,  the 
Respondent  caused  Emri ).  Diosy,  GCA 
Corporation  to  file  an  application  for 
export  license  (No.  Ae03641)  with  the 
OEA  stating  that  the  commodity  to  be 
exported,  the  Mann  4800  DSW.  would 
be  sold  and  shipped  to  Stedelijke 
Industriele  Hogeschool.  Antwerp. 
Belgium. 

4.  On  or  about  March  1. 190%  Franz 
Tivxler.  Airfo  GmbH,  sent » telex  dated 


March  1. 1982  to  Respondents  co- 
conspirators Michael  A.  KoUeczek  and 
Airfo  International.  Inc.,  instructing 
them  to  make  out  the  House  Air  Waybill 
("HAWB")  to  Stedehjke  Industriele 
Hochshul  Attn:  Dr.  D'Haens.  Antwerp. 
Belgium,  but  to  make  out  the  Master  Air 
WaybiU  ("MAWB")  to  Pro  Air  AG  in 
Zurich.  Switzerland  and  in  the  same 
telex  Traxler  requested  that  the  co- 
conspirators Michael  A.  KoUeczek  and 
Airfo  International,  Inc.,  obtain  a  quote 
for  insuring  the  shipment  from  Boston  to 
Zurich,  then  to  Budapest,  Hungary  by 
truck. 

5.  On  or  about  March  17, 1982.  the 
respondent  made  and  caused  to  be 
made  and  sent  to  Emri ).  Diosy,  GCA 
Corporation  in  Bedford,  Massachusetts, 
and  from  Diosy  to  OEA,  a  telex,  dated 
March  17, 1982.  explaining  the  academic 
nature  of  Stedelijke  Industriele 
Hogeschool  and  its  relationship  to 
"I.HA.M.". 

6.  On  or  about  March  18, 1982,  the 
Respondent  caused  the  Ministry  of 
Economic  Affairs  of  Belgium  to  prepare 
International  Import  Certificate  No. 
USA-681.  and  caused  the  certificate  to 
be  sent  to  Emri  J.  Diosy,  GCA 
Corporation  in  Bedford,  Massachusetts, 
by  misrepresenting  to  the  Belgian 
authorities  that  the  Mann  4800  DSW 
System  would  be  imported  into  Belgium 
and  that  the  total  value  of  the  import 
was  608.100  Belgian  Francs. 

7.  On  or  about  March  19. 1982.  Franz 
Traxler,  Airfo  GmbH.  Respondent 
Michael  A.  KoUeczek  and  Airfo 
International,  Inc.,  caused  Emri  J.  Diosy, 
GCA  Corporation  to  resubmit  the 
appUcation  for  export  license,  A603641, 
to  OEA.  together  with  International 
Import  Certificate  No.  USA-681  from  the 
Belgian  Ministry  of  Economic  Affairs 
and  the  telex  dated  March  17, 1982.  from 
the  Respondent 

8.  On  or  about  March  23, 1982,  the  co- 
conspirators Michael  A.  KoUeczek  and 
Airfo  International.  Inc..  prepared, 
signed  and  caused  to  be  sent  to  Emri 
Diosy.  GCA  Corporation  in  Bedford, 
Massachusetts  a  letter  dated  March  23. 
1982.  together  with  the  Shipper's  Export 
Declaration,  and  other  Export 
documents  advising  that  he  (KoUeczek) 
had  booked  the  shipment  to  the  Mann 
4800  DSW  System  on  Swissair  Flight  SR 
129  on  March  29. 1982,  bom  Boston  to 
Zurich. 

9.  On  or  about  March  26. 1982,  the  co- 
conspirators Michael  A.  KoUeczek  and 
Airfo  International,  Inc.,  applied  for  and 
caused  an  insurance  company,  in  New 
Yoiic  to  issue  cargo  insurance  for  the 
Mann  4800  DSW  System  covering  its 
transportation  from  Boston  to  Pro  Air 
A.G..  Zurich.  Switzerland,  and  from 


Zurich,  by  truck,  to  Elektromodul.  Abt 
in  Budapest  Hungary. 

10.  On  or  about  March  30, 1962,  the 
Respondent,  Michael  A.  KoUeczek  and 
Airfo  International,  Inc.,  caused  the 
OEA,  to  issue  Export  License  A603e41 
(expiration  date— April  30. 1982)  to 
GCA/Burlington  Division  in  Bedford, 
Massachusetts  for  the  export  of  a  Mann 
4800  DSW  System  and  other  items  from 
the  United  States  to  Stedelijke 
Industriele  Hogeschool  in  Antwerp, 
Belgium. 

11.  On  or  about  March  29  and  30, 1982, 
ASL  International  Freight  Forwarding 
Corp.,  Respondent  Michael  A. 
KoUeczek,  and  Airfo  International,  Inc.. 
caused  Swissair  Airlines  to  transport 
the  Mann  4800  DSW  from  Boston. 
Massachusetts  to  consignee  Pro  Air 
A.G.,  Zuerich  Airport  Switzerland 
under  Air  WaybiU  No.  085-5976-3130. 

12.  On  or  about  March  29, 1982,  the 
Respondent  Michael  A.  Kolleczek,  and 
Airfo  International,  Inc.,  caused  GCA 
Corporation  to  prepare  and  send  an 
invoice  with  the  shipment  of  the  Mann 
4800  DSW  System,  noting  on  it  Import 
Certificate  No.  USA  681  and  the  name 
Stedelijke  Industriele  Hogeschool  as  the 
buyer. 

13.  On  or  about  March  29, 1982,  the 
Respondent  Michael  A.  KoUeczek,  and 
Airfo  International.  Ina.  caused  Emri  ). 
Diosy.  GCA  Corporation  to  file  with  U.S. 
Customs  Service  in  Boston. 
Massachusetts  a  Shipper's  Export 
Declaration  falsely  representing  that  the 
ultimate  destination  of  the  Mann  4800 
DSW  System  was  the  country  of 
Belgium  and  that  the  ultimate  consignee 
for  the  export  was  StedeUjke  Industriele 
Hogeschool  in  Antwerp,  Belgium. 

14.  On  or  about  March  30, 1982. 
Respodent  Michael  A.  Kolleczek,  and 
Airfo  International,  Inc.,  agreed  to 
arrange  for  and  cause  the  shipment  from 
Basel  to  Zurich,  Switzerland  of 
accessory  equipment  including  an 
environmental  chamber  for  use  with  the 
same  GCA  Mann  4800  DSW  System. 

15.  On  or  about  Aprill  9, 1982,  the  co- 
conspirators, Michaiel  A.  Kolleczek  and 
Airfo  Intemaitonal,  Inc.,  sent  invoice 
nos.  087  and  087-a  to  Airfo  GmbH  in 
Munich,  West  Germany,  billing  Airfo 
GmbH  for  the  shipment  of  the  Mann 
4800  DSW  System  from  Boston, 
Massachusetts  to  Pro  Air  A.G.  in  Zurich, 
Switzerland  and  for  the  cost  of  insuring 
the  same  cargo  from  Boston, 
Massachusetts  to  Elektromodul  in 
Budapest  Hungary. 

16.  As  a  part  and  in  furtherance  of  the 
conspiracy,  the  Respondent  ordered  the 
semiconductor  manufacturing  equipment 
fixim  GCA  Corporation,  allegedly  for 
export  to  and  use  in  Antwerp,  Belgium. 
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17.  It  was  part  of  the  coDspiracy  that 
the  Respodent  made  and  caused  to  be 
made  false  statemeots  and 
representations  on  docimaits  and  foms 
which  were  sent  and  submitted  by  GCA 
Corporation  from  Bedford, 
Massachusetts  to  the  Office  of  Export 
Administration.  US.  Department  of 
Commerce,  to  influence  action  by  OEA 
and  to  obtain  a  validated  export  license 
from  OEA. 

18.  It  was  a  further  part  of  the 
conspiracy  that  the  Respondent  and  the 
other  co-conspirators  made  and  caused 
to  be  made  false  statements  and 
representations  in  documents  and  forms 
which  were  sent  and  submitted  by  GCA 
Corporation  to  U.S  Customs  Service  in 
Boston,  to  influence  action  by  the  U.S. 
Customs  Service  and  to  effect  the  export 
of  the  semiconductor  manufacturing 
equipment. 

19.  Respondent  made  and  caused  to 
be  made,  false  statements  to  the 
Ministiy  of  Economic  Affairs,  Belgium, 
in  order  to  infhience  action  by  such 
Ministry  of  Economic  Affairs  and  by  the 
Office  of  Export  Administration.  U.S. 
Department  of  Commerce. 

20i  As  part  of  the  conspiracy  the 
Respondent  caused  to  be  exported 
semiconductor  manufacturing  equipment 
to  an  intermediate  consignee  Pro  Air 
A.G..  a  frei^  forwarder,  in  Zurich. 
Switzerland,  for  further  transport  by 
truck  to  Budapest,  Hangary. 

21.  In  1982.  the  President  of  the  United 
States  was  authorized  by  Congress  to 
fiHlher  United  States  foreign  policy  and 
to  maintain  national  security  by 
restricting  and  controlling  the 
commercial  export  of  goods  which 
would  make  a  significant  contribution  to 
the  military  potential  of  any  other 
country  or  combination  of  countries, 
such  goods  b«ng  designated  in  the 
Commodity  Control  List.  Title  15,  Code 
(rf  Federal  Regnlationa  ("CFR").  1 39ai. 
and  by  delegating  the  re^ransibiUty  for 
administering  the  commercial  expmt  irf 
the  goods  on  the  Commodity  Control, 
List  to  the  C^ce  of  Export  | 
Administration  in  the  Department  of 
Comaaerce. 

22.  In  1982.  the  Office  irf  Export 
Administration  ("OEA"),  International 
Trade  Administratioa,  U&.  Dq)artBient 
of  Commeroe  was  an  agency  ol  the 
United  States  chained  with  the  authority 
to  issue  validated  export  licenses  for  the 
export  of  certain  commodities  to 
controlled  countries  under  the  Export 
Administration  Act  of  1979  (50  U.S.C. 
App.  2401  et  seq.],  as  extended  by  Act  of 
Congress,  Pub.  L.  98-108  (October  1. 
1983).  I 

23.  At  that  time  a  p^^rson  desiring  to 
export  conmuxfities  f'w*ni'»*^^  on  the 
Commodities  Control  List  was  required 


to  obtain  a  validated  license  issued  by 
OEA  before  exporting  the  comBodity 
from  die  United  States,  except  where 
the  export  was  authorized  nnder  a 
general  license. 

24.  The  Mann  4800  OSW  (Direct  Step 
on  Wafer)  system  was  a  hi^  tecfaBolagy 
system,  with  application  to  military 
uses,  and  was  included  on  die 
Commodity  Control  List;  the  export  of 
this  commodity  from  the  United  States 
to  a  country  other  than  Canada  was  not 
authorized  under  general  licowe.  and 
before  any  sach  eiqport  could  be  made,  a 
validated  license  to  the  ultimate 
destination,  Budapest.  Hui^ary)  was 
required  but  was  not  obtained. 

Based  on  the  foregoing; 

I  find  that  the  Respondent  acting  in 
conspiracy  with  others  obtained  U.S. 
semiconductor  manufacturing  system  (a 
GCA  Mann  4800)  and  a  license  to  export 
same  by  falsely  representing  its 
destination  and  end  users  and  did 
thereafter  effect  its  diversion  to  Hungary 
without  the  required  validated  license  to 
that  country  in  violation  of  S  387.3  of  the 
Regulations. 

I  further  find  diat  Respondent  fJabely 
represented  he  was  purchasing  a 
semiconductor  manufacturing  system  on 
behalf  of  Stedelijke  Industriete 
Hogesdiool  (I.H.A.M.)  Antwerp.  Belgium 
and  falsely  obtained  and  filed  an  import 
certificate  from  the  Belgium  government, 
representmg  that  IJI.A.M.  was  the 
ultimate  consignee,  what  he  knew  to  be 
materially  false,  all  in  violation  of 
S  387.5  of  the  Regulations. 

1  also  find  that  Respondent  in 
furtherance  of  tfie  conspiracy,  aided  and 
abetted  the  vifrfation  whereby  the 
semiconductor  maniiiiBcturer  system 
was  reexported  from  Znrich, 
Switzerland  to  Budapest,  Hungary, 
contrary  to  the  terms'  of  the  export 
bcense  and  in  violation  of  i  387.2  of  the 
regulations. 

Conclusion 

Though  this  Respondent  asserts  that 
he  was  not  a  party  to  the  alleged 
diversion  of  the  identified  controlled 
equipment,  to  Hungary.  The  evidence 
demonstrates  otherwise.  His  after  the 
fact  disclaimers  are  at  odds  with  reality. 
The  purdiase  of  sophisticated 
semiconductor  eqaipmeut  of  a  vahie  in 
excess  of  one-haU  milKnn  dollars  was 
not  a  caaaal  hardware  store  type 
purchase.  The  school  had  no  such 
resources  available  and  its  pre-approval 
processes  bad  not  been  ntilized.  Clearly 
the  school  never  contemplated  the 
purchase  that  was  represented  by 
Respondent  The  use  and  wMilM^>tion  of 
the  school  as  the  pivchaser  was  a  frand 
perpetrated  by  Respondent  It  w««  also 
the  priadpsl  and  first  step  in  the 


diversion. ifis  failore,  or  more  properly, 
his  refasai  to  conununicate  with  die 
manufactorer  for  almost  a  year  after 
delivery  in  Europe  indicates  continuing 
guilty  loiowledge  and  participation  by 
him.  The  criminal  conviction  after  a  trial 
by  lory  of  the  Ohconspirators  Michael 
A.  Kolleczek  and  Airfo  International, 
Inc.,  is  also  appropriately  for 
consideration  here,  for  the  Respondent 
here  was  an  indicated  co-defendant  and 
is  a  fugitive  in  that  criminal  conspirarcy 
proceeding  (UaOC.  District  of 
Massachusetts  Criminal  #83- 

ooe24gMC). 

The  bare  representation  that 
Respondent  was  acquitted  by  a  Bdgium 
court  of  charges  based  upon  the  same 
acts  is  of  interest  but  is  not  relied  upon 
because  it  is  an  unsupported 
representatioa  Like  the  conviction  of 
the  co-conspirators  it  wouldl  be 
appropriate  to  consider  if  there  were 
some  supporting  records.  In  any  event 
the  result  here  is  based  on  this  record 
which  compels  the  findings  of 
misconduct  as  charged,  by  more  than  a 
preponderance  of  the  evidence. 

It  is  unfortimate  that  there  has  been 
extensive  unexplained  delay  here, 
particulatly  from  the  May,  1964  criminal 
conviction  to  the  April  1967  charging 
letter.  In  other  cases  I  have  railed 
against  such  unnecessary  delay  which  I 
will  not  reiterate  here.  li^e  Re^Kiodent 
has  shown  no  prejudice  from  such 
continuations. 

Respondente  submissions  showing  of 
his  background  as  a  researcfaCT.  scientist 
academician  and  military  officer  serve 
for  nau^t  in  the  face  of  what  has  been 
shown  and  admitted  here.  He  is  neither 
the  firat  nor  the  last  to  sell  himself  and 
his  reputation  of  a  handful  of  silver.  He 
must  suffer  the  oonaequences  of  his  own 
deception.  In  li^t  of  the  fact  ^t  the 
GCA  Mann  4800  System  is  controlled  for 
reasons  of  national  security  and  would 
not  be  licensed  for  export  to  Hungary,  it 
is  appropriate  to  impose  a  long  term 
denial  of  Respondent's  export  privileges 
as  a  sanction  for  these  violations.* 

Order 

L  For  a  period  of  20  yean  from  the 
date  of  the  final  Agency  action. 
Respondent:  )osq>h  PM.  d'Haens, 
Amerikalei  96. 2000  Antwerp,  Belgium 

and  all  successore,  assigness,  officers, 
partnera,  representatives,  agents,  and 


'  Historically,  the  term  "indefinite"  wkich  agencv 
cooMei  reqaesti  meant  ootil  quesUoas  were 
•niwered  oa  mmm  oaoditiein  conected 
"Permanaal"  «u  Ike  IMOI  aaad  far  Mmm*  Id  be 
barred  for  all  time.  That  latter  term  hai  cMaad 
problema  in  managing  the  Mai  of  deaied  partiat. 
Twenty  year*  ihould  serve  the  inteieat  of  juatice 
iMre. 


employees  hereby  are  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  of  capacity,  in 
any  transaction  involving  commodities 
or  technical  data  exported  from  the 
United  Stetes  in  whole  or  in  part,  or  to 
be  exported,  or  that  are  otherwise 
subject  to  the  Regulations. 

IL  Participation  prohibited  in  any  such 
transaction  either  in  the  United  States  or 
aboard,  shall  include,  but  not  be  limited 
to,  participation: 

(i)  As  a  party  or  as  a  representative  of 
a  party  to  a  validated  export  license 
application; 

(ii)  In  preparing  or  filing  any  export 
Ucense  application  or  reexport 
authorization  or  any  docinnent  to  be 
submitted  therewith; 

(iii)  In  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  control  document; 

(iv)  In  carrying  on  negotiations  with 
respect  to,  or  in  receiving,  ordering, 
buying,  selling.  delivCTing.  storing,  using, 
or  disposing  of,  in  whole  or  in  part,  any 
commodities  or  technical  data  exported 
from  the  United  States,  or  to  be 
exported;  and 

(v)  In  the  financing,  forwarding, 
transporting,  or  other  servicing  of  such 
commodities  or  technical  data. 

Such  a  denial  of  export  privileges 
shall  extend  to  matters  which  are 
subject  to  the  Act  and  the  Regulations. 

in.  After  notice  and  opportunity  for 
comment,  such  denial  of  export 
privileges  may  be  made  applicable  to 
any  person,  firm,  corporation,  or 
business  organization  with  which  the 
Respondent  is  now  or  hereafter  may  be 
related  by  affiliation,  ownerahip, 
control,  position  of  responsibility,  or 
other  connection  in  the  conduct  of 
export  trade  or  related  services. 

rV.  All  outstanding  individual 
validated  export  licenses  in  which 
Respondent  appears  or  participates,  in 
any  manner  or  capacity,  are  hereby 
revoked  and  shall  be  returned  forthwith 
to  the  Office  of  Export  Licensing  for 
cancellation.  Further,  all  of 
Re8pondent(8]'s  privileges  of 
participating,  in  any  manner  or  capacity, 
in  any  special  licensing  procedure, 
including,  but  not  limited  to,  distribution 
licenses,  are  hereby  revoked. 

V.  No  person,  firm,  corporation, 
partnership,  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  and  specific  authorization 
from  the  Office  of  Export  Licensing, 
shall,  with  respect  to  U.S.-origin 
commodities  and  technical  data,  do  any 
of  the  following  acts,  directly,  or 
indirectly,  or  carry  on  negotiations  with 
respect  thereto,  in  any  manner  or 
capacity,  on  behalf  of  or  in  any 


association  with  any  Respondent  or  any 
related  person,  or  whereby  any 
Respondent  or  related  person  may 
obtain  any  benefit  therefrom  or  have 
any  interest  or  participation  therein, 
directly  or  indirectly: 

(a)  Apply  for,  obtain,  transfer,  or  use 
any  license.  Shipper's  Export 
Declaration,  bill  or  lading,  or  other 
export  control  document  relating  to  any 
export,  reexport,  transshipment,  or 
diversion  of  any  commodity  or  technical 
data  exported  in  whole  or  in  part,  or  to 
be  exported  by,  to,  or  for  any 
Respondent  or  related  person  denied 
export  privileges,  or 

(b)  Order,  buy,  receive,  use,  sell 
deliver,  store,  dispose  of.  forward, 
transport,  finance  or  otherwise  service 
or  participate  in  any  export,  reexport, 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 

VI.  This  Order  as  affirmed  or  modified 
shall  become  effective  upon  entry  of  the 
Secretary's  final  action  in  this 
proceeding  pursuant  to  the  Act  (50 
U.S.C.A.  App  2412(c)(1)). 

Dated:  Mardi  25. 198a 
Hugh  {.Dobs. 
Administradre  Law  fudge. 
(FR  Doc.  88-9572  Filed  4-29-88;  8:45  am] 
WUMQ  CODE  SCIO-DT-W 
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Export  Privileges;  Samata  SJL  et  al. 

In  the  matter  of  Mario  Brero, 
individually  with  an  address  at  La 
Chenalettaz,  CH-1096  Treytorrens, 
Switzerland,  and  doing  business  as 
Samata  S.A.,  36  Rue  de  Montchoisy, 
CH-1207  Geneva,  Switzerland,  Marli 
S.A.,  3  Chemin  Tavemey,  CH-1218 
Geneva,  Switzerland,  Graphic  Data 
Products  S.A.,  3  Chemin  Tavemey,  CH- 
1218  Geneva,  Switzerland,  Fincosid  S.A., 
Galleria  Benedettini,  CH-6500 
Bellinzona,  Switzerland,  Tourimex  S.A., 
Via  Bordemo,  CH-6596  Gordola, 
Switzeriand  and  Lilly  Merchandising 
Co.,  Taborstrasse,  Vienna,  Austria. 
Respondents. 

Older  Temporarily  Denying  Exptnt 
Prinleges 

The  Office  of  Export  Enforcement, 
Bureau  of  Export  Administration,^ 


'  On  October  1. 1987.  in  accordance  with  the 
pertinent  provisions  of  the  Export  Administration 
Act  of  1979,  as  amended,  and  a  Departmental 
directive  from  Bruce  Smart  then-Acting  Secretary 
of  Commerce,  implementing  those  provisiona,  the 
Office  of  Export  Enforcement  was  moved  within  the 
Department  from  the  International  Trade 
Administration  of  the  United  States  Department  of 
Commeroe  to  the  Bureau  of  Export  Administration 


United  States  Department  of  Commerce 
(Department),  pursuant  to  the  provisions 
of  S  388.19  of  the  Export  Administration 
Regulations,  15  CFR  Parts  368-399  (1987) 
(the  Regulations),  issued  pursuant  to  the 
Export  Administration  Act  of  1979,  as 
amended,  50  U.S.C.  app.  2401-2420  (1982 
and  Supp.  Ill  1985)  (the  Act),  has  asked 
the  Deputy  Assistant  Secretary  for 
Export  Enforcement  in  his  capacity  as 
the  individual  who  performs  the  duties 
of  the  Assistant  Secretary  for  Export 
Enforcement,  when,  as  is  presently  the 
case,  that  position  is  vacant*  to  issue 
an  order  temporarily  denying  all  United 
States  export  privileges  to  Mario  Brero, 
individually  and  doing  business  as 
Samata  S.A.,  and  to  Marli  S.A.,  Graphic 
Data  Products  S.A.,  Fincosid  S.A., 
Tourimex  S.A.  and  Lilly  Merchandising 
Co.  (hereinafter  collectively  referred  to 
as  respondents). 

The  Department  states  that,  as  a 
result  of  an  ongoing  investigation,  it  has 
reason  to  believe  that  respondents  are 
involved  in  a  scheme  to  obtain 
controlled  U.S.-origin  commodities  from 
the  United  States,  take  possession  of 
them  in  Switzerland  and  then  reexport 
them,  oftentimes  to  proscribed 
destinations.  The  Department  has 
reason  to  believe  that  in  carrying  out 
their  scheme,  respondents  have 
provitied  false  and  misleading 
statements  of  material  fact  concerning 
the  intended  end-users  of  U.S.-origin 
equipment  respondents  ordered  from  the 
United  States.  In  fact,  it  appears  that  the 
Western  European  companies  identified 
by  respondents  as  being  the  intended 
end-users  had  no  involvement  in  the 
transactions.  Once  the  U.S.-origin  goods 
were  received  by  respondents  in 
Switzerland,  the  Department  has  reason 
to  believe  that  respondents  reexported 
the  goods  to  end-users  in  the  Soviet 
bloc. 

The  U.S.-origin  goods  which 
respondents  obtained  from  the  United 
States  are  controlled  for  reasons  of 
national  security.  The  Department  also 
states  that  its  investigation  has  given  it 


of  the  United  States  Department  of  Comment.  The 
functions  and  scope  of  authority  of  the  Bureau  of 
Export  Administration  are  set  forth  in  Department 
Organization  Order  (OOO)  50-1,  issued  on  March 
23.1988. 

*  The  reorganization  which  created  the  Bureau  of 
Export  Administration  also  created  the  positions  of 
Under  Secretary  for  Export  Administration  and 
Assistant  Secretary  for  Export  Enforcement.  See 
oIbo  DOO  10-18  (issued  on  March  la  1988). 

As  a  result,  the  Assistant  Secretary  far  Export 
Enforcement  is  now  the  Department  official  who 
issues  temporary  denial  orders.  See  DOO  50-1.  At 
present,  however,  this  position  is  vacant.  Pursuant 
to  DOO  50-1,  the  Deputy  Assistant  Secretary  for 
Export  Enforcement  is  the  Department  official  who 
is  to  perform  the  duties  of  the  Assistant  Secretary 
when  that  position  is  vacant. 
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reason  to  believe  that  respondents  Brero 
and  Samata  currently  have  in  their 
possession  and  control  U.S.-origin 
commodities  which  are  controlled  for 
reasons  of  national  security. 

The  Department  believes  that 
respondents'  past  activities,  coupled 
with  its  belief  that  respondents  Brero 
and  Samata  currently  possess  and 
control  U.S.-origin  goods,  establish  that 
the  violations  of  the  Act  and  the 
Regulations  which  they  are  suspected  of 
having  committed  and  which  the 
Department  is  presently  investigating 
were  deliberate  and  covert  and  are 
likely  to  occur  again  unless  appropriate 
action  is  taken  to  reduce  the  likelihood 
that  respondents  can  continue  to  acquire 
U.S.-origin  goods  either  inside  or  outside 
of  the  United  States.  The  Department 
believes  that  respondents'  activities 
show  a  clear  pattern  of  disregard  for  the 
Act  and  the  Regulations. 

Furthermore,  the  Department  believes 
that  in  order  to  reduce  the  likelihood 
that  respondents  will  continue  to  engage 
in  activities  which  fire  in  violation  of  the 
Act  and  the  Regulations,  a  temporary 
denial  order  naming  Mario  Brero, 
Samata  S.A.,  Marli  S.A..  Graphic  Data 
Products  S.A.,  Fincosid  S.A.,  Tourimex 
S.A.  and  Lilly  Merchandising  Co.  is 
necessary  to  give  notice  to  companies  in 
the  United  States  and  abroad  that  they 
should  cease  dealing  with  these  parties 
in  transactions  involving  U.S.-origin 
goods. 

Therefore,  based  on  the  showing 
made  by  the  Department,  I  find  that  an 
order  temporarily  denying  export 
privileges  to  the  respondents  is 
necessary  in  the  public  interest  to 
prevent  an  imminent  violation  of  the  Act 
and  the  Regulations  and  to  give  notice  to 
companies  in  the  United  States  and 
abroad  to  cease  dealing  with  the 
respondents  in  goods  and  technical  data 
subject  to  the  Act  and  the  Regulations  in 
order  to  reduce  the  substantial  i 

likelihood  that  respondents  will 
continue  to  engage  in  activities  which 
are  in  violation  of  the  Act  and  the 
Regulations.  This  order  is  issued  on  an 
ex  parte  basis  without  a  hearing  based 
on  the  Department's  showing  that 
expedited  action  is  required. 

Accordingly,  it  is  hereby  Ordered 

I.  All  outstanding  individual  validated 
export  licenses  in  which  any  respondent 
appears  or  participates,  in  any  maimer 
or  capacity,  are  hereby  revoked  and 
shall  be  returned  forthwith  to  the  Office 
of  Export  Licensing  for  cancellation. 
Further,  all  of  respondents'  privileges  of 
participating,  in  any  manner  or  capacity, 
in  any  special  licensing  procedure, 
including,  but  not  limited  to,  distribution 
licenses,  are  hereby  revoked. 


II.  Respondents  Mario  Brero, 
individually  with  an  address  at  La 
Chenalettaz,  CH-1096  Treytorrens, 
Switzerland,  and  doing  business  as 
Samata  S.A.,  36  Rue  de  Montchoisy, 
CH-1207  Geneva,  Switzerland;  Marii 
S.A.  and  Graphic  Data  Products  S.A., 
both  with  an  address  at  3  Chemin 
Tavemey,  CH-1218  Geneva, 
Switzerland;  Fincosid  S.A.,  Galleria 
Benedetini.  CH-6500  Bellinzona, 
Switzerleuid;  Tourimex  S.A.,  Via 
Bordemo,  CH-65g6  Gordola, 
Switzerland;  and  Lilly  Merchandising 
Co.,  Taborstrasse,  Vienna,  Austria,  their 
successors  or  assignees,  officers, 
partners,  representatives,  agents,  and 
employees  hereby  are  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  involving  commodities 
or  technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part,  or  that  are  otherwise 
subject  to  the  Regulations.  Without 
limiting  the  generality  of  the  foregoing, 
participation,  either  in  the  United  States 
or  abroad,  shall  include  participation, 
directly  or  indirectly,  in  any  manner  or 
capacity:  (a)  As  a  party  or  as  a 
representative  of  a  party  to  any  export 
license  application  submitted  to  the 
Department,  (b)  in  preparing  or  filing 
with  the  Department  any  export  license 
application  or  reexport  authorization,  or 
any  document  to  be  submitted 
therewith,  (c)  in  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  control  document,  (d)  in 
carrying  on  negotiations  with  respect  to, 
or  in  receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of, 
in  whole  or  in  part,  any  commodities  or 
technical  data  exported  from  the  United 
States,  or  to  be  exported,  and  (e)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data.  Such  denial  of  export 
privileges  shall  extend  only  to  those 
commodities  and  technical  data  which 
are  subject  to  the  Act  and  the 
Regulations. 

ni.  After  notice  and  opportunity  for 
comment,  such  denial  may  be  made 
applicable  to  any  person,  firm, 
corporation,  or  business  organization 
with  which  any  respondent  is  now  or 
hereafter  may  be  related  by  affiliation, 
ownership,  control,  position  of 
responsibility,  or  other  connection  in  the 
conduct  of  trade  or  related  services. 

rv.  No  person,  finn,  corporation, 
partnership  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export  Licensing 
shall,  with  respect  to  U.S.-origin 
commoditiea  and  technical  data,  do  any 


of  the  following  acts,  directly  or 
indirectly,  or  carry  on  negotiations  with 
respect  thereto,  in  any  manner  or 
capacity,  on  behalf  of  or  in  any 
association  with  any  respondent  or  any 
related  party,  or  whereby  any 
respondent  or  any  related  party  may 
obtain  any  benefit  therefrom  or  have 
any  interest  or  participation  therein, 
directly  or  indirectly:  (a)  Apply  for. 
obtain,  transfer,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  any  export,  reexport, 
transshipment,  or  diversion  of  any 
commodity  or  technical  data  exported  in 
whole  or  in  part,  or  to  be  exported  by, 
to,  or  for  any  respondent  or  any  related 
party  denied  export  privileges;  or  (b) 
order,  buy,  receive,  use,  sell,  deliver, 
store,  dispose  of,  forward,  transport, 
finance,  or  otherwise  service  or 
participate  in  any  export  reexport, 
transshipment,  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 

V.  In  accordance  with  the  provisions 
of  S  3d8.10(e)  of  the  Regulations,  any 
respondent  may,  at  any  time,  appeal  this 
temporary  denial  order  by  filing  with  the 
Office  of  Administrative  Law  Judges, 
U.S.  Department  of  Commerce,  Room  H- 
6716. 14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230,  a 
full  written  statement  in  support  of  the 
appeal. 

VI.  This  order  is  effective  immediately 
and  shall  remain  in  effect  for  60  days. 

Vn.  In  accordance  with  the  provisions 
of  9  388.19(d)  of  the  Regulations,  the 
Department  may  seek  renewal  of  this 
temporary  denial  order  by  filing  a 
written  request  not  later  than  20  days 
before  the  expiration  date.  Any 
respondent  may  oppose  a  request  to 
renew  this  temporary  denial  order  by 
filing  a  written  submission  with  the 
Assistant  Secretary  for  Export 
Enforcement,  which  must  be  received 
not  later  than  seven  days  before  the 
expiration  date  of  this  order.  By  written 
submission,  any  respondent  may  also 
request  that  a  hearing  be  held  on  the 
renewal  request 

A  copy  of  this  Order  and  of  Parts  387 
and  388  of  the  Regulations  shall  be 
served  on  each  respondent  and  this 
order  shall  be  published  in  the  Federal 
Register. 

Dated:  April  22, 198a 

WUUam  V.  Skidmon, 

Acting  Assistant  Secretary  for  Export 
Enforcement 

[FR  Doc.  88-9610  Filed  4-29-88:  8:45  am] 
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Machine  Tool  Special  Issue  Ucwwes; 
Request  for  Comments 

AQENCV:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
action:  Notice  of  request  for  comments. 

summary:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  special  issue  Ucenses 
under  Article  10  of  the  Arrangement 
Between  the  Coordination  Council  for 
North  American  Affairs  and  the 
American  Institute  in  Taiwan 
Concerning  Trade  in  Certain  Machine 
Tools. 

DATB  Comments  must  be  submitted  no 
later  than  May  12, 1988. 
ADDRESS:  Send  all  comments  to  John  A. 
Richards,  Director,  Office  of  Industrial 
Resource  Adminstration,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Room  3878,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT 
Bernard  Kritzer,  Office  of  Industrial 
Resource  Administration,  Department  of 
Commerce,  Room  3878.  Washington,  DC, 
20230,  (202)  377-3984. 
SUPPLEMENTARY  INFORMATION: 
Paragraph  10  of  the  Arrangement 
Between  the  Coordination  Council  for 
North  American  Affairs  and  the 
American  Institute  in  Taiwan 
Concerning  Trade  in  Certain  Machine 
Tools  provides  for  the  issuance  of 
special  issue  licenses  for  the  importation 
of  machine  tools  covered  by  the 
Arrangement  Such  licenses  may  be 
issued  when  it  is  determined  "that  the 
attaiimient  of  the  objectives  of  this 
Arrangement  requires  the 
importation  *  *  *  of  arrangement 
products  in  excess  of  the  applicable 
export  limit"  fecial  issue  licenses  are 
granted  for  a  limited  time  period  and  for 
a  specified  number  oi  machines. 

The  Department  has  received  a 
request  for  special  issue  licenses  to 
import  72  milling  machines  with  facing 
for  numerical  controls  from  Taiwan  over 
the  next  twelve  months.  The  milling 
machines  meet  the  following 
specifications:  spindle  speeds  of  0-1200 
rmps,  0-2667  rpms  and  0-7200  rmps  on 
low,  medium  and  high  speeds, 
respectively  feed  rates  of  0.1-70"  /min 
cutting  and  100"/min  rapid;  x-axis  table 
travel  of  14 ',  y-axis  of  10"  and  z-axis  o{ 
14";  accuracies  of  +/— 0-00015" 
repeatability,  -)-/-  0.000S  position,  +/ 
-  0.0002"  roundness  and  -♦-/-  0.0002" 
cylindricity;  table  size  of  28.7"  x  10"; 
and  throat  distance  of  10.63".  Other 
relevant  characteristics  are:  (1)  Stepping 


motor,  (2)  tooling  CV-30  (BT-30).  (3)  2HP 
DC  spindle  motor,  and  (4)  capacity  of 
maximum  %"  end  mill 

Any  party  interested  in  commenting 
on  this  request  should  send  vtnitten 
comments  as  soon  as  possible,  and  not 
later  than  May  12, 1986. 

Commerce  will  maintain  this  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  identify  that 
portion  of  their  submission  and  also 
provide  a  non-proprietary  submission 
which  can  be  placed  in  the  public  file. 
The  public  file  will  be  maintained  in  the 
Central  Records  Unit,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  B-009  at  the  above 
address,  (202)  377-1248. 
Joseph  A.  Spotrini, 

Acting  Assistant  Secretary,  for  Import 

A  dministration. 

April  27. 1988. 

[FR  Doc  88-9670  Filed  4-29-88;  8:45  am] 
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Short-Supply  Review  on  Certain 
CartMn  Steel  Billets;  Request  For 
Comments 

agency:  Import  Administration, 

International  Trade  Administration, 

Conunerce. 

action:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  a  short-supply 
determination  under  Article  8  of  the 
U.S.-EC  Arrangement  Concerning  Trade 
in  Certain  Steel  Products,  the  U.S.-Spain 
Arrangement  Concerning  Trade  in 
Certain  Steel  Products,  and  the  U.S.- 
Brazil Arrangement  Concerning  Trade  in 
Certain  Steel  Products,  with  respect  to 
certain  carbon  steel  billets  suitable  for 
rolling  into  wire  rod. 
date:  Comments  must  be  submitted  no 
later  than  May  12, 1988. 
ADDRESS:  Send  all  comments  to 
Nicholas  C.  Tolerico,  Director,  Office  of 
Agreements  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  7866, 14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  O.  Welble,  Office  of 
Agreements  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington.  DC  20230, 
(202)  377  0159. 
SUPPLEMEPTFARY  INFORMATION:  Article  8 

of  the  U.S.-EC  Arrangement  Concerning 
Trade  in  Certain  Steel  Products,  the 


U.S.-Spain  Arrangement  Concerning 
Trade  in  Certain  Steel  Products,  and  the 
U.S.-Brazil  Arrangement  Concerning 
Trade  in  Certain  Steel  Products  provide 
that  if  the  U.S.  determines  that  because 
of  abnomial  supply  or  demand  factors, 
the  U.S.  steel  industry  will  be  unable  to 
meet  demand  in  the  USA  for  a  particular 
product  (including  substantial  objective 
evidence  such  as  allocation,  extended 
delivery  periods,  or  other  relevant 
factors],  an  additional  tonnage  shall  be 
allowed  for  such  product  or  products. 

We  have  received  a  short-supply 
request  for  the  following  types  of  carbon 
steel  billets,  made  in  basic  oxygen 
furnaces  and  suitable  for  rolling  into 
wire  rod,  with  a  square  cross  section  of 
5V^  inches  on  each  side  and  a  length  of 
50  feet: 

(1)  AISI  grade  12L14; 

(2)  AISI  grades  1006, 1022, 106a  and 
1541  aluminum  killed,  fine  grain;  and 

(3)  AISI  grades  1008  and  1010 
modified,  fully  rimmed. 

Any  party  interested  in  commenting 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  May  12, 1988.  Comments 
should  focus  on  the  economic  factors 
involved  in  granting  or  denying  this 
request. 

Commerce  will  maintain  this  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  so  label  the 
business  proprietary  portion  of  the 
submission  and  also  provide  a  non- 
proprietary submission  which  can  be 
placed  in  the  public  file.  The  public  file 
will  be  maintained  in  the  Central 
Records  Unit  Room  B-099,  Import 
Administration,  U.S.  Department  of 
Commerce,  at  the  above  address. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  68-9671  Filed  4-29-88:  8:45  am] 
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National  Tectinical  Information 
Service 

Intent  To  Grant  Exclusive  Patent 
Ucense;  Safe  Water,  Inc. 

The  National  Technical  Information 
Service  (NTIS),  United  States 
Department  of  Commerce,  intends  to 
grant  to  Safe  Water.  Inc.,  having  a  place 
of  business  at  Williamsburg,  Virginia,  an 
exclusive  license  in  the  United  States  to 
use  the  invention  entitled  "Gas  Content 
Determination  of  Evaporite  Formations 
Using  Acoustic  Emissions  During 
Dissolution,"  United  States  Patent  No. 
4,679,435  (Application  Serial  Number  6- 


15590 
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838,490).  The  patent  rights  in  this 
invention  have  been  assigned  to  the 
United  States  of  America,  as 
represented  by  the  Secretary  of  the 
Interior. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  proposed  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argimient  which  establishes  that  the 
grant  of  the  proposed  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other  ) 

materials  relating  to  the  intended 
license  must  be  submitted  to  Charles  A. 
Bevelacqua,  Office  of  Federal  Patent 
Licensing.  NTIS.  Box  1423.  Springfield,! 
VA  22151.  I 

Douglas  J.  Cainpioo, 

Associate  Director.  Office  of  Federal  Patent 
Licensing,  National  Technical  Information 
Service,  Department  of  Commerce. 
[FR  Doc.  88-9681  Filed  4-29-88;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 
Department  of  ttie  Army 

Office  of  ttie  Assistant  Secretary 
Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10a(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  dfthe  Committee:  Army  Science 
Board  (ASB).  , 

Dates  of  Meeting:  23-24  May  1988.  ! 

Time: 

0830-1700  hours.  23  May  198a  Fort  Hunter- 

Liggett,  CA. 
0830-1700  hours,  24  May  1988.  Fort  Ord. 

CA 

Place:  Fort  Hunter-Ligget.  CA  and  Fort  Ord 
CA. 

Agenda:  The  Army  Science  Board  1988 
Summer  Study  on  Army  Testing  will  meet  for 
the  purpose  of  gathering  facts  in  phase  IV  of 
the  study.  The  opening  session  will  be 
devoted  to  a  visit  to  the  Combat 
Development  Evaluation  Command,  Fort 
Hunter-Liggett,  CA  to  obtain  an  overview  of 
the  mission  and  role  of  a  test  organization, 
assess  the  T&E  planning  and  execution 
processes  used  to  estimate  operational 
effectiveness  and  suitability  of  Army 
materiel,  and  tour  environment  as 
operationally  realistic  as  possible.  The 
session  at  Fort  Ord,  CA  will  be  devoted  to 
the  summarizing  of  notes  and  report  writing 
efforts.  This  meeting  will  be  closed  to  the 
public  in  accordance  with  section  552b(c)  of 
Title  5,  U.S.C,  specifically  subparagraph  (1) 
thereof,  and  Title  5.  U.S.C,  Appendix  2, 
subsection  10(d).  The  classified  and  ' 

unclassified  matters  and  proprietary 


information  to  l>e  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  Contact 
the  Army  Science  Board  Administrative 
Officer,  Sally  Warner,  for  further  information 
at  (202)  605-3039  or  685-7046. 
Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  68-Mll  Filed  4-29-88;  8:45  am) 

MLLMO  COOC  371(MN-« 

Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10(a)(2]  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Date  of  Meeting:  May  26, 1988. 

Time  of  Meeting:  0930-1700  hours. 

Place:  The  Pentagon,  Washington,  DC. 

Agenda:  The  Army  Science  Board's  Ad  Hoc 
Subgroup  on  Competition  in  Contracting  will 
meet  to  gather  facts  for  the  study.  This 
meeting  will  be  open  to  the  public.  Any 
person  may  attend,  appear  before,  or  file 
statements  with  the  committee  at  the  time 
and  in  the  manner  permitted  by  the 
committee.  The  ASB  Administrative  Officer, 
Sally  Warner,  may  be  contacted  for  further 
information  at  (202)  695-3039  or  695-7046. 
Sally  A.  Warner, 

Administrative  Officer.  Army  Science  Board. 
[FR  Doc.  88-9626  Filed  4-29-88;  8:45  am) 

BHJJNO  COOE  3710-(M-M 

DEPARTMENT  OF  EDUCATION 

Office  Of  Vocational  and  Adult 
Education 

Intent  To  Repay  to  the  Iowa 
Department  of  Education  Funds 
Recovered  as  a  Result  of  a  Final  Audit 
Determination 

agency:  Department  of  Education. 
ACTION:  Intent  to  award  grantbaclc 
funds. 

SUMMARY:  Under  section  456  of  the 
General  Education  Provisions  Act 
(GEPA)  (20  U.S.C.  1234e),  the  Secretary 
of  Education  (Secretary)  intends  to 
repay  to  the  Iowa  Department  of 
Education  (SEA)  under  a  grantback 
arrangement  an  amotmt  equal  to  75 
percent  of  funds  recovered  by  the 
Department  of  Education  as  a  result  of  a 
final  audit  determination.  This  notice 
describes  the  SEA's  plans  for  the  use  of 
funds  which  the  Secretary  intends  to 
repay  and  the  terms  and  conditions 
under  which  the  Secretary  intends  to 
malce  these  funds  available  and  invites 
comments  on  the  proposed  grantback. 
DATE:  All  written  comments  should  be 
received  on  or  before  June  1, 1988. 
ADDRESS:  All  written  cominents  should 
be  submitted  to  Dr.  Thomas  L  Johns, 


Director,  Policy  Analysis  Staff.  Office  of 
Vocational  and  Adult  Education.  U.S. 
Department  of  Education,  (Room  620. 
Reporters  Building),  400  Maryland 
Avenue  SW.,  Washington,  DC  20202- 
5609. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Thomas  L.  Johns.  (202)  732-2237. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  September,  1986,  the  Department  of 
Education  recovered  $78,018  from  the 
SEA  in  satisfaction  of  an  audit,  covering 
the  period  from  July  1. 1980  to  June  30, 
1981.  The  auditors  examined  the 
accounting  procedures,  and  system  of 
internal  controls  of  the  SEA  in 
expending  funds  under  the  Vocational 
■  Education  Act  of  1963  (VEA),  as 
amended,  20  U.S.C.  2301  et  seq. 

The  auditors  issued  the  following 
finding: 

The  SEA  did  not  maintain  adequate 
time  distribution  records  to  substantial 
payroll  costs  charged  to  the  Vocational 
Amendment  Act  Fund  (Account  Number 
733)  in  fiscal  year  1981.  Several 
employees  with  varying  percentages  of 
duties  and  responsibilities  were  100 
percent  funded  from  the  733  account. 

B.  Authority  for  Awarding  a  Grantback 

Section  45e{a)  of  GEPA  provides  that 
whenever  the  Secretary  has  recovered 
funds  following  a  final  audit 
determination  with  respect  to  an 
applicable  program,  the  Secretary  may 
consider  those  funds  to  be  additional 
funds  available  for  the  program  and  may 
arrange  to  repay  to  the  State  agency 
affected  by  that  determination  an 
amount  not  to  exceed  75  percent  of  the 
recovered  funds.  The  Secretary  may 
enter  into  this  so-called  "grantback" 
arrangement  if  the  Secretary  determines 
that— 

(1)  The  practices  and  procedures  of 
the  SEA  that  resulted  in  the  audit 
determination  have  been  corrected,  and 
that  the  SEA  in  all  other  respects,  is  in 
compliance  with  the  requirements  of  the 
applicable  program; 

(2)  The  SEA  has  submitted  to  the 
Secretary  a  plan  for  the  use  of  the  funds 
to  be  awarded  under  the  grantback 
arrangement  which  meets  the 
requirements  of  the  program,  and,  to  the 
extent  possible,  benefits  the  population 
that  was  affected  by  the  failure  to 
comply  or  by  the  misexpenditures  that 
resulted  in  the  audit  exception;  and 

(3)  The  use  of  the  funds  to  be  awarded 
under  the  grantback  arrangement  in 
accordance  with  the  SEA's  plan  would 
serve  to  achieve  the  purposes  of  the 
program  under  which  funds  were 
originally  granted. 


C  Plan  for  Use  of  Funds  Awarded 
Under  a  Giantttack  Agreement 

Pursuant  to  section  456(a)(2)  of  GEPA, 
the  SEA  has  applied  for  a  grantback  of 
$58,513  and  has  submitted  a  plan  to  use 
the  proposed  grantback  funds 
consistently  with  sections  113  and  251  of 
the  Carl  D.  Perkins  Vocational 
Education  Act  (Perkins  Act),  20  U.S.C 
2301  et  seq.  (Supp.  II 1984).  The  audit 
findings  against  the  States  Board 
resulted  from  improper  expenditures  of 
VEA  funds.  However,  since  the  Perkins 
Act  has  superseded  the  VEA.  the  State 
Board's  proposal  reflects  the 
requirements  of  the  Perkins  Act 

The  SEA  pro|}oses  to  use  grantback 
funds  for  improvement  of  curriculum  by 
paying  the  costs  of  State  participation  in 
two  curriculum  development  consortia: 

(1)  The  development  of  applied 
mathematics  ciuriculum  materials  by 
the  Center  for  Occupational  Research 
and  Development,  Waco,  Texas;  and 

(2)  The  development  of  applied 
communications  curriculum  materials  by 
the  Agency  for  Industrial  Technology, 
Bloomington.  Indiana.- 

D.  The  Secretary's  Determination 

The  Secretary  has  carefully  reviewed 
the  request  for  repayment  of  funds,  the 
plan,  and  other  information  submitted 
by  the  SEA.  Based  upon  that  review,  the 
Secretary  has  determined  that  the 
conditions  under  section  456  of  GEPA 
have  been  met. 

These  determinations  are  based  upon 
the  best  information  available  to  the 
Secretary  at  the  present  time.  If  this 
information  is  not  accurate  or  complete, 
the  Secretary  is  not  precluded  from 
taking  appropriate  administrative 
action.     - 

E.  Notice  of  die  Secretary's  Intent  to 
Enter  into  a  Grantback  Arrangement 

Section  456(d)  of  GEPA  requires  that, 
at  least  thirty  days  before  entering  into 
an  arrangement  to  award  funds  imder  a 
grantback.  the  Secretary  must  publish  in 
the  Federal  Regbter  a  notice  of  intent  to 
do  so.  and  the  terms  and  conditions 
under  which  the  payment  will  be  made. 

In  accordance  with  the  requirement  of 
section  456(d)  of  GEPA.  notice  is  hereby 
given  that  the  Secretary  intends  to  make 
funds  available  to  the  Iowa  Department 
of  Education  imder  a  grantback 
arrangement.  The  grantback  award 
would  be  in  the  amount  of  $58,613  which 
is  75  percent  of  the  $78,018  recovered  by 
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the  Department  as  a  result  of  the  finding 
described  above. 

F.  Terms  and  Conditions  Under  Which 
Payments  Under  a  Grantback 
Arrangement  WiU  be  Made 

The  SEA  agrees  to  comply  with  the 
following  terms  and  conditions  under 
which  payments  under  a  grantback 
arrangement  would  be  made: 

(1)  The  funds  awarded  under  the 
grantback  must  be  spent  in  accordance 
with — 

(a)  All  applicable  statutory  and 
regulatory  requirements;  and 

(b)  The  plan  that  was  submitted  in 
conjunction  with  the  grcmtback  request 
dated  May  8, 1987,  as  amended  on 
September  22, 1987,  and  any  other 
amendments  to  that  plan  that  are 
approved  in  advanced  by  the  Secretary. 

(2)  All  funds  received  under  the 
grantback  arrangement  must  be 
expended  not  later  than  September  30. 
1989,  in  accordance  with  section  456(c) 
of  GEPA  and  the  SEA's  plan. 

(3)  The  SEA  must,  not  later  than 
December  30, 1989,  submit  a  report  to 
the  Secretary  which — 

(a)  Indicates  how  the  fimds  awarded 
under  the  grantback  have  been  used; 

(b)  Shows  that  the  funds  awarded 
under  the  grantback  have  been 
liquidated;  and 

(c)  Describes  the  results  and 
effectiveness  of  the  project  for  which  the 
funds  were  spent. 

(4)  Separate  accounting  records  must 
be  maintained  documenting  the 
expendituires  of  funds  awarded  under 
the  grantback  arrangement 

(Catalog  of  Federal  Domestic  Assistance 
Number  84M8,  Basic  State  Grants  for 
Vocational  Education) 
Dated:  April  26, 198& 
William  |.  Bennett. 
Secretary  of  Education. 
[FR  Doc.  8&-9680  FUed  4-29-88;  8:45  amj 
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DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

[ERA  Docket  No.  8S-21-NQ] 

Applicatton  to  Import  Gas  From 
Canada  and  Mexico;  Amagas 
RMOurcM,  Inc. 

AGENCY:  Department  of  Energy. 
Economic  Regulatory  Administration. 
ACTION:  Notice  of  Application  for 
Blanket  Authorization  to  Import  Natural 
Gas. 


15591 


r.  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  April  8, 1988,  of  an  appUcation  filed 
by  AMAGAS  Resources.  Inc. 
(AMAGAS),  to  import  up  to  100  Bcf  of 
Canadian  and/or  Mexican  natural  gas 
for  short-term  or  spot  sales  in  the  U.S. 
domestic  market. 

AMAGAS,  a  Delaware  corporation 
with  its  principal  place  of  business  in 
Houston,  Texas,  requests  authority  to 
import  the  gas  over  a  two-year  term  and 
intends  to  use  only  existing  pipeline 
facilities.  AMAGAS  purposes  to  file 
quarterly  reports  with  the  ERA  giving 
the  name  of  the  purchaser  and  seller  for 
each  transaction  including  prices  and 
volumes. 

The  application  is  filed  with  the  ERA 
pursuant  to  section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 

DATE:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  June  1, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Dukes,  Natural  Gas  Division. 
Economic  Regulatory  Administration. 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  GA-076, 1000 
Independence  Avenue.  SW., 
Washington,  DC  20585.  (202)  586-9590 

Diane  Stubbs.  Natural  Gas  and  Mineral 
Leasing,  Office  of  General  Counsel, 
U.S.  Department  of  Energy.  Forrestal 
Building.  Room  6E-042, 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585  (202)  586-6667 

SUPPLEMENTARY  INFORMATION:  The 

decision  on  this  application  will  be 
made  consistent  with  the  DOE'S  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22. 1984).  Parties  that 
may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  asserts 
that  this  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

Public  Comment  Procedures 
In  response  to  this  notice,  any  perscm 
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may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  most, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  applicaticm  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590. 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Natural  Gas 
Division,  Office  of  Fuels  Programs, 
Economic  Regulatwy  Administration, 
Room  GA-078,  RG-23,  Forrestal 
Building.  1000  Independence  Avenue 
SW.,  Washington,  DC  20585  (202]  586- 
9478.  They  must  be  filed  no  later  than 
4:30  p.m.  e.d.t.,  June  1, 1988. 

The  adminisfrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  repbes  thereto. 
Additional  procedures  will  \x  osed  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procednres  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 


OadMlNo.and 


G-2flz3-ooo.  0.  >^.  w.  laae.. 


G-2645-000.  D.  Apr.  18. 1988 

Ct61-t42»-eiS.  0,  Apr.  13,  1988- 

061-1420-016. 0.  Apr.  13. 1988.. 
061-1428-017,  0,  fiK.  13. 1968.. 
a61-142&^)18.  a  Apr.  18.  1988.. 
OB1-443-001.  D.  Apr.  18.  1988.... 


088-411-000.    (067-288)    a    /^v. 
11.  198& 

088-423-000  (006-1128).  B,  Apr. 

15.  1988. 
088-427-000  (G-13632).  B.  Apr.  19. 

1968. 


type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  ace  Beoessary.  Any 
request  for  an  oral  presentatian  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  the  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  seeded.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  mateiiai  to  a 
decision  and  that  a  trial-type  bearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  prooedore  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  AMAGAS'  application  is 
available  far  inspection  anid  copying  in 
the  Natural  Gas  Division  Docket  Room, 
GA-076-A  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  April  2S,  IMS. 

ConsUnoa  L.  Buekl^, 

Director.  Natural  Cat  Diviakw.  Office  of 

Fuels  Programs.  Economic  Regulatory 

Administration. 

[FR  Doc.  88-9599  Filed  4-29-88;  8:45  am) 

MUJNO  COOe  •45»-01-M 


FactafH  EiwiQy  RoQutatofy 
Coinmtealon 

[OoclMt  Na  O-a82>-0M  «ft  aL] 

Notica  of  AppUcaSona  for 
Abandonmant  of  Sarvica  and  Tu 
Amand  CarUflcataa  *;  PhllNpa  66 
Natural  Qaa  Co.  at  aL 

April  27. 19B8 

Take  notice  that  each  of  he 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  authorization  to 
abandon  service  or  to  amend  certificates 
as  described  herein,  all  as  more  fuDy 
described  in  the  respective  applications 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  May  12, 
1988,  file  with  the  Federal  Enefgy 
Regulatory  Comnussion.  Washington. 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protesU  filed  with 
the  Conunission  wiD  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bectffine  a  party 
in  any  proceedmg  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  odierwise  adviaed.  it  will  be 
unnecessary  for  Applicants  to  appear  ot 
to  be  represented  at  the  hearing. 
Lois  D.  CashoU, 
Acting  Secretary. 


'  Thi»  notice  doet  not  provUfa  far  con»olid«tfc>B 
for  hearing  of  the  several  matter*  covered  herein. 


Appicant 


PMips  88  Natural  Gas  Compariy.   090-0  Plaza 
OWoa  Buhtng.  Barttonntte.  OK  74004. 


..do.. 


Sun  a^iloilton  A  Production  Company,  P.O.  Box 
2a8a  OalBS,  TX  75221-2880. 

.._Jo „ 

« — do..- ■„........ - -,..-..,. . 


-do- 


ARCO  01  and  Gas  Company.  OMaion  o(  ASwdc 
ncMeW  Company.  P.a  Bax  2819.  OaSaa.  TX 
75221. 

Maaa  Oparabng  Limited  Pailnerstiip,  P.O.  Box  2009, 
Anarilo.  TX  79189-2009. 

AfKX)  OS  and  Gas  Company.  Oiviaon  of  AOanlic 

RicNWd  Company. 
Motiil  Producing  Texas  &  Now 


Purcttasar  ar)d  location 


Gaslem  P(pa  Una  Conpany,  Soulti 
GuyMon  a  Hugoton  Raids,  Stwman  and  Hanaiord 
Counties,  Taxas,  and  Taxaa  County,  OkMwma. 


El  Paso  Natural  Gas  Company.  Langia  Matlh  f=iald. 

Lea  County,  New  Mewco. 

Mmaietal.  Fields,  tea  County.  Naw  Maaioo 

S.  Leonard  at  at.  Fialds.  Laa  Caur%,  Naw  Maaioo 

Langto  Hmim.aHd.  Fwlds.  Laa County,  Naw Maodco.. 
Panhandle  Eastern  Pipe  Una  Company,  Spooney 

(Loanr  Morrow)  Raid.  Hwiateid  County.  Tana. 

Colocado  Interstate  Gas  Company,  O.M.  HampMB 

#1,    Sec     29-T34S-R42W.    Greenwood    Raid. 

Morton  Courtty,  Kanaaa. 
WNSams  Natural  Gaa  CoiBpany.  SouM  BMnp  FialBk 

nogar  MWa  County.  OMahoraa. 

Taxaa  Gathering  Company.  S.  Kama  Raid. 

WInklar  Ooanty.  Texas. 


^--  --t--t-   - 

uoscnpDon 


(•) 


o 

<•) 
(•) 
<») 
(•) 


n 


Ns  inlaresi  in  Property  Na  437468,  Coopar  M  UnR  tpaMeal  trUiwaa.  to  Ooyta  HarVim. 


<  Effeclive  1-2-88.  Sun 
am  rionn  n.  rienanx  vorporaaoo. 

•  EllKllM  1-2-M,  Sun  anifQad  oarigh  properties  to  (k>yla  Haitnian,  Jainaa  A.  OaMaon,  Mtohaal  L  KMn  and  John  H 
«  Etfedive  1-1-87,  ARCO  aaagnad  its  intsreM  in  certain  acre^ia  to  Hondo  Ol  and  Gaa  OoMpany. 

'  Effective  9-1-85.  Mesa  Operating  Umited  Partnership  aaaigned  certain  acreage  to  Ksisarrranch  01  Con^iany. 

*  Reserves  depleted,  wel  plugged,  and  lease  expired. 

Ring  Code:  A— Initial  Service;  B— Atiandonment:  C— Amendnaanl  to  add  acreage;  O— Amendment  to 

Sim  I  unw-Wi 


Mtoltaal  1.  laan. 


delete  acreage;  E— Total  Oucoewion:  f— Parcel 


[FR  Doc.  88-9602  FHed  4-29-88;  8-45  am] 

BMJJNQ  CODE  S717-01-M 

[Oodnl  ¥m.  C871-a2-a00  at  aL] 

t  for  SumH  Praducar 
I  \  Tamax  Enwgy,  Inc. 
(Amarax.  Inc.)  at  aL 

April  27, 1988. 

Take  notice  that  each  (rf  the 
Apfdicants  listed  herein  has  filed  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  and  section  157.40 


■  TUt  ootice  <ioes  not  provide  for  contolidation 
for  heahag  of  the  aeveral  laatien  covered  liefein. 


of  the  Commission's  RegulatioBS 
thereunder  for  a  small  producer 
certificate  of  public  convenience  and 
necessity  authorizing  the  sale  for  resale 
and  delivery  of  natural  gas  in  interstate 
commerce,  all  as  more  ftdly  set  forth  in 
the  applications  which  are  on  file  with 
the  Cammission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  May  11, 
1988,  file  with  ttie  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  ia  aocordanoe  with  Ubie 
reqidrenents  of  the  Commission's  Rules 


of  Practice  and  lYocednre  (18  CFR 
385.211, 385.214).  All  protesU  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  ivishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  wiA 
the  Commission's  rules. 

Under  the  procedtve  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  bearing. 
LoUD.Casbsll. 
Acting  Secretary. 


OoctetNa 


CS71 -92-080. 
CS71-446 


CS72-e7S_.. 


CS88-54-000. 
CS88-65-000. 
CSe8-68-000. 

CS88-57-000. 


filed 


4-14-88 > 
11-W-87* 

4-14-88* 


4-12-a8« 
3-28-68 
S-28-88 
3-28-88 


Applicant 


Temex  Energy,  Inc.  (Amarax,  Ina),  400  Ten«)leton  Energy  Cenlar.  333  North  BeK.  HouataH  TX  77060 
Mary  PaMk  Oou^wrty,  at  at  (Mrs.  Jamas  R.  Dougherty,  at  at)  c/o  Grawaa.  Doagharty.  Haaroa  & 

Moody.  PA  Baa  sa.  Auatm.  TX  78767 
Barron  Ubnar  Mdit  Twmae:  Halon  Utaior  Van  Atta;  BeeKay  Company  and  BeeKay  Company,  Inc  (Banon 

Kidd.  BaeKay  OampMy  and  BeeKay  Company.  Inc.).  SuMe  500.  Two  Turtto  Cfoak  ViSaga,  (Mas  TX 

75219 
C  &  H  nodueaon,  toe  929  AaMxMme  Ortva.  ShreMport  LA  71 106 
AmartoMComatra.  toe.  SOO  Ttaoctoaorton  SSMt,  SuMa  2500,  Fort  Worth.  TX  76102 
WiKam  J.  Qrasn.  PA  Boa  t466.  MkSand.  TX  79701 
Laguna  Petroleum  Corporation,  P.O.  Drawer  2758.  Midtand,  TX  79702 


>  By  leltor  dated  Apdl  11.  1988.  Applicant  states  it  has  acquirad  M  oT  Ae  woperties  ol  Amarax.  Inc  (Ahimk)  and  that  Amaraa  Imb  oaasad  to  aiM.  AppScant 
requeato  that  the  small  oroduoar  cedificate  inuad  to  Ammnk  to  OocM  N&  CS7i-«  Iw  radaaignatad  under  the  name  o(  Tamax  Energy.  Inc. 

*By  totler  dated  November  18.  1987.  as  supplementad  by  Mtar  ditod  MaMh  30.  1988.  facaiwad  t^  5,  1988.  Applicant  requeats  radeaignalion  of  tie  aoall 
producer  «ai«acato  to  OodNt  Na  CS71-446  to  toa  names  ol  litary  PaStoto  DougNrty.  Sliahan  Tvlton  Dougherty.  James  R.  Dougherty  M.  Patocto  Catooun  Uhr.  Ben 
F.  Vaiyhaa  M.  todlMMuaSy  and  as  Jndepandent  Exegitor  ot  the  featato  pt_Btoi_F.  V^ghan,  M..  Mmi  Dougherty  King.  '  ~        ~       ...... 

1960  Totft,  Carr'^     ».«.      —  ^..-.  .  ._..  —       .. 


fust.  CarolyN  Baxter  Pauley,  Frances  Rachaal  Can  1960  Traa^  and  F. 


iCaff,Jr.  tgeOTmat 


DVU09  Ovwny 


•  I^Mar  datod  AmS  14. 1 968,  ranuaaing  that  the  small  producer  oaililicato  to  Oockat  Na  CS72-875  tie  amended  to  remove  the  nwna  <*  Bwron  Kidd  and  Inaiead 
add  toe  nasMa  of  hia  aucooaaoi»to-lntoroal  Banwi  Utowr  Kidd,  Tniatoa.  «id  Helen  Ulmer  Van  Atta.  AppKcanl  stale*  that  Barron  Umer  Kidd  It  the  son  ol  Barron 
Kidd,  that  Helen  Utoier  Van  Atto  is  the  mother  ol  Barron  Ulmer  Kidd;  and  IMI  Baron  Utowr  Mdd  ia  Trwetee  for  tw  childran  Jane  de  Dolteie  KxM.  Barron  du  Pont 
Kidd,  ERateto  Le  Dae  Kidd  and  Elet  de  Lacy  IQdd  under  a  QuaWtod  TarmtoatSa  totoiaat  Paipentoa  TnjsL 

*  AppScalion  lacefciad  March  21. 1088.  Rtog  dato  Is  date  of  receipt  ol  atog  lee. 


>  Tlw  Lawtar  No.  2  waS  looaiad  in  Sac.  25-2N-15ECM.  Texas  County.  OkWtoma.  Iwa 
davetapment  ia  expected  from  the  acreage  involved. 


taaa  plugged  and  abandoned.  Production  has 


'  rto  tortliaf 


|FR  Doc.  88-9603  Filed  4-29-88;  8:45  am] 
BNXJNa  COM  S717-SMI 

Offica  of  Haaringa  and  Appoala 

impranmiuiiuii  or  spscm  nvnina . 
Procaduraa 

AOCNCV:  Office  of  Hearings  and 
Appeals,  DOE. 

ACTION:  Notice  of  implementation  of 
special  refund  procedures. 

aUMMARv:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
annotmces  the  procedares  for 
disbursement  of  $2700  trained  as  a 
result  of  a  Consent  Order  which  the 


DOE  entered  into  with  Alemany 
Chevron  Service  Center  (Alemany),  a 
retailer  of  motor  gasoline  located  in  San 
Francisco,  California  and  $8,199.19 
obtained  through  a  settlement 
agreement  with  Lee  Garrett  Chevron 
(Garrett),  a  motor  gasoline  retailer 
located  in  Whittier,  CA.  The  money  is 
being  held  in  escrow  following  the 
settlement  of  enforcement  proceedings 
brought  by  the  DOE's  Economic 
Regulatory  Administratioo. 

DATE  AMD  AOOataa:  Apphcations  for 
Refimd  from  the  Alemany  and  Garrett 
escrow  funds  must  be  filed  in  duplicate 
and  must  be  received  on  or  before 
August  1, 1988.  All  Applications  for 
Refund  from  these  escrow  funds  shotdd 


refer  to  Case  Number  KEF-0023  for 
Alemany  or  KEF-0040  for  Ganett  and 
should  be  addressed  to  the  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue. 
SW..  Washington,  DC  20585. 


KM  HIRTHER IHTOIIIIATIOW  OONT ACT. 
Matthew  E.  Paul  Office  of  Hearu^  and 
Appeals.  Department  of  Energy,  IQOO 
Independence  Avenue,  SW., 
Washington.  DC  20565.  (202)  586-6602. 

auaaLEM0iTAiiv  mpohmationi  In 

accordance  with  the  procedural 
regulations  of  the  Department  of  Energy 
(DOE),  10  CFR  205.2€B(c).  notice  is 
hereby  given  of  the  issuance  of  the 
Decision  and  Order  set  out  below.  Ilie 
Detasion  relates  to  settlement 


15Se4 
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agreements  entered  into  by  the  DOE  and 
Alemany  Chevron  Service  Center 
(Alemany)  and  Lee  Garrett  Chevron 
(Garrett)  that  settled  all  claims  and 
disputes  between  the  firms  and  the  DOE 
regarding  the  firms'  compliance  with 
federal  price  regulations  in  their  sales  of 
motor  gasoline  during  the  periods 
August  1, 1979,  through  January  31, 1979 
for  Alemany  and  August  2. 1979,  through 
August  26, 1980  for  Garrett  (the  audit 
periods).  A  Proposed  Decision  and 
Order  tentatively  estabhshing  refund 
procedures  and  soliciting  comments 
from  the  public  concerning  the 
distribution  of  the  firms'  escrow  funds 
was  issued  on  Febniry  23, 198a  53  FR 
7017  (March  4, 1988). 

The  Decision  set  forth  procedures  and 
standards  which  the  Office  of  Hearings 
and  Appeals  (OHA)  of  the  DOE  has 
formulated  to  distribute  the  contents  of 
the  escrow  accounts  pursuant  to  the 
settlement  agreements.  OHA  has 
determined  that  a  portion  of  the  escrow 
funds  should  be  distributed  to  firms  and 
individuals  that  purchased  motor 
gasoline  from  Alemany  and  Garrett 
during  the  audit  periods.  In  order  to 
obtain  a  refund,  each  claimant  will  be 
required  to  submit  a  schedule  of  its 
monthly  purchases  of  motor  gasoline 
from  either  Alemany  of  Garrett  and  to 
demonstrate  that  it  was  injured  by  that 
Hrms's  alleged  regulatory  violations.  The 
specific  requirements  for  proving  injury 
are  set  forth  in  the  following  Decision 
and  Order.  Applications  for  Refund  will 
now  be  accepted  provided  they  are  filed 
in  duplicate  and  received  no  later  than 
90  days  after  publication  of  this 
Decision  and  Order  in  the  Federal 
Registar. 

Residual  funds  in  the  escrow  accounts 
will  be  distributed  in  accordance  with 
the  provisions  of  the  Petroleum 
Overcharge  Distribution  and  Restitution 
Act  of  1986,  Pub.  L  No.  99-509,  Title  HI. 

Dated:  April  26. 1988. 
G«org«  B.  Breziuy, 
Director,  Office  of  Hearings  and  Appeals. 

Decision  and  Order 

April  26. 198& 

Names  of  Firm:  Alemany  Chevron 

Service  Center.  Lee  Garrett  Chevron 
Dates  of  FUing:  March  28. 1986.  June  3, 

1986 
Case  Numbers:  KEF-0023.  KEF-0040 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  procedures  to 
distribute  funds  received  as  a  result  of 
an  enforcement  proceeding  in  order  to 
remedy  the  effects  of  actual  or  alleged 


violations  of  the  DOE  regulations.  See  10 
CFR  Part  205.  Subpart  V.  On  March  28. 
1986,  and  June  3, 1986,  ERA  filed 
Petitions  for  the  Implementation  of 
Special  Refund  Procedures  in 
connection  with  funds  received  from 
Alemany  Chevron  Service  Center 
(Alemany)  and  Lee  Garrett  Chevron 
(Garrett). 

L  Background 

Both  firms  were  "retailers"  of  motor 
gasoline  as  that  term  was  defined  in  10 
CFR  212.31.  Alemany  was  located  in  San 
Francisco,  California  and  Garrett  in 
Whittier,  California.  DOE  audits  of  the 
firms'  records  revealed  possible 
violations  of  the  Mandatory  Petroleum 
Price  Regulations.  10  CFR  Part  212, 
Subpart  F.  On  the  basis  of  an  audit  of 
Alemany 's  operations,  the  ERA  alleged 
that  between  August  1, 1979,  and 
January  30, 1980,  the  firm  committed 
violations  of  the  DOE's  pricing 
regulations  with  respect  to  its  sales  of 
motor  gasoline.  As  a  result  of  its  audit  of 
Garrett,  the  ERA  alleged  similar 
violations  for  the  period  August  2, 1979, 
to  August  26, 1980.  The  period  of  time 
covered  by  these  audits  is  referred  to  as 
the  "audit  periods".  In  order  to  settle  all 
claims  and  disputes  between  the  firms 
and  the  DOE  regarding  the  firms' 
compliance  with  the  Mandatory 
Petroleum  Price  and  Allocation 
Regulations  during  the  audit  periods,  the 
firms  and  the  DOE  entered  into  two 
settlement  agreements,  one  on  January 
11, 1985  and  the  other  on  October  1, 
1985.  Alemany  and  the  DOE  entered  into 
a  Consent  Order  which  refers  to  ERA's 
allegations  of  regulatory  violations,  but 
states  that  Alemany  does  not  admit 
committing  any  such  infractions.  Under 
the  terms  of  the  Consent  Order, 
Alemany  was  required  to  deposit  $2,700 
into  an  interest-bearing  escrow  account 
for  ultimate  distribution  by  the  DOE. 
These  consent  order  monies  have  been 
paid  in  full. 

With  regard  to  Garrett,  ERA  issued  a 
Proposed  Remedial  Order  (PRO)  on 
January  23. 1981.  The  OHA  issued  the 
PRO  as  a  final  Remedial  Order  (RO)  on 
June  15, 1983.  The  RO  required  Garrett 
to  remit  $8,550.35,  plus  interest,  to  the 
DOE.  Garrett  did  not  remit  the  funds, 
and  subsequently  was  offered 
participation  in  the  ERA  Administrator's 
September  1981  Gasoline  Retailer 
Settlement  Program.  In  order  to 
participate  in  the  program,  Garrett 
would  be  required  to  remit  $4,275.17. 
plus  interest  and  a  civil  penalty  of 
$128.26.  Garrett  originally  refused  this 
offer.  The  offer,  however,  was  extended 
again  on  September  26. 1985,  and 
Garrett  accepted  at  that  time.  Final 
payment  of  these  monies  has  been   -' 


received.^  This  Decision  concerns  the 
distribution  of  the  funds  received  from 
Alemany  and  Garrett. 

n.  Final  Refund  Procedures 

The  procedural  regulations  of  the  DOE 
set  forUi  general  guidelines  to  be  used 
by  OHA  in  formiUating  and 
implementing  a  plan  of  distribution  for 
funds  received  as  a  result  of  an 
enforcement  proceeding.  10  CFR  Part 
205,  Subpart  V.  The  Subpart  V  process 
may  be  used  in  situations  where  the 
DOE  is  unable  to  identify  readily  those 
persons  who  likely  were  injured  by 
alleged  or  actual  regulatory  violations, 
or  to  ascertain  readily  the  level  of  injury 
sustained  by  such  persons.  A  more 
detailed  discussion  of  Subpart  V  and  the 
authority  of  OHA  to  fashion  procedures 
to  distribute  refunds  is  set  forth  in  the 
cases  of  Office  of  Enforcement,  9  DOE 
182,508  (1981).  and  P^/ce  o/ 
Enforcement,  8  DOE  182,597  (1981). 

As  in  other  Subpart  V  cases,  we  will 
use  the  funds  currently  in  escrow  to 
provide  refunds  to  claimants  who 
demonstrate  that  they  were  injured  by 
the  firms'  alleged  or  actual  regulatory 
violations  during  the  audit  periods. 
Residual  funds  in  the  escrow  accounts 
will  be  distributed  in  accordance  with 
the  provisions  of  the  Petroleum 
Overcharge  Distribution  and  Restitution 
Act  of  1988  (PODRA).  Pub.  L  No.  99-509. 
Title  m.  5ee  51  FR  43964  (December  5, 
1966). 

A.  Calculation  of  Refund  Amounts 

In  order  to  determine  the  potential 
refund  amounts  for  applicants  in  this 
proceeding,  we  have  adopted  a 
volumetric  refund  presumption.  The 
volumetric  refund  presumption  assumes 
that  alleged  or  actual  overcharges  were 
spread  equally  over  all  gallons  of  motor 
gasoline  that  Alemany  and  Garrett, 
respectively,  sold  during  the  audit 
periods.* 

Under  the  volumetric  method,  a 
claimant  that  adequately  demonstrates 
injury  will  be  eligible  to  receive  a  refund 
equal  to  the  number  of  gallons  of  motor 
gasoline  that  it  purchased  from  the  firms 
during  the  audit  periods  times  a  specific 
volumetric  factor  for  each  firm.  The 
volumetric  factor  is  the  per  gallon  refund 
amount  and  in  this  case  equals  $.00540 


per  gallon  for  purchases  from  Alemany 
and  $0.01237  per  gallon  for  purchases 
from  Garrett.*  In  addition,  successful 
claimants  will  receive  proportionate 
shares  of  the  interest  that  has  accrued 
on  the  escrow  accounts. 

B.  End-User  Presumption  of  Injury 

The  assignment  of  potential  refund 
amounts  to  claimants  is  only  the  first 
step  in  the  distribution  process.  We 
must  also  determine  whether  these 
claimants  were  forced  to  absorb  the 
alleged  overcharges.  As  we  have  done 
in  many  prior  refund  cases,  we  have 
adopted  a  presumption  that  end  users 
were  injured  by  the  firms'  alleged  or 
actual  pricing  violations.  This 
presumption  is  used  to  permit  claimants 
to  participate  in  the  refund  process 
without  incurring  inordinate  expenses 
,    and  to  enable  OHA  to  consider  the 
refund  applications  in  the  most  efficient 
way  possible.  Because  both  firms  were 
retailers  of  motor  gasoline,  it  is  not 
necessary  for  us  to  adopt  other  injury 
presumptions,  such  as  reseller  and 
retailer  small  claims  presumptions, 
which  we  have  used  in  past 
proceedings. 

As  noted  above,  we  presume  that  end 
users  of  Alemany  and  Garretts'  motor 
gasoline  were  injured  by  the  alleged  or 
actual  overcharges.  It  is  likely  that  many 
,   purchasers  of  motor  gasoline  from  these 
.   firms  were  individual  motorists  who 
were  forced  to  absorb  the  alleged  or 
actual  overcharges  involved.  Moreover, 
the  firms'  other  customers,  unlike 
regulated  firms  in  the  petroleum 
industry,  generally  were  not  subject  to 
price  controls  during  the  audit  periods. 
They  were  therefore  not  required  to 
base  their  pricing  decisions  on  cost 
increases  or  to  keep  records  which 
would  show  whether  they  passed 
through  cost  increases.  An  analysis  of 
the  impact  of  the  alleged  overcharges  on 
the  final  prices  of  goods  and  services 
which  were  not  covered  by  the 
petroleum  price  regulations  would 
therefore  be  beyond  the  scope  of  a 
special  refiuid  proceeding.  See  Texas 
Oil  6r  Gas  Corp.,  12  DOE  fl  85,069  at 
88,209  (1984),  and  cases  cited  therein. 
Consequently,  end  users  of  the  firms' 
motor  gasoline  will  only  have  to 


>  Garrett  remitted  ■  total  of  $6,190.19.  Aa  of 
Januaiy  31. 1968.  the  Garrett  lettlement  fundi  had 
accrued  1912.88  In  interest. 

■  Becauae  we  realize  that  the  impact  on  an 
individual  claimant  may  have  been  greater  than  the 
volumetric  amount,  we  will  allow  any  purchaser  to 
file  a  refund  application  based  upon  a  claim  that  an 
allocation  amount  should  Ite  used  in  considering  Its 
refund  applicatioa.  See.  e^g..  Standard  Oil  Ca/Army 
and  Air  Force  Exchange  Service,  12  OOEf  85,ns 


*  These  figures  are  computed  l>y  dividing  the 
monies  received  from  the  firms  by  the  gallons  of 
motor  gasoline  sold  by  the  firms  during  the  audit 
periods.  Alemany  remitted  $2,700  and  sold  an 
estimated  volume  of  SOaOO*  gallons.  Garrett 
remitted  $8,199.19  and  sold  an  estimated  volume  of 
S01.238  gallons. 

As  in  previous  cases,  only  claims  for  at  least  $15 
in  principal  will  be  processed.  This  minimum  has 
been  adopted  liecauae  the  cost  of  processing  claims 
for  refunds  of  leas  than  $1S  outweighs  the  benefits 
of  restitution  in  those  situations.  See,  e.g..  Uban  Oil 
,    Co..  9  DOB  at  85.225.  See  o/«o  10  CFR  2DS.288(b). 


document  their  purchase  volumes  from 
the  firms  to  demonstrate  injury. 

in.  Applications  for  Refund 

We  will  now  accept  Applications  for 
Refimd  from  purchasers  of  motor 
gasoline  sold  by  Alemany  or  Garrett 
during  the  audit  periods.  The 
information  each  applicant  must  provide 
is  summarized  below. 

(1)  An  applicant  must  make  a 
conspicuous  reference  to  the  firm  bom 
whose  escrow  funds  it  is  seeking  a 
refund — either  "Alemany:  Case  No 
KEE-0023"  or  "Garrett:  Case  No.  KEE- 
0040".  An  apphcant  must  also  provide 
its  present  firm  name  and  address,  and 
its  firm  name  and  address  during  the 
refimd  period.  Individuals  applying  for 
refunds  should  provide  their  own  name 
and  address. 

(2)  An  applicant  must  provide  the 
name,  title,  and  telephone  number  of  a 
person  who  may  be  contacted  for 
additional  information  concerning  the 
application. 

(3)  An  applicant  must  submit  a 
monthly  schedule  of  the  number  of 
gallons  of  motor  gasoline  that  it 
purchased  from  the  firm  from  whose 
escrow  funds  it  is  seeking  a  refund 
(Alemany  or  Garrett)  during  the  audit 
periods.* 

(4)  An  applicant  must  indicate  if  it 
was  oris  in  any  way  affiUated  with  the 
firm  from  whose  escrow  fimds  it  is 
seeking  a  refund  (Alemany  or  Garrett). 
If  so,  the  applicant  must  provide  an 
explanation  of  the  nature  of  its 
affiliation. 

(5)  If  the  applicant's  firm  has  changed 
ownership  since  the  audit  period,  the 
applicant  must  provide  a  detailed 
explanation  of  the  change  in  ownership 
as  well  as  the  names  and  addresses  of 
all  previous  and  subsequent  owners. 

(6)  An  applicant  must  indicate 
whether  it  or  a  related  firm  had  filed  any 
other  AppUcation  for  Refimd  in  the 
procee(Ung  involving  the  firm  irom 
whose  escrow  funds  (Alemany  or 
Garrett)  it  is  seeking  a  refund.  The 
applicant  must  also  indicate  whether  it 
has  authorized  any  other  individual(s)  to 
file  an  Application  for  a  Refimd  on  tiie 
applicant's  behalf  in  that  proceeding 
(Alemany  or  Garrett). 

(7)  Each  applicant  must  indicate 
whether  it  is  or  has  been  involved  in  any 
DOE  enforcement  proceedings  or  private 


*  Because  we  will  not  process  claims  for  less  than 
$15  in  principal,  see  supra  note  2,  an  applicant  must 
have  purchased  at  least  2.888  gallons  of  motor 
gasoline  from  Alemany  or  1,173  gallons  of  motor 
gasoline  from  Garrett  during  the  audit  period  in 
order  to  receive  a  refund. 


actions  filed  under  {  210  of  the 
Economic  Stabilization  Act.  If  these 
actions  have  been  concluded,  the 
applicant  should  furnish  a  copy  of  any 
final  order  issued  in  the  matter.  If  the 
action  is  still  in  progress,  the  applicant 
should  briefly  describe  the  action  and 
its  current  status.  The  applicant  must 
inform  OHA  of  any  change  in  status 
while  its  Application  for  Refund  is 
pending.  See  10  CFR  205.9(d]. 

(8)  An  applicant  must  include  the 
following  statement  signed  by  the 
applicant,  a  responsible  official  of  the 
firm  or  authorized  person  claiming  a 
refund:  "I  swear  [or  affirm]  that  the 
information  submitted  is  true  and 
accurate  to  the  best  of  my  knowledge 
and  belief.  I  understand  that  anyone 
who  is  convicted  of  providing  false 
information  to  the  Federal  Government 
may  be  subject  to  a  fine,  a  jail  sentence, 
or  both,  pursuant  to  18  U.S.C.  1001." 

All  Applications  for  Refund  should  be 
sent  to:  Alemany/Garrett  Proceedings, 
Case  Nos.  KEE-0023,  KEE-0040,  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  HG-1, 1000  Independence 
Avenue  SW..  Washington  DC  20585. 

Each  claimant  must  file  two  copies  of 
its  Application  for  Refund  within  90 
days  of  the  date  this  Decision  and  Order 
is  published  in  the  Federal  Register.  A 
copy  of  each  application  will  be 
available  for  public  inspection  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Any  claimant 
that  believes  that  its  Application  for 
Refund  contains  confidential 
information  must  submit  two  additional 
copies  of  the  application  fiom  which  the 
confidential  information  has  been 
deleted,  together  with  a  statement 
specifying  why  the  information  is 
confidential. 

It  Is  Therefore  Ordered  That: 

(1)  AppUcations  for  Refund  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Alemany  Chevron  Service 
Center  and  by  Lee  Garrett  Chevron 
pursuant  to  settlement  agreements  on 
March  28. 1986  and  June  3, 1986  may 
now  be  filed. 

(2)  All  appUcations  must  be  filed  no 
later  than  90  days  after  publication  of 
this  Decision  and  Order  in  the  Federal 
Register. 

George  B.  Brasaay. 

Director,  Office  of  Hearings  and  Appeals. 

Date:  April  28, 198a 
(FR  Doc.  88-M83  Filed  4-29-88: 8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPTS-140094;  FRL-33731] 

Access  to  Confidential  Business 
Inlofmation 

agency:  Enviruiunental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  EPA  has  authorized  its 
contractor,  InterAmerica  Research 
Associates  (IRA)  of  McLean,  VA  for 
access  to  information  which  has  been 
submitted  to  EPA  under  sections  4,  5,  6, 
8. 12.  and  13  of  the  Toxic  Substances 
Control  Act  (TSCA).  Some  of  the 
information  may  be  claimed  or 
determined  to  be  confidential  business 
information  (CBI). 

FOR  RJRTHER  INFORMATION  CONTACT: 
Michael  M.  Stahl,  Acting  Director,  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-543.  401  M  St.. 
SW.,  Washington.  DC  20460.  (202-554- 
1404). 

SUPPLEMENTARY  INFORMATION:  Under 
TSCA,  EPA  must  determine  whether  the 
manufacture,  processing,  distribution  in 
commerce,  use.  or  disposal  of  certain 
chemical  substances  or  chemical 
mixtures  may  present  an  unreasonable 
risk  of  injury  to  human  health  or  the 
environment  New  chemical  substances, 
i.e..  those  not  listed  on  the  TSCA 
Chemical  Substances  Inventory,  are 
evaluated  by  EPA  under  section  5  of 
TSCA.  Existing  chemical  substances, 
i.e.,  those  hsted  on  the  TSCA  biventory, 
are  evaluated  by  the  Agency  under 
sections  4,  6,  and  8  of  TSCA.  Certain 
existing  chemical  substances  intended 
to  be  exported  into  foreign  countries  are 
required  to  be  reported  to  EPA  under 
section  12  of  TSCA.  New  and  existing 
chemical  substances  intended  to 
imported  into  the  United  States  are 
evaluated  by  EPA  under  section  13  of 
TSCA.  Petitions  received  by  EPA  to 
initiate  a  proceeding  for  the  issuance, 
amendment,  or  repeal  of  a  rule  under 
section  4. 6.  or  8  or  an  order  under 
section  5(e)  or  6(b)(2)  are  evaluated  by 
EPA  under  section  21  of  TSCA. 

Under  contract  no.  68-01-7176,  EPA's 
contractor  IRA,  7926  Jones  Branch  Drive, 
Suite  lioa  McLean,  VA,  will  assist  the 
Office  of  Compliance  Monitoring  (OCM) 
by  providing  support  in  the  control  of 
TSCA  CBI  documents  within  OCM. 
including  the  disposition  of  the  CBI 
materials  and  associated  administrative 
functions. 

In  accordance  with  40  CFR  2.306G), 
EPA  has  determined  that  under  contract 
No.  68-01-7176,  IRA  will  require  access 


to  CBI  submitted  to  EPA  under  TSCA  to 
perform  successfally  the  duties  specified 
under  the  contract.  IRA  personnel  will 
be  given  access  to  all  information 
submitted  under  sections  4,  5,  6,  8, 12, 
and  13  of  TSCA.  Some  of  the 
information  may  be  claimed  or 
determined  to  t>e  CBI. 

EPA  is  issuing  this  notice  to  inform  all 
submitters  of  information  under  all 
sections  of  TSCA  that  EPA  may  provide 
IRA  access  to  these  CM  materials  on  a 
need-to-know  basis.  All  access  to  TSCA 
CBI  under  this  contract  will  take  place 
at  EPA  Headquarters  facilities. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  is  scheduled  to 
expire  on  September  30, 1988. 

IRA  personnel  will  be  required  to  sign 
non-disclosiu-e  agreements,  will  be 
briefed  on  appropriate  security 
procedures  and  must  pass  a  test  on 
those  security  procedures  before  they 
are  permitted  access  to  TSCA  CBI. 

Dated:  April  21. 198& 
Charies  L.  Elkins, 

Director.  Office  of  Toxic  Substances. 
[FR  Doc.  88-9628  Filed  4-29-88;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  ttie  Office 
of  Management  and  Budget  for  Review 

April  25, 1988. 

The  Federal  Communications 
Conunission  has  submitted  the  following 
information  collection  requirements  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  3507. 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Service,  2100  M  Street, 
NW,  Suite  14a  Washington.  DC  20037, 
or  telephone  (202)  857-3815.  Persons 
wishing  to  comment  on  an  information 
collection  should  contact  J.  Timothy 
Sprehe,  Office  of  Management  and 
Budget,  Room  3235  NEOB,  Washington, 
DC  20503,  telephone  (202)  395-4814. 
Copies  of  these  comments  should  also 
be  sent  to  the  Commission.  For  further 
information  contact  Doris  Benz,  Federal 
Communications  Commission,  telephone 
(202)  632-7513. 
OMflAto..- 3060-0061 

Title:  Annual  Report  of  Cable  Television 
Systems: 

Schedule  1 — Community  Unit  Data; 

Schedule  2 — Physical  System  Data 
Form  No.:  FCC  325 
Action:  Extension 


Respondents:  Business  (including  small 
business) 

Frequency  of  Response:  Annually 

Estimated  Annual  Burden:  38.000 
Responses;  49,000  Hours 

Needs  and  Uses:  The  schedules  are 
preprinted  by  the  Commission 
containing  the  most  current  data  on 
file,  and  sent  to  the  operators  of 
every  operational  cable  television 
system  who  are  requested  to  verify, 
correct  and/or  furnish  current  data 
regarding  their  systems.  The  data  is 
used  to  maintain  computer 
databases  on  cable  systems  for  use 
by  FCC  and  the  public. 

OA/5Ato_- 3060-0127 

Title:  Assignment  of  Authorization 

Form  No.:  FCC  1046 

Action:  Extension 

Respondents:  Individuals,  State  or  local 
govenmients,  business  (including 
small  business),  and  non-profit 
institutions 

Frequency  of  Response:  On  occasion 

Estimated  Annual  Burden:  6,000 
Responses;  498  Hours 

Needs  and  Uses:  Filing  is  required  by 
applicants  in  the  Private  Land 
Mobile,  Microwave,  Coast  and 
Ground  Radio  Services  for 
assigimient  of  an  existing 
authorization.  The  data  is  used  to 
determine  eligibility  and  to  issue  a 
radio  station  license. 

OAfflA/b..- 3060-0141 

Title:  Renewal  Notice  and  Certification 
in  the  Private  Operational  Fixed 
Microwave  Radio  Service 

Form  No.:  FCC  402-R 

Action:  Extension 

Respondents:  Individuals,  State  or  local 
governments,  business  (including 
small  business),  and  non-profit 
institutions 

Frequency  of  Response:  On  occasion 

Estimated  Annual  Burden:  2,200 
Responses;  367  Hours 

Needs  and  Uses:  Filing  is  required  by 
applicants  for  renewal  of  an 
existing  authorization.  The  data  is 
used  to  determine  eligibility  and  to 
issue  a  radio  station  license,  and  for 
enforcement  purposes. 

Federal  Communications  Commission. 

H.  Walker  Feaster  ni. 

Acting  Secretary. 

(FR  Doc  88-9665  Filed  4-29-88;  8:45  am] 
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(Report  No.  W-39) 

Window  NoUce  for  ttw  Filing  of  FM 
Broadcast  Applications 


Notice  is  hereby  given  that 
applications  for  vacant  FM  broadcast 
allotment  listed  below  may  be  submitted 
for  filing  during  the  period  beginning 
April  22, 1988  and  ending  June  2, 1988 
inclusive.  Selection  of  a  permittee  from 
a  group  of  acceptable  applicants  will  be 
by  the  Comparative  Hearing  process. 

Channel— 287  A 

Soledad .-. CA 

Chattahoochee ............ .....PL 

Jackson MN 

East  Prairie MO 

Fairbluff '... .. NC 

Wilmington  » „ NC 

Roanoke .VA 

Walterboro ., „....SC 

Loudon TN 

Bixby« OK 

Channel— 287  C2 

Selma AL 

Lake  Charles LA 

Monroe LA 

Channel— 248  A 

Talladega AL 

Hogansville „ „GA 

Jeffersonville GA 

Madison ME 

Hoosick  Falls....- „ NY 

Greenfield ; OH 

Union  City OH 

Federal  Communications  Commission. 

H.  Walker  Feaster  HI. 

Acting  Secretary. 

(FR  Doc.  88-9666  Filed  4-29-88;  8:45  am] 
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Applications  for  Consolidated  Hearing; 
La  Crescent  Community  Broadcasters 
etaL 

1.  The  Conunission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant.  Oty/ 
State 


AppKcant,  City/ 
State 

File  No. 

MM 

tXtcket 

No. 

A.  Roger  Lonnquist 
and  .Scott  Neader 
d/b/a  U 
Crescent 
Conimunrty 
Broadcasters.  1^ 
Crescent.  MN. 

BPH-870306KC 

88-181 

■  The  channels  at  Kairbluff,  NC  and  Wilmington. 
NC  were  shorttpaced  to  a  proposal  to  substitute 
channel  287C2  for  channel  288A  at  )acksonville.  NC 
A  petition  for  reconsideration  of  the  staff  action 
dismissing  that  proposal  is  currently  pending. 

*  A  counter  proposal  in  MM  docket  87-475 
re<|iiett  eutxtitution  of  channel  221A  at  Bixby  for 
thto  allolinent 


B.  Gwendolyn  M. 
Gutzel.  La 
Crescent  MN. 

C.  Kendall  Ourley 
d/b/a  Stateline 
Broadcasting,  La 
Crescent  MN. 

D.Wtiite  Eagle 
Broadcasting, 
Inc.,  La  Crescent 
MN. 

E.  Steven  8.  Courts, 
La  Crescent  MN. 


File  No. 


BPH-870312MC.... 
BPH-870313MU.... 

BPH-870313OC.... 

BPH-«70313MT>. 


Docket 
No. 


>  Previously  dismissed. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347  (May  29, 1986). 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicants 

1.  Cross-interest  D 

2.  Comparative,  A-D 

3.  Ultimate,  A-4) 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Sti-eet  NW.. 
Washington,  DC.  The  complete  text  may 
also  be  purchased  fi-om  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
Inc..  2100  M  Sti^et  NW.,  Washington. 
DC  20037.  (Telephone  (202)  857-3800). 
W.  Jan  Gay. 

Assistant  Chief,  Audio  Services  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-0595  Filed  4-29-88;  8:45  amj 

BtLUNO  cooc  t712-01-M 


Applications  for  Consolidatod  Hearing; 
Woods  Communicatlont  Group,  inc^ 
•taL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  TV  station: 


Applicant  CHy/ 
State 

FilaNo. 

MM 

Docket 

No. 

A.  Woods 
ConvnunicatKXtt 
Group.  Inc. 
Cckjmbia.LA. 

II.  Cnkanbia.  LA. 
C.  Love  Television 

BPCT-e70904KJ 

BPCT-e71021KE .... 
BPCT-871106KF 

68-1B3 

Partnership. 

Columbia.  LA. 
0.  Cnkimbia  TV  and 

Radk>,  Inc. 

Coh«nbia.LA. 
E.  Paws 

BPCT-e7l109KE.... 
BPCT-871109KF 

Broadcasting.  Inc. 
Cokjmbia.LA. 
F.  Jimme  V.  Giles, 

BPCT-S71110KE.... 

Cokjmbia.  LA. 
Q.  CaMweM 

BPCT-fl71110KH.... 

Broadcasting 
Limilad 

CokimMa,  LA. 
H.  Rk:hwd  William 

BPCT-8711110KK.. 

Wainwright 
Cokjmbia.LA. 

1.  KTVE.  htc. 
Cokimbia.LA. 

J.  Lanlord 
Telecasting  Co., 
mc.  Cokjmbia,  LA. 

BPCT-871110KL 

BPCT-871110KM™ 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  heading  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particidar  applicant. 

Issue  Heading  and  Applicant(sJ 

1.  Air  Hazard.  RD.E.F.H.I. 

2.  Satellite.  J 

3.  Minimum  Separations.  A.H 

4.  Comparative.  A,B,CD,E.F.G.H.L) 

5.  Ultimate.  A.B.C.D,E,F,G.H,IJ 

3,  If  there  is  any  non-standardized 
issuejs)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  appUes  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
diuing  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Stieet  NW.,  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  International  Transcription 
Services.  Inc.  2100  M  SU^et  NW.. 


Release:  April  22, 1988. 
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Washington.  DC  20037  (Telephone  No. 

(202)  857-3800). 

Roy  |.  Stewart,  | 

Chief,  Video  Services  Division.  Man  Media 

Bureau. 

[FR  Doc.  8»-96e7  Filed  4-29-68:  8:45  am]     i 

8IUJNO  CODC  tria-oi-M 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(8)  Filed 

The  Federal  Maritime  Conunission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  foimd  in  \  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  ccmsolt  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  Noj  224-200112 

Title:  Port  of  Houston  Authority 
Terminal  Agreement 

Parties:  Port  of  Houston  Authority  (Port 
Authority)  Shippers  Stevedoring 
Company  (Assignee) 

Synopsis:  The  proposed  agreement 
establishes  authority  whereby         , 
Assi^ee  will  perform  frei^t  handling 
services  at  the  Port  Authority's 
Barbours  Cut  Terminal  and  Transit 
Shed  Number  Two. 

By  order  of  the  Federal  Maritime 
Commission. 

Dated:  April  27. 1988. 
losepb  C.  PoOung, 
Secretary 

(FR  Doc.  88-9644  Filed  4-29-88;  8:45  am] 
MLUNS  cooc  (Tw-ei-a 


FEDERAL  RESERVE  SYSTEM 


Family  Bancorp  et  al,;  Fornuitions  of, 
Acquisitions  by.  and  Mergers  of  Bank 
Holding  Companies  j 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and 
S  225.14  of  the  Board's  Regidation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 


holding  company.  The  factors  that  are 
considered  in  acting  on  the  appHcations 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  {>ei*oiM  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  May  23, 
1988. 

A.  Federal  Reserve  Bank  of  Boston 

(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue.  Boston,  Massachusetts 
02106: 

1.  Family  Bancorp,  Haverhill. 
Massachusetts;  to  become  a  bank 
holding  company  by  acquire  100  percent 
of  the  voting  shares  of  llie  Family 
Mutual  Savings  Bank,  Haverhill, 
Massachusetts.  Bank  engages  in 
Massachusetts  Bank  Life  Insurance. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  La  Salle  Street,  Chicago,  Illinois 
60690: 

1.  Hasten  Bancorp,  Indianapolis. 
Indiana;  to  acquire  100  percent  of  the 
voting  shares  of  Sullivan  State  Bank, 
Sullivan,  Indiana;  First  Bank  and  Trust 
Company  of  Caly  County,  Brazil, 
Indiana;  and  Peoples  State  Bank, 
Farmersburg.  Indiana,  and  Farmers 
Banc  Inc.  Tipton,  Indiana,  and  thereby 
indirectly  acquire  Farmers  Loan  and 
Trust  Company,  Tipton,  Indiana. 

2.  NBA  Holding  Company,  Davenport, 
Iowa;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  National  Bank  of  Aledo, 
Aledo,  Illinois.  Comments  on  this 
application  must  be  received  by  May  25, 
1988. 

Board  of  Govemors  of  the  Federal  Reserve 
System.  April  28, 198& 

James  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  88-9585  Filed  4-24-88;  8:45  am] 

BHXma  CODE  UIO-OI-M 


Johnaon  Bancsharas,  Inc;  Acquisition 
of  Company  Engaged  in  Parmisaible 
Nonbanking  ActivttiM 

The  organization  listed  in  this  notice 
has  applied  under  S  225.23  (aK2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2)  or  (f))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Govemors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Govemors  not  later  than  May  5, 1988. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Johnson  Bancshares,  Inc.,  Chaffield, 
Minnesota:  to  acquire  Northwest 
Security  Agency,  Inc.,  Chatfield, 
Minnesota,  and  thereby  engage  in 
general  insurance  activities  in  a  place 
with  a  population  not  exceeding  5,000 
and  to  retain  a  loan  through  the 
acquisition  of  Agency  pursuant  to 
Si  225.25(8)(iii)  and  225.25(b)(l)(iv)  of 
the  Board's  Regulation  Y.  iliese 
activities  will  be  conducted  in  Chaffield, 
Minnesota. 


Board  of  Govemora  of  the  Federal  Reserve 
System,  April  28, 198& 
James  McAfee, 

Associate  Secretary  afthe  Board. 
(FR  Doc  88-9588  Field  4-29-88;  a-45  am] 
■axwa  CODE  •si»«i-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Atootiol,  Drug  Abuae,  and  Mental 
Healtti  Administration 

Research  Grants  on  Factors 
Contributing  to  the  Sequencing  of 
Alcohol  and  Other  Drug  tJsa 

AQENCY:  National  InsUhite  on  Alcdiol 
Abuse  and  Alcoholism,  National 
Institute  on  Drug  Abuse,  HHS. 
action:  Notice  of  a  special  program 
announcement  for  research  grants  on 
factors  cootributing  to  the  sequencing  of 
alcohol  and  other  drug  use. 

summary:  The  National  Institiite  on 
Alcohol  Abuse  and  Alcoholism 
(NLAAA)  and  the  National  Institute  on 
Drug  Abuse  (NIDA)  announce  the 
availability  of  a  special  program 
announcement  to  make  Grant  Awards 
for  basic  and  applied  research  projects 
concerning  factors  contributing  to  the 
sequencing  of  alcohol  and  other  drug 
use.  This  announcement  specifically 
seeks  grant  applications  supporting 
research  aimed  at  understanding  the 
factors  that  contribute  to  the  progression 
from  initial  drug  and  alcohol  use  to  drug 
and  alcohol  dependence.  This 
announcement  is  intended  to  encourage 
research  proposals  which  will  identify 
drug  sequencing  patterns  among 
differing  subpopulations  of  adolescents 
and  to  identify  the  biological, 
psychological,  and  social  markers  of  the 
timing  of  progression  from  one  class  of 
substances  to  another.  Other  areas  of 
research  interest  include  variations  by 
gender,  economic  and  social  class, 
geographic  region,  urbanization,  ethnic 
groups,  and  birth  cohorts.  NIAAA  and 
NIDA  urge  grant  applicants  to  give 
added  attention  to  the  inclusion  of 
women  and  minorities  in  study 
populations.  If  minorities  and  women 
are  not  included  in  a  given  study,  a  clear 
rationale  for  their  exclusion  should  be 
provided.  Applicants  may  be  funded 
jointly  by  both  Institutes,  or  by  one 
Institute,  depending  on  the  emphasis  of 
the  research  project. 

Receipt  Dates  for  Applications: 
February  1.  June  1,  October  1  of  each 
year  as  provided  by  the  regular 
Research  Grant  Application  schedule. 

For  a  Copy  of  the  Announcement 
Contac;  The  National  Clearinghouse  for 
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Alcohol  and  Drug  Information  (NCADI), 

Reference  Department.  P.O.  Box  2345 

Rockville,  Maryland,  20852.  Telephone: 

(301)  468-2600. 

Donald  laa  Macdaaeld. 

Administrator.  AlcohoL  Drug  Abuse,  and 

Mental  Health  Administration. 

(FR  Doc.  88-9805  Filed  4-29-88;  8:45  ami 
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Food  and  Drug  Administration 
[Docket  No.  88M-0157] 

Drug  Export;  Genetic  Systems  HIV 
Antigen  EIA  and  Genetic  Systems  tflV 
Antigen  Neutralization  Test  Kits 

AGENCY:  Food  and  Drug  Administration. 
ACnON:  Notice. 

SUMMAHV:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Genetic  Systems  has  filed  an 
application  requesting  approval  for  the 
export  of  the  biological  products 
Genetics  Systems  HFV  Antigen  ELA  and 
Genetic  Systems  HIV  Antigm 
Neutralization  Test  kits  to  Australia. 
ADORCSS:  Relevant  information  on  (his 
application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane.  Rockville,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquires 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 

FOR  FURTHDI INFORMATHW  CONTACT 

Boyd  Fogle,  Jr.,  Center  for  Biologies 
Evaluation  and  Research  (HFN-322), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857,  301- 
295-8095. 

SUPPt^MENTARY  INFORMATION:  The  Drug 
Export  Amendments  Act  of  1986  (Pub.  L 
99-660)  (section  802  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
drugs  that  are  not  currently  approved  in 
the  United  States.  The  approval  process 
is  governed  by  section  802(b]  of  the  act. 
Section  802(b)(3)(B)  of  the  act  sets  fortii 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(bK3KB) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
a{q>licati(Ma  for  export  to  facilitate  public 
participation  in  its  review  of  the 


application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Genetic  Systems,  3005  First  Ave„ 
Seattie.  WA  96121.  has  filed  an 
applicatioa  requesting  approval  for  the 
export  to  Australia  of  the  biolo(^cal 
products  Genetic  Systems  HIV  Antigen 
EIA  aiul  Genetic  Systems  HIV  Antigen 
Neutralization  Test  Icits.  The  Genetic 
Systems  HIV  Antigen  EIA  is  an  enzyme 
immunoassay  for  the  detection  of  HIV 
core  antigen  in  cell  culture  specimens, 
serum,  plasma,  and  cereltrospinal  fluid. 
The  Genetic  Systems  HIV  Antigen 
Neutralization  Test  is  a  test  for  the 
verification  of  HIV  antigen-reactive 
samples  detected  in  the  Genetic  Systems 
HIV  Antigen  EIA.  The  application  was 
received  and  filed  in  the  Center  for 
Biolo^cs  Evaluation  and  Research  on 
April  19, 1988,  which  shall  be  considered 
the  filing  date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  t¥vo  copies  (except 
that  individuals  may  submit  single 
copies]  and  identified  %vith  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  pjn.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  May  12, 1988, 
and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sec.  802, 
Pub.  L  99-660  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Conunissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  under  21  CFR  5.44. 

Dated:  April  21, 1968.     > 

Thomas  S.  Bozzo, 

Director,  Office  of  Compliance,  Center  for 
Biologies  Evaluation  and  Research. 

[FR  Doc  88-9645  FUed  4-29-88;  &4S  am] 
I  OOOE  41M-0MI 


Health  Resources  and  Services 
Administration 

Availability  of  Funds  for 
Demonstration  Grants  for  Health  Care 
Services  In  the  Home 

agency:  Health  Resources  and  Services 
Administration  HHS. 

ACnow  Notice  of  fund  availability. 


;  The  Health  Resources  and 
Services  Administration  (HRSA) 
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announces  that  applications  are  being 
iccepted  for  a  program  of  grants  to 
Jtates  to  expand  health  care  services  in 
the  home  to  low-income  persons  who 
might  othewise  require  lengthy  hospital 
stays  or  institutionalization.  These 
grants  will  be  awarded  under  the 
provisions  of  sections  395-397  of  the 
Public  Health  Service  Act,  as  added  by 
Pub.  L 100-175,  the  "Older  Americans 
Act  Amendments  of  1987."  Persons 
eligible  for  health  services  in  the  home 
are  low-income  individuals  who  lack 
adequate  access  to  these  services  and 
are  at  risk  of  institutionalization  or 
prolonged  hospitalization.  Applicants 
should  show  that  the  need  for  health 
services  in  the  home  to  avoid  i 

institutionalization  or  prolonged 
hospital  stays  is  not  being  met  by 
existing  public  or  private  entities  or 
programs  due  to  the  extent  of  the  need, 
reimbursement  policies,  or  health  | 

service  delivery  patterns.  j 

DATE:  All  applications  must  be  delivered 
to  the  contact  designated  in  this 
annoimcement  or  be  postmarked  by  July 
1. 1988,  to  be  considered  timely.  Any 
application  which  does  not  meet  the 
deadline  date  will  be  returned  to  the 
State. 

address:  Application  kits  (Form  PHS 
5161-1  with  revised  facesheet  DHHS 
Form  424,  as  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0348-0006)  may  be  obtained 
from,  and  completed  applications  should 
be  mailed  to,  Chief,  Special  Projects 
Section,  Office  of  Program  Support, 
Bureau  of  Health  Care  Delivery  and 
Assistance,  Health  Resources  and 
Services  Administration,  Room  7A-20, 
5600  Fishers  Lane,  Rockville,  Maryland 
20857,  telephone  (301]  443-1050. 
SUPPLEMENTARY  INFORMATION:  Public 
Law  100-175  adds  a  Part  K  to  Title  m  of 
the  Public  Health  Service  Act,  which 
authorizes  the  Secretary,  acting  through 
the  Administrator  of  HRSA,  to  award 
not  less  than  3,  and  not  more  than  5, 
grants  to  States,  which  may  not  exceed 
3  years  in  duration,  for  the  purpose  of 
assisting  grantees  in  carrying  out 
demonstration  projects:  (1)  To  identify 
low-income  individuals  who  can  avoid 
institutionahzation  or  prolonged 
hospitalization  if  skilled  medical 
services  or  related  health  services  (or 
both)  are  provided  in  the  homes  of  the 
individuals;  (2)  to  pay  the  costs  of  the 
provision  of  such  services  in  the  homes 
of  such  individuals;  and  (3)  to 
coordinate  the  provision  by  public  and 
private  entities  of  such  services,  and 
other  long-term  care  services,  in  the 
homes  of  the  individuals.  Public  Law 
100-202.  the  Fiscal  Year  1988  Continuing 
Resolution,  provides  approximately  $4.7 


million  for  such  grants.  Each  grant  will 
be  awarded  to  an  agency  of  State 
government  designated  by  the  Governor 
of  the  State  to  imdertake  this  program 
and  will  average  $900,000  for  a  3-year 
period.  The  State  governmental  agency 
may  award  grants  or  contracts  to  other 
entities  for  the  provision  of  services  or 
other  necessary  supportive  activities. 
The  term  "State"  includes,  in  addition  to 
the  several  States,  only  the  District  of 
Columbia,  Guam,  the  Commonwealth  of 
Puerto  Rico,  the  Northern  Mariana 
Islands,  the  Virgin  Islands,  American 
Samoa,  the  Federated  States  of 
Micronesia,  the  Republic  of  the  Marshall 
Islands,  and  the  Trust  Territory  of  the 
Pacific  Islands. 

Grant  Requirements 

•  A  grant  may  not  be  made  to  a  State 
unless  the  State  agrees  to  ensure  that  at 
least  25  percent  of  individuals  receiving 
services  are  65  years  of  age  or  older. 

•  A  State  may  not  make  payments 
from  a  grant  for  any  item  or  service  to 
the  extent  that  payment  has  been  made, 
or  can  reasonably  be  expected  to  be 
made,  under  any  State  compensation 
program,  under  an  insurance  policy, 
under  any  Federal  or  State  health 
benefits  program,  or  by  an  entity  that 
provides  health  services  on  a  prepaid 
basis.  Grant  funds  may  not  be  used  to 
pay  for  currently  financed  public  or 
private  health  care  services. 

•  Under  section  396  of  the  Public 
Health  Service  Act,  the  amount  of 
Federal  grant  funds  may  not  exceed  75 
percent  of  the  cost  of  services  to  be 
provided  by  the  State  for  the  first  year, 
65  percent  for  the  second  yean  and  55 
percent  for  the  third  year. 

•  The  State  must  make  available  non- 
Federal  contributions  equal  to  the 
remaining  costs  of  providing  services. 
Non-Federal  contributions  may  be  in 
cash  or  in  kind,  fairly  evaluated, 
including  plant,  equipment,  or  services. 

•  Amounts  provided  by  the  Federal 
government,  or  services  assisted  or 
subsidized  to  any  significant  extent  by 
the  Federal  government,  may  not  be 
counted  toward  the  non-Federal 
contribution  requirement. 

•  No  more  than  10  percent  of  the 
approved  grant  may  be  for 
administrative  expenses. 

Criteria  for  Evaluating  Applications 

A  grant  may  not  be  made  to  a  State 
unless  the  State  has  submitted  an 
application  for  the  grant.  Each 
application  must  contain  a  description 
of  the  purposes  for  which  the  State 
expects  to  expend  the  grant  funds.  The 
description  of  purposes  must  include 
information  relating  to  the  programs  and 
activities  to  be  supported  and  the 


services  to  be  provided,  the  number  of 
individuals  who  will  receive  services 
imder  the  grant,  a  description  of 
intended  expenditures,  including  the 
average  costs  of  providing  services  to 
each  individual  and  a  description  of  the 
manner  in  which  the  programs  and 
activities  will  be  coordinated  with  any 
similar  programs  and  activities  of  public 
and  private  entities. 

In  its  review  of  applications  for  grants 
for  the  provision  of  the  services  and 
activities  imder  section  395(a)  of  the 
Act  HRSA  will  consider  the  extent  to 
which  an  application  addresses: 

(a)  The  categories  of  need  identified, 
including  the  number  of  low-income 
individuals  in  need  of  services  by  each    . 
category; 

(b)  Hie  extent  of  need  not  being  met 
within  each  category; 

(c)  Adequacy  and  feasibility  of  the 
applicant's  proposed  program  of 
activities,  services,  and  plans  for  the 
coordination  and  utilization  of  other 
resotu^es,  including: 

•  Methodology  for  identifying  low- 
income  individuals  who  could  avoid 
institutionalization  or  prolonged 
hospitalization  through  the  proposed 
program, 

•  Extent  to  which  the  proposed 
program  identifies  the  problems  of 
access  to  health  care  services  in  the 
home. 

•  Design  of  the  home  health  delivery 
system,  including: 

— ^Intemal  coordination  among  its 
several  components, 

— External  coordination  with  similar 
and  complementary  programs  and 
activities  of  public  and  private  entities 
at  both  the  State  and  local  level, 

— ^Development  of  an  individual  patient 
case  management  strategy  that 
utilizes  existing  hospital  and 
community-based  health  and  support 
systems, 

— Strategy  for  qualify  assurance, 

—Measures  and  controls  for  efficiency 
and  cost  effectiveness: 

(d)  Design  and  adequacy  of  the  plan 
and  methodology  for  evaluating  the 
results  of  the  demonstration  project 

Administration 

To  receive  an  award,  the  applicant 
must  submit  an  application  which 
demonstrates  an  abilify  to  follow  all 
administrative  requirements  contained 
in  the  authorizing  statute  and  must 
submit  a  Statement  of  Agreement  in 
which  the  applicant  agrees  to  comply 
with  the  requirements  of  the  statute 
concerning  the  provision  of  matching 
funds,  the  provision  of  specified  health 
services,  restrictions  on  the  use  of  funds 


administration  of  grants,  and  limitation 
on  administrative  expenses. 

Other  Award  information 

This  program  is  considered  to  be 
subject  to  the  provisions  of  Executive 
Order  12372,  Intergovernmental  Review 
of  Federal  Programs  and  45  CFR  Part 
100. 

Executive  Order  12372  allows  States 
the  option  of  setting  up  a  system  for 
reviewing  applications  from  within  their 
States  for  assistance  under  certain 
Federal  programs.  The  application 
packages  to  be  made  available  by 
DHHS  will  contain  a  listing  of  States 
which  have  chosen  to  set  up  a  review 
system  and  will  provide  a  point  of 
contact  in  the  States  for  that  review. 
Since  60  days  are  allowed  for  this 
review,  applicants  are  advised  to 
discuss  projects  with  and  provide  copies 
of  their  applications  to  contact  points  as 
early  as  possible.  At  the  latest  an 
applicant  should  provide  the  application 
to  the  State  for  review  at  the  same  time 
it  is  submitted  to  Bureau  of  Health  Care 
Delivery  and  Assistance. 

Catalog  of  Federal  Domestic 
Assistance:  In  the  OMB  Catalog  of 
Federal  Domestic  Assistance,  the  Health 
Care  Services  in  the  Home 
Demonstration  Grant  Program  is  listed 
as  Number  13.159. 

Dated:  April  27. 1988.' 

David  N.  Sundwall, 

Administrator. 

[FR  Doc.  88-9604  Filed  4-29-88;  8:45  am] 
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National  Organ  Transplant  Act;  Grants 
for  Organ  Procurement  Organizations 

AGENCY:  Health  Resources  and  Services 
Administration,  PHS,  DHHS. 

ACTION:  Notice  of  availability  of  grant 
funds. 

summary:  The  Bureau  of  Maternal  and 
Child  Health  and  Resources 
Development  (BMCHRD),  Health 
Resources  and  Services  Administration 
(HRSA),  annoimces  that  Fiscal  Year 
(FY)  1988  funds  are  available  for  grants 
for  assistance  for  Organ  Procurement 
Organizations  (OPOs).  The  grants  are 
authorized  by  sections  371  and  374  of 
the  Public  Health  Service  (PHS)  Act 
While  the  authorization  of 
appropriations  in  section  371  has  not 
been  extended  explicitly,  funds  for  these 
grants  were  appropriated  under  Pub.  L. 
100-202. 

DATE:  In  order  to  receive  consideration, 
grant  applications  must  be  received  by 
the  close  of  business  July  13, 1988,  by 
Mr.  Waddell  Avery  at  the  address 
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below.  Applications  not  received  by  the 
due  date  will  be  returned  to  the 
applicant.  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either  (1)  Received  on  or  before 
the  deadline  date;  or  (2)  postmarked  on 
or  before  the  deadline  date  and  received 
in  time  for  submission  to  the  review 
committee.  A  legibly  dated  receipt  from 
a  commercial  carrier  .^r  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

FOR  FURTHER  INFORMATION  CONTACT 

Requests  for  technical  or  programmatic 
information  should  be  directed  to  Mr. 
Remy  Aronoff,  Chief,  Analysis  and 
Operations  Branch,  Division  of  Organ 
Transplantation,  Parklawn  Building, 
Room  9-31.  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  (301)  443-7577. 
Requests  for  grant  application  materials 
and  additional  information  regarding 
business,  administrative  or  fiscal  issues 
related  to  the  awarding  of  grants  under 
this  notice  should  be  made  in  writing  to 
Mr.  Waddell  Avery,  Grants 
Management  Officer,  Bureau  of 
Maternal  and  Child  Health  and 
Resources  Development,  Parklawn 
Building,  Room  6-29,  5600  Fishers  Lane, 
Rockville,  Maryland  20857.  (301)  443- 
1440.  Applicants  for  grants  for  OPOs 
will  use  Form  PHS  5181  with  revised 
face  sheet  HHS  Form  424,  approved 
under  OMB  Control  Number  0348-0006. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Organ  Transplant  Act 
Pub.  L.  98-507,  amended  the  PHS  Act  to 
authorize  the  establishment  of  a 
program  of  grants  for  the  planning, 
establishment  initial  operation  and 
expansion  of  OPOs. 

Section  371  and  374  of  the  PHS  Act 
state  that  in  awarding  grants  for  OPOs 
the  Secretary  shall: 

1.  Take  into  consideration  any 
recommendations  made  by  the  Task 
Force  on  Organ  Transplantation 
established  under  section  101  of  the 
National  Organ  Transplant  Act. 

2.  Give  special  consideration  to 
applications  which  cover  geographical 
areas  which  are  not  adequately  served 
by  existing  OPOs. 

3.  Give  priority  to  any  applicant  which 
has  a  formal  agreement  of  cooperation 
with  all  the  transplant  centers  in  its 
proposed  service  area. 

4.  Give  special  consideration  to 
organizations  which  met  the 
requirements  of  a  qualified  OPO  as 
defined  in  section  371(b)  of  the  PHS  Act 
before  the  enactment  of  I>ub.  L  98-507. 


5.  Not  discriminate  against  an 
applicant  solely  because  it  provides 
health  care  services  other  than  those 
related  to  organ  procurement. 

Section  1138  of  the  Social  Security  Act 
provides  that  for  organ  procurement 
costs  attributable  to  an  OIKD  to  be 
reimbursable  under  Medicare  and 
Medicaid,  the  OPO  must  either:  (1)  Be  a 
qualified  OPO  under  section  371(b)  of 
the  PHS  Act  that  is  operating  under  a 
grant  under  section  371(a),  or  (2)  have 
been  certified  or  recertified  within  the 
past  two  years  as  meeting  the  standards 
of  section  371(b).  The  OPO  must  also 
meet  the  other  standards  of  section  1138 
and  implementing  regulations  of  the 
Health  Care  Financing  Administration 
(42  CFR  435.301-308).  Section  1138  also 
states  that  only  one  OPO  may  be 
designated  within  the  same  service  area. 

Program  Objectives 

The  principal  purpose  of  the  grant 
program  is  to  increase  the  availability  of 
donor  organs  in  this  country  by 
improving  the  overall  organ 
procurement  system.  The  Task  Force  on 
Organ  Transplantation  recommended 
that  the  program  emphasize  the  need  to 
increase  substantially  the  number  of 
organ  donors  and  to  encourage 
innovations  which  could  be  readily 
duplicated  for  national  application.  The 
Task  Force  recommended  the  following 
three  priorities  for  the  program: 

1.  Proposals  to  consolidate  and 
coordinate  organ  procurement  efforts 
where  multiple  programs  currently  exist. 

2.  Proposals  which  would  enable  the 
applicant  to  develop  new  approaches  to 
improve  the  efficiency  and  effectiveness 
of  an  existing  program  so  as  to  increase 
the  number  of  organ  donors  within  a 
service  area,  e.g.,  community  education 
regarding  the  process  for,  and  the 
importance  of  organ  donation. 

3.  Proposals  to  expand  present  efforts 
to  increase  the  number  of  organ  donors 
within  a  service  area,  e.g.,  satellite 
programs  and  expanding  services  to 
serve  dispersed  rural  areas. 

Types  of  Grants 

To  accomplish  the  above  objectives, 
the  Secretary  will  award  planning, 
initial  operation  and  expansion  grants  to 
eligible  applicants  consistent  with  the 
statute  and  Task  Force 
recommendations  as  specified  in  this 
Notice.  Applications  for  planning  and 
initial  operation  grants  will  be 
considered  for  funding  only  for  the 
purpose  of  consolidation  of  multiple 
programs  where  such  programs 
currently  exist. 
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Availability  of  Funds 

A  total  of  $1,400,000  is  available  in  FY 
1988  for  grants  for  OPOs.  Because  of  the 
limited  funds  available  and  the  priorities 
determined  by  the  Secretary,  grant 
awards  will  be  less  than  the  maximum 
amount  permitted  in  section  374  of  the 
PHS  Act.  Limiting  the  award  level  will 
permit  the  Department  to  provide 
assistance  to  a  larger  number  of 
organizations. 

Planning  grants  will  be  for  a  project 
period  of  one  year  and  will  not  exceed 
$50,000. 

Initial  operation  grants  may  be  for  a 
project  period  of  up  to  two  years  and 
will  not  exceed  $200,000. 

Expansion  grants  may  be  for  a  project 
period  of  up  to  two  years  and  will  not  ^ 
exceed  $150,000.     . 

Eligible  Applicants 

Nonprofit  entities  that  are  OPOs  anA 
have  been  designated  by  the  Health 
Care  Financing  Administration  as  an 
OPO  under  section  1138(b)  of  the  Social 
Security  Act  may  apply  for  these  grants. 

Review  and  Evaluation  Criteria  I 

Grant  applications  will  be  evaluatea 
by  an  objective  review  committee 
according  to  established  Bureau 
procedures.  The  following  criteria  will 
be  considered: 
— The  consistency  with  the  program's 

objectives  and  priorities; 
— ^The  adequacy  of  the  methods 

proposed  to  carry  out  the  project; 
— ^The  appropriateness  of  the  work  plan 

and  schedule  for  organizing  and 

completing  the  project; 
— The  capability  of  the  organization  to 

complete  the  project  as  proposed; 
— ^The  adequacy  of  supporting 

documentation  justifying  the  proposal; 
— ^The  reasonableness  of  the  budget; 
— ^The  qualifications  of  the  project 

director  and  sta^;  and 
— ^The  plan  to  continue  beyond  the  grant 

period  the  activity  or  activities 

intitiated  under  this  grant  including 

plans  to  secure  other  funding  sources. 

Proposed  projects  also  will  be 
evaluated  according  to  the  statutory 
guidelines  as  described  in  the 
Background  section  of  this  Notice  and 
the  recommendations  of  the  Task  Force 
on  Organ  Transplantation  as  described 
in  the  Program  Objectives  section  of  this 
Notice.  The  Secretary  will  give  highest 
priority  to  expansion  grants 
demonstrating  new  or  innovative 
approaches  to  increasing  organ  donation 
and  procurement.  New  or  innovative      , 
approaches  may  include,  for  example, 
programs  for 
— Professional  training  for  physicians 

and  other  health  professionals 


designed  to  promote  the  concept  t)f 
organ  donation  including  discussion  of 
criteria  for  organ  and  tissue 
procurement,  required  request  laws 
and  other  operative  State  statutes. 
Such  training  should  take  into 
consideration  the  emotional  and  other 
needs  of  potential  donors  and  next  of 
kin.  and 

— Promoting  public  awareness  of  organ 
donation,  including  efforts  to  identify 
appropriate  population  groups  or 
geographic  areas  in  need  of  specially- 
targeted  programs,  and  to  develop 
such  educational  programs. 
Examples  of  priority  expansion 

projects  are  programs  for: 

— Development  of  satellite  programs 
which  expand  services  to  dispersed 
rural  populations,  and 

— Formation  of  groups  to  coordinate 
activities  of  organ  and  tissue 
procurement  organizations,  e.g., 
establishment  of  consortia. 

Surveys  of  attitudes  toward  organ 
donation  should  not  be  proposed  unless 
it  is  demonstrated  that  results  from 
similar  surveys  conducted  in  other  areas 
are  not  applicable.  Likewise,  proposals 
for  development  of  written  and  audio- 
visual materials  will  not  receive  funding 
if  similar  materials  produced  elsewhere 
are  usable. 

Computerization  projects  will  be 
given  low  priority  by  reviewers  unless 
they  demonstrate  a  new  or  unique 
methodology  which  is  of  national 
significance  (i.e.,  the  methodology  would 
be  of  demonstrable  assistance  to  all 
OPOs  and  would  signify  an  important 
advance  beyond  existing  methods). 

Technical  Assistance  Meetings 

Two  technical  assistance  meetings 
will  be  held  for  prospective  OIHD  grant 
applicants.  The  first  meeting  will  be  held 
on  June  8, 1988,  from  10:00  a.m.  to  5:00 
p  jn„  in  Room  9-31  of  the  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland.  The  second  meeting  will  be 
held  on  June  15, 1988  from  1:00  p.m.  to 
5:00  p.m.,  in  the  East  Room  of  the 
Stouffer-Madison  Hotel,  515  Madison 
Street,  Seattle,  Washington. 

AllowaUe  Costs 

The  basis  for  determining  the 
allowability  and  allocability  of  costs 
charged  to  PHS  grants  is  set  forth  in  45 
CFR  Part  74,  Subpart  Q.  The  four 
separate  sets  of  cost  principles 
prescribed  for  recipients  of  grants  for 
OPOs  are:  Office  of  Management  and 
Budget  (OMB)  Circular  A-87  for  State- 
and  local  governments;  OMB  Circular 
A-21  for  institutions  of  higher  education: 
45  CFR  Part  74,  Appendix  E  for 
hospitals;  and  OMB  Circular  A-122  for 
nonprofit  organizations. 


Odier  Award  Infonnation 

A  successful  applicant  under  this 
notice  will  submit  reports  in  accordance 
with  the  provisions  of  the  general 
regulations  which  apply  under  45  CFR 
Part  74,  Subpart  J.  Monitoring  and 
Reporting  of  Program  Performance. 

Executive  Order  12372 

Grants  awarded  imder  this  notice  are 
subject  to  the  provisions  of  Executive 
Order  12372,  as  implemented  by  45  CFR 
Part  100.  which  allows  States  the  option 
of  setting  up  a  system  for  reviewing 
applications  from  within  their  States  for 
assistance  under  certain  Federal 
programs.  The  appUcation  packages 
made  available  under  this  Notice  will 
contain  a  listing  of  States  which  have 
chosen  to  set  up  such  a  review  sysem 
and  will  provide  a  point  of  contact  in  the 
States  for  the  review.  Applicants  should 
promptly  contact  their  States  for  the 
review.  Applicants  should  promptly 
contact  their  State  Single  Point  of 
Contact  (SPOC)  and  follow  its 
instructions  prior  to  the  submission  of 
an  application.  The  SPOC  has  60  days 
after  the  application  deadline  date  to 
submit  its  review  comments. 

The  OMB  Catalogue  of  Federal 
Domestic  Assistance  Number  for  this 
program  is  13.134. 

Dated:  March  12, 198a 
David  N.  Sundwall. 

Administrator.  HRSA. 

[FR  Doc.  88-9615  Filed  4-29-68: 8:45  am] 
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National  Instttutes  of  Health 

General  CHnical  Researcti  Centers 
Committee; 

Pursuant  to  Pub.  L  92-463,  notice  is 
-hereby  given  of  the  meeting  of  the 
General  Clinical  Research  Centers 
(GCRC)  Committee,  Division  of 
Research  Resources  (DRR),  June  15-16, 
1988,  National  Institutes  of  Health, 
Conference  Room  6,  Building  31,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

The  meeting  will  be  open  to  the  public 
on  June  16  from  1:00  p.m.  to  2:30  p.m., 
during  which  time  there  will  be 
comments  by  the  Director,  DRR;  and  an 
update  on  the  GCRC  I^ogram. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  witii  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.C.  and  section 
10(d)  of  Pub.  L.  92-463.  the  meeting  will 
be  closed  to  the  public  on  June  15,  from 
9:00  a.m.  to  5:00  p.m.  and  fh)m  8:30  a.m. 
June  16  to  approximately  12:00  p.m.  for 
the  review,  discussion,  and  evaluation 


of  individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mr.  James  Augustiiie.  Information 
Officer,  Division  of  Research  Resources, 
Bldg.  31,  Rm.  5B-10,  National  Institutes 
of  Health,  Bethesda,  Maryland  20892, 
(301)  496-^545,  will  provide  a  summary 
of  the  meeting  and  a  roster  of  the 
Committee  members  upon  request.  Dr. 
Stanley  L.  Slater,  Executive  Secretary  of 
the  General  Clinical  Research  Centers 
Review  Committee,  Building  31,  Room 
5B-51,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892,  (301)  496- 
6595.  will  furnish  program  information 
upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.333,  Clinical  Research, 
National  Institute  of  Health) 

Dated:  April  19, 1988. 
Betty  J.  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  68-9672  Filed  4-29-68: 8:45  am] 

BHXIMO  COOE  4140-01-M      ■ 


National  Cancer  Institute;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the    ■ 
Cancer  Clinical  Investigation  Review 
Committee,  National  Cancer  Institute, 
June  27-28, 1988,  at  the  Historic  Inns  of 
Annapolis,  16  Church  Circle.  Annapolis, 
MD  21401. 

This  meeting  will  be  open  to  the 
public  on  June  27  from  8:30  a.m.  to  9  a.m. 
for  reports  by  the  Executive  Secretary 
and  Chairman  of  the  Cancer  Clinical 
Investigation  Review  Committee. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c](4]  and 
552b(c)(6),  Title  5,  U.S.C.  and  section 
10(d)  of  Pub.  L  92-463.  the  meeting  will 
be  closed  to  the  public  on  June  27,  from 
9  a.m.  to  recess;  and  on  June  28  from  8:30 
a.m.  to  adjournment  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications  and  cooperative 
agreements.  These  grant  applications . 
and  cooperative  agreements  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information.conceming 
individuals  associated  with  these 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Mrs.  Winifred  Lumsden,  the 
Committee  Management  Officer. 
National  Cancer  Institute,  Building  31, 
Room  10A06,  National  Institutes  of 
Health,  Bethesda.  Maryland  20892  (301/ 
496-5708)  will  provide  summaries  of  the 
meeting  and  rosters  of  committee 
members  upon  request. 

Dr.  Mary  Ann  Sestili,  Executive 
Secretary,  Cancer  Clinical  Investigation 
Review  Committee,  National  Cancer 
Institute,  Westwood  Building,  Room  836, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892  (301/496-7481)  will 
provide  substantive  program 
information  upon  request. 

Dated:  April  19, 1988. 
Betty  J.  Beveridge. 

Committee  Management  Officer,  NIH. 
[FR  Doc.  88-9673  Filed  4-29-88: 8:45  am] 
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National  Center  for  Nursing  Research 
Advisory  Council;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Center  for  Nursing  Research  . 
Advisory  Council,  National  Center  for 
Nursing  Research,  June  16-17, 1988, 
Building  31C,  Conference  Room  10, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20692. 

This  meeting  will  be  open  to  the 
public  on  June  16,  from  9  a.m.  to  2:30 
p.m.  and  on  June  17  from  8:30  a.m.  to 
adjournment.  Agenda  items  to  be 
discussed  will  include  the  NCNR 
Director's  Report.  Conference  on 
Nursing  Resources  and  Patient  Care 
Delivery.  Functions  of  the  Division  of 
Nursing,  Update  on  the  Commission  on 
Nursing,  AIDS  Expedited  Review, 
Update  on  President's  Commission  on 
AIDS,  NCNR  Advisory  Council  Biennial 
Report  to  Congress,  NCNR  Director's 
Biennial  Report.  Research  Training 
Trajectory,  and  NCNR  Information 
Resources. 

Attendance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.C.  and  section 
10(d)  of  Pub.  L.  92-463,  the  meeting  will 
be  closed  to  the  public  on  June  16  from 
2:30  p.m.  to  completion  of  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  The  applications  and 
the  discussions  could  reveal  confidential 
trade  secrets  or  conmiercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


The  meeting  will  be  open  on  June  16 
immediately  following  the  review  of 
applications,  if  any  policy  issues  are 
raised  which  need  further  discussion. 

Mrs.  Ruth  K.  Aladj,  Executive 
Secretary,  National  Center  for  Nursing 
Researcli  Advisory  Council,  National 
Institutes  of  Health,  Building  31A,  Room 
lElO,  Bethesda,  Maryland  20892,  (301) 
496-0472,  will  provide  a  summary  of  the 
meeting,  roster  of  committee  members, 
and  substantive  program  information 
upon  request. 

Dated:  April  19, 1968. 
Betty ).  Beveridge. 

Committee  Management  Officer,  NIH. 
[FR  Doc.  68-9674  Filed  4-29-86;  6:45  am] 

BtLLNM  COOC  4140-01-«l 


National  Advisory  Allergy  and 
Infectious  Diseases  Council;  Meetings 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Allergy  and 
Infectious  Diseases  Council,  National 
Institute  of  Allergy  and  Infectious 
Diseases,  and  its  subcommittees  on  May 
23-24, 1988  at  the  National  Institutes  of 
Health,  Building  3lC,  Conference  Room 
10,  Bethesda,  Maryland  20892. 

The  meeting  will  be  open  to  the  pubhc 
on  May  23  from  approximately  9  a.m.  to 
9:15  a.m.  for  opening  remarks  of  the 
Institute  Director  and  again  from  1:30 
p.m.  to  approximately  4  p.m.  for 
discussion  of  procedural  matters, 
Council  business,  and  a  report  from  the 
Institute  Director  which  will  include  a 
discussion  of  budgetary  matters.  The 
primary  program  discussions  will 
include  a  report  by  the  Director, 
Division  of  Research  Grants  on  the 
percentile  system;  a  report  by  the 
Director,  NIAID  on  research  dollars; 
and,  the  presentation  of  the  NIAID 
Biennial  Council  Report  by  the  Director, 
Extramural  Activities  Program,  NLAID. 

In  accordance  with  the  provisions  set 
forth  in  sections  552(c)(4)  and  552(c)(6), 
Title  5,  U.S.C.  and  secdon  10(d)  of  Pub. 
L  92-463,  the  meeting  of  the  NAAIDC 
Acquired  Immunodeficiency  Syndrome 
Subconmiittee,  NAAIDC  Allergy  and 
Immunology  Subcommittee  and  the 
NAAIDC  Microbiology  and  Infectious 
Diseases  Subcommittee  will  be  closed  to 
the  public  for  approximately  four  hours 
for  review,  evaluation,  and  discussion  of 
individual  grant  applications.  It  is 
anticipated  that  this  will  occur  from  9:15 
a.m.  until  approximately  12:30  p.m.  on 
May  23.  The  meeting  of  the  full  Coimcil 
will  be  closed  from  approximately  8:30 
a.m.  until  adjournment  on  May  24  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  appUcations.  These 
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applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applicatiiins,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Patricia  Randall,  Office  of 
Research  Repealing  and  Public 
Response,  National  Institute  of  Allergy 
and  Infectious  Diseases.  Building  31. 
Room  7A32,  National  Institutes  of 
Health.  Bethesda.  Mai7land  20892. 
telephone  (301-496-5717],  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request. 

Dr.  John  W.  Diggs,  Director, 
Extramural  Activities  Program.  NIAID. 
NIH,  Westwood  Building,  Room  703, 
telephone  (301-496-7291),  will  provide 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nob.  13.B55,  Pharinacoiogical 
Sciences;  13.856.  Mircobiology  and  Infectiaus 
Diseases  Research.  National  Institute*  of 
Health. 

Dated:  April  19, 196& 
B«tty  ).  Bevcridge, 

Committee  Management  Officer.  NIH. 
(FR  Doc  8S-W7S  Filed  4-29-88:  8:45  ainl 
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National  Institute  of  Allergy  and 
Infectious  Diseases;  Meeting 

Porsnant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the  Basic 
Virology,  Immunology  and  Pathogenesis 
Subcommittee  of  the  Acquired 
Immunodeficiency  Syndrome  Research 
Review  Committee,  National  Institute  of 
Allergy  and  Infectious  Diseases,  on  June 
1, 1988.  at  the  Hyatt  Regency  Bethesda,  1 
Bethesda  Metro  Center.  Bethesda, 
Maryland  20814. 

The  meeting  will  be  open  to  the  public 
from  8:30  a.m.  to  9  a.m.  on  June  1  to 
discuss  administrative  details  relating  to 
committee  business  and  for  program 
review.  Attendance  by  the  public  will  be 
limited  to  space  available.  In 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c)(8). 
Title  5.  U5.C  and  section  10(d}  of  Pub.  L 
92-463.  the  meeting  of  the  Basic 
Virology,  Immunology  and  Pathogenesis 
Subcommittee  will  be  closed  to  the 
public  for  the  review,  discussion,  and 
evaluation  of  individual  grant  I 

applications  and  contract  proposals 
from  9  a.m.  on  June  1,  until  adjournment, 
lliese  applications,  proposals,  and 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 


applications  and  proposals, ^he 
disclosure  of  which  would  constittite  a 
clearly  unwarranted  inrasion  of 
personal  priracy. 

Ms.  Patricia  Randall,  Office  of 
Research  Reporting  and  Public 
Response,  National  institute  of  Allergy 
and  Infectious  Diseases,  Building  31, 
Room  7A32.  National  Institutes  of 
Health,  Bethesda,  Maryland  20892, 
telephone  (301-496-5717,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request. 

Dr.  Olivia  T.  Preble,  Executive 
Secretary,  Basic  Virology,  Immunology 
and  Pathogenesis  Subcommittee  of  the 
Acquired  Immunodeficiency  Syndrome 
Research  Review  Committee.  NIAID, 
NIH,  Westwood  Building,  Room  753, 
Bethesda.  Maryland  20892.  telephone 
(301-496-8208),  will  provide  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
PrograiB  No*.  13.855,  Pharmacological 
Sciences;  13.856,  Microbiology  and  Infectious 
Diseases  Research,  National  Institutes  of 
Health.) 

Dated:  April  22. 19B& 
Betty ).  Beveridge, 

Committee  Management  Officer.  NIH. 
[FR  Doc.  88-9670  Filed  4-29-88:  8:45  am] 
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National  Advisory  CtiHd  Health  and 
Human  Development  Council;  Meeting 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Child  Health  and 
Human  Development  Council  June  6-7. 
1988.  in  Building  31,  Conference  Room 
10,  National  Institutes  of  Health, 
Bethesda,  Maryland,  and  the  meeting  of 
the  Subcommittee  on  Planning  on  )une  6 
from  8-.30  a.m.  to  9:30  a.m.  in  Building  31. 
Room  2A03. 

The  Council  meeting  will  be  open  to 
the  public  on  June  6  from  9:30  a.m.  until 
5:00  p.m.  The  agenda  includes  a  report 
by  the  Director.  NICHD,  and  a 
presentation  by  the  Endocrinology, 
Nutrition  and  Growth  Branch,  Center  for 
Research  for  Mothers  and  Children.  The 
meeting  will  be  open  on  June  7 
immediately  following  the  review  of 
applications  if  any  policy  issues  are 
raised  which  need  further  discussion. 
The  Subcommittee  meeting  will  be  open 
on  June  6  from  8:30  a.m.  to  9:30  a.m.  to 
discuss  program  plans  and  the  agenda 
for  the  next  Council  meeting. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provision  set 
forth  in  sections  552b{c)t4)  and 
552b(cH6).  Title  5.  U.S.C.  and  section 
10(d)  of  Pub.  L.  92-463.  the  meeting  wHl 
be  closed  to  the  public  on  June  7  from 


8:30  a.m.  to  completion  of  tfie  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  Hiese  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Linda  Hall  Council  Secretary, 
NICHD,  Executive  PLaza  North,  Room 
520,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892,  Area  Code 
301,  496-1485,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  Council 
members  as  well  as  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.864.  Population  Research, 
and  13.865,  Research  for  Mothers  and 
Children,  National  Institutes  of  Health.) 
Dated:  April  19, 1988. 
Betty  ].  Beveridge, 

Committee  Management  C^icer,  NIH 
[FR  Doc.  86-9677  Filed  4-29-88:  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[ES  %m  -OS  4S20-13;  ES-0387M,  Group 
1761 

Florida;  Filing  of  nets 

April  28, 198a 

1.  The  plat,  in  ten  sheets,  of  the  survey 
of  the  subdivisions  of  sections  1,  2, 3,  5, 
9.  ID,  11. 12. 14  and  15  and  the  metes^ 
and-bounds  survey  of  certain  parcels  in 
sections  2.  3,  and  10,  Township  18  South, 
Range  24  East.  Tallahassee  Meridian. 
Florida,  will  be  officially  filed  in  the 
Eastern  States  Office.  Alexandria. 
Virginia  at  7:30  a.m..  on  June  10. 1988. 

2.  The  survey  was  made  at  the  request 
of  the  U^  Forest  Service. 

3.  Ail  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  of 
subdivisions  must  be  sent  to  the  Deputy 
State  Director  for  Cadastral  Survey, 
Eastern  States  Office,  Bureau  of  Land 
Management  350  South  Pickett  Street, 
Alexandria,  Virginia  22304,  prior  to  7:30 
a.m..  June  10. 1988. 

4.  Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $4.00  per  copy. 
Lane ).  Boiiinan. 

Deputy  State  Director  for  Cadaatrai  Survey 

and  Support  Services. 

(FR  Doc.  8fr4eZ7  Filed  4-29-86;  8:45  am] 
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(ES-MO-06-4520-13;  ES-038779.  Group 
177J  ^^ 

Florida;  FMng  Of  Pfats 

April  26. 198a 

1.  The  plat,  in  six  sheets,  of  the  survey 
of  the  subdivisions  of  sections  8,  IS,  16, 
22,  26  and  27  and  the  metes-and-bounds 
survey  of  certain  parcels  in  sections  8 
and  22,  Township  17  South.  Range  25 
East.  Tallahassee  Meridian,  Florida,  will 
be  officially  filed  in  the  Eastern  States 
Office,  Alexandria,  Virginia  at  7:30  a.m., 
on  June  10, 1988. 

2.  The  siu^ey  was  made  at  the  request 
of  the  U.S.  Forest  Service. 

3.  All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  of 
subdivisions  must  be  sent  to  the  Deputy 
State  Director  for  Cadastral  Survey, 
Eastern  States  Office,  Bureau  of  Land 
Management  350  South  Pickett  Street 
Alexandria,  Virginia  22304,  prior  to  7:30 
a.m.,  June  10. 1988. 

4.  Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $4.00  per  copy. 
Lane  |.  Baanan, 

Deputy  Slate  Director  for  Cadastral  Survey 
and  Support  Services. 

[FR  Doc.  aB-«630  Piled  4-29-48;  8:45  am] 


National  Parti  Service 

IDES-«8-t8I 

Gates  of  ttie  Arctic  Nationat  Parte  and 
Preserve,  Alaska;  ERvlronmental 
Statement;  PuMte  Hearings  and 
Meetings 

action:  Notice  of  the  holding  of  public 
hearings  and  public  meetings:  Draft 
Environmental  Impact  Statement 
Wilderness  Recommeodation  Gates  of 
the  Arctic  National  Paiic  and  Preserve. 

For  Gates  of  the  Arctic  National  Park 
and  Preserve,  four  alternatives  were 
examined  ranging  from  no  action,  which 
means  no  additional  vnldemess 
designation,  to  designating  aU  lands 
witlrin  the  study  aree  as  wilderness. 
Alternative  2.  the  proposed  acdon 
excludes  a  ma|oriiy.  about  68  percent  of 
the  study  area,  from  wilderness 
designation. 

In  the  Federal  Register  of  Monday 
April  11. 1988.  VoL  53.  No.  66.  page 
11916.  a  notice  of  tentative  dates  for 
public  hearings  and  public  meetings  was 
published.  Those  dates  are  now 
finalized  as  follows: 

Two  public  hearings  will  be  held  One 
hearing  will  be  held  in  Andiorage, 
Alaska,  m  Monday  June  6. 1988i  7:00 
p jn..  Third  Floor  Conference  Room. 
Alaska  Regional  Office.  National  Park 


Service.  2525  Gambell  Stieet  Anodier 
hearing  will  be  held  on  Thursday  June  9, 
at  7.-00  pjxL  in  Arlhigton,  Virginia,  at  the 
Professional  Center,  Third  Floor 
Metropolitan  Campus  of  George  Mason 
University,  3401  North  Fairfax  Drive. 

A  section  810  review  will  be 
conducted  as  part  of  the  hearings.  The 
public  hearings  will  also  provide  the 
opportunity  to  receive  oral  and  written 
comments  on  Wilderness 
Recommendations  for  Wrangell-St  Elias 
National  Park  and  Preserve  and  Lake 
Clark  National  Paric  and  Preserve  draft 
environmental  impact  statements,  which 
are  also  on  public  review. 

In  addition,  5  public  meetings  will  be 
held. 
Fairbanks:  June  7 — 7K)0  p.m..  Alaska 

Public  Lands,  bifonnation  Center,  3rd 

and  Cushman 
Allakaket:  June  S— 2:  p.m..  City  Offices 
Coldfbot:  June  8— 7«)  p.m„  Coldfoot 

Services 
Settles:  June  9—2:00  pjn.,  NPS  Ranger 

Station 
Anaktuvuk:  June  0—7:00  p.nL„ 

Community  Cento* 
FOR  RNITHEII  IWyOHMATlOW  CONTACr 
Division  of  Planning.  Alaska  Regional 
Office,  National  Park  Service,  2525 
Gambell  Street.  Anchorage.  Alaska 
99503;  phone  (907)  257-^2854  or  the  park 
headquarters  at  Fairbanks,  Alaska, 
phone  (007)  456-0281. 

Dated:  April  28, 198a 

Approved. 

James  N.  Stewart, 

Associate  Director,  Planning  and 
Development 

[FR  Doc.  88-8621  FUed  4-29-88;  8:45  am) 

MLLMO  COOC  4>1«-T0^ 


[DES-M-17] 

Lal(e  Clark  NatkNial  Parti  and  Preserve, 
Alaska;  EnvtoxNMnental  Statement, 
Putriic  Hearings  and  Meetings 

ACTKMC  Notice  of  the  holding  of  public 
hearings  and  public  meetings;  Draft 
Environmental  Impact  Statement 
Wilderness  Recommendation  Lake 
Clark  National  Park  and  Preserve. 

For  Lake  Clark  National  Paric  and 
Pceserve,  three  alternatives  were 
examined  ranging  from  no  action,  which 
means  no  additional  vrtldemess 
designation,  to  designating  most  lands 
within  the  study  area  as  wilderness. 
Alternative  1,  the  proposed  action  and 
no-action  alternative,  recommends  ao 
study  area  lands  for  wilderness 
desigoatkML 

In  the  Fadwal  B^iatar  ofFriday  April 
1. 1988.  Voi  Sa.  No.  63,  page  10671  and 
Wednesday,  April  20i  1988,  VoL  53.  Ma 


76,  page  12996.  notices  of  tentatfre  dates 
for  public  hearings  and  puUic  meetings 
were  published.  Those  dates  are  now 
finalized  as  follows.  Two  public 
hearings  will  be  held.  One  hearing  will 
be  held  in  Anchorage,  Alaska,  on 
Monday,  June  6, 1988,  7:00  pjn..  Third 
Floor  Conference  Room,  Alaska 
Regional  Office,  National  Park  Service, 
2525  Gambell  Street  Another  hearing 
will  be  held  on  Thursday,  June  9.  at  7:00 
p.m.  in  Arlington,  Virginia,  at  the 
Professional  Center,  Third  Floor, 
Metropolitan  Campus  of  George  Mason 
University,  3401  North  Fairfax  Drive. 

A  section  810  review  will  be 
conducted  as  part  of  the  hearings.  Hie 
public  hearings  will  also  provide  the 
opportunity  to  receive  oral  and  written 
comments  on  Wilderness 
Recommendations  for  Wrangell-St  Elias 
National  Park  and  Preserve  and  Gates 
of  the  Arctic  National  Park  and  Preserve 
draft  environmental  impact  statements, 
which  are  also  on  public  review. 

In  addition,  2  public  meetings  will  be 
held 

Port  Alsworth;  June  t—7iXi  pjn.,  NPS 

Resources  Mgt  Office 
Kenai;  June  14 — 4:00  pjn.  A  7:00  pjn., 

NPS  Office,  405  Overiand  Avenue 

FON  PUirmEn  mrowiATiow  contact: 
Division  of  Planning,  Alaska  Regional 
Office,  National  Paiic  Service,  2525 
Gambell  Street  Anchorage,  Alaska 
99503;  (907)  257-2654  or  the  park 
headquarters  st  701  C  Street  Box  61. 
Anchorage,  Alaska  99513,  phone  (907) 
271-3751. 

Dated-  ^iril  2a  196a 

Approved. 
James  N.  Stewart, 
Associate  Diractor,  Phoning  amd 
Development 

[FR  Doc.  88-M22  Filed  4-29-8a-  8:45  am] 
■UMQ  cooe  4S10-7e-« 


(DES-M-20] 

Wrmgen-SL  EBas  NatkMial  Parti  and 
PfMsrve,  Alaska!  Envfronmenlal 
siaieiiMiii,  PWMC  neerwigs  ana 


action:  Notke  of  the  hokiing  of  public 
hearings  and  public  meeting*;  Draft 
Environmeatal  Impact  Statement 
Wilderness  Recommendation  Wrangell- 
St  Elias  National  Park  and  Preserve. 

For  Wrangell-St  Elias  National  Park 
and  Preserve,  four  alternatives  were 
examined  ranging  from  no  action,  which 
means  no  sddfUonal  wilderness 
designation,  to  designating  all  suitable 
lands  within  the  study  ss  wilderness. 
Alternative  2,  the  proposed  action. 
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recommends  about  273,000  acres,  or  just 
under  9  percent  of  the  study  area  lands, 
for  wilderness  designation.  In  addition, 
about  109,000  acres  of  existing 
wilderness  would  be  deleted  from 
wilderness. 

In  the  Federal  Register  of  Wednesday. 
April  20, 1988.  Vol.  53,  No.  76,  pages 
12906-12997.  a  notice  of  tentative  dates 
for  public  hearings  and  public  meetings 
was  published.  Those  dates  are  now 
finalized  as  follows: 

Two  public  hearings  will  be  held.  One 
hearing  will  be  held  in  Anchorage. 
Alaska,  on  Monday,  June  a,  1988,  7«) 
p.m..  Third  Floor  Conference  Room, 
Alaska  Regional  Office,  National  Park 
Service,  2525  Gambell  Street.  Another 
hearing  will  be  held  on  Thursday  June  9, 
at  7K)0  pjn.  in  Arlington,  Virginia,  at  the 
Professional  Center,  Third  Floor, 
MetropoUtan  Campus  of  George  Mason 
University,  3401  North  Fairfax  Drive.  A 
section  810  review  will  be  conducted  as 
part  of  the  hearings.  The  public  hearings 
will  also  provide  the  opportunity  to 
receive  oral  and  written  comments  on 
Wilderness  Recommendations  for  the 
Lake  Clark  National  Park  and  Preserve 
and  Gates  of  the  Arctic  Natioanal  Park 
and  Preserve  draft  environmental 
impact  statements,  which  are  also  on 
public  review. 

In  addition.  8  public  meetings  wiU  be 
held. 

Fairbanks:  June  7— 7«>p.m..  Alaska 

Public  Lands,  Information  Center,  3rd 

andCushman 
Juneau:  June  8— 7«)  p.m..  Centennial 

Hall  "Hickel  Room" 
Yakutat  June  9-«:00  p.m.,  Qty  Hall 
Glennallen:  June  13— 7«)  pjn.. 

Glennallen  High  School  (Old  Building) 
Tok;  June  14— 7«)  p.m..  Community 

Center 
McCarthy:  June  15—1:00  pjn..  McCardiy 

Lodge 
Slana:  June  16— 7«)  pjn..  Slana  School 
Chitina:  June  17— 1.-00  p.m..  Village  Hall 

FON  RMfTMEM  MFOmUTMN  CONTACTt 

Division  of  Planning.  Alaska  Regional 
Office,  National  Park  Service.  2525 
Gambell  Street.  Anchorage,  Alaska 
99S03;  (907)  257-2654  or  the  park 
headquarters  at  Glennallen.  Alaska, 
phone  (907)  822-5235. 

OatK April 28. Me&  ■  ■  ■' 

Approved. 

|mbm  N.  Stowwt. 

Asaociate  Director.  Ptonnihg  and 
Development  ^' ?  • 

[PR  Doc  8ft-«823  Filed  4-29-88;  84&a|g^  Iv. 


Cape  Cod  National  SMshore,  South 
WeNfleet,  MA;  C^w  Cod  Natkmar 
Swwhofe  Advlaory  Commisalohi 
Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L  92-463.  86  Stat.  770.  5  U.S.C, 
app.  IslO).  that  a  meeting  of  the  Cape 
Cod  National  Seashore  Advisory 
Conunission  will  be  held  Friday,  May  20, 
1988. 

The  Conunission  was  reestablished 
pursuant  to  Pub.  L  99-349,  Amendment 
24.  The  purpose  of  the  Commission  is  to 
consult  with  the  Secretary  of  the 
Interior,  or  his  designee,  with  respect  to 
matters  relating  to  the  development  of 
the  Cape  Cod  National  Seashore,  and 
with  respect  to  canying  out  the 
provisions  of  sections  4  and  5  of  the  Act 
establishing  the  Seashore. 

The  meeting  will  convene  at  Park 
Headquarters,  Marconi  Station.  South 
Wellfleet  Massachusetts  at  IKX)  pjn.  for 
the  following  reasons: 
Relocation  of  the  Three  Sisters 
Water  Resources  Policy 
Commercial  Use  Certfficates 
Bicycle  Trail  Study 

The  meeting  is  open  to  the  public.  It  is 
expected  that  as  many  as  15  persons 
will  be  able  to  attend  the  session  in 
addition  to  the  Commission  members. 

Interested  persons  make  oral/written 
presentations  to  be  Commission  or  file 
written  statements.  Such  requests 
should  be  made  to  the  official  L'sted 
below  at  least  seven  days  prior  to  the 
meeting. 

Further  information  concerning  this 
meeting  may  be  obtained  from  the 
Superintendent  Cape  Cod  National 
Seashore.  South  Wellfleet  MA  02863. 

Dated  April  28, 1988. 
Heibart8.Cebiaa.)r.. 
Regional  Director. 
(FR  Doc  88-«824  nied  4-29-88: 8:45  am] 

MUMO  COM  4S1«-7»4I 


INTERSTATE  COMMERCE 
COMMISSION 

inrance  Dodwl  Na  312601 

Tuacola  and  Saginaw  Bay  Railway  Co; 
AcqiMtlon  and  Operation  Exemption: 
Une  of  CSX  Ttanaportatlon.  Inc.  Near 
Clare,  Ml 

AQCNCV:  Interstate  Commerce 
Commission. 

ACnoN;  Notice  of  exeinptfon. 


:  The  Commission  exeaipfs 

under  49  U.SX:.  10606  from  the  prior 
approval  requirements  of  49  U.8.C 
11343.  et  sag,,  the  acquisition  and 


operation  by  Tuscola  and  Saginaw  Bay 
Railway  Company  (TSBY)  of  2.6  miles  of 
railroad  between  milepost  49.4  and 
milepost  52.0  near  Clare.  MI,  subject  to 
standard  labor  protective  conditions 
and  a  historic  preservation  condition. 
DATES:  This  exemption  is  effective  on 
May  17, 1968.  Petitions  for 
reconsideration  must  be  filed  by  May  23, 
1988. 

AOOanscs:  Send  pleadings  referring  to 
Finance  Docket  No.  31260  to: 

(1)  Office  of  the  Secretary;  Case  Control 
Branch,  Interstate  Conunerce 
Commission,  Washington,  DC  20423 

(2)  Petitioner's  representative:  Lawrence 
R.  Judd.  Tuscola  and  Saginaw 
Railway  Company,  600  Oakwood 
Avenue.  Owosso.  MI  48867 

FON  RmTHm  MPomtATiON  contact: 
Joseph  H.  Dettmar.  (202)  275-7245.  JTOD 
for  hearing  impaired:  (202)  275-1721] 

SUPn.EMCMTAIIV  inrmmation: 
Additional  Information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  a  full  decision,  write  to 
Dynamic  Concepts.  Inc..  Room  2229. 
Interstate  Commerce  Commission 
Building.  Washington.  DC  20423  or  call 
(202)  289-4357/4359  (DC  MetropoUtan 
area),  assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721  or  by  pickup 
from  Dynamic  Concepts,  Ina,  in  Room 
2229  at  Commission  headquarters). 

Decided:  April  28, 1088. 

By  the  Conunissioa  Chairman  Gradison. 
Vice  Chairman  Andre,  Commissioners 
Sterrett,  Simmons,  and  Lamboley. 
Commissioner  Simmons  commented  with  a 
separate  expression. 

NoraU  R.  McGee. 

Secretary. 

(FR  Doc  88-8837  Filed  4-29-88;  8:45  am] 

MUMO  COM  TDM-eMI 


(DodWt  Na  AB-S5  (SuMto.  235X)] 

CSX  Tranaportation.  Inc.; 
Abandonment  Exemption  in  Putnam 
County,  FL 

AOmcv:  Interstate  Commerce 
Commission. 

action;  Notice  of  exemption. 


f.  The  Interstate  Commerce 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C.  10903 
et  seq^  die  abandonment  by  CSX 
Transportation.  Inc.,  of  1.2  miles  of  rail 
line  in  PalaUia.  Putnam  County.  FL, 
subject  to  stancfaid  labor  protective. 
cooditkHW.        •       V :  ,     ,     , 

DATva:ftt>videdno  formal  expression  of' 
intent  to  file  an  offer  of  financial 
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assistance  has  been  received,  this 
exemption  will  be  effective  on  June  1, 
1988.  Petitions  to  stay  must  be  filed  by 
May  17. 1988.  Petitions  for 
reconsideration  must  be  filed  by  May  27. 
1988.  Formal  expressions  of  intent  to  file 
an  offer  *  of  financial  assistance  under 
49  CFR  1152.27(c)(2)  must  be  filed  by 
May  12. 198a 

'  AOORESaes:  Send  pleadings  referring  to 
Docket  No.  AB-55  (Sub-No.  235X)  to: 

(1)  Office  of  the  Secretary:  Case  Control 
Branch.  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Petitioner's  representative:  Charles 
M.  Rosenberger.  500  Water  Sti-eet- 
J150,  Jacksonville,  FL  32202 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  275-7245.  [TDD 
for  hearing  impaired:  (202)  275-1721] 
SUPPLEMENTARY  INFORMATION: 

.  Additional  information  is  contained  in 
,  the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts,  Inc.,  Room  2229, 
Interstate  Conunerce  Commission 
Building,  Washington,  DC  20423,  or  call 
(202)  289-4357/4359  (DC  Metropolitan 
area),  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
service  (202)  275-1721  or  by  pickup  from 
Dynamic  Concepts,  Inc.,  in  Room  2229  at 
Commission  headquarters). 
Decided:  April  25, 1988. 
By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Commissioners  Sterrett, 
Simmons,  and  Lamboley. 
Noreta  R.  McGee. 
Secretary. 
[FR  Doc.  88-9638  Filed  4-29-88;  8:45  am] 

enXINQ  CODE  7O3S-01-M 


DEPARTMENT  OF  JUSTICE 

Information  Collection(8)  Under 
Review 

Date:  April  27, 1988. 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories. 
Each  entry  contains  the  following 
information:  (1)  The  titie  of  the  form  or 
collection;  (2)  the  agency  form  number, 
if  any;  (3)  how  often  the  form  must  be 
filled  out  or  the  information  is  collected; 
(4)  who  will  be  asked  or  required  to 


■  See  Exemption  or  Rail  Abandonment— Offer*  of 
Finan.  Asaitt.  4 1.C.C.  2d  (1967).  ind  final  rules 
published  «t  52  FR  48440  (1987). 


respond,  as  well  as  a  brief  abstract;  (5) 
an  estimate  of  the  total  number  of 
respondents  and  the  amount  of 
estimated  time  it  takes  each  respondent 
to  respond:  (6)  an  estimate  of  the  total 
public  burden  hours  associated  with  the 
collection:  and.  (7)  an  indication  as  to 
whether  section  3504(h)  of  Pub.  L  96-511 
applies.  Comments  and/or  questions 
regardijng  the  item(s]  contained  in  this 
notice  should  be  directed  to  the  OMB 
reviewer.  Mr.  Sam  Fairchild.  on  (202) 
395-7340  AND  to  Uie  Department  of 
Justice's  Clearance  Officer,  ff  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  so  notify 
the  OMB  reviewer  AND  the  Department 
of  Justice's  Clearance  Officer  of  your 
intent  as  soon  as  possible. 

The  Department  of  Justice's  Clearance 
Officer  is  Larry  E.  Miesse  who  can  be 
reached  on  (202)  633-4312. 

New  Collection 

(1)  Telephone  interviews  concerning  H- 
1  and  L-1  nonimmigrant  workers 

(2)  No  form  number 

(3)  One  time  collection 

(4)  Businesses  or  other  for-profit. 
Interviews  of  employers  of  selected 
nonimmigrant  workers  are  necessary 
to  obtain  wage  information  on  H-1 
and  L-1  nonimmigrant  workers  to  be 
used  in  support  of  efforts  to  determine 
the  impact  of  such  workers  on  the  U.S. 
labor  market. 

(5)  120  respondents  at  .5  hours  each. 

(6)  60  estimated  annual  public  burden 
hours. 

(7)  Not  applicable  under  3504(h). 
Larry  E.  Miesse, 

Department  Clearance  Officer,  Department  of 

Justice. 

[FR  Doc.  68-9640  Filed  4-29-68;  8:45  am] 

BILUNG  CODE  4410-10-M 


Drug  Enforcement  Administration 
[Docket  No.  87-61] 

Chematox  Laboratory,  Inc.,  Boulder, 
CO;  Hearing 

Notice  is  hereby  given  that  on 
November  13, 1987,  the  Drug 
Enforcement  Administration, 
Department  of  Justice,  issued  to 
Chematox  Laboratory,  Inc.  an  Order  to 
Show  Cause  as  to  why  the  Drug 
Enforcement  Administration  should  not 
deny  the  application  for  a  DEA 
Certificate  of  Registration. 

Thirty  days  having  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 


notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Wednesday, 
May  4, 1988,  commencing  at  9KX)  a.m.,  at 
the  Federal  Mine  Safety  and  Health 
Review  Commission,  333  West  Colfax 
Avenue,  Room  400,  Denver,  Colorado. 

Dated:  April  28. 1968. 
loluiCLawii. 

Administrator,  Dmg  Enforcement 

A  dministration. 

[FR  Doc.  88-9849  Filed  4-29-88;  8:45  am] 

BKUNa  CODE  4410-OS-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Council  on  the  Arts;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  National 
Council  on  the  Arts/National  Assembly 
of  State  Art  Agencies/National 
Assembly  of  Local  Art  Agencies  Sub- 
Conunittee  of  the  National  Council  on 
the  Arts  will  be  held  on  May  5, 1988 
from  2:30  p.m.  to  5:00  p.m.,  in  room  116 
of  the  Wainwright  Building,  Seventh  and 
Chestiiut.  St.  Louis,  MO  63101. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topics  for  discussion  will  include 
Dance/Inter-Arts/State  Programs 
Initiative  Seminar,  State  of  the  Arts 
Report,  Advocacy  Day,  Arts  in  Rural 
Areas  Information  Exchange,  Towards 
Civilization:  A  Report  on  Arts 
Education,  Endowment  Panel  Process 
and  Cultural  Facilities. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506.  202/682-5532. 
TTY  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  662-5433. 
Yvonne  M.  Sattine, 
Acting  Director,  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
April  28, 1988. 
[FR  Doc.  8&-«582  Filed  4-29-88;  8:45  am] 

BIUJNO  COOC  7U7-41-II 


Expansion  Arts  Advisory  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
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L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Expansion 
Arts  Advisory  Panel  (Performing  Arts/ 
Theater  Section]  to  the  National  Council 
on  the  Arts  will  be  held  on  May  17-19, 
1988  from  9:00  a.m.-5:30  p.m.  in  room  714 
of  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  May  17, 1988,  &om  9-.00 
a.m.-10:30  a.m..  and  on  May  19, 1968 
from  2:00  p.m.-5:30  p.m.  for  a  general 
program  overview  and  policy 
discussion.  I 

The  remaining  sessions  of  this 
meeting  on  May  17, 1968  from  10:30 
a.m.-5:30  p.m.,  and  on  May  18, 1988  from 
9:00  a.m.-5:30  p.m.,  and  on  May  19, 1988 
from  9:00  a.m.-lKX)  p.m.  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  | 

published  in  the  Federal  Register  on 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to  i 

subsection  (c)  (4),  (6)  and  (9)(b)  of  ' 

section  552b  of  Titie  5.  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506,  202/682^5532, 
TTY  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington. 
DC  20506.  or  call  202/682-6433. 
Yvoone  M.  Sabine. 
Acting  Director.  Coancil  and  Panel 
Operations.  National  Endowment  for  the  Arts. 
April  22. 1988. 

(FR  Dec.  88-fl612  Filed  4-29-88;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Na  50-3201 

GPU  Nuclear  Corp.;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 


frt)m  the  requirements  of  10  CFR  70.24, 
Criticality  accident  requirements 
relative  to  Facility  Operating  License 
No.  DPR-73,  issued  to  GPU  Nuclear 
Corporation  (the  licensee),  for  the  Three 
Mile  Island  Nuclear  Station  Unit  2  (TMI- 
2),  located  in  Londonderry  Township. 
Dauphin  County,  Pennsylvania.  By 
Order  for  Modification  of  License,  dated 
luly  20, 1979,  the  licensee's  authority  to 
operate  the  facility  was  suspended  and 
the  licensee's  authority  was  limited  to 
maintenance  of  the  facility  in  the 
present  shutdown  cooling  mode  (44  FR 
45271).  By  further  Order  of  the  Director, 
Office  of  Nuclear  Reactor  Regulation, 
dated  February  II,  1960.  a  new  set  of 
formal  license  requirements  was 
imposed  to  reflect  the  post-accident 
condition  of  the  facility  and  to  assure 
the  continued  maintenance  of  the 
current  safe,  stable,  long-term  cooling 
condition  of  the  facility  (45  FR  11292). 
The  license  provides,  among  other 
things,  that  it  is  subject  to  aL  rules, 
regidations  and  Orders  of  the 
Commission  now  or  hereafter  in  effect. 

Environmental  Assessment 

Identification  of  Pivposed  Action 

The  action  being  considered  by  the 
Commission  is  exemption  from  70.24 
Criticality  accident  requirements 
relating  to  requirements  for  a  monitoring 
system  capable  of  detecting  a  criticality. 
Specifically,  10  CFR  70.24  requires 
licenses  authorized  to  possess  special 
nuclear  material  above  a  minimum 
quantity  to  maintain  a  redundant 
monitoring  system  that  is  capable  of 
detecting  a  criticality  in  each  area  in 
which  such  licensed  special  nuclear 
material  is  handled,  used  or  stored.  The 
redundant  monitoring  systems,  using 
gamma-  or  neutron  sensitive  radiation 
detectors,  are  required  to  energize 
clearly  audible  alarm  signals  if 
accidential  criticality  occurs.  The 
regulations  applicable  to  TMI-2  further 
define  the  sensitivity  of  the  monitoring 
system  and  require  the  licensee  to  have 
emergency  procedures  for  the  protection 
of  personnel. 

The  Need  for  the  Proposed  ActJon 

TMI-2  is  currently  in  a  post-accident, 
cold  shutdown,  long-term  recovery 
mode.  Exemption  from  10  CFR  70.24  is 
requested  after  the  conclusion  of  the 
licensee's  current  defueling  program 
which  will  remove  greater  than  99%  of 
the  original  core  material  and  preclude 
the  possibility  of  an  inadvertent 
criticality.  Once  defueling  is  completed 
the  reactor  building  will  be  entered 
infrequently  by  personnel  readying  the 
building  for  long-term  storage  and  for 
periodic  monitoring.  Remaining  fuel  in 


areas  accessible  to  personnel  will  be 
contained  in  the  primary  system,  with 
the  majority  of  the  material  in  the 
reactor  vessel.  Personnel  entering  the 
building  will  be  required  to  possess 
radiation  survey  instruments.  Althougn 
the  amount  of  special  nuclear  material 
will  exceed  limits  of  10  CFR  70.24,  the 
material  will  be  distributed  in  a  number 
of  locations  in  a  configuration  that 
would  preclude  a  criticality. 

Furthermore,  the  building  will  be 
unoccupied  and  personnel  entries  will 
occur  on  an  infrequent  basis.  Personnel 
that  do  enter  will  possess  appropriate 
monitoring  equipment  that  would  detect 
a  criticality.  Principal  quantities  of  fuel 
are  located  in  areas  that  are 
inaccessible  to  personnel  and  well 
shielded.  Maintenance  of  the  current 
intermediate  and  source  range  neutron 
flux  monitors  would  prove  an 
unnecessary  burden  and  expense  on  the 
licensee  with  no  concomitant  benefit  in 
terms  of  achieving  the  purpose  of  the 
requirement. 

Environmental  Impact  of  the  Proposal 
Action 

The  staff  have  evaluated  the  proposed 
exemption  and  concludes  that  in  light  of 
the  curent  and  futiue  condition  of  the 
facility  described  above,  there  are  no 
significant  radiological  or 
nonradiological  impacts  to  the 
environment  as  a  result  of  this  action. 
The  proposed  exemption  removes  the 
specific  feature  of  the  Commission's 
requirement  to  maintain  criticality 
monitors  in  areas  where  special  nuclear 
material  above  certain  amounts  is 
handled,  used  or  stored. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  is  no  significant 
environmental  impact  associated  with 
the  proposed  exemption,  any 
alternatives  to  this  action  will  have 
either  no  significant  environmental 
impact  or  greater  environmental  impact. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Final  Programmatic 
Environmental  Impact  Statement  for 
TMI-2,  dated  March  1981. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 


Based  upon  the  foregoing  environmental 
assessment  we  conclude  that  this  action 
will  not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

For  further  details  with  respect  to  this 
action  see  the  letter  from  GPUN, 
Technical  Specification  Change  Request 
No.  53.  dated  April  23, 1987  and  revised 
October  26.  November  9  and  December 
4, 1987.  These  documents  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, ' 
1717  H  Street  NW..  Washington.  DC, 
and  the  State  Library  of  Pennsylvania, 
Government  Publicatiotis  Section, 
Education  Building,  Commonwealth  and 
Walnut  Streets,  Harrisburg, 
Pennsylvania  17126. 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  April  1988. 

For  the  Nuclear  Regulatory  Coimnission. 
Robert  L.  Ferguaoa. 

AcUng  Director,  Project  Directorate  1-4, 
Division  of  Reactor  Projects  I/II. 
[FR  Doc.  88-9653  Filed  4-29-88;  8:45  am] 
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[Docket  Na  50-416] 

'System  Energy  Resources,  Inc.,  et  aU 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
Ucense  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
■considering  issuance  of  an  amendment 
•to  Facility  Operating  License  No.  NPF- 
29  issued  to  Mississippi  Power  &  Light 
Company,  South  Mississippi  Electric 
Power  Association  and  System  Energy 
Resources,  Inc.  (the  licensees)  for 
operation  off  the  Grand  Gulf  Nuclear 
Station,  Unit  1,  located  in  Claiborne 
County,  Mississippi. 

The  proposed  amendment  would 
change  the  Technical  Specifications  (TS) 
by  changing  Table  4.8.1.1.2-1.  "Diesel 
Generator  Test  Schedule"  to: 

(1)  Delete  the  criterion  for  using  the 
diesel  generator  test  interval  of  14  days. 

(2)  Change  the  criterion  for  using  the  7 
days  test  interval  from  greater  than  2 
diesel  generator  test  failures  m  the  last 
100  valid  tests  to  greater  than  4  diesel 
generator  test  failures  in  the  last  100 
valid  tests  or  greater  than  1  diesel 
generator  test  failure  in  the  last  20  valid 
tests. 

(3)  Change  the  criterion  for  using  the 
31  day  test  interval  fix>m  less  than  or 
equal  to  1  diesel  generator  test  failure  in 
the  last  100  valid  tests  to  less  than  or 
equal  to  4  diesel  generator  test  failures 
in  the  last  100  valid  tests  or  less  than  or 
equal  to  1  diesel  generator  test  failure  in 
the  last  20  valid  tests. 


(4)  Add  a  footnote  to  state  that  if 
increased  frequency  testing  is  required 
due  to  exceeding  1  diesel  generator  test 
failure  in  the  last  20  valid  tests,  then  the 
increased  test  frequency  shall  be 
maintained  until  seven  consecutive 
failure  free  tests  have  been  performed 
and  the  number  of  failures  in  the  last  20 
valid  tests  have  been  reduced  to  less 
than  or  equal  to  one. 

(5)  Delete  the  portion  of  the  present 
footnote  that  states  only  valid  tests 
conducted  after  the  Operating  License 
issuance  date  of  June  16, 1982  shall  be 
used  in  the  computation  of  the  last  100 
valid  tests. 

Prior  to  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

By  June  1, 1988,  the  licensees  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  Ucense  any 
person  whose  interest  may  be  affected 
by  this  proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  hearing 
and  a  petition  for  leave  to  intervene. 
Requests  for  a  hearing  and  petitions  for 
leave  to  intervene  shall  be  filed  in 
accordance  with  the  Commission's 
"Rules  of  Practice  for  Domestic 
Licensing  Proceedings"  in  10  CFR  Part  2. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition,  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
natiu-e  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wrishes  to  invervene. 
Any  person  who  has  filed  a  petition  for 


leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  decribed  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplemen^to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petiitoner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permtted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fiilly  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Conunission.  United 
States  Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street  NW.. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  1-800-325-6000  (in  Missouri  1- 
800-342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  Elinor 
G.  Adensam:  petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Ofice  of 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Nicholas  S.  Reynolds, 
Esquire.  Bishop,  Liberman,  Cook,  Purcell 
and  Reynolds.  1200 17th  Sb«et  NW., 
Washington.  DC  20036,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 


15610 


Federal  Refflgter  /  Vol.  53,  No.  84  /  Monday.  May  2.  1968  /  Noticea 


Fedewl  Rtgtotar  /  Vol  S3.  No.  M  /  Monday.  May  2.  1966  /  Notices 


tSBIl 


= 


for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/ or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
era  2.714(a)(l)(iHv)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  i%quired  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  Cra  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  8, 1988.  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Docimient  Room^ 
1717  H  Street  NW.,  Washington,  DC 
20555,  and  at  the  Hinds  junior  College, 
McLendon  Library,  Raymond, 
Mississippi  39154. 

Dated  at  Rockvilie.  Mar>-land.  this  25th  day 
of  April  1988. 

For  the  Nuclear  Regulatory  Conunission. 

Elinor  G.  Adansam, 

Director,  Project  Directorate  ll-l.  Division  of 

Reactor  Projects  l/II. 

[FR  Doc  88-9654  Filed  4-29-88:  8:45  am] 
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DEPARTMENT  OF  STATE 

Advisory  Committee  on  international 
inteiiectuai  Property;  iMeeting 

The  International  Copyright  Panel  of 
the  Department  of  State's  Advisory 
Committee  on  International  Intellectual 
Property  will  meet  in  open  session  on 
Wednesday,  May  11, 198a  in 
Conference  Room  1107  of  the 
Department  of  State.  The  meeting  will 
begin  at  10:00  a.m.  and  will  conclude  at 
1:00  p.m. 

The  following  topics  will  be 
discussed: 

1.  Summary  of  UNESCO/WIPO 
meetings  concerning  principles  of 
protection  for  various  categories  of 
copyrighted  works:  Committee  of 
Governmental  Experts  for  the  Synthesis 
of  Principles  Concerning  the  Copyright 
Protection  of  Various  Categories  of 
Works,  June  27-JuIy  1 

2.  Rep<^  on  the  Meeting  of  the  WIPO 
"Committee  of  Elxperts  on  Measures 
Against  Counterfeiting  and  Piracy", 
(Geneva),  April  25-28 

3.  Status  Report  on  implementing 
legislation  for  the  Berne  Convention 

4.  Miscellaneous  Coi^ri^t  Matters 


•  Report  on  status  of  the  proposed 
Treaty  for  the  protection  of  integrated 
circuits 

•  Report  on  the  meeting  of  the 
"Committee  of  Experts  on  the 
Establishment  of  an  International 
Register  of  Audiovisual  Works",  March 
7-11 

The  meeting  will  be  open  to  the 
^general  public.  The  public  attending 
may,  as  time  permits  and  subject  to  the 
instructions  of  the  chairperson, 
participate  in  the  discussions  or  may 
submit  (heir  views  in  writing  to  the 
chairperson  prior  to,  or  at  the  meeting, 
for  later  consideration  by  the 
Committee. 

Members  of  the  public  who  plan  ts 
attend  the  meeting  will  be  admitted  up 
to  the  limits  of  the  conference  room's 
capacity.  Members  of  the  general  public 
who  plan  to  attend  the  meeting  are 
requested  to  provide  their  name, 
affiliation,  address  and  phone  number  to 
Ms.  Bobbi  Tinsley,  Office  of  Business 
Practices,  Department  of  State, 
telephone  (202)  647-1825,  prior  to  May 
11, 1988.  All  attendees  to  the  meeting 
should  use  the  Main  Entrance  (2201  C 
Street,  NW.)  of  the  Department  of  State 
Building. 

Dated:  April  IS,  198a 
Harvey  ].  Winter, 

Executive  Secretary. 

(FR  Doc  88-9655  Filed  4-29-88:  &45  am] 

BttXMQ  COOC  47KMI7-II 


DEPARTIMENT  OF  TRANSPORTATION 

Applications  for  Certificates  of  Pul>lic 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  FHed  Under 
Suiipart  Q  During  the  Weeic  Ended 
April  22, 1988 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  Cra 
302.1701  et  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.  45594 

Date  Filed:  April  21, 198a 

Due  Date  for  Answers.  Conforming 

Applications,  or  Motion  to  Modify 

Scope:  May  19, 198a 


Description:  Application  of  Aerial 
Transit  Company,  pursuant  to  section 
401  of  the  Act  and  Subpart  Q  of  the 
Regulations  requests  an  amendment  of 
its  certificate  of  public  convenience  and 
necessity  authorizing  foreign  all-cargo 
air  transportation,  permitting  service 
between  Miami,  Florida  on  the  one 
hand,  and  Guatemala  City,  Guatemala, 
on  the  other  hand,  to  be  combined  with 
Aerial  Transit's  Miami-Belize/ 
Honduras/El  Salvador-Miami  routes. 
PliylUtT.Kayiar. 

Chief,  Documentary  Services  Division. 
[FR  Doc.  88-9650  Filed  4-29-88:  8:45  am] 
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National  Mghway  Traffic  Safety 
Administration 

(Doclctt  No.  T84-01:  Notica  15) 

Passenger  Motor  Vehicle  Tfteft  Data 
for  1986;  Request  for  Commenta 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 

ACTION:  Request  for  commenta. 

summary:  The  Motor  Vehicle 
Information  and  Cost  Savings  Act 
provides  that  NHTSA  shall  publish 
passenger  motor  vehicle  theft  data  for 
review  and  comment  "immediately  upon 
enadtment  of  this  title,  and  periodically 
thereafter. "  (Emphasis  added).  The 
periodic  publication  of  these  theft  data 
does  not  have  any  effect  on  the 
obligations  of  regulated  parties  under 
the  Cost  Savings  Act.  These  theft  data 
for  years  after  1984  serve  only  to  inform 
the  public  of  the  extent  of  the  motor 
vehicle  theft  problem. 

This  notice  sets  forth  data  on 
passenger  motor  vehicle  thefts  in  1986 
for  public  review  and  comment.  These 
data  were  calculated  based  on 
information  provided  to  this  agency  by 
the  National  Crime  Information  Center 
(NCIC).  These  1986  theft  data  indicate 
that  vehicle  thefts  in  1986  increased 
above  the  levels  recorded  in  previous 
years.  For  example,  the  median  theft 
rate  calculated  for  1983/84  was  3.2712 
thefts  per  1000  vehicles  produced.  This 
median  theft  rate  is  used  in  all 
determinations  of  whether  a  car  line  is  a 
likely  high  theft  line,  and  subject  to  the 
vehicle  theft  prevention  standard.  The 
median  thefi  rate  in  1986  was  3.6023 
thefts  per  1000  vehicles  produced,  an 
increase  of  10  percent  in  the  median 
theft  rate  compared  to  1983/84. 

DATC  AU  comments  on  this  notice  must 
be  received  by  NHTSA  not  later  than 
June  la  1988. 


ADDRESS:  Comments  should  refer  to  the 
docket  and  notice  numbers  set  forth  in 
the  heading  of  this  notice,  and  be 
submitted  to:  Docket  Section,  NHTSA, 
Room  5109,  400  Seventh  Street,  SW., 
Washington,  DC  20590  (Docket  hours 
are  8:00  am  to  4:00  pm  Monday  through 
Friday). 

FOR  FURTHER  INFORMATKM  CONTACT. 

Ms.  Barbara  Kurtz,  Office  of  Market 
Incentives,  NHTSA,  400  Seventh  Street. 
SW.,  Washington.  DC  20590  (202-366- 
4808). 

SUPPLEMENTARY  INFORMATION:  NHTSA 
has  promulgated  a  Federal  motor 
vehicle  theft  prevention  standard  at  49 
era  Part  541.  This  standard  applies  to 
cars  that  are  in  lines  designated  as  "high 
theft  lines."  Whether  or  not  a  car  line  is 
a  high  theft  line  depends  on  the 
relationship  of  the  line's  actual  or  likely 
theft  rate  to  the  median  theft  rate  for  car 
lines  in  1983  and  1984.  Section  603(b)(3) 
of  the  Cost  Savings  Act  (15  U.S.C. 
2023(bK3))  sets  forth  the  steps  NHTSA 
had  to  follow  in  making  its  deterination 
of  the  median  theft  rate  for  1983  and 
1984.  The  agency  followed  those  steps, 
published  final  theft  data  for  1983  and 
1984  car  lines,  and  calculated  a  median 
theft  rate  of  3.2712  per  1000  vehicles 
produced  in  those  years.  See  50  ra 
46666;  November  12. 1985. 

Section  603(b)(3)  of  the  Cost  Savings 
act  also  provides  that  NHTSA  shall 
"periodically"  publish  later  calendar 
years'  theft  data  for  public  review  and 
comment  These  publications  of  theft 
data  for  subsequent  model  years  have 
no  effect  on  the  determination  of 
whether  a  car  line  is  or  should  be 
subject  to  the  requirements  of  the  theft 
prevention  standard.  The  agency 
believes  that  the  reason  Congress 
directed  it  to  periodically  publish  theft 
data  for  later  years  wa»  to  inform  the 
public,  particularly  law  enforcement 
groups,  automobile  manafacturers,  and 
the  Congress,  of  the  extent  of  the  vehicle 
theft  problem  and  the  impact,  if  any,  on 
vehicle  thefts  of  the  Federal  motor 
vehicle  theft  prevention  standard. 

To  accompUsh  this  purpose,  this 
notice  sets  forth  the  thcA  rates  for  the 
157  lines  of  passenger  motor  vehicles 


sold  in  the  United  States  during  the  1986 
model  year.  NHTSA  calculated  these 
theft  rates  based  on  information 
provided  by  the  National  Crime 
Information  Caiter  (NCIC),  a  division  of 
the  rai. 

These  1986  theft  data  show  an 
increase  in  vehicle  thefts  above  the  level 
experienced  in  1983/84.  For  1983/84,  the 
median  theft  rate  was  3.2712  thefts  per 
1000  vehicles  produced.  Exactly  50 
percent  of  the  1983/84  lines  had  theft 
rates  that  exceeded  this  median  theft 
rate.  For  198a  the  median  theft  rate  was 
3.6023.  a  10  percent  increase  in  the 
median  compared  to  1983/84.  For  198a 
92  of  the  157  car  lines,  or  58.6  percent, 
exceeded  the  median  theft  rate  for  1983/ 
84. 

In  calcinating  these  1986  theft  data, 
the  agency  followed  the  same  approach 
it  has  us«d  in  all  previous  theft  data 
calculations.  Multiple  countings  of  a 
single  vehicle  theft  could  occur  if  a  law 
enforcement  agency  computer  operator 
followed  incorrect  data  entry 
procedures  afier  getting  further 
information  about  a  vehicle  already 
reported  as  stolen.  In  these 
circumstances,  operators  are  supposed 
to  revise  an  existing  theft  data  entry  to 
reflect  new  or  additional  data  aboat  the 
theft,  bat  they  sometimes  cancel  the 
origiiwl  theft  entry  and  enter  a  new  theft 
report.  The  result  of  such  an  action 
would  be  that  one  actual  vehicle  theft 
reported  to  NCIC  would  be  entered  into 
the  system  more  than  once.  To  address 
this  posaibility,  NHTSA  has  excluded  all 
dupUcate  vehicle  identification  numbers 
reported  as  stolen  witfam  seven  days  of 
each  other.  This  limitation  assumes  that 
it  is  possible  that  a  vehicle  mii^t 
actually  be  stolen  more  than  once  in  a 
calendaryear.  but  that  it  is  highly 
imlikley  a  vehicle  would  be  stolen  more 
than  once  in  any  particular  week. 

Inteirested  persons  are  unrited  to 
submit  comments  on  these  data.  The 
agency  is  particularly  interested  in 
commenta  about  the  accuracy  of  the 
data  and  the  methodology  used  to 
calculate  theft  rates.  It  is  requested  but 
not  required  that  10  copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  Cra  553.21). 


Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  bnsiness 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  40  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered  before 
pubUcation  of  the  final  1986  theft  date. 
Comments  on  this  notice  will  be 
available  for  inspection  in  the  docket 
The  NHTSA  will  continue  to  file 
relevant  information  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  conusents  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

Authority:  15  U.S.C.  2023:  delegation  of 
audwrity  at  49  CFR  1.50  and  49  CFR  501.8. 

Issued  on  April  26, 1988. 
Bairy  F»bica, 

Associate  Administrator  for  Rulemaking. 

BHXMS  COOC  MIO-M-M 
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112,964  : 

7,456  i 

78,417  I 

94,126  ! 

59,633  : 

67.121  : 
79,565  I 

10.122  : 
157,469  ! 
107,223  i 

51,595  { 
198,925  ! 
8,146  t 
210,758  i 
130,316  i 
111,702  ! 

14,569  : 

112,806  i 

156,581  1 

8,695  i 

44,062  : 
138,838  i 


THEFT  RATE  I 

I  THEFTS/PRODUCT)  i 

11986)  ) 

(1,000s) 


29.4907 
27.8316 
18.8634 
14.4377 
14.2296 
13.6681 
13.3802 
11.6237 
11.0280 
40.9429 
10.5096 
9.9669 
9.4233 
9.3548 
9.0144 
8.0000 
7.9537 
7.7992 
7.7094 
7.4118 
7.3751 
7.2464 
7.2055 
7.1429 
7.1093 
6.9843 
6.7190 
6.7060 
6.4782 
6.4594 
6.1878 
6.1680 
6.1208 
6.0265 
5.9567 
5.8756 
5.8727 
5.7107 
5.6469 
5.4992 
5.4560 
3.4520 
3.4223 
3.3897 
5.2177 
5.1754 
3.1518 
5.0635 


Federal  Register  /  Vol.  53.  No.  84  /  Monday.  May  2, 1988  /  Notices 


15613 


ss:=ss==s=s==s=s=r=r:sx:ssss 

1     1 

=:3:s3=:3:3:s:s3ss=sss3s==:=sss:ssssss::sc: 

1 

I     I 
•     1 

• 

!          RAKE/RODEL 

!    ;     RANUFACTURER 

1        1 
I        1 

1        1 
•        1 

1  _.__.  1  _«.____ . 

(LINE) 

1 
I 

• 

• 

1        1                  «.—««— 

i  49  IFORD  ROTOR  CO. 
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IGLC 

i  53  IHAZOA 

iRI-7 

i  54  ! GENERAL  ROTORS 

IPONTIAC  6000 

i  55  ICHRYSLER  CORP. 
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2.8848  ! 

;  109  iCHRYSLER  CORP. 

ICHRYSLER  NEH  YORKER 

147  I 

50,957 

2.8848  ! 

:  110  :lotus 

lESPIRT 

1  1 

3M 

2.8571  ! 

!  Ill  ! TOYOTA 

ICELICA  SUPRA 

73  I 

26,262 

2.7860  ! 

!  112  ISUBARU 

I  SUBARU  , 

160  I 

59,940 

2.6693  ! 

!  113  IVOLKSUAGEN 

lOUANTUH 

29  ! 

11,074 

2.6187  ! 

:  114  :nercedes-benz 

11900/E 

53  I 

20,459 

2.5905  ! 

:  115  ism 

16. 

6  ! 

2,323 

2.5829  ; 

:  116  : JAGUAR 

!IJ 

46  I 

17,898 

2.5701  I 

:  117  IHERCEOES-BENZ 

I420SEL 

37  : 

14,840 

2.4933  I 

:  iiB  IISUZU 

IIRPULSE 

36  ! 

14,457 

2.4901  1 

:  119  IGENERAL  HOTORS 

lOLDSROBILE  DELTA  88/CUSTOR  CRUISER 

590  1 

238,905  . 

2.4696  ! 

:  120  : HONDA 

iCIVIC 

S22  1 

212,000 

2.4623  : 

:  121  : VOLVO 

1740/760 

136  : 

55,574 

2.4472  ! 

:  122  IGENERAL  ROTORS 

IBUICK  LESABflE                  i 

213  : 

89,174 

2.3886  1 

:  123  1  PEUGEOT 

1505                         ! 

31  I 

13,211 

2.3465  : 

:  124  IGENERAL  ROTORS 

lOLDSROBILE  FIRENZA               ! 

87  I 

37,672 

2.3094  I 

:  125  IRM 

17.                          1 

14  I 

6,080 

2.3026  ! 

:  126  IFORD  ROTOR  CO. 

ILINCOLN  CONTINENTAL               1 

42  1 

18,271 

2.2987  ! 

1  127  IGENERAL  ROTORS 

1  CAD  ILL AC 

ELDORADO                ! 

50  1 

22,059  . 

2.2666  : 

1  128  IGENERAL  ROTORS 

lOLDSnOBIL 

E  TORONADO              ! 

34  I 

15,102 

2.2514  ! 

I  129  lAUDI 

I5000S 

103  1 

46,368  . 

2.2204  ! 

I  130  ISAAB 

1900 

85  1 

39,065  . 

2.1747  I 

:  131  IGENERAL  HOTORS 

ICADILLAC 

SEVILLE                I 

36  1 

17,419  ! 

2.0667  1 

I  132  IRASERATI 

IBI TURBO 

2  : 

97J  1 

2.0555  1 

1  133  ICHRYSLER  CORP. 

1  DODGE  DIPLOflAT                  I 

34  I 

16,563  1 

2.0500  1 

I  134  IBRH 

15. 

41  i 

21,080  1 

1.9450  1 

1  135  INISSAN 

ISTANZA 

99  1 

52,396  I 

1.8894  1 

1  136  IRERCEDES-BENZ 

I3000/E 

43  1 

23,186  1 

1.8546  1 

t  137  ISAAB 

19000 

15  1 

9,215  ! 

1.6278  1 

1  138  IFGRD  ROTOR  CO. 

IFORD  LTD 

CROWt  VICTORIA            1 

135  1 

94,780  1 

1.4244  1 

I  139  I  VOLVO 

IDL/GL 

82  1 

59,790  1 

1.3713  . 

I  140  lAUDI 

IQUATTRO 

10  1 

7,716  1 

1.2960  1 

I  141  IHONDA/ACURA 

; INTEGRA 

30  1 

24,000  1 

1.2500  1 

I  142  : SUBARU 

IXT 

51  1 

44,280  1 

1.1518  1 

1  143  IGENERAL  HOTORS 

lOLDSHOBIL 

£  CALAIS 

128  1 

135,567  1 

0.9440  1 

1  144  1  TOYOTA 

I  TERCEL 

74  1 

83,749  1 

0.8836  1  • 

I  145  IFERRAR] 

ITESTAROSS 

A                    I 

0  1 

230  I 

0.0000  1 

:  146  IROLLS-ROYCE/BENTLEY 

ISILVER  SP 

IRIT/SILVER  SPUR/HULSANNE 

0  1 

410  1 

0.0000  I 
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1      ■ 
1      • 

•  %  1 
1      1 

1    i     RANUFACTURER 

1        I 

•  I 

1        1 

•  1 

!           HAKE/HOOEL 
I           (LINE) 

!      •'         1   THEFT  RATE   ! 
I  THEFTS  1  PJ?ODUCTION  1  (THEFTS/PRODUCT)  ! 
!  1986  !  (HFGRS)  1     (1986)     ! 
1      :   1986   !   (1,000$)    : 

•                1                        a 

■                •                       1 

1  147  lASTON  HART IN 

1  148  IRASERATI 

:  149  lEICALIBUR 

:  150  lASTON  HARTIN 

!  151  IISUZU 

1  152  ISUZUKl 

!  153  IZIHRER 

!  154  IROLLS-ROYCE/BENTLEY 

1  155  IBITTER  GRBH 

!  156  IFERRAR]            ; 

I  157  ITVR               ! 

SALOON/VANTAGE/VOLANTE 

OUATTROPORTE 

PHAETON/ROADSTER 

LA60NDA 

I -HARK 

FORSA 

CLASSIC/ELEGANTE/CABRIOLET 

CARARGUE 

BITTER  SC                     1 

328                        1 

2801                       1 

0  :     31  :      0.0000  i 

0  !       73  !        0.0000  I 
0  I      70  !       0.0000  I 

0  :     16  1      0.0000  1 

0  :    31,201  1       0.0000  1 
0  !    10,971  1       0.0000  : 
0  1      170  1        0.0000  I 

0  t     40  i      0.0000  ; 
0  :    81  :     0.0000  i 

0  I      600  I        0.0000  1 
0  :      225  1  .      0.0000  ! 

(FR  Doc.  88-9583  Filed  4-29-68;  8:45  amj 
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DEPAFTTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Suttmltted  to  0MB  for 
Review 

Date:  April  27. 1988. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(8)  to  0MB  for  review  and  i 
clearance  under  the  Paperwork  j 

Reduction  Act  of  1980,  Pub.  L.  96-511. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  these  information  collections 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer,  Room 
2224,  Main  Treasury  Building.  15th  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0143 

Form  Number  IRS  Form  2290 

Type  of  Review:  Resubmission 

Title:  Heavy  Vehicle  Use  Tax  Return 

Description:  Form  2290  is  used  to 
compute  and  report  the  tax  imposed 
by  section  4481  on  the  highway  use  of 
motor  vehicles  which  have  a  taxable 
gross  weight  of  at  least  55,000  pounds. 
The  information  is  used  to  determine 
whether  the  taxpayer  has  paid  the 
correct  amount. 

Respondents:  Individuals  or  households. 
Farms,  Businesses  or  other  for-profit. 
Non-profit  institutions,  Small 
businesses  or  organizations 

Estimated  Burden:  660,864  hours 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue. 
NW..  Washington.  DC  20224 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503 

Lois  K.  HoUand, 

Departmental  Reports,  Management  Officer. 

|FR  Doc.  88-9678  Filed  4-29-88;  8:45  am] 

BNJJNQ  COM  4«10-25-M 


VETERANS  ADMINISTRATION 

Advisory  Committee  on  Native 
American  Veterans;  Availat>ility  of 
Final  Report 

Under  section  10(d)  of  Pub.  L.  92-463 
(Federal  Advisory  Committee  Act) 
notice  is  hereby  given  that  the  Final 
Report  of  the  Veterans  Administration 
Advisory  Committee  on  Native  ^ 

American  Veterans  has  been  issued. 

The  Report  simimarizes  the  fmdings 
and  recommendations  developed 


through  four  national  meetings  of  the 

Committee.  It  is  available  for  public 

inspection  at  two  locations: 

Federal  Docmnents  Section,  Exchange 
and  Gift  Division,  LM  632,  Library  of 
Congress,  Washington,  DC  20540 
and 

Veterans  Administration,  Social  Work 
Service  (122).  Room  938,  810  Vermont 
Avenue,  NW.,  Washington,  DC  20420 

Dated:  April  21. 1988. 

By  direction  of  the  Administrator. 
Rosa  Maria  Fontanez, 
Committee  Management  Officer. 
(FR  Doc.  88-9600  Filed  4-29-88;  8:45  am] 
BIUJNQ  CODC  S320-01-M 


Privacy  Act  of  1974;  Report  of  New 
Matcl)ing  Program 

AOENCV:  Veterans  Administration. 
ACTION:  Notice  of  Matching  Program — 
Veterans  Administration  Compensation 
and  Pension  Records/State  and  Local 
Wage,  Tax,  and  Employment  Security 
Records. 

summary:  The  Veterans  Administration 
(VA)  is  providing  notice  that  the 
Department  of  Veterans  Benefits  (DVB) 
is  initiating  a  series  of  computer 
matches  of  VA  Compensation  and 
Pension  records  with  state  and  local 
wage,  tax,  and  employment  security 
records. 

The  goals  of  these  matches  are  to:  (1) 
Detect  benefit  payments  under  Title  38, 
United  States  Code,  to  persons  who  may 
be  ineligible  for,  or  not  fully  entitled  to, 
veterans  benefits;  and  (2)  identify  those 
instances  in  which  it  appears  that 
recipients  may  not  have  reported  all 
employment  and/or  income  received. 
These  matches  will  include  checks  on 
the  eligibility  of  beneficiaries  drawing 
nonservice-connected  pension,  and 
those  drawing  service-connected 
compensation  with  disabilities  based  on 
"industrial  inadaptability"  or  "inability 
to  obtain  or  retain  gainful  employment." 
DATES:  It  is  anticipated  that  the  matches 
will  begin  during  the  third  quarter  of 
Fiscal  Year  1988  and  continue,  one  state 
at  a  time. 

address:  Interested  persons  may 
comment  on  the  proposed  matches  by 
writing  to:  Mr.  J.  Gary  Hickman, 
Assistant  Director  for  Policy  and 
Planning  (211),  Compensation  and 
Pension  Service,  Department  of 
Veterans  Benefits,  Veterans 
Administration,  810  Vermont  Avenue, 
NW.,  Washington.  DC  20420. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  J.  Gary  Hickman.  (202)  233-2010. 
SUPPLEMENTARY  INFORMATION:  The  full 
text  of  the  computer  matching  program 


report  is  provided  below  as  required  by 
paragraph  5.f.(l)  of  the  Revised 
Supplemental  Guidance  for  Conducting 
Matching  Programs,  issued  by  the  Office 
of  Management  and  Budget  (47  FR 
21656,  May  19, 1982).  Copies  of  this 
report  have  been  provided  to  both 
Houses  of  Congress  and  the  Office  of 
Management  and  Budget 

Approved:  April  25, 1988. 
TImous  K.  Tumage, 
Administrator. 

Report  of  Matching  Program:  Veterans 
Administration  Compensation  and 
Peasion  Records/State  and  Local  Wage, 
Tax,  and  Employment  Security  Records 

A.  Authority:  Title  38.  United  States 
Code,  Sections  355,  S02(a),  503,  506.  521 
and  541. 

b.  Program  Description: 

(1)  Purpose:  These  matches  are 
designed  to  identify  individuals  who 
may  be  ineligible  for,  or  not  fully 
entitled  to,  veterans  beneHts  and 
identify  those  instances  in  which  it 
appears  that  recipients  may  not  have 
reported  all  employment  and/or  income 
received. 

(2)  Procedures:  The  computer 
matching  will  be  performed  by  state  or 
local  agencies  by  comparing  a  magnetic 
tape  file  of  beneficiary  social  security 
numbers  from  VA  compensation  and 
pension  Hies  with  their  wage,  tax,  or 
employment  security  files.  The  social 
security  numbers  of  veterans'  spouses,  if 
available  from  individual  VA 
compensation  and  pension  files,  also 
will  be  supplied  for  matching.  In  those 
pension  programs  known  as  Improved 
Pension  and  section  306  Pension,  the 
income  of  a  veteran's  spouse  must  be 
considered  in  determining  entitlement  to 
benefits,  and  in  Improved  Pension  the 
spouse's  income  also  is  a  factor  in 
determining  the  rate  payable.  The  state 
or  local  agencies  will  send  the  VA  a 
magnetic  tape  file  containing-names, 
social  security  numbers,  wage  and 
employment  histories,  and  identification 
of  employers  for  all  match  hits.  In  this 
computer  matching  program,  a  "hit"  is 
defined  as  the  identification  of  an 
individual  in  the  records  that  are  being 
matched  or  compared  with  each  other 
and  results  when  any  VA-provided 
social  security  number  matches  a  social 
security  number  recorded  in  the  state  or 
local  file  being  matched.  When  it  is 
necessary  to  verify  the  identity  of 
beneficiaries  who  appear  in  State  or 
local  files,  the  VA  may  furnish 
additional  identifying  data  such  as 
dated  of  birth,  place  of  birth,  sex,  etc.  In 
accordance  with  Title  38,  United  States 
Code,  the  names  available  to  state  or 


local  agencies  except  in  connection  with 
a  proceeding  for  the  collection  of  a  debt 
owed  to  the  United  States  and  resulting 
from  the  receipt  of  VA  benefits. 

Hits  resulting  fit>m  these  matches  will 
be  treated  as  follows:  The  DVB,  through 
a  series  of  computer  edits,  first  will 
verify  against  VA  records  the  identity  of 
the  persons  listed  as  hits  and  then 
review  the  information  obtained  through 
the  match.  If  the  review  indicates  that 
information  provided  to  the  VA  in 
applying  for  a  benefit  may  not  have 
been  accurate,  or  that  a  change  in  a 
beneficiary's  eligibility  may  have 
X>ccurred  Uiat  has  not  been  reported  to 
the  VA.  the  information  and  the  identity 
of  the  person  involved  will  be  referred 
to  the  VA  regional  office  of  jurisdication 
for  adjudicative  review  and 
determination  of  a  need  for  f6llow>up 
action.  Employers  or  other 
knowledgeable  sources  may  be 
contacted  in  the  verification  process.  A 
reduction,  suspension,  or  termination  of 
benefit  payments  may  ensue  when  the 
circumstances  warrant  and  after  due 
process  has  been  afforded  to  the 
beneficiary.  Action  to  recover 
overpayments  also  may  be  taken.  When 
there  are  reasonable  grounds  to  believe 
that  there  has  been  a  violation  of 
criminal  law,  the  matter  will  be  referred 
to  the  VA  Office  of  Inspector  General 
(OIG)  for  investigation  and  prosecutive 
consideration. 

For  the  parposes  of  these  matches,  the 
term  "State"  includes  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  Guam,  and  the  Virgin  Islands. 

C.  Records  to  be  Matched:  Social 
'security  numbers  extracted  from  the 
following  system  of  records  will  be 
matched  with  state  and  local  wage,  tax, 
and  employment  security  records: 

Compensation,  Pension,  and 
Education  Records- V A  (58VA21/22)  as 


set  forth  on  page  789  of  the  Federal 
Register  publication  Privacy  Act 
Issuances.  1985  Compilation.  Vol.  V,  and 
amended  at  51  FR  24782  (July  8. 1986);  51 
FR  25141  (July  10. 1986);  51  FR  28289 
(August  6. 1986):  and  52  FR  4078 
(February  9, 1987).  The  disclosure  of 
information  from  this  system  of  records, 
for  the  purpose  of  the  matching  program, 
is  permitted  by  a  published  routine  use. 

d.  Period  of  Match:  It  is  anticipated 
that  the  matches  will  begin  during  the 
third  quarter  of  Fiscal  Year  1986  and 
continue,  one  state  at  a  time.  The 
schedule  and  order  of  the  remaining 
matches  will  depend  on  current 
workload,  available  resources,  and 
other  factors  and.  therefore,  cannot  be 
projected.  These  matches  may  be 
repeated  on  a  cyclical  or  intermittent 
basis. 

e.  Safeguards:  Records  used  in  the 
matches  and  data  generated  as  a  result 
will  be  safeguarded  from  unauthorized 
disclosure.  Access  will  be  limited  to 
those  persons  who  have  a  need  for  the 
information  in  order  to  conduct  the 
matches  or  followup  actions.  All  of  the 
material  will  be  stored  in  locked 
containers  when  not  in  use.  Prior  to 
releasing  any  information  from  the  VA 
system  of  records  to  a  state  or  local 
agency,  DVB  will  obtain  a  written 
agreement  from  the  agency  specifying 
that  the  social  security  number  file  will 
remain  the  property  of,  and  will  be 
returned  to,  the  VA  upon  completion  of 
the  match;  that  it  will  be  used  and 
accessed  only  to  match  the  files 
previously  agreed  to;  that  it  will  not  be 
used  to  extract  information  concerning 
"non-hit"  individuals  for  any  purpose; 
and  that  it  will  not  be  duplicated  or 
disseminated  within  or  outside  the 
matching  agency  unless  authorized  in 
writing  by  DVB. 


f.  Retention  and  Disposition:  Records 
not  resulting  in  "hits"  will  be  destroyed 
by  burning,  shredding,  or  electronic 
erasing  within  three  months  of  the 
completion  of  the  individual  match. 
Records  resulting  in  "hits"  will  be 
retained  by  either  the  Office  of 
Information  Sysltems  and 
Telecommunications  or  DVB  until  the 
completion  of  any  necessary 
administrative  or  legal  actions  and  will 
then  be  disposed  of  in  accordance  with 
approved  records  control  schedules 
and/or  approved  disposition  authority 
from  the  Archivist  of  the  United  States. 

g.  States  and  Other  Geographical 
Entities  to  be  Included  in  the  Match: 
The  following  states  and  other 
geographical  entities  have  indicated 
willingness  to  participate  in  the  matches 
and  will  be  included  as  scheduling 
permits: 


Alabama 

Missouri 

Delaware 

New  Jersey 

Idaho 

Pennsylvania 

Kansas 

Vir^nia 

Maine 

Connecticut 

Mississippi 

Colorado 

New  Hamapbire 

Hawaii 

Oklahoma 

Iowa 

Texas 

Louisiana 

Wisconsin 

Minnesota 

Aritona 

Montana 

Florida 

North  Carolina 

Indiana 

South  Dakota 

Kentucky 

Washington 

Maryland 

Additional  states  and  geographical 
entities  may  be  added  when  DVB 
receives  their  agreement  to  participate. 
At  the  present  time  it  is  contemplated 
that  Arizona,  New  Jersey,  North 
Carolina,  and  Oklahoma  will  be  the  first 
states  to  participate  in  a  match 
conducted  by  the  Department  of 
Veterans  Benefits. 

(FR  Doc.  88-9643  Filed  4-29-88;  8:45  am) 
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Sunshine  Act  Meetings 


UMI 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put)lished 
under  the  "Govemnient  in  the  Sunshine 
Act"   (Pub.   L   94-409)  5  U.S.C.   552t>(eM3). 


SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meetings. 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the     j 
Sunshine  Act.  Pub.  L  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  May  2, 1988: 

A  closed  meeting  will  be  held  on 
Tuesday,  May  3, 1988,  at  10:00  a.m.  An 
open  meeting  will  be  held  on  Thursday, 
May  5, 1988,  at  10:00  a.m.  An  opeii 
meeting  will  be  held  on  Thursday,  May 
5, 1988,  at  10:00  a.m. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)  (4),  (8),  (9)(A)  and  (10)  and  17 
CFR  200.402(a)  (4),  (8),  (9)(i)  and  (10) 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Peters,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  closed  session. 


The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  May  3, 
1988,  at  10:00  a.m.,  will  be: 

Institution  of  administrative  proceeding  of 
an  enforcement  nature. 
Formal  orders  of  investigation. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday,  May  5. 
1988,  at  10:00  a.m.,  will  be: 

1.  Consideration  of  whether  to  delegate 
authority  to  the  Office  of  General  Counsel  to 
grant  or  deny  requests  for  non-expert  factual 
staff  testimony  and  the  production  of 
documents  pursuant  to  subpoenas  issued  in 
private  litigation,  unless  the  information  is 
privileged.  For  further  information,  please 
contact  Jen  Cohen  at  (202)  272-2453. 

2.  Consideration  of  a  proposed  rule  change 
submitted  by  the  National  Association  of 
Securities  Dealers  ("NASD")  that  would 
provide  prcedures  for  the  NASD  to  halt  its 
members'  trading  in  NASDAQ  securities 
pending  dissemination  of  material 
information  from  the  issuer  and  to  halt  over- 
the-counter  ("OTC")  trading  in  exchange- 
listed  securities,  so-called  "third-market 
trading,"  when  the  primary  market  for  the 
security  halts  trading  pending  material  news 
dissemination.  For  further  information,  please 
contact  Christine  A.  Sakach  at  (202)  272-24ia 

3.  Consideration  of  whether  to  grant 
Government  Securities  Clearing 
Corporation's  application  for  registration  as  a 
clearing  agency  under  Section  17A  of  the 
Securities  Exchange  Act  of  1934  and  Rule 
17Ab2-l(c)  thereunder.  For  further 
information,  please  contact  Jonathan  Kallman 
at  (202)  272-2402  or  Ester  Saverson,  Jr.  at 
(202)  272-2828. 

4.  Consideration  of  whether  to  request 
Congress  to  consider  a  legislative  proposal 
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designed  to  increase  international 
cooperation  in  securities  law  enforcement.   . 
The  proposal  would  amend  the  Securities 
Exchange  Act  of  1934,  the  Investment 
Company  Act  of  1940  and  the  Investment 
Advisers  Act  of  1940.  The  amendments 
would:  (1)  Authorize  the  Commission  to 
compel  testimony  and  production  of  evidence 
in  investigations  of  violations  of  foreign 
securities  laws  when  requested  to  do  so  by 
foreign  securities  authorities;  (2)  authorize  the 
Commission  to  withhold  from  disclosure 
under  the  Freedom  of  Information  Act 
confidential  documents  furnished  to  the 
Commission  by  foreign  securities  officials;  (3) 
grant  the  Commission  explicit  rulemaking 
authority  to  permit  access  to  its  files  by 
persons,  both  domestic  and  foreign,  engaged 
in  securities  law  enforcement  and  oversight; 
and  (4)  authorize  the  Commission  to  impose 
sanctions  or  restrictions  on  the  activities  of 
securities  professionals  on  the  basis  of  a 
finding  of  misconduct  in  a  foreign  country. 
For  further  information,  please  contact 
Michael  Mann  at  (202)  272-2309  or  Thomas 
Riesenberg  at  (202)  272-3088. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Bernard 
Black  at  (202)  272-2149. 
Jonathan  G.  Katz, 
Secretary. 
April  27, 1988. 
[FR  Doc.  88-9711  Filed  4-28-88;  12^2  pml 
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FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5CFRPart164S 

Allocation  of  Earnings 

agency:  Federal  Retirement  Thrift 
Investment  Board. 

action:  Interim  rule  with  request  for 
cbmments. 


summary:  The  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  (Board)  is  publishing  in  Part  1845 
of  5  CFR  interim  regulations  concerning 
allocation  of  earnings  of  the  three  funds 
in  which  assets  of  the  Thrift  Savings 
Fund  may  be  invested.  These  are  the 
Government  Securities  Investment  Fund 
(G  Fund),  the  Common  Stock  Index 
Investment  Fund  (C  Fund),  and  the 
Fixed  Income  Investment  Fund  (F  Fund). 
These  regulations  are  required  by  the 
Federal  Employees'  Retirement  System 
Act  of  1986  (Pub.  L  99-335).  They 
describe  the  way  in  which  earnings  are 
allocated  to  participants  of  the  Tluift 
Savings  Plan. 

DATES:  Interim  rules  are  effective 
February  1. 1988;  comments  must  be 
received  on  or  before  June  1, 1988. 
ADDRESS:  Comments  may  be  sent  to: 
James  B.  Petrick.  Federal  Retirement 
Thrift  Investment  Board,  805  Fifteenth 
Street  NW.,  Washington,  DC  20005. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  B.  Petrick  (202)  523-6367. 
SUPPLEMENTARY  INFORMATION:  Part  1645 
describes  the  process  for  determining 
and  allocating  earnings  for  each  of  the 
three  Investment  Funds — the  G  Fund, 
the  C  Fund,  and  the  F  Fund— to 
individual  accounts  of  participants  in 
the  Thrift  Savings  Plan. 

G  Fund  earnings  have  been  allocated 
to  individual  accounts  since  May  1, 

1987,  but  two  events  caused  changes  in 
the  allocation  process  as  of  February  1, 

1988.  First,  legislation  was  enacted  (Pub. 
L  100-238,  January  8. 1988)  that  required 
administrative  expenses  to  be  charged 
against  earnings  on  all  types  of 
contributions,  rather  than  only  against 
employer  contributions.  Second,  the  C 
and  F  Funds  first  became  available  on 
January  1, 1988.  As  a  result,  the 
allocation  of  earnings,  beginning  as  of 
February  1, 1988,  was  required  to 
encompass  these  funds  as  well  as  the  G 
Fund. 

Section  1645.1  contains  the  definitions 
used  in  this  part. 

Section  1645.2  states  that 
contributions  will  be  posted  to 
individual  accounts  on  the  day  those 
contributions  are  processed  by  the 
Board's  recordkeeper.  Contributions  are 


placed  in  participants'  accounts 
according  to  Investment  Fund  and 
source;  that  is,  they  are  designated  as  G 
Fund  employee  contributions,  C  Fund 
employee  contributions,  F  Fund 
employee  contributions,  G  Fund 
employer  basic  contributions,  or  G  Fund 
employer  matching  contributions.  Until 
1993,  no  employer  contributions  can  be 
invested  in  the  C  or  F  Funds. 

Section  1645.3  describes  the  method 
for  calculating  net  earnings  for  the  three 
Investment  Funds.  It  sets  forth  the 
various  components  of  earnings:  (1) 
Interest  on  investment  of  G  Fund  money, 
including  C  and  F  Fund  money  which  is 
invested  in  the  G  Fund  on  a  short-term 
basis;  (2)  interest  on  other  short-term 
investments,  primarily  C  and  F  Fund 
money  invested  in  a  short-term 
investment  fund  by  the  Funds' 
investment  managers;  (3)  other  income, 
such  as  dividends  or  interest;  and  (4) 
capital  gain  or  loss,  which  is  the  change 
in  market  value  of  the  investment,  net  of 
transaction  costs,  during  the  valuation 
period.  The  total  of  these  components  is 
then  reduced  by  the  portion  of 
administrative  expenses  charged  against 
the  particular  Investment  Fund  for  that 
valuation  period,  as  calculated  under 
the  rules  set  forth  in  section  1645.4.  Not 
all  of  the  elements  in  this  calculation  are 
relevant  to  each  of  the  Investment 
Funds.  For  example,  there  are  no 
transaction  costs  resulting  from 
investment  of  the  G  Fund. 

Section  1645.4  describes  the  method 
for  assessing  a  portion  of  the  monthly 
accrued  administrative  expenses  against 
the  earnings  of  each  Investment  Fund. 
First,  accrued  expenses  that  are 
attributable  only  to  the  C  or  F  Funds 
(such  as  the  investment  managers'  fees) 
are  charged  solely  to  that  Fund.  Second, 
the  remaining  monthly  accrued 
administrative  expenses  are  reduced  by 
forfeitures  processed  during  that  month. 
The  remaining  amount  is  then  assessed 
on  a  pro  rata  basis  against  each 
Investment  Fund,  based  on  the 
respective  balances  of  each  fund  on  the 
last  day  of  the  prior  valuation  period. 

Section  1645.5  describes  the 
calculation  of  the  bases  used  for 
determining  each  account's  proper  share 
of  earnings.  For  each  individual  account, 
the  basis  is:  (1)  The  amount  attributable 
to  that  source  of  contribution  within 
each  Investment  Fund  which  was  in  the 
account  at  the  end  of  the  last  valuation 
period;  plus  (2)  earnings  on  that  source 
of  contribution  in  that  Investment  Fund 
which  were  allocated  to  the  account  for 
the  last  valuation  period  (these  earnings 
are  posted  as  of  the  first  day  of  the 
current  valuation  period);  plus  (3)  all 
amounts  in  the  account  Uiat  were 
transferred  into  that  Fund  as  of  the  first 


day  of  the  current  valuation  period;  plus 
(4)  one-half  of  all  contributions  and 
participant  loan  repayments  to  the 
account  relating  to  that  source  in  that 
Investment  Fund  which  were  made 
during  the  current  valuation  period; 
minus  (5)  one-half  of  error  adjustments 
to  the  account  (error  adjustments  are 
always  negative,  since  positive  error 
adjustments  are  treated  as 
contributions);  minus  (6)  amounts 
transferred  out  of  that  Investment  Fund 
in  the  account  as  of  the  first  day  of  the 
current  valuation  period;  minus  (7)  loans 
made  from  the  account  under  the 
participant  loan  program;  and  minus  (8) 
other  withdrawals  from  the  account 
during  the  current  valuation  period. 
Using  one-half  of  an  element  such  as 
contributions  permits  that  element  to  be 
a  factor  in  allocating  earnings,  no  matter 
when  it  occurred  during  the  valuation 
period. 

Contributions  and  related  interest  for 
the  retroactive  one  percent  contribution 
for  FERS  employees  for  the  1984-1986 
period  are  counted  in  full  when 
determining  the  basis  for  allocating 
earnings  on  employer  basic 
contributions. 

The  total  of  each  of  the  different 
bases  for  all  individual  accounts  is  then 
computed  to  yield  the  fund  basis  for 
each  source  of  contributions  in  each 
Investment  Fund. 

Section  1645.6  sets  forth  the  allocation 
process  with  respect  to  each  individual 
account.  The  amount  allocated  to  each 
account  is  the  total  net  earnings  for  each 
source  of  contributions  in  each 
Investment  Fund,  divided  by  the  fund 
basis  for  that  source  of  contributions  in 
that  Investment  Fund,  times  the 
individual  account  basis  for  that  source 
of  contributions  in  that  Investment 
Fund.  Residual  amounts  which  result 
fi^m  eliminating  fractions  of  a  cent  from 
this  calculation  will  be  posted  to 
imdistributed  earnings  accounts  for  that 
source  and  that  Investment  Fund.  These 
remain  invested  (if  positive)  and  will  be 
allocated  the  next  month. 

Section  1645.7  states  that  earnings  will 
be  posted  to  individual  accounts  as  of 
the  first  calendar  day  of  each  month. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
They  will  affect  only  internal  Board 
procedures  for  allocating  earnings. 

Paperwork  Reduction  Act 

I  certify  that  these  regulations  do  not 
require  additional  reporting  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980. 


Waiver  of  Notice  of  Proposed 
Rulemaking  and  30-Day,  Delay  of 
Effective  Date 

Pursuant  to  5  U.S.C.  553  (b)(B)  and 
(d)(3),  I  find  that  good  cause  exists  for 
waiving  the  general  notice  of  proposed 
rulemaking  and  for  making  these  interim 
regulations  effective  in  less  than  30 
days.  As  a  result  of  the  implementation 
of  the  C  and  F  Funds  and  the  passage  of 
Pub.  L  100-238  (January  8, 1988). 
earnings  are  being  allocated  to 
participant  aiccounts  under  these  rules 
as  of  February  1. 1988. 

List  of  Subjects  in  5  CFR  Part  1645 

Employee  benefit  plans.  Government 
employees.  Retirement.  .Pensions. 

Federal  Retirement  Thrift  Investment  Board. 
Frauds  X.  Cavanaugh. 
Executive  Director. 

Title  5  of  the  Code  of  Federal 
Regulations  is  amended  to  add  Part  1645 
to  Chapter  VI  to  read  as  follows: 

PART  164S-ALLOCATION  OF 
EARNINGS 

96C* 

1645.1  Derinitions. 

1645.2  Posting  of  receipts. 

,1645.3    Calculation  of  net  earnings  for  each 
Investment  Fund. 

1645.4  Administrative  expenses  attributable 
to  each  Investment  Fund. 

1645.5  Basis  for  allocation  of  earnings. 

1645.6  Earnings  allocation  for  individual 
accounts. 

1645.7  Posting  of  earnings  to  individual 
accounts. 

Authority:  5  U.S.C  B439(a)(3)  and  5  U.S.C. 
8474. 

91645.1    DeflnMons. 

As  used  in  this  part,  the  following 
terms  have  the  following  meanings: 

"Accrued"  means  accoimted  for 
during  a  valuation  period,  whether  or 
not  actually  paid  or  received  diuing  that 
period. 

"Administrative  expenses"  means  the 
expenses  authorized  by  5  U.S.C. 
8437(c)(3). 

"Allocation"  means  any  pro  rata 
distribution  of  amoimts: 

"Allocation  date"  means  the  first  day 
of  each  calendar  month. 
.    "Basis"  means  the  portion  of  an 
account  or  Investment  Fund  upon  which 
the  allocation  of  earnings  is  based. 

"Board"  means  the  Federal 
Retirement  Thrift  Investment  Board 
established  pursuant  to  5  U.S.C.  8472. 

"C  Fimd"  means  the  Common  Stock 
Index  Investment  Fund  established 
pursuant  to  5  U.S.C.  8438(b)(1)(C). 

"Employee  contributions"  means  any 
contributions  made  pursuant  to  5  U.S.C. 
8432(a1  or  5  U.S.C.  835lCa). 


"Employer  basic  contributions"  means 
any  contributions  made  pursuant  to  5 
U.S.C.  8432(c)(1)  or  5  U.S.C.  8432(c)(3). 

"Employer  contributions"  means 
employer  basic  contributions  and 
employer  matching  contributions. 

"Employer  matdiing  contributions" 
means  any  contributions  made  pursuant 
to  5  U.S.C.  8432(c)(2). 

"F  Ftuid"  means  the  Fixed  Income 
Investment  Fund  established  piu*8uant  to 
5  U.S.C.  8438(b)(1)(B). 

"Forfeitures"  means  any  amounts 
forfeited  pursuant  to  5  U.S.C.  8432(g)(2). 

"G  Fund"  means  the  Government 
Securities  Investment  Fund  estabhshed 
pursuant  to  5  U.S.C.  8438(b)(1)(A). 

"Individual  account"  means  the 
account  established  for  a  participant  in 
the  Thrift  Savings  Fund  pursuant  to  5 
U.S.C.  8439(a)(2). 

"Investment  Fimd"  means  the  G  Fund, 
the  F  Fund,  or  the  C  Fund. 

"Posting"  means  the  process  of 
crediting  or  debiting  amounts  to  an 
individual  account 

"Recordkeeper"  means  the 
organization  designated  by  the  Board  as 
the  Thrift  Savings  Plan's  recordkeeper. 

"Source"  means  the  origin  of  any  one 
of  the  three  types  of  contributions  that 
are  made  to  the  Fund  on  behalf  of 
participants — employee  contributions, 
employer  basic  contributions,  or 
employer  matching  contributions. 

"Thrift  Savings  Fund"  or  "Fund" 
means  the  Fund  described  in  5  U.S.C. 
8437. 

"Valuation  period"  means  the 
calendar  month  during  which  earnings 
accrue  prior  to  allocation. 

S  1645.2    Posttng  of  receipta. 

Employer  and  employee  contributions 
and  loan  repayments  will  be  posted  by 
source  and  by  Investment  Fund  to  the 
appropriate  individual  account  on  the 
day  they  are  processed  by  the 
recordkeeper. 

91645.3    Calculation  of  net  earnings  for 
ivttmant  Fund. 


(a)  For  each  valuation  period,  net 
earnings  will  be  calculated  separately 
for  each  Investment  Fund. 

(b)  Net  earnings  for  each  Investment 
Fimd  will  equal: 

(1)  The  sum  of  the  following  items,  if 
any,  accrued  diuing  the  current 
valuation  period: 

(i).Intere8t  on  money  of  that 
Investment  Fund  which  is  invested  with 
the  G  Fund: 

(ii)  Interest  on  other  short-term 
investments  of  the  Investment  Fund; 

(iii)  Income  (such  as  dividends  and 
interest)  on  other  investments  of  the 
Investment  Fund;  and 


(iv)  Capital  gain  or  loss  on 
investments  of  the  Investment  Fund,  net 
of  transaction  costs. 

(2)  Minus  the  accrued  administrative 
expenses  of  the  Investment  Fund, 
determined  in  accordance  with  S  1645.4. 

(c)  The  net  earnings  for  each 
Investment  Fund  resulting  from 
paragraph  (b)  of  this  section  will  be 
adjusted  by  residual  net  earnings  from 
the  previous  valuation  period  for  that 
Investment  Fund,  as  described  in 
§  1645.6(b).  to  produce  the  earnings 
available  for  allocation  to  the 
participant  accounts  in  the  respective 
Investment  Fund  for  the  current 
valuation  period. 

91645.4  Admintotnrtive  expenee* 
attributabla  to  each  Investment  Fund. 

A  portion  of  administrative  expenses 
accrued  during  each  valuation  period 
will  be  charged  to  each  Investment 
Fund.  The  Investment  Funds'  respective 
portions  will  be  determined  as  follows: 

(a)  Investment  managers'  fees  and 
other  accrued  administrative  expenses 
attributable  only  to  the  C  or  F  Fund  will 
be  charged  to  the  C  or  F  Fund, 
respectively; 

(b)  All  other  accrued  administrative 
expenses  will  be  reduced  by  forfeitiu«s 
that  the  recordkeeper  has  processed 
during  the  valuation  period; 

(c)  The  amount  of  accrued 
administrative  expenses  not  covered  by 
forfeitures  under  paragraph  (b)  of  this 
section  will  be  charged  on  a  pro  rata 
basis  to  the  Investment  Funds,  based  on 
the  respective  Investment  Fund 
balances  on  the  last  day  of  the  prior 
valuation  period. 

9 1645.5  Basis  for  allocation  of  earnings. 

(a)  Individual  account  basis.  Except 
for  the  amounts  described  in  paragraph 
(b)  of  this  section,  on  the  earnings 
allocation  date,  the  individual  account 
basis  for  each  source  of  contributions  in 
each  Investment  Fund  equals: 

(1)  The  portion  of  the  individual 
account  that  is  attributable  to  the 
respective  source  of  contributions  in 
that  Investment  Fund  as  of  the  close  of 
business  on  the  last  day  of  the  previous 
valuation  period;  plus 

(2)  All  earnings  allocated  to  the 
respective  source  of  contributions  in  the 
individual  account  and  in  that 
Investment  Fund  as  of  the  previous 
allocation  date;  plus 

(3)  All  amounts  in  the  individual 
account  transferred  into  that  Investment 
Fund  from  another  Investment  Fund  as 
of  the  previous  allocation  date;  plus 

(4)  One-half  of  contributions  posted  to 
the  individual  account  during  the  ciurent 
valuation  period  (except  for 
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contributions  referred  to  in  paragraph 
(b)  of  this  section);  plus 

(5)  One-half  of  all  loan  repayments 
posted  to  the  individual  account  during 
the  current  valuation  period;  minus 

(6)  AH  amounts  in  the  individual 
account  transferred  out  of  an  Investment 
Fund  to  another  Investment  Fund  as  of 
the  previous  allocation  date:  minus 

(7)  One-half  of  all  error  correction 
ad^tments  made  to  the  respective 
source  of  contributions  in  the  individual 
account  and  in  the  respective 
Investment  Fmid  during  the  current 
valuation  period;  minus 

(8)  Any  loans  or  withdrawals  paid, 
horn  the  individual  account  in  the 
current  valuation  period. 

(b)  Inclusion  of  retroactive 
contributions.  The  individual  account 
basis  for  employer  basic  contributions 
will  also  include  all  amounts 
attributable  to  retroactive  contributions 
that  are  made  to  the  individual  account 
pursuant  to  5  U.S.C.  8«2(cM3)  and  that 
are  processed  by  the  recordkeeper 
during  the  current  valuation  period. 

(c)  Computation  of  Fvaid  Basis.  For 
each  valuation  period,  the  Fund  Basis  of 
each  source  of  contributions  in  each 


Investment  Fund  will  be  the  total  of  all 
individual  account  bases  for  tint  soofoe 
of  contributions  in  each  Investment 
Fund,  calculated  as  described  in 
paragraphs  (a)  and  (b)  of  this  sectioa. 

9  ra45A   Eamhioa  aHocaHon  for  bidlvkJusI 


(a)  CompatatTon  of  eamii^  for  each 
individual  account.  Earnings  fbr  eadi 
source  of  contributions  fbr  each 
Investment  Fund  vrill  be  allocated  to 
each  individual  account  separately.  Hie 
total  net  earnings  for  each  source  of 
contributions  in  each  Investment  Fund 
(as  computed  under  f  1645.3]  will  be 
(tivided  by  the  Fund  Basis  for  that 
source  of  contributions  in  that 
Investment  F^nd  (as  computed  under 
1 1645.5(c)).  The  resulting  number  (the 
"allocation  factor"  for  that  soiB>ce)  will 
be  multiplied  by  the  individual  account 
basis  for  the  respective  source  of 
contributions  m  that  Inrestment  Fund 
(as  computed  under  \  1645.5(a)),  to 
deteimine  the  individual  account 
earnings  for  the  valuation  period 
attributable  to  that  source  of 
contribotiaas  in  that  Investment  Pond. 
The  earnings  of  the  individual  account 


for  each  source  of  contributions  in  each 
Investmeat  Fond,  when  added  together, 
will  constitute  the  earnings  lot  that 
individual  account  during  the  valuation 
period. 

(b)  Residual  net  earnings.  Amounts 
allocated  to  individual  accounts  may  not 
exceed  the  total  amount  of  earnings 
available  to  be  allocated.  To  avoid 
allocating  excessive  amoonts, 
computatioo  of  earnings  for  individual 
accounts  described  in  subsection  (a)  of 
this  section  will  not  include  fractions  of 
a  cent  Residual  net  earnings 
attributable  to  unallocated  fractions  of  a 
cent  will  be  allocated  with  the  earnings 
fbr  the  following  valuation  p«iod. 

$1645.7   Posting  of  aamings  to  bidivfchiai 


For  each  source  of  contributions  for 
each  Investment  Fund,  tfie  amount  of 
earnings  computed  for  each  individual 
account  in  a  valuation  period,  as 
described  in  \  ld45A  will  be  posted  to 
the  individual  account  as  of  the  first  day 
of  the  next  valoation  period. 

[FR  Doc.  88-9578  Filed  4-29-88:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart253 


(SWH-fRL  329S-3] 

GuideHne  For  Federal  Procurement  of 
Retread  Tires 


aocncy:  Environmental  Protection 
Agency. 

action:  Proposed  rule. 


EPA.  401 U  SUMt  SW..  Washingtaa.  DC 
204ia  takpkme:  (202)  382-4502. 

vnotc 


;  The  Environmental  Protection 
Agency  (EPA)  today  is  proposing  a 
guideline  for  Federal  procurement  of 
retread  tires.  The  guideline  would 
implement  section  6002(e)  of  the 
Resource  Conservation  and  Recovery 
Act  of  1976,  as  amended  (RCRA),  which 
requires  EPA  (1)  to  designate  items 
which  can  be  produced  with  recovered 
materials  and  (2)  to  prepare  guidelines 
to  assist  procuring  agencies  in 
complying  with  the  requirements  of 
section  6002.  Once  EPA  has  designated 
a  procurement  item,  section  6002 
requires  that  any  procuring  agency  using 
appropriated  Federal  funds  to  procure 
that  item  must  purchase  such  items 
containing  the  highest  percentage  of 
recovered  materials  practicable.     | 

This  guideline  designates  tires  as  a 
product  for  which  the  procurement 
requirements  of  section  6002  apply.  The 
guideline  also  contains 
recommendations  for  in|iienienting  Hie 
section  6002  procurement  requirements 
as  well  as  the  requiremeats  lor  revising 
specificatioBS. 

DATE  EPA  will  a<xept  public  comraents 
on  this  proposed  guideline  until  June  1, 
198& 

AOORCSS:  Comments  on  this  proposed 
guideline  should  be  addressed  to  the 
EPA  RCRA  Docket  Clerk.  OfTice  of  Solid 
Waste.  WH-562,  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington.  DC  20460.  Comments 
should  identify  the  docket  number, 
which  is  F-88-PRTP-FFFFF. 

The  public  docket  is  available  for 
viewing  in  Room  LG-100,  U.S.  EPA.  401 
M  Street  SW..  Washington.  DC,  from 
9K)0  AM  to  4:00  PM,  Monday  through 
Friday,  excluding  holidays.  To  review 
docket  materials,  the  pubUc  must  make 
an  appointment  by  calling  (202)  475- 
9327.  Materials  may  be  copied  from  any 
regulatory  docket  at  a  cost  of  15  cents 
per  page.  Copying  totaling  less  than  $15 
is  free. 

FOR  FURTHEII  INFORMATION  CONTACT: 

RCRA  Hotline.  toU  free,  at  (800)  424- 
9346  or  at  (202)  382-3000.  For  technical 
information,  contact  William  Sanjour, 
Office  of  Solid  Waste.  WH-563.  U.S. 
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L  Authority 

This  giadeline  is  proposed  under  the 
authority  of  sections  2002(a)  and  0002  of 
the  Solid  Waste  Disposal  Act  as 
ameaded  by  the  Resource  Conservation 
and  Recovery  Act  of  1976.  as  amended, 
42  U.S.C.  6912(a)  and  6962. 

n.  Introduction 

A.  Purpose  and  Scope 

The  Environmental  Protection  figaicy 
(EPA)  is  proposing  today  one  in  a  series 
of  guidelines  designed  to  encourage  die 
use  of  products  containing  materials 
recovered  from  the  sohd  waste  stream. 
Section  6002  of  the  Solid  Waste  INsposal 
Act.  as  amended  by  the  Resource 
Conservation  and  Recovery  Act  (KCSA 
or  the  Act),  as  amended.  42  U.S.C.  6082, 
states  that  if  a  Federal,  State,  or  local 
procuring  agency  uses  appropriated 
Federal  funds  to  procure  certain 
designated  items,  such  items  must  be 
composed  of  the  highest  percentage  of    ° 
recovered  materials  practicable.  EPA  is 
required  to  designate  these  items  and  to 
prepare  guidelines  to  assist  proct 


es  in  compljring  with  the 
laqfi^ements  of  section  6002. 
i  issued  the  first  of  these 
,  for  cement  and  concrete 
>  fly  ash,  on  January  28, 1983 
(48  m  4230;  40  CFR  Part  249).  EPA 

I  a  second  guideline,  for  paper  and 
>  products  containing  recovered 
ials,  on  October  6, 1987  (52  FR 
:«ICFR  Part  250).  EPA 
ly  proposed  minimum 
recevered  materials  content  standards 
far  paper  and  paper  products;  these 
standards  are  being  finalized.  A  third 
guidriine,  for  asphalt  materials 
ooataining  ground  tire  rubber,  was 
proposed  on  February  20, 1986  (51  FR 
eao^  A  foiffth  guideline,  for  engine 
Inbricatiag  oils,  hydraulic  fluids,  and 
gear  oils  containing  re-refined  oils,  was 
proposed  on  October  19, 1987  (52  FR 
SSnO);  this  guideline  is  being  finalized. 
Today's  proposed  guideline  applies  to 
procurement  of  tires. 

This  preamble  describes  the 
leqaarements  of  section  6002,  explains 
the  basis  for  designating  tires  as  a 
praoarement  item  subject  to  section 
ODOZ,  and  discusses  the  provisions  of  the 
proposed  guideline.  It  also  provides 
information  regarding  the  price, 
avaflability.  and  performance  of  retread 


B.  Requirements  of  Section  6002 

Section  6002  of  RCRA,  "Federal 
it,"  directs  all  procuring 
I  using  appropriated  Federal 
funds  to  procure  items  composed  of  the 
highest  percentage  of  recovered 
materials  practicable,  considering 
competition,  availability,  technical 
»rmance.  and  cost.  Two  factors 
ger  this  requirement.  First,  EPA  must 
designate  the  items  to  which  this 
requirement  applies.  Second,  the 
reqairement  only  applies  when  the 
pcodiase  price  of  the  item  exceeds 
$1A000  or  when  the  quantity  of  such 
itaaM  or  of  functionally  equivalent  items 
purdiased  or  acquired  in  the  course  of 
the  preceding  fiscal  year  was  $10,000  or 


Setetion  6002(c)  requires  prociuing 
agsade^o  obtain  fit)m  suppliers  an 
estimate  of  and  certification  regarding 
the  percentage  of  recovered  materials 
ooBlained  in  their  products. 

Federal  agencies  responsible  for 
drafting  or  reviewing  specifications  for 
procurement  items  were  required  under 
section  6002(d)(1)  to  review  and  revise 
the  specifications  by  May  8, 1986,  in 
ordsr  to  eliminate  both  exclusions  of 
tcooversd  materials  and  requirements 
that  itcBM  be  manufactured  from  virgin 
ssaleriais.  In  addition,  within  one  year 
after  the  date  of  publication  of  a 


proctuement  guideline  by  EPA.  the 
Federal  agencies  must  revise  their 
specifications  to  require  the  use  of 
recoveredmaterials  in  such  items  to  the 
maximum  extent  possible  without 
jeopardizing  the  intended  end  use  of  the 
item. 

Section  501  of  the  Hazardous  and 
Solid  Waste  Amendments  of  1984  added 
paragraph  (i)  to  section  6002  of  RCRA. 
This  provision  requires  procuring 
agencies  to  establish  an  affirmative 
procurement  program  for  purchasing 
items  designated  by  EPA.  The  program 
must  assure  that  items  composed  of 
recovered  materials  will  be  purchased 
to  the  maximum  extent  practicable,  be 
consistent  with  applicable  provisions  of 
Federal  procurement  law,  and  contain  at 
least  four  elements: 

(1)  A  recovered  materials  preference 
program; 

(2)  An  agency  promotion  program; 

(3)  A  program  for  requiring  estimates, 
certification,  and  verification  of 
recovered  material  content;  and 

(4)  Annual  review  and  monitoring  of 
the  effectiveness  of  the  procurement 
program. 

Under  section  6002(e),  EPA  is  required 
to  issue  guidelines  for  use  by  procuring 
agencies  in  complying  with  the 
requirements  of  section  6002.  The  EPA 
guidelines  must  designate  those  items 
which  can  be  produced  with  recovered 
materials  and  whose  procurement  by 
procuring  agencies  will  fulfill  the 
objectives  of  section  6002.  They  also 
must  provide  recommendations  for 
procurement  practices  and  information 
on  availability,  relative  price,  and 
performance. 

Section  6002  is  designed  to  promote 
materials  conservation  and  thereby  to 
reduce  the  quantity  of  materials  in  the 
solid  waste  stream.  By  using  products 
containing  recovered  materials.  Federal 
procurement  can  demonstrate  their 
technical  and  economic  viability. 
Because  state  and  local  governments 
and  private  purchasers  often  follow  the 
Federal  lead.  Federal  procurement  of 
products  containing  reclaimed  materials 
is  expected  to  result  in  increased 
procurement  of  them  by  these  other 
groups  as  well. 

C.  Rationale  for  Selecting  Tires  for  a 
Procurement  Guideline 

In  the  preamble  to  the  fly  ash 
guideline,  EPA  established  criteria  for 
the  selection  of  procurement  items  for 
which  guidelines  will  be  prepared, 
however,  section  6002(e)  of  RCRA.  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984.  specifically 
directs  the  EPA  Administrator  to  issue 
procurement  guidelines  for  tires.  The 
portion  of  the  Conference  Committee 


report  describing  the  amendments  to 
section  6002  explains  that  the  term 
"tires"  includes  "the  use  of  retreaded 
tires."  [HJL  2867  Con£eraiGa  Report,  p. 
1,  Cong.  Rec.  H11138  (October  3, 1984)]. 
Since  Congress  already  has  selected 
tires  as  an  appropriate  subject  for  a 
procurement  giudeline,  it  is  not 
necessary  for  EPA  to  determine  that 
tires  are  an  appropriate  subject  for  a 
guideline  or  to  demonstrate  that  tires,, 
satisiy  the  EPA  criteria. 

D.  Background  Information  on  TV/v 
Retreading 

The  retreading  industry  was  started  in 
the  19108.  Today  there  are 
approximately  2,600  retreading  plants  in 
the  United  States.  They  retread  tires  for 
aircraft  (commercial  and  military), 
agricultural  equipment,  automobiles, 
light-  and  heavy-duty  trucks,  buses 
(school  and  mass  transportation),  off- 
road  vehicles  (i.e.,  earthmovers.  graders, 
loaders,  and  dozers)  and  racing  cars. 

Tire  retreading  is  the  application  of  a 
new  tread  to  a  worn  tire.  The  tire 
retreading  process  involves  the 
following  steps: 

•  Inspection  and  selection  of  tires 
suitable  for  retreading 

•  Removal  of  the  old  tire  tread 
through  a  buffing  process 

•  Repair  of  the  tire  casing,  if 
necessary 

•  Application  of  rubber  cement 

•  Application  of  a  new  tread 

•  Curing 

•  Ins]}ection  of  the  retreaded  tire. 
There  are  two  methods  for  applying  a 

new  tread:  the  mold-cured  process,  in 
which  an  uncured  rubber  tread  is 
appUed,  and  the  pre-cured  process,  in 
which  a  pre-cured,  pre-molded  rubber 
tread  is  applied. 

Diuing  the  mold-cured  process, 
uncured  (i.e..  nonvulcanized)  rubber  is 
applied  to  the  tire.  The  tire  then  is 
placed  in  a  mold  to  form  the  tread 
pattern,  the  tire  is  internally  pressurized, 
and  the  mold  is  heated.  The 
combination  of  heat  and  air  pressure 
applied  for  an  appropriate  period  of  time 
vulcanizes  the  rubber  and  bonds  it  to 
the  tire  body. 

During  the  pre-cure  process,  a  thin 
layer  of  uncured  rubber  (the  bonding 
layer)  is  applied  to  the  tire  body.  The 
pre-cured,  pre-molded  rubber  tread  is 
applied  over  the  bonding  layer.  The  tire 
is  then  placed  in  an  autoclave  to  bond 
the  tread  to  the  tire  body,  Agaia,  the 
combination  of  heat  and  air  pressure 
applied  over  time  vulcanizes  the 
bonding  layer  and  bonds  it  and  the  tread 
to  the  tire  body. 

A  properly  retreaded  tire  can  provide 
the  same  mUeage  as  a  new  tire,  thus 
substantially  extending  a  tire's  useful 


life.  Tires  also  can  be  retreaded  multiple 
times.  Truck  tires,  for  example,  are  often 
retreaded  two  or  three  times. 

E.  Current  Retread  Tire  Procurement 
Procedures 

Procuring  agencies  can  procure  either 
a  service — tire  retreading— or  a 
product — retread  tires.  Agencies 
currently  use  different  methods  for 
procuring  retreading  services  than  for 
procuring  retreads  as  a  product.  These 
approaches  are  described  below. 

1.  Procurement  of  Services 

The  General  Services  Administration 
(GSA)  awards  contracts  for  tire 
retreading  services.  Retreading 
contracts  are  awarded  by  the  GSA 
regional  offices.  The  regional  offices 
then  issue  a  supply  schedule.  Federal 
Supply  Schedule  No.  753II,  Tire 
Retreading  and  Repairing,  identifying 
the  vendors  of  tire  retreading  services 
within  the  GSA  region.  The  individual 
Federal  agencies '  can  bring  their  tires 
to  these  vendors  for  retreading.  The 
vendor  retreads  the  tire  and  returns  it  to 
the  procuring  agency.  If  the  tire  is  not 
retreadable  (e.g..  the  casing  is  damaged), 
the  vendor  returns  it  to  the  agency  for 
disposal. 

Vendors  retread  tires  in  accordance 
with  GSA  Specification  ZZ-T-441. 
which  details  the  retreading  procedures 
to  be  followed,  including  inspection  of 
the  worn  tire  casing  for  suitability  for 
retreading,  and  inspection  of  the 
finished  product.  It  applies  to  both  the 
mold-cured  and  pre-cured  retreading 
processes  and  to  tire  repairs.  It  covers 
four  groups  of  tires:  (1)  Passenger  car 
and  cycles,  (2)  light  truck  and  high  speed 
industrial,  (3)  truck,  bus  and  trailer,  and 
(4)  special  service  (including  military, 
agricultural,  off-highway,  and  slow 
speed  industrial). 

The  specification  also  requires  that 
the  retreader  receive  a  mandatory  pre- 
award  facility  certification  of  approval. 
According  to  the  specification,  there  are 
two  acceptable  approaches  that  a 
retreader  may  use  to  have  his  facility 
certified.  First,  a  GSA  inspector  can 
perform  the  retreading  facility 
inspection.  Second,  the  retreader  can 
provide  evidence  that  within  the 
previous  12  months  the  facility  has 
received  an  approved  certification  from 
a  nationally  recognized  retread  tire 
trade  association,  such  as  the  National 
Tire  Dealers  and  Retreaders  Association 
or  the  American  Retreaders  Association. 


'  The  Department  of  Defense  uses  Schedule  No. 
753II  for  retreading  of  tactical  equipment  and 
heavy^iuty  truck  tires,  as  well  as  for  administrative 
and  lightHJuty  vehicle  tires. 
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With  the  exception  of  the  Department 
of  Defense,  very  few  Federal 
government  agencies  have  central  motor 
pools  to  maintain  and  repair  vehicles. 
Nor  are  tires  stockpiled  in  Federal 
government  warehouses  or  depots. 
Instead,  replacement  tires  are  obtained 
from  the  commerical  marketplace.  i 

Individual  vehicle  operators,  in  ! 

conjunction  with  GSA's  Fleet 
Management,  thus  decide  whether  to 
procure  a  new  tire  or  a  tire  retreading 
service  for  the  worn  tires  on  the 
operator's  vehicle.  There  are  no  criteria 
for  the  vehicle  operators  to  use  in 
making  the  decision  to  procure  a  new 
tire  or  a  tire  retreading  service,  nor  does 
GSA  monitor  procuring  agencies'  use  of 
the  retreading  contracts.  Note  that  if  the 
retreading  service  is  used,  the  vehicle 
operator  is  provided  with  his  original 
casing  with  a  new  tread,  unless  the 
casing  cannot  be  retreaded,  in  which 
case  it  is  retiuTied. 

The  State  of  Vermont  also  procures 
retreading  services  (for  truck  and 
aircraft  tires).  The  state's  specification 
identifies  the  retreading  process  to  be 
used  (mold-cured),  retread  size,  and 
tread  design.  It  requires  that  the 
retreader  use  the  state's  casings.  The 
state  invites  bids  to  supply  retreading 
services  in  accordance  with  the 
specification  and  awards  one-year 
contracts  with  two  options  to  renew. 

Vermont  has  a  central  motor  pool 
which  warehouses  replacement  parts, 
including  a  mix  of  new  and  retreaded 
tires.  The  motor  pool  staff  are  trained  in 
tire  inspection  procedures.  Each  tire 
casing  is  inspected  to  determine 
whether  it  can  be  retreaded;  if  it  is 
suitable  for  retreading,  it  is  sent  to  the 
contract  retreader.  Vehicle  operators 
receive  replacement  tires,  alUiough  not 
necessarily  their  old  tire  casings.  , 

2.  Procurement  of  Products  I 

GSA  is  the  lead  agency  for  purposes 
of  Federal  tire  procurement.  GSA's  tire 
specification,  ZZ-T-381,  is  specific  to 
new  tires  containing  virgin  or  recovered 
rubber.  GSA  prepares  a  schedule  (the 
Federal  Supply  Schedule)  identi^ing  the 
types  and  sizes  of  tires  required  by 
Federal  agencies  and  awards  national 
contracts  to  vendors  of  these  tires-These 
vendors  are  then  identiBed  on  the 
supply  schedule  (Federal  Supply  ' 

Schedule  No.  26II,  Pneumatic  Tires  and 
Inner  Tubes).  The  Individual  Federal 
agencies  procure  tires  directly  from 
these  vendors  using  purchase  orders.  All 
Federal  agencies,  including  the  Defense 
Department,  use  the  GSA  supply 
schedule  for  automobile  and  truck  tires. 
(DOD  awards  its  own  contracts  for 
procurement  of  tires  for  tactical 


equipment,  heavy-duty  trucks,  and 
airplanes.) 

When  retread  tires  are  purchased  as 
products  by  procuring  agencies  other 
than  Federal  agencies,  they  generally 
are  purchased  through  open 
competition.  The  procuring  agency 
invites  bids  from  both  vendors  of  new 
tires  and  vendors'of  retread  tires.  'The 
contract  is  awarded  to  the  lowest-priced 
responsible  bidder. 

For  example,  the  Virginia  Highways 
and  Transportation  Department  (VHTD) 
purchases  truck  tires  in  this  manner. 
VHTD  has  developed  a  performance 
specification  for  truck  tires  which 
specifies  tire  size  and  performance 
standards.  It  is  neutral  in  that  it  applies 
to  both  new  and  retread  tires.  It  requires 
the  contractor  to  guarantee  an  average 
mileage  and  to  submit  a  performance 
bond.  The  price  of  each  tire  is  divided 
by  the  guaranteed  mileage  to  obtain  a 
guaranteed  cost  per  mile.  If  the  tire  does 
not  perform  for  the  guaranteed  mileage, 
the  cost  per  mile  is  used  to  adjust  the 
price  of  the  tire.  The  difference  between 
the  actual  tire  price  and  the  adjusted 
price  is  the  amoimt  the  contractor  must 
reimburse  the  VHTD.  Both  vendors  of 
new  tires  and  vendors  of  retreads  can 
and  have  submitted  bids  to  VHTD,  and 
retreaders  have  received  contract 
awards. 

in.  Proposed  Guideline 

This  portion  of  the  preamble  explains 
each  section  of  the  proposed  guideUne. 

A.  Purpose  and  Scope 

The  purpose  of  this  guideline  is  (1)  to 
designate  tires  as  an  item  subject  to  the 
procurement  requirements  of  section 
6002  of  RCRA  and  (2)  to  recommend 
procedures  for  complying  with  section 
6002. 

This  guideline  applies  to  purchases  of 
the  following  types  of  tires:  passenger 
care  tires,  light-  and  heavy-duty  truck 
tires,  high  speed  industrial  tires,  bus 
tires,. and  special  service  tires  (including 
Military,  agricultural,  off-the-road,  and 
slow  speed  industrial).  It  does  not  apply 
to  airplane  tires.  Because  Federal 
agencies  that  procure  airplane  tires 
already  use  retreads  extensively,  EPA 
believes  that  designating  airplane  tires 
will  not  result  in  increased  use  of 
retreaded  airplane  tires.  (Information  on 
airplane  tire  retreading  is  available  in 
the  docket.)  In  addition,  EPA  believes 
that  when  Congress  directed  EPA  to 
issue  a  procurement  guideline  for  tires,  it 
intended  EPA  to  focus  on  automobile, 
truck,  and  other  vehicle  tires  because 
they  are  a  significant  solid  waste 
problem:  the  bulk  of  the  tires  in  the  solid 
waste  stream  are  automobile  tires  and, 
to  a  lesser  extent,  truck  and  other 


vehicle  tires.  Because  aiiplane  tires  are 
not  a  significant  solid  waste  problem, 
EPA  believes  that  Congress  did  not 
intend  for  EPA  to  address  them  in  this 
guideline.  EPA  requests  conunents  on  its 
decision  not  to  include  airplane  tires  in 
this  guideline. 

B.  Applicability 

Many  of  the  requirements  of  section 
6002  apply  to  "procuring  agencies," 
which  is  defined  by  RCRA  section 
1004(17)  as  "any  Federal  agency,  or  any 
State  agency  or  agency  of  a  political 
subdivision  of  a  State  which  is  using 
appropriated  Federal  funds  for  such 
procurement,  or  any  person  contracting 
with  any  such  agency  with  respect  to 
work  performed  under  such  contract." 
Under  section  6002(a),  the  procurement 
requirements  apply  to  any  purchase  by  a 
procuring  agency  of  an  item  costing 
$10,000  or  more  or  when  the  procuring 
agency  purchased  $10,000  worth  of  the 
item  or  of  a  functionally  equivalent  item 
during  the  preceding  fiscal  year.  Both 
direct  and  indirect  purchases  are 
covered. 

1.  Direct  Purchases 

This  guideline  applies  to  tire 
purchases  made  directly  by  a  procuring 
agency  or  by  a  government  contractor 
for  use  in  government  vehicles  and 
equipment.  Direct  purchases  by  a 
contractor  would  include  purchases  for 
maintaining  a  government  fleet* 

The  guideline  does  not  apply, 
however,  to  direct  purchases  for  use  in 
new  equipment  to  be  supplied  by  a 
contractor  (e.g.,  new  automobiles). 
Under  the  Federal  Acquisition 
Regulation  (FAR),  Federal  procuring 
agencies  are  required  to  purchase 
commercial  products  and  use 
commercial  distribution  systems 
whenever  such  products  or  systems 
adequately  meet  the  government's 
needs.  (See  FAR  S  11.002).  New  vehicles 
are  purchased  in  accordance  with  this 
requirement.  Since  new  vehicle 
manufacturers  are  required  by  National 
Highway  Traffic  and  Safety 
Administration  (NHTSA)  regulations  (4d 
CFR  571.110  and  571.120)  to  use  new 
tires,  the  vehicles  purchased  by  Federal 
procuring  agencies  will  have  new  tires 
installed  on  them.  Requiring  retread 
tires  would  be  contrary  both  to  the 
NHTSA  regulations  and  the  FAR,  and 
thus  contrary  to  the  requirement  of 
RCRA  section  6002(i)(l)  that  procurmg 


•  The  tenn  "govenunent  fleet"  does  not  refer  to 
vehicle*  owned  by  the  contractor  but  rather  to 
vehicles  owned  by  a  government  agency  and 
operated  or  maintained  on  behalf  of  the  agency  by 
the  contractor. 


agencies  must  comply  with  applicable 
Federal  laws. 

2.  Indirect  Purchases 

The  definition  of  "procuring  agency" 
in  RCRA  section  1004(17)  makes  it  clear 
that  the  requirements  of  section  6002 
apply  to  "indirect  purchases,"  i.e.. 
purchases  by  a  State  or  local  agency  or 
its  contractors  using  appropriated 
Federal  funds.  Thus,  the  guideline 
applies  to  tire  purchases  meeting  the 
$10,000  threshold  made  by  States  and 
their  locaHties  or  their  contractors, 
subcontractors,  grantees,  or  other 
persons  which  are  funded  by  grants, 
loans,  or  other  forms  of  disbursements 
of  monies  fit>m  Federal  agencies. 
However,  the  guideline  does  not  apply 
to  such  purchases  if  they  are  unrelated 
to  or  incidental  to  the  Federal  funding. 
i.e..  not  the  direct  result  of  the  grant, 
loan,  or  funds  disbursement.  An 
example  of  a  tire  purchase  uiu«lated  or 
incidental  to  Federal  funding  is  where  a 
contractor  purchases  tires  for  equipment 
under  a  grant  for  construction  of  a 
public  works  project.  The  tire  purchases 
would  not  be  subject  to  the 
riequirements  in  section  6002  or  this 
guideline,  even  though  some  of  the  grant 
funds  supporting  the  contract  might  be 
used  to  finance  the  purchases. 

EPA  solicits  comments  on  whether 
this  guideline  should  be  revised  to 
exempt  block  grants  from  the  section 
6002  procurement  requirements  because 
it  generally  may  not  be  possible  to 
account  separately  for  block  grant  funds 
from  non-Federal  funds.  EPA  also 
solicits  comments  on  whether  this 
guideline  should  be  revised  to  exempt 
block  grants  only  when  it  is  not  (uissible 
to  account  s^arately  for  such  funds. 

3.  The  $10,000  Threshold 

The  procurement  requirements  of 
section  6002(a)  apply  when  the  purchase 
price  of  an  item  exceeds  $10,000  or  when 
the  quantity  of  such  items  or  of 
"functionally  equivalent"  items 
purchased  during  the  preceding  fiscal 
year  was  $10,000  or  more.  In  calculating 
whether  the  $10,000  threshold  has  been 
reached.  EPA  intends  that  procuring 
agencies  consider  all  types  of  tires  to  be 
functionally  equivalent  items.  When 
determining  if  the  $10,000  threshold  has 
been  reached,  prociuing  agencies  should 
tally  the  cost  of  all  tires  purchased, 
rather  than  each  size  or  category  of  tire 
(e.g..  truck  tires,  automobile  tires) 
purchased.  EPA  believes  that  restricting 
the  applicability  of  section  6002  to 
purchases  based  upon  a  narrow 
definition  of  functional  equivalency 
would  limit  the  effectiveness  of  the 
proposed  guideline  in  meeting  the 
objectives  of  RCRA,  because  an  agency 


may  purchase  less  than  $10,000  of  each 
size  or  category  of  tire.  EPA 
recommended  a  similar  approach  in  the 
proposed  guideline  for  re-refined  oil,  52 
FR  38843  (October  19, 1967). 

EPA  notes  that  the  FAR  contains  a 
$25,000  small  procurement  provision,  48 
CFR  Part  13.  'This  provision  should  not 
be  confused  with  the  $10,000  threshold 
because  their  purposes  are  different. 
The  $10,000  threshold  determines  when 
the  affirmative  prociu-ement  provisions 
of  RCRA  section  6002  apply,  whereas 
the  $25,000  threshold  triggers  small 
procurement  procedures.  Procuring 
agencies  must  use  the  $10,000  threshold 
when  determining  the  applicability  of 
RCRA  section  0002  and  today's 
proposed  guideline. 

C  Definitions 

Most  of  the  definitions  used  in  this 
procurement  guideline  are  the  same  as 
used  in  RCRA  itself. 

For  purposes  of  this  guideline,  the 
term  "retread  tires"  means  a  worn 
automobile,  truck,  or  other  vehicle  tire 
whose  tread  has  been  replaced. 

Section  6002(c)  requires  procuring 
agencies  to  procure  items  composed  of 
the  highest  percentage  of  recovered 
materials  practicable,  and  section 
6002(i)  requires  procuring  agencies  to 
develop  programs  to  assure  that 
recovered  materials  are  purchased  to 
the  maximum  extent  practicable 
(emphasis  added).  EPA  has  defined 
"practicable"  in  the  final  paper 
guideline,  52  FR  37297  (October  6. 1987), 
and  is  including  the  definition  in  today's 
guideline  as  well. 

EPA's  definition  of  "practicable" 
combines  the  dictionary  definition  with 
certain  statutory  criteria  for  determining 
practicability.  The  dictionary  definition 
of  practicable  is  "capable  of  being 
used."  and  EPA  believes  that  congress 
intended  the  term  to  be  defined  in  this 
way.  Congress  also  provided  four 
criteria  for  determining  the  maximum 
amount  practicable:  (1)  Performance  in 
accordance  vn\h  applicable 
specifications,  (2)  availability  at  a 
reasonable  price,  (3)  availability  within 
a  reasonable  period  of  time,  and  (4) 
maintenance  of  a  satisfactory  level  of 
competition.  EPA's  definition  of 
practicable  incorporates  these  criteria. 

D.  Requirements  vs.  Recommendations 

RCRA  section  6002  requires  procuring 
agencies  and  contracting  officers  to 
perform  certain  activities,  such  as 
revising  specifications  for  procurement 
items.  It  also  requires  EPA  to  prepare 
"guidelines  for  the  use  of  procuring 
agencies  in  complying  with"  section 
6002.  EPA  has  incorporated  the  section 
6002  requirements  into  the  guidelines  for 


the  benefit  of  procuring  agencies.  As  a 
result,  the  guidelines  contain  two  types 
of  provisions:  requirements  (mandated 
by  Congress  in  section  6002)  and 
recommendations  (EPA's  guidance  for 
complying  with  the  requirements  of 
section  6002).  As  used  in  this  guideline, 
the  verbs  "shall"  and  "must"  indicate 
section  6002  requirements,  while  verbs 
such  as  "recommend."  "should."  and 
"suggest"  indicate  recommendations  for 
complying  with  those  requirements. 
Procuring  agencies  are  required  to 
comply  witii  the  requirements  of  section 
6002,  whereas  EPA's  recommendations 
for  meeting  those  statutory  requirements 
are  advisory  in  nature.  Procuring 
agencies  may  choose  to  use  other 
approaches  which  satisfy  the  section 
6002  requirements.  However,  EPA 
believes  that  if  a  procuring  agency 
chooses  to  follow  EPA's 
recommendations,  that  agency  will  be  in 
compliance  with  the  section  6002 
requirements. 

E.  Specifications 

1.  Federal  Agencies  * 

RCRA  section  6002(d)  contains  two 
requirements  for  revising  specifications 
for  procurement  items.  As  discussed 
above.  Federal  agencies  that  have  the 
responsibility  for  drafting  or  reviewing 
specifications  for  procurement  items 
procured  by  Federal  agencies  were 
required  to  revise  their  specifications  by 
May  8, 1986  to  eliminate  exclusions  of 
recovered  materials  and  requirements 
that  items  be  manufactured  from  virgin 
materials  [section  6002(d)(l]].  Second, 
within  one  year  after  the  date  of 
publication  of  a  guideline  as  a  final  rule, 
Federal  agencies  must  assure  that  their 
specifications  require  the  use  of 
recovered  materials  (in  this  case, 
recovered  rubber  and  retread  tires)  to 
the  maximum  extent  possible  wnthout 
jeopardizing  the  intended  end  use  of  the 
item  [section  6002(d)(2)].  EPA  believes 
that  this  second  requirement  is  more 
extensive  than  the  first  requirement. 
Simply  eliminating  discriminatory 
provisions,  as  required  by  section 
6002(d)(1),  is  not  sufficient  to  meet  all  of 
the  obligations  of  section  6002(d).  EPA 
believes,  however,  that  compliance  with 
the  affirmative  procurement 
requirements  of  section  6002(i)  fulfills 
the  section  6002(d)(2)  requirements 
because  an  affirmative  procurement 
program  should  result  in  procurement  to 
the  maximum  extent  practicable. 

In  meeting  the  first  specification 
revision  requirement  in  the  context  of 
tires,  the  specification  must  provide  that 
reclaimed  rubber  may  be  used  in  the 
basic  compounds  used  in  tire 
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construction.  In  addition,  if  a  procuring 
agency  chooses  to  implement  the  case- 
by-case  approach  as  described  below, 
the  specification  should  apply  both  to 
new  tires  and  to  retread  tires.  Thus, 
GSA  would  be  required  to  revise  its 
specification  for  new  tires,  ZZ-T-381.  so 
that  it  appUes  both  to  new  tires  and  to 
retreads. 


2.  Procuring  Agencies 

EPA  believes  that  the  second 
speciHcation  revision  requirement  also 
applies  to  non-Federal  procuring 
agencies  which  procure  tires  with 
appropriated  Federal  funds.  Unless  their 
specifications  are  revised  to  require  the 
use  of  retread  tires,  these  agencies  will 
be  unable  to  implement  the  affirmative 
procurement  requirements  of  RCRA 
section  6002(c)(1)  and  (i).  For  this 
reason.  S  253.10(b)  of  the  proposed 
guideline  provides  that  all  procuring 
agencies  (rather  than  "Federal  agencies" 
as  provided  in  the  Act)  must  assure  that 
their  specifications  require  the  use  of 
retread  tires  to  the  maximum  extent 
possible  without  jeopardizing  the 
intended  use  of  the  item. 

Under  section  6002(d)(2), 
specincations  need  not  be  revised  if  the 
agency  determines  that,  for  technical 
reasons,  a  product  containing  recovered 
materials  will  jeopardize  the  end  use  of 
the  product.'  Such  determinations 
should  be  documented  and  made  within 
one  year  of  the  promulgation  of  a  final 
guideline.  (See  S  253.11  of  the  proposed 
guideline.)  If  the  agency  subsequently 
issues  a  restrictive  speciHcation,  the 
basis  for  the  restriction  must  be 
documented  when  the  specification  is 
issued. 

F.  Affirmative  Procurement  Program 

RCRA  section  6602(i)  requires 
procuring  agencies  to  adopt  an 
affirmative  procurement  program  to 
ensure  that  retread  tires  are  purchased 
to  the  maximum  extend  practicable.  The 
program  must  contain  four  elements:  (1) 
A  recovered  materials  preference 
program;  (2)  a  promotion  program;  (3) 
procedures  for  estimation,  certification,  • 
and  verification  of  recovered  materials 
content;  and  (4)  procedures  for  annual 
review  and  monitoring  of  the  program's 
e^ectiveness.  The  program  must  be 
established  within  one  year  of  the  date 
of  publication  of  this  guideline  as  a  final 
rule. 


*  For  example.  Draft  Anny  Regulation  (AR)  750- 
36.  which  contain*  the  Anny'i  policy  and 
procedures  for  use  of  retread  lires.  exclude*  use  of 
retreads  on  the  front  wheels  of  buses  and  on 
emergency  vehicles  and  heavy-lift  vehicles.  The 
regulation  conforms  to  RCRA  section  6002(d)(2) 
because  it  maximizes  the  use  of  retreads  without 
jeopardizing  the  intended  end  use  of  the  item. 


The  following  sections  explain  EPA's 
reconunendations  for  each  element  of 
the  afBrmative  procurement  program. 

1.  Recovered  Materials  Preference 
Program 

Under  section  6002(i)(3),  procuring 
agencies  have  three  options  for 
implementing  the  preference  program. 
They  can  employ  a  case-by-case 
approach,  adopt  minimum  content 
standards,  or  choose  an  approach  that  is 
substantially  equivalent  to  the  preceding 
approaches.  In  general,  the  minimum 
content  standard  approach  is 
appropriate  when  the  quantity  of 
recovered  material  used  can  vary.  For 
example,  the  quantity  of  recycled  paper  . 
used  in  manufacturing  paper  and  paper 
products  can  be  varied.  In  the  case  of 
retread  tires,  where  the  recovered 
material  is  the  used  tire  casing,  the 
quantity  of  recovered  material  used 
does  not  vary.  For  this  reason,  minimum 
content  standards  are  inapplicable  to 
retread  tire  procurement,  and  EPA  only 
considered  the  other  two  approaches. 

As  discussed  in  section  II.E.  of  this 
preamble,  proctuing  agencies  currently 
prociue  either  a  product — retreads — or  a 
service — tire  retreading.  Procurement  of 
tire  retreading  services  falls  within  the 
"substantially  equivalent  alternative" 
category  of  procurement  options 
provided  by  RCRA  section  6002(i). 
Procurement  of  retread  tires  as  a 
product  falls  within  the  case-by-case 
procurement  option  and  may  be  used 
only  by  a  non-Federal  prociuing  agency 
until  such  time  as  GSA  issues  a 
specification  for  retread  tires  or  revises 
ZZ-T-381  to  include  retreads.  EPA 
believes  that  both  approaches  can  be 
used,  with  certain  procedural 
modifications,  to  satisfy  the 
requirements  of  section  6002.  These 
modified  approaches  are  discussed 
below. 

As  discussed  in  the  final  paper 
guideline,  52  FR  37298-37299  (October  6, 
1987),  section  6002(i)  also  requires  that 
any  affirmative  procurement  program  be 
consistent  with  applicable  provisions  of 
Federal  procurement  law.  From  time  to 
time,  Congres  has  established 
preferential  procurement  programs  in 
order  to  attain  socioeconomic  goals. 
Among  those  are  the  Small  Business, 
Labor  Surplus  Area,  and  Minority 
Business  procurement  programs.  EPA 
considered  applying  either  or  both  of  the 
mechanisms  used  in  those  programs — 
price  preferences  and  set-asides — to  this 
guideline.  A  price  preference  allows  the 
procuring  agency  to  pay  a  higher  price,  if 
necessary,  for  a  specified  product  from 
preferred  vendors.  A  set-aside  requires 
the  procuring  agency  to  award  a  certain 


percentage  of  its  contracts  to  preferred 
vendors  of  a  product  regardless  of  price. 
Price  preferences  and  set-aside  are 
currently  being  used  in  some  state 
programs  for  the  procurement  of  paper 
and  paper  products  containing 
recovered  materials.  Four  states  are 
currently  using  price  preference 
programs  in  which  products  containing 
recovered  materials  may  cost  from  5  to 
10  percent  more  than  virgin  materials. 
Two  states  have  set-aside  programs  for 
paper  and  paper  products.  These  states 
report  that  they  successfully  proctue 
products  containing  recovered 
materials. 

EPA  has  considered  recommending 
these  programs  at  the  Federal  level. 
However,  in  the  case  of  existing  Federal 
preferential  procurement  programs  that 
allow  a  price  preference  or  set-aside,  the 
Agency  found  that  each  had  been 
established  under  explicit  statutory 
authority  or  a  specific  Executive  Chtler. 
Neither  the  statutory  language  nor  the 
legislative  history  of  section  6002  seems, 
however,  to  contemplate  the  adoption  of 
either  price  preference  or  set-asides,  and 
doing  so  would  conflict  with  existing 
Federal  procurement  regulations. 
Therefore,  rather  than  recommending 
price  preferences  or  set-asides,  EPA  is 
recommending  that  proctuing  agencies 
use  the  iHt>curement  mechanisms 
provided  in  RCRA  section  6002(i)(3). 

EPA  noted  in  the  final  paper  guideline 
that  it  believed  that  a  case-by-case 
program  might  not  satisfy  the  section 
6002(i)  requirement  for  an  affirmative 
procurement  program  because  it  would 
only  award  contracts  to  the  product 
containing  a  higher  percentage  of 
recovered  materials  in  the  event  of  a  tie. 
[See  52  FR  37299.  27302  (October  6. 
1987].]  EPA  made  similar  statements  in 
the  preamble  to  the  proposed  re-refined 
lubricating  oils  guideline.  52  FR  38844 
(October  19. 1987). 

EPA  believes  that  a  case-by-case 
approach  will  satisfy  the  section  6002(i) 
requirements  for  retread  tires  because 
retread  tires  will  likely  be  less 
expensive  to  procure  than  new  tires  for 
comparable  performance  levels. 
(Information  on  the  relative  price  of 
retread  and  new  tires  will  be  available 
in  the  docket.) 

a.  Procurement  of  Services.  While 
GSA  prepares  tire  specifications  and 
awards  contracts  to  tire  vendors,  the 
individual  Federal  operator,  in 
conjunction  with  GSA's  Fleet 
Management,  decides  whether  to 
purchase  retreading  services  or  to  buy  a 
new  tire.* 


Except  for  Department  of  Defense 
activities,  the  agencies  do  not  maintain 
records  on  procurement  of  new  tires  or 
tire  retreading  services.  EPA  believes 
that  recordkeeping  is  necessary  to 
obtain  information  on  cost  savings, 
performance  of  retreads,  and  use  of  tire 
retreading  contracts.  Therefore.  EPA 
recommends  that  agencies  procuring 
retreading  services  institute  a  practice 
of  monitoring  the  procurement  of 
retreading  services  by  agency  subgroups 
or  individuals  by  requiring  them  to 
record  their  decisions  to  procure  new 
tires  and  tire  retreading  services.  The 
record  should  identify  the  type  and 
quantity  of  tires  prociued,  the  purchase 
price  per  tire,  whether  retreading 
services  were  procured,  the  cost  of  the 
retreading  services,  and.  if  new  tires  are 
procured,  the  reasons  for  not  retreading. 
Section  253.21(b)(1)  contains  this 
requirement. 

b.  Procurement  of  Products.  As 
explained  in  Section  II.R2  of  this 
preamble,  procuring  agencies  purchasing 
retreads  as  products  can  solicit  bids 
from  both  vendors  of  new  tires  and 
vendors  of  retreads.  The  decision  to 
purchase  retreads  is  made  on  a  case-by- 
case  basis,  and  the  contract  is  awarded 
to  the  lowest-priced  responsible  bidder. 
EPA  believes  that  this  approach  should 
include  a  preference  for  retread  tires  in 
the  event  that  tie  bids  are  received  from 
a  vendor  of  retreads  and  a  vendor  of 
new  tires,  all  other  factors  (e.g.. 
availability)  being  equal.  Section 
253.21(b)(2)  of  the  guideline  recommends 
.that  procuring  agencies  adopt  such  a 
preference. 

As  discussed  in  the  proposed  paper 
Sideline,  50  FR  14080-14081  (April  9. 
1985),  and  the  final  paper  guideline.  52 
FR  37301-37302  (October  6, 1987),  the 
legislative  history  of  Section  6002 
indicates  that  bids  for  items  containing 
recovered  materials  should  be  given 
preference  only  if  they  are  equal  to,  or 
less  than,  bids  for  the  comparable  virgin 
materials  product. 

2.  Promotion  Program 

The  second  requirement  of  the 
affirmative  procurement  program  is  a 
promotional  effort  by  procuring 
agencies.  The  proposed  guideline 
recommends  several  methods  for 
procuring  agencies  to  use  for 
disseminating  information  about  their 
preference  programs,  such  as  placing 
statements  in  invitations  to  bid. 
discussing  the  program  at  bidders' 


*  Onfl  Anny  Regulation  750-36  establishes  a 
policy  for  maximizing  the  use  of  retread  tires  on 

Continued 


vehicle*  and  aircraft.  AR  750-36  sets  goals  for  lire 
retreading  and  requires  that  automotive, 
commercial,  tactical,  and  off-the  road  tires  be 
retreaded  to  the  extent  that  it  is  economical  and 
practical. 


conferences,  and  informing  industry 
trade  associations  about  the  program. 

3.  Estimates.  Certification,  and 
Verification 

The  third  requirement  of  the 
affirmative  procurement  program  set 
forth  in  section  6002(i]  concerns 
estimates,  certification,  and  verification. 
Many  questions  have  been  raised  about 
the  certification  and  estimation  of 
recovered  material  content,  such  as 
when  they  should  be  provided,  who  is  to 
provide  them,  how  the  information  is  to 
be  obtained,  and  how  it  is  to  be  verified. 
To  clarify  this  subject,  it  is  necessary  to 
review  the  requirements  of  the  law. 

RCRA  sections  6002(c)(3)(B)  and 
6002(i)(2)(C)  require  that  after  the 
effective  date  of  an  EPA  guidehne. 
contracting  officers  must  require 
vendors  who  supply  Federal  procuring 
agencies  with  items  covered  by  the 
guideline  to  provide  an  estimate  of  the 
total  percentage  of  recovered  materials 
contained  in  the  items.  EPA  believes 
that  this  requirement  is  for  the  purpose 
of  gathering  statistical  information  on 
price,  recovered  materials  content,  and 
availability,  and  applies  regardless  of 
whether  the  procurement  soUcitation 
specifies  that  recovered  materials  can  or 
must  be  used. 

In  the  case  of  tires,  procuring  agencies 
purchase  a  product  containing  recovered 
tire  casings,  or  contract  for  a  retreading 
service  forgnvemment  casings,  rather 
than  purchasing  a  product  containing  a 
certain  percentage  of  recovered 
materials.  The  statistical  information 
that  procuring  agencies  need  to  obtain, 
therefore,  is  the  niunber  of  retread  tires 
to  be  supplied  by  the  vendor.  The 
vendor  must  supply  this  data.  EPA  is 
recommending  that  prociuing  agencies 
retain  these  data  for  three  years. 

RCRA  section  6002(i)(2)(C)  provides 
that  contracting  officers  must  require 
vendors  to  supply  certifications  of 
recovered  materials  content,  where 
appropriate.  EPA  believes  that  written 
certifications  are  inappropriate  for 
retread  tire  procurement  because 
retreaders  already  use  another 
certification  procedure  which  is  required 
by  Department  of  Transportation 
regulations.  Newly  retreaded  tires  are 
inspected  to  determine  that  they  are  free 
of  defects  and  that  they  comply  with 
Federal  Motor  Vehicle  Safety  Standards. 
Tires  passing  the  retreaders'  inspection 
are  certified  by  stamping  the  retreading 
plant's  identification  niunber  and  the 
symbol  DOT  on  the  sidewall.  The 
identification  number  indicates  that  the 
plant  is  a  retreading  operation.  This  is  in 
accordance  with  section  114  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  of  1966,  49  CFR  571.117  and 


574.5.  Imposition  of  a  separate, 
additional  certification  for  each  tire  or 
batch  of  tires  would  be  duplicative  and 
would  only  prove  to  be  an  unnecessary 
burden  on  the  retreaders  and  the 
procuring  agency. 

Section  6002(i)  also  requires  procuring 
agencies  to  establish  reasonable 
procedures  to  verify  the  estimates  and 
certification.  For  retread  tires, 
verification  will  be  relatively  easy 
because  the  certification  niunber 
stamped  on  the  sidewall  of  the  tire 
identifies  the  tire  as  a  retread.  Procuring 
agencies  need  only  to  spot  check  these 
numbers  to  verify  that  a  retread  tire  has 
been  supphed. 

4.  Aimual  Review  and  Monitoring 

The  fourth  requirement  of  the 
affirmative  procurement  program  is  an 
annual  review  and  monitoring  of  the 
effectiveness  of  the  program.  EPA 
recommends  that  the  review  include  an 
estimate  of  the  number  of  retread  tires 
purchased  during  the  year,  assessment 
of  the  effectiveness  of  the  agency 
preference  program,  and  an  assessment 
of  remaining  barriers  to  procurement  of 
retread  tires. 

rv.  Price.  Competition,  Availabilify.  and 
Performance 

Section  6002(c)(1)  of  RCRA  provides 
that  a  procuring  agency  may  decide  not 
to  purchase  an  item  designated  by  EPA 
if  it  determines  that  (1)  the  item  is 
available  only  at  an  unreasonable  price, 
(2)  a  satisfactory  level  of  competition 
cannot  be  maintained,  (3)  the  item  is  not 
reasonably  available  within  a 
reasonable  period  of  time,  or  (4)  the  item 
fails  to  meet  the  applicable 
specifications.  EPA  has  considered  the 
effect  of  these  Umitations  on  retread  tire 
procurement  and  made  the  following 
determinations. 

A.  Price 

Section  6002  provides  that  a  procuring 
agency  may  not  piuchase  a  designated 
item  if  the  price  is  "unreasonable." 
Conunenters  on  several  of  the 
procurement  guidelines  stated  that  a 
"reasonable  price"  includes  price 
preferences.  However,  as  EPA  stated  in 
the  paper  guideline,  52  FR  37298-37299 
(October  6, 1987).  RCRA  section  6002 
does  not  provide  explicit  authority  to 
EPA  to  authorize  or  recommend 
payment  of  a  price  preference  or  to 
create  a  set-aside.  'Therefore,  unless  an 
agency  has  an  independent  authorify  to 
provide  a  price  preference  or  to  create  a 
set-aside,  EPA  proposes  that  a  price  is 
"uiveasonable"  if  it  is  greater  than  the 
price  of  a  competing  product  made  of 
virgin  material. 
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B.  Competitioa  and  Availability      j 

EPA  believes  that  there  will  be  a 
satisfactory  level  of  competition  and 
availability  of  retread  tires.  Currently, 
there  is  an  abundant  supply  of  wonij 
tires  in  the  waste  stream  that  are      I  , 
candidates  for  retreading,  and  there  are 
approximately  2,800  retreading  plants 
located  across  the  country.  Therefore, 
there  should  be  a  satisfactory  level  of 
competition  and  availability. 

C  Performance 

As  discussed  elsewhere  in  this 
preamble,  GSA's  retread  tire 
specification  requires  that  retreaders 
have  their  production  facilities  certified 
either  by  GSA  or  by  a  nationally 
recognized  retreader  association.  Once 
the  plant  is  certified,  it  is  periodically 
recertified  to  ensure  that  it  is  I 

maintaining  satisfactory  operating    ' 
procedures.  In  addition,  newly  retreaded 
tires  are  inspected  by  the  retreader  to 
determine  that  they  are  free  of  defects 
and  that  they  comply  with  Federal    I 
Motor  Vehicle  Safety  Standards.       ' 
Therefore,  performance  is  assured,  so  it 
should  not  be  a  reason  for  procuring 
agencies  to  decline  purchasing  retread 
tires. 

V.  Implementation 

Different  parts  of  section  6002  refer  to 
different  dates  by  which  procuring 
agencies  must  have  completed  or 
initiated  a  required  activity:  (1)  May  8, 
1966  (Le..  18  months  after  enactment  of 
HSWA).  (2)  one  year  after  the  date  of 
publication  of  an  EPA  guideline,  and  (3) 
the  date  specified  in  an  EPA  guideline. 
As  a  result,  there  is  some  coirfusion  with 
respect  to  which  activities  must  be 
completed  or  initiated  by  each  date. ' 
This  section  of  the  preamble  explains 
these  deadlines. 

First,  under  section  6002(d)(1).  Federal 
agencies  that  have  the  responsibility  for 
drafting  or  reviewing  specifications  for 
procurement  items  must  eliminate  from 
such  specifications  any  exclusion  of 
recovered  materials  and  any 
requirements  that  items  be 
manubctured  from  virgin  materials. 
This  activity  was  to  be  completed  by 
May  8. 1986. 

Second,  procuring  agencies  must 
assure  that  their  specifications  for 
procurement  items  designated  by  EPA 
require  the  use  of  recovered  materials  to 
the  maximum  extent  possible  without 
jeopardizing  the  intended  end  use  of  the 
item  [section  6002(d)(2)].  In  addition, 
procuring  agencies  must  develop  an 
affirmative  procurement  program  for 
purchasing  items  designated  by  EPA.  in 
this  instance,  retread  tires  [section 
6002(i](l)].  Both  of  these  activities  most 


be  completed  within  one  year  after  the 
date  of  publication  of  this  guideline  as  a 
final  rule. 

Third,  procuring  agencies  which 
procure  items  designated  by  EPA  must 
begin  procurement  of  such  items 
containing  the  highest  percentage  of 
recovered  materials  practicable  [section 
8002(c)(1)].  In  addition,  contracting 
officers  must  reqiiire  vendors  to  submit 
estimates  and  certifications  of  recovered 
materials  content  [section  6002(c)(3)]. 
Both  of  these  activities  must  beginrafter 
the  date  specified  by  EPA  in  the 
applicable  guideline. 

EPA  believes  that  procuring  agencies 
should  begin  to  procure  retread  tires  as 
soon  as  the  specification  revisions  have 
been  completed  and  the  affirmative 
procurement  programs  have  been 
developed.  Since  these  latter  activities 
must  be  completed  within  one  year  after 
publication  of  this  guideline  as  a  final 
rule,  affirmative  procurement  should 
begin  no  later  than  one  year  from 
publication  as  well.  Section  253.26 
specifies  this  implementation  date. 

EPA  expects  cooperation  from 
affected  procuilhg  agencies  in 
implementing  this  guideline.  Under 
section  6002(g)  of  RCRA,  the  Office  of 
Federal  Procurement  Policy  (OFPP).  in 
cooperation  with  EPA,  is  responsible  for 
overseeing  implementation  of  the 
requirements  of  section  6002  and  for 
coordinating  it  with  other  Federal 
procurement  policies.  OFPP  is  required 
to  report  to  Congress  on  actions  taken 
by  Federal  agencies  to  implement 
section  6002. 

VL  Regulatory  Analyses 

A  Executive  Order  No.  12291 

Under  Executive  Order  No.  12291, 
EPA  must  determine  whether  a 
regulation  is  major  or  nonmajor.  The 
proposed  guideline  is  not  a  major  rule 
because  it  is  unlikely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consiuners,  individual  industries. 
Federal.  State  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Increased  usage  of  retread  tires  and 
tire  retreading  services  addressed  by 
this  guideline  is  not  expected  to  produce 
recurring  annual  effects  of  $100  mlDion 
or  more  on  the  economy.  The  Federal 
Procurement  Data  Center  reported 
Federal  tire  purchases  of  $^.400,000  for 


1985.  which  represented  less  than  %  of  1 
percent  of  the  estimated  tire  production 
for  the  year.  The  majority  of  DOD  tire 
procurements  are  for  specialty,  heavy- 
truck,  and  military  equipment  vehicles. 
DOD  actively  procures  retreading 
services  for  this  equipment  already.  The 
impact  of  this  guideline  would, 
therefore,  involve  the  GSA  schedule 
purchases  of  other  agencies.  The  1986 
GSA  tire  procurements  were 
approximately  $4,000^000.  ff  all  of  these 
new  replacement  tires  were  replaced  by 
using  retreading  services,  the  economic 
effect  vrould  be  lees  than  10  percent  of 
the  $100  million  criteria  of  Executive 
Order  No.  12291. 

An  expanded  potential  market  for 
retread  tires  by  increased  government 
procurement  is  not  expected  to  increase 
costs  of  retreading  services  or  prices  of 
retread  tires.  The  retread  tire  industry  is 
currently  characterized  by  intense  cost 
competitiveness  and  excess  production 
capacity.  Therefore,  an  increase  in 
prices  for  retreading  services  will  be 
expected  to  result  in  market  share  losses 
and  decreased  profits.  Increased  prices 
to  government  agencies  may  similarly 
mean  loss  of  that  market  share. 

The  current  goal  of  the  declining 
retreading  industry  is  to  increase  net 
profits  through  the  reduction  of 
operating  expenses.  Simply  increasing 
sales  will  not  increase  net  profits  in  this 
industry. 

In  conclusion,  the  proposed  guideline 
by  itself  will  have  neither  adverse 
effects  nor  be  significantly 
advantageous  in  terms  of 
competitiveness,  employment  levels, 
capitalization,  productivity  or 
innovation  in  this  industry. 

This  proposed  rule  was  submitted  to 
the  Office  of  Management  and  Budget 
for  review  as  required  by  Executive 
Order  No.  12291. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.,  whenever  an 
agency  publishes  a  general  notice  of 
rulemaking  for  any  proposed  or  final 
rule,  it  must  prepare  and  make  avaUable 
for  public  comment  a  regulatory 
fle^dbility  analysis  that  describes  the 
impact  of  the  rule  on  small  entities  (i.e.. 
snudl  businesses,  small  organizations, 
small  governmental  jurisdictions), 
unless  the  Administrator  certifies  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

As  described  in  the  background 
document  prepared  for  this  guideline, 
the  economic  impact  on  both  small 
businesses  and  small  governmental 
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jurisdictions  is  expected  to  be  in  some 
cases,  negligible  and  in  other  instances, 
b>eneficial,  because  there  will  be  no  net 
change  in  the  number  of  small 
businesses  supplying  tires  to  procuring 
agencies  and  most  small  government 
jurisdictions  use  non-Federal  funds  to 
procure  tires.  An  extremely  limited 
number  of  business  and  governmental 
entities  are  affected  at  all  by  the 
guideline.  Therefore,  the  proposed 
guideline  is  not  expected  to  have 
significant  eonomic  impact  on  a  . 
substantial  number  of  small  entities.  As 
a  result,  the  guideline  does  not  require  a 
regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  253 

Government  procurement.  Recycling, 
Resource  recovery.  Retreading,  Tires. 

Dated:  April  25, 1988. 
Lae  M.  Thomas, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend  Title 
40  of  the  Code  of  Federal  Regulations  by 
adding  a  new  Part  253  reading  as 

follows: 

PART  253-GUIDEUNE  FOR  FEDERAL 
PROCUREMENT  OF  RETREAD  TIRES 

Subpart  A— General 


SsOCm 

253.1 
253.2 
253.3 
253.4 


Purpose. 
Designation. 
Applicability. 
Definitions. 


Sut>part  B— Specifications 

253.10  Revisions. 

253.11  Exclusions. 

Subpart  C— Affirmative  Procurement 
Prosram 

253.20  General. 

253.21  Preference  program. 

253.22  Promotion  program. 

253.23  Estimates  and  verification. 

253.24  Annual  review  and  monitoring. 

253.25  Implementation. 

Authority:  42  U.S.C.  6912(a)  and  6862. 

Subpart  A— General 

S253.1    Purpose. 

(a)  The  purpose  of  this  guideline  is  to 
assist  procuring  agencies  in  complying 
with  the  requirements  of  Section  6002  of 
the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act  (RCRA  or  the  Act),  as 
amended,  42  U.S.C.  6962,  as  that  section 
applies  to  procurement  of  tires. 

(b)  This  guideline  contains 
recommendations  for  use  in 
implementing  the  requirements  of 
section  6002.  including  revision  of 
specifications  and  development  of  an 
affirmative  procurement  program. 


(c)  The  Agency  believes  that 
adherence  to  the  recommendations  In 
the  guideline  constitutes  compliance 
with  section  6002.  However,  procuring 
agencies  may  adopt  other  types  of 
procurement  programs  consistent  with 
section  6002. 

§253.2    Designstion. 

EPA  designated  tires  as  items  which 
are  or  can  be  produced  with  recovered 
materials  (i.e.,  used  tire  casings)  and 
whose'procurement  by  procuring 
agencies  will  carry  out  the  objectives  of 
section  6002  of  RCRA. 

S253.3    AppHcabWty. 

(a)  This  guideline  applies  to  all 
procuring  agencies  and  to  all 
procurement  actions  involving  tires, 
when  the  purchase  price  exceeds 
$10,000,  or  where  the  quantity  of  such 
items  or  of  functionally  equivalent  items 
purchased  during  the  preceding  fiscal 
year  was  $10,000  or  more. 

(b)  The  term  "procurement  actions" 
includes  purchases  made  directly  by  a 
procuring  agency  and  purchases  made 
b^  any  person  directly  in  support  of 
work  being  performed  for  a  procuring 
agency  (e.g.,  by  a  contractor). 

(c)  This  guideline  does  not  apply  to 
purchases  which  are  not  the  direct  result 
of  a  contract,  grant,  loan,  funds 
disbursement,  or  agreement  with  a 
procuring  agency. 

(d)  This  guideline  does  not  apply  to: 

(1)  Purchases  of  tires  for  use  in  new 
equipment  to  be  supplied  to  a  procuring 
agency,  such  as  new  vehicles,  or 

(2)  Purchases  of  tires  which  are  not 
the  direct  result  of  a  contract,  grant, 
loan,  funds  disbursement  or  agreement 
with  a  procuring  agency. 

(3)  Purchases  of  tires  for  use  on 
airplanes. 

(e)  For  purposes  of  determining  when 
the  $10,000  threshold  has  been  reached. 
EPA  recommends  that  procuring 
agencies  consider  all  sizes  and  types 
(e.g.,  truck,  automobile]  of  tires  to  be 
functionally  equivalent  items. 

S  253.4    Definitions. 

As  used  in  this  guideline: 

"Act"  or  "RCRA"  means  the  Solid 
Waste  Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act,  as  amended,  42  U.S.C.  6901  et  seq. 

"Federal  agency"  means  any 
department,  agency  or  other 
instrumentality  of  the  Federal 
Government,  any  independent  agency  or 
establishment  of  the  Federal 
Government  including  any  Government 
corporation,  and  the  Government 
Printing  Office. 

"Person"  means  an  individual,  trust, 
firm,  joint  stock  company,  corporation 


(including  a  government  corporation), 
partnership,  association.  Federal 
agency.  State,  municipality,  commission, 
political  subdivision  of  a  State,  or  any 
interstate  body. 

"Practicable"  means  capable  of  being 
used  consistent  with:  performance  in 
accordance  with  applicable 
specifications,  availabiUty  at  a 
reasonable  price,  availability  within  a 
reasonable  period  of  time,  and 
maintenance  of  a  satisfactory  level  of 
competition. 

"Procurement  item"  means  any 
device,  good,  substance,  material, 
product  or  other  item,  whether  real  or 
personal  property,  which  is  the  subject 
of  any  purchase,  barter,  or  other 
exchange  made  to  procure  such  item. 

"Procuring  agency"  means  any 
Federal  agency,  or  any  State  agency  or 
agency  of  a  political  subdivision  of  a 
State  which  is  using  appropriated 
Federal  funds  for  such  procurement  or 
any  person  contracting  with  any  such 
agency  with  respect  to  work  performed 
under  such  contract. 

"Retread  tire"  means  a  worn 
automobile,  truck,  or  other  vehicle  tire 
whose  tread  has  been  replaced. 

"Specification"  means  a  description  of 
the  technical  requirements  for  a 
material,  product,  or  service  that 
includes  the  criteria  for  determining 
whether  these  requirements  are  met  In 
general,  specifications  are  in  the  form  of 
written  commercial  designations, 
industry  standards,  and  other 
descriptive  references. 

'Tire"  means  the  following  types  of 
tires:  passenger  car  tires,  light-  and 
heavy-duty  truck  tires,  high  speed 
industrial  tires,  bus  tires,  and  special 
service  tires  (including  Military, 
agricultural,  off-the-road,  and  slow 
speed  industrial). 

Sul>part  B— Specifications 

S  253.10    Revisions. 

(a)  By  May  8, 1986,  Federal  agencies 
were  required  to  eliminate  from  their 
specifications  any  exclusion  of  retread 
tires  and  any  requirement  that  tires  be 
manufactured  from  virgin  materials 
unless  there  is  a  technical  basis  for  such 
exclusion  or  requirement 

(b)  Within  one  year  after  the  date  of 
publication  of  this  guideline,  each 
procuring  agency  must  assure  that  its 
specifications  require  the  use  of  retread 
tires  to  the  maximum  extent  possible 
without  jeopardizing  the  intended  end 
use  of  these  items. 

I2S3.11    Exclusions. 

Notwithstanding  the  requirements  of 
$  253.10.  agencies  need  not  revise 
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sepcificatioiu  to  require  the  use  of 
retread  tires  if  it  can  be  determined  that 
for  a  particular  end  uae,  for  technical 
reasons,  retread  tires  wdll  not  meet 
reasonable  performance  standards.  Any 
such  determinations  shonld  be 
documented  by  the  agency  and  be  based 
on  tedmical  performance  informatioa 

Subpart  C— AffliinaUve  Procurement 


i2S3L20 

Within  one  year  after  the  date  of 
publication  of  this  guideline  as  a  final 
rule,  each  procuring  agency  which 
procures  tires  using  appropriate  Federal 
funds  must  establish  an  affirmative 
procurement  program  for  procuring 
retread  tires.  The  program  must  meet  the 
requirements  of  section  60Q2(i)  of  RQRA. 
including  the  establishment  of  a       | 
preference  program:  a  promotion 
program:  procedures  for  estimation  and 
verification:  and  procedures  for 
conducting  an  annual  review  of  the 
affirmative  procurement  program.  This 
subpart  provides  recommendations  for 
implementing  section  6002{i). 


§253.21 

(a)  RCaiA  section  6002(iK3)  requires 
procuring  agencies  to  establish  a 
preference  program  for  procurement  of 
retread  tires  consisting  of  one  of  the 
following: 

(1)  A  policy  of  awarding  contracts,  on 
a  case-by-case  basis,  to  vendon  offering 
retread  tires  or  tire  retreadUng  Mrvi 
Hbfact  to  the  Umltaliaae  baaed  OB 
,  avadabOtty. 
""    lioi 
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(b)  EPA  recommends  that  procuring 
agencies  implement  one  of  the  following 
procurement  approaches  in  order  to 
satisfy  the  requirements  of  RCRA     ) 
section  60Q2(i):  ' 

(1)  Procurement  of  Tire  Retreadng 
Services  (Subatantially  Equivalent 
Alternative),  Under  this  approach, 
procuring  agencies  procure  tiie 
retreading  services,  such  as  from 
persons  identified  on  the  U.S.  General 


Services  Administration's  Federal 
Supply  Schedules.  Procuring  agencies 
must  record  the  following  iaiennation 
for  each  procurement  of  new  tires  and 
tire  retreading  services: 

(i)  type  and  quantity  of  tires. 

(ii)  whether  new  tires  or  retreading 
services  were  procured. 

(iii)  cost  per  tire,  and 

(iv)  if  new  tires  are  procured,  the 
reason  for  not  procuring  retreadng 
services. 

(2)  Procurement  of  Retreads  as  a 
Product  (Case-by-Ckue  Approach). 
Under  this  approach,  procuring  agencies 
procure  retread  tires  through  open 
competition  between  vendors  of  new 
tires  and  vendors  of  retreads.  Procuring 
agencies  must  provide  a  preference  for 
retread  tires  in  the  event  that  identical 
low  bids  are  submitted  by  a  vendor  of 
new  tires  and  a  vendor  of  retreads,  all 
other  factors  (Le.,  availability,  technical 
performance)  being  equaL 

(c)  The  requirements  in  paragraph  (a) 
of  this  section  and  the  recommendations 
in  paragrai^  (b)  of  this  section,  are 
subject  to  the  following  limitations 
provided  in  section  eOQ2(cKl)  of  the 
RCRA: 

(1)  Maintenance  of  a  satisfactorily 
level  of  competition. 

(2)  Availability  within  a  reasonable 
period  of  time; 

(3)  Ability  to  meet  the  specifications 
in  the  invitation  for  bids; 

(4)  AveilabUity  at  a  reasonable  price, 
(di  Ptecurim  agencies  should  make 

detonyoettoos  regarding  competition. 
evailabiUty.  and  price  hi  eocordance 
erttb  applicable  provisions  of  the 
Federal  Avlatioa  (FAR)  and  other 
eppUceble  Federal  law. 

{28S.22    PromoOon  program. 

Procuring  agencies  must  develop  « 
promotion  program  to  promote  the 
preference  program.  EPA  recommends 
that  procuring  agencies  uae  the 
following  methods,  at  a  minimiiin,  to 
promote  their  preference  programs; 

(a)  Place  a  statement  in  procurement 
invitations  in  the  Commerce  Business 
Daily  describing  the  preference 
program. 

(b)  Describe  the  preference  programs 
in  tire  procurement  solicitations  or 
invitations  to  bid. 


(c)  Discuss  the  pteference  program  at 
bidcter's  conferences. 

(d)  inform  industry  trade  associations 
about  the  pEeierenoe  program. 

§253.23    EsthiMtee end  vorMcattoe 

(a)  Contracting  officers  must  require 
vendors  who  supply  tires  to  procuring 
agencies  to  estimate  the  number  of 
retread  tires  to  be  supplied.  EPA 
reconunends  that  procuring  agencies 
retain  tlwse  estimates  for  three  years. 

(b)  Procuring  agencies  must  establish 
reasonable  procedures  to  verify  the 
estimates.  EPA  recommends  that 
procuring  agencies  randomly  check  tiie 
numbers  stamped  on  tire  sidewalls  to 
verify  that  retread  tires  have  been 
supplied. 

S  253.24    Annual  review  and  monitoring. 

Each  procuring  agency  must  conduct 
an  annual  review  and  monitoring  of  the 
effectiveness  of  its  affirmative 
prociu'ement  program.  EPA  recommends 
that  the  annual  review  include  the 
following  items: 

(a)  An  estimate  of  the  number  of 
reti'ead  tires  purchased. 

(b)  An  assessment  of  the  effectiveness 
of  the  preference  program. 

(c)  An  assessment  of  remaining 
barriers  to  procurement  of  retread  tires 
to  determine  whether  they  are  internal 
(e.g.,  resistance  to  use)  or  external  (e.g.. 
imavailability)  barriers. 

S  253.25    Implementation. 

(a)  Federal  agencies  were  required  to 
review  and  revise  their  specifications, 
as  set  forth  in  §  253.10(a).  by  May  8. 
1986. 

(b)  Procuring  agencies  are  required  to 
revise  their  specifications  as  set  forth  in 
9  253.10(b).  and  to  esUbUsh  affirmative 
procurement  programs,  as  set  forth  in 
Subpart  C.  within  one  year  of  the  date  of 
publication  of  this  guideline  as  a  final 
rule. 

(c)  Procuring  agencies  must  begin 
procurement  of  retread  tires,  in 
compliance  with  this  guideline,  one  year 
from  the  date  of  publication  of  this 
guideline  as  a  final  rule. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admintetration 

14  CFR  Part  71 

(Airipac*  Docket  Na  87-AWA-2t] 


Estal>lishinent  of  Airport  Radar 
Service  Areaa 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Final  rule. 


summary:  This  action  designates 
Airport  Radar  Service  Areas  (ARSA)  at 
Evansville  Dress  Regional  Airport,  IN; 
Laughlin  Air  Force  Base  (AFB),  TX; 
Midland  Regional  Airport  TX;  Portiand 
International  Jetport  ME;  and 
Springfield  Capital  Airport,  IL  Each 
location  is  an  airport  at  which  a 
nonregulatory  Terminal  Radar  Service 
Area  (TRSA)  is  currenUy  in  effect. 
Establishment  of  these  ARSA's  will 
require  that  pilots  maintain  two-way 
radio  communication  with  air  traffic 
control  (ATC)  while  in  the  ARSA.      I 
Implementation  of  ARSA  procedures  at 
these  locations  will  reduce  the  risk  of 
midair  collision  in  terminal  areas  and 
promote  the  efficient  control  of  air 
traffic. 

EFFECnvi  DATE  0901  UTC.  June  2. 1988. 
FOR  RIRTHER  INFORMATION  CONTACT: 
Mr.  Joe  Gill,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-9252. 
SUPPLEMENTARY  INFORMATION: 

History 

On  April  22, 1982,  tiie  National 
Airspace  Review  (NAR)  plan  was 
pubUshed  in  the  Federal  Renter  (47  FR 
17448).  The  plan  encompassed  a  review 
of  airspace  use  and  the  procedural 
aspects  of  the  air  traffic  control  (ATC) 
system.  The  FAA  published  NAR 
Recommendation  1-2.2.1,  "Replace 
Terminal  Radar  Service  Areas  (TRSA) 
with  Model  B  Airspace  and  Service 
(Airport  Radar  Service  Areas),"  in 
Notice  83-9  (48  FR  34286,  July  28, 1983) 
proposing  the  establishment  of  ARSA's 
at  Columbus,  OH,  and  Austin.  TX.     i 
Those  locations  were  designated       I 
ARSA's  by  SFAR  No.  45  (48  FR  5003fl, 
October  28, 1983)  in  order  to  provide  an 
operational  confinnation  of  the  ARSA 
concept  for  potential  application  on  a 
national  basis.  The  original  expiration 
dates  for  SFAR  45,  December  22. 1984, 
for  Austin  and  January  19, 1985,  for 
Columbus  were  extended  to  June  20, 
1985  (49  FR  47176.  November  30, 1984). 


On  March  6, 1985,  tiie  FAA  adopted 
the  NAR  recommendation  and  amended 
Parts  71,  91, 103  and  105  of  tiie  Federal 
Aviation  Regulations  (14  CFR  Parts  71. 
91. 103  and  105)  to  establish  the  general 
definition  and  operating  rules  for  an 
ARSA  (50  FR  9252),  and  designated 
Austin  and  Columbus  airports  as 
ARSA's  as  well  as  the  Baltimore/ 
Washington  International  Airport 
Baltimore.  MO  (50  FR  9250).  Currentiy, 
the  FAA  has  designated  104  ARSA's  as 
published  in  the  Federal  Registe^in  the 
implementation  of  this  NAR 
recommendation. 

On  November  25, 1987,  tiie  FAA 
proposed  to  designate  ARSA's  at 
Evansville  Dress  Regional  Airport  IN; 
Laughlin  Air  Force  Base  (AFB),  TX; 
Midland  Regional  Airport  TX;  Portiand 
International  Jetport,  ME;  and 
Springfield  Capital  Airport.  IL  (52  FR 
45292).  This  rule  designates  ARSA's  at 
these  airports.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  comments  on 
the  proposal  to  the  FAA.  Additionally, 
the  FAA  has  held  informal  airspace 
meetings  for  each  of  these  proposed 
airports. 

Discussion  of  Comments 

The  FAA  received  17  comments  on 
the  proposed  ARSA's.  Two  of  the 
commenters  were  in  favor  of  all 
locations  and  the  remaining  commenters 
offered  objections  or  recommendations 
to  one  or  all  of  the  sites. 

The  Soaring  Society  of  America  (SSA) 
submitted  a  number  of  objections  to  the 
basic  ARSA  program.  Comments 
objecting  to  the  ARSA  program  were 
considered  during  the  rulemaking  for  the 
ARSA  rule  which  was  published  in  the 
Federal  Register  on  March  6, 1985  (50  FR 
9252). 

In  addition,  the  SSA  and  a  few  other 
commenters  objected  on  the  basis  that  a 
related  rulemaking,  specifically  Notice 
88-2,  Docket  25531,  had  invalidated  tiie 
Regulatory  Evaluation  and  Regulatory 
Flexibility  Determination  and  therefore 
the  FAA  should  suspend  all  rulemaking 
action  on  candidate  ARSA  sites  not 
adopted  by  December  31, 1987.  The  FAA 
does  not  agree.  Any  impact  Notice  88-2 
may  have  on  ARSA  locations  will  not 
take  place  until  after  the  effective  date 
of  that  rule.  The  cost  of  implementing 
the  proposed  Notice  88-2,  therefore,  is  a 
cost  of  that  rule  and  not  a  cost  of  this 
action  or  any  prior  rulemaking  effort 
Hence,  the  FAA  finds  that  the 
Regulatory  Evaluation  and  Regulatory 
Flexibility  Determination  continue  to  be 
valid. 


Evansville,  IN 

The  FAA  received  one  written 
comment  offering  recommendations  for 
the  Evansville  ARSA.  The  commenter 
first  suggested  that  there  appeared  to  be 
an  error  in  the  cutout  for  Skylane 
Airport.  The  FAA  agrees  and  has  made 
a  modification  to  the  Skylane  cutout  to 
allow  pilots  to  arrive/depart  Skylane 
without  entering  the  ARSA  if  they  so 
desire.  This  rule  reflects  those  changes. 

The  same  commenter  suggested  that 
the  floor  in  half  of  the  5-10-mile  area 
should  be  raised  to  2.000  feet  mean  sea 
level  (MSL)  or  about  1.600  feet  above 
ground  level  (ACL)  to  allow  pilots 
enough  room  to  fly  over  the  tops  of 
antennas.  The  FAA  does  not  agree.  The 
FAA  has  found  that  pilots  do  not 
routinely  overfly  antennas  at  low 
altitudes,  but  will  instead  choose  to  fly 
around  the  antennas.  The  pilots  could 
choose  to  overfly  by  simply  establishing 
two-way  radio  with  Air  Traffic  and 
flying  tiirough  tiie  ARSA.  The  FAA  finds 
a  need  to  know  of  all  aircraft  operating 
at  these  critical  altitudes  in  this  near 
proximity  to  the  airport. 

This  same  commenter  submitted  two 
suggestions  which  are  outside  the 
purview  of  this  rulemaking  action. 

Laughlin  Air  Force  Base  (AFB).  TX 

The  only  comment  received  was  at 
the  Informal  Airspace  Meeting  where 
the  U.S.  Border  Patrol  stated  that  tiiey 
supported  establishment  of  the  ARSA 
t>ut  were  concerned  about  the  &-10-mile 
area  overlying  the  Rio  Grande  River 
where  they  routinely  fly.  They  felt  the 
shelf  over  the  river  was  going  to  cause 
aircraft  to  fly  low  avoiding  the  ARSA 
over  the  river.  The  FAA  does  not  find 
that  compression  will  be  a  problem. 
Pilots  may  overfly  the  ARSA  at  a 
relatively  low  altitude  or  circumnavigate 
the  ARSA.  Experience  has  shown  that 
most  pilots  will  choose  to  avoid  flying 
under  the  ARSA  unless  they  wish  to 
operate  at  an  airport  in  that  area.  The 
FAA  is  sensitive  to  the  concerns  of  the 
U.S.  Border  Patrol  and  intends  to  closely 
monitor  the  traffic  situation.  U  traffic 
compression  develops  to  a  degree 
significant  enough  to  cause  an  adverse 
impact  on  the  Border  Patrol  mission,  the 
FAA  will  work  with  the  appropriate 
parties  to  find  a  solution. 

Midland.  TX 

The  FAA  received  12  comments 
addressing  the  Midland  proposal.  Three 
commenters  supported  the  proposal  and 
the  remainder  wrote  in  objection  while 
offering  some  recommended  alterations. 
All  but  two  of  the  objections  concerned 
sailplane  activity  in  the  area  and  stated 
that  their  favorite  airports  would  be 


under  the  5-10-mile  area.  These 
commenters  offered  recommended 
alterations  to  the  ARSA  cutting  one  or 
all  of  these  airports  out.  The  airports 
included  are  Odessa/Schlemeyer.  Bates 
Field,  Midland  Aiipark  and  Sky  Ranch. 

The  FAA  carefully  considered  these 
comments  and  decided  that  although  we 
were  unable  to  comply  with  their 
desires  for  a  cutout  at  eadi  of  these 
airports,  we  would  raise  the  altitude  of 
the  floor  in  these  areas  to  make  access 
easier.  The  FAA  decided,  to  subdivide 
the  5-l&-miie  area  and  establish  floors 
at  an  altitude  that  will  allow  pilots  to 
operate  to  at  least  500  feet  above  normal 
traffic  pattern  altitude  at  each  of  these 
airports  and  still  remain  clear  of  the 
ARSA.  Providing  the  requested  cutouts 
would  pradude  die  FAA  fonn  having 
knowledge  of  aircraft  operating  at 
critical  altitudes  in  close  proximity  to 
Midland  International  Airport  The  local 
facility  manager  is  prepared  to  negotiate 
with  the  users  to  establish  local 
agreements,  which  will  provide  further 
relief.  This  rule  reflects  the  floor 
alterations  stated  above. 

Some  of  the  commenters  expressed 
concerns  about  antennas  underlying  the 
5<-lD-mile  area,  specifically  addressing 
two  towers  that  were  over  1.000  feet 
AGL.  Raising  the  floor  in  the  S-lO-mile 
area  may  alleviate  these  concerns.  The 
FAA  maintains  that  pilots  do  not 
routinely  overfly  obstacles  at  low 
altitudes  but  instead  choose  to 
circumnavigate. 

One  commenter  suggested  that  the 
altitudes  of  two  approaches  were  not 
wholly  containedin  the  ARSA.  The 
same  commenter  suggested  that  the 
floor  of  the  5-10-mile  area  should  be 
lowered  or  the  instrument  procedure 
changed  to  wholly  contain  them  within 
the  ARSA. 

The  FAA  finds  that  the  instrument 
approach  procedures  fall  outside  the 
purview  of  this  rulemaking  action.  The 
ARSA  program  does  not  provide  for 
containment  of  instrumeiit  approach 
procedures.  The  FAA  finds  no  need  to 
lower  the  floor  of  the  5-10-mile  area  for 
this  purpose. 

Another  commenter  referred  to 
existing  TRSA's  and  the  ARSA's  as 
"Areas  of  Fear."  Young  pilots  soon  learn 
to  avoid  these  areas  to  avoid 
embarrassment  so  stated  the 
commenter.  The  FAA  disagrees.  The 
ARSA  program  only  requkes  the 
establishment  of  two-way  radio 
communication  prior  to  entering  the 
ARSA.  This  is  no  more  than  is  currtatiy 
required  to  enter  an  Airport  Traffic  Area 
(ATA).  The  major  objective  of  the  ARSA 
program  is  to  eliminate  the  unknown 
from  the  ARSA  airspaaei  The  high 
percentage  of  TRSA  participation  cited 


by  this  commenter.  95  to  98  percent  is 
an  excellent  indication  of  user 
satisfaction  wttii  the  services  provided 
and  should  ensure  a  smooth  transition 
firom  TRSA  to  ARSA. 

A  few  commenters  suggested  that  the 
Midland  ARSA  would  have  an  adverse 
effect  on  the  soaring  activities  at  Eagle 
Nest  Airport.  The  FAA  finds  that  this 
airport  is  located  about  eight  miles  south 
of  the  ARSA  boundary  and  that  normal 
towing  and  soaring  operations  should 
not  be  impacted  by  the  ARSA.  The  FAA, 
however,  is  prepared  to  negotiate  a  local 
agreement  if  it  is  determinwl  to  be 
necessary. 

The  operator  of  Sky  West  Airport 
wrote  in  objection  stating  that  the  ARSA 
would  have  a  negative  impact  on  their 
use  of  an  aerobatic  training  area.  The 
FAA  learned  that  this  "aerobatic  box" 
expired  on  March  31, 1988.  and  that  the 
users  are  now  negotiating  with  FAA  for 
renewal.  A  local  agreement  is  being 
developed  to  allow  this  operation  to 
continue.  . 

Portland,  MB 

Three  commenten  wrote  in  objection 
to  the  proposed  ARSA  for  Portiand.  ME. 
One  of  the  commenters  had  several 
statements/questions.  This  commenter 
had  two  concerns  that  will  be  addressed 
here.  The  remainder  of  this  commenter's 
concerns  were  questions  of  clarification 
about  ARSA  procedures,  which  are 
outside  the  scope  of  this  rulemaking 
action  and  will  not  be  addressed  here. 
The  first  concern  about  this  proposal 
was  that  the  ARSA  effective  date  should 
be  the  same  as  the  sectional  charting 
date  for  that  area.  The  FAA  concure  and 
in  fact  the  sectional  charting  date  is 
coincidental  with  the  planned  effective 
date  of  this  ARSA. 

In  addition,  this  commenter  was 
concerned  about  safety  in  the  ARSA  due 
to  a  perceived  reduction  in  separation 
standards.  The  commenter  stated  he  did 
not  understand  how  reducing  separation 
from  m  miles  in  the  TRSA  to  taiget 
resolution  in  the  ARSA  improved  safety. 
The  FAA  finds  that  tiie  ARSA  has 
several  improved  safety  features  over 
existing  TRSA's.  First  the  FAA  has 
knowledge  of  all  aircraft  operating  in 
the  ARSA.  because  communication  is 
mandatory,  whereas  in  the  TRSA. 
participation  was  voluntary.  Second, 
target  separation  is  only  one  of  the 
mediods  of  providing  separation,  the 
rest  are  unchanged.  Target  separation 
does  not  reduce  separation  as  much  as  it 
may  seem.  The  original  1%  miles  neariy 
exist  when  you  consider  how  wide  a 
target  is  and  how  much  room  must  be 
between  targets  to  ensure  separation. 
Therefore,  the  FAA  finds  that  safety  has 
been  greatly  enhanced  and.  in  addition. 


standardization  of  types  of  airspace  has 
enhanced  the  safety  issue  by  providing 
predictability. 

Another  commenter  wrote  in 
objection  stating  tiiat  he  did  not  see  any 
reason  to  change  anything  that  was 
already  working  well.  Specifically,  the 
commenter  was  concerned  that  pilots 
would  be  intimidated  from  entering  the 
ARSA,  that  the  ARSA  would  encourage 
low  level  flight  beneath  the  shelf  and 
that  the  ARSA  includes  too  rigid 
procedures.  The  FAA  finds  that  the  only 
requirement  on  the  part  of  the  pilot  is  to 
establish  two-way  radio  prior  to 
entering  the  ARSA.  This  is  no  more  than 
is  now  required  of  pilots  to  enter  an 
ATA.  Additionally,  pilots  will  not 
routinely  choose  to  operate  beneath  the 
shelf.  They  will  instead  overfly  the  top 
of  the  ARSA,  which  is  only  4,000  feet 
AGL,  or  circumnavigate.  'The  only 
additional  requirement  is  that  pilots 
now  must  establish  two-way  radio 
communication  prior  to  entering  the 
ARSA.  The  FAA  will  continue  to  use  th- 
same  methods  for  separating  and 
sequencing  traffic.  The  FAA,  therefore 
believes  that  knowledge  of  all  aircraft  u. 
this  close  proximity  to  the  airport  and  at 
these  critical  altitudes  is  imperative 
when  traffic  reaches  certain  levels.  The 
ARSA  will  provide  this  knowledge  and 
a  degree  of  safety  that  we  believe  to  be 
mandatory. 

The  last  commenter  objected  to  the 
ARSA  because  there  wasn't  enough 
traffic  to  warrant  one,  and,  secondly, 
because  of  Portland's  strategic  location, 
a  large  number  of  pilots  traverse  the 
area  enroute  or  are  sightseeing.  He 
stated  that  a  large  portion  of  these  use 
the  coast  for  navigation  and  would  be 
adversely  affected  by  tiie  ARSA.  The 
FAA  disagrees.  First,  Portiand  qualifies 
for  an  ARSA  not  only  based  on  the 
National  Airapace  Review  criteria  but 
also  on  the  follow-on  criteria.  The 
follow-on  criteria  established  a  level  of 
activity  or  passenger  emplanements  at 
which  the  FAA  finds  it  imperative  for 
the  sake  of  safety  to  know  of  all  aircraft 
operating  within  this  area. 

Second,  the  FAA  has  not  found  that 
pilots  must  alter  their  operating  practice 
simply  to  avoid  the  ARSA.' As  stated 
above,  pilots  may  overfly  the  ARSA  or 
simply  estabhsh  two-way  radio  with  the 
appropriate  air  traffic  facility  and  fly 
throuj^  the  ARSA.  The  ARSA  program 
is  not  designed  to  prohibit  any  type  of 
operation  but  simply  to  provide  the  air 
traffic  facility  with  knowledge  of  all 
aircraft  operating  in  this  area. 

Springfield,  IL 

Two  commenters  wrote  objecting  to 
the  proposed  ARSA  for  Sprinjgfield.  One 
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of  the  commenters  submitted  a  petition 
with  69  signatures.  This  petition,  among 
other  things,  stated  that  the  ARSA     i 
would  reduce  safety  by  providing  no 
lateral  separation.  The  FAA  does  not 
agree.  The  separation  standards  used, 
for  the  most  part,  in  a  TRSA  are 
retained  and  used  in  the  ARSA.  The 
only  change,  is  that  the  1 V^  mile 
standard  currenUy  used  in  a  TRSA  is  _ 
deleted  in  favor  of  target  separation. 
Target  separation  does  not  reduce 
separation  as  much  as  it  may  seem.  The 
original  l¥t  miles  nearly  exist  when  you 
consider  how  wide  a  target  is  and  how 
much  room  must  be  between  targets  to 
ensure  separation.  The  FAA,  therefore, 
fmds  that  safety  is  enhanced  by  having 
knowledge  of  all  aircraft  operating  in 
this  area,  not  reduced. 

This  same  commenter  stated  that  the 
ARSA  would  increase  controller 
workload  by  expanding  the  radius  of 
service  ten  (10)  additional  miles  in  all 
directions.  The  FAA  is  frankly  puzzled 
by  this  statement  First,  the  AlRSA  is 
only  a  slight  lateral  increase  over  the 
existing  TRSA  and  a  reduction  in 
altitude.  If  the  commenter  is  referring  to 
die  ATA,  die  ARSA  would  be  an 
increase  of  five  miles  in  all  directions, 
and  the  ATA  is  not  a  radar  service  area. 
We  assume  that  the  commenter  is 
including  the  ARSA  outer  area  which  is 
not  regulatory  airspace.  The  size  of  the 
ARSA  regulatory  airspace  has  been  kept 
at  a  very  modest  size  to  provide  for  the 
greatest  degree  of  safety  while  providing 
the  pilots  with  the  greatest  possible 
amount  of  operating  flexibility.  The  FAA 
fmds  that  the  ARSA  size  has  been 
optimum  in  most  situations,  and  the 
increased  requirement  of 
communication  has  not  resulted  in  an 
immanageable  workload  for  the 
controllers  but  has  increased  safety. 

Both  commenters  stated  that  the 
ARSA  would  increase  the  high  cost  of 
flight  training  by  forcing  students  further 
from  the  airport  before  beginning  any 
exercises.  The  FAA  finds  that  the  ARSA 
rule  made  provisions  for  these  types  of 
situations.  The  local  facility  manager  is 
prepared  to  negotiate  local  agreements 
with  operators  where  it  is  believed  that 
the  ARSA  wilMiave  an  adverse  impact. 
The  FAA  has  found  that  these 
agreements  work  very  well,  not  only,  for 
the  operator,  but  for  the  FAA  in 
maintaining  the  degree  of  safety  it 
desires. 

One  commenter  also  stated  that  the 
ARSA  was  going  to  force  transiting 
pilots  and  pilots  inbound/ outbound  to 
airports  underlying  the  5-10-mile  shelf 
into  flying  below  the  tops  of  two 
antennas  located  to  the  east  under  the 
5-10-mile  shelf.  The  FAA  finds  Uiat 


pilots  routinely  choose  to 
cinnmmavigate  aroimd  obstacles  at  low 
altitudes;  however,  they  may  choose  to 
overfly  at  a  higher  altitude  simply  by 
establishing  two-way  radio  with  the  air 
traffic  facility.  Transiting  pilots  do  not 
routinely  choose  to  operate  beneath  the 
shelf  of  the  5-10-mile  area.  The  FAA  has 
found  that  these  pilots  will  either 
circumnavigate  or  fly  over  the  top  of  the 
ARSA  which  is  only  4,000  feet  AGL 

The  last  commenter  suggested  that  the 
TRSA  works  reasonably  well  because  of 
cooperation  between  pilots  and 
controllers  and  enjoys  high 
participation.  He  expected  this  would  be 
impacted  negatively  by  the  imposition  of 
the  ARSA.  The  FAA  does  not  agree.. The 
FAA  has  found  that  a  high  degree  of 
participation  is  generally  indicative  of 
an  easy  transition  to  an  ARSA. 

RegulatMy  Evaluation 

Those  comments  that  addressed 
information  presented  in  the  Regulatory 
Evaluation  of  the  notice  have  been 
discussed  above.  The  Regulatory 
Evaluation  discussed  in  the  NPRM.  as 
clarified  by  the  "Discussion  of 
Comments"  cotained  in  the  preamble  to 
the  final  rule,  contitutes  the  Regulatory 
Evaluation  of  the  final  rule.  Both 
doomients  have  been  placed  in  the 
regulatory  docket. 

Briefly,  the  FAA  finds  that  a  direct 
comparison  of  the  costs  and  benefits  of 
this  rule  is  difficult  for  a  number  of 
reasons.  Many  of  the  benefits  of  the  rule 
are  nonquantifiable,  especially  those 
associated  with  simplification  and 
standardization  of  terminal  airspace 
procedures.  Further,  the  benefits  of 
standardization  result  collectively  from 
the  overall  ARSA  program,  and  as 
discussed  previously,  estimates  of 
potential  reductions  in  absolute  accident 
rates  resulting  from  the  ARSA  program 
cannot  reaUstically  be  disaggregated 
below  the  national  level.  Therefore,  it  is 
difficult  to  specifically  attribute  these 
benefits  to  individual  ARSA  sites. 
Finally,  until  more  experience  has  been 
gained  with  ARSA  operations,  estimates 
of  both  the  efficiency  improvement 
resulting  in  time  savings  to  aircraft 
operators,  and  the  potential  delays 
resulting  from  mandatory  participation. 
will  be  quite  preliminary. 

ATC  personnel  at  some  facilities 
anticipate  that  the  process  will  go  very 
smoothly,  that  delays  will  be  minimal, 
and  the  efficiency  gains  will  be  realized 
from  the  start.  Other  sites  anticipate 
that  delay  problems  will  occur  in  the 
initial  adjustment  period. 

FAA  believes  these  adjustment 
problems  will  only  be  temporary,  and 
that  once  established,  the  ARSA 
program  will  result  in  an  overall 


improvement  in  efficiency  in  terminal 
area  operations  at  those  airports  where 
ARSA's  are  estabUshed.  These  overall 
gains  which  FAA  expects  for  the  ARSA 
sites  established  by  this  rule  typify  the 
benefits  which  FAA  expects  to  achieve 
nationally  from  the  ARSA  program. 
These  benefits  are  expected  to  be 
achieved  without  additional  controller 
staffing  or  radar  equipment  costs  to  the 
FAA. 

In  addition  to  these  operational 
efficiency  improvements,  establishment 
of  these  ARSA  sites  will  contribute  to  a 
reduction  in  midair  collisions.  The 
quantifiable  benefits  of  this  safety 
improvement  could  range  from  less  than 
$100  thousand,  to  as  much  as  $300 
million  for  each  accident  prevented. 

For  these  reasons.  FAA  expects  that 
the  ARSA  sites  established  in  this  rule 
will  produce  long  term,  ongoing  benefits 
which  will  exceed  their  costs,  which  are 
essentially  transitional  in  nature. 

Regulatory  Flexibility  Detenninatioa 

Under  the  terms  of  the  Regulatory 
Flexibility  Act  the  FAA  has  reviewed 
this  rulemaking  action  to  determine 
what  impact  it  may  have  on  small 
entities.  FAA's  Regulatory  Flexibility 
Determination  was  published  in  the 
NPRM.  Some  of  the  small  entities  which 
could  be  potentially  affected  by 
implementation  of  the  ARSA  program 
indude  the  fixed-base  operators,  flight 
schools,  agricultural  operations  and 
other  small  aviation  businesses  located 
at  satellite  airports  located  within  5 
miles  of  the  ARSA  center.  If  the 
mandatory  participation  requirement 
were  to  extend  down  to  the  surface  at 
these  airports,  where  under  current 
regulations  participation  in  radar 
services  and  radio  conununication  with 
ATC  is  voluntary,  operations  at  airports 
inside  the  core  might  be  altered,  and 
some  business  cotdd  be  lost  to  airports 
outside  of  the  ARSA  core.  Because  FAA 
is  excluding  some  satellite  airports 
located  within  the  5-mile  ring  to  avoid 
adversely  impacting  their  operations, 
and  in  other  cases  will  achieve  the  same 
purposes  through  Letters  of  Agreement 
between  ATC  and  the  affected  airports 
establishing  special  procediues  for 
operating  to  and  from  these  airports. 
FAA  expects  to  eliminate  virtually  any 
adverse  impact  on  the  operations  of 
small  sateUite  airports  which  potentially 
could  result  from  the  ARSA  program. 
Similarly.  FAA  expects  to  eliminate 
potential  adverse  impacts  on  existing 
flight  training  practice  areas,  as  well  as 
soaring,  ballooning,  parachuting, 
ultralij^t  and  banner  towing  activities, 
by  developing  special  procedures  which 
will  accommodate  these  activities 


through  local  agreemerits  between  ATC 
facilities  and  the  affected  organizations. 
For  these  reasons,  the  FAA  has 
determined  that  this  rulemaking  action 
is  not  expected  to  affect  a  substantial 
number  of  small  entities.  Therefore,  the 
FAA  certifies  that  this  regulatory  action 
will  not  result  in  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  Rule 

This  action  designates  an  ARSA  at 
Evansville  Dress  Regional  Airport.  IN: 
Laughlin  Air  Force  Base  (AFB),  TX; 
Midland  Regional  Airport.  TX;  Portland 
International  jetport,  ME;  and 
Springfield  Capital  Airport,  IL  Each 
location  designated  is  an  airport  at 
which  a  nonregulatory  TSA  is  currentiy 
in  effect.  Establishment  of  these  ARSA's 
will  require  the  pilots  maintain  two-way 
radio  communication  with  ATC  while  in 
the  ARSA.  Implementation  of  ARSA 
procedures  at  these  locations  will 
reduce  the  risk  of  midair  collision  in 
terminal  areas  and  promote  the  efficient 
control  of  air  fraffic. 
'  For  the  reasons  discussed  above,  the 
PAA  has  determined  that  this  regulation 
(1)  is  not  a  "major  rule"  under  Executive 
Order  12291;  and  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Pohcies 
and  Procedures  (44  PR  11034;  February 
26.1979). 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  Safety.  Airport  Radar 
Service  Areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federail 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71-OESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

.  Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10654;  49  U.S.C  106(g) 


(Revised,  Pub.  L  97-440.  January  12, 1083):  14 
CFR  11.60. 

S  71.501    [Amended] 

2.  S  71.501  is  amended  as  follows: 

Evansville  Dress  Regiooal  Airport.  IN  (New) 

That  airspace  extending  upward  from  the 
surface  to  and  including  4,500  feet  MSL 
wnthin  a  5-mile  radius  of  the  Evansville  Dress 
Regional  Airport  (lat.  3B'02-ir'N..  long. 
87*31'50"W.)  excluding  that  airspace 
beginning  where  the  Pocket  City  057'  radial 
crosses  the  5-mile  ring,  thence  northeast  via 
the  57*  radial  to  intercept  a  IVi-mile  radius  of 
the  Skylane  Airport  (lat.  38*01'00"N.,  long. 
87*35'50"W.),  thence  counterclockwise  via 
the  1  W-mile  radius  to  the  360*  liearing  from 
the  Skylane  Airport,  thence  due  west  to  the  5- 
mile  ring  extending  upward  from  the  surface 
to  1,600  feet  MSU  and  that  airspace  within  a 
10-mile  radius  of  the  airport  extending 
upward  from  1.600  feet  MSL  to  and  including 
4,500  feet  MSL  This  airport  radar  service 
area  is  effective  during  the  specific  days  and 
hours  of  operation  of  the  Evansville  Tower 
and  Approach  Control  Facility  as  established 
in  advance  by  a  Notice  to  Airmen:  The 
effective  dates  and  times  will  thereafter  be 
continuously  pubUshed  in  the  Airport/ 
Facility  Directory. 

UughUn  AFB,  TX  [New] 

That  airspace  extending  upward  from  the 
surface  to  and  including  5,100  feet  MSL 
within  a  5-mile  radius  of  Laughlin  AFB  (lat 
29*21'35"N.,  long.  100*46'35"W.).  and  that 
airspace  extending  upward  from  2,500  feet 
MSL  to  and  including  5,100  feet  MSL  within  a 
10-mile  radius  of  Laughlin  AFB.  This  airport 
radar  service  area  (ARSA)  excludes  that 
airspace  in  Mexico.  This  ARSA  is  effective 
during  the  specific  days  and  hours  of 
operation  of  the  Laughlin  Tower  and 
Approach  Control  Facility  as  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
dates  and  times  will  thereafter  be 
continuously  pubhshed  in  the  Airport/ 
Facility  Directory. 

Midland  International  Aitpmt.  TX  [New] 

That  airspace  extending  upward  from  the 
surface  to  and  including  6.900  feet  MSL 
within  a  5-mile  radius  of  the  Midland 
International  Airport  (lat.  31*56'33"N.,  long. 
102*12'06"W.).  and  that  airspace  within  a  10- 
mile  radius  of  the  airport  from  the  029* 
bearing  bom  the  airport,  clockwise  to  the 
209*  bearing  from  the  airport  extending 
upward  from  4,400  feet  MSL  to  and  including 


6,900  feet  MSU  and  that  airspace  within  a  10- 
mile  radius  of  the  airport  from  the  209* 
bearing  from  the  airport  clockwise  to  the 
279'  bearing  from  the  airpori.  extending 
upward  from  4.600  feet  MSL  to  and  including 
6,900  feet  MSU  and  that  airspace  within  a  10- 
mile  radius  of  the  airport  from  the  279* 
bearing  from  the  airport,  clockwise  to  the 
029'  bearing  from  the  airport,  extending 
upward  from  4,200  feet  MSL  to  and  including 
6,900  feet  MSL  This  airport  radar  service 
area  is  effective  during  the  specific  days  and 
hours  of  operation  of  the  Midland  Tower  and 
Approach  Control  Facility  as  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
dates  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 

Portland  Interaational  Jetport,  ME  [New] 

That  airspace  extending  upward  from  the 
surface  to  and  includirvg  4,100  feet  MSL 
within  a  5-mile  radius  of  the  Portland 
International  Jetpori  (lat.  43*38'46"N..  long. 
70'18'33"W.).  and  that  airspace  extending 
upward  from  1,500  feet  MSL  to  and  including 
4,100  feet  MSL  within  a  10-mile  radius  of  the 
airport.  This  airport  radar  service  area  is 
effective  during  the  specific  days  and  hours 
of  operation  of  the  I>oriland  Tower  and 
Approach  Control  Facility  as  established  in 
advanced  by  a  Notice  to  Airmen.  The 
effective  dates  and  times  will  thereafter  be 
continuously  published  in  the  Airpori/ 
Facility  Directory. 

Springfield  Capital  Airport  IL  (New) 

That  airspace  extending  upward  from  the 
surface  to  and  including  4.600  feel  MSL 
within  a  5-mile  radius  of  the  Capital  Airport 
(lat.  39'50'37"N..  long.  89'40'36"W.),  and  that 
airspace  exending  upward  from  1.800  feet 
MSL  to  and  including  4,600  feet  MSL  within  a 
10-mile  radius  of  the  airport.  This  airport 
radar  service  area  is  effective  during  the 
specific  days  and  hours  of  operation  of  the 
Springfield  Tower  and  Approach  Control 
Facility  as  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  dates  and 
times  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 

Issued  in  Washington,  DC  on  April  27. 
1988. 
Shelomo  Wugalter, 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  In  formation  Division. 
[FR  Doc.  88-0656  Filed  4-29-68:  8:45  am] 
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Department  of 
Agriculture 

ArHmal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  11 

Horse  Protection;  Interim  Rule 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart11 

[Dodcet  Na  8»-079] 

Horse  Protection;  Interim  Rule 

AOENCV:  Animal  and  Plant  Healdi 
Inspection  Service,  USDA. 
action:  Interim  rule  and  request  for' 
comments. 


summary:  We  are  amending  the  Horse 
Protection  Regulations  to  remove  a  16- 
ounce  limit  on  horseshoes  used  on 
horses  other  than  yearlings,  and  the 
prohibition  of  certain  weights  used  on 
horses  other  than  yearlings. 
Additionally,  we  are  reinstating  certain 
restrictions  on  the  placement  of  lead 
and  other  weights  on  horses.  We  are 
requesting  comments  concerning  how  to 
restrict  the  use  of  weights,  including 
horseshoes.  This  action  is  necessary  to 
enable  us  to  develop  adequate 
information  on  how  the  weight  on 
horses'  feet  should  be  limited.  We  are 
also  removing  a  6-ounce  weight  limit  on 
boots  used  to  protect  horses.  This  action 
is  warranted  to  allow  the  use  of  certain 
boots  weighing  more  than  6  ounces  that 
are  used  to  protect  horses. 

date:  This  interim  rule  is  effective  April 
28, 1988.  Consideration  will  be  given 
only  to  comments  postmarked  or 
received  on  or  before  June  27, 1988. 
addresses:  Send  an  original  and  thiee 
copies  of  written  comments  to  AHilS. 
USDA,  Room  1143,  South  Building,  P.a 
Box  96464,  Washington,  DC,  2Q09»-d464. 
Please  state  that  your  comments  referto 
Docket  No.  88-079.  Comments  received 
may  be  inspected  at  room  1141  of  the 
South  Building  between  8  ajn.  and  4:30 
p.m.,  Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT 
Dr.  R.L  Crawford.  Animal  Care  Staff, 
VS,  APHIS,  USDA,  Room  756,  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782,  (301)  436-7833. 
SUPPLEMENTARY  information: 

Background  Informatioa 

On  April  28, 1988.  we  published  tk 
interim  rule  in  the  Federal  Register  (FR 
53 14778-14782)  that  amended  the  Hone 
Protection  regulations  in  9  CFR  Part  11 
(referred  to  below  as  the  regulations)  to 
prohibit  and  restrict  certain  devices  and 
practices  to  prevent  the  soring  of  horses. 
Among  other  things,  we  established  a 
16-ounce  weight  limit  on  horseshoes 
used  on  all  horses,  prohibited  the  use  of 
weights  on  all  horses,  and  estabUsehd  a 


6-ounce  weight  limit  on  boots  used  on 
horses.  In  tfiis  interim  rule,  we  ace 
removing  those  weight  limits,  aad  mt 
requesting  comments  on  the  moot 
appropriate  limits  on  the  use  of  weights, 
including  horseshoes. 

Horseshoes  and  Other  Weights 

The  restrictions  and  prohibitions  we 
established  regarding  horseshoes  and 
other  weights  in  our  April  26  interim  role 
were  based  on  findings,  discussed  in 
that  interim  rule,  that  indicated  tlud 
weights  added  to  a  horse's  foot  any 
cause  inflammation.  In  promulgating  the 
interim  rule,  we  prohibited  the  see  of 
weights  and  established  a  16-ouaoe 
weight  limit  for  horseshoes,  applicable 
to  all  horses.  However,  since  the 
publication  of  that  interim  rule, 
considerable  information  has  been 
generated  regarding  the  afpropnateneos 
of  the  prohibition  and  of  die  l&-ooDce 
weight  limit.  Although  the  comments 
and  information  received  to  date  are  not 
exhaustive,  and  although  they  coiflain 
certain  conflicting  opinions,  it  is  dear  to 
us  that  additional  iiiformation  aeeds  te 
be  compiled  concerning  appropriate 
limits  on  the  use  of  weights  on  hones' 
feet  and  on  the  weight  of  horseshoes. 

We  have  received  a  comment  in  the 
form  of  a  recommendation  that  was 
approved  by  representatives  of  a 
si^iificant  number  of  horse  industry 
organizations,  and  by  representatives  of 
the  Americai\  Horse  Protection 
Assedatioa  (AHPA),  that  suggeste  that 
we  remove  the  prohibition  on  the  use  of 
certain  weights  and  the  16-ounce  limit 
en  the  weigbt  eS  horseshoes — e«cept 
with  regards  yearling  horses.  leiaalalB 
prior  restrictions  on  the  placement  of 
weights,  and  request  comments 
regarding  these  issues.  In  addition  to  &e 
AHPA,  die  recommendation  was 
approved  by,  among  others, 
represenatives  of  the  American 
Saddl^bred  Horse  Association,  the 
United  PaofessieBal  Horsemen's 
Association,  the  National  Show  Horse 
Registry,  the  American  Horse  CeunciL 
the  American  Farriers  Associatioa.  the 
California  State  Horsemen's 
Association,  the  Walking  Horse 
Trainers  Association,  the  Kentsffltjr 
Walking  Horse  Association,  thef 
Horse  Breeders  Association,  the  Friends 
of  the  Show  Horse  AssociatioBr'flw 
American  Morgan  Horse  Assooialiea. 
the  International  Arabian  Horse 
Association,  the  Wild  Horse 
Sanctuary — California,  EquinesLtd, 
and  the  Wild  Horse  Alliance. 

Additional  information  we  have 
received  suggests  that  a  16-ounBefiBdt 
may  not  be  appropriate,  and  indeed  may 
be  inappropriate,  for  some  horses.  It 
appears,  for  example,  that  the ' 


lisrit  may  be  inappropriate  for  large 
hacses.  such  as  draft  horses,  and  for 
oter  breeds  of  horses. 

INe  are  therfore  removing  the 
prohibition  of  certain  weights  and  the 
W^unce  weight  limit  on  horseshoes 
used  on  horses  other  than  yearling 
horses. 

We  are  requesting  comments 
yjiw«Miming  necessary  limits  on  the  use 
of  welfhts.  including  horseshoes,  both  to 
pi  event  soring  and  to  accommodate  the 
needs  of  different  breeds  and  sizes  of 
horses. 

For  yeariing  horses,  a  prohibition  on 
(he  use  of  any  weights  and  a  16-ounce 
limit  on  horseshoes  was  in  effect  prior  to 
flie  pidiiication  of  the  April  26  interim 
mle.  lliese  restrictions  were  removed 
only  because  we  established  a  rule 
applicable  to  all  horses.  Because  we  are 
removing  the  across-the-board 
restrictions,  it  is  necessary  to  again 
establish  the  16-ounce  limit  and  the 
prohibition  of  weights  for  yearlings  to 
protect  them  from  soring.  Additionally, 
we  are  reinstating  certain  restrictions  on 
dw  placement  of  weights  on  horses'  feet 

Weight  Limits  on  Boots 

In  our  April  26  interim  rule,  we  limited 
&e  wei^t  of  all  boots  used  on  horses  to 
6  ounces.  Based  on  information  we  have 
nceived,  however — including  the 
recommendation  discussed  above — we 
believe  that  certain  protective  boots  that 
weigh  Bsore  than  6  ounces  will  not  lead 
to  sarioB.  Therefore,  we  are  removing 
the  6-oance  weight  limit  on  soft  rubber 
ia  soft  leather  bell  boots  and  on  quarter 
boots  used  as  protective  devices. 

BsMrgency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  situation 
e»8ts,  which  warrants  publication  of 
^s  interim  rule  without  prior  notice  and 
opportunity  for  public  comment. 

On  April  26, 1968.  we  published  an 
interim  rule  in  the  Federal  Register. 
Wormati(Mi  we  have  received  since  that 
date  has  indicated  to  us  that  the 
restrictions  established  in  that  rule  may 
BOt^  appropriate  to  all  breeds  and 
aiassefiiorses.  Because  it  is  possible 
that  lindting  some  horses  to  a  16-ounce 
Aoe  may  be  inappropriate,  and  may 
possibly  affect  large  horses,  such  as 
draft  horses,  adversely,  it  is  necessary 
that  we  remove  this  weight  limit  as  soon 
as  possible,  until  more  information 
iSBarding  this  subject  can  be  gathered. 
We  also  need  further  information 
nenosKsing  necessary  limitations  on  the 
lae  of  eiier  weights  on  horses*  feet 
lally,  the  April  26  interim  rule 
I  the  weight  of  all  boots,  including 


protective  boots,  toB  ounces.  However, 
information  we  have  received  since  that 
date  has  indicated  that  some  protective 
boots  weigh  more  than  6  ounces.  To 
allow  use  of  these  protective  boots,  it  is 
necessary  that  we  remove  the  weight 
restriction  on  these  boots  as  soon  as 
possible. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  under  these 
Emergency  conditions,  there  is  good 
cause  under  5  U.S.C.  553  for  making  this 
interim  rule  effective  upon  signature. 
We  will  consider  comments  postinarked 
or  received  on  or  before  June  27, 1988. 
Any  amendments  we  make  to  this 
interim  rule  as  a  result  of  these 
comments  will  be  published  in  the 
Federal  Register  as  soon  as  possible 
following  the  close  of  the  comment 
period. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  interim  rule  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1,  and  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  Federal,  state,  or 
local  government  agencies,  or 


geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  changes  to  the  regulations  made 
by  this  interim  rule  will  affect  all  horses 
equally,  and  will  allow  continued 
equitable  competition  among  show 
horses. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.]. 

List  of  Subjects  m  9  CFR  Part  11 

Animal  welfare.  Horses,  Humane 
animal  handling,  Soring  of  horses. 

PART  11— HORSE  PROTECTION 
REGULATIONS 

Accordingly,  9  CFR  Part  11  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  11 
continues  to  read  as  follows: 


Audioiily:  15  U.S.C.  1823. 1824. 1825.  and 
4828:  44  U.S.C.  3506. 

2.  Section  11.2  is  amended  by  revising 
paragraphs  (b)(7)  and  (b)(9)  and  by 
adding  new  paragraph  (b)(19)  to  read  as 
follows: 

$11.2    ProMI>ition8  concerning  txMbltors. 

•  •        •        «        ♦ 

(b)  •  *  • 

(7)(i)  Boots,  collars,  or  any  other 
devices,  with  protrusions  or  swellings, 
or  rigid,  rough,  or  sharp  edges,  seams  or 
any  other  abrasive  or  abusive  surface 
that  may  contact  a  horse's  leg;  and 

(ii)  Boots,  collars,  or  any  other  devices 
that  weigh  more  than  6  ounces,  except 
for  soft  rubber  or  soft  leather  bell  boots 
and  quarter  boots  that  are  used  as 
protective  devices. 

*  •        •        »        * 

(9)  Any  weight  on  yearling  horses, 
except  a  keg  or  similar  conventional 
horseshoe,  and  any  horseshoe  on 
yearling  horses  that  weighs  more  than 
16  ounces. 
***** 

(19)  Lead  or  other  weights  attached  to 
the  outside  of  the  hoof  wall,  the  pad,  or 
on  the  outside  surface  of  the  horseshoe. 

Done  in  Washington,  DC  this  28th  day  of 
April  1988. 

James  W.  Glosser, 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

[FR  Doc.  88-8805  Filed  4-29-88:  9:47  am] 
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25.00 
23.00 
18.00 
29.00 
22.00 
21.00 
27.00 

13.00 
13.00 
14.00 

6.00 

4.50 
13.00 

9.50 
13.00 
13.00 
13.00 
13.00 
10.00 
23.00 
11.00 

8.50 


Juty  1.  1987 
July  1.  1987 
July  1.  1987 
July  1, 1987 
July  1. 1987 
July  1.  1987 
July  1,  1987 
July  1, 1987 

July  1, 1987 
July  1,  1987 
July  1.  1987 

July  1,  1987 
July  1.J987 

4  July  1,1984 

*  July  1, 1984' 

*July  1,1984 

July  1. 1987 

July  1.  1987 

July  1. 1987 

■July  1,1986 

July  1, 1987 

July  1.  1987 

July  1.  1987 
July  1.  1987 

July  1,  1987 
July  1.  1987 
July  1.  1987 
July  1. 1987 

July  1. 1987 
July  1.  1987 
July  1. 1987 

July  1, 1987 
July  1. 1987 
July  1,  1987 

July  1,  1987 
July  1,  1987 
July  1.  1987 
July  1.  1987 
July  1. 1987 
July  1.  1987 
July  1, 1987 
1987 
1987 
1987 
1987 


Julyl, 
Julyl, 
Julyl, 
Julyl, 


•Julyl.  1984 
•Julyl.  1984 
•Julyl.  1984 
•Julyl.  1984 

•  July  1. 1984 

•  July  1, 1984 
•Julyl.  1984 
•Julyl.  1984 
•July  1.1984 
•Julyl.  1984 
•Julyl.  1984 

July  1.  1987 
July  1.  1987 
July  1, 1987 
July  1.  1987 


421 

1-60 

61-399 

400-429 

430-&MI 

43  Parts: 

1-999 

1000-3999. 

400O-M 

44 

45  Parts: 

1-199 

200-499 

500-1199..., 
1200-M...„ 

46Parts: 

1-40 

41-69 

70-89 


15.00 

. 5.50 

21.00 

- - 14.00 

15.00 

— 24.80 

1 1 .00 

18.00 

14.00 

9.00 

18.00 

14.00 

13.00 

13.00 

:.  7.00 

12.00 

12.00 

14.00 

, 13.00 

19.00 

.; 10.00 

„ 17.00 

21.00 

10.00 

17.00 

20.00 

46ClMiptar«: 

1  (Porti  1-51) „ 26.00 


90-139 

140-155.... 
156-165.... 
166-199... 
200-499.... 
500-Cnd..... 

47  Parts: 

0-19 „ 

20-39 

40-69 

70-79... 

80-M. 


1  (Pom  52-99). 

2  (Pom  201-251). 
2  (Pom  252-299). 

3-6 

7-14 

15-6id 

49Parts: 

1-99 

100-177 

178-199 

200-399 

400-999 


16.00 

17.00 

. ..„„ 15.00 

17.00 

24.00 

23.00 

10.00 

19.00 

17.00 

:. 22.00 

1000-1199 17.00 

1200-6«d 18.00 

50  Parts: 

1-199 16.00 

200-599 12.00 

60O-&d 14.00 


Oct.  1.  1967 
Oct.  1. 1967 
Oct.  1. 1967 
Od.  1.  1987 

Oct.  1.  1987 
Oct.  1.  1987 
Od.  1. 1967 
Oct.  1.  1987 

Od.  1,  1987 
Od.  1. 1967 
Od.  1,  1987 
Od.  1.  1987 

Od.  1.  1967 
Od.  1. 1967 
Od.  1.  1987 
Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 
Od.  1, 1987 
Od.  1, 1967 

Od.  1, 1987 
Od.  1, 1967 
Od.  1,  1967 
Od.  1,  1987 
Od.  1, 1987 

Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 

Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1967 
Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 

Od.  1,  1987 
Od.  1.  1987 
Od.  1,  1967 


CHthdmondfindngsAidt 27.00  Jon.  1.  1987 

Complolo  1988  OR  sot 595.00  1966 

MicroficlwuK  EdMoni 

CompMa  tot  (ono-tinw  moOng) 125.00  1984 

Complolo  sot  (ono-limo  moing) 1 15.00  1965 

Subtcrjplion  (moM  a  itsuod) 185.00  1967 

Subscription  (moM  os  issuod) 185.00  1966 

IndMduol  copios 3.75  1966 

'■MauM  r<l*  3  li  M  oMMd  coMpMon.  Ms  voImw  mi  ol  pravioM  vdiMt  riiouU  k* 
roMiMd  m  •  ptnmmm  ithimu  teura. 

'He— Md^wti  ID Ihb  vdunt  wtn  prtrndiaiU  during  *•  pviod  Jor.  1,  1987  to  Dk. 
31, 19S7.  Tho  OK  MiwM  hsMd  JoM«y  1.  I9S7,  AouU  W  rMoMd. 

'NtwMRteMM  10 SiivolMMiMraprwMiigaMd during «wp«iod«^.  I,  IMOioMvck 
31.  l987.n«(ni«olHMiNMd««(«or.  1. 1900.  riMiU  b*  r«aiMd. 

«1h«  Mr  1,  I9S5  odWoa  of  32  CFR  Pom  l-1«9  cmMm  a  «M  «dy  tor  P*H  1-39 
MutiM.  Far  UN  M  toll  of  *o  IMmm  AcquidiM  lagutaNaM  ■  PM  1-39, 
)  CFi  vokaMt  iMMd  Oi  of  July  1, 19S«, 


•No  mmAmmH  to  m  iNh«M  wtro  tnm\iimtt  duriif  *•  pwiod  July  I.  1986  to  Jhm 
30, 1987.  n»  (H  vriuM  iMMOd  OS  t(  Juty  1, 1986,  ihoiM  bo  rataiNd. 

•IhoMy  1.  1985  odMw  W  4H«  Oi^tori  1-100 cootoiw  o  iwto  enty  ter  Oi^tors  1  to 
49  hdutivo.  For  dw  M  ton  of  pracHTMiMl  r^utodoai  h  OMvMrt  I  to  49,  conufe  «w  ^WN* 
CRvtiunoiimwdosolJulyl.  1984  c 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIOOS-IIAY  1988 


1988 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 
agency  documents.  In  computing  these 


dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1 CFR  18:i7) 


A  new  table  will  be  published  ia  the 
first  issue  of  each  month. 


Date  OF  FR 

PUauCATKM 

tS  DAYS  AFTER 
PUBUCATKM 

30  OAVS  AFTER 
PtMUCKnON 

46aAraAFTER 
PUaUCATION 

CO  ftAVS  AFTER 
PUeUCATIOM 

PuaucATioM 

May2 

May  17 

June  1 

Junat6 

Julyl 

May  3 

May  18 

June2 

June  17 

Julys 

August  1 

May  4 

May  19 

Junes 

Juw20 

Julys 

August2 

Mays 

May  20 

Junee 

June  20 

Julys 

Augusts 

May6 

May23   . 

Junes 

June  20 

Julys 

August  4 

May  9 

May  24 

June  8 

June  23 

Juiy8 

Augusts 

May  10 

May  25 

Jtin0  9 

June  24 

Julyll 

Augusts 

Mayll 

May  26 

June  10 

June  27 

Jutyll 

May  12 

May  27 

June  13 

June  27 

Julyll 

August  to 

May  13 

May  31 

June  13 

June  27 

July  12 

August  11 

May  16 

May  31 

Jim  15 

June  30 

July  15 

August  15 

May  17 

Junel 

June16 

Julyl 

July  18 

August  15 

May  18 

June2 

June  17 

Julys 

July  18 

August  16 

May  19 

June  3 

June  20 

Julys 

July  18 

August  17 

May  20 

June6 

June  20 

Julys 

July  19 

August  18 

May  23 

June  7 

June  22 

July7 

July  22 

May  24 

Junes 

June  23^ 

Julys 

July  25. 

August  22 

May  25 

JtmeS 

June  24 

July  11 

July  25 

August  23 

May  26 

June  10 

June  27 

July  11 

Jtny  25 

August  24 

May  27 

June  13 

June  27 

July  11 

July  26 

August  25 

May  31 

June  15i 

June  30 

July  15 

August  1 

August  29 
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¥fould  you  like 
to  know.«  I 

i 

if  any  changes  have  been  made  to 
the  Code  of  Federal  Regulations 
or  what  documents  have  been 
published  in  the  Federal  Register 
without  reading  the  Federal 
Register  every  day?  If  so,  you  may 
wish  to  subscribe  to  the  LSA  (List 
of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both; 

LSA  •  Ust  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections 
Affected)  is  designed  to  lead  users  of 
ttie  Code  of  Federal  Regulations  to 
amendatory  actions  published  in  the 
Federal  Register.  The  LSA  is  issued 
monthly  in  cumulative  form.  Entries 
indicate  the  nature  of  the  changes — 
such  as  revised,  removed,  or 
corrected. 
$24.00  per  year 

Federal  Register  Index 

The  Index,  covering  the  contents  of 
the  daily  Federal  Register,  is  issued 
monthly  in  cumulative  form.  Entries 
are  carried  primarily  under  the  names 
of  the  issuing  agencies.  Significant 
subjects  are  carried  as  cross- 
refererwes. 
$22.00  per  year 


A  finding  aid  is  included  in  each  publication 
which  hsis  Federal  Register  page  numbers 
¥nth  the  date  of  publication  ir>  the  Federal 


Note  to  FR  Sutwcnbers; 
FR  Indexes  and  the  LSA  (List  of  CfR 
Sections  Affected)  are  mailed  automatic^ 
to  regular  FR  sutxcnbers. 


Order  Form 


Ma<l  To:  Supennlendent  of  Documents.  US.  Governmeni  Printing  Office,  Wasliington.  D.C.  20402 


Enclosed  It  S D  check. 

D  money  order,  or  charge  to  my 
Depoeil  Account  No. 

on 


I 

MasterCard  and 
VISA  accepted. 


LED-n 


Order  No 


m 


Credit  Card  Orders  Only 

Total  charges  S 

Credit 
Card  No.     . 


Cuslonw  a  Tetepnonc  So%. 


Cooe 


ATM 

C0(M 


OHce 


n 


rn 


Expiration  Date 
Month/Year 


Chirg*  ordan  may  b*  WBptwwd  to  tti*  QPO  otdar 
dMk  m  (202)783-3238  hom  8:00  UK.  to  4:00  pA. 


Please  enter  the  subscnption(s)    I  have  indicated 


PLEASE  PRINT  OR  TYPE 

Company  or  Personal  Name 

I     I     1     I     I     I     I     I     I     I 


Additional  address/attention  line 
I     I     I     I     I     I     I     I     I     I 
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I     I     I     I     I 


1_L 


Oty 

LI 


I  I  I  I  I  I  I  1 


(or  Country) 


I  I  I  I  M  I  I  I  I 
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LSA 

Ust  o(  CFR  Sections  Affected 
$24  (X)  a  year  domestia 
$30.00  foreign 


I      I      I      I 


I      I      1      I 


1_L 


I_L 
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$22.00  a  year  domestic: 
$2750   foreign 
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Briefings  oo  How  To  Use  the  Federal  Regisie. 
For  information  on  briefings  in  Washington.  DC,  Kansas 
City,  MO,  and  New  York,  NY,  see  announcement  on  the 
inside  cover  of  this  issue. 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  OfTice  of  the  Federal  Register,  National  Archives  and 
Records  Administration,  Washington.  DC  20408,  under  the 
Federal  Register  Act  (49  Stat.  50a  as  amended:  44  U.S.C  Ch. 
IS)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  1).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington.  DC  20402.  i 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and- 
Executive  orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  OfHce  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  Tiling  is  requested  by  the 
issuing  agency. 


The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $340.00  per  year,  or  $170.00  for  6  months  in  paper  form,  or 
$188.00  per  year,  or  $94.00  for  six  months  in  microflche  form, 
payable  in  advance.  The  charg<>  for  individual  copies  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office, 
Washington,  DC  2040Z  or  charge  to  your  GPO.  Deposit  Account 
or  VISA  or  Mastercard. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

How  To  eta  This  Publicatioa:  Use  the  volume  number  and  the 
page  number.  Example:  52  FR  12345. 


SUBSCRIPTIONS  AND  COPIES » 


PUBUC 
Subscriptions: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  public  subscriptions 

202-783-^3238 
275-3328 
275-3054 

Single  copies /back  copies: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  public  single  copies 

783-3238 
275-3328 
275-3050 

FEDERAL  AGENCIES 

SubacriptioBs: 
Paper  or  fiche 
Magnetic  tapes 
Problems  with  Federal  agency  sul 

scriptimis 

S23-«240 
27S-3328 
523-5240 

THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:  Any  person  who  uses  the  Federal  Register  and  Code  of 

Federal  Regulations. 

WHO:        The  Office  of  the  Federal  Register. 

WHAT:      Free  public  brieflngs  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relalionihip  between  the  Federal  Register  Snd  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

WHY:        To  provide  the  public  with  access  to  information 

necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


WHEN: 
WHERE: 


RESERVATIONS: 


WASHINGTON,  DC 

May  26;  at  9:00  a.m. 
OfRce  of  the  Federal  Register, 
First  Floor  Conference  Room, 
1100  L  Street  NW..  Washington. 
Laurice  Clark.  202-523-3517 


DC 


KANSAS  CITY,  MO 

WHEN:    June  10:  at  9:00  a.m. 
WHERE:    Room  147-14a 
Federal  Building, 
eoi  East  12th  Street, 
Kansas  City,  MO 
RESERVATIONS:  Call  the  St.  Louis  Federal  Information 
Center 
Missouri:    1-800-392-7711 
Kansas:    1-800-432-2934 


NEW  YORK,  NY 

WHEN:    June  13:  at  IKX)  p.m. 
WHERE:    Room  305C. 

26  Federal  Plaza. 
New  York.  NY 
RESERVATIONS:  Call  Arlene  Shapiro  or  Stephen  Colon  at 
the  New  York  Federal  Information  Center, 
212-264-4810. 


For  otlmr  telephone  numbers,  see  Um  Reader  Aids  section 
at  the  eod  of  this  issue. 


Agricultural  Marketing  Service 

See  also  Packers  and  Stockyards  Administration 

RULES 

Practice  and  procedure;  marketing  agreements  and 
•    marketing  orders  and  information  collection,  15658 

PROPOSED  RULES 

Milk  marketing  orders: 
Upper  Midwest,  15690 

Pork  promotion,  research,  and  consimier  information,  15700 

Agricultural  StaliiUzation  and  Conservation  Service 

RULES 

Conservation  and  environmental  programs: 
State;  definition,  15657 

Agriculture  Department 

See  also  Agriciiltural  Marketing  Service;  Agricultural 
Stabilization  and  Conservation  Service;  Animal  and 
Plant  Health  Inspection  Service;  Federal  Grain 
Inspection  Service;  Food  and  Nutrition  Service;  Packers 
and  Stockyards  Administration;  Soil  Conservation 
Service 

PROPOSED  RULES 

Equal  Access  to  Justice  Act  implementation;  awards,  15685 
Animal  and  Plant  Health  Inspection  Service 

RULES 

Overtime  services  relating  to  imports  and  exports: 

Commuted  traveltime  allowances,  15656 
Plant-related  quarantine,  domestic: 

Varroa  mite;  quarantined  areas  changed,  15654 
NOTICES 

Environmental  statements;  availability,  etc.: 
Tomato  plants,  genetically  engineered  disease  tolerant; 
field  test  permit,  15719 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 
NAHB  Research  Foundation,  Inc.,  15750 

Army  Department 

NOTICES 
Meetings: 
^ience  Board,  15726 

Centers  for  Disease  Control 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Acquired  Immunodeficiency  Syndrome  (AIDS) — 
Minority  information  and  education  program.  15734 

Commerce  Department 

See  also  National  Oceanic  and  Atmospheric 

Administration;  Patent  and  Trademark  Office 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
15723 

Commission  of  Fine  Arts 

NOTICES 
Meetings,  15723 
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Committee  for  the  Implementation  of  TextHe  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Peru.  15724 
Textile  and  apparel  categories: 

Special  Regime  under  U.S.-Mexico  textile  agreement; 
requirements  for  participation,  15724 

Commodity  Futures  Trading  Commission 

NOTICES 

Meetings;  Sunshine  Act,  15771 
(4  documents] 

Defense  Department 

See  Army  Department 

Economic  Regulatory  Administration 

NOTICES 

Consent  orders: 

Phillips  Petroleum  Co.;  correction,  15773 
Natural  gas  exportation  and  importation: 

Amoco  Energy  Trading  Corp..  15729 

Mobil  Gas  Co.  Inc.,  15729 

Education  Department 

RULES 

Program  Fraud  Civil  Remedies  Act;  implementation,  15673 
PROPOSED  RULES 

Special  education  and  rehabilitation  services: 
Handicapped  program;  vocational  rehabilitation  services. 

State  supported  employment  services,  and  technical 

assistance,  15776 

NOTICES 

Grantback  arrangements;  award  of  funds: 
California,  15727 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
Bethlehem  Rebar  Industries.  Inc..  15751 
Budget  Dress  Co.  et  al.,  15751 
Pressure  Cast,  Ltd.,  et  al.,  15752 
Southwestern  Sunbelt  Cement  Co.,  15753 

Employment  Standards  Administration 

See  Wage  and  Hour  Division 

Energy  Department 

See  also  Economic  Regulatory  Administration;  Energy 

Information  Administration;  Federal  Energy  Regulatory 
Commission 

RULES 

Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedule  and  administrative  guidelines,  15660 

NOTICES 

Grants  and  cooperative  agreement  awards: 

University  of  Arkansas,  15728 

University  of  Utah,  15728 
Meetings: 

National  Petroleum  Council  15728 
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EiMrgy  Information  Administration 
Nonccs 

Agency  information  collection  activities  under  0MB  review, 
15730 

Environmental  Protection  Agenqf 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 

promulgation:  various  States: 
Ohio.  15703 
Hazardous  waste: 
Identification  and  listing — 

Exclusions.  15704 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

15731.  15732  I 

(2  documents)  ' 

Equal  Employment  Opportunity  Commission 

RULES 

Age  discrimination  in  employment: 
Age  70  limit  removal,  and  tenured  faculty  exemption 
reenactment 
Correction,  15673 

NOTICES 

Meetings;  Sunshine  Act,  15771 

Execul^  Office  of  tfte  Presided 

See  Presidential  Documents 

Federal  Communications  Commission 

PROPOSED  RULES 
Radio  broadcasting: 
rm  Region  2  Administrative  Radio  Conference;  report. 
15716  I 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hydroelectric  applications,  15730 


Federal  Grain  Inspection  Service 

NOTICES 

Agency  designation  actions: 
Alaska  et  al.,  15720 
Arkansas.  15721 
California  et  al..  15721 
Colorado  et  al..  15720 


Federal  Highway  Administration 

RULES 

Engineering  and  traffic  operations: 

Highways;  design  policy.  15669 
NOTICES 
Bridge  tolls;  Brooklyn  and  Staten  Island,  NY:  restriction 

removal.  15766 
Meetings: 

National  Motor  Carrier  Advisory  Committee,  15767 

Federal  JMartthne  Commission 

NOTICES 

Agreements  filed,  etc.,  15732 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act.  15771 
Applications,  hearings,  determinations,  etc.: 

Central  Bank  Shares,  Inc.,  15732 

Grenada  Sunburst  System  Corp.,  15733 


Huiras.  Ralph.J..  15733 
Signet  Banking  Corp.,  15733 

Fine  Arts  Commission 

See  Commission  of  Fine  Arts 

Fisti  and  Wildlife  Service 

NOTICES 

Endangered  ahd  threatened  species  permit  applications, 
15746 

Food  and  Drug  Administration 

NOTICES 

Grants  and  cooperative  agreements: 
National  center  for  food  safety,  15736 
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program — 
Reporting  participation  and  priority  data.  1S6S1 

Healtti  and  Human  Services  Department 

See  Centers  for  Disease  Control;  Food  and  Drug 

.  Administration:  Health  Care  Financing  Administration: 
National  Institutes  of  Health;  Public  Health  Service 

Healtti  Cara  Financing  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations,  15740 
Privacy  Act;  systems  of  records.  15740 

Healtti  Resources  and  Services  Administration 

See  Public  Health  Service 

Housing  and  UrtMin  Development  Department 

RULES 

Mortgage  and  loan  insurance  programs: 
Nursing  homes  and  similar  projects;  FHA  insurance 
coverage.  15671 

Inter-American  Foundation 

NOTICES 

Meetings;  Sunshine  Act  15771 

Interior  Department 

See  also  Fish  and  Wildlife  Service;  Land  Management 
Bureau;  Minerals  Management  Service;  National  Park 
Service;  Surface  Mining  Reclamation  and  Enforcement 
Office 

PROPOSED  RULES 

Superfund  and  Clean  Water  Act: 
Natural  resource  damage  assessments;  Type  B 
procedures.  15714 

Interstate  Commerce  Commission 

NOTICES 

Rail  carriers: 

Waybill  data;  release  for  use.  15746 
Railroad  services  abandonment: 

Robeson  County  Railroad  Corp..  15749 

Justice  Department 

See  also  Antitrust  Division 


RULES 

Executive  Office  for  Immigration  Review.  Board  of 
Immigration  Appeals;  designation  of  judges  and 
members,  15659 

NOTICES 

Cooperative  agreements: 
Mariel  Cubans  paroled  or  reparoled  from  Immigration 
and  Naturalization  Service  detention  facilities; 
I     •    special  placement  programs.  15749 
Pollution  control;  consent  judgments: 
Metropolitan  District  Commission  et  al.,  15749 

LalMf  Department 

See  Employment  and  Training  Administration;  Mine  Safety 
and  Health  Administration;  Pension  and  Welfare 
Benefits  Administration;  Veterans  Employment  and 
Training.  Office  of  Assistant  Secretary;  Wage  and  Hour 
Division 

l^nd  Management  Buraau 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 

California;  correction,  15773 
Survey  plat  filings: 

Colorado,  15746 

Mine  Safety  and  Healtti  Administration 

NOTICES 

Meetings: 

.  Diesel-Powered  Equipment  in  Underground  Coal  Mines 
Standards  and  Regulations  Advisory  Committee, 
15753 

Minerals  Management  Service 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

15746 
Outer  Continental  Shelf;  development  operations 

coordination: 
Shell  Offshore  Inc.,  15747 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
Advisory  Council.  15754  ' 

National  Highway  Traffic  Safety  Administration 

RULES 

Adjudicative  procedures;  automotive  fuel  economy 
enforcement.  15782 

National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Institutes  of  Health 

NpTICES 

Meetings: 
Advisory  Committee  to  the  Director.  15745 
National  Cancer  Institute.  15745 
National  Institute  of  Neurological  and  Communicative 
Disorders  and  Stroke,  15745 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
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National  Park  Service 

NOTICES 

Land  and  water  conservation  fund: 

State  plan  preparation,  procedures,  and  eligibility,  15747 
National  Register  of  Historic  Places: 

Pending  nominations — 
Arkansas  et  al.,  15747 

National  Science  Foundation 

NOTICES 

Meetings: 
Women,  Minorities,  and  Handicapped  in  Science  and 
Technology  Task  Force,  15754 
Organizations,  functions,  and  authority  delegations,  15754 

Nationai  Transportation  Safety  Board 
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Meetings;  Sunshine  Act,  15772 
Nuclear  Regulatory  Commission 
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Meetings;  Sunshine  Act,  15772 
Applications,  hearings,  determinations,  etc.: 

Commonwealth  Edison  Co..  15755 

General  Public  Utilities  Nuclear  Corp.,  15756 

Toledo  Edison  Co.  et  al.,  15757-15759 
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Virginia  Electric  &  Power  Co..  15760 

Pacl(ere  and  Stoclcyards  Administration 
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Central  filing  system;  State  certifications: 
Idaho.  15722 
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Patent  and  Trademaric  Office 
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Patents  and  Trademarks,  15723 
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Presidential  Documents 


Proclamation  5802  of  April  28,  1988 

National  Child  Abuse  Prevention  Montii,  1988 


|FR  Doc.  88-9632 

Filed  4-29-88;  12:19  pm| 

Billing  code  3195-01-M 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

AH  Americans  have  great  reason  to  regret  and  to  seek  to  repair  the  alarming 
incidence  and  prevalence  of  child  abuse  and  neglect  that  continue  throughout 
our  country.  Each  year  many  American  children  suffer  child  abuse,  and  every 
year  many  perish  in  these  attacks.  The  incidence  of  child  abuse  and  neglect 
cuts  across  every  income  level  and  geographic  area  in  our  land. 

This  tragic  situation  is  unacceptable — and  preventable.  Dedicated  individuals, 
private  and  civic  groups,  and  government  bodies  are  doing  much  to  protect 
children,  but,  unfortunately,  much  remains  to  be  achieved.  Caring  for  children 
is,  of  course,  the  responsibility  of  parents:  but  neighbors,  relatives,  and  friends 
must  help  protect  children  when  parents  or  others  attack  or  neglect  them.  We 
will  truly  prevent  child  abuse  and  protect  our  youngsters  only  to  the  extent 
that  we  cherish  children  as  gifts  from  our  Creator;  foster  deep  and  abiding 
reverence  for  the  innocence  and  the  God-given  individual  dignity  and  worth  of 
every  child;  and  treasure  the  sanctity  of  every  human  life. 

It  is  in  this  spirit  that  we  must  assure  America's  children  a  loving,  safe,  and 
healthful  environment.  The  members  of  professions,  such  as  law  enforcement, 
social  work,  church,  medicine,  mental  health,  and  education,  must  continue  to 
do  their  part,  as  must  concerned  individuals.  Let  all  Americans  reflect  on  our 
obligation  to  children  and  to  families,  and  then  let  us  put  our  compassion  into 
action. 

The  Congress,  by  Senate  Joint  Resolution  246,  has  designated  April  1988  as 
"National  Child  Abuse  Prevention  Month"  and  has  authorized  and  requested 
the  President  to  issue  a  proclamation  in  observance  of  this  event. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  April  1988  as  National  Child  Abuse  Prevention 
Month.  As  we  observe  this  time,  let  us  all  consider  our  responsibility  for  the 
wholesome  and  secure  development  of  our  children. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-eighth  day 
of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twelfth. 
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Presidential  Documents 


Proclamation  5803  of  April  28,  1988 
Loyalty  Day,  1988 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Loyalty  Day.  May  1,  is  a  day  we  set  aside  to  promise  allegiance  to  our  country: 
to  revere  our  heritage  of  individual  freedom,  limited  government,  and  respect 
for  every  man's  divinely  bestowed  dignity;  and  to  reaffirm  our  sacred  trust  to 
preserve,  for  our  children  and  for  all  generations  to  come,  this  blessed  land  of 
liberty  we  call  America. 

We  Americans  have  both  pledged  and  practiced  loyalty  from  the  moment  the 
first  patriots  conceived  the  idea  of  a  new  and  independent  Nation  where  only 
freedom  would  reign— where  people  would  live  as  free  as  God  made  them  and 
where  tyranny  alone  would  never  find  welcome.  We  have  given  our  loyalty 
generously,  in  times  of  peace  and  times  of  peril.  That  we  will  always  do,  God 
willing. 

Loyalty  Day  says  much  about  the  meaning  of  our  country.  In  other  parts  of  the 
worid,  as  we  know,  totalitarian  states  proclahn  May  1  a  day  of  fealty  and 
require  a  show  of  loyalty  from  the  people.  No  such  demand  is  needed  here,  of 
course,  because  in  America  we  are  blessed  to  be  able  to  govern  ourselves; 
"We  the  People"  are  in  charge,  and  we  need  give  our  loyalty  not  to  self- 
appointed  rulers  but  to  liberty. 

The  self-government  that  protects  our  rights  and  liberties  has  been  won  and 
defended  in  each  generation  by  loyal  Americans.  That  remains  true,  of  course, 
of  our  gallant  service  men  and  women  at  home  and  in  a  hundred  foreign 
climes.  It  is  true  as  well  of  every  American  in  home  or  office,  in  factory  or 
farm,  in  hall  of  government  or  place  of  worship,  who  calls  upon  the  Author  of 
Liberty  to  guide  and  bless  our  land;  of  every  citizen  who  cherishes  brother- 
hood and  patriotism;  of  every  boy  and  girl  who  begins  the  day  with  the  Pledge 
of  Allegiance  to  the  Flag. 

The  allegiance  we  Americans  owe.  and  give  gladly,  on  Loyalty  Day  and 
throughout  our  hves,  is  to  a  land  and  an  ideal  that  beckon  human  hearts  today 
just  as  always,  here  and  around  the  globe— the  land  of  the  free,  where  the 
only  command  and  the  only  loyalty  are  freedom's  way  and  freedom's  sway. 

To  foster  loyalty  and  love  of  country,  the  Congress,  by  joint  resolution 
approved  July  18.  1958  (72  Stat.  369;  36  U.S.C.  162).  has  designated  May  1  of 
each  year  as  "Loyalty  Day." 

NOW.  THEREFORE.  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  May  1, 1988,  as  Loyalty  Day,  and  I  call  upon  all 
Americans  and  patriotic,  civic,  fraternal,  and  educational  organizations  to 
observe  that  day  with  appropriate  ceremonies.  I  also  call  upon  all  government 
officials  to  display  the  flag  of  the  United  States  on  all  government  buildings 
and  grounds  on  that  day. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-eighth  day 
of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twelfth. 
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Proclamation  5804  of  April  29,  1988 
National  Arbor  Day,  1988 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

"He  who  plants  a  tree  /  Plants  a  hope,"  wrote  Lucy  Larcom  years  ago  in  her 
poem,  "Plant  a  Tree";  that  thought  has  surely  motivated  every  American  who 
has  ever  celebrated  Arbor  Day,  given  his  neighborhood  and  Nation  the  lovely 
and  lasting  gift  of  trees,  or  sought  to  conserve  our  natural  forest  heritage.  In 
this  spirit  we  can  all  join  in  observing  an  Arbor  Day  in  which  we  resolve  to 
renew  and  expand  our  knowledge  of  and  appreciation  for  trees  and  our 
understanding  of  the  importance  of  trees  and  forests  to  our  country  and  to  the 
entire  world. 

In  the  last  century,  Americans  began  to  realize  the  wisdom  and  the  necessity 
of  replenishing  our  supply  of  trees  for  their  many  natural  benefits  and  so  that 
our  use  of  wood  for  fuel,  lumber,  and  other  products  would  not  impoverish 
future  generations.  The  idea  of  Arbor  Day  caught  the  imagination  of  many 
people;  for  example,  on  the  first  Arbor  Day,  in  Nebraska  in  1872,  citizens  of 
that  State  planted  a  million  trees,  and  they  added  about  350  million  more  in 
the  next  16  years. 

This  tradition  continues,  on  Arbor  Day  and  every  day;  we  Americans  have 
planted  more  trees  each  year  for  the  last  6  years,  and  last  year's  total  acreage 
of  trees  planted  was  a  record.  Arbor  Day  remains  a  time  for  planting  and 
caring  for  trees  in  our  cities,  towns,  and  countryside,  and  it  should  also  remind 
us  to  learn  more  about  trees  and  forests  and  how  to  protect  them  at  home  and 
guard  against  desertification  and  destruction  abroad. 

Our  celebration  of  Arbor  Day  should  always  be  tinged  with  the  spirit  that  the 
19th-century  poet  Henry  Cuyler  Bunner  captured  so  well  in  "The  Heart  of  the 
Tree": 

What  does  he  plant  who  plants  a  tree? 
He  plants,  in  sap  and  leaf  and  wood. 
In  love  of  home  and  loyalty 
And  far-cast  thought  of  civic  good — 
His  blessings  on  the  neighborhood 
Who  in  the  hollow  of  His  hand 
Holds  all  the  growth  of  all  our  land — 
A  nation's  growth  from  sea  to  sea 
Stirs  in  his  heart  who  plants  a  tree. 

The  Congress,  by  Senate  Joint  Resolution  247,  has  recognized  the  last  Friday 
of  April  1968  as  "National  Arbor  Day"  and  has  authorized  and  requested  the 
President  to  issue  a  proclamation  in  observance  of  this  day. 

NOW.  THEREFORE,  I.  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  Friday,  April  29, 1988.  as  National  Arbor  Day.  I 
call  upon  the  people  of  the  United  States  to  observe  this  day  with  appropriate 
programs,  ceremonies,  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-ninth  day 
of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twelfth. 
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Executive  Order  12638  of  April  28,  1988 

Delegation  of  Functions  Relating  to  the  Implementation  of  the 
Inter-American  Convention  on  Letters  Rogatory  and  Additional 
Protocol 


On  October  9,  1986,  the  Senate  gave  its  advice  and  consent  to  ratification  of 
the  Inter-American  Convention  on  Letters  Rogatory  and  Additional  Protocol. 
The  instrument  of  ratification  was  signed  by  the  President  on  November  10, 
1986.  The  Convention  and  Additional  Protocol  require  that  contracting  states 
designate  central  authorities  to  give  effect  to  the  Convention's  provisions. 

In  order  that  the  Government  of  the  United  States  of  America  may  give  full 
and  complete  effect  to  the  Convention  and  Additional  Protocol,  it  is  expedient 
and  necessary  that  the  Department  of  Justice  perform  certain  functions. 

NOW,  THEREFORE,  by  virtue  of  the  authority  vested  in  me  by  section  301  of 
Title  3  of  the  United  States  Code  and  as  President  of  the  United  States  of 
America,  it  is  ordered  as  follows: 

Section  1.  Designation  of  United  States  Central  Authority.  The  Department  of 
Justice  is  designated  as  the  Central  Authority  to  transmit  and  process  letters 
rogatory  and  to  otherwise  proceed  in  conformity  with  applicable  provisions  of 
the  Convention  and  Additional  Protocol. 

Sec  2.  Additional  Designations.  The  Department  of  Justice  is  authorized  to 
make  additional  designations  provided  for  in  the  Convention  and  Additional 
Protocol. 


THE  WHITE  HOUSE, 
April  28,  1988. 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7CFR  Part  246 

Special  Supplemental  Food  Program 
for  Women,  Infants  and  Children; 
Reporting  Participation  and  Priority 
Data 

AQENCV:  Food  and  Nutrition  Service. 
USDA. 

ACTION:  Final  rule. 

SUKIMARV:  Hiis  final  rule  amends  the 
Special  Supplemental  Food  Program  for 
Women,  Infants  and  Children  (WIC) 
regulations  by  revising  the  requirement 
that  State  agencies  report  the  category 
and  nutritional  risk  priority  of  persons 
to  whom  they  have  made  program 
beneGts  available.  State  agencies  will 
be  required  to  submit  this  information: 
(1)  With  respect  to  persona  participating 
in  the  Program  rather  than  to  pesons 
erirolled  in  the  Program,  as  required 
under  current  regulations;  and  (2) 
quarterly  rather  than  semiannually,  as 
required  under  current  regulations.  All 
State  agencies  will  be  required  to 
complete  their  transitions  to  this  revised 
reporting  requirement  by  September  30, 
1988.  The  intent  of  this  revison  is  to 
improve  the  quality  of  reported  WIC 
participation  and  priority  data.  This  will 
contribute  to  more  effective  program 
management  and  improve  the  operation 
of  the  new  funds  allocation  formulas, 
promulgated  at  52  FR  25182  (July  2. 1987] 
and  53  FR  2213  (January  27, 1968). 

EFFECm^  DATE:  October  1, 1988. 

FOR  FURTHCR  MFOtMATION  CONTACT: 

Ronald  J.  Vogel.  Director,  Supplemental 
Food  Programs  Division.  Food  and 
Nutrition  Service,  USDA,  3101  Park 
Center  Drive,  Room  1017,  Alexandria. 
Virginia  22302.  (703)  756-3746. 


SUPPLEMENTARY  INFORMATION: 

Classification 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and  has  been 
classiHed  to  be  not  major.  The 
Department  does  not  anticipate  that  this 
rule  would  have  an  annual  impact  on 
the  economy  of  $100  million  or  more. 
This  rule  would  not  result  in  a  major 
increase  in  costs  or  prices  for 
consumers;  individual  industries; 
Federal,  .State  or  local  government 
agencies:  or  geographic  regions.  Nor 
would  this  rule  have  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

This  final  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612).  Pursuant  to  that  review,  the 
Administrator  of  the  Food  and  Nutrition 
Service  (FNS)  has  determined  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  reporting  and 
recordkeeping  requirements  contained    . 
in  this  rule  have  been  reviewed  and 
approved  by  the  Office  of  Management 
and  Budget  (0MB  No.  0584-0347)  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501  et 
seq.). 

The  WIC  Program  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
Programs  under  10.557  and  is  subject  to 
the  provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials  (7  CFR  Part  3015,  Subpart  V, 
and  final  rule  related  notice  published 
June  24, 1983  (48  FR  29114)). 

Background 

Current  Reporting  Requirements 

Paragraph  246.2S(bK2)  of  the  current 
Program  Regulations,  52  FR  21232,  21238 
(June  4, 1987),  instructs  State  agencies  to 
report  semiannually  the  number  of 
persons  enrolled  in  the  Program  by 
category  within  each  priority  level.  (As 
indicated  in  the  regulation,  categories 
are  pregnant,  breastfeeding,  and 
postpartum  women,  infants  and 
children;  priority  levels  are  those 
established  at  7  CFR  246.7(dK4).)  This 
reporting  requirement  was  Rrst 
promulgated  through  a  regulatory 


amendment  published  February  13, 1985, 
at  50  FR  6108,  6145,  and  the  first  reports 
submitted  by  State  agencies  presented 
the  composition  of  their  WIC 
enrollments  as  of  October  1985.  At  that 
time,  the  Department  envisioned  using 
the  priority/category  data  to  monitor 
State  agencies'  caseload  management 
efforts.  Caseload  management  has 
assumed  greater  importance  in  recent 
years.  State  agencies'  use  of  available 
resources  to  accomplish  the  WIC 
Pro-am  mission  requires  that  they  use 
their  WIC  food  grants  as  efficiently  and 
effectively  as  possible.  The  Department 
considers  the  targeting  of  Program 
benefits  to  persons  at  greatest 
nutritional  risk  (and  thus  at  the  highest 
priority  levels)  to  be  the  indicator  most 
reflective  of  the  efficiency  and 
effectiveness  with  which  a  State  agency 
manages  its  grant 

The  semiannual  reporting  frequency 
was  deemed  appropriate  for  gathering 
priority  data  for  caseload  management 
purposes.  Since  most  categories  of 
persons  enrolled  in  the  WIC  Program 
are  certified  for  periods  of 
approximately  6  months.  State  agencies 
could  not  be  expected  to  show 
substantial  progress  in  targeting  at  more 
frequent  intervals. 

In  addition  to  the  reporting  frequency, 
another  decision  made  in  1985  involved, 
the  type  of  data  to  be  gathered.  State 
agencies  generally  maintain  two  types 
of  data  on  persons  to  whom  they  have 
made  Program  benefits  available:  The 
number  of  persons  participating  and  the 
number  of  persons  enrolled.  The 
Program  regulations  currently  define 
participation  (by  all  categories  of 
persons  other  than  breastfed  infants)  as 
the  receipt  of  supplemental  foods  or 
food  instruments,  7  CFR  246.2,  52  FR 
25182,  25189-90  (July  2. 1987);  enrollment 
refers  to  the  number  of  persons  on  the 
Program  and  thus  authorized  to  receive 
supplemental  food  or  food  instruments. 
State  agencies  generally  obtain 
participation  data  by  counting  food 
instruments  issued  each  month. 
Enrollment,  on  the  other  hand,  is 
generally  drawn  from  the  State  agency's 
caseload  data  masterfile.  The 
Department  has  long  required  State 
agencies  to  report  participation  by 
women,  infants  and  children  and  all 
State  agencies  have  systems  in  place  to 
do  so.  Nevertheless,  feedback  obtained 
from  State  agencies  indicated  that  data 
on  participants'  priority  assignment  was 
generally  available  only  in  caseload 
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data  masterfiles  (enrollment  data),  not 
in  food  delivery  data  files  (participation 
data).  Systems  changes  to  generate 
enrollment  data  by  priority  were 
therefore  perceived  as  less  burdensome 
than  reprogramming  food  delivery  data 
systems  to  generate  the  priority       , 
classification  of  persons  to  whom 
supplemental  food  or  food  instruments 
had  been  issued.  Accordingly,  the 
Department  elected  to  require  that  State 
agencies  report  enrollment  rather  than 
participation  by  category  and  priority. 

Need  for  Improved  Reporting 

Since  the  inception  of  this  semiannual 
priority  reporting  requirement,  the 
Departaient  has  worked  vfith  State 
agencies  to  increase  the  proportion  of 
their  caseloads  in  the  hi^est  priority 
groups.  Both  Department  and  State 
agencies  have  relied  upon  the  priority 
enrollment  data  in  making  a  wide  range 
of  caseload  management  decisions. 
State  agencies  consider  the  priority/ 
category  composition  of  local  agencies' 
existing  caseloads  in  determining  the 
allocation  of  available  caseload  slots. 
The  Department  performs  analyses  of 
State  agencies*  caseloads,  including 
caseload  priority  composition  in  order  to 
identify  those  most  likely  to  benefit  from 
technical  assistance  in  caseload      i 
management.  In  addition,  the  | 

Department  used  the  priority  enrollment 
data  to  track  each  State  agency's 
targeting  progress  over  time. 

More  recently,  the  Department's   ' 
concern  for  the  most  effective  use  of 
available  resources  fueled  an  initiative 
to  further  promote  targeting  through  the 
funding  process.  Targeting  is  now 
considered  in  the  allocation  of  funds  to 
State  agencies  for  WIC  food  and 
administrative  and  program  services 
costs. 

Descriptioa  of  Proposed  Rule 

Concerns  were  raised  over  the  data  to 
be  used  in  the  funds  allocation  process. 
The  Department  agreed  with  the 
concern  expressed  that  data  used  in 
funds  allocation  must  meet  higher 
standards  of  accuracy,  timeliness  and 
comparability  than  has  hitherto  been 
acceptable.  In  response,  the  Department 
proposed  to  revise  the  reporting 
requirement  that  State  agencies  report 
the  category  and  nutritional  risk  priority 
of  persons  to  whom  they  have  made 
program  benefits  available.  52  FR  45457 
(November  3a  1987).  It  was  proposed 
that  State  agencies  be  required  to 
submit  this  information:  (1)  With  respect 
to  persons  participating  in  the  Program 
rather  than  to  persons  enrolled  in  the 
Program  as  required  under  current 
regulations;  and  (2)  quarterly  rather  than 
semiannually,  as  required  imder  current 


regulations.  It  was  also  proposed  that 
State  agencies  be  required  to  complete 
their  transitions  to  this  revised  reporting 
requirement  by  September  30, 1988. 

Comments  Received  on  the  Proposed 
Reporting  Revisions 

A  total  of  195  letters  were  received 
which  provided  comments  on  the 
proposed  reporting  revision.  The 
commentors  represented  1  regional 
office,  20  State  agencies,  59  local 
agencies  (representing  2  states)  and  115 
interested  parties.  Following  is  a 
discussion  of  the  comments  received  in 
response  to  the  proposed  rule  for  WIC 
program  reporting  revisions. 

Generallssues 

Of  the  195  comment  letters  received. 
21  generally  supported  the  proposal.  The 
vast  majority  (169)  of  the  letters 
opposing  the  proposal  were  provided  by 
commentors  representing  one  State; 
these  were  local  agencies  and  interested 
parties.  The  basic  reason  given  by  these 
commentors  was  that  implementation 
would  require  costly  ADP  system 
modifications  before  the  revised 
reporting  requirements  could  be 
satisfied. 

Second,  the  State  agency  believed 
that  implementation  of  reporting 
revisions  would  also  place  an  increased 
administrative  burden  on  local  agencies. 
It  was  suggested  by  one  commentor  that 
the  proposed  reporting  revisions  are  not 
•  the  best  means  to  target  reporting  and 
recommended  the  status  quo  be 
maintained  until  a  better  solution  is 
discovered. 

Basic  approval  or  disapproval  could 
not  be  determined  for  one  comment 
letter  received.  Instead,  that  letter 
requested  clarification  regarding 
procedures  on  how  the  revised  report 
data  will  be  submitted.  The  writer  asked 
whether  initial  and  closed-out  reports 
will  be  required.  It  is  the  Department's 
intent  to  require  initial  and  closed-out 
reports. 

The  commentors  expressed  supportive 
or  opposing  views  on  three  broad 
requirements  that  the  Department 
proposed  to  adopt.  State  agencies  would 
be  required  to:  (1)  Report  the  category 
and  nutritional  risk  priority  of  persons 
participating  in  the  Program:  (2)  submit 
report  data  quarterly;  and  (3)  complete 
their  transitions  to  this  revised  reporting 
requirement  by  September  3a  1988. 

Reporting  Participation  by  Category  and 
Priority  versus  Enrollment 

Seventy-one  percent  of  the 
commentors  who  supported  the  proposal 
expressly  supported  the  change  from 
reporting  enrollment  data  to  reporting 
participation  data.  The  overall 


consensus  was  that  participation  data  is 
more  accurate  than  enrollment  data. 
One  reason  given  for  this  belief  is  that 
enrollment  data  is  not  consistently 
gathered  using  the  same  method  and  is 
therefore  less  comparable  fit>m  State  to 
State.  Thus,  commentors  strongly 
supported  the  Department's  efforts  to 
standardize  report  data.  They 
emphasized  the  importance  of  having  a 
uniformed  and  valid  data  base  in  light  of 
the  new  funding  formulas. 

Three  of  the  commentors  discussed  a 
related  issue  which  concerns  State 
agencies  reporting  participation  by 
priority  at  certification  without  having 
the  flexibility  to  update  this  status,  if 
necessary,  at  the  time  the  data  is 
collected  and  submitted  to  FNS.  For 
example,  it  was  explained  that  for 
reporting  purposes.  State  agencies  will 
need  to  establish  procedures  for 
maintaining  participants'  "originar 
priority  status  even  though  the  category 
and  priority  may  have  changed. 

Consequently,  this  may  become 
difficult  for  State;  agencies  to  manage. 

The  issue  of  collecting  and  reporting 
participation  by  category  and  priority  at 
the  time  of  certification  was  researched 
extensively  prior  tq  being  proposed.  It 
was  recognized  that  priority  is 
determined  at  certification.  Priority  does 
not  change  automatically  when  category 
changes.  Rather,  priority  should  be 
changed  only  when  medical  data  is 
updated  and  results  in  a  new  priority 
determination.  For  example,  a 
participant  who  was  under  age  1  at  the 
time  of  certification  and  who  reaches  his 
first  birthday  during  the  certification 
period  will  change  categories  during  the 
certification  period,  but  his  priority 
status  will  remain  that  assigned  at  the 
Ume  of  certification.  Thus,  although 
children  over  the  age  of  1  may  not 
normally  be  considered  Priority  I,  the 
child's  Priority  I  infant  status,  assigned 
at  the  time  of  certification,  will  carry 
over  until  the  end  of  the  certification 
period.  Changes  in  priority  status  during 
certification  periods  do  not  occur 
automatically,  then,  but  only  under 
special  circumstances.  Therefore, 
maintenance  by  State  agencies  of 
participants'  status  at  the  time  of 
certification  should  not  be  unduly 
burdensome.  Furthermore,  requiring 
State  agencies  to  report  priority 
assigned  at  the  certification  date  yields 
data  that  is  most  representative  of  the 
State's  efforts  to  serve  the  highest 
priority  individuals.  State  agencies  have 
more  control  over  the  priority  levels  of 
their  caseload  as  determined  at  the  time 
of  certification  and  less  control  over 
changes  in  priority  status  occurring 
during  the  certification  period.  The 


number  of  persons  certified  at  high 
priority  leveb  is  to  some  extent 
responsive  to  efforts  by  State  agencies 
to  attract  eligible  high-priority  persons 
to  the  Program,  while  dianges  in  statiis 
during  certification  periods  are  less 
relevant. 

The  Department  has  decided  to  retain 
the  provision  requiring  the  reporting  of 
participatkn  data  as  proposed.  The 
Department  agrees  with  the  commentors 
who  stated  that  data  used  in  funds 
allocation  must  meet  higher  standards  of 
accuracy,  timeliness  and  comparability 
than  has  hitherto  been  acceptable.  The 
funds  allocations  generated  by  a 
formula  using  currently  available  data 
may  reflect  not  only  the  operation  of  the 
formula  itself,  but  also  the  unique 
characteristics  of  individual  State 
agency  reporting  systems.  Feedback 
obtained  through  comments  and 
consultations  indicated  that  some  State 
agencies  believed  the  new  formula's 
results  would  not  be  fully  equitable 
without  improvements  in  the  quality  of 
the  data  used  in  generating  those 
results. 

Change  from  Semiannual  to  Quarterly 
Reporting 

Thirteen  (62  percent)  of  the 
commentors  who  supported  the  proposal 
also  expressly  favored  collecting  and 
reporting  the  data  quarterly  versus 
semiannually.  These  commentors 
strongly  believed  that  reporting 
participation  data  on  a  quarterly  basis 
would  greatly  improve  the  accuracy  of 
.the  data  being  submitted.  One  comment 
received  from  a  State  agency 
specifically  stated  that  the  current 
averaging  of  semianimal  reports  has 
reduced  the  impact  of  the  improvements 
to  its  caseload  composition  which  the 
State  agency  has  achieved.  In  general, 
the  commentors  stated  that  quarterly 
reporting  would  be  a  better  and  more 
accurate  reflection  of  State  agencies' 
caseload  size  and  con^osition. 
Quarterly  reporting  will  allow  State 
agencies  to  capture  conditions  such  as 
seasonal  fluctuations  which  can  affect 
caseload  size  and/or  composition. 

Based  on  the  comments  received  and 
concern  expressed  by  State  officials 
regarding  the  Department's  making 
program  management  and  funds 
allocation  decisions  on  the  basis  of 
priority  enrollnient  data  collected 
semiannually,  the  provision  to  collect 
priority  data  on  a  quarterly  basis  is 
retained  The  Department  believes  this 
will  c^tnre  any  seasonal  variations  in 


birthrates  and  the  presence  of  migrants 
within  a  State. 

September  30,  19&8  Implementation 
Date 

Only  a  small  portion  (6  percent)  of  the 
comments  received  addressed  the 
proposed  September  30, 1988 
implementation  date  for  the  reporting 
revisions.  Eleven  commentors  discussed 
the  issue;  five  supported  and  six 
opposed.  Cost  and  complexity  were 
major  factors  cited  by  the  opposing 
commentors.  They  expressfid  concern 
that  when  the  implementation  timetable 
for  the  reporting  revision  was 
developed,  the  current  ADP  data 
systems  of  the  majorify  of  State 
agencies  were  not  considered.  As  such, 
implementation  of  the  reporting 
revisions  for  some  State  agencies  may 
prove  to  be  far  more  complex  and  costly 
than  FNS  envisioned.  As  a  result,  these 
State  agencies  may  have  difficulty  in 
completing  necessary  ADP  systems 
modifications  in  time  to  meet  the 
September  30, 1968  deadline.  In  fact,  one 
State  suggested  another  implementation 
date  of  March  1989  at  which  time  it 
anticipates  having  its  systems  capability 
in  place. 

Three  of  the  six  opposing  commenters 
requested  that  the  Department  provide 
State  agencies  more  flexibility  on  the 
implementation  date  in  the  event  diat 
State  agency  systems  for  collecting  the 
data  are  not  fully  operational  at  that 
time. 

The  five  commenters  supporting  the 
September  3a  1988  implementation  date 
believed  the  Department  provided  State 
agencies  adequate  time  to  complete 
their  transitions  to  the  revised  rep<Hling 
requirement.  Indeed,  State  agencies 
were  advised  of  plans  regarding  the 
need  for  improved  reporting  in 
December  1986.  Final  recommendations 
for  improving  program  reporting  were 
presented  to  State  agencies  in  March 
1987.  The  point  was  made  that  any 
further  delay  in  the  implementation  of 
the  reporting  revision  would  only 
prolong  the  use  of  data  in  the  funds 
allocation  process  which  does  not  meet 
the  standard  of  accuracy,  timeliness  and 
comparability  most  desirable  for  funds 
allocation  purposes. 

The  September  30. 1988 
implementation  date  has  been  retained. 
The  Department  believes  it  is  imperative 
that  we  have  a  uniform  and  valid  data 
base  for  WIC  Program  reporting.  This  is 
particulariy  significant  in  light  of  the 
new  funding  formulas,  the  results  of 
which  will  reflect  the  quality  of  program 
reporting  data.  Consequently,  those 
results  will  not  be  fuUy  equitable 


without  improving  the  quality  of  this 
data.  The  perception  that  currently 
available  data  is  not  sufficiently 
accurate  or  uniform  to  use  in  a  funding 
formula  imparts  an  element  of  urgency       , 
to  this  effort. 

Completing  these  reporting  revisions 
by  September  30, 1988  will  enhance 
overall  program  management  and 
accountability  without  further  delay. 
The  Department  has  considered  the 
short-term  inconvenience  to  some  State 
agencies  but  finds  it  outweighed  by  the 
long-term  benefit  to  all  State  agencies. 

List  of  SubjecU  in  7  CFR  Part  246 

Food  assistance  programs.  Food 
donations.  Grant  programs-social 
programs,  Indians.  Infants  and  children. 
Maternal  and  child  health.  Nutrition, 
Nutrition  education.  PubHc  assistance 
programs,  WIC,  Women. 

For  the  reasons  set  forth  in  the 
preamble  7  CFR  Part  246  is  amended  as 
follows: 

PART  246— SPECIAL  SUPPLEMENTAL 
FOOD  PROGRAM  FOR  WOMEN, 
INFANTS  AND  CHILDREN 

1.  The  authority  citation  for  Part  246 
continues  to  read  as  follows: 

Auttmrity:  Sec.  341-353.  Pub.  L  99-500  and 
99-591. 100  Stat  1783  and  3341  (42  U.S.C. 
1788):  Sec.  3.  Pub.  L  95-627,  92  SUt.  3811  (42 
U.S.C.  1766);  Sec.  203.  Pub.  L  96-*99.  94  Stat 
2599;  Sec  Q15,  Pub.  L.  97-35.  95  Stat.  521  (42 
U.S.C.  1786). 

2.  In  S  246.25,  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

§  246.25    Record  and  reports. 

***** 

(b)  *  *  • 

(2)  Quarterly  reports.  Quarterly,  on 
dates  specified  by  FNS,  State  agencies 
shall  report  the  number  of  persons 
participating  in  the  Program  by  category 
(i.e.,  pregnant,  breastfeeding,  and 
postpartum  women,  infants  and 
children)  within  each  priority  level  as 
established  in  §  246.7(d)(4). 


§246.28   [Amended] 

3.  In  S  246.28,  the  table  is  amended  by 
adding  to  the  last  entry,  second  column, 
the  OMB  Control  No.  "0584-0347". 

Dated:  AprU  26, 19ea 
TiKMnas  W.  Mitchell. 
Acting  Administrator. 
[FR  Doc.  88-9618  Filed  5-2-88:  8:45  am] 
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Animal  and  Plant  Health  Inspection 
Service 


7  CFR  Part  301 
(Docket  No.  88-060] 

Varroa  Mtte;  Change  to  Quarantined 
Areaa 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Interim  rule. 


:  We  are  amending  the 
quarantined  areas  established  in  the 
"Varroa  Mite"  interim  rule  by  reducing 
the  quarantined  areas  to  include  only 
specified  parts  of  two  states,  Mississippi 
and  Washington,  rather  than  the  entire 
states.  We  are  taking  this  action  to 
ensure  that  the  quarantined  areas 
include  only  the  portion  of  each  of  these 
states  that  must  be  quarantined  to 
contain  the  interstate  spread  of  Varroa 
mite  infestation.  We  also  are  making 
several  changes  to  clarify  and  correct 
provisions  of  Uie  "Varroa  mite"  interim 
rule. 

DATES:  Interim  rule  effective  April  27. 
1988.  Consideration  will  be  given  only  to 
comments  postmarked  or  received  on  or 
before  July  5, 1988. 

ADDRESSES:  Send  an  original  and  three 
copies  of  written  comments  to  APHIS, 
USDA,  Room  1143.  SouUi  Building.  P.O. 
Box  96464.  Washington.  DC  20090-6464. 
Specifically  refer  to  Docket  No.  88-060. 
The  pubUc  may  review  comments 
received  on  this  and  other  dockets  in 
Room  1141  of  the  SouUi  Building.  14th 
Street  at  Independence  Avenue  SW., 
Washington.  DC.  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday.     , 
except  hohdays. 

FOR  FimTNCR  INFORMATION  CONTACT 
Eddie  W.  Elder,  Chief  Operations 
Officer.  Domestic  and  Emergency 
Operations.  Plant  Protection  and 
Quarantine.  APHIS.  USDA.  Room  660. 
Federal  Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  301-436-6365. 
SUPPLEMENTARY  INFORMATION:  The 

Varroa  mite,  Varroa  JacobsonJ 
(Oudemans),  is  a  parasite  of  honeybees. 
Varroa  mites  invade  hives,  weakening 
the  honeybees  in  the  colonies  they  infest 
and  reducing  their  ability  to  pollinate 
plants  and  produce  honey.  Varroa  mites 
can  multiply  quickly  without  attracting  a 
beekeeper's  attention  until  serious    1 
damage  has  been  done.  | 

Until  September  1987.  the  Varroa  mite 
had  not  been  found  in  the  United  States. 
Since  then,  when  the  first  Varroa  mite 
infestation  was  reported  in  Wisconsin, 
Varroa  mite  infestations  have  been 
confirmed  in  12  additional  states: 
Florida,  Illinois,  Maine,  Michigan, 


Mississippi,  Nebraska,  New  York,  Ohio, 
Pennsylvania.  South  Carolina,  South 
Dakota,  and  Washington. 

The  current  Varroa  mite  infestations 
will,  if  not  controlled,  cause  serious 
economic  losses  throughout  the 
agricultural  sector.  If  the  honeybee 
population  were  devastated -by  Varroa 
mites,  every  U.S.  crop  dependent  upon 
honeybees  for  pollination  would  be 
affected.  Honey  production,  too,  would 
drop  substantially. 

llierefore,  in  an  interim  rule  effective 
on  April  6  and  published  in  the  Fedmal 
Register  on  April  11, 1988  (53  FR  11825- 
11830.  Docket  No.  87-140).  we 
established  "Subpart— Varroa  Mite" 
(§§  301.92  dirough  301.92-10,  referred  to 
below  as  the  regulations)  in  7  CFR  Part 
301.  These  regulations  quarantine  the  13 
states  in  which  Varroa  mite  infestations 
have  been  found  and  restrict  the 
interstate  movement  of  regulated 
articles  fit)m  quarantined  areas. 

We  are  reducing  the  quarantined 
areas  in  S  301.92-3(c)  to  include  less 
than  the  entire  state  of  Mississippi  and 
less  than  the  entire  state  of  Washington. 
Specifically,  parts  of  Adams,  Franklin, 
and  Wilkinson  Counties,  Mississippi, 
and  part  of  Klickitat  County. 
Washington,  are  included  in  the 
quarantined  areas.  Section  301.92-3(a) 
of  the  regulations  provides  that  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  will  list  as  a 
quarantined  area  each  Varroa  mite- 
infested  apiary  and  a  specified  area 
surroimding  it,  rather  than  the  entire 
state  in  which  an  infestation  exists, 
upon  determining  that:  (1)  The  state  has 
adopted  and  is  enforcing  restrictions  on 
intrastate  movement  of  regulated 
articles  that  are  equivalent  to  the 
restrictions,  in  the  regulations,  on 
interstate  movement  of  regulated 
articles,  and  (2)  the  quarantining  of  less 
than  an  entire  state  will  prevent  the 
interstate  spread  of  the  Varroa  mite. 

The  Administrator  has  determined 
that  Mississippi  and  Washington  have 
adopted  and  are  enforcing  restrictions 
on  intrastate  movement  of  regulated 
articles  that  are  equivalent  to  the 
restrictions,  in  the  regulations,  on 
interstate  movement  of  regulated 
articles.  He  also  has  determined  that 
maintaining  the  quarantine  in  the 
portion  of  each  of  these  two  states  that 
includes  all  the  apiaries  in  which  Varroa 
mite  infestations  are  known  to  exist  and 
approximately  100  square  miles 
surrounding  each  of  these  apiaries  will 
contain  the  interstate  spread  of  Varroa 
mite  infestation  from  Mississippi  or 
Washington.  These  determinations  are 
based  on  results  of  federal  and  state 
Varroa  mite  surveys  in  Mississippi  and 
Washington  and  communications  with 


these  states.  Therefore,  in  §  301.92-3(c) 
we  are  substituting  certain  parts  of 
Adams,  Franklin,  and  Wilkinson 
Counties  for  the  entire  state  of 
Mississippi,  and  are  substituting  certain 
parts  of  Klickitat  County  for  the  entire 
state  of  Washington. 

We  are  also  making  several  changes 
to  clarify  and  correct  the  regulations. 
These  include  the  addition  of  a 
definition  of  "interstate"  and  the 
deletion  of  an  incorrect  reference  to  "a 
compiler"  in  the  definition  of  "limited 
permit"  in  §  301.92-1  and  minor  editorial 
changes. 

Interim  Rule 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service 
determined  that  an  emergency  situation 
existed  and,  therefore,  quarantined  the 
states  of  Mississippi  and  Washington, 
without  prior  notice  and  opportunity  for 
public  conunent,  based  on  the  presence 
of  Varroa  mites  in  some  beehives  (i.e., 
infestations)  in  those  states,  in  order  to 
prevent  the  interstate  spread  of  Varroa 
mite  to  states  of  the  United  States  which 
were  not  infested.  Recent  surveys  and 
communications  have  established  that 
(1)  in  Mississippi,  all  Varroa  mite- 
infested  apiaries  along  with  the 
surrounding  approximately  100  square 
miles  are  in  a  portion  of  Mississippi 
which  includes  parts  of  three  counties 
and  (2)  in  Washington,  all  Varroa  mite- 
infested  apiaries  along  with  the 
surrounding  approximately  100  square 
miles  are  hi  a  portion  of  one  county.  The 
Administrator  has  determined  that 
Mississippi  and  Washington  are 
imposing  restrictions  on  intrastate 
movement,  so  that  the  Varroa  mite  will 
not  spread  to  other  parts  of  these  states. 
Maintaining  a  quarantine  in  other  parts 
of  Mississippi  and  Washington  results  in 
an  unnecessary  burden  on  APHIS'S 
limited  resources.  As  indicated  below, 
the  quarantined  status  of  the  portions  of 
these  states  in  which  Varroa  mites  are 
not  present  also  imposes  unnecessary 
costs  on  commercial  beekeepers. 
Moreover,  issuing  a  proposal  to  remove 
those  portions  of  Mississippi  and 
Washington  from  the  quarantined  areas 
would  delay  final  action  until  well  past 
spring,  the  period  of  maximum  interstate 
movement  of  honeybees  and  other 
regulated  articles  from  and  to 
Mississippi  and  Washington. 

For  these  reasons  and  because  this 
rule  relieves  a  regulatory  restriction,  we 
find  that  giving  advance  notice  and 
public  procedure  is  impracticable, 
contrary  to  the  public  interest  and 
uimecessary.  Therefore,  there  is  good 
cause  under  5  U.S.C.  553  for  making  this 
interim  rule  effective  upon  signature. 


We  will  consider  comments  postmarked 
or  received  within  60  days  of  publication 
of  this  interim  rule  in  the  Fedwal 
Register.  Any  amendments  we  make  to 
this  interim  rule  as  a  result  of  these 
comments  will  be  published  in  the 
Federal  Register  as  soon  as  possible 
after  the  close  of  the  comment  period. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million:  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  sfate,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
jibility  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

.   For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

This  amendment  affects  the  interstate 
movement  of  regulated  articles  firom  all 
portions  of  Mississippi  and  Washington 
other  than  certain  parts  of  Adams, 
Franklin,  and  Wilkinson  Counties, 
Mississippi,  and  Klickitat  County, 
Washington.  There  are  68  commercial 
beekeepers  in  Mississippi,  all  of  which 
are  small  entities.  Three  beekeepers 
with  a  total  of  1,680  beehives  are  located 
in  the  portion  of  Mississippi  that 
continues  to  be  subject  to  the 
restrictions  established  on  April  6. 1988. 
The  estimated  cost  of  compliance  with 
the  regulations  to  move  hives  interstates 
from  a  quarantined  area  is  $4.00  per  hive 
or,  potentially  $6,720  for  the  hives  which 
remain  in  the  quarantined  area.  This 
rule  makes  the  regulations  inapplicable 
to  interstate  movements  of  regulated 
articles  by  65  beekeepers  maintaining  an 
estimated  111,530  hives  in  other  parts  of 
Missisrippi,  for  a  potential  savings  of 
approximately  $446,120.  There  are 
approximately  600  commercial 
beekeepers  in  Washington,  all  of  which 
are  small  entities.  Two  beekeepers  with 
a  total  of  2,000  beehives  are  located  in 
the  portion  of  Washington  that 
continues  to  be  subject  to  the 
restrictions  established  on  April  6, 1988. 
The  estimated  cost  of  compliance  with 
the  regulations  to  move  hives  interstate 
from  a  quarantined  area  is  $4.00  per  hive 
br,  potentially,  $8,000.  This  rule  makes 


the  regulations  inapplicable  to  interstate 
movements  of  regulated  articles  by 
approximately  598  beekeepers 
maintaining  an  estimated  148,000  hives 
in  other  parts  of  Washington,  for  a 
potential  savings  of  approximately 
$592,000. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.] 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V.) 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Honeybees, 
Plant  diseases.  Plant  pests.  Plants 
(Agriculture),  Quarantine, 
Transportation,  Varroa  mite. 

Accordingly,  7  CFR  Part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  Part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  ISObb.  ISOdd,  ISOee. 
ISOff,  161. 162. 164-167.  and  2260;  7  CFR  2.17. 
2.51,  and  371.2(c). 

2.  Section  301.92-1  is  amended  by 
removing  "or  compiler"  after  "in  which 
an  inspector"  in  the  definition  of 
"limited  permit"  and  by  adding,  in 
alphabetical  order,  a  definition  of 
"interstate"  to  read  as  follows: 

§301.92-1    Definitions. 


Interstate.  From  any  state  into  or 
through  any  other  state. 


H  301.92-7  and  301.02-10    [Am«nd«d] 

3.  The  third  and  fourth  sentences  of 
§301.92-7(a)  and  §301.92-10(b)  are 
corrected  by  changing  "honey  bees"  to 
"honeybees"  each  time  "honey  bees" 
appears  and  S  301.92-10(a)  is  corrected 
by  changing  "honey  bee"  to  "honeybee" 


S  301.92-5    [AmendMJ] 

4.  In  §  301.92-5,  footiiote  2  to 
paragraphs  (a)  and  (b)  is  amended  by 
adding  "of  this  subpart"  at  the  end 
before  the  period  and  paragraphs  (c)(1) 
and  (d)(1)  are  amended  by  replacing 
"his/her"  with  "the  complier's". 

5.  Paragraph  (c)  of  S  301.92-3  is 
revised  to  read  as  follows: 

9301.92-3    Quwantlned 


(c)  The  following  are  quarantined 
areas: 

Florida 

The  entire  state. 
Illinois 

The  entire  state. 
Maine 

The  entire  state.  ' 

Michigan 

The  entire  state. 
Mississippi 

Adams  County.  Sections  1.  2, 11. 12. 15.  23, 
24.  25.  and  27  within  T.S  N..  R.2  W..  and  all 
Sections  within  T.S  N..  R.l  W.. 

Franklin  County.  Sections  8, 9, 10. 11, 12. 
13. 14. 15, 27,  29.  30, 41, 42, 43,  and  45  writhin 
T.5  N..  R.1  E.,  and  Sections  7, 8,  and  44  within 
T.4  N..  R.1  E- 

Wilkinson  County.  Sections  1,  2, 15, 16, 17. 
1&  3a  31.  32,  33.  45.  46,  48.  and  49  within  T.4 
N.,  R.2  W.,  all  Sections  within  T.4  N..  R.l  W., 
Sections  26,  36.  and  37  within  T.5  N..  R.2  W.. 
all  Sections  within  T.S  N.,  R.1  W..  and 
Sections  9. 10. 11.  23.  24,  25,  2a  35.  36.  37.  3a 
and  43  within  T.4  N..  R.1  £.. 

The  entire  state. 

filebraska 

The  entire  stale. 
New  York 

The  entire  state. 
Ohio 

The  entire  state. 
Pennsylvania 

The  entire  state. 
South  Carolina 

The  entire  state. 
South  DakoU 

The  entire  state. 
Washington 

Klickitat  County.  That  portion  of  the 
county  bounded  by  State  Highway  97  on  the 
west,  by  Goldendale-Goodnoe  Road  on  the 
north,  by  Goodnoe  Station  Road  on  the  east, 
and  by  the  Columbia  River  on  the  south. 

Wisconsin 

The  entire  state. 
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Done  in  Washington.  DC.  this  27th  day  of 
April.  1968. 

lunes  W.  GloMar, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Ooc.  88-0721  Piled  5-2-88;  8:45  am] 
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7CFR  Part  354 

[Docket  Na  89-059] 

CoiTMmited  Traveltime  Periods 

agency:  Animal  and  Plant  Health 
Inspecbon  Service.  USDA. 
action:  Final  rule. 


summary:  We  are  amending  the 
regulations  concerning  overtime 
services  provided  by  employees  of  Plant 
Protection  and  Quarantine  (H*Q)  by 
adding  commuted  traveltime  allowances 
in  Maryland  and  New  Jersey.  A 
commuted  traveltime  allowance  is  the 
time  required  for  a  PPQ  employee  to 
travel  from  his/her  dispatch  point  and 
return  there  from  the  place  where  he/ 
she  performs  Sunday,  hoh'day,  or  other 
overtime  duty.  The  Government  charges 
a  fee  for  certain  overtime  services 
provided  by  PPQ  employees  and,  under 
certain  circumstances,  the  fee  may 
include  the  cost  of  commuted  travettioie. 
EFFECTIVE  DATE:  May  3,  lesa 
FOR  FURTHBI INTORMATIOW  CONTACT: 
Paul  Eggert.  Director.  National 
Administrative  and  Planning  Operations 
Staff.  PPQ.  APHIS,  USDA,  Room  614, 
Federal  Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  301-436-7250. 
SUPPLBMENTARY  INRMMATMN: 


Background 

The  regulations  in  7  CFR.  Chapter  m, 
and  9  CFR.  Chapter  I.  Subchapter  D. 
require  inspection.  laboratory  testing, 
certification,  or  quarantine  of  certain 
plants,  plant  products,  animals,  animal 
products,  or  other  commodities  intended 
for  importation  into,  or  exportation  from, 
the  United  States.  When  these  services 
must  be  provided  by  an  employee  of 
PPQ  on  a  Sunday  or  holiday,  or  at  any 
other  time  outside  the  PPQ  employee's 
regular  duty  hours,  the  Government 
charges  a  fee  for  the  services  in 
accordance  with  7  CFR  Part  354.  Under 
circumstances  described  in  S  354.1(a)(2), 
this  fee  may  include  the  cost  of 
commuted  traveltime.  Section  354.2 
contains  administrative  instructions 
prescribing  commuted  traveltime 
allowances,  which  reflect,  as  nearly  as 
is  practicable,  the  time  required  for  a 


PPQ  employee  to  travel  from  his/her 
dispatch  point  and  retxim  there  from  the 
place  where  he/she  performs  Sunday, 
holiday,  or  other  overtime  duty. 

We  are  amending  }  354.2  of  the 
regulations  by  adding  commuted 
traveltime  allowances  between  certain 
locations  in  Maryland  and  New  Jersey. 
(Hie  amendments  are  set  forth  in  the 
rule  portion  of  this  document.)  lliis 
action  is  necessary  to  inform  the  public 
of  the  commuted  traveltime  between 
these  locations. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  «vill  have  an 
effect  on  the  economy  of  less  than  $100 
million:  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regionr.  and  Will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  %vith  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

The  number  of  requests  for  overtime 
services  of  a  PPQ  employee  at  the 
locations  affected  by  our  rule  represents 
an  insignificant  portion  of  the  total 
number  of  requests  for  these  services  in 
the  United  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Effective  Date 

The  commuted  traveltime  allowances 
appropriate  for  employees  performing 
services  at  ports  of  entry,  and  the 
features  of  the  reimbursement  plan  for 
recovering  the  cost  of  furnishing  port  of 
entry  services,  depend  upon  facts  within 
the  knowledge  of  the  Department  of 
Agriculture.  It  does  not  appear  that 
public  participation  in  this  rulemaking 
proceeding  would  make  additional 
relevant  information  available  to  the 
Department. 

Accordingly,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553,  we  find  upon  good  cause  that 


prior  notice  and  otfier  public  procedure 
with  respect  to  this  rule  are 
mipracticable  and  unnecessary;  we  also 
find  good  cause  for  making  this  rule 
effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register. 

Executive  Order  12372 

This  program/activity  is  listed  In  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
|Mt)visions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V.) 

List  of  Subjects  in  7  CFR  Part  354 

Agrictiltural  commodities.  Exports. 
Government  employees.  Imports.  Plants 
(Agriculture),  Quarantine, 
Transportation. 

Accordingly.  7  CFR  Part  354  is 
amended  as  follows: 

PART  354— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS 

1.  The  authority  citation  for  Part  354 
continues  to  read  as  follows: 

Authority:  7  UAC  2280, 49  U  AC  1741;  7 
CFR  2.17, 2.51,  and  371^c). 

2.  Section  354.2  is  amended  by  adding, 
in  alphabetical  order,  the  information  as 
shown  below: 

53S4.2    Administrative  hntrueOens 
preeeribiiig  comniutsd  traveUJiiie. 

*        •        •        •        * 

Commuted  Traveltmie  Allowances 

(inhoin] 


Location 
co««red 

Setvwl 

fPOflV— 

WiWn 

Out- 
side 

Add: 

• 

•                * 

• 

• 

MARnAND 

♦ 

•                ♦ 

• 

• 

Andrews 

Baltimore 

3W 

AFB. 

Andrew 
AFB. 

3Vi 

Piney 

S 

PoinL 

Pfnay 

Baltsville... 

4 

Point 

• 

•              • 

* 

•          , 

NEW 

J£RSeY 

* 

•              • 

• 

• 

Attanttc 

McGuire 

3 

CUy. 

AFa 

* 

*               * 

* 

• 
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Done  in  Washington,  DC,  this  27th  day  of 
April  1988. 
James  W.  Glosser, 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

[FR  Doc  88-9723  Filed  5-2-88;  8:45  am] 

MLUNQ  CODE  M10-94-M 


Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Part  701 

Conservation  and  Envlronntental 
Programs 

AOENCV:  Agricultural  Stabilization  and 
Conservation  Service  (ASCS).  USDA. 
action:  Pinal  rule. 

summary:  The  purpose  of  this  final  rule 
is  to  amend  the  regulations  governing 
the  Conservation  and  Environmental 
Programs  found  at  7  CFR  Part  701.  to 
change  the  definition  of  an  eligible 
"State"  to  allow  producers  in  Guam  and 
the  Commonwealth  of  the  Northern 
Mariana  Islands  (CNMI)  to  participate 
in  the  Agricultural  Conservation 
Program  (ACP)  and  the  Emergency 
Conservation  Program  (ECP).  This     ' 
change  would  allow  certain  producers  in 
Guam  and  the  CNMI  to  be  eligible  for 
cost-share  assistance  under  the  ACP 
and  ECP. 

EFFECTIVE  DATE:  May  3, 1988. 
ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  to:  James  R. 
McMullen,  Director,  Conservation  and 
Environmental  Protection  Division, 
ASCS,  USDA,  P.O.  Box  2415, 
Washington,  DC  20013,  telephone  202- 
447-6221. 

FOR  FURTHER  INFORMATION  CONTACT. 

James  R.  McMullen,  Director, 
Conservation  and  Environmental 
protection  Division,  ASCS,  USDA,  P.O. 
Box  2415,  Washington,  DC  20013. 
telephone  202-447-6221. 
SUPPLEMENTARY  INFORMATION: 
Information  collection  requirements 
contained  in  this  regulation  (7  CFR  Part 
701)  have  been  approved  by  the  Office 
of  Management  and  Budget  imder  the 
provisions  of  44  U.S.C.  Chapter  35  and 
have  been  assigned  OMB  Number  0560- 
0112. 

This  final  rule  has  been  reviewed  for 
compliance  with  Executive  Order  12291 
and  Departmental  Regulation  No.  1512-1 
and  has  been  classified  as  "not  major." 
It  has  been  determined  that  these 
program  provisions  will  not  result  in:  (1) 
An  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies  or  geographic 


regions;  and  (3)  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  rule 
applies  are:  Title — Agricultural 
Conservation  Program  (ACP),  Number — 
10.063;  as  found  in  the  Catalog  of 
Federal  Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  the 
A^cultural  Stabilization  and 
Conservation  Service  (ASCS)  is  not 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the ' 
subject  matter  of  this  rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment, 
health,  and  safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

The  ACP  is  authorized  generally  by 
sections  7-17  of  the  Soil  Conservation 
and  Domestic  Allotment  Act  of  1938,  as 
amended  (16  U.S.C.  590g  et  seq.)  The 
program  provides  financial  incentives 
and  technical  assistance  to  encourage 
agricultural  producers  to  voluntarily 
perform  enduring  soil  and  water 
conservation  and  pollution  abatement 
measures,  including  practices  or 
programs  which  are  deemed  essential  to 
maintain  soil  productivity,  prevent  soil 
depletion,  or  prevent  increased  cost  of 
production. 

The  ECP  is  authorized  by  the 
Agricultural  Credit  Act  of  1978  (16 
U.S.C.  2201  et  seq.).  This  program  is 
designed  to  provide  cost-share 
assistance  for  emergency  work  to  meet 
only  the  critical  needs  of  agricultural 
producers  due  to  drought  or  other 
natural  disaster. 

Requests  have  been  received  from 
representatives  of  producers  in  Guam 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands  (CNMI)  for  the 
implementation  of  the  ACP  and  the  ECP 
in  such  areas.  The  Soil  Conservation 
Service  has  a  staff  of  7  employees 
available  in  Guam  to  provide  technical 
assistance  to  producers  in  the  area. 
Guam  and  the  CNMI  have  formed  Soil 


and  Water  Conservation  Districts  to 
service  the  producers  in  the  area. 

The  Secretary  of  Agriculture  is 
authorized  to  extend,  in  his  discretion, 
programs  administered  by  the 
Department  of  Agriculture  to  Guam,  the 
Northern  Mariana  Islands,  the  Trust 
Territory  of  the  Pacific  Islands,  the 
Virgin  Islands,  and  American  Samoa 
(hereinafter  called  the  "territories").  (48 
U.S.C.  14e9d(c).)  Under  existing 
regulations  the  authority  for  producers 
to  participate  in  ACP  and  ECP  has  not 
been  extended  to  Guam  or  the  CNMI. , 

Guam  and  the  CNMI  are  small  islands 
with  limited  natural  resources.  In 
addition,  the  financial  resources  of  the 
people  living  there  are  very  limited.  The 
availability  of  the  ACP  to  these  people 
will  help  to  control  and  prevent  the 
erosion  of  valuable  natural  resources. 
The  availability  of  the  ECP  will  assist 
them  in  times  of  natural  disaster  to 
rehabilitate  the  land  back  to  a 
productive  state.  These  two  programs 
will  help  the  people  put  valuable 
conservation  measures  on  the  land. 

The  Secretary  has  determined  that  the 
ACP  and  the  ECP  should  be  extended  to 
Guam  and  the  CNMI  and  has  notified 
the  appropriate  committees  of  Congress 
of  his  decision.  In  order  that  these 
programs  may  be  made  available  to 
producers  in  Guam  and  the  CNMI  as 
soon  as  possible,  it  has  been  determined 
that  the  provisions  of  this  regulation 
shall  become  effective  upon  date  of 
publication  in  the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  701 

Disaster  assistance.  Forest  and  forest 
products.  Grant  programs.  Natural 
resources.  Rural  areas.  Soil 
conservation.  Water  resources.  Wildlife. 

For  the  reasons  set  forth  in  the  . 
preamble,  7  CFR  Part  701  is  amended  as 
follows: 

PART  701-CONSERVATION  AND 
ENVIRONMENTAL  PROGRAMS 

1.  The  authority  citation  for  Part  701  is 
revised  to  read  as  follows: 

Authority:  16  U.S.C.  590d.  590g-590o. 
590p(a),  590q:  16  U.S.C.  1501-1510;  16  U.S.C. 
1606.  2101-2111: 16  U.S.C.  2201-2205;  48 
U.S.C.  1469d(c). 

2.  Section  701.2(e)  is  revised  to  read  as 
follows: 

§701.2    Definitions. 

*        •        •        •        * 

(e)  "State"  means  any  one  of  the 
United  States,  Puerto  Rico,  the  Virgin 
Islands,  and  (1)  In  the  case  of  the 
Agricultural  Conservation  Program  and 
the  Emergency  Conservation  Program, 
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Guam  and  the  Commonwealth  of  the 
Northern  Mariana  Islands;  and  (2)  In  the 
case  of  the  Forestry  Incentives  Program, 
Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Trust  Territory  of  the  Pacific 
Islands  and  the  Territories  and 
possessions  of  the  United  States. 


Signed  at  Washington,  DC  on  April  27, 
1988. 

VeraN«ppl. 

Acting  Administrator,  Agricultural 
Stabilization  and  Conservation  Service. 
[FR  Doc.  88-9718  Filed  5-2-88;  8:45  am) 
BIUJNG  COOE  M10-46-II 

Agricultural  Mariceting  Service 
7CFRPart900 


Changes  in  Rules  of  Practice  and 
Procedure  Governing  Proceedings  To 
Formulate  Mariceting  Agreements  and 
Mariceting  Orders  and  Information 
Collection 

aqency:  Agricultural  Mariceting  Service. 

USDA. 

action:  Final  rule. 

SUMMARY:  This  Hnal  rule  amends  the 
Rules  of  I'ractice  and  Procedure 
coneming  the  execution  of  mariceting 
agreements  so  that  the  notice  of 
issuance  and  effective  date  provisions 
conform  to  those  which  are  cuxrendy  in 
effect  for  marketing  orders.  The 
amendments  are  necessary  so  that 
marketing  agreements  may  be  published 
in  the  Code  of  Federal  Regulations 
(CFK).  This  rule  also  makes  minor 
changes  in  information  collection 
regulations  which  will  be  necessary 
when  the  peanut  agreement  is  codified 
EFFECTIVE  DATE:  May  3, 1988. 
FOM  FURTHER  INFORMATION  CONTACT: 

Ronald  L  Cioffi,  Chief,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA,  P.O. 
Box  96456.  Room  25Z5-S,  Washington. 
DC  20090-6456;  telephone,  (202)  47&- 
5697. 

SUPPLEMENTARY  INFORMATION:  This      | 

action  amends  S  900.14(a]  of  Subpart-^ 
Rules  of  Practice  and  I>rocedure 
Governing  Procedures  To  Pcmnulate 
Marketing  Agreements  and  Mariceting 
Orders  (7  CFR  90ai-900.18).  and 
S  900.601  of  Subpart — Information       ' 
Collection  (7  CFR  900.600-900.601). 

This  action  is  issued  under  the 
Agricultiu-al  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act." 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 


been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Ihvsuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  the  AdministratcH-  of  the 
Agricultural  Marketing  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  involves  only  Department  of 
Agriculture  procedures  and  would  not 
measureably  affect  costs  for  the  directly 
regulated  persons. 

A  marketing  agreement  is  issued  in 
conjunction  with  a  marketing  order  or 
independently  when  handlers  of  a 
required  percent  of  the  commodity 
covered  have  signed  an  agreement  with 
the  Secretary  of  Agriculture.  However, 
the  Secretary  can  issue  a  marketing 
order  independently  if  the  order  has 
received  the  required  grower  approval 
(generally,  two-thirds  of  the  growers 
who  voted  either  by  nimiber  or  volume), 
and  the  Secretary  finds  that  it  is  the  only 
practical  way  of  advancing  growers' 
interests. 

A  marketing  order,  with  or  without 
handler  approval,  is  binding  on  all 
handlers  in  the  industry.  A  marketing 
agreement  without  a  companion 
marketing  order  is  binding  only  on  those 
handlers  who  sign  it. 

The  commodities  which  may  be 
regulated  through  mariceting  orders  and 
the  ways  in  which  they  may  be 
regulated  are  prescribed  in  the  Act.  No 
statutory  limitations  of  these  types  are 
prescribed  for  marketing  agreements. 

Marketing  agreement  and  order 
programs  are  based  on  evidence 
presented  at  a  public  hearing.  At  the 
hearing,  the  proponents  present 
evidence  in  support  of  the  program,  and 
opponents  submit  evidence  in  support  of 
their  positions.  Any  order  or  agreement 
issued  must  be  supported  by  substantial 
and  reliable  evidence  contained  in  the 
record  The  record  must  contain  an 
explanation  of  how  the  program  will  fit 
the  particular  conditions  of  the  industry 
and  how  it  will  solve  the  industry's 
marketing  problems. 

Section  900.14(a)  ccmceming 
mariceting  agreements  provides  that  if 
the  Secretary  determines  that  the 
required  number  of  handlers  execute  a 
mairketing  agreement,  the  Secretary 
shall  execute  the  marketing  agreement, 
and  notice  of  its  effective  date  shaU  be 
mailed  by  the  hearing  clerk  to  each 
person  who  is  a  signatory  to  that 
agreement.  That  paragraph  further 
provides  that  a  marketing  agreement 
shall  be  effective  and  binding  upon  any 
party  thereto  even  though  such  party 
may  not  have  received  die  notice 
provided  for  in  paragraph  (a),  or  the 


hearing  clerk  may  have  failed  to  mail 
such  notice. 

The  rules  concerning  marketing  orders 
(with  or  without  agreements)  provide  for 
publication  in  the  Federal  Renter  and 
contain  different  provisions  with  respect 
to  notice  and  effective  dates. 

In  order  to  codify  and  publish 
agreements  in  the  CFR.  the  procedures 
in  S  900.14(a)  need  to  be  brought  into 
conformity  with  those  contained  in 
§  §  900.14  (d)  and  (e).  The  changes 
hereinafter  set  forth  in  9  900.14(a)  bring 
the  procedural  requirements  for 
marketing  agreements  without  orders 
into  conformity  with  those  for  orders 
with  or  without  agreements. 

This  rule  also  makes  conforming 
changes  in  §  900.601  of  Subpart — 
Information  Collection  (7  CFR  900.600 
and  900.601)  which  will  be  needed  when 
the  Marketing  Agreement  Regulating  the 
Quality  of  Domestically  Produced 
Peanuts  (peanut  agreement]  is  codified. 
Section  900.601  lists  the  Office  of 
Management  and  Budget  (OMB)  control 
numbers  assigned  by  OMB  pursuant  to 
the  Paperworic  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35)  and  the  7  CFR  part 
numbers  feu*  various  finiit,  vegetable,  and 
specialty  crop  commodities  for  which 
there  are  codified  marketing  orders  with 
or  without  agreements.  The  control 
numbers  provide  a  simple  and  effective 
way  for  the  public  to  determine  if  an 
information  collection  burden  has  been 
approved  by  OMB.  The  information 
collection  requirements  of  the  peanut 
agreement  have  been  approved  by  OMB. 
The  OMB  control  number  assigned  to 
the  peanut  agreements  is  0S81-0067  and 
is  added  to  {  900.601(b)  by  this  action. 
Also,  the  part  number  "7  CFR  Part  998," 
to  be  assigned  to  the  peanut  agreement, 
is  added  to  i  900.601(a)  by  this  action. 

Pursuant  to  5  U.S.C.  553.  it  is  found 
that  this  action  is  exempt  from  the 
requirement  to  give  preliminary  notice 
and  to  engage  in  pubUc  rulemaking 
procedure  in  that:  (1)  This  action  is 
administrative  only  and  prescribes 
agency  practices  and  prcKednres  for 
implementing  executed  marketing 
agreements  without  marketing  orders 
and  (2)  this  action  merely  displays  the 
information  collection  control  number 
assigned  by  the  OMB  for  the  peanut 
agreement  in  anticipation  of  its 
codification  as  7  CFR  Part  998.  Good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
for  the  reasons  stated  above. 

list  of  SubjecU  in  7  CFR  Part  900 

Marketing  agreements  and  orders. 
Almonds,  Apricots,  Avocados,  Celery, 
Cherries.  Cranberries,  Dates.  Hlberts, 


Grapefruit,  Grapes,  Hazehiuts.  Kiwifruit. 
lemons.  Lettuce,  Limes,  Mekuis. 
Nectarines,  Olives.  Onions.  Oranges, 
Papayas,  Peaches.  Pears,  Plums, 
Potatoes.  Primes.  Raisins.  Spearmint  oil. 
Tangelos.  Tangerines,  Tomatoes, 
Walnuts,  Peanuts. 

For  the  reasons  set  forth  in  the 
preamble.  {{  900.14  awl  900.601  are 
amended  as  follows: 

PART  900-GENERAL  REGULATIONS 

1.  The  authority  citation  for  Subpart — 
Rules  of  i*ractice  and  Procedure 
Governing  Proceedings  to  Formulate 
Marketing  Agreements  and  Orders  (7 
CFR  90ai-900.18)  contimies  to  read  as 
follows: 

Authority:  Sec.  10, 48  StaL  37.  as  amended: 
7  U.S.C.  BID. 

2.  Section  900.14  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)  to  read  as  follows: 

§  900.14    ExecutkMi  and  iswamce  of 
marketing  ■greseiente  and  marketing 


(a)  Execution  and  issuance  of 
marketing  agreement.  If  the  Secretary 
has  approved  a  marketing  agreement,  as 
provided  in  S  900.13a.  the  Administrator 
shall  cause  copies  thereof  to  be 
distributed  for  execution  by  the  handlers 
eligible  to  become  parties  thereto.  If  and 
when  such  number  of  the  handlers  as 
the  Secretary  shall  deem  sufficient  shall 
have  executed  the  agreement,  the 
Secretary  shall  execute  the  agreement. 
After  execution  of  a  marketing 
agreement,  such  agreement  shall  be  filed 
with  the  hearing  clerk,  and  notice 
thereof,  together  with  notice  of  the 
effective  date,  shall  be  given  by 
publication  in  the  Federal  Register.  The 
marketing  agreement  shall  not  become 
effective  less  than  30  days  after  its 
publication  in  the  Federal  Register. 
unless  the  Secn^tary,  upon  good  cause 
found  and  pubUshed  with  the 
agreement,  fixes  an  earUer  effective  date 
therefor  Provided,  That  no  marketing 
agreement  shaQ  become  effective  as  to 
any  person  signatory  thereto  before 
either  (1)  it  has  been  filed  with  the 
Office  of  the  Federal  Register,  or  (2) 
such  person  has  received  actual  notice 
that  the  Secretary  has  executed  the 
agreement  and  the  effective  date  of  the 
mariceting  agreement. 

3'.  The  authority  citation  for  Subpart— 
Information  Collection  (7  CITl  900.600- 
900.601)  continues  to  read  as  follows: 

.Authority:  44  U.S.C.  Ch.  35. 

A.  Section  900.601  is  amended  by 
changing  "993"  to  "998"  in  paragraph 
(a),  and  adding  an  OMB  Control  Number 


for  domestically  produced  peanuts  to 
read  as  follows: 

S  900.601  OMB  control  numbers  assignad 
pursuant  tp  the  Paperwofk  Rsductkm  Act 
»        *        •        »        * 

(b)  •  *  • 

998,  Domestic  Peanuts „....0581-0067 

Dated:  April  25, 1988. 
).  Patrick  Boyle, 

Administrator,  Agricultural  Marketing 
Service. 

(FR  Doc  88-0528  Filed  5-2-88;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

SCFRPartS 

[A.a  Order  1270-88] 

Executive  Office  for  Immigration 
Review;  Board  of  Immigration  Appeals; 
Designation  of  Judges 

agency:  Executive  Office  for 
Immigration  Review,  Justice. 
action:  Final  rule. 

summary:  This  final  rule  provides  for 
the'designation  of  immigration  judges  as 
temporary,  additional  members  to 
supplement  the  regular  Board  of 
Immigration  Appeals. 

This  provision  is  necessary  because  it 
has  become  apparent  that  periodic 
substantial  increases  in  the  Board  case 
load  have  created  a  need  for  additional 
members  to  assist  in  the  efficient  review 
of  cases.  This  rule  will  effectively 
increase  the  Board's  capacity  to  review 
cases  since  it  will  be  possible  to  create 
two  panels  of  three  members,  each  one 
capable  of  reviewing  cases.  Alsa  in  the 
event  of  Board  vacancies,  this  provision 
will  permit  the  temporary  utilization  of 
immigration  judges  to  assist  in  the 
review  of  cases. 
EFFECTIVE  DATE:  May  3. 1988. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 

Gerald  S.  Hurwitz.  Cotmsel  to  the 
Director.  Executive  Office  for 
Immigration  Review.  Suite  1609,  5203 
Leesburg  I>ike,  Falls  Church,  Virginia 
22041,  telephone  (703)  756-6470. 
SUPPIEMENTARV  INFORMATION:  This 
final  rule  provides  for  temporary, 
additional  Board  members  to  be 
designated  by  the  Director  of  the 
Executive  Office  for  Immigration 
Review,  from  among  immigration  judges. 
This  provision  is  necessary  because  it 
has  become  apparent  that  periodic 
substantial  increases  in  the  Board  case 
load  have  created  a  need  for  additional 
members  to  assist  in  the  efficient  review 
of  cases.  This  rule  will  effectively 
increase  the  Board's  capacity  to  review 


cases  since  it  will  be  possible  to  create 
two  panels  of  three  members,  each  one 
capable  of  reviewing  cases.  Also,  in  the 
event  of  Board  vacancies,  this  provision 
will  permit  the  temporary  utilization  of 
immigration  judges  to  assist  in  the 
review  of  (»ses. 

This  rule  is  also  promulgated  as  a 
contingency  for  national  emergencies.  U 
ever  there  is  a  situation  where  for 
national  security  considerations  or  other 
critical  reasons,  large  munl)ers  of  cases 
must  be  reviewed  quicldy,  this  rule  will 
assist  in  the  speedy  review  of  such 
matters. 

Finally,  this  rule  will  provide  a  cost- 
effective  method  of  increasing  Board 
productivity.  Since  immigration  judges 
may  be  designated  as  temporary, 
additional  Board  members  during  peak 
periods  on  an  as  needed  basis, 
substantial  cost  savings  will  be  realized 
when  compared  to  the  creation  of 
additional  permanent  Board  members. 

In  accordance  with  5JU.S.C.  605(b),  the 
Attorney  General  certifies  that  this  final 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Further,  this  rule  is  not  a  major 
rule  within  the  definition  of  section  1(b) 
of  Executive  Order  12291. 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  and 
delayed  effective  date  is  not  necessary 
because  this  rule  relates  to  agency 
organization  and  management. 

List  of  Subjects  in  B  CFR  Part  3 

Administrative  practice  and 
procedure.  Aliens. 

Accordingly,  Chapter  1  of  Title  8  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  3— EXECUTIVE  OFFICE  FOR 
IMMIGRATION  REVIEW 

Sul>part  A— Board  of  Immigration 
Appeals 

1.  The  authority  citation  for  Part  3 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1362:  28  U.S.C.  509, 
5ia  1746;  5  U.S.C.  301,  Section  2  Reorg.  Plan 
No.  2ofigsa 

2.  Section  3.1,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

S3.1    Ganeral  authorttiM. 

(a)(1)  Organization.  There  shall  be  in 
the  Department  of  Justice  a  Board  of 
Immigration  Appeals,  subject  to  the 
general  supervision  of  the  Director. 
Executive  Office  for  Immigration 
Review.  The  Board  shall  exercise  so 
much  of  the  immigration  and  nationaUty 
laws  as  he  may  delegate  to  it.  The  Board 
shall  consist  of  a  Chairman  and  four 
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other  members.  A  vacancy,  or  the 
absence  or  unavailability  of  a  Board 
Member,  shall  not  impair  the  right  of  the 
remaining  members  to  exercise  all  the 
powers  of  the  Board,  and  three  members 
of  the  Board  shall  constitute  a  quorum  of 
the  Board.  The  Director  may  in  his 
discretion  designate  immigration  judges 
to  act  as  temporary,  additional  Board 
members  for  whatever  time  the  Director 
deems  necessary.  In  the  event  that 
immigration  judges  are  so  designated, 
two  panels  of  three  members  each  may 
be  designated  by  the  Chairman.  Each 
panel  shall  be  empowered  to  review 
cases  by  majority  vote.  Each  panel  may 
exercise  the  appropriate  authority  of  the 
Board  as  set  out  in  Part  3  which  is 
necessary  to  review  cases  before  it.  The 
permanent  Board  may,  by  majority  vote 
on  its  own  motion,  reconsider  en  banc 
any  case  decided  by  a  panel.  The  total 
number  of  Board  members  and 
temporary,  additional  Board  members 
may  not  exceed  seven  individuals  at 
any  time.  Thereshall  also  be  attached  to 
the  Board  such  number  of  attorneys  and 
other  employees  as  the  Deputy  Attorney 
General,  upon  recommendation  of  the 
Director,  shall  horn  time  to  time  direct. 


Date:  April  21. 1968. 
Edwin  Ma«M  m. 
Attorney  General 

[FR  Doc.  88-9740  Filed  5-2-88;  8:45  am| 
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DEPARTMENT  OF  ENERGY 


10  CFR  Part  1004 


Freedom  of  hrformation;  Unifonn  Fee 
Schedule  and  AdmMetrative 
GuMallnea 


AOCNCV:  Department  of  Energy  (DOE). 
action:  Final  rule. 


f.  This  final  rule  revises  the 
DOE  regulations  that  implement  the 
Freedom  of  Information  Act  (FOIA),  5 
U.S.C  552.  Revisions  include  a  new 
schedule  of  fees  associated  with 
processing  of  FOIA  requests,  guideUnes 
that  implement  the  fee  schedule,  and 
current  addresses  of  Department 
organizational  entities. 
EFFECnvi  DATE  June  2, 1988. 
FOR  RIRTHCR  mPOmiATION  CONTACT: 

John  H.  Carter,  Chief  of  Freedom  of 
Information  and  Privacy  Acts,  MA- 
232.t,  U.S.  Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586-5955 

Abel  Lopez,  Office  of  General  Counsel, 
GC-43,  U.S.  Department  of  Energy, 
1000  Independence  Avenue  SW., 
Washington  DC  20585,  (202)  58&-8618 


SUmSMENTARV  MPOfONATION:  This 
final  rule  conforms  to  the  guidelines 
issued  by  the  Office  of  Management  and 
Budget  (OMB).  as  required  by  the 
Freedom  of  Information  Reform  Act  of 
1986  (FOIRA),  Pub.  L  No.  9ft-570. 100 
Stat.  3207-49.  In  addition,  there  are 
many  editorial  revisions  and  changes  to 
the  existing  DOE  rule  on  FOIA  which 
are  incorporated  in  this  final  rule. 

General  information 

The  Freedom  of  Information  Reform 
Act  of  1986,  Pub.  L  No.  99-570, 100  Stat. 
3207-49,  requires  that  each  agency  (1) 
promulgate  regulations  which  establish 
a  fee  schedule  to  process  requests  for 
information  and  (2)  establish  procedures 
and  guidelines  to  determine  when  such 
fees  should  be  waived  or  reduced.  The 
DOE  fee  schedule  and  procedures 
conform  to  the  guidelines  issued  by  the 
OMB  for  agencies  to  follow  in 
implementing  these  regulations.  This 
final  rule  revises  existing  DOE  fee 
schedules  and  procedures  in  accordance 
with  the  FOIA.  as  amended,  and  makes 
other  technical  and  editorial  changes  to 
the  DOE  regulations  that  implement  the 
FOIA.  The  DOE  published  its  proposed 
rule  for  comment  on  June  17, 1987  (52  FR 
23155). 

Executive  Order  No.  12291 

It  has  been  determined  that  these 
regulations  are  not  a  major  rule  subject 
to  the  requirements  of  Executive  Gtder 
No.  12291  (46  FR  13193,  February  19, 
1981),  because  they  are  not  likely  to 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  Government 
agencies,  or  geographic  regions,  or  cause 
significant  adverse  effect  on 
competition,  employment,  investment 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

These  regulations  were  submitted  to 
the  Director  of  the  Office  of 
Management  and  Budget  for  a  10  day 
review  period  as  required  by  section 
3(c)(3)  of  Executive  Order  No.  12291. 
The  Director  has  concluded  his  review 
under  that  Executive  Order. 

Analysis  of  Comments  Received 

Comments  postmarked  or  received 
within  the  comment  period  were 
considered  in  the  development  of  this 
final  rule.  In  response  to  a  suggestion  by 
thee  commenters,  the  DOE  will  again 
include  the  language  of  the  FOIA 
exemptions  in  the  rule.  Additional . 
comments  are  addressed  below 


according  to  the  subsections  of  the 
regulation  to  which  they  apply. 

1.  Definitions  (Section  1004.2).  Three 
commenters  objected  to  certain 
definitions  contained  in  this  section, 
especially  that  of  "representative  of  the 
news  media."  However,  these 
definitions  were  drawn  from  the  OMB 
Fee  Guidelines.  tlMt  became  final  after  a 
period  of  public  notice  and  comment  in 
which  concerns  similar  to  those  raised 
by  these  commenters  were  considered. 
See  OMB  Fee  Guidelines,  sec.  6g-6j,  52 
FR  10011, 10017-18  (March  27, 1987);  see 
also  52  FR  10013-15  (OMB  analysis  of 
comments  on  definitions).  The  DOE  is 
required  by  the  FOIA  to  conform  its  fee 
schedule,  which  includes  these 
definitions  of  categories  of  requesters,  to 
the  OMB  Fee  Guidelines.  Furthermore, 
the  DOE  firmly  believes  that  these 
definitions,  including  that  of 
"representaflve  of  the  news  media." 
properly  implement  the  statutory  intent 
of  the  amended  Act. 

2.  Fees  to  be  chained  (Section 
1004.9(a)).  One  commenter  objected  to 
the  use  of  private  sector  firms  to  locate, 
reproduce  and  disseminate  records  in 
response  to  FOIA  requests,  because 
these  private  firms  might  have  access  to 
trade  secrets  and  confidential 
commercial  information.  However,  this 
provision  was  taken  direcUy  from  the 
OMB  Fee  Guidelines.  See  OMB  Fee 
Guidelines,  sec.  7, 52  FR  10011. 10018 
(March  27. 1087).  The  DOE  believes  tiiat 
this  correctiy  implements  the  statutory 
provision  concerning  making  records 
prompUy  available. 

3.  Review  of  records  (Section 
1004.9(a)(3)).  One  commenter  objected 
to  the  provision  for  charging  review 
costs  for  a  subsequent  review  of  records 
previously  withheld  pursuant  to  an 
exemption  determined  to  no  longer 
apply.  The  DOE  believes  that  such 
review  qualifies  under  the  statute  as  an 
"initial  examination"  because  the  record 
is  being  reviewed  for  the  first  time  to 
determine  whether  other  exemptions 
which  had  not  been  previously 
considered  now  apply.  If  these  review 
costs  were  precluded,  the  DOE  would  be 
compelled  at  Uie  time  of  initial 
processing  to  review  these  records  to 
determine  the  applicability  of  all 
possible  exemptions,  even  though  at  the 
time  of  processing  one  exemption  may 
clearly  apply  to  the  entire  record  or 
portions  thereof.  Such  an  approach 
would  unnecessarily  increase  review 
costs  to  requesters. 

4.  Notification  ofcltarges  (Section 
1004.9(a)(7)).  One  commenter  stated  tiiat 
it  is  unclear  whether  a  requester  must 
agree  to  pay  all  fees  for  charges  over 
$25.00  before  the  time  deadlines  for  a 


response  to  his  request  will  begin  to  run. 
A  sentence  has  been  added  to  this 
section  of  the  final  rule  to  address  this 
concern  and  to  clarify  that  under  these 
circumstances,  a  request  Is  deemed  to 
have  been  received  when  the  requester 
has  provided  an  assurance  to  pay  the 
total  anticipated  fee.  Such  an  assurance 
ensures  that  government  expenses  are 
not  inappropriately  incurred  and  a 
recovery  of  cost  can  be  made. 

5.  Waiving  or  reducing  fees  (Section 
1004.9(a)(8)).  Three  commenters 
expressed  concern  that  the  factors  to  be 
considered  for  fee  waivers  and  fee 
reductions  require  the  DOE  to  make 
speculative  and  subjective  value 
judgments  regarding  the  subject  of  a 
request  and  its  value  to  the  public. 
These  factors  set  forth  by  the  DOE,  are 
taken  directiy  from  the  statute.  The  six 
criteria  enumerated  in  the  regulation  are 
provided  as  specific  elements  to  be 
considered  that  shall  be  known  to  all 
requesters.  The  DOE  will  make  every 
effort  to  apply  the  criteria  in  an 
objective  manner. 

.  Contrary  to  the  suggestion  of  two  of 
the  commenters.  the  requirement  that 
information  be  submitted  in  support  of  a 
fee  waiver  request  is  not  alTected  by  the 
Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  3501.  et  seq.  The  Office  of 
Information  and  Regulatory  Affairs  of 
the  OMB.  which  has  responsibility  for 
the  implementation  of  the  Paperwork 
Reduction  Act  has  determined  that 
FOIA  fee  regulation  requirements  that 
requesters  submit  information  in  support 
of  their  fee  waiver  and  fee  limitation 
.claims  are  not  "information  collection 
requests"  within  the  meaning  of  that 
Act  See  also  5  CFR  1320.7(c)  (1967). 

One  commenter  also  urged  that  die 
DOE  establish  certain  categories  of 
requesters  or  types  of  requests  which 
would  be  presumptively  entitied  to  a  fee 
waiver.  The  DOE  believes  that  each 
request  for  a  fee  waiver  must  be 
evaluated  on  its  own  merit  and  that  the 
provisions  of  S  1004.9(a)(6)  accurately 
reflect  the  appropriate  considerations 
guiding  agency  fee  waiver 
determinations.  The  fee  waiver 
provision  of  the  FOIA.  as  amended.  5 
U.S.C  552(a)(4)(A)(iii).  does  not  provide 
for  any  such  presumptions  for  categories 
of  requesters,  although  the  limitations 
on  duplication,  search,  and  review  fees 
under  subsection  (a)(4)(A)(ii)  of  the  Act 
do  distinguish  among  categories  of 
requesters.  The  fee  waiver  provision  in 
subsection  (a)(4)(A)(iii).  therefore,  must 
be  apiplied  on  a  case-by-case  basis  for 
all  requesters. 

6.  Charges  for  unsuccessful  search 
(Section  1004.9(b)(6)).  One  commenter 
objected  to  the  provision  for  charging 
requesters  for  unsuccessful  searches. 


asserting  that  this  might  intimidate 
potential  requesters.  The  statute, 
however,  does  not  restrict  recovery  of 
search  costs  to  those  instances  where 
documents  are  located.  See  5  U.S.C. 
552(a)(4)(A)(ii).  Since  costs  will  be 
incurred  by  the  DOE  regardless  of 
whether  a  seardi  results  in  the 
discovery  of  responsive  records,  the 
DOE  believes  that  the  requester  should 
incur  this  expense  and  not  the  general 
public. 

7.  Aggregating  requests  (Section 
1004.9(b)(7)).  One  commenter 
questioned  the  language  of  this  section 
stating  that  it  is  unclear  that  the  DOE 
will  apply  a  reasonable  standard  to 
determine  whether  a  request  is  being 
broken  down  to  evade  fees.  The  word 
"reasonably"  has  been  added  to  the 
language  for  clarification. 

The  commenter  also  suggested  that 
DOE  include  in  the  final  rule  the 
statement  that  in  no  case  will  DOE 
aggregate  multiple  recjuests  on  uiu-elated 
subjects  from  one  requester.  This 
comment  has  been  adopted  and  the  rule 
has  been  revised  accordingly. 

8.  Advance  payments  (Section 
1004.9(b)(8)).  Two  commenters  objected 
to  the  suspension  of  the  statutory  time 
limits  for  responding  to  a  request  while 
an  advance  payment  is  being  sought 
However,  this  provision  ensures  that  the 
agency  recoup  appropriate  costs 
incurred  to  provide  a  requester  the 
documents  sought  Moreover,  this 
provision  is  consistent  with  the  OMB 
Fee  Guidelines.  See  OMB  Fee 
Guidelines,  sec.  9d,  52  FR  10011. 10020 
(March  27, 1987). 

The  DOE  believes  that  this  provision 
correctiy  implements  the  statutory 
provision  concerning  advance 
payments. 

9.  Handling  information  of  a  private 
business,  foreign  government,  or  an 
international  organization  (Section 
1004.11).  One  commenter  stated  that 
"the  regulations  should  make  clear  that 
the  provisions  for  consulting  with 
businesses  and  others  may  not  be 
exercised  in  a  maimer  that  will  interfere 
with  the  agency's  obligation  to  grant  or 
deny  information  within  10  days."  As 
writien.  the  DOE  regulations  have  no 
adverse  impact  on  die  Department's 
responsibiUty  to  determine  within  10  ■ 
days  after  the  receipt  of  a  request 
whether  to  comply  with  the  request 
This  determination  may  precede  and  is 
independent  of  any  consultation  with 
submitters  of  information  covered-by 
this  section. 

Additionally,  one  commenter 
suggested  the  addition  of  some 
safeguards  for  handling  information 
covered  by  this  section.  As  written,  this 
section  is  no  different  than  that  which 


existed  previously  in  the  FOIA 
regulations  of  the  Department,  and  the 
DOE  has  determined  that  adequate 
safeguards  were  contained  therein. 

list  of  Subjects  in  10  CFR  Part  1004 

Freedom  of  information. 
Hairy  L.  PeaUas. 

Director  of  Administration. 

For  the  reasons  set  forth  in  the 
preamble,  10  CFR  Part  1004  is  revised  as 
follows: 

PART  1004— FREEDOM  OF 
INFORMATION 

3CC> 

lOM.l  PuipoM  and  scope. 

1004.2  Definitioiu. 

1004  J  Public  reading  facilities. 

1004.4  Elements  of  a  request 

1004.5  Processing  requests  for  records. 

1004.6  Requests  for  classified  records. 

1004.7  Responses  by  authorizing  oflicials: 
Form  and  content. 

1004.8  Appeals  of  initial  denials. 

1004.9  Fees  for  providing  records. 

1004.10  Exemptions. 

1004.11  Handling  information  of  a  private 
business,  foreign  government  or  an 
international  organixation. 

1004.12  Computation  of  time. 

Authority:  5  US.C.  552. 

§1004.1    Purpose  and  scop*. 

This  part  contains  the  regulations  v,f 
die  Department  of  Energy  (DOE)  that 
implement  5  U.S.C.  552.  Pub.  L  89-487, 
as  amended  by  Pub.  L  93-502.  88  Stat. 
1561,  by  Pub.  L  94-400,  90  Stat  1241. 
and  by  Pub.  L  99-570, 100  Stat.  3207-49. 
The  regulations  of  this  part  provide 
information  concerning  the  procedures 
by  which  records  may  be  requested 
from  all  DOE  offices,  excluding  the 
Federal  Energy  Regulatory  Commission 
(FERC).  Records  of  the  DOE  made 
available  pursuant  to  the  requirements 
of  5  U.S.C.  552  shall  be  furnished  to 
members  of  the  public  as  prescribed  by 
this  part  Persons  seeking  information  or 
records  of  the  EKDE  may  find  it  helpful  to 
consult  with  a  DOE  Freedom  of 
Information  Officer  before  invoking  the 
formal  procedures  set  out  below.  To  the 
extent  permitted  by  other  laws,  the  DOE 
will  make  records  available  which  it  is 
authorized  to  withhold  under  5  U.S.C. 
552  whenever  it  determines  that  such 
disclosure  is  in  the  public  interest 

§1004w2    DeflnWons. 
As  used  in  this  part: 

(a)  "Appeal  Authority"  means  the 
Office  of  Hearings  and  Appeals. 

(b)  "Authorizing  or  Denying  Official" 
means  that  DOE  officer  as  identified  by 
the  Directorate  of  Administration  by 
separate  directive,  having  custody  of  or 
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responsibility  for  records  requested 
under  5  U.S.C.  552.  In  DOE 
Headquarters,  the  term  refers  to  The 
Freedom  of  Information  Officer  as 
defined  below  and  officials  who  report 
directly  to  eiUier  the  Office  of  the 
Secretary  or  a  Secretarial  Officer  as  also 
defined  below.  In  the  Field  Offices,  the 
term  refers  to  the  head  of  a  field 
location  identified  in  S  1004.2(h)  and  die 
heads  of  field  offices  to  which  they 
provide  administrative  support  and  have 
delegated  this  authority. 

(c)  "  'Commercial  use'  request"  refers 
to  a  request  from  or  on  behalf  of  one 
who  seeks  information  for  a  use  or 
purpose  that  furthers  the  commercial, 
trade,  or  profit  interests  of  the  requester 
or  the  person  on  whose  behalf  the 
request  is  made.  In  determining  whether 
a  requester  properly  belongs  in  this 
category,  agencies  must  determine  how 
the  requester  will  use  the  documents 
requested.  Moreover,  where  DOE  has 
reasonable  cause  to  doubt  the  use  to 
which  a  requester  will  put  the  records 
sought,  or  where  that  use  is  not  evident 
from  the  request  itself,  the  DOE  will  seek 
additional  clarification  before  assigning 
the  request  to  a  specific  category. 

(d)  "Department"  or  "Department  of 
Energy  (DOE)"  means  all  organizational 
entities  which  are  a  part  of  the 
executive  department  created  by  Title  n 
of  the  DOE  Organization  Act.  Pub  L  95- 
91.  This  specifically  excludes  the  FERC. 

(e)  "Direct  costs"  means  those 
expenditures  which  the  DOE  actually 
incurs  in  searching  for  and  duplicating 
(and  in  the  case  of  commercial 
requesters,  reviewing)  documents  to 
respond  to  a  FOIA  request.  Direct  costs 
include,  for  example,  the  salary  of  the 
employee  performing  die  work  (Uie  basic 
rate  of  pay  for  the  employee  plus  16 
percent  of  that  rate  to  cover  benefits] 
and  the  cost  of  operating  duphcating 
machinery.  Not  included  in  direct  costs 
are  overhead  expenses  such  as  costs  of 
space,  and  heating  or  lighting  the  facility 
in  which  the  records  are  stored. 

(f)  "Duplication"  refers  to  die  process 
of  making  a  copy  of  a  dociunent 
necessary  to  respond  to  a  FOIA  request. 
Such  copies  can  take  the  form  of,  but  are 
not  limited  to,  paper  copy,  microform, 
audiovisual  materials,  or  machine 
readable  documentation  (e.g.,  magnetic 
tape  or  disk).  The  copy  provided  must 
be  in  a  form  that  can  be  reasonably  used 
by  requesters. 

(g)  "Educational  institution"  refers  to 
a  preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  graduate  higher  education, 
an  institution  of  undergraduate  higher 
education,  an  institution  of  professional 
education,  and  an  institution  of 


vocational  education,  which  operates  a 
program  or  programs  of  scholarly 
research. 

(h)  "Freedom  of  Information  Officer" 
means  the  person  designated  to 
administer  the  Freedom  of  Information 
Act  at  the  following  DOE  offices: 

(1)  Alaska  Power  Administration,  P.O. 
Box  020050,  Juneau,  AK  99802-0050. 

(2)  Albuquerque  Operations  Office, 
P.O.  Box  540a  Albuquerque,  NM  87115. 

(3)  Bartlesville  Project  Office.  P.O.  Box 
1398,  Bartlesville,  OK  74005. 

(4)  Bonneville  Power  Administration, 
P.O.  Box  3621-AL.  Portland.  OR  97208- 
3621. 

(5)  Chicago  Operations  Office,  9800 
South  Cass  Avenue.  Argonne.  IL  60439. 

(6)  Headquarters.  Department  of 
Energy.  Washington,  DC  20585. 

(7)  Idaho  Operations  Office,  785  DOE 
Place,  Idaho  Falls.  ID  83402. 

(8)  Morgantown  Energy  Technology 
Center,  P.O.  Box  880,  Morgantown,  WV 
26507. 

(9)  Nevada  Operations  Office,  P.O. 
Box  98518.  Las  Vegas.  NV  89193-8518. 

(10)  Oak  Ridge  Operations  Office.  P.O. 
Box  E,  Oak  Ridge,  TN  37831. 

(11)  Pittsburgh  Energy  Technology 
Center,  P.O.  Box  10940.  Pittsburg.  PA 
15236-0940. 

(12)  Richland  Operations  Office.  P.O. 
Box  550.  Richland.  WA  99352. 

(13)  San  Francisco  Operations  Office, 
1333  Broadway,  Oakland,  CA  94612. 

(14)  Savaimah  River  Operations 
Office,  P.O.  Box  A,  Aiken,  SC  29802. 

(15)  Southeastern  Power 
Administration,  Samuel  Elbert  Building. 
Elberton,  GA  30635. 

(16)  Southwestern  Power 
Administration.  ATTN:  SWPA-120.  P.O. 
Box  1619.  Tulsa.  OK  74101. 

(17)  Sb-ategic  Petroleum  Reserve 
Project  Management  Office,  900 
Commerce  Road  East,  New  Orleans,  LA 
70123. 

(18)  Western  Area  Power 
Administration,  P.O.  Box  3402.  Golden. 
CO  80401. 

(i)  "General  Coimsel"  means  the 
General  Counsel  provided  for  in  section 
202(b)  of  Uie  DOE  Organization  Act.  or 
any  DOE  attorney  designated  b^  the 
General  Counsel  as  having 
responsibihty  for  counseling  the 
Department  on  Freedom  of  Information 
Act  matters. 

(j)  "Headquarters"  means  all  DOE 
facilities  functioning  within  the 
Washington  metropoUtan  area. 

(k)  "Non-commercial  scientific 
institution"  refers  to  an  institution  that 
Is  not  operated  on  a  "commercial"  basis 
as  that  term  is  referenced  in  S  1004.2(c), 
and  which  is  operated  solely  for  the 
purpose  of  conducting  scientific 


research,  the  results  of  which  are  not 
intended  to  promote  any  particular 
product  or  industry. 

(1)  "Office"  means  any  administrative 
or  operating  unit  of  the  DOE,  including 
those  in  field  offices. 

(m)  "Representative  of  the  news 
media"  refers  to  any  person  actively 
gathering  news  for  an  entity  that  is 
organized  and  operated  to  publish  or 
broadcast  news  to  the  public.  The  term 
"news"  means  information  that  is  about 
current  events  or  that  would  be  of 
current  interest  to  the  public.  Examples 
of  news  media  entities  include  television 
or  radio  stations  broadcasting  to  the 
public  at  large,  and  publishers  of 
periodicals  (but  only  in  those  instances 
■  when  they  can  qualify  as  disseminators 
of  "news")  who  make  their  products 
available  for  purchase  or  subscription 
by  die  general  public.  These  examples 
are  not  intended  to  be  all-inclusive. 

Moreover,  as  traditional  methods  of 
news  delivery  evolve  (e.g..  electronic 
dissemination  of  newspapers  through 
telecommunications  services),  such 
alternative  media  would  be  included  in 
this  category.  In  the  case  of  "freelance" 
journalists,  they  may  be  regarded  as 
working  for  a  news  organization  if  they 
can  demonstrate  a  solid  basis  for 
expecting  pubhcation  through  that 
organization,  even  though  not  actually 
employed  by  it.  A  publication  contract 
would  be  the  clearest  proof,  but 
agencies  may  also  look  to  the  past 
publication  record  of  a  requester  in 
making  this  determination. 

(n)  "Review"  refers  to  the  process  of 
examining  documents  located  in 
response  to  a  commercial  use  request 
(see  S  1004.2(c))  to  determine  whether 
any  portion  of  any  document  located  is 
permitted  to  be  withheld.  It  also 
includes  processing  any  doctiments  for 
disclosure,  e.g.,  doing  all  that  is 
necessary  to  excise  them  and  otherwise 
pepare  them  for  release.  Review  does 
not  include  time  spent  resolving  general 
legal  or  policy  issues  regarding  the 
application  of  exemptions. 

(o)  "Search"  includes  all  time  spent 
looking  for  material  that  is  responsive  to 
a  request,  including  page-by-page  or 
line-by-line  identffication  of  material 
within  documents.  The  DOE  will  search 
for  material  in  the  most  efficient  and 
least  expensive  manner  in  order  to 
minimize  cost  for  both  DOE  and  the 
requester.  For  example,  DOE  will  not 
engage  in  line-by-line  search  when 
merely  duplicating  an  entire  document 
would  prove  the  less  expensive  and 
quicker  method  of  complying  with  a 
request.  "Search"  will  be  distinguished, 
moreover,  from  "review"  of  material  in 
order  to  determine  whether  the  material 


is  exempt  from  disclosure.  Searches  may 
be  done  manually  or  by  computer  using 
existing  programming. 

(p)  "Secretarial  Officer"  means  the 
General  Counsel;  Assistant  Secretary. 
Management  and  Administration; 
Assistant  Secretary  for  Congressional. 
Intergovernmental,  and  Public  Affairs; 
Assistant  Secretary  for  International 
Affairs  and  Energy  Emergencies; 
Assistant  Secretary  for  Nuclear  Energy; 
Assistant  Secretary  for  Fossil  Energy; 
Assistant  Secretary,  Conservation  and 
Renewable  Energy;  Assistant  Secretary 
for  Defense  Programs;  Assistant 
Secretary  for  Environment,  Safety,  and 
Health;  Administrator,  Economic 
Regulatory  Administration; 
Administrator,  Energy  Information 
Administration;  Director  of  Energy 
Research;  Director  of  Civilian 
Radioactive  Waste  Management: 
Director  of  Minority  Economic  Impact, 
and  the  Inspector  General. 

(q)  "Statute  specifically  providing  for 
setting  the  level  of  fees  for  particular 
types  of  records."  at  5  U.S.C. 
552(a)(4)(A)(vi),  means  any  statute  dlat 
specifically  requires  a  government 
agency,  such  as  the  Government  Printing 
Office  (GPO)  or  die  National  Technical 
Information  Service  (NTIS).  to  set  the 
level  of  fees  for  particular  types  of 
records,  in  order  to: 

(1)  Serve  both  the  general  public  and 
private  sector  organizaHons  by 
conveniendy  making  available 
government  information; 

(2)  Ensure  that  groups  and  individuals 
pay  the  cost  of  publications  and  other 
services  which  are  for  their  special  use 
so  that  these  costs  are  not  borne  by  the 
general  taxpaying  public; 

(3)  Operate  an  information 
dissemination  activity  on  a  self- 
sustaining  basis  to  the  maximum  extent 
possible;  or 

(4)  Return  revenue  to  the  Treasury  for 
defraying,  wholly  or  in  part, 
appropriated  funds  used  to  pay  the  cost 
of  disseminating  government 
information. 

§1004.3    Public  readbtg  facHHiM. 

(a)  The  DOE  Headquarters  will 
maintain,  in  the  public  reading  facilities, 
the  materials  which  are  required  by  5 
U.S.C.  552(a)(2)  to  be  made  available  for 
public  inspection  and  copying.  The 

E)rincipal  public  reading  facility  will  be 
ocated  at  the  Freedom  of  Information 
Office.  1000  Independence  Avenue,  SW, 
Washington.  DC.  A  complete  listing  of 
other  facilities  is  available  frxim  the 
Freedom  of  Information  Officer  at  DOE 
Headquarters. 

(b)  Each  of  the  designated  field  offices 
will  maintain  in  public  reading  facilities 
certain  materials  maintained  in  the 


Headquarters  facility  and  other 
materials  associated  with  the  particular 
field  offices. 

(c)  Each  of  these  public  reading 
facilities  will  maintain  and  make 
available  for  public  inspection  and 
copying  current  indices  of  the  materials 
at  that  facility  which  are  required  to  be 
indexed  by  5  U.S.C.  552(a)(2)  or  odier 
applicable  statutes. 

S  1004.4    Elements  of  a  request 

(a)  Addressed  to  the  Freedom  of 
Information  Officer.  A  request  for  a 
record  of  the  DOE  which  is  not  available 
in  a  public  reading  facility,  as  described 
in  §  1004.3.  shall  be  addressed  to  the 
appropriate  Headquarters  or  field 
Freedom  of  Information  Officer. 
Department  of  Energy,  at  a  location 
listed  in  9  1004.2(h)  of  tiiis  part,  and  bodi 
the  envelope  and  the  letter  shall  be 
clearly  marked  "Freedom  of  Information 
Request."  Except  as  provided  in 

S  1004.4(e),  a  request  will  be  considered 
to  be  received  by  the  DOE  for  purposes 
of  5  U.S.C.  552(a)(6)  upon  actual  receipt 
by  the  Freedom  of  Information  Officer. 
Requests  delivered  after  regular 
business  hours  of  the  Freedom  of 
Information  Office  are  considered 
received  on  the  next  regular  business 
day. 

(b)  Request  must  be  in  writing  and  for 
reasonably  described  records.  A  request 
for  access  to  records  must  be  submitted 
in  writing  and  must  reasonably  describe 
the  records  requested  to  enable  DOE 
personnel  to  locate  them  with  a 
reasonable  amount  of  effort.  Where 
possible,  specific  information  regarding 
dates,  tides,  file  designations,  and  other 
information  which  may  help  identify  the 
records  should  be  supplied  by  the 
requester,  including  the  names  and  tides 
of  any  DOE  officers  or  employees  who 
have  been  contacted  regarding  the 
request  prior  to  the  submission  of  a 
written  request.  If  the  request  relates  to 
a  matter  in  pending  litigation,  the  coiul 
and  its  location  should  be  identified  to 
aid  in  locating  the  documents.  If  the 
records  are  known  to  be  in  a  particular 
office  of  the  DOE,  the  request  should 
identify  that  office. 

(c)  Categorial  requests.  (1)  Must  meet 
reasonably  described  records 
requirement  A  request  for  all  records 
falling  within  a  reasonably  specific  and 
well-defined  category  shall  be  regarded 
as  conforming  to  the  statutory 
requirement  that  records  be  reasonably 
described  if  DOE  personnel  can 
reasonably  determine  which  particular 
records  are  sought  in  the  request.  The 
request  must  enable  the  DOE  to  identify 
an  locate  the  records  sought  by  a 
process  that  is  not  unreasonably 


burdensome  or  disruptive  of  DOE 
operations.  The  Freedom  of  Information 
Officer  may  take  into  consideration 
problems  of  search  which  are  associated 
with  the  files  of  an  individual  office 
within  the  Department  and  determine 
that  a  request  is  not  one  for  reasonably 
described  documents  as  it  pertains  to 
that  office. 

(2)  Assistance  in  reformulating  a  non- 
conforming request  If  a  request  does  not 
reasonably  describe  the  records  sought 
as  specified  in  paragraph  (c)(1)  of  this 
section,  the  DOE  response  will  specify 
the  reasons  why  the  request  failed  to 
meet  the  requiremnts  of  paragraph  (c)(l} 
of  this  section  and  will  invite  the 
requester  to  confer  with  knowledgeable 
DOE  personnel  in  an  attempt  to  restate 
the  request  or  reduce  the  request  to 
managable  proportions  by  reformulation 
or  by  agreeing  on  an  orderly  procedure 
for  the  production  of  the  records.  If  DOE 
responds  that  additional  information  is 
needed  from  the  requester  to  render 
records  reasonably  described,  any 
reformulated  request  submitted  by  the 
requester  will  be  treated  as  an  initial 
request  for  purposes  of  calculating  the 
time  for  DOE  response. 

(d)  Nonexistent  records.  (1)  5  U.S.C. 
552  does  not  require  the  compilation  or 
creation  of  a  record  for  the  purpose  of 
satisfying  a  request  for  records. 

(2)  5  U.S.C  552  does  not  require  the 
DOE  to  honor  a  request  for  a  record  not 
yet  in  existence,  even  where  such  a 
document  may  be  expected  to  come  into 
existence  at  a  later  time. 

(3)  U  a  requested  record  is  known  to 
have  been  destroyed  or  otherwise 
disposed  of,  or  if  no  such  record  is 
known  to  exist  the  requester  will  be  so 
notified. 

(e)  Assurance  of  willingness  to  pay 
fees.  A  request  shall  include  (1)  an 
assurance  to  pay  whatever  fees  will  be 
assessed  in  accordance  with  S  1004.9,  (2) 
an  assurance  to  pay  those  fees  not 
exceeding  some  specified  dollar  amount 
or  (3)  a  request  for  a  waiver  or  reduction 
of  fees.  No  request  will  be  deemed  to 
have  been  received  until  the  DOE  has 
received  some  valid  assurance  of 
willingness  to  bear  fees  anticipated  to 
be  associated  with  the  processing  of  the 
request  or  a  speci^c  request  of  a  waiver 
or  reduction  of  fees. 

(f)  Requests  for  records  or  information 
of  other  agencies.  Some  of  the  records  in 
the  files  of  the  DOE  have  been  obtained 
from  other  Federal  agencies  or  contain 
information  obtained  from  other  Federal 
agencies. 

(1)  Where  a  document  originated  in 
another  Federal  agency,  the  Authorizing 
Official  will  refer  the  request  to  the 
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originating  agency  and  se  intorm  die 
requester,  anless  the  origiaator  agrees  to 
direct  release  by  DOE. 

(2)  Requests  fOT  DOE  racords         | 
containing  information  received  Iroia 
another  agency,  or  records  prepared 
jointly  by  DOE  and  other  agencies,  will 
be  treated  as  requests  for  DOE  records 
except  that  the  Audiorizing  OfBcia]  will 
coordinate  with  the  appropriate  official 
of  the  other  agency.  The  notice  of 
determinaton  to  the  requester,  in  the 
event  part  or  all  of  the  record  is 
recommended  for  denial  by  the  other 
agency,  will  dte  the  other  agency 
Denying  Official  as  well  as  the 
appropriate  DOE  Denying  Official  if  a 
denial  by  DOE  is  also  involved. 


§1004iS    Pmrnifcgnpimteri 

(a)  FreedoRi  of  IirfonBatron  Officers 
will  be  responsible  for  processing 
requests  for  records  subenitted  poraoent 
to  this  part.  Upon  reoeivng  such  a 
request,  the  Preedooi  of  faiformation 
Officer  will,  except  as  provided  in 
paragraph  (c)  of  Ikis  section,  ascertain 
which  AiHhimiiii  Official  has 
responsibility  for.  caalody  of,  or  conoem 
witfi  the  records  requested.  The 
Freedom  of  Informatiai  Officer  will 
review  the  request,  consulting  with  the 
Authariziqg  Official  where  appropriate. 
to  determine  its  complianoe  writh 

S  1004.4.  Where  a  leqaest  conplies  «Hth 
§  1004/4.  the  FreedoB  of  information 
Officer  will  acknowledge  receipt  of  the 
request  to  the  requester  and  forward  the 
request  to  the  Authoiiziflg  OETiciai  for 
action. 

(b)  The  Authorizing  Official  will 
promptly  identify  aad  review  the       1 
records  encompassed  by  the  request 
The  Authorizing  Official  will  prepare  a 
written  response  (1)  granting  the        i 
request.  (2)  denying  the  request  (3)    ' 
granting/denying  it  in  part.  (4)  replying 
with  a  response  stating  that  the  request 
has  been  referred  to  another  agency 
under  §  1004.4(f)  or  5  ro04.6(e),  (5) 
informing  the  requester  diat  responsive 
records  cannot  fane  located  or  do  not  I 
exist. 

(cj  Where  a  request  involves  records 
whidi  are  in  Ae  custody  of  or  are  the 
concern  of  more  than  one  Authorizing 
Official,  the  Freedom  of  InfbrmatioTi 
Officer  will  identify  all  concerned 
Authorizing  Officials,  send  copies  of  the 
request  to  them  and  forward  the  request 
for  action  to  the  Aothorizing  Official 
that  can  reasonably  be  expected  to  have 
custody  of  most  of  the  requested 
records.  This  Authorizing  Official  will 
prepare  a  DOE  response  to  the  requester 
consistent  with  paragraph  (b)  of  this 
section,  which  will  identify  any  other 
Authorizing  Official,  having 
responsibility  for  the  denial  of  records. 


(d)  Tine  for  pncoseng  mfomta.  (1| 
Action  poiaaaot  to  pangnph  (b|  of  tUa 
section  will  be  taken  within  16  wmking 
days  of  receipt  of  a  request  for  DOE 
records  ("receipt"  is  defifd  ia 
S  100t.4(a)),  except  that,  it  anusad 
circumstances  rrqiiirr  aa  extanskm  of 
time  before  a  decision  oa  a  reqaest  can 
be  reached  and  liie  peraoa  reqeestiag 
records  is  promptly  infountid  in  writing 
by  the  Authorizing  Official  of  the 
reasons  for  such  extension  md  the  date 
on  which  a  determination  is  expected  to 
be  dispatched  then  the  Authodaiqg 
CXficial  may  take  an  extiaaion  nol  to 
exceed  10  workiBg  days. 

(2)  For  purposes  of  this  sectian  and 
§  1004.a(d),  the  ton  "uiawai 
circumstanoes"  aay  iaclude  but  is  not 
limited  to  tiae  foMoanag: 

(i)  Hie  i»ed  to  search  for  and  collect 
the  requested  records  fran  field 
fadJities  or  other  estafaliahraents  that 
are  separate  fima  the  offices  processing 
die  request; 

(ii)  The  need  to  search  for.  coflect  and 
appropriately  exaaHae  a  vohuaiaoHB 
amount  of  separate  and  distinct  records 
which  are  respoasive  to  a  aiagle  reqacst; 
or 

(iii)  The  need  for  oonsaltation.  which 
Shan  be  condactod  with  all  practicabie 
speed,  with  another  agency  having  a 
sabstantial  interest  in  the  detaoBBiation 
of  the  request  or  amoag  two  or  aove 
oomponeats  of  the  Department  haviag 
sobstantiai  subject  matter  interest 
therein. 

(3)  The  reqwestar  mast  be  pnaopdy 
notified  in  writing  of  the  extension,  the 
reasons  for  the  extensioB,  aad  the  date 
on  which  a  detenmnatioa  is  expected  to 
be  made. 

(4}  If  no  determiiMlion  has  been  made 
at  the  end  of  the  10-day  period,  or  the 
last  extension  thereof,  die  reqaester  aiay 
deem  his  adminatrative  reoiedies  to 
have  been  exhausted,  givisg  rise  to  a 
right  of  review  ia  a  dhtrict  court  of  the 
IMted  States  as  specified  hi  5  U.&C. 
552(a)(41.  Whea  no  detenaination  caa  be 
made  within  the  applicable  time  Unrit 
the  responsible  Aathorising  CMficial  will 
nevertheless  cowHiwe  to  process  tfw 
request.  If  the  DOE  is  anable  to  provide 
a  response  within  the  statutory  period. 
the  Authorizing  Official  will  iaform  the 
requester  of  the  reaaoD  for  the  delay;  the 
date  on  which  a  deteminatian  may  be 
expected  to  be  made;  that  the  requester 
can  seek  remedy  throagh  the  oouts,  but 
ask  the  requester  to  forego  each  action 
until  a  determination  is  made. 

(5)  Nothing  in  this  part  shall  preclude 
the  Authorizing  C^idal  and  a  requester 
firoa  agreeing  to  an  extensioa  of  time  for 
the  initial  deteimiaation  on  a  reqaest 
Any  such  agreement  %vill  be  confirmed 


in  writiag  and  wil  dearly  spediy  the 
total  time  agreed  upeiL 
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(a)  AM  requests  far  daosified  records 
and  UaclassiSed  GootroUed  Nadear 
Infiinaation  win  he  silbiiiU  to  the 
provisams  of  das  part  wHh  the  special 
quali£RatioRS  acted  below. 

(b)  Al  requests  for  records  imde  in 
accordance  with  this  port,  except  those 
requests  for  access  to  dassified  records 
which  are  made  specifically  puisuant  to 
the  mandatory  review  piuvisiuus  of 
Executive  Order  1Z3S6  or  any  successor 
thereto,  may  be  aatomativafly 
considered  a  Fieeduia  of  information 
Act  request 

(c)  Concurrence  of  the  Director  of 
Classification  is  required  on  aH 
responses  involvii^g  reqtiests  for 
classified  records.  The  Director  of 
Classification  will  be  informed  of  &e 
request  by  eidier  the  Freedom  of 
Information  Officer  or  the  Authorizing 
Official  to  whom  the  action  is  assigned, 
and  will  advise  die  office  oi^giaating  the 
records,  or  having  responsibility  for  the 
records,  and  consult  with  such  office  or 
offices  prior  to  making  a  deterrainatioa 
under  this  sectian. 

(d)  The  written  notice  of  a 
determination  to  deny  records,  or 
portions  of  records,  whick  contain  both 
classified  material  aad  other  exeaipt 
material,  will  be  ooacurred  ia  by  the 
Director  of  Classification  who  wifl  be 
the  Denying  Official  for  the  classified 
portion  of  such  records  in  aoBordsace 
with  il  1004.5(c)  aad  1004.7(b)(2).  If 
other  DOE  officials  or  appropriate 
officials  of  other  afoados  are 
responsible  for  denying  any  portion  of 
the  record,  their  naaaes  and  titles  or 
positions  will  be  listed  in  the  notice  of 
denial  in  accordance  with  S9 100I.S(c} 
and  1004.7(b)(2)  and  it  will  be  dearly 
indicated  what  portion  or  portioas  they 
were  responsibte  for  denying. 

(e)  Requests  for  DOE  records 
containing  classified  information 
received  fiom  another  agency,  and 
requests  for  dassifled  documents 
originating  in  another  agency,  will  be 
comdinated  with  or  referred  to  the  other 
agency  consistent  with  the  provisions  of 
1 1004.4(f).  Coordination  or  referral  of 
information  or  documents  subject  to  this 
section  will  be  effected  by  the  Director 
of  Classification  (in  consultation  with 
the  Anthorizing  Official)  with  the 
appropriate  official  of  the  other  agency. 

§  1004.7    Responses  by  autttorttlng 
officials:  Fonn  and  content 

(a)  Form  offivnL  Records  requested 
pursuant  to  i  1004.4  will  be  made 


available  promptly,  when  they  are 
identified  and  determined  to  be 
nonexempt  under  this  Regulation,  the 
Freedom  of  Information  Act  and  where 
the  applicable  fees  are  $15  or  less  or 
where  it  has  been  determined  that  the 
pajrment  of  applicable  fees  should  be 
ivaived.  Where  the  applicable  fees 
exceed  $15.  the  records  may  be  made 
available  before  all  charges  are  paid. 

(b)  Foim  of  denial.  A  reply  denying  a 
request  for  a  record  will  be  in  writing.  It 
will  be  signed  by  the  Denying  Official 
pursuant  to  S  1004.5  (b)  or  (c)  and  will 
include: 

(1)  Reason  for  denial.  A  statement  of 
the  reason  for  denial,  containing  a 
reference  to  the  specific  exemption 
under  the  Freedom  of  Information  Act 
authorizing  the  withholding  of  the 
record  and  a  brief  explanation  of  how 
the  exemption  applies  to  the  record 
withheld,  and  a  statement  of  why  a 
discretionary  release  is  not  appropriate. 

(2)  Persons  responsible  for  denial.  A 
statement  setting  forth  the  name  and  the 
tide  or  position  of  each  Denying  Official 
and  identifying  the  portion  of  the  denial 
for  which  each  Denying  Official  is 
responsible. 

(3)  Segregation  of  nonexempt 
material.  A  statement  or  notation 
addressing  the  issue  of  whether  there  is 
aYiy  segregable  nonexempt  material  in 
the  documents  or  portions  thereof 
identified  as  being  denied. 

(4)  Adequacy  of  search.  Although  a 
determination  that  no  such  record  is 
known  to  exist  is  not  a  denial,  the 
requester  will  be  informed  that  a 
challenge  may  be  made  to  the  adequacy 
of  the  search  by  appealing  within  30 
calendar  days  to  the  Office  of  Hearings 
and  Appeals. 

(5)  Administrative  appeal.  A 
statement  that  the  determination  to 
deny  documents  made  within  the 
statutory  time  period,  may  be  appealed 
within  30  calendar  days  to  the  Office  of 
Hearings  and  Appeals. 

S1004J    Appeal  of  initial  denials. 

(a)  Appeal  to  Office  of  Hearings  and 
Appeals.  When  the  Authorizing  Official 
has  denied  a  request  for  records  in 
whole  or  in  part  or  has  responded  that 
there  are  no  documents  responsive  to 
the  request  consistent  with  S  1004.4(d), 
or  when  the  Freedom  of  Information 
Officer  has  denied  a  request  for  waiver 
of  fees  consistent  with  S  1004.9,  the 
requester  may,  within  30  calendar  days 
0^  its  receipt,  appeal  the  determination 
to  the  Office  of  Hearings  and  Appeals. 

(b)  Elements  of  appeal.  The  appeal 
must  be  in  writing,  addressed  to  the 
Director,  Office  of  Hearings  and 
Appeals,  Department  of  Energy.  1000 
Independence  Avenue  SW.. 


Washington.  DC  20585  and  both  the 
envelope  and  letter  must  be  dearly 
marked  "Freedom  of  Information 
Appeal."  The  appeal  must  contain  a 
concise  statement  of  grounds  upon 
which  it  is  brought  and  a  description  of 
the  relief  sought.  It  should  also  include  a 
discussion  of  all  relevant  authorities, 
including,  but  not  limited  to,  DOE  (and 
predecessor  agencies)  rulings, 
regulations,  interpretations  and 
decisions  on  appeals  and  any  judicial 
determinations  being  relied  upon  to 
support  die  appeal.  A  copy  of  Uie  letter 
containing  the  determination  which  is 
being  appealed,  must  be  submitted  with 
the  appeal. 

(c)  Receipt  of  appeal.  An  appeal  will 
be  considered  to  be  received  for 
purposes  of  5  U.S.C.  552(8)(6)  upon 
receipt  by  the  appeal  authority. 
Documents  delivered  after  regular 
business  hours  of  the  Office  of  Hearings 
and  Appeals  are  considerd  received  on 
the  next  regular  business  day. 

(d)  Action  within  20  working  days.  (1) 
The  appeal  authority  will  act  upon  the 
appeal  within  20  working  days  of  its 
receipt  except  that  if  unusual 
circumstances  (as  defined  in 

§  1004.5(d)(2))  require  an  extension  of 
time  before  a  decision  on  a  request  can 
be  reached,  the  appeal  authority  may 
extend  the  time  for  final  action  for  an 
additional  10  working  days  less  the 
number  of  days  of  any  statutory 
extension  which  may  have  been  taken 
by  the  Authorizing  Official  during  the 
period  of  initial  determination. 

(2)  The  requester  must  be  promptly 
notified  in  writing  of  the  extension, 
setting  forth  the  reasons  for  the 
extension,  and  the  date  on  which  a 
determination  is  expected  to  be  issued. 

(3)  If  no  determination  on  the  appeal 
has  been  issued  at  the  end  of  the  20-day 
period  or  the  last  extension  thereof,  the 
requester  may  consider  his 
administrative  remedies  to  be  exhausted 
and  seek  a  review  in  a  district  court  of 
the  United  States  as  specified  in  5  U.S.C. 
552(a)(4).  When  no  determination  can  be 
issued  within  the  applicable  time  limit 
the  appeal  will  nevertheless  continue  to 
be  processed;  on  expiration  of  the  time 
limit  the  requester  will  be  informed  of 
the  reason  for  the  delay,  of  the  date  on 
which  a  determination  may  be  expected 
to  be  issued,  and  of  his  right  to  seek 
judicial  review  in  the  United  States 
district  court  in  the  district  in  which  he 
resides  or  has  his  principal  place  of 
business,  the  district  in  which  the 
records  are  situated,  or  the  District  of 
Columbia.  The  requester  may  be  asked 
to  forego  judicial  review  until 
determination  of  the  appeal. 

(4)  Nothing  in  this  part  will  preclude 
the  appeal  authority  and  a  requester 


from  agreeing  to  an  extension  of  time  for 
the  decision  on  an  appeal.  Any  such 
agreement  will  be  confirmed  in  writing 
by  the  appeal  authority  and  will  clearly 
specify  the  total  time  agreed  upon  for 
the  appeal  decision. 

(e)  Form  of  action  on  appeal.  The 
appeal  authority's  action  on  an  appeal 
will  be  in  writing  and  will  set  forth  the 
reason  for  the  decision.  It  will  also 
contain  a  statement  that  it  constitutes 
final  agency  action  on  the  request  and 
that  judicial  review  will  be  available 
either  in  the  district  in  which  the 
requester  resides  or  has  a  principal 
place  of  business,  the  district  in  which 
the  records  are  situated,  or  in  the 
District  of  Columbia.  Documents 
determined  by  the  appeal  authority  to 
be  documents  subject  to  release  will  be 
made  promptly  available  to  the 
requester  upon  payment  of  any 
applicable  fees. 

(f)  Classified  records  and  records 
covered  by  section  148  of  the  Atomic 
Energy  Act.  The  Secretary  of  Energy  or 
his  designee  will  make  the  final 
determination  concerning  appeals 
involving  the  denial  of  requests  for 
dassified  information  or  die  denial  of 
requests  for  information  falling  within 
the  scope  of  section  148  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2188). 

§  1004.9    Fees  for  providing  records. 

(a)  Fees  to  be  charged.  The  DOE  will 
charge  fees  that  recoup  the  full 
allowable  direct  costs  incurred.  The 
DOE  will  use  the  most  effident  and 
least  costly  methods  to  comply  with 
requests  for  documents  made  under  the 
FOIA.  The  DOE  may  contract  with 
private  sector  services  to  locate, 
reproduce  and  disseminate  records  in 
response  to  FOLA  requests  when  that  is 
the  most  efficient  and  least  costly 
method.  When  doing  so,  however,  the 
DOE  will  ensure  that  the  ultimate  cost  to 
the  requester  is  no  greater  than  it  would 
be  if  the  DOE  itself  had  performed  these 
tasks.  In  no  case  will  the  DOE  contract 
out  responsibilities  which  the  FOLA 
provides  that  only  the  agency  may 
discharge,  such  as  determining  the 
applicability  of  an  exemption,  or 
determining  whether  to  waive  or  reduce 
fees.  Where  the  DOE  can  identify 
documents  that  are  responsive  to  a 
request  and  are  maintained  for  public 
distribution  by  other  agencies  such  as 
the  National  Technical  Information 
Service  and  the  Government  Printing 
Office,  the  Freedom  of  Information 
Officer  will  inform  requesters  of  the 
procedures  to  obtain  records  from  those 
sources. 
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(1 )  Manual  searches  for  records. 
Whenever  feasible,  the  DOE  tvill  charge 
for  manual  searches  for  records  at  the 
salary  rate(s)  (i.e.  basic  pay  phis  16 
percent)  of  the  employee(s)  making  the 
search. 

(2)  Computer  searches  for  records. 
The  DOE  will  charge  at  the  actual  direct 
cost  of  providing  the  service.  This  will 
include  the  cost  of  operating  the  central 
processing  unit  (CPU)  for  tfrat  portion  of 
operating  time  that  is  directly 
attributable  to  searching  for  records 
responsive  to  a  FOIA  request  and      I 
operator/programmer  salary. 

(3)  Review  of  records.  The  DOE  wili 
charge  requesters  who  ace  saeknig 
documents  for  commercial  «ae  for  time 
spent  reviewing  reoords  to  detennine 
whether  they  are  exempt  fran 
mandatory  disckisure.  Chai^ges  wiJl  be 
assessed  only  for  the  initiai  review  [Lb., 
the  review  undertaken  the  first  time  the 
DOE  analyzes  the  appMcability  of  a 
specific  exemption  to  a  particBlar  record 
or  portion  of  a  record.  The  DOE  will  not 
charge  for  review  at  the  administrative 
appeal  level  of  an  exemptioB  already 
appHed.  However,  reconds  or  portions  of 
records  withheld  in  full  under  an 
exemption  which  i3  subsequently 
determined  not  to  apply  may  be 
reviewed  again  to  determine  die 
applicability  of  other  exemptions  not* 
previously  considered.  The  costs  for 
such  a  subsequent  review  would  be 
properly  assessable. 

(4)  Duplication  of  records.  The  DOE 
will  make  a  per-page  chai;ge  for  paper 
copy  reproduction  of  documeots.  At 
present,  the  charge  for  paper  to  paper 
copies  will  be  five  cents  per  page  and 
the  charge  for  microform  to  paper  copies 
will  be  ten  cents  per  page.  For  computer 
generated  copies,  sudi  as  tapes  or 
printouts,  the  DOE  will  charge  the  actual 
cost,  including  operator  time,  for 
production  of  the  tape  or  printout.  For 
other  methods  of  reproduction  or 
duptication,  we  will  charge  the  actual 
direct  costs  of  producing  the  i 
document(s).                                     J 

(5)  Other  charges.  R  shaH  be  noted 
that  complying  with  requests  for  special 
services  such  as  those  listed  below  is 
entirely  at  the  discretioa  of  this  agency. 
Neither  the  FOIA  nor  its  fee  structure 
cover  these  kinds  of  services.  The  DOE 
will  recover  the  full  direct  costs  of 
providing  service*  such  as  those 
enumerated  below  to  \ke  extent  that  .we 
elect  to  provide  them: 

(i)  Certifying  that  reconis  ate  trae 
copies; 

(ii)  Sending  records  by  special 
methods  such  as  express  mail.  etc. 

(6)  Restrictions  on  asaeaaingfees. 
-  With  the  exception  of  requesters  seekiag 

documents  for  a  commercial  use,  section 


(a)(4)(A)(iv)  of  the  Ftaedon  of 
Information  Act,  as  amsncted.  DOB  wMl 
provide  the  first  KM)  pages  of  dapBoofliaB 
and  the  first  two  hows  of  aearch  time 
without  cfaaige.  Moreover.  DOE  wiM  not 
charge  iiees  to  any  requester,  iitdudiiig 
Gomniercial  use  requesters,  if  the  oott  of 
collectmg  the  fee  woold  be  equal  to  or 
greater  than  the  fee  ilselt  These 
provisions  work  together,  ao  that  except 
for  commercial  ase  requesters.  DOB  taill 
not  begin  to  assets  fises  aatil  after  the 
Department  has  provided  tlw  free  search 
and  reproduction.  For  exaanple.  if  a 
request  involves  two  hours  and  ten 
minutes  of  search  tune  and  results  ia  IW 
pages  of  documents,  DOE  will  ohnge  for 
only  10  minutes  of  aearck  tnc  and  only 
five  pages  of  repaodnetioa.  If  iMs  coat  is 
equal  to  or  less  than  SISjOQ,  the  anount 
DOE  incurs  to  process  a  iee  coUectifla, 
no  chains  would  be  assessed.  Far 
purposes  of  these  restrictiaBS  on 
assessment  of  fees,  the  word  "pages" 
refers  to  paper  copies  of  a  stawteid 
agency  size  which  vrill  be  nennaUy  be 
"8'4xll "  or  "11X14."  Urns.  leqwisSas 
would  not  be  entitled  to  1IU  miaofiche 
or  100  compater  disks,  far  exaasple.  A 
microfiche  containing  the  efsivalent  of 
100  pages  or  100  pages  of  compoter 
printout  however,  aogiat  meet  the  terms 
of  the  restriction.  Siaailariy.  tfie  tans 
"search  time"  is  based  on  a  vatmual 
search.  To  apply  this  term  to  searches 
made  by  computer,  the  DOE  wfll 
detenaane  the  boarly  cost  of  operating 
the  central  processing  unit  and  the 
operator's  hourly  salary  pha  M  percent 
When  the  cost  of  the  sench  (inchsdiiig 
the  op>erator  time  and  the  cost  at 
operating  the  annpster  to  process  a 
request)  equals  the  equivalent  dollar 
amount  of  two  hours  of  the  salary  of  the 
coBipoter  operator  conducting  the 
search.  DOE  wdl  begin  assessing 
charges  for  computer  seardL 

(7)  Notification  afduages.  If  the  DOE 
determines  or  estiinatea  ^t  tfie  fees  to 
be  assessed  ander  this  section  may 
amount  to  more  than  $25.oa  the 
requester  will  be  informed  of  the 
estimated  amount  <S  fees,  unless  die 
requester  has  prerioosly  indicated  a 
willingness  to  pay  the  amount  estimated 
by  the  agency.  In  cases  where  a 
requester  has  been  notified  that  actual 
or  estimated  fen  may  naoant  to  more 
than  SZ&JOO,  the  reqaest  will  bedeeaned 
not  to  have  been  received  ntil  the 
requester  has  agreed  to  pay  the 
anticipated  total  fee.  A  notice  to  a 
requester  pursuant  to  this  paragraph  will 
offer  him  ^e  opportunity  to  oo^r  with 
DOE  personnel  in  order  to  rdfotmi^ate 
his  request  to  meet  his  needs  at  a  lower 
cost. 

(8)  li'icuvz/^arTebbca^^aes.  The 
DOE  will  furnish  documents  wi^iout 


charge  or  at  redaoed  chaiges  tf 
disclosure  of  the  infotnation  is  in  the 
public  interest  becemse  it  is  likely  to 
contribute  significantly  to  poblic 
understanding  of  the  operatione  or 
activities  of  the  govenwient  and 
discknuie  is  not  priaasriiy  in  die 
commercial  interest  of  the  requester. 
This  fee  waiver  standard  thus  sets  forth 
two  basic  reqairements,  both  of  which 
mast  be  satisfied  before  fees  will  be 
waived  or  redaoed.  First  it  mast  be 
estabRshed  diat  disclosure  of  dw 
reqaested  iidarmation  is  in  the  public 
interest  because  it  is  likely  to  contribute 
signifioandy  to  public  nnderstanding  of 
the  operations  or  activities  of  the 
govemneat.  Second,  it  most  be 
established  that  disdosure  of  the 
information  is  not  primarily  in  die 
commercial  interest  of  the  requester. 
When  these  requirements  are  sadsfied,  * 
based  upon  information  soppKed  liy  a 
requester  or  odterwise  made  known  to 
the  DOE,  die  waiver  or  reduction  of  a 
POIA  fee  wdl  be  granted,  fai  determining 
vrhen  fees  should  be  waived  or  reduced 
the  Freedom  of  Infazmadon  Officer 
should  address  the  following  two 
criteria: 

(i)  That  disclosure  of  the  Information 
"is  in  the  Public  Interest  Because  it  is 
Likely  to  Contribute  Slgnfficandy  to 
Public  Understandiiig  of  die  Operations 
or  Activities  of  the  Government." 
Factors  to  be  considered  in  applying  this 
criteria  include  but  are  not  limited  to: 

(A)  The  sul^ect  of  the  request: 
Whether  the  subject  of  the  requested 
records  concerns  "the  operations  or 
activities  of  the  govemmenr: 

(B)  The  informative  value  of  the 
information  to  be  disclosed:  Whether 
the  disclosure  is  "likely  to  contribute"  to 
an  understanding  of  government 
operations  or  activities; 

(C)  The  contribution  to  an 
understanding  by  the  general  public  of 
the  subject  likely  to  result  from 
disclosure:  and 

(D)  The  significance  of  the 
coatribation  to  pid>lic  mderstwading: 
Whether  the  disdosnre  is  likely  to 
contribarte  "significantly"  to  pidilic 
understanding  of  govemmeBt  operations 
or  activities. 

(ii)  If  Disclosure  of  the  Information  "is 
Not  ftimarily  in  the  Commercial  Interest 
of  the  Requester."  Factors  to  be 
considered  in  applying  this  criteria 
include  but  are  not  limited  to: 

(A)  The  existoice  and  magnittide  of  a 
commercial  interest  Whether  the 
requester  has  a  commercial  interest  that 
would  be  furthered  by  the  requested 
disclosure;  and,  if  so 

(B)  The  primary  interest  in  disclosure: 
Whether  the  magnitude  of  the  identified 
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commercial  interest  of  the  requester  is 
sufficiently  large,  in  comparison  with 
the  public  interest  in  disclosure,  that 
disclosure  is  "primarily  in  the 
commercial  interest  of  the  requester." 

(b)  Fees  to  be  charged— categories  of 
requesters.  There  are  foiu-  categories  of 
FOIA  requesters:  Commercial  use 
requesters;  educational  and  non- 
commercial scientific  institutions; 
representatives  of  the  news  media;  and 
all  other  requesters.  The  Freedom  of 
Information  Officer  will  make 
determinations  regarding  categories  of 
requesters  as  defined  at  §  1004.2.  The 
Headquarters  Freedom  of  Information 
Officer  wiU  assist  field  Freedom  of 
Information  Officers  in  categorizing 
requesters,  and  will  resolve  conflicting 
categorizations.  The  FOIA  prescribes 
specific  levels  of  fees  for  each  of  these 
categories: 

(1)  Commercial  use  requesters.  When 
the  DOE  receives  a  request  for 
documents  which  appears  to  be  for 
commercial  use,  charges  will  be 
assessed  to  recover  the  full  direct  costs 
of  searching  for,  reviewing  for  release, 
and  duplicating  the  records  sought 
Commerical  use  requesters  are  not 
entiUed  to  two  houre  of  fiee  search  time 
rtor  100  bee  pages  of  reproduction  of 
documents.  The  DOE  will  recover  the 
cost  of  searching  for  and  reviewing 
records  even  if  there  is  ultimately  no 
disclosure  of  records. 

(2)  Educational  and  non-commercial 
scientific  institution  requesters.  The 
DOE  will  provide  documents  to 
requesters  in  this  category  for  the  cost  of 
reproduction  only,  excluding  charges  for 
the  first  100  pages.  To  be  eligible  for 
inclusion  in  this  category,  requesters 
must  show  that  the  request  is  being 
made  as  authorized  by  and  under  the 
auspices  of  a  qualifying  institution  and 
that  the  records  are  not  sought  for  a 
commercial  use,  but  are  soiight  in 
furtherance  of  scholarly  (if  the  request  is 
from  an  educational  institution)  or 
scientific  (if  the  request  is  from  a  Don- 
commercial  scientific  institution) 
research. 

■  (3)  Requesters  who  are 
representatives  of  the  news  media.  The 
DOE  will  provide  documents  to 
requesters  in  this  category  for  the  cost  of 
reproduction  only,  excluding  charges  for 
the  first  100  pages.  To  be  eligible  for 
inclusion  in  this  category,  a  requester 
must  meet  the  criteria  in  i  1004.2(m]. 
and  his  or  her  request  must  not  be  made 
for  a  commercial  use.  With  respect  to 
this  class  of  requesters,  a  request  for 
records  supporting  the  news 
dissemination  fimction  of  the  requester 
will  not  be  considered  to  be  a  request 
for  a  commercial  use. 


(4)  All  other  requesters.  The  DOE  will 
charge  requesters  who  do  not  fall  into 
any  of  the  above  categories  fees  which 
recover  the  foil  reasonable  direct  cost  of 
searching  for  and  reproducing  records 
that  are  responsive  to  the  request, 
except  that  the  first  100  pages  of 
reproduction  and  the  first  two  hours  of 
search  time  will  be  furnished  without 
charge.  Moreover,  requests  fiiim 
individuals  for  records  about  themselves 
filed  in  DOE  systems  of  records  will 
continue  to  be  processed  under  the  fee 
provisions  of  the  Mvacy  Act  of  1974. 

(5)  Chaiging  interest— notice  and  rate. 
Interest  will  be  charged  those  requesters 
who  fail  to  pay  fees.  The  DOE  will  begin 
to  assess  interest  charges  on  the  amount 
billed  on  the  31st  day  following  the  day 
on  which  the  billing  was  sent  to  the 
requester.  Interest  will  be  at  the  rate 
prescribed  in  section  3717  of  Title  31 
U.S.C.  and  will  accrue  from  the  date  of 
the  billing. 

(6)  Charges  for  unsuccessful  search. 
The  DOE  will  assess  charges  for  time 
spent  searching  even  if  the  search  fails 
to  identify  responsive  records  or  if 
records  located  are  determined  to  be 
exempt  from  disclosure.  If  the  DOE 
estimates  that  search  charges  are  likely 
to  exceed  $25,  it  will  notify  the  requester 
of  the  estimated  amount  of  fees,  unless 
the  requester  has  indicated  in  advance 
his  willingness  to  pay  fees  as  high  as 
those  anticipated.  Such  a  notice  will 
offer  the  requester  the  opportunify  to 
confer  with  agency  personnel  in  order  to 
reformulate  the  request  to  reduce  the 
cost  of  the  request 

(7)  Aggregating  requests.  A  requester 
may  not  file  multiple  requests  each 
seeking  portions  of  a  document  or 
documents,  solely  to  avoid  payment  of 
fees.  When  the  DOE  reasonably 
believes  that  a  requester  or,  a  group  of 
requesters  acting  in  concert,  is 
attempting  to  break  a  request  down  into 
a  series  of  requests  for  the  purpose  of 
evading  the  assessment  of  fees,  the  DOE 
will  aggregate  any  such  requests  and 
charge  the  appropriate  fees.  The  DOE 
may  consider  the  time  period  in  which 
the  requests  have  been  made  in  its 
determination  to  aggregate  the  related 
requests.  In  no  case  wiU  DOE  aggregate 
multiple  requests  on  unrelated  subjects 
&t>m  one  requester. 

(8)  Advance  payments.  Requesters  are 
not  required  to  make  an  advance 
payment  (i.e.,  payment  before  action  is 
commenced  or  continued  on  a  request) 
unless: 

(i)  The  DOE  estimates  or  determines 
that  allowable  charges  that  a  requester 
may  be  required  to  pay  are  likely  to 
exceed  $250.00.  In  such  cases,  thie  DOE 
will  notify  the  requester  of  the  likely 


cost  and  obtain  a  satisfactory  assurance 
of  full  payment  where  the  requester  has 
a  history  of  prompt  payment  of  FOIA 
fees,  or  require  an  advance  payment  of 
an  amount  up  to  the  full  estimated 
charges  in  the  case  of  requesters  with  no 
history  of  payment 

(ii)  A  requester  has  previously  failed 
to  pay  a  fee  in  a  timely  fashion  (i.e., 
within  30  days  of  the  date  of  the  billing). 
The  DOE  will  require  the  requester  to 
pay  the  full  amount  delinquent  plus  any 
applicable  interest  as  provided  in 
paragraph  (b)(5)  of  diis  section,  or 
demonstrate  that  he  has.  in  fact  paid 
the  delinquent  fee;  and  to  make  an 
advance  payment  of  the  foil  amount  of 
the  estimated  current  fee  before  we 
begin  to  process  a  new  request  or  a 
pending  request  from  that  requester. 

When  the  DOE  acts  under  paragraphs 
(b)(8)  (i)  or  (ii)  of  this  section,  die 
administrative  time  limits  prescribed  in 
subsection  (a)(6)  of  the  FOIA  (Le.,  10 
working  days  from  receipt  of  initial 
requests  and  20  working  days  from 
receipt  of  appeals  from  initial  denials, 
plus  permissible  extensions  of  these 
time  limits)  will  be^  only  after  the 
DOE  has  received  fee  payments 
described  above. 

(c)  Effect  of  the  Debt  Collection  Act  of 
1982  (Pub.  L  97-365).  The  DOE  will  use 
the  authorities  of  the  Debt  Collection 
Act,  including  disclosure  to  consumer 
reporting  agencies  and  the  use  of 
collection  agencies,  where  appropriate, 
to  encourage  payment  of  fees. 

S  1004.10    Exemptions. 

(a)  5  U.S.C  552  exempts  from  all  of  its 
publication  and  disdosure  requirements 
nine  categories  of  records  which  are 
described  in  paragraph  (b)  of  that 
section.  These  categories  include  such 
matters  as  national  defense  and  foreign 
policy  information;  investigatory 
records;  internal  procedures  and 
communications;  materials  exempted 
from  disclosure  by  other  statutes; 
confidential,  commercial,  and  financial 
information;  and  matters  involving 
personal  privacy. 

(b)  Specifically,  the  exemptions  in  5 
U.S.C.  552(b]  will  be  applied  consistent 
with  §  1004.1  of  these  regulations  to 
matters  that  are: 

(1)  Specifically  authorized  under 
criteria  established  by  an  Executive 
Order  to  be  kept  secret  in  the  interest  of 
the  national  defense  or  foreign  policy 
and  are  in  fact  properly  classified 
pursuant  to  such  Executive  Order 

(2)  Related  solely  to  the  internal 
personnel  rules  and  practices  of  an 
agenqr; 

(3)  Specifically  exempted  from 
disclosure  by  statute  (other  than  5 
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U.S.C.  552(b)).  provided  that  such  statute 
(i)  requires  that  the  matters  be  withheld 
from  the  pubhc  in  such  a  mamier  as  to 
leave  no  discretion  on  the  issue,  or  (ii) 
establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld;  for  example 
Restricted  Data  and  Formerly  Restricted 
Data  under  the  Atomic  Energy  Act  of 
1954,  as  amended  (42  U.S.C.  2011  et  seq.] 
are  covered  by  this  exemption; 

(4)  Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential; 

(5)  Inter-agency  or  intra-agency 
memoranda  or  letters  which  would  not 
be  available  by  law  to  a  party  other 
than  an  agency  in  litigation  with  the 
agency; 

(6)  Personnel  and  medical  files  and 
similar  Hies  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy; 

(7)  Records  or  information  compiled 
for  law  enforcement  purposes,  but  only 
to  the  extent  that  the  production  of  such 
law  enforcement  records  or  information 
(i)  could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings, 
(ii)  would  deprive  a  person  of  a  right  to 
a  fair  trial  or  an  impartial  adjudication, 
(iii)  could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy,  (iv)  could  reasonably 
be  expected  to  disclose  the  identity  of  a 
conHdential  source,  including  a  State, 
local  or  foreign  agency  or  authority  or 
any  private  institution  which  furnished 
information  on  a  confidential  basis,  and, 
in  the  case  of  a  record  or  information 
compiled  by  a  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
investigation  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  information 
furnished  by  a  conHdential  source,  (v) 
would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law,  or  (vi) 
could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual; 

(8)  Contained  in  or  related  to 
examination,  operating,  or  condition 
reports  prepared  by,  on  behalf  of,  or  for 
the  use  of  an  agency  responsible  for  the 
regulation  or  supervision  of  fmancial 
institutions;  or 

(9)  Geological  and  geophysical 
information  and  data,  including  maps, 
concerning  wells. 

(c)  Any  reasonably  segregated  non- 
exempt  portion  of  a  record  will  be 
provided  to  a  requester.  The  DOE  will 


delete  portions  which  are  withholdable 
under  the  exemptions  listed  above. 

§1004.11    Handling  Information  Of  a 
private  buslne»s,  foraign  govammant,  or  an 
international  organlntion. 

(a)  Whenever  a  document  submitted 
to  the  DOE  contains  information  which 
may  be  exempt  from  public  disclosure,  it 
will  be  handled  in  accordance  with  the 
procedures  in  this  section.  While  the 
DOE  is  responsible  for  making  the  final 
determination  with  regard  to  the 
disclosure  or  nondisclosure  of 
information  contained  in  requested 
documents,  the  DOE  will  consider  the 
submitter's  views  (as  that  term  is 
defined  in  this  section]  in  making  its 
determination.  Nothing  in  this  section 
will  preclude  the  submission  of  a 
sul)mitter'8  views  at  the  time  of  the 
submission  of  the  document  to  which 
the  views  relate,  or  at  any  other  time. 

(b)  When  the  DOE  may  determine,  in 
the  course  of  responding  to  a  Freedom  of 
Information  request  not  to  release 
information  submitted  to  the  DOE  (as 
described  in  paragraph  (a)  of  this 
section,  and  contained  in  a  requested 
document)  without  seeking  any  or 
further  submitter's  views,  no  notice  will 
be  given  the  submitter. 

(c)  When  the  DOE,  in  the  course  of 
responding  to  a  Freedom  of  Information 
request,  cannot  make  the  determination 
described  in  paragraph  (b)  of  this 
section  without  having  for  consideration 
the  submitter's  views,  the  submitter 
shall  be  promptly  notified  and  provided 
an  opportunity  to  submit  his  views  on 
whether  information  contained  in  the 
requested  document  (1)  is  exempt  from 
the  mandatory  public  disclosure 
requirements  of  the  Freedom  of 
Information  Act,  (2)  contains 
information  referred  to  in  18  U.S.C.  1905, 
or  (3)  is  otherwise  exempt  by  law  from 
public  disclosure.  The  DOE  vtnll  make  its 
own  determinations  as  to  whether  any 
information  is  exempt  from  disclosure. 
Notice  of  a  determination  by  the  DOE 
that  a  claim  of  exemption  made 
pursuant  to  this  paragraph  is  being 
denied  will  be  given  to  a  person  making 
such  a  claim  no  less  than  seven  (7) 
calendar  days  prior  to  intended  public 
disclosure  of  the  information  in 
question.  For  purposes  of  this  section, 
notice  is  deemed  to  be  given  when 
mailed  to  the  submitter  at  the 
submitter's  last  known  address. 

(d)  When  the  DOE.  in  the  course  of 
responding  to  a  Freedom  of  Information 
request,  cannot  make  the  determination 
described  in  paragraph  (b)  of  this 
section  and,  without  recourse  to 
paragraph  (c)  of  this  section,  previously 
has  received  the  submitter's  views,  the 
DOE  will  consider  such  submitter's 


views  and  will  not  be  required  to  obtain 
additional  submitter's  views  under  the 
procedure  described  in  paragraph  (c)  of 
this  section.  The  DOE  will  make  its  own 
determination  with  regard  to  any  claim 
that  information  be  exempted  from 
disclosure.  Notice  of  the  DOE's 
determination  to  deny  a  claim  of 
exemption  made  pursuant  to  this 
pciragraph  will  be  given  to  a  person 
makii^  such  a  claim  no  less  than  seven 
(7)  calendar  days  prior  to  its  intended 
public  disclosure. 

(e)  Notwithstanding  any  other 
provision  of  this  sectioa  DOE  offices 
may  require  a  person  submitting 
documents  containing  information  that 
may  be  exempt  by  law  from  mandatory 
disclosure  to  (1)  submit  copies  of  each 
document  from  which  information 
claimed  to  be  confidential  has  been 
deleted  or  (2)  require  that  the 
submitter's  views  be  otherwise  made 
known  at  the  time  of  the  submission. 
Notice  of  a  determination  by  the  DOE 
that  a  claim  of  exemption  is  being 
denied  will  be  given  to  a  person  making 
such  a  claim  no  less  than  seven  (7) 
calendar  days  prior  to  intended  pubUc 
disclosure  of  the  information  in 
question.  For  purposes  of  this  section, 
notice  is  deemed  to  be  given  when 
mailed  to  the  submitter  at  the 
submitter's  last  known  address. 

(f)  Criteria  for  determining  the 
applicability  of  5  U.S.C.  552(b)(4). 
Subject  to  subsequent  decisions  of  the 
Appeal  Authority,  criteria  to  be  applied 
in  determining  whether  information  is 
exempt  from  mandatory  disclosure 
pursuant  to  Exemption  4  of  the  Freedom 
of  Information  Act  include: 

(1)  Whether  the  information  has  been 
held  in  confidence  by  the  person  to 
whom  it  pertains; 

(2)  Whether  the  information  is  of  a 
type  customarily  held  in  confidence  by 
the  person  to  whom  it  pertains  and 
whether  there  is  a  reasonable  basis 
therefore; 

(3)  Whether  the  information  was 
transmitted  to  and  received  by  the 
Department  in  confidence; 

(4)  Whether  the  information  is 
available  in  public  sources; 

(5)  Whether  disclosure  of  the 
information  is  likely  to  Impair  the 
Government's  ability  toi)btain  similar 
information  in  the  future;  and 

(6)  Whether  disclosure  of  the 
information  is  likely  to  cause  substantial 
harm  to  the  competitive  position  of  the 
person  from  whom  the  information  was 
obtained. 

(g)  When  the  DOE,  in  the  course  of 
responding  to  a  Freedom  of  Information 
request,  determines  that  information 
exempt  frtim  the  mandatory  public 


dfsclosure  requirements  of  the  Freedom 
of  Information  Act  is  to  be  released  in 
accordance  with  S  1004.1^  the  DOE  will 
notify  the.  submitter  of  the  intended 
discretionary  release  no  less  than  seven 
(7)  days  prior  tp  intended  public 
disclosure  of  the  kifiomiatian  ia 
question. 

(h)  As  used  m  this  section,  the  term 
"submitter's  views"  means,  with  regard 
to  a  document  submitted  to  the  DOE,  an 
item-by-item  indication,  with 
accompanying  explanation,  addressing 
whether  the  submitter  considers  the 
information  contained  in  the  document 
to  be  exempt  from  the  mandatory  public 
disclosure  requirements  of  the  Freedom 
of  Information  Act,  to  be  information 
referred  to  in  18  U.S.C.  1905,  or  to  be 
otherwise  exempt  by  law  from 
mandatory  public  disclosure.  The 
accompanying  explanation  shall  specify 
the  justification  for  nondisclosure  of  any 
information  onder  consideration.  If  the 
submitter  states  that  the  information 
comes  within  the  exemption  in  5  U.S.C. 
552(b)(4)  for  trade  secrets  and 
commercial  or  financial  information,  the 
submitter  shall  include  a  statement 
specifying  why  such  information  is 
privileged  or  confidential  and,  where 
appropriate,  shall  address  the  criteria  in 
paragraph  (f)  of  this  section.  In  all  cases, 
the  submitter  shall  address  the  question 
of  whether  or  not  discretionary 
disclosure  would  be  in  the  pubUc 
interest. 

§1004.12   Computation  of  time. 

Except  as  otherwise  noted,  in 
computing  any  period  of  time  prescribed 
or  allowed  by  this  part,  the  day  of  the 
event  from  which  the  designated  period 
of  time  begins  to  run  is  not  to  be 
included:  Uie  last  day  of  the  period  so 
computed  is  to  be  included;  and 
Saturdays.  Sundays,  and  legal  holidays 
are  excepted. 

(FR  Doc.  88-9728  Filed  5-2-88;  8:45  am] 
MLUNQ  CODE  MSO-OI-lt 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
23  CFR  Part  625 

Design  Standards  for  Highways; 
Technical  Amendment 

agency:  Federal  Highway 
Administration  (FHWAJ.  DOT. 
ACnoN:  Final  rule. 

summary:  The  Federal  Highway 
Administration  (FHWA)  is  updating  the 
list  of  citations  to  publications  which 
are  incorporated  in  23  CFR  Part  625  for 
application  on  Federal-aid  projects.  The 


list  includes  citations  to  publications 
containing  standards,  specifications, 
policies,  guides,  and  references  which 
have  been  etpproved  for  application  in 
the  geometric  and  structural  design  of 
federally  funded  highways.  The  revision 
amends  the  regulation  by  adding  a 
publication  that  contains  guidance  and 
informational  material. 
EFFECTIVE  DATE:  May  3, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Seppo  I.  Sillan,  Chief,  Geometric 
and  Roadside  Design  Branch,  Office  of 
Engineering  (202)  366-1327  or  Mr. 
Michael  J.  Laska,  Office  of  the  Chief 
Counsel  (202)  366-1383,  Federal 
Highway  Administration.  400  Seventh 
Street  SW.,  Washingtion,  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t..  Monday  through  Friday,  except 
legal  holidays. 

SUPPtEMENTARY  INFORMATION:  The 

standards,  specifications  potkies,  guides 
and  references  (publications)  approved 
by  the  FHWA  for  application  on  all 
Federal-aid  highway  projects  have  been 
incorporated  hy  reference  or  listed  in  23 
CFR  Part  625.  Periodically,  the 
publications  that  are  included  in  Part 
625  are  reviewed  by  the  FHWA  and 
initiating  organizations.  As  a  result  of 
these  reviews,  certain  publications  are 
added,  updated  or  replaced  with  new 
editions. 

In  order  for  Part  625  to  reflect  a 
complete  and  accurate  list  of  guides  and 
references  pertinent  to  highway  design, 
the  publication  entitled  "Special  Report 
214,  Designing  Safer  Roads,  Practices  for 
Resurfacing,  Restoration,  and 
Rehabilitation,  Transportation  Research 
Board  (TRB),  1987",  is  being  added  to 
§  625.5.  Special  Report  214  is  the  product 
of  a  provision  in  the  Surface 
Transportation  Assistance  Act  of  1982, 
Pub.  L.  97-424,  96  Stat.  2097. 

To  meet  the  objectives  of  the  cited 
legislation,  the  Secretary  of 
Transportation,  acting  through  FHWA, 
requested  the  National  Academy  of 
Sciences  to  study  the  safety  cost 
effectiveness  of  highway  geometric 
design  standards  and  recommend 
minimum  standards  for  resurfacing, 
restoration  and  rehabilitation  (RRR) 
projects  on  existing  Federal-aid 
highways,  except  freeways.  The 
Transportation  Research  Board,  a  unit  of 
the  National  Research  Council  under  the 
auspices  of  the  National  Academy  of 
Sciences  conducted  the  study. 

The  board  assembled  a  committee  of 
experts  in  the  various  disciplines 
needed  to  develop  and  apply  geometric 
design  standards  and  assess  their 
impact  on  safety,  highway 
serviceability,  cost,  environment  and 
system  administration.  Committee 


members  included  individuals  with 
experience  in  highway  design,  traffic 
en^een'ng,  highway  safety,  accident 
analysis,  highway  construction, 
statistics,,  economics,  highway 
administration  and  law. 

Special  Report  214  consists  of  seven 
chapters  which  discuss  the  deliberations 
of  the  committee.  In  addition  to  a 
chapter  relating  to  background  and 
issues  (Chapter  1)  and  one  containing 
recommendations  (Chapter  7),  five  other 
chapters  discuss  six  key  areas  of 
inquiry,  which  taken  together,  provide 
the  technical  foundation  necessary  for 
specific  recommendations. 

It  was  necessary  to  understand  the 
relationship  between  standards  and 
other  parts  of  the  RRR  process  to 
analyze  design  standards.  In  order  to 
obtain  a  balanced  picture,  reviews  of 
prior  studies  and  analyses  of  nationwide 
data  bases  were  supplemented  with  in- 
depth  case  studies  of  highway  practices 
in  15  States  and  interviews  with  local 
public  works  officials  throughout  the 
country.  The  information  learned  and 
the  conclusions  drawn  from  these 
reviews,  case  studies  and  interviews  are 
presented  in  Chapter  2  of  the  report. 
The  trade-off  between  the  cost  of 
geometric  improvements  and  their 
safety  pay  off  is  fundamental  to  the 
issue  of  minimum  RRR  design  standards. 
To  make  this  trade-off  requires 
quantitative  knowledge  of  the  ' 

relationships  between  safety  and 
different  roadway  features.  To  help 
provide  a  basis  for  the  necessary 
judgments,  the  committee  sponsored 
critical  reviews  of  prior  research  and 
two  special  studies  that  addressed 
major  gaps  in  existing  knowledge.  The 
study  committee  made  judgments  about 
the  most  probable  relationships  between 
safety  and  key  highway  features  using 
the  most  credible  data  available.  These 
judgments  are  presented  in  Chapter  3. 
Like  the  relationship  between  safety 
and  geometric  design,  the  relationships 
between  cost  and  geometric  design  are 
critical  in  determining  how  safety  and 
road  repair  needs  can  most  effectively 
be  balanced.  To  develop  cost 
relationships,  the  committee  examined 
published  cost  data,  records  and 
estimating  procedures  for  a  sample  of 
State  highway  agencies  throughout  the 
country.  This  work  supplemented 
reviews  of  existing  nationwide  cost 
records  and  data  sets.  The  results  of  the 
analysis  of  the  relationship  between 
cost  and  geometric  design  are  contained 
in  Chapter  4. 

Two  principal  questions  that  underlie 
the  debate  over  RJflR  standards  are: 
— What  are  the  cost  and  safety  trade- 
offs of  making  incremental  geometric 
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improvements  to  existing  highways?, 
and  , 

— How  do  minimum  RRR  standards 
affect  the  balance  between  preserving 
highways  and  improving  safety  on  a 
system  wide  basis,  when  available 
funds  are  limited? 

These  questions  are  addressed  from 
project-level  and  system-level  . 

perspectives  in  Chapter  5  using  the    ! 
safety  and  cost  relationships  developed 
in  the  previous  chapters. 

Tort  liability  has  become  an 
increasing  concern  for  highway  agencies 
because  of  the  number  of  claims  filed 
against  them.  These  claims  allege 
negligence  in  the  design  and  operation 
of  public  highways.  A  discussion  of  tort 
liability  and  its  characteristics  is 
incorporated  into  the  report  in  Chapter 
6. 

Supplementing  the  discussions  in  the 
five  chapters  outlined  above  are  12 
appendices.  These  appendices  contain 
summaries  of  standards,  information 
concerning  RRR  programs  in  the  case 
study  States  and  local  agencies,  a 
summary  of  detailed  safety 
relationships,  the  relationship  between 
accidents  and  various  geometric 
features,  accident  statistics,  costs, 
effects  on  travel  time  and  alternate 
width  standards  in  system  analysis.  The 
appendices  contain  the  detailed 
information  and  relationships  that 
support  the  discussions  and  conclusions 
in  the  five  chapters  which  comprise  the 
core  of  the  report.  They  provide 
analytical  models  that  can  be  used  to 
perform  the  analyses  illustrated  in  the 
text  discussion. 

The  Special  Report  concludes  that 
design  standards  is  alone  cannot 
address  those  factors  that  collectively 
limit  the  safety  gains  of  federally  funded 
RRR  projects.  Within  the  overall  process 
of  planning,  selecting  and  designing  RRR 
projects,  the  influence  of  standard  is 
small.  The  RRR  standards,  which  can 
affect  only  a  few  key  design  features, 
cannot  be  tailored  to  Rt  all  possible,  or 
even  most,  circumstances  and 
constraints  encountered  in  a  given  State 
or  a  specific  site.  Therefore,  the  TRB 
report  does  not  recommend  the  adoption 
of  a  specific  nationwide  standard.  It 
does,  however,  recommend  a  variety  of 
practices  that  encompass  the  entire  RRR 
process  with  a  special  focus  on  design 
practice.  In  selected  instances,  Federal, 
State  and  local  highway  agencies  can 
use  the  recommendations,  along  with 
design  aids,  published  manuals  and 
local  experience  to  develop  or  modify 
minimum  design  standards  for  RRR 
projects. 

Although  the  study  provides  guidance 
in  many  areas,  more  detailed  guidelines. 
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further  research  and  increased  safety 
education  for  designers  will  be  needed 
to  address  many  of  the  questions  that 
remain  about  how  to  best  enhance 
safety  through  highway  design  and 
operations.  Nevertheless,  the  study 
committee  concluded  that  a  design 
process  that  emphasizes  safety,  even 
with  some  parts  that  will  be  handled 
differently  by  different  agencies  and 
designers,  will  ultimately  produce  better 
RRR  projects. 

A  total  of  23  recommendations  are 
included  in  the  report  These 
recommendations  are  organized  into 
five  categories: 

1.  Safety  Conscious  Design  Process — 
Recommended  general  practices  that 
comprise  a  systematic  process  for 
considering  safety  during  RRR  project 
design. 

2.  Design  Practices  for  Key  Highway 
Features — Recommendations  that 
specify  the  existing  highway  conditions 
that  warrant  a  geometric  improvement 
outright  or  a  serious  evaluation  of  a 
geometric  improvement,  as  well  as 
design  practices  that  should  be  followed 
routinely  for  key  elements. 

3.  Other  Design  Procedures  and 
Assumptions — ^Recommendations  that 
cover  design  factors  such  as  speed  and 
traffic  volume,  as  well  as  guides  for 
selecting  design  values  for  geometric 
improvements  and  seeking  design 
exceptions. 

4.  Planning  and  Programming  RRR 
Projects — Recommendations  for 
including  safety  considerations  in  the 
planning  and  programming  of  RRR 
Projects. 

5.  Safety  Research  and  Training — 
Recommendations  for  increased 
attention  to  highway  safety  research, 
training  and  education. 

The  overall  policy  and  guidance  for 
desiring  RRR  projects  contained  in  the 
existing  23  CFR  Part  625  are  consistent 
with  the  current  statutory  requirements 
and  the  scope  of  the  TRB 
recommendations.  Therefore,  the  FHWA 
concurs  in  the  findings  and 
recommendations  for  developing  and 
designing  RRR  projects  in.the  TRB 
Special  Report  214.  The  addition  of  this 
document  to  the  list  of  Guides  and 
References  will  formally  establish  the 
report  as  a  primary  source  document  for 
revising  existing  or  developing  new  RRR 
standards  by  the  States. 

Regulatory  Impact 

The  FHWA  has  determined  that  this 
document  does  not  contain  a  major  rule 
under  Executive  Order  12291  or  a 
significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  The 
revision  contained  in  this  amendment  is 


primarily  editorial  in  nature.  The 
publication  being  added  contains 
material  which  is  not  in  fact  a  standard 
or  requirement.'This  new  nonregulatory 
publication  simply  provides  guidance 
and  information  for  use  at  the  discretion 
of  the  designer.  Since  the  revision 
included  in  this  document  is  technical  in 
nature  and  makes  no  substantive 
changes  to  the  regulations,  the  FHWA 
finds  good  cause  to  make  the 
amendment  final  without  the 
opportunity  for  comment  and  without  a 
30-day  delay  in  effective  date  required 
by  the  Administrative  Procedure  Act 
Notice  and  opportimity  for  comment  are 
not  required  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  because  it 
is  not  anticipated  that  such  action  would 
result  in  the  receipt  of  useful 
information  due  to  the  technical  nature 
of  the  document.  Accordingly,  the 
amendment  is  effectiye  upon 
publication. 

Since  this  amendment  does  not  alter 
the  basic  design  criteria  and  the  burden 
imposed  on  the  States  is  not  affected, 
the  impact  on  the  overall  highway 
program  is  negligible.  Therefore,  a  fully 
regulatory  evaluation  has  not  been 
prepared.  For  the  foregoing  reasons,  and 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  the  FHWA  hereby 
certifies  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Federalism  Assessment 

The  FHWA  has  determined  that  this 
action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment.  This  nonregulatory 
document  being  added  to  23  CFR  Part 
625  provides  only  guidance  and 
information  for  use  at  the  discretion  of 
the  designer. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20,205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

List  of  Subjects  in  23  CFR  Part  625 

Design  standards,  Grant  programs — 
transportation.  Highways  and  roads. 
Incorporation  by  reference,  Signs  and 
symbols.  Traffic  regulations. 

In  consideration  of  the  foregoing,  the 
Federal  Highway  Administration  is 
amending  Chapter  I  of  Tide  23.  Code  of 
Federal  Regulations,  Part  625  as  set  forth 
below. 


Issued  on  April  25. 1986. 

Robert  E.  Fairis, 

Deputy  Administrator,  Federal  Highway 
Administration. 

'  The  FHWA  hereby  amends  Chapter  I 
of  Title  23.  Code  of  Federal  Regulations, 
as  follows: 

PART  625— DESIGN  STANDARDS  FOR 
HIGHWAYS 

1.  The  authority  citation  for  Part  625 
continues  to  read  as  follows: 

Authority:  23  U.S.C.  109,  315,  and  402;  49 
CFR  1.48(b). 

2.  Section  625.5  is  amended  by  adding 
a  new  paragraph  (a)(ll)  to  read  as 
follows. 

§625.5    Guides  and  referwKM. 

(a)  •  *  • 

(11)  Special  Report  214.  Designing 
Safer  Roads,  Practices  for  Resurfacing, 
Restoration,  and  Rehabihtation.  TRB 
1987.(5J 

(FR  Doc.  88-9768  Filed  5-2-68;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttM  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Part  232 

[Dodcet  Na  R-8S-1389;  FR-2490] 

FHA  Insurance  of  Mortgages  Covering 
Nursing  Homes  and  Similar  Projects 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
action:  Final  rule. 

summary:  This  rule  amends  24  CFR  Part 
232  to  (1)  make  public  nursing  homes 
eligible  for  mortgage  insurance  and  (2) 
establish  an  alternative  procedure  for 
satisfying  the  "certification  of  need" 
requirement  governing  mortgage 
insurance  of  nursing  homes  and 
intermediate  care  facilities.  The  rule 
implements  section  410  of  the  Housing 
and  Community  Development  Act  of 
3987. 

EFFECTIVE  DATE:  June  16. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

James  Hamemick.  Director.  Office  of 
Insured  Multifamily  Housing 
Development,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street  SW.,  Washington,  DC  20410. 
Telephone  (202)  755-6500.  (This  is  not  a 
toll-fi-ee  number.) 


SUPPLEMENTARY  INFORMATION:  Section 
410(a)  of  the  Housing  and  Community 
Development  Act  of  1987  authorizes 
FHA  insurance  of  mortgages  covering 
public  nursing  homes.  The  Senate 
Committee  report  (Senate  Report  100-21. 
March  29, 1987),  in  explaining  this 
provision  states: 

CurrenUy,  FHA  insurance  is  limited  to 
proprietary  and  private  nonprofit  institutions. 
However,  public  health  care  facilities  re()uire 
similar  insurance,  which  in  the  absence  of 
FHA  has  become  prohibitively  expensive  and 
has  driven  up  the  health  care  costs  primarily 
of  low  and  moderate  income  people. 

In  compliance  with  section  410(a]  of 
the  1987  Act,  this  rule  revises  the 
definition  of  "nursing  home"  contained 
in  24  CFR  232.1  to  include  public  nursing 
homes. 

Section  410(b)  of  the  Housing  and 
Community  Development  Act  of  1987 
establishes  an  alternative  procedure  for 
satisfying  the  "certification  of  need' 
requirement  governing  mortgage 
insurance  for  nursing  homes  and 
intermediate  care  facilities. 

Under  existing  regulations  there  is  a 
requirement  that  individual  States 
certify  the  need  for  such  facilities.  The 
Congress  has  found,  however,  that  an 
increasing  number  of  States  no  longer 
have  the  capacity  to  carry  out  the 
certification  of  need  process,  and  that 
alternative  procedures  for  establishing 
the  need  for  a  facility  are  required. 

The  procedure  established  in  section 
410(b)  authorizes  the  use  of  private 
financial  consultants  but  otherwise 
mirrors  the  procedure  used  by  States  to 
conduct  the  assessment  necessary  to 
grant  a  certification  of  need.  The 
alternative  assessment  provided  for  in 
this  rule  is  designed  to  establish  the 
facts  related  to  need  as  fully  as  a  State 
certification. 

Under  section  410(b),  if  no  State 
certification  agency  exists,  or  if  the 
State  agency  exists  but  is  not 
empowered  to  provide  a  certification 
that  there  is  a  need  for  the  home  or 
facility  or  combined  home  and  facility, 
the  Secretary  of  HUD  may  not  insure  a 
mortgage  unless  (i)  the  State  in  which 
the  home  or  facihty  is  located  has 
conducted  or  commissioned  and  paid  for 
the  preparation  of  an  independent  study 
of  market  need  and  feasibility  that  (1)  is 
prepared  in  accordance  with  the 
principles  established  by  the  American 
Institute  of  Certified  Public  Accountants; 
(2)  assesses,  on  a  marketwide  basis,  the 
impact  of  the  proposed  home  or  facility 
or  combined  home  and  facility  on,  and 
its  relationship  to,  other  health  care 
facilities  and  services,  the  percentage  of 
excess  beds,  demographic  projections, 
alternative  health  care  delivery  systems, 
and  the  reimbursement  structure  of  the 


home,  facility,  or  combined  home  and 
facility;  (3)  is  addressed  to  and  is 
acceptable  to  the  Secretary  in  form  and 
substance;  and  (4)  in  the  event  the  State 
does  not  prepare  the  study,  is  prepared 
by  a  financial  consultant  who  is  selected 
by  the  State  or  the  applicant  for 
mortgage  insurance  and  is  approved  by 
the  Secretary.  The  State  must  also 
comply  with  the  other  requirements 
which  must  be  met  by  a  State  agency 
designated  in  accordance  with  section 
604(a)(1)  or  section  1521  of  the  Public 
Health  Service  Act.  The  proposed 
mortgagor  may  reimburse  the  State  for 
the  cost  of  the  independent  feasibility 
study. 

In  addition  to  this  general  alternative 
procedure,  the  new  law  also  provides 
for  a  special  procedure  in  the  case  of  a 
small  intermediate  care  facility  for  the 
mentally  retarded  or  developmentally 
disabled,  or  a  board  and  care  home 
housing  less  than  10  individuals.  The 
State  program  agency  or  agencies 
responsible  for  licensing,  certifying, 
financing,  or  monitoring  the  facility  or 
home  may.  in  lieu  of  the  above- 
described  alternative  certification 
procedures,  provide  the  Secretary  with 
"written  support  identifying  the  need  for 
the  faciUty  or  home". 

Section  410(c)  requires  the  Secretary 
of  HUD  to  issue  such  regulations  as  may 
be  necessary  to  carry  out  section  410  by 
not  later  than  the  expiration  of  the  90- 
day  period  following  the  date  of  the 
enactment  of  the  1987  Act. 

This  rule  revises  24  CFR  232.6  to  adopt 
the  1987  Act  certification  provisions 
virtually  without  elaboration.  One 
exception  is  that,  in  addition  to  requiring 
that  the  independent  study  of  market 
need  and  feasibility  be  addressed  to  and 
acceptable  to  the  Secretary,  the  rule 
provides  that  it  must  also  be  certified  as 
acceptable  to  the  appropriate  State 
agency  or  official  as  to  form  and 
substance.  The  rule  also  provides  that 
private  financial  consultants  will  be 
selected  by  the  appropriate  State 
agency — not  directly  by  the  lender.  The 
Department  believes  that  it  is  the  intent 
of  section  410(b)  to  continue  to  the 
maximum  extent  practicable.  State 
participation  in,  and  responsibility  for, 
certification  of  nursing  homes  and 
intermediate  care  facilities.  The 
exceptions  noted  above  are  consistent 
with  that  basic  statutory  purpose  and 
are  within  the  regulatory  discretion  of 
the  Department. 

Finally,  with  respect  to  the  special 
procedure  for  small  intermediate  care 
facilities  for  the  mentally  retarded  or 
developmentally  disabled  (S  232.6(b)  of 
the  rule),  a  statutory  reference  to  small 
board  and  care  homes  is  omitted.  Such 
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homes  are  not  currently  subject  to  a 
certification  of  need  procedure. 
Applying  this  new  special  procedure  to 
small  homes  would  only  subject  them  to 
an  additional  administrative  burden.  It 
would  not  relieve  them  of  any  existing 
burden.  The  Department  does  believe 
that  this  is  what  the  Congress  intended. 
The  rule  defines  "small  intermediate 
care  facilities"  as  those  housing  less 
than  50  individuals. 

Procedural  Reqiurements 

In  accordance  with  5  U.S.C  605(b) 
(the  Regidatory  Flexibility  Act),  the 
Undersigned  hereby  certiHes  that  this 
rule  does  not  have  a  signiHcant 
economic  impact  on  a  substantial 
number  of  small  entities.  Experience 
under  HUD  section  232  full  insurance 
has  not  demonstrated  any  substantial 
impact  on  small  entities.  This 
alternative  certification  procedure 
would  supplement  and  enhance  the 
current  insurance  program — especially 
for  small  entities. 

This  rule  was  listed  as  sequence 
number  946  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  April  25. 1968  (53  FR  13854. 
13877)  under  Executive  Order  12291  and 
the  Regulatory  Flexibility  Act.  i 

A  ftnding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  the  General  Counsel,  Room  10276. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW., 
Washington.  DC  20410. 

Information  collection  requirements 
contained  in  this  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  section 
3504(h)  of  the  Paper  Reduction  Act  of 
1980  (44  U.S.C.  3504(h)).  The  OMB 
control  numbers,  when  assigned,  will  be 
announced  by  separate  publication  in 
the  Federal  Register. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulation  issued  by  the  President  on 
February  17, 1981.  Analysis  of  the 
proposed  rule  indicates  that  it  does  not: 
(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment. 


productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  in 
domestic  or  export  markets. 

Section  410(c)  of  the  Housing  and 
Community  Development  Act  of  1987 
requires  the  Secretary  of  HUD  to  issue 
such  regulations  as  may  be  necessary  to 
carry  out  section  410  by  not  later  than  90 
days  following  enactment.  The  rule 
implements  the  statutory  instruction 
regarding  alternative  means  of  securing 
certifications  of  need  with  a  minimum  of 
regulatory  gloss  and  without  extraneous 
procedural  requirements.  Accordingly, 
the  Department  believes  that  final 
rulemtddng  is  appropriate  and  that 
delaying  implementation  to  await  public 
comment  would  be  contrary  to  the 
public  interest.  Nevertheless.  HUD 
invites  comments  on  the  manner  in 
which  section  410  of  the  Act  has  been 
implemented  and  will  be  considering 
adjustments  in  the  procedures  set  out  in 
the  rule.  Any  comments  received  within 
a  30-day  period  will  be  carefully 
considered  in  carrying  out  this 
assessement. 

The  catalog  of  Federal  Domestic 
Assistance  program  number  is  14.129. 

List  of  Subjects  in  24  CFR  Part  232 

Fire  prevention.  Health  facilities, 
Mortgage  insurance.  Nursing  homes. 
Intermediate  care  facilities.  Board  and 
care  homes. 

Accordingly,  24  CFR  Part  232  is 
amended  as  follows: 

PART  232— MORTGAGE  INSURANCE 
FOR  NURSING  HOMES, 
INTERMEDIATE  CARE  FACILITIES, 
AND  BOARD  AND  CARE  HOMES 

1.  The  authority  citation  for  24  CFR 
Part  232  is  revised  to  read  as  follows: 

Authority:  Sees.  211.  232  and  244.  National 
Housing  Act  fl2  U.S.C  1715b.  1715w.  and 
1715z(9));  sec.  7\a),  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3535(d)). 

2.  In  9  232.1.  paragraph  (i)  is  revised  to 
read  as  follows: 

S  232.1    DeHnWone. 

***** 

(i)  "Nursing  Home"  means  a  public 
facility,  proprietary  faciUty  or  a  facility 
of  a  private  nonprofit  corporation  or 
association,  licensed  or  regulated  by  the 
State  (or  if  there  is  no  State  law 
providing  for  such  licensing  and 
regulation  by  the  State,  by  the 
municipality  or  other  political 
subdivision  in  which  the  facility  is 
located)  for  the  accommodation  of 
convalescents  or  other  persons  who  are 
not  acutely  ill  and  not  in  need  of 
hospital  care  but  who  require  skilled 
nursing  care  and  related  medical 


services.  The  term  also  includes 
additional  facilities  for  the  nonresident 
care  of  elderly  individuals  and  others 
who  are  able  to  live  independently  but 
who  require  care  during  the  day.  In  all 
such  facilities,  the  nursing  care  and 
medical  services  must  be  prescribed  by. 
or  performed  under  general  direction  of. 
persons  licensed  to  provide  such  care  or 
services  in  accordance  with  the  laws  of 
the  State  where  the  facility  is  located. 

3.  Section  232.6  is  revised  to  read  as 
follows: 

S23Z6    Required  certiflcatM. 

(a)(1)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  every  application 
for  insurance  of  a  nursing  home  or  an 
intermediate  care  facility  shall  be 
accompanied  by  a  certificate  executed 
by  the  appropriate  State  agency  for  the 
State  in  which  project  is  or  will  be 
located,  designated  in  accordance  with 
section  604(a)(1)  or  section  1521  of  the 
Public  Health  Service  Act.  Such 
certificate  shall  evidence  that: 

(i)  There  is  need  for  the  project 

(ii)  There  are  in  force  in  the  State  or 
other  political  subdivision  of  the  State 
reasonable  minimum  standards  for 
licensure  and  for  methods  of  operation 
for  the  project. 

(2)  If  an  appropriate  State  agency 
does  not  exist,  or  if  the  State  agency 
exists  but  is  not  empowered  to  provide  a 
certification  that  there  is  a  need  for  the 
nursing  home  or  intermediate  care 
facility  or  combined  home  and  facility 
as  required  by  paragraph  (a)(l)(i)  of  this 
section,  the  Secretary  shall  not  insure 
any  mortgage  under  this  section  unless 
the  State  in  which  the  home  or  facility  or 
combined  home  and  facihty  is  located 
has  conducted  or  commissioned  and 
paid  for  the  preparation  of  an 
independent  study  of  market  need  and 
feasibility  that — 

(i)  Is  prepared  in  accordance  with  the 
principles  established  by  the  American 
Institute  of  Certified  Public  Accoimtants; 

(ii)  Assesses,  on  a  marketwide  basis, 
the  impact  of  the  proposed  home  or 
facility  or  combined  home  and  facihty 
on,  and  its  relationship  to.  other  health 
care  facilities  and  services,  the 
percentages  of  excess  beds, 
demographic  projections,  alternative 
health  care  deUvery  systems  and  the 
reimbursement  structure  of  the  home, 
facihty,  or  combined  home  and  facility; 

(iii)  Is  certified  as  acceptable  by  an 
appropriate  State  agency  or  official,  and 
is  addressed  to  and  acceptable  to  the 
Secretary  in  form  and  substance;  and 

(iv)  In  the  event  the  State  does  not 
prepare  the  study,  is  prepared  by  a 
financial  consultant  who  is  selected  by 


the  State  and  is  approved  by  the 
Secretary. 

The  proposed  mortgagor  may  reimburse 
the  State  for  the  cost  of  the  independent 
feasibility  study  required  by  this 
paragraph. 

(b)  In  the  case  of  a  small  intermediate 
care  facility  for  the  mentally  retarded  or 
developmentally  disabled,  housing  less 
than  50  individuals,  the  State  program 
agency  or  agencies  responsible  for 
Ucensing,  certifying,  financing,  or 
monitoring  the  facility  or  home  may.  in 
lieu  of  the  certification  of  need 
requirement  of  paragraph  (a)(l)(i)  of  this 

'  section,  provide  the  Secretary  with 
written  support  identifying  the  need  for 
the  facility  or  home. 

(c)  Every  application  for  insurance 
involving  a  board  and  care  home  shall 
be  accompanied  by  a  statement 
executed  by  the  appropriate  State 

'  agency  for  the  State  in  which  the  project 
is  or  will  be  located,  certifying  that  the 
State  is  in  compliance  with  section 
1616(e)  of  the  Social  Security  Act. 

(d)  No  mortgage  shall  be  insured 
under  this  subpart  unless  the 
Commissioner  has  been  furnished  with 
acceptable  assurance  from  the 
appropriate  State  agency  that  the 

'  prescribed  standards  of  licensure  and 
operation  will  be  applied  and  enforced 
with  respect  to  any  project  for  which 
mortgage  insurance  is  provided. 

Dated:  April  la  198& 
'  Thoniaa  T.  Demery, 

Assistant  Secretary  for  Housing — Federal 

Housing  Commissioner. 

[FR  Doc  88-9797  Filed  5-2-88;  8:45  am]      - 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1625 

Removal  of  Regulatory  Language 
Made  OtMdete  by  Amendments  to  the 
ADEA  and  Reenactment  of  ttte 
Exemption  for  Tenured  Faculty; 
Correction 

AQENCV:  Equal  Employment  Opportunity 

Commission. 

ACTION:  Final  regulations;  correction. 

summary:  This  document  amends  the 
Commission's  ADEA  regulations  to 
correct  an  oversight  by  the  Office  of  the 
Federal  Register  in  the  printing  of  a 
regulation  appearing  in  the  February  29. 
1988  issue  of  the  Federal  Register  at  53 
FR  5971.  The  revised  regulation 
appearing  in  this  document  reflects 
changes  made  in  1986  to  the  Age 
Discrimination  in  Employment  Act  of 
1967  (ADEA).  29  U.S.C.  621  et  seq.  See 


generally  Age  Discrimination  in 
Employment  Amendments  of  1986,  Pub. 
L  No.  99-592. 100  Stat.  3342  (1986). 
Specifically,  these  amendments/ 
revisions  remove  language  made 
obsolete  by  the  lifting  of  the  Act's  age  70 
cap.  These  changes  in  the  law  generally 
became  effective  on  January  1. 1987 
(exceptions  may  apply  in  situations 
involving  collective  bargaining 
agreements). 

EFFECTIVE  DATE:  January  1, 1987. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Cooks.  Attorney  Advisor. 
ADEA  Division.  Coordination  and  - 
Guidance  Services,  Office  of  Legal 
Counsel,  Equal  Employment 
Opportunity  Commission.  2401  E  Street 
NW..  Washington,  DC  20507.  (202)  634- 
6423. 

In  FR  Doc.  88-4219  appearing  in  the 
Federal  Register  of  February  19. 1988  at 
53  FR  5971,  item  number  4.  is  corrected 
to  read  as  follows: 

4.  Section  1625.8  is  revised  to  read  as 
follows: 

§  1625.S    Bona  fMe  aeniortty  syatenw. 

Section  4(f)(2)  of  the  Act  provides  that 
*  *  *  It  shall  not  be  unlawful  for  an 
employer,  employment  agency,  or  labor 
organization  *  *  *  to  observe  the  terms 
of  a  bona  fide  seniority  system  '  *  * 
which  is  not  a  subterfuge  to  evade  the 
purposes  of  this  Act  except  that  no  such 
seniority  system  •  *  •  shall  require  or 
permit  the  involuntary  retirement  of  any 
individual  specified  by  section  12(a)  of 
this  Act  because  of  the  age  of  such 
individual.  *  *  • 

(a)  Though  a  seniority  system  may  be 
qualified  by  such  factors  as  merit, 
capacity,  or  ability,  any  bona  fide 
seniority  system  must  be  based  on 
length  of  service  as  the  primary  criterion 
for  the  equitable  allocation  of  available 
employment  opportunities  and 
prerogatives  among  younger  and  older 
workers. 

(b)  Adoption  of  a  purported  seniority 
system  which  gives  those  with  longer 
service  lesser  rights,  and  results  in 
discharge  or  less  favored  treatment  to 
those  within  the  protection  of  the  Act. 
may.  depending  upon  the  circumstances, 
be  a  "subterfuge  to  evade  the  purposes" 
of  the  Act. 

(c)  Unless  the  essential  terms  and 
conditions  of  an  alleged  seniority 
system  have  been  communicated  to  the 
affected  employees  and  can  be  shown  to 
be  applied  uniformly  to  all  of  those 
affected,  regardless  of  age.  it  will  not  be 
considered  a  bona  fide  seniority  system 
within  the  meaning  of  the  Act. 

(d)  It  should  be  noted  that  seniority 
systems  which  segregate,  classify,  or 
otherwise  discriminate  against 


individuals  on  the  basis  of  race,  color, 
religion,  sex,  or  national  origin,  are 
prohibited  under  Tide  VII  of  the  Civil 
Rights  Act  of  1964.  where  that  Act 
otherwise  applies.  The  "bona  fides"  of 
such  a  system  will  be  closely  scrutinized 
to  ensure  that  such  a  system  is,  in  fact, 
bona  fide  under  the  ADEA. 

Signed  this  18th  day  of  April,  1988  at 
Washington.  DC. 

For  the  Commission. 

Clarence  Thomas, 

Chairman,  Equal  Employment  Opportunity 

Commission. 

[FR  Doc.  88-9731  Filed  S-2-88;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  33 

Program  Fraud  CIvH  Remedies  Act 
Regulations 

aoency:  Department  of  Education. 
ACTION:  Final  regulations. 

summary:  The  Secretary  adopts  new 
regulations  implementing  the  Program 
Fraud  Civil  Remedies  Act  of  1986 
(WCRA).  The  KX31A  requires  die 
Secretary  to  issue  implementing 
regulations.  These  final  regulations 
provide  in  detail  what  types  of  fraud 
and  false  statement  are  covered  by  the 
PFCRA  and  the  procedures  the 
Department  of  Education  will  use  to 
enforce  Uie  PFCRA. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT 

Sarah  L  Kemble,  Office  of  the  General 
Counsel.  U.S.  Department  of  Education. 
Room  4121.  400  Maryland  Avenue  SW.. 
Washington.  DC  20202;  (202)  732-273a 
SUPPLEMENTARY  INFORMATION:  (a)  The 

PFCRA  reflects  congressional  concern 
about  the  large  number  of  unchecked 
false  and  fraudulent  claims  and 
statements  that  collectively  are  causing 
a  substantial  loss  of  Federal  funds  and 
threatening  the  integrity  of  Federal 
programs.  To  prosecute  smaller  cases  in 
the  courts  costs  the  Federal  Government 
more  than  it  can  recover  in  criminal  and 
civil  penalties.  Thus,  it  has  not  been 
practical  for  the  Government  to 
prosecute  all  these  cases  through  the 
Federal  court  system  under  the 
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applicable  pre-existing  civil  and 
criminal  statutes.  The  PFXZRA  is  meant 
to  remedy  this  situation.  It  does  not 
create  new  types  of  violations  but, 
instead,  provides  for  administrative 
raJher  than  judicial  enforcement  of  the 
smaller  cases,  which  is  not  as  costly  or 
time  consuming. 

(b)  On  July  22, 1987  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  this  part  in  the 
Federal  Register,  (52  FR  27650). 

(c)  These  fmal  regulations  make 
several  substantive  changes,  including 
those  made  because  of  public  comments 
on  the  NPRM.  In  addition,  the 
regulations  make  a  number  of  clarifying 
and  editorial  changes  to  the  NPRM. 

Analysis  of  Comments  and  Substantive 
Changes  j 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  three  parties — 
one  of  which  represented  a  number  of 
States — submitted  comments  on  the 
proposed  regulations.  An  analysis  of  the 
comments  and  of  the  substantive 
changes  in  the  regulations  since 
publication  of  the  NPRM  follows. 


Definitions.  (Section  33.2) 


\ 


Comment  All  three  parties 
commented  on  the  definitions  section. 
Two  of  the  parties — including  the  one 
representing  a  number  of  States — argued 
that  the  proposed  definition  of  "person" 
went  beyond  the  Act  by  including 
States,  other  public  political  entities, 
and  Indian  tribes.The  conunenters 
recommended  that  the  Secretary  delete 
reference  to  these  entities. 

The  other  party  felt  that  the  proposed 
definition  of  "representative."  limiting 
that  term  to  attorneys,  was  too 
restrictive  and  unfair  to  persons  who 
could  not  afford  an  attorney.  The 
comraenter  recommended  Uiat 
administrative  law  judges  (ALJs)  have 
the  discretion  to  determine  on  a  case- 
by-case  basis  whether  a  non-attorney 
was  qualified  to  be  a  representative. 

Discussion:  With  regard  to  the 
definition  of  "person",  the  Secretary  has 
decided  that  the  commenter  has 
provided  the  better  legal  interpretation. 
As  the  commenter  noted,  the  governing 
statute  (31  U.S.C.  3801(a)(6))  contains  a 
definition  of  "person"  which  does  not 
mention  States  or  other  public  entities; 
and  the  legislative  history  does  not 
reflect  any  Congressional  intent  to 
include  them.  Under  these 
circumstances,  the  executive  branch 
should  not  imply  that  Congress  meant  to 
cover  States  and  other  public  entities. 

As  to  who  might  be  qualified  to  serve 
as  a  representative,  the  governing 
statute  (31  U.S.C.  3808(g)(2)(F))  specifies 
that  the  Secretary  shall  by  regulation 


promulgate  procedures  to  permit  any 
person  alleged  to  be  liable  for  fraud 
under  the  Act  to  be  "represented  by 
counsel  or  such  other  qualified 
representative  as  the  authority  head 
may  specify  in  such  regulations."  The 
Secretary  interprets  this  provision  to 
require  some  regulatory  standards  for 
representatives  other  than  attorneys.  On 
further  reflection,  the  Secretary  also 
agrees  with  the  commenter  that  the 
definition  should  permit  a  defendant 
who  might  not  be  able  to  afford  counsel 
to  choose  a  non-attorney  representative, 
provided  that  the  defendant  in  making 
that  choice  appreciates  the  nature  and 
serious  consequences  of  a  PFCRA 
proceeding. 

Changes:  The  Secretary  has  revised 
the  definition  of  "person"  to  delete 
States,  other  public  political  entities, 
and  Indian  tribes. 

The  Secretary  has  revised  the 
definition  of  "representative"  to  include 
a  non-attorney  designated  in  writing  by 
a  party,  if  the  party  certifies  that  he  or 
she  understands  the  nature  of  a  PFCRA 
proceeding  and  its  consequences,  and 
understands  the  right  to  self- 
representation.  See  discussion  below  of 
a  corresponding  change  to  i  33.18, 
authorizing  an  AL)  to  disqualify  an 
ineffective  non-attorney  representative. 

Default  on  Failure  to  File  an  Answer. 
(Section  33.10) 

Comment  One  party  had  two 
comments  regarding  this  section.  The 
first  comment  concerned  the  automatic 
imposition  of  the  maximum  penalty  and 
assessment  allowed  under  the  statute 
(that  is,  $5000,  and,  for  a  false  claim, 
twice  the  amount  of  a  claim  on  which 
the  Government  has  made  payment). 
The  conunenter  asserted  that  the 
automatic  penalty  is  not  in  keeping  with 
the  statute  and  is  too  harsh  because  it 
could  result  in  liability  out  of  proportion 
to  the  degree  of  wrongdoing.  La  this 
connection  the  commenter 
reconmiended  that  the  AL]  should  be 
given  the  discretion  to  impose  a  penalty 
in  an  amount  that  is  related  to  the 
magnitude  of  the  wrongdoing.  The 
commenter  also  criticized — as  too  vague 
and  too  harsh — the  proposed 
requirement  that  default  judgment  must 
be  entered  unless  "extraordinary 
circumstances"  excuses  the  default 
(paragraphs  (e),  (0,  and  (j)).  The 
commenter  suggested  that  the 
regulations  state  a  non-exclusive  list  of 
circumstances  excusing  default. 

Discussion:  The  regulations  contain 
ample  safeguards  to  protect  a 
responsible  person  from  default 
judgment  and  unfair  penalties  and 
assessments.  The  defendant  is  formally 
notified  twice  before  a  default  judgment 


can  be  imposed  (SS  33.7;  33.10(b)).  An 
additional  safeguard  results  bom  a 
change  to  the  NPRM  (S  33.9),  described 
elsewhere  in  this  preamble.  The 
defendant  also  has  an  opportunity  to 
demonstrate  that  extraordinary 
circumstances  excuse  a  failure  to  file  a 
timely  answer  and  the  defendant  may 
appeal  to  the  Secretary  an  ALJ's 
decision  denying  his  or  her  motion  to 
reopen  for  extraordinary  circumstances 
(S  33.10(f),  (h)).  There  is  also  opportunity 
for  settlement  or  compromise  in 
appropriate  cases  at  any  stage  of  the 
enforcement  process  (S  33.46). 

The  Congress  has  determined  that 
$5,000,  plus  twice  the  amotmt  of  a  paid 
claim,  is  not  in  itself  an  excessive 
consequence  for  a  willful  false  claim. 
The  commenter's  recommendation  could 
put  ALJs  in  the  untenable  position  of 
having  to  exercise  discretion  if  a 
defendant  has  failed  to  produce  the 
relevant  information.  The 
recommendation  could  also  defeat  the 
intent  of  the  Congress  by  enabling  a 
defendant  to  gain  an  advantage  by 
willful  default. 

With  regard  to  circumstances  that 
would  excuse  default,  the  regulations 
contemplate  excusing  default  only  in 
unusual  situations  in  which  the 
defendant's  failure  to  respond  is 
imavoiduble.  All  relevant  surrounding 
factors  would  have  to  be  considered  in 
determining  this  question.  To  attempt  to 
enumerate  a  list  of  situations  excusing 
default  could  be  misleading. 

In  addition  to  studying  all  public 
comments,  and  making  appropriate 
changes,  the  Secretary  has  on  review 
made  other  changes  to  the  NPRM  as 
follows: 

Definitions.  (Section  33.2) 

Discussion:  As  it  was  written  in  the 
NPRM,  the  definition  of  the  term 
"Reviewing  official"  failed  to  include  the 
condition  stated  in  section  3801(a)(8)(B) 
of  the  governing  statute,  that  the 
"Reviewing  official"  must  be  serving  in 
a  position  for  which  the  rate  of  basic 
pay  is  not  less  than  the  minimum  rate  of 
basic  pay  for  grade  GS-16  under  the 
General  Schedule. 

Change:  The  Secretary  has  added  this 
condition  to  the  regulatory  definition. 

Answer.  (Section  33.9) 

Discussion:  The  Secretary  is 
concerned  that,  on  occasion,  a  party 
might  lack  sufficient  time  to  file  a 
detailed  answer  within  the  established 
period.  If  the  party's  inability  to  meet 
this  deadline  is  based  on  a  valid  reason, 
the  Secretary  feels  that  an  extension 
may  be  warranted. 


Change:  The  Secretary  has  added  to 
§  33.9  a  new  paragraph  (c)  giving  a  party 
that  can  demonstrate  good  cause  an 
opportunity  to  file  a  general  answer 
within  the  prescribed  30-day  time  Umit 
and  to  file  the  more  detailed  answer 
within  an  additional  30  days. 

Authority  of  the  ALf.  (Section  33.18) 

Comment  In  connection  with  the 
definition  of  "representative"  (§  33.2),  a 
commenter  reconunended  that  the 
definition  should  be  expanded  to  permit 
non-attorney  representation  and  that 
ALJs  have  the  discretion  to  determine  on 
a  case-by-case  basis  whether  a  non- 
attorney  was  qualified  to  be  a 
representative. 

Discussion:  The  Secretary  has 
expanded  the  definition  of 
"representative"  (see  "Definitions— 
§33.2",  above).  The  PFCRA  does  not 
permit  the  Secretary  to  permit  the 
general  standard  as  to  who  qualifies  as 
a  representative  to  be  decided  by  ALJs 
on  a  case-by-case  basis.  To  do  this 
would  also  impose  an  unwarranted 
affirmative  burden  on  ALJs.  The 
Secretary,  however,  believes  that  it 
would  be  legally  sound  as  well  as 
practical  and  eUiical  to  authorize  an  ALJ 
to  disqualify  a  non-attorney 
representative  who  in  the  ALJ's 
judgment  is  incapable  of  rendering 
reasonably  effective  assistance.  The 
Supreme  Court  defined  the  standard  of 
reasonably  effective  assistance  in  the 
case  of  Strickland  v.  Washington,  466 
U.S.  668  (1984). 

Change:  The  Secretary  has  added  a 
new  paragraph  (b)(2)  to  S  33.18,  giving 
ALJs  the  authority  to  determine  that  a 
non-attorney  representative  is  incapable 
of  rendering  reasonably  effective 
assistance,  and  to  disqualify  such  a 
representative. 

Reconsideration  of  initial  decisions. 
(Section  33.38) 

Discussion:  As  written  in  the  NPRM, 
paragraph  (f),  read  together  with 
§  33.39(b)(1),  could  have  been  read  to 
preclude  appeal  by  the  defendant  to  the 
Secretary  during  the  pendency  of  a 
reconsideration  motion. 

Change:  The  Secretary  has  revised 
paragraph  (f)  and  added  a  new 
paragraph  (g)  to  make  it  clear  that  the 
defendant  may  appeal  an  ALJ  decision 
to  the  Secretary  at  any  time  within 
during  the  prescribed  time  limit  for 
appeal,  regardless  of  whether  or  not  a 
motion  for  reconsideration  is  made  (see 
statement  below  with  respect  to 
"Appeal  to  Department  head"  (§33.39)). 


Appeal  to  Department  head.  (Section 
§33.39) 

Discussion:  As  it  was  previously 
written,  paragraph  (b)(1)  could  have 
been  read  to  preclude  appeal  by  the 
defendant  of  an  ALJ  decision  during  the 
pendency  of  a  reconsideration  motion. 

Change:  The  Secretary  has  revised 
paragraph  (b)(1)  to  make  it  clear  that  a 
motion  by  the  Department  for 
reconsideration  of  an  ALJ  decision  does 
not  preclude  the  defendant  from 
appealing  that  decision  to  the  Secretary 
at  any  time  during  the  prescribed  time 
limit  for  appeal.  However,  a  motion  for 
reconsideration  automatically  stays 
consideration  of  the  appeal  pending 
resolution  of  the  motion. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  by  that 
order. 

Paperwork  Reduction  Act  of  1960 

The  regidations  have  been  examined 
under  the  Paperwork  Reduction  Act  of 
1980  and  have  been  found  to  contain  no 
information  collection  requirements. 

Educational  Impact 

Based  on  a  review  of  the  rule-making 
record  the  Secretary  has  determined 
that  the  regulations  in  this  document  do 
not  require  transmission  of  information 
that  is  being  gathered  by  or  is  available 
from  any  other  agency  or  authority  of 
the  United  States. 

List  of  SubjecU  in  34  CFR  Part  33 

Administrative  practice  and 
procedure.  Fraud,  Investigations,  Law 
enforcement.  Lawyers,  Penalties. 

(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply.) 

Dated:  April  7. 1988. 
William  |.  Bennett, 
Secretary  of  Education. 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by  adding  a 
new  Part  33  to  read  as  follows: 

PART  33— PROGRAM  FRAUD  CIVIL 
REMEDIES  ACT 

Sec. 

33.1  Basis  and  purpose. 

33.2  Definitions. 

33.3  Basis  for  dvil  penalties  and 
assessments. 

33.4  Investigation. 

33.5  Review  by  the  reviewing  ofndaL 

33.6  Prerequisites  for  issuing  a  complaint. 

33.7  Complaint. 

33.8  Service  of  complaint. 

33.9  Answer. 


Sec. 

33.10  Default  upon  failure  to  file  an  answer. 

33.11  Referral  of  complaint  and  answer  to 
the  ALJ. 

33.12  Notice  of  hearing. 

33.13  Parties  to  the  hearing. 

33.14  Separation  of  functions. 

33.15  Ex  parte  contacts. 

33.16  Disqualification  of  reviewing  official 
or  ALJ. 

33.17  Rights  of  parties. 

33.18  Authority  of  the  AL). 

33.19  Prehearing  conferences. 

33.20  Disclosure  of  documents. 

33.21  Discoveiy. 

33.22  Exchange  of  witness  lists,  statements 
and  exhibits. 

33.23  Subpoenas  for  attendance  at  hearing. 

33.24  Protective  order. 

33.25  Feet. 

33.28    Form,  fiUng  and  service  of  papers. 

33.27  Computation  of  time. 

33.28  Motions. 

33.29  Sanctions. 

33.30  The  hearing  and  burden  of  proof. 

33.31  Determining  the  amount  of  penalties 
and  assessments. 

33.32  Ix>cation  of  hearing. 

33.33  Wimesses. 

33.34  Evidence. 

33.35  The  record. 

33.36  Post-bearing  briefs. 

33.37  Initial  decision. 

33.38  Reconsideration  of  initial  decision. 

33.39  Appeal  to  Department  head. 

33.40  Stays  ordered  by  the  Department  of 
Justice. 

33.41  Stay  pending  appeal. 

33.42  Judicial  review. 

33.43  Collection  of  civil  penalties  and 
assessments. 

33.44  Right  to  administrative  offset 

33.45  Deposit  in  Treasury  of  United  States. 

33.46  Compromise  or  setUonent 

33.47  Limitations. 

Authority:  31  U.S.C.  3801-3812.  unless 
otherwise  noted. 

§  33.1    Basis  and  purpose. 

(a)  Basis.  This  part  implements  the 
Program  Fraud  QvU  Remedies  Act  of 
1986,  Pub.  L  No.  99-509, 6101  through 
6104. 100  Stat  16674  (October  21. 1986), 
to  be  codified  at  31  U.S.C.  3801  through 
3812.  This  law  (31  U.S.C.  3809)  requires 
each  Federal  department  head  to 
promulgate  regulations  necessary  to 
implement  the  provisions  of  the  statute. 

(Authority:  31  U.S.C.  3809) 

(b)  Purpose.  This  part — 

(1)  Establishes  administrative 
procedures  for  imposing  civil  penalties 
and  assessments  against  persons  who 
make,  submit,  or  present  or  cause  to  be 
made,  submitted,  or  presented,  false, 
fictitious,  or  fraudulent'claims  or  written 
statements  to  the  Department  or  to  its 
agents;  and 

(2)  Specifies  the  hearing  and  appeal 
rights  of  persons  subject  to  allegations 
of  liability  for  those  penalties  and 
assessments. 
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(Authority:  31  U.S.C  3809)  1 

S33.2    Dcflntboiw.  | 

As  used  in  tliis  part  I 

"ALJ"  means  an  Administrative  Law 
Judge  in  the  Department  appointed 
pursuant  to  5  U.S.C.  3105  or  detailed  to 
tlie  Department  pursuant  to  5  U.S.C. 
3344. 

(Authority:  31  U.S.a  3801(a)(7)(A)) 

"Benefits",  as  used  in  (he  definition  of 
"statement"  means  anything  of  value, 
including  but  no  limited  to  any 
advantage,  preference,  privilege,  license, 
permit,  favorable  decision,  ruling,  status, 
or  loan  guarantee. 

(Authority:  31  U.S.C.  3809)  ! 

"Claim"  means  any  request  demand, 
or  submission — 

(a)  Made  to  the  Department  for 
property,  services,  or  money  (including 
money  representing  grants,  cooperative 
agreements,  loans,  insurance,  or 
benefits); 

(b)  Made  to  a  recipient  of  property, 
services,  or  money  bom  the  Department 
or  to  a  party  to  a  contract  or  agreement 
with  the  Department — 

(1)  For  property  or  services  if  the 
United  States— 

(i)  Provided  the  property  or  services; 

(ii)  Provided  any  portion  of  the  funds 
for  the  purchase  of  the  property  or  i 
services;  or  j 

(iii)  Will  reimburse  the  recipient  or 
party  for  the  purchase  of  the  property  pr 
services:  or 

(2)  For  the  payment  of  money  ' 
(including  money  representing  grants, 
cooperative  agreements,  loans,  | 
insurance,  or  benefits)  if  the  United     ! 
States— 

(i)  Provided  any  portion  of  the  money 
requested  or  demanded; 

(ii)  Will  reimburse  the  recipient  or 
party  for  any  portion  of  the  money  paid 
on  that  request  or  demand;  or  i 

(iii)  Will  guarantee  qf  reinsure  any  : 
portion  of  a  loan  made  by  the  party;  or 

(c)  Made  to  the  Department  which  has 
the  effect  of  decreasing  an  obligation  to 
pay  or  account  for  property,  services,  or 
money. 

(Authority:  31  U.S.C  3801(a)(3)) 

"Complaint"  means  the  administrative 
complaint  served  by  the  reviewing 
official  on  the  defendant  under  §  33.7. 

(Authority:  31  U.S.C.  3800) 

"Defendant"  means  any  person 
alleged  in  a  complaint  under  $  33.7  to  be 
liable  for  a  civil  peftalty  or  assessment 
under  §  33.3. 

(Authority:  31  U.S.C.  3809) 

"Department"  means  the  United 
States  Department  of  Education. 

(Authority:  31  U.S.C.  3800) 


"Department  head"  means  the 
Secretary  or  Under  Secretary  of  the 
United  States  Department  qf  Education. 

(Authority:  31  U.S.C.  3801(a)(2)) 

"Government"  means  the  United 
States  Government 

(Authority:  31  U.S.C.  3809) 

"Individual"  means  a  natural  person. 

(Authority:  31  U.S.C.  3809) 

"Initial  decision"  means  the  written 
decision  of  the  AL)  required  by  §  33.10 
or  §  33.37,  and  includes  a  revised  initial 
decision  issued  following  a  remand  or  a 
motion  for  reconsideration. 

(Authority:  31  U.S.C.  3803(h)) 

"Investigating  official"  means  the 
Inspector  General  of  the  Department  or 
an  officer  or  employee  of  the  OfGce  of 
the  Inspector  General  designated  by  the 
Inspector  General  and  serving  in  a 
position  for  which  the  rate  of  basic  pay 
is  not  less  than  the  minimum  rate  of 
basic  pay  for  grade  GS-16  under  the 
General  Schedule. 

(Authority:  31  U.S.C.  3a01(4)(A)(i)) 

"Knows  or  has  reason  to  know," 
means  that  a  person,  with  respect  to  a 
claim  or  statement — 

(a)  Has  actual  knowledge  that  the 
claim  or  statement  is  false,  fictitious,  or 
fraudulent 

(b)  Acts  in  deliberate  ignorance  of  the 
truth  or  falsity  of  the  claim  or  statement 
or 

(c)  Acts  in  reckless  disregard  of  the 
truth  or  falsity  of  the  claim  or  statement 

(Authority:  31  U.S.C  3801(5)) 

"Makes"  includes  the  terms  presents, 
submits,  and  causes  to  be  made, 
presented,  or  submitted. 

(Authority:  31  U.S.C.  3802(a)) 

"Person"  means  any  individual, 
partnership,  corporation,  association,  or 
private  organization. 

(Authority:  31  U.S.C.  3801(a)(6)) 

"Representative"  means, — 

(a)  an  attorney  who  is  a  member  in 
good  standing  of  the  bar  of  any  State, 
territory,  possession  of  the  United 
States,  the  District  of  Columbia,  or  the 
Commonwealth  of  Puerto  Rico;  or 

(b)  any  other  person  designated  by  a 
party  in  writing,  provided  that  the 
designation  includes  a  certification  that 
the  party  understands  the  nature  and 
consequences  of  an  administrative 
enforcement  action  under  this  part,  and 
that  he  or  she  has  the  right  to 
representation  by  counsel  or  to  self- 
representation. 

(Authority:  31  U.S.C  3803(8)(2)(F)) 


"Reviewing  official"  means  the 
General  Counsel  of  the  Department  or 
his  or  her  designee  who  is — 

(a)  Not  subject  to  supervision  by,  or 
required  to  report  to,  the  investigating 
official;  and 

(b)  Not  employed  in  the  organizational 
unit  of  the  Department  in  which  the 
investigating  official  is  employed;  and 

(c)  Serving  in  a  position  for  which  the 
rate  of  basic  pay  is  not  less  than  the 
minimum  rate  of  basic  pay  for  grade 
GS-16  under  the  General  Schedule. 

(Authority:  31  U.S.C.  3801(8)) 

"Statement"  means  any 
representation,  certification,  affirmation, 
document,  record,  or  accounting  or 
bookkeeping  entry  made — 

(a)  With  respect  to  a  claim  or  to 
obtain  the  approval  or  payment  of  a 
claim  (including  relating  to  eligibility  to 
make  a  claim);  or 

(b)  With  respect  to  (including  relating 
to  eligibility  for) — 

(1)  A  contract  with,  or  a  bid  or 
proposal  for  a  contract  with;  or 

(2)  A  grant  cooperative  agreement 
loan,  or  benefit  from; 

the  Department,  or  any  State,  political 
subdivision  of  a  State,  or  other  party,  if 
the  United  States  Government  provides 
any  portion  of  the  money  or  property 
under  the  contract  or  for  the  grant,  loan, 
cooperative  agreement  or  benefit,  or  if 
the  Government  will  reimburse  or 
reinsure  the  State,  political  subdivision, 
or  party  for  any  portion  of  the  money  or 
property  under  the  contract  or  for  the 
grant,  cooperative  agreement,  loan,  or 
benefit 

(Authority:  31  U.S.C  3801(9)) 
S33.3    Basis  for  dvHpenaitiM  and 


(a)  Claims.  (1)  Any  person  who  makes 
a  claim  that  the  person  knows  or  has 
reason  to  know — 

(i)  Is  false,  fictitious,  or  fraudulent 

(ii)  Includes  or  is  supported  by  any 
written  statement  which  asserts  a 
material  fact  which  is  false,  fictitious,  or 
fraudulent 

(iii)  Includes  or  is  supported  by  any 
written  statement  that — 

(A)  Omits  a  material  fact 

(B)  Is  false,  fictitious,  or  fraudulent  as 
a  result  of  such  omission;  and 

(C)  Is  a  statement  in  which  the  person 
making  such  statement  has  a  duty  to 
include  such  material  fact  or 

(iv)  Is  for  payment  for  the  provision  of 
property  or  services  which  the  person 
has  not  provided  as  claimed; 

shall  be  subject  in  addition  to  any  other 
remedy  that  may  be  prescribed  by  law. 


to  a  civil  penalty  of  not  mote  than  $5,000 
for  each  claim. 

.(2)  Each  voucher,  invoice,  claim  form, 
or  other  individual  request  or  demand 
for  property,  services,  or  mon^y 
constitutes  a  separate  claim. 

(3)  A  claim  is  considered  made  to  the 
Department  a  recipient  or  party  when 
that  claim  is  actually  made  to  an  agent 
fiscal  intermediary,  or  other  entity, 
including  any  State  or  political 
subdivision  thereof,  acting  for  or  on 
behalf  of  the  Department,  a  recipient  or 
party. 

(4)  Each  claim  for  property,  services, 
or  money  is  subject  to  a  civil  penalty 
regardless  of  wliether  the  property, 
services,  or  money  is  actually  delivered 
or  paid. 

(5)  If  the  Government  has  made  any 
payment  (including  transferred  property 
or  provided  services)  on  a  claim,  a 
person  subject  to  a  civil  penalty  under 
paragraph  (a)(1)  of  this  section  is  also 
subject  to  an  assessment  of  not  more 
than  twice  the  amount  of  that  claim  or 
that  portion  thereof  that  is  determined  to 
be  in  violation  of  paragraph  (a)(1)  of  this 
section.  The  assessment  is  in  lieu  of 
damages  sustained  by  the  Government 
because  of  that  claim. 

(Authority:  31  U.S.C  3802(a)(1)) 

(b)  Statements.  (1)  Any  person  who 
makes  a  written  statement  that — 

(i)  The  person  knows  or  has  reason  to 
know — 

(A)  Asserts  a  material  fact  which  is 
false,  fictitious,  or  fraudulent;  or 

(B)  Is  false,  fictitious,  or  fraudulent 
because  it  omits  a  material  fact  that  the 
person  making  the  statement  has  a  duty 
to  include  in  the  statement;  and 

(ii)  Contains  or  is  accompanied  by  an 
express  certification  or  affirmation  of 
the  truthfukiess  and  accuracy  of  the 
contents  of  the  statement 
shall  be  subject,  in  addition  to  any  other 
remedy  that  may  be  prescribed  by  law, 
to  a  civil  penalty  of  not  more  than  $5,000 
for  each  statement. 

(2)  Each  written  representation, 
certification,  or  affirmation  constitutes  a 
separate  statement. 

(3)  A  statement  is  considered  made  to 
the  Department  when  the  statement  is 
actually  made  to  an  agent  fiscal 
intermediary,  or  other  entity,  including 
any  State  or  political  subdivision 
thereof,  acting  for  or  on  behalf  of  the 
Department. 

(Authority:  31  U.S.C  3802(a)(2)) 

(c)  No  proof  of  specific  intent  to 
defraud  is  required  to  establish  liability 
under  this  section. 

(Authority:  31  U.S.C.  3801(5)) 

(d)  In  any  case  in  which  it  is 
determined  that  more  than  one  person  is 


liable  for  making  a  claim  or  statement 
under  this  section,  each  of  those  persons 
may  be  held  liable  for  a  civil  penalty 
under  this  section. 
(Authority:  31  U.S.C  3802(a)) 

(e)  In  any  case  in  which  it  is 
determined  that  more  than  one  person  is 
liable  for  making  a  claim  under  this 
section  of  which  the  Government  has 
made  payment  (including  transferred 
property  or  provided  services),  an 
assessment  may  be  imposed  against  any 
of  those  persons  or  jointly  and  severally 
against  any  combination  of  those 
persons. 

(Authority:  31  U.aC  3802(a)(1):  3809) 

§33.4    InvMtigationL 

(a)  If  an  investigating  official 
concludes  that  a  subpoena  pursuant  to 
the  authority  conferred  by  31  U.S.C. 
3604(a)  is  warranted — 

(1)  The  subpoena  so  issued  must 
notify  the  person  to  whom  it  is 
addressed  of  the  authority  under  which 
the  subpoena  is  issued  and  must  identify 
the  records  or  documents  sought 

(2)  The  investigating  official  may 
designate  a  person  to  act  on  his  or  her 
behalf  to  receive  the  documents  sought; 
and 

(3)  The  person  receiving  the  subpoena 
is  required  to  tender  to  the  investigating 
official  or  the  person  designated  to 
receive  the  documents  a  certification 
that  the  documents  sought  have  been 
produced,  or  that  the  documents  are  not 
available  and  the  reasons  therefore,  or 
that  the  documents,  suitably  identified, 
have  been  withheld  based  upon  the 
assertion  of  an  identified  privilege. 

(Authority:  31  U.S.C.  3804(a)) 

(b)  If  the  investigating  official 
concludes  that  an  action  under  the 
Program  Fraud  Civil  Remedies  Act  may 

.  be  warranted,  the  investigating  official 
shall  submit  a  report  containing  the 
findings  and  conclusions  of  the 
investigation  to  the  reviewing  official. 

(Authority:  31  U.S.C.  3803(a)(1)) 

(c)  Nothing  in  this  section  precludes  or 
limits  an  investigating  official's 
discretion  to  refer  allegations  directly  to 
the  Department  of  Justice  for  suit  imder 
the  False  Claims  Act  or  other  civil  relief, 
or  to  defer  or  postpone  a  report  or 
referral  to  the  reviewing  official  to  avoid 
interference  with  a  criminal 
investigation  or  prosecution. 

(Authority:  31  U.S.C.  3800) 

(d)  Nothing  in  this  section  modifies 
any  responsibiUty  of  an  investigating 
official  to  report  violations  of  criminal 
law  to  the  Attorney  General. 

(Authority:  31  U.S.C.  3803(a)(1)) 


S33^    Review  by  tlwrevtowlngofflciaL 

(a)  If,  based  on  the  report  of  the 
investigating  official  under  {  33.4(b),  the 
reviewing  official  determines  that  there 
is  adequate  evidence  to  believe  that  a 
person  is  liable  under  S  33.3  of  this  part, 
the  reviewing  official  transmits  to  the 
Attorney  General  a  written  notice  of  the 
reviewing  official's  intention  to  issue  a 
complaint  under  9  33.7. 

(b)  The  notice  must  include — 

(1)  A  statement  of  the  reviewing 
official's  reasons  for  issuing  a  complaint 

(2)  A  statement  specifying  the 
evidence  that  supports  the  allegations  of 
liability; 

(3)  A  description  of  the  claims  or      , 
statements  upon  which  the  allegations 
of  liability  are  based: 

(4)  An  estimate  of  the  amount  of 
money  or  the  value  of  property,  services, 
or  other  benefits  requested  or  demanded 
in  violation  of  §  33.3; 

(5)  A  statement  of  any  exculpatory  or 
mitigating  circumstances  that  may  relate 
to  the  claims  or  statements  known  by 
the  reviewing  official  or  the 
investigating  official;  and 

(6)  A  statement  that  there  is  a 
reasonable  prospect  of  collecting  an 
appropriate  amount  of  penalties  and 
assessments.  Such  a  statement  may  be 
based  upon  information  then  known  or 
an  absence  of  any  information 
indicating  that  the  person  may  t>e 
unable  to  pay  such  an  amount 

(Authority:  31  U.S.C.  3803(a)(2);  3809(2)) 

§  33.6    Prersquisitet  for  Issuing  ■ 
complaint 

(a)  The  reviewing  official  may  issue  a 
complaint  under  §  33.7  only  if— 

(1)  The  Department  of  Justice 
approves  the  issuance  of  a  complaint  in 
a  written  statement  described  in  31 
U.S.C.  3803(b)(1):  and 

(2)  In  the  case  of  allegations  of 
liability  under  I  33.3(a)  with  respect  to  a 
claim,  the  reviewing  official  determines 
that,  with  respect  to  that  claim  or  a 
group  of  related  claims  submitted  at  the 
same  time  the  claim  is  submitted  (as 
defined  in  paragraph  (b)  of  this  section), 
the  amount  of  money  or  the  value  of 
property  or  services  demanded  or 
requested  in  violation  of  §  33.3(a)  does 
not  exceed  $150,000. 

(b)  For  the  purposes  of  this  section,  a 
related  group  of  claims  submitted  at  the 
same  time  includes  only  those  claims 
arising  from  the  same  transaction  {e.g., 
grant  cooperative  agreement,  loan, 
application,  or  contract)  that  are 
submitted  simultaneously  as  part  of  a 
single  request  demand,  or  submission. 

(c)  Nothing  in  this  section  may  be 
construed  to  limit  the  reviewirtg 
official's  authority  to  join  in  a  single 
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complaint  against  a  person  claims  that 
are  unrelated  or  were  not  submitted 
simultaneously,  regardless  of  the 
amount  of  money,  or  the  value  of 
property  or  services,  demanded  or 
requested. 

(Authority:  31  U.S.C.  3803(b).  (c)) 

§33.7    ComptainL 

(a)  On  or  after  the  date  the 
Department  of  Justice  approves  the 
issuance  of  a  complaint  in  accordance 
with  31  U.S.C.  3803(b)(1).  the  reviewing 
official  may  serve  a  complaint  on  the 
defendant,  as  provided  in  §  33.8. 

(b)  The  complaint  must  state — 

(1)  The  allegations  of  Uability  against 
the  defendant,  including  the  statutory 
basis  for  liability,  an  identification  of 
the  claims  or  statements  that  are  the 
basis  for  the  alleged  liability,  and  the 
reasons  why  liability  allegedly  arises 
from  those  claims  or  statements; 

(2)  The  maximum  amount  of  penalties 
and  assessments  for  which  the 
defendant  may  be  held  liable;  { 

(3)  Instructions  for  filing  an  answer  to 
request  a  hearing,  including  a  speciflc 
statement  of  the  defendant's  right  to 
request  a  hearing  by  filing  an  answer 
and  to  be  represented  by  a 
representative;  and 

(4)  That  failure  to  file  an  answer 
within  30  days  of  service  of  the 
complaint  will  result  in  the  imposition  of 
the  maximum  amount  of  penalties  and 
assessments  without  right  to  appeal,  as 
provided  in  S  33.10. 

(c)  At  the  same  time  the  reviewing 
o^cial  serves  the  complaint,  he  or  she 
shall  serve  the  defendant  with  a  copy  of 
the  regulations  in  this  part. 

(Authority:  31  U.S.C.  3803(a)) 

§33.S    S«fvic«  of  compteinL 

(a)  Service  of  a  complaint  must  be 
made  by  certified  or  registered  mail  or 
by  delivery  in  any  manner  authorized  by 
Rule  4(d)  of  the  Federal  Rules  of  Civil 
Procedure.  Service  is  complete  upon 
receipt 

(b)  Proof  of  service,  stating  the  name 
and  address  of  the  person  on  whom  the 
complaint  was  served,  and  the  manner 
and  date  of  service,  may  be  made  by— 

(1)  Affidavit  of  the  individual  serving 
the  complaint  by  delivery; 

(2)  An  acknowledged  United  States 
Postal  Service  return  receipt  card;  or 

(3)  Written  acknowledgment  of  receipt 
by  the  defendant  or  his  representative. 
(Authority:  31  U.S.C.  3802(d)) 


§33.9 

(a)  The  defendant  may  request  a 
hearing  by  fiUng  an  answer  with  the 
reviewing  official  within  30  days  of 
service  of  the  complaint.  An  answer  is 
deemed  to  be  a  request  for  hearing. 


(b)  In  the  answer,  the  defendant — 

(1)  Shall  admit  or  deny  each  of  the 
allegations  of  liability  made  in  the 
complaint: 

(2)  Shall  state  any  defense  on  which 
the  defendant  intends  to  rely; 

(3)  May  state  any  reasons  why  the 
defendant  contends  that  the  penalties 
and  assessments  should  be  less  than  the 
statutory  maximum;  and 

(4)  Shall  state  the  name,  address,  and 
telephone  number  of  the  person 
authorized  by  the  defendant  to  act  as 
defendant's  representative,  if  any. 

(c)  If  the  defendant  is  unable  to  flle  an 
answer  meeting  the  requirements  of 
paragraph  (b)  of  this  section  within  the 
time  provided,  the  defendant  may, 
before  the  expiration  of  30  days  horn 
service  of  the  complaint,  file  with  the 
reviewing  official  a  general  answer 
denying  liability  and  requesting  a 
hearing,  and  a  request  for  an  extension 
of  time  within  which»to  file  an  answer 
meeting  the  requirements  of  paragraph 
(b)  of  this  section.  The  reviewing  official 
shall  file  promptly  with  the  ALJ  the 
complaint,  the  general  answer  denying 
liability,  and  the  request  for  an 
extension  of  time  as  provided  in  5  33.11 
for  good  cause  shown,  the  AL)  may 
grant  the  defendant  up  to  30  additional 
days  within  which  to  file  an  answer 
meeting  the  requirements  of  paragraph 

(b)  of  this  section. 

(Authority:  31  U.S.C.  3803(d)(2).  3809) 

§  33.10    Default  upon  failure  to  file  an 
answer. 

(a)  If  the  defendant  does  not  file  an 
answer  within  the  time  prescribed  in 
S  33.9(a).  the  reviewing  official  may 
refer  the  complaint  to  the  AL). 

(b)  Upon  the  referral  of  the  complaint 
the  ALJ  shall  promptly  serve  on 
defendant  in  the  manner  prescribed  in 

§  33.8,  a  notice  that  an  initial  decision 
will  be  issued  under  this  section. 

(c)  The  AL]  shall  assume  the  facts 
alleged  in  the  complaint  to  be  true  and, 
if  those  facts  establish  liability  under 

§  33.3.  the  AL]  shall  issue  an  initial 
decision  imposing  the  maximum  amount 
of  penalties  and  assessments  allowed 
under  the  statute. 

(d)  Except  as  otherwise  provided  in 
this  section,  by  failing  to  file  a  timely 
answer  the  defendant  waives  any  right 
to  further  review  of  the  penalties  and 
assessments  imposed  under  paragraph 

(c)  of  this  section,  and  the  initial 
decision  becomes  final  and  binding 
upon  the  parties  30  days  after  it  is 
issued. 

(e)  If,  before  such  an  initial  decision 
becomes  final,  the  defendant  files  a 
motion  with  the  AL)  seeking  to  reopen 
on  the  grounds  that  extraordinary 
circumstances  prevented  the  defendant 


from  filing  an  answer,  the  initial 
decision  must  be  stayed  pending  the 
ALJ's  decision  on  the  motion. 

(f)  If,  on  such  a  motion,  the  defendant 
can  demonstrate  extraordinary 
circumstances  excusing  the  failure  to  file 
a  timely  answer,  the  AL)  shall  withdraw 
the  initial  decision  under  paragraph  (c) 
of  this  section,  if  such  a  decision  has 
been  issued,  and  shall  grant  the 
defendant  an  opportunity  to  answer  the 
complaint. 

(g)  A  decision  of  the  AL)  denying  a 
defendant's  motion  under  paragraph  (e) 
of  this  section  is  not  subject  to 
reconsideration  under  S  33.38. 

(h)  The  defendant  may  appeal  to  the 
Department  head  the  decision  denying  a 
motion  to  reopen  by  filing  a  notice  of 
appeal  with  the  Department  head  within 
15  days  after  the  AL)  denies  the  motion. 
The  timely  filing  of  a  notice  of  appeal 
stays  the  initial  decision  until  the 
Department  head  decides  the  issue. 

(i)  If  the  defendant  files  a  timely 
notice  of  appeal  with  the  Department 
head,  the  AL)  shall  forward  the  record 
of  the  proceeding  to  the  Department 
head. 

(j)  The  Department  head  decides 
expeditiously  whether  extraordinary 
circumstances  excuse  the  defendant's 
failure  to  file  a  timely  answer  based 
solely  on  the  record  before  the  AL). 

(k)  If  the  Department  head  decides 
that  extraordinary  circumstances  excuse 
the  defendant's  failure  to  file  a  timely 
answer,  the  Department  head  remands 
the  case  to  the  AL)  with  instructions  to 
grant  the  defendant  an  opportunity  to 
answer. 

(I)  If  the  Department  head  decides 
that  the  defendant's  failure  to  file  a 
timely  answer  is  not  excused,  the 
Department  head  reinstates  the  initial 
decision  of  the  AL),  which  becomes  final 
and  binding  upon  the  parties  30  days 
after  the  Department  head  issues  that 
decision. 

{Authority:  31  U.S.C.  3809) 

§33.11    Referral  of  complaint  and  answer 
to  the  AU. 

Upon  receipt  of  an  answer,  the 
reviewing  official  shall  file  the 
complaint  and  answer  with  the  AL). 

(Authority:  31  U.S.C  3803(d)(2);  3809) 

§33.12    Notice  of  hearing. 

(a)  When  the  AL)  receives  the 
complaint  and  answer,  the  AL)  shall 
promptly  serve  a  notice  of  hearing  upon 
the  defendant  in  the  manner  prescribed 
by  §  33.6.  At  the  same  time,  the  AL) 
shall  send  a  copy  of  the  notice  to  the 
representative  for  the  Government. 

(b)  The  notice  must  include — 


(1)  The  tentative  time  and  place,  and 
the  natiu-e  of  the  hearing; 

(2)  The  legal  authority  and  jurisdiction 
under  which  the  hearing  is  to  be  held; 

.    (3)  The  matters  of  fact  and  law  to  be 
asserted; 

(4)  A  description  of  the  procedures  for 
the  conduct  of  the  hearing; 

(5)  The  name,  address,  and  telephone 
number  of  the  representative  of  the 
Government  and  of  the  defendant,  if 
any;  and 

(6)  Such  other  matters  as  the  AL] 
deems  appropriate. 

(Authority:  31  U.S.C.  3803(g)(2)(A)) 
§33.13    Parties  to  the  hearing. 

•    (a)  The  parties  to  the  hearing  are  the 
defendant  and  the  Department 

(b)  Pursuant  to  31  U.S.C.  3730(c)(5),  a 
private  plaintiff  under  the  False  Claims 
Act  may  participate  in  these 
proceedings  to  the  extent  authorized  by 
the  provisions  of  that  Act  * 

(Authority:  31  U.S.C.  3803(8)(2)) 
§  33.14    Separation  of  functions. 

(a)  The  investigating  official,  the 
reviewing  official,  and  any  employee  or 
agent  of  the  Department  who  takes  part 
in  investigating,  preparing,  or  presenting 
a  particular  case  may  not,  in  that  case  or 
a  factually  related  case — 

(1)  Participate  in  the  hearing  as  the 
AL); 

(2)  Participate  or  advise  in  the  initial 
decision  or  the  review  of  the  initial 
decision  by  the  Department  head, 
except  as  a  witness  or  a  representative 
in  public  proceedings;  ax 

(3)  Make  the  collection  of  penalties 
and  assessments  under  31  U.S.C.  3806. 

(b)  The  AL)  may  not  be  responsible  to, 
or  subject  to  the  supervision  or  direction 
of,  the  investigating  official  or  the 
reviewing  official. 

(c)  Except  as  provided  in  paragraph 
(a)  of  this  section,  the  representative  for 
the  Government  may  be  employed 
anywhere  in  the  Department  including 
in  the  offices  of  either  the  investigating 
official  or  the  reviewing  official. 
(Authority:  31  U.S.C.  3a09(i)(2)) 

§  33.15    Ex  parte  contacts. 

No  party  or  person  (except  employees 
of  the  ALj's  office)  may  conununicate  in 
any  way  with  the  AL)  on  any  matter  at 
issue  in  a  case,  unless  on  notice  and 
opportunity  for  all  parties  to  participate. 
This  provision  does  not  prohibit  a 
person  or  party  from  inquiring  about  the 
status  of  a  case  or  asking  routine 
questions  concerning  administrative 
functions  or  procedures. 

(Authority:  31  U.S.C.  3803(g)(1)(A)) 


§33.16    Disqualification  Of  reviewing 
official  or  AU. 

(a)  A  reviewing  official  or  AL)  in  a 
particular  case  may  disqualify  himself 
or  herself  at  any  time. 

(b)  A  party  may  file  with  the  AL)  a 
motion  for  disqualification  of  a 
reviewing  official  or  an  AL).  That 
motion  must  be  accompanied  by  an 
affidavit  alleging  personal  bias  or  other 
reason  for  disqualification. 

(c)  The  motion  and  affidavit  must  be 
filed  promptly  upon  the  party's 
discovery  of  reasons  requiring 
disqualification,  or  the  objections  are 
deemed  waived. 

(d)  The  affidavit  must  state  specific 
facts  that  support  the  party's  belief  Uiat 
personal  bias  or  other  reason  for 
disqualification  exists  and  the  time  and 
circumstances  of  the  party's  discovery 
of  those  facts.  It  must  be  accompanied 
by  a  certificate  of  the  representative  of 
record  that  it  is  made  in  good  faith. 

(e)  Upon  the  filing  of  the  motion  and 
affidavit,  the  AL)  shall  not  proceed 
further  in  the  case  until  he  or  she 
resolves  the  matter  of  disqualification  in 
accordance  with  paragraph  (f)  of  this 
section. 

(f)(1)  If  the  ALJ  determines  that  a 
reviewing  official  is  disqualified,  the  AL] 
shall  dismiss  the  complaint  without 
prejudice. 

(2)  If  the  AL)  disqualifies  himself  or 
herself,  the  case  must  be  reassigned 
promptly  to  another  AL). 

(3)  If  the  AL)  denies  a  motion  to 
disqualify,  the  Department  head  may 
determine  the  matter  only  as  part  of  his 
or  her  review  of  the  initial  decision  upon 
appeal,  if  any. 

(Authority:  31  U.S.C.  3803(g)(2)(G)) 

§33.17    RighU  Of  parties. 

Except  as  otherwise  limited  by  this 
part,  all  parties  may — 

(a)  Be  accompanied,  represented,  and 
advised  by  a  representative  (as  defined 
in  §  33.2); 

(b)  Participate  in  any  conference  held 
by  the  AL): 

(c)  Conduct  discovery  under  S  33.21; 

(d)  Agree  to  stipulations  of  fact  or 
law,  which  must  be  made  part  of  the 
record; 

(e)  Present  evidence  relevant  to  the 
issues  at  the  hearing; 

tf)  Present  and  cross-examine 
witnesses; 

(g)  Present  oral  arguments  at  the 
hearing  as  permitted  by  the  AL);  and 

(h)  Submit  written  briefs  and 
proposed  findings  of  fact  and 
conclusions  of  law  after  the  hearing. 

(Authority:  31  U.S.C.  3803(g)  (2)  (E).  (F), 
(3)(B)(ii)) 


§33.18    Authority  Of  the  ALJ. 

(a)  The  AL]  shall  conduct  a  fair  and 
impartial  hearing,  avoid  delay,  maintain 
order,  and  assure  that  a  record  of  the 
proceeding  is  made. 

(b)  The  AL)  has  the  authority  to— 

(1)  Set  and  change  the  date,  time,  and 
place  of  the  hearing  upon  reasonable 
notice  to  the  parties; 

(2)  Disqualify  a  non-attorney 
representative  (designated  as  described 
in  the  §  33.2  definitions  of 
"representative")  if  the  AL]  determines 
that  the  representative  is  incapable  of 
rendering  reasonably  effective 
assistance; 

(3)  Continue  or  recess  the  hearing  in 
whole  or  in  part  for  a  reasonable  period 
of  time; 

(4)  Hold  conferences  to  identify  or 
simplify  the  issues,  or  to  consider  other 
matters  that  may  aid  in  the  expeditious 
disposition  of  the  proceeding; 

(5)  Administer  oaths  and  affirmations; 

(6)  Issue  subpoenas  requiring  the 
attendance  of  witnesses  and  the 
production  of  documents  at  depositions 
or  at  hearings; 

(7)  Rule  on  motions  and  other 
procedural  matters; 

(8)  Regulate  the  scope  and  timing  of 
discovery; 

(9)  Regulate  the  course  of  the  hearing 
and  the  conduct  of  representatives  and 
parties; 

(10)  Examine  witnesses; 

(11)  Receive,  rule  on,  exclude,  or  limit 
evidence; 

(12)  Upon  motion  of  a  party,  take 
official  notice  of  facts; 

(13)  Upon  motion  of  a  party,  decide 
cases,  in  whole  or  in  part,  by  summary 
judgment  if  there  is  no  disputed  issue  of 
material  fact; 

(14)  Conduct  any  conference, 
argument,  or  hearing  on  motions  in 
person  or  by  telephone;  and 

(15)  Exercise  such  other  authority  as 
is  necessary  to  carry  out  the 
responsibilities  of  the  AL)  under  this 
part. 

(c)  The  AL]  does  not  have  the 
authority  to  find  Federal  statutes  or 
regulations  invalid. 

(Authority:  31  U.S.C.  3803(g)) 

§  33.19    Prehearing  conferences. 

(a)  The  AL]  may  schedule  perhearing 
conferences  as  appropriate. 

(b)  Upon  the  motion  of  any  party,  the 
AL)  shall  schedule  at  least  one 
perhearing  conference  at  a  reasonable 
time  in  advance  of  the  hearing. 

(c)  The  ALJ  may  use  prehearing 
conferences  to  discuss  the  following: 

(1)  Simplification  of  the  issues. 
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(2)  The  neoeMity  or  desirability  of 
amendments  to  tlie  pleadings,  including 
the  need  for  a  more  definite  statement. 

(3J  Stipulations,  admissions  of  fact  or 
as  to  the  contents  and  authenticity  of 
documents.  , 

(4)  Whether  the  parties  can  agree  to 
submission  of  the  case  on  a  stipulated 
record. 

(5)  Whether  a  party  chooses  to  waive 
appearance  at  an  oral  hearing  and  to 
submit  only  documentary  evidence 
(subject  to  the  ob)ection  of  other  parties) 
and  written  aigiuoeot. 

(6)  Limitadon  of  the  Dumber  of 
witnesses. 

(7)  Scheduling  dates  for  the  exchange 
of  witness  lists  and  of  proposed 
exhibits. 

(8)  Discovery. 

(9)  The  time  and  place  for  the  hearing. 

(10)  Such  other  matters  as  may  tend  to 
expedite  the  fair  and  just  disposition  of 
the  proceedings. 

(d)  The  AL}  may  issue  an  order 
containing  all  matters  agreed  upon  by 
the  parties  or  ordered  by  the  AI4  at  a 
prehearing  conference. 

(Authority:  31  U.aC  3803(g))  I 

§  33.20    Ptsctosure  of  documents. 

(a)  Upon  written  request  to  the 
reviewing  official  the  defendant  may 
review  any  relevant  and  material 
documents,  transcripts,  records,  and 
other  materials  that  relate  to  the 
allegations  set  out  in  the  complaint  and 
•jpon  which  the  findings  and  conclusions 
of  the  investigating  official  under 

§  33.4(b)  are  based,  unless  those 
documents  are  subject  to  a  privilege 
under  Federal  law.  Upon  payment  of 
fees  for  duplication,  the  defendant  may 
obtain  copies  of  the  documents. 

(b)  Upon  written  request  to  the 
reviewing  official,  the  defendant  also 
may  obtain  a  copy  of  all  exculpatory 
information  in  the  possession  of  the 
reviewing  official  or  investigating 
official  relating  to  the  allegations  in  the 
complaint  even  if  it  is  contained  in  a 
document  that  would  otherwise  be 
privileged.  If  the  document  would 
otherwise  be  privileged,  only  that 
portion  containing  exculpatory 
information  must  be  disclosed. 

(c)  The  notice  sent  to  the  Attorney 
General  from  the  reviewing  official  as 
described  in  1 33.5  is  not  discoverable 
under  any  circumstances. 

(d)  The  defendant  may  file  a  motion  to 
compel  discloeuie  of  the  documents 
subject  to  the  provisions  of  this  section. 
Such  a  motion  may  only  be  filed  with 
the  AL)  foUowing  the  fUing  of  an  answer 
pursuant  to  S  33.9. 

(Authority:  31  VS.C.  3803(g)(3KB)rii).  3803(e)) 


§33.21 

(a)  The  following  types  oF  discovery 
are  autlioiiced: 

fl)  Requests  for  production  of 
documents  for  inspection  and  copying. 

(2)  Reqoests  for  admissions  of  the 
authenticity  of  any  relevant  document  or 
of  the  tnift  off  any  relevant  fiact. 

(3)  Written  interrogatories. 

(4)  Depositions. 

(b)  For  the  purpose  of  this  section  and 
S§  33.22  and  33.23,  the  term 
"documents"  includes  information, 
documents,  reports,  answers,  records, 
accounts,  papers,  and  other  data  and 
dociunentary  evidence.  Nothing 
contained  in  this  part  may  be 
interpreted  to  require  the  creation  of  a 
document. 

(c)  Unless  mutually  agreed  to  by  die 
parties,  discovery  is  available  only  as 
ordered  by  the  AL).  The  ALJ  shall 
regulate  the  timing  of  discovery. 

(d)  Motions  for  discovery.  (1)  A  party 
seeking  discovery  may  file  a  motion 
with  the  AIJ.  ^uch  a  motion  shall  be 
accompanied  by  a  copy  of  the  requested 
discovery,  or  in  die  case  of  depositions, 
a  summary  of  the  scope  of  the  proposed 
deposition. 

(2)  Within  ten  days  of  service,  a  party 
may  file  an  opposition  to  the  motion  or  a 
modem  for  protective  order,  or  both,  as 
provided  in  §  33.24. 

(3)  The  AL)  may  9-ant  a  motion  for 
discovery  only  if  he  finds  that  the 
discovery  sought — 

(i)  Is  necessary  for  the  expeditious, 
fair,  and  reasonable  determination  of 
the  issues; 

(ii)  Is  not  unduly  costly  or 
burdensome; 

(iii)  Will  not  unduly  delay  the 
proceeding;  and 

(iv)  Does  not  seek  privileged 
information. 

(4)  The  burden  of  showing  that 
discovery  shooid  be  allowed  is  on  the 
party  seeking  discovery. 

(5)  The  AL)  may  grant  discovery 
subject  to  a  protective  order  under 
S  33.24. 

(Aadiority:  31  US.C.  3803(aH3HBMn)) 

(e)  Depositions.  {!)  If  a  motion  for 
deposition  is  granted,  the  ALJ  shall  issue 
a  subpoena  for  the  deponent,  which  may 
require  the  deponent  to  produce 
documents.  The  subpoena  must  specify 
the  time  and  place  at  which  the 
deposition  will  be  held. 

(2)  The  party  seeking  to  depose  shall 
serve  the  subpoena  In  the  manner 
prescribed  in  S  S3.8. 

(3)  The  deponent  may  file  with  the 
AL)  a  motion  to  quash  die  subpoena  or  a 
motion  for  a  protective  order  within  ten 
days  of  service. 


(4)  The  pafty  seeking  to  depose  shall 
provide  for  the  taking  a  verbatim 
transcript  of  the  deposition,  which  the 
party  shall  make  available  to  all  other 
patties  for  inspection  and  copying. 

(f)  Each  party  shall  bear  its  own  costs 
of  discovery. 

Authority:  31  U.S.C.  3803(gn3){B)(H)) 


§33.22 
statsmsnts 


of 

•xMWts. 


IStSi 


(a)  At  least  15  days  before  the  hearing 
or  at  such  other  time  as  may  be  ordered 
by  the  AL),  the  parties  shall  exchange 
witness  lists,  copies  of  prior  statements 
of  proposed  witnesses,  and  copies  of 
proposed  hearing  exhibits,  including 
copies  of  any  written  statements  that 
the  party  intends  to  offer  in  lieu  of  live 
testimony  in  accordance  with  §  33.33(b). 
At  the  time  these  docimients  are 
exchanged,  any  party  that  is  permitted 
by  the  AL)  to  rely  on  the  transcript  of 
deposition  testimony  in  lieu  of  live 
testimony  at  the  hearing,  shall  provide 
each  other  party  with  a  copy  of  die 
specific  pages  of  the  transcript  it  intends 
to  introduce. 

(b)  If  a  party  objects,  the  ALJ  shall  not 
admit  into  evidence  the  testimony  of 
any  witness  i^iiose  name  does  not 
appear  on  the  witness  list  or  any  exhibit 
not  provided  to  the  opposing  party  as 
provided  in  paragraph  (a)  of  diis  Section 
unless  the  f^]  finds  good  cause  for  the 
failure  or  that  there  is  no  prejudice  to 
the  objecting  party. 

(c)  Unless  another  party  objects 
within  the  time  set  by  the  ALJ, 
documents  exchanged  in  accordance 
with  paragraph  (a)  of  this  section  are 
deemed  to  be  authentic  for  the  purpose 
of  admissibility  at  the  hearing. 

(Authority:  31  U.S.C.  3803(g)(Z)) 

§  33.23    Subpoensa  tor  atliidanca  at 
hearing. 

(a)  A  party  wishing  to  procure  the 
appearance  and  testimony  of  any 
individual  at  the  hearing  may  request 
that  the  AL)  issue  a  subpoena. 

(b)  A  subpoena  requiring  the 
attendance  and  testimony  of  an 
individual  may  also  require  the 
individual  to  produce  documents  at  the 
hearing. 

(c)  A  party  seeking  a  subpoena  shall 
file  a  written  request  therefor  not  less 
than  15  days  before  the  date  fixed  for 
the  hearing  unless  otherwise  allowed  by 
the  AL)  for  good  cause  shown.  The 
request  must  specify  any  docimients  to 
be  produced  and  must  designate  the 
witnesses  and  describe  their  address 
and  location  with  sufficient  particularity 
to  permit  the  witnesses  to  be  found. 

(d)  The  subpoena  must  specify  the 
time  and  place  at  which  a  witness  is  to 


appear  and  any  documents  the  witness 
is  to  produce. 

(e)  The  party  seeking  the  subpoena 

.  shall  serve  it  in  the  manner  prescribed 
in  §  33.8.  A  subpoena  on  a  party  or  upon 
an  individual  under  the  control  of  a 
party  may  be  served  by  first  class  mail. 

(f)  A  party  or  the  individual  to  whom 
the  subpoena  is  directed  may  file  with 
the  AL)  a  motion  to  quash  the  subpoena 
within  ten  days  after  service  or  on  or 
before  the  time  specified  in  the 
subpoena  for  compliance  if  is  is  less 
then  ten  days  after  service. 

(Authority:  31  U.S.C.  3804(b)) 

§33.24    Protecttva  order. 

(a)  A  party  or  a  prospective  witness  or 
deponent  may  file  a  motion  for  a 
protective  order  with  respect  to 
discovery  sought  by  an  opposing  party 
or  with  respect  to  the  hearing,  seeking  to 
limit  the  availability  or  disclosure  of 
evidence. 

(b)  In  issuing  a  protective  order,  the 
ALJ  may  take  any  order  which  justice 
requires  to  protect  a  party  or  person 
fiom  aimoyance,  embarrassment, 
oppression,  or  undue  burden  or  expense, 
including  one  or  more  of  the  follovving: 

(1)  That  the  discovery  not  be  had. 

(2)  That  the  discovery  may  be  had 
only  on  specified  terms  and  conditions, 
including  a  designation  of  the  time  or 
place. 

(3)  That  the  discovery  may  be  had 
only  through  a  method  of  discovery 
other  than  that  requested. 

(4)  That  certain  matters  not  be 
inquired  into,  or  that  the  scope  of 
discovery  be  limited  to  certain  matters. 

(5)  That  the  discovery  be  conducted 
with  no  one  present  except  persons 
designated  by  the  AL). 

(6)  That  the  contents  of  discovery  or 
evidence  be  sealed. 

(7)  That  a  deposition  after  being 
sealed  be  opened  only  by  order  of  the 
AL). 

(8)  That  a  trade  secret  or  other 
confidential  research,  development, 
commercial  information,  or  facts 
pertaining  to  any  criminal  investigation, 
proceeding,  or  other  administrative 
investigation  not  be  disclosed  or  be 
disclosed  only  in  a  designated  way. 

(9)  That  the  parties  simultaneously  file 
specified  documents  or  information 
enclosed  in  sealed  envelopes  to  be 
opened  as  directed  by  the  ALJ. 

(Authority:  31  U.S.C.  3803(g)(3](B)(ii)) 

§33.25    Fees. 

The  party  requesting  a  subpoena  shall 
pay  the  cost  of  the  fees  and  mileage  of 
any  witness  subpoenaed  in  the  amounts 
that  would  be  payable  to  a  witness  in  a 
pr(v«eding  in  United  States  District 


Court.  A  check  for  witness  fees  and 
mileage  must  accompany  the  subpoena 
when  served,  except  that  if  a  subpoena 
is  issued  on  behalf  of  the  authority,  a 
check  for  witness  fees  and  mileage  need 
not  accompany  the  subpoena. 
(Authority:  31  U.S.C.  3804(b)) 

§33.26   Form,  flung  and  service  of  pspers. 

(a)  Form.  (1)  Documents  filed  with  the 
ALJ  must  include  an  original  and  two 
copies. 

(2)  Every  pleading  and  paper  filed  in 
the  proceeding  must  contain  a  caption 
setting  for  the  tide  of  the  action,  the  case 
number  assigned  by  the  ALJ,  and  a 
designation  of  the  paper  [e.g.,  motion  to 
quash  subpoena). 

(3)  Every  pleading  and  paper  must  be 
signed  by,  and  must  contain  the  address 
and  telephone  number  of  the  party  or 
the  person  on  whose  behalf  the  paper 
was  filed,  or  his  or  her  representative. 

(4)  Papers  are  considered  filed  when 
they  are  mailed.  Date  of  mailing  may  be 
established  by  a  certificate  from  the 
party  or  its  representative  or  by  proof 
that  the  dociunent  was  sent  by  certified 
or  registered  mail. 

(b)  Service.  A  party  filing  a  document 
with  the  AL)  shall,  at  the  time  of  filing, 
serve  a  copy  of  the  document  on  every 
other  party.  Service  upon  any  party  of 
any  document  other  than  those  required 
to  be  served  as  prescribed  in  §  33.8  shall 
be  made  by  delivering  a  copy,  or  by 
placing  a  copy  of  the  document  in  die 
United  States  mail,  postage  prepaid  and 
addressed,  to  the  party's  last  known 
address.  If  a  party  is  represented  by  a 
representative,  service  must  be  made 
upon  the  representative  in  lieu  of  the 
actual  party. 

(c)  Ptoof  of  service.  A  certificate  of 
the  individual  serving  the  document  by 
personal  delivery  or  by  mail,  setting 
forth  the  manner  of  service,  is  proof  of 
service. 

(Authority:  31  U.S.C.  3803(b)(3)(A)) 

§33.2^   Computation  of  time. 

(a)  In  computing  any  period  of  time 
under  this  part  or  in  an  order  issued 
under  this  part,  the  time  begins  with  the 
day  following  the  act  event  or  default 
and  includes  the  last  day  of  the  period, 
uidess  it  is  a  Saturday,  Sunday,  or  legal 
holiday  observed  by  the  Federal 
Government,  in  which  event  it  includes 
the  next  business  day. 

(b)  If  the  period  of  time  allowed  is  less 
than  seven  days,  intermediate 
Saturdays,  Sundays,  and  legal  holidays 
observed  by  the  Federal  Government 
are  excluded  from  the  computation. 

(c)  If  a  document  has  been  served  or 
issued  by  placing  it  in  the  mail,  an 
additional  five  days  is  added  to  the  time 
permitted  for  any  response. 


(Authority:  31  VS.C.  3809) 

§  33,28    Motions. 

(a)  Any  application  to  the  AL)  for  an 
order  or  ruling  must  be  by  motion. 
Motions  must  state  the  relief  sought  the 
authority  relied  upon,  and  the  facts 
alleged,  and  must  be  filed  with  the  ALJ 
and  served  on  all  other  parties. 

(b)  Except  for  motions  made  during  a 
prehearing  conference  or  at  the  hearing, 
all  motions  must  be  in  writing.  The  AL) 
may  require  that  oral  motions  be 
reduced  to  writing. 

(c)  Within  15  days  after  a  written 
motion  is  served,  or  such  other  time  as 
may  be  fixed  by  the  AL),  any  party  may 
file  a  response  to  the  motion. 

(d)  The  AL]  may  not  grant  a  written 
motion  before  the  time  for  filing 
responses  to  the  motion  has  expired, 
except  upon  consent  of  the  parties  or 
following  a  hearing  on  the  motion,  but 
may  overrule  or  deny  the  motion 
without  awaiting  a  response. 

(e)  Hie  ALJ  shall  make  a  reasonable 
effort  to  dispose  of  all  outstanding 
motions  prior  to  the  beginning  of  the 
hearing. 

(Authority:  31  U.S.C.  3803(g)(3)(A)) 

§33.29    Sanctions. 

(a)  The  ALJ  may  sanction  a  person. 
including  any  party  or  representative 
for — 

(1)  Failing  to  comply  with  an  order, 
rule,  or  procedure  governing  the 
proceeding; 

(2)  Failing  to  prosecute  or  defend  an 
action;  or 

(3)  Engaging  in  other  misconduct  that 
interferes  with  the  speedy,  orderiy,  or 
fair  conduct  of  the  hearing. 

(b)  Any  sanction,  including  but  not 
limited  to  those  listed  in  paragraphs  (c), 
(d).  and  (e)  of  this  section  must 
reasonably  relate  to  the  severity  and 
nature  of  die  failure  or  misconduct 

(c)  If  a  party  fails  to  comply  vtrith  an 
order,  including  an  order  for  taking  a 
deposition,  the  production  of  evidence 
within  the  party's  control,  or  a  request 
for  admission,  the  AL)  may — 

(1)  Draw  an  inference  in  favor  of  the 
requesting  party  with  regard  to  the 
information  sought 

(2)  In  the  case  of  requests  for 
admission,  deem  each  matter  of  which 
an  admission  is  requested  to  be 
admitted; 

(3)  Prohibit  the  party  failing  to  comply 
with  the  order  from  introducing 
evidence  concerning,  or  otherwise 
relying  upon  testimony  relating  to,  the 
information  sought;  and 

(4)  Strike  any  part  of  the  pleadings  or 
other  submissions  of  the  party  failing  to 
comply  with  the  request 
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(d)  If  a  party  fails  to  prosecute  or 
defend  an  action  under  this  part ' 
commenced  by  service  of  a  notice  of 
hearing,  the  ALJ  may  dismiss  the  action 
or  may  issue  an  initial  decision  imposing 
penalties  and  assessments. 

(e)  The  AL)  may  refuse  to  consider 
any  motion,  request,  response,  brief,  or 
other  document  that  is  not  filed  in  a 
timely  fashion.  I 

I Autbority:  31  U^C.  3e(n(g)(2))  ' 

§S3J0   TIM  Imrtng  and  burden  Of  proof. 

(a)  The  AL)  shall  conduct  a  bearing  on 
the  record  in  order  to  determine  whether 
the  defendant  is  liable  for  a  civil  penalty 
or  assessment  under  $  33.3  and,  if  so, 
the  appropriate  amount  of  the  civil 
penalty  or  assessment  considering  any 
aggravating  or  mitigating  factors. 

(b)  The  Department  shall  prove  a 
defendant's  liability  and  any 
aggravating  Eactors  by  a  preponderance 
of  the  evidence. 

(c)  The  defendant  shall  prove  any 
affirmative  defenses  and  any  mitigating 
factors  by  a  preponderance  of  the 
evidence. 

(d)  The  hearing  must  be  open  to  the 
public  unless  otherwise  ordered  by  the 
AL]  for  good  cause  shown. 

(Authority:  31  U.S.C.  3803  (f).  (g)(2)) 

§  33.31    Dwtefmhilng  Ifw  amount  of 
p«niWl—  and  aswi  ■wants. 

(a]  In  determining  an  appropriate 
amotint  of  dvil  penalties  and 
assessments,  the  ALJ  and  the 
Department  head,  upon  appeal  evaluate 
any  circumstances  that  mitigate  or 
aggravate  the  violation  and  articulate  in 
their  opinions  the  reasons  that  support 
the  penalties  and  assessments  they 
impose.  Because  of  the  intangible  costs 
of  fraud,  the  expense  of  investigating 
fraudulent  conduct,  and  the  need  to 
deter  others  who  mi^t  be  similariy 
tempted,  ordinarily  double  damages  and 
a  significant  civil  penalty  is  imposed. 

(b)  Although  not  e^diaustive,  the 
following  factors  are  among  those  rtiat 
may  influence  the  ALJ  and  the 
Department  head  in  determining  the 
amount  of  penalties  and  assessments  to 
impose  with  respect  to  the  miscondiict 
[i.e.,  the  false,  fictitious,  or  fraudulent 
claims  or  statements)  charged  in  the 
complaint: 

(1  j  The  number  of  false,  fictitious,  or 
fraudulent  claims  or  statements. 

(2)  The  time  period  over  which  such 
claims  or  statements  were  made. 

(3)  The  degree  of  the  defendenf  s 
culpability  witii  respect  to  the 
misconduct. 

(4)  The  amount  of  money  or  the  value 
of  the  property,  services,  or  benefit 
falsely  claimed. 


(5)  The  value  of  the  Government's 
actual  loss  as  •  result  of  the  misconduct, 
including  foreseeable  consequential 
damages  and  the  costs  of  investigation. 

(8)  The  relationship  of  the  amount 
imposed  as  civil  penalties  to  Ae  amount 
of  the  Government's  loss. 

(7)  The  potential  or  actual  impact  of 
the  misconduct  upon  national  defense, 
public  heahh  or  safety,  or  public 
oonfidenoe  in  the  management  of 
Government  programs  and  operations, 
including  particularly  the  impact  on  the 
intended  beneficiaries  of  such  programs. 

(8)  Whether  the  defendant  has 
engaged  in  a  pattern  of  the  same  or 
similar  misconduct. 

(9)  Whether  the  defendant  attempted 
to  conceal  the  misconduct. 

(10)  The  dep«e  to  which  the 
deifendant  has  involved  others  in  the 
misconduct  or  in  concealing  it. 

(11)  If  the  niisoondact  of  employees  or 
agents  is  imputed  to  the  defendant,  the 
extent  to  which  the  defendant's 
practices  fostered  or  atteihpted  to 
preclude  the  misoonduct. 

(12)  Whether  the  defendant 
cooperated  in  or  obttmcted  an 
investigation  of  the  misconduct. 

(13)  Whedier  the  defoidant  assisted 
in  identifying  and  prosecuting  other 
wrongdoers. 

(14)  The  oomptexity  of  the  program  or 
transaction,  and  die  degree  of  the 
defendant's  sophistication  with  respect 
to  it.  including  the  extent  of  the 
defendant's  prior  participation  in  the 
program  or  in  similar  transactions. 

(15)  Whether  the  defendant  has  been 
found,  in  any  criminal,  civil,  or 
administrative  proceeding  to  have 
engaged  in  similar  misconduct  or  to 
have  dealt  dishonestly  with  die 
Government  of  the  United  States  or  of  a 
State,  directly  or  indirectly. 

(16)  The  n«ed  to  deter  die  defendant 
and  others  from  engaging  in  the  same  or 
similar  misconduct. 

(c)  Nothtng  in  this  section  may  be 
construed  to  limit  the  ALJ  or  the 
Department  head  from  considering  any 
other  factors  that  in  any  given  case  may 
mitigate  or  aggravate  die  offense  for 
which  penalties  and  assessments  are 
imposed. 

(Authority:  31  U.S.C  3«»(a)(2)  (e),  (f)) 


§33.32 

(a)  Tlie  hearing  may  be  held — 

(1)  In  an}r  judicial  district  of  the 
United  States  in  which  the  defendant 
resides  or  transacts  business: 

(2)  In  any  Judicial  district  of  die 
United  States  in  which  die  claim  or 
statement  in  issue  was  made;  or 

(3)  fai  such  other  place  as  may  be 
agreed  upon  by  the  defendant  and  the 
ALJ. 


(b)  Each  party  must  have  the 
opportunity  to  present  argument  with 
respect  to  the  location  of  the  beanng. 

(c)  The  heaiiug  must  be  held  at  die 
place  and  &t  die  time  ordered  by  the 
AL|. 

(Avthority:  31  U&C  Uaa(g^1» 


§33.33 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  testimooy  at  the 
hearing  must  be  given  oraQy  by 
witnesses  under  oath  or  animation. 

(b)  At  die  discretion  of  die  AL). 
testimony  may  be  admitted  in  the  form 
of  a  written  statement  or  deposition. 
Any  such  written  statement  must  be 
provided  to  all  other  parties  along  with 
the  last  known  address  of  the  witness, 
in  a  manner  that  allows  su£Bcient  time 
for  other  parties  to  subpoena  the 
witness  for  cross-examination  at  the 
hearing.  Prior  written  statements  of 
witnesses  proposed  to  testify  at  the 
hearing  and  deposition  transcripts  must 
be  exchanged  as  provided  in  S  33.22(a). 

(c)  Ihe  AL}  shall  exercise  reasonable 
control  over  the  mode  and  order  of 
interrogating  witnesses  and  presenting 
evidence  so  as  to — 

(1)  Make  the  interrogation  and 
presentation  effective  for  the 
ascertainment  of  the  truth; 

(2)  Avoid  needless  consumption  of 
time;  and 

(3)  Protect  witnesses  from  harassment 
or  undue  embairassnienL 

(d)  The  ALJ  shall  permit  the  parties  to 
conduct  such  cross-examination  as  may 
be  required  for  a  full  and  true  disclosure 
of  the  facts. 

(e)  At  the  discretion  of  die  ALJ.  a 
witness  may  be  cross-examined  on 
matters  relevant  to  the  proceeding 
without  regard  to  die  scope  of  his  or  her 
direct  examination.  To  thie  extent 
permitted  by  the  ALJ,  cross-examination 
on  matters  outsiile  the  scc^ie  of  direct 
examination  must  be  conducted  in  the 
manner  of  direct  examination  and  may 
proceed  by  leading  questions  only  if  the 
witness  is  a  hostile  witness,  an  adverse 
party,  or  a  witness  identified  with  an 
adverse  party. 

(f)  Upon  motion  of  any  party,  the  AL) 
shall  order  witnesses  excluded  so  that 
they  cannot  hear  the  testimony  of  other 
witnesses.  This  rule  does  not  authorize 
exclusion  of — 

(1)  A  party  who  is  an  individual; 

(2)  In  the  case  of  a  party  that  is  not  an 
individual,  an  officer  or  employee  of  the 
party  appearing  for  the  party  pro  se  or 
designated  by  the  party's  representative: 
or 

(3]  An  individual  whose  presence  is 
shown  by  a  party  to  be  essentia  to  the 
presentation  of  its  case,  inrluriing  an 


individual  enqiloyed  by  the  Government 
engaged  in  assisting  the  representative 
for  the  Government 

(Authority:  31  U.S.C.  3803(g)(2)(E):  3809)) 


§33.34 

(a)  The  ALJ  shall  determine  Uie 
admissibility  of  evidence.. 

(b)  Except  as  provided  in  this  part,  the 
AL)  is  not  bound  by  the  Federal  Rules  of 
Evidence.  However,  the  AL|  may  apply 
the  Federal  Rules  of  Evidence  if 
appropriate,  e^  to  exclude  unretiable 
evidence. 

(c)  The  AL)  shall  exclude  irrelevant 
and  immaterial  evidence. 

(d)  Although  relevant  evidence  may 
be  excluded  if  its  probative  value  is 
substantially  outweighted  by  the  danger 
of  unfair  prejudice,  confusion  of  the 
issues,  or  by  conuderations  of  undue 
delay  or  needless  presentation  of 
cumulative  evidence. 

(3)  Although  relevant  evidence  may , 
be  excluded  if  it  is  privileged  under 
Federal  law. 

(f)  Evidence  concerning  offers  of 
compromise  or  setdement  are 
inadbfidssible  to  die  extend  provided  in 
Rule  408  of  the  Federal  Rules  of 
Evidence. 

(g)  The  ALJ  shall  permit  die  parties  to 
introduce  rebuttal  witnesses  and 
evidence. 

(h)  All  Documents  and  other  evidence 
offered  or  taken  for  the  record  must  be 
open  to  examination  by  all  parties, 
unless  odierwise  ordered  by  the  ALJ 
pursuant  to  §  33.24. 

(Authority:  31  U.S.C.  3803(f)(g)(2)(E)) 

§33.35    The  record. 

(a)  The  hearing  must  be  recorded  €uid 
transcribed.  Transcripts  may  be 
ol^tained  following  the  hearing  from  the 
ALJ  at  a  cost  not  to  exceed  the  actual 
cost  of  duplication. 

(Authority:  31  U.S.C  3803  (QJ 

(b)  The  transcript  of  testimony, 
exhibits  and  other  evidence  admitted  at 
the  hearing,  and  all  papers  and  requests 
filed  in  the  proceeding  constitute  the 
record  for  tlie  decision  by  the  AL]  and 
the  Department  head. 

(c)  The  record  may  be  inspected  and 
copied  (upon  payment  of  a  reasonable 
fee]  by  anyone,  unless  otherwise 
ordered  by  the  ALJ  pursuant  to  §  33.24. 

(Authority:  5  U.S.C.  App.  2,  section  11) 

§  33.36    PoeMieannQ  linefs. 

The  AL)  may  require  the  parties  to  file 
post-hearing  briefs.  In  any  event,  any 
party  may  file  a  post-hearing  brief.  "The 
AL)  shall  fix  the  time  for  filing  these 
briefs,  not  to  exceed  60  days  from  the 
date  the  parties  receive  the  transcript  of 


the  hearing  or,  if  applicable,  the 
stipulated  record.  Tbe  briefs  may  be 
accompanied  by  proposed  findings  of 
fact  and  conclusions  of  law.  The  ALJ    . 
may  permit  the  parties  to  file  reply 
briefs. 

(Authority:  31  U.S.C  3603  (g)(l)(23(E)) 

§33.37    Initial  decision. 

(a)  the  AL)  shall  issue  an  initial 
decision,  based  only  on  the  record,  that 
contains  findings  of  fact  conclusions  of 
law,  and  the  amount  of  any  penalties 
aiKl  assessments  imposed. 

(b)  The  findings  of  fact  must  include  a 
finding  on  each  of  the  following  issues: 

(1)  Whether  the  claims  or  statements 
identified  in  the  complaint,  or  any 
portions  of  the  complaint  violate  {  33.3. 

(2)  If  the  person  is  liable  for  penalties 
or  assessments,  the  appropriate  amount 
of  any  such  penalties  or  assessments 
considering  any  mitigating  or 
aggravating  factors  tibat  the  ALJ  finds  in 
the  case,  such  as  those  described  in 

S  33.31. 

(c)  The  ALJ  shall  prompUy  serve  the 
initial  decision  on  all  parties  within  90 
days  after  the  time  for  submission  of 
post-hearing  briefs  and  reply  briefs  (if 
permitted)  has  expired.  The  ALJ  shall  at 
the  same  time  serve  all  parties  with  a 
statement  describing  the  right  of  any 
defendant  determined  to  be  liable  for  a 
civil  penalty  or  assessment  to  file  a 
motion  for  reconsideration  with  the  ALJ 
or  a  notice  of  appeal  with  the 
Department  head.  If  the  AL)  fails  to 
meet  the  deadline  contained  in  this 
paragraph,  he  or  she  shall  notify  the 
parties  of  the  reasons  for  the  delay  and 
shall  set  a  new  deadline. 

(d)  Unless  the  initial  decision  of  the 
ALJ  is  timely  appealed  to  the 
Department  head,  or  a  motion  for 
reconsideration  of  the  initial  decision  is 
timely  filed,  the  initial  decision  shall 
constitute  the  final  decision  of  the 
Department  head  and  shall  be  final  and 
binding  on  the  parties  30  days  after  it  is 
issued  by  the  ALJ. 

(Authority:  31  U.S.C.  3803(h)(i)) 

§33.38    ReconstdsraMon  Of  initial  decision. 

(a]  Except  as  provided  in  paragraph 
(d)  of  this  section,  any  party  may  file  a 
motion  for  reconsideration  of  the  initial 
decision  within  20  days  of  receipt  of  the 
initial  decision.  If  service  was  made  by 
mail,  receipt  is  presumed  to  be  five  days 
from  the  date  of  mailing  in  the  absence 
of  contrary  proof. 

(b)  Every  motion  under  paragraph  (a) 
of  this  section  must  set  forth  the  matters 
claimed  to  have  been  erroneously 
decided  and  the  nature  of  the  alleged 
errors.  The  motion  must  be  accompanied 
by  a  supporting  brief. 


(c)  Responses  to  the  motion  are 
allowed  only  upon  request  to  the  ALJ. 

(d)  Ho  party  may  file  a  motion  for 
reconsideration  of  an  initial  decision 
that  has  been  revised  in  response  to  a 
previous  motion  for  reconsideration. 

(e)  The  ALJ  may  dispose  of  a  motion 
for  reconsideration  by  denying  it  or  by 
issuing  a  revised  iiutial  decision. 

(f)  If  the  AL)  denies  a  motion  for 
reconsideration,  die  initial  decision  shall 
constitute  the  final  decision  of  the 
Department  head  and  shall  be  final  and    , 
binding  on  the  parties  30  days  after  the 
ALJ  denies  the  motion,  unless  the  initial 
decision  is  timely  appealed  to  the 
Department  head  in  accordance  with 

§  33.39. 

(g)  If  the  ALJ  issues  a  revised  initial 
decision,  that  decision  shall  constitute 
the  final  decision  of  the  Department 
head  and  shall  be  final  and  binding  on 
the  parties  30  days  after  it  is  issued, 
unless  it  is  timely  appealed  to  the 
Department  head  in  accordance  with 

§  33.39. 

(Authority:  31  U.S.C.  3809) 

§33.39    Appeal  to  Department  head. 

(a)  Any  defendant  who  has  filed  a 
timely  answer  and  who  is  determined  in 
an  initial  decision  to  be  liable  for  a  civil 
penalty  or  assessment  may  appeal  the 
decision  to  the  Department  head  by 
filing  a  notice  of  appeal  with  the 
Department  head  in  accordance  with 
this  section. 

(b)(1)  A  notice  of  appeal  may  be  filed 
at  any  time  within  30  days  after  the  ALJ 
issues  a  final  decision.  However,  if 
another  party  files  a  motion  for 
reconsideration  under  §  33.36, 
consideration  of  the  appeal  shall  be 
stayed  automatically  pending  resolution 
of  the  motion  for  reconsideration. 

(2)  If  a  motion  for  reconsideration  is 
timely  filed,  a  notice  of  appeal  may  be 
filed  within  30  days  after  the  ALJ  denies 
the  motion  or  issues  a  revised  initial 
decision,  whichever  applies. 

(3)  The  Department  head  may  extend 
the  initial  30-day  period  for  an 
additional  30  days  if  the  defendant  files 
with  the  Department  head  a  request  for 
an  extension  within  the  initial  30-day 
period  and  shows  good  cause. 

(c)  If  the  defendant  files  a  timely 
notice  of  appeal  with  the  E)epartment 
head,  and  the  time  for  filing  motions  for 
reconsideration  under  §  33.36  has 
expired,  the  ALJ  shall  forward  the 
record  of  the  proceeding  to  the 
Department  head. 

(d)  A  notice  of  appeal  must  be 
accompanied  by  a  written  brief 
specifying  exceptions  to  the  initial 
decision  and  reasons  supporting  the 
exceptions. 
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(e)  The  representative  for  the 
Government  may  file  a  brief  in 
opposition  to  exceptions  within  30  days 
of  receiving  the  notice  of  appeal  and 
accompanying  brief.  \ 

(f)  There  is  no  right  to  appear       ' 
personally  before  the  Department  head. 

(g)  There  is  no  right  to  appeal  any 
interlocutory  ruling  by  the  ALJ. 

(h]  In  reviewing  the  initial  decision, 
the  Department  head  does  not  consider 
any  objection  that  was  not  raised  before 
the  ALJ  unless  a  demonstration  is  made 
of  extraordinary  circumstances  causing 
the  failure  to  raise  the  objection. 

(i)  If  any  party  demonstrates  to  the 
satisfaction  of  the  Department  head  that 
additional  evidence  not  presented  at 
such  hearing  is  material  and  that  there 
were  reasonable  grounds  for  the  failure 
to  present  that  evidence  at  the  hearing, 
the  Department  head  shall  remand  the 
matter  to  the  AL]  for  consideration  of 
the  additional  evidence. 

(j)  The  Department  head  afHrms, 
reduces,  reverses,  compromises, 
remands,  or  settles  any  penalty  or 
assessment,  determined  by  the  AL],in 
any  initial  decision. 

(Authority:  31  U.S.C.  3803(i)) 

(k)  The  Department  head  promptly 
serves  each  party  to  the  appeal  with  a 
copy  of  the  decision  of  the  Department 
head  and  a  statement  describing  the 
right  of  any  person  determined  to  be 
liable  for  a  penalty  or  assessment  to 
seek  judicial  review. 

(Authority:  31  U5.C.  3803(i)(2))  j 

.  (1)  Unless  a  petition  for  review  is  filed 
as  provided  in  31  U.S.C.  3605,  after  a 
defendant  has  exhausted  all 
administrative  remedies  under  this  part 
and  within  60  days  after  the  date  on 
which  the  Department  head  serves  the 
defendant  with  a  copy  of  the 
Department  head's  decision,  a 
determination  that  a  defendant  is  liable 
under  S  33-3  is  final  and  is  not  subject  to 
judicial  review. 

(Authority:  31  U.S.C.  3805(a)(2)) 

S  33.40    Stays  ordered  by  ttie  Department 
of  Justice. 

If  at  any  time  the  Attorney  General  or 
an  Assistant  Attorney  General 
designated  by  the  Attorney  General 
transmits  to  the  Department  head  a 
written  finding  that  continuation  of  the 
administrative  process  described  in  this 
part  with  respect  to  a  claim  or  statement 
may  adversely  affect  any  pending  or 
potential  criminal  or  civil  action  related 


to  such  claim  or  statement,  the 
Department  head  stays  the  process 
immediately.  The  Department  head 
orders  the  process  resumed  only  upon 
receipt  of  the  written  authorization  of 
the  Attorney  General. 

(Authority:  31  U.S.C.  3a03(b)(3)) 

§  33.41    Stay  pending  appeal 

(a)  An  initial  decision  is  stayed     - 
automatically  pending  disposition  of  a 
motion  for  reconsideration  or  of  an 
appeal  to  the  Department  head. 

(b]  No  administrative  stay  is  available 
following  a  final  decision  of  the 
Department  head. 

(Authority:  31  U.S.C.  3«») 

S  33.42    Judicial  review. 

Section  3805  of  Tide  31.  United  States 
Code,  authorizes  judicial  review  by  an 
appropriate  United  States  District  Court 
of  a  final  decision  of  the  Department 
head  imposing  penalties  or  assessments 
under  this  part  and  specifies  the 
procedures  for  the  revjew. 

(Authority:  31  U.S.C.  3805) 

933.43    Collection  of  dvM  penalties  and 


Section  3806  and  3808(b)  of  Title  31, 
United  States  Code,  authorize  actions 
for  collection  of  civil  penalties  and 
assessments  imposed  under  this  part 
and  specify  the  procedures  for  those 
actions. 

(Authority:  31  U.S.C.  3808(b)) 

§33.44    RIgtit  to  administrative  Offset 

The  amount  of  any  penalty  or 
assessment  that  has  become  final,  or  for 
which  a  judgment  has  been  entered 
under  §  33.42  or  §  33.43,  or  any  amount 
agreed  upon  in  a  compromise  or 
settiement  und'r  9  33.46,  may  be 
collected  by  administrative  offset  under 
31  U.S.C.  3716,  except  that  an 
administrative  offset  may  not  be  under 
this  section  against  a  refund  of  an 
overpayment  of  Federal  taxes,  then  or 
later  owing  by  the  United  States  to  the 
defendant. 

(Authority:  31  U.S.C.  3806) 

§33.45    Deposit  in  Treasury  of  United 
States. 

All  amounts  collected  pursuant  to  this 
part  are  deposited  as  miscellaneous 
receipts  in  the  Treasury  of  the  United 
States,  except  as  provided  in  31  U.S.C. 
3806(g). 

(Authority:  31  U.S.C.  3807(b)) 


§  33.46    Compromise  or  settlement 

(a)  Parties  may  make  offers  of 
compromise  or  setUement  at  any  time. 

(Authority:  31  U.S.C.  3809) 

(b)  The  reviewing  official  has  the 
exclusive  authority  to  compromise  or 
settle  a  case  under  this  part  at  any  time 
after  the  date  on  which  the  reviewing 
official  is  permitted  to  issue  a  complaint 
and  before  the  date  on  which  the  AL) 
issues  an  initial  decision. 

(Authority:  31  U.S.C.  3803(j)) 

(c)  The  Department  head  has 
exclusive  authority  to  compromise  or 
settle  a  case  under  this  part  at  any  time 
after  the  date  on  which  the  AL)  issues 
an  initial  decision,  except  during  the 
pendency  of  any  review  under  S  33.42  or 
during  the  pendency  of  any  action  to 
collect  penalties  and  assessments  under 
§  33.43. 

(Authority:  31  U.S.C.  3803(i)(2)(C)) 

(d)  The  Attorney  General  has 
exclusive  authority  to  compromise  or 
settle  a  case  under  this  part  during  the 
pendency  of  any  review  under  §  33.42  or 
of  any  action  to  recover  penalties  and 
assessments  under  31  U.S.C.  S  3806. 

(Authority:  31  U.S.C.  3806(f)) 

(e)  The  investigating  official  may 
recommend  settlement  terms  to  the 
reviewing  official,  the  Department  head, 
or  the  Attorney  General,  as  appropriate. 
The  reviewing  official  may  reconunend 
settlement  terms  to  the  Department 
head,  or  the  Attorney  General,  as 
appropriate. 

(Authority:  31  U.S.C.  3809) 

(f)  Any  compromise  or  settlement 
must  be  in  writing. 

(Authority:  31  U.S.C.  3809) 

§33.47    Limitations. 

(a)  The  notice  of  hearing  with  respect 
to  a  claim  or  statement  must  be  served 
in  the  manner  specified  in  S  33.8  within 
six  years  after  the  date  on  which  the 
claim  or  statement  is  made. 

(b)  If  the  defendant  fails  to  file  a 
timely  answer,  service  of  a  notice  under 
S  33.10(b)  is  deemed  a  notice  of  hearing 
for  purposes  of  this  section. 

(c)  The  statute  of  limitations  may  be 
extended  by  agreement  of  the  parties. 

(Authority:  31  U.S.C.  3806) 

(FR  Doc.  88-9785  Filed  5-2-88;  8:45  am] 
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making  prior  to  the  adoption  of  the  final 
rules. 


DjEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7  CFR  Part  1 

Procedures  Relating  to  Awards  Under 
tt>e  Equal  Access  to  Justice  Act 

agency:  Office  of  the  Secretary.  USDA. 
ACTION:  Proposed  rule. 

SDMMARY:  This  document  proposes  to 
amend  the  regulations  of  the  United 
States  Department  of  Agriculture 
(Department)  which  implement  the 
Equal  Access  To  Justice  Act  (Act)  (Pub. 
L.  No.  96-461,  as  amended  by  Pub.  L.  No. 
9»-80.  and  Pub.  L  No.  99-509).  The  Act 
provides  for  the  award  of  attorney  fees 
and  other  expenses  to  parties  who 
prevail  over  the  Federal  government  in 
certain  administrative  and  court 
proceedings.  These  proposed  revised 
rules,  which  reflect  the  changes  in  the 
law  made  by  Pub.  L.  No.  99-80,  and  Pub. 
L.  No.  99-509,  establish  procedures  for 
the  submission  and  consideration  of 
applications  for  such  awards. 
date:  Comments  mast  be  received  on  or 
before  June  2, 1988. 
ADDRESS:  Interested  persons  may 
submit  written  comments  to:  Kenneth  E. 
Cohen,  Assistant  General  Counsel, 
Research  and  Operations  Division, 
Office  of  the  General  Counsel,  United 
States  Department  of  Agriculture, 
Washington,  DC  20250,  (202)  447-5585. 
FOR  FURTHER  mFORMATION  CONTACr 

Robert  Siegler,  Deputy  Assistant 
General  Counsel,  Research  and 
Operations  Division,  Office  of  the 
General  Counsel  USDA  (202)  447-6035. 
SUPPtEMENTARY  INFORMATION:  These 

proposed  revised  rules  are  based  upon 
the  revised  model  rules  issued  by  the 
Administrative  Conference  of  the  United 
States  on  May  6, 1986,  and  except  for 
modifications  necessary  to  adapt  them 
to  the  use  of  this  Department  and 
conform  there  to  the  provisions  of  the 
Department  Uniform  Rules  of  Practice 
Governing  Formal  Adjudicatory 
Proceedings  (7  CFR  1.130  et  seq.).  the 


revised  model  roles  have  been  proposed 
for  adoption  wi^  only  a  few  significant 
changes.  In  some  provisions,  the 
language  of  the  revised  model  rules 
remained  the  same  as  that  in  the 
original  model  rules.  However,  the 
Department  had  not  adopted  ttie  original 
model  rules  language  wlwn  it 
promulgated  its  original  rules.  The 
Department  now  proposes  to  use  the 
language  of  the  revised  model  rides  in 
most  instances  because  it  conveys  more 
clearly  the  purpose  of.  and  better 
implements,  the  Act  A  synopsis  of 
sij^iificant  proposed  changes  follows. 
Unless  otherwise  indicated,  all  proposed 
amendments  conform  to  the  language  of 
the  revised  model  rules. 

Section  l.iaa  "Definitions."  would  be 
amended  to  add  definitions  of 
"Adjudicative  Officer."  "Agency," 
"Da3rs."  and  "Department" 

Section  1.181.  "Purpose  of  these 
rules."  would  be  amended  to  delete  the 
words  "in  the  proceeding"  where  that 
phrase  modifies  the  Department 
position. 

Section  1.182.  "When  the  Act  applies," 
would  be  amended  to  reflect  the  new 
dates  of  application.  It  is  proposed  to 
include  a  provision  making  proceedings 
subject  to  Chapter  38  of  tide  31.  United 
States  Code,  relating  to  administrative 
remedies  for  false  claims  and 
statements,  effective  October  21, 1986, 
the  date  of  enactment  of  Pub.  L  No.  99- 
509. 

Section  1.183,  "Proceedings  covered," 
paragraph  (a),  would  be  amended  by 
adding  proceedings  under  the  Contract 
Disputes  Act  of  1978  (41  U.S.C.  605)  as 
adversary  adjudications  covered  by  the 
Act.  Language  excepting  such 
proceedings  would  be  deleted.  It  would 
also  be  amended  to  include  the  Animal 
Quarantine  Act  and  the  Plant 
Quarantine  Act  to  the  list  of  proceedings 
covered  as  adversary  adjudications.  The 
two  acts  were  inadvertently  omitted 
when  the  regidations  were  originally 
published.  In  addition,  pursuant  tc  Pub. 
L.  No.  99-509,  hearings  conducted 
pursuant  to  Chapter  38  of  title  31,  United 
States  Code  would  be  added  as  an 
adversary  adjudication  covered  by  the 
Act.  A  new  paragraph  (b)  is  proposed  to 
be  added  regarding  the  failure  of  the 
Department  to  list  a  particular  type  of 
adjudication.  The  proposed  provision 
would  allow  a  party  to  file  an 
application,  where  the  proceeding  is  not 
listed  in  the  section,  and  thereby  raising 


the  issue  of  wdietber  the  proceeding  is 
covered.  Paragraph  (b)  appeared  to  the 
original  model  rules,  but  was  omitted 
from  the  ori^nal  Department  rules. 
Former  paragraph  (b)  would  be 
redesignated  paragraph  (c). 

Section  1.184,  "Eligibility  of 
applicants,"  would  be  amended  to 
reflect  the  new  net  worth  figures  for 
individuals.  $2  million,  and  corporations, 
$7  million,  and  to  add  "unit  of  local 
government"  as  a  potential  eligible 
applicant 

Section  1.185,  "Standards  for  awards," 
would  be  amended  to  clarify  the 
meaning  of  the  "position  of  the  agency." 
In  accoidance  with  the  model  rules, 
language  permitting  avoidance  of  an 
award  by  showing  reasonableness  has 
been  proposed  for  deletion. 

Section  1.188,  "Allowable  fees  and 
expenses,"  would  be  amended  to 
conform  to  the  revised  model  rules  to 
provide  more  detail  on  the  basis  of 
awards. 

A  new  §  1.187.  "Rulemaking  on 
maximum  rates  for  attorney  fees,"  is 
proposed  to  be  added.  The  new  section 
would  provide  that  if  warranted  by 
increased  cost  of  living -or  special 
circumstances,  the  Department  may 
adopt  regulations  providing  that 
attorney  fees  may  be  awarded  at  a  rate 
higher  than  $75  per  hour.  Any  such 
rulemaking  would  be  pursuant  to 
informal  rulemaking  procedures  under 
the  Administrative  Procedure  Act  It 
also  provides  that  any  person  may 
petition  for  such  rulemaking  in 
accordance  with  the  regulations  at  7 
CFR  1.28.  This  provision  appeared  in  the 
original  model  rules  and  is  proposed  to 
be  added  to  conform  to  the  revised 
model  rules. 

Current  i  1.187,  "Delegations  of 
authority,"  is  proposed  to  be 
redesignated  as  §  1.189.  It  is  proposed  to 
amend  the  section  to  note  specifically 
that  the  Board  of  Contract  Appeals  is 
authorized  by  statute  to  take  final  action 
in  proceedings  covered  by 
§  1.183(a)(l)(ii). 

A  new  i  1.188.  "Award  against  other 
agencies",  is  proposed  to  be  added.  The 
new  provision  would  allow  a  prevailing 
party  to  receive  an  award  or  portion  of 
the  award  where  it  prevails  over 
another  agency  of  the  United  States 
participating  in  a  proceeding  before  the 
Department.  This  provision  appeared  in 
the  original  model  rules  and  is  proposed 
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to  be  added  to  conform  to  the  revised 
model  rules. 

Current  §  1.188.  "Contents  of 
application,"  would  be  redesignated 
§  1.190.  and  would  be  amended  to  delete 
the  words  "in  the  proceeding"  where 
that  phrase  modifies  the  Department 
position.  Paragraph  (b)  is  proposed  to  be 
amended  to  substitute  the  new  net 
worth  figures  of  $2  million  for 
individuals,  and  $7  million  for       i 
corporations.  ' 

Current  S 1189,  "Net  worth  exhibit." 
would  be  redesignated  as  §  1.191,  and 
paragraph  (b),  regarding  an  applicant's 
objection  to  disclosures  of  the  net  worth 
exhibit,  would  be  amended.  Provisions 
requiring  an  applicant  to  demonstrate 
why  public  disclosure  would  adversely 
affect  the  applicant  and  why  disclosure 
is  not  in  the  public  interest  have  been 
proposed  for  deletion.  The  Department 
does  not  believe  it  is  necessary  to  put  an 
additional  burden  on  the  appUcant  over 
and  above  that  provided  for  under  the 
provisions  of  the  Freedom  of  i 

Information  Act  (5  U.S.C.  552).        | 

Current  §  1.190,  "Documentation  of 
fees  and  expenses,"  is  proposed  for 
redesignation  as  S  1192,  and  as  in  the 
original  rules,  the  requirements  for 
documentation  are  set  out  in  greater 
detail  than  in  the  revised  model  rules. 
We  believe  this  detail  will  expedite 
disposition  of  applications.  Paragraph 
(d)  would  be  amended  to  clarify  that  the 
adjudicative  officer  may  require 
provision  of  information  substantiating 
any  fees,  as  well  as  expenses.  A  further 
amendment  would  make  the  procedures 
of  5  1.199  applicable  to  the  provision  of 
this  information. 

Current  {  1.191,  'Time  for  filing 
application,"  is  proposed  for 
redesignation  as  S  1193.  Paragraph  (a) 
would  be  amended  to  allow  filing  of  an 
application  whenever  an  applicant  has 
prevailed  in  the  proceeding  or  in  a 
significant  and  discrete  substantive 
portion  of  the  proceeding.  This 
broadening  of  filing  times  conforms  to 
both  the  original  and  revised  model 
rules.  Paragraph  (c)  would  be 
redesignated  paragraph  (b)  and 
amended  to  simplify  the  meaning  of 
"final  disposition."  Paragraph  (b)  would 
be  redesignated  paragraph  (c)  and 
amended  1o  specify  that  no  decision  on 
a  fee  application  can  be  made  where  the 
United  States  has  appealed  the 
underlying  merits  to  a  court. 

Current  §  1.192,  "Filing  and  service  of 
documents,"  is  proposed  to  be 
redesignated  as  §  1.194.  1 

Current  §  1.193,  "Answer  to        | 
application,"  would  be  redesignated  as 
§  1.195  and  amended  to  provide  that 
failure  of  agency  counsel  to  file  an 
answer  in  the  absence  of  an  extension 


of  time  for  filing  or  a  statement  of  intent 
to  negotiate,  may  be  treated  as  consent 
to  the  award  requested.  A  further 
amendment  would  require  a  statement 
of  intent  to  negotiate  to  be  filed  jointly 
by  the  applicant  and  agency  counsel. 
These  amendments  would  conform  the 
Department  rules  to  the  revised  model 
rules. 

Current  §§  1.194  through  1.196  would 
be  redesignated  as  S9  1.196  through 
1.198,  respectively. 

Current  9  1197,  "Further 
proceedings,"  would  be  redesignated  as 
S  1.199  and  amended  to  clarify  the 
circumstances  under  which  "pertinent 
discovery  or  an  evidentiary  hearing"  is 
appropriate.  Amendments  to  the  Act 
provide  that  substantial  justification 
determinations  can  be  made  only  on  the 
basis  of  the  administrative  record  made 
in  the  adversary  adjudication  for  which 
the  fees  are  sought. 

Current  S  1.198,  "Decision,"  would  be 
redesignated  as  9  1.200  and  amended  to 
include  a  provision  that  would  require 
the  adjudicative  officer  to  allocate  fee 
awards  among  the  agencies  involved 
where  an  award  is  sought  against  more 
than  one  agency.  Another  amendment 
would  clarify  the  requirement  that  the 
adjudicative  officer  must  make  "findings 
on"  whether  the  Department  position 
was  substantially  justified,  whether 
there  was  undue  protraction  of  the 
proceedings  by  the  applicant,  or 
whether  special  circumstances  make  an 
award  unjust.  This  proposed 
amendment  conforms  to  provisions  in 
the  original  and  revised  model  rules 
which  were  not  included  in  the  original 
Department  rules. 

Current  99  1.199  through  1.201,  would 
be  redesignated  as  99  1-201  through 
1.203,  respectively. 

References  to  "Judge"  in  99  1.184, 
1.186. 1.191, 1.192, 1.195, 1.197, 1.199,  and 
1.200,  would  be  replaced  by  references 
to  "adjudicative  officer."  lliis  proposed 
change  was  necessitated  in  part  by  the 
amendment  of  the  Act  to  provide 
specifically  for  proceedings  under  the 
Contract  Disputes  Act  of  1978.  The 
definition  of  "judge"  in  7  CFR  1.132, 
incorporated  by  reference  by  9  1.180(a), 
was  too  restrictive. 

This  proposed  rule  has  been  reviewed 
under  Secretary's  Memorandum  1512-1 
and  Executive  Order  No.  12291  and  has 
been  determined  not  to  be  a  "major 
rule"  since  it  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more. 

In  addition,  it  has  been  determined 
that  these  proposed  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


List  of  Subjects  in  7  CFR  Part  1 

Administrative  practice  and 
procedures. 

PART  1— {AMENDED] 

Accordingly,  it  is  proposed  to  revise  7 
CFR,  Subtitle  A.  Part  1.  Subpart  J  to  tead 
as  follows: 

Sutipart  J    Procedures  RetathiQ  to  Awards 
Under  ttM  Equal  ACCOM  to  Justice  Act  in 
rroossoHigs  usfors  ms  uspiiuiioiu 

General  Provisions 

1.180  Definitions. 

I.ISI  {Hirpcse  of  these  rules. 

1.182  When  the  Act  applies. 

1.183  Proceedings  covered. 

1.184  Eligibility  of  applicants. 

1.185  Standards  for  awards. 

1.186  Allowable  fees  and  expenses. 

1.187  Rulemaking  on  maximum  rates  for 
attorney  fees. 

1.188  Awards  against  other  agencies. 

1.189  Delegations  of  authority. 

Information  Required  From  Applicants 

1.190  Contents  of  application. 

1.191  Net  worth  exhibit. 

1.192  Documentation  of  fees  and  expenses. 

1.193  Time  for  Hling  application. 

Procedures  for  Consideiing  Applications 

1.194  Filing  and  service  of  documents. 

1.195  Answer  to  application. 

1.196  Reply. 

1.197  CoDunents  by  other  parties. 

1.198  Settlement. 

1.199  Further  proceedings. 

1.200  Decision. 

1.201  Department  review. 

1.202  Judicial  review. 

1.203  Payment  of  award. 
Authority:  5  U.S.C.  S04(c)(l). 

Subpart  J— Proc«durM  Relating  to 
Awarda  Under  ttie  Equal  Acceaa  to 
Juatica  Act  in  Procaadlngs  Before  ttM 
Department 

General  Provisions 

§1.180    DeflnWons. 

(a)  The  definitions  contained  in 
Subpart  H — Rules  of  Practice  Governing 
Formal  Adjudicatory  Proceedings 

(9  1.132  of  this  part)  are  incorporated 
into  and  made  applicable  to  this 
subpart. 

(b)  "Adjudicative  Officer"  means  an 
administrative  law  judge,  administrative 
judge,  or  other  person  assigned  to 
conduct  a  proceeding  covered  by  the 
Act. 

(c)  "Agency"  means  an  organizational 
unit  of  the  Department  whose  head 
reports  to  an  official  in  the  Office  of  the 
Secretary. 

(d)  "Agency  counsel"  means  tlie 
attorney  from  the  Office  of  the  General 


Counsel  representing  the  agency  of  the 
Department  administering  the  statute 
involved  in  the  proceeding. 

(e)  "Days"  means  calendar  days. 

(f)  "Department"  means  the  United 
States  Department  of  Agriculture. 

§  1.181    Purpose  of  these  rules. 

The  Equal  Access  to  Justice  Act,  5 
U.S.C.  504  (called  "the  Act"  in  this 
subpart),  provides  for  the  award  of 
attorney  fees  and  other  expenses  to 
eligible  individuals  and  entities  who  are 
parties  to  certain  administrative 
proceedings  (called  "adversary 
adjudications")  before  the  Department. 
An  eligible  party  may  receive  an  award 
when  it  prevails  ovei'the  Department 
unless  the  position  of  the  Department 
w.as  substantially  justified  or  special 
circumstances  make  an  award  unjust. 
The  rules  in  this  subpart  describe  the 
parties  eligible  for  awards  and  the 
proceedings  that  are  covered.  They  also 
explain  how  to  apply  for  awards,  and 
the  procedures  and  standards  that  this 
Department  will  use  to  make  awards. 

§1.182   When  the  Act  applies. 

The  Act  applies  to  any  adversary 
adjudication  pending  or  commenced 
before  this  Department  on  or  after 
August  5, 1985,  except  with  respect  to  a 
proceeding  covered  under 
9  1.183(a)(l)(iii)  of  this  part,  which  shall 
be  effective  on  or  after  October  21, 1986. 
It  also  applies  to  any  adversary 
adjudication  commenced  on  or  after 
October  1, 1984.  and  disposed  of  finally 
before  August  5, 1985,  provided  that  an 
application  for  fees  and  expenses,  as 
described  in  subpart  B  of  these  rules, 
has  been  filed  with  the  agency  within  30 
days  after  August  5, 1985,  and  to  any 
adversary  adjudication  pending  on  or 
commenced  on  or  after  October  1. 1981, 
in  which  an  application  for  fees  and 
other  expenses  was  timely  filed  and  was 
dismissed  for  lack  of  jurisdiction. 

§1.183    Proceedings  covered. 

(a)(1)  These  rules  apply  to  adversary 
adjudications.  These  are: 

(i)  Adjudications  required  by  statute 
to  be  conducted  by  this  Department 
under  5  U.S.C.  554  in  which  the  position 
of  this  Department  or  any  other  agency 
of  the  United  States,  or  any  component 
of  an  agency,  is  presented  by  an 
attorney  or  other  representative  who 
enters  an  appearance  and  participates 
in  the  proceeding, 

(ii)  Appeals  of  decisions  of 
contracting  officers  made  pursuant  to 
section  6  of  the  Contract  Disputes  Act  of 
1978  (41  U.S.C.  605)  before  the 
Agriculture  Board  of  Contract  Appeals 
as  provided  in  section  8  of  that  Act  (41 
U.S.C.  607),  and 


(iii)  Any  hearing  conducted  under 
chapter  38  of  title  31,  United  States 
Code. 

(2)  Any  proceeding  in  which  this 
Department  may  prescribe  a  lawful 
present  or  future  rate  is  not  covered  by 
the  Act.  Proceedings  to  grant  or  renew 
licenses  also  are  excluded,  but 
proceedings  to  modify,  suspend,  or 
revoke  licenses  are  covered  if  they  are 
otherwise  "adversary  adjudications." 
The  proceedings  covered  are  adversary 
adjudications  under  the  statutory 
provisions  listed  below. 

Agricultural  Marketing  Agreement  Act  of 

1937  (7  U.S.C.  608c(15)(A)) 
Animal  Quarantine  Act  (21  U.S.C.  104) 
Animal  Welfare  Act  (7  U.S.C.  2149) 
Archaeological  Resources  Protection  Act  (16 

U.S.C.  470ff) 
Beef  Research  and  Information  Act  (7  U.S.C. 

2912) 
Capper- Volstead  Act  (7  U.S.C.  292) 
Cotton  Research  and  F>romotion  Act  (7  U.S.C. 

2111) 
Egg  Products  Inspection  Act  (21  U.S.C.  1047) 
Egg  Research  and  Consumer  Information  Act 

(7  U.S.C.  2713.  2714(b)) 
Endangered  Species  Act  (16  U.S.C.  1540(a)) 
Federal  Land  Policy  and  Management  Act  (43 

U.S.C.  1766) 
Federal  Meat  Inspection  Act  (21  U.S.C.  604. 

606.  607(e),  608.  671) 
Federal  Seed  Act  (7  U.S.C.  1599) 
Horse  Protection  Act  (15  U.S.C.  1823(c).  1825) 
Packers  and  Stockyards  Act  (7  U.S.C.  193, 

204.  213.  218d.  221) 
Perishable  Agricultural  Commodities  Act  (7 

U.S.C.  499c(c),  499d{d),  499f(c),  499h(a). 

499h(b).  499h(c).  499i.  499m(a)) 
Plant  Quarantine  Act  (7  U.S.C.  163) 
Potato  Research  and  Promotion  Act  (7  U.S.C. 

2620) 
Poultry  Products  Inspection  Act  (21  U.S.C. 

455.  456.  457(d),  467) 
Swine  Health  Protection  Act  (7  U.S.C. 

3804(b),  3805(a)) 
U.S.  Cotton  Standards  Act  (7  U.S.C.  Sib.  53) 
U.S.  Grain  Standards  Act  (7  U.S.C.  79(g)(3). 

85,66) 
U.S.  Warehouse  Act  (7  U.S.C.  246,  253) 
Virus-Serum-Toxin  Act  (21  U.S.C.  156) 
Wheat  and  Wheat  Foods  Research  and 

Nutrition  Education  Act  (7  U.S.C.  3409) 

(b)  The  failure  of  this  Department  to 
identify  a  type  of  proceeding  as  an 
adversary  adjudication  shall  not 
preclude  the  filing  of  an  application  by  a 
party  who  believes  the  proceeding  is 
covered  by  the  Act;  whether  the 
proceeding  is  covered  will  then  be  an 
issue  for  resolution  in  proceedings  on 
the  application. 

(c)  If  a  proceeding  includes  both 
matters  covered  by  the  Act  and  matters 
specifically  excluded  from  coverage,  any 
award  made  will  include  only  fees  and 
expenses  related  to  covered  issues. 

§1.184    Eligibility  of  applicants. 

(a)  To  be  eligible  for  an  award  of 
attorney  fees  and  other  expenses  under 


the  Act,  the  apphcant  must  be  a 
prevaihng  party  to  the  adversary 
adjudication  for  which  it  seeks  an 
award.  The  term  "party"  is  defined  in  5 
U.S.C.  551(3).  The  applicant  must  show 
that  it  meets  all  conditions  of  eligibility 
set  out  in  99  1.181  through  1.186  and  in 
99  1190  through  1.193  of  this  subpart. 

(b)  The  types  of  eligible  applicants  are 
as  follows: 

(1)  An  individual  with  a  net  worth  of 
not  more  than  $2  million: 

(2)  The  sole  owner  of  an 
unincorporated  business  who  has  a  net 
worth  of  not  more  than  $7  million, 
including  both  personal  and  business 
interests,  and  not  more  than  500 
employees: 

(3)  A  charitable  or  other  tax-exempt 
organization  described  in  section 
501(c)(3)  of  the  Internal  Revenue  Code 
(26  U.S.C.  501(c)(3))  with  not  more  than 
500  employees; 

(4)  A  cooperative  association  as 
defined  in  section  15(a)  of  the 
Agricultural  Marketing  Act  (12  U.S.C. 
1141j(a))  with  not  more  than  500 
employees;  and 

(5)  Any  other  partnership,  corporation, 
association,  unit  of  local  government,  or 
organization  with  a  net  worth  of  not 
more  than  $7  million  and  not  more  than 
500  employees, 

(c)  For  the  purpose  of  eligibility,  the 
net  worth  and  number  of  employees  of 
an  applicant  shall  be  determined  as  of 
the  date  the  proceeding  was  initiated: 
Provided,  that  for  purposes  of  eligibility 
in  proceedings  covered  by 

9  1.183(a](l)(ii)  of  tiiis  part,  the  net 
worth  and  number  of  employees  of  an 
applicant  shall  be  determined  as  of  the 
date  the  applicant  filed  its  appeal  under 
41  U.S.C.  606. 

(d)  An  applicant  who  owns  an 
unincorporated  business  will  be 
considered  as  an  "individual"  rather 
than  a  "sole  owner  of  an  unincorporated 
business"  if  the  issues  on  which  the 
applicant  prevails  are  related  primarily 
to  personal  interests  rather  than  to 
business  interests. 

(e)  The  employees  of  an  applicant 
include  all  persons  who  regularly 
perform  services  for  remuneration  for 
the  applicant,  under  the  applicant's 
direction  and  control.  Part-time 
employees  shall  be  included  on  a 
proportional  basis. 

(f)  The  net  worth  and  number  of 
employees  of  the  applicant  and  all  of  its 
affiliates  shall  be  aggregated  to 
determine  eligibility.  Any  individual, 
corporation,  or  other  entity  that  directly 
or  indirectly  controls  or  owns  a  majority 
of  the  voting  shares  or  other  interest  of 
the  applicant,  or  any  corporation  or 
other  entity  of  which  the  applicant 
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directly  or  indirectly  owns  or  controls  a 
majority  of  the  voting  shares  or  other 
interest,  will  be  considered  an  affiliate 
for  purposes  of  this  subpart,  unless  the 
adjudicabve  officer  detemiines  such 
treatment  would  be  unjust  and  contrary 
to  the  ptuposes  of  the  Act  in  light  of  the 
actual  relationship  between  the  | 

affiliated  entities.  In  addition,  the       | 
adjudicative  officer  may  determine  that 
financial  relationships  of  the  applicai^ 
other  than  those  described  in  this 
paragraph  constitute  special 
circumstances  that  would  make  an 
award  unjust 

(g)  An  applicant  that  participates  in  a 
proceeding  primarily  on  behalf  of  one  at 
more  other  persons  or  entities  that 
would  be  ineligible  is  not  itself  eligible 
for  an  award. 


§1.185    Standard*  tar  awartfs. 

(a)  A  prevailing  apph'cant  may  receive 
an  award  for  fees  and  expenses  incuited 
in  connection  with  a  proceeding,  or  ia  a 
significant  and  discrete  substantive 
portion  of  the  proceeding,  unless  the 
position  of  the  Department  was 
substantially  justified.  The  position  of 
the  Department  includes,  in  addition  to 
the  position  taken  by  the  Department  in 
the  adversary  adjudication,  the  action  dr 
failure  to  act  by  the  Department  upon 
which  the  adversary  adjudication  is   i 
based.  The  burden  of  proof  that  an 
award  should  not  be  made  to  an  eligible 
prevailing  applicant  because  the         i 
position  oi  the  Department  was  | 
substantially  justified  is  on  the  agency 
counsel. 

(b)  An  award  will  be  reduced  or 
denied  if  the  applicant  has  unduly  or 
unreasonably  protracted  the  proceeding 
or  if  special  circumstances  make  the 
award  sought  unjusL 


§1.186 

(a)  Awards  will  be  based  on  rates 
customarily  charged  by  persons  engaged 
in  the  bosiness  of  acting  as  attorneys, 
agents,  and  expert  witnesses,  even  if  the 
services  were  made  available  without 
charge  or  at  reduced  rate  to  the 
applicant 

(b)  No  award  for  the  fee  of  an         | 
attorney  or  agent  under  these  rales  may 
exceed  $75.00  per  hour.  No  award  to 
compensate  an  expert  witness  may 
exceed  the  highest  rate  at  which  the 
Department  pays  expert  witnesses, 
which  is  set  out  at  §  1.150  of  this  part. 
However,  an  award  also  may  include 
the  reasonable  expenses  of  the  attorney, 
agent,  or  witness  as  a  separate  item,  if 
the  attorney,  agent,  or  witness  ordinarily 
charge*  clients  separately  for  such 
expenses.  I  _ 

(c)  In  determining  the  reasonabteneas 
of  the  fee  sought  for  an  attorney,  agent, 


or  expert  witness,  the  adfudicalive 
officer  shall  consider  the  following: 

(1)  If  the  attorney,  agent  or  witness  is 
in  private  practice,  his  or  her  customary 
fee  for  similar  services,  or  if  an 
employee  of  the  apphcant  the  fully 
allocated  cost  of  the  services; 

(2)  The  prevailing  rate  for  simflar 
services  in  the  community  in  which  the 
attorney,  agent,  or  witness  ordinarily 
performs  services: 

(3)  The  time  actually  spent  in  the 
representation  of  the  ap^ieant; 

(4)  The  time  reasonably  spent  in  Kght 
of  the  difficulty  or  complexity  of  the 
issues  in  the  proceeding;  and 

(5)  Such  other  factors  as  may  bear  on 
the  value  of  the  services  provided. 

(d)  The  reasonable  cost  of  any  study, 
analysis,  engineering  report  test,  project 
or  similar  matter  prepared  on  behalf  of  a 
party  may  be  awarded,  to  the  ext«it 
that  the  charge  for  the  service  does  not 
exceed  the  prevailing  rate  for  similar 
services,  and  the  study  or  other  OMtter 
was  necessary  for  preparatiwi  of  the 
applicant's  case. 

§1.187    RulaiiiaMn9  on  inaidRiwii  rafaa  for 
attorney  fees. 

(a)  If  warranted  by  an  increase  in  the 
cost  of  living  or  by  special 
circumstances  (such  as  limited 
availability  of  attorneys  qualified  to 
handle  certain  4ypes  of  proceedings), 
this  Department  may  adopt  regulations 
providing  that  attorney  fees  may  be 
awarded  at  a  rate  higher  than  $75  per 
hour  in  sonse  or  all  of  the  types  of 
proceedings  covered  by  this  part.  The 
Department  will  conduct  any 
rulemaking  proceedings  for  this  purpose 
under  the  iniformal  rulemaking 
procedures  of  the  Administrative 
Procedure  Act 

(b)  Any  person  may  file  with  this 
Department  a  petition  for  rulemaking  to 
increase  the  maximimi  rate  for  attorney 
fees  in  accordance  with  S  1.28  of  this 
part  The  petition  should  identify  the 
rate  the  petitioner  believes  the 
Department  shonld  establish  and  the 
types  of  proceedings  in  which  the  rate 
should  be  used.  It  also  should  explain 
fully  the  reasons  why  the  higher  rate  is 
warranted.  The  Department  will 
respond  to  the  petition  within  60  days 
after  it  is  filed,  by  initiating  a 
rulemaking  proceeding,  denying  the 
petition,  or  taking  other  appropriate 
action. 


portion  of  the  award  abaD  be  made 
against  that  agency. 


§  1.189 

The  Secretary  of  Agriculture  delegates 
to  the  Judicial  Officer  authority  to  take 
final  action  on  matters  pertaining  to  the 
Act  in  proceedings  covered  by  thiese 
rules.  The  Secretary  by  order  may 
delegate  authority  to  take  final  action  on 
matters  pertaining  to  the  Act  in 
particular  cases  to  other  subordinate 
officials  or  bodies.  With  respect  to 
proceedings  covered  under 
§  1.183tal{l)(ii)  of  this  part,  the  Board  of 
Contract  Appeals  is  authorized  by 
statute  (41  U.S.C.  6071  to  take  final 
action. 

Informatioo  Required  From  AppKcants 


§1.188 

If  an  apphcant  ia  enbtled  to  an  award 
because  it  prevails  over  another  agency 
of  the  United  States  that  participates  in 
a  proceeding  before  the  Department  and 
takes  a  position  that  is  not  substantially 
justified,  the  award  or  an  appropriate 


§1.190   Contantaef) 

(a)  An  applicatioo  ftu*  an  award  erf 
fees  and  expenses  uodn  the  Act  shall 
identify  the  applicant  and  the 
proceeding  for  which  an  award  is 
sought.  The  application  shall  show  that 
the  applicant  has  prevailed  and  identify 
the  position  of  this  Department  that  the 
applicant  alleges  was  not  substantially 
justified  and  shall  briefly  state  the  basis 
for  such  allegation.  Unless  the  apfrficani 
is  an  individual,  the  application  also 
shall  state  the  number  of  employees  of 
the  applicant  and  describe  briefly  the 
type  and  purpose  of  Hs  organization  or 
business. 

(b)  The  application  also  shall  include 
a  statement  that  the  applicant's  net 
worth  does  not  exceed  $2  millioi  (if  an 
individual)  (h*  $7  million  (for  all  other 
applicants,  including  their  affiliates). 
However,  an  apph'cant  may  omit  this 
statement  if: 

(1)  It  attaches  a  copy  c^  a  ruling  by  the 
Internal  Revenue  Service  that  it 
qualifies  as  an  organization  described  hi 
section  501(c)(3)  ^  the  Internal  Revenue 
Code  (26  U.S.Q  501  (c)(3))  or,  in  the  ease 
of  a  tax-exempt  organization  not 
required  to  obtain  a  ruling  from  the 
Internal  Revenue  Service  on  its  exempt 
status,  a  statement  that  describes  the 
basis  for  the  applicant's  belief  that  it 
qualifies  under  such  section;  or 

(2)  It  states  that  it  is  a  cooperative 
association  as  defined  in  section  15(a)  of 
the  Agricultural  Marketing  Act  (12 
U.S.C.  114Kal}. 

(c)  The  application  riiall  state  the 
amount  of  fees  and  expenses  for  which 
an  award  is  sought. 

(d)  The  application  also  may  include 
any  ether  matters  that  the  applicant 
wishes  this  Department  to  consider  io 
determining  whether,  and  in  what 
amount,  an  award  should  be  made. 

(e)  The  application  shall  be  signed  by 
the  applicant  or  an  authorized  officer  or 


attorney  of  the  applicant.  It  also  shall 
contain  or  be  accompanied  by  a  written 
verification  under  oath  or  affirmation 
under  penalty  of  perjury  that  the 
information  provided  in  the  application 
and  all  accompanying  material  is  true 
and  complete  to  the  best  of  the  signer's 
information  and  belief. 

§1.191    Nat  worth  axhliilt 

(a)  An  applicant,  except  a  qualified 
tax-exempt  organization  or  cooperative 
association,  must  provide  with  its 
apphcation  a  detailed  exhibit  showing 
the  net  worth  of  the  applicant  and  any 
affiliates  (as  defined  in  §  11B4  of  this 
part)  when  the  proceeding  was  initiated. 
The  exhibit  may  be  in  any  form 
convenient  to  the  applicant  that 
provides  full  disclosure  of  the 
applicant's  and  its  affiliates'  assets  ahd 
liabilities  and  is  sufficient  to  determine 
whether  the  applicant  qualifies  under 
the  standards  in  this  subpart.  The 
adjudicative  officer  may  require  an 
applicant  to  file  additional  information 
to  determine  its  eligibility  for  an  award. 

(b)  Ordinarily,  the  net  worth  exhibit 
will  be  included  in  the  public  record  of 
the  proceeding.  However,  an  applicant 
that  objects  to  public  disclosure  of 
information  in  any  portion  of  the  exhibit 
and  believes  there  are  legal  grounds  for 
withholding  it  from  disclosure  may 
submit  that  portion  of  the  exhibit 
directly  to  the  adjudicative  officer  in  a 
sealed  envelope  labeled  "Confidential 
Financial  Information."  accompanied  by 
a  motion  to  withhold  the  information 
from  public  disclosure.  The  motion  shall 
describe  the  information  sought  to  be 
withheld  and  explain,  in  detail,  why  it 
falls  within  one  or  more  of  the  specific 
exemptions  bom  mandatory  disclosure 
under  the  Freedom  of  Information  Act,  5 
U.S.C.  552(b)  (1)  through  (9).  The 
material  in  question  shall  be  served  on 
counsel  representing  the  agency  against 
which  the  applicant  seeks  an  award,  but 
need  not  be  served  on  any  other  party  to 
the  proceeding.  If  the  adjudicative 
officer  finds  that  the  information  should 
not  be  withheld  fi-om  disclosure,  it  shall 
be  placed  in  the  public  record  of  the 
proceeding.  Otherwise,  any  request  to 
inspect  or  copy  the  exhibit  shall  be 
disposed  of  in  accordance  with  the 
established  procedures  of  this 
Department  under  the  Freedom  of 
Information  Act  (§§  1.1  through  1.23  of 
this  part). 

§1.192    Documantation  of  faaa  and 
axpansas. 

(a)  The  application  shall  be 
accompanied  by  full  documentation  of 
the  fees  and  expenses,  including  the  cost 
of  any  study,  analysis,  engineering 


report,  test  project  or  similar  matter,  for 
which  an  award  is  sought. 

(b)  The  documentation  shall  include 
an  affidavit  from  any  attorney,  agent,  or 
expert  witness  representing  or 
appearing  in  behalf  of  the  party,  stating 
the  actual  time  expended  and  the  rate  at 
which  fees  and  other  expenses  were 
computed  and  describing  the  specific 
services  performed. 

(1)  The  affidavit  shall  state  the 
services  performed.  In  order  to  establish 
the  hourly  rate,  the  affidavit  shall  state 
the  hourly  rate  which  is  billed  and  paid 
by  the  majority  of  clients  during  the 
relevant  time  periods. 

(2)  If  no  hourly  rate  is  paid  by  the 
majority  of  clients  because,  for  instance, 
the  attorney  or  agent  represents  most 
chents  on  a  contingency  basis,  the 
attorney  or  agent  shall  provide 
information  about  two  attorneys  or 
agents  with  similar  experience,  who 
perform  similar  work,  stating  their 
hourly  rate. 

(c)  The  documentation  also  shall 
include  a  description  of  any  expenses 
for  which  reimbursement  is  sought  and  a 
statement  of  the  amounts  paid  and 
payable  by  the  applicant  or  by  any  other 
person  or  entity  for  the  services 
provided. 

(d)  The  adjudicative  officer  may 
require  the  applicant  to  provide 
vouchers,  receipts,  or  other 
substantiation  for  any  fees  or  expenses 
claimed,  pursuant  to  §  1-199  of  this  part. 

§  1.193    Time  for  filing  application. 

(a)  An  application  may  be  filed 
whenever  the  applicant  has  prevailed  in 
the  proceeding  or  in  a  significant  and 
discrete  substantive  portion  of  the 
proceeding,  but  in  no  case  later  than  30 
days  after  final  disposition  of  the 
proceeding  by  the  Department 

(b)  For  the  purposes  of  this  rule,  final 
disposition  means  the  date  on  which  a 
decision  or  order  disposing  of  the  merits 
of  the  proceeding  or  any  other  complete 
resolution  of  the  proceeding,  such  as  a 
settlement  or  voluntary  dismissal, 
become  final  and  unappealable,  both 
within  the  Department  and  to  the  courts. 

(c)  If  review  or  reconsideration  is 
sought  or  taken  of  a  decision  as  to 
which  an  applicant  believes  it  has 
prevailed,  proceedings  for  the  award  of 
fees  shall  be  stayed  pending  final 
disposition  of  the  underlying 
controversy.  When  the  United  States 
appeals  the  underlying  merits  of  an 
adversary  adjudication  to  a  court,  no 
decision  on  an  application  for  fees  and 
other  expenses  in  connection  with  that 
adversary  adjudication  shall  be  made 
until  a  final  and  unreviewable  decision 
is  rendered  by  the  court  on  the  appeal  or 
until  the  underlying  merits  of  the  case 


have  been  finally  determined  pursuant 
to  the  appeal. 

Procedures  for  Considering  Applications 

§  1.194    Hling  and  sarvica  of  documents. 

Any  apphcation  for  an  award  or  other 
pleading  or  document  related  to  an 
application  shall  be  filed  and  served  on 
ail  parties  to  the  proceeding  in  the  same 
manner  as  other  pleadings  in  the 
proceeding  except  as  provided  in  §  1191 
of  this  part  for  confidential  financial 
information.  The  provisions  relating  to 
filing,  service,  extensions  of  time,  and 
computation  of  time  contained  in  §  1.147 
of  this  part  are  incorporated  into  and 
made  applicable  to  this  subpart  except 
that  the  statutory  30  day  time  limit  on 
filing  the  application  as  set  out  in  §  1493 
of  this  part  may  not  be  extended. 

§1.195    Answer  to  application. 

(a)  Within  30  days  after  service  of  an 
application,  agency  counsel  may  file  an 
answer.  If  agency  counsel  fails  to  timely 
answer  or  settle  the  application,  the 
adjudicative  officer,  upon  a  satisfactory 
showing  of  entitlement  by  the  applicant 
may  make  an  award  for  the  applicant's 
allowable  fees  and  expenses. 

(b)  If  agency  counsel  and  the 
applicant  believe  that  the  issues  in  the 
fee  application  can  be  settled,  they  may 
jointly  file  a  statement  of  intent  to 
negotiate  a  settlement.  The  filing  of  this 
statement  shall  extend  the  time  for  filing 
an  answer  for  an  additional  30  days, 
and  further  extensions  may  be  granted 
by  the  adjudicative  officer  upon  request 
by  agency  counsel  and  the  applicant. 

(c)  The  answer  shall  explain  in  detail 
any  objections  to  the  award  requested 
and  identify  the  facts  relied  on  in 
support  of  agency  counsel's  position.  If 
the  answer  is  based  on  any  alleged  facts 
not  already  in  the  record  of  the 
proceeding,  agency  counsel  shall  include 
with  the  answer  either  supporting 
affidavits  or  a  request  for  further 
proceedings  under  §  1.199  of  this  part. 

§1.196    Reply. 

Within  15  days  after  service  of  an 
answer,  the  applicant  may  file  a  reply.  If 
the  reply  is  based  on  any  alleged  facts 
not  already  in  the  record  of  the 
proceeding,  the  applicant  shall  include 
with  the  reply  either  supporting 
affidavits  or  a  request  for  further 
proceedings  under  §  1.199  of  this  part. 

§  1.197    Commants  by  other  partlas. 

Any  party  to  a  proceeding  other  than 
the  applicant  and  agency  counsel  may 
file  comments  on  an  application  within 
30  days  after  it  is  served  or  on  an 
answer  within  15  days  after  it  is  served. 
A  commenting  party  may  not  participate 
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further  in  proceediaga  on  the 
application,  unless  the  adjudicative 
ofHcer  determines  that  the  public 
interest  requires  such  participation  ib 
order  to  (>ermit  hill  exploratioa  erf 
matters  raised  in  the  comments. 

§1.198    S«ttlsimn«L 

The  applicant  and  agency  etRmsel 
may  agree  on  a  proposed  settlenient  of 
the  award  before  final  action  on  the 
application,  either  in  connectioo  with  a 
settlement  of  the  underlying  pr occtding, 
or  after  the  andertying  proceetfing  has 
been  concluded.  If  a  prvrafling  party 
and  agency  counsel  agree  on  a  proposed 
settlement  of  an  award  before  an 
appbcation  has  been  filed,  the 
application  shall  be  filed  with  the 
proposed  settlement. 

§1.199    Further  proceedings.  ' 

(a)  Ordinarily,  the  determination  of  an 
award  will  be  made  on  the  basis  of  the 
written  record.  However,  on  request  ci 
either  the  apptiicaRl  or  agency  connsri, 
or  on  tas  or  her  own  initiative,  the 
adjudicatire  officer  may  order  further 
proceedings,  such  as  aa  infomal 
conference,  oral  aTgumcnt,  additional 
written  submissions  or,  as  to  issues 
other  than  sabstantial  joatificatioB  (ssch 
as  the  applicant's  eligibility  or 
substantiatiaB  of  fees  and  expenses). 
pertinent  discorveiy  or  an  evidentiaiy 
hearing.  Such  farther  proceedings  slatt 
be  held  only  what  necessary  for  fuU  and 
fair  resohilioo  erf  the  issaea  arising  from 
the  applicaticHi,  and  shall  be  comhictcd 
as  promptly  as  possible  Whether  the 
position  of  the  Departownt  was 
substantially  justified  shall  be 
detennined  on  the  basis  of  the 
administrative  record,  as  a  whote.  lAidi 
is  made  in  the  adversary  ad)ii(ticatiao 
for  which  fees  and  other  expenses  sre 
sought. 

(b)  A  request  that  the  adjudicative 
officer  order  further  proceeding  uules 
this  section  shall  identify  specifically 
the  information  sou^t  oe  the  dispoted 
issues,  and  shall  explain  specifically 
why  the  additional  proceedings  are  | 
necessary  to  resolve  the  issuesL        ' 

(c>  In  the  event  tbat  an  evideniiaiy 
hearing  is  held,  it  shall  be  candscted 
pursuant  to  §§  1J.30  throagh  1.151  of  this 
part  except  that  any  hearii'tg  in  a 
proceeding  covered  by  i  l.ia3(«)|1)pi)  of 
this  part  aitaU  be  condacted  ponaamt  to 
Rules  17  throu^  25  of  the  Board  of 
Contract  Appeals  contained  in  S  24.21  of 
this  title. 


§1.200    Dscisioa 

The  adjudicative  ofiioer  or  Board  of 
Contract  Appeals  shall  iesae  an  initial 
decision  on  the  applicatkm  as 
expeditiously  as  possible  after 


comptettOB  of  proceeding  on  thfe 
application.  Whenever  possible,  dte 
decision  shall  be  made  by  ttie  tame 
administnitive  fadge  or  panel  that 
decided  the  cootrad  sp|ieel  for  which 
fees  are  sought  The  decision  shall 
include  written  findings  and  conchwions 
on  the  applicant's  eh^btlity  mnd  status 
as  a  prevaiUng  parly,  and  an 
explanation  of  the  reasons  for  any 
difference  between  the  amonnt 
requested  and  the  amotmt  awarded. 
This  decision  also  shall  include,  if  at 
issue,  findings  on  whether  fte  positron 
of  the  Department  was  substantially 
justified,  whether  the  appBeant  undtdy 
protracted  the  proceed^igs,  or  whetter 
special  eirciHnstances  nrake  an  award 
unjust  If  the  apphcant  has  sou^rt  an 
award  against  more  than  one  agency, 
the  decision  shall  allocate  responstbiRty 
for  payment  of  any  award  made  among 
the  agencies,  and  shaD  explain  the 
reasons  for  the  allocation  made. 


§1.201 

(a)  Except  with  respect  to  a 
proceetftng  covered  by  1 1.183fa)fl)fii)  of 
this  part,  either  the  applicant  or  agency 
cotinsel  may  seek  review  of  the  initial 
decision  on  the  fee  application,  in 
accordance  with  the  provisions  of 

§§  1.145(a}  and  1.148(a)  of  this  part.  If 
neither  the  applicant  nor  agency  counsel 
seeks  review,  the  initial  deefsion  on  tfie 
fee  apphcation  shall  become  a  fma} 
decision  of  the  Department  35  days  after 
it  is  served  upon  the  applicant  If  review 
is  taken,  it  will  be  in  accord  with  the 
provisions  of  §9 1.145  (b)  throogh  (t)  and 
1.148(b)  of  this  part. 

(b)  With  respect  to  a  proceecfing 
covered  by  §  l-183(a)(t)(iij  of  this  part, 
either  party  may  seek  reconsideration  of 
the  decision  on  the  flee  apph'cation  in 
accordance  with  Rule  29  of  the  Board  of 
Contract  Appeals  contained  in  {  24.21  of 
thia.titte.  In  addition,  either  party  may 
appeal  a  deefsion  of  the  Board  of 
Contract  Appeals  to  the  Court  of 
Appeals  for  the  Federal  Circuit  in 
accordance  Mrith  41  U.&C  607. 


Judicial  revievr  of  fiiral  agency 

decisions  on  awards  may  be  sou^  as 
provided  in  5  U.S.C.  504tc)(2J- 


§1.203 

An  applicant  seeloDg  psgnncnl  of  an 
award  shaB  submit  to  the  heed  of  Ae 
agency  adHBittenng  the  statate 
involved  in  the  pcoceedinfa  copy  of  die 
final  deciaion  of  the  Depntmsnt 
granting  the  anvard.  aceoapanied  t^  a 
statesaent  that  die  apphcant  will  not 
seek  review  of  the  deciaion  in  the  United 
States  courts.  The  agency  wUt  pay  the 
amount  awarded  to  the  applieant  within 


60  days,  ladess  jwfieial  review  of  the 
award  or  of  the  underlining  decision  of 
the  adversary  adjudication  has  been 
sought  by  the  appficaat  or  any  other 
party  to  the  proceedia;. 

Date:  April  4. 1988. 
Richard  E.  Lyng. 
Secretary  of  Agriculture. 
[FR  Doc.  88-9618  Filed  S-4-H;  ft45  am] 
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and  to  Order 


AOENCv:  AgricuTtara!  Marketing  Service, 
USDA. 


action:  Proposed  rule. 


SUMlMnfV:  Tins  decisicn  would  make 
reserve  supply  plants  sabicGl  to 
mininum  shipping  standards  during  the 
moBtbs  of  August  tbroa^  December  ki 
order  to  be  pool  plants  under  the  Upper 
Kfidwest  Federal  milk  order.  The  pianifs 
would  be  required  to  ship  to  pool 
distributing  plants  5p>ercent  of  the  total 
milk  production  received  firea  dury 
farmers  or  diverted  by  the  plant 
operator  during  each  month  of  August 
and  December,  and  8  pooent  of  such 
receipts  during  each  oiT  the  months  of 
September.  October  and  November  m 
order  to  maintain  Ibevpool  status  Two 
or  more  reserve  supply  plants  would  be 
allowed  to  have  their  receipts  and 
shipments  to  pool  plants  considerad  en 
a  combined,  or  unit  basis  to  meet  tfie 
minimum  shipfMng  retpriremenls  or  a 
"call"  by  the  market  admiuistmtor  for 
milk  supplies  needed  for  Class  I,  or 
fluid,  use.  However,  each  hanJor  in 
such  a  unit  would  have  to  akap  at  least  5 
percent  of  its  rec«pls  on  an  indhridual 
basis  during  one  month  of  any  August 
through  December  period  in  order  to 
qualify  for  pool  status  daring  Utie  month 
of  December. 

A  proposal  to  ledoce  dw  cusrent 
requirement  that  a  daily  average  of  at 
least  25,000  pounds  of  Grade  A  milk 
from  dairy  farmers  be  received  at  a  pool 
reserve  supply  plant  is  denied. 

The  decision  is  based  on  the  record  of 
a  public  hearing  held  July  7-8, 1987.  in 
Bloomington,  Minnesota.  The  proposed 
changes  were  submitted  and  supported 
by  six  cooperative  asaociatioea  diet 
represent  a  sabstontial  proportion  of 
producers  w4io  supply  miHi  to  the 
market  The  changes  are  necessary  to 


assure  an  adequate  supply  of  milk  in  an 
orderly  manner  for  Class  1  (fluid)  use  in 
the  Upper  Midwest  marketing  area. 
Cooperative  associations  %vill  be  poUed 
to  determine  whether  producers  favor 
the  issuance  of  the  amended  order. 

Other  issues  considered  at  the  hearing 
were  whether  the  operator  of  one  or 
more  distributiqg  plants  and  one  or 
more  soft-products  (cream  items,  cottage 
cheese  and  yqgurt  but  exduding  ice 
cream)  plants  located  within  the 
marketing  area  should  be  allowed  to 
have  such  plants  considered  as  one 
plant  or  unit,  for  pooling  purposes,  and 
whether  the  proposals  considered  at  the 
hearing  should  be  bandied  in  an 
expedited  manner.  A  separate  decision 
on  tfiose  issues  was  issued  September  2, 
1987. 

FOR  mRTHGR  IMRMUIATION  CONTACT: 
Constance  M  Brenner.  Marketing 
Specialist  USOA/AMS/Deiry  Division, 
Order  Formulation  Branch,  Room  2968, 
South  Building,  P.O.  Box  98456, 
Washington.  DC  20090-6456,  (202}  447- 
7183. 

SUWLEMENTAilV  MFORMATMN:  This 

administrative  action  is  governed  by  the 
provisioiis  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requireaients  of  Executive  Order  12291. 

The  Regulalory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
exsioiae  the  impact  of  a  proposed  rule 
on  small  entities.  fWsuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricuitural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  oa  a 
substantial  number  of  small  entities.  The 
amended  order  will  promote  more 
orderly  marketing  of  milk  by  producers 
and  regulated  handlers. 

Prior  documents  in  this  proceeding; 

Notice  of  htoanng:  IssueMl  June  19, 
1987;  published  June  25. 1987  (52  FR 
23843). 

Partial  Decision:  Issued  September  2. 
1987:  published  September  9. 1987  (52  FR 
33943). 

Order  aaieodiog  the  Order  Issued 
September  28, 1987;  published  October 
2. 1987  (52  FR  36900). 

Recommended  Decision:  Issued 
lanuary  12. 1988;  published  January  19, 
1988  (53  FR  1360). 

Preliminsty  Statsnwnt 

A  pnUic  hearing  was  held  upon 
proposed  amendments  to  the  marketing 
agreement  and  die  order  regulating  the 
handling  of  milk  in  the  Upper  Midwest 
marketing  area.  The  hearing  was  held. 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 


and  the  applicable  rules  of  practice  (7 
CFR  Part  900),  at  Blooraington. 
Minnesota,  on  July  7-8, 1987.  Notice  of 
such  hearing  was  issued  on  June  19, 
1987.  and  published  June  25, 1987  (52  FR 
23843). 

Upon  the  basis  of  the  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Administrator  of  the 
Agricultural  Marketing  Service,  on 
January  12, 1988.  filed  with  the  Hearing 
Clerk,  United  States  Department  of 
Agriculture,  his  recommended  decision 
containing  notice  of  the  opportunity  to 
file  written  excepttons  thereto. 

The  material  issues,  findings  and 
conclusions,  rulings,  and  general 
findings  of  the  recommended  decision 
are  hereby  approved  and  adopted  and 
are  set  forth  in  full  herein,  subject  to  the 
following  modifications: 

1.  Three  paragraphs  are  added 
following  paragraph  38. 

2.  Four  paragraphs  are  added 
following  paragraph  40. 

3.  Four  para^nphs  are  added 
following  paregr^rii  4& 

4.  Two  paregraphs  are  added 
following  parag^ph  49. 

The  material  issue  on  the  record  of  the 
hearing  that  is  dealt  vritfa  in  this  decision 
is  whether  reserve  supply  plants  should 
be  reqaired  to  ship  minimum 
percentages  of  their  producer  milk 
reoeqits  to  pool  distributing  plants  in 
order  to  qaalify  for  pool  plant  status 
under  the  order. 

Fintfings  and  Coodusions 

The  following  fiorfif^  and 
conclusioas  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof:  Reserve 
siipplfpkuit  shipping  standards. 

The  Upper  Miidwest  order  should  be 
changed  to  require  pool  reserve  supply 
plants  to  ship  a  minimum  percentage  of 
their  receipts  to  pool  distributing  plants 
during  the  months  of  August  through 
December.  Handlers  would  be  allowed 
to  have  their  receipts  and  shipments 
considered  as  a  unit  for  purposes  of 
detennining  whether  pooling  standards 
have  been  met.  However,  each  plant  in  a 
unit  would  have  to  deliver  at  least  5 
percent  of  its  producer  receipts  to  pool 
distributing  plants  during  one  month  of 
the  August  through  December  period  in 
order  to  qualify  for  pooling  during  the 
month  of  DeceiBber.  At  the  present  time, 
reserve  supply  plants  are  subject  to  no 
minimum  shipping  requirements  to 
qualify  for  pooling  unless  the  market 
administrator  finds  that  milk  supplies 
for  Class  I  use  are  needed  at  pool 
distributing  plants  and  issues  a  "call" 
for  such  supplies. 

The  chaqge  was  proposed  by  six 
cooperative  associations  that  represent 


a  majority  of  the  producers  supplying 
milk  to  the  Upper  MklMfest  maiiiet  The 
cooperative  association  are  Land 
O'Lakes.  inc.  (LOL).  Mid-America 
Dairymen.  Inc.  (Mid-Am).  Cass-Clay 
Creamery.  Inc.,  Wisconsin  Dairies 
Cooperative.  First  District  Association 
and  Associsted  Milk  Producers.  Inc. 
(AMPI).  Representatives  of  five  of  die 
proponents  and  a  witness  for  Marigold 
Foods,  the  operator  of  three  fluid  milk 
plants  imder  the  order,  testified  in  favor 
of  the  proposaL  The  proposed  changes 
would  require  reserve  supply  plants  to 
ship  a  minimum  of  5  percent  of  their 
total  supply  of  Grade  A  producer  milk  to 
pool  distributing  plants  during  the 
months  of  August  and  December,  and  8 
percent  during  September  throu^ 
November,  in  order  to  be  pool  plants. 
Under  the  proposal,  reserve  supply 
plants  that  meet  the  shipping  standards 
during  the  months  of  August  through 
December  would  continue  to  be  pooled 
for  the  following  months  of  January 
through  July.  The  proposal  would  allow 
two  or  more  reserve  supply  plants 
operated  by  the  same  handler  to  be 
pooled  as  a  unit  by  having  their  receipts 
and  shipments  to  distributing  plants 
considered  on  a  combined  basis.  Under 
the  proposal,  the  minimum  shipping 
standards  could  be  reduced  on  a 
temporary  basis  by  the  Director  of  the 
Dairy  Division.  The  present  provision 
allowing  the  market  administrator  to 
issue  a  "call"  for  additional  needed 
supplies  of  milk  for  Class  I  use  would 
remain  in  the  order.  Proponents' 
proposal  would  reduce  the  current 
requirement  that  a  reserve  supply  plant 
assemble  at  least  a  daily  average  milk 
supply  of  25.000  pounds  to  a  25.000- 
pound  requirement  on  at  least  2 
consecutive  days  of  each  mcHith. 
Adoption  of  the  proposal  was  opposed 
by  witnesses  testifying  on  behalf  of  two 
cooperative  associations:  Farmers  Union 
Milk  Marketing  Cooperative  (Farmers 
Union)  and  National  Farmers 
Organization  (NFO);  and  on  behalf  of 
Kraft  Inc.  Universal  Foods,  and  the 
Trade  Association  of  Proprietary  Plants 
(TAPP). 

The  LOL  witaess  testified  that  LOL 
operates  eight  reserve  supply  plants  and 
a  distributing  plant  under  the  order,  and 
supplies  a  significant  part  of  the  milk 
needed  for  Class  I  use  at  two  other  pool 
distributing  plants  The  witness  stated 
that  distributing  plants  in  the  Upper 
Midwest  marketing  area  have 
experienced  continuing  difficulty  in 
securing  dependable  supplies  of  milk  in 
the  absence  of  a  "call"  from  the  market 
administrator  requiring  reserve  supply 
plants  to  ship  milk  for  fluid  needs.  He 
attributed  the  reluctance  of  reserve 
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supply  plant  operators  to  ship  milk  to 
distributing  plants  to  the  substantial 
costs  incurred  in  supplying  milk  for 
Class  1  use.  The  witness  stated  that 
when  a  "call"  is  issued,  plant  operators 
can  be  assured  that  most  of  their 
competitors  are  sharing  equitably  in  the 
cost  of  supplying  Class  I  milk  to  the 
market,  but  described  the  issuance  of  a 
"call"  for  milk  as  a  procedure  too 
cimibersome  and  defective  to  be  used  to 
secure  milk  supplies  for  tha  fluid  needs 
of  the  market  on  a  regular  basis. 

The  witness  explained  thai,  in 
shipping  milk  to  distributing  plants  for 
Class  I  use,  reserve  supply  plant 
operators  incur  additional  costs  of 
running  duplicate  Grade  A  and  Grade  B 
farm  bulk  pickup  routes  instead  of 
operating  one  conmiingled  route,  and 
hauling  milk  from  supply  plants  to 
distributing  plants.  He  estimated  that 
such  costs  would  be  about  50  cents  per 
hundredweight  for  milk  hauled  75  miles. 
In  addition,  the  witness  cited  the  cost  of 
releasing  Grade  A  milk  for  Class  I  use 
from  a  supply  plant  that  is  also  a 
manufacturing  plant.  He  stated  that 
under-utilization  of  a  manufacturing 
plant's  capacity  because  of  the  necessity 
of  shipping  miUc  for  Class  I  use  may  cost 
$10,000  per  day,  or  range  from  $1.25- 
$1.43  per  hundredweight  of  Class  I  milk 
shipped.  The  witness  pointed  out  that  in 
view  of  the  unreimbursed  costs  of 
shipping  Class  I  milk  to  distributing 
plants,  plant  operators  that  do  not  ship 
enjoy  a  competitive  advantage  over 
those  that  do.  He  stated  that  it  is  more 
expensive  for  supply  plant  operators  to 
remove  milk  from  their  manufacturing 
operations  during  the  fall,  when 
manufacturing  plants  are  operating  at 
below-capacity  levels  because  of  lower 
levels  of  milk  production,  than  at  any 
other  time  of  the  year. 

The  LOL  witness  testified  that  the 
only  factors  that  serve  to  offset  the  costs 
of  releasing  milk  for  Class  I  use  are 
location  adjustments  provided  under  the 
order  and  over-order  premiums.  He  said 
that  the  location  adjustment  on  most 
reserve  supply  plants  is  only  6  cents,  or 
a  small  fraction  of  the  cost  of  supplying 
milk  for  Class  1  use.  and  that  the 
premiiui  customarily  charged  in 
addition  to  the  order  price  for  milk 
delivered  for  Class  I  use  during  the  fall 
months  is  60  cents  per  hundredweight. 
The  witness  stated  that  the  economic 
incentives  available  to  reimburse 
reserve  supply  plant  operators  for 
shipping  Class  I  milk  will  cover  the  costs 
of  such  shipments  only  for  those  reserve 
supply  plants  located  relatively  near  the 
market  and  are,  for  the  most  part, 
inadequate  to  assure  a  large  enough 
supply  of  milk  for  Class  I  use. 


The  witness  testified  that  the  threat  of 
a  "call"  for  Class  I  milk  shipments  by 
the  market  administrator  under  the 
present  order  has  served  as  a  shipping 
requirement  for  many  years,  but  that  its 
effectiveness  has  diminished  recently  in 
view  of  declining  milk  supplies.  He 
stated  that  the  "call"  provision  had  to  be 
used  for  three  consecutive  months  in  the 
fall  of  1986  in  order  to  obtain  an 
adequate  supply  of  Class  I  milk  for 
distributing  plants.  The  witness 
characterized  use  of  the  "call"  as 
assuring  that  most  competitors  are 
sharing  equitably  in  the  cost  of 
supplying  Class  I  milk. 

According  to  the  LOL  witness,  all 
reserve  supply  plants  that  share  in  the 
market's  Class  I  returns  by  sharing  in 
the  order's  blend  price  also  should  share 
in  the  burden  of  supplying  Class  I  milk 
to  fluid  milk  plants.  The  witness 
asserted  that  mandatory  shipping 
standards  are  the  only  reasonable 
mechanism  to  insure  that  all  reserve 
supply  plants  ship  Class  I  milk  at  a 
minimal  level  He  described  minimum 
shipping  requirements  as  eliminating 
doubt  about  whether  it  will  be 
necessary  for  reserve  supply  plants  to 
ship  Class  I  milk  to  distributing  plants. 
Under  the  present  order  provisions,  he 
explained,  there  is  uncertainty  on  the 
part  of  reserve  supply  plant  operators  as 
to  whether  they  will  be  required  to  ship 
milk  for  Qass  I  use  until  a  call  is 
actually  announced,  usually  about  the 
Hrst  day  of  the  month  for  which 
deliveries  are  to  be  required.  The 
witness  further  stated  that  mandatory 
shipping  percentages  will  encourage 
reserve  supply  plant  operators  to  make 
advance  arrangements  to  supply  Class  I 
customers  on  a  regular  basis  rather  than 
having  to  find  a  Class  I  outlet  after  a  call 
is  announced.  He  indicated  that 
minimum  shipping  requirements  would 
encourage  reserve  supply  plant 
operators  to  more  closely  monitor 
quality  discipline  at  producers'  farms 
and  to  assure  that  their  plants  are 
capable  of  delivering  high-quality  milk 
to  distributing  plants.  The  witness 
stated  that  planning  and  orderiy 
operation  of  both  manufacturing  plants 
and  distributing  plants,  and  more 
orderly  movement  of  milk  from 
production  areas  to  the  marketplace, 
would  be  enhanced  by  requiring  the 
timing  and  volume  of  milk  movements  to 
be  established  well  in  advance  for  the 
purpose  of  meeting  the  order's  minimum 
shipping  standards. 

The  LOL  witness  supported  the 
cooperatives'  proposed  5  percent  and  8 
percent  shipping  requirements  on  the 
basis  that  these  percentages  would  not 
compel  reserve  supply  plants  to  ship 


more  milk  than  would  be  needed  at 
distributing  plants,  but  would  be  near 
the  actual  volume  of  milk  needed  from 
reserve  supply  plants.  The  witness 
stated  that  approxima'tely  half  of  the 
milk  supplies  received  at  pool 
distributing  plants  during  August 
through  December  1986  originated  at 
supply  and  reserve  supply  plants,  and 
that  the  total  milk  supplies  from  pool 
sources  represented  about  17  percent  of 
the  producer  milk  pooled  under  the 
order.  The  witness  supplied  data 
indicating  that  the  actual  shipments  to 
distributing  plants  from  supply  and 
reserve  supply  plants  during  1986 
exceeded  the  mandatory  shipping 
percentages  proposed  by  proponents.  He 
noted  that  if  the  proposed  percentage 
shipping  requirements  prove  to  be 
inadequate  or  excessive  in  the  future, 
the  mailcet  administrator  would  retain 
the  authority  to  issue  a  "call"  for 
increased  shipments,  and  the  Director  of 
the  Dairy  Division  would  be  authorized 
to  reduce  the  level  of  shipments 
required.  The  LOL  witness  testified  that 
the  months  of  August  through  December 
are  the  time  of  year  when  Class  I 
requirements  are  greatest  while  the 
opportunity  cost  to  manufacturing 
operations  of  supplying  milk  for  Class  I 
use  is  also  greatest.  He  stated  that 
adoption  of  minimum  performance 
standards  for  all  pool  participants 
would  ease  the  maricet  supply  problems 
currently  experienced  during  the  fall 
months. 

The  witness  testified  in  favor  of 
proponents'  proposal  to  require  that  a 
reserve  supply  plant  receive  at  least 
25.000  pounds  of  milk  on  only  two 
consecutive  days  during  the  month 
instead  of  the  present  requirement  that 
such  a  plant  receive  a  daily  average  of 
at  least  25.000  pounds  of  milk.  He  stated 
that  the  original  intent  of  the  present 
provision  was  to  assure  that  a  reserve 
supply  plant  operator  would  have  the 
capability  of  putting  together  a 
tankerload  of  milk  in  two  days  for 
shipment  to  distributing  plants. 
According  to  the  witness,  the  proposed 
change  woidd  continue  the  original 
intent  but  would  allow  some  savings  in 
the  costs  of  operating  reserve  supply 
plants. 

A  witness  representing  Wisconsin 
Dairies  stated  tiiat  the  cooperative 
operates  five  reserve  supply  plants 
under  the  order.  He  testified  that  the 
Upper  Midwest  order  was  designed  to 
further  orderiy  mariceting.  and  had  done 
so  quite  well  for  ten  years  with  the 
"call"  provision  used  only  once. 
However,  he  stated,  use  of  the  "call" 
provision  for  three  consecutive  months 
during  the  fall  of  1986  was  not 


conducive  to  onkrlj  marketing.  The 
wibiess  testified  that  Wisoortsin  Dairies 
was  afready  shipping  above  any 
anticipated  "call"  percentage  in  the  fall 
of  1986  and  felt  that  volunteering  to  ship 
additi<Mial  voluaies  of  milk  was  not  a 
sound  business  practice  when  some 
reserve  supply  plant  opaaton  were 
unwilling  to  serve  the  fluid  milk  market. 
He  emphasized  that  since  all  reserve 
aapfAy  plants  share  in  the  market's 
Class  I  returns  it  is  only  fair  that  all 
should  share  in  serving  the  fluid  milk 
needs  ol  the  market 

A  witness  testifying  on  behalf  of 
AMn  stoted  diat  AMPI  operates  eight 
reserve  supply  plants  under  the  Upper 
Midwest  order,  and  supplies  milk  to 
eight  distributing  plants.  The  witness 
testified  that  prior  to  September  1986  the 
threat  that  the  "call"  provision  would  be 
implemented  worked  well  to  assure  an 
adequate  supply  of  milk  for  Class  I  use. 
He  stated  that  some  suppliers  shipped 
additional  milk  voluntarily  while  others 
gave  up  milk  reluctandy  in  response  to 
the  market  administrator's  indication 
that  a  "call"  would  be  issued  if  needed 
Class  I  milk  supplies  were  not  supplied 
to  bottlers.  The  witness  said  that 
suppliers  seem  reluctant  to  ship  Class  I 
milk  under  the  cturent  marketing 
conditions  of  declining  production 
because  of  the  value  of  additional  milk 
to  manufacturing  plants,  especially 
during  the  fall  months  of  tiie  year.  He 
attributed  the  necessity  of  using  the 
"call"  provision  for  three  consecutive 
months  in  1986  to  the  common 
understanding  that  some  suppliers,  who 
are  also  competitors  for  producer  milk, 
were  shipping  Uttie  or  no  milk  to 
distributing  plants.  He  described  three 
months  of  operating  under  the  "call" 
provision  aa  having  three  months  of 
shipping  requirements  but  not  knowing 
what  the  required  percentage  would  be 
until  each  month  started  . 

The  AMn  witness  compared  the 
percentages  required  by  operation  of  the 
"call"  provision  in  September-November 
1986  with  the  proposed  percentage 
requirements  and  determined  that  if  the 
proposed  requirements  had  been  in 
effect  in  die  fall  of  1986.  die  small 
amount  of  milk  in  excess  of  the 
proposed  percentages  that  would  have 
been  reqidied  for  Class  I  use  could  have 
been  obtained  easily  by  negotiations 
between  distributing  plant  operators 
and  the  operators  of  reserve  supply 
plants.  The  witness  described  marketing 
conditions  in  the  presence  of  "calls"  for 
three  consecutive  months  as 
characterized  by  uncertainty  and  lack  of 
planning  between  suppliers  and 
customers,  leading  to  disorderly 
marketing  conditions.  He  testified  that 


he  understood  the  fnoposal  would  allow 
the  Director  to  increase,  as  well  as 
decrease,  the  shipping  percentage 
required  of  reserve  supply  plants,  or,  in 
a  situation  that  would  not  alkiw  time  for 
such  action  by  die  Director,  to  allow  the 
market  administoator  to  issue  a  "call" 
for  additional  shipoients. 

A  witness  for  Mid-Am  testified  diat 
the  association  operates  five  reserve 
supply  plants  under  the  Upper  Midwest 
order.  The  witness  stated  that  one  of  the 
primary  purposes  of  die  Federal  order  is 
to  assure  an  adequate  supply  of  milk  for 
distributing  plante  and  consumers.  He 
explained  that  as  the  amount  of  miUc 
pooled  under  the  Federal  order 
increases,  a  smaller  percentage  of  the 
total  volume  is  needed  to  supply  the 
market's  fluid  needs.  Aa  a  result,  he 
said,  an  increasing  percentage  of 
producer  milk  is  used  in  manufactured 
products  and  handlers  become 
accustomed  to  using  producer  milk  in 
their  manufacturing  plants.  The  witness 
stated  that  the  economic  benefits  to 
handlers  of  not  shipping  milk  to 
distributing  plants  interfere  ivith  the 
orderly  flow  of  milk  for  Class  I  use. 
However,  he  asserted,  any  organization 
participating  in  the  blend  price 
generated  by  Class  I  sales  should  accept 
the  burden  of  supplying  those  sales, 
even  if  that  burden  includes  shipping 
milk  two  or  three  hundred  miles  for 
Class  I  use.  He  observed  that  the 
economic  incentives  provided  both 
under  the  order  and  outside  the  order, 
such  as  over-order  prices,  are 
insufficient  to  pull  milk  away  from  use 
in  manufacturing  plants.  At  the  same 
time,  he  said,  the  order's  shipping 
provisions  do  not  push  the  milk  out  of 
the  reserve  supply  plants  unless  a  "call" 
is  issued.  The  witness  concluded  that 
the  "call"  provision  was  not  intended  to 
be  used  on  a  frequent  basis,  and  that 
mandatory  shipping  requirements  are 
the  appropriate  means  of  supplying  the 
fluid  needs  of  the  market. 

The  Mid-Am  witness  suggested  that 
the  proposed  mandatory  shipping 
standards  be  allowed  to  be  met  by  units 
formed  by  two  or  more  cooperative 
associations  in  addition  to  the  units  to 
be  permitted  of  multiple  plants  operated 
by  one  handler.  He  opposed  allowing 
proprietary  handlers  to  form  units  with 
cooperative  associations  or  with  other 
proprietary  handlers.  He  stated  that  the 
benefits  of  efficiencies  resulting  from  the 
activities  of  a  unit  of  cooperative 
associations  would  accrue  to  their  dairy 
farmer  members,  but  that  efficiencies 
achieved  by  a  unit  of  proprietary 
handlers  may  not  be  passed  bade  to 
dairy  farmers.  Mid-Am's  proposed 
modification  of  the  proposed  shipping 


requirements  was  supported  by  the 
witness  for  LOL  who  stated  that  a  unit 
pooling  provision  for  cooperative 
associations  would  accustom  the 
associations  to  woricing  together  to 
increase  their  efficiency  and 
effectiveness  in  suppljring  milk  to  the 
market. 

A  witness  for  Cass-Clay  Creamery, 
Inc.,  testified  that  Cass-Clay  operates 
three  distributing  plants,  one  reserve 
supply  plant  and  three  supply  plants,  all 
pooled  under  the  Upper  Midwest  order, 
and  four  nonpool  manufacturing  plants. 
The  witness  stated  that  milk  supplies  in 
the  vicinity  of  its  Fargo.  North  Dakota, 
fluid  milk  plant  have  been  hard  to 
obtain  during  the  fall  months  of  the  last 
several  years.  He  explained  that  Fargo 
was  not  within  the  designated  area 
delineated  by  the  market  administrator 
for  the  "calls"  issued  for  Class  I  milk 
shipments  in  September  through 
November  1986.  and  that  procurement  of 
milk  supplies  for  the  Fargo  plant  was 
not,  therefore,  assisted  by 
announcement  of  a  "call."  In  fact,  the 
witness  testified,  the  two  or  three 
reserve  supply  plants  located  near  the 
Fargo  area  from  which  milk  mi^t  be 
available  do  not,  to  his  knowledge,  have 
Interstate  Milk  Shippers'  (IMS) 
approval.  He  stated  that  without  IMS 
approval  such  milk  supplies  would  be  of 
no  use  to  the  Cass-Clay  distributing 
plant.  The  witness  atgued  that  if  the 
supply  of  milk  continues  to  decrease, 
not  enough  will  be  available  for  Class  I 
use.  He  stated  that  milk  must  move  to 
fluid  outlets  as  a  result  of  either  price 
incentives  or  performance  requirements, 
and  concluded  that  the  proposed 
shipping  standards  would  alleviate  the 
problem  of  inadequate  price  incentives 
and  make  the  marketing  of  Class  I  milk 
more  equitable  for  all  market 
participants. 

A  witness  representing  Marigold 
Foods,  a  proprietary  handler  that  is  a 
large  purchaser  of  Grade  A  milk  in  the 
Upper  Midwest  market,  testified  that 
adoption  of  a  minimum  shipping 
requirement  for  reserve  supply  plants 
would  assure  all  milk  suppliers  that 
producer  groups  sharing  in  the  order's 
blend  price  have  performed  some  of  the 
responsibility  of  delivering  milk  to  the 
Class  I  market.  He  explained  that 
reserve  supply  plants  are  able  to  pay 
producers  the  Federal  order  blend  price 
for  all  of  their  milk,  whether  any  of  it  is 
used  in  Class  I  or  not,  and  therefore  are 
able  to  compete  with  other  handlers  for 
a  supply  of  milk  that  will  enable  them  to 
operate  their  manufacturing  plants  at  an 
optimal  level.  He  stated  that  required 
shipping  percentages  would  establish 
supply  patterns  by  all  suppliers 
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participating  in  the  pool  and  may  create 
a  climate  that  would  eliminate  the  need 
for  any  futiire  "calls." 

The  Marigold  witness  testified  that  in 
July  1986  Marigold  began  to  try  to  secure 
an  adequate  supply  of  milk  for  the  fall 
period  beginning  with  September  1, 
1986.  He  stated  that  it  quickly  became 
apparent  that  those  suppliers  who 
already  supplied  Marigold  were  not 
going  to  increase  their  shipments,  and 
that  suppliers  who  did  not  already 
supply  Marigold  were  not  going  to  start 
doing  so.  The  witness  testified  that  he 
had  notified  the  market  administrator  of 
his  difficulty  in  obtaining  milk  supplies 
about  August  1,  and  the  market 
administrator  started  the  procedure 
required  to  issue  a  "call"  at  that  time. 
After  the  "call"  for  September  1986  was 
issued,  he  continued,  the  procurement 
situation  did  not  improve  greaUy 
because  suppliers  would  ship  milk  to 
Marigold's  plants  only  until  they  had 
fulfilled  the  "call"  requirements.  He 
stated  that  much  of  his  time  in  the  last 
half  of  1986  was  spent  in  trying  to  keep 
Marigold's  plants  operating,  even  though 
"calls"  were  also  issued  for  October  and 
November. 

The  witness  for  Marigold  testified  that 
Marigold  would  like  to  be  able  to  offer  a 
high  enough  price  for  its  milk  supply  so 
that  its  plants  could  be  assured  of  an 
adequate  supply  of  milk  on  a  year-rotmd 
basis.  However,  he  pointed  out, 
Marigold  cannot  pay  more  than  the 
prevailing  price  in  the  market  for  its 
milk  supply  and  still  be  able  to  compete 
for  sales  with  handlers  paying  less.  The 
witness  attributed  suppliers'  reluctance 
to  ship  milk  for  Class  I  use  to  their 
desire  to  keep  their  milk  supplies  for 
their  own  manufacturing  plants. 

A  witness  representing  Kraft.  Inc., 
testified  in  opposition  to  the  proposed 
mandatory  shipping  standards.  He 
explained  that  Kraft  operates  a  reserve 
supply  plant  under  the  Upper  Midwest 
order,  is  a  regular  supplier  of  milk  to  the 
Class  I  market,  and  ships  to  distributing 
plants  a  percentage  of  its  total  supply 
approximately  equal  to  the  market's 
percentage  of  Class  I  use.  The  witness 
asserted  that  the  current  provisions  of 
the  order  are  flexible  enough  to  adjust  to 
the  changing  needs  of  the  market  while 
minimizing  regulatory  intervention.  He 
stated  that  use  of  the  call  provision 
during  the  fall  of  1986  accomplished  the 
purpose  for  which  it  was  intended,  of 
supplying  needed  milk  to  pool 
distributing  plants  for  Class  I  use. 
Although  he  acknowledged  the  inequity 
between  reserve  supply  plants  that  ship 
milk  to  the  fluid  market  and  those  that 
do  not,  the  witness  asserted  Kraft's 
opposition  to  mandatory  percentage 


requirements.  He  described  mandatory 
shipping  standards  as  inflexible  and 
stated  that  their  adoption  may  result  in 
requiring  handlers  to  ship  milk  to  the 
fluid  market  in  excess  of  Class  I  needs. 

In  the  event  mandatory  shipping 
requirements  are  adopted  in  spite  of 
Kraft's  opposition,  the  Kraft  witness 
suggested  modifications  to  the  proposed 
amendments.  First  he  stated,  the 
Director  of  the  Dairy  Division  should 
have  the  discretion  to  reduce  the 
required  shipping  percentages  to  zero 
instead  of  by  5  percent,  as  proposed  by 
proponents.  He  argued  that  the  reason 
for  allowing  the  Director  to  adjust 
shipping  percentages  is  to  save  the  time 
and  expense  of  a  Federal  order  hearing 
proceeding,  and  that  there  is  no  point  in 
limiting  the  Director's  discretion  for  the 
three  months  during  which  8  percent  of 
a  reserve  supply  plant's  receipts  are 
required  to  be  shipped  to  distributing 
plants.  In  addition  to  allowing  a  multi- 
plant  handler  to  qualify  more  than  one 
reserve  supply  plant  as  a  unit,  as 
proposed  by  proponents,  the  Kraft 
witness  advocated  that  any  group  of 
handlers  be  allowed  to  consider  their 
reserve  supply  plants  as  a  unit  for  the 
purpose  of  meeting  the  minimum 
shipping  requirements.  He  stated  that 
allowing  all  handlers  to  form  such  units 
would  maximize  the  transportation 
efficiencies  available  to  meet  the  Class  I 
needs  of  the  market,  and  would  help 
defray  the  cost  of  complying  with 
mandatory  shipping  percentages  for 
small  or  poorly-located  handlers. 
Finally,  the  Kraft  witness  proposed  a 
modification  to  the  proposed  provision 
that  would  protect  a  multiple-plant 
handler  from  losing  pool  status  entirely 
if  the  percentage  shipping  requirements 
are  not  met.  He  suggested  that  when 
such  a  handler  files  a  request  with  the 
market  administrator  for  pool  status  for 
its  reserve  supply  plants,  the  request 
should  describe  the  sequence  in  which 
plants  would  be  excluded  from  the  unit 
in  the  event  minimum  performance 
standards  are  not  met. 

A  witness  representing  Farmers  Union 
Milk  Marketing  Cooperative  (FUMMC) 
also  opposed  the  adoption  of  mandatory 
shipping  requirements.  He  described 
such  requirements  as  unnecessary  and 
undesirable  in  that  the  percentage  of 
producer  milk  needed  for  Class  I  use  in 
the  Upper  Midwest  marketing  area  is 
the  lowest  in  the  U.S.,  averaging  only 
about  13  percent.  According  to  the 
FUMMC  witness,  the  cause  of  the 
problem  in  getting  milk  to  distributing 
plants  is  the  unreasonably  low  handling 
charges  established  by  the  principal 
cooperatives  in  the  market.  He  charged 
that  proponent  cooperatives  own 


interests  in  eight  distributing  plants  that 
distribute  milk  in  the  Upper  Midwest 
order  area,  and  that,  having  kept  the 
cost  of  obtaining  milk  supplies  low  to 
themselves,  they  now  want  the 
government  to  require  other  handlers  to 
give  up  profitable  sales  in  order  to 
supply  milk  for  Class  I  use  at  a  loss.  The 
witness  also  noted  that  some  of 
proponent  cooperatives  sell  large 
volumes  of  manufactured  dairy  products 
to  the  government  on  a  year-round 
basis.  He  stated  that  any  mandatory 
shipping  standards  should  require  that 
miUc  be  used  for  sales  to  distributing 
plants  rather  than  to  the  Commodity 
Credit  Corporation. 

The  FUMMC  witness  testified  that 
proponents  favor  mandatory  shipping 
percentages  in  order  to  assure  that 
handling  charges  on  milk  supplied  to  the 
fluid  market  remain  at  their  present 
level  of  50  or  60  cents  per 
hundredweight.  He  attributed 
proponents'  motive  for  keeping  handling 
charges  low  to  their  desire  for  making  it 
impossible  for  other  organizations 
marketing  producers'  milk  to  compete 
for  producer  milk  supplies.  The  witness 
stated  that  four  proprietary  handlers, 
three  of  them  small  family-owned 
businesses,  had  lost  their  pool  status  as 
a  result  of  their  failure  to  meet  the 
shipping  percentages  required  by  the 
"calls"  issued  during  the  fall  months  of 
1986.  He  pointed  out  that  mandatory 
shipping  requirements  could  be 
expected  to  have  the  same  effect  on 
other  handlers  in  similar  positions.  The 
FUMMC  witness  testified  that  if 
mandatory  shipping  requirements  are 
adopted,  he  would  support  a  provision 
that  would  allow  proprietary  handlers, 
aa  well  as  cooperative  associations,  to 
form  units  for  the  purpose  of  meeting  the 
required  shipping  percentages. 

A  witness  testifying  on  behalf  of 
National  Farmers  Organization  (NFO) 
opposed  the  proposal  to  require  a 
minimum  level  of  shipments  from 
reserve  supply  plants  to  distributing 
plants.  He  stated  that  the  present 
pooling  provisions  of  the  Upper  Midwest 
order  were  designed  to  acconunodate 
the  pooling  of  an  already  abundant 
supply  of  Grade  A  milk  and  the  milk  of 
any  Grade  B  producers  who  wish  to 
upgrade  to  Grade  A,  and  should 
continue  to  do  so.  The  witness  described 
the  threat  of  implementation  of  the  call 
provisions  as  the  single  most  effective 
tool  in  aligning  buyers  and  sellers,  and 
stated  that  operating  without  using  the 
call  provision  is  in  the  best  interests  of 
the  maricet.  He  explained  that  without 
either  a  "call"  for  Class  I  milk  supplies 
or  mandatory  shipping  percentages  only 
milk  that  is  needed  for  fluid  use  moves 


to  distributing  plants.  He  observed  that 
milk  that  is  moved  for  fluid  use  comes 
from  the  closest  and  most  economical 
sources.  The  witness  said  that  the  entire 
marketing  area  has  never  been  included 
imder  a  "call",  but  that  the  area  from 
w|iich  shipments  are  required  under  a 
"call"  has  been  large  enough  so  that  the 
burden  of  supplying  the  required  milk 
for  Class  I  use  has  never  been  borne  too 
heavily  by  one  organization.  At  the 
same  time,  he  stated,  the  "call"  area  has 
never  been  large  enough  to  require  very 
distant  milk  to  be  moved  or  excess 
shipping  costs  to  be  incurred.  The 
witness  observed  that  34  percent  of  the 
milk  pooled  under  the  order  during 
December  1986  was  produced  within  the 
area  fit>m  which  milk  was  "called"  for 
Class  I  use  during  the  fall  monUis  of 
1986. 

The  NFO  representative  testified  that 
if  mandatory  shipping  standards  were 
adopted,  milk  supplies  very  distant  from 
the  metropolitan  area  would  be  required 
to  move  uneconomically  to  distributing 
plants  or  lose  pool  status.  He  used  as  an 
example  a  supply  of  NFO  milk  located 
near  Benoit,  Wisconsin,  that  would  have 
to  be  shipped  over  200  miles  to  the 
nearest  distributing  plant  at  a  cost  of  72 
cents  per  hundredweight  for 
transportation.  Another  example  cited 
by  the  witness  was  a  proprietary 
reserve  supply  plant  located  in  eastern 
North  Dakota.  According  to  the  witness, 
the  three  distributing  plants  located 
closest  to  this  proprietary  handler  are 
all  cooperative-owned,  and  depend  on 
their  own  members'  milk  supplies.  As  a 
result,  he  said.  Minneapolis/St.  Paul  at 
a  distance  of  368  miles  from  the  handler, 
would  be  the  likeliest  market  for  any 
milk  the  handler  would  be  required  to 
ship.  The  witness  stated  ^at  the 
transportation  cost  of  such  shipments 
would  be  $1.29  per  hundredweight.  He 
said  that  requiring  such  shipments  when 
more  than  ample  supplies  of  milk  are 
produced  much  closer  to  the  market  is 
not  in  the  best  interests  of  the  maricet. 

The  NFO  witness  explained  that  as 
m/lk  supplies  have  declined,  handlers 
that  have  manufacturing  operations  are 
not  willing  to  release  greater  supi^ies  of 
milk  to  distributing  plants  without  being 
adequately  compensated  for  the  costs 
they  would  incur  as  a  result.  The 
witness  introduced  data  showing  that 
the  service  charges  received  for  milk 
supplied  to  distributing  plants  in  Federal 
milk  order  areas  surrounding  the  Upper 
Midwest  are  generally  somewhat  higher 
(by  $.28  to  $1.11)  than  service  charges 
paid  by  distributing  plants  in  the  Upper 
Midwest  order  area.  He  noted  that  some 
NFO  milk  produced  within  the  Upper 
Midwest  milkshed  is  delivered  to  pool 


distributing  plants  in  other  Federal  order 
areas  and  pooled  under  those  orders 
because  the  service  charges  paid  by  the 
receiving  handlers  in  those  areas  return 
much  more  money  to  the  cooperative 
than  do  sales  to  Upper  Midwest 
distributing  plants. 

The  witiiess  for  NFO  stated  that  the 
cooperative  historically  has  supplied  to 
distributing  plants  a  higher  percentage 
of  its  milk  supply  than  the  marketwide 
percentage  of  producer  milk  used  in 
Class  I,  but  will  no  longer  ship  milk  from 
reserve  supply  plants  without  being  able 
to  recover  direct  transportation  costs. 
The  witness  further  warned  that  if 
mandatory  shipping  standards  are 
adopted,  NFO  would  seriously  consider 
reducing  its  shipments  of  milk  for  Class  I 
use  to  just  above  the  required 
percentage  instead  of  its  current  27- 
percent  level  of  performance.  He 
predicted  that  the  result  of  adoption  of 
minimum  shipping  requirements  would 
be  to  reduce  service  charges  below  their 
current  inadequate  level  and  to  generate 
excessive  costs  of  hioving  milk 
unnecessarily  from  reserve  supply 
plants  to  distributing  plants. 

The  witness  expressed  NFO's 
opposition  to  reducing  the  25,000  pound 
per  day  average  receipt  requirement  at 
reserve  supply  plants.  He  described  the 
current  standard  as  minimal,  and  stated 
that  reducing  it  would  serve  no* 
constructive  purpose  even  though  one 
NFO  reserve  supply  plant  had  failed  to 
be  pooled  as  a  result  of  falling  below  the 
required  volume  of  receipts. 

A  witness  testified  in  opposition  to 
the  proposal  on  behalf  of  Universal 
Foods,  a  proprietary  manufacturing 
plant  operator  whose  producers  are 
pooled  through  Twin  "Town  Cheese 
Factory,  Ina  Twin  Town  Cheese  Factory 
is  a  cheese  manufacturing  company  that 
operates  a  reserve  supply  plant  The 
witness  stated  that  miUc  for  Claas  I  use 
is  supplied  to  Upper  Midwest 
distributing  plants  from  the  Twin  Town 
plant  on  a  year-round  basis  at  a  level 
that  exceeds  the  "call"  percentages 
announced  during  the  fall  of  1986.  He 
stated  that  in  order  to  obtain  an 
adequate  supply  of  producer  milk.  Twin 
Town  must  pay  producer  premiums  and 
hauling  subsidies  that  result  in  milk 
coats  that  range  from  80  cents  to  $1.00 
over  the  Federal  order  blend  price.  He 
noted  that,  given  the  cost  of  acquiring 
milk,  supplying  it  to  distributing  plants 
at  50  cents  over  the  Class  I  price  is  not 
economical.  The  witness  also  stated  that 
one  of  the  results  of  adopting  mandatory 
shipping  standards  would  be  the 
reductiuii  of  Ihc  service  charges 
currently  collected  for  deUveries  of  milk 
to  distributing  plants. 


A  witness  representing  the  Trade 
Association  of  Proprietary  Plants 
(TAPP)  testified  in  opposition  to  the 
proposed  minimum  shipping 
requirements.  The  witness  said  that  the 
order's  "call"  provision  has  operated  to 
assure  an  adequate  supply  of  milk  to 
handlers  and  consumers,  making  a 
minimum  shipping  percentage 
unnecessary.  He  explained  that  a 
required  shipping  percentage  of  5  to  8 
percent  coupled  with  a  provision 
allowing  the  percentage  to  be  increased 
or  decreased  at  the  discretion  of  the 
Dairy  Division  Director  is  litUe  different 
from  the  present  "call"  provision.  He 
stated  that  the  "calls"  announced  in  the 
fall  of  1986  involved  most  of  the  market 
area,  and  that  the  "call"  provision  could 
be  applied  on  a  marketwide  basis  to 
assure  that  it  would  affect  all  reserve 
supply  plant  operators  equally. 

The  TAPP  wihiess  attiibuted  the 
difficulty  distributing  plants  experience 
in  securing  an  adequate  supply  of  milk 
to  proponent  cooperatives'  failure  to 
develop  an  organization  and  pricing 
policy  outside  of  the  Federal  order  to 
solve  supply  problems  and  develop 
equity  between  handlers  and  producers 
on  an  economically  sound  basis.  He 
stated  that  the  shipment  of  milk  and 
organization  of  the  market  is  the 
primary  responsibility  of  cooperatives. 
The  witness  testified  that  cooperative 
associations  should  organize  to 
establish  over-order  charges  at  a  level 
that  would  be  high  enough  to  cover  the 
full  cost  of  supplying  milk  to  the  Class  I 
market  and  thereby  encourage  milk 
shipments.  Instead,  he  claimed, 
proponent  cooperative  associations 
have  competed  with  each  other  to  set 
over-order  service  charges  low  enough 
to  maintain  year-round  sales  of  their 
members'  milk  to  fluid  handlers.  He 
charged  that  cooperatives  then  use  the 
"call"  provision  or  minimum  shipping 
requirement  to  force  proprietary 
handlers  to  give  up  milk  for  fluid  use  at 
the  time  of  year  it  is  most  profitable  for 
handlers  to  keep  milk  supplies  in  their 
own  manufacturing  plants. 

The  TAPP  representative 
characterized  the  proposal  as  contrary 
to  the  Regulatory  Flexibility  Act  which, 
he  said,  protects  small  businesses  from 
the  adverse  effects  of  government 
regulations.  He  stated  that  a  minimum 
shipping  percentage  would  have  a 
greater  impact  on  a  small  proprietary 
plant's  operations.  Such  a  plant  he  said, 
may  not  be  equipped  to  get  involved  in 
selling  milk  for  fluid  use.  The  witness 
described  the  operations  of  proponent 
cooperative  associations  as  being  more 
advantageous  than  those  of  small 
proprietary  handlers  in  supplying  the 
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market  for  Class  I  use.  He  said  that 
proponents'  milk  supplies  are  located 
close  to  the  market;  are  largely  direct- 
delivered  to  distributing  plants,  resulting 
in  lower  handling  costs;  and  are  often 
pooled  in  multiple-plant  operations, 
allowing  more  flexihitity  in  handling.  He 
cited  the  example  of  a  smalj  cheese 
plant  operator  who  had  decided  to  drop 
out  of  the  pool  during  the  fall  months  of 
1986  when  a  "cali"  for  milk  supplies  was 
announced,  rather  than  ship  the 
percentage  required  by  the  "call."  In 
order  to  participate  in  the  pool  and  be 
able  to  pay  his  producers  the  blend  price 
during  subsequent  months,  the  witness 
said,  the  handler  had  to  incur  the 
expense  of  shipping  a  percentage  of  his 
receipts  equivaknt  to  the  marketwide 
percentage  of  producer  milk  used  in 
Class  I  during  the  same  month  of  the 
previous  year,  and  thereby  qualify  as  a 
supply  plant. 

The  witness  for  TAPP  argued  that 
distributing  plants  should  pay  whatever 
price  is  needed  to  obtain  an  adequate 
supply  of  milk  for  Class  1  use  without 
any  minimum  shipping  standards  or 
"call"  provisions  to  require  handlers  to 
ship  milk  for  fluid  use.  Without  such 
regulatory  forcing  of  shipments,  he  said, 
over-order  service  charges  will  rise  to 
cover  the  cost  of  shipping  milk  to 
distributing  plants. 

The  Upper  Midwest  milk  order  should 
require  that  all  reserve  supply  plants 
ship  at  least  a  minimum  percentage  of 
their  receipts  of  producer  milk  to  pool 
distributing  plants.  At  the  present  time  it 
is  apparent  that  without  a  "call" 
requiring  shipments  to  fluid  milk  plants 
many  handlers  avoid  such  shipments 
altogether. 

A  situation  in  which  some  reserve 
supply  plant  operators  ship  milk  at 
levels  well  above  the  marketwide    I 
percentage  of  producer  milk  used  in 
Class  I,  and  other  reserve  supply  plant 
operators  do  not  ship  milk  at  all  is   j 
equitable  to  none  of  the  market        ' 
participants.  According  to  the  record 
testimony,  handlers  who  supply  milk  for 
fluid  use  incur  significantly  greater  costs 
than  those  who  retain  their  milk 
supplies  for  manufacturing  use.  As  a 
result,  shipping  handlers  are 
disadvantaged  with  respect  to  their 
competitors,  both  in  the  cost  of 
producing  manufactured  products  and  in 
their  ability  to  attract  an  adequate 
supply  of  producer  milk.  Because     j 
handlers  that  carry  the  burden  of     ' 
supplying  the  fluid  milk  market  have 
higher  operating  costs  than  other 
handlers,  their  ability  to  pay  producers 
as  much  as  non-shipping  handlers  pay  is 
impaired,  resulting  in  inequitable  returns 
to  producos.  In  addition,  a  distributing 


plant  operator  who  must  pay  aore  dian 
the  customary  over-order  service 
charges  for  some  c3  the  milk  required  to 
operate  his  plant  is  placed  at  a 
competitive  disadvantage  relative  to 
other  distribtttiiig  plant  operators  who 
may  be  able  to  obtain  adequate  sappHes 
at  the  customary  price. 

In  order  to  participate  in  die 
marketwide  pool,  and  thus  subsidize 
their  payments  to  producers  with  the 
Federal  order  blerid  price,  reserve 
supply  plant  operators  should 
demonstrate  their  willingness  and 
ability  to  help  supply  milk  for  the  higher- 
valued  uses  that  generate  the  blend 
price.  Testimony  that  some  reserve 
supply  plants  are  not  approved  or 
equipped  to  ship  milk  to  distributing 
plants  indicates  that  some  handlers 
participating  in  the  marketwide  pool 
may  not  be  capable  of  supplying  milk  for 
fluid  use,  even  if  they  were  willhig. 
Although  the  cost  of  shipping  Class  I 
milk  apparently  exceeds  the  retiuns  for 
such  shipments,  it  would  not  be 
reasonable  to  allow  handlers  and 
producers  that  have  neither  the  ability 
nor  any  intention  to  supply  milk  for 
Class  I  use  to  enjoy  the  benefits  of 
participating  in  the  marketwide  pool, 
since  a  basic  purpose  of  the  order  is  to 
assure  an  adequate  supply  of  milk  for 
fluid  use. 

In  addition  to  fostering  equitable 
treatment  under  regulation,  mandatory 
shipping  standards  would  dispel  any 
doubts  handlers  may  have  about 
whether  they  will  be  required  to  ship 
milk  to  distributii\g  plants  or  not.  Also, 
minimum  shipping  requirements  will 
encourage  establishment  of  regular 
supply  relationships  between  reserve 
supply  plant  operators  and  distributing 
plants. 

Opponents'  arguments  against 
adoption  of  minimum  shipping 
percentages  centered  on  the  idea  of 
efficiency.  It  is  inefficient  to  move  milk 
long  distances  for  fluid  use  when  then 
are  closer-in  supplies  of  milk  available. 
However,  one  of  the  more  significant 
costs  of  supplying  the  fhiid  maricet, 
according  to  both  proponents  and 
opponents,  is  the  opportunity  cost  of 
milk  removed  from  a  manufacturing 
plant  operating  at  less  than  full  capacity 
to  be  delivered  to  a  distributing  plant 
The  "give-up"  cost  associated  with 
shipping  such  milk  falls  as  heavily  on  a 
handler  located  near  Minneapobs/St 
Paul  as  it  does  on  a  handler  located  in 
central  North  Dakota.  The 
transportation  cost  of  moAdng  soch  milk, 
of  course,  would  be  greater  for  the  North 
Dakota  handler. 

An  additional  argument  by  opponents 
was  that  minimum  shipping 


requirements  would  serve  to  reduce  the 
already  inadequate  handling  charges  on 
shipments  of  Class  I  milk.  However, 
opponents'  data  showed  that  handling 
charges  effective  in  sarromding 
marketing  areas,  most  of  which  are 
sul^ect  to  required  shipping 
percentages,  are  generally  higher  than  tn 
the  Upper  Midwest  area.  This  data 
would  seem  to  indicate  that  the 
,  presence  of  shipping  requirements  in  an 
order  does  not  necessarily  have  the 
effect  of  discouraging  over-order 
handling  charges. 

Exceptions  were  filed  on  behalf  of 
several  of  the  interested  persons  who 
testified  in  o|7positi<m  to  the  adoption  of 
mandatory  shipping  standards,  and  by 
Frigo  Cheese,  llie  obiections  to 
mandatory  shipping  percentages  were 
reiterative  of  the  argiunents  made  at  the 
hearing  and  considered  in  the 
recommended  decisioiu  The  arguments 
for  and  against  the  sdoption  of  sudi 
requirements  illustrate  the  difficulty  of 
balancing  equity  and  efficiency  under 
the  order.  Although  marketing  efficiency 
has  been,  and  still  is,  a  principal  goal  of 
Federal  order  pooling  standanls  it 
should  not  be  pursued  to  the  poinfof 
completely  abandoning  any  concern 
over  the  question  of  equity  between  milk 
handlers  and  between  producers.  Those 
opposed  to  the  minimal  shipping 
requirements  adopted  in  this  decision 
appear  to  advocate  a  situation  in  which 
nearby  supplies  of  coc^erative 
members'  milk  are  expectad  to  satisfy 
all  of  the  market's  demand  for  fluid  milk 
while  any  dairy  fanners  within  several 
hundred  nules  are  entitled  to  share  in 
the  returns  from  the  fluid  market 
without  ever  having  to  ship  miDc  to  it 

As  explained  above,  a  cooperative 
association's  opportunity  cost  of 
supplying  milk  to  distributing  plants  is 
just  as  great  as  a  proprietary  handler's. 
The  record  of  this  proceeding  clearly 
shows  that  it  is  the  "give-up"  cost  of 
such  shipments  that  represent  the 
greatest  part  of  the  loss  handlers  incur 
in  supplying  the  fluid  market,  regardless 
of  their  distance  from  distributing 
plants.  To  a  great  extent  any 
uneconomic  handling  and  hauling 
caused  by  shipments  of  the  small 
percentages  of  milk  receipts  required  by 
this  decision  will  be  oKset  by  the  ability 
of  handlers  to  fbm  units  for  the  purpose 
of  meeting  pooling  qualifications. 

National  Fanners  Organization  (NFO) 
and  Farmers  Union  MiDc  Marketing 
Cooperative  (FUMMC)  took  exception  to 
the  inclusion  of  the  month  of  August  in 
the  qualifying  period.  In  their 
exceptions,  NFO  and  FUMMC  stated 
that  the  market  useage  statistics  do  not 
suggest  that  August  should  be  included 


in  the  qualifying  period.  The  record  of 
the  proceeding  includes  testimony  by 
proponents  that  the  proposed  five- 
percent  shipping  level  for  August  is  less 
than  the  amount  of  milk  that  was 
actually  shipped  from  supply  and 
reserve  supply  plants  in  August  1986. 
Also,  proponents  testified  that 
distributing  plants  need  more  milk  in 
August  because  of  school  openings  at 
the  end  of  the  month,  with  resulting 
higher  Class  I  sales.  There  was  no 
infotmation  at  the  hearing  or  in  post- 
hearing  briefs  that  would  refute 
proponents'  statements  with  regard  to 
the  desirability  of  including  August  in 
the  months  for  which  shipping 
requirements  for  reserve  supply  plants 
should  be  adopted.  In  fact,  the  market 
administrator's  statistics  clearly  show  a 
decrease  in  milk  production  during 
August  compared  writh  July  production 
levels  in  both  1985  and  1986  and  at  the 
same  time,  increases  in  Class  I  sales.  In 
both  years  there  is  a  corresponding 
increase  in  the  percentage  of  producer 
milk  used  in  Class  1  bom  July  to  August 

The  problem  of  handling  and  hauling 
milk  in  an  efficient  and  economical 
manner  while  complying  with  minimum 
shipping  requirements  can  best  be 
solved  by  allowing  handlers  to  have  the 
operations  of  their  reserve  siipply  plants 
considered  on  a  combined,  or  unit  basis 
for  the  purpose  of  meeting  pooling 
standards.  Proponents  initially  proposed 
that  a  handler  operating  more  than  one 
reserve  supply  plant  be  allowed  to  have 
the  plants'  pool  qualifications 
determined  on  a  combined  basis.  Two  of 
the  proponents  then  testified  that  they 
would  favor  a  provision  allowing  two  or 
more  cooperative  associations  to  have 
their  reserve  supply  plant  operations 
considered  on  a  combined  basis  for 
determining  pool  qualifications.  Two 
opponents  of  the  proposal  advocated 
that  if  minimum  shipping  requirements 
are  adopted,  any  group  of  handlers 
should  be  allowed  to  have  their  reserve 
supply  plants  pooled  on  a  "unit"  basis  in 
order  to  enhance  their  efficiency  of 
handling  and  hauling  miUc. 

Allowing  handlers  to  pool  their 
reserve  supply  plants  on  a  unit  basis 
would  counteract  most«f  the 
inefficiencies  involved  in  requiring 
minimum  shipping  percentages,  and 
would  decrease  the  cost  of  pooling  for 
handlers  that  have  only  one  plant  or  are 
distant  from  the  center  of  the  marketing 
area.  Handlers  within  such  a  group  may 
decide  between  themselves  which 
plants  should  ship  the  qualifying  milk  to 
distributing  plants  and  which  plants 
would  not  need  to  ship.  The  unit  would 
qualify  for  pooling,  then,  on  the  basis  of 
the  percentage  of  producer  milk  receipts 


at  all  of  the  plants  in  the  unit  that  is 
shipped  to  distributing  plants.  Although 
it  is  true,  as  one  witness  claimed,  that 
savings  in  the  operating  costs  of 
proprietary  handlers  are  not  necessarily 
passed  on  to  producers,  it  is  clear  firom 
the  hearing  record  that  the  procurement 
of  producer  milk  supplies  in  the  Upper 
Midwest  marketing  area  is  extremely 
competitive.  Under  these  circumstances, 
handlers  that  wish  to  procure  supplies  of 
producer  milk  must  be  willing  to  pay 
their  producers  a  price  competitive  with 
prices  paid  to  cooperative  member 
producers.  It  is  most  likely  that  the  very 
competitive  procurement  situation  in  the 
market  will  ensure  that  proprietary 
handlers  pass  savings  in  operations  on 
to  their  producers. 

Several  parties  that  filed  comments 
protesting  the  adoption  of  minimum 
shipping  percentages  expressed  support 
for  the  concept  of  allowing  all  handlers 
in  the  market  to  participate  in  units  for 
the  purpose  of  meeting  the  shipping 
requirements,  if  such  requirements  are 
unavoidable.  Those  persons  supported 
such  a  provision  on  the  basis  of  the 
efficiencies  in  handling  and  hauling  that 
would  become  available  to  all  handlers 
if  reserve  supply  plant  operators  are 
allowed  to  meet  the  required  shipping 
percentages  as  members  of  units. 

Mid-Am  and  AMPI,  however,  objected 
to  the  inclusion  of  proprietary  handlers 
in  units  formed  for  qualifying  purposes. 
The  two  cooperatives  asserted  that  only 
cooperative  associations  should  be 
allowed  to  form  units  for  the  purpose  of 
meeting  shipping  requirements,  in 
exceptions  filed  by  Mid-Am,  the 
cooperative  stated  that  the  record  does 
not  support  the  contention  that 
procurement  of  milk  supplies  in  the 
Upper  Midwest  market  is  competitive, 
that  there  is  no  evidence  that 
proprietary  handlers'  cost  savings  are 
passed  on  to  producers,  and  that  no 
evidence  of  actual  payments  to 
producers  was  received.  AMPI's 
exceptions  claimed  that  a  provision 
allowing  proprietary  handlers  to 
participate  in  units  formed  for  the 
purpose  of  meeting  shipping  percentages 
would  allow  proprietary  handlers  to 
allocate  market  shares  between  them, 
would  necessitate  agreement  on  terms 
of  sales  between  proprietary  handlers, 
and  would  allow  reblending  of  producer 
payments  by  proprietary  handlers. 

The  record  contains  direct 
uncontroverted  testimony  by  the  Kraft 
witness  that  competition  for  mUk 
supplies  in  the  Upper  Midwest  market 
causes  handlers  to  pay  over-order 
premiums  to  producers.  The  witness 
stated  that  if  a  cooperative  association 
is  able  to  realize  an  operating  efficiency 


and  pass  the  savings  on  to  its  members, 
proprietary  handlers  competing  with  the 
cooperative  for  supplies  of  producer 
milk  would  be  forced  to  pass  through 
any  operational  savings  they  might 
realize,  as  well.  The  AMPI 
representative  testified  that  "calls"  for 
milk  for  the  fluid  market  were  necessary 
because  "some  suppliers  who  are  also 
competitors  for  producer  milk  were 
shipping  veiy  littie,  if  any,  milk  to  the 
Class  I  maricet."  He  explained  that  the 
competitors  of  these  suppliers  who 
normally  would  have  shipped  the  extra 
milk  had  let  a  "call"  be  issued  to  assure 
equity  among  shippers.  In  addition  to 
this  testimony,  the  record  as  a  whole 
describes  a  market  in  which  handlers 
are  most  concerned  with  obtaining  an 
adequate  supply  of  milk  to  run 
manufacturing  operations,  and  with 
keeping  enough  of  their  milk  supply  out 
of  the  fluid  market  to  maintain  an 
efficient  level  of  operation  in  their 
manufacturing  plants.  There  was  no 
evidence  presented  about  actual 
payments  made  to  producers  or  about 
handlers'  cost  savings  passed  on  to 
producers.  However,  in  consideration  of 
the  market's  competitive  procurement 
situation  and  the  fact  that  proprietary 
handlers  and  cooperatives  operate 
manufacturing  plants  in  competition 
with  each  other,  it  would  be  inequitable 
to  incorporate  in'the  order  a  provision 
that  would  enhance  the  efficiency  of 
cooperatives  and  not  proprietary 
handlers.  While  it  is  customary  for 
cooperative  associations  to  assume  the 
primary  burden  of  supplying  milk  to 
fluid  milk  handlers,  the  minimum 
shipping  standards  adopted  in  this 
decision  will  require  the  same  level  of 
performance  of  proprietary  handlers  as 
of  cooperatives.  All  handlers  should 
meet  those  standards  under  the  same 
conditions. 

AMPI's  objections  to  allowing 
proprietary  handlers  to  participate  in 
units  for  the  purpose  of  pool 
qualifications  are  groundless.  Including 
proprietary  handlers  in  the  provision 
allowing  handlers  to  form  units  would 
not  necessitate  the  allocation  of  market 
shares  between  them,  agreements  on 
terms  of  sale,  or  the  reblending  of 
producer  payments.  The  first  two 
activities^re  prohibited  by  laws  outside 
the  Federal  order  program,  and  the 
reblending  of  producer  returns  by 
handlers  other  than  cooperative 
associations  is  not  authorized  by  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  the  legislation  authorizing 
Federal  milk  orders.  Allowing 
proprietary  handlers  to  qualify  their 
producers'  milk  for  pooling  as  part  of  a 
unit  merely  allows  such  handlers  to 
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have  their  receipts  and  deliveries  to 
distributing  plants  to  be  considered  on  a 
combined  basis  for  meeting  shipping 
percentages.  Proprietary  handlers  in  the 
Upper  Midwest  milk  market  should  have 
the  same  opportunities  to  attain 
efficiencies  in  the  hauling  and  handling 
of  their  producer  milk  supplies  as  do 
cooperative  associations.  Accordingly, 
the  provision  allowing  handlers  to  form 
units  for  qualifying  purposes  should  not 
be  changed  to  include  only  cooperatives. 

A  request  for  unit  status  should  be 
nied  with  the  market  administrator  by 
July  15,  when  requests  for  pool  status  for 
individual  reserve  supply  plants  are  also 
due.  These  requests  will  assure  that 
units  fanned  for  meeting  shipping 
percentages  are  firmly  estabhshed 
before  each  August  through  December 
shipping  period.  The  requests  filed  by 
the  handlers  who  wish  to  form  units 
should  specify  the  order  in  which  plants 
would  be  eliminated  from  a  unit  if  the 
unit  fails  to  meet  the  minimum  shipping 
percentages  required  by  the  order. 
Because  of  the  fvovisions  allowing 
plants  that  have  been  poo)  plants  during 
an  August  through  December  period  to 
retain  automatic  pool  status  throu^  the 
following  months  of  January  through 
July,  it  is  important  that  the  composition 
of  a  unit  change  as  Uttle  as  possible 
during  the  quaUfying  period,  with  the 
exception  of  a  plant  eliminated  because 
the  unit  does  not  meet  the  poohng 
standard.  Administration  of  a  provision 
that  would  allow  handlers  to  add  plants 
to  a  unit,  as  well  as  subtract  them,  i 
would  prove  to  be  cumbersome. 
Therefore,  no  plant  should  be  able  to 
rejoin  a  unit  after  being  eliminated  for 
the  unit's  failure  to  qualify,  and  no  plant 
should  be  permitted  to  join  a  unit  alter 
its  initial  formation.  However,  a  pleat 
which  fails  to  meet  the  minhnnm 
shipping  requirements,  either  singly  or 
as  part  of  a  unit,  may  qualify  for  pooling 
as  a  reserve  supply  plant  in  any  month 
thereafter  during  the  August-December 
qualifying  period.  Reserve  supply  plants 
that  refuse  to  meet  "call"  requirements, 
on  the  other  hand  should  not  be  able  to 
regain  pool  reserve  supply  plant  status 
by  any  means  until  the  following 
August.  In  either  case,  a  plant  losing 
reserve  supply  plant  status  during  any 
month  of  the  qualifying  period  may 
qualify  for  pooling  as  a  regular  supply 
plant  during  the  months  of  January 
through  July  by  delivering  to  distributing 
plants  a  percentage  of  its  receipts 
equivalent  to  the  marketwide 
percentage  of  producer  milk  used  n 
Class  I  during  the  same  month  of  the 
previous  year.  Multi-plant  handlers 
wishing  to  have  their  plants  considered 
as  a  imit  would  be  subject  to  the  same 


provisioiis  m  a  group  of  handlers 
forming  a  unit 

The  requirement  that  a  request  be 
filed  with  the  market  administrator  to 
form  a  unit  for  the  purpose  of  qualifying 
reserve  supply  plants  for  pooling  is 
adapted  from  the  present  order 
provisions  and  proponents'  proposal. 
The  Upper  Midwest  order  currently 
requires  that  a  handler  file  a  request  for 
the  pool  status  of  a  reserve  supply  plant 
at  least  15  day»  prior  to  the  fint  day  of 
the  month  for  which  pool  status  is  to 
begin.  Proponents'  proposal  specifies 
that  a  reserve  supply  plant  operator  file 
such  a  request  by  each  July  15  in  order 
to  obtain  pool  status  for  die  plant  for  the 
following  year.  Timely  notification  to 
the  market  administrator  of  a  handler's 
intention  to  qualify  one  or  several 
reserve  suppfy  plants  for  pooling,  or  of 
the  intention  of  a  group  of  handlers  to 
qualify  a  unit  of  reserve  suppfy  plants 
for  pooling,  will  facilitate  the  effective 
administration  of  the  order. 

The  5-  and  8-percent  levels  of  required 
shipping  percentages  proposed  by 
proponents  will  assure  that  all  reserve 
supply  plant  operators  will  bear  a 
significant  and  equitable  share  of  the 
responsibility  of  supplyijig  milk  for 
Class  I  use.  At  the  same  time,  the 
proposed  percentages  are  not  high 
enough  to  generate  excess  shipments  of 
milk  to  distributing  plants.  According  to 
the  hearing  record,  shipments  at  the 
proposed  percentages  would  not  have 
suppUed  adequate  supplies  of  siilk  to 
the  fluid  market  during  the  faU  months 
of  1986.  It  is  expected  that  negotiations 
between  reserve  supply  plant  operators 
and  distributing  plant  operators  will  be 
able  to  fill  any  gap  between  required 
and  needed  shipments.  In  any  case, 
retention  of  the  "call"  provision  and 
incorporation  of  a  provisioa  allowing 
the  Director  of  the  Dairy  Division  to 
temporarily  reduce  the  required  shipping 
percentages  will  give  the  order 
flexibility  in  dealing  with  any 
fluctuations  in  supply  and  demand. 

In  addition  to  establisfaing  iwjnimnm 
shipping  percentages  to  assure  that 
reserve  supply  plants  suppfy  the  fluid 
market  on  a  more  equitable  basis  than 
in  the  past,  and  incorporating  unit 
pooling  for  groups  of  reserve  supply 
plant  operators  to  facilitate  efficiency  in 
handling  and  haiding.  it  is  also 
important  to  assure  tfast  each  plant 
included  in  the  marketwide  pool  is  at 
least  capable  of  delivering  milk  to 
distributing  plants.  For  this  reason,  the 
order  should  include  a  requirement  diat 
each  reserve  siqipfy  plant  operator 
deliver  at  least  5  percent  of  its  receipts 
to  pool  distribvtii^  plants  during  one 


month  of  the  Augu8t-4)ecember 
qualifying  period. 

Opponents  argued  that  requiring  any 
deHveries  from  small,  poorly-located 
handlers  violates  the  Regulatory 
Flexibilify  Act  by  placing  an  mrfair 
burden  on  such  handlers,  and  promotes 
inefficient  and  uneconomic  hamfiing. 
They  cited  the  example  of  several 
handlers  who  had  opted  not  to  meet  the 
shipping  percentages  required  by  the 
"call"  for  fluid  nrilk  supplies  for  the 
months  of  Septenber.  October  and 
November  1980.  As  a  result  opponents 
stated,  the  reserve  supply  plants 
operated  by  those  hangers  had  been 
penalized  by  their  ineligibilify  to  be 
pooled  for  the  next  full  year  after  losing 
pool  status. 

The  level  of  shipping  requirements 
adopted  in  this  decision  is  neither  unfair 
nor  a  violation  of  the  Regulatory 
Flexibilify  Act.  The  Regulatory 
Flexibilify  Act  requires  that  the  impact 
of  government  regdation  on  small 
businesses  be  considered  and  analyzed. 
The  impact  of  requiring  shipments  from . 
small  handlers  has  been  considered  and 
found  to  be  proportionate  with  the 
regulatory  burden  on  all  other  handlers. 
Requiring  no  performance  at  all  from 
small  handlers  is  imfair  to  all  of  the 
other  haiullers  who  do  deliver  milk  to 
distributing  plants.  Participation  in  the 
pool  is  not  compulsory.  Handlers  must 
make  business  decisions  about  such 
matters  as  the  cost  of  delivering  a  minor 
percentage  of  their  milk  supplies  to  the 
fluid  market  during  one  month  versus 
the  benefit  of  participating  in  the  pool 
for  a  number  of  months  without  having 
to  ship  any  milk  for  Class  I  use.  If  the 
cost  of  meeting  the  shipping 
requirements  outwei^s  the  benefit  of 
sharing  in  the  market's  Class  I  use,  then 
a  handler  is  clearly  better  off  not  to  give 
up  that  fraction  of  his  milk  supply.  If.  on 
the  other  hand,  participation  in  the  pool 
for  a  number  of  months  is  a  greater 
benefit  than  the  cost  (^releasing  some 
milk  to  the  fluid  maricet  for  one  month, 
meeting  shipping  requirements  will  be  in 
the  handler's  best  interests.  Allowing 
handlers  to  form  units  to  meet  the 
order's  minimum  shipping  standards 
will  help  to  offset  Most  of  the  inefficient 
or  uneconomic  handling  practices 
promoted  by  the  adoption  of  such 
standards. 

Exceptions  to  the  requirement  that 
each  reserve  supply  plant  ship  at  least  5 
percent  of  its  receipts  to  pool 
distributing  plants  during  one  month  of 
the  qualifying  period  were  filed  by 
proponents  as  a  group  and  by  AMFI. 
Wisconsin  Dairies  Cooperative,  and 
Mid-Am  individuaUy.  ExceptioBS  filed 
by  Frigo  Cheese,  the  Trade  Association 


of  Proprietary  Plants  (TAPPJ  and  on 
behalf  of  National  Farmers 
Organization.  Inc.  (NFO)  and  Fanners 
Union  Milk  Marketing  Cooperative 
(FUMMC),  also  protested  the  inclusion 
of  any  shipping  requirements  in  the 
order.  Tliose  filing  exceptions  stated 
that  such  a  requirement  would  add 
nothing  to  the  overall  performance  of 
the  unit,  but  would  increase 
transportation  costs  when  shipments  are 
required  from  remote  or  inconvenientfy 
located  plants.  In  addition,  AMPI 
objected  to  the  adoption  of  such  a 
provision  on  the  basis  that  it  was  not 
included  in  the  hearing  notice  and 
would  remove  some  of  the  economies  of 
operation  currently  enjoyed  by  multi- 
plant  handlers  who  are  able  to  unit  pool 
their  plants.  Wisconsin  Dairies' 
comments  included  a  request  for 
clarification  as  to  whether  milk 
shipments  direct  from  producers'  farms 
to  distributing  plants  would  be 
considered  in  detennining  whether  the 
5-percent  requirement  had  been  met 
Several  parties'  comments  inchided  the 
suggestion  that  if  shipments  by  each 
member  of  a  unit  are  to  be  required, 
such  a  requirement  should  be  limited  to 
only  one  load  of  milk  during  the  fall 
qualifying  months. 

The  5-percent  shipping  requirement 
for  one  month  of  the  qualifying  period 
should  be  included  in  the  amended 
order,  with  some  clarification  and  a 
small  modification.  The  paragraph  of  the 
order  allowing  handlers  to  have  their 
reserve  supply  plants  considered  as 
parts  of  units  for  pool  qualification 
purposes  states  that  such  units  may 
qualify  by  meeting  the  percentage 
requirements  "in  tlie  same  manner  as  a 
single  plant"  The  paragraphs  describing 
the  shipping  standard  to  be  met  by  a 
single  plant  contain  language  that 
includes  as  qualifying  shipments 
deliveries  of  milk  from  producers'  farms 
directly  to  pool  distributing  plants. 
Therefore,  such  milk  movements  should 
be  included  in  determining  the  level  of 
performance  of  a  plant  or  handler,  that 
is  pooled  as  part  of  a  unit  The 
requirement  that  each  reserve  suppfy 
plant  that  is  pooled  as  part  qf  a  unit  ship 
at  least  5  percent  of  its  milk  to 
distributing  plants  during  one  month  of 
the  qualifying  period  should  be  modified 
to  apply  to  each  handler  operating 
reserve  supply  plants  that  are  pooled  as 
part  of  a  unit  liiis  modification  will 
allow  handlers  to  market  their 
producers'  milk  in  the  most  efficient  and 
economical  manner  possible,  while 
assuring  that  each  handler  is  able,  as 
well  as  williiig.  to  supply  milk  to  tlie 
fluid^arket 


The  requirement  that  each  handler 
participating  in  a  unit  ship  5  percent  of 
its  milk  receipts  to  distributing  plants  is 
more  equitable  thaii  a  requirement  of 
one  load  per  handler  during  the 
qualifying  period.  One  load  would 
represent  a  much  greater  share  of  a 
small  handler's  milk  supply  than  it 
would  of  a  large  handler's.  As  discussed 
above,  the  5-percent  requirement  is  a 
minimal  standard.  Handlers  are.  after 
all.  not  required  to  qualify  for  pooling 
and  certainly  may  avoid  meeting  the 
standard  of  5  percent  during  one  month 
of  the  qualifying  period  if  pool  status  is 
not  of  great  enough  benefit  to  justify 
incurring  that  cost.  The  abilify  to 
participate  in  units  will  allow 
participating  hamUers  to  attain 
operating  efficiencies  that  otherwise 
would  not  be  available  during  the 
August  through  December  mandatory 
shipping  period. 

Although  the  hearing  notice  in  this 
proceeding  contained  no  proposal 
requiring  all  reserve  supply  plant 
operators  to  meet  a  minimum  shipping 
standard  during  one  month  of  the 
qualifying  period  in  order  to  qualify  for 
pooling  as  part  of  a  unit,  proponents' 
proposal  would  have  required  each 
handler  operating  reserve  supply  plants 
to  ship  minimum  percentages  of  its  milk 
to  distributing  plants  during  each  month 
of  the  five-month  qualifying  period. 
Therefore,  the  five-percent  shipping 
requirement  for  one  month  of  the 
qualifying  period  falls  well  within  the 
scope  of  the  hearing  notice. 

As  proposed  by  proponents,  the 
provision  authorizing  the  market 
administrator  to  issue  a  "call"  for 
supplies  of  milk  for  Class  I  use  from 
reserve  suppfy  plants  should  remain  in 
the  order.  Although  it  is  anticipated  that 
the  percentage  shipping  standards 
adopted  herein  will  result  in  an 
adequate  suppfy  of  milk  for  fluid  use, 
with  occasional  need  for  negotiation,  it 
is  possible  that  additional  milk  may  be 
required  at  some  time  during  the  year. 
The  "call"  provisions  proposed  by 
proponents  are  identical  to  those 
currently  contained  in  the  Upper 
Midwest  order.  Aside  from  an  objection 
to  the  existence  of  any  requirements 
that  milk  be  moved  from  reserve  supply 
plants  to  distributing  plants,  no 
modifications  of  the  present  "call" 
provisions  were  proposed.  Even  so.  one 
change  should  be  made.  The  provision 
that  precludes  a  plant  from  being  pooled 
as  a  reserve  supply  plant  for  a  foil  year 
after  failing  to  comply  with  annoimced 
shipping  requirements  should  be 
changed  to  prohibit  such  a  plant  from 
being  pooled  through  the  following  July. 
Under  the  present  order  provision,  iif 


failure  to  comply  with  a  "call"  occurred, 
for  instance,  during  the  month  of 
October,  the  plant  would  not  be  eligible 
for  pooling  as  a  reserve  supply  plant 
until  the  following  Octot>er.  As  a  result, 
under  the  present  order  provision  the 
plant  not  only  could  not  be  a  pool 
reserve  supply  plant  from  the  months  of 
January  through  July  immediatefy 
following  its  failure  to  comply,  but 
would  also  be  ineligible  for  an 
additional  January  through  Jufy  period 
because  of  its  failure  to  be  pooled  for 
the  months  of  August  and  September  of 
the  following  year. 

In  order  to  assure  that  excessive 
movements  of  Class  I  milk  to 
distributing  plants  are  not  required  of 
reserve  supply  plant  operators,  the 
Director  of  the  Dairy  Division  should 
have  the  discretion  of  reducing  the 
minimiun  shipping  percentages.  This 
aspect  of  proponents'  proposal  would 
add  needed  flexibility  to  the 
requirement  that  reserve  supply  plants 
ship  at  least  a  certain  percentage  of 
their  receipts  to  distributing  plants.  If 
less  than  the  required  percentages  of 
milk  are  needed  to  fulfill  the  market's 
fluid  needs,  the  objective  of  efficient 
marketing  would  be  better  served  by 
allowing  the  excess  milk  to  remain  in 
manufacturing  plants.  There  is  no  need 
to  include  authorization  for  the  Director 
to  increase  the  required  percentages.  If 
additional  milk  supplies  are  needed  for 
Class  1  use,  the  aWlity  of  the  market 
administrator  to  issue  a  "call"  for  the 
needed  milk  will  expedite  the  shipment 
of  such  supplies. 

Proponents'  proposal  to  reduce  the 
requirement  that  a  reserve  supply  plant 
receive  a  daily  average  of  25,000  pounds 
of  milk  per  day  to  25.000  pounds  on  two 
consecutive  days  should  be  denied.  As 
stated  earUer.  only  those  plants  that 
actually  are  capable  of  supplying  milk  to 
the  fluid  market  should  be  eligible  for 
pooling  as  reserve  supply  plants.  A  plant 
that  receives  only  25,000  pounds  of  milk 
on  two  consecutive  days  of  a  month 
represents  no  real  potential  supply  of 
milk  to  the  fluid  market.  As  stated  by 
the  NFO  witness,  the  current 
requirement  ia  minimal,  and  should  be 
maintained. 

AMPI's  exceptions  to  the 
recommended  decision  urged  that  the 
proposal  to  reduce  the  required  quantify 
of  receipts  at  reserve  supply  plants  fix>m 
a  daily  average  of  25,000  pounds  of  miUc 
to  25,000  pounds  on  only  two 
consecutive  days  of  each  month  be 
reconsidered  and  adopted.  The 
cooperative  pointed  out  that  die  total 
amount  of  required  receipts  currently 
does  not  have  to  be  spread  throughout 
the  month,  but  can  be  received  in  two 
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days.  Therefore,  AMPI  stated,  requiring 
more  milk  to  move  throiigh  a  reserve 
supply  plant  does  not  increase  the 
plant's  capability  of  supplying  milk  to 
the  fluid  market.  The  cooperative  argued 
that  a  plant  that  can  put  together  a 
tankerload  of  milk  in  two  days  can 
continue  to  do  so  every  other  day,  and 
concluded  that  milk  can  be  moved  more 
economically  directly  to  manufacturing 
plants  rather  than  be  required  to  be 
received  at  a  reserve  supply  plant. 
Comments  filed  by  NFO  supported 
retention  of  the  25,000-pound  per-day 
requirement  for  the  reason  that  reserve 
supply  plants  would  have  minimum 
supplies  available  to  ship. 

A  plant  that  receives  a  half-load  of 
milk  on  only  two  days  of  a  month  is 
clearly  not  being  operated  as  a  supply 
plant,  and  cannot  realistically  be 
regarded  as  a  potential  source  of  milk 
supplies  for  the  fluid  market.  This 
provision  of  the  order  should  not  be 
amended. 

Rulings  on  Proposed  Findings  and 
Conclusions  | 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Upper 
Midwest  order  was  first  issued  and 
when  it  was  amended.  The  previous 
findings  and  determinations  are  hereby 
ratified  and  confirmed,  except  where 
they  may  conflict  with  those  set  forth 
herein. 

(a)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  poUcy  of  the  Act; 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  area,  and  the 
minimum  prices  specified  in  the 
tentative  marketing  agreement  and  the 


order,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insure  a  suHicient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest;  and 

(c)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  will  regulate  the  handling  of 
milk  in  the  same  manner  as,  and  will  be 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  and 
commercial  activity  specified  in,  a 
marketing  agreement  upon  which  a 
hearing  has  been  held. 

Rulings  on  Exceptions 

In  arriving  at  the  findings  and 
conclusions,  and  the  regulatory 
provisions  of  this  decision,  each  of  the 
exceptions  received  was  carefully  and 
fully  considered  in  conjunction  with  the 
record  evidence.  To  the  extent  that  the 
findings  and  conclusions  and  the 
regulatory  provisions  of  this  decision 
are  at  variance  with  any  of  the 
exceptions,  such  exceptions  are  hereby 
overnded  for  the  reasons  previously 
stated  in  this  decision. 

Mariieting  Agreement  and  Order 

Annexed  hereto  and  made  a  part 
hereof  are  two  documents,  a  Marketing 
Agreement  regulating  the  handling  of 
milk,  and  an  Order  amending  the  order 
regulating  the  handling  of  milk  in  the 
Upper  Midwest  marketing  area,  which 
have  been  decided  upon  as  the  detailed 
and  appropriate  means  of  effectuating 
the  foregoing  conclusions. 

It  is  hereby  ordered  that  this  entire 
decision  and  the  two  documents 
annexed  hereto  be  published  in  the 
Federal  Register. 

Determination  of  Producer  Aj^roval  and 
Representative  Period 

January  1988  is  hereby  determined  to 
be  the  representative  period  for  the 
purpose  of  ascertaining  whether  the 
issuance  of  the  order,  as  amended  and 
as  hereby  proposed  to  be  amended, 
regulating  the  handling  of  milk  in  the 
Upper  Midwest  marketing  area  is 
approved  or  favored  by  producers,  as 
defined  under  the  terms  of  the  order  (as 
amended  and  as  hereby  proposed  to  be 
amended),  who  during  such 
representative  period  were  engaged  in 
the  production  of  milk  for  sale  within 
the  aforesaid  marketing  area. 

List  of  Subjects  in  7  CFR  Part  1068 

Milk  marketing  orders.  Milk,  Dairy 
products. 


Signed  at  Washii^on,  DC  on  April  27, 
1988. 
Karen  K.  DaHing. 

Deputy  Assistant  Secretary,  Marketing  and 

Inspection  Services. 

[FR  Doc.  88-9716  Filed  5-2-88: 8:45  am] 
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7  CFR  Part  1230 

Pork  Promotion,  Researcti  and 
Consumer  information 

agency:  Agricultural  Mariceting  Service, 

USDA. 

ACTION:  Proposed  rule. 

summary:  Pursuant  to  the  Poric 
Promotion,  Research,  and  Consumer 
Information  Act  of  1985  and  the  Order 
issued  thereunder,  this  proposed  rule 
would  increase  the  amount  of  the 
assessment  per  poimd  due  on  imported 
pork  and  poik  products  to  reflect  an 
increase  in  the  1987  seven  market 
average  price  for  domestic  barrows  and 
gilts  and  to  bring  the  equivalent  market 
value  of  the  live  animals  from  which 
such  imported  pork  and  pork  products 
were  derived  in  line  with  the  market 
values  of  domestic  porcine  animals. 
DATE  Comments  must  be  received  by 
June  2, 1988. 

AOORCSS:  Send  two  copies  of  comments 
to  Ralph  L  Tapp,  Chief:  Marketing 
Programs  and  F^curement  Branch; 
Livestock  and  Seed  Division; 
Agricultural  Marketing  Service,  USDA, 
Room  2610-S:  P.O.  Box  96458, 
Washington.  DC  20090-6456.  Comments 
will  be  available  for  pubHc  inspection 
during  regular  business  hours  at  the 
above  office  in  Room  2610  South 
Building;  14th  and  Independence 
Avenue.  SW.;  Washington,  DC. 
FOR  FURTHER  INFORMATION  contact: 
Ralph  L  Tapp,  Chief;  Marketing 
Programs  and  Procurement  Branch  (202) 
447-2650. 

SUPPLEMENTARY  INFORMATION:  This 
action  was  reviewed  under  USDA 
procedures  established  to  implement 
Executive  Order  No.  12291  and 
Departmental  Regulation  1512-1  and  is 
hereby  classified  as  a  nonmajor  rule 
under  the  criteria  contained  therein. 

This  action  also  was  reviewed  under 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.).  The  effect  of  the 
Order  upon  small  entities  was  discussed 
in  the  September  5, 1986,  issue  of  the 
Federal  Register  (51  FR  31898),  and  it 
was  determined  Uiat  the  Order  would 
not  have  a  significant  effect  upon  a 
substantial  number  of  small  entities. 
Many  importers  may  be  classifled  as 
small  entities.  This  proposed  rule  would 


increase  the  assessments  per  pound  on  2 
of  the  13  imported  pork  and  pork 
products  subject  to  assessment  by  an 
amount  of  one-hundredth  of  a  cent  per 
pound.  Adjusting  the  rate  of 
assessments  on  imported  pork  and  pork 
products  would  result  in  an  estimated 
$30,000  more  in  assessments  over  a  12- 
month  period.  While  the  pr<q>osed  rule 
would  result  in  an  increase  in 
assessments,  any  additional  costs  would 
be  outweighed  by  the  benefits  derived 
from  the  operations  of  the  pork 
promotion,  research,  and  consumer 
information  program.  Accordingly,  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Pork  Promotion,  Research,  and 
Consumer  Information  Act  of  1985  (7 
U.S.C.  4801-4819)  approved  December 
23. 1985,  authorized  the  establishment  of 
a  national  pork  promotion,  research,  and 
consumer  information  program.  The 
program  is  funded  by  an  assessment 
rate  of  0.25  percent  of  the  market  value 
of  all  porcine  animals  marketed  in  the 
United  States  and  an  equivalent  amount 
of  assessment  on  imported  live  porcine 
animals,  pork,  and  pork  products.  The 
final  Order  establishing  a  pork 
promotion,  research,  and  consumer 
information  program  was  published  in 
the  September  5, 1986,  issue  of  the 
Federal  Register  (51  FR  31898;  as 
corrected  at  51  FR  36383)  and 
assessments  began  on  November  1, 
1986.  The  Order  requires  importers  of 
porcine  animals  to  pay  to  the  U.S. 
Customs  Service  (USCS).  upon 
importation,  the  assessment  of  0.25 
percent  of  the  animal's  declared  value 
and  importers  of  pork  and  pork  products 
to  pay  to  the  USCS,  upon  importation, 
the  assessment  of  0.25  percent  of  the 
market  value  of  the  live  porcine  animals 
from  which  such  pork  and  pork  products 
were  produced.  As  a  matter  of 
practicality,  the  assessment  on  imported 
pork  and  pork  products  is  expressed  in 
dollars  per  pound  for  each  type  of  such 
products. 

This  proposed  rule  would  increase  the 
per-pound  assessments  on  specified 
imported  pork  and  pork  products.  This 
increase  would  be  consistent  with 
increases  in  the  annual  average  price  of 
domestic  barrows  and  gilts  at  the  seven 
markets  for  calendar  year  1987  as 
reported  by  the  USDA,  AMS,  Livestock 
and  Grain  Market  News  (LGMN) 
Branch.  This  increase  in  cents-per- 
pound  assessments  will  make  the 
equivalent  market  value  of  the  live 


porcine  animal  from  which  the  imported 
pork  and  pork  products  were  derived 
reflect  the  recent  increase  in  the  market 
value  of  domestic  porcine  animals. 
thereby  promoting  comparability 
between  importer  and  domestic 
assessments.  This  proposed  rule  would 
not  change  the  current  assessment  rate 
of  0.25  percent  of  the  market  value. 

The  methodology  for  determining  the 
per-pound  amounts  for  imported  pork 
and  pork  products  was  described  in  the 
supplementary  information 
accompanying  the  Order  and  published 
in  the  September  5, 1986,  Federal 
Register  at  51  FR  31901.  The  weight  of 
imported  pork  and  pork  products  is 
converted  to  a  carcass  weight 
equivalent  by  utilizing  conversion 
factors  which  are  published  in  the 
USDA  Statistical  Bulletin  No.  616 
"Conversion  Factors  and  Weights  and 
Measures."  These  conversion  factors 
take  into  account  the  removal  of  bone, 
weight  lost  in  cooking  or  other 
processing,  and  the  nonpork 
components  of  pork  products.  Secondly, 
the  carcass  weight  equvalent  is 
converted  to  a  live  animal  equivalent 
weight  by  dividing  the  carcass  weight 
equivalent  by  70  percent,  which  is  the 
average  dressing  percentage  of  porcine 
animals  in  the  United  States.  Thirdly, 
the  equivalent  value  of  the  live  porcine 
animal  is  determined  by  multiplying  the 
live  animal  equivalent  weight  by  an 
annual  average  seven  market  price  for 
barrows  and  gilts  as  reported  by  the 
USDA,  AMS,  LGMN  Branch.  This 
average  price  is  published  on  a  yearly 
basis  during  the  month  of  January  in  the 
LGMN  Branch's  publication  "Livestock, 
Meat,  and  Wool  Weekly  Summary  and 
Statistics."  Finally,  the  equivalent  value 
is  multiplied  by  the  applicable 
assessment  amount  due  on  imported 
pork  and  pork  products.  The  end  result 
is  expressed  in  an  amount  per  pound  for 
each  type  of  pork  or  pork  product. 

The  formula  in  the  preamble  to  the 
Order  at  51  FR  31901  contemplated  that 
it  would  be  necessary  to  recalculate  the 
equivalent  live  animal  value  of  imported 
pork  and  pork  products  to  reflect 
changes  in  the  annual  average  price  of 
domestic  barrovra  and  gilts  to  maintain 
equity  of  assessments  between  domestic 
porcine  animals  and  imported  pork  and 
pork  products. 

In  1987,  the  average  annual  seven 
market  price  rose  to  $51.04,  an  increase 
of  about  1  percent  over  the  1988  per 
hundredweight  price,  which  results  in  an 
increase  in  assessments  for  two  TSUS 
categories  107.3515  and  107.3525,  in  an 
amount  equal  to  one-hundredth  of  a  cent 


per  pound.  These  two  TSUS  categories 

are  for  cooked,  canned,  boneless  hams 
and  shoulders.  Based  upon  the 
conversion  formula  described  above  and 
the  average  seven  market  price  of 
$51.04,  the  remaining  11  TSUS  categories 
would  not  require  an  increase  in 
assessments.  Based  on  Department  of 
Commerce,  Bureau  of  Census  data  on 
the  volume  of  imported  pork  and  pork 
products  for  1987.  the  proposed  increase 
in  the  per-pound  assessment  would 
result  in  an  estimated  $30,000  in 
additional  assessments  over  a  12-month 
period. 

List  of  Subjects  in  7  CFR  Part  12S0 

Administrative  practice  and  procedure. 
Advertising.  Agricultural  research. 
Marketing  agreement.  Meat  and  meat 
products.  Pork  and  pork  products. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
1230  be  amended  as  set  forth  below: 

PART  1230— PORK  PROMOTION, 
RESEARCH.  AND  CONSUMER 
INFORMATION 

1.  The  authority  citation  for  7  CFR 
Part  1230  continues  to  read  as  follows: 

Authority:  7  U.S.C.  4a01-48ia 

2.  Amend  Subpart  B — ^Rules  and 
Regulations  by  revising  §  1230.110  to 
read  as  follows: 

§1230.110    Assessments onhnported pork 
and  porfc  products. 

The  following  imported  pork  and  pork 
products  are  subject  to  assessment  in 
the  amount  per  pound  as  follows: 


Pork  and  Pork  Products  (U.S.  Tariff 
Schedule  No.): 

106.4020 

106.4040 

106.8000. 

106.8500 

107.1000. 

107.150a 

107.3020 

107.3040...- 

107.306a 

107J515 

107.3525 

107.3540 

107.356a » 


per 


0.0018 
.0018 
.0018 
.0018 
O025 
.0025 
.0018 
.0019 
.0021 
.0028 
.0028 
.0019 
.0025 


Done  at  Washington.  DC,  on  April  28, 1988. 
WilUam  T.  Manley, 

Deputy  Administrator,  Marketing  Programs. 
[FR  Doc.  88-fl717  Filed  5-2-88;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  925 

Public  Comment  Period  and 
Opportunity  for  Pul>lic  Hearing  on  an 
Amendment  to  ttte  Missouri 
Permanent  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE), 

Interior. 

action:  Proposed  rule. 

summary:  OSMRE  is  announcing 
procedures  for  a  public  comment  period 
and  for  a  public  hearing  on  the 
substantive  adequacy  of  amendments 
submitted  by  the  State  of  Missouri  to 
amend  its  permanent  regulatory 
program  (hereinaftrf  referred  to  as  the 
Missouri  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA). 

The  proposed  regulation  changes  are 
in  the  areas  of  fish  and  wildlife, 
revegetation,  penalty  assessment, 
protection  of  cultural  or  historic  places, 
and  alternative  bonding  system.  The 
State  is  proposing  these  changes  to  bring 
its  regulations  into  compliance  with  the 
Federal  regulations. 

This  notice  sets  forth  the  times  and 
locations  that  the  Missouri  program  and 
proposed  amendments  to  that  program 
are  available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  amendments  and 
procedures  that  %vill  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  relating  to 
Missouri's  proposed  modification  of  its 
program  not  received  on  or  before  4:00 
p.m.  ad.t.  on  June  2, 1988,  will  not 
necessarily  be  considered  in  the 
decision  process.  A  public  hearing  on 
the  adequacy  of  the  amendments  will  be 
held  upon  request  on  May  31, 1988.  Any 
person  interested  in  making  an  oral  or 
written  presentation  at  the  public 
hearing  should  contact  Mr.  WiUiam  ]. 
Kovacic  at  the  Kansas  City  Field  Office 
by  the  close  of  business  on  or  before 
May  la  1988.  If  no  one  has  contacted 
Mr.  Kovacic  to  express  an  interest  in 
participating  in  the  hearing  by  that  date, 
the  hearing  will  not  be  held.  If  only  one 
person  has  so  contacted  Mr.  Kovacic,  a 
pubHc  meeting  may  be  held  in  place  of 
the  hearing.  If  possible,  a  notice  of  the 
meeting  will  be  posted  in  advance  at  the 
locations  listed  under  "ADDRESSES." 
ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Mr. 


William ).  Kovacic.  Director.  Kansas 
City  Field  Office.  OfTice  of  Surface 
Mining  Reclamation  and  Enforcement. 
1103  Grand  Avenue,  Room  502,  Kansas 
City,  Missouri  64106.  Copies  of  the 
Missouri  program,  the  proposed 
modifications  to  the  program,  and  all 
written  comments  received  in  response 
to  this  notice  will  be  available  for  public 
review  at  the  Kansas  City  Field  Office. 
OSMRE  Headquarters  Office,  and  the 
office  of  the  State  regulatory  authority 
listed  below.  Monday  through  Friday. 
9:00  a.m.  to  4:00  p.m.  c.d.t,  excluding 
holidays.  Each  requester  may  receive, 
free  of  charge,  one  copy  of  the  proposed 
amendments  by  contacting  OSMRE's 
Kansas  City  Field  Office. 

Kansas  City  Field  Office.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1103  Grand  Avenue.  Room 
502,  Kansas  City,  Missouri  64106; 
Telephone:  (816)  374-5527. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  1100  L  Street.  NW., 
Room  5131,  Washington,  DC  20240; 
Telephone:  (202)  343-5492. 

Missouri  Department  of  Natural 
Resources,  Land  Reclamation  Program. 
205  Jefferson  Street.  P.O.  Box  176. 
Jefferson  City.  Missouri  65102; 
Telephone:  (314)  751-4041. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  J.  Kovacic.  Director.  Kansas 
City  Field  Office.  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
1103  Grand  Avenue.  Room  502.  Kansas 
City.  Missouri  64106;  Telephone:  (816) 
374-5527. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Secretary  of  the  Interior  approved 
the  Missouri  program  on  November  21. 
1980  (45  FR  77017).  Information  pertinent 
to  the  general  background  and  revisions 
to  the  permanent  program  submission, 
as  well^s  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Missouri  program  can  be 
found  in  the  November  21, 1980  Federal 
Register  (45  FR  77017).  Subsequent 
actions  concerning  proposed 
amendments  and  the  conditions  of 
approval  are  codified  at  30  CFR  925.10, 
925.15.  925.16  and  925.20. 

II.  Submission  of  Amendments 

On  March  18. 1988  (Administrative 
Record  No.  MO-371)  the  State  of 
Missouri  submitted  to  OSMRE 
amendments  to  its  approved  regulatory 
program.  The  proposed  changes  are 
summarized  briefly  below: 


Fish  and  Wildlife 

1.  Missouri  proposes  to  amend  its 
regulations  for  protection  of  fish  and 
wildlife  at  10  CSR  40-3.100(2).  10  CSR  40- 
3.250(1)(B),  10  CSR  40-6.040(11).  10  CSR 
40-6.050(7),  10  CSR  40-6.110(11)  and  10 
CSR  40-6.120(12)  to  respond  to  a 
regulatory  reform  letter  dated  June  11. 
1986  (Administrative  Record  No.  MO- 
295),  issued  by  OSMRE  under  30  CFR 
Part  732.  The  amendments  are  proposed 
to  bring  the  State  regulations  into 
compliance  with  the  Federal  regulations 
at  30  CFR  779.20.  780.16,  783.20.  784.21. 
816.97(b).  817.97(b).  816.97(c).  and 
817.97(c). 

Rev^etation 

2.  Missouri  proposes  to  amend  its 
regulations  for  determination  of 
revegetation  success  at  10  CSR  40- 
3.120(1),  (6)  (A)  and  (B)  and  (7)(C).  10 
CSR  40-3.270(1),  (6)  (A)  and  (B)  and 
(7)(C)  in  response  to  a  letter  dated  June 
11, 1986,  on  regulatory  reform 
(Administrative  Record  No.  MO-295) 
issued  by  OSMRE  under  30  CFR  Part 
732.  The  amendments  are  proposed  to 
bring  the  State  regulations  into 
compliance  with  the  Federal  regulations 
at  30  CFR  816.111(a)(3).  817.111(a)(3). 
816.111(b)(3),  817.111(b)(3).  816.116(a)(2). 
817.116(a)(2).  816.116(b)(3)(i). 
817.116(b)(3)(i).  816.116(b)(3Kiii)  and 
817.116(b)(3)(iii). 

Protection  of  Cultural  and  Historical 
Resources  • 

3.  Missouri  proposes  to  amend  its  coal 
regulations  for  the  protection  of  cultural 
and  historical  resources  at  10  CSR  40- 
6.040(3)(B),  10  CSR  40-6.050(14).  10  CSR 
40-6.110{3)(B).  10  CSR  40-6.070(8) (E)  and 
10  CSR  40-6.120(8)  to  respond  to  a  letter 
from  OSMRE  dated  June  9, 1987 
(Administrative  Record  No.  MO-364). 
under  30  CFR  Part  732.  The  amendments 
are  proposed  to  bring  the  State 
regulations  into  compliance  with  the 
Federal  regulations  at  30  CFR  779.12(b), 
783.12(b).  780.31  (a)  and  (b).  784.17  (a) 
and  (b).  and  773.15(c)(ll). 

Bonding 

4.  Missouri  proposes  to  amend  its 
regulations  concerning  Missouri's 
alternative  bonding  system  at  10  CSR 
40-7.011(2)  (D),  (E)  and  (F)  as  a  partial 
response  to  a  letter  from  OSMRE  dated 
January  30. 1986  (Administrative  Record 
No.  MO-351)  under  30  CFR  Part  732.  The 
proposed  amendment  concerns  the 
required  bond  amounts  per  permitted 
acre  and  the  minimum  bond  for  a  single 
mine. 
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Penalty  Assessment 

5.  Missouri  proposes  to  amend  its 
regulations  for  informal  assessment 
conferences  at  10  CSR  40-8.040(8)  in 
response  to  a  required  program 
amendment  placed  on  the  Missouri 
program  on  January  7. 1987  (52  FR  534) 
at  30  CFR  925.16(k)  stating  the  time 
period  for  the  informal  conference  and 
establishing  terms  for  dismissal  and 
payment  of  the  penalties. 

in.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17.  OSMRE  is  now  seeking 
comment  on  whether  the  amendments 
proposed  by  Missouri  satisfy  the 
requirements  of  30  CFR  732.15  for  the 
approval  of  State  program  amendments. 
If  the  amendments  are  deemed 
adequate,  they  will  become  part  of  the 
Missouri  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issue  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  the  commenter's 
recommendations.  Comments  received 
after  the  time  indicated  under  "DATES" 
or  at  locations  other  than  Kansas  City. 
Missouri,  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  conunent  at  the 
public  hearing  should  contact  the  person 
listed  under  "for  FURTHER  INFORMATION 
CONTACT"  by  4:00  p.m.  c.d.t.  May  18, 
1988.  If  no  one  requests  an  opportunity 
to  comment  at  a  public  hearing,  the 
hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  with  all  persons 
scheduled  to  comment  being  heard  first, 
and  those  persons  present  in  the 
audience  who  wish  to  conunent  being 
heard  following  those  scheduled.  The 
hearing  will  end  after  all  persons 
scheduled  to  comment  and  persons 
present  in  the  audience  who  wish  to 
comment  have  been  heard. 

Public  Meeting 

It  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSMRE  representatives  to 


discuss  the  proposed  amendments  may 
request  a  meeting  at  the  OSMRE  office 
listed  under  "ADDRESSES"  by  contacting 
the  person  listed  under  "FOR  FURTHER 

INFORMATION  CONTACT."  All  SUCh 

meetings  will  be  open  to  the  public  and. 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
"ADDRESSES."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
Administrative  Record. 

List  of  Subjects  in  30  CFR  Part  925 

Coal  Mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Date:  April  22, 1988. 
Raymond  L  Lo%vrie. 

Assistant  Director,  Western  Field  Operations. 
(PR  Doc  8»-9702  Filed  5-2-88;  8:45  am] 

BMXma  CODE  4310-OS-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(FRL-3374-1] 

Ohio;  Approval  and  Promulgation  of 
Implementation  Plans 

AGENCY:  U.S.  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Proposed  rule. 


summary:  USEPA  proposes  to 
disapprove  a  revision  to  the  Ohio  State 
Implementation  Plan  (SIP)  for  ozone. 
The  requested  revision  consists  of  a 
permanent  relaxation  of  the  volatile 
organic  compound  (VOC)  emission 
limits  previously  approved  by  USEPA 
for  the  paper  coating  line  at  the  Ameri- 
Cal  Corporation  facility  in  Medina 
County.  Ohio. 

USEPA  is  proposing  to  disapprove  this 
revision  because  the  source  is  located  in 
Medina  County  which  is  part  of  the 
Cleveland  ozone  demonstration  area; 
and  the  State  has  not  demonstrated  that 
the  requested  revision  would  limit  VOC 
emissions  to  levels  reflecting  the 
application  of  reasonably  available 
control  technology,  or  that  the  revision 
would  not  interfere  with  timely 
attainment  of  the  ozone  standard,  or 
with  progress  towards  attainment  in  the 
interim.  The  source  remains  subject  to 
the  control  requirements  of  the  Ohio 
Administrative  Code  (OAC).  Rule  3745- 
21-09(F). 

DATE:  Comments  on  the  requested  SIP 
revision  and  on  the  proposed  USEPA 
action  must  be  received  by  June  2. 1988. 


ADDRESSES:  Copies  of  the  requested  SIP 
revision  are  available  at  the  following 
addresses  for  review:  (It  is 
recommended  that  interested  parties 
telephone  Debra  Marcantonio.  at  (312) 
886-6088.  before  visiting  the  Region  V 
Office.) 

U.S.  Environmental  Protection  Agency. 

Region  V.  Air  and  Radiation  Branch. 

230  South  Dearborn  Street,  Chicago, 

Illinois  60604 
Ohio  Environmental  Protection  Agency, 

Division  of  Air  Pollution  Cpntrol,  361 

East  Broad  Street,  Columbus,  Ohio 

43216. 

Copies  of  the  Technical  Support 
Document  for  this  proposed  rulemaking 
are  also  available  from  the  Region  V 
Office.  Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Gary  Gulezian,  Chief,  Regulatory 
Analysis  Section.  Air  and  Radiation 
Branch  (5AR-28).  US.  Environmental 
Protection  Agency.  Region  V,  230  South 
Dearborn  Street.  Chicago,  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Debra  Marcantonio,  Air  and  Radiation 
Branch.  (5AR-26),  U.S.  Environmental 
Protection  Agency,  Region  V,  Chicago. 
Illinois  60604.  (312)  886-6088. 

SUPPLEMENTARY  INFORMATION:  On  May 
9. 1986,  the  Ohio  Environmental 
fttitection  Agency  (OEPA)  submitted  a 
site-specific  ozone  SIP  revision  request 
for  Ameri-Cal  Corporation  of  Medina 
County,  Ohio.  USEPA  has  completed  its 
review  of  this  request  and  is  today 
proposing  to  disapprove  the  request. 

Summary  of  SIP  Revision 

The  Ameri-Cal  Corp.  operates  a 
custom-designed  knife-over-roll 
adhesive  coating  line  (Source  KOOl) 
which  coats  and  cures  the  adhesive 
laminate  to  the  paper  substrate 
materials.  This  is  defined  as  a  paper 
coating  line  and  is  subject  to  OAC  Rule 
3745-21-09  (F)  which  limits  the  emission 
of  volatile  organic  compounds  (VOC)  to 
2.9  pounds  per  gallon  of  coating,  less 
water.  Alternatively,  the  source  may 
comply  with  this  rule  via  the  installation 
of  add-on  control  equipment.  Ameri-Cal 
Corp.  is  subject  to  the  April  1, 1982. 
complaince  date  contained  in  OAC  Rule 
3745-21-04(C)(5). 

OEPA  has  submitted  to  USEPA  a 
request  for  a  SIP  revision  that  consists 
of  a  permanent  relaxation  of  the  VOC 
emission  limits  for  the  paper  coating 
line.  This  request  was  submitted  in  the 
form  of  a  variance  issued  by  Ohio  EPA 
to  Ameri-Cal.  The  variance  contains  the 
following  terms  and  conditions: 
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1.  Source  KOOl  is  required  to  utilize 
coatings  with  VOC  contents,  not  to 
exceed  4.8  lbs/gallon  of  coating  less 
water. 

2.  Source  KOOl  shall  not  emit  VOC  in 
excess  of  22.7  tons  per  year.  i 

3.  The  company  is  required  to     | 
maintain  detailed  records  on  coatings 
used  and  submit  a  semi-annual  report 
indicating  that  the  variance 
requirements  are  met. 

To  support  the  SIP  revision  request, 
OEPA  has  submitted  information  that 
purports  te  demonstrate  that  it  is  not 
economically  reasonable  for  Ameri-Cal 
to  install  add-on  control  equipment,  and 
that  coatings  which  comply  with  OAC 
Rule  3745-21-09{F)  are  not  current 
available  and  are  not  expected  to  be 
available  in  the  near  future. 

USEPA  Evaluation 

Section  110(a)(2)(B)  of  the  Clean 'aIt 
Act,  42  U.S.C.  7410(a)(2)(B),  requires  that 
SIPS  for  an  air  pollutant  include  such 
control  measures  as  are  necessary  to 
ensure  attainment  and  maintenance  of 
the  NAAQS  for  that  pollutant.  Section 
110(a)(3)(A)  of  the  Act,  42  U.S.C. 
7410(a)(3)(A),  appUes  this  same 
requirement  to  revisions  of  the  plans. 
USEPA's  regulations  implementing 
section  110  assign  to  the  States  the 
burden  of  demonstrating  that  their  plans 
satisfy  this  requirement  (40  CFR  51.13(e), 
51.14(c)). 

Ameri-Cal  is  located  in  Medina 
County  which  is  an  attainment  area  for 
ozone.  Although  Medina  County  has 
been  designated  an  attainment  area  for 
ozone,  Ohio  has  made  it  a  part  of  the 
demonstration  area  for  Cleveland  which 
is  nonattainment  for  ozone.  Because  the 
State  takes  credit  for  VOC  reductions  in 
Medina  County  in  the  attainment 
demonstration  for  the  Cleveland  area. 
USEPA  maintains  that  Medina  County 
should  be  considered  part  of  the 
Cleveland  nonattainment  area  for  the 
purposes  of  the  Sheldon  Meyers'  policy 
memorandum  dated  July  29, 1983 
(entitled:  "Source-Specific  SIP 
Revisions":  Sheldon  Meyers  was  the 
former  Director  of  USEPA's  Office  of  Air 
Quality  Planning  and  Standards).  This 
memo  states: 

For  a  State  to  secure  USEPA  approval  of  a 
relaxation  (in  a  nonattainment  area)  and 
continue  overall  approval  status  (of  its  SIP], 
however,  the  State  would  need  to  show  that 
the  SIP  as  a  whole,  despite  the  relaxation, 
would  continue  to  "provide  for"  attainment 
by  the  end  of  1982  in  the  case  of 
nonextension  areas  or  as  expeditiously  as 
practicable,  but  no  later  than  1987  in 
extension  areas.  For  VCX:  this  generally  will 
require  a  data  base  and  modeling 
demonstration  consistent  with  that  applied  in 
extension  areas. 


For  this  reason,  the  State  must 
demonstrate  that  any  SIP  relaxation  in 
Medina  County,  along  with  the  ozone 
precursor  emissions  from  the  other 
counties  comprising  the  Cleveland 
demonstration  area,  does  not  contribute 
to  the  downwind  ozone  standard 
violation  in  the  Cleveland  area. 

The  State  did  not  submit  such  a 
demonstration.  Although  Ohio 
submitted  an  ozone  attainment 
demonstration  for  Cleveland  on  May  16. 
1986,  this  demonstration  is  still  unda 
review  by  USEPA.  For  this  relaxation  to 
be  approved,  Ohio  may  remove  Medina 
County,  which  is  an  attainment  area, 
from  the  Cleveland  demonsfration  area 
and  show  that  the  relaxation  would  not 
interfere  with  attainment  or 
maintenance  in  either  Medina  Coimty  or 
the  Cleveland  demonstration  area. 
Alternatively.  Ohio  may  wish  to  provide 
further  technical  support  that  this 
relaxation  is  already  considered  in  the 
Cleveland  demonstration  of  attainment 
(i.e..  the  emissions  increase  from  this 
relaxation  is  explicitly  considered  in 
Cleveland's  demonstration  of 
attainment).  If  already  included,  USEPA 
could  only  approve  the  revision  if  and 
when  the  Cleveland  SIP  is  approved. 

USEPA  is  soliciting  comments  as  to 
whether  USEPA  should  require  sources 
in  areas  designated  to  attainment  for 
ozone  that  are  nearby  nonattainment 
areas  to  maintain  a  reasonable 
available  control  technology  (RACT) 
level  of  control  to  demonstrate 
attainment  and  maintenance  of  the 
ozone  standard. 

Conclunoo 

Based  on  the  deficiencies  detailed 
above,  USEPA  is  proposing  to 
disapprove  the  SIP  revision  request  for 
Ameri-Cal  Corp.  in  Medina,  Ohio. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  certify  that  Uiis  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  it  affects  only  one  source. 

In  addition,  this  action  imposes  no 
new  requirements  on  the  source.  Under 
Executive  Order  12291,  this  action  is  not 
"major."  It  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review. 

Authority:  42  U.&C.  7401-7642. 
Dated:  December  31, 1986. 

VaMasV.Adamkufl. 

Regional  Administrator. 

(FR  Doc.  88-9752  Filed  5-2-88;  8:45  am) 
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40  CFR  Part  261 
[SW-FRL-3373-«l 

Hazardous  Waste  Management 
System;  Identification  and  listing  of 
Hazardous  Waste;  Proposed  Exclusion 
and  Denial 

AOBICV:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule  and  request  for 

comment. 

SUMMAHV:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
proposing  a  one-time  exclusion  of 
certain  retreated  solid  wastes,  generated 
by  U.S.  Nameplate  Company, 
Incorporated,  located  in  Mount  Vernon, 
Iowa,  from  the  lists  of  hazardous  wasteis 
contained  in  40  CFR  261.31  and  261.32. 
In  addition,  EPA  is  proposing  to  deny 
exclusion  for  those  wastes  located  in  the 
waste  management  unit  specified  in  the 
petition  and  that  are  derived  from  the 
petitioned  wastes  prior  to  their 
retreatment.  The  effect  of  the  proposed 
exclusion  would  be  to  retain  regulation 
of  the  unit  vinder  Subtide  C  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  40  CFR  Part  265.  These 
actions  respond  to  a  delisting  petition 
submitied  under  40  CFR  26a20.  which 
allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  Parts  260  through  268, 124, 
270,  and  271  of  Tide  40  of  Uie  Code  of 
Federal  Regulations,  and  under  40  CFR 
260.22.  which  specifically  provides 
generators  the  opportunity  to  petition 
the  Administrator  to  exclude  a  waste  on 
a  "generator-specific"  basis  from  the 
hazardous  waste  lists.  Today's  proposed 
decisions  are  based  on  an  evaluation  of 
waste-specific  information  provided  by 
the  petitioner. 

The  Agency  is  also  proposing  the  use 
of  a  fate  and  transport  model  and  its 
application  in  evaluating  the  waste- 
specific  information  provided  by  the 
petitioner.  This  model  has  been  used  in 
evaluating  the  petition  to  predict  the 
concentration  of  hazardous  constituents 
released  from  the  petitioned  waste,  once 
it  is  disposed. 

DATES:  EPA  is  requesting  public 
comments  on  today's  proposed 
decisions  and  on  the  applicabitity  of  the 
fate  and  fransport  model  used  to 
evaluate  the  petition.  Comments  will  be 
accepted  until  June  17, 1988.  Comments 
postmarked  after  the  close  of  the 
comment  period  will  be  stamped  "late". 

Any  person  may  request  a  hearing  on 
these  proposed  decisions  and/or  the 
model  used  in  the  petition  evaluation  by 
filing  a  request  with  Bruce  Weddle, 
whose  address  appears  below,  by  May 


18. 198a  The  request  must  contain  the 
information  prescribed  in  40  CFR 
260.20(d). 

AOORESSCS:  Send  three  copies  of  your 
comments  to  EPA.  Two  copies  should  be 
sent  to  die  Docket  Clerk.  Office  of  Solid 
Waste  (WH-562).  U.S.  Environmental 
Protection  Agency.  401 M  SXreei  SW., 
Washington.  DC  20460.  A  third  copy 
should  be  sent  to  lim  Kent,  Variances 
Section,  Assistance  Branch.  PSPD/OSW 
(WH-563).  U.S.  Environn^ental 
Protection  Agency.  401  M  Sti>eet  SW., 
Washington.  DC  20460.  Identify  your 
comments  at  the  top  with  this  regulatory 
docket  number  "F-8»-USEP-4TFFF'. 

Requests  for  a  hearing  should  be 
addressed  to  Bruce  Weddle,  Director, 
Permits  and  State  Programs  Division, 
Office  of  Solid  Waste  (WH-563).  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington,  DC  20460. 

The  RCRA  regulatory  docket  for  diis 
proposed  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.  (sub-basement),  Washington. 
DC  20460.  and  is  available  for  viewing 
from  9K)0  a.m.  to  4:00  p.m.,  Monday 
through  Friday,  excluding  Federal 
holidays.  Call  (202)  475-9327  for 
appointments.  The  public  may  copy  a 
maximum  of  50  pages  of  material  from 
any  one  regulatory  docket  at  no  cost. 
Additional  copies  cost  20  cents  per  page. 
FON  nmTNEn  mFomiATKNi  contact: 
For  general  information,  contact  the 
RCRA  Hotiine,  toll  free  at  (800)  424- 
9346,  or  at  (202)  382-3000.  For  technical 
information  concerning  this  notice, 
contact  Mr.  Robert  Kayser,  Office  of 
Solid  Waste  (WH-563),  U.S. 
Environmental  Protection  Agency.  401  M 
Street  SW.,  Washington,  DC  20460,  (202) 
382-4536. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Authority    . 

On  January  16. 1981,  as  part  of  its  final 
and  interim  final  regulations 
implementing  section  3001  of  RCRA, 
EPA  published  an  amended  list  of 
hazardous  wastes  from  non-specific  and 
specific  sources.  This  list  has  been 
amended  several  times,  and  is  published 
in  40  CFR  261.31  and  261.32.  These 
wastes  are  listed  as  hazardous  because 
they  typically  and  frequendy  exhibit  one 
or  more  of  the  characteristics  of 
hazardcius  wastes  identified  in  Subpart 
C  of  Part  261  (/.ft.  ignitability, 
corrosivity,  reactivity,  and  exti-action 
procedure  (EP)  toxicity)  or  meet  the 
criteria  for  listing  contained  in  40  CFR 
261.11  (a)(2)  or  (a)(3). 

Individual  waste  streams  may^vary, 
however,  depending  on  raw  materials, 
industrial  processes,  and  other  factors. 


Thus,  while  a  waste  that  is  described  in 
these  regulations  generally  is  hazardous, 
a  specific  waste  from  an  individual 
facility  meeting  the  listing  description 
may  not  be.  For  this  reason,  40  CFR 
260.20  and  260.22  provide  an  exclusion 
procedure,  allowing  persons  to 
demonstrate  that  a  specific  waste  from  a 
particular  generating  facility  should  not 
be  regulated  as  a  hazardous  waste. 

To  nave  their  wastes  excluded, 
petitioners  must  show  that  wastes 
generated  at  their  facilities  do  not  meet 
any  of  the  criteria  for  which  the  wastes 
were  listed.  See  40  CFR  260.22(a)  and 
the  background  documents  for  the  listed 
wastes.  In  addition,  the  Hazardous  and 
Solid  Waste  Amendments  (HSWA)  of 
1964  require  the  Agency  to  consider  any 
factors  (including  additional 
constituents)  other  than  those  for  which 
the  waste  was  listed,  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous. 

Accordingly,  a  petitioner  also  must 
demonstrate  that  the  waste  does  not 
exhibit  any  of  the  hazardous 
charactesistics  (/.ft,  ignitabihty, 
reactivity,  corrosivity.  and  EP  toxicity), 
and  must  present  sufficient  information 
for  the  Agency  to  determine  whether  the 
waste  contains  any  other  toxicants  at 
hazardous  levels.  See  40  CFR  260.22(a), 
42  U.S.C.  6921(f),  and  die  back^ound 
documents  for  the  listed  wastes. 
Although  wastes  which  are  "delisted" 
[i.e.,  excluded)  have  been  evaluated  to 
determine  whether  or  not  they  exhibit 
any  of  the  characteristics  of  hazardous 
waste,  generators  remain  obligated  to 
determine  whether  or  not  their  waste 
remains  non-hazardous  based  on  the 
hazardous  waste  characteristics. 

In  addition  to  wastes  listed  as 
hazardous  in  40  CFR  261.31  and  261.32, 
residues  from  the  treatment,  storage,  or 
disposal  of  listed  hazardous  wastes  and 
mixtures  containing  hazardous  wastes 
also  are  eligible  for  exclusion  and 
remain  hazardous  wastes  until 
excluded.  See  40  CFR  261.3  (c)  and 
(d)(2).  The  substantive  standard  for 
"delisting"  a  treatment  residue  or  a 
mixture  is  the  same  as  previously 
described  for  listed  wastes. 

B.  Approach  Used  To  Evaluate  This 
Petition 

In  making  a  delisting  determination, 
the  Agency  evaluates  each  petitioned 
waste  against  the  listing  criteria  and 
factors  cited  in  40  CFR  261.11  (a)(2)  and 
(a)(3).  If  the  Agency  believes  that  the 
waste  remains  hazardous  based  on  the 
factors  for  which  the  waste  was 
originally  listed,  EPA  will  propose  to 
deny  the  petition.  If,  however,  the 
Agency  agrees  with  the  petitioner  that 


the  waste  is  non-hazardous  with  respect 
to  the  original  listing  criteria,  EPA  then 
will  evaluate  the  waste  with  respect  to 
other  factors  or  criteria,  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  The  Agency  considers 
whether  the  waste  is  acutely  toxic,  and 
considers  the  toxicity  of  the 
constituents,  the  concentration  of  the 
constituents  in  the  waste,  their  tendency 
to  migrate  and  to  bioaccumulate,  their 
persistence  in  the  environment  once 
released  from  the  waste,  plausible  and 
specific  types  of  management  of  the 
petitioned  waste,  the  quantities  of  waste 
generated,  and  any  other  additional 
factors  which  may  characterize  the 
petitioned  waste. 

The  /Agency  is  proposing  to  use  such 
information  to  identify  plausible 
exposure  routes  for  hazardous 
constituents  present  in  the  waste  and  is 
proposing  to  use  a  particular  fate  and 
fransport  model  to  predict  the 
concentration  of  hazardous  constituents 
that  may  be  released  fitim  the  petitioned 
waste  after  disposal  and  also  to 
determine  the  potential  impact  of  the 
unregulated  disposal  of  Nameplate's 
petitioned  waste  on  human  health  and 
the  environment.  Specifically,  the  model 
will  be  used  to  predict  compliance-point 
concentrations  which  will  be  compared 
directly  to  the  levels  of  regulatory 
concern  for  particular  hazardous 
constituents. 

EPA  believes  that  this  model 
represents  a  reasonable  worst  case 
waste  disposal  scenario  for  the 
petitioned  waste,  and  that  a  reasonable 
worst  case  scenario  is  appropriate  when 
evaluating  whether  a  waste  should  be 
relieved  of  the  protective  management 
consfraints  of  RCRA  Subtide  C.  Because 
a  delisted  waste  is  no  longer  subject  to 
hazardous  waste  control,  the  Agency  is 
generally  unable  to  predict  and  does  not 
control  how  a  waste  will  be  managed 
after  delisting.  Therefore,  EPA  currentiy 
believes  that  it  is  inappropriate  for  the 
Delisting  Program  to  consider  extensive 
site-specific  factors.  For  example,  a 
generator  may  petition  the  Agency  for  : 
delisting  of  a  metal  hydroxide  sludge 
which  is  currently  being  managed  in  an 
on-site  landfill  and  provide  data  on  the 
nearest  drinking  water  well, 
permeability  of  the  aquifer, 
dispersivities,  etc.  If  the  Agency  were  to 
base  its  evaluation  solely  on  these  site- 
specific  factors,  the  Agency  might 
conclude  that  the  waste,  at  that  specific 
location,  cannot  affect  the  closest  well, 
and  the  Agency  might  grant  the  petition. 
Upon  promulgation  of  the  exclusion, 
however,  the  generator  is  under  no 
obligation  to  continue  to  manage  the 
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waste  at  the  on-site  landfill.  In  fact,  it  is 
likely  that  the  generator  will  either 
chose  to  send  the  delisted  waste  off-site 
immediately,  or  will  eventually  reach 
the  capacity  of  the  on-site  facility  and 
subsequently  send  the  waste  off-site  to  a 
facility  which  may  have  very  different 
hydrogeological.  and  exposure 
conditions. 

The  Agency  also  considers  the 
applicability  of  ground-water  monitoring 
data  to  its  evaluation  of  delisting 
petitions.  In  this  case,  the  Agency 
determined  that,  because  Nameplate  is 
seeking  a  delisting  for  waste  contained 
in  an  inactive  surface  impoundment, 
ground-water  monitoring  data  collected 
from  the  area  where  Nameplate  stores 
the  waste  are  necessary  to  determine 
whether  hazardous  constituents  have 
migrated  from  the  unit  to  the  underlying 
ground  water.  Because  the  petitioned 
waste  is  stored  (and  disposed,  if  the 
petition  is  granted)  on-site,  ground- 
water data  collected  from  Nameplate's 
monitoring  wells  are  compared  directly 
to  the  levels  of  regulatory  concern  for 
particular  hazardous  constituents 
detected  in  the  ground  water  and  will 
help  to  characterize  the  potential  impact 
(if  any)  of  the  unregulated  disposal  of 
Nameplate's  petitioned  waste  on  himian 
health  and  the  environment. 

Finally,  the  Hazardous  and  Sohd 
Waste  Amendments  of  1984  specifically 
require  the  Agency  to  provide  notice 
and  an  opportunity  for  comment  before 
granting  or  denying  a  final  exclusion. 
Thus,  final  decisions  will  not  be  made 
on  this  petition  proposed  today  until  all 
public  comments  (including  those  at 
requested  hearings,  if  any)  are 
addressed. 

n.  Disposition  of  Petition 

U.S.  Nameplate  Company, 
Incorporated,  Mount  Vernon.  Iowa. 

1.  Petition  for  Exclusion 

U.S.  Nameplate  Company 
Incorporated  (Nameplate),  located  in 
Mount  Vernon,  Iowa,  manufactures 
etched  nameplates.  Nameplate 
petitioned  the  Agency  to  exclude  the 
sludge  contained  in  its  on-site,  unlined, 
surface  impoundment.  This  sludge  is 
presently  listed  as  EPA  Hazardous 
Waste  No,  F006— "Wastewater 
treatment  sludges  from  electroplating 
operations  except  from  the  following 
processes:  (1)  Sulfuric  acid  anodizing  of 
aluminum;  (2)  tin  plating  on  carbon 
steel;  (3)  zinc  plating  (segregated  basis) 
on  carbon  steeU  (4)  aluminum  or  zinc- 
aluminum  plating  on  carbon  steel;  (5) 
cleaning/stripping  associated  with  tin, 
zinc  and  aluminum  plating  on  carbon 
steel:  and  (6)  chemical  etching  and 
milling  of  aliuninum."  The  listed 


constituents  of  concern  for  F006  wastes 
are  cadmium,  hexavalent  chromium, 
nickel,  and  cyanide  (complexed). 

Nameplate  petitioned  to  exclude  its 
waste,  claiming  that  the  waste  does  not 
meet  the  criteria  for  which  it  was  listed. 
Nameplate  also  claims  that  its  treatment 
process  generated  a  non-hazardous 
waste  because  the  constituents  of 
concern,  although  present  in  the  waste. 
are  in  an  essentially  immobile  form. 
Nameplate  further  claims  that  its 
surface  impoundment  sludge  is  not 
hazardous  for  any  other  reason.  Review 
of  this  petition  included  consideration  of 
the  original  Usting  criteria,  as  well  as  the 
additional  factors  required  by  the 
Hazardous  and  SoUd  Waste 
Amendments  of  1984.  See  section  222  of 
the  Amendments.  42  U.S.C.  6921(f);  40 
CFR  2e0.22(d)(2H4).  Today's  proposal 
to  grant  the  petition  in  part  is  the  result 
of  the  Agency's  evaluation  of 
Nameplate's  petition  in  light  of 
Nameplate's  subsequent  retreatment  of 
its  sludge. 

2.  Background 

On  December  18, 1984,  Nameplate 
petitioned  the  Agency  to  exclude  its 
wastewater  treatment  sludge.  On  July 
23. 1986.  the  Agency  proposed  to  deny 
Nameplate's  petition  based  on  the  fact 
that  the  surface  impoundment  sludge 
contained  excessive  total 
concentrations  of  trichloroethylene 
(TCE).  See  51  FR  26428  for  a  complete 
description  of  Nameplate's 
manufacturing  and  waste  treatment 
processes,  for  a  discussion  of  the 
Agency's  previously  proposed  decision 
to  deny  Nameplate's  petition,  and  for  a 
discussion  of  ground-water 
contamination,  primarily  TCE 
contamination,  indicated  at  Nameplate's 
faciUty.  As  a  result  of  the  proposed 
decision  to  deny  this  petition, 
Nameplate  attempted  to  reduce  the 
waste's  total  concentration  oi  TCE 
through  mechanical  aeration  of  the 
impounded  waste.  During  the  public 
comment  period,  Nameplate  requested 
that  the  Agency  re-evaluate  the 
retreated  waste. 

In  order  to  verify  the  representative 
nature  of  the  data  submitted  by 
petitioners,  the  Agency  randomly  selects 
some  percentage  of  petitioning  faciUties 
to  visit  as  part  of  its  spot-check 
sampling  and  analysis  program.  In  the 
spot-check  program,  EPA  performs 
limited  analyses  to  assess  waste 
samples  for  the  presence  of  EP  toxic 
metals,  nickel,  cyanide,  and  the  priority 
pollutants  (a  subset  of  the  constituents 
of  concern,  which  includes  the  volatile, 
semi-volatile  acid  extractable  and  base/ 
neutral  extractable  compounds,  and  the 
organochlorine  pesticides/ 


polychlorinated  biphenyls  (PCBs)  listed 
in  Appendix  VIII).  The  Agency  has 
limited  its  spot-check  search  to  these 
compounds  because  this  is  solely  a 
quality  assurance  verification,  rather 
than  a  data  submission  analysis, 
because  of  the  expanse  of  conducting 
complete  scans  for  all  constituents  of 
concern,  and  because  a  complete  scan 
would  usually  not  be  necessary  to 
detect  those  constituents  most  likely  to 
be  present  in  common  industrial 
wastestreams.  EPA  Headquarters 
routinely  reviews  all  of  the  spot-check 
data  in  order  both  to  verify  die  quality 
of  the  analytical  data  presented  by  the 
petitioner  and  to  determine  whether  the 
petitioner  has  submitted  (or  ranitted) 
analytical  data  quantifying  the 
concentrations  of  the  listed  and  non- 
hsted  constituents  of  concern  present  in 
the  petitioned  wastestream. 

On  August  12, 1986.  as  part  of  the 
Agency's  spot-check  sampling  and 
verification  program.  EPA  Headquarters 
conducted  a  spot-check  sampling  visit  at 
Nameplate's  facility.  For  surface 
impoundments  like  Nameplate's, 
petitioners  are  normally  required  to 
divide  the  unit  into  four  quadrants  and 
to  collect  five  full-depth  core  samples 
from  each  quadrant  See  'Test  Methods 
for  Evaluating  Solid  Wastes:  Physical/ 
Chemical  Metiwds."  U.S.  EPA  Office  of 
Solid  Waste  and  Emergency  Response. 
Publication  SW-846  (tiiird  edition), 
November  1986,  and  "Petitions  to  Delist 
Hazardous  Wastes — A  Guidance 
Manual,"  U.S.  EPA.  Office  of  SoUd 
Waste  (EPA/53O-SW-85-O03),  April 
1985.  The  five  full-depth  core  samples 
are  then  composited  (mixed)  by 
quadrant  to  produce  a  total  of  four 
composite  samples. 

The  Agency  divided  Nameplate's  85 
foot  by  56  foot  surface  impoundment 
into  four  quadrants  and  randomly 
collected  11  full-depth  core  samples 
from  each  quadrant.  An  additional  full- 
depth  core  sample  was  randomly 
collected  from  quadrant  A  of  the  surface 
impoundment,  raising  to  45  the  total 
number  of  full-depth  core  samples 
collected.  Each  core  sample  was 
collected  by  driving  a  coring  device 
through  the  waste  until  the  bottom  of  the 
surface  impoundment  was  reached  (the 
depth  of  the  sludge  ranged  from  one  to 
three  feet],  thus  collecting  a 
representative  core  sample  of  all  the 
layers  of  retreated  sludge  in  the  surface 
impoundment.  Table  1  illustrates  how 
the  Agency  composited  the  full-depth 
core  samples  for  the  various  analyses 
performed. 


Table.  1.— Compositing  of  Samples 
FOR  Analysis 


Sample  idenMicaiion 

Votable 
organics 
(ample 
number) 

EPimdc 
metafs,  nfcke(, 
cyankte,  and 

pnofity 
poHutanis 

(sample 

number) 

Quad  Al-t^A2 

1 

1 

4 
5 
6 
7 
8 
9 
10 

11 
12 
13 
14 
15 

16 
17 
18 
19 

20 

21 

CluadA3+A4 

QuadA5-t-A6..._ 

Quad  A7-t-A8 

QuadA9-)^A10 

Quad  All +A12 

Quart  B1-t^B2 „_ 

0uadB3-t^B4 

2 

2 
2 

OuadB5fB6 

Quad  B7  4  B8 

Quad 

B9-^B10-^B11 

Quad  C1 +C2 

2 

2 
3 
3 
3 

3 

3 

4 
4 
4 
4 

QuadC3-t-C4 

Quad  C5-hC6 _. 

Quad  07-1- C8 „ 

Quad 

C9-rC10-t-Cl1„.... 

Quad  01 -f  02 

Quad  03 -t- 04.. 

Quad  05 +06 _...._ 

Quad  07  +  08 

Quad 
09+- 010+ Oil 

4 

As  illustrated  in  Table  1,  twenty-one 
composite  samples  were  analyzed  for 
volatile  oi^anic  compounds  and  four 
composite  samples  were  analyzed  for 
the  remaining  priority  pollutants,  EP 
toxic  metals,  nickel,  and  cyanide. 

The  Agency  also  collected  one  sample 
of  ground  water  from  Nameplate's 
upgradient  monitoring  well  and  another 
from  its  single  downgradient  monitoring 
well  to  determine  if  Nameplate's 
impounded  waste  was  contaminating 
the  underlying  ground  water.  As 
recommended  by  the  Technical 
Enforcement  Guidance  Document,  the 
ground-water  samples  were  not  filtered 
in  the  field.  See  "RCRA  Ground-Water 
Monitoring  Technical  Enforcement 
Guidance  Document  (TEGD)."  EPA. 
September  1986.  Both  samples  of  ground 
water  were  analyzed  for  the  priority 
pollutants.  EP  toxic  metals,  nickel,  and 
cyanide.  On  February  23, 1987,  the 
Agency  announced  the  availability  of 
the  spot-check  and  verification  data  and 
requested  pubUc  comment  on  the  data  in 
the  Federal  Register.  See  52  FR  5472.  No 
public  comments  were  received  on  this 
notice. 

Since  the  Agency's  spot-check  visit, 
Nameplate  has  submitted  three  rounds 
of  monitoring  data.  Nameplate's  ground- 
water monitoring  data  only  consisted  of 
analysis  and  results  for  TCE,  which 
were  submitted  in  an  attempt  to 
challenge  the  EPA  Headquarters  spot- 
check  data  and  the  EPA  Region  VII  data 
demonstrating  the  presence  of  TCE.  See 


51  FR  26428,  July  23. 1986  for  a 
discussion  of  the  EPA  Region  VII 
ground-water  monitoring  data. 

3.  Agency  Analysis 

The  Agency  used  SW-84e  method 
numbers  8240,  8270,  and  8060  to  quantify 
the  total  constituent  concentrations  [i.e., 
mg  of  a  particular  constituent  per  kg  of 
waste)  of  the  priority  pollutants  in 
Nameplate's  waste.  Detection  limits  for 
the  volatile  compounds  ranged  between 
0.049  mg/kg  and  0.25  mg/kg.  except  for 
acetone,  which  was  1.3  mg/kg.  The 
detection  limit  for  the  semi-volatile  acid 
and  base/neutral  extractable 
compounds  was  1.1  mg/kg  and  the 
detection  limit  for  the  pesticides  was 
0.002  mg/kg.  These  detection  limits 
represent  the  lowest  concentrations 
quantifiable  by  the  Agency,  when  using 
the  appropriate  SW-84e  analytical 
methods  to  analyze  Nameplate's  waste. 
(Detection  limits  may  vary  according  to 
the  waste  and  waste  matrix  being 
analyzed,  i.e.,  the  "cleanliness"  of  waste 
matrices  vary  and  "dirty"  waste 
matrices  may  cause  interferences,  thus 
raising  the  detection  limit.) 

The  Agency  did  not  detect  any 
priority  pollutants  except  TCE.  The 
maximum  total  constituent 
concentration  of  TCE  was  1.5  mg/kg. 

The  Agency  used  SW-84e  meUiod 
numbers  6010.  7040-7951.  and  9010  to 
quantify  the  total  constituent 
concentrations  and  SW-846  Method 
Number  1310  to  quantify  the  leachable 
concentrations  [i.e.,  mg  of  a  particular 
constituent  per  liter  of  extract)  of  the  EP 
toxic  metals,  nickel,  and  cyanide  in 
Nameplate's  waste.  Table  2  presents  the 
maximum  total  constituent 
concentrations  and  EP  leachate 
concentrations  of  the  EP  toxic  metals, 
nickel,  and  cyanide. 

Using  SW-846  method  number  3540, 
the  Agency  determined  that 
Nameplate's  waste  had  a  maximum  oil 
and  grease  content  of  0.26  percent; 
therefore,  the  EP  analyses  did  not  have 
to  be  modified  in  accordance  with  the 
Oily  Waste  EP  methodology  (i.e..  wastes 
having  more  than  one  percent  total  oil 
and  grease  may  have  significant 
concentrations  of  the  constituent  of 
concern  in  the  oil  phase,  and  thus,  their 
presence  would  not  be  assessed  using 
the  standard  EP  leachate  procedure). 
See  SW-846  method  number  1330.  None 
of  the  samples  analyzed  exhibited  the 
characteristics  of  ignitability, 
corrosivity,  or  reactivity.  See  40  CFR 
261.21.  261.22.  and  261.23. 


Table  2.— Maximum  (Concentrations 
Retreated  Surface  iMPotiNOMENT 
Sludge  (ppm) 


Consttuents 

Total 

consMueiK 

concentration 

EPle«:haie 
ooncenkation 

Arsenic. 

8.0 
170 
<2.9 
390 
<29 

0.07 
<1.4 
<1.4 
58 

0J7 

<0.01 
<0.5 
<0.01 
<0.06 
<0i 
<  0.0002 
<0.01 
<0X>1 
0.28 
•0.02 

Barium 

C^ackTMim 

Ohiomiuin.. 

Lead...  .    . 

Mefcury. _. 

Setanium _ 

Silvef 

Nickel — 

■  Calculated  by  assuming  a  (Wution  factor  of  20 
iHnes  (based  on  too  grams  of  sample  ««)  driuiion  ol 
2.000  mis  at  water)  and  a  theoreDcal  worst  case 
leachtng  of  100  percent 

Nameplate  submitted  a  signed 
certification  stating  that  its  surface 
impoundment  contains  approximately 
422  cubic  yards  of  retreated  sludge 
(based  on  both  the  size  of  the  surface 
impoundment  and  depth  of  the  retreated 
sludge).  The  Agency  may  review  a 
petitioner's  estimates  and.  on  occasion, 
has  requested  a  petitioner  to  re-evaluate 
estimated  waste  volume.  EPA  accepts 
Nameplate's  certified  estimate  of  422 
cubic  yards. 

Analyses  for  the  priority  pollutants 
and  the  EP  toxic  metals,  nickel,  and 
cyanide  were  performed  on  the  two 
groundwater  samples  (one  upgradient 
sample  and  one  downgradient  sample) 
collected  by  EPA  Headquarters  from 
Nameplate's  site.  Using  detection  limits 
of  0.002  mg/1,  0.05  mg/1,  and  0.0001  mg/l, 
no  volatile  or  semi-volatile  (acid 
extractable  and  base/neutral 
extractable)  compounds,  or  priority 
pollutant  pesticides,  respectively,  were 
detected  in  either  sample,  except  for 
TCE.  (Due  to  the  "cleanliness"  of  the 
ground-water  sample  matrices,  it  was 
possible  to  achieve  detection  limits 
lower  than  those  achieved  in  the 
analysis  of  the  sludge  samples.)  TCE 
was  not  detected  [i.e.,  the  concentration 
was  <0.002  mg/1)  at  Nameplate's 
upgradient  well.  TCE,  however,  was 
detected  at  a  concentration  of  0.012  mg/1 
at  Nameplate's  downgradient 
monitoring  well.  Neither  sample 
contained  concentrations  of  any  of  the 
EP  toxic  metals,  nickel,  or  cyanide  in 
excess  of  their  respective  levels  of 
regulatory  concern  [i.e.,  the 
concentration  of  each  of  the  EP  toxic 
metals,  nickel,  and  cyanide  was  below 
its  respective  regulatory  standard). 

As  mentioned  earlier,  Nameplate 
submitted  three  rounds  of  ground-water 
monitoring  data  (collected  in  1988/1987) 
for  TCE.  Nameplate  has  not  submitted 
analyses  for  any  other  constituents,  nor 
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has  Nameplate  installed  a  monitoring 
system  that  complies  tvith  the 
requirements  stated  in  40  CFR  Part  285, 
Subpart  F.  See  51  FR  26428  for  a 
discussion  of  the  inadequacies  of 
Nameplate's  monitoring  system.  The 
results  of  the  first  round  of  Nameplate's 
monitoring  data  did  not  reveal  TCE  in 
either  the  upgradient  or  the 
downgradient  monitoring  well:  however, 
Nameplate's  laboratory  used  a  detection 
limit  of  0.004  mg/1  (which  was  greater 
than  the  regulatory  standard  for  TCE  at 
that  time  of  0.0032  mg/i).  The  Agency 
informed  Nameplate  that  its  initial 
detection  limit  was  too  high  and  that  the 
detection  limit  used  in  subsequent 
analyses  must  be  lower  (at  least  <0.003 
mg/l).  Nameplate's  second  round  of 
ground-water  monitoring  samples  was 
analyzed  using  a  lower  detection  limit 
(<0.002  mg/lj  and  revealed  that  TCE 
was  not  present  in  either  the  upgradient 
or  downgradient  monitoring  well  [i.e.. 
the  concentration  of  TCE  in  the  ground 
water  was  <  0.002  mg/1).  Nameplate's 
third  round  of  ground-water  monitoring 
samples  was  analyzed  using  an  even 
lower  detection  limit  (<0.0005  mg/I)  and 
revealed  that  TCE  was  now  present  at 
the  downgradient  monitoring  well  at  a 
concentration  of  0.0056  mg/1.  TCE  was 
not  detected  at  the  upgradient 
monitoring  well. 

In  Nameplate's  case,  TCE  has  been 
detected  on  three  occasions,  by  EPA 
Headquarters  (spot-check  data),  by 
EPA's  Region  VII  office  (see  51  FH 
26428),  and  by  Nameplate  (once  each), 
while  on  two  other  occasions  TCE  was 
not  detected  by  Nameplate.  Both  the 
detected  values  and  non-detected  values 
of  TCE  came  from  the  same  inadequate 
downgradient  monitoring  well.  Because 
Nameplate's  monitoring  system  is 
inadequate,  it  is  not  possible  to 
characterize  the  extent  of  dispersion  of 
the  traveling  plume  of  TCE 
contamination  and,  therefore,  it  is  not 
possible  to  determine  which  ground- 
water samples  are  statistically  valid 
[i.e..  without  any  data  characterizing  the 
geology  and  hydrogeology  of 
Nameplate's  site,  it  is  not  possible  to 
determine  the  statistical  validity  of 
either  the  detected  values  or  the  non- 
detected  values).  In  Nameplate's  case, 
EPA,  therefore,  believes  that  it  cannot 
use  the  non-detected  values  to  refute  the 
detected  values. 

4.  Agency  Evaluation 

Nameplate  stated  in  its  petition  that,  if 
its  petition  is  granted,  the  surface 
impoundment  will  be  closed  and  the 
petitioned  waste  will  remain  in  the 
closed  surface  impoundment  The 
Agency  considered  the  appropriateness 
of  alternative  disposal  scenarios  for 


wastes  disposed  in  closed  surface 
impoundments  and  decided  that  a 
landfill  scenario  is  the  most  reasonable, 
worst-case  scenario  because  Subpart  K 
of  Part  265  specifies  that  a  closed 
surface  impoundment,  still  containing 
wastes,  is  subject  to  the  post-closure 
care  requirements  for  landfills  under 
Subpart  G  of  Part  265  and  also  S  265.310 
[i.e..  to  remove  free  liquids,  to  cap  the 
surface  impoundment,  etc.).  Under  this 
disposal  scenario,  the  mafor  exposure 
route  of  concern  for  any  hazardous 
constituents  would  be  ingestion  of 
contaminated  ground  water.  The 
Agency,  therefore,  evaluated  the 
petitioned  waste  using  its  vertical  and 
horizontal  spread  (VHS)  landHll  model 
which  predicts  the  leachability  and 
potential  for  ground-water 
contamination  from  wastes  that  are 
landfiUed.  See  50  FR  7882  (February  26, 
1985),  50  FR  48896  (November  27, 1985), 
and  the  RCRA  pul^lic  docket  for  these 
notices  for  a  detailed  description  of  the 
VHS  model  and  its  parameters.  This 
modelling  approach,  which  includes  a 
ground-water  transport  scenario,  was 
used  with  conservative,  generic 
parameters,  to  predict  reasonable  worst- 
case  contaminant  levels  in  ground  water 
at  a  hypothetical  receptor  well  [i.e.,  the 
model  estimates  the  ability  of  an  aquifer 
to  dilute  the  toxicant  from  a  specific 
volume  of  waste).  The  Agency  requests 
comments  on  the  use  of  the  VHS  model 
as  applied  to  the  evaluation  of 
Nameplate's  waste. 

Specifically,  the  Agency  used  the  VHS 
model  to  evaluate  the  mobility  of 
cyanide  and  nickel  from  Nameplate's 
waste.  The  Agency's  evaluation,  using 
the  waste  volume  of  422  cubic  yards  and 
the  maximimi  EP  leachate 
concentrations  of  cyanide  and  nickel  in 
the  VHS  model,  generated  the 
compliance-point  concentrations  shown 
in  Table  3.  liie  Agency  did  not  evaluate 
the  mobility  of  the  remaining  inorganic 
constituents  (e.g.,  arsenic,  barium, 
cadmium,  chromium,  lead,  mercury, 
selenium,  and  silver)  from  Nameplate's 
waste  because  they  were  not  detected  in 
the  EP  extract  (see  Table  2)  using  the 
appropriate  SW-846  analytical  test 
methods.  The  Agency  believes  that  it  is 
inappropriate  to  evaluate  non- 
detectable  concentrations  of  a 
constituent  of  concern  in  its  modelling 
efforts  if  the  non-detectable  value  was 
obtained  using  the  appropriate 
analytical  method.  Specifically,  if  a 
constituent  cannot  be  detected  (when 
using  the  appropriate  analytical  method) 
the  Agency  assumes  that  the  constituent 
is  not  present  and  therefore  does  not 
present  a  threat  to  either  human  health 
or  the  environment  In  this  case,  even 


the  use  of  the  detection  limits  (presented 
in  Table  2)  in  the  VHS  model  does  not 
yield  compliance-point  concentrations 
above  health-based  levels. 

Tabi^  3.— VHS:  Calculated  Gompu- 
ANCE-PoiNT  Concentrations  Re- 
treated Surface  Impoundment 
Sludge  (Mg/l) 


Constituent 


Nickel 

Cyahida. 


0.0006 
<0.0006 


Regulatory 
standard 


0.50 
0.2 


The  retreated  sludge  exhibited  nickel 
levels  at  the  compliance  point  below  the 
Agency's  standard  of  0.50  mg/l.  See 
Verified  Reference  Doses  (RfDs)  of  the 
U.S.  EPA,  ORD/ECAO-CIN-475, 
January  1986.  The  concentration  of 
cyanide  at  the  compliance  point  is 
below  the  Agency's  standard  of  0.2  ppm. 
See  Verified  Reference  Doses  (RfDs)  of 
the  U.S.  EPA,  ORD/ECAO-CIN^75, 
January  1986.  Additionally,  because  the 
concentration  of  total  cyanide  is  less 
than  0.37  ppm,  the  concentration  of 
reactive  cyanide  will  be  below  the 
Agency's  interim  standard  of  250  ppm. 
See  "Interim  Agency  Threshold  for 
Toxic  Gas  Generation,"  July  12, 1985, 
Internal  Agency  Memorandum  in  the 
RCRA  public  docket. 

The  Agency  also  calciilated  the 
mobile  portion  of  the  total  constituent 
concentrations  of  TCE  using  the  organic 
leachate  model  (OLM).  See  51  FR  41082, 
November  13, 1986.  The  compliance- 
point  concentration  of  leachable  TCE 
was  then  evaluated  using  the  VHS 
model,  which  predicted  a  concentration 
of  0.0013  mg/l  for  TCE.  Thus,  TCE  is 
present  in  concentrations  below  the 
0.005  mg/l  level  of  regulatory  concern. 
See  Internal  Agency  Memorandum 
dated  October  24, 1986,  entitled 
"Derivation  of  Health-based  Criteria  for 
the  Delisting  Effort"  in  the  RCRA  public 
docket,  for  an  explanation  of  the 
derivation  of  this  regulatory  standard. 
Retreatment  has  substantially  reduced 
these  levels  from  the  levels  described  in 
the  Agency's  previous  proposal  to  deny 
Nameplate's  petition.  See  51  FR  26428, 
July  23, 1988.  At  that  time,  TCE  was 
found  to  be  present  in  19  of  21  samples 
at  concentrations  of  regulatory  concern 
sufficient  to  warrant  denying  the 
petition.  The  Agency  has  concluded  that 
the  reduced  concentrations  of  TCE  no 
longer  warrant  denying  delisting  of 
Nameplate's  retreated  waste  because  of 
the  presence  of  TCE.  Additionally,  the 
Agency  does  not  believe  that  there  are 
any  other  hazardous  constituents 
present  at  concentrations  of  regulatory 


concern  nor  other  factors  that  might 
cause  Nameplate's  retreated  waste  to  be 
hazardous. 

Nevertheless,  the  ground-water 
contamination  with  TCE  supports  the 
Agency's  contention  that  the  unit  at  one 
time  held  a  hazardous  waste.  By 
mechanically  aerating  the  impounded 
sludge,  Nameplate  volatilized  a  large 
portion  of  the  TCE,  thus  leaving  only  a 
maximum  of  1.5  mg/kg  of  TCE  in  the 
sludge.  The  Agency  does  not  believe 
that  this  low  level  of  TCE  is  sufficient  to 
cause  the  levels  of  ^und-water 
contamination  found  by  both  EPA 
Headquarters  and  EPA  Region  VII.  The 
Agency  is  unable  to  conclude  that  the 
impounded  sludge,  prior  to  retreatment 
did  not  cause  and  is  not  continuing  to 
cause  the  ground-water  contamination. 

5.  Conclusion 

Because  the  Agency  collected  more 
than  two  times  the  required  minimum 
number  of  samples  from  Nameplate's 
surface  impoundment,  the  Agency 
believes  that  the  results  of  the  August 
1986  spot-check  sampling  and 
verification  accurately  characterize  the 
physical  and  chemical  nature  of 
Nameplate's  retreated  surface 
impoundment  sludge.  Past  analyses  of 
Nameplate's  waste  (performed  by 
Nameplate  and  by  EPA  Region  VII,  and 
discussed  in  the  July  23, 1986  notice.  51 
FR  26428)  provide  historical  information 
concerning  the  physical  and  chemical 
nature  of  the  impounded  sludge  prior  to 
retreatment  in  July  1986.  The  Agency  is 
basing  its  present  evaluation  of 
Nameplate's  retreated  waste  on  the  data 
collected  during  the  August  1986  spot- 
check  and  verification  sampling  trip,  on 
the  ground-water  monitoring  data 
submitted  by  EPA  Region  VII  and 
Nameplate,  and  on  the  petitioned  data 
for  the  waste  prior  to  retreatment 

A.  Retreated  Waste 

The  Agency  believes  that  Nameplate 
has  successfully  demonstrated  that 
Nameplate's  retreated  wastewater 
treatment  sludge  is  not  hazardous.  The 
Agency,  therefore,  is  proposing  that 
Nameplate's  retreated  waste  be 
considered  non-hazardous,  as  it  should 
not  present  a  significant  hazard  to  either 
human  health  or  the  environment.  The 
Agency,  therefore,  proposes  to  grant  a 
one-time  exclusion  to  U.S.  Nameplate 
Company,  Incorporated,  located  in 
Mount  Vernon.  Iowa,  for  its  retreated 
wastewater  treatment  sludge  described 
in  its  petition  as  EPA  Hazardous  Waste 
No.  F006.  If  the  proposed  rule  becomes 
effective,  the  retreated  wastewater 
treatment  sludge  should  no  longer  be 
subject  to  regulation  under  40  CFR  Parts 


262  through  266  and  the  permitting 
standards  of  40  CFR  Part  270. 

If  made  final,  the  exclusion  will  only 
apply  to  the  retreated  wastewater 
treatment  sludges  covered  by 
Nameplate's  demonstration. 

Although  management  of  the  waste 
covered  by  this  petition  would  be 
relieved  from  Subtitle  C  jurisdiction 
upon  final  promulgation  of  an  exclusion, 
the  generator  of  a  delisted  waste  must 
either  treat,  store,  or  dispose  of  the 
waste  in  an  on-site  facility,  or  ensure 
that  the  waste  is  delivered  to  an  off-site 
storage,  treatment  or  disposal  facility, 
either  of  which  is  permitted,  licensed,  or 
registered  by  a  State  to  manage 
municipal  or  industrial  solid  waste. 
Alternatively,  the  delisted  waste  may  be 
delivered  to  a  facility  that  beneficially 
uses  or  reuses,  or  legitimately  recycles 
or  reclaims  the  waste,  or  treats  the 
waste  prior  to  such  beneficial  use.  reuse, 
recycling,  or  reclamation. 

B.  Residual  Waste  at  Nameplate's 
Surface  Impoundment 

EPA's  decisions  to  exclude  a  waste 
from  Subtitle  C  control  are  typically 
retrospective  and  typically  deregulate, 
from  Subtitle  C  control,  those  waste 
management  units  holding  the  petitioned 
waste,  because  such  units  would  not  be 
considered  to  have  received  a 
hazardous  waste.  See  40  CFR  260.10(a) 
for  the  definition  of  a  hazardous  waste 
unit  However,  in  cases  where  the 
original  petitioned  wastestream  has 
been  retreated  (through  aeration, 
chemical  stabilization,  reprocessing, 
etc.).  the  Agency  may  distinguish 
between  the  original  petitioned  waste 
and  the  newly  retreated  waste.  That  is, 
the  delisting  decision  on  the  retreated 
waste  may  be  prospective  (effective 
from  the  date  of  retreatment  forward) 
and  may  apply  only  to  the  retreated 
waste. 

When  treated  wastes  are  hazardous, 
remaining  residues  [e.g.,  sludge  and 
soil/sludge  mixtures)  containing  or 
derived  from  the  treated  waste  prior  to 
retreatment  are  hazardous  by  definition, 
continue  to  be  hazardous  until  excluded, 
and  continue  to  constitute  part  of  the 
waste  management  unit.  See  40  CFR 
261.3  (c)(2)(i)  and  (d)(2).  A  delisting 
decision  for  the  retreated  waste, 
therefore,  does  not  affect  the  regulatory 
status  of  the  unit  which  held  the  treated 
hazardous  waste,  if  there  is  reason  to 
believe  that  the  treated  waste  was 
hazardous,  and  if  waste  residues 
containing  or  derived  from  the  treated 
waste  may  still  be  present  or  if  the 
waste  already  contaminated  or  is  likely 
to  contaminate  the  ground  water  in  the 
future.  Such  units,  therefore,  continue  to 
be  classified  as  hazardous  waste 


continue  to  constitute  part  of  the  waste 
management  unit  See  40  CFR  281.3 
(c)(2)(i)  and  (d)(2).  A  delisting  decision 
for  the  retreated  waste,  therefore,  does 
not  affect  the  regulatory  status  of  the 
unit  which  held  the  treated  hazardous 
waste,  if  there  is  reason  to  believe  that 
the  treated  waste  was  hazardous,  and  if 
waste  residues  containing  or  derived 
from  the  treated  waste  may  still  be 
present  or  if  the  waste  already 
contaminated  or  is  likely  to  contaminate 
the  ground  water  in  the  future.  Such 
units,  therefore,  continue  to  be  classified 
as  hazardous  waste  units  subject  to  all 
Subtitle  C  requirements,  including 
closure  requirements. 

Nameplate's  originally  petitioned 
waste  (prior  to  retreatment)  contained 
TCE.  As  discussed  in  the  July  23, 1986, 
proposal,  EPA's  Region  VII  Office  had 
determined  that  TCE  was  present  in  the 
ground  water  beneath  Nameplate's 
facility.  The  Agency's  spot-check  visit 
confirmed  the  presence  of  TCE  in 
ground  water,  identifying  a 
concentration  of  0.012  mg/l  in  the 
downgradient  monitoring  well.  The 
concentration  of  TCE  detected  in  the 
downgradient  well  exceeds  the  current 
regulatory  hmit  of  0.005  mg/l  for  TCE  in 
drinking  water.  Since  Nameplate's 
original  waste  contained  TCE  at 
sufficient  levels  to  contaminate  ground 
water,  and  ground-water  contamination 
with  TCE  is  present,  the  Agency  is 
concerned  that  Nameplate's  original 
waste  may  be  responsible. 

The  Agency,  therefore,  proposes  to 
limit  the  scope  of  today's  decision  to 
grant  an  exclusion  only  to  Nameplate's 
regulated  as  such  under  40  CFR  Parts 
260  through  268  and  the  permitting 
standards  of  40  CFR  Part  270. 

III.  Effective  Date 

This  rule,  if  promulgated,  will  become 
effective  immediately.  The  Hazardous 
and  Solid  Waste  Amendments  of  1984 
amended  section  3010  of  RCRA  to  allow 
rules  to  become  effective  in  less  than  six 
months  when  the  regulated  community 
does  not  need  the  six-month  period  to 
come  into  compliance.  That  is  the  case 
here,  because  this  rule,  if  promulgated, 
would  reduce  the  existing  requirements 
for  persons  generating  hazardous 
wastes.  In  addition,  the  denial  of 
exclusion  for  the  residual  waste  from 
the  treated  hazardous  waste,  if 
promulgated,  does  not  change  the 
existing  requirements  for  this  surface 
impoundment  to  operate  as  a  hazardous 
waste  management  unit.  In  light  of  the 
unnecessary  hardship  and  expense  that 
would  be  imposed  on  this  petitioner  by 
an  effective  date  six  months  after 
promulgation  and  the  fact  that  a  six- 
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month  deadline  is  not  necessary  to 
achieve  the  purpose  of  section  3010,  EPA 
believes  that  the  exclusion  and  denial 
should  be  effective  immediately  upon 
promulgation.  These  reasons  also 
provide  a  basis  for  making  this  rule 
effective  immediately,  upon 
promulgation,  under  the  Administrative 
Procedures  Act,  pursuant  to  5  U.S.C 
553(d). 

rv.  Regulatory  Impact 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  proposal  to  grant  an 
exclusion  for  a  petitioned  waste  and  to 
deny  exclusion  of  residual  wastes  at  the 
unit  handling  these  wastes  is  not  major, 
since  its  effect,  if  promulgated,  would  be 
to  reduce  the  overall  costs  and 
economic  impact  of  EPA's  hazardous 
waste  management  regulations.  This 
reduction  would  be  achieved  by 
excluding  waste  generated  at  a  specific 
facility  from  EPA's  lists  of  hazardous 
wastes,  thereby  enabhng  this  facility  to 
treat  its  waste  as  non-hazardous.  There 
is  no  additional  impact,  therefore,  due  to 


today's  rule.  This  proposal  is  not  a 
major  regulation,  therefore,  no 
Regulatory  Impact  Analysis  is  required. 

V.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601-612,  whenever  an 
Agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  ride,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment,  if  promulgated,  will 
not  have  an  adverse  economic  impact 
on  small  entities  since  its  effect  would 
be  to  reduce  the  overall  costs  of  EPA's 
hazardous  waste  regulations  and  would 
be  limited  to  one  facility.  Accordingly,  I 
hereby  certify  that  this  proposed 
regulation,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  materials.  Waste 
treatment  and  disposal.  Recycling. 

Authority:  Sec.  3001  RCRA.  42  U.S.C.  6921. 
Date:  April  28. 1968. 
|.W.  McGraw, 

Assistant  Administrator,  Office  of  Solid 
Waste  and  Emergency  Response. 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  Part  261  is  proposed 
to  be  amended  as  follows: 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  Sees.  1006,  2002(a).  3001,  and 
3002  of  the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  (42  U.S.C. 
6905,  6912(a).  6921.  and  6922.) 

2.  In  Appendix  IX,  add  to  table  1  the 
following  wastestream  in  alphabetical 
order. 


Appendix  DL— Wastes  Excluded  Under  §§260.20  and  260J22. 


Tabi^  1.— Wastes  Excluded  From  Non-Speofic  Sources 


FacCty 


Address 


Waste  description 


U.S.  Nameplate  Co..  Inc _ Mount  Vernon.  lA.. 


Retreated  wastewater  treatrnent  sludges  (EPA  Hazardous  Waste  No.  F006)  previously 
generated  from  electroplating  operations  and  currentty  contained  In  an  on-site  surface 
impourximent  after,  [insert  date  of  final  rule's  publtcation].  This  is  a  one-time  exclusion  for 
ttie  retreated  wastes  only.  This  exclusion  does  not  relieve  the  waste  unit  from  reguialory 
compliance  under  Subtitle  0. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  57 

Grants  for  Residency  Training  in 
General  Internal  Medicine  and  General 
Pediatrics  I 

agency:  Public  Health  Service,  HHS. 
ACTKNi:  Notice  of  proposed  rulemaking. 

summary:  This  notice  would  revise  the 
regulations  governing  the  Grants  for 
Residency  Training  in  General  Internal 
Medicine  or  General  Pediatrics, 
authorized  by  section  784  of  the  Public 
Health  Service  Act  (the  Act),  to  conform 
the  regulations  with  amendments  made 


by  Pub.  L  97-35,  the  Omnibus  Budget 
Reconciliation  Act  of  1981.  These 
amendments  added  a  provision  for 
grants  for  projects  to  plan,  develop,  and 
operate  programs  for  the  training  of 
physicians  who  plan  to  teach  in  general 
internal  medicine  or  general  pediatrics 
training  programs  and  to  provide 
traineeships  or  fellowships  to 
participants  in  such  programs.  In 
addition,  this  notice  also  proposes 
changes  to  conform  the  existing 
regulations  with  amendments  made  by 
Pub.  L  99-129,  the  Health  Professions 
Training  Assistance  Act  of  1985,  and 
Pub.  L.  99-239,  the  Compact  of  Free 
Association  Act  of  1985,  as  well  as 
changes  which  are  clarifying  and 
ministerial  in  nature. 
date:  Conunents  must  be  received  no 
later  than  July  5, 1988. 
ADDRESS:  Written  comments  may  be 
addressed  to  Director,  Bureau  of  Health 
Professions  (BHPr),  Health  Resources 
and  Services  Administration,  Room  8- 


05,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857.  All 
comments  received  will  be  available  for 
public  inspection  and  copying  at  the 
Office  of  Program  Support,  BHPr,  Room 
7-74,  Parklawn  Building,  at  the  above 
address  weekdays  (Federal  holidays 
excepted)  between  the  hours  of  8:30  a.m. 
and  5:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  L  Weaver,  M.D.,  Director, 
Division  of  Medicine,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Parklawn 
Building,  Room  4C-25,  5600  Fishers 
Lane.  Rockville,  Maryland  20657; 
telephone  number  301 443-6190. 

SUPPLEMENTARY  INFORMATION:  Section 
784  of  the  Act  authorizes  the  award  of 
grants  to  schools  of  medicine  and 
osteopathy,  public  or  private  nonprofit 
hospitals,  or  any  other  public  or  private 
nonproHt  hospitals,  or  any  other  public 
or  private  nonprofit  entity  to  meet  the 


costs  of  projects  to  plan,  develop,  and 
operate  approved  residency  training 
programs  in  internal  medicine  or 
pediatrics,  which  emphasize  the  training 
of  residents  for  the  practice  of  general 
internal  medicine  or  general  pediatrics. 
This  authority  also  authorizes  financial 
assistance  in  the  form  of  traineeships 
and  fellowships  to  residents  who  are 
participants  in  any  such  program,  and 
who  plan  to  specialize  or  work  in  the 
practice  of  general  internal  medicine  or 
general  pediatrics.  Regulations  for 
Grants  for  Residency  Training  in 
General  Internal  Medicine  or  General 
Pediatrics  are  codified  at  42  CFR  Part  57, 
Subpart  FF. 

Public  Law  97-35  extended  support 
under  section  784  to  include  projects  to 
plan,  develop,  and  operate  a  program  for 
the  training  of  physicians  who  plan  to 
teach  in  a  general  internal  medicine  or 
general  pediatrics  trraining  program. 
Authority  is  also  provided  for  financial 
assistance  in  the  form  of  traineeships 
and  fellowships  to  physicians  who  are 
participants  in  any  such  program  and 
who  plan  to  teach  in  a  general  internal 
medicine  or  general  pediatrics  training 
program. 

Accordingly,  the  Department  is 
proposing  to  revise  the  regulations  to 
implement  this  new  authority.  The 
proposed  revisions  are  described  below 
according  to  the  section  of  the 
regulations  they  affect. 

The  Department  is  proposing  to  add 
the  following  terms  to  S  57.3102,  entitled, 
"Definitions. ": 

"Faculty  development  program" 
means  a  systematic  training  program  to 
increase  faculty  competence  in  teaching 
skills  and  in  other  areas  related  to 
academic  responsibility. 

This  proposed  definition  was  selected 
since  it  is  consistent  with  the  Title  VII 
definition  established  through 
rulemaking  procedures  for  the 
regulations  governing  the  Grants  for 
Predoctoral,  Graduate,  and  Faculty 
Development  Education  Programs  in 
Family  Medicine  codified  at  42  CFR  Part 
57,  Subpart  Q. 

'Trainee"  means  an  allopathic  or 
osteopathic  general  internist  or  general 
pediatrician  participating  in  a  faculty 
development  training  program  supported 
by  a  grant  under  section  784  and 
receiving  stipend  support  from  such 
grant. 

This  proposed  deHnition  is  intended 
to  clarify  that  financial  assistance  will 
be  provided  only  to  general  internists 
and  general  pediatricians  who  are  or 
who  will  become  the  full-time  faculty 
involved  in  the  general  internal 
medicine  or  general  pediatrics  training 
programs.  The  definition  is  not  meant  to 
exclude  others  from  participating  in  the 


faculty  development  program  or  its 
activities,  but  to  identify  which  types  of 
physicians  are  eligible  for  stipend 
support. 

The  Department  proposes  to  add  the 
following  project  requirements  for 
faculty  development  programs  to 
S  57.3105  enUtled.  "Project 
Requirements": 

1.  Applicants  would  be  required  to 
have  a  curriculum  which  emphasizes 
improvement  of  teaching  skills  and 
techniques,  uses  both  didactic  and 
experiential  teaching  strategies,  and 
directly  applies  to  general  internal 
medicine  and/or  general  pediatrics. 
General  internal  medicine  and  general 
pediatrics  are  emerging  specialties  that 
are  currently  lacking  appropriate 
numbers  of  educational  models  as  well 
as  an  adequate  number  of  sufficiently 
trained  faculty  to  teadi  in  the 
specialties.These  requirements  would 
assure  that  physicians  would  be  trained 
in  pedagogical  skills  to  enhance  their 
teaching  capabilities  in  both  classroom 
didactic  settings  and  in  clinical  teaching 
settings. 

2.  Training  programs  of  9  or  more 
months  duration  would  be  required  to 
include  both  a  research  and 
administrative  component.  This 
requirement  would  assure  that  long-term 
training  programs  address  the  broad 
spectrum  of  faculty  roles  and 
responsibilties  required  in  academic 
settings.  For  long-term  primary  care 
fellowship  training,  it  is  recognized  and 
accepted,  among  medical  educators,  that 
faculty  members  should  have  a  balance 
of  training  and  experience  in  education, 
research  and  administration.  Also,  for 
long-term  training,  a  limited  amoimt  of 
time  is  necessary  in  clinical  practice  in 
order  for  the  trainees  to  integrate  their 
pedagogical  and  clinical  skills.  The 
requirement  is  not  meant  to  limit  the 
development  of  activities  to  research 
and  administration,  but  rather  to  assure 
the  inclusion  of  these  components  in  the 
curriculum  for  long-term  fellowship 
training.  The  Department  also 
recognizes  the  need  for  training 
activities  of  a  shorter  duration,  such  as 
short-term  fellowships  of  3-  or  O-months 
duration  as  well  as  one-time  or  short- 
term  workshop  or  seminar  activities. 
Short-term  programs  are  beneficial  to 
those  institutions  that:  (1)  May  need  to 
train  current  faculty,  and  (2)  may  need 

to  focus  on  one  area,  e.g.,  improving  the 
faculty  members'  teaching  skills. 
Further,  it  is  recognized  that  programs  of 
a  shorter  than  9-month  duration  do  not 
provide  suHicient  time  to  cover 
adequately  the  teaching,  research  and 
adminstrative  skills.  Therefore,  the 
requirement  for  including  research  and 


administrative  components  does  not 
apply  to  the  short-term  programs. 

3.  Financial  assistance  to  trainees 
would  be  required  to  be  limited  to  a 
minimum  of  3  months  (full  time)  and  a 
maximum  of  24  months.  This 
requirement  is  intended  to  provide  a 
minimum  training  period  that  is 
expected  to  have  the  greatest  impact  in 
providing  for  behavioral  changes  in  the 
trainees  as  well  as  maximize  the  use  of 
Federal  funds.  Permitting  a  maximum  of 
24  months  of  stipend  support  will  allow 
for  the  development  of  long-term 
fellowship  training  programs  that  will 
cover  a  broader  range  of  training 
experiences  required  of  new  faculty, 
including,  but  not  limited  to,  developing 
teaching,  research  and  administrative 
skills. 

The  Department  also  prcjposes  to 
revise  9  57.3106,  entitled  "How  will 
applications  be  evaluated!"  by:  (1) 
Including  an  additional  review  criterion 
for  the  evaluation  of  the  faculty 
development  program  to  assure  that 
potential  applicants  have  a  training 
program  which  is  consistent  with  the 
definition  of  a  practice  of  general 
internal  medicine  or  general  pediatrics 
as  defined  under  S  57.3102;  and  (2) 
removing  all  non-statutory  funding 
priorities  as  listed  in  paragraphs  (b)(1) 
and  (b)(2).  The  Secretary  has  decided  to 
remove  these  funding  priorities  as  part 
of  a  newly  implemented  policy  to 
announce,  and  solicit  public  comment 
on.  any  special  factors  related  to 
national  needs  that  will  be  considered  in 
funding  applications  in  periodic  notices 
in  the  Federal  Register  and  to  retain  in 
regulations  only  those  funding  priorities 
that  are  in  the  statute.  The  policy  was 
adopted  by  the  Secretary  to  provide 
maximum  flexibility  for  program 
management,  thus  enabling  the  grant 
program  to  respond  more  quickly  to  new 
and  emerging  health  care  needs.  The 
removal  of  the  funding  priorities 
currently  codified  does  not  necessarily 
preclude  the  announcement  of  all  or  part 
of  these  funding  priorities  in  a 
forthcoming  Federal  Register  notice. 

Interested  persons  are  invited  to 
submit  written  comments  to  this  notice 
to  the  Director  of  the  Bureau  of  Health 
Professions  at  the  address  given  above. 
^1  relevant  materials  received  not  later 
than  July  5. 1988.  will  be  considered  in 
the  development  of  final  regulations. 

In  addition  to  the  changes  proposed 
above,  it  is  necessary  that  certain 
technical  and  clarifying  changes  be 
made  to  conform  the  existing  regulations 
with  Pub.  L.  97-35,  Pub.  L  99-129,  and 
Pub.  L  99-239  as  follows: 

1.  Add  "and  Faculty  Development"  in 
the  title  and  change  "and"  to  "and/or"  in 
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the  title  and  in  the  text  of  the 
regulations,  where  appropriate,  in 
accordance  with  Pub.  L  97-35. 

2.  Revise  I  57.3101.  entitled  "To  what 
projects  do  these  regulations  appIyT',  to 
organize  the  section  and  add  the 
authorizing  language  for  making  faculty 
development  programs  applicable  under 
this  regulation,  in  accordance  with  Pub. 
L  97-35. 

3.  Revise  §  57.3102.  entitled 
"Definitions.",  by  revising: 

(a)  The  definition  of  "school  of 
medicine  or  osteopathy"  by  removing 
the  reference  to  section  701(4]  and 
retaining  section  701(5)  regarding 
accreditation  of  the  school:  and 

(b)  The  definition  of  "State"  by 
inserting  after  the  'Trust  Territory  of  the 
Pacific  Islands"  those  entities  which,  for 
purposes  of  this  grant  program  are 
viewed  as  a  State,  "(the  Republic  of 
Palau).  the  Republic  of  the  Marshall 
Islands,  and  the  Federated  States  of 
Micronesia."  in  accordance  with  Pub.  L. 
9»-239. 

4.  Revise  5  57.3103.  entitled  "Who  is 
eligible  to  apply  for  a  granlT',  to  add 
current  departmental  grants  poHcy 
language  to  reflect  that  eligible 
institutions  may  submit  an  application 
as  the  Secretary  may  prescribe  along 
with  a  footnote  which  provides  the 
address  for  obtaining  application  forms 
and  instructions. 

5.  Revise  §  57.3104.  entitled  "What 
activities  must  be  addressed  in  an 
application?",  to: 

(a)  Add  identifying  and  clarifying 
language  for  faculty  development 
programs,  where  appropriate, 
throughout  the  section  text; 

(b)  Add  clarifying  language  to  indicate 
that  stipend  support  requested  for 
trainees  must  be  paid  in  accordance 
with  established  Public  Health  Service 
postdoctoral  stipend  levels;  and 

(c)  Reflect  the  current  OMB  approval 
number  at  the  end  of  the  section  text. 

6.  Revise  §  57.3106,  entitled  "How  will 
applications  be  evaluatedf",  to  add  a 
funding  priority  for  residence  training 
and  faculty  development  programs 
which  demonstrate  a  commitment  to 
general  internal  medicine  and/or 
general  pediatrics  in  the  institution's 
medical  education  training  programs,  in 
accordance  with  Pub.  L.  99-129. 

7.  Revise  i  57.3107.  entiUed  "How  long 
does  grant  support  lasd",  to: 

(a)  Reflect  current  departmental 
grants  policy  language  in  paragraph  (c) 
by  adding  a  sentence  regarding      ^' 
continuation  support:  and 

(b)  Remove  paragraph  (d).'  concerning 
federally  obligated  grant  funds,  and 
relocate  it  in  \  57.3108.  entitled  "For 
wnat  purposes  may  grant  funds  be 
spent?' 


8.  Revise  t  57.3109.  entitled  "For  what 
purposes  may  grant  funds  be  spent?",  by 
adding  a  paragraph  (c)  on  the 
expenditure  of  any  balance  of  federally 
obligated  grant  funds  in  order  to  reflect 
current  departmental  grants  policy 
language. 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

These  regulations  govern  financial 
assistance  programs  in  which 
participation  is  voluntary.  The  rule  will 
not  exceed  the  thereshold  level  of  $100 
million  established  in  section  (b]  of 
Executive  Order  12291.  For  these 
reasons,  the  Secretary  has  determined 
that  this  rule  is  not  a  major  rule  under 
Executive  Order  12291  and  a  regulatory 
impact  analysis  is  not  required.  Further, 
because  the  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  a 
regulatory  flexibility  analysis  under  the 
Regulatory  number  of  small  entities,  a 
regulatory  flexibility  analysis  under  the 
Regulatory  Flexibility  Act  of  1980  is  not 
required. 

Paperwoik  Reduction  Act 

The  recordkeeping  and  reporting 
requirements  in  S  57.3104  and  9  57.3111 
and  the  application  forms  and 
instructions  for  this  grant  program  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperworlc  Reduction  Act  of  1980  (OMB 
Approval  Numbers  are  0915-0060  for  the 
regulations  and  the  competing 
application  form  and  0915-0061  for  the 
continuation  application  form).  Section 
57.3105  does  not  require  clearance  and 
therefore,  the  approval  number  shown  at 
the  end  of  this  section  text  is  removed. 

List  of  Subjects  In  42  CFR  Fart  57 

Dental  health.  Education  of  the 
disadvantaged.  Educational  facilities, 
Educational  study  program.  Emergency 
medical  services.  Grant  programs- 
education.  Grant  programs-health. 
Health  facilities.  Health  professions. 
Loan  programs-health,  Medical  and 
dental  schools.  Scholarships  and 
fellowships.  Student  aid. 

Accordingly,  42  CFR  Part  57,  Subpart 
FF  is  proposed  to  be  amended  as 
follows: 

Dated:  February  20. 198& 
Robert  E.  Windom. 
Assistant  Secretary  for  Health. 

Approved:  April  14. 1968. 
Otis  R*  Dotvm. 
Secretary. 

[Catalog  of  Federal  Domestic  Assistance,  No. 
13.900.  Grant*  for  Faculty  Development  in 
General  Internal  Medicine  and/or  General 
Pediatrics) 


PART  57— GRANTS  FOR 
CONSTRUCTION  OF  TEACHING 
FACILITIES,  EDUCATIONAL 
IMPROVEMENTS.  SCHOLARSHIPS 
AND  STUDENT  LOANS 

1.  The  title  of  42  CFR  Part  57.  Subpart 
FF  is  revised  to  read  as  follows: 

Subpart  FF— Grants  for  Residency 
Training  and  Faculty  Development  In 
General  Internal  Medicine  and/or 
General  Pediatrics 

2.  The  authority  citation  for  Subpart 
FF  is  revised  to  read  as  follows: 

Authority:  Section  215,  Public  Health 
Service  Act  58  Stat  890, 63  Stat  35  (42  U.S^C. 
216);  sec  784,  Public  Health  Service  Act.  90 
Stat  2315.  as  amended  by  95  Stat.  922-923 
and  99  Stat.  540  (42  U.S.C.  295g-4). 

3.  Section  57.3101  is  revised  to  read  as 
follows: 

S  57.3101    Towhatproiactsdotlwse 
regulations  apply? 

The  regulations  of  this  subpart  apply 
to  grants  to  schools  of  medicine  and 
osteopathy  and  public  or  private 
nonprofit  hospitals  and  other  public  or 
private  nonprofit  entities  under  section 
784  of  the  PubUc  Health  Service  Act  (42 
U.S.C.  295g-4)  to  assist  in  meeting  the 
costs  of  projects — 

(a)  To  plan,  develop  and  operate 
approved  residency  training  programs  in 
internal  medicine  and/or  pediatrics 
which  emphasize  the  training  of 
residents  for  the  practice  of  general 
internal  medicine  and/or  general 
pediatrics; 

(b)  To  provide  financial  assistance  (in 
the  form  of  traineeships  and 
fellowships]  to  residents  who  are 
participants  in  this  type  of  program,  and 
who  plan  to  practice  general  internal 
medicine  and/or  general  pediatrics; 

(c)  To  plan,  develop  and  operate  a 
program  for  the  training  of  physicians 
who  plan  to  teach  in  a  general  internal 
medicine  and/or  general  pediatrics 
training  program;  and 

(d)  To  provide  financial  assistance  (in 
the  form  of  traineeships  or  fellowships) 
to  physicians  who  are  participants  in 
any  such  program  and  who  plan  to  teach 
in  a  general  internal  medicine  and/or 
general  pediatrics  training  program. 

4.  Section  57.3102  is  amended  by 
adding  the  definitions  for  "faculty 
development  program"  and  "trainee"  in 
alphabetical  order  and  by  revising  the 
defiidtion  for  "school  of  medicine  and 
osteopathy"  and  "State"  to  read  as 
follows: 

S  57^102    DeflnMena. 


"Faculty  development  program" 
means  a  systematic  training  program  to 
increase  faculty  competence  in  teaching 
skills  and  in  other  areas  related  to 
academic  responsibility. 
***** 

"School  of  medicine  and  osteopathy" 
means  a  public  or  private  nonprofit 
school  which  provides  training  leading 
respectively  to  a  degree  of  doctor  of 
medicine  or  to  a  degree  of  doctor  of 
osteopathy  and  which  is  accredited  as  ' 
provided  in  section  701(5)  of  the  Act. 
***** 

The  term  "State"  means  a  State,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Virgin  Islands,  Guam. 
American  Samoa,  the  Trust  Territory  of 
the  Pacific  Islands  (the  Republic  of 
Palau),  the  Republic  of  the  Marshall 
Islands,  and  the  Federated  States  of 
Micronesia. 

'Trainee"  means  an  allopathic  or 
osteopathic  general  internist  or  general 
pediatrician  participating  in  a  faculty 
development  training  program  supported 
by  a  grant  under  section  784  and 
receiving  stipend  support  from  such 
grant. 

5.  Section  57.3103  is  revised  to  read  as 
follows: 

S57J103    WlwlseligMetoapplytara 
grwit? 

Any  school  of  medicine  or  osteopathy, 
public  or  private  nonprofit  hospital  or 
ahy  other  public  or  private  nonprofit 
entity,  located  in  a  State,  may  apply  for 
a  grant  under  this  subpart.  Each  eligible 
applicant  desiring  a  grant  under  this 
subpart  shall  submit  an  application  in 
the  form  and  at  such  time  as  the 
Secretary  may  prescribe.* 

6.  Section  57.3104  is  amended  by 
revising  paragraphs  (a),  (d),  (e),  and  (h) 
and  the  parenthetical  statement  at  the 
e^d  of  the  section  text.  Paragraph  (c)  of 
this  section  is  amended  by  removing  "(j) 
and  (1)"  in  the  parenthetical  statement 
and  inserting  "(10)  and  (12)"  in  its  place. 

§57,3104    WlwtactivltiMmustiM 
addrsssed  in  an  application? 

***** 

(a)  A  proposal  for  a  project  to  plan, 
develop,  and  operate  an  approved 
residency  training  or  faculty 
development  program  in  internal 
medicine  and/or  pediatrics — 

(1)  Which  emphasizes  the  training  of 
residents  for  the  practice  of  general 
internal  medicine  and/or  general 


'  Applications  and  instructions  may  t>e  obtained 
from  the  Grants  Management  Officer.  Bureau  of 
Healtli  Professions,  Parklawn  Building.  5600  Fishers 
Lane.  Rockville.  Maryland  20857. 


pediatrics  and  faculty  for  teaching  in 
such  programs,  and 

(2)  Which  may  provide  financial 
assistance  to  residents  and  trainees  who 
are  participants  in  the  programs  and 
who  plan  to  practice  or  teach  in  general 
internal  medicine  and/or  general 
pediatrics. 

(d)  In  programs  other  than  faculty 
development  a  description  of  the  type 
and  amount  of  training  to  be  offered  to 
residents  in  each  year  of  each  residency 
program  in  accordance  with  the 
requirements  of  §  57.3105(a)(ll). 

(e)  In  programs  other  than  faculty 
development,  the  number  of  residents  to 
be  enrolled  in  each  program,  at  each 
level  of  training,  for  each  year  of  the 
project  period. 
***** 

(h)  If  stipend  support  is  requested  by 
an  applicant  to  provide  a  portion  of  the 
salary  of  residents  enrolled  in  the 
program,  documentation  showing  that 
income  available  from  alternative 
sources,  including  income  derived  &om 
the  services  of  the  residents  in  the 
program,  will  be  insufficient  to  pay  their 
salaries  and  that  grant  funds  will  not  be 
used  to  supplant  other  available  funds. 
Stipend  support  requested  for  trainees  in 
~  the  faculty  development  program  must 
be  paid  in  accordance  with  established 
Public  Health  Service  postdoctoral 
stipend  levels. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0915-0060.) 

7.  Section  57.3105  is  amended  by 
designating  the  introductory  paragraph 
as  paragraph  (a);  by  redesignating 
paragraphs  (a)-{n)  as  paragraphs  (1)- 
(14);  by  amending  in  newly  redesignated 
paragraph  (10),  paragraphs  (l)-(5)  as 
paragraphs  (i)-(v);  by  amending  in 
newly  redesignated  paragraph  (10)(v), 
paragraphs  (iHiii)  as  paragraphs  (A)- 
(C);  by  amending  in  newly  redesignated 
paragraph  (11),  paragraphs  (l)-(3)  as 
paragraphs  (i)-(iii);  by  amending  in 
newly  redesignated  paragraph  (13). 
paragraphs  (l)-(3)  as  paragraphs  (i)-(iii). 
and  in  newly  redesignated  paragraph 
(13)(ii),  paragraphs  (i)-(iii)  as 
paragraphs  (A>-(C);  by  adding  a  new 
paragraph  (b);  and  by  removing  the 
parenthetical  statement  at  the  end  of  the 
section  text  In  S  57.3105,  newly 
redesignated  paragraph  (a)(ll)  is 
amended  by  removing  "(j)"  and  inserting 
"(a)(10)."  Additionally,  in  {  57.3105,  the 
phrase  "general  internal  medicine  or"  is 
revised  to  read  "general  internal 
medicine  and/or"  in  newly  redesignated 
paragraphs  (a)(3),  (a)(5).  (a)(6).  (a)(10), 
(a)(10)(iii),  (a)(10)(iv),  (a)(10)(v)(A), 
(a)(12).  and  (a)(13)(ii)(C). 


§  57.3105    Prpisct  requlrentents. 

(b)  For  each  faculty  development 
program,  a  project  must: 

(1)  Have  a  project  director  who  is 
employed  by  the  grantee  or  training 
institution,  has  relevant  training  and 
experience,  and  has  been  approved  by 
the  Secretary  to  direct  the  project; 

(2)  Have  an  appropriate 
administrative  and  organizational  plan 
and  appropriate  faculty,  staff  and 
facility  resources  to  achieve  the  stated 
objectives; 

(3)  Have  a  curriculum  which: 

(i)  Directly  applies  to  general  internal 
medicine  and/or  general  pediatrics, 

(ii)  Emphasizes  improvement  of 
pedagogical  skills  and  techniques  for 
clinical  teaching  in  classroom  and 
ambulatory  health  care  settings,  and 

(iii)  Uses  structured  didactic  and 
experiential  teaching  strategies. 

(iv)  With  respect  to  training  programs 
of  9  or  more  months  duration,  the 
curriculum  must  also  include: 

(A)  A  research  component  with  a 
research  project  to  be  completed  by 
each  trainee,  and 

(B)  An  administrative  component 
which  addresses  the  non-teaching  roles 
and  functions  of  faculty; 

(4)  Systematically  evaluate  the 
educational  program,  including  trainees 
and  faculty,  the  administration  of  the 
program,  and  the  degree  to  which  the 
program  and  educational  objectives  are 
met; 

(5)  Have  a  trainees  only  physicians 
who  teach  or  plan  teaching  careers  in 
general  internal  medicine  and/or 
general  pediatrics; 

(6)  To  be  eligible  for  stipend  support 
from  grant  funds,  a  trainee  must: 

(i)  Be  a  general  internist  or  a  general 
pediatrician. 

(ii)  Intend  to  teach  in  a  general 
internal  medicine  and/or  general 
pediatrics  program  on  a  full-time  basis, 

(iii)  Be  a  full-time  participant  in  the 
training  project  for  at  least  3  months, 
and 

(iv)  Receive  less  than  full  institutional 
salary  during  the  period  of  Federal 
support  of  stipends;  and 

(7)  Stipend  support  from  grant  funds 
may  be  no  longer  than  24  cumulative 
months  for  any  trainee. 

8.  Section  57.3106  is  amended  by 
removing  the  period  at  the  end  of  the 
sentence  in  paragraph  (a)(4)  and 
inserting  a  semicolon  and  the  word 
"and";  by  adding  a  nf  w  paragraph 
(a)(5):  and  by  revising  paragraph  (b)  to 
read  as  follows: 
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§57.3106    How  «vill  applications  b« 
evaiuatad? 

(a)  *  *  •  ^ 
(5)  For  faculty  development  programs, 

the  applicant  must  demonstrate  the 
institution's  conunitment  to  general  . 
internal  medicine  and/or  general     J 
pediatrics  as  defmed  under  §  57.3102. 

(b)  In  determining  the  funding  of 
applications  approved  imder  paragraph 
(a)  of  this  section,  the  Secretary  shall 
give  priority  to  applicants  that 
demonstrate  a  commitment  to  general 
internal  medicine  and  general  pediatrics 
in  their  medical  education  training 
programs.  However,  should  specific 
needs  warrant  the  Secretary  will 
consider  any  other  special  factors 
relating  to  national  needs  as  the 
Secretary  may  from  time  to  time 
announce  in  the  Federal  Register. 

9.  Section  57.3107  is  amended  by 
removing  paragraph  (d),  and  by  revising 
paragraph  (c)  to  read  as  follows: 

§  57  J107    How  long  does  grant  support 
last? 


statement  at  the  end  of  the  sectitm  text 
to  read  as  follows: 

§57.3111    What  oltiaraudN  and  Inspactlon 
raoutoamanlB  aoolv  tai 


(c)  Neither  the  approval  of  any 
application  nor  the  award  of  any  graht 
shall  commit  or  obligate  the  United 
States  in  any  way  to  make  any 
additional,  supplemental,  continuation 
or  other  award  with  respect  to  any 
approved  application  or  portion  of  an 
approved  application.  For  continuation 
support,  grantees  must  make  separate 
application  at  such  times  and  in  such  a 
form  as  the  Secretary  may  prescribe. 

10.  Section  57.3109  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 


§57.3109    For  wltat  purposes  may  grant 
funds  tM  spent? 

***** 

(c)  Any  balance  of  federally  obligated 
grant  funds  remaining  unobligated  by 
the  grantee  at  the  end  of  a  budget  period 
may  be  carried  forward  to  the  next 
budget  period  for  use  as  prescribed  by 
the  Secretary,  provided  a  continuation 
award  is  made.  If  at  any  time  during  a 
budget  period  it  becomes  apparent  to 
the  Secretary  that  the  amount  of  Federal 
funds  provided  and  made  available  to 
the  grantee  for  that  period,  including 
any  unobligated  balance  carried 
forward  from  prior  periods,  exceeds  the 
grantee's  needs  for  the  period,  the 
Secretary  may  adjust  the  amounts 
provided  by  withdrawing  the  excess.  A 
budget  period  is  an  interval  of  time 
(usually  12  months)  into  which  the 
project  period  is  divided  for  funding  and 
reporting  purposes. 

11.  Section  57.3111  is  amended  by 
adding  the  following  parenthetical 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0915-0060.) 

(FR  Doc.  88-0779  Filed  S-^-88:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 
43  CFR  Part  11 

Natural  Resource  Damage 
Assessments 

agency:  Department  of  the  Interior. 

action:  Advance  notice  of  proposed 
rulemaking. 

SUNMMARV:  The  Department  of  the 
Interior  (the  Department)  intends  to 
begin  the  review  of  the  natural  resource 
damage  assessment  regulations 
promulgated  as  a  final  rule  on  August  1. 
1988.  and  codified  at  43  CFR  Part  11.  The 
natural  resource  damage  assessment 
regulations  were  developed  pursuant  to 
section  301(c)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980. 
as  amended  (CERCLA).  Section  301(c)(3) 
of  CERCLA  reqires  that  the  regulations 
be  reviewed  by  the  Department  every 
two  years  and  revised  as  appropriate. 

The  Department  has  promulgated  two 
types  of  assessment  regulations: 
Standard  procedures  for  simplified 
assessments  requiring  minimal  field 
observation  (type  A  procedures);  and 
procedures  for  complex  assessments 
(type  B  procedures).  The  August  1. 1986, 
final  rule  contains  the  general 
administrative  process  and  the  type  B 
assessment  procedures.  To  meet  the 
two-year  review  requirement  of 
CERCLA,  the  Department  is  now 
requesting  public  comments  on 
experience  gained  with  the  type  B 
procedures  and  the  overall 
administrative  process  contained  in  the 
regulations.  At  a  later  date,  the 
Department  will  issue  a  separate 
advance  notice  of  proposed  rulemaking 
for  comments  on  experience  with  the 
type  A  procedures. 

If  it  is  determined,  after  review  of 
comments  received  in  response  to  this 
Advance  Notice  of  Proposed 
Rulemaking,  that  the  August  1. 1986. 
final  rule  should  be  revised,  a  Notice  of 
Proposed  Rulemaking  will  be  published 
in  the  Federal  Register. 


DATE:  Comments  will  be  accepted 
through  July  5.  lOSa. 

AOORCSS:  Office  of  Environmental 
Project  Review.  ATTN:  NRDA 
Regulations,  Room  4239.  Department  of 
the  Interior,  1801  C  Street  NW.. 
Washington.  DC  20240  (Regular  business 
hours  7:45  a jn.  to  4:15  pjn.,  Monday 
through  Friday). 

FOR  FUfrmeR  information  contact: 

David  Rosenberger  or  Linda  Burlington 
(202)  343-1301. 

SUPPIXMENTARY  INFORMATION: 

L  Background 

Section  301(c)  of  the  Con^irehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980. 
as  amended  (CERCLA).  42  U.S.C.  9601  et 
seq.,  requires  the  promulgation  of 
regulations  for  the  assessment  of 
damages  for  injiuy  to.  destruction  of.  or 
loss  of  natural  resources  resulting  from  a 
discharge  of  oil  or  a  release  of  a 
hazardous  substance  for  the  purposes  of 
CERCLA  and  section  311(f)  (4)  and  (5)  of 
the  Clean  Water  Act  (CWA),  33  U.S.C. 
1251  et  seq.  (also  known  as  the  Federal 
Water  Pollution  Control  Act). 

Section  107  of  CERCLA  provides  that, 
in  addition  to  cost-recovery  for  response 
and  cleanup  actions,  natural  resource 
trustees  may  recover  damages  for  injury 
to  natural  resources,  including  the 
reasonable  costs  of  assessing  such 
injury,  plus  any  prejudgment  interest. 
Federal  and  State  nattiral  resource 
trustees  may  bring  an  action  for 
damages  under  sections  107(f)  and 
111(b)  of  CERCLA.  Indian  tribes  may 
commence  an  action  as  natural  resource 
trustees  under  section  126(d).  Federal 
natural  resource  trustees  are  designated 
by  Executive  Order  12580  and  the 
National  Contingency  Plan  (NCP).  They 
are,  in  general,  those  departments  and 
agencies  that  have  natural  resources  or 
land  management  responsibilities.  State 
natural  resource  trustees  are  State 
officials  designated  by  the  Governors. 
These  State  designations  are  reported  to 
the  Administrator  of  the  U.S. 
Environmental  Protection  Agency  (EPA). 
Natural  resources  are  defined  by 
CERCLA  to  be:  Land.  fish,  wildlife, 
biota,  air.  water,  ground  water,  drinking 
water  supplies,  and  other  such  resources 
belonging  to,  managed  by,  held  in  trust 
by,  appertaining  to,  or  otherwise 
controlled  by  the  United  States 
(including  the  resources  of  the  fishery 
conservation  zone  established  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act  of  1976).  any  State  or 
local  government,  any  foreign 
government,  any  Indian  tribe,  or,  if  such 
resources  are  subject  to  a  trust 


restriction  on  alienation,  any  member  of 
an  Indian  tribe.  The  damage  that  may  be 
sought  by  natiual  resource  trustees  are 
for  the  injury  to,  destruction  of,  or  loss 
of  natural  resources  resulting  frt)m  a 
discharge  of  oil  or  a  release  of  a 
hazardous  substance. 

Section  301(c),  revised  by  the 
^uperfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
calls  for  the  natural  resource  damage 
assessment  regulations  in  the  following 
terms: 

(c)(1)  TTie  President  acting  through  Federal 
officials  designated  by  the  National 
Contingency  Plan  published  under  Section 
105  of  this  Act,  shall  study  and,  not  later  than 
two  years  after  the  enactment  of  this  Act 
shall  promulgate  regulations  for  the 
assessment  of  damages  for  injury  to, 
destruction  of,  or  loss  of  natural  resources 
resulting  from  a  release  of  oil  or  a  hazardous 
substance  for  the  purpose  of  this  Act  and 
section  311(0  (4)  and  (5)  of  the  Federal  Water 
Pollution  Control  Act  Notwithstanding  the 
failure  of  the  President  to  promulgate  the 
regulations  required  under  this  subsection  on 
the  required  date,  the  President  shall 
promulgate  such  regulations  not  later  than  6 
months  after  the  enactment  of  the  Superfund 
Amendments  and  Reauthorization  Act  of 
1986. 

'    (2)  Such  regulations  shall  specify:  (A) 
standard  procedures  for  simplified 
assessments  requiring  minimal  field 
observation,  including  establishing  measures 
of  damages  based  on  units  of  discharge  or 
release  or  units  of  affected  area,  and  (B) 
alternative  protocols  for  conducting 
assessments  in  individual  cases  to  determine 
the  type  and  extent  of  short-  and  long-term 
injury,  destruction,  or  loss.  Such  regulations 
shall  identify  the  best  available  procedures  to 
determine  such  damages,  including  l>oth 
direct  and  indirect  injury,  destruction,  or  loss 
'and  shall  take  into  consideration  factors, 
including,  but  not  limited  ta  replacement 
value,  use  value,  and  ability  of  the  ecosystem 
or  resource  to  recover. 

(3)  Such  regulations  shall  be  reviewed  and 
revised  as  appropriate  every  two  years. 

Executive  Order  12316  of  August  14. 
1981.  replaced  by  Executive  Order  12580 
of  January  23. 1987.  delegated  the 
responsibilities  contained  in  section 
301(c)  to  the  Secretary  of  the  Interior. 
On  August  1. 1986  (51  FR  27674).  the 
Department  published  a  final  rule  that 
provides  the  general  process  for 
■conducting  natural  resource  damage 
assessments,  and  the  alternative 
methodologies  for  conducting 
assessments  in  individual  cases, 
otherwise  known  as  the  "type  B" 
procedures.  A  notice  was  issued  on 
November  16. 1987  (52  FR  43763). 
announcing  the  availability  of  five  final 
type  B  technical  information  documents 
that  were  prepared  in  conjunction  with 
the  development  of  the  type  B 
assessment  procedures.  On  March  20. 
1987  (52  FR  9042).  the  Department 


published  a  final  rule  that  contains  the 
standard  procedures  for  simplified 
assessments,  known  as  the  "type  A" 
procedures.  The  type  A  procedure  in 
that  final  rule  is  for  use  in  coastal  and 
marine  environments  and  includes  the 
use  of  a  computer  model  called  the 
Natural  Resource  Damage  Assessment 
Model  for  Coastal  and  Marine 
Environments  (NRDAM/CME).  On 
February  22. 1988  (53  FR  5166).  the 
Department  published  a  final  rule  to 
amend  43  CFR  Part  11  to  conform  with 
amendments  to  CERCLA  brought  about 
by  SARA.  Finally,  on  March  25. 1988.  the 
Department  published  technical 
corrections  to  the  NRDAM/CME  (53  FR 
9769).  These  rules  together  comprise  the 
natural  resource  damage  assessment 
regulations,  codified  at  43  CFR  Part  11. 
Section  107(f)(2)(C)  of  CERCLA  provides 
that  natural  resource  damage 
assessments  performed  by  Federal  or 
State  trustees  in  accordance  with  the 
regulations  promulgated  under  section 
301(c)  of  CERCLA  are  provided  the  legal 
evidentiary  status  of  a  rebuttable 
presumption  in  an  administrative  or 
judicial  proceeding. 

II.  Discussion 

In  order  to  carry  out  the  statutory 
requirement  that  the  natural  resource 
damage  assessment  regulations  be 
reviewed  and  revised  as  appropriate 
every  two  years,  the  Department  is 
seeking  public  conunent  reflecting 
experience  with  the  general  assessment 
process  and  the  type  B  procedures. 
Because  the  type  A  procedures  were 
developed  later  and  there  is  less 
experience  with  these  procedures,  the 
Department  will  begin  the  review  of  the 
type  A  procedures  at  a  later  date. 

Over  the  course  of  developing  the 
general  assessment  process  and  the  type 
B  procedures,  beginning  with  the 
Advance  Notice  of  Proposed 
Rulemaking  published  in  January  of  1983 
(see  48  FR  1064),  the  Department  already 
has  received  many  comments  on  the 
naturaljresource  damage  assessment 
regulations.  Comments  specific  to  the 
general  assessment  process  and  the  type 
B  procedures  were  received  on  the 
proposed  type  B  rule  published  in 
December  1985  (see  51  FR  27674).  These 
comments  were  helpful  in  developing 
the  assessment  process  and  the  type  B 
procedures.  The  Department's  response 
to  these  comments  can  be  found  in  the 
preamble  to  the  final  type  B  rule 
published  in  August  1986  (see  51  FR 
27674).  The  Department  is  now  asking 
for  information  based  specifically  on 
experience  with  application  of  the 
general  administrative  process,  the  type 
B  assessment  procedures,  and  the  type  B 
technical  informaton  documents.  As 


well,  the  Department  is  requesting 
information  drawn  from  any  new 
technology  not  available  when  the 
regulations  were  developed.  Comments 
should  focus  on  all  Subparts  of  43  CFR 
Part  11  except  Subpart  D  and  5§  11.31 
and  11.33  of  Subpart  C.  which  pertain  to 
the  type  A  procedures. 

For  reference  in  preparing  comments, 
the  Department  is  providing  a  brief 
summary  of  the  rule.  It  should  be  noted 
that  the  natural  resource  trustee  has  the 
option  of  using  the  ndes  or  of  performing 
an  assessment  based  on  some  other 
procedure.  However,  assessments 
performed  by  Federal  or  State  natural 
resource  trustees  following  the  rules  are 
granted  the  legal  evidentiary  status  of  a 
rebuttable  presumption  in  an 
administrative  or  judicial  proceeding. 
The  rules,  as  codified  at  43  CFR  Part  11. 
use  a  planned  and  phased  approach  to 
the  assessment  of  natural  resource 
damages.  This  approach  is  designed  to 
ensure  that  all  procedures  used  in  an 
assessment,  performed  pursuant  to  the 
rule,  are  appropriate,  necessary,  and 
sufficient  to  assess  damages  for  injuries 
to  natural  resources.  The  major  phases 
in  the  assessment  process  are:  (1)  The 
Preassessment  phase:  (2)  the 
Assessment  Plan  phase;  (3)  the 
Assessment  phase,  which  in  turn 
consists  of  the  Injury  Determination, 
Quantification,  and  Damage 
Determination  phases:  and  (4)  the  Post- 
assessment  phase.  The  discussion  that 
follows  describes  the  progression  of 
these  phases  through  a  type  B 
assessment. 

The  Preassessment  phase  usually 
begins  with  the  notification  to  the 
natural  resource  trustee  of  a  discharge 
or  release,  although  it  may  begin  with 
the  detection  by  the  natural  resource 
trustee  of  a  discharge  or  release.  During 
the  Preassessment  phase,  the  trustee 
must  perform  a  preassessment  screen  to 
establish  that  a  CERCLA  or  CWA- 
covered  incident  has  occurred  and  that 
resources  of  the  trustee  may  have  been 
affected.  A  Preassessment  Screen 
Determination  is  required  to  determine 
whether  to  proceed  with  further 
assessment  actions.  Provisions  are  made 
for  temporary  actions  to  prevent  or 
reduce  injury  to  the  natural  resources, 
that  is,  emergency  restoration  actions  as 
authorized  by  section  lll(i)  of  CERCLA. 

If  the  Preassessment  Screen 
Determination  indicates  that  further 
actions  are  warranted,  the  trustee  may 
proceed  to  the  Assessment  Plan  phase. 
The  thistee  must  develop  an 
Assessment  Plan  before  initiating  an 
assessment.  The  trustee  is  also  required 
to  coordinate  with  other  co-trustees,  to 
make  reasonable  effort  to  identify  and 
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involve  the  potentially  responsible 
party,  and  to  offer  the  public  an 
opportunity  to  review,  prior  to 
implementation,  the  Assessment  Plan.  A 
trustee  must  make  a  confinnation  of 
exposure  documenting  that  at  least  one 
natural  resource  has  been  exposed  to 
the  substance  discharged  or  released. 
The  trustee  must  also  make  an 
Economic  Methodology  Determination 
to  estimate  whether  to  base  the 
assessment  on  the  lesser  of  restoration 
costs  or  diminution  of  use  values.  The 
Assessment  Plan  must  document  all 
decisions  on  the  methodologies  selected, 
including,  but  not  limited  to,  parameter 
values,  sampling  sites,  and  assumptions 
used  to  implement  the  methodologies. 
The  Plan  must  include  such 
documentation  because  one  of  the 
purposes  of  this  Plan  is  to  ensure  that 
the  assessment  cost  will  be 
"reasonable." 

After  the  trustee  develops  the 
Assessment  Plan,  he  may  proceed  with 
the  assessment  phase  consisting  of:  The 
Injury  Determination  phase;  the 
Quantification  phase;  and  the  Damage 
Determination  phase.  For  injury 
determination  tlie  trustee  focuses  on 
whether  an  injury  to  a  resource  has 
occurred  and  that  any  injury  so 
determined  did  result  firom  the  discharge 
or  release.  The  rule  provides  both  a 
general  definition  of  injury  and 
resource-specific  defmition.  In  order  to 
proceed,  at  least  one  resource  must  be 
found  to  have  been  injured  based  on 
these  resource-specific  injury 
definitions,  and  a  pathway  of 
contamination  must  be  established  that 
links  the  injury  to  the  discharge  or 
release.  After  the  injury  determination, 
the  rule  calls  for  a  mandatory  review  of 
the  Assessment  Plan,  including 
consideration  of  both  the  initial  Plan 
and  the  initial  decision  on  the  lesser  of 
restoration  costs  or  diminution  of  use 
values. 

If  the  trustee  has  established  that  a 
resource  has  been  injured,  the  next  part 
of  the  assessment  is  to  quantify  the 
effects  of  the  injury  in  terms  of  the 
change  in  the  services  that  the  resource 
had  provided.  Services  that  resources 
provide  include,  for  example,  fish  or 
wildlife  habitat,  recreation,  or  erosion 
control.  The  assessment  establishes  a 
baseline  condition  of  the  resource 
service  that  existed  prior  to  the  injury 
attributable  to  the  discharge  or  release 
and  determines  the  reduction  in  services 
that  resulted  from  the  discharge  or 
release.  The  ability  of  the  injured 
resources  to  recover  is  also  determined 
in  terms  of  the  amount  of  time  necessary 
for  the  resource  services  to  recover  to 
baseline  conditions.  This  quantification 


is  closely  related  to  the  following  steps 
in  the  type  B  assessment,  the  damage 
determination. 

Damage  determination  focuses  on  the 
economic  valuation  of  the  change  in 
services  provided  by  the  injured 
resource,  taking  into  account  cleanup 
actions  taken  or  planned.  In  damage 
determination,  the  trustee  calculates  the 
monetary  compensation  for  injury, 
based  on  the  lesser  of  the  restoration  or 
replacement  costs,  or  the  diminution  in 
use  value  of  the  resource. 

When  the  natural  resource  damage 
assessment  is  complete,  several  post- 
assessment  actions  are  required.  A 
Report  of  Assessment  is  compiled  that 
includes  the  documentation  of  all 
determinations  made  during  the 
assessment,  data  collected,  and  test 
results.  The  Report  of  Assessment 
becomes  the  administrative  record  of 
the  natural  resource  damage 
assessment.  The  trustee  then  presents  a 
demand  for  damages  to  the  potentially 
responsible  party  (PRP),  and  the  PRP 
has  the  opportunity  to  respond  to  the 
demand.  Any  damage  awards  are  to  be 
placed  in  a  separate  account  for  use  by 
the  trustee  to  restore  or  replace  the 
natural  resources  injured  by  the 
discharge  or  release.  The  trustee  must 
develop  a  Restoration  Plan  to  document 
the  actions  that  are  planned  to  restore 
or  replace  the  injured  resource.  The  Plan 
must  be  developed  based  on  the  amount 
of  the  damage  award,  whether  the 
award  was  based  on  restoration  costs  or 
diminution  of  use  values. 

m.  Conclusion 

The  Department  is  seeking  comments 
based  on  experiences  in  applying  the 
general  administrative  process  and  the 
type  B  procedures  outlined  in  the  rule, 
which  are  described  above.  Comments 
should  address  the  following,  although 
not  necessarily  be  limited  to  these 
questions:  (1)  Where  and  how  have  the 
assessment  process  and  the  type  B 
procedures  been  applied,  for  example, 
geographical  location,  environmental 
setting,  etc.?;  (2)  How  effective  was  the 
assessment  process  in  these 
applications?:  (3)  bi  what  type  of 
situation  has  the  assessment  process 
been  used,  for  example,  in  settlement 
negotiations,  court  actions,  etc.?;  (4) 
What  are  recommendations  for 
modification  of  the  assessment  process 
and  the  type  B  procedures  based  on  the 
applications  mentioned  above?;  and  (5) 
How  effective  has  the  process  been 
pertaining  to  restorations  and  the  ability 
to  apply  funds  recovered  towards 
planned  restoration  activities? 

Also,  the  Department  is  asking  for  any , 
relevant  information  not  available  at  the 
time  the  type  B  procedures  were 


developed.  Section  301(c)  of  CERCLA 
states  that  such  regulations  shall 
identify  the  "best  available"  procedures 
to  determine  damages  to  natural 
resources.  In  order  to  ensure  that  the 
type  B  procedures  are  the  "best 
available"  procedures,  the  Department 
wants  to  know  of  any  new 
methodologies  or  protocols  that  might  be 
incorporated  into  the  type  B  procedures. 
For  example,  new  methodologies  or 
technical  information  may  exist  in  such 
areas  as  defining  injuries  to  the 
resources  and  determining  the  extent  of 
and  compensation  for  the  injury. 

Dated:  April  28, 1968. 
Bruce  Blanchard, 

Director,  Office  of  Environmental  Project 
Review. 

[FR  Doc.  88-9758  Filed  S-2-B8;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[Gwi.  Docket  Na  84-467;  FCC  8S-S2] 

Radio  Broadcasting  Sorvlcea; 
Expanded  Band  (160S-1705  kHz) 

AOCNCV:  Federal  Communications 

Commission. 

action:  Third  report;  availability  of 

proposed  recommendations. 

SUMMANV:  In  response  to  the  Third 
Notice  of  Inquiry,  and  through  other 
preparatory  activities  for  the  Second 
Session  of  the  Regional  Administrative 
Radio  Conference  (RARC-86]  on  the 
expansion  of  the  AM  band  from  1605 
kHz  to  1705  kHz.  the  Commission 
adopted  the  Third  Report  containing  its 
recommendations  for  U.S.  proposals  to 
the  Conference.  The  FCC 
recommendations  contain  proposed  text 
for  the  Final  Acts  of  the  Conference, 
including  the  Regional  agreement  and 
technical  annexes.  The  draft  text  will  be 
submitted  to  the  State  Department  and 
upon  adoption  as  a  U.S.  proposal  will  be 
forwarded  to  Geneva  for  distribution  to 
the  various  administrations  in  Region  2 
(the  Western  Hemisphere).  The  intended 
effect  of  this  action  is  to  expedite  the 
implementation  of  broadcasting  in  the 
expanded  band. 

address:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  WiFORIIATION  CONTACT: 

Freda  Lippert  Thyden,  Policy  and  Rules 
Division,  Mass  Media  Bureau  (202)  254- 
3394;  and  John  Boursy,  Audio  Services 
Division.  Mass  Media  Bureau  (202)  634- 
6315. 


SUPPtEMENTARV  INFORMATION:  This  is  a 
summaiy  of  ttie  Commission's  Third 
Report,  in  Gen.  Docket  No.  84-467,  FCC 
88-82,  adopted  February  26. 1988,  and 
released  April  22, 1988. 

The  full  text  of  this  Commission 
document  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  23i0), 
1919  M  Street,  NW..  Washington,  DC. 
The  complete  text  of  this  Third  Report 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services. 
(202)  857-380a  2100  M  Street.  NW., 
Washington.  DC  20037. 

Summary  of  TUrd  Report 

•    1.  In  order  to  prepare  for  the  Second 
Session  of  the  Regional  Administrative 
Radio  Conference  on  the  expansion  of 
the  AM  band  from  1605  kHz  to  1705  kHz, 
the  Commission  adopts  this  Third 
Report  It  is  based  on  comments  filed  in 
response  to  a  Third  Notice  of  Inquiry  (52 
FR  2757a  July  22, 1987),  and  other 
information  garnered  through 
conference  preparatory  activities  taking 
place  during  the  period  between  the  first 
and  second  sessions  of  the  conference. 

2.  One  of  the  principal  tasks  of  the 
Conference,  which  is  scheduled  to  take 
place  in  Rio  de  Janeiro  from  May  23  to 
June  9. 1988.  is  to  develop  a  plan  for  the 
broadcast  use  of  the  band.  At  the  First 
Session,  it  was  decided  to  use  an 
allotment  planning  method  which  makes 
designated  frequencies  available  for  use 
anywhere  within  a  specified  area; 
whereas,  under  an  assignment  plan,  an 
assignment  for  each  station  is  entered 
into  the  plan  with  a  speicific  location, 
power  and  other  pertinent 
characteristics.  Allotment  planning 
offers  flexibility  while  helping  to  ensure 
an  efficient  and  equitable  distribution  of 
channels.  It  avoids  the  need  to  identify 
specific  requirements  and  because  it 
deals  with  allotments  rather  than 
specific  assignments,  an  allotment  plan 
protects  future  rights  without  the  need  to 
identify  them  in  advance. 

3.  Because  of  the  enlargement  of  the 
scope  of  the  Second  Session  to  include 
non-broadcast  as  well  as  broadcast  uses 
of  the  expanded  band,  there  is  a  need  to 
make  several  changes  to  the  draft  text  of 
the  final  agreement  adopted  at  the  First 
Session.  The  issue  of  the  text  was 
discussed  internationally  at  the  Lima 
meeting  of  CITEL  PTC  II,  and  a  revised 
'draft  text  was  considered.  Although  no 
decision  was  made  regarding  this  text,  it 
met  with  general  support  by  the 
countries  attending  the  CITEL  meeting. 
The  Commission  believes  that  this  text 
with  minor  revisions  is  appropriate  for 
adoption  at  the  Second  Session  of  the 
Conference.  Accordingly,  it  will  be 


included  in  the  draft  text  for  the  Final 
Acts  of  the  Conference  that  the  FCC  is 
recommending  as  a  United  States 
proposal  to  the  Second  Session. 

4.  The  Report  discussed  two  technical 
issues  not  resolved  by  the  First  Session: 
The  relationship  between  physical  and 
electrical  antenna  heights  and  the 
sharing  of  the  band  between  broadcast 
and  non-broadcast  uses.  As  to  the 
former,  considerable  study  has  been 
given  to  this  topic  by  the  Radio 
Advisory  Committee  and  by  the  CCIR. 
The  purpose  of  these  studies  was  to 
determine  whether  it  would  be  possible 
to  develop  a  more  accurate  assessment 
of  an  AM  tower's  electrical  height  than 
that  currently  in  use  in  Region  2.  Based 
on  these  studies,  we  believe  that  the 
asserted  correlation  between  physical 
heights  and  electrical  heights  does  not 
exist.  After  discussion  of  this  issue  at  a 
CITEL  PTC  II  meeting,  there  was 
agreement  that  this  subject  was  not  a 
practical  one  for  resolution  by  the 
Conference  and  that  electrical  height  in 
the  band  1605-1705  kHz  should  be  based 
upon  "free  space"  calculations  as  is  the 
case  in  the  band  535-1605  kHz. 

5.  Another  technical  matter  left  for 
resolution  at  the  Second  Session  of  the 
Conference  is  the  subject  of  "sharing 
criteria."  At  the  present  time,  in  Region 
2,  the  band  1605-1705  kHz  is  allocated  to 
the  fixed,  mobile  and  aeronautical 
radionavigation  services  on  a  priniary 
basis  and  to  the  radiolocation  service  on 
a  secondary  basis.  However,  effective 
on  a  date  to  be  decided  by  the 
Expanded  Band  Conference,  the  band 
1605-1625  kHz  has  been  allocated  to  the 
broadcasting  service  on  an  exclusive 
basis  and  the  band  1625-1705  kHz  has 
been  allocated  to  the  broadcasting 
service  on  a  primary  basis,  to  the  fixed 
and  mobile  services  on  a  permitted 
basis  and  to  the  radiolocation  service  on 
a  secondary  basis.  Although  most 
countries  in  the  Region  intend  to  use  the 
band  for  broadcasting,  some  intend  to 
continue  (or  even  add)  non-broadcast 
uses.  As  a  consequence,  it  is  necessary 
to  develop  sharing  criteria  so  that  these 
non-broadcast  uses  do  not  cause  a 
derogation  in  the  broadcasting  Plan  to 
be  adopted.  The  CCIR  has  investigated 
this  matter  and  its  report  to  the  Second 
Session  of  the  Conference  will  be 
considered  when  the  Conference  makes 
its  decisions  in  this  area.  It  is  the  FCC's 
tentative  conclusion  that  non-broadcast 
uses  should  be  protected  to  a  quality  of 
service  equivalent  to  "marginal 
commercial  quality".  This  would  ensure 
the  continued  utility  of  such  non- 
broadcast  uses  without  imposing 
excessive  constraints  upon  the 
broadcast  service. 


6.  The  treatment  of  Travelers 
Information  Stations  (TIS)  was  also  of 
concern  throughout  the  various  stages  of 
this  proceeding.  Under  current 
regulation.  TIS  stations  operate  on  1610 
kHz  (also  on  530  kHz)  which  is  outside 
the  535-1605  kHz  AM  broadcast  band,  a 
situation  which  wrill  change  with 
expansion  of  the  AM  band.  Not  only  is  it 
not  feasible  to  maintain  TIS  on  1610  kHz 
once  the  AM  band  is  expanded,  but 
without  international  interference 
protection  from  new  broadcast  stations, 
TIS  operations  would  not  be  able  to 
provide  effective  service  on  1610  kHz. 
Therefore,  the  Commission  found  ttie 
most  feasible  approach  appears  to 
involve  the  use  of  1700  kHz  for  TIS.  Any 
interference  protection  for  TIS  will  be 
derived  from  the  allotment  Plan  adopted 
by  the  Conference.  Nonetheless, 
effective  coordination  with  Canada  and 
Mexico  is  essential  and  can  help 
maximize  the  opportunity  for  these 
stations  to  offer  effective  service. 

7.  Finally,  we  note  that  the  bulk  of  the 
work  at  the  Second  Session  of  the 
Conference  will  be  devoted  to  the 
development  of  a  regional  plan  for 
broadcast  use  of  the  expanded  band. 
Current  planning  will  be  framed  in  terms 
of  the  effect  of  one  allotment  on  other 
allotments.  For  these  purposes,  we  have 
adopted  standardized  separations 
between  co-channel  allotment  areas.  To 
make  the  best  use  of  this  approach,  it  is 
necessary  to  apply  a  "pairing"  concept, 
that  is  the  idea  that  a  frequency  can  be 
reused  at  a  closer  geographic  distance 
than  otherwise  would  be  possible  in  the 
absence  of  "pairing". 

8.  At  the  Second  Session  it  also  will 
be  necessary  to  take  adjacent  channel 
considerations  (especially  first  adjacent) 
into  account  as  frequencies  are  alloted. 
Since  a  fully  automated  approach  to 
taking  adjacent  channels  into  account 
(analogous  to  the  co-channel  situation) 
has  not  been  found,  it  will  not  be 
possible  to  eliminate  all  first  adjacent 
channel  relationships  between  all 
geographically  adjacent  countries. 
However,  we  anticipate  that  the 
development  of  the  Plan  at  the  Second 
Session  can  avoid  the  potential  for 
many  first  adjacent  channel 
incompatibilities  between  countries  by 
judicious  assignment  of  frequencies. 
Nevertheless,  where  incompatibilities 
remain,  it  will  be  necessary  to  handle 
them  via  bilateral  and/or  multilateral 
agreements  between  and/or  among  the 
affected  countries. 

9.  In  the  event  that  agreements 
resolving  some  or  all  incompatibilities 
do  not  exist,  the  Commission  believes 
the  most  appropriate  and  effective 
manner  of  resolving  these  situations 
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would  be  a  provision  to  the  effect  that 
when  coordination  has  not  been 
successfully  a^ected  with  respect  to  the 
probability  of  harmful  interference,  on 
examination  of  notices  of  frequency 
assignments,  the  IFRB  will  take  into 
account  the  frequency  assignments  for 
transmission  or  reception  already 
recorded  in  the  Master  International 
Frequency  Register. 

Auth(»ity  Citadon  ' 

10.  Authority  for  the  action  taken  is 
contained  in  sections  4(i]  and  303  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C  154(i)  and  303. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
H.  Walker  Feaster  III, 
Acting  Secretary. 

[FR  Doc.  88-9598  Filed  5-2-88;  8:45  am) 
BNjjMG  CODE  ^^1^-ov^l 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmosptieric 
Admlniatratlon 

50  CFR  Part  644 

Atlantic  BHIfiahas;  Withdrawal  of 
Availability  of  a  Fiahary  Managemant 
Plan 

AOENCv:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
action:  Notice  of  withdrawal  of  a  notice 
of  availability  of  a  fishery  management 
plan. 

summary:  NOAA  issues  this  notice  to 
inform  the  public  that  the  South  Atlantic 
Fishery  Management  Council  withdraws 
from  review  by  the  Secretary  of 
Commerce  the  Fishery  Management 
Plan  for  Atlantic  BillHshes  (FMP)  and  a 
proposed  rule  to  implement  it.  A  notice 
of  availability  of  the  FMP  with  request 
for  comments,  appeared  in  the  Federal 
Register  on  April  6. 1988  (53  FR  11321). 


The  FMP  was  prepared  jointly  by  tiie 
South  Atlantic,  New  England.  Mid- 
Atlantic.  Gulf  of  Mexico,  and  Caribbean 
Fishery  Management  Councils,  and  was 
submitted  for  Secretarial  review. 

Technical  changes  being  made  to  the 
economic  analysis  in  the  regulatory 
impact  review  section  of  the  FMP 
warrant  withdrawing  the  FMP  from 
Secretarial  review  and  withholding 
publication  of  a  proposed  rule  at  this 
time.  When  the  revised  FMP  is 
resubmitted  by  the  Councils  for 
Secretarial  review,  another  notice  of 
availability  will  be  published. 

FOR  FURTHER  INFORMATWN  CONTACT: 

Rodney  C.  Dalton  (Plan  Coordinator), 
813-893-3722. 

[16U.S.C.1B01  etseq.)  , 

Dated:  April  2a  1988. 
Richard  H.  Schaefer, 

Director,  Office  of  Fishery  Conservation  and 
Management 
[FR  Doc.  88-«7Sg  Filed  5-2-88;  8:45  am| 
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This  section  of  ttw  FEDERAL  REGISTER 
contains  documents  ottier  tlian  rules  of 
proposed  riiles  ttiat  are  applicable  to  tt>e 
public.  Notk^s  of  tiearings  and 
investigatk>ns,  committee  meetings,  agency 
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auttKKity,  filing  of  petitions  and 
appUcatk>ns  and  agency  statements  of 
organizatkm  and  functions  are  examples 
of  documents  appearing  in  this  sectton. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

(Docket  No.  88-044) 

Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  Relative  to  Issuance 
of  a  Permit  to  Field  Test  Genetically 
Engineered  Disease-Tolerant  Tomato 
Plants 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

SUMMARY:  This  document  provides 
notice  that  an  environmental 
assessment  and  Hnding  of  no  significant 
impact  have  been  prepared  by  the 
Animal  and  Plant  Health  Inspection 
Service  relative  to  the  issuance  of  a 
permit  to  the  Monsanto  Agricultural 
Company  to  allow  the  field  testing  of 
genetically  engineered  tomato  plants, 
designed  to  be  tolerant  to  tobacco 
mosaic  virus.  The  assessment  provides  a 
basis  for  the  conclusion  that  the  field 
testing  of  these  genetically  engineered 
tomato  plants  does  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  also  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment.  Based  upon  this  finding  of 
no  significant  impact,  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 
ADDRESS:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  the  Biotechnology  and 
Environmental  Coordination  Staff, 
Animal  and  Plant  Health  Inspection 
•Service,  U.S.  Department  of  Agriculture. 
Room  406,  Federal  Building,  6505 
Belcrest  Road.  Hyattsville.  MD  20782. 
for  FURTHER  INFORMATION  CONTACT: 
Dr.  Quentin  B.  Kubicek,  Staff 
Biotechnologist,  Biological  Assessment 


and  Support  Staff,  Biotechnology  Permit 
Unit.  Animal  and  Plant  Health 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Room  813,  Federal  Building, 
6505  Belcrest  Road,  Hyattsville,  MD 
20782,  (301)  436-8281.  For  copies  of  the 
environmental  assessment  call  Ms. 
Mary  Petrie  at  Area  Code  (301)  436- 
7769,  or  write  her  at  this  same  address. 
The  environmental  assessment  should 
be  requested  under  accession  number 
87-329-01. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  16. 1987,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
published  in  a  final  rule  in  the  Federal 
Register  (52  FR  228992-22915)  which 
established  a  new  Part  340  in  Title  7  of 
the  Code  of  Federal  Regulations  (7  CFR 
Part  340)  entitled,  "Introduction  of 
Organisms  and  Products  Altered  or 
Produced  Through  Genetic  Engineering 
Which  Are  Plant  Pests  or  Which  There 
Is  Reason  to  Believe  Are  Plant  Pests" 
(hereinafter  "the  rule").  The  rule 
regulates  the  introduction  (importation, 
interstate  movement,  and  release  into 
the  environment)  of  genetically 
engineered  organisms  and  products 
which  are  plant  pests  or  which  there  is 
reason  to  believe  are  plant  pests 
(regulated  articles).  The  rule  sets  forth 
procedures  for  obtaining  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article  and  for  obtaining 
limited  permits  for  the  importation  or 
interstate  movement  of  a  regulated 
article.  A  permit  must  be  obtained 
before  a  regulated  article  can  be 
introduced  in  the  United  States. 

APHIS  has  stated  that  it  would 
prepare  environmental  assessments  and, 
where  necessary,  environmental  impact 
statements  prior  to  issuing  a  permit  for 
the  release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

The  Monsanto  Agricultural  Company 
of  St.  Louis,  Missouri,  has  submitted  an 
application  for  a  permit  for  release  into 
the  environment  of  genetically 
engineered  tomato  plants  that  are 
designed  to  be  tolerant  to  tobacco 
mosaic  virus.  In  the  course  of  reviewing 
the  permit  application,  APHIS  assessed 
the  impact  to  the  environment  of 
releasing  the  tomato  plants  under  the 
conditions  described  in  the  Monsanto 
application.  APHIS  concluded  that  the 
field  testing  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 


and  will  also  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment. 

The  environmental  assessment  and 
finding  of  no  significant  impact  which  is 
based  on  data  submitted  by  the 
Monsanto  Agricultural  Company,  as 
well  as  a  review  of  other  relevant 
literature,  provides  the  public  with 
documentation  of  APHIS'  review  and 
analysis  of  the  environmental  impacts 
associated  with  conducting  the  field 
testing. 

The  facts  supporting  APHIS'  finding  of 
no  significant  impact  are  summarized 
below  and  are  contained  in  the 
environmental  assessment. 

1.  A  gene  encoding  the  tobacco 
mosaic  virus  cost  (capsid)  protein  has 
been  inserted  into  a  tomato 
chromosome.  In  nature,  the  genetic 
material  contained  in  a  plant  ^ 
chromosome  can  only  be  transferred  to 
another  sexually  compatible  plant  via 
cross-pollination.  In  this  field  trial,  the 
inserted  gene  cannot  spread  to  any 
other  plants  by  cross-pollination, 
because  the  field  test  plot  is  located  at  a 
sufficient  distance  from  any  sexually 
compatible  plants  with  which  the 
genetically  engineered  tomato  plants 
could  cross-pollinate. 

2.  While  the  tobacco  mosaic  virus  is  a 
plant  pest,  neither  the  tobacco  mosaic 
virus  coat  (capsid)  protein  gene  itself, 
nor  its  derived  gene  product,  confer  on 
tomato  any  plant  pathogenic 
characteristic. 

3.  The  vector  used  to  transfer  the 
tobacco  mosaic  virus  coat  (capsid) 
protein  gene  into  a  tomato  chromosome 
has  been  evaluted  for  its  use  in  this 
experiment.  The  vector  has  been 
derived  from  a  DNA  sequence  with 
known  plant  pathogenic  potential,  but 
has  been  disarmed.  Phytohormone  genes 
which  are  necessary  to  confer  plant 
pathogenic  traits  have  been  removed 
from  the  vector.  The  vector  has  been 
tested  and  shown  to  be  not  pathogenic 
to  susceptible  plants. 

4.  The  vector  agent,  the  bacterium  that 
v^as  used  to  deliver  the  vector  DNA,  has 
been  shown  to  be  eliminated  and  no 
longer  associated  with  the  transformed 
tomato  plants. 

5.  Horizontal  movement  of  the 
introduced  genes  to  another  organism  is 
not  possible.  The  vector  acts  by 
delivering  the  gene  to  the  tomato 
genome  where  it  is  stably  inserted  into 
the  tomato  chromosomal  DNA.  The 
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vector  does  not  survive  alone  in  the 
transformed  plant.  No  mechanism  of 
horizontal  movement  is  known  to  exist 
in  nature  to  move  an  inserted  gene  from 
a  chromosome  of  a  transformed  plant  to 
any  other  organism. 

6.  The  size  of  the  field  test  plot  is 
approximately  02  acre  and  will  be 
located  in  the  center  of  a  large  research 
farm.  The  field  test  plot  is  surrounded  by 
irrigation  canals  approximately  20  feet 
wide  on  3  sides  and  a  chain-linked  fence 
on  the  4th  side.  The  level  of  physical 
containment  to  prevent  any 
unintentional  release  into  the  j 

environment  has  been  found  to  be  I 

adequate. 

The  environmental  assessment  and 
finding  of  no  significant  impact  has  been 
prepared  in  accordance  with  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C  4321  et  seq.);  (2)  i 
Regulations  of  the  Council  on 
Environmental  Quality  for  Implementing 
the  Procedural  Provisions  of  NEPA  (Title 
40,  Code  of  Federal  Regulations  (CFR) 
Parts  1500-1508:  (3)  USDA  regulations 
implementing  NEPA  (7  CFR  Part  lb); 
ancf  (4)  APHIS  guidelines  implementing 
NEPA  (44  FR  50381-50384  and  44  FR 
51272-51274). 

Done  at  Washington,  DC  this  27  day  of 
April.  1988. 

James  W.  Glosscr, 

Administrolor.  Aniitwl and  Plant  Health 
Inspection  Service. 

[FR  Doc.  9B-9724  Filed  5-2—88:  8:45  am) 

BNJJMG  COOE  3410-34-M 


Federal  Grain  Inspection  Service 

Designation  Renewal  of  ttie  State  of 
Alaska  (AK)  and  the  {Memphis  Agency 
(TN) 

agency:  Federal  Grain  Inspection 
Service  (Service).  USDA. 
action:  Notice. 

summary:  This  notice  announces  the 
designation  renewal  of  the  Alaska 
Department  of  Natural  Resources. 
Division  of  Agriculture  (Alaska),  and 
Memphis  Grain  and  Hay  Association 
(Memphis),  as  official  agencies 
responsible  for  providing  official  j 

services  under  the  U.S.  Grain  Standards 
Act,  as  Amended  (Act). 
EFFECnvE  date:  June  1. 1988.  I 

address:  James  R.  Conrad.  Chief, 
Review  Branch,  Compliance  Division, 
FGIS.  USDA.  Room  1647  South  Building, 
P.O.  Box  96454.  Washington.  DC  20090- 
6454. 

FOR  FURTHER  INFORMATION  CONTACT: 

lames  R.  Conrad,  telephone  (202)  447- 
8525. 


SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defmed  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1: 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  announced  dtat  Alaska's 
and  Memphis'  designations  terminate  on 
May  31, 1988,  and  requested 
applications  for  official  agency 
designation  to  provide  official  services 
within  specified  geographic  areas  in  the 
December  7, 1987,  Federal  Refislef  (52 
FR  46384).  Applications  were  to  be 
postmarked  by  January  4, 1987.  Alaska 
and  Memphis  were  the  only  applicants 
for  designation  and  each  applied  for 
designation  renewal  in  the  entire  area 
currently  assigned  to  that  agency. 

The  Service  announced  the  applicant 
names  in  the  February  2, 1987,  Federal 
Register  (53  FR  2861)  and  requested 
comments  on  the  applicants' 
designation.  Comments  were  to  be 
postmarked  by  March  18. 1988;  none 
were  received. 

The  Service  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(f^l)(AJ  of  the  Act; 
and.  in  accordance  with  section 
7(f)(1)(B),  determined  that  Alaska  and 
Memphis  are  able  to  provide  official 
services  in  the  geographic  area  for 
which  the  Service  is  renewing  their 
designation.  Effective  Jime  1. 1988,  and 
terminating  May  31. 1991,  Alaska  and 
Memphis  will  provide  official  inspection 
services  in  their  entire  specified 
geographic  area,  previously  described  in 
the  December  7  Federal  Register. 

Interested  persons  may  obtain  ofHcial 
services  by  contacting  the  agencies  at 
the  following  addresses:  Alaska,  at  P.O. 
Box  949,  Palmer.  AK  99645;  and 
Memphis,  located  at  1390  Channel 
Avenue.  Memphis.  TN  38113. 

Pub.  L  94-582, 90  Stat.  2867.  as  amended  (7 
U.S.C.  71  e/ seg.) 

Date:  April  27. 1988. 
|.T.  Abslii«r, 

Director,  Compliance  Division. 
[FR  Doc.  8a-9712  Rled  5-2-88:  8:45  am) 

BtLUNG  COOE  34W-EIMI 


Request  for  Comments  on  Designation 
Applicant  In  the  Geographic  Area 
Currently  Assigned  to  the  Denver  (CO) 
and  East  Indiana  (IN)  Agencies,  and 
the  State  of  Kansas  (KS) 

agency:  Federal  Grain  Inspection 
Service  (Service),  USDA. 


action:  Notice. 


summary:  This  notice  requests 
comments  from  interested  parties  on  the 
applicants  for  ofHcial  agency 
designation  in  the  geographic  area 
currently  assigned  to  Denver  Grain 
Inspection  (Denver).  East  Indiana  Grain 
Inspection.  Inc.  (East  Indiana),  and 
Kansas  Stale  Grain  Inspection 
Department  (Kansas). 

DATE:  Comments  to  be  postmarked  on  or 
before  June  20. 1988. 

address:  Comments  must  be  submitted 
in  writing  to  Lewis  Lebakken,  Jr.,  RM. 
FGIS.  USDA.  Room  1661  South  Building, 
P.O.  Box  96454,  Washington,  DC  20000- 
6454.  Telemail  users  may  respond  to 
[LLEBAKKEN/FGIS/USDA]  telemail. 
Telex  users  may  respond  as  follows:  To: 
Lewis  Lebakken.  TLX:  7607351, 
ANS:FGIS  UC. 

All  comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400 
Independence  Avenue  SW.,  during 
regular  business  hours  (7  CFR  1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT 

Lewis  Lebakken.  Jr..  telephone  (202) 
382-1738. 

SUPPI.EMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  requested  applications  for 
official  agency  designation  to  provide 
official  services  within  a  specified 
geographic  area  in  the  March  1, 1988, 
Federal  Register  (53  FR  6168). 
Applications  were  to  be  postmarked  by 
March  31, 1988.  Denver  and  Kansas 
were  the  only  applicants  for  designation 
and  each  applied  for  designation 
renewal  in  the  entire  area  currently 
assigned  to  that  agency.  There  were  two 
applications  for  the  East  Indiana 
designation;  East  Indiana  applied  for 
designation  renewal  in  the  entire  area 
currently  assigned  to  that  agency, 
except  for  Williams  County.  Ohio,  and  a 
neighboring  official  agency.  Lima  Grain 
Inspection  Service  Inc..  applied  for 
designation  only  in  that  County. 

This  notice  provides  interested 
persons  the  opportunity  to  present  their 
comments  concerning  the  applicant's 
designation.  Commenters  are 
encouraged  to  submit  reasons  for 
support  or  objection  to  this  designation 
action  and  include  pertinent  data  to 
support  their  views  and  comments.  All 
comments  must  be  submitted  to  the 
Resources  Management  Division,  at  the 
above  address. 


Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  Notice  of  the 
final  decision  will  be  published  in  the 
Federal  Register,  and  the  applicants  will 
be  informed  of  the  decision  in  writing. 

Pub.  L.  94-582. 90  Stat.  2867,  as  amended  (7 
\^.'&.C7\etseq.) 
■     Date:  April  27, 1988. 
|.T.  Abshler. 

Director,  Compliance  Division. 
(PR  Doc.  8a-«71S  Filed  5-2-88:  8:45  am) 

MLUNQ  CODE  S410-EM-H 


Request  for  Designation  Applicants  To 
Provide  Official  Services  in  the 
Geographic  Area  Currently  Assigned 
to  the  Los  Angeles  (CA)  and  Peoria  (IL) 
Agencies 

AGENCY:  Federal  Grain  Inspection 
Services  (Service).  UDSA. 
ACTION:  Notice. 


summary:  Pursuant  to  the  provisions  of 
the  U.S.  Grain  Standards  Act.  as 
Amended  (Act),  official  agency 
designation  shall  terminate  not  later 
than  triennially  and  may  be  renewed 
according  to  the  criteria  and  procedures 
prescribed  in  the  Act  This  notice 
announces  that  the  designation  of  two 
agencies  will  terminate,  in  accordance 
with  the  Act.  and  requests  applicatons 
from  parties  interested  in  being 
designated  as  the  official  agency  to 
provide  official  services  in  the 
geographic  area  currently  assigned  to 
the  specified  agencies.  The  official 
agencies  are  Los  Angeles  Grain 
Inspection  Services.  Inc.  (Los  Angeles), 
and  Peoria  Grain  Inspection  Service. 
Inc.  (Peoria). 

DATE:  Applications  to  be  postmariced  on 
'  or  before  June  6, 1988. 

ADDRESS:  Applications  must  be 
submitted  to  James  R.  Conrad.  Chief. 
Review  Branch.  Compliance  Division. 
FGIS.  USDA,  Room  1647  South  Building. 
P.O.  Box  96454,  Washington.  DC  20090- 
6454.  All  applications  received  will  be 
made  available  for  public  inspection  at 
this  address  located  at  1400 
Independence  Avenue  SW.,  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Conrad,  telephone  (202)  447- 
8525. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  section. 


Section  7(f)(1)  of  the  Act  specifies  that 
the  Administrator  of  the  Service  is 
authorized,  upon  application  by  any 
qualified  agency  or  person,  to  designate 
such  agency  or  person  to  provide  official 
services  after  a  determination  is  made 
that  the  applicant  is  better  able  than  any 
other  applicant  to  provide  official 
services  in  an  assigned  geographic  area. 

Los  Angeles,  located  at  1625  BlufiT 
Road.  Montebello.  CA  90640;  and  Peoria, 
located  at  330  SW  Washington  Street. 
2nd  Floor.  Peoria.  IL  61602;  were  such 
designated  under  the  Act  as  an  official 
agency  to  provide  inspection  functions 
on  November  1, 1985. 

Each  official  agency's  designation 
terminates  on  October  31. 1988.  Section 
7(g)(1)  of  the  Act  states  that 
designations  of  official  agencies  shall 
terminate  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in  the 
Act. 

The  geographic  area  presently 
assigned  to  Los  Angeles,  in  the  State  of 
California,  pursuant  to  section  7(f)(2)  of 
the  Act  which  may  be  assigned  to  the 
applicant  selected  for  designation  is  as 
follows: 

Bounded  on  the  North  by  the  Angeles 
National  Foresi  southern  boundary  from 
State  Route  2  east;  the  San  Bemadino 
National  Forest  southern  boundary  east 
to  State  Route  79; 

Bounded  on  the  East  by  State  Route 
79  south  to  State  Route  74; 

Bounded  on  the  South  by  State  Route 
74  west-southwest  to  Interstate  5; 
Interstate  5  northwest  to  Interstate  405: 
Interstate  405  northwest  to  State  Route 
55;  State  Route  55  northeast  to  Interstate 
5;  Interstate  5  northwest  to  State  Route 
91:  State  Route  91  west  to  State  Route 
11:  and 

Bounded  on  the  West  by  State  Route 
11  north  to  U.S.  Route  66;  U.S.  Route  66 
west  to  Interstate  210;  Interstate  210 
northwest  to  State  Route  2;  State  Route 
2  north  to  the  Angeles  National  Forest 
boundary. 

The  geographic  area  presently 
assigned  to  Peoria,  in  the  State  of 
Illinois,  pursuant  to  section  7(f)(2)  of  the 
Act  which  may  be  assigned  to  the 
applicant  selected  for  designation  is  as 
follows: 

Bounded  on  the  North  by  the  northern 
Stark  County  line  to  Marshall  County: 
the  northern  Marshall  County  line  to 
Putnam  County;  the  western  Putnam 
County  line  north  to  State  Route  29; 
State  Route  29  north  to  Interstate  180; 
Interstate  180  east  to  State  Route  26; 

Bounded  on  the  East  by  State  Route 
26  south  to  State  Route  116;  State  Route 
116  south  to  Interstate  74;  Interstate  74 
southeast  to  State  Route  121;  State 
Route  121  south  to  State  Route  10; 


Bounded  on  the  South  by  State  Route 
10  west  to  Mason  County;  the  eastern 
and  southern  Mason  County  lines  west 
to  the  Illinois  River,  the  Illinois  River 
northeast  to  Fulton  County;  the  southern 
Fulton  County  line;  and 

Bounded  on  the  West  by  the  western 
and  northern  Fulton  County  lines  to 
Peoria  County:  the  western  Peoria  and 
Stark  County  lines. 

Interested  parties,  including  Los 
Angeles  and  Peoria,  are  hereby  given 
opportunity  to  apply  for  official  agency 
designation  to  provide  the  official 
services  in  each  geographic  area,  as 
specified  above,  under  the  provisions  of 
section  7(f)  of  the  Act  and  S  800.196(d) 
t)f  the  regulations  issued  thereunder. 
Designation  in  each  specified  geographic 
area  is  for  the  period  beginning 
November  1. 1988,  and  ending  October 
31, 1991.  Parties  wishing  to  apply  for 
designation  should  contact  the  Review 
Branch.  CompUance  Division,  at  the 
address  listed  above  for  forms  and 
information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated  to  provide  official  services  in 
a  geographic  area. 

Pub.  L  94-582, 90  Stat  2867,  as  amended  (7 
U.S.C.  71  et  seq.) 

Dated:  April  27. 1988. 

).T.  Abshier. 

Director.  Compliance  Division. 

[FR  Doc.  88-9714  Filed  4-2-88:  8:45  am] 

B4UJNQ  COOE  3410-EN-M 


Request  for  Designation  Applicants  To 
Provide  Official  Services  in  the  Little 
Rock,  AR,  Area 

AGENCY:  Federal  Grain  Inspection 
Service  (Service).  USDA, 

action:  Notice. 

SUMMARY:  This  notice  announces  that 
the  Service  has  determined  that  the 
designation  of  Littie  Rock  Grain 
Exchange  Trust  (LitUe  Rock)  will  not  be 
renewed.  The  Service  is  again 
requesting  applications  for  designation 
to  provide  official  services  under  the 
U.S.  Grain  Standards  Act,  as  Amended 
(Act)  in  the  area  serviced  by  LitUe  Rock. 

date:  Applications  to  be  postmarked  on 
or  before  June  6. 1988. 

address:  James  R.  Conrad.  Chief. 
Review  Branch,  Compliance  Division. 
FGIS,  USDA,  Room  1647  South  Building. 
P.O.  Box  96454.  Washington.  DC  20090- 
6454. 

FOR  FURTHER  INFORMATION  CONTACT 

James  R.  Conrad,  telephone  (202)  447- 
8525. 
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SUPPLEMENTARY  INFOMMATION:  This 
action  has  been  reviewed  and 
detennined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  announced  that  Little 
Rock's  designation  terminates  on  May 
31, 1988,  and  requested  applications  for 
o^icial  agency  designation  to  provide 
official  services  within  a  speciiRed 
geographic  area  in  the  December  7, 1987, 
Federal  Register  (52  FR  48384). 
Applications  were  to  be  postmarked  by 
January  4, 1987.  Little  Rock  was  the  only 
applicant  for  designation  and  it  applied 
for  designation  renewal  in  the  entire 
area  currently  assigned  to  that  agency. 

The  Service  announced  the  applicant 
name  in  the  February  2, 1987,  Federal 
Register  (53  FR  2861)  and  requested 
comments  on  the  ap^rficant's 
designation.  Comments  were  to  be 
postmarked  by  March  18. 1988;  none 
were  received. 

The  Service  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(f>[lMA)  of  the  Act; 
and,  in  accordance  with  section 
7(f)(1)(B),  determined  that,  pursuant  to 
section  7(g)(1)  of  the  Act  Little  Rock's 
designation  will  not  be  renewed.  In 
accordance  with  the  Act  and 
regulations,  the  designation  of  Little 
Rock  will  terminate  on  May  31, 1988. 

The  Service  is  again  requesting 
applications  for  designation  to  provide 
official  services  in  the  specified  | 

geographic  area. 

Section  7(f)(1)  of  the  Act  specifies  that 
the  Administrator  of  the  Service  is 
authorized,  upon  apph'cation  by  any 
qualified  agency  or  person,  to  designate 
such  agency  or  person  to  provide  official 
services  after  a  determination  is  made 
that  the  appHcant  is  better  able  than  any 
other  applicant  to  provide  official 
services  in  an  assigned  geographic  area. 

The  geographic  area,  in  the  States  of 
Arkansas  and  Texas,  which  may  be 
assigned  to  the  applicant  selected  for 
designation  is  as  follows: 

In  Arkansas: 

Boimded  on  the  North' by  the  northern 
Arkansas  State  line  from  the  western 
Benton  County  line  east  to  the  eastern 
Clay  County  line. 

Bounded  on  the  Bast  by  the  eastern 
Clay,  Greene,  Lawrence,  Jackson, 
Woodruff,  Monroe,  Arkansas,  Desha, 
and  Chicot  County  lines; 

Bounded  on  the  South  by  the  southern 
Arkansas  State  line  from  the  eastern 
Chicot  County  line  west  to  the  western 
Miller  Couty  line:  and 

Bounded  on  the  West  by  the  western 
Arkansas  State  line  from  the  southern 


Miller  Couty  line  north  to  the  northern 
Benton  County  line. 

In  Texas:  Bowie  and  Cass  Counties. 

An  exception  to  the  described 
geographic  area  is  the  following  location 
inside  the  area  which  has  been  and  will 
continue  to  be  serviced  by  the  following 
official  agency: 

Memphis  Grain  and  Hay  Association: 
Lockhart-Coleman  Grain  Company, 
Augusta,  Woodruff  County.  Arkansas. 

Interested  parties  are  hereby  given 
opportunity  to  apply  for  official  agency 
designation  to  provide  die  official 
services  in  the  geographic  area,  as 
specified  above,  under  the  provisions  of 
section  7(f)  of  the  Act  and  §  800.196(d) 
of  the  regulations  issued  thereunder. 
Section  7(g)(1)  of  the  Act  states  that 
designations  of  official  agencies  shall 
terminate  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in  the 
Act.  Accordingly,  designation  in  the 
specified  geographic  area  is  for  a  period 
not  to  exceed  3  years.  Parties  wishing  to 
apply  for  designation  should  contact  the 
Review  Branch,  Compliance  Division,  at 
the  address  listed  above  for  forms  and 
information. 

Applications  and  other  available 
infOTmabon  will  be  considered  in 
determining  which  appUcant  will  be 
designated  to  provide  official  services  in 
a  geographic  area. 

PersfMis  or  firms  located  in  this 
geographic  area  requiring  official 
inspection  service  should  contact  the 
FGIS  Stuttgart  Field  Office  at  (501)  673- 
2508  to  obtain  such  service  beginning 
June  1. 1968.  until  such  time  as  an 
applicant  is  desi^ated  to  perform 
official  services. 

Pub.  L.  94-582.  90  Stat.  2867.  as  amended  (7 
\J.S.C.netseq.] 

Date:  April  27. 1988. 
).T.  AbsUer, 

Director,  Compliance  Drviaioa. 
[FR  Doc.  88-9713  FQed  5-2-88;  8:45  un| 

BHXma  COOe  3410-CN-M 


Packer*  and  Stockyards 
AdmlnlstratkMi 

Amendment  to  CeiUnvatkNi  of  Central 
Rling  System;  Idaho 

The  Statewide  central  filing  system  of 
Idaho  has  been  previously  certified, 
pursuant  to  section  1324  of  the  Food 
Security  Act  of  198&.  on  the  basis  of 
information  submitted  by  Pete  T. 
Cenarrusa,  Secretary  of  State,  for  farm 
products  produced  in  that  State  (SI  FR 
34236.  Septembn-  28, 1986  and  51  FR 
36257.  October  0. 1986). 

The  same  system  is  hereby  certified 
on  the  basis  of  information  submitted  by 


Pete  T.  Canarrusa.  Secretary  of  Stale, 
for  additional  farm  products  produced  in 
that  State  as  follows:  Onion  seed. 
Garlic.  Radishes. 

This  is  issued  pursuant  to  authority 
delegated  by  the  Secretary  of 
Agriculture. 

Authority:  Sec.  1324(c)(2),  Piib.  L.  g9-19a  99 
Stat.  1535,  7  U.S.C.  1631(cK2):  7  CFR 
2.17(e)(3).  2.56(a)(3).  51  FR  22795. 

Dated:  April  27.  IMS. 
Bil.  (Bill)  Jonas. 

Administrator,  Packers  and Stockyarda 
Administration. 

(FR  Doc.  88-9719  Filed  5-2-88;  8:45  am] 
SaUNOOOM  MIS-NO-M 


ARMndntient  to  CeftMoHon  of  Centoai 
Filing  System;  Louisiana 

The  Statewide  central  fiUng  system  of 
Louisiana  has  been  previous^  certified, 
pursuant  to  section  1324  of  the  Food 
Security  Act  of  1985,  on  the  basis  of 
information  submitted  by  Bob  Odom, 
Commissioner  of  Agricnlture.  for  farm 
products  produced  in  dtat  State  (51  FR 
47036,  December  Sa  1968). 

The  same  system  is  hereby  certified 
on  the  basis  of  informatimi  submitted  by 
the  Louisiana  Department  of  Agriculture 
&  Forestry  for  an  additional  farm 
product  produced  in  that  Slate  as 
follows: 

Broccoli. 

This  is  issued  pursuant  \o  authority 
delegated  by  the  Secretary  of 
Agricultiue. 

Authority:  Sec.  1324(cN2).  Pub.  L  99-196. 99 
Stat.  1535.  7  U.S.C.  1631(cK2):  7  CFR 
2.17(eK3).  Z5fl(a)(3).  51  FR  22795. 

Dated:  April  27. 1988. 
B.H.  (BILL)  Jones. 

Administrator,  Packers  and  Stockyards 
Administration. 

[FR  Doc.  88-9720  Filed  5-2-88;  8e45  am) 
BNJJNQ  COOe  M1SH(0-« 


Soil  Conservatkxi  Servloe 

Upper  Contentnee  Creek  Watsrshedt 
FrankHn,  Johnston,  Nash.  Wake  and  • 
Wilson  Counties,  NC 

agencies:  North  Carolina  Department  of 
Natural  Resources  and  Community 
Development  and  the  United  States 
Department  of  Agriculture,  Soil 
Conservation  Service. 

ACTION:  Notice  of  finding  of  no 
significant  impact. 

summary:  Pursuant  to  section  102(2KC) 
of  the  National  Environmental  Policy 
Act  of  1969;  die  Council  of 

Environmental  Quality  Guidelines  (40 


CFR  Part  1500):  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650):  the  Division  of  Soil  and  Water 
Conservation.  North  Carolina 
Department  of  Natural  Resources  and 
Community  Development  and  the  Soil 
Conservation  Service,  United  States 
Department  of  Agriculture,  give  notice 
that  an  environmental  impact  statement 
is  not  being  prepared  for  the  Upper 
Contentnea  Creek  Watershed,  Franklin, 
Johnstron,  Nash,  Wake  and  Wilson 
Counties,  North  Carolina. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  W.  Sides,  Director,  Division  of 
Soil  and  Water  Conservation,  North 
Carolina  Department  of  Natural 
Resources  and  Community 
Development.  P.O.  Box  27687,  Raleigh, 
North  Carolina  27611,  Telephone  (919) 
733-2302  or  Bobbye  J.  Jones.  State 
Conservationist,  Soil  Conservation 
Service.  310  New  Bern  Avenue,  Room 
535.  Fifth  Floor.  Federal  Building, 
Raleigh,  North  Carolina  27601, 
Telephone  (919)  790-2888. 

SUPPLEMENTARY  INFORMATION:  The 

Environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Bobbye  J.  Jones.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project 

The  project  concerns  a  plan  for 
watershed  protection.  The  planned 
works  of  improvement  include 
accelerated  technical  and  financial 
assistance  to  apply  land  treatment 
measures  on  14.400  acres  of  cropland. 

The  Notice  of  A  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federaL  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
David  W.  Sides. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  ia  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904— Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  state 
and  loral  officials) 


Date:  April  22. 1988. 
Bobbye ).  Joom. 
State  ConaervationisL 
[FR  Doc.  88-9689  Filed  5-2-88:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 

Agency:  Office  of  the  Secretary, 
Procurement  and  Administrative 
Services. 

Title:  Uniform  Relocation  and  Real 
Property  Acquisition  for  Federal  and 
Federally  Assisted  Programs. 

Form  Number:  Agency — NA;  OMB — 
0605-0020. 

Type  of  Request  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  0  respondents;  1  reporting 
hours 

Needs  and  Uses:  Under  the  Uniform 
Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1970.  each  Federal  agency  is  required  to 
establish  regulations  to  ensure  that 
persons  displaced  by  the  Federal 
Acquisition  of  their  real  property  are 
compensated  for  the  acquisition. 
Commerce  has  had  no  acquisition  or 
relocation  activities  for  the  past  several 
years,  but  is  clearing  at  least  1  hour  in 
the  event  of  future  activity. 

Affected  Publia  Individuals  or 
households,  businesses  or  other  for- 
profit  institutions,  non-profit  institutions, 
and  small  businesses  or  organizations. 

Frequency:  On  occasion. 

Respondent's  obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer  John  Griffen.  395- 
7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  377-3271. 
Department  of  Commerce.  Room  H6622. 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
John  Griffen.  OMB  Desk  Officer.  Room 
3008  New  Executive  Office  Building. 
Wariiington.  DC  20503. 


Dated:  April  28, 19e& 
Edward  Mkhsls, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
iFR  Doc  88-9780  Filed  5-2-88:  8:45  am] 
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Patent  and  Trademark  Office 

Advisory  Committee  for  PatenU  and 
Trademarks;  Open  Meettoig 

agency:  Patent  and  Trademark  Office, 
Commerce. 

summary:  The  Committee  was 
established  on  December  17, 1986.  to 
advise  the  Patent  and  Trademark  Office 
on  domestic  and  foreign  patent  issues, 
international  trademark  matters,  the 
Administration  of  the  Office,  and  its 
office-wide  automation  program. 

TIME  AND  place:  May  20. 1988,  fi-om  9:00 
a.m.  to  4:30  p.m.  The  Committee  will 
meet  in  the  Commissioner's  Conference 
Room  at  the  Patent  and  Trademark 
Office,  Crystal  Parte  2.  Room  912.  in 
Crystal  City.  Ariington.  VA. 

agenda:  (1)  Public  Access  to  Automated 
Search  File.  (2)  Education  Outreach- 
Project  XL. 

PUBUC  observation:  The  meeting  will 
be  open  to  public  observation; 
approximately  12  seats  will  be  available 
for  the  public  on  a  first-come,  first- 
serve^  basis.  If  time  permits,  oral 
comments  by  the  public  of  no  more  than 
three  minutes  on  each  topic  within  the 
above  agenda  will  be  allowed.  Written 
comments  and  suggestions  will  be 
accepted  before  or  after  the  meeting  on 
any  of  the  agenda  matters. 

FOR  FURTHER  INFORMATION  CONTACT 

Donald  G.  Kelly.  Executive  Assistant  to 
the  Assistant  Secretary.  Crystal  Park  2. 
Suite  906.  Patent  and  Trademark  Office. 
Washington.  DC  20231.  Telephone:  703/ 
557-3071. 

Date:  April  28. 1988. 
Donald ).  Qidgg. 

Assistant  Secretary  and  Commissioner  of 

Patents  and  Trademarks. 

[FR  Doc.  88-9744  Filed  5-2-88:  8:45  am] 

■ILIJNQ  CODE  aStO-W-H 


COMMISSION  OF  FINE  ARTS 

Meeting 

The  Commission  of  Pine  Arts  next 
scheduled  meeting  is  Thursday,  May  19, 
1968  at  10  a.m.  in  the  Commission's 
offices  at  708  Jackson  Place  NW.. 
Washington.  DC  20006  to  discuss 
various  projects  affecting  the 
appearance  of  Washington.  DC 
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including  buildings,  memorials,  parks, 
etc.,  also  matters  of  design  referred  by 
other  agencies  of  the  government. 
Handicapped  persons  should  call  the 
ofRces  (566-1066)  for  details  concerning 
access  to  meetings. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to  Mr. 
Charles  Atherton,  Secretary, 
Commission  of  Fme  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Washington.  CK],  April  25, 1986. 
ChartM  H.  AtlMrton,  , 

Secretary. 
(FR  Doc.  88-9787  Filed  S-2-88;  8:45  ami 
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COminTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 


Announcing  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  and  Textlie  Products  Produced 
or  Manufactured  In  Peru 

April  27. 1988. 

AOCNCy:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
import  limits  for  the  new  agreement  I 
year.  I 

EFFECnvC  DATE  May  1, 1988. 

Autliarity:  Executive  Order  11651  of  March 
3,  .1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

FON  FUllTHEIt  INFOMMATION  CONTACT: 

Naomi  Freeman.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port. 
For  information  on  embargoes  and  quota 
re-openings,  call  (202)  377-3715. 
SUPPLCMCNTARY  INPOMMATION:  A  COpy 

of  the  current  Bilateral  Textile 
Agreement  between  the  Governments  of 
the  United  States  and  Peru  is  available 
from  the  Textiles  Division.  Economic 
Bureau,  U.S.  Department  of  State,  (202) 
647-1998. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  correlation:  Textile  and 
Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Aimotated  (see  Federal  Register  notice 
52  FR  47745.  dated  December  11. 19871. 


The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
lames  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Cominittes  for  ths  ImplenMntabon  of  Textile 
Agvoenients 

April  27, 198a 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854],  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  )uly  31. 1986; 
pursuant  to  the  Bilateral  Cotton.  Wool  and 
Man-Made  Fiber  Textile  Agreement  of 
January  3, 1985.  as  amended,  between  the 
Governments  of  the  United  States  and  Peru: 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972.  as 
amended,  you  are  directed  to  prohibit, 
effective  on  May  1, 1988,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consiunption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Peru  and 
exported  during  the  twelve-month  period 
beginning  on  May  1. 1988  and  extending 
through  April  3a  1989,  in  excess  of  the 
following  restraint  limits: 


Categoty 

12-mo.  restrairtt  limit 

219 

26.312.017  square  yds. 
12.975.789  square  yds. 

220 

226/313._ 

24.996.370  square  yds  ot  wtiich  rwt 

more  ttian  3.556.11S  square  yds 

shall  t>e  In  Category  226. 

300 

3.000,000  pds. 

301 

2.2SO.000  pd*. 
4.716.866  square  yds. 

315 

317/326 

19,845.739  square  yds.  of  wl^ict)  not 

more  ttian  6.014,574  square  yds. 

Shalt  be  in  Category  326. 

Cotton 

Apparel 

Group: 

330-359. 

10,000,000  square  yds.  equivalent 

asa 

group. 

SuWevei 

Within  tho 

Group: 

338/339 

515.205  doz.  o<  which  not  more  ttwn 

343.470  doz.  sheH  be  m  Catego- 

ries 338-S/339-S'. 

Wool  Group: 

400-469, 

4,000.000  square  yds.  equivaient 

asa 

group. 

, 

Sublevel 

within  Itie 

Group: 

410 

1.500.000  square  yds. 

■  Categories  338-S/339-S.  only  TSUSA  numbort 
381.0240.  361.0425.  361.3516.  361.4020.  381.4130. 
361.4337.  381.6610.  361.8506,  381.9924.  384.0216. 


384.0223,  384.0229.  384.0232.  384.2618.  384.2930. 
384.2970  and  364.3437  In  Category  338:  and 
384.0213,  384.0214.  384.0217.  384.02i»,  384.0227. 
364.0230,  384.0231,  384.0233,  384.0235,  384.0330, 
384.0461,  384.2704,  384.2815,  384.2816,  384.2821, 
364.2934.  384.2935.  384.2950,  384.2960.  364.2960, 
364.3439,  384.3441,  384.3462,  384.5404.  384.7704 
and  384.9517  in  Category  338. 

Trade  faUing  into  the  category  limit  for  the 
periods  May  1, 1987  through  December  31, 

1987  and  January  1, 1986  through  April  30. 

1988  shall  he  charged  against  those  levels  of 
restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  those  periods  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  restraint  limits  set  forth  above  are 
subject  to  adjustment  in  the  future  under  the 
provisions  of  the  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Peru. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerio  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  H.  Babb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc  88-9607  Filed  5>2-88;  8:45  am) 
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Requirements  for  Participation  In  ttte 
Special  Regime  Under  U.S.-Mexico 
Textile  Agreement 

April  29, 1988. 

AOCNCV:  Committee  for  the 
Implementation  of  Textile  Agreements. 

action:  Notice  of  requirements  for 
participation  in  the  Special  Regime 
under  the  U.S.-Mexico  textile  agreement. 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956  (7  U.S.C.  1854),  as  amended: 
Executive  Order  11561  (March  3. 1975). 

Background 

On  February  17, 1988,  the  Government 
of  the  United  States  and  the 
Government  of  Mexico  entered  into  a 
new  textile  agreement,  effective  January 
1, 1988.  Under  the  terms  of  that 
agreement  a  Special  Regime  was 
established  under  which  a  number  of 
categories  were  placed  under  quotas 
which  distinguish  between  Mexican 
products  produced  from  foreign  fabric 
and  Mexican  products  assembled  from 
U.S.  formed  and  cut  fabrics.  In  essence, 
each  category  has  a  sublimit  for 
products  that  are  not  assembled  from 
U.S.  formed  and  cut  fabrics.  A  copy  of 
the  bilateral  agreement  is  available  from 


the  Textiles  Division.  Economic  Bureau. 
U.S.  Department  of  State.  202-647-1998. 
To  implement  the  Special  Regime,  the 
Committee  for  the  Implementation  of 
Textile  Agreements  (CTTA)  has 
determined  that  it  is  necessary  to 
require  that  (1)  the  same  fins  act  as  both 
exporter  of  the  cut  fabric  parts  to 
Mexico  and  importer  into  the  United 
States  of  the  fissembled  products  made 
from  those  parts,  (2)  participating  firms 
complete  a  Form  ITA-370P  (described 
below),  and  (3)  all  exportations  and 
importations  imder  the  Special  Regime 
be  completed  at  a  Customs  port  on  the 
U.S.-Mexico  border.  The  U.S.  Customs 
Service  is  directed  to  determine  whether 
the  requirements  set  forth  in  this  notice 
are  met  and  to  charge  all  products 
subject  to  the  Special  Regime  to  the 
applicable  quota. 

Completioo  of  Form  iTA-STOP 

Form  ITA-370P  was  originally 
designed  for  use  in  connection  with  the 
Special  Access  Program  for  Caribbean 
Basin  countries.  It  is  expected  that  the 
form  will  be  revised  to  delete  all 
references  to  the  Caribbean.  Pending 
such  revisions,  the  form's  references  to 
Caribbean  coimtries  should  be 
disregarded.  Copies  of  Form  ITA-370P 
are  available  from  the  Government 
Printing  Office,  Washington.  DC, 
telephone  202-783-3238.  stock  nimiber 
003-009-00505-1,  at  a  cost  of  $29  per  100 
copies. 

Form  rrA-370P  is  a  three-part 
document  with  two  pre-carboned  copies. 
Each  part  of  the  docimient,  the  Shipper's 
Declaration.  Assembler's  Declaration, 
and  the  Importer's  Declaration,  is  in  the 
form  of  a  certification  which  must  be 
completed  and  signed.  Falsification  of  a 
certification  will  subject  the  certifying 
officer  and  the  participating  firm  to 
criminal  and  civil  penalties.  Such 
penalties  are  authorized  imder  18  U.S.C. 
1001  and  19  U.S.C.  1592,  See  also 
S  162.70.  et  seq..  Customs  Regulations 
(19  CFR  162.70  et  seq.). 

Participation  in  the  Special  Regime 
and  treatment  of  merchandise  under  the 
Special  Regime  are  strictly  subject  to 
fulfillment  of  the  requirements  of  die 
Special  Regime.  The  form  therefore 
states  that  firms  found  to  have  falsified 
certifications  may  be  precluded  from 
future  participation  in  the  Special 
Regime. 

The  Shipper's  Declaradon 

At  the  time  of  exportation  to  Mexico 
of  fabric  parts  from  the  United  States, 
firms  intending  these  goods  to  be  treated 
imder  the  Special  Regime  must  present 
to  the  U.S.  Customs  Siervice  a  Form 
rrA-370P  with  a  completed  Shipper's 
Declaration.  Form  ITA-370P  instructs 


the  shipper  to  retain  invoices 
establishing  that  the  fabric  components 
are  U.S.  formed  and  cut  and  to  describe 
the  parts  being  exported,  "including  the 
weight  and  quantity  of  parts,  the  fabric, 
including  fabric  weight,  yarn  size,  thread 
count,  fiber  content,  pattern,  and  color 
and  the  U.S.  manufacturer(s)  of  the 
fabric  and  the  U.S.  firm  cuttbig  the 
fabric." 

It  is  the  understanding  of  CITA  and  of 
the  Customs  Service  that  it  may  not  be 
possible  for  all  firms  to  supply  all  of  the 
detail  listed  above.  Some  information 
may  not  be  available  or  necessary  in  all 
instances.  The  purpose  of  the 
description  requirement  is  to  permit 
Customs  inspectors  to  conduct  a  visual 
inspection  of  the  fabric  parts  and 
compare  it  with  the  written  description 
to  determine  whether  the  exported  parts 
are  what  they  purport  to  be.  TTius.  firms 
should  include  as  much  detail  as 
possible,  either  on  the  form  itself,  if 
there  is  sufficient  space,  or  by  attached 
invoices,  other  documentation,  or  a 
continuation  sheet.  Firms  need  not 
attach  invoices  if  they  sufficienUy 
describe  the  merchandise  on  the  form, 
although  documentation  of  U.S.  origin, 
such  as  invoices,  cutting  docimients,  or 
signed  affidavits  by  suppliers,  must  be 
retained  in  a  firm's  files.  Signed 
affidavits  by  suppliers  should  be 
retained  if  invoices  or  cutting  tickets  are 
not  available. 

Vertically  integrated  firms,  i.e.,  firms 
which  both  form  and  cut  fabric,  should 
retain  an  internal  transfer  document  or 
other  documentary  proof  that  they 
formed  the  fabric  in  the  United  States. 
These  invoices  or  internal  transfer 
documents  must  comply  with  the 
requirements  of  the  Textile  Fiber 
Products  Identification  Act,  15  U.S.C.  70 
et  seq.  and  the  Federal  Trade 
Commission  Rules  and  Regulations 
thereunder,  16  CFR  Part  303,  and 
identify  the  fabric  as  entirely  formed  in 
the  United  States.  See  Rule  33  of  the 
Federal  Trade  Commission  regulations 
(16  CFR  303.31). 

If  documents  are  attached  to  Form 
ITA-370P,  either  to  provide  additional 
proof  of  U.S.  origin  or  because  of 
insufficient  space  on  the  form, 
information  should  be  included  on  the 
form  identifying  and  explaining  the 
attachments.  These  documents  should 
be  stapled  to  the  form  and  include  some 
identification  tying  them  to  that 
particular  form. 

Firms  may  provide  total  weight  for  all 
fabric  parts  for  each  style,  rather  than 
listing  the  wei^t  for  each  of  the 
components  being  exported.  It  is 
recommended  that  firms  provide 
explanatory  information  in  instances 
where  terminology  is  not  generally 


recognized.  For  example,  instead  of 
listing  a  color  as  "bermuda,"  a  firm 
should  include  a  definition  of  that  color, 
such  as  "purple." 

At  the  time  of  exportation,  the  Custom 
port  will  verify  the  form  by  assigning  it  a 
four-digit  control  number  and  signing  it. 
The  Customs  port  will  retain  the  original 
(top)  copy  of  fhe  form  and  forward  tiiat 
copy  to  the  appropriate  district  office.  A 
second  copy  of  the  form  will  be  retained 
by  the  port  of  export  and  the  third  copy 
is  to  accompany  the  cut  parts  to  Mexico. 
Any  number  of  copies  of  the  form  may 
be  made  once  the  Shippper's 
Declaration  portion  of  the  form  has  been 
completed  and  Customs  has  signed  the 
form  and  assigned  a  control  number. 

The  Assembler's  Declaration 

For  each  shipment  of  parts  that  has 
been  assembled  in  Mexico  and  is  ready 
to  be  exported  to  the  United  States,  the 
assembler  will  complete  the 
Assembler's  Declaration  portion  of  form 
ITA-370P. 

The  Importer's  Declaration 

At  the  time  of  entry  into  the  United 
States  of  the  assembled  goods,  the  U.S. 
importer  must  have  completed  the 
Importer's  Declaration  portion  of  form 
rrA-370P,  certifying  the  quantity  and 
products  assembled  from  the  U.S. 
formed  and  cut  fabric,  and  must  present 
it  to  the  Customs  port  of  entry  as  part  of 
the  entry  package.  The  entry  package 
also  must  contain  a  valid  visa,  as 
required  imder  the  terms  of  the 
agreement  with  Mexico,  and  a  country 
of  origin  textile  declaration,  in 
accordance  with  §  12.130.  Customs 
Regulations  (19  CFR  12.130). 

The  port  of  importation  will  contact 
the  district  office  to  determine  whether 
entry  may  be  permitted  against  the 
particular  form.  Merchandise  will  be 
eligible  for  entry  under  the  following 
conditions:  (1)  If  the  shipper  of  the  cut 
parts  and  the  importer  of  the  assembled 
products  are  the  same  firm;  (2)  the  port 
determines  that  an  original  verified  form 
is  on  file  with  the  district  office;  (3)  the 
port  determines  frtnn  the  district  office 
that  entries  may  be  made  against  the 
quantity  indicated  on  the  form;  and  (4) 
the  port  determines  that  all  other  entry 
requirements  are  met. 

Signatures  on  Form  ITA-370P 

The  Shipper's  Declaration  portion  of 
the  form  must  be  signed  by  a 
"responsible  manager"  of  the  exporting 
firm.  The  Importer's  Declaration  may  be 
signed  by  either  a  "responsible 
manager"  of  the  firm  or  by  the 
"responsible  agent"  for  the  firm.  In  each 
instance,  the  person  signing  must  be 
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knowledgeable  about  the  shipment  and 
acting  on  behalf  of  the  Hrm  participating 
in  the  Special  Regime.  Facsimile 
signatures  are  acceptable  in  both 
instances  under  the  following 
conditions:  A  firm  wishing  to  use 
facsimile  signatures  for  the  Shipper's 
Declaration  must  submit  a  letter  of 
intent  to  the  Customs  Service  ports  of 
export  and  to  any  anticipated  ports  of 
import  A  firm  wishing  to  use  facsimile 
signatures  for  the  Importer's  Declaration 
must  submit  a  letter  of  intent  to  any 
anticipated  ports  of  importation.  The 
letters  should  contain  both  an  original 
and  a  facsimile  signature.  Customs  will 
keep  the  letters  on  file  for  reference  on 
Special  Regime  shipments  by  these 
firms.  In  no  case  will  a  copy  of  a 
signature  be  accepted.  A  facsimile 
signature  will  not  be  accepted  for  the 
Assembler's  Declaration. 

Multiple  Styles  or  Categories  I 

A  single  form  ITA-370P  may  be  used 
for  multiple  styles,  multiple  categories, 
and  multiple  fabrics,  patterns  or  colors 
of  assembled  products.  For  example,  a 
single  form  rTA-370Pmay  accompany  a 
shipment  that  includes  two  or  more 
styles  of  blouses  in  two  or  more  colors, 
or  a  shipment  that  includes  two  or  more 
products  or  categories,  such  as  a  shirt 
and  trousers.  It  is  necessary,  however, 
that  the  expected  total  quantity  of 
assembled  products  for  each  category 
be  provided.  Further,  the  Shipper's 
Declaration  should  indicate  Uie  quantity 
of  each  style,  product,  or  different 
fabrication  so  that  an  accurate  audit 
may  be  conducted  if  necessary. 

Definition  of  U.S.  Formed  and  Cut 
Fabric 

To  qualify  for  the  Special  Regime, 
products  must  he  eligible  for  entry  under 
TSUS  item  number  807.0010,  a  subset  of 
TSUS  item  number  807.  (Under  the 
Harmonized  System,  such  items  will  be 
entered  under  USTS  item  number 
9802.00.8010.)  Under  TSUS  807.0010  (and 
USTS  9802.00.8010),  all  fabric 
components  (with  the  exception  of 
findings,  trimmings  and  elastic  strips  of 
less  than  one  inch  in  width,  not 
exceeding  25  percent  of  the  cost  of  the 
components  of  the  assembled  product) 
must  be  U.S.  formed  and  cut.  Greige 
goods  imported  into  the  United  States 
and  then  finished  in  the  United  States 
do  not  qualify  under  the  Special  Regime 
because  such  fabric  is  foreign-formed. 

Fabric  that,  under  rule  33  of  the 
Federal  Trade  Commission  regulations 
(16  CFR  303.33),  would  have  to  be 
labeled  "imported  cloth,  finished  in  the 
USA"  or  "Made  in  [foreign  country], 
finished  in  USA"  does  not  qualify  as 


U.S.  formed  fabric  and  does  not  qualify 
for  treatment  under  the  Special  Regime. 
Fabric  that  is  woven  or  knitted  in  the 
United  States  from  foreign  yam  is 
considered  U.S.  formed  for  the  purposes 
of  the  Special  Regime.  Except  as 
described  below,  the  U.S.  formed  and 
cut  fabric  requirement  applies  to  all 
textile  components  of  the  assembled 
product,  including  linings  and 
pocketings. 

Findings,  Trimmings  and  Elastic  Strips 
of  Less  than  1' in  Width 

Findings,  trimmings  and  elastic  strips 
of  less  than  one  inch  in  width 
incorporated  into  the  assembled 
products  may  be  of  foreign  origin 
provided  they  do  not  exceed  25  percent 
of  the  cost  of  the  components  of  the 
assembled  product.  Examples  of 
findings  and  trimmings  are  sewing 
thread,  hooks  and  eyes,  snaps,  buttons, 
"bow  buds,"  decorative  lace  trim, 
zippers,  including  zipper  tapes,  and 
labels.  The  exception  for  foreign  origin 
elastic  strips  is  limited  to  those  elastic* 
strips  of  less  than  one  inch  in  width 
used  in  the  manufacturer  of  brassieres. 

To  establish  that  foreign  origin 
findings,  trimmings  and  elastic  strips  do 
not  exceed  25  percent  of  the  cost  of  the 
components  of  the  assembled  product, 
firms  may  file  with  the  port  of 
verification  (the  port  of  export)  a  list  of 
the  unit  cost  of  each  of  the  components 
and  then  certify  on  the  form  n'A-370P 
that  the  foreign  origin  findings, 
trimmings  and  elastic  strips  do  not 
exceed  25  percent  of  the  cost  of  the 
components  of  the  assembled  product.  It 
is  not  necessary  to  include  ell  unit  cost 
information  on  each  form  ITA-370P  if 
that  information  has  been  filed  with  the 
port  of  export.  On  the  form  ITA-370P, 
however,  it  should  be  stated  that  the 
unit  cost  data  is  on  file  with  the  port  of 
verification. 

Border  Ports  and  District  Offices 

Participation  in  the  Special  Regime  is 
limited  to  the  28  ports  located  on  the 
United  States-Mexico  border.  Further, 
because  each  of  the  four  district  offices 
located  on  the  border  will  act  as  the 
"central  office"  for  all  Special  Regime 
shipments  within  its  district,  the  port  of 
importation  must  be  within  the  same 
district  as  the  port  of  exportation.  The 
four  Customs  district  offices  on  the 
border  are:  Laredo,  Texas;  EI  Paso, 
Texas;  San  Diego,  California;  and 
Nogales,  Arizona.  Thus,  a  Special 
Regime  shipment  exported  to  Mexico 
from  a  port  within  the  El  Paso  district 
may  be  imported  through  the  same  port 
from  which  it  exited  or  through  any 
other  port  within  the  El  Paso  district,  but 


it  may  not  be  entered  through  a  port 
outside  the  El  Paso  district. 

The  visa  requirements  under  the  terms 
of  the  agreement  between  the  United 
States  and  Mexico  will  be  published  in 
the  Federal  Register  by  separate  notice. 
That  notice  also  will  identify  the 
effective  date  for  the  use  of  form  ITA- 
370P. 

Requests  for  additional  information  or 
clarification  of  the  requirements  and 
procedures  for  participation  in  the 
Special  Regime  should  be  made  in 
writing  to  the  Chairman  of  CTTA, 
Department  of  Commerce,  Room  H3100, 
Washington,  DC  20230. 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
has  determined  that  this  action  falls 
within  the  foreign  affairs  exception  to 
the  rulemaking  provisions  of  5  U.S.C.  553 
{a)(l). 

James  H.  Babb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[PR  Doc.  88-9821  Filed  4-29-^8;  12:50  pm)     • 

MLUNQ  COOE  3S10-DR-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army 
Science  Board  (ASB). 

Dates  of  Meeting:  23-24  May  1988. 

Time  of  Meetings:  0800-1700  hours, 
each  day. 

Place:  San  Diego,  California. 

Agenda:  The  Army  Science  Board  Ad 
Hoc  Subgroup  for  Tactical  Applications 
of  Directed  &iergy  Weapons  (DEW)  will 
meet  for  the  purpose  of  drafting  an 
interim  report.  "This  meeting  will  be 
closed  to  the  public  in  accordance  with  . 
section  552b(c)  of  Tide  5,  U.S.C, 
specifically  subparagraph  (1)  thereof, 
and  Tide  5,  U.S.C,  Appendix  2, 
subsection  10(d).  The  classified  and 
unclassified  matters  and  proprietary 
information  to  be  discussed  are  so 
inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the 
meeting.  Contact  the  Army  Science 
Board  Administrative  Office,  Sally 
Warner,  for  further  information  at  (202) 
695-3039  or  695-7046. 
Sally  A.  Wamer, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  88-9746  Filed  5-2-88;  8:45  am] 

BNXmO  COOE  37KMN-M 


DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

Ctiapter  2,  Education  Consolidation 
and  Improvement  Act  of  1981;  Intent 
to  Repay  to  ttie  Oakland  (Callfomla) 
Unified  School  District  Funds 
Recovered  as  a  Resutt  of  a  Final  Audit 
Determination 

.  aoency:  Department  of  Education. 
action:  Notice  of  intent  to  award 
grantback  funds. 

summary:  Under  section  456  of  the 
General  Education  Provisions  Act 
(GEPA)  (20  U.S.C.  1234e),  the  U.S. 
Secretary  of  Education: (Secretary) 
intends  to  repay  to  the  Oakland  Unified 
School  DisUict  (OUSD)  under  a 
grantback  arrangement  an  amount  equal 
to  75  percent  of  the  funds  recovered  by 
the  U.S.  Department  of  Education 
(Department)  as  a  result  of  a  final  audit 
determination.  This  notice  describes  the 
OUSD's  plan  for  the  use  of  the  repaid 
funds  and  the  terms  and  conditions 
under  which  the  Secretary  intends  to 
make  those  funds  available.  The  notice 
invites  commehts  on  the  proposed 
grantback. 

DATES:  Comments  must  be  recieved  on 
or  before  June  2, 1988. 
ADDRESSES:  All  comments  concerning 
this  notice  should  be  addressed  to  Mr. 
Ramon  Ruiz,  Deputy  Director.  Division 
.of  Educational  Support.  U.S.  Department 
of  Education,  400  Maryland  Avenue 
SW.,  Mail  Stop  6284,  Washington.  DC 
20202. 

RM  FURTHER  INFORMATION  CONTACT: 

Mr.  Ramon  Ruiz.  Telephone:  (202)  732- 
4059. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

•    In  February  1986,  the  Department 
recovered  $2,093  in  setUement  of  a  claim 
arising  from  an  audit  of  the  Oakland 
Unified  School  Dishict  (OUSD)  for  the 
period  January  1, 1980,  through 
November  30. 1980.  The  claim  invblved 
the  OUSD's  administration  of  its  Cities 
in  Schools  (CIS)  project  under  Tide  III  of 
the  Elementary  and  Secondary 
Education  Act  of  1965  (20  U.S.C.  2943 
(Supp.  V  1981)).  In  particular,  the 
auditors  concluded  that  the  OUSD  had 
improperly  transferred  $4,000  of  grant 
funds  under  its  CIS  program  to  a  CIS 
program  in  the  Bronx,  New  York, 
without  receiving  any  services  in  return. 
Costs  charged  to  a  grant  program  must 
be  "necessary  and  reasonable  for  proper 
and  efficient  administration  of  the  grant 
program,"  45  CFR  Part  74,  Appendix  C, 
Part  I.C.l.a  (1979)  and  may  "not  be 
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allocable  to  or  included  as  a  cost  of  any 
other  federally  financed  program  in 
either  the  current  or  a  prior  perioa,"  45 
CFR  Part  74,  Appendix  C.  Part  I.C.l.f 
(1979).  Accordingly,  the  Department 
upheld  the  auditors'  finding  and 
required  the  OUSD  to  refimd  $4,186  for 
the  improper  transfer  of  funds  and 
related  indirect  costs. 

B.  Authorify  for  Awarding  a  Grantback 

Section  456(a)  of  GEPA  provides  that 
whenever  the  Secretary  has  recovered 
funds  following  a  final  audit 
determination  with  respect  to  an 
applicable  program,  the  Secretary  may 
consider  those  funds  to  be  additional 
funds  available  for  that  program  and 
may  arrange  to  repay  to  the  school 
district  affected  by  that  determination 
an  amount  not  to  exceed  75  percent  of 
the  recovered  funds.  The  Secretary  may 
enter  into  this  "grantback"  arrangement 
if  the  Secretary  determines  that 

(1)  The  practices  and  procedures  of 
the  school  district  that  resulted  in  the 
audit  determination  have  been  corrected 
and  the  school  district  is,  in  all  other 
respects,  in  compliance  with  the 
requirements  of  the  applicable  program; 

(2)  The  school  district  has  submitted 
to  the  Secretary  a  plan  for  the  use  of  the 
funds  to  be  awarded  under  the 
grantback  arrangement  that  meets  the 
requirements  of  the  program  and,  to  the 
extent  possible,  benefits  the  population 
that  was  affected  by  the  failure  to 
comply  or  by  the  misexpenditures  that 
resulted  in  the  audit  exception;  and 

(3)  The  use  of  the  funds  to  be  awarded 
under  the  grantback  arrangement  in 
accordance  with  the  school  district's 
plan  would  serve  to  achieve  the 
purposes  of  the  program  under  which 
the  funds  were  originally  granted. 

C.  Plan  for  Use  of  Funds  Awarded 
Under  a  Grantback  Arrangement 

Pursuant  to  section  456(a)(2)  of  GEPA, 
the  OUSD  has  applied  for  a  grantback  of 
$1,570  and  has  submitted  a  plan  for  use 
of  the  grantback  funds  under  Chapter  2 
of  the  Education  Consolidation  and 
Improvement  Act  of  1981  (20  U.S.C. 
3811-3876).  Aldiough  die  final  audit 
determination  against  the  OUSD 
resulted  from  the  improper  transfer  of 
CIS  funds  under  Title  III,  Title  III  has 
been  repealed  and  its  purposes 
consolidated  into  Chapter  2.  Therefore, 
the  grantback  funds  would  be  used 
under  Chapter  2,  although  only  for 
purposes  authorized  under  the  CIS 
program. 

Under  its  plan,  the  OUSD  proposes  to 
use  the  grantback  funds  to  help  reduce 
the  physical  and  cultural  isolation  of 
students  in  Marcus  Foster  Middle 
School  and  to  provide  educational  and 


cultural  enrichment  activities  to 
increase  those  students'  academic 
achievement.  The  student  population  is 
93%  black,  5%  Asian,  and  1%  Hispanic. 
Ninety-seven  percent  of  the  students  are 
&t)m  families  receiving  Aid  to  Families 
widi  Dependent  Children.  Specifically, 
the  OUSD  plans  to  conduct  field  trips  to 
the  State  Capitol,  the  Oakland  Museum, 
and  the  Exploratorium.  The  grantback 
funds  would  be  used  to  assist  with 
transporation  to  and  from  activities  and 
admission  fees. 

D.  The  Secretary's  Determinadon 

The  Secretary  has  carefully  reviewed 
tiiat  OUSD's  grantback  request,  the 
OUSD's  plan,  and  other  information 
submitted  by  the  OUSD.  Based  upon 
that  review,  the  Secretary  has 
determined  that  the  conditions  under 
section  456  of  GEPA  have  been  met. 

These  determinations  are  based  upon 
the  best  information  available  to  the 
Secretary  at  the  present  time.  If  diis 
information  is  not  accurate  or  complete, 
the  Secretary  is  not  precluded  from 
taking  appropriate  administrative 
action. 

E.  Notice  of  the  Secretary's  Intent  to 
Enter  Into  a  Grantback  Arrangement 

Section  456(d)  of  GEPA  requires  that, 
at  least  thirty  days  prior  to  entering  into 
an  arrangement  to  award  funds  under  a 
grantback,  the  Secretary  must  publish  in 
the  Federal  Register  a  notice  of  intent  to 
do  so,  and  the  terms  and  conditions 
under  which  the  payment  will  be  made. 

In  accordance  with  section  456(d)  of 
GEPA,  notice  is  hereby  given  that  the 
Secretary  intends  to  make  funds 
available  to  the  OUSD  under  a 
grantback  arrangement.  The  grantback 
award  would  be  in  the  amount  of  $1,570. 
which  is  75  percent  of  the  funds 
recovered  by  the  Department  as  a  result 
of  the  final  audit  determination. 

F.  Terms  and  Conditions  Under  Which 
Payment  Under  a  Grantback 
Arrangement  Would  Be  Made 

Section  456(b)  of  GEPA  provides  that 
any  payments  made  under  a  grantback 
arrangement  shall  be  subject  to  terms 
and  conditions  that  the  Secretary  deems 
necessary  to  accomplish  the  proposes  of 
the  affected  program,  including  the 
submission  of  periodic  reports  on  the 
use  of  the  repaid  funds  and  evidence 
that  the  school  district  has  consulted 
with  students  or  representatives  of  the 
population  that  would  benefit  from  the 
grantback  award. 

The  OUSD  agrees  to  comply  with  the 
following  terms  and  conditions  under 
which  payment  under  a  grantback 
arrangement  would  be  made: 
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(1)  The  OUSD  will  expend  the  funds 
awarded  under  the  grantback  in  | 
accordance  with — 

(a)  All  applicable  statutory  and 
regulatory  requirentents; 

(b)  The  plan  diat  the  OUSO  si^mitted 
and  any  amendments  to  that  plan  that 
are  approved  in  advance  by  the 
Secretary;  and 

(c)  The  budget  -was  submitted  wrth  the 
plan  and  any  amendments  to  the  budget 
that  are  ap)proved  m  advance  by  the 
Secretary. 

(2)  Pursuant  to  section  456(c)  of  GEPA. 
the  OUSD  will  obligate  all  funds 
received  under  this  grantback  not  later 
than  September  30, 1989. 

(3)  The  OUSD  wiH,  not  later  than 
January  1, 1990,  submit  a  report  to  the 
Secretary  that — 

(a)  Indicates  that  the  funck  awarded 
under  the  grantback  have  been  spent  in 
accordance  with  the  proposed  plan  and 
approved  badget; 

(b)  Shows  that  the  funds  awarded 
under  the  grantback  have  been 
liquidated:  and 

(c)  Describes  the  results  and 
effectiveness  of  the  project  for  whidi  the 
funds  were  spent. 

(4)  The  OUSD  will  maintain  separate 
accounting  records  documenting  the 
expenditure  of  the  grantback  funds. 

[Catalog  of  Federal  Domestic  Assistance 
(CFDA)  Number  84.151;  Chapter  2  of  the 
Education  Consolidation  and  fanprovement 
Act  of  1961) 

Dated:  April  28. 1988. 
William ).  Bennett, 
Secretary  of  Education. 
[FR  Doc.  88-9786  Filed  *-2-8a;  845  Am] 

aiLUNG  CODE  400»41-M 


DEPARTMENT  OF  ENERGY 

Morgantown  Energy  Tectmology 
Center;  Financial  Assistance  Award 
(Grant),  Restriction  of  Engll>Hlty 
(Grant);  University  of  Arltansas  I 

agency:  U.S.  Department  of  Energy 
(DOE),  Morgantown  Energy  Technology 
Center. 

action:  Notice  of  restricted  eligibility 
for  grant  award. 

summary:  The  DOE,  Morgantown 
Energy  Technology  Center,  in 
accordance  with  10  CFR  600.7(b).  gives 
notice  of  its  plans  to  award  a  grant  to 
the  University  of  Arkansas  in  the 
amount  of  $400,000. 

DOE  has  determined  that  the 
eligibility  for  this  grant  award  shall  be 
limited  to  the  University  of  Arkansas 
based  upon  the  following  information. 

This  research  program  is  for  the 
purpose  of  advancing  die  technologies 


of  the  solvent  extracdon  of  southern 
U.S.  taj  sands.  Tbe  project  will  devriop 
data  to  allow  the  evalnstion  of  the 
solvent  bitomea  extraction  process,  and 
to  determine  the  feasibility  of  •  pikit 
plant  for  the  process.  Tbe  University  of 
Arkansas  has  pot  together  a  profetX 
team  coiiMJNliag  of  their  own 
researchers,  those  of  Minerals 
Resources  Institute  (MR!)  and  those  of 
Diversified  Petroleum  Recovery.  Inc. 
(DPR).  With  these  resources,  the 
University  of  Arkansas  is  able  to  focus 
many  years  <rf  rriated  expertise, 
considerable  equipment,  and  required 
patents  into  a  very  cohensive  team 
which  can  provide  the  full  spectrum  of 
skills  needed  to  conduct  a 
comprehensive  tar  sand  research 
project.  The  DOE  is  interested  in 
sponsoring  this  research  and  has 
determined  that  it  is  appropriate  to 
make  this  award  to  the  University  of 
Arkansas  on  a  restricted  eligibi^ty 
basis. 

FOR  FURTHER  INFORMATION  CONTACT: 

G.  Richard  Marron,  U.S.  Department  of 
Energy.  Morgantown  Energy  Technology 
Center,  Laramie  Project  Office,  P.O.  Box 
1189,  Laramie,  WY  82070.  Telephone: 
(307)  721-243r.  Procurement  Request  Na 
21-88MC25043,00a 

Date:  April  2, 198& 
Ronald  E.  Cooa. 

Director,  Acquisiticm  and  Assistance 
Division,  Margantown  Energy  Technology 
Center. 

(FR  Doc.  88-9772  Filed  5-3-88: 8:45  am| 

aiUJNQ  cooc  M9B-(n-M 


Morgantown  Energy  Technology 
Center;  Financial  Assistance  Award 
(Grant),  Restriction  of  ERgRiiiity 
(Grant):  UnWersity  of  Utah 

agency:  U.S.  Department  of  Energy 
(DOE),  Morgantown  Energy  Technology 
Center. 

action:  Notice  oS  restricted  eligibility 
for  grant  award. 

summary:  The  DOE,  Morsantown 

Energy  Technology  Center,  in 
accordance  with  10  CFR  600.7(b),  gives 
notice  of  its  plans  to  award  a  grant  to 
the  University  of  Utah  in  the  amount  of 
$400,000. 

DOE  has  determined  that  the 
eligibility  for  diis  grant  award  shall  be 
limited  to  the  Uiuversity  of  Utah  based 
upon  the  following  information. 

This  research  program  is  for  the 
purpose  of  advancing  the  technologies 
of  the  water-assisted  and  modified 
water-assisted,  fluidized  bed.  fhiidixed- 
bed  heat  pipe  coupled  and  rotary  kiln 
processes  for  extracting  bitumen  from 


western  tar  sands  in  order  Aat  valid 
evaluations  of  their  commercial 
potentials  are  possible.  The  research  is 
a  continuation  of  research  which  has 
been  condected  lor  an^y  yean  at  the 
Univeraity  by  the  e^ae  reeeareli  team. 
This  team  has  eevcral  ]Mlenls  oa  related 
recovery  processes,  aitgrading 
techniques,  and  catalyst  uses. 
Additionally,  the  University  already  has 
a  place  several  millions  of  dollars  worth 
of  operating  equipment  which  is  direcdy 
useful  for  this  research.  The  DOE  is 
interested  in  sponsoring  this  research 
and  has  detetmiaed  that  it  is 
appropriate  to  mals  this  award  to  the 
University  of  Utah  on  a  restricted 
eligibifity  basis. 

TOR  FURTMEW  INFORMATION  CONTACT:  G. 

Richard  Marron.  U.S.  Department  (A 
Energy,  Morgantown  Enetgy  Technology 
Center,  Laramie  Project  OfRce,  P.O.  Box 
1189,  Laramie.  WY  82070.  Telephone: 
(307)  721-2437.  Procurement  ReqiKst  Na 
21-88MC25046.00a 

Date:  April  22, 1988. 

Ronald  E.  Cone, 

Director,  Acquisition  and  Assistance 
Division,  Morgantown  Energy  Technolc^ 
Center. 

(FR  Doc.  88-9773  Filed  5-2-88: 8:45  am] 
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Office  of  Fossil  Energy 

Coinntittae  on  EsiaMlsiiIng  a 
Petroleum  Research  Institute;  National 
Petroleum  Council;  Open  Meeting 

Pursuant  to  the  proviBions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  86  Stat.  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  Committee  on  Establishing  a 
Petrolem  Research  Institute  of  National 
Petroleum  Council. 

Date  and  Time:  Monday,  May  23, 
1988,  2:00  PM. 

Place:  Hyatt  Regency  Hotel-East 
Tower,  Universe  Room,  Dallas-Forth 
Worth  International  Airport  Texas. 

Contact:  Margie  D.  Biggerstaff.  U.S. 
Department  of  Energy,  Office  of  Fossil 
Energy  (FE-1^  WesU^lon,  DC  20585. 
Telephone:  202/588-4895. 

Purpose  of  the  Parent  CoancU:  To 
provide  advice,  inforrmation  and 
recommendations  to  tiie  Secretary  of 
Energy  on  matters  reletii^  to  oil  and  gas 
or  the  oil  and  gas  industries. 

Purpose  of  the  Meeting:  Review  and 
discuss  final  aggregations  of  R&D 
survey,  the  results,  and  report  to  NPC. 


Tentative  Agenda 

— Review  and  discuss  final  aggregations 

of  the  Committee's  survey  of  R&D 

activities. 
— Review  and  discuss  aggregated  results 

of  the  Activity  Survey  Addendum. 
Discuss  the  Committee's  report  to  the 

National  Petroleum  Coimcil. 
— ^Discuss  any  other  matters  pertinent  to 

the  overall  assignment  from  the 

Secretary  of  Energy. 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairman  of  the 
Committee  on  Establishing  a  Petroleum 
Research  Institute  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will,  in  his  judgment,  facilitate  the 
orderly  conduct  of  business.  Any 
member  of  the  public  who  wishes  to  file 
a  written  statement  with  the  Committee 
will  be  permitted  to  do  so.  either  before 
or  after  the  meeting.  Members  of  the 
public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Ms.  Margie  D.  Biggerstaff 
at  the  address  or  telephone  number 
listed  above.  Requests  must  be  received 
at  least  5  days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 

Transcript-  Available  for  public 
review  and  copying  at  the  Public 
Reading  Room,  Room  lE-190,  Forrestal 
Building,  10(X)  Independence  Avenue 
SW.,  Washington,  DC,  between  9:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
|.  Rol>eit  Franklin, 

Deputy  Advisory  Committee,  Management 
Officer. 

(FR  Doc.  88-9774  Filed  5-2-68:  8:45  am] 
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Economic  Regulatory  Administration 
(ERA  Docket  No.  8S-07-NG1 

Amoco  Energy  Trading  Corp.;  Order 
Extending  Blanket  Authorization  To 
Import  Natural  Gas 

agency:  Economic  Regulatory 
Administration;  DOE. 
action:  Notice  of  order  extending 
blanket  authorization  to  import  natural 
gas. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 

'  of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  extending  Amoco 
Energy  Trading  Corporation's  (Amoco 

,  Energy)  blanket  authorization  to  import 
natural  gas  from  Canada.  The  order 
issued  in  ERA  Docket  No.  88-07-NG 
authorizes  Amoco  Energy  to  increase 

'  the  gas  volumes  presently  authorized 
under  DOE/ERA  Opinion  and  Order  No. 


106  from  70  Bcf  to  300  Bcf  through 
September  23, 1990. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  GA-076, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC,  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:(X)  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC  April  27. 1988. 
Constance  L..  Buddey, 
Director,  Natural  Gas  Division.  Office  of 
Fuels  Programs.  Economic  Regulatory 
Administration. 

(FR  Doc.  88-9775  Filed  5-2-88:  8:45  am] 

■lUlNO  CODE  MS0-01-M 


[ERA  Docket  No.  a8-23-NG] 

Mobil  Gas  Co.,  Inc.;  Application  To 
Export  Natural  Gas  to  Canada 

agency:  Economic  Regulatory 
Administration,  DOE. 
ACTION:  Notice  of  application  for 
blanket  authorization  to  export  natural 
gas. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  April  15. 1988,  of  an  application  filed 
by  Mobil  Gas  Company  Inc. 
(MOGASCO)  requesting  blanket 
authorization  to  export  natural  gas  to 
Canada  on  a  short-term  and  spot  basis 
not  to  exceed  100  Bcf  in  the  aggregate 
over  a  two-year  period  beginning  on  the 
date  of  first  delivery. 

The  application  is  filed  with  the  ERA 
pursuant  to  section  3  of  the  Nattu-al  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
date:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  June  2, 1988. 

FOR  further  information  CONTACT. 

Rpbert  Groner,  Natural  Gas  Division, 
Economic  Regulatory  Administration, 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  GA-076. 1000 
Independence  Avenue  SW., 
Washington,  DC  20585.  (202)  58ft-1657. 

Diane  Stubbs,  Natural  Gas  and  Mineral 
Leasing,  Office  of  General  Counsel, 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  6E-042, 1000 
Independence  Avenue  SW., 
Washington,  DC  20585.  (202)  586-6667. 

SUPPLEMENTARY  INFORMATION: 

MOGASfCO,  a  Delaware  corporation 


with  its  principal  office  in  Houston, 
Texas,  is  a  wholly  owned  subsidiary  of 
Mobil  Natural  Gas  Inc.,  which  is  a 
wholly  owned  subsidiary  of  Mobil 
Fairfax  Inc.  The  applicant  proposes  to 
act  as  a  broker  or  as  an  agent,  acting  on 
its  own  behalf  or  on  behalf  of  others. 
The  gas  would  be  supplied  from  a 
variety  of  domestic  sources  and  sold  to 
a  range  of  Canadian  purchasers, 
including,  but  not  limited  to,  industrial 
and  commercial  end  users,  pipelines  and 
distribution  companies. 

The  terms  of  each  arrangement  would 
be  negotiated  in  response  to  market 
conditions.  MOGASCO  intends  to  use 
existing  transmission  systems  and  will 
not  require  the  construction  of  new  or 
separate  facilities  in  order  to  export  the 
natural  gas.  MOGASCO  also  intends  to 
comply  with  ERA'S  reporting 
requirements. 

This  export  application  will  be 
reviewed  pursuant  to  section  3  of  the 
Natural  Gas  Act  and  the  authority 
contained  in  DOE  Delegation  Order  No. 
0204-111.  The  decision  on  whether  this 
export  of  natural  gas  is  in  the  public 
interest  will  be  based  upon  the  domestic 
need  for  the  gas  and  other  matters 
deemed  to  be  appropriate  by  the 
Administrator,  including  whether  the 
arrangement  is  consistent  with  the  DOE 
policy  of  promoting  competition  in  the 
natural  gas  marketplace  by  allowing 
parties  to  freely  negotiate  their  own 
trade  arrangements.  The  applicant 
asserts  that  current  excess  gas  supplies 
evidence  a  lack  of  need  for  this  gas  to 
serve  regional  and  national  markets. 
The  applicant  further  asserts  that  this 
export  arrangement  would  promote 
competition  and  have  a  beneficial 
impact  on  the  balance  of  trade.  Parties 
opposing  the  arrangement  should 
comment  in  any  response  on  these 
matters. 

MOGASCO  requests  that  an 
authorization  be  granted  on  an 
expedited  basis.  An  ERA  decision  on 
MOGASCO's  request  for  expedited 
treatment  will  not  be  made  until  all 
responses  to  this  notice  have  been 
received  and  evaluated. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  fiUng  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
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the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  or  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  59a 

I^rotests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Natural  Gas 
Division,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration, 
Room  GA-076.  RG-23,  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585.  (202)  586- 
9478.  They  must  be  Hied  no  later  than 
4:30  p.m.  e.d.t.,  June  2, 1988. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  b«  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  fuD  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  MCX^ASCO's  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room, 
GA-076  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  pan.,  Monday 
through  Friday,  except  Federal  holidays. 


Issued  in  Woskingtan,  DC  April  28,  IflK. 
Constance  L.  Buckley, 
Director,  Natural  Cms  Dtvimam,  Offiot  tif 
Fuels  Programs,  Eoonomic  lieguJatory 
AdminislratHni. 

{PR  Ooc.  88-877S  FMcd  5-2-W:  6:45  bbi| 
BH.LIW  cone  MSS-01-ai 

Energy  Information  AdmMstrafiOM 

Agency.  Information  CoKecttons  Under 
Review  liy  the  Offlce  ct  Menagemewt 
and  Budget 

agency:  Energy  Information 
Administration:  Energy. 
action:  Notice  of  request  eubnitted  for 
review  by  the  O^ice  of  Management 
and  Budget. 

summary:  The  Enery  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collectionfs}  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB]  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  {44  U.S.C 
Chapter  35). 

■The  listing  does  not  contain 
information  collection  requirements 
contained  in  new  or  revised  regulations 
which  are  to  be  submitted  under  section 
3S04(h)  of  the  Paperwork  Reduction  Act, 
nor  management  and  procurement 
assistance  requirements  collected  by  the 
Department  of  Energy  {DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC));  (2)  Collection  number(8);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  tide;  (5)  Type 
of  request,  e.g.,  new,  revision,  or 
extension;  (6)  Frequency  of  collection; 
(7)  Response  obligation,  i.e.,  mandatory, 
voluntary,  or  required  to  obtain  or  retain 
benefit;  (8)  Affected  public;  (9)  An 
estimate  of  the  number  of  respondents 
per  report  period;  (10)  An  estimate  of  the 
number  of  responses  annually;  fll) 
Annual  respondent  burden,  i.e.,  an 
estimate  of  the  total  number  of  hours 
needed  to  respond  to  the  collection;  and 
(12)  A  brief  abstract  describing  the 
proposed  collection  and  the 
respondents. 

DATES:  Comments  must  be  filed  on  or 
before  June  2, 1988. 
ADOHESS:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
OfHce  of  information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Piece  NW.. 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  OfTtoe  of 
Statistical  Standards,  at  the  address 
below.) 


FOR  FURTHER  INFORMA-MM  AND  \ 
OF  RELEVANT  MATERULS  CONTACT: 

Carole  Patton,  OfBce  of  Statistical 
Standards  (EI-70),  Energy  Information 
Administration.  M.S.  lH'a2S.  Forrestal 
Building.  1000  Independence  Ave.  SW, 
Washington.  DC  20585,  (202)  586-2222. 


TARY  RWORMRrRJW.  If  yOU 

anticipate  that  yoa  wiU  be  eubmitting 
comments,  but  find  it  difficett  to  do  ao 
within  the  period  of  tine  allowed  by  this 
Notice,  you  shodd  advise  the  OMB  OOE 
Desk  Officer  of  your  intention  to  do  to 
as  soon  as  possible.  Hie  Desk  Officer 
may  be  telephoned  at  (202)  395-9064. 

The  energy  infomatioa  coUection 
submitted  to  OMB  for  review  was: 

1.  Energy  Infbnaatton  Adminis^ation 

2.  BA>2S4, 851,  and  858 
3.1905-0160 

4.  Nuclear  and  UreniuRi  Data  Program 
Package 

5.  Extension 

6.  Monthly,  Quarteriy.  Seml-annuaBy, 
and  Annually 

7.  Mandatory 

8.  Individuals  or  households.  State  or 
local  governments.  Businesses  or 
other  for  profit,  and  Small  businesses 
or  organizations 

9. 183  respondents 

10.  526  responses 

11.  6,482  hours 

12.  Fonns  EIA-254, 851,  and  858  collect 
information  on  the  costs  of  nuclear 
powerplants  under  constniction, 
domestic  uranium  production  data, 
and  certain  aspects  of  uranium 
marketing,  exploration,  and  financial 
data.  Data  are  used  in  determiniag  the 
viability  of  the  domestic  uranium 
industry.  Respondents  are  firms  in  the 
uranium  business  and  electric  utilities. 

SUtutory  Authoritr-  Sec  Ha),  S(b),  13(b), 
and  52.  Pub.  L  93-275,  Federal  Energy 
Administration  Act  of  1974,  (IS  U.S.C  764(a), 
764(b).  and  790a). 

Issued  in  Washington.  DC.  April  2a.  1986. 
Yvonne  M.  Bishop, 

Director,  Statistical  Standards,  Energy 
Information  Administration. 
[FR  Doc.  M-0777  Filed  &-2-«8:  MS  am) 
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Federal  Energy  Regulatory 
Commission 

Application  Fned  WHh  the  Commission 

April  7, 1988. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Eneqy  Regalatory 
Commission  and  is  available  for  public 
inspection: 
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a.  Type  cf  AppUcotion:  l¥eHiiynary 
PenniL 

b.  Pn^ed  Mx;  10537-060. 

c.  Date  Piled:  FebnMiy  2, 1986. 

d. /i/iptfooiit- Crooked  Creek  Hydro 
Assodetaa. 

e.  Name  ofPn^ect  Crooked  CnA 
Hydro  Project 

f .  Location:  On  Crooked  Creek  in 
Armstrong  County,  Pennsylvania. 

g.  Filed  Penuont  ta  Federal  Power 
Act,  16  U.S.a  791(a>-625(r), 

h.  Applicant  Contact  David  M. 
Coombe,  Synergies,  Inc.,  410  Severn 
Ave,  Suite  313.  Annapolis.  MD  21403. 
(301)  268-8820. 

i.  FERC  Contact-  Charles  T,  Raabe. 
(202)  376-9487. 

j.  Comment  Date:  June  la  198a 

k.  Description  of  Project  The 
applicant  prt^poses  to  utilize  an  existing 
dam  under  the  fwisdiction.  of  die  U.S. 
Army  Corp*  of  Qi^neers.  The  prtqxned 
pr9iect  would  consist  of:  (a)  A  lO-foot- 
diameterand  1,320-foot-long  penstock 
within  the  Corps'  existing  twmet;  (b)  a 
proposed  powerhouse  containfoig  two 
generating  wiits  rated  at  1,250  kW  each: 
(c)  a  pn^Kwed  300-foot-long,  13.2-kV 
transmission  line;  and  (d)  appurtenant 
facilities.  Applicant  estimated  average 
annual  enttgy  output  is  10  GWh. 
Applicant  estimates  that  the  coat  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  tlOO.000. 

1.  Putpose  of  Project  Eneigy  produced 
at  the  project  woeld  be  sold  to  the 
Pennsylvania  Electric  Company. 

m.  The  notice  also  consists  of  the 
following  standard pamgroplm:  A5.  A7. 
Ag,  Al0,B.CandO2. 

As.  Preliminary  Permit— Anyaae 
desiring  to  file  a  competing  ai^ication 
for  preliminary  permit  for  a  |m>posed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.38  (1965)). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application. 

A  competing  preliminary  permit 
application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.3& 

A7.  Preliminary  Permit — ^Any 
qualified  development  applicant 
desiring  to  file  a  competing  development 
application  nuat  submit  to  the 
Commiaaian.  on  or  before  the  specified 
comment  date  for  the  particular 
application,  either  a  competing 
development  appUcation  or  a  notice  of 
intent  to  file  swcb  an  application. 
Submiaaion  of  a  timely  notice  of  intent 


to  file  a  development  applicatfon  allows 
an  interested  person  to  file  the 
competing  appUcatton  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  application. 

A  competing  license  application  must 
conform  with  18  CFR  4.30  (b)  (1)  and  (9) 
and  4.36 

A9.  Notice  of  intent— A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telepbone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  prriiniinaiy  permit 
application  or  (2)  a  devriopment 
application  (specify  which  type  of 
application),  and  be  served  on  the 
appticant(s)  named  bi  this  public  notice. 

Aia  ^posed  Scope  of  Studies  Urtder 
Permit — A  prehmmary  permit,  if  issued, 
does  not  authorize  constroctton.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engfaieering  plans,  and  a 
study  of  environmental  impacts.  Based 
oo  the  resuhs  of  these  studies  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
devekipment  application  to  construct 
and  Iterate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  subnut 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210.  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Conunission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  tiie  tiUe  "COMMENTS." 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION". 
"COMPETING  APPUCATION". 
"PROTEST"  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  is  in 
response.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regidations  to:  the  Secretary,  Federal 
Energy  Regulatory  Commission,  82S 
North  Capitol  Street  NE.,  Washington. 
DC  20426.  An  additional  copy  must  be 
sent  to:  Dean  Shumway  Acting  Director. 


Division  of  Project  Review.  Federal 
Energy  Regulatory  Commission.  Room 
203-RB,  at  the  above  address.  A  copy  of 
any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

D2.  Agency  Comments — Federal, 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  (A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.)  If  an  agency  does 
not  file  ctmnnents  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Lois  0.  CastieU, 
Acting  Secretary. 
(FR  Doc.  8&-9760  Filed  5-2-68:  8:45  am] 


ENVIIKMMENTAL  PROTECTION 
AGENCY 

(FRL-3373-51 

Agency  Papeneorfc  Reduction  Act 
Requests  Completed  by  OMB 

AGENCY:  Environmental  Protection 
Agency. 

actwn:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3601  et  seq.),  this  notice  announces 
Office  oi  Management  and  Budget 
(OMB)  actions  on  the  Information 
Collection  Requests  (ICRs)  submitied  by 
EPA. 

Approved 

EPA  ICR  #1191;  National  Survey  of 
Pesticides  in  Drinking  Water  Wells; 
OMB  action  date:  3/24/88;  OMB  #2040- 
0107;  expires  4/30/90.  Approval  of  full 
national  survey. 

EPA  ICR  #0002;  Pretreabnent  Program 
Information  Requirements;  OMB  action 
date:  3/25/88;  OMB  #2040-0009;  expires 
4/30/90.  Reinstatement  of  an  existing 
collection. 

Discontinued 

EPA  ICR  #0220;  Information 
Requirements  for  404  State  Permit 
Applications:  OMB  action  date:  3/29/88; 
OMB  #2090-0015. 

Extensions  of  Expiration  Date 

EPA  ICR  #1296;  Radon  Information 
Effectiveness  Survey:  OMB  action  date: 
3/28/88;  expiration  date  extended  to: 
11/30/88. 

EPA  ICR  #0168;  NPDES  Requirements 
for  Approved  State  Programs;  OMB 
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action  date:  3/28/88;  expiration  date 
extended  to:  7/31/88. 

EPA  ICR  #0814:  Storage  and 
Treatment  Permitting  Standards 
Amendments  Based  on  Hazardous  and 
Solid  Waste;  0MB  action  date:  3/28/88; 
expiration  date  extended  to:  6/30/88. 
FOR  FURTHER  INFORMATKHI  CONTACT: 
Carla  Levesque,  U.S.  Environmental 
Protection  Agency.  Information  Policy 
Branch  (PM-223),  401  M  Street  SW.. 
Washington.  DC  20460.  Telephone  No. 
(202)  382-2740 

or  I 

Susan  Dudley,  Office  of  Management 
and  Budget  Office  of  Information  and 
Regulatory  Affairs,  726  lackson  Place 
NW.,  Washington,  DC  20503. 
Telephone  No.  (202)  39&-3084. 

Date:  April  13. 1988. 
OdaiUFuiike.  ' 

Acting  Director.  Information  and  Regulatory 

Systems  Division. 

[PR  Doc.  88-8756  Filed  5-2-88: 8:45  am] 


IFRL-aSTS-ei 

Agency  Infomuitton  CoOection 
AcUvMee  Under  OVB  Review 


r.  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 


:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review,  and  is  available  to 
the  pubhc  for  review  and  conmient.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instruments. 

FOR  FURTHBt  INFOnilATION  CONTACT 
Carta  Levesque  at  EPA.  (202)  382-2740. 
•UPFUMENTARY  information: 

Office  of  Pesticides  and  Toxic 
Substances 

Title:  PCB  Use  in  Electric  Equipment 
and  Transformers.  EPA  ICR  #1000). 

Abstract:  This  collection  request 
combines  several  reporting  and 
recordkeeping  requirements  related  to 
PCB  transformers  that  were  formerly 
contained  in  separate  ICRs.  EPA 
continues  to  require  PCB  transformer 
owners  to  keep  records  on  unit  use, 
inspection  and  corrective  action  for 
leaks,  as  well  as  to  notify  the  Agency 
regarding  the  installation  of  new  units. 
However,  the  combined  effects  to 


transformer  phase-out  and  attrition  and 
completion  of  one-time  registration  and 
labeling  requirements  have  significantly 
lowered  the  reporting  and  recordkeeping 
biutlens  of  this  collection.  Tbis  is  a 
revision  of  a  Final  Rule. 

Respondents:  Owners  of  PCB 
transformers. 

Estimated  Burden:  5,413  hours. 

Frequency  of  Collection:  On  occasion. 

Office  of  Solid  Waste  and  Emmgency 
Response 

Title:  Information  Collection  Request 
for  the  Accidental  Release  Information 
Program.  (EPA  ICR  #1331). 

AbstracL  The  ICR  requests  a  six 
month  extension  for  the  Accidental 
Release  Information  Program.  Facilities 
receive  a  questionnaire  if  they  have  a 
release  of  a  CERCLA  chemical  above 
the  RQ  that  meets  one  of  four  criteria. 
EPA  uses  the  data  to  develop  prevention 
policy  and  to  determine  whether 
regulation  is  necessary.  Five  hundred 
total  questionnaires  are  planned. 
Expedited  review  has  been  requested. 

Respondents:  Manufacturing  facilities 
primarily  in  SIC  Codes  262. 281. 286.  and 
291. 

Estimated  Burden:  6,125  hours. 

Frequency  of  Collection:  On  occasion. 

Comments  on  the  ICR  should  be  sent 
to: 

Carla  Levesque,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223).  401 M  Street  SW., 
Washington.  DC  20460 
and 

Timothy  Hunt  (ICR  #1000).  Marcus 
Peacock  (ICR  #1331).  Office  of 
Management  and  Budget  Office  of 
Information  and  Regulatory  Affairs. 
726  Jackson  Place  NW..  Washington. 
DC  20503,  (Telephone  (202)  395-3084). 

Date:  April  12. 1988. 
Odelia  Funke, 

Acting  Director.  Information  and  Regulatory 

Systems  Division. 

[FR  Doc.  88-9757  Filed  5-2-88;  8:45  am] 

WLUNO  COOK  »5S0  so  M 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 


Maritime  Commission,  Washington,  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  (  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-010982-006. 

Title:  Bahamas  Shipowners  and 
Operators  Association. 
Parties: 

Tropical  Shipping  &  Construction  Co.. 
Ltd. 

Universal  Alco  Ltd. 

Pioneer  Shipping.  Ltd. 

Seaxpress.  Inc. 

Synopsis:  The  proposed  amendment 
would  permit  the  parties  to  agree  on 
charges  for  transshipment  of  cargoes, 
including  those  transshipments  taking 
place  within  the  agreement  trade  as  part 
of  a  foreign-to-foreign  movement 

Agreement  No.:  203-011191. 

ryr/e;  Agreement  Relating  to  the 
Pacific  Australia  Direct  Line  Sale 
Agreement. 
Parties: 

Rederiaktiebolaget  Transatlantic 
('Trans") 

PAD  Shipping  Australia  Proprietary 
Umited  ("PADA") 

PAD  Une  Overseas.  S.A.  ("PADLO") 

Synopsis:  Trans  and  PADA  together 
owned  the  Pacific  Australia  Direct  Line 
("PAD").  The  assets  of  PAD  have  been 
sold  to  PADLO.  The  proposed 
agreement  would  auOiorize  Trans  and 
PADA  to  agree  not  to  compete  with 
PADLO's  PAD  service  for  a  period  of    . 
two  years  following  the  sale. 

By  Order  of  the  Federal  Maritime 
Commission. 

loseph  C  Polking. 

Secretary. 
Dated:  April  28, 1968. 

(FR  Doc.  88-0795  Filed  5-2-68: 8:45  am] 

BUJNQ  COOC  (TSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Central  Bank  Sharee,  Inc^  et  aL; 
Fomuitione  of;  AcqideltkNia  by;  and 
Mergers  of  Banli  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
imder  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
i  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holdiiig 
company  or  to  acquire  a  bank  or  bank 
holdiing  compai^.  The  factors  that  are 
considered  in  acting  on  the  applications 


are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices,  of  the  Board  of 
Govemora.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  May  25, 
1988. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  NW.,  Atlanta,  Georgia 
30303: 

1.  Central  Bank  Shares.  Inc.,  Orlando, 
Florida;  to  acquire  100  percent  of  the 
voting  shares  of  Bank  of  Central 
Florida/Seminole  County,  Sanford. 
Florida. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street  Chicago.  Illinois 
60690: 

1.  Eastern  Wisconsin  Bancshares.  Inc.. 
Howards  Grove,  Wisconsin;  to  become 
a  bank  holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  State 
Bank  of  Howards  Grove,  Howards 
Grove,  Wisconsin. 

2.  Salin  Bancshares  of  North  Central 
Indiana,  Camden,  Indiana;  to  acquire 
100  percent  of  the  voting  shares  of 
Carroll  Financial  Corporation, 
Burlington,  Indiana,  and  thereby 
indirectly  acquire  First  Bank  of  Carroll 
County.  Burlington,  Indiana-.  Comments 
opn  this  application  must  be  received  by 
May  23, 1988. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  2a  1988. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-4694  Filed  5-2-68:  8:45  am] 

SilXINa  COOE  6310-01-M 


Grenada  Sunburst  System  Corp.; 
Formation  of,  Acquisition  by.  or 
Merger  of  Bank  Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  S  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holdinjg  company  or  to 
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acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  Uie  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  May  12, 
1988. 

A.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St  Louis,  Missouri  63166: 

1.  Grenada  Sunburst  System 
Corporation.  Grenada,  Mississippi;  to 
acquire  100  percent  of  the  voting  shares 
of  Sunburst  Bank,  Baton  Rouge. 
Louisiana,  a  de  novo  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  28, 1988. 
|am^  McAfee. 

Associate  Secretary  of  the  Board. 
(PR  Doc.  88-9806  Piled  5-2-88:  8:45  am] 

BtLUNQ  COOC  U10-01-M 

Cttange  In  Bank  Control;  Acquisitions 
of  Shares  of  Banks  or  Bank  Holding 
Companies;  Ralph  J.  Huiras 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  Indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  wil  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  May  19, 1988. 

A.^'ederal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 


South  LaSalle  Street  Chicago.  Illinois 
60690: 

1.  Ralph/.  Huiras,  Cedarbuig. 
Wisconsin;  to  acquire  5.57  percent  of  the 
voting  shares  of  Colonial 
Bancorporation.  Inc..  Thiensville. 
Wisconsin,  and  thereby  indirectly 
acquire  Colonial  Bank  Richfield. 
Richfield  Township,  Wisconsin; 
Colonial  Bank  Port  Washington,  Port 
Washington,  Wisconsin;  and  Colonial 
Bank  Thiensville,  Thiensville, 
Wisconsin. 

B.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  Michael  C.  Stinson,  Fort  Worth, 
Texas;  to  acquire  89.49  percent  of  the 
voting  shares  of  Statewide  Bancshares 
Corporation,  Cedar  Hill,  Texas,  and 
thereby  indirectly  acquire  First  Bank  ft 
Trust  Company,  Cedar  Hill,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  28. 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-9695  Piled  5-2-88;  8:45  am] 

BUXINO  CODE  SaiO-OI-M 


signet  Banking  Corp.;  Applicatton  To 
Engage  de  Novo  in  Permi8Sit)le 
Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1)]  for  the  Board's  approval 
under  section  4(c)(8]  of  the  Baiik 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  apphcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
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hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the   . 
reasons  a  written  presentation  woidd 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
ifot  later  than  May  25, 1968. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr..  Vice  President) 
701  East  Byrd  Street.  Richmond.  Virginia 
23281: 

1.  Signet  Banking  Corporation, 
Richmond.  Virginia;  to  engage  de  novo 
through  its  subsidiary.  Signet  Investment 
Banking  Company,  Richmond,  Virginia, 
in  "mezzanine"  financing  for 
management  buyouts,  "going  private" 
transactions,  options  or  warrants  to 
acquire  preferred  stock  or  common 
equity,  other  securities  convertible  or 
exchangeable  for  preferred  stock  or 
common  equity  recapitalizations,  and 
other  merger  and  acquisition 
transactions.  This  financing  will 
primarily  take  the  form  of  subordinated 
loans,  although  in  connection  therewith, 
preferred  stock,  common  equity  or  a 
combination  may  be  acquired  as  the  law 
and  banking  regulations  allow  pursuant 
to  5  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  28, 1938- 
lames  McAfes. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-9696  Filed  &-2-88;  8:45  am] , 
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Introduction 

The  Centers  for  Disease  Control 
(CDC),  announces  the  availability  of 
Fiscal  Year  1988  funds  for  grants  for 
national  and  regional  ethnic  minority 
organizations  or  national  and  regional 
ethnic  minority  consortia  related  to 
providing  Acquired  Immunodeficiency 
Syndrome  (AIDS)  information  and 


education  programs  for  ethnic  minority 
populations. 

AutfaoiizlBg  Legislation 

This  program  is  authorized  under  the 
Public  Health  Service  Act:  Section  301 
(a)  (42  U.S.C.  241(a)),  and  section  318,  as 
amended.  The  Catalog  of  Federal 
Domestic  Amistance  Number  is  13.118. 

Background 

Ethnic  minority  communities 
throughout  the  U.S.  have  been 
disproportionately  affected  by  the  AIDs 
epidemic.  Of  the  58,000  cases  of  AIDs 
thus  hir  reported  in  the  U.S..  40%  occur 
among  two  particular  minority  groups — 
Blacks  and  Hispanics.  Blacks  currently 
represent  26%  of  total  U.S.  AIDS  cases, 
while  representing  12%  of  the  total  U.S. 
population;  Hispanic  groups  contain  14% 
of  all  AIDS  cases,  yet  constitute  8%  of 
the  population. 

Program  Purpose 

The  purpose  of  the  proposed  program 
is:  (1)  To  broaden  the  base  of  minority 
community  organizations  involved  in 
AIDS  prevention  efforts  at  the  local  and 
regional  level  by  funding  HFV 
prevention  activities  of  national 
minority  organizations  and  national  or 
regional  minority  consortia;  (2)  to 
support  activities  on  a  national  or 
regional  basis  which  will  complement 
and  supplement  state  and  local  efforts 
to  inform  and  educate  minorities  at  risk 
of  HIV  infection;  (3)  to  encourage 
alternative  regional  and  national 
approaches  to  health  education  and 
risk-reduction  which  are  sensitive  and 
appropriate  to  the  cultural  needs  of 
minority  populations;  (4)  to  educate  and 
involve  greater  numbers  of  minority 
community  leaders,  representatives, 
institutions,  and  agencies  in  minority 
AIDS  information/education  activities, 
and  to  assure  coordination  of  these 
activities  with  education  and  prevention 
efforts  of  State  and  local  health 
departments;  and  (5)  to  identify  existing 
national  and  regional  AIDS  information/ 
edtication  needs,  and  address  these 
needs  through  community  resources  not 
currently  involved  in  AIDS  prevention. 

Eligibility  Requirements 

Applications  may  be  submitted  by  a 
single  organization  or  a  group  of  two  or 
more  organizations.  If  two  or  more 
organizations  combine  to  submit  an 
application,  one  must  be  designated  as 
theprimary  recipient  of  the  award. 

That  organization  shall  have  primary 
responsibilify  for  submission  of  the 
application,  and  any  subsequent  award, 
with  appropriate  subcontract 
arrangements  with  participating  ^ 
organizations.  The  Project  Director  must 


be  an  employee  of  the  applicant 
organization.  The  application  must 
describe  in  bill  detail  all  such  planned 
arrangements. 

An  eligible  applicant  organization  will 
be  of  one  the  following  two  types:  1.  An 
established  national  minority  non-profit 
organization  which  may  be  health, 
education,  social  service,  professional, 
or  voluntary,  and  which  has  the 
capacity  and  organizational  experience 
to  implement  and  manage  programs  of 
national  or  regional  scope  and  which 
demonstrates  the  capacity  to  operate 
and  centrally  administer  a  coordinated 
AIDS  information/education/risk 
reduction  program  or  networking  on  a 
national  basis;  or 

2.  A  national  or  regional  minority  non- 
profit organization  or  consortia  or  group 
of  organizations  which  bring  together  a 
range  of  capabilities  of  either  national, 
regional,  or  local  scope,  and  which 
demonstrate  a  capacity  to  operate  and 
centrally  administer  a  regionally  or 
nationally  coordinated  minority  AIDS 
information/ education  program. 

Availability  of  Funds 

Approximately  $5,000,000  will  be 
available  in  Fiscal  Year  1988  to  fund 
approximately  30  grants  under  this 
announcement.  It  is  expected  that  the 
range  of  grant  awards  will  be  between 
$100,000  and  $300,000. 

It  is  expected  that  the  initial  grant 
awards  will  be  made  on  or  about  August 
1, 1988.  and  will  be  initially  funded  for  a 
9-month  budget  period,  with  a  project 
period  of  up  to  5  years. 

Organizations  and  consortia  may 
submit  more  than  one  application  under 
this  program,  but  no  specific 
organization  or  consortium  member  will 
receive  more  than  one  grant  each 
through  this  program. 

use  of  funds 

Grant  Funds  may  be  expended  for 
reasonable  program  purposes,  such  as 
personnel,  their  training,  travel, 
equipment,  supplies  and  services, 
including  contractual  services  (i.e., 
contracts  with  community 
oi^anizations)  directly  related  to 
planning,  organizing,  and  conducting  the 
national/regional  AIDS  minority 
Information/Education  Program 
described  in  the  announcement. 

Funds  may  be  expended  for  written 
materials,  pictorials,  audiovisuals, 
questionnaires  or  survey  instruments, 
and  educational  group  sessions  related 
to  AIDS  risk  reduction  education  efforts, 
if  approved  in  accordance  with  the  CDC 
guidance  document  titled  Content  aids- 
Related  Written  Materials  Pictorials, 
Audiovisuals,  Questionnaires.  Survey 


Instruments,  and  Educational  Sessions 
in  Centers  for  Disease  Control 
Assistance  Programs  (January  1988),  as 
published  in  the  Federal  Register  (53  FR 
6034.  February  29, 1988). 

Grant  Program  Activities 

Consideration  will  be  given  to 
national  and  regional  projects  directed 
toward  one  or  more  U.S.  ethnic  minority 
populations.  Proposed  projects  should 
iticlude  one  or  more  of  the  following 
activities: 

A.  Developing  programs  which 
provide  training  and  technical 
assistance  to  community  organizations 
in  the  mobilization  of  local  resources, 
networking  at  the  community  level, 
development  and  planning  of  programs, 
and  utilization  of  existing  and/or 
alternative  channels  for  reaching  and 
educating  minorities  at  risk. 
.  B.  Developing  programs  which  involve 
and  train  minority  community 
professionals,  outreach  workers,  and 
persons  with  HTV  infections  in  the 
provision  of  AIDS-related  information 
and  education,  or  which  integrate  AIDS 
health  education/risk-reduction  within 
existing  frameworks  for  minority 
commimity  health  professionals  and 
outreach  workers. 

C.  Promoting  the  creation  and 
broadening  of  national  regional,  and 
local  minority  networks,  and  enhancing 
the  functioning  of  existing  minority 
networks,  in  order  to  increase  the 
dissemination  of  effective  AIDS-related 
information  and  education  within 
targeted  minority  populations,  and  to 
ensure  adequate  information-sharing 
and  program  coordination  among  AIDS- 
related  minority  educational  providers 
and  organizations. 

D.  Assisting  in  the  creation  and 
implementation  of  innovative  and 
coordinated  strategies  for  the 
dissemination  of  AIDS  information  and 
education,  and  for  assuring  that  these 
strategies  are  coordinated  with  efforts  of 
State  and  local  health  departments  and 
communify-based  organizations,  such  as 
through  AIDS-specific  coalitions,  youth 
outreach  programs,  or  programs 
designed  to  reach  IV  drug  abuser 
populations. 

E.  Designing  and  performing  a  needs 
assessment  and  planning  project  on  a 
national  or  regional  basis  which:  (1) 
profiles  demographic  characteristics  of  a 
selected  minority  population  in  terms  of 
AIDS  risk  factor  and  levels  of 
knowledge,  attitudes,  and  behavior 
regarding  AIDS  transmission:  (2) 
describes  current  service  provision 
levels  in  terms  of  ongoing  education, 
training,  and  risk-reduction  infcHination 
dissemination;  (3)  describes  barriers  to 
the  dissemination  of  effective  AIDS 
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education' to  target  groups;  and  (4) 
proposes  strategies  for  the  innovative 
utilization  of  commimity  resources  for 
the  increased  provision  of  AIDS 
education  within  the  population. 

F.  Developing  programs  to  provide 
ongoing  AIDS-related  information  on 
local  or  regional  bases,  such  as  through 
development  of  technical  materials,  the 
provision  of  technical  assistance  and 
program  development  services,  the 
utilization  of  available  technologies, 
such  as  computer  technology,  to 
enhance  services,  or  the  establishment 
of  information-sharing  consortiums  or 
forums. 

G.  Developing  programs  which 
increase  the  number  of  effectiveness  of 
community-level  volunteers  for  the 
dissemination  of  AIDS  information  and 
education  through  innovative 
community  volunteer  and  public 
programs. 

Review  and  Evaluadon  Criteria 

1.  Knowledge  of  Target  Population: 
(15%) 

2.  Proposed  Program:  (30%) 

3.  Applicant  Capability  and 
Coordination  Efforts:  (35%) 

4.  Evaluation  Design:  (10%) 

5.  Program  Personnel:  (10%) 

8.  Program  Budget:  Not  Scored 

Continued  Fimding 

An  application  for  continued  funding 
of  these  activities  within  an  approved 
project  period  should  contain  the 
following  information. 

1.  Description  of  activities  performed 
and  results  achieved  diulng  the  prior 
budget  period. 

2.  Short-term  objectives  for  the  new 
budget  period. 

3.  A  description  of  the  method  of 
operation  that  will  be  used  to 
accomplish  any  new  objectives  or 
improve  program  operations. 

4.  An  evaluation  plan  which  will  help 
determine  if  new  methods  are  effective 
and  the  objectives  are  being  achieved. 

5.  A  budget  and  accompanying 
justification  consistent  with  the  purpose 
and  objectives  of  the  project 

Special  Guidelines  for  Application 
I^paration 

There  is  a  scheduled  series  of  pre- 
application  meetings.  Pre-registration  is 
not  required  but  is  requested,  therefore 
potential  applicants  should  provide  to 
Pace  Enterprises.  Inc.,  5203  Leesburg 
Pike,  Suite  710.  Falls  Church,  VA  22041, 
(703)  845-5700  or  100  Colony  Square, 
Suite  200.  Atlanta,  GA  30361,  (404)  875- 
6157,  verbally  or  in  writing  the  full 
names,  titles,  agency,  street  address, 
city,  state,  zip  code,  and  the  telephone 
numbers  of  the  persona  who  are 


planning  to  attend  one  of  these 
meetings.  Each  potential  applicant  may 
send  no  more  than  2  representatives  to 
no  more  than  one  of  the  meetings.  The 
purpose  of  these  meetings  will  be  to  help 
potential  applicants  to: 

1.  Understand  the  scope  and  intent  of 
the  CDC  National  AIDS  Minority 
Information/Education  Grants  Program; 

2.  Understand  the  requirements  and 
guidelines  established  for  applicants 
under  this  Request  for  Applications; 

3.  Understand  the  structure  and 
method  of  the  application  format, 
including  gaining  a  working  familiarity 
with  the  intent  of  the  application 
sections;  and 

4.  Gain  awareness  of  some  of  the     * 
other  national  and  regional 
organizations  applying  for  funds  under 
the  program,  and  potentially  coordinate 
some  program  planning  efforts  or 
activities  with  other  organizations  in 
attendance  at  meetings. 

While  the  information  conveyed  in  the 
meetings  is  intended  to  assist  all 
potential  applicants  in  preparing  their 
applications,  attendance  at  any  meeting 
is  NOT  mandatory  for  the  submission  of 
an  application,  NOR  will  such 
attendance  or  non-attendance  be  used 
in  any  way  in  the  evaluation  of 
applicants  and  in  the  selection  of 
potential  awardees. 

Please  see  "Availability  of  Complete 
Program  Description  and  Application 
Assistance"  Section  for  furUier 
information  regarding  technical 
assistance  in  application  preparation. 

Application  and  Submission  Deadline 

The  original  and  two  (2)  copies  of  the 
application  (PHS  5161-1,  revised  3/86) 
must  be  submitted  to  Chief,  Grants 
Management  Branch.  Prociu«ment  and 
Grants  Office.  Centers  for  Disease 
Control.  255  East  Paces  Ferry  Road  NE.. 
Room  321,  Atlanta,  GA  30305,  on  or 
before  June  15, 198& 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either 

A.  Received  on  or  before  the  deadline 
date. 

B.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  1  A.  or 
B.  are  considered  late  applications.  Late 
applications  will  not  be  considered  in 
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the  current  competition,  and  will  be 
returned  to  the  applicant 

Other  Requirements 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372, 
entitled  Intergovernmental  Review  of 
Federal  Programs. 

Availability  of  Complete  Program 
Description  and  AppBcation  Assistance 

A  full  description  of  the  program, 
including  criteria  for  review  of 
applications,  application  format,     j 
application  procedures,  copies  of    ' 
application  forms  mS  5161-1,  and  other 
materials  may  be  obtained  &om 
JMealean  Austin,  Grant  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  255  East  Paces 
Ferry  Road  NE.,  Room  321,  Atlanta, 
Georgia  3030|5,  or  by  calling  (404)  642- 
6575.  Technical  Information  may  be 
obtained  from  Wayne  Duncan,  National 
AIDS  Information  and  Education 
Program.  Centers  for  Disease  Control, 
Atlanta,  Georgia  30333.  Telephone  (404) 
639-2384. 

Dat^:  April  27, 1988. 
KobMt  L.  Foatar. 

Acting  Director,  Office  of  Program  Support 

Centers  for  Disease  Control 

[FR  Doc  88-9703  Filed  5-2-88:  a-45  an^ 


Food  and  Drug  Administration 

IDocket  Na  88N-0100] 

Cooparative  Agreement  To  Estatiliafi  a 
National  Center  for  Food  Safety; 
AvaHabifRy  of  Grants;  Request  for 
AppDcations 

agency:  Food  and  Drug  Administration. 
ACnoN:  Notice. 

summaiiy:  The  Food  and  Drug 
Administration  (FDA),  Center  for  Food 
Safety  and  Applied  Nutrition  (CFSAN), 
proposes  to  enter  into  a  cooperative 
agreement  to  establish  a  national  center 
for  food  safety.  FDA  is  inviting 
applications  from  the  Illinois  Institute  of 
Technology  (IIT)  and,  through  OT,  with 
the  IIT  Research  Institute  (IITRI)  as  well 
as  other  interested  parties.  The  center 
proposed  by  UT  will  be  located  near 
Qiicago,  IL,  on  property  owned  by  IIT, 
which  includes  office  and  laboratory 
space  as  well  as  an  industrial-size  pilot 
plant.  This  would  be  the  first  American 
effort  to  join  the  resources  of 
government  academia,  and  a  research 
organization  in  a  consortium  to  study 
questions  of  food  safety. 


DATCt:  Appllcati(ms  must  be  received 
by  5  p.m.  e.s.t  ]vne  2, 1968;  the  earliest 
beginning  date  for  award  is  July  5, 1988. 
AOOResses:  Applications  should  be 
submitted  to  and  applications  are 
available  from:  Robert  L.  Robins,  State 
Contracts  and  Assistance  Agreements 
Branch  (HFA-520),  Food  and  Drug 
Administration,  Paric  Bldg..  Rm.  3-20, 
5600  Fishers  Lane,  Rockville,  MD  20857, 
301-443-6170.  Applications  hand  carried 
or  commercially  delivered  should  be 
addressed  to  the  Park  Bldg.,  Rm.  3-20, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  further  information  regarding  the 
administrative  and  financial 
management  aspects  of  this  notice 
contact:  Robert  L  Robins  (address 
above). 

For  further  information  regarding  the 
programmatic  aspects  of  this  notice 
contact:  Karen  Carson,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-414], 
Food  and  Drug  Administration,  200  C 
Street  SW.,  Washington,  DC  20204,  202- 
485-0110. 
SUPPLEUaiTARY  MtFORMATION: 

I.  Introductioo 

FDA's  authority  to  enter  into 
cooperative  agreements  is  set  out  in 
section  301  of  the  Public  Health  Service 
Act  (42  U.S.C  241).  Cooperative 
agreements  are  authorized  under  Pub.  L 
95-224.  FDA's  research  program  is 
described  in  the  Catalog  of  Federal 
Domestic  Assistance  No.  13.103.  Before 
entering  into  cooperative  agreements, 
FDA  carefully  considers  the  benefits 
SBch  agreements  vidU  have  to  the  public. 
As  discussed  below  the  agency  believes 
that  a  cooperative  agreement  to 
establish  a  national  center  for  food 
safety  will  benefit  die  public  by 
providing  an  opportunity  for  improving 
existing  scientiHc  knowledge  in  the  food 
safety  area. 

n.  Background 

In  the  United  States  there  is  no  single 
center  for  research  and  development  of 
expertise  and  analytical  methodology  in 
food  safety.  A  recent  comprehensive 
review  by  FDA  of  its  food  science 
research  program  concluded  that  a  more 
diversified  program  is  necessary  to 
provide  the  indepth  knowledge  needed 
to  review  effectively  the  products  of 
new  technology  and  protect  the  public 
healA  (Food  Science  Reeeardi  Program 
Report.  CFSAN,  Office  of  Physical 
Sciences,  December  1987).  FDA  believes 
that  current  agency  support  in  the  area 
of  food  science  should: 

EiKourage  development  of  expertise 
to  understmd  emerging  tedmologies  in 


general  and  biotechnology  in  particular 
and  to  evalaate  the  effects  of  new 
technologies  on  food  components  and  on 
the  adequacy  of  processing  variables; 

Encourage  scientific  interchange 
between  industry,  academia,  and 
government  concerning  the  impact  of 
recent  technological  developments  on 
the  composition  of  foods,  particularly  on 
constituents  of  pubUc  health 
significance;  and 

Encourage  the  development  of 
expertise  tliroughout  the  food  safety 
science  community. 

Expertise  in  evaluating  food 
processing  most  be  developed  consistent 
with  industry  advances  in  modernizing 
food  processing  methods.  There  is  a 
clear  need  for  collaborative  work  and 
resecuch  on  processing  systems  to 
determine  critical  control  points  that 
require  monitoring  to  enhance  quality 
assurance  efforts  and  promote  efficient 
and  effective  regulation. 

m.  Nafioaal  Center  tor  Food  Safety 

A  Concept 

The  agency  believes  that  a 
collaborative  effort  between  FDA  and 
the  private  sector  (i.e.,  academia  and  a 
nonprofit  research  organization)  could 
be  designed  to: 

Develop  scientific  expertise  necessary 
to  address  ongoing  key  pubUc  health 
issues  and  to  provide  early  warning  of 
emerging  problems,  and  also  to  provide 
support  during  periodic  emergencies  and 
crisis  situations  (e.g..  Listeria,  PCB's, 
aldicarb,  vomitoxin);  and 

Establish  medianisms  for  exchange  of 
technical  information  and  scientific 
concepts  between  FDA  and  other 
sectors  of  the  food  science  community 
(e.g.,  industry  and  academia). 

This  collaboration  would  result  in  a 
national  center  for  food  safety.  The 
center  would  concentrate  on  developing 
the  scientific  expertise  necessary  to  deal 
with  current  and  emerging  public  healdi 
issues  and  on  establishing  mechanisms 
for  the  exchange  of  information  with 
industry  and  the  public. 

The  center  could  improve  existing 
expertise  concerning  the  physical  and 
chemical  analysis  of  foods  and  food 
products.  The  center  could  increase 
understanding  about  deviations  in  the 
"normal"  composition  of  foods,  such  as 
the  presence  of  contaminants,  filth,  or 
process-induced  chemical  changes. 
Moreover,  existing  scientific  expertise  in 
food  engineering  could  also  be  increased 
concerning  how  fluid  mechanics, 
transfer  and  rate  processes,  and  process 
control  mstrumentation  may  affect  food 
processing,  padiaging,  and  storage. 
Simflariy,  existing  expertise  could  be 


improved  concemiag  the  roirtiaMhip 
betwreea  proceasing,  packagia§,  aad 
storage  Cactocs  aad  the  '^»^nli1T^^^ 
composition  aadmicrabiaJ: 
characteristics  of  foods. 

Such  a  oeater  would  focus  on  recent 
develc^imeBts  in  the  science  of  food 
formulation,  processing,  aad  pecka^ag^ 
including  the  study  of  raacrocoBipoBeBts 
of  foods  (carbohydrates,  proteinB,  and 
lipids);  new  food  processed  (e.g.. 
dehydration,  fermentation,  thermal)  and 
packaging  systems,  with  a  particular 
emphasis  on  plastics.  The  science  of 
microcomponents  of  foods — those 
naturally  occumng^  added,  or  altered 
during  formuIatioB.  processing  or 
storage — that  are  of  pufoUc  health 
significance  would  also  be  an  important 
aspect  of  such  study. 

Such  a  collaborative  center  shouTd  be 
designed  to  provide  the  environment 
and  expertise  necessary  to  conduct 
advanced  research  in  key  areas, 
including  extrusion  processing,  aseptic 
processing  packaging  integrity, 
irradietioR  processiag,  and 
biotechnology. 

In  summary,  expertise  in  food  science 
is  basic  to  progress  aad  the  continued 
safety  of  the  U.S.  food  supply.  Keeping 
pace  with  expandrngknowredge  is 
essential  to  the  timely  developmeat  and 
evaluation  of  processing  techniques, 
product-specific  processes,  new 
packaging  materials  and  new  uses  for 
these  materials,  and  use  of 
biotechnology. 

B.  Resetavh  Facilities 

To  pursue  the  tjrpe  of  collaborative 
research  discussed,  certain  specialized 
facilities  are  needed.  A  pilot  plant,  built 
to  modem  specifications  and  equipped 
with  the  many  physical  requirements 
necessary  to  conduct  routine  food 
processing  research  in  a  commercial 
atmosphere  wo\ild  be  essential.  The 
physical  layout  of  the  plant  would  have 
to  provide  maximum  versatility  m.  the 
use  and  arrangement  of  equipment  of 
both  commercial  and  pilot  size,  and  hi 
the  capabiBty  to  simohaneously  operate 
several  different  pieces  of  equipment 
without  htterfeience  with  eadk  other,  fa 
addition  to  facilities  to  conduct  routine 
processing  research,  there  would  have 
to  be  fadUties  suitable  for  more 
complex  research.  Also,  a  clean  room, 
equipped  with  lasHnar  air  flow  and 
HEPA  filters  and  easily  sterilized,  would 
be  needed  for  work  involving 
opportunistic  pathogens. 

The  availability  of  containment 
facilities,  in  whidi  experimental  woik 
could  be  hooaad  in  its  entirety,  we«U 
also  ft  reqaired  to  previde  tfce 
opportunity  to  eendact  essential 
resewch  that  is  potentially  hazardous. 


adequacy  of  proceasuig  parameters  used 
in  commercial  food  production  requires 
the  use  of  pathogenic  bacteria  as  wen  as 
large  qaentities  of  the  food  being 
processed.  If  this  type  of  researdi  is  not 
conducted  in  s  controUed  manner  in  a 
containment  facility,  a  risk  exists  that 
the  pathogen  could  contaminate  the 
environment.  Similarity,  containment 
facilities  would  be  essential  for  research 
in  some  critical  areas  of  biotechnology. 
Such  facilities  would  be  used  for 
example  to  understand  the  production  of 
flavors  and  food  additives  in  scaled  up 
fermentation  processes  which  rely  on 
genes  cloned  into  micraoigaaisms. 

Another  critical  attribute  of  a  research 
facility  woukl  be  the  abiltty  to  conduct 
proprietary  research.  Thtoagh  this 
proprietaiy  research  collaborators  will 
have  access  to  state-o£-the-art  food 
processing  and  packaging  equipment 
Examples  oi  the  types  of  sophisticaied 
equipment  arc.  Aseptic  processing  and 
packa^ng  equipment  for  both 
homogeneous  foods  sad  foods 
containing  particulate  matter;  extrusion 
equipment  for  fiber  fraction  snd 
processing  parameter  studies;  and 
reverse  osmosis  and  oHisfiltration 
equipaient  for  coneentradon  studies.  In 
adtfitioa,  the  b>aditioBal  types  of 
processing  equipment  for  example, 
plate  heat  exchangets  uid  retorts, 
would  be  needed. 

Throog^  tlie  collaboration  offered  by 
a  ni^onal  center,  each  contributor 
would  have  access  to  the  equipment 
described  above,  and  would  have  the 
opportunity  to  gain  valuaUe  insight  and 
practical  knowledge  about  modem 
devetopments  within  the  food  industry. 
It  is  envisioned  that  these  goals  would 
be  accomplished  in  a  nonprofit, 
research-oriented  atmosphere  condusive 
to  the  transfer  of  science  and 
technology.  It  is  also  enviaaoned  that 
agreements  under  the  Federal 
Technology  Transfer  Act  of  1966  (FTTA) 
may  ensue  from  this  collaboration. 

C.  SuBunary 

The  public  and  FDA  would  boA 
benefit  from  the  t3rpe  of  coHaboraiion 
possible  throagfa  a  national  center  for 
food  safety.  Scientists  tram  each  sector 
would  bring  a  special  perspective  to 
advancing  tiie  knowledge  of  food  safety 
science.  Interaction  among  such 
scientists  would  stimulate  creativity  and 
iimovatioa.  FDA's  presence  in  such  a 
venture  witt  proawto  a  ^eeter 
awareness  and  imderstanding  of 
regulatory  procedures  among  academic 
and  mdustry  scientists,  thereby 
providfa^  ecenomie  and  program 
benefito  to  all  sectors. 


In  summary,  collaboration  between 
the  public  and  the  jvivate  sector  would 
be  an  efficient  means  of  remaining 
eerrent  wi^  scientific  and  technical 
accoBiplishmenIs  from  a  food  safety 
perspecthfe.  FDA  believes  that  a 
national  crater  for  food  safety  would  be 
a  sound  investment  in  the  future  pubhc 
health  of  American  consumers.  It  would 
provide  an  opportimity  for  extensive 
cooperatioR  with  university  scientists; 
and  it  would  stimulate  the  idea  of 
technology  transfer,  which  might 
ultimately  contrttrnte  significantly  to 
implementation  ef  the  goals  of  the 
FTTA. 

IV.  Proposal 

FDA  is  constdering  entermg  farto  a 
cooperative  agreement  with  HT  and, 
through  IIT,  with  its  nonprofit  research 
affiliate,  UTRI.  The  agency  believes  that 
tins  mstitutioa  has  the  research 
capability,  the  required  research 
facilities,  and  Ihe  academic  interest  to 
devel^  a  cooiprehensive  program  in 
food  safety.  For  tiiese  reasons,  FDA 
proposes  to  enter  into  this  cooperative 
agreement  widi  less  than  maximum 
competition.  However,  the  agency 
invites  applications  from  other 
interested  parties  who  can  provide  aQ 
the  elements  described  in  item  ID. 
above.  The  amount  of  funding  to  be 
provided  by  FDA  is  $700[,000  witii 
possible  additional  increments. 

FDA  has  discussed  this  program  with 
IIT  and  will  be  available  to  discuss  tiie 
program  concepts  with  any  other 
qualified  applicants.  However,  because 
it  is  important  to  keep  this  project 
research  oriented  and  beyond  any 
appearance  of  ceafhct  of  interest  FDA 
will  not  consider  applications  from  any 
FDA-regulated  industry. 

In  conjunction  with,  but  not  part  of, 
this  cooperative  agreement,  FDA  may 
also  occupy  laboratory  and  office  space 
at  the  facility  of  the  recipient  This  space 
may  eventuaUy  accommodate 
approximately  40  scientific  and 
admiiustrative  personneL  fai  addition, 
FDA  anticipates  entering  into  separate 
contractual  agreements  to  perform 
adjunct  segments  of  work  important  to 
the  development  of  a  well-rounded 
national  food  safety  program  concept 

V.  Reporting  Raquiransents 

Program  progess  reports  and  financial 
status  reports  will  be  required  quarterly, 
based  on  date  of  award.  These  reports 
will  be  due  within  30  days  after  the  last 
day  of  each  quarter.  A  final  program 
progress  report  and  financial  status 
report  will  be  due  90  days  after 
expiration  of  the  budget  period  of  the 
cooperative  agreement. 
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VI.  Mwrhanitm  of  Support 

A.  A  ward  Instrument 

Support  for  this  program  will  be  In  the 
form  of  a  cooperative  agreement.  The 
award  will  be  subject  to  all  policies  and 
requirements  that  govern  the  research 
grant  programs  of  the  Public  Health 
Service  (PHS).  including  the  provisions 
of  42  CFR  Part  52,  45  CFR  Part  74.  and 
the  PHS  grants  policy  statement. 

B.  Eligibility 

The  cooperative  agreement  is      | 
available  to  any  public  or  private    j 
nonprofit  organization,  State  and  local 
units  of  government,  and  for  profit 
organizations  (excluding  fees  or  profit). 
Any  FDA-regulated  industry  will  not  be 
eli^ble  for  consideration. 

C.  Length  of  Support 

The  length  of  support  is  anticipated  to 
be  1  year,  with  the  possibility  of  an 
additional  2  years.  Noncompetitive 
continuation  of  support,  beyond  the  Brst 
year,  will  be  based  upon  review  of 
performance  during  the  preceding  year 
and  the  availability  of  Federal  fiscal 
year  appropriations. 

Vn.  IMmeation  of  Substantive 
Involvement 

Substantive  involvement  by  the 
awarding  agency  is  inherent  in  the 
cooperative  agreement  award. 
Accordingly,  PDA  will  have  substantial 
inolvement  in  the  program  activities  of 
the  project  funded  under  any  request  for 
applications  (RFA).  Substantive 
involvement  includes,  but  is  not  limited 
to,  the  following: 

1.  FDA  will  appoint  a  project  officer  or 
coproject  officers  who  will  actively 
monitor  the  FDA-supported  program 
under  this  award. 

2.  FDA  will  retain  the  right  to  have 
prior  approval  on  the  appointment  of  the 
program  director  (principal  investigator) 
and  all  key  scientific  personnel 
proposed  by  the  applicant 

3.  FDA  will  be  directly  involved  in  the 
guidance  and  development  of  the 
program  and  of  the  collaborative 
structure  for  the  program. 

4.  FDA  scientists  will  participate,  with 
the  grantee,  in  determining  and  carrying 
out  the  methodological  approaches  to  be 
used.  Collaboration  will  also  include 
data  analysis,  interpretation  of  findings, 
and,  where  appropriate,  coauthorship  of 
publications. 

;. .  5.  FDA  will  initially  have 
approximately  eight  professional/ 
scientific  and  two  administrative/ 
clerical  personnel  working  in 
collaboration  with  the  grantee. 


vm.  Review  Procedure  and  Criteria 

A.  Review  Procedure 

Applications  must  be  responsive  to 
the  RFA.  Those  appUcations  judged  not 
to  be  responsive  will  not  be  considered 
by  FDA  for  flmding  under  this  RFA  and 
will  be  returned  to  the  applicant. 

Applications  %vill  undergo  dual  peer 
review.  An  external  review  committee 
of  experts  in  food  science  research  will 
review  and  evaluate  each  application 
based  on  its  scientific  merit.  A  second 
level  review  will  be  conducted  by  the 
National  Advisory  Environmental 
Health  Science  Council. 

B.  Review  Criteria 

1.  Responsiveness  to  RFA.  The 
application  shall  demonstrate  that  the 
objectives  of  the  RFA  are  understood 
and  the  applicant  shall  offer  a  logical 
program  to  meet  the  objectives  of  the 
RFA. 

2.  Adequacy  of  plan.  The  applicant 
shall  provide  FDA  with  a  detailed  plan 
to  establish,  collaboratively,  a  center  for 
food  safety  as  a  multidisciplined  public/ 
private  effort  (i.e^  FDA.  academia,  and 
industry).  The  application  will  be 
evaluated  by  FDA  on  the  thoroughness 
of  the  plan,  the  reasonableness  of  the 
approach,  and  adherence  to  the  concept 
and  its  objectives,  as  stated  in  the  RFA. 
The  detailed  plan  shall  form  the  basis  of 
a  balanced  food  science  program 
directed  toward  development  of  skills' 
and  expertise  in  aspects  of  food  quality 
and  food  safety,  as  stated  in  the  RFA. 
Included  will  be  development  of: 
Expertise  in  the  physical  and  chemical 
analysis  of  food  and  food  products: 
imderstandjng  of  the  composition  of 
foods,  including  deviations  from  the 
norm;  expertise  in  food  engineering; 
understanding  of  the  biotechnological 
principles  involved  in  the  production  of 
new  food  additives  using  genetically- 
engineered  microorganisms  and  in  new 
methods  of  producing  traditional 
ingredients;  and  understanding  of  the 
effect  of  food  formulation  and 
processing  techniques  on  the 
composition  of  foods.  The  plan  shall 
also  include  a  schedule  for  future 
research  in  the  areas  of  extrusion 
processing,  aseptic  processing, 
packaging  integrity,  irradiation 
processing,  and  biotechnology  as  it 
impacts  on  food  safety  research. 

3.  Timeliness  of  program 
implementation.  FDA  will  evaluate  the 
application  for  the  applicant's  ability  to 
establish  the  center  in  an  expeditious 
manner. 

4.  Adequacy  and  availability  of 
research  facilities.  The  application  shall 
demonst^e  that  the  applicant  has 
adequate  research  facilities,  including 


pilot  plant  facilities  for  food  processing 
and  diemical  engineering  stuckes  and 
containment  facilities  for  biotechnology 
work,  as  stated  in  the  RFA. 

5.  Ability  to  conduct  proprietary 
research.  The  application  shall 
demonstrate  the  applicant's  ability  to 
conduct  proprietary  research  and  to 
protect  confidentiality  of  data, 
procedures,  etc 

6.  Staff  experience  and  capabilities. 
The  application  must  demonstrate  the 
availability  of  core  staff  with  the 
experience  and  capability  to  conduct 
research  as  described  in  the  detailed 
plan  presented  in  item  2.  The  staff  must 
have  the  capabilty  to  deal  with 
contemporary  food  safety  issues  as  well 
as  plan  long-range  research  to  assess 
futiue  needs.  The  availability  of 
sufficient  administrative  and  support 
personnel  to  meet  the  RFA  objectives 
must  also  be  demonstrated. 

7.  Reasonableness  of  proposed 
budget  Those  applications  considered 
to  be  technically  responsive  shall  then 
be  further  evaluated  on  the  basis  of 
reasonableness  of  costs. 

IX.  Method  of  Application 

A.  Format  for  Application 

Application  must  be  submitted  on 
Form  PHS-398,  Application  for  Public 
Health  Service  Grant.  The  face  page  of 
the  application  must  reflect  the  RFA 
number.  RFA-FDA-CFSAN  88^1.  To 
ensure  confidentiality  of  individual 
salary  information,  applicants  may 
choose  to  include  that  information  on 
the  original  application  only.  In  that 
case,  all  copies  of  the  application  should 
reflect  only  a  total  amount  for  salaries 
and  fiinge  benefits.  No  action  will  be 
taken  by  the  funding  agency  to  delete 
confidential  information.  Data  included 
in  the  application,  if  restricted  with  the 
legend  specified  below,  may  be  entitled 
to  confidential  treatment  as  trade  secret 
or  confidential  commercial  information 
within  the  meaning  of  applicable 
statutes  including  the  Freedom  of 
Information  Act  (5  U.S.C.  552(b)(4))  and 
the  FDA  regulations  implementing  that 
Act  (21  CFR  20.61). 

The  collection  of  information 
requested  on  Form  PHS-398  and  the 
instructions  have  been  submitted  by  the 
Public  Health  Service  to  the  Office  of 
Management  and  Budget  (OMB).  and 
were  approved  and  assigned  OMB 
control  number  0925-0001. 

B.  Legend 

Unless  disclosure  is  required  by  the 
Freedom  of  Information  Act  as     ^ 
amended  (5  U.S.C.  552),  as  determined 
by  tiie  freedom  (tf  informatioB  officials 


of  the  Department  of  Health  and  Human 
Services,  data  contained  in  the  portions 
of  this  application  that  have  been 
specifically  identified  by  page  number, 
paragraph,  etc.,  by  the  applicant  as 
containing  restricted  information  shall 
not  be  used  or  disclosed  except  for 
evaluation  purposes. 

C.  Application  Submission 

The  original  and  six  copies  of  the 
completed  application  should  be  sent  or 
delivered  to  Robert  Robins  (address 
above). 

Prospective  apphcants  should  label 
the  outside  of  the  mailing  package  and 
the  top  of  the  application  face  page  with 
"Response  to  FRA-FDA-CFSAN  88-1." 

Applications  will  be  considered 
received  on  time  if  sent  on  or  before  the 
closing  date  as  evidenced  by  a  legible 
U.S.  Postal  Service  postmark  or  by  a 
legible  dated  receipt  from  a  commercial 
carrier.  Private  metered  postmarks  will 
not  be  acceptable  proof  of  timely 
mailing.  Applications  not  received  on 
time  will  not  be  considered  for  funding 
and  will  be  returned  to  the  applicant. 

Note. — Applicants  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly  provide 
dated  postmarks.  Before  relying  on  the 
method,  applicants  should  check  with  their 
local  post  office. 

This  program  is  not  subject  to  the 
requirements  of  Executive  Order  12373. 

Applications  must  be  received  by  5 
p.m.  e.s.t  on  June  2, 1988.  Applications 
received  not  meeting  these  criteria  will 
be  returned  to  the  applicant 

Dated:  April  26, 1988. 
.Frank  E.  Young, 

Comwissioner  of  Food  and  Drugs. 
[PR  Doc.  88-9699  Filed  5-2-88;  &«$  am] 
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[Docket  No.  88M-0092] 

C.R.  Bard,  Inc^  Premarfcet  Approval  of 
Dupen™  Long  Term  Epidural  Cattteter 

agency:  Food  and  Ehiig  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  appUcation  by  C.R.  Bard, 
Inc.,  Murray  Hill,  N),  for  premarket 
approval,  under  the  Medical  Device 
Amendments  of  1976,  of  the  Dupen  ™ 
Long  Term  Epidural  Catheter  (formerly 
Davol  Externalized  Epidural  Catheter). 
After  reviewing  the  recommendation  of 
the  General  Hospital  and  Personal  Use 
Devices  Panel,  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant  by  letter  of 
February  29, 1988,  of  the  approval  of  the 
application. 


date:  Petitions  for  administrative 
review  by  June  2, 1988. 
ADORESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  RJn.  4-62,  5600  Fishers 
Lane.  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Andrea  A.  Wargo,  Center  for  Devices 
and  Radiological  Health  (HFZ-420), 
Food  and  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring,  MD  20910, 
301-427-7750. 

SUPPLEMENTARY  INFORMATION:  On 
December  12, 1988,  C.R.  Bard,  Inc..  731 
Central  Ave..  Murray  Hill,  NJ  07974, 
submitted  to  CDRH  an  application  for 
premarket  approval  of  the  Dupen™ 
Long  Term  Epidural  Catheter.  At  FDA's 
request  the  applicant  submitted  more 
data,  and  FDA  filed  the  application  on 
June  17, 1987.  The  device  is  indicated  for 
Long-term  access  to  the  epidural  space 
for  the  delivery  of  preservation-free 
morphine  sulfate  to  relieve  intractable 
pain  in  cancer  patients.  The  device  is  to 
be  used  only  with  morphine  sulfate 
which  has  been  approved  for  epidural 
administration. 

On  October  5, 1987.  the  General 
Hospital  and  Personal  Use  Devices 
Panel,  an  FDA  advisory  committee, 
reviewed  and  recommended  approval  of 
the  application.  On  February  29, 1988, 
CDRH  approved  the  application  by  a 
letter  to  the  applicant  fi-om  the  Director 
of  the  Office  of  Device  Evaluation. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH — contact  Andrea  A.  Wargo 
(HFZ-420),  address  above. 

Opportimity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  3e0e(d)(3])  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
380e(g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 


committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  S  10.33(b)  (21  CFR 
10.33(b]).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  the  review  to 
be  used,  the  persons  who  may 
participate  in  the  review,  the  time  and 
place  where  the  review  will  occur,  and 
other  details. 

Petitioners  may,  at  any  time  on  or 
before  June  2, 1988,  file  with  the  Dockets 
Management  Branch  (address  above) 
two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees, 
515(d),  520(h).  90  Stat.  554-555.  571  (21 
U.S.C.  360e(d).  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  April  25, 1988. 
John  C  Villforth, 

Director,  Center  for  Devices  and  Radiological 
Health. 
[PR  Doc  88-9766  Filed  5-2-88;  8:45  am) 

BlUJNa  COOC  41«Mlt-4t 


[Docket  No.  8SM-0094] 

Serono  Laboratories,  Inc.;  Premarfcet 
Approval  of  Hbrel  •  (Qelatin  Matrix 
Implant) 

aoency:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Serono 
Laboratories,  Inc.,  Randolph,  MA,  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976,  of  Fibrel  • 
(gelatin  matrix  implant).  After  reviewing 
the  recommendation  of  the  General  and 
Plastic  Surgery  Devices  Panel,  FDA's 
Center  for  Devices  and  Radiological 
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Health  (GORH)  noHfied  the  applicant  by 
letter  of  February  26, 1988,  of  the 
approval  of  the  application. 

DATE  Petitions  for  administrative 
review  by  June  2. 1988. 

ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane.  Rockville.  MD  20857.  j 

FOR  FURTHER  MFORMA-nON  CONTACT: 
Nirmal  K.  Mishra,  Center  for  Devices 
and  Radiological  Health  (HFZ-410), 
Food  and  Drug  Administration,  8757 
Georgia  Ave..  Silver  Spring.  MD  20910, 
301-427-7156. 

SUPPLEMENTARY  INFORMATION:  On  April 
15, 1986,  Serono  Laboratories,  Inc., 
Randolph.  MA  02368,  submitted  to 
CDRH  an  application  for  premarket 
approval  for  Fibrel*  (gelatin  matrix 
implant).  The  device  is  composed  of 
absorbable  gelatin  powder  (denatured 
collagen  types  I  and  III]  and  epsilon 
aminocaproic  acid  in  a  lyophilized  form. 
The  device  is  indicated  for  use  in  the 
correction  of  depressed  cutaneous  scars 
which  are  distendable  by  manual 
stTfitdung  of  the  scar  borders.  The 
device  is  reconstituted  with  equal 
amounts  of  the  patient's  plasma  and  0.9 
percent  Sodium  Chloride  for  Injection, 
USP. 

On  May  29. 1987,  the  General  and 
Plastic  Surgery  Devices  Panel,  an  FDA 
advisory  committee,  reviewed  and 
recommended  approval  of  the 
application.  On  February  26. 1988, 
CDRH  approved  the  application  by  a 
letter  to  the  applicant  from  the  Director 
of  the  Office  of  Device  Evaluation,, 
CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above]  and  is  available  from  that  office 
upon  written  request  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
dociunent. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  Nirmal  K.  Mishra  (HFZ- 
410).  address  above. 

Opportunity  for  Aikainistrative  Review 

Section  515(dK3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(dK3])  authorizes  any 
Interested  person  to  petition,  under 
section  515(gJ  of  the  act  (21  U.S.C. 
360e(g)).  for  adininistntive  review  of 
CORH's  decision  to  approve  this 
application.  A  petitioner  may  request 


either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12]  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genidne  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decison  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  the  review  to 
be  used,  the  persons  who  may 
participate  in  the  review,  the  time  and 
place  where  the  review  will  occur,  and 
other  details. 

Petitioners  may,  at  any  time  on  or 
before  June  Z  1988,  file  with  the  Dockets 
Management  Branch  (address  above) 
two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drag,  and  Cosmetic  Act  (sees, 
515(d).  520Ch).  90  Stat.  554-555,  571  (21 
U.S.C  3eOe{d).  3eoj(h))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Dhrugs  (21  CFR  5.10)  and 
redelegated  to  the  EHrector,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  April  25. 1988. 

John  C  VUlfottfa. 

Director.  Center  for  Devices  and  Radiological 
Health. 

[PR  Doc  8»-97Q7  Filed  5-^-68;  8:45  am] 
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Health  Car«  Rnandng  Administration 

Statwnant  of  Organization,  Functiona, 
and  Daiagationa  of  Auttiority 

Part  F.  of  the  Statement  of 
Organization.  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services.  Healdi  Care  Financing 
Adminiaftration  (HCFA).  (Fadnd 
Relator.  Vol.  52.  No.  105.  pg  20643, 
dated  Tuesday,  June  2. 1987)  is  amended 
to  indicate  a  revised  titie  and  functional 


statement  for  the  Division  of  Public 
Information. 

The  specific  amendment  to  Part  F.  is 
described  below: 

•  Section  FG.20A.3.,  Division  of 
Public  Information  (FGCS)  is  deleted  in 
its  entirety  and  replaced  by  the 
following  new  Section  FG.20.A.3. 

3.  Division  of  Project  Development 
(FGC3) 

Designs  and  conducts  public 
information  campaigns  and  strategies  to 
promote  HCFA  priorities.  Obtains 
Department  of  Health  and  Human 
Services'  (HHS)  clearances  for  HCFA 
publications  intended  for  public 
distribution.  Ensures  that  expenditures 
for  public  affairs  materials  are  in  accord 
with  HHS  ceilings  and  guidelines. 
Working  through  an  Agency 
publications  advisory  group,  prepares 
an  annual  publications  agenda  for 
HCFA.  Writes  and  edits  informational 
material  such  as  Your  Medicare 
Handbook.  Arranges  for  the  use  of 
HCFA  exhibits  at  meetings  and 
conventions  of  major  organizations. 
Manages  the  second  surgical  opinion 
pro-am. 

Date:  April  15. 1988. 
Rolwrt  A.  Streimer. 

Acting  Associate  Administrator  for 
Management  and  Support  Services. 
[FR  Doc.  88-9726  Filed  5-2-88;  8:45  am] 
BHJJNQ  CODE  4120-01-M 


Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  Health  and 
Human  Services  (HHS),  Health  Care 
Financing  Administration  (HCFA). 

action:  Notice  of  proposed  new  routine 
use  for  an  exisfing  system  of  records. 

summary:  The  Health  Care  Financing 
Administration  (HCFA)  is  proposing  to 
revise  the  system  notice  for  the 
Medicare  Bill  File  (Statistics),  System 
No.  09-70-0005. 

EFFECTIVE  DATES:  The  proposed  new 
routine  use  shall  take  effect  without 
further  notice  June  2. 1986.  unless 
comments  received  on  or  before  that 
date  would  warrant  changes. 

ADDRESS:  Please  address  comments  to 
Mr.  Richard  A.  DeMeo,  HCFA  Privacy 
Act  Officer.  Office  of  Management  and 
Budget,  Health  Care  Financing 
Administration.  Room  G-M-1  East  Low 
Rise  Building,  6325  Security  Boulevard, 
Baltimore,  Maryland  21207.  We  will 
make  conaments  received  available  for 
inspection  at  this  locatton. 

FOR  yURTWER  WTORMATIOW  CONTACT; 
Mrs.  Rose  Ellen  Connerton,  Office  of 


Statistics  and  Data  Management.  Bureau 

of  Data  Management  and  Strategy, 
'  HCFA.  l-F-2  Oak  Meadows  Building, 

6325  Security  Boulevard,  Baltimore, 
'  Maryland  21207.  Telephone  (301)  966- 

8069.      ' 

SUPPLEMENTARY  INFORMATION:  The 

.Medicare  Bill  File  (Statistics),  System 
No.  09-70-0005,  contains  records  on  bills 
for  services  furnished  to  persons 
enrolled  in  Part  A  (hospital  insurance) 
and/or  Part  B  (supplementary  medical 
insurance)  of  the  Medicare  program.  The 
systems  notice  for  this  system  was  most 
recently  published  at  49  FR  49943  (1984). 
Data  in  this  system  are  used  primarily 
for  statistical  and  research  purposes 
related  to  evaluating  the  operation  and 
.effectiveness  of  the  Medicare  program. 
A  principal  subfile  in  the  system  is  the 
Medicare  Provider  Analysis  and  Review 
(MEDPAR)  file.  The  MEDPAR  file 
contains  data  bom  hospital  bills  of 
Medicare  beneficiaries  discharged  from 
Medicare  certified  hospitals,  including 
data  on  beneficiary  demographics, 
medical  diagnosis  and  surgery,  and 
utilization  of  hospital  resources.  We  are 
proposing  to  establish  a  new  routine  use 
to  permit  HCFA  to  disclose  on  an 
annual  basis  much  of  the  information  in 
the  MEDPAR  file  for  research  Into  the 
quality  and  effectiveness  of  health  care 
furnished  to  Medicare  beneficiaries. 

The  Medicare  program  has  an 
important  stake  in  the  development  of 
improved  methodologies  for  measuring 
and  comparing  health  care  quality  and 
effectiveness.  The  introduction  of 
prospectively  determined  hospital 
payments,  plus  the  increased  numbers  of 
alternative  delivery  systems  such  as 
health  maintenance  organizations  and 
preferred  provider  organizations,  have 
raised  the  interest  of  many  in  the 
monitoring  and  assurance  of  the  quaUty 
of  health  care  provided  under  these 
revised  financial  incentives.  Progress  in 
the  assessment  of  quality  and 
effectiveness,  however,  has  been 
impeded  in  part  by  the  lack  of  data 
bases  describing  the  care  given  to 
patients. 

HCFA  convened  a  symposium  in  June 
1987  to  identify  research  needs  relating 
to  the  measurement  and  monitoring  of 
quality  and  effectiveness  of  care.  Strong 
support  was  expressed  at  the 
symposium  for  analysis  and  monitoring 
at  several  levels  including:  (1) 
Epidemiologic  monitoring  of  patient 
:outcomes  such  as  mortality,  morbidity, 
and  disability;  (2)  local  area  analyses  to 
identify  problems  in  both  patient 
outcomes  and  health  care  processes; 
and  (3)  analysis  and  monitoring  of  both 
outcomes  and  processes  of  care  at  the 
institution  or  medical  care  plan  level. 
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In  response  to  the  needs  highlighted  at 
the  symposium,  HCFA  has  developed 
the  Quality  of  Care  MEDPAR  file  (QC/ 
MEDPAR]  to  increase  the  amount  of 
data  available  for  quality  and 
effectiveness  of  care  research.  Our 
purpose  is  to  assist  researchers  in 
developing  and  applying  improved 
measures  for  determining  the  qualify 
and  effectiveness  of  care  furnished  in 
hospitals  participating  in  the  Medicare 
program.  The  development  and  release 
of  the  QC/MEDPAR  file  is  in  keeping 
with  HCFA's  commitment  to  the 
improvement  of  the  qulaify  of  health 
care  practiced  in  the  United  States  and, 
foremost,  that  given  to  Medicare  and 
Medicaid  beneficiaries.  This  purpose  is 
also  compatible  with  a  purpose  for 
which  the  data  in  the  Medicare  Bill  Pile 
are  collected,  namely,  to  promote  study 
of  the  operation  and  effectiveness  of  the 
Medicare  program.  We  would  note  that 
similar  use  of  Medicare  data  is  made  for 
patient  outcome  assessment  research 
authorized  under  section  1875(c)  of  the 
Social  Securify  Act,  as  enacted  in  1986 
by  section  9316  of  Pub.  L  99-509. 

We  are  proposing  to  include  in  the 
QC/MEDPAR  file  the  data  elements 
listed  in  Appendix  A  of  the  system 
notice.  Research  on  the  qualify  and  the 
effectiveness  of  care  provided  in  the 
hospital  inpatient  setting  requires 
detailed  information  on  a  patient- 
specific  basis.  Accurate  assessment  of 
the  outcomes  of  care  (such  as  mortalify, 
morbidify,  and  disabilify)  requires  that  it 
be  possible  to  track  individual  patients 
over  time.  Therefore,  linkage  of  multipe 
episodes  of  care  is  necessary  in  order  to 
evaluate  an  entire  episode  of  care,  or  the 
entire  course  of  a  disease  or  the 
treatment  of  disease.  This  is  especially 
true  for  chronic  diseases,  such  as 
cancer,  heart  disease,  or  diabetes,  where 
the  course  of  the  disease  may  run  over 
months  or  years.  In  order  to  meet  this 
need,  the  QC/MEDPAR  file  will  include 
encrypted  health  insurance  claim 
numbers  with  the  same  encrypted 
number  used  for  all  records  pertaining 
to  a  particular  individual.  These 
encrypted  numbers  will  enable  an 
individual's  entire  history  of  inpatient 
care  to  be  linked  and  studied  as  a  single 
entify,  while  concealing  that  individual's 
identify. 

Similarly,  it  is  necessary  to  include 
geographical  information  in  the  file  to 
enable  small  area  variations  analyses. 
Many  studies  have  documented  wide 
variations  across  geographic  areas  in 
hospitalization  rates  and  use  of  surgical 
procedures  that  cannot  be  accounted  for 
by  the  health  status  of  the  resident 
population.  Assessment  of  the  reasons 
for  these  variations  requires  that  the 


records  contain  a  geographic  variable. 
Counfy  codes  are  insufficient  for  this 
purpose  because  medical  service  areas 
(those  areas  from  which  individual 
hospitals  get  their  patients]  cross  counfy 
boundaries  and  there  may  be  multiple 
service  areas  within  single  counties.  The 
inclusion  of  ZIP  Codes  will  enable 
researchers  to  develop  service  area 
analyses  which  can  more  closely 
approximate  the  real  medical  service 
areas  at  the  local  level. 

In  order  to  protect  the  privacy  of 
Medicare  beneficiaries,  we  have  where 
possible  removed,  coded,  or  encrypted 
data  elements  in  the  QC/MEDPAR  file 
to  reduce  the  likelihood  that  specific 
individuals  will  be  identified  with 
information  in  the  file.  The  file  does  not 
contain  beneficiary  name  or  race;  each 
beneficiary's  health  insurance  claim 
number  has  been  encrypted;  the  exact 
age  of  beneficiaries  is  obscured  by  use 
of  age  intervals;  and  all  dates  have  been 
modified  by  adding  or  subtracting  1  to 
20  days  from  the  actual  dates.  The  file 
will  be  national  in  scope;  no  subsets  of 
the  file  will  be  provided. 

As  a  further  precaution,  we  are 
requiring  recipients  of  the  data  file  to 
agree  in  writing  not  to  link  the  data  to 
any  other  beneficiary-specific  records  to 
use  the  data  to  identify  individuals.  We 
will  release  the  data  only  upon  receipt 
and  approval  of  a  research  plan 
specifying  the  objectives  of  the  research, 
the  manner  in  which  the  data  will  be 
used,  the  financial  support  for  the  plan, 
and  the  date  the  research  will  be 
completed.  Recipients  will  also  be 
required  to  agree  not  to  use  the  data  for 
purposes  other  than  qualify  and 
effectiveness  of  care  research.  The  file 
may  not  be  used  for  purposes  such  as 
marketing  (e.g.,  identification  and 
targeting  of  under-  or  over-served  health 
service  markets  primarily  for  the 
purposes  of  commercial  benefit), 
insurance  (e.g.,  targeting  mariceting 
areas,  or  redlining  areas  deemed  to  offer 
bad  health  insurance  risks],  or  adverse 
selection  (e.g.,  identifying  patients  with 
high-risk  diagnoses).  In  addition, 
recipients  will -have  to  establish 
appropriate  safeguards  to  protect  the 
confidentialify  of  the  data  and  prevent 
unauthorized  access  to  it 

We  are  proposing  that  the  following 
routine  use  for  release  of  the  QC/ 
MEDPAR  file  be  added  to  the  current 
system  notice  for  system  number  09-70- 
0005. 

(7)  With  respect  to  the  QC/MEDPAR 
file,  to  entities  with  a  legitimate  need  for 
data  for  the  purpose  of  conducting 
research  on  the  qualify  and 
effectiveness  of  care  provided  in 
hospitals.  Research  using  data  released 
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mder  this  rootine  use  nmst  focus  on  the 
irapro^ement  of  measures  for 
determining,  validating,  and  monitoring 
the  quaiity  and  effectiveness  of  hospital 
care  in  sudl  areas  as  access  to  care, 
outcomes  of  care,  and  effectiveness  of 
c«re  in  improving,  restoring,  or 
maintaining  &.s  independence  and 
functioning  of  Medicare  beneficiaries. 
Information  disclosed  under  this  routine 
use  will  be  limited  to  the  data  elements 
described  in  Appendix  A. 

The  QC/MEDPAR  file  may  be 
rdeased  to  an  entity  if  HCFA 
oeleiowieK 

a.  That  the  ose  or  disetesare  does  not 
violate  legal  limitations  under  whidi  the 
data  were  provided,  collected,  or    I 
obtaiBad  I 

b.  That  the  purpose  for  which  the 
disclosure  is  to  be  made: 

(1)  Cannot  reasonably  be 
accomplished  unless  the  data  are 
provided  in  the  detailed  form  described 
ki  Appendix  A;  1 

(2)  b  reasonably  likely  to  be        I 
accomplished  in  view  of  the  capabilities 
of  the  requesting  entity  and  othier 
factors;  and 

(3]  Is  of  sufficient  importance  to 
warrant  the  possible  effect  on  the 
privacy  of  the  individual  that  the 
disclosure  of  the  data  might  bring. 

c.  The  entity  must  subaiit  and  HCFA 
must  approve: 

(1)  A  research  plan  specifying  the 
objectives  of  the  research,  the  manner  in 
which  the  data  will  be  used,  the 
financial  support  for  the  plan,  and  the 
date  the  research  will  be  completed;  and 

(2)  A  copy  of  any  report  by  a  panel  of 
recognized  experts  reviewing  the 
research  plan  (where  such  review  has 
been  performed). 

d.  The  entity  and  its  contractors,  if 
any,  must  sign  a  statement 
acknowledging  that  section  1106(a]  of 
the  Social  Security  Act,  which  prohibits 
the  disclosure  of  confidential  , 
information  and  imposes  criminal   ' 
penalties,  may  apply.  They  must  also 
agree  to  the  following:  , 

(1)  Not  to  Hnk  the  data  to  other    I 
beneficiary-specific  records  to  use  the 
data  to  identify  individual  beneficiaries; 

(2)  Not  to  use  the  data  for  purposes 
that  are  not  related  to  reseandi  on  the 
quality  and  effectiveness  of  hospital 
inpatient  care,  incfaMfeng  but  not  limited 
to:  marketing  (identification  and 
targeting  of  under-  or  over-served  health 
service  markets  primarily  for  the 
purposes  of  commercial  benefit). 
insurance  (redlining  areas  deemed  lo 
offer  bad  health  insurance  risks),  and 
adverse  selection  (identifying  patients 
with  high-risk  diagnoses): 

(3)  Not  to  disdose  the  data  to  any 
persons  unless  tiie  data  are  in 


aggregated  form  as  described  in 
paragraph  S.  Hie  data  may  be  disclosed 
to  a  contractor  for  data  processing  if: 

ta)  Hie  entity  has  specified  in  the 
research  plan  submitted  to  HCFA  that 
the  contractor  would  receive  the  data 
for  ftat  purpose,  or  the  entity  has 
obtained  written  authorization  from 
HCFA  to  make  the  disclosure  to  the 
contractor,  and 

(b)  The  contractor  has  signed  a 
confidentiality  statement  with  HCFA; 

(4)  Not  to  publish  or  otherwise 
disclose  the  data  in  a  form  raising 
unacceptable  possftiilities  that 
beneficiaries  could  be  ideatified  (i.e..  the 
data  must  not  be  beoeficiary-apecific 
and  Biust  be  aggregated  to  a  level  where 
ao  data  cells  have  ten  or  iewar 
beneficiaries); 

(5)  To  submit  a  copy  of  any 
aggregation  of  the  data  intended  for 
pablication  to-HCFA  for  approval  prior 
to  publication; 

(6)  To  establish  appropriate 
adminiBtrative,  technical,  procedural 
and  physical  safeguards  to  protect  the 
confidentiality  of  the  data  and  to 
prevent  unauthorised  access  to  it; 

(7)  To  return  all  files  to  HCFA.  and 
destroy  any  copies  that  may  have  been 
made,  at  the  completion  of  the  research 
plan. 

The  new  routine  use  is  consistent  with 
the  Privacy  Act,  5  U.S.C.  552a(a)(7). 
since,  as  previously  noted,  it  is 
compatible  with  the  purpose  for  which 
the  information  is  collected  Because  the 
addition  of  this  new  routine  use  will  not 
change  the  purposes  for  which  the 
information  is  to  be  used  or  otherwise 
significantly  alter  the  system,  we  are  not 
preparing  a  report  of  altered  system  of 
records  under  5  U.S.C.  552a(o).  The 
entire  systems  notice  is  published 
below.  Please  note  that  since  this  notice 
was  last  published  in  its  entirety,  it  has 
been  updiated  several  times  for  both 
specificity  and  for  changes  required  by 
the  Department  of  Health  and  Human 
Services.  These  additions,  previously 
published  in  the  Federal  Register,  are 
being  inchided  at  this  time  to  furnish 
readers  a  notice  that  is  correct  and 
complete 

Dated:  ^>ril  27. 1988. 
William  L  Roper, 

^mmistrOtor,  Health  Care  Financing 
Administration. 

09-70-0005 


Medicare  BQ1  File  (Statistics)  HHS. 
HCFA.BDMS. 


None. 


tvtTEM  LOcanoN: 

Office  of  Systems  Operations,  OS, 
SSA.  6401  Security  Boulevard 
Baltimore,  Maiylaod  21235. 

CATEOOmCS  Of  mMVIOUALS  COVEMO  BV  THI 


Persons  enrolled  in  hospital  insurance 
or  supplemental  medical  benefits  parts 
of  the  Medicare  program. 

catioowii  Of  Ncconos  m  m  svstsm: 

Bill  data;  demographic  data  on  the 
beneficiary;  diagnosis  and  sui^ery  codes 
provider  characteristics. 

OFTNC 


Section  1675  of  the  Social  Security  Act 
(42  U.SJC.  1S9SR). 

PURMW^S): 

To  study  Ifhe  operafion  and 
effectiveness  of  tfie  Medicare  program. 


ROurmB  USES  OF  ne 

TMC  SVSXSM,  IMCWOWia  CAtSOOMKS  OF 
USEM  iMD  THE  FURfOSES  OF  SUCM  USES: 


Disclosure  nay  be  made:  (1)  To  a 
con^«ssioDal  office  ^m  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  concessional  office  made  at 
the  request  ixf  that  individual. 

(2)  To  the  Bureau  of  Census  for  use  in 
processing  research  and  statistical  data 
directly  related  to  the  administration  of 
Social  Security  programs. 

(3)  To  the  Department  offustice,  to  a 
court  or  other  ttibanaJ,  or  to  another 
party  before  such  tribunal,  when 

(a)  HHS  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  emphyee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  [or  HHS  where  it 
is  ttuthorired  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components, 

is  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  tribunal,  or 
the  other  party  18  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case  HHS 
determines  thai  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  oollected. 

(4)  To  an  individual  or  organization 
for  a  research,  evaluation,  or 
epidemioki^cal  project  related  to  the 
prevention  of  disease  or  disability,  or 


the  restoration  or  raeontenence  of  health 
if  HCFA; 

a.  Determines  tbat  the  use  or 
disclosure  does  not  violate  legal 
limitations  under  which  the  record  was 
provided,  collected  or  obtained: 

b.  Detennines  that  the  purpose  for 
which  the  disclosure  is  to  be  made: 

(1)  Cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  indfridually  identifiable 
form. 

f2)  Fs'  of  sofficierrt  [mporfanccr  to 
warrant  Hie  effect  and/orrisk  on  the 
privacy  of  fhe  meFfVHfeaf  fJwf  sdd!rtfonal 
exposure  of  tfce  reconf  iwigftt  biiny,  and 

(3)  Thewr  is  reasonable  proftfrisiKfy 
that  th«  obfectiw  for  the  ase  iwraief  be 
accomplished; 

c.  Requires  the  information  recipient 
to: 

(1)  E»tebksl»reafl«mable 
administvative,  lechMcak,  and  physical 
safeguards  to  pvevenl  iwautk«fized  use 
or  disclseore  oi  the  recoiik  and 
.    (2)  Remove  or  des4roy  the  iaioniatien 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consisteait  with  ttie 
purpose  of  the  project  unless  the 
(recipient  presents  an  adequate 
justification  of  a  research  oc  health 
nature  for  retaining  such  information, 
and 

(3)  Make  no  further  use  or  disclosure 
of  the  record  except: 

(a)  In  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual. 

(b)  For  use  in  another  research 
project,  under  these  sartie  conditions, 
and  with  written  authorization  of  HCFA. 

(c)  For  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  research  projact  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportumfy 
consistent  with  the  purpose  of  the  audit 
or 

(d)  When  required  by  law; 

d.  Secures  a  written  statement 
attesting  to  the  information  recipient's 
understanding  of  and  willingness  to 
abide  by  these  provisions. 

(5)  To  entities  with  a  legitimate  need 
for  data  for  statistical  analyses  bearing 
on  Medicare  payment  policies  for 
inpatient  hospital  services.  Information 
disclosed  for  this  purpose  will  not 
include  a  beneficiary's  heritk  inen^nce 
claim  number,  race,  or  Medicare  status 
code;  the  beneficiary's  agp  will  be 
identified  onfy  by  age  intervals;  the 
.bJeneficiary's  residence  will  be  identfied 
only  to  the  extent  of  stating  whether  he 
or  she  resides  in  the  same  State  an  the 
provider,  the  admission  and  discharge 


dales  Witt  be  identified  only  by  carlendar 
quasten  and  the  date  of  sargery  will  be 
id«»tified  only  as  the  number  of  days 
after  adarission. 

Each  of  the  Medicare  Provider 
Analysis  and  Remew  (MBDPARf  ffles— 
short-stay  hospital  serricer  file,  bong- 
term  hospital  services  file.  skrIJed 
nursing  facility  services  file,  end  other 
provider  services  file — will  be  modified 
in  acconkimce  with  the  foregoing 
provisions  for  release.  The  entity  mast 
agree: 

(aj  Not  to  try  to  identify  individual 
beneficiaries. 

(b)  Not  to  disclose  raw  data  to'  any 
persons  except  contractors  for  dato 
processing  and  storage  (and  it  must 
agree  to  reqxrire  any  such  contractor  not 
to  refease  any  data  and  not  to  retain  any 
data  affer  performing  the  contract]. 

{c>  Ndl  to  link  this  information  to 
other  benefieiary-specific  records, 

(d)  Net  to  poWisk  or  otherwise 
disclose  data  ia  a  form  raising 
unacceptaUepoesibihtres  that 
beacfidaries  oouki  be  edentified,  and 

te)  To  sarfe^ard  the  confidentiality  of 
the  data  and  to  try  to  ]xevent 
unsathorized  access  to  it. 

ififf  To  a  cootractor  for  the  purpose  of 
collating,  analyzing,  aggregating  or 
otherwise  refining  or  processing  records 
in  this  system  or  for  developing, 
modifying  and/or  manipulating  ADP 
software.  Dato  would  also  be  disclosed 
to  contractors  incidental  to 
consultation,  programming  operation, 
user  assistance,  or  maintenance  /or  an 
ADP  or  telecommunications  systems 
containing  or  supporting  records  in  the 
system. 

(7)  With  respect  to  the  QC/MEDPAR 
file,  to  entities  with  a  legitimate  need 
for  data  for  the  purpose  of  conducting 
research  on  the  quality  and 
effectiveness  of  care  provided  in 
hospitals.  Research  using  data  re/eased 
under  this  routine  use  must  focus  on  the 
improvement  of  measures  for 
determining,  validating,  and  morritaring 
the  quality  and  effectiveness  of  hospital 
care  in  such  areas  as  access  to  core, 
outcomes  of  care,  and  effectiveness  of 
care  in  improving,  restoring,  or 
maintaining  the  independence  and 
functioning  of  Medicare  beneficiaries. 
Information  disclosed  under  this  routine 
use  will  be  limited  to  the  data  eletnexHs 
described  in  Appendix  A. 

The  QC/MEDPAR  file  may  be 
released  to  an  entity  if  HCFA 
determines: 

a.  That  the  use  or  disclosure  does  not 
violate  legal  limitations  under  which  the 
data  were  provided,  cailectatr  or 
obtained. 

h.  That  the  purpose  for  which  the 
disclosure  is  to  be  made: 


(1)  Cannot  reasonably  be 
accomplished  unless  the  data  are 
provided  in  the  detailed  form  described 
in  Appendix  A; 

(2)  Is  reasonably  likely  to  be 
accomplished  in  view  of  the  capabilities 
of  the  requesting  entity  and  other 
factors;  and 

(3  J  Is  of  sufficient  importance  to 
warrant  the  possible  effect  on  the 
privacy  of  the  individual  that  the 
disclosure  of  the  data  might  bring. 

c  The  entity  must  submit  and  HCFA 
must  approve: 

(1)  A  research  plan  specifying  the 
objectives  of  the  research,  C&e  manner 
in  which  the  data  will  be  toed,  the 
financial  svpport  far  the  plan,  and  the 
date  the  research  will  be  completed; 
and 

(2)  A  copy  of  any  report  by  a  panel  of 
recognized  experts  reviewing  the 
research  plan  (which  such  review  has 
been  performed). 

d  The  entity  otid  it»  contractors,  if 
any,  must  sign  a  statement 
acknowledging  that  section  1106(a)  of 
the  Social  Security  Act,  which  prohibits 
the  disclosure  of  confidential 
information  and  imposes  criminal 
penalties,  may  apply.  They  must  also 
agree  to  the  flowing: 

(1)  Not  to  link  the  data  to  other 
beneficiary-specific  records  to  use  the 
date  to  identify  individual  beneficiaries; 

(2)  Not  to  use  the  data  for  purposes 
that  are  not  related  to  research  on  the 
quality  and  effectiveness  of  hospital 
inpatient  care,  including  but  not  limited 
to:  marketing  (identification  and 
targeting  of  under-  or  over-served  health 
service  markets  primarily  for  the 
purposes  of  commercial  benefit), 
insurance  (redlining  areas  deemed  to 
offer  bad  health  insurance  risks),  and 
adverse  selection  (identifying  patients 
with  high  risk  diagnoses); 

(3)  Not  to  disclose  the  data  to  any 
persons  unless  the  data  are  in 
aggregated  form  as  described  in 
paragraph  5.  The  data  may  be  disclosed 
to  a  contractor  for  data  processing  if: 

(a)  The  entity  specified  in  the 
research  plan  submitted  to  HCFA  that 
the  contractor  would  receive  the  data 
for  that  purpose,  or  the  entity  has 
obtained  written  authorization  from 
HCFA  to  make  the  disclosure  to  the 
contractor;  and 

(b)  The  contractor  has  signed  a 
confidentiality  statement  with  HCFA: 

(4)  Not  to  publish  or  otherwise 
disclose  the  data  in  a  form  raising 
unacceptable  possibilities  that 
beneficiaries  could  not  be  identified 
(i.e.,  the  data  must  not  be  beneficiary- 
specific  and  must  be  aggregated  to  a 
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level  where  no  data  cells  have  ten  or 
fewer  beneficiaries); 

(5)  To  submit  a  copy  of  any 
aggregation  of  the  data  intended  for ' 
pubication  to  HCFR  for  approval  prior 
to  publication;  j 

(6)  To  establish  appropriate  I 
administrative,  technical,  procedural 
and  physical  safeguards  to  protect  the 
confidentiality  of  the  data  and  to 
prevent  unauthorized  access  to  it; 

(7)  To  return  all  files  to  HCFA.  and 
destroy  any  copies  that  may  have  been 
made,  at  completion  of  the  research 
plan. 

POUCISS  ANO  PRACTICES  FOR  STOmNO, 

RrrwcviMa,  acccssino,  retaimino,  ano 

MSPOSINQ  or  RECORDS  IN  THE  SYSTEM: 
STORAOC 

All  records  are  stored  on  magnetic 
tape. 

RETRIEVAMUTV:  | 

All  records  are  indexed  by  health 
insurance  claim  number  and  by  hospital 
provider  number 


For  computerized  records,  safeguards 
established  in  accordance  with 


Department  standards  and  National 
Bureau  of  Standards  guidelines  (e.g., 
security  codes)  will  be  used,  limiting 
access  to  authorized  personnel. 

RETENTION  AND  disposal: 

Records  are  maintained  with 
identifiers  as  long  as  needed  for 
program  research. 

SYSTEM  MANAGERS)  AND  ADDRESS: 

Director,  Bureau  of  Data  Management 
and  Strategy,  Room  2424,  Oak  Meadows 
Building,  6325  Security  Boulevard, 
Baltimore,  Maryland  21207. 

NOTIFICATION  PROCEDURE: 

For  purpose  of  access,  write  the 
systems  manager,  vvho  will  require 
name  of  system,  health  insurance  claim 
number  and  for  verification  purposes, 
name  (women's  maiden  name,  if 
applicable),  social  security  number, 
address,  date  of  birth  and  sex;  and  to 
ascertain  whether  the  individual's 
record  is  in  the  system,  utilization  and 
date  of  utilization  under  Part  A  or  Part  B 
of  Medicare  services,  home  health 
agency,  hospital  (inpatient),  hospital 
(outpatient)  or  skilled  nursing  facility. 


RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 
(These  access  procedures  are  in 
accordance  with  the  Department 
Regulations  (45  CFR  5b.5(a)(2).} 

COMTESTINO  RECORD  PROCEDURES: 

Contact  the  system  manager  named 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested.  State  the  corrective  action 
sought  and  the  reasons  for  the 
correction  with  suppoi'ting  justification. 
(These  procedures  are  in  accordance 
with  Department  Regulations  (45  CFR 
5b.7).) 

RECORD  SOURCE  CATEOORIES: 

Medicare  enrollment  records: 
Medicare  bill  records:  Medicare 
provider  records  for  a  sample  of  persons 
treated  as  hospital  patients  (inpatient 
and  outpatient)  and  skilled  nursing 
facility  patients. 

SYSTEMS  EXEMPTED  PROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 


Appendix  A— Data  Elements  Contained  in  the  Quauty  of  Care  MEDPAR  File 


Dsta  olonwnt 


1.  Hi  Claim  Number.. 

2.  Age 


3.  Seoi. 


4.  Medtoare  Statue  Code. 


5.  Olicharge  Oe<tlnalion„ 


6.  MedKwe  Provider  Number. 

7.  Dele  of  Admieaioft- 

8.  Oeteo<Discharoe.. 

9.  Length  o(  Stay. 


UMI 


10.  Inteneive  Care  and  Corortaiy  Care  Daya . 

1 1 .  Total  Owgea 


Description 


Encrypted  to  protect  ttie  identity  ot  the  beneficiary 

Age  inlervaia  to  protect  the  identity  of  ttw  beneficiary. 

u(Vler25 

25-44 

45-64 

66-69 

70-74 

75-79 

80-64 

65+ 


tomale 
— unltnown 
Code  to  show  reason  lor  benefidary's  entitlement.. 

—aged  wimoot  ESRD 

—aged  with  ESRD 

—disabted  without  ESRD 

—disabied  with  ESRD 

—ESRD  only 

—To  home,  self  care 


—To  short-term  hospital 

-ToSNF 

—To  other  type  facility 

—To  home  health  service 

—Left  againat  medical  advice 

—Died 

— Sbll  a  patient 

Identification  number  of  hospital.. 


Date,  plus/minus  1  to  20  daya*. 
Date,  plus/minus  1  to  20  days*.. 

Number  of  daya  In  hospital  atay 

Daya  In  apedal  care  units  of  hoapitala 

AS  charge  fields  ffieMa  11-21)  va  In 


Function 


To  determine  the  number  of  stays  for  a  beneficiafy. 
To  measure  age-i>a8ed  differences. 


To  measure  sex-based  differences. 


To  examine  effectivertesa  of  care  for  different  catego- 
riea  of  Medicare  beneficiafies. 


To   group   stays   into    Diagnosis    Related   Groups 
(DRGs). 


To  allow  for  review  of  care  on  an  irtsdtuliorvapecilto 


To  measure  Intervale  between  hoapital  episodea. 
To  measure  Inten^als  between  hoapital  epiaodea. 
To  examine  daya  of  care. 
To  meaaure  outcomes  In  and  uaa  c4  speciai  care 

units. 
Charge  fields  1 1-21  are  included  to  measure  relative 

reeource  uae  acroes  cases. 
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Appendix  A.— Data  Elements  Contained  in  the  Quality  of  Care  MEDPAR  File— Continued 


Data  element 

Description 

Function 

12.  Routine  Aecommodatioiv  Chacges 

13.  Intensive  Care  and  Cdrooary  Caw  Charges 
M.  Total  Dapartmentali  (AndMiary)  Charges 
15l  Operating  Room  Cbargaa 

16.  Phannacy  Changes 

17.  Laboratory  Charges 

18.  Radiology  Charges 

19.  Supplies  Charges 

20.  Anesthesia  Charges 

2T.  Inhalation  Therapy  Charges 

22.  Principal  Diagnosis 

ICD-9-CM  Code 

Up  to  4  ICO-S-CM  codes 

KXVB-CM  VoMm  3 

Up  to  2  ICO-9-CM  Volume  3  codes 

Date  plus/minus  1  to  20  days* _ 

Nunber  of  pints    - 

Fields  22-25  are  included  to  identify  diagnostic/surgi- 
cal infornwtion  and  to  group  stays  into  DRGs 

23.  Additional  Diagnoses „ ._ 

25.  Addttiorail  Surgery „ 

26.  Date  of  Siirgery.„            _. 

27.  Blood  Furnished _ „ 

To  measure  intervals  between  admissionydtsctwrge 
and  surgery. 

DRG1-DRG475 _ 

Date,  plus/minus  1  to  20  days* 

1  =urtian ._ „ 

2=tural 

5  digit  zip _ „ „ 

To  de«na  diagnostic  grcMps  used  m  tt>e  Prospective 

Payrwent  System. 
To  determine  mortality  rates. 

29.  Date  of  death 

30.  Uftwn/njral  resideiice. .-. 

31.  Zip-Code „ 

'     areas. 
To  examine  vaiialiorw  in  care  in  small  af«as 

^^he  saiM  random  number  wM  be  added  to  all  dates  in  every  discttargs  record  occurring  for  a  beneSciafy  dunng  Ste  year.  The  randoa»  mntm  wis  range  from 
|FR  Doc.  86-9700  Filed  5-2-88;  8:45  am] 

ntLSM  CODE  4130-03-M 


Naffonai  Institutes  of  Heattti 

Advisoqr  Coiranittee  to  the  Director; 
Meeting 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Advisory  Conmiittee  to  the  Director, 
NIH.  on  June  27-28. 1968.  at  the  National 
Institutes  of  Health.  Bethesda,  Maryland 
20892.  The  meeting  will  take  place  from 
8:30  a.m.  to  5«)  pjn.  on  June  27.  and 
from  8:30  to  approximately  11:45  a.m.  on 
June  2^,  in  Building  31,  Conference  Room 
10,  C  Wing.  The  meeting  will  be  open  to 
the  public. 

The  meeting  will  be  devoted  to 
discussions  of  "The  Health  of 
Biomedical  Research  Institutions — 
Report  of  the  Regional  Meetings." 

The  Executive  Secretary,  Jay  . 
Moskowitz,  Ph.D.,  National  Institutes  of 
Health,  Shannon  Building,  Room  137, 
Bethesda,  Maryland  20892,  (301)  496- 
3152,  will  furnish  the  meeting  agenda, 
rosters  of  Commtttee  members  and 
'consultants,  and  substantive  program 
information  upon  request. 

Date:  April  27. 1988.  . 
B«tty  |.  Beveridge. 

Comatittee  Aianagement  Officer.  National 

.Institutes  ofHtalth. 

[FR  Doc.  88-«7B3  FUed  5-2-881  M&  am) 


Natiooai  Cancer  Institute;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  to  amend  the 
notice  of  the  National  Cancer  Advisory 
Board  sseeting  wlach  was  published  in 
the  Federal  Register  (53  FR  13450)  on 
April  25. 1988. 

The  Subcommittee  on  Cancer  Centers, 
scheduled  for  May  8, 6  p.m..  Building 
3lC,  Conference  Room  7  is  being 
changed  to  May  10,  8  a.m.,  Building  31C, 
Conference  Room  7.  This  Subcommittee 
is  being  reschetkiled  due  to  conflicting 
schedules  of  members.  Therefore,  the 
Subcomraittee  on  Special  Actions  for 
Grants,  sdiedufed  for  8-.30  a.m.  will 
commence  at  approximately  9  a.m. 

The  Subconunitee  on  Cancer  Control 
for  the  Year  2000,  scheduled  for  May  9. 
6:15  pjn..  Building  31C,  Conference 
Room  8.  is  being  cancelled  due  to 
conflicting  schedules  of  members. 

The  full  meeting  of  the  AIDS 
Subcommittee,  originally  scheduled  to 
be  Qpened  from  7:30  p.m.  to 
adjournment,  will  now  be  open  fitim  7:30 
p.m.  to  approximately  8:30  pan.  followed 
by  a  closed  session  to  discuss  the  pre- 
publication  scientific  results  of  an  AIDS 
paper  to  be  published  in  ]iu>e.  This 
meeting  will  be  dosed  inider  section 
552(b)(c)(4)  of  Title  5v  U.&a,  and  sec 
10(d)  of  Pub.  L  92-463  as  these 
disciissions  cotild  reveal  confidential 
trade  secrets  or  coamerciei  property. 


Dated:  April  28. 1988. 

Bfltty  |.  Beveridge, 

Committee  Management  Officer.  National 

Institutes  of  Health. 

[FR  Doc  68-9764  Filed  5-2-66:  8:45  am] 

BILUNG  CODE  4140-01-M 


National  Institute  of  Neuroiogicai  and 
Communicative  Disorders  and  Stroke; 
Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Neurological 
Disorders  Program  Project  Review  B 
Committee,  National  Institute  of 
Neurological  and  Communicative 
Disorders  and  Stroke,  Jane  8-10, 1988, 
Holiday  Inn.  555  C  Street  SW., 
Washington,  DC.  which  was  published 
in  the  Federal  Register  on  April  4, 1988 
(52  FR  10950). 

This  committee  was  to  have  convened 
at  8:30  a.m.  on  June  8,  but  has  been 
changed  to  7:00  p.m.  on  Jtxne  8, 1988. 

The  meeting  will  be  open  to  the  public 
from  7KX)  p.m.  to  7:30  p.m.  and  will  be 
closed  from  7:30  p.m.  to  adjournment  for 
the  review  of  grant  applications. 

Dated:  April  21, 1988. 

Betty ).  Beveridge, 

Committee  Management  Officer,  National 

InatitutBg  of  Health. 

[FR  Doc.  88-9786  Fried  5-2-46:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(CO-M2-0S-4520-12] 

I 

Colorado;  Filing  of  Plata  of  Survey 

April  21. 1988. 

The  plat  of  survey  of  the  following 
described  land,  will  be  officially  Bled  in 
the  Colorado  State  Office,  Bureau  of 
Land  Management,  Lakewood, 
Colorado,  effective  10:00  a.m.,  June  27, 
1988. 

The  plat  (in  2  sheets)  representing  the 
dependent  resurvey  of  portions  of  the 
Second  Standard  Parallel  South  (south 
boundary),  subdivisional  lines,  certain 
homestead  entry  surveys,  and  certain 
mineral  surveys,  the  extension  survey  of 
portions  of  the  Second  Standard  Parallel 
South  (south  boundary)  and 
subdivisional  lines,  and  the  subdivision 
of  certain  sections,  T.  10  S.,  R.  85  W., 
Sixth  Principal  Meridian,  Colorado, 
Group  No.  783,  was  accepted  April  13, 
1988. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Service. 

All  inquiries  about  this  land  should  be 
sent  to  the  Colorado  State  Office, 
Bureau  of  Land  Management,  2850 
Youngfield  Street,  Lakewood,  Colorado, 
80215. 

Dairyl  A.  Wilson, 

Acting^Chief,  Cadastral  Surveyor  for 
Colorado. 

[FR  Doc.  88-9686  Filed  5-2-88;  8:45am] 

BILLING  COOe  431»>ia-M 


Fisti  and  Wildlife  Service 
Receipt  of  Appiicationa  for  Permita 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531.  etseq.): 
PRT-725840 
Applicant-  Scott  Little,  Atlanta,  GA 

The  applicant  requests  a  permit  tc 
import  a  sport-hunted  trophy  of  a 
bontebok  [Damaliscus  dorcas  dorcas) 
culled  from  the  captive  herd  maintained 
by  Mr.  F.W.M.  Bowker,  Jr., 
Grahamstown.  South  Africa,  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species. 
PRT-726876 

Applicant-  Wildlife  Reserve  of  Western 
Canada,  Cochrane,  Canada 

The  applicant  requests  a  permit  to 
import  and  reexport  one  male  northern 
swift  fox  [Vulpes  velox  hebes)  to 


educate  the  public  about  the  ecological 
role  and  conservation  needs  of  the 
species  and  for  display  at  an 
endangered  species  conventional  in 
Boston,  Massachusetts. 
PRT-728761 

Applicant-  San  Diego  Zoological  Society,  San 
Diego,  CA 

The  applicant  requests  a  permit  to 
import  one  male  and  two  female  captive 
bom  yellow-footed  rock  wallabies 
(Petrogale  xanthopua]  from  the  Royal 
Zoological  Society  of  Sooth  Ausfralia, 
Adelaide,  South  Australia  for  the 
purpose  of  establishing  a  second  captive 
breeding  group  in  the  United  States. 
PRT-727175 
Applicant  Lonnie  Woosley  Florence,  OR 

The  applicant  requests  a  permit  to 
import  two  female  Hawaiian  (=nene) 
geese  (Nesochen  (=Brantd] 
sandvicensis)  bom  in  1986  and  1987 
from  Dave  RempeK  Maple  Ridge,  B.C., 
Canada  for  enhancement  of 
propagation. 

PRT-727025 

Applicant  Ringling  Bros. — Bamum  and 
Bailey  Circus,  Washington,  DC 

The  applicant  requests  a  permit  to 
reexport  to  Japan  and  reimport  a  female 
Asian  Elephant  (Elephas  maximus] 
originally  imported  in  1973,  country  of 
origin  unknown,  now  owned  by  Scott 
Riddle,  Washington,  MI,  for  endiancing 
the  propagation  or  survival  of  the 
species  through  educating  the  public 
about  the  ecological  role  and 
conservation  needs  of  the  species. 

PRT-714174 

Applicant  Ohio  State  University,  Cclombus, 
OH 

The  applicant  requests  a  permit  to 
import  up  to  150  intestional  biopsies  and 
50  blood  samples  talcen  from  wild 
cotton-top  marmosets  [Saguinua 
oedipus)  at  Sambrano,  Sucre  Province, 
Colombia.  Applicant  wishes  to  import 
these  blood  and  tissue  samples  for 
purposes  of  scientific  research  and 
enhancement  of  the  propagation  of  the 
species. 
PRT-7043m 

Applicant  Jan  Giadnto  &  Dirk  Arthur,  Exotic 
Animals,  Tarzana,  CA 

The  applicant  requests  a  permit  to 
export  and  reimport  one  pair  of  captive 
bom  tigers  [Panthera  tigris],  along  with 
the  previously  permitted  male  tiger, 
male  jaguar  [Panthera  onca)  and  pair  of 
leopards  [Pathera  pardus),  for 
performance  in  an  illusionist  show, 
during  which  the  applicant  intends  to 
educate  the  public  with  regard  to  each 
of  the  above  species'  ecological  role  and 
conservation  needs. 


PRT-727185 

Applicant  San  Diego  Zoological  Society,  San 
Diego,  CA 

The  applicant  requests  a  permit  to 
improve  one  captive  bom  female 
Bawean  deer  [Axis  [=Cervus)  porcinus 
kuhli)  from  L  Ruhe  KG,  West  Germany 
to  be  included  as  a  part  of  their 
reproductive  group. 
PRT-727201 

Applicant  Toledo  Zoological  Society,  Toledo, 
OH 

The  applicant  requests  a  permit  to 
import  two  male  and  two  female  captive 
bom  cheetahs  [Acinonyx  jubatus)  from 
the  Cheetah  Research  and  Ikeeding 
Center,  Pretoria,  South  Africa  for  the 
purpose  of  enhancement  of  propagation. 
PRT-729822 
Applicant  Dallas  Zoo,  Dallas,  TX 

The  applicant  requests  an  amendment 
to  their  application  for  the  import  of 
tuataras  [Sphenodon  punctatus)  from 
New  Zealand.  Rather  than  one  pair  of 
wild  tuataras,  the  applicant  would  like 
to  import  6-8  captive-hatched  juveniles, 
currently  being  held  at  Victoria 
University,  Wellington,  New  Zealand. 
The  tuataras  will  be  utilized  in  a  captive 
breeding  program  at  the  Dallas  Zoo. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm] 
Room  403, 1375  K  Street  NW.. 
Washington  DC  20005,  or  by  writing  to 
the  Director,  U.S.  Office  of  Management 
Authority,  P.O.  Box  27329,  Washington. 
DC  20038-7329. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
applicant  and  PRT  number  when 
submitting  comments. 

Date:  April  28, 1988. 
RJCRdiinMio, 

Chief.  Branch  of  Permita,  US.  Office  of 
Management  Authority. 
[FR  Doc.  88-9784  Filed  S-Z-68;  8:48  am] 
SHUNQ  COM  4S10-W-W 


Minerala  Management  Service 

Agency  Information  CoNectlon 
SubmlHed  for  Review 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperworic  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 


proposed  collection  of  information  and 
related  fomis  and  explanatory  material 
may  be  obtained  by  contacting  Jeane 
Kalas  at  303-231-304&  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Bureau 
Clearance  Officer  at  the  telephone 
number  listed  below  and  to  the  Office  of 
Management  and  Budget  Interior 
Department  Desk  Officer,  Washington, 
20503,  telephone  202-395-7340. 

Title:  Payor  Information  Form  (PIF) 
Oil  and  Gas. 

Abstract-  Data  collected  on  the  PIF 
are  used  to  establish  payor  accounts  for 
all  mineral  leases  on  Federal  and  Indian 
lands  using  accounting  identification 
numbers  assigned  by  the  Minerals 
Management  Service  (MMS).  The  MMS 
is  then  able  to  maintain,  reconcile  and 
audit  lease  accounts  through  the  use  of 
its  computerized  Auditing  and  Financial 
System.  This  information  will  enable 
MMS  to  determine  payors  responsible 
for  paying  rentals  and  royalties  to  MMS 
and  the  percentage  of  sales  or 
production  on  which  royalties  are  to  be 
paid. 

Bureau  Form  Number  MM&-4025. 

Frequency:  On  occasion. 

Description  of  Respondents:  Oil  and 
gas  lessees,  onshore  and  offshore. 

Annual  Responses:  32,800. 

Annual  Burden  Hoursi  16,400. 

Bureau  Clearance  Officer  Dorothy 
Christopher,  703-435-6213. 

Date:  March  28, 1968. 
Jerry  D.  HiO. 

Associate  Director  for  Royalty  Management 
[FR  Doc.  88-9688  Filed  5-2-88;  8:45  am] 

BNJJNO  cope  4310-in-ll 


Devetopment  Operations  Coordination 
Docuitient;  Sttell  Offahore  Inc. 

AQENCV:  Minerals  Management  Service, 

Interior. 

action:  Notice  of  the  receipt  of  a 

proposed  Development  Operations 

Coordination  Dociunent  (DOCD). 

auMtlAIIY:  Notice  is  hereby  given  that 
Shell  Offshore  Inc.  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
7780,  Block  276,  South  Timbalier  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  existing  onshore 
bases  located  at  Fouchon  and  Morgan 
City,  Louisiana. 

DATE  The  subject  DOCD  was  deemed 
submitted  on  April  22, 1968. 
AQPfliEtt:  A  copy  of  the  subject  DOCD 
is  aTBilabis  for  public  review  at  die 


Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Manag^^ment  Service,  1201  Elmwood  , 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday). 
KM  FURTHiR  INFORMATION  CONTACT: 
Mr.  Michael  D.  Joseph;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Sectioa 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2875. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  goveming  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
9  250.34  of  Title  30  of  the  CFR. 

Dated:  April  25, 198& 

J.  Rogen  PMicy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  88-9687  Filed  5-2-88;  8:45  am) 
■NJJNQ  OOOC  uio  MB  M 


Natiohal  Park  Service 

Land  and  Water  Conaervation  Fund; 
State  Plan  Preparation,  Procedures 
and  EUgibiHty 

agency:  National  Park  Service,  Interior. 
action:  Notice:  Land  and  Water 
Conservation  Fund. 

summary:  Notice  is  hereby  given  that 
the  National  Park  Service  is  considering 
a  revision  to  its  policy  regarding  State 
plan  preparation,  procedures,  and 
eligibility  under  the  Land  and  Water 
Conservation  Fund  (L&WCF)  Act  of 
1965,  as  amended  (Pub.  L  88-578).  The 
revision  will  be  issued  as  a  new  manual 
release  covering  chapter  630.1  of  the 
L&WCF  Grants-In-Aid  Manual  (NPS- 
34). 

DATE:  Comments  submitted  within  60 
days  of  this  announcement  will  be 
considered. 

ADORBn:  Copies  of  the  proposed  policy 
revision  are  available  on  request  from 
the  following  location:  National  Park 
Service,  Recreation  Resources 
Assistance  Division  (765),  P.O.  Box-, 
37127,  Washington.  DC  20013-7127. 


FOR  FURTHER  INFORMATION  CONTACT 

Einar  S.  Olsen  or  Paul  Solomon  of 
NPS — Recreation  Resources  Assistance 
Division  at  the  address  given  above; 
telephone  202/343-3780  or  (FTS)  343- 
3780. 

SUPPLEMENTARY  INFORMATION:  Section 

6d,  L&WCF  Act  of  1965  as  amended: 

Pub.  L  88-578;  78  Stat.  897;  16  U.S.C. 

4601-4,  et  seq. 

Roltert  Stanton, 

Acting  Director 

[FR  Doc.  88-9690  Filed  5-2-88:  8:45  am) 

BILUNQ  COOC  4310-70-M 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  April 
23. 1988.  Pursuant  to  S  60.13  of  36  CFR 
Part  60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Parii 
Service,  U.S.  Department  of  the  Interior, 
Washington,  DC  20243.  Written 
comments  should  be  submitted  by  May 
18,1988. 
Carol  D.  Shall, 
Chief  of  Registration,  National  Register. 

ARKANSAS 

Pulasld  County 

Little  Rock.  Governor's  Mansion  Historic 
District  (Boundary  Increase),  Roughly 
bounded  by  Louisiana  St,  Twenty-Third 
St  and  Roosevelt  Rd.,  Chester  and  State 
Sts..  and  Thirteenth  and  Twelfth  Sts. 

GEORGIA 

CaiToU  County 

Bowden,  Lowom,  Dr.  James  L,  House,  113  E. 
College  St. 

Echols  County 

Statenville,  Statenville  Consolidated  School, 
GA94 

Rabun  County 

Tallulah  Falls.  Tallulah  Falls  Depot  US  441 
Thomas  County 

Thomasville,  Thomasville  Depot  420  W. 
Jackson  St./US  319 

GUAM 

Talofofo.  Aratama  Maru,  Talofofo  Bay 

MICHIGAN 

Mason  County 

LudingtcHi.  Mason  County  Courthouae,  300  E. 
Ludington  Ave. 
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Baglcy  vidnMy.  Gran  Erangelical  Lat/teran 
Church.  CR  82  and  CH  20 


Minneapolis,  Holmes,  Henry  E.,  House,  141^ 
Park  Ave,  S. 

MattiaCoualy 

Fainnont  First  ChunJi  of  Christ  Scientist, 
222  Blue  Earth  Ave,  E. 

MISSOURI  I 

St  Louis  QMmty  (also  in  St  Louis 
(Indepmiaiit  Cllji) 

Clayton  and  St  Louis,  Wydown— Forsyth 
District,  Roughly  bounded  by  Forsyth, 
Skinlier  Blvd.,  Fauquier  and  Wydown 
Terrace  Dr,  and  University  Ln. 

Washington  County 

Potosi  vicinity.  CressweU,  George,  Furnace. 
MOF 

NEWPSRSEV 

HunteRloa  County 

Mt  Salem  vicinity.  Mount  Salem  Methodist 
Episcopal  Church,  CR  579 

Somerset  County  ! 

Biawenbttig,  Blawenburg  Historic  District, 
Georgetown— Franldin  Tplc/CR  588,  Great 
Rd/CR  601.  and  MounUin  View  Rd. 

NEW  YORK 

leffisnoa  County 

Alexandria,  Densmore  Methodist  Church  of 
the  Thousand  Islands,  Rt  100  at  Densmore 
Bay 

Nassau  County  | 

East  Island  vicinity.  Shell  House,  The.  26 
Westland  Dr.  , 

Oswego  County  | 

Oswego,  Oswego  Armory.  265  W.  First  St 

Rensselaer  County 

Troy.  Northern  River  Street  Historic  District 
403-429  and  420-430  River  St. 

Rockland  County 

Ramapo,  Tome  Brook  Farm,  Tome  Brook  Rd. 

SufTdk  County 

Lloyd  Harbor,  Fort  Hill  Estate.  Fort  Hill  Dr. 

VIRGINIA 

Norfolk  (Independent  City) 

Kenmure,  420  W.  Bute  St 

WASHINGTON 

Clallam  County  j 

Dungeness,  Dungeness  School  (Rural  Public 
Schools  in  Washington  From  Early 
Settlement  to  1945  MRA),  657  Towne  Rd. 

Dou^s  County 

Waterville.  Downtown  Watervitle  Historic 
District,  Locust  and  Chelan  Sts. 

King  County 

Seattle,  Adams  School  2837  NW.  Sixty- 
Second  St 


Lewis  CauBly 

Centrahi,  CentraJia  Unjoa  Depot.  2iO 
Railroad  St 

Padfk  Corny 

Seaview,  Schuldermon,  Peter,  House,  Thirty- 
Seventh  and  K  Sts. 

South  Bend.  Lumber  Exchange  BuiUiag. 
Robert  Bosh  Dr./US  101  and  Willapa  Ave. 

Spokane  County 

Spokane,  CooUdge— Rising  House,  W.  1405 
Ninth  Ave. 

YaUaia  County 

Toppenish.  YaJuma  Indian  Agency  Buiidiag, 
lS.Efan 

WISCONSIN 

St  Craix  County 

New  Richmond,  Bell,  Marcus  Sears,  Farm 

(New  Richmond  MRA)  1100  Heritage  Dr. 
New  lUchraond,  Bemd,  William/.,  House 

(New  Riclmujnd  MRA)  ao  Second  St,  E. 
New  Richmond.  Bemd,  William  /.,  House 

(New  Richmond  MRA)  143  Aich  Ave.,  N. 
New  Richmond,  Epley,  Dr.  Frank  W.,  Office 

(New  Richmond  MRA)  137  Third  St,  E. 
New  Richmond,  First  English  Lutheran 

Church  (New  Richmond  MRA)  354  Third 

St,N. 
New  Ridunond,  Glover,  Ezra,  Jr.  House 

(New  Richmond  MRA)  415  Second  St,  B. 
New  Richmond,  Kell,  William  //,  House 

(New  Richmond  MRA)  215  Green  Ave,  S. 
New  Richmond.  Mieike,  foseph.  House  (New 

Richmond  MRA)  328  Second  St.,  W. 
New  Richmond,  New  Richmond  News 

Building  (New  Richmond  MRA)  145 

Second  St,  W. 
New  Richmond,  New  Richmond  Roller  Mills 

Co.  (New  Richmond  MRA)  201  Knowles 

Ave.,  N. 
New  Richmond.  New  Richmond  West  Side 

Historic  District  (New  Richmond  MRA) 

Roughly  bounded  by  Willow  River, 

Minnesota  Ave,  W.  Second  St,  S. 

Washington  Ave. 
New  Richmond,  Soo  Line  Depot  (New 

Richmond  MRA)  120  High  St 
New  Richmond,  Thompson,  Erick  /.,  House 

(New  Richmond  MRA)  350  Second  St,  W. 

[FR  Doc.  88-«e91  Filed  5-2-88:  8:45  am) 
■LLNM  COM  aia>7*-« 


INTERSTATE  COMUERCE 
COMMISSION 

R«iMM  of  Waybill  Data  to  Union 
PacHIc  RaHroad  Ca  for  Uao  In  a 
Formal  ICC  ProcaadIng 

The  Cmnmiwion  hat  received  a 
request  from  the  Union  Pacific  Railroad 
Company  (UP)  for  pomiaeion  to  use 
certain  waybill  data  from  the 
Commission's  1981  through  188B  Waybill 
Sample.  The  data  sought  is  for  use  oaly 
by  in''s  in-house  couxuel  and  costing 
personnel  for  purposes  of  evahiatiag  the 
Commission's  selection  of  a  gtoop  of 
ccMnparable  traffic  aad  its  application  el 
the  Revenue  to  Variable  Cost  test  to  that 


coog^MnMO  group  In  KX:  Docket  No. 
VSmxSwUt-Wa^aaihfoad  Car  Parts  r. 
Miaaoori  Pacific  BaUroad  Cmnpaay.    . 
The  data  reqiwcted  are  at  folkms:  Far  ■• 
each  year  1981  throng  1980.  the 
following  individual  movement  data  for 
shipments  with  line  haok  between  1-^00 
mile*  in  the  West  having  STCC 
numbers  37-411, 37-422. 37-«24  and  40- 
211:  tons,  miles,  revenae  and  variable 
costs.  UP  is  seddng  this  information 
through  the  Fodatal  Ragislar  Notice 
process  because  under  the 
Commission's  waybill  release 
inocedures  (Ex  Parte  385  Sob-No.  2]], 
confidential  waybill  data  may  be 
released  without  notice  only  to  the 
independent  consultants,  attorneys,  and 
transportation  practitioners  who 
reiH«sent  shippers  and  railroads  in 
formal  ICC  and  State  Commission 
proceednigs.  (49  FR  1244.8(b)(4)] 

The  Commission  requires  rail  carriers 
to  file  waybill  sample  information  if  in 
any  of  the  past  diree  years  they 
terminated  on  their  lines  at  least  (1) 
4,500  revenue  carloads  or  (2)  5  percent 
of  revenue  carloads  in  any  one  State  (49 
CFR  Part  1244).  From  this  waybill 
information,  the  Commission  has 
developed  a  Public  Use  File  that  has 
satisfied  the  majority  of  all  waybill  data 
requests  while  protecting  the 
confidentiality  of  proprietary  data 
submitted  by  the  railroads.  However,  if 
confidential  waybill  data  are  requested, 
as  in  this  case,  we  will  consider 
releasing  the  data  only  after  certain 
protective  conditions  are  met  and  public 
notice  is  given.  More  spedfically,  under 
the  Commission's  rules  for  release  of 
waybill  data  [Ex  Parte  385  (Sub-No.  2). 
52  FR  12415,  April  16, 1967],  we  wall  not 
release  any  confidential  waybill  data 
until  after  (1)  Public  notice  is  provided 
so  affected  parties  have  an  ommrtunity 
to  object  and  (2)  certain  requirements 
designed  to  protect  the  data's 
confidentiality  are  agreed  to  by  the 
requesting  party. 

If  any  parties  object  to  this  request 
they  should  file  their  objections  (an 
original  and  3  copies)  with  the  Director 
of  the  CoBmiissi<m's  Office  of 
Transportation  Analysis  (OTA)  within 
14  calendar  days  of  the  date  of  this 
notice.  Objections  should  identify  the 
parties  seeking  the  waybill  data,  state 
the  purpose  for  w^ddi  tfie  data  are 
sought  and  include  ail  grounds  for 
objection  to  tiie  full  or  partial  disclosure 
of  the  requested  data.  'The  Director  of 
OTA  will  consider  these  objections  in 
detennnmg  whether  to  release  the 
requested  waybill  data.  Any  parties  who 
objected  will  bo  tjBiely  notified  of  the 
Director's  decision. 


Contact-  Elaine  Kaisar.  (202)  275-7684. 
Notola  R.  McGm. 

Secretary. 

(FR  Doc.  88-«781  Filed  5-2-88;  a-45  am] 

BHXMO  COM  7SIS.«1-« 

[Docket  No.  AB-296  (Sub-Na  tX)l 

Robeson  County  Railroad  Corp.; 
Discontinuance  of  Operations 
Exempflon  In  Robeson  County,  NC 

AOENCy:  The  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts  the 
Robeson  County  Railroad  Corporation 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903,  et  seq..  to  discontinue 
the  operations  of  its  operating  division, 

'  the  Fairmont  and  Western  Railroad 
Company,  over  12.78  miles  of  line 
extending  from  Elrod  to  Fairmont  in 
Robeson  County,  North  Carolina, 
subject  to  standard  employee  protective 
conditions. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  the 

,  exemption  will  be  effective  on  ]une  2. 
198a  Formal  expressions  of  intent  to  file 
and  offer  '  of  financial  assistance  under 
49  CFR  1152.27(c](2]  must  be  filed  by 
May  13, 1988. 

Petitions  to  stay  must  be  filed  by  May 
18. 1988.  and  petitions  for 
reconsideration  must  be  filed  by  May  31, 
1988.  Requests  for  a  public  use  condition 
must  be  filed  by  May  13,  ig8&  Send 
pleadings  referring  to  Docket  No.  AB- 
296. 

ADDRESSES:  (Sub4Mo.  IX)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

(2)  Petitioner's  representative:,  Fritz  R. 
Kahn,  Suite  1000. 1660  L  Street  NW.. 
Washington.  DC  20036. 

FOR  FURTHER  MIFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  275-7245..  [TDD 
for  hearing  impaired:  (202)  275-1721] 
SUPPLEMENTARY  INFORMATKMl: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts,  Inc.  Room  2229, 
Interstate  Commerce  Commission 
Building.  Washington,  DC  20423,  or  call 
(202)  289-4357/4359  (DC  metropolitan 
area),  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721  or  by  pickup 
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'  See  Exempt  or  Rail  Abandonment— Offers  of 
Finan.  Atsitl..  4 1.CC2d  164  (1987),  and  final  nilet 
publiabed  in  the  Fadaaai  Keglstar  on  December  27. 
;  1087  (S2  FR  «a440-48l44e). 


fit}m  Dynamic  Concepts,  Inc.,  in  Room 
2229  at  Commission  headquarters). 

Decided:  April  26. 1988. 

By  the  Commission.  Chairman  Cradison, 
Vice  Chainnan  Andre,  Commissioners 
Sterrett,  Simmons,  and  Lamboley. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  88-0745  Filed  5-2-«8:  8:45  am] 

BUUNQ  CODE  703fr.01-M 


DEPARTMENT  OF  JUSTICE 

Grant  Agraenwnta  To  Provide 
Community— Basod  Special  Placement 
Programs  for  Mariel  Cuban  Detainees 
Paroled;  Availability  of  Funding 

agency:  Community  Relations  Service 
(CRS),  Justice. 

action:  Notice  of  Availability  of 
Funding  for  Grant  Agreements  to 
provide  community-based  Special 
Placement  Programs  for  Mariel  Cuban 
detainees  paroled  or  reparoled  by  the 
Immigration  and  Naturalization  Service 
from  various  Federal  detention  facilities. 

SUMMARY:  This  announcement  extends 
the  closing  date  of  the  Community 
Relations  Service  Notice  published  in 
the  April  12, 1988,  edition  of  the  Federal 
Register.  The  Notice  begins  on  page 
12081  of  the  above  referenced  edition. 
DATE:  The  closing  date  is  hereby 
extended  to  5«)  p.m..  Monday.  June  20. 
1988. 

Date:  April  27, 1988. 
Roltert  L.  Martinez, 

Acting  Director.  Community  Relations 

Service. 

[FR  Doc  88-9732  Filed  5-^-88:  &-4S  am) 

SILUNQ  CODE  4410-01-M 


Lodging  of  Stipulation  and  Order 
Pursuant  to  the  Clean  Water  Ac^ 
Metropolitan  District  Commission  et  al. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  "notice  is  hereby 
given  that  a  proposed  Stipulation  and 
Order  as  to  the  Commonwealth  of 
Massachusetts  ("Commonwealth")  and 
its  agency,  the  Metropolitan  District 
Commission  ("MDC"),  in  United  States 
V.  Metropolitan  District  Commission,  et 
al  (Boston  Harbor),  has  been  lodged 
with  the  United  States  District  Court  for 
the  District  of  Massachusetts.  The 
Stipulation  and  Order  settles  the  United 
States'  claims  against  the 
Commonwealth  and  MDC  for  civil 
penalties  for  violations  of  the  Clean 
Water  Act  in  connection  with  the 
Boston  metropolitan  area  sewage 
treatment  system  prior  to  July  1, 1985. 


The  proposed  Stipulation  and  Order 
requires  the  Commonwealth  and  MDC 
to  pay  a  cash  penalty  of  $425,000  and  to 
pay  ^,000,000  for  specified  Boston 
Harbor  remedial  projects,  which  include 
marsh  restoration  investigations,  beach 
cleanup  activities,  and  a  study  of 
contamination  of  the  Boston  Harbor — 
Massachusetts  Bay — Cape  Cod  Bay 
estuarine  system.  The  United  States 
Environmental  Protection  Agency 
believes  that  the  bullc  of  the  point  source 
discharges  to  this  estuarine  system  have 
been  from  the  Boston  metropolitan  area 
sewage  treatment  system  and  that  the 
study  will  be  an  important  first  step  to 
assist  in  detenaining  and  evaluating 
potential  remedial  actions  to  improve 
the  water  and  sediment  quality  of 
Boston  Harbor  and  its  estuary. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Stipulation  and 
Order.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General,  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Metropolitan  District  Commission,  et 
al.  (Boston  Harbor).  D.J.  Reference  #90- 
5-1-1-2310. 

The  proposed  Stipulation  and  Order 
may  be  examined  at  the  office  of  the 
United  States  Attorney,  District  of 
Massachusetts,  1107  John  W. 
McCormack  P.O.  &  Courthouse,  Boston, 
Massachusetts  02109,  and  at  the  Office 
of  Regional  Counsel,  United  States 
Environmental  Protection  Agency, 
Region  I,  John  F.  Kennedy  Federal 
Building,  Rm.  2203,  Boston. 
Massachusetts  02203.  Copies  of  the 
Stipulation  and  Order  may  also  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division.  Department  of 
Justice,  Room  1517,  Ninth  Street  and 
Pennsylvania  Ave.  NW..  Washington, 
DC  20530.  A  copy  of  the  proposed 
Stipulation  and  Order  may  be  obtained 
in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resoiut^es  Division. 
Department  of  Justice.  In  requesting  a 
copy,  please  refer  to  United  States  v. 
Metropolitan  District  Commission,  et  al. 
(Boston  Harbor).  D.J.  Reference  #90-5- 
1-1-2310  and  enclose  a  check  in  the 
amount  of  $1.80  (10  cents  per  page 
reproduction  cost]  made  payable  to  the 
Treasurer  of  the  United  States. 
Roger  |.  Marxulla. 

Assistant  Attorney  General,  Land  and 

Natural  Resources  Division. 

[FR  Doc.  8&-9714  Filed  5-4-88: 8:45  am] 

BtLUNQ  CODE  4410-01^ 
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Antitnist  Division 


National  Cooperative  Researctt  Act  of 
1984;  NAHB  Researcti  Foundation; 
National  Cooperative  Research  Act  of 
1984;  Smart  House  Pro|ect 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984. 15 
U.S.C.  4301  et  seq.  ("the  Act"),  the 
NAHB  Research  Foundation,  Inc. 
("NAHB")  has  filed  an  additional 
written  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  on  April  5, 1988 
disclosing  (1)  the  identities  of  one 
additional  party  and  nine  additional 
advisors  to  the  Smart  House  Project, 

Party 

Canada  Wire  k  Cable 

Advisors 

American  Electric  Power  Service  Corp. 
Arkla.  Inc. 

Columbia  Gas  Distribution  Companies 
Consolidated  Natural  Gas  Company 
Consumers  Power  Company 
Edison  Electric  Institute 
Houston  Electric  Institute 
Houston  Lighting  &  Power  Company 
Kansas  Gas  &  Electric  Company      i 
Minnesota  Blue  Flame  Gas  Asso.;    ' 

(2)  the  identities  of  two  parties  and 
three  advisors  that  no  longer  are 
involved  in  the  Smart  House  Project. 

Parties  | 

National  Semiconductor  Corporation 
NOMA  Incorporated 

Advisors 

Bell  Communications  Research.  Inc. 
The  Bell  Telephone  Company  of     i 

Pennsylvania,  | 

The  Dayton  Power  and  Light  Company; 

and 

(3)  the  natuj«  and  objectives  of  the 
Smart  House  Project.  The  notiGcation 
was  filed  for  the  purpose  of  invoking  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plainti^s  to  single  damages 
under  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act,  the  identities 
of  current  parties  to  the  Smart  House 
Project,  and  its  general  areas  of  planned 
activity,  are  given  below. 

The  Smart  House  Project  is  a  joint 
venture  project  that  will  be  implemented 
in  a  series  of  stages  by  separate 
agreements  at  each  stage.  The  following 
are  current  parties  and  have  signed 
agreements  to  fund  or  otherwise     I 
participate  in  the  first  stage  of  the  ' 
venture,  which  involves,  among  other 
things,  organizational  activities: 
AMP,  Incorporated 
Apple  Computer,  Inc. 


Arco  Solar,  Inc. 

AT&T  Technologies,  Inc. 

Bell  Northern  Research  Ltd. 

Bose  Corporation 

BRInTec  Corporation 

Broan  Mfg.  Co.,  Inc. 

Bumdy  Corporation 

Canada  Wire  &  Cable 

Carrier  Corporation 

Challenger  Electrical  Equipment  Corp. 

Dukane  Corporation 

E.I.  duPont  de  Nemours  &  Company 

(Inc.) 
Emerson  Electric  Co. 
Federal  Pioneer,  Ltd. 
Gas  Research  Institute 
General  Electric  Company 
Honeywell  Inc. 
Johnson  Controls 
Kohler  Company 
Landis  &  Gyr  Metering,  Inc. 
Lennox  Industries  Inc. 
NAHB  Research  Foundation,  Inc. 
North  American  Phillips  Consumer 

Electronics  Corp.,  on  its  own  behalf 

and  on  behalf  of  Signetics  Corporation 
Onan  Corporation 
Pass  &  Seymour  Incorporated 
Robertshaw  Controls  Company 
Schlage  Lock  Company 
Scott  Instruments  Corporation 
Scovill  Inc. 
Shell  Development  Company  (Division 

of  Shell  Oil  Company) 
Siemens-Allis,  Inc. 
Slater  Electric  Inc. 

Smart  House  Development  Venture.  Inc. 
Smart  House.  LP. 
Sola  Basic  Industries,  Inc. 
Southwire  Company 
Square  D  Company 
Systems  Control,  Inc 
Whirlpool  Corpation 
The  Wiremold  Company 

The  following  entities  are  serving  as 
advisors  to  the  venture: 
AgipPetroli 

American  Electric  Power  Service  Corp. 
American  Gas  Association 
Arkla,  Inc. 

Baltimore  Gas  &  Electric  Company 
Bell  Canada 
Bell  South  Services 
Boston  Edison  Company 
Clark/Van  Vooriiis  Ardiitects.  Inc. 
Columbia  Gas  Distribution  Companies 
Consolidated  Natural  Gas-Company 
Consumers  Power  Company 
Cooper  Development  Association  Inc. 
Delmarva  Power  and  Light  Company 
Detroit  Edison  Company 
Duke  Power  Company 
Edison  Electric  Institute 
Electric  Power  Research  Institute 
Gas  Research  Institute 
Home  Builders  Institute 
Houston  Lighting  &  Power  Company 
Hydro  Quebec 


Illinois  Consolidated  Telephone  Co. 
International  Conference  of  Building 

Officials 
Kansas  Gas  &  Electric  Company 
Miimesota  Blue  Flame  Gas  Asso. 
National  Association  of  Home  Builders 
National  Cable  Television  Association 
Northern  Illinois  Gas 
Oklahoma  Gas  &  Electric  Company 
Ontario  Hydro 

Potomac  Electric  Power  Company 
Professional  Builder 
Southern  California  Edison  Company 
Southwest  Gas 

Southwestern  Bell  Telephone  Company 
U.S.  Dept.  of  Housing  &  Urban  Dev. 
U.S.  West 

Virginia  Electric  and  Power  Company 
Washington  Gas  Light  Company 
Wisconsin  Electric  Power  Company 

The  Smart  House  Project  will  engage 
in  activities  the  purpose  of  which  will  be 
to  develop  a  coordinated  home  control 
and  energy  distribution  system 
containing  integral  telecommunications 
and  advanced  safety  features.  The 
project  is  intended  to  design  and 
develop  a  set  of  compatible  products, 
including  integrated  power  and  signal 
cabling  to  tie  home  electrical  products 
into  a  single  power  and  commimications 
network;  communications-capable 
appliances,  heating  and  cooling 
equipment,  utility  meters  and  home 
electrical  and  electronic  products; 
electric  power  conditioning  and 
conversion  equipment;  controllers  and 
software  to  make  logical  decisions,  issue 
control  instructions,  and  regulate  the 
distribution  of  energy,  information  and 
instructions  throughout  the  networic; 
monitoring  and  control  devices  to  detect 
and  neutralize  malfunctions  in  energy 
distribution  within  the  home;  telephone 
and  CATV  interfaces  to  allow 
information  to  be  passed  to  and  from  the 
home  over  telephone  and  CATV  lines; 
and  input  and  output  devices  with 
which  users  can  control  and  receive 
information  from  the  network  and  the 
devices  attached  to  it 

On  June  14, 1965  NAHB  filed  ito 
original  notification  pursuant  to  section 
e(a)  of  the  Act  On  September  13, 1985, 
January  9, 1966,  April  28. 1966,  July  30, 
1986,  December  16. 1986,  April  6. 1987, 
June  30, 1987,  August  25. 1987,  December 
4, 1987,  and  February  22. 1988,  NAHB 
filed  additional  written  notifications. 
The  Department  of  Justice  published 
notices  in  the  Federal  Register  in 
response  to  these  additional 
notifications  on  October  10, 1985  (SO  FR 
41428),  on  January  28, 1986  (51  FR  3520), 
On  May  16, 1986  (51  FR  18049),  On 
August  28, 1986  (51  FR  30724).  on 
January  IS,  1987  (52  FR  1673),  on  May  8, 
1987  (52  FR  17490).  on  July  20, 1987  (52 


FR  28494).  on  September  22. 1967  (52  FR 
35586).  on  January  S,  1968  (S3  FR  186), 
and  on  March  21, 1988  (53  FR  9154). 
respectively. 

The  principal  business  address  of  the 
Smart  House  Project  is  400  Prince 
Geoiges  Center  Boulevard,  Upper 
Marlboro,  Maryland  20772-8731. 
Joseph  H.  Widmar. 

Director  of  Operations,  Antitrust  Division. 
(PR  Doc.  88-9742  Filed  5-2-88;  8:45  am] 
MLUNG  COOE  441IM11-M 


DEPARTMENT  OF  LABOR 

Office  of  ttte  Assistant  Secretary  for 
Veterans'  Employment  and  Training 

Amended  Due  Date  Procedures  for 
Preappllcation  for  Funds;  Fiscal  Year 
1988 

agency:  Office  of  the  Assistant 
Secretary  for  Veterans'  Employment  and 
Training. 

action:  Notice  of  amended  due  date. 

summary:  On  April  12, 1988  in  53  FR 
12088  a  notice  was  published  in  the 
Federal  Register  setting  forth  the 
procedures  for  obtaining  a 
preapplication  for  funds  for  the 
operation  of  a  Homeless  Veterans' 
Reintegration  Project  (HVRP)  funded 
under  the  Stewart  B.  McKinney 
Homeless  Assistance  Act,  Title  VIL 
Subtitle  C.  Section  738.  This  notice 
.amends  the  due  date  for  submittal  of  a 
'completed  preapplication  package. 
date:  A  preapplication  package  and 
instructions  for  completion  was 
available  for  issuance  as  of  April  15, 
1988.  The  amended  closing  date  for 
receipt  of  a  completed  preapplication 
package  in  response  to  this  notice  is 
May  13, 1988. 

ADDRESS:  A  copy  of  the  preapplication 
package  and  instructions  for  completion 
.may  be  obtained  by  written  request 
only,  including  two  Self-addressed 
.mailing  labels,  to:  U.S.  Department  of 
Labor,  Office  of  Procurement  Services, 
Rm.  S5220,  200  Constitution  Ave.  NW., 
Washington,  DC  20210,  Attention: 
Melvin  Goldberg,  Reference:  PAG-01. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Christine  Chudd,  Office  of  the 
Assistant  Secretary  for  Veterans' 
Employment  and  Training,  200 
Constitution  Ave.  NW..  Rm.  S1313. 
Washington.  DC  20210.  Telephone  (202) 
523-2752. 

SUPPLEMENTARY  INKNMATION: 

Supplementary  information  published  in 
the  April  12. 1968  Federal  Renter  notice 
on  procedures  for  preapplication  for 
funds  under  the  Stewart  B.  McKinney 
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Homeless  Assistance  Act,  Title  VII, 
Subtitle  C,  Section  738,  Fiscal  Year  1988 
is  unchanged  by  this  notice. 

Signed  at  Washington.  DC,  this  28th  day  of 
April,  198& 

Donald  E.  Shastaan. 

Assistant  Secretary  for  Veterans' 

Employment  and  Training. 

(FR  Doc.  88-4804  Filed  5-2-88;  8.45  am] 

BtLUNG  COOE  4910-7«-M 


Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Ctiild  Labor  Advisory  Committee; 
Sul>conMnlttee  Meeting  on  Hazardous 
Occupations  Order  No.  10 

The  Child  Labor  Advisory 
Subcommittee  members  who  will 
consider  topics  concerning  Hazardous 
Occupations  Order  No.  10  will  meet  on 
May  18, 1988,  from  8:00  a.m.-5:00  p.m.  to 
conduct  on-site  visits  at  two  meat 
processing  and  packing  plants,  and  a 
retail  establishment  that  uses  power- 
driven  meat  slicers. 

On  May  19, 1988,  this  Subcommittee 
will  convene  at  the  Department  of 
Labor,  Frances  Perkins  Building,  Room 
N3437  A,  200  Constitution  Avenue  NW.. 
Washington,  DC,  from  9:00  a.m.-5:00 
p.m.  The  discussion  will  focus  on 
whether  a  recommendation  is  necessary 
with  respect  to  the  scope  of  this 
Hazardous  Order  whether  current 
definitions  under  this  Order  need  to  be 
refined;  and  whether  specific  machinery 
should  or  should  not  be  covered  by  this 
Order. 

Members  of  the  public  are  invited  to 
attend  the  meeting.  Individuals  wishing 
to  submit  written  data,  reviews,  or 
argiHnents  pertaining  to  the  business 
before  the  Subcommittee  should  submit 
them  to  the  Child  Labor  Advisory 
Committee  Coordinator  prior  to  the 
meeting  date.  Twenty-six  copies  are 
needed  for  distribution  to  the  members 
and  for  inclusion  in  the  Subcommittee 
repoft. 

Telephone  inquiries  and 
communications  concerning  this  meeting 
should  be  directed  to  Ms.  Nila  J.  Stovall, 
Coordinator  for  the  Child  Labor 
Advisory  Committee,  (202)  523-7640. 

Signed  at  Washington.  DC,  this  27th  day  of 
April  1966. 
Paula  V.  Smith. 
Administrator. 

[FR  Doc.  86-0790  Filed  S-2-88;  8:4S  am] 
SILUm  coos  4S«0-27-« 


Employment  and  Training 
Administration 

[TA-W-20,4S41 

Betttlehem  Rebar  industries,  Inc., 
Corporate  Headquarters,  l.ehig>i 
Valley,  PA;  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  February  29, 1968  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Bethlehem 
Rebar  Industries,  Incorporated. 

The  petition  was  filed  by  former 
woricers  of  the  Houston,  Texas  plant  of 
Bethlehem  Rebar  Industries, 
Incorporated.  An  investigation  on  behalf 
of  workers  of  the  Houston  location  was 
initiated  on  February  29, 1988  in 
response  to  the  petition,  TA-W-20,483. 
Subsequent  to  the  initiation  of  that 
investigation,  another  investigation  was 
erroneously  initiated  on  behalf  of  the 
Corporation's  headquarters  in  Lehigh 
Valley,  Pennsylvania. 

The  petitioning  workers  did  not  intend 
to  file  on  behalf  of  the  headquarters. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose;  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC.  this  22nd  day  of 
April  1988. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  9802  Filed  5-2-88:  8:45  am] 

B&UNO  COOE  MIO-JO-M 


Investigations  Regarding 
Certifications  of  EHgibllity  To  Apply  for 
Worker  Adjustment  Assistance, 
Budget  Dress  Co.  et  al. 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
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subject  matter  of  the  investigations  may 
request  a  public  hearing  yrovided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  May  13, 198& 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 


subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  May  13, 1988. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 

Appendix 


Administration.  U.S.  Department  of 
Labor,  601  D  Street  NW.,  Washington, 
DC  20213. 

Signed  at  Washington,  DC  this  25th  day  of 
April  1988. 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 


PsMioner  (union/workers/firm) 


Budget  Dress  Co.  (Workers) ......>... 

Con^)tole  Auto  Transit  (TDCH) 

Huron  Forge  &  Machine  Co.  (UAW) 

Island  Creek  Coel  Co..  Gauiey  Div.  (Workers).... 

twaki  Corp.  (Workers) „ „ 

Krtt  Energy  Corp  (Workers) 

Rio  Algom  mining  Corp./La  Sal  Mine  (Work- 
ers). 

Scotts  BrwKh  Mine  (UMWA) 

Seco  Tools,  inc.  (Workers) 

Tanoma  Mining  Co.  (UMWA) „.. 

W.C.I..  BeMng  Products  Co.,  Home  Company 
Div.  (UAW). 

W.C.I.,  Greenville  Products  Co..  Refrigeratofs 
Div.  (UAW). 

Westinghouse  Electric  (Workers) 


Location 


Secaucus,  NJ 

Cindnnati,  OH 

Detroit  Ml..._ 

CraigsviHe.  WV 

FairfieW,  NJ 

Fredehcktoum,  PA 
Moab,  UT 

Pikeville.  KY 

FairtieW.  NJ 

Marion  Center,  PA 
BeWing.  Ml..„ 

Greenville.  Ml 

Pittsburgh,  PA . 


Date 
received 


4/25/88 
4/25/88 
4/25/88 
4/25/88 
4/25/88 
4/25/88 
4/25/88 

4/2S/88 
4/2S/88 
4/25/88 
4/25/88 

4/25/88 

4/25/88 


Oaleof 


4/5/88 

4/8/88 

4/8/88 

4/12/88 

4/6/88 

4/14/88 

4/14/88 

4/12/88 

4/14/88 

12/29/88 

4/15/88 

4/15/88 

4/18/88 


No. 


20.621 
20.622 
20.623 
20.624 
20.625 
20.626 
20.627 

20.628 
20,629 
20.630 
20.631 

20.632 

20.633 


ArtKles  produced 


Ladies' dresses. 

Auto  transport 

Forgings. 

Coal. 

Chemical  pumps. 

Coal. 

Uranium. 

Coal. 

Metal  cutting  tools. 

Coal  (steam  and  metallurgicaO. 

Air  conditioners  arxl  refrigerators. 

Do. 

Rapid  transit  equipment 


|FR  Doc  88-9801  Filed  5-2-88;  8:45  am) 

BMJJNQ  COOE  4Sia-30-M 


Detenninations  Regarding  Eligibility 
To  Apply  for  Worker  Adjustment 
Assistance;  Pressure  Cast,  Ltd.,  et  aL 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
April  18. 1988-April  22, 1988. 

In  order  for  an  afHrmative 
determination  to  be  made  and  a 
certification  of  eligibihty  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligiblity  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2]  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 


Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

In  the  following  cases,  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  for  the  reasons 
specified. 

TA-W-20,493;  Pressure  Cast,  Ltd, 
Grafton  WI 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-20.478;  Martina  Mfg.  Co..  ML 
Bethel.  PA 

U.S.  imports  of  infants,  toddler  and 
childrens  woven  blouses  declined 
absolutely  in  1987  compared  to  1986. 

TA-W-20.521;  Bethlehem  Mines  Corp., 
Hanover  Quarry.  Hanover,  PA 

U.S  imports  of  crushed  limestone  are 
negligible. 

TA-W-20.482;  3M  Company,  Rochester. 
NY 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 


TA-W-20,4a9:  Lectromett  Corp., 
Pittsburgh,  PA 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-20,475;  Charles  of  the  Ritz  Group 
Limited.  Holmdel,  NJ 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-20,501;  Control  Data  Corp., 
Magnetic  Peripherals,  Inc.  Minnetonka, 
MN 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-20.471:  Bell  Helicopter  Textron, 
Inc.,  Amarillo,  TX 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-20,492:  Paccar  Defense  Systems. 
Renton.  WA 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-20.463:  Bethlehem  Rebar. 
Industries.  Inc..  Houston,  TX 

U.S.  imports  of  concrete  reinforcing 
bar.  which  includes  fabricated  concrete 
reinforcing  bar  declined  absolutely  and 
relative  to  domestic  ^ipment  in  1967 
compared  to  1966. 


TA-W-20.473:  Bristol  Steel  &  Iron  Work, 
Inc.,  Plants  Number  Two  and  Number 
Three.  Bristol.  VA 

U.S.  imports  of  fabricated  structural 
steel  declined  absolutely  in  the  first 
three  quarters  of  1987  compared  to  the 
same  period  in  1986. 

Affirmative  Determintions 

TA-W-20.476;  General  Electric  Co.. 
Carroll,  I  A 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
February  8, 1987. 

TA-W-20,479;  Taylor  Lock  Co.. 
Philadelphia.  PA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
February  8. 1987. 

TA-W-20.4^:  Vermont  Marble  Co.. 
Proctor.  VT 

A  certification  was  issued  covering  all 
woricers  of  the  finn  separated  on  or  after 
September  1.1987. 

TA-W-20.469:  A.E.  Staley 
Manufacturing.  Caribou.  ME 

A  certification  was  issued  covering  all 
Workers  of  the  firm  separated  on  or  after 
February  5. 1967. 

TA-W-20.4gO:  Universal  Match  Coip.. 
Hudson.  NY 

A  certification  was  issued  covering  all 
woricers  related  to  the  production  of 
paper  bookmatches  separated  on  or 
after  April  1.  igsa 

I  hereby  certify  that  the 
aforementioned  deteroiinations  were 
issued  during  the  period  April  18, 1966- 
April  22. 1988.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  6434.  U.S. 
Department  of  Labor,  601  D  Street  NW., 
Washington,  DC  20213  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  April  28, 1968. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  88-a800  Filed  S-Z-88: 8:45  am) 

MXINQ  COOe  4510-30-11 


[TA-W-20,4M] 

Souttiweetem  Sunbelt  Cement  Co,  El 
Paso,  TX;  Amended  Certification 
Regardlno  Eligibility  To  Apply  for 
Worker  A^usbnent  Asaistance 

According  to  section  223  of  the  Trade 
Act  of  1974  (19  U.S.a  2273)  the 
Department  of  Labor  issued  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  on  April 


5, 1988  to  all  woricers  of  the  Sacking 
Division  of  Southwestern  Sunbelt 
Cement  Company.  El  Paso.  Texas.  The 
Notice  of  Certification  was  published  in 
the  Federal  Register  on  April  19, 1968  (53 
FR  12833). 

The  company  informed  the 
Department  that  a  few  workers  were 
laid  off  a  few  days  before  the  January  4, 
1988  impact  date.  It  is  the  Department's 
intent  to  include  all  woricers  as  eligible 
to  apply  for  adjustment  assistance  who 
were  laid  off  horn  the  Southwestern 
Simbelt  Cement  Company.  El  Paso. 
Texas. 

The  amended  certification  for  TA-W- 
20,494  is  hereby  issued  as  follows: 

All  workers  of  the  Sacidng  Division  of 
Southwestern  Sunbelt  dlement  Company,  El 
Paso.  Texas  who  became  totally  or  partially 
separated  from  employment  cm  or  after 
December  15, 1987  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  22nd  day  of 
April  1988. 
Robatt  O.  Deslongchampo, 

Director.  Office  of  Legislation  and  Actuarial 

Services,  UIS. 

[FR  Doc  88-9803  Filed  5-2-88;  8:45  am] 


IMine  Safety  and  Health  AdmkiistratkMi 

Advisory  Committee  on  Standards  and 
Begulatione  for  Diesel  Powered 
Equipment  In  Underground  Coal 
MiMMs;  Meeting 

AOmcv:  Mine  Safety  and  Health 

Administration,  Labor. 

action:  Notice  of  advisory  committee 

meeting. 

summary:  This  notice  provides  the  date, 
time,  place  and  agenda  simunary  for  the 
fifth  meeting  of  the  Mine  Safety  and 
Health  Administration  Advisory 
Committee  on  Standards  and 
Regulations  for  Diesel-Powered 
Equipment  in  Underground  Coal  Mines. 
roe  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations  and  Variances. 
Mine  Safety  and  Health  Administration, 
Room  631,  Ballston  Tower  No.  3. 4015 
Wilson  Boulevard,  Arlington,  Virginia 
22203;  phone  (703)  235-1910. 
SUPPLEMCNTARY  INFORMATION:  Pursuant 
to  the  authority  contained  in  sections 
101  and  102(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977.  a  public 
meeting  of  the  Advisory  Conunittee  on 
Standards  and  Regulations  for  Diesel- 
Powered  Equipment  in  Underground 
Coal  Mines  will  be  held  between  the 
hours  of  8:30  a.m.  and  5M)  p.m.  on  May 
24  and  25  at  the  Salt  Lake  Hilton.  ISO 


West  500  South.  Salt  Lake  Qty.  UUh 
84101,  phone  (601)  532-3344. 

This  nine-member  advisory  committee 
was  formed  to  advise  and  make 
recommendations  to  the  Secretary  of 
Labor  on  safety  and  health  standards 
and  regulations  related  to  the  use  of 
diesel  equipment  in  underground  coal 
mines. 

The  agenda  for  this  meeting  will 
include  discussions  on  the  subcommittee 
report  on  health  recommendations,  and 
reconunendations  on  the  safety  and 
approval  issues.  The  United  Mine 
Workers  of  America  will  present  several 
speakers  to  address  the  Advisory 
Committee  about  the  experiences  of 
rank-and-file  union  members  who  work 
in  underground  coal  mines  where  diesel 
equipment  is  used. 

Official  records  of  the  meeting  will  be 
available  for  public  inspection  at  the 
Office  of  Technical  Support  Mine  Safety 
and  Health  Administration,  Room  913A, 
4015  Wilson  Boulevard.  Arlington. 
Virginia;  phone  (703)  235-1570. 

Signed  at  Arlington.  Virginia,  this  Z7th  day 
of  April  198a 

David  COT^mL 

Deputy  Assistant  Secretary  for  Mine  Safety 

and  Health. 

[FR  Doc  88-4729  Filed  5-2-88;  8:45  am) 

HLUNO  coot  4S10-4MI 


PenakMi  and  Welfare  Benefits 
AdmlnlstratkNi 

Advisory  Council  on  Employee 
Welfere  and  Peneion  Benefits  Plans; 
Work  Qroup  Meetkig 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA).  29 
U.S.C.  1142.  a  public  meeting  of  the 
Woric  Group  on  Reporting  and 
Disclosure  of  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans  will  be  held  at  10:00  a.m.,  Monday, 
May  16, 1968,  in  Room  N-4437B,  U.S. 
Department  of  Labor  Building.  "Third  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

This  seven  member  work  group  was 
formed  by  the  Advisory  Council  to  study 
issues  relating  to  reporting  and 
disclosure  for  employee  welfare  plans 
coverd  by  ERISA. 

The  purpose  of  the  May  16  meeting  is 
to  review  the  proceedings  of  the  April  18 
work  group  meeting;  and  to  examine 
options  available  for  recommendation  to 
the  Advisory  Council  with  respect  to 
reporting  and  disclosure  forms  imder 
review.  The  work  group  will  also  take 
testimony  and  or  submissions  from 
employee  representatives,  employer 
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repriMntative*  and  other  nlensted 
individuals  and  gnwpa  ragaidiag  tha 
subject  iMtler. 

Individuals,  or  lepresentativea  ctf 
organisations,  wialiing  to  address  tha 
work  group  shoald  sdbodt  writtan 
requests  mi  o*  before  May  12, 196B  to 
Williaaa  E  Morow.  Deputy  Executive 
Secretary,  ERISA  Advisory  Council.  U.S. 
Department  of  Labor,  Room  N-^5677. 260 
Constitution  Avenue  NW..  Washington, 
DC  20Zia  Oral  presentations  will  be 
limited  to  tea  minutes,  but  witnesses 
may  submit  an  extended  statement  for 
the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record  without 
testifying.  Twenty  (20)  copies  of  such 
statements  should  be  sent  to  the  Deputy 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  May  12. 1988. 
David  M.WaIkar. 

Assistant  Secretary  for  Pension  and  Weifare 
Benefits  Administration. 

Signed  at  Washington.  DC  this  28th  day  of 
April.  1988. 
[FR  Doc.  8»-9e92  Filed  5-2-M;  8:45  am] 

SUMB  COOE  «10-»-« 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

NASA  Adviaory  Council;  Maating 

AOENCV:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council  (NAC). 
DATC  AMD  TIMC:  May  25, 1988. 9  8jn.  to 
5:30  pjn.,  and  May  28, 1988,  8:30  a.m.  to 
3pjn. 

KDOmil.  National  Aeronautics  and 
Space  Administration,  Ames  Research 
Center.  Room  213.  Buildii^  20a  Moffett 
Field.  CA  94095. 


FOa  FURTHDI IMTOWMATION  CONTACIt 
Mr.  Nathaniel  B.  Cohen.  Code  F, 
National  Aeronautics  and  Space 
Administration.  Washington.  DC  20646, 
202/453-8766.  j 

SUaaLBHBITAflV  atFORMATION:  The  I 
NAC  was  established  ss  an 
interdisciplinary  group  to  advise  senior 
managoaent  on  ^  fiill  range  of 
NASA's  programs,  policies,  aad  plans. 
The  Comcil  is  (Paired  by  Mr.  Oanid  J. 
Fink  and  is  composed  of  24  aierabers. 


Standtag  MNunritteea  eoDtalnfaig 
additioari  members  report  to  me 
Council  and  provide  advice  in  ttie 
suualantive  areas  of  aeronautics,  life 
sciences,  space  applications,  space  and 
earth  science,  space  systems  and 
technology,  space  statfon,  and  history, 
as  they  relate  to  NASA's  activities. 

This  meeting  will  be  closed  to  the 
poUic  from  8:30  bjb.  to  MO  a.m.  on  May 
26  for  a  discussion  of  the  qualifications 
of  candidates  for  membefshlp.  Stidi  a 
discussion  woold  invade  the  privacy  of 
the  candidates  and  other  incfividnals 
involved.  Since  this  session  will  be 
concerned  with  matters  listed  in  5  U.S.C. 
552b(c}fe),  it  has  been  determined  that 
the  meetmg  be  dosed  to  the  pobbc  for 
this  period  (rf  thne.  The  remamder  of  the 
meeting  will  be  open  to  the  public  np  to 
the  seating  capacity  of  the  room,  which 
is  approximately  45  persons  including 
Council  members  and  other  participants. 
Visitors  will  be  requested  to  sign  a 
visitor's  register. 

TYPE  OF  MEETING:  Open— except 
for  a  closed  session  as  noted  in  the 
agenda  below. 

Agenda 

May  25, 1988 

9  a.m. — Introductory  Remarks. 
9:15  a jRL^^eport  to  Life  Sdenoe 

Strategic  Planning  Study  Committee. 
11  a.m.— Life  Science  ftogram 

Overview. 

1  p.m. — ^Advanced  Latmcb  System 
Briefing. 

2  p.m. — Radioisotope  Thomoelectric 
Generator  Briefing. 

4  p jn. — NAC  Committee  Reports. 
5:30  p.m. — Adjourn. 

May  26, 1988 

8:30  ajn. — Closed  Session. 

9  a.ni. — ^Aeronautics  Policy,  Stretegy, 

and  Program  Overview. 
1  p.m.— Touc  of  Facilities. 

3  p.m. — Adioum. 

A|iril2a.1 

Ann! 

Adviaory  CoaimiUee  Management  Offlcar, 

NatiomalAertnaaticeaKd^iaee 

AdmmieOotJoii. 

[FR  Doc.  88-9701  nM  5-3-81;  leC  am} 

BlUJNe  COOC  7St»«Mi 


NATIONAL  SCIENCE  FOUNDATION 

Taalt  Forca  on  Womaiv  Hbwfltlaa, 
tha  Haiallrannafl  in  SdancaaMl 

aa  s^a  a  v^^a^aav^^HBPMr^^av  aaa  %^^^^^nn^^  vsb^w 

Tadinology;  Changa  of  Data  and 
Location  of  llaaling 

The  meeting  of  the  Task  Force  on 
Women,  Mfnorities,  and  the 
Hanneapped  in  Science  and 


Tedmokigjr.  prevloosly  sdladuled  for 
May  5, 1988  at  the  ComoBBdty  College  Of 
Baltimore.  Baltimore.  Mar^and.  has 
been  dianpd  toMay  24. 1888,  from  9«0 
a  jn.  to  5a00  p.ai..  at  tha  DaparlaMBt  of 
HaaMi  aad  liaaiiii  Services.  Fbat  Floor 
Auditorium.  Hubert  Hampiaay  Bafldhig, 
200  Independence  Avenue  8W.. 
Washington.  DC  20201.  The  meeting  is 
open  to  the  pabHa  For  tother 
information  contact  Sue  Kenuritzer, 
Bxecative  Director,  at  (202)  245-7477. 


Executive  Dinctor. 

April  27. 1988. 

[FR  Doc  88-4781  Filed  5-2-88: 8e4S  am) 


Statamant  Of  Organfetatlon,  Fbndfona, 

lof  AMihofMy 


AQCNCV:  National  Science  Foundation. 

ACTION:  Notice  of  Amendment  to 
Statement  of  Organization.  Functions, 
and  Delegations  of  Authority. 

summary:  In  accordance  with  the 
Administrative  Procedures  Act  (5  U.S.C 
551  et  seq.}.  diis  notice  amends  the 
Statement  of  Oiiganization  published  at 
52  FR  1540-1549  of  January  14, 1987,  as 
amended  by  52  FR  48216  of  December 
30, 1987. 

■f  FtCTIVa  DATB  April  2ft  1968. 
FOR  Rlimi—  laOWMATIOII  cowracT!  M. 
Rebecca  Wlakler,  National  Science 
Foundation,  Division  of  l^rsoimd  and 
Management,  Room  206^  WashingtoB, 
DC  20650,  telephone  202-3S7-e62a 

A-StaffOfBcas 

The  Division  of  Audit  and  Oversight 
in  the  Office  of  Budget,  Audit  and 
Control  became  a  staff  ofBce  and  was 
renamed  the  Office  of  Audit  and 
Overset  (OAC^.  The  Office  of  Budget, 
Audit  and  Control  (OBAC)  was 
redesignated  the  Office  of  Budget  and 
Control  [OBAC). 

B.  Directorates 

Directorate  for  BiohgicaJ.  Behavioral, 
and  Social  Sciences  (BBS) 

The  Directorate  was  reorgaiyzed  and 
now  consists  of  the  Office  ^  the 
Assistant  Director  and  six  divisions.  The 
changes  are  as  follows: 

The  Office  of  hsterdirectorate 
Research  Coocdiaatian  was  abidiahed 
and  the  tespeasibilitias  asauaied  by  tha 
new  Division  of  Instrumentation  and 
Resources  (DOt).  Functions  of  the 
preexisting  divisions  changed  sB^itly 
with  the  shift  (rf  programs  to  DIR. 

The  new  divisloB  was  established  hi 
response  to  the  need  for  a  coordinated 


activity  of  iiAastructan  and  research 
resoarce  propams.  The  diviawa  is 
respoaaiUe  for  both  iatemal  and 
external  infrastructure  activities, 
including  support  for  instrumentation 
and  instrument  development,  btological 
facilities  centers,  and  other  bktfogy 
facility  proffraraa.  and  also  inchides  the 
coordination  of  all  croas-directorate 
programs,  maintenaitce  and 
improvement  of  all  BBS  A£tf>  systems 
and  information  management,  as  well  as 
training  for  automated  systems. 

There  was  also  a  realignment  of  some 
programs  between  the  Divisions  of 
Molecular  Biosciences  and  Celluar 
Biosciences  to  establish  closer  scientific 
connections  with  the  commuaities  they 
represent  and  to  foster  scieatilic 
coordination  of  relevant  research 
results. 

Directorate  for  Science  and  Engineering 
Education 

The  Office  of  Uadeigradnate  Science. 
Engineering,  and  Mathematics 
Educatton  (USEl^  was  estaUished. 
subsuming  the  Office  of  College  Science 
Instrumentation  (OCSI).  USEME  is 
responsible  for  msnaging  and 
coordinating  the  N^-wide 
undergraduate  education  support 
activities  and  promoting  undwstanding 
and  support  for  undetgraduate 
education  throughout  the  scientific 
communities.  The  C^ioe  supports  and/ 
or  coordinates  protects  whose  purpose 
is  to  improve  the  tpiality  of 
undergraduate  edncatioa  in  science, 
mathematics,  aad  engineering  through 
programs  for  faculty,  students. 
curriculimi  development,  laboratory 
development,  course  development, 
instrumentation,  and  equipment. 

leff  Fenstennaciia', 

Assistant  Director  for  Adaiiaiatration. 
Date:  April  27, 1988. 

(FR  Doc.  88-a782  Fil«d  5-»-88: 8:48  am) 
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NUCLEAR  REGULATORY 
COMMISSION 


(Docket  Ma.  5^248} 


EdtaonCo; 
oflaauancaof 


LJcanaa  and  Opportunity  lOrHaarinQ 

The  United  States  Nuclear  Regulatory 
Coaaaission  (tiie  Coaunission)  is 
considering  issuance  of  ui  amendment 
to  Facility  Operating  Uceaee  No.  25. 
issued  to  CoiwaMMH^alth  Bdisan 
Cnaipaiy  (tha  licensee),  fee  oparutien  of 


the  Dresden  Nuclear  Power  Station  Unit 
3  located  hi  Grundy  County.  Illinois. 

The  amendment  would  amend  the 
Technical  Specifications  to  correct  the 
discrepancy  between  the  Table  3.2.2 
value  for  the  4ICV  emergency  bus 
undervoltage  trip  (3082V)  and  die 
current  trip  value  (2930V).  it  has  been 
determined  that  the  value  in  Table  3.2.2 
is  not  consistent  with  the  engineering 
and  design  basis  upon  which  the  actual 
trip  value  is  based. 

This  amendment  reifuest  is  consistent 
with  the  NRC  letter  dated  March  25, 
1988  granting  a  temporary  waiver  of 
comfidiance. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  June  2, 1988.  the  licensees  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for4euv<i  fU  lutecyene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  en* 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commissioin  or  an 
Atonic  Safety  and  Licensing  Board, 
designated  by  the  Coamiission  or  by  the 
Chairman  of  die  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/ or  petitimi,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  m  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularly  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  uid  extent  of  the  petittoner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possiUe 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
whidt  petitioner  wishes  to  intervene. 


Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Bofud  up  to  fifteen  (15)  days  prior  to  the 
first  prehearmg  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requiremente  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  die  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petiticm  to 
intervene  which  must  include  a  list  of 
the  contentions  whidi  are  sou^t  to  be 
litigated  in  the  BMtter,  and  the  bases  for 
each  contenfion  set  forth  with 
reasonaUe  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  vdiich  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  pemutted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  folly  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  iatervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington.  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  1-800-325-6000  (in  Missouri  1- 
800-342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  N\unber  3737  and  the 
following  message  addressed  to  D.  R. 
Muller  (petitioner's  name  and  telephone 
number);  (date  Petition  was  mailed): 
(plant  name);  and  (publication  date  and 
page  number  of  this  Fadanl  Register 
notice). 

A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel  U.S.  Nuclear  Regulatory 
Commtssioa  Washington.  DC  20555. 
and  to  Michael  Miller,  Esquire.  Sidley 
and  Austin.  One  First  National  Plaza. 
Chicaga  Illinois  80603. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
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for  hearing  will  not  b«  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/ or  request 
should  be  granted  based  upon  a 
balandng  of  the  factors  specified  in  10 
CFR  i714{aMlMiHv)  and  2,714(d). 

If  a  request  for  hearing  is  received,  the 
Commisston's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazwls  consideration  in 
accordance  with  10  CFR  50^  and  5092. 

For  further  details  with  respect  to  this 
action,  see  the  NRC  letter  to 
Commonwealth  Edison  Company  dated 
March  25, 1988ronfiiming  a  temporary 
waiver  of  compliance  and  the 
application  for  amendment  dated  March 
28, 1988,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street  NW., 
Washington,  DC  and  at  the  Morris 
Public  Library.  804  Liberty  Street, 
Morris,  Illinois  60450. 

Dated  at  Rockville,  MaiyUmd.  this  2Sth  day 
ofApttilsea. 

For  the  Nuclear  Regulatory  Cominlsaion. 
Duial  R.  MuUar, 

Director,  Project  Directorate  III-Z  Division  of 
ReoctorProjectt-IU.  IV,  V  and  Special 

Project 

{PR  Doc  88-0735  Filed  5-2-88: 8:45  am) 
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(Docket  Na  50-219] 

GPU  NudMT  Corp^  Considaration  of 
laauanoa  of  Amandmant  to  FacWty 
Oparadng  Ucanaa  and  Opportunity  for 


The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Provisional  Operating  License  No. 
DPR-18.  issued  to  GPU  Nulcear 
Corporation  (GPUN,  the  licensee),  for 
operation  of  the  Oyster  Creek  Nuclear 
Generating  Station,  located  in  Ocean 
County,  New  Jersey. 

The  amendment  would  change  the 
Technical  Specifications  to  delete  Safety 
Limit  2.1.E  which  requires  at  least  two 
recirculation  loops  to  be  fully  open 
except  when  the  reactor  vessel  head  is 
off  and  vessel  water  level  is  above  the 
main  steam  nozzle.  This  amendment 
will  also  incorporate  this  limitation  in 
Technical  Specification  3.3.F  and  that 
limitation  be  revised  to  require  that  at 
least  one  recirculation  loop  instead  of 
two  be  fully  open  during  appUoable 
plant  conditions.  v- .  -  ■■■■  ■ 


Prior  to  iastuuica  of  tfie  proposed 
license  amendment,  the  Comminion 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  June  2, 1988,  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitiorfs  for  leave  to  intervene  shaU  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  fii^  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  ndd  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nahire  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  ivishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  tiian  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petitioB  to 
intervene,  i^di  must  include  a  list  of 
th»  contentions  that  are  aoughl  to  be 
litigated  in  the  matter;  and-w*  bases  for 


each  contentitcm  set  fartti  with 
reasonably  specificity.  Cbtttantions  shall 
be  limited  to  Butters  widifai  die  scope  of 
the  amendment  laider  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party.' 

Those  permitted  to  Intervene  becbfhe 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fiilly  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
%vitnes8es. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Sti«et  NW.. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-fi«e 
telephone  call  to  Western  Union  at  1- 
80&-d25-00Q0  (in  Missouri  1^800-342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  John  F.  Stolr  petitioner's 
name  and  telephone  number  date 
petition  was  mailed;  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Mr. 
Ernest  L  Blake,  Jr..  Esquire,  Shaw. 
Pittinan,  Potis  and  Trowbridge.  2000  N 
Sti^et  NW.,  Washington,  DC  20037, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  In  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  pubUc 
comment  of  its  proposed  finding  of  no 
significant  hauffda  consideration  in 
accordance  nMx  10  CFR  SOJl  and  50.92. 


For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  31, 1988.  which 
is  available  for  public  inspection  at  the 
Commission's  Ihiblic  Document  Room, 
1717  H  Sti«et  NW.,  Washington,  DC 
20555,  and  at  the  Ocean  County  Library, 
Reference  Department.  101  Washington 
Street,  Toms  River,  New  Jersey  06753. 

Dated  at  RockviUe,  Maryland,  this  25th  day 
of  April  1988. 

For  the  Nuclear  Regulatory  Conunisaion. 
lohiF.StoIx, 

Director,  Project  Directorate  1-4,  Division  of 
Reactor  Projecta  l/U,  Office  of  Nuclear 
Reactor  Relation. 
(PR  Doc.  88-8734  Filed  5-2-88;  8:45  am] 

BILUNQ  CODE  7SM^1-M 


[Docket  Na  50-346] 

Tolado  Ediaon  Co.  at  at;  ConaMOi  atlon 
of  lasuanea  of  Amandmant  to  FacWty 
Oparadng  Ucanaa  and  OpportunHy  for 
Haaring 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF~3 
issued  to  Toledo  Edison  Company  and 
The  Cleveland  Electric  Illuminating 
Company  (the  licensees),  for  qperation 
pf  the  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1  (tiie  faciUty),  located 
in  Ottawa  County,  Ohio. 

The  proposed  amendment  would 
revise  the  provisions  in  the  Davis-Besse 
Nuclear  Power  Station.  Unit  No.  1, 
Technical  Specifications  (TS's)  relating 
to  the  number  of  manual  initiation 
functional  units  (push  button  switches) 
of  Steam  and  Feedwater  Rupture 
Control  System  Instrumentation 
(SFRCS)  required,  required  for 
producing  a  trip,  and  required  to  be 
operable. 

The  proposed  amendment, 
specifically,  would  revise  Table  3.3-11. 
Steam  and  Feedwater  Rupture  Control 
System  Instrumentation,  TS  Section  3/ 
4.3.2,  Safety  System  Instnmientati'on, 
Steam  and  Feedwater  Rupture  Control 
System  Instrumentation,  to  reflect  a 
reduction  to  four  push  button  switches 
from  ten. 

Prior  to  issuance  of  die  proposed 
license  amendaient,  the  Commission 
will  have  made  &idings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

•  By  June  2, 1988.  the  bcensees  may  file 
a  request  for  a  bearing  with  respect  to 
issuance  of  the  amendaient  to  the 
sub)ect  fadUfy  operating  bcense  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  wdio 
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wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  ff  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  dw  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shaU  set 
forth  with  particularity  the  interest  of 
the  ]>etitianer  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nahire  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  sdieduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specifidfy 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  siqiplement  to  the  petition  to 
intervene  whidi  must  include  a  list  of 
the  contentions  vdiich  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
eadi  contention  set  forth  with 
reasonable  specifidfy.  Contentions  shall 
be  linuted  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  foils  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contentian  will  not  be  permitted  to 
]>artidpate  as  a  parfy. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitattons  in  the  ordw  grantiiig  leave  to 


intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportxmity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulalory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptiy  so  inform  the  Commission  by  a 
toU-fiiee  telephone  call  to  Western 
Union  at  1-80O-325-6000  (in  Missouri  1- 
600-342-6700).  The  Westerp  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to 
Kenneth  E.  Perkins:  (petitioner's  name 
and  telephone  number):  (date  Petition 
was  mailed):  (plant  name);  and 
(publication  date  and  page  number  kA 
this  Federal  Register  notice).  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  and  to  Gerald 
Chamoff.  Esquire,  Shaw,  Pittman,  Potts 
and  Trowbridge,  2300  N  Stiwet  NW., 
Washington,  DC  20037,  attorney  for  the 
licensees. 

Nontimefy  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safefy  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  spedfied  in  10 
CFR  2.714(a)(l)(iHv)  and  2714(d). 

If  a  request  for  hearing  is  received,  the 
Commis^n's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  30, 1968, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street  NW.,  Washington, 
DC  and  at  the  Universify  of  TcHedo 
Library,  Ooemnents  Department  2801 
Bancroft  Avenue,  Teredo,  Ohio  43806. 


-^•<^ 


15758 


I 
Federal  Ragbtwr  /  Vol  S3.  Na  85  /  Tuetday.  May  3.  1968  /  Woticet 


Federal  Register  /  Vol,  53.  No.  85  /  Tuegday.  May  3.  1988  /  Notices 


15759 


Dated  at  Rockville.  Kfaryland.  thia  2eth  day 
of  April  1968. 

For  the  Nuclear  Regulatory  Conuniaaioq. 
KaoiMfli  &  Pancjiiai 

Director.  Project  Directorate  111-3,  Division  of 
Reactor  Projects— III.  IV.  V  and  Special 
Projects. 

iFR  Doc  88-a736  Filed  5-2-68;  8:45  am] 


(Dedwt  Na  50-346) 

Toledo  Edtoon  Ca  el  aL;  Notiee  Of 
ConaWeratlon  of  laauance  of 
Amendment  to  FacHtty  Operating 
Ucenee  and  Opportunity  for  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF-3 
issued  to  Toledo  Edison  Company  and 
The  Cleveland  Electric  Illuminating 
Company  (the  licensees),  for  operation 
of  the  Davis-Be^e  Nuclear  Power 
Station.  Unit  No.  1  (the  facility),  located 
in  Ottawa  County,  Ohio. 

The  {Proposed  amendment  would 
revise  the  provisions  in  the  Davis-Besse 
Nuclear  Power  Station,  Unit  No.  1, 
Technical  Specifications  (TSs)  relating 
to: 

(1)  The  Reactor  Coolant  System  (RCS) 
pressure-temperature  operating  limits. 

(2)  The  reactor  coolant  high  pressure 
trip  setpoint  and  allowable  setpoint  for 
the  Reactor  Protection  System 
instrumentation, 

(3)  The  rated  thermal  power  below 
which  the  anticipatory  Reactor  Trip 
System  (ARTS)  turbine  trip  may  be 
bypassed  automatically, 

The  rated  thermal  power  above  which 
the  ARTS  turbine  trip  must  be  operable 
and  is  subject  to  surveillance 
requirements,  and 

(5)  The  trip  and  allowable  setpoints 
for  the  pressurizer  electromatic  relief 
valve. 

The  proposed  amendment, 
specifically,  would  revise  Figure  2.1.-1 
of  TS  section  2.1.3,  Table  2.2-1  of  section 
2.2.1.  Tables  3.3-15  and  4.3-15  of  TS 
section  3/4.3.2.3,  TS  section  3/4.4.3 

The  proposed  amendment  also  would 
revise  Bases  sections  3/4.3.1.  3/4-3.2,  3/ 
4.4.2  and  3/4.4.3  for  the  above  setpoints 
and  operating  limits. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  June  2, 1988,  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subiect  facilitv  opejcating  license  and 
any  person  whose  interest  may  be 


affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensiiig  Board, 
designated  by  the  Commission  or  by  die 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  i;Dterest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
peitition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  iiniited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfied  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  pemiitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 


limitations  in  the  order  granttag  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportouiity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission.  United 
States  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Conunission  by  a 
toll-free  telephone  call  to  Western 
Union  at  1-80&-325-6000  (in  Missouri  1- 
800-342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to 
Kenneth  E.  Peridns:  (petitioner's  name 
and  telephone  number);  (date  Petition 
was  mailed);  (plant  name);  and 
(publication  date  and  page  number  of 
this  Federal  Register  notice).  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  and  to  Gerald 
Chamoff,  Esquire,  Shaw,  Pittman,  Potts 
and  Trowbridge.  2300  N  Street  NW., 
Washington,  DC  20037,  attorney  for  the 
licensees. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i))-(v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commissidn's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.02. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  1, 1988  as 
supplemented  February  28, 1988,  which 
is  available  fbr  public  inspection  at  the 
Commission's  Public  Document  Rooia, 
1717  H  Street  NW..  Washington,  DG 
and  at  the  University  of  Toledo  Library, 


Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Dated  at  Rockville,  Maryland,  thii  26th  day 
of  April  1968. 

For  the  Nuclear  Regulatory  Commission. 
Kenneth  E.  Perkins, 

Project  Directorate  111-3,  Division  of  Reactor 
Projects-Ill,  IV,  V  and  Special  Projects. 
[FR  Doc.  88-9737  Filed  5-2-68;  a-45  amj 
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(Docket  Na  50-348] 

Toledo  Ediaon  Co.  et  aL;  Conalderation 
of  laauance  of  Amendment  to  Facility 
Operating  Ucenae  and  Opportunity  for 
Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF-3 
issued  to  Toledo  Edison  Company  and 
The  Cleveland  Electiic  Illuminating 
Company  (the  licensees),  for  operation 
of  the  Davis-Besse  Nuclear  Power 
Station.  Unit  No.  1  (the  facility),  located 
in  Ottawa  County.  Ohio. 

The  proposed  amendment  would 
revise  the  provisions  in  the  Davis-Besse 
Nuclear  Power  Station,  Unit  No.  1, 
Technical  Specifications  (TS's)  relating 
to  the  Steam  and  Feedwater  Rupture 
Control  System  Instrumentation 
(SFRCS)  Steam  Generator  Level 
Functional  Unit-low  trip  and  allowable 
setpoints. 

"The  proposed  amendment, 
specifically,  would  revise  Table  3.3-12, 
Steam  and  Feedwater  Rupture  Control 
System  Instrumentation  Trip  Setpoints, 
TS  section  3/4.3.2,  Safety  System 
Instrumentation.  Steam  and  Feedwater 
Ruptiue  Control  System 
Instrumentation,  to  reflect  a  reduction  of 
the  steam  generator  low  level  SFRCS 
trip  setpoint  from  no  less  than  20  inches 
to  no  less  than  16.4  inches,  and  a 
reduction  of  the  allowable  setpoint  from 
no  less  than  15.6  and  12.9  inches  for 
channel  functional  test  and  channel 
calibration  respectively. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

By  June  2, 1988.  the  licensees  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendbment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 


petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a  petition 
for  leave  to  intervene  shall  set  forth  with 
particularity  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  "The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  TTie  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  die  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
iequirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fiilly  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 


present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Conunission,  United 
States  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  StreeX  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Conunission  by  a 
toll-free  telephone  call  to  Western 
Union  at  1-800-325-6000  (in  Missouri  1- 
800-342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to 
Kenneth  E.  Perkins:  (petitioner's  name 
and  telephone  number);  (date  Petition 
was  mailed);  (plant  name);  (publication 
date  and  page  number  of  this  Federal 
Register  notice).  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Conunission,  Washington, 
DC  20555,  and  to  Gerald  Chamoff. 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Sti^et  NW.. 
Washington,  DC  20037,  attorney  for  the 
licensees. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Conunission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for.public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  7, 1987, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  1717  H  Sti^et  NW.,  Washington, 
DC  and  at  the  Universify  of  Toledo 
Library,  Documents  Department,  2801 
Bancroft  Avenue,  Toledo,  Ohio  43606. 

Dated  at  Rockvilla.  Maryland,  this  26th  day 
of  April  1988. 
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For  tbc  Nuctof  Refuiatoiy  CooMniMian. 
KMUMlfa  E  Parkins, 
Director.  Protect  Dinctorate  rif-3.  Division  of 

Heactor  Projects-Ill.  IV.  Vaad  Special 
Projects. 

[FK  Ooc  88-0738  Filed  S-^^BS;  S:4S  amj 


(Docket  NaS0-3M) 

Virginia  Elaclrtc  and  Power  Co.  (North 
Anna  Powror  Station,  Unit  Na  1); 
Ej»inptton  I 

I  ' 

Virginia  Electric  and  Power  Company 
(the  licenaee)  is  the  holder  of  Facility 
Operating  License  No.  NPF-4,  which 
authorizes  operation  of  the  North  Anna 
Power  Station.  Unit  1  (NA-l).  at  a 
steady-state  reactor  power  level  not  in 
excess  of  2905  megawatts  thermal  The 
license  provides,  among  other  things, 
that  it  is  subject  to  all  rides.  regulatkMU 
and  Orders  of  the  Nuclear  Regulatory 
Commission  (the  Commission  or  NRC) 
now  or  hereafter  in  effect  The  facility 
consists  of  a  pressurized  water  reactor 
located  at  the  licensee's  site  in  Louisa 
County,  Virginia. 

U 

10  CFR  5035a  requires  that  pumps 
and  valTcs  in  Kght  water  reactor  plants 
be  tested  to  the  requirements  of  Section 
XI  of  the  ASME  Code  and  that  tests  be 
performed  in  accordance  with  the 
inservice  testing  program  submitted  for 
each  10-year  interval.  These  10-year 
intervals  are  catculated  from  the  start 
date  of  commercial  operation  of  the 
facility. 

10  CFR  50L55a(gM4)(ii)  requires  that 
licensees  update  their  pump  and  valve 
Inservice  Testing  (1ST)  programs  to  the 
latest  approved  edition  of  Section  XI  of 
the  ASME  Code  (die  code)  every  10 
years.  Since  the  regulations  define  the 
start  of  the  initial  10-year  interval  as  the 
date  of  the  facihty's  commercial 
operation,  licensees  with  multi-unit  sites 
often  have  the  1ST  program  for  each  unit 
structured  to  a  different  edition  of  the 
code.  This  can  create  administrative 
difficulties  for  the  licensee  in  keeping 
track  of  two  sets  of  requirements  for 
only  nominal  technical  differences  in 
testing  requirements. 

By  letter  dated  March  3. 1988,  the 
licensee  requested  an  exemption  to  the 
requirements  of  10  CFR  50.55a(g)(4)(ii) 
which  would  allow  a  common  1ST  start 
date  for  both  NA-1&2.  That  common 
start  date  would  be  achieved  by 
extending  the  termination  date  of  the 
NA-l  1ST  program  to  coincide  with  the 
termination  date  of  the  NA-2 1ST 
program.  The  NA-l  1ST  program  would 


be  extended  to  termiaate  on  December 
14. 1990,  rafiier  tkm  on  June  6, 1988. 

m 

The  ComraiaBhNi's  si^bas  reviewed 
this  requeet  and  be*  determined  tbat  a 
ciwiaua  ST  date  for  NA-lft2  bat 
inherent  edminittrative,  technical,  and 
cot(-«avtQg  disadvantages,  for  both  the 
licensee  and  die  NRC  The  staff  has  also 
determined  that: 

1.  Since  die  untis  are  basically  the 
same,  only  one  1ST  program  would  have 
to  be  writtea  and  subaiitted  by  the 
licensee: 

2.  The  proposed  exemption  would 
provide  a  decree  of  1ST  that  is 
equivalent  to  that  required  by  10  CFR 
50.55a(g](4KH)  such  that  there  would  be 
no  increase  in  the  risk  of  failure  for 
operational  readiness  of  pumps  and 
valves  whose  function  is  required  for 
safety  at  these  facilities.  Accordingly, 
the  underlying  purpose  of  10  CFR 
50.55a(g](4)  will  continue  to  be  achieved. 

U  a  common  start  date  were  not 
established,  the  1ST  program  would  be 
accomplished  utilizing  two  different 
ASME  Code  editions.  Performing  1ST  at 
both  plants  using  only  one  program 
results  in  uniform  procedures  for  both 
plants  and  can  reduce  the  chance  of 
personnel  errors  in  the  performance  of 
the  testing  requirements. 

Althou^  the  revision  of  the  NA-l  1ST 
program  will  be  delayed  approximately 
2  years,  the  staff  believes  that  the  use  of 
a  sin^  1ST  program  for  both  NA-1&2 
has  distinct  advantages  in  terra  of 
manpower  requirements  and  should 
result  in  increased  plant  safety  through 
simpliHcation  and  standardization  of 
plant  testing  procedures. 

The  purpose  of  the  rule  is  to  assure 
periodic  updating  of  1ST  practices  to 
conform  to  advances  in  industry  in  order 
to  assure  continued  operability  of  pumps 
and  valves  required  for  safe  operation. 
The  10-year  cycles  were  selected  as 
reasonable  periods  for  periodic 
updating.  In  the  present  case,  extension 
of  the  period  for  approximately  two 
years  would  not  affect  NA-1&2  safety. 
Changes  from  updating  on  June  of  1988 
are  not  expected  to  affect  operational 
capability  of  pumps  and  valves  whose 
ftmction  is  required  for  safety  at  NA- 
18t2.  Thus,  extension  of  the  updating  of 
the  10-year  period  until  December  1990 
is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule. 

IV 

Acconfingly,  the  Commission  has 
determined  that  pursuant  to  10  CFR 
50.12(a),  the  exemption  requested  by  the 
licensee's  letter  of  March  3, 1988  is 
authorized  by  law  and  will  not  endanger 
life  or  property  or  the  common  defense 


and  security,  and  is  oAerwise  in  the 
pubUc  interest  and  that  special 
drcBMtaBcee  a«e  present  as  set  forfli  in 
10  CFR  50.12(a)(2)(ii).  The  Commission 
hereby  yants  the  licensee  an  exemption 
from  the  requirements  of  10  CFR 
5a5Sa(i}(4)  as  It  relates  to  tbe  NA-l  120- 
month  faispection  interval  for  inservice 
examinatian  of  compoaeats,  iaservioe 
tests  to  verify  operational  readiness  of 
pumps  anfl  valves,  and  system  pressure 
tests. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  deteraiined  that 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  environment 
(April  28, 1988.  53  FR 14873). 

A  copy  of  the  licensee's  request  for 
exemption  and  supporting 
documentation  dated  March  3, 1988,  is 
available  for  public  inspection  at  the 
Commission's  Public  DocimieBt  Room. 
1717  H  Street  NW..  Washington.  DC. 
and  at  the  Board  of  Sapervisors  Office.' 
Louisa  County  Courthouse.  Louisa, 
Virginia  23093,  and  the  Alderman 
Library.  Manuscripts  Department 
University  of  Viiginia.  Charbttesviile, 
Virginia  22901.  Copies  may  be  obtained 
upon  written  request  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20S55.  Attention:  Director,  Division 
of  Reactor  Projects  I/U. 

This  exemption  is  effective  upon  isaiaance. 

Dated  «l  Rockville,  Maryland  this  26th  day 
of  April  1968. 

For  the  Nuclear  Regulatory  Coounission. 
G*MCLainas, 

Acting  Director,  Division  of  Reactor  Projects- 
I/ll  Office  of  Naclear  Reactor  Regulation. 
[FR  Doc.  8fr-«739  Filed  S-Z-88;  8:45  am] 


SECURITIES  AND  EXCHANGE 
CONMISSION 

Sail  llajulalofy  Organiiationa; 
AppHcaMons  for  UnHatod  Trading 
Privlogos  and  of  Opportunity  for 
Hearing;  Boston  Slock  Exchange,  Inc. 

April  27. 1S88. 

The  above  named  national  securities 
exchange  has  ffled  appKcations  with  the 
Securities  and  Exdiange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thetenader.  for  unlisted 
trading  privileges  in  the  following 
securities: 

American  Maize  Products  Co. 
Class  A  Common  Stock.  180  Par 
Value  (File  No.  7-3257) 
Chemical  Eiank 
Adjustable  Rate  Preferred  B.  No  Par 
Vakie  (Hie  No.  7-3258) 


CRI  Mortgage  Investments  II,  Inc. 
Common  Stock.  $.01  Par  Value  (File 
No.  7-3259) 
Cablevision  Systems  Corporation 
£lass  A  Common  Stock,  $.01  Par 
Value  (File  No.  7-3280) 
Templeton  Emerging  Markets  Fund.  Inc. 
Common  Stock,  No  Par  Value  (File 
No.  7-3281) 
First  Australia  Fund.  Inc. 
Common  Stock,  lOl  Par  Value  (File 
No.  7-3282) 
Lee  Enterprises,  Inc. 
Common  Stock,  $2.00  Par  Value  (File 
No.  7-3263) 
:MacGregor  Sporting  Goods.  Inc. 
Common  Stock.  llO  Par  Value  (File 
No.  7-3284) 
Manufactured  Homes,  Inc. 
Common  Stock,  $.50  Par  Value  (File 
No.  7-3285) 
NVRYAN.  LP 
Shares  of  BeneHcial  Interest,  No  Par 
Value  (File  No.  7-3266) 
Regal  Beloit  Corp. 
Common  Stock.  No  Par  Value  (File 
No.  7-3267) 
Worldwide  Value  Fund,  Inc. 
,    Common  Stock,  $.0001  Par  Value  (File 

No.  7-3268) 
British  Petroleum 
Warrants  Expiring  1/31/93  (File  No. 
7-3289) 
Global  Growth  &  Income  Fund 
Capital  Shares,  $1.00  Par  Value  (File 
No.  7-3270) 
Mesa  Limited  Partnership 
Preference  A.  No  Par  Value  (File  No. 
7-3271) 

These  sectirities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consoUdated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  18. 1988, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  %vill  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

.  For  the  Cominission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

laoathaa  G.  Kats, 

Secretary. 

(FR  Doc.  8»-«704  Piled  S-2-68;  8:46  am] 
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Salf-Ragulatory  Organizationa; 
Applicationa  for  Unlisted  Trading 
Prtvilegas  and  of  Opportunity  for 
Hearing;  Boston  Stock  Exchange,  Inc. 

April  27. 1968. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

American  Southwest  Mortage 
Investments  Corporation 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3251) 
Americus  Trust  for  IBM  Shares 
Scores,  No  Par  Value  (File  No.  7  - 
3152) 
Dime  Savings  Bank  NY  (The) 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-3153) 
ACM  Government  Securities  Fund 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3154) 
Bank  of  New  England 
Common  Stock,  $5.00  Par  Value  (File 
No.  7-3155) 
Symbol  Technologies,  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3156) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  person?  are  invited  to 
submit  on  or  before  May  18, 1968, 
written  data,  views  and  argimients 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Following  this  opportimity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it  tiiat 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
looatfaan  G.  Katz, 
Secretary. 

(FR  Doc  86-«705  Filed  5-2-88: 8:46  am] 
SNiJNa  coos  ioie-eiwi 


SeH-Reguiatory  Organizationa; 
Applicationa  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Pacific  Stodc  Exchange,  Inc. 

April  27. 1988. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
security: 

Placer  Dome,  Inc. 

Common  Stock,  No  Par  Value  (File 
No.  7-3279) 
This  security  is  listed  and  registered  on 
one  or  more  other  national  securities 
exchange  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  18. 1988. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it.  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  88-9706  Piled  5-2-88;  8:45  am] 
BIUJNO  CODE  SOtO-OI-M 


(Retease  Na  34-25617;  FHe  Na  8R-PSE- 
88-6] 

SeH-Reguiatory  Organizationa;  Filing 
and  Immediate  Effecthfeneea  of 
Propoeed  Rule  Change  t>y  the  Pacific 
Stock  Exchange  Incorporated  Relating 
to  an  Interim  Monthly  Asaeesment  on 
the  Membership  to  Meet  Operating, 
Technology,  and  Fadlltiee  Needs 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  April  12, 1988.  the  Pacific 
Stock  Exchange  Incorporated  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  L  U. 
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and  III  below,  which  items  have  been 
prepared,  in  most  part,  by  the  setf- 
regulatory  organizalion.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


I.  Seff-Regulatory  Organizatioo's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  aieet  its 
operational  technology,  and  facilities 
needs  in  accordance  with  the  following 
determinations  made  by  its  Board  of 
Governors  on  March  24, 1988. 

The  Board  of  Governors  proposes  to 
impose  an  interim  monthly  assessment 
on  each  of  the  551  regular  memberships. 
The  assessment  consists  of  fwo 
components:  A  Qat  assessment  and  a 
supplemental  activity  assessment.  The 
first  component  is  a  flat  fee  of  $600  per 
month  to  owners  of  each  of  the  551 
memberships.  The  second  contponeat  is 
a  supplemental  activity  charge  that  will 
be  applied  differently  for  Equities  and 
Options  members,  although  the  average 
supplemental  charge  for  each  member  is 
$600  per  month. 

Members  with  no  floor  presence  will 
be  charged  an  activity  fee  of  $600  per 
month,  since  the  average  monthly 
activity  charge  for  Equities  and  Options 
members  is  $600.  There  will  be  no 
assessment  on  owners  of  outstanding 
special  memberships. 

Membership  transfers  occurring    I 
during  the  month  will  be  subject  to  a  pro 
rata  charge  based  on  the  flat  assessment 
and  the  supplemental  activity  charge. 
For  Options  menders,  the  supplemental 
activity  charge  will  be  based  on  the 
quartile  activity  ranking  for  the  prior 
month. 

In  the  event  of  the  sale  of  a 
membership  both  the  seller  and 
purchaser  shall  be  liable  pro  rata  for  the 
interim  assessment. 

The  Board  of  Governors  may  appqint 
a  special  committee  to  review  any    | 
questions  or  disputes  arising  from  die 
special  fee  or  related  matters.  Decisions 
of  that  committee  may  be  appealed  in 
writing  to  the  Board. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 


The  setf-regolatory  organizations  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  bebw,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Setf-Ragulatnry  Organization's 
Statement  of  the  Purpose  of.  and 
Slatntory  Basis  for.  dw  Propoeed  Rule 
Change 

The  Board  of  Governors  has 
concluded  that'the  Exchange  will  need 
additional  revenues  to  provide  funding 
for  improvements  in  technological 
services  m  order  to  remain  coaqietitive 
in  the  industry  and  at  the  same  time  be 
able  to  onrer  its  costs  of  (derations.  The 
Board  also  recognizes  that  renovation 
and  modemizatioa  of  the  San  Francisco 
Equities  trading  floor  is  essential  to 
permit  fnture  growth  and  expansion  of 
services  to  members.  Both  the  Los 
Angeles  Equities  floor  and  the  Options 
floor  in  San  Francisco  have  already 
been  upgraded  and  modernized. 

The  Board  has  determined  that  it 
needs  time  to  assess  the  cost  and 
revenue  structure  of  the  Exchange,  and 
accordingly  has  established  various 
committees  to  examine  cost  reduction 
and  revenue  enhancement  measures. 
Separate  committees  for  Equities, 
Options,  and  Technology  Services  are 
looking  at  the  efficiency  of  their 
respective  operations,  and  the  nature  of 
revenue  and  fee  increases  to  cover  the 
services  provided  by  the  Exdiange. 

Recommendations  and  dedsiaas  of 
these  committees  will  be  reviewed  by 
the  Board  of  Governors.  Appeals  from  a 
decision  of  these  committees  may  be 
made  in  writing  to  die  Board  of 
Governors. 

Other  Committees  have  been 
established  to  assess  the  needs  to 
update  the  San  Francisco  Equities  floor, 
and  to  assess  administrative  efficiency 
and  cost  savings  internally  throughout 
PSE  departments. 

Peoding  completion  of  the  reviews 
and  recommendations  of  the 
Committees,  an  interim  assessment  is 
proposed  beginning  in  April  19B8. 

The  assessment  will  include  a  flat  fee 
of  $600  per  month  for  each  membership. 
in  addition.  Equities  members  will  pay  a 
Oat  supplemental  activity  charge  of  $600 
per  month  per  member.  Options 
members  will  pay  a  supplemental 
monthly  fee  based  on  the  volume  of 
contracts  traded.  Options  members  will 
be  separated  by  Broker  or  Market 
Maker  status.  Each  of  the  Broker  and 
Market  Maker  categories  will  be  divided 
into  four  groupings  based  on  contract 
volume.  Options  Brokers  and  Market 
Makers  in  the  group  with  the  highest 


contract  activity  will  pay  a 
supplemental  charge  of  $1^00;  those  in 
the  next  highest  group  w9I  pay  $808:  the 
third  most  active  group  wiH  pny  $40^: 
and  Options  membera  in  the  lowest 
activity  group  will  not  pay  any 
ad<iUtional  charge  beyond  the  Hat 
assessment  per  member.  The  average 
charge  for  Equities  and  Options 
members  is  $1,200  per  month.* 

The  assessment  will  be  reviewed  in 
three  mooths  and  adjusted  in  light  of 
volames  on  the  respective  floors  and  the 
revenue  enhancements  and  cost-cutting 
measures  implemented.  The  Committees 
will  report  on  their  progress  on  cost 
reduction  and  revenue  enhancing 
measures  at  the  April  meeting  of  the 
Board,  and  will  make  recoramciKiations 
on  an  ongoing  basis.* 

To  ensure  implementation  of  the  most 
equitable  assessment  among  the 
members,  several  Governors  and  PSE 
staff  met  with  members  on  various 
occasions  to  discuss  alternative 
financing  plans  and  alternative 
proposals  for  meeting  the  Exchange's 
financial  needs. 

The  Board  of  Governors  held  a  special 
membership  meeting  for  all  PSE 
members  on  March  24, 1988,  to  provide 
them  with  a  detailed  analysis  of  the 
state  of  the  Exchange  and  its  financial 
needs,  and  to  answer  members' 
questions  concerning  the  proposed 
interim  assessment. 

The  Board's  ultimate  decision  was 
based  on  a  careful  consideration  of  . 
comments  received  from  members.  Floor 
Governors,  and  the  Committees. 

The  proposed  special  fee  is  consistent 
with  section  6(b](4]  of  the  Securities 
Exchange  Act  d  1934,  which  permits  the . 
Exchange  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  its  members. 

B.  Self -Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  imposes  no 
burden  on  competition. 

*  Tke  Bsiested  fee  is  calculated  by  ranking  ' 
market  maken  and  brokets  according  to  their 
optiona  cnntract  volume  far  the  prior  moath.  The 
appropriate  fee  is  asseaaed  bate  don  the  quartile 
ranking  of  the  specialist  unit  with  tkose  in  the  top 
25%  paying  the  highest  fee  ofSI.ZOO  and  those  in  the 
lowest  25%  paying  no  fee. 

'  Ib  a  letter  EroH  |oha  C  Kalo*ich.  Vice  President 
and  General  C«uiseL  PSE.  to  Robert  \.  Sevigny. 
Attorney-Advisor,  dated  April  19. 1966.  ("April  19 
Letter")  the  PSE  stated  that  any  changes  or 
revisions  made  to  the  assessment  charges  will  be 
submitted  to  the  Commission  as  an  additional  rule 
filing  pnrsuant  to  paragraph  (A)  of  section  19(b)(3) 
of  the  Act. 


C  Self-ReguJatory  Organixation's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  were  solicited  fit>m  all  members 
of  the  PSE." 

m.  Dale  of  Effectiveness  of  the 
Proposed  Role  Change  and  Tiling  lor 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Securitiet  Exchange  Act  of  1934  and 
subparagraphs  (e)  of  &e  Securities 
Exchange  Act  Role  19b-4.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors,  or  othenvise  in 
furtherance  of  the  purposes  of  the 
Securities  Exchange  Act  of  1934. 

IV.  Solidtatian  of  Caaunento 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
"rguments  concerning  the  foregoing.* 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchan^ 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rvie  change  that  are  filed 
with  the  Commission,  and  all  written 
commimications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  55Z.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Pubbc  Reference  Section. 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
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*  In  the  PSE"*  April  19  Lener.  It  described  member 
comments  oo  the  proposed  fee  at  the  March  24,  ISSS 
special  membership  meeting.  The  PSE  indicated  that 
there  was  initial  concern  by  the  member*  regarding 
the  propoi«d  fee.  Specifically,  some  membera  were 

'tril  that  tint  inlniim  aaamimnl  wmiM  plte 

a  larger  burden  on  their  respective  floor  bmlneaa. 
T^  Exchange  ateted  however,  that  most  members 
recognised  ttat  imlil  a  cooqilele  analysia  oonld  be 
made,  no  type  ef  islefin  eaaesaeiant  would  aatiafy 
all  membera.  The  Exchange  also  stated  that  moet 
member*  agreed  that  the  stnictiire  of  the  interim 
activity  charge  «*aa  beet  for  the  emit*  Bxchenge. 
even  if  it  placed  •  leaporaiy  benien  on  acne 
member*.  Die  PSE  alao  indicated  that  the  leember* 
recognised  that  funds  were  needed  to  cover 
operating  t 


*  The  Commfsston  is  particniariy  tetereated  in 
receiving  comments  from  PSE  memt>ei  Htm*  on  the 
competitive  impact  for  Optiom  manbera  at  the 
PSE's  supplemental  activity  fee.  See  note  1.  tupra. 


the  imncipal  (^ce  of  the  PSE.  All 
submissions  should  refer  to  File  No.  SR- 
PSE-88-oe  and  should  be  submitted  by 
May  24.  lOBa 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathaaCKats. 
Secretary. 

Dated:  Aptii  28, 198B. 

[PR  Doc  86-0794  i^Ied  5-2-88;  8:45  am] 

SHXSM  COOC  SOIO-OI-II 


SeK-Regutatory  OrganteaMons; 
Appllcatiofw  for  Untotod  Trading 
PrfvNegea  and  of  Opportunity  for 
Hearing;  Ptiitodelphla  Stodt  Excttange, 
inc. 

April  27, 19S& 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Seciuities  and  Exchai^  Commission 
pursuant  to  section  12(f)(a)(B)  of  the 
Securities  Exdiange  Act  of  1934  and 
Rule  12f-l  theeafler.  for  unlisted 
trading  privileges  in  the  following 
securities: 

Dannaher  Corporation 
Common  Stock,  $om  Par  Value  (FUe 

No.  7-3272) 
Federal  Signal  Corporation 
Common  Stock,  $1.00  Par  Vahie  (File 

No.  7-3273) 
KDI  Corporation 
Common  Stock,  $0.35  Par  Value  (File 

No.  7-3274) 
News  Corporation  Limited 
American  Depositary  %ares  (File  No. 

7-3275) 
RTE  Corporation 
Common  Stock.  $1.00  Par  Value  (File 

No.  7-3277) 
Russell  Corporation 
Common  Stock.  $0.01  Par  Value  (File 

No.  7-3277) 
Scudder  New  Asia  Fund.  Inc. 
Common  Stodc,  $0.01  Par  Value  (File 

Na  7-3278) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  18, 1988, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Pers<His  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Sth  Street  NW..  Washington,  DC 
20640.  Followring  this  opporttmity  for 
hearing,  the  Commission  will  approve 
the  aiq>Ucation  if  it  finds,  based  upon  all 
the  information  available  to  it.  that  the 


extensions  of  unlisted  trading  privileges 
piusuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  wderly  maricets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Dfvision  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
looathan  G.  Kalz. 
Secretary. 
[FR  Doc  88-9707  Filed  5-2-88;  8:45  am] 
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(ReL  No.  IC-163t3;  •12-«6431 
Application;  TransoMo  Fundhig,  Inc. 

April  27. 1S68. 

AOENCV:  Securities  and  Exdiange 
Commission  ("SEC'). 

action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

APPLICANT:  Transohio  Funding,  Inc. 

RELEVANT  1940  ACT  SECTION: 
Exemption  requested  imder  section  6(c). 

SUMMARY  OF  APPUCATION: 
Applicant  seeks  a  conditional  order 
exempting  it  and  certain  trusts  to  be 
created  by  it  from  all  provisions  of  the 
1940  Act  in  connection  with  the  issuance 
and  sale  of  mortgage-backed  bonds  and 
Equity  Certificates  (as  hereinafter 
defined). 

FILING  DATE:  The  application  was 
filed  on  August  21, 1987.  and  amended 
on  February  19.  and  April  5, 198& 

HEARING  OR  NOTIFICATION  OF 
HEARING:  If  no  bearii^  is  ordered,  the 
application  will  be  granted.  Any 
interested  person  may  request  a  hearing 
on  this  application,  or  ask  to  be  notified 
if  a  hearing  is  ordered.  Any  requests 
must  be  received  by  the  SEC  no  later 
than  5:30  pja,  on  May  20, 1988.  Request 
a  bearing  in  writing  giving  the  nature  of 
your  interest,  the  reason  for  the  request, 

and  the  issues  contested.  Serve         

Applicant  with  the  request,  either 
personally,  or  by  mail,  and  also  sent  it  to 
the  Secretary,  SEC  along  with  proof  of 
service  by  affidavit,  or,  for  attorneys,  by 
certificate  Request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary.  SEC 

ADOWawt:  Secretary,  SEC,  450  Fifth 
Street  NW..  Washington,  DC  20549; 
Applicant,  1100  Superior  Avenue,  Suite 
1300,  aeveland,  Ohio  44114. 

FOR  furtmeu  ifffORMM-noN  contact: 

Sherry  Hutchins  Peiicins,  Staff  Attorney 
(202)  272-3032  or  Brion  Thompson, 
Special  Counsel  (202)  272-3016,  Office  of 
Investment  Company  Regulation. 
Division  of  Investment  Management. 
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Following  ia  a  summary  of  the 
application.  The  complets  application  Is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  foanch  in  person  or  the 
SECa  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300) 

Apiriicant's  Statement  and 
Repnsentatioiis 

1.  Applicant  an  Ohio  corporation,  is  a 
wholly-owned,  limited  purpose  finance 
subsidiary  of  Transohio  Savings  Bank, 
an  Ohio-chartered  savings  and  loan 
association.  Applicant  was  organized  to 
facilitate  the  establishment  of  one  or 
more  trusts  ("Trust")  for  the  purpose  of 
issuing  one  or  more  series  of 
collateralized  mortgage  obligations  (the 
"Bonds")  secured  by  mortgage  related 
collateral,  as  described  below.  Except  as 
incidental  to  the  activities  decribed 
below  and  more  fully  set  forth  in  the 
application.  Applicant  will  not  trade  or 
deal  in  securities  or  engage  in  any  other 
activity. 

2.  Each  Trust  will  be  a  common  law 
business  trust  created  under  an 
agreement  (the  'Trust  Agreement") 
between  Applicant  as  depositor,  and  an 
independent  bank,  trust  company  or 
other  nduciary  acting  as  owner  trustee 
(the  "Owner  Trustee").  Each  Trust 
Agreement  will  contemplate  that  the 
Owner  Trustee  will  enter  into  a 
management  agreement  with  respect  to 
each  Trust  with  Transohio  Saving  Bank, 
or  another  financial  institution,  for  the 
provision  of  certain  management 
services  in  connection  with  the  issuance 
of  the  Bonds. 

3.  The  Bonds  will  be  issued  pursuant 
to  an  indenture  qualified  under  the  Trust 
Indenture  Act  of  1339  between  the  Trust 
and  an  independent  trustee  for  the 
Bondholders  (the  "Indenture  Trustee"). 
Each  series  of  Bonds  will  be  secured  by 
(i)  "fully  modified  pass-through" 
mortgage-backed  certificates  guaranteed 
as  to  timely  payment  of  principal  and 
interest  by  the  Government  National 
Mortgage  Corporation  ("GNMA 
Certificates"),  (ii)  mortgage  pass-through 
securities  guaranteed  as  to  timely 
payment  of  principal  and  interest  by  the 
Federal  National  Mortgage  Association 
("FNMA  Certificates"),  (iii)  mortgage 
partidpabon  certificates  guaranteed  as 
to  timely  payment  of  interest  and  timely 
or  ultimate  collection  of  principal  by  the 
Federal  Home  Loan  Mortgage 
Corporation  ("FHLMC  Certificates"), 
(iv)  stripped  mortgage-backed  securities 
issued  by  GNMA.  FHLMC  or  FNMA.  *■  or 


(v)  a  combination  of  such  certifieates 
(collectively,  "Mortgage  Certificates"). 

4.  Applicant  also  will  sell  certificates 
(the  "Equity  Certificates")  representing 
some  or  all  of  the  ownersh^  interest  in 
a  Trust  to  one  or  more  mortgage  lenders, 
thrift  associations,  commercial  and 
investment  banks,  savings  and  loans, 
pension  funds,  employee  benefit  plans, 
insurance  companies,  real  estate 
investment  trust  or  other  institutions 
that  customarily  engage  in  the  purchase 
of  mortgages  and  mortgage-backed 
assets  ("Eligible  Institutions").  Each  sale 
will  qualify  as  a  transaction  not 
involving  a  public  offering  %vithin  the 
meaning  of  section  4(2)  of  the  Securities 
Act  of  1933  ("1933  Act").  The  Equity 
Certificates  also  will  be  sold  to  certain 
non-institutional  "accredited  investors" 
as  defined  in  Rule  501(a)  of  the  1933  Act 
("Accredited  Investors"). 

5.  A  Trust  may  elect  to  be  treated  as  a 
"real  estate  mortgage  conduit" 
("HEMIC")  for  federal  income  tax 
purposes.  An  election  by  a  Trust  to  be 
treated  as  HEMIC  or  not  be  a  HEMIC 
will  have  no  effect  on  the  level  of 
expenses  that  would  be  incurred  by 
such  Trust.  Administrative  fees  and 
expenses  will  be  provided  for  by  one  of 
the  methods  or  a  combination  of  one  or 
more  of  the  methods  outlined  in  the 
appHcation. 

Applicant's  Legal  Analy^ 

1.  The  relief  requested  is  necessary 
and  appropriate  in  the  public  interest 
because:  The  Applicant  will  promote  the 
public  interest  by  expanding  the  market 
for  mortgage  securities,  thereby 
increasing  the  capacity  of  mortgage 
lenders  to  meet  housing  needs; 
Applicant  is  not  the  type  of  entity  to 
which  the  provisions  of  the  1940  Act 
were  intended  to  be  applied;  the 
safeguards  afforded  to  Bondholders  fully 
protect  investors;  and  prospective 
purchasers  of  Equity  Certificates  will  be 
sophisticated  in  the  area  of  mortgages 
and  mortgage-backed  assets  and  limited 
in  number. 

Conditions  to  Order 

Applicant  agrees  that  the  requested 
order  may  be  expressly  conditioned 
upon  the  following: 

A.  Conditions  Relating  to  the  Bond 
Collateral 

(1)  Each  series  of  Bonds  will  be 
registered  under  the  1933  Act  unless 


■  SMppad  miir«Sii«»4MGkMl  McnriliM  an  iMuad 
in  mtIm  ol  two  or  mon  daMM.  with  each  cUm 
nptaaaimiiga  apecifiad  undividad  fractional 
interaat  in  piindpal  diitributioa*  (adiuated  to  tha 


aeriea  paaa-through  rate)  on  tha  undariying  pool  or 
mortgage  loan*,  llie  guarantee  of  payment  in  fall  in 
accordanoa  with  the  tenna  of  any  atripped  uiuilgage 
iecuritiaa  that  aecura  the  Bonda  will  be 
■ubatantlveiy  identical  to  dta  guaraatae  by  GNMA. 
FHLMC  and  FNMA  Cartificataa  (aa  tha  caaa  may 
be). 


offered  in  a  iransactioa  exempt  from 
registration  pursuant  to  section  4(2)  of 
the  1933  Act 

(2)  The  Bonds  will  be  "mortgage 
related  securities"  within  the  meaning  of 
section  3(a)(41)  of  the  Securities 
Exchange  Act  of  1934.  The  Mortage 
Collateral  directly  securing  the  Bonds 
will  be  limited  to  Mortgage  Certificates 
guaranteed  by  GNMA.  FNMA,  and 
FHLMC. 

(3)  If  new  Mortgage  Certificates  are 
substituted,  the  substitute  certificates 
must:  (1)  Be  of  equal  or  better  quality 
than  the  collateral  replaced:  (ii)  have 
similar  payment  terms  and  cash  flow  as 
the  collateral  raplaced;  (iii)  be  insured  or 
guaranteed  to  the  same  extent  as  the 
collateral  replaced;  and  (iv)  meet  the 
conditions  set  forth  in  conditions  A  (2)^ 
and  (4).  In  addition,  new  Mortgage 
Certificates  may  not  be  substituted  for 
more  than  40%  of  the  aggregate  face 
amount  of  the  Mortgage  Certificates 
initially  pledged  as  security  for  a  series 
of  Bonds.  In  no  event  may  any  new 
Mortgage  Certificates  be  substituted  for 
any  substitute  Mortgage  Certificates. 

(4)  Mortgage  Certificates,  funds, 
accounts  or  other  collateral  securing  a 
series  of  Bonds  ("Bond  Collateral"),  will 
be  held  by  the  Indenture  Tnistee  or  on 
behalf  of  the  Indenture  Trustee  by  an 
independent  custodian.  The  custodian 
may  not  be  an  affiUate  (as  the  term 
"affiliate"  is  defined  in  Rule  405  under  ; 
the  1933  Act  17  CFR  230.405)  of 
Applicant.  The  Indenture  Trustee  will  be 
provided  a  first  priority  perfected 
security  or  lien  hiterest  in  and  to  all 
Bond  Collateral. 

(5)  Each  series  of  Bonds  will  be  rated 
in  one  of  the  two  highest  bond  rating 
categories  by  at  least  one  nationally 
recognized  statistical  rating  agency  that 
is  not  affiliated  with  Applicant  The 
Bonds  will  not  be  "redeemable 
securities"  within  the  meaning  of  section 
2(a)(32)ofthel940Act 

(6)  So  long  as  applicable  law  requires 
and  no  less  often  that  annually,  an 
independent  public  accoimtant  will 
audit  the  books  and  records  of  each 
Trust  and  in  addition  will  report  on 
whether  the  anticipated  payments  of 
principcd  and  interest  on  the  Mortgage 
Certfficates.  together  with  reinvestment 
income  at  the  asstuned  reinvestment 
rate,  will  be  adequate  to  pay  the 
principal  and  interest  on  the  Bonds  in 
accordance  with  their  terms.  Upon 
completion  copies  of  the  auditor's 
reports(s)  will  be  provided  to  the 
Indenture  Trustee. 


A  Conditions  Relating  to  Floating  Rate 
Bonds 

(1)  No  Bond  Collateral  will  be  added 
to,  and  no  Bond  Cc^tecal  (other  than 
periodic  distributions  of  cash  from,  the 
collection  account)  will  be  withdrawn 
from,  the  collateral  initially  pledged  to 
secure  a  aeries  of  Bcmds  (except 
pureuant  to  the  limited  ri^t  of 
substitution  described  in  condition  A(3) 
above.  Specifically,  reducticm  of  interest 
payments  due  QB.a>8OTies  of  Bonds  that 
contains  a  class  or  classes  of  Floating 
Rate  Bonds  will  not  result  in  the 
removal  of  any  the  Bond  Collateral 
(except  as  foresaid)  supporting  the  lien 
on  the  Indenture  b^i»e  the  Bonds  are 
paid. 

(2)  The  Bond  Collateral  initially 
pledged  to  secure  a  series  of  Bonds, 
including  a  series  of  Bontis  that  contains 
a  class  or  classes  of  Floating  Rate 
Bonds,  will  be  sufficient  to  pay  the 
maximum  amotmt  of  interest  and 
principal  due  on  such  Bonds  for  the  life 
of  such  Bonds.  To  ensure  this,  any  series 
of  Bonds  that  contains  a  class  or  classes 
of  Floating  Rate  Bonds  will  be 
structured  with  reference  to  the  interest 
rate  cap  for  that  particular  series.* 

C.  Conditions  Relating  to  the  Sale  of 
Equity  Certificates 

(1)  The  owners  of  the  Equity 
Certificates  will  agree  to  be  bound  by 
the  terms  of  the  applicable  Trust 
Agreement 

•  (2)  Equity  Certificates  will  be  offered 
and  sold  only  to  (i)  one  or  more  Eligible 
Institutions  (ii)  or  Accredited  Investors 
(both,  as  defined  above).  Eligible 
Institutions  will  have  siich  knowledge 
and  experience  on  financial  and 
business  matters  as  to  be  capable  of 
evaluating  risks  volatility  of  interest  rate 
fluctuations  as  they  affect  the  value  of 
mortgages,  mortgage  related  secimties 
and  residual  interests  therein. 
Accredited  Investors  will  have  such 
knowledge  and  experience  in  financial 
and  business  matters,  specifically  in  the 
field  of  mortgage  related  securities,  as  to 
be  able  to  evaluate  the  risk  of 
purchasing  Equity  Certificates  and  will 


■  In  addition  to  thoae  machaniaau  lafatrad  lo  ia 
the  application.  Applicant  may  utilixa  additional 
mechaniama  to  ensure  the  adequacy  of  the  Bond 
Collateral  notwithatanding  the  iaauance  of  Floating 
Rate  Bonda.  Applicant  wiU  give  tha  Staff  of  the 
DivlaiOB  of  hwaatawnt  tliiiipwil  C^tafT)  aotioe 
by  letter  of  aay  such  additional  machaniaaia  befora 
they  are  utilised,  in  order  to  give  the  Staff  an 
opportunily  to  ralae  any  qnestions  aa  to  the 
appropriataaaaa  of  their  uae.  In  an  caaaa.  thaoa 
mechaniama  will  ba  adaqaate  to  aaaaM  the 
accuracy  of  oonditioa  B(Z)  and  will  ba  adaqaata  to 
meet  the  atandarda  required  for  a  rating  of  the 
Floating  Rate  Bonda  in  one  of  Hm  two  hi^iaat  bond 
ralkag  ealafariaa.  aad  ae  FloaMngKate  Bewla  wiB 
be  iaauod  lor  which  tUa  ia  not  tha  I 


have  direct  personal  and  significant 
experience  in  making  investments  in 
mortgage  related  securities  and  because 
of  such  volatility  of  interest  rate 
fluctuations  as  they  affect  the  value  of 
mortgage  related  securities  and  residual 
interests  tiierein. 

(3)  Each  sale  of  Equity  Certificates  to 
an  Eligible  Institution  and /or  Accredited 
Investor  will  qualify  as  a  transaction  not 
involving  a  public  offering  within  the 
meaning  of  section  4(2)  of  the  1933  Act 

(4)  Initially.  Applicant  intends  to  sell 
the  Equity  Certfficates  of  each  Trust  to 
no  more  than  a  total  of  twenty-five 
Eligible  Institutions  and/or  Accredited 
Investors.  The  Trust  Agreement  relating 
to  each  Trust  will  prohibit  the  transfer  of 
Equity  Certificates  if  there  would  be 
more  than  100  beneficial  owners  of  such 
Equity  Certfficates. 

(5)  The  Trust  Agreement  will  require 
that  each  purchaser  of  an  Equity 
Certfficate  represent  that  it  is 
purchasing  the  Equity  Certificate  for 
investment  purposes  only  and  that  it 
will  hold  the  Equity  Certificate  in  its 
own  name  and  not  as  nominee  for 
undisclosed  investors. 

(6)  The  documents  evidencing  eadi 
sale  of  an  Equity  Certificate  will  provide 
that  no  owner  of  such  Equity  Certfficate 
may  be  affiliated  with  the  Indenture 
Trustee  and  no  holders  of  a  controlling 
(as  that  term  is  defined  in  Rule  405 
under  the  1933  Act)  equity  interest  in  die 
Trust  will  be  affiliated  with  either  the 
custodian  of  the  Bond  Collateral  or  the 
nationally  recognized  statistical  rating 
agency  rating  the  Bonds.  TTie  Owner 
Trustee  will  not  purchase  any  Equity 
Certfficates  but  will  function  as  a  legal 
stockholder  for  the  assets  of  the  Trust 

D.  Condition  Relating  to  REMJCa 

The  election  by  any  Trtist  to  be 
treated  as  a  HEMIC  will  have  no  effect 
on  the  level  of  expenses  that  will  be 
incurred  by  such  Trust  Any  Trust  that 
elects  to  be  treated  as  a  REMIC  will 
provide  that  all  fees  and  expenses 
incurred  in  connection  with  the 
administration  of  the  Trust  will  be  paid 
or  provide  for  in  a  manner  satisfactory 
to  the  agencies  that  rate  the  Bonds  as 
set  forth  in  the  application.  Each  Trust 
will  enstue  that  the  anticipated  level  of 
fees  and  expenses  will  be  adequately 
provided  for  regardless  of  the  method 
selected. 

For  t)>e  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
fonathan  G.  Kata. 
Secntary. 
[FR  Doc  8fr-«710  FUsd  6-«-8ac  8:45  sm] 


SMALL  BUSINESS  ADMINISTRATION 

National  AcMaory  Councii;  Open 
Mealing;  District  of  ColuniWa 

The  U.S.  Small  Business 
Administration,  Office  of  Advisory 
Coimcils,  located  in  the  geographical 
area  of  Washington.  DC  will  hold  its 
semiannual  National  Advisory  Council 
meeting  beginning  at  8:30  a.m.  Monday, 
May  9, 1988,  through  2:30  p.m.,  Tuesday, 
May  10, 1988,  at  the  Washington  Plaza 
Hotel  Massachusetts  and  Vermont 
Avenues  NW..  Washfaigton,  DC  20005.  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present 

For  further  rnformation,  write  or  call 
Jean  M  Nowak,  Director,  U.S.  Small 
Btisiness  Administration,  1441  L  Street 
NW.,  Room  503-E,  Washington.  DC 
20416,(202)653-6892. 
lean  M.  Nowak, 

Director,  Off  ice  of  Advisory  Coundla. 
April  27, 1988. 
[PR  Doc  88-0788  Filed  5-2-88:  a-45  am] 

BILUNe  COK  MOS-tl-M 


Region  V  Advisory  CouncH;  PubHe 
Masting;  Michigan 

The  U.S.  Small  Business 
Administration,  Region  V  Advisory 
Council  located  in  the  geographical  area 
of  Detroit  Michigan,  will  hold  a  public 
meeting  at  3tt)  p.m.  on  Tuesday,  May 
17, 1988  at  the  Hadisson  Hotel,  in 
Lansing,  Michigan,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  SmaU 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Richard  Temkin,  Deputy  District 
Director.  U.S.  Small  Business 
Administration,  515  Patrick  V. 
McNamara  Building,  477  Michigan 
Avenue,  Detroit  M^can  48228-2573, 
telephone  313-226-724a 
)«on  M.  Nowak, 

Director,  Office  of  Advisory  Coundh. 
April  Z7. 1968. 
[PR  Doc.  88.8789  Piled  5-2-88;  8i«5  am) 


Rsghm  IV  Advisory  CouncN;  Pubte 
Mastmg:  North  Carolina 

The  U.S.  Small  Business 
Administration,  Region  IV  Advisory 
Cotmdl,  located  in  the  geographical  area 
of  Chariotte,  North  Carolina,  will  hold  a 
public  meeting  at  10:30  a.m.  on  Tuesday, 
May  24, 1988,  at  tiie  Chariotte  Chamber 
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of  Commerce.  129  West  Trade  Street, 
Charlotte.  North  Carolina  28202.  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the 
Small  Business  Administration  and 
others  present. 

For  further  information,  write  or  ca|l 
Gary  A.  Keel,  District  Director,  U.S.   I 
Small  Business  Administration,  222 
South  Church  Street,  Suite  30a 
Charlotte,  North  Carolina  28202. 
telephone  (704)371-6561.  , 

Jean  M.  Nowak. 

Director.  Office  of  Advisory  Councils. 
April  28, 198a 

[FR  Doc.  88-9790  Filed  &-2-88: 8:45  am] 
■HjjNO  cooc  aoas-ai-ii  i 


Raglon  I  Advisory  Council;  Public 
MMting;  Rhode  Island 

The  U.S.  Small  Business 
Administration.  Region  I  Advisory 
Council,  located  in  the  geographical  area 
of  Providence.  Rhode  Island,  will  hold  a 
public  meeting  on  Monday.  May  16, 1988 
at  llOO  a.m..  at  Metacomet  Country 
Club,  Veterans  Memorial  Parkway,  East 
Providence,  Rhode  Island,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  Small  Business 
Administration  or  others  present 

For  further  information,  write  or  call 
James  Hague,  District  Director,  U.S. 
Small  Business  Administration,  380 
Westminister  Mali  Providence,  Rhode 
Island  02903,  (401)  528-4580.  : 

lean  M.  Nowak.  | 

Director.  Office  of  Advisory  Councils. 
April  26. 1988. 
[FR  Doc.  88-9791  Filed  5-2-88;  8:45  am] 

aaUNQ  CODE  MOS-OI-M 


Ragion  I  Advlaory  Council;  Public 
Maating,  Varmont 

The  U.S.  Small  Business 
Administratioa  Region  I  Advisory 
Council,  located  in  the  geographical  area 
of  Montpeher,  Vermont,  will  hold  a 
public  meeting  at  4:30  p.m.  on 
Wednesday.  May  18. 1988  at  the 
Radisson  Hotel  Buriington.  Vermont  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration  or  others 
present 

For  further  information,  write  or  caU 
Ora  H.  Paul.  District  Director.  U.S.  Small 
Business  Administration.  Federal 
Building.  67  State  Street  Pi3.  Box  605. 


Montpelier.  Vermont  05602  (802)  828- 

4422. 

Jaas  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 

April  2S.  198a 

[FR  Doc.  88-9792  Filed  5-2-88;  ft4S  am] 

MUMM  COM  n2t-«i-« 


Ragion  X  Advlaory  Council;  PubHc 
Maating;  Washington 

The  U.S.  Small  Business 
Administration.  Region  X  Advisory 
Council.  located  in  the  geographical  area 
of  Spokane,  Washington,  will  hold  a 
public  meeting  at  9:30  a.m..  on  Thursday, 
May  19, 1988.  in  Room  485.  U.S. 
Courthouse  Building.  West  920  Riverside 
Avenue.  Spokane,  Washington,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the 
Small  Business  Administration  and 
others  attending. 

For  further  information,  write  or  call 
Robert  D.  Wiebe,  Acting  District 
Director.  U.S.  Small  Business 
Administration.  Room  651.  U.S. 
Courthouse  Building.  P.O.  Box  2187, 
Spokane.  Washington  99210,  telephone 
(509)  456-3781. 
lean  M  Nowak, 

Director.  Office  of  Advisory  Councils. 
April  2a  1988. 

[FR  Doc.  88-9793  Filed  5-2-8a  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Highway  AdminiabaUon 

Naw  York  MatropoNtan  Tranaportatlon 
Authority  Bridga  ToNa;  Ordar  of  tha 
Adminiatrator  on  PatHlon  To  Ramova 
Toll  Raatrictiona  on  BrooMyn/Statan 
laland  Brtdgaa 

AOENCV:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice  of  bridge  toll  order. 

summary:  This  notice  sets  forth  the 
determination  of  the  Federal  Highway 
Administrator  that  the  limitation 
imposed  by  section  324  of  Pub.  L  99-190 
upon  tolls  collected  for  motor  vehicles 
on  any  bridge  connecting  the  borough  of 
Brooklyn.  New  York,  and  Staten  Island, 
New  York,  shall  cease  to  be  in  effect 
FOR  FURTHER  INFORMATION  CONTACT: 
Steiner  Silence,  Special  Procedures 
Branch.  (202)  366-0334.  or  Julie  White. 
Office  of  the  Chief  Counsel.  (202)  366- 
0780.  The  address  is  the  Federal 
Highway  Administration,  400  Seventh 
Street  SW..  Washington.  DC  SOSea 
Office  hours  are  from.  7-A6  tJO.  to  4^15 


p.ra.,  ET,  Monday  dirough  Friday,  except 
for  legal  holidays. 

supaiiMPiTAWV  intormation;  Section 
324(a)  of  the  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act  of  1986  (Act)  (Pub.  L 
99-190, 99  Stat.  1288)  (1985)  provides 
that  tolls  collected  for  motor  vehicles  on 
any  bridge  connecting  the  borough  of 
Brooklyn.  New  York,  and  Staten  Island. 
New  York,  shall  only  be  collected  for 
those  vehicles  exiting  from  such  bridge 
in  Staten  Island.  Section  324(b)  provides 
for  enforcement  of  this  limitation  by 
withholding  certain  Federal-aid  hi^way 
funds  if  tolls  are  collected  for  vehicles 
exiting  from  such  bridge  in  th^  borough 
of  Brooklyn.  Section  324(d)  of  the  Act 
provides  that  the  limitation  on  tolls  shall 
cease  to  be  in  effect  if.  upon  petition  by 
the  Governor  of  New  York,  the 
Secretary  determines  that: 

(A)  A  substantial  loss  of  revenues  has 
resulted  from  the  lisiitation  imposed  by 
subsection  (a),  or 

(B)  Such  limitaticm  has  resulted  in 
significant  traffic  problems. 

On  December  7, 1987,  the  Secretary's 
authority  under  section  324  of  the  Act 
was  delegated  to  the  Federal  Highway 
Administrator.  (52  FR  46364,  Dec.  7, 
1987) 

On  March  3, 1988,  the  Governor  of 
New  Yoric  petitioned  the  Secretary  to 
determine  that  the  one-way  toll 
limitation  has  resulted  in  a  substantial 
loss  of  revenues  and  in  significant  traffic 
problems.  In  his  petition,  the  Governor 
states  that  the  Metropolitan 
Transportation  Authority  (MTA)  spent 
over  20  months  studying  the  effects  of 
the  one-way  toll.  The  Governor  states 
that  on  the  basis  of  that  review,  the 
MTA  determined  that  the  revenue  loss 
for  1986  was  $7  million  and  that  there 
will  be  a  similar  revenue  loss  for  1987.  In 
addition,  the  Governor  states,  the  MTA 
determined  that  the  one-way  toll  for  all 
vehicles  produced  increased  travel 
times  on  westbound  movements  on 
major  routes  in  lower  Manhattan  and 
increased  waiting  times  for  eastbound 
traffic  on  the  Gowanus  Expressway  in 
Brooklyn.  In  support  of  his  petition,  the 
Governor  submitted  a  letter  and 
resolution  from  the  MTA  recommending 
removal  of  the  one-way  toll  and  an 
environmental  impact  statement 
supporting  that  recommendation. 

Upon  consideration  of  the  petition  of 
the  Governor  of  New  Yoric  with  the 
supporting  documents,  it  is  hereby 
determined  that  a  substantial  loss  of 
revenues  has  resulted  from  the 
limitation  knposed  by  section  324(a)  of 
the  Act  The  petition  demonstrates  that 
the  revenue  loss  for  1986  is  estimated  at 
SH  million  and  that  a  continued  lose  at 
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that  level  is  anticipated.  Such  a  revenue 
loss  is  sufficientiy  substantial  to  justify 
cessation  of  the  toll  limitation  imposed 
by  section  324(a). 

It  is  further  determined  that  the 
limitation  imposed  by  section  324  has 
resulted  in  significant  traffic  problems. 
The  Environmental  Impact  Statement 
submitted  in  support  of  the  petition 
demonstrates  that  travel  times  on 
westbound  movements  on  major  routes 
in  the  lower  Manhattan  Canal  Street 
corridor  have  increased.  Waiting  times 
for  eastbound  traffic  on  the  roadway 
from  the  Verrazano-Narrows  Bridge  to 
the  Gowanus  Expressway  in  Brooklyn 
have  also  increased. 

Therefore,  pursuant  to  the  authority 
vested  in  the  Federal  Highway 
Administrator  as  delegated  by  the 
Secretary  of  Transportation  by  section 
324(d)  of  the  Act:  It  is  ordered,  That  tiie 
limitation  on  tolls  provided  in  section 
324  of  Pub.  L  99-190  shall  cease  to  be  in 
effect 

Issued  on  April  28, 1968. 

Robert  E.  Faitis. 

Deputy  Administrator,  Federal  Highway 
Administration. 

[FR  Doc.  88-9770  Filed  5-2-88;  8:45  am) 

■LUNO  CODE  M10-22-M 


National  Motor  Carriar  Advlaory 
Committaa;  Maating 

AQENCV:  Federal  Highway 
Administi^tion  (FHWA),  DOT. 
ACTION:  Notice  of  public  meetings. 

SUMMARY:  the  FHWA  announces  that 
the  National  Motor  Carrier  Advisory 
will  hold  a  meeting  on  May  17  and  18, 
1988.  in  Washington,  DC,  at  the  U.S. 
Department  of  Transportation 
Headquarters,  400  7th  Sti^et  SW., 
Washington,  DC.  The  meeting  will  begin 
at  9:00  a.m.  on  both  days.  The  meeting 
will  be  in  room  4200  and  it  is  open  to  the 
public. 


The  agenda  will  include:  A  complete 
review  of  various  motor  carrier 
regulations,  the  Commercial  Drivers' 
Licensing  program,  the  status  of  the 
"reasonable  access"  issue,  progress 
being  made  in  the  review  of  the  future  of 
the  highway  program,  and  the  status  of 
various  legislative  proposals  affecting 
the  motor  carrier  industry. 

In  conjunction  with  the  full  Committee 
meeting,  the  Subcommittee  on 
Operations  will  meet  on  May  16, 1988,  to 
discuss  the  problems  associated  with 
transporting  overweight  containers. 
Particular  attention  will  be  given  to  the 
defining  the  extent  of  the  problem, 
initiatives  which  are  currenUy  being 
taken  to  correct  the  problem,  and 
additional  efforts  which  need  to  take 
place.  The  Subcommittee  meeting  will 
begin  at  9:30  a.m.  in  room  4200  of  the 
U.S.  Department  of  Transportation 
Headquarters,  400  7th  Sti^et  SW., 
Washington,  DC.  This  Subcommittee 
meeting  is  also  open  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Joseph  S.  Toole,  Executive  Director. 
National  Motor  Carrier  Advisory 
Committee,  Federal  Highway 
Administration,  HOA-1,  Room  4218, 400 
7th  Sti«et  SW..  Washington,  DC  20590, 
(202)  366-2238,  office  hours  are  from  7:45 
a.m.  to  4:15  p.m.  ET,  Monday  through 
Friday. 

Issued  on  April  26, 1988. 
Robert  E.  Fatiis. 

Deputy  Administrator,  Federal  Highway 
Administration. 
[FR  Doc.  88-9771  Filed  5-2-88;  8:45  am] 

BtUMQ  CODE  4S10-2MI 


UrtMn  Maaa  Tranaportatlon 
Adminiatration 

UMTA  Saction  3  and  9  Grant 
ObHgationa 

AOENCY:  Urban  Mass  Transportation 
Administration  (UMTA),  DOT. 


action:  Notice. 


summary:  The  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act  1988,  included  in 
the  Onmibus  Appropriations  Act,  Pub.  L 
100-202  signed  into  law  by  President 
Reagan  on  December  22, 1987,  contained 
a  provision  requiring  the  Urban  Mass 
Transportation  Administration  to 
publish  an  announcement  in  the  Federal 
Register  each  time  a  grant  is  obligated 
pursuant  to  sections  3  and  9  of  the 
Urban  Mass  Transportation  Act  of  1964. 
as  amended.  The  statute  requires  that 
the  announcement  include  the  grant 
number,  the  grant  amount  and  the 
transit  property  receiving  each  grant 
This  notice  provides  the  information  as 
required  by  statute. 

FOR  FURTHER  INFORMATION  CONTACT 

Edward  R.  Fleischman,  Chief,  Resource 
Management  Division,  Department  of 
Transportation,  Urban  Mass 
Transportation  Administration,  Office  of 
Grants  Management  400  Seventh  Street, 
SW.,  Room  9305,  Washington,  DC  20590, 
(202)  366-2053. 

SUPPLEMENTARY  INFORMATION:  The 

section  3  program  was  established  by 
the  Urban  Mass  Transportation  Act  of 
1964  to  provide  capital  assistance  to 
eligible  recipients  in  urban  areas. 
Funding  for  this  program  is  distributed 
on  a  discretionary  basis.  The  section  9 
formula  program  was  established  by  the 
Surface  Transportation  Assistance  Act 
of  1982.  Funds  appropriated  to  this 
program  are  allocated  on  a  formula 
basis  to  provide  capital  and  operating 
assistance  in  urbanized  areas.  Pursuant 
to  the  statute  UMTA  reports  the 
following  grant  information: 


TranaM  proparty 


SacUon  )  sraiila. 

Peninauta  TransportatJoo  DisWct  Commission  (PTDQ.  Newport  News-Hampton,  VA..-. 
Commuter  RaN  DMsion— Regional  Tranaportation  Authortty  (Metra).  Chicago,  IL 
Southeastern  Pennsytvania  Tranaportatlon  Authority  (Septa).  PhitebelpWa.  PA .... 
Southeaatem  Pennsytvania  Transportation  Authority  (SEPTA),  Philadeiphia.  PA.. 
Saction  9  sfanla. 

Alabama  Highway  Department,  Dothan,  AL „ ; 

Tuscalooaa  CourMy  Parking  and  Transit  Authority.  Tuscaloosa,  AL...„..:.. 

BinninghanKlaNaraon  County  TransN  Authority,  Birmingham,  AL 

Tuacalooea  County  Parldng  and  Transit  Authority,  Tuacalooaa.  AL 

Malroplan.  Lttde  Rock.  AR .. 

Oly  o(  Ptna  BMf.  Pine  BluH,  AR 

City  o(  Tucaon,  Tucaon.  AZ 

Oty  9(  Tucaon.  Tucaon,  AZ _ 

Sacramento  Regional  TranaM  OlsMct.  Sacramento,  CA 

Cental  Contra  Coata  Tranalt  Agency.  San  Frandaco,  CA_ 

San  Mateo  County  TrvwH  OlaMct  San  Frvtciaco.  CA ..;... !.„ 

Goidon  Gate  Bridga.  Highway  and  Transportation  District.  San  Fiandaoo.  CA 


Grant  number 


VA-03-0034 
IL-03-0133 
PA-03-0193 
PA-03-01 30-01 

AL-90-X030 

AL-90-X027-01 

AL-90-X031 

AL-90-X032 

AR-9O-X013 

AR-90-X011-01 

AZ-90-X018 

A2-90-X017 

CA-90-X275 

CA-9&-X276 

CA-9O-X280 

CA-«0-X2et 


Grant 
amount 


$1,373,625 
7.140,000 
7.500.000 
6.375,000 

143.850 

12.300 

2.788,320 

593,292 

300,000 

2,479 

788,688 

6,163.150 

3,402,281 

3.306,194 

16,816.628 

6,761,736 


Date  obligated 


Mar.  11.  1966. 
Mar.  21,  1968. 
*Am.  25,  1988. 
Mar.  31,  1988. 

Mw.  29,  1966. 

Do. 
Mv.  31.  1966 
Mar.  29,  1968 
Mar.  31,  1968 

Do. 

Do. 

Do. 
Apr«5.  1966 

Do. 
Mv.  31,  1968 
AprlS,  1966 
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Tnnitt  property 


San  FraneiioB  PUC 


I  FrancNCO,  CA- 


Lorv  BMCh  PiAic  ToMportiiion  Co,  LflOf  B«ac«i.  CA. 

CRy  of  SaMa  fVaa.  Sama  Roaa.  CA 

I  TranaN.  Oamm.  CA „.„._ 


SonanwCoyn^  Traoait  Santa  Roaa.  CA- 


Momaray^alnaB  TranaN.  Seaaide^Moniaray.  CA.. 


MaHupuliaii  Tianat  Oavatopmani  Board.  San  Oiaoo,  CA 

Sarta  BaOaia  tliHupuKaii  T«awa»  OaWBl.  S^na  Baibara.  CA.. 


I  Oawetepmont  fleaid,  San  Diego,  CA . 
Raano  Tfanaii.  Fraano,  CA.. 
CHy  Of  Tonanoe.  Torrance.  CA ... 
.  San  Banwdbw.  CA.. 


I  Tnanal  OakiBt  Sama  BMtKa.  CA- 
O^  of  Coaomanat  QornwwfCQ,  CA. 


Orange  County  Tranait  CXaftict  Orange.  CA_. 
Santo  Clara  County  Tranait  District  San  Joaa. 


CA. 


Dapid  Ttanat  Oiatrid.  Loe  Angelea.  CA. 


C%ol 

Ca»omia  Oapartmant  o<  Tranaportalion.  San  Frandaoo.  CA.. 

GoMan  Empire  Tranait  District.  BattarsSeld.  CA 

aty  o«  VaUejo.  VaNaje.  CA 

RiwarMla  Tianait  Agiancy.  Hemet.  ^Jl.  

aty  01  Fort  CoMna.  Fort  CoHins,  CO 

CMy^  Oaetey.  Greeley.  CO 


I  Trenail.  lloaaaiMw..  CT.. 
Greater  Bwdgapert  Tianail  OiaMct.  Bridgapert.  CT.... 
Cily  of  Rdrtgaport.  Bridgeport  CT.. 


Gratfar  Na«  Haven  Transit  DisWct  New  Haven.  CT.. 


I  Aree  TranaK  Authority.  Waatiingloa  DC. 

I  Tranait  Atfthority,  JacliaonviNe.  Rt--,.,,,,-. 

Broward  County  Tranait  Ft  LaudeKMe.  fi 

Metropolitan  Dade  County,  Mwni.  FL 


IIMiborauyh  Aree  Regional  Transit  Tanpa.  F1 

Mehupuilan  Atlanta  Rapid  Transit  Autlwrity.  Atlanta.  GA . 
MmiupuWaii  AOanla  Rapid  Transit  Aultiority.  Atlanta.  GA. 
Oly  of  CaiiliMu.  Iowa  Ctty.  lA. 


Molropalilaw  Transit  Aultori^  of  Blaok  Haafk  County.  Waterloa  lA.. 

Keyine  Transit  System.  Dubuque.  lA 

Oes  Moines  MetopoWaii  Transit  Aultiority.  Dea  Moines.  lA 

Uniiaiaili  of  towa  Campua.  Iowa  CHy,  lA _ 

towa  CHy  T«anait  tarn  City,  lA .. 

CHy  of  noise    Ooiaa  Lkban  Stagaa.  Boiae.  ID 

Ragionel  Transportation  AuBxxity,  Ctiicagb.  II 

CHy  of  KankAae,  Kankakee.  ILD _ 

Roddoid  Mbm  TcanaH  OlMict  RecMord.  II 

Geahen  Tranait  Qoalwn.  IN 


Terra  Haute  Transit  Utility.  Tan»  Haute.  M 

WicNia  MakopoMan  TransH  Authority,  Wicfiita.  KS 

Transit  Aidherity  ef  LsMngton^ayeMe  Urban  County  Govt  Lexington,  KY. 
aty  of  Lalayatla.  Lahyatta.  LA 


City  of  Baton  Rouge/Parish  of  East  Baton  Rouge.  Baton  Rouge.  LA.~ 

aty  of  Slweveport.  Shreveport  LA 

aty  of  Baton  Rouge/Pariali  of  East  Baton  Rouge.  Baton  Rouge.  LA.. 
Massachusetts  Bay  Transportation  Authority,  Boston.  MA. 


Merrimack  Valley  Regional  Transit  Authority,  Lawrence4tevervMe.  MA . 

Pioneer  Valley  Regional  Transit  Authority,  Springfield.  MA 

Southeastern  Regional  Tranait  Authority.  New  Bedford,  MA 

Maine  Department  of  Transportation.  Bangor,  ME 

Maine  Department  of  Transportation.  Portland.  ME. 

Capital  Area  Transportalian  Authority,  Lansing.  Ml. 

Battle  aeel(  Transit  Battle  Creek.  Ml 

Jackaon  Traraportainn  Authority,  Jackaoa  Ml.. 


SoaVwoMsm  MkMgan  Transportation  Authorfty.  Oairelt  Ml.. 
Metro  Tranait  System.  Kalamazoo,  Ml . 


Twin  CWea  Area  Transportation  Authority.  Banlon  Hartxir.  Ml. 
Southeastern  Mchigan  Transportation  Authority,  Detroit  Ml... 

Oly  of  Eaat  Grand  Fori«,  East  Grand  Fortes,  MN 

Ouliith  Transit  AuHwrity,  DuhJth,  MN _ 

MetapeMan  TranaR  Oommission,  Minneapotis-St  Paul.  IMN.... 

St  Ctoud  tlaaupsWaii  Transit  Commiaaion.  9t  Ctoud.  IMN. 

'6ui  Ra#anri  manning  Commission.  GoMport  M6 . 


Planning  and  Oevatopmeni  Oietrict  Jaeliaen.  MS.. 
Transit  System,  rayetle»lle.  NC.. 


Town  of  OMval  HI  Chapel  HiH  Tranait  Ohapal  Ha,  MC ; 

Otyof  13raad  Foika.  Grand  Fortes.  HO 

Unooh  TransH  Syatem.  Lincoln.  NE 

Mate  Ami  'tansR.Onaha.  NE 

CRy  fill 


Qcani 


CA-80-X2e2 
CA-90-MC7» 

CA-M-X274 
CA-90-X277 

CA-«&-xm 
CA-g»-«»r 
CA-go-xsee 

CA-90-X280 

CA-«>-X111M)2 

CA-M»-X27S 

CA«>-Xf7t 

CA-«&-K2tt 

CA-SO-XtSr-M 

CA-80-X27e 

CA-40-X269 

CA-gO-X284 

CA-aO-X2BS 

CA-90-X287 

CA-90-)i285 

CA.aO-X2e8 

CA.go-x28e 

CA-M-X29* 

co-ae-xo39 
co-ao-MMi 

CT-90-X110 

CT-80-X109 

CT-90-X018-01 

CT-90-X111 

OC-90-X010 

FL-90-X04I 

FL-90-X104 

FL-9<W<10«-»1 

FL-90-X105 

FL-90-X106 

GA  80X040 


GA-00-X035-O2 

lA-OO-MM 

IA-9O-X0eO-01 

IA-90-X0e6 

IA-0O-X07&-02 

IA-90-X0e3 

lA-oo-xoes 

IO-0O-X019-O3 
IL-90-X115 
IL-«M(«OS 
IL-I»-X107 

iN-acMioa 

IN-00-Xt04 

KS-90-X028 

KY-90-X027-W 

LA-90-XIN2-01 

LA-0O-KO75 

IA-90-X078 

LA-80-X076 

MA-B0-X040-O4 
MA-80-X079 
MA  00  X07e 


ME-90-X026-01 
ME-90-X034 
ME-BO-X035 
MI-0O-XO94 
_.  MI-00-X003 
..-  MI-90-X086 
MI-90^XQ92 
MI-90-XQ95 
Mt-90-X091 
MI-90-X0e8 

tm-vy-xosa 

MN-90-0(031 
.:  MN-«>-X033 
MS-OO-XOW 
MS-'>0-X021 
.-  N&J0O-XO73 
N&40-X072 
NO-00-X8T7 
NE-tfr-X017 
HE-<0-X0t8 
NH-W-X014-01 


Graol 


2S.2eC100 
4;9t2.000 

sscooe 

00,000 

J.434.7W 

S91.SM 

tQ047.12O 

I/XX048 

2.283.200 

3.976.520 

000,000 

4.776J37 

1S3.07S 

544.000 

17.195.042 

0.291  .too 

•4O«0.44t 

36A.000 

U6Q.i41 

1.110.620 

3.483.048 

300.018 

837,532 

626,266 

1,352,000 

542,424 

112.000 

904,400 

16.316.124 

181.392 

6,933,216 

009;600 

1,121,069 

1,970,219 

20,768,167 

1.200.000 

53.514 

72.430 

40.000 

2.061.043 

72.973 

187,376 

204,399 

48.848.493 

16,075 

956.140 

18.300 

406.903 

1,866,607 

180,000 

1,330 

61,008 

1.285.136 

1.288,000 

32.-188,800 

323,166 

2,068.611 

2.765.253 

157.500 

10,000 

11.487 

1.500.455 

717.137 

183,040 

S7J08 

1.074J66 

551.349 

22.444.010 

60340 

496.200 

15,316.427 

40a069 

96,000 

86Joeo 

83^88 
542,400 
444,233 

1,184,431 

4.805.797 

20.000 


Mar.  SI.  1908 

Oa 

Do. 

Oa 
April  5.  1988 
Mar.  91.  1988 

Do. 

Oo. 

Do. 

Oo. 

Oa 

Oo. 

Oa 

Oo. 

Oo. 

Do. 

Oo. 

Oo. 

Oa 

Oa 

Oo. 
Apr*  5. 1988 
Mw.  31.  1088 

Oa 

Oo. 

Do. 

Do. 

Oo. 

Oa 

Do. 

Oa 
Mar.  20. 1966. 
Mar.  3a  1988 
Mar.  29.  1968 

Do. 

Oo. 

Oo. 
Mar.  31. 1908 

Oa. 

Do. 

Oa 

Oo. 

Do. 

Oo. 

Do. 

Oo. 

Oa 

Oo. 

Do. 

Do. 

Oo. 

Oa 

Da 

Da 

Oo. 

Do. 

Do. 
April  13,  1988. 
Mv.  31,  t968. 

Do. 

Da 

Do. 

Da 

Oo. 

Oa 

Oa 

Da 

Oa 

Do. 

Da 

Do. 

Da 

Oo. 
Mv.  29. 1968. 

Do. 
Mk.31,  1986. 

Oo. 

Oo. 

Oa 

Oo. 

Oa 
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Transit  property 


City  ol  Nashua,  Nashua,  NH _ 

Delaware  River  Port  Authority/Port  Authority  Transit  Corp..  Camden.  NJ . 

City  of  Las  Cruces,  Las  Cruces,  NM _ , 

Rochester  Genesee  Regional  Trarwportation  Authority,  Rochester.  NY.... 

County  ol  Chemung,  Chemung,  NY 

Utica  Transit  Authority,  Utica.  NY 


Metropolitan  Transportatiofi  Authority.  New  Yortt,  NY . 

City  ol  Glens  FaHs.  Glens  Falls,  NY _ „ 

Toledo  Area  Transit  Authority,  Toledo,  OH 

Western  Reserve  Transit  Authority,  Yoongstown.  OH . 
Central  Ohio  Transit  Authority,  Columbus,  OH.. 


Greater  Cleveland  Regkxtal  Transit  Authority,  Cleveland,  OH.. 

Miami  Valley  Regkxtal  Transit  Authority,  Dayton.  OH 

Canton  Regtonol  Transit  Authority,  Canton,  OH „ 

Portage  Area  Regnnal  Transit  Authority,  Kent  OH 

Rogue  VaHey  Tranaportatkxi  District  Medford,  OR J 

Westmoreland  County  Transit  Authority,  Greensburg,  PA 

Cambria  County  Transit  Authority,  Johnstown,  PA _ 

Cambria  County  Transit  Authority,  Johnstown.  PA 

Muncipality  of  Arocibo,  Arecibo,  PR  ._ 

MuradpaMy  of  Toa  Baja.  Toa  Baja,  PR „.... 

Metropoltan  Bus  Authority,  San  Juan,  PR.. 

Pee  Dee  RegkMial  Transportation  Auttwrity.  Fkirence.  SC... 

City  of  RapkJ  City,  Rapid  City,  SO 

Bristol  Tennessee  Transit  Bristol,  TN ™„ '. 

Dallas  Area  RapW  Transit  Danes.  TX. „ 

City  of  El  Paso.  El  Paao.  TX „_ 

City  of  Mesquite,  Mesquite.  TX 

aty  of  Shennan.  Shemtan.  TX 

City  of  Ariington,  Ariington,  TX „ 

Utah  Transit  Authority,  Salt  Lake  City,  UT 

Tidewater  Transportation  District  Commission,  Norfolk,  VA.. 

Green  Bay  Transit  Green  Bay,  Wl 

Dukjth  Transit  Authority,  Superior,  Wl 

Jamesville  Transit  System,  Jamesville,  Wl 

Milwaukee  County  Transit  System,  MOwaukee  Wl 

Oshkosh  Transit  System,  OshkosN  Wl..._ „ „ 

Valley  Transit  Appieton,  Wl 


Grant  number 


NH-90-X008^)3 

NJ-90-X025 

NM-90-X015-01 

NY-90-X131 

NY-90-X132 

NY-90-X133 

NY-90-X135 

NY-90-X134 

OH-9C-X093 

OH-90-X100 

OH-90-X098 

OH-9O-X097 

OH-90-X075-01 

OH-90-X101 

OH-90-X085 

OR-90-X025 

PA-90-X139 

PA-90-X140 

PA-90-X117-01 

PR-90-X036 

PR-90-X035 

PR-90-X034 

SC-90-X018-01 

SO-90-X011 

TN-90-X061 

TX-90-X103 

TX-90-X118 

TX-90-X110 

TX-90-X120 

TX-90-X114 

UT-90-X010 

VA-90-X007.04 

Wl-90-X0e5 

WI-90-X087 

WI-90-X086 

Wl-90-X08m)1 

WI-90-X088 

WI-90-X0e4 


Grant 

amount 


9,130 

2,674,016 

212.900 

3,936.042 

787,632 

525,000 

280,469,857 

200,320 

2,470,952 

2.381,441 

5.397,600 

9,450.629 

640,000 

1,162.425 

1,600.000 

500,174 

188.883 

628.734 

66,845 

3,610.992 

10,000 

8.594,477 

50,000 

206.412 

76,700 

13,367,000 

2.848.977 

10,000 

56,270 

85,500 

6,265.860 

792,000 

1,364,647 

133,182 

336.604 

406,000 

1,186,638 

1.302,565 


OateobHgaled 


Do. 
Mar.  16. 1966. 
Mar.  31.  1988 

Oo. 

Oo. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Oo. 

Oo. 

Oo. 

Oo. 

Oo. 
Mar.  29,  1968. 
Apr.  6.  1988. 
Mar.  31,  1988. 
Mw.  29.  1988. 

Do. 

Oo. 

Oo. 
Mar.  31.  1988. 
Mar.  29,  1988. 
Mar.  31.  1986. 

Oa 

Da 

Do. 

Do. 

Oo. 

Do. 

Oo. 

Oo. 

Do. 

Do. 

Oo. 

Oo. 


Transit  property 


Section  9  grants  ready  for  obtigatwn  waiting  lor  134c)  certifwation: 

City  of  Modesto.  Modesto,  CA 

Alameda  Contra  Costa  Transit  Oakland.  CA... 

Regwnal  Transportation  District  Denver.  CO 

City  of  Boise,  Boise,  ID.... 

Rock  Island  Co.  Metropolitan  Mass  Transit  District  Rock  Island.  IL.. 

Bkximington  Transit,  Bloomington,  IN 

Pioneer  Valley  Regional  Transit  Authority,  SpringfieW.  MA 

Merrimack  Valley  Regional  Transit  Authonty,  Bradford.  MA 

Brockton  Area  Trarjsit  Authority,  Brockton,  MA.. 
Mkt-America  Regk>nal  Council,  Kansas  City,  MO.. 

Bi-State  Devetopment  Agerv^y,  St  Louis,  MO 

City  ol  Fargo,  Fargo,  ND.. 


New  Jersey  Transit  Corporatkxi,  Statewide,  NJ 

Metro  Regional  Transit  Authority.  Akron,  OH 

Clari(  County  Public  Transportatk>n  Benefit  Area.  Vancouver.  WA.. 


Grant  number 


CA-90-X265 

CA-90-X279 

CO-90-X040 

IO-90-X105 

IL-90-X114 

IN-90-X105 

MA-90-X079-01 

MA-90-X080 

MA-9O-X081 

MO-90-X046 

MO-90-X047 

ND-90-X016 

NJ-90-X023-^1 

OH-90-X099 

WA-90-X081 


Grant  amount 


$1,615,186 

13.924,773 

10,663,200 

685,377 

624,565 

690,000 

2,126,410 

1,843,137 

1,310,967 

160,000 

25,995.700 

596,174 

60,512.906 

2,432,000 

1,952,637 


Issued  on  April  25. 1986. 
Alfred  A.  DeUiBovi, 
.  Administrator. 
[FR  Doc.  88-9798  Filed  5-2-88;  8:45  am] 

BILUNO  COOC  4t10-57-«l 


UNITED  STATES  INFORMATION 
AGENCY 

Grants  Program  for  Private  Not-For- 
Profit  Organizations  in  Support  of 
IntemaUonal  Educational  and  Cultural 
Activities 

Tlie  United  States  Information  Agency 
(USIA)  announces  a  program  of 


selective  assistatrce  and  limited  grant 
support  to  non-profit  activities  of  United 
States  institutions  and  organizations  in 
tiie  Private  Sector.  Tlie  program  is 
designed  to  increase  mutual 
understanding  between  the  people  of  tlie 
U.S.  and  other  countries  and  to 
strengthen  the  ties  which  unite  our 
societies.  The  information  collection 
involved  in  this  solicitation  is  covered 
by  0MB  Clearance  Number  3116-0175 
entitled  "A  Grants  I'rogram  for  Private, 
Non-Proflt  Organization  in  Support  of 
International  Educational  and  Cultural 
Activities,"  announced  in  the  Federal 
Register  June  3, 1987. 


Private  Sector  Organizations 
interested  in  worlcing  cooperatively  with 
USIA  on  the  following  concept  are 
encouraged  to  so  indicate: 

Korean  Economic  and  Business  Writes 
Program 

The  Office  of  Private  Sector  Programs, 
Initiative  Grants  and  Bilateral  Accords 
Division  of  the  United  States 
Information  Agency  (USIA)  will  assist  in 
supporting  a  20-to-21  day  issues- 
oriented  program  for  10  economic  and 
business  affairs  writers  (and/or 
ioumalists)  from  the  Republic  of  Korea. 
This  program  is  scheduled  for  July  or 
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Aitguftt.  1888  and  will  focus  OB  U.S^ 
Koreap  trade  relations  and  Korean    I 
perceptions  of  the  United  States.  USIA 
would  prefer  that  the  project  take  place 
in  the  Mid-«vest,  one  other  location,  and 
in  Washington,  DC.  Participants  wiH  be 
selected  by  USIA  representatives  in 
Seoul.  Program  topics  through  meetings 
and  short  seminars  may  include:  A 
comparison  of  journalism  in  both 
countries;  and  overview  of  U.SL-JCocean 
economic  relatieas;  corporate  | 

communication  with  the  media:  the 
impact  ef  new  technologies  on  economic 
development;  financial  news  coverage 
on  television  and  in  the  business  press; 
and  reporting  on  economic  and  business 
issoes  directly  affecting  U.S.-Korean 
relations.  Senior  level  meetings  with 
corporate  leaders.  Members  of 
Congress,  and  U.S.  Government  officials 
are  also  envisioned.  A  U.S.  not-ftM'-profit 
institution  with  knowledge  of  U.S.- 
Korean journalistic  practices  and 
economic  issues  will  design  and  execute 
this  project. 

USIA  is  most  interested  in  working 
with  organizations  that  show  promise 
for  innovative  and  cost-effective 
programming;  and  with  organizations 
that  have  potential  for  obtaining  private- 
sector  funding  in  addition  to  USIA 
support.  Organizations  must  have  the 
substantive  expertise  and  logistical 
capability  needed  to  successfully 
develop  and  conduct  the  above  project 


and  should  also  demonstrate  a  potential 
for  designing  programs  which  will  have 
lasting  impact  on  their  participants. 

Interested  organizations  should 
submit  a  request  for  complete 
a|>plica1ion  materials — postmarked  no 
later  than  fifteen  days  ft-om  (he  date  of 
this  notice — to  the  address  listed  below. 
The  Office  of  Private  Sector  Programs 
wiH  then  forward  a  set  of  materials, 
including  proposal  guidelines.  Please 
refer  to  this  specific  program  by  name  in 
your  letter  of  interest: 
Office  of  Private  Sector  Programs, 
Bureau  of  Educational  and  Cultural 
Affairs  (Attn;  Initiatives — Korean 
Writers),  United  States  ^formation 
Agency,  301  4th  Street  SW.. 
Washington,  DC  20547. 

Knovn  riBUUB  jiiiiin, 

Director.  Officer  of  Private  Sector  Programs- 
Dated:  April  21. 1981. 

[FR  Ooc.  88-0743  Filed  5-2^88: 8:45  am] 
WLUNG  CODE  nso-oi-a 


Advisory  Board  for  Radio 
Broadcasting  to  Cut)a:  Meeting 

The  Advisory  Board  for  Radio 
Broadcasting  to  Cuba  will  conduct  a 
meeting  on  May  17. 1988,  in  Room  3557. 
400  Sixth  Street  SW.,  Washington,  DC. 
Below  is  the  intended  agenda. 
Tuesday,  May  17. 1988 


Part  One— Closed  to  the  Public 

10:00  a.m.  1.  Report  by  the  Director  of 

Radio  Marti 
lliOO  a.m.  2.  Status  of  selection  of 

executive  director 
11:30  ajn.  3.  Marti  TV 
l:30p.fli.  4.  Ethics  briefii\g  by  USIA 

attorney 

Part  Two — Open  to  the  Public 

2:00  p.m.  5.  Radio  Marti  evaluation 

report 
2:30  pan.  6.  Contracting  out  of  annual 

report 
3K}0  p.fn.  7.  Public  testimony  period. 

Items  one  through  faun  which  will  be 
discussed  from  10:00  a.m.  io  230d  pjn., 
will  be  closed  to  the  public.  Hems  1  and 
3  involve  discussion  of  classified 
information.  Closing  such  deliberations 
to  the  pubhc  is  justified  under  5  U.S.C. 
552b{cHl)-  Items  2  and  4  relate  solely  to 
internal  personnel  rules  and  practices. 
Authority  for  closing  such  d^berations 
is  provided  by  5  U.S.C  5&Zb{c][Z]. 

Members  of  the  public  interested  in 
attending  the  meeting  should  contact 
Kathy  Litwak  (202)  485-7011  te  make 
prior  airangements,  as  access  to  the 
building  is  controlled. 

Dated:  April  27. 1988. 
Charles  Z.  Wick. 

Director 

[FR  Doc.  88-9733  Filed  5-2-88;  8:45  amj 
BiLUNO  cooE  nao-oi-M 


Sunshine  Act  Meetings 


Vol.  S3,  No.  85 
Tuesday,  May  3.  1888 


Ttiis  section  of  the  FEDERAL  REOtSTER 
contains  nokoes  of  meeting  published 
under  ttie  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


COMMODITY  njTURES  TRAOINQ 
COMMISSION 

TIME  AND  DATE  10:30  a.tn..  Thursday. 
May  26. 1988. 

PUkCC  2033  K  St.,  NW.,  Washington. 
DC,  8th  Fbor  Hearing  Room. 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Enforcement  Objectives 

2.  Enforcement  Matters 

3.  Financial  rule  enforcement  review 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb.  254-6314. 
lean  A.  Webb, 

Sectetary  of  the  Commission. 

(FR  Doc.  88-9828  FUed  4-2^-88;  12:15  pm] 

BlUJNG  CODE  U61-01-M 

i 

COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  lliursday. 
May  26, 1988. 

PtACE:  2033  K  St.,  NW.,  Washington, 
DC,  5th  Floor  Hearing  Room. 
STATUS:  Open. 

•MATTERS  TO  BE  CONSIDERED:  Fourth 

Quarter  FY  1988  Objectives. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A  Webb.  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commissiaa. 

(FR  Doc.  88-9829  Filed  4-29-88: 1245  pm] 

BlUJNG  CDOES391-01-M 

COMMOOmr  FUTURES  TRAoma 
COMMISSION 

TIME  AND  DATE:  10:30  ajn..  Wednesday. 
May  11. 1988. 

place:  2033  K  St..  NW..  Washington, 
DC,  8th  Floor  Hearing  Room. 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 
CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb.  254-6314. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc  88-9830  Filed  ♦-29-88: 12:15  pmj 

BILUNO  CODE  $S51-01-M 
COMMODITY  futures  TRAOINO 

commission 


TIME  AND  date:  10:00  a.m..  Wednesday, 
May  11. 1968. 

place:  2033  K  St..  NW.,  WaAington, 
DC.  5th  Floor  Hearing  Room. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED: 

1.  Application  of  the  Chicago  Board  of  Trade 
for  designation  as  a  contract  market  in 
CBQE  50  Stock  Index  futures 

2.  Application  of  the  Chicago  Board  of  Trade 
for  designation  as  a  contract  market  in 
CBOE  250  Stock  Index  futures 

3.  Application  of  the  Chicago  Board  of  Trade 
for  designation  as  a  contract  market  in 
Medium-Term  U.S.  Treasury  Note  Options 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb.  254-6314. 
lean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  88-9831  Piled  4-29-88;  12:15  pm] 

BimNQ  CODE  SSSI-OI-M 

EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

DATE  AND  TIME:  9:30  am  (Eastern  Time) 
Tuesday.  May  10, 1968. 
PLACE:  Clarence  M.  Mitchell.  Jr., 
Conference  Room,  No.  200-C  on  the 
Second  Floor  of  the  Columbia  Plaza 
Office  Building,  2401  "E "  Street.  NW., 
Washington,  DC  20507. 

status:  Part  of  the  Meeting  will  be 
Open  to  the  Public  and  Part  will  be 
Closed  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1.  Announcement  of  Notation  Vote(s} 

2.  A  Report  on  Commission  Operations 
(Optional) 

Closed  Session 

1.  Agency  Adjudication  and 
Determination  on  Federal  Agency 
Discrimination  Complaint  Appeals 

2.  Litigation  Authorization:  General 
Counsel  Recommendations 

Note. — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
the  EEOC  Commission  meetings  in  the 
Federal  Register,  the  Commission  also 
provides  a  recorded  announcement  a  full 
week  in  advance  on  future  Commission 
sessions.  Please  telephone  [202]  634-6748  at 
all  times  for  information  on  these  meetings. 

CONTACT  PERSON  FOR  MORE 

information:  Hilda  D.  Rodriguez. 
Executive  Officer  (Acting)  on  (202)  634- 
6746. 


Dated:  April  28, 1988. 
Hilda  0.  Rodtigues. 

Executive  Officer  (Acting).  Executive 

Secretariat. 

[FR  Doc.  88-9815  Filed  4-29-88;  11:23  am] 

BtUMQ  COOE  67SIMIMI 

FEDERAL  RESERVE  SYSTEM:  BOARD  OF 
GOVERNORS 

TIME  AND  DATE:  11:00  a.m..  Monday, 
May  9, 1988. 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets. 
NW..  Washington,  DC  20551. 
status:  Closed. 

MATTERS  TO  BE  considered: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  April  29. 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  88-8880  Filed  4-29-88;  3:31  pm] 

BIUJNQ  CODE  (llfr-OI-M 

INTER-AMERICAN  FOUNDATION  BOARD 
MEETING 

TIME  AND  DATE: 

May  9, 1988 

6:00-9:00  p.m. 
May  10, 1988 

9:00  a.m.-12:00  noon. 

place:  1515  Wilson  Boulevard,  Fifth 
Floor,  Rosslyn,  Virginia  '22209. 
status:  Open. 

MATTERS  TO  BE  CONSIDERED: 

May  9, 1988 

1.  The  Chairman's  Report 

2.  The  President's  Report 

3.  Approval  of  the  Minutes  of  the  Meeting 
of  February  1-2, 1988 

May  10, 1988 

4.  Report  of  the  Committees  of  the  Board 

5.  Other  Business 

CONTACT  PERSONS  FOR  MORE 
information:  Charles  M.  Berk, 
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Secretary  to  the  Board  of  Directors.  (703) 
841-3812. 

Dated:  April  29, 1988. 
ChariM  M.  Berk, 
Sunshine  Act  Officer. 
[FR  Doc.  88-9882  Filed  4-29-88;  1:34  am] 
MUJNa  COOE  7WS-01-II 

NATIONAL  TBANSPOirr  ATMN  SAFETY 


TIME  AND  date:  9:30  a.in.  Tuesday,  May 
iai988.  I 

place:  Conference  Rooms  8A,  BAG. 
Eighth  Floor,  800  Independence  Avenue 
SW..  Washington,  DC.  20594. 
status:  Open. 
MATTERS  TO  BE  CONSIDERED: 

1.  Aircraft  Accident  Report:  Northwest 
Airlines.  Inc..  McDonnell  Douglas  DC-9-82, 
Detroit  Metropolitan  Wayne  County 
International  Airport,  Romulus,  Michigan. 
August  16. 1987. 

2.  Recommendation  to  FAA  re  Fuel  System 
Malfunctions  Causing  Engine  Flameouts  on 
Bell  206L  Helicopters. 

FOR  MORE  INFORMATION  CONTACT:  Bea 

Hardesty.  (202)  382-6525.  | 

B«aHardesty, 

Federal  Register  Liaison  Officer. 

April  29, 198& 

[FR  Doc  88-4881  Filed  4-29-68;  3-.32  pm] 

BNJJNG  CODE  7533-01-11 

NUCLEAR  REGULATORY  COMMISSION 

date:  Weeks  of  May  2,  9, 16,  and  23, 

1988. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

status:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  May  2 

Wednesday,  May  4 

10:00  a.m. 

Annual  Briefing  on  the  State  of  the  Nuclear 
Industry  (Public  Meeting). 
2:00  p.m. 
Briefing  on  NRC  Point  Papers  for 
Consultation  Draft  of  the  Site 
Characterization  Plan  for  Yucca 
Mountain  (Public  Meeting). 

Thuraday,  May  5 
lOHX)  a.m. 


UMI 


Briefing  on  Naturally  Occurring  and 
Accelerator-Produced  Radioactive 
Materials  (NARM).  (Public  Meeting). 
2.-00  p.m. 
Briefing  on  Status  of  Operator 
Requalification  Program  (Public 
Meeting). 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed). 

V/Mk  of  May  B— TenUiive 

Thursday,  May  12 

\0M  a.m. 
Briefing  on  Status  of  Unresolved  Safety/ 
Generic  Issues  (Public  Meeting). 
2.-00  p.m. 
Briefing  on  Efforts  to  License  a  HLW 
Repository  and  Status  of  Center  for 
Nuclear  Waste  Repository  Analysis 
(Public  Meeting). 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed). 

Week  of  May  16— Tentative 

Tuesday,  May  17 

2KX)  p.m. 
Briefing  by  DOE  on  High  Level  Waste 
Program,  (Public  Me;eting). 

Wednesday,  May  18 

10:00  a.m. 

Briefing  on  Master  Plan  for  Integrating  All 
Severe  Accident  Issues  (Public  Meeting). 
2.-00  p.m. 

Annual  Briefing  by  INPO  (Public  Meeting). 

Thursday,  May  19 

2:00  p.m. 
Briefing  on  NAS  Human  Factor 
Recommendations  (Public  Meeting). 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed). 

Wedc  of  May  23— Tentative 

Thursday,  May  26 

3:30  p.m. 

ASirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed). 

Note. — ^Affirmation  sessions  are  Initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subiect  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

TO  VERIFY  THE  STATUS  OF  MEETMOS 
CALL  (RECORDINO):  (301)  492-0292. 


CONTACT  PERSON  FOR  MORE 
information:  William  Hill,  (301)  492- 
1861. 

Dated:  April  28, 1988. 
William  M.  HiU,  Jr., 
Office  of  the  Secretary.   . 
[FR  Doc.  88-9841  Filed  4-29-68;  1:33  pm] 
BtUMG  COOC  75S0-01-« 

SECURITIES  AND  EXCHANGE  COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  announcement:  (53  FR  13378 
April  22, 1988). 

STATUS:  Open/close  meeting. 

place:  450  5th  Street.  NW.,  Washington. 
DC. 

DATE  PREVIOUSLY  ANNOUNCED:  Tuesday, 

April  19, 1988. 

CHANGES  IN  THE  MEETING:  Additional 
item/meeting. 

The  following  additional  item  was 
considered  an  open  meeting  on 
Wednesday,  April  27, 1988,  at  10:30  a.m. 

Consideration  of  recommendations  of  the 
National  Commission  on  Fraudulent 
Financial  Reporting  ('Treadway 
Commission").  For  further  information,  please 
contact  Anne  Chafer  at  (202)  272-2422. 

The  following  items  were  considered 
at  a  closed  meeting  on  Wednesday, 
April  27, 1988,  following  the  10:30  a.m. 
open  meeting: 

Regulatory  matter  regarding  financial 
institutions. 
Formal  orders  of  investigation. 

Commissioner  Peters,  as  duty  officer, 
determined  that  Commission  business 
required  the  above  changes. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what.  If 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Jacqueline 
Hi^s  at  (202)  272-2014. 
looathan  G.  Katx. 
Secretary. 
April  23, 1968. 

[FR  Doc.  68-0627  Filed  4-29-68;  12:14  pm] 
MUMQ  COOC  MIO-OVH 


Corrections 
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Ttws  section  of  ttw  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
61  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  tt>e 
issue. 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

Final  Consent  Order  With  Phillips 
Petroleum  Co. 

Correction 

In  notice  document  88-7244  beginning 
on  page  10928  in  the  issiie  of  Monday, 
April  4, 1988,  make  the  following 
corrections: 

1.  On  page  10929,  in  the  first  column, 
in  the  second  complete  paragraph,  in  the 


eighth  Une,  "property"  should  read 
"propriety". 

2.  On  the  same  page,  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  13th  line.  "$15  million"  shoidd 
read  "$51  million". 

BtLUNO  COOC  1S0S.01.O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-060-08-4212-12;  CA-21579] 

California  Desert  District  and  Ukiah 
District,  Realty  Action;  Exchange  of 
Public  and  State  Lands  In  Imperial, 
Inyo,  Mendocino,  Riverside,  San 
Bernardino  and  Trinity  Counties,  CA 

Correction 

In  notice  document  88-8119  beginning 
on  page  12474  in  the  issue  of  Thursday, 
April  14, 1988,  make  the  following 
corrections: 

1.  On  page  12474,  in  the  second 
column,  under  San  Bernardino  Meridian, 


California,  in  the  second  line  from  the 
bottom  "NV4"  should  read  "NEVi". 

2.  On  the  same  page,  in  the  third 
column,  the  15th  line  should  read  "Sec. 
26:  NWy4NEV4NEy4,  NV4SWy4N 
EV4NEV4". 

3.  On  the  same  page,  in  the  same 
column,  in  the  23rd  line,  "45,362.60" 
should  read  "4,362.60". 

4.  On  page  12475,  in  the  first  column, 
the  21st  line  should  read  "T.15>4N., 
R.14E..". 

5.  On  the  same  page,  in  the  same 
column,  the  27th  line  should  read 
"T.17N..  R12%E..". 

6.  On  the  same  page,  in  the  same 
column,  in  the  44th  line,  "Sec.  26"  should 
read  "Sec.  36". 

7.  On  the  same  page,  in  the  same 
column,  in  paragraph  number  1,  in  the 
last  line  "formerly"  was  misspelled.      ^ 

8.  On  page  12476,  in  the  first  column, 
the  signature  should  read  "H.W. 
Riecken." 

BILLING  COOC  1S0S.014 


UMI 


Tuesday 
May  3,  1988 


Part  II 


Department  of 
Education 

Office  of  Speciai  Education  and 
Rehabilitative  Services 

34  CFR  Parts  373  and  380 

Programs  of  Special  Projects  and 
Demonstrations  for  Providing  Vocational 
Rehabilitation  Services  to  Individuals  With 
Severe  Handicaps,  and  Supported 
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DEPARTMENT  OF  EDUCATION 

Office  of  Spedai  Education  and 
RehaMHtatlve  Servicee 

34  CFR  Parts  373  and  380 

Programs  of  Special  Protects  and 


to 


IraHvidiiais ' 
and  Supported  Emptoyment  Servicoe 
to  IndNlduels  WHti  Severe  Handte^s 
and  Tedmical  Assistance  Protects 

AO0ICV:  Department  of  Education. 
ACnON:  Notice  of  proposed  rulemaking. 


:  The  Secretary  proposes  to 
amend  the  tegulations  in  Part  373 
governing  the  Program  of  Special 
Projects  and  Demonstrations  for       | 
Providing  Vocational  Rehabilitation ' 
Services  to  Individuals  with  Severe. 
Handicaps  and  to  add  regulations  in  a 
new  Part  380  to  implement  the  Program 
of  Special  Projects  and  Demonstrations 
for  Providing  Supported  Employment 
Services  to  Individuals  with  Severe 
Handicaps  and  Technical  Assistance 
Projects.  These  proposed  regulations 
would  (1)  revise  the  regulations  in  Part 
373  to  authorize  projects  to  meet  the 
special  needs  of  isolated  populations  of 
individuals  who  are  handicapped, 
particularly  American  Inditms  residing 
either  on  or  off  reservations;  (2)  relocate 
existing  regulations  for  Statevride 
supported  employment  demonstration 
projects  from  Part  373  to  Part  380;  (3) 
imi^ement  in  Part  380  two  newly 
authorized  types  of  supported  < 

employment  projects — community-  ! 
based  projects  and  technical  assistance 
projects;  and  (4)  make  other  technical 
amendments. 

These  proposed  regulations  would 
implement  amendments  to  section  311  of 
the  Rehabilitation  Act  made  by  Pub.  L. 
99-^508.  the  Rehabihtation  Act 
Amendments  of  1986. 
DATIS:  Comments  must  be  received  on 
or  before  July  5. 198& 

ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Delores  L  Watkins.  Office 
of  Developmental  Programs, 
Rehabilitation  Services  Administration, 
Mary  E.  Switzer  Building.  Room  3322. 
330  C  Street  SW.,  Wash^ton,  DC 
20202. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  thePaperworic  Reduction  Act 
section  of  this  preamble. 
TOR  RjRTN«  tmcmumom  cowr act: 
Delores  Watkins,  (202)  732-1349. 


supplumntart  mpoMMATiON:  Tliese 

proposed  regulations  would  establish  a 
new  Part  380  that  would  contain 
regulations  for  three  kinds  of  sufqiorted 
employment  discretionary  grant 
programs  authorized  under  section  311 
of  the  Rehabilitation  Act:  Statewide 
supported  employment  demonstration 
projects;  community-based  supported 
employment  projects;  and  technical 
assistance  projects. 

The  purpose  of  Statewide  supported 
employment  demonstration  projects  is 
to  convert  existing  Statewide  prograoM 
of  rehabilitation  for  individuals  with 
severe  handicaps  to  programs  that  offer 
supported  employment  services.  Grant 
funds  are  to  hie  spent  for  the  costs  of 
program  development  and 
reorganization,  staff  training,  and 
evaluation.  While  grant  recipients  must 
also  provide,  or  ensure  the  provision  of, 
direct  services  to  individuals,  grant 
funds  cannot  be  used  for  tiiis  poipose. 

By  contrast  community-baMd 
supported  employment  projects  serve  a 
more  localized  geographical  area  and 
must  develop  innovative  approaches  to 
improve  and  expand  the  delivery  of 
supported  employment  services.  These 
projects  are  designed  to  enhance  local 
service  delivery  capacity.  Grant  faadB 
pay  for  direct  services  to  individuals  but 
only  for  a  maximum  period  of  18 
months. 

Technical  assistance  projects  provide 
assistance  to  State  vocational 
rehabilitation  agencies  in  implementing 
the  State  Supported  Employment 
Services  Program  authorized  under  Title 
VI.  C  of  the  Rehabilitation  Act. 

Because  the  purposes  of  these  tliree 
supported  employment  programs  vary, 
the  proposed  regulations  contain  three 
different  sets  of  selection  criteria  at 
9S  380.11,  360.12,  and  380.13.  The 
proposed  regulations  also  include 
infonnation  collection  and  reporting 
requirements  that  are  mandated  by 
statute. 

Executive  Order  12291 

These  pnqrased  regulations  have  been 
reviewed  in  acondance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  diey  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 

Regulatory  Flaxifaility  Act  CeitiliGetfaa 

The  Secretary  certiBes  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  small  entities  that  would  be 
affected  by  these  proposed  regulations 
are  nonprofit  organizations  providing 
services  to  or  conducting  activities  fat 
individuals  with  handicaps.  Howrcver. 


dw  regulations  would  not  have  a 
•iyiificant  economic  impact  on  the 
aiganizations  affected  because  the 
regulations  would  not  impose  excessive 
r^ulatory  burdens  or  require 
onaecessary  Federal  supervision.  The 
regulations  would  impose  minimal 
requirements  to  ensure  the  proper 
expenditure  of  program  funds. 

;  Reduction  Act  off  1980 


FadeMJ  Ragistor  /  Vol.  53.  No.  85 ,/  Tuesday.  May  3.  1M8  /  Proposed  Rules 


15777 


Sections  380.11,  380.12,  380.13.  380.20 
and  380.21  contain  information 
collection  requirements.  As  required  by 
ttie  Paperwork  Reduction  Act  of  1980, 
the  Department  of  Education  will  submit 
a  copy  of  these  sections  to  the  Office  of 
Maat^ement  and  Budget  (OMB)  for  its 
review.  t44  U.S.C.  3504(h)) 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
ii^rmation  collection  requirements 
riiould  direct  them  to  the  Office  of 
information  and  Regulatory  Affairs, 
OMB,  Room  3002,  New  Executive  Office 
BiBlding,  Washington,  DC  20503; 
Attention:  )ames  D.  Houser. 

invitation  To  Connnmit 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3322.  Switzer  Building,  330  C  Street  SW.. 
Washington,  DC,  between  the  hours  of 
8:30  a.ni,  and  4:00  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comment  on  whether  there  may  be 
fairther  opportiuiities  to  reduce  any 
regulatory  burdens  found  in  these 
pnq>osed  regulations. 

List  of  Subjects 

34  CfK  Part  373 

Education.  Grant  programs — 
education,  Grant  programs — social 
programs.  Vocational  rehabilitation. 

34  CFR  Part  380 

Education,  Grants  programs — 
education.  Grants  programs — social 
programs.  Reporting  and  recordkeeping 
requirements.  Vocational  rehabilitation. 

(Catalog  of  Federal  Domestic  Aasistance 
NunboR  84.128  Program  of  Spedai  Projects 
and  DemoBstrations  for  Providing  vocational 
Rdwbilitation  Services  to  Individuals  with 
Severe  Handicaps  and  Program  of  Spedai 


Projects  and  Demonstrations  for  Providing 
Supported  Empk>yment  Services  to 
Individttalswifh  Severe  Handicaps  and 
Technical  Assistance  Projects) 

bated:  Match  16, 1988. 
William ).  Bennatt. 
Secretary  of  Education. 

The  Secretary  proposes  to  amend 
Tide  34  of  the  Code  of  Federal 
Regulations  by  amending  Part  373  and 
adding  a  new  Part  380  as  folbws: 

PART  373-6PECIAL  PROJECTS  AND 
OEHONSTRATIONS  FOR  PROVlDMiQ 
VOCATIONAL  REHABHJTATION 
SERVICES  TO  SEVERELY 
HANDICAPPED  INDIVIDUALS 

1.  The  authority  citation  for  Part  373  is 
revised  to  read  as  follows: 

Authority:  Sections  12(c),  311(aMl).  and 
311(a)(4)  of  the  Act.  as  amended:  29  U.S.C. 
711(c).  777a(a)(l)  and  777a(a)(4),  unless 
otherwise  noted. 

2.  The  titie  of  Part  373  is  revised  to 
read  as  follows: 

PART  373— SPECIAL  PROJECTS  AND 
DEMONSTRATIONS  f^>R  PROVIDINQ 
VOCATIONAL  REHABILITATION 
SERVICES  TO  INDIVIDUALS  WITH 
SEVERE  HANDICAPS 

3.  The  heading  for  {  373.1  is  revised  to 
read  as  follows: 

9.373.1    What  is  the  Program  of  SpecW 
Proiecta  and  DemoneUatluns  tor  Providing 
Vocational  RehebHttatkm  Servicea  to 
IndMduals  wHh  Severe  HandlcapaT 


§§373.1.373.10.373^0    [Amended] 

4.  Remove  the  words  "severely 
handicapped  individuals"  and  add.  in 
their  place,  the  words  "individuals  with 
severe  handicaps"  in  the  following 
places: 

(a)  Section  373.1; 

(b)  Section  373.10(b);  and 

(c)  Section  373.30(f)(2)(i),  g(2)(i),  and 
(h)(2). 

5.  Section  373.10  is  amended  by 
redesignating  paragraph  (b)  as 
paragraph  (c).  removing  the  words 
"Handicapped  individuals"  in 
redesignated  paragraph  (c)  and  adding, 
in  their  place,  the  words  "Individuals 
with  handicaps",  adding  a  new 
paragraph  (b),  and  revising  the  authority 
citation  to  read  as  follows: 

$373.10    WiMt  types  of  proiecta  are 
autltorlzed  under  tlds  program? 
***** 

(b)  Projects  also  may  be  conducted  to 
meet  the  special  needs  of  isolated 
populations  of  individuals  with 
handicaps,  particularly  among  American 


Indians  residing  on  or  outside  of 
reservations. 


(Authority:  Sections  311(aHl)  and  811(aM4)  of 
the  Act:  29  U.8.C  777a(a)(1)  and  777a(aK4)) 

§373.10,373.42   [Amended] 

6.  Remove  the  words  "handicapped 
individuals"  and  add.  in  their  place,  the 
words  "individuals  with  handicaps"  in 
the  following  places: 

(a)  Section  373.10(a):  and 

(b)  Section  373.42(b). 


9373.14 

7.  Section  373.14  is  removed. 

8.  The  first  sentence  of  the 
introductory  text  in  S  373.30  is  revised  to 
read  as  follows: 

9373J0   What  selection  criteria  does  the 
Secretary  uee  under  this  program? 

The  Secretary  uses  the  criteria  In  this 
section  to  evaluate  applications  for  all 
projects  under  this  part  *  *  * 


§  373.31    [Removed] 

9.  Section  373.31  is  removed. 

10.  A  new  Part  380  is  added  to  read  as 
follows: 

PART  380-SPEClAL  PROJECTS  AND 
DEMONSTRATIONS  FOR  PROVIDING 
SUPPORTED  EMPLOYMENT  SERVICES 
TO  INDIVIDUALS  WITH  SEVERE 
HANDICAPS  AND  TECHNICAL 
ASSISTANCE  PROJECTS 

Subpart  A— General 

Sec. 

380.1  What  is  the  Program  of  Special 
Projects  and  Demonstrations  for 
Providing  Supported  Employment 
Services  to  Individuals  «vith  Severe 
Handicaps  and  Technical  Assistance 
Projects? 

380.2  Who  is  eligible  for  an  award? 

380.3  What  types  of  projects  are  authorized? 

380.4  What  activities  may  the  Secretary 
fund  under  Statewide  Supported 
Employment  demonstration  projects? 

380.5  What  activities  may  the  Secretary 
fund  under  Community-Based  Supported 
Employment  projects? 

380.6  What  activities  may  the  Secretary 
fund  under  Technical  Assistance 
Supported  Employment  projects? 

380.7  What  priorities  may  the  Secretary 
establish? 

380.8  What  regulations  apply? 

380.9  What  definitions  apply? 

Sul)part  B— How  Doea  die  Secretary  Make 
an  Award? 

380.10  How  does  the  Secretary  evaluate  an 
application? 

380.11  What  selection  criteria  does  die 
Secretary  use  for  Statewide  Supported 
Employment  demonstration  projects? 

380.12  What  selection  criteria  does  the 
Secretary  use  for  Community-Based 
Supported  Employment  projects? 


380.13    What  selection  criteria  does  dt* 
Secretary  use  for  Technical  Assistance 
Supported  Employment  projects? 

38014    What  odier  factors  does  die 
Secretary  consider  in  reviewing  an 
application? 

Swbpert  C— Whet  Poat-Award  CondMona 
Muat  Be  Met  by  a  Grantee? 

380.20  What  are  the  information  collectioa 
and  reporting  requirements  for  Statewide 
Supported  Employment  demonstration 
and  Community-Based  Supported 
Employment  grantees? 

380.21  What  are  die  information  collection 
and  reporting  requirements  for  Technical 
Assistance  Supported  EmpTojtment 
grantees?  \ 

Authority:  29  U.S.C.  711(c)  and  777a(d), 
unless  otherwise  noted. 


Sutipert  A— Qeneral 

938ai    What  la  the  Program  of  Special 
Projects  and  Demonatratlona  for  Provldlrtg 
Supported  Employment  Services  to 
Individuals  with  Severe  Handte^e  end 
Tecfmical  Asaiatance  Projects? 

This  program  is  designed  to  provide 
grants  for  special  projects  and 
demonstrations  to  expand  or  otherwise 
improve  the  provision  of  supported 
employment  services  to  individuals  with 
severe  handicaps  and  for  technical 
assistance  projects. 

(Audiority:  29  U.S.C.  777a(a)(lJ  and  777a(d)) 

93M.2    WholaeHgtoleforanaward? 

(a)  Applications  for  Statewide 
demonstration  projects  under  S  380.4 
may  be  submitted  by  public  and 
nonprofit  rehabilitation  facilities, 
designated  State  units,  and  other  public 
and  private  agencies  and  organizations. 

(b)  Applications  for  community-based 
projects  under  5  380.5  may  be  submitted 
by  public  and  nonprofit  rehabilitation 
facilities,  designated  State  units,  and 
other  public  and  private  agencies  and 
organizations. 

(c)  Applications  for  technical 
assistance  projects  under  9  380.6  may  be 
submitted  by  public  agencies  and 
nonprofit  private  organizations  that 
have  experience  in  training  and 
provision  of  supported  employment 
services. 

(Authority:  29  U.S.C.  777a(d)) 

9380.3    What  types  of  projects  are 
authorized? 

The  following  types  of  projects  may 
be  funded  under  this  program: 

(a)  Statewide  demonstration  projects 
as  described  in  9  380.4.  The  purpose  of 
Statewide  demonstration  projects  is  to 
stimulate  the  development  and 
provision  of  supported  employment 
services  on  a  statewide  basis  for 
individuals  with  severe  handicaps. 
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(b)  Coaunuaity-boMed  pnfects  as 
described  in  (  380^  The  purposes  of 
Community-based  projects  are  to 
stimulate  tfie  development  of  innovative 
approaches  for  improving  and 
expanding  the  provision  of  supported 
employment  services  to  intfividoals  with 
severe  handicaps,  and  to  enhance  local 
capacity  to  provide  supported 
employment  services. 

(c)  Technical  assistance  projects  as 
described  in  (  380.6.  The  purpose  of 
technical  assistance  projects  is  to 
provide  technical  assistance  to  States  in 
implementing  the  State  Supported 
Employment  Services  Program  under  34 
CFR  Part  363. 

(Authority:  29  U.S.C  777a(aXl)  and  777a(d)) . 


§3a(U    WiMtaetivtttaaaiayltw 
fund  umtar  StatswM*  Supported 


(a)  Authorized  activities.  The 
following  activities  are  authorized  under 
Statewide  Supported  Employment 
demonstration  projects: 

(1)  Program  development  including 
program  start-up  costs,  for  new  or 
existing  oommunity  organizations  and 
employos. 

(2)  Staff  training. 

(3)  Program  evaluation. 

(4)  Program  reorganization  to  convert 
existing  programs  to  programs  that  offer 
supported  employment  services. 

(b)  Restrictions  on  the  use  offiinds. 
(1)  Statewide  Supported  Employment 
demonstration  project  grants  may  not  be 
used  to  provide  supported  employment 
services  to  individuals  with  severe 
handicaps.  | 

(2)  A  grantee  must  provide,  or  ensure 
the  provision  of,  those  direct  services 
needed  by  individuals  with  severe 
handicaps  in  order  for  them  to  obtain 
and  maintain  employment  from  funds 
other  than  those  made  available  under 
this  part.  These  supported  employment 
services  include — 

(i)  job  site  training  to  prepare  and 
enable  individuals  with  severe 
handicaps  to  perform  work  and 
maintain  the  job;  ! 

(ii)  On-going  supervision  of 
individuals  with  severe  handicaps  on 
the  job; 

(iii)  On-going  behavior  managemoit; 
and  I 

(iv)  Case  management  including 
assistance  to  coordinate  services  from 
various  sources. 

(Authority:  29  U.S.C  777a(a)(l)  and  777a(d)) 


S3SQ.S 

fundi 

EiBptoyinent  projects? 

(a)  Authorized  activities.  The 
following  activities  are  authorized  under 
community-baaed  projects: 


(1)  job  search  assistance. 

(2)  Job  development  including  work 
site  modification  and  use  of  advanced 
leamiog  technology  for  skills  training. 

(3)  On-the-job  training. 

(4)  job  placement 

(5)  Application  of  rehabilitation 
engineering  in  providing  supported 
employment  services. 

(6)  Provision  of  traditionally  tima- 
limited  post-employment  services  for 
individuals  placed  in  employment 

(7)  Development  of  cooperative 
agreements  with  service  providers  for 
the  provision  of  extended  services. 

(b)  Restrictions  on  the  use  offimds. 
The  Secretary  does  not  provide  financial 
assistance  under  Community-Based 
Supported  Employment  projects  for  the 
prtndsion  of  extended  supported 
employment  services. 

(AuAority:  29  U.S.C  777a(dU 

9380.6   What adMbss may ttwSsomafy 
fund  wtdsr  Tsctmical  Asslstanoa  Supported 
Employ  msnt  projects? 

The  following  activities  are  authorized 
imder  technical  assistance  projects: 

(a)  Staff  training. 

(b)  Development  of  and  placement  in 
jobs  for  individuals  with  severe 
handicaps. 

(c)  Development  of  cooperative 
agreements  with  service  providers  for 
extended  services. 

(d)  Conversion  of  existing  programs  to 
programs  that  offer  supported 
employment  services. 

(Authority:  29  U.S.C  777a(d)(2)) 

I3M.7   WiMt  prtorWas  may  ttw  Sacralary 


In  any  fiscal  year,  the  Secretary  may 
establish  priorities  for  one  or  more  of 
the  types  of  projects  described  in  1 380.3 
by  publishing  a  notice  in  die  Fedoral 


(Authority:  Sec.  12(c)  of  the  Act  2»  U.8.C 
711(c)) 

S3MJ    WiMt raguMfons sp^ly? 

The  following  regulations  apply  to  the 
Program  of  fecial  Projects  and 
Demonstrations  for  Providing  Supported 
Employment  Services  to  Individiials 
with  Severe  Handicaps  and  Technical 
Assistance  Projects: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants),  Part  75 
(Direct  Grant  Programs).  Part  77 
(Definitions  that  Apply  to  Department 
Regulations),  and  Part  78  (Education 
Appeal  Board). 

(b)  The  regdations  in  this  Part  38a 

(c)  Hie  regulations  in  34  CFR  368L47. 

(Authority:  29  U.S.C  7ll(<g  aad  7778(d)) . 


i  3N.9    What  dsflnmons  apply? 

(a)  The  foOowdog  term  used  in  this 
part  is  defined  in  34  CFR  Put  363: 
Supported  employment 

(b)  The  following  terms  used  in  this 
part  are  defined  in  34  CFR  Part  360: 
Designated  State  imit 
Rehabilitation  facility 

Severely  handicapped  individual 

(c)  Other  definition.  The  following 
definition  also  applies  to  this  part: 
ni^aditionally  time-limited  post- 
empleyment  services"  aaeans  services 
that  are  needed  to  support  aad  maintain 
an  individual  with  severe  handicaps  in 
employment  and  are  provided  for  a 
period  not  to  exceed  18  months  before 
tran^on  is  made  to  extended  services. 

(Authority:  29  U.S.C  777a(d)) 


ltak#  Ml  AWMll? 

S380.10   How  does  ttiaSscralaryavtfuate 


(a)  The  Secretary  evaluates  each 
application  on  the  basis  of  sdection 
criteria  described  in  H  38ail.  38ai2.  or 
380.13  of  this  part  The  maximum 
possible  score  for  eadh  criterion  is 
stated  in  parentheses  fbdowiog  the 
criterion.  The  number  of  points  awarded 
each  critericm  depends  on  how  well  the 
appUcant  meets  all  the  elements  ander 
that  criterion. 

(b)  The  Seeretaiy  awards  ap  to  100 
possible  points  for  these  selecdon 
criteria. 

(Authority:  29  U.S.C  777a(d)) 


{380.11 


(a)  Plan  of  operation.  (5  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  die  plan  of 
operation  for  the  project  including — 

(1)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administraHon  of 
the  project  and 

(2)  How  the  applicant  will  ensure  that 
project  participants  vAto  are  otherwise 
eligible  to  participate  are  selected 
without  regnd  to  race,  color,  national 
origin,  gender,  age,  or  handicapping 
condition. 

(b)  Quality  of  key  persormel.  (10 
p<rints) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qoalffications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project 
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•  (iii)  The  time  that  each  person 
referred  to  in  paragraph  (b)(1)  (i)  and  (ii) 
of  this  section  will  commit  to  the  project 
and 

(iv)  How  the  applicant  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  condition. 

(2)  To  determine  personnel 
qualifications  under  paragraph  (b)(1)  (i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

(i)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project 
and 

(ii)  Any  other  qualifications  that 
pertain  to  die  quality  of  the  project. 

(c)  Budget  and  cost-effectiveness.  (10 
points]  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project 

(d)  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  appUcation  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  to  the  project;  and 

(2)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources.  (10  points) 
The  Secretary  reviews  each  ap[>lication 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project  including  facilities, 
equipment  and  supplies. 

(f)  Capacity  to  achieve  lasting 
statewide  change.  (15  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  whether  the 
applicant  has  the  capacity  to  achieve 
lasting  statewide  change  by  converting 
existing  programs  that  do  not  provide 
supported  employment  services  to 
individuals  with  severe  handicaps  to 
programs  that  do  provide  these  services. 

(2)  The  Secretary  determines  the 
extent  to  which — 

(i)  The  applicant  has  responsibility  for 
programs  to  be  changed  or  is  able  to 
assure  that  program  change  will  occur; 

(ii)  The  project  resources  will  be  used 
to  change  how  existing  service  funds  are 
spent,  not  to  supplant  those  funds;  and 

(iii)  A  sufficient  number  of  service   ■ 
programs  and  work  opportunities  can  be 
developed  within  the  project  period  to 
achieve  statewide  change. 

(g)  Project  design.  (20  points) 

•   (1)  The  Secretary  reviews  each 
application  to  assess  the  quality  of  the 
project  design  and  approach. 


(2)  The  Secretary  determines  the 
extent  to  which — 

(i)  The  applicant  has  cleariy  defined 
the  services  and  service  delivery  system 
that  will  result  horn  the  project  and  has 
analyzed  in  detail  how  these  differ  from 
current  services  and  the  current  ^rvice 
delivery  systems; 

(ii)  All  relevant  barriers  to 
implementing  the  proposed  statewide 
change  are  identified  and  appropriate 
strategies  are  proposed  for  eliminating 
those  barriers; 

(iii)  The  project  will  employ  a  multi- 
faceted  and  systematic  approach  to 
achieving  project  objectives  through 
such  means  as  dissemination  of 
information,  training  and  technical 
assistance,  start-up  of  new  programs, 
and  developnent  of  incentives  for 
employer  participation;  and 

(iv)  The  project  is  designed  to  develop 
a  range  of  service  approaches  that  are 
appropriate  for^the  variety  of 
employment  opportunities  in  the  State. 

(h)  Participation  and  coordination.  (15 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  whether  the 
proposed  project  provides  for 
coordination  with  and  participation  of 
all  affected  groups  and  agencies. 

(2)  The  Secretary  determines  the 
extent  to  which — 

(i)  Individuals  with  severe  handicaps, 
their  parents  or  other  representatives, 
and  potential  employers  are  involved  in 
project  planning  and  decision-making; 
and 

(ii)  All  State  agencies  whose 
cooperation  and  participation  are 
necessary  for  statewide  implementation 
of  supported  employment  projects  are 
actively  collaborating  in  project 
management.  These  agencies  may 
include  those  responsible  for  secondary 
special  education,  vocational 
rehabilitation,  and  day  services  for 
individuals  with  developmental 
disabilities,  as  well  as  private  agencies 
and  rehabilitation  facilities. 

(i)  Impact  on  other  States.  (5  points) 

(1)  The  Secretary  reviews  each 
application  to  assess  the  impact  the 
proposed  project  will  have  on  other 
States. 

(2)  The  Secretary  determines  the 
extent  to  which — 

(i)  The  proposed  project  design  can  be 
used  by  other  States;  and 

(ii)  The  applicant  will  disseminate  its 
project  results  to  other  States. 

(Authority:  29  U.S.C.  777a(a}(l)  and  777a(d)) 

§  380. 1 2    Wturt  selection  criteria  does  ttte 
Secretary  use  for  Community-Based 
Supported  Employment  projects? 

(a)  Plan  of  operation.  (10  points)  The 
Secretary  reviews  each  application  in 


accordance  with  the  criterion  in 
§  380.11(a). 

(b)  Quality  of  key  personnel.  (10 
points)  The  Secretary  reviews  each 
application  in  accordance  with  the 
criterion  in  S  380.11(b). 

(c)  Budget  and  cost-effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  in  accordance  with  the 
criterion  in  §  380.11(c). 

(d)  Evaluation  plan.  (5  points]  The 
Secretary  reviews  each  application  in 
accordance  with  the  criterion  in 

S  380.11(d). 

(e)  Adequacy  of  resources.  (10  points] 
The  Secretary  reviews  each  application 
in  accordance  with  the  criterion  in 

§  380.11(e). 

(f)  Impact.  (25  points)  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  which  the  proposed  project 
will  enhance  the  capacity  of  local, 
community-based  programs  to  provide 
supported  employment  services  to 
individuals  with  severe  handicaps, 
including — 

(1)  The  contribution  that  the  project 
findings  or  results  will  make  to  current 
knowledge  or  practice;  and 

(2)  The  extent  to  which  findings  and 
results  will  be  disseminated  to  service 
providers  in  order  to  expand  and        { 
improve  the  provision  of  supported 
employment  services. 

(g)  Innovativeness.  (30  points)  (1)  The 
Secretary  reviews  each  application  to 
assess  whether  the  proposed  project  is 
likely  to  contribute  to  the  development 
and  use  of  innovative  approaches  for 
improving  and  expanding  the  provision 
of  supported  employment  services  to 
individuals  with  severe  handicaps. 

(2)  The  Secretary  determines  the 
extent  to  which  the  proposed  project — 

(i)  Builds  upon  cun-ent  model 
practices  and  research  findings; 

(ii)  Uses  unique  strategies  and 
approaches  that  can  be  incorporated 
into  effective  service  delivery  models; 
and 

(iii)  Demonstrates  how  the  innovative 
strategies  and  approaches  address 
important  service  delivery  problems. 

(Authority:  29  U.S.C  777a(d)) 

§380.13    What  selection  criteria  does  thr 
Secretary  use  for  Technical  Assistance 
Supported  Employment  projects? 

(a)  Plan  of  operation.  (10  points]  The 
Secretary  reviews  each  application  on 
the  basis  of  the  criterion  in  §  380.11(a). 

(b)  Quality  of  key  personnel  (20 
points)  The  Secretary  reviews  each 
application  on  the  basis  of  the  criterion 
in  §  380.11(b). 

(c)  Budget  and  cost-effectiveness.  (10 
points]  The  Secretary  reviews  each 
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application  on  the  basis  of  the  criterion 
in  §  380.11(c). 

(d)  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  apphcation  on 
the  basis  of  the  criterion  in  i  380.11(d). 

(e)  Adequacy  of  resources.  (5  points) 
The  Secretary  reviews  each  application 
on  the  basis  of  the  criterion  in 

§  380.11(e). 

(f)  Evidence  of  need.  (20  points). 

(1)  The  Secretary  reviews  each 
application  to  assess  whether  the  need 
for  the  proposed  technical  assistance 
has  been  adequately  justified. 

(2)  The  Secretary  determines  the 
extent  to  which  the  application — 

(i)  Describes  the  technical  assistance 
needs  to  be  addressed  by  the  project; 

(ii)  Describes  how  the  applicant 
identified  those  needs; 

(iii)  Describes  how  those  needs  will 
be  met  by  the  project;  and 

(iv)  Describes  the  benefits  to  be 
gained  by  meeting  those  needs. 

(g)  Project  design.  (20  points). 

(1)  The  Secretary  reviews  each 
application  to  evaluate  the  quahty  of  the 
proposed  technical  assistance  project 
design. 

(2)  The  Secretary  determines  the 
extent  to  which — 

(i)  The  technical  assistance  objectives 
are  designed  to  meet  the  identified 
needs  and  are  clearly  defined, 
measurable,  and  achievable;  j 

(ii)  The  content  of  the  proposed  < 
technical  assistance  and  instructional 
approach  are  appropriate  for  the  project 
participants. 

(3)  The  Secretary  determines  the 
extent  to  which  each  application 
provides  for — 


(i)  A  method  for  gaining  the 
participation  of  prospective  target 
populations  in  need  of  technical 
assistance; 

(ii)  Innovative  procedures  for 
disseminating  information  and  imparting 
skills  to  project  participants;  and 

(iii)  Use  of  current  research  findings 
and  information  on  model  practices  in 
providing  the  technical  assistance. 

(h)  Participation.  (5  points). 

(1)  The  Secretary  reviews  each 
application  to  determine  whether  the 
pit>posed  project  provides  for 
participation  by  individuals  with  severe 
handicaps,  parents  or  other 
representatives  of  individuals  with 
severe  handicaps,  recipients  of  technical 
assistance,  and  other  individuals  and 
agencies  affected  by  the  project. 

(2)  The  Secretary  determines  the 
extent  to  which — 

(i)  The  project  objectives  and 
proposed  activities  to  attain  project 
objectives  are  related  to  the 
employment  needs  of  individuals  with 
severe  handicaps;  and 

(ii)  The  applicant  proposes  to  involve 
individuals  with  severe  handicaps, 
potential  employers,  and  other 
concerned  individuals  in  project 
planning,  implementation,  and 
evaluation. 

(Authority:  29  U.S.C.  777a(d)(2)) 

938ai4    What ottMT factors do«* the 
Secretary  consider  in  reviewing  an 
application? 

In  addition  to  the  selection  criteria 
listed  in  §§  380.11,  380.12,  and  380.13,  the 
Secretary,  in  making  awards  under  this 
part,  considers  the  geographical 


distribution  of  projects  in  each  program 
category  throughout  the  country. 

(Authority:  29  U.S.C.  777a(a)(l)  and  777a(d) 

Subpart  C— What  Post-Award 
Conditions  Must  Be  Met  by  a  Grantee? 

S3«0.20    What  arc  tha  information 
GoNaction  and  faporting  ra<)ulraiTwnta  for 
Slatawida  Supportad  Emptoymant 
dafflonatration  and  Communlty-Saaad 
Supported  Employmant  grantaaa? 

Recipients  of  Statewide  Supported 
Employment  demonstration  grants  and 
Community-Based  Supported 
Employment  grants  shall  collect  and 
report  to  the  Secretary  annually  the 
following  information — 

(a)  The  number  of  individuals  with 
severe  handicaps  receiving  services 
from  the  grantee; 

(b)  The  average  cost  of  providing 
services  to  those  individuals;  and 

(c)  The  average  wage  paid  to  those 
individuals. 

(Authority:  29  U.S.C.  777a(d)(3)(A)) 

$380^1    What  are  ttia  information 
collactlon  and  reporting  requirawanta  for 
Tadmleal  Aaaiatanca  Supported 
Employmant  grantaaa? 

Recipients  of  Technical  Assistance 
Supported  Employment  grants  shall 
collect  and  report  to  the  Secretary 
annually  the  following  information — 

(a)  The  nature  of  technical  assistance 
activities  undertaken;  and 

(b)  A  description  of  areas  where 
additional  technical  assistance  is 
needed. 

(Authority:  29  U.S.C.  777a(d)(3)(B)) 
[FR  Doc.  88-9679  Filed  5-2-88: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 


National  Highway  Traffic  Safety, 
Administration 

49  CFR  Part  511 


Adjudicative  Procedures;  Automotive 
Fuel  Economy  Enforcement 

aqency:  National  Highway  Trafflc 
Safety  Administration.  DOT. 
ACTION:  Final  rule;  technical 
amendment. 

summary:  Since  the  National  Highway 
Traffic  Safety  Administration 
promulgated  49  CFR  Part  511.  its 
regulation  governing  adjudicative 
proceedings  pursuant  to  section  508(a) 
of  the  Motor  Vehicle  Information  and 
Cost  Savings  Act  (15  U.S.C.  2008(a)). 
there  has  been  established  within  the 
Department  of  Transportation  an  Office 
of  Hearings  which  has  the  authority  to 
conduct  proceedings  under  section  508. 
The  purpose  of  this  rule  is  to  amend  Part 
511  solely  to  reflect  the  fact  that  the 
Office  of  Hearings  in  the  Department  of 
Transportation  will  now  be  responsible 
for  the  appointment  of  the  Presiding 
Officer  at  such  proceedings,  and  that  the 
Docket  Section  of  the  Office  of  the 
Secretary  of  Transportation  shall  be 
responsible  for  performing  the  duties 
which  Part  511  formerly  assigned  to  the 
Executive  Secretary  of  the  National 
Highway  Traffic  Safety  Administration, 
and  for  maintaining  the  docket  of 
proceedings  brought  piuvuant  to  section 
508. 

EFFECnVE  DATE  May  3, 1988. 

FOn  FURTHER  INFORMATION  CONTACT 

Eileen  Leahy.  Office  of  Chief  Counsel, 
NHTSA.  Room  5219,  400  Seventh  Street, 
SW..  Washington,  DC  20590  (202-366- 
5263). 

SUPPiEMENTARY  INFORMATION:  Section 
508(a)  of  the  Motor  Vehicle  Information 
and  Cost  Savings  Act  (15  U.S.C.  2008(a)) 
provides  that  there  is  a  right  to  an 
agency  hearing  on  the  record  prior  to  a 
determination  that  a  manufacturer  has 
violated  a  fiiei  economy  standard,  or 
that  any  person  has  violated  section 
507(a)(3)  of  the  Act.  15  U.S.C.  2007(a)(3). 
The  procedures  governing  the  conduct  of 
an  adjudicative  hearing  under  section 
508(a)  are  set  forth  at  Part  511  of  the 
regulations  of  the  National  Highway 
Traffic  Safety  Administration.  49  CFR 
Part  511. 

When  NHTSA  adopted  Part  511,  there 
was  no  office  within  the  Department  of 
Transportation  with  responsibility  for 
appointment  of  hearing  officers  to 
conduct  adjudicative  proceedings,  and 
for  carrying  out  administrative  functions 
associated  with  such  hearings. 


Accordingly,  Part  511  provided  that  the 
presiding  officer  at  adjudicative 
proceedings  would  be  appointed  by  the 
Director  of  the  Office  of  Administrative 
Law  Judges.  Office  of  Personnel 
Management.  49  CFR  511.3(9).  The  rule 
assigned  the  various  administrative 
functions,  such  as  the  filing  of  pleadings 
and  other  documents,  to  the  Executive 
Secretary  of  the  National  Highway 
Traffic  Safety  Administration,  and 
provided  that  the  docket  for  such 
proceedings  would  be  maintained  in 
NHTSA's  docket  section. 

There  is  now  within  the  Department 
of  Transportation  an  Office  of  Hearings, 
which  is  authorized  to  conduct  formal 
proceedings  under  the  Motor  Vehicle 
Information  and  Cost  Savings  Act. 
Therefore,  it  is  no  longer  necessary  to 
request  appointment  of  a  presiding 
officer  for  such  a  proceeding  throt^  the 
Office  of  Administrative  Law  Judges  of 
the  Office  of  Personnel  Management.  In 
addition,  because  the  Office  of  Hearings 
will  be  responsible  for  appointing  the 
presiding  officer,  that  office  shoidd  also 
l>e  responsible  for  the  other 
administrative  functions  formerly  vested 
in  the  Executive  Secretary  of  NHTSA, 
and  for  maintaining  the  docket  of  the 
proceedings.  Centralizing  these 
functions  in  one  office  will  best  ensure 
the,efficient  conduct  of  these 
proceedings. 

This  technical  amendment  merely 
conforms  NHTSA's  regulation  governing 
adjudicative  proceedings  to  a  change  in 
the  organization  of  the  Department  of 
Transportation  which  now  permits  the 
administration  of  such  proceedings  to  be 
centralized  in  one  office  within  the 
Department.  It  affects  only  the  agency's 
internal  procedures,  and  imposes  no 
obligations  or  responsibilities  on  any 
party,  nor  does  it  alter  any  existing 
obligations.  Accordingly.  NHTSA  finds 
for  good  cause  that  notice  and 
opportunity  for  comment  are 
unnecessary,  and  this  technical 
amendment  is  effective  on  the  date  this 
notice  is  published. 

The  amendments  to  Part  511,  set  forth 
below,  relate  solely  to  procedures  for 
the  conduct  of  proceedings  that  are 
governed  by  Sections  556  and  557  of 
Titl^  5,  United  States  Code,  and  thus  are 
not  covered  by  Executive  Order  12291 
and  the  Department  of  Transportation's 
regulatory  procedures.  For  the  same 
reasons,  NHTSA  has  determined  that 
this  technical  amendment  will  not 
significantly  affect  the  human 
environment,  after  consideration  in 
accordance  with  the  National 
Environmental  Policy  Act.  Likewise,  1 
hereby  cei  lify  lliat  this  technical 
amendment  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 


entities,  after  making  the  evaluations 
required  by  the  Regulatory  flexibility 
Act.  Finally.  NHTSA  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612.  and  has  determined  that 
the  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  49  CFR  Part  511 

Administrative  practice  and 
procedure.  Investigations,  Penalties. 

In  consideration  of  the  foregoing,  49 
CFR  Part  511  is  amended  as  set  forth 
below: 

PART  511— [AMENDED] 

1.  The  authority  citation  for  Part  511  is 
revised  to  read  as  follows: 

Authority:  15  U.S.C.  2002;  delegation  of 
authority  at  49  CFR  l.SO. 

2.  Section  511.3(a)(g)  and  (11)  are 
revised,  and  (a)(l3)  and  (14)  are  added 
to  read  as  follows: 

SS1 1.3    Definitions. 

*        *        *        •        • 

(a)  •  *  • 

(9)  The  term  "Presiding  Officer" 
means  the  person  who  conducts  an 
adjudicative  hearing  under  this  part, 
who  shall  be  an  administrative  law 
judge  qualified  under  title  5,  U.S.C., 
section  3105  and  assigned  by  the  Chief 
Administrative  Law  Judge,  Office  of 
Hearings,  United  States  Department  of 
Transportation. 

(11)  The  term  "Office  of  Hearings" 
means  the  Officer  of  Hearings, 
Department  of  Transportation. 

***** 

(13)  The  term  Chief  Administrative 
Law  Judge"  means  the  Chief 
Administrative  Law  Judge  of  the  Office 
of  Hearings.  Department  of 
Transportation. 

(14)  The  term  Docket  sections  means 
the  Docket  Section,  Office  of  the 
Secretary  of  Transportation. 

3.  Section  511.14(a)  is  revised  to  read 
as  follows: 

S  S1 1.14    Fonn  and  filing  of  documents. 

(a)  Piling.  Except  as  otherwise 
provided,  all  documents  submitted  to 
the  Administrator  or  a  Presiding  Officer 
shall  be  filed  with  the  Docket  Section, 
Office  of  the  Secretary.  Department  of 
Transportation,  Room  4107. 400  Seventh 
Street.  SW.,  Washington,  DC  20590. 
Documents  may  be  filed  in  person  or  by 
mail  and  shall  l>e  deemed  filed  on  the 
day  of  filing  or  mailing. 


4.  Section  511.16(a)  U  revised  to  read 
as  follows: 

f511.16(«)    Ssrvtoe. 

(a)  Mandatory  service.  Every 
docmnent  filed  with  the  Office  of 
Hearings  shall  be  served  upon  all 
parties  and  participants  to  a  proceeding, 
i.e..  Complaint  Counsel.  re8pondent(s), 
and  participants,  and  upon  the  Presiding 
Officer. 
*       *       •       •       • 

5.  Section  511.17  is  revised  to  read  as 
follows: 

9S11.17    PulMciMrtlcipatton. 

Participant  Status.  Any  person 
interested  in  a  proceeding  commenced 
pursuant  to  §  511.11  who  desires  to 
participate  in  the  proceeding,  shall  file 
with  the  Docket  Section  a  notice  of 
intention  to  participate  in  the  proceeding 
and  shall  serve  a  copy  of  such  notice  on 
each  party  to  the  proceeding.  A  notice  of 
intention  to  participate  shaU  be  filed  not 
later  than  the  commencement  of  the 
hearing.  Untimely  filings  will  not  be 
accepted  absent  a  determination  by  the 
Presiding  Officer  that  ^  person  making 
the  request  has  made  a  substantial 
showing  of  good  cause  for  failure  to  file 
on  time.  Any  person  who  files  a  notice 
to  participate  in  the  proceeding  as  a 
nonparty  shall  be  known  as  a 
"participant"  and  shall  have  the  rights 
specified  in  S  511.41(d). 

6.  Section  511.26(h)  is  revised  to  read 
as  follows: 

SS11.26    SetttamenL 

*,*•** 

(h)  Rejection.  If  the  Administrator 
rejects  an  offer  of  settlement,  the 
Administrator  shall  give  written  notice 
of  that  decision  and  the  reasons  therefor 
to  the  parties  and  the  Presiding  Officer. 
Promptly  thereafter,  the  Presiding 
Officer  shall  issue  an  order  notifying  the 
parties  of  the  resumption  of  the 
proceedings,  including  any 
modifications  to  the  schedule  resulting 
from  the  stay  of  the  proceedings. 
***** 

7.  Section  511.31(h)  is  revised  to  read 
as  follows: 


fiSIUI 


(h)  Service  and  filing  of  discovery.  All 
discovery  requests  and  written 
responses,  and  all  notices  of  the  taking 
of  testimony,  shall  be  filed  with  the 
Docket  Section  and  served  on  all  parties 
and  the  Presiding  Officer. 
*       *',*•*        * 

&  Section  511.35(e)(2)  is  revised  to 
read  as  follows: 


f  511.35   Testimony  upon  oral  examination. 
***** 

(e)  Transcription  and  filing  of 
testimony — 

•  •       •       *       * 

(2)  Certification  and  filing.  The 
official  reporter  shall  certify  on  the 
transcript  that  the  witness  was  duly 
sworn  and  that  the  transcript  is  a  true 
record  of  the  testimony  given  and 
corrections  made  by  the  wibiess.  The 
official  reporter  shall  then  seal  the 
transaipt  in  an  envelope  endorsed  with 
the  title  and  docket  number  of  the  action 
and  marked  'Testimony  of  [name  of 
witness]"  and  shall  promptly  fUe  the 
transcript  with  the  Docket  Section.  The 
Presidiiijg  Officer  shall  notify  all  parties 
of  the  filing  of  the  transcript  and  the 
Docket  Section  shall  furnish  a  copy  of 
the  transcript  to  any  parfy  or  to  the 
witness  upon  payment  of  reasonable 
charges  therefor. 
***** 

9.  Section  511.38(b)  is  revised  to  read 
as  follows: 

SS1 1.38    Subpenas. 

*  *        *        •        * 

(b)  Form.  A  subpena  shall  identify  the 
action  with  which  it  is  connected;  shall 
specify  the  person  to  w^om  it  is 
addressed  and  the  date,  time  and  place 
for  compliance  with  its  provisions;  and 
shall  be  issued  by  order  of  the  Presiding 
Officer  and  signed  by  the  Chief 
Administrative  Law  Judge  or  by  the 
Presiding  Officer.  A  subpena  duces 
tecum  shall  specify  the  books,  papers, 
documents  or  other  materials  or  data- 
compilations  to  be  produced. 
***** 

10.  Section  511.42(e)  is  revised  to  read 
as  follows: 


9  S1 1.42 
Officef 


Powers  and  duties  of  Presiding 


(e)  Disqualification  of  Presiding 
Officer.  (1)  When  a  Presiding  Officer 
deems  himself  or  herself  disqualified  to 
preside  in  a  particular  proceeding,  he  or 
she  shall  withdraw  by  notice  on  the 
record  and  shall  notify  the  Chief 
Administrative  Law  Judge  of  the 
withdrawal. 

(2)  Whenever,  for  any  reason,  any 
party  shall  deem  the  Presiding  Officer  to 
be  disqualified  to  preside,  or  to  continue 
to  preside,  in  a  particular  proceeding, 
that  party  may  file  with  the  Chief 
Administrative  Law  Judge  a  motion  to 
disqualify  and  remove,  supported  by 
affidavit(s)  setting  forth  the  alleged 
grounds  for  disqualification.  A  copy  of 
the  motion  and  supporting  a£fidavit(s) 
shall  be  served  by  the  Chief 
Administrative  Law  Judge  on  the 


Presiding  Officer  whose  removal  is 
sought.  The  Presiding  Officer  shall  have 
ten  (10)  days  from  service  to  reply  in 
writing.  Such  motion  shall  not  stay  the 
proceeding  unless  otherwise  ordered  by 
the  Presiding  Officer  or  the 
Administrator.  If  the  Presiding  Officer 
does  not  disquaUfy  himself  or  herself, 
the  Administrator  will  determine  the 
vaUdify  of  the  grounds  alleged,  either 
directly  or  on  the  report  of  another 
Presiding  Officer  appointed  to  conduct  a 
hearing  for  that  purpose,  and  shall  in  the 
event  of  disqualification  take 
appropriate  action,  by  assigning  another 
{^siding  Officer  or  requesting 
assignment  of  another  Administrative 
Law  Judge  through  the  Office  of 
Hearings. 

11.  Section  511.48  is  revised  to  read  as 
follows: 

SS11.48    Official doefcsl 

(a)  The  official  docket  in  adjudicatory 
proceedings  will  be  maintained  in  the 
Docket  Section.  Office  of  the  Secretary, 
Room  4107,  400  Seventh  Street  SW.. 
Washington,  DC  20590,  and  will  be 
available  for  inspection  during  normal 
working  hours  (9K)0  a.QL-5;00  p.m.) 
Monday  through  Friday. 

(b)  Fees  for  production  or  disclosure 
of  records  contained  in  the  official 
docket  shall  be  levied  as  prescribed  in 
the  Department  of  Transportation's 
regulations  on  PubUc  Availabilify  of 
Information  (49  CFR  Part  7). 

12.  Section  511.67  is  revised  to  read  as 
follows: 

SS1 1.67    Setdsmsnt order. 

If.  in  accordance  with  this  subpart  the 
Administrator  allows  a  settlement  of  a 
case  of  violation  of  an  average  fuel 
economy  standard,  an  order  of 
settlement  shall  be  issued,  setting  out 
the  terms  of  the  settlement,  and 
containing  a  brief  discussion  of  the 
factors  underlying  the  exercise  of  the 
Administrator's  discretion  in  allowing 
the  settlement,  including  a  discussion  of 
comments  received  under  S  511.65.  If  the 
Administrator  rejects  a  petition  for 
settlement,  the  Administrator  shall  give 
written  notice  of  the  rejection  and  the 
reasons  for  the  rejection  to  the  parties 
and  the  Presiding  Officer. 

13.  Section  511.73(b)  is  revised  to  read 
as  follows: 

SS1 1.73    Written  appearances. 

***** 

(b)  Any  person  who  has  previously 
appeared  in  a  proceeding  may  withdraw 
his  or  her  appearance  by  filing  a  written 
notice  of  withdrawal  of  appearance  with 
the  Docket  Section.  The  notice  of 
withdrawal  shall  state  the  name. 
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address,  and  telephone  mimber 
(including  area  code)  of  the  peraon 
withdrawing  the  appewance.  far  whom 
the  appearance  was  made,  aad  the 
elective  date  of  the  withdrawal  of  the 
appearance,  and  such  notice  of 
withdrawal  shall  be  Hied  within  five  (5) 
days  of  the  effective  date  of  the 
withdrawal  of  the  appearance. 

14.  Section  511.75(a}  is  revised  to  read 
as  follows: 

9  511.7S    Persons  not  attorneys. 

(a)  Any  person  wdio  a  not  an  attorney 
at  law  may  be  admitted  to  appear  in  an 
adjudicative  proceeding  if  that  person 
files  proof  to  the  satisfection  of  the 
Presiding  Officer  that  be  or  she 
possesses  the  necessary  legal,  technical 
or  other  qualifications  to  render 
valuable  service  in  the  proceeding  and 
is  otherwise  competent  to  advise  and 
assist  in  the  presentation  of  matters  oi 
the  proceedings.  An  application  by  a 
person  not  an  attorney  at  law  to  a{^>ear 
in  a  proceeding  shall  be  submitted  in 
writing  to  the  Docket  Section,  not  later 
than  thirty  (3(4  days  prior  to  the  hearing 
in  the  proceedings.  The  application  shaU 
set  forth  the  applicant's  qualifications  to 
appear  in  the  proceedings. 
•        •        *        *        • 

15.  Section  511.78  (eMl).  (2Mii).  (3).  (4) 
and  (5)  are  revised  to  read  as  follows: 

9  511.7t  ProNblted  conMnunicaflone. 


(e)  Procedures  for  handling  prohibited 
ex  parte  communication.  (1)  Prohibited 


writteB  0K  porto  commndcatkHi.  To  the 
extent  possible,  a  prohibited  written  «x 
parte  commnnfauitian  received  by  any 
NHTSA  employee  shall  be  forwarded  to 
the  Docket  Section  rather  than  to  a 
decisionmaker.  A  prohibited  written  ex 
parte  commiuacation  which  reaches  a 
decisioomaker  shall  be  forwarded  by 
the  decisioMBaker  to  the  Docket 
Section.  If  the  circumstances  in  which  a 
prohibited  ex  parte  Mrritten 
communication  was  made  are  not 
apparent  inm  the  coaununicatioB  itself, 
a  statement  deacriUng  those 
circumstances  ahall  be  Corwarded  widi 
the  commimication. 

(2)  Prohibited  oral  ex  parte 
communication.*  *  * 

(ii]  In  the  event  oi  a  prohibited  oral  ex 
parte  communicati4Hi..the  dedsionmaker 
shall  forward  to  the  Docket  Section  a 
dated  statement  containing  such  of  the 
following  information  as  is  known  to 
him/hen 

(A)  The  title  and  docket  number  of  the 
proceeding; 

(B)  The  name  and  address  of  the 
person  making  the  conaramcation  and 
his/her  relationship  (if  any)  to  the 
parties  to  the  proceeding: 

(C)  The  date  and  time  of  the 
communication,  its  duration,  and  the 
circumstances  (telephone  call,  personal 
interview,  etc.)  under  wliich  it  was 
made: 

(D)  A  brief  statement  of  the  substance 
of  the  matters  discussed; 

(E)  Whether  the  peraon  making  the 
communicatiqp  persisted  in  doing  so 


after  befaig  advised  that  the 
communication  was  prohibited. 

(3)  All  communicatiaas  and 
statements  forwarded  to  the  Dodcet 
Section  under  tiiis  section  shall  be 
placed  in  the  public  file  which  shall  be 
associated  with,  but  not  made  a  part  of. 
the  record  of  the  prooeedfaigB.  to  which 
the  communication  or  statement 
pertains. 

(4)  Service  on  parties.  The 
Admkiiatrator  shall  serve  a  copy  of  each 
communication  and  statement 
forwarded  under  this  section  on  all 
parties  to  the  proceedings.  However,  if 
the  parties  are  numerous,  or  if  other 
circumstances  satisfy  the  Administrator 
that  service  of  the  communication  or 
statement  would  be  unduly  burdensome, 
he  or  she  may.  hi  lieu  of  service,  notify 
aH  parties  in  writing  fliat  the 
communication  or  statement  has  been 
made  and  filed  and  that  it  is  available 
for  inspection  and  Copying. 

(5)  Service  on  maker.  The 
Administrator  shall  forward  to  the 
person  who  made  the  prohibited  ex 
parte  oommunicatioB  a  oopy  of  each 
cooununication  or  statement  filed  under 
this  section. 

*        *        •        •        • 

Issued  on  April  29,  IMS. 
Diane  ILStBsd. 

Administrator. 

[FR  Doc.  88-6017  Hied  S-2-88: 8:45  am] 
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Missouri: 

1-800-392-7711 

Kansas: 

1-800-432-2934 

NEW  YORK,  NY 

WHEN: 

June  13;  at  1:00  p.m. 

WHERE: 

Room  305C, 

26  Federal  Plaza, 
New  York,  NY 
RESERVATIONS:  Call  Arlene  Shapiro  or  Stephen  Colon  at 
the  New  York  Federal  Information  Center, 
212-264-4610. 


Agricultural  Marketing  Service 

RULES 

Milk  marketing  orders: 

Southwest  Plains.  15795 
PROPOSED  RULES 

Marketing  orders;  expenses  and  rates  of  assessment,  15850 
Milk  marketing  orders: 
Southern  Michigan.  15851 

NOTICES 

Meetings: 
Flue-Cured  Tobacco  Advisory  Committee,  15884 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Fanners  Home 
Administration 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Centers  for  Disease  Control 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Acquired  Immunodeficiency  Syndrome  (AIDS) — 
School  health  education  to  prevent  spread  of  AIDS, 

State  and  local  programs,  15880 
School  health  education  to  prevent  spread  of  AIDS. 
national  pro-ams.  15881 

Coast  Guard 

RULES 

Dangerous  cargoes: 
Liquid  hazardous  wastes  (bulk)  for  incineration  at  sea, 
15826 

Commerce  Department 

See  National  Oceanic  aad  Atmospheric  Administration 

Commission  on  Merchant  Marine  and  Defense 

NOTICES 

Meetings,  15865 
(2  doctmients) 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Export  visa  requirements;  certification,  waivers,  etc.: 
Uruguay. 15866 

Commodity  Futures  Trading  Commission 

NOTICES 

Contract  market  proposals: 

Minneapolis  Grain  Exchange — 
*        Oats.  15866 

Defense,  Commission  on  Merchant  Marine  and 

See  Commission  on  Merchant  Marine  and  Defense 

Defense  Department 

See  also  Navy  Department 

NOTICES 

Meetings: 
DIA  Defense  Intelligence  College  Board  of  Visitors.  15867 
DIA  Scientific  Advisory  Committee.  1.S887 
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Privacy  Act;  systems  of  records.  15886 
Senior  Executive  Service: 
Inspector  General  Performance  Review  Board; 
membership.  15868 

Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exportation  and  importation: 
Distrigas  Corp..  15869 

Energy  Department 

See  also  Economic  Regulatory  Administration;  Federal 

Energy  Regulatory  Conunission 
RUUS 
State  energy  conservation  program  and  energy  extension 

service  grant  program;  class  deviation.  15801 

Environmental  Protection  Agency 

RULES 

Grants,  State  and  local  assistance: 

Construction  of  wastewater  treatment  works,  15820 
Pesticide  programs: 
Registration  procedures  and  data  requirements,  15952 
Technical  amendments.  15998 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricidtural  commodities: 
Chemicals  without  current  food  use  registrations;  aramite 
{2-{p-tert-butylphenoxy)-i8opropyl  2-chloroethyl 
sulfite),  etc..  15823 
Fluazifop-butyl.  15824 
Iprodione.  15826 
Lactic  acid.  15825 
Triflumizole,  15812 
PROPOSED  RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Definitions  and  interpretations,  etc. — 

Marjoram,  15854 
Methidathion,  15855 
Toxic  substances: 
Asbestos;  information  release,  15857 

NOTICES 

Water  pollution' control;  sole  source  aquifer  designations: 
Ohio.  15876 

Executive  Office  of  the  President 

See  Presidential  Documents 

Farmers  Home  Administration 

RULES 

Program  regulations: 
Account  servicing  policies.  15797 
Security  servicing  for  multiple  housing  loans,  15800 
Servicing  and  collections — 

Deferral  of  existing  loans,  15799 

Loan  and  grant  programs;  interest  rate  change.  15798 

PROPOSED  RULES 

Program  regulations: 
Business  and  industrial  guaranteed  loan  program; 
exceptions  list  reduction.  15852 
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Federal  Communications  Commission 

NOTICES 

Meetings:  Sunshine  Act,  15946 

Federal  Energy  Regulatory  Commission 

RULES 

Electric  Consumers  Protection  Act;  interpretations,  15802 
Electric  utilities  (Federal  Power  Act): 
Hydroelectric  licenses — 
Information  availability  to  publia  etc.,  15804 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  Blings,  etc.: 

Florida  Power  &  Light  Co.  et  al,  15871 
Environmental  statements:  availability,  etc.: 

Northeast  U.S.  Pipeline  Projects:  technical  conference, 
15870 
Natural  gas  certificate  filings: 

Tennessee  Gas  Pipeline  Co.  et  al.,  15871 
Applications,  hearings,  determinations,  etc.: 

Consolidated  Gas  Transmission  Corp.,  15874 

Eastern  Shore  Natural  Gas  Co.,  15874 

Natural  Gas  Pipeline  Co.  of  America,  15874 

Northwest  Pipeline  Corp.,  15874 

Southern  Natural  Gas  Co.,  15875 

Swift  Creek  Power  Co.,  Inc.,  15875 

Texas  Eastern  Transmission  Corp.,  15876 


Federal  Highway  Administration 

RULES 

Motor  carrier  safety  standards;  technical  amendments, 

15845 
NOTICES 

Environmental  statements:  notice  of  intent 
Lewis/Greenup  Coimties,  KY,  15944 


Federal  Maritime  Commission 

PROPOSED  RULES 

Maritime  carriers  and  related  activities  in  foreign 
commerce: 
Service  contracts;  most-favored-shipper  provisions,  15863 

NOTICES 

Agreements  filed,  etc.,  15878 

Federal  Reserve  System 

RULES 

Authority  delegations: 

General  Counsel,  15801 
NOTICES 

Applications,  hearings,  determinations,  etc.: 
Chase  Manhattan  Corp..  15879 
First  Chicago  Corp.  et  al.,  15879 
Pro  Group,  Ina,  et  al.,  15880 

Federal  Trade  Commission 

NOTICES 

Meetings:  Sunshine  Act,  15946 
Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Esmopal;  injection,  15812 
PROPOSED  RULES 
Human  drugs: 

Sunscreen  products  (OTC);  administrative  record 
reopened,  15853 


NOTICES 

Animal  drugs,  feeds,  and  related  products: 
Mattox  &  Moore,  Inc.;  esmopal;  approval  withdrawn, 

15885 
Sulfamethazine  in  food-producing  animals,  15886 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control;  Food  and  Drug 

Administration;  Health  Care  Financing  Administration; 
National  Institutes  of  Health;  Social  Security 
Administration 

Health  Care  nnandng  Administration 

PROPOSED  RULES 

Medicaid: 
QualiRed  severely  impaired  individuals  who  work; 
eligibUity.  15857 

Housing  and  Urban  Development  Department 

RULES 

Mortgage  and  loan  insurance  programs: 
Multifamily  housing  projects — 

Rent  control,  15813 
Rent  supplements;  Federal  tenant  selection  preferences, 
15818 

Indian  Affairs  Bureau 

NOTICES 

Irrigation  projects;  operation  and  maintenance  charges: 
Salt  River  bidian  Irrigation  Project,  AZ,  15895 

Interior  Department 

See  Indian  Affairs  Bureau;  Land  Management  Bureau; 
National  Park  Service;  Reclamation  Bureau;  Surface 
Mining  Reclamation  and  Enforcement  Office 

International  Trade  Commission 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 

15902 
Import  investigations: 
Granular  polytetrafluoroethylene  resin  from  Italy  and 

Japan,  15902 
Reclosable  plastic  bags  and  tubing,  15903 
Meetings;  Sunshine  Act  15946 
(2  documents] 

Interstate  Commerce  Commission 

RULES 

Practice  and  procedure: 
Commission  proceedings;  filings  of  pleadings, 
applications,  etc.;  copies  requirement 
Correction,  15849 

Justice  Department 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Special  Counsel  for  immigration-Related  Unfair 
Employment  Practices,  15904 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 

San  Bernardino  County,  CA,  15896 
Realty  actions:  sales,  leases,  etc: 

Wyoming,  15896 

Merchant  Marine  and  Defense,  Commission  on 

See  Commission  on  Merchant  Marine  and  Defense 


National  Foundation  on  the  ArU  and  the  Humanities 

NOTICES 

Meetings: 
Humanities  Panel,  15904 

National  Institute  for  Occupational  Safety  and  Health 
See  Centers  for  Disease  Control 

National  Institutes  of  Health 

NOTICES 
Meetings: 
National  Cancer  Institute,  15890 
National  Heart,  Lung,  and  Blood  Institute,  15893, 15894 

(4  documents] 
National  Institute  of  Child  Health  and  Human 
Development,  15890 
(2  documents] 
National  Institute  of  Environmental  Health  Sciences, 

15891 
National  Institute  on  Aging,  15891 

•  National  Library  of  Medicine,  15892 
Research  Grants  Division  study  sections,  15892 

National  Oceanic  and  Atmospheric  Administration 

RULES 

J  Fishery  conservation  and  management: 

Ocean  salmon  off  coasts  of  Washington,  Oregon,  and 
California,  16002 
NOTICES 

Permits: 
Marine  mammals,  15864 
(3  documents] 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Big  Thicket  National  Preserve,  TX,  15901 
Meetings: 

Delta  Region  Preservation  Commission,  15901 

National  Transportation  Safety  Board 

RULES 

Transportation  accident/incident  hearings  and  reports; 
practice  rules,  15846 

Navy  Department 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 
15869 

Nuclear  Regulatory  Commission 

NOTICES 

Operating  licenses  amendments:  no  signiHcant  hazards 
considerations: 
Biweekly  notices,  15905 

Applications,  hearings,  determinations,  etc.: 
Georgia  Power  Co.  et  al.,  15930 
Iowa  Electric  Light  &  Power  Co.  et  al.,  15931 

•  Toledo  Edison  Co.  et  al.,  15932 
Yankee  Atomic  Electric  Co.,  15933 

Personnel  Management  Office 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
15934 


Presidential  Documents 

PROCLAMATIONS 

Generalized  System  of  Preferences: 

Amendments  (Proc.  5805),  15785 
Special  observances: 

Trauma  Awareness  Month,  National  (Proc.  5806),  15793 

Public  Health  Service 

See  Centers  for  Disease  Control;  Food  and  Drug 
Administration;  National  Institutes  of  Health 

Reclamation  Bureau 

NOTICES 

Contract  negotiations: 
Quarterly  status  tabulation  of  water  service  and 
repayment,  15897 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  15934.  15935 

(2  documents) 
Cincinnati  Stock  Exchange,  15937 
Midwest  Stock  Exchange,  15937 

Applications,  hearings,  determinations,  etc.: 
Bear  Stems  Secured  Investors  Inc.,  15939 
Public  utility  holding  company  filings,  15942 
Rodney  Square  Benchmark  U.S.  Treasury  Fund,  Inc.,  et 
al.,  15942 

Social  Security  Administration 

NOTICES 

Grants:  availability,  etc.: 
Research  demonstration  program,  16020 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Initial  and  permanent  regulatory  programs: 
Individual  civil  penalties,  16016 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  also  Coast  Guard;  Federal  Highway  Administration 

RULES 

Organization,  functions,  and  authority  delegations: 

Federal  Highway  Administrator  et  al.,  15844 
NOTICES 

Aviation  proceedings: 
Logan  International  Airport,  Boston,  MA:  landing  fee 
structure  complaints  review  responsibility,  15943 
Committees;  establishment,  renewal,  termination,  etc.: 
Commercial  Space  Transportation  Advisory  Committee, 
15944 
Meetings: 
Commercial  Space  Transportation  Advisory  Committee, 
15944 

Veterans  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
15945 


VI 
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Title  3  - 

The  President 


Presidential  Documents 


Proclamation  5805  of  April  29,  1988 

Amendiiig  tibe  Gennalized  System  of  Preferences 

By  the  President  of  the  United  States  of  America 

A  ProdamatioD 

1.  Pursuant  to  subsections  501(1)  and  (4),  502(c)(2),  and  sections  504  and  604  of 
the  Trade  Act  of  1974,  as  amended  (the  Trade  Act)  (19  U.S.C.  2461(1)  and  (4). 
2462(c)(2),  2464,  and  2483),  I  have  determined  that  it  is  appropriate  to  termi- 
nate the  preferential  tariff  treatment  under  the  Generalized  System  of  Prefer- 
ences (GSP)  for  articles  that  are  currentiy  eligible  for  such  treatment  and  that 
are  imported  from  Hong  Kong,  the  Republic  of  Korea,  Singapore,  and  Taiwan. 
I  have  determined  that  these  countries  are  sufficiently  advanced  in  economic 
development  and  improved  in  trade  competitiveness  that  continued  preferen- 
tial treatment  under  the  GSP  is  not  warranted. 

2.  Subsections  501(1)  and  (4)  of  tiie  Trade  Act  provide  that,  in  affording  duty- 
free treatment  under  the  GSP,  the  President  shall  have  due  regard  for  the 
effect  such  action  will  have  on  furthering  the  economic  development  of 
developing  coimtries  and  the  extent  of  the  beneticiary  developing  country's 
competitiveness  with  respect  to  eligible  articles.  Subsection  502(c)(2)  provides 
that,  in  determining  whether  to  designate  any  country  a  beneficiary  develop- 
ing countiy  under  fiiis  section,  the  President  shall  take  into  account  the  level 
of  economic  development  of  such  country.  Section  504  authorizes  the  Presi- 
dent to  withdraw,  suspend,  or  limit  the  application  of  duty-free  treatment 
under  the  GSP  with  respect  to  any  article  or  to  any  country  upon  consider- 
ation of  the  factors  set  forth  in  sections  501  and  502(c)  of  the  Trade  Act. 

3.  Pursuant  to  subsection  504(f)  of  the  Trade  Act  (19  U.S.C.  2464(f)).  I  have 
determined  that  it  is  appropriate  to  terminate  the  preferential  tariff  treatment 
under  the  GSP  for  articles  that  are  currentiy  eligible  for  such  treatment  and 
tiiat  are  imported  from  Bahrain,  Bermuda,  Brunei  Darussalam,  and  Nauru. 
Such  termination  is  the  result  of  my  determination  that  the  per  capita  gross 
nati(mal  product  for  each  such  country  for  calendar  year  1985  (calculated  on 
the  basis  of  the  best  available  information,  including  that  of  the  World  Bank) 
exceeds  the  applicable  limit  provided  in  subsection  504(f). 

4.  Subsection  504(f)  iNt)vide8  that  if  the  President  determines  that  the  per 
capita  gross  national  product  (calculated  on  the  basis  of  the  best  available 
information,  including  that  of  the  World  Bank)  for  any  beneficiary  country  for 
a  calendar  year  subsequent  to  1984  exceeds  the  applicable  limit  for  the 
detomination  year  in  question,  sodi  country  shall  not  be  treated  as  a  benefici- 
ary developmg  countiy  imder  this  Act  after  the  close  of  a  2-year  period. 

5.  Previously,  two  of  these  countries,  Brunei  Darussalam  and  Singapore,  were 
designated  at  members  of  an  association  of  countries  treated  as  one  country 
for  purposes  of  section  503(bK2)  of  the  Trade  Act,  as  amended  (19  U.S.C. 
2463(b)(2)).  In  order  to  take  into  account  the  termination  of  benefits  under  the 
GSP  for  articles  imported  from  these  two  countries,  I  have  determined  that  it 
is  appropriate  to  terminate  the  designations  of  Brunei  Darussalam  and  Singa- 
pore as  members  of  ASEAN  and  to  modify  general  headnote  3(e)(v)(A)  to  the 
Tariff  Schedules  of  tiie  United  States  (TSUS)  (19  U.S.C.  1202)  to  reflect  such 
termination.  Further,  in  order  to  reflect  the  termination  of  benefits  under  the 
GSP  for  articles  imported  from  Hong  Kong,  the  Republic  of  Korea,  Singapore, 
and  Taiwan,  I  have  determined  that  it  is  appropriate  to  delete  from  general 
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headnote  3(e)(v)(D)  to  the  TSUS  and  from  the  pertinent  TSUS  items  all 
references  to  particular  products  of  these  countries  which  are  currrently 
excluded  from  preferential  tariff  treatment  under  the  GSP. 

6.  Section  604  of  the  Trade  Act  authorizes  the  President  to  embody  in  the 
TSUS  the  substance  of  the  relevant  provisions  of  that  Act,  of  other  acts 
affecting  import  treatment,  and  of  actions  taken  thereunder. 

NOW,  THEREFORE.  I,  RONALD  REAGAN.  President  of  the  United  States  of 
America,  acting  under  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States  of  America,  including  but  not  limited  to  Title  V  and 
section  604  of  the  Trade  Act,  do  proclaim  that: 

(1)  General  headnote  3(e)(v)(A)  to  the  TSUS.  setting  forth  those  countriesr 
whose  products  are  eligible  for  duty-firee  treatment  under  the  GSP,  is  modi- 
fied— 

(a)  by  deleting  "Bahrain",  "Brunei  Darussalam",  and  "Nauru"  from  the  enu- 
meration of  independent  coimtries.  by  deleting  "Bermuda"  from  the  enumera- 
tion of  non-independent  countries  and  territories,  and  by  deleting  "Brunei" 
from  the  enumeration  of  members  of  the  Association  of  South  East  Asian 
Nations  (ASEAN)  and  hy  inserting  "except  Brunei  Darussalam"  after  "Asso- 
ciation of  South  East  Asian  Nations  (ASEAN)";  and 

(b)  by  deleting  "Korea,  RepubUc  of,  "Singapore",  and  "Taiwan"  from  the 
enumeration  of  independent  countries  and  by  deleting  "Hong  Kong"  from  the 
enumeration  of  non-independent  countries  and  territories,  by  deleting  "Singa- 
pore" firom  the  enumeration  of  members  of  the  Association  of  South  East 
Asian  Nations  (ASEAN)  except  Brunei  Darussalam,  and  by  modifying  "Asso- 
ciation of  South  East  Asian  Nations  (ASEAN)  except  Brunei  Darussalam"  to 
read  "Association  of  South  East  Asian  Nations  (ASEAN)  except  Brunei 
Darussalam  and  Singapore". 

(2)  No  article  the  product  of  any  such  country  and  imported  into  the  United 
States  after  the  effective  dates  of  this  Proclamation  shall  be  eligible  for 
preferential  tariff  treatment  under  the  GSP. 

(3)  General  headnote  3(e)(v)(D)  to  the  TSUS.  listing  those  articles  that  are 
eligible  for  benefits  of  the  GSP  except  when  imported  from  the  beneficiary 
Countries  listed  opposite  the  enumerated  TSUS  items  for  those  articles,  is 
modified  as  provided  in  Annex  I  to  this  Proclamation. 

(4)  The  Rates  of  Duty  Special  column  for  each  of  the  TSUS  items  enimierated 
in  Annex  II  to  this  Proclamation  is  modified:  (a)  by  deleting  from  such  column 
for  such  TSUS  items  the  symbol  "A*"  in  parentheses,  and  (b)  by  inserting  in 
such  column  the  symbol  "A"  in  lieu  thereof. 

(5)  (a)  Paragraph  (l)(a)  of  this  Proclamation  shall  be  effective  with  respect  to 
articles  entered,  or  withdrawn  from  warehouse  for  consumption,  on  or  after 
July  1, 1988. 

(b)  Paragraphs  (l)(b),  (3),  and  (4)  of  this  Proclamation  shall  be  effective  with 
respect  to  articles  entered,  or  withdrawn  from  warehouse  for  consumption,  on 
or  after  January  1, 1989. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-ninth  day 
of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twelfth. 


a 


cnAJ»Ai)s. 


\  <JL«oa^<K^ 


ANNEX  I 

Modifications  to  General  Headnote  3(e) (v)(D)  of  the  TbUS 

General  headnote  3(e) (v)(D)  is  modified — 

(a)  by  deleting  tlie  following  TSUS  item  numbers  and  the  countries  set 
opposite  these  numbers: 


202.66 

Taiwan 

.204.10 

Taiwan 

206.30 

Taiwan 

206.9b 

Taiwan 

207.09 

Taiwan 

222.50 

Taiwan 

240.1^4 

Taiwan 

256.60 

Republic 

of 

Korea 

337.40 

iHong  Kong 
•Republic  of 

Korea 

355.81 

Taiwan 

386.14 

Taiwan 

389 . 6 1 

iHong  Kong 
'Taiwan 

408.72 

iRepublic 
'Taiwan 

of 

Korea 

413.24 

Republic 

of 

Korea 

416.45 

Taiwan 

421.06 

Taiwan 

439.50 

Singapore 

445.42 

Taiwan 

532.22 

iRepublic 
'Taiwan 

of 

Korea 

534.11 

Taiwan 

534.84 

Taiwan 

534.91 

Taiwan 

544.51 

Taiwan 

545.67 

Taiwan 

545.87 

Taiwan 

547.37 

Taiwan 

610.65 

Republic 

of 

Korea 

610.70 

Taiwan 

610.62 

iRepublic 
'Taiwan 

of 

Korea 

610.86 

iRepublic 
'Taiwan 

of 

Korea 

610.88 

Taiwan 

613.18 

Taiwan 

642.14 

Republic 

of 

Korea 

642.16 

Republic 

of 

Korea 

642.17 

Republic 

of 

Korea 

642.19 

Republic 

of 

Korea 

646.30 

Republic 

of 

Korea 

646.32 

Republic 

of 

Korea 

646.65 

Taiwan 

646.72 

Taiwan 

64b. 92 

Taiwan 

646.95 

Taiwan 

646.97 

Taiwan 

647.03 

Taiwan 

647.05 

Taiwan 

646.60 

646.85 
648.95 
648.97 
649.37 
650.21 
650.87 

650.69 

651.21 
651.31 
b51.37 

651.46 

b51.48 
651.49 
b51.55 
652.03 
652.24 
b52.60 
652.72 

653.00 

653.35 
653.37 
653-38 
653.39 
653.45 
653-48 
653-52 
653-90 

653-93 
653-94 
b53-96 
b53-99 
654.00 
654.25 

b54.30 

654.35 
654.40 
654.45 
654.50 

654.60 

654.65 
654.75 
657.24 
657-25 


Korea 
Korea 


iHong  Kong 
'Taiwan 

Taiwan 

Taiwan 

Taiwan 

Taiwan 

Taiwan 

Hong  Kong 
(Hong  Kong 
'Taiwan 

Taiwan 

Taiwan 

Taiwan 

•Republic  of  Korea 
'Taiwan 

Taiwan 

Taiwan 

Taiwan 

Republic  of  Korea 

Taiwan 

Taiwan 

Republic  of 

{Republic  of 
Singapore 
Taiwan 

Taiwan 

Taiwan 

Taiwan 

Taiwan 

Taiwan 

Taiwan 

Taiwan 

Hong  Kong 

Taiwan 

Republic  of  Korea 

Taiwan 

Taiwan 

Taiwan 

Taiwan 

iRepublic  of  Korea 
'Taiwan 

Taiwan 

Taiwan 

Taiwan 

Taiwan 
iHong  Kong 
'Taiwan 

Taiwan 

Taiwan 

Taiwan 

Taiwan 


15788 

Federal  Register  /  Vol'.  53.  No.  86  /  Wednesday,  May 

4. 1988  /  iH-esidential  Documents 

ANNEX  I  (con.) 
-2- 

(a) (con. 

) 

657.35 

Taiwan 

685.31 

•Republic  of  Korea 
•Taiwan 

657.10 

Taiwan 

657.60 

Taiwan 

685.39 

•Hong  Kong 
'Republic  of  Korea 

660.97 

Singapore 

661.09 

Singapore 

(Hong  Kong 

661.35 

Republic  of  Korea 

685.10 

<hepublic  of  Korea 

661.91 

iHong  Kong 
'Taiwan 

685.65 

(Taiwan 
Singapore 

672.16 

Taiwan 

685.73 

Hong  Kong 

671.31 

Taiwan 

686.16 

Taiwan 

671.31 

Taiwan 

68b. 30 

Taiwan 

671.35 

Taiwan 

686.90 

Republic  of  Korea 

671.12 

Taiwan 

688.10 

Taiwan 

676.20 

Taiwan 

688.32 

Republic  of  Korea 

(Hong  Kong 

688.31 

Hong  Kong 

676.30 

^Republic  of 

Korea 

688.11 

•Hong  Kong 
'Taiwan 

(Taiwan 

680.11 

Taiwan 

692.60 

Taiwan 

680.19 

Taiwan 

696.10 

Taiwan 

680.25 

Taiwan 

69b. 35 

Taiwan 

680.62 

Singapore 

696.10 

Taiwan 

682.37 

Taiwan 

69b. 50 

Republic  of  Korea 

682.55 

Singapore 

703.72 

Taiwan 

•Republic  of 
'Taiwan 

Korea 

705.82 

Taiwan 

683.01 

705.83 

Taiwan 

683.32 

Hong  Kong 

700.15 

Hong  Kong 

683.70 

iHong  Kong 
'Taiwan 

7O0.6I 

•Hong  Kong 
'Taiwan 

663.60 

Hong  Kong 

7U8.15 

Taiwan 

681.10 

Taiwan 

708.17 

Hong  Kong 

•Republic  of 
'Singapore 

Korea 

709.10 

Hong  Kong 

681.25 

710.72 

Taiwan 

/  ,         ,, 

681.35 

Hong  Kong 

(Hong  Kong 

iHong  Kong 
'Taiwan 

722.08 

^Republic  of  Korea 

681.18 

(Taiwan 

681.53 

Taiwan 

(Hong  Kong 

•Republic  of 
•Taiwan 

Korea 

722.11 

<Republic  of  Korea 

681.58 

(Taiwan 

681.59 

"•Hong  Kong 
•Taiwan 

725.01 

Republic  of  Korea 

7^5.03 

Republic  of  Korea 

•Republic  of 
'Taiwan 

Korea 

725.32 

Taiwan 

681.70 

725.16 

•Republic  of  Korea 
'Taiwan 

685.06 

Taiwan 

(Hong  Kong 

725.50 

Taiwan 

685.11 

<Republic  of 

Korea, 

72b. 25 

Taiwan 

(Taiwan 

727.11 

Taiwan 

(Hong  Kong 

727.23 

Taiwan 

685.16 

^Republic  of 

Korea 

727.25 

Taiwan 

(Taiwan 

727.35 

Taiwan 

685.18 

Republic  of 

Korea 

727.11 

Taiwan 

685.22 

•Hong  Kong 
'Republic  of 

727.17 

Taiwan 

Korea 

727.59 

Taiwan 

685.25 

•Republic  of 
'Taiwan 

Korea 

727.65 

Taiwan 

727.70 

Taiwan 

(Hong  Kong 

727.86 

Taiwan 

685.28 

<Republic  of 

Korea 

728.22 

Taiwan 

(Taiwan 

730.91 

Republic  of  Korea 
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(a)(con.) 

731.70 

Taiwan 

715.15 

Ta 

732.52 

Taiwan 

715.70 

Ta 

732.60 

Taiwan 

750.20 

Ta 

732.62 

Taiwan 

750.22 

Ta 

731.10 

Taiwan 

750.10 

Ho 

731.15 

Taiwan 

750.15 

•  Re 
'Ta 

731.20 

Taiwan 

731.25 

Hong  Kong 

750.17 

Ta 

731.77 

•Republic  of 
•Taiwan 

Korea 

750.65 

Ta 

750.70 

Ta 

731.86 

Taiwan 

751.05 

Ta 

731.87 

Taiwan 

^ 

751.22 

Ta 

731.88 

Taiwan 

755.25 

Ho 

731.91 

Taiwan 

771.11 

Ta 

735.07 

Republic  of 

Korea 

771.13 

Ta 

735.09 

•Republic  of 
'Taiwan 

Korea 

771.15 

Ta 

772.06 

Ta 

735.10 

Taiwan 

772.16 

•  Ho 
'Ta 

735.11 

Taiwan 

735.12 

Taiwan 

772.20 

Ta 

735.20 

•Republic  of 
•Taiwan 

Korea 

772.35 

Ta 

772.60 

Re 

737.11 

Hong  Kong 

772.80 

Ta 

737.16 

Hong  Kong 

772.95 

Ta 

737.23 

Hong  Kong 

772.97 

Ta 

737.30 

Republic  of 

Korea 

773.05 

Ta 

737.12 

Republic  of 

Korea 

773.10 

Ta 

737.60 

Taiwan 

771.15 

ho 

737.65 

Taiwan 

771.50 

Ta 

737.80 

Hong  Kong 

771.51 

Ta 

737.93 

Taiwan 

771.53 

Ta 

737.96 

Hong  Kong 

771.56 

Ta 

737.98 

•Hong  Kong 
•Taiwan 

771.58 

.Re 
'Ta 

710.12 

Hong  Kong 

790.03 

Ta 

710.13 

Hong  Kong 

790.10 

Ta 

710.39 

Taiwan 

790.39 

Ta 

* 

(Hong  Kong 

790.55 

Ta 

710.11 

<Republic  of 

Korea 

790.60 

Ta 

(Taiwan 

790.70 

Re 

711.25 
711.50 

Hong  Kong 
Hong  Kong 

791.15 

•  Ho 
'Re 

715.32 

Taiwan 

■ 

791.60 

Ta 

iwan 

iwan 

iwan 

iwan 

ng  Kong 

public  of  Korea 

iwan 

iwan 

iwan 

iwan 

iwan 

iwan 

ng  Kong 

iwan 

iwan 

iwan 

iwan 

ng  Kong 

iwan 

iwan 

iwan 

public  of  Korea 

iwan 

iwan 

iwan 

iwan 

iwan 

ng  Kong 

iwan 

iwan 

iwan 

iwan 

public  of  Korea 

iwan 

iwan 

iwan 

iwan 

iwan 

iwan 

public  of  Korea 

ng  Kong 

public  of  Korea 

iwan 


(b)  by  deleting  the  following  countries  opposite  the  following  TbUS  items; 


533.30 
515.53 
610.81 
651.08 
661.06 
661.10 
676.15 


•Republic  of  Korea 
'Taiwan 

Taiwan 

•Republic  of  Korea 
•Taiwan 

Taiwan 
(Hong  Kong 
'Taiwan 

Taiwan 

•Republic  of  Korea 
(Taiwan 


o7b.56 

678.50 

b82.60 

6b5.33 


ihong  Kong 
Republic  of  Korea 
Taiwan 
IHong  Kong 
Republic  of  Korea 
Singapore 
Taiwan 
•hong  Kong 
'Taiwan 

{Republic  of  Korea 
Singapore 
Taiwan 
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(b){con.) 

6b5.90 

Taiwan 

688.12 

Taiwan 

688.17 

Taiwan 

688.18 

Taiwan 

(Hong  Kong 

688.42 

{Republic  of 
(Taiwan     « 

Korea 

692.32 

•Republic  of 
'Taiwan 

Korea 

72U.45 

Republic  of 

Korea 

727.29 

Taiwan 

727.39 

Taiwan 

^ 

740.11 

Hong  Kong 

740.14 

Hong  Kong 

740.15 

Hong  Kong 

772.51 

iRepublic  of 
'Taiwan 

Korea 
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ANNEX    II 

Modifications  in  the  TSUS  of  an  Article's  Preferential 
t      Tariff  Treatment  Designation  under  the  GSP 

For  the  following  TSUS  itfims  in  the  Rates  of  Duty  Special  column  delete 
the  symbol  "A*"  and  insert  an  "A"  in  lieu  thereof: 


202.6b 
204.40 
206.30 
206.98 
207.09 
222.50 
240.14 
256.60 
337.40 
355.81 
386.14 
389.61 
408.72 
413.24 
416.45 
421.06 
439.50 
445.42 
532.22 
534.11 
534.84 
534.91 
544.51 
545.67 
545.87 
547.37 
bio. 65 

bio. 70 

610.82 
610.66 
610.68 
613.18 
642.14 
642.16 
642.17 
642.19 
646.30 
646.32 
646.65 
646.72 
'646.92 
646.95 
646.97 
647.03 
647.05 
648.80 
648.65 
648.95 
648.97 
649.37 
650.21 
650.87 
650.89 
651.21 


651.31 
651.37 
651.46 
651.48 
651.49 
651.55 
652.03 
652.24 
652.60 
652.72 
653.00 
653-35 
653.37 
653.38 
653.39 
653.45 
653.46 
653.52 
653.90 
653.93 
653.94 
653.96 
653.99 
654.00 
654.25 
654.30 
654.35 
654.40 
554.45 
654.50 
654.60 
654.65 
654.75 
657.24 
657.25 
657.35 
657.40 
657.80 
660.97 
661.09 
661.35 
661.94 
672.16 
674.31 
674.34 
674.35 
674.42 
676.20 
676.30 
680.14 
680.19 
680.25 
680.62 
682.37 


682.55 
683.01 
683.32 
683.70 
683.80 
684.10 
684.25 
684.35 
684.48 
684.53 
684.58 
684.59 
684.70 
685.06 
685.14 
685.16 
685.18 
685.22 
685.25 
685.28 
685.31 
685.39 
685.40 
665.65 
685.73 
686.18 
686.30 
666.90 
688.10 
688.32 
688.34 
688.41 
692.60 
696.10 
696.35 
696.40 
696.50 
703.72 
705.82 
705.83 
706.45 
706.61 
708.45 
708.47 
709.40 
710.72 
722.08 
722.11 
725.01 
725.03 
725.32 
725.46 
725.50 
726.25 


727.11 
727.23 
727.25 
.  727.35 
727.41 
727.47 
727.59 
727.65 
727.70 
727.86 
726.22 
730.94 
731.70 
732.52 
732. bO 
732.02 
734.10 
734.15 
734.20 
734.25 
734.77 
734.8b 
734.87 
734.68 
734.91 
735.07 
735.09 
735.10 
735.11 
735.12 
735.20 
737.14 
737.16 
737.23 
737.30 
737.42 
737. bO 
737.65 
737.60 
737.93 
737.9b 
737.98 
740.12 
74U.13 
740.39 
740.41 

741.25 
741.50 
745.32 
745.45 
745.70 
750.20 
750.22 
750.40 
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750.45 
750. i»7 
750.65 
750.70 
751.05 
751.22 
755.25 
771. Ml 
771. K3 
771.45 
772.06 
772.16 
772.20 
772.35 
772.60 
772.80 
772.95 
772.97 
773.05 
773.10 
774.45 
774.50 
774.51 
774.53 
774.56 
774.58 
790.03 
790.10 
790.39 
790.55 
790.60 
790.70 
791.15 
791.60 

(FR  Doc.  89-10001 
Filed  5-2-88:  2:14  pm] 
Billing  code  3196-(n-C 
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Presidential  Documents 


Proclamation  5806  of  April  29,  1988 

National  Trauma  Awareness  Month,  1988 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

We  can  do  a  great  deal  of  good  for  ourselves  and  our  fellow  Americans  the 
more  we  realize  the  toll  traumatic  injury  takes  each  year  in  our  country — and 
the  more  we  understand  that  the  extent  of  this  toll  is  unnecessary,  unaccept- 
able, and  preventable.  National  Trauma  Awareness  Month  is  an  excellent 
chance  for  all  of  us  to  learn  and  to  do  more  about  the  prevention  and 
treatment  of  traumatic  injury. 

Traumatic  injury  is  a  major  public  health  problem  that  mainly  affects  young 
people;  it  kills  more  Americans  before  age  34  than  do  all  diseases  combined. 
Each  year,  some  140,000  citizens  lose  their  lives  to  traumatic  injury,  and 
400,000  suffer  severe  and  often  permanently  disabling  brain  or  spinal  cord 
injury.  Some  of  the  many  causes  include  motor  vehicle-related  injuries, 
murder,  suicide,  and  falls. 

It  is  up  to  all  of  us  to  learn  how  to  reduce  the  risk  of  traumatic  injury  to 
ourselves  and  our  children.  Citizens  can  initiate  behavior  changes  and  sustain 
them,  and  volunteer  groups,  civic  organizations,  private  businesses,  health 
care  providers,  researchers,  academia,  and  government  can  all  help  discover 
and  implement  new  and  more  ej^ective  ways  of  preventing  and  treating 
traumatic  injury  and  of  assisting  victims  and  their  families.  Let  us  always 
remember  that  our  efforts  in  this  regard  will  be  a  blessing  to  ourselves,  our 
famiUes.  and  our  neighbors. 

The  Congress,  by  House  Joint  Resolution  373,  has  designated  May  1988  as 
"National  Traiuna  Awareness  Month"  and  authorized  and  requested  the 
President  to  issue  a  proclamation  in  observance  of  this  occasion. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  month  of  May  1988  as  National  Trauma 
Awareness  Month.  I  urge  the  people  of  the  United  States  to  observe  this 
month  with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-ninth  day 
of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twelfth. 


(5 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatofy  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  ttw  Superinterxlent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 

WOOK. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  MarfccUng  Service 

7  CFR  Part  1106 

[Docket  Na  AO-210-A47] 

Milk  in  the  Southwest  Plains  Marketing 
Area;  Order  Amending  ttie  Order 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

summary:  This  action  amends  the 
Southwest  Hains  order  by  revising  the 
pool  plant  provisions  to  provide  that  a 
distributing  plant,  which  is  located  in 
the  marketing  area  and  packages  and 
distributes  primarily  asepticaUy 
processed  (UHT)  fluid  milk  products,  be 
a  fully  regulated  plant  under  such  order 
regaitiless  of  where  the  plant  sells  its 
fluid  milk  products.  The  changes  are 
based  on  a  proprietary  handler's 
proposal  that  was  considered  at  a  public 
hearing  held  in  Tulsa,  Oklahoma,  on 
February  17. 1988.  The  amendments  are 
necessary  to  reflect  current  marketing 
conditions  and  to  stabilize  the 
regulatory  and  pricing  situation  for  a 
UHT  plant  and  thereby  insure  orderly 
marketing  under  the  order.  Cooperative 
associations  representing  more  than  the 
required  two-thirds  of  the  market's  dairy 
fanners  have  indicated  their  support  for 
the  amended  order. 
EFFECmfE  OiCrE:  May  1, 198a 
FOR  FURTHER  INFORMATION  CONTACT 

John  F.  Borovies,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  Room  2968,  South 
Building.  P.O.  Box  96456,  Washington, 
DC  200gG-«456,  (202)  447-2089. 
SUPPtEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  January  13, 
1988:  published  January  19, 1988  (53  FR 
1370).    • 


Emergency  Final  Decision:  Issued 
March  29. 1988:  published  April  5, 1988 
(53  FR  11092). 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Southwest 
Plains  order  was  first  issued  and  when  it 
was  amended.  The  previous  findings 
and  determinations  are  hereby  ratified 
and  confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  Findings.  Pursuant  to  the 
provisions  of  the  Agricultural  Mariceting 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674],  and  the  appUcable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  Part  900).  a 
public  hearing  was  held  upon  certain 
proposed  amendments  to  the  tentative 
marketing  agreement  and  to  the  order 
regxilating  the  handling  of  milk  in  the 
Southwest  Plains  marketing  area. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

(2)  Hie  parity  prices  of  milk,  as 
determineid  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  area;  and 
the  minimum  prices  specified  in  the 
order  as  hereby  amended,  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest;  and 

(3)  The  said  order  as  hereby  amended 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity 
specified  in,  a  marketing  agreement 
upon  which  a  hearing  has  been  held. 

(b)  Additional  findings.  It  is  necessary 
in  the  public  interest  to  make  this  order 
amending  the  order  effective  not  later 
than  May  1, 1988.  Any  delay  beyond 
that  date  would  tend  to  disrupt  the 
orderly  marketing  of  milk  in  the 
marketing  area. 

The  provisions  of  this  order  are 
known  to  handlers.  The  emergency  final 
decision  of  the  Assistant  Secretary 


containing  all  amendment  provisions  of 
this  order  was  issued  on  March  29, 1968 
(53  FR  11092).  The  changes  effected  by 
this  order  will  not  require  extensive 
preparation  or  substantial  alteration  in 
the  method  of  operation  for  handlers.  In 
view  of  the  foregoing,  it  is  hereby  found 
and  determined  that  good  cause  exists 
for  making  this  order  amending  the 
order  effective  May  1, 1988,  and  that  it 
would  be  contrary  to  the  public  interest 
to  delay  the  effective  date  of  this  order 
for  30  days  after  its  publication  in  the 
Federal  Register.  (Sea  553(d). 
Administrative  Procedure  Act.  5  U.S.C. 
551-559). 

(c)  Determinations,  It  is  hereby 
determined  that: 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
specified  in  Sec.  8c  (9)  of  the  Act)  of 
more  than  50  percent  of  the  milk,  which 
is  mariceted  within  the  marketing  area, 
to  sign  a  proposed  marketing  agreement, 
tends  to  prevent  the  effectuation  of  the 
declared  policy  of  the  Act: 

(2)  The  issuance  of  this  order 
amending  the  order  is  the  only  practical 
means  pursuant  to  the  declared  poUcy  of 
the  Act  of  advancing  the  interests  of 
producers  as  defined  in  the  order;  and 

(3)  The  issuance  of  the  order  is 
approved  or  favored  by  at  least  two- 
thirds  of  the  producers  who  during  the 
determined  representative  period  were 
engaged  in  the  production  of  milk  for 
sale  in  the  marketing  area. 

list  of  Subjects  in  7  CFR  Part  1106 

Milk  marketing  orders.  Milk,  Dairy 
products. 

Order  Relative  to  Handling 

It  is  therefore  ordered.  That  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  Southwest  Plains 
marketing  area  shall  be  in  conformity  to 
and  in  compliance  with  the  terms  and 
conditions  of  the  aforesaid  order,  as 
amended,  and  as  hereby  further 
amended,  as  follows: 

PART  1106— MlUC  IN  THE 
SOUTHWEST  PLAINS  MARKETING 
AREA 

1.  The  authority  citation  for  7  CFR 
Part  1106  continues  to  read  as  follows: 

Authority:  Sees  1-19.  48  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

2.  In  S  1106.5,  paragraph  (c)  is  revised 
to  read  as  follows: 
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S  1108.5    Dtatrlbuting  plant 


(c)  From  whicli  there  is  route 
disposition  in  the  marketing  area  during 
the  month,  except  that  this  requirement 
shall  not  apply  to  a  distributing  plant 
described  in  §  1106.7(e). 

3.  Section  1106.7  is  revised  to  read  as 
follows: 

§1106.7    Pod  plant 

Except  as  provided  in  paragraph  (f)  of 
this  section,  "pool  plant"  means: 

(a)  A  distributing  plant  (other  than 
one  described  in  paragraph  (e)  of  this 
section),  from  which  during  the  month 
there  is: 

(1)  Total  route  disposition  (except 
filled  milk)  in  an  amount  not  less  than  50 
percent  of  the  total  quantity  of  fluid  milk 
products  (except  filled  milk)  received  at 
such  plant  including  producer  milk 
diverted  from  the  plant;  and 

(2)  Route  disposition  (except  filled 
milk)  in  the  marketing  area  in  an  amount 
not  less  than  10  percent  of  such  receipts. 

(b)  A  supply  plant  from  which  during 
the  month  not  less  than  50  percent  of  the 
total  quantity  of  milk  that  is  received 
from  dairy  farmers  (including  producer 
milk  diverted  from  Oie  plant  pursuant  to 
S  1106.13,  but  excluding  milk  diverted  to 
such  plant)  and  handlers  described  in 

§  1106.9(c)  is  transferred  or  diverted 
pursuant  to  paragraph  (b)(2)  of  this 
section  to  plants  described  in  paragraph 
(a)  or  (e)  of  this  section,  subject  to  the 
following: 

(1)  A  supply  plant  that  has  qualified 
as  a  pool  plant  during  each  of  the 
immediately  preceding  months  of 
September  through  January  shall 
continue  to  so  qualify  in  each  of  the 
following  months  of  February  through 
August  until  any  month  of  such  period  in 
which  less  than  20  percent  of  the  milk 
received  or  diverted  as  previously 
specified,  is  shipped  to  plants  described 
in  paragraph  (a)  or  (e)  of  this  section.  A 
plant  not  meeting  such  20  percent 
requirement  in  any  month  of  such 
February-August  period  shall  be 
qualified  in  any  remaining  month  (rf 
such  period  only  if  transfers  and 
deversions  pursuant  to  paragraph  (b)(2) 
of  this  section  to  plants  described  in 
paragraph  (a)  or  (e)  of  this  section  are 
not  less  than  50  percent  of  receipts  or 
diversions,  as  previously  specified. 

(2)  The  operator  of  a  supply  plant  that 
is  located  in  the  marketing  area  or  in  a 
county  adjacent  to  the  marketing  area 
may  include  milk  diverted  pursuant  to 

9 1106.13(c)  from  such  plant  to  plants 
described  in  paragraph  (a)  or  (e)  of  this 
section  as  quahfying  shipments  in 
meeting  the  supply  plant's  monthly 
shipping  percentages.  The  diverted  milk 
used  in  meeting  such  qualifying 


shipments  shall  be  limited  to  the  milk  of 
dairy  farmers  from  whom  at  least  one 
day's  production  is  physically  received 
during  the  month  at  such  supply  plant. 
Diversions  in  excess  of  three-fifths  of 
the  shipping  requirement  shall  not  be 
included  as  qualifying  shipments. 

(c)  Any  plant  located  in  the  marketing 
area  or  in  a  county  adjacent  to  the 
marketing  area  that  is  operated  by  a 
cooperative  association  if  pool  plant 
status  under  this  paragraph  is  requested 
by  the  cooperative  association  and 
during  the  month,  or  the  12-month  period 
ending  with  the  immediately  preceding 
month,  45  percent  or  more  of  the 
producer  milk  of  members  of  the 
cooperative  association  (and  any 
producer  milk  of  nonmembers  and 
members  of  another  cooperative 
association  which  may  be  marketed  by 
the  cooperative  association)  is 
physically  received  in  the  form  of  bulk 
fluid  milk  products  at  plants  specified  in 
paragraph  (a)  or  (e)  of  this  section  either 
directly  from  farms  or  by  transfer  from 
supply  plants  operated  by  the 
cooperative  association  and  from  plants 
of  the  cooperative  association  for  which 
pool  plant  status  has  been  requested 
under  this  paragraph  subject  to  the 
following  conditions: 

(1)  The  plant  does  not  qualify  as  a 
pool  plant  under  paragraph  (a),  (b)  or  (e) 
of  this  section  or  under  comparable 
provisions  of  another  Federal  order;  and 

(2)  The  plant  is  approved  by  a  duly 
constituted  regulatory  agency  for  the 
handling  of  milk  approved  for  fluid 
consumption  in  the  marketing  area. 

(d)  The  shipping  standards  in 
paragraphs  (b)  and  (c)  of  this  section 
may  be  increased  or  decreased 
temporarily  up  to  10  percentage  points 
by  the  Director  of  the  Dairy  Division  if 
the  Director  finds  such  revision  is 
necessary  to  obtain  needed  shipments 
or  to  prevent  uneconomic  shipments. 
Before  making  such  a  finding  the 
Director  shall  investigate  the  need  for 
revision,  either  at  the  Director's 
initiative  or  at  the  request  of  interested 
persons.  If  the  investigation  shows  that 
a  revision  might  be  appropriate,  the 
Director  shall  issue  a  notice  stating  that 
revision  is  being  considered  and  inviting 
data,  views,  and  arguments.  If  a  plant 
which  would  not  otherwise  qualify  as  a 
pool  plant  during  the  month  qualifies  as 
a  pool  plant  because  of  a  reduction  in 
shipping  standards  pursuant  to  this 
pfiragraph,  such  plant  shall  be  a  nonpool 
plant  for  such  month  if  the  operator  files 
a  written  request  for  nonpool  plant 
status  with  the  market  administrator  at 
the  time  the  report  is  filed  for  such  plant 
pursuant  to  { 1106.30. 

(e)  A  distributing  plant  that  meets  the 
following  conditions: 


(1)  The  plant  is  located  in  the 
marketing  area: 

(2)  The  plant  has  route  disposition 
(except  filled  milk)  during  the  month  in 
an  amount  not  less  than  50  percent  of 
the  total  quantity  of  fluid  milk  products 
(except  filled  milk)  received  at  such 
plant,  including  producer  milk  diverted 
from  such  plant;  and 

(3)  The  principal  activity  of  such  plant 
is  the  processing  and  distribution  of 
aseptically  processed  fluid  milk 
products. 

(f)  The  term  "pool  plant"  shall  not 
apply  to  the  foUowing  plants: 

(1)  A  producer-handler  plant  or 
governmental  agency  plant: 

(2)  A  distributing  plant  qualified 
pursuant  to  paragraph  (a)  of  this  section 
which  also  meets  the  pooling 
requirements  of  another  Federal  order 
and  from  which  there  is  a  greater 
quantity  of  route  disposition,  except 
filled  milk,  during  the  month  in  such 
other  Federal  order  marketing  area  than 
in  this  marketing  area,  except  that  if 
such  plant  was  subject  to  all  the 
provisions  of  this  part  in  the 
immediately  preceding  month,  it  shall 
continue  to  be  subject  to  all  the 
provisions  of  this  part  until  the  third 
consecutive  month  in  which  a  greater 
proportion  of  its  route  disposition, 
except  filled  milk,  is  made  in  such  other 
marketing  area  unless,  notwithstanding 
the  provisions  of  this  paragraph,  it  is 
regulated  under  such  other  order.  On  the 
basis  of  a  written  application  made  by 
the  plant  operator  at  least  15  days  prior 
to  the  date  for  which  a  determination  of 
the  Secretary  is  to  be  effective,  the 
Secretary  may  determine  that  the  route 
disposition  in  the  respective  marketing 
areas  to  be  used  for  purposes  of  this 
paragraph  shall  exclude  (for  a  specified 
period  of  time)  route  disposition  made 
under  limited  term  contracts  to 
governmental  bases  and  institutions; 

(3)  A  distributing  plant  qualified 
pursuant  to  paragraph  (a)  of  this  section 
which  also  meets  the  pooling 
requirements  of  another  Federal  order 
and  from  which  there  is  a  greater 
quantity  of  route  disposition,  except 
filled  milk,  during  the  month  in  this 
marketing  area  than  in  such  other 
Federal  order  marketing  area  but  which 
plant  is,  nevertheless,  fully  regulated 
under  such  other  Federal  order 

(4)  A  supply  plant  quaUfied  pursuant 
to  paragraph  (b)  of  this  section  which 
also  meets  the  pooling  requirements  of 
another  Federal  order  and  from  which 
greater  qualifying  shipments  are  made 
during  the  month  to  plants  regulated 
under  such  other  order  than  are  made  to 
plants  regulated  under  *ius  part; 


(5)  A  plant  qualified  pursuant  to 
paragraph  (b)  of  this  section  which  has 
automatic  pooling  status  under  another 
Federal  order  or 

(6)  That  portion  of  a  plant  that  is  not 
approved  by  a  duly  constituted 
reigulatory  agency  for  the  receiving, 
processing  or  packaging  of  any  fluid 
milk  product  for  fluid  disposition  and  is 
physically  separated  fit>m  the  portion  of 
the  plant  having  such  approval. 

Signed  at  Washington,  DC.  on  April  29. 
198& 

Karan  K.  Dariing. 

Deputy  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

(FR  Doc.  88-9912  Filed  5-3-88;  8:45  am] 
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Fanners  Home  Administration 
7  CFR  Part  1951 

Account  Servicing  Policies 

AQENCV:  Farmers  Home  Administration, 
USDA. 

ACnoN:  Final  rule. 

summary:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
regulations  to  eliminate  the  necessity  for 
borrowers  to  attempt  voluntary  debt 
adjustement  prior  to  being  considered 
for  deferral.  The  action  is  consistent 
with  loan  making  and  other  loan 
servicing  regulations,  and  is  necessary 
to  comply  with  the  Court  decision  in 
Coleman  v.  Lyng,  663  F.  Supp  1315  (DND 
1987).  The  intended  effect  is  to  provide  a 
more  rapid  response  to  applicant's 
requests,  assist  in  the  establishment  of  a 
positive  working  relationship  with  other 
lenders  and  achieve  greater  consistency 
with  other  FmHA  regulations. 
EFfECnvE  date:  May  4, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  E.  Boimet,  Senior  Loan  Officer, 
Farmer  Programs  Loan  Servicing  and 
Property  Management  Division,  Farmers 
Home  Administration.  USDA.  Room 
5444,  South  Agriculture  Building.  14th 
Street  and  Independence  Avenue,  SW., 
Washington.  DC  20250,  telephone  (202) 
475-4020. 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1,  which 
implements  Executive  Order  12291,  and 
has  been  determined  to  be  non-major, 
because  there  will  not  be  an  aimual 
effect  on  the  economy  of  $100  million  or 
more;  a  major  increase  in  cost  or  prices 
for  constmiers,  individual  industries. 
Federal,  State,  or  local  government 


agencies  or  geographic  regions:  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Intergovernmental  Consultation 

1.  For  the  reasons  set  forth  in  the  final 
rule  related  to  Notice  7  CFR  Part  3015. 
Subpart  V  (48  FR  29115,  June  24. 1983) 
and  FmHA  Instruction  1940-J, 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities"  (December  23. 1983), 
Emergency  Loans,  Farm  Operating 
Loans  and  Farm  Ownership  Loans  are 
excluded  from  the  scope  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

2.  The  Soil  and  Water  Loan  Program  is 
subject  to  the  provisions  of  Executive 
Order  12372  and  FmHA  Instruction 
1940-J. 

Programs  Affected 

These  changes  affect  the  following 
FmHA  programs  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance: 
10.404 — Emergency  Loans 
10.406— Farm  Opeating  Loans 
10.407 — Farm  Ownership  Loans 
10.416— Soil  and  Water  Loans 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940. 
Subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  the 
proposed  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
enviroiunent.  and  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969,  Pub.  L.  91-190.  an 
Environmental  Impact  Statement  is  not 
required. 

Discussion  of  Final  Rule 

On  November  20, 1987,  FmHA 
published  a  proposed  rule  in  the  Federal 
Register  (52  FR  44607-44608)  with  a 
comment  period  ending  December  21, 
1987.  No  comments  were  received.  The 
purpose  of  this  final  rule  is  to  eliminate 
regulation  inconsistencies  concerning 
voluntary  debt  adjustment  in  deferral 
processing.  The  current  FmHA 
procedure  contained  in  Subpart  A  of 
Part  1951,  S  1951.44(b)(5).  requires  that 
the  borrower  must  have  attempted 
voluntary  debt  adjustment  and/or 
rescheduling  of  payments  with  other 
creditors  in  accordance  with  Subpart  A 
of  Part  1903  in  order  to  be  considered  for 
a  deferral.  This  is  in  conflict  with  loan 


making  and  other  servicing  regulations 
where  negotiation  with  other  lenders 
occurs  after  considering  other  available 
servicing  techniques. 

Fanner  Programs  regulations  allow 
unequal,  balloon  or  partially  set-aside 
installments  without  first  attempting 
voluntary  debt  adjustment.  FmHA 
special  debt  set-aside  regulations  found 
in  Subpart  A  of  Part  1951, 1951.41,  allow 
for  a  partial  interest-free  set-aside  with 
debt  adjustment  of  the  other  creditors 
pursued  only  if  FmHA  authorities  are 
insufficient  to  produce  a  positive  cash 
flow. 

The  FmHA  voluntary  debt  adjustment 
regulation  found  in  Subpart  A  of  Part 
1903  states  that  it  is  not  the  policy  of 
FmHA  to  assist  borrowers  or  entities  in 
avoiding  the  payment  of  any  obligation, 
which  is  within  their  reasonable  ability 
to  pay  and  it  is  the  debtors' 
responsibility  to  negotiate  with  their 
creditors  after  considering  all  available 
resources  and  income. 

The  option  of  voluntary  debt 
adjustment  is  best  used  after  all 
servicing  options  are  tried  and  the 
borrower  still  needs  additional  help  to 
allow  the  farm  plan  to  cash  flow. 

The  final  rule  will  also  assist  in 
developing  positive  working 
relationships  with  the  other  lenders  and 
will  increase  the  incentive  for  them  to 
cooperate  in  debt  adjustments  after  the 
FmHA  has  attempted  to  assist  the 
borrower  to  the  full  extent  of  its 
authority.  Under  the  old  regulation,  the 
lenders  would  often  initially  refuse  to 
adjust  their  debts,  knowing  that  the 
FmHA  must  then  proceed  to  consider 
defenal  and  negotiate  for  adjustment 
only  when  the  plan  still  required  it. 

This  policy  will  not  directly  injure  the 
FmHA,  due  to  loan  interest  continuing  to 
accrue  during  the  deferral;  however,  it 
will  place  more  of  the  burden  and 
associated  loan  risk  of  debt  restructure 
on  the  Government  and  less  on  the  other 
lenders.  Nevertheless,  this  result  is 
necessary  to  comply  with  the  court 
decision  in  Coleman  v.  Lyng,  663  F.  Supp 
1315  (DND  1987).  which  states,  it  would 
be  arbitrary  and  capricious  for  FmHA  to 
have  a  regulation  which  attempts  to 
have  private  lenders  share  in  adjusting 
borrowers'  debts  before  borrowers  can 
qualify  for  an  FmHA  loan  deferral. 

List  of  SubjecU  In  7  CFR  Part  1951 

Accounting  servicing.  Credit,  Loan 
programs-Agriculture,  Loan  programs- 
Housing  and  community  development. 
Mortgages. 

Accordingly,  FmHA  amends  Chapter 
XVUI,  Title  7,  Code  of  Federal 
Regulations  as  follows: 
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PART  1951— SERVICINQ  AND 
COLLECTIONS 

1.  The  authority  citation  for  Part  1951 
continues  to  read  as  follows: 

Audiarity:  7  VS.C  1988: 4ZU.S.C  1410: 5 
U.S.C.  301:  7  CFR  2.23:  7  CFR  27a 

Sutipart  A    AGCounI  Secvldnf  PolteiM 

S  1451.44    [AmwMtedl 

2.  Section  1951.44  is  amended  by 
removing  paragraph  (bKS). 

£)ated:  March  21, 1888. 
VaKaLOaik. 
Administrator,  Farmers  Home 
Administration. 
[FR  Doc  88-8910  Piled  5-3-88;  8:45  am] 


7  CFR  Part  1951 


Loan  and  Grant  Programs;  Servicing 
and  CoMectlona 

AOENCV:  Farmers  Home  Administration, 
USDA. 

ACTKM:  Pinal  rule. 


:  The  Fanners  Home 
Administration  (FmHA)  amends  its 
Community  Facilities  loan  and  grant 
servicing  regulations  to  implement  part 
of  section  615  of  The  Agrioiltural  Credit 
Act  of  1987,  (Pub.  L 100-233).  This 
action  is  being  taken  to  comply  with 
section  615  of  Pub.  L 100-233,  which 
gives  certain  FmHA  Water  and  Waste 
Diqxual  (WWD)  and  Community 
Facility  (CF)  borrowers  a  choice  of  the 
interest  rate  on  their  loans.  Public  Law 
100-233  applies  to  WWD  and  CF  loans 
closed  or  approved  after  October  1, 
1981.  This  action  is  to  establish  the 
procedures  for  FmHA  to  service  those 
loans  closed  after  October  1, 1981,  when 
a  borrower  requests  a  change  of  the 
loan  interest  rate  as  author^ed  by  Pub. 
L  100-233. 
EFTicnvc  date:  May  4. 1988. 

FOR  FUKTNn  INFOfWMTION  CONTACT. 

Jerry  W.  Cooper,  Loan  SpeciaHst  Water 
and  Waste  Disposal  Division,  Fanners, 
Home  Admimstration,  USDA,  South 
Agriculture  Building.  Room  6328. 
Washington.  DC  202S0.  telephone:  (202) 
382-0589  or  Bonnie  Justice.  Loan 
Specialist.  Community  Facilities 
Division,  Farmers  Home  Administration. 
USDA,  South  Agriculture  Building, 
Room  8314,  Washington,  DC  20250. 
telephone:  (202)  382-149a 
supnaKNTARv  information:  This 
action  has  been  reviewed  under  USDA 
procedures  established  in  Departmental 
Regulation  1512-1,  which  implements 
'Executive  Order  12291.  and  has  been 
determined  to  be  "nonmajor"  since  the 


annual  effect  on  the  economy  is  less 
than  $100  million  and  there  will  be  no 
significant  increase  In  cost  or  prices  for 
consumers;  individual  industries; 
Federal.  State,  or  Local  government 
agencies;  or  geographic  regions. 
Furthermore,  there  will  be  no  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
maricets.  This  action  is  not  expected  to 
substantially  affect  budget  outlay  or  to 
affect  more  than  one  agency  or  to  be 
controversial.  The  net  result  is  expected 
to  provide  better  service  to  rural 
communities. 

These  programs/activities  are  listed 
in  the  Catalog  of  Federal  Dor;iestic 
Assistance  under  Nos.  10.418.  Water 
and  Waste  Disposal  Systems  for  Rural 
Communities,  and  10.423,  Community 
Facilities  I^oans,  and  are  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  Local 
officials.  (7  CFR  Part  3015.  Subpart  V,  48 
FR  29112.  Jnue  24. 1983.  and  7  CFR  Part 
1940,  Subpart  J,  "Intergovernmental 
Review  of  Farmers  Home 
Administration  Programs  and 
Activities"). 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G,  "Environmental  Programs." 
It  is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

This  action  implements  FmHA's 
servicing  of  loans  closed  since  October 
1, 1961.  These  loans  and  grants  assist  in 
financing  the  development  costs  of 
community  facilities  and  domestic  water 
and  waste  disposal  systems  to  rural 
communities  and  other  associations  of 
fanners,  ranchers,  rural  residents,  and 
other  rural  users. 

It  is  the  poUcy  of  this  Department  that 
rules  relating  to  public  property,  loans, 
grants,  benefits,  or  contracts  shall  be 
published  for  comment  notwithstanding 
the  exemption  in  5  U.S.C.  553  with 
respect  to  such  rules.  These 
amendments,  however,  are  not 
published  for  proposed  rulemaldng  since 
the  purpose  of  the  change  is  to  comply 
with  Pub.  L 100-233  and  any  delay 
would  be  contrary  to  the  public  interest. 

Public  Law  100-233  requires  that 
effective  October  1, 1961,  and  thereafter, 
upon  request  of  the  borrower,  the 
interest  rate  charged  by  FmHA  to  WWD 
and  CF  borrowers  shall  be  the  lower  of 


the  rates  in  effect  at  either  the  time  of 
loan  approval  or  loan  closing.  Until  Pub. 
L 100-233,  only,WWD  and  CF 
borrowers  whose  loans  were  closed 
after  November  12. 1983,  had  the  choice 
of  interest  rate  on  dieir  loans. 

FmHA  amends  Subpart  E  of  Part  19S1 
to  service  loans  closed  after  October  1. 
1981,  to  allow  borrowers  to  request  that 
their  interest  rate  be  dianged  and  to 
administratively  accomplish  the 
resulting  change  in  interest  rate  for 
WWD  and  CF  loans.  This  action  wiQ 
bring  existing  FmHA  Community 
Facility  regulations  into  compliance 
with  Pub.  L  100-233. 

FmHA  amends  Subpart  E  of  Part  1951 
by  revising  §  1951.221  to  audiorize  that, 
upon  request  of  the  borrower,  FmHA 
will  change  the  interest  rate  on  a  closed 
WWD  or  CF  loan. 

List  of  Subjects  in  7  CFR  Part  1951 

Account  servicing.  Grant  programs — 
Housing  and  community  development. 
Loan  pro^-ams — Hounng  and 
community  development.  Reporting 
requirements.  Rural  areas. 

Therefore,  Chapter  XVm,  Title  7. 
Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  1951— SERVICING  AND 
COLLECTIONS 

1.  The  authority  citation  for  I^urt  1951 
continues  to  read  as  follows: 

AudMcity:  7  U.S.C.  1888;  42  U.S.C  1480;  5 
U.S.C.  301;  7  CFR  2.23;  7  CFR  2.7a 

Subpart  E— Senridng  of  Community 
Program  Loans  and  Grants 

2.  In  fi  1951.221.  paragraphs  (a)  and 
(b)(1)  are  revised  read  as  follows: 


S  1951.221 


(a)  General  Effective  October  1, 1981, 
and  thereafter,  upon  request  of  the 
bmrower,  the  interest  rate  charged  by 
FmHA  to  water  and  waste  disposal  and 
community  facility  borrowers  shall  be 
the  lower  of  the  rates  in  effect  at  either 
the  time  of  loan  approval  or  loan 
closing.  Pub.  L  99-88  provides  that  any 
FmHA  grant  funds  associated  with  such 
loans  shall  be  set  in  the  amount  based 
on  the  interest  rate  in  effect  at  the  time 
of  loan  approval.  Loans  closed  October 
1, 1981,  tfarou^  October  25, 1965,  were 
closed  at  the  interest  rate  in  effect  at  the 
time  of  loan  approval  and  that  interest ' 
rate  is  reflected  in  the  borrowers's  debt 
instrument  For  community  facility  and 
water  and  waste  disposal  loans  closed 
on  or  after  October  1, 1981,  and  for 
which  the  interest  rate  in  effect  at  the 
time  of  loan  closing  is  lower  than  the 


interest  rate  in  effect  at  the  time  of  loan 
approval,  the  borrower  fnay  request  to 
be  charged  the  lower  interest  rate.  The 
loan  closing  interest  rate  will  be 
determined  by  FmHA  based  upon 
interest  rate  requirements  in  effect  at 
the  date  of  loan  closing.  Exhibit  E  of  this 
subpart  (available  in  any  FmHA  office) 
contains  a  summary  of  the  interest  rate 
requirements  for  specific  time  periods. 

Exhibit  C  of  Subpart  O  of  this  Part 
(available  in  any  FmHA  office)  will  be 
used  to  determine  the  interest  rate  and 
effective  dates  by  category  of  poverty, 
intermediate,  and  maricet  rates.  Exhibit 
F  of  this  subpart  (available  in  any 
FmHA  office)  contains  the  instructions 
on  how  to  process  a  change  of  interest 
rate.  Loans  meeting  the  criteria  of  this 
section  that  have  been  paid  in  full  are 
eligible  for  the  borrower  to  request  the 
lower  interest  rate.  For  loan(s)  that 
involved  multiple  advances  of  FmHA 
fimds  using  temporary  debt  instruments, 
wherein  the  borrower  requests  the 
interest  rate  in  effect  at  loan  closing,  the 
interest  rate  charged  shall  be  the  rate  in 
effect  on  the  date  when  the  first 
temporary  debt  instrument  was  issued. 

(b)  *  •  • 

(ij  FmHA  servicing  officials  will 
notify  each  borrower  meeting  the 
provisions  of  this  section  of  the 
availability  of  a  choice  of  interest  rate. 
The  notification  utilizing  Exhibit  G  of 
this  subpart  (available  in  any  FmHA 
office)  will  be  made  in  writing  at  the 
earliest  possible  date  and  sent  by 
certified  mail,  return  receipt  requested. 
Borrowers  will  be  advised  at  the  time  of 
notification  that  if  a  change  of  interest 
rate  is  requested,  the  change  will  be 
accomplished  administratively  by 
FmHA.  The  effect  of  the  change  on  the 
loan  account  will  also  be  fully  explained 
to  the  borrower. 
***** 

Date:  March  9, 198a 
Vance  L  Clark. 
Administrator,  Farmers  Home 
A  dministratiott. 
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7  CFR  Part  1951 

Servicing  and  Collections 

AOENCY:  Farmers  Home  Administration. 

USDA. 

ACTKMC  Final  rule. 

iUMMARY:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
regulation  regarding  deferral  of  existing 
OL,  FO,  SW,  RL.  EM,  SL.  RHR,  and  EE 
loans.  This  action  is  taken  to  establish 
Form  FmHA  1951-56.  Loan  Deferral  as 


an  official  FmHA  form.  The  intended 

effect  is  to  provide  for  general 

distribution  of  the  form  to  FmHA  field 

offices. 

EFFECTIVE  DATE:  May  4, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Gwendolyn  Williams,  System 
Accountant.  Fiscal  and  Accounting  on 
Division,  FmHA.  USDA.  Finance  Office. 
1520  Market  Steet.  St.  Louis,  MO  63103, 
telephone  (FTS)  8-279-6024. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  in  Department 
Regulation  1512-1.  which  implements 
Executive  Order  12291,  and  has  been 
determined  to  be  exempt  from  those 
requirements  because  it  involves  only 
Internal  Agency  management.  This 
action  establishes  Form  FmHA  1951-56, 
"Loan  Deferral,"  as  an  internal  agency 
form  to  be  used  by  field  offices  to  notify 
the  Finance  Office  that  a  borrower's 
loan  is  being  deferred. 

It  is  the  policy  of  this  Department  to 
publish  for  comment  rules  relating  to 
public  property,  loans,  grants,  benefits, 
or  contracts  notwithstanding  the 
exemption  in  5  U.S.C.  553  with  respect 
to  such  rules.  This  action,  however,  is 
not  published  for  proposed  rulemaking, 
since  it  involves  only  matters  involving 
internal  agency  management  making 
publication  for  comment  unnecessary 
and  impractical. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G.  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 
action,  consisting  only  of  clarification, 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Intergovernmental  Review 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  require  intergovernmental 
consultation  with  State  and  local 
officials. 

These  changes  affect  the  following 
FmHA  programs  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance: 

10,404  Emergency  Loans 

10.406  Farm  Operating  Loans 

10.407  Fann  Ownership  Loans 
10.416  Soil  and  Water  Loans 
10.428  Economic  Emergency 

List  of  Subjects  in  7  CFR  Part  1951 

Account  servicing,  Credit,  Loan 
programs — Agriculture,  Loan 


programs — Housing  and  community 
development,  Low  and  moderate  income 
housing  loans — Servicing. 

Accordingly,  Chapter  XVIII,  Title  7. 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1951— SERVICINQ  AND 
COLLECTIONS 

1.  The  authority  citation  for  Part  1951 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989: 42  U.S.C  1480:  5 
U.S.C.  301;  7  CFR  2.23:  7  CFR  2.70. 

Sut>part  A— Account  Servicing  Policies 

2.  Section  1951.44  is  amended  by 
revising  paragraph  (j)(l)  to  read  as 
follows: 

§1951.44    Deferral  of  existing  OL,  FO.  SW, 
RL,  EM.  EO.  SL,  RHF,  and  EE  loans. 


(1)  If  the  deferral  is  approved,  all 
loans  being  deferred  will  be  rescheduled 
or  reamortized  or  consolidated  as 
applicable.  Interest  that  has  accrued  will 
be  added  to  the  principal  as  of  the  date 
the  new  note(8)  will  be  signed.  This  date 
will  be  the  date  of  the  beginning  period 
of  the  deferral.  All  FmHA  loans  must  be 
current  on  or  before  the  date  the  note  is 
signed  except  for  vouchered  recoverable 
cost  items  that  cannot  be  rescheduled. 
All  delinquent  loans  will  be 
rescheduled,  reamortized,  or 
consolidated  to  bring  the  account 
current  The  promissory  note 
rescheduled,  reamortized,  or 
consolidated  for  the  deferral  will  show 
"zero"  as  the  installments  due  during 
the  period  of  the  deferral  The  County 
Supervisor  will  determine  the  amount  of 
interest  that  will  accrue  during  the 
deferral  period.  This  interest  will  be 
repaid  in  equal  amortized  installments 
during  the  term  of  the  loan  remaming 
after  the  deferral  period.  This  calculated 
installment  will  be  added  to  the 
calculated  installment  for  the  remaining 
principal  balance  and  inserted  on 
promissory  note  as  the  scheduled 
installment  for  the  remaining  period  of 
the  loan.  The  FMI  for  Form  FmHA  1940- 
17  has  examples  (IV,  V,  and  X)  which 
explain  this.  The  Finance  Office  will 
apply  the  payments  made  on  the  note  in 
accordance  with  this  subpart.  The 
following  addendum  will  be  typed, 
completed,  signed  by  borrower  and 
attached  to  the  promissory  note: 

Addendum  For  Defaned  Interest 

Addendum  to  promissory  note  dated 

In  the  original  amount  of  $ 

at  an  annual  interest  rate  of percent 


This  agreement  amends  and  attaches  to  the 
above  note.  S of  each  regular 
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payment  on  the  note  will  b«  applied  to  the 
interest  which  accrued  during  the  deferral 
period.  The  remainder  of  the  regular  payment 
will  be  applied  in  accordance  with  7  CFR  Part 
1951,  Subpart  A.  I  (we)  agree  to  sign  a 
suppieroentary  payment  agreement  and  make 
additional  payments  if  during  the  deferral 
period  we  have  a  substantial  increase  in 
income  and  repajrmeat  ability. 

Borrower 

Borrower 

The  Finance  Office  will  be  notified  of  the 
dfiferral  by  the  County  Office  sending  Forms 
FnHA  1965-22, 1965-23, 1961-6.  and  1951-56. 
"i,oan  Deferral,"  to  the  Finance  Office.  The 
b  irrower  will  be  notified  by  letter.  The 
F  nance  Office  will  remove  the  borrower's 
Tome  from  the  delinquency  report  and  will 
set  up  a  subaccount  for  interest  that  accrues 
during  the  deferral  period. 


Date:  April  11, 1988. 

Vance  L.  Oaik, 

Administrator,  Fanners  Home 
A  dministration. 

[FR  Doc  88-0909  Filed  5-3-88;  8:45  amj 
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7  CFR  Parts  1951  and  1965 


Geeui  lly  Servicing  for  Hultlpte  Housing 
Loans 


n  Fanners  Home  Administration. 
USDA. 

action:  Final  rtile. 

summary:  The  Fanners  Home 
Administration  (FmHA)  amends  its 
regulations  reganUng  security  servicing 
for  Multiple  Housing  loans.  This  acticm 
is  necessary  in  order  to  implement 
administrative  changes  regarding  the 
completion  of  transfer  doamients,  and 
to  implement  a  new  form  for  use  with 
the  Automated  Multi-Housing 
Accounting  System  (AMAS).  The 
intended  effects  of  this  action  are  to 
reduce  errors  in  preparing  the  transfer 
docket  and  increase  efficiiency  in 
processing  the  transfer  under  AMAS. 
EFRCnvc  DATe  May  4. 1966. 
FOR  FUKTMBI  RyORMATIOII  CONTACR 
Caii  CntB.  Senior  Loan  Officer.  Multiple 
Family  Housing  Servicing  and  Property 
Man^ement  (MHSFM)  DiviskMi.  Room 
5321-&  Fanners  Home  Administration. 
14th  and  Indepeodence  Avenue.  SW.. 
Washington,  DC  2Q2Sa  telephone:  (202) 
382-1S17. 

Classificstkm 

This  action  has  been  reviewed  under 
USDA  procedures  estabUshed  in 
Departmental  Regulation  1512-1.  which 
im^ements  Executive  Order  12291.  and 
has  been  determined  to  be  exenq)tfrf)Di 


those  re(]uirement8  because  it  involves 
only  internal  Agency  management.  It  is 
the  policy  of  this  department  to  publish 
for  comment  rules  relating  to  public 
property,  loans,  grants,  benefits,  or 
contracts,  notwidistanding  the 
exemption  in  5  U.S.C.  553  with  respect 
to  such  rules. 

This  action,  however,  is  not  published 
for  proposed  rulemaking  since  it  only 
involves  matters  concerning  internal 
Agency  management,  making 
publication  for  conmient  imnecessary 
and  impractical. 

Environmental  Impact  Statement 

This  docimient  has  been  reviewed 
according  to  7  CFR  Part  1940,  Subpart  G. 
"Environmental  Program."  It  is  the 
determination  of  FmHA  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and,  in 
accordance  with  the  National 
Environmental  Policy  Act  of  I960,  Public 
Law  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Intergovmnumtal  Review 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  Nos.  10.405,  Farm  Labor  Housing 
Loans  and  Grants,  and  10.415,  Rural 
Rental  Housing  Loans.  For  reasons  set 
forth  in  the  Final  Rule  related  Notice(8] 
to  7  CFR  3015,  Subpart  V,  this  program/ 
activity  is  subject  to  the  provisions  of 
Executive  Order  12372.  which  requires 
intergovernmental  constdtation  with 
State  and  local  ofBdals. 

General  bfbnnation 

1.  The  implementation  of  Form  FmHA 
1965-10  and  the  revision  of  Form  F^nHA 
1965-9  will  permit  the  transfer  and  loan 
assmnption  process  to  be  more 
compatible  with  AMAS,  which  is 
already  in  use  by  the  Agency. 

2.  The  revision  of  Form  FmHA  1965-9 
is  due  to  program  and  policy  changes 
and  removes  obsolete  data  fields  from 
the  form.  Also,  this  revision  deletes  the 
requirement  for  the  District  Office 
personnel  (preparer)  to  send  Form 
FmHA  1965-9  to  die  Finance  Office.  The 
Form  becomes  a  legal  document  only. 

3.  The  implementation  of  a  new  Form 
FmHA  1965-10  will  provide  ii^mt 
information.  The  new  Form  is  to  be  used 
as  an  input  document  only  and  will  be 
sent  to  the  Rnance  Office  in  place  of 
Fonn  FmHA  1966-9. 

List  of  Subjects 

7  CFR  Part  1951 

Account  servicing,  Loan  programs — 
Agrictdtore.  Loan  proorams — Housing 
and  Commimity  Devuopment.  Low-  and 


moderate-income  hotising  loans — 
Servicing.  Mortgages. 
7  CFR  Part  1985 

Administrative  practice  and 
procedure,  low-  and  moderate-income 
housing — Rental,  Mortgages. 

Accordingly,  Chapter  XVm,  Tide  7. 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1951— SERVICING  AND 
COLLECTIONS 

1.  The  authority  citation  for  Part  1951 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C  148a  5 
U.S.C.  301:  7  CFR  2.23;  7  CFR  2.70. 

Amortlzatton  SdMdule  System  (PASS) 
Account  Servicing 

$1951.517   [Amendedl 

2.  In  9 1K1.517,  paragraph  (b)  (4)  is 
amended  in  the  last  sentence  after  the 
phrase  "Forms  FmHA  1965-9"  by  adding 
die  words  "Form  FmHA  1965-10." 

3.  In  S  1951.517,  paragraph  (b)  (4)  (i)  is 
amended  in  the  last  sentence  after  the 
phrase  "Forms  1965-9"  by  adding  die 
words  "and  1965-ia" 

4.  In  S  1951.517,  paragraph  (b)  (4)  (u)  is 
amended  by  adding  at  the  end  of  the 
last  sentence  the  words  "and  Form 
FmHA  1965^-10." 

PART  1965-REAL  PROPERTY 

5.  Hie  authority  citation  for  Part  1965 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1980;  42  U.S.C  1480;  5 
U.S.C.  sot;  7  CFR  2J3;  7  CFR  2Ja 

Subpft  D    Socurlty  Sfyldng  For 
MuMpte  Housing  LoMW 

{1965.65    [Amended] 

6.  In  S  1965.65,  paragraph  (b)  (8)  is 
amended  in  the  first  sentence  by  adding 
after  the  tide  "Multiple  Fanuly  Housing 
Assumption  Agreement"  the  following: 
"and  Fonn  FmHA  1966-ia  'Information 
on  Assumption  of  Midt^ide  Family 
Housing  Loans,". 

7.  In  S  1965.65,  paragraph  (c)  (11)  is 
amended  in  the  first  sentence  by 
removing  the  phrase  "or  444-7"  and  in 
the  next  to  last  sentence  by  changing  the 
phrase  "Fonn  FmHA  1965-9.  Multiple 
FamUy  Housing  Assmnption 
A^vement"  to  read  "Form  FmHA  1965- 
10  'Information  on  Assun^ition  of 
Multiple  Family  Housing  Loans.' " 

&  In  I  n6S.6S.  paragraph  (c)  (12)  U 
amended  in  die  fourth  sentence  by 
changing  the  reference  from  "Form 
FmHA  1965-9"  to  "Fonn  FmHA  1965- 
la" 


9.  In  §  1965JB5.  paragraph  (f)  (2)  is 
amended  in  the  second  sentence  by 
changing  die  phrase  "Form  FmHA  1965- 
9"  to  read  'Torms  FmHA  1965-9  and 
1965-ia" 

10.  In  §  1965.65,  paragraph  (!)  (12)  is 
amended  by  adding  the  followring  phrase 
to  the  list  of  forms  after  Form  FmHA 
1965-9  and  before  Form  FnHA  1965-18: 
***** 

FmHA  1966-10  fadonaatioii  on  Assumption 
of  ifultiple  Family  Housing  Loans  2-1-a 

Dated:  Match  29, 198B. 
VaaceLOaric 

AdmiaisUator,  Farmers  Hornie 

Adminiatratioit. 

[FR  Doc.  88-0907  Filed  S-3-88;  8:45  am] 


DEPARTMENT  OF  ENERGY 
10  CFR  Par&  420, 465,  and  600 

dass  Deviation;  Subawards  Under  ttw 
State  Energy  Conservation  Program 
and  Energy  Exienelon  Service  Grant 
Program 

AOCNCV:  Departmmt  of  Energy. 
ACnON:  Notice  of  dass  deviation. 

summary:  The  Department  of  Energy 
(DOE)  announces  that  a  class  deviation 
has  been  approved  which  exempts 
subawards  tmder  the  State  Energy 
Conservation  Program  and  Energy 
Extension  Service  grant  program  from 
the  requirement  that  subawards  must  be 
"specifically  authorized  by  statute  or 
program  rule"  (10  CFR  60a3). 

DATE:  The  class  deviation  is  effective 
April  1, 1986. 

FOR  RIRTNBI IMTORMATIOW  CONTACT: 

Howard  K.  Mitchell  Office  of  PoHcy, 
Procurement  and  Assistance 
Management  Directorate,  Department 
of  Energy.  Washii^on,  DC  20585, 
(202)586-8190 
Ernestine  Gibson,  Energy  Management 
and  Extension  Programs, 
Conservation  and  Renewable  Energy. 
Washington,  DC  20585.  (202)  586-8294. 
SUPPLEMCNTARV  MMNIMATION:  As  part 
of  the  Department's  energy  conservation 
mission.  DOE  fosters  and  promotes 
comprehensive  state  energy 
conservation  plans  by  providing 
technical  and  financial  assistance  for 
specific  state  initiatives  to  conserve  and 
improve  efficiency  in  the  use  of 
renewable  resources  through  the  State 
Energy  Conservation  Program  (SECP).  10 
CFR  Part  420.  DOE  also  provides 
financial  and  technical  assistance  to  the 
Stetes  through  the  Energy  Extension 
Service  (EES)  program,  10  CFR  Part  465, 


to  stimulaie,  provide  for  and  supplement 
programs  for  the  conduct  of  evaluation, 
planning  and  other  technical  assistance 
and  energy  conservation  efforts, 
including  energy  outreach  activities  of 
States. 

Each  year  the  Department  receives 
applications  from  the  Stetes  for  these 
grant  iMo^'ams,  and,  because  of  the 
diversity  of  conditions  among  die 
various  Stetes,  some  contein  requests  to 
make  subawards  for  purposes  of 
planning  and  implementing  a  variety  of 
local  energy  projecto  to  local  community 
organizations. 

Subawards  are  not  currently 
authorized  either  by  stetute  or  program 
ndea  tmder  the  SECP  and  EES  programs 
in  accordance  with  the  10  CFR  eOQJ 
definitions  of  subaward:  however,  such 
subawards  are  necessary  to  achieve 
program  objectives. 

Therefore,  the  Director,  Procurement 
and  Assistant  Management  Directorate, 
has  approved  a  class  deviati<m  in 
accoidance  with  10  CFR  Part  800  to 
allow  subawards  \mdet  the  SECP  and 
EES  grant  programs. 
BertooJ.Roth, 

Director,  Procurement  and  Assistaace 
Management  Directorate. 

[FR  Doc  8ft-9820  Filed  5-3-88;  8:4S  am] 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  265 
[Dodtot  No.  R-0634] 

Delegation  of  Authority  to  General 
Counsel 


;  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule. 

summary:  The  Board  is  adding  a  new 
paragraph  (13)  to  {  265.2(b),  to  delegate 
to  the  General  Cotmsel,  after 
consultation  with  supervisory  staff,  the 
authority  to  grant  requeste  for 
temporary  director  interlocks  under  the 
Board's  Regulation  L  for  newly- 
chartered  banking  organizations, 
organizations  in  low-income  areas  or 
minority  or  women's  banks. 

It  is  expected  that  this  delegation  of 
authority  will  relieve  the  Board  from 
having  to  act  on  matters  that  are  more 
efficiently  and  effectively  handled  by 
Board  steff. 
EFFEcnvs  dati:  May  4, 1988. 

FOR  FURTHER  WFORMATION  CONTACT: 

J.  VirgU  Mattingly,  Deputy  General 
Counsel  (202)  452-3420,  or  Thomas  M. 
Corsi,  Attorney,  Legal  Division  (202) 
452-3275.  For  die  hearing  inqiaired  only. 


Telecommunications  Device  for  the  Deaf 
(TDD).  Eamestine  Hill  or  Dorodiea 
Thompson  (202)  452-3544,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington,  DC  20551. 

SUPPLEMENTARY  INFORMATKNC 

Regidataty  FlaxibUily  Act  Analjrsis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  5  U.S.C.  601  et  seq.).  die  Board 
certifies  that  the  proposed  amendment 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  proposed  amendment  does 
not  have  particidar  effect  on  small 
entities. 

Public  Comment 

The  provisions  of  section  563  of  lltle 
5,  United  States  Code,  relating  to  notice, 
public  participation,  and  deferred 
effective  date  have  not  been  followed  in 
connection  with  the  adoption  of  this 
amendment  because  the  change  to  be 
effected  is  procedural  in  nature  and 
does  not  constitute  a  substantive  rule 
subject  to  the  requirements  of  that 
section.  The  Board's  expanded  rule 
making  procedures  have  not  been 
followed  for  the  same  reason. 

List  of  Subjects  in  12  CFR  Part  285 

Authority  deiegattoBS  (Govemaient 
afendea).  Banks,  Ranking,  Federal  Reserve 
System. 

For  the  reasons  set  forth  above,  12 
CFR  Part  265  is  amended  as  follows: 

PART  265-RULES  REGARDING 
DELEGATION  OF  AUTHORITY 

1.  The  authcmty  dtetion  for  Part  266 
continaes  to  read  as  follows: 

AudMrity:  Sec.  ll(k].  38  Stat  261  and  80 
Stat  1314: 12  U.S.C  248(k]. 

2.  A  new  paragrairii  (b)(13)  is  added  to 
S  265.2  to  read  as  follows: 

S265.2    OeecHlc funcHona dslspatsd to 
Rnai  rt  amnlnveea  and  Id  Fadaral  I 


(b)«** 

(13)  Under  the  provisions  of  \  212.4(b) 
(1)  and  (2)  of  this  dtapter,  after 
constdtation  with  the  Staff  Director  of 
the  Division  of  Banking  Supervision  and 
Regidation,  to  grant  requests  for 
temporary  director  interlocks  under 
Regidation  L  for  newly-chartered 
banking  organizations,  organizations  in 
low-income  areas  or  minority  or 
women's  banks. 
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By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  April  28, 1988. 
lamM  McAfee, 

Associate  Secretary  of  the  Board. 
pni  Doc  88-9693  Filed  5-3-88: 8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18CFRPart2 


(Dodwt  No.  RM«7-3«-<X)1,  St  SL;  Ontor  No. 
4ai-Al  j 

tnterpretation  of  Comprehensive  Plans 
Under  Section  3  of  the  Electric 
Consumers  Protection  Act;  Order  on 


Issued:  April  27, 198a 

AQCNCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

action:  Order  on  rehearing. 


:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
issuing  an  order  on  rehearing  of  its  final 
rule  setting  forth  the  Commission's 
interpretation  of  a  Federal  or  state 
comprehensive  plan  under  section 
10(a)(2)(A)  of  the  Federal  Power  Act.  as 
amended  by  the  Electric  Consumers 
Protection  Act  of  1986.  The  Commission 
will  treat  as  a  comprehensive  plan  one 
that:  Is  prepared  by  an  agency 
estabUshed  pursuant  to  Federal  law  that 
has  the  authority  to  prepare  such  a  plan, 
or  by  a  state  agency,  of  the  state  in 
which  the  proposed  hydroelectric 
project  is  or  will  be  located,  authorized 
to  conduct  such  planning  pursuant  to 
state  law,  is  a  comprehensive  study  of 
one  or  more  of  the  beneficial  uses  of  a 
waterway  or  waterways;  includes  a 
description  of  the  standards  applied,  the 
data  relied  upon,  and  the  methodology 
used  in  preparing  the  plan;  and  is  filed 
with  the  Secretary  of  the  Commission. 

EFFECnvE  date:  This  order  will  become 
effective  June  3, 1988. 

FOn  FURTHER  INFORMATWN  CONTACT: 

Kristina  Nygaard,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE..  Washington.  DC  20426.  (202)  357- 
8033. 

SUPPLEMENTARY  information: 

Before  Commissioners:  Martha  O.  Hesse, 
Chairman:  Anthony  G.  Sousa,  Charles  G. 
Stalon  and  Charles  A.  Trabandt. 

L  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  issuing  an 


order  on  rehearing  of  its  final  rule  * 
setting  forth  the  Commission's 
interpretation  of  a  Federal  or  state 
comprehensive  plan  tmder  section 
10(a)(2)(A)  of  the  Federal  Power  Act 
(FPA).*  as  amended  by  the  Electric 
Consumers  Protection  Act  of  1986 
(ECPA).'  The  Commission  will  treat  as  a 
comprehensive  plan  one  that  Is 
prepared  by  an  agency  established 
ptumiant  to  Federal  law  that  has  the 
authority  to  prepare  such  a  plan,  or  by  a 
state  agency,  of  the  state  in  which  the 
proposed  hydroelectric  project  is  or  will 
be  located,  authorized  to  conduct  such 
planning  pursuant  to  state  law;  is  a 
comprehensive  study  of  one  or  more  of 
the  beneficial  uses  of  a  waterway  or 
waterways;  includes  a  description  of  the 
standards  applied,  the  data  relied  upon, 
and  the  methodology  used  in  preparing 
the  plan;  and  is  filed  with  the  Secretary 
of  the  Commission. 

D.  Background  and  Discxissioo 

Section  10(a)(2)(A)  of  the  FPA 
requires  the  Commission,  in  its 
hydropower  licensing  decisions,  to 
consider,  among  other  things: 

(A)  The  extent  to  which  the  [proposed] 
project  is  consistent  with  a  comprehensive 
plan  (where  one  exists)  for  improving, 
developing,  or  conserving  a  waterway  or 
waterways  affected  by  the  project  that  is 
prepared  by — 

(i)  An  agency  established  pursuant  to 
Federal  law  that  has  the  authority  to  prepare 
such  a  plan:  or 

(ii)  The  State  in  which  the  facility  is  or  wiU 
be  located. 

The  Commission  issued  a  final  rule 
stating  its  interpretation  of  such  a 
comprehensive  plan  on  October  26, 1987. 
The  Commission  received  ten  requests 
for  rehearing  of  the  rule.* 

1.  The  interpretative  rule  exception  to 
theAPA 

The  final  rule  was  issued  without 
prior  notice  and  comment  under  the 
interpretative  rule  exception  to  the 
Administrative  Procedure  Act  (APA).* 


■  Order  Na  Ml,  52  FR  39906  (Oct  28, 1987),  m 
FERC  StaU.  k  Regs.  1 30773  (1987). 
'  18  U.S.C  803(a)(2)(A). 

*  Pub.  L  No.  99-49S.  100  Stat.  1234  (1988). 

*  The  State  of  California  ex  rel.  Resource*  Agency 
and  the  State  Water  Reiource*  Control  Board,  the 
Commonwealth  of  Kentucky  Department  for 
Environmental  Protection,  the  Vermont  Agency  of 
Natural  Refourcea,  the  New  York  State  Department 
of  Environmental  Conservation,  the  State  of 
Minnesota  Department  of  Natural  Resource*,  and 
American  River*  •(  aJ.  filed  timely  rehearing 
requeets.  The  State  of  Montana,  the  State  of 
Washington  Department  of  Ecology,  the  Northwest 
Power  Planning  Council,  and  the  State  of  Oregon 
filed  requeat*  for  rehearing  out  of  time.  The 
Commi**ion  is  considering  these  as  request*  for 
reconsideration. 

*  5  U.aC  551  et  seq.  (1982). 


The  APA  generally  requires  an  agency 
to  publish  notice  of  a  proposed 
rulemaking  in  the  Federal  Registw  and 
give  interested  persons  an  opfrartunity 
to  comment  on  the  proposed  action 
before  isstiing  a  final  rule.*  These 
requirements,  however,  do  not  apply  to 
"interpretative  rules,  general  statements 
of  policy,  or  rules  of  agency 
organization,  procedure  or  practice 
•  *  *."»  Most  of  the  petitioners  for 
rehearing  argue  that  Uie  final  rule  does 
not  fall  within  the  interpretative  rule 
exception  to  the  APA.  They  argue  that 
the  rule  Imposed  requirements  for  these 
plans  that  were  not  contained  in  ECPA 
and  that  the  rule  was  therefore  not 
interpretative  in  nature. 

The  Commission  disagrees.  Since  the 
final  rule  merely  stated  the 
Commission's  interpretation  of  a 
comprehensive  plan  under  ECPA.  the 
Commission  believes  the  rule  was 
properly  issued  under  the  interpretative 
rule  exception  to  the  APA. 

2.  Comprehensive  plan  criteria 

In  the  final  rule,  the  Commission 
stated  that  Congress  intended  that  a 
state  plan  would  fall  within  the  scope  of 
section  10(a)(2)(A)  of  the  FPA  only  if  the 
plan  were  prepared  and  adopted 
pursuant  to  a  specific  act  of  the  state 
legislature  and  were  developed, 
implemented,  and  managed  by  the 
appropriate  state  agency.  The  final  rule 
also  codified  the  Commission's 
conclusion  in  Fieldcreat  Mills,  Inc.*  that 
plans  within  the  scope  of  section 
10(a)(2)(A)  should  "reflect  the  preparers' 
own  balancing  of  the  competinjg  uses  of 
a  waterway."  The  rule  pointed  out  that 
the  weight  to  be  accorded  any  plan, 
whether  or  not  it  qualifies  as  a  state 
comprehensive  plan,  depends  on  its 
supporting  documentation,  since 
Commission  findings  must  be  based  on 
substantial  evidence.*  The  rule  then  set 
forth  general  guidelines  with  respect  to 
what  type  of  plan  would  carry  the  most 
weight  in  the  Commission's  licensing 
decisions. 

The  petitioners  assert  that  the  final 
rule  interprets  section  10(a)(2)(A) 
incorrectly  by  drawing  overly  restrictive 
requirements  for  quaUfying 
comprehensive  plans.  Their  arguments 
are  based  on  the  statutory  language  of 
section  10(a)(2)  and  on  its  legislative 
history. 

Five  petitioners  **  point  out  that 
section  10(a)(2)(A)  refers  to 


comprehensive  plans  "for  improving, 
developing,  or  conserving"  %vaterway8 
(emphasis  added),  and  that  therefore 
these  plans  should  not  be  required  to 
balance  all  relevant  public  uses  of  the 
waterways.  Rather,  tfiey  reason  that  a 
plan,  for  example,  that  is  concerned  only 
with  identifying  reaches  of  rivers  that 
should  be  protected  bom  all  Imrms  of 
development  should  also  qualify  under 
section  10(a)(2)(A).  These  petitioners 
refer  by  way  of  contrast  to  the  language 
of  section  10(a)(1).  which  requires  diat 
projects  to  be  Licensed  shall  be  such  as 
in  the  judgment  of  the  Commission  will 
be  best  adapted  to  a  comprehensive 
plan  for  a  variety  of  beneficial  public 
uses  that  are  linked  with  the  conjimctive 
"and."  not  the  disjunctive  "or."  »» 

Two  petitioners  **  also  argue  that 
requiring  section  10(aH2)(A) 
comprehensive  plans  to  consider  and 
balance  all  beneficial  uses  of  a 
waterway  renders  "conflicting  or 
redundant"  the  requirement  of  section 
10(a)(2)(B)  of  the  FPA  that  the 
Commission  consider  the 
"recommendations  of  *  *  'State 
agencies  exercising  administration  over 
flood  control,  navigation,  irrigation, 
recreation,  cultural  and  other  relevant 
resources  of  the  State  in  which  the 
project  is  located  *  *  *."  California 
asserts  that  state  comprehensive  plans 
would  aWvays  be  subsumed  within  the 
state  recommendations  obtained 
pursuant  to  section  10(aK2)(B). 

Finally,  American  Rivers,  et  al  takes 
issue  with  the  Commission's  conclusion, 
as  expressed  in  its  order  kt  FieMavst 
Milh,  Inc.  and  in  Order  No.  461,  that  a 
comprehensive  plan  must  be  prepared 
and  adopted  pursuant  to  a  specific  act  of 
the  state  legislature.  American  Rivers,  et 
al.  reasons  that  a  comprehensive  plan 
should  qualify  so  long  as  a  state  agency 
is  legally  comp>etent  as  a  matter  of  state 
law  to  prepare  such  a  plan. 

The  issue  before  the  Commission  is 
whether  Congress,  in  enacting  section 
10(a)(2)(A)  of  ECPA,  intmded  state  and 
Federal  comprehensive  plans  to 
consider  and  balance  all  relevant 
beneficial  uses  of  a  waterway,  or 


•SU.aCS63(bXA)(1982). 
'At 

■  37  FERC  1 82J84  (1988). 

*See  taction  313(b)  of  the  FPA.  18  U.S.C.  82S/(b). 
■*  State  of  California.  Kentucky  Department  for 
Environmantal  Protection.  Vermont  Agency  of 

Continued 


Natural  Resourt^es,  Miiuiesota  Department  of 
Natural  Resource*,  and  American  Rivers,  et  al. 

■  *  Section  10(a)(1)  provides  that  projects  to  be 
licensed  shall  be  such  as  in  the  judgment  of  the 
Commission  will  be  best  adapted  to  a 
comprehensive  plan  for  improving  or  developing  a 
waterway  or  waterways  for  the  use  or  benefit  of 
interstate  or  foreign  commerce,  for  the  improvement 
and  utilization  of  water  power  development,  for  the 
adequate  protection,  mitigatioa  and  enhancement 
offish  and  wildlife  (including  related  spawning 
grounds  and  habitat),  and  for  other  beneficial  puUic 
uses,  including  irrigation,  flood  control  water 
supply,  and  recreational  and  other  purpose* 
referred  to  in  tection  4(e) '  *  *.  [Emphasi*  added.] 

"  Slate  of  Oregon  and  Slate  of  California. 


whether  Congress  intended  that  such 
plans  could  deal  with  some,  or  only  one. 
beneficial  use. 

The  CommiMion  rectignizes  that  there 
is  an  ainbigiufy  of  intent  reflected  in  the 
statutory  language  and  the  legislative 
histwy.  However,  it  is  not  necessary  to 
resolve  this  ambiguity,  because,  as  a 
matter  of  policy,  the  Commission  will 
accord  section  10(a)(2)(A)  treatment  to 
state  and  Federal  plans  that  consider 
one.  or  more,  or  all  beneficial  public 
uses  of  a  waterway.  In  so  doing,  it  will 
ensure  that  aU  state  and  Federal  river 
programs  and  policies  will  be  fully 
considered  in  the  Commission's 
licensing  decision. 

With  respect  to  the  argument  of 
American  Rivers,  et  al.  opposing  the 
requirement  of  a  sjpecific  act  of  the  state 
legislature,  the  Commission's  position 
was  guided  by  the  pre-passage  remarks 
of  Committee  Chairman  McClure.  who 
stated  that  the  provision  would  require 
the  Cbmmission  to  consider  the  extent 
to  which  a  proposed  plan  was  consistent 
with  a  state  comprehensive  plan  "at 
established  by  an  act  of  the  State 
legislature  and  developed,  implemented 
and  managed  by  an  appropriate  State 
agency."  *'  No  state  petitioner  objected 
to  the  Commission's  interpretation  on 
this  point  However,  we  are  satisfied 
that,  as  the  Senate  Report  states,  the 
plan  must  merely  be  "prepared  by 
appropriate  agencies  as  authorized  to 
conduct  such  planning  pursuant  to  *  *  * 
State  law."  >* 

In  sum.  the  Commission  will  treat  as  a 
comprehensive  plan  imder  section 
10(a)(2)(A)  of  the  FPA  a  plan  that  (1)  is 
prepared  by  an  agency  establisheii  by 
Federal  law  that  has  the  authority  to 
prepare  such  a  plan,  or  by  a  state 
agency  authorized  to  conduct  such 
planning  pursuant  to  state  law;  (2)  is  a 
comprehensive  study  of  one  or  more  of 
the  beneficial  uses  of  a  waterway  or 
waterways;  (3)  articulates  the  standards 
applied,  the  data  relied  upon,  and  the 
methodology  used;  and  (4)  is  filed  with 
the  Secretary  of  the  Commission. 

It  also  bears  repeating  that,  as  we 
stated  in  Order  No.  481,  even  if  a  state 
or  Federal  plan  does  not  qualify  as  a 
comprehensive  plan  tmder  section 
10(a)(2)(A),  the  Commission  will 
consider  the  plan,  as  it  considers  all 
relevant  studies  and  recommendations, 
in  its  public  interest  analysis  piu^uant  to 
section  10(a)(1). 


The  Commission  notes  the  Conference 
Report,  which  states:  ^* 

[The  bill]  incorporates  a  new  section 
10(a)(2),  expressly  requiring  FEKC  to  consider 
comprehensive  plans  developed  by  other 
entities  pursuant  to  State  or  Federal  law,  as 
well  as  recommendabons  of  Federal  and 
State  agencies  and  Indian  tribes  with 
expertise  on  aspects  of  the  public  interest.  It 
is  not  an  exclusive  list  of  values  FERC  must 
evaluate  and  address  in  order  to  satisfy  its 
comprehensive  planning  responsibilities. 
However,  it  highlights  the  steps  the 
Commission  must  take  to  inform  itself 
regarding  the  needs  and  uses  of  the  river  in 
question.  Other  steps  the  Commission  would 
have  to  take,  depending  on  particular 
circumstances,  include  addressing  fish  and 
wildlife  management  and  restoration  plaiu 
for  the  river  drainage  and  accom(m)odating  . 
the  views  of  other  interested  parties. 

Ctmgress,  in  enacting  ECPA,  thus 
affirmed  the  Commission's 
"responsibility  to  resolve  competing 
demands  in  the  public  interest."  ••  This 
means  that,  whereas  the  Commission 
has  the  dear  dufy  to  give  full 
consideration  to  the  recommendations 
submitted  in  a  licensing  proceeding,  no 
one  recommendation — or 
comprehensive  plan  tmder  section 
10(a)(2)(A) — can  veto  a  proposed 
project."  Moreover,  the  fewer  the 
beneficial  uses  of  a  waterway  that  a 
state  or  Federal  plan  has  considered  and 
balanced,  the  less  weight  will  be 
attached  to  a  proposed  project's 
inconsistency  with  the  plan,  since  the 
Commission  is  required  to  consider  and 
balance  all  beneficial  uses  of  a 
waterway.  The  Commission  therefore 
encourages  states  and  Federal  agencies 
to  develop  plans  that  study  and  balance 
as  many  uses  as  possible  and  provide  as 
much  data  as  possible.  However,  all 
plans,  based  on  articulated  standards 
and  data,  will  assuredly  enhance  the 
Commission's  decisionmaking  process 
by  giving  it  the  benefit  of  the  planners* 
analyses  and  policy  judgments. 

Because  this  order  constitutes  a  new 
policy  with  respect  to  comprehensive 
plans  under  section  10(a)(2)(A)  of  the 
FPA,  we  will  instruct  the  Director, 
Office  of  Hydropower  Licensing,  to  mail 
a  copy  of  this  order  to  all  state 
governors  and  appropriate  Federal 
agencies.  The  Director  will  request  the 
states  and  Federal  agencies  to  file  with 
the  Commission  the  plans  they  believe 
meet  the  policy  criteria  set  forth  in  this 


'•99  CONa  REC  S4140  (April  11. 1988). 

**  S.  REP.  NO.  99-161,  99th  Cong..  l*t  SeM.  S-« 
(1985i.  The  Conference  Report  refers  to 
comprehensive  plans  "developed  by  other  entities 
pursuant  to  State  or  Federal  law  •  •  •  ."  HJt.  REP. 
NO.  99-834  at  22. 


■•  HJt  REP.  NO.  99-034  at  22. 

'•/(/.at  25. 

"Cf.  id.  at  23  ("Section  10(j)  does  not  give  [fish 
and  wildlife)  agencies  a  veto  '  '  '"f.  Escondido 
Mutual  Water  Co.  v.  I.a  Jolla  Band,  468  U.S.  785.  777 
(1964)  (under  Section  4(e),  a  Secretary  administering 
a  federal  reservation  "has  no  power  to  veto  the 
Commission's  decision  to  issue  a  Hcenae  ***'). 
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order.  The  Director  will,  within  a 
reasonable  period  of  time,  advise  the 
filer  whether  a  plan  meets  the  policy 
criteria,  and  if  not,  why  not  If  necessary 
in  order  to  make  a  determination,  the 
Director  may  ask  the  filer  to  submit 
additional  information  with  respect  to  a 
plan.  The  Conmiission  staff  will  also  be 
available,  on  request,  to  discuss 
comprehensive  planning  with  state  and 
Federal  personnel. 

As  a  final  matter,  the  Commission 
notes  the  request  of  the  Northwest 
Power  Planning  Council  that  the 
Commission  clarify  whether  the 
Council's  Columbia  River  Basin  Fish  and 
Wildlife  Program  and  the  Northwest 
Conservation  and  Electric  Power  Plan 
are  comprehensive  plans  within  the  final 
rule.  The  Commission  found  that  these 
two  plans  were  comprehensive  plans 
within  the  meaning  of  ECPA  in  Utah 
Power  Sr  Light  Company.  *  •  The 
Commission  is  clarifying  that,  as  a 
policy  matter,  it  will  treat  the  Council's 
Program  and  Plan  as  comprehensive 
plans  under  section  10(a)(2)(A). 

List  of  Subjects  in  18  CFR  Part  2 

Administrative  practice  and 
procedure.  Electric  power, 
Environmental  impact  statements. 
Natural  gas.  Pipelines,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  2,  Chapter  I, 
Title  18,  Code  of  Federal  Regulations,  as 
set  forth  below. 

By  the  Commission. 
Lois  D.  CadwU. 

Acting  Secretary. 

I 

PART  2— GENERAL  POUCY  AND 
INTERPRETATIONS 

1.  The  authority  citation  for  Part  2  is 
revised  to  read  as  follows: 

Audiority:  Department  of  Energy 
Organization  Act,  42  U.S.C.  7101-7352  (1982): 
EO.  12009.  3  CFR  Part  142  (1978);  Federal 
Power  Act  16  U.S.C.  792-825r  (1982):  Natural 
Gas  Act,  15  U.S.C  3301-3432  (1982):  Public 
Utility  Regulatory  Policies.  Act  of  1978, 16 
U.S.C.  2801-2845  (1982):  Electric  Consumers 
Protection  Act  of  1986,  Pub.  L  No.  99-495: 
and  National  Environmental  Policy  Act  42 
U.S.C.  4321-4361  (1978).  unless  otherwise 
indicated. 

2.  Section  2.19  is  revised  to  read  as 
follows: 

§2.19    Statt  and  FMtefal  comprsiMnsiv* 


(a)  In  determining  whether  the 
proposed  hydroelectric  project  is  best 
adapted  to  a  comprehensive  plan  under 
section  (10)(a)(l)  of  the  Federal  Power 


Act  for  improving  or  developing  a 
waterway,  the  Commission  wiU  consider 
the  extent  to  which  the  project  is 
consistent  with  a  comprehensive  plan 
(where  one  exists)  for  improving, 
developing,  or  conserving  a  waterway  or 
waterways  affected  by  the  project  that 
is  prepared  by: 

(1)  An  agency  established  pursuant  to 
Federal  law  that  has  the  authority  to 
prepare  such  a  plan,  or 

(2)  A  state  agency,  of  the  state  in 
which  the  facility  is  or  will  be  located. 
authorized  to  conduct  such  planning 
pursuant  to  state  law. 

(b)  The  Commission  will  treat  as  a 
state  or  Federal  comprehensive  plan  a 
plan  that: 

(1)  Is  a  comprehensive  study  of  one  or 
more  of  the  beneficial  uses  of  a 
waterway  or  waterways; 

(2)  Includes  a  description  of  the 
standards  applied,  the  data  relied  upon, 
and  the  methodology  used  in  preparing 
the  plan;  and 

(3)  Is  filed  with  the  Secretary  of  the 
Commission. 

[FR  Doc.  88-8848  Filed  &-3-a8;  8:45  am] 
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Information  To  Be  Made  Available  by 
Hydroelectric  Licensees  Under 
Section  4(a)  of  ttte  Electric  Consumers 
Protection  Act  of  1986 

Issued  April  28, 1988. 
AOENCV:  Federal  Energy  Regulatory 


Commission,  DOE. 
action:  Final  rule. 


>  •  40  FERC 1 61.139  (1987). 


summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
issuing  final  regulations  governing  the 
notice  and  information  requirements 
that  apply  to  an  existing  licensee  of  a 
hydroelectric  power  project  subject  to 
sections  14  and  15  of  the  Federal  Power 
Act.  The  rule  makes  final  the 
requirements  in  the  Commission's 
interim  rule  in  this  docket  relating  to  the 
manner  and  timing  of  licensee 
notification  of  intent  to  apply  for  a  new 
license  and  to  the  information  that  a 
licensee  must  make  reasonably 
available  to  the  public  upon  notifying 
the  Commission  of  its  intention.  "The  rule 
implements,  in  part  provisions  added  to 
the  Federal  Power  Act  by  the  Electric 
Constuners  Protection  Act  of  1986. 
EFFCCnvc  DATE  This  order  will  become 
effective  June  3, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  E.  Gian,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 


Commission.  825  North  Capitol  Street 

NE..  Washington.  DC.  20426  (202)  357- 

8530. 

SUPPt.EMENTARV  information: 

Before  Commissioners:  Martha  O.  Hesse. 
Chairman;  Anthony  G.  Sousa.  Charles  G. 
Stalon  and  Charles  A.  Trabandt 

HnalOrder 

L  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  issuing 
final  regulations  governing  the  notice 
and  information  requirements  that  apply 
to  an  existing  Hcensee  of  a  hydroelecMc 
power  project  subject  to  sections  14  and 
15  of  the  Federal  Power  Act  (FPA).>  The 
rule  makes  final  the  requirements  in  the 
Commission's  interim  rule  in  this  docket 
relating  to  the  manner  and  timing  of 
licensee  notification  of  intent  to  apply 
for  a  new  license  and  to  the  information 
a  licensee  must  make  reasonably 
available  to  the  public  upon  notifying 
the  Commission  of  its  intention.'  The 
rule  implements,  in  part,  provisions 
added  to  the  Federal  Power  Act  by  the 
Electric  Consumers  Protection  Act  of 
1986  (ECPA).» 

IL  Background 

In  ECPA,  Congress  amended  the  FPA 
to  establish  new  procedures,  timetables, 
and  standards  for  the  relicensing  of 
projects  subject  to  sections  14  and  15  of 
the  FPA  in  order  to  promote  greater 
competition  in  the  relicensing  process. 
Section  15(b)(1)  of  the  FPA«  requires  an 
existing  licensee  to  notify  the 
Commission  at  least  five  years  before 
the  expiration  of  its  license  whether  or 
not  it  intends  to  file  an  appHcation  for  a 
new  license.  Section  15(c)(2)  authorizes 
the  Commission  to  adjust,  by  rule  or 
order,  the  time  period  specified  for  the 
filing  of  a  notice  of  intent  when  the 
expiration  date  of  an  existing  license 
does  not  allow  sufficient  time  for  filing 
that  notice  five  years  before  the 
expiration  of  the  license.  Section 
15(b)(3)  requires  the  Commission  to 
provide  public  notice  of  an  existing 
licensee's  intention  to  file  or  not  to  file 
an  application  for  a  new  license  and  to 
notify  Federal  and  state  fish  and  wildlife 
agencies  of  that  intention. 

Section  15(b)(2)  of  the  FPA  provides 
that  at  the  time  an  existing  licensee 


■  16  U.S.a  S07-aOB  (19B2  and  Supp.  1087). 

*  Information  to  be  Made  Available  by 
Hydroelectric  Ucenteet  Under  section  4(a)  of  tha 
Electric  Conaumers  Protection  Act  of  1968,  Dodiet 
No.  RM87-7-00a  Order  No.  467,  52  FR  11,035  (Apr. 
7, 1967),  ni  FERC  SUU,  a  Regs.  1  30,736  (Mar.  Sa 
1967),  as  amended  Ay  52  FR  1&227  (May  14, 1967),  III 
FERC  SUts.  a  Ragi.  1  30,742  (May  7. 1987). 

*  Pub.  L  99-485, 100  StaL  1243  (Oct  16, 1986). 

*  W  U.S.C.  B06(b)(l). 


notifies  the  Commission  of  its  intention 
under  section  15(b)(1).  it  must  make 
reasonably  available  to  the  public  for 
inspection  at  its  offices  current  maps, 
drawings^data,  and  any  other 
information  as  the  Commission  will,  by 
rule,  require  regarding  the  construction 
and  operation  of  the  licensed  project 
That  section  further  provides  th^t  the 
information  must  include,  to  the  greatest 
extent  practicable,  pertinent  energy 
conservation,  recreation,  fish  and 
wildlife,  and  other  environmental 
information.  Section  15(b)(2)  also 
provides  that  copies  of  the  required 
information  must  be  made  available  by 
the  existing  licensee  at  reasonable 
reproduction  costs.* 

Section  15(c)(1)  of  the  FPA  requires  an 
existing  licensee  or  a  competitor  to  file 
an  application  for  a  new  license  with  the 
Commission  at  least  24  months  before 
the  expiration  of  the  existing  license. 

The  Commission  issued  an  interim 
rule  on  March  30, 1987,  implementing 
some  of  the  relicensing  provisions 
enacted  in  ECPA.*  The  interim  rule 
specifies  the  date  by  which  a  Ucensee 
must  notify  the  Commission  that  it  does 
or  does  not  intend  to  file  an  application 
for  a  new  license  and  the  information  a 
licensee  must  make  reasonably 
available  to  the  public  for  inspection 
and  reproduction  upon  filing  its  notice  of 
intent 

The  interim  rule  became  effective  on 
May  7. 1987.  without  prior  notice  and 
comment  because  a  statutory  deadline 
made  prior  notice  and  comment 
impracticable.''  The  Conunission  invited 
interested  persons  to  submit  their  views 
on  the  interim  rule  for  consideration 
*  before  the  Commission  issued  a  final 
rule  in  this  proceeding.  The  Commission 
modified  the  interim  rule  on  its  effective 
date  to  comply  with  recommendations 
of  the  Office  of  Management  and  Budget 
(OMB).* 


*  The  legialative  hit tory  of  ECPA  indicates  that 
the  requirement  for  reimbursement  of  reproduction 
coets  was  not  intended  to  apply  to  Federal  and  state 
fish  and  wildlife  agencies.  HSL  Rep.  No.  507. 90th 
Cong..  2nd  Seaa.  at  35  (March  25. 1986). 

*  52  FR  11035  (Apr.  7. 1967). 

*  ECPA  required  the  Commission  to  promulgate 
regulaUoos  regarding  the  infoimabon  to  be  provided 
undet  the  newly  enacted  section  15(b)(2)  within  180 
days  of  the  date  on  which  ECPA  became  law. 

*  OMB  did  not  approve  the  requirements  of  the 
interim  rule  that  a  licensee  compile  information 
prior  to  the  receipt  of  a  request  and  that  a  Ucensee 
file  with  the  Commission  a  statement  of 
unavkilability  listing  those  items  of  required 
infoimaUon  that  it  could  not  make  available, 
together  with  a  atateraani  of  the  reasons  for  their 
unavailability.  The  Commisaion  revised  die  interim 
rule  to  require  that  a  Ucensee  make  information 
available  in  a  form  that  is  readily  accesaible. 
reviewable,  and  reprodndble.  rather  than  that  the 
Ucensee  "compile"  it  in  such«  form  (1  iaie(c)(l)). 
The  Commission  also  suspended  the  provision  of 
the  interim  rule  which  required  an  existing  Ucensee 


in.  DiscuBsioD 

The  Commission  is  issuing  this  rule  to 
modify  and  make  final  thf  provisions  of 
the  interim  rule  concerning  notice  and 
information  requirements.  Changes  to 
the  requirements  of  the  hiterim  rule 
include  specifying  a  commencement 
date  for  the  period  within  which  an 
existing  licensee  must  file  a  notice  of 
intent'  restricting  the  cultural  resources 
information  a  licensee  must  make 
available  to  the  public  at  the  time  it 
provides  that  notice  of  intent '°  and 
expanding  the  types  of  conservation 
information  that  a  liceiuee  must  make 
available.*  *  The  final  rule  retains  the 
deadline  for  a  licensee  to  file  a  notice  of 
intent  of  five  years  before  the  expiration 
of  an  existing  license. 

The  interim  rule  also  included  an 
introductory  provision  that  defined 
terms  and  described  the  general 
applicability  and  purposes  of  the 
Commission  regulations  on  the  takeover 
and  relicensing  of  licensed  projects  " 
and  a  provision  specifying  the  deadline 
for  an  applicant  to  file  an  application  for 
a  new  license.**  The  Commission  is  not 
making  those  provisions  final  in  this  rule 
because  it  will  address  these  provisions 
in  a  separate  rulemaking  proceeding  in 
Docket  No.  RM87-33-000.** 

The  Commission  received  14 
comments  on  the  interim  nde. 
Commenters  included  individual 
licensees,  associations  representing 
licensees,  organizations  representing 
Native  Americans,  and  an  association 
concerned  with  historic  preservation.** 

A.  Time  Period  for  Filing  Notice  of 
Intent 

In  general,  the  interim  rule  requires  a 
licensee  to  file,  at  least  five  years  before 
the  expiration  of  the  existing  license,  a 
notice  stating  whether  or  not  it  intends 


to  file  a  statement  of  unavailabiUty  regarding 
required  information  (|  U.ie(d)(l)).  See  Interim 
Rule:  SUy  of  Effective  Date.  52  FR  18227  (May  14. 
1967).  m  FERC  Stats,  ft  Regs.  1 30.742. 

•  Final  rule.  ilalS(c^ 

><>  Final  rule.  I  iaie(d)(5). 

"Final rule  1 16.16(d)(6). 

'*  Interim  rule,  i  16.1. 

"  Interim  rule.  I  iai4. 

■«  Comments  addressing  these  provisions  in  ttie 
interim.iule  wiU  be  incorporated  into  Docket  No. 
RMS7-3»-O0a 

'*  Ucensee  commenters  were  Alabama  Power 
Company.  Eugene  Water  k  Electric  Board.  Georgia 
Power  Company.  Pacific  Gas  and  Electric  Company. 
Nebraska  PubUc  Power  District  PubUc  Service 
Company  of  Colorado,  and  SonthMn  CaUfbmla 
Edison  Company.  Associations  representing 
Ucensees  were  Edison  Electric  Institute,  CaUfomia 
PubUc  Agencies,  and  Wisconsin  UUUtie* 
Assodatioa  Inc.  Long  Lake  Energy  Corporation 
commented  as  a  competitor.  Other  commenters 
were  the  Native  American  Rights  Fund,  the  National 
Congress  of  American  Indians,  and  the  Advisory 
Council  on  Historic  Preservation. 


to  file  an  application  for  a  new 
license.**  ECPA  amended  the  FPA  to 
establish  this  five-year  deadline.*^  The 
final  rule  specifies  a  conunencement 
date  for  the  period  within  which  a 
licensee  must  file  a  notice  of  intent 
thereby  limiting  the  filing  to  the  sbc- 
month  period  before  the  statutory 
deadline.  Specifically,  the  final  rule 
provides  that  a  licensee  must  file  a 
notice  of  intent  at  least  five,  but  not 
more  than  five  and  one-half,  years 
before  the  expiration  of  its  license.** 
The  interim  nde  included  certain 
transitional  provisions  for  projects  with 
existing  licenses  that  expire  before 
October  17. 1992.**  These  provisions  are 
not  retained  in  the  final  rule  because  the 
periods  within  which  affected  licensees 
were  required  to  file  notices  of  intent 
have  passed. 

Several  licensees  suggest  that  the 
Commission  require  a  person  other  than 
an  existing  licensee  to  notify  the 
Commission  of  its  intention  to  file  an 
application  for  a  new  license.  Some  of 
these  commenters  suggest  that  a 
nonlicensee  applicant  give  this 
notification  within  six  months  after  the 
Commission's  public  notice  of  the 
existing  licensee's  notification  of  intent 
to  file  or  not  to  file  an  application  for  a 
new  hcense.*** 

Section  15(b)(1)  of  the  FPA.  as 
amended  by  ECPA,  contains  explicit 
provisions  regarding  advance 
notification  by  a  hcensee  of  intent  to  file 
or  not  to  file  an  application  for  a  new       /O 
Ucense.  There  are  no  comparable         /j^^ 
provisions  requiring  notification  by  a^ 
nonlicensee  applicant  The  first 
requirement  that  the  FPA  imposes  on  a 
nonlicensee  is  that  it  file  an  application 
for  a  new  license  at  least  24  months 
before  the  expiration  of  the  term  of  the 
existing  license,  as  required  of  all 
applicants  by  section  15(c)(1).  The 
Commission  believes  that  a  notification 
requirement  for  a  nonlicensee  applicant 
as  suggested  by  the  conunenters,  could 
be  anticompetitive,  as  it  would  require 
the  nonUcensee  applicant  to  be 


>•  Interim  rule.  1 1&15. 

>*  FPA  1 15(b)(1).  16  U.S.C  80e(b)(l)  (Supp.  1987). 

>■  Final  rule.  1 16.1S(c)(l). 

'*  The  interim  rule  required  an  existing  Ucensee 
«<rith  a  Ucense  that  expires  on  or  after  October  16. 
1991.  but  before  Octol>er  17. 1992,  to  file  a  notice  of 
intent  with  the  Commission  by  October  16, 1967, 
and  required  an  existing  licensee  with  a  license  that 
expires  on  or  before  October  15. 1901,  to  Gie  a 
notice  of  intent  with  the  Commission  by  August  5. 
1987,  if  the  Ucensee  had  not  filed  an  appUcation  or  a 
statement  under  {  18.3  t>efore  Octot>er  16, 1986. 
Interim  rule,  |  iai5(b)  (2)  and  (3). 

**  Comments  of  Alabama  Power  Company 
(Alabama  Power)  at  1  Edison  Electric  Institute  (EEI) 
at  10,  Southern  CaUfomia  Edison  Company  at  3.  and 
Wisconsin  UUUties  Association  at  1. 
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sufficiently  prepared  to  pracetd  wtth  ■ 
licease  apptication  aad  to  make  a  p«ibliG 
statement  as  to  its  intentjoas  at  least 
four  and  ooe-half  yean  prior  to  the 
expiration  of  a  license.  The  statutory 
requirements  that  a  licensee  provide 
notice  of  its  iateat  and  make  certaio 
information  available  to  the  public  are 
intended  to  promote  coapetitioQ  in 
relicensing  by  allowing  potential 
competitors  to  review  and  evaluate 
information  concerning  a  project  in 
order  to  determiBe  whether  to  file  an 
application  for  a  license  and  to  prepare 
an  application  if  it  decides  to  file  oae.  A 
notice  requirement  for  a  nonlicensee 
applicant,  for  which  there  is  no   , 
requirement  in  the  FPA.  would   J 
undermine  the  statutory  intent  of 
promoting  competition.  The  Commission 
declines  to  adopt  this  suggestion. 

B.  InformaUon  To  Be  Made  Available  at 
the  Time  of  Notification 

A  licensee  mmt  make  available  the 
required  infatraatioD  whether  or  no<  it 
intends  to  file  an  applicatioii  for  a  new 
license.  In  the  final*  rale,  the  Commission 
generally  retains  the  information 
requirements  of  the  interim  rule. 
Changes  from  die  interim  rule  are 
discussed  below. 

1.  General  requirements  for 
information  to  be  made  available. — a. 
Period  during  which  required 
information  must  be  made  available  to 
the  public.  The  interim  rule  requires  that 
a  licensee  make  certain  information 
reasonably  available  to  the  public  upon 
filing  its  notice  of  intent  with  the 
Commission,  but  does  not  provide  a 
termination  date  for  the  availability  of 
the  required  information.*  ^  Two 
commenters  suggest  that  the  required 
information  remain  available  until  the 
deadline  for  filing  an  application  for  a 
new  license:  another  commenter 
suggests  that  it  remain  available  until 
six  months  after  the  deadline  for  filing 
competing  applications,  that  is,  until  18 
months  before  the  expiration  of  the 
existing  license.** 

The  Commission  agrees  diat  a  time 
limit  should  be  placed  on  the 
availability  of  required  information.  The 
Commission  believes,  however,  that  any 
period  of  availability  should  be  longer 
than  those  suggested  by  commenters. 
This  information  may  be  useful  to 
competing  applicants,  interveners  in 
relicensing  proceedings,  and  the  public 
in  addition  to  facilitating  competition, 
the  availability  of  the  required 
information  promotes  informed  public 
scrutiny  of  the  hydroelectric  relicensing 


"  Interim  rule.  I  ISOSfe). 
"  ComBenU  of  AJabana  Vvmtt  at  3.  EBl  at  IS- 
14.  and  Southern  Califaraia  EdiMMi  at  1. 


process.  Therefore,  the  ^'miTttfiirn  is 
requiring  that  the  specified  infniwiation 
must  reaiain  available  imtH  the 
tetmination  of  any  relicensing 
proceecfing.*' 

b.  Time  period  to  be  covered  by 
required  information.  The  interim  rule 
required  that  information  relating  to 
project  generation  and  outflows  and 
annual  operation  and  maintenance  costs 
"for  the  previous  five  years"  be  made 
available.'*  as  well  as  reports  on 
operation  or  maintenance  problems 
"occurring  within  the  last  five  years."  *• 
The  Commission  recognizes  that  the 
precise  period  intended  to  be  covered  by 
this  information  is  ambiguoiis  and 
clarifies  in  the  final  rule  that  information 
should  cover  the  period  beginning  five 
years  before  the  filing  of  a  notice  of 
intent 

Some  licensees  suggest  that  the 
coverage  period  for  other  required 
information,  such  as  historical  records, 
cultural  data,  and  environmentaL 
conservation,  and  recreation  reports, 
should  also  be  limited  to  the  same  five- 
year  time  interval  preceding  notification 
of  intent.*'  However,  these  conunenters 
recommend  that  this  five-year  limitation 
not  be  applied  when  the  most  recent 
data  is  more  than  five  years  old  at  the 
time  a  notice  of  intent  is  filed. 

Long  Lake  Energy  Corporation  (Long 
Lake]  claims  that  the  five-year  coverage 
period  for  information  relating  to 
generation  data  and  operation  and 
maintenance  costs  and  problems  is  too 
short  because  it  does  not  adequately 
show  the  manner  in  which  a  licensee 
has  operated  a  project.  Long  Lake 
suggests  that  information  concerning 
project  costs,  generation,  and 
maintenance  over  the  life  of  the  project 
is  relevant  to  an  examinatioa  of  a 
licensee's  "track  record"  and  states  that 
nothing  in  section  15(b)(2)  of  the  FPA  or 
in  the  legislative  history  of  ECPA 
supports  limiting  the  period  covered  by 
the  information  to  be  made  available. 
Long  Lake  recommoids  that  the 
Commission  remove  the  five-year  Knrit 
and  require  that  a  licensee  make 
available  such  information  covering  the 
entire  life  of  the  project.*' 

Section  15(b)(2)  of  the  Federal  Power 
Act  states  that  an  existing  licensee  must 
make  current  maps,  drawings,  data,  and 
other  infonnation  available  at  the  time  it 
ghres  notice  of  its  intention  to  apply  for 
a  new  license.  The  Commissioo 


"  Final  rule.  1 18.ie(bK2). 

*«  Interim  rule,  i  lsJfl(bUl)  (iii)  awl  (v). 

t>  iBieiim  rule.  |  ia.ie(bM2)(iii). 

»  CoaMteata  of  AkbaaH  Power  at  Si  EH  at  IS- 
M.  Somtiani  Caltfcnte  Ediaca  at  2.  awi  Wiaooaate 
UtUttiaa  AaaodaSea  at  1-2. 

"  Comments  of  Long  Laka  at  S-7. 


interptels  the  wonl  "tuiieiit^  to  nean 
that  the  data  provided  wfl]  eecorately 
describe  die  project  and  allow  a 
meaaiagfiil  assessment  of  it.  Ilie  most 
meaningfid  generation,  operations,  and 
maintenance  data  are  the  most  recent 
The  intended  requirement  of  the  interim 
rule  diat  a  licensee  make  available 
specified  information  in  these  categories 
covering  the  five-year  period  preceding 
the  filing  of  its  notice  of  intent  is 
reasonable  and  the  Commission  is 
retaining  it  in  the  final  rule.  However,  ia 
order  to  ensure  that  available 
infonnatioD  ranains  current,  the 
Commisaion  is  requiriag  a  licensee  to 
supplement  the  information  coveriag 
that  five-year  period  with  any  additional 
data  developed  after  the  filtag  of  a 
notice  of  intent** 

The  Cuuuiusston  also  adopts  in  part 
commenters'  suggestion  diat  a  licensee 
provide  earlier  data  when  diere  is  no 
existing  data  covering  the  specified  five- 
year  period  preceding  the  notice  of 
intent.  Hie  final  rule  provides  that  a 
licensee  must  make  available  any  report 
on  operations  or  maintenance  problems, 
other  than  routine  maintenance, 
beginning  writh  the  five-year  period 
preceding  the  notice  of  intent  or  the 
most  recent  five-year  period  for  which 
data  exists.** 

With  regard  to  certain  other 
categories  of  data,  tiie  Commission 
believes  that  it  is  appropriate  to  require 
the  provisioa  of  all  existing  records, 
with  some  non-temporsl  liraatations.'*' 
All  events  and  stwhes  related  to  a 
project  and  imrtrfving  cultural  resources. 
fish  and  wildlife,  recreation,  or 
conservation  may  be  relevant  in  the 
relicensing  process  and  a  record  more 
than  five  years  old  may  constitute  the 
only  documentation  on  these  subjects. 
Accordingly,  the  Conunission  has  placed 
no  limit  on  the  time  period  ct>vered  by 
these  categories  of  documents.** 

c  Reports  to  be  made  available. 
Several  sections  of  the  interim  rule 
require  a  Bcensee  to  make  "aD  existing 
reports"  available  for  public 
inspection.*'  Licensee  commenters 
express  concern  that  the  interim  rule 
might  be  interpreted  to  require  a 
licensee  to  search  for  and  obtain  reports 
by  third  parties  that  are  not  in  the 


.U  i'j't  JiiiJ\M 


»  FinMnrfa.  I  l&ie(<4.     .^i 

»  Flul  rule.  I  lS.lS(d)(2Mii4- 

*"  Raoaadi  i<— wniin  airhawifaoii  u\  reaomcea 
and  rececda  eoncaiaiag  aaa  of  tke  ptoiact  aiaa  bjr 
Native  Anericaaa  are  diacaasad  fnrtbar  below. 

*'  PtaMl  nria.  I  MM(d)  (3),  (4).  (5).  aMd  fS^ 

**  IW  fcHowiiig  se^kme  of  the  (nterfm  rule  refer 
to  "all  exiatiag  reporta":  |  IS.IS  (bHlKr).  (b)(ZXiH). 

msm.  mvm,  wpm  mmi  -mJ  mimy 


possession  of  the  licensee.**  They 
suggest  that  the  rule  be  amended  to 
require  the  provision  of  reports  of  which 
a  licensee  has  knowledge,  reports 
prepared  or  filed  with  the  Commission 
by  the  licensee,  or  reports  in  the 
licensee's  possession. 

The  Commission  believes  that  reports 
prepared  by  third  parties  may  contain 
infonnation  that  is  required  to  be  made 
available  under  section  15(b)(2)  of  the 
Federal  Power  Act.  However,  the 
Commission  did  not  intend  that  the 
interim  rule  impose  on  licensees  the 
burden  of  searching  the  records  of 
unrelated  entities.  Similarly,  the  intent 
of  the  final  rule  is  to  require  a  licensee 
to  make  available  all  required  reports  in 
its  possession  or  control,  whether  those 
reports  were  prepared  by  the  licensee  or 
by  .third  parties. 

The  Wisconsin  Utilities  Association 
asks  the  Commission  to  clarify  the  rule 
to  specify  whether  reports  that  must  be 
made  available  are  those  that  exist 
when  a  licensee  notifies  the  Commission 
of  its  intention  to  file  or  not  to  file  an 
application  for  a  new  license  or  those 
that  exist  when  information  is  requested 
by  a  member  of  the  public.** 

A  licensee  satisfies  the  public  access 
requirement  by  providing  information 
when  a  request  is  made.  At  that  time,  a 
licensee  determines  the  existence  and 
availability  of  a  document  and  provides 
it  to  the  requester  within  a  reasonable 
period  of  time.  Thus,  a  licensee  is 
required  to  make  available  a  report  that 
exists  when  a  request  is  made,  even  if 
that  report  were  generated  after  the 
licensee  filed  its  notice  of  intent. 

d.  Unavailable  information.  The 
Commission  suspended  the  requirement 
of  the  interim  rule  that  a  licensee  file  a 
statement  of  unavailability  regarding 
items  of  required  information  that  it 
could  not.  for  reasons  bey6nd  its 
control,  make  available  to  the  public." 
OMB  had  not  approved  this  section, 
stating  that  the  statutory  intent  of 
providing  public  access  is  satisfied  by 
requiring  a  licensee  to  provide 
information  when  a  request  is  made  and 
by  allowing  the  licensee  to  determine 
the  existence  and  availability  of  the 
required  information  at  that  time.  OMB 
noted  the  provision  in  the  interim  rule 
allowing  a  member  of  the  public  who 
believes  that  required  information  is 


■*  Comments  of  EEI  at  12.  Nebraska  Public  Power 
District  at  1.  Public  Service  Company  of  Colorado  at 
1-2.  and  Southern  California  Edison  at  2. 

**  Comments  of  Wisconsin  Utilities  Association 
all. 

*•  52  FR 1SJ27  P^y  14. 1987).  suspending  interim 
rule.  1 16.16(d)(1). 


being  withheld  to  petition  the 
Commission  for  assistance.** 

The  Eugene  Water  and  Electric  Board 
and  Long  Lake  state  that  a  licensee 
should  be  required  to  provide  a 
statement  of  unavailability  of 
information.*'  Several  licensees 
disagree  and  cite  the  OMB  failure  to 
approve  this  requirement.  The  intent  of 
section  15(b)(2)  of  the  FPA  is  diat  a 
licensee  make  required  infonnation 
available  within  a  reasonable  time.  The 
Commission  expects  that  an  existing 
licensee  will  make  a  good  faith  efi^ort  to 
provide  required  information  in  its 
possession  or  control  and  that  if 
information  is  unavailable,  a  licensee 
will  inform  a  requester  of  that  fact 
within  a  reasonable  period  of  time.  The 
Commission  believes  that  the 
requirement  to  file  a  statement  of 
imavailability  is  unnecessary  and  has 
not  included  that  requirement  in  the 
final  rule.  I^owever,  it  is  retaining  a 
procedure  similar  to  that  established  in 
the  interim  rule,  allowing  anyone  who 
believes  that  a  licensee  is  not  making 
existing  required  information 
reasonably  available  to  petition  the 
Commission  for  assistance.** 

q.  Proprietary  information.  Georgia 
Power  aigues  diat  a  licensee  should  not 
be  required  to  make  available  certain 
proprietary  information  such  as  future 
plans,  studies  of  demand  and  need, 
particularized  cost  information,  and  the 
relation  of  particularized  costs  to  the 
information,  and  the  relation  of 
particularized  costs  to  the  licensee's 
electric  system  as  a  whole.'*  No 
provision  of  the  interim  or  final  rule 
requires  production  of  the  types  of 
information  enumerated  by  the 
commenter.*  °  The  Commission 
expressly  stated  in  the  preamble  to  the 
interim  rule  that  it  does  not  believe  that 
information  concerning  a  Ucensee's 
future  plans  should  be  disclosed  to  the 
public  before  an  application  for  a  new 
license  is  filed.  It  further  stated  that 
release  of  this  infonnation  may  imfairly 
disadvantage  the  existing  licensee  and 
limited  disclosure  to  public  information 
pertaining  to  the  existing  project  as 
licensed.*'  The  Commission  reaffirms 
these  statements  in  this  final  rule. 


*•  Interim  rule.  1 16.16(d)(2). 

"  Comments  of  Eugene  Water  ft  Electric  Board  at 
1  and  Long  Lake  at  S-11. 

■•  Pinal  rule.  1 16.16(f). 

**  Comments  of  Georgia  Power  at  3. 

*^  The  interim  rule  sets  out  specific  items  of 
required  infonnation  in  {  ie.lS(b),  S2  FR  at  1103S- 
11040.  The  cost  information  required  consists  of 
annual  operation  and  maintenance  costs  and 
original  project  costs  (|  ie.ie(b)(l)(v).  The 
comparable  provision  in  the  final  liile  is 
1 16.16(d}ll)(v). 

«>S2FRatll03a. 


2.  Specific  categories  of 
information. — a  Correspondence.  The 
interim  rule  requires  a  licensee  to  make 
available  all  public  correspondence  on 
the  licensed  project  and  on  certain 
specific  topics.**  Some  licensee 
commenters  state  that  these 
requirements  are  overly  broad  and 
unduly  burdensome  and  that  much  of 
the  required  correspondence  would  be 
irrelevant  to  an  evaluation  of  the  ciurent 
operation  of  a  project**  The  Edison 
Electric  Institute  (EEI)  suggests  that  the 
Commission  limit  the  required 
infonnation  to  correspondence  to  which 
the  licensee  is  a  party  and  which  relates 
to  one  of  the  party  and  which  relates  to 
one.of  the  subject  areas  in  §  16.18(d).** 

The  Commission  believes  that  aD 
correspondence  relating  to  a  project 
should  be  made  available.  These 
documents  demonstrate  in  part  how  a 
licensee  has  used  a  public  resource.  This 
information  is  valuable  not  only  to 
competitors,  but  also  to  the  public,  for 
whom  relicensing  constitutes  an 
important  opportunity  to  evaluate  use  of 
the  nation's  water  resources.  Thus,  the 
Commission  has  not  adopted  the 
suggestion  that  a  licensee  be  required  to 
make  available  only  correspondence  to 
which  it  is  a  party. 

Some  licensees  also  suggest  that 
licensees  be  permitted  to  make 
available  correspondence  on  all  subjects 
in  a  single  correspondence  file.** 
Correspondence  is  more  likely  than 
other  categories  of  documents  to  be  filed 
chronologically  or  by  some  method 
other  than  by  subject  matter.  The 
Commission  believes  that  making 
correspondence  related  to  the  project 
available  satisfies  the  purposes  of 
section  15(b)(2)  of  the  FPA.  Accordingly, 
in  this  final  rule,  the  Commission  is 
clarifying  that  a  Ucensee  may  provide  all 
required  public  correspondence  in  one 
file.** 


*'  Under  the  interim  rule,  a  licensee  is  required  to 
provide  all  public  correspondence  relating  to  the 
existing  project  ((  16.ie(b)(l)(iv)):  the  safety  and 
structural  adequacy  of  the  existing  project 
(i  ie.ie(b)(2)(v));  fish  and  wildlife  resources  within 
the  project  area  (|  ie.l6(b)(3)(iv)):  energy  ' 
conservation  measures  relating  to  the  existing 
project  (i  I6.16(b)(4)(ti));  recreation  and  land  use 
resources  writhin  the  project  area  (|  I6l6(b)(5)(iv]); 
and  cultural  resources  within  the  project  area 
(i  16.ie(b}(6)(iil)). 

**  Comments  of  EEI  at  21.  Public  Service 
Company  of  Colorado  at  2.  and  Southern  California 
Edison  at  3. 

**  Comments  of  EEI  at  20-21. 

*•  Comments  of  EEI  at  21  and  Southern  California 
Edison  at  3. 

«•  Final  rule.  1 16.1S(g). 
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b.  License  applicatioaa,  orders, 
issuing  licenses,  and  appurtenant 
documents.  The  interim  rule  requires  a 
licensee  to  make  available  the  origiBal 
license  application;  the  order  issuing  the 
license  for  the  existing  project,  including 
approved  Exhibit  drawings:  all  orders 
issuing  amendments  to  the  license  for 
the  existing  project  and  all  orders 
issuing  annual  licenses  for  the  existing 
project.*' 

¥S1  states  that  some  licensees  may  be 
coming  to  the  end  of  a  second  Kcerne 
term  and  suggests  that  the  Commission 
require  such  licensees  to  make  available 
only  their  licenses  and  appurtenant 
itooanents.**  Hie  Coihmission  is  not 
adapting  this  suggestion  because  it 
believes  that  pertinent  information  may 
be  contained  in  a  prior  liceiMe  and 
related  docimwnts.  The  Commissioo  is 
requiring  that  a  licensee  make  available 
the  original  and  ail  subsequent  licenses 
and  appurtenant  dociunents.** 

c.  Data  to  verify  operation  of  the 
project  in  accordance  with  license 
terms.  The  interim  rule  requires 
licensees  to  make  available  all  data 
necessary  to  enable  the  public  to  verify 
that  the  project  has  been  and  is  being 
operated  in  accordance  with  the 
requirements  of  each  Hcense  article, 
including  minimum  flow  requirements, 
maximum  ramping  rates,  reservoir 
elevation  limitations,  and  environmental 
monitoring  procedures.**  The  licensees 
state  diat  it  is  the  Commission,  not  die 
public,  that  must  determine  whether  or 
not  a  licensee  has  complied  with  tlie 
terms  snd  conditions  (rf  its  license  and 
that,  regardless  of  the  amonnt  of  data 
made  available,  the  public  may  not  be 
able  to  verify  compliance.'* 

The  CommisaioQ  believes  that 
information  relevant  to  verifying 
compliance  with  ticense  terms  and 
conditions  may  be  useful  to  competitors, 
interveners,  and  the  general  public.  A 
competitor  may  seek  such  mformation  to 
demonstrate  that  it  should  receive  the 
new  license.  An  intervener  may  use  it  to 
support  one  applicant  over  another  or  to 
seek  revisions  in  the  terms  and 
conditions  of  a  license.  The  genial 
public  may  use  this  infonnatioa  to 
evaluate  •  licensee's  stewardship  of  a 
waterway.  Becaase  inibiaiatian  relevant 
to  verifyteg  compliance  wMi  bcene 
terms  and  conditions  is  osefol  to 
reviewers  other  than  the  Commission, 
the  Commission  retains  the  requirement 


that  such  information  be  made 
reasonably  available  to  the  publia** 

Other  licensees  suggest  that  this 
section  could  be  interpreted  to  require  a 
licensee  to  conduct  new  studies  to 
establish  compliance  with  license 
articles.  The  Commission  restates  its 
position  that  a  hcensee  will  not  be 
required  to  conduct  an  additional  study 
to  fulfill  the  information  requirements  of 
the  fmalrule. 

Long  Lake  requests  ttiat  hcensees  be 
required  to  make  available  several 
additional  categories  of  information. 
First,  Long  Lake  suggests  that  all  records 
pertaining  to  inspections,  investigations, 
and  enforcement  actions  undertaken  by 
the  Commission  in  connection  with  a 
project  should  be  made  available  to  the 
public  because  this  information  is 
relevant  to  a  licensee's  performance 
with  respect  to  any  project 

The  Commission  believes  (hat  the 
informatitm  provision  requireraents  of 
the  interira  and  final  rules  cover  the 
types  of  records  cited  by  Long  Lake.  For 
example,  the  interim  and  final  rules 
require  that  licensees  laake  available  all 
public  correspondence  relating  to  the 
existing  project  and  aU  existing  reports 
on  any  operation  or  maintenance 
problems  odier  than  rootine 
maintenance.**  The  Commission 
therefme  declines  to  adopt  an  »A<'*iopfll 
requiremenL 

Long  Lake  also  suggests  that  a 
licensee  be  required  to  provide 
information  ccxicemHig  all  (rfits 
hydroelectric  projects  when  H  fHes  an 
application  for  a  new  license  for  any 
project  Long  Lake  brieves  diat  a 
licensee's  levd  of  performance  at  odier 
hydroelectric  fadfities  is  an  important 
indicator  of  its  ability  to  operate  and 
maintain  the  project  for  which  the 
application  is  filed.**  The  Commission 
is  not  adopting  diis  suggestion  because 
performance  at  odier  liydrodectric 
projects  is  not  a  factor  the  Connnissian 
must  consider  in  making  its  Ucenshig 
decisions  uudei  either  section  10  or 
section  15  of  the  FPA.** 

d.  Conservation  plans.  The  interim 
rule  requires  a  licensee  that  is  an 
electric  utilify,  or  a  state  or  a 
municipalify  that  uses  any  of  the  power 
generated  by  the  existing  project  to 
make  available  its  plan  to  conserve 
electricity  or  encourage  conservation  by 
its  customers.*'  EEI  claims  this 


requirement  is  too  aneroas  because 
conservation  plans  are  often  lengdiy 
docaoients  which  are  frequently  revised. 
EEI  suggests  that  the  Caamissifm 
require  that  a  licensee  make  avatiabie 
only  current  iafermatian  concerning  its 
energy  conservation  programs  and  that 
a  licoiBce  be  allowed  the  discretion  to 
provide  either  a  caoent  conservatioD 
plan  at  a  detailed  sunanary  of  the 
cooservatton  initiatives  tt  has 
imdertaken.  EEI  also  points  out  that  a 
licensee  may  not  have  a  smgle 
comprehensive  plan  covering  all  its 
activities  in  the  energy  conservation 
field." 

Section  4(e)  of  the  FPA  requires  the 
CcHnmission  to  give  significant 
consideration  to  energy  conservation 
issues  in  granting  a  hydroelectric  project 
license.**  The  activities  of  a  licensee 
with  regard  to  conservatian  are  of  major 
in^tortance  in  a  relicensing  proceeding. 
The  Commissi(Ki  is  thus  retaining  the 
requirement  that  a  licensee's 
conservation  plan  be  made  available  to 
the  public  and  is  broadening  the 
requirement  to  include  any  other 
information  pertinent  to  a  licensee's 
efforts  to  conserve  electiicify  or  to 
encourage  conservation  by  its 
customers.  The  Commission  is 
expanding  this  information  requirement 
because  it  recognizes  that  not  all 
conservation  information  may  be 
contained  in  a  formal  conservation  plan. 

e.  Project  gentration  and  outflow 
data.  The  interim  rule  requires  a 
licensee  to  make  available  a 
compilation  of  project  generation  and 
respective  outflow  data  for  the  five 
years  preceding  a  request  in  time 
increments  not  to  exceed  one  hour.** 
Several  licensees  state  that  some 
hydroelectric  poweriiouses  are  not 
metered  for  houriy  readings  and  suggest 
that  generation  and  outflow  data  be 
provided  in  the  smallest  increment 
recorded.**  in  the  final  rule,  the 
Commission  is  requiring  that  project 
generation  and  outflow  data  be  made 
available  in  increments  not  to  exceed 
one  hour,  unless  use  of  another  time 
increment  can  be  justified." 

f .  RecreationaJ  use  reports.  The 
interim  rule  requires  a  licensee  to  make 
availabla  all  •*««**^  reports  on  past 
and  cttitent  recreational  uses  of  die 
project  area.**  Licensee  coaunentos  ask 


the  Commission  to  require  instead  that  a 
licensee  make  available  its  FERC  Form 
1^0. 80  and  any  FERC-approved 
recreation  plan.*'  The  Commission 
believes,  however,  that  documents  odier 
than  FERC  Form  No.  80  and  a  FERC- 
ai^iroved  recreatkm  plan  may  contain 
useful  information  regarding 
recreational  uses.  The  Commission  also 
notes  that  not  every  project  has  an 
approved  reoeatimi  plan  and  that  the 
filing  of  FERC  Fcmn  Na  80  is  no  longer 
required  on  an  annual  baios.  The 
Commission  therefore  declines  to  revise 
the  requirement  that  a  licensee  make 
available  any  report  on  past  or  current 
recreational  uses  of  the  project  area.** 

Several  licensees  claim  that  the 
appropriate  term  of  art  to  describe  the 
area  within  a  project  boundary  is 
"project"  or  "project  boundary"  rather 
than  "project  area".**  The  Commission 
used  the  term  project  area  in  the 
sections  of  the  interim  rule  requiring  the 
provision  of  information  concerning  fish 
and  wildlife  resources,  recreation  and 
land  use  resources,  and  cultural 
resources.  The  Commission  beHeves 
that  project  area  is  properly  used  to 
denote  the  area  within  a  project 
bouhdary  and  it  has  retained  that  term 
in  die  final  rule.** 

g.  Reports  on  archaeological 
resoarces  and  use  by  Native  Americans. 
Several  commenters  object  to  the 
requirements  of  the  interim  rule  that  all 
existing  reports  documenting 
archaeological  resources  identified  in 
the  project  area  and  historical  and 
present  use  of  the  project  and 
surrounding  areas  by  Native  Americans, 
as  well  as  all  pabhc  correspondence 
relating  to  cultural  resources  within  the 
project  area,  be  made  available  to  the 
publia*'  The  National  Congress  of 
American  faidians  and  the  Native 
American  Rights  Fund  aigue  that 
compliance  with  die  inovisions  of  the 
interim  rule  woold  violate  the  privacy 
rights  of  Native  Americans  widi  regard 
to  VMcred  sites  and  ceremonies  and 
would  increase  the  vubierability  of 
Indian  burial  sites  to  looting.  The  Edison 
Electric  Institute  suggests  that  disclosure 
of  certain  informs 'Jon  would  violate  the 
spirit  of  the  American  Indian  Religious 
Freedom  Act  of  1978.**  Other 
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**  CommenU  of  EEI  at  16-17  and  Southetn 
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commenters  cite  the  Ardiaetdogical 
Resources  Protection  Act  of  1979  ■*  and 
the  National  Historic  Preservation  Act 
of  1986,'*  which  protect  fiom  disclosure 
information  concerning  the  nature  and 
locaticm  of  certain  archaeological  and 
historic  resources. 

The  Commission  recognizes  the 
desirabilify  of  protecting  historic  and 
Native  American  sites  fit>m  imdue 
damage.  The  Commission  is  modifying 
the  provision  of  die  interim  rule  to 
require  that  a  licensee  make  available 
specified  cultural  resources  information 
from  which  the  licensee  has  deleted 
specific  site  or  property  locations,  the 
disclosure  of  which  would  create  a  risk 
of  harm,  theft  or  destruction  of 
archaeological  or  Native  American 
cultural  resources  or  to  the  site  at  which 
the  resources  are  located.'* 

3.  Manner  in  which  information  is  to 
be  mode  available. — a.  Copjit^ 
charges.  The  interim  rule  provided  that 
an  existing  licensee  must  make 
requested  copies  of  the  required 
information  available  at  reasonable 
costs  of  reproduction,  not  to  exceed  ten 
cents  per  page  of  prfiotocopy,  microform, 
or  computer  printout**  Several 
licensees  commented  generally  that  a 
charge  of  ten  cents  per  page  is 
unreasonable.  Other  commenters  state 
that  certain  documents  require  to  be 
made  available  for  reproduction  are  of 
large  or  irregular  size  and  require 
special  duplicating  techniques  diat  may 
cost  more  than  ten  cents  per  page.  They 
suggest  that  the  Commission  provide 
that  a  requester  be  charged  the  actual 
cost  of  duplication  or  "reasonable  costs" 
of  reproduction." 

The  Commission  agrees  that  a  uniform 
fee  of  ten  cents  per  page  may  not  be 
reasonable  in  all  circumstances  and  that 
a  more  equitable  approach  is  to  require 
a  requester  to  reimbinse  a  licensee  for 
the  actual  costs  of  dupHcation.  In  this 
final  rule,  the  Commission  is  requiring 
that  a  licensee  charge  a  requester 
reasonable  costs  of  duplication  for 
reproducing  docimients  that  it  is 
required  to  make  available.''* 


Federal  agencies  to  consider  Indian  religious  values, 
to  obtain  and  consider  Indian  views,  and  to  avoid 
unnecessary  interference  with  Indian  religious 
practices.  Wilson  v.  Block,  TU  F.2d  73S  (DX.  Cfe. 
1963.  cen.  denied  464  U.S.  10S6  (1964). 

••  16  U.S.C  470bh  (ia82). 
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exempted  fish  sad  «rildlife  agencies  from  payment 
of  the  costs  of  reproduction  of  required  information. 
Final  rule  f  16.16(e)  (3). 


b.  Location  at  which  information  must 
be  mode  available.  The  interim  rale 
provides  that  required  information  must 
be  made  available  at  a  licensee's 
principal  place  of  business  during 
regidar  business  hours.**  Some 
licensees  suggest  that  the  Commission 
allow  a  licensee  the  option  of  providing 
some  (tf  all  of  the  information  at  other 
locations.  Alternate  locations  suggested 
by  coHimenters  indnde  the  project  site, 
other  offices  of  the  licensee,  a  public 
building  such  as  a  school  or  library,  or 
some  other  facility  near  the  project** 
The  Commission  believes  that  making 
required  information  available  at  more 
than  one  site  may  be  advantageous  to 
both  the  licensee  and  the  (nibtic.  The 
Commission  also  believes  that  to  permit 
a  licensee  to  make  portions  tA  the 
required  information  available  at 
several  potentially  widely  scattered 
locations  wotild  place  an  undue  burden 
on  those  seeking  to  review  that 
information.  The  Commission  concludes 
that  there  must  be  one  location  at  which 
all  the  required  information  is  available, 
although  that  location  need  not  be  the 
licensee's  principal  place  of  business. 
The  final  rule  offers  the  alternative  of 
making  all  the  required  information 
available  at  any  other  location  or 
locations  which  may  be  more  accessible 
to  the  public" 

IV.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act  of  1900 
(RFA)**  requires  certain  analyses  of 
proposed  agency  rales  that  will  have  a 
"significant  economic  impact  on  a 
substantial  nimfiber  of  small  entities." 
Pursuant  to  section  e06(b)  of  the  FRA, 
the  Commission  hereby  certifies  that  the 
final  rale  regarding  notification  and 
information  to  be  provided  by  a 
licensee,  if  promi4sated,  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  or 
that  even  if  the  rule  were  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  it 
would  be  to  their  benefit.  The 
Commission  believes  that  the  entities 
affected  by  the  rale  do  not  fall  within 
the  class  of  "nnall  entity."  Even  if  the 
rale  were  to  have  a  significant  effect  on 
a  substantial  number  of  small  entities, 
however,  the  relicensing  requirements  in 
this  final  rule  are  necessary  for  the 
Commission  to  grant  a  new  or  nonpower 
license  to  an  applicant  at  the  expiration 
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of  an  existing  license  term.  An  applicant 
may  benefit  substantially  by  obtaining  a 
license. 

V.  Papeiwork  Reduction  Act 

The  Paperwork  Reduction  Act 
(PRA)^»  and  the  Office  of  Management 
and  Budget's  (0MB)  regulations^"    , 
require  that  0MB  approve  certain    | 
information  collection  requirements 
imposed  by  agency  rule.  The  provisions 
of  this  final  rule  have  been  submitted  to 
0MB  for  its  approval.  Interested  persons 
can  obtain  information  on  those 
provisions  by  contacting  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426  (Attention:  Marian  Obis. 
Office  of  Management  Systems  and 
Analysis  (202)  357-5600).  Comments  on 
the  information  collection  provisions  of 
this  final  rule  can  be  sent  to  the  Office 
of  Information  and  Regulatory  Affairs  of 
OMB,  New  Executive  Office  Building, 
Washington,  DC  20503  (Attention:  Desk 
Officer  for  the  Federal  Energy 
Regulatory  Commission). 

VI.  Environmental  Statement 

Commission  regulations  require  that 
an  environmental  assessment  or  an 
environmental  impact  statement  must  be 
prepared  for  any  Conmiission  action 
that  may  have  an  effect  on  the  human 
environment.**  The  Commission  has 
categorically  excluded  certain  actions 
from  this  requirement  as  not  having  a 
significant  effect  on  the  human 
environment.*'  No  environmental 
consideration  is  necessary  for  a 
proposal  for  the  promulgation  of  a  rule 
that  is  procedural  or  that  does  not 
substantially  change  the  effect  of 
legislation  or  regulations  being 
amended.**  The  final  rule  is  procedural 
in  nature.  It  defines  requirements  for  a 
licensee  to  provide  notice  of  its  intent  to 
file  or  not  to  file  an  application  for  a 
new  license  and  to  make  available  to 
the  public  information  concerning  a 
project  Moreover,  the  final  rule  does  not 
substantially  change  the  effect  of    1 
legislation  and  regulations  being     I 
amended.  Thus,  no  environmental 
assessment  or  enAoronmental  impact 
statement  is  necessary  for  the 
requirements  of  this  final  rule. 


Vn.  Effective  Date 


I 


This  rule  is  effective  June  3. 198&, 


■»•  44  H.S.C.  3501-3520  (1982). 

••5CFm320.13(19e6). 

* '  Regulationi  Implementing  National 
EnvironmenUl  Policy  Act  SZ  FR  47897  (Dec.  )7, 
1987).  to  be  oodified  at  18  CFK  Part  380. 

•*  Id.,  to  t>e  codified  at  |  380.4. 

•*  Id.  to  t>e  codified  at  |  380.4(a)(2)(ii). 


List  of  Subjects  in  18  CFR  Part  16 

Electric  power. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  16  of  Chapter 
I,  Title  18,  Code  of  Federal  Regulations, 
as  set  forth  below. 

By  the  Conunission. 
Lois  D.  CasheD, 

Acting  Secretary.  ■ 

PART  16— PROCEDURES  RELATING 
TO  TAKEOVER  AND  REUCENSINQ  OF 
LICENSED  PROJECTS 

1.  The  authority  citation  for  Part  16  is 
revised  to  read  as  follows: 

Authority:  Federal  Power  Act,  16  U.S.C 
791a-825r,  as  amended  by  the  Electric 
Consumers  Protection  Act  of  1986,  Pub.  L  99- 
495:  Department  of  Energy  Organization  Act, 
42  U.S.C.  7101-7352  (1962);  E.0. 12009.  3  CFR 
1978  Comp.,  p.  142. 

2.  Section  16.15  is  revised  to  read  as 
follows: 

§  16.15    Notification  procedures  under 
•action  15  of  ttw  Federal  Power  Act 

(a)  Applicability.  This  section  applies 
to  a  licensee  of  an  existing  project 
subject  to  sections  14  and  15  of  the 
Federal  Power  Act. 

(b)  Requirement  to  notify.  In  order  to 
notify  the  Commission  under  section  15 
of  the  Federal  Power  Act  whether  a 
licensee  intends  to  file  or  not  to  file  an 
application  for  new  license,  the  licensee 
must  file  with  the  Commission  an 
original  and  fourteen  copies  of  a  letter, 
that  contains  the  following  information: 

(1)  The  licensee's  name  and  address. 

(2)  The  project  number. 

(3)  The  license  expiration  date. 

(4]  An  imequivocal  statement  of  the 
licensee's  intention  to  file  or  not  to  file 
an  application  for  a  new  license. 

(5)  The  type  of  principal  project  works 
licensed,  such  as  dam  and  reservoir, 
powerhouse,  or  transmission  lines. 

(6)  Whether  the  application  is  for  a 
power  or  nonpower  license. 

(7)  The  location  of  the  project  by 
state,  county  and  stream,  and,  when 
appropriate,  by  city  or  nearby  city. 

(8)  'The  installed  plant  capacity. 

(9)  The  location  or  locations  of  all  the 
sites  where  the  information  required 
under  S  16.16  is  available  to  the  public. 

(10)  The  names  and  mailing  addresses 
of: 

(i)  Every  county  in  which  any  part  of 
the  project  is  located,  and  in  which  any 
Federal  facility  that  is  used  by  the 
project  is  located: 

(ii)  Every  city,  town,  Indian  tribe,  or 
similar  local  political  subdivision: 

(A)  In  which  any  part  of  the  project  is 
located  and  any  Federal  facility  that  is 
used  by  the  project  is  located,  or 


(B)  That  has  a  population  of  5,000  or 
more  people  and  is  located  within  15 
miles  of  the  project  dam, 

(iii)  Every  irrigation  district,  drainage 
district,  or  similar  special  purpose 
political  subdivision: 

(A)  In  which  any  part  of  the  project  is 
located  and  any  Federal  facility  that  is 
used  by  the  project  is  located,  or 

(B)  That  owns,  operates,  maintains,  or 
uses  any  project  facility  or  any  Federal 
facility  that  is  used  by  the  project;  and 

(iv)  Every  other  political  subdivision 
in  the  general  area  of  the  project  that 
there  is  reason  to  believe  would  be 
likely  to  be  interested  in.  or  affected  by, 
the  notification. 

(c)  When  to  notify.  (1)  Except  as 
provided  in  paragraph  (c)(2)  of  this 
section,  if  a  license  expires  on  or  after 
October  17, 1992,  the  licensee  must 
notify  the  Commission  as  required  in 
paragraph  (b)  of  this  section  at  least  five 
years,  but  no  more  than  five  and  one- 
half  years,  before  the  existing  license 
expires. 

(2)  The  requirement  in  paragraph 
(c)(1)  of  this  section  does  not  apply  if  a 
licensee  filed  notice  more  than  five  and 
one-half  years  before  its  existing  Ucense 
expired  and  before  the  effective  date  of 
this  rule. 

(d)  Commission  notice.  Upon  receipt 
of  the  notification  required  under 
paragraph  (b)  of  this  section,  the 
Commission  will  provide  notice  of  the 
licensee's  intent  to  file  or  not  to  file  an 
application  for  a  new  license  by: 

(1)  Publishing  notice  in  the  Fedei^al 
Register 

(2)  Publishing  notice  once  every  week 
for  four  weeks  in  a  daily  or  weekly 
newspaper  published  in  the  county  or 
coimties  in  which  the  project  or  any  part 
thereof  or  the  lands  affected  thereby  are 
situated:  and 

(3)  Notifying  appropriate  Federal  and 
state  resource  agencies  and  Indian 
tribes  by  mail. 

3.  Section  16.16  is  revised  to  read  as 
follows: 

916.16    infonnation  to  IM  made  avalM>l« 
to  IfM  pubMe  at  ttie  time  of  notification  of 
Intent  under  section  1S(b)  of  ttt*  Federal 
Power  Act 

(a)  Applicability.  This  section  applies 
to  a  licensee  of  an  existing  project 
subject  to  sections  14  and  15  of  the 
Federal  Power  Act. 

(b)  Requirement  to  make  information 
available.  A  licensee  must  make  the 
information  specified  in  paragraph  (d)  of 
this  section  reasonably  available  to  the 
public  for  inspection  and  reproduction, 
from  the  date  on  which  the  licensee 
notifies  the  Commission  pursuant  to 

{ 16.15(b)  of  this  part  until  the  date  any 


relicensing  proceeding  for  the  pro)ect  is 
terminated. 

[c)  Requirement  to  supplement 
infonnation.  A  licensee  must 
supplement  the  infonnation  it  is  required 
to  make  available  under  the  provisions 
of  paragraph  (d)  with  any  additional 
information  developed  after  the  filing  of 
a  notice  of  intent. 

(d)  Information  to  be  made  available. 
A  licensee  must  make  the  foDowing 
information  regarding  its  existing  project 
reasonably  available  to  the  public  as 
provided  in  paragraph  (b)  of  this  section: 

(1)  The  foUowing  construction  and 
operation  information: 

(i)  The  original  license  application  and 
the  order  issuing  the  license  and  any 
subsequent  license  application  and 
subsequent  order  issuing  a  license  for 
the  existing  project,  including 

(A)  Approved  Ejchibit  drawings, 
includiiig  as-built  exhibits, 

(B)  Any  order  issuing  amendments  or 
approving  exhibits,  and  ' 

(C)  Any  order  issuing  aimual  licenses 
for  the  existing  project; 

(ii)  All  data  relevant  to  whether  the 
project  is  and  has  been  operated  in 
acoMdance  with  the  requirements  of 
each  license  article,  including  minimum 
flow  requirements,  ramping  rates, 
reservoir  elevation  limitations,  and 
environmental  monitoring  data; 

(iii)  A  compilation  of  project 
generation  and  respective  outflow  with 
time  increments  not  to  exceed  one  hour, 
unless  use  of  another  time  increment 
can  be  justified,  for  the  period  beginning 
five  years  before  the  filing  of  a  notice  of 
intent; 

(iv)  Any  public  correspondence 
relating  to  the  existing  project; 

(v)  Any  report  on  the  total  actual 
annual  generation  and  annual  operation 
and  maintenance  costs  for  the  period 
beginning  five  years  before  the  filing  of 
a  notice  of  intent; 

(vi)  Any  rep<Hls  on  original  project 
costs,  current  net  investment,  and 
available  funds  in  the  amortization 
reserve  account; 

(vii)  A  current  and  complete  electrical 
single-line  diagram  of  the  project 
showing  the  transfer  of  electricity  from 
the  project  to  the  area  utility  system  or 
point  of  use;  and 

(viii)  Any  bill  issued  to  the  existing 
licensee  for  annual  charges  under 
section  10(e)  of  the  Federal  Power  Act 

(2)  The  following  safety  and  structural 
adequacy  information: 

(i)  The  most  recent  emergency  action 
plan  for  the  project  or  a  letter  exempting 
the  project  from  the  emergency  action 
plan  requirement; 

(ii)  Any  independent  consultant's 
reports  required  by  Part  12  of  the 


Commission's  regulations  and  fOed  on  or 
after  January  1, 1981; 

(iii)  Any  report  on  operation  or 
maintenance  problems,  other  than 
routine  maintenance,  occurring  within 
the  five  years  precediing  the  filing  of  a 
notice  of  intent  or  within  the  most  recent 
five-year  period  for  which  data  exists, 
and  associated  costs  of  such  problems 
under  the  Commission's  Uniform  System 
of  Accounts; 

(iv)  Any  construction  report  for  the 
existing  project;  and 

(v)  Any  public  correspondence 
relating  to  the  safety  and  structural 
adequacy  of  the  existing  project. 

(3)  The  following  fish  and  wildlife 
resotirces  information: 

(i)  Any  report  on  the  impact  of  the 
project's  construction  and  operation  on 
fish  and  wildlife  resources; 

(ii)  Any  existing  report  on  any 
threatened  or  endangered  species  or 
critical  habitat  located  in  the  project 
area,  or  affected  by  the  existing  project 
outside  the  project  area; 

(iii)  Any  fish  and  wildlife  management 
plan  related  to  the  project  area  prepared 
by  the  existing  licensee  or  any  resource 
agency;  and 

(iv)  Any  public  correspondence 
relathig  to  the  fish  and  wildlife 
resources  within  the  project  area. 

(4)  The  folloMring  recreation  and  land 
use  resources  information: 

(i)  Any  report  on  past  and  current 
recreational  uses  of  the  project  area; 

(ii)  Any  map  showing  recreational 
facilities  and  areas  reserved  for  future 
development  in  the  project  area, 
designated  or  proposed  wilderness 
areas  in  the  project  area.  Land  and 
Conservation  Fund  lands  in  the  project 
area,  and  designated  or  proposed 
Federal  or  state  wild  and  scenic  river 
corridors  in  the  project  area; 

(iii)  Any  documentation  listing  the 
entity  responsible  for  operating  and 
maintaining  any  existing  recreational 
facilities  in  the  project  area;  and 

(iv)  Any  public  correspondence 
relating  to  recreation  and  land  use 
resources  within  the  project  area. 

(5)  The  following  cultural  resources 
information: 

(i)  Except  as  provided  in  paragraph 
(d)(5)(ii)  of  this  section,  a  licensee  must 
make  available: 

(A)  Any  report  concerning 
documented  archaeological  resoun:es 
identified  in  the  project  area; 

(B)  Any  report  on  past  or  present  use 
of  the  project  area  and  surrounding 
areas  by  Native  Americans;  and 

(C)  Any  public  correspondence 
relating  to  cultural  resources  within  the 
project  area. 

(ii)  A  licensee  must  delete  &x>m  any 
information  made  available  under 


paragraph  (d)(5)(i)  of  this  section, 
specific  site  or  property  locations  the 
disclosure  of  which  would  create  a  risk 
of  harm,  theft,  or  destruction  of 
archaeological  or  Native  American 
cultural  resources  or  to  the  site  at  which 
the  resoiures  are  located,  or  would 
violate  any  Federal  law,  including  the 
Archaeological  Resources  Protection 
Act  of  1979. 16  U.S.C.  470w-3.  and  the 
National  Historic  Preservation  Act  of 
1966. 16  U.S.C.  470hh. 

(6)  The  following  energy  conservation 
information  \mder  section  10(aK2)(C]  of 
the  Federal  Power  Act  related  to  the 
licensee's  efforts  to  conserve  electricify 
or  to  encourage  conservation  by  its 
customers  including: 

(i)  Any  plan  of  the  licensee; 

(ii)  Any  public  correspondence;  and 

(iii)  Any  other  pertinent  information 
relating  to  a  conservation  plan. 

(e)  Form,  place,  and  hours  of 
availability,  and  cost  of  reproduction. 
(1)  A  licensee  must  make  the 
information  specified  in  paragraph  (d)  of 
this  section  available  to  the  public  for 
inspection: 

(i)  At  its  principal  place  of  business  or 
at  any  other  location  or  locations  that 
are  more  accessible  to  the  public 
provided  that  all  of  the  information  is 
available  in  at  least  one  location; 

(ii)  During  regular  business  hours;  and 

(iii)  In  a  form  that  is  readUy 
accessible,  reviewable,  and 
reproducible. 

(2)  Except  as  provided  in  paragraph 
(d)(3)  of  this  section,  a  licensee  must 
make  requested  copies  of  the 
information  specified  in  paragraph  (c)  of 
this  section  available  either 

(i)  At  its  principal  place  of  business  or 
at  any  other  location  or  locations  that 
are  more  accessible  to  the  public  after 
obtaining  reimbursement  for  reasonable 
costs  of  reproduction;  or 

(ii)  Through  the  mail,  after  obtaining 
reimbursement  for  postage  fees  and 
reasonable  costs  of  reproduction. 

(3)  A  Ucenseemust  make  requested 
copies  of  the  information  specified  in 
paragraph  (d)  of  this  section  available  to 
the  United  Sutes  Fish  and  Wildlife 
Service,  the  National  Marine  Fisheries 
Service,  and  the  state  agency 
responsible  for  fish  and  wildlife 
resources  without  charge  for  the  costs  of 
reproduction  or  postage. 

(f)  Unavailability  of  required 
information.  Anyone  may  file  a  petition 
with  the  Commission  requesting  access 
to  the  information  specified  in 
paragraph  (d)  of  this  section  if  it 
believes  that  a  licensee  is  not  making 
the  information  reasonably  available  for 
public  inspection  or  reproduction.  The 
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petition  must  describe  in  detail  the  basis 
for  the  petitioner's  belief. 

(g)  Public  correspondence.  A  licensee 
may  compile  and  make  available  in  one 
file  all  the  public  correspondence 
required  to  be  made  available  for 
inspection  and  reproduction  by 
5  16.16(d)(l)(iv).  {d){2Kv).  (d)(3)(iv). 
(d)(4)(iv).  and  (d)(6)(ii}. 

(FR  Doc  88-9847  Filed  5-3-«8:  8:45  am] 

MUMQ  COOC  f717-01-«i 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 
[Dockat  No.  78N-0434] 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs  Hot  Subject 
to  Certification;  Esmopal 

AQENCv:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA),  Center  for 
Veterinary  Medicine  (CVM),  is 
amending  the  animal  drug  regulations 
by  removing  the  regulation  that  reflects 
approval  of  the  new  animal  drug 
application  (NADA)  for  Esmopal. 
Esmopal  is  a  new  animal  drug  approved 
for  injection  into  roasting  chickens  to 
produce  more  uniform  fat  distribution 
and  to  improve  finish.  This  action  is 
being  taken  because,  as  explained  in  a 
notice  published  elsewhere  in  this  issue 
of  the  Federal  Register,  approval  of  the 
NADA  is  being  withdrawn. 
EFFECTIVE  DATE:  May  16. 1988. 
FOR  FURTHER  INFORMATION  CONTACTS 
Philip  J.  Frappaolo,  Center  for  I 

Veterinary  Medicine  (HFV-240),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-443-  j 
4940.  ' 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  February  12, 1988  (53 
FR  4214],  CVM  pubhshed  an  amended 
notice  of  opportunity  for  hearing  on  a 
proposal  to  withdraw  approval  of 
NADA  13-187,  submitted  by  Mattox  & 
Moore,  Inc.  (Mattox  &  Moore],  for 
Esmopal  (21  CFR  522.844). 

CVM  based  the  proposed  action  on 
section  512(e)(1)(B)  of  the  Federal  Food. 
Drug,  {md  Cosmetic  Act  (the  act]  (21 
U.S.C.  360b{e)(l](B])  on  the  grounds  that 
(1)  Esmopal  is  not  shown  to  be  safe  for 
use  because  (a)  new  evidence  provides 
a  reasonable  basis  &om  which  serious 
questions  about  the  ultimate  safety  of 
Esmopal  and  the  residues  that  may 


result  from  its  use  may  be  inferred,  and 
(b)  new  evidence  shows  that  Esmopal  is 
no  longer  shown  to  be  safe  by  adequate 
tests  by  all  methods  reasonably 
applicable,  and  (2)  section  512(d)(1)(H) 
of  the  act  applies  to  the  drug  because  (a) 
new  evidence  shows  that  estradiol  has 
been  shown  to  induce  cancer  in  animals, 
(b)  it  is  impossible  to  determine  whether 
the  total  residue  of  Esmopal  is  below  the 
level  of  no  carcinogenic  concern,  (c) 
there  is  no  method  approved  by  FDA  by 
regulation  that  can  measure  the  total 
residue  of  Esmopal  at  a  concentration 
low  enough  to  be  of  no  carcinogenic 
concern,  and  (d)  the  residue 
concentration  under  conditions  of  use 
reasonably  certain  to  be  followed  in 
practice  cannot  be  shown  to  be  at  or 
below  the  concentration  of  no 
carcinogenic  concern. 

Mattox  &  Moore  did  not  file  a  written 
appearance  requesting  a  hearing  and 
therefore  waived  the  opportunity  for  a 
hearing. 

In  a  notice  published  elsewhere  in  this 
issue  of  the  Federal  Register,  FDA  is 
withdrawing  approval  of  Mattox  & 
Moore's  NADA  13-187.  Upon 
withdrawal  of  approval  of  a  new  animal 
drug  application,  the  agency  is  required 
by  section  512(i)  of  the  act  to  remove  the 
regulation  that  reflects  the  approval. 

This  final  rule  removes  21  CFR 
522.844,  which  reflects  approval  of 
NADA  13-187.  effective  May  16. 1988. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  522  continues  to  read  as  follows: 

Authority:  Sec  512(i).  82  Stat.  347  (21 
U.S.C.)  360b(i)}:  21  CFR  5.10  and  5.83. 

§S22J44    [Removed] 

2.  Section  522.844  Estradiol 
monopalmitate  is  removed. 

Dated:  April  28, 1988. 
Gerald  B.  Guest, 

Director,  Center  for  Veterinary  Medicine, 
[m  Doc.  88-6868  Filed  5-3-88:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

21  CFR  Part  561 

(FAP  6H5481/m55;  FRL-3374-«] 

Pesticide  Tolerances  for  Triflumlzole 

AQCNCr.  Environmental  Protection 

Agency  (EPA). 

ACTION:  FinalYule. 

SUMMARY:  This  rule  establishes  a  feed 
additive  regulation  to  permit  combined 
residues  of  the  fungicide  triflumizole 
and  its  metabolites  in  or  on  certain  feed 
items.  Uniroyal  Chemical  Co.,  Inc., 
requested  this  rule  to  establish 
temporary  maximum  permissible  levels 
for  combined  residues  of  triflumizole  to 
permit  marketing  of  certain  feed 
commodities  in  connection  with  an 
experimental  use  of  the  fungicide  on 
apples  and  grapes. 
EFFECnVE  DATE:  April  25, 1988. 
ADDRESS:  Written  objections,  identified 
by  the  doomient  control  number,  [FAP 
6H5481/R955],  may  be  submitted  to: 
Hearing  Clerk  (A-110),  Environmental 
Protection  Agency.  Rm.  3708,  401  M  St.. 
SW..  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT  By 

mail:  Lois  Rossi,  Product  Manager  (PM) 
21,  RegistraUon  Division  (TS-767C). 
Environmental  Protection  Agency.  401  M 
St..  SW..  Washington,  DC  20460. 

Office  location  and  telephone  number 
Rm.  227.  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202.  (703)- 
557-1900. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  proposed  rule,  published  in  the 
Federal  Register  of  April  6. 1988  (53  FR 
11314).  in  which  it  was  announced  that 
Uniroyal  Chemical  Co..  Inc..  had 
submitted  a  feed  additive  petition  (FAP 
6H5481)  proposing  the  establishment  of 
a  feed  additive  regulation  for  the 
combined  residues  of  the  fungicide 
triflumizole  (l-(l-(4-chloro-2- 
(trifluoromethyl)phenyl)imino)-2- 
propoxyethyl)-lH-imidazole]  and  its 
metabolites  containing  the  4-chloro-2- 
trifluoromethyl-aniline  moiety 
(calculated  as  triflumizole]  in  or  on 
apples,  dried  at  3.0  parts  per  million 
(ppm),  apple  pomace,  wet  at  1.0  ppm, 
apple  pomace,  dry  at  3.0  ppm,  grape 
juice  at  1.0  ppm,  grape  pomace,  wet  at 
4.0  ppm.  gfape  pomace,  dry  at  1.0  ppm, 
raisins  at  1.0  ppm,  and  raisin  waste  at 
2.0  ppm.  The  petitioner  had 
subsequently  amended  its  petition  to 
establish  tolerances  for  the  fungicide  in 
or  on  the  following  commodities  as 
follows:  apple  pomace  at  2.0  ppm,  grape 
pomace  at  25.0  ppm,  and  raisin  waste  at 


8.0  ppm.  A  feed  additive  regulation  was 
proposed  to  permit  the  processing  of 
apples  and  grapes  whidi  have  been 
treated  in  connection  with  proposed 
EPA  Experimental  Use  Permit  No.  400- 
EUP-AU. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition  and 
'all  other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerance  will  protect  the  public 
health.  Therefore,  the  tolerance  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
■Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354. 94  Stat.  1164.  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  ft-om  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  21  CFR  Part  561 

Animal  feeds.  Pesticides  and  pests. 
Reporting  and  recordkeieping 
requirements. 

Dated:  April  25. 1988. 
Douglas  D.  Campt. 
Director,  Office  of  Pesticide  Programs. 

Therefore.  21  CFR  Part  561  is 
amended  as  follows: 

PART  561-{AMENDED] 

1.  The  authorify  citation  for  Part  561 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

2.  By  adding  new  $  561.444,  to  read  as 
follows: 


9561.444    Trfflumizote. 

A  feed  additive  regulation  is 
established  to  pennit  residues  of  the 
fungicide  triflumizole  (l-(l-((4-chloro-2- 
(trifluoromethyl]phenyl)imino)2- 
propoxyediyl]-lH-imidazole)  and  its 
metabolites  containing  the  4-chloro-2- 
trifluoromethyl-aniline  moiefy 
(calculated  as  triflumizole]  in  or  on  the 
following  processed  feeds  when  present 
therein  as  a  result  of  application  to 
grapes  and  apples  in  connection  with  an 
experimental  use  pro-am,  as  follows: 


Parts 
Feeds  per 

mulion 

Apple  pomace „. .„..„ ......  2.0 

Grape  pomace 25.0 

Raisin  waste ao 


[FR  Doc.  88-9751  Filed  5-3-88;  8:45  am] 

BUXJNQ  CODE  tSaO-CO-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttM  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Parte  207, 220.  and  221 
[Docket  No.  R-88-1338;  FR-2440] 

Multifamily  Housing  Mortgage 
Insurance— Regulation  of  Rente 

aqency:  Office  of  die  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner.  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  implements  section 
425  of  the  of  the  Housing  and 
Communify  Development  Act  of  1987. 
Section  425  requires  HUD  to  regulate 
charges  for  accommodations  (rents), 
facilities,  and  services  for  certain 
multifamily  projects  with  HUD-insured 
project  mor^ages.  Regulation  must 
occiu'  where  (1)  the  mortgagor  did  not 
take  steps,  by  December  1, 1987.  to 
amend  its  regualtory  agreement  to 
incorporate  rules  changes  published  on 
April  19. 1983  and  June  4, 1986, 
permitting  mortgagors  to  set  rental  and 
other  charges  for  their  projects  or  to  use 
alternative  formulae  for  setting 
maximum  project  rentals;  and  (2)  the 
project  was  receiving  Section  8 
assistance  (other  than  Housing 
Certificates)  as  of  December  1, 1987,  or 
not  less  than  one-half  of  the  project 
units  are  cocupied  by  lower  income 
families.  HUD  must  control  the  rental 
and  other  charges  for  projects  subject  to 
section  425  as  Uiey  were  controlled 


immediately  before  die  effective  date  of 
die  April  19. 1983  rule— June  4. 1983.  The 
effect  of  this  rule  will  be  to  reinstitute 
controls  on  rents  and  charges  for 
projects  subject  to  section  425. 

EFFECTIVE  date:  June  16, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

James  J.  Tahash,  Office  of  Multifamily 
Housing  Management  Room  6180, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410.  telephone  (202) 
426-3970.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION: 

Background 

This  rule  implements  section  425  of 
the  Housing  and  Communify 
Development  Act  of  1987  (Pub.  L  lOQ- 
242.  approved  February  5. 1988]  (die 
1987  Act).  This  provision  requires  HUD 
to  regulate  charges  for  accommodations 
(rents),  facihties,  and  services  for 
certain  multifamily  projects  with  HUD- 
insured  mortgages.  Regulation  must 
occur  where  (1)  the  mortgagor  did  not 
take  steps,  by  December  1. 1987.  to 
amend  its  regulatory  agreement  to 
incorporate  regulatory  changes 
published  on  April  19. 1983  and  June  4. 
1986.  permitting  mortgagors  to  determine 
the  rental  and  other  diarges  for  their 
projects  or  to  use  alternative  formulae 
for  setting  maximum  project  rents;  and 
(2)(A)  the  project  was  receiving  Section 
8  assistance  (other  than  Housing 
Certificates]  as  of  December  1, 1987.  or 
(B)  not  less  than  half  of  the  project  units 
are  occupied  by  lower  income  families. 

1.  The  April  19. 1983  Rulemaking 

On  April  19. 1983.  the  Department 
published  a  rule  changing  the 
requirements  for  HUD  control  of  rents 
and  other  charges  for  projects  with 
mortgages  insured  under  sections  207. 
220,  and  221  of  die  National  Housing  Act 
(NHA).  (See  48  FR  16670.  effecUve  June 
1. 1983.)  Under  section  207  of  die  NHA 
(before  its  later  amendment  by  the 
Housing  and  Urban-Rural  Recovery  Act 
of  1983),  HUD  was  required  to  regulate 
rents  and  other  charges.  Under  sections 
220  and  221  of  die  NHA.  regulation  of 
rents  and  other  charges  was 
discretionary  with  HUD,  but  the 
Department  had  elected  to  control 
charges  for  these  programs  as  well.  24 
CFR  207.19(e).  220.511.  and  221.530  all 
required  HUD's  advance  written 
approval  for  the  establishment  of  any 
rental  or  other  project  charge.  With 
respect  to  rental  charges,  HUD 
controlled  these  projects  by  a  strict 
formula  based  on  historical  costs  and  a 
rate  of  return  that  was  a  fixed 
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percentage  of  the  project's  initial 
replacement  cost 

The  April  19  final  rule  made  two 
principal  changes  in  this  regulatory 
scheme.  First,  the  Department  used  its 
deiscretion  under  sections  220  and  221 
of  the  NHA  to  deregulate  rents  and 
other  charges  in  unassisted  projects: 
mortgagors  could  set  their  project  rents 
and  other  charges  in  accordance  with 
the  rental  market  in  the  area.  Regulation 
of  rents  continued  only  for  units 
receiving  certain  types  of  Section  8 
assistance,  projects  receiving  Section  8 
Loan  Management  Assistance,  and 
projects  insured  under  section  221(d)(3) 
of  the  NHA.  The  regulation  of  certain 
charges  for  facilities  and  services 
continued  for  each  of  these  units  and 
projects,  as  well  as  for  section  221(d)(4J 
elderly  or  handicapped  projects. 

Second,  the  Department  implemented 
an  alterantive  rental  formula  for  24  CFR 
Part  207.  The  first  part  of  the  formula 
instituted  a  forward-budgeted  (12- 
month)  system  of  setting  rents.  This 
replaced  the  historical  costs  approach 
used  under  the  old  rule.  The  second  part 
of  the  formula — ^the  "deregulatory 
component— permitted  mortgagors  to 
obtain  a  realistic  return  on  their 
investment  in  the  project  based  on  the 
overall  appreciation  in  the  property's 
value.  Under  the  second  component 
mortgagors  could  choose  to  determine 
rentals  based  on  the  lesser  of  (1)  a 
current  fair  narket  value  approach  or  (2) 
rents  for  comparable  units  in  the  eirea. 
HUD  would  approve  rental  adjustments 
determined  under  either  the  forward- 
budgeting  or  the  "deregulatory"  element 
of  the  formula,  at  the  mortgagor's  option. 

The  forward-budgeted  element  of  the 
formula  was  also  made  applicable  to 
projects  that  were  insured  under  section 
207,  220,  or  221  of  the  NHA  and  that  had 
Section  8  Loan  Management  Contracts 
under  24  CFR  Part  886.  Subpart  A.  and 
to  assisted  projects  under  sections 
221(d)(3)  and  236  of  the  NHA. 

2.  The  June  4. 1986  Rule  Making 

On  June  4, 1S86,  the  Department     ' 
published  a  second  rule  dealing  with 
rents  and  other  charges  under  sections 
207,  22a  and  221  of  the  NHA.  (See  51 FR 
20264,  effective  ]uly  21, 1966.)  The  rule 
was  primarily  designed  to  implement 
section  431  of  the  Housiqg  and  Urban- 
Rural  Recovery  Act  of  1983  (the  1983 
Act).  Section  431  gave  HUD  discretion  to 
deregulate  rents  and  other  charges  for 
mortgages  insured  under  section  207  of 
the  NHA  on  or  after  November  30, 1983. 
The  June  4  rule  generally  ended  GRID'S 
regulation  of  rents  for  section  207 
projects  with  moitfasB*  insured  ou  or 
after  that  date.  HUD  regulation  of  these 
projects  ooDtiBued  for  reats  and  other 


charges  for  units  occupied  by  Section  8 
tenants  and  for  subsidized  projects' 
refinanced  pursuant  to  section  223(f)  of 
the  NHA. 

Regulation  also  continued  for  project 
rents  where  the  mortgagor  o|>t8  for 
regulation  in  order  to  maintain  die 
project's  tax-exempt  status  or  where  the 
effect  of  HUD  deregulation  would  be  the 
imposition  of  State  or  local  rent  controls 
that  State  or  local  law  previously  held 
inapplicable  because  of  HUD's  rent 
regulation.  In  both  of  these  situations, 
the  maximum  permissible  rental  charges 
are  determined  by  the  alternative 
section  207  formula  established  by  the 
April  19, 1983  rule. 

The  rule  gave  mortgagors  of  projects 
that  were  insured  under  section  207,  220, 
or  221  of  the  NHA  and  that  contained 
Section  8  Loan  Management  Assistance 
the  option  of  having  rent  charges 
determined  under  the  alternative  section 
207  formula,  discussed  earlier.  It  also 
added  provisions  (analogous  to  the 
section  207  provisions)  for  HUD  rent 
regulation  to  maintain  a  project's  tax- 
exempt  status  or  to  avoid  applicability 
of  State  or  local  rent  controls. 

Section  425  of  Uie  1987  Act 

Section  425  applies  where  a  mortgagor 
has  not  as  of  December  1, 1987, 
executed  (and  filed  a  written  request 
with  HUD  to  enter  into)  an  amendment 
to  the  projecfs  regulatory  agreement 
pursuant  to  the  April  19, 1983  and  June  4, 
1986  rules,  electing  to  deregulate  rents  or 
to  use  an  alternative  formula  for 
determining  the  maximimi  allowable 
rents  under  those  rules. 

1.  Section  207  of  the  NHA 

In  the  case  of  section  207  of  the  NHA, 
section  425  of  the  1987  Act  covers  the 
foUovdng  situations: 

a.  The  Alternative  Rent  Formula  Under 
the  Aprd  19, 1983  Rule 

Since  only  projects  that  were  insured 
pursuant  to  a  firm  commitment  issued 
before  the  effective  date  of  the  rule  (June 
1, 1963)  would  need  a  change  in  the 
regulatory  agreement  to  use  the 
alternative  formula,  section  425  applies 
ooly  to  these  projects. 

b.  The  Ahemative  Rent  Formula  for 
Projects  With  Section  8  Loan 
Management  Units  Established  By  the 
June  4, 1966  Rule 

Since  section  431  of  the  1983  Act  and 
the  June  4  rule  deregulated  rents  for 
mortgages  insured  on  or  after  November 
30, 1083  fincluding  the  rents  for' 
unassisted  units  in  a  project  receiving 
Loan  ManagBment  assistance],  only 
mortgages  insured  before  that  date 
would  need  a  regulatory  agreement  to 


use  the  alternative  rent  formulation. 
Thus,  section  425  of  the  1987  Act  would 
only  apply  to  projects  with  Section  8 
Loan  Management  units  where  the 
project  mortgage  was  insured  before 
November  30, 1983. 

2  Sections  220  and  221  of  the  NHA 

Section  425  of  the  1987  Act  covers  the 
following  situations  involving  property 
with  mortgages  insured  under  section 
220  or  221  of  the  NHA: 

a.  Deregulation  of  Rents  and  Other 
Charges  Under  the  April  19, 1983  Rule 

Since  only  projects  that  are  insured 
pursaant  to  a  firm  commitment  to  insure 
issued  before  the  effective  date  of  the 
April  19  rule  would  require  a  change  in 
the  regulatory  agreement  to  obtain 
deregulation,  section  425  only  covers 
those  mortgages. 

b.  The  Alternative  Rent  Formula  For 
Projects  With  Section  8  Loan 
Management  Units  Estabished  By  the 
June  4, 1986  Rule 

Again,  section  425  of  the  1987  Act 
applies  only  to  mortgages  insured 
pursuant  to  a  firm  commitment  to  insure 
issued  before  the  effective  date  of  the 
rule— July  21. 1986. 

5.  Summary  of  Coverage 

Based  on  the  foregoing,  section  425 
applies  to  the  following  situations: 

a.  Mortgages  that  are  insured  under 
section  207  of  the  NHA  pursuant  to  a 
firm  commitment  to  insure  issued  before 
June  1, 1983,  where  the  mortgagor  could 
have  elected  to  use  the  alternative  rent 
formula  established  by  the  April  19. 1983 
rule. 

b.  Mortgages  that  are  insured  under 
section  220  or  221  of  the  NHA  pursuant 
to  a  firm  commitment  to  insure  issued 
before  June  1, 1983,  where  the  mortgagor 
could  have  elected  to  deregulate  charges 
for  rents,  facilities,  or  services  under  die 
April  19. 1983  rule. 

c.  Mortgages  (1)  that  were  insured  (i) 
under  section  207  of  the  NHA  before 
November  30, 1983  or  (ii)  under  section 
220  or  221  of  Uie  NHA  pursuant  to  a  firm 
conunitment  to  insure  issued  before  July 
21, 1986,  and  (2)  that  contained  units 
receiving  Section  8  Loan  Management 
assistance,  where  the  mortgagor  could 
have  elected  to  use  the  alternative  rent 
formula  established  under  the  June  4. 
1986  rule. 

4.  Changes  That  the  1983  and  1986  Rules 
Made  to  the  Determination  of  Rents  and 
Other  Charges  That  Are  Not  Subject  to 
Section  425 

The  1983  and  1986  rules  made  the 
following  changes  in  the  way  rents  and 


other  charges  are  determined  that  are 
not  subject  to  section  425: 

a.  Forward-budgeted  rent  formula  for 
Loan  Management  projects.  The  April 
19, 1983  rule  established  a  forward- 
budgeted  method  for  determining  rent 
adjustments  for  projects  with  Section  8 
Loan  Management  assistance  under 
sections  207, 220,  221,  and  236  of  the 
NHA.  Although  this  change  liberalized 
the  way  rents  were  computed,  it  did  not 
amount  to  a  deregulation,  and  therefore, 
does  not  fall  within  section  425'8 
coverage. 

•  b.  Continued  HUD  rent  regulation 
where  necessary  to  maintain  tax- 
exemption  or  to  avoid  rent  control.  The 
June  4, 1986  rule  estabUshed  provisions 
for  continued  HUD  control  of  rents  to 
maintain  the  tax-exempt  status  of  the 
project  or  to  avoid  State  or  local  rent 
control  laws  by  means  of  the  alternative 
section  207  formula.  Although  these 
provisions  use  an  alternative  method  for 
making  rent  determinations,  they 
involve  the  continued  regulation  of 
projects  that  would  not  otherwise  have 
been  regulated.  Section  425  runs  the 
other  way — it  is  concerned  with 
imposing  regulation  on  those  projects 
that  were  formerly  regulated  and 
qualified  for  some  measure  of 
deregulation.  Thus,  section  425  does  not 
apply  to  these  provisions. 

5.  Coverage  of  Section  425 

One  point  should  be  noted  about  the 
coverage  of  section  425(1).  This  criterion 
appUes  if: 

,  The  project  owner  and  the  Secretary  have 
not  executed,  and  the  project  owner  has  not 
filed  a  written  request  with  the  Secretary  to 
enter  into  an  amendment  to  the  regulatory 
agreement .  .  .  (emphasis  supplied) 

The  Department  does  not  believe  that 
the  underscored  "and"  should  be 
interpreted  as  requiring  that  project 
owners  must  meet  both  of  the  statutory 
elements — execution  of  an  amendment 
a/>(y  request  for  an  amendment — to 
determine  whether  they  fall  within 
section  425's  coverage.  Such  a  reading 
seems  inappropriate  in  the  context  of 
section  425(1)  and  makes  little  sense  in 
die  context  of  how  changes  in  regulatory 
agreements  are  made. 

It  is  true  that  in  a  simple  declaratory 
sentence,  use  of  the  word  "and" 
connecting  two  criteria  should 
ordinarily  be  read  conjunctively:  both 
criteria  must  be  met.  Siection  425(1), 
however,  is  framed  as  an  "if  *  *  *  then" 
sentence:  //project  owners  have  not 
executed  a  change  in  their  regulatory 
agreements,  and  if  they  have  not  filed  a 
written  request  to  HUD  for  a  change, 
then  HUD  will  control  their  project  rents 
and  other  charges.  The  Department 


believes  that  this  sentence  structure  is 
best  interpreted  as  providing  a  series  of 
criteria,  either  of  which  may  be  met  for 
purposes  of  determining  section  425's 
applicability.  Under  this  reading,  the 
"and"  should  not  be  viewed  as  a  true 
conjimctive,  but  rather  as  a  connector  of 
two  independent  concepts:  If  the  owner 
fails  to  execute  an  amendment  to  the 
regulatory  agreement,  then  the  inquiry 
moves  to  whether  the  owner  asked  HUD 
for  the  amendment  If  the  owner  has 
done  neither,  then  controls  will  be 
imposed  under  section  425. 

This  conclusion  is  supported  by  the 
fact  that  requiring  the  presence  of  both 
elements  moots  one  of  them.  A  request 
to  HUD  is  the  first  step  toward 
executing  a  change  in  the  regulatory 
agreement  Viewed  from  the  other  end 
of  the  process,  if  a  change  has  been 
executed  in  the  agreement,  then  the 
owner  must  have  made  a  request  for  the 
change  to  HUD.  If  the  owner  must  both 
ask  for  a  regulatory  amendment  and 
execute  one.  the  request  criterion  is 
rendered  meaningless,  since  the  request 
is  an  included  element  in  the  more 
rigorous  criterion  of  amendment 
execution.  The  Department  does  not 
beUeve  that  Congress  intended  such  an 
unlikely  result. 

Therefore,  the  Department  will 
determine  section  425(l)'s  applicability, 
based  on  whether  a  project  owner  (as  of 
the  requisite  date)  either  has  filed  a 
written  request  with  HUD  to  amend  its 
regulatory  agreement  or  has  in  fact 
executed  such  a  change. 

Other  Criteria  under  Section  425 

In  addition  to  meeting  the  project 
mortgage  criteria  described  above, 
projects  subject  to  section  425  must 
meet  the  following  conditions: 

a.  As  of  December  1, 1987,  the  project 
was  receiving  housing  assistance 
payments  under  a  Section  8  contract 
(other  than  under  the  Certificate 
Program),  or 

b.  Not  less  than  half  of  die  project's 
units  are  occupied  by  lower  income 
families  (defined  at  24  CFR  813.102). 

With  respect  to  die  first  element 
projects  covered  are  those  with  Section 
8  contracts  under  24  CFR  Parts  880  (New 
Constiiiction),  881  (Substantial 
Rehabilitation),  882,  Subparts  D  and  E 
(Moderate  Rehabihtation),  883  (State 
Agency— New  Construction  and 
Substantial  Rehabilitation),  and  886, 
Subparts  A  and  C  (Loan  Management 
and  Property  Disposition).  Aldiough  not 
specifically  excluded  by  section  425,  die 
Department  has  opted  to  exclude  the 
Housing  Voucher  program  under  section 
8(o)  of  die  U.S.  Housing  Act  of  1937  from 
the  coverage  of  the  statute,  llie 
Department  believes  that  failure  to 


mention  the  Voucher  Program  was  an 
oversight  and  that  the  program  should 
be  excluded  along  with  its  non-project- 
based  cousin — the  Certificate  Program — 
that  was  explicidy  excluded  from 
section  425. 

With  respect  to  the  second  element, 
the  Department  will  determine  the  lower 
income  family  occupancy  rate  of  a 
project,  on  the  basis  of  tenant  income 
data  submitted  to  HUD  by  the  project 
owner  as  part  of  its  submission  to 
amend  the  regulatory  agreement  to  use 
an  alternative  formda  to  determine 
project  rents  or  to  decontrol  project 
rents.  The  Department  believes  that  this 
approach,  coupled  with  the  notice  of 
section  425'8  requirements  that  HUD 
will  send  to  project  owners  and  HUD's 
annual  review  of  project  operations, 
including  a  comparison  of  project 
income  and  gross  potential  rent  will 
ensure  that  project  owners  subject  to 
section  425  meet  the  provision's 
requirements. 

Regulation  under  Section  425 

Section  425  requires  HUD  to  control 
the  rents  and  other  charges  on  covered 
projects  as  they  were  controlled  before 
April  19, 1983.  The  Department  does  not 
beheve  diat  die  term  "conbt)l"  should 
be  interpreted  as  requiring  HUD  to 
resurrect  and  implement  every  aspect  of 
the  rules  for  estabUshing  project  rents 
and  other  charges  that  existed  before 
June  1, 1983— the  effective  date  of  die 
April  19  rule.  As  noted  earlier,  these 
rules  determined  project  rents  on  the 
basis  of  historical  project  costs  and  a 
static  rate  of  return,  liiis  approach 
imposed  severe  financial  hardships  on 
many  projects,  and  prompted  the 
Department  to  reform  the  rules  for 
setting  rents  and  other  charges, 
begininng  with  the  April  19  rule.  The 
Department  does  not  believe  that  in 
enacting  section  425,  Congress  wished  to 
jeopardize  the  financial  stability  of 
covered  projects  by  requiring  simple 
adoption  of  all  pre-1983  rules  for 
projects  covered  by  section  425. 

The  Department  believes,  instead, 
that  the  term  "control"  must  be 
construed  in  the  context  of  section  425's 
propose.  As  noted  earlier.  Section  425  is 
designed  to  prevent  project  owners  that 
failed  to  take  steps  to  formalize  the 
option  of  decontrolling  their  rents  and 
other  changes  or  determining  their 
project  rents  by  alternative  means  (as 
permitted  by  the  1983  and  1986  rules) 
&x)m  doing  so  after  December  1. 1987. 
We  believe  that  section  425's  injunction 
that  HUD  "conti^l"  rents  and  odier 
project  charges  as  they  were 
"controlled"  before  June  1983  means 
that  owners  subject  to  section  425  may 
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not  now  obtain  HUD  approval  of  these 
deregulatory  options.  It  does  not  mean, 
however,  diet  other  changes  in  the  1983 
and  1986  rules  were  not  deregulatory  in 
nature  are  unavailable  to  project  owners 
covered  by  section  425. 

One  such  provision  is  the  forward- 
based  budgeting  system  for  unassisted 
section  207  projects  tcontained  as  an 
element  of  Part  207's  ahemative  rent 
formula)  and  for  assisted  projects  under 
sections  207,  220,  221(d)(3)  and  236  of  tfie 
NHA.  As  noted  above,  this  system 
changed  the  way  in  which  rents  were 
determined  for  covered  projects,  by 
replacing  the  historical  method  of  costs 
setting  rents.  This  change  in  method, 
however,  did  not  alter  the  fact  that  HUD 
continued  to  control  the  project  rents, 
and  thus,  does  not  fall  withia  section 
425's  ambit 

Therefore,  &e  Department  will  permit 
project  owners  that  are  subject  to 
section  425  to  determine  rental  charges 
for  their  projects  on  tiie  basis  of  the 
forward-based  system  originally 
established  in  the  April  19, 1983  rule. 
This  will  help  ensure  the  financial 
feasibility  of  the  prtjjects  involved,  and 
will  ensure  diat  aU  prefects  that  have 
this  feature — both  subsidized  and 
unsubsidized — are  treated  alike. 

Consistent  with  these  principles,  the 
Department  w^  "oantrol    rents  and 
other  charges  oa  cohered  projects,  as 
follows.  The  establishment  of  rents  and 
other  charges  for  projects  that  are 
insured  under  sedicm  207,  220,  or  221  of 
the  NHA  and  that  section  425  subjects 
to  the  imposition  of  pre-)une  1963 
regulation  may  not  exceed  those  diat 
HUD  approves  in  advance  and  in 
writing. 

In  approving  these  charges  and  later 
rent  adfustraents,  HUD  wUl  give 
consideration  to  providing  for  rental 
income  necessary  to  maintain  the 
economic  soundness  of  the  project  and  a 
reasonable  return  on  investment 
consistent  with  reasonable  rentals  to 
tenants.  HUD  will  permit  project  owners 
to  use  the  forward-based  budgeting 
concept  contained  in  §  207.19(e)(2Kii)(A) 
to  establish  rentals.  This  provision 
provides  that  rental  adjustments  may 
not  exceed: 

(1)  the  Mun  of  the  moat  recent  year's 
audited  operating  costs  or.  as  app>ropriate, 
updated  certified  operating  costs  (taldng  into 
consideration  reasonably  anticipated 
increases  in  operating  costs  that  will  occur 
with  12  months  of  the  anticipated  effective 
date  or  the  rent  increase],  and  (2]  the  eunonnt 
derived  by  applying  the  project's  <iebt  service 
factor  to  its  original  cost. 

It  should  be  noted  that  the  forward- 
based  budgeting  option  was  installed  as 
part  of  the  alternative  section  207  rent 
formula  established  by  the  April  19, 1983 


rule.  However,  it  was  never  included  for 
unassisted  Part  220  or  221  peojects. 
These  authorities  went  directly  from 
full-scale  relation  to  deregulation, 
without  an  interim  step  (such  as  for  Part 
207  and  assisted  projects)  for  forward- 
based  budgeting.  The  Department  will, 
however,  snalce  the  forward-based 
budgeting  provision  available  to 
imassisted  Part  220  or  221  mortgagors 
who  are  subject  to  section  425*8  control. 

Refunds  tt  Excess  Charges 

The  rule  requires  that  any  project 
owner  that  is  subject  to  section  425  and 
that  decontrolled  its.  project's  rents  and 
other  charges,  or  determined  project 
rentals  on  the  basis  of  an  alternative 
rent  formula,  without  executing  an 
appropriate  amendment  to  its  regulatory 
agreement  must  refund  the  difference  (if 
any)  between  (1)  the  charges  that 
project  tenants  actually  paid  for 
accommodations  (rents),  services,  and 
facilities  after  December  1, 1987,  and  (2) 
the  charges  that  project  tenants  would 
have  paid  for  such  items  for  the  same 
period  under  the  pre-]une  1983  rules. 
The  Department  believes  that  provision 
for  refunds  is  mandated  by  section  425's 
requirement  that  HUD  control  the 
charges  for  covered  projects  "after 
December  1 1987." 

Notice  md  Commenl  Ride  Makmg 

The  Department  believes  that 
subjecting  this  rule  making  to  notice  and 
public  comment  before  making  it 
effective  is  uimecessary  and  contrary  to 
the  public  interest.  Implementation  of 
section  425  of  the  1967  Act  does  not 
involve  a  significant  exercise  oi  HUD 
discretion.  The  rule  involves  a  limited 
class  of  multifamily  projects  that  are 
readily  identifiable  on  the  face  of 
section  425.  It  also  specifies  the  precise 
rules  for  regulating  rentals  and  other 
charges  for  covered  projects — rules  that 
were  uniformly  used  for  multifamily 
projects  with  mortgages  insured  vnder 
sections  2Q7,  220,  and  221  of  the 
National  Housing  Act  in  prior  years.  In 
these  circumstances,  the  public  would 
have  little  upon  which  to  comment  and 
any  delay  that  notice  and  comment  rule 
m^dng  would  entail  would 
unnecessarily  prevent  the  Department 
from  putting  section  425's  policies  into 
place  at  the  earhest  possible  time. 

Other  Fimfings 

A  Fmding  of  No  Si^ificant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordaiwe  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  section  1Q2(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Isipact  is  available  for  public 


inspection  during  reguiar  business  hours 
in  the  Office  of  the  Rules  Docket  Qerk. 
Room  10276.  Department  of  Housing  and 
Urban  Development  451  Seventh  Street 
SW.,  Washington,  DC  20410. 

This  role  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Otder  12291  on  Federal 
Regulation  issued  on  February  17. 1961. 
Analysis  of  the  rule  indicates  that  it 
does  not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more:  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
have  a  significant  adverse  effect  on 
competition,  raoployment  investment 
producticMi,  innovation,  or  on  the  ability 
of  United  States-based  enterprises  to 
com|>ete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Under  5  U.S.C.  GCR{b]  (the  Regulatory 
Flexibifity  Act),  the  undersigned  hereby 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
si^stantial  number  of  small  entities.  The 
rule  deals  with  a  relatively  small 
number  of  mortgagors  that  meet  section 
425's  requirements,  same  of  whom  will 
be  small  entities.  It  is  not  expected  to 
affect  a  substantial  number  of  small 
entities. 

This  rule  was  fisted  as  sequence 
number  941  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  April  25, 1988  (53  PR  13854, 
13876)  under  Executive  Order  12291  and 
the  Regulatory  Flexibility  Act 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  14.134 
and  14.149. 

List  of  Subjects 

24  CFR  Part  207 

Mortgage  insurance.  Rental  housing. 
Manufactured  home  parks. 

24  CFR  Part  220 

Home  improvement  Mortgage 
insurance.  Urban  renewal.  Rental 
housing,  Loan  pro-ams — housing  and 
community  devek^ment  Projects. 

24  CFR  Part  221 

Condominiums,  Low  and  moderate 
income  housing.  Mortgage  insurance. 
Displaced  families,  Sin|^  Family 
Housing,  Projects.  Cooperatives. 

Accordingly,  24  CFR  Parts  207,  220, 
and  221  are  revised  to  read  as  follows: 

PART  207-IMJLTIFAyH.Y  HOUSINQ 
MORTQAGE  INSURANCE 

1.  The  authority  citation  for  Part  207 
continues  to  read  as  follows: 


Airihsritr  Sees.  207.  ai.  Nalioiul  Housing 
Act  (12  UAC 1713. 1715b);  sec.  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.a  3S35(dU. 

SectkMH  a07.2Se  and  a07.2Sab  arc  alao 
issued  under  MctioQ  a031e).  Homing  ami 
Community  Devek^Bia&t  Amendments  of 
1978  (12  U.S.a  ITOlx-lUe)). 

2.  In  §  207.18,  paragraph  (e)(1)  is  revised 
and  a  new  paragraph  {ej(9)  is  added,  to  read 
asfbUows: 

S207.19    Rsquhrsdsupsfvistonefprtvals 


(e)(1)  Rents  and  Chargea— 
AppJicobility.  Paragraphs  (e)(2).  (eK3). 
and  (eH4)  of  this  section  apply  to 
mortgages  uisared  before  November  30. 
1983.  Paragraphs  (e)(3)  and  (e)(4)  also 
apply  to  projects  described  in 
paragraphs  (e)(5)  (iii)  and  (iv)  of  this 
section.  Paragraphs  (eM5)  and  (e)(e)  of 
this  section  apply  to  mortgages  insured 
on  or  after  November  30, 1963. 
Paragraphs  (e)(7)  and  (e)(8J  of  this 
section  apply  to  mortgages  insured  both 
before  and  on  or  after  November  30, 
1963.  ParagraiA  (e)(9)  erf  this  section 
applies  to  certain  mortgages  for  which 
the  Commissioner  will  r^ulate  the 
charges  for  accommodations  (rents), 
facilities,  and  services  because  of  the 
mortgagor's  failure,  as  of  E)ecember  1. 
1987,  to  request  the  Commissioner's 
aproval  to  use  the  alternative  formulae 
in  paragraphs  (e)(2Mii)  and  (iii)  of  this 
section  for  settii^  project  rentals. 
*        •        •        •        • 

(9)  Regulation  of  charges  for  certain 
projects,  (i)  The  Commissioner  will 
regulate,  as  provided  in  paragraph 
(e)(9Hii)  of  this  section,  the  chaiges  tfiat 
a  mortgagor  may  make  for 
accommodations  (rents),  facilities,  or 
services.offered  by  a  project  insured 
under  this  part  if: 

(A)  As  of  December  1, 1967.  the 
mortgagor  and  the  Conunis«i<mer  had 
not  executed  (or  the  mortgagor  had.  not 
filed  a  written  request  wiOi  the 
Commissioner  to  enter  into)  an 
amendment  to  die  regnlatory  agreement 
to  the  project  under  which  Uie 
mortgagor  could  elect  to  determine  the 
maximum  project  rents  on  the  basis  of 
the  following  formulae: 

li]  The  alternative  formula  contained 
in  paragraph  (e)(2)(ii)  of  this  section  for 
mortgages  insured  pursuant  to  a  firm 
commitment  to  insure  issued  helare  June 
1,1983. 

[2]  The  alternative  formula  contained 
in  paragraph  (e)(2)(iii)  of  this  section  for 
mortgages  insured  before  November  30, 
1983,  where  the  project  ccmtained  units 
assisted  under  24  CFR  Part  886  (Section 
8  Housing  Assistance  Payments 
Program— Special  Allocations). 


(BKl)  As  of  December  1. 1987,  the 
project  was  receiving  assistance  under  a 
Section  8  Housing  Assistance  PaytatBts 
(HAP)  Contract  under  Part  880  (Section 
8  Housing  Assistance  Payments  Program 
for  New  Construction),  Part  861  (Section 
8  Housing  Assistance  Payment  Program 
for  Substantial  Rehabilitation).  Part  882. 
Subparts  D  and  E  (Section  8  Housing 
Assistance  Payments  Program  for 
Moderate  Rehabilitation).  Part  883 
(Section  8  Housing  Assistance  Payments 
Program — State  Housing  AgexKies).  or 
Part  886  (Section  6  Housing  Assistance 
Paynkents  Program— Special 
Allocations)  of  this  title;  or 

[2]  Not  less  than  50  percent  of  the 
units  in  the  project  are  ooca|»ed  by 
lower  income  families  (as  defined  in  24 
CFR  813.102),  based  on  tenant  income 
data  supplied  to  the  Commissioner  by 
the  project  owner  as  part  of  a 
submission  to  amend  the  regulatory 
agreement  to  use  the  alternative 
formulae  for  determining  project  rentals 
under  paragraph  (e)(2)  (ii)  or  (iii)  of  this 
section. 

(ii)  For  projects  diat  meet  the  criteria 
in  paragraph  (e)(9)(i)  of  this  section,  the 
mortgagor  may  make  no  charges  for  the 
accommodations  (rents),  facilities,  or 
services  offered  by  the  project  in  excess 
of  those  that  the  Conmiissioner 
approves  in  writing  before  the  project 
opened  for  rentaL  In  approving  these 
charges  and  later  rent  adjustments,  the 
Commissioner  will  give  consideration  to 
providing  for  rental  income  necessary  to 
maintain  the  economic  soundness  of  the 
project  and  a  reasonable  return  on 
investment  consistent  with  reasonable 
rents  to  tenants.  The  Commissioner  will 
approve  these  charges  and  later  rent 
adjustments  on  the  same  basis  and  in 
the  same  manner  they  were  approved 
immediately  before  }une  1, 1963.  except 
that  mortgi^ors  may  use  the  forward- 
based  budgeting  provision  in  paragraph 
(e)(2)(ii)(A)  of  this  section  for  purposes 
of  determining  project  rentals. 

(iii)  Any  mortgagor  that  is  subject  to 
this  paragraph  (eK9)  and  that 
determined  project  rentals  on  the  basis 
of  the  alternative  formulae  contained  in 
paragraph  (e)(2)  (ii)  or  (iii)  of  this  section 
must  refund  the  difference  (if  any) 
between  the  charges  that  project  tenants 
actually  paid  for  acconunodations 
(rents),  services,  and  facilities  after 
December  1. 1987,  and  the  charges  that 
project  tenants  would  have  paid  for 
such  items  for  the  same  period  under 
paragraph  (eM9)(ii)  of  this  section. 


PART  220-MORTQAQE  INSURANCE 
AND  INSURED  MPROVEMENT  LOANS 
FOR  URBAN  RENEWAL  AND 
CONCENTRATED  DEVELOPMENTS 
AREAS 

3.  The  au&ority  citation  for  Part  220 
continues  to  read  as  follows: 

Awttiorlty:  Sees.  207. 211. 220,  National 
Housing  Act  (12  U.S.C  1713, 1715b,  1715k); 
sec.  7[d],  Department  of  Housing  and  Urban 
Devetopment  Act  (42  U.&C  3536(d)). 

4.  In  9  220.511,  paragraph  (b)  is 
revised,  paragraph  (d)  is  redesignated  as 
paragraph  (e).  and  a  new  paragraph  (d] 
is  added,  to  read  as  fc^ows: 


9220511 


Of 


(b)  Except  as  otherwise  provided  in 
paragraphs  (c).  (d),  and  (e)  of  this 
section,  the  mortgagor  shall  determine 
the  charges  for  acconmiodations  (rents), 
facilities,  and  services  offered  by  the 
project. 
•        •        •        «        • 

(d)  (1)  The  Commissioner  will 
regulate,  as  provided  in  paragraph  (dK2) 
of  this  section,  the  charges  that  a 
mortgagor  may  make  for 
acconunodations  (rents),  facilities,  or 
services  offered  by  a  project  insured 
under  this  part  if: 

(i)  As  of  December  1. 1987,  the 
mortgagor  and  the  Commissioner  had 
not  executed  (or  the  mortgagor  had  not 
filed  a  written  request  with  the 
Conunissioner  to  enter  into)  an 
amendment  to  the  regulatory  agreement 
to  the  project  under  which  the 
mortgagor  could  elect  to  determine: 

(A)  The  maximum  charges  for 
accommodations  (rents),  facilities,  and 
services  offered  by  the  project  under 
paragraph  (b)  of  this  section  for 
mortgages  insured  pursuant  to  a  firm 
commitment  to  insure  issued  before  June 
1,1983. 

(B)  The  maximum  project  rents  on  the 
basis  of  the  alternative  formula 
contained  in  paragraph  (cK3)  of  this 
section  for  mortgages  insured  before 
July  21, 1986.  where  the  project 
contained  units  assisted  under  24  CFR 
Part  886  (Section  8  Housing  Assistance 
Payments  Program.  Special  Allocations). 

(ii)  (A)  As  of  December  1, 1987,  the 
project  was  receiving  assistance  under  a 
Section  8  Housing  Assistance  Payments 
(HAP)  Contract  under  Part  880  (Section 
8  Housing  Assistance  Payments  Program 
for  New  Construction),  Part  881  (Section 
8  Housing  Assistance  Payment  Program 
for  Substantial  Rehabilitation),  Part  882, 
Subparts  D  and  E  (Section  8  Housing 
Assistance  Payments  Program  for 
Moderate  Rehabilitation).  Part  883 
(Section  8  Housing  Assistance  Payments 
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Program — State  Housing  Agencies),  or 
Part  886  (Section  8  Housing  Assistance 
Payments  Program — Special 
Allocations):  or  .  | 

(B)  Not  less  than  50  percent  of  thie 
units  in  the  project  are  occupied  by 
lower  income  families  (as  defined  in  24 
CFR  813.102],  based  upon  tenant  income 
data  supplied  to  the  Commissioner  by 
the  project  owner  as  part  of  a 
submission  to  amend  the  regulatory 
agreement  to  decontrol  project  rentals 
under  paragraph  (b]  of  the  section  or  to 
use  the  alternative  formula  for 
determining  project  rentals  under 
paragraph  (c)(3)  of  this  section. 

(2)  For  projects  that  meet  the  criteria 
in  paragraph  (d)(1)  of  this  section,  the 
mortgagor  may  make  no  charges  for  the 
accommodations  (rents),  facilities,  or 
services  offered  by  the  project  in  excess 
of  those  that  the  Commissioner  approve 
in  writing  before  the  project  opened  for 
rental.  In  approving  these  charges  and 
later  rent  adjustments,  the 
Commissioner  will  give  consideration  to 
providing  for  rental  income  necessary  to 
maintain  the  economic  soundness  of  the 
project  and  a  reasonable  return  on 
investment,  consistent  with  reasonable 
rents  to  tenants.  The  Commissioner  will 
approved  these  charges  and  later  rent 
adjustments  on  the  same  basis  and  in 
the  same  manner  as  they  were  approved 
immediately  before  June  1983,  except 
that  mortgagors  may  use  the  forward- 
based  budgeting  provision  in  24  CFR 
207.19(e)(ii)(A)  for  purposes  of 
determining  project  rentals. 

(3)  Any  mortgagor  that  is  subject  to 
this  paragraph  (d).  that  determined — 

(i)  The  charges  for  accommodations 
(rents),  facilities,  and  services  offered  by 
the  project  without  the  Commissioner's 
regulation  (as  provided  by  paragraph  (b) 
of  this  section),  or 

(ii)  Project  rentals  on  the  basis  of  the 
alternative  formula  contained  in 
paragraph  (c)(3]  of  this  section, 
must  refund  the  difference  (if  any) 
between  the  charges  that  project  tenants 
actually  paid  for  accommodations 
(rents),  services,  and  facilities  after 
December  1. 1987,  and  the  charges  that 
project  tenants  would  have  paid  for 
such  items  for  the  same  period  under 
paragraph  (d)(2]  of  this  section. 


PART  221— LOW  COST  AND 
MODERATE  INCOME  MORTGAGE 
INSURANCE 

5.  The  authority  citation  for  Part  221 
continues  to  read  as  follows: 

Authority:  Sees.  211.  221.  National  Housing 
Act  (12  U.S.C.  1715b.  1715^:  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d]). 


6.  In  §  221.530,  paragraph  (a)(3)(vii)  is 
redesignated  as  paragraph  (a)(3](viii) 
and  a  new  paragraph  (a)(3)(vii)  is 
added,  to  read  as  follows: 

S  221.530    Supervision  appUcabie  to  ai 
mortgagors. 

***** 

(a)  *  *  * 

(3)  *  •  • 

(vii)(A)  The  Commissioner  will 
regulate,  as  provided  in  paragraph 
(a)(3)(vii)(B)  of  this  section,  the  charges 
that  a  mortgagor  may  make  for 
accommodations  (rents),  facilities,  or 
services  offered  by  a  project  insured 
under  this  part,  if: 

[1]  As  of  December  1, 1987,  the 
mortgagor  and  the  Commissioner  had 
not  executed  (or  the  mortgagor  had  not 
filed  a  written  request  with  the 
Commissioner  to  enter  into)  an 
amendment  to  the  regulatory  agreement 
to  the  project,  under  which  the 
mortgagor  could  elect  to  determine: 

(i)  The  maximum  charges  for- 
accommodations  (rents),  facilities,  and 
services  offered  by  the  project  under 
paragraph  (a)(3)  of  this  section  for 
mortgages  insured  pursuant  to  a  firm 
commitment  to  insure  issued  before  June 
1.1983. 

[ii]  The  maximum  project  rents  on  the 
basis  of  the  alternative  formula 
contained  in  paragraph  (a)(3)(iv)  of  this 
section  for  mortgages  insured  before 
July  21, 1986.  where  the  project 
contained  units  assisted  under  24  CFR 
Part  886  (Section  8  Housing  Assistance 
Payments  Program,  Special  Allocations). 

[2)[i]  As  of  December  1, 1987,  the 
project  was  receiving  assistance  under  a 
Section  8  Housing  Assistance  Payments 
(HAP)  Contract  under  Part  880  (Section 
8  Housing  Assistance  Payments  Program 
for  New  Construction),  Part  881  (Section 
8  Housing  Assistance  Payment  Program 
for  Substantial  Rehabilitation),  Part  882, 
Subparts  D  and  E  (Section  8  Housing 
Assistance  Pa>'ments  Program  for 
Moderate  Rehabilitation),  Part  883 
(Section  8  Housing  Assistance  Payments 
Program — State  Housing  Agencies),  or 
Part  886  (Section  6  Housing  Assistance 
Payments  Program — Special 
Allocations);  or 

(ji)  Not  less  than  SO  percent  of  the 
units  in  the  project  are  occupied  by 
lower  income  families  (as  defined  in  24 
CFR  813.102),  based  upon  tenant  income 
data  to  the  Commissioner  by  the  project 
owner  as  part  of  a  submission  to  amend 
the  regulatory  agreement  to  decontrol 
project  rentals  under  paragraph  (c)(3)  of 
this  section  or  to  use  the  alternative 
formula  for  determining  project  rentals 
under  paragraph  (cl(3)(iv)  of  this 
section. 


(B)  For  projects  that  meet  the  criteria 
in  paragraph  (a)(3)(vii)(A)  of  this 
section,  the  mortgagor  may  make  no 
charges  for  the  accommodations  (rents), 
facilities,  or  services  offered  by  the 
project  in  excess  of  those  that  the 
Commissioner  approved  in  writing 
before  the  project  opened  for  rental.  In 
approving  these  charges  and  later  rent 
adjustments,  the  Commissioner  will  give 
consideration  to  providing  for  rental 
inconj^e  necessary  to  maintain  the 
economic  soundness  of  the  project  and  a 
reasonable  return  on  investment, 
consistent  with  reasonable  rents  to 
tenants.  The  Commissioner  will  approve 
these  charges  and  later  rent  adjustments 
on  the  same  basis  and  in  the  same 
manner  as  they  were  approved 
immediately  before  June  1983,  except 
that  mortgagors  may  use  the  forward- 
based  budgeting  provision  in  24  CFR 
207.19  (e)(ii)(A)  of  this  chapter  for 
purposes  of  determining  project  rentals. 

(C)  Any  mortgagor  that  is  subject  to 
this  paragraph  (d),  and  that  determined 

[1]  the  charges  for  accommodations 
(rents),  facilities,  or  services  offered  by 
the  project  without  the  Commissioner's 
regulation  (as  provided  by  paragraph 
(c)(3)  of  the  section,  or 

[2]  project  rentals  on  the  basis  of  the 
alternative  formula  contained  in 
paragraph  (c)(3)(iv)  of  this  section, 
must  refund  the  difference  (if  any) 
between  the  charges  that  project  tenants 
actually  paid  for  accommodations 
(rents),  services,  and  facilities  after 
December  1, 1987,  and  the  charges  that 
project  tenants  would  have  paid  for 
such  items  for  the  same  period  under 
paragraph  (a)(3)(vii)(B)  of  this  section. 

Dated:  April  6, 1988. 

James  E.  Schoenberger, 

General  Deputy  Assistant  Secretary  for 
Housing — Federal  Housing  Commissioner. 

(FR  Doc.  88-9796  Filed  5-3-88:  8:45  am] 
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24  CFR  Part*  215  and  885 

[Docket  Na  R-88-1376;  FR-2452] 

Rent  Supplements;  Federal  Tenant 
Selection  Preferences 

AQENCV:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
action:  Pinal  rule. 

summary:  This  rule  implements  the  part 
of  section  168  of  the  Housing  and 
Community  Development  Act  of  1987 
that  repealed  the  requirement  in  the 
Rent  Supplement  program  that  HUD 
issue*  at  a  project  owner's  request,  a 


certification  as  to  whether  an  applicant 
for  Rent  Supplement  assistance  qualifies 
for  a  Federal  tenant  selection 
preference.  This  change  makes  the  Rent 
Supplement  program  consistent  with 
HUD's  Public  and  Indian  Housing  and 
Section  8  assistance  programs,  in  which 
determinations  regarding  an  applicant's 
qualification  for  Federal  preference  are 
made  by  the  PHA  or  the  project  owner, 
not  by  HUD.  This  rule  also  amends  24 
CFR  Part  885  to  clarify  that  Federal 
preferences  are  applicable  to  section 
202/8  projects.  Finally,  this  rule  corrects 
an  error  in  24  CFR  215.22(c)(6). 
EFFECnVB  DATE  June  16. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  J.  Tahash.  Director,  Planning  and 
Procedures  Division.  Room  6182, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410  Telephone 
number  (202)  426-3944.  (This  is  not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION:  This  rule 

implements  the  part  of  section  168  of  the 
Housing  and  Community  Develofiment 
Act  of  1987  (Pub.  L  100-242,  approved 
February  5. 1988)  (the  1987  Act)  that 
repealed  the  requirement  in  the  Rent 
Supplement  program  that  HUD  issue  a 
certificate,  at  the  project  owner's 
request,  as  to  whether  an  appBcant  for 
assistance  qualifies  for  a  Federal  tenant 
selection  preference,  by  reason  of  the 
applicant's  being  invduntarily 
displaced,  living  in  substandard  boosing, 
or  paying  more  than  50  percent  of  family 
income  for  rent  This  change  makes  the 
Rent  Supplement  program  consistent 
with  HUD's  Public  and  Indian  Housing 
and  Section  8  housing  assistance 
programs,  in  which  the  PHA  or  project 
owner  (not  HUD)  makes  the 
determination  whether  an  appKcant  for 
assistance  qualifies  for  a  Federal 
selection  preference. 

The  other  part  of  section  168  repealed 
the  requirement  that  HUD  issue  a 
certificate  as  to  an  individual's  or 
family's  income  for  purposes  of  the  Rent 
Supplement  program.  TTiis  income 
provision  was  never  implemented  in  the 
Rent  Supplement  regulations,  and. 
therefore,  no  rule  change  is  needed  to 
effect  its  repeaL 

On  January  15. 1988  (53  FR  1122).  the 
Department  published  a  final  rule 
implementing  the  three  Federal  tenant 
selection  preferences  described  above 
for  a  number  of  programs,  including  the 
Rent  Supplement  program.  Section 
215.22(m)  of  that  role  implemented  the 
part  of  section  168  of  the  1987  Act  that 
dealt  with  the  Federal  tenant  selection 
preferences  in  die  Rent  Supplement 
program.  This  rule  removes  paragraph 
(m)  of  S  215.2Z 


The  January  15, 1988  final  rule  omitted 
making  the  Federal  preferences 
applicable  to  projects  covered  by  24 
CFR  Part  885,  relating  to  projects  that 
receive  direct  loans  under  section  202  of 
the  Housing  Act  of  1959  and  housing 
assistance  under  Section  8  of  the  United 
States  Housing  Act  of  1937. 

The  Department  advised  in  a 
proposed  rule  puUished  on  December  9, 
1987  (52  FR  46614)  that  it  would 
"incorporate  appropriate  preference  rule 
provisions  in  the  final  rule  adding  HAP 
contract  and  management  provisions  to 
Part  885 ".  Id.  at  4662a  That  final  rule 
will  be  published  later,  but  in  the 
interim,  HUD  believes  that  the  omission 
can  be  timely  cured  by  this  rule.  (The 
final  rule  of  January  15. 1968  will  be 
effective  no  later  than  July  13, 1988.  See 
53  FR  1122.)  Accordingly,  tfiis  rule  now 
makes  the  Federal  preferences 
applicable  to  projects  covered  by  Part 
885,  by  adding  a  new  S  885.7  cross- 
referencing  to  24  CFR  880.613  "Federal 
selection  preferences".  When  the  final 
rule  to  follow  the  proposed  mle  of 
December  9. 1987  becomes  effective 
(thus  incwporating  the  full  text  of  the 
preference  rule  provisions  into  Part  885), 
§  885.7  will  be  rendered  redundant  and 
will  be  removed  in  that  rulemaking. 

This  rule  also  corrects  an  error  in  24 
CFR  215.22(c)(6)— a  provision  added  by 
the  preference  rale  published  on  January 
15, 1988  (53  FR  1122.  at  1143).  The  word 
"not"  was  inadvertentiy  omitted  in  that 
rule  fiom  the  paragraph's  opening 
clause. 

Notice  and  r.nmm«nf  Piilam^ilfiM 

The  Department  believes  that  prior 
notice  and  comment  is  annecessary  to 
implement  tfiis  rule.  Section  168  of  the 
1987  Act  is  a  simple  repealer,  and 
involves  no  exercise  of  discretion  on  the 
part  of  the  Department.  Similariy,  the 
appropriateness  of  applying  the  Federal 
tenant  preference  requirements  to 
Section  202/8  tenant  selection  cannot  be 
questioned,  and  the  content  of  the 
tenant  preference  pdicy  expressed  in 
HUD's  January  IS,  1988  final  rule  has 
abeady  been  the  sul^ect  of  public 
comment 

Finitinpt  atwi  rrt^finatimi 

A  Rnding  <rf  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  whidi 
implement  Sectitm  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1960, 42  U.S.C.  4332.  The  Rnding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  homs 
in  the  Office  of  die  Rules  Docket  Clerk, 
Room  10276.  Department  of  Housing  and 


Urban  Development.  451  Seventh  Street. 
SW..  Washington,  DC  20410. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  Section 
1(b)  of  the  Executive  Order  on  Federal 
Regulation  issued  by  the  President  on 
February  17. 1981.  Analysis  of  the  rule 
indicates  that  it  does  not  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencieg,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  undersigned  hereby 
certifies  that  this  role  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
noted  in  detail  in  the  January  15. 1988 
role's  discussion  of  "Administrative 
Burdens",  the  Department  has  taken 
great  care  to  minimize  the  Preference 
Rule's  burdens  on  all  PHAs  and  project 
owners  (including  small  entities),  and 
does  not  believes  that  administering  the 
preferences  will  involve  significant  costs 
over  the  long  term. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  14.138, 
14.149,  and  14.157. 

This  role  was  listed  as  sequence 
number  943  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  April  25, 1988  (53  FR  13854, 
13876)  under  Executive  Order  12291  and 
the  Regulatory  Flexibility  Act. 

List  of  Subjects 

24  CFR  Part  215 

Grant  programs — Housing  and 
community  development.  Rent 
subsidies.  Low  and  moderate  income 
housing. 

24  CFR  Part  885 

Aged,  Grant  programs — housing  and 
community  development.  Handicapped, 
Loan  programs — housing  and 
community  development.  Low  and 
moderate  income  housing. 

Accordingly,  24  CFR  Parts  215  and  885 
are  amended  as  follows. 

PART  215— RENT  SUPPLEMENT 
PAYMENTS 

1.  The  authority  citation  for  24  CFR 
Part  215  continues  to  read  as  followr 

Authority:  Sec.  101  [g).  Housing  and  Urban 
Development  Act  of  1965  (12  U.S.C.  1701s); 
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sec  7[d],  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

S21S.22    [Amandtd] 

2.  Section  215.22  is  amended  by      ' 
removing,  in  paragraph  (c)(6),  the  phrase 
"An  applicant  may  qualify"  and 
substituting  in  its  place  the  phrase  "An 
applicant  may  not  qualify",  and  by 
removing  paragraph  (m)  and 
redesignating  paragraph  (n)  as  a  new 
paragraph  (m).  , 

PART  885-LOANS  FOR  HOUSING 
FOR  THE  ELDERLY  OR  HANDICAPPED 

3.  The  authority  citation  for  24  CFR 
Part  885  is  revised  to  read  as  follows: 

Authority:  Sec.  202.  Housing  Act  of  1959  (12 
U.S.C.  ITOlq).  sec.  a  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437f):  sec  7(d),      j 
Department  of  Housing  and  Urban  | 

Development  Act  (42  U.S.C  3535(d)). 

4.  In  part  885,  a  new  §  885.7  is  added, 
to  read  as  follows: 


§8«S.7 

The  provisions  of  S  880.613  of  this 
chapter  are  applicable  to  projects 
assisted  under  this  part 

Date:  March  24. 1988. 
Jamas  E.  Schoenbergar, 
General  Deputy  Assistant  Secretary  for 
Housing— Federal  Housing  Commission^. 
[FR  Doc.  88-9865  Filed  5-3-88;  8:45  am] 
■UMO  CODE  4210-27-11 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  35 
(WH-Fm.-3374-7] 


State  and  Local  Assistance;  Grants  for 
Construction  of  Wastewater 
Treatment  Works 

agency:  Environmental  Protection 
Agency. 

ACTION:  Deviation  to  rule. 


SUSMARY:  Under  40  CFR  30.1001  and 
30.1004,  the  Environmental  Protection 
Agency  (EPA)  has  issued  a  class 
deviation  from  several  provisions  of  the 
construction  grant  regulations.  The 
deviation  implements  three  provisions 
of  the  Water  Quality  Act  of  1987 
enacted  February  4, 1987.  EPA  issued 
this  class  deviation  to  implement  these 
provisions  prior  to  making  the  necessary 
regulatory  changes. 

DATE:  This  deviation  was  effective  April 
25, 1988.  Also,  EPA  is  developing  a 
regulation  to  implement  the  provisions 
covered  by  this  deviation,  and, 
therefore,  requests  comments  on  the 


deviation.  Conmients  should  be 
submitted  to  the  address  noted  below. 
AOOncss:  Please  submit  comments  to: 
Mr.  William  R  Kramer,  Program 
Analysis  Division  (WH-^46),  401  M 
Street  SW..  Washington.  DC  20460.  (202) 
382-7256. 

FON  FUKTHCll  INFORMATION  CONTACT: 
Mr.  W.  Scott  McMoran,  Grants 
Administration  Division  (PM-216F).  401 ' 
M  Street  SW.,  Washington.  DC  20460, 
(202)382-5268. 

SUPPLEMENTARY  INFORMATION:  Under  40 
CFR  30.1001  and  30.1004,  the 
Environmental  Protection  Agency  (EPA] 
has  issued  a  class  deviation  from 
several  provisions  of  its  construction 
grant  regulation  (40  CFR  Part  35,  Subpart 
I).  The  deviation  implements  three 
provisions  of  the  Water  Quality  Act 
(WQA)  of  1987  enacted  February  4. 
1987,  which  amended  Title  II  of  the 
Clean  Water  Act  (CWA),  33  U.S.C. 
1281-1^.  The  three  provisions  covered 
under  the  class  deviation  are: 

•  Section  205(c)  of  the  WQA  which 
amends  section  204(b)(1)  to  the  CWA  to 
allow  grantees  under  EPA's  wastewater 
treatment  construction  grant  program  to 
reduce  the  user  charge  rates  for  low 
income  residential  users. 

•  Section  204  of  the  WQA  which  adds 
a  new  section  203(f)  to  the  CWA  to 
allow  EPA  to  award  grants  to  fund 
certain  design/build  projects.  Under  a 
design/btiild  project,  grantees  will 
award  a  single  contract  for  the  design 
and  building  of  a  treatment  works.  EPA 
approval  of  detailed  specifications  for 
the  project  is  not  required.  To  receive  a 
design/btiild  grant  a  project  must  have 
an  estimated  cost  of  less  than  $8,000,000 
and  be  an  aerated  lagoon,  trickling  filter, 
stabilization  pond,  a  sludge  or 
wastewater  land  application  system, 
slow  rate  (intermittent]  sand  filter,  or 
subsurface  disposal  system.  EPA  will 
award  only  one  grant  for  each  design/ 
build  project,  which  must  result  in  an 
operable  facility.  EPA  will  initially 
award  a  grant  for  the  cost  of 
supplementing  the  facilities  plan  to 
prepare  a  pre-bid  package  and  then 
amend  the  design/build  grant  (only  one 
time]  after  the  grantee  takes  bids  for  the 
project  EPA  will  base  the  amount  of  the 
grant  as  amended  on  those  bids  and  will 
not  later  increase  the  grant  to  provide 
for  additional  costs. 

•  Section  202(d)  of  the  WQA  which 
amends  section  202(a)(3]  of  the  CWA  to 
authorize  EPA  to  award  grants  for  100% 
of  the  cost  of  replacing  or  modifying 
failed  rotating  biological  contractors 
(RfiCs).  The  cost  of  replacing  failed 
facilities  is  generally  unallowable  under 
EPA's  regulation.  This  deviation  permits 
Regional  Administrators  to  award 


replacement  grants  for  failed  RBCs.  as 
authorized  by  the  Act  The  RBC  failure 
must  not  be  the  result  of  any  person's 
negligence,  and  must  have  signiHcantly 
increased  the  project's  capital  or 
operation  and  maintenance  costs.  In 
addition,  the  State  must  determine  in 
accordance  with  its  priority  system  that 
the  project  is  entitled  to  funding,  and 
each  project  must  meet  other  conditions 
stated  in  the  class  deviation. 

EPA' will  revise  its  construction  grant 
regulation  to  reflect  these  provisions. 
For  this  reason,  we  are  requesting 
comments  on  this  class  deviation  by  July 
1, 1988. 

The  class  de\'iation  is  published 
following  this  notice. 

Date:  April  21, 1988. 
Chariea  L.  Grizzle. 

Assistant  Administrator  for  Administration 
and  Resources  Management 

Date:  March  22, 1968. 
Lawranoe ).  |anaea. 

Assistant  Administrator  for  Water. 
April  25, 196a 

Memorandum 

Subject-  Class  Deviation  from  40  CFR 
35.2140(a]  and  (b).  35.2025(a). 
35.2202(b],  35.2300,  and  Part  35, 
Subpart  I.  Appendix  A,  H.2.e. 

From:  Harvey  G.  Pippen.  Jr..  Director 
Grants  Administration  Division 
(PM-216F) 

To:  Regional  Adminisfrators.  Regions  I- 
X 

The  Water  Quality  Act  of  1987  was 
enacted  on  February  4. 1987.  The  1987 
Act  includes  three  technical  provisions 
which  we  think  should  be  implemented 
by  class  deviation  prior  to  the  necessary 
regulatory  changes.  These  provisions — 

•  Change  EPA's  user  charge 
requirements  to  allow  grantees  to 
include  in  their  user  charge  systems 
lower  rates  for  low  income  residential 
users: 

•  Authorize  certain  grantees  to  award 
single  design/build  contracts  for  design 
and  building  of  specified,  uncomplicated 
waste  treatment  systems;  and 

•  Authorize  EPA  to  award  grants  for 
the  modification  or  replacement  of 
rotating  biological  contactors  (RBCs) 
that  have  failed  to  meet  design 
performance  speciHcations. 

To  implement  the  three  provisions 
above,  I  am  approving  the  following 
class  deviation.  Where  the  term 
"Regional  Administrator"  is  used  it  may 
be  read  "State  agency"  where  the 
function  is  delegated. 
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User  Chaise  System— W  CFR  35.2140  (a) 
and  (b) 

SecUon  205(c)  of  the  1987  Act  allows 
wastewater  treatment  construction 
grantees  to  include  in  their  user  charge 
systems  lower  rates  for  low  income 
residential  users  a^er  providing  for 
public  notice  and  hearing.  I  am 
approving  a  deviation  from  Section 
S5.2140(a)  and  (b)  to  allow  grantees'  user 
charge  systems  to  include  an  optional 
class  of  low  income  residential  users 
with  incomes  below  a  pre-established 
level  if  approved  by  the  delegated  State 
official  or  the  EPA  Regional 
Administrator. 

The  EPA  definition  of  low  income 
residential  user  is  any  residence  with  a 
household  income  below  the  Federal 
poverty  level  as  defined  in  45  CFR 
1060.2  or  any  residence  designated  as 
low  income  under  State  law  or 
regulation.  Delegated  States  or  the  EPA 
Regional  Administrator,  as  appropriate, 
will  evaluate  grantees'  requests  to 
establish  their  own  definition  of  a  low 
income  residential  user  class. 

Any  user  charge  system  establishing  a 
lower  rate  for  low  income  residential 
users  must  meet  all  other  existing  user 
charge  system  requirements  including 
proportionality,  public  notice,  and 
hearing.  Any  lower  user  charge  rate  for 
low  income  residential  users  must  be 
defined  as  a  uniform  percentage  of  the 
user  charge  rate  charged  other 
residential  users.  The  amount  of  any 
cost  reductions  afforded  the  low  income 
residential  class  must  be 
proportionately  absorbed  by  all  other 
user  classes.  The  total  revenues  for  the 
proper  operation  and  maintenance 
(including  replacement)  of  the  facilities 
must  not  be  reduced  as  a  result  of 
establishing  a  low  income  residential 
class.  EPA  has  determined  that  grantees 
receiving  construction  grants  a'fter 
March  1, 1973,  may  implement  this 
provision  after  providing  for  public 
notice  and  hearing  and  receiving  the 
delegated  State  official's  or  EPA 
Regional  Administrator's  approval. 

Design/Build— 40  CFR  35.2025(a). 
35.2202(b),  and  35.2300 

Section  204  of  the  1987  Act  authorizes 
EPA  to  award  a  grant  for  projects  under 
which  the  grantee  will  award  a  single 
contract  for  design  and  building  certain 
treatment  works.  I  am  approving 
deviations  from  §S  35.2025(a],  35.2202(b) 
and  35.2300  to  allow  grantees  to  award 
such  single  contracts.  States  cannot  use 
more  than  20  percent  of  their  allotments 
for  such  projects.  Also,  EPA  has 
determined  it  cannot  award  design/ 
build  grants  from  funds  appropriated 
before  February  4, 1987. 


Section  35.2025(a]  requires  that  grants 
include  an  allowance  for  planning  and 
desi^.  This  deviation  allows  Regional 
Administrators  to  award  design/build 
grants  which  include  an  allowance  only 
for  facilities  planning. 

Section  35.2202(b]  requires  grantees  to 
submit  plans  and  specifications  for  EPA 
approval  before  initiating  procurement 
action  for  building  the  project.  This 
deviation  waives  the  requirement  for 
submittal  and  EPA  approval  of  plans 
and  specifications.  (Some  States  may 
require  State  approval  before  issuing 
building  permits  or  permitting  other 
actions  and  this  deviation  does  not 
change  such  State  requirements.) 

Section  35.2300  provides  that  EPA  will 
pay  the  Federal  share  of  allowable 
project  costs  incurred  up  to  the  date  of 
the  grantee's  most  recent  payment 
request.  Under  this  class  deviation,  to 
assure  contract  compliance,  EPA  will 
not  pay  more  than  95  percent  of  the 
grant  amount  until  after  completion  of 
building  and  final  project  approval  by 
the  Regional  Adminisfrator. 

Design/build  grants  will  be  awarded 
under  approved  facilities  plans  and 
must  meet  the  following  requirements — 

•  The  proposed  treatment  works  must 
have  an  estimated  total  cost  of 
$8,000,000  or  less;  and 

•  The  proposed  treatment  works  must 
be  an  aerated  lagoon,  trickling  filter, 
waste  stabilization  pond,  land 
application  system  (wastewater  or 
sludge),  slow  rate  (intermittent)  sand 
filter  or  subsurface  disposal  system;  and 

•  The  grantee  must  procure  the 
contract  for  a  design/build  project  in 
accordance  with  40  CFR  Part  33.  The 
grantee  must  use  only  the  formal 
advertising  method  of  procurement  for 
design/build  projects  and  award  fixed 
price  contracts.  (Costs  of  changes  to  the 
contract  which  increase  the  project  cost 
will  not  be  allowable.) 

Each  design/build  grant  will  include 
an  allowance  for  facilties  planning  if  the 
grantee  did  not  receive  a  Step  1  grant. 
The  amount  of  the  facilities  planning 
allowance  is  established  as  a 
percentage  of  the  building  cost  as  shown 
in  Attachment  1. 

In  addition  to  the  allowance  for 
facilities  planning  (if  applicable),  each 
grant  for  design/build  projects  will 
include  funds  for  the  necessary  and 
reasonable  costs  of  supplementing  the 
facilities  plan  to  prepare  a  pre-bid 
package  that  is  sufficiently  detailed  to 
insure  that  the  bids  received  for  the 
design/build  work  are  complete, 
accurate,  comparable,  and  will  result  in 
a  cost  effective  operable  facility.  These 
supplemental  costs  may  include,  but  are 
not  limited  to,  the  cost  of  preliminary 


borings  and  site  plan,  concept  and 
layout  drawing,  schematic  general 
material,  and  major  equipment  lists  and 
specifications,  instruction  to  builders, 
general  and  special  conditions,  project 
performance  standards  and  permit 
limits,  applicable  State  or  other  design 
standards,  any  requirements  for 
information  to  go  into  bid  tabulation  and 
analysis,  and  other  contract  documents, 
schedules,  forms  and  certificates. 

The  grant  will  subsequently  be 
amended  once,  before  Uie  design/build 
work  is  begun,  to  establish  an  amount 
agreed  to  as  the  maximum  Federal 
contribution  to  the  project  based  on  a 
competitively  bid  document  of  basic 
design  data  and  applicable  standard 
construction  specifications  as  well  as 
actual  reasonable  and  necessary  costs 
for  preparing  the  pre-bid  package. 
Applicants  must  take  bids  and  select  the 
lowest  responsive,  responsible  bidder 
before  the  final  grant  amendment  The 
amended  grant  will  then  include  the 
guaranteed  maximum  lump  sum  price  of 
the  lowest  responsive,  responsible 
bidder  and  may  also  include  lump  sum 
costs  for  necessary  and  reasonable 
construction  management,  contract  and/ 
or  project  administration  services,  and 
contingencies.  EPA  will  deobligate  funds 
remaining  after  completion  of  the  project 
and  payment  of  the  Federal  share  and 
return  Uiem  to  the  State's  allotment. 

Construction  management  services 
may  include,  but  are  not  limited  to, 
detailed  plan  and  specification  review 
and  approval,  change  order  review  and 
approval,  resident  inspection,  shop 
drawing  approval,  preparation  of  an 
O&M  manual  and  post  construction 
activities  required  by  the  project 
performance  certification  requirements 
(40  CFR  35.2018).  Contract  and/or 
project  administration  activities  may 
include,  but  are  not  limited  to,  review  of 
contractor  vouchers  and  payment 
requests  preparation  of  monitoring 
reports,  grant  administration  and 
accounting  services,  routine  legal  costs 
and  cost  of  eligible  real  property. 

Any  procurement  of  services  for 
supplementing  the  facilities  plan  to 
prepare  the  pre-bid  package,  as  well  as 
services  for  design/build,  construction 
management,  and  contract  or  project 
administration  must  be  in  accordance 
with  EPA  procurement  requirements  (40 
CFR.  Part  33).  The  same  architect  or 
engineer  that  prepares  the  facilities  plan 
may  be  retained  to  provide  any  or  aU  of 
the  pre-bid,  construction  management, 
and  contract  and/or  project 
administration  services  provided  the 
initial  procurement  met  EPA 
requirements  (40  CFR  33.715).  The 
grantee  may  also  provide  any  or  all  of 
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these  services  in  accordance  with  40 
CFR  30.520.  The  design/build  engineer 
or  contractor,  however,  shall  not  provide 
any  of  the  facihes  planning  or  pre-bid 
services. 

When  awarding  a  grant  for  a  design/ 
build  facility,  the  Regional 
Administrator  shall  assure  that  the  grant 
agreement — 

•  Sets  forth  the  building  start  and 
completion  dates  and  includes  a  Federal 
payment  schedule;  i 

•  Requires  that  the  proposed         | 
treatment  works  will  be  an  operable 
unit  and  will  meet  all  requirements  of 
Title  II  of  the  Clean  Water  Act  and  that 
the  treatment  works  will  be  operated  so 
as  to  meet  the  requirements  of  any 
applicable  permit; 

•  Requires  the  grantee  to  obtain  a 
bond  from  the  contractor  in  an  amount 
the  Regional  Administrator  determines 
adequate  the  protect  the  Federal  interest 
in  the  treatment  works  (see  40  CFR  i 
33.265);  and  J 

•  Includes  other  terms  and  conditions 
determined  necessary  by  the  Regional 
Administrator.  i 

Rotating  Biological  Contactor 
Replacement— Vi  CFR  Part  35.  Subpart  L 
Appendix  A,  H2a. 

Section  202(d)  of  the  1987  Act 
authorizes  EPA  to  award  100%  grants  for 
the  modification  or  replacement  (M/R) 
of  rotating  biological  contactors  (RBCs), 
or  portions  of  RBCs,  which  have  failed 
to  meet  design  performance  i 

specifications.  To  permit  award  of  | 
grants  to  replace  or  modify  failed  RBCs, 
1  am  approving  a  deviation  from  40  CFR 
Part  35.  Subpart  I,  Appendix  A,  H.2.e. 
Costs  incurred  before  award  of  an  RBC 
grant  for  M/R  are  not  allowable,  except 
as  allowed  under  40  CFR  35.2118. 

This  deviation  allows  the  Regional 
Administrator  to  award  a  grant  for  100 
percent  of  the  cost,  including  planning 
and  design  costs,  of  modification  or 
replacement  of  RBCs  which  have  failed 
to  meet  design  performance 
specifications,  provided: 

•  The  applicant  for  an  M/R  grant, 
demonstrates  lo  the  Regional 
Administrator's  satisfaction,  by  a 
preponderance  of  the  evidence,  that  the 
RBC  failure  is  not  due  to  the  negligence 
of  any  person,  including  the  owner  of 
the  POTW.  the  applicant,  its  engineers, 
contractors,  equipment  manufacturers, 
or  suppliers.  A  judicial  finding  that 
failure  is  not  attributable  to  a  particular 
persons's  negligence  is  one  way  to 
satisfy  this  requirement  as  to  that 
person. 

•  For  projects  built  using  plans  and 
specifications  completed  after 
September  1984,  the  Regional 


Administrator  determines  that  the 
design  considered  the  results  of 
information  published  by  EPA  in  May 
and  September  1984  related  to  RBC 
failures.  If  the  applicant  failed  to 
consider  that  information,  it  should  be 
required  to  justify  why.  This  is  one 
consideration  in  determining  whether 
the  applicant  was  negligent. 

•  The  RBC  failure  has  significanUy 
increased  the  project's  capital  or 
operation  and  maintenance  costs. 

•  The  M/R  project  meets  all 
requirements  of  ^A's  construction 
grant  and  other  appUcable  regulations, 
including  40  CFR  Parts  30.  32.  33  and  35: 

•  The  M/R  project  is  included  within 
the  fundable  range  of  the  State's  annual 
project  priority  list;  and 

•  The  State  certifies  the  project  for 
funding  fi-om  its  regular  (i.g..  non- 
reserve)  allotments  and  from  funds 
appropriated  after  February  4,  1967. 

Concur. 

Lawrence ).  )ensen. 

Assistant  Administrator  for  Water. 

Date:  March  22. 198& 
Concur 

Charles  L  Grizzle, 

Assistant  Administrator  for  Administration 
and  Resources  Management 

Date:  April  22. 1988. 
Attachment. 

Allowance  for  Facilities  Planning 
Attachment  1 

This  table  is  for  calculation  of  the 
facilities  planning  allowance  under 
design/build  grants  only. 


Building  costs  * 


S100,000  or  I 

120,000 

150,000 

175.000 

200.000 — 
250.000 — 


300.000  „ 
350.000.. 

400,000 

500.000 

600.000. 
700.000. 


800.000... 

900.000-. 
1.000.000.._ 
1.200.000.... 
1,S00.000„- 


1.750.000.._ 
2.000.000.- 
2.500.000.. 
3.000.000„ 


3,500.000.. 


4.ooaooo„ 


AHow- 


a 
pef- 


building 
cost 


5.9262 
5.7337 
5.5061 
5.3538 
5.2250 
5.0163 
4.8516 
4.7162 
4.6019 
4.4164 
4.2701 
4.1489 
4.0483 
3.9606 
3.8837 
3.7538 
3.6003 
3.4976 
3.4109 
3.2703 
3.1595 
3.0684 
2.9915 


Building  costs  * 


5,000,000 

6,000.000 

7,000.000 " 

8,000,000 

Interpolate  for  oilier  vakies. 


Allow- 
ance as 

a 

per- 
centage 

of 

bu/Ming 

cost 


2.8669 
2.7686 
2.6880 
2.6198 


•  Building  cost  is  tf>e  sum  of  the  allowable  cost  of 
(1)  tt>e  initial  award  anxxjnt  of  the  pnme  subagree- 
ment  for  buikJKig  and  desigoing  the  project;  and  (2) 
the  purchase  price  of  eligible  reel  property. 

(FR  Doc.  88-9842  Filed  5-3-88:  8:45  amj 
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40  CFR  Part  180 
[OPP-300153A:  FRL-3370-6] 

Revocation  of  Tolerances  for  Certain 
Chemicals 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule. 

summary:  This  rule  revokes  the 
tolerances  established  for  residues  of  20 
pesticide  chemicals  in  or  on  certain  raw 
agricultural  commodities, (RACs).  This 
regulatory  action  is  being  taken  by  EPA 
to  revoke  tolerances  for  those  pesticides 
which  have  no  registered  food  uses. 
These  pesticides  either  were  never 
registered  for  food  uses  or  if  they  were 
registered,  the  registrations  were 
subsequentiy  cancelled. 
EFFECnvc  date:  Effective  on  May  4, 
1988. 

ADDRESS:  Written  objections  identified 
by  the  document  control  number  [OPP- 
300153A]  may  be  submitted  to  the: 
Hearing  Clerk  (A-110).  Environmental 
Protection  Agency.  Rm.  3708. 401  M 
Sti-eet  SW..  Washington.  DC  20460. 

FOR  FURTHER  INFORMATKNI  CONTACT: 

By  mail: 

Rosalind  L  Gross.  Registration  Division 

(TS-767C),  Office  of  Pesticide 

Programs,  Environmental  Protection 

Agency.  401 M  Sb-eet  SW.. 

Washington.  DC  20460. 
Office  location  and  telephone  number 

Rm.  716,  CM  #2, 1921  Jefferson  Davis 

Highway.  Arlington,  VA  22202.  (703) 

557-7700. 
SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  proposed  rule,  published  in  the 
Federal  Renter  of  December  10. 1986 
(51  FR  44487).  which  proposed  the 
revocation  of  tolerances  for  residues  of 
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20  pesticide  chemicals  which  have  no 
Current  food  use  registrations.  These  20 
chemicals  are  as  follows:  Aramite  (2-(p- 
tert-butylphenoxy)-i8opropyl  2- 
chloroethyl  sulfite);  sulphenone  [p- 
chlorophenyl  phenyl  stdfone):  ovex  (p- 
chlorophenyl  p-chlorobenzenesulfonate); 
chlorbenside  (p-chlorobenzyl  p- 
chlorophenyl  sulfide);  copper  arsenate: 
magnesium  arsenate;  sodium  arsenate; 
chloropropylate  (isopropyl  4,4'- 
dichlorobenzilate);  neodecanoic  acid;  p- 
chlorophenyl  2.4.5-trichlorophenyl 
sulfide;  O.O-diethyl  O-2-pyrazinyl 
phosphoroduoate  and  its  oxygen  analog 
(diethyl  2-pyrazinyl  phosphate); 
benzadox  (benzamidooxyacetic  acid); 
chlorbromuron  (3-(4-bromo-3- 
chlorophenyl)-l-methoxy-l-methylurea); 
l-chloro-2-nitropropane;  fluorodifen  [p- 
nitrophenyl-2-nitro-4- 
(trifluoromethyl)phenyl  ether); 
secbumeton  (2-(5ec-butylamino)-4- 
ethylamino-6-methoxy-s-triazine); 
potassium  arsenite;  ethiolate  (S-ethyl 
diethyl-thiocarbamate);  glyphosine 
(7VJV-bis(pho8phonomethyl)glycine);and 
2-(dimethylamino)-5,6-dimethyl-4- 
pyrimidinyl  dimethylcarbamate 
(pirimicarb). 

No  requests  for  referral  to  an  advisory 
committee  were  received.  Comments 
were  received  bom  authorities  of  the 
countries  of  Australia,  Egypt.  Portugal, 
and  Thailand.  The  only  chemicals  which 
were  subject  to  comment  were 
fluorodifen  and  pirimicarb. 

Australia  acknowledged  that  the  only 
current  U.S.  tolerance  for  pirimicarb  is 
for  potatoes.  It  was  noted  that  in 
Australia,  pirimicarb  is  approved  for  use 
on  apples,  citrus,  hops,  selected 
vegetables,  alfalfa,  medic  pastures,  and 
ornamental  plants.  Australia  was 
concerned  that  the  proposed  tolerance 
revocation  could  adversely  affect  its 
export  of  fruits  and  hops  to  the  United 
States.  Accordingly.  Australia  requested 
that  the  United  States  establish  action 
levels  for  residues  of  pirimicarb  on  fruit 
and  hops  in  accordance  with  the 
maximum  residue  limits  (MRLs) 
established  by  the  Australian 
authorities  or  recommended  by  the 
Codex  Alimentarius  Commission. 

Egyptian  authorities  stated  that 
fluorodifen  and  pirimicarb  were  used  in 
their  country  on  raw  agricultural 
commodities  and  the  MRLs  were 
recommended  by  the  Codex 
Alimentarius  Commission.  They  did  not 
appear  to  object  to  the  U.S.  tolerance 
revocation  for  either  pirimicarb  or 
fluorodifen. 

Comments  from  Portugese  authorities 
indicated  that  pirimicarb  is  approved  for 
use  in  Portugal  in  accordance  with  the 
MRLs  estabUshed  by  the  Food 
Agricultural  Organization/Worid  Health 


Organization  (FAO/WHO).  Portugese 
authorities  requested  that  the  U.S. 
establish  tolerances  for  pirimicarb  and 
other  pesticides  consistent  with  the 
MRLs  established  by  the  FAO/WHO. 

Although  noting  that  pirimicarb  is 
imported  into  that  coimtry,  authorities 
from  Thailand  did  not  have  any  specific 
comment  on  the  proposed  revocation. 

The  comments  do  not  indicate  that  the 
revocation  of  the  tolerances  proposed 
by  the  December  10. 1986  (51  FR  44487) 
proposed  rule  would  adversely  impact 
any  commodity  currently  imported  into 
the  United  States.  There  does  not 
appear  to  be  any  basis  for  the 
establishment  of  action  levels  for  any  of 
the  tolerances  subject  to  this  revocation 
action. 

The  issue  of  a  permissible  level  of 
pirimicarb  on  fioiit  and  hops  requires  a 
tolerance  petition  because  there  are 
currendy  no  U.S.  tolerances  for 
primicarb  residues  on  fruit  and  hops. 

Petitions  to  establish  U.S.  tolerances 
for  pirimicarb  and  other  pesticides  may 
be  submitted  in  accordance  with  the 
procedures  specified  in  40  CFR  180.7  and 
accompanied  by  the  fees  described  in  40 
CFR  180.33.  Such  a  petition  should  be 
accompanied  by  the  product  chemistry, 
residue  chemistry,  and  toxicology  data 
for  a  food  use  chemical  specified  in  40 
CFR  Part  158.  The  requirements  for  a 
food  additive  petition,  which  are  similar 
to  those  for  a  tolerance  petition,  are 
specified  in  21  CFR  171.1  and  21  CFR 
571.1. 

EPA  is  committed  to  conforming  U.S. 
tolerances  for  pesticide  residues  with 
Codex  MRLs  where  reasonable  and 
practicable.  This  commitment  also 
applies  to  the  establishment  of  action 
levels  for  persistent  pesticides  when 
U.S.  tolerances  are  revoked.  Differences 
may  occur  between  U.S.  tolerances  (or 
action  levels)  and  Codex  MRLs  because 
of  a  variety  of  factors  such  as  differing 
use  patterns,  climatic  conditions,  data 
bases,  differences  in  the  limit  of 
detection  of  the  enforcement  method, 
etc.  Since  an  action  level  is  not  required 
for  any  of  the  20  chemicals  subject  to 
this  revocation  action,  consistency  with 
the  Codex  MRLs  is  not  at  issue. 

Based  on  the  fact  that  there  are  no 
current  food  use  registrations  for  any  of 
the  subject  20  chemicals,  and  no 
evidence  which  indicates  that  imported 
commodities  will  be  adversely  affected 
by  this  action,  the  Agency  has 
determined  that  this  revocation  action  is 
appropriate.  As  noted  herein,  the 
Agency  is  not  recommending  the 
establishment  of  action  levels  in  place 
of  these  tolerances. 

EPA  is  hereby  revoking  the  existing 
tolerances  for  residues  in  or  on  all  RACs 
for  20  pesticide  chemicals  as  listed  in  40 


CFR  Part  160.  The  pesticide  chemical 
tolerances  listed  in  40  CFR  Part  180 
which  are  being  revoked  are  as  follows: 
Section  180.107— Aramite  [2-{p-tert- 

butylphenoxy)-i8opropyl  2-chloroethyl 

sulfite). 
Section  180.112— Sulphenone  (p- 

chlorophenyl  phenyl  sulfone). 
Section  180.134 — Ovex  (p-chlorophenyl 

p-chlorobenzenesulfonate). 
Section  180.168— Chlorbenside  (p- 

chlorobenzyl  p-chlorophenyl  sulfide). 
Section  180.19^— Copper  arsenate  (see 

also  S  180.31d  below). 
Section  180.19&-^4agnesium  arsenate. 
Section  180.196— Sodium  arsenate. 
Section  180.218— Chloropropylate 

(isopropyl  4,4'-dichlorobenzilate]. 
Section  180.248— Neodecanoic  acid. 
Section  180.256— p-Chlorophenyl  2.4.5- 
trichlorophenyl  sulfide. 
Section  180.264— o.o-Diethyl  o-Z- 

pyrazinyl  phosphorothioate  and  its 

oxygen  analog  (diethyl  2-pyrazinyl 

phosphate). 
Section  180.270— Benzadox 

(benzamidooxyacetic  add). 
Section  180.279--Chlorbromuron  (3-(4- 

bromo-3-chlorophenyl)-l-methoxy-l- 

methylurea).  — 

Section  180.286— l-Chloro-2- 

nitropropane. 
Section  180.290— Fluorodifen  (p- 

nitrophenyl-2-nitro-4- 

(trifluoromethyl)phenyl  ether). 
Section  180.319— Interim  tolerances 

(copper  arsenate). 
Section  180.323 — Secbumeton  [2-[sec- 

butylamino)-4-ethylamino-6-methoxy- 

s-triazine). 
Section  180.334 — Potassium  arsenite. 
Section  180.343— Ediiolate  (S-ediyl 

diethylthiocarbamate). 
Section  180.354— Glyphosine  (ATJV- 

bis(pho8phonomethyl)  glycine). 
Section  180.365— 2-(DimediyIamino)-5,6- 

dimethyl-4-pyrimidinyl 

dimethylcarbamate  (pirimicarb). 

Any  person  adversely  affected  by  this 
regulation  revoking  the  tolerances  may. 
within  30  days  after  the  date  of 
publication  of  this  regulation  in  the 
Federal  Register,  file  written  objections 
with  die  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections.  If  a  hearing 
is  requested,  the  objections  must  state 
the  issues  for  the  hearing.  A  hearing  will 
be  granted  if  the  objections  are 
supported  by  grounds  legally  sufficient 
to  justify  the  relief  sought. 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget  as 
required  by  section  3  of  Executive  Order 
12291. 
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In  order  to  satisfy  requirements  for 
analysis  as  speciBed  by  Executive  Order 
12291  and  tlie  Regulatory  Flexibility  Act. 
the  Agency  has  analyzed  the  costs  and 
bene&ts  of  the  revocation  of  tolerances 
for  these  20  chemicals.  This  analysis  is 
available  for  public  inspection  in  Rm. 
246,  CM  #2. 1921  Jefferson  Davis 
Highway,  ArUngton,  VA  22202. 

As  explained  in  the  proposal 
published  December  la  1986.  the 
Agency  has  determined  pursuant  to  the 
requirements  of  Executive  Order  12291. 
that  the  revocation  of  these  tolerances 
will  not  cause  adverse  economic 
impacts  on  significant  portions  of  U.S. 
enterprises. 

lliis  rulemaking  has  been  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980  (Pub.  L  96-354,  94  Stat.  1164.  5 
U.S.C.  601  et  seq.],  and  it  has  been 
determined  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses, 
small  governments,  or  small 
organizations.  The  reasons  for  this 
conclusion  are  discussed  in  the 
December  10, 1986  proposal. 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  April  5, 1988.  i 

lohii  A.  Moora, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

PART  180-{AMENDE0] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

§18ai07    [RwnovMl] 

2.  Section  180.107  is  removed. 

9180.112    [Removed] 

3.  Section  180.112  is  removed. 

§180.134    [Removed] 

4.  Section  180.134  is  removed. 

§180.168    [RcmovMl] 

5.  Section  180.168  is  removed. 

§180.193    [Removed] 

6.  Section  180.193  is  removed. 

§18ai»5    [Removed] 

7.  Section  180.195  is  removed. 

§180.196    [Removed] 

8.  Section  180.196  is  removed. 

§180.218    [Removed] 

9.  Section  180.218  is  removed. 


§180.248    [Removed] 

10.  Section  180.248  is  removed. 

§180.256    (Rmnovwil 

11.  Section  180.256  is  removed. 

§180.284    [Removed] 

12.  Section  180.264  is  removed. 

§180.270    [Removed] 

13.  Section  180.270  is  removed. 

§  180.279    [Removed] 

14.  Section  180.279  is  removed. 

§180.286    [Removed] 

15.  Section  180.286  is  removed. 

§180.290    [Removed] 

16.  Section  180.290  is  removed. 

§180.319    [Removed] 

17.  By  amending  §180.319  to  remove 
the  entry  for  copper  arsenate  from  the 
alphabetical  listing  therein. 

§180.323    [Removed] 

18.  Section  180.323  is  removed. 

§180.334    [Removed] 

19.  Section  180.334  is  removed. 

§180J43    [Removed] 
2a  Section  180,343  is  removed. 

§180.354    [Removed] 

21.  Section  180.354  is  removed. 

§180.365    [Removed] 

22.  Section  180.365  is  removed. 

(FR  Doc.  88-0294  Filed  S-3-88:  8:45  am) 

BILUNO  COOE  aSM-SO-ll 

40  CFR  Part  180 

[PP  7E3565, 7E3S67,  7E3568/R9S1;  FRL- 
3374-5] 

Pesticide  Tolerance  for  RuazHop-Butyl 

AQEHCV:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  This  rule  establishes 
tolerances  for  residues  of  the  herbicide 
fluazifop-butyl  in  or  on  the  raw 
agricultural  commodities  asparagus, 
spinach,  and  endive.  The  Interregional 
Research  Project  No.  4  (IR-4)  petitioned 
for  these  tolerances. 

EFFECTIVE  DATE:  May  4, 1088. 

ADDRESS:  Written  objections,  identified 
by  the  document  control  number  [PP 
7E3565,  7E3567,  7E3568/R951],  may  be 
submitted  to:  Hearing  Cleric  (A-110), 
Environmental  Protection  Agency,  Room 
3708. 401  M  Street,  SW..  Washington. 
DC  20460. 


FOR  PURTHER  INFORMATION  CONTACT: 

By  mail:  Hoyt  Jamerson.  Emergency 
Response  and  Minor  Use  Section  (TS- 
767C),  Registration  Division  (TS- 
767C],  Environmental  Protection 
Agency,  401  M  Street.  Washington, 
DC  20460. 

Office  location  and  telephone  number 
Room  716,  CM  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202, 
(703)-557-2310. 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  proposed  rule,  published  in  the 
Federal  Regbter  of  March  9, 1988  (53  FR 
7543),  in  which  it  was  announced  that 
the  Interregional  Research  Project  No.  4 
(IR-4),  New  Jersey  Agricultural 
Experiment  Station,  P.O.  Box  231. 
Rutgers  University,  New  Brunswick.  NJ 
08903,  had  submitted  pesticide  petitions 
(PP)  7E3565,  7E3567,  and  7E3568  to  EPA 
on  behalf  of  Dr.  Robert  H.  Kupelian, 
National  Director,  IR-4  Project, 
requesting  that  the  Administrator, 
pursuant  to  the  Federal  Food,  Drug,  and 
Cosmetic  Act  propose  the 
establishment  of  tolerances  for  residues 
of  the  herbicide  (R)-2-l4-I[5- 
trifluoromethyl)-2-pyridinylJoxyJ 
phenoxyj-propanoic  acid  (resolved 
isomer  of  fluazifop-P-butyl),  all 
expressed  as  fluazifop.  in  or  on  certain 
raw  agricultural  commodities  as  follows: 

1.  PP  7E3565  on  behalf  of  the 
Agricultural  Experiment  Stations  of  New 
Jersey  and  Washington  in  or  on 
asparagus  at  3.0  paris  per  million  (ppm). 
The  petitioner  proposed  that  use  on  this 
commodity  be  limited  to  Maryland,  New 
Jersey,  Oregon,  and  Washington  based 
on  the  geographical  representation  of 
the  residue  data  submitted.  Additional 
residue  data  will  be  required  to«xpand 
the  area  of  usage.  Persons  seeking 
geographically  broader  registration 
should  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

2.  PP  7E3567  on  behalf  of  the 
Agricultiural  Experiment  Stations  of 
Arkansas,  California,  Connecticut, 
Maryland.  North  Carolina,  Oklahoma, 
and  Texas  in  or  on  spinach  at  6.0  ppm. 

3.  PP  7E3568  on  behalf  of  the 
Agricultural  Exi>eriment  Station  of 
Florida  in  or  on  endive  at  6.0  parts  per 
million  (ppm).  The  petitioner  proposed 
that  use  on  this  commodity  be  limited  to 
Florida  based  on  the  geographical 
representation  of  the  residue  data 
submitted.  Additional  residue  data  will 
be  required  to  expand  the  area  of  usage. 
Persons  seeking  geographically  broader 
registration  should  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 


received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  fwtition  and 
all  other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerance  will  protect  the  public 
health.  Therefore,  the  tolerance  is 
established  as  set  forth  below. 
'    Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  doctunent  in  the 
Federal  Register  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
'given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
•  deemed  objectionable  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sou^t 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
.Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612),  die 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  April  26, 198& 
DouglM  D.  Campt, 
Director.  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  Part  180  is 
amended  as  follows: 

PART  180-(AMENDE0] 

1.  The  authorify  citation  for  Part  180 
continues  to  read  as  follows: 

Autbority:  21  U.S.C  34fle. 

2.  Section  180.411  is  amended  in 
paragraph  (c)  by  adding  and 
alphabetically  inserting  the  raw 
agricultiu-al  commodify  spinach  and  in 
paragraph  (d)  by  adding  and 
alphabetically  inserting  the  raw 
agricultural  commodities  asparagus  and 

,  endive,  to  read  as  follows: 

|§  180.411    FhMzlfop-toutyl:  tolerances  for 


(c)  •  *  * 


CommocMM 


mwon 


Spinach 

Asparagus.. 


Endwe. 


6.0 

3.0 
8.0 


[FR  Doc.  88-0749  FUed  5-3-88;  8:45  am] 
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40  CFR  Part  180 

[PP  7F3472/R966;  FRL-3374-2  1 

LacUc  Add;  Exemption  From 
Re<|uirement  of  Tolerance 

agency:  Enviroiunental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  plant 
growth  regulator  latic  acid  (2- 
hydroxypropanoic  acid)  when  used  in  or 
on  all  raw  agricultural  commodities. 
This  regulation  was  requested  by  Brea 
Agricultural  Service,  Inc. 
EFFECTIVE  DATE:  May  4, 198& 
address:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  Rm. 
3708,  401  M  St  SW.,  Washington.  DC 
20460. 

FOR  further  information  CONTACT: 
Robert  J.  Taylor,  Product  Manager  (PM) 
25,  Registration  Division  (TS-767C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
245,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703)- 
557-1800. 
SUPPLEMENTARY  MPORMATtON:  EPA 

issued  a  notice  in  the  Federal  Register  of 
December  3. 1986  (51  FR  43664),  which 
announced  that  Brea  Agricultural 
Service,  Inc.,  Drawer  1. 1330  West 
Fremont  Stockton,  CA  95201,  had 
submitted  a  pesticide  petition,  PP 
7F3472,  proposing  an  exemption  from 
the  requirement  of  a  tolerance  for  the 
plant  growth  regulator  lactic  acid  (2- 
hydroxypropanoic  acid)  in  or  on  all  raw 
agricultural  commodities. 

No  comments  were  received  in 
response  to  the  notice  of  fihng. 

"The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  toxicological  data 
considered  in  support  of  the  proposed 
exemption  £rbm  the  requirement  of  a 


tolerance  include  an  acute  oral  LDm 
(median  lethal  dose)  study  (rat)  with  an 
LDm  of  4,936  milligrams  (mg)/kilogram 
(kg)  for  males  and  3.543  mg/kg  for 
females.  Subchronic/ chronic  toxicify 
and  mutagenicity  studies  were  waived. 
These  waivers  were  based  upon  the 
following:  (1)  Lactic  acid  is  a  normal 
constituent  of  plants  and  animals;  (2)  it 
has  been  approved  as  an  inert 
ingredient  by  EPA  for  application  to 
plants  (40  CFR  180.1001(c)):  (3)  the  Food 
and  Drug  Administration  (FDA) 
approved  the  use  of  lactic  acid  as 
generally  recognized  as  safe  (CRAS) 
ingredient  in  human  foods  with  no 
limitation  on  amounts  used  other  than 
good  manufacturing  practice  (21  CFR 
184.1061);  and  (4)  residues  of  lactic  acid 
resulting  from  the  proposed  uses  will  not 
be  higher  than  is  now  allowed  in  food 
production,  will  not  exceed  normal 
physiological  lactic  acid  levels  in  raw 
agricultural  commodities,  and  will  not 
exceed  levels  allowed  from  inert 
ingredient  appUcaUons. 

There  are  no  desirable  data  lacking: 
therefore,  there  are  no  actions  being 
taken  to  obtain  additional  data.  No 
previous  exemptions  have  been 
established  for  this  chemical 

The  calculation  of  an  acceptable  daily 
intake  (ADI)  is  not  relevant  since  an 
exemption  from  tolerances  is  being 
made.  There  are  no  known  pending 
regulatory  actions  against  registration  of 
this  active  ingredient.  None  of  the  risk 
criteria  listed  in  40  CFR  154.7  for 
initiating  a  Special  Review  have  been 
exceeded.  The  metabolism  of  lactic  acid 
is  adequately  delineated.  No  analytical 
method  for  residues  was  submitted. 
Enforcement  action  is  not  expected  for 
the  exemption.  Various  well  established 
clinical  chemistry  or  Association  of 
Official  Analytical  Chemists  (AOAC) 
procedures  are  available  in  case  of  gross 
misuses.  There  are  no  exjjected  lactic 
acid  residue  problems  with  meat  milk, 
poultry,  eggs,  drinking  and  irrigation 
water,  and  fish  and  shellfish. 

Lactic  acid  is  considered  useful  for  the 
purpose  for  which  the  exemption  from 
the  requirement  of  a  tcderance  is  sought 
and  it  is  concluded  that  the  exemption 
will  protect  the  public  health.  Therefore, 
the  exemption  from  the  requirement  of  a 
tolerance  is  established  as  set  forth 
below. 

Any  person  adversely  ejected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is 
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requested,  the  objections  must  state  the 
issues  for  the  hearing  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

As  required  by  Executive  Order  12291, 
EPA  has  determined  that  this  rule  is  not 
a  "major"  rule  and  therefore  does  not 
require  a  Regulatory  Impact  Analysis.  In 
addition,  the  Office  of  Management  and 
Budget  (OMB)  has  exempted  this 
regulation  from  the  OMB  review 
requirements  of  Executive  Order  12291, 
pursuant  to  section  8(b]  of  that  Order. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regidations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

(Sec.  40e(d)(2).  68  Stat  512  (21  U.S.C. 
346a(d)(2))) 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests.  Recordkeeping  and 
reporting  requirements. 

Dated:  April  25, 1988. 
Douglu  D.  Campt. 
Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

PART  180-{AMENDED1 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  New  S  180.1090  is  added,  to  read  as 
follows: 

§180.1090    lactic  add;  Mwnptien  from 
th«  r»qulrwn«nt  of  a  toloranco. 

Lactic  acid  (2-hydroxypropanoic  acid) 
is  exempted  from  the  requirement  of  a 
tolerance  when  used  as  a  plant  growth 
regulator  in  or  on  all  raw  agricultural 
commodities. 
(FR  Doc.  88-9750  Filed  5-3-88;  8:45  am) 
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40  CFR  Part  180 
IOPfM)0260;  Fm.-3374-9] 

Pesticide  Tolerance  for  Iprodiofie  on 
Lettuce;  Technical  Amendment 

AOENCV:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Final  rule;  technical 

amendment. 

summary:  This  technical  amendment 
clarifies  an  amendment  that  established 
a  tolerance  for  residues  of  the  fungicide 
iprodione  in  or  on  lettuce  by  deleting  a 
superseded  tolerance.  No  new 
regulatory  requirements  are  being 
imposed,  and  advance  notice  and  public 
comment  are  unnecessary. 

EFFECTIVE  DATE:  May  4, 1988. 

FOn  FUftTHER  INFORMATION  COirrACT: 

Lois  Rossi,  Product  Manager  (PM)  21, 
Registration  Division  (TS-767C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington.  DC  20460 

Office  location  and  telephone  number 
Room  237,  CM  #2, 1921  Jefferson 
Davis  Highway,  Arlington.  VA  22202, 
(703)-557-1900. 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  regulation,  published  in  the 
Federal  Register  of  February  3, 1988  (53 
FR  3021),  which  amended  40  CFR 
180.399(a)  by  establishing  a  tolerance  of 
25.0  parts  per  million  (ppm)  for  the 
fungicide  iprodione  [3-(3,5- 
dichlorophenyl)-Ar-(l-methylethyl)-2,4- 
dioxo-1-imidazoIidine-carboxamide],  its 
isomer  [3-(l-methylethyl)-7V-(3,5- 
dichlorophenyl)-2,4-dioxo-l- 
imidazolidinecarboxamide],  and  its 
metabolite  [3-(3,5-diclorophenyl)-2,4- 
dioxo-1-imidazolidinecarboximide]  in  or 
on  lettuce  at  25  parts  per  million,  llie 
amendment  was  intended  to  specify  the 
sole  tolerance  for  the  commodity  lettuce 
and  to  supersede  the  listing  for  lettuce 
(head)  at  15  ppm.  But  the  amendment 
inadvertently  omitted  specific 
amendatory  language  deleting  "lettuce 
(head)"  from  9  180.399(a).  This 
document  addresses  that  omission  by 
deleting  the  entry  "lettuce  (head)."  And 
it  further  clarifies  the  current  listing 
"lettuce  (leaf)"  to  read  as  intended,  i.e.. 
•lettuce." 

As  this  technical  amendment  merely 
clarifies  a  previous  amendment  and 
imposes  no  new  regulatory 
requirements,  advance  notice  and  public 
comment  are  unnecessary.  (21  U.S.C. 
346a) 

List  of  Subjecto  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 


Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  April  28, 198a 
Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore.  Part  180  is  amended  as 
follows: 

PART  180-(AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  3468. 

{180399    [AmwidMl] 

2.  In  S  180.399  Iprodione;  tolerances 
for  residues,  paragraph  (a)  is  amended 
in  the  list  of  commodities  therein  by 
removing  the  entry  "Lettuce  (head)"  and 
its  tolerance  of  15  parts  per  million  and 
specifying  the  current  listing  "Lettuce 
(leaf)"  to  read  "Lettuce." 

[FR  Doc.  86-M43  Filed  5-3-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  150  and  153 

[CGO  84-025] 

Incinerator  Vessels 

agency:  Coast  Guard.  DOT. 
action:  Final  rules. 

SUMARY:  This  docxmient  finalizes  safety 
rules  for  incinerator  vessels  carrying 
liquid  hiizardous  wastes  in  bulk  for  the 
purpose  of  incineration  at  sea.  Existing 
regulations  do  not  specifically  address 
safety  hazards  unique  to  the  operation 
of  incinerator  vessels.  The  rules  in  this 
document  adopt  standards  for 
incinerator  vessels  in  Chapter  19  of  the 
International  Code  for  the  Construction 
and  Equipment  of  Ships  Carrying 
Dangerous  Chemicals  in  Bulk 
(International  Bulk  Chemical  Code)  of 
the  International  Maritime  Organization 
(IMO)  as  well  as  standards  in  existing 
safety  regulations  that  apply  to  chemical 
tank  vessels.  These  rules  apply  to 
vessels  required  to  obtain  an  ocean 
incineration  permit  from  the 
Environmental  Protection  Agency  (EPA). 
EPA  has  proposed  rules  for  obtaining  a 
permit  in  EPA  rulemaking  docket  FRL- 
2698-5. 

DATES:  This  regulation  is  effective  June 
3, 1988.  The  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  3. 1988. 


I A  final  regulatory 
evaluation  has  been  prepared  for  this 
rulemaking  and  may  be  inspected  and 
copied  at  the  Marine  Safety  Council  (G- 
CMC/21)  at  Room,  2110,  U.S.  Coast 
Guard,  2100  Second  Street  SW.. 
Washington,  DC  20593-0001  between 
the  hours  of  8:00  a.m.  and  4:00  p.m. 
Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT 

CDR  Ronald  W.  Tanner,  Office  of 
Marine  Safety,  Security,  and 
Environmental  Protection,  telephone 
(202)  267-1217  fix>m  7:30  a.m.  until  4:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

SUPPt^MENTARY  INFORMATION:  The 
Coast  Guard  published  a  Notice  of 
Proposed  Rulemaldng  (NPRM)  on 
August  25. 1986.  Interested  persons  were 
given  until  October  25, 1986  to  comment 
on  the  proposal.  Sixteen  comments  were 
received.  A  Draft  Evaluation  of 
economic  and  environmental  impact 
associated  with  the  NPRM  was  prepared 
along  with  a  statement  announcing  a 
finding  of  no  significant  environmental 
impact  (FONSI)  These  documents  were 
placed  in  the  rulemaking  docket  and 
made  available  for  public  comment 
during  the  60  day  comment  period 
provided  for  the  NPRM.  A  specific 
statement  giving  public  notice  of  the 
availability  of  the  FONSI  was  also 
provided  on  December  29, 1986,  and 
interested  persons  were  given  until 
February  12. 1987  to  comment.  Ten 
additional  comments  were  received. 

Drafting  Inf oimation 

The  principal  drafters  of  these 
icgulations  were  LCDR  David  B. 
Crawford,  Project  Manager,  and  Mr. 
William  R.  Register,  Project  Counsel, 
Office  of  the  Chief  Counsel. 

Background  Information 

■   Ocean  incineration  is  a  process  for 
disposing  of  hazardous  waste  by  high 
temperature  destruction  at  sea.  In  a 
typical  disposal  operation,  a  tank  vessel 
which  has  one  or  more  specially 
designed  incinerators  receives 
hazardous  waste  at  a  port,  transits  to  a 
designated  bum  site,  bums  the  waste  at 
the  site,  and  then  returns. 

The  Coast  Guard  under  46  U.S.C. 
3703,  has  responsibility  for  prescribing 
regulations  of  incinerator  vessels  as  may 
be  necessary  for  navigation,  vessel 
safety,  and  safety  of  vessel  personnel  as 
well  as  for  enhanced  protection  of  the 
marine  enviranoient  These  regulations 
may  include,  among  other  things, 
requirenents  for  the  design, 
constmction.  equipment  and  operation 
of  incinerator  vessels.  The 
Environmental  Protection  Agency  (EPA) 


has  general  responsibilities  relating  to 
ocean  incineration  activities.  These 
responsibilities  include  setting 
standards  for  incinerator  emissions, 
issuance  of  ocean  incineration  permits, 
and  the  designation  and  management  of 
ocean  incineration  sites.  As  referenced 
in  this  document  these  regulations 
include  certain  provisions  which  have 
been  developed  taking  into  account 
corresponding  provisions  in  EPA's 
notice  of  proposed  rulemaking  of 
February  28. 1985,  (50  FR  6222) 
pertaining  to  ocean  incineration  permits. 
To  the  extent  that  EPA's  proposal  is 
modified  in  further  rulemaking 
proceedings,  the  Coast  Guard  will 
evaluate  these  regulations  to  determine 
the  need  for  updating  revisions. 

Technology  concerning  ocean 
incineration  of  hazardous  waste 
originated  in  Europe  in  the  late  1960's. 
As  it  developed,  a  need  for  specific 
requirements  for  incinerator  vessels 
became  increasingly  apparent.  Existing 
vessel  safety  requirements  for  tank 
vessels  did  not  specifically  address 
hazards  associated  with  incinerators 
and  incinerator  spaces,  the  souroes  of 
ignition  in  these  spaces,  and  the 
potential  for  release  of  hazardous 
wastes  in  these  spaces  during  transfer 
from  vessel  cargo  tanks  to  an 
incinerator.  The  faitemational  Maritime 
Organization  (IMO)  in  recognizing  and 
responding  to  this  need,  developed  a  set 
of  comprehensive  incinerator  vessel 
requirements  which  have  been  included 
in  ChaptCT  19  of  the  International  Bulk 
Chemical  Code  (IBC).  The  Coast  Guard 
actively  participated  in  the  development 
of  Chapter  19.  Input  was  also  obtained 
from  the  U.S.  Working  Group  on  Bulk 
Chemicals  of  the  Subcommittee  on 
Safety  of  Life  at  Sea  of  the  Shipping 
CocHdinating  Conunittee.  llie  standards 
in  Chapter  19  are  widely  accepted  as 
being  the  best  most  practicable  safety 
standards  available  for  incinerator 
vessels. 

Hie  IBC  including  Chapter  19, 
.  became  mandatory  for  states  signatory 
to  the  1974  International  Convention  for 
the  Safety  of  life  at  Sea,  including  the 
United  States,  on  July  1, 1986.  Chapter  19 
contains  detailed  requirements  relating 
to  incinerator  vessels  and  also 
incorporates  applicable  requirements  of 
Chapter  1-16  of  the  IBC  tiiat  apply 
generally  to  all  chemical  tank  vessels. 
Hie  requirements  of  Chapters  1-16  in 
turn  incorporate  provisions  of  the  Code 
for  the  Construction  and  Equipment  of 
Ships  Carrying  Dangerous  Chemicals  in 
Bulk  (Bulk  Chemical  Code),  whidi  was 
originally  adopted  in  1971  as  a 
recommended  international  standard  for 
all  chemical  tank  vessels.  The  Coast 
Guard  incorporated  the  Bulk  Chemical 


Code  into  United  States  regulations  in 
1977.  These  requirements  are  currently 
published  in  46  CFR  Part  153. 

The  final  rules  in  this  document 
incorporate  the  provisions  of  Chapter  19 
of  the  IBC  into  U.S.  regulations.  They 
are  being  adopted  as  measures  to 
provide  for  the  safety  of  incinerator 
vessels  and  their  crews  and  for  the 
protection  of  the  marine  environment, 
when  transporting  hazardous  wastes 
and  while  operating  at  an  incineration 
site. 

At  present  there  is  one  potential 
United  States  flag  incinerator  vessel. 
APOLLO  I.  Anotiier,  APOLLO  II,  is 
currentiy  under  constmction.  The  plans 
for  both  of  these  vessels  have  been 
approved  by  the  Coast  Guard  and  they 
will  meet  the  level  of  safety  provided  by 
Chapter  19  of  the  IBC  and  these  final 
regulations.  Also,  several  inquiries  have 
been  received  from  prospective  builders 
of  other  incinerator  vessels. 

Two  foreign  flag  incinerator  vessels, 
VULCANUS I  and  VULCANUS  U.  have 
requested  EPA  authorization  to  bum 
U.S.  generated  hazardous  wastes.  Both 
of  these  vessels  are  required  by  Pub.  L 
97-389  (96  Stat.  1954,  46  U.S.C.  883)  to 
undergo  full  inspection,  including 
drydock  inspections  and  intemal 
examinations  of  the  tanks  and  void 
spaces,  and  meet  the  same  standards  as 
U.S.  vessels.  The  VULCANUS  n  was 
recentiy  certified  by  the  Coast  Guard  in 
accordance  with  Pub.  L  97-389  and  was 
found  to  comply  with  the  principal 
requirements  in  this  notice,  and  the 
second  vessel  has  applied  for  a 
certification.  Pub.  L.  97-389  also 
prohibits  other  foreign  vessels  (i.e., 
foreign  vessels  not  owned  or  under 
construction  on  May  1, 1982,  by  a 
corporation  wholly  owned  by  a  citizen 
of  the  U.S.)  from  loading  bulk  hazardous 
wastes  from  U.S.  ports  for  the  purpose 
of  incineration  at  sea. 

Description  of  the  Final  Rules 

(1)  Activities  to  be  Regulated. 
Incinerator  vessels  conduct  two  primary 
activities  both  of  which  are  addressed  in 
these  final  regulations.  The  first  activity 
is  to  transport  hazardous  waste  to  an 
ocean  incineration  site.  In  this  respect 
•an  incinerator  vessel's  operation  is 
similar  to  any  other  tank  vessel.  The 
second  activity  involves  the  actual 
process  of  incineration.  Incinerators 
pose  hazards  similar  to  other  fired  units 
on  board  ship  such  as  boilers.  In 
addition,  the  operation  of  transferring 
hazardous  waste  from  the  incinerator 
vessel's  cargo  tanks  to  an  incinerator  is 
an  operation  uruque  to  incinerator 
vessels. 
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(2)  Regulatory  Approach — (a) 
Transportation  of  Waste  Material.  The 
regulatory  approach  for  shipboard 
transportation  of  hazardous  waste  to  an 
incineration  site  will  be  to  apply,  where 
appropriate,  the  existing  requirements 
for  chemical  tank  vessels  that  carry 
hazardous  materials  in  bulk.  The 
standards  necessary  to  safely  transport 
hazardous  waste  materials  are 
essentially  the  same  as  those  applied  to 
the  carriage  of  hazardous  materials  as 
cargo  in  bulk. 

The  principal  safety  regulations  for  all 
tank  vessels  are  in  Subchapter  D  of  Tide 
46,  Code  of  Federal  Regulations,  and 
§  150.220  of  the  final  rules  requires 
certification  of  compliance  with  those 
regulations.  Examples  of  Subchapter  D 
requirements  include:  firefighting 
systems,  structural  Bre  protection, 
lifesaving  equipment,  cargo  venting 
systems,  and  ventilation  systems. 

For  chemical  tank  vessels,  the 
Subchapter  D  requirements  are 
supplemented  by  requirements  in  Part 
153  of  Subchapter  O  of  Title  46,  Code  of 
Federal  Regulations.  As  stated  above, 
these  supplemental  requirements 
incorporate  provisions  of  the  Bulk 
Chemical  Code  which  are  carried 
forward  into  Chapters  1-18  of  the  IBC 
and  are  also  included  in  these  Hnal 
rules.  Examples  of  these  requirements 
are:  vessel  arrangements,  cargo 
containment  systems,  cargo  tank 
gauging,  cargo  pumps  and  pumprooms, 
monitors,  alarms,  and  control  systems, 
toxic  vapor  protection,  emergency 
shutdown,  and  various  cargo  transfer 
and  other  operational  procedures  and 
controls. 

In  addition  to  the  existing  I 

requirements  in  Subchapters  D  and  O, 
specific  requirements  are  also  necessary 
to  address  construction  and 
arrangement  features  concerning 
incinerators  and  incinerator  spaces. 
These  additional  requirements  are  found 
in  Chapter  19  of  the  IBC  and  have  been 
included  in  the  final  ndes.  > 

(b)  Incineration  of  Wastes.  The 
regulatory  approach  for  incineration  of 
hazardous  waste  will  be  to  apply 
requirements  from  46  CFR  Part  63  which 
relate  to  large  water  heating  equipment 
and  other  large  fired  units  on  board 
ship.  The  hazards  involved  in  using  this  * 
equipment  are  essentially  the  same  as 
those  associated  with  shipboard 
incinerators.  The  principal  purposes  of 
the  Part  63  requirements  are  to  preclude 
the  introduction  of  fuel  or  hazardous 
waste  into  an  incinerator  in  the  absence 
of  an  ignition  source  and  to  preclude  the 
ignition  of  flammable  vapor  in  amounts 
that  would  damage  an  incinerator  oi 
cause  an  explosion. 


The  final  rules  also  include 
requirements  from  Chapter  19  of  the  IBC 
as  measures  to  minimize  hazards 
resulting  from  an  accidental  release  of 
hazardous  wastes  from  cargo  piping 
during  transfer  to  an  incinerator.  These 
additional  requirements  include 
automatic  shutdown  systems,  electrical 
equipment  requirements  for  equipment 
located  in  compartments  containing 
cargo  piping,  ventilation  requirements 
for  spaces  surrounding  the  incinerators, 
and  special  pumproom  requirements. 

Discussion  of  Comments  and  Changes 
Made  in  the  Final  Rules 

Many  of  the  commenters  addressed 
both  technical  considerations  as  well  as 
environmental  concerns.  Comments 
which  are  primarily  technical  are 
addressed  below.  The  environmental 
concerns  have  been  fully  discussed  in 
the  Final  Regulatory  Evaluation,  which 
is  available  for  public  inspection  and 
copying  in  the  docket,  and  are  also 
summarized  in  this  dociunent 

a.  Application  of  These  Rules  to  Ships 
Carrying  Hazardous  Waste  in 
Containers  (Portable  Tanks) 

Three  commenters  expressed  concern 
that  the  rules  do  not  address  carriage  of 
wastes  in  containers,  i.e..  portable 
tanks.  Section  150.220  requires  that  each 
incinerator  vessel  be  certificated  as  a 
tank  vessel  under  Subchapter  D  of  Tide 
46,  CFR.  Subchapter  D  in  turn  requires 
tank  vessels  to  comply  with  the  Coast 
Guard's  regulations  concerning  carriage 
of  hazardous  materials  in  portable  tanks 
(see  46  CFR  30.01-5  and  31.30.1).  The 
portable  tank  regulations  are  extensive 
and  are  currenUy  in  46  CFR  Part  64  and 
46  CFR  Subpart  98.30.  Subpart  64.95  of 
Part  64  also  requires  the  cargo  piping 
and  hoses  for  portable  tanks  to  meet 
applicable  requirements  in  46  CFR  Part 
56. 

Proposed  revisions  to  the  portable 
tank  regulations  are  being  prepared  for 
Federal  Register  publication  in  separate 
rulemaking  (CGD  84-043)  and  will 
address  principally  a  proposal  to  require 
use  of  DOT  IM  101  and  102  portable 
tanks.  This  proposal  would  also  apply  to 
portable  tanks  carried  on  board 
incinerator  vessels. 

One  of  the  commenters  also  suggested 
that  S  150.400  be  revised  to  allow 
alternative  fire  protection  systems,  such 
as  water  spray  systems  in  lieu  of  a  fixed 
foam  system,  on  incinerator  ships 
carrying  hazardous  wastes  in 
containers.  This  comment  has  not  been 
adopted.  Using  water  to  extinguish  a  fire 
in  the  cargo  area  of  a  tank  vessel  is  not 
considered  an  adequate  safety  measure. 
Foam  is  more  effective  than  water  in 
cutting  off  oxygen  supply  to  the  fire. 


One  commenter  also  recommended 
that  specific  requirements  be  added  to 
address  handling  and  storage  of 
portable  tanks  carrying  dangerous 
cargoes  at  transfer  facilities.  Specific 
regulations  which  address  this  topic  are 
in  33  CFR  Part  126  (see,  e.g..  33  CFR 
126.27  and  126.29)  and  die  Coast  Guard 
is  currently  preparing  proposed  rules  in 
docket  CGD  86-034  to  apply  present  oil 
pollution  prevention  regulations  in  33 
CFR  Parts  154-156  to  boUi  vessels  and 
facilities  involved  in  the  transfer  of 
hazardous  substances. 

b.  Designation  of  Ship  Type 

Four  comments  questioned  the 
requirement  of  assigning  ship  type  II  to 
incinerator  ships.  The  comments 
recommended  that  the  Coast  Guard 
apply  the  maximum  standard,  type  I.  to 
these  vessels  because  of  the  hazards  of 
the  wastes  to  be  carried.  One 
commenter  also  suggested  in  the 
alternative  that,  if  type  I  construction  is 
not  to  be  required,  the  Coast  Guard 
should  require  an  adequate  chemical 
analysis  to  be  performed  on  the  wastes 
to  be  carried  to  ensure  no  mixing  of  type 
I  wastes  with  type  II  wastes. 

The  commenters'  concerns  with 
respect  to  type  I  versus  type  II 
construction  were  extensively  analyzed 
and  the  determination  was  made  to 
retain  the  requirement  of  assigning  ship 
type  n  in  the  fiinal  rules.  As  explained  in 
more  detail  below  and  in  the  Final 
Evaluation,  requiring  type  I  construction 
for  all  incinerator  ships  could  not  be 
justified  because  of  the  expectation  that 
few  types  of  wastes  equivalent  to  type  I 
cargoes  will  be  carried  on  incinerator 
ships.  With  respect  to  the 
recommendation  that  a  chemical 
analysis  of  wastes  be  conducted,  the 
Coast  Guard  will  be  reviewing  a  waste 
analysis  of  each  cargo  to  determine  the 
degree  of  hazard  involved.  This  review 
will  supplement  the  EPA  waste  analysis 
requirements  in  proposed  40  CFR  234.16 
and  234.58. 

One  of  the  commenters  pointed  out 
that  Annex  II  of  the  1978  Protocol  to  the 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships.  1973 
(MARPOL  73/78]  appUes  to  incinerator 
vessels.  The  commenter  noted  that  the 
23rd  session  of  the  IMO  Marine 
Environmental  Protection  Committee 
approved  an  interpretation  of  Annex  11 
of  MARPOL  73/78  which  classifies  an 
incinerator  vessel's  cargo  as  a  Category 
A  Noxious  Liquid  Substance  (NLS).  The 
commenter  said  that  Category  A  is  the 
most  stringent  classification  and  that  the 
Coast  Guard  should  therefore  require 
the  highest  standards. 


Tanker  type,  i.e.,  type  I.  II.  or  HI.  is 
assigned  based  on  the  combined  safety 
and  environmental  threat  posed  Ijy  the 
cargo  to  be  carried,  with  particular 
einphasis  being  upon  the  immediate 
safety  hazard  posed  to  a  vessel's  crew 
and  surrounding  port  area  by  a  sudden 
release  of  the  cargo.  The  pollution 
categories  A,  B,  C,  and  D,  as  designated 
in  Annex  II  of  MARPOL,  refer  to  the 
toxicity  of  a  substance,  i.e.,  tiiey  refer  to 
the  extent  that  a  substance,  without 
regard  to  the  extent  of  immediate  threat 
to  the  crew  or  port  area,  will  cause  harm 
to  marine  life  if  released.  Thus,  a  cargo 
can  be  rated  as  Category  A  (the  most 
stringent  category)  for  pollution 
prevention  piuposes,  yet  be  carried  as 
type  n  or  III  cargo  on  a  type  II  or  m 
vessel.  There  are  very  few  Category  A 
substances  that  would  require  carriage 
in  a  type  I  vessel.  The  assignment  of 
Category  A  to  a  hazardous  waste 
mixture  will  result  primarily  bom  the 
impracticability  of  establishing,  in 
advance,  a  profile  of  the  environmental 
hazard  for  each  possible  waste  in  the 
mixture. 

A  cargo  containment  system  type  is 
assigned  for  each  chemical  shipped  in  a 
chemical  tanker.  Regulations  for 
chemical  tankers  in  46  CFR  Part  153 
include  three  levels  of  cargo 
containment  systems:  type  L II,  and  III 
(see  46  CFR  153.230-153.232).  Applying  a 
cargo  containment  type  requirement  to  a 
-chemical  specifies  the  extent  to  which  a 
ship  carrying  the  chemical  must  survive 
damage  conditions  given  in  Table 
172.135  of  46  CFR  Part  172  and  specifies 
the  location  of  the  tank  carrying  the 
chemical  with  respect  to  the  ship's  shell 
plating. 

-  The  ship  type  requirement  for 
incinerator  vessels  (see  46  CFR  150.255) 
is  based  on  IMO  regulations  which 
mandate  type  II  double  hulled 
construction  for  chemical  tankers.  As  of 
April  6. 1987.  when  the  provisions  of 
Annex  II  of  the  International 
Convention  for  the  Prevention  of 
Pollution  from  Ships  became  effective, 
incinerator  vessels  must  have  at  least  a 
type  II  hull  (double  hull  construction]  to 
reduce  the  potential  for  discharges 
caused  by  collisions  and  groundings  and 
also  meet  a  two  compartment  damage 
stability  standard. 

It  cannot  be  accuirately  anticipated  at 
this  time  how  many  wastes  requiring  a 
type  II  containment  system  will  be 
carried.  Based  on  experience  to  date,  the 
majority  of  wastes  proposed  for  carriage 
have  been  type  II  or  III.  Because  a 
substantial  number  of  cargoes  will 
require  a  type  II  system,  the  higher 
standard,  i.e.,  type  D  construction,  rather 
than  type  III  construction,  is  being 


required  as  the  preferred  option. 
Although  some  wastes  may  be  made  up 
of  chemicals  which,  when  shipped 
commercially,  may  be  carried  in  a  type 
III  cargo  containment  system,  IMO 
requirements  and  these  regulations  do 
not  include  provisions  allowing  carriage 
of  hazardous  wastes  on  incinerator 
vessels  that  have  type  III  hulls.  Specific 
provisions  are  not  included  for  type  III 
vessels  since  they  cannot  safely  carry 
many  of  the  type  II  hazardous  wastes 
that  the  Coast  Guard  anticipates  will  be 
routinely  transported.  As  explained  in 
Appendix  I  to  the  Final  Evaluation, 
vessels^  that  have  a  type  III  hull  are  not 
required  to  meet  certain  standards 
required  for  type  II  construction. 

In  addition  to  the  protection  afforded 
by  type  11  hulls,  IMO  standards  and 
these  rules  preclude  carriage  of  cargo  in 
an  incinerator  vessel's  wing  tanks; 
whereas,  on  a  type  II  chemical  tanker 
the  wing  tanks  could  contain  flammable 
chemicals.  This  feature  improves 
survivability  in  collision  situations  by 
lowering  the  risk  of  fire.  Therefore,  a 
type  II  incinerator  vessel  will  provide 
better  protection  than  a  type  II  chemical 
tanker. 

It  is  unlikely  that  mary  types  of 
wastes  presenting  hazards  equivalent  to 
those  cargoes  requiring  a  type  I  system 
will  be  proposed  for  incineration  at  sea. 
Consequentiy.  requiring  all  wastes  to  be 
carried  in  type  I  hulls  is  not  considered 
justified.  Incinerator  vessels  typically 
carry  mixtures  containing  many  wastes 
components,  some  of  which  are  highly 
hazardous  itom  a  health  standpoint,  but 
which  are  present  only  in  low 
concentrations.  The  overall  hazards  of 
the  mixtures  are  generally  comparable 
to  those  of  commercial  products  which 
are  routinely  transported  on  type  II 
vessels.  In  addition,  the  type  II  standard 
is  consistent  with  IMO  requirements 
already  set  forth  in  Chapter  19  of  the 

mc. 

As  part  of  the  EPA  pennitting  process, 
the  Coast  Guard  will  be  reviewing 
chemical  waste  mixtures  to  determine 
the  degree  of  the  cargo  hazard.  Peculiar 
hazards  associated  with  the  wastes  may 
require  imposition  of  specific  controls 
and  safeguards.  The  particulars  of  these 
controls  and  safeguards  will  be  fully 
developed  and  analyzed  as  a  part  of  the 
permitting  process  which  will  include  an 
opportunity  for  public  input  pursuant  to 
E3'A's  processing  procedures  set  out  in 
proposed  40  CFR  Subpart  C. 

c.  Environmental  Impact 

Several  commenters  on  the  .^JPRM  and 
FONSI  suggested  that  the  envirorunental 
assessment  prepared  for  this  rulemaking 
did  not  contain  a  sufficient  analysis  of 
the  environmental  issues  involved,  and 


they  urged  instead  that  an 
environmental  impact  statement  (EIS) 
be  prepared. 

Coast  Guard  internal  procedures  call 
for  preparation  of  an  environmental 
assessment  as  a  first  step  in  each 
proposed  action  having  potential 
environmental  consequences.  Based 
upon  that  assessment,  a  finding  is  made 
as  to  whether  the  action  will  or  will  not 
have  a  significant  impact  on  the 
environment  and,  if  a  significant 
environmental  impact  is  expected,  an 
EIS  is  then  prepared.  In  this  rulemaking 
the  Coast  Guard  originally  concluded 
that  there  would  not  be  a  significant 
environmental  impact  involved  and,  in 
accordance  with  our  procedures,  a 
finding  of  no  significant  impact  (FONSI) 
was  issued  in  lieu  of  preparing  and  EIS. 

In  response  to  the  commenters' 
concerns,  the  environmental  issues  in 
this  rulemaking  were  critically 
reexamined.  These  issues  relate 
primarily  to  the  need  for  operational 
limitations  and  controls  during  vessel 
transit,  Type  I  vs  Type  II  vessel 
construction,  additional  facility 
requirements,  worker  safety 
considerations,  as  well  as  specific 
concerns  relating  to  individual  safety 
requirements  proposed  in  the 
rulemaking.  Discussion  of  these  various 
concerns  appears  throughout  this 
document  as  well  as  in  the  Final 
Regulatory  Evaluation. 

Based  upon  the  Coast  Guard's 
reexamination,  the  environmental 
assessment  for  this  rulemaking  was 
extensively  revised  and  the  prior 
determination  that  there  would  be  no 
significant  environmental  impact  was 
reaffirmed.  A  copy  of  the  revised 
environmental  assessment  and  FONSI 
are  included  in  the  Final  Regulatory 
Evaluation  and  may  be  obtained  from 
the  address  listed  above  under 
ADDRESSES. 

d.  Operational  Limitations  and  Controls 

Six  comments  recommended  that  the 
rules  should  include  specific  operational 
limitations  and  controls  concerning  port 
transit  and  that  these  operational 
requirements  should  be  made  applicable 
to  all  ports.  The  NPRM  proposed 
adoption  of  specific  controls  and 
limitations  en  a  case  by  case  basis  as 
needed  for  specific  ports. 

Examples  of  port  transit  limitations 
and  controls  include:  establishment  of  a 
moving  safety  zone,  requirements  for 
Coast  Guard  escort  vessels,  restriction 
of  operations  to  daylight  hours,  weather 
and  visibility  restrictions,  requirements 
for  tug  assistance,  and  a  requirement  to 
provide  adequate  advance  notice  before 
transferring  hazardous  v/aste  to  an 
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incinerator  vessel.  As  explained  im  tlie 
revised  saviroBaieBtal  assessment,  the 
Coast  Guard  has  already  devel«|ied  a 
planned  set  of  operatiooal  limitations 
and  coatrols  for  possible  iacineiatioB 
vessel  (^>era  lions  from  the  ports  of 
Mobile  and  Philadelphia.  These  plaaned 
controls  aad  limitatioas  are  outlioad  in 
the  assessment  and,  as  evident  from 
their  descrqition.  they  are  somewhat 
different  for  each  port  because  of 
differing  port  configurations  and 
navigatini^  conditions.  By  way  of 
example,  a  requirement  for  tug 
assistance  is  contemplated  for 
Philadelphia  between  the  loading 
facilily  and  the  Delaware  Memorial 
Bridge:  whereas,  in  Mobile^  a 
requirement  for  tug  assistance  is 
contemplated  for  operatioaa  inbound 
be'tween  the  entrance  to  the  Mobile  river 
and  the  faciKty  and  outbound  between 
the  Facilty  and  the  Theodore  Ship 
Channel  entrance.  These  examples 
illustrate  the  importance  of  considering 
local  port  conditions  in  estabHsUng 
specffic  operational  limitations  and 
controls. 

In  response  to  the  comments,  the 
Coast  Guard  reconsidered  the  feasibility 
of  estabRshing  uniform  nationwide 
contiols,  rather  than  port  specific 
controls  as  or^inalfy  proposed,  and 
again  concluded  the  case  by  case 
selection  of  appropriate  controls  is  still 
the  more  effective  approach.  As 
illustrated  above  for  the  ports  of  Mobtte 
and  I^adelpfna,  imfividtial  port 
configurations  and  navigating  conditions 
differ  and  requffe  imfiTidual  appraisal 
and  tailored  controls  and  limifations. 
Adoption  of  nationwide  controls  is 
simply  not  praeticabie  and  as 
emphasised  m  Ihe  emiiomuenta! 
assessment,  imposftioB  of  port  specific 
controta  and  fiinitatioiis  has  a  greater 
potential  for  decreasing  transit  risks 
than  would  a  genera)  set  of  nationwide 
controls. 

e.J^nt  Selection 


One  coaaueirtei  suggested  that  aof 
every  pOTt  will  be  soited  to 
accommodate  incizierator  vessels  and 
recommeadcd  that  the  Coast  Guard,  bi 
coopeiatioa  willi  EPA,  take  necessary 
steps  to  develop  crttena  for  port        i 
selection.  The  selectiua  of  ports  for 
tran^r  of  hazatdoos  materials 
currently  being  transported  in  balk 
involves  detemmiatiana  made  at  the 
state  and  local  levels  in  ooperation 
with  ^ected  basiaess  interests.  The 
selection  of  ports  foe  transfer  of  wastes 
to  be  iacinerated  at  sea  will  be 
coBsidered  as  a  p<»t  of  the  EPA 
peraiitting  process  (see  prspoaed  4Q  CFR 
234aft  (Februwy  28^  1985^^  SO  PR  8261]) 
and  the  Coast  Guard  wiU  have  as 


extensive  input  into  that  process  as 
expktaed  more  faify  is  die  EFA  notice 
of  proposed  rakasaking. 

/.  Independent  vs.  Eategral  Tanks 

Three  rwatatfrs  suggested  that  die 
Coast  Guard  psoUbtl  the  carrtaga  cf 
incinerator  vessel  cargo  n  inte^al  tanks 
since  these  tasks  woirid  be  sabyected  ta 
the  saaw  stresses  to  whtefa  the  haft  is 
subjected  These  coaBBients  have  not 
bees  adopted.  As  part  of  the  vessel's 
hull  structure,  integral  tanks  ais 
designed  to  withstand  the  BJttssta 
transmttted  by  die  hoB.  The  intc|^  of 
integral  tanks  is  aol  inpaiied  bjr  tiae 
presence  of  tbeae  stresses.  Ib  conttaat, 
independent  tanka  are  typieaUy  ased  fav 
re&igeratcd  aadi/ar  elevated 
temperature  cargoes  becaase  of  the 
theoBal  sticsses  iDq)attedby  thesa 
cargoesi  Incinerator  vessel  'wtpfSi 
however^  are  not  carried  at  temperatore 
extresMs  and.  thesefiore.  can  be  carried 
safely  in  integral  tanks. 

g.  Worker  Safety 

One  GOBUBeater  recesunefided  diat  as 
part  of  the  certificatieii  process  fes  am 
incinerator  vessel,  the  applicant  should 
be  required  to  sabasit  a  worker  saiety 
plan  adfkessing  the  particalar  hazarda 
encou&tered  by  weiksss  involved  in 
incineration  at  sea.  The  comoienter 
noted  that  the  Coast  Guard  is  the 
domiaant  federal  agency  for 
occupati4MMl  safety  and  heahh  of 
seaman  onboard  inspected  vessels 
under  a  MemonsKhun  of  Undaistanduig 
between  OSHA  and  the  Coast  Goaid 
(see  48  FR  11365s  dated  March  17.  ISBQ^ 

hi  an«dyzing  this  coBuaeBt,  the  various 
worker  safe^  cansidtfations  included 
in  the  proposed  rules  were  leconsidered 
to  assess  their  sdeqaacy  in  providing 
effectively  for  shipboard  worker  safety 
both  during  shore  to  ship  transfer,  aa 
well  aa  during  transit  to  the  bum  site 
and  during  the  process  of  burning  waste 
at  the  site.  The  vvorker  safely 
consideratMHSs  provided  fbr  in  these 
rules  include  proviaians  conceraiag 
personal  emergency  aad  safety 
equipment  [i  150.386),  eye  protection 
(S  ISOMff^  protective  ckrtteig 
(}  15a456)k  entry  into  spsces  contadniog 
cargo  vapor  (1 15a460).  a 
coraprehcnsive  respiratory  pro-am 
(}  150400).  screena  aroond  incinetaflar 
stacks  (1 150.33(^.  ss  well  as  rales  which 
take  into  accoent  vroeker  safety  in 
transfer  and  biawag  of  wastes  e.g., 
operations  instructions  and  test 
procedures  to  be  utifized  in  burning 
(I  IsaSflBI,  prohtt>Mons  against  entry  on 
deck  dsEing  boining  ||  15a457),  aad 
requin  ii  atu  far  holdhig  caigp  transfer 
conferences  (|  tsasoV).  Based  on 
experteace  to  date,  thMe  various 


provisions  have  been  deterramed  to 
provide  adequately  for  woricers  safety 
on  boaa^mcinerator  vessels. 

One  conunenter  recommended  (hat 
the  nmn  rules  mcfnde  s  re<jniremsnt  to 
have  a  comprehensive  program 
concerning  labeBng  and  warnings 
concerning  the  personnel  Iiazards  of  the 
wastea  to  be  carried.  This  comment  has 
been  adopted  and  {  150.430  has  been 
revised  to  require  cai^  information 
similar  to  the  htformation  required  for 
cfaeniicri  tankers  in  46  CFR  153.907. 

One  commenter  recommended  that 
the  Coast  Guard  includa  a  specific 
medical  monitoring  program  for  crew 
protection.  Action  on  (his  comment  has 
been  deferred.  The  requirements  in 
S  150.480  concerning  entry  into  spaces 
containing  cargo  vapors  and  for  a 
coraprehuusi  v  a  respiratory  program 
were  based  in  part  on  the  interim 
recommendations  of  s  Cbast  Cusrd- 
sponsoied  study  of  workers  in  (he 
chemical  marine  transportation 
industry.  (The  interim  recommendafions 
are  included  in  the  public  docket.)  The 
final  report,  which  has  not  yet  been 
issued,  is  expected  to  include  specific 
recommendations  on  medical 
monitoring  requirements,  bi  addition, 
OSHA  published  in  the  Fadtoal  Ke^star 
an  interim  final  nde  (see  51  FR  45654. 
dated  December  19. 1986)  to  amend  the 
OSHA  standards  for  hazardous 
raateriala  in  Sabpart  H  of  29  CFR  Part 
1910  by  adding  a  new  { 1910.120 
contaimng  emphiyee  pruteuliou 
requirements  for  workers  engaged  m 
hazartfans  waste  operations.  Paragraphs 
(e)  and  ^  of  f  1910.120  provide 
standards  far  training  and  medical 
surveillance  for  workers  engaged  in 
hazardous  waste  operations.  The  Coast 
Gacnd  intends  to  evahiafe  diese  OSHA 
standards  in  conjunction  with  the  fmal 
results  of  the  Coast  Gaard-sponsored 
study  referenced  above.  The  results  of 
this  evahiation  will  be  the  basis  for 
determining  whether  axlditional 
rulemaking  is  needed  concerning  crew 
medical  monitoruig  programs  on 
incinerator  vessels. 

One  commenter  suggested  diat  a 
requirement  be  added  to  provide 
decontamination  stations  at  various 
locations  on  the  ship  to  provide 
personnel  protection  against  araste 
contaninatnRT  resuitmg  during  routine 
transfer  operstions.  Tbepossibifity  fbr 
contamination  during  routine  transfier 
operations  is  consraered  remote,  except 
possibly  under  occasienal 
circumstances  set  out  in  {}  150.450  and 
150.455.  During  these  specified 
circumstances,  the  protective  dothing 
and  eye  protection  required  by  those 
sections  must  be  worn,  fat  die  event  that 


contamination  might  otherwise  occur 
during  an  emergency,  emergency 
showers,  as  required  in  S  150.395,  would 
be  available  for  personnel  use. 

h.  Compliance  With  IBC  Requirements 

Several  comments  noted  that  certain 
IBC  requirements  were  not  included  in 
the  proposed  rules.  It  was  not  the  Coast 
Guard's  intent  to  exclude  these 
requirements  and  they  have  been  added 
to  the  final  rules.  The  additions  are 
contained  in  the  following  sections: 

Section  150.205    Definitions. 
Section  150.225    Required  endorsement. 
Section  150.255  (o),  (p),  and  (q)    Caiso 
,  containment  system. 
Section  150.340(h]    Incinerator  monitoring 
I       and  alarms. 

Section  150.385    Incinerator  blower  space. 
Section  150.395(a)(3)    Personnel  emergency 

and  safety  equipment 
Section  150.402    Flammable  vapor  detectors. 
Section  150.403    Toxic  vapor  detectors. 
Section  150.432    Cargo  Antidotes. 
Section  150.520    Preparation  for  cargo 

transfer. 

These  additional  rules  are  not 
expected  to  impose  any  additional 
appreciable  costs  over  those  incurred  to 
comply  with  the  remaining  requirements 
in  this  rulemaking. 

/.  Section-by-Section  Discussion  of 
Other  Changes  Made 

Other  specific  changes  made  to  the 
NPRM  are  discussed  section  by  section 
below  along  with  a  discussion  of  related 
qomments.  Minor  corrections  and 
clarifications  are  not  discussed  except 
where  the  rationale  for  a  change  is  not 
otherwise  self-evident. 

Section  150.220   Inspection  for 
Certificate  of  Inspection. 

One  commenter  noted  that  the 
requirement  in  IBC  Section  19.1.4  for 
taking  corrosion  into  account  during 
vessel  surveys  and  determining  the 
remaining  wall  thicknesses  after 
required  surveys  could  not  be  found  in 
the  proposed  rides.  Subchapter  D  of 
Title  46,  CFR,  addresses  corrosiveness 
but  does  not  include  an  inspection 
requirement  for  determining  remaining 
wall  thickness.  A  requirement  for 
annual  inspections  has  been  added  and 
incorporates  the  inspection 
requirements  for  boilers  in  46  CFR  Part 
61. 

Section  150.230    Carriage  of  bulk  solid 
hazardous  waste. 

Six  commenters  recommended  that 
carriage  and  burning  of  solids  be 
prohibited  and/or  that  specific 
requirements  for  solid  hazardous  waste 
cargoes  be  added.  In  accordance  with 
these  comments,  \  150.230  and  the 
applicability  statement  in  S  150.200  has 


been  revised  in  the  final  rules  to 
emphasize  that  the  requirements  in  this 
rulemaking  apply  only  to  carriage  of 
liquid  wastes  in  bulk  and  that  only 
liquid  wastes  may  be  carried  for  the 
purpose  of  incineration  at  sea.  If  and    ■ 
when  requests  to  carry  solids  are 
received  or  anticipated,  consideration 
will  be  given  to  imposing  specific 
requirements  as  needed  to  address 
particular  hazards  associated  with 
carriage  and  burning  of  solids. 

Section  150.255    Cargo  containment 
system. 

Paragraph  (d) — ^Two  commenters 
recommended  that  the  requirement  for  a 
three-way  valve  be  deleted  or  revised  to 
accommodate  incinerator  designs  in 
which  separate  fuel  and  cargo  lines  lead 
to  each  burner.  The  intent  of  the 
proposed  rule  was  to  require  use  of  a 
three  way  valve  in  piping  systems  in 
which  both  fuel  and  cargo  enter  an 
incinerator  burner  through  the  same 
pipe.  The  requirement  does  not  apply  to 
systems  in  which  cargo  and  fuel  enter  a 
burner  through  separate  pipes.  The  final 
rules  have  been  modified  accordingly. 

Section  150.270  Vessel  Arrangements 
and  §  150.457  Entry  on  deck  in  vicinity 
of  Incinerators. 

One  commenter  recommended  that  a 
provision  equivalent  to  IBC  §  19.3.7 
requiring  that  the  incinerator  be  located 
outside  the  external  perimeter  of  the 
cargo  area  be  included  in  the  rules.  This 
provision  was  proposed  in  S  150.270  of 
the  proposed  rules  and  has  been 
retained  in  final  rules. 

One  comment  recommended  adding  a 
requirement  to  provide  access  to 
machinery  spaces  in  the  aft  part  of  the 
incinerator  vessel  without  having  to 
walk  on  deck.  The  comment  addresses  a 
valid  safety  concern,  but  an  alternative, 
less  expensive  solution  has  been 
adopted. 

Operational  prohibitions  concerning 
access  to  the  vicinity  of  the  incinerator 
have  been  added  in  the  final  rules  (see 
S  150.147)  and  these  prohibitions  should 
resolve  the  safety  concerns  evident  in 
the  commenter's  recommendation. 

Section  150.295    Cargo  venting  system. 

One  commenter  recommended  that 
the  provisions  on  cargo  venting  systems 
in  mC  Chapter  8  and  9  15.12  be  included 
in  the  final  rules.  These  IBC  provisions 
were  incorporated  into  the  chemical 
tanker  rules  (46  CFR  Part  153)  in  1977 
and  have  been  included  in  both  the 
proposed  and  final  rules  in  this 
rulemaking  at  fi  150.295. 

Paragraph  (e)—Oae  commenter 
questioned  the  need  to  have  a  Pressure- 
Vacuiun  (PV)  valve  between  each  tank 


and  the  connection  to  another  tank's 
vent  line  on  an  incinerator  vessel  that 
only  carries  compatible  wastes.  The 
requirement  for  having  a  PV  valve  has 
been  retained  in  the  final  rules.  In 
addition  to  providing  a  safeguard 
against  hazards  associated  with 
incompatible  cargoes,  the  PV  valve 
serves  to  isolate  cargo  tanks,  one  from 
the  other,  in  the  event  of  fire  or 
explosion. 

Paragraph  (m) — One  comment  stated 
that  hi^  velocity  vents  should  not  be 
fitted  with  flame  arrestors  since  flame 
arrestors  woidd  slow  the  speed  of  the 
vented  gas  thus  preventing  eflective 
high  velocity  venting.  This  comment  has 
been  adopted. 

Section  150.325   Pumproom  respiratory 
requirements. 

One  commenter  requested  that  a  low 
pressure  air  supply  system  be  required 
only  for  pumprooms  not  open  to  the 
atmosphere.  This  comment  has  not  been 
adopted.  Pumprooms  are  by  definition 
closed  spaces  (see  e.g.,  46  CFR  153.2, 
and  the  definition  of  "cargo  handling 
space"  in  S  150.205  of  these  rules)  and 
access  to  a  low  pressure  air  supply  is 
essential  to  allow  sustained  work  in 
those  spaces.  The  same  commenter  also 
questioned  the  need  for  requiring 
enclosed  spaces  for  cargo  pumps.  The 
requirement  for  having  enclosed 
pumprooms  applies  to  all  tank  vessels 
(see  46  CFR  32.60-20)  and  is  necessary 
to  isolate  the  pumps  from  sources  of 
vapor  ignition.* 

Sections  150.330-150.382    Incinerators 
and  Controls 

One  commenter  urged  that  the 
proposed  rules  relating  to  incinerator 
and  system  design  should  be  made  more 
stringent  and  comprehensive  because  of 
anticipated  full  flow  rates  being  in  the 
1600-5500  gallon  per  hour  range  in  lieu 
of  the  3  gallons  per  hour  range 
contemplated  by  the  regulations  for 
boilers  and  other  vital  systems  in 
proposed  46  CFR  Part  62  (upon  which 
many  of  the  requireiAents  in  proposed 
§S  150.330-150.385  were  based).  The 
regulations  in  proposed  Part  62  are 
derived  from  requirements  applicable  to 
propulsion  boiler  systems  also  having 
fuel  rates  in  the  range  of  1600-5500 
gallons  per  hour.  These  requirements  are 
considered  to  be  adequate  to  address 
safety  concerns  associated  with  fuel 
flow  rates  in  anticipated  incinerator 
designs. 

Section  150.330   Incinerator 
construction. 

One  commenter  recommended  that 
the  rules  also  should  include  specific 
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requirfnH  far  iadnctstgr*  Fciafiag  to 
desj^  fMtacs  wfcick  nay  aOKt  Ihe 

safety  I 


enussiooa  ^■"■■"■■pL  eg^  i 

concerniqs  fanace  deripi,  gperating 

conditjona,  I 

gecmetoy.  etc  Tkk  i 

not  baoi  ado| 

reslrictioiis  for  ndnecatDis  iwmM 

inhibit  innovation  in  this  develc 

SekL  Pvrthcr.  aH  kaoKtn  I 

that  caa  be  adored  far  i 

are  nonadwed  to  b»  adeyate  far  auch 

use. 

Two  cooiraenten  qiif^tioaad  the 
reaaoD  kit  the  outarde  aafiace 
temperature  limit  of  180'C(35ft*F).  Theaa 
comments  noted  that  S  19.4.4  of  the  IMO 
IBC  pttrnon  otat  an  tempefatnre  rtss 
shot^d  not  adversely  a^ect  peisoimel 
safety  and  that  the  180'C  tcaipecature 
wu  too  high  to  prevent  pytviMwl 
injury. 

This  lao'C  temperature  cequiceaiaBi  is 
provided  as  a  structural  fixe  pratectkn 
measure.  Aa  piowided  in  SabchapteE  O, 
180'C  is  the  temperature  used  to  test  the 
structural  integrity  of  Qasa  "A" 
bulkheads.  However,  the  Coast  Guard 
agrees  that  this  requirement  alone  is  not 
sufficient  to  prevent  personnel  injury. 
Accordingly,  a  requirement  fior  a  guard 
railing  or  protective  screen  to  protect  the 
crew  from  the  external  surface  of  the 
incinerator  has  been  added  to  1 150330. 
Adcfitionally,  an  operating  reqaveraent 
has  been  added  as  §  150.457  which 
prescribes  limitations  on  when 
personnel  are  allowed  on  deck  in  Ae  afl 
part  ol  tkc  vessel  doriag  bara&ig. 

Section  150335    Incinerator  control  and 
monitoring;  generoi. 

Paragmph  ff)~~One  commenter  noted 
that  the  proposal  did  not  iucfaiJe  Ae 
proposed  reqnueuieiits  as  set  oot  in  the 
Fedetal  Ragislai'  of  September  23. 1965, 
at  pioposed  |  SZ.25-30f a)  for  controls, 
alarms,  and  ■uiiituiing  eqmpment  to  be 
used  on  aH  types  of  inspected  vessels. 
This  omission  was  inadvertent  and  the 
proposed  §  82.25-30(a>  has  been, 
included  in  t^  paragraph  of  the  final 
rules. 

Paragraph  fi}—Om  comaienter 
qoeatieiKd  the  need  to  have  back-np 
valves,  i.e.  master  valves.  Tiris 
requireaient  has  been  retained  as  tfie 
bacfc-ap  capabflity  is  considered  to  be  a 
critical  safegnard  to  «A(nr  for  the 
imme<fiate  rfmUown  of  whole  sjrstens 
during  an  emergeacji. 

Section  150.350    Programming  control. 

Paragraph  (bJ—One  commoiter  noted 
that  the  25%  maximum  air  flow  during 
light  off  raqoiRmeBt  woald  flxtiagaish 
the  flaow  daring  figk  off.  The  Meat  ef 


this  requBement  was  to  provide  an  air- 
ncB  coBBustluu  cnainbeT  a  tuiusybei  e. 
This  consBent  has  besn  a(XJ|itcu  and 
paragraph  (b)  has  be«D  rerised 
accordfagfy. 

SecUon  1S0.37O    VenUiatiom  t4  eatg^ 
hantilng  Mpoota,  iacmtrattr  apaeta  and 
incineroter  biowtr  apaeea. 

Paragraph  Cc}—€Jne  commeoter 
recommended  that  desigp  or  operating 
requirements  be  added  to  address 
hazaida  ianrohcd  is  Hm  event  af 
ventilation  system  failure.  This  comment 
has  not  been  adopted.  Sectioa  1S0l36S 
requires  that  operating  m«i»ui'!fi^»iY» 
include  emergency  iastractiiias  which, 
would  cover  precautiooa  involved  in  the 
event  of  such  fkilmes.  Further  reqaiied 
precautions  ace  not  cooaideced 
necessary  and  are  not  required  for  other 
types  of  tank  vesselsL 

Section  15(K3SB   Fmeigeiity  ahutihwn 
stationa. 

Paragraph  {bJ—Jyto  cfmuaenteia 
recoBuaaaded  that  &e  first  of  the  two 
emergency  shutdowa  stationa  rcqaked 
by  this  section  not  be  on  the 
weatherdeck  in  (be  cargo  area  since 
persotiRei  are  setdon  there  dnring 
incinerator  operation.  One  of  the 
coBUMnters aiae  iii  isiiBMiihri  that tte 
locatioa  be  changed  to  the  bridge;. 
SedioB  15a38&  {b)  lias  beea  mrisn}  fai 
the  final  mles  in  accoHlaBce  with  Iheae 
reaxamendetiane  to  taqoin  oae  of  the 
emcfgncy  shatdown  statioBa  to  be  oa 
the  bridge.  This  rni|siiiiwiil  ia  alao  aa 
IMO  DSC  S  19.5.4. 

Section  150.395   Pesaonnel  amerg/sncy 
and  safety  equipment 

Paragraph  (a)(2)— Oaa  ceaansBUi 
recoBBMadad  that  cnly  Z  setf^oatainad 
brodiBig  a^arataa  (SCBA*^  be 
required  rater  than  3.  and  that  the  3t 
minute  capacity  for  SCBA's  be  redaced. 
In  sapport,  the  rnmniiBlii  suggtaltjd 
that  the  third  apfnralDa  ia  unneccsaary 
sinee  they  aie  typiadly  uaad  in  pairs 
wdth  one  person  CBtoriay  Ae  dangeroaa 
situation  adiile  flto  oter  renaiBa  on 
standby.  These  canmienla  ttova  nol  been 
adopted.  The  regulations  fas  chemical 
tankers  (see  46  CFR  153.214{a]  and  (b)l 
require  tivee  S(3A*s  with  90  ndnote 
capacity  aad  the  IMD  me  at  H  14.2 
aad  19.3^1,  far  incinerator  vessels, 
likewise  reqtrire  3  SCBA's  wHh  * 

sufficieRf  BieatAing  capacity  to  deal 
with  an  emetgeney  sitaatioB  for  at  least 
20  minates,  which  aeeessaiOy 
presupposes  Ae  additionri  thae  needed 
i.e..  10  minutes,  to  aetivafe  and 
deactivate  the  apparatas  befare  entering 
and  after  departing  Ae  energency 
situaffan. 


Paragmph  (gfftJ—Thnt  eoounenlets 
qiuestioned  the  provision  for  the 
emergeucy  escape  breathing  apparatus 
(EEBA).  Two  of  Ae  comments  urged 
adoplfaB  al  dK  niO  BCieqatnaHaa  to 
require  at  least  a  15  minute  air  ai^Vpiy 
and  the  thicd  '•^"t'^''*  si^wsted  that 
the  reqiuircment  to  provide  one  EEBA 
per  crew  member  aiaa  excessive.  One 
camaentex  also  saggeatcd  that  the  air 
supply  be  of  sufficient  duration  foruae 
in  an  abandon  ship  situation.  The  mo 
requirement  for  a  15  minute  air  supply 
has  been  adopted  in  Ae  final  rules.  A 
requirement  to  have  a  longer  air  supply 
would  entail  use  of  buDgp  eqaipaent 
which  woald  sabatantially  iwpair  the 
wearer's  ability  to  move  in  exMhig  the 
vessai  or  sarrive  in  the  water  hi  an 
abandon  Mp/snrrfval  situation.  The 
intent  of  Ae  rule  is  to  provide  an 
emergency  sopply  in  the  mrenl  of  a 
momentary  bbiw-back  or  simtfae  aic- 
starvatioa  situation.  I'he  reqpdtcaient  to 
have  one  EEBA  per  person  is  an  ihiO 
requirement  and  haa  been  retained  in 
Ae  final  rulesv  The  EEBA  is  an 
important  safety  device  which  haa  also 
been  required  for  several  years  oa 
chemical  tankers  Aat  carry  hazardous 
substances  which  emit  toxic  vapora. 

Section  150.442    Incinerator  Stack 
Emissions  and  §  150.457  Entry  on  deck 
in  vicinity  of  incmeratars. 

One  coounenfter  leoosnauadcd  Aat 
Ae  rulea  incbide  reqaJreaxeata  on  stack 
positioning  aad  other  design 
reqaireaiealB  that  take  fato  aeoount  die 
effect  of  combustion  gases  on  air 
intakes,  personnel  work  areas,  aad 
openings  to  Aese  spaces,  as  provided  in 
S  19.3.8  of  Ae  IMO  IBC.  These  IMO  IBC 
requirements  have  been  hicofporated 
into  various  pre^ions  of  the  proposed 
and  final  ralea  Section  150.27a(b} 
contains  specific  reqairements  on 
placement  of  a^  intakes,  as  well  as 
openings  to  acctMnmodatiaa  spaces  and 
service  and  aiachnery  spaces,  annch 
take  mto  accoant  ito  effacfs  of 
combustion  gaaes  en  vesari  personnri. 
Addftional  safagaarda  ne  aha 
addressed  in  f  lSlk2fB^,  wtaeh  reqaires 
stack  poattiuiiBig  to  be  speeflfcaHy 
approved  by  the  CoBuatmdant,  and  in 
8  150457,  as  added  hi  the  final  rales, 
which  contains  operational  prohibitions 
against  entry  on  deck  daring  indaaratoc 
operations. 

SectiMl5a4S0   EyePratection. 

Paragraph  (a)t2] — One  commenter 
recommended  Aat  Ae  requirement  in 
§  isa450(a)(2)  to  wear  tigh^fittihg 
goggfes  for  eye  protection  whUe 
transferring  cargo  be  deleted.  This 
comment  has  not  been  adopted.  ITie 


requirement  to  wear  goggles  while 
transfierring  cargo,  as  well  as  while 
sampling  cargo,  opening  a  cargo  tank, 
and  making  or  breaking  a  cargo  hose 
connection,  has  been  in  effect  since  1977 
and  applied  to  transfers  of  all  t3rpes  of 
hazanfous  cargoes  regulated  under  46 
CFR  Subchapters  D  and  O.  ;This 
requirement  is  considered  a  basic, 
essential  safety  measore  and  is  being 
retained  in  Ae  final  rules. 

Section  157.507   Discharges. 

Subsequent  to  Ae  publication  of  Ae 
NPRM  in  this  rulemaking,  Ae  IMO 
Marine  Environmental  I¥otection 
Committee  (MEPC)  issued  an 
"Interpretation  of  Annex  n  of  MAI^OL 
73/76  in  respect  of  Incinerator  Ships, 
MEPC  23/22."  MEPC  23/22  classifies  all 
incinerator  cargo  as  Category  A  Noxious 
Liquid  Substances  (NLS's)  and  prohibits 
disposal  of  Aese  cargoes  from  an 
incinerator  vessel  oAer  Aan  by  means 
of  incineration  at  sea  or  to  an  adequate 
reception  facility.  These  MEPC 
provisions  in  e^ct  impose  an  absolute 
prohibition  against  overboard 
discharges  from  incinerator  vessels. 

The  Coast  Guard  recently  puUished 
final  regulations  in  46  CFR  Part  153  to 
implement  Ae  provisiona  of  ANNEX  D. 
See  Ae  Fedacal  Ragistar  fA  March  12, 
1987  beginning  at  page  7744  (52  FR  7444- 
7801).  These  regulations  were  generally 
made  applicable  to  incinerator  vessels 
but  did  not  include  specific 
implementation  of  Ae  MEPC  23/22 
interpretations  and  did  not  add  specific 
provisions  to  Ae  regulations  for 
incinerator  vessels  in  Ais  rulemaking. 
One  commenter  to  Ae  Part  153  NPRM 
recommended  that  Ae  Coast  Guard 
incorporate  Ae  provisions  of  the  MEPC 
23/22  interpretations.  This  comment  has 
been  adopted  in  Aese  final  rules. 

To  imidement  Annex  II  and  MEPC  23/ 
22  for  incinerator  vessels.  $  150.255.  in 
boA  proposed  and  final  rules,  prohibits 
piping  connecting  any  cargo  piping  to 
sea  valves,  i,e.,  to  discharge  points  to 
the  sea.  and  S  150.507.  as  added  to  Ae 
final  rales,  imposes  an  obligation  on  Ae 
master  to  ensmv  against  operational 
discharges  of  cargoes  and  cargo 
residues  overboard  to  Ae  sea.  These 
provisions  taken  togeAer  adopt  and 
cleariy  reinforce  Ae  international 
mandate  to  prohibit  all  overboard 
discharges  from  incinerator  vessels. 

Annex  n  and  Ae  implementing 
regulations  in  Part  153  include  numerous 
requirements  for  vessels  carrying 
Category  A  NLS  cargoes.  Specific 
provisions  include  requiring  prewashing 
of  cargo  tanks  before  allowing 
overboard  discharges,  as  Well  as 
requirements  for  a  Cargo  Record  Book,  a 


Procedures  and  Arrangements  Manual, 
and  use  of  a  surveyor. 

Because  of  Ae  provisions  of  MEPC 
23/22,  however,  none  of  those 
provisions  apply  or  are  needed  for 
incinerator  vessels.  Accordingly,  Part 
153  has  been  revised  to  exclude 
incinerator  vessels  from  its  application 
and  to  make  specific  reference  to  Ae 
incinerator  vessel  regulations  in  this 
rulemaking  (46  CFR  Part  150).  More 
specifically,  the  prewashing  provisions 
in  Annex  D  do  not  apply  since 
incinerator  vessels  can  not  discharge 
wastes  overboard.  The  remaining 
provisions  in  Annex  II  are  not  needed 
since  Aey  are  already  included  in  Ae 
proposed  rules  of  Ae  EPA  or  Ae  Coast 
Guard.  EPA's  proposed  S  234.60 
(Monitoring  and  record  requirements) 
and  S  234j62  (Shiprider  requirement)  (50 
FR  8268-6270)  and  { 150.430  (^ii^ring 
documents  and  Cargo  Information)  in 
Aese  rules  are  equivalent  to  the 
surveyor,  Cargo  Record  Book  and 
Procedures  and  Arrangements  Manual 
provisions  in  Annex  D.  Also,  MEPC  23/ 
22  expressly  authorizes  adoption  of 
modified  provisions  in  lieu  of  specific 
Annex  II  requirements  to  reflect 
specialized  operations  of  incinerator 
vessels. 

Final  Regulatory  Evaluatian 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  and  significant  under  Department 
of  Transportation  regulatory  policies 
and  procedures  (44  FR  11034,  Febraary 
26, 1979).  A  regulatory  evaluation  has 
been  prepared  and  placed  in  Ae 
rulemaking  docket.  It  may  be  inspected 
and  copied  at  Ae  address  listed  above 
under  AMMESSES.  Copies  may  also  be 
obtained  by  contacting  Ae  person  listed 
under  FOR  rjrtmer  mrmmation 

CONTACT. 

The  evaluation  provides  a  detailed 
explanation  of  Ae  estimated  costs  of 
Aese  regulations.  The  estimated  costs 
for  new  constraction  are  approximately 
$3  million  per  vessel  wiA  an 
expectation  of  a  maximum  of  3 
incinerator  vessels  being  built  per  year 
for  the  next  10-11  years.  These  costs 
take  into  account  a  potential  savings  to 
prospective  shipowners  of  as  great  as  $1 
million  per  vessel  over  the  $4  miUion 
cost  per  vessel  required  to  meet  current 
Coast  Guard  conditions  for  certification 
as  an  incinerator  vessel.  The  savings 
will  result  bom  reducing  Ae  time 
needed  for  Coast  Guard  concept  plan 
review  in  the  certification  process.  The 
savings  would  be  considerably  reduced 
if  several  vessels  were  built  to  Ae  same 
plans;  however,  this  is  not  Ae  usual 
practice. 


Due  to  a  lack  of  operational 
experience  for  incinerator  vessels,  it 
was  not  possible  to  quantify  Ae  extent 
to  which  Aese  regulations  affect  Ae  risk 
of  explosion  and  fire  aboard  ships 
during  Ae  incineration  process  and  Ae 
potential  for  exposure  of  the  crew  to 
toxic  wastes.  However,  all  known 
hazards  are  addressed  by  Aese 
regulations  and  Ae  risks  should  be 
minimal 

These  regulations,  in  conjunction  wiA 
Ae  EPA  permit  requirements  as 
proposed  m  EPA  docket  FRL-2698-5. 
should  result  in  an  essentially  negligible 
potential  for  harmful  releases  affecting 
coastal  areas  as  a  consequence  of  a 
vessel  casualty.  Based  upon  Ae 
information  in  Ae  Final  evaluation,  Ae 
Coast  Guard  certifies  Aat  Aese  rules 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Paperwork  Reduction  Act 

This  rulemaking  includes  information 
collection  requirements  Aat  have 
already  been  approved  for  all  chemical 
tank  vessels.  These  requirements  are  in 
8  150.225(b)  and  (e),  i  150.235(b). 
S  150.240(b).  S  15a365(a),  {  15a415, 
S  150.43a  f  15a435,  and  i  150.480  and 
are  approved  under  OMB  Approval  No. 
2115-0009.  Other  information  collection 
requirements  are  in  S  150.460  approved 
under  OMB  Approval  No.  2115-0071, 
S  150.550  under  OMB  Approval  No. 
2115-0518, 150.365(b)  under  OMB 
Approval  No.  2115-0548,  and  SS  150.490 
and  150.505  are  approved  under  OMB 
Approval  No.  2115-O07a 

The  information  collection 
requirements  in  Ais  rulemaking  and 
Aeir  corresponding  control  numbers  will 
be  listed  in  46  CFR  §  150.105 
concurrently  wiA  Ae  pubHcation  of 
final  rules. 

List  of  Subjecto  in  46  CFR  Parts  150  and 
153 

Hazardous  materials  transportation. 
Marine  safety,  Incinerator  vessels. 
Incorporation  by  reference. 

In  accordance  wiA  Ae  foregoing.  Title 
46  of  Ae  Code  of  Federal  Regulations. 
Chapter  I.  Parts  150  and  153  are 
amended  as  follows: 

PARTI  50-(  AMENDED] 

1.  The  auAority  citation  for  Part  150 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3703: 49  CFR  1.46. 

2.  By  adding  a  new  Subpart  B  to  Part 
150  to  read  as  follows: 
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Subpart  B— Raquirements  for  Veaaela 
En^^ged  in  BuHc  Hazardous  Waste 
Incineration  at  Sea 


CflDStU 


150.200    Applicability. 

150.205    Definitions. 

150.210    Incorporation  by  reference. 

15a215    Non  self-propelled  vessels. 

150.220    Inspection  for  Certificate  of 

Inspection. 
150.225    Required  endorsement 
150.230    Carriage  of  bulk  solid  hazanlous 

waste. 
150.235    IMO  Certificates  for  U.S.  flag 

vessels. 
150.240    Equivalent  standards. 

Constructioo  and  Arrangements 

150.245    Hull  type  and  damage  stability. 
150.250    Electrical  equipment. 
150.255    Cargo  containment  system.  < 
150.280    Separation  of  tanks  from 

machinery,  service  and  other  spaces. 
150.285    Fore  and  aft  location. 
150.270    Vessel  arrangements.  | 

150.275    Ballast  equipment.  | 

150.280    Bilge  pumping  system. 
150.285    Access  to  enclosed  spaces  and 

dedicated  ballast  tanks. 
150.290    Access  to  double  bottom  tanks 

serving  as  dedicated  ballast  tanks. 
150.295    Cargo  venting  system. 
150J00    Cargo  tank  gauging.  Tank 

Overflow  Control,  High  Level  Alarms. 
150.305    Access  to  a  cargo  ptmiproom. 
150.310    Hoisting  arrangement. 
150.315    Cargo  pump  discharge  pressure 

gauge. 
150.320    Bilge  pumping  systems. 
150.325    Pumproom  respiratory 

requirements. 

Inciiieratar  and  Controls 

150J30    Incinerator  construction. 
150.335    Incinerator  control  and 

monitoring:  general. 
150.340    Incinerator  monitoring  and 

alarms. 
150.345    Combustion  control. 
150.350    Programming  control 
150.355    Incinerator  burner  safety  trip 

control. 
150.380    Incinerator  safety  trip  control. 
150.385    Operating  instructions  and  test 

procedures. 
150.370    Ventilation  of  cargo  handling 

spaces,  incinerator  spaces  and      T 

incinerator  blower  spaces.  ' 

150.375    Ventilation  of  spaces  not  usually 

occupied. 
150.380    Incinerator  space  access. 
150.385    Incinerator  blower  space. 

Equipment  and  Operations 

150.390    Emergency  shutdown  stations. 
150.395    Personnel  emergency  and  safety 

equipment. 
150.400    Special  requirements  for  fire 

protection. 

150.402  Flammable  vapor  detectors. 

150.403  Toxic  vapor  detectors. 
150.405    Inert  gas  system:  General 


Sec 

f  150.410    Inert  gas  system:  Specific 

requirements. 
S  150.415    Certificates  required  to  be  on 

bridge. 
S  150.420    Limitation  in  the  endorsement. 
i  150.425    Regulations  required  to  be  on 

board. 
§  150.430    Shipping  documents  and  Cargo 

Information. 
i  150.432    Cargo  Antidotes. 
S  150.435    Cargo  piping  plan. 
S  150.440    Cargo  quantity  limitations. 
S  150.445    Inerting  system  operation. 
S  150.450    Eye  Protection. 
§  150.455    Protective  clothing. 
S  150.457    Entry  on  deck  in  vicinity  of 

Incinerators. 
S  150.480    Entry  into  spaces  containing  cargo 

vapor. 
S  150.485    Opening  of  tanks  and  cargo 

sampling. 
S  150.470    Storage  of  cargo  samples. 
S  150.475    Illness,  alcohol,  drugs. 
S  150.480    Standards  for  marking  of  cargo 

hose  carried  onboard. 
§  150.485    Signals  during  cargo  transfer. 
S  150.490    Warning  signs  during  cargo 

transfer. 
S  150.495    Person  in  charge  of  cargo  transfer. 
i  150.500    Cargo  transfer  conference. 
{ 150.505    Loading  information. 
§  150.507    Discharges. 
S  150.510    Cargo  transfer  piping. 
S  150.515    Connecting  a  cargo  hose. 
§  150.520    Preparation  for  cargo  transfer. 
S  150.525    Transfer  of  ship  stores. 
S  150.530    Supervision  of  cargo  transfer. 
S  150.535    Isolation  of  automatic  closing 

valves. 
i  150.540    Terminal  procedures. 
1 150.545    Inspection  of  personnel 

emergency  and  safety  equipment, 
i  150.550    Reporting  discharges  of  cargo. 

General 

{150.200    AppHcabinty 

This  subpart  prescribes  rules  that 
apply  to  vessels  engaged  in  the 
incineration  of  liquid  hazardous  waste 
in  bulk  at  sea. 

Note:  Regulations  in  40  CFR  Part  234 
require  these  vessels  to  obtain  an  ocean 
incineration  permit  from  the  Environmental 
Protection  Agency. 

9150.265    DeflnHion*. 

In  this  subpart: 

"Accommodation  spaces"  means 
halls,  dining  rooms,  lounges,  lavatories, 
cabins,  staterooms,  office,  hospitals, 
cinemas,  game  and  hobby  rooms, 
pantries  containing  no  cooking 
appUances,  and  similar  permanently 
enclosed  spaces. 

"Approved"  means  approved  by 
Commandant  (G-^4TH).  U.S.  Coast 
Guard. 

"B"  means  the  breadth  of  the  vessel 
and  is  defined  in  S  42.13-15(d]  of  this 
chapter. 

"Cargo"  means  liquid  hazardous 
waste  that  is  carried  in  bulk  for  the 


purpose  of  incineration  at  sea  and  that 
is  a  hazardous  material,  as  determined 
in  S  153.40  of  this  chapter,  with  a  vapor 
pres8iu«  of  less  than  172  kPa  (25  psig)  at 
37.8'C  (lOO'F). 

"Cargo  area"  means  that  part  of  a 
vessel  that  includes  the  cargo  tanks, 
spaces  adjacent  to  the  cargo  tanks,  and 
the  part  of  the  deck  over  the  cargo  tanks 
and  adjacent  spaces. 

"Cargo  containment  system"  means  a 
cargo  tank,  its  jcargo  piping  system,  its 
venting  system,  and  its  gauging  system. 

"Cargo  handling  space"  means  an 
enclosed  space  that  must  be  entered 
during  a  routine  loading,  carriage,  or 
burning  of  cargo  and  that  contains  an 
element  of  the  cargo  containment 
system  having  a  seal  or  packing  to 
prevent  the  escape  of  cargo,  such  as  a 
valve  or  cargo  pump. 

"Cargo  piping  system"  means  an 
incinerator  vessel's  permanently 
installed  piping  arrangement,  including 
any  valves  and  pumps,  that  carries 
cargo  to  or  from  a  cargo  tank. 

"Closed  gauging  system"  means  an 
arrangement  for  gauging  the  amount  of 
cargo  in  a  tank  that  does  not  have  any 
opening  through  which  cargo  vapor  or 
liquid  can  escape,  and  includes  a  float 
and  tape,  a  magnetically  coupled  float 
and  indicator,  or  a  radar  system. 

"Commandant"  means  Conunandant 
of  the  U.S.  Coast  Guard.  The  term  is 
often  followed  by  a  mailing  code  in 
parentheses.  The  mailing  address  should 
include  any  mailing  code  and  should  be 
written  as  follows:  Commandant 
(mailing  code),  U.S.  Coast  Guard 
Washington,  DC  20593-0001. 

"Control  space"  is  defined  in  §  30.10- 
19a  of  this  chapter. 

"Gas-tight"  means  all  openings  into 
the  space  must  have  metal  closures  that 
do  not  leak  when  tested  with  a  fire  hose 
stream  at  a  pitot  pressure  of  207  kPa 
gauge  (30  psig). 

"IMO"  means  the  International 
Maritime  Organization. 

"IMO  Certificate"  means  a  Certificate 
of  Fitness  for  the  Carriage  of  Dangerous 
Chemicals  in  Bulk  issued  under  the  IMO 
Code  for  the  Construction  and 
Equipment  of  Ships  Carrying  Dangerous 
Chemicals  in  Bulk,  Resolution  MEPC 
20(22),  1985,  as  amended,  or  an 
International  Certificate  of  Fitness  for 
the  Carriage  of  Dangerous  Chemicals  in 
Bulk  issued  under  the  IMO  International 
Code  for  the  Construction  and 
Equipment  of  Ships  Carrying  Dangerous 
Chemicals  in  Bulk  (International  Bulk 
Chemical  Code),  Resolution  MEPC 
19(22),  1985,  as  amended. 

"Incinerator"  means  a  device, 
consisting  of  a  burner  assembly. 


combustion  chamber,  and  stack,  used  to 
thermally  break  down  hazardous  waste. 

"Incinerator  blower  space"  means  an 
enclosed  space  containing  a  blower  that 
supplies  combustion  air  to  an 
incinerator. 

"Incinerator  control  room"  means  a 
gas-tight  space  where  controls,  alarms, 
and  monitoring  systems  for  the 
incinerator  operation  are  located. 

"Incinerator  space"  means  a  cargo 
handling  space  surrounding  the  burner 
assembly  portion  of  an  incinerator, 
where  waste  is  introduced  into  it. 

"Incinerator  vessel"  means  a  tank 
vessel  constructed  or  converted  to  carry 
and  burn  hazardous  waste  at  sea. 

"Independent,"  as  applied  to  a  cargo 
piping,  venting,  or  heating  system  means 
that  the  system  is  connected  to  no  other 
system,  and  has  no  means  available  for 
connection  to  another  system. 

"Independent  tank"  means  a  cargo 
tank  that  is  permanently  affixed  to  the 
vessel,  that  is  self-suptporting,  that 
incorporates  no  part  of  the  vesseHs  hull, 
and  that  is  not  essential  to  the  integrity 
of  the  hull. 

"Integral  tank"  means  a  cargo  tank 
that  also  is  part  of  or  is  formed  in  part 
by  the  vessel's  hull  structure  so  that  the 
tank  and  the  hull  may  be  stressed  by  the 
same  loads. 

"L"  means  the  length  of  the  vessel  and 
is  defined  in  §  42.13-15(a)  of  this 
chapter. 

"Liquid"  means  each  substance 
having  a  vapor  pressure  of  172  kPa  or 
less  at  37.8°C. 

"Master"  means  the  person-in-charge 
of  a  self-propelled  or  non-self-propelled 
incinerator  vessel. 

"OC^il"  means  "Officer  in  Charge, 
Marine  Inspection,"  as  defined  in 
§  li)5(b)  of  this  chapter. 

"Pressure-vacuum  (PV)  valve"  means 
a  valve  that  is  normally  closed  and 
which  opens  under  a  preset  positive 
pressiu'e  or  a  vacuum. 

"Separate"  and  "separated,"  as 
applied  to  a  cargo  piping,  venting, 
heating  or  cooling  system,  means  either 
an  independent  system  or  one  that  may 
be  disconnected  from  all  other  systems 
by- 

(1)  Removing  spool  pieces  or  valves 
ami  blanking  the  open  pipes  ends:  or 

(2)  Blocking  each  system 
interconnection  with  two  blind  flanges 
in  series  and  providing  a  means  of 
detecting  leakage  into  the  pipe  section 
between  the  fianges. 

"Service  space"  means  a  space 
outside  the  cargo  area  used  toi  galleys, 
pantries  containing  cooking  appliances, 
lockers,  store  room,  workshops  other 
than  those  forming  part  of  the 
machinery  spaces,  and  trunks  to  such 
spaces. 


"Venting  System"  means  a  permanent 
piping  arrangement  leading  &t>m  a  cargo 
tank  and  used  to  control  the  flow  of 
vapor  to  and  from  the  tank. 

§  150.210    Incorporation  by  reference. 

(a)  Certain  materials  are  incorporated 
by  reference  into  this  subpart  with  the 
approval  of  the  Director  of  the  Federal 
Register.  To  enforce  any  edition  other 
than  the  one  lasted  in  paragraph  (b)  of 
this  section,  notice  of  the  change  must 
be  published  in  the  Federal  Register  and 
the  material  made  available  to  the 
public.  All  approved  material  is  on  file 
at  the  office  of  the  Federal  Register, 
Washington,  DC  20408.  and  at  the  U.S. 
Coast  Guard,  Marine  Technical  and 
Hazardous  Materials  Division  (G-^^H). 
Washington.  DC  20563. 

(b)  The  materials  appwroved  for 
incorporation  by  reference  in  this 
subpart  are: 

American  National  Standards  Institute, 

1430  Broadway,  N.  Y,  N.  Y.  10018 
ANSI  B16.5-81,  Pipe  Flanges  and  Flange 

Fittings.  This  standard  referenced  in: 

§  150.480(a)(2). 
ANSI  B16.31-71.  Non-Ferrous  Pipe 

Flanges.  This  standard  reference 'in: 

§  150.480(a)(2). 
ANSI  287.1-79.  Practice  for 

Occupational  and  Educational  Eye 

and  Face  Protection.  This  standard 

referenced  in:  {§  150.39S(g)(2)  and 

150.457(b)(2). 
ANSI  Z88.2-80,  Practices  for  Respiratory 

Protection.  This  standard  referenced 

in:  §§  150.395(h),  150.457(b)(3).  and 

150.460(b)(1). 
National  Fire  Protection  Association, 

Batterymarch  Park,  Quincy,  MA 

02269. 
NFPA  306-1984.  Control  of  Gas  Hazards 

on  Vessels.  This  standard  referenced 

in:  §  150.460(b)(1). 

§  150.215    Non  self-propelled  vessels. 

Each  non-self-propelled  incinerator 
vessel  must  meet  the  requirements  of 
this  subpart  and  any  additional 
requirements  that  the  Commandant  (G- 
MTH)  may  prescribe. 

§150.220    Inspection  for  Certificate  of 
Inspection. 

(a)  Each  incinerator  vessel  must  be 
certificated  under  Subchapter  D  of  this 
chapter. 

(b)  During  inspection  for  certification 
and  reinspections  held  as  provided  in 
Subchapter  D  of  this  chapter,  cargo 
containment  systems  must  be  inspected 
for  corrosion  and  the  remaining  wall 
thicknesses  determined  in  accordance 
with  the  method  prescribed  for  boiler  in 
§  61.05-10(f)  of  this  chapter. 


§  150.225    Re(|uired  endorsement. 

(a)  Each  incinerator  vessel  must  have 
its  Subchapter  D  Certificate  of 
Inspection  endorsed  as  follows: 

(1)  "Inspected  and  approved  for  the 
carriage  of  Grade  A  and  lower 
flammable  or  combustible  liquids  and 
hazardous  waste  for  incineration" 

(2)  "Maximum  specific  gravity 
aUowable: ". 

Note:  Specific  gravity  is  calculated  in 
accordance  with  S  150.255(g). 

(b)  Each  request  for  the  endorsements 
required  by  this  section  must  be 
submitted  to  one  of  the  Coast  Guard 
offices  described  in  §  91.55-15  of  this 
chapter. 

(c)  No  incinerator  vessel  may  load  or 
carry  cargo  unless  it  has  the 
endorsement  required  by  this  section. 

(d)  No  endorsement  will  be  issued 
unless  the  vessel  meets  the  requirements 
of  this  subpart. 

(e)  The  persons  requesting  an 
endorsement  under  paragraph  (a)  of  this 
section  must  also  transmit  to  the  Coast 
Guard,  when  requested — 

(1)  Hull  type  calculations; 

(2)  The  test  procedure  prescribed  in 
§  150.370(b); 

(3)  The  plans  and  information  Usted  in 
§  150.295(g)  and  in  S  54.01-18.  S  58.01- 
10,  §  91-55-5(a),  (b),  (d),  (g).  and  (h),  and 
f  110.25-1  of  this  chapter  and 

(4)  Any  other  vessel  information,  such 
as  plans,  design  calculations,  test 
results,  certificates,  and  manufacturer's 
data  needed  to  determine  whether  the 
vessel  meets  the  requirements  of  this 
subpart 

§  150.230    Carriage  of  buk  soHd 
hazardous  waste. 

Bulk  solid  hazardous  waste  may  not    . 
be  carried  on  board  an  incinerator 
vessel. 

§  150J135    IMO  Certificates  for  U.S.  flag 
vessels. 

(a)  Subject  to  any  amendments  to  the 
International  Bulk  Chemical  Code, 
vessels  that  meet  the  requirements  of 
this  subpart  are  considered  to  meet  the 
International  Bulk  Chemical  Code 
requirements  for  obtaining  an  IMO 
Certificate  of  Fitness. 

(b)  Upon  request  made  to  the  OCMI, 
the  owner  of  an  incinerator  vessel  may 
obtain  an  IMO  Certificate  of  Fitness  if 
the  vessel  has  a  valid  Certificate  of 
Inspection  endorsed  under  \  150.225. 

(c)  The  IMO  Certificate  of  Fitness 
expires  on  the  same  date  that  the 
incinerator  vessel's  Certificate  of 
Inspection  expires.         > 

Note:  The  IMO  Certificate  of  Fitness  is 
required  for  loading  and  transporting 
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hazardous  waste  from  most  foreign  ports  for 
incineration  at  sea.  : 

§  1S0J40    EqutvUwit  standards. 

Procedures  for  requesting  alternatives 
and  waivers  are  provided  in  9  153.10  of 
this  subchapter. 

Construction  and  Arrangements 

§  150.245    HuH  type  and  damage  stal>iHty. 

(a)  Each  incinerator  vessel  must  have 
either  a  type  I  or  type  U  hull  as  required 
for  vessels  which  must  comply  with  Part 
153  of  this  Chapter. 

(b]  Eaclr  incinerator  vessel  must  meet 
the  applicable  stability  requirements  in 
Subpart  F  of  Part  172  of  this  chapter  for 
a  type  I  or  type  II  hull. 


§  150250    Elaetrical  squipmmL 

(a)  Each  incinerator  vessel  must  meet 
Subchapter  J  of  this  chapter. 

(b)  Electrical  equipment  in  an 
incinerator  space  or  incinerator  blower 
space  that  is  not  suitable  for  use  in  a 
Class  I,  Division  1  location  or  that  does 
not  meet  the  requirements  of  S  111.105 
of  this  chapter  must  have  interlocks 
sufficient  to  automatically  de-energize 
the  equipment  upon  ventilation  system 
failure jor  loss  of  the  pressure  required 
by  S  150.370. 

§  150.255    Cargo  containment  system. 

(a)  Each  cargo  containment  system  on 
a  vessel  must  be  no  closer  to  the 
incinerator  vessel's  shell  than  76  cm 
.(approx.  29.9  in]  and  it  may  not  be 
located  in  any  part  of  the  incinerator 
vessel  subject  to  the  damage  described 
in  Table  172.135  of  this  chapter  for 
GROUNDING  PENETRATION.  Vertical 
extent  from  the  baseline  upward. 

(b)  Cargo  piping  must  be  located  in 
those  areas  from  which  a  containment 
system  is  excluded  by  paragraph  (a)  of 
this  section  unless  the  cargo  piping: 

(1)  Drains  back  to  its  cargo  tank  under 
any  condition  of  heel  or  trim  resulting 
from  the  damage  specified  in  $  172.135 
of  this  chapter;  and 

(2)  Enters  the  cargo  tank  above  the 
liquid  level  for  a  full  tank  in  any 
condition  of  heel  or  trim  resulting  from 
the  damage  specified  in  §  172.135  of  this 
chapter. 

(c)  The  cargo  piping  system  must  not 
be  connnected  to  any  sea  valve. 

(d)  Fuel  piping  and  cargo  piping  may 
be  connected  to  one  common  pipe 
leading  into  an  incinerator  burner  only  if 
the  point  of  connection  has  a  three-way 
valve  having  at  least  "fuel",  ""cargo", 
and  "off  positions.  The  fuel  piping  must 
include  two  automatic  non-return  valves 
with  positive  means  of  closure,  or  an 
equivalent  arrangement.  These  valves 
must  be  located  in  the  incinerator  space. 


(e)  A  cargo  tank's  relief  valve  setting 
must  be  not  less  than  21  kPa  gauge 
(approx.  3  psig). 

(f)  All  cargo  pumps  and  valves  located 
below  the  weatherdeck  must  be 
operable  from  on  or  above  the 
weatherdeck. 

(g)  The  cargo  must  be  separated  frtim 
any  bunkers  by  at  least  two  bulkheads, 
except  that  an  oil  fuel  tank  containing 
oil  fuel  used  exclusively  ill  the 
incineration  process  may  be  adjacent  to 
a  cargo  tank. 

(h)  A  tank  containing  liquid  used  for 
washing  cargo  tanks  and  cargo  piping 
may  be  adjacent  to  a  cargo  tank. 

(i)  Each  cargo  containment  system 
must  be  designed  to  withstand  the 
maximum  pressure  that  develops  during 
an  overfill  of  cargo  having  the  maximum 
specific  gravity  endorsed  on  the  vessel's 
Certificate  of  Inspection. 

(j)  Each  independent  tank  must  meet 
.the  following  requirements: 

(1)  S  38.05-10{a)(l).  (b).  (d),  and  {e){l) 
of  this  chapter. 

(2)  Its  piping  must  penetrate  the  tank 
only  through  that  part  of  the  tank  or 
dome  extending  above  the  weatherdeck. 

(k)  A  cargo  tank  may  be  an  integral 
tank. 

(I)  A  cargo  tank  must  have  at  least 
one  covered  manhole  opening  into  the 
vapor  space  described  in  §  150.295 

(m)  An  access  trunk  must  be  no  less 
than  76  cm  (approx.  29.9  in.)  in  diameter. 

(n)  The  hatch  of  a  cargo  tank  must: 

(1)  Be  at  the  highest  point  of  the  tank; 
and 

(2)  Open  on  or  above  the 
weatherdeck. 

(o)  Aluminum,  copper,  alloys,  zinc, 
galvanized  steel,  mercury  and  materials 
of  construction  having  a  melting  point 
below  925*  C  (Approx.  1697*  F]  may  not 
be  used  in  the  construction  of  a  cacgo 
containment  system. 

(p)  Each  cargo  piping  system  must 
meet  the  the  standards  of  Part  56  and 
38.10-l(b),  38.10-l(e),  and  38.1-10(a) 
of  this  chapter. 

(q)  Piping  carrying  cargo  or  cargo 
residue  may  not  enter  any  machinery 
space  except  a  cargo  pumproom. 

(r]  Unless  corrosion  resistant 
materials  are  used,  the  corrosiveness  of 
the  cargo  must  be  used  to  evaluate  the 
corrosion  allowance  to  be  added  to  the 
calculated  thickness  when  determining 
the  scantlings  of  cargo  containment 
systems. 

9  150.260    Separation  of  tanlts  from 
maeltinery,  service  and  ottter  spaces. 

(a]  To  prevent  leakage  through  a 
single  weld  failure,  the  following  spaces 
must  be  separated  from  a  cargo  by  two 
walls,  two  bulkheads,  or  a  bt^Uchead  and 
a  deck  not  meeting  in  a  cruciform  joint: 


(1)  Machinery  spaces. 

(2)  Service  spaces. 

(3)  Accommodation  spaces. 

(4)  Spaces  for  storing  potable 
domestic  or  feed  water. 

(5)  Spaces  for  storing  edibles. 

(b)  Some  examples  of  arrangements 
that  may  separate  cargo  from  the  spaces 
Usted  in  paragraph  (a)  of  this  section  are 
the  following: 

(1)  Dedicated  ballast  tanks. 

(2)  Cargo  pumprooms. 

(3)  Ballast  pumprooms. 

(4)  Double  walled  piping  or  a  piping 
tunnel. 

9150.265    Fore  and  aft  location. 

Each  cargo  containment  system  must 
be  located  at  least  0.05L  aft  of  the 
forward  perpendicular,  but  in  no  case 
forward  of  a  collision  bulkhead. 

9  150.270    Vesael  arrangements. 

(a)  The  following  must  be  outside  the 
cargo  area: 

(1)  Accommodation  spaces. 

(2)  Service  spaces. 

(3)  Incinerator  spaces. 

(4)  Control  spaces. 

(5)  Incinerators. 

(6)  Machinery  spaces. 

(7)  Incinerator  control  rooms. 

(b)  Except  as  allowed  in  paragraph-(c) 
of  this  section,  entrances,  ventilation 
intakes  and  exhausts,  and  other 
openings  to  accommodation,  service,  or 
control  spaces,  must  be  located  at  a 
distance  from  the  athwariship  bulkhead 
facing  the  cargo  area  that  is  at  least 
equal  to  the  following: 

(1)  3  m  (approx.  10  ft)  if  the  vessel  is 
less  than  75  m  (approx.  246  ft)  in  length. 

(2)  L/25  if  the  vessel  is  between  75 
and  125  meters  (approx.  246  ft  and  410 
ft)  in  length. 

(3)  5  m  (approx  16.5  ft)  if  the  vessel 
length  is  more  than  125  m  (approx.  410 
ft)  in  length. 

,  (c)  Fixed  port  lights,  wheelhouse 
doors,  and  windows  need  not  meet  the 
location  requirements  specified  in 
paragraph  (b)  of  this  section  if  they  are 
gastight. 

(d)  Portlights  in  the  hull  plating  below 
the  uppermost  continuous  deck  and  in 
the  first  tier  of  the  superstructure  must 
be  a  fixed  type. 

(e)  Air  intakes  and  openings  into 
accommodation  and  service  spaces 
must  have  metal  closures  that  are 
gastight. 

(f)  The  closures  required  by  paragraph 
(e)  of  this  section  must  be  capable  of  ^ 
being  closed  from  inside  the  space. 

(g)  Each  oil  fuel  containment  system 
must  be  located  inside  the  cargo  area 
unless  the  fuel  has  a  closed  cup 
fiashpoint  above  60*  C  (140*  F). 


(h)  The  containment  system  for  Uquids 
used  for  washing  cargo  tanks  or  cargo 
piping  must  be  located  inside  the  cargo 
area. 

(i)  Pumproom  bilge  discharges  and 
cargo  tank  and  piping  washings  must  be 
stored  in  a  slop  tank  in  the  cargo  area 
until  incinerated  or  discharged  to  a 
reception  facility.  A  cargo  tank  may  be 
used  as  a  slop  tank. 

(j)  Each  incinerator  must  be 
positioned  in  a  manner  approved  by 
Commandant  (G-MTH)  for  that  vessel. 

9150.275    Ballast  equipment 

(a)  Except  for  the  arrangement 
described  in  paragraph  (b)  of  this 
section,  no  piping  that  serves  a 
dedicated  ballast  tank  that  is  adjacent 
to  a  cargo  tank  may  enter  an  engine 
room  or  accommodation  space. 

(b)  Piping  used  only  to  fill  a  dedicated 
ballast  tank  adjacent  to  a  cargo  tank 
may  enter  an  engine  room  or 
accommodation  space  if  the  piping  has  a 
valve  or  valving  arrangement — 

(1)  Within  the  part  of  the  incinerator 
vessel  where  a  containment  system  may 
be  located  under  S  150.265; 

(2)  That  allows  liquid  to  flow  only 
towards  that  ballast  tank  (such  as  a 
check  valve);  and 

(3)  That  enables  a  person  to  shut  off 
the  fiU  line  from  the  weatherdeck  (such 
as  a  stop  valve). 

(c)  Except  as  prescribed  in  paragraph 
(d)  of  this  section,  pumps  piping,  vent 
lines,  overflow  tubes,  and  sounding 
tubes  serving  dedicated  ballast  tanks 
must  not  be  located  within  a  cargo 
containment  system. 

(d)  Each  vent  line,  overflow  tube,  and 
sounding  tube  that  serves  a  dedicated 
ballast  tank  and  that  is  located  within  a 
cargo  containment  system  must  meet 

9  32.60-10(e)(2)  of  this  chapter. 

9150.280    Bilge  pumping  system. 

Bilge  pumping  systems  for  cargo 
pumprooms.  slop  tanks,  and  void  spaces 
separated  from  cargo  tanks  by  only  a 
single  bulkhead  must  be  entirely  vnthin 
the  locations  where  containment 
systems  are  permitted  under  9  150.265. 

9150.285    Access  to  enclosed  spaces  and 
dedicated  ballast  tanks. 

An  access  opening  to  an  enclosed 
space  or  a  decUcated  ballast  tank  must 
meet  the  requirements  for  a  cargo  tank 
access  in  9  150.225(1),  (j),  and  (k)  if: 

(a)  The  enclosed  space  or  dedicated 
ballast  tank  is  located  within  the  cargo 
area  of  the  vessel;  or 

(b)  A  part  of  a  cargo  containment 
system  Hes  within  the  enclosed  space  or 
dedicated  ballast  tank. 


9150.290    Access  to  double  iMttom  tanks 
serving  as  dedteated  balast  tanks. 

(a)  Except  as  prescribed  in  paragraph 
(b)  of  this  section,  access  openings  to 
double  bottom  tanks  serving  as 
dedicated  ballast  tanks  must  not  be 
located  within  a  cargo  containment 
system. 

(b)  Each  access  opening  to  a  double 
bottom  tank  that  is  a  dedicated  ballast 
tank  and  that  is  located  within  a  cargo 
containment  system  must  be: 

(1)  Enclosed  in  an  access  trunk 
extending  to  the  weatherdeck; 

(2)  Separated  from  the  cargo 
containment  system  by  two  manhole 
coverings;  or 

(3)  Approved  by  the  Commandant  (G- 
MTH). 

9150.295    Cargo  venting  system. 

(a)  Except  as  permitted  paragraph  (c) 
of  this  section,  each  cargo  venting 
system  must  discharge — 

(1)  At  the  highest  of  the  following 
points: 

(i)  6  m  (approx.  19.7  ft)  above  the , 
weatherdeck. 

(ii)  B/3  above  the  weatherdeck. 

(iii)  6  m  (approx.  19.7  ft)  above  a 
walkway,  if  the  walkway  is  within  6m 
(19.7  ft)  horizontal  radius  from  the  vent 
discharge. 

(2)  At  least  IS  m  (approx.  49.2  ft)  from 
air  intakes  for,  or  openings  into, 
acconmiodation  and  service  spaces. 

(b)  Each  venting  system  outlet  must — 

(1)  Discharge  vertically  upwards;  and 

(2)  Prevent  precipitation  from  entering 
the  vent  system. 

(c)  The  discharge  point  of  the  venting 
system  must  be  located  at  least  3  m 
(10ft)  above  the  weatherdeck  or 
walkway  if — 

(1)  The  discharge  is  a  vertical 
unimpeded  jet; 

(2)  The  jet  has  a  minimum  exit 
velocity  of  30  m/sec.  (approx.  98.4  ft/ 
sec);  and 

(3)  The  high  velocity  vent  has  been 
approved  by  Commandant  (G-MTH). 

(d)  Each  venting  system  must 
terminate  in  the  vapor  space  above  the 
cargo  when  the  cargo  tank  is  filled  to  a  2 
percent  ullage  and  the  incinerator  vessel 
has  no  heel  or  trim. 

(e)  Each  cargo  tank  must  have  a  PV 
valve  in  its  vent  line.  The  PV  valve  must 
be  located  between  the  tank  and  any 
connection  to  another  tank's  vent  line 
(such  as  a  vent  riser  common  to  two  or 
more  tanks). 

(f)  The  cross  sectional  flow  area  of 
any  vent  system  segment,  including  any 
PV  valve,  must  at  no  point  be  less  than 
that  of  a  pipe  whose  inside  diameter  is 
6.4  cm  (  approx.  2.5  in.). 

(g)  Calculations  must  show  that  imder 
conditions  in  which  a  saturated  cargo 


vapor  is  discharged  through  a  venting 
system  at  the  maximum  anticipated 
loading  rate,  the  pressure  differential 
between  the  cargo  tank  vapor  space  and 
the  atmosphere  does  not  exceed  28  kPa 
gauge  (approx.  4  psig),  or,  for 
independent  tanks,  the  maximum 
working  pressure  of  the  tank. 

(h)  A  venting  system  must  have  no 
assembly  that  could  reduce  its  cross- 
sectional  flow  area  or  flow  capacity  to 
less  than  that  required  in  paragraph  (f) 
of  this  section. 

(i)  Unless  a  cargo  venting  system  at 
every  point  is  level  or  slopes  back  to  the 
cargo  tank  under  all  conditions  or  heel 
and  trim  allowed  under  9  150.505  of  this 
chapter,  the  cargo  vent  system  must 
have  a  drain  valve  at  each  low  point 
(trap)  in  the  vent  line. 

(j)  Supports  for  a  vent  system  must  be 
adequate  to  take  the  weight  of  the  vents 
off  valves  and  fittings  and  to  prevent 
excessive  vibration  and  stresses  on  tank 
connections. 

(k)  Each  pressure-vacuum  relief  valve 
must  meet  the  requirements  of  Subpart 
162.017  of  this  chapter. 

(1)  A  cargo  vent  header,  except  a  high 
velocity  vent  described  in  paragraph  (c) 
of  this  section,  must  have  a  flame 
arrester. 

9150.300    Cargo  tank  gauging.  Tank 
Overflow  Control,  HIgb  Level  Alarms. 

In  this  section,  "Independent",  as 
applied  to  two  systems,  means  that  one 
system  will  operate  with  a  failure  of  any 
part  of  the  other  system. 

(a)  Each  cargo  containment  system 
must  have — 

(1)  A  permanently  installed  closed 
gauging  system  that  is  independent  of 
the  high  level  alarm  and  the  cargo 
overflow  alarm  or  automatic  shutdown 
systems,  which  are  required  by  this 
section; 

(2)  A  vapor  return  connection; 

(3)  A  closed  cargo  sampling  system; 
and 

(4)  A  high  level  alarm — 

(i)  That  gives  an  audible  and  visible 
alarm  before  the  tank  fills  to  97  percent 
of  its  capacity; 

(ii)  That  can  be  seen  and  heard  at  the 
location  where  cargo  transfer  is 
controlled  and  on  ^e  open  deck; 

(iii)  Whose  operation  can  be  checked 
prior  to  each  loading;  and 

(iv)  That  must  be  marked  "HIGH 
LEVEL  ALARM"  in  lettering  as  specified 
for  the  warning  sign  in  9  150.490.  so  that 
the  legend  is  visible  from  work  areas  in 
the  part  of  the  deck  where  the  cargo 
containment  systems  are  located. 

(b)  In  addition  to  the  cargo  high  level 
alarm  meeting  paragraph  (a)(4}(i)-(iv]. 
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each  cargo  containment  system  must 
have: 

(1)  A  second  high  level  (cargo 
overflow)  alarm,  or 

(2)  A  system  that  aotomaticaUy  stops 
cargo  flow  to  the  tank  (automatic 
shutdown  system). 

(c)  The  hi^  level  alarm  and  the  cargo 
overflow  alarm  or  automatic  shutdown 
system  must — 

(1)  Be  independent  of  one  another; 
and. 

(2)  Operate  on  loss  of  power.      ' 

(d)  The  cargo  overflow  alarm  or  the 
automatic  shutdown  system  must  i 
operate  early  enou^  to —  I   ■ 

(1)  Stop  the  loading  operation  bobre 
the  cargo  tank  overflows;  and 

(2)  Avoid  surge  pressures  that  exceed 
the  working  pressure  of  the  cargo  piping 
system  as  prescribed  in  i  38.10-10(a)  of 
this  chapter. 

(e)  A  tank  overflow  most  be  identified 
with  the  legend  'TANK  OVERFLOW 
ALARM"  in  lettering  as  specified  for  the 
warning  sign  in  %  150.48a 

(f)  A  tank  overflow  alarm  must  be 
audible  and  visible  in  that  part  of  the 
deck  where  the  containment  systems  are 
located  and  at  the  point  whae  cargo 
loading  is  controlled. 

(g)  The  automatic  shutdown  system  or 
tank  overflow  alarm  must  be  able  to  be 
checked  at  the  tank  for  proper  operation 
(for  example,  by  electrkaDy  simulating 
an  overfill  at  the  tank  gauge 
connections). 

§150J05    Access  to  a  carao  pumpraora. 

(a)  The  access  door  to  a  cargo 
pumproom  must  open  onto  the 
weatherdeck. 

(b)  The  access  way  to  a  cargo 
pumproom  and  its  valving  must  aDow 
passage  of  a  man  wearing  the  breathing 
apparatus  required  by  S  15<U95(a)(2)(i). 

(c)  Each  ladderway  in  a  cargo 
pumproom  must  be  free  from 
obstructions  by  piping,  framework,  or 
other  equipment. 

(d)  Cargo  pumproom  ladders  and 
platforms  must  have  guard  railings. 

(e)  Each  ladder  to  a  cargo  pumproom 
must  have  an  indine  from  die  horizontal 
of  less  than  60*. 


§150.310 

(a)  A  cargo  pumproom  located  below 
the  weatherdrck  must  have  a  permanent 
hoisting  arrangement  with  a  l^ing 
capacity  of  2500  N  (approx.  562  lbs) 
operable  fitxn  a  weatherdeck,  for  the 
removal  of  an  unconscions  person. 

(b)  A  cargo  pompromn  located  below 
the  weatherdeck  must  have  a  60  cm  by 
60  cm  (approx.  2  ft  by  2  ft)  cross- 
sectional  clearance  through  the 
hoistway. 


gauge. 

Each  cargo  pump  within  a  pumproom 
must  have  a  discharge  pressure  gauge 
outside  the  pumproom. 

S  150.320    BJIga  pumping  systssw. 

(a)  A  cargo  pumproom  must  have  a 
bilge  pumping  system. 

(b)  The  bilge  pomping  s]rstem  must 
have— 

(1)  Complete  remote  cq)eiating 
controls  outside  the  cargo  pumproom; 
and 

(2)  An  alarm  that  operates  when  the 
depth  of  bqidd  in  the  bilges  exceeds  50 
cm  (approx.  20  in.). 

(c)  The  discharge  piping  of  tiie  bilge 
pumping  system  must  not  be  connected 
to  any  sea  valve. 


I  tSOLSSS   Incinenrtor  control  and 


9150.32$ 


rospimocy 


(a)  Each  cargo  pumproom  must  have  a 
low  pressure  air  supply  system  diat 
provides  breathing  quality  air  for  use 
with  the  breathing  apparatus  in  the 
pumproom. 

(b)  The  low  pressure  air  supply 
system  described  in  paragraph  (a)(1)  of 
this  section  must — 

(1)  Run  from  fixed  air  bottles  to  the 
piunproom; 

(2)  Have  an  air  cwnpressof  to 
recharge  the  fixed  air  bottles; 

(3)  Have  connections  in  the 
pumproom  suitable  for  use  with  the 
breathing  apparatus  required  in 

}  150.385{a)(2)(i):  and 

(4)  Have  the  air  capacity  to  enable 
two  men  to  work  in  die  pumproom  for  at 
least  one  hour  each  without  using  the 
cartridges  for  the  breathing  apparatus 
required  in  S  150.395(a)(2)(iJ. 

Incinerator  and  Controls 

S15a330    tnctaMfatoreonsmietton. 

(a)  Each  incinerator  stack  must  be 
constructed  of  steel  widi  enoogh 
brickhning  and  insulation  so  that  the 
temperature  on  its  outside  sorfaoe  does 
not  exceed  180*C  (356*F)  durii^  burning. 

(b)  Calculations  must  show  that  the 
incinerator,  including  its  structural 
supports,  is  designed  to  vrithstand  a 
static  angle  of  heel  of  30^  and  the 
dynamic  loading  prescribed  m  f  38.05- 
2(d]  of  dtis  diapter. 

(c)  A  guard  nil  or  screen  must  be 
installed  on  deck  around  the  exterior  of 
each  incinerator  stack  at  a  sufficient 
distance  from  the  stack  and  with  enough 
protective  covering  or  insulation  to 
prevent  personnel  injury  during  bomiiiig. 
In  determining  the  distance  and 
insulation,  the  outside  surface 
temperature  of  the  incinerator  stack 
must  be  taken  as  180*C  (356*F}- 


(a)  Each  incinerator  must  have — 

(1)  Monitoring  and  alarms  that  meet 
S 150349 

(2)  Combustion  control  that  meets 
S 150345; 

(3)  IVogramming  control  that  meets 
§150.350; 

(4)  Safety  trip  control  that  meets 
S9 150.335  and  150360 

(b)  Systems  that  perfimn  the  functions 
listed  in  pwagraphs  (a)(1)  throng  (a)(4) 
of  this  section  must  perform  all  assisted 
tasks  continuously,  i.e.,  the  detection  of 
unsafe  conditions  must  not  prevent 
continued  control  of  monitoring  of  other 
conditions. 

(c)  Inadvertent  grounding  of  an 
electrical  or  electronic  control  or  alarm 
system  must  not  cause  folse  signals  or 
safety  trip  control  bypassing. 

(d)  ProgrammaMe  control  or  alarm 
system  logic  must  not  be  altered  after 
initial  testing  without  the  approval  of 
the  cognizant  OCML  Control  and 
automatic  alarm  systems  must  be 
provided  with  means,  acc^table  to  the 
cognizant  OCMI.  of  ensuring  that 
setpoints  remain  within  the  safe 
operating  range  of  the  equipment 

(e)  Operating  programs  fbr 
microiuocessor-based  or  computer- 
based  control,  alarm  and  monitoring 
systems  must— 

(1)  Be  stored  in  non-volatile  memory; 

(2)  Automatically  operate  on  supply 
power  resuB^ition;  and 

(3)  Not  rely  on  mechanical  devices. 

(f)  All  incinerator  controls  and  all 
alarm  and  monitoring  equqxnent  must 
be  of  a  type  suitable  for  the  marine 
environment  and  its  intended 
application,  and  be  designed  and 
constructed  to  operate  indefinitely 
under  the  following  conditions: 

(1)  Inclinations  from  the  vertical — 
(i)  Static  15*  list  and 

(ii)  Dynamic  22.5*  roll  and 
simultaneous  7.5*  pitch. 

(2)  Temperatures  of — 

(i)  O'C  to  60*C  in  enclosures; 

(ii)  O'C  to  SO'C  in  machinery  spaces 
and  spaces  with  forced  cooling: 

(iii)  -40*C  to  -f55*C  on  weadier 
decks;  and 

(iv)  O'C  to  40'C  otherwise. 

(3)  ^fstem  supply  variations  of— 
(i)  ±10K  vohage; 

(ii)  ±5%  frequency;  and  ±20%  ffarid:  .„ 
pressure. 

Note:  Conaideratioiu  should  include 
noniul  dynamic  conditions  that  might  exceed 
these  values,  such  as  switching,  valve 
closure,  power  supply  traaafar.  ataitia^  and 
shutdown. 

(4)  Relative  humidity  of  0  to  1009E. 


(5)  Vibrations  and  accelerations  of— 

(i)  ±1.6nun  frt>m  2Hz  to  25Hz  and  ±4g 
from  25  Hz  to  100  Hz  for  equipment 
mounted  on  or  adjacent  to  rotating  or 
reciprocating  machinery;  and 

(ii)  ±lnim  from  2  Hz  to  13.2  Hz  and 
±0.7g  fit)m  132  Hz  to  80  Hz  for  all  otiier 
equipment 

(g)  All  control  systems  must  be  so 
designed  that,  as  far  as  practicable, 
failure  of  equipment  causes  safe  and 
immediate  incinerator  shutdown. 

(h)  Safety  trip  controls  must  require 
manual  reset  before  renewed  operation 
of  the  incinerator. 

(i)  Each  pipe  leading  to  an  incinerator 
burner,  if  that  pipe  carries  fuel  or  cargo 
or  both,  must  be  provided  with  a  burner 
valve  that  is  operated  by  the 
programming  controls  and  automatically 
closed  by  the  burner  safety  trip  control 
and  the  incinerator  safety  trip  control. 
Each  incinerator  burner  must  also  be 
provided  with  one  or  more  back-up 
valves  to  stop  flow  of  fuel  and  cargo  to 
the  incinerator  upon  actuation  by  the 
incinerator  safety  trip  control.  Burner 
back-up  valve  shutoff  must  occur  within 
4  seconds  of  the  detection  of  an  unsafe 
condition  or  operation  of  an  emergency 
shutdown  station  control.  These  valves 
must  also  be  manually  operable  at  the 
incinerator. 

0)  Low  voltage  electronics  must  be 
designed  with  due  consideration  for 
static  discharge,  electromagnetic 
interference,  fungal  growth,  and  contact 
corrosion. 

§  150.340    Incinerator  monitoring  and 
alarms. 

(a)  Operation  of  a  safety  trip  control 
described  in  55 150.355  and  150.360  must 
be  alarmed  at  the  incinerator  space  and 
the  incinerator  control  room,  if  any, 
otherwise,  in  the  vessel's  control  space. 

(b)  Manual  incinerator  cpnfrol 
locations,  including  remote  manual 
control  and  local  manual  control,  must 
be  provided  with  the  instrumentation 
necessary  for  safe  operation  from  that 
location. 

(c)  Visual  alarm  displays  must . 
initially  indicate  the  malfunction 
without  operator  intervention. 

(d)  If  the  remote  instrumentation 
installed  does  not  provide  a  continuous 
display,  readings  must  be  obtainable 
with  minimal  effort  by  the  operator. 

(e)  Failure  of  an  incinerator  automatic 
control,  remote  control,  or  alarm  system 
must  be  immediately  alarmed  in  the 
incinerator  space,  the  incinerator  control 
room,  and  in  the  vessel's  control  space. 

(0  Alarms  must  be  provided  in  each 
incinerator  space  to  indicate  failure  to 
maintain  the  pressure  differential 
required  by  5  150.370(c)  of  this  chapter. 


(g)  Alarms  must  also  be  provided  to 
indicate  when  temperature  on  the 
surface  of  the  incinerator  exceeds  180  *C 
(356  '¥)  during  burning.  The  alarms  must 
be  in  each  incinerator  control  room  and 
in  the  vessel's  control  space. 

(h)  If  a  cargo  tank  is  required  to  be 
inerted  under  5  150.410,  alarms  must  be 
provided  to  indicate  when  the  pressure 
in  the  vapor  space  of  an  inerted  cargo 
tank  is  less  than  0.07  bar  gauge  (7  kPa. 
approx.  1  psig).  An  alarm  must  be  in 
each  incinerator  control  room  and  in  the 
vessel's  control  space. 

(i)  All  alarm  systems  must — 

(1)  Have  no  means  to  reduce  or 
eliminate  the  annunciated  signal  other 
than  the  manual  acknowledgement 
device: 

(2)  Be  continuously  powered; 

(3)  Be  provided  with  a  means  to  test 
audible  and  visual  annunciators; 

(4)  Be  able  to  simultaneously  indicate 
more  than  one  alarm  condition  if 
multiple  inputs  are  provided: 

(5)  Visually  annunciate  until  the  alarm 
is  manually  acknowledged  and  the 
alarm  condition  is  cleared; 

(6)  Audibly  annunciate  until  manually 
acknowledged; 

(7)  Not  prevent  annunciation  of 
subsequent  alarms  because  of  previous 
alarm  acknowledgement; 

(8)  Automatically  reset  to  the  normal 
operating  condition  only  after  the  alarm 
has  been  manually  acknowledged  and 
the  alarm  condition  is  cleared;  and 

(9]  Clearly  distinguish  between 
normal,  alarm,  and  acknowledged  alarm 
conditions. 

S  150.345    ComlHiStion  control 

(a)  Automatic  combustion  control 
must  provide  the  air-fuel-cargo 
relationships  necessary  for  complete 
and  safe  combustion  under  all  normal 
light  off  and  operating  conditions,  but  in 
no  case  less  than  3%  excess  air. 

(b)  If  combustion  control  is  not 
automatic,  the  programming  controls 
and  safety  trip  control  must  provide  a 
level  of  safety  equivalent  to  automatic 
combustion  control. 

S  150.350    Programming  control 

Programming  control  must  provide  a 
sp>ecific  sequence  of  interlocks  for  the 
safe  ignition  and  normal  shutdown  of 
the  incinerator  burners.  The 
programming  control  must  prevent 
ignition  if  unsafe  conditions  exist  and 
must  include  the  following  minimum 
sequence  of  events  and  interlocks: 
(a)  Prepurge.  Incinerators  must 
undergo  a  continuous  purge  of  the 
combustion  chamber  to  make  sure  of  a 
minimum  of  5  changes  of  air.  The  purge 
must  occur  immediately  prior  to  the  trial 
for  ignition  of  fuel  oil  in  the  initial 


burner  of  an  incinerator.  All  registers 
and  dampers  must  be  open.  The 
prepurge  must  be  complete  before  fuel 
oil  trial  for  ignition  of  the  initial  burner. 

(b)  Trial  for  ignition  and  ignition  of 
fuel  oil.  Total  incinerator  air  flow  during 
light  off  must  provide  an  air-rich 
combustion  chamber  atmosphere.  The 
burner  igniter  must  be  in  position  and 
proven  energized  before  admission  of 
fuel  to  the  incinerator.  The  igniter  must 
remain  energized  until  the  burner  flame 
is  established  and  stable,  or  until  the 
trial  for  ignition  period  ends.  The  trial 
for  ignition  period  must  not  exceed  5 
seconds.  Failure  of  the  burner  to  ignite 
during  a  trial  for  ignition  must 
automatically  actuate  the  burner  safety 
trip  controls. 

(c)  PoBt-purge.  Immediately  after 
normal  shutdown  of  the  incinerator,  an 
automatic  puige  of  the  incinerator  equal 
to  the  volume  and  duration  of  the 
prepurge  must  occur.  Following 
shutdoMm  caused  by  the  conditions 
listed  in  5  150.360,  the  au'  flow  to  the 
incinerator  must  not  automatically 
increase.  Post-purge  in  such  cases  must 
be  under  manual  control. 

5  150.355    Incinerator  iMimor  safety  trip 
control 

(a)  Each  burner  must  be  provided  with 
at  least  one  flame  detector. 

(b)  The  burner  fuel  oil  and  cargo 
valves  must  automatically  close  when — 

(1)  Loss  of  burner  flame  occurs; 

(2)  Actuated  by  the  incinerator  safety 
trip  control; 

(3)  The  burner  is  not  properly  seated 
or  in  place; 

(4)  Trial  for  ignition  fails;  or 

(5)  The  burner  flame  detector  fails. 

S  150.360    Incinerator  safety  trip  control 

Each  incinerator  must  be  provided 
with  a  safety  trip  control  that 
automatically  closes  its  burner  fuel  and 
cargo  valves  upon — 

(a)  Inadequate  air  flow  to  support 
complete  combustion; 

(b)  Loss  of  control  power 

(c)  Manual  trip  operation  in  the 
incinerator  space  or  the  emergency 
shutdown  station  of  5  150.390(c); 

(dj  Loss  of  flame  at  all  burners;  or 
(e)  Control  system  failure. 

5150.365    Operating  Instructions  and  test 
procedures. 

(a)  Normal  and  emergency  operating 
instructions  must  be  provided  for  all 
remote  and  automatic  control  systems, 
and  must  include  safety  precautions,  as 
applicable.  Specific  emergency 
operating  instructions  must  be  posted  at 
incinerator  control  locations. 

(b)  A  written  Coast  Guard  approved 
test  procedure  for  periodically  verifying 
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the  opentional  cooditkMM  required  by 
S  150.335-1 150360  must  be  retained 
aboard  tbe  veaaeL 

iHnJSn   ¥anMaltuii of carga hMidttiy 


(a)  Except  as  provided  in  paragrapbs 

(c)  and  fd)  of  this  section,  eadi  cargo 
haiMflmg  space  nmst  hare  a  permanent 
forced  exhjrast  ventilation  sjFstem. 

(b)  Except  as  provided  in  para^rairfi 

(d)  1^  this  section,  each  cargo  handling 
space  ventilation  sjpstem  most  meet  the 
following: 

(1)  Eadi  ▼entilation  system  exhatist 
duct  most  discharge  no  less  than  10  m 
(approx.  32.8  fi)  firom  o^yenings  into,  or 
ventilation  intake*  for,  acooBunodalion 
or  service  spaces. 

(2)  Bach  ventilation  system  must  sot 
recycle  vapors  from  ventilation 
diackaiges. 

(3)  Except  for  the  space  served  by  tbe 
ventilation  duct  each  ventilation  ihict 
must  not  pass  tfaroogh  a  machinery 
room,  an  accoaunodatiaa  qaace.  or 
working  space.  ' 

(4)  Each  ventilation  system  must  be 
operable  from  outaide  the  space  it  1 
ventilates.  | 

(5)  Each  ventilation  system  must  be 
sized  to  change  the  air  in  the  ventilated 
space  at  least  45  times  per  hotor. 

(6)  Each  ventilation  system  most  not 
allow  air  to  stagnate  in  any  part  of  a 
ventilated  space 

(7)  Each  ventiJation  system  most  be 
aUe  to  exfaaost  air  from  both  above  and 
below  the  deck  plates  of  a  ventilated 
space: 

(c)  The  ventilation  system  for  an 
incinerator  space  mast  be  pennanent.  be 
of  a  positive  pcessun  type,  and  keep  the 
pressure  in  the  space  greater  than  the 
pressure  in  the  incinerator. 

(d)  Tbe  ventilation  system  for  an 
incinerator  bknver  space  must  be 
permanent,  be  of  a  positive  pressure 
type,  and  be  independent  ol  odier  air 
supply  systems  and  tiie  ventilatioa  i 
system —  ' 

(1)  Must  provide  a  pressure  greater 
than  the  pieaaure  within  tbe  incinerator 
and 

(2)  Must  change  the  air  in  die  ^lace  at 
least  20  times  per  hoar  baaed  on  the 
total  volume  of  the  indnerator  blower 
space. 

9150J7S    VsntMationof 


(a)  Each  incinerator  vcsaal  most  have 
portable  ventdatioa  equipment  that  fits 
the  mount  required  in  parayapfa  (b)(1) 
of  this  section. 

(b)  Each  enclosed  space  within  the 
cargo  area  that  does  not  have  a 
pennanent  ventilation  system  meetins 
i  15a3700>]  must  have— 


(1)  A  mount  far  the  portable 
mechanical  ventilation  equipment 
required  by  this  section;  and 

(2)  Eittier  permanent  ventilation 
dnctwotk  connected  to  tbe  mount  and 
arranged  to  supply  air  to  the  extremities 
of  the  space;  w 

(3)  An  attachment  for  temporary 
ductwork  at  the  mouit  with  enoq^ 
ductway  in  the  ventilated  space  and 
temporary  ductwork  stowed  aboard  Ae 
vessel  to  siqipty  air  to  die  extremities  of 
the  space. 

9150.380    Indnerator  spec*  accaaa. 

(a)  Two  accesses  mast  be  provided  to 
each  incinerator  space.  One  of  these 
must  be  from  the  weather  deck.  If  an 
incinerator  control  room  is  provided 
adjacent  to  tbe  incmerator  q;>ace,  it  must 
have  at  least  one  access  to  &e 
weatherdeck  and  at  least  one  accesa 
that  is  not  to  the  incinerator  space. 

(b)  Eadi  access  opening  to  an 
incinerator  space  most  be  fitted  widi  a 
self-closing  gaa  tight  door. 


915a3«5    mcinaratorblowari 

If  an  incinerator  blower  space  has 
access  to  an  incinerator  space,  it  suist 
also  have  access  to  the  weatbodeck. 

Equ^menl  and  Operations 


81 

(a)  Each  incinerator  vessd  must  have 
at  least  two  emergency  shutdown 

stations. 

(b)  One  emergency  shutdown  station 
most  be  located  in  the  vesseTs 
navigating  bridge. 

(c)  The  second  emergency  shutdown 
must  be  located  in  the  incinerator 
control  room. 

(d)  Each  emergency  ^utdown  station 
must  have  the  ctmtrols  necessary  to 
stop — 

(1)  All  pomps  snpirfying  cargo  and  oil 
fuel  to  the  incinerator;  and 

(2)  The  flow  (rf  cargo  fitmi  the  cargo 
area. 

(e)  Each  emergency  shutdown  station 
must  be  marked  as  described  in 

i  150.490  (c).  (d),  and  (e)  with  the  legend 
"EMERGENCY  SHUTDOWN 
STATION". 


itSOMS 


(a)  Each  incinerator  vessel  most  have 
the  following: 

(1)  Two  stretchers  or  wire  baskets 
complete  with  equipsaeut  far  lifting  an 
injured  person  fiin  a  pomproom  or  ■ 
cargo  tank. 

(2)  In  addition  to  any  simDar 
equipment  required  by  Subchapter  D  of 
this  diapter.  three  each  of  the  following: 

(i)  A  30  murate  self-oootained 
breathing  apparatus  of  tbe  pressare 


demand  type,  approved  by  the  Mining 
Safety  and  HeaNb  Admlnistratian 
(formerly  the  Miuhig  Kifbrcement  and 
Safety  Administration)  and  the  National 
Institute  for  Occupational  Safety  and 
Health,  with  five  refill  tanks  or 
cartridges  of  30  mkrates  capacity  eadi. 

(ii)  A  set  of  coveralls  or  large  apron, 
boots,  kmg  sleeved  gloves,  and  gogglei. 
each  made  of  materials  resistant  to  ttie 
cargo  endorsed  on  the  Certificate  of 
Inspection. 

(iii)  A  steel'^ored  lifeline  with 
harness. 

(iv)  An  explosion-proof  lamp. 

(3)  First  aid  equipment  indoding 
oxygen  resusdtators. 

(b)  Eadi  indnorator  vessel  must  have 
at  least  two  safety  equipment  lockers. 

(c)  One  safety  equipment  locker  most 
be  ad)acent  to  the  emergency  rinitdown 
station  required  by  1 15a9Mii[b).  This 
locker  most  contain  one  set  of  tbe 
equipment  requirad  by  pmag^afh  (aKl) 
of  ttiis  section  and  two  of  the  sets 
required  by  paragraph  (aK2}  of  this 
section. 

(d)  The  second  safety  equi|Maent 
locker  must  be  adjacent  to  the  second 
emergency  shutdmni  station  lequiied 
by  }  isasoa  This  lodcer  must  contain 
the  remaining  equipment  required  by 
paragraph  (a)  (1)  and  (2)  of  this  section. 

(e)  Each  safety  equipment  locker  mtut 
be  marked  as  described  in  }  150.490  (c). 
and  (d)  witii  the  legend  "SAFETY 
EQUIPMENT." 

(f)  Each  incinerator  vessel  must  have 
a  shower  and  an  eyewash  fountain  that: 

(1)  Operate  in  any  ambient 
ten^>erature; 

(2)  Maintain  the  water  at  a 
temperature  between  0  'C  and  40  *C 
(approx  32  T  and  104  T); 

(3)  Are  located  on  the  weatherdeck; 
and 

(4)  Are  marked  "EMERGENCY 
SHOWER"  so  that  the  legend  is  visible 
from  work  areas  in  the  part  of  the  deck 
where  die  cargo  containment  systems 
are  located. 

(g)  Each  incinerator  vessel  must  have 
on  board  for  eadi  crew  member 

(1)  A  fifteen  minute  or  greater  self- 
contained  compressed  air  breathing 
apparatus  for  emergency  escape 
approved  by  the  Nfiiring  Safety  and 
Healtii  Administration  (furmerly  the 
Mining  Enforcement  and  Safety 
Adndnistretion)  and  the  National 
Institute  for  Occopatiottal  Safisty  and 
Healtii. 

(2)  If  the  emergency  escape  breathing 
apparatus  does  not  protect  the  eyes 
from  vapor,  a  set  of  goggles  that  meets 
the  ^edfications  of  ANSI  ftactice  for 
Occupational  and  Educational  Eye  and 
Face  ftotection.  287.1(1979). 
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(h)  Each  incinerator  vessel  must  have 
a  comprehensive  respiratory  program 
meeting  ANSI  Practices  for  Respiratory 
Protection,  Z8a2(1980)  induding 
approval,  use,  and  maintenance  of  all 
respiratory  equipment. 

$150400    Spsdairequiramsntalorflre 
protectkMi. 

(a)  With  the  exception  of  the  vent 
riser,  each  part  of  a  cargo  containment 
system  exposed  on  the  weatherdeck 
must  be  covered  by  a  fixed  foam  system. 

(b)  The  incinerator  space  must  be 
fifted  with  a  fixed  foam  system.  The 
area  protected  must  meet  the 
requirements  of  S  34.17-5(a)(l)  of  this 
chapter. 

(c)  Each  fire  protection  system 
required  by  this  section  must  meet  Part 
34  of  this  chapter  or  be  specifically 
approved  by  the  Commandant  (G- 
MTH). 

$150402    Flammabl*  vapor  datactors. 

(a)  Each  incinerator  vessel  must  have 
two  vapor  detectors  that  itaeet  35.30- 
15(b)  of  this  chapter. 

(b)  At  least  one  of  the  vapor  detedors 
in  paragraph  (a)  of  this  section  must  be 
portable. 

$150,403   Toxic  vspor  detectors. 

If  available  for  the  cargo  carried,  each 
incinerator  vessel  must  have  two  toxic 
vapor  detectors  able  to  measure  vapor 
concentrations  in  the  range  of  the  time 
wei^ted  average  (TWA)  for  the  caigo. 
One  of  the  vapor  detectors  must  be 
portable  and  may  be  a  direct  reading 
detector  tube  instrument  These  vapor 
detectors  may  be  combined  with  those 
required  by  §  150.402  of  this  subpart 

9150.405    InartgassystsmtGanaraL 

A  permanent  inert  gas  system  must  be 
provided  for — 

(a)  Each  cargo  tank  having  a  fill  or 
circulation  line  tiiat  terminates  higher 
than  10cm  or  the  radius  of  the  line  above 
the  bottom  of  the  tank,  whichever  is 
greatest;  and 

(b)  Each  cargo  tank  washed  with 
flammable  or  combustible  solutions. 

9 1SO410lnsrt  gas  systsm:  Spsdilc 
rsqueemsnts. 

When  required  by  S 15O405,  an 
inerting  system  must— 

(a)  Maintain  the  vapor  space  of  the 
containment  system  in  an  inert  state; 

(b)  Have  a  pressure  control  system 
Uiat— 

(1)  Prevents  the  inert  gas  system  from 
raising  the  cargo  tank  pressure  to  more 
than  the  relief  valve  settings;  and 

(2)  Maintains  at  least  a  3.5  kPa  gauge 
(approx.  0.5  psig)  pressure  within  die 
containment  system. 


(c)  Has  storage  or  generating  capacity 
for  enough  inerting  gas  to  replace  that 
normally  lost  through  tank  breathing 
and  relief  valve  leakage,  but  in  no  case 
an  amount  less  than  five  percent  of  the 
tank's  capadty  when  measured  with  the 
gas  at  -18  *C  (approx.  0  'F)  and  a 
pressure  equal  to  the  cargo  tank's  relief 
valve  setting;  and 

(d)  Has  connections  for  any 
supplemental  gas  supply  necessary  to 
maintain  the  inert  gas  pressure 
described  in  paragraph  (b)  of  this 
section  while  supplying  cargo  to  tbe 
incinerator  for  burning. 

$150415    Certificates  rsqulrsd  to  be  on 


Each  incinerator  vessel  must  have  its 
endorsed  Certificate  of  Inspection 
posted  on  the  bridge. 

9150.420    UmKationinttieendorssmant 

No  person  may  operate  an  indnerator 
vessel  unless  the  vessel  is  operated  in 
compliance  with  all  limitations  in  the 
endorsement  on  the  incinerator  vessel's 
Certificate  of  Inspection. 

9150425    Regulations  rsqulrsd  to  ba  on 


No  person  may  operate  an  incinerator 
vessel  unless  the  most  recent  editions  of 
this  subpart  and  Subchapter  O  of  this 
chapter  are  on  board. 

9 150430    Sttlpping  documents  snd  Csrgo 
Information. 

(a)  No  person  may  operate  an 
incinerator  vessel  wdthout  copies  of  the 
EPA  Uniform  Hazardous  Waste 
Manifest  (EPA  Form  8700-22  and  870O- 
22a)  required  in  40  CFR  262  and  tiie 
waste  analysis  required  in  40  CFR  234.58 
both  being  on  the  bridge  of  the  vessel. 

(b)  The  master  shall  ensure  that  the 
following  information  for  each  cargo 
hsted  on  the  EPA  Uniform  Hazardous 
Waste  Manifest  required  in  paragraph 
(a)  of  this  section  is  readily  available  to 
those  persons  on  the  incinerator  vessel 
engaged  in  cargo  tolerations: 

(1)  Name  of  the  cargo  as  listed  on  the 
EPA  Uniform  Hazardous  Waste 
Manifest 

(2)  A  description  of  the  cargo's 
appearance  and  colw. 

(3)  Hazards  in  handling  the  cargo. 

(4)  Any  special  handling  procedures 
for  the  cargo. 

(5)  Procedures  to  follow  if  the  cargo 
spills  or  leaks. 

(6)  Procedures  for  treating  a  person 
exposed  to  the  cargo. 

(7)  A  list  of  fire  fighting  procedures 
and  extinguishing  agents  effective  with 
cargo  fires. 

(8)  Loading  point 

(9)  Approximate  quantity  of  cargo. 


(10)  Tank  in  which  the  cargo  is 
located. 

$150,432    Cargo  Antidotes. 

No  person  may  operate  an  incinerator 
vessel  unless  the  vessel  has  on  board 
the  most  recent  edition  of  tiie  Medical 
First  Aid  Guide  for  Use  in  Accidents 
Involving  Dangerous  Goods  published 
by  IMO/WHO/ILO. 

$150,435    Cargo  piping  plaa 

No  person  may  operate  an  incinerator 
vessel  unless  the  vessel  has  an 
approved  cargo  piping  plan  that— 

(a)  Shows  all  cargo  piping  on  the 
vessel; 

(b)  Shows  all  caigo  valving,  pumps, 
and  other  equipment  that  is  used  during 
cargo  transfer 

(c)  Shows  the  cargo  tanks; 

(d)  Shows  any  modification  necessary 
to  any  cargo  containment  system  that  is 
to  be  separated  from  other  cargo 
containment  systems  to  handle  cargo 
that  is  incompatible  with  cargo  handled 
in  the  other  systems;  and 

(e)  Emphasizes  the  piping  and 
equipment  described  in  paragraphs  (a), 
(b)  and  (d)  of  this  section  by  using 
contrasting  colors,  line  widths  or  similar 
methods. 

$150440    Cargo  quantity  fcnltaMons. 

No  person  may  load  a  cargo  tank  or 
operate  an  incinerator  vessel  that 
carries  a  cargo  tank  containing  in  excess 
of  3000  m»  (approx.  105,932  ft»)  of  cargo. 

$150445    Insrting  system  opsfstion. 

The  master  shall  ensure  that  the  inert 
gas  system  required  by  S  150.405(a)  is  in 
use  and  operating  correctiy. 

$150450    Eye  Protedion. 

(a)  The  master  shall  ensure  that  each 
person  wears  a  face  mask  or  ti^t  fitting 
goggles  for  eye  protection  against 
splashing  or  spraying  cargo  if  that 
person  is— 

(1)  Sampling  cargo; 

(2)  Transferring  cargo; 

(3)  Making  or  breal±ig  a  cargo  hose 
connection;  or 

(4)  Opening  a  cargo  tank  for  purposes 
of  tank  cleaning  by  opening  a 
Butterworth  hatch,  ullage  hatch,  cargo 
tank  hatch,  or  similar  opening. 

(b)  The  master  shall  ensure  that  each 
person  wears  a  face  mask  or  tight-fitting 
goggles  for  eye  protedion  against 
splashing  or  spraying  cargo  if  the  person 
is — 

(1)  In  the  area  of  the  deck  where  the 
cargo  tanks,  cargo  piping,  and  cargo 
handling  spaces  are  located  while  a 
cargo  transfer  is  taking  place;  or 

(2)  In  a  cargo  handling  space,  an 
endosed  space  adjacent  to  a  cargo  tank. 
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or  a  space  containing  part  of  a  cargo 
containment  system  while  cargo  transfer 
is  taking  place.  1 

§  150.455    Protective  ctothfng. 

(a)  The  master  shall  ensure  that  every 
person  in  the  cargo  area  who  is  involved 
in  cargo  sampling,  opening  a  cargo  tank, 
transferring  cargo,  or  making  or 
breaking  cargo  connections  wears 
coveralls  or  a  large  apron,  boots,  and 
gloves. 

(b)  The  master  shall  ensure  that  each 
person  described  in  S  150.450(b),  in 
addition  to  the  clothing  required  by 
paragraph  (a)  of  this  section,  wears  any 
other  protective  clothing  the  master 
believes  necessary  to  protect  the  person 
from  the  cargo's  hazards. 

§150.457    Entry  on  deck  in  vicinity  of 


(a)  No  person  may  be  on  deck  in  the 
aft  part  of  the  vessel  during  burning 
without  the  permission  of  the  master. 

(b]  Before  permitting  a  person  on  deck 
in  the  vicinity  of  the  incinerators  during 
burning,  the  master  shall  make  sure  that 
the  person — 

(1)  Carries  a  fifteen  minute  or  greater 
self-contained  compressed  air  breathing 
apparatus  for  emergency  escape 
approved  by  the  Mining  Safety  and 
Health  Administration  (formerly  the 
Mining  Enforcement  and  Safety 
Administration)  and  the  National 
Institute  for  Occupational  Safety  and 
Health; 

(2)  If  the  emergency  escape  breathing 
apparatus  does  not  protect  the  eyes 
£rom  vapor,  carries  a  set  of  goggles  that 
meets  the  specifications  of  ANSI 
Practice  for  Occupational  and 
Educational  Eye  and  Face  Protection. 
787.1(1979): 

(3)  Is  trained  in  the  matters  set  forth  in 
section  7  of  ANSI  2^.2  concerning 
proper  use  of  the  equipment  to  be  used; 

(4)  Is  made  aware  of,  in 
understandable  terminology,  of  the 
dangers  of  heat  &om  the  stack  and  the 
effects  of  exposure  to  the  incinerator 
stack  emissions;  and 

(5)  While  on  deck  in  the  aft  part  of  the 
vessel  in  the  vicinity  of  the  incinerators, 
is  closely  monitored  by  an  officer, 
assigned  for  that  purpose. 


9  150.460    Entry  Into  space*  containing 
cargo  vapor. 

(a)  No  person  may  enter  a  cargo  tank, 
cargo  handling  space,  or  enclosed  space 
in  the  cargo  area  without  the  permission 
of  the  master. 

(b)  Before  permitting  anyone  to  enter 
a  cargo  tank,  cargo  handling  space,  or 
other  enclosed  space  in  the  cargo  area, 
the  master  shall  make  sure  that — 

(1)  The  atmosphere  of  the  space  is 
tested  in  accordance  with  procedures  in 


NFPA  306,  "Control  of  Gas  Hazards  on 
Vessels"  to  ensure  that  it  contains  at 
least  19.5  percent  oxygen  by  volume, 
flammable  concentration  in  air  less  than 
10%  of  the  Lower  Explosive  Limit  (LEL), 
and  toxic  contaminant  concentrations 
less  than  the  Threshold  Limit  Value 
(TLV)  as  recommended  by  the  American 
Conference  of  Governmental  Industrial 
Hygienists  (ACGIH),  or,  in  the 
alternative,  that  those  entering  the  space 

(i)  Wear  the  type  of  respiratory 
equipment  required  for  the  atmosphere 
as  specified  in  ANSI  Z88.2; 

(ii)  Follow  the  procedures  in  section  6 
of  ANSI  Z88.2  concerning  proper 
selection  of  a  respirator  and  individual 
fit  testing; 

(iii)  Are  trained  in  the  matters  set 
forth  in  section  7  of  ANSI  Z88.2 
concerning  proper  use  of  the  equipment 
to  be  used;  and 

(iv)  Are  made  aware  of,  in 
terminology  understandable  to  the 
personnel  entering  the  atmosphere,  of 
the  generally  recognized  short  and  long 
term  harmful  effects  of  exposure  to  the 
atmosphere  involved. 

(2)  A  deck  safety  watch  is  in 
attendance  when  any  person  is  in  the 
tank  or  space  and  that  an  officer  closely 
supervises  the  entire  operation;  and 

(3)  The  results  of  the  test  required  in 
paragraph  (b](l)  of  this  section  are 
logged  in  the  vessel's  Official  Log  Book. 

§  150.465    Opening  of  tanks  and  cargo 
sampling. 

(a)  Except  as  provided  by  paragraph 
(b)  of  this  section,  the  master  shall 
ensure  that  all  cargo  tank  hatches, 
ullage  openings,  and  tank  cleaning 
openings  are  tightly  closed  at  all  times. 

(b)  The  master  may  authorize  the 
opening  of  a  cargo  tank  to  clean  it. 

(c)  The  master  shall  make  sure  that 
cargoes  are  sampled  only  through  the 
controlled  sampling  arrangement 
required  by  S  150.300  of  this  chapter. 

§  150.470    Storage  of  cargo  samples. 

(a)  The  master  shall  make  sure  that 
any  cargo  samples  are  stored  in — 

(1)  A  designated  and  ventilated  space 
in  the  cargo  area  of  the  vessel;  or 

(2)  An  area  approved  by  the 
Commandant  (G-MTH)  for  the  stowage 
of  cargo  samples. 

(b)  The  master  shall  make  sure  that 
cargo  sample  bottles  are  stored — 

(1)  In  a  way  that  prevents  shifting  of 
the  sample  bottles  when  the  vessel  is  at 
sea; 

(2)  In  bins  or  containers  constructed 
of  materials  that  are  resistant  to  the 
cargo  samples;  and 

(3)  Apart  from  other  sample  bottles 
containing  incompatible  cargo. 


$150,475    lltneas,  alcohol,  drugs. 

The  master  shall  ensure  that  no 
person  participates  in  cargo  related 
operations  who  appears  to  be 
intoxicated  by  alcohol  or  drugs  or  to  be 
so  ill  as  to  be  unfit  for  the  particular 
operation. 

9  1 50.480    Standards  for  marking  of  cargo 
hose  carried  on  board. 

No  person  may  mark  a  hose  assembly 
used  to  transfer  cargo  to  or  from  a 
vessel  as  meeting  the  standards  of  this 
section  unless  the  hose  assembly  meets 
the  following  requirements: 

(a)  Each  hose  assembly  must  have — 

(1)  Fully  threaded  connections; 

(2)  Flanges  that  meet  standard  B16.5, 
Steel  Pipe  Flanges  and  Flange  Fittings, 
or  standard  B16.31,  Nonferrous  Pipe 
Flanges,  of  the  American  National 
Standards  Institute;  or 

(3)  Quick-connect  couplings  that  are 
acceptable  to  the  Commandant  (G- 
MTH). 

(b)  Each  hose  assembly  must  be 
marked  with  the — 

(1)  Date  of  manufacture; 

(2)  Working  pressure  described  in 
paragraph  (d)  of  this  section; 

(3)  Date  of  the  last  test  made  as 
prescribed  in  paragraph  (e)  of  this 
section:  and 

(4)  Manufacturer's  recommended 
maximum  and  minimum  temperatures. 

(c)  A  cargo  hose  assembly  must  have 
a  minimum  bursting  pressure  as  stated 
by  the  manufactiuer  of  at  least  5152  kPa 
gauge  (approx.  750  psig). 

(d)  The  working  pressure  marked  on  a 
hose  must  meet  the  following: 

(1)  Be  at  least  1030  kPa  gauge  (approx. 
150  psig). 

(2)  Not  exceed  20  percent  (one  fifth)  of 
the  manufacturer's  stated  bursting 
pressiu-e. 

(3)  Not  exceed  the  manufacturer's 
recommended  working  pressure. 

(4)  Not  exceed  the  test  pressure  used 
in  the  latest  test  under  paragraph  (e)(3) 
of  this  section. 

(e)  A  cargo  hose  assembly  must  be 
inspected  and  tested  by  placing  it  in  a 
straight,  horizontal  position  so  that  its 
entire  external  surface  is  accessible.  It 
must  be  ascertained  that  the  hose 
assembly — 

(1)  Has  no  loose  covers,  kinks,  bulges, 
soft  spots,  and  no  gouges,  cuts,  or 
slashes  that  penetrate  any  hose 
reinforcement; 

(2)  Has  no  external  and,  to  the  extent 
internal  inspection  is  possible  with  both 
ends  of  the  hose  open,  no  internal 
deterioration;  and 

(3)  Does  not  burst,  bulge,  leak,  or 
abnormally  distort  under  static  liquid 


pressure  at  least  iVi  times  the 
recommended  working  pressure. 

91Sa485    Signals  during  cargo  transfer. 

"The  master  shall  ensure  that  the 
incinerator  vessel  displays  a  red  flag  in 
the  day  and  a  red  light  at  night  when 
transferring  cargo  while  fast  to  a  dock. 

.  91S0.4M    Warning  signs  during  cargo 


(a)  When  transferring  cargo  to  the 
vessel,  the  master  shall  ensure  that  the 
incinerator  vessel  displays  a  warning 
sign  at  the  gangway  facing  the  shore  so 
that  it  may  be  seen  from  the  shore  and 
another  warning  sign  facing  outboard 
toward  the  water  so  that  it  may  be  seen 
&t>m  the  water. 

(b)  Each  warning  sign  must  have  the 
following  legends. 

(See  figure  150.490): 

(1)  Warning. 

(2)  Dangerous  Cargo. 


(3)  No  Visitors. 

(4)  No  Smoking. 

(5)  No  Open  Lights. 

(c)  Each  letter  must  be  block  style, 
black  on  a  white  background. 

(d)  Each  letter  must— 

(1)  Be  7.5  cm  (approx.  3  in.)  high; 

(2)  Be  5  cm  (approx.  2  in.)  *vide  except 
for  "M"  and  "W"  which  must  be  7.5  cm 
(Approx.  3.  in.)  wide  and  the  letter  "I" 
which  may  be  1.3  cm  (approx.  V4  in.) 
wide;  and 

(3)  Have  1.3  cm  (approx.  V4  in.)  stroke 
width. 

(e)  The  spacing  must  be — 

(1)  1.3  cm  (approx.  Vi  in.)  between 
letters  of  the  same  word; 

(2)  5  cin  (approx.  2  in.)  between 
words: 

(3)  5  cm  (approx.  2  in.)  between  lines; 
and 

(4)  5  cm  (approx.  2  in.)  at  the  borders 
of  the  sign. 
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Figure  1  -  Minlmua  Dimensions  for  Warning  Sign 


Figure  150.490 — Minimum  Dimensions 
for  Warning  Sign 

9l5a495    Person  in  charge  of  cargo 


(a)  The  master  shall  ensure  that  cargo 
transfer  operations  are  supervised  by  a 
person  designated  as  a  person  in  charge 
of  cargo  transfer  under  33  CFR  155.710. 

(b)  No  person  may  make  connections 
for  cargo  transfer  or  transfer  cargo 
unless  he  has  authorization  from  the 
person  in  charge  of  cargo  transfer. 

S  150.500    Cargo  transfer  conference. 

•   (a)  Before  making  coimections  for 
cargo  transfer,  the  person  in  charge  of 
pargo  transfer  shall  confer  with  the 
person  supervising  the  cargo  transfer  at 
the  facility. 

(b)  The  person  in  charge  of  cargo 
transfer  shall  discuss  the  important 


aspects  of  the  transfer  operation,  such 
as  the  following,  with  the  supervisor  at 
the  facility: 

(1)  The  cargo  to  be  transferred. 

(2)  The  cargo  loading  rates  marked  on 
the  cargo  piping  plan  or  the  maximum 
safe  transfer  rates. 

(3)  The  critical  or  hazardous  stages  of 
the  transfer  operation. 

(4)  The  emergency  procedures  in  case 
of  a  spill. 

(5)  A  procedure  for  shutdown  of  shore 
pumps,  shore  valves,  and  vessel's  valves 
that  prevents  piping  system  pressures 
bom  exceeding  those  for  which  the 
piping  system  is  designed. 

9150.505    Loading  InformatkNi. 

Each  incinerator  vessel  must  have  a 
manual  containing  information  that 
enables  the  master  to  load  and  ballast 


the  vessel  while  keeping  structural 
stresses  within  design  limits. 

9150.507    DIscDarges. 

(a)  The  master  of  an  incinerator  vessel 
shall  ensure  that  there  are  no 
operational  discharges  of  cargo 
(including  without  hmitation  cargo 
residues  from  tank  washings,  pumproom 
bilges,  ballast  tanks,  and  slop  tanks) 
from  the  vessel  to  the  sea. 

(b)  Cargo  and  cargo  residues  on  an 
incinerator  vessel  may  be  disposed  of 
only  by  incineration  at  sea  or  by 
discharge  to  an  adequate  reception 
facility  as  defined  in  33  CFR  153.2. 

9150.510    Cargo  trawfer  piping. 

The  person  in  charge  of  cargo  transfer 
shall  ensure  that — 

(a)  Cargo  is  transferred  to  or  from  a 
cargo  tank  only  through  the  vessel's 
cargo  piping  system; 

(b)  Vapor  not  returned  to  shore 
through  the  incinerator  vessel's  vapor 
return  system  is  discharged  at  the  height 
required  for  the  vessel's  cargo  vent  riser 
in  S  150.295  of  this  chapter. 

(c)  All  cargo  vapor  is  returned  to 
shore  througjh  the  valved  connection  on 
the  venting  system  if: 

(1)  The  fransfer  terminal  has  vapor 
return  equipment;  and 

(2)  The  vapor  return  equipment  is 
adequate  to  handle  the  vapor  expected 
from  the  tank. 

9150.515    Connectkig  a  cargo  hose. 

The  person  in  charge  of  cargo  transfer 
may  not  authorize  the  connection  of  a 
hose  to  a  cargo  contaiiunent  system 
unless — 

(a)  That  person  ensures  that  the  cargo 
will  not  weaken  or  damage  the  hose; 

(b)  The  hose  is  marked  as  meeting  the 
standards  of  9  150.480; 

(c)  The  date  of  the  hose's  last  pressure 
test  is  within  one  year  of  the  date  on 
which  the  hose  is  used  to  transfer  cargo; 

(d)  The  recommended  working 
pressure  marked  on  a  hose  used  for 
discharge  meets  or  exceeds  the  working 
pressure  marked  on  the  cargo  piping  at 
the  hose  connection;  and 

(e)  The  cargo's  temperature  is  within 
the  manufactiuvr's  recommended 
maximum  and  minimum  hose 
temperatures. 

9150.520    Preparation  for  cargo  transfer. 

The  person  in  charge  of  cargo  transfer 
may  not  begin  or  continue  cargo  transfer 
unless  the  following  conditions  are  met: 

(a)  No  fires  or  open  flames  are  on 
deck  or  in  compartments  near  the  hose 
coimections. 
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(b)  Any  electrical  bonding  of  the 
vessel  incinerator  vessel  to  the  transfer 
facility  is  made  before  the  cargo  transfer 
piping  is  joined. 

(c)  The  transfer  connections  have 
enough  slack  to  allow  for  vessel 
movement. 

(d)  The  transfer  connections  are 
supported  by  tackles. 

(e)  The  cargo  high  level  alarms,  tank 
overflow  alarms  and  overflow  control 
systems  are  functioning  correctly  when 
the  cargo  is  loaded. 

(f)  Joints  and  couplings  are  gasketed 
and  mated  tightly.  1 

(g)  Flanges  are  bolted  tightly.  | 
(h)  No  repair  work  is  underway  in 

areas  where  cargo  vapors  may  collect. 

(i)  Cargo  valves  are  properly  set. 

(j)  Venting  system  bypass  valves  are 
set  for  cargo  transfer  and  are  operating 
properly.  j 

(k]  All  scuppers  are  plugged. 

(1)  Smoking  is  limited  to  safe  places. 

(m]  Fire  Hating  and  safety  equipment 
is  ready. 

(n)  Discharge  containment  as  required 
by  33  CFR  155.310  is  in  place  and 
periodically  drained  to  a  cargo  tank. 
Spray  shields  on  the  flanges  of  the 
manifold  coiuiections  must  also  be 
provided. 

(o)  The  person  in  charge  of  cargo 
transfer  is  in  effective  communication 
with  the  transfer  terminal. 

(p)  The  person  in  charge  of  the 
transfer  terminal  has  acknowledged  that 
the  transfer  terminal  is  ready  to  transfer. 

(q)  Pressures  within  the  cargo  transfer 
and  containment  systems  do  not  exceed 
the  pressure  ranges  for  which  the 
transfer  hose  and  containment  systems 
are  designed. 

(r)  No  vessels  that  would  hazard 
cargo  transfer  are  alongside  the 
incinerator  vessel. 


capacity  at  any  ambient  temperature 
between  -18'C  (approx.  O'F)  and  46*C 
(approx.  115*F). 

9150.535    iMtation  Of  Mjtomatic  ckMing 


S  150.525    Traratar  of  ship  ttOTM. 

The  person  in  charge  of  cargo  transfer 
may  neither  begin  nor  continue  the 
transfer  of  a  cargo  while  ship's  stores 
are  transferred  unless  transfer  of  ship's 
stores  does  not  hazard  transfer  of  the 
cargo. 

9150.530    SuporvlskNi  Of  cargo  transfar. 

The  person  in  charge  of  cargo  transfer 
shaU— 

(a)  Supervise  the  operation  of  cargo 
system  valves; 

(b)  Monitor  the  cargo  loading  rate  to 
ensure  it  does  not  exceed  that  stated  on 
the  cargo  piping  plan;  and 

(c)  Monitor  the  cargo  level  in  the 
tanks  to'make  sure  they  do  not  I 
overflow.  ' 

(d)  Ensure  that  the  amoimt  of  cargo  in 
a  tank  does  not  exceed  the  tank's 


The  person  in  charge  of  cargo  transfer 
may  not  isolate  automatic  closing  valves 
described  in  S  150.300  of  this  chapter 
from  a  cargo  containment  system. 

9 150.540    Terminal  procaduras. 

Upon  completion  of  the  transfer 
operation,  the  person  in  charge  of  cargo  ' 
transfer  shall  ensure  that — 

(a)  The  cargo  transfer  connections  are 
closed  off; 

(b)  The  transfer  lines  and  hoses  are 
drained  of  cargo,  either  into  the  tank  or 
back  to  the  transfer  terminal; 

(c)  Any  electrical  bonding  between 
the  vessel  and  the  shore  facility  is 
broken  only  after  the  cargo  hose  is 
disconnected;  and 

(d)  Each  vent*  system  is  retiuned  to  its 
nonloading  configuration. 

9 150.545    Inspactlon  of  parsofmal 
•margancy  and  safety  aquipnMnt 

The  master  shall  ensure  that  the 
personnel  emergency  and  safety 
equipment  required  by  S  150.395  of  this 
chapter  is  inspected  every  30  days  and 
found  to  be  in  good  condition  and 
operating  properly. 

9 150350    Reporting  discharges  of  carga 

The  master  shall  ensure  that  any 
overboard  discharges  of  cargo  are 
reported  in  the  manner  prescribed  for  oil 
and  hazardous  substances  in  33  CFR 
151.45  (c).  (d).  (g).  and  (h). 

PART  153-{AMENDED] 

3.  Section  153.1  is  amended  by 
revising  paragraph  (a)(3]  and  adding  a 
new  paragraph  (a)(4).  to  read  as  follows: 

9153.1    AppNcabHity. 

*  •  *  *  • 

(a)  *  •  • 

(3)  The  ship  is  an  offshore  supply 
vessel  carrying  the  cargo  under  Subpart 

'98.31  of  the  chapter  or 

(4)  The  ship  is  an  incinerator  vessel 
regulated  under  Part  150  of  this 
subchapter. 

•        **••* 

Date:  March  16. 1988. 

PJLYoat. 

Admiral.  U.S.  Coast  Guard  CommandanL 
[PR  Doc  88-6125  Filed  5-3-88;  8:45  am] 
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Offic*  of  th«  Secretary 

49  CFR  Part  1 

[OST  Docket  No.  1;  Amdt  1-225] 

Organization  and  Delegation  of 
Powera  and  Duti«a;  Federal  Highway 
Administrator  et  aL 

agency:  Office  of  the  Secretary.  DOT. 
action:  Final  rule. 

SUMMARY:  This  document  delegates  to 
the  Federal  Highway  Administrator  the 
authorities  vested  in  the  Secretary  of 
Transportation  by  the  Commercial 
Motor  Vehicle  Safety  Act  of  1986,  Title 
Xn  of  Pub.  L  9»-57a  100  Stat.  3207-170. 
relating  to  commercial  drivers'  licenses, 
conunercial  drivers'  license  information 
system,  and  Federal  disqualifications, 
and  the  Surface  Transportation  and 
Uniform  Relocation  Assistance  Act  of 
1987  (STURAA).  Pub.  L  100-17. 101  Stat. 
132.  concerning  the  construction  and 
financing  of  highways,  administration 
and  implementation  of  the  Uniform 
Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act,  and 
other  matters. 

EFFECmfE  date:  May  4. 1988. 

FOR  FURTHER  INFORMATION  CONTACT! 

Mr.  Samuel  Whitehom,  Office  of  the 
General  Counsel,  C-50,  (202)  366-9307, 
D^artment  of  Transportation,  400 
Seventh  Street  SW.,  Washington,  DC 
20590. 

SUPPLEMENTARY  INFORMATION:  SinCB 

these  amendments  relate  to 
Departmental  management,  procedures, 
and  practice,  notice  and  comment  on 
them  are  unnecessary  and  they  may  be 
made  elective  in  fewer  than  thirty  days 
after  publication  in  the  Federal  Register. 

The  Secretary  has  determined  that 
certain  authority  vested  in  him  by  the 
Commercial  Motor  Vehicle  Safety  Act  of 
1986,  Title  XU  of  Pub.  L  99-750, 100  Stat. 
3207-170,  relating  to  limitation  on 
number  of  commercial  drivers'  licenses, 
establishment  of  a  conunercial  driver's 
license  information  system,  Federal 
disqualifications,  commercial  motor 
vehicle  safety  grants,  and  other  matters 
should  be  delegated  to  the  Federal 
Highway  Administrator. 

Also,  certain  authority  vested  in  the 
Secretary  by  the  Surface  Tranrportation 
and  Uniform  Relocation  Assistance  Act 
of  1987  (STURAA).  Pub.  L  100-17. 101 
Stat.  132,  relating  to  the  construction 
and  financing  of  highways, 
administration  and  implementation  of 
the  Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  I'olicies  Act 


and  other  matters  should  be  delegated 
to  the  Federal  Highway  Administrator 
as  set  forth  below. 

List  of  Subjects  in  49  CFR  Part  1 

Authority  delegations  (Government 
agencies)  organization  and  functions 
(Government  agencies). 

In  consideration  of  the  foregoing. 
Chapter  I,  Part  1  of  Title  49,  Code  of 
Federal  Regulations,  is,  amended  as 
follows:  „ 

PART  1-{AMENDED] 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322. 

2.  Section  1.45  is  amended  by  revising 
i  paragraph  (e)(2)  to  read  as  follows: 

91.45    Delegations  to  all  Administrators. 

*        •        •        •        • 

(e)  *  *  * 

•     (2)  Any  such  additional  guidance  is 
approved  prior  to  issuance  by  the 
Federal  govenunent's  designated  lead 
agency,  the  Federal  Highway 
Administration  (see  9  148(cc)),  in 
coordination  with  the  Assistant 
Secretary  for  Policy  and  International 
A^airs. 

3.  Section  1.48  is  amended  by  revising 
paragraphs  (b)(29)  and  (b)(34).  (c)(1)  and 
(c)(2);  adding  paragraph  (c){20); 
.removing  and  reserving  paragraph  (i); 
adding  paragraph  (v);  revising 
paragraphs  (q),  (s),  and  (cc)  as  set  forth 
below.  The  introductory  text  of  the 
section  and  the  introductory  text  of 
paragraphs  (b)  and  (c)  are  reprinted  for 
the  convenience  of  Uie  reader. 

91-48    Delegations  to  ttte  Federal  Highway 


The  Federal  Highway  Administrator  is 
delegated  authority  to-r 

(b)  Administer  the  following  sections 
ofTitle23.U.S.C.: 

(29)  201  through  205,  210,  212.  214 
through  218,  (Chapter  2); 

(34)  318  through  321.  inclusive;  and 


(c)  Administer  the  following  laws 
relating  generally  to  highways: 

(1)  Sections  105. 107(c)  through  (e). 
123(a)  and  (b).  124(c),  126(d)  throu^  (g), 
138(c],  140, 142  through  145, 147  through 
154. 167,  and  171,  and  Tide  IV.  as 
amended  (as  it  relates  to  matters  within 
the  primary  responsibility  of  the  Federal 
Highway  Administrator),  of  the  Surface 
Transportation  Assistance  Act  of  1978, 
Pub.  L  95-599,  92  Stat.  2689;  and 


sections  502-504.  Titie  V,  of  the 
Highway  Revenue  Act  of  197a 

(2)  Sections  103. 104, 111(b),  128(b), 
131, 135, 136. 141. 147. 149. 154, 158 
Umiugh  161, 163, 203. 206. 401.  and  402  of 
the  Federal-Aid  Highway  Act  of  1973.  as 
amended  (Pub.  L.  93-87,  87  Stat.  250; 
Pub.  L  93-643.  86  Stat.  2281). 

(20)  Sections  103(e).  105(a)  through  (g). 
106(a).  and  (b).  110(b).  114(d).  117(f). 
120(c)  and  (d),  123(g)  and  (i).  133(f).  134. 
136, 137, 139  through  145, 146(b).  147(c). 
149(a)  tiirough  (f).  (h).  (i).  (k).  151  through 
157. 164.  and  208  of  die  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987  (Pub.  L 100-17, 
101  Stat.  132). 


(i)  [Reserved] 

•  •       •       •       * 

(q)  Carry  out  the  functions  vested  in 
the  Secretary  by  section  5  (as  it  relates 
to  bridges,  other  than  railroad  bridges, 
not  over  navigable  waters),  and  section 
8(a)  (as  it  relates  to  all  bridiges  odier 
than  railroad  bridges)  of  the 
International  Bridge  Act  of  1972  (Pub.  L 
92-434,  86  Stat.  731). 

•  •        •        *        • 

(s)  Exercise  the  authority  vested  in  the 
Secretary  by  sections  101, 118, 120(b), 
123  and  124  of  the  Federal-Aid  Highway 
Amendments  of  1974  (Pub.  L  93-643. 
January  4. 1975,  88  Stat  2281). 
***** 

(v)  Carry  out  the  functions  vested  in 
the  Secretary  by  the  Commercial  Motor 
Vehicle  Safety  Act  of  1986.  Titie  XII  of 
Pub.  L  99-570, 100  Stat  3207-170. 
***** 

(cc)  Prescribe  regulations,  as 
necessary,  at  Parts  24  and  25  of  this  titie, 
to  implement  Pub.  L  91-646, 84  Stat. 
1894.  and  any  amendments  thereto,  as 
appropriate,  in  coordination  with  the 
Assistant  Secretary  for  Policy  and 
International  Affairs,  and  carry  out  all 
other  functions  vested  in  the  Secretary 
by  the  Uniform  Relocation  Assistance 
and  Real  Property  Acquisition  Policies 
Act  of  1970.  Pub.  L  91-646,  84  Stat.  1894, 
and  any  amendments  thereto. 

(dd)  [Reserved] 

(ee)  [Reserved] 

Issued  on  April  20, 1988. 

limBumlay, 

Secretary  of  TYansportation. 

(FR  Doc  88-8873  Filed  5-3-88;  8:45  am] 
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Federal  Highway  Administration 

49  CFR  Part  350 

Commercial  Motor  Carrier  Safety 
Assistance  Program;  Technical 
Amendments 

aoency:  Federal  Highway 
Adminisb-ation  (FHWA).  DOT. 

ACTKNC  Final  rule. 

summary:  The  Federal  Highway 
Administration  (FHWA)  is  amending  the 
regulations  contained  in  49  CFR  Part  350 
that  implement  the  Motor  Carrier  Safety 
Assistance  Program  (MCSAP).  The 
technical  amendments  included  in  this 
document  update  the  current  regulations 
to  reflect  current  statutory  authority, 
funding  authorizations,  and  removal  of 
inapplicable  years  and  any  mention  of 
future  fiscal  years. 

EFFECnVE  date:  May  4, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  WiUiam  H.  Nalley,  Office  of  Motor 
Carrier  Safety  Field  Operations,  (202) 
366-2946.  or  Ms.  Julie  A.  White.  Office  of 
Chief  Counsel,  (202)  366-1353,  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.,  E.T.,  Monday 
through  Friday,  except  holidays. 

SUPPLEMENTARY  INFORMATION:  The 

Surface  Transportation  Assistance  Act 
of  1982  (STAA),  Pub.  L  97-424. 96  Stat. 
2097,  codified  in  relevant  part  at  49 
U.S.C.  App.  2301-2304  (1982  and  Supp. 
Ill  1985),  was  signed  by  the  President  on 
January  6. 1983.  This  Act  authorized  the 
Secretary  of  Transportation  to  provide 
grants  to  all  eligible  States  for  die 
development  of  programs  for  the 
enforcement  of  Federal  or  compatible 
State  motor  carrier  safety  regulations. 
The  Motor  Carrier  Safety  Assistance 
Program  (MCSAP).  which  was 
established  under  section  402  of  the 
STAA,  is  an  ongoing  cooperative 
endeavor  between  the  Federal 
Government  and  the  States  to  enforce 
uniform  Federal  and  State  safety  and 
hazardous  materials  transportation 
regulations  applicable  to  commercial 
motor  vehicles  and  their  operators. 

On  August  31, 1983,  a  Notice  of 
Program  Implementation,  interim  final 
rule,  was  published  in  the  Federal 
Register  witii  Docket  No.  MC-108  (46  FR 
39455).  Its  purpose  was  to  establish 
interim  procedures  for  the  MCSAP  until 
the  final  rule  set  forth  the  rationale  for 
the  program,  selected  a  formula 
distribution  as  a  method  of  distributing 
funds,  established  requirement  dates  for 
the  fiscal  year  1984  program  and 
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solicited  public  conunents  to  the  interim 
procedure. 

On  January  27, 1984,  an  amendment  to 
the  interim  final  rule  was  published  in 
the  Federal  Register  (49  FR  3476).  Its 
purpose  was  to  provide  for  discretionary 
redistribution,  by  the  Federal  Highway 
Administrator,  of  appropriated  funds 
unallocated  in  the  Hrst  year  of  the 
MCSAP  for  State  enforcement  plans  that 
demonstrated  a  particular  need  and  to 
request  public  comment.  The  FHWA 
published  a  second  amendment 
providing  for  a  waiver,  upon  request  of 
the  State  matching  share  which  would 
otherwise  be  required  to  be  provided  by 
the  Virgin  Islands,  American  Samoa, 
Guam,  or  the  Commonwealth  of  the 
Northern  Marianas  as  a  condition  of 
their  participation  in  the  MCSAP  and 
requested  pubhc  comments. 

On  September  27, 1984,  the  fmal  rule 
was  published  in  the  Federal  Register 
(49  FR  38134).  The  rule  established  the 
requirements  for  a  grant  program 
whereby  States  could  apply  for  funding 
to  develop  or  implement  a  motor  carrier 
safety  program.  It  specified  the  type  of 
information  applications  must  contain 
and  the  procedures  that  must  be 
followed  in  submitting  the  application 
and  carrying  out  the  program.  The  rule 
provided  a  breakdown  of  the  funding 
distribution  and  examples  of  the  types 
of  costs  incurred  which  would  be 
eligible  for  proportionate 
reimbursement.  ' 

The  present  statutory  reference  is  the 
Surface  Transportation  Assistance  Act 
of  1982  which  authorized  the  grant 
program  through  fiscal  year  1987.  The 
Commercial  Motor  Vehicle  Safety  Act  of 
1986,  Pub.  L  99-570. 100  Stat.  3207-170, 
codified  in  relevant  part  at  49  U.S.C. 
App.  2304  authorized  continuation  of 
spending  through  1991.  The  regulations 
contained  in  49  CFR  Part  350  are  being 
amended  to  reflect  acciuately  the 
current  statutory  authority  for  funding 
authorizations. 

The  FHWA  has  determined  that  this 
document  does  not  contain  a  major  rule 
under  Executive  Order  12291  or  a 
significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  The 
amendment  in  this  document  is 
primarily  technical  in  nature  and  is 
needed  solely  to  update  the  regulations 
to  reflect  current  statutory  authority.  For 
these  reasons  and  since  this  rule 
imposes  no  additional  burdens  on  the 
States  or  other  Federal  agencies,  the 
FHWA  finds  good  cause  to  make  this 
regulation  flnal  without  prior  notice  and 
opportimity  for  comment  and  without  a 
30-day  delay  in  effective  date  under  the 
Administrative  Procedure  Act.  For  the 
same  reasons,  notice  and  opportunity 


for  comment  are  not  required  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
because  it  is  not  anticipated  that  such 
action  would  result  in  the  receipt  of 
useful  information  due  to  the  technical 
nature  of  the  docimient  Accordingly. 
this  final  rule  is  effective  upon 
publication  in  the  Federal  Register. 
Since  this  amendment  makes  no 
substantive  change  to  the  regulation,  a 
full  regulatory  evaluation  is  not 
required.  For  the  same  reason  and  under 
the  criteria  of  the  Regulatory  Flexibility 
Act,  the  FHWA  hereby  certifies  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  49  CFR  Part  350 

Highways  and  roads,  Motor  Carriers. 
Motor  vehicle  safety,  Reporting  and 
recordkeeping  requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.217,  motor  carrier  safety.) 

Issued  on  April  27. 198& 
Robert  E  Fairis. 

Deputy  Adminiatrator,  Federal  Highway 
A  dministration. 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  amends  49  CFR  Part  350 
as  set  forth  below. 

PART  350— COMMERCIAL  MOTOR 
CARRIER  SAFETY  ASSISTANCE 
PROGRAM 

1.  The  authority  citation  for  Part  350  is 
revised  to  read  as  follows: 

Authority:  Sees.  401-404,  Surface 
Transportation  Assistance  Act  of  1982,  Pub. 
L.  97-424,  96  Stat.  2097.  2154  (49  U.S.C  App. 
2301-2304):  Sec.  12014,  Commercial  Motor 
Vehicle  Safety  Act  of  1986,  Pub.  L  99-570, 100 
Stat.  3207-170  (49  U.S.C.  App.  2304)  49  U.S.C. 
3102:  49  U.S.C.  App.  2505:  49  CFR  1.48. 

2.  Section  350.21(e)(2)  is  revised  to 
read  as  follows: 

9350^1    Distributkm  of  funds. 

***** 

(e)  *  •  * 

(2)  Less  than  $225,000.  provided  the 
SEP  supports  that  level  of  funding. 

***** 

(FR  Doc.  88-9769  Filed  5-3-88;  8:45  am] 
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National  Transportation  Safety  Board 
49  CFR  Part  831 

Accident/ Incident  Investigation 
Procedures 

agency:  National  Transportation  Safety 

Board. 

action:  Final  rule. 


SUMMANV:  By  this  revision,  the  Board  is 
adopting  investigation  procedures  for 
accidents  in  the  surface  modes  of 
transportation.  The  revision  consists 
mainly  of  an  extension  of  the  published 
procediures  for  the  field  phase  of  the 
investigation  of  aircraft  accidents  to 
highway,  marine,  pipeline,  and  railroad 
accidents.  The  revisions  will  also 
incorporate  into  the  published  rules 
more  of  the  Board's  statutory  authority 
concerning  investinations. 

EFFECTIVE  date:  June  3, 1988. 
FON  fuhtheii  information  contact: 
John  M  Stuhldreher,  202-382-6540. 
General  Counsel,  National 
Transportation  Safety  Board,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20594. 
supplementary  information:  In  1950, 
the  Civil  Aeronautics  Board  (CAB),  the 
Safety  Board's  predecessor  in  the 
exercise  of  aircraft  accident 
investigation  functions,  first  published 
its  procedural  rules  for  aircraft  accident 
hearings  (15  FR  6440,  September  23, 
1950).  When  the  Safety  Board  was 
formed  in  1967,  it  adopted  the  CAB's 
Rules  of  Procedure  in  Aircraft  Accident 
Investigation  Hearings  (32  FR  7139,  May 
11, 1967).  In  1970,  the  Safety  Board 
issued  rules  for  surface  transportation 
accident  hearings  (35  FR  13574,  August 
26, 1970).  In  1971,  the  Safety  Board 
published  regulations  for  the  field 
investigation  of  aircraft  accidents.  (36 
FR  7139,  March  13, 1971).  This  revision 
will  complete  the  development  and 
implementation  of  rules  for  both 
hearings  and  field  investigations  of 
accidents  in  all  modes  of  transportation. 

In  the  foregoing  rulemakings,  the  CAB 
and  Safety  Board  stressed  that  the  new 
regulatory  provisions  did  not  prescribe 
new  procedures  but  merely  codified 
procedures  which  the  agencies  had 
followed  for  some  time.  Likewise,  these 
amendments  do  not  constitute  a  change 
in  the  Safety  Board's  process  of  accident 
investigation.  The  Safety  Board  in 
surface  investigations  has  followed 
informally  the  published  procedures  for 
aircraft  accident  investigations,  and  this 
revision  will  advise  the  public  of  the 
procedures  the  Safety  Board  has 
employed  for  years  in  surface 
investigations. 

The  references  to  aircraft  are  deleted 
from  section  831.1  which  will  now  make 
Part  831  applicable  to  all  modes  of 
transportation.  Section  831.2  covering 
the  responsibility  of  the  Safety  Board  is 
divided  into  three  paragraphs.  Former 
paragraphs  (a)  and  (b)  of  §  831.2  apply 
to  aviation  and  will  remain  intact  but 
have  been  consohdated  into  a  single 
paragraph,  paragraph  (b)  is  new  and 


.  spells  out  the  Safety  Board's  accident 
investigation  responsibility  for  marine, 

'  pipeline,  rail  and  highway,  and 
paragraph  (c)  sets  forth  the  Board's 
authority  to  investigate  any  other 
transportation  accident,  which,  in 
judgment  of  the  Safety  Board,  is 
catastrophic,  involves  problems  of  a 
reciuTing  character,  or  would  otherwise 
carry  out  the  policy  of  the  Independent 
Safety  Board  Act  of  1974.  The  references 
to  civil  aircraft  in  {  831.4  are  deleted  in 
order  to  extend  these  sections  to  all 
modes  of  transportation.  In  addition,  a 
statement  often  used  by  the  Board  to 
describe  accident  investigations  has 
been  added  to  §  831.4,  namely,  such 
investigations  are  fact  finding 
proceedings  which  are  not  conducted  for 
the  purpose  of  determining  the  rights  or 

'  liabilities  of  any  person,  and  the 
investigations  are  not  subject  to  the 
Administrative  Procedure  Act.  A  new 
section  designated  831.5  has  been  added 
to  reflect  the  statutory  provision  (49 
U.S.C.  1903(A)(1))  respecting  the  priority 
of  Safety  Board  investigations  vis-a-vis 
other  Federal  agencies. 
Former  SS  831.5,  831.6,  831.7,  and 

831.8  have  been  renumbered  831.6,  831.7, 
831.8.  and  831.9,  respectively.  Section 

831.9  which  spells  out  the  authority  of 
Safety  Board  representatives  has  been 
rewritten  and  divided  into  three 
paragraphs.  The  Safety  Board's 

'  statutory  inspection  authority  (49  U.S.C. 
1903(b)(2))  which  applies  to  all  modes  of 
transportation  is  spelled  out  in 

,  paragraph  (a).  An  explicit  reference  to 
medical  and  hospital  records  has  been 
added  to  that  paragraph  to  reflect  the 

.  Safety  Board's  longstanding  treatment  of 
such  information  as  coming  within  the 
ambit  of  the  power  to  inspect  files  and 
records  relevant  to  the  investigation. 
Paragraphs  (b)  and  (c)  of  §  831.9  are 
new  and  they  set  forth  the  Safety 

'  Board's  authority  to  examine  and  lest 
physical  evidence.  The  testing  authority 
is  separated  into  aviation  and  surface 
accidents  because  of  the  differences  in 
that  authority.  Compare  39  U.S.C. 
1441(e)  with  S  1903(B)(2).  In  paragraph 
(c),  the  word  "vessel"  has  been  added  to 
the  statutory  list  of  the  type  of  items  the 
Safety  Board  can  examine  and  test  in 
connection  with  surface  investigations. 
When  the  Safety  Board  sought  and 
Congress  granted  the  authority  to  test 
physical  evidence  in  nonaviation 
investigations,  there  was  no  indication 
of  an  intent  to  exclude  marine  accidents. 
In  addition,  the  Safety  Board  considers 
the  word  "vehicle"  in  the  statute  to 
embrace  vessel.  The  Safety  Board 
believes  that  the  inclusion  of  the  word 


"vessel"  in  the  regulation  is  an 
interpretative  rule,  and  therefore,  does 
not  require  notice  and  comment. 

A  new  provision  designated  as 
S  831.10  has  been  added  to  incorporate 
in  the  regulations  the  Safety  Board's 
existing  authority  (49  U.S.C.  1441(c)  and 
1903(b)(5])  to  order  an  autopsy  or  seek 
other  tests  of  any  person  who  dies  as  a 
result  of  having  been  involved  in  a 
transportation  accident. 

Section  831.11  (formerly  §  831.9)  has 
been  amended  to  add  in  paragraph  (d) 
the  substance  of  section  304(a)  of  the 
Independent  Safety  Board  Act  of  1974. 
as  amended,  which  provides  for  the 
participation  of  other  Federal  agencies 
in  Safety  Board  investigations.  All 
references  to  aircraft  have  been 
/deleted  from  I  831.12  (formeriy 
S  831.10)  to  make  it  applicable  to  all 
modes  of  transportation.  Finally,  former 
§§  831.11  and  831.12  have  been 
renumbered  as  S§  831.13  and  831.14, 
respectively.  The  Safety  Board  wishes  to 
take  this  opportunity  to  encourage 
persons  to  make  use  of  the  provision  in 
§  831.14  for  submitting  proposed 
findings  before  the  Safety  Board 
considers  the  probable  cause.  The 
Safety  Board  welcomes  and  carefully 
considers  proposed  findings  that  are 
filed.  Any  person  who  is  interested  in 
submitting  proposed  findings  in  a  given 
accident  can  obtain  the  deadlines  for 
the  Safety  Board's  receipt  of  such 
findings  from  the  investigator-in-charge. 

Since  the  amendments  to  Part  831  are 
procedural  in  nature  and  an 
interpretative  rule,  notice  and  public 
procedure  hereon  are  not  required. 

Under  the  criteria  of  the  Regulatory 
Flexibility  Act,  the  Safety  Board  has 
determined  that  these  amendments  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  the  amendments  will  not 
impose  a  regulatory  burden  on  any 
entity. 

List  of  Subjects  in  49  CFR  Part  831 

Administrative  practice  and 
procedure,  Aircraft,  Aviation  safety. 
Investigations. 

Accordingly.  49  CFR  Part  831  of  the 
Safety  Board's  rules  is  revised  to  read  as 
follows: 

PART  831— ACCIDENT/INCIDENT 
INVESTIGATION  PROCEDURES 

Sec. 

831.1  Applicability  of  part. 

831.2  Responsibility  of  Board. 

831.3  Authority  of  Directors. 

831.4  Nature  of  investigation. 

831.5  Priority  of  Board  investigations. 

831.6  Request  to  withhold  information. 


Sec. 

831.7  Right  of  representation. 

831.8  Investigator-in-charge. 

831.9  Authority  of  Board  representatives. 

831.10  Autopsies. 

831.11  Parties  to  the  field  investigation. 

831.12  Access  to  and  release  of  wreckage, 
records,  mail,  and  cargo. 

831.13  Flow  and  dissemination  of  accident 
information. 

831.14  Proposed  findings. 

Authority.  Title  Vn.  Federal  Aviation  Act 
of  1958,  as  amended,.  72  Stat.  781.  as  amended 
by  76  Stat.  921  (49  U.S.C.  1441  et  seq.);  and 
the  Independent  Safety  Board  Act  of  1974, 
Pub.  L.  93-«33.  88  Stat.  2166  et  seq..  as 
amended  by  95  Stat.  1065  (49  U.S.C.  1901  et 
seq). 

$831.1    Appncabnity  of  part 

Unless  otherwise  specifically  ordered 
by  the  National  Transportation  Safety 
Board  (Board),  the  provisions  of  this  part 
shall  govern  all  accident  or  incident 
investigations,  conducted  under  the 
authority  of  title  VII  of  the  Federal 
Aviation  Act  of  1958,  as  amended,  and 
the  Independent  Safety  Board  Act  of 
1974.  Rules  applicable  to  accident 
hearings  and  reports  are  set  forth  in  Part 
845. 

§831.2    Responsibility  of  Board. 

(a)  Aviation.  (1)  The  Board  is 
responsible  for  the  organization, 
conduct  and  control  of  all  accident 
investigations  involving  civil  aircraft,  or 
civil  and  military  aircraft,  within  the 
United  States,  its  territories  and 
possessions.  It  is  also  responsible  for 
investigation  of  accidents  which  occur 
outside  the  United  States,  and  which 
involve  U.S.  civil  aircraft  or  civil  and 
military  aircraft,  at  locations  determined 
to  be  not  in  the  territory  of  another  state 
(i.e.,  in  international  waters). 

(2)  Certain  aviation  field 
investigations  are  conducted  by  the 
Federal  Aviation  Administration  (FAA), 
pursuant  to  a  request  to  the  Secretary  of 
the  Department  of  Transportation, 
effective  February  10, 1977  (see 
appendix  to  Part  800  of  this  chapter),' 
but  the  Board  determines  the  probable 
cause  of  such  accidents.  Under  no 
circumstances  shall  investigations 
conducted  by  the  Board  be  considered 
joint  investigations  in  the  sense  of 
sharing  responsibility.  However,  in  the 
case  of  an  accident  or  incident  involving 
civil  aircraft  of  U.S.  registry  or 
manufacture  in  a  foreign  state  which  is  a 
signator  to  Annex  13  to  the  Chicago 
Convention  of  the  International  Civil 


'  The  authority  of  a  repretentative  of  the  Federal 
Aviation  Administration  during  such  Field 
investigations  shall  be  the  same  as  that  of  a  Board 
investigator  under  this  part. 
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Aviation  Organization,  the  state  of 
occurrence  is  responsible  for  the 
investigation.  If  it  occurs  in  a  foreign 
state  which  is  not  botind  by  the 
provisions  of  Annex  13  to  the  Chicago 
Convention,  the  conduct  of  the 
investigation  shall  be  in  consonance 
with  any  agreement  entered  into 
between  the  United  States  and  the 
foreign  state. 

(b)  Surface.  The  Board  is  responsible 
for  the  investigation  of  railroad 
accidents  in  which  there  is  a  fatality, 
substantial  property  damage,  or  which 
involve  a  passenger  train  (see  Part  840 
of  this  Chapter);  major  marine  casualties 
and  marine  accidents  involving  a  public 
and  nonpublic  vessel  or  involving  Coast 
Guard  functions  (See  Part  850  of  this 
Chapter);  highway  accidents,  including 
railroad  grade-crossing  accidents,  which 
it  selects  in  cooperation  with  the  States: 
and  pipeline  accidents  in  which  there  is 
a  fatality  or  substantial  property 
damage. 

(c)  Other  accident  The  Board  is  also 
responsible  for  the  investigation  of  an 
accident  which  occurs  in  connection 
wtih  the  transportation  of  people  or 
property  which,  in  the  judgment  of  the 
Board,  is  cata«trophic.  involves 
problems  of  a  recurring  character,  or 
would  otherwise  carry  out  the  policy  of 
the  Independent  Safety  Board  Act  of 
1974. 


§831.3    Authority  of  Direetora. 

The  Director,  Bureau  of  Accident 
Investigation,  or  the  Director,  Bureau  of 
Field  Operations,  subject  to  the 
provisions  of  §  831.2,  may  order  an 
investigation  into  any  accident  or 
incident. 


§831.4    Nature  of  Investigation. 

Accident  or  incident  investigations 
are  conducted  by  the  Board  in  order  to 
determine  the  facts,  conditions,  and 
circumstances  relating  to  each  accident 
or  incident  and  the  probable  cause 
thereof  and  to  ascertain  measures  which 
will  best  tend  to  prevent  similar 
accidents  or  incidents  in  the  future.  The 
investigation  includes  the  field 
investigation,  report  preparation,  and, 
where  ordered,  the  public  hearing. 
Accident  investigations  are  factfinding 
proceedings  with  no  formal  issues  and 
no  adverse  parties  and  are  not  subject 
to  the  provisions  of  the  Administrative 
Procedure  Act  (Pub.  L.  89-554,  80  Stat. 
384  (5  U.S.C.  554  et  seq.)].  Such 
investigations  are  not  conducted  for  die 
purpose  of  determining  the  rights  or 
liabilities  of  any  person. 


S831.S    Prtertty  Of  Board  kivastigattona. 

Any  investigation  of  an  accident 

(except  marine)  •  conducted  by  the 
Safety  Board  shall  have  priority  over  all 
other  investigations  of  such  accident 
conducted  by  other  Federal  agencies. 
The  Safety  Board  shall  provide  for  the 
appropriate  participation  by  other 
Federal  agencies  in  any  such 
investigation,  except  that  such  agencies 
may  not  participate  in  the  Safety 
Board's  determination  of  the  probable 
cause  of  the  accident.  Nothing  in  this 
section  impairs  the  authority  of  other 
Federal  agencies  to  conduct 
investigations  of  an  accident  under 
applicable  provisions  of  law  or  to  obtain 
information  directly  from  parties 
involved  in,  and  witnesses  to,  the 
transportation  accident.  The  Safety 
Board  and  other  Federal  agencies  shall 
assure  that  appropriate  information 
obtained  or  developed  in  the  course  of 
their  investigations  is  exchanged  in  a 
timely  manner. 

§831.6    Raquast  to  withhold  Information. 

Any  person  may  make  written 
objection  to  the  public  disclosure  of 
information  contained  in  any  report  or 
document  filed,  or  of  information 
obtained  by  the  Board,  stating  the 
groimds  for  such  objection.  The  Board, 
on  its  own  initiative  or  if  such  objection 
is  made,  may  order  such  information 
withheld  from  public  disclosure  when,  in 
its  judgment,  the  information  can  be 
withheld  under  the  provisions  of  an 
exemption  to  the  Freedom  of 
Information  Act  (Pub.  L  93-502. 
amending  5  U.S.C.  552)  and  its  release  is 
not  found  to  be  in  the  public  interest 
(see  Part  801). 

§  831 .7    Right  of  represantation. 

Any  person  interrogated  by  an 
authorized  representative  of  the  Board 
during  the  field  investigation  shall  be 
accorded  the  right  to  be  accompanied, 
represented,  or  advised  by  counsel  or  by 
any  other  duly  qualified  representative. 

§831.8    lnvaatlgator-ln-cliarga. 

The  designated  investigator-in-charge 
organizes,  conducts,  and  controls  the 
field  phase  of  investigation.  He  shall 
assume  responsibihty  for  the 
supervision  and  coordination  of  all 
resources  and  of  the  activities  of  all 
personnel,  both  Board  and  non-Board, 
involved  in  the  onsite  investigation. 


*  The  joint  regulations  of  the  Board  and  Coast 
Guard  for  the  investigation  of  marine  casualties  are 
set  forth  in  Part  850  of  this  Chapter. 


§831 J    Authority  of  Board 
rapraaantatlvaak 

(a)  General.  Any  employee  of  the 
Board,  upon  presenting  appropriate 
credentials  is  authorized  to  enter  any 
property  wherein  a  transportation 
accident  has  occurred  or  wreckage  from 
any  such  accident  is  located  and  do  all 
things  necessary  for  proper 
investigation.  Upon  demand  of  an 
authorized  representative  of  the  Board 
and  presentaticm  of  credentials  issued  to 
such  representative,  any  Government 
agency,  or  person  having  possession  or 
control  of  any  transportation  vehicle  or 
component  thereof,  any  faciUty, 
equipment,  process  or  controls,  relevant 
to  the  investigation,  or  any  pertinent 
records  and  memoranda,  including  all 
documents,  papers,  medical  files, 
hospital  records,  and  correspondence 
now  or  hereafter  existing  and  kept  or 
required  to  be  kept  shall  forthwith 
permit  inspection,  photographing,  or 
copying  thereof  by  such  authorized 
representative  for  the  purpose  of 
investigating  an  aircraft  accident/ 
incident,  other  accident,  overdue 
aircraft,  study,  or  investigation 
pertaining  to  safety  or  the  prevention  of 
accidents.  Authorized  representatives  of 
the  Board  may  interrogate  any  person 
having  knowledge  relevant  to  an  aircraft 
accident/incident,  other  accident 
overdue  aircraft,  study,  or  special 
investigation. 

(b)  Aviation.  Any  employee  of  the 
Board  upon  presenting  appropriate 
credentials  is  authorized  to  examine  and 
test  to  the  extent  necessary  any  civil 
aircraft,  aircraft  engine,  propeller, 
appliance,  or  property  aboard  an 
aircraft  involved  in  an  accident  in  air 
commerce. 

(c)  Surface.  (1)  Any  employee  of  the 
Board,  upon  presenting  appropriate 
credentials,  is  authorized  to  test  or 
examine  any  vehicle,  vessel,  rolling 
stock,  track,  pipeline  component,  or  any 
part  of  any  such  item  when  such 
examination  or  testing  is  determined  to 
be  required  for  purposes  of  such 
investigation. 

(2)  Any  examination  or  testing  shall 
be  conducted  in  such  a  manner  so  as  not 
to  interfere  with  or  obstruct 
unnecessarily  the  transportation 
services  provided  by  the  owner  or 
operator  of  such  vehicle,  vessel,  rolling 
stock,  track,  or  pipehne  component,  and 
shall  be  conducted  in  such  a  manner  so 
as  to  preserve,  to  the  maximum  extent 
feasible,  any  evidence  relating  to  the 
transportation  accident,  consistent  with 
the  needs  of  the  investigation  and  with 
the  cooperation  of  such  owner  or 
operator. 
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§831.10    Autopsiea. 

The  Board  is  authorized  to  obtain, 
with  or  without  reimbursement,  a  copy 
of  the  report  of  autopsy  performed  by 
State  or  local  ofHcials  on  any  person 
who  dies  as  a  result  of  having  been 
involved  in  a  transportation  accident 
within  the  jurisdiction  of  the  Board.  The 
investigator-in-charge,  on  behalf  of  the 
Board,  may  order  an  autopsy  or  seek 
other  tests  of  such  persons  as  may  be 
necessaiy  to  the  investigation,  provided 
that  to  the  extent  consistent  with  the 
needs  of  the  accident  investigation, 
provisions  of  local  law  protecting 
religious  beliefs  with  respect  to 
autepsies  shall  be  observed. 

§831.11    Partlaa  to  fha  fMd  invMtigation. 

(a)  The  investigator-in-charge  may,  on 
behalf  of  the  Director,  Bureau  of 
Accident  Investigation,  or  the  Director. 
Bureau  of  Field  Operations,  designate 
parties  to  participate  in  the  field 
investigation.  Parties  to  the  field 
investigation  shall  be  limited  to  those 
persons,  government  agencies, 
companies,  and  associations  whose 
employees,  functions,  activities,  or 
products  were  involved  in  the  accident 
or  incident  and  who  can  provide 
suitable  qualified  technical  personnel  to 
actively  assist  in  the  field  investigation. 

(b)  Participants  in  the  field 
investigation  shall  be  responsive  to  the 
direction  of  the  appropriate  Board 
representative  and  may  be  relieved  from 
participation  if  they  do  not  comply  with 
their  assigned  duties  or  if  they  conduct 
themselves  in  a  manner  prejudicial  to 
the  investigation. 

(c)  No  party  to  the  field  investigation 
designated  under  §  831.9(a)  shall  be 
represented  by  any  person  who  also 
represents  claimants  or  insurers.  Failure 
to  comply  with  this  provision  shall 
result  in  loss  of  status  as  a  party. 

(d)  Section  701(g)  of  the  Federal 
Aviation  Act  of  1985.  as  amended. 
|HX)vides  for  the  appropriate 
participation  of  the  Administrator  in 
Board  investigations,  and  section  304(a] 
of  the  Independent  Selety  Board  Act  of 
1974,  as  amended,  provides  for  tlte 
appropriate  participation  of  other 
Federal  agencies  in  Board 
investigations.  Thus,  components  of  the 
Department  of  TFansportation.  and. 
when  appropriate,  other  Federal 
agencies,  wiU  oormally  be  a  party  to 
field  investigations  and  will  have  the 
same  rights  and  privileges  and  be 
subject  to  the  same  limitations  as  other 
parties. 


§831.12   Accaaa  to  and  rafaasa  of 
wrackaga,  racorda,  maH.  and  cargo. 

(a)  Only  the  Board's  accident 
investigation  personnel  and  persons 


authorized  by  the  investigator-in-charge, 
the  Director,  Bureau  of  Accident 
Investigation,  or  the  Director,  Bureau  of 
Field  Operations  to  participate  in  any 
particular  investigation,  examination  or 
testing  shall  be  permitted  access  to 
wreckage,  records,  mail  or  cargo  which 
is  in  the  Board's  custody. 

(b)  Wreckage,  records,  mail,  and 
cargo  in  the  Board's  custody  shall  be 
released  by  an  authorized 
representative  of  the  Board  when  it  is 
determined  that  the  Board  has  no  further 
need  of  such  wreckage,  mail,  cargo,  or 
records. 

§831.13    Fkmanddlssaminatlonof 
accident  kifbnnatlort. 

(a)  Release  of  information  during  the 
field  investigation,  particularly  at  the 
accident  scene,  shall  be  limited  to 
factual  developments,  and  shall  be 
made  only  through  the  Board  Member 
present  at  the  accident  scene,  the 
representative  of  the  Board's  Office  of 
Public  Affairs,  or  the  investigator-in- 
charge. 

(b)  AH  information  concerning  the 
accident  or  incident  obtained  by  any 
personnel  participating  in  the  field 
investigation  shall  be  passed  to  the 
investigator-in-charge.  tfaroogh 
appropriate  channels.  Upon  approval  of 
the  investigator-in-charge,  parties  to  the 
investigation  may  relay  to  their 
respective  organization  information 
which  is  necessary  for  purposes  of 
prevention  or  remedial  action.  Under  no 
circumstances  shall  accident 
infonnatioB  be  released  to.  or  discussed 
with,  unauthorized  persons  whose 
knowledge  thereof  might  adversely 
affect  the  investigation. 

§831.14    Propoaad  findinga. 

Any  person.  Government  agency, 
company,  or  association  whose 
empbyees,  functions,  activities,  or 
products  were  involved  in  an  accident 
under  investigation  may  submit  to  the 
Board,  prior  to  iti  consideration  of 
probable  cause,  proposed  findings  to  be 
drawn  from  the  evidence  produced 
during  the  course  of  the  accident 
investigation,  a  proposed  probable 
cause,  and  proposed  safety 
recommendations  designed  to  prevent 
future  accidents. 

Signed  at  Wasfaington.  DC  on  this  12th  day 
of  April.  1968. 
JimBumeit, 
Chairman. 
[FR  Doc.  88-9870  Filed  5-3-88;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1143  and  1150 

(Ex  Parte  No.  4711 

Commisston  Proceedings;  FMngs  of 
Pleadings,  Applications,  etc.;  Copy 
Re<|tjirenients 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Final  rules:  Correction. 

SUMNIAIIY:  The  Commission  adopts  rules 
to  specify  a  uniform  number  of  copies  of 
pleadings  and  other  documents  to  be 
filed  in  Commission  proceedings.  The 
number  of  required  copies  now  ranges 
from  1  to  24.  The  Commission  has 
determined  that  in  most  proceedings  it 
requires  an  original  and  10  copies  of 
each  pleading,  application  or  other 
document  to  ensure  that  sufficient 
copies  are  available  for  its  use.  Hie 
Commission's  final  rule  was  published 
in  the  Federal  Re^ster  on  March  29, 
1988  at  53  FR  100^.  This  notice  corrects 
the  authority  citations  that  were  listed 
.  for  49  CFR  Parts  1143  and  1150. 

EFFECfWE  date:  May  4. 1988. 

FOR  FUHTHER  INFOMMATION  CONTACT 

Suzanne  Higgins  O'Malley:  (202)  275- 
7292;  (TDD  for  hearing  impaired:  (202) 
275-1721). 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects 

49  CFR  Part  1143 

Administrative  practice  and 
procedure.  Buses.  Inteigovernmental 
relations. 

49  CFR  Part  1150 

Administrative  practice  and 
procedure.  Railroads. 

PARTI  143-(CORflECTED] 

1.  The  audiority  citation  for  49  CFR 
Part  1143  is  revised  to  read  as  follows: 

Authority:  49  U.S.C  10321,  llSOl(e)  and  5 
U.S.C.  553. 

PART  11S0-(C0RRECTE01 

2.  The  authority  citation  for  49  CFR 
Part  1150  correctly  continues  to  read  as 
follows: 

Antbaritr  48  U.S.C.  10321, 10901  and  10605; 
5  U.S.C.  553  and  559. 
Norata  R.  McGee, 

Secretary. 

(FR  Doc.  88-9838  Filed  5-3-88;  8:45  am] 
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Proposed  Rules 


Federal  Register 

Vol.  53.  No.  86 
Wednesday.  May  4.  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  tfie  rule 
making  prior  to  the  adoption  of  tfie  final 
rules. 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Parts  953  and  958 

Expenses  and  Assessment  Rates  for 
Specified  Marketing  Orders 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
authorize  expenditures  and  establish 
assessment  rates  under  Marketing 
Orders  953  and  958  for  the  1968-89  nscal 
period  established  for  each  order.  Funds 
to  administer  these  programs  are 
derived  from  assessments  on  handlers. 

DATE  Comments  must  be  received  by 
May  16, 1966. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Division.  AMS,  USDA.  P.O. 
Box  96456,  Room  2085-S.  Washington. 
DC  20090-6456.  Comments  should 
reference  the  date  and  page  number  of 
this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 

RM  FURTHER  INFORMATION  CONTACT: 

Robert  F.  Matthews.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA.  P.O. 
Box  96456.  Room  2525-S.  Washington. 
DC  20090-6456.  telephone  202-447-2431. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  proposed  under  Marketing  Order  Nos. 
953  [7  CFR  Part  953]  and  958  [7  CFR  Part 
958],  regulating  the  handling  of  potatoes 
grown  in  Southeastern  States  and 
onions  grown  in  Idaho-Eastern  Oregon. 
Both  orders  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674]. 
hereinafter  referred  to  as  the  Act. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 


Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  ot  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  60  handlers 
of  Southeastern  potatoes  and  30 
handlers  of  Idaho-Eastern  Oregon 
onions,  under  these  marketing  orders 
and  approximately  160  potato  producers 
and  340  onion  producers.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.2]  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  the  handlers  and  producers 
may  be  classified  as  small  entities. 

Each  marketing  order  requires  that  the 
assessment  rate  for  a  particular  fiscal 
period  shall  apply  to  all  assessable 
commodities  handled  from  the  beginning 
of  such  period.  An  annual  budget  of 
expenses  is  prepared  by  each 
administrative  committee  and  submitted 
to  the  Department  of  Agriculture  for 
approval.  The  members  of 
administrative  committees  are  handlers 
and  producers  of  the  regulated 
commodities.  They  are  familiar  with  the 
committee's  needs  and  with  the  costs  for 
goods,  services  and  personnel  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  appropriate  budgets.  The 
budgets  are  formulated  and  discussed  in 
public  meetings.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
each  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  the  commodity.  Because 


that  rate  is  applied  to  actual  shipments, 
it  must  be  established  at  a  rate  which 
will  produce  sufficient  income  to  pay  the 
committee's  expected  expenses. 
Recommended  budgets  and  rates  of 
assessment  are  usually  acted  upon  by 
the  committees  before  the  season  starts, 
and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  budget  and 
assessment  rate  approvals  must  be 
expedited  so  that  the  committees  will 
have  funds  to  pay  their  expenses. 

The  Southeastern  Potato  Committee 
met  on  April  14, 1988,  and  unanimously 
recommended  a  1988-89  budget  of 
$11,000.  The  proposed  budget  is  $1,000 
more  than  last  year  due  to  an  office     • 
salary  increase.  The  recommended 
assessment  rate  is  one  cent  per 
hundredweight,  twice  last  year's  rate  to 
allow  adequate  reserves  in  times  of 
shortfalls  in  production.  Based  on 
anticipated  fresh  shipments  of  an 
estimated  1.4  million  hundredweight  the 
recommended  rate  of  assessment,  along 
with  reserve  and  interest  income,  should 
provide  adequate  funds  for  program 
operations. 

The  Idaho-Eastern  Oregon  Onion 
Committee  met  on  April  13, 1988  and 
unanimously  recommended  a  1988-89 
budget  of  $1,038,500  and  an  assessment 
rate  of  nine  centtf'per  hundredweight. 
About  80  percent  of  the  budget  or 
$829,267  is  to  fund  production  research, 
domestic  promotion  and  advertising, 
and  export  development  activities. 
Funds  for  all  three  areas  have  been 
increased  over  last  year,  for  a  total 
increase  of  $191,967.  The  administrative 
portion  of  the  budget,  $132,724  is  up 
$27,129  frtim  last  year.  A  new  item,  that 
was  not  listed  in  the  1987-88  budget  is 
$25,000  for  capital  improvements.  This  is 
to  purchase  a  new  computer  system, 
carpeting  and  furniture  for  the  office. 
The  recommended  assessment  rate  of 
nine  cents  per  hundredweight  is 
unchanged  from  that  established  in 
recent  years.  The  combined  expected 
assessment  income  of  $648,000  added  to 
approximately  $27,500  in  interest  and 
$363,000  from  the  reserve,  would  be 
adequate  to  cover  budgeted  expenses. 
At  the  end  of  the  1988-69  fiscal  period, 
estimated  reserves  will  be  $125,000,  well 
within  the  marketing  order  limitations  of 
one  year's  budgeted  expenses. 

While  this  proposed  action  wotild 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 


uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  significantly  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  orders.  Therefore,  the 
Administrator  of  AMS  has  determined 
that  this  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of 
less  than  30  days  is  appropriate  because 
the  budget  and  assessment  rate 
approvals  for  both  programs  need  to  be 
expedited  The  committee  needs  to  have 
su^icient  funds  to  pay  their  expenses 
which  are  incurred  on  a  continuous 
basis. 

List  of  Subjects  in  7  CFR  Parts  953  and 
B58 

Maficeting  agreements  and  orders, 
potatoes  (Virginia,  North  Carolma), 
onions  (Idaho,  Oregon). 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  §§953.245 
and  §§  958.232  be  added  as  follows: 

Note:  These  sections  will  not  appear  in  the 
Code  of  Federal  Regulations. 

1.  The  authority  citation  for  bofli  7 
CFR  Parts  953  and  958  continues  to  read 
as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  New  S§  953.245  and  §§  956.232  are 
added  to  read  as  follows: 

PART  953— IRISH  POTATOES  GROWN 
IN  SOUTHEASTERN  STATES 

§953.245    Expanses  and  aMMsment  rate. 

Expenses  of  $11,000  by  the 
Southeastern  Potato  Committee  are 
authorized  and  an  assessment  rate  of 
$OXn.  per  hundredweight  of  potatoes  is 
established  for  the  fiscal  period  ending 
May  31, 1989.  Unexpended  funds  may  be 
carried  over  as  a  reserve. 

PART  956— ONIONS  GROWN  IN 
CERTAIN  DESIGNATED  COUNTIES  IN 
IDAHO  AND  MALHEUR  COUNTY.  OR 

§958.232    Expanses  and  assessmant  rata. 

Expenses  of  ilX)38.500  by  the  Idaho- 
Eastern  Oregon  Onion  Committee  are 
authorized,  and  an  assessment  rate  of 
$0.09  per  hundredweight  of  assessable 
onions  is  established  for  the  fiscal 
period  ending  June  3a  1969. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 


Dated:  April  29. 1988. 
RotMft  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetabk 
Division,  Agricultural  MarkeUagSenrice. 
[FR  Doc.  88-9913  Filed  S-3-68;  a-45  am) 
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7  CFR  Part  1040 
[Docket  No.  AO-225-A39] 

MHk  In  the  Southern  Michigan 
Marlceting  Area;  Hearing  on  Proposed 
Amendments  to  Tentattve  Marlceting 
Agreement  and  Order 

AOCNCV:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Notice  of  public  hearing  on 

proposed  rulemaking. 

SUMMARY:  The  hearing  is  being  held  to 
consider  changes  in  the  Southern 
Michigan  order  proposed  by  four  dairy 
farmer  cooperatives. 

The  cooperatives'  proposals  would 
change  the  location  adjustment 
provisions  to  replace  the  current  seven 
pricing  zones  with  three  zones,  and 
increase  the  rate  of  adjustment  at  plants 
outside  the  zones  bom  one  cent  to  2.25 
cents  per  hundredweight  per  10  miles  or 
fraction  thereof.  The  location 
adjustments  apply  to  Class  I  milk  prices 
to  handlers  and  to  uniform  prices  to 
producers. 

Under  another  proposal,  handlers 
would  pay  to  producers  or  their 
cooperatives  a  10-cent  per 
hundredweight  direct  delivery 
differential  for  producers  milk  direct- 
shipped  from  farms  to  pool  plants 
located  in  Macomb,  Oakland  and 
Wayne  Counties.  Currently,  two  direct 
delivery  diiferentials  (four  cents  and  ten 
cents)  apply  in  portions  of  Wayne  and 
Oakland  Counties.  Another  proposal 
would  change  from  0.113  to  0.115  times 
the  butter  price  as  the  factor  used  for 
computing  the  butterfat  differential. 

The  cooperatives  claim  the  proposed 
changes  are  needed  to  reflect  current 
marketing  conditions. 
DATE:  The  hearing  will  convene  at  9:00 
8  m.  on  May  24, 1988. 
ADDRESS:  The  hearing  will  be  held  at  the 
Ramada  Inn-Airport,  8270  Wickham 
Road,  Romulus,  Michigan  48174  (313) 
729-6300. 
FOR  FURTHER  INFORMATION  CONTACT: 

Richard  A.  Glandt  Marketing  Specialist. 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  Room  2968,  South 
Building,  P.O.  Box  96456,  Washington. 
DC  20090-4456.  (202)  447-4829. 
SUPPLEMENTARY  INFORMATION:  This 

administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 


Title  5  of  the  United  States  Code  and. 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

Notice  is  hereby  given  of  a  public 
hearing  to  be  held  at  the  Ramada  Inn- 
Airport.  8270  Wickham  Road,  Romulus. 
Michigan  48174  (313)  729-630a 
beginning  at  9:00  a.m.,  on  May  24. 1988. 
with  respect  to  proposed  amendments  to 
the  tentative  marketing  agreement  and 
to  the  order  regulating  the  handling  of 
milk  in  the  Southern  Michigan  marketing 
area. 

The  hearing  is  called  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  the  applicable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  Part  900). 

The  purpose  of  the  hearing  is  to 
receive  evidence  with  respect  to  the 
economic  and  marketing  conditions 
which  relate  to  the  proposed 
amendments,  hereinafter  set  forth,  and 
any  appropriate  modifications  thereof, 
to  the  tentative  marketing  agreement 
and  to  the  order. 

Actions  under  the  Federal  milk  order 
program  are  subject  to  the  "Regulatory 
Flexibility  Act"  (Pub.  L  96-354).  This 
Act  seeks  to  ensure  that,  within  the 
statutory  authority  of  a  program,  the 
regulatory  and  information  requirements 
are  tailored  to  the  size  and  nature  of 
small  businesses.  For  the  purpose  of  the 
Federal  order  program,  a  small  business 
will  be  considered  as  one  which  is 
independently  owned  and  operated  and 
which  is  not  dominant  in  its  field  of 
operation.  Most  parties  subject  to  a  milk 
order  are  considered  as  a  small 
business.  Accordingly,  interested  parties 
are  invited  to  present  evidence  on  the 
probable  regulatory  and  informational 
impact  of  the  hearing  proposals  on  small 
businesses.  Also,  parties  may  suggest 
modifications  of  these  proposals  for  the 
purpose  of  tailoring  their  apphcability  to 
small  businesses. 

List  of  Subjects  in  7  CFR  Part  1M9 

Milk  marketing  orders.  Milk.  Dairy 
products. 

PART  1040— [AMENDED] 

The  authority  citation  for  7  CFR  Part 
1040  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat  31.  as 
amended;  7  U.S.C.  601-674. 

The  proposed  amendments,  as  set 
forth  below,  have  not  received  the 
approval  of  the  Secretary  of  Agriculture. 

Proposed  by  Michigan  Milk  Producers 
Association,  Independent  Cooperative 
Milk  Producers  Association,  National 
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Farmers  Organization,  Inc.,  and 
Southern  Milk  Sales,  Inc.: 

Proposal  No.  1 

§1040.52    [AfiMndwt] 

In  §  1040.52,  revise  paragraph  (a)(1)  to 
read  as  follows: 

(a)  *  *  * 

(1)  Zone  rates.  For  a  plant  located 
within  the  following  described  territory, 
including  the  cities  located  therein,  the 
applicable  zone  rates  shall  be  as 
follows: 

Michigan  Counties 

Zone  I^No  Adjustments 

Clinton,  Genesee,  Gratiot,  Hillsdale, 
Huron,  Ingham,  Jackson,  Lapeer, 
Lenawee,  Livingston,  Macomb,  Monroe, 
Oakland,  Saginaw,  Sanilac,  St.  Clair, 
Shiawassee,  Tuscola,  Washtenaw  and 
Wayne. 

Bay  (except  Gibson,  Mount  Forest, 
Pinconning,  Garfield  and  Fraser 
Townships). 

Zone  II— 5  Cents 

Allegen,  Barry,  Berrien,  Branch, 
Calhoun,  Cass,  Eaton,  Ionia,  Kalamazoo, 
Kent,  Montcalm,  Muskegon,  Ottawa,  St. 
Joseph  and  Van  Buren. 

Zone  III— 7  Cents 

Bay  (all  townships  excluded  from 
Zone  I),  Alcona,  Alpena,  Antrim, 
Arenac,  Benzie,  Charlevoix,  Cheboygan, 
Clare,  Crawford,  Emmet,  Gladwin, 
Grand  Traverse,  Isabella,  Iosco,       i 
Kalkaska,  Lake,  Leelanau,  Manistee] 
Mason,  Missaukee,  Mecosta,  Midland, 
Montmorency,  Newago,  Oceana,      i 
Ogemaw,  Osceola,  Oscoda,  Otsego,  | 
Presque  Isle,  Roscommon  and  Wexford. 


Proposal  No.  2 

91040.52    [AmwKtod] 

Amend  \  1040.52(a)(2)  by  changing 
"one  cent"  to  "2.25  cents." 

Proposal  No.  3 

§1040.75    [AmMKted] 

Amend  S  1040.75  by  removing  am 
reserving  paragraph  (a)(2)  and  revising 
paragraph  (a)(3]  to  read  as  follows: 

(a)  •  •  * 

(3)  Shall  add  not  less  than  10  cents  per 
hundredweight  with  respect  to  milkl 
received  &om  producers  and  | 

cooperative  associations  pursuant  to 
§  1040.9(c)  at  a  pool  plant  located  within 
the  Michigan  counties  of  Macomb, 
Oakland,  and  Wayne. 


Proposal  No.  4 

§1040.74    [AfiMfMied] 

Amend  §  1040.74  by  changing  "0.113" 
to  "0.115". 

Proposed  by  the  Dairy  Division, 
Agricultural  Marketing  Service: 

Proposal  No.  5 

Make  such  changes  as  may  be 
necessary  to  make  the  entire  marketing 
agreement  and  the  order  conform  with 
any  amendments  thereto  that  may  result 
from  this  hearing. 

Copies  of  this  notice  of  hearing  and 
the  order  may  be  procured  from  the 
Market  Administrator,  Marvin  Baumer, 
2684  W.  Eleven  Mile  Road,  Berkley, 
Michigan  48072,  or  from  the  Hearing 
Clerk,  Room  1079,  South  Building, 
United  States  Department  of 
Agriculture,  Washington,  DC  20250,  or 
may  be  inspected  there. 

Copies  of  the  transcript  of  testimony 
taken  at  the  hearing  will  not  be 
available  for  distribution  through  the 
Hearing  Clerk's  Office.  If  you  wish  to 
purchase  a  copy,  arrangements  may  be 
made  with  the  reporter  at  the  hearing. 

From  the  time  that  a  hearing  notice  is 
issued  and  until  the  issuance  of  a  final 
decision  in  a  proceeding,  Department 
employees  involved  in  the  decisional 
process  are  prohibited  from  discussing 
the  merits  of  the  hearing  issues  on  an  ex 
parte  basis  with  any  person  having  an 
interest  in  the  proceeding.  For  this 
particular  proceeding,  the  prohibition 
applies  to  employees  in  the  following 
organizational  units: 
Office  of  the  Secretary  of  Agriculture 
Office  of  the  Administrator,  Agricultural 

Marketing  Service 
Office  of  the  General  Counsel 
Dairy  Division,  Agricultural  Marketing 

Service  (Washington  office  only) 
Office  of  the  Market  Administrator, 

Southern  Michigan  Marketing  Area 

Procedural  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 

Signed  at  Washington,  DC,  on  April  29, 
1988. 

J.  Patrick  Boyle. 

Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  8S-4916  Filed  5-^-88;  8:45  am] 
MLLNta  CODE  3410-02-M 


Farmers  Home  Administration 
7  CFR  Part  1980 

Business  and  industrial  Guaranteed 
LxMin  Program 

agency:  Fanners  Home  Administration. 
USDA. 


action:  Proposed  rule. 


summary:  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
revise  its  regulations  governing  eligible 
and  ineligible  loan  purposes  relating  to 
Business  and  Industrial  (B&I)  loans. 
Existing  B&I  regulations  prohibit 
assistance  for  agricultural  production, 
subject  to  certain  exceptions.  FmHA 
proposes  to  reduce  the  hst  of  exceptions 
to  avoid  duplication  of  effort. 

DATES:  Written  comments  must  be 
received  on  or  before  June  3, 1988. 

ADDRESSES:  Submit  written  comments, 
in  duplicate,  to  the  Office  of  the  Chief. 
Directives  and  Forms  Management 
Branch,  Farmers  Home  Administration. 
USDA.  Room  6348  South  Agriculture 
Building,  14th  and  Independence 
Avenue  SW.,  Washington.  DC  20250.  All 
written  comments  made  pursuant  to  this 
request  will  be  available  for  public 
inspection  during  regular  working  hours 
at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT 

Lawrence  Bowles,  Loan  Specialist, 
Business  and  Industry  Division,  Room 
6321-S,  Farmers  Home  Administration, 
USDA,  14th  and  Independence  Avenue 
SW.,  Washington,  DC  20250,  Telephone: 
(202)  475-3811. 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1  which 
implements  Executive  Order  12291,  and 
has  been  determined  "nonmajor".  This 
action  will  not  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  enterprises  based  in  the  United  States 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

Environmental  Impact  Statement 

This  dociunent  has  been  reviewed 
accordmg  to  7  CFR  Part  1940,  Subpart  G, 
"Environmental  Program."  It  is  the 
determination  of  FmHA  that  the 
proposed  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969,  PubUc  Law  91-190,  an 
Environmental  Impact  Statement  is  not 
required. 


Intergovernmental  Review 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  number  10.422  and  is  subject  to 
the  provisons  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials  (7  CFR  Part  3015,  Subpart  V.  48 
FR  29112,  June  24, 1983); 

Discussion  of  Proposed -Rule 

Under  existing  B&I  program 
.regulations,  FmHA  may  not  guarantee 
loans  for  agricultural  production 
activities.  Such  activities  are  assisted 
through  other  programs  of  FmHA 
(Farmer  Programs)  which  utilize  human 
and  other  resources  especially  suited  for 
assistance  to  the  agricultural  production 
sector.  There  are  several  exceptions  to 
the  exclusion  of  agricultural  production 
from  B&I  assistance.  One  of  these 
exceptions  is  for  commercial  custom 
feedlots. 

Commercial  custom  feedlot  activities 
are  clearly  a  part  of  agricultural 
production.  TTiere  is  no  legislative 
authority  supporting  the  exception 
permitting  B&I  assistance. 

Additionally,  FmHA  experience  with 
loans  in  this  area  has  not  been 
Satisfactory.  Since  1976,  there  have  been 
19  feedlot  loan  applications  or 
preapplications  submitted.  Of  the  19, 13 
were  either  withdrawn  or  rejected,  often 
after  considerable  expenditure  of  scarce 
FmHA  resources.  Six  loans  have  been 
guaranteed  since  1976.  Of  those,  only 
one  remains  active.  All  five  others  have 
been  closed  out,  one  having  failed. 

For  these  reasons.  FmHA  proposes  to 
delete  the  exception  for  commercial 
custom  feedlots,  7  CFR  1980.411(a)(9), 
and  make  necessary  technical  and 
conforming  amendments  to  subpart  E  of 
Part  1980. 

List  of  Subjects  in  7  CFR  Part  1980 

.   Loan  programs — business  and 
industry.  Rural  development  assistance. 
Rural  areas. 

Therefore,  Title  7,  Chapter  XVIII  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  1980-GENERAL 

1.  The  authority  citation  for  Part  1980 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989:  7  CFR  2.23:  7  CFR 
2.70. 

Subpart  E— Business  and  Industrial 
Loan  Program 

§1980.411    [Anwnded] 

2.  Section  1980.411  is  amended  by 
removing  paragraph  (a)(9)  and 


redesignating  paragraph  (a](10)  through 
(a)(16)  as  (a)(9)  through  (a)(5). 

3.  Section  1980.412  is  amended  by 
removing  paragraph  (e)(15)  and 
redesignating  paragraph  (e)(6)  as  (e)(5) 
and  by  revising  the  introductory  text  of 
paragraph  (e)  to  read  as  follows: 

§1980.412    Ineligible  loan  purposes. 
•        •        •        ♦        * 

(e)  For  agricultural  production  which 
means  the  cultivation,  production 
(growing),  and  harvesting,  either  directly 
or  throuje^  integrated  operations,  of 
agricultural  products  (crops,  animals, 
birds,  and  marine  life,  either  for  fiber  or 
food  for  human  consumption),  and 
disposal  or  marketing  thereof,  the 
raising,  housing,  feeding  (including 
commercial,  custom  feedlots),  breeding, 
hatching,  control,  and/or  management  of 
farm  and  domestic  animals.  Exceptions 
to  this  definition  are: 


§1980.414   (Amended] 

4.  Section  1980.414(b)  is  amended  by 
changing  the  reference  "§  1980.411(a) 
(13)  and  (14)"  to  read  "5  1980.411(a)  (12) 
and  (13)." 

§1980.451    [Amended] 

5.  Section  1980.451(i)(19)  is  amended 
by  changing  the  reference 

"§  1980.411(a)(12)"  to  read 
"§  1980.411{a)(ll)." 

§1980.452    [Amended] 

6.  Section  1980.452.  Administrative, 
paragraph  C  is  amended  by  changing  the 
reference  "5  1980.411(a)(12)"  to  read 

"§  1980.411(a)(ll)". 

Dated:  April  15. 1988. 
Vance  L.  Claik. 

Administrator.  Farmers  Home 

Administration. 

[FR  Doc.  88-9911  Filed  5-3-88;  8:45  am] 

BILUNG  CODE  M10-07-II 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  352 

[Docket  No.  78N-0038] 

Appropriate  Testing  Procedures  for 
Over-tlie-Counter  Sunscreen  Drug 
Products;  Reopening  of  Administrative 
Record;  Extension  of  Comment  Period 

agency:  Food  and  Drug  Administration. 
ACTION:  Reopening  of  the  administrative 
record;  extension  of  comment  period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
May  26, 1988,  the  period  for  submission 


of  comments  on  the  testing  procedures 
for  determination  of  the  sun  protection 
factor  [SPF]  value  and  related  claims  of 
over-the-counter  (OTC)  sunscreen  drug 
products.  This  action  responds  to  a 
request  to  extend  the  comment  period. 

DATE:  Conmients  by  May  26, 1988. 

ADDRESS:  Written  comments  to  the 

Dockets  Management  Branch  (HFA- 

305),  Food  and  Drug  Administration.  Rm. 

4-62,  5600  Fishers  Lane,  Rockville,  MD 

20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  E.  Gilbertson,  Center  for  Drug 

Evaluation  and  Research  (HFD-210), 

Food  and  Drug  Administration,  5600 

Fishers  Lane,  Rockville,  MD  20857,  301- 

295-8000. 

SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  September  4, 1987 
(52  FR  33598),  FDA  issued  a  notice  of  a 
public  meeting  and  reopening  of  the 
administrative  record  to  discuss  final 
product  testing  of  sunscreen  drug 
products.  This  notice  of  a  public  meeting 
and  reopening  of  the  administrative 
record  is  part  of  the  ongoing  review  of 
OTC  drug  products  conducted  by  the 
agency.  The  public  meeting  was  held  on 
January  28, 1988,  and  interested  persons 
were  given  until  April  26. 1988,  to  submit 
comments  in  response  to  the  meeting. 

Because  of  the  complexity  of  the 
various  issues,  especially  questions 
relating  to  statistical  analysis,  and  the 
need  to  reconcile  the  views  of  a  number 
of  interested  parties,  a  manufacturers' 
association  informed  the  agency  that  it 
would  not  be  able  to  adequately 
respond  before  the  comment  period 
closes  on  April  26, 1988.  The  association, 
therefore,  requested  a  30-day  extension 
of  the  comment  period  until  May  26, 
1988,  to  allow  adequate  time  to 
assemble  the  necessary  data  and  other 
information  and  to  prepare  conunents  in 
response  to  the  public  meeting. 

FDA  has  carefully  considered  the 
request  and  beUeves  an  extension  of  the 
time  period  to  allow  full  opportunity  for 
informed  comments  on  the  testing 
procedures  is  in  the  public  interest. 
Accordingly,  the  period  for  submission 
of  comments  is  extended  to  May  26, 
1988.  Comments  may  be  seen  in  the 
Dockets  Management  Branch  (address 
above)  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  April  27, 1988. 

John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

|FR  Doc.  88-9810  Filed  5-2-88:  9:23  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300188:  FRL-3374-3] 

Definitions  and  Interpretations; 
Tectinical  Amendments 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  This  document  proposes  to 
add  a  commodity  defmition  for 
marjoram  that  would  define  majoram  for 
tolerance  purposes  and  to  clarify  and 
update  the  relationship  between  the 
general  commodity  term  "majoram"  and 
the  specific  raw  agricultural 
commodities  classified  as  "Origanum 
ssp."  This  proposal  was  requested  by 
the  Interregional  Reserach  Project  No.  44 
(IR-I). 

DATE:  Comments,  identified  by  the 
document  control  number,  [OPP- 
300188],  must  be  received  on  or  before 
June  3, 198a 

AOOflESS:  By  mail,  submit  written 
comments  to:  j 

Information  Services  Section,  i 

Management  and  Support  Division 
rrS-757C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  Street  SW..  I 

Washington,  DC  2060  I 

In  person,  bring  comments  to:  Rm.  246. 
CM#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202 
Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  conHdential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  246  at  the  ad(kes8 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
By  mail: 

Hoyt  ]amerson,  Emergency  Response 
and  Minor  Use  Section  (TS-767C). 
Registration  Division,  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20660. 


Offices  location  and  telephone  number 

Rm.  716H,  CM  #2, 1921  Jefferson 

Davis  Highway,  Arlington,  VA  22202. 

(703)-557-2310. 
SUPPLEMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University,  New  Brunswick,  NJ  08903, 
has  submitted  this  request  to  EPA  on 
behalf  of  Dr.  Robert  H.  Kupelian, 
National  Director  and  the  IR-4 
Technical  Committee. 

IR-4  requested  that  the  Administrator, 
pursuant  to  section  408(e}  of  4he  Federal 
Food,  Drug,  and  Cosmetic  Act,  propose 
that  40  CFR  180.1(h)  be  amended  by 
adding  "marjoram"  to  the  general 
category  of  commodities  listed  in 
column  A  and  defining  the  genreal 
commodity  term  for  tolerance  purposes 
by  inserting  the  corresponding  raw 
agricultural  commodites  "Origanum  spp. 
(includes  sweet  or  annual  marjoram, 
wild  marjoram  or  oregano,  and  pot 
marjoram)"  in  the  specific  commodities 
listing  in  column  B.  Additionally,  it  is 
proposed  that  40  CFR  180.34(f)(9)(xix) 
(A)  and  (B),  a  listing  of  the  herbs  and 
spices  crop  group  and  its  representative 
commodities,  be  revised  to  make  it 
consistent  with  the  general  commotidy 
definition  for  marjoram. 

The  IR-4  requested  these  amendments 
in  order  to  clarify  and  update  the 
relationship  between  the  general 
commodity  term  "marjoram"  and  the 
specific  raw  agricultural  commodities 
classified  as  "Origanum  spp." 

The  EPA  agrees  that  these  raw 
agricultural  commodities  are  botanically 
and  culturally  similar  and  should  be 
combined  in  a  common  commodity 
definition  for  pesticide  tolerance 
purposes.  Based  on  the  information 
considered  by  the  Agency,  it  is 
concluded  that  the  regulation 
established  by  amending  40  CFR  Part 
180  would  protect  the  public  health. 
Therefore,  it  is  proposed  that  40  CFR 
180.1(h)  and  40  CFR  180.34(f)(9)(xix)  (A) 
and  (B)  be  amended  as  set  forth  below. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  amendment.  Comments  must 
bear  a  notation  indicating  the  document 
control  number  [OPP-300188].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Information  Services  Section,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 


requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  9ft- 
354.  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regidations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  signiflcant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

Ust  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  April  21. 1988. 
Edwin  F.  Tinsworth, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows: 

PART  180-(AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Autliority:  21  U.S.C.  346a. 

2.  Section  180.1(h)  is  amended  by 
adding  a  deflnition  for  marjoram,  to 
read  as  follows: 

§  180.1    Definitions  and  interpretationa. 


Marjoram Origanum  spp.   (mcludes   sweet  or 

annual  mar)oram,'  wild  marjoram  or 
oregano,  and  pot  marjoram). 


3.  Section  180.34  is  amended  by 
revising  paragraph  (f)(9)(xix),  to  read  as 
follows: 

$180.34    TMts  on  tlw  amount  of  residua 
remaining. 

(f)*  *  * 

(9)  •  *  • 

(xix)  Herbs  and  spices  group — (A) 
Commodities.  Anise  (aniseed) 
(Pimpinella  anisum);  balm  [Melissa 
officinalis);  basil  [Ocimum  basilicum]; 
borage  [Borago  officinalis];  burnet 
[Sanguisorba  minor];  camomile 
[Anthemis  nobilis];  caraway  [Canim 
carvf];  catnip  [Nepeta  cataria);  chives 
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[Allium  schoenoprasum);  clary  [Salvia 
sclarea];  coriander  [Coriandrum 
sativum];  costmary  [Chrysanthemum 
balsamita);  cumin  [Cuminum  cyminum); 
curry  leaf  [Murraya  koenigii];  dill 
[Anethum  graveolens];  fennel  (Italian 
and  sweet)  [Foeniculum  vulgare]; 
fenugreek  ( Trigonella  foenumgraecum]; 
horehound  [Marrubium  vulgare];  hyssop 
[Hyssopus  officinalis];  marigold 
[Calendula  officinalis);  marjoram 
[Origanum  spp.)  (including  sweet  or 
annual  marjoram,  wild  marjoram  or 
oregano,  and  pot  marjoram);  nasturtium 
[Tropaeolum  majus];  pennyroyal 
[Mentha  pulegium);  rosemary 
[Rosmarinus  officinalis);  rue  [Ruta 
graveolens);  sage  (Salvia  officinalis); 
savory,  summer  and  -winter  [Satureja 
spp.);  sweet  bay  (bay  leaf)  [Laurus 
nobilis);  tansy  [Tanacetum  vulgare); 
tarragon  [Artemesia  draculunculus); 
thyme  [Thymus  spp.);  wintergreen 
[Gaultheria  procumbens);  woodruff 
[Galium  odorata);  wormwood 
[Artemesia  absinthium). 

(B)  Representative  commodities. 
Pasii.  chives,  dill,  marjoram  or  other 
Origanum  spp..  and  sage. 
*        *        *        •        • 

[FR  Doc.  88-9754  Filed  5-3-88;  8:45  am] 
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40  CFR  Part  180 
.[OPP-300186;  FRL-3374-4] 

Methidathlon;  Proposed  Pesticide 
Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  This  document  proposes  to 
amend  the  tolerance  for  residues  of  the 
insecticide  methidathion  by  removing 
the  existing  tolerances  for  residues  in  or 
on  the  raw  agricultural  commodities 
grapefruit.  lemons,  and  oranges,  and  by 
establishing  a  tolerance  for  the  crop 
grouping  citrus  fruits  (except  mandarins) 
and  a  tolerance  for  mandarins,  thereby 
consolidating  and  expanding  the 
existing  tolerances  and  making  the 
proposed  citrus  tolerance  consistent 
with  that  set  by  the  Codex  Alimentarius 
Commission. 

date:  Written  conmients.  identified  by 
the  document  control  number  [OPP- 
300186].  must  be  received  on  or  before 
June  3. 1988. 

ADDRESS:  By  mail,  submit  written 

comments  to: 

Information  Services  Section,  Program 
Management  and  Support  Division 
(TS-757C),  Office  of  Pesticide 
Programs.  Environmental  Protection 


Agency,  401  M  Street  SW.. 

Washington.  DC  20460. 
In  person,  bring  comments  to:  Rm  236. 

CM#2. 1921  Jefferson  Davis  Highway 

Arlington.  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  by  disclosed  publicly  be  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  236  at  the  address 
given  above.  fix)m  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT  By 

mail: 

Dennis  H.  Edwards.  Jr..  Product 
Manager  (12).  Registration  Division 
(TS-767C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  Street  SW.. 
Washington,  DC  20460. 

Office  location  and  telephone  number: 
Rm.  202.  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202.  (703)- 
557-2386. 

SUPPLEMENTARY  INFORMATION: 

Tolerances  have  been  established  for 
residues  of  methidathion  in  or  on 
various  raw  agricultural  commodities, 
including  grapefruit,  lemons,  and 
oranges.  These  are  representative 
commodities  for  the  crop  grouping 
citrus,  and  U.S.  tolerances  are  being 
revised  to  the  grouping  citrus  (except 
mandarins)  at  2,0  parts  per  million  (ppm) 
and  for  mandarins  at  6.0  ppm.  Ragarding 
the  residue  situation,  the  Agency  has 
concluded  that  risks  associated  with 
citrus  crop  grouping  uses  will  not  be  any 
greater  than  the  risk  associated  with  the 
uses  for  grapefruit,  lemons,  and  oranges. 
The  proposed  citrus  crop  group 
tolerance  will  be  consistent  with  the 
tolerance  set  by  Codex  Alimentarius 
Commission  (CAC)  for  this  crop 
grouping.  Codex  Alimentarius 
Commission  is  concerned  with  the 
development  of  international  food 
standards  including  tolerances  for 
pesticide  residues  in  food.  The  purpose 
of  this  organization  is.  in  general,  to 
protect  consumer  health  and  ensure  fair 
practices  in  the  food  trade  while 
fostering  the  movement  of  agricultural 
products  across  international 
boundaries.  In  this  Codex  process, 
countries  are  asked  to  set  tolerances  in 


accordance  with  the  Codex  limits.  To 
the  extent  possible.  EPA  tries  to  ensure 
that  the  tolerances  promulgated  under 
the  Federal  Food  Drug  and  Cosmetic  Act 
are  consistent  with  those  set  by  Codex. 
Conformity  with  Codex  can.  of  course, 
only  be  achieved  where  the  tolerance 
level  complies  with  the  criteria  of  the 
Federal  Food  Drug  and  Cosmetic  Act. 

On  January  13, 1983.  the  Agency 
issued  a  document,  "Guidance  for  the 
Reregistration  of  Pesticide  Products 
Containing  Methidathion"  in  which  the 
Agency  set  forth  its  comprehensive 
position  on  the  conditions  and 
requirements  for  registration  of  all 
existing  and  future  products  containing 
this  pesticide.  All  data  required  by  that 
document  have  been  submitted  and  are 
currently  being  evaluated.  The  Agency 
will  issue  a  Final  Registration  Standard 
and  Tolerance  Reassessment  (FRSTR) 
document  for  methidathion  this  year. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  tolerance  is 
sought.  The  toxicological  data 
considered  in  support  of  the  proposed 
tolerance  include  a  2-year  rat  feeding 
study  with  a  NOEL  of  4  ppm  (0.2  mg/kg/ 
day);  a  2-year  dog  feeding  study  with  a 
NOEL  of  4  ppm  (0.1  mg/kg/day);  a  2- 
generation  rat  reproduction  study  with  a 
reproductive  NOEL  of  5  ppm  (0.25  mg/ 
kg/day);  a  rabbit  teratology  study  with  a 
maternal  NOEL  of  6  mg/kg/day  and  a 
developmental  NOEL  >  or  =  12  mg/kg/ 
day;  and  a  rat  teratology  study  with  a 
maternal  NOEL  of  1  mg/kg/day  and  a 
developmental  NOEL  >  or  =  2.25  mg/ 
kg/day;  and  a  2-year  mouse  feeding/ 
oncogenicity  study  with  a  NOEL  for 
systemic  effects  at  1.6  mg/kg/day  and 
liver  tumors  observed  in  male  animals 
at  7.5  mg/kg/day  dose  level.  Gene 
mutation,  chromosomal  aberrations  and 
direct  DNA  damage  tests  were  negative 
for  mutagenic  effects. 

The  Agency  had  previously  reviewed 
another  oncogenicity  study  in  mice, 
which  was  conducted  by  Industrial  Bio- 
Test  Laboratories.  This  study  indicated 
statistically  significant  increases  in  the 
frequency  of  hepatocellular  adenomas  in 
male  mice  at  the  high-dose  level  of  100 
ppm  (15  mg/kg/day).  However,  the 
study  was  determined  to  be  invalid 
because  of  unacceptable  methodologies, 
including  partial  degradation  of 
methidathion  in  the  diets,  low  survival 
of  the  animals,  and  deficiencies  in 
animal  husbandry.  The  Methidathion 
Registration  Standard  issued  in  1983 
required  two  replacement  oncogenicity 
studies.  The  replacement  2-year  rat 
oncogenicity  study  indicated  no 
increase  in  neoplastic  lesions  in  either 
sex  at  any  dose,  but  the  results  of  the 
replacement  2-year  mouse  oncogenicity 
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study  did  show  an  increase  in  the 
incidence  of  combined  benign  and 
malignant  hepatocellular  tumora  in  male 
mice  at  the  high  dose  level  of  16.1  mg/ 
kg/day  (100  ppm).  Based  on  the  mouse 
study,  the  Agency  has  classified 
methidathion  as  a  possible  human 
carcinogen  (Group  C).  The  qualitative 
designation  "C"  refers  to  EPA's  weight- 
of-the-evidence  classification,  which  ia 
this  case  shows  methidathion  to  be  a 
"possible  human  carcinogen."  This 
classification  is  based  on  the  Agency's 
Guidelines  for  Carcinogenic  Risk 
Assessment,  published  in  the  Federal 
Register  of  September  24. 1986  (51  FR 
33992).  Additional  evidence  from  short- 
term  tests  or  structure-activity 
relationships  were  not  supportive  of  a 
higher  classification. 

In  reaching  this  conclusion,  the 
Toxicology  Branch  Peer  Review 
Committee  considered  the  following 
information: 

1.  The  positive  carcinogenic  effects 
were  found  in  only  one  species,  the 
mouse;  and  one  sex,  the  male. 

2.  Tumors  were  discovered  in  animals 
exposed  to  very  high  doses.  Adenomas 
(benign  epithelial  tumors)  were  only 
considered  to  be  biologically  significant 
at  16.1  mg/kg/day  (HDT);  carcinomas 
were  increased  at  7.5  mg/kg/day  but 
were  significant  only  at  16.1  mg/kg/day; 
combined  adenoma/carcinoma  were 
significantly  increased  at  50  ppm  (7.5 
mg/kg/day)  and  100  ppm  (16.1  mg/kg/ 
day). 

3.  The  rat  was  negative  for  oncogenic 
effects  at  all  dose  levels,  i.e.,  0,4,40  or 
100  ppm  (equivalent  to  0,0.2,  2  or  5  mg/ 
kg/day  respectively). 

4.  There  are  no  close  structural 
analogs  with  oncogenic  concerns 
identified. 

5.  Methidathion  is  not  mutagenic  in 
several  acceptable  studies  (in  vitro  point 
mutation  assays,  both  mammalian  and 
bacterial;  nuclear  anomaly  test;  SCE; 
dominant  lethal  test). 

The  evidence  as  a  whole  (i.e.  1  species 
1  sex,  common  timior;  no  increase  in 
proportion  of  malignant  tumors,  or 
apparent  shortening  of  time  to  tumon 
lack  of  mutagenicity  or  structure  activity 
relationship)  is  not  considered  strong 
enough  to  warrant  a  quantitative 
estimation  of  human  risk.  In  addition, 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  Scientific 
Advisory  Panel  (SAP)  agreed  that  the 
weight  of  evidence  for  oncogenicity 
supports  a  Category  C  designation  for 
methidathion. 

The  acceptable  daily  intake  (ADI), 
based  on  a  2-year  dog  feeding  study 
(NOEL  =  1  mg/kg/day  and  using  a  100- 
fold  safety  factor)  is  calculated  to  be 
.001  mg/kg  of  body  weight/day.  The 


theoretical  maximum  residue 
contribution  (TMRC)  for  existing 
tolerances  is  calculated  to  be  0.005571 
mg/kg  of  body  weight/day.  The  current 
action  will  increase  the  TMRC  by 
0.000083  mg/kg  of  body  weight/day  (1.49 
percent  increase).  The  increase  in 
dietary  exposure  to  residues  of 
methidathion  resulting  from  the 
proposed  use  on  citrus  crop  grouping 
and  mandarins  is  considered  to  pose  a 
negligible  incremental  risk  in  dietary 
exposure  (1.49  percent  increase  in  the 
TMRC) 

Although  the  TMRC  based  on  all 
established  tolerances  for  methidathion 
exceeds  the  ADI,  the  Agency  believes 
that  the  actual  residues  to  which  the 
pubUc  is  likely  to  be  exposed  are 
considerably  less  than  indicated  by  the 
TMRC  for  the  following  reasons: 

1.  Not  all  of  the  planted  crop  for  which 
a  tolerance  is  established  is  normally 
treated  with  the  pesticide. 

2.  Most  treated  crops  have  residue 
levels  which  are  below  the  established 
tolerance  level. 

3.  Residues  are  frequently  reduced 
when  foods  are  processed  or  prepared 
for  human  consumption. 

In  conjunction  with  the  upcoming 
Final  Registration  Standard  and 
Tolerance  Reassessment  (FRSTR)  for 
methidathion,  data  regarding  the  nature 
of  the  residue  in  plants  and  animals  and 
the  magnitude  of  the  residue  in  raw 
agricultural  commodities,  including 
citrus  fruits,  are  being  reevaluated  to 
determine  their  compliance  with  current 
Agency  guidelines  and  policies. 
Therefore,  in  the  FRSTR,  additional  data 
may  be  required  to  ascertain  the 
adequacy  of  the  proposed  tolerances  for 
residues  in  or  on  citrus  fiuits  (except 
mandarins)  and  mardarins.  Currently, 
the  residue  of  concern  for  the  proposed 
tolerances  is  considered  to  be  the  parent 
compound,  methidathion  per  se.  An 
adequate  analytical  method,  gas  liquid 
chromatography  using  a  flame 
photometric  detector,  is  available  for 
enforcement  purposes.  The  enforcement 
methodology  is  available  in  the  Food 
and  Drug  Administration  (FDA) 
Pesticides  Analytical  Manual.  Volume 

n. 

Based  on  the  above  considerations, 
the  Agency  has  concluded  that  the 
tolerance  would  protect  the  public 
health.  Therefore,  it  is  proposed  that  the 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 


publication  of  this  document  in  the 
Federal  Register,  that  this  rulemaking 
proposal  be  referred  to  aft  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number.  [OPP-300186].  All 
%vritten  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Information  Services  Section  at  the 
address  given  above  fi'om  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-621),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  pubhshed  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

(Sec.  40e(d)(2),  68  Stat.  512  (21  U.S.C. 
346a(d)(2))) 

List  of  Subjects  in  40  CFR  Fart  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  April  24, 1988. 
Edwin  F.  Tinaworth, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  Part  180 
be  amended  as  follows: 

PART  180-{  AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  In  S  180.298(a),  by  deleting  the 
entries  for  grapefruit,  lemons,  and 
oranges  and  by  adding  new  entries  for 
citrus  fruits  (except  mandarins)  and 
mandarins,  to  read  as  follows: 

$180,298    MethMstMon;  tolerances  for 
residues, 
(a)  •  *  • 


ConNiKxMies 


Parts  per 
million 


wsndarins. 


6.0 


ComntodHiM 


Parts  per 
million 


Otrue  fruits  (except  mandarins).. 


2.0 


(FR  Doa  88-9755  Filed  5-3-88;  8:45  am] 
aauNQ  CODE  •sae-fo-M 


40  CFR  Part  763 
[OPTS-62036E;  FRL-3374-8) 

Asbestos;  Release  of  Inf onnatlon  for 
Public  Comment 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Request  for  comments  on 
docimients  placed  into  public  docket. 

summary:  EPA  is  providing  an 
opportunity  for  public  comment  on  four 
major  documents  concerning  substitutes 
fbr  asbestos.  These  documents  are:  The 
Health  Hazard  Assessment  of  Non- 
Asbestos  Fibers,  the  Review  of  Recent 
Epidemiological  Investigations  on 
Populations  Exposed  to  Selected  Non- 
Asbestos  Fibers,  the  Durable  Fiber 
Exposure  Assessment  and  the  Durable 
Fiber  Industry  Profile  and  Market 
Outlook. 

DATES:  Comments  on  the  four 
documents  must  be  received  on  or 
before  June  14, 1988. 

ADDRESS:  Submit  written  comments, 
identified  by  the  docket  control  number 
(OPTS-62036E),  in  tiiplicate  to:  TSCA 
Public  Docket  Office  (TS-793), 
Attention:  TSCA  Docket  Officer.  Rm. 
NE-G004,  Office  of  Toxic  Substances, 
Environmental  Protection  Agency  401  M 
Sti^et  SW..  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT 
Michael  M.  Stahl.  Acting  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Rm.  EB-44, 401  M 
Sti-eet  SW..  Washington,  DC  20460,  (202 
554-1404). 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  29, 1986  (51 
FR  3738),  EPA  proposed  a  rule  under 
section  6  of  TSCA  which  would  ban 
inmiediately  the  manufact\ire.  import 
and  processing  of  certain  asbestos 
products,  and  would  phase  out  the 
remaining  products  over  a  10-year 
period.  This  proposal  outlined  several 
options  for  implementing  the  ban  and 
phase  out  and  allowed  5  months  for 
public  comment.  EPA  received 
approximately  200  written  comments. 
EPA  received  further  public  comment  on 
the  proposal  in  legislative  and  cross- 


examination  hearings  held  in  July  and 
October  of  1986. 

On  April  1, 1988,  EPA  requested 
comment  on  four  major  documents  to  be 
used  to  8uiq)ort  its  rulemaking  for  the 
ban  and  phase  out  of  certain  uses  of 
asbestos  (53  FR  10546).  The  deadline  for 
comments  on  these  documents  is  May 
31, 1988.  The  four  asbestos  support 
documents  were:  The  Asbestos 
Exposure  Assessment,  the  Asbestos 
Modeling  Study,  the  Nonoccupational 
Asbestos  Exposure  Report,  and  the 
Regulatory  Impact  Analysis. 

Today,  EPA  is  placing  four  additional 
documents  concerning  substitutes  for 
asbestos  in  the  public  rulemaking  docket 
for  comment:  The  Health  Hazard 
Assessment  of  Non-Asbestos  Fibers,  the 
Review  of  Recent  Epidemiological 
Investigations  on  Populations  Exposed 
to  Selected  Non-Asbestos  Fibers,  the 
Durable  Fiber  Exposure  Assessment, 
and  the  Durable  Fiber  Industry  Profile 
and  Market  OuUook.  The  Health  Hazard 
Assessment  of  Non-Asbestos  Fibers 
evaluates  the  potential  hazard  of  major 
non-asbestos  fibers.  The  Review  of 
Recent  Epidemiological  Investigations 
on  Populations  Exposed  to  Selected 
Non-Asbestos  Fibers  was  used  to 
develop  the  Health  Hazard  Assessment 
Document.  The  Durable  Fiber  Exposure 
Assessment  sunmiarizes  information 
concerning  exposure  during  primary  and 
secondary  manufacturing,  and  consumer 
use  of  major  non-asbestos  fibers.  The 
Durable  Fiber  Industry  Profile  and 
Market  Outlook  assesses  the  important 
physical  and  chemical  properties, 
production  characteristics,  commercial 
uses,  and  market  outiooks  of  major  non- 
asbestos  fibers. 

After  reviewing  these  four  documents, 
interested  persons  may  submit 
comments  on  them  EPA's  consideration. 
The  deadline  for  comments  on  these 
documents  is  June  14, 1988.  The  four 
dociunents  added  today  set  forth  well 
documented  analyses  based  on  factual 
information  obtained  from  public  and 
private  sources.  In  particular,  persons 
are  encouraged  to  take  this  opportunity 
to  point  out  any  factual  inaccuracies 
and  omissions  in  the  data  set  forth  in 
these  documents.  Any  such  conmients 
should  reference  the  appropriate 
document  and  state  with  specificity  any 
factual  problems  with  data  that  led  to 
EPA's  conclusions  and  provide  specific 
information  or  references  to  support  the 
comments.  The  Agency  will  consider 
any  such  comments  and  supplement  or 
modify  the  analysis  if  appropriate. 

This  notice  is  intended  to  advise  the 
public  of  the  availability  of  these  four 
documents.  Comments  should  be  limited 
to  the  information  in  the  documents 


which  are  the  subject  of  this  notice  and 
the  notice  published  on  April  1. 1988.  It 
is  unnecessary  to  duplicate  previous 
comments  on  the  proposed  rule  except 
to  the  extent  they  are  affected  by  these 
four  documents. 

List  of  Subjects  in  40  CFR  Part  763 

Asbestos,  Environmental  protection. 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  April  28. 1988. 
John  A.  Moore, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances.- 

[FR  Doc.  88-«845  Filed  5-3-88;  8:45  am] 

BtUMO  CODE  eSS0-6IMI 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  435 

[BERC-444-P] 

Medicaid  Program;  Eligibility  of 
Qualified  Severely  Impaired  Indhflduals 
Who  Work 

agency:  Health  Care  Financing 
Administi-ation  (HCFA),  HHS. 

ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
amend  the  Medicaid  regulations  to 
specify,  for  Medicaid  coverage,  a 
permanent  eligibility  group  of  qualified 
individuals  who,  although  severely 
impaired,  work  and  demonstrate  ability 
to  perform  substantial  gainful  activity 
and  who  are  considered  to  be 
Supplemental  Security  Income  (SSI) 
beneficiaries.  It  also  would  specify  how 
SSI  payments  made  to  certain 
institutionalized  individuals  are  to  be 
disregarded  as  income  under  Medicaid 
for  a  limited  period.  The  amendments 
would  conform  the  regulations  to 
provisions  of  the  Omnibus  Budget 
Reconcilation  Act  of  1986  and  the 
Employment  Opportunities  for  Disabled 
Americans  Act. 

DATES:  To  be  considered,  comments 
must  be  mailed  or  delivered  to  the 
appropriate  address,  as  provided  below, 
and  must  be  received  by  5:00  p.m.  on 
July  5,  1988. 

ADDRESS:  Address  comments  in  writing 
to:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  BERC- 
444-P.  P.O.  Box  26676.  Baltimore. 
Maryland  21207. 
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If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
locations: 


Room  309-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue 
SW.,  Washington,  DC,  or 
Room  132,  East  High  Rise  Building.  6325 
Security  Boulevard,  Baltimore,  MD 
In  commenting,  please  refer  to  file 
code  BERC-444-P.  Comments  will  be 
available  for  public  inspection  as  they 
are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  this  document,  in  Room  309-G  of^  the 
Department's  offices  at  200 
Independence  Avenue  SW.,  ' 

Washington,  DC.  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5:00  p.m.  (202-245-7890). 
FOR  FURTHER  INFORMATION  CONTACT. 
Richard  Strauss,  (301)  966-4464. 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  1902(a)(10)(A)(i){II)  of 
the  Social  Seciuity  Act  (the  Act), 
Supplemental  Security  Income  (SSI) 
beneficiaries  under  title  XVI  of  the  Act 
are  automatically  entitled  to  Medicaid 
coverage  as  cash  assistance  recipients 
in  States  with  Medicaid  programs  unless 
a  State  chooses  to  apply  more  restrictive 
eligibility  requirements  than  SSI  under 
the  provisions  of  section  1902(f)  of  the 
Act.  Under  section  1902(f)  of  the  Act 
States  may  apply  more  restrictive 
eligibility  requirements  than  SSI  to  aged, 
blind,  or  disabled  individuals,  provided 
these  more  restrictive  requirements  are 
no  more  restrictive  than  those  applied 
'  under  their  approved  State  Medicaid 
plan  in  effect  on  fanuary  1, 1972.  In 
States  that  elect  to  use  more  restrictive 
criteria,  individuals  receiving  SSI  are 
not  automatically  entitled  to  Medicaid 
coverage  by  virtue  of  their  eligibility  for 
SSI  benefits.  These  individuals  must 
apply  for  and  be  determined  eligible  for 
Medicaid  under  the  State's  more 
restrictive  requirements  as  discussed  in 
detail  later  in  this  preamble. 

Under  section  1619  of  the  Act,  certain 
blind  and  severely  impaired  disabled 
individuals  who  work  and  who 
otherwise  would  be  ineligible  under  SSI 
because  of  their  earnings  are  given 
special  title  XVI  benefits  and  retain  SSI 
beneficiary  status  for  purposes  of 
Medicaid  eligibility.  Specifically,  under 
section  1619(a)  of  the  Act,  disabled 
individuals  who  would  otherwise  have 
lost  SSI  because  they  work  and      j 
demonstrate  the  ability  to  perform  I 
substantial  gainful  activity  in  spite  of 
severe  medical  impairments  may 
continue  to  receive  special  SSI  benefits 
if  they  continue  to  be  financially  eligible 
for  SSI  benefits  based  on  their  income. 


Under  section  1619(b),  disabled 
individuals  whose  income  is  too  high  to 
retain  financial  eligibihty  for  the  special 
SSI  benefit  under  section  1619(a)  (or 
Federally  administered  State 
supplementary  payments  where 
applicable)  and  blind  individuals  who 
lose  regular  SSI  payments  (and/or 
Federal  administered  State 
supplementary  payments)  are  allowed 
to  continue  to  receive  Medicaid  benefits 
under  certain  specified  conditions.  We 
refer  to  these  individuals  as  being  "in 
section  1619(b)  status."  Section  1619  was 
originally  intended  as  a  work  incentive 
demonstration  program,  effective  ft-om 
January  1. 1981  through  December  31, 
1983.  In  198^  the  provisions  of  section 
1619  were  e        ded  without 
modification  uu-ough  Jime  30. 1987  by 
Pub.  L  98-460. 

For  purposes  of  Medicaid,  disabled 
individuals  receiving  cash  benefits 
under  section  1619(a)  of  the  Act  and 
blind  and  disabled  individuals 
determined  to  be  in  section  1619(b) 
status  are  considered  to  be  SSI 
beneficiaries.  If  a  State  covers 
individuals  receiving  SSI  payments 
(non-section  1902(f)  State)  and  has  an 
agreement  under  section  1634  of  the  Act 
to  have  the  Social  Security 
Administration  (SSA)  determine 
Medicaid  eligibility,  these  individuals 
are  not  required  to  file  a  separate 
application  with  the  Medicaid  agency — 
their  SSI  eligibility  automatically 
confers  Medicaid  eligibility.  If  a  State 
covers  SSI  beneficiaries  but  does  not 
have  a  section  1634  agreement  with 
SSA,  these  individuals  must  file  an 
application  with  the  Medicaid  agency 
and  be  found  eligible  by  the  agency  in 
order  to  receive  Medicaid  benefits.  In 
States  that  cover  individuals  under  more 
restrictive  Medicaid  eligibility 
requirements  than  those  tmder  SSI 
imder  the  authority  of  section  1902(f).  an 
individual's  eligibility  status  luider 
section  1619  does  not  automatically 
confer  Medicaid  eligibility.  These 
individuals  must  file  a  separate 
application  for  Medicaid  with  the 
Medicaid  agency  and  be  determined 
eligible  under  the  State's  eligibility 
criteria,  some,  if  not  all,  of  which  are 
more  restrictive  than  those  under  SSI. 

Provisions  of  the  Omnibus  Budget 
Rerandliation  Act  of  1966 

In  anticipation  of  the  sunset  of 
provisions  of  section  1619  of  the  Act  on 
June  30, 1987,  Congress,  in  the  Omnibus 
Budget  Reconcihation  Act  of  1986 
(OBRA  '86),  Pub.  L  99-509,  enacted  on 
October  21, 1986,  established  a 
mandatory  categorically  needy 
Medicaid  eligibility  group  of  qualified 
severely  impaired  individuals  who  meet 


the  section  1619  eligibility  criteria  to 
ensure  continued  Medicaid  for  these 
individuals.  Section  9404  of  OBRA  '86 
amended  section  1902(a)(10)(A)(i)(II)  of 
the  Act  to  provide  thai  in  addition  to 
individuals  receiving  SSI  already 
provided  for  under  Uiat  section.  States 
must  provide  Medicaid  eligibility  for 
individuals  who  are  qualified  severely 
impaired  individuals  as  defined  in  a 
new  section  1905(q)  of  the  Act.  The  new 
section  1905(q)  defined  a  qualified 
severely  impaired  individual  as  an 
individual  under  age  85 — 

(1)  Who,  for  the  month  preceding  the 
first  month  in  which  section  1905(q) 
applies  to  the  individual — 

•  Received  an  SSI  payment  under 
section  1611(b)  on  the  basis  of  blindness 
or  disability;  a  supplementary  payment 
under  section  1616  of  the  Act  or  under 
section  212  of  Pub.  L  93-66  on  the  basis 
of  blindness  or  disability;  a  payment  of 
monthly  benefits  under  section  1619(a); 
or  a  supplementary  payment  under 
section  1616(c)(3);  and 

•  Was  eligible  for  medical  assistance 
under  the  State's  approved  Medicaid 
plan;  and 

(2)  With  respect  to  whom  the 
Secretary  determines  that — 

•  The  individual  continues  to  be  blind 
or  continues  to  have  a  disabling* 
physical  or  mental  impairment  on  the 
basis  of  which  he  was  found  to  be  under 
a  disability  and,  except  for  his  earnings, 
continues  to  meet  all  nondisability- 
related  requirements  for  eligility  for  SSI 
benefits; 

•  The  income  of  the  individual  would 
not,  except  for  his  earnings,  be  equal  to 
or  in  excess  of  the  amount  which  would 
cause  him  to  be  ineligible  for  payments 
under  section  1611(b)  (if  he  were 
otherwise  eligible  for  such  payments); 

•  The  lack  of  eligibility  for  Medicaid 
benefits  would  seriously  inhibit  his 
ability  to  continue  or  obtain 
employment;  and 

•  The  individual's  earnings  are  not 
sufficient  to  allow  him  to  provide  for 
himself  a  reasonable  equivalent  of  the 
benefits  under  title  XVI  (including  any 
federally  administered  State 
supplementary  payments),  Medicaid, 
and  publicity  funded  attendant  care 
services  (including  personal  care 
assistance)  that  would  be  available  to 
him  in  the  absence  of  such  earnings. 

The  statutory  language  of  OBRA  '86 
used  to  describe  qualified  severely 
impaired  individuals  in  section  1905(q) 
of  the  Act  is  virutally  identical  to  the 
language  describing  individuals  under 
the  provisions  of  section  1619(b)  of  the 
Act.  The  latter  authority  would  have 
expired  on  June  30, 1987.  The  new 
section  1905(q)  also  provides  that  an 


individual  who  is  eligible  for  medical 
assistance  under  section  1619(b)  in  June 
1987  is  also  considered  a  qualified 
severely  impaired  individual  for  as  long 
as  the  individual  meets  the  requirements 
of  section  1905(q)(2)  of  the  Act  Shortly 
after  OBRA  '86  was  enacted.  Congress 
passed  the  Employment  Opportunities 
for  Disabled  Americans  Act  (EODAA). 
Pub.  L  99-643,  on  November  10, 1986. 
Section  2  of  EODAA  made  section  1619 
permanent.  Thus,  individuals  who  are 
eligible  or  who  become  eligible  under 
section  1619  for  SSI  benefits  and  thus 
are  entitled  to  Medicaid  will  continue  to 
be  eligible  for  these  benefits  after  June 
30, 1987.  EODAA  also  made  some 
conforming  and  technical  amendments 
to  sections  1619  (a)  and  (b)  of  the  Act  to 
refiect  the  permanent  nature  of  this 
special  benefits  program. 

The  enactment  of  section  2  of  EODAA 
made  superfluous  the  OBRA  '86 
amendment  establishing  section  1905(q) 
of  the  Act  In  addition,  section  7  of 
EODAA  revised  section  1619(b)  and 
section  ig02(f)  of  the  Act  Under  these 
revisions,  States  using  more  restrictive 
Medicaid  eligibility  requirements  than 
SSI  under  the  authority  of  section  1902(f) 
of  the  Act  must  provide  mandatory 
categorically  needy  Medicaid  coverage 
to  certain  disabled  and  blind  individuals 
covered  under  section  1619  of  the  Act. 
These  are  individuals  who  either  (1) 
qualify  for  cash  benefits  under  section 
1619(a)  of  the  Act  or  (2)  are  determined 
by  SSA  to  be  in  section  1619(b)(1)  status 
and  were  eligible  for  Medicaid  under  the 
State's  approved  Medicaid  plan  in  the 
month  immediately  preceding  the  first 
month  in  which  they  qualified  for 
benefits  under  section  1619(a)  or  went 
into  section  1619(b)(1)  status. 

Sections  2  and  7  of  EODAA  and 
section  9404  of  OBRA  '86  are  effective 
on  July  1, 1987,  without  regard  to 
whether  or  not  final  regulations  have 
been  issued,  except  in  two  instances.  If 
the  Secretary  determines  that  State 
legislation  (other  than  legislation 
appropriating  funds)  is  required  in  order 
for  the  State's  Medicaid  plan  to  meet 
these  legislative  requirements,  the  State 
Medicaid  plan  will  not  be  considered  as 
failing  to  comply  with  the  requirements 
of  title  XIX  solely  on  the  basis  of  its 
failure  to  meet  the  legislative 
requirements  until  60  days  after  the 
close  of  the  first  regular  session  of  the 
State  legislature  that  begins  after 
November  10, 1988  with  respect  to 
scciton  7  of  EODAA,  and  until  the  first 
day  of  the  first  calendar  quarter 
beginning  after  the  close  of  the  first 
regular  session  of  the  State  legislatiire 
that  begins  after  October  21, 1986,  with 
respect  to  section  9404  of  OBRA  '86. 


A  State  that  believes  it  will  need  to 
enact  State  legislation  in  order  to 
implement  the  provisions  of  section  9404 
of  OBRA  '86  and  section  7  of  EODAA 
will  also  need  to  demonstrate  this  to 
HCFA.  The  State  must  submit 
documentation  that  substantiates  the 
claim,  such  as  a  State's  attorney 
general's  opinion,  to  the  HCFA  Regional 
Office.  This  documentation  should 
identify  and  describe  the  relevant 
current  State  statutes  and  provide  the 
State's  justification  and  basis  for  the 
need  for  additional  legislation  in  order 
to  implement  the  provisions. 

Implementation  of  Legislative  Changes 

In  States  covering  SSI  beneficiaries, 
Medicaid  eligibility  is  granted  on  the 
basis  of  an  individual's  SSI  beneficiary 
status.  The  group  of  "qualified  severely 
impaired  individuals"  created  by  section 
9404  of  OBRA  '86  is  considered  to  be 
equivalent  to  tha  group  of  individuals 
who  are  in  section  1619(b)  status  and,  as 
such,  are  considered  to  be  SSI 
beneficiaries.  Thus,  in  States  covering 
SSI  beneficiaries,  we  propose  to 
continue  to  apply  the  policy  in  existence 
before  OBRA  '86  and  EODAA  that 
provided  automatic  Medicaid  coverage 
to  individuals  in  section  1619  status  who 
are  considered  to  be  SSI  beneficiaries 

In  States  that  use  more  restrictive 
eligibility  criteria  than  SSI  under  section 
1902(f)  of  the  Act  an  individual's  SSI 
beneficiary  status  does  not  confer 
Medicaid  eligibility.  Prior  to  OBRA  '86 
and  EODAA,  section  1902(f)  States  were 
not  required  to  provide  automatic 
Medicaid  eligibility  to  SSI  recipients  or 
individuals  considered  to  be  SSI 
beneficiaries,  such  as  under  section  1619 
of  the  Act.  This  provision  has  now 
changed.  Section  7  of  EODAA  amended 
section  1619(b)  and  section  1902(f)  of  the 
Act  to  provide  that,  in  section  1902(f) 
States,  an  individual  who  qualifies  for 
benefis  under  section  1619(a)  of  the  Act 
or  meets  the  requirements  of  section 
1619(b)(1)  of  the  Act  as  determined  by 
SSA,  and  who  was  eligible  for  Medicaid 
under  the  State's  more  restrictive 
Medicaid  eligibility  criteria  in  the  State 
approved  Medicaid  plan  in  the  month 
immediately  preceding  the  first  month  in 
which  the  individual  meets  the 
conditions  for  section  1619  (a)  or  (b)(1) 
status,  and  continues  in  section  1619  (a) 
or  (b)(1)  status,  must  be  covered  as 
mandatory  categorically  needy  under 
Medicaid.  In  this  context  we  propose  to 
interpret  the  provision  in  section 
1619(B)(3)(B)  that  the  individual  was 
eligible  for  medical  assistance  under  the 
State  plan  approved  under  title  XIX  (in 
the  reference  month  for  purposes  of 
Medicaid  eligibility)  to  mean  that  the 
State  must  verify  that  the  individual 


actually  had  been  determined  eligible 
for  Medicaid  as  either  categorically  or 
medically  needy  in  the  (reference) 
month  immediately  preceding  the  first 
month  of  section  1619  (a)  or  (b)(1)  status 
without  having  to  satisfy  any  additional 
conditions.  We  do  not  interpret  this  to 
mean  that  the  individual  must  have 
actually  used  Medicaid  services  during 
the  reference  month.  Generally,  an 
individual  would  be  considered  eligible 
during  the  reference  month  is  a 
Medicaid  card  was  issued  to  him  for 
that  month. 

In  order  for  an  individual  to  remain 
eligible  for  Medicaid  in  section  1902(f) 
States  under  the  amendments  made  by 
section  7  of  EODAA,  the  individual  must 
continue  to  be  eligible  under  section 
1619  (a)  or  (b)(1).  Thus,  if  the  individual 
loses  section  1619  (a)  or  (b)(l]  status,  or 
if  there  is  a  break  in  this  status,  Mdicaid 
eligibility  would  not  be  afforded  under 
section  1619(b)(3)  of  the  Act  for  the 
months  when  he  was  not  eligible  under 
section  1619  (a)  or  (b)(l].  (Although  the 
individual  wotdd  not  be  protected  by 
section  1619(b)(3),  he  might  become 
eligible  for  Medicaid  on  some  other 
basis,  such  as  under  a  State's  medically 
needy  program.  If  the  individual  is 
considered  for  eligibility  on  some  other 
basis,  he  would  need  to  satisfy  the 
State's  more  restrictive  eligibility 
requirements  imposed  under  section 
1902(f).)  If  the  individual  returns  to 
section  1619  (a)  or  (b)(1)  status, 
continued  Medicaid  coverage  would  be 
determined  by  the  eligibility  test  for  the 
initial  month  of  section  1619  eligibility. 
For  example— r 

An  individual  is  in  a  section  1902(f)  State 
and  Hrst  enters  section  1619  (a)  or  (b)(1) 
status  in  September  1987.  The  individual  was 
eligible  for  medical  assistance  in  August  1987 
and  remained  in  section  1619  [a]  or  (b)(1) 
status  until  November  1967  when  his 
resources  exceeded  the  SSI  resource 
eligibility  standard. 

Since  the  individual  was  eligible  for 
Medicaid  in  August  1987  (the  month 
immediately  preceding  the  month  in  which 
the  individual  first  went  into  section  1619 
status)  and  is  in  section  1619  status  from 
September  through  October  1987,  the 
individual  must  be  provided  Medicaid  by  the 
section  1902(f]  State  for  the  months  of 
September  and  October  1987  under  the 
requirements  of  section  7  of  EODAA.  Since 
the  individual  was  not  in  section  1619  status 
in  November  1987  (due  to  excess  resources), 
he  is  not  eligible  for  Medicaid  in  November 
on  the  basis  of  section  7  of  EODAA. 

It  is  not  clear  from  the  statute  or  the 
legislative  history  of  EODAA  whether, 
in  the  phrase  "month  immediately 
preceding  the  first  month  in  whidi  the 
individual  qualified  for  a  benefit  under 
such  subsection  or  met  such 
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requirements"  in  section  1619(b)(3),  the 
term  "first  month"  means  the  first  month 
in  an  individual's  life  in  which  he 
qualified  for  section  1619  (a]  or  (b)(1) 
benefits  or  status  or  the  first  monUi  of 
the  individual's  current  continuous 
section  1619  (a)  or  (b)(1)  entitlement. 
Therefore,  we  propose  to  allow  States 
maximum  flexibility  in  providing 
Medicaid  coverage  to  these  severely 
impaired  individuals.  We  propose  tq 
provide  States  with  two  options  in   | 
determining  the  first  month  of  sectioti 
1619  (a)  or  (b)(1)  eligibility  (the  reference 
month)  in  cases  where  an  individual  has 
more  than  one  period  of  eligibility  under 
section  1619  (a)  or  (b)(1) — that  is,     | 
situations  where  ther  are  breaks  in  ' 
section  1619  (a)  or  (b)(1)  status,  such  as 
when  an  individual  returns  to  regular 
SSI  status  under  section  1611  after  a 
period  of  ineligibility,  becomes  inehgible 
under  section  1611  of  the  Act  or 
becomes  ineligible  for  section  1619(a) 
benefits  or  loses  section  1619(b)(1) 
status  altogether.  The  option  that  the 
Senate  chooses  must  be  appUed  to  all 
individuals.  Under  the  first  option,  the 
first  month  of  section  1619  (a)  or  (b)(1) 
status  would  be  the  first  month  of  the 
first  period  the  individual  went  into  this 
status — that  is,  there  are  no  periods  of 
section  1619  (a)  or  (b)(1)  status  occurring 
prior  to  this  period.  Under  the  second 
options  the  first  month  of  section  1619 
(a)  or  (b)(1)  status  would  be  the  first 
month  the  individual  went  into  this 
status  in  the  most  recent  period  of 
eligibility  under  section  1619.  The 
following  example  illustrates  the 
application  of  these  options. 

Example: 

Situation:  An  individual  is  in  a  section 
1902(n  State  and  first  went  into  section 
1619(a)  or  (b)(1)  status  in  March  1984.  In  May 
1986.  the  individual  stopped  working  and 
returned  to  regular  SSI  status  under  section 
1611  of  the  Act.  In  November  1987.  he  began 
worlung  again  and  returned  to  and  continued 
in  section  1619(a)  or  (b)(1)  status.  He  was 
eligible  for  medical  assistance  in  February 
1984.  He  was  not  eligible  for  medical 
assistance  in  October  1987.  The  individual 
applies  for  medical  assistance  under  section 
1619  as  made  permanent  by  section  7  of 
EODAA  for  months  beginning  November 
1987. 

Option  1:  If  the  State  chooses  the  first 
option — Since  the  individual  was  eligible  for 
Medicaid  in  February  1964  (the  month 
preceding  the  first  month  of  section  1619 
status  of  the  first  period  of  eligibihty  under 
section  1619]  and  went  into  and  continued  in 
section  1619  status  in  November  1987,  the 
State  must  provide  Medicaid  to  the  individual 
for  November  1987  and  continuing  months  (so 
long  as  the  individual  remains  in  section  1619 
status).  This  applies,  regardless  of  the  fact 
that  the  individual  was  not  eligible  for 
medical  assistance  in  October  1987  (the 
month  preceding  the  most  recent  period  of 
section  1619  status}. 


Option  2:  If  the  State  chooses  to  apply  the 
second  option — Since  the  individual  was  not 
eligible  for  medical  assistance  in  October 
1987  (the  month  preceding  the  most  recent 
period  of  section  1619  status],  he  is  not 
eligible  for  Medicaid  under  the  amendments 
made  by  section  7  of  EODAA.  (If,  in  this  case, 
the  individual  had  been  eligible  for  medical 
assistance  in  October  1987,  he  would  be 
eligible  for  Medicaid  under  section  7  of 
EODAA. 

Under  section  1616  of  the  Act,  States 
may  make  supplementary  payments  to 
individuals  in  addition  to  the  basic 
Federal  SSI  payment.  Section  1616(c)(3) 
of  the  Act  also  provides  States  the 
option  of  making  supplementary 
payments  to  individuals  eligible  under 
section  1619  of  the  Act.  These  optional 
State  supplementary  payments  are 
administered  either  by  SSA  or  the  State 
making  the  payment.  Under  the  changes 
made  by  EODAA  to  section  1619  of  the 
Act,  only  federally  administered 
payments  (that  is,  basic  Federal  SSI 
benefits  and  federally  administered 
State  supplementary  payments)  are 
considered  by  SSA  in  determining 
eligibility  imder  section  1619(a)  and 
(b)(1).  SSA  does  not  consider  State 
administered  optional  State 
supplementary  payments  in  determining 
whether  an  individual  is  eligible  under 
section  1619(a)  and  (b)(1).  Specific 
regulations  governing  eligibility 
requirements  as  determined  by  SSA 
imder  section  1619(a)  and  (b)(1)  are 
located  in  20  CFR  Part  416,  Subpart  B. 

In  States  that  have  agreements  with 
the  SSA  imder  section  1634  of  the  Act  to 
determine  Medicaid  eligibility  of  SSI 
beneficiaries,  individuals  determined  to 
be  in  section  1619(a)  or  (b)(1)  status  will 
be  automatically  determined  eligible  for 
Medicaid  without  the  need  to  apply  to 
the  Medicaid  State  agency  for  Medicaid 
benefits.  In  States  that  cover  individuals 
receiving  SSI  but  do  not  have  section 
1634  agreements  with  SSA,  individuals 
in  section  1619(a)  or  (b)(1)  status  will 
need  to  file  a  separate  application  with 
the  State  Medicaid  agency  in  order  to 
obtain  Medicaid  benefits.  In  these  cases, 
the  State  Medicaid  agency  will  need  to 
notify  individuals  of  their  potential 
eligibility  for  Medicaid  under  the  section 
1619(a)  or  (b)(1)  provisions  and  their 
need  to  file  an  application  in  order  to 
receive  Medicaid. 

In  States  that  apply  more  restrictive 
criteria  than  SSI  requirements  under 
section  1902(f).  individuals  who  have 
been  determined  by  SSA  to  be  eligible 
under  section  1619(a)  or  in  section 
1619(b)(1)  status  also  must  apply  to  the 
State  Medicaid  agency  for  Medicaid 
benefits.  If  SSA  determines  that  an 
individual  is  in  section  1619(a)  or  (b)(1) 
status,  the  State  agency  in  1902(f)  States 


then  would  determine  if  these 
individuals  are  eligible  for  Medicaid  as 
mandatory  categorically  needy  under 
the  more  restrictive  requirements  of  the 
State's  approved  Medicaid  plan  in 
accordance  with  the  provisions  of 
section  1619(b)(3)  as  added  by  section  7 
of  EODAA. 

With  respect  to  individuals  in  section 
1619(a)  or  (b)(1)  status  who  do  not  meet 
the  Medicaid  eligibility  requirements  as 
mandatory  categorically  needy  under 
the  provisions  of  section  1619(b)(3). 
section  1902(f)  States  also  have  the 
option  of  treating  these  individuals 
under  the  State's  more  restrictive 
criteria  in  the  same  maniter  in  which 
they  treat  other  SSI  beneficiaries.  These 
States  may,  at  their  option,  disregard 
some  or  all  of  the  income  that 
individuals  in  section  1619(a)  or  (b)(1) 
status  have  which  is  in  excess  of  the  SSI 
income  eligibility  level.  Depending  on 
whether  the  State  applies  an  income 
level  that  is  the  same  as  or  lower  than 
the  SSI  categorically  needy  income 
level,  this  could  result  in  these 
individuals  obtaining  eligibility  for 
Medicaid  without  the  need  for  any 
spenddown  or  after  meeting  a  reduced 
spenddown.  (If  a  section  1902(f)  State 
uses  a  more  restrictive  definition  of 
disability  than  SSI's,  neither  this 
optional  treatment  of  income  nor  the 
mandated  eligibility  under  section 
1619(b)(3)  (which  requires  that  the 
individual  must  have  been  Medicaid 
eligible  in  the  month  before  he  assumed 
section  1619(a)  or  (b)(1)  status)  would 
result  in  providing  Medicaid  for  an 
individual  who  does  not  meet  the  more 
restrictive  definition  of  disability.)  The 
State  agency  is  required  to  notify  those 
individuals  in  section  1619(a)  or  (b)(1) 
status  who  are  not  determined  eligible 
for  Medicaid  as  categorically  needy 
imder  the  State's  more  restrictive 
criteria  of  the  potential  for  Medicaid 
eligibility  under  the  provisions  of 
section  1619(b)(3)  and  the  need  to  apply 
to  the  Medicaid  agency  in  order  for  the 
State  to  determine  their  Medicaid 
eligibility  as  categorically  needy. 

States  will  need  to  ascertain  only  an 
individual's  section  1619(a)  or  (b)(1) 
status  as  determined  by  the  SSA 
through,  for  example,  the  use  of  the  SSI 
State  Data  Exchange  (SDX)  System.  For 
section  1902(f)  States  and  those  States 
that  do  not  have  section  1634 
agreements,  we  have  issued  instructions 
that  specify  how  to  determine  an 
individual's  status  under  section  1619 
through  use  of  the  SDX  system  and  how 
to  determine  the  first  month  that  an 
individual  went  into  such  status,  since 
the  system  does  not  indicate  the  first 
month  of  section  1619  status. 


Additional  Related  Legislative  Change 

Prior  to  EODAA,  under  section 
1611(e)(1)(A)  of  the  Act,  when  an  SSI 
beneficiary  entered  a  hospital,  extended 
care  faciUty.  skilled  nursing  facility,  or 
intermediate  care  facility  in  which  a 
substantial  portion  of  the  cost  of  care 
(that  is.  over  50  percent)  was  paid  by 
Medicaid,  the  individual's  monthly 
Federal  SSI  benefit  was  limited  to  a 
maximum  of  $25  begiiming  with  the  first 
.  full  calendar  month  the  individual  was 
in  the  institution.  Individuals  whose 
countable  income  exceeded  $25  were 
not  eligible  for  a  Federal  SSI  payment. 

Section  3  of  EODAA  amended  section 
1611(e)(1)  of  the  Act  by  adding  a  new 
section  1611(e)(1)(E)  to  provide  that 
individuals  eligible  under  section 
1619(a)  or  (b)  in  the  month  preceding  the 
first  full  month  of  institutionalization  in 
a  hospital,  extended  care  facility,  skilled 
nursing  facility,  intermediate  care 
facility,  or  public  medical  or^psychiatric 
facility  remain  eligible  for  SSI  based  on 
the  full  Federal  SSI  benefit  rate  under 
section  1611(b)  of  the  Act  for  the  first 
full  month  of  institutionalization  and,  if 
they  remain  institutionali;zed,  for  the 
subsequent  month.  This  additional 
receipt  of  SSI  payments  is  intended  for 
the  individual's  use  in  meeting  expenses 
outside  the  institution  (e.g..  maintaining 
his  place  of  residence).  Section 
1611(e)(I)(E)(iii)  of  the  Act,  as 
amendment  by  EODAA.  indicates  that 
any  individual  who  "under  an 
agreement  of  the  public  institution  or  the 
hospital,  extended  care  facility,  nursing 
home,  or  intermediate  care  facility  is 
permitted  to  retain"  the  increased  SSI 
benefit  for  one  month  (or  two  months,  as 
appropriate)  will  be  considered  an 
eligible  individual  or  spouse  for 
purposes  of  SSI.  We  will  consider  that 
an  institution  that  has  a  Medicaid 
provider  agreement  with  the  State  will 
have  satisfied  the  requirement  under 
section  1611(e)(l)(E)(iii)  of  the  Act  for  the 
"agreement"  and  no  further  agreement  is 
necessary  to  meet  this  condition.  This  is 
because  under  42  CFR  435.733(c)(5)  the 
State's  payment  to  the  institution  would 
not  be  reduced  by  the  amounts  paid 
under  section  1611(e)(1)(E)  and  under  42 
CFR  447.15  the  State  plan  must  already 
require  the  provider  to  accept  the  State's 
Medicaid  payment  rate  (including  the 
recipient's  share)  as  payment  in  full  for 
Medicaid  services  it  provides.  By 
agreeing  to  participate  in  the  Medicaid 
program,  the  insitution  cannot  collect 
the  higher  SSI  benefit  payment  amount 
from  the  individual  when  the  State  has 
uicreased  its  payment  to  the  institution 
by  this  amount. 

Section  3  of  EODAA  also  amended 
section  1902  of  the  Act  to  add  a 


Medicaid  State  plan  requirement  to 
provide  that  any  SSI  benefits  paid  under 
the  new  section  1611(e)(1)(E)  of  the  Act 
to  an  individual  who  is  eligible  for 
Medicaid  and  who  is  in  a  hospital, 
skilled  nursing  facility,  or  intermediate 
care  facility  must  be  disregarded  for 
purposes  of  determining  the  amount  of 
any  post-eligibility  contribution  by  the 
individual  to  the  cost  of  the  care  and 
services  provided  by  the  hospital, 
skilled  nursing  facility,  or  intermediate 
care  facility.  "ITiis  provision  is  effective 
on  July  1. 1987. 

Provisions  of  the  Proposed  Regulations 

We  propose  to  amend  S  435.120  of  the 
Medicaid  regulations  to  incorporate  as  a 
permanent  eligibility  group  the  new 
qualified  severely  impaired  group  of 
individuals  for  mandatory  Medicaid 
coverage  as  individuals  who  are 
considered  to  be  receiving  SSI  under 
section  1619  of  the  Act  by  removing  the 
June  30. 1987  expiration  date.  We  also 
would  amend  §  435.121  relating  to 
coverage  of  individuals  in  States  using 
more  restrictive  eligibility  criteria  than 
SSI  to  provide  for  the  mandatory 
coverage  of  individuals  who  are  eligible 
under  section  1619(a)  or  (b)(1)  and  who 
met  the  State's  more  restrictive 
Medicaid  eUgibihty  requirements  in  the 
month  before  the  month  they  became 
eligible  under  section  1619(a)  or  (b)(1). 
The  proposed  revised  S  435.121  also 
would  specify  the  option  of  the  section 
1902(f)  State  to  consider  individuals  who 
are  beneficiaries  under  section  1619(a) 
or  who  have  section  1619(b)(1)  status  to 
have  income  equal  to,  but  not  less  than, 
the  SSI  Federal  benefit  rate. 

We  propose  to  amend  §S  435.725  and 
435.733  to  provide  for  the  disregard  of 
the  SSI  benefit  paid  under  section 
1611(e)(1)(E)  in  determining  the  amount 
of  any  post-eligibility  contribution  by 
the  individual  to  the  cost  of  services 
provided  by  the  hosptial,  skilled  nursing 
facility,  or  intermediate  care  facility. 

In  addition,  we  propose  to  make  a 
technical  change  to  S435.120.  Section  2 
of  Pub.  L.  97-123  repealed  section  1622 
of  the  Act.  Section  1622  of  the  Act  -> 
provided  entitlement  to  minimiun 
benefits  under  SSI  for  certain 
individuals  who  lost  eligibility  for 
minimum  social  security  benefits  but 
excluded  these  individuals  from  being 
considered  as  SSI  recipients  for 
purposes  of  other  provisions  of  the  Act 
including  eligibility  for  Medicaid.  This 
exclusion  from  being  eligible  on  the 
basis  of  receipt  of  SSI  is  reflected  in  the 
existing  regulations  under  S435.120(b). 
We  propose  to  delete  this  paragraph  (b) 
to  conform  the  regulations  to  repeal  of 
section  1622  of  the  Act 


Response  of  Public  Comments 

Because  of  the  large  number  of  public 
comments  that  we  usually  receive  on 
notices  of  proposed  rulemaking,  we 
cannot  respond  to  the  correspondence 
individually.  However,  we  will  respond 
to  all  pubhc  comments  received  on  this 
NPRM  in  the  preamable  to  the  final 
regulations  when  the  fmal  regulations 
are  issued. 

Impact  Statement 

Executive  Order  12291  and  Regulatory 
Flexibility  Act  of  1980  (Pub.  L  9&-354) 

Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  a  regulatory 
impact  analysis  for  any  regulation  that 
meet  one  of  the  E.O.  criteria  for  a  major 
rule;  that  is,  that  would  be  liekly  to 
result  in:  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  In  addition,  we  generally 
prepare  an  initial  regulatory  flexibility 
analysis  that  is  consistent  with  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  through  612),  unless  the 
Secretary  certifies  that  a  proposed 
regulation  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  State 
Medicaid  agencies  and  individuals  who 
will  be  affected  by  this  proposed  rule 
are  not  considered  as  small  entities. 

This  proposed  rule  codifies  in 
regulations  statutory  provisions  that  are 
already  in  effect.  The  Statutory  changes, 
which  expand  Medicaid  eligibility 
groups,  will  increase  Medicaid  program 
expenditures  independentiy  of  the 
promulgation  of  this  rule,  llie  rule,  in 
itself,  would  not  affect  Medicaid 
program  expenditures. 

For  these  reasons,  we  have 
determined  that  a  regulatory  impact 
analysis  is  not  required.  Further,  we 
have  determined,  and  the  Secretary 
certifies,  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  and,  therefore,  we  have  not 
prepared  a  regulatory  flexibility 
analysis. 

Also,  section  1102(b)  of  the  Social 
Security  Act  requires  the  Secretary  to 
prepare  a  regulatory  impact  analysis  for 
any  proposed  rule  diat  may  have  a 
si^iificant  impact  on  the  operations  of  a 
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substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hosptial  as  a  hospital  with  fewer 
than  50  beds  located  outside  a 
metropolitan  statistical  area.  We  have 
determined,  and  the  Secretary  certifies, 
that  this  proposed  rule  would  not  have  a 
significant  impact  on  the  operations  of  a 
substantial  number  of  small  rural     j 
hospitals. 

Papowock  Reductioa  Act  of  1980  (Pull. 
L  96-511) 

These  proposed  regulations  do  not 
impose  information  collection  or 
reporting  requirements  that  are  subject 
to  review  by  the  Office  of  Management 
and  Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

List  of  Subjects  in  42  CFR  Part  435 

Aid  to  Families  with  Dependent 
Children,  Grant  programs-health, 
Medicaid,  Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income  (SSI),  Wages. 

42  CFR  Part  435  would  be  amended  as 
follows: 

PART  435— EUGIBtUTY  IN  THE 
STATES,  THE  DISTRICT  OF 
COLUMBIA.  THE  NORTHERN 
MARIANA  ISLANDS.  AND  AMERICAN 
SAMOA 

1.  The  authority  citation  for  Part  435 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302).  1 

2.  Section  435.120  is  revised  to  read  as 
follows: 


UMI 


{435.120    IndlvMuals  rrcaMng  SSI. 

Except  as  allowed  under  S  435.121,  the 
agency  must  provide  Medicaid  to  aged, 
blind,  and  disabled  individuals  or 
couples  who  are  receiving  or  are      i 
deemed  to  be  receiving  SSI.  This 
includes  individuals  who  are — 

(a)  Receiving  SSI  pending  a  final 
determination  of  blindness  or  disability; 

(b)  Receiving  SSI  under  an  agreement 
with  the  Social  Security  Administration 
to  dispose  of  resources  that  exceed  the 
SSI  dollar  limits  on  resources;  or 

(c)  Receiving  benefits  under  section 
1619(a)  of  the  Act  or  in  section  1619(b) 
status  (blind  individuals  or  those  with 
disabling  impairments  whose  income 
equals  or  exceeds  a  specific 
Supplemental  Security  Income  limit). 
(Regulations  at  20  CFR  416.280  through 
416.269  contain  requirements  governing 


determinations  of  eligibility  under  this 
provision.)  For  purposes  of  this 
paragraph  (c),  this  mandatory 
categorically  needy  group  of  individuals 
includes  those  qualified  severely 
impaired  individuals  defined  in  section 
1905(q)  of  the  Act. 

3.  Section  435.121  is  revised  to  read  as 
follows: 

§  435.121    indtvMuals  In  States  using  more 
restrictive  nquirements  for  Medicaid  than 
ttw  SSI  requlrwnents. 

(a)  Option  for  use  of  more  restrictive 
eligibility  criteria.  The  agency  may  use 
Medicaid  eligibility  requirements  for  the 
aged,  blind,  or  disabled  that  are  more 
restrictive  than  the  eligibility 
requirements  for  SSI.  The  agency  may 
be  more  restrictive  in  defining  blindness 
or  disability,  more  restrictive  in  setting 
financial  requirements  for  income  or 
resources,  or  both.  The  requirements 
may  apply  to  the  aged  or  the  blind  or  the 
disabled,  or  to  any  combination.  For 
example,  the  agency  may  use  a  more 
restrictive  definition  of  disability  for 
those  applying  for  Medicaid  as  disabled 
and  a  more  restrictive  income 
requirement  for  those  who  apply  as 
aged,  but  provide  Medicaid  to  all 
individuals  receiving  SSI  on  the  basis  of 
blindness. 

(b)  Mandatory  coverage  of  severely 
impaired  individuals  who  work.  If  the 
agency  uses  more  restrictive  eligibility 
requirements  for  aged,  blind,  and 
disabled  individuals  than  SSI.  it  must 
provide  Medicaid  to  individuals  who — 

(1)  Qualify  for  benefits  under  section 
1619(a)  or  are  in  eligibility  status  under 
section  1619(b)(1)  of  the  Act  as 
determined  by  SSA;  and 

(2)  Were  eligible  for  Medicaid  under 
the  more  restrictive  criteria  in  the 
State's  approved  Medicaid  plan  in  the 
reference  month — the  month 
immediately  preceding  the  first  month  in 
which  they  became  eligible  under 
section  1619  (a)  or  (b)(1).  Under  this 
provision,  the  State  may  elect  to  use  as 
the  reference  month  for  determining 
Medicaid  eligibility  for  all  individuals 
under  section  1619  of  the  Act,  the  month 
immediately  preceding  either  the  first 
month  of  the  most  recent  period  of 
eligibility  under  section  1619  or  the  first 
month  of  the  first  period  of  section  1619 
eligibility. 

(c)  Special  requirements.  If  an  agency 
uses  more  restrictive  requirements 
under  this  section — 

(1)  Each  requirement  may  be  no  more 
restrictive  than  that  in  effect  under  the 
State's  Medicaid  plan  on  January  1, 
1972,  and  no  more  liberal  than  that 
applied  under  SSI  or  an  optional  State 


supplement  program  that  meets  the 
conditions  of  S  435.230; 

(2)  In  determining  financial  eligibility 
of  an  individual  in  the  category  to  which 
the  more  restrictive  requirements  apply, 
the  agency  must  deduct,  from  the 
individual's  income,  his  SSI  payment, 
any  optional  State  supplement,  and 
incurred  medical  expenses  as  specified 
in  S  435.732:  and 

(3)  For  purposes  of  counting  income, 
with  respect  to  individuals  who  are 
receiving  benefits  under  section  1619(a) 
of  the  Act  or  are  in  section  1619(b)(1) 
status  but  who  do  not  meet  the 
requirements  of  paragraph  (b)(2)  of  this 
section,  the  agency  may  disregard  some 
or  all  of  the  amount  of  the  individual's 
income  that  is  in  excess  of  the  SSI 
Federal  benefit  rate  under  section 
1611(b)  of  the  Act. 

(d)  The  following  sections  of  this  part 
apply  to  the  agency's  use  of  more 
restrictive  eligibility  requirements: 

(1)  Section  435.135,  treatment  of 
individuals  who  receive  OASDI  cost-of- 
living  increases. 

(2)  Section  435.330,  medically  needy 
coverage. 

(3)  Section  435.530,  more  restrictive 
definitions  of  blindness. 

(4)  Section  435.540,  more  restrictive 
definitions  of  disability. 

(5)  Sections  435.731  through  435.733. 
more  restrictive  income  and  resource 
requirements. 

(6)  Sections  435.812,  435.823, 435.831, 
and  435.841,  medically  needy  financial 
eligibility  requirements. 

4.  In  {  435.725,  paragraph  (c)  is 
republished  and  a  new  paragraph  (c)(5) 
is  added  to  read  as  follows: 

§435.725    Post-eligibility  trMtment  of 
Income  and  resources  of  institutionalized 
Individiiais:  Application  of  patient  Income 
to  ttte  cost  of  care. 

***** 

(c)  Required  deductions.  In  reducing 
its  payment  to  the  institution,  the  agency 
must  deduct  the  following  amoimts,  in 
the  following  order,  from  the 
individual's  total  income,  as  determined 
under  paragraph  (e)  of  this  section. 
Income  that  was  disregarded  in 
determining  eligibility  must  be 
considered  in  this  process. 

(5)  SSI  benefits  paid  under  section 
1611(e)(1)(E)  of  the  Act  to  individuals 
who  receive  care  in  a  hospital,  skilled 
nursing  facility,  or  intermediate  care 
facility. 


5.  In  S  435.733,  paragraph  (c)  is 
republished  and  a  new  paragraph  (c)(5) 
is  added  to  read  as  follows: 

§  435.733    Post-eligibiiity  treatment  of 
Income  and  resources  of  institutionalized 
individuals:  Application  of  patient  income 
to  the  cost  of  care. 
***** 

(c)  Required  deductions.  The  agency 
must  deduct  the  following  amounts,  in 
the  following  order,  from  the 
individual's  total  income,  as  determined 
under  paragraph  (e)  of  this  section. 
Income  that  was  disregarded  in 
determining  eligibility  must  be 
considered  in  this  process. 
***** 

(5)  Sdl  benefits  paid  under  section 
1611(e)(1)(E)  of  the  Act  to  individuals 
who  receive  care  in  a  hospital,  skilled 
nursing  facility,  or  intermediate  care 
facility. 
***** 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714-Medical  Assistance 
Programs) 

Dated:  December  9, 1987. 
William  L.  Roper, 

Administrator,  Health  Care  Financing 
Administration. 
Approved:  March  21, 1988. 

Otis  R.  Bowen, 

Secretary. 

(PR  Doc.  88-9875  Filed  5-3-88;  8:45  am] 

BILUNG  CODE  4120-01-M 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  581 

[Docket  No.  88-7] 

Service  Contracts;  "Most-Favored- 
Shipper"  Provisions 

agency:  Federal  Maritime  Commission. 
action:  Availability  of  finding  of  no 
significant  impact. 

summary:  The  Commission  has 
completed  an  environmental  assessment 
of  a  proposed  rule  in  Docket  No.  88-7 
and  found  that  its  resolution  of  this 
proceeding  will  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment. 

date:  Petitions  for  review  are  due  May 
16, 1988. 

ADDRESS:  Petitions  for  review  (Original 

and  15  copies)  to:  Joseph  C.  Polking, 

Secretary,  Federal  Maritime 

Commission,  1100  L  Street  NW., 

Washington,  DC  20573. 

FOR  FURTHER  INFORMATION  CONTACT 

Edward  R.  Meyer,  Office  of  Special 

Studies,  1100  L  Street  NW.,  Washington. 

DC  20573. 

SUPPt.EMENTARY  INFORMATION:  Upon 

completion  of  an  environmental 
assessment,  the  Federal  Maritime 
Commission's  Office  of  Special  Studies 
has  determined  that  Docket  No.  88-7 
will  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  within  the 


meaning  of  the  National  Environmental 
Policy  Act  of  1969,  42  U.S.C.  section  4321 
et  seq.,  and  that  preparation  of  an 
environmental  impact  statement  is  not 
required. 

In  Docket  No.  88-7  the  Commission 
proposes  to  amend  its  service  contract 
regulations  to  prohibit  the  use  of 
contract  clauses  that  affect  the  rate 
charged  under  a  service  contract  by 
referencing  rates  offered  or  published  by 
other  carriers  or  conferences,  whether  in 
their  service  contracts  or  their  tariffs. 
However,  contract  clauses  that  adjust  a 
service  contract  rate  by  referencing  a 
rate  in  the  contract  carrier's  or 
conference's  own  tariffs  or  service 
contracts  would  continue  to  be 
permitted  (see  proposed  rule  at  53  FR 
8775). 

This  Finding  of  No  Significant  Impact 
("FONSI")  will  become  final  within  10 
days  of  publication  of  this  notice  in  the 
Federal  Register  unless  a  petition  for 
review  is  filed  pursuant  to  46  CFR  504.6 
(b). 

The  FONSI  and  related  environmental 
assessment  are  available  for  inspection 
on  request  from  the  Office  of  the 
Secretary,  Room  11101,  Federal 
Maritime  Commission,  Washington,  DC 
20573-0001,  telephone  (202)  523-5725. 

By  the  Commission. 
Joseph  C  Polking, 

Secretary. 

[FR  Doc.  88-9836  Filed  5-3-88:  8:45  am) 
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Notices 


Fsderal  Regisiar 
VoL  53,  No.  86 
Wednesday,  May  4,  1988 


TNs  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mles  or 
proposed  rules  that  are  appTicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulir>gs,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
o  ganization  and  functions  are  examples 
of  documents  appearirtg  in  this  sectioa 


DEPARTMENT  OF  AGRICULTURE 

Acriculturai  Marketing  Service 

Flue-Cured  TdMCCO  Adviaory 
Cofiinilttee,  Meeting 

In  accordance  with  the  Federal 
Advisory  Conunittee  Act  (5  U.S.C.  App. 

1)  announcement  is  made  of  the 
following  committee  meeting: 

Name:  Flue-Cured  Tobacco  Advisory 
Committee. 

Date:  May  26, 1988. 

Time:  1  p.m. 

Place:  Tobacco  Division.  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  Flue-Cured  Tobacco  Cooperative 
Stabilization  Corporation  Building,  1306 
Annapolis  Drive,  Raleigh,  North  Carolina 
27605. 

Purpose:  To  discuss  the  establishment  of 
marketing  areas,  submarketing  areas,  selling 
schedules,  opening  dates,  and  related  matters 
for  the  1988  flue-cured  tobacco  marketing 
season. 

The  meeting  is  open  to  the  public.  Persons, 
other  than  members,  who  wish  to  address  the 
Committee  at  the  meeting  should  contact  the 
Director,  Tobacco  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  300 12th  Street,  SW.,  P.O.  Box 
96456,  Washington,  DC  20090-«456,  (202)  447- 
2567,  prior  to  the  meeting.  Written  statements 
may  be  submitted  to  the  Committee  prior  to 
or  at  the  meeting. 

Dated:  April  29, 198a 
].  Patrick  Boyle, 

Administrator,  Agricultural  Marketing 
Service. 
[FR  Doc.  88-9915  Filed  5-3-88;  8:45  am] 

BIUJNQ  COOC  M1(M>2-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administratk>n 

Marine  Mammals;  Application  for 
Permit;  GuH  WorM,  Inc.  (P1600) 

Notice  is  hereby  given  that  the 
Applicant  has  applied  in  due  form  for  a 


Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
ProtecUon  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant-  Gulf  Worid,  Inc.,  15412 
West  Alternate  Highway  98,  Panama 
City  Beach,  Florida  32407. 

2.  Type  of  Permit:  Public  Display. 

3.  Name  and  Number  of  Marine 
Mammals:  Atlantic  bottlenose  dolphin 
[Tursiops  truncatus),  6. 

4.  Type  of  Take:  Capture/maintain. 

5.  Location  of  Activity:  Gulf  of 
Mexico  from  Panama  City  to  Cape  San 
Bias. 

6.  Period  of  Activity:  2  years. 

The  arrangements  and  facilities  for 
transporting  and  maintaining  the  marine 
mammals  requested  in  the  above 
described  application  have  been 
inspected  by  a  licensed  veterinarian, 
who  has  certified  that  such 
arrangements  and  facilities  are 
adequate  to  provide  for  the  well-being  of 
the  marine  mammals  involved. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  ScientiHc  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
DC  20235,  within  30  days  of  the 
pubhcation  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 
Office  of  Protected  Resources  and 

Habitat  Programs,  National  Marine 

Fisheries  Service,  1825  Connecticut 

Avenue,  NW.,  Rm.  805,  Washington, 

DC; 
and 


Director,  Southeast  Region,  National 
Marine  Fisheries  Service,  9450  Koger 
Boulevard.  St.  Petersburg,  Florida. 
33720. 

Date:  April  28. 1988. 
James  E.  Douglas,  Jr., 
Deputy  Assistant  Administrator,  National 
Marine  Fisheries  Service. 
(FR  Doc.  99-9884  FUed  5-3-88: 8:45  am] 

MLUNQ  COOe  3S10-22-M 


Marine  Mammals;  Issuance  of  Permit; 
Marine  WorM  Foundation  (P172B) 

On  March  4, 1988,  notice  was 
published  in  the  Federal  Register  (53  FR 
7002)  that  an  application  had  been  filed 
by  the  Marine  World  Foundation, 
Marine  World  Parkway,  Vallejo, 
California  94589  for  a  permit  to  take  ten 
(10)  Atlantic  bottlenose  dolphins 
{Tursiops  truncatus)  for  public  display. 

Notice  is  hereby  given  that  on  April 
29, 1988,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C.  1361-1407).  the  National 
Marine  Fisheries  Service  issued  a  Permit 
for  the  above  taking  subject  to  certain 
conditions  set  forth  therein. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices; 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue,  NW.,  Room  805,  Washington, 
DC; 

Director,  Southeast  Region,  National 
Marine  Fisheries  Service,  9450  Koger 
Boulevard,  St.  Petersburg,  Florida  33702; 
and 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street,  Terminal  Island,  California 
90731-7415. 

Date:  April  27, 1988. 
lames  E.  Douglas,  Jr., 
Deputy  Assistant  Administrator,  National 
Marine  Fisheries  Service. 
[FR  Doc.  88-9885  Filed  5-^-88;  8:45  am] 

MLUNQ  COOe  3610-I»4i 


Marine  Mammals;  Application  for 
Permit;  National  Zoological  Park, 
Smittisonlan  Institution  (P6K) 

Notice  is  hereby  given  that  the 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 


Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  :Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant-  Dr.  John  Francis, 
National  Zoological  Paric,  Smithsonian 
Institution.  Washington,  D.C.  20008. 

2.  Type  of  Permit-  Scientific  Research. 

3.  Name  and  Number  of  Marine 
Mammals:  Juan  Fernandez  fur  seals 
(Arctocephalus  philippii)  40;  southen 
sea  lions  [Otaria  byronia)  20. 

4.  Type  of  Take:  The  applicant 
proposes  to  import  milk  samples 
collected  from  the  above  listed  species 
for  analysis  at  the  National  Zoo.  Of  the 
60  specimens  taken,  no  more  than  10  of 
each  species  will  involve  recapture  of  a 
previously  taken  animal.  Analysis  of  the 
milk  samples  will  address  the  question 
of  whether  or  not  milk  fat  content 
follows  a  clinal  variation  correlating 
with  the  duration  of  maternal  care  and 
latitude. 

5.  Location  and  Duration  of  Activity: 
Argentina  and  Chile  over  a  4-year 
period. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Conimittee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Conunerce,  Washington, 
DC  20235,  within  30  days  of  die 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service,  1825  Coimecticut 
Avenue,  NW.,  Rm.  805,  Washington,  DC; 

Director,  Southeast  Region,  National 
Marine  Fisheries  Service,  9450  Koger 
Blvd.,  St.  Petersburg,  Florida  33702;  and 

Director,  Northeast  Region,  National 
Marine  Fisheries  Service,  Federal  Bldg., 


14  Elm  Street.  Gloucester, 

Massachusetts  01930. 

lames  E.  Douglas,  ]t„ 

Deputy  Assistant  Administrator,  Notional 

Marine  Fisheries  Service. 

Date:  April  28. 1988. 

[FR  Doc.  88-9886  Filed  5-^-88;  8:45  am] 
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COMMISSION  ON  MERCHANT  MARINE 
AND  DEFENSE 

Meeting 

summary:  The  Commission  on 
Merchant  Marine  and  Defense  was 
established  by  Pub.  L  98-525  (as 
amended),  and  the  Commission  was 
constituted  in  December  1986.  The 
Commission's  mandate  is  to  study  and 
report  on  problems  relating  to 
transportation  of  cargo  and  personnel 
for  national  defense  purposes  in  time  of 
war  or  national  emergency,  the 
capability  of  the  Merchant  Marine  to 
meet  the  need  for  such  transportation, 
and  the  adequacy  of  the  shipbuilding 
mobilization  base  to  suppiort  naval  and 
merchant  ship  construction.  In 
accordance  with  the  Federal  Advisory 
Committee  Act,  Pub.  L.  92-463,  as 
amended,  the  Commission  announces 
the  following  meeting: 

Dates  and  Times:  Monday,  May  23. 
1988:  Beginning  2:00  p.m. 

Place:  Center  for  Naval  Analyses 
auditorium.  First  Floor,  4401  Ford 
Avenue,  Alexandria  Virginia. 

Type  of  meeting:  Open. 

Contact  Person:  Allan  W.  Cameron, 
Executive  Director,  Commission  on 
Merchant  Marine  and  Defense,  Suite 
520,  4401  Ford  Avenue,  Alexandria, 
Virginia  22301-0268,  Telephone  (202) 
756-0411. 

Purpose  of  Meeting:  To  receive  and 
consider  statements  on  the  subject  of 
"Improving  the  Competitiveness  of  the 
U.S.  Flag  Merchant  Marine,"  to  include 
consideration  of  ODS  and  other 
subsidies,  issues  of  merchant  marine 
cost  and  efficiency,  foreign  competition 
and  subsidy,  unfair  foreign  practices, 
measures  to  promote  and  support  the 
U.S.  Flag  merchant  marine,  and 
maritime-related  research  and 
development,  and  related  issues. 
Individuals  or  organization  desiring  to 
present  oral  testimony  must  notify  the 
Executive  Director  in  writing  by  May  13, 
1988,  and  must  provide  40  copies  of 
written  testimony  no  later  than  May  18. 
Witnesses  will  be  allowed  a  maximum 
of  15  minutes  to  summarize  their  written 
testimony,  may  be  included  on  panels, 
and  may  be  asked  to  respond  to 
questions  from  the  Commissioners. 


Questions  about  the  nature  and  content 
of  testimony,  scheduling,  due  dates,  and 
related  matters  should  be  directed  to 
Mr.  Arthur  D.  Baker,  III.  of  die 
Commission's  staff.  - 

SUPPLEMENTARY  INFORMATKMl:  Other 
interested  persons  are  invited  to  submit 
written  statements  about  the  merchant 
marine  and  the  shipping  required  to 
implement  United  States  defense  policy. 
Written  statements  should  be  received 
by  the  close  of  business  on  May  18, 1988. 
All  written  submissions  will  be  made 
available  for  inspection  by  interested 
parties,  and  may  be  published  as  part  of 
the  Conunission's  proceedings.  All 
submissions  should  be  addressed  to  the 
Executive  Director  at  the  Commission's 
office  in  Alexandria,  Virginia. 
Allan  W.  Cameron, 

Executive  Director,  Commission  on  Merchant 
Marine  and  Defense. 
[FR  Doc.  88-9894  Filed  5-3-88;  8:45  am] 
aiLUNO  COOE  3t20-01-M 


Meeting 

SUMMARY:  The  Conunission  on 
Merchant  Marine  and  Defense  was 
established  by  Pub.  L  98-525  (as 
amended),  and  the  Commission  was 
constituted  in  December  1986.  The 
Commission's  mandate  is  to  study  and 
report  on  problems  relating  to 
transportation  of  cargo  and  personnel 
for  national  defense  purposes  in  time  of 
war  or  national  emergency,  the 
capability  of  the  Merchant  Marine  to 
meet  the  need  for  such  transportation, 
and  the  adequacy  of  the  shipbuilding 
mobilization  base  to  support  naval  and 
merchant  ship  construction.  In 
accordance  with  the  Federal  Advisory 
Conunittee  Act.  Pub.  L  92-463,  as 
amended,  the  Commission  announces 
the  following  meeting: 

DATES  AND  TIMES:  Tuesday,  May  24, 
1988;  Beginning  2:00  p.m. 

PLACE:  Center  for  Naval  Analyses 
auditorium,  First  Floor,  4401  Ford 
Avenue,  Alexandria,  Virginia. 

TYPE  OF  MEETING:  Open. 

CONTACT  person:  Allan  W.  Cameron, 
Executive  Director,  Commission  on 
Merchant  Marine  and  Defense,  Suite 
520,  4401  Ford  Avenue,  Alexandria. 
Virginia  22301-0268,  Telephone  (202) 
756-0411. 

PURPOSE  OF  MEETING:  To  receive  and 
consider  statements  on  the  subject  of 
"Obtaining,  Sustaining,  and  Modernizing 
Ships  for  Strategic  Sealift,"  to  include 
consideration  of  "Procure  and  Charter" 
and  "Build  and  Charter"  programs, 
construction  in  foreign  shipyards,  TiUe 
XI  and  CCF  programs,  offshore  or 
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foreign  registries,  needs  for  and  uses  of 
active  and  reserve  fleets,  and  related 
issues.  Individuals  or  organizations 
desiring  to  present  oral  testimony  must 
notify  the  &cecutive  Director  in  writing 
by  May  13, 1988,  and  must  provide  40 
copies  of  written  testimony  no  later  than 
May  18.  Witnesses  will  be  allowed  a 
maximiun  of  15  minutes  to  summarize 
their  written  testimony,  may  be  included 
on  panels,  and  may  be  asked  to  respond 
to  questions  from  the  Commissioners. 
Questions  about  the  nature  and  content 
of  testimony,  scheduling,  due  dates,  and 
related  matters  should  be  directed  to 
Mr.  Robert  Nevel  of  the  Commission's 
staff. 

SUPPLEMENTARY  INFORMATION:  Other 

interested  persons  are  invited  to  submit 
written  statements  about  the  merchant 
marine  and  the  shipping  required  to 
implement  United  States  defense  pohcy. 
Written  statements  should  be  received 
by  the  close  of  business  on  May  18, 1988. 
^1  written  submissions  will  be  made 
available  for  inspection  by  interested 
parties,  and  may  be  published  as  part  of 
the  Commission's  proceedings.  All 
submissions  should  be  addressed  to  the 
Executive  Director  at  the  Commission's 
ofRce  in  Alexandria,  Virginia. 
Allan  W.  Cameron, 

Executive  Director,  Commission  on  Merchant 
Marine  and  Defense.  | 

(FR  Doc.  88-9895  Filed  5-3-88;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTI 
AGREEMENTS 


1 


Amendment  to  ttie  Export  Visa 
Requirements  for  Certain  Wool  Textile 
Products  Produced  or  Manufactured  in 
Uruguay 

April  29, 1988. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  amending 

visa  requirements. 

EFFECTIVE  DATE:  May  5, 1988. 

Authority:  E.0. 11651  of  March  3, 1972,  as 
amended:  sec.  204  of  the  Agricultural  Act  of 
1956,  as  amended  (7  U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

SUPPLEMENTARY  INFORMATION:  Under 
the  terms  of  the  current  Bilateral  Textile 
Agreement  and  export  visa  arrangement 
between  the  Governments  of  the  United 


States  and  Uruguay,  the  two 
governments  agreed  that  shipments  of 
wool  apparel  products  in  Category  444 
are  no  longer  subject  to  visa 
requirements. 

Copies  of  the  bilateral  agreement  and 
the  visa  arrangement  are  available  from 
the  Textile  Division,  Economic  Bureau, 
U.S.  Department  of  State,  (202)  647-1998. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  dated  December  11, 1987). 
Also  see  50  FR  6232,  published  in  the 
Federal  Register  on  February  14, 1985 
and  51  FR  19244,  published  on  May  28, 
1986. 

Jamm  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Comminee  for  the  Implementation  of  Textile 
Agreements 

April  29, 1988. 

Commissioner  of  Customs,  Department  of 

Treasury,  Washington,  D.C.  20229. 

Dear  Mr.  Commissioner 

This  directive  amends,  but  does  not  cancel, 
the  directive  of  February  8, 1985,  as  amended, 
which  directed  you  to  prohibit  entry  of 
certain  speciHed  categories  of  cotton  and 
wool  textile  products,  produced  or 
manufactured  in  Uruguay  for  which  the 
Government  of  the  Republic  of  Uruguay  has 
not  issued  an  appropriate  export  visa  or 
exempt  certification. 

Effective  on  May  5, 1988,  shipments  of  wool 
apparel  in  Category  444  which  are  exported 
6rom  Uruguay  on  or  after  May  5, 1988,  need 
not  be  accompanied  by  an  export  visa. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  88-9822  Filed  5-3-88:  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Minneapolis  Grain  Exchange; 
Proposed  Amendments  Relating  to  the 
Oats  Futures  Contract  and  a  Proposal 
to  Recommence  Trading  in  That 
Contract 

AGENCY:  Commodity  Futures  Trading 
Commission. 

action:  Notice  of  Proposed  Contract 
Market  Rule  Changes. 


summary:  The  Minneapolis  Grain 
Exchange  ("MCE"  or  "Exchange")  has 
submitted  for  the  oats  futures  contract  a 
number  of  proposed  changes  in  the 
standards  and  procedures  relating  to  the 
delivery  of  oats,  including  amendments 
to  the  delivery  points  and  quaUty 
standards.  In  accordance  with  section 
5a(12)  of  the  Commodity  Exchange  Act 
and  acting  pursuant  to  &ie  authority 
delegated  by  Commission  Regulation 
140.96,  the  Director  of  the  Division  of 
Economic  Analysis  ("Division")  of  the 
Commodity  Futures  Trading 
Commission  ("Commission")  has 
determined,  on  behalf  of  the 
Commission,  that  these  proposals  are  of 
major  economic  significance.  In 
addition,  the  MGE  has  submitted  a 
proposal  to  recommence  trading  in  the 
oats  futures  contract,  which  now  is 
dormant  within  the  meaning  of 
Commission  Regulation  5.2.  On  behalf  of 
the  Commission,  the  Division  is 
requesting  comment  on  these  proposals. 
date:  Comments  must  be  received  on  or 
before  June  3, 1988. 
ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW..  Washington,  DC  20581. 
Reference  should  be  made  to  the 
amendments  to  the  MGE  oats  futures 
contract. 

FOR  FURTHER  INFORMATION  CONTACT! 

Fred  Linse,  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  DC  20581  (202)  254-7303. 
SUPPLEMENTARY  INFORMATION:  The 

Exchange  submitted  proposed 
amendments  to  the  oats  futures  contract 
that  would: 

(1)  Increase  the  number  of  grades  of 
oats  deliverable  on  the  futures  contract 
(the  currently  deliverable  grades  are  No. 
1  and  No.  2  heavy  oats),  change  the 
existing  par  specification  for  the  No.  1 
heavy  oats  grade  to  a  3  cent  per  bushel 
premium,  and  specify  that  oats  with 
more  than  14%  mpisture  are  not 
deliverable.  The  existing  and  proposed 
deliverable  grades  of  oats  and  their 
corresponding  price  differentials  are 
shown  below: 


Grade 


Differefitials  ■ 


Cunent 


Pro- 
posed 


No.  2  Heavy  Oats 

t*o.  1  Oats 

No.  1  Extra  Heavy  Oats. 
No.  2  Extra  Heavy  Oats. 

No.  1  Heavy  Oats 

No  2  Oats' 


(cents  p^  t>ushel) 
par 


par 


Dinef«ntW8> 

Grade 

Currant 

Pro- 
poaed 

»*).  2  0al»» 

— 

-6 

par 
par 

+7 
+4 
+  3 
-3 


■  Urtdar  the  proposal,  bright  oats  shall  carry  no 
additional  premium  or  discount 

*  36  R>.  minimum  test  weight 

*  34  R).  mininium  test  weight 

(2)  Specify  that  delivery  in 
satisfaction  of  futures  contracts  must  be 
at  regular  warehouses  located  in  the 
Minneapolis/St.  Paul  switching  district. 
Current  provisions  allow  delivery  in 
regular  warehouses  located  in  Duluth, 
Minnesota  and  Superior,  Wisconsin,  as 
well  as  Minneapolis/SL  Paul. 

(3)  Limit  trading  and  delivery  to  lots  of 
5,000  bushels,  or  multiples  thereof, 
rather  than  permitting  delivery  in  units 
of  5,000  or  1,000  bushels,  or  multiples 
thereof,  as  currently  specified  in  the 
contract. 

(4)  Increase  the  maximum  daily  price 
fluctuation  limit  for  the  contract  to  10 
cents  from  6  cents  per  bushel  with 
provision  for  expansion  of  the  ba'se  limit 
to  15  cents  per  bushel  rather  than  the 
current  9  cents  per  bushel. 

(5)  Establish  a  minimum  price 
fluctuation  limit  for  trading  in  the 
contract  of  one-fourth  (Vi)  cent  per 
bushel. 

(6)  Specify  trading  for  delivery  in  the 
calendar  months  of  March,  May.  July. 
September,  and  December. 

(7)  Establish  trading  hours  for  the 
contract  of  9:30  a.m.  to  1:15  p.m. 
(Minneapolis  time). 

With  regard  to  these  proposals  to 
amend  the  contract,  the  MGE  noted  that: 

Over  the  past  two  decades  the  production 
of  Oats  has  tended  to  concentrate  in  the 
agricultural  regions  of  North  Dakota,  South 
Dakota,  Minnesota,  Iowa  and  Wisconsin.  The 
crop  has  become  more  specialized  as  an 
ingredient  in  feed  over  the  years  and  has 
contracted  in  size  from  about  a  40  million 
acre  harvest  in  the  1950s  to  a  10  to  12  million 
acre  harvest  crop  in  recent  years.  The  cash 
market  has  reflected  this  most  noticeably. 
Whereas  two  decades  ago  the  cash  market 
movement  from  a  wider  area  of  Oats 
producing  regions  in  the  United  States  found^ 
active  markets  in  Chicago,  Duluth  and 
Minneapolis/St.  Paul,  the  market  has  shifted 
rather  dramatically  in  favor  of  Mirmeapolis/ 
St.  Paul.  The  Minneapolis/St.  Paul  market 
now  accounts  for  the  greatest  share  of  cash 
Oats  trading  in  the  United  States  '  *  *. 

Due  to  the  decided  predominance  of 
Minneapolis  and  St  Paul  in  the  cash  market 
for  Oats  in  the  United  States  relative  to 
Chicago  and  Duluth  and  other  less  important 
markets,  the  Minneapolis  Grain  Exchange 
believes  that  this  proposal  to  relist  its 
presendy  dormant  Oats  futures  contract  and 
to  amend  it  as  noted  alrave  would  provide  a 
benefit  to  the  Oats  industry  participants  as 
well  as  to  the  general  pubhc.  The 
Minneapolis  Grain  Exchange  attests  that  the 


terms  and  conditions  noted  above  will 
provide  for  a  smooth  market  which  will 
better  enable  participants  to  hedge  their  cash 
and  anticipated  cash  positions  and  to  provide 
a  more  effective  pricing  tool  for  the  industry 
to  improve  economic  efficiency  in  the  Oats 
industry.  Further,  the  Exchange  believes  that 
the  terms  and  conditions  of  its  Oats  futures 
contract  are  in  conformity  with  cash  market 
practices  and  will  provide  for  a  deliverable 
supply  that  will  not  be  conducive  to  price 
manipulation  or  distortion  and  that  this 
supply  can  reasonably  t>e  expected  to  be 
available  to  the  short  trader  and  saleable  by 
the  long  trader  at  its  market  value  in  normal 
cash  market  chaimels. 

The  oats  futures  contract  is  not 
currently  listed  for  trading  and  is 
dormant  under  Commission  Regulation 
5.2.  Under  Regulation  5.2,  an  exchange 
must  submit  for  Commission  review  and 
approval,  pursuant  to  section  5a(12)  of 
the  Commodity  exchange  Act  (Act)  and 
Commission  Regulation  1.41(b).  an 
appropriate  bylaw,  rule,  regulation  or 
resolution  to  recommence  trading  in  a 
dormant  contract.  Accordingly,  the 
Exchange  has  submitted,  pursuant  to 
section  5a(12)  of  the  Act  and 
Commission  Regulation  1.41(b).  a 
proposal  to  list  additional  months  in  the 
contract. 

The  Commission  is  seeking  comment 
on  the  proposed  amendments  and  with 
respect  to  the  MGE's  proposal  to 
recommence  trading  in  the  oats  contract. 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  2033  K 
Street.  NW.,  Washington.  DC  20581. 
Copies  of  the  amended  terms  and 
conditions  can  be  obtained  through  the 
Office  of  the  Secretariat  by  mail  at  the 
above  address  or  by  phone  at  (202)  254- 
6314. 

The  material  submitted  by  the 
Exchange  in  support  of  the  proposed 
amendments  may  be  available  upon 
request  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  the 
Commission's  regulations  thereimder  (17 
CFR  Part  145  (1987)).  Requests  for  copies 
of  such  material  should  be  made  to  tj^ 
FOI,  Privacy  and  Sunshine  Acts 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
proposed  amendments  should  send  such 
comments  to  Jean  A.  Webb,  Secretary, 
Conmiodity  Futures  Trading 
Commission,  2033  K  Street,  NW.. 
Washington,  DC,  by  the  specified  date. 


Issued  in  Washington.  DC.  on  April  29, 
1988. 

Paula  A  Torini. 

Director,  Division  of  Economic  Analysis. 
[FR  Doc.  9863  Filed  5-3-88:  8:45  am] 

BILUNG  COOe  C3S1-01-M 

DEPARTMENT  OF  DEFENSE 

Office  of  ttte  Secretary 

DIA  Defense  Intelligence  College 
Board  of  Visitors;  Closed  Meeting 

agency:  Defense  Intelligence  Agency 
Defense  Intelligence  College. 
ACTION:  Closed  meeting. 

summary:  Pursuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Pub.  L 
92-463,  as  amended  by  section  5  of  Pub. 
L.  94-409,  notice  is  hereby  given  that  a 
closed  meeting  of  the  DIA  Defense 
Intelligence  College  Board  of  Visitors 
has  been  scheduled  as  follows: 
DATES:  Tuesday-Thursday,  May  3-5, 
1988;  9:00  a.m.  to  4:00  p.m.  on  May  3-4; 
9:00  to  11:00  a.m.  on  May  5. 
address:  The  DIAC,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Robert  De  Gross,  Provost,  DIA 

Defense  Intelligence  College, 

Washington,  DC  20340-5485.  (202/373- 

3344). 

SUPPLEMENTARY  INFORMATION:  The 

entire  meeting  is  devoted  to  the 
discussion  of  classified  information  as 
defined  in  section  552b(c){l),  Title  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  public.  The  Committee  will 
receive  briefings  on  and  discuss  several 
current  critical  intelligence  issues  and 
advise  the  Director,  DIA,  as  to  the 
successful  accomplishment  of  the 
mission  assigned  to  the  Defense 
Intelligence  College. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
April  28. 1988. 

(FR  Doc.  88-9825  Filed  5-3-88;  8:45  am] 
BILUNQ  COOE  MIO-OI-N 

Defense  intelligence  Agency  Scientific 
Advisory  Committee;  Closed  Meeting 

agency:  Defense  Intelligence  Agency 
Scientific  Advisory  Committee. 
action:  Notice  of  closed  meeting. 

summary:  Pursuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Pub.  L 
92-463,  as  amended  by  section  5  of  Pub. 
L.  94-409,  notice  is  hereby  given  that  a 
closed  meeting  of  a  panel  of  the  DLA 
Scientific  Advisory  Committee  has  been 
scheduled  as  follows: 
date:  June  15, 1988:  8:30  a.m.  to  3:30  p.m. 
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AODRESS:  The  DIAC  Boiling  AFB. 
Washington,  DC.  | 

FOR  PUirraCR  INFORMATION  CONTACT: 

Lieutenant  Colonel  John  E.  Hatlelid, 

USAF,  Executive  Secretary.  DIA 

Scientific  Advisory  Committee, 

Washington,  DC  20340-1328  (202/373- 

4930]. 

SUPPLEMENTARY  INFORMATION:  The 

entire  meeting  is  devoted  to  the 

discussion  of  classiHed  information  as 

defmed  in  section  552b(c](l).  Title  5  of 

the  U.S.  Code  and  therefore  will  be 

closed  to  the  public.  Subject  matter  will 

be  used  in  a  special  study  on  HUMINT/ 

Scientific  and  Technical  Intelligence 

Interface. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

April  28. 1988. 

[FR  Doc.  8&-982e  Filed  &-3-B8:  8:45  am] 

MLUNG  COOC  M10-01-M 


Inspector  General 

Membership  of  the  DoO  Inspector 
General  (IG)  Performance  Review 
Board 

aoency:  Department  of  Defense 
Inspector  General. 
action:  Notice  of  Membership  of  the 
DoD  IG  Performance  Review  Board. 

summary:  This  notice  annoimces  the 
appointment  of  the  members  of  the 
Performance  Review  Board  (PRB)  of  the 
Inspector  General.  The  publication  of 
the  PRB  membership  is  required  by  5 
U.S.C  4314(c)(4). 

The  Performance  Review  Board 
provides  fair  and  impartial  review  of 
Senior  Executive  Service  performance 
appraisals  and  makes  reconmiendations 
regarding  performance  and  performance 
awards  to  the  Inspector  General  j 
EFFECnvE  date:  July  1, 1988.        ' 

FOR  FURTHER  INFORMATION  CONTACT 

Gerald  R.  Sandaker,  Chief, 
Management-Employee  Relations  and 
Development  Branch.  Personnel  & 
Security  Division,  Inspector  General,  400 
Army  Navy  Drive,  Arlington,  VA,  (202) 
693-0257. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  writh  5  U.S.C.  4314(c)(4).  die 
enclosed  are  names  of  executives  who 
have  been  appointed  to  serve  as 
members  of  the  Performance  Review 
Board.  They  will  serve  a  one  year 
renewable  term  effective  on  July  1, 1988. 
April  28, 1988. 
LM.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
Terry  L  Brendlinger 


Katherine  A.  Brittin 
Jackie  R.  Crawford 
James  H.  Curry 
Daniel  R.  Foley 
William  K.  Keesee 
Robert  J.  Lieberman 
Jack  L  Montgomery 
Robert  A.  Pemiisi 
Donald  E.  Reed 
William  F.  Thomas 
Richard  W.  Townley 
Stephen  A.  Trodden 
Derek  J.  Vander  Schaaf 

[FR  Doc.  88-9824  Filed  5-3-88:  8:45  am] 

MLUNQ  COOC  M10-01-M 


Office  Of  the  Secretary 

Privacy  Act  of  1974;  New  System  of 
Records 

agency:  Office  of  die  Secretary  of 

Defense  (OSD),  Department  of  Defense 

PoD). 

action:  Notice  for  public  comment. 

SUMMARV:  The  Office  of  the  Secretary  of 
Defense  proposes  to  add  a  new  system 
of  records  to  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a). 
DATE:  This  proposed  action  will  be 
effective  June  3, 1988,  unless  comments 
are  received  which  would  result  in  a 
contrary  determination. 
ADDRESS:  Send  any  comments  to  the 
record  system  manager  identified  in  the 
record  system  notice  set  forth  below. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Aurelio  Nepa,  Jr.,  Staff  Director, 
Defense  Privacy  Office,  Room  205,  400 
Army  Navy  Drive,  Arlington,  VA  22202- 
2803.  Telephone:  (202)  694-3027; 
Autovon:  224-3027. 
SUPPLEMENTARY  INFORMATION:  The 
Office  of  the  Secretary  of  Defense 
systems  of  records  notices  subject  to  the 
Privacy  Act  of  1974  (5  U.S.C.  552a]  have 
been  published  in  the  Federal  Register 
as  follows: 

FRDoc. 

(DoD 
FRDoc, 

1985 
FRDoc. 
FRDoc. 
FRDoc 

1986 
FRDoc. 

1986 
FRDoc 

1986 
FRDoc 

1986 
FRDoc 


85-10237  (50  FR  22286)  May  29. 1985 

Compilation] 

85-27008  (50  FR  47087]  November  14, 

88-7574  (51  FR  11803)  April  7, 1988 
86-10687  (51  FR  17508)  May  13, 1987 
88-27868  (51  FR  44665)  December  11, 

86-27813  (51  FR  44668]  December  11. 

86-27814  (51  FR  44670]  December  11. 

86-27815  (51  FR  44672]  December  11, 

87-13688  (52  FR  22837)  June  16, 1987 

A  new  system  report,  as  required  by  5 
U.S.C.  552a(o)  of  die  Privacy  Act  of  1974 
was  submitted  on  April  25, 1988  to  the 


Administrator,  Office  of  Information  and 
Regidatory  Affairs,  0MB;  the  President 
of  the  Senate;  and  the  Speaker  of  the 
House  of  Representatives,  pursuant  to 
paragraph  4b  of  Appendix  I  to  OMB 
Circular  No.  A-130,  "Federal  Agency 
Responsibilities  for  Maintaining  Records 
About  Individuals"  dated  December  12, 
1985  (50  FR  52730,  December  24, 1985). 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
April  28, 1988. 

DUSOP  06 

SYSTEM  NAME: 

Defense  Personnel  Security  Research 
&  Educational  Center  Research  Files. 

SYSTEM  location: 

Records  in  the  system  are  located  at 
three  sites:  Defense  Personnel  Security 
Research  &  Education  Center,  99  Pacific 
Street,  Building  455E,  Monterey,  CA 
93940-2481;  Defense  Manpower  Data 
Center,  Suite  200. 550  Camino  El  Estero. 
Monterey,  CA  93940-3231;  and  Data 
Center,  Naval  Postgraduate  School, 
Monterey,  CA  93943. 

CATEOOmCS  OF  MMNVNNJALS  COVERED  BY  THE 


Present  and  former  Department  of 
Defense  (DoD)  civilian  employees, 
military  members,  and  DoO  contractoi: 
employees  who  have  or  had  security 
clearances. 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

Lists  of  cleared  individuals,  DD  Forms 
398  and  398-2,  background 
investigations,  responses  from 
interviews  and  questionnaires. 

authommr  for  maintenance  of  the 
system: 

50  U.S.C.  781-887,  Internal  Security 
Act  of  1950;  Executive  Order  9397, 
Numbering  System  for  Federal  Accounts 
Relating  to  Individual  Persons; 
Executive  Order  10450,  Security 
Requirements  for  Government 
Employment;  Executive  Order  10865, 
Safeguarding  Classified  Information 
Within  Industry;  Executive  Order  12333, 
United  States  Intelligence  Activities; 
Executive  Order  12356,  National 
Security  Information;  and  5  U.S.C.  301, 
Departmental  Regulations,  which 
authorizes  DoD  Directive  5210.79, 
"Defense  Personnel  Security  Research 
and  Education  Center  (PERSEREC)," 
and  DoD  Regulation  5200.2-R.  "DoD 
Personnel  Security  Program  Regulation." 

FURFOSES: 

To  perform  research  and  analyses  for 
(1)  evaluating  and  improving  DoD 


'persoimel  security  procedures, 
programs,  and  policies;  (2)  assisting  in 
providing  training,  instruction,  and 
advice  on  personnel  security  subjects 
for  DoD  Components;  (3)  encouraging 
cooperative  research  within  and  among 
DoD  Components  on  projects  having 
DoD-wide  impUcations  in  order  to  avoid 
duplication;  (4)  addressing  items  of 
special  interest  to  personnel  security 
officials  within  DoD  Components;  and 
(5)  identifying  areas  in  the  personnel 
security  field  that  warrant  more  intense 
scrutiny. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDHM  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  in  this  system  may  be 
disclosed  to  the  following  users  for  the 
stated  purposes:  Federal,  State,  and 
local  government  agencies  if  necessary 
to  obtain  information  &t)m  them;  a 
Congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the  record 
subject;  General  Services 
Administration  and  National  Archives 
and  Records  Administration  for  records 
management  inspections  authorized  by 
44  U.S.C.  2904  and  2906.  See  also  die 
blanket  routine  uses  set  forth  at  the 
beginning  of  this  agency's  listing  of 
record  system  notices. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  RETAINING,  AND  DISPOSING  OF 
RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  on  paper,  computer  and 
computer  output  products,  and  in 
microform. 

RETRIEVAL: 

Records  may  be  retrieved  by  name. 
Social  Security  number,  or  military 
service  number. 

SAFEGUARDS: 

Records  are  stored  imder  lock  and 
key,  in  secure  containers,  or  on 
electronic  media  with  intrusion 
safeguards.  Research  results  are  not 
identifiable  to  any  specific  individual. 

RETENTION  AND  DISPOSAL: 

Information  is  retained  for  the  life  of 
the  research  project.  When  no  longer 
needed  for  the  project,  paper  records  are 
shredded  and  computer  media  are 
erased  or  degaussed. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director,  Defense  Personnel  Security 
Research  ft  Education  Center.  99  Pacific 
Street.  Building  455E,  Monterey,  CA 
93940-2481 

NOTIFICATION  PROCEDURE: 

An  individual  may  determine  if  the 
record  system  contains  information 


retrieved  by  his  or  her  personal 
identifier  by  contacting  the  system 
manager  at  the  address  listed  above  and 
providing  sufficient  proof  of  identity 
such  as  full  name.  Social  Security 
number,  date  and  place  of  birth,  military 
service  number  (if  service  was  before 
1968),  military  or  civilian  status  while 
associated  with  the  Department  of 
Defense,  place  and  data  of  DoD  or 
contractor  employment,  or  other 
information  verifiable  from  the  record 
itself. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  should  be 
addressed  to  the  system  manager  listed 
above  and  must  contain  sufficient 
information  to  identify  the  individual, 
such  as  the  identifying  information 
listed  under  "Notification  Procedure," 
above. 

CONTESTINO  RECORDS  PROCEDURES: 

Rules  for  contesting  the  contents  of 
records  pertaining  to  an  individual  are 
contained  in  Office  of  the  Secretary  of 
Defense  Administrative  Instruction 
Number  81  (32  C.F.R.  Part  286b]  and  may 
be  obtained  from  the  system  manager 
identified  above. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  the 
Defense  Central  Investigations  Index, 
military  records,  DoD  civilian 
employment  and  military  personnel 
records.  Defense  Investigative  Service 
records,  a  records  of  the  Departments  of 
Justice  and  Treasury,  and  interviews 
with  and  questionnaries  completed  by 
record  subjects. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc  88-9823  Filed  5-3-88;  8:45  am] 

MLLINQ  CODE  3l10-«1-« 


Department  of  the  Navy 

Government-Owned  Inventions; 
Availability  for  Licensing 

AQENCY:  Department  of  die  Navy;  DoD 
action:  Notice  of  Availability  of 
Inventions  for  Licensing. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  Navy  and  are  made 
available  for  licensing  by  the 
Department  of  the  Navy. 

Requests  for  copies  of  patent 
applications  cited  should  be  directed  to 
the  Office  of  die  Chief  of  Naval 
Research,  Code  OOCCIP,  800  North 
Quincy  Street,  Arlington,  Virginia  22217- 
5000  and  must  include  the  patent 


application  serial  number.  Claims  are 
deleted  from  the  patent  applicati  in 
copies  sold  to  avoid  premature 
disclosure. 

date:  May  4, 1988, 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  R.  J.  Erickson,  Staff  Patent  Attorney. 
Office  of  the  Chief  of  Naval  Research 
(Code  OOCCIP),  Arlington,  Virginia 
22217-5000,  telephone  (202)  896-4001. 
Patent  Application  054,977:  Bloch-Line 

Memory  Element  and  RAM  Memory; 

filed  27  May  1987. 
Patent  Application  386,367:  Crosstie 

Random  Access  Memory  System;  filed 

8  June  1982. 
Patent  Application  386,388:  Crosstie 

Random  Access  Memory  Element 

Having  Associated  Read/Write 

Circuitry;  filed  8  June  1982. 
Patent  Application  386,389:  Crosstie 

Random  Access  Memory  Element  and 

a  Process  for  the  Fabrication  Thereof; 

filed  8  June  1982. 
Patent  Application  505,617:  Enhanced 

Crosstie  Random  Access  Memory 

Element  and  a  Process  for  the 

Fabrication  Thereof;  filed  20  June 

1983. 

Date:  April  29. 1988. 

W.R.  Babington.  Jr^ 

Commander,  JACC,  U.S.  Navy,  Federal 
Register  Liaison  Officer. 

(FR  Doc.  88-9813  Filed  5-3-88;  8:45  am] 

BIIJJNO  COOe  M10-AE-4I 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

[ERA  Docket  No.  88-0&-LNG] 

Distrigas  Corp.;  Application  To  Import 
Liquefied  Natural  Gas  From  Algeria 


agency:  Economic  Regulatory 
Administration,  DOE. 
action:  Notice  of  application  for 
amended  authorization  to  import 
liquefied  natural  gas  from  Algeria. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  on 
April  15, 1988,  Distrigas  Corporation 
(Distiigas)  filed  an  appUcation  to  amend 
its  current  authorization  to  allow  it  to 
import  the  remaining  authorized  cargoes 
of  liquefied  natural  gas  (LNG]  from 
Algeria  at  market  responsive  prices  not 
to  exceed  $2.50  from  MMBtu,  and  to 
extend  its  authorization  beyond  May  15, 
1988. 
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DATE  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  May  11, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Lot  Cooke,  Natural  Gas  Division, 
Economic  Regulatory  Administration, 
U.S.  Department  of  Energy.  Forrestal 
Building,  Room  GA-078, 1000    i 
Independence  Avenue,  SW.,      I 
Washington,  DC  20585,  (202)  589-8116. 
Michael  T.  Skinker,  Natural  Gas  and 
Mineral  Leasing.  Office  of  General 
Counael,  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  6E-042. 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202}  586-6667. 
SUPPLCMBTTAflV  NVOHMATION:  On 
March  i.  1988,  in  DOE/ERA  O^Mnion 
and  Order  No.  228  (Order  No.  228).  the 
ERA  authorized  Distiigas  to  import  up  to 
five  cargoes  of  LNG  pursuant  to  the 
terms  of  a  contract  amendment  between 
Distrigas  and  Sonatrach,  the  Algerian 
national  energy  corporation.  The 
amended  authorization  allowed 
Distrigas  to  import  the  LNG  at  a  sales 
price  of  up  to  $2.50  per  MMBtu  for  the 
first  three  cargoes  and  up  to  $2.00  per 
MMBtu  for  the  next  two  cargoes,  plus,  in 
each  case,  bunkers  and  port  charges. 
The  authorization  further  stipulated  that 
the  LNG  cargoes  should  be  imported  by 
May  15, 1988.  and  that  Distrigas  would 
have  to  receive  prior  written  approval 
from  the  ERA  before  any  LNG  could  be 
imported  after  that  date. 

On  April  15, 1988,  Distrigas  infonned 
the  ERA  that,  in  response  to  changing 
market  conditions,  it  had  renegotiated 
the  purchase  price  of  the  Hrst  cargo  of 
U^G  from  Sonatrach  to  a  lower  price  of 
$2.20  per  MMBtu  and  intended  to  further 
renegotiate  the  purchase  price  of 
subsequent  cargoes  to  be  market 
responsive,  but  not  to  exceed  $2.50  per 
MMBtu,  plus  bunkov  aixi  port  charges. 
Distrigas  also  requested  an  extension  of 
the  May  15, 1988,  deadline  in  which  to 
import  the  remaunder  of  the  five 
authorized  cargoes.  Distrigas  asked  for 
expedited  processing  of  its  request. 

In  response  to  Distrigas'  request  for  a 
modification  of  its  authorization,  die 
ERA  issued  a  letter  to  Distrigas  on  April 
28, 1988,  infonning  it  that  the 
importation  of  the  first  three  cai^goes  of 
LNG  at  negotiated  prices  not  to  exceed 
$2.50  per  MMBtu  was  consistent  wiUi 
Distrigas'  current  authorization  and  no 
further  ERA  action  was  necessary. 
Therefore,  this  proceeding  only  involves 
Distrigas'  request  to  extend  the  term  of 
its  au&orization  beyond  Xiay  15, 1988, 
and  to  import  the  last  two  cargoes  of 
UiG  at  negotiated  prices  not  to  exceed 
$2.50  per  MMBtu,  but  which  may  exceed 


the  $2.00  per  Mkfflta  currently 
authorized. 

In  order  that  the  ERA  be  able  to  make 
a  decision  on  Distrigas'  application  as 
soon  as  possible  after  May  IS,  1088,  and 
because  all  of  the  current  partiesan  this 
docket  were  served  with  copies  of 
Distrigas'  amended  application  as  well 
as  copies  of  this  notice  and  of  the  April 
28, 198a  letter,  the  ERA  has  decided  to 
shorten  the  normal  comment  period  in 
this  proceeding.  Comments  shall  be  filed 
with  the  ERA  by  May  11, 1988,  and 
responses  to  comments  shall  be  filed  on 
May  18, 1988. 

Public  Comment  Procedures 

In  response  to  tl^  notice,  any  person 
may  file  a  protest  motion  to  intervene 
or  notice  of  intervention,  as  applicatile, 
and  written  comments.  Any  person  not 
already  a  party  to  this  proceeding  who 
wishes  to  become  a  party  to  the 
proceeding  and  to  have  written  or  oral 
comments  considered  as  the  basis  for 
any  decision  on  the  applications  most, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to  the 
application  will  not  serve  to  make  the 
protestant  a  party  to  the  proceeding. 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Natural  Gas 
Division,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration, 
Room  GA-076,  RG-23.  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585,  (202)  586- 
9478.  They  most  be  filed  no  later  than 
4:30  p.m.  e.d.t.,  May  11, 198&  Response 
to  any  written  comments  filed  pursuant 
to  notice  must  be  filed  no  later  than  4:30 
p.m.,  e.d.t..  May  18, 1968. 

The  Administrator  intends  to  develop 
a  decisional  record  on  ^  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
ex{dain  nvhy  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 


the  proceeding,  and  deaaonstrate  why  an 
oral  preseatatioa  is  needed.  Any  reqoest 
for  a  conference  sboukl  demonstrate 
why  the  conferenoe  ivoiild  materially 
advance  the  proceeding.  Any  request  for 
a  trial- type  hearing  must  show  that  there 
are  factual  issues  geauioely  in  dispute 
that  are  relevant  aod  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  fall  and  true  disdosure 
of  the  facts. 

If  an  additional  prooedore  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Distrigas'  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room, 
GA-076  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays 

Issued  in  Washiagtoo.  DC.  April  28, 198a 

Conatenoa  L  BucUbjt, 

Director,  Natural  Gas  Division.  Office  of 
Fuels  Programs,  Economic  Regulatory 
Administration. 

(FR  Doa  8&-9937  Filed  5-3^88: 8:45  am] 

BILLWa  cone  «4S0  1  1 


Fadaral  Energy  Regulatory 
Commiuion 

[CP87-451-004.  at  aL] 

Change  In  Dat»  tor  Technical 
Conference  to  Diecuee  Procediiree  for 
Environmental  Review;  Northeaat  U.S. 
Pipeline  Projects. 

April  23, 1988 

AGENCY:  Federal  Ekieigy  Regulatory 

Commission;  Energy. 

action:  Notice  of  Environmental 
Technical  Conference. 

summary:  On  April  22, 1988,  the  Federal 
Energy  Regulatory  Commission  issued  a 
Notice  of  Technical  Conference  to 
discuss  procedures  for  environmental 
review  (53  FR  15118).  Tlie  Notice 
indicated  that  the  technical  conference 
would  be  held  on  May  12. 1988  at  9:00 
a.m.  The  Notice  should  have  indicated 
that  the  technical  confer^ce  will  be 
held  on  May  16, 1988  at  9«)  a.m. 
FOR  FURTHER  INFORMATION  CONTACT 
John  S.  Leiss,  Environmental  Analysis 
Branch,  Office  of  Pipeline  and  Producer 
Regulation.  Federal  Energy  Regalatoiy 
Commission.  825  North  Capitol  Street 


NE.,  Washington.  DC  20426.  (202)  357- 

9021. 

Lois  D.  Cashall. 

Acting  Secretary. 

[FR  Doc.  88-9849  Filed  5-3-88;  8:45  am] 

BILUNO  COOE  ITir-OI-M 

(Docket  Nos.  ER88-361-O00  et  aL] 

Florida  Power  &  Light  Co.  et  al.; 
Electric  Rate,  SmaH  Power  Production, 
and  Interlocking  Directorate  Rllngs 

April  29. 1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Florida  Power  ft  Light  Company 

[Docket  No.  ER88-361-000] 

Take  notice  that  on  April  22, 1988, 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  revised  rates  and  the 
following:  (1)  Support  Schedules  C  and 
F.  which  have  been  updated  to  reflect 
current  costs  of  providing  service  under 
Schedules  A  and  B  of  the  referenced 
contract  filing  in  Docket  No.  ER80-58; 
and  (2)  Attachment  No.  2.  Support 
Information  as  described  in  Article  III  of 
the  Offer  of  Settlement  in  Docket  No. 
BR80-58. 

Comment  date:  May  16. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Public  Service  Electric  and  Gas 
Company 

[Docket  No.  ER88-362-000] 

Take  notice  that  on  April  22. 1988. 
Pubhc  Service  Electric  and  Gas 
Company  (PSE&G)  tendered  for  filing  as 
a  rate  schedule  the  Capacity  Sale 
Agreement  (Agreement)  between 
PSE&G  and  Potomac  Electric  Power 
Company  (PEPCO).  The  Agreement, 
dated  as  of  April  11. 1988.  provides  for 
PSE&G  to  sell  capacity  from  certain  of 
its  generating  units  to  PEPCO. 

.  "rne  term  of  the  Agreement  begins  on 
June  1. 1988  and  continues  until 
December  31, 1988.  The  parties  request 
that  the  commission  waive  its  standard 
notice  period  and  allow  the  Agreement 
to  become  effective  on  June  1, 1988. 

Comment  date:  May  16, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

S'.  Public  Service  Electric  and  Gas 
Company 

[Docket  No.  ER88-360-000] 

Take  notice  that  on  April  22. 1988. 
PubUc  Service  Electric  and  Gas 
Company  (PSE&G)  tendered  for  filing  as 
a  rate  schedule  the  Capacity  Sale 
Agreement  (Agreement)  between 
PSE&G  and  Atlantic  City  Electric 
Company  (AF.).  The  Agreement,  dated 


as  of  March  28. 1988.  provides  for 
PSE&G  to  sell  capacity  fi-om  certain  of 
its  generating  units  to  AE. 

"The  term  of  the  Agreement  begins  on 
June  1, 1988  and  continues  until  May  31, 
1990.  The  parties  request  that  the 
Commission  waive  its  standard  notice 
period  and  allow  the  Agreement  to 
become  effective  on  June  1, 1988. 

Comment  date:  May  16, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Northern  States  Power  Company 
(Minnesota) 

[Docket  No.  ER88-359-000) 

Take  notice  that  on  April  21, 1988. 
Northern  States  Power  Company 
(Minnesota)  tendered  for  filing  die 
Supplement  No.  2  to  the  Interconnection 
and  Interchange  Agreement  between 
Northern  States  Power  Company  (NSP) 
and  the  City  of  New  Ulm. 

The  Supplement  No.  2  to  the 
Interconnection  and  Interchange 
Agreement  (Supplement)  provides  for  a 
firm  power  sale  to  the  City  of  New  Ulm 
concurrent  with  the  inservice  of 
additional  interconnection  facilities 
between  NSP  and  the  City,  and 
terminating  with  the  April  1995  billing 
period.  The  Interconnection  and  the 
Interchange  Agreement  is  on  file  with 
the  Commission;  it  is  designated  as 
FERC  Rate  Schedule  No.  398. 

NSP  requests  this  Supplement  become 
effective  on  April  20. 1988  and  therefore, 
requests  waiver  of  the  Commission's 
notice  requirements. 

Comment  date:  May  16. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Minnesota  Power  ft  Light  Company 

[Docket  No.  ER82-769-mi] 

Take  notice  that  on  March  11. 1988, 
Minnesota  Power  &  Light  Company 
tendered  for  filing,  pursuant  to 
Commission  letter  dated  February  3. 
1988.  a  refund  report. 

Copies  of  this  filing  have  been  served 
upon  the  Cooperative  Power  Assocation 
and  to  the  Minnesota  Public  Utilities 
Commssion. 

Comment  date:  May  16, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Encogen  Two  Partners,  Ltd. 

[Docket  No.  QF88-344-000] 

On  April  14, 1988.  Encogen  Two 
Partners.  Ltd.  (Applicant),  c/o  Enserch 
Development  Corporation.  "Two  World 
Trade  Center,  New  York,  New  York 
10048-0752,  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  S  292.207  of  the 


Conunission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  NesUe 
Food  Corporation  Plant  in  Freehold, 
New  Jersey.  The  facility  will  consist  of 
two  combustion  turbine  generators,  two 
waste  heat  recovery  steam  generators, 
and  an  automatic  extraction  steam 
turbine  generator.  Thermal  energy 
recovered  from  the  facility  will  be  used 
for  food  processing  in  the  plant.  The  net 
electric  power  production  capacity  of 
the  facility  will  be  99.562  KW.  The 
primary  source  of  energy  will  be  natural 
gas.  Construction  of  the  facility  will 
begin  in  the  first  quarter  of  1989. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  vnshing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell. 
Acting  Secretary. 

[FR  Doc.  88-9892  Filed  5-3-88;  8:45  am] 
BiujNO  cooe  (Tir-oi-M 


[Docket  Nos.  CP-343-000,  et  aL] 

Tennessee  Gas  Pipeline  Co.,  et  al.; 
Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP88-d43-000) 
April  28. 1988. 

Take  notice  that  on  April  20, 1988, 
Tennessee  Gas  Pipeline  Company 
(Applicant),  P.O.  Box  2511,  Houston, 
Texas  77252.  filed  in  Docket  No.  CP88- 
343-000  a  request  pursuant  to  S  157.205 
of  the  regulations  under  the  Natural  Gas 
Act  (18  CFR  157.205)  to  reassign  the 
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maximum  daily  quantities  of  gas  that 
Tennessee  may  deliver  to  The  Berkshu« 
Gas  Company  (Bericshire]  at  the  existing 
North  Adams  Sales  Delivery  Point, 
under  Applicant's  blanket  certificate 
issued  in  Docket  Na  CPa2-413-000 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  Berkshire  has 
requested  that  the  daily  Quantity  Limit 
at  the  North  Adams  Sales  Delivery  Point 
in  Berkshire  County.  Massachusetts  be 
reassigned  from  10.260  to  11,317  Dth. 
Applicant  claims  that  the  reassignment 
is  necessary  to  provide  Berkshire  with 
increased  operational  flexibility. 
Applicant  states  that  no  additional 
facilities  authorization  will  be  required 
to  effectuate  the  reassignment.         j 

Applicant  does  not  proposed  to    I 
increase  or  decrease  the  total  daily  and/ 
or  annual  qnantitKs  that  it  is  authorized 
to  deliver  to  Berkshire.  Applicant 
asserts  that  the  reassignment  is  not 
prohibited  by  Applicant's  currently 
effective  tariff  and  that  it  has  sufficient 
capacity  to  accomplish  the  deliveries 
specified  in  the  request  without 
detriment  or  disadvantage  to  any  of 
Applicant's  other  customers. 

Comment  date:  June  13, 1988,  in 
accordance  with  Standard  Para^apb  G 
at  the  end  of  this  notice. 

2.  Nortlieni  Natncal  Gas  Company, 
DivisioB  of  Enron  Coip. 

[Dodcet  No.  CP8&-342-000] 
April  28, 1968. 

Take  notice  diat  on  April  19, 1988^ 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern),  2223 
Dodge  Street,  Omaha.  Nebraska  68102, 
filed  on  Docket  No.  CP8ft-d42-000  a 
request  pursuant  to  S  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  a  transportation  service  on 
behalf  of  Intercon  Gas,  In&  (Intercoo),  a 
marketer  of  natural  gas,  under  is  blanket 
certificate  issued  in  Docket  No.  CP86- 
435-000  puTMtant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  s^t 
forth  in  the  request  on  file  with  ^ 
Commission  and  open  to  public 
inspection. 

Northern  states  that  pursuant  to  a  Gas 
Transportation  Agreement  dated  April 
8. 1988,  Northern  would  tran^>ort  Tip  to 
184,000  MMBtn  of  natural  gas  per  day 
for  Intercon  from  fourteen  (14)  points  of 
receipt  in  offshore  Texas  and  oCEsfaore 
Louisiana  to  eight  (8)  poiats  of  delivery 
in  offshore  Texas,  Texas  and  offshore 
Louisiana.  Northern  furtiier  states  that 
construction  of  fainlities  would  not  be 


required  to  provide  the  proposed 
service. 

Comment  date:  June  13, 1988.  in 
accordance  with  Standard  Paragra{A  G 
at  the  end  of  this  notice. 

3.  Alabama-Tennessee  Natural  Gas 
Company 

[Docket  No.  CPB8-Me-e00] 
April  28, 1968. 

Take  notice  that  on  April  20. 1988. 
Alabama-Tennessee  Natural  Gas 
Company  (A-T).  P.O.  Box  918.  Florence. 
Alabama  35631,  filed  a  certificate 
application  in  Docket  No.  CP  88-346-000 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  requesting  a  limited-terra 
certificate  of  public  convenience  and 
necessity  to  perform  a  transportation 
service  for  Champion  International 
Corporation  (Champion),  all  as  more  set 
forth  in  the  application  wMch  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

A-T  proposes  to  implement  the 
service  pursuant  to  the  terms  and 
conditions  of  a  transportation  contract 
between  A-T  and  Champion  dated 
December  1. 1987.  It  is  indicated  that  A- 
T  has  agreed  to  transport  up  to  twelve 
biUion  Btu  of  natural  gas  per  day  on  an 
intemiptible  basis  for-a  term  of  one  year 
from  the  date  of  initial  deliveries.  A-T 
states  that  the  transportation  contract 
provides  that  shipper  will  cause  gas  to 
be  delivered  to  the  facilities  of 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  Colombia  (^f 
Transmission  Company  (Columbia),  or 
Tennessee  Rivo-  Intrastate  Gas 
Company.  Inc  (TRIGAS),  for  redelivery 
to  A-T.  A-T  indicates  that  it  woidd 
receive  such  gas  at  the  existing  points  of 
intercoimection  between  the  facilities  of 
A-T  and  Tennessee  located  in  Alcorn 
County,  Mississippi  and/ or  Colbert 
County,  Alabama,  and/or  an  existmg 
point  of  interaoDDectian  between  the 
facilities  of  A-T  and  Columbia  located 
in  Alcorn  County,  Mississippi,  and/or 
the  existing  point  of  interconnection  of 
the  facilities  of  A-T  and  IIUGAS 
located  in  Colbert  County,  Alabama.  It 
is  indicated  that  TRIGAS  would  receive 
gas  from  Texas  Eastern  Transmission 
Corporation  for  redelivery  to  A-T.  A-T 
states  that  it  would  redelhrer  to 
Champion  a  thermally  equivalent 
quantity  of  gas  at  an  existing  point  of 
interconnection  between  the  fadlrties  of 
A-T  and  Champion. 

A-T  proposes  to  charge  rates 
provided  t^  its  Rate  Schedule  IT  ranging 
fi'om  a  maximum  of  ia41  cents  per  Afcf 
to  a  minimum  of  0.53  cents  per  Md. 

Coanaent  date:  May  19,  t9B8.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


4.  TmnUiae  Gas  Conpany 

[Docket  No.  CP8fr-d41-000] 
April  29, 1968. 

Take  notice  that  on  April  19, 1988. 
Trunkline  Gas  Company  (Trunkline), 
P.O.  Box  1642,  Houston,  Texas  77251- 
1642,  filed  in  Docket  No.  CP8&-341-000  a 
request  pursuant  to  5  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  {IB  CFR  157.205)  for 
authorization  to  provide  a 
transportation  service  for  Chevron 
U.S.A.  Inc.  (Chevron],  a  producer,  under 
the  certificate  issued  in  Docket  Na 
CP86-n58e-aOO  on  April  30. 1967. 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act.  all  as  more  fully  set  forth  in  the 
application  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Trankkne  states  that  pursuant  to  a 
transportation  agreement  dated  March 
1, 198B.  it  proposes  to  transport  up  to 
00.000  dekatfaerms  per  day  equivalent  of 
natural  gas  on  an  intemiptible  basis  for 
Chevron  &om  points  of  receipt  listed  in 
Exhibit  "A"  of  the  agreement  to 
redeUvery  points  also  listed  in  Exhibit 
"A".  The  subject  transportation  service 
would  involve  interconnections  between 
Trunkline  and  various  transporters. 
Trunkline  states  that  it  wodd  receive 
the  gas  at  various  existing  points  on  its 
system  in  Illinois.  Louisiana.  Offshore 
Louisiana,  Tennessee  and  Texas,  and 
that  it  would  transport  and  redeliver  the 
gas,  less  fuel  used  and  tmaccounted  for 
line  loss,  to  Bridgeline  Gas  Distribution 
Company  and  Monterey  Pipeline 
Company  in  various  Looisiana  parishes 
for  their  system  suppUes. 

Trunkline  further  states  that  the 
maximum  dafly  and  annual  quantities 
would  be  equivalent  to  60.000 
dekatherras  and  3,650,000  dekatherms. 
respectively.  Trunkline  advises  fliat 
service  under  S  284.223(a)  commenced 
Mardi  1, 1988.  as  reported  in  Docket  No. 
ST88-3033  (filed  MsKh  31, 1968). 

Comment  date:  June  13. 1988,  in 
accordance  widi  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  SoutiiezB  Natural  Gas  CooqMay 

[Docket  No.  a>8»-^51-000] 

April  29, 196a 

Take  notice  that  on  April  21, 1988. 
Southern  Natural  Gas  Company 
(Southern)  filed  in  Docket  No.  CP8S- 
351-000  an  application  porsuant  to 
section  7(b)  of  the  Natural  Gas  Act  as 
amended,  seeking  authorization  for 
partial  abandoninent  of  sales  service  to 
Alabama  Gas  Corporation  (Akgasco), 
all  as  mote  Mly  set  forth  in  the 
apphcatiaB  which  is  oo  file  with  the 


Conusissinn  and  opea  to  pitiic 
inspectioD. 

Southern  seeks  aatumty  to  abandon 
30,000  Mcf  of  sales  servioe  to  Alagasco. 
effective  Maich  3, 19B8. 

!t  is  stated  that  Southern,  as  sriier. 
and  Alagasco.  as  buyer,  are  parties  (o  a 
Sales  Service  Agreement  dated 
September  19. 1969,  for  the  sale  and 
purchase  of  natural  gas.  Southern  states 
that  it  is  currently  authorized  to  seD  and 
deliver  to  Alagasco  an  aggregate 
contract  demand  of  424.441  Mcf  of 
natural  gas.  Southern  was  initially 
authorized  to  sell  natural  gas  to 
Alagasco  by  Order  dated  October  6. 
1942,  issued  in  Docket  Number  G-296.  it 
is  asserted.  Southern  stales  that  it 
commenced  providing  self-implementing 
transportation  service  riti-Mfn*  to 
Section  311  of  the  Nabnal  Gas  Policy 
Act  of  197B  on  December  1. 1987.  and  by 
letter  dated  December  22. 1887, 
Alagasco  requested  to  convert  3Q4XX) 
Mcf  of  its  firm  sales  entitlements  to  firm 
tranaportation  service.  Accordingly,  it  is 
stated  drat  Soathero  axMl  Alagasco  bave 
entered  into  a  Service  Agreement  dated 
March  3. 1988.  providing  iat  a 
transportatian  demand  <tf  30,008  i^f 
under  Southern  FT  Rate  Schedule. 
Southern  therefore  reqiKstB  that  it  be 
authorized  to  abandon  30,000  of  its 
certified  sales  service  to  Alagasco 
effective  March  3, 1988.  Southern  states 
that  it  does  not  propose  to  abandon  any 
of  its  pipeline  facilities  in  conjunction 
with  the  abandonment  of  this  portion  of 
sales  service  to  Alagasco. 

To  reflect  this  conversion  of  sales 
service  to  firm  transportation,  it  is 
stated  that  Southern  and  Alagasco  have 
executed  a  Tevised  Exhibit  A  to  the 
Sales  Service  Agreement  between 
Alagasco  and  Southern  reducing 
Alagasco's  total  contract  demand  to 
394.441  Mcf.  Southern  states  that  the 
revised  Exhibit  A  will  be  filed  by 
Southern  promptly  upon  the  receipt  of 
the  authorization  requested  herein. 

Comment  date:  May  20, 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Southern  Natural  Gas  Company 

[Docket  No.  CP88-350-000] 

April  29, 1966. 

Take  notice  that  on  Aprfl  21. 1988, 
Southern  Natural  Gas  Company 
(Southern)  filed  m  Docket  No.  CP88- 
350-000  an  appbcation  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  a» 
amended,  aeaking  authorization  for 
partial  abaadooBMnt  of  sales  service  to 
Mississippi  Valley  Gas  Company 
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(Missisa^ipi  Valley).  aU  as  more  fully  set 
forth  in  the  appUcation  which  is  oo  fite 
with  the  Commission  and  open  to  public 
inspection. 

Southera  seeks  autiMnity  to  afasndon 
14j000  Mcf  of  sales  service  to 
Mississii^i  VaUey.  effective  February 
24.1988. 

It  is  stated  that  Southern,  as  seller, 
and  Misssissqjpi  VaUey,  as  buyer,  are 
parties  to  a  Saks  Service  Agreement 
dated  September  12. 198a  for  the  sale 
and  fRirchase  of  natural  gas.  Southern 
states  that  it  is  currentiy  au^orized  to 
sell  and  deliver  to  Mississippi  VaUey  an 
aggregate  contract  demand  of  97.064  Mcf 
of  natural  gas.  Southern  was- initially 
authorized  to  sell  natoral  gas  to 
Mississippi  Valley  by  Order  dated 
October  6. 1942.  issued  in  Docket 
Number  G-286,  it  is  asserted.  Southern 
states  that  it  commenced  providing  self- 
irapleraentnig  transportation  servioe 
pursuant  to  Section  311  of  the  Natntal 
Gas  Policy  Act  of  1978  on  December  1. 
1087,  and  by  letter  dated  Januaiy  22. 
1888.  Mississippi  Valley  requested  to 
convert  14.000  Mcf  of  its  firm  sales 
entiUements  to  firm  transportation 
service.  Accordingly,  it  is  stated  that 
Southern  and  Mississippi  Valley  have 
entered  into  a  Service  Agreement  dated 
February  24. 198&  providing  for  a 
transportation  demand  of  lAJXJO  Mcf 
under  Southern's  FT  Rate  Schedule. 
Southern  therefore  requests  that  it  be 
authorized  to  abandon  lAJOOQ  Mcf  of  its 
certified  sales  service  to  Mississippi 
Valley  effective  February  24, 1988. 
Southern  states  that  it  does  not  propose 
to  abandon  any  of  its  pipeline  facilities 
in  conjunction  with  the  abandonment  of 
this  portion  of  sales  service  to 
Mississippi  Valley. 

To  reflect  this  conversion  of  sales 
service  to  firm  transportation,  it  is 
stated  that  Southero  and  Mississippi 
Valley  have  executed  a  revised  Exhibit 
A  to  the  Sales  Service  Agreement 
between  Mississippi  Valley  and 
Southern  reducing  Nfississippi  Valley's 
total  conti-act  demand  to  83,064  Mcf. 
Southern  states  that  the  revised  Exhibit 
A  will  be  filed  by  Southern  promptiy 
upon  the  receipt  of  the  authorization 
requested  herein. 

Comment  date:  lAayZH  1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  beard  or 
make  any  protest  with  lefetence  to  said 
filing  should  on  or  before  the  comment 
date  file  witii  dw  Federal  Energy 
Regulatory  Commissian,  £25  North 
Capitol  Street  NE..  Washington.  DC 
20426.  a  motion  to  intervene  at  a  protest 


in  accordance  with  Qie  requirements  of 

the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  3^.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  ia  deteanining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  prooeedkig.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  partidfiate  as  a  paily  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  widi  ^ 
Commission's  Rules. 

Take  fiirttier  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Conunission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rales  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  an  this  filing 
if  no  motion  to  intervene  it  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  Uiat  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  ttie  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  foe 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearmg. 

G.  Any  person  or  the  Conumseion's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
5  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashall. 

Acting  Secretary. 

[FR  Doc.  88-0893  Filed  S-^-88:  645  sm] 
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[DodMt  Na  RP85-169-035] 

ConsoOdated  Gas  Transmission  Corp^ 
Proposed  Chartges  in  FERC  Gas  Tariff 

April  29. 1968. 

Take  notice  that  CNG  Transmission 
Corporation,  formerly  Consolidated  Gas 
Transmission  Corporation 
(Consolidated),  on  April  25, 1988.  filed 
the  following  revisions  to  First  Revised 
Volume  No.  1  of  its  FERC  Gas  Tariff: 
Second  Substitute  Original  Sheet  Nos. 
85  and  121. 

Consolidated  states  that  the  proposed 
effective  date  is  Dec.  1, 1987.  The  tariff 
sheets  are  being  ^led  to  comply  with  the 
Letter  Order  issued  March  24, 1988,  by 
the  Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  in  this  docket. 

Copies  of  the  ffling  were  served  upon 
parties  to  Docket  No.  RP8&-189  and 
Consolidated's  jurisdictional  customers 
as  well  as  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  motions  or  protests  should 
be  filed  on  or  before  May  6, 1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CaalieU. 
Acting  Secretary. 

(FR  Doc  88-9850  Filed  &-3-88: 8:45  am] , 
BtUMS  oooc  trir-oi-M 
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[Oocicat  Na  TAM-2-23-0001 


Eastern  Shore  Natural  Gas  Co^ 
Proposed  Changes  in  FERC  Gas  Tariff 


April  29. 1988. 

Take  notice  that  Eastern  Shore 
Natural  Gas  Company  (ESNG)  tendered 
for  filing  on  April  25, 1988  certain 
revised  and  alternate  revised  tariff 
sheets  included  in  Appendix  A  attached 
to  the  filing.  Such  sheets  are  proposed  to 
be  effective  May  1, 1988. 

ESNG  states  that  the  proposed  revised 
tariff  sheets  reflect  an  overall  rate 
increase  of  $2.4815  per  dt  in  the  Demand 
Charge  1  under  the  CD-I.  CD-E  and  G-1 
Rate  Schedules  and  an  overall  rate 
increase  of  $  .5042  per  dt  in  the 
Commodity  Charge  under  the  CD-I, 
CD^  and  G-1  Rate  Schedules. 


ESNG  states  that  the  proposed 
alternate  revised  tariff  sheets  reflect  an 
overall  rate  increase  of  $.0044  per  dt  in 
the  Demand  Charge  1  under  the  CD-I, 
CD-E  and  G-1  Rate  Schedules  and  an 
overall  rate  increase  of  $.3801  per  dt  in 
the  Commodity  Charge  under  the  CD-I, 
dV-E  and  G-1  Rate  Schedules. 

ESNG  also  tendered  certain  other 
revised  tariff  sheets  included  in 
Appendix  G  and  Appendix  H,  attached 
to  the  filing.  Such  sheets  are  also 
proposed  to  be  effective  May  1, 1988. 
ESNG  states  that  the  purpose  of  these 
revised  sheets  is  to  (1)  ehminate  from 
ESNG's  tariff  language  relating  to 
Incremental  Pricing  and  (2)  make  minor 
revisions  to  ESNG's  CD-I.  CD-E  and  G- 
1  Rate  Schedules  as  they  relate  to 
ESNG's  LSS  and  CWS  Rate  Schedules. 

ESNG  states  that  copies  of  the  instant 
filing  are  being  mailed  to  its 
jurisdictional  customers  and  interested 
State  Commissions.  In  accordance  with 
the  provisions  of  S  154.16  of  the 
Commission's  Regulations,  copies  of  this 
filing  are  available  for  public  inspection 
during  regular  business  hours,  in  a 
convenient  form  and  place  at  ESNG's 
main  office  at  350  South  Queen  Street  in 
Dover^  Delaware. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti^et,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rule  211 
and  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  6, 1988.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Conunission  and  are  available 
for  public  inspection. 
Loia  D.  Cashell, 
Acting  Secretary. 

[FR  Doc  88-9851  Filed  5-3-88;  8:45  am] 
BiLUNa  COM  (rir-ot-n 


[Docket  No.  RP88-M-0011 

Natural  Gas  Pipeline  Co.  of  America; 
Correction  to  Hiing 

April  28, 1988. 

Take  notice  that  on  April  18, 1988, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  filed  tariff  sheets  to 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  2,  correcting  the  tariff 
sheets  filed  on  March  31, 1988,  which 
inadvertentiy  designated  the  proposed 


tariff  sheets  to  be  part  of  its  FERC  Gas 
Tariff,  Tlurd  Revised  Volume  No.  2.  in 
Docket  No.  RP88-94-000. 

Natural  requests  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets  as 
submitted  herein  to  become  effective 
May  1, 1088,  the  effective  date  requested 
in  Natural's  original  filing  submitted  on 
March  31, 1988. 

Natural  states  that  a  copy  of  this  filing 
is  being  mailed  to  its  jurisdictional 
customers,  interested  state  regulatory 
agencies,  and  all  parties  set  out  on  the 
official  service  list  at  Docket  No.  RP88- 
94-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1987)).  All  such  motions  or 
protests  shoiild  be  filed  on  or  before 
May  5. 1988.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
LoisaCadMll, 
Acting  Secretary. 

[FR  Doc.  88-9652  Filed  5-3-88;  8:45  am] 
BILLING  CODE  Srir-OI-ll 


[Docket  Nos.  RP8S-41-002  RP85-13-01B, 
RPS7-27-003  and  RP81-47-015] 

Northwest  Pipeline  Corp.;  Tariff  FUing 
and  Refund  Report 

April  29, 1988. 

Take  notice  that  on  April  20. 1988. 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  the 
following  tariff  sheets  to  First  Revised 
Volume  No.  1  of  its  FERC  Gas  Tariff: 

First  Revised  Volume  No.  1 

Revised  Second  Amended  Thirty- 
Ninth  Revised  Sheet  No.  10,  Substitute 
Third  Amended  Thirty-Ninth  Revised 
Sheet  No.  10.  First  Amended  Twenty- 
First  Revised  Sheet  No.  10-A,  Second 
Amended  Twenty-First  Revised  Sheet  ' 
No.  10-A.  Third  Revised  Sheet  No.  71, 
First  Revised  Sheet  No.  72. 

Northwest  states  that  it  is  filing 
Revised  Second  Amended  Thirty-Ninth 
Revised  Sheet  No.  10  in  response  to  the 
Commission's  January  29, 1988  Order  in 
Docket  Nos.  RP88-41-000.  RP85-13-000 


and  RP87-Z7-000  to  reflect  a  reduction 
in  NortfaiMeal'e  seles  rates  caused  hy  the 
reallocatiDn  of  costs  between 
Northwest's  Rate  Schedule  T-1  and  its 
sales  rate  schedules.  Northwest  also 
states  that  it  is  filing  First  Amended 
Twenty-First  Revised  Sheet  No.  10-A  in 
response  to  the  Commission's  March  21, 
1988  Order  in  Docket  Nos.  RPB8-41-001, 
RP85-13-017  and  RP87-27-002  to  allow 
NoEthwest  to  recover  the  additional 
faosts  thill  were  reallocated  to  Rate 
Schedule  T-1.  Northwest  requests  that 
the  two  tariff  sheets  be  made  effective 
April  1, 1988  and  February  1, 1988, 
respectively. 

Northwest  also  states  that  it  is  filing 
substitute  Third  Amended  Thirty-Ninth 
Revised  Sheet  No.  lOthat  would 
supersede  Revised  Second  Amended 
Thirty-Ninth  Revised  Sheet  No.  10 
referenced  above.  Substitute  Third 
Amended  Thirty-Ninth  Revised  Sheet 
No.  10  also  would  reflect  the  reduction 
in  Northwest's  sales  rates  and  is  needed 
because  on  March  31, 1988  Northwest 
filed  a  restatement  of  its  Base  Tariff 
Rates  in  Docket  No.  RP88-47-002, 1o  be 
effective  May  1, 1988.  Nordiwest  also  is 
filing  Second  Amended  Twenty-First 
Revised  Sheet  No.  10-A  to  reflect  the 
new  fuel  reimbursement  percentage  on 
Northwest's  system,  to  be  effective  April 
1, 1988. 

Northwest  farther  states  that  it  is 
filing  Third  Revised  Sheet  No.  71  to 
include  general  and  overhead  expense 
items,  as  allocated  to  Rate  Schedule  T- 
1,  pursuant  to  the  Conunission's  Order 
issued  August  4, 1987  in  Docket  Na 
RP81-47-005.  Northwest  slates  that  it  is 
filing  First  Revised  Sheet  No.  72  simply 
because  the  addition  to  Third  Revised 
Sheet  No.  71  caused  existing  language  to 
be  shifted  from  Third  Revised  Sheet  No. 
71  to  First  Revised  Sheet  No.  72.  Both 
sheets  are  proposed  to  be  effective 
February  1, 198a 

Northwest  finally  states  that  it  is  filing 
a  refund  report,  also  in  response  to  the 
Commission's  March  21  Order,  that 
reflects  refunds  with  interest  to  its 
jurisdictional  sales  customers  for  the 
period  from  May  1, 1985  to  March  31, 
1988. 

Northwest  states  that  copies  of  the 
filing  have  been  mailed  to  all  its 
customers  and  affected  state  regulatory 
cpmmissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Eiiergy  Itegulatory  Commiasion.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commiseion's  Rules  of 
ftectice  and  Procedure  (18  CFR  385.214. 
385.211  (19B7)).  AlUncfa  motions  or 
protests  should  be  filed  on  or  before 


May  6, 1968.  Protests  will  be  considered 
by  the  Gomnussion  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
tl»  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
LoisD.  CMhell, 
Acting  Secretary. 

(FR  Doc.  88-9853  Filed  5-3-88;  8:45  am] 
BtLUMQ  CODE  STIZ-OI-M 

[Docket  No.  RP86-ir-6071 

Southern  Natural  Gaa  004  Proposed 
Ohangss  In  FERC  Gas  Tartff 


April  29, 1988. 

Take  notice  that  on  April  25, 1988, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  the 
following  tariff  Sheets  to  its  FEaw:  Gas 
Tariff,  Sixth  Revised  Volume  No.  1,  to  be 
effective  May  25, 1088: 
First  Revised  Sheet  No.  30Z.1 
Second  Revised  Sheet  No.  45R.9 
Original  Sheet  No.  45R.9a 
Frist  Revised  Sheet  No.  531.35 
Original  Sheet  No.  531.35a 
First  Revised  Sheet  No.  531.36 
First  Revised  Sheet  No.  53L39 
First  Revised  Sheet  No.  531.51 
First  Revised  Sheet  No.  531.55 

Southern  stales  that  on  October  30, 
1987,  it  filed  in  this  proceeding  revisions 
to  its  FERC  Gas  Tariff  to  establish  as 
part  of  iU  Tariff  Rate  Schedules  FT  and 
IT,  the  General  Terms  and  Conditions 
for  Rate  Schedules  FT  and  IT,  and 
Forms  of  Service  Agreement  imder  Rate 
Schedules  FT  and  IT.  Southern  filed 
subsequent  revisions  to  said  tariff 
sheets  through  filings  submitted  on 
December  14, 1987.  February  29, 1988, 
March  16, 1988  and  March  31. 1988. 
Southern  herewith  files  the  above- 
reference  revised  tariff  sheets  to  allow 
shippers  to  add  or  delete  delivery  points 
or  change  the  maximum  daily  dehvery 
quantity  for  a  point  on  a  more  flexible 
basis.  Southern  has  requested  that  the 
revised  sheets  be  made  effective  May 
25, 1988. 

Southern  states  that  copies  of  the 
filing  were  mailed  to  all  of  Southern's 
jurisdictional  purchasers,  shippers,  and 
interested  state  commissions,  as  well  as 
the  parties  listed  on  the  Commission's 
official  service  list  compiled  in  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Comnrission,  825 
North  Capitol  Street,  NE.,  Washington. 


DC  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  May  6, 1086.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cmhell, 
Acting  Secretary. 
[FR  Doc.  88-9854  Filed  5-3-88;  8:45  am] 

BIUJNO  CODE  «717-01-M 


[Project  No.  1651-001] 

Swm  Creek  Pwhw  Co.,  Inc.;  Existing 
Uconoee's  tnlent  To  Re  sn 
Application  for  New  Ucense 

April  29. 1988. 

Take  notice  that  on  September  8. 1987, 
licensee  for  the  Swift  Creek  Project  No. 
1651  has  stated  its  intent  pursuant  to 
section  15(b)(1)  of  the  Federal  Power 
Act  (Act)  to  file  an  application  for  a  new 
license.  The  license  for  the  Swiff  Creek 
Project  No.  1651  will  expire  on 
November  30. 1992.  The  project  is 
located  on  the  Swift  Creek  in  Lincoln 
County,  Wyoming,  has  a  total  capacity 
of  1,550  kw,  and  occupies  federal  lands 
withm  the  Bridger-Teton  National 
Forest. 

The  principal  project  works  cutrenUy 
licensed  for  Project  No.  1651  are 
comprised  of  two  separate 
developments  consisting  of  the 
following: 

(1)  The  upper  development  consists  of 
a  concrete  dam  about  22  feet  high  and 
100  feet  long;  a  reservoir  with  negligible 
storage  capacity:  a  48-inch  diameter 
penstock  about  7,000  feet  long;  a  surge 
tank;  a  powerhouse  with  two  turbine- 
generators,  each  rated  at  400  kw 
capacity;  electrical  facilities  to  include 
the  2.4  kv  generator  leads,  the  2.4/12.5 
kv  step-up  b-ansformer  bank,  and  the 
12.5  kv  transmission  line  about  1.1  miles 
long  connecting  the  two  developments; 
and  appurtenant  facilities;  and 

(2)  The  Lower  development  (formerly 
Project  No.  910)  consists  of  an  earth- 
rockfill  dam  about  30  feet  high  and  360 
feet  long;  a  reservoir  with  negl^ible 
storage  capacity;  a  powerhouse  with 
two  turbine-generators,  one-rated  at  250 
kW  and  the  other  rated  at  500  kW; 
electrical  facilities  to  include  the  0.480 
kV  generator  leads,  the  0.480/12.5  kV 
step-up  transformer  bank,  and  a  12.5  kV 


15876 


Federal  RegUter  /  Vol.  53.  No.  86  /  Wednesday,  May  4.  1988  /  Notices 


transmission  line  about  300  feet  long; 
and  appurtenant  facilities: 

Under  section  15(c)(1)  of  the  Act,  as 
amended  by  the  Electric  Consumers 
Protection  Act  of  1986,  each  application 
for  a  new  license  and  any  competing 
license  applications  must  be  filed  with 
the  Commission  at  least  24  months  prior 
to  the  expiration  of  the  existing  license. 
All  applications  for  license  for  this 
project  must  be  Tiled  by  November  30. 
1990. 

Pursuant  to  section  15(b)(2).  the 
licensee  is  required  to  make  available 
current  maps,  drawings,  data  and  such 
other  information  as  the  Commission 
shall  by  rule  require  regarding  the     i 
construction  and  operation  of  the 
licensed  project.  See  Docket  No.  RM87- 
7-000  (Interim  Rule  issued  March  30, 
1987),  for  a  detailed  listing  of  required 
information.  A  copy  of  Docket  No. 
RM87-7-000  can  be  obtained  from  the 
Commission's  Public  Reference  Section, 
Room  1000.  825  North  Capitol  Street  NE. 
Washington,  DC  20426.  The  above 
information  is  required  to  be  available 
for  public  inspection  and  reproduction 
at  a  reasonable  cost  as  described  in  the 
rule  at  the  licensee's  offices. 
LotoCasheU. 
Acting  Secretary. 
[FR  Doc.  88-9655  Filed  5-3-88;  8:45  am] 

i  COW  •717-01-II 


[Doelwt  No.  RP6S-81-001] 


I 


Texas  Eastern  Transmission  Corp-; 
Proposed  Changes  In  FERC  Gas  Tariff 

April  29. 1988. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern]  on  April  26, 1988  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. , 
Fifth  Revised  Volume  No.  1,  the 
following  tariff  sheets: 
Substitute  First  Revised  Sheet  No.  310 
Substitute  First  Revised  Sheet  No.  311 
Substitute  First  Revised  Sheet  No.  330 
Substitute  First  Revised  Sheet  No.  331 
Substitute  First  Revised  Sheet  No.  333 
Substitute  First  Revised  Sheet  No.  334 
Substitute  First  Revised  Sheet  No.  337 
Substitute  First  Revised  Sheet  No.  404 
Substitute  First  Revised  Sheet  No.  677 
Substitute  First  Revised  Sheet  No.  736 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  make  the  revisions  to 
its  March  24, 1988  tariff  filing  in  Docket 
No.  RP88-81-000  as  required  by  the 
Commission's  April  22, 1988  "Order 
Accepting  For  Filing  and  Suspending 
Tariff  Sheets  Subject  to  Refund  and 
Conditions,  Establishing  Mearing,  and 
Consolidating  Proceedings'*  (April  22 
Order).  Texas  Eastern  states  that  its 
March  24, 1988  filing  was  accepted 


subject  to  refund  and  conditions 
imposed  by  the  Commission's  April  22 
Older.  Ordering  Paragraph  (D)  requires 
Texas  Eastern  to  modify  and  refile 
certain  of  its  tariff  sheets  submitted  on 
March  24, 1988  within  15  days  of  the 
issuance  of  the  April  22  Order.  In 
compliance  with  the  April  22  Order,  but 
without  prejudice  to  Texas  Eastern's 
right  to  seek  rehearing  of  the  April  22 
Order,  Texas  Eastern  states  that  it  has 
made  the  following  tariff  changes: 

(1)  Sheet  Nos.  330  and  331  have  been 
revised  to  incorporate  into  Section  3.2  of 
Rate  Schedule  IT-1  the  interruptible 
transportation  tender  requirement 
established  in  Tennessee  Gas  Pipeline 
Company.  38  FERC  Par.  61,233  at  61,740- 
41  (1987). 

(2)  Sheet  No.  337  has  been  revised  so 
that  Section  12  of  Rate  Schedule  IT-l 
clearly  grants  Buyer  the  right  to 
nominate  the  new  MDRO  and  MDDO  in 
the  event  the  MDTQ  of  a  service 
agreement  is  to  be  reduced. 

(3)  Sheet  No.  404  has  been  revised  to 
delete  the  requirement  that  the  sum  of 
all  MDRO's  must  not  exceed  the  MDTQ. 

(4)  Sheet  Nos.  310,  311,  333  and  334 
have  been  revised  to  modify  the  penalty 
sections  of  Rate  Schedules  FT-1  and  IT- 
1. 

(5)  Sheet  Nos.  677  and  736  have  been 
revised  to  modify  the  termination 
provisions  of  the  FT-1  and  IT-l  service 
agreements  to  eliminate  language  which 
would  have  required  the  Buyer  to  agree 
not  to  protest  or  otherwise  oppose 
Texas  Eastern's  termination  of  the 
agreement. 

The  proposed  effective  date  of  the 
above  listed  tariff  sheets  is  April  22, 
1988,  the  effective  date  of  the  initial 
tariff  sheets  filed  in  this  proceeding. 

Texas  Eastern  also  advises  the 
Commission  that  effective  April  26. 1988 
Texas  Easte^  is  accepting  self- 
implementing  transportation  requests 
pursuant  to  Rate  Schedule  FT-1  and  IT- 
1.  Texas  Eastern  further  advises  the 
Commission  that  Texas  Eastern  will 
comment  self-implementing 
transportation  for  requesting  shipper, 
who  have  submitted  a  valid 
transportation  request,  as  soon  as 
appropriate  service  agreements  under 
Rate  Schedules  FT-1  or  IT-l  are 
executed  by  Shippers.  The  text  of  the 
telegram  sent  to  the  parties  of  record  in 
Docket  No.  RP88-81-000  is  included  in 
the  fiUng. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E..  Washington. 


DC  20426,  in  accordance  with  Roles  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  6, 1988.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
[FR.  Doc  88-9856  Filed  5-3-88:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3369-5] 

Buried  Valley  Aquifer  System,  Ohio, 
Sole  Source  Aquifer  Petition;  Finsl 
Determination 

agency:  U.S.  Environmental  Protection 

Agency. 

action:  Notice  of  final  determination. 

SUMMAMY:  Notice  is  hereby  given  that, 
imder  section  1424(e)  of  the  Safe 
Drinking  Water  Act  the  U.S. 
Environmental  Protection  Agency  (EPA) 
Region  V  Administrator  has  determined 
that  the  petitioned  portion  of  the  Buried 
Valley  Aquifer  System  of  the  Great 
Miami/Little  Miami  River  Basins  of 
Southwestern  Ohio,  hereafter  called  the 
Buried  Valley  Aquifer  System  (BVAS),  is 
the  sole  or  principal  source  of  drinking 
water  in  the  petitioned  area,  and  that 
this  aquifer,  if  contaminated,  would 
create  a  significant  hazard  to  public 
health.  As  a  result  of  this  action,  all 
Federal  financially  assisted  projects 
constructed  in  the  BVAS  area  and  its 
principal  recharge  zone  will  be  subject 
to  EPA's  review  to  insure  that  these 
projects  are  designed  and  constructed  so 
that  they  do  not  create  a  significant 
hazard  to  public  health. 
DATES:  Because  the  economic  and 
regulatory  impact  of  this  action  will  be 
minimal,  this  determination  will  be 
effective  as  of  the  date  it  is  signed  by 
the  Regional  Administrator. 
ADDRESSES:  The  data  on  which  these 
findings  are  based  are  available  to  the 
public  and  may  be  inspected  during 
normal  business  hours  at  the  U.S. 
Environmental  Protection  Agency. 
Office  of  Ground  Water  5WG-TUB8,  230 
S.  Dearborn  Street.  Chicago.  Illinois 
60604. 
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FOR  FURTHER  INFORMATION  CONTACT 

Wm.  Turpin  Ballard,  Office  of  Ground 
.Water.  U.S.  Environmental  Protection 
Agency.  Region  V,  at  312-353-1435. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  1424(e)  of  the  Safe  Drinking 
Water  Act  (42  U.S.C.  300f,  300h-3{e), 
Pub.  L.  93-523)  states: 

(e)  If  the  Administrator  detennines  on  his 
own  initiative  or  upon  petition,  that  an  area 
has  an  aquifer  which  is  the  sole  or  principal 
drinking  water  source  for  the  area  and  which, 
'if  contaminated,  would  create  a  significant 
hazard  to  public  health,  he  shall  publish 
notice  of  that  determination  in  the  Federal 
Register.  After  the  publication  of  any  such 
notice,  no  commitment  for  Federal  financial 
assistance  (through  a  grant,  contract,  loan 
guarantee,  or  otherwise]  may  be  entered  into 
for  any  project  which  the  Administrator 
determines  may  contaminate  such  aquifer 
through  a  recharge  zone  so  as  to  create  a 
significant  hazard  to  public  health,  but  a 
commitment  for  Federal  financial  assistance 
may,  if  authorized  under  another  provision  of 
law,  be  entered  into  to  plan  or  design  the 
project  to  assure  that  it  will  not  so 
, contaminate  the  aquifer. 

Effective  March  9, 1987,  authority  to 
"make  a  Sole  Source  Aquifer  Designation 
Determination  was  delegated  to  the  U.S. 
EPA  Regional  Administrators. 

On  November  25, 1987,  EPA  received 
a  complete  petition  from  the  Miami 
Valley  Regional  Planning  Commission  of 
Dayton.  Ohio,  which  petitioned  EPA  to 
designate  the  BVAS  as  a  Sole  Source 
Aquifer. 

.    On  December  22. 1987,  EPA  pubUshed 
notice  to  annoimce  a  public  comment 
period  regarding  the  petition.  The  public 
was  permitted  to  submit  comments  and 
information  on  the  petition  until 
February  22. 1986.  A  public  meeting, 
scheduled  during  this  period,  was 
cancelled  due  to  lack  of  written 
response  challenging  the  aquifer's 
eligibility  for  designation.  Cancellation 
was  coordinated  through  the  petitioner 
with  concurrence  by  Regional  Counsel. 

n.  Basis  for  Deteimination 

Among  the  factors  to  be  considered 
by  the  U.S.  EPA  in  connection  with  the 
designation  of  an  area  under  section 
1424(e)  are:  (1)  Whether  the  BVAS  is  the 
area's  sole  or  principal  source  of 
drinking  water,  and  (2)  whether 
contamination  of  the  aquifer  would 
.  create  a  significant  hazard  to  public 
health.  On  the  basis  of  technical 
information  available  to  this  Agency, 
the  Regional  Administrator  has  made 
the  following  findings,  which  are  the 
bases  for  the  determination  noted 
above: 

,  1.  The  BVAS  currently  serves  as  the 
"sole  source"  of  drinking  water  for 


approximately  920,600  residents,  of 
Preble,  Dark,  Champaign,  Miami. 
Montgomery.  Logan.  Clark.  Greene  and 
Shelby  Counties. 

2.  There  is  no  existing  alternative 
drinking  water  source  or  combination  of 
sources  which  provides  50  percent  or 
more  of  the  drinking  water  to  the 
designated  area,  nor  is  there  any 
available,  cost-effective  potential  source 
capable  of  replacing  the  drinking  water 
needs  of  the  communities  and 
individuals  that  presently  rely  on  the 
aquifer. 

3.  The  Buried  Valley  Aquifer  System 
is  an  unconfined  to  semi-confined 
aquifer  that  transmits  water  through 
unconsolidated  glacial  deposits.  Its  high 
porosity  and  permeability,  coupled  with 
thin  overlying  soils  and  shallow  depth  of 
water,  make  the  BVAS  very  vulnerable 
to  contamination.  Contamination  has 
already  occurred,  especially  in  the 
Dayton  Metropolitan  area  and  other 
highly  industrialized  areas.  Sources  for 
contamination  include,  but  are  not 
limited  to:  (A)  Leaking  underground 
storage  tanks,  (B)  stormwater  drains 
that  discharge  to  ground  water,  (C) 
accidental  release  of  hazardous 
materials.  (D)  use  and  improper  storage 
of  agricultural  chemicals,  and  (E)  salting 
of  roads  for  ice  control.  Should  any  of 
the  above  sources  of  contamination 
enter  the  public  water  supply,  there 
could  be  a  significant  negative  effect  on 
drinking  water  quality,  with  a 
consequent  adverse  effect  on  public 
health. 

ni.  DescripticHi  of  the  Buried  Valley 
Aquifer  System:  Hydrogeology;  Use, 
Recharge;  Boundaries 

The  BVAS  was  formed  when 
successive  glacial  events  discharged 
sediment-choked  meltwaters  through 
pre-existing  bedrock  valleys.  These 
meltwaters  left  behind  heterogeneous 
deposits  of  gravel,  sand,  silt,  and  clay. 
The  gravel  and  sand  deposits  form  the 
principal  aquifers  of  the  BVAS,  and 
range  from  20  to  400  feet  in  thickness, 
and  from  l/lOth  to  3  miles  in  width.  'The 
Ohio  Department  of  Natural  Resources 
subdivides  the  BVAS  into  Class  I  and 
Class  II  aquifers,  based  on 
hydrogeologic  characteristics. 

Ground  water  withdrawal  from  public 
and  private  water  supply  wells  averages 
approximately  140  million  gallons  per 
day  (mg/d)  within  the  proposed  area, 
with  another  45  mg/d  going  to  industrial 
use.  This  resource  is  so  readily  available 
and  prolific  that  few  communities  and 
individuals  within  reach  of  it  have 
developed  alternative  sources.  In  fact, 
97  percent  of  the  pubHc  water  and  100 
percent  of  the  private  water  in  the 


proposed  designated  area  is  drawn  from 
the  BVAS. 

The  BVAS  is  recharged  primarily  by 
precipitation,  with  a  minor  amount 
contributed  as  inflow  from  the  upland 
areas.  Many  of  the  large  wellfields 
produce  sufficient  drawdown  to  cause 
induced  recharge  from  surface  water 
bodies  to  be  the  primary  recharge  to  the 
wellfield.  However,  according  to  a 
USGS  report  on  the  aquifers,  "The  fiow 
[in  the  rivers]  that  is  equaled  or 
exceeded  90  percent  of  the  time  *  *  *  is 
generally  considered  to  come  primarily 
from  ground  water."  In  other  words, 
ground  water  contributes  the  bulk  of 
water  to  rivers  in  the  area.  So  the 
primary  recharge  mechanism  ultimately 
remains  the  infiltration  of  precipitation 
over  the  aquifer. 

The  project  review  area  consists  of 
the  area  over  the  Class  I  and  II  aquifers 
from  a  hydrodynamic  boundary  which 
occurs  just  south  of  the  City  of  Franklin 
in  Warren  County,  to  the  northern 
boundary  of  the  Great  Miami  Basin  and 
including  that  portion  of  the  BVAS  in  the 
Little  Miami  Basin  north  of  Warren 
County.  Excluded  are  two  small 
"fingers"  of  aquifer  in  western  Preble 
County  that  do  not  connect  with  the 
main  aquifer  in  the  proposed  area.  Also 
excluded  is  a  portion  of  Class  II  aquifer 
in  Logan  and  Shelby  Counties  in  which 
ground  water  flows  north  and  west, 
indicating  a  hydrologic  boundary  across 
the  aquifer  in  the  northwest  comer  of 
Harrison  Township,  Champaign  County. 
Maps  of  the  boundaries  are  available 
from  the  U.S.  EPA  Region  V  Office  of 
Ground  Water. 

IV.  Alternative  Sources 

The  Petitioner  considered  several  ' 
alternatives  to  the  BVAS  to  supply 
drinking  water:  Existing  surface  water 
systems;  bedrock  aquifers;  and 
construction  of  surface  impoundments. 

Existing  surface  water  systems  could 
supply  water  to  a  limited  area,  but 
current  costs  from  these  systems 
already  exceed  quantitative  guidance 
thresholds,  and  the  installation  of 
additional  water  lines  would  raise  these 
costs  substantially.  Also,  existing 
surface  water  systems  could  not  replace 
the  140  mg/d  currently  drawn  from  the 
BVAS. 

Bedrock  aquifers  do  not  have  the 
hydrogeologic  characteristics  to  enable 
them  to  transmit  sufficient  water  to 
replace  the  amount  currently  supplied 
by  the  aquifer.  In  addition,  the  water  is 
highly  mineralized,  requiring  additional 
treatment  to  bring  it  up  to  the  quality  of 
the  current  supply.  New  wells  would 
have  tb  be  drilled,  and  additional  piping 
installed  for  public  water  supplies. 
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Private  users  would  have  the  expense 
either  of  hooking  up  to  public  water, 
deepening  their  existing  wells,  or 
redrilling. 

The  Petitioner  conducted  a  cost 
analysis  for  construction,  operation,  and 
maintenance  of  surface  impoundments 
on  the  ma)or  rivers  as  a  potential 
alternative  source.  Current  O&M  costs, 
construction  costs  indexed  to  1987,  as 
well  as  the  cost  of  additional  piping, 
interconnections,  and  land  acquisition, 
show  that  construction  of 
impoimdments  is  far  too  costly.  In  fact, 
the  cost  of  O&M  alone  turned  out  to  be 
greater  than  the  guidance  thresholds  of 
0.4-0.6  of  average  annual  income. 

V.  Information  Utilizad  in  Detannination 

The  information  utilized  in  this 
determination  includes  the  petition, 
published  State  and  Federal  reports  on 
the  area,  and  various  technical 
publications.  The  petition  file  is 
available  to  the  pubhc  and  may  be 
inspected  during  normal  business  hours 
at  5ie  U.S.  Environmental  Protection 
Agency,  Region  V.  Office  of  Ground 
Water,  111  W.  Jackson.  10th  Floor. 
Chicago,  Illinois  60604. 


VL  Pioiffct  Review 

EPA  Region  V  is  working  with  the 
Federal  agencies  that  may  in  the  future 
provide  fLnancial  assistance  to  projects 
in  the  area  of  concern.  Interagency 
procedures  and  Memoranda  of 
Understanding  will  be  developed 
through  which  EPA  will  be  notified  of 
proposed  commitments  of  funding  by 
Federal  agencies  for  projects  which 
could  contaminate  the  designated  area 
of  the  Buried  Valley  Aquifer  System. 
EPA  will  evaluate  such  projects  and, 
where  necessary,  conduct  an  in-depth 
review,  including  solicitation  of  public 
comments  whev  appropriate.  Should 
the  Administrator  determine  that  a 
project  may  contaminate  the  aquifer 
through  its  recharge  zone  so  as  to  create 
a  significant  hazard  to  pubhc  health,  no 
commitment  ior  Federal  financial 
assistance  may  be  made.  However,  a 
commitment  for  Federal  financial 
assistance  may.  if  authorized  tmder 
another  provision  of  law,  be  made  to 
plan  or  design  the  project  to  assure  that 
it  will  not  contaminate  the  aquifer. 

Although  the  project  review  process 
cannot  be  delegated,  the  U.S. 
Environmental  Protection  Agency  will 
rely  to  the  maximum  extent  possible  on 
existing  or  future  State  and  local  control 
mechanisms  in  protecting  the  ground 
water  quaUty  of  the  BVAS.  Included  in 
the  review  of  any  Federal  financially 
assisted  project  will  be  coordination 
with  State  and  local  agencies.  Thcit 
comments  will  be  given  fall 


consideration,  and  the  Federal  review 
process  will  attempt  to  complement  and 
support  State  and  local  ground  water 
protection  mechanisms. 

Vn.  Summary  of  Pul>lic  Comments 

Only  one  comment  was  received 
during  the  public  comment  period,  and 
that  was  in  support  of  designation. 

vm.  Economic  and  Regulatory  Impact 

Under  the  provisions  of  the 
Regulatory  FlexibiUty  Act  (RFA),  5 
U.S.C.  605(b),  I  hereby  certify  that  the 
attached  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  this 
Certification,  the  "small  entity"  shall 
have  the  same  meaning  as  given  in 
section  601  of  the  RFA.  This  action  is 
only  applicable  to  the  designated  area  of 
the  Buried  Valley  Aquifer  System.  The 
only  affected  entities  will  be  those  area- 
based  businesses,  organizations,  or 
governmental  jurisdictions  that  request 
Federal  financial  assistance  for  projects 
which  have  the  potential  to  contaminate 
the  aquifer  so  as  to  create  a  significant 
hazard  to  public  health.  EPA  does  not 
expect  to  be  reviewing  small  isolated 
commitments  of  financial  assistance  on 
an  individual  basis,  unless  a  cumulative 
impact  on  the  aquifer  is  anticipated; 
accordingly,  the  number  of  affected 
small  entities  will  be  minimal. 

For  those  small  entities  which  are 
subject  to  review,  the  impact  of  today's 
action  will  not  be  significant.  Most 
projects  subject  to  this  review  will  be 
preceded  by  a  ground  water  impact 
assessment  required  under  other  Federal 
laws,  such  as  the  National 
Environmental  Policy  Act  (NEPA)  as 
amended,  42  U.S.C.  4321,  et  seq. 
Integration  of  those  related  review 
procedures  with  Sole  Source  Aquifer 
review  will  aUow  EPA  and  other  Federal 
agencies  to  avoid  delay  or  duplication  of 
effort  in  approving  financial  assistance, 
thus  minimizing  any  adverse  effect  on 
those  small  entities  which  are  affected. 
Finally,  today's  action  does  not  prevent 
grants  of  Federal  financial  assistance 
which  may  be  available  to  any  affected 
small  entity  in  order  to  pay  for  the 
redesign  of  the  project  to  assure 
protection  of  the  aquifer. 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and,  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  regulation  is  not  major 
because  it  will  not  have  an  aimual  effect 
of  $100  million  or  more  on  the  economy, 
will  not  cause  any  major  increase  in 
costs  or  prices,  and  will  not  have 
significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  the  ability  of 


United  States  enterprises  to  compete  in 
domestic  or  export  markets.  Today's 
action  only  provides  for  an  in-depth 
review  of  ground  water  protection 
measures,  incorporating  State  and  local 
measures  whenever  possible,  for  only 
these  projects  which  request  Federal 
financial  assistance. 
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Dated  April  14, 198a 
Valdas  V.  Adamkus, 
Regional  Administrator. 
[FR  Doc  88-0103  Filed  5-3^  8:45  am] 

■RJJNO  COOC  WM-OMI 


FEDERAL  MARITIME  COMMISSION 
Agreefnent(t)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s]  pursiiant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  9  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200052-001 

Title:  Tampa  Port  Authority  Terminal 

Agreement 
Parties:  Tampa  Port  Authority  Bay 

Terminal  &  Stevedoring  Co.,  Inc. 
Synopsis:  The  agreement  amendment 

extends  the  term  of  the  basic 

agreement  through  31  July  1988. 

Agreement  No.:  224-200054-001 

THle:  Port  of  Tampa  Lease  Agreement 
Parties:  Tampa  Port  Authority  G  &  C 

Stevedoring  Co.  (Tenant) 
Synopsis:  The  proposed  agreement 
would  (1)  extend  the  term  of  the  lease 
for  an  additional  three  months  through 
July  31. 1988;  and  (2)  provide  that  the 
Tenant  will  pay  a  hunp  sum  of  $75.00 
rental,  payable  aff er  the  effective  date 
of  Amendment  One  but  not  later  than 
May  15. 1988. 

Agreement  No~  234-011082-002 

Title:  Maryland  Port  Administration 
Termiiud  Agreement 


Parties:  Maryland  Port  Administration 
Evergreen  Marine  Corporation 
(Taiwan)  Ltd.  (Evergreen) 

Synopsis:  "The  proposed  Agreement 
amends  the  basic  agreement  to  reflect 
MPA  discounts  of  billings  for  port 
charges  by  $50.00  per  container  for 
loaded  containers  moved  by 
Evergreen  into  and  out  of  the  Port  of 
Baltimore  (the  Port)  and  drayed  to 
either  the  CSX  or  CONRAIL  railheads 
in  Baltimore.  The  discount  is 
restricted  to  containers  moving  in 
either  direction  by  rail  between  the 
Port  and  Louisville,  Kentucky, 
Chicago,  Illinois  or  Detroit,  Michigan. 

Agreement  No.:  224-200114 

Title:  City  of  Los  Angeles  Settlement 
Agreement 

Parties:  City  of  Los  Angeles  (City) 
Stevedoring  Services  of  America 
(SSA) 

Synopsis:  The  proposed  Settlement 
Agreement  provides  that  the  City  has 
agreed  to  waive  $20,373  accrued 
interest  on  the  full  payment  of 
$300,946.13  received  from  SSA  for 
utility  charges  owed  through  July  14, 
1987. 

Agreement  No.:  224-200113 

Title:  Duluth  Terminal  Agreement 
Parties:  Seaway  Port  Authority  of 
Duluth  Meehan  Seaway  Service,  Ltd 
(Meehan) 
Synopsis:  "The  proposed  agreement 
provides  for  Meehan  to  manage  and 
operate  the  Arthur  M.  Clure  Public 
Marine  Terminal  in  Duluth, 
Minnesota.  Meehan  will  pay  the  Port 
Authority  a  percentage  of  its  gross 
revenues  derived  from  the  handling 
and  storage  of  waterbome  cargoes. 

By  Order  of  the  Federal  Maritime 
>  Commission. 

Dated:  April  29, 1988. 
Joseph  C  Polking, 
Secretary. 
(FR  Doc.  88-^835  Filed  5-3-88;  8:45  am] 

BILUNO  CODE  6730-01-11 


FEDERAL  RESERVE  SYSTEM 

The  Chase  Manhattan  Corp.; 
Application  To  Engage  de  Novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(l] 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
;Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 


activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  27, 1988. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  The  Chase  Manhattan  Corporation, 
New  York,  New  York,  Chase  Manhattan 
National  Corporation,  New  York,  New 
York;  and  Chase  Manhattan  National 
Holding  Corporation,  Newark, 
Delaware;  to  engage  de  novo  in  acting 
as  investment  or  financial  adviser  to  the 
extent  of  (i)  serving  as  the  advisory 
company  for  a  mortgage  or  a  real  estate 
investment  trust;  (ii)  serving  as 
investment  adviser  (as  defined  in 
section  2(a)(20)  of  the  Investment 
Company  Act  of  1940)  to  an  investment 
company  registered  under  that  Act, 
including  sponsoring,  organizing,  and 
managing  a  closed-end  investment 
company  providing  portfolio  investment 
advice  to  any  person;  (iv)  furnishing 
general  economic  information  and 
advice,  general  economic  statistical 
forecasting  services  and  industry 
studies;  and  (v)  providing  financial 
advice  to  state  and  local  governments, 
such  as  with  respect  to  the  issuance  of 
their  securities  according  to  the  terms, 
conditions,  and  restrictions  contained  in 


S  225.25[b)(4]  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  29, 1988. 
James  McAfe*. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-^75  Filed  5-3-88: 8:45  amj 

SIUJNG  COOe  6210-01-M 


First  Chicago  Corp.  and  FIrst.Chicago 
Acquisition  II  Corp.;  Formations  of, 
.  Acquisitions  by,  and  Mergers  of  Bank 
Holding  Companies;  and  Acquisitions 
of  Nonbanking  Companies 

The  companies  hsted  in  this  notice 
have  applied  under  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  for 
the  Board's  aproval  under  section  3  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companies  have  also  applied  • 
under  I  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  vnU  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 
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Unlexs  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of  . 
Governors  not  later  than  May  28, 198a 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  First  Chicago  Corporation,  Chicago. 
Illinois,  and  First  Chicago  Acquisition  11 
Corp.,  Chicago,  Illinois;  to  acquire  100 
percent  or,  in  the  alternative,  in  the 
event  of  exercise  of  the  option  described 
herein,  not  more  than  25  percent  of  the 
voting  shares  of  Gary-Wheaton 
Corporation,  Wheaton,  Illinois,  and 
thereby  indirectly  acquire  Gary- 
Wheaton  Bank  of  Fox  Valley,  Aurora. 
Illinois;  Gary-Wheaton  Bank  of  Batavia, 
Batavia,  Illinois;  Gary-Wheaton  Bank  of 
Downers  Grove,  Downers  Grove, 
Illinois;  and  Gary-Wheaton  Bank, 
Wheaton,  Illinois.  In  connection  with 
this  application.  First  Chicago 
Acqiiisition  II  Corp..  Chicago,  Illinois, 
has  also  applied  to  become  a  bank 
holding  company. 

In  connection  with  this  application, 
Applicants  also  propose  to  acquire 
Gary-Wheaton  Stock  Brokerage;  Inc.. 
Wheaton.  Illinois,  and  thereby  engage  in 
securities  brokerage  services  pursuant 
to  §  225.25{b)(15)  of  the  Board's 
Regulation  Y;  and  G-W  Life  Insurance 
Company,  Wheaton,  Illinois,  and 
thereby  engage  in  underwriting,  as 
reinsurer,  of  credit  life,  accident  and 
health  insurance  coverage  pursuant  to 
§  225.25(b)(8)  of  the  Board's  Regulation 
Y.  These  activities  will  be  conducted  in 
DuPage  County,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  29, 1988. 
fames  McAfee. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  88-9876  Filed  5-3-88;  8:45  ami 

BILUNG  CODE  U10-01-M 

Pro  Group,  Inc.  et  aL;  Formations  of, 
Acquisitions  by,  and  Mergers  of  Banic 
Holding  Companies 

The  companies  listed  in  this  notice 
have  appUed  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.1^^0  become  a  bank  holdiiig 
company  Cr  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  appUcations 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 


processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  May  27. 
1988. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch.  Vice 
President)  100  North  6th  Street 
Philadelphia,  Pennsylvania  19105: 

1.  Pro  Group,  Inc.,  Bradford. 
Pennsylvania;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
Noting  shares  of  Producers  Bank  and 
Trust  Co.,  Bradford,  Pennsylvania. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63166: 

1.  Terre  Du  Lac  Bancshares,  Inc.,  St. 
Louis.  Missouri;  to  acquire  100  percent 
of  the  voting  shares  of  Ozarks  National 
Bank,  Lake  Ozark,  Missouri,  a  de  novo 
bank. 

C.  Federal  Reserve  Bank  of 
Minneapolis  ()ames  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Monycor  Bancshares,  Inc.,  Superior. 
Wisconsin;  to  become  a  bank  holding 
company  by  acquiring  97.86  percent  of 
the  voting  shares  of  Monycor  Bank  of 
Superior,  Superior.  Wisconsin. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  29. 1988. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-9877  Filed  5-3-88;  8:45  am] 

BILUNQ  COOE  MIO-OI-M 


DEPARTMEHT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Diaease  Control 

Availability  of  Funds  for  Fiscal  Year 
1988  Cooperative  Agreements  to 
Support  State  and  Local  Education 
Agency  Programs  for  School  Health 
Education  To  Prevent  the  Spread  of 
Aids 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
funds  for  Fiscal  Year  1988  (FY88)  for 
cooperative  agreements  to  support  the 


development  and  implementation  of 
effective  health  education  about  AIDS 
for  school-age  populations  (elementary 
through  high  school-age  youth,  college- 
age  populations,  parents,  and  relevant 
school,  health,  and  education 
personnel).  Funds  will  be  available  to 
State  education  agencies  (SEAs)  that 
have  not  previously  been  awarded 
cooperative  agreement  funding,  for 
continuation  and  expansion  of  State 
Education  Agency  and  Local  Education 
Agency  (LEA)  cooperative  agreements 
awarded  in  Fiscal  Year  87  (FY87).  and 
for  funding  LEA  appUcations  submitted 
and  approved  for  funding  in  FY87.  No 
new  LEA  applications  will  be  accepted 
in  FY88.  These  agencies  must  be  able  to 
carry  out  and  promote  appropriate 
actions  to  help  increase  the  number  of 
schools,  and  agencies  that  serve  youth 
who  do  not  attend  school,  that  provide 
effective  education  to  prevent  the 
spread  of  AIDS.  The  content  of 
education  about  AIDS  should  be  locally 
determined,  consistent  with  community 
values,  and  appropriate  to  community 
needs. 

(See  "Content  of  AIDS-Related  Written 
Materials,  Pictorials,  Audiovisuals, 
Questiormaires,  Survey  Instruments,  and 
Educational  Sessions  in  Centers  for 
Disease  Control  Assistance  Programs 
(January  1988)"  (53  FR  6034,  February  29, 
1988)  and  "Guidelines  for  Effective 
School  Health  Education  to  Prevent  the 
Spread  of  AIDS"  (MMWR  Supplement 
1988,  37,  S-2, 1-13).) 

Authorizing  Legislation 

These  programs  are  authorized  under 
section  301  (a)  of  the  Public  Health 
Service  Act  (42  U.S.C.  241(a)),  as 
amended,  and  section  311  (b  and  c)  of 
the  Public  Health  Service  Act  (42  U.S.C. 
343(b)),  as  amended.  The  Catalog  of 
Federal  Domestic  Assistance  Number  is 
13.118. 

Program  Background  and  Objectives 

AIDS  constitutes  a  significant  and 
growing  threat  to  the  health  of  people  in 
the  United  States.  As  of  12/30/87, 
approximately  50,000  cases  of  AIDS  had 
been  reported,  as  defined  by  the  CDC 
surveillance  case  definition.  Although 
the  vast  majority  of  AIDS  cases  and 
documented  infections  have  occurred 
among  homosexual  and  bisexual  men 
and  intravenous  drug  abusers,  the  AIDS 
virus  is  transmitted  among 
heterosexuals  (fit>m  infected  men  to 
women  or  from  infected  women  to  men) 
and  perinatally  (from  infected  mothers 
to  newborn  infants). 

Approximately  1-1.5  million 
Americans  already  are  infected  and 
cases  residting  from  heterosexual 
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transmission  of  the  virus  are  expected  to 
increase.  By  the  end  of  1991,  die 
cumulative  total  of  AIDS  cases  in  the 
United  States  is  estimated  to  reach 
270.000  with  over  179.000  deaths  due  to 
AIDS.  Because  infected  persons  are 
capable  of  transmitting  tiie  virus  to 
others  for  years  before  experiencing 
■signs  or  symptoms  of  disease,  the  Public 
Health  Service  (PHS)  has  recommended 
the  initiation  of  major  pubUc  education 
efforts  to  inform  the  public,  especially 
youth,  school,  and  college  populations, 
about  AIDS  and  how  to  prevent 
becoming  infected  with  the  AIDS  virus. 

The  objective  of  these  cooperative 
agreements  is  to  help  increase  the 
number  of  schools,  and  other  agencies 
that  serve  youth  who  do  not  attend 
school,  that  provide  effective  AIDS 
education  to  prevent  the  spread  of 
AIDS.  The  content  of  education  about 
AIDS  should  be  locally  determined, 
consistent  with  parental  values,  and 
appropriate  to  community  needs. 

These  cooperative  agreements  thus 
will  stress  both  the  importance  of 
providing  immediate  education  for 
junior  high  and  high  school-age  youths 
about  behaviors  that  increase  the  risk  of 
AIDS,  and  the  importance  of.providing 
such  education  within  a  more 
comprehensive  program  of  school  health 
education  that  establishes  a  foundation 
for  understanding  relationships  between 
personal  behaviors  and  health. 

The  complete  program  description,  the 
form  the  application  must  take,  and  the 
criteria  for  review  will  be  set  forth  in  the 
Request  for  AppUcation  package. 

A.  Eligible  Applicants 

Eligible  new  applicants  are  the  official 
State  education  agencies  (SEA)  in  States 
and  Territories  of  the  United  States 
(other  than  the  SEAs  and  LEAs  funded 
in  FY87).  For  the  purpose  of  this 
agreement,  the  term  "State"  includes  the 
District  of  Columbia,  the 
Conmionwealth  of  Puerto  Rico,  the 
Virgin  Islands.  Guam,  the  Federated 
States  of  Micronesia,  the  Republic  of  the 
Marshall  Islands,  the  Republic  of  Palau, 
the  Northern  Mariana  Islands,  and 
American  Samoa. 

New  SEA  applicants  must  give 
priority  to  assisting  local  education 
agencies  in  cities  with  a  high  reported 
incidence  of  AIDS  cases  and  must  show 
evidence  of  collaboration  with  the  State 
and  local  health  agencies  in  determining 
priority  areas  for  the  programmatic 
activities. 

Currently  funded  SEAs  and  LEAs  are 
eligible  for  continued  funding  and 
expansion  of  their  activities  above  the 
level  projected  in  the  FY87  application. 


B.  A  vailability  of  Funds 

A  total  of  approximately  $8,70a000 
will  be  available  in  FY88  to  fund 
approximately  40  new  cooperative 
agreements  with  SEAs.  No  new 
applications  will  be  accepted  from  LEAs 
in  FY8B.  It  is  expected  that  the  new 
cooperative  agreements  will  begin  on  or 
about  August  1. 1988.  and  will  be  funded 
for  a  12  month  budget  period  with  a 
project  period  of  1  to  5  years.  Funding 
estimates  outiined  above  may  vary  and 
are  subject  to  change. 

Priority  funding  will  be  given  to 
approved  new  applications  from  SEAs 
in  states  from  which  a  cumulative  total 
of  1.500  or  more  AIDS  cases,  as  defined 
by  the  CDC  case  definition,  were 
reported  to  CDC  as  of  12/28/87.  Awards 
to  approved  new  SEA  applicants  will 
average  approximately  $215,000. 

A  total  of  approximately  $3,700,000 
will  be  available  to  continue  and 
expand  LEA  cooperative  agreements 
funded  in  FY87,  and  to  fimd  LEA 
applications  that  were  approved  in 
FY87,  but  not  funded.  Continuation 
awards  to  LEAs  will  begin  on 
September  28, 1988.  Awards  for  LEA 
applications  that  are  currently 
approved,  but  not  funded,  will  begin  on 
or  about  August  1, 1988.  A  total  of 
approximately  $4,70a000  will  be 
available  to  continue  and  expand  SEA 
cooperative  agreements  funded  inFY87. 
Continuation  awards  to  SEAs  will  begin 
on  September  28, 1988. 

FYdS  awards  to  continue  and  expand 
12  LEA  cooperative  agreements  tvith  the 
average  award  of  approximately  $50,000 
above  the  amount  awarded  in  FY87. 

FY88  awards  to  continue  and  expand 
15  SEA  cooperative  agreements  with  the 
average  awtird  of  approximately  $90,000 
above  the  amount  awarded  in  FY87. 

C.  Application  Submission  and  Deadline 
Date 

New  Applications:  The  original  and 
two  copies  of  new  SEA  applications 
must  be  submitted  to  Nancy  C.  Bridger, 
Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  255  East  Paces  Ferry  Road.  NE. 
Room  321.  Atianta,  Georgia  30305,  on  or 
before  May  25, 1988. 

Continuation  Applications:  The 
original  and  two  copies  of  continuation 
applications  for  SEAs  and  LEAs  must  be 
submitted  to  Nancy  C.  Bridger.  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control.  255  East  Paces  Ferry  Road.  NE. 
Room  321.  Atianta,  Georgia  30305,  on  or 
before  July  15, 1968. 


1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either 

a.  Received  on  or  before  the  deadline 
date,  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.a.  or 
b.  above  are  considered  late 
applications.  Lake  applications  will  not 
be  considered  in  the  current  competition 
and  will  be  returned  to  the  applicant. 

D.  Other  Submission  and  Review 
Requirements 

1.  All  applications  will  be  subjected  to 
an  objective  review  by  an  Ad  Hoc 
review  committee  of  federal  and 
nonfederal  persons. 

2.  Applications  are  not  subject  to 
review  as  governed  by  Executive  Order 
12372.  entitled  "Intergovernmental 
Review  of  Federal  Programs." 

Where  to  Obtain  Additional  Information 

Information  on  application 
procedures,  copies  of  application  forms, 
and  other  material  may  be  obtained 
from  Lin  Dixon  or  Marsha  Jones,  Grants 
Management  Specialists,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road,  NE.. 
Room  321,  Atianta,  Georgia  30305;  or  by 
calling  (404)  842-6575  or  FTS  236-6575. 
Technical  assistance  may  be  obtained 
from  Jack  Jones,  Public  Health  Advisor, 
Office  of  School  Health  and  Special 
Projects,  Division  of  Health  Education, 
Center  for  Health  Promotion  and 
Education,  Centers  for  Disease  Control, 
Atlanta,  Georgia  30333,  Telephone  (404) 
639-3824  or  FTS  236-3824. 

Dated:  April  27, 1988. 
Robert  L.  Foster. 

Acting  Director,  Office  of  Program  Support 

Centers  for  Disease  Control. 

[FR  Doc  8&-9811  Filed  5-3-88: 8:46  am] 
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Availability  of  Funds  for  Fiscal  Year 
1988  Cooporathre  Agreements  To 
Support  National  Programs  for  School 
Health  Education  to  Prevent  the 
Spread  of  AIDS 

Introduction 

The  Centers  for  Disease  Control 
(DDC)  announces  the  availability  of 
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funds  for  Fiscal  Year  1988  for 
cooperative  agreements  to  support  the 
development  and  implementation  of 
effective  health  education  about  AIDS 
for  school-age  populations  (elementary 
through  college-age  youth,  parents,  eind 
relevant  school,  health,  and  education 
personnel).  Funds  will  be  available  for 
new  cooperative  agreements  with 
national  private-sector  education  and 
health  organizations  and  other  national 
agencies  that  serve  youth,  and  to 
continue  and  expand  cooperative 
agreements  with  the  national 
organizations  awarded  funding  in  FY87. 
These  organizations  must  be  able  to 
work  as  part  of  a  national  coalition  to 
help  increase  the  number  of  schools, 
colleges,  or  agencies  that  serve  youth 
who  do  not  attend  school,  to  provide 
effective  AIDS  education  to  prevent  the 
spread  of  AIDS.  The  content  of 
education  about  AIDS  should  be  locally 
determined,  consistent  with  community 
values,  and  appropriate  to  community 
needs.  (See  "Content  of  AIDS-Related 
Written  Materials,  Pictorials, 
Audiovisuals,  Questionnaires,  Survey 
Instruments,  and  Educational  Sessions 
in  Centers  for  Disease  Control 
Assistance  Programs  (January  1988)"  (53 
FR  6034.  February  29, 1988)  and 
"Guidelines  for  Effective  School  Health 
Education  to  Prevent  the  Spread  of 
AIDS"  (MNfWR  Supplement  1988,  37. 
S-2. 1-13).) 


Authorizing  Legislation 

These  programs  are  authorized  under 
section  301(a)  of  the  Public  Health 
Service  Act  (42  U.S.C.  241  (a)],  as 
amended,  and  section  311  (b  and  c)  of 
the  Public  Health  Service  Act  (42  U.S.a 
243(b)),  as  amended.  The  Catalog  of 
Federal  Domestic  Assistance  Number  is 
13.118. 

Program  Baclcground  and  Objectives 

As  of  December  30, 1987, 
approximately  50,000  cases  of  AIDS,  as 
defined  by  the  CDC  surveillance  case 
definition,  had  been  reported.  Although 
the  vast  majority  of  AIDS  cases  and 
documented  infections  have  occurred 
among  homosexual  and  bisexual  men 
and  intervenous  drug  abusers,  infection 
with  the  AIDS  virus  is  also  transmitted 
among  heterosexuals  (from  infected  men 
to  women  or  from  infected  women  to 
men)  and  perinatally  (from  infected 
mothers  to  newborn  infants). 

Approximately  1-1.5  million 
Americans  already  are  infected  and 
cases  resulting  from  heterosexual 
transmission  of  the  virus  are  expected  to 
increase.  By  the  end  of  1991,  the 
cumulative  total  of  AIDS  cases  in  the 
United  States  is  estimated  to  reach 
270,000  with  over  179,000  deaths  due  to 


AIDS.  Because  infected  persons  are  « 
capable  of  transmitting  die  virus  to 
others  for  years  before  experiencing 
signs  or  symptoms  of  disease,  the  Public 
Health  Service  (PHS)  has  recommended 
major  public  health  education  efforts  to 
inform  the  public,  especially  youth, 
school,  and  college  populations,  about 
AIDS  and  how  to  prevent  becoming 
infected  with  the  AIDS  virus. 

Every  school  day,  more  than  47 
million  students  attend  90,000 
elementary  and  secondary  schools  in 
15^500  school  districts  across  the  Nation. 
A  significant  proportion  of  these 
students  (and  youth  who  do  not  attend 
school]  may  make  behavior  choices  that 
unknowingly  place  them  at  increased 
risk  for  contracting  and  spreading  the 
AIDS  virus.  These  young  persons  need 
to  be  informed  about  AIDS. 

The  Nation's  schools  could  inform  90- 
95%  of  our  yoimg  people  about  the 
increasing  niunber  of  infected 
individuals,  the  fatal  nature  of  the 
disease,  the  lack  of  a  preventive  vaccine 
or  cure  for  the  disease,  and  specific 
means  by  which  individuals  can  protect 
themselves  now  and  in  the  future  from 
becoming  infected.     < 

The  objective  of  these  cooperative 
agreements  is  to  help  increase  the 
number  of  schools,  colleges,  and  other 
organizations  that  serve  youth  in 
providing  effective  education  to  prevent 
the  spread  of  AIDS.  The  content  of  AIDS 
education  should  be  locally  deterqiined, 
consistent  with  parental  values,  and 
appropriate  to  community  needs. 
Assistance  provided  by  national 
organizations  will  result  in  a  wide  range 
of  educational  options  from  which  local 
educators  and  others  can  choose  in 
determining  the  most  effective  and 
appropriate  strategies  to  teach  young 
people  about  AIDS. 

The  effectiveness  of  AIDS  education 
in  schools  may  be  influenced  by  the 
extent  to  which  it  is  integrated  within  a 
more  comprehensive  program  of  school 
health  education  that  establishes  a 
foundation  for  understanding 
relationships  between  personal 
behaviors  and  health.  For  example, 
education  about  AIDS  may  be  more 
effective  if  students  at  appropriate  ages 
were  knowledgeable  about  community 
health,  communicable  diseases, 
including  sexually  transmitted  diseases, 
and  drug  abuse;  and  have  opportunities 
to  learn  peer  resistance  skills, 
communication  skills,  self-efficacy,  self- 
esteem,  etc. 

These  cooperative  agreements  thus 
will  stress  the  importance  of  providing 
immediate  education  about  behaviors 
that  increase  the  risk  of  AIDS  for  junior 
high,  high  school,  and  coUege-age 


youths,  and  the  importance  of  providing 
school  health  education  within  a  more 
comprehensive  program  of  school  health 
education  that  establishes  a  foundation 
for  understanding  relationships  between 
personal  behaviors  and  health. 

National  Programs  for  School  Health 
Education  To  Prevent  the  Spread  of  ' 
AIDS 

A.  Purpose 

The  purpose  of  these  programs  is  to 
assist  national  education,  health,  and 
social  service  organizations  that  serve 
youth  to  increase  the  number  of  schools 
and  other  organizations  providing 
effective  AIDS  education  for  youth, 
school,  and  college  populations  in 
communities  throughout  the  United 
States;  and  to  facilitate  collaboration 
between  public  and  private  sector 
agencies  to  implement  a  coordinated 
national  program  to  help  schools  and 
other  organizations  nationwide  provide 
effective  education  about  AIDS. 

There  is  a  strong  need  to  provide 
effective  education  about  AIDS  for 
school-age  youth.  Cooperative 
agreements  with  national  organizations 
are  intended  to  utilize  and  integrate 
each  organization's  unique  and 
complementary  organizational 
capabilities  and  constituencies  to  help 
with  the  implementation  and 
dissemination  of  effective  education  to 
prevent  the  spread  of  AIDS. 

B.  Cooperative  Activities 
1.  Recipient  Activities 

a.  Use  organizational  capacities  and 
constituents  to  help  with  the 
implementation  and  diffusion  of 
effective  AIDS  education  for  school  or 
college  populations,  minority  school  or 
college  populations,  or  for  youths  who 
do  not  attend  school;  and  to  promote 
educational  programs  that  are  locally 
determined,  consistent  with  parental 
values,  and  appropriate  to  community 
needs. 

b.  Establish  specific  measurable,  and 
reaUstic  program  objectives  at  national. 
State,  and  local  levels  to  increase  the 
number  of  schools,  colleges,  or  other 
institutions  providing  effective  AIDS 
education;  and  develop  a  plan  of 
operation  to  meet  the  objectives. 

c.  Develop  a  plan  of  operation, 
including  but  not  limited  to:  Influencing 
changes  in  policies,  actions,  knowledge/ 
attitudes/behefs,  skills,  or  availability/ 
accessibility  of  resources  and  services 
that  will  help  to  increase  the  nimiber  of 
schools,  colleges,  or  institutions 
providing  effective  AIDS  education. 

d.  Develop  and  disseminate 
educational  strategies,  materials,  and 


resources  that  will  help  schools, 
colleges,  or  other  institutions  in 
providing  effective  AIDS  education. 

e.  Assess  progress  in  achieving 
objectives  and  in  carrying  out  activities. 

f .  Involve  official  education  and 
health  agencies  and  other  relevant 
organizations  in  the  planning, 
implementation,  and  evaluation  of  the 
program. 

g.  Provide  copies  of  AIDS  education 
curricula,  program  descriptions,  progress 
reports,  and  educational  materials  to  be 
included  in  CDC's  AIDS  School  HealUi 
Subfile  on  the  Combined  Health 
Information  Database,  and  use  the 
Database  to  avoid  duplication  of  efforts 
in  developing  needed  resources. 

h.  Participate  with  CDC  and  other 
national  organizations  in  an  annual 
conference  and  one  workshop  about 
AIDS  education  for  youth,  school,  and 
college  populations. 

2.  CDC  Activities 

a.  Provide  information  about  AIDS 
and  the  prevention  of  infection  with  the 
AIDS  virus,  guidance  on  the 
development  or  selection  of  curricula 
and  materials,  and  other  guidance, 
recommendations,  and  standards  that 
may  be  used  as  a  basis  for  planning, 
implementing,  and  assessing  effective 
AIDS  education  for  youth,  school,  and 
college  populations. 

b.  Identify  and  develop  prototype 
educational  materials  and  assessment 
instruments  that  can  be  adopted  for  use 
by  students,  parents,  and  school 
personnel. 

c.  Provide  information  about 
resources  relevant  to  AIDS  education  In 
schools,  including  program  descriptions, 
educational  materials,  policies,  and 
curricula;  and  assure  the  availability  of 
such  information  through  CDC's  AIDS 
School  Health  Subfile  on  the  Combined 
Health  Information  Database  (CHID). 

d.  Provide  technical  assistance  related 
to  attainment  and  assessment  of 
prdgram  objectives,  development  of 
educational  material  and  strategies,  and 
dissemination  of  successful  strategies, 
experiences,  and  evaluations. 

e.  Plan  meetings  of  national,  State, 
and  local  education  agencies  to  address 
issues  and  program  activities  related  to 
improving  AIDS  education  for  youth, 
school,  and  college  populations.  ' 

C.  Eligible  Applicants 

Eligible  applicants  are  national 
organizations  which  may  be  private, 
nonprofit,  health,  education,  social 
dervice,  professional,  or  voluntary 
organizations  with  organizational 
capacities  and  experience  to  help 
schools  and  other  organizations  that 


serve  school-age  youth  to  provide 
effective  education  about  AIDS. 

D.  Availability  of  Funds 

Approximately  $1,000,000  will  be 
available  in  Fiscal  Year  1988  to  fund 
approximately  seven  new  cooperative 
agreements. 

Approximately  two  cooperative 
agreements  may  be  awarded  to  national 
organizations  that  represent  a  broad 
cross-section  of  the  Nation's  teachers 
(public  and  private,  elementary,  middle/ 
junior  high,  and/or  high  school)  to 
increase  their  constituent's  capacity  to 
teach  students  about  avoiding  HIV 
infection  and  AIDS.  These  cooperative 
agreements  will  be  funded  at  a  level  of 
approximately  $150,000  each. 

Approximately  one  cooperative 
agreement  may  be  awarded  to  a 
national  organization  that  represents 
colleges  of  teacher  education  to 
increase  the  number  of  colleges 
providing  preservice  and  inservice 
training  to  help  teachers  provide 
effective  education  about  AIDS.  This 
cooperative  agreement  will  be  funded  at 
a  level  of  approximately  $150,000. 

Approximately  one  cooperative 
agreement  may  be  awarded  to  a 
national  organization  that  represents  a 
variety  of  private  primary  and 
secondary  schools  nationwide  to 
increase  their  constituent's  capacity  to 
teach  youth  about  avoiding  HIV 
infection  and  AIDS.  This  cooperative 
agreement  will  be  funded  at  a  level  of 
approximately  $150,000 

Approximately  one  cooperative 
agreement  may  be  awarded  to  a 
national  organization  that  represents 
the  needs  and  interests  of  schools  in  the 
Nation 's  largest  cities  to  help  increase 
the  capacity  of  schools  to  teach  youth 
about  avoiding  HIV  infection  and  AIDS. 
This  cooperative  agreement  will  be 
funded  at  a  level  of  approximately 
$150,000. 

Approximately  one  cooperative 
agreement  may  be  awarded  to  a 
national  organization  that  represents 
physicians  to  help  in  estabUshing  school 
and  college  programs  of  AIDS  education 
for  youth  about  avoiding  HIV  infection 
and  AIDS.  This  cooperative  agreement 
will  be  funded  at  a  level  of 
approximately  $150,000. 

Approximately  one  cooperative 
agreement  may  be  awarded  to  a 
national  organization  that  represents 
health  care  providers  serving  the  needs 
and  interest  of  youth  who  are  in 
correctional  institutions.  This 
cooperative  agreement  will  be  funded  at 
a  level  of  approximately  $150,000. 
.  It  is  expected  that  the  new 
cooperative  agreements  will  begin  on  or 
about  August  1, 1988.  and  will  be  funded 


for  a  12  month  budget  period  with  a 
project  period  of  1  to  5  years.  Funding 
estimates  outlined  above  may  vary  and 
are  subject  to  change. 

A  total  of  approximately  $2,600,000 
will  be  available  to  continue  and 
expand  cooperative  agreements  with 
national  organizations  funded  in  FY87.  It 
is  expected  that  awards  for  continuation 
applications  will  begin  on  September  28, 
1988.  Continuation  applications  for 
national  organization  cooperative 
agreements  may  be  funded  at  a  level  of 
approximately  $150,000,  with  the 
exception  of  awards  to  organizations 
representing  state  level  education 
organizations.  These  may  be  funded  at  a 
level  of  approximately  $350,000. 

E.  Use  of  Funds 

Funds  may  be  used  to  support 
personnel,  their  training  and  travel,  and 
to  purchase  supplies  and  services 
directly  related  to  planning,  organizing, 
and  conducting  the  activities  described 
in  this  announcement. 

Funds  may  be  expended  for  ivritten 
materials,  pictorials,  audiovisuals, 
questionnaires  or  survey  instruments, 
and  educational  group  sessions  related 
to  AIDS  education  for  youth,  school,  and 
college  populations  if  approved  in 
accordance  with  paragraph  G.  below, 
entitied  Review  of  Materials. 

F.  Reporting  Requirements 

Semi-annual  progress  reports  which 
include  data  and  activities  related  to  the 
achievement  of  measurable  objectives 
will  be  required.  They  will  be  due  within 
30  days  of  the  end  of  the  first  and  third 
quarters  of  the  budget  period.  Annual 
financial  status  and  performance  reports 
are  required  90  days  after  the  end  of  a 
budget  period. 

C.  Review  of  Materials 

The  applicant  is  required  to  establish 
and  use  a  panel  to  review  the 
appropriateness  of  educational 
materials  (written  materials,  pictorials, 
audiovisuals,  questionnaires,  etc.)  as 
described  in  the  document:  "Content  of 
AIDS-Related  Written  Materials, 
Pictorials,  Audiovisuals,  Questionnaires, 
Survey  Instruments,  and  Educational 
Sessions  in  Centers  for  Disease  Control 
Assistance  Programs  (January  1988)"  (53 
FR  6034,  February  29, 1988)  and 
"Guidelines  for  Effective  School  Health 
Education  to  Prevent  the  Spread  of 
AIDS"  (MMWR  Supplement  1988.  37,  S- 
2, 1-13).) 

//.  Review  and  Evaluation  Criteria 

1.  The  initial  apphcation  for  a  project 
period  will  be  reviewed  and  evaluated 
according  to  the  following  criteria: 
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a.  The  magnitude  of  and  likelihood  of 
the  applicant  achieving  during  this 
budget  period:  (1)  Proposed  increases  in 
the  number  of  schools,  colleges  and 
universities,  and/or  other  agencies  that 
serve  school-age  youth  who  do  not 
attend  school,  providing  effective  AIDS 
education  as  a  result  of  the  appUcant's 
proposed  activities;  (2)  and/or  estimated 
increases,  in  the  numbers  of  youth, 
school,  or  college  populations  receiving 
effective  AIDS  education  as  a  result  of 
the  applicant's  proposed  activities: 

b.  The  applicant's  demonstrated 
ability  to  help  schools,  colleges  and' 
universities,  and/or  agencies  that  serve 
school-age  youth  who  do  not  attend 
school,  in  communities  across  the 
Nation  provide  effective  education 
about  health;  the  scope  and  efficiency  of 
its  national  network  and  constituencies 
for  rapidly  disseminating  information 
and  activities;  current  and  previous 
activities  (if  any)  that  have  successfully 
contributed  to  the  implementation  and 
diffusion  of  effective  health  education  in 
schools,  colleges,  or  agencies  that  serve 
the  needs  of  youths  who  do  not  attend 
school  and/or  minority  youth;  and  its 
unique  sensitivity,  experience, 
awareness,  or  sldlls  that  will  help  the 
applicant  to  achieve  proposed  program 
objectives; 

c.  The  applicant's  demonstrated 
ability  to  coordinate  efforts  with  other 
national  organizations;  and  to  plan  and 
carry  out  complementary,  collaborative, 
and  organized  national  education 
efforts; 

d.  The  quality  of  proposed  objectives 
for  this  budget  period  in  terms  of 
importance,  specificity,  measurability, 
and  feasibility;  and  the  specificity  and 
feasibility  of  the  applicant's  timetable 
for  implementation  of  program 
activities; 

e.  The  extent  to  which  the  applicant's 
activities  reflect:  (1)  The  immediate  and 
urgent  need  for  educating  youths  of 
junior  high  school-age  and  above,  and/ 
or  youths  who  do  not  attend  school, 
about  how  to  protect  themselves  from 
infection  with  the  AIDS  virus;  and/or  (2) 
the  need  for  integrating  education  about 
AIDS  into  a  more  comprehensive 
program  of  school  health  education  that 
establishes  a  foundation  for 
understanding  relationships  between 
personal  behaviors  and  health; 

f.  The  usefulness  of  assessment  data 
that  will  be  obtained  to  measure 
program  objectives  and  monitor 
program  activities  during  the  first 
program  year,  and  the  feasibility  of 
obtaining  and  using  those  data  to 
improve  programs; 

g.  The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 


consistent  with  the  intended  use  of  the 
cooperative  agreement  funds;  and 

h.  The  number  and  qualifications  of 
proposed  staff,  and  time  allotted  for 
them  to  accomplish  program  activities. 
Specifically,  the  establishment  of  a  full 
time  school  health  coordinator  and  staff 
positions  within  the  applicant's 
organization  to  manage  and  coordinate 
the  proposed  program  activities.  The 
coordinator  ideally  should  have  training 
and  experience  in  school  health 
education  or  health  education  for  youth. 

2.  Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  the  following  criteria: 

a.  The  accomplishments  of  the  current 
budget  period  show  that  the  applicant  is 
meeting  its  objectives  and  carrying  out 
activities  as  planned,  including 
incorporating  effective  AIDS  education 
within  comprehensive  school  health 
education  programs; 

b.  The  objectives  for  the  new  budget 
period  are  reahstic,  specific,  and 
measurable; 

c.  The  budget  request  is  clearly 
explained,  adequately  justified, 
reasonable,  and  consistent  with  the 
intended  use  of  cooperative  agreement 
funds; 

d.  Program  activities  are  modified  to 
resolve  problems  and  improve 
effectiveness  and  efficiency;  and 

e.  All  competitive  portions  (any 
requests  for  funding  above  that 
projected  in  the  FY87  application  as 
needed  to  continue  the  approved 
activities  in  FY88)  of  the  continuation 
application  will  be  evaluated  and  rated 
based  on  their  consistency  with 
previously  approved  program  objectives 
and  activities. 

Applications 

A.  Application  Content 

1.  The  initial  application  for  a  new 
project  period  must  include  a  narrative 
for  the  part  of  this  announcement  under 
which  funds  are  requested  that 
describes  the  following: 

a.  Need:  The  applicant  should  briefly 
describe  the  need  to  increase  the 
number  of  schools,  colleges,  and/or 
other  agencies  providing  effective  AIDS 
education  for  school-age  populations. 

The  applicant  also  should  identify 
specific  modifiable  barriers  that  its 
organization  can  resolve  to  help  with  the 
implementation  and  diffusion  of  AIDS 
education  programs  for  youth,  school, 
and/or  college  populations. 

This  section  should  be  no  longer  than 
three  typed,  single-spaced  pages. 

b.  Capacities:  The  applicant  should 
describe  its  organization's  capacity  to 
achieve  the  proposed  increase  in  the 
number  of  schools,  colleges,  or  other 


organizations  providing  effective  AIDS 
education. 

The  description  should  address  the 
organization's  structure,  the  interests 
and  constituencies  it  represents  (e.g., 
teachers,  health  organizations,  private 
schools,  etc.),  its  demonstrated  ability  to 
help  schools,  colleges,  or  other 
organizations  provide  education  about 
health  for  school-age  populations;  the 
scope  and  efficiency  of  its  national 
netwoiic  for  rapidly  disseminating 
information  and  oUier  communications; 
and  current  and  previous  activities  (if 
any)  that  have  successfully  reduced 
barriers  that  hinder  the  provision  of 
effective  AIDS  education  in  schools, 
colleges,  or  organizations  that  serve  the 
needs  of  youths  who  do  not  attend 
school. 

This  section  should  be  no  longer  than 
three  typed,  single-spaced  pages. 

c.  Coordination:  The  applicant  should 
describe  its  organization's  demonstrated 
ability  to  coordinate  efforts  with  other 
national  organizations;  and  its  capacity 
to  plan  and  carry  out  collaborative, 
complementary,  and  organized  national 
efforts  for  effective  AIDS  education.  The 
appUcant's  description  should 
demonstrate  a  recongition  of  relevant 
activities  (current  or  planned)  of  local 
and  State  education  agencies  and/or  of 
other  national  organizations. 

This  section  should  be  no  longer  than 
two  typed,  single-spaced  pages. 

d.  Objectives:  The  applicant  should   , 
identify  objectives  that  are  specific 
measurable,  and  feasible  to  be 
accomplished  during  the  first  program 
year.  "The  objectives  should  clearly 
identify  outcomes  intended  (e.g. 
increases  in  the  number  of  schools, 
colleges,  or  other  organizations 
providing  effective  AIDS  education; 
specific  changes  in  policy,  actions, 
knowledge/attitudes/beliefs,  skills,  and 
availability  of  resources  or  services; 
increases  in  the  number  of  youth, 
school,  or  college  populations  receiving  . 
effective  AIDS  education  as  a  result  of 
the  applicant's  proposed  activites;  etc.). 
For  each  objective,  the  applicant  should 
identify  factors  that  influence  the 
achievement  of  the  objective. 

This  section  should  be  no  longer  than 
three  typed,  single-spaced  pages. 

e.  Activities:  The  applicant  should 
identify  the  specific  activities  that  will 
be  undertaken  to  achieve  each  of  the 
program's  objectives  during  the  first 
program  year.  Activities  should  relate 
directly  to  the  factors  that  influence  the 
achievement  of  the  objectives.  For  each 
activity,  the  appUcant  should  describe 
who  will  do  what,  when,  and  where  to 
implement  the  activities. 


>  Activities  related  to  helping  schools 
should  clearly  reflect:  (1)  "The  immediate 
and  urgent  need  for  educating  junior 
high  and  high  school  students  about  how 
to  protect  themselves  fi-om  infection 
with  the  AIDS  virus;  and/or  (2)  the  need 
for  integrating  education  about  AIDS 
into  a  more  comprehensive  program  of 
school  health  education  that  establishes 
a  foundation  for  understanding  the 
relationships  between  personal 
behaviors  and  health. 

This  section  should  be  no  longer  than 
ten  typed,  single-spaced  pages. 

f.  Assessment:  TTie  applicant  should 
identify  the  specific  data  that  it  will 
obtain  to  assess  progress  in  meeting  its 
objectives  and  conducting  its  activities 
during  the  first  program  year.  The 
applicant  also  should  describe  how  that 
information  will  be  obtained,  and  how  it 
will  be  used  to  improve  the  program. 

This  section  should  be  no  longer  than 
five  typed,  single-spaced  pages. 

g.  Evidence  of  Support:  The  applicant 
should  identify  the  extent  to  which 
relevant  organizations  (e.g.,  education 
and  health  agencies]  support  the 
proposal.  If  the  program  requires  the 
participation  or  collaboration  of  other 
education  or  health  organizations, 
evidence  of  support  and  agreement  to 
participate  must  be  provided  by 
appropriate  officials  of  those 
organizations. 

.  This  section  should  be  no  longer  than 
one  typed,  single-spaced  page  with 
copies  of  letters  of  support  attached. 

h.  Transfer  of  Technology:  The 
applicant  should  plan  to  share  a 
description  of  the  program  and  evidence 
of  effectiveness  with  other  agencies 
interested  in  AIDS  education  for  youth, 
school,  or  college  populations.  The 
applicant  shoidd  submit  a  description  of 
the  program  and  all  educational 
materials  developed  by  the  program  to 
l^e  included  in  CDC's  AIDS  School 
Health  Subfile  on  the  Combined  Health 
Information  Database. 

The  applicant  should  include  plans  to 
use  the  database  in  avoiding  duplication 
of  efforts  and  incorporating  available 
programs/materials  as  the  database 
grows. 

This  section  should  be  no  longer  than 
one  typed,  single-spaced  page. 

2.  Continued  Funding:  An  application 
for  continued  funding  of  these  activities 
within  an  approved  project  period 
should  contain  the  following 
information.  Requests  for  funding  above 
that  projected  in  the  FY87  application  as 
needed  to  continue  the  approved 
activities  in  FY88  are  considered 
requests  for  "expansion"  and  must  be 
evaluated  on  a  competitive  basis.  If 
funds  for  "expansion"  are  requested. 


they  must  be  identified  in  a  separate 
budget  section. 

a.  Description  of  activities  performed 
and  results  achieved  during  the  prior 
budget  period; 

b.  Short-term  objectives  for  the  new 
budget  period; 

c.  A  description  of  the  method  of 
operation  that  will  be  used  to 
accomplish  any  new  objectives; 

d.  An  evaluation  plan  which  will  help 
determine  if  the  methods  are  effective 
and  the  objectives  are  being  achieved; 
and 

e.  A  budget  and  accompanying 
justification  consistent  with  the  purpose 
and  objectives  of  the  project,  and 
consistent  with  the  needed  FY88  amount 
projected  in  the  FY87  application. 

f.  A  separate  "expansion"  budget  is 
needed  for  funding  above  the  needed 
FY88  amount  projected  in  the  FY87 
application. 

3.  Index:  Each  application  must 
contain  an  index  specifically  directing 
the  reviewers  to  each  section  of  the 
application  that  corresponds  with 
Recipient  Activities. 

B.  Application  Submission  and  Deadline 
Date 

New  Applications:  The  original  and 
two  copies  of  new  applications  must  be 
submitted  to  Nancy  C.  Bridger,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road,  NE. 
Room  321;  Atlanta,  Georgia  30305,  on  or 
before  May  25,  1988. 

Continuation  Applications:  The      , 
origional  and  two  copies  of  continuation 
applcations  must  be  submitted  to  Nancy 

C.  Bridger,  Grants  Management  Officer, 
Grants  Management  Branch, 
Procurements  and  Grants  Office, 
Centers  for  Disease  Control,  255  East 
Paces  Ferry  Road.  NE,  Room  321, 
Atianta  Georgia  30305,  on  or  before  July 
15. 1988. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either 

'  a.  Received  on  or  before  the  deadline 
date,  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  critiera  in  l.a.  or 
b.  above  are  considered  late 
applications.  Late  applications  will  not 


be  considered  in  the  current  competition 
and  will  be  returned  to  the  applicant. 

C.  Other  Submission  and  Review 
Requirements 

1.  All  application  will  be  subjected  to 
an  objective  review  by  an  Ad  Hoc 
review  committee  of  federal  and 
nonfederal  persons. 

2.  Applications  are  not  subject  to 
review  as  governed  by  Executive  Order 
12372,  entitled  "Intergovernmental 
Review  of  Federal  Programs." 

Where  to  Obtain  Additional  Informatioo 

Information  on  application 
procedures,  copies  of  application  forms, 
and  other  material  may  be  obtained 
from  Lin  Dixon  or  Marsha  Jones,  Grants 
Management  Specialists,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road,  NE, 
Room  321,  Atlanta,  Georgia  30305;  or  by 
calling  (404)  842-6575  or  FTS  236-6575. 
Technical  assistance  may  be  obtained 
from  Jack  Jones,  Public  Health  Advisor, 
Office  of  School  Health  and  Special 
Projects,  Division  of  Health  Education, 
Center  for  Health  and  Special  Projects, 
Division  of  Health  Education,  Center  for 
Health  Promotion  and  Education, 
Centers  for  Disease  Control,  Atlanta, 
Georgia  30333,  Telephone  (404)  639-3824 
or  FTS  236-3824. 

Dated  April  27. 1988. 
Robert  L  Foster, 

Acting  Director,  Office  of  Program  Support, 
Centers  for  Disease  Control. 

[PR  Doc.  88-9812  Filed  5-3-88;  8:45  am) 

MLUNQ  CODE  4160- IS-M 


Food  and  Drug  Administration 
IDocket  No.  78N-0434] 

Mattox  &  Moore,  Inc.,  Esmopal; 
Witttdrawal  of  Approval  of  New  Animal 
Drug  Application 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA),  Center  for 
Veterinary  Medicine  (CVM),  is 
withdrawing  approval  of  the  new  animal 
drug  apphcation  (NADA)  for  Esmopal, 
submitted  by  Mattox  &  Moore,  Inc.  The 
NADA  was  the  subject  of  an  amended 
notice  of  opportunity  for  hearing 
proposing  that  the  application  be 
withdrawn.  The  sponsor  did  not  request 
a  hearing,  nor  did  it  submit  any  data, 
information,  or  analysis.  For  each  of 
these  reasons,  the  sponsor  waived  the 
opportunity  for  a  hearing.  In  a  final  rule 
published  elsewhere  in  this  issue  of  the 
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Federal  Register,  CVM  is  removing  the 
regulation  reflecting  approval  of  the 
NADA. 


EFFECTIVE  DATE:  May  16, 198& 

FOff  FURTHER  INFORMATION  CONTACT 

PhiUp  J.  Frappaolo,  Center  for 

Veterinary  Medicine  (HFV-240),  Food 

and  Drug  Administration,  5600  Fishers 

Lane,  Rockville,  MD  20857,  301-443- 

4940. 

SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  February  12. 1988  (53 
FR  4214),  CVM  published  an  amended 
notice  of  opportunity  for  hearing  on  a 
proposal  to  withdraw  approval  of 
NADA  1^187.  submitted  by  Mattox  & 
Moore.  Inc.  (Mattox  &  Moore),  for 
Esmopal.  Esmopal  (21  CFR  522.844) 
contains  10  milligrams  of  estradiol 
monopalmitate  and  is  approved  for 
injection  into  roasting  chickens  to 
produce  more  uniform  fat  distribution 
and  to  improve  finish.  The  drug  is  not  to 
be  used  within  6  weeks  of  slaughter  (21 
CFR  522.844). 

CVM  based  the  proposed  action  on 
section  512(e)(1)(B)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360b(e)(l)(B))  on  the  grounds  that 
(1)  Esmopal  is  not  shown  to  be  safe  for 
use  because  (a)  new  evidence  provides 
a  reasonable  basis  from  which  serious 
questions  about  the  ultimate  safety  of 
Esmopal  and  the  residues  that  may 
result  from  its  use  may  be  inferred,  and 
(b)  new  evidence  shows  that  Esmopal  is 
no  longer  shown  to  be  safe  by  adequate 
tests  by  all  methods  reasonably 
appUcable,  and  (2)  section  512(d)(1)(H) 
of  the  act  appUes  to  the  drug  because  (a) 
new  evidence  shows  that  estradiol  has 
been  shown  to  induce  cancer  in  animals, 
(b)  it  is  impossible  to  determine  whether 
the  total  residue  of  Esmopal  is  below  the 
level  of  no  carcinogenic  concern,  (c) 
there  is  no  method  approved  by  FDA  by 
regulation  that  can  measure  the  total 
residue  of  Esmopal  at  a  concentration 
low  enough  to  be  of  no  carcinogenic 
concern,  and  (d)  the  residue 
concentration  imder  conditions  of  use 
reasonably  certain  to  be  followed  in 
practice  cannot  be  shown  to  be  at  or 
below  the  concentration  of  no 
carcinogenic  concern.  The  amended 
notice  of  opportunity  for  hearing 
required  a  written  appearance  by  March 
14, 1988,  and  data,  information,  and 
analysis  by  April  12, 1988. 

Mattox  &  Moon  did  not  file  a  written 
appearance  requesting  a  hearing,  nor 
did  the  firm  submit  any  data, 
inftmnation.  or  analysis.  ¥ot  each  of 
these  reasons,  Mattox  &  Moore  waived 
the  opportsnity  for  a  bening. 
Accor^igly,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(e).  82 
Stat.  345-347  (21  U.S.C.  360b(e)))  and 


under  the  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the  Center 
for  Veterinary  Medicine  (21  CFR  5.84). 
and  in  accordance  with  S  514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115),  notice  is  given  that 
approval  of  NADA  13-187  and  all 
supplements  thereto  are  hereby 
withdrawn,  effective  May  16, 1988. 

In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register,  CVM 
is  removing  21  CFR  522.844.  which 
reflects  this  approval. 

Dated:  April  28. 1968. 
Gerald  B.  Guest, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  88-9868  Filed  5-3-88: 8:45  am] 

■ILLWIG  COOC  4160-01-M 


[Docket  No.  88N-0040] 

SulfamettMzine  In  Food-Producing 
Animals;  Public  HMring  Before  ttie 
Cominisaioner 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Ehiig 
Administratiuon  (FDA)  is  announcing  a 
pubUc  hearing  before  the  Commissioner 
of  Food  and  Drugs  (the  Commissioner) 
to  provide  an  opportunity  for  interested 
persons  to  present  relevant  scientific 
data  and  pertinent  information  on  the 
safety  of  the  new  animal  drug 
sulfamethazine  and  on  whether 
sulfamethazine  can  be  used  in  food- 
producing  animals  without  illegal  drug 
residues  in  tissue  (drug  residues) 
resulting  from  such  use.  Sulfamediezine 
is  commonly  administered  to  swine  to 
promote  weight  gain  and  to  control  the 
incidence  and  severity  of  such  disease 
conditions  as  dysentery,  pneumonia, 
abscesses,  and  atrophic  riiinitis.  The 
drug  is  also  used  in  other  food- 
producing  animals.  Despite  various 
educational  and  comphance  efforts  by 
FDA  and  the  U.S.  Department  of 
Agriculture  (USDA),  Food  Safety  and 
Inspection  Service,  the  rate  of  violative 
drug  residues  remains  imacceptably 
high. 

Residues  of  sulfamethazine  in  tissue 
are  of  particidar  concern  at  this  time 
because  FDA's  National  Center  for 
Toxicological  Research  has  recentiy 
completed  a  chronic  toxicity  and 
carcinogenesis  feeding  study  of 
sulfamethazine  in  mice,  the  results  of 
which  indicate  that  suifuBetliazine  may 
be  a  carcinogen.  FDA  will  use 
informatioQ  presented  at  and  after  the 
public  hearing,  together  with  other  data 
and  information,  to  detennne  wfaetlier 
the  use  of  sidfamethazine  in  food- 


producing  animals  presents  an 
unacceptable  risk  to  human  health  and, 
if  so,  an  appropriate  course  of  action  to 
minimize  that  risk. 
DATES:  Written  or  oral  notices  of 
participation  by  the  close  of  business 
May  11. 1988.  The  hearing  will  be  held 
on  May  25  and  26, 1988.  beginning  at 
8:30  a.m.  on  May  25.  Further  comments, 
whether  on  matters  discussed  in  this 
notice  or  at  the  hearing,  are  to  be 
submitted  by  June  27. 1988. 
ADDRESSES:  The  public  hearing  will  be 
held  at  the  Jack  Masur  Auditorium,  Bldg. 
10,  Clinical  Center,  National  Institutes  of 
Health,  9000  Rockville  Pike,  Bethesda, 
MD  20205.  Written  notices  of 
participation  and  any  comments  are  to 
be  sent  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Transcripts 
of  the  hearing,  copies  of  data  and 
information  submitted  during  the 
hearing,  and  any  comments  will  be 
available  for  review  at  the  Dockets 
Management  Branch. 

FOR  FURTHER  INFORMATION  CONTACT. 

Judith  A.  Gushee,  Center  for  Veterinary 
Medicine  (HFV-236),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-2830 
or 

David  F.  Tishler,  Center  for  Veterinary 
Medicine  (HFV-238),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-6244. 

SUPPLEMENTARY  INPORMATION: 

L  Background 

Sulfamethazine  is  an  antibacterial 
sulfonamide  drug  widely  used  in  the 
swine  industry.  The  drug  is 
administered  to  swine  to  promote 
weight  gain  and  feed  efficiency  and  to 
control  the  incidence  and  severity  of 
diseases  such  as  dysentery,  pneumonia, 
abscesses,  and  atrophic  ihinitis  (21  CFR 
520.2261.  558.145.  and  558.630).  FDA 
estimates  that  some  70  to  80  percent  of 
all  swine  marketed  in  the  United  States 
receive  some  form  of  sulfonamide 
medication,  with  sulfamethazine  being 
the  drug  most  often  used. 
Sulfamethazine  is  also  administered  to 
other  food  animals  including  cattle, 
sheep,  chickens,  and  tiu-keys  (21  CFR 
5ia45a  520.2280,  520.2281,  522.2260,  and 
558.128).  Sulfamethazine  is  available  for 
use  in  animal  feed  and  drinking  water, 
as  oblets,  as  boluses,  and  as  an 
injectable  solution.  For  each  of  its  uses 
in  animals,  sutfiamethazine  is  a  new 
animal  drug  as  defined  in  section  201(w) 
of  the  Federal  Food.  Drag,  and  Cosmetic 
Act  (the  act)  (21  U.&C.  321(w)). 
Accordingly,  the  drug  cannot  be  legally 


introduced  or  delivered  for  introduction 
into  interstate  commerce  bi  the  absence 
of  an  approved  new  animal  drug 
appUcation  (NADA)  (sections  301.  501, 
and  512  of  die  act  (21  U.S.C.  331, 351. 
and  360b))  or  as  permitted  under  the 
interim  marketing  provisions  of  21  CFR 
510.450.  Section  510.450  is  discussed  in  a 
notice  published  in  the  Federal  Register 
of  July  5, 1984  (49  FR  27543). 

The  requirements  for  approval  of  tm 
NADA  are  found  in  section  512  of  the 
act.  That  section,  in  addition  to  requiring 
that  a  new  animal  drug  be  shown  to  be 
safe  and  effective  and  properly  labeled, 
provides  for  the  establishment  of 
tolerances  as  a  condition  of  approval. 
Tolerances  define  the  level  of  the  animal 
drug  residue  that  is  demonstrated  to  be 
safe  in  the  human  diet.  Tolerances  are 
generally  established  by  reliance  on  the 
safety  data  submitted  in  an  NADA  and 
on  the  use  of  safety  factors.  The  present 
tolerance  of  0.1  part  pec  million  (ppm) 
for  negligible  residues  of  sulfamethazine 
in  edible  uncooked  tissues  was 
published  in  the  Federal  Register  of 
September  20, 1968  (33  FR  14233)  (see  21 
CFR  556.670).  The  tolerance  was  (and  is) 
based  on  no-eflect  levels  demonstrated 
in  90-day  feeding  studies.  FDA  first 
approved  the  use  of  sulfamethazine  in 
feed  on  July  6, 1963,  in  an  appUcation  for 
a  combination  product  containing 
sulfamethazine,  chlortetracycline,  and 
penicillin.  As  first  approved,  FDA 
required  the  drug  to  be  withdrawn  7 
days  before  slaughter.  In  the  Federal 
Register  of  December  9, 1977  (42  FR 
62211),  the  withdrawal  period  for 
sulfamethazine  for  use  in  feed  or  water 
for  swine  was  extended  to  15  days 
based  on  new  data  and  a  reevaluation 
of  previously  available  data  indicating 
that  drug  residues  might  occur  within 
'the  shorter  withdrawal  periods  then  in 
use.  The  extension  of  the  withdrawal 
period  was  intended  to  provide 
additional  assurance  against  unsafe 
residues. 

n.  Residue  Problem 

USDA's  Food  Safety  and  Inspection 
Service  (FSIS)  monitoring  data  gathered 
prior  to  1978  indicated  that  up  to  13 
percent  of  slaughtered  hogs  had 
sulfonamide  residues  above  the 
tolerance  (Ref.  1).  Most  of  the  residues 
were  for  sulfamethazine  (id).  In  May 
1978,  FDA  and  USDA  initiated  an 
intensive  educational  and  research 
program  designed  to  reduce  the  rate  of 
violative  sulfamethazine  residues.  The 
agencies  stressed  the  importance  to  feed 
manufacturers  of  maintaining  good 
manufacturing  practices,  including 
adequate  flushing  of  mixers.  Producers 
were  given  information  about  the 
physical  properties  of  sulfamethazine. 


its  tendency  to  persist  in  edible  tissues, 
and  the  importance  of  improved 
husbandry  practices  in  raising  swine. 
The  drug  manufacturing  industry  also 
contributed  to  the  efforts  to  lower  the 
violation  rate.  The  industry  developed  a 
granular  form  of  sulfamethazine  that  has 
electrostatic  properties  better  suited  to 
feed  manufacturing  than  the  powdered 
form  of  the  drug,  which  is  more  likely  to 
adhere  to  feed  mixing  equipment.  The 
net  result  of  these  intensive  efforts  was 
a  noticeable  reduction  in  the  rate  of 
illegal  drug  residues.  Nevertheless,  since 
1983  the  violation  rate  has  fluctuated 
between  4.1  and  6.2  percent  (Ref.  2) 
which  is  above  the  1  percent  violation 
rate  that  FDA  and  USDA  regard  as 
acceptable.  Accordingly,  FDA  beheves 
that  the  rate  of  illegal  residues  of 
sulfamethazine  in  swine  is  a  serious 
problem  that  cannot  be  ignored. 

Although  no  particular  route  of 
administration  or  dosage  form  can  be 
ruled  out  as  a  possible  source  of 
contamination,  FDA  believes  that  the 
most  likely  source  is  sulfamethazine  in 
feed.  In  1982,  die  USDA's  FSIS  and  its 
Extension  Service  signed  a  cooperative 
agreement  to  jointiy  design  and  collect 
the  data  necessary  for  developing  a 
management  program  for  the  prevention 
of  residues.  The  purpose  of  the  Residue 
Avoidance  Program  (RAP)  was 
threefold: 

1.  To  examine  livestock  and  poultry 
systems  to  determine  the  critical  points 
of  control  for  residue  avoidance. 

2.  To  develop  management 
recommendations  to  eliminate  factors 
contributing  to  residue  violations. 

3.  To  educate  producers  and  others  in 
the  livestock  and  poultry  industries  to 
avoid  residues  and  improve  the  safety  of 
the  meat  supply. 

The  USDA  RAP  projects,  FDA 
investigations,  and  other  studies  have 
contributed  to  the  information  available 
about  the  possible  causes  of  residues  of 
sulfamethazine  in  swine.  The  data  are 
insufficient  to  reach  any  conclusions, 
but  they  raise  some  doubts  as  to 
whether  sulfamethazine  is  being  used  in 
accordance  with  its  labeled  directions.  If 
it  is  used  as  labeled,  those  data  raise 
questions  as  to  whether  illegal  drug 
residues  can  be  significanUy  reduced. 

Such  residues  have  been  attributed  to 
the  following: 

1.  Poor  husbandry  and  on-farm  feed- 
mixing  practices; 

2.  Poor  medicated  feed  mill 
manufacturing  practices: 

3.  Contamination  of  withdrawal  feeds; 

4.  Recycling  of  feces  and  urine  by 
coprophagic  (excrement-eating)  swine; 
and. 


5.  Mistakes  by  producers  (e.g..  failure 
to  follow  labeled  withdrawal  times), 
feed  mill  operators  (e.g.,  failure  to 
adequately  flush  mixing  equipment  after 
the  use  of  medicated  feeds],  or  delivery 
truck  operators  (e.g.,  failure  to  deliver 
the  proper  feed). 

There  is  concern  that  scrupulous 
adherence  to  label  directions,  current 
good  manufacturing  practices,  and 
sound  husbandry  practices  cannot 
ensure  that  residues  in  edible  tissues  are 
within  the  tolerance.  Although  the  use  of 
granulated  sulfamethazine  premixes 
seems  to  have  reduced  the  problem  of 
sulfamethazine  premixes  adhering  to 
feed  mixing  equipment — a  problem 
originally  associated  with  the  powdered 
form  of  the  drug — granulation  does  not 
appear  to  have  eliminated  the  problem. 
It  is  possible  that  the  properties  of  the 
drug  and  the  feed  mill  equipment  now  in 
use  are  contributing  factors  in  causing 
illegal  drug  residues,  and  that  these 
factors  cannot  be  overcome  sufficiently 
to  allow  the  continued  use  of 
sulfamethazine  in  animal  feed. 

Additionally,  for  the  past  several 
months  FDA  has  been  investigating 
allegations  that  sulfamethazine  residues 
might  be  contaminating  the  nation's  milk 
supply.  Marketers  and  users  of  new 
screening  methods  of  analysis, 
particularly  for  antimicrobial  drugs, 
have  pubhshed  papers  in  scientific 
journals  (Ref.  3]  and  have  given 
presentations  (Ref.  4),  suggesting  that 
sulfamethazine  is  widely  used  in  the 
dairy  industry.  Sulfamethazine  is 
reportedly  used  illegally  to  treat 
lactating  dairy  animals  for  mastitis, 
bacterial  pneumonia,  bronchitis, 
coccidiosis,  colibacillosis,  metritis,  and 
shipping  fever.  Although  sulfamethazine 
is  not  approved  for  use  in  lactating  dairy 
cattie,  it  is  available  to  farmers  as  an 
over-the-counter  drug.  If  a  farmer  or 
veterinarian  uses  sulfamethazine  in 
lactating  dairy  cattie.  illegal  drug 
residues  in  milk  can  result. 

As  a  result  of  the  allegations,  FDA 
formed  a  Milk  Committee  (the 
committee)  with  scientists  from  its 
Center  for  Veterinary  Medicine  (CVM) 
and  its  Center  for  Food  Safety  and 
Applied  Nutrition  (CFSAN)  to  examine 
the  possibility  that  milk  might  contain 
drug  residues,  including  residues  of 
sulfamethazine.  The  committee 
requested  that  CVM's  Division  of 
Veterinary  Medical  Research  (DVMR) 
develop  an  analytical  method  for 
detecting  residues  of  sulfamethazine  in 
milk  because  there  is  no  official  method 
currenUy  available.  DVMR  recently 
developed  an  analytical  method,  and 
that  method  is  being  validated.  The 
committee  also  conducted  a  survey  to 
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determine  whether  residues  of  . 

sulfamethazine  are  present  in  milk.  In| 
accordance  with  the  survey,  FDA 
collected  49  retail  samples  of  whole  milk 
from  10  large  cities  across  the  United 
States.  Preliminary  analysis  shows  that 
36  samples  were  positive  for 
sulfamethazine  with  levels  ranging  from 
0.8  parts  per  billion  (ppb)  to  40.3  ppb. 
The  results  are  now  undergoing 
confirmation.  | 

FDA  is  working  with  the  National  I 
Conference  on  Interstate  Milk 
Shipments  (NCIMS)  in  an  effort  to 
prevent  residaes  of  sulfamethazine  in 
milk.  The  agency  wiB  provide  to  the 
States,  as  an  enforcement  tool,  the 
method  it  is  developing  for  detecting 
sulfamethazine  residues  in  milk.  In 
addition.  FDA,  NCEMS.  and  the  National 
Milk  Producers  Federation  are  preparing 
an  educational  program  to  warn  dairy 
farmers  against  using  sulfamethazine  in 
lactating  dairy  animals. 

FDA  requests  that  persons  with 
relevant  scientific  data  and  any  other 
pertinent  information  regarding  whether 
sulfamethazine  can  be  used  without 
illegal  drug  residues  resulting  in  the 
edible  products  of  food-producing 
animals  present  such  data  and 
information  at  the  hearing. 


III.  FDA's  National  Center  for 
Toxicological  Research  (NCTR)  Fmdings 

In  early  feeding  studies  conducted 
with  the  sulfonamides,  including 
sulfamethazine,  thyrotoxicity  was 
observed.  Because  of  questions 
concerning  the  safety  of  sulfamethazine. 
FDA  conducted  chronic  toxicity  and 
carcinogenesis  studies  at  NCTR,  Pine 
Bluff.  AR. 

In  the  Federal  Register  of  March  23, 
1988  (53  FR  9492),  FDA  aimounced  the 
availability  of  the  results  of  a  chronic 
toxicity  and  carcinogenesis  study  in 
mice  (NCTR  Technical  Report  418: 
"Chronic  Toxicity  and  Carcinogenesis 
Study  in  B8C3Fi  Mice"). 

Groups  of  male  and  female  mice  were 
fed  a  diet  containing  0,  300,  600, 1,200, 
2,400,  or  4.800  ppm  sulfamethazine.  The 
feeding  portion  of  the  study  was 
conducted  from  July  1982  to  August  1984. 
There  was  no  drug-related  increase  in 
mortaility.  There  was  a  slight  dose-  ■ 
related  decrease  in  mean  body  weight  in 
both  male  and  female  mice  relative  to 
control  mice.  In  the  animals  scheduled 
for  sacrifice  at  24  months,  NCTR 
reported  the  following  incidences  of 
thyroid  follicular  cell  adenomas: 


Female 

Male 

Dose  (ppm) 

Inci- 
dence 

Per- 
cent 

Inci- 
dence 

Par- 
cent 

0...._..     ~ - 

300      „      

7/180 
2/91 
0/93 
0/94 
2/94 
33/89 

4 
2 
0 
0 
2 
37 

3/184 
0/94 
1/92 
6/88 
4/94 
44/93 

2 

0 

600 ... 

1,200 

2.400 

4.800 

1 

7 

4 

47 

The  increased  incidence  of  adenomas 
is  statistically  significant  for  trend  (=0) 
in  both  male  and  female  mice. 

NCTR  also  reported  an  increased 
incidence  of  hepatocellular  adenomas  or 
carcinomas  in  female,  but  not  in  male, 
mice.  The  incidences  in  female  mice 
were: 


Dose  (ppm) 


300.. 
600.. 


1,200.... 
2.400.... 
4,800.... 


Incidence 


Percent 


10/184 

5 

6/94 

6 

12/94 

13 

5/96 

5 

7/96 

7 

11/92 

12 

NCTR  did  not  report  any  other 
significant  neoplastic  lesions  in  mice. 

NCTR  conducted  a  risk  assessment 
using  the  data  on  the  increased 
incidence  of  thyroid  follicular  tumors 
and  the  agency's  published  risk 
assessment  procedures  (52  FR  49572- 
49590;  December  31, 1987).  The  lifetime 
risk  in  mice,  based  on  thyroid  follicular 
cell  adenomas,  is  less  than  1  in  1  million 
at  0.09  ppm  (90  ppb).  and  0.04  ppm  (40 
ppb)  for  females  and  males, 
respectively. 

The  histological  slides  from  the  mouse 
study  will  be  reviewed  by  a  pathology 
working  group  under  the  aegis  of  the 
National  Toxicological  Program.  FDA's 
decisions  on  the  presence  or  absence  of 
tiunors  in  the  test  animals  will  not 
become  final  until  this  review  is 
completed.  The  review  is  expected  to  be 
completed  during  September  1988. 

Based  on  concerns  raised  by  the 
NCTR  mouse  study,  FDA  has  initiated  a 
causal  review  of  all  NADA's  providing 
for  the  use  of  sulfamethazine-containing 
products  in  food-producing  animals.  The 
sponsors  of  all  such  NADA's  have  been 
requested  to  submit  to  FDA  for  its 
review  any  additional  data  not 
previously  submitted. 

The  NCTR  data  raise  significant 
questions  about  the  safety  of  the 
residues  of  sulfamethazine.  FDA 
requests  that  interested  persons  present 
relevant  scientific  data  and  pertinent 
information  at  the  hearing  concerning 
whether. 


1.  Sulfamethazine  is  an  animal 
carcinogen: 

2.  Any  carcinogenic  activity  from 
sulfamethazine  is  due  solely  to  a 
perturbation  in  thyroid  function; 

3.  A  new  tolerance  or  a  safe 
concentration  needs  to  be  established 
for  sulfamethazine  and,  if  so,  what  that 
tolerance  or  concentration  should  be; 
and, 

4.  The  increased  incidence  of 
hepatocellular  adenomas  or  carcinomas 
in  female  mice  (as  reported  by  NCTR)  is 
of  any  biological  significance  relative  to 
the  perturbation  in  thyroid  function. 

rV.  References 

The  following  references  have  been 
placed  on  display  in  the  Docket 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Cordle.  M.  K.,  "USDA  Regulation  of 
Residues  in  Meat  and  Poultry  Products." 
Journal  of  Animal  Science.  66:413-433. 1988. 

2.  FSIS  Science  Program.  "Domestic 
Residues  Data  Book  National  Residue 
Pn^am,"  USDA .  300 12th  St.  SW., 
Washington,  DC  2025a  1983, 1984. 1985.  and 
1986. 

3.  Brady.  M.  S.,  and  S.  E.  Katz,  "Antibiotic/ 
Antimicrobial  Residues  in  Milk,"  Journal  of 
Food  Protection.  51:8-11, 1988. 

4.  Chann,  S.  E. ,  "Sulfonamide 
Contamination  in  U.S.  Milk,"  Presented  at  the 
Colorado  Dairy  Technology  Society,  October 
20, 1987. 

V.  Hearing  Procedures  Under  21  CFR 
Partis 

To  help  the  agency  determine  an 
appropriate  course  of  action  in  this 
matter,  the  Conmiissioner  has  decided 
to  -conduct  a  legislative  type  hearing  as 
provided  in  21  CFR  Part  15. 

Literested  persons  will  have  an 
opportunity  to  provide  comments  on  the 
residue  and  toxicology  issues  so  that  the 
agency  can  determine  whether 
sulfamethazine  presents  an 
unacceptable  risk  to  human  health  and. 
if  so.  an  appropriate  course  of  action  for 
the  agency  to  follow  to  minimize  that 
risk. 

1.  Issuing  a  notice  of  opportunity  for 
hearing  proposing  to  withdraw  approval 
of  the  NADA's  for  sulfamethazine  for 
use  in  food  animals  (section  512(e)  of  the 
act  and  21  CFR  514.115). 

2.  Issuing  a  proposed  rule  to  revoke  21 
CFR  510.450  insofar  as  it  provides  for 
interim  marketing  of  sulfamethazine- 
containing  drugs. 

3.  Issuing  a  notice  of  opportimity  for 
hearing  proposing  to  refuse  approval  of 
the  NADA's  fpr  sulfamethazine- 
containing  drugs. 
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4.  Recommending  that  the  Secretary  of 
the  Department  of  Health  and  Human 
Services  (the  Secretary)  find  that 
sulfamethazine  presents  an  imminent 
hazard  to  the  public  health  and  suspend 
approval  of  the  NADA's  for 
sulfamathazine-containing  products 
(section  512(e)  of  the  act  and  21  CFR 
2.5). 

5.  Relying  on  voluntary  action  to 
'reduce  the  incidence  of  illegal  residues- 

The  Commissioner  emphasizes  that  he 
made  no  decision  as  to  whether  to  take 
any  of  the  actions  listed  above  or  other 
actions.  The  purpose  of  the  hearing 
aimounced  in  this  notice  is  to  develop 
evidence  and  hear  views  on  an 
appropriate  course  of  action. 

Under  section  512(e)  of  the  act.  FDA  is 
required  to  withdraw  approval  of  an 
NADA  for  new  animal  drug  when  the 
[agency  finds,  among  other  things,  that: 

1.  Experience  of  scientific  data  show 
that  the  drug  is  unsafe  for  use  under  the 
conditions  of  use  upon  the  basis  of 
which  the  application  was  approved;  or 

2.  New  evidence  not  contained  in  such 
application  or  not  available  until  after 
the  application  was  approved,  or  tests 
by  new  methods,  or  tests  by  methods 
not  deemed  reasonably  applicable  when 
such  application  was  approved, 
evaluated  together  with  the  evidence 
available  when  the  application  was 
aproved,  shows  that  the  drug  is  not 
shown  to  be  safe  for  use  under  the 
conditions  of  use  upon  the  basis  of 
which  the  application  was  approved  or 
that  section  51£(d)(l)(H)  of  the  act  (the 
Delaney  clause)  applies  to  the  drug. 

In  the  case  of  a  new  animal  drug, 
safety  includes  safety  to  man  or  other 
;animals  consuming  edible  products  of 
treated  animals.  In  determining  whether 
an  animal  drug  is  safe,  section  512(d)(2) 
of  the  act  requires  that  the  agency 
consider 

1.  The'  probable  consumption  of  the 
drug  and  of  any  substance  formed  in  or 
on  food  because  of  the  drug's  use; 

2.  The  cumulative  effect  of  the  drug; 

3.  Appropriate  safety  factors;  and, 

4.  Whether  the  conditions  of  use 
prescribed,  recommended,  or  suggested 
in  the  labeling  are  reasonably  certain  to 
be  followed  in  practice. 

Under  seciton  512(d)(1)  of  the  act, 
FDA  is  required  to  refuse  approval  of  an 
NADA  for  reasons  similar  to  those 
applicable  to  agency  decisions  to 
withdraw  approval  of  an  NADA. 
Therefore,  the  agency  may  also  decide 
to  refuse  to  approve  NADA's  for 
sulfamethazine  products  currenUy 
subject  to  the  interim  marketing 
provisions  of  21  CFR  510.450. 
■    The  usual  adminisfrative  procedures 
for  withdrawing  approval  of  or  refusing 


to  approve  an  NADA  including  notice  to 
the  applicant  of  an  opportunity  for 
hearing  an  administrative  determination 
of  whether  a  hearing  is  justified,  the 
preparation  of  an  order  denying  a 
hearing  or,  alternatively,  the  conduct  of 
a  formal  evidentiary  public  hearing 
before  an  administrative  law  judge,  and 
a  decision  by  the  Commissioner  to 
withdraw  or  refuse  approval,  based  on 
the  administrative  record. 

The  act  also  provides  in  section  512(e) 
that  approval  of  a  new  animal  drug  may 
be  suspended,  and  the  product 
immediately  removed  from  the  market, 
if  it  presents  an  "imminent  hazard  to  the 
public  health."  The  authority  to  suspend 
aproval  is  placed  by  law  in  the 
Secretary  (or  in  the  absence  of  the 
Secretary,  in  the  officer  acting  as  the 
Secretary)  and  may  not  be  delegated.  If 
new  evidence  or  further  analysis  of 
existing  evidence  indicates  that  a  life- 
threatening  or  other  serious  risk  is 
present,  the  summary  suspension 
procedures  allows  the  Secretary  to  put  a 
prompt  end  to  that  risk.  If  approval  is 
suspended,  the  Secretary  must  provide 
the  holder  of  the  NADA  with  an 
opportunity  for  an  expedited  hearing  on 
whether  the  application  should  be 
withdrawen  and  the  product 
permanentiy  removed  form  the  market. 

The  following  criteria  will  be  used  by 
FDA  in  determining  whether  to 
recommend  that  the  Secretary  find  that 
there  is  an  imminent  hazard  to  health 
and  suspend  approval  of  the  NADA  for 
sulfamethazine-containing  products.  The 
validity  of  using  these  five  criteria  in 
inuninent  hazard  proceedings  under  the 
act  was  reviewed  and  upheld  in 
Forsham  v.  Califano.  442  F.  Supp.  203 
(D.D.C.  1977)  The  criteria  are: 

1.  The  likelihood  that,  after  the 
customary  administrative  process  is 
completed,  the  products  will  be 
withdrawn  from  the  market. 

2.  The  severity  of  the  harm  that  could 
be  caused  by  the  drug  during  the 
completion  of  customary  administrative 
proceedings  to  withdraw  the  products 
fi'om  the  market 

3.  The  likelihood  that  the  products  will 
cause  such  harm  while  the 
administrative  process  is  being 
completed. 

4.  The  risk  to  the  health  of  animals 
currenUy  being  given  the  products  that 
might  hffoccasioned  by  thetfmmediate 
removal  of  the  products  from  the 
market,  taking  into  account  the 
availability  of  other  alternatives  to  the 
products  and  the  steps  necessary  for 
affected  animals  to  adjust  to  these  other 
alternatives. 

5.  The  availability  of  other  approaches 
(for  example,  labeling  changes)  to 
protect  the  public  health. 


The  hearing  will  be  held  on  May  25 
and  26, 1988,  in  Jack  Masur  Auditorium 
Bldg.  10  Clinical  Center,  National 
Institiites  of  Health.  9000  Rockville  Pike. 
Bethesda.  MD  20205.  The  hearing  will 
begin  at  8:30  a.m.  on  May  25.  The 
presiding  officer  will  be  Frank  E.  Young, 
Commissioner  of  Food  and  Drugs,  with 
panelists,  Gerald  B.  Guest  (May  25), 
Director  of  the  Center  for  Veterinary 
Medicine,  Richard  H.  Teske  (May  26), 
Deputy  Director  of  the  Center  for 
Veterinary  Medicine,  and  Thomas 
Scarlett,  Chief  Counsel,  FDA  (May  25 
and  26). 

The  procedures  governing  the  hearing 
are  found  at  21  CFR  Part  15. 

Persons  who  wish  to  participate  are 
requested  to  file  a  notice  of  participation 
with  the  Dockets  Management  Branch 
(address  above)  on  or  before  May  11, 
1988.  To  ensure  timely  handling,  any 
outer  envelope  should  be  clearly  marked 
with  Docket  No.  88N-0040  and  the 
statement  "Sulfamethazine  for  Animal 
Use — ^Hearing."  The  notice  of 
participation  should  contain  the 
interested  person's  name,  address, 
telephone  number,  any  business 
affiliation  of  the  person  desiring  to  make 
a  presentation,  a  brief  summary  of  the 
presentation,  and  the  approximate  time 
requested  for  the  presentation.  FDA 
asks  that  groups  having  similar  interests 
consolidate  their  comments  and  present 
them  through  a  single  representative. 
FDA  will  allocate  the  time  available  for 
the  hearing  among  the  persons  who 
properly  file  notices  of  participation.  If 
time  permits,  FDA  may  allow  interested 
persons  attending  the  hearing  who  did 
not  submit  a  notice  of  participation  in 
advance  of  the  hearing  to  make  an  oral 
presentation  at  the  conclusion  of  the 
hearing. 

Persons  who  find  that  there  is 
insufficient  time  to  submit  the  required 
information  in  writing  may  give  oral 
notice  of  participation  by  calling  David 
F.  Tishler,  301-443-6244,  or  Judith  A. 
Gushee,  301-443-2830,  not  later  than 
May  11, 1988.  Those  persons  who  give 
oral  notice  of  participation  should  also 
submit  written  notice  containing  the 
information  described  above  to  the 
Dockets  Management  Branch  by  the 
close  of  business  on  May  19, 1988.  Any 
outer  envelope  should  be  clearly  marked 
with  Docket  No.  88N-0040  and  the 
statement  "Sulfamethazine  for  Animal 
Use — Hearing." 

After  reviewing  the  notices  of 
participation  and  accompanying 
information,  FDA  will  schedule  each 
appearance  and  notify  each  participant 
by  telephone  of  the  time  allotted  to  the 
person  and  the  approximate  time  the 
person's  oral  presentation  is  scheduled 
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to  begin.  The  hearing  schedule  will  be 
available  at  the  hearing,  and  after  the 
hearing  it  will  be  placed  on  file  in  the 
Dockets  Management  Branch  under 
Docket  No.  88N-0040.  | 

To  provide  time  for  all  interested ' 
persons  to  submit  data,  information,  or 
views  on  this  subject,  the  administrative 
record  of  the  hearing  will  remain  open 
for  30  days  following  the  hearing. 
Persons  who  wish  to  provide  additional 
materials  for  consideration  are  to  file 
these  materials  with  the  Dockets 
Management  Branch  by  June  27, 1988. 
To  ensure  timely  handling,  any  outer 
envelope  should  be  clearly  marked  with 
Docket  No.  88N-0040  and  the  statement 
"Sulfamethazine  for  Animal  Use — 
Hearing." 

The  hearing  is  informal,  and  the  rules 
of  evidence  do  not  apply.  No  participant 
may  interrupt  the  presentation  of 
another  participant. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10) 
concerning  the  poUcy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  under  Part  15.  Under 
21  CFR  10.205,  representatives  of  the 
electronic  media  may  be  permitted, 
subject  to  certain  limitations,  to 
videotape,  fihn,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

This  notice  is  issued  under  21  CFR 
Part  15. 

Dated:  April  29. 1988, 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 
[PR  Doc.  88-10012  Filed  5-2-88;  3:59  pm] 
aiUJNQ  COOE  4iao-oi-ii 


National  Instttutes  of  Health         j 

National  Cancer  Institute;  Frederick 
Cancer  Research  Facility  Advisory 
Committee;  MeetiJtg 


Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Frederick  Cancer  Research  Facility 
(FCRF)  Advisory  Committee,  National 
Cancer  Institute,  June  13-14, 1988, 
Building  549,  Executive  Board  Room,  at 
the  NCI  Frederick  Cancer  Research 
Facility,  Frederick,  Maryland  21701- 
1013. 

The  meeting  will  be  open  to  the  public 
on  June  13  from  8:30  a.m.  to 
approximately  11  a.m.  to  discuss 
administrative  matters,  future  meetings, 
and  to  hear  from  the  Acting  Associate 
Director  for  FCRF  his  report  on  items  of 
interest  to  NCI  and  the  Committee, 
including  budget  and  any  pertinent 


management  items.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4]  and 
552b(c](6],  Title  5,  U.S.C.  and  section 
10(d)  of  Pub.  L  92-463,  the  meeting  will 
be  closed  to  the  public  on  June  13  from 
approximately  11  a.m.  to  recess  and  on 
June  14  from  8:30  a.m.  to  adjournment 
for  site  visit  of  research  being  conducted 
by  the  Basic  Research  Program's 
Laboratory  of  Eukaryotic  Gene 
Expression.  These  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  contractor,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winifred  Lumsden,  Committee 
Management  Officer,  National  Cancer 
Institute,  Building  31,  Room  10A06, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892  (301, 496-5708)  will 
provide  summaries  of  the  meeting  and 
rosters  of  committee  members,  upon 
request. 

Dr.  Cedric  W.  Long,  Executive 
Secretary,  Frederick  Cancer  Research 
Facility  Advisory  Committee,  National 
Cancer  Institute,  Frederick  Cancer 
Research  Facility,  Building  427, 
Frederick,  Maryland  21701-1013  (301, 
698-1108)  will  provide  substantive 
program  information  upon  request. 

Dated:  April  27. 1988. 
Betty  J.  B«veridge, 

Committee  Management  Officer,  National 
Institutes  of  Health. 

[FR  Doa  88-9904  Filed  5-3-88;  8:45  am] 

I  CODE  4140-01-M 


National  institute  of  Child  Health  and 
Human  Developnwnt;  Board  of 
Scientific  Counselors,  NICHD;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Coimselors,  National 
Institute  of  Child  Health  and  Human 
Development,  June  3, 1988,  in  Building 
31,  Room  2A52. 

This  meeting  will  be  open  to  the 
public  from  9:00  a.m.  to  12  noon  on  June 
3  for  the  review  of  the  Intramural 
Research  Program  and  scientific 
presentations.  Attendance  by  the  public 
will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6),  Title  5,  U.S.C. 
and  section  10(d)  of  Pub.  L  92-463,  the 
meeting  will  be  closed  to  the  public  on 
June  3  from  1:00  p.m.  to  adjournment  for 
the  review,  discussion,  and  evaluation 
of  individual  programs  and  projects 
conducted  by  thp  National  Institutes  of 
Health,  including  consideration  of 


personnel  qualifications  and 
performance,  the  competence  of 
individual  investigators,  and  similar 
items,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
Ms.  Linda  Hall,  Committee 
Management  Officer,  NICHD,  Executive 
Plaza  North,  Room  520,  National 
Institutes  of  Health,  Bethesda, 
Maryland,  Area  Code  301, 496-1485,  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  Board  members,  and 
substantive  program  information  upon 
request. 

Dated:  April  27, 1988. 
Betty ).  Beveridge, 

Committee  Management  Officer,  National 
Institutes  of  Health. 
(FR  Doc.  8&-9900  Filed  5-3-88;  8:45  am] 

BtLUNO  COOC  4140-01-M 


National  Institute  of  Child  Health  and 
Human  Development;  Meetings 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  meetings  of  the  review 
conunittees  of  the  National  Institute  of 
Child  Health  and  Human  Development 
for  June  1988. 

These  meetings  will  be  open  to  the 
public  to  discuss  items  relative  to 
committee  activities  including 
aimouncements  by  the  Director,  NICHD, 
and  executive  secretaries,  for 
approximately  one  hour  at  the  beginning 
of  the  first  session  of  the  first  day  of  the 
meeting.  Attendance  by  the  public  will 
be  limited  to  space  available. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
and  section  10(d)  of  Pub.  L  92-463,  for 
the  review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Linda  Hall,  Committee 
Management  Officer,  NICHD,  Executive 
Plaza  North  Building,  Room  520, 
National  Institutes  of  Health,  Bethesda. 
Maryland,  Area  Code  301. 496-1485,  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  committee  members. 

Other  information  pertaining  to  the 
meetings  may  be  obtained  from  the 
Executive  Secretftry  indicated. 

Name  of  Committee:  Population 
Research  Committee. 


Exectuve  Secretary:  Dr.  A.T.  Gregoire, 
Room  520,  Executive  Plaza  North 
Building,  Telephone:  301. 496-1696. 

Date  of  Meeting:  June  16-17, 1988. 

Place  of  Meeting:  Hyatt  Regency,  1 
Metro  Center,  Bethesda,  Maryland. 

Open:  June  16, 1988, 9:00  a.m.-10:00 
a.m. 

Closed- 
June  16, 1988, 10:00  a.m.-5:00  p.m. 

June  17, 1988, 9:00  a.m.-adjoumment. 

Name  of  Committee:  Maternal  and 
Child  Health  Research  Committee. 

Executive  Secretary:  Dr.  Scott  Andres, 
Room  520,  Executive  Plaza  North 
Building,  Telephone:  301,  496-1485. 

Date  of  Meeting:  June  21-22, 1988. 

Place  of  Meeting:  Ramada  Inn.  8400 
Wisconsin  Avenue,  Bethesda,  Maryland. 

Open:  June  21. 1988,  9:00  a.m.-10:00 
a.m. 

Closed: 

June  21, 1988, 10:00  a.m.-5:00  p.m. 

June  22. 1988. 9:00  a.m.-adjoumment. 

Name  of  Committee:  Mental 
Retardation  Research  Committee. 

Executive  Secretary:  Dr.  Susan 
Streufert,  Room  520,  Executive  Plaza 
North  Building,  Telephone:  301, 496- 
1696. 
'  Date  of  Meeting:  June  23-24, 1988. 

Place  of  Meeting:  Bethesda,  Marriott. 
5151  Pooks  Hill  Road,  Bethesda, 
Maryland. 

Open:  June  23, 1988,  9Ma.m.-10:00 
a.m. 

Closed: 
\  June  23, 1988, 10:00  a.m.-5:00  p.m. 
'  June  24, 1988. 9:00  a.m.-adjoumment. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.864,  Population  Research  and 
No.  13.865,  Research  for  Mothers  and 
Children,  National  Institutes  of  Health.) 

Dated:  April  27,  igsa 
Betty  J.  Beveridge, 

Committee  Management  Officer,  National 
Institutes  of  Health. 
(FR  Doc.  88-9901  Filed  5-3-88;  8:45  am] 

BIUINQ  COOE  4140-ei-« 


National  institiits  of  Environmental 
Health  Sciences;  National  Advisory 
Environmental  Health  Sciences 
Council;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Environmental 
Health  Sciences  Council  June  6-7, 1988, 
in  Building  31C,  Conference  Room  8, 
National  Institutes  of  Health,  Bethesda, 
Maryland. 

This  meeting  will  be  open  to  dte 
pubKc  on  Jime  6  from  9  a  jn.  to 
approximately  3  p.m.  and  June  7  from 
8:30  a.m.  to  approximately  9:30  a.m.  for 


the  report  of  the  Director,  NIEHS,  and 
for  discussion  of  the  NIEHS  budget, 
program  policies  and  issues,  recent 
legislation,  and  other  items  of  interest. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c](4)  and 
552b{c)(6),  Titie  5,  U.S.C.  and  section 
10(d)  of  Pub.  L  92-463,  the  meeting  will 
be  closed  to  the  public  June  6  from 
approximately  3  p.m.  to  recess  and  from 
approximately  9:30  a.m.  to  adjournment 
on  June  7,  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Winona  Herrell,  Committee 
Management  Officer,  NIEHS,  Bldg.  31, 
Rm.  2B55,  NIH,  BeUiesda,  MD  20892 
(301)  496-3411,  will  provide  summaries 
of  the  meeting  and  rosters  of  council 
members. 

Dr.  Anne  Sassaman,  Associate^ 
Director,  Division  of  Extramural  * 
Research  and  Training,  NIEHS,  P.O.  Box 
12233,  Research  Triangle  Park,  North 
Carolina  27709,  (919)  541-7723,  FTS  629- 
7723,  will  furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.112,  Characterization  of 
Environmental  Health  Hazards;  13.113, 
Biological  Response  to  Environmental  Health 
Hazards:  13.114.  Applied  Toxicological 
Research  and  Testing:  13.115,  Biometry  and 
Risk  Estimation:  13.894,  Resource  and 
Manpower  Development,  National  Institutes 
of  Health) 

Dated:  April  27, 1988. 
Betty  |.  Beveridge, 

Committee  Management  Officer,  National 
Institutes  of  Health. 
[FR  Doc  88-0905  Filed  5-3-88: 8:45  am] 

HLUNO  COOC  4140-01-li 


National  Institute  on  Aging;  IMeetings 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  meetings  of  the  National 
Institute  on  Aging. 

These  hearings  will  be  open  to  the 
public  to  discuss  administrative  details 
for  approximately  one-half  hour  at  the 
beginning  of  the  first  session  of  the  first 
day  of  the  meeting.  Attendance  by  the 
public  will  be  limited  to  space  available. 

These  meetings  will  be  closed  to  the 
pubhc  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
5S2b(c)(4]  and  552b(c](6),  Titie  5,  U.S.C. 


and  section  10(d)  of  Pub.  L  92-463,  for 
the  review,  discussion,  and  evaluation 
of  individual  research  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosing  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  property. 

Ms.  Jtme  C.  McCaim,  Committee 
Management  Officer,  National  Institute 
on  Aging,  Building  31,  Room  5C05, 
National  Institutes  of  Health,  Bethesda. 
Maryland  20892,  (301/496-9322),  will 
provide  simmiaries  of  the  meetings  and 
rosters  of  the  committee  members  upon 
request.  Other  information  pertaining  to 
the  meetings  can  be  obtained  from  the 
Executive  Secretary  indicated. 

Name  of  Committee:  Gerontology  and 

Geriatrics  Review  Committee, 

Subcomittee  A 
Executive  Secretary:  Dr.  Walter  Spieth, 

Dr.  Maria  Mannarino.  Building  31. 

Room  5C12,  National  Institutes  of 

Health,  Bethesda,  Maryland  20892, 

Phone:  301/496-0666 
Dates  of  Meeting:  Jime  15-17, 1988. 
Place  of  Meeting:  Bethesda  Hohday  Inn. 

8120  Wisconsin  Avenue,  Bethesda. 

Maryland  20814 
Open:  June  15, 8:30  a.m.— 9:00  a.m. 
Closed:  June  15, 9:00  a.m.  to  recess;  June 

16-17, 8:30  a.m.  to  adjournment 

Name  of  Committee:  Gerontology  and 

Geriatrics  Review  Committee, 

Subcomittee  C 
Executive  Secretary:  Dr.  James 

Harwood,  Building  31,  Room  5C12. 

National  Institutes  of  Health, 

Bethesda,  Maryland  20892,  Phone: 

301/496-0666 
Dates  of  Meeting:  June  22, 1988. 
Place  of  Meeting:  Sheraton  Inn,  8727 

Colesville  Road,  Silver  Spring, 

Maryland  20910 
Open:  June  22,  8:30—0:00  a.m. 
Closed:  June  22, 9:00  a.m.  to 

adjournment 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.866,  Aging  Research,  National 
Institutes  of  Health) 

Dated:  April  27, 198& 
Betty  |.  Beveridge. 

Committee  Management  Officer,  National 

Institutes  of  Health. 

[FR  Doc.  88-9902  File(f  5-3-88;  8:45  am] 
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National  Ubrary  of  Medidmr,  ' 

Bkxnadical  Lil>rary  Revtew  Committee 
and  the  Sul)Committee  for  ttie  Review 
of  Medical  Ut>rary  Resource 
Improvement  Grant  Applications; 
Meetings 

Pursuant  to  Pub.  L  92-463,  notice  ia 
hereby  given  of  the  meeting  of  the 
Biomedical  Library  Review  Committee 
on  lune  15-16, 1988,  convening  each  day 
at  8:30  a.m.  in  the  Board  Room  of  the 
National  Library  of  Medicine,  Building 
38,  8600  Rockville  Pike.  Bethesda, 
Maryland,  and  the  meeting  of  the 
Subcommittee  for  the  Review  of  Medical 
Library  Resource  Improvement  Grant 
Applications  on  June  14  from  3  p.m.  to  4 
p.m.  in  the  Sth-Floor  Conference  Room 
of  the  Lister  Hill  Center  Building. 

The  meeting  on  June  15  will  be  open  to 
the  public  from  8:30  to  11:00  a.m.  for  the 
discussion  of  administrative  reports  and 
program  developments.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b{c)(6),  Title  5,  U.S.C,  and  section' 
10(d]  of  Pub.  L  92-463,  the  regular 
meeting  and  the  subcommittee  meeting 
will  be  closed  to  the  public  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications  as  follows: 
The  regular  meeting  on  June  15  from 
11:30  a.m.  to  5  p.m.,  and  on  June  16,  from 
8:30  a.m.  to  adjournment;  and  the 
subcommittee  meeting  on  June  14  from  3 
to  4  p.m.  These  applications  and  the 
discussion  could  reveal  confidential 


trade  secrets  or  commercial  property, 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Roger  W.  Dahlen,  Executive 
Secretary  of  the  Committee,  and  Chief, 
Biomedical  Information  Support  Branch, 
Extramural  Programs,  National  Library 
of  Medicine.  8600  Rockville  Pike, 
Bethesda,  Maryland  20894,  telephone 
number  301-496-4221,  will  provide 
summaries  of  the  meeting,  rosters  of  the 
committee  members,  and  other 
information  pertaining  to  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.879 — Medical  Library 
Assistance,  National  Institutes  of  Health.) 

Dated:  April  27, 1988. 
Betty  |.  Beveridge, 

Committee  Management  Officer,  National 
Institutes  of  Health. 
(FR  Doc.  88-9903  Filed  5-3-88: 8:45  am] 

MUJHQ  CODE  4140-41-11 


Division  of  Research  Grants  Study 
Sections;  Meetings 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meetings  of  the 
following  study  sections  for  June 
through  July  1988,  and  the  individuals 
from  whom  summaries  of  meetings  and 
rostes  of  committee  members  may  be 
obtained. 

These  meetings  will  be  open  to  the 
public  to  discuss  adminisfrative  details 


relating  to  study  section  business  for 
approximately  one  hour  at  the  beginning 
of  the  Brst  session  of  the  first  day  of  the 
meeting.  Attendance  by  the  public  will 
be  limited  to  space  available.  These 
meetings  will  be  closed  thereafter  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c](6), 
Title  5.  U.S.C.  and  section  10(d)  of  Pub. 
L  92-463,  for  the  review,  discussion  and 
evaluation  of  individual  grant 
apphcations.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  conunercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management,  Division  of  Research 
Grants,  Westwood  Building,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  telephone  301-496-7534  will 
furnish  summaries  of  the  meetings  and 
rosters  of  conunittee  members. 
Substantive  program  information  may 
be  obtained  from  each  executive 
secretary  whose  name,  room  number, 
and  telephone  number  are  listed  below 
each  study  section.  Since  it  is  necessary 
to  schedule  study  section  meetings 
months  in  advance,  it  is  suggested  that 
anyone  planning  to  attend  a  meeting 
contact  the  executive  secretary  to 
confirm  the  exact  date,  time  and 
location.  All  times  are  A.M.  unless 
otherwise  specified. 


Study  section 


Allergy  A  Immunology,  Or.  Eugene  Zimmerman,  Rm.  320,  Tel.  301-496-7380 

Bacteriology  &  Mycology-I,  Dr.  Timothy  J.  Henry,  Rm.  304,  Tel.  301-496-7340 

Bacteriology  4  Mycology-2,  Dr.  WiHiam  Branche.  Jr..  Rm.  306.  Tel.  301-496-7682., 
Behavioral  Medicine,  Dr.  Joan  RIttenhouse,  Rm.  438,  Tel.  301-496-7109 


Biochemical  Endocrinology,  Dr.  Abubakar  Shaikh,  Rm.  226,  Tel.  301-496-7430 ™.- 

Biochemistry-1,  Dr.  Adolphus  P.  Tolivor,  Rm.  3188,  Tel.  301-496-7516 

Biochemistry-2,  Dr.  Alex  Liacooras,  Rm.  318A,  Tel.  301-496-7517 

Bio-Organic  &  Natural  Products  Chemtstry,  Dr.  Michael  Rogers,  Rm.  5,  Tel  301-496-7107.. 

Biophysical  Chemistry,  Dr.  John  B.  WolH,  Rm.  2368,  Tel.  301-496-7070 

Bio-Psychoiogy,  Dr.  A.  Keith  Murray.  Rm.  220,  Tel.  301-496-7058 

Canjiovascular  &  Pulmonary,  Dr.  Anthorry  C.  Chung,  Rm.  2A-04,  Tel.  301-496-7316 

Cardiovascular  &  Renal.  Dr.  Rosemary  Morris,  Rm.  321,  Tel.  301-496-7901 

Cellular  Biology  ar>d  Physiology- 1,  Dr.  GeraM  Greenhouse,  Rm.  336,  Tel.  301-496-7396 


Cellular  Biology  and  Physiology-2,  Dr.  Gerhard  Ehrenspeck,  Rm.  304,  Tel.  301-496-7681 . 

Chemical  Pattxjiogy,  Dr.  Edmund  Copeland,  Rm.  353,  Tel.  301-496-7078 

Diagnostic  Radiology.  Or  Cathanne  WIngate,  Rm.  2198,  Tel.  301-496-7650 

Endocrinokigy.  Dr.  Harry  Brodie.  Rm.  333,  Tel.  301-496-7346 „ 

Epidemiology  A  Disease  Control-1,  Dr.  Sooja  Kim,  Rm.  203C,  Tel.  301-496-7246 


Epidemiology  &  Disease  Control-2,  Dr.  Horace  Stiles.  Rm.  340.  Tel.  301-496-7248 . 


Experimental  Cardiovascular  Sciences,  Dr.  Richard  Peat>ody,  Rm.  234,  Tel.  301-496-7940.. 

Experimental  Immunology,  Dr.  CalMrt  Laing.  Rm.  2228,  Tel.  301-496-7238 

Experimental  Tfierapeutics-1,  Dr.  Morris  Kelsey,  Rm.  221,  Tel.  301-496-7839 

Experimental  Therapeutics-2,  Dr.  Marcia  Litwack.  Rm.  2A03,  Tel.  301-496-8848 

Expenmental  Virology,  Dr.  Ganett  V.  Keefer,  Rm.  206,  Tel.  301-496-7474 

General  Medcioe  A-1,  Dr.^Harold  Davidson,  Rm.  354A,  Tel.  301-496-7797 

General  Medicine  A-2,  Dr.  Donna  J.  Dean,  Rm.354B,  Tel.  301-496-7140 


June-July  1988 
Meetings 


June  16-18 

June  8- 10 

June  8- 10 

June  8- 10 

June  11 -13 

June  15-18 

June  16-18 

June  23-25 

June  16-18.....„ 

June  6-9 

June  8-10 

June  13-15 

June  8-10 

June  20-22 

June  13-15 

JutmS-IO 

June  5-7 „.. 

June  12-14. 

June  12-14 

June  14-16 

Jurw  8-10 

June  20-22  _ 

June  30-Ju(y  1 . 

June  6-8 

June  15-17....... 

June  22-24  — 


Time 


8:30 
8:30 
8:30 
9:00 

8:30 
8:30 
8:30 
9:00 
8:30 
9:00 
8:30 
8:30 
7:00 

8:30 
8:30 
8:30 
8:30 
8:00 

8:00 

8:00 
8:00 
8:30 
8:30 
8:30 
8:30 
8:30 


Location 


CrowTM  Plaza,  Rockville,  MD. 
Holklay  Inn,  Georgetown,  DC. 
Crowne  Plaza,  Rockville,  MD. 
Omni  Georgetown  Hotel,  Washington, 

DC. 
Fairmont  Hotel,  New  Orleans,  LA. 
Westpark  Hotel,  Artinglon,  VA. 
Crowr>e  Plaza.  Rockville,  MD. 
Crowne  Ptaza,  Rockville,  MD. 
Room  7,  Bkjg.  31 C,  Bethesda,  MO. 
Ramada  Inn,  Bethesda,  MO. 
Crowne  Ptaza,  Rockville,  MO. 
Crowr>e  Ptaza,  Rockville,  MO. 
Basement   Room,    Federal   Building, 

Bethesda,  MO. 
Room  8,  BIdg.  31C,  Bethesda,  MO. 
CrowT)e  Raza,  Rockville,  MO. 
Miyako  Hotel,  San  Francisco,  CA. 
Hotel  Meridien,  New  Orleans,  LA. 
Westin  Bayshore  Hotel,  Vancouver, 

BC,  Canada. 
Westin  Bayshore  Hotel,  Vancouver, 

BC,  Canada. 
American  Inn,  Betttesda,  MO. 
Holklay  Inn,  Georgetown,  DC. 
Room  7,  BMg.  31C,  Bethesda,  MO. 
Room  9,  Bktg.  31C,  Bethesda  MO. 
Room  7.  BMg.  31C,  Bethesda,  MD. 
Room  7,  Bkjg.  31C.  Bethesda,  MO. 
Room  6,  Bk)g.  31 C,  Bethesda,  MD. 
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Study  aectkxi 


Ger>eral  Medicine  B,  Dr.  Daniel  McDonak),  Rm.  322.  Tel.  301-496-7730 

Genetics,  Dr.  David  Remondini,  Rm.  349.  Tel.  301-496-7271 

Hearing  Research,  Or.  Joseph  Kimm,  Rm.  225,  Tel.  301-496-7494 

Hemato«ogy-1.  Or.  Clark  Lum.  Rm.  355A.  Tel.  301-496-7508 

Hamatotogy-a  Or.  Joel  Solomon.  Rm.  3558.  Tel.  301-496-7508 

Human  Oevetopment  &  Aging-1,  Or.  Teresa  Levitin,  Rm.  303,  Tel.  301-496-7025.. 


Human  Development  &  Aging-2,  Or.  Louis  Quatrano.  Rm.  305.  Tel.  301-496-7640 

Human  Develoixnent  &  Aging-S.  Dr.  Anita  Sostek.  Rm.  203A,  Tel.  301-496-9403 

Human  Embryology  &  Oevetopment,  Or.  Arthur  Hoversiand,  Rm.  319A,  Tel.  301-496-7597.. 

Immunobtolofly.  Or  William  Stytot,  Rm.  222A,  Tel.  301-496-7780 

Immunological  Sciencea,  Dr.  Anita  WeinWatt,  Rm.  233A.  Tel.  301-496-7179 


ManNTialian  Genetics.  Dr.  Jenry  Roberts,  Rm.  349,  Tel.  301-496-7271 

Medicinal  Chemistry,  Dr.  Ronald  Dubois,  Rm.  5.  Tel.  301-496-7107 

Metabolk:  Patty>k>gy,  Dr.  Marcelina  Powers.  Rm.  435,  Tel.  301-496-5251. 
Metabolism,  Or.  Krish  Krishnan,  Rm.  339A,  Tel.  301-496-7091 . 
Metallobiochemistry,  Or.  Edward  Zapolski,  Rm.  310,  Tel.  301-496-7733.. 


Mk»)bial  Physiology  &  Genetics-1.  Or.  Maitin  Slater.  Rm.  238.  Tel.  301-496-7183.. 


Mwrobial  Phystology  &  Genetics-2.  Or.  Gerald  Liddel,  Rm.  357.  Tel.  301-496-7130.. 
Molecular  &  Cellular  Biophysics.  Or.  Patricia  Jost.  Rm.  236A,  Tel.  301-496-7060:..... 


Molecular  Biology,  Or.  Zain  Abedin,  Rm.  328,  Tei.  301-496-7830.. 


Molecular  Cytology.  Dr.  Ramesti  Nayak.  Rm.  2338,  Tel.  301-496-7149.. 


Neurological  Sciences-1.  Dr.  Allen  C.  Stoolmilter.  Rm.  437B,  Tel.  301-496-7279. 

Neurological  Sciences-^  Or.  Stephen  Gobd.  Rm.  1 A05,  Tel.  301-496-8808 

Neurology  A  Dr.  Catherine  Woodbury,  Rm.  326.  Tel.  301-496-7095 

Neurology  8-1.  Dr.  Jo  Ann  McConneil.  Rm.  152,  Tel.  301-496-7846 

Neurology  8-2,  Or.  Herman  Teitelbaum,  Rm.  152,  TeL  301-496-7422 


Neurology  C.  Dr.  Kenneth  Newrock,  Rm.  232.  Tei.  301-496-5591 . 


Nursing  Research,  Dr.  Gertrude  McFartand,  Rm.  A18,  Tel.  301-496-0558 

Nutritwn,  Dr.  Ai  Lien  Wu,  Rm.  204,  Tel.  301-496-7178 

Oral  Bology  &  Medkane-I.  Or.  J.  Tenell  HotfeM,  Rm.  325.  Tel.  301-496-7818...« 
Oral  Biology  &  Medkane-2,  Dr.  J.  Tenell  HoffeU,  Rm.  325,  Tel.  301-48e-7818...„ 
Orthopedics  &  Musculoskeletal,  Ms.  lleen  Stewart  Rm.  350,  Tel.  301-496-7581- 

Pattwbiochemistry,  Dr.  John  Mathis.  Rm.  A26,  Tel.  301-496-7820 -. 

Pathology  A  Or.  John  L  Meyer,  Rm.  337,  Tel.  301-496-7305 

Pathology  8.  Dr.  GenaW  Fried,  Rm.  340,  Tel.  301-496-7248 

FHiarmacology,  Dr.  Joseph  Kaiser,  Rm.  206,  Tel.  301-496-7408 _ 

Ptiysical  Biochemistry,  Dr.  Gopa  Rakhit  Rm.  2188,  Tel.  301-496-7120 

PttysiologKal  Chemistry.  Dr.  Stanley  Burrous,  Rm.  3398,  Tel  301-496-7837 

Physiology,  Dr.  Mkshael  K  Lang,  Rm.  209.  Tel.  301-496-7878 

Radiation,  Or.  John  Zimbnch,  Rm.  21 9A  Tel.  301-496-7073 

Reproductive  Bnlogy,  Or.  Oharam  Otiindsa,  Rm.  307,  Tel.  301-496-7318 


Reproductive  Endocrinology,  Dr.  Bela  Gulyas,  Rm.  3258,  Tel.  301-496-8857 

Respiratory  &  Applied  Physniogy,  Or.  Clyde  Watfcins.  Rm.  218A  Tel.  301-496-7320.. 
Safety  &  Occupational  Health,  Or.  Richard  Rhoden.  Rm.  154,  Tel.  301-496-6723. 


Sensory  Disorders  &  Language,  Dr.  Mk:hael  Halasz,  Rm.  3A-07,  Tel.  301-496-7550.. 

Social  Sciences  &  PopulatKin.  Ms.  Carol  Campbell.  Rm.  210,  Tel.  301-496-7906 

Surgery  &  Bioenginaering,  Dr.  Paul  F.  Pvakkal.  Rm.  303A  Tel.  301-496-7506 

Surgery,  AnestiiMiology  &  Trauma.  Or.  Keith  Kraner,  Rm.  3198.  Tel.  301-496-7771 .. 

Toidcotogy,  Dr.  Alfred  Marozzi,  Rm.  205,  Tel.  301-496-7570 

Tropical  Medicine  &  Parasitokjgy,  Dr.  Jean  Hickman,  Rm.  334,  Tel.  301-496-1190 — 


Virology.  Dr.  Bruce  Maurer,  Rm.  309.  Tel.  301-496-7605 

Visual  Sciences  A-1.  Or.  Luigi  Giacometti,  Rm.  207,  Tal.  301-496-7000.. 
Visual  Sciences  A-2,  Or.  Jane  Hu.  Rm.  439A  Tei.  301-4Q&-7795 


Visual  Sciences  B,  Or.  Earl  Rsher,  Jr.,  Rm.  325,  Tel.  301-496-7251 . 


June-July  1988 


June  15-17.. 
June  9-11.... 
June  6-8 

June  9-11. „ 
June  15-17 
June  20-22.. 

June  8-10.... 
June  13-15.. 
June  21-22.. 
June  15-17. 
June  22-24.. 

June  9-1 1 .... 
June  13-15., 
June  28-30.. 
June  16-18., 
June  16-18.. 

June  16-18. 

June  7-9 

June  17-19. 


June  9-11. 
June  2-4 ... 


June  15-17.. 
June  14-16. 
June  15-17. 

June  14-17. 
June  14-17. 

June  22-24. 


June  6-8 

June  27-29.. 
June  13-16. 
June  20-23. 
June  22-24. 
June  15-17. 
June  14-17. 
June  22-24. 
June  21-23. 
June  20-22. 
June  23-25. 

June  7-9 

June  13-15. 
June  5-7 . 

June  13-15. 
June  20-22. 
June  15-17. 

June  15-17. 

June  2-3 . 

June  20-21  „ 
June  25-26  . 
June  22-24. 
June  13-15. 

June  16-18. 
June  15-17. 
June  22-24.. 


June  8-10. 


Tune 


SiK) 
9:00 
8:30 

8:00 
8:00 
9:00 

8:30 
8:30 
8:30 
8:30 
8:30 

8:30 
9KX) 
8:30 
8:30 
8:30 

8:30 

8:30 
8:30 

8:30 

8:30 

8:00 
8:30 
9K)0 

8K)0 
8:00 

8:30 

8:00 
8:30 
8:30 
8:30 
8:30 
8:30 
8:30 
8:30 
8:30 
8:30 
8:00 
8KX) 
8:30 
8:30 

8:30 
8KX) 
SKX) 

8:30 
9:00 
8:00 
8:30 
8:00 
SM 

8.-00 
9:00 
8:30 

8:30 


Location 


Maibury  House,  Georgetown,  DC. 

Room  9.  Bkjg.  31C.  BetheKla.  MD. 

Omni  Georgetown  Hotel,  Washington, 
DC. 

Hyatt  Regency  Hotel,  Bethesda.  MD. 

'Hyatt  Regency  Hotel,  Bethesda,  MD. 

Omni  Shoreham  Hotel,  Washington. 
DC. 

Holktey  Inn,  Bethesda,  MD. 

Canterbury  Hotel,  Washington,  DC. 

Holiday  Inn,  Georgetown.  DC. 

Holiday  Inn.  Bethesda.  MO. 

Honnrd  Johnson  Plaza  Hotel  (Wel- 
Knglon).  Washington,  DC. 

EmtMSSy  Suites,  Crystal  City,  VA. 

Crowne  Plaza,  Rockville,  MO. 

Linden  Hill  Hotel,  Bethesda.  MO. 

Room  9,  Bklg.  31C,  Bethesda.  MO. 

Omni  Georgetown  Hotel,  Washington, 
DC. 

Congressional  PaiK  Days  Inn,  Rock- 
viNe,  MO. 

Hoiktay  Inn.  Bethesda,  MD. 

One  Washington  Circle  Hotel.  Wash- 
ir>gton,  DC. 

Howard  Johnson  Plaza  Hotel  (Wel- 
lington), Washington,  DC. 

One  Washington  Circle  Hotel,  Wash- 
ington, DC. 

St  James  Hotel,  Washington,  DC. 

Holklay  Inn,  Georgetown,  DC. 

Howard  Johnson  Ptaza  Hotel  (Wel- 
lington), Washington,  DC. 

The  River  Inn,  Washington,  OC. 

Howard  Johnson  Ptaza  Hotel  (Wel- 
lington), Washington,  OC. 

Omni  Georgetown  Hotel,  Washington, 
DC. 

Holiday  Inn.  Chevy  Chase,  MD. 

Room  8,  BMg.  31C,  Bethesda.  MD. 

Key  Bridge  Marriott  Ariington,  VA. 

Key  Bridge  Marriott  Artir>gton,  VA 

Room  10,  BWg.  31C,  Bethesda.  MD. 

Holiday  Inn.  Georgetown,  DC. 

Hyatt  Regency  Hotel,  Bethesda,  MD. 

Holiday  Inn,  Georgetown,  DC. 

American  Inn,  Bethesda.  MO. 

Crowrw  Plaza,  RodcviHe,  MO. 

Holiday  Inn,  Georgetown.  OC. 

MartMjry  House,  Georgetown,  OC. 

Holiday  Inn,  Bethesda.  MO. 

Hotel  Inter-Contirtental.  New  Orleans, 
LA. 

Bethesa  Marriott  Bethesa.  MO. 

Crowne  Plaza,  Rockville,  MO. 

Congressional  Partt,  Days  Inn,  Rock- 
villa.  MO. 

Capitol  Holiday  Inn,  Washington,  OC. 

Marbury  Hotel.  Washington.  DC. 

Hoiktay  Inn,  Georgetown,  DC. 

Holiday  Inn,  Bethesda,  MO. 

Maibury  Hotel,  Washington,  DC. 

Or>e  Washgington  Circle,  W8Shir>gton, 
OC. 

Crowne  Plaza.  RockvUle,  MO. 

Linden  Hill  Hotel,  Bethesda.  MO. 

Howard  Johnson  Plaza  Hotel  (Wel- 
lington), Washington,  DC. 

Howard  Johnson  Plaza  Hotel  (Wel- 
lington). Washington,  DC. 


((Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.306, 13.333, 13.337. 13.393- 
13.396. 13.837-13.844. 13.846-13.878, 13.892. 
13.893.  National  Institutes  of  Health.  HHS] 


Dated:  April  25. 1988. 
Betty  J.  Beveridge. 

Committee  Management  Officer,  National 
Institutes  of  Health. 
[FR.  Doc.  88-4906  Filed  5-3-88;  8:45  am] 

MLUNO  COOE  4140-01-H 


Heart,  Lung,  and  Blood  Research 
Review  Committee  A;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Heart, 
Lung,  and  Blood  Research  Review 
Committe  A,  National  Heart  Lung,  and 
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Blood  Institute,  National  Institutes  of 
Health,  on  June  23-24, 1988,  in  Building 
31,  Conference  Room  7,  9000  Rockville 
Pike,  Betbesda,  Maryland  20692. 

This  meeting  will  be  open  to  the 
public  on  June  23  ^om  8  a.m.  to 
approximately  10  a.m.  to  discuss 
administrative  details  and  to  hear 
reports  concerning  the  current  status  of 
the  National  Heart.  Lung,  and  Kood 
Institute.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b{c){4)  and  552b(c)(8), 
Title  5.  U.S.C.  and  section  10(d)  of  Pnb. 
L.  92-463.  the  meetii^  will  be  closed  to 
the  pubhc  on  June  23  from 
approximately  10  a.m.  until  adjoununent 
on  June  24  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications.  These  applications  ahd  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
socfa  as  patentable  mataiaL  and 
personal  information  concerning 
individuals  associated  with  the 
ap{>lications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  at  personal  privacy.  I 

Ms.  Terry  Bellidia,  Chief.  | 

Communications  and  Public  Information 
Branch.  National  Heart  Lung,  and  Blood 
Institute,  Building  31,  Room  4A21, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20802,  (301)  496-4236,  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  committee  members. 

Dr.  Peter  M.  Spooner,  Executive 
Secretary,  Heart  Lung,  and  Blood 
Research  Review  Committee  A, 
Westwood  Building,  Room  554,  National 
Institute  of  Health.  Bethesda,  Maryland 
20892.  (301]  496-7285.  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13337.  Heart  and  Vascular 
Diseases  Research;  13.838,  Lung  Diseases 
Research;  National  Institutea  of  Health.) 

Dated:  April  25, 198a  i 

Betty  J.  Bevetidgft,  | 

Commitee  Aiaaagement  Officer,  Sational 
Institutes  of  Health.  . 

[FR  Doc.  88-0890  Filed  5-3-88;  8:45  am] 

BtUJNQ  CODE  4140-01-H 


Heart.  Ljing,  and  Blood  nesearch 
Review  Committee  B;  Meeting 

Pursuant  to  Pub.  L  92-483,  notice  is 
hereby  given  of  the  meeting  of  the  Heart, 
Lung,  and  Blood  Research  Review 
Committee  B,  National  Heart  Lung,  and 
Blood  Institutes,  National  Institute  of 
Health,  9000  Rockville  Pike,  Bethesda, 
Maryland  20892,  on  June  23, 1988.  in 
Building  31,  Conference  Room  9. 

This  meeting  will  be  open  to  the 
public  on  June  23. 1968  from  8  a jn.  to 


approximately  10  a.m.  to  discuss 
administrative  details  and  to  hear 
reports  concerning  the  current  status  of 
the  National  Heart,  Lung,  and  Blood 
Institute.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  5S2b(c](4)  and  552b(c)(6}. 
Title  5,  U.S.C.,  and  section  10(d)  of  Pub. 
L  92-463,  the  meeting  will  be  closed  to 
the  public  from  approximately  10  a.m.  to 
adjournment  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications.  These  applications  tmd  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Terry  Bellicha,  Chief,  Communications 
and  Public  Information  Branch,  National 
Heart  Lung,  and  Blood  Institute, 
Building  31,  Room  4A21,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892.  (301)  496^236,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members. 

Dr.  Louis  M.  Oullette,  Executive 
Secretary ,  NHLBI,  Westwood  Building, 
Room  554,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892,  (301)  496- 
7915,  will  furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.837,  Heart  and  Vascular 
Diseases  Research;  and  13.839,  Blood 
Diseases  and  Resources  Research,  National 
Institutes  of  Health.) 

Dated:  April  25, 1988. 
Betty  J.  Beveridge. 

Committee  Management  Officer,  National 
Institutes  of  Health. 

(FR  Doc.  88-9897  Filed  5-3-88;  &45  am] 
MUMO  COOC  4140-01-M 


Research  Manpower  Review 
Committee;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Research  Manpower  Review  Conunittee. 
National  Heart  Long,  and  Blood 
Institute,  National  Institutes  of  Health,  ' 
on  June  19-21. 1988.  at  die  Bethesda 
Marriott  Hotel.  5151  Pooks  Hill  Road. 
Bethesda,  Maryland  20814. 

This  meeting  will  be  open  to  the 
public  on  Jtme  19,  from  7  pjn.  to 
approximately  9:30  p.m.  to  discuss 
administrative  details  and  to  hear 
reports  concerning  the  current  status  of 
the  National  Heart.  Lung,  and  Blood 
Institute.  Attendance  by  the  public  is 
limited  to  space  available. 


In  accordance  with  the  provisions  set 
forth  in  sections  552b(cl(4]  and 
552b(c)(6),  Tide  5.  U.S.C.,  and  section 
10(d)  of  Pub.  L.  92-463.  die  meeting  will 
be  closed  to  the  public  on  June  20  &om 
approximately  8  a.m.  until  adjournment 
on  June  21,  for  the  review,  discossion. 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concenung 
individuals  associated  with  the 
apfrfications.  the  disclosure  of  whidi 
would  constitute  a  clearly  unwarranted  . 
invasion  of  personal  privacy. 

Teny  Bellicha,  Chief,  Communications 
and  Public  Information  Branch,  National 
Heart,  Lung,  and  Blood  Institute, 
Building  31,  Ro(Mn  4A21,  National 
Institutes  of  Health.  Bethesda.  Maryland 
20892.  (301)  496-4236.  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  Coounittee  members. 

Dr.  Kathryn  Ballard,  Executive 
Secretary.  NHLBI  Westwood  Building. 
Room  550.  BeUiesda.  Maryland  20802. 
(301)  496-7361,  will  furnish  substantive 
program  information 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.837,  Heart  sod  Vascular 
Diseases  Research;  13.838,  Lung  Diseases 
Research;  and  13.839,  Blood  Diseases  and 
Resources  Research,  National  histittrtes  of 
Health.) 

Dated:  April  25, 198B. 

Betty ).  Beveridge. 

Committee  Management  Officer,  Notional 
Institutes  of  Health. 

[FR  Doc.  88-9898  Filed  5-3-88;  8:45  am] 

BOJJNO  CODE  41M-01-M 


Nationai  Heart,  Lung,  and  Blood 
InstitHle,  Board  of  Scientific 
Counselors;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Heart,  Lung,  and  Blood 
Institute  Board  of  Scientific  Counselors, 
June  23  and  24, 19887  National  Institutes 
of  Health,  9000  Rockville  Pike,  Building 
la  Room  7N214,  Bediesda,  Maryland 
20692. 

This  meeting  will  be  open  to  the 
public  from  9  a  JiL  to  4  p  jn.  June  23  and 
from  9:30  a.m.  to  12  noon  on  June  24  for 
discussion  of  the  general  trends  in 
research  relating  to  cardiovascular, 
pulmonary  and  certain  hematologic 
diseases.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
fordi  in  section  S52b(c)(6),  Tide  5,  U.S.C. 
and  section  10(d)  of  Pub.  L  92-463,  Uie 
meeting  will  be  closed  to  the  pubUc  from 


12  noon  to  adjournment  June  24  for  the 
review,  discussion,  and  evaluation  of 
individual  programs  and  projects 
conducted  by  the  National  Institutes  of 
Health,  including  consideration  of 
personnel  qualifications  and 
performance,  the  competence  of 
individual  investigators,  and  similar 
items,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Terry  BelUcha,  Chief,  Communications 
and  Public  Information  Branch,  National 
Health.  Lung,  and  Blood  Institute, 
Building  31.  Room  4A21.  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  phone  (301)  496-4236,  will  provide 
a  summary  of  the  meeting  and  a  roster 
of  the  Board  members.  Substantive 
program  information  may  be  obtained 
'  from  Dr.  Jack  Orloff,  Executive 
Secretary  and  Director.  Division  of 
Inti-amural  Research,  NHLBI.  NIH. 
Building  10,  Room  7N214,  phone  (301) 
496-2116. 

,       Dated:  April  27, 1988. 
Betty ).  Beveridge, 

Committee  Management  Officer,  National 

Institutes  of  Health. 

(FR  Doc.  88-9899  Filed  5-3-88;  8:45  am] 

BILUNG  COOe  4140-01-M 


DEPARTMENT  OF  THE  iNTERiOR 

Bureau  of  Indian  Affairs 

Salt  River  Indian  Irrigation  Project,  AZ 

agency:  Bureau  of  Indian  Affairs. 
Department  of  Interior. 
action:  General  notice. 

summary:  The  propose  of  this  general 
notice  is  to  change  the  assessment  rates 
for  operating  and  maintaining  the  Salt 
River  Indian  Irrigation  Project  The 
assessment  rates  are  based  on  a 
prepared  estimate  of  the  cost  of  normal 
operations  and  maintenance  of  the  , 
irrigation  project.  Normal  operations 
and  maintenance  is  defined  as  the 
average  per  acre  cost  of  all  activities 
involved  in  delivering  irrigation  water 
including  pumped  water  and 
maintaining  the  facilities.  Due  to  the 
delivery  of  irrigation  water  frt)m  several 
sources  (normal  flow  water,  spill  water, 
storage  water  and  pumped  water),  it  is 
necessary  to  structxire  the  assessment 
rates  to  reflect  cost  of  water  delivered. 
The  assessment  rates  for  the  Salt  River 
Indian  Irrigation  Project  consist  of  a  per 
acre  rate  for  delivery  of  the  first  two  (2) 
acre  feet  of  water,  a  rate  for  delivery  of 
the  third  (3rd)  acre  foot,  delivery  rate  for 
additional  water  above  3  acre  feet  and  a 
spill  water  rate.  The  per  acre  rate  will 
provide  funds  to  cover  a  portion  of  the 


personnel  and  maintenance  costs  while 
the  per  acre-foot  deUvery  rate  will 
provide  funds  to  cover  remaining  costs. 

EFFECTIVE  DATE:  This  public  notice  will 
become  effective  upon  date  of 
publication  and  to  remain  in  effect  until 
changed  by  further  notice. 

FOR  FURTHER  INFORMATION  CONTACT 

Ray  Albert,  Acting  Superintendent  Salt 
River  Agency,  Route  1,  Box  117. 
Scottsdale,  Arizona  85256,  telephone 
FTS  261-2842.  COM  (602)  241-2842. 
Authority:  The  authority  to  issue  this 
document  is  vested  in  the  Secretary  of  the 
Interior  by  5  U.S.C.  301  and  the  Act  of  August 
14, 1914  (38  Stat  583.  25  U.S.C.  385). 

This  general  notice  is  issued  by 
authority  delegated  to  the  Assisatnt 
Secretary  for  Indian  Affairs  by  the 
Secretary  of  the  Interior  in  209  DM  8  and 
redelegated  by  the  Assistant  Secretary 
for  Indian  Affairs  to  the  Area  Director  in 
10  BLAM  3  and  pursuant  to  S  171.1  (e)  of 
Part  171,  Subchapter  H,  Chapter  1,  Tide 
25  of  the  Code  of  Federal  Regulations. 

Determination  Under  E.0. 12291 

Pursuant  to  E.0. 12291  of  February  17, 
1981  (46  FR  13193,  February  19, 1981), 
each  agency  is  to  determine  whether  a 
rule  it  intends  to  issue  is  a  major  rule. 
The  Bureau  of  Indian  Affairs  has 
determined  that  for  the  purpose  of  E.O. 
12291,  the  proposed  rate  change  is  not  a 
major  rule  and  does  not  require 
preparation  of  Regulatory  Impact 
Analysis  because; 

1.  It  will  not  have  annual  effect  on  the 
economy  of  $100  million  or  more;  or 

2.  It  will  not  residt  in  major  increase  in 
costs  or  prices  for  consimiers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or 

3.  It  will  not  have  significant  adverse 
effects  on  competition,  investment 
productivity,  innovation,  or  on  the 
ability  of  the  United  States — based 
enterprises  to  complete  with  foreign 
markets — based  enterprises  in  domestic 
or  export  markets. 

Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  and  43  CFR  Part  14,  each 
agency  is  required  to  prepare  and  made 
available  for  public  comment  a 
regulatory  flexibility  analysis  if  a 
proposed  rule  will  have  a  significant 
economic  effect  on  a  substantial  niunber 
of  small  entities.  The  Bureau  of  Indian 
Affairs  has  determined  that 

(1)  A  substantial  number  of  small 
entities  will  not  be  affected  as  the 
proposed  rate  change  will  have  effect 
upon  one  entity,  the  Salt  River  Pima- 
Maricopa  Indian  Community,  and 


(2)  The  impacts  of  the  proposed  rate 
change  will  not  cause  an  adverse 
economic  impact  upon  a  substantial 
number  of  small  entities. 

SUPPLEMENTARY  INFORMATION:  The 

current  basic  operation  and 
maintenance  charges  were  established 
in  1975  at  $13.20  per  acre  for  the  delivery 
of  three  (3)  acre  feet.  In  1983  the  excess 
water  (pumped  water)  rate  was  set  at 
$29.08  per  acre-feet  and  has  increased  to 
$30.53  per  acre  foot.  Spill  water  rate  was 
established  in  1983  as  $6.75  per  acre 
foot.  The  costs  of  labor,  materials, 
equipment  power  and  energy  have 
continued  to  increase  each  year  until 
costs  now  exceed  revenue. 

The  Agency  staff  and  the  Phoenix 
Area  Office  met  with  the  waterusers 
and  the  Salt  River  Pima-Maricopa 
Indian  Community  on  November  16, 

1987,  November  25, 1987  and  January  6, 

1988,  respectively,  and  through  several 
additional  analysis  of  available  surface 
water  the  assessment  rates  were 
finalized. 

Comments  were  received  by  the 
Bureau  from  various  lease  holders  and 
water  users  of  the  Reservation  including 
the  Indian  Community.  Concerns  were 
expressed  with  the  proposed 
assessment  increases  for  the  1988 
irrigation  season.  The  Community 
furdier  urged  that  the  Bureau  take  a 
hard  look  at  the  productivity  of  the 
project  and  requested  if  the  cost  of 
providing  O&M  services  could  be 
performed  at  mimimum  cost  in  order  to 
keep  the  rate  increases  to  a  mimimum. 
Comments  received  at  these  public 
meetings  were  carefully  considered  in 
arriving  at  the  proposed  rates.  To  avoid 
adverse  financial  hardships  for  the 
irrigation  project  in  the  1988  irrigation 
season  the  proposed  rates  must  be 
implemented  without  delay. 

The  public  notice  shall  read  as 
follows: 

Salt  River  Indian  IrtigatioD  Project 

Annual  Operation  and  Maintenance 
Assessment  Rates 

Basic  Assessment — The  basic 
operation  and  maintenance  assessment 
rate  against  the  assessable  lands  under 
the  Salt  River  Indian  Irrigation  Project  in 
Arizona,  to  which  water  can  be 
delivered  through  the  irrigation  project 
works,  is  hereby  fixed  at  the  rate  of 
$18.00  per  acre  for  delivery  of  two  (2) 
acre  feet  of  water.  Irrigation  water  will 
not  be  delivered  until  the  basic 
operation  and  assessments  are  paid. 

Assessment  Rate  for  the  Third  (3rd) 
Acre-Foot — Water  delivered  above  two 
(2)  acre-feet  and  up  to  third  (3rd)  acre- 
foot  is  hereby  fixed  at  the  rate  of  $21.65 
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per  acre-loot,  aieanued  at  tlie  farm 
delivery  point.  Payramt  shall  be  made  in 
advance  of  delivery  of  water  except 
where  arrangements  have  been  made 
for  payment. 

Assessment  Rate  for  Delivery  of 
Additional  Water — Delivery  of  water 
above  three  (3)  acre-feet  when 
available,  is  hereby  Gxed  at  the  rate  of 
$36j00  per  acre-foot,  measured  at  the 
farm  delivery  point  Payment  shall  be 
made  in  advance  of  delivery  of  water 
except  where  arrangements  have  been 
made  for  payment  The  cost  per  acre- 
foot  of  water  will  be  adjiuted  as  the 
electrical  energy  supplier  adjusts  the 
rate  at  which  electrical  energy  is 
supplied  to  the  Salt  River  Indian  I 

Irrigation  Project.  Adjustment  up  or 
down,  shall  be  made  on  the  first  day  of 
the  month  following  notification  of  the 
change  in  electrical  rates. 

Municipal  and  Industrial —  I 

Assessment  rate  for  delivery  of  water 
for  MftI  purposes  is  hereby  fixed  at 
$50.00  per  acre  foot.  | 

Spill  Water — Spill  water  is  not 
charged  against  the  apportionment  and 
may  be  delivered,  when  available,  at  the 
rate  of  $8.75  per  acre  foot.  Payment  shall 
be  made  in  advance  of  delivery  except 
where  arrangements  have  been  made 
for  payment. 

Payment — ^The  annual  basic 
assessment  charge  shall  be  due  and 
payable  on  or  before  February  1st  of 
each  year. 

Non-Project  Lands — Non-Project 
Indian  lands  capable  of  receiving 
storage  water  from  project  facilities 
shall  be  eligible  to  receive  water  at  the 
designated  assessment  rates.  However, 
delivery  of  water  will  not  be  considered 
until  the  Officer-in-Charge  has 
determined  that  there  is  sufficient  I 

project  water  avaUable  to  serve  these 
lands  without  adversely  affecting  in  any 
way  the  water  entitlement  of  the 
designated  project  assessed  lands  for 
which  the  project  was  designed  and 
constructed.  Water  will  not  be  delivered 
to  these  restricted  lands  until  the  lessee 
and/or  landownerfs]  has  paid  the 
annual  basic  assessed  operation  and 
maintenance  charges. 

Interest  and  Penalty  Fees — Interest 
and  penalty  fees  will  be  assessed,  where 
required  by  law.  on  all  delinquent 
operation  and  maintenance  assessment 
charges  as  prescribed  in  the  Code  of 
Federal  Regolations.  Title  4.  Part  loe. 
Federal  Claims  Collection  Standards; 
and  42  BIAM  Supplement  3,  Part  iJO, 
Debt  Collection  Procedures. 

Delirery  of  IVoter— Delivery  of  water 
shall  be  made  to  all  tracts  of  land  for 
which  the  basic  assessment  is  paid  and 
water  delivery  assessments  are  paid. 


Period  Coverec/— Assessment  rates 
are  set  for  the  year  198B  and  sabseqaent 
years  onti)  further  notioe. 
Jamat  H.  Slevwa. 
Phoenix  Area  Director. 
[PR  Doc  8S-880e  Flkd  S-d-aS;  8:45  am) 

BIUJNO  COOC  4310-B-a 

Buraau  of  Land  Management 

Proposed  Castia  Mountain  Project, 
San  Bernardino  County,  CA; 
Environmental  Statement 

agency:  Bureau  ci  Land  Management 

Interior. 

ACnoM:  Notice  of  intent 

summary:  Notice  is  hereby  given  that 
die  Bureau  of  Land  Management  will 
have  an  Environmental  Impact 
Statement  prepared  under  contract  for 
the  proposed  Castle  Mountain  Project 
open-pit,  heap-leach  gold  mine  and  will 
conduct  public  scoping  meetings  in 
connection  with  the  preparation  of  that 
document. 

Viceroy  Gold  corporation  has 
proposed  development  of  an  open-pit 
heap-leadi  gold  mine  in  tiie  Castie 
Mountains  of  northeastern  San 
Bernardino  County,  California.  The 
proposed  Castle  Mountain  Project  is 
located  near  the  CaKfomia-Nevada 
border  approximately  18  miles 
southwest  of  Searchlight-  Nevada  in  die 
East  Mojave  National  Scenic  Area.  The 
proposed  mine  and  related  processing 
facilities  will  utimately  affect 
approximately  670  acres  of  Public  lands 
in  the  Califomia  Desert  Conservation 
Area,  five  acres  of  Public  lands  m 
Nevada,  and  28  acres  of  patented  daims 
in  San  Bernardino  County,  California. 

The  Bureau  of  Land  Management 
together  with  San  Bernardino  Coonty  as 
State  of  California  co-lead,  will  have  a 
joint  Environmental  Impact  Statesnent/ 
Envircmmental  Impact  Report  (EIS/EIR) 
prepared  under  contract  to  assess  the 
impacts  of  mining,  construction  and 
operation  of  the  heap-leach  processing 
facility,  construction  and  maintenance 
of  access  roads,  development  of  a  water 
well  field  ad  pipelines,  and  reclamation 
of  disturbed  lands.  In  addition,  the  EIS/ 
EIR  will  cmisider  alternative 
technologies,  alternative  siting  of 
components,  including  access  roads, 
heap-leach  psfls,  pvocessing  facilities, 
waste  damps,  water  wells  and  pipeUnes, 
and  alternative  soarces  of  water  and 
power. 

The  EIS/EIR  will  be  prepared  by  an 
independent  environntental  oonsultiog 
firm  which  will  consider  the  following 
general  issues:  Water  resources 


(specifically  the  retatiansBip  between 
groundwater  flows  in  Laniair  Valley  and 
surface  flow  in  Plate  Creek),  special 
areas,  wikllife  resources  inchidiBg 
species  of  concon),  botuicat  resources 
(including  species  of  oancem).  caltoral 
resources,  existing  and  potenrtial  land 
uses,  recrestion.  visual  resoorces,  air 
quality,  grazing,  aod  transportatian. 
storage,  and  disposal  of  hazardous 
wastes. 

Two  public  scoping  meetings  will  be 
conducted  prior  to  actoal  preparation  of 
the  EIS/EIR  in  order  to  receive  public 
comments,  concerns,  and  interests 
which  should  be  addressed  in  the 
document  Issues  raised  during  diese 
meetings  will  be  coimdered  in  the  EIS/ 
EIR  in  addition  to  those  issues  which 
have  already  been  described. 

Date,  lime,  and  Ixwatioa 

May  23, 196^-7:00  PM: 
Las  Vagas,  Nevada,  Board  Room, 

Clark  County  Education  Center, 

2832  East  Flamingo  Road 
May  26, 1988—6:30  PM: 
fiiarstow,  California.  Conference 

Room,  Barstow  Station  Super  8, 

1511  East  Main  Street 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Alexander,  Project  Leader,  Bureau 
of  Land  Management  Needles  Resource 
Area,  P.O.  Box  888.  Needles,  California 
92363,  (619)  326-3896. 

Date:  April  2a  1988. 
Hv^  W.  KiecKHi, 
Associate  District  Manager. 
[FR  Doc.  88-9837  Hied  S-^-88;  8:45  am] 

BOXINO  COOE  431(MO-« 


[WY-«40-(»-4212-14:  W-895M] 

Wyoming;  Realty  Actton;  OlrMt  Sate  Of 
Put>lic  Lands/Taraiiinlion  of 
Ctasalflcatlon 


aoemcy:  Bureau  of  Land  Management 
Interior. 

ACnow  Notice  of  Realty  Action,  Sale  of 
Public  Lands  in  Sublette  County, 
Wyoming. 


r.  The  Bureau  of  Land 
Management  has  determined  that  the 
following  described  public  lands  are 
suitable  for  sale  to  Sublette  County, 
Wyoming  under  the  authority  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976, 43  U.S.C  1713,  ITia  A  80 
day  waiting  period  from  the  date  of  this 
notice  will  occur  prior  to  offering  these 
lands  for  sale. 

Sixth  Principal  Maridian 
T.30N.,R.111W., 


Sec.  22,  EMtNWVi 

These  lands  contain  80  acres. 

FOR  FURTHER  INFORMATION  CONTACT 

David  Harper,  Realty  Specialist,  Bureau 
of  Land  Management,  Pinedale  Resource 
Area,  P.O.  Box  768,  Pinedale,  Wyoming 
82941  or  call  (307)  367-4358. 

SUPPLEMENTARY  INFORMATION:  The 

Bureau  of  Land  Management  (BLM) 
proposes  to  sell  the  surface  and 
minerals  estates  except  oil  and  gas  to 
Sublette  County,  Wyoming  under  the 
above  cited  authority.  Sublette  County 
wishes  to  acquire  these  lands  in  order  to 
continue  operations  of  the  Big  Piney- 
Marbleton  Sanitary  Landfill  which 
presently  occupies  40  acres  of  these 
lands  under  a  Recreation  and  Public 
Purposes  Act  Lease.  The  lease  will 
expire  on  September  24, 1988. 

The  price  of  these  lands  will  be 
determined  at  market  value.  A  purchase 
bid  will  constitute  an  application  for 
conveyance  of  the  unreserved  mineral 
estate  to  the  above  described  lands. 
Additionally  Sublette  County  will  be 
required  to  submit  a  nonrettmiable 
application  fee  of  $50  in  accordance 
with  43  CFR  2720,  for  conveyance  of  all 
unreserved  mineral  interest  in  flie  lands. 

The  BLM  has  adopted  a  Nationwide 
policy  of  transferring  the  title  of  lands 
leased  for  sanitary  landfills  to  the  entity 
that  manages  the  landfills.  The  proposed 
sale  to  Sublette  County,  Wyoming,  is 
consistent  with  this  policy.  Additionally, 
the  proposed  sale  is  consistent  with  the 
Pinedale  Resource  Management  Plan/ 
Final  EIS  and  will  serve  important 
public  objectives  which  cannot  be 
otherwise  accomplished.  The  land  does 
not  possess  any  known  public  values. 
The  Planning  Document/Environmental 
Assessment  for  the  proposed  sale  is 
available  for  review  at  the  BLM 
Pinedale  Resource  Area  Office, 
Pinedale,  Wyoming. 

The  sales  patent  will  be  subject  to  all 
valid  existing  rights,  and  will  contain 
certain  reservations  to  the  United 
Stages.  The  exact  wording  of  the 
reservations  as  well  as  specific 
conditions  of  the  sale  are  available  for 
review  in  the  Pinedale  Resource  Area 
Office. 

The  Recreation  and  Public  Purpose 
Initial  Classification  Decision  W-e7765 
whitih  became  effective  on  July  2, 1986 
will  terminate  when  this  proposed 
Realty  Action  becomes  final 

Upon  the  date  of  this  publication,  the 
public  lands  described  above  are 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws.  The 
segregation  will  end  270  days  from  the 
date  of  this  publication. 


Interested  parties  may  submit 
comments  to  the  Bureau  of  Land 
Management,  Rock  Springs  District 
Office,  P.O.  Box  1869,  Rock  Springs, 
Wyoming  82901.  Comments  must  be 
received  within  45  days  fit}m  the 
issuance  date  of  this  notice.  Adverse 
comments  will  be  evaluated  by  the  State 
Director,  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections  this  proposed  realty 
action  will  become  final. 

Dated:  April  19. 1988. 
Tom  Curry, 
Acting  Area  Manager. 
[FR  Doc.  88-9808  Filed  5-3-88;  8:45  am] 

eiLUNO  CODE  431IK22-M 


Bureau  of  Reclamation 

Quarteriy  Status  Tabulation  of  Water 
Service  and  Repayment  Contract 
Negotiations 

agency:  Bureau  of  Reclamation, 
Department  of  the  Interior. 
ACTION:  Notice  of  Proposed  Contractural 
Actions  Pending  through  June  1988. 

Pursuant  to  section  226  of  the 
Reclamation  Reform  Act  of  1982  (96 
Stat.  1273),  and  to  section  426.20  of  the 
rules  and  regulations  published  In  the 
Federal  Register  December  6, 1983,  Vol. 
48,  page  54785,  the  Bureau  of 
Reclamation  will  publish  notice  of 
proposed  or  amandatory  repayment 
contract  actions  or  any  contract  for  the 
delivery  of  irrigation  water  in 
newspapers  of  general  circulation  in  the 
affected  area  at  least  60  days  prior  to 
contract  execution.  The  Bureau  of 
Reclamation  announcements  of 
irrigation  contract  actions  will  be 
published  in  newspapers  of  general 
circulation  in  the  areas  determined  by 
the  Bureau  of  Reclamation  to  be  affected 
by  the  proposed  action.  Announcements 
may  be  in  the  form  of  news  releases, 
legal  notices,  official  letters, 
memorandums,  or  other  forms  of  written 
material.  Meetings,  workshops,  and/or 
hearings  may  also  be  used,  as 
appropriate,  to  providie  local  publicity. 
The  public  participation  requirements 
do  not  apply  to  proposed  contracts  for 
the  sale  of  surplus  or  interim  irrigation 
water  for  a  term  of  1  year  or  less.  The 
Secretary  or  the  district  may  invite  the 
public  to  observe  any  contract 
proceedings.  All  public  participation 
procedures  will  be  coordinated  with 
those  involved  in  complying  with  the 
National  Environmental  Policy  Act  if  the 
Bureau  determines  that  the  contract 
action  may  or  will  have  "significant" 
environmental  effects. 


Pursuant  to  the  "Final  Revised 
Participation  Procedures"  for  water 
service  and  repayment  contract 
negotiations,  published  in  the  Federal 
Register  February  22, 1982,  Vol.  47,  page 
7763,  a  tabulation  is  provided  below  of 
all  proposed  contractural  actions  in 
each  of  the  six  reclamation  regions. 
Each  proposed  action  listed  is  or  is 
expected  to  be  in  some  stage  of  the 
contract  negotiaiton  process  during 
April,  May,  or  June  of  1988.  When 
contract  negotiations  are  completed,  and 
prior  to  execution,  each  proposed 
contract  form  must  be  approved  by  the 
Secretary,  or  pursuant  to  delegated  or 
redelegated  authority,  the  Commissioner 
of  Reclamation  or  one  of  the  Regional 
Directors.  In  some  instances, 
congressional  review  and  approval  of  a 
report,  water,  rate,  or  other  terms  and 
conditions  of  the  contract  may  be 
involved.  The  identity  of  the  approving 
officer,  and  other  information  pertaining 
to  a  specific  contract  proposal,  may  be 
obtained  by  calling  or  writing  the 
appropriate  regional  office  at  the 
address  and  telephone  niunber  given  for 
each  region. 

This  notice  is  one  of  a  variety  of 
means  being  used  to  inform  the  public 
about  proposed  contractural  actions. 
Individual  notices  of  intent  to  negotiate, 
and  other  appropriate  announcements, 
are  made  in  the  Federal  Register  for 
those  actions  found  to  have  widespread 
public  interest.  When  this  is  the  case, 
the  date  of  pubUcation  is  given. 

Acronym  Definition  Used  Herein: 
(FR)  Federal  Register 
(ID)  Irrigation  District 
(IDD)  Irrigation  and  Drainage  District 
(M&I)  Municipal  and  Industrial 
(D&MC)  Drainage  and  Minor 

Construction 
(R&B)  Rehabilitation  and  Betierment 
(O&M)  Operation  and  Maintenenace 
(CAP)  Central  Arizona,  Project 
(CUP)  Central  Utah  Project 
(CVP)  Centi-al  Valley  Project 
(P-SMBP)  Pick-Sloan  Missouri  Basin 

Program 
(CRSP)  Colorado  River  Storage  Project 
(SRPA)  Small  Reclamation  Project  Act 
(BCP)  Boulder  Canyon  Project 

Pacific  Northwest  Region:  Bureau  of 
Reclamation,  550  West  Fort  Street,  Box 
043.  Boise,  Idaho  83724,  Telephone  (208) 
554-1180.       *" 

1.  Casade  Reservior  water  users, 
Boise  Project,  Idaho:  Repayment 
contracts  for  irrigation  and  M&I;  59.721 
acre-feet  of  stored  water  in  Cascade 
Reservior. 

2.  Brewster  Flat  ID,  Chief  Joseph  Dam 
Project  Washington:  Amendatory 
repayment  contract  land 
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reclassification  of  approximately  360 
acres  to  irrigable;  repayment  obligation 
to  increase  accordingly. 

3.  Individual  Irrigators,  M&I,  and 
miscellaneous  water  users.  Pacific 
Northwest  Region,  Idaho,  Oregon,  and 
Washington:  Temporary  (interim)  water 
service  contracts  for  surplus  project 
water  for  irrigation  or  M&I  use  to 
provide  up  to  10,000  acre-feet  of  water 
annually  for  terms  up  to  5  years;  Long- 
term  contracts  for  similar  service  for  up 
to  1.000  acre-feet  of  water  annually. 

4.  Rogue  River  Basin  water  users. 
Rogue  River  Basin  Project,  Oregoa' 
Water  service  contracts;  $5  per  acre-foot 
or  S50  minimum  per  annum,  terms  up  to 
40  years. 

5.  Willamette  Basin  wat^users, 
Willamette  Basin  Project,  Oregon: 
Water  service  contracts;  $1.50  per  acre- 
foot  or  $50  minimum  per  annum,  terms 
up  to  40  years. 

6.  IDs.  and  similar  water  user  entities: 
Amendatory  repayment  and  water 
service  contracts;  purpose  is  to  conform 
to  the  Reclamation  Reform  Act  of  1982 
(Pub.  L  97-293). 

7.  Fifty-nine  Palisades  Reservoir 
Spaceholders,  Minidoka  Project,  Idaho- 
Wyoming:  Contract  amendments  to 
extend  term  for  which  contract  water 
may  be  subleased  to  other  parties. 

8.  South  Columbia  Basin  ID,  Columbia 
Basin  Project,  Washington: 
Supplemental  repayment  contract  for 
Irrigation  Block  24;  1,982  irrigable  acres. 

9.  City  of  Cle  Elimi,  Yakima  Project, 
Washington:  Amendatory  or 
replacement  M&I  water  service  contract; 
2,200  acre-feet  (1,350  gallons  per  minute) 
annually  for  a  term  of  up  to  40  years. 

10.  Three  IDs,  Flathead  Indian 
Irrigation  Project:  Repayment  of  costs 
associated  with  rehabilitation  of 
irrigation  facilities. 

11.  Baker  Valley  ID,  Baker  Project, 
Oregon:  Irrigation  water  service 
contracts  on  a  surplus  intemiptible 
basis  to  serve  up  to  13,000  acres;  sale  of 
excess  capacity  in  Mason  Reservoir 
(Phillips  Lake]  for  a  term  of  up  to  40 
years. 

12.  Crooked  River  Project,  Oregon: 
Repayment  of  water  service  contracts 
with  serveral  individuals  for  a  total  of 
approximately  1,100  acre-feet  of  project 
water  contract  terms  up  to  40  years  for 
the  purpose  of  supplying  water  under 
the  project  water  right  held  by  the 
United  States.  , 

13.  Various  Projects,  Pacific       | 
Northwest  Region:  R&B  contracts  for 
replacement  of  needle  valves  at  storage 
dams.  j 

14.  Palisades  Water  Users  Inc.,  I 
Minidoka-Palisades  Project:  Repayment 
contract  for  an  additional  500  acre-feet 
of  storage  in  Palisades  Reservoir. 


15.  Willow  Creek  Project,  Oregon: 
Repayment  of  water  service  contracts 
for  a  total  of  up  to  3,500  acre-feet  of 
storage  space  in  Willow  Creek 
Reservoir. 

Mid-Pacific  Region:  Bureau  of 
Reclamation  (Federal  Office  Building], 
2800  Cottage  Way,  Sacramento, 
California  95825,  telephone  (916)  978- 
5030. 

1.  Colusa  Drain  Mutual  Water 
Company,  CVP,  California:  Water  right 
setUement  contract;  FR  notice  published 
July  25, 1979,  Vol.  44,  page  43535. 

2.  Tuolimuie  Regional  Water  District, 
CVP,  California:  Water  service  contract, 
up  to  9,000  acre-feet  from  New  Melones 
Reservoir. 

3.  Calaveras  Coimty  Water  District, 
CVP,  California:  Water  service  contract; 
1,000  acre-feet  from  New  Melones 
Reservoir  FR  notice  published  February 
5, 1982,  Vol.  47,  page  5473. 

4.  Individual  irrigators,  M&I,  and 
miscellaneous  water  users,  Mid-Pacific 
Region,  California,  Oregon,  and  Nevada: 
Temporary  (interim)  water  service 
contracts  for  available  project  water  for 
irrigation,  M&I,  or  fish  and  wildlife 
purposes  providing  up  to  10,000  acre-feet 
of  water  annually  for  terms  up  to  5 
years;  temporary  Warren  Act  contracts 
to  wheel  nonproject  water  through 
project  facilities  for  terms  up  to  1  yean 
long-term  contracts  for  similar  service 
for  up  to  1,000  acre-feet  of  water 
annually.. 

Note. — Copies  of  the  standard  form  of 
temporary  water  service  contract  for  the 
various  types  of  service  are  available,  upon 
written  request  from  the  Regional  Director  at 
the  address  shown  above. 

5.  Friant-Kem  Canal  Contractors, 
Friant-Kem  Unit,  CVP,  California: 
Renewal  of  existing  long-term  water 
service  contracts  with  numerous 
contractors  on  the  Friant-Kem  Canal 
whose  contracts  expire  1989-1995. 
Water  quantities  in  existing  contracts 
range  firom  1,200  to  175,440  acre-feet. 

6.  South  San  Joaquin  ID  and  Oakdale 
ID,  CVP,  California:  Operating 
agreement  for  conjunctive  operation  of 
New  Melones  Dam  and  Reservoir  on  the 
Stanislaus  Riven  FR  notice  published 
June  6. 1979,  Vol.  44,  page  32483. 

7.  San  Luis  Water  Distinct,  CVP. 
California:  Amendatory  water  service 
contract  providing  for  a  change  in  point 
of  delivery  from  Delta-Mendota  Canal  to 
the  San  Luis  Canal. 

8.  ID'S  and  similar  water  user  entitles: 
Amendatory  repayment  and  water 
service  contracts;  purpose  is  to  conform 
to  the  Reclamation  Reform  Act  of  1982 
(Pub.  L  97-293). 

9.  State  of  California,  CVP,  California: 
Contract(s)  for,  (1)  sale  of  interim  water 


to  the  Department  of  Water  Resources 
for  use  by  the  State  Water  Project 
Contractors,  and  (2)  acquisition  of 
conveyance  capacity  in  the  California 
Aqueduct  for  use  by  the  CVP,  as 
contemplated  in  the  Coordinated 
Operations  Agreement 

10.  Madera  ID,  Madera  Canal,  CVP, 
California:  Warren  Act  contiract  to 
convey  and/or  store  nonproject  Soquel 
water  through  project  facilities. 

11.  County  of  Tulare,  CVP,  California: 
Amendatory  water  service  contract,  to 
provide  an  additional  1,908  acre-feet 
and  reallocate  400  acre-feet  of  water 
from  the  Ducor  ID  for  a  total  increase  of 
2,308  acre-feet. 

12.  Panoche  Water  Distinct,  CVP, 
California:  Amendatory  water  service 
contract  providing  for  change  in  point  of 
dehvery  from  Delta-Mendota  Canal  to 
the  San  Lius  Canal. 

13.  Shasta  Dam  Area  Public  Utilities 
District,  CVP,  California:  Renewal  of 
M&I  water  supply  contract.  Less  than 
6,000  acre-feet 

14.  U.S.  Fish  and  Wildlife  Service, 
CVP,  California:  Long-term  contract  for 
water  supply  for  Federal  refuge  in 
Grasslands  area  of  California. 

15.  City  of  Redding,  CVP,  California: 
Amendatory  M&I  water  supply  contract. 

16.  Washoe  County  Water 
ConservationDistrict,  Truckee  Storage 
Project  Nevada:  Repayment  contract  for 
the  replacement  of  two  needle  valves  at 
Boca  Dam. 

17.  Placer  County  Water  Agency, 
CVP,  California:  Amend  existing  water 
right  and  water  service  contract  to 
include  current  water  rates,  standard 
contract  language  and  diversion  of 
Project  water  at  other  than  the  Auburn 
Dam  site. 

18.  Glide  Water  Distiict  CVP, 
California:  Amendatory  Pub.  L  84-130 
repayment  contract. 

19.  Kanawha  Water  District — 
Improvement  District  Nos.  2  and  3,  CVP, 
California:  Amendatory  Pub.  L  84-130 
repayment  contracts. 

20.  Union  Public  Utility  District  CVP, 
California:  Water  service  contract,  up  tc 
1,000  acre-feet  annually  for  M&I  water 
from  New  Melones  Reservoir  for  up  to 
15  years. 

21.  Grasslands  Water  District  CVP, 
California:  Temporary  water  service 
contract  up  to  50,000  acre-feet  of  Project 
water  for  1  year  in  lieu  of  agricultural 
drainage  water  for  waterfowl  habitat 

22.  Mid- Valley  Water  AuUiority.  CVP, 
California:  Temporary  agricultural  water 
supplies  of  up  to  100,000  acre-feet  for  1 
year. 

23.  Kern  County  Water  Agency,  CVP, 
California:  Temporary  agricultural  water 


supplies  of  up  to  100,000  acre-feet  for  1 
year. 

24.  California  Department  of  Fish  and 
Game,  CVP,  California:  Temporary 
wildlife  habitat  water  supplies  of  up  to 
20,000  acre-feet  for  1  year. 

25.  U.S.  Fish  and  Wildlife  Service, 
CVP,  California:  Temporary  wildlife 
habitat  water  supplies  of  up  to  30,000 
acre-feet  for  1  year. 

26.  City  of  Dos  Palos,  CVP,  California: 
Contract  for  the  use  of  surplus  capacity 
in  the  San  Luis  Canal  pursuant  to  the 
Warren  Act.  The  contract  will  allow  the 
exchange  of  water  with  Central 
California  Irrigation  District  and 
transporation  to  a  new  point  of  delivery. 
The  result  will  be  a  significant 
improvement  in  quality  of  water  made 
available  to  the  city's  water  users. 

L^per  Colorado  Region:  Bureau  of 
Reclamation.  P.O.  Box  11568  (125  South 
State  Sti-eet),  Salt  Lake  City,  Utah  84147, 
telephone  (801)  524-5435. 

1.  Individual  irrigators,  M&I,  and 
miscellaneous  water  users,  Utah, 
Wyoming,  Colorado,  and  New  Mexico: 
Temporary  (interim)  water  service 
contracts  for  surplus  projeqt  water  for 
irrigation  or  M&I  use  to  provide  up  to 
10,000  acre-feet  of  water  annually  for 
terms  up  to  5  years;  long-term  contracts 
for  similar  service  for  up  to  1,000  acre- 
feet  of  water  anmally. 

(a)  The  Benevolent  and  Protective 
Order  of  the  Elks,  Lodge  No.  1747, 
Farmington,  New  Mexico:  Navajo 
Reservoir  water  service  contract  20 
acre-feet  per  year  for  municipal  use; 
contract  term  for  40  years  from 
execution. 

(b)  Sunterra  Gas  Processing  Company 
(formerly  Southiem  Unioo  Gas 
Company):  Navajo  Reservoir  water 
service  contract;  50  acre-feet  pei  year 
for  industrial  use;  contract  term  for  40 
years  from  execution. 

2.  Revised  Hydrological 
Determination:  A  hydrologic 
determination  was  last  made  Cor  the 
Upper  Colorado  River  in  December  1984 
with  the  principal  conclusion  that  the 
Upper  Basin  could  support  a  depletion 
level  of  at  least  5.8  million  acre-feet 
Upon  the  request  of  the  Secretary  of  the 
New  Mexico  Interstate  Stream 
Commission,  a  review  of  water 
availability  in  die  Upper  Basin  has  been 
undertaken  with  regard  to  the  water 
supply  available  for  use  in  New  Mextca 

3.  La  Plata  Conservancy  Diabrid. 
Animat-La  Plata  Project  New  Mexico: 
Repayment  contract  9,90a  acre-feet  per 
year  for  ifrig»tioB.  Contract  teims 
consistent  with  binding  cost  sharia^ 
agreement,  dated  June  301 1986. 

4.  San  Joan  Water  Commission. 
Animas-La  Plata  Ptoject  New  Miexioa: 
M&I  repayment  contract  30,800  acre- 


feet  per  year.  Contract  terms  consistent 
with  binding  cost  sharing  agreement 
dated  June  30, 1986. 

5.  Southern  Ute  Indian  Tribe,  Animas- 
La  Plata  Project  Colorado:  Repayment 
contract  for  26,500  acre-feet  per  year  for 
M&I  use  and  2,600  acre-feet  per  year  for 
irrigation  use  in  Phase  One  and  3,300 
acre-feet  in  Phase  Two.  Contract  terms 
to  be  consistent  with  binding  cost 
sharing  agreement  and  water  rights 
settlement  agreement,  in  principle. 

6.  Ute  Mountain  Ute  Tribe.  Animas-La 
Plata  Project  Colorado  and  New 
Mexico:  Repayment  contract;  6,000  acre- 
feet  per  year  for  M&I  use  in  Colorado; 
26,400  acre-feet  per  year  for  irrigation 
use  in  Colorado;  and  900  acre-feet  per 
year  for  irrigation  use  in  New  Mexico. 
Contract  terms  to  be  consistent  with 
binding  cost  sharing  agreement  and 
water  rights  settlement  agreement. 

7.  Navajo  Indian  Tribes,  Animas-La 
Plata  Project,  New  Mexico:  Repayment 
contract  7,600  acre-feet  per  year  for  M&I 
use. 

8.  Grand  Valley  Water  Users 
Association,  Orchard  Mesa  ID,  Grand 
Valley  Project,  Colorado:  Contract  to 
continue  O&M  of  Grand  Valley 
powerplant 

9.  Ute  Mountain  Ute  Indian  Tribe, 
Dolores  Project,  Colorado:  Agreement 
for  1,000  acre-feel  per  year  for  MftI  use 
and  22,900  acre-feet  per  year  for 
irrigation. 

10.  Moon  Lake  Water  Users 
Association,  Moon  Lake  Project,  Utah: 
Repayment  contract  for  R&B  of  facilities 
including  replacement  of  needle  valve. 

11.  Central  Utah  Water  Conservancy 
District.  Bonneville  Unit,  CUP,  Utah: 
D&MC  contract  Advancement  of  $65.7 
million  for  construction  of  laterah  and 
drains  of  the  irrigation  and  drainage 
system. 

12.  Three  separate  contracts  with  (1) 
Tri-County  Water  Conservancy  District 
(2)  Menoken  Water  Company,  and  (3) 
Chipeta  Water  Company,  Lower 
Gunnison  Basin  Unit,  Colorado: 
Provides  for  funding,  construction, 
modiflcation..  and  O&M  of  each  entity's 
domestic  water  system. 

13.  Uintah  Water  Conservancy 
District  Jensen  Unit  CUP.  Utah: 
Amendatory  repayment  contract  to 
reduce  M&I  water  supply  and 
corresponding  repayment  obligation. 

14.  Florida  Water  Conservancy 
District  ^orida  Project  Colorado:  Lease 
of  power  privileges  to  develop  the 
hydroelectric  power  potential  of  the 
Florida  Project 

Lower  Coloeado  Region:  Bureau  of 
Reclamation.  P.O.  Box  427  (Nevada 
Highway  and  Park  Street).  Boulder  City, 
Nevada  89005.  telephone  (702)  293-8536. 


1.  Amendment  to  Contract  No.  176r- 
696  between  the  Bureau  of  Reclamation 
and  the  Department  of  the  Army  to 
increase  the  maximum  amount  of  water 
deHvered  to  the  Yuma  Proving  Grounds 
from  55  acre-feet  to  975  acre-feet, 
pursuant  to  the  recommendation  of  the 
Arizona  Department  of  Water 
Resources. 

2.  Agricultural  and  M&I  water  users, 
CAP,  Arizona:  Water  service 
subcontracts;  a  certain  percent  of 
available  supply  for  irrigation  entities 
and  up  to  640,000  acre-feet  per  year  for 
M&I  use. 

3.  Southern  Arizona  Water  Rights 
Settlement  Act  sale  of  up  to  28,200  acre- 
feet  per  year  of  municipal  effluent  to  the 
city  of  Tucson,  Arizona. 

4.  Contracts  with  five  agricultural 
entities  located  near  the  Colorado  River, 
BCP,  Arizona:  Water  service  contracts 
for  up  to  1,920  acre-feet  per  year  total. 

5.  Grla  River  Indian  Community,  CAP, 
Arizona:  Water  service  contract  for 
delivery  of  up  to  173,100  acre-feet  per 
year. 

6.  ID'S  and  similar  water  user  entities: 
Amendatory  repayment  and  water 
service  contracts;  piupose  is  to  conform 
to  the  Reclamation  Reform  Act  of  1982 
(Pub.  L.  97-293). 

7.  Indian  and  non-Indian  agricultural 
and  M&I  water  asers,  CAP,  Arizona: 
Contracts  for  repayment  of  Federal 
expenditures  for  construction  of 
distribution  systems. 

8.  Water  delivery  contracts,  BCP, 
Arizona:  For  a  yet  undetermined  amount 
of  Colorado  River  water  for  M&I  use  on 
State-owned  land. 

9.  Contract  with  the  State  of  Arizona, 
BCP:  For  a  yet  undetermined  amount  of 
Colorado  River  water  for  agricultural 
use  and  related  purposes  on  State- 
owned  land. 

10.  Contract  with  four  individual 
holders  of  miscellaneous  present 
perfected  rights  to  Colorado  River  water 
totalling  66  acre-feet  pursuant  to  the 
January  9, 1979,  Supplemental  Decree  of 
the  United  States  Supreme  Court  in 
Arizona  \.  California  (439  U.S.  419). 

11.  Ak-Chin  Farm,  Maricopa,  Arizona: . 
Repayment  contract  for  $6.1  million 
SRPA  escalation  loan. 

12.  Contracts  for  delivery  of  surplus 
water  from  the  Colorado  River,  when 
available,  with  Emilio  Soto  and  Sons,  for 
1,836  acre-feet  per  year  Kennedy 
Livestock,  for  480  acre-feet  per  year. 

13.  Central  Arizona  Water 
Conservation  District  CAP,  Arizona: 
Amendatory  contract  to  increase  the 
district's  CAP  repayment  ceittng  and  to 
update  other  provisions  of  d»  contract 

14.  Maricops-Stanfield  and  Central 
Arizona  IDDa,  CAP,  Arizona:  Contract 
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to  transfer  O&M  of  the  Santa  Rosa 
Canal  to  Maricopa-Stanfield. 

15.  Imperial  ID  and/or  the  Coachella 
Valley  Water  District  BCP.  California: 
Contract  providing  for  exchange  of  up  to 
10,000  acre-feet  of  water  per  year  from  a 
well  field  to  be  constructed  adjacent  to 
the  All-American  Canal  for  an 
equivalent  amount  of  Colorado  River 
water  and  for  O&M  of  the  well  field. 
Lower  Colorado  Water  Supply  Project, 
California. 

16.  Lower  Colorado  Water  Supply 
Project,  California:  Water  service  and 
repayment  contracts  with 
nonagricultural  users  in  California  for 
consumptive  use  of  up  to  10,000  acre- 
feet  of  Colorado  River  water  per  year  in 
exchange  for  an  equivalent  amount  of 
water  to  be  pumped  into  the  All- 
American  Canal  from  a  well  field  to  be 
constructed  adjacent  to  the  canaL 

17.  Golden  Shores  Water  j 
Conservation  District,  BCP,  Arizona: 
M&I  water  service  for  lands  within  the 
district  and  adjacent  areas  for  delivery 
of  up  to  2,000  acre-feet  of  Colorado 
River  water  per  year  pursuant  to  the 
recommendation  of  the  Arizona    j 
Department  of  Water  Resources.  I 

18.  Hutchison  Present  Perfected  Rights 
contract  amendment  to  reflect  the 
transfer  of  part  of  the  right  to 
Winterhaven,  California,  Supreme  Court 
Decree  in  Arizona  vs.  California  and 
BCP. 

19.  Winterhaven  Present  Perfected 
Rights  contract  for  portion  of  Hutchison 
Present  Perfected  Rights  transfer  to 
Winterhaven,  Supreme  Court  Decree  in 
Arizona  vs.  California  and  BCP. 

20.  County  of  San  Bernardino,  San 
Bernardino,  California:  Repayment 
contract  for  $28.1  million  SRPA  loan. 

21.  Yuma  County  and  Yuma  County 
Water  Users'  Association,  Yuma  Project, 
Arizona:  Contract  for  O&M  of  18 
drainage  wells  in  Yuma  County,  { 
Colorado  River  Front  Work  and  Levee 
System,  Arizona. 

Southwest  Region:  Bureau  of 
Reclamation,  Commerce  Building,  Suite 
201, 714  South  Tyler,  Amarillo,  Texas 
79101,  telephone  (806)  735-5430. 

1.  Foss  Reservoir  Master  Conservancy 
District,  Washita  Basin  Project, 
Oklahoma:  Amendatory  repayment 
contract  for  remedial  work. 

2.  Vermejo  Conservancy  District. 
Vermejo  Project,  New  Mexico: 
Amendatory  contract  to  relieve  the 
district  of  further  repayment  obligation, 
presently  exceeding  $2  million,  pursuant 
to  Pub.  L  96-550. 

3.  Hidalgo  County  ID  No.  1,  Lower  Rio 
Grande  Valley,  Texas:  Supplemental 
SRPA  loan  contract  for  approximately 
$13,205,000.  The  contracting  process  is 


dependent  upon  Bnal  approval  of  the 
supplemental  loan  report. 

4.  ID'S  and  similar  water  user  entities: 
Amendatory  repayment  and  water 
service  contracts;  Purpose  is  to  conform 
with  the  Reclamation  Reform  Act  of 
1982  (Pub.  L.  97-293). 

5.  Rio  Grande  Water  Conservation 
District,  Alamosa,  Colorado:  Contract 
for  the  district  to  be  the  vender  of  the 
Closed  Basin  Division.  San  Luis  Valley 
Project,  surplus  water  if  available. 

6.  Carlsbad  ID,  Carlsbad  Project,  New 
Mexico;  Repayment  contract  for  the 
costs  incurred  by  the  United  States  for 
replacing  the  needle  valves  at  Fort 
Sumner  Dam. 

7.  Conejos  Water  Conservancy 
District,  Siian  Luis  Valley  Project, 
Colorado:  Amendatory  contract  to  place 
OM&R  costs  on  a  variable  basis 
commensurate  with  the  availability  of 
project  water. 

8.  Arbuckle  Master  Conservancy 
District,  Arbuckle  Project,  Oklahoma: 
Contract  for  the  repayment  of  costs 
incurred  by  the  United  States  for  the 
construction  of  the  Sulphur,  Oklahoma, 
pipeline  and  pumping  plant  (if 
constructed). 

9.  Conejos  Water  Conservancy 
District,  San  Luis  Valley  Project. 
Colorado:  Interim  water  service 
contract;  Interim  measure  to  provide  a 
water  supply  of  approximately  20.000 
acre-feet. 

Missouri  Basin  Region:  Bureau  of 
Reclamation,  P.O.  Box  36900,  Federal 
Building,  316  North  26th  Street,  Billings, 
Montana  59107-6900,  telephone  (406) 
585-6413. 

1.  Individual  irrigators,  M&L  and 
miscellaneous  water  users,  Missouri 
Basin  Region,  Montana,  Wyoming, 
North  Dakota,  South  Dakota,  Colorado, 
Kansas,  and  Nebraska:  Temporary 
(interim)  water  service  contracts  for 
surplus  project  water  for  irrigation  or 
M&I  use  to  provide  up  to  10,000  acre-feet 
of  water  annually  for  terms  up  to  5 
years;  long-term  contracts  for  similar 
service  for  up  to  1,000  acre-feet  of  water 
annually. 

2.  Nokota  Company,  Lake  Sakakawea, 
P-SMBP,  North  Dakota:  Industrial  water 
service  contract;  up  to  16,800  acre-feet  of 
water  annually;  FR  notice  published 
May  5, 1982,  Vol.  47,  Page  19472. 

3.  Fort  Shaw  ID,  Sun  River  Project, 
Montana:  R&B  loan  repayment  contract; 
up  to  $1.5  million. 

4.  ID'S  and  similar  water  user  entities: 
Amendatory  repayment  and  water 
service  contracts;  purpose  is  to  conform 
to  the  Reclamation  Reform  Act  of  1982 
(Pub.  L  97-293). 

5.  Oahe  Unit.  P-SMBP,  South  Dakota: 
Cancellation  of  master  contract  and 
participating  and  security  contracts  in 


accordance  with  Pub.  L.  97-293  with 
South  Dakota  Board  of  Water  and 
Natural  Resources  and  Spink  County 
and  West  Brown  ID. 

6.  Owl  Creek  ID,  Owl  Creek  Unit.  P- 
SMBP,  Wyoming:  Amendatory  water 
service  contract  to  reflect  water  supply 
benefits  being  received  from  Anchor 
Reservoir. 

7.  Green  Mountain  Reservoir, 
Colorado-Big  Thompson  Project:  Water 
service  contract;  proposed  contract 
negotiations  for  sale  of  water  from  the 
marketable  yield  to  water  users  within 
the  Colorado  River  Basin  of  Western 
Colorado. 

8.  Ruedi  Reservoir,  Fryingpan- 
Arkansas  Project,  Colorado:  Water 
service  contract;  second  proposed 
contract  negotiations  for  sale  of  water  - 
from  the  regulatory  capacity  of  Ruedi 
Reservoir. 

9.  Fryingpan-Arkansas  Project, 
Colorado:  East  Slppe  Storage  system 
consisting  of  Pueblo  Reservoir,  Twin 
Lakes,  and  Turquoise  Reservoir; 
Contract  negotiations  for  temporary  and 
long-term  storage  and  exchange 
contracts. 

10.  Cedar  Bluff  ID  No.  6  and  the  State 
of  Kansas,  Cedar  Bluff  Unit,  P-SMBP, 
Kansas:  Repayment  contract:  Negotiate 
contract  with  the  State  of  Kansas  for  use 
of  all  or  part  of  the  conservation  pool  of 
Cedar  Bluff  Reservoir  for  recreation,  and 
fish  and  wildlife  purposes  for  payment 
of  the  irrigation  district's  cost  obligation. 
Amend  the  Cedar  Bluff  ID's  contract  to 
relieve  it  of  all  contract  obligations. 

11.  Department  of  Natural  Resources 
and  Conservation,  SRPA,  Montana: 
Grant  and  loan  contract  for 
rehabilitation  of  Middle  Creek  Dam  to 
meet  required  safety  criteria  and  to 
increase  reservoir  storage  capacity  by 
1,917  acre-feet  which  will  be  utilized  for 
irrigation  and  municipal  purposes. 

12.  Garrison  Diversion  Unit.  P-SMBP. 
North  Dakota:  Repayment  contract; 
Renegotiation  of  the  master  repayment 
contract  with  Garrison  Diversion 
Conservancy  District  to  bring  the  terms 
in  line  with  the  Garrison  Diversion  Unit 
Reformulation  Act  of  1986.  Negotiation 
of  repayment  contracts  with  irrigators 
and  M&I  users. 

13.  Gray  Goose  ID,  Gray  Goose  Unit, 
P-SMBP,  South  Dakota:  Contract 
negotiations  to  integrate  Gray  Goose  ID 
into  the  P-SMBP  as  authorized  pursuant 
to  section  1120  of  the  Water  Resource 
Development  Act  of  January  21, 1986 
(Pub.  L.  99-662). 

14.  PaciHc  Power  and  Light  Company, 
Glendo  Unit.  P-SMBP.  Wyoming: 
Contract  negotiations  for  renewal  of 
water  storage  contract  for  2,000  acre- 
feet  of  nonproject  industrial  water. 


15.  Farwell  ID,  Farwell  Unit.  P-SMBP. 
Nebraska:  Contract  amendment  for 
relief  of  repayemnt  obligation  imder 
Contract  No.  9-07-20-WO363.  as 
amended,  as  authorized  by  section  205 
of  the  Act  entitled,  "Making  Continuing 
Appropriations  for  the  Fiscal  Year 
Ending  September  30, 1988,  and  for 
Other  Purposes."  Pub.  L.  100-202. 

16.  City  of  Minot,  North  Dakota: 
Amendment  to  Contract  No.  14-06-600- 
455A  to  provide  repayment  relief  for  the 
amount  of  $1,026,489.29  to  the  city  of 
Minot  as  authorized  in  section  209  of  the 
Act  entitled  "Making  Continuing 
Appropriations  for  the  Fiscal  Year 
Ending  September  30, 1988.  and  for 
Other  Purposes,"  Pub.  L.  100-202.  This 
relief  is  sought  as  a  result  of  the 
deauthorization  in  the  Garrison 
Diversion  Unit  Reformulation  Act  of 
1986  of  the  Velva  Canal. 

17.  City  of  Dickinson,  North  Dakota: 
Cancellation  of  Contract  No.  9-07-60- 
WR052  pursuant  to  the  Act  entitled. 
"Making  Continuing  Appropriations  for 
the  Fiscal  Year  Ending  September  30, 
1988,  and  for  Other  Purposes,"  Pub.  L 
100-202.  The  contract  will  be  replaced 
with  a  new  contract  for  the  repayment 
of  $1,625,000  over  a  period  of  40  years  at 
7.21  percent  and  payment  of  operation, 
maintenace,  and  replacement  costs. 

18.  West  Bench  ID,  SRPA: 
Amendatory  contract  to  extend  the 
repayment  period  by  12  years  by  giving 
the  district  the  maximum  repayment 
term  of  40  years  allowed  under  the 
contract. 

Opportunity  for  public  participation 
and  receipt  of  comments  on  contract 
proposals  will  be  facilitated  by 
adherence  to  the  following  procedures: 

(1)  Only  persons  authorized  to  act  on 
behalf  of  the  contracting  entities  may 
negotiate  the  terms  and  conditions  of  a 
specific  contract  proposal. 

(2)  Advance  notice  of  meetings  or 
hearings  will  be  furnished  to  those 
parties  that  have  made  a  timely  written 
request  for  such  notice  to  the 
appropriate  regional  or  project  of  the 
Bureau  of  Reclamation. 

(3)  All  written  correspondence 
regarding  proposed  contracts  will  be 
made  available  to  the  general  public 
pursuant  to  the  terms  and  procedures  of 
the  Freedom  of  Information  Act  (80  Stat. 
383),  as  amended. 

(4)  Written  comments  on  a  proposed 
contract  or  contract  action  must  be 
submitted  to  the  appropriate  Bureau  of 
Reclamation  officials  at  locations  and 
within  the  time  limits  set  forth  in  the 
advance  public  notices. 

(5)  All  written  comments  received  and 
testimony  presented  at  any  public 
hearings  will  be  reviewed  and 
summarized  by  the  appropriate  regional 


office  for  use  by  the  contract  approving 
authority. 

(6)  Copies  of  specific  proposed 
contracts  may  be  obtained  from  the 
appropriate  Regional  Director  or  his 
designated  public  contact  as  they 
become  available  for  review  and 
comment. 

(7)  In  the  event  modifications  are 
made  in  the  form  of  proposed  contract, 
the  appropriate  Regional  Director  shall 
determine  whether  republication  of  the 
notice  and/or  extension  of  the  60-day 
comment  period  is  necessary. 

Factors  which  shall  be  considered  in 
making  such  a  determination  shall 
include,  but  are  not  limited  to:  (i)  The 
significance  of  the  impacts(8]  of  the 
modification,  and  (ii)  the  pubUc  interest 
which  has  been  expressed  over  the 
course  of  the  negotiations.  As  a 
minimum,  the  Regional  Director  shall 
furnish  revised  contracts  to  all  parties 
who  requested  the  contract  in  response 
to  the  initial  public  notice. 

Date:  April  26, 1988. 
C  Dale  Duvall. 

Commissioner  of  Reclamation. 

[FR  Doc  88-9727  Filed  5-3-88;  8:45  am] 
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National  Park  Service 

Availability  of  Plan  of  Operations  and 
Environmentai  Assessment  Mesquite 
Pipeline  Project;  Chevron  Pipe  Une 
Co^  Big  Thicket  National  Preserve,  TX 

Notice  is  hereby  given  in  accordance 
with  S  9.52(b)  of  Title  36  of  the  Code  of 
Federal  Regulations  that  the  National 
Park  Service  has  received  from  Chevron 
Pipe  Line  Company  a  Plan  of  Operations 
for  the  Mesquite  Pipeline  Project.  The 
proposal  involves  the  installation  of  a 
new  12-inch  gasoline/diesel  pipeline 
within  an  existing  right-of-way  across 
the  Little  Pine  Island  Bayou  Corridor 
and  Lance  Rosier  Units  of  Big  Thicket 
National  Preserve,  Texas. 

The  Plan  of  Operations  and 
Enviroiunental  Assessment  are 
available  for  public  review  and 
comment  for  a  period  of  30  days  from 
the  publication  date  of  this  notice  in  the 
Office  of  Superintendent,  Big  Thicket 
National  Preserve,  3785  Milam, 
Beaumont.  Texas;  and  the  Southwest 
Regional  Office.  National  Park  Service. 
1220  South  St.  Francis  Drive.  Room  346. 
Santa  Fe,  New  Mexico.  Copies  are 
available  from  the  Southwest  Regional 
Office,  P.O.  Box  728,  Santa  Fe,  New 
Mexico  87504-0728,  and  will  be  sent 
upon  request. 


Dated:  April  22, 1988. 
Dooald  A.  Dayton, 

Acting  Regional  Director,  Southwest  Region. 
[FR  Doc  88-8922  Filed  S-»-88:  8:45  am] 

MLUNQ  COOe  4910-7»-M 


Delta  Regk>n  Preservation 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Delta  Region 
Preservation  Commission  will  be  held  at 
7:00  p.m..  CST,  on  May  10. 1988,  at  the 
University  of  New  Orleans,  University 
Center,  Room  125,  New  Orleans, 
Louisiana. 

The  Delta  Region  Preservation 
Commission  was  established  pursuant 
to  Pub.  L  92-265,  section  907(a)  to 
advise  the  Secretary  of  the  Interior  in 
the  selection  of  sites  for  inclusion  in 
Jean  Lafitte  National  Historic  Park,  and 
in  itie  implementation  and  development 
of  a  general  management  plan  and  a 
comprehensive  interpretive  program  of 
the  natural,  historic,  and  cultural 
resources  of  the  Region. 

The  matters  to  be  discussed  at  this 
meeting  include: 

— ^Update  Enviroiunental  Education 

Center/Barataria  Unit 
— Update  Chalmette  Interpretive 

Programs/three  operational  units 
— ^Land  Acquisition/Barataria  Unit 
— Update  German  Culture  Center 
— New  business 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accoRunodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come-first 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  the 
Superintendent,  Jean  Lafitte  National 
Historic  Park. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
M.  Ann  Belkov,  Superintendent,  Jean 
Lafitte  National  Historical  Park. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
M.  Ann  Belkov,  Superintendent,  Jean 
Lafitte  National  Historical  Park.  U.S 
Customs  House,  423  Canal  Street,  Room 
210,  New  Orleans,  Louisiana  70130-2341, 
telephone  504/589-3882.  Minutes  of  the 
meeting  will  be  available  for  public 
inspection  four  weeks  after  the  meeting 
at  ^e  office  of  Jean  Lafitte  National 
Historical  Park. 
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Dated:  April  29, 198a 
John  E.  Cook. 

Regional  Director,  Southwest  Region. 
[FR  Doc.  88-9919  Filed  5^3-^8: 8:45  am] 

MUJNG  CODE  4310-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

Agency  Form  Submitted  for  0MB 
Review 


kmll 


AOEMCV:  United  States  Intemat 
Trade  Commission. 
action:  In  accordance  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  Chapter  35),  the 
Commission  has  submitted  a  proposal 
for  the  revision  of  questionnaires  to  the 
OiEioe  of  Management  and  Budget  for 
review. 

Purpose  of  Information  Collection: 
The  revised  forms  are  for  use  bj  ylie  , 
Commission  In  cormection  with 
investigation  No.  332-209,  Competitive 
Conditions  in  the  Steel  Industry  and 
Industry  Efforts  to  Adjust  and 
Modernize,  instituted  under  the 
authority  of  section  332(g)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1332(g)]. 

Summary  of  Proposals: 

(1)  Nmnber  of  fonns  submitted:  Two 

(2)  Tide  of  form:  Annual  Surveys 
Concerning  Competitive  Conditioas  in 
the  Steel  Industry  and  Industry  Efforts 
to  Adjust  and  Modemize- 
Questionnaires  for  U.S.  Pioducets  and 
Imports  I 

(3)  Type  of  request:  Revision  ' 

(4)  Frequency  of  use:  Annual,  through 
1989 

(5)  Description  of  respondents:  Firms 
which  produce  or  import  carbon  and 
alloy  steel  products 

(6)  Estimated  annual  nmnber  of     I 
respondents:  350 

(7]  Estimated  total  nmnber  of  hours  to 

complete  the  forms:  7,250 
(8)  Information  obtained  from  the  form 
that  qualifies  as  confidential  business 
information  will  be  so  treated  by  the 
Cmmnission  and  not  disclosed  in  a 
manner  that  would  reveal  the 
individual  operations  of  a  firm. 
Additional  Information  or  Comment: 
Copies  of  the  revised  form  and 
supporting  documents  may  be  obtained 
from  Mark  Paulson  (USITC,  tel.  no.  202 
252-1432).  Comments  about  Uie 
proposals  should  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  (OMB).  Washington.  DC  20S03. 
Attention:  Frandne  Picoult.  Desk  Officer 
for  the  U.S.  International  Trade 
Commission.  If  you  anticipate 
commenting  on  a  form  but  find  that  time 


to  prepare  conunents  will  prevent  yon 
from  submitting  them  promptly  you 
should  advise  ONffl  of  your  intent  at 
soon  as  possible.  Ms.  Piooult's  telephone 
number  is  (202)  385-7340.  Copies  of  any 
comments  should  be  provided  to 
Charles  Ervin  [U.S.  International  Trade 
Commission,  500  E  Sfreet  SW., 
Washington,  DC  20436). 

Hearing  impaired  individuals  are 
advised  that  information  on  diis  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  252-1810. 

By  order  of  the  Commission. 

Isaued:  April  29, 1988. 
Kennedi  S.  Mason. 
Secretary. 
[FR  Doc.  88-0923  Filed  &-^-88:  &45  am] 


[Invsstigatlens  No*.  73l>TA-395  and  3M 
(FiaaO] 

Granular  PdytetraffcioroethyieiM 
Resin  From  Italy  and  Japan 

agency:  United  States  International 
Trade  Commission. 

action:  Institution  of  final  antidumping 
investigations  and  scheduling  of  a 
hearing  to  be  held  in  connection  with 
the  investigations. 

summary:  The  Commission  hereby  gives 
notice  of  the  institntion  of  fmal 
antidumping  investigations  Nos.  731- 
TA-385  and  388  (Fmal)  under  section 
735(b]  of  the  Tariff  Act  of  1930  (19  U.S.C. 
lfi73d(b))  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  estaUishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Italy  and  Japan  of  granular 
polytetrafluoroethylene  resin  (hereafter 
granular  PTFE),'  whether  filled  or 
unfilled,  provided  for  in  item  445.54  of 
the  Tariff  Schedules  of  the  United 
States,  that  have  been  found  by  the 
Department  of  Commerce,  in 
preliminary  determinations,  to  be  sold  in 
the  United  States  at  less  than  fair  value 
(LTFV).  Unless  the  investigations  are 
extended.  Commerce  will  make  its  final 
LTFV  determinations  on  or  before  June 
28, 1988,  and  the  Commission  wili  make 
its  final  injury  determinations  by  August 
16, 1988  (see  sections  735(a)  and  735(b) 
of  the  act  (19  U5.C.  1673d(a)  and 
1673(b;)). 

For  further  information  concerning  the 
conduct  ci  these  investigations,  hearing 
procedures,  and  rules  of  general 


'  Imports  of  PTFE  fine  powden  and  FTFE 
aqueoua  diipemoaa  are  sot  covered  by  theee 
investigations. 


aiqilicatioa.  consult  the  Costoiission's 
Rides  of  Practice  and  I¥oceduie.  Part 
207,  Sobparts  A  and  C  (10  CFR  Part  207), 
and  Part  201.  SulY>art8  A  duoi^h  E  (IB 
CFR  Part  201). 

wffeciwrt  oare  April  lO.  1888. 

FOn  FUVTNER  IMFOfWATION  CONTACIS 

Jonathan  Seiger  (202-252-1177),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1809.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  2Q2-252-100a 

SUPPLEMENTARY  INFORMATION: 

Background.  These  investigations  are 
being  instituted  as  a  result  of  affirmative 
preliminary  determinations  by  the 
Department  of  Commerce  that  imports 
of  granular  PTFE  from  Italy  and  Japan 
are  being  sold  in  the  United  States  at 
LTFV  within  the  meaning  of  section  731 
of  die  Act  (19  U.Si:.  1673).  The 
investigations  were  requested  in  a 
petition  filed  on  November  0, 1967,  by 
E.I.  DuPont  de  Nemours  A  Company. 
Inc.,  Wilmington.  Delaware. 

In  response  to  that  petition  die 
Commission  conducted  preliminary 
antidumping  investigations  and,  on  the 
basis  of  information  developed  during 
the  course  of  those  investigations, 
determined  that  there  was  a  reasonable 
indication  that  an  industry  in  the  United 
States  was  materially  injured  by  reason 
of  imports  of  die  subject  merchandise 
(52  FR  49209,  December  30, 1987). 

Participation  in  the  investigations. 
Persons  wishing  to  participate  in  these 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  rules  (19 
CFR  201.11).  not  later  dian  twenty-one 
(21)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  Any  entry 
of  appearance  filed  after  this  date  will 
be  referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  ^lown  by  the 
person  desiring  to  file  the  entry. 

Service  list  Pursuant  to  S  201.11(d)  of 
the  Commission's  rules  (19  CFR 
201.11(d)),  th6  Secretary  iii'llplrepar6''a 
service  liJat  containiaig  the  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  these 
investigations  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 
In  accordance  with  SS  201.16(c)  and 
207.3  of  die  rules  (19  CFR  201.16(c)  and 


207.3).  each  document  filed  by  a  party  to 
the  investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  the  service  list),  and  a 
certificate  of  service  must  accompany 
the  document.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Staff  report  A  public  version  of  the 
prehearing  staff  report  in  these 
investigations  will  be  placed  in  the 
public  record  on  June  27, 1988,  pursuant 
to  S  207.21  of  the  Commission's  rules  (19 
CFR  207.21). 

Hearing.  The  Commission  will  hold  a 
hearing  in  connection  with  these 
investigations  beginning  at  9:30  a.m.  on 
July  13, 1988,  at  die  U.S.  International 
trade  Commission  Building,  500  E  Street 
SW.,  Washington.  DC.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  not  later  than  the  close  of 
business  (5:15  p.m.)  on  July  1. 1988.  All 
persons  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  file  prehearing  briefs  and  attend 
a  prehearing  conference  to  be  held  at 
9:30  a.m.  on  July  6, 1988,  in  the  Main 
Hearing  Room  of  the  U.S.  International 
Trade  Commission  Building.  The 
deadline  for  filing  prehearing  briefs  is 
July  7, 1988. 

Testimony  at  the  public  hearing  is 
gbvemed  by  §  207.23  of  the 
Commission's  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonconfidential  summary  and  analysis 
of  material  contained  in  prehearing 
briefs  and  to  information  not  available 
at  the  time  the  prehearing  brief  was 
submitted.  Any  written  materials 
submitted  at  the  hearing  must  be  filed  in 
accordance  with  the  procedures 
described  below  and  any  confidential 
materials  must  be  submitted  at  least 
three  (3)  working  days  prior  to  the 
hjearing  (see  S  201.6(b)(2)  of  die 
Commission's  rules  (19  CFR  201.6(b)(2]]). 

Written  submissions.  All  legal 
arguments,  economic  analyses,  and 
factual  materials  relevant  to  the  public 
hearing  should  be  included  in  prehearing 
briefs  in  accordance  with  S  207.22  of  the 
Commission's  rules  (19  CFR  207.22). 
Posthearing  briefs  must  conform  with 
die  provisions  of  S  207.24  (19  CFR 
207.24)  and  must  be  submitted  not  later 
than  the  close  of  business  on  July  20, 
1988.  In  addition,  any  person  who  has 
not  entered  an  appearance  as  a  party  to 
the  investigations  may  submit  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigations  on  or  before 
July  2a  198& 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  S  201.8  of  the 


Commission's  rules  (19  CFR  201.8).  All 
written  submissions  except  for 
confidential  business  data  will  be 
available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  section  201.6  of 
the  Commission's  rules  (19  CFR  201.6). 

Autbority:  These  investigations  are  being 
conducted  under,  authority  of  the  Tariff  Act  of 
1930,  title  VII.  This  notice  is  published 
pursuant  to  section  207.20  of  the 
Conunission's  rules  (19  CFR  207.20). 

By  order  of  the  Commission. 

Issued:  April  26. 1988. 
[FR  Doc.  88-^20  Filed  5-3-88:  8:45  am] 

SILUNO  COOC  TOIO-OMI 


Ilnvestigatlon  Na  337-TA-266] 

Certain  RedosaUe  Plastic  Bags  and 
Tubing;  issuance  of  Exclusion  Order 

agency:  U.S.  International  Trade 
Commission. 

action:  The  Commission  has 
determined  to  issue  a  general  exclusion 
order  in  the  above-captioned 
investigation. 

Autfiority:  The  authority  for  the 
Commission's  action  is  contained  in  section 
337  of  the  Tariff  Act  of  1930  (19  U.S.C.  §  1337) 
and  in  §§  210.53-210.58  of  the  Commission's 
Rules  of  Practice  and  Procedure  (19  CFR 
§210.53-.58).         \ 

summary:  Having  determined  diat  die 
issues  of  remedy,  the  public  interest, 
and  bonding  are  properly  before  the 
Commission,  and  having  examined  the 
written  submissions  filed  on  remedy,  the 
public  interest,  and  bonding,  as  well  as 
those  portions  of  the  record  relating  to 
those  issues,  the  Commission  has 
determined  to  issue  a  general  exclusion 
order  prohibiting  entry  into  the  United 
States,  except  under  license,  of:  (1) 
Reclosable  plastic  bags  and  tubing 
manufactured  according  to  a  process 
which,  it  practiced  in  the  United  States, 
would  infringe  claims  1.  3, 4,  or  5  of  U.S. 
Letters  Patent  3,945,872.  and  (2) 
reclosable  plastic  bags  and  tubing  which 
infringe  U.S.  Trademark  Regisfration  No. 
946,120. 

The  Commission  has  further 
determined  that  the  public  interest 
factors  enumerated  in  section  337(d)  (19 
U.S.C.  1337(d))  do  not  preclude  issuance 


of  the  aforementioned  general  exclusion 
order  and  that  the  bond  during  the 
Presidential  review  period  should  be  in 
the  amount  of  460  percent  of  the  entered 
value  of  the  articles  concerned. 

FOR  FURTHER  INFORMATION  CONTACT 

Paul  R.  Bardos,  Esq.,  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  telephone  202-252- 
1102. 

supplementary  information:  On 

March  25, 1987,  Minigrip,  Inc.  filed  a 
complaint  and  a  motion  for  temporary 
relief  under  section  337,  alleging  a 
violation  of  section  337  in  the  unlawful 
importation  and  sale  of  certain 
reclosable  plastic  bags  and  tubing 
manufactured  abroad  according  to  a 
process  which,  if  practiced  in  the  United 
States,  would  infringe  claims  1-5  of  U.S. 
Letters  Patent  3,945,872  and  bearing  a 
color  line  mark  infringing  U.S. 
Trademark  Registration  No.  946,120,  the 
effect  or  tendency  of  which  is  to  destroy 
or  substantially  injure  an  industry, 
efficiendy  and  economically  operated, 
in  the  United  States. 

The  Commission  instituted  an 
investigation  and  named  20  firms  as 
respondents.  Two  firms  were  later 
added  as  respondents.  On  November  30, 

1987,  the  Commission  issued  a 
temporary  exclusion  order. 
Subsequendy,  eight  respondents  were 
terminated  from  the  investigation  on  the 
basis  of  a  setdement  agreement,  and  12 
respondents  were  held  in  default.  On 
January  29, 1988,  the  presiding 
administrative  law  judge  issued  an 
initial  determination  (ID)  finding  a 
violation  of  section  337.  On  March  16, 

1988,  the  Commission  issued  a  notice  of 
nonreview  of  the  ID.  The  parties  and 
interested  members  of  the  public  were 
requested  to  file  briefs  on  remedy,  the 
public  interest,  and  bonding.  Notice  of 
the  Commission's  decision  not  to  review 
the  ID  was  published  in  the  Federal 
Register,  53  FR  9495  (March  23. 1988]. 
Complainant,  the  Commission 
investigative  attorney,  and  two 
nonparties  submitted  briefs.  No  other 
submissions  were  received. 

Copies  of  the  Commission's  Order,  the 
Commission  Opinion  in  support  thereof, 
and  all  other  nonconfidential  documents 
filed  in  connection  with  this 
investigation  are  avaUable  for 
inspection  during  official  buiness  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436,  telephone  202- 
252-1000.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  can  be  obtained  by  contacting 
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the  Comminion't  TDD  tenninal  an  202- 
252-1805. 

By  OTtlOT  Of  oW  C0IQIXn9810IL 

Issued:  April  29, 1988. 
Kenneth  R.  Mason, 
Secretary. 
(FR  Doc.  88-4921  Filed  5-3-88;  8:45  am] 

MLUNGCOOE  TBM  M  II 

JUSTICE  DEPARTIIENT 

Organttatton,  Functtons  and  Anthortty 
Deiagattoni,  Spaciai  Counael  lor 
Inuni^'B'ton-llaiafad  Unfair  Efl>piOQ^ant 


agency:  Office  of  Special  Ck)unsel  for 
Immigratioa  Related  Unfair  Emploment 
Practices,  DO]. 
actmm:  Notice. 


;  Notice  is  hereby  given  of  the 
interim  agreement  between  tiie  Equal 
EmpJoyment  Opportunity  Commission 
and  the  Office  of  Special  Counsel  for 
Immigration  Related  Unfair  Employment 
Practices  appointing  each  agency  as  the 
agent  of  the  other  to  receire 
discrimination  charge*  under  Title  VH  of 
the  Civil  Rights  Act  of  1064  (42  U.S£: 
2000e  et  seq.)  and  section  102  of  tlte 
Isinu^-atioa  Reform  aod  Control  Act  oi 
1986  (8  U.S.C.  1324b).  Hie  purpose  of 
this  agreement  is  to  prevent  any  loss  of 
rights  arisii^  bom  the  operation  of  a 
filing  deadline  against  an  individuai  or 
entity  who  has  mistakenly  filed  a  charge 
with  the  wrong  ageiu^. 

FOR  FURTHER  WRMMMTIOM  COMTACn 

Lawrence  ].  Siskiod.  Special  Counaei 
Office  of  fecial  Counael  for 
Immigratkn  Related  Unfair  &nploynieat 
IVactices.  U.S.  Department  of  Justice. 
P.O.  Box  654ga  Washington.  DC  20035- 
5490:  (800)  255-7688  (toll  fieej  or  {20Z) 
653-S121  (Voice)  or  (202)  653-^710  (TDD 
number  for  the  hearing  impaired);  or 
Daniel  Echavarren,  Attorney,  Office  of 
Special  Counsel,  (800)  255-7688  (toll 
free)  <v  (202)  853-6260  (Voice)  or  (202) 
653-5710  (TDD).  At  the  Equal 
Employment  Opportunity  Commiasion 
(EEOC).  contact  Irene  L  Hill.  Assistant 
Legal  Counsel  ibr  Coordination.  Office 
of  L^al  Counsel.  EEOC  2401  E  SL.  NW.. 
Was&agton.  DC,  20507;  (202)  634-7581 
(Voice)  or  (202)  634-7057  (TDD). 
SUPPLEMENTARY  INFORMATION: 
Interim  AjriiiMt  Betiweea  the  EqjMal 

tlie  OfBce  «f  Sfwdal  Counsel  f«r  Jmmigralion 
Related  Unfair  Emplo>yneBt  Practices 

The  Equal  Enployment  Opportiuiiiy 
ConuBisaion  (EEOCl,  under  Title  VH  of  dbie 
Civil  Rights  Act  of  1964,  as  amended,  has 
jurisdication  to  process  certain  charges  of 
employment  discrimination  on  the  basis  of 
national  origin.  The  Office  of  Special  Counsel 
for  Immigration  Related  Unfair  Employment 


PrartioM  Iheratoaftg.  "Spedal  C—saT}  of 
the  DepartiMni  flf  foatiee.  aader  I  na  of  the 
Immigratian  Befeni  awl  Coatral  Act  ofiaw, 
has  iucifldictiaa  to  proceaa  certain  otfaer 
charges  of  employsient  rijacriminatjon  on  the 
bases  of  national  origin  or  citizenship  status. 
The  purpose  of  this  Interim  Agreement 
between  the  EEOC  and  the  Special  Counsel 
is  to  prevent  any  loss  of  rights  arising  from 
the  operation  of  a  fiSng  deadline  against  a 
party  who  has  mistakenl]r  filed  a  ckange  with 
the  trroog  afeocjr. 

The  EEOC  and  the  Special  Cowwel  hefeby 
appoint  each  other  as  their  respective  ageots 
for  the  purposes  of  the  receipt  of  r.haiys  and 
satisfaction  of  the  time  limits  for  filing  of 
charges.  To  ensure  that  filing  deadlines  are 
satisfied,  each  agency  will  accurately  record 
the  date  of  receipt  of  charges  and  noti^  the 
other  ageocy  of  (he  date  of  receipt  whoi 
relerring  a  charge. 

This  loterim  Agreeiaeat  wili  remain  in 
force  pending  coinpietiaD  of  the  nc^gotiationa 
on  a  Hnal  Memorandum  of  UBderstandiqg 
between  the  EEOC  and  the  Spedai  Counsel. 

The  Equal  Employment  C^iportunity 
Commission. 

By: 
Clarence  Thomas, 
Chairman. 

Dated:  April  1.  IflSa 

The  Office  of  Special  Counsel  for 
InuRigration  Related  Unfair  Bnyloynient 
Practices. 

By: 
Lawrence  J.  Sisklnd, 
Special  Counsel 

Dated:  April  B,  1988. 
Lawrence  ].  Siskind. 

Special  Counsel,  Office  of  Special  Couaselfor 
Jmmigralioa  Related  Unfair  Eatployiaenl 
Practices. 
(FR  Doc.  8»4ia67  Filed  5-a-8S:  8:45  ami 


NATIONAL  FOUNDATION  CM  THE 
ARTS  AND  THE  HUyANTTIES 

Huraanlttes  Panatj  MaathiQ 

agency:  National  Endowment  for  the 
Humanities. 

action:  Notice  of  meeting*. 

stmMARv:  Pursuant  to  the  provisions  of 
the  Advisory  Cosunittee  Act  (Pub.  L.  92- 
463,  as  amended),  notice  is  hereby  given 
that  the  fallowing  meetings  of  the 
Humanities  Panel  will  be  held  at  the  Old 
Post  Office.  1100  Peonsylvania  Avenue 
NW..  Washington,  DC  2050& 


FORPURTNERtI 
Stephen  ].  McCieary,  Advisofy 
Committee  Management  Officer, 
National  Endowment  for  the 
Humanities,  Washington,  DC  20506; 
telephone  202/788-0322. 

SUPPLaKMTARY  MPORMATION:  The 

proposed  meetings  are  for  the  puipose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications  for 


financial  aaaistance  onder  the  Nationai 
Foundation  cm  the  Aits  and  tlie 
Humanities  Act  of  1966,  as  amended, 
including  discussion  of  mfonnation 
given  io  confidence  to  the  agency  by 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  l^de  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  (2)  information  of  a 
personal  nature  the  diaclosore  of  whldi 
would  ctmstitute  a  clearly  unwarranted 
invasion  of  personal  privacy:  or  (3) 
information  the  disclosure  of  whidi 
would  significantly  frustrate 
implementation  of  proposed  agency 
action,  pursuant  to  auAority  granted  me 
by  the  Chairman's  Delegation  of 
Authority  to  Close  Advisory  Committee 
Meetings,  dated  January  15, 1978, 1  have 
determined  that  these  meetiiigs  wiS  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4).  (6)  and  (g)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 
l.:3aterMay2ai98& 

Tiaier  8:00  a.m.  to  4:30  p.m. 
RoooL-SlS. 

Program:  Has  meeting  will  review 
applications  in  literature. 
Philosophy  and  Arts  in  the  Regrants 
Pro^ama,  submitted  to  the  Division 
of  Research  Programs,  for  projects 
beginning  after  October  1, 1988. 

2.  Date:  May  20, 1988. 

Time:  8:30  a.m.  to  5:00  p.m. 

Rooav  430. 

Program:  The  panel  will  oonvene  to 
consult  and  advise  the  NEH  on 
issues  concerning  Interpretive 
exhibitions  In  art  auiseums  and  the 
academy,  submitted  to  the  Division 
of  General  Programs,  for  projects 
begiiming  after  October  1886. 

3.Z7ote.-May23,1988. 

Tfine:  9i)0  «.m.  to  4:30  p  jn. 

Room:  315. 

Program:  This  panel  will  review 
applications  in  History,  Political 
Theory,  and  Archaeology, 
submitted  to  the  Division  of 
Research  Prpgrama.  for  projects 
beginning  after  October  1, 1966. 

4.  Date.- May  27. 1088. 

Time:  6:30  a.m.  to  5:00  p.m. 
Room:  430. 

Program:  This  meeting  will  review 
Texts/Publication  Subvention 
applications  in  the  field  of  history, 
submitted  to  the  Division  of 
Research  Programs,  for  proiects 
beginning  after  October  1. 198& 
StaptHB  |.  MoCIeny, 

Adriaory  Committee  Management  Officer. 
[FR  Doc  88-9861  Filed  S-3-a8;  •:4S  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

^IwaaMy  Hottoa  Applications  and 
AmandRMnta  to  QpaiaMnf  Ucansaa 
Invohring  No  SignlflcaRt  I 
Cor 


I.  Background 

Pursuant  to  PuWic  Law  (P.L.)  97-415, 
the  Nuclear  Regulatory  Commission  (the 
Commission)  is  piiMishing  this  regular 
biweekly  notice.  P.L  97-415  revised 
section  189  of  die  Atomic  Energy  Act  of 
1954,  as  amended  (die  Act),  to  require 
the  Conmiission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  tmder  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  oonsido-ation,  notwithtrtanding 
the  pendency  before  the  Commission  of 
a  reqoest  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issaed  from  Aptil  11, 
1988  through  April  22. 19te.  Ihe  last 
biwreekly  notice  was  published  on  April 
20, 1968  (53  FR  13010). 

NOTICE  OF  CONSIDERATION  OF 
ISSUANCE  OF  AMENDMENT  TO 
FACnJTY  OPERATING  UCENSE  AND 
FtoPOSED  NO  SI(94IFICANT 
HAZARDS  CONSIDERATION 
DETERMINATION  AND 
OPPORTUNITY  FOR  HEARING 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  haxards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facihty  in  aooordance  with  the  proposed 
amendments  would  not  (1)  invcjve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previoualy 
eyahiated:  or  (2)  create  the  possibility  of 
a  new  or  diCCerent  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  Ihe  basis  fat  this 
proposed  detennination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determinatkn 


unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Procedures 
Branch.  Division  of  Rules  and  Recoixis, 
Office  of  Administration  and  Resource 
Management  U.S.  Nuclear  Regulatory 
Commission,  Waahtngton.  DC  20SS5. 
and  should  die  the  publication  date  and 
page  number  of  this  Fedscal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  4000.  Maryland 
National  Bank  Buikltng.  7735  Old 
Georgetown  Road.  Belfaesda.  Maryland 
from  8:15  ajn.  to  ScOO  pjn.  Copies  of 
written  comments  received  may  be 
examined  at  die  NRC  Pablic  Document 
Room,  1717  H  Street  NW.,  WaaUngtoa 
DC  The  fibog  of  requests  for  hearing 
and  petitions  for  leave  to  intovene  is 
discussed  below. 

By  June  3, 1988  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervoie.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order^ 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affet^ed  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
witii  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceedii\g;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
sut^ect  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 


Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  virhich  must  include  a  list  of 
die  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
eadi  contention  set  forth  with 
reasoirable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result  for 
example,  in  derating  or  shutdown  of  the 
facihty,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  die  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
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public  and  State  commenta  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention:    j 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington.  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (600)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message       i 
addressed  to  [Project  Director):       i 
petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General      | 
Coimsel-White  Flint,  U.S.  Nuclear   | 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l)(i^(v)  and  2.714(d). 

For  fivther  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington.  DC  and  at  the  local  public 
document  room  for  the  particular  facility 
involved. 

Arizona  Public  Service  Company,  et  al. 
Docket  Na  STN  50-530.  Palo  Verda 
Nuclear  Generating  Station,  Unit  3, 
Maricopa  County.  Arizona 

Date  of  Amendment  Request-  April  7, 
1988 

Description  of  Amendment-  The 
proposed  amendment  would  modify  the 
Technical  Specifications  (Appendix  A  to 
Facility  Operating  License  No.  NPF-74. 
for  PVNGS,  Unit  3),  to  revise  Figure  3.1-1 
limits  on  the  Moderator  Temperature 


Coefficient  (MTC).  The  proposed 
amendment  would  increase  the  negative 
MTC  limit  from  -30  pcm/*  F  to  -35  pcm/' 
F. 

Basis  for  Pmposed  No  Significant 
Hazards  Consideration  Determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  Create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  hcensees  have  provided  a 
discussion  of  the  proposed  change  as  it 
relates  to  these  standards;  the 
discussion  is  presented  below. 

Standard  1  -  Involve  a  Significant 
Increase  in  the  Probability  or 
Consequences  of  an  Accident 
Previously  Evaluated 

The  proposed  change  will  not  increase 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  The  TS 
limit  is  set  by  the  steam  line  break 
design  basis  accident.  Since  the 
proposed  value  of  -35  pcm/*  F  is  the 
same  value  assumed  in  the  analysis,  tlie 
probabiUfy  or  consequences  of  an 
accident  previously  evaluated  will  not 
be  increased. 

Standard  2  -  Create  the  Possibility  of 
a  New  or  Different  Kind  of  Accident 
From  any  Accident  Previously 
Evaluated 

The  proposed  change  will  not  create 
the  possibiUty  of  a  new  or  different  kind 
of  accident  horn  any  accident  previously 
analyzed.  The  MTC  only  affects  core 
response,  therefore,  the  possibility  of  a 
new  or  different  kind  of  accident  bom 
any  previously  evaluated  will  not  be 
created. 

Standard  3  -  Involve  a  Significant 
Reduction  in  a  Margin  of  Safety 

The  proposed  change  will  not  reduce 
a  margin  of  safety  as  defined  in  the  TS. 
The  basis  for  the  MTC  limit  is  to  ensure 
that  the  assumptions  used  in  the  safety 
analyses  remain  valid  through  each  fuel 
cycle.  The  current  MTC  limit  of  -30  pcm/ 
*  F  in  the  Unit  3  TS  was  required  to 
compensate  for  the  as-built  safety 
injection  drain  line  configuration. 
SubsequenUy,  the  drain  lines  were 
reconfigured  so  that  the  MTC  limit  of  -35 
pcm/*  F  that  was  assumed  in  the  safety 
analyses  would  be  valid.  Therefore, 
increasing  the  MTC  limit  from  -30  pcm/* 
F  to  -35  pcm/*  F  does  not  reduce  the 


margin  of  safety  defined  in  the 
Techiical  Spedfications. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensees'  analysis. 

Accordingly,  the  Commission  has 
proposed  to  determine  that  the  above 
change  does  not  involve  a  significant 
hazeu'ds  consideration. 

Local  Public  Document  Room 
location:  Phoenix  Pubhc  Library, 
Business  and  Science  Division,  12  East 
McDowell  Road,  Phoenix,  Arizona  85004 

Attorney  for  licensees:  Mr.  Arthur  C. 
Gehr.  Snell  &  Wilmer,  3100  Valley 
Center,  Phoenix,  Arizona  85007. 

NRC  Project  Director.  George  W. 
Knighton 

Carolina  Power  ft  Light  Company, 
Docket  No.  50-261,  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2. 
Darlington  County,  South  Carolina 

Dates  of  amendment  request- 
November  26, 1986  and  October  21, 1987 

Brief  description  of  amendments:  In 
accordance  with  the  requirements  of  10 
CFR  73.55,  the  licensee  has  submitted  a 
proposed  amendment  to  the  Physical 
Security  Plan  for  the  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  2,  to  refiect 
recent  changes  to  that  regulation.  The 
proposed  amendment  would  change 
paragraph  3.F  of  Facility  Operating 
License  No.  DPR-23  to  add  a  new  license 
condition  to  Facility  Operating  License 
No.  DPR-23  to  require  compliance  with 
the  revised  plans. 

Basis  for  proposed  no  sigiuf leant 
hazards  consideration  determination: 
On  August  4, 1986  (51  FR  27817  and 
27822),  the  Nuclear  Regulatory 
Commission  amended  Part  73  of  its 
regulations,  "Physical  Protection  of 
Plants  and  Materials,"  to  clarify  plant 
security  requirements  to  afford  an 
increased  assurance  of  plant  safety.  The 
amended  regulations  required  that  each 
nuclear  reactor  power  licensee  submit 
proposed  amendments  to  its  security 
plan  to  implement  the  revised  provisions 
of  10  CFR  73.55.  The  hcensee  submitted 
its  revised  plan  on  November  26, 1986 
and  September  23, 1987,  to  satisfy  the 
requirements  of  the  amended 
regulations.  The  Commission  proposes 
to  amend  the  license  to  reference  the 
revised  plan. 

In  the  supplementary  materials 
accompanying  the  amended  regulations 
the  Commission  indicated  that  it  was 
amending  its  regulations  "to  provide  a 
more  safety  conscious  safeguards 
system  while  maintaining  the  current 
levels  of  protection"  and  that  the 
"Commission  believes  that  the 
clarification  and  refinement  of 


requirements  as  reflected  in  these 

amendments  is  [sic]  appropriate 
because  they  afford  an  increased 
assurance  of  plant  safety." 

The  Commission  has  provided 
guidance  concerning  the  appHcation  of 
the  criteria  for.determining  whether  or 
not  a  no  significant  hazards 
consideration  exists  by  providing 
certain  examples  of  actions  not  lUiely  to 
involve  significant  hazards 
considerations  and  examples  of  actions 
likely  to  involve  significant  hazards 
Y:onsiderations  (51  FR  7750).  One  of  the 
examples  of  actions  not  likely  to  involve 
significant  hazards  considerations  is 
example  (vii)  "a  change  to  conform  a 
license  to  changes  in  the  regulations, 
where  the  license  change  results  in  very 
minor  changes  to  facility  operations 
clearly  in  keeping  with  the  regulations." 
The  changes  in  this  case  fall  within  the 
scope  of  the  example.  For  the  foregoing 
reasons,  the  Commission  proposes  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library, 
•Home  and  Fifth  Avenues,  Hartsville, 
South  Carolina  29535 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel,  Carolina  Power  & 
Light  Company,  P.  O.  Box  1551  Raleigh, 
North  Carolina  27602  Street,  NW.. 
Washington.  DC  20037 

NRC  Project  Director:  Elinor  G. 
Adensam 

Commonwealth  Edison  Company, 
Docket  No.  50-237  and  50-249.  Dresden 
Nuclear  Power  Station.  Units  2  and  3, 
Grundy  County.  Illinois 

Date  of  amendment  request' 
November  26. 1986,  January  14, 1988 

Description  of  amendment  request-  In 
accordance  with  the  requirements  of  10 
CFR  73.55,  the  licensee  submitted  an 
amendment  to  the  Physical  Security 
Plan  for  the  Dresden  Nuclear  Power 
Station  to  reflect  recent  changes  to  this 
regulation.  The  proposed  amendment 
would  modify  paragraph  3.1  of 
Provisional  Operating  License  No.  DPR- 
19  for  Unit  No.  2  and  paragraph  3.H  of 
.Facihty  Operating  License  No.  DPR-25 
for  Unit  No.  3  to  require  compliance 
with  the  revised  plan. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  August  4, 1986  (51  FR  27817  and 
27822),  the  Nuclecu-  Regulatory 
Commission  amended  Part  73  of  its 
regulations,  "Physical  Protection  of 
Plants  and  Materials,"  to  clarify  plant 
security  requirements  to  afford  an 
■increased  assurance  of  plant  safety.  The 
amended  regulations  required  that  each 
nuclear  power  reactor  licensee  submit 


prpposed  amendments  to  its  security 
>plan  to  implement  the  revised  provisions 
of  10  CFR  73.55.  The  hcensee  submitted 
its  revised  plan  on  December  16, 1986, 
September  11. 1987,  to  satisfy  the 
requirements  of  the  amended 
regulations.  The  Commission  proposes 
to  amend  the  license  to  reference  the 
revised  plan. 

In  the  Supplementary  Materials 
accompanying  the  amended  regulations, 
the  Conmiission  indicated  that  it  was 
amending  its  regulations  "to  provide  a 
more  safety  conscious  safeguards 
system  while  maintaining  the  ciurent 
levels  of  protection"  and  that  the 
"Commission  believes  that  the 
clarification  and  refinement  of 
requirements  as  reflected  in  these 
amendment  is  appropriate  because  they 
afford  an  increased  assurance  of  plant 
safety." 

The  Commission  has  provided 
guidance  concerning  the  appUcation  of 
the  criteria  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  of  actions 
involving  no  significant  hazards 
considerations  and  examples  of  actions 
involving  significant  hazards 
considerations  (51  FR  7750).  One  of 
these  examples  of  actions  involving  no 
significant  hazards  considerations  is 
example  (vii)  "a  change  to  conform  a 
license  to  changes  in  the  regulations, 
where  the  license  change  results  in  very 
minor  changes  to  facility  operations 
clearly  in  keeping  with  the  regulations.' 
The  changes  in  this  case  fall  within  the 
scope  of  tiie  example.  For  the  foregoing 
reasons,  the  Commission  proposes  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Morris  Public  Library,  604 
Liberty  Street,  Morris,  Illinois  60450. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esq.,  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60603. 

NRC  Project  Director:  Daniel  R. 
Muller 

Commonwealth  Edison  Company. 
Docket  Nos.  50-254  and  50-265.  Quad 
Qties  Nuclear  Power  Station,  Units  1 
and  2.  Rock  Island  County.  Illinois 

Date  of  amendment  request-  March  28, 
1988 

Description  of  amendment  request- 
Pursuant  to  10  CFR  50.90. 
Commonwealth  Edison  Company 
(CECo,  the  licensee)  proposed  an 
amendment  of  FaciUty  Operating 
License  DPR-30  in  order  to  provide  for 
Cycle  10  operation  of  Quad  Cities 
Nuclear  Power  Station  (QCNPS).  Unit  2. 


The  Unit  2  Reload  9/Cycle  10 
replacement  reactor  fuel  is  of  the 
GE8X8EB  extended  bumup  fuel  design, 
which  has  several  different  mechanical 
and  nuclear  features  than  existing  Cycle 
9  fuel.  The  GE8X8EB  fuel  design,  as 
described  in  Topical  Report  NEDE- 
24011-P-A,  "General  Electric  Standard 
Application  for  Reactor  Fuel",  has  been 
reviewed  and  approved  by  the  NRC  for 
generic  applications  and  extended 
bumup  operations.  Utilization  of 
GE8X8EB  fuel  was  previously  approved 
for  QCNPS,  Unit  1,  and  other  non-CECo 
plants  (e.g.,  Fitzpatrick,  Peach  Bottom, 
Limerick,  and  Millstone). 

This  reload  was  performed  by 
General  Electric  (GE)  using  their  new 
advanced  computer  modeling  methods. 
These  new  methods  are  known  as  the 
GEMINI  methods  and  replace  the  old 
GENESIS  methods.  Furthermore,  the 
impact  of  the  new  fuel  type  upon 
Emergency  Core  Cooling  Systems 
(ECCS)  analysis  was  evaluated  with 
GE's  SAFER/GESTR-LOCA  metiiods 
rather  than  the  SAFE/REFLOOD  LOCA 
methods.  The  GEMINI  and  SAFER/ 
GESTR-LOCA  methods  were  also  used 
for  the  Unit  1  Cycle  10  reload. 

In  general,  the  proposed  license 
amendment  would  delete  a  certain 
hcense  condition  and  revise  the 
Technical  Specifications  (TS)  to 
incorporate  new  Cycle  10  reload  fuel 
operating  limits,  expand  operating 
domains  (including  operation  with 
equipment  out  of  service),  and  make 
editorial  corrections.  Similar  license  and 
TS  changes  have  already  been  issued 
for  Unit  1  (i.e.  Amendment  No.  103, 
dated  December  15, 1987).  These  TS 
changes  specifically  related  to  the  Unit  2 
Cycle  10  reload  fuel  operating  limits  and 
analyses,  as  derived  from  the  improved 
analytical  methodologies  mentioned 
above,  are  as  follows: 

1.  Incorporation  of  the  Cycle  10 
Minimum  Critical  Power  Ratio  (MCPR) 
limit  and  associated  20%  insertion  scram 
time 

2.  Addition  of  Maximum  Average 
Planar  Linear  Heat  Generation  Rate 
(MAPLHGR)  limits  for  the  reload  fiiel. 

3.  Addition  of  an  Linear  Heat 
Generation  Rate  (LHGR)  limit  specific  to 
Uie  GE8X8EB  fiiel. 

4.  Increasing  the  rod  block  monitor 
(RBM)  setpoint. 

5.  Reduction  of  the  MCPR  fiiel 
cladding  safety  limit  from  1.07  to  1.04  as 
generically  approved  by  the  NRC  for 
this  type  of  fuel. 

The  TS  changes  resulting  from 
analysis  performed  to  expand  the 
operating  region  and  allow  operation 
with  certain  equipment  out-of-service 
include: 
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6.  Changes  to  the  analyzed  operating 
region  to  include  increased  core  flow 
(ICF]  and  feedwater  lemperature 
reduction  (FTR). 

7.  Revision  of  the  Automatic  Pressure 
Relief  Subsystem  Technical 
Specification  to  require  action  only  after 
two  or  more  relief  valves  are  found  to  be 
inoperable. 

8.  Deletion  of  the  hcense  operating 
restriction  for  coastdown  to  40%  power 
and  coastdown  with  off-normal  FW 
heating. 

And  TS  changes  which  are 
administrative  or  editorial  in  nature 
include: 

9.  Updating  references  to  reflect  new 
analytical  methods  and  models  (e.g., 
GEMINI.  SAFER/GESTR-LOCA.  etc.) 

10.  Clarifying  the  Bases  for  the 
Automatic  Pressure  Relief  function. 

11.  Incorporating  Regulatory  Guide 
1.49  into  Bases  for  analyzing  rated 
thermal  power  conditions.  1 

Basis  for  proposed  no  significant  I 
hazards  consideration  determination: 
The  licensee's  reload  analysis  was   > 
performed  by  GE,  who  used  the 
advanced  GEMINI  licensing 
methodology  to  technically  justify  Cycle 
10  operation.  This  generic  methodology 
has  been  previously  reviewed  and 
considered  acceptable  by  the  NRC  staff. 
Also,  included  as  part  of  the  reload 
submittal  were  all  associated  transient 
and  accident  analyses  for  the  following 
Equipment  Out-of-Service  and  Extended 
Operating  Domain  operating  modes 
(EOOS/EOD):  increased  core  flow, 
feedwater  heaterfs)  out-of-service, 
feedwater  temperature  reduction,  refief 
valve  out-of-service,  and  single  loop 
operation.  All  core  wide  transients  and 
ECCS  analyses  were  performed  with  the 
most  restrictive  relief  valve  out-of- 
service  [RVOOS).  i.e..  the  Target  Rock 
S/RV.  Therefore,  the  reload  package  has 
incorporated  additional  changes  to 
allow  unrestricted  operation  with  only 
one  relief  valve  out-of-service. 

GE  has  also  reanalyzed  the  design 
basis  Loss  of  Coolant  Accident  (LOCA) 
event  at  QCNPS  with  an  improved 
ECCS  computer  code  package  called 
SAFER/GESTR-LOCA  Application 
Methodology.  Results  from  this  analysis 
of  postulated  plant  LOCAs  was 
provided  by  CECo  in  accordance  with 
NRC  requirements  to  demonstrate  that 
QCNPS  conforms  with  the  ECCS  and 
Peak  Cladding  Temperature  (PCT) 
acceptance  crit«ia  of  10  CFR  50.46  and 
Appendix  K.  As  such,  SAFER/GESTR- 
LOCA  Loss  of  Coolant  Analysis  (NEDC- 
31345P  dated  July  1987)  is  now 
considered  the  primary  ECCS  licensing 
basis  reference  for  QCNPS. 

The  Commission  has  provided 
standards  for  determining  whether  • 


significant  hazands  consideration  exists. 
As  stated  in  10  CFR  50.92(c),  a  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  wiUi  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  (2)  create  the  possibifity  of  a 
new  or  different  kind  of  accident  horn 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  Pursuant  with  10  CFR 
50.91(a),  the  licensee  has  provided  the 
following  evaluation  of  their  amendment 
application  addressing  these  three 
standards. 

CECo  has  evaluated  the  proposed 
Technical  Specifications  and  License 
Conditions  changes,  and  determined 
that  they  do  not  represent  a  significant 
hazards  consideration.  Based  on  the 
criteria  for  defining  a  significant  hazards 
consideration  established  in  10  CFR 
50.g2(c),  operation  of  QCNPS  Unit  2 
Cycle  10  in  accordance  with  the 
proposed  changes  will  not: 

1.  Involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  because  MCPR.  LHGR.  and 
MAPLHGR  core  operating  limits  are 
provided  to  establish  bounds  on  normal 
reactor  operations  which  ensure  core 
conditions  are  maintained  within  the 
assumptions  and  scope  of  accident 
analyses,  iiew  MAPLHGR  curves  and. 
LHGR  and  MCPR  limits  are  provided  for 
each  and  every  reload  to  accurately 
reflect  changes  in  the  reactor  fuel 
configuration.  Operation  within  these 
limits  will  assure  the  consequences  of 
ejected  transients  and  accidents  remain 
within  the  results  and  bounds  of  safety 
analyses.  MAPLHGR  and  MCPR  curves/ 
limits  were  generated  using 
aforementioned  analytical  methods 
previously  approved  by  the  NRC.  The 
LHGR  limit  for  GE8X8EB  fiiel  was 
calculated  using  the  GESTR- 
MECHANICAL  code  (a  fuel  rod  thermal- 
mechanical  performance  model 
considered  acceptable  by  the  NRC). 
Results  from  GESTR-MECHANICAL 
demonstrate  that  conq>li8nce  with  the 
new  LHGR  limit  (in  concert  with 
appropriate  MAPLHGR  curves)  will 
further  ensure  fuel  design  basis  criteria 
are  satisfied  for  GE8X8EB  fuel.  Cycle 
specific  rod  withdrawal  error  analysis 
conducted  by  GE,  demonstrates  the 
consequences  of  an  accident  are  not 
affected  by  an  increased  rod  block 
reading  of  108%.  Tliis  is  because  the 
resultant  event  MCPR,  as  bound  by  the 
proposed  MCFH  TS  limit,  and  LHGRs 
remain  within  the  design  basis. 
Furthennnre,  Core  Operating  Limits  and 
9SM.  setpoint  dianges  do  not  afi^ect  any 


physical  system  or  equipment  Which 
could  ino^ase  the  probability  of  an 
accident. 

Proposed  changes  to  increase  the 
allowable  operating  region  (i.e.  EOOS/^ 
EOD],  including  coastdown  to  20%  and 
coastdown  widi  off-normal  FW  heating, 
have  been  analjrzed  by  GE  (using  NRC 
approved  methods)  to  determine 
applicable  operating  restrictions  (MCPR, 
MAPLHGR).  GE  demonstrated  that  the 
consequences  of  changes  to  the 
allowable  operating  region  are  bound  by 
the  proposed  values  for  MCPR  and 
MAWJHGR.  Furthermore,  the  probability 
of  an  accident  is  not  increased  because 
operation  in  the  expanded  region  does 
not  significantly  alter  the  normal 
operation  of  the  equipment,  for  which 
failures  have  been  previously  analyzed. 
All  cycle  transient  and  LOCA  analyses 
were  performed  assuming  the  most 
hmiting  RVOOS. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
proposed  MCPR.  MAPLHGR,  and  LHGR 
limits,  and  RBM  setpoint  represent 
limitations  on  core  power  distribution 
which  do  not  directly  affect  the 
operation  or  function  of  any  system  or 
component.  Expanded  operating  regions 
(including  EOOS]  represent  changes  to 
the  core  power  and  flow  distribution, 
but  do  not  significantly  affect  the 
operation  or  function  of  any  system  or 
component.  Operating  limits  were 
established  by  analyses  to  bound  all 
combinations  of  specified  EOOS/EOD 
within  acceptable  analyzed  conditions 
to  ensure  fuel  integrity  and  ECCS 
criteria.  Consequently,  there  is  no 
significant  impact  on  or  addition  to  any 
system  or  equipment  whose  failure 
could  initiate  an  accident.  The  major 
component  affected  (i.e.,  by  ICF  and 
FTR)  is  the  recirculation  pumps  whose 
failiire  has  been  previously  analyzed. 
Also,  GE  assumed  operation  with  the 
most  limiting  reUef  valve  out-of-service 
in  the  transient  and  LOCA  anidyses. 
Therefore,  dus  condition  has  been 
analyzed  and  no  new  or  different 
accidents  are  created. 

3.  Involve  a  significant  reduction  in 
the  margin  of  safety  because  all  of  the 
proposed  changes  have  been  analyzed 
to  demonstrate  that  the  consequences  of 
transients  or  accidents  are  not  increased 
beyond  those  already  evaluated  and 
accepted  by  the  NRC  for  QCNPS. 
Fiulhermore,  the  fuel  used  in  Cycle  10  is 
very  similar  to  that  used  in  previous 
Unit  2  cycles  and  the  core  will  be 
operated  in  essentially  the  same 
manner. 

The  NRC  staff  has  reviewed  the 
licensee's  evaluation  related  to  the 


Cycle  10  changes  and  concurs  with  their 
conclusions.  In  addition,  the 
Commission  has  provided  guidance 
concerning  application  of  10  CFR  50.92 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
by  providing  certain  exanlples  (51  FR 
7751).  The  amendment  proposed  herein 
relating  to  Cycle  10  operation  is 
representative  of  example  (iii).  The 
specific  license  changes  are  associated 
with  a  reload,  where  no  fuel  assemblies 
significantly  different  from  those  foimd 
previously  acceptable  to  the  NRC  for  a 
previous  core  at  QCNPS  are  used,  no 
significant  changes  have  been  made  to 
the  acceptance  criteria  for  the  TS,  and 
the  methods  used  (although  changed 
from  the  previous  cycle)  have  been 
found  previously  acceptable  by  the  NRC 
staff.  Additonally,  the  administrative 
and  editorial  TS  changes  identified 
above  are  considered  representative  of 
example  (i),  which  is  defined  as  "a 
purely  administrative  change  to  TS;  for 
example,  a  change  to  achieve 
consistency  throughout  the  Technical 
Specifications,  correction  of  an  error,  or 
change  in  nomenclature." 

Therefore,  the  NRC  staff  proposes  to 
determine  that  this  amendment  request 
does  not  involve  significant  hazards 
considerations  based  upon  a 
preliminary  review  of  the  reload 
submittal,  the  licensee's  evaluation  of  no 
significant  hazards,  and  NRC  guidance. 

Local  Public  Document  Room 
location:  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon,  Illinois  61021. 

Attorney  for  licensee:  Michael  Miller, 
Esquire,  Sidley  and  Austin,  One  First 
National  Plaza,  Chicago,  Illinois  60603. 

NRC  Project  Director.  Daniel  R. 
MuUer 

Consumers  Power  Company.  Docket  No. 
50-155,  Big  Rock  Point  Plant,  Charlevoix 
County.  Michigan 

Date  of  amendment  request- 
December  2, 1988,  and  February  1, 1988. 

Description  of  amendment  request:  In 
accordance  with  the  requirements  of  10 
CFR  73.55,  the  licensee  submitted  an 
amendment  to  the  Physical  Security 
Plan  for  the  Big  Rock  Point  Plant  to 
reflect  recent  changes  to  that  regulation. 
The  proposed  amendment  would  modify 
paragraph  2.C.(5)  of  Facility  Operating 
License  No.  DPR-6  to  require  compliance 
with  the  revised  Plan. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  August  4, 1986  (51  FR  27817  and 
27822),  the  Nuclear  Regulatory 
Commission  amended  Part  73  of  its 
regulations,  "Physical  Protection  of 
Plants  and  Materials,"  to  clarify  plant 
security  requirements  to  afford  an 
increased  assurance  of  plant  safety.  The 


amended  regulations  required  that  each 
nuclear  power  reactor  licensee  submit 
proposed  amendments  to  its  security 
plan  to  implement  the  revised  provisions 
of  10  CFR  73.55.  The  licensee  submitted 
its  revised  plan  on  December  2. 1986, 
and  February  1, 1988,  to  satisfy  the 
requirements  of  the  amended 
regulations.  The  Commission  proposes 
to  amend  the  license  to  reference  the 
revised  plan. 

In  the  Supplementary  Materials 
accompanying  the  amended  regulations, 
the  Commission  indicated  that  it  was 
amending  its  regulations  "to  provide  a 
more  safety  conscious  saftjguards 
system  while  maintaining  ^^curreii 
levels  of  protection"  and  that  T 
"Commission  believes  that  the 
clarification  and  refinement  of 
requirements  as  reflected  in  these 
amendments  is  appropriate  because 
they  afford  an  increased  assurance  of 
plant  safety." 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  criteria  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  of  actions 
involving  no  significant  hazards 
considerations  and  examples  of  actions 
involving  significant  hazards 
considerations  (51  FR  7750).  One  of 
these  examples  of  actions  involving  no 
significant  hazards  considerations  is 
example  (vii)  "a  change  to  conform  a 
license  to  changes  in  the  regulations, 
where  the  license  change  results  in  very 
minor  changes  to  facility  operations 
clearly  in  keeping  with  the  regulations." 
The  changes  in  this  case  fall  within  the 
scope  pf  Uie  example.  For  the  foregoing 
reasons,  the  Commission  proposes  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  North  Central  Michigan 
College,  1515  Howard  Street  Petoskey, 
Michigan  49770. 

Attorney  for  licensee:  Judd  L  Bacon. 
Esquire,  Consumers  Power  Company, 
212  West  Michigan  Avenue.  Jackson. 
Michigan  49201. 

NRC  Project  Director  Martin  J. 
Virgilio. 

Consumers  Power  Company.  Docket  No. 
50-255.  Palisades  Plant.  Van  Buren 
County,  Michigan 

Date  of  amendment  request- 
December  2, 1986,  and  December  14. 
1987 

Description  of  amendment  request-  In 
accordance  with  the  requirements  of  10 
CFR  73.55,  the  licensee  submitted  an 
amendment  to  the  Hiysical  Security 
Plan  for  the  Palisades  Plant  to  reflect 
recent  changes  to  that  regulation.  The 


proposed  amendment  would  modify 
paragraph  3.F  of  Provisional  Operating 
License  No.  DPR-20  to  require 
compliance  with  the  revised  Plan. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  August  4, 1986  (51  FR  27817  and 
27822),  the  Nuclear  Regulatory 
Commission  amended  Part  73  of  its 
regulations,  "Physical  Protection  of 
PlantSvCind  Materials,"  to  clarify  plant 
seciirity  requirements  to  afford  an 
increased  assurance  of  plant  safety.  The 
amended  regulations  required  that  each 
nuclear  power  reactor  licensee  submit 
jlioposed  amendments  to  its  security 
plan  to  implement  the  revised  provisions 
of  10  CFR  73.55.  The  licensee  submitted 
its  revised  plan  on  December  2, 1986. 
and  December  14, 1987,  to  satisfy  the 
requirements  of  the  amended 
regulations.  The  Commission  proposes 
to  amend  the  license  to  reference  the 
revised  plan. 

In  the  Supplementary  Materials 
accompanying  the  amended  regulations, 
the  Commission  indicated  that  it  was 
amending  its  regulations  "to  provide  a 
more  safety  conscious  safeguards 
system  while  maintaining  the  current 
levels  of  protection"  and  that  the 
"Commission  believes  that  the 
clarification  and  refinement  of 
requirements  as  reflected  in  these 
amendments  is  appropriate  because 
they  afford  an  increased  assurance  of 
plant  safety." 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  criteria  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  of  actions 
involving  no  significant  hazards 
considerations  and  examples  of  actions 
involving  significant  hazards 
considerations  (51  FR  7750).  One  of 
these  examples  of  actions  involving  no 
significant  hazards  considerations  is 
example  (vii)  "a  change  to  conform  a 
license  to  changes  in  the  regulations, 
where  the  license  change  results  in  very 
minor  changes  to  facility  operafions 
clearly  in  keeping  with  the  regulations." 
The  changes  in  this  case  fall  within  the 
scope  of  the  example.  For  the  foregoing 
reasons,  the  Commission  proposes  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Van  Zoeren  Library,  Hope 
College,  Holland,  Michigan  49423. 

Attorney  for  licensee:  Judd  L  Bacon, 
Esquire,  Consumers  Power  Company, 
212  West  Michigan  Avenue,  Jackson, 
Michigan  49201. 

NRC  Project  Director  Martin  J. 
Virgilio. 
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Detrait  Edison  Cempny.  Dodcet  No.  50- 
341,  Fefmi-2,  Monroe  Cowity,  Mkfaigan 

Date  of  amendment  request  January 
26. 1988  (NRC-e7-0248) 

Description  of  amendment  request 
The  proposed  license  amendment  would 
change  the  Technical  Specifications  to 
allow  closure  mechanisms  for  primary 
and  secondary  containment 
penetrations  which  are  located  in  loclced 
high  radiation  areas  to  be  verified 
closed  each  Cold  Shutdown  (if  not 
peifuinied  witiiin  the  previous  31  days) 
ratfier  than  every  31  da3r8.  Additionally, 
the  proposed  amendment  clarifies  Aat 
the  primary  containment  penetrations 
located  in  locked  areas  wiricfa  remain 
hi^  radiation  areas  during  Cold 
Shutdown  may  be  verified  by  review  of 
high  radiation  area  access  controls. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  propowd 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  faciUty 
in  accordance  witii  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a  j 
margin  of  safety.  | 

The  licensee  has  determined,  and  the 
Commission  agrees,  that  the  proposed 
changes  to  the  Technical  Specifications: 

(1)  Do  not  involve  a  significant 
increase  in  the  probability  or 
ccHisequences  of  an  accident  previously 
evaluated.  The  changes  provide  an 
alternative  ft^quency  and  means  of 
verification  of  primary  and  secondary 
contaiimient  penetration  isolation  which 
still  provide  assurance  that  required 
conditions  are  maintained. 

(2)  Do  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated.  The 
changes  do  not  add  any  new  equipment, 
do  not  affect  the  operation  of  any 
system,  or  alter  any  of  the  design     i 
assumptions  previously  evaluated.  | 

(3)  Do  not  involve  a  significant 
reduction  in  a  margin  of  safety.  The 
proposed  changes  only  contain  an  I 
altematrve  frequency  and  method  of 
verifying  a  primary  and  secondary 
containment  penetration  isolation  and 
thus  result  in  an  identical  plant 
configuration  with  an  unchanged  margin 
of  safety. 

Accordingly,  the  Commission       | 
proposes  to  determine  that  the  proposed 


amendment  involves  no  significant 
hazards  consideration. 

Local  P^Uic  Document  Boom 
location:  Monroe  County  Library 
System,  3700  Soutii  Custer  Road, 
Monroe,  Michigan  48101. 

Attorney  for  liceasee:  John  Flynn, 
Esq.,  Detroit  Edison  Company,  2000 
Second  Avenue,  Detroit  MicUgan  48226. 

NRC  Project  Director  Martin }. 
Virgilio. 

Duke  Power  Company,  Oodcet  Nos.  50- 
389  and  SO-371,  McGuire  Nudear 
Station,  Units  1  and  2,  Mecklanburg 
County,  North  Caroliaa 

Date  trf  amendment  request  June  5. 
1987 

Description  of  amendment  request 
The  requested  amendments  would 
revise  Technical  Specifications  (TS)  3/ 
4.7.8  and  its  associated  Bases  to  exclude 
the  snubber  listings  in  accordance  with 
NRC  Generic  Letter  (GL)  84-13,  and  to 
add  a  statement  to  Surveillance 
^>ecification  4.7.8.C  to  require  periodic 
functional  testing  (rf  large  bore  steam 
generator  hydraulic  snubbers. 
Specifically,  the  TS  would  be  revised  to: 

(1)  Delete  TS  Table  3.7-4a  "Safety- 
Related  Hydraulic  Snubbers  -  ITT 
Grinnell"  and  TS  Table  3.7-4b  "Safety- 
Related  Mechanical  Snubbers  -  Pacific 
Scientific" 

(2}  Modify  TS  3.7.8  which  currently 
reads,  "All  snubbers  listed  in  Tables  3.7- 
4a  and  3.7-4b  shall  be  operable."  to  read 
"All  snubbers  shall  be  operable.  Tlie 
only  snubbers  excluded  from  the 
requirements  are  those  installed  on  non- 
safety  related  systems  and  then  only  if 
the  failure  of  the  system  on  which  they 
are  installed  would  not  have  an  adverse 
effect  on  any  safety  related  system." 

(3)  Delete  the  references  to  TS  Tables 
3.7-4a  and  3.7-4b  in  TS  4.7.8.b  and  TS 
6.10.2.k. 

(4)  Revise  the  Bases  of  TS  3/4.7.8 
"Snubbers"  to  delete  the  requirement  to 
list  exempted  snubbers  in  Tables  3.7-4a 
and  3.7-4b. 

(5)  Add  the  following  statement  to 
Surveillance  Specification  4.7.8.e 
"Functional  Testing":  "The  large  bore 
steam  generator  hydraulic  snubbers 
shall  be  tested  as  a  separate  population 
for  fimctional  test  purposes.  A  10% 
random  sample  from  previously 
untested  snubbers  shall  be  tested  at 
least  once  per  refueling  outage  with 
continued  testing  based  on  failure 
evaluation.  Once  the  whole  population 
has  been  subjected  to  functional  testing. 
the  testing  sequence  shall  begin  anew 
by  random  selection  based  on  the  total 
population." 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  In 
GL  84-13  the  Commission  concluded  that 


snubbers  need  not  be  listed  within  the 
TS  provided  die  TS  is  modified  to 
specify  which  snubbers  are  required  to 
be  operable.  GL  84-13  provided  model 
specificatioRS  for  use  by  licensees 
requesting  such  changes.  The  model 
retains  the  recordkeeping  requirements 
of  current  specifications.  The 
Commission  also  noted  tiiat  since  any 
changes  in  snubber  quantities,  types,  or 
locations  would  be  a  change  to  the 
facility,  such  changes  would  b^  subject 
to  the  provisions  of  10  CFR  Part  50.59 
and  would  be  reflected  in  the  licensee's 
records  (as  required  by  McGuire  TS 
6.10.2k). 

The  Commission  has  provided 
guidance  concerning  the  application  of 
tlie  standards  in  10  CFR  50ii2  by 
providing  certain  examples  (51  FR  7750). 
One  of  the  examples  (ii)  of  actions  not 
likely  to  involve  a  significant  hazards 
consideration  is  a  change  that 
constitutes  an  odditicHiaJ  restriction  or 
confrol  not  presently  induded  in  the  TS. 
The  proposed  change  (item  5  above)  to 
supplement  surveillance  specification 
4.7.8e  to  add  a  requirement  for 
functional  testing  of  large  bore  steam 
generator  hydraulic  8nid)bers  matches 
this  example  and  the  MoGoire  TS  does 
not  currently  require  these  hydraulic 
snubbers  to  be  tested. 

The  remaining  proposed  changes 
(items  1  through  4  above)  do  not  match 
the  examples  in  51  FR  7750.  However, 
the  staff  has  reviewed  the  licensee's 
request  for  amendments  and  has 
determined  that  it  follows  die 
Commission's  guidance  in  GL  84-13.  The 
amendments  would  not  result  in  a 
change  to  the  actual  systems  or  design 
of  the  systems  as  installed  with  respect 
to  snubbers.  Limitations,  restrictions 
and  surveillances  presently  in  the  TS 
would  not  be  adversely  affected.  The 
same  snubbers  presently  required  to  be 
operable  would  continue  to  be  required 
operable  (i.e,  although  tiie  specific 
listing  of  snubbers  would  be  deleted 
from  the  TS,  the  revised  TS  would, 
nevertheless,  specify  that  all  snubbers 
are  to  be  operable  except  those  installed 
on  non-safety  related  systems  whose 
failure  would  not  adversely  affect  any 
safety-related  system).  Therefore,  the 
changes,  if  implemented,  would  not:  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
maigin  of  safety. 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 


change  wrpuld  not  involve  a  significant 
hazards  con^deration. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242 

NRC  Project  Director  Lawrence 
Crocker,  Acting 

Duke  Power  Con^iany,  Docket  Nos.  50- 
269, 50-27Q,  and  50-287,  Oconee  Nudear 
Station,  Units  1. 2,  and  S,  Oconee 
County.  South  Carolina 

Date  of  amendment  request  January 
21, 1988.  as  revised  March  3, 1987 

Description  of  amendment  request  By 
application  dated  January  21, 1986,  Duke 
Power  Company  requested  amendments 
to  the  Technical  Specifications  (TSs)  on 
the  transfer  of  radioactive  effluents  to 
the  chemical  treatment  pond  and  on 
correcting  administrative-type  items.  By 
a  March  3, 1967  letter,  the  Ucensee 
revised  the  original  application.  The 
revisions  affect  only  Part  C  of  TS  3.9.4 
Chemical  Treatment  Ponds  (CTP 1  and 
2). 

The  Bases  of  the  Oconee  TS  state  that 
the  inventory  limits  (of  TS  3.9.4)  for  the 
Chemical  Treatment  Ponds  are  based  on 
minimizing  the  consequences  of  an 
uncontrolled  release  of  the  pond 
inventory.  The  current  Part  C  ofTS  3.9.4 
provides  that  the  quantity  of  radioactive 
material  per  transferred  ^tch  of  used 
powdex  resin  averaged  over  the 
transfers  of  the  previous  13  weeks  shall 
nbt  exceed  0.01%  of  the  pond 
radionuclide  inventory  limit 

The  proposed  amendments  would 
delete  this  requirement  and  substitute  a 
requirement  that  the  total  quantity  of 
radioactive  material  of  all  batches  of 
used  powdex  resin  transferred  to  CTPs 
over  the  previous  13  weeks  shall  not 
exceed  a4%  of  the  pond  radionuclide 
limit 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  (10  CFR  Part  50.92(c)]  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
acckknt  previously  evaluated;  or  (2) 
Create  the  possibility  of  a  new  or 
different  kind  of  acddent  from  any 
acddent  previously  evaluated,  or  (3) 


Involve  a  significant  reduction  in  a 
maigin  of  safety. 

The  Intent  of  Part  C  of  Oconee  TS 
3.94  is  to  limit  the  quantities  of 
radioactive  materiais  transferred  to  the 
Chemical  Treatment  Ponds  in  order  to 
ensure  that  the  total  inventory  limit  in 
the  ponds  is  not  exceeded  over  the  life 
of  the  nuclear  station.  The  current  Part  C 
limits  only  the  average  quantities  of 
radioactive  materials  per  batch  of 
powdex  resin  fransferred  over  the 
spedfied  13  week  period.  There  is  no 
Umit  on  the  total  quantities  fransferred 
to  the  ponds  during  these  time  periods. 
The  Mardi  3. 1987  revised  submittal 
would  limit  the  total  quantity  of 
radioactive  materials  fransferred  to  the 
ponds  during  these  time  periods,  but 
would  not  limit  the  average  quantity  per 
batch,  as  in  the  current  Part  C. 
Conservatively  assuming  a  uniform 
input  level  at  0.4%  of  the  pond  inventory 
limit  each  13  week  period  and  no 
radioactive  decay,  no  more  than  48%  of 
the  pond  total  inventory  limit  will  be 
accumulated  in  the  ponds  over  the 
remaining  30  year  life  of  Oconee 
Nuclear  Station  under  the  proposed 
revision. 

Therefore,  the  proposed  action  would 
not  (1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
Create  the  possibiUty  of  a  new  or 
different  kind  of  acddent  from  any 
accident  previously  evaluated,  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety.  On  this  basis  the 
Commission  proposes  to  determine  that 
the  March  3, 1987  application  involves 
no  significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street  Walhalla, 
Soudi  Carolina  29691 

Attorney  for  licensee:  J.  Michael 
McGairy,  in.  Bishop.  Ubennan.  Cook, 
Purcell  and  Reynolds,  1200 17th  Sfreet 
NW.,  Washington.  DC  20036 

NRC  Project  Director  Lawrence  P. 
Crocker,  Acting 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation.  Munidpal  Qectric 
Authority  of  Georgia,  City  of  Dalton. 
Georgia.  Docket  No.  50-366,  Edwin  I. 
Hatch  Nudear  Plant,  Unit  2.  Appling 
County.  Georgia 

Date  of  amendment  request  February 

Description  of  amendment  request 
This  amendment  would  modify  the 
Technical  Specifications  (TS)  for  Hatch 
Unit  2  by  adding  a  footnote  to  TS  Table 
3.3.2.3  explaining  diat  the 
instrumentation  for  the  Reactor  Water 
Cleanup  (RWCU)  system  high 


differential  flow  isolation  indudes  a  45 
second  delay  time. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  acddent  previously 
evaluated:  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  sigiUficant  reduction  in  a 
maigin  of  safety. 

The  licensee,  in  its  February  9, 1988 
submittal,  provided  the  following 
evaluation  of  the  proposed  change  with 
regard  to  these  tliree  standards: 

The  proposed  change  will  result  in  a 
description  identical  to  that  provided  in  NRC 
approved  BWR  Staodard  Technical 
Specifications  (NUREG  0123  Revision  3}  for 
this  common  BWR  desi^  feature.  This 
change  is  darifying  in  nature  and  does  not 
represent  a  change  to  the  design  or  operation 
of  the  plant  as  described  in  the  FSAR. 

The  proposed  change  does  not  involve  a 
significant  increase  in  the  probabihty  or 
consequences  of  an  accident  because  no 
changes  to  plant  operation  or  design  are 
involved,  lliis  change  clarifies  a  design 
feature  of  a  plant  leak  detection  system  for 
which  no  credit  is  taken  in  the  accident 
analysis.  Containment  iaolation  for  accident 
analysis  RWCU  pipe  breaks  is  provided  by 
one  of  the  following  Class  IE  circuits  meeting 
all  applicable  criteria  for  redundancy, 
separation,  etc.:  Reactor  Vessel  Water  Level 
Low  Low,  RWCU  Area  Temperature  High,  or 
RWCU  Area  Ventilation  Differential 
Temperahire  High.  The  RWCU  high 
differential  flow  isolation  is  a  single  channel 
system  provided  for  leak  before  break 
protection.  The  45  second  time  delay  is 
commensurate  with  this  function  and  is  a 
standard  BWR  design  feature. 

The  possibility  of  a  different  kind  of 
accident  from  those  analyzed  previously  is 
not  created  by  this  change,  since  the  design 
function  of  systems,  as  described  in  the 
FSAR,  is  not  affected. 

Margins  of  safety  are  not  significantly 
reduced  by  this  change.  No  change  to  plant 
design  or  operation  is  involved.  This  change 
is  clarifying  in  nature  and  has  no  impact  on 
margins  of  safety. 

The  staff  has  considered  the  proposed 
amendment  and  agrees  with  the 
licensee's  evaluation  with  respect  to  the 
three  standards. 

On  this  basis,  the  Commission  has 
concluded  that  the  requested  change 
meets  the  three  standards  and, 
therefore,  has  made  a  proposed 
determination  that  the  amendment 
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application  does  not  involve  a 
si^iificant  hazards  consideration. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive,  Baxley.  Georgia 
31513 

Attorney  for  licensee:  Bruce  W. 
Churchill,  Esquire,  Shaw,  Pittman,  Potts 
and  Trowbridge.  2300  N  Street,  NW.. 
Washington,  DC  20037. 

NEC  Project  Director  Lawrence  P. 
Crocker,  Acting 

GPU  Nuclear  Coqioration,  et  aL.  Docket 
No.  50-219.  Oyster  Creek  Nuclear 
Generating  Statum,  Ocean  County,  ^ew 
Jersey  | 

Date  of  amendment  request:  March  30, 
1988  as  supplemented  April  12, 198a 

Description  of  amendment  request- 
The  proposed  amendment  would  modify 
Section  3.10  of  the  Technical 
Specincations  to  accommodate  the 
Cycle  12  Core  Reload.  Specifically,  the 
Minimum  Critical  Power  Ratio  (MCPR) 
and  the  maximimi  average  planar  linear 
heat  generation  rate  (MAPLHGR)  limts 
will  be  changed.  It  would  also  permit  the 
use  of  GE8X8EB  fuel. 

Basis  for  proposed  no  significant 
hazards  consideration  determinaticm: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c). 

The  licensee  has  determined  and  the 
NRC  staff  agrees  that  the  proposed 
amendment  will  not 

1.  Involve  a  significant  increase  in  the 
probabiUty  or  the  consequence  of  an 
accident  previously  evaluated.  The 
probability  of  an  accident  is  not 
dependent  upon  the  core  loading  and 
there  are  no  other  changes  to  the  plant 
configuration,  availability  of  safety 
systems,  the  manner  in  which  the  safety 
systems  are  initiated  or  the  way  the 
plant  is  operated  that  will  increase  the 
probability  of  an  accident  Cycle  12 
introduces  a  new  fuel  design.  GE8X8EB, 
which  has  been  reviewed  and  approved 
by  the  NRC;  letter  from  R  Bericow 
(NRC)  to  J.  S.  Chamley  (GE)  dated 
December  3, 1985,  "Acceptance  for 
Approval  of  Fuel  Designs  Described  in 
Licensing  Topical  Report  NEDE-24011-P- 
A-6,  Amendment  10  for  Extended 
Bumup  Operation."  The  fuel  design  has 
been  incorporated  into  the  reload 
applications  of  other  BWR  plants.  The 
neutronic  and  mechanical  design  is  not 
significantly  different  from  designs 
currently  in  use  at  Oyster  Creek  and  the 
fuel  will  not  be  operated  in  a  manner 
that  would  cause  the  consequences  of 
an  accident  to  be  increased. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated.  The  Cycle  12  core 


loading  does  not  involve  any  other 
change  to  the  plant  configuration,  nor 
does  it  change  the  availability  of  safety 
systems  or  the  manner  in  w^ch  they 
respond  to  initiating  events.  Also,  ttie 
design  does  not  change  the  manner  in 
which  the  core  will  be  operated  from 
previous  cycles.  As  such,  the  possibility 
of  a  new  or  different  kind  of  accident 
from  any  previously  evaluated  is  not 
created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed 
Technical  Specifications  are  based  on 
analysis  results  which  were  performed 
in  accordance  with  methods  and 
procedures  developed  by  GPUN  and  GE. 
The  GPUN  methods  have  been 
submitted  to  the  NRC  for  their  review 
and  approval.  NRC  approval  requires 
GPUN  to  demonstrate  the  adequacy  of 
the  methods  for  the  analyses  to  be 
performed,  that  the  methods  account  for 
the  uncertainties  in  the  analyses,  and 
that  GPUN  can  adequately  employ  the 
methods  for  their  application.  All  of  the 
methods  used  by  GPUN  have  been 
submitted  to  the  NRC  and  have  been 
approved  except  for  TR-045  which  is 
under  review  and  addresses  system 
transients  using  the  RETRAN-02 
computer  code.  NRC  approval  of  TR-045 
is  expected  since  the  methods  employed 
have  been  used  by  other  utilities  in 
similar  appUcations,  the  methods 
account  for  uncertainties  and  the 
methods  provide  results  which  are 
consistent  with  previous  reload 
analyses.  Currently,  the  RETRAN-02 
code  itself  is  being  reviewed  by  the  NRC 
for  use  in  reload  analyses. 

The  GE  LOCA  analyses,  NEDE- 
31462P,  "Oyster  Creek  Nuclear 
Generating  Station  SAFER/ 
CORECOOL/GESTR-LOCA  LOSS-OF- 
COOLANT  ACCIDBNT  ANALYSIS," 
submitted  with  this  reload  application  is 
based  on  a  methodology  previously 
approved  by  the  NRC  via  a  May  11, 1987 
safety  evaluation  addressing  NEDE- 
30996-P,  Volume  II.  Hiis  methodology 
has  been  used  by  other  utilities  in  reload 
applications,  and,  as  in  the  case  of  TR- 
045,  NRC  approval  of  the  Oyster  Creek 
application  is  expected. 

Therefore,  the  results  of  the  analyses 
presented  in  TR-049  and  NEDE-31462P 
and  the  technical  specification  changes 
based  on  these  results  will  ensure  that 
there  is  no  significant  reduction  in  the 
margin  of  safety. 

Accordingly,  the  staff  has  made  a 
proposed  determination  that  the 
application  for  amendment  involves  no 
si^iificant  hazards  consideration. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department  101  Washington 
Street  Toms  River.  New  Jersey  06753 


Attorney  for  licensee:  Ernest  L  Blake, 
Jr..  Esquire.  Shaw,  Pittman,  Potts,  k 
Trowbridge,  2300  N  Street  NW.. 
Washington.  DC  20037. 

NRC  Project  Director  John  F.  Stolz 

GPU  Nuclear  Cotporation,  et  aL.  Docket 
No.  50-289.  Three  Kflle  bland  Nuclear 
Statiaa.  Unit  Na  1.  Dauphin  County. 
Pennsylvania 

Date  of  amendment  request'  April  4. 
1988 

Description  of  amendment  request: 
This  amendment  would  remove  details 
of  the  TMI-1  fire  protection  program 
from  the  Technical  Specifications  in 
accordance  with  guidance  provided  by 
the  Commission  in  Generic  Letter  No. 
86-10  dated  April  24, 1986.  The  detailed 
fire  protection  requirements  have  been 
added  to  the  TMI-1  Updated  Final 
Safety  Analysis  Report  (FSAR)  and  the 
requirement  to  maintain  a  fire  protection 
program  would  be  added  as  a  license    . 
condition  rather  than  as  a  Technical 
Specification. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  provided  specific 
guidance  to  all  reactor  licensees 
regarding  implementation  of  fire 
protection  requirements  in  Generic  ' 
Letter  No.  86-10.  This  guidance 
encouraged  inclusion  of  the  fire 
protection  program  into  the  UFSAR, 
amendment  of  licensing  conditions 
pertaining  to  the  fire  protection  program 
and  deletion  of  fire  protection  details 
from  the  Technical  Specifications.  The 
GPU  Nuclear  amendment  request  has 
been  found  consistent  with  the  guidance 
provided  in  Generic  Letter  No.  86-10. 
The  licensee  provided  the  following 
significant  hazards  determination  as 
required  by  10  CFR  50.92.  The  proposed 
amendment  will  not 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated.  The 
probability  of  occurrence  or  the 
consequences  of  previously  evaluated 
accidents  are  not  affected  by  this 
change,  since  the  change  is 
administrative  in  natiire. 

2.  Operation  of  the  facility  in 
accordance  with  the  proposed 
amendments  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  firom  any  previously  evaluated. 
As  stated  above,  the  requirements  of 
existing  Fire  Protection  Technical 
Specifications  are  incorporated  into  the 
Updated  FSAR.  This  change  is 
administrative  in  nature  and  is 
consistent  with  the  guidance  provided 
by  Generic  Letter  86-10. 

3.  Operation  of  the  facility  in 
accordance  with  the  proposed 


amendments  would  not  involve  a 
significant  reduction  in  the  margin  of 
safety.  These  changes  do  not  reduce  the 
margin  of  safety  as  the  existing 
requirements  of  Fire  Protection 
Technical  Specifications  are  maintained 
as  a  part  of  the  Fire  Protection  Program 
and  incorporated  into  the  Updated 
FSAR  by  reference.  As  stated  above,  the 
change  is  administrative  in  natiu'e. 

.  The  NRC  staff  agrees  with  the 
hcensee's  assessment  that  this 
amendment  would  involve  no  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania. 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg, 
Pennsylvania  17105. 

Attorney  for  licensee:  Ernest  L  Blake, 
Jr.,  Esquire,  Shaw,  Pittman,  Potts,  & 
Trowbridge.  2300  N  Street  NW., 
Washington,  DC  20037. 

.  NRC  Project  Director  John  F.  Stolz 

Iowa  Electric  Light  and  Power  Company. 
Docket  No.  50-331,  Duane  Arnold  Energy 
Center,  Linn  County,  Iowa 

Date  of  amendment  request 
December  2, 1986,  and  December  17. 
1987 

Description  of  amendment  request-  In 
accordance  with  the  requirements  of  10 
CFR  73.55,  the  licensee  submitted  an 
amendment  to  the  Physical  Security 
Plan  for  the  Duane  Arnold  Energy 
Center  to  reflect  recent  changes  to  that 
regulation.  The  proposed  amendment 
would  modify  paragraph  2.c(5)  of 
Facility  Operating  License  No.  DPR-49  to 
require  compUance  with  the  revised 
Plan. 

'  Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  August  4, 1986  (51  FR  27817  and 
27822),  the  Nuclear  Regulatory 
Commission  amended  Part  73  of  its 
regulations,  "Physical  Protection  of 
Plants  and  Materials,"  to  clarify  plant 
security  requirements  to  afford  an 
increased  assurance  of  plant  safety.  The 
amended  regulations  required  that  each 
nuclear  power  reactor  licensee  submit 
proposed  amendments  to  its  security 
plan  to  implement  the  revised  provisions 
of  10  CFR  73.55.  The  licensee  submitted 
its  revised  plan  on  December  2, 1986. 
and  December  17, 1987,  to  satisfy  the 
requirements  of  the  amended 
regulations.  The  Commission  proposes 
to  amend  the  license  to  reference  the 
revised  plan. 

In  the  Supplementary  Materials 
accompanying  the  amended  regulations, 
the  Commission  indicated  that  it  was 
amending  its  regulations  "to  provide  a 
more  safety  conscious  safeguards 
system  while  maintaining  the  current 


levels  of  protection"  and  that  the 
"Commission  believes  that  the 
clarification  and  refinement  of 
requirements  as  reflected  in  these 
amendments  is  appropriate  because 
they  afford  an  increased  assurance  of 
plant  safety." 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  criteria  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  of  actions 
involving  no  significant  hazards 
considerations  and  examples  of  actions 
involving  significant  hazards 
considerations  (51  FR  7750).  One  of 
these  examples  of  actions  involving  no 
significant  hazards  considerations  is 
example  (vii)  "a  change  to  conform  a 
license  to  changes  in  the  regulations, 
where  the  license  change  results  in  very 
minor  changes  to  faciUty  operations 
clearly  in  keeping  with  the  regulations." 
The  changes  in  this  case  fall  within  the 
scope  of  the  example.  For  the  foregoing 
reasons,  the  Commission  proposes  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  PubUc  Library, 
500  First  Street  S.E..  Cedar  Rapids,  Iowa 
52401. 

Attorney  for  licensee:  Jack  Newman, 
Esquire,  Kathleen  H.  Shea,  Esquire, 
Newman  and  Holtzinger,  1615  L  Street, 
NW.,  Washington,  DC  20036. 

NRC  Project  Director  Kenneth  E 
Perkins. 

Nebraska  Public  Power  District.  Docket 
No.  50-296.  Cooper  Nuclear  Station. 
Nemaha  County.  Nelwaska 

Date  of  amendment  request  March  25, 
1988 

Description  of  amendment  request 
The  amendment  would  modify  die 
Technical  Specifications  (TS)  applicable 
to  125  VDC  batteries.  The  changes 
would  reflect  replacement  of  aged  lead- 
add  batteries  with  new  lead-caldum 
batteries  of  higher  ampere-hour 
capacity,  higher  individual  cell  voltage, 
and  different  specific  gravity  and 
charging  current  requirements.  Test 
methods  would  be  upgraded  to  conform 
to  current  industry  practice. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
for  the  application  of  criteria  for  no 
significant  hazards  consideration 
determination  by  providing  examples  of 
amendments  that  are  considered  not 
likely  to  involve  significant  hazards 
considerations.  These  examples  indude 
(1)  a  change  that  constitutes  an 
additional  limitation,  restriction,  or 
control  not  presently  induded  in  the 


Technical  Specifications:  for  example  a 
more  stringent  surveillance  requirement 
and  (2)  a  repair  or  replacement  of  a 
major  component  or  system  important  to 
safety,  if  the  following  conditions  are 
met:  (a)  the  repair  or  replacement 
process  involves  practices  which  have 

been  successfully  implemented ,  and 

(b)  the  repaired  or  replacement 
component  or  system  does  not  result  in 
a  significant  change  in  its  safety 
function... 

The  proposed  amendment  is  within 
the  scope  of  the  above  examples  in  that 
it  would  upgrade  surveillance  testing 
requirements  to  reflect  the  use  of  higher 
capacity  batteries  of  improved  design, 
and  improved  chargers  suitable  for  the 
new  batteries.  Since  the  125  VDC 
electrical  system  served  by  the  batteries 
is  not  changed  there  would  be  no  change 
in  safety  function. 

Since  the  application  for  amendment 
involves  proposed  changes  that  are 
encompassed  by  an  example  for  which 
no  significant  hazards  consideration 
exists,  the  staff  has  made  a  proposed 
determination  that  the  application 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Auburn  Public  Library,  118 
15th  Street  Auburn.  Nebraska  68305. 

Attorney  for  licensee:  Mr.  G.D. 
Watson,  Nebraska  Public  Power 
District  Post  Office  Box  499,  Columbus, 
Nebraska  68601. 

NRC  Project  Director  Jose  A.  Calvo 

Nebraska  Public  Power  District  Docket 
No.  50-296.  Cooper  Nudear  Station, 
Nemaha  County.  Nebraska 

Date  of  amendment  request  March  25, 
1988 

Description  of  amendment  request 
The  amendment  would  modify  Uie 
Technical  Specifications  to  add  new 
Limiting  Conditions  of  Operation  (LCO) 
and  Surveillance  Requirements  (SR)  for 
the  Alternate  Shutdown  (ASDj  system 
instruments  and  controls. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
for  the  application  of  criteria  for  no 
significant  hazards  consideration 
determination  by  providing  examples  of 
amendments  that  are  considered  not 
likely  to  involve  significant  hazards 
considerations  (51  FR  7751).  These 
examples  indude:  a  change  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presentiy 
included  in  the  Technical  Specifications, 
for  example  a  more  stringent 
surveillance  requirement  The  ASD 
system  provides  the  capabiUty  to  shut 
down  the  reactor  bom  a  remote  location 
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in  the  event  of  a  fire  which  disables 
control  and  instnunentation  equipment 
necessary  for  shutdowm  from  the  control 
room. 

The  system  was  instaUed  during  the 
facility's  Cycle  10  refueling  outage  in 
response  to  10  CFR  50.48  (Appendix  R) 
requirements.  Prior  to  the  outage,  the 
proposed  modifications  were  reviewed 
and  found  acceptable  by  the  staff. 
Following  the  modifications,  the  staff 
requested  the  licensee  to  submit 
proposed  Technical  Specifications  to 
ensure  operability  of  the  new 
equipment  This  amendment  would 
invoke  such  technical  specifications  to 
ensure  ASD  system  operability  and  is 
therefore  within  the  scope  of  the  above 
example. 

Since  the  application  for  amendment 
involves  proposed  changes  that  are 
encompassed  by  an  example  for  which 
no  significant  hazards  consideration 
exists,  the  staff  has  made  a  proposed 
determination  that  the  application 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Auburn  Pubhc  Library,  IH  i 
15th  Street,  Auburn,  Nebraska  68305. 

Attorney  for  licensee:  Mr.  G.D. 
Watson,  Nebraska  Public  Power 
District,  Post  Office  Box  499,  Columbus, 
Nebraska  68601. 

NRC  Project  Director  Jose  A.  CaWo 

Northeast  Nuclear  Energy  Company,  et 
aL,  Docket  No.  50-245,  Millstone  Nuclear 
Power  Station,  Unit  No.  1,  New  London 
County,  Connecticut 

Date  of  amendment  request:  March  24, 
1988 

Description  of  amendment  request: 
The  proposed  amendment  to  the 
Technical  Specifications  will  add  a 
license  condition  requiring  the  licensee 
to  implement  and  maintain  its  Integrated 
Implementation  Schedule  Program  Plan. 
This  program  plan  will  provide  a 
methodology  to  be  followed  for 
scheduling  plant  modifications  and 
engineering  evaluations. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Hie  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c). 

The  licensee  has  determined  and  the 
NRC  staff  agrees  that  the  proposed 
amendment  will  not 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

The  proposed  cfaiange  would  require 
the  implementatioD  of  the  IIS 
methodology  described  in  the  Program 
Plan.  As  such,  it  requires  that  NfffiCO 
establish  an  adsunistrative  means  tat 


tracking,  prioritizing,  and  schednling 
NRC  required  plant  modifications  and 
engineering  evaluations,  and  licensee 
identified  plant  improvement  projects. 
Tha  methodology  is  intended  to 
enhance  plant  safety  by  more  e&ctively 
controlling  the  nimiber  and  scheduling 
of  plant  mocMcations,  thereby  assuring 
tiiat  issues  required  for  safe  operatidh  of 
the  plant  receive  priority  and  are 
complete  in  a  timely  manner. 

Because  the  license  condition 
addresses  only  an  administrative 
scheduling  mechanism,  it  does  not  affect 
directly  the  design  or  operation  of  the 
plant  Therefore,  no  accident  analyses 
are  affected  and  the  proposed  change 
does  not  increase  the  probabiUty  or 
c(Hisequences  of  any  previously 
evaluated  accident 

2.  Create  the  possibihty  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

As  disctissed  above,  the  proposed 
license  condition  establishes  a  new 
requirement  relating  to  scheduling  of 
modifications  and  engineering 
evaluations.  Therefore,  the  proposed 
change  does  not  create  the  possibihty  of 
a  new  or  different  kind  of  acddent  from 
any  previously  evaluated. 

3.  Involve  a  significant  reduction  in 
any  margin  of  safety. 

As  discussed  above,  the  proposed 
license  condition  establishes  a  new 
administrative  requirement  intended  to 
enhance  public  safety  and  reliable  plant 
operation.  It  does  not  affect  any 
accident  analysis  or  involve  any 
modification  to  the  plant  configuration 
or  operation.  Therefore,  the  proposed 
change  does  not  involve  a  reduction  in 
any  margin  of  safety. 

Accordingly,  the  staff  has  made  a 
proposed  determined  that  the 
application  for  amendment  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road,  Waterford, 
Connecticut  06385. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Berry  &  Howard, 
Counselors  at  Law,  City  Place,  Hartford, 
Connecticut  06103-3499. 

NRC  Project  Director:  John  F.  Stolz 

Northaast  Nuclear  Energy  Cooqiany,  et 
aL.  Docket  No.  5(M23,  Millstone  Nuclesr 
Power  Station,  Unit  No.  3.  New  London 
County.  Connecticut 

Date  of  amendment  request-  March  1, 
1968 

Description  (rf  amendment  request 
The  proposed  amendment  would  change 
Technical  ^lecification  Sections  6.2.3.1 
to  state  that  Independent  Safety 
Engineeting  Ckonp  (ISEG) 
recoDmendations.  lecui'ds  and  reports 


are  provided  to  appropriate  station  and 
corporate  management  instead  of  to  the 
Vice  President-Nudear  and 
Environsaental  Engineering. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  In 
accordance  with  10  CFR  50.92.  NNECO 
has  reviewed  the  proposed  change  and 
has  concluded  that  it  does  not  involve  a 
significant  hazards  consideration 
because  the  change  does  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an 
accident  previously  analyzed. 

The  proposed  change  is 
administrative.  It  does  not  affect 
systems  or  components.  There  is  clearly 
no  significant  increase  in  the  probability 
of  any  accident.  The  proposed  changes 
will  have  no  affect  on  the  consequence 
of  any  design  basis  accident 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  change  does  not  affect 
safety  systems  or  components  and, 
therefore  does  not  create  the  probability 
of  an  accident  or  malfunction  of  a  new 
or  different  type  than  any  evaluated 
previously  in  the  safety  analysis  report. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  Since  the  proposed 
change  is  administrative,  it  has  no 
impact  on  the  basis  of  any  Technical 
Specification. 

Accordingly,  the  staff  has  made  a 
proposed  determination  that  the 
application  for  amendment  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road.  Waterford, 
Connecticut  06385. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  EJay,  Berry  &  Howard,  One 
Constitution  Plaza,  Hartford, 
Connecticut  06103-3499. 

NRC  Project  Director  John  F.  Stolz 

Omaha  Public  Power  District  (OPPD), 
Docket  No.  5D-285,  Fort  Calhoun  Station, 
Unit  No.  1,  Washington  County. 
Nebraska 

Date  of  amendment  request-  April  15, 
1988 

Description  of  amendment  request- 
The  proposed  amendment  would  delete 
Figure  5-1,  "OPPD  Support  Staff"  and 
Figure  5-2.  "Fort  Calhoun  Station 
Organization  Chart"  from  the  Technical 
Specifications.  Section  5.5.1.2  and  5.5.2.2 
would  be  revised  to  refer  to  Chapter  12 
of  the  Fort  Calhoun  SUtion  Updated 
Safety  Analysis  Report  (USAR)  for  the 
composition  of  the  Plant  Review 
Committee  and  the  Safety  Audit  and 
Review  Committee.  Also,  position  titles 


have  been  revised  to  reflect  organization 
changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Conunission  has  provided 
standards  in  10  CFR  50.92(c)  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  Operating 
License  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  faciUty  in  accordance 
with  the  proposed  amendment  would 
not  (Ij  involve  a  significant  increase  in 
the  probability  of  consequences  of  an 
accident  previously  evaluated,  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  &t>m  any 
accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  licensee  provided 
a  discussion  regarding  the  above  criteria 
which  proposes  to  determine  that  the 
requested  changes  do  not  involve  a 
significant  hazards  consideration 
because  the  proposed  changes  would 
not: 

(1)  involve  a  physical  modification  of 
equipment  or  a  change  in  operational 
methods.  The  proposed  changes  do  not 
alter  any  inputs  or  methodologies 
utilized  in  safety,  analyses  for  Fort 
Ccdhoun  Station.  Orgfmization 
information  will  continue  to  be 
maintained  in  the  USAR  and  the  NRC 
will  be  informed  of  changes  through  the 
annual  USAR  update. 

(2)  involve  a  physical  modification  of 
equipment  or  a  change  in  operational 
methods.  The  proposed  changes  do  not 
alter  any  inputs  or  methodologies 
utilized  in  safety  analyses  for  Fort 
Calhoun  Station.  Organization 
information  will  continue  to  be 
maintained  in  the  Fort  Calhoun  Station 
USAR. 

(3)  in  any  way  alter  OPPD's 
commitment  to  maintain  a  management 
structure  that  contributes  to  the  safe 
operation  and  maintenance  of  Fort 
Calhoun  Station.  This  information  will 
be  maintained  in  the  USAR,  clearly 
communicating  the  lines  of  authority 
and  responsibility  for  station  operations. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Accordingly,  the 
Commission  proposes  to  determine  that 
the  proposed  changes  to  the  Technical 
Specifications  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  W.  Dale  Claric  Library,  215 
South  15th  Street,  Omaha,  Nebraska 
68102 

Attorney  for  licensee:  LeBoeuf.  Lamb. 
Ldiby,  and  MacRae,  1333  New 


Hampshire  Avenue,  NW.,  Washington, 
DC  20036 
NRC  Project  Director  Jose  A.  Calvo 

Power  Authority  of  The  State  of  New 
Yoric  Docket  No.  50-288.  Indian  P(^t 
Nuclear  Generating  Unit  Na  S. 
Westchester  County.  New  York 

Dates  of  amendment  requests: 
December  1, 1986  and  December  14, 1987 

Description  of  amendment  request  In 
accordance  with  the  requirements  of  10 
CFR  73.55,  the  licensee  submitted 
revisions  to  the  Indian  Point  3  Nuclear 
Power  Plant  Physical  Security  Plan  to 
reflect  recent  changes  to  that  regiilation. 
The  proposed  amendment  would  modify 
paragraph  2.G  of  Facility  Operating 
License  No.  DPR-04  to  require 
compUance  with  the  revised  Plan. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  August  4, 1986  (51 FR  27817  and 
27822),  the  Nuclear  Regulatory 
Conunission  amended  Part  73  of  its 
regulations,  "Physical  Protection  of 
Plants  and  Materials,"  to  clarify  plant 
safety.  The  amended  regulations 
required  that  each  nuclear  power 
reactor  licensee  submit  proposed 
amendments  to  its  security  plan  to 
implement  the  revised  provisions  of  10 
CFR  73.55.  The  licensee  submitted  its 
revised  plan  on  December  1, 1986,  and 
September  14, 1987,  to  satisfy  the 
requirements  of  the  amended 
regulations.  The  Commission  proposes 
to  amend  the  license  to  reference  the 
revised  plan. 

In  the  Supplementary  Materials 
accompanying  the  amended  regulations, 
the  Conunission  indicated  that  it  was 
amending  its  regulations  "to  provide  a 
more  safety  conscious  safeguards 
system  while  maintaining  the  current 
levels  of  protection"  and  the 
"Commission  believes  that  the 
clarification  and  refinement,  of 
requirements  as  reflected  in  these 
amendments  is  appropriate  because 
they  afford  an  increased  assurance  of 
plant  safety." 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  criteria  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  of  actions 
involving  no  significant  hazards 
considerations  and  examples  of  actions 
involving  significant  hazards 
considerations  (51  FR  7750).  One  of 
these  examples  (vii)  "a  change  to 
conform  a  license  to  changes  in  the 
regulations,  where  the  license  change 
results  in  very  minor  changes  to  facility 
operations  clearly  in  keeping  with  the 
regulations."  The  changes  in  this  case 
fall  within  the  scope  of  the  example.  For 
the  foregoing  reasons,  the  Commission 


proposes  to  determine  that  the  proposed 
amendment  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10601 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt  10  Columbus  Circle,  New  York. 
New  York  10019 

NRC  Project  Director  Robert  A. 
Capra,  Director 

Power  Authority  of  Hie  State  of  New 
York.  Docket  No.  50-288,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County.  New  York 

Date  of  amendment  request  February 
24.1988 

Description  of  amendment  request 
The  Ucensee  has  provided  the  following 
description  of  the  changes  to  the 
Technical  Specifications: 

This  application  seeks  to  amend 
Specification  3.1.A  of  Appendix  A  to  the 
Gyrating  License  to  revise  the  Technical 
Specifications  to  conform  with  the  supporting 
FSAR  transient  analyses  concerning  the 
number  of  reactor  coolant  pumps  assumed  to 
be  operating  when  the  reactor  coolant  system 
average  temperature  is  above  350*  but  below 
the  no-load  reactor  coolant  average 
temperature  (hot-zero  power). 

Existing  Technical  Specification  3.1.A.b. 
requires  at  least  one  reactor  coolant  pump  be 
in  operation  when  reactor  coolant  system 
average  temperature  is  greater  than  350'  F. 
FSAR  Safety  Analyses  for  steamline  brealc, 
rod  ejection  and  bank  withdrawal  from 
subcritical  (the  limiting  zero  power 
transients)  assume  all  four  reactor  coolant 
pumps  are  operating  as  an  initial  condition.  A 
review  of  the  steamline  break  and  rod 
ejection  analyses  under  the  reduced  flow 
conditions  of  only  one  reactor  coolant  pump 
in  operation  has  demonstrated  that  the 
conclusions  presented  in  the  FSAR  will  not 
l>e  impacted.  For  the  uncontrolled  control  rod 
withdrawal  from  subcritical  event  however, 
the  DNB  design  basis  may  not  be  met  when 
only  one  pump  is  in  operation. 

There  is  no  mechanism  by  which  the 
control  rods  can  be  automatically  withdrawn 
when  RCS  Tavg  is  between  350*  F  and  hot 
zero  power  due  to  control  system  error,  thus 
an  uncontrolled  rod  withdrawal  event  can 
only  be  initiated  as  a  result  of  human  error 
during  rod  manipulation.  Tliis  proposed 
Technical  Specification  change  would 
prohibit  control  bank  withdrawal  with  less 
than  four  reactor  coolant  pumps  in  operation, 
thereby  providing  assurance  that  the  plant  is 
operated  within  the  accident  analysis 
assumptions  and  that  the  margin  of  safety  as 
defined  in  the  FSAR  analysis  is  not  reduced. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
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facility  invotves  no  signiGcant  hazards 
conaidefation  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  made  the  following 
analysis  of  these  changes: 

1.  Does  tke  proposed  license  amendment 
involve  a  iigikficant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated?  The  proposed 
amendment  would  resolve  an  inconsistency 
between  the  Technical  Specifications  and  the 
FSAR  analysis  of  the  uncontrolled  control  rod 
wltiidrawal  from  a  subchtical  event  and  the 
'«"»>'■>  of  reactor  coolant  pumps  assumed  to 
be  in  operatioa  By  revising  the  Technical 
Specification  to  the  more  conservative 
assumption  used  in  the  FSAR  analyses  (four 
reactor  coolant  pumps  operating]  or 
prohibiting  control  ttank  withdransal  with  less 
titan  four  RCPs  operating  sach  liut  aa 
uncoBtroUed  rod  witbdrawal  event  is 
prednded  assures  that  consequences  of  this 
event  are  not  increased  and  are  maintained 
consisteat  with  previous  analysis.  The 
revised  requirement  for  operating  reactor 
coolant  pumps  will  not  change  the  probability 
of  a  rod  withdrawal  event 

2.  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accideBt  fran  any  acddent  previously 
evatoatadT  tosofar  as  the  proposed  chaage 
revises  iIm  TedBiical  Specifications  te  1 
conform  with  the  more  conservative      ' 
asaaraptions  employed  in  the  FSAR  Safety 
Analysis  for  the  uncontrolled  control  rod 
withdrawal  from  sotxTitical,  the  proposed 
change  constitutes  an  additional  restriction 
not  presently  uichided  hi  Technical 
Specifications.  Prohibiting  contnrf  bank 
withdrawal  when  less  than  four  reactor 
coolant  pomps  are  in  operation  between  Tavg 
=  850*  F  and  hot  zero  power  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  the  proposed  amendment  involve  a 
significant  reduction  in  a  margin  of  safety? 
As  noted  previously,  the  proposed 
amendment  constitutes  an  additional    j 
restriction  not  presently  included  in      ■ 
Technical  Specifications.  As  such,  the 
amendment  does  not  involve  a  significant 
reduction  in  a  margin  of  safety  but  rather  an 
enhancement  to  assure  the  margin  of  safety 
assumed  in  the  uncontroUed  control  rod 
withdrawal  analysis  is  maintained. 

Based  on  the  above,  the  staff  purposes 
to  detennine  that  the  proposed  changes 
do  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Pubhc  Library, 
100  Martine  Avoiae,  White  Mains,  New 
York  10601 


Attorney  for  licensee:  Mr.  Charles  M. 
Pratt  10  Columbua  Circle,  New  York, 
New  York  10019 

NRC  Project  Director.  Robert  A. 
Capra,  Director 

South  CaroBna  Electric  and  Gas 
Compaay,  Sooth  Camlina  Public  Sarvfce 
Authority.  Docket  No.  50-395,  Virgil  C 
Summer  Nuclear  SUtioa  Uail  1.  Fairfield 
County.  South  Carolina 

Date  of  amendjnent  request-  ]anuary 
6,1988 

Description  of  ameadment  request- 
On  January  6, 19B8,  aa  amendment  was 
proposed  to  revise  Sectioa  &i)  of  the 
TechiBcal  Spedficatkns  (TS).  The 
purpose  of  the  prafnsed  revision  is  to 
reflect  changes  to  the  V.  C  Summer 
Nuclear  Station  Functional 
Organizatioa.  Specifically,  Section  6.2, 
"Otgaaization."  is  proposed  to  be 
mocbfied  to  incficate  that  as  residt  of  the 
planned  reorganization  neither  the 
Offnte  Organization  nor  the  Unit 
OrganizatioR  will  continue  to  exist. 
With  the  movenent  onsite  of  all  of  the 
nuclear  staff  for  South  Carolina  ^ectric 
&  Gas.  these  former  organizations  are 
now  incorporated  as  the  V.  C  Sonmer 
Nuclear  Station  Fonctioaal 
Organization.  Figure  6.2-1  is  proposed  to 
be  modified  to  r^lect  this  new 
organization.  With  the  deletion  of  these 
two  orgmizations  some  renumbering  of 
Section  6.2  of  the  TS  is  necessary.  The 
present  Section  6.2^,  "Independent 
Safety  Engineering  Groi^i  (ISEG)."  is 
proposed  to  be  modified  under 
"Authority,"  (TS  6.2.3.4)  to  indicate  tfiat 
the  ISEG  shall  make  recoaunendations 
to  the  General  Manager,  Nuclear  Safety 
versus  the  Group  Manager,  Technical 
Specifications  in  the  previous 
organization.  Hie  "Composition,'*  (TS 
6.5.1.2],  of  die  Plant  Safety  Review 
Committee  is  proposed  to  be  changed  to 
be  consistent  with  the  new  organization. 
The  Chainnan  will  be  either  the 
Director,  Nudear  Plant  Operations  or 
the  General  Manager,  Station 
Operations.  The  other  members  will 
consist  of  the  managers  of  Operations, 
Maintenance  Services,  Chemistry  and 
Health  Physics,  Core  Engineering  and 
Nuclear  Computer  Services,  and  Design 
Engineering  and  the  General  Manager, 
Station  Sup^KNt.  Section  &5.3, 
"Technical  Review  and  Control,"  is 
proposed  to  be  modified  in  TS  6.5.3.1. b 
to  indicate  that  each  modification  to 
plant  nuclear  safety-related  structures, 
systems,  and  components  shall  now  be 
designed  under  authorization  fitnn  the 
Engineering  Services  versos  Tedmical 
Services  in  the  old  caganization. 

The  licensee  indicated  that  this 
January  fli  1988  request  is  not  intended 
to  supercede  their  July  8, 1987  request  to 


delete  the  organizational  diarts  fi'om  the 
TS  but  is  intended  to  ensure  consistency 
between  the  TS  and  the  Station 
Olganization  until  the  NRC  acts  upon 
the  licensee's  Jtily  8  request. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided    - 
stairdards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated.in  10  CFR  5a92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  'facility 
in  accordance  with  die  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  die  probabihty  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  sigidficant  reduction  in  a 
margin  of  safety.  The  licensee  has 
determined  that 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probabihty  or  consequences  of  an 
accident  previously  evaluated  because 
the  reorganization  does  not  affect  plant 
operation  in  any  manner. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  thcui 
previously  evaluated  because  the 
proposed  change  is  administrative  in 
nature  and  no  physical  alterations  of 
plant  configuration  or  changes  to 
setpoints  or  operating  parameters  are 
proposed. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  Through  SCE&G's 
Quality  Assurance  programs  and  efforts 
to  maintain  only  the  most  qualified 
personnel  in  positions  of  responsibility, 
it  is  assured  Uiat  safety  functions 
performed  by  personnel  with  the 
Nuclear  Operations  Division  will 
continue  to  be  performed  at  a  high  level 
of  competence. 

Based  on  the  above  reasoning,  the 
Ucensee  has  determined  that  the 
proposed  amendment  does  not  involve  a 
significant  hazards  consideration.  The 
NRC  staff  has  reviewed  the  licensee's 
no  si^ificant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Accordingly,  the 
Commission  proposes  to  determine  that 
these  changes  do  not  involve  significant 
hazards  consideratioiw. 

Local  Public  Doaaaent  Room 
location:  Fairfield  County  Library, 
Garden  and  Washington  Street. 
Wiimsboro,  South  Carolina  29180 

Attorney  for  licensee:  Randolph  R. 
Mahan,  South  Carolina  Electric  Gas 


Company.  P.O.  Box  764,  Columbia. 
SouUi  Carolina  2921& 

NRC  Project  Director  Elinor  G. 
Adensam 

Tennoseae  Vafley  Authority.  Docket 
Noa.  50-327  and  S9-328,  Sequoyah 
Nuclear  Plant.  Units  1  and  2.  Hamilton 
County,  Tennessee 

Date  of  amendment  requests: 
September  15  and  November  23, 1987 

Description  of  amendment  requests: 
In  accordance  with  the  requirements  of 
10  CFR  73.55.  die  Tennessee  Valley 
Authority  (TV A)  submitted  an 
amendment  to  the  Physical  Security 
Plan  for  the  Sequoyah  Nuclear  Plant, 
Units  1  and  2,  to  reflect  changes  to  that 
regulation.  The  proposed  amendment 
would  modify  paragraph  2.E  of  Facility 
Operating  Licenses  Nos.  DPR-77  and 
DPR-79  to  require  compliance  with  the 
revised  Plan. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  August  4. 1986  (51  FR  27817  and 
27822),  the  Nuclear  Regulatory 
Commission  amended  Part  73  of  its 
regulations,  "Physical  Phrotection  of 
Plants  and  Materials,"  to  clarify  plant 
security  requirements  to  afford  an 
increased  assurance  of  plant  safety.  The 
amended  regulations  required  that  each 
nuclear  power  reactor  licensee  submit 
proposed  amendments  to  its  security 
plan  to  implement  the  revised  provisions 
of  10  CFR  73.55.  TVA  submitted  its 
revised  plan  on  September  15  and 
November  23, 1987,  to  satisfy  the 
requirements  of  the  amended 
regulations.  The  Commission  proposes 
to  amend  the  license  to  reference  the 
revised  plan. 

In  the  Suj^iementary  Materials 
accompanying  the  amended  regulations, 
the  Commission  indicated  that  it  was 
amending  its  regulations  "to  provide  a 
more  safety  conscious  safeguards 
system  while  maintaining  the  current 
levels  of  protection"  and  that  the 
"Commission  believes  that  the 
clarification  and  refinement  of 
requirements  as  reflected  in  these 
amendments  is  appropriate  because 
they  afford  an  increased  assurance  of 
plant  safefy." 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  criteria  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  of  actions 
involving  no  significant  hazards 
considerations  and  examples  of  actions 
involving  significant  hazeirds 
considerationa  (51  FR  7750).  One  of 
these  examples  of  actions  involving  no 
Significant  hazards  considerations  is 
example  (vii)  "a  change  to  conform  a 
license  to  changes  in  the  regulations, 


where  the  license  change  results  in  very 
minor  changes  to  facility  operations 
clearly  in  keeping  with  the  regulaticms." 
The  changes  in  this  case  fall  within  the 
scope  of  die  example.  For  the  foregoing 
reasons,  the  Commission  proposes  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  Counfy 
Library,  1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authorify, 
400  West  Summit  Hill  Drive,  Ell  B33, 
Knoxville,  Tennessee  37902. 

NRC  Acting  Assistant  Director 
Rajender  Auluck 

The  Cleveland  Electric  Illuminating 
Company.  Duquesne  Light  Company. 
Ohio  Edison  Company.  Pennsylvania 
Power  Company,  Toledo  Edison 
Company,  Docket  No.  50-440.  Perry 
Nuclear  Power  Plant,  Unit  No.  1,  Lake 
County.  Ohio  ^ 

Date  of  amendment  request-  February 
8,1988 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
Technical  Specification  Section  3.3.2 
Table  3.3.2-2.  Numerous  Trip  Setpoints 
and  Allowable  Values  are  footnoted 
with  a  statement  that  these  were  initial 
values,  and  that  the  final  values  would 
be  determined  during  the  startup  test 
program.  The  footnote  also  states  that 
any  required  setpoint  change  would  be 
submitted  to  the  Commission  within  90 
days  of  startup  test  completion.  The 
purpose  of  the  proposed  change  is  to 
provide  the  final  values  for  the  residual 
heat  removal/reactor  core  isolation 
cooling  (RHR/RCIC)  Steam  Line  Flow- 
High  Trip  Set|>oint  and  Allowable  Value 
based  on  the  results  of  the  Startup  Test 
Program,  and  to  delete  the  footnote  fi'om 
all  Trip  Setpoints  and  Allowable  Values 
since  the  startup  test  program  has  been 
completed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
request  for  amendment  involves  no 
significant  hazards  consideration.  As 
described  in  the  Commission's 
regulations,  10  CFR  50.92,  a  proposed 
amendment  involves  no  significant 
hazards  consideration  if  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probabilify  or 
consequences  of  an  accident  previously 
evaluated.  (2)  create  the  possibihfy  of  a 
new  or  different  kind  of  accident  from 
any  accident  pr^ously  evaluated,  or  (3) 


involve  a  significant  reduction  in  a 
margin  of  safefy. 

The  licensees  have  provided  the 
following  determination  as  to  whether 
the  proposed  amendment  involves  a 
significant  hazards  consideration: 

The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  accident  basis  for  establishing  the  Trip 
Setpoint  and  Allowable  Value  has  not 
changed  (125%  total  maximum  RCIC  and 
RHR  Steam  Condensing  Steam  Flow).  The 
Trip  Setpoint  and  Allowable  Values  are 
being  changed  based  on  Startup  Test  Program 
results  of  normal  RCIC  and  RHR  steam 
condensing  steam  flow  rather  than  being 
based  solely  on  calculations.  As  such,  there 
is  no  change  to  the  probability  of  previously 
evaluated  accidents.  Furthermore,  the 
consequences  of  an  accident  would  not 
change.  Thus,  there  is  no  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated.  Deletion  of  the  footnote 
is  strictly  administrative  in  nature  and  does 
not  increase  the  probability  or  consequences 
of  an  accident 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753  Main 
Sh«et,  Perry,  Ohio  44081. 

Attorney  for  licensee:  Jay  Silbeig. 
Esq.,  Shaw,  Pittman.  Potts  & 
Trowbridge,  2300  N  Stiwt  NW., 
Washington.  DC  20037. 

NRC  Project  Director  Kenneth  E. 
Perkins. 

The  Cleveland  Electric  Illuminating 
Company,  Duquesne  light  Company. 
Ohio  Edisan  Company,  Pennsylvania 
Power  Company,  Toledo  Edison 
Company,  Docket  No.  50-440.  Perry 
Nuclear  Power  Plant.  Unit  No.  1,  Lake 
Counfy,  Ohio 

Date  of  amendment  request-  February 
10, 1988  as  supplemented  March  3, 1988 

Description  of  amendment  request- 
The  proposed  amendment  requests 
revision  of  Technical  Specification 
Section  4.3.6.2.C  to  allow  a  one  time 
extension  for  the  disassembly  and 
inspection  of  the  turbine  control  valves, 
turbine  stop  valves,  low  pressure 
turbine  intercept  valves,  and  low 
pressure  turbine  intermediate  stop 
valves  until  the  first  refiieling  outage, 
currently  scheduled  to  begin  during  the 
first  quarter  of  1989.  These  tests  will 
become  overdue  beginning  December  8, 
1988. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
request  for  amendnjent  involves  no 
significant  hazards  consideration  as 
contained  in  the  Commission's 
Regulations,  10  CFR  50.92.  A  proposed 
amendment  would  not  involve  a 
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significant  hazards  consideration  if    I 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated,  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated,  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  licensees  have  provided  the 
following  determination  as  to  whether 
the  proposed  amendment  involves  a 
significant  hazard  consideration: 

The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated. 

The  valves  were  all  inspected 
successfully  in  early  to  mid  1984,  and 
were  subsequently  cleaned  and  installed 
between  September  10  and  November 
15, 1984.  The  turbine  was  first  brought  to 
rated  speed  using  nuclear  steam  in 
December  1986.  The  valves  will  have 
only  experienced  operating  conditions 
for  approximately  25  months  by  the 
beginning  of  the  first  refueling  outage. 
Therefore,  in  actuahty,  the  valves  will 
be  inspected  prior  to  accumulating  the 
amount  of  wear  presently  permitted  by 
the  Technical  Specification.  This  does 
not  represent  any  increase  in  the 
probability  of  an  accident.  Since 
extending  the  first  interval  does  nothing 
to  the  consequence  of  an  accident  this 
change  will  not  change  the 
consequences  of  an  accident.  Thus, 
there  is  no  increase  in  the  probability  or 
consequences  of  any  accident 
previously  evaluated. 

The  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated. 

Turbine  overspeed  protection  testing 
of  the  main  turbine  was  performed  as 
part  of  the  Startup  Test  Program.  Tests 
including  the  Turbine  Generator  load 
reject  test  (conducted  on  October  25, 
1987)  actually  verified  that  the  valves 
are  functioning  properly  to  prevent  an 
unacceptable  overspeed  condition  in  the 
main  turbine.  Since  the  purpose  of  the 
disassembly  and  inspections  of  the 
valves  is  to  ensure  that  they  will  operate 
to  protect  the  turbine  from  excessive 
overspeed,  the  startup  testing  preformed 
has  verified  that  this  is  in  fact  the  case. 
Therefore,  no  new  or  different  kind  of 
accident  bora  any  accident  previously 
evaluated  has  been  created. 

The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety.  l 

As  stated  above,  the  valves  will    | 
actually  experience  less  operating  time 
between  inspection  than  what  is 
presently  permitted  by  the  Technical 


Specifications.  Therefore,  the  margin  of 
safety  will  not  be  reduced  by  approval 
of  this  change  request. 

The  staff  has  reviewed  the  licensee's 
determination  as  to  whether  the 
proposed  amendment  involves  no 
significant  hazards  considerations.  The 
staff  notes  that  the  requested  extension 
interval  for  inspection  of  the  turbine 
valves  until  the  first  refueling  outage  is 
small  and  is  not  likely  to  have 
significant  effect  on  the  probability  of  an 
accident  previously  evaluated.  The  staff 
also  notes  that  extending  the  interval  by 
a  small  amount  cannot  by  itself 
introduce  a  new  or  different  iund  of 
accident  from  any  previously  evaluated. 
In  these  and  other  respects,  the  staff 
concurs  with  the  licensees  that  the 
proposed  amendment  would  not  involve 
a  significant  hazards  consideration. 
Therefore,  the  staff  proposes  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Perry  Public  Lalvary,  3753  Main 
Street  Perry,  Ohio  44081. 

Attorney  for  licensee:  Jay  Silberg, 
Esq.,  Shaw,  Pittman,  Potts  & 
Trowbridge.  2300  N  Street  NW., 
Washington,  DC  20037. 

NRC  Project  Director  Kenneth  E. 
Perkins. 

The  Commonwealth  Edison  Company. 
Docket  Nos.  STN-454  and  STN-455, 
Byron  Station,  Unit  Nos.  1  and  2,  Ogle 
County,  Illinois 

Date  of  amendment  request- 
November  26, 1986  and  January  14, 1988 

Description  of  amendment  request  In 
accordance  with  the  requirements  of  10 
CFR  73.55,  the  licensee  submitted  an 
amendment  to  the  Byron  Nuclear  Power 
Station  Security  Plan  to  reflect  recent 
changes  to  that  regulation.  The  proposed 
amendment  would  modify  paragraph  2.E 
of  Facility  Operating  License  No.  NPF-37 
and  paragraph  2.F  of  Facility  Operating 
License  No.  NPF-66  to  require 
compliance  with  the  revised  plan. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  August  4, 1986  (51  FR  27817  and 
27822),  the  Nuclear  Regulatory 
Commission  amended  Part  73  of  its 
regulations,  "Physical  Protection  of 
Plants  and  Materials,"  to  clarify  plant 
security  requirements  to  afford  an 
increased  assurance  of  plant  safety.  The 
amended  regulations  required  that  each 
nuclear  power  reactor  licensee  submit 
proposed  amendments  to  its  security 
plan  to  implement  the  revised  provisions 
of  10  CFR  73.55.  The  Hcensee  submitted 
its  revised  plan  on  November  26, 1986 
and  January  14, 1988,  to  satisfy  the 
requirements  of  the  amended 


regulations.  The  Commission  proposes 
to  amend  the  license  to  reference  the 
revised  plan. 

In  the  Supplementary  Materials 
accompanying  the  amended  regulations, 
the  Commission  indicated  that  it  was 
amending  its  regulations  "to  provide  a 
more  safety  conscious  safeguards 
system  while  maintaining  the  current 
levels  of  protection"  and  that  the 
"Commission  believes  that  the 
clarification  and  refinement  of 
requirements  as  reflected  in  these 
amendment  is  appropriate  because  they 
afford  an  increased  assurance  of  plant 
safety." 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  criteria  for  determining  whether  a 
significant  hazards  consideration  exists' 
by  providing  certain  examples  of  actions 
involving  no  significant  hazards 
considerations  and  examples  of  actions 
involving  significant  hazards 
considerations  (51  FR  7750).  One  of 
these  examples  of  actions  involving  no 
significant  hazards  considerations  is 
example  (vii)  "a  change  to  conform  a 
license  to  changes  in  the  regiilations, 
where  the  license  change  results  in  very 
minor  changes  to  facility  operations 
clearly  in  keeping  with  the  regulations." 
The  changes  in  this  case  fall  within  the 
scope  of  Ae  example.  For  the  foregoing 
reasons,  the  Commission  proposes  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Rockford  Public  Library,  215  N. 
Wyman  Street,  Rockford,  Illinois  61101. 

Attorney  for  licensee:  Michael  Miller, 
Esq.,  Sidley  and  Austin,  One  First 
National  Plaza,  Chicago.  Illinois  60603. 

NRC  Project  Director:  Daniel  R. 
Muller 

The  Conunonwealth  Edison  Company, 
Docket  Nos.  50-254  and  50-265.  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  County,  Illinois 

Date  of  amendment  request' 
November  26, 1986  and  January  14, 1988 

Description  of  amendment  request  In 
accordance  with  the  requirements  of  10 
CFR  73.55,  Conunonwealth  Edison 
Company  (CECo,  the  licensee] 
submitted  an  cunendment  to  the  Physical 
Security  Plan  for  Quad  Cities  Nuclear 
Power  Station  (QCNPS)  to  reflect  recent 
changes  to  that  regulation.  The  proposed 
amendment  would  modify  paragraph  3.E 
of  Facility  Operating  Licenses  No.  DPR- 
29  and  DPR-30  to  require  compliance 
with  the  revised  plan. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  August  4. 1986  (51  FR  27817  and 


27822),  the  Nuclear  Regulatory 
Commission  amended  Part  73  of  its 
regulations,  "Physical  Protection  of 
Plants  and  Materials,"  to  clarify  plant 
security  requirements  to  afford  an 
increased  assurance  of  plant  safety.  The 
amended  regulations  required  that  each 
nuclear  power  reactor  licensee  submit 
proposed  amendments  to  its  security 
plan  to  implwnent  the  revised  provisions 
of  10  CFR  73.55.  The  licensee  submitted 
its  revised  plan  on  November  26, 1986 
and  January  14, 1988,  to  satisfy  the 
requirements  of  the  amended 
regulations.  The  Commission  proposes 
to  amend  the  license  to  reference  the 
revised  plan. 

In  the  Supplementary  Materials 
accompanying  the  amended  regulations, 
the  Commission  indicated  that  it  was 
amending  its  regulations  "to  provide  a 
more  safety  conscious  safeguards 
system  while  maintaining  the  current 
levels  of  protection"  and  that  the 
"Commission  believes  that  the 
clarification  and  refinement  of 
requirements  as  reflected  in  these 
amendments  is  appropriate  because 
they  afford  an  increased  assurance  of 
plant  safety." 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  criteria  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  of  actions 
involving  no  significant  hazards 
considerations  and  examples  of  actions 
involving  significant  hazards 
considerations  (51  FR  7750).  One  of 
these  examples  of  actions  involving  no 
significant  hazards  considerations  is 
example  (vii)  "a  change  to  conform  a 
license  to  changes  in  the  regulations, 
where  the  license  change  results  in  very 
minor  changes  to  facility  operations 
clearly  in  keeping  with  the  regulations." 
The  changes  in  this  case  fall  within  the 
scope  of  Ae  example.  For  the  foregoing 
reasons,  the  Commission  proposes  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon,  Illinois  61021. 

Attorney  for  licensee:  Michael  Miller, 
Esq.,  Sidley  and  Austin,  One  First 
National  Plaza,  Chicago,  Illinois  60603. 

NRC  Project  Director:  Daniel  R. 
MuUer 

The  fUinois  Power  Company,  Docket  No. 
50-461.  Clinton  Power  Station.  Unit  1. 
DeWitt  Coonty,  lUfaiois 

Date  of  amendment  request 
December  1, 1988,  October  1. 1967,  and 
November  30, 1987 

Brief  description  of  amendment  In 
accordance  with  the  requirements  of  10 


CFR  73.55,  the  licensee  submitted  an 
amendment  to  the  Physical  Security 
Plan  for  the  Clinton  Power  Station  to 
reflect  recent  changes  to  this  regulation. 
The  proposed  amendment  would  modify 
paragraph  2.E  of  Facility  Operating 
License  No.  NPF-62  to  require 
compUance  with  the  revised  plan. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  August  4, 1986  (51  FR  27817  and 
27822).  the  Nuclear  Regulatory 
Conunission  amended  Part  73  of  its 
regulations,  "Physical  Protection  of 
Plants  and  Materials,"  to  clarify  plant 
security  requirements  to  afford  an 
increased  assurance  of  plant  safety.  The 
amended  regulations  required  that  each 
nuclear  power  reactor  licensee  submit 
proposed  amendments  to  its  security 
plan  to  implement  the  revised  provisibns 
of  10  CFR  73.55.  The  licensee  submitted 
its  revised  plan  on  December  1, 1986, 
October  1, 1987,  and  November  30. 1987, 
to  satisfy  the  requirements  of  the 
amended  regulations.  The  Commission 
proposes  to  amend  the  license  to 
reference  the  revised  plan. 

In  the  Supplementary  Materials 
accompanying  the  amended  regulations, 
the  Commission  indicated  that  it  was 
amending  its  regulations  "to  provide  a 
more  safety  conscious  safeguards 
system  while  maintaining  the  current 
levels  of  protection"  and  that  the 
"Commission  believes  that  the 
clarification  and  refinement  of 
requirements  as  reflected  in  these 
amendment  is  appropriate  because  they 
afford  an  increased  assurance  of  plant 
safety." 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  criteria  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  of  actions 
involving  no  significant  hazards 
considerations  and  examples  of  actions 
involving  significant  hazards 
considerations  (51  FR  7750).  One  of 
these  examples  of  actions  involving  no 
significant  hazards  considerations  is 
example  (vii)  "a  change  to  conform  a 
license  to  changes  in  the  regulations, 
where  the  license  change  results  in  very 
minor  changes  to  facility  operations 
clearly  in  keeping  with  the  regulations." 
The  changes  in  this  case  fall  within  the 
scope  of  the  example.  For  the  foregoing 
reasons,  the  Commission  proposes  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  PubUc 
Library,  120  West  Johnson  Street 
Clinton.  Illinois  61727. 

Attorney  for  licensee:  Sheldon  Zable, 
Esq.,  of  Schiff,  Hardin  and  Waite,  7200 


Sears  Tower,  233  Wacker  Drive, 
Chicago,  Illinois  60606. 

NRC  Project  Director:  Daniel  R. 
Muller 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  StaHoa. 
Vemon.  Vermoot 

Date  of  application  for  amendment 
November  26. 1986;  February  12, 1987; 
October  16, 1967;  and  January  5, 1988. 

Description  of  amendment  request  In 
accordance  with  the  requirements  of  10 
CFR  73.55,  the  Ucensee  submitted  an 
amendment  to  the  Physical  Security 
Plan  for  Vermont  Yankee  Nuclear  Power 
Station  to  reflect  recent  changes  to  that 
regulation.  The  proposed  amendment 
would  modify  paragraph  3.G.  of  FaciUty 
Operating  License  No.  DPR-28  to  require 
compliance  with  the  revised  plan. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  August  4, 1986  (51  FR  27817  and 
27822)  the  Nuclear  Regulatory 
Conunission  amended  Part  73  of  its 
regulations,  "Physical  Protection  of 
Plants  and  Materials,"  to  clarify  plant 
security  requirements  to  afford  an 
increased  assurance  of  plant  safety.  The 
amended  regulations  required  that  each 
nuclear  power  reactor  licensee  submit 
proposed  amendments  to  its  security 
plan  to  implement  the  revised  provisions 
of  10  CFR  73.55.  The  licensee  submitted 
its  revised  plan  on  January  5, 1988,  to 
satisfy  the  requirements  of  the  amended 
regulations,  llie  Conunission  proposes 
to  amend  the  license  to  reference  the 
revised  plan. 

In  the  Supplementary  Materials 
accompanying  the  amended  regulations, 
the  Commission  indicated  that  it  was 
amending  its  regulations  "to  provide  a 
more  safety  conscious  safeguards 
system  while  maintaining  the  current 
levels  of  protection"  and  that  the 
"Conunission  believes  that  the 
clarification  and  refinement  of 
requirements  as  reflected  in  these 
amendments  is  appropriate  because 
they  afford  an  increased  assurance  of 
plant  safety." 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  criteria  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  of  actions 
involving  no  significant  hazards 
considerations  and  examples  of  actions 
involving  significant  hazards 
considerations  (51  FR  7750).  One  of 
these  examples  of  actions  involving  no 
significant  hazards  considerations  is 
example  (vii)  "a  change  to  conform  a 
license  to  changes  in  the  regulations, 
where  the  hcense  change  results  in  very 
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minor  changes  to  facility  operations 
clearly  in  keeping  with  the  regulations." 
The  changes  in  this  case  fall  within  the 
scope  of  the  example.  For  the  foregoing 
reasons,  the  Commission  proposes  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards        | 
consideration.  | 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street  Brattleboro,  Vermont  05301. 

Attorney  for  licensee:  John  A. 
Ritscher,  Esquire,  Ropes  and  Gray,  225 
Franklin  Street,  Boston,  Massachusetts 
02110. 

NRC  Project  Director  Richard 
Wessman 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  WNP-2. 
Richland,  Washington 

Date  of  amendment  request:  March  7, 
1988  as  supplemented  April  12, 1988. 

Description  of  amendment  request- 
The  proposed  amendment  would  revise 
WNP-2  Technical  Specification  Table 
3.2.3-1  in  Section  3/4.2.3,  "Minimum 
Critical  Power  Ratio,"  and  Figure  3.3.10- 
1,  "Thermal  Power  Limits  of 
Specification  3.3.10-1,"  to  support  the 
operation  of  WNP-2  at  full  rated  power 
during  the  upcoming  Cycle  4.  The  third 
reload  of  the  Washington  PubUc  Power 
Supply  System  Nuclear  Project  No.  2 
(WNP-2)  will  utilize  Advanced  Nuclear 
Fuels  Corporation  (ANF),  8x8  current 
fuel.  The  fuel  design  of  this  reload  batch 
is  virtually  identical  to  the  fuel  design  of 
the  previous  reload  batch. 

The  amendment  application  submittal 
of  March  7, 1988,  is  composed  of  the 
WNP-2  Cycle  4  Reload  Summary  Report 
(WPPSS-EANF-119),  the  WNP-2  Cycle  4 
Reload  Analysis  Report  (XN-NF-88-02), 
the  WI^-2  Cycle  4  Plant  Transient 
Analysis  Report  (XN-NF-88-m),  and  the 
proposed  changes  to  the  WNP-2 
Technical  Specifications.  The  Reload 
Summary  Report  summarizes  the  reload 
analyses  performed  by  ANF  in  support 
of  WNP-2  operation  for  Cycle  4.  In 
addition,  a  description  of  the  ANF 
reload  is  given  along  with  a  comparison 
of  the  characteristics  of  the  Cycle  4  and 
Cycle  3  cores. 

The  WNP-2  Cycle  4  Reload  Analysis 
Report  is  intended  to  be  used  in 
conjimction  with  ANF  Topical  Report 
XN-NF-«)-19(P)(A),  Volume  4,  Revision 
1,  Application  of  the  ANF  Methodology 
to  BWR  Reloads  which  gives  a  detailed 
description  of  the  methods  and  analyses 
utilized. 

The  supplement  of  April  12. 1988, 
provides  the  pages  of  the  Technical 
Specifications  showing  the  revisions 
requested  to  be  made  by  this 
amendment  This  letter  also  provided  a 


figure  which  had  been  omitted  fiom  the 
WNP-2  Cycle  4  Reload  Summary  Report 

WNP-2  will  be  entering  its  fourth 
cycle  of  operation  and  is  approaching  an 
equilibriiun  cycle.  The  results  of  the 
licensees  analysis  show  little  change 
from  Cycle  3  to  4.  As  a  result  the 
licensee  has  chosen  to  add  some  small 
Critical  Power  Ratio  (CPR)  penalties  for 
margin  to  envelope  hitaie  anticipated 
analysis  results.  The  intent  is  to  be  able 
to  make  future  fuel  reloads  without 
Technical  Specification  changes  using 
instead  the  provisions  of  10  CFR  50.59. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  proposed  amendment  to  the  WNP-2 
Technical  Specifications  to  support  this 
reload  is  very  similar  to  Example  (iii) 
provided  by  the  Commission  (51  PR 
7751,  March  8, 1986)  of  the  types  of 
amendments  not  likely  to  involve 
significant  hazards  considerations. 
Example  (iii)  is  an  amendment  to  reflect 
a  core  reload  where: 

(1)  No  fuel  assemblies  are 
significantly  different  from  those  found 
previously  acceptable  to  the 
Commission  for  a  previous  core  at  the 
facility  in  question  are  involved; 

(2)  No  significant  changes  are  made  to 
the  acceptance  criteria  for  the  Technical 
Specifications; 

(3)  The  analytical  methods  used  to 
demonstrate  conformance  with  the 
Technical  Specifications  and  regulations 
are  not  significantly  changed;  and 

(4)  The  NRC  has  previously  found 
such  methods  acceptable. 

For  the  third  refueling  outage  for 
WNP-2,  the  Supply  System  will  replace 
152  of  the  General  Electric  (GE)  initial 
core  fuel  assemblies  with  ANF  8x8  fuel. 
Twenty-four  (24)  of  the  Cycle  4  reload 
fuel  assemblies  will  have  a  bimdle 
average  enrichment  of  2.72  weight 
percent  U*'^  128  of  the  Cycle  4  reload 
fuel  assemblies  are  enriched  to  a  bundle 
average  value  of  2.64  weight  percent 
U»*.  The  152  ANF  8x8C  fuel  bundles  to 
be  loaded  for  Cycle  4  are  similar  in 
design  to  the  initial  core  fuel  and 
previous  reload  assemblies. 

The  change  in  WNP-2  core  loading 
required  a  partial  re-analysis  by  ANF. 
The  Loss  of  Coolant  Accident  (LCXIA) 
and  the  Maximum  Average  Planar 
Linear  Heat  Generation  Rate 
(MAPLHGR)  analyses  relevant  to  Cycle 
4  operations  were  performed  for  all  ANF 
fueled  cores  as  a  part  of  the  Cycle  2 
(initial  reload)  analysis.  Relevant 
transient  analyses  and  Minimum 
Critical  Power  Ratio  (MCPR)  analyses 
for  the  Cycle  4  loading  were  reported. 
Analyses  of  normal  reactor  operation 
consisted  of  evaluation  of  the 
mechanical  thermal  hydraulic  and 
nuclear  design  characteristics. 


Operation  at  extended  core  flow,  single 
loop  operation  and  final  feedwater 
temperature  reduction  were  also 
evaluated. 

The  use  of  the  ANF  type  fuel 
assemblies  and  the  associated 
analytical  methods  used  for  the  Cycle  4 
reload  analyses  have  been  previously 
approved  by  the  NRC  staff  for  use  in 
other  boiling  water  reactors  (BWR's). 
Based  on  these  prior  reviews,  the  NRC 
staff  has  determined  that  there  are  only 
small  differences  between  the  use  of 
ANF  and  GE  analytical  methods. 

This  core  reload  involves  the  use  of 
fuel  assemblies  that  are  not  significantly 
different  from  those  foimd  acceptable  to 
the  Commission  for  a  previous  core  at 
this  facility.  The  proposed  amendment 
would  change  the  Technical 
Specifications  to  reflect  new  operating 
limits  associated  with  the  fuel  to  be 
inserted  into  the  core  based  on  the  new 
core  physics.  In  the  licensee's  analyses 
supporting  this  reload  there  have  been 
no  significant  changes  in  acceptance 
criteria  for  the  Technical  Specifications. 
The  licensee  contends  that  their 
analytical  methods  have  been  found 
acceptable  by  the  NRC. 

The  only  difference  between  this 
reload  and  Example  (iii)  provided  by  the 
NRC  is  related  to  the  use  of  the  ANF 
analytical  methods  which  are  slightly 
different  from  the  GE  methods  used  for 
Cycle  1  and  the  Exxon  (now  ANF) 
methods  used  for  Cycle  2.  The  licensee 
argues  that  the  ANF  analytical  results 
are  not  significantly  different  from  those 
found  acceptable  to  the  NRC  for  the 
previous  cores  at  WNP-2  and  that  the 
methods  have  been  approved  previously 
by  the  staff  for  use  in  other  BWR's. 

In  addition  to  providing  examples  of 
amendments  not  likely  to  involve  a 
significant  hazards  consideration,  the 
Commission  has  provided  standards  for 
determining  whether  no  significant 
hazards  consideration  exists  (10  CFR 
50.92(c)).  A  proposed  amendment  to  an 
operating  license  for  a  facility  involves 
no  significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  of  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  an 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

On  the  basis  of  the  evaluation  

performed  in  accordance  with  10  CFR 
50.92.  and  the  fact  that  the  analytical 
methods  used  have  been  approved 
previously  by  the  NRC  staff  and  do  not 
provide  results  significantly  different 


the  Supply  System  has  concluded,  and 
the  staff  agrees,  that  operation  of  WNP- 
2  in  accordance  with  the  proposed 
reload  amendment  would  not 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  fransient  analyses  have  been 
reanalyzed  for  the  reload  core.  The 
proposed  changes  to  the  Technical 
Specifications  reflect  new  operating 
limits  associated  with  the  reload  core, 
are  based  on  approved  analysis 
methods  and  are  within  the  current 
acceptance  criteria; 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  fit)m  any 
accident  previously  evaluated  because 
the  operational  limitations  applied  to 
Pycle  4  are  identical  to  previous  cycles. 
The  values  were  derived  from  NRC 
qualified  codes  and  by  applying  the 
most  limiting  transients  throughout  the 
cycle.  These  limitations  are  sufficient  to 
ensure  the  plant  is  operated  within 
previously  accepted  conditions.  In 
addition,  no  changes  sufficient  to  create 
a  new  type  of  malfunction  are 
contemplated;  or 

(3)  Involve  a  significant  reduction  in 
the  margin  of  safety  because  the  margin 
to  safety  for  all  accidents  or  operational 
occurrences  analyzed  for  Cycle  4 
operation  is  either  identical  to  or  more 
conservative  than  that  used  for  previous 
cycles. 

Based  on  the  above  considerations, 
the  Commission  proposes  to  determine 
that  the  requested  change  to  the  WNP-2 
Technical  Specifications  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  Swift 
and  Northgate  Streets.  Richland. 
Washington  99352. 

Attorney  for  the  Licensee:  Nicholas  S. 
Reynolds.  Esq.,  Bishop,  Cook,  Purcell 
and  Reynolds.  1400  L  Street  NW.. 
Washington.  DC  20005-3502. 

NRC  Project  Director:  George  W. 
Knighton 

Wisconsin  Public  Service  Cotporation. 
Docket  No.  SOSOS,  Kewaunee  Nuclear 
Poww  nant  Kewaunee  County. 
Wisconsin 

Date  of  amendment  request: 
December  2. 1986.  and  March  22, 1988 

Description  of  amendment  request  In 
accordance  with  the  requirements  of  10 
CFR  73.55,  the  licensee  submitted 
amendments  to  the  Physical  Security 
Plan  for  the  Kewaunee  Nuclear  Power 
Plant  to  reflect  recent  changes  to  10  CFR 
73.55.  The  proposed  amendment  would 
modify  paragraph  2.C4  of  Facility 
Operating  License  No.  Dre-43  to  require 
compliance  with  the  revised  Plan. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  August  4. 1986  (51  PR  27817  and 
27822),  the  Nuclear  Regulatory 
Commission  amended  Part  73  of  its 
regulations,  "Physical  Protection  of  . 
Plants  and  Materials,"  to  clarify  plant 
security  requirements  to  afford  an 
increased  assurance  of  plant  safety.  The 
amended  regulations  required  that  each 
nuclear  power  reactor  licensee  submit 
proposed  amendments  to  its  security 
plan  to  implement  the  revised  provisions 
of  10  CFR  73.55  The  licensee  submitted 
its  revised  plan  on  December  2, 1986, 
and  March  22, 1988,  to  satisfy  the 
requirements  of  the  amended 
regulations.  The  Commission  proposes 
to  amend  the  license  to  reference  the 
revised  plan. 

In  the  Supplementary  Materials 
accompanying  the  amended  regulations, 
the  Commission  indicated  that  it  was 
amending  its  regulations  "to  provide  a 
more  safefy  conscious  safeguards 
system  while  maintaining  the  current 
levels  of  protection"  and  that  the 
"Commission  believes  that  the 
clarification  and  refinement  of 
requirements  as  reflected  in  these 
amendments  is  appropriate  because 
they  afford  an  increased  assurance  of 
plant  safefy." 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  criteria  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  of  actions 
involving  no  significant  hazards 
considerations  and  examples  of  actions 
involving  significant  hazuds 
considerations  (51  PR  7750).  One  of 
these  examples  of  actions  involving  no 
significant  hazards  considerations  is 
example  (vii)  "a  change  to  conform  a 
license  to  changes  in  the  regulations, 
where  the  license  change  results  in  very 
minor  changes  to  facilify  operations 
clearly  in  keeping  with  the  regulations." 
The  changes  in  this  case  fall  within  the 
scope  of  the  example.  For  the  foregoing 
reasons,  the  Commission  proposes  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Universify  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive.  Green  Bay,  Wisconsm  54301. 

Attorney  for  licensee:  David  Baker, 
Esq.,  Foley  and  Lardner,  P.  O.  Box  2193, 
Oriando,  Florida  31062. 

NRC  Project  Director  Kenneth  E. 
Peridns. 


Wisconsin  Electric  Powrar  Con^any, 
Docket  Nor  50-206  and  BO-SIt  Point 
Beach  Nuclear  Plant  Unit  No*.  1  and  2, 
Town  ofTwo  Creeks,  Manito«voc 
Counfy.  Wiaoensin 

Date  of  amendment  request- 
November  11, 1986  and  January  6  and 
March  23, 1988 

Brief  description  of  amendment  In 
accordance  with  the  requirements  of  10 
CFR  73.55,  the  licensee  submitted  an 
amendment  to  the  Physical  Securify 
Plan  for  the  Point  Beach  Nuclear  Plant, 
Units  1  and  2  to  reflect  recent  changes  to 
that  regulation.  The  proposed 
amendment  would  modify  paragraph  3.F 
of  Facilify  Operating  License  Nos.  DPR- 
24  and  DPR-27  to  require  compliance 
with  the  revised  Plan. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  August  4, 1986  (51  FR  27817  and 
27822),  the  Nuclear  Regulatory 
Commission  amended  Part  73  of  its 
regulations,  "Physical  Protection  of 
Plants  and  Materials,"  to  clarify  plant 
security  requirements  to  afford  an 
increased  assurance  of  plant  safefy.  The 
amended  regulations  required  that  each 
nuclear  power  reactor  licensee  submit 
proposed  amendments  to  its  securify 
plan  to  implement  the  revised  provisions 
of  10  CFR  73.55.  The  licensee  submitted 
its  revised  plan  on  November  11, 1986 
and  January  6  and  March  23, 1988  to 
satisfy  the  requirements  of  the  amended 
regulations.  The  Commission  proposes 
to  amend  the  Ucense  to  reference  the 
revised  plan. 

In  the  Supplementary  Materials 
accompanying  the  amended  regulations, 
the  Commission  indicated  that  it  was 
amending  its  regulations  "to  provide  a 
more  safefy  conscious  safeguards 
system  while  maintaining  the  current 
levels  of  protection"  and  that  the 
"Commission  believes  that  the 
clarification  and  refinement  of 
requirements  as  reflected  in  these 
amendments  is  appropriate  because 
they  afford  an  increased  assurance  of 
plant  safefy." 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  criteria  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  of  actions 
involving  no  significant  hazards 
considerations  and  examples  of  actions 
involving  significant  hazards 
considerations  (51  FR  7750).  One  of 
these  examples  of  actions  involving  no 
significant  hazards  considerations  is 
example  (vii)  "a  change  to  conform  a 
license  to  changes  in  Uie  regulations, 
where  the  license  change  results  in  very 
minor  changes  to  facilify  operations 
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clearly  in  keeping  with  the  regulations." 
The  changes  in  this  case  feM  within  the 
scope  of  the  example.  For  the  foregoing 
reasons,  the  Commission  proposes  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library,  1518 
Sixteenth  Street,  Two  Rivers. 
Wisconsin. 

Attorney  for  licensee:  Gerald 
Chamoff.  Esq.,  Shaw,  Pittman.  Potts  and 
Trowbridge,  2300  N  Street  NW.. 
Washington.  DC  20037. 

NRC  Project  Director  Kenneth  E. 
Perkins. 

Yankee  Atomic  Electric  Company 
Docket  No.  50^129  Yankee  Nuclear 
Power  Station,  Franklin  County. 
Massachusetts 

I 

Date  of  application  for  amendment' 
March  25. 1988 

Description  of  amendment  request 
The  proposed  amendment  would  reduce 
surveillance  requirements  on  blank 
flanges  and  expansion  joints,  that  are 
located  in  high  radiation  areas,  in  order 
to  reduce  radiation  exposure  to  plant 
personnel  . 

Basis  for  proposed  no  significant  I 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  j 
involves  no  significant  hazards         I 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3} 
involve  a  sigi^ficant  reduction  in  a  i 
margin  of  ssiety.  | 

The  licensee's  analyses  pertaining  to 
these  proposals,  contained  in  the  March 
25. 1988  letter,  stated  the  following: 

This  change  is  requested  in  order  to 
enhance  implementation  of  the  ALARA 
concept  and  to  provide  operational  flex&rility 
to  the  Technical  Specifications  governing 
containment  isolation  systems.  As  such,  tliis 
proposed  change  would  not 

1.  Involve  a  significant  increase  in  the 
probabiKty  or  consequences  of  an  accident 
previously  evaluated.  Two  parts  of  this  ; 
change  involve  brief  openings  under       I 
administrative  control  of  drain  taps  in  pipteg 
connected  to  certain  closed  systems  inside 
cootainBient  The  remaining  pafU  of  tliis 
change  have  no  effect  on  potential  leakage 
paths.  Briet  administratively  oontrolled 
openings  on  dosed  systems  inside 
containment  have  negligible  effects  on  the 
ride  of  any  accident  prerioaisly  evaineted. 
Thereiora,  thcrt  is  no  siyiificaat  iacrtaaa  in 


the  probability  or  conseqaeaoes  of  aa 
acddenl  pfcvioasly  evafaated. 

2.  Create  the  possibflity  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed.  All  parts  of  this  change 
are  consistent  with  Standard  Technical 
Specifications.  None  of  them  introduces  a 
new  operatiag  configuration  or  analyticai 
assumptioa.  Therefore,  tliere  is  ao  possibthty 
of  a  new  or  different  kind  of  accident  from 
any  previously  analyzed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  This  change  does  not  affect 
the  ability  of  the  containment  systems  to 
perform  their  intended  functions.  Therefore, 
there  is  no  significant  reduction  in  the 
margins  of  safety  associated  with 
containment  integrity. 

Based  on  the  considerations 
contained  herein,  it  is  concluded  that 
there  is  reasonable  assurance  that 
operation  of  the  Yankee  plant. 
consistent  with  the  proposed  Technical 
Specifications,  will  not  endanger  the 
health  and  safety  of  the  public.  This 
proposed  change  has  been  reviewed  by 
the  Nuclear  Safety  Audit  and  Review 
Committee. 

The  staff  has  reviewed  the  licensee's 
analyses  and  agrees  with  it  Therefore, 
we  conchide  that  the  amendment 
satisfies  the  three  critnia  listed  in  10 
CFR  50.92.  Based  on  that  condosion  the 
staff  proposes  to  make  a  no  significant 
hazards  consideration  determinatioa. 

Local  Public  Document  Room 
location:  Greenfield  Community  College. 
1  College  Drive.  Greenfield, 
Massadiusetts  01301. 

Attorney  for  licensee:  Thomas  Dignan, 
Esquire,  Ropes  and  Cray,  225  Franldin 
Street  Boston,  Massachusetts  02110. 

NRC  Project  Director  Richard  H. 
Wessman 

PREVIOUSLY  PUBUSHED  NOTICES 
OF  CONSIDERATION  OF  ISSUANCE 
OF  AMENDMENTS  TO  OPERATING 
LICENSES  AND  PROPOSED  NO 
SIGNIFICANT  HAZARDS 
CONSIDERATION  DETERMINATION 
AND  OPPORTUNITY  FOR  HEARING 

The  following  notices  wrere  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  becanse  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federri  Ragbtar  on  die  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 


BddiBore  Gas  and  Elactiic  Company, 
Docket  Na  9»^7,  Calvot  difis 
Nudaar  Poww  Plant,  Unit  No.  1,  Calvert 
County,  Matyhnd 

Date  ofamaadmenl  regaeat  Februaiy 
12, 1988,  as  supplemented  on  March  21, 
1988  and  March  25. 1968  (2  letters) 

Brief  description  of  amendment 
request:  The  amendment  would  make 
the  following  changes: 

1.  Modify  Technical  Specification  (TS) 
Limiting  Condition  for  Operation  (LCO) 
3.1.1.4  by  adding  a  figure  that  provides 
the  upper  limits  for  moderator 
temperature  ooeffident  (MTC)  and 
increases  this  MTC  limit  for  thenncd 
power  levels  above  70%  rated  thermal 
power  (RTP)  from  less  positive  than  0.2 
E-4  delta  k/k/*  F  to  the  Unear  equation 
where  the  MTC  limit  is  less  positive 
than  +[(.9  +  4  (l-PU/3]  E-4  delta  k/k/* 
F  where  P  is  the  fraction  of  RTP.  Thus, 
at  70%  RTP.  MTC  must  be  less  positive 
than  0.7  E-4  delta  k/k/*  F  and  at  100% 
RTP  MTC  must  be  less  positive  than 
+0.3  E-4  delta  k/k/*  F. 

2.  Increase  the  minimum  required 
shutdown  margin  of  TS  LCO  3.1.1.1 
above  the  cuirently  required  +3.5  delta 
k/k  in  accordance  with  the  linear 
progression  where  the  shutdown  margin 
limit  shall  be  9«ater  than  or  equal  to 
+{3.5  +  1.5(pT]  delta  k/k  where  P  is  the 
fraction  of  RTP.  Thus,  at  0%  RTP  the 
shutdown  margin  limit  is  +3.5  delta  k/k 
but  at  100%  RTP  the  limito  is  +5.0  delta 
k/k. 

3.  Change  the  TS  Figure  3.1-2.  "CEA 
Gro«V  Insertion  Limits  vs.  Fraction  of 
Allowable  Tbomal  Power  for  Existing 
RCP  Coaibination,"  Bank  5  Transient 
Insertion  Limit  from  the  linear 
progression  with  values  of  25%  insertion 
at  90%  RTP  and  35%  insertion  at  100% 
RTP  to  a  constant  insertion  limit  of  35% 
between  90%  and  100%  RTP. 

4.  Reduce  unnecessary  Axial  Shape 
Index  (ASI)  tips  below  70%  RTP  and 
provide  additional  operating  flexibility 
by: 

a.  modifying  TS  Figure  2.2-1, 
"Peripheal  Axial  Shape  Index  vs. 
Fraction  of  Rated  Thermal  Power,**  by 
increasing  the  acceptable  operation 
region  below  70%  RTP  to  the  area 
bounded  by  the  linear  equations  for  the 
ASI  limits,  where 

(1)  ASI  limit  =  ±  (.6  +  %  (.4-P)]  (P  is 
the  fraction  of  RTP)  between  40%  and 
100%  RTP,  and 

(2)  ASI  limit  =  ±  0.0  at  powers  below 
40%  RTP. 

The  ciunnt  ASI  limits  are  ±  a4  at 
powtrs  below  70%  RTP; 

b.  expanAiig  the  aooeptaUe  opoation 
region  of  TS  Figure  3.2-2,  *Unear  Heat 
Rate  Axial  Phix  Offset  Control  Limits," 


and  TS  Rgure  3.2-4.  "DNB  Axial  Flux 
Offset  Control  Limits,"  by  increasing  the 
negative  ASI  limit  below  50%  RTP  from 
the  current  value  of  -0.3  to 

(1)  the  linear  equation  limit  between 
15%  and  50%  RTP,  of  the  negative  ASI 
limit  =  -[0.3  +  3/7  (.5-P)],  where  P  is  the 
fraction  of  RTP; 

(2)  bek)w  15%  RTP,  die  negative  ASI 
limit  =  -0.45. 

5.  Reflect  the  lowering  of  the 
departure  from  nucleate  boiling  ratio 
(DN6R)  Umit  to  1.16  due  to  the 
incorporation  of  an  extended  statistical 
combination  of  uncertainties 
methodology  through  modifying  Figures 
2.2-2,  "Thermal  Margin /Low  Pressure 
Trip  Setpoint  Part  1  (ASI  v.  Ai),"  and 
2.2'-3,  'Thermal  Margin/Low  Pressure 
Trip  Setpoint  Part  2  (Fraction  of  Rated 
Thermal  Power  v.  QRi)."  by 

a.  changing  the  equation  for  the 
pressure  variable  trip  from  P  (TRIP 
VAR)  =  2061  (Qdct)  +  15.85  (T„)  -  8915 
to  P  (TRIP  VAR)  =  2892  Qdm,  +  17.16 
(Tn.)  - 10682; 

b.  changing  Qi>nb>  which  equals  QRi  X 
Ai,  by  increasing  QRi  from  the  values  of 

QRi  =  .235  +  (628/7810)  P  between 
0%  and  78.1%  RTP 

QR,  =  .863  +  (109/l91)x(P-.781) 
between  7ai%  and  97.2%  RTP 

QRi  =  P  above  97.2%  RTP 

to 

QRi  =  .3  +  (11/12)P  between  0%  and 
60%  RTP 

QRi  =  .85  +  (3/8)x(P-.6)  between  60% 
and  100%  RTP 

QRi  =  P  above  100%  RTP  where  P  is 
the  fraction  of  RTP. 

Date  of  publication  of  individual 
notice  in  Federal  Register  April  15, 1988 
(53  FR 12618). 

Expiration  date  of  individual  notice: 
May  16, 1988 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland. 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACIUTY 
OPERATING  LICENSE 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
comphes  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act],  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment 


Notice  of  Consideration  of  Issuance  of 
Amendment  to  FaciUfy  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportimity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commissions  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Sb-eet,  NW.,  Washington,  DC. 
and  at  the  local  public  doctmient  rooms 
for  the  particular  facilities  involved.  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.  S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects. 

Carolina  Power  ft  Light  Company,  et  al.. 
Docket  No.  50-324,  Brunswick  Steam 
Electric  Plant  Unit  2,  Brunswick  Counfy, 
North  Carolina 

Date  of  application  for  amendment- 
September  29, 1987 

Brief  description  of  amendment  The 
proposed  changes  would  incorportate 
revised  instrument  numbers  in 
Technical  Specification  (TS)  Tables 
3.3.6.1-1,  3.3.6.1-2  and  4.3.6.1-1  and  revise 
TS  Section  3/4.3.6  to  reflect  the  new 
instruments  that  have  been  installed  for 
the  alternate  rod  injection  and  the 
recirculation  pump  trip  system. 

Date  of  issuance:  April  8, 1988 

Effective  date:  April  8, 1988 

Amendment  No.:  150 

Facility  Operating  License  No.  DPR- 
62:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  2. 1987  (52  FR  42048) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  8, 1988. 


No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wibnington.  North  Carolina  28403-3297. 

Carolina  Power  &  Light  Company,  et  al.. 
Docket  No.  50-324,  Brunswick  Steam 
Electric  Plant,  Unit  2,  Brunswick  Counfy, 
North  Carolina 

Dates  of  application  for  amendment 
February  3, 1988.  supplemented  March 
30, 1988. 

Brief  description  of  amendment 
Revises  Minimum  Critical  Power  Ratio 
(MCPR)  safety  limit  value  from  1.07  to 
1.04. 

Date  of  issuance:  April  12, 1988 

Effective  date:  April  12, 1988 

Amendment  No.:  151 

Facility  Operating  License  No.  DPR- 
62:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  9. 1988  (53  FR  7585). 
Supplemental  submittal  on  March  30. 
1988  corrected  a  MCPR  value,  which 
was  inadvertently  omitted  in  the  original 
submittal.  The  supplemental  letter 
provided  additional  information  that  did 
not  change  the  initial  determination  of 
no  significant  hazards  consideration  as 
published  in  the  Federal  Register.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safefy 
Evaluation  dated  April  12, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington.  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington.  North  Carolina  28403-3297. 

Carolina  Power  ft  Light  Company, 
Docket  No.  50-261,  H.  B.  Robinson 
Steam  Elecbic  Plant,  Unit  No.  2, 
Darlington  Counfy,  South  Carolina 

Date  of  application  for  amendment 
June  16, 1987 

Brief  description  of  amendment  The 
amendment  makes  minor  editorial 
changes  to  the  TS  to:  (1)  delete 
unnecessary  references  to  the  number  of 
flux  thimbles  available  for  movable 
incore  instrumentation,  (2)  increase  the 
number  of  monitors  on  the  steam 
generator  blowdown  line,  (3)  replace 
remark  (2)  to  Item  10  of  Table  4.1-1 
inadvertenUy  omitted  when  Amendment 
No.  97  was  issued  on  March  7, 1986. 

Date  of  issuance:  April  11, 1988 

Effective  date:  April  11, 1986 

Amendment  No.  116 
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Facility  Operating  License  No.  DPR- 
23.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  23, 1987  (52  PR 
35789)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  11, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library. 
Home  and  Fifth  Avenues.  Hartsville. 
South  Carolina  29535 


Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455.  Byron  Station  Unit  Nos.  1  and  2, 
Ogle  County.  Illinois:  Docket  Nos.  STN 
50-456  and  STN  457,  Braidwood  Station, 
Unit  Nos.  1  and  2,  Will  County,  Illinois 

Date  of  application  for  amendments: 
January  12, 1988  | 

Brief  description  of  amendments:^ 
These  amendments  revise  the  Technical 
Specifications  to  separate  the  Gaseous 
Waste  Management  System  Oxygen 
Analyzer  into  its  two  major  components. 

Date  of  issuance:  April  15, 1988 

Effective  Date:  April  15, 1988 

Amendment  Nos.:  17  for  Byron,  8  for 
Braidwood 

Facility  Operating  Licenses  Nos.  NPF- 
37.  NPF-66,  NPF-72.  and  NPF-75. 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  9, 1988  (53  FR  7588)^  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  April  15, 1988 

No  significant  hazards  consideration 
comments  received:  No  j 

Local  Public  Document  Room      I 
location:  For  Byron  Station  the  Rockford 
Public  Library,  215  N.  Wyman  Street 
Rockford,  Illinois  61101;  for  Braidwood 
Station  the  Wilmington  Township  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481. 


Dairyland  Power  Cooperative,  Docket 
No.  50-409,  La  Crosse  Boiling  Water 
Reactor,  La  Crosse,  Wisconsin        I 

Date  of  application  for  amendment: 
November  12, 1987  as  revised  January 
29, 1988. 

Brief  description  of  amendment-  This 
amendment  revises  the  Technical 
Specifications  (TS)  to  reduce  the 
required  shift  crew  size  since  the  reactor 
is  permanently  shutdown  and  the  fuel 
has  been  removed  to  the  Fuel  Element 
Storage  Well. 

Date  of  issuance:  April  11, 1988 

Effective  Date:  April  11, 1988 

Amendment  No.:  60 


Provisional  License  No.  DPR-45.  This 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  29, 1988  (53  FR  2662) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  11, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  La  Crosse  Public  Library,  800 
Main  Street,  La  Crosse,  Wisconsin 
54601. 

Duke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2.  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
December  2, 1986  and  October  6, 1987 

Brief  description  of  amendments:  The 
amendments  modified  paragraphs  2.E.  of 
the  licenses  to  require  compliance  with 
the  amended  Physical  Security  Plan.  The 
Plan  was  amended  to  conform  to  the 
requirements  of  10  CFR  73.55.  Consistent 
with  the  provisions  of  10  CFR  73.55, 
search  requirements  must  be 
implemented  within  60  days  and 
miscellaneous  amendments  within  180 
days  bom  the  effective  date  of  these 
amendments. 

Date  of  issuance:  April  11, 1988 

Effective  date:  April  11, 1988 

Amendment  Nos.  43  and  46 

Facility  Operating  License  Nos.  NPF- 
35  andNPF-52,  Amendments  revised  the 
operating  licenses. 

Date  of  initial  notice  in  Federal 
Register  March  9, 1988  (53  FR  7590)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  letter  to 
Duke  Power  Company  dated  April  11, 
1988  and  a  Safeguards  Evaluation 
Report  dated  April  11, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street.  Rock  Hill.  South  Carolina 
29730. 

Duke  Power  Company.  Docket  Nos.  50- 
369  and  50-370.  McGuire  Nuclear 
Station.  Units  1  and  2.  Mecklenburg 
County.  North  Carolina 

Date  of  application  for  amendments: 
February  5, 1988 

Brief  description  of  amendments:  The 
amendments  corrected  Technical 
Specifications  3.1.2.5  and  3.1.2.6  by 
increasing  the  minimum  voliune  of 
borated  water  to  be  maintained  in  the 
Boric  Acid  Storage  System. 

Date  of  issuance:  April  11, 1988 

Effective  date:  April  11, 1988 

Amendment  Nos.:  80  and  61 


Facility  Operating  License  Nos.  NPF-9 
andNPF-17.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Fedmal 
Regbter  March  9, 1988  (53  FR  7590)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  April  11. 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina.  Charlotte  (UNCC 
Station),  North  Carolina  28242 

Duquesne  Light  Company,  Docket  No. 
50-334,  Beaver  Valley  Power  Station, 
Unit  No.  1,  Shippingport,  Pennsylvania 

Date  cf  "pplication  for  amendment: 
April  13, 1987.  and  supplemented  by 
letters  dated  December  2, 1987  and 
January  25, 1988. 

Brief  description  of  amendment:  The 
amendment  revises  certain  Technical 
Specifications  pertaining  to  the  waste 
gas  decay  tank,  specifically,  removal  of 
requirements  associated  with  a 
radiation  monitor. 

Date  of  issuance:  April  7. 1988 

Effective  date:  April  7, 1988 

Amendment  No.  123 

Facility  Operating  License  No.  DPR- 
66.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  1, 1987  (52  FR  24549)  The 
supplements  dated  December  2, 1987 
and  January  25, 1988  provided 
supporting  information  requested  by  the 
sta^  and  made  no  change  to  the  original 
amendment  request.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  7, 1988 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  AUquippa. 
Pennsylvania  15001. 

Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302,  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County,  Florida 

Date  of  application  for  amendment: 
February  17, 1987,  as  revised  March  9, 
1988. 

Brief  description  of  amendment:  The 
amendment  updated  the  contaiiunent  air 
lock  surveillance  requirements  to 
conform  with  10  CFR  50.  Appendix  J  and 
an  earlier  exemption  granted  by  the 
NRC. 

Date  of  issuance:  April  13, 1988 

Effective  (fate. -April  13, 1988 

Amendment  No.:  105 


Facility  Operating  License  No.  DPR- 
72.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  22, 1987  (52  FR  13336).  By 
letter  dated  March  9, 1988,  the  licensee 
submitted  a  revision  to  the  application 
in  response  to  the  staflf  s  request.  This 
revision  did  not  change  the  staffs  initial 
no  significant  hazards  consideration 
determination.  Therefore,  renoticing  was 
not  warranted.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  13, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Crystal  River  Public  Library, 
668  N.W.  First  Avenue,  Crystal  River, 
Florida  32629 

Georgia  Power  Company.  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  No.  50-424,  Vogtie 
Electric  Generating  Plant,  Unit  1,  Burke 
County,  Georgia 

tiate  of  application  for  amendment- 
March  23, 1988 

Brief  description  of  amendment-  The 
amendment  modified  the  Technical 
Specifications  to  allow  pre-operational 
positive  pressure  testing  of  the  Unit  2 
Emergency  Heating,  Ventilation,  and  Air 
Conditioning  System. 

Date  of  issuance:  April  16, 1988 

Effective  date:  April  16, 1988 

Amendment  No.:  4 

Facility  Operating  License  No.  NPF- 
68:  Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes  (53  FR  10450  coated 
March  31, 1988).  That  notice  provided  an 
opportunity  to  submit  comments  on  the 
Commission's  proposed  no  significant 
hazards  consideration  determination. 
No  conunents  have  been  received.  The 
notice  also  provided  for  an  opportunity 
to  request  a  hearing  by  May  2. 1988,  but 
indicated  that  if  the  Commission  makes 
a  final  no  significant  hazards 
consideration  determination  any  such 
hearing  would  take  place  after  issuance 
of  the  amendment  'The  Commission's 
related  evaluation  is  contained  in  a 
Safety  Evaluation  dated  April  16, 1988. 

Attorney  for  licensee:  Mr.  Arthur  H. 
Domby,  Troutman,  Sanders,  Lockerman 
/  and  Ashmore,  Chandler  Building,  Suite 
1400. 127Teachtree  Street  N.E.,  Atlanta, 
Georgia  30043 

Local  Public  Document  Room 
location:  Burke  County  Library,  412 
Fourth  Street,  Waynesboro.  Georgia 
30830 


GPU  Nuclear  Corporation,  et  al..  Docket 
No.  50-219.  Oyster  Creek  Nuclear 
Generating  Station.  Ocean  County.  New 
Jersey 

Date  of  application  for  amendment: 
January  29, 1988  as  supplemented  March 
16,1988 

Brief  description  of  amendment:  The 
amendment  revised  Section  5.3  and 
corresponding  bases  of  the  Technical 
Specification  to  allow  fuel  with  higher 
enrichments  to  be  stored  in  the  fuel 
storage  facilities  on  site. 

Date  of  issuance:  April  11, 1988 

Effective  date:  April  11, 1988 

Amendment  No.:  121 

Facility  Operating  License  No.  DPR- 
50.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  9, 1988  (53  FR  7593).  The 
March  16, 1988  submittal  provided 
additional  clarifying  information  and  did 
not  change  the  initial  finding  of  no 
significant  hazards  consideration.  The 
Commission's  related  evaluation  of  this 
amendment  is  contained  in  a  Safety 
Evaluation  dated  April  11, 1988 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department,  101  Washington 
Street,  Toms  River,  New  Jersey  08753. 

Gulf  States  Utilities  Company.  Docket 
No.  50-498,  River  Bend  Station,  Unit  1 
West  Felidana  Parish,  Louisiana 

Date  of  amendment  request: 
November  13. 1987 

Description  of  amendment  request: 
This  amendment  revised  the 
surveillance  requirements  of  section 
4.7.1.2  of  the  Technical  Specifications  to 
refiect  the  upgraded  ultimate  heat  sink 
water  temperature  monitoring  system 
that  was  installed  during  the  first 
refueling  outage. 

Date  of  issuance:  April  11, 1988 

Effective  date:  April  11, 1988 

Amendment  No.  2Xi 

Facility  Operating  License  No.  NPF- 
47.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  27, 1988  (53  FR  2317). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  11, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

lM:al  Public  Document  Room 
location:  Government  Dociunents 
Department  Louisiana  State  Univerity, 
Baton  Rouge,  Louisiana  70803 


Niagara  Mohawk  Power  C(»poration. 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station.  Unit  No.  1,  Oswego 
County,  New  York 

Date  of  application  for  amendments: 
August  21,  September  14,  December  17, 
and  December  18, 1987;  and  as 
supplemented  March  9, 1988. 

Brief  description  of  amendment:  This 
amendment  revises  the  Technical 
Specifications  2.1.1,  Fuel  Cladding 
Integrity,  and  3.1.7  and  4.1.7,  Fuel  Rods, 
and  the  associated  Bases.  The  changes 
were  necessary  to  provide  appropriate 
limits  for  fuel  Cycle  10. 

By  letter  (NMPlL  0232)  dated  March  9, 
1988,  the  licensee  provided  clarifying 
information  concerning  the  new  fuel  and 
indicated  a  minor  change  in  the  fuel  mix 
for  Cycle  10.  The  effect  of  this  change 
has  been  considered  in  the  staff's 
evaluation. 

Date  of  issuance:  April  19, 1988 

Effective  date:  April  19. 1988 

Amendment  No.:  97 

Facility  Operating  License  No.  DPR- 
63:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notices  in  Federal 
Register  February  10, 1988  (53  FR  3956 
and  53  FR  3957).  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  19, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  2,  Scriba,  New 
York 

Date  of  application  for  amendment: 
August  3, 1987,  supplemented  August  16, 
September  3,  November  24, 1987  and 
February  19, 1988 

Brief  description  of  amendment:  This 
amendment  revises  the  service  water 
supply  header  discharge  temperature 
limit  in  Technical  Specification  3/4.7.1 
to  81°  F. 

Date  of  issuance:  April  11. 1988 

Effective  date:  April  11, 1988 

Amendment  No.:  3 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  14, 1987  (52  FR  30473). 
*The  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License  and  Proposed  No 
Significant  Hazards  Consideration 
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Determination  and  Opportunity  for 
Hearmg  that  appeared  in  52  FR  30473 
contained  a  typographical  error  in  the 
current  Technical  SpeciRcation  limit 
That  number  is  76*  F  not  71*  F  as  stated. 
The  NRC  has  not  found  it  necessary  to 
revoke  its  Consideration  of  Issuance  as 
the  error,  while  misstating  the  current 
Technical  Specification,  correctly  states 
the  proposed  change.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  11, 1988 

Significant  hazards  consideration 
comments  received:  No  i 

Local  Public  Document  Room    I 
location:  Reference  and  Documents 
Department  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13128. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  2.  Scriba.  New 
York 

Date  of  application  for  amendment: 
February  3, 1988 

Brief  description  of  amendment:  This 
amendment  revises  the  allowable  value 
and  the  isolation  trip  setpoint  for  the 
residual  heat  removal  (RHRl/reactor 
core  isolation  cooling  (RCIC)  steam  line 
flow-high  in  Table  3.3.2-2  of  the 
Technical  S|>ecifications.  : 

Date  of  issuance:  April  11, 1988 1 

Effective  date:  April  11, 1988,  to  be 
implemented  within  30  days 

Amendment  No.:  4 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  9, 1988  (53  FR  7596)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  April  11, 1988. 

Significant  hazards  consideration 
comments  received:  No  1 

Local  Public  Document  Room    I 
location:  Reference  and  Doamients 
Department  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  1312a 

hHagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  2,  Scriba,  New 
York 

Date  of  application  for  amendment 
February  3, 1988 

Brief  description  of  amendment  This 
amendment  revises  Technical 
Specification  3/4.4.&2.1.bZ  "D.C 
Sources  -  Operating,"  to  allow  an 
alternate  method  of  determining  battery 
operability  when  visible  corrosion 
appears  at  either  terminals  or 
connectors. 

Date  of  issuance:  April  19, 1988 


Effective  date:  April  19. 1988.  To  be 
implemented  within  30  days 

Amendment  No.:  5 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  9, 1988  (53  FR  7595).  The 
Commission's  related  evaluation  of  the 
amendmentis  contained  in  a  Safety 
Evaluation  dated  April  19, 1988 

Significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  1312a 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-423,  Millstone  Nuclear 
Power  Station,  Unit  No.  3,  New  London 
County,  Connecticut 

Date  of  application  for  amendment 
July  31. 1987 

Brief  description  of  amendment  This 
amendment  would  revise  the  sample 
plans  used  for  the  surveillance  of 
snubbers  as  described  in  Technical 
Specification  Section  4.7.10.e.2)  to 
remove  the  threshold  criteria  that 
requires  testing  of  all  snubbers  if  the 
number  of  failures  in  the  sample  exceed 
about  10  percent  of  the  sample  size. 

Date  ofissaance:  April  7, 1988 

Effective  date:  April  7, 1988 

Amendment  No.:  16 

Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  9, 1987  (52  FR 
34016).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  7, 1988 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road,  Waterford, 
Connecticut  06385. 

Northeast  Nuclear  Energy  Company,  et 
aL,  Docket  No.  50423,  Millstone  Nuclear 
Power  Station,  Unit  No.  3,  New  London 
County,  Connecticut 

Date  of  application  for  amendment 
February  5, 1988 

Brief  description  of  amendment  This 
amendment  would  revise  Technical 
Specification  3/4.4.6  Reactor  Coolant 
System  Leakage  to  allow  continued 
plant  operation  for  up  to  30  days  with 
the  Containment  Atmospheric  Gaseous 
and  Particulate  Radioactivity 
Monitoring  Systems  inoperable  as  long 
as  certain  conditions  are  met 

Date  of  issuance:  April  la  1988 


Effective  date:  April  18. 1988 

Amendment  No.:  17 

Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Fedaral 
Register  March  9, 1988  (53  FR  7596).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety   • 
Evaluation  dated  April  la  1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Waterford  PubUc  Library,  49 
Rope  Ferry  Road,  Waterford. 
Connecticut  06385. 

Northern  States  Power  Company. 
Docketo  Nos.  50-282  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant.  Units 
Nos.  1  and  2,  Goodhue  County, 
Minnesota 

Date  of  application  for  amendments: 
August  14, 1987,  as  supplemented 
August  27, 1987,  January  4  and  February 
10, 1988. 

Brief  description  of  amendments:  The 
amendments  change  Figure  TS.ai-2  and 
sections  6.1. D  and  aS.G  of 
administrative  requirements  appearing 
in  Section  6  of  the  TS. 

Date  of  issuance:  April  18, 1988 

Effective  date:  April  la  1988 

Amendment  Nos.:  82,  75 

Facility  Operating  Licenses  Nos. 
DPR-42  and  DPR-60.  Amendment 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  21. 1987  (52  FR  39303) 
Since  the  date  of  the  initial  notice,  the 
Ucensee  provided  supplemental 
information.  This  information  clarified 
the  original  submittal  and  had  no  impact 
on  the  original  no  significant  hazards 
consideration  determination,  and 
therefore  did  not  warrant  renoticing. 
The  Commission's  related  evaluatiqn  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  April  18. 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Miimeapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis, 
Miimesota  55401. 

NRC  Project  Director.  Martin  J. 
Virgilio. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1.  Washington  County,  Nebraska 

Date  of  amendment  request  March  9, 
1988 

Brief  description  of  amendment  This 
amendment  revises  the  Technical 
Specifications  to  permit  an  extension  in 
the  next  due  date  from  April  30. 1968  to 


the  refueling  outage  scheduled  for 
September  1988  for  perfomung  the 
inspection  of  Diesel  Generator  No.  1 
required  by  Surveillance  Requirements. 

Date  of  issuance:  April  ^9, 1988. 

Effective  date:  April  19, 1988. 

Amendment  No.:  112 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 
.  Date  of  initial  notice  in  Federal 
Register.  March  la  1988  (53  FR  9015) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  19, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street  Omaha,  Nebraska 
68102 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County. 
California 

Date  of  application  for  amendments: 
January  22, 198a  as  supplemented 
March  25, 1988. 

Brief  description  of  amendments:  The 
amendments  allow  the  minimum 
residual  heat  removal  system  flow  rate 
to  be  reduced  from  3000  gpm  to  1300 
gpm  while  the  plant  is  in  Mode  6 
(Refueling),  provided  that  the  reactor 
has  been  subcritical  for  more  than  57 
hours. 

Date  of  issuance:  April  21, 1988 

Effective  date:  April  21, 1988 

Amendment  Nos.:  2S  and  27 

Facility  Operating  Licenses  Nos. 
DPR-ao  and  DPR-82:  Amendment 
reivised  the  Technical  Specifications. 

Date  of  initial  notice  in  Fedaral 
Register  March  9, 1988  (53  FR  7597).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  April  21, 1988 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University  Library,  Government 
Documents  and  Maps  Department  San 
Luis  Opispo,  California  93407. 

NRC  Project  Director  George  W. 
Knighton 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company 
Debnarva  Power  and  Light  Cmnpany. 
and  Atlantic  City  Electric  Company. 
Dodcet  Nos.  58-277  and  50'278,  Peach 
Bottom  Atomic  Power  Station,  Unit  Nos. 
2  and  9,  York  County.  Penns^ania 

Date  of  application  for  amendments: 
June  30. 1986  as  supplemented  on  April 
27,1987 


Brief  description  of  amendments:  The 
amendments  added  surveillance 
requirements  for  Uie  time  delay  feature 
of  the  undervoltage  protective  device  for 
the  reactor  protection  system  alternate 
power  supply. 

Date  of  issuance:  April  6, 1988 

Effective  date:  April  a  1988 

Amendments  Nos.:  130  and  133 

Facility  Operating  License  Nos.  DPR- 
44  andDPR-56:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  27, 1986  (51  FR  30579) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  April  6, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Peimsylvania, 
Education  Building,  Commonwealth  and 
Walnut  Streets,  Harrisburg, 
Pennsylvania  17126. 

Portland  General  Electric  Company, 
Docket  No.  50-344,  Trojan  Nuclear  Plant 
Columbia  County,  Oregon 

Date  of  application  for  amendment 
January  15, 1988  as  revised  February  15, 
1988. 

Brief  description  of  amendment  The 
amendment  revises  the  Offsite  and 
Facility  Organization  Charts  for  the 
Trojan  Technical  Specifications. 

Date  of  issuance:  April  11, 1988 

Effective  date:  April  11, 1988 

Amendment  No.:  140 

Facilities  Operating  License  No.  NPF- 
1:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  9, 1988  (53  FR  7596).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  April  11, 198a 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Portland  State  University 
Library,  731  S.  W.  Harrison  St,  Portland 
Oregon  97207 

NRC  Project  Director  George  W. 
Knighton 

South  Carolina  Electric  ft  Gas  Company, 
South  Carolina  Public  Service  Authority, 
Docket  No.  50-395,  Virgil  C  Summer 
Nuclear  Station.  Unit  No.  1.  Fairfield 
County.  Soutii  Carolina 

Dates  of  application  for  amendment 
January  20, 1987,  as  supplemented 
February  24, 1987 

Brief  description  of  amendment  This 
amendment  addresses  the  upgrading  of 
the  reactor  building  cooling  unit  (RBCU) 
service  water  outlet  valves  to 
environmentally  qualified  Class  IE 


motor  operated  valves,  with  automatic 
controls  to  open  the  valves  on  tha 
selected  post-accident  RBCU  and  close 
the  valves  on  the  non-selected  RBCU 
and  the  change  to  the  surveillance 
requirements  of  TS  4.6.2.5.6.2  to  reflect 
the  flow  to  the  operating  RBCU  rather 
than  the  flow  fnm  the  service  water 
booster  pump  flow. 

Date  of  issuance:  April  13, 1988 

Effective  date:  April  13, 1988 

Amendment  No.:  69 

Facility  Operating  License  No.  NPF- 
12:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  27, 1987  (52  FR  5889) 
The  February  24, 1987,  letter  provided 
additional  information  which  did  not 
change  the  initial  determination 
published  in  the  Federal  Register.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  April  13, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Fairfield  County  Library, 
Garden  and  Washington  Streets, 
Winnsboro,  South  Carolina  29180 

Washington  Public  Power  Supply 
System  Docket  No.  50-397.  WNP-2, 
Richland  Washington 

Date  of  application  for  amendment 
March  10, 1987 

Briefdescription  of  amendment  This 
amendment  revises  Section  3.3.7.1, 
"Radiation  Monitoring  Instrumentation," 
and  the  basis  for  Section  3/4.7.1,  by 
changing  the  setpoint  value  for  the  new 
fuel  vault  criticality  monitor  alarm  fix>m 
less  than  or  equal  to  10  R/h  to  less  than 
or  equal  to  5  R/h. 

Date  of  issuance:  April  4, 1988 

Effective  date:  April  4, 1988 

Amendment  No.:  51 

Facility  Operating  License  No.  DPR- 
21:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  9, 1987  (52  FR 
34021).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  4, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Richland  Public  Library,  Swift 
and  Northgate  Streets,  Richland, 
Washington  99352. 
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WasfamfllonFiiblicI 

Systaa  Dwkat  N«.  SD-M7.  WNP-Z, 

Rifihljiid  WasdiigUiH 

£7ate  of  application  for  amendment- 
Mardi  21,  Api^  10,  and  June  5, 1986  and 
March  13. 1987. 

Brief  description  of  amendmentsTbe 
amendment  revises  Section  3.7.1.3 
(Ultimate  Heat  Sink]  of  the  Technical 
Specifications  to  permit  tfie  two  spray 
ponds  that  comprise  the  Uhimate  Heat 
Sink  to  be  used  individually  for 
dissipation  of  heat  daring  the  icfaetkig 
operational  mode. 

Date  of  issuance:  April  4, 1988 

Effective  date:  April  4, 1988 

Amendment  No.:  52 

Facility  Operating  License  No.  DFR- 
21:  Amendment  revised  Q»e  Technical 
Specifications. 

Ikite  of  initial  notice  in  Federal 
RegMer  July  2. 1986  (51  FR  24286).  The 
Commission's  related  evahiation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  April  4, 1988. 

No  significant  hazards  consideration 
comments  received:  No  1 

Date  of  initial  notice  in  Fedeid  ' 
Register  )aly  2, 1966  (52  m  2428^.  The 
Commission's  related  evalua^on  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  April  4. 198&       [ 

Local  Public  Document  Room     ' 
location:  Richland  Public  Library,  Swift 
and  Northgate  Streets,  RicMand, 
Washington  99352. 


WashiugtuM  ftMbuc 
SystenOMketN*. 


Washington  PuUic  Power  Supply 
System  Docket  No.  50-397,  Wfff-2. 
RicUaad  WashingtOB 

Aite  of  application  for  amendment 
Febraary  9, 1967 

Brief  description  of  amendment:  This 
amendment  revises  Specification  4.1.3.5 
pertaioiagto  surveillance  requirements 
for  the  coatral  rod  scram  accumtilatars. 

Date  of  issuance:  April  4, 1988 

Effective  date:  April  4. 1988        j 

Amendment  No.:  53 

Facility  Operating  License  No.  DPR- 
21:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal  I 
Register  December  16, 1987  (52  FI^ 
47797).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  4, 1988. 

No  significant  hazards  coasiderotion 
coaunents  received:  No 

Local  Public  Document  Room    i 
location:  Richland  Pubbc  idiicsHy^  Sivift 
and  Northgate  Streets.  Richland, 
Washington  99352. 


ynw-t. 


Date  t^  application  for  amendment: 
lune  1 1987 

Brief  desariptiam  tftaaendmetlt  iSiis 
amendment  Tenses  TaUe  4.2X1-2 
"Isolation  Actuation  fai^nnnflntatioa 
Sorveitlance  Requirements."  Hie 
^hsimel  chedc  requirements  (onoe  per 
shift)  are  deleted  for  the  reactor  water 
level  2  instmments  that  provide  fte 
oontainxnent  isolation  function. 

Date  of  issuance:  April  13, 1988 

Effective  date:  April  13. 1988 

Amendment  Noj  55 

Facility  Operating  Ucenae  No.  OPIt- 
21:  Amendment  revised  Ae  Teoiinical 
Specifica  tieos. 

Date  of  initial  notice  in  Federal 
Register  September  9, 1987  (52  FR 
34022).  Hie  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evahiaiian  dated 
April  13, 198a 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Richland  Public  Library,  Swift 
and  Northgate  Streets,  Richland, 
Washington  99352. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-2B6  and  50-301.  Pcdnt 
Beach  Nadear  Pladt,  Unit  No*.  1  and  2, 
Town  «l  Two  Creeks,  Manitowec 
County^  WiKooain 

Date  of  Qpf^icaGan  far  tuxteadneats: 

October  13, 1987 
Srief  description  of  omendments:  The 

amendments  clarified  fte  requirements 

for  testing  of  the  steam  generator 

pressure  channels  dmi^  rcfueKng 

shutdowns. 
Date  of  issuance:  Afiril  14, 1988 
Effective  date:  April  14, 1988 
Amendment  Nos.:  113  and  116 
Facility  Operating  License  Nos.  OPR- 

24  and  DPR-27.  Amendments  revised  Ae 

Technical  Specifications. 
Date  of  initial  notice  in  Federal 

Register  March  9. 1988  (53  FR  7583  et 

76a&)  The  Commission's  related 

evaluation  of  the  amendments  is 

contained  in  a  Sfifety  Evaluation  dated 

April  14, 198& 
No  significant  hazards  caasideratkm 

comments  received:  No. 
Local  Piddic  Decament  Roam 

JocotilaR:  laeeph  R  Mann  Ltbeary,  ISn 

Sixteenth  Stxaet,  Two  Riven. 

Wisoonsia. 


DoclB*llaa.«»4H  ami  OOMl.  Mint 

Beack  NMUar  nadt.  OakNaa.  1  an«  2, 

Vawa  af  Taw  Ctaaka,  MaMtowoc 

County.  1Wscan«i 

Date  of  appliamtion  far  amendments: 
Janaary  1&  1886 

Brief  deecr^tion  ofamenAaeatx  "He 
amendments  made  numerous 
admiaistrative  changes  tetbe  Technical 
Specifications  (TS),  alarming  ar 
correctiag  several  items  in  the  TS. 
Date  c^isBuaiKx:  Ajiril  18, 1988 
Effective  date:  April  18, 1988 
Amendment  Nos,:  114  and  117 
Facility  Operating  Lioeaae  Nos.  DPR- 
24  and  DPR-27.  Aaifiiriinnnts  revised  the 
Technical  SpecificatiaBS. 

Date  of  initial  notice  in  Federal 
Register  February  24, 1988  (53  FRS49t| 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safely 
Evaluation  dated  April  lt>,  T988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library,  1516 
Sixteenth  Street.  Two  Rivers. 
Wisconsin. 

NOTICE  OF  gSOANCE  OF 
AMEMOnEIIT  TO  FAOUTY 
OPERATING  LICENSE  AND  FINAL 
DETERMINATION  OF  NO  SIGMFICAIIT 
HAZARDS  CONSIDERATION  AND 
OPPORTUNITY  FOR  HEARING 
(EXIGENT  OR  EMERGENCY 
CIRCDMSTSNCES) 

Ditfing  tlie  period  since  puUicatioa  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  fofiowing 
amendments.  The  Commission  has 
detennined  for  eadi  of  these 
amendments  that  tlie  application  for  the 
amenchnent  compiles  with  the  standards 
and  reqmrements  of  the  Atomic  Energy 
Act  of  1954.  as  amended  (the  Act),  and 
the  Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  requiFed  by  the  Act  and  the 
Commission's  nties  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish. 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hazards  Consideration 
Determination  and  Oppoftxmity  for  a 
Hearing.  For  exigent  circumstances,  the 
Oennwisaion^as  eMher  isswud  a  fadmal 
Raglat«iiatioe  faovidiag  appWtaaaty  Sot 
public  comment  or  has  used  local  awdia 


to  provide  notice  to  the  poUic  in  the 
area  surroandlag  a  hcensee's  fadtity  of 
the  licensee's  application  and  of  the 
Commission's  proposed  detemiination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to  respond 
quickly,  and  in  the  case  of  telephone 
comments,  the  comments  have  been 
recorded  or  transcribed  as  appropriate 
and  the  licensee  has  been  informed  of 
the  pablic  comments. 

In  circianstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nudear  power  plant  or  in  prevention  of 
*-  either  resumption  of  iteration  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
determination.  In  such  case,  the  license 
amendment  has  been  issued  without 
opportunity  for  comment  If  there  has 
been  some  time  for  pablic  comment  but 
less  than  30  days,  the  Commission  may 
provide  an  opportunity  for  public 
comment  If  comments  have  been 
requested,  it  is  so  stated.  In  either  event 
the  State  has  been  consulted  by 
tel^thone  whenever  possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  poaon.  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  whiere  it  has 
detennined  that  no  significcmt  hazards 
consideration  is  involved. 

Ilie  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determinatian  that  the 
amendment  involves  no  significant 
hazards  consideratioiL  The  basis  for  this 
determination  is  contained  in  the 
dociunents  related  to  this  action. 
Accordingly,  the  amendments  have  been 
issued  and  made  eflactive  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  detennined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exdusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Conunission  has 
prepared  an  environmentaJ  assessment 
under  tfie  spedal  drcmnstances 
provision  fai  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  Aat 
assessment  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 


amendment  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  tiie 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  Uiese 
items  are  available  for  public  inspection 
at  the  Commission's  PubHc  Document 
Room.  1717  H  Stiwet  NW..  Washington, 
DC,  and  at  the  local  public  document 
room  for  the  particular  fadlity  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nudear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Diredor,  Division  of  Reactor  Projects. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendments.  By  June 
3. 1988.  the  licensee  may  file  a  request 
for  a  hearing  with  respect  to  issuance  of 
the  amendment  to  the  subject  fadlity 
operating  license  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
partidpate  as  a  party  in  the  proceeding 
must  ffle  a  written  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  die  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
shoidd  spedfically  explain  tiie  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  finandal,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  die  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  vdio  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  withoat  requesting  leave  of  the 
Board  op  to  fifteen  (15)  days  prior  to  the 


first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  spedfidty 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  whidi  must  include  a  list  of 
the  contentions  wliich  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
eadi  contention  set  forth  with 
reasonable  specifidty.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
partidpate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
partidpate  fully  in  the  conduct  of  die 
hearii\g.  induding  the  opportimity  to 
present  evidence  and  CTOss-examine 
witnesses. 

Since  the  Commission  has  made  a 
final  determination  that  the  amendment 
involves  no  significant  hazards 
consideration,  if  a  hearing  is  requested, 
it  will  not  stay  the  efiectiveness  of  the 
amendment.  Any  hearing  held  would 
take  place  while  the  amendment  is  in 
effect 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street  NW,. 
Washington.  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptiy  so 
inform  the  Commission  by  a  toll-finee 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  [Project  Director): 
petitioner's  name  and  telephone 
number  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel-White  Flint  U.S.  Nudear 
Regulatory  Commission.  Washington. 
DC  20SSS,  and  to  the  attorney  for  die 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
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for  bearing  will  not  be  entertained   j 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board,  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i]- 
(v)  and  2.714(d). 

Detroit  EdiaoD  Company,  Docket  Na  50- 
341.  Feimi^  Monroe  County,  Kfichigan 

Date  of  application  for  amendment- 
April  11, 1988 

Description  of  amendment  request 
This  amendment  revises  Permi-2 
Technical  Specification  4.6.1.2.b  to  make 
it  consistent  with  a  one-time  exemption 
to  Appendix  I  of  10  CFR  Part  50  dated 
April  15, 1988. 

Date  of  issuance:  April  15, 1988 

Effective  date:  April  15, 1988 

Amendment  No.:  18 

Facility  Operating  License  No.  NPF- 
43:  Amendment  revises  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No. 

Comments  received:  No.  The 
Commission's  related  evaluation  of  the 
amendment,  finding  of  emergency 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  April  18, 1988. 

Attorney  for  licensee:  John  Flynn, 
Esq.,  Detroit  Edison  Company,  2000 
Second  Avenue,  Detroit,  Michigan  48226. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

NRC  Project  Director  Martin  J. 
Virgilio. 

Dated  at  Rockville,  Maryland,  this  2WA  day 
of  April.  1988. 

For  the  Nuclear  Regulatory  Commission 
Gary  M.  Holahan, 

Assistant  Director  for  Regions  Hand  V 
Reactors,  Division  of  Reactor  Projects  •  III,  IV, 
V  and  Special  Projects,  Office  of  Nuclear 
Reactor  Regulation 

[Doc  88-9730  Filed  S-3-88:  8:45  am] 
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Georgia  Power  Ca  et  aL;  Exemption 


In  the  matter  of  Georgia  Poww  Company, 
Oglethorpe  Power  Corporation.  Municipal 
Electric  Authority  of  Georgia,  Qty  of  Dalton. 
Georgia,  Vogtle  Electric  Generating  Plant, 
Unit  1. 


Georgia  Power  Company,  O^tfaotpe 
Power  Corporation,  Municipal  Bectilc 
Authority  of  Geor^.  and  City  of 
Dalton,  Georgia  (the  licensees),  are  the 
holders  6i  Facili^  Operating  License 
No.  NPF-68  issued  March  16. 1987, 
which  authorizes  full  power  operation  of 
the  Vogtle  Electric  Generating  Mant, 
Unit  1  (the  facility).  A  superseded 
license,  NPF-61,  issued  January  16, 1987, 
authorized  licensees  to  operate  the 
facility  at  steady-state  reactor  power 
levels  not  in  excess  of  170  megawatts 
thermal.  These  licenses  provide,  among 
other  things,  that  they  are  subject  to  all 
rules,  regulations  and  Orders  of  the 
Commission. 

n. 

Section  50.71(e)(3)(i)  of  10  CFR  50 
requires  the  licensees  of  nuclear  power 
reactors  to  submit  an  Updated  Final 
Safety  Analysis  Report  (UFSAR)  within 
24  months  of  either  July  22, 1980,  or  the 
date  of  issuance  of  the  operating  license, 
whichever  is  later.  The  above  regulation 
would  have  required  submittal  of  the 
UFSAR  for  Vogtle  Unit  1  by  January  16, 
1989. 

By  letter  dated  January  15, 1988, 
licensees  requested  an  exemption  to  10 
CFR  50.71(e)  which  would  defer 
submittal  of  the  UFSAR  until  one  year 
following  issuance  of  a  full  power 
operating  license  for  Vogtle  Unit  2  on 
the  basis  that  the  present  Final  Safety 
Analysis  Report  (FSAR)  applies  to  both 
units.  The  FSAR  has  been  updated  on 
May  6, 1987,  August  31, 1987,  and  March 
30, 1988,  and  will  continue  to  be  updated 
to  support  the  licensing  of  Vogtle  Unit  2 
and  to  provide  updated  information  on 
Vogtle  Unit  1.  These  FSAR  revisions 
essentially  satisfy  the  intent  of  the 
regulation,  but  achieve  it  in  a  different 
format  fit>m  the  one  recommended  by 
the  staff  in  a  letter  to  all  operating 
reactor  licensees  dated  December  15, 
1980.  Because  the  necessary  safety 
information  is  provided  in  each  revision, 
no  undue  risk  would  result  from  the 
proposed  exemption. 

m. 

The  NRC  staff  has  reviewed  the 
licensees'  request  for  an  extension  of  the 
Vogtle  Unit  1  UFSAR  submittal  until  one 
year  following  issuance  of  a  full  power 
operating  license  for  Vogtle  Unit  2.  The 
extension  is  needed  to  eliminate  the 
hardship  of  maintaining  two  versions  of 
essentially  the  same  document.  The 
Vogtle  Unit  2  full  power  operating 
license  issuance  is  estimated  to  be  April 
1989.  This  would  result  in  an  extension 
of  approximately  15  months. 

On  Jane  22. 1963.  the  licensees 
submitted  the  FSAR  for  both  Vogtle 
units.  From  that  time  until  the  present 


the  NRC  staff  has  reviewed  the  FSAR  on 
the  basis  that  it  was  for  both  units; 
however,  since  Units  1  and  2  are  not 
receiving  operating  licenses  at  the  same 
time,  there  are  two  regulations  which 
are  not  consistent  with  each  other.  10 
CFR  50.34  requires  the  licensees  to 
amend  the  FSAR  in  order  to  keep  the 
information  contained  therein  current, 
whereas  10  CFR  50.71(e)  requires  the 
licensees  to  submit  an  entirely  new 
document,  an  UFSAR,  which  replaces 
the  existing  FSAR.  Therefore,  in  order  to 
comply  with  these  two  regulations 
concurrently,  the  licensees  would  have 
to  maintain  both  the  FSAR  with 
amendments  with  the  UFSAR. 
Maintaining  two  versions  of  the  same 
licensing  document  for  each  unit  would 
be  difficult,  could  lead  to  ambiguities 
and  confusion  and  would  serve  no 
useful  purpose  if  the  existing  FSAR  is 
maintained  up-to-date  throiigh  the 
licensing  of  Unit  2. 

IV. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a)(1)  this  exemption  is  authorized 
by  law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense  and 
security.  The  Commission  further 
determines  that  special  circiunstances, 
as  provided  in  10  CFR  50.12(a)(2)(i)  and 
(ii)  apply  to  this  situation.  The 
requirement  of  10  CFR  50.34  to  keep  the 
submitted  FSAR  current  is  not 
consistent  with  the  requirement  of  10 
CFR  50.71(e)  to  submit  an  UFSAR, 
because  the  FSAR  is  a  combined 
document  for  both  units.  This  consitutes 
the  special  circumstance  described  in  10 
CFR  50.12(a)(2)(i). 

Application  of  10  CFR  50.71(e) 
requirement  in  this  situation  for 
updating  the  FSAR  for  Vogtle  Unit  1 
within  two  years,  in  accordance  with 
the  format  recommended  by  the  staff,  is 
not  necessary  to  achieve  the  underlying 
purpose  of  the  rule,  which  is  to  ensure 
that  updated  information  be  available  in 
the  FSAR.  Since  the  FSAR  for  both 
Vogtle  Units  1  and  2  has  been  updated 
in  a  different  format,  on  May  6, 1987, 
August  31, 1987  and  March  30, 1988,  the 
extension  of  time  granted  herein  does 
not  conflict  with  the  intent  of  the  rule. 
This  complies  with  the  intent  of  the 
regulation  and  comports  with  the  special 
circumstance  described  in  10  CFR 
50.12(a)(2)(ii). 

Accordingly,  the  Commission  hereby 
grants  an  exemption  as  described  in 
Section  III  above  fit>m  S  50.71(e)(3)(i)  of 
10  CFR  Part  50  to  extend  the  date  for 
submittal  of  the  updated  FSAR  for 
Vogtle  Unit  1  until  one  year  following 


issuance  of  a  fuU  power  operating 
license  for  Vogtle  Unit  2. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  environment 
(53  FR  9829). 

This  Exemption  is  effective  upon 
issuance. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville,  Maryland  this  28th  day 
of  April  198a 

Steven  A.  Varga, 

Director,  Division  of  Reactor  Projects  I/II, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  88-9857  Filed  5-3-88,  8:45  am] 
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[Docket  Na  50-331] 

Iowa  Electric  Ught  and  Power  Co.  et 
al.;  issuance  of  Amendment  to  Facility 
Operating  Ucense 

In  the  matter  of  Iowa  Electric  Light  and 
Power  Company,  Central  Iowa  Power 
Cooperative,  Com  Belt  Power  Cooperative. 
Notice  of  Consideration  of  issuance  of 
amendment  to  facility  operating  license  and 
opportunity  for  hearing. 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  FaciUty  Operating  License  No.  DPR- 
49,  issued  to  the  Iowa  Electric  Light  and 
Power  Company,  et  al.  (the  licensees), 
for  operation  of  the  Duane  Arnold 
Energy  Center  (DAEC)  located  in  Linn 
County.  Iowa. 

The  amendment  would  revise  the 
DAEC  Technical  Specifications  relating 
to  logic  system  functional  testing. 
Specifically,  the  proposed  changes 
would:  (1)  Extend  the  surveillance 
frequency  of  Engineered  Safety  Feature 
logic  system  testing  from  annually  to  18 
months,  to  coincide  with  the  18-month 
operating  cycle:  (2)  clarify  the  definition 
of  Logic  System  Functional  Test  to  more 
closely  conform  to  the  BWR  Standard 
Technical  Specifications  and  to  reflect 
revised  testing  practices;  (3)  delete  the 
requirement  to  perform  a  logic  system 
fuiictional  test  on  the  logic  controlling 
the  Head  Spray  Mode  of  the  Residual 
Heat  Removal  System,  as  this 
equipment  is  no  longer  in  service;  (4) 
correct  editorial  errors  in  Tables  4.2-A 
and  4.2-4  by  deleting  calibration 
frequencies  associated  with  each  Logic 
System  Functional  Test  that  are 
appropriately  specified  elsewhere  in  the 
tables;  and  (5)  delete  Note  4  for  Tables 
4.2-A  through  4.2-F.  which  describes  the 
use  of  test  jacks  which  will  not  be  used 
in  the  revisied  DAEC  testing  practices. 
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Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  aind  the  Commission's 
regulations. 

By  June  3. 1988,  the  licensees  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  Uie 
subject  faciUfy  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safefy  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  tiie  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 


each  contention  set  forth  with 
reasonable  specificify.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  bepermitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitation  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  dehvered  to  the  Commission's  Public 
Document  Room,  1717  H  Sti-eet,  NW.. 
Washington,  DC,  by  tiie  above  date. 
Where  petitions  are  filed  during  the  ten 
(10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  tiie  petitioner 
prompUy  so  inform  the  Commission  by  a 
toll-fi^e  telephone  call  to  Western 
Union  at  1-800-325-6000  (in  Missouri  1- 
800-342-6700).  The  Western  Union 
operator  would  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to 
Kenneth  E.  Perkins:  (petitioner's  name 
and  telephone  number);  (date  Petition 
was  mailed);  (plant  name);  and 
(publication  date  and  page  number  of 
this  Federal  Register  notice).  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Jack 
Newman.  Esq..  and  Kathleen  H.  Shea, 
Esq.,  Newman  and  Holtzinger,  1615  L 
Sti-eet  NW.,  Washington.  DC  20036, 
attorneys  for  the  licensees. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safefy  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  the  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
pubUshed  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
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significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 
For  farther  details  widi  respect  to  this 
action,  see  die  appBcation  for 
amendramt  dated  Decemtwr  11, 1967, 
which  is  available  for  public  inspection 
at  the  Commission's  Poblic  Documeik 
Room,  1717  H  Street  NW..  Washington. 
DC  and  at  the  Cedar  Rapids  Public 
library,  500  First  Street  SE.,  Cedar 
Rapids,  Iowa  52401. 

Dated  at  Rockville.  Maryland,  tliis  28th  day 
ofApnllSeS. 

For  the  Nuclear  Regulatory  Commissioa 
Kenneth  E.  Perkins. 

Director,  Project  Directorate  III-3,  Division  of 
Reactor  Projects-Ill,  rv,  V  and  Special 
Projects. 
(FR  Doc.  88-^858  Fded  5-^-88:  8:45  am] 

BILLtO  coos  wo  CI  II 


[Doekat  Na  50-346] 

Toledo  Edison  Co.  and  ttie  Cleveland 
Electric  Muminating  Co;  CoMUaraUon 
of  toeuance  of  AmendnMnt  to  FaoHtty 
Operation  Ucense  and  Opportunity  for 


The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Opera  tioo  License  No.  NPF-3 
issued  to  Toledo  Edision  Company  and 
The  Cleveland  Electric  Illuminating 
Company  (the  licensees),  for  Operation 
of  the  Davis-Besse  Nuclear  Power 
Station  Unit  No.  1  (the  facility),  located 
in  Ottawa  County,  Ohio. 

The  proposed  amendment  would 
revise  the  provisions  in  the  Davis-Besse 
Nuclear  Power  Station,  Unit  Na  1, 
Technical  Specifications  (TS's)  relating 
to: 

(1)  The  Reactor  Coolmg  System  (RCS] 
pressure-temperature  operating  limits 
during  heatup.  cooldown,  and  inservice 
leak  and  hydrostatic  tests  to  reflect 
reactor  vessel  neutron  exposure,    j 

(2)  The  allowable  heatup  and      ■ 
cooldown  rates  permitted  to  reflect  the 
rates  assumed  when  determining  the 
pressure-temperature  limitation  curves. 

(3)  The  evaluation  required  by  the 
TS's  when  the  pressure-temperature 
Umits  are  exceeded, 

(4)  The  action  required  to  change 
plant  operation  when  the  temperature- 
pressure  limits  are  exceeded. 

(5)  The  surveillance  requirement  for 
reactor  vessel  material  irradiation 
surveillance  specimens,  and 

(6)  The  allowable  RCS  pressure 
versus  pressnrizer  level  when  in  Modes 
4  or  5  vvith  an  inoperable  Decay  Heat 
Removal  System  safety  valve. 

The  proposed  amendment  also  would 
revise  the  Ucense  condition  relating  to 


the  letjuiied  analysis  and  modifications 
to  prevent  low  temperature  over- 
pressnrizatian  of  the  RCS. 

These  changes  are  requited  to 
incorporate  new  RCS  pressure- 
temperature  limits,  heatup-cooldown 
rates,  and  pressmizer  level-RCS 
pressure  limits  to  reflect  reactor  vessel 
material  properties  to  10  effective  full 
power  years  (EFPY).  The  removal  of  the 
surveillance  requirements  and  specimen 
withdrawal  schedule  is  reguired 
because  die  program  is  governed  by  the 
results  of  Babcock  and  Wilcox  analyses 
of  vessel  material  specimens. 

The  proposed  amendment, 
specifically,  would  revise  License 
Condition  2.C.(3)(d),  TS  Sections  3/4.4Z 
3/4.4.9.1,  Figures  3.4-2,  3.4-2a.  3.4-2b, 
3.4-3,  3.4-4,  and  Table  4.4-5.  The 
amendment  would  also  revise  Bases 
Section  3/4.4.9,  Bases  Table  4-1,  and 
Bases  Figures  4-1  and  4-2. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  die 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  die  Commission's 
regulations. 

By  Jane  3, 1968,  the  licensees  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  diis  proceeding  «id  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  far  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  if  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licenring  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  board  Panel,  will  rule  on  the 
,  request  and/ or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  widi  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  ri^t  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 


the  proceeding;  and  {3]  the  possible 
effect  of  any  order  i^ich  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interett  Ilia  petition  should 
ake  identify  the  specific  aapectts)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteoi  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street  NW.. 
Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  1-800-325-800  (in  Missoiui  1- 
800-342-6700).  Tlie  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to 
Kenneth  E.  Perkins:  (petitioner's  name 
and  telephone  number);  (date  Petition 
was  mailed);  (plant  name);  and 
(pubdication  date  and  fiage  number  of 
this  Federal  Keg^star  notice).  A  copy  of 
die  petition  should  also  be  sent  to  the 
Office  of  die  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission. 


Washington.  DC  20555.  and  to  Gerald 
Chamoff,  Esquire,  Shaw,  Pittman,  Potts 
and  Trowbridge.  2300  N  Street  NW., 
Washington,  DC  20037,  attorney  for  die 
licensees. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Bo^rd.  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

^'or  further  detaUs  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  30, 1988,  which 
is  available  for  pubHc  inspection  at  the 
Commission's  PtibHc  Document  Room, 
1717  H  Street  NW.,  Washington,  DC, 
and  at  the  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Dated  at  Rockville,  Maryland,  this  26,  day 
of  April  1988. 

For  the  Nuclear  Regulatory  Commission. 
Kenneth  E.  Perkins. 

Director,  Project  Directorate  III-3,  Division  of 
Reactor  Projects-Ill,  IV,  Vand  Special 
Projects. 
[FR  Doc.  88-9859  Filed  5-3-«8;  8:45  am] 

BILLING  CODE  7S9(H>1-4I 

[Docket  No.  SO-029] 

Yankee  Atomic  Electric  Co.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR-3. 
issued  to  the  Yankee  Atomic  Electric 
Company  (the  licensee),  for  operation  of 
the  Yankee  Nuclear  Power  Station, 
located  near  Rowe.  Massachusetts. 

The  proposed  amendment  would 
modify  the  Technical  Specifications  to 
accommodate  changes  in  the  incore 
detection  system  fiom  moveable 
detectors  to  fixed  detectors.  The 
licensee's  application  for  amendment  is 
dated  April  4. 1988. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 


will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  June^,  1988,  the  licensees  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  request  for 
hearing  and  a  written  petition  for  leave 
to  intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition,  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order^ 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  \)e  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any.order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
Utigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificify.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 


supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunify  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW.. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  (800)  325-6000  (in  Missouri 
(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  Richard 
H.  Wessman:  Petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice. 

A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  and 
to  Thomas  Dignan,  Esquire,  Ropes  and 
Gray,  225  Franklin  Street,  Boston, 
Massachusetts  02110,  attorneys  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safefy  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-{v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  intent  to  make  a  no 
significant  hazards  consideration  finding 
in  accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
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amendment  dated  March  23. 1988,  which 
is  available  for  pubKc  inspection  at  the 
Commission's  PubKc  Document  Room. 
1717  H  Street  NW.,  Washington.  DC 
and  at  the  Local  Public  Document  Room, 
Greenfield  Community  College,  1 
College  Drive,  Greenfield, 
Massachusetts  01301. 

Dated  at  Rockville,  Maryland,  this  Zaifa  day 
of  ApnL  198a 

For  the  Nuclear  Regulatory  Commission. 
Richanl  Weumaa. 

Director,  Profect  Directorate  1-3,  Division  of 
Reactor  Projects  I/II. 
|FR  Doc.  8S-ae60  Filed  5-3-6&  &:«&  «n]| 

BnXINGOCKK; 


OFFICE  OF  PERSONNEL 

MArvAUCMcN  I 

Infonnalion  CoNedion  for 
Review 

AOaiCV:  Ofiice  of  Peraoimel 
Management. 

action:  Notice. 

summary:  In  acoutiance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44.  U.S.C.  Chapter  35).  this  notice 
announces  a  request  to  extend  the  use  of 
OPM  Form  805  that  collects  information 
from  the  public.  OPM  Form  805. 
"Application  To  Be  Listed  Under  the 
Voting  Rights  Act  of  1965."  is  used  to 
elicit  information  from  persons  applying 
for  voter  registration  under  the  authority 
of  the  Voting  Rights  Act  of  1965.  There 
are  250  individuals  who  respond 
annually  for  a  total  public  burden  of  83 
hours.  For  copies  of  this  proposal  call 
William  C  Duffy.  Agency  Clearance 
Officer,  on  (202)  632-7714. 

DATE  Comments  on  this  proposal 
should  be  received  on  or  before  May  18. 
198& 

ADDRESSES:  Send  or  dehver  comments 

to— 

William  C.  Du^,  Agency  Clearance 
Officer,  U.S.  Office  of  Personnel 
Management,  1900  E  Street  NW., 
Room  6410,  Washington.  DC  20415 

Joseph  Lackey,  Information  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  3235, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

FOR  FURTMER  INFORMATION  CONTACT 

Ellice  Halpem.  (202)  632-4632. 

U.S.  Office  of  Personnel  ManagementT 

Constance  Horner, 

Director. 

[FR  Doc.  88-9866  Filed  5-3-88;  &45  airt 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

( Release  No.  34-25620;  RIe  Na  SR-«BOE- 
67-47.  AmdL  Nail 

Self-RagHtatary  Organizations; 
Proposed  Rule  Ctiange  by  the  Chicago 
Board  Options  Exchange,  Inc^ 
Reiatinf  to  Martcet  Maiier  Eligililttty  for 
RAES IR  EquKy  Options 

Pursuatt  to  section  19(b)(1)  of  the 
Securities  F.Mdwngp  Act  of  1934, 15 
U.S.C  78s(b)(l).  notice  is  hereby  given 
that  on  March  22, 1987,  the  Chicago 
Board  Options  Fju'JLange.  Incorporated 
filed  with  the  Securities  and  Exchange 
Cammiafiion  Amendment  No.  1  to  the 
proposed  rule  change  as  described  in 
Items  L  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  Tbe 
CommisftioB  is  publishing  this  notice  to 
solicit  conuueats  on  the  proposed  rule 
changp,  as  ameiuied,  from  interested 
persons. 

L  Text  of  the  Proposed  Rule  Change 

Additions  are  italicized;  deletions  are 
bracketed.. 

The  following  describes  eligibility 
criteria  for  members  to  participate  as 
contra-brokers  o!i  RAES  in  equity 
options  for  a  six-month  pilot  program: 

RAES  eligibiUty  in  Equity  Optiam 

1.  Any  Exchange  member  who  has 
registered  as  a  market-maker  is  eligible 
to  log  on  RAES  in  an  equity  option  class, 
so  long  as  the  following  requirements 
are  met. 

2.  The  market-maker  must  log  on  the 
system  using  his  owm  acronym  and 
individual  password.  AH  RAES  trades  to 
which  the  market-maker  is  a  party  will 
be  assigned  to  and  will  clear  into  his 
designated  account. 

3.  The  market-maker  may  designate 
that  his  trades  be  assigned  to  and  clear 
into  either  his  individual  account  or  a 
joint  account  in  which  he  is  a 
participant.  (Consistent  with  Exchange 
rules  and  interpretations  thereof]  Unless 
exempted  by  the  Market  Performance 
Committee,  only  one  participant  in  a 
joint  account  may  use  the  joint  account 
.for  trading  in  a  particular  option  class  at 
one  time  on  RAES  in  regular  trading. 

4.  Unless  exempted  by  the  Market 
Performance  Committee,  a  market- 
maker  may  log  on  RAES  in  a  particidar 
equity  option  only  in  person  and  may 
continue  on  the  system  only  so  long  as 
he  is  present  in  that  trading  crowd. 
Accordingly,  absent  exemption  from  the 
foregoing  limitation,  [A]  a  member  may 
not  remain  on  the  RAES  system  and 
must  log  off  the  system  when  he  has  left 
the  trading  crowd,  unless  the  departure 
is  for  a  brief  interval. 


5.  In  option  classes  designated  by  the 
Market  Performance  Committee,  any 
market-maker  who  has  logged  on  RAES 
at  any  time  dumg  an  expiration  month 
must  log  on  the  RAES  system  in  that 
option  class  whenever  he  is  present  in 
that  trading  crowd  until  tbe  next 
expiration. 

6.  Notwitiutaading  the  limHotinns  in 
paragraph  4  above,  if  there  is 
inadequate  RAES  partic^oation  in  a 
partiailar  opticas  ciast,  the  Exchange's 
Market  Performaace  Couanittee  may 
require  market  makers  who  are 
members  of  the  trading  crowd,  as 
defined  in  Interpretatkm  .01  tc  Rule  8.12, 
to  log  on  to  RAES  obaeat  retmonabJe 
Justification  or  excuse  far  non- 
participation. 

[6.  In  imusual  maricet  conditioiw.  the 
Exchange  may  grant  exempAive  relief 
from  these  provisions.] 

[6]  7.  Failure  of  a  member  to  abide  by 
the  [these  eligibility]  the  foregoing 
requirements  [;  including  but  not  limited 
to  logging  off  RAES  upon  leaving  the 
trading  crowd]  may  be  subject  to 
disciplinary  action  under,  among  others. 
Rule  6.20  and  Chapter  XVII  of  the 
Exchange  Rules.  Such  failure  may  also 
be  the  subject  of  remedial  action  by  the 
Market  Performance  Committee, 
including  but  not  limited  to  suspending  a 
member's  eligibility  for  participation  on 
RAES  and  such  other  remedies  as  may 
be  appropriate  and  allowed  under 
Chapter  VIII  of  the  Exchange  Rules. 

n.  Self-Regulatory  Organization's 
Statement  of  the  PuqMiae  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discnased  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  hem  IV  below 
and  is  set  forth  in  sections  (A),  (B),  and 
[C]  below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
'  Change 

This  is  an  amendment  to  the  proposed 
rule  change  te  amend  the  standards  of 
market-maker  eligibility  to  participate  in 
RAES  in  equity  options.  ^  The  standards 


'  SR-CBOE-87-47  was  originally  filed  vtrith  the 
Coininisaiea  oo  October  19. 1B87,  and  noticad  in 
Secunties  Exchange  Act  Release  No.  25173 
(December  4. 1987],  52  FK  47470. 


were  ori^lnaUy  set  forth  id  %-CBOE- 
86-22,  approved  in  Exchange  Act 
Release  No.  23591  (September  4. 1986], 
51  FR  32710  (September  IS,  1986>. 

The  amendments  are  as  follows. 
Paragraphs  3. 4  and  5  have  been 
amended  to  give  authority  to  the  Market 
Performance  Committee  to  grant  the 
contemplated  exemptions.  The  original 
proposed  rule  change  gave  this  authority 
to  the  Floor  Procedure  Committee.  The 
Exchange  believes  that  the  Ikfarket 
Performance  Committee,  which  is 
responsible  for  market-maker 
performance,  should  have  this  authority. 
In  addition,  it  should  be  noted  that  the 
currently  effective  eligibility  rules  are 
administered,  in  part,  by  the  Mariwt 
Performance  Committee. 

Paragraph  6  is  new  in  this 
amendment,  providing  the  Market 
Performance  Committee  with  the  ability 
to'require  members  of  a  trading  crowd 
to  sign  onto  RAES  if  there  is  inadequate 
participation  in  a  class  at  the  start  of 
trading  or  during  the  trading  day.  Hiis 
will  ensure  the  system's  availability 
throughout  the  trading  day  for  eligible 
public  customer  ordera.  While  one  or  a 
small  number  of  market-maker 
participents  may  be  8u£Bcient  in  many 
equity  option  classes,  more  participants 
may  be  necessary  in  more  active 
classes.  The  Market  Performance 
Committee,  therefore,  will  be  able  to 
determine  the  level  of  necessary 
participation. 

The  Market  Performance  Conunittee 
will  prepare  periodic  lists  of  the  market- 
makers  who  are  deemed  to  be  members 
of  the  trading  crowd  in  each  option 
class.  The  members  of  the  trading  crowd 
will  be  notified  that  they  are  on  the  list, 
and  of  the  possibiUty  of  being  required 
to  log  onto  the  system  under  this  Rule. 
The  members  on  the  list,  if  called  upon 
to  log  onto  the  system,  will  be  expected 
to  do  so.  absent  reasonable  justification 
or  excuse.  If  a  member  fails  to  log  on. 
the  member  may  be  subject  to  remedial 
measures  taken  by  the  Market 
Performance  Conunittee  under  Chapter 
VIII  of  the  Exchange  Rules  or 
disciplinary  action  under  Chapter  XVn 
of  the  Exchange  Rules. 

Finally.  Paragraph  7  has  been 
amended  to  clarify  that  the  Market 
Performance  Conunittee  possesses  the 
authority  to  take  remedial  measures 
under  Chapter  Vm  of  the  Exchange 
Rules  for  idolations  of  this  rule. 

The  Exchange  believes  that  this 
amendment  to  the  ptopoted  rule  change 
is  consistent  with  the  provisions  of  the 
Exchange  Act  and  the  rules  and 
regulations  thereunder,  in  particular, 
section  fl(bK5)  diereof,  in  that  the 


proposed  rule  change  wMI  aUow  for  the 
contiBaing  availabiEty  of  RAES  for 
public  investors  with  reasonable  and 
fair  m^cet-maker  participation. 

(BJ  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
this  proiMwed  rule  change  will  impose 
any  burden  on  corapetiticm. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Fivm 
Members,  Participants  or  Others 

Conunents  were  neither  solicited  nor 
received. 

m.  Data  of  EKectiveaesa  of  tbe 
Proposed  Rule  Chaage  and  Timing  f(» 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Registet  or  within  such  longer  period:  (i> 
A»  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii] 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiH: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoBdtation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street, 
Washington.  DC  20549.  Copies  of  die 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Ccnnmission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  pubUc  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  the 
Commission's  Public  Reference  Section, 
450  Ftfth  Street  NW..  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  c^ce  of  the  above- 
mentioned  self-regulatory  organization. 
All  submiasians  shodd  refer  to  the  file 


number  in  the  caption  above  and  should 
be  submitted  by  May  25. 198S. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority. 
foaalfaan  G.  Ksix, 
Secretary. 
April  27.  was. 

(FR  Doc  OS-9886  Filed  5-3-88;  »45  smt 
aexMa  oooE  W10-01-M 


[Rslaaas  Na  34-2S6M;  Fie  Na  8R-CB0E- 
88-02] 

Self-Reguiatory  Organizations; 
Proposed  Rule  Changs  hy  the  Chlcsgo 
Board  Options  Exchsngs^  Inc.,  Rsisttng 
to  Amsndsd  EHgibUlty  Critsrfs  for 
Msmbsrs  To  Participsts  as  Contrs- 
Broksrs  on  RAES  in  Stsndsrd  snd 
Poor^  500  Indsx 

Pursuant  to  section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C  78s(b](l).  notice  is  hereby  given 
that  on  April  6, 1986,  Uie  Chicago  Board 
Options  Exchange,  Incorporated  filed 
with  the  Securities  and  &cchange 
Commission  the  proposed  rule  change 
as  described  in  Items  L  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  ptd>lishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Text  of  the  Proposed  RuJe  Change 

Additions  are  italicized;  deletions  are 
bracketed. 

The  following  describes  amended 
eligibility  criteria  for  members  to 
ptutidpate  as  contra-lvokers  on  RAES 
in  the  Standard  &  Poor's  500  Index 
("SPX")  for  a  six-month  pilot  program. 

RAES  Eligibility  In  SPX 

1.  Any  Exchange  member  who  has 
registered  as  a  market-maker  is  eligible 
to  log  on  RAES  in  SPX,  so  long  as  die 
following  requirements  are  met. 

2.  The  market-maker  must  log  on  the 
system  using  his  own  acronym  and 
individual  password.  All  RAES  b-ades  to 
which  the  market-maker  is  a  party  will 
be  assigned  to  and  will  clear  into  his 
designated  account. 

3.  The  market-maker  may  designate 
that  his  trades  be  assigned  to  and  clear 
into  either  his  individual  account  or  a 
joint  account  in  which  he  is  a 
participant.  [Consistent  with  Exchange 
rules  and  interpretations  thereof]  Unless 
exempted  by  the  Market  Performance 
Committee,  only  one  participant  in  a 
joint  account  may  use  the  joint  account 
for  trading  in  a  particular  option  class  at 

a  RAES  in  regular  trading. 


4.  Unless  exempted  by  the  Market 
Performance  Committee,  a  maiicet- 
maker  may  log  on  RAES  in  SPX  only  in 
person  and  may  continue  on  the  system 
only  so  long  as  he  is  present  in  that 


participate  in  the  RAES  pilot  in  SPX  set 
forth  in  SR-CBOE-8e-28.  The  amended 
criteria  are  substantially  the  same  as 
those  previously  submitted  for  RAES  in 
equity  options.  (See  SR-CBOB-87-47. 


(B)  Self-Regulatory  Oiganixation  '$ 
Statement  on  Burden  on  Conq)etition 

The  Exchange  does  not  believe  diet 
this  proposed  rule  change  will  impose 
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Dated:  April  27. 198& 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  88-9889  Filed  5-3-88;  8:45  am] 


securities  industry  as  well  as  changes  in 
their  employment  histories. 

After  careful  review,  the  Commission 
finds  that  the  proposal  to  permit  the  CSE 
to  use  and  continue  to  qse  both  the 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Jonathan  G.  Katz, 

Secretary. 


Faihnl 


RagMBr  / 
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4.  Unless  exempted  by  the  Market 
Performance  Committee,  a  market- 
maker  may  log  on  RABS  in  SPX  only  in 
person  and  may  continue  on  the  system 
only  so  long  as  he  is  present  in  that 
trading  crowd.  Accordingly,  absent 
exemption  from  the  foregoing  limitation, 
[A]  a  member  may  not  remain  on  the 
RAES  system  and  must  log  off  the   I 
system  when  he  has  left  the  trading 
crowd,  unless  the  departure  is  for  a  brief 
interval. 

5.  Unless  exempted  by  the  Market 
Performance  Committee,  any  market- 
maker  who  has  logged  on  RAES  at  any 
time  during  an  expiration  month  must 
log  on  the  RAES  system  ins  SPX 
whenever  he  is  present  in  that  trading 
crowd  until  the  next  expiration. 

6.  Notwithstanding  the  limitations  in 
paragraph  4  above,  if  there  is 
inadequate  RAES  participation  in  SPX, 
the  Exchange's  Market  Performance 
Committee  may  require  marketmakers 
who  are  members  of  the  trading  crowd, 
as  defined  in  Interpretation  .01  to  Rule 
8.12.  to  log  on  the  RAES  absent 
reasonable  justification  or  excuse  for 
non-participation. 

[6.  In  unusual  market  conditions,  the 
Exchange  may  grant  exemptive  relief 
from  these  provisions.] 

[6]  7.  Failure  of  a  member  to  abide  by 
[these  eligibility]  the  foregoing 
requirements  [:  including  but  not  limited 
to  logging  off  RAES  upon  leaving  the 
trading  crowd]  may  be  subject  to 
disciplinary  action  under,  among  others, 
Rule  6.20  and  Chapter  XVII  of  the 
Exchange  Rules.  Such  failure  may  also 
be  the  subject  of  remedial  action  by  the 
Market  Performance  Committee, 
including  but  not  limited  to  suspending  a 
member's  eligibility  for  participation  on 
RAES  and  such  other  remedies  as  may 
be  appropriate  and  allowed  under 
Chapter  VIII  of  the  Exchange  Rules. 

U.  Self-Regulatory  OcganizatioD's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change  j 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  section  (A),  (B}.  and 
(C)  below.  I 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

This  proposed  rule  change  amends  the 
standards  of  market-maker  eligibility  to 


participate  in  the  RAES  pilot  in  SPX  set 
forth  in  SR-CBOE-8e-28.  The  amended 
criteria  are  substantially  the  same  as 
those  previously  submitted  for  RAES  in 
equity  options.  (See  SR-CBOB-87-47, 
Amendment  No.  1.  amending  SR-CBOE- 
86-22.) 

The  amendments  are  as  follows. 
Paragraphs  3, 4  and  5  have  been 
amended  to  give  authority  to  the  Market 
Performance  Committee  to  grant  the 
contemplated  exemptions.  The 
Exchange  believes  that  the  Market 
Performance  Committee,  which  is 
responsible  for  market-maker 
performance,  should  have  this  authority. 
In  addition,  it  should  be  noted  that  the 
currently  effective  eligibility  rules  are 
administered,  in  part,  by  the  Maiket 
Performance  Committee. 

Paragraph  6  is  new  in  this 
amendment,  providing  the  Maiket 
Performance  Committee  with  the  ability 
to  require  members  of  the  trading  crowd 
to  si^n  onto  RAES  if  there  is  inadequate 
participation  in  SPX  at  the  start  of 
trading  or  during  the  trading  day.  This 
will  ensure  the  system's  availability 
throughout  the  trading  day  for  eligible 
public  customer  orders.  The  Market 
Performance  Committee,  will  determine 
the  level  of  necessary  participation. 

The  Market  Performance  Committee 
will  prepare  periodic  lists  of  the  market- 
makers  who  are  deemed  to  be  members 
of  the  trading  crowd  in  SPX.  The 
members  of  the  trading  crowd  will  be 
notified  that  they  are  on  the  list,  and  of 
the  possibility  of  being  required  to  log 
onto  the  system  under  this  Rule.  The 
member  on  the  list,  if  called  upon  to  log 
onto  the  system,  will  be  expected  to  do 
so,  absent  reasonable  justification  or 
excuse.  If  a  member  fails  to  log  on,  the 
member  may  be  subject  to  remedial 
measures  taken  by  the  Market 
Performance  Committee  under  Chapter 
Vm  of  the  Exchange  Rules  or 
disciplinary  action  under  Chapter  XVII 
of  the  Exchange  Rules. 

Finally,  Paragraph  7  has  been 
amended  to  clarify  that  the  Market 
Performance  Committee  possesses  the 
authority  to  take  remedial  measures 
under  Chapter  Vm  of  the  Exchange 
Rules  for  violations  of  this  rule. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  the  Exchange  Act  and 
the  rules  and  regulations  thereunder,  in 
particular,  section  6(b)(5)  thereof,  in  that 
the  proposed  rule  change  will  allow  for 
the  continuing  availability  of  RAES  in 
SPX  for  public  investors  with 
reasonable  and  fair  market-maker 
participation. 


(B)  Self-ReguJatoiy  Oi^aniMatioa  '$ 
Statement  on  Burden  on  Cmapetitiott 

The  Exchange  does  not  believe  that 
this  proposed  rule  change  will  impose 
any  burden  on  competition. 

(C)  Self-Regulatory  Orgaiuiation  'a 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Prom 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

nL  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
CommissicHi  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (1) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street. 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  bom  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  the 
Commission's  Public  Reference  Section, 
450  Fifth  Sti-eet,  NW..  Washington  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at   . 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  Submissions  should  refer  to  the  file 
number  in  the  caption  above  and  shoidd 
be  submitted  by  May  25. 1988. 

For  the  Commiuion  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 


Dated:  April  27, 1988. 
Jonathan  G.  Katx, 

Secretary. 

[PR  Doc  88-9889  Filed  5-3-88;  8:45  am] 
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[Reteasa  No.  34-25618;  RIe  No.  SR-CSE- 
87-1] 

SeH-Regulatory  Organization;  Order 
Approving  Propoaed  Rule  Change  by 
the  Cincinnati  Stock  Exchange 
Relating  to  ttie  Uae  of  the  General 
Securltlea  Repreaentath^e  (Series  7) 
Examination  of  the  Uniform 
Application  for  Securltlea  Induatry 
Registration  or  Tranafer  (Form  U-4) 

.On  November  18, 1987,  the  Cincinnati 
Stock  Exchange  ("Exchange"  or  "CSE") 
filed  with  the  Commission  copies  of  a 
proposed  rule  change  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  15  U.S.C. 
78s(b)(l)  and  Rule  19b-4  thereunder  to 
permit  use  of  the  General  Securities 
Representative  ("Series  7")  examination 
and  the  Uniform  Application  for 
Securities  Industry  Registration  or 
Transfer  ("Form  U-4").  The  CSE  is  also 
proposing  to  amend  the  Form  U-4  to 
provide  for  consent  to  service  of  process 
by  associated  persons. 

Notice  of  the  proposal  together  with 
its  terms  of  substance  was  given  by  the 
issuance  of  a  Commission  release 
(Securities  Exchange  Act  Rel.  No.  25361. 
February  18, 1988)  and  by  publication  in 
the  Federal  Register  (53  FR  6722).  No 
comments  were  received  regarding  the 
proposal. 

In  its  filing,  the  Exchange  indicates 
that  the  Series  7  examination  and  its 
study  outline  will  be  utilized  to  qualify 
those  persons  seeking  registration  as 
general  securities  representatives.  In 
addition,  the  Exchange  believes  that  use 
of  the  examination  and  its  study  outline 
will  ensure  that  persons  associated  with 
member  organizations  as  general 
securities  representatives  successfully 
complete  a  training  course  and 
examination  to  demonstrate  an 
adequate  knowledge  of  the  securities 
business. 

The  CSE  is  also  requesting  to  use  the 
Form  U-4  and  to  amend  it  to  provide  for 
consent  of  service,  as  part  of  its 
procedures  for  the  registration  and 
oversight  of  member  firm  personnel.  In 
this  regard,  the  Exchange  indicates  that 
the  Form  U-4  provides  an  efficient 
method  of  reviewing  and  tracking  the 
continuous  and  frequent  entry  and 
movement  of  individuals  in  the 


securities  mdustry  as  well  as  changes  in 
their  employment  histories. 

After  careful  review,  the  Commission 
finds  that  the  proposal  to  permit  the  CSE 
to  use  and  continue  to  use  both  the 
Series  7  examination  and  Form  U-4  is 
reasonable.  In  this  regard,  we  note  that 
the  Commission  has,  to  date,  approved 
proposed  rule  changes  submitted  by  the 
National  Association  of  Securities 
Dealers,  Inc.,  the  Philadelphia  Stock 
Exchange.  Inc.,  the  New  York  Stock 
Exchange,  Inc.,  the  Boston  Stock 
Exchange  Incorporated  and  the  Pacific 
Stock  Exchange  Incorporated  exchanges 
to  use,  and  continue  to  use  a  revised  and 
updated  Series  7  examination  and  its 
study  outline  to  reflect  recent  trends  and 
developments  in  the  securities  markets.' 
Indeed,  the  Series  7  exam  has  been  used 
for  many  years  by  the  stock  exchanges 
as  a  imiform  exam  for  general  securities 
representative  qualification.  The  use  of 
the  exam  and  its  study  outline  should 
help  ensure  that  those  persons  acting  as 
security  representative  are  adequately 
trained  and  qualified.  In  addition,  with 
regard  to  the  Uniform  Application  for 
Securities  Industry  Registration  or 
Transfer  (Form  U-4),  the  Commission 
believes  that  the  Exchange's  continued 
use  of  the  Form  U-4  will  ensure  that  the 
Exchange  continuously  monitors  the 
movement  within  the  securities  industry 
of  those  individuals  associated  with 
CSE  member  firms.  With  respect  to  the 
adoption  of  the  consent  to  service 
clause,  the  Conmiission  believes  that 
this  provision  is  designed  to  ensure  that 
the  procedural  due  process  requirements 
incorporated  in  the  Act  are  satisfied  in 
cases  in  which  the  CSE  takes 
disciplinary  action  against  an 
associated  person  who  fails  to  receive 
service  of  process  because  he  is  absent 
fiY)m  his  last  known  addresses.  It  is 
anticipated  that  the  proposed  consent 
will  validate  mailed  or  telegrammed  (but 
unreceived)  service  of  process  in  these 
cases. 

Based  on  the  above,  the  Commission 
finds  that  the  CSE's  proposal  is 
consistent  with  section  6  of  the  Act  and 
the  rules  thereunder  applicable  to  a 
national  securities  exchange. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  referred  to  above 
be,  and  hereby  is,  approved. 


'See  SecuriUes  Exchange  Act  Releaie  Not.  23325 
(June  16, 1966).  51  FR  22874.  23685  (October  6, 1986) 
61  FR  36621.  23954  (January  5, 1987)  52  FR  IZTa 
24106  (February  17. 1967)  and  24167  (March  3, 1987) 
SZFR7736. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Jooathan  G.  Katz, 

Secretary. 

Dated:  April  27. 1988. 
[FR  Doc.  88-9890  Filed  5-^-88;  8:45  am] 
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[Releaee  No.  34-25619;  FNe  No.  SR-MSE- 
S7-14] 

Self-Regulatory  Organlzationa; 
MIdweat  Stock  Exchange,  Inc.;  Order 
Approving  Propoaed  Rule  Change 

On  November  9, 1987,  the  Midwest 
Stock  Exchange,  Incorporated  ("MSE" 
or  "Exchange")  filed  with  the 
Commission  copies  of  a  proposed  rule 
change  pursuant  to  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  section  78s(b)(l).  and 
Rule  19b-4  thereunder  to  rescind  its 
Mandatory  Posting  Rule.' 

Notice  of  the  proposal  together  with 
its  terms  of  substance  was  given  by  the 
issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
25241,  January  5, 1968)  and  by 
publication  in  the  Fedleral  Regbter  (53 
FR  649).  No  comments  were  received 
concerning  the  proposal. 

The  Mandatory  Posting  Rule  ("Rule") 
originally  was  adopted  by  the  MSE  in 
1985'  to  govern  the  posting  and 
reassignment  of  securities  amony  MSE 
specialists  and  co-specialists  due  to 
substandard  performance.  In  adopting 
the  Rule,  the  Exchange  indicated  that  it 
was  designed  to  improve  the  quality  of 
MSE  markets — either  through  the 
dissemination  of  more  competitive 
markets  or  through  the  automatic 
posting  and  reassignment  of  issues  in 
which  the  current  co-specialist  has  not 
successfully  attracted  significant  order 
flow.' 


« 17  CFR  200.3O-3. 

■  See  ArUde  XXX.  Rule  1.01(I)(e)(C)  of  the  MSE 
Rules. 

*  See  Securities  Exchange  Act  Release  No.  22577 
(October  2a  1985)  SO  FR  45695. 

'  See  Securities  Exchange  Act  Release  Not.  22077 
(May  28. 1985).  50  FR  23370.  and  22577  (October  28, 
1985).  50  FR  45695.  We  note  that  the  Commission 
approved  two  proposals  submitted  by  the  MSE  that 
suspended  the  application  of  the  Mandatory  Posting 
Rule  for  the  six  month  periods  ending  June  30. 1986 
and  December  31. 1986.  see  Securities  Exchange  Act 
Rel.  No.  24444  (May  12, 1987)  52  FR  9002  and  for  the 
six  month  period  ending  June  30. 1987.  See 
Securities  Exchange  Act  Rel.  No.  24862  52  FR  3S0ia 
Accordingly,  the  MSE  only  posted  and  reassigned 
securities  under  the  Rule  for  one  six  month  period  of 
activity  occurring  between  July  1,  and  Deceinl>er  31, 
1985. 


Under  the  Rule,  an  issue  is  posted  for 
reassignment,*  if,  during  the  preceding 
six  month  period,  the  MSE's  market 
share  in  the  issue*  falls  below  three  or 
more  other  exchanges  and  also  ranks 


The  Exchange  furtfier  indicates  that  its 
determination  to  rescind  the  Rule  stems, 
in  part,  fropi  structural  changes 
occurring  within  the  securities  industry, 
particulariy,  the  growth  of  retail  firms 


Committee  to  reassign  a  stock  to  the 
MSE's  Executive  Committee.*' 

Although  the  Commission  believes 
that  the  Rule  provides,  among  other 
thinss,  an  incentive  for  improved  co- 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonatfaan  G.  Katx, 

Secretary. 


natnrf-  Anril  77   IQAft 


beneficial  ownership  interests  in  less 
than  100%  of  the  distributions  of 
principal  or  interest  or  both  made  on  the 
mortgage  loans  underlying  such 
securities  ("Agency  Stripped  Mortgage- 


1.  Applicant  is  a  direct  wholly-owned, 
finance  subsidiary  of  The  Bear  Steams 
Companies  Inc.,  which  in  turn  is  the 
parent  of  Bear,  Steams  ft  Co.  Inc.  Under 
the  Existing  Order,  Applicant  a 
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Under  the  Ride,  an  issue  is  posted  for 
reassignment,*  if,  during  the  preceding 
six  month  period,  the  MSB's  maricet 
share  in  the  issue*  falls  below  three  or 
more  other  exchanges  and  also  ranks 
below  the  Exchange's  average  market 
share  for  all  issues  for  which  there  is  a 
registered  specialist."  When  a  security 
is  posted  for  reassignment,  all  qualified 
co-specialists,  including  the  current  co- 
specialist,  can  submit  an  application  to 
have  the  posted  stock  assigned  to  them.'' 
The  Rule,  however,  provides  that,  if 
several  co-specialists  with  comparable 
ability  and  experience  apply  for  a  new 
allocation,  the  Committee  on  Specialist 
Assignment  and  Evaluation 
("Committee")  is  generally  required  to 
give  preference  to  the  co-specialist  who 
has  not  had  posted  for  reassignment  that 
issue  or  any  other  security  in  the  current 
posting  period. 

In  diis  ^ng,  the  Exchange  proposes 
to  rescind  the  Mandatory  Posting  Rule. 
As  a  result,  a  co-specialist's 
performance  in  an  assigned  issue  will  no 
longer  be  measured  by  the  number  of 
trades  executed  in  the  issue  during  the 
preceding  six  month  period.  The     " 
Exchange  indicates  that  it  intends  to 
submit  to  the  Commission  for  approval  a 
set  of  newly  developed  alternate  co> 
specialist  evaluation  criteria  that  will 
replace  the  Mandatory  Posting  Rule.* 


*  An  issue  only  may  be  posted  if  it  has  been 
assifoed  to  the  cortent  specialist  unit  for  six  months 
or  more. 

*  For  purposes  of  the  Rule,  market  share  is 
catculated  as  a  percentage  of  the  number  of  trades 
reported  to  the  consolidated  tape.  After  determining 
the  MSE's  market  share  in  an  issue,  the  Exchange 
conpares  its  aiarket  share  with  the  market  shares 
of  other  market  centers  trading  the  stock. 

•Th«8.  to  avoid  the  automatic  posting  of  a 
security  under  the  Rule,  a  so-specialist  must  attract 
sufHcient  order  flow  in  an  issue  to  maintain  its 
market  share  ranking  above  the  fourth  highest  level. 
To  this  end.  each  specialist  unit  is  provided  with  a 
monthly  summary  of  its  market  share  activity  in  its 
asaigDed  isaues.  This  information  is  designed  to 
apprise  the  unit  of  its  market  share  performance  for 
the  preceding  month  and  to  provide  each  unit  ample 
opportunity  to  either  improve  its  performance  in  an 
issue  prior  to  the  semi-annual  posting  or  re<)uest  a 
transfer  of  such  issue  to  a  stronger  co-specialist 
within  the  unit 

'  In  this  regard,  we  note  that  under  the  Rule,  the 
pasting  of  an  issue  due  to  substandard  performaiKe 
does  not  necessarily  result  in  resaignment  to 
another  co-specialist  The  Committee  on  Specialist 
AaaigDmenl  and  Evaluation  ("Committee")  makes 
the  final  deteimiiialiaii  as  to  whether  a  posted  issue 
will  be  reassigned  to  another  co-specialist  or 
allowed  to  remain  with  the  conent  co-specialist.  As 
noted  above,  the  Exchange  only  has  pnted  and 
reassigned  issues  uoderthe  Mandatory  Posting  Rule 
for  trading  activity  occurring  between  the  July  1, 
and  Decembsr  31. 1986  six  month  periocL 

*  fhit  Exchange  has  indicated  that  it's  Co- 
Specialist  Evahsation  Survey  ("Survey"  or 
"Qncstiannaire")  will  be  a  component  of  the  new 
evaluation  criteria.  The  survey  is  a  qiiestionr>aire 
completed  semi-annually  by  MSE  floor  brokers  trho 


The  Exchange  further  indicates  tfiat  its 
determination  to  rescind  the  Rule  stems, 
in  part,  fropt  structural  changes 
occurring  within  the  securities  industry, 
particulariy,  the  growth  of  retail  firms 
functioning  as  specialists  on  other 
exchanges. 

As  a  general  matter,  the  Commission 
supports  the  concept  of  the  Mandatory 
posting  Rule  and  believes  that  it 
provides  a  meaningful  incentive  to  co- 
speciahsts  to  improve  their  market 
making  performance  in  their  assigned 
issues."  Moreover,  the  Conunission 
notes  that  the  Rule  contains  several 
provisions  designed  to  ensure  that  co- 
specialists  receive  proper  procedural 
protection  throughout  the  entire  posting 
process.  As  discussed  above,  a  key 
provision  provides  for  the  distribution  of 
a  monthly  market  share  status  report  to 
each  specialist  unit.  This  report  provides 
each  unit  v^th  an  indication  of  the 
quality  of  its  performance  for  the 
preceding  month  affording  the  specialist 
the  opportunity  to  improve  his  position 
and  avoid  mandatory  posting. 
Accordingly,  if  the  maiket  share  figures 
indicate  that  the  unit's  performance  in  a 
particular  issue  is  inadequate,  the 
specialist  unit  has  an  ability  to  take 
appropriate  steps  to  improve  its 
performance.  In  addition,  in  the  event  an 
issue  is  posted  for  reassignment,  the 
current  co-specialist  is  permitted  to 
apply,  along  with  other  co-specialists, 
for  the  allocation  of  the  issue.  Further, 
co-specialists  whose  stocks  are  up  for 
reassignment  are  allowed  to  defend 
their  performance  before  the  Committee 
in  a  formal  hearing.*"  In  this  hearing, 
the  co-spe<nalist  is  permitted  to  explain 
any  mitigating  circumstances  that  have 
contributed  to  his  substandard 
performance.  A  co-specialist  is  also 
entitled  to  appeal  any  decision  by 


are  asked  to  rate  co-specialist  performance  in  a 
variaty  of  areas.  A  specialist's  registration  in  an 
assigned  security  may  be  suspended  or  revoked  due 
to  unsatisfactory  performance  ass  indicated  by  the 
broker  survey  results.  See  MSE  Rules.  Article  XXX. 
Rule  1,  Interprets  ions  and  Policies  01,  I.  6.  Wenote 
that  the  Exchange  has  submitted  to  the  Commission 
a  proposed  rule  change  that  would  revise  its  Co- 
Specialist  Evaluation  Survey.  The  proposal  is 
currently  pending  before  the  Commission.  See 
Securities  Exchange  Act  Rel.  No.  25387  (February 
23, 1988)  53  PR  8723  (SR-MSE-87-13).  The  MSE  also 
has  indicated  that  it  is  currently  developing 
additional  evauation  criteria  that  will  be  svbraitted 
to  the  Commission  for  its  review. 

»  We  note  that  the  Division  of  Market  Regulation, 
in  its  report  on  the  October  1987  Market  Brealc 
discussed  the  need  for  the  American  Stock 
Exchange,  Inc  and  the  New  York  Stock  Exchange, 
Inc.  to  develop  and  incorporate  into  their  specialist 
evaluation  programs  objective  standards  of 
performance.  See  Division  of  Market  Regolatioa 
United  Slates  Securities  and  Exchange  Commisison, 
Tbe  October  1867  Market  Break  (1988)  pg,  XVD. 

'"See  MSE  Rules.  Article  VXll.  Rule  2. 


Committee  to  reassign  a  stock  to  the 
MSE's  Executive  Committee.  ^"^ 

Although  the  Commission  believes 
that  the  Rule  provides,  among  other 
things,  an  incentive  for  improved  co- 
specialist  performance,  the  Commission 
nevertheless  recognizes  diat  die  MSE  is 
in  the  process  of  revising  its  speciaUst 
evaluation  program.  As  part  of  this 
process,  the  MSE  believes  it  is 
necessary  to  replace  the  Mandatory 
posting  Rule  with  a  new  program. 
Additionally,  no  other  exchange  has  a 
rule  comparable  to  the  Mandatory 
Posting  Rule.  Accordingly,  the 
Commission  has  concluded  that  it 
should  not  require  the  MSE  to  maintain 
a  mandatory  posting  system  and 
approves  the  MSE's  request  to  rescind 
the  Rule.'* 

At  the  same  time,  however,  the 
Commission  notes  that  the  MSE  will 
continue  to  utilize  its  Co-Specialist 
Evaluation  Survey  '*  to  monitor  co- 
specialist  performance  in  accordance 
with  its  oversight  responsibilities  set 
forth  in  Rule  llb-1  of  the  Act.^*  In 
addition,,  the  MSE  will  still  retain  the 
right  to  reallocate  stocks  due  to 
inadequate  performance  as  indicated  by 
the  survey.  This  should  ensure  that  there 
is  no  interruption  in  the  Exchange's  co- 
specialist  performance  evaluation 
program.  Based  upon  the  above,  and  the 
MSE's  ongoing  efforts  to  strengthen  its 
specialist  evaluation  program,  the 
Commission  finds  that  the  proposed  rule 
diange  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  the  requirements  of  section  6 
and  the  rules  and  regulations 
thereunder. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2]  of  the  Act,  that  the 
above  mentioned  proposed  rule  change 
be,  and  hereby  is  approved. 


"  5ee  MSE  Rules.  Article  VXIL  Rule  4. 

"  As  noted  above,  in  addition  to  developing  a 
new  questionnaire  the  MSE  Is  also  currently  in  the 
process  of  developing  additional  evaluation  criteria 
that  will  inchide  objective  standards,  we  support 
these  efforts  and  believe  the  development  of  a 
comprehensive  specialist  evaluation  program  that 
measures  performance  using  both  floor  surveys  and 
objective  criteria  is  extremely  important  and  will 
assist  the  MSE  in  fulfilling  its  obUgations  under  the 
Act.  See  n.  8,  supra.  Of  course,  the  Commission  will 
review  the  MSE's  proposed  specialist  evaluation 
program,  including  the  reviewed  survey  and  any 
new  objective  criteria,  to  ensars  it  meets  the 
requiKments  of  die  Act 

**See.ii.i,mptxt. 

>«  17  CFR  2«ailb-l^)(Z). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  piuvuant  to  delegated 
authority. 

Jonatiian  G.  Katx, 

Secretary. 
Dated:  April  27, 1S8& 

[FR  Doc.  88-9891  Filed  &-3-88;  8:45  am] 
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No.  IC-16365;  (812-8554)] 

Bear  Steams  Secured  Investors  Inc; 
Notice  of  Application 

April  28, 1988. 

AOENCV:  Securities  and  Exchange 

Commission  ("SEC). 

action:  Notice  of  Application  for  an 

Order  under  the  Investment  Company 

Act  of  1940  ("1940  Act"). 

Applicant:  Bear  Steams  Secured 
Investors  Inc.  (the  "Applicant"),  on 
behalf  of  itself  and  all  owner  trusts 
(each,  a  'Trust")  it  may  establish  in  the 
future.  (Applicant  and  the  Trusts  are 
referred  to  collectively  as  the  "Issuers".) 

Relevant  1940  Act  Sections: 
Exemption  requested  pursuant  to 
section  6(c)  from  all  provisions  of  the 
1940  Act. 

Summary  of  Application:  Applicant 
filed  an  application  on  December  8, 
1986,  and  amendments  on  February  6, 
March  2  and  March  18, 1987  ("Original 
Application"),  for  an  order  conditionally 
exempting  the  Issuers  from  all 
provisions  of  the  1940  Act  to  permit 
them  to  issue  and  sell  one.or  more  series 
of  fixed  rate  bonds  collateralized  by 
Mortgage  Collateral  (as  defined  below). 
On  April  13, 1987,  the  SEC  issued  an 
order  granting  the  requested  relief 
(Investment  Co.  Act  Release  No.  15678). 
On  April  30 1987,  Applicant  fded 
Amendment  No.  4  to  the  Original 
Application,  and  on  June  2, 1987 
submitted  a  letter  relating  thereto,  to 
permit  the  Issuers  to  issue  series  of 
Bonds  containing  one  or  more  classes  of 
variable  or  floating  interest  rate  bonds 
("Floating  Rate  Bonds")  (such 
Amendment  No.  4,  as  modified  by  said 
letter,  together  with  the  Original 
Application,  shall  hereinafter  be 
referred  to  as  the  "Amended 
Application").  On  July  2, 1987,  the  SEC 
issued  an  order  granting  the  requested 
relief  (Investment  Co.  Act  Release  No. 
15858,  which,  together  with  Release  No. 
15678,  shall  hereinafter  be  referred  to  as 
the  "Existing  Order").  On  January  29, 
1988,  the  Staff  of  the  Division  of 
Investment  Management  issued  an 
interpretive  letter  permitting  the  Issuers 
to  secure  series  of  bonds  with  securities 
issued  and  guaranteed  by  GNMA. 
FNMA  of  FHLMC  representing 


beneficial  ownership  interests  in  less 
than  100%  of  the  distributions  of 
principal  or  interest  or  both  made  on  the 
mortgage  loans  underlying  such 
seciuities  ("Agency  Stripped  Mortgage- 
Backed  Certificates").  On  February  11. 
1988,  Applicant  further  amended  the 
Amended  Application  ("Amendment 
No.  5")  to  permit  the  Issuers  to  secure 
series  of  bonds,  in  whole  or  in  part  with 
Stripped  Mortagage-Backed  Securities, 
whole  and  partial  pool  Non-Agency 
Certificates  and  Funding  Agreements 
secured  by  Mortgage  Collateral  (each  as 
described  below).  The  Amended 
Application,  as  further  amended  by 
Amendment  No.  5  is  referred  to  herein 
as  the  "Application").  Applicant  then 
filed  Amendment  No.  6  to  the 
ApplicanUon  to  permit  the  Issuers  (1)  to 
sell  (a)  Residual  Interests  to 
sophisticated  non-institutional  investors 
and  (b)  Bonds  to  foreign  investors,  in 
each  case  subject  to  certain  additional 
conditions,  and  (2)  to  amend  and  restate 
all  the  conditions  applicable  to  the 
issuance  of  Bonds  by  the  Issuers. 

Filing  date:  The  Application  was  filed 
on  December  8, 1986  and  amended  on 
February  6,  March  2,  March  18  and  April 
30, 1987  and  February  11. 1988. 
Amendment  No.  6  was  filed  on  April  8, 
1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  requested 
exemption  will  be  granted.  Any 
interested  person  may  request  a  hearing 
on  this  application,  or  ask  to  be  notified 
if  a  hearing  is  ordered.  Any  requests 
must  be  received  by  the  SEC  by  5:30 
p.m.  on  May  20, 1988.  Request  a  hearing 
in  writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

Addresses:  Secretary,  SEC,  450  Fifth 
Sti-eet,  NW.,  Washington,  DC  20549. 
Bear  Steams  Secured  Investors  Inc., 
1601  Elm  Street,  Dallas,  Texas  75201. 
FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Heaney,  Financial  Analyst  (202) 
727-2847  or  Brion  R.  Thompson,  Special 
Counsel  (202)  272-3016  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 
Applicant's  Representations: 


1.  Applicant  is  a  direct  wholly-owned, 
finance  subsidiary  of  The  Bear  Steams 
Companies  Inc.,  which  in  turn  is  the 
parent  of  Bear,  Steams  &  Co.  Inc.  Under 
the  Existing  Order,  Applicant  a 
Delaware  corporation,  engages  in  asset- 
backed  financing,  including  issuing  and 
selling,  or  establishing  separate  Trusts 
to  issue  and  sell,  series  of  fixed  and 
Floating  Rate  Bonds,  and  purchasing 
owning  and  selling  to  the  Trusts 
Mortgage  Certificates  and  other 
collateral  (collectively,  "Mortgage 
Collateral")  and  pledging  such  Mortgage 
Collateral  to  a  Trustee  as  security  for 
each  series  of  Bonds.  AppUcant  will  not 
engage  in  any  business  or  investment 
activities  unrelated  to  such  purpose. 
Applicant  now  proposes,  subject  to  the 
conditions  contained  in  the  Existing 
Order,  as  amended  herein,  and  to 
certain  additional  terms  and  conditions 
as  described  below:  (i)  To  use  Stripped 
Morgage-Backed  Securities  issued  by 
limited  purpose  trusts  or  other  entities 
established  by  the  Applicant  or  others 
as  collateral  for  the  Bonds,  (ii)  to  use 
whole  and  partial  popi  Non-Agency 
Certificates  as  collateral  for  the  Bonds, 
(iii)  to  enter  into  Fimding  Agreements  as 
a  means  of  securing  additional  collateral 
for  the  Bonds,  and  (iv]  to  sell  (a) 
Residual  Interests  to  sophisticated  non- 
institutional  investors  and  (b)  Bonds  to 
foreign  investors. 

2.  Stripped  Mortgage-Backed 
Securities  will  be  similar  to  stripped 
mortgage-backed  certificates  issued  by 
FNMA  in  that  they  are  issued  in  series 
of  two  or  more  classes,  with  each  class 
representing  a  specified  undivided 
fractional  interest  in  principal 
distributions  and/or  interest 
distributions  on  a  specified  underiying 
pool  of  assets,  and  the  fractional 
interests  of  each  class  are  not  identical 
but  in  the  aggregate  represent  100%  of 
the  principal  and  interest  distributions 
on  the  particular  pool.  In  additon,  the 
Stripped  Mortgage-Backed  Securities  to 
be  included  in  Mortgage  Collateral:  (a) 
Will  be  rated  in  one  of  the  two  highest 
rating  categories  by  at  least  one 
nationally  recognized  statistical  rating 
agency,  (b)  will  represent  an  underlying 
pool  of  assets  consisting  entirely  of 
FNMA  Certificates,  GNMA  Certificates, 
FHLMC  Certificates  or  Agency  Stripped 
Mortgage-Backed  Certificates  and  (c) 
will  be  "mortgage  related  securities" 
within  the  meaning  of  section  3(a)(41)  of 
the  Securities  Exchange  Act  of  1934,  as 
amended.  Use  of  such  Stripped 
Mortgage-Backed  Securities  as 
collateral  for  Bonds  will  not  reduce  the 
security  afforded  to  Bondholders  nor 
expose  them  to  a  level  of  risk 
si^iificantly  different  from  that  present 
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in  8  series  of  Bonds  directly  secured  by 
FNMA  Certificates,  CNMA  Certificates, 
FHLN4C  Certificates  or  Agency  Stripped 
Mortgage-Backed  Certificates  in  which 
such  Stripped  Mortgage-Backed 
Securities  represent  an  interest. 

3.  Non-Agency  Certificates  are 
mortgage  pass- through  certificates 
issued  by  non-governmental  or  non- 
government sponsored  entities.  They 
will  be  rated  in  one  of  the  two  higiwst 
rating  categories  by  a  least  one 
nationally  recognized  statistical  rating 
agency.  All  or  a  portion  of  the  Non- 
Agency  Certificates  securing  the  Bonds 
may  be  "partial  pool"  Non-Agency 
Certificates  representing  less  than  100% 
of  Non-Agency  Certificates  issued  with 
respect  to  a  pool  of  mortgage  loans  and 
some  or  all  of  any  remainder  could  be 
"whole  potrf**  Non-Agency  Certificertes. 

4.  Badi  Funding  Agreement  will  be 
entered  into  by  an  Issuer  with  a  limited 
purpose  entity  (each,  a  "Participant") 
affiliated  with  a  concern  engaged  in  the 
home-building  or  mortgage  lending 
business  or  otherwise  engaged  in  a 
mortgage-related  business  or  providing 
services  to  builders  or  lenders.  The 
Participants  may  be  in  corporate,  trust 
or  general  or  limited  partnership  form 
and  may  include  affiliates  of  the      ■ 
Applicant.  Each  of  the  Fimding       I 
Agreements  securing  a  series  of  Bonds 
will  provide  that  (i)  the  Issuer  make  a 
loan  to  each  Participant  out  of  the 
proceeds  of  the  sale  of  such  series,  such 
loan  to  be  evidenced  by  one  or  more 
prranissory  not^  (the  "Notes");  (ii)  each 
such  Participant  pledge  Mortgage 
Collateral  to  the  Issuer  as  security  for  its 
Notes;  and  (iii)  each  such  Participant  be 
obligated  to  repay  its  loan  by  causing 
payments  on  the  Mortgage  Collateral 
securing  its  Notes  to  be  made  directly  to 
the  Trustee  for  the  Bondholders  in  j 
amounts  sufiicient  to  pay  such        I 
Participant's  share  of  principal  and 
interest  on  the  Bonds,  together  with 
certain  administrative  expenses  of  the 
Issuer.  The  Issuer  will  in  turn  assign  its 
entire  right,  title  and  interest  in  such 
Funding  Agreements  (other  than  the 
Issore's  rights  to  receive  fees,  to 
imlemnificatitm  and  to  reimbursement 
as  provided  for  in  the  related  Indenture), 
and  in  the  related  Notes  and  Mortgage 
Collateral  to  the  Trustee  as  security  for 
such  series  of  Bonds. 

Applicant's  Legal  Conclusion:  The 
requested  order  is  necessary  and    | 
appropriate  in  the  public  interest    | 
becausb:  (a)  The  Issuers  should  not  be 
deemed  to  be  entities  to  which  the 
provisions  of  the  Act  were  intended  to 
be  applied;  (b)  the  Issuers  may  be 
unable  to  proceed  with  the  proposed 
activities  if  the  uncertainties  concerning 


the  applicability  of  die  Act  are  not 
removed:  (c)  the  Issuers'  activities  are 
intended  to  serve  a  recognized  and 
critical  public  need;  (d)  granting  the 
requested  order  will  be  consistent  with 
the  protection  of  investors  because  they 
will  be  protected  during  the  offering  and 
sale  of  the  Bonds  by  the  registration  or 
exemption  provisions  of  the  Securities 
Act  of  1933,  as  emiended,  and  thereafter 
by  the  Trustee  representing  their 
interests  under  the  Indenture:  and  (e) 
the  Residual  Interests  %vill  be  held 
entirely  by  the  Applicant  or  offered  only 
to  a  limited  number  of  sophisticated 
institutional  or  "accredited"  non- 
institutional  imeators  throng  i»ivate 
placenentai. 

Applicants  Amatded  and  Restated 
Conditions: 

A.  Conditions  Relating  to  the  Bonds 

(1)  Each  series  of  Bonds  will  be 
registered  under  the  1933  Act.  unless 
offered  in  a  transaction  exempt  from 
registration  pursuant  to  section  4(2)  of 
the  1933  Act  or  because  such  series  of 
Bonds  is  offered  and  sold  outside  the 
United  States  or  to  non-United  States 
persons  in  reliance  upon  an  ojBnion  of 
United  States  counsel  that  registration  is 
not  required.  No  single  offering  of  Bonds 
sold  both  within  and  outside  the  United 
States  will  be  made  without  registration 
of  all  such  Bonds  under  the  1933  Act 
without  obtaining  a  no-action  letter 
permitting  such  offering  or  otherwise 
complying  with  api^cable  standards 
then- governing  such  offerings.  In  all 
cases.  Applicant  will  adopt  agreements 
and  procedures  reasonably  designed  to 
prevent  such  Bonds  from  being  offered 
or  sold  In  the  United  States  or  to  United 
States  persons  (except  as  United  States 
counsel  may  then  advise  is  permissible). 
Disclosure  provided  to  purchasers 
located  outside  the  United  States  will  be 
substantially  the  same  as  that  provided 
to  United  States  investors  in  United 
States  offerings. 

(2)  The  Bonds  will  be  "mortgage 
related  securities"  within  the  meaning  of 
section  3(a)(41)  of  the  Securities 
Exchange  Act  of  1934.  In  addition,  the 
collateral  directly  seciuing  the  Bonds 
will  be  GNMA  Certificates,  FNMA 
Certificates,  FHLMC  Certificates, 
Agency  Stripped  Mortgage-Backed 
Certificates,  Stripped  Mortgage-Backed 
Securities;  Non-Agency  Certificates 
and/or  Funding  Agreements. 

(3)  If  new  Mortgage  Collateral  is 
substituted  for  Mortgage  Collateral 
initially  pledged  as  security  for  a  series 
of  Bonds,  the  substitute  Mortgage 
Collateral  must:  (i)  Be  of  equal  or  better 
quality  than  the  Mortgage  Collateral 
replaced;  (ii)  have  similar  payment 
terms  and  cash  flow  as  the  Mortgage 


Collateral  replaced;  (iii)  be  insured  or 
guaranteed  to  the  same  extent  as  the 
Mortgage  Collateral  replaced;  and  (iv) 
meet  the  conditions  set  forth  in 
Conditions  A.(2)  and  A.(4).  New  Non- 
Agency  Certificates  may  be  substituted 
for  Non-Agency  Ceitifieatea  initially 
pledged  only  in  the  eveni  of  default  late 
payments  or  defect  in  such  Non-Agency 
Certificates  being  replaced.  New 
Funding  Agreements  may  be  substituted 
for  initial  Funding  Agreements  only  if 
the  substitution  of  the  Mortgage 
Collateral  securing  such  Funding 
Agreements  would  be  permitted  under 
the  foregoing  specified  conditions.  In 
addition,  new  Mortgage  Certificates  will 
not  be  substituted  for  gaore  than  40%  of 
the  aggregated  face  amount  of  ihe 
Mortgage  Collateral  initially  pledged  as 
Mortgage  Collateral.  In  no  event  may 
any  new  Mortgage  Collateral  be 
substituted  for  any  substitute  Mortgage 
Collateral. 

(4)  All  Mortgage  Collateral  securing  a 
series  of  Bonds  will  be  held  by  the 
Trustee  or  on  behalf  of  the  Trustee  by 
an  independent  custodian.  Neither  the 
Trustee  nor  the  custodian  will  be  an 
"affiliate"  (as  the  term  "affiliate"  is 
defined  in  1933  Act  Rule  405, 17  CFR 
230.405)  of  any  Issuer.  The  Trustee  will 
be  provided  with  a  first  priority 
perfected  security  or  lien  interest  in  and 
to  all  Mortgage  Collateral 

(5)  The  master  servicer  of  the 
mortgage  loans  underiying  Non-Agency 
Certificates  securing  a  series  of  Bonds 
may  not  be  an  affiliate  of  the  Trustee.  If 
there  is  no  master  servicer  for  the 
mortgage  loans  underiying  Non- Agency  ~ 
Certificates  securing  a  series  of  Bonds, 
no  service  of  those  mortgage  loans  may 
be  an  affiliate  of  the  Trustee.  In  additon, 
any  master  servicer  and  any  servicer  of 
a  mortgage  loan  underlying  Non-Agency 
Certificates  will  be  approved  by  FNMA 
or  FHLMC  as  an  "eligible  seller/ 
servicer"  of  conventional,  residential 
mortgage  loans.  The  agreement 
governing  the  servicing  of  mortgage 
loans  underlying  Non-Agency 
Certificates  shall  obligate  the  servicer  to 
provide  substantially  the  same  services 
with  respect  to  such  mortgage  loans  as  it 
is  then  currently  required  to  provide  in 
connection  with  tfie  servicing  of 

^  mortgage  loans  insured  by  FHA, 
guaranteed  by  VA  or  eligible  for 
purchase  by  FNMA  or  FHLMC. 

(6)  Each  series  of  Bonds  will  be  rated 
in  one  of  the  two  highest  bond  rating 
categories  by  at  least  on  nationally 
recognized  statistical  rating  agency  that 
is  not  affiliated  with  any  Issuer.  The 
Bonds  will  not  be  considered 
"redeemable  securities"  within  the 
meaning  of  section  (2)(a)(32)  of  the  Act. 


(riiSovlang^oiappiicabia  lawrequires, 
at  least  amnially;  an<  independent  public 
accountant  will ODilit  tlie  books. and: 
records-oFeactcbsueE  and;  in  addition. 
will  report  on*  whetfaeF  the*  antimpated 
payments  of  printhpal  sid  interest  on 
the  Mortgage  Collateral  continue  to  be 
adequate- to  pay  the  principal,  and 
interestoirths  Bbnds  in  accordance 
with  their  terms.  Ujjon  completion, 
copier  of  the-auditor's  reportawillbe 
providferfto  the  TlnstBe. 

B.  Condition».Relating  to  Floating  Sate 
Bonds 

(1)  Each  class'ofTToating^Rate  Bonds 
will  have  set  maximum,  interest  rates 
(interest  rate  cap^,  whidt  may  vary 
fi^m  period  to  period  as  specified' in  the 
related  prospectus  or  other  offering, 
document,  and  will  be  securedby 
Mortgage  Collateral  to  the  same  extent 
as  any  other  class  of  Bonds. 

(2)  At  the  time  of  the  acquisition  of  the 
Mortgage  Cbllateralby  the  Applicant  or 
the  deposit  of  the  Mortgage  Collateral 
with  the  issuingTruflt  as  the  case  may 
be,  as  well  as  duiing^  the- life  of  the 
Bonds,  the  scheduledpayments  of 
principal  and  interest  to  be  received  by 
the  Trustee  on  all  Mortgage  Collateral 
|)ledged  to  secure  the  Bonds,  plus 
reinvestment  income  thereon,  and  funds, 
if  any,  pledg^  to  secure  the  Bonds  will 
be  sufficient  to  make  all  paymoit^of 
principal  and  interest  on  the  Bonds  then 
outstanding,  assuming  the  maximum 
interest  rate  on  each  class  of  Floating 
Rate  Bonds.  Such  Mortgage  Collateral 
will  be  paid  down  as  the  mortgages 
comprising  or  underlying  the  Mortgage 
Collateral  are  repaid,  but  will  not  be 
released  from  the  lien  of  the  Indenture 
prior  to  the  payment  of  the  Bonds. 

'   (3)  In  addition  to  those  mechanisms 
referred  to  in  the  application,  a  number 
of  mechanisms  exist  to  ensure  the 
adequancy  of  the  Mortgage  Collateral 
notuKithstanding  subsequent  potential 
increases  in  the  interest  rate  applicable 
to  the  Floating  Rate  Bonds.  Applicant 
will  give  the  Staff  of  the  Division  of 
Investment  Management  (the- "Staff') 
notice  by  letter  of  any  such  additional 
mechanisms  before  they  are  utilized  in 
order  to  give  the  Staff  an  opportunity  to 
raise  any  questions  as  to  the 
appropriateness  of  their  use.  In  all 
cases,  these  msshanisms  will  be 
adequate  to  ensure  the  accuracy  of 
paragraph  B.  (2)  and  will  be  adequate  to 
meet  the  standards  required  for  a  rating 
of  the  Bonds  in  one  of  the  two  highest 
bond  rating  categories,  and  no  Bonds 
will  be  issued  for  which  this  is  not  the 
case. 


C.  Conditions.Relating  to  R£MIC 
Electioni 

(T)  The  election^by  an  Tssuerto  treat 
the  arrangement  by  which  any  series  of 
Bonds  is  issued  os-a  SEMIC  will  have- no 
effect  on  the  level  of  the  expenses  that 
would  be  incurred  by  any  such  Issuer.  If 
such  an  efection  is  made,  the  Issuer  that 
'  elects  to  be  treated  as  a  REMIC  will 
provide  that  all  administrative  feeaand 
expenses  in  connection  with  the 
administEation.of  the  trust  estate  will  be 
paid  or  provided  for  in  a  manner 
satisfactory  tathe  agency  or  agencies 
rating  the  Bonds.  Each  Issuer  that  elects 
to  be  treated.as  aElEMIC  will  provide 
for  the  payment  of  administrative  fees 
and  expenses  ia  connection  with  tha 
issuance  of  the  Bands  and  ths* 
adminislration  of  the  trust  Estate  by  one 
or  more  of  the  methods  described  in  the 
Application. 

(2)  Each  Issuer  will  ensure  that  the 
anticipated  levd  of  fees  and  expenses 
will  be  adequately  provided  for 
regardless  of  which,  or  all  of  the  methods 
(which  methods  may  be  used  in 
combination)  are  selected  by  such  Issuer 
to  provide  for  the  payments  of  such  fees 
and  expenses. 

D.  Conditions  Relating  to  the  Sale  of 
Residual  Interests 

(1)  Residual  Interests  will  be  sold  only 
where  the  related  Bonds  are 
collaterilized  by  one  or  more  of  the 
following:  GNMA  Certifications,  FNMA 
Certificates,  FHLMC  Certificates, 
Stripped  Mortgage-Backed  Securities, 
Agency  Stripped  Mortgage-Backed 
Certificates  or  Funding  Ageements 
secured  by  one*  or  more  of  the  foregoing 
Certificates  or  Securities.  Residual 
Interests  will  be  offered  and  sold  only  to 
no  more  than  100  (i)  institutional 
investors  or  (ii)  non-institutional 
investors  which  are  "accredited 
investors"  as  defined  in  Rule  501(a)  of 
the  1933  Act.  Institutional  investors  will 
have  such  knowledge  and  experience  in 
financial  and  business  matters  as  to  be 
able  to  evaluate  the  risks  of  purchasing 
Residual  Interests  and  understand  the 
volatility  of  interest  rate  fluctuations  as 
they  affect  the  value  of  mortgages, 
mortgage  related  securities  and  residual 
interests  therein.  Non-institutional 
accredited  investors  will  be  limited  to 
not  more  than  15,  be  required  to 
purchase  at  least  $200,000  (measured  by 
maricet  value  at  the  time  of  purchase)  of 
such  Residual  Interests  and  will  have  a 
net  worth  at  the  time  of  purchase  that 
exceeds  $1,060,000  (exclusive  of  their 
primary  residence).  Non-institutional 
accredited  investors  will  have  such 
knowledge  and  experience  in  financial 
and  business  matters,  specifically  in  the 


field  of  mortgage  related  securities  a»to 
be  able  to  evaluate  the  risk  of 
purchasing  Residual  Interests- and  will 
have  direct,  personal  and  significant 
experience  in  making  investments  in 
mortgage  related  securities.  Holders  of 
Residual  Interests  will  be  limited  to 
mortgjBge  lenders,  thrift  institutions, 
commercial  and  investment  banks, 
savings  and  loan  associations,  pension 
funds,  employee  benefit  plans,  insurance 
companies,  real  estate  investment  trusts 
or  othra-institutions  or  non-institutional 
investors  as  described  above  which 
customarily  engage  in  the  purchase  or 
origination  of  mortgages  and  other  types 
of  nuirtgage  related  securities. 

(2)  Residual  Interests  will  be  sold  only 
in  transactions  not  involving  any  public 
offering  within,  the  meaning  of  Siection 
4(2)  of  the  1933  Act 

(3)  Transfers  of  Residual  Interests  will 
be  prohibited  in  any  case  where,  as  a 

■  result  of  the  proposed  transfer,  there 
would  be  more  than  100  Residual 
Interest  Holders  of  {my  series  of  Bonds 
at  any  time. 

(4)  Each  ptut:haser  of  a  Residual 
Interest  will  be  required  to  represent 
that  it  is  not  purchasing  for  distribution 
and  that  it  will  hold  such  Residual 
Interests  in  its  own  name  or  for  accounts 
as  to  which  it  exercises  sole  investment 
discretion. 

(5)  No  Residual  Interest  Holder  may 
be  affiliated  with  the  Trustee,  the 
custodian  of  the  Mortgage  Collateral  or 
the  agency  rating  the  Bonds  of  the 
relevant  series. 

(6)  No  holder  of  a  controlling  interest 
in  the  Applicant  (as  the  term  "control"  is 
defined  in  Rule  405  under  the  1933  Act) 
will  be  affiliated  with  either  (a)  any 
custodian  which  may  hold  the  Mortgage 
Collateral  on  behalf  of  the  Trustee  or  (b) 
any  statistical  rating  agency  rating  the 
Bonds. 

(7)  If  any  shares  of  the  common  stock 
of  the  Applicant  were  to  be  sold  and 
such  sale  results  in  the  transfer  of 
control  (as  the  term  "control"  is  defined 
in  rule  405  under  the  1933  Act)  of  the 
Applicant  other  than  to  an  affiliate  of 
The  Bear  Steams  Companies  Inc.,  the 
relief  afforded  by  an  order  granted  on 
the  Application  would  not  apply  to 
subsequent  Bond  offerings  by  the 
Applicant  or  any  of  the  Trusts. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 

(PR  Doc.  88-9819  Filed  5-3-88:  8:45  am] 
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The  Rodney  Square  Benctunarlc  US. 
Treasury  Fund,  Inc,  et  aL;  Application 

April  26, 1988. 

agency:  Securities  and  Exchange 
Conimission  ("SEC"). 
ACTION:  Notice  of  Application  for  an 
order  under  the  Investment  Company 
Act  of  1940  ("1940  Act"). 

Applicants:  The  Rodney  Square 
Benchmark  U.S.  Treasury  Fimd.  The 
Rodney  Square  Fund,  The  Rodney 
Square  International  Securities  Fund, 
Inc.,  The  Rodney  Square  Multi-Manager 
Fund,  The  Rodney  Square  Tax-Exempt 
Fund  ("Applicant"  or  "Funds"),  and 
such  other  investment  companies  as 
may  be  established  in  the  future  for 
which  Wilmingto'n  Trust  Company  or 
Rodney  Square  Management 
Corporation  serves  as  investment 
adviser.  j 

Relevent  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  die  provisions  of  section  32(a)(l]  of 
the  1940  Act. 

Summary  of  Application:  Applicants 
seek  an  order  to  permit  them  to  file  with 
the  SEC  financial  statements  signed  or 
certified  by  an  independent  public 
accountant  selected  at  a  board  of 
directors  or  trustees  meeting  held  within 
90  days  before  or  after  the  beginning  of 
each  Apphcant's  fiscal  year. 

Filing  Date:  The  application  was  filed 
on  February  18, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notifed  if  a 
hearing  is  ordered.  Any  request  must  be 
received  by  the  SEC  by  5:30  p.m.  on  May 
20, 1988.  Request  a  hearing  in  writing, 
giving  the  nature  of  your  interest,  the 
reason  for  the  request,  and  the  issues 
you  contest.  Serve  the  Applicants  with 
the  request  either  personally  or  by  mail, 
and  also  send  it  to  the  Secretary  of  the 
SEC,  along  with  pix)of  of  service  by 
affidavit,  or,  for  lawyers,  by  certificate. 
Request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  Rodney  Square  North. 
Wilmington.  Delaware  19890. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  R.  Hilliard,  Special  Counsel  (202) 
272-3030  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application;  the  complete  application  is 


available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person,  or 
the  SECs  commercial  copier  (800)  231- 
3282  (in  Maryland  (301)  258-4300). 

Applicants'  Representations 

1.  Each  of  the  Applicants  are 
registered  under  the  1940  Act  as  open- 
end  investment  companies  organized 
either  as  a  corporation  under  the  laws  of 
the  State  of  Maryland,  or  as  business 
trusts  under  the  laws  of  the 
Commonwealth  of  Massachusetts. 
Either  Wilmington  Trust  Company  or 
Rodney  Square  Management 
Corporation  serves  as  investment 
adviser  to  all  of  the  Applicants.  Scudder 
Fund  Distributors,  Inc.  ("SFD")  serves  as 
principal  underwriter  of  each  Fund. 

2.  Each  Fund  is  governed  by  a  board 
of  directors  or  trustees  ("Board")',  each 
of  which  consists  of  five  persons,  two  of 
whom  are  not  "interested  persons"  as 
defined  in  the  1940  Act.  The  membership 
of  each  Board  is  identical. 

3.  Neither  the  laws  of  Massachusetts 
applicable  to  business  trusts  nor  the 
laws  of  Maryland  pertaining  to 
corporations  require  the  holding  of  an 
annual  shareholders'  meeting.  Regularly 
scheduled  Board  meetings  are  currentiy 
jointly  held  for  all  Applicants  in 
February,  May,  August  and  November 
each  year.  It  is  the  usual  practice  to 
consider  an  issue  affecting  more  than 
one  of  the  Applicants  at  the  same 
meeting. 

4.  The  Funds'  fiscal  year 
commencement  dates  are  staggered  as 
follows:  October  1  (The  Rodney  Square 
Fund  and  The  Rodney  Square  'Tax- 
Exempt  Fund);  November  1  (The  Rodney 
Square  Benchmark  U.S.  Treasury  Fimd 
and  The  Rodney  Square  International 
Securities  Fund,  Inc.);  January  1  (The 
Rodney  Square  Multi-Manager  Fund). 
Accordingly,  under  the  provisions  of 
section  32(a)(1)  the  Funds  now  will  have 
to  select  their  independent  public 
accountant  within  thirty  days  before  or 
after  the  beginning  of  each  Funds'  fiscal 
year. 

5.  The  selection  of  independent  public 
accountants  for  the  Funds  is  based  on 
the  recommendation  of  the  audit 
committee  of  each  Board  ("Audit 
Committee").  Each  Fund's  Audit 
Committee  is  composed  of  three  Board 
members,  Messrs.  Brucker,  duPont  and 
Quindlen.  The  Audit  Committee  meets 
at  least  once  a  year,  immediately 
preceding  the  Board  meeting  at  which 
selection  is  to  be  considered,  to  review 
the  performance  of  the  independent 
accountants  and  to  decide  on  its 
recommendation  to  the  Board  for  the 
coming  year.  Each  Applicant  currenUy 
employs  one  of  two  firms  as 
independent  public  accountants. 


6.  The  application  of  section  32(a)(1) 
in  light  of  the  present  fiscal  years  and 
meeting  dates  of  the  Funds  would 
require  one  or  two  additional  Board 
meetings  for  the  sole  purpose  of 
selecting  independent  public 
accountants  for  the  Funds,  because 
often  the  regularly  scheduled  meetings 
would  not  fall  within  30  days  of  the 
various  Funds'  fiscal  year 
commencement  dates.  If  meeting  dates 
change  or  new  funds  with  different 
fiscal  years  are  added  to  the  complex  in 
the  future,  the  requirement  of  section 
32(a)(1)  could  become  more  onerous. 
Therefore,  Applicants  are  seeking  an 
order  to  permit  them  to  select 
independent  public  accountants  at  a 
meeting  of  the  board  of  directors  or 
trustees  of  each  Fund-held  within  90 
days  before  or  after  the  beginning  of 
such  Fund's  fiscal  year. 

7.  Each  Applicant  submits  that  it  is 
desirable  to  consider  the  selection  of  its 
independent  public  accountant  at  the 
same  time  as  the  other  Applicants 
during  a  regularly  scheduled  board 
meeting.  Expanding  the  30-day  window 
to  90  days  would  permit  the  Applicant  to 
select  accountants  once  during  the  year 
at  a  regularly  scheduled  Board  meeting. 
The  Applicants  submit  that  it  is 
preferable  to  avoid  the  extra  expense 
and  inconvenience  of  holding  additional 
Board  meetings  solely  for  the  purpose  of 
selecting  independent  public 
accountants,  as  would  be  required  if  the 
30-day  window  were  not  expanded. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
Jonatluin  G.  Katz, 
Secretary 
[PR  Doc.  88-9817  Filed  5-3-88;  8:45  am] 
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IRelease  No.  35-24631  ] 

Filings  Under  the  Public  UtHlty  Holding 
Company  Act  of  1935  ("Act") 

April  28, 198& 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
appltcation(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(8)  and 
any  amendment(s)  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 


Interested  persons  wishing  to 
conunenfcor  requssta  hearing  on  the 
application(s)' and/or  declaration(s) 
should  submit  their  views  in  writing  by 
May  23. 1988  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington. 
DC  20549,  and  serve  a  copy  on  the 
relevant  applicant(s)  and/or 
declarant(si  at  die  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  oir  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Eastern  Edison  Company  et  al.  (70-7439) 

.  Eastern  Edison  Company  ("Eastern 
Edison")i  110  Mulberry  Street,  Brockton. 
Massachusetts  02403,  Montaup  Electric 
Company  ("Montaup"),  P.O.  Box  2333, 
Boston,  Massachusetts  02107, 
Blackstone  Valley  Electric  Company 
("Blackstone"),  Washington  Highway, 
P.O.  Box  1111,  Lincoln,  Rhode  Island 
02865,  and  EUA  Service  Corporation 
("EUA  Service"),  P.O.  Box  2333,  Boston, 
Massachuetts  (collectively, 
"Companies"),  subsidiaries  of  Eastern 
Utilities  Associates,  a  registered  holding 
company,  have  filed  a  post-effective 
amendment  to  their  decleiration 
pursuant  to  Sections  6  and  7  of  the  Act 

By  prior  Commission  order,  the 
Companies  were  authorized  to  issue  and 
sell  short-term  notes  to  banks,  from  time 
to  time  during  the  period  fi-om  December 
28, 1987,  to  December  27, 1988,  in 
aggregate  amounts  outstanding  at  any 
one  time  not  to  exceed  $50  million  for 
Eastern  Edison,  $32  million  for  Montaup, 
$12  million  for  Blackstone  and  $3  million 
for  EUA  Service  (HCAR  No.  24539, 
December  23, 1987),  Montaup  now 
proposes  to  increase  the  aggregate 
amount  of  short-term  notes  to  banks 
Which  Montaup  can  have  outstanding  at 
any  one  time  from  $32  million  to  $40 
million,  under  the  same  terms  and 
conditions  as  previously  approved  by 
the  Commission. 

Savannah  Electric  and  Power  Company 
(70^7497) 

Savannah  Electric  and  Power 
Company  (SEPCO),  600  Bay  Street  East 
Savannah,  Georgia,  a  subsidiary  of  The 
Sonthem  Company,  a  registered  holding 
company,  has  filed  an  application- 
declaration  subject  to  sections  e(a),  e(b) 
and  7  of  the  Act 


SEPCO  proposes  to  issue  and!  sell 
from  time  to  time,  prior  to  April  1, 1990, 
short-term  notes  to  banks  up  to  an 
aggregate  principal  amount  of  $25:5 
million  at  any  one  time  outstanding. 
SEPCO  may  use  short-term  borrowings 
effected  hereunder  in  connection  with 
the  financing  of  certain  pollution  control 
facilities. 

The  SoutlMm-Company  (70>-7515) 

The  Southern  Company  ("Southern"), 
64  Perimeter  Center  East,  Atlanta, 
Georgia  30346,  a  registered  holding 
company,  has  filed  a  declaration 
pursuant  to  section  6(a)  and  7  of  the  Act 
and  Rule  50ta)(5)  thereunder. 

Southern  proposes,  from  time  to  time 
through  June  30, 199a  to  issue  and  sell, 
pursuant  to  an  exception  from 
competitive  bidding,  up  to  50.000  shares 
of  its  common  stock,  par  value  $5.00  per 
share,  pnrsnant  to  the  Profit  Sharing 
Plan  for  Electric  City  Merchandise 
Company,  Inc.  ("Plan").  Electric  City 
Merchandise  Company,  Inc.  ("Plan"). 
Electric  City  Merchandise  Company, 
Inc.  ("Employer")  is  a  subsidiary  of 
Mississippi  Power  Company,  an  electric 
utility  subsidiary  of  Southern.  Pursuant 
to  the  Plan  employees  voluntarily  may 
contribute  or  have  contributed  on  their 
behalf  up  to  12%  of  their  compensation. 
The  Employer,  in  its  sole  and  absolute 
discretion,  also  may  make  certain 
contributions  to  the  Plan.  Each  Plan 
member  must  direct  that  his 
contributions  be  invested  in  one  or  more 
of  three  funds,  including  one  consisting 
of  Southern  common  stock.  All 
Employer  contributions  will  be  invested 
in  Southern  common  stock. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
lonathan  G.  Katz, 
Secretary. 
(PR  Doc.  88-9818  Filed  5-3-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  Of  the  Secretary 

Organization  and  Delegation  of 
Powers  and  Duties 

agency:  Office  ofthe  Secretary, 
Department  of  Transportation  (DOT). 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  49  CFR  1.43(a), 
the  Secretary  of  Transportation  has 
assumed  direct  responsibility  for  review 
of  all  complaints  that  have  been  or  may 
be  filed  c^lenging  the  changes  in  the 
landing  fee  stractuis  at  Logan 
International  Aiipart  in  Boston, 


Massacfaosetts  that  were  adopted  by  the 
Massachusetts  Pert  Authority  rai' March 
16, 1988. 

EFFECTIVE  DATE:  May  4, 1988. 

FOR  FURTHER  MPORMATtON  CONTACT: 

Samuel  E.  Whitehom,  Office  of  the 
General  Counsel,  C-50,  (202)  366-9307, 
United  States  Department  of 
Transportation,  400  Seventh  Stieet  SW. 
Washington,  DC  20590. 

SUPPLEMENTARY  INFORMATWNC  On 

March  16, 1988,  the  Massachusetts  Port 
Authority  ("Massport")  adopted  a 
resolution  that  would  substantially 
revise  the  structure  of  landing  fees  at 
Logan  International  Airport  in  Boston, 
Massachusetts.  Complaints  have  been 
filed  with  the  FAA  regarding  Massport's 
revised  landing  fee  schedule  by  the 
National  Business  Aircraft  Association 
and  the  Aircraft  Owners  and  Pilots 
Association.  The  complaints,  among 
other  things,  argue  that  the  fee  schedule 
is  discriminatory,  in  violation  of  the 
Airport  and  Airway  Improvement  Act  of 
1982.  These  complaints  have  been  filed 
pursuant  to  Part  13  of  the  Federal 
Aviation  Regulations,  14  CFR  Part  13. 
Although  the  formal  processing  of  these 
complaints  is  still  in  its  early  stages,  the 
issues  raised  in  the  complaints  have 
been  presented  previously  in  informal 
submissions  to  the  Office  of  die 
Secretary. 

The  Secretary  has  concluded  that 
these  complaints  raise  important  issues 
whose  resolution  may  affect  the 
national  air  transportation  system  and 
which  involve  matters  of  national 
transportation  policy.  Thererfore,  the 
Secretary  has  assumed  direct 
responsibility  for  review  of  all 
complaints  challenging  Massport's 
adoption  of  a  revised  landing  fee 
structure  at  Logan  Airport  Any 
additional  complaints  that  may  be  filed 
in  connection  with  this  issue  will  also  be 
addressed  by  the  Secretary.  This 
assumption  of  authority  is  consistent 
with  the  express  reservation  of  authority 
set  forth  in  49  CFR  1.43(a). 

Subject  to  further  notice,  the 
applicable  procedures  of  Part  13  will  be 
followed  in  these  cases,  except  that  the 
Secretary  will  remain  responsible  in  Ueu 
of  the  FAA  Administrator.  All 
documents  shall  continue  to  be  filed  at 
the  locations  provided  in  Part  13,  and 
the  official  docket  will  continue  to  be 
maintained  at  the  FAA. 

Issued  on  April  29. 198& 
Jim  Buniley, 

Secretary,  U.S.  Department  of  Transportation. 
[FR  Doc  88-9874  Filed  4-29-88;  3:58  pmj 
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Commercial  Space  Transportation 
Advisory  Committee;  Advisory 
Committee  Renewal 

agency:  Office  of  the  Secretary  of 
Transporation  (OST);  DOT. 

ACTION:  Publication  of  advisory 
committee  renewal. 


summary:  dot  announces  the  renewal 
of  Commercial  Space  Transportation 
Advisory  Committee  (COMSTAC).  an 
advisory  committee  created  under  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463;  5  U.S.C.  App.  1)  to  provide 
information,  advice,  and 
recommendations  to  the  Secretary  of 
Transportation  on  matters  relating  to  all 
aspects  of  the  commercialization  of 
expendable  launch  vehicles.  This 
renewal  is  effective  May  1, 1988  to  May 
1.1990. 

FOR  FURTHER  INFORMATION  CONTACH 

Courtney  A.  Stadd,  Office  of 
Commercial  Space  Transportation, 
Office  of  the  Secretary  of 
Transportation,  Department  of 
Transportation,  Washington,  DC  20590 
at  (202)  366-2937. 

Audiority:  Title  49,  Code  of  Federal 
Regulations,  Sub.  A,  Part  95. 
Couitnay  A  Stadd, 

Director,  Off  ice  of  Commercial  Space 

Transportation. 

[FR  Doc.  88-9871  Filed  5-3-88;  8:45  am] 

BILJJNQ  CODE  MIO-ta-H 


Commercial  Space  Transportation 
Advisory  Committee,  Announcement 
ofltleeting 

agency:  Office  of  the  Secretary  of    ! 

Transportation  (OST);  DOT.  i 

action:  Commercial  Space 
Transportation  Advisory  Committee; 
open  meeting. 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  5  U.S.C.  App.  1).  notice  is 
hereby  given  of  a  meeting  of  the       I 
Commercial  Space  Transportation 
Advisory  Committee.  The  meeting  will 
take  place  on  Thursday,  May  12, 1988, 
from  9:00  a.m.  to  5:00  p.m.  in  room  2230 
of  the  Department  of  Transportation's 
headquarters  building  at  400  Seventh 
Street.  SW..  in  Washington,  DC.  This 
will  be  the  seventh  meeting  of  the 
Committee.  The  meeting  will  address 
issues  associated  with  UabiUty  and 
insurance,  technology  transfer  policy, 
government  procurement  of  launch 
services,  trade  issues,  and  the  White 
House  Space  Policy.  The  members  of  the 
Committee  are: 


Lionel  Alford,  Corporate  Senior  Vice 

President  for  Aerospace.  The  Boeing 

Company; 
Joel  Alper,  President  Space  Communications 

Division.  Communications  Satellite 

Corporation; 
)ame8  W.  Barrett  President  International 

Technology  Underwiters,  Inc^ 
Richard  E.  Brackeen,  President  Commercial 

Titan  Systems.  Martin  Marietta 

Corporation; 
Leonard  Cormier,  President  Third 

Millennium,  Inc.  (MMI); 
Donald  A  Derman.  Management  Consultant; 
Jerry  Grey.  Publisher,  Aerospace  America, 

American  Institute  of  Aeronautics  and 

Astronautics; 
David  Grimes.  Chairman.  Transpace  Carriers, 

Inc.; 
George  A.  Koopman.  President  and  Chief 

Executive  Officer,  American  Rocket 

Company; 
John  Krimsky,  Jr.,  Deputy  Secretary  General, 

United  States  Olympic  Committee; 
Linda  A  Long.  President  Long  Consultants, 

Inc.; 
Adolph  Medica.  President  Space 

Transportation  Systems; 
George  Nesterczuk.  President  Nesterczuk  & 

Associates; 
Thomas  Pauken,  Vice  President  and 

Corporate  Counsel,  GARVON,  Inc.; 
Daniel  Ruskin.  Vice  President  Government 

Requirements,  Lockheed  Missiles; 
Jerome  Simonoff,  Vice  President  Citicorp 

Industrial  Credit,  Inc; 
Donald  (Deke)  Slayton,  President  Space 

Services,  Ina  and  former  astronaut 

This  meeting  is  open  to  the  interested 
public,  but  may  be  limited  to  the  space 
available.  Additional  information  may 
be  obtained  from  DOTs  Office  of 
Commercial  Space  Transportation, 
Room  10401,  400  Seventh  Street,  SW., 
Washington.  DC  20590.  Contact:  Ann  M. 
Linnertz,  telephone  202-366-5770. 

Issued  in  Washington,  DC,  on  April  28, 
1968. 
Courtney  A.  Stadd, 

Director,  Off  ice  of  Commercial  Space 
Transportation. 

(FR  Doc.  88-9872  Filed  5-3-68;  a-4S  am) 

MLUNO  COOE  4«10-62-«i 


Federal  Higiiway  Administration 

Environmental  Impact  Statement; 
Lewis/Greenup  Counties,  KY 

agency:  Federal  Highway 
Administration  (FHW  A),  DOT. 
action:  Notice  of  Intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Lewis/Greenup  Counties,  Kentuclcy. 
FOR  further  information  CONTACT: 
Mr.  Robert  E.  Johnson,  Division 
Administrate,  FHWA.  330  W. 


Broadway,  P.O.  Box  536,  Frankfort. 
Kentucky  40602-0536.  Phone  (502)  227- 
7321;  FTS  352-5468  or  Mr.  G.  F.  Hughes. 
Jr..  Director,  Division  of  Environmental 
Analysis,  Kentucky  Transportation 
Cabinet.  419  Arm  Street  l^ankfort, 
Kentucky  40622.  Phone  (502)  564-7250. 

SUPPLEMENTARY  INFORMATION:  The 

FHWA.  in  cooperation  with  the 
Kentucky  Transportation  Cabinet,  is 
preparing  an  enviroimiental  impact 
statement  in  Lewis/Greenup  Counties. 
The  proposed  improvement  provides  for 
the  construction  of  a  two-lane  facility  on 
new  location  from  Quincy  in  Lewis 
County  to  Greenup  Dam  in  Greenup 
County,  a  distance  of  approximately  16 
miles.  The  proposed  project  is  needed  to 
improve  frafHc  service  to  a  remote  area 
of  Kentucky,  reduce  fravel  time  and 
distance,  improve  highway  safety  and 
faster  economic  and  industrial 
development  The  facility  will  be  two 
lanes  initially  with  sufficient  right-of- 
way  for  four  lanes,  at  a  later  date. 

Possible  alternatives  under 
consideration  include  the  (1)  do-nothing. 
(2)  project  postponement  and  (3)  the 
build  alternative. 

The  build  alignment  begins  near  KY 
1021.  South  of  Quincy.  Lewis  County 
and  proceeds  in  a  southeasterly 
direction,  paralleling  KY  1021  for  more 
than  a  mile.  The  alignment  turns  to  the 
northeast  and  crosses  into  Greenup 
County.  At  this  point  the  alignment 
parallels  existing  KY  734  to  a  point  near 
Letitia.  The  alignment  tiuns  to  the  east 
crosses  Beauty  Ridge  to  Beechy  Creek 
and  continue?  to  Tygarts  Valley.  The 
aligiunent  crosses  Tygarts  Creek  before 
ending  at  US  23  and  the  Greenup  Dam 
Bridge,  a  distance  of  approximately  16 
miles. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  Public  meetings  will  be 
held  as  needed  to  receive  project  input 
and  inform  the  public  of  project 
development.  A  formal  public  hearing 
will  be  held  upon  approval  of  the  DEIS. 
Public  notice  will  be  given  of  the  time 
and  place  of  the  hearing.  The  draft  EIS 
will  be  available  for  public  and  agency 
review  and  conmient  prior  to  the  public 
hearing.  No  formal  scoping  meeting  is 
planned  at  this  time. 

It  is  estimated  that  the  draft  EIS  will 
be  available  for  public  review  in  August 
1888. 


Issued  on  April  22, 1968. 
Robert  B.  lohnaoii. 

Division  Administrator,  Frankfort,  Kentudty. 
[FR  Doc.  88-0807  FUed  S-3-88;  8:45  am) 

BMJJNQ  eOW  4t10-»-M 

VETERANS  ADMINISTRATION 
Agency  Form  Under  0MB  Review 

agency:  Veterans  Administration. 
action:  Notice. 

.  The  Veterans  Adminisfration  has 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The 
department  or  staff  office  issuing  the 
form.  (2)  the  title  of  the  form.  (3)  the 
agency  form  number,  if  applicable.  (4)  a 
description  of  the  need  and  its  use,  (5) 


how  often  the  form  must  be  filled  out  (6) 
who  will  be  required  or  asked  to  report 
(7)  an  estimate  of  the  number  of 
responses.  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  die 
form,  and  (9)  an  indication  of  whether 
section  3504(h)  of  Pub.  L  96-511  applies. 

addresses:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  John  Turner.  Department  of 
Veterans  Benefits  (203C),  Veterans 
Adminisfration,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  233- 
2744.  Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
the  VA's  OMB  Desk  Officer,  Joseph 
Lackey,  Office  of  Management  and 
Budget,  726  Jackson  Place,  NW.. 
Washington,  DC  20503,  (202)  395-7316. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  by  June  3, 1988. 

Dated:  April  27. 1988. 


By  direction  of  the  Administrator. 
Frank  E.  LaUey. 

Director,  Information  Management  and 
Statistics. 

Extension 

1.  Department  of  Veterans  Benefits. 

2.  Request  for  Information  to  Make 
Direct  Payment  to  Child  Reaching 
Majority. 

3.  VA  Form  Letter  21-863. 

4.  This  form  letter  is  issued  to  gather 
the  necessary  information  to  enable  the 
Veterans  Administration  to  determine  a 
child's  continued  eligibiUty  to  benefits 
and  eligibility  to  receive  direct  payment 
at  age  of  majority. 

5.  On  occasion. 

6.  Individuals  or  households. 

7.  22,600. 
a  3,767. 

9.  Not  applicable. 

[FR  Doc.  88-8887  FUed  5-3-88;  8:45  am) 
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Sunshine  Act  Meetings 


Fednal  Register 

Vol.  53,  No.  ae 

Wednesday.  Ua^  i.  MBS 


Ttiis  section  of  the  FEDERAL  REGISTS1 
contains  notices  of  nieolyigi  putiiihod 
under  ttte  "Government  in  tlw  Sunslme 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(«H3). 


FEDERAL  COHUMMMCATIONS I 

Cancellatim  of  Closed  Coranlsi 
Meeting.  Thnrsday.  April  28th  FoUawing 
Oral  Argament 

The  Federal  Conimuaications 
Commission  has  cancelled  the  close 
meeting  for  discussion  of  oral  argument 
in  Phase  I  of  the  iCHI-TV,  Los  Angeles. 
California  comparative  renewal 
proceeding  (Docket  Nos.  Ifl679-8(Q, 
previously  scheduled  to  be  held  on  April 
28. 1988  at  1919  M  Street  NW., 
Washington.  DC. 

Isaued-  April  29, 1988. 
Federal  Communications  Commission. 
H.  Walker  Feaster  m. 
Acting  Secretary. 
[PR  Ooc.  88-9995  Filed  5-2-88;  2.-02  pm] 

SIUJNQ  CODE  t712-01-«l 

FEDERAL  TRADE  COMMISSION 
"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  announcement:  53  FR,  April 
29, 1988,  Page  No.  15493. 


PREVIOUSLY  ANNOUMCCDTIHB  AND  DATE 
OF  THE  MEETINO:  10:00  aflL.  Friday.  April 
29.198a 


CHANGES  IN  THE  AttENOA.  The  Federal 

Trade  Commission  has  caaoeHed  it* 

previously  announced  open  meetiag  at 

which  it  was  to  discuss  Conaideration  of 

Notice  of  ftoposed  Rulemaking 

Initiating  Amendment  Prtweei&ig  for 

Funeral  Rule. 

Emily  H.  Rode. 

Secretary. 

[FR  Doc.  8e-«98S  Filed  5-2-88;  12:54  pm] 


INTERNATIONAL  TRADE  COMMISSION 

TIME  AND  date:  Thursday,  May  5, 1988 
at  10:00  a.m. 

PLACE:  Room  101,  500  E  Street,  SW. 

status:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  A^nda 

2.  Minutes 

3.  Ratifications 

4.  Petitions  and  Complaints 

5.  Inv.  731-TA-383  (Final)  (Certain  Bimetallic 

Cylinders  (from  Japan) — briefing  and 
vote. 

6.  Any  items  left  over  from  previous  agenda. 


CONTACT  PERSON  FOR  MORE 

IMFORMATMW:  Kennedi  R.  Masoa, 
Secretary,  (202]  252-1000. 
Kennedi  R.  Mason, 

Secretary. 
April  29. 1988. 

[FR  Dec.  e»-«827  Filed  &-2-88:  IftU  am] 


INTERNATIONAL  TRADE  COMMISSION 

TIME  AMD  date:  FHday.  May  6. 1988  at 
4:00  p.m. 

PLACE:  Room  101, 500  E  Street.  SW. 

STATUS:  Open  to  the  publia 

MATTERS  TO  BE  OONSWERED: 

1.  Inv.  731-TA-390  (P)  (Digital  Readout 
Systems  and  Subassemblies  from 
Japan] — briefing  and  vote. 

CONTACT  PERSON  FOR  MORE 

information:    Kenneth  R.  Mason. 
Secretary  (202]  252-1000. 

Kenneth  R.  Mason, 

Secretary. 
April  29, 1988. 

[FR  Doc.  88-9928  Filed  5-2-88;  10:12  am] 
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Environmental 
Protection  Agency 

40  CFR  Parts  152,  153,  156,  158,  and  162 
Pesticide  Registration  Procedures; 
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ENVIRONMEHTAL  PROTECTION 
AGENCY 

40  CFR  Parts  152, 153, 156, 158,  and 
162 

[OPP-30071C;  FRL-3266-9b] 

Pesticide  Registration  Procedurea; 
Pesticide  Beta  Requirements 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


SUtMMAMV:  This  rule  revises  procedures 
for  the  registration  of  pesticide  products 
under  section  3  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  The  rule  seU  out  in  Part 
152  which  products  are  considered  tq  be 
pesticides,  lists  exemptions,  and 
describes  the  procedures  for 
registration,  classiflcation,  cancellation, 
and  suspension.  This  document  also 
reorganizes  and  recodifies  existing 
regulations  for  comprehension, 
readability  and  easy  reference.  In 
addition,  this  rule  modifies  pesticide 
data  requirements  in  Part  158  to  revise 
product  chemistry  requirements,  to 
prescribe  the  format  of  data  submissions 
and  to  establish  criteria  under  which 
data  submitters  must  that  their 
submission  contains  information  of 
particular  interest  to  the  Agency.  This 
rule  finalizes  regulations  contained  in 
two  separate  proposals  in  the  Federal 
RegistMS  of  September  26. 1984  (49  FR 
37916)  and  October  3, 1985  (50  FR  40408). 
EFFECTIVE  DATE:  This  rule  will  become 
elective  after  60  days  of  continuous 
congressional  session  from  the  date  of 
promulgation  as  provided  in  FIFRA  sec. 
25(a)(4].  After  that  period  has  elapsed, 
the  Agency  will  issue  for  publication  in 
the  Federd  Register  a  notice  announcing 
the  effective  date  of  this  rule. 

FOR  FURTHER  INFORMATIOM  CONTACR 

By  mail: 

Jean  M.  Frane,  Registration  Division 
(TS-767C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St,  SW.,  Washington, 
DC  20460. 

Office  location  and  room  number  Rm. 
1114,  C:M#2,  1921  Jefferson  Davis  i 
Highway,  Arlington,  VA.  (703-5574 
0944). 

SUPPLEMENTARY  INFORMATION: 

I.  Organization  of  this  Preamble 

This  rule  Hnalizes  a  number  of 
different  proposals  or  portions  of 
proposals  and  covers  a  number  of 
disparate  topics.  Not  all  portions  of  the 
final  rule  are  addressed  in  the  preamble, 
only  those  for  which  the  Agency 
received  significant  comment  Except  as 


modified  by  this  preamble,  the 
preambles  of  EPA's  prior  proposals  are 
incorporated  in  this  document  by 
reference.  This  preamble  is  organized  as 
follows: 

L  Organization  of  this  preamble, 
n.  Background. 
UL  Defmitions. 

A.  Acute  LD-50. 

B.  Distribute  and  sell. 

IV.  Products  required  to  be  registered. 

V.  Exemptions. 

A.  Exemptions  under  FIFRA  sec.  25(b). 

B.  Contract  manufacturing. 

VI.  Registration  Procedures. 

A.  Amended  applications  not  requiring  fiiO 
review. 

B.  Separate  applications. 

C.  Content  of  applications. 
Vn.  Reregistration  procedures. 

VIII.  Agency  response  to  applications. 

A  Procedural  issues. 

B.  Conditional  registration. 

C  Denial  of  applications. 
DC  Undeliverable  mail. 

X.  Timeframes  for  use  of  labeling. 

XI.  Agency  actions  affecting  registration. 

XII.  Restricted  use  classiHcation. 

A.  Scope  of  classiRcation. 

B.  Criteria  for  classiflcation. 
Xin.  Label  Improvement  Program. 

XIV.  Intrastate  products. 

XV.  Devices 

XVI.  Determination  of  active  and  inert 
ingredients. 

XVH.  Coloration  and  discoloration. 

XVIII.  Format  of  data  submissions. 

A.  Format  requirements. 

B.  Confidential  business  information. 

XIX.  Flagging  criteria. 

A.  Need  for  flagging. 

B.  Scope  of  the  flagging  requirement 

C.  Toxicology  criteria. 

D.  Environmental  fate  and  ecological 
effects  criteria. 

E.  Procedural  and  miscellaneous.     « 

XX.  Product  chemistry  data  requirements. 

A.  Reorganization  of  Part  158. 

B.  Scope  and  applicability. 

C.  Definitions. 

D.  Product  composition  information. 

E.  Materials  used  in  producing  the  product 

F.  Production  of  formulation  process. 

G.  Discussion  of  formation  of  impurities. 
H.  Certification  of  limits. 

I.  Enforcement  analytical  method. 

].  Conforming  changes. 
XXL  Consolidated  Table  of  Contents  to  Part 

152. 
XXU.  Statutory  requirements. 
XXm.  Regulatory  requirements. 

A.  Executive  Order  12291. 

B.  Regulatory  Flexibility  Act. 

C.  Paperwork  Reduction  Act 

n.  Background 

In  the  Federal  Register  of  September 
26, 1984  (49  FR  37916),  the  EPA  issued  a 
proposal  to  modify  its  registration 
procedures  contained  in  40  CFR  Part 
162.  These  procedures  were  originally 
promulgated  in  1975  in  response  to 
amendments  to  FIFRA  in  1972,  and 
applied  to  a  broad  range  of  pesticide 


regulatory  actions  authorized  or  affected 
by  that  legislation,  including  pesticide 
registration  and  classification.  In 
succeeding  years,  as  additional  material 
was  added  to  Part  162,  it  grew  in  volume 
and  complexity. 

The  1984  proposal  was  the  first 
comprehensive  revision  of  the  1975 
regulations.  One  main  purpose  of  the 
revision  was  to  reorganize  the  material 
to  eliminate  overlapping,  redimdant,  or 
obsolete  requirements,  and  to  make 
them  clearer  and  more  useful  to 
applicants  and  registrants.  A  second 
objective  was  to  update  the 
requirements  to  conform  to  legislative 
changes  since  1975,  and  to  include 
policy  and  procedural  changes  that  had 
evolved  in  that  period.  The  Agency 
believes  that  the  final  rule  responds  to 
these  needs,  and  will  benefit  the 
Agency,  pesticide  producers,  and  the 
public  by  clearly  setting  out  pohcies  and 
procedures. 

In  the  Federal  Register  of  October  3, 
1985  (50  FR  40408),  the  Agency  issued  a 
proposal  to  establish  criteria  for  the 
"flagging"  by  registrants  or  applicants  of 
pesticide  data  they  submit  to  the 
Agency,  to  indicate  that  the  data  contain 
significant  information  concerning 
potential  adverse  effects.  The  proposal 
would  modify  existing  Part  158,  and  also 
parts  of  Part  152  as  proposed  in  1984. 
Comments  on  that  proposal  have  been 
considered  and  are  addressed  in  this 
document  Parts  158  and  152  as 
promulgated  today  contain  the  revisions 
proposed  on  October  3, 1985. 

The  regulations  adopted  here  are  an 
integral  part  of  a  larger  set  of 
regulations  addressing  pesticide 
regulatory  activities,  all  of  which  have 
been  organized  to  be  comprehensive 
and  complementary.  Individual  elements 
of  the  pesticide  regulatory  scheme  have 
been  segregated  and  are  presented  in 
separate  Parts  for  easy  understanding: 

1.  Part  152  sets  out  Federal  pesticide 
registration  procedures  in  their  entirety. 
Procedures  for  State  registration  of 
pesticides  under  FIFRA  sec.  24(c)  have 
been  retained  as  Part  162,  Subpart  D. 

2.  Part  153  contains  general  policies 
pertaining  to  registration  or  registered 
products,  but  distinct  from  the 
registration  process  itself.  Today's  final 
rule  promulgates  Subparts  G,  H  and  M 
of  Part  153,  concerning  (a)  declaration  of 
certain  ingredients  as  inert;  (b) 
coloration/discoloration  of  pesticide 
products;  and  (c)  devices.  Additional 
Subparts  A  and  D,  concerning, 
respectively,  pesticide  advertising  and 
reporting  of  adverse  effects  data  have 
been  proposed,  but  have  not  been  made 
final. 


3.  Part  154,  pramolgated  on  November 
27, 1965  (SO  FR  49015),  describes  the 
Agency's  Special  Review  process  in  its 
entirety. 

4.  Part  155,  promulgated  the  same  day 
(50  FR  49061),  discusses  the  public 
participation  procedures  associated 
wift  die  development  and  issuance  of 
Registration  Standards. 

5.  Part  156,  which  was  proposed  on 
September  26, 1984,  revises  labeling 
requirements  for  pesticides  and  devices, 
currentiy  located  in  §  162.10.  Today's 
rule  document  redesignates  {  162.10  as 

S  156.10,  retaining  current  requirements 
until  the  revised  rules  are  promulgated. 

6.  Part  157,  promulgated  on  June  11, 
1986  (51  FR  21286),  contains 
requirements  for  the  packaging  of 
pesticide  products,  currentiy  Ihnited  to 
child-resistant  packaging. 

7.  Part  158,  promulgated  on  October 
24, 1964  (40  FR  42881),  contains  data 
requirements  applicable  to  pesticide 
products. 

Each  of  these  addresses  a  single 
regulatory  topic,  process  or  function, 
and  can  be  used  independentiy  of  the 
ethers. 

In  response  to  its  1984  proposal,  the 
Agency  received  30  comments. 
Commenters  included  individual 
pesticide  producers,  trade  associations, 
luer  groups,  an  environmental  group, 
and  a  Federal  agency.  The  significant 
comments  are  addressed  in  Units  III 
through  XVni  and  XX  of  this  preamble. 
In  response  to  its  1985  proposal,  the 
Agency  received  10  comments.  These 
are  addressed  in  Unit  XIX  of  this 
preamble. 

,  As  part  of  its  1984  document  the 
Agency  proposed  to  establish  Part  157, 
containing  regulations  governing  child- 
resistant  packaging  requirements  for 
pesticides.  Readers  should  note  that  the 
Agency  has  separately  promulgated 
these  regulations  in  final  form,  in  the 
Federal  Kegistar  of  June  11, 1986  (51  FR 
21276).  Comments  pertaining  to  child- 
resistant  packaging  of  pesticides  have 
been  addressed  in  that  final  rule,  and 
are  not  repeated  here. 

UL  Definitions 

A.  Acute  LD-50 

The  Agency  proposed  definitions  for 
"acute  oral  LD  m,"  "acute  dermal  LDm," 
and  "acute  inhalation  LCm,"  which 
defined  these  values  as  "statistically 
derived  estimates"  of  the  single  dose  (or 
concentration)  that  would  cause 
mortality  to  SO  percent  of  the  test 
species.  Several  commenters  stated  that 
the  definitions  are  inconsistent  with  die 
Pesticide  Assessment  Guidelines,  in  that 
a  statisticaHy  derived  estimate  requires 
a  stiidy  using  4n«e  dosage  levels,  while 


the  Pesticide  Assessment  Guidelines 
permit  the  use  of  a  single  dosage  "limit 
test"  if  rl  shows  no  mortality.  "Hiey 
believe  that  the  proposed  definition 
precludes  the  use  of  the  limits  test. 

EPA  disagrees.  The  definitions  are 
exactly  the  same  as  those  contained  in 
the  Pesticide  Assessment  Guidelines 
themselves  and  are  correct  definitions 
for  the  terms.  The  use  ef  diese 
definitions  in  the  Guidelines  has  not 
raised  similar  concerns  among  data 
developers,  and  the  definitions  have  co- 
existed with  the  limits  tests  since  the 
Guidelines  were  issued.  Thus  the 
definitions  are  not  incompatible  widi  the 
Pesticide  Guidelines  or  the  limits  test. 

EPA  strongly  supports  the  use  of  the 
limits  test  in  defining  acute  toxicity 
limits,  because  its  single  dosage  regimen 
can  stgnificandy  reduce  the  number  of 
test  animals  used.  EPA  also  attempts  to 
evaluate  pesticides  using  data  fitim 
structurany  similar  chemicals  when 
appropriate,  ff  classic  acute  toxicity 
studies  are  nonetheless  required,  the 
Agency  encourages  maximum  utilization 
of  the  testing  to  evaluate  multiple  toxic 
endpoints  rather  than  just  simple 
lediality.  The  LD50s  and  LCSOs  derived 
from  standard  acute  toxicity  testing  are 
used  not  only  as  indicators  of  acute 
toxicity  (for  purposes  of  labeling  the 
product),  but  also  serve  as  rangefinding 
levels  for  use  in  subchronic  studies  and 
chronic  studies  that  follow. 

B.  Distribute  and  Sell 

Seven  commenters  expressed  concern 
at  the  definition  of  "distribute  and  sell" 
in  S  152.3(j).  In  addition  to  the  statutory 
language  concerning  distribution  and 
sale,  the  definition  deemed  distribution 
to  have  occurred  either  when  a  finished 
product  was  both  packaged  and  labeled 
in  the  manner  in  which  it  would  be 
shipped  or  when  it  was  stored  in  an  area 
where  sudi  finished  products  are  stored. 
The  Agency's  intent  was  to  incorporate 
the  current  definition  of  "released  for 
shipment"  as  part  of  the  definition  of 
"distribute  and  sell."  The  term  "released 
for  shipment"  is  used  in  FIFRA  sec.  9  to 
define  when  a  product  may  be  inspected 
for  compliance  purposes. 

According  to  industry  commenters, 
the  Agency's  proposed  inclusion  of  the 
criteria  for  "released  for  shipment" 
would  create  problems  for  the  industry 
if  it  were  used  to  determine  whether  a 
product  has  been  introduced  into 
commerce  and  thus  can  be  found  in 
violation  of  FIFRA.  All  commenters 
expressed  concern  that  products  which 
a  registrant  has  not  decided  to  "release 
for  shipment"  may  meet  the  definition  of 
"distribute  or  spU"  According  to 
commenters,  the  term  "release  for 
shipment"  does  not  describe  an 


identifiable  and  uniformly  enforceable 
point  in  the  distribution  chain  of  a 
product.  The  commenters  said  that 
whether  an  individual  product  has  been 
released  for  shipment  depends  on  the 
policies  of  the  producer  involved,  i.e.. 
that  a  product  has  been  released  for 
shipment  when  the  producer  intends 
that  it  be  shipped.  Unless  the  producer 
admits  that  the  product  has  been 
released  for  shipment  they  suggest  the 
product  cannot  be  inspected  fcH- 
compliance  purposes,  and  therefore 
cannot  be  found  in  violation  of  FIFRA. 

Moreover,  commenters  claim,  the 
proposed  definition  runs  counter  to 
production  and  storage  practices 
commonly  used  in  the  industry.  Finished 
products  that  have  been  released  for 
shipment  are  commonly  stored  with 
other  products  which  are  "on  hold"  for 
one  reason  or  another.  They  state  that  a 
finished  product  may  be  in  both 
"released  for  shipment"  and  not 
"released  for  shipment"  status,  and 
claim  that  the  proposed  definition  does 
not  recognize  this  distinction. 
Commenters  feared  that,  if  the  definition 
were  adopted,  products  that  are  on  hold 
might  frequenUy  be  deemed  to  have 
been  distributed  and  sold. 

EPA  disagrees  with  the  statements  of 
commenters  that  there  can  be,  or  should 
be,  a  distinction  made  between  products 
that  have  been  released  for  shipment 
and  those  that  have  been  deemed  to  be 
distributed  or  sold.  A  product  that  has 
been  released  for  shipment  by  its 
producer  is  considered  to  have  been 
distributed  or  sold  as  defined  in  the  Act 
(which  includes  holding  for  sale).  A 
producer  cannot  reasonably  assert  that 
two  batches  of  registered  product 
identical  in  packaging  and  labeling  and 
located  in  the  same  area  of  a  warehouse 
or  producing  establishment,  are  different 
merely  because  one  allegedly  has  been 
released  for  shipment  and  another  has 
not.  The  Agency,  in  inspecting  for 
compliance,  will  assume  that  a  product 
that  is  packaged,  labeled,  and  stored  in 
an  area  where  finished  products  are 
normally  stored  has  been  released  for 
shipment. 

The  Agency  would  be  severely 
hampered  in  its  ability  to  enforce 
compliance  if  products  released  for 
shipment  were  not  considered  to  have 
been  distributed  and  sold,  since 
violations  of  the  Act  depend  on 
"distribution  and  sale"  and  not  upon 
"release  for  shipment."  Carried  to  its 
practical  conclusion,  if  a  product  that 
had  been  released  for  shipment,  and 
therefore  could  be  inspected  under 
FIFRA  sec.  9,  were  to  be  found  in 
violation,  the  Agency  could  not  take 
enforcement  action  until  the  product  had 
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actually  been  distributed  and  sold.  If 
inspection  of  products  released  fat   | 
shipment  could  not  lead  directly  to   | 
enforcement  action,  but  must  await 
some  further  point  at  which  it  had  been 
"distributed  and  sold,"  the  A^ncy's 
enforcement  efforts  would  be  thwarted. 

Consequently,  in  the  fmal  rule,  the 
Agency  has  included  the  term  "released 
for  shipment"  in  the  deHnition  of 
"distribute  and  selL" 

The  Agency  also  considered  defining 
the  term  "channels  of  trade,"  which  has 
been  used  in  past  Agency  documents 
(without  definition)  as  an  informal 
synonym  for  the  Utany  of  terms  in 
FIFRA  sec.  12  comprising  "distribute 
and  sell"  EPA  considers  the  two  terms 
synonymous:  a  product  that  is  being 
distributed  and  sold  by  any  person  is  in 
channels  of  trade,  and  vice  versa.  It  is 
therefore  unnecessary  to  define 
"channels  of  trade"  separately. 
Moreover,  the  Agency  does  not  expect 
to  use  the  term  in  future  regulatory 
documents,  but  will  rather  specify  the 
categories  of  persons  who  are  prohibited 
from  distributing  or  selling  a  product 
Thus,  the  registrant  may  be  prohibited 
from  distributing  or  selling  after  a     | 
certain  date,  while  other  persons  (e.^. 
retailers]  may  be  prohibited  from 
distributing  or  selling  after  a  second 
date. 

IV.  Products  Required  To  Be  Registerad 

The  Agency  proposed  to  clarify  its 
interpretation  of  what  constitutes  a 
pesticide,  for  purposes  of  compliance 
with  the  registration  requirement  of 
FIFRA  sec.  3.  Section  152.15  proposed  to 
add  new  language  stating  that  a        \ 
substance  may  be  intended  for  a       [ 
pesticidal  purpose  (and  therefore 
required  to  be  registered)  if  any  of  a 
number  of  tests  are  met.  The  first  of 
these  is  whether  advertising  or  product 
labeling  claims,  implicitly  or  explicitly, 
that  the  product  is  a  pesticide.  This  is 
the  principal  test  contained  in  current 
regiilations.  No  comments  were  received 
on  this  test,  and  it  has  been  adopted  as 
proposed. 

EPA  also  proposed  to  treat  as  a 
pesticide  any  substance  which  has  no 
significant  conunercially  valuable  use 
o^er  than  a  pesticidal  one.  One        | 
conunenter  objected  that  the  term     | 
"significant  commercially  valuable  use" 
is  judgmental.  EPA  acknowledges  that  a 
certain  degree  of  judgment  must  be 
exercised  in  deciding  whether  a 
substance  meets  this  definition.  On  the 
other  hand,  the  Agency  believes  that  a 
large  percentage,  if  not  the  majority,  of 
pestidde  active  ingredients  are  cleaiiy 
identifiable  either  as  pesticides  or  as 
multi-purpose  substances,  and  that  the 
Agency  will  rarely  be  compelled  to  use 


this  criterion  alone  to  judge  whether  a 
substance  is  a  pesticide.  The  Agency 
has  in  the  past  focused  its  enforcement 
efforts  on  individual  product  claims,  and 
EPA  intends  to  continue  this  focus.  - 

The  Agency  further  proposed,  as  a 
third  criterion,  that  if  a  person  knows,  or 
should  reasonably  know,  that  he  is 
selling  a  product  for  a  pesticidal  purpose 
(even  though  the  product  itself  bears  no 
pesticidal  claims),  the  product  should  be 
a  pesticide  subject  to  the  registration 
requirement.  This  criterion  would  apply 
primarily  to  products  which  are 
currently  not  registered  as  pesticides 
(for  example,  multi-purpose  substances 
having  pesticide  uses,  but  for  which  a 
particular  product  bears  no  pesticidal 
claims.) 

Nine  persons  conunented  upon  this 
provision.  Several  expressed  concern 
that  the  language  was  imputing 
knowledge  of  pesticidal  use  and 
responsibility  to  manufacturers  who 
have  no  control  over  their  distributors 
and  customers.  This  burden,  they  state, 
is  unreasonable.  Other  commenters, 
while  not  objecting  to  the  criterion  per 
se,  requested  that  the  Agency  clarify  its 
intent  and  sought  reassurance  that  the 
criterion  would  be  used  for  enforcement 
against  the  person  making  the  claim  and 
not  against  the  producer.  Some 
suggested  that  simply  deleting  the  word 
"reasonably"  fit>m  the  criterion  would 
resolve  the  problem  satisfactorily.  In 
general,  conunenters  believed  that 
definition  was  too  broad  and  inclusive. 

In  response,  the  Agency  has  clarified 
the  definition  by  replacing  the 
"reasonable"  knowledge  terminology 
with  language  concerning  "actual  or 
constructive"  knowledge  of  pesticidal 
use.  Actual  or  constructive  knowledge 
will  be  gauged  as  objectively  as 
possible.  The  Agency  issued  in  the 
Federal  Register  of  March  25, 1987  (52 
FR  9504)  a  proposal  concerning 
establishment  registration,  which  uses 
the  same  terminology  to  describe  when 
a  pesticide  producer  must  register  his 
producing  establishment.  In  that 
document  the  Agency  described  the 
criteria  that  it  would  consider  in 
determining  actual  or  constructive 
knowledge.  These  included  promotional 
claims  and  advertising,  common 
knowledge  of  the  general  business  of  the 
person  to  whom  the  substance  is  sold, 
and  the  commercial  distance  from  a 
producer  to  a  formulator.  The  same 
principles  will  guide  the  Agency  in 
applying  the  "actual  or  constructive 
knowledge"  test  of  pesticide  for 
purposes  of  registration. 

llie  Agency  believes  the  fears  of  the 
commenters  concerning  "upstream 
penalties"  are  unfounded.  The  Agency 
does  not  intend  to  impose  penalties 


upon  the  producer  of  a  non-pesticide 
product  if.  without  his  knowledge,  a 
pesticidal  claim  is  made  for  the  product 
by  someone  else.  EPA  agrees  that  it 
would  be  unreasonable  to  require 
registration  of  a  product  whose  primary 
uses  are  non-pesticidal  merely  because 
a  retailer  sold  the  product  as  a  pesticide. 
On  the  other  hand,  EPA  believes  that  a 
producer  who  sells  a  product  with  full 
knowledge  of  its  intended  pesticidal  use 
should  be  held  responsible  for  its 
registration.  This  situation  might  apply, 
for  example,  when  a  producer  sells  what 
would  ordinarily  be  considered  a  basic 
chemical  to  a  user  whose  only  purpose 
in  acquiring  such  a  chemical  would  be  to 
use  it  as  a  pesticide.  If  the  seller  of  the 
product  is  aware  of  the  nature  of  his 
customer's  business,  EPA  may  consider 
him  to  be  selling  a  product  for  a 
pesticidal  purpose.  EPA  acknowledges 
that  application  of  this  criterion  for 
enforcement  purposes  will  require 
subjective  judgment 

The  second  and  third  criteria  both  are 
intended  to  address  longstanding 
enforcement  problems  in  which  neither 
labeling  nor  advertising  clearly  states  or 
implies  that  the  product  is  a  pesticide, 
but  the  product  is  sold  under 
circumstances  in  which  it  is  clear  that 
the  product  is  intended  for  a  pesticidal 
purpose.  For  example,  if  the  ingredients 
of  a  well-known  wood  preservative 
mixture  are  offered  for  sale  (without 
pesticidal  claims]  in  a  trade  magazine 
aimed  primarily  at  wood  processors  and 
there  is  no  other  apparent  reason  for 
wood  processors  to  be  interested  in  the 
ingredients,  it  would  not  be 
unreasonable  to  regard  the  products  as 
pesticides. 

V.  Exemptions 

A.  Exemptions  under  FIFRA  Sec  25(b) 

Sections  152.20  and  152.25  describe 
exemptions  based  on  FIFRA  sec.  25(b] 
for,  respectively,  products  adequately 
regulated  bj^  another  Federal  agency 
and  products  of  a  character  not 
requiring  FIFRA  regulation. 

One  conunenter  suggested  that  the 
exemption  for  pheromones  in  S  152.25(a) 
be  expanded  to  include  pheromones 
other  than  those  produced  by  an 
arthropod.  Paragraph  (a)(1)  of  that 
section  defines  a  pheromone  as  a 
compound  produced  by  arthropods.  The' 
Agency  declines  to  adopt  the 
commenter's  suggestion.  The  Agency  is 
not  aware  that  pheromones  produced  by 
other  animals  are  registered  with  the 
Agency.  EPA  was  able  to  exempt 
arthropod  pheromones  based  on 
information  it  possessed  in  its  files  on 
such  products.  Although  the  Agency 


may  choose  to  exempt  such  pheromones 
in  die  future  (and  would  probably  adopt 
the  commenter's  suggestion  concerning 
revision  of  die  defimtion  if  it  does  so),  it 
does  not  choose  to  do  so  prospectively 
in  the  absence  of  information 
concerning  their  characteristics  and 
effects. 

Two  commenters  requested  that  an 
additional  exemption  be  added  to 
§152.25  for  preservatives  used  in  "non- 
FDA  regulated  products,"  when  used  at 
levels  consistent  with  Food  and  Drug 
clearances  for  drugs  and  cosmetics.  The 
commenters  stated  that  exemption 
would  make  available  a  greater  variety 
of  preservatives  for  use  in  household 
products. 

It  is  not  clear  to  the  Agency  what 
exemption  is  being  proposed  or  for  what 
preservatives.  It  appears  that  the 
commenters'  concern  is  that  the 
availability  of  preservatives  for  use  in 
CQnstuner  products  is  limited  because 
such  preservatives  are  required  to  be 
registered  as  pesticides,  lie  implication 
is  that  producers  of  some  preservatives 
suitable  for  use  in  these  products  aj% 
unwilling  to  undertake  the  registration 
process  for  what  is  presumably  a  limited 
maricet  The  conunenter  further  suggests 
that  if  FDA-regulated  preservatives 
were  not  required  to  bie  regulated  under 
FIFRA,  producers  of  preservative 
products  would  make  more  of  them 
available. 

Although  the  commenters'  suggestion 
may  have  merit  in  certain  situations,  it 
is  not  specific  enouj^  for  the  Agency  to 
act  on  in  this  final  rule.  The  commenters 
provided  proposed  language  for  an 
exemption,  but  it  was  woided  so 
broadly  and  ambiguously  that  EPA 
cannot  properly  evaluate  it.  No  specific 
preservatives  were  mentioned,  only 
those  "used  by  the  cosmetic  and  drug 
industry."  Moreover,  no  levels  or  limits 
were  indicated  or  even  referred  to:  the 
proposed  language  simply  stated  "in 
amounts  consistent  with  those  "used  in 
FDA  regulated  products.' "  EPA  would 
be  willing  to  entertain  proposals  for 
exemption  of  specific  preservatives  at 
specific  levels,  but  is  not  willing  to  grant 
the  blanket  exemption  suggested  by  the 
commenters. 

In  §  152.20(a)(3)  of  Uie  final  rule,  die 
A^ncy  has  made  a  minor  technical 
change.  That  section  provides  an 
exemption  fivm  FIFRA  requirements  for 
certain  types  of  living  organisms,  except 
as  provided.  The  list  of  exceptions 
(organisms  that  are  not  exempt)  has 
been  modified  to  use  current 
terminology.  The  Agency  is  currenUy 
reviewing  this  exemption  and  i>s 
implications  fai  ll^t  of  recent  advances 
m  biotechnology.  If  changes  in  the 
exemption  or  new  policies  evolve  from 


the  Agency's  review,  this  section  may  be 
modified  after  notice  and  comment 

B.  Contract  Manufacturing 

The  Agency  proposed  two  changes 
affecting  current  contract  manfacturing 
provisions.  First  the  Agency  proposed 
to  revise  the  definition  of  "operated  by 
the  same  producer"  in  S  152.3(q).  This 
definition  is  the  key  to  an  exemption 
bom  registration  provided  by  the  statute 
in  FIFRA  sec  3(b).  The  Agency 
proposed  to  limit  this  definition  to  its 
clear  statutory  meaning,  which  would 
exclude  from  the  definition  contractual 
arrangements  between  different 
companies.  The  modified  definition 
would  include  only  facilities  owned  or 
leased  by  a  single  company. 

At  the  same  time,  the  Agiency 
proposed  to  continue  cm  exemption  for 
certain  contract  manufacturing  by 
specifically  including  contractual 
agreements  in  9  152.30,  which  exempts 
certain  types  of  transfers  from 
registration.  EPA  proposed  to  exempt 
fixjm  registration  certain  transfers  of 
pesticide  for  the  purpose  of  processing, 
packaging,  or  labeling,  provided,  among 
other  things,  that  the  transferor  was  the 
owner  of  die  transferred  pesticide  and 
the  registrant  of  the  final  product 
distributed  or  sold. 

Thirteen  commenters  commented 
upon  the  two  proposed  sections. 
Although  some  addressed  the 
definitional  change  and  others  the 
exemption,  all  expressed  similar 
concerns.  Commenters  stated  that  when 
considered  together,  the  definitional 
change  and  the  revised  exemption 
provision  would  preclude  the  contract 
manufacturing  operations  that  are 
extensively  relied  upon  by  producers. 
Commenters  stated  that  many 
registrants  contract  out  their  entire 
production  operation,  including 
production,  packaging  and  labeling;  they 
may  also  contract  out  certain 
distribution  by  means  of  a  supplemental 
registration  (see  S  152.132).  The  reasons 
cited  for  such  extensive  contracting 
operations  are  varied.  For  small 
companies  not  having  a  production 
facility,  contracting  may  be  the  only 
way  to  distribute  and  sell  a  pesticide; 
for  large  companies,  temporary 
contractual  arrangements  afford 
flexibility  in  producing  a  product  while 
the  registrant  determines  whether  the 
mariceting  of  a  product  warrants 
construction  of  a  dedicated  production 
facility. 

These  practices  have  been  possible  in 
the  past  despite  the  language  of  the 
statute  (uid  regulations,  because  of  an 
exercise  61  prosecutorial  discretion  by 
EPA.  The  A^ncy  announced  that  it 
would  not  regard  as  an  actionable 


violation  of  FIFRA  die  transfer  of  an 
unregistered  pesticide  pursuant  to  a 
contract,  providing  that  the  transferor 
would  supply  the  pesticide  in  question 
to  no  one  in  the  United  States  except  the 
transferee  contracting  party.  However, 
for  reasons  described  in  this  unit  of  the 
preamble,  EPA  has  determined  that  it 
will  not  continue  this  enforcement 
policy. 

A  common  arrangement  has  been  for 
a  contractor  who  is  formulating  the 
product  for  the  registrant  to  obtain 
quantities  of  an  unregistered  technical 
grade  active  ingredient  bom  a  producer 
other  than  the  registrant.  The  registrant 
of  the  formulated  product  is  not  the 
owner  of  the  transferred  technical 
material,  as  required  by  proposed 
§  152.30,  nor  is  the  formulating  process 
carried  out  in  a  facility  "operated  by  the 
same  producer"  within  the  meaning  of 
the  proposed  definition.  Consequendy, 
under  the  proposed  rule,  the  transfer  of 
that  technical  chemical  to  the  contract 
formidator  would  be  in  violation  of  the 
Act  unless  the  technical  chemical  is  a 
registered  pesticide  product. 

In  general,  commenters  asserted  that 
the  proposed  changes  would  have  the 
effect  of  eliminating  the  current  contract 
manufacturing  system,  and  would  be 
burdensome  to  formulators,  who  rely  on 
contract  manufacturing.  They  believed 
EPA  should  reinstate  the  definition  to 
provide  that  contractual  relationships  be 
deemed  to  be  "operated  by  the  same 
producer"  and  that  S  152.30  should  be 
modified  to  accommodate  industry 
contracting  practices.  In  short,  they 
objected  to  the  proposed  revision  and 
urged  that  the  current  provisions  be 
restored.  The  Agency  has  considered  the 
comments,  but  has  decided  to  retain  the 
definition  change  and  the  exemption 
provided  by  5  152.30  (the  language  of 
that  section  has  been  modified, 
however,  as  explained  in  this  preamble 
unit). 

The  commenters  are  correct  in  their 
analysis  of  the  effect  of  the  proposed 
change;  as  stated  in  the  preamble  to  the 
proposal  "[tjhe  practical  effect  would 
be  that  a  product  would  have  to  be 
registered  prior  to  any  transfer 
representiiig  a  sale  or  change  in 
ownership."  It  was  the  Agency's 
intention  to  require  that  pesticides  be 
registered  before  they  are  sold  or 
transferred  from  one  person  to  another, 
even  for  further  formulation  under 
contract.  The  final  rule  will  not  preclude 
contract  manufacturing,  but  vtrill  limit 
the  use  of  unregistered  pesticides  in 
contract  manufacturing. 

The  Agency  has  cogent  reasons  for  its 
decision  to  require  the  registration  of  all 
technical  products.  First  die  Agency 
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does  IKK  DnWVft  ttlM  \jOIIJM8S  iineQoBQ 

toe  exeoipviQn  bvb  mf^^Buiou  te 
FintA  ••&  1(b)  tftte  SB  fefsad^ 
dcftaed.  A  ulialghtfamid  lea&ig  of 
FVKA  Mc.  9(b)  nnealB.  durt  (he 
exesqitioD  it  pnwldw  ahould  be  Bmited 
as  (he  Afleacy  M  doing. 

Seooad.  BPA  is  eoBflemed  aboitf  die 
lack  of  nguiatioa  of  te  lav§e  vafanM  of 
unregistered  pesticides  that  it  believe* 
are  being  tienaffsiied  Ite  pievioos 
exemptioa  pcnoittBd  an  amuanliflsd 
volume  of  onregnlated  distribulioa  and 
sale  Qipcalicidea.  I^aticide  pndnctfon 
reports  adnitted  imder  FffRA  sac.  7 
indode  mniMrous  pestiddca  havmg  a 
large  piodnctian  of  end  nee  ptodacts 
widi  no  oocreapondiag  reported 
producliaa  of  a  tprhniml  grade  active 
ingradieat  BPA  bebavea  &at  the  pokey 
which  aUaar  ed  prodBcets  of  twiheiiral 
grade  active  ingadient  te  dishlbrti  aad 
sell  product  ander  the  wiahrrllsofa 
"sole  tnmaievee"  conttaot  accounts  te 
much  of  (his  discrepaaey. 

The  aale  and  dieMbatioB  of 
unre^stered  protha^ls  is  eoatiaiy  la  die 
Agency's  mandate  to  protect  hiaMB 
health  and  the  eavirooment.  laavas  laige 
gaps  ia  tha  Ageocy's  kaoadedge  aboat 
and  oootral  of  sach  pesticides,  creates 
competMivs  iaaqoitiaB  aauiag  siaiilay 
pnxhaits  ia  the  laafketplace,  and 
undaxBmes  the  efCorts  af  produceca  of 
registered  praducts  to  comply  with 
FIFRA. 

FIFRA  provides  a  comprehensive 
regulatoiy  scheaie  coverii^all  pesticide 
products.  Registration  is  the  priacipal 
means  of  ensuiiog  that  a  product  is 
brought  under  the  FIFRA  regulatory 
scheme.  The  registrant  must 
denMUistrate  to  the  Agency's  satisfaction 
that  the  product  aieels  the  statutory 
criteria  tot  registration  with  respect  to 
composition.  labeBng,  and  lack  of 
unreasonable  adverse  effects.  The 
registrant  must  take  responsibility  fcv 
quality  nmtrol  of  the  product's 
composition  and  for  adequate  labeling 
describing  the  product,  its  haiaeds  and 
uses.  He  must  submit  or  cite  data 
concerning  the  pesticide's  iapact  on 
man  and  the  enviranment.  aad  most 
assume  obligations  required  by  section 
3(c)(1)(D)  with  respect  to  data 
compensation.  Once  registered,  a 
registrant  is  required  under  FIFIA  sec. 
6(a)(2)  to  report  to  EPA  any  fadaal 
information  concerning  the 
unreasonable  adscase  effects  cf  the  ' 
pesticide  on  the  environment.  A  person 
selling  an  unregistered  product  has  not 
ccMnpUed,  and  is  under  no  obligation  to 
comply,  with  any  of  these  requirements. 

The  producer  of  e  pesticidal  active 
ingre<fieat  is  more  Bkety  to  beeoaie  ; 
awara<rfceitahi  type*  of  sec.  e(a)(Sy 
inf ofmathn  than  a  fowaulator  vdie  boys 


flie  active  tngredfenL  Sr A  is 
increasiBi^  concemeo  about  the 
presence  of  potaotiaUy  texk  ia^MBJtles 
in  pesticides,  and  is  takiqg  steps  to 
redooe  tha  levels  of  such  faapinMes.  Par 
instance.  EPA  has  recent^  requhad  die 
reducHon  of  DDT  faapnrity  krvds  hi 
products  containipg  tachnical  Acofbi. 
EPA  can  aiore  effectively  raqalre  and 
monitor  campBance  wtth  sudi  a 
directive  tf  the  active  iqpadient  is 
registered  before  being  Astrlbutad  and 
sold:  it  would  have  great  difficutty  in 
ascertaining  compliance  for  similar 
products  that  are  not  reg^ared  by  the 
ingredienf  s  producer.  Ia  a  sttaatJoa  such 
as  this,  where  the  Agency  has  conoens 
about  die  comporition  of  a  technical 
grade  active  ingredient,  the  Agency 
cannot  address  its  concerns  by  dealing 
only  with  fonnulators,  who  may  not  be 
aware  <A  the  impurities  of  the  tadhaical 
they  purchase.  DistrfluillOB  and  sale  of 
unregistered  products  thus  serious^ 
impairs  the  Agency's  ability  to  promote 
the  development  c^  safer  pesticides. 

By  reqnhhig  registration  of  aQ 
products,  EPA  also  gains  the  efficient^ 
of  deding  witt  fewer  companies  la 
matters  ooncemlsig  safety  of  active 
ingrecfients  or  their  impurities.  Rather 
than  having  to  ooncem  itself  with  a 
large  Bumber  of  fonnulators  who  buy 
and  use  unregistered  technical 
pesticides,  die  Agency  can  focus  on  the 
producers  of  the  technicals,  who  are 
both  more  knowledgeable  about  the 
chemicals  and  sipiificaBtly  fewer  in 
number.  Res^stratioo  of  diese  products 
also  will  re&ice  the  potential  for  a 

registrant  to  abuse  the  data  

compensation  adiemennder  FIFRA  sec. 
3(c)(1)(D)  and  3((4(2XD}  by  statuqg  in  its 
registration  appHcation  that  It  will 
purchase  a  la^steied  product,  and  then 
instead  asiqa  an  unreg^ered  product  as 
the  source  <n  die  active  iqsredient 

Commenters  who  feared  diat 
limitation  of  the  contract  manufactiuing 
exempliaB  faom  reysttatiaa  would 
increase  costs  or  be  burdensome 
apparently  base  their  condaslon  oa  the 
data  compensation  inqdications  of 
requinag  r^g^tratioa  of  technical 
produda.  IdeaQy.  of  coarse,  data  costs 
to  the  registrant  eidier  would  be 
included  in  the  purchase  of  a  rejpstered 
product  or  would  arise  aader  FIFRA  sec. 
3(c)(1)(D)  because  of  the  use  of  an 
unregistered  product  However,  unlfl  all 
pnx^cts  are  raqidred  to  be  regiatoad  or 
reregistered,  die  real  world  situation 
may  be  that  use  of  an  unregistered 
product  is  less  cosdy. 

If  all  produots  must  first  be  ragistered. 
the  burden  of  data  generatian  and 
compensation  wiH  tend  to  ritAfroia 
formulatars  to  technical  ptudatars.  In 
turn,  tins  wfll  foster  a  more  oompetltlve 


oiarhel  In  which  nmA  r^gnlatoiy 
requirements  are  not  a  significant 
iidlueuce  on  or  detennhsant  of  cost 
duiarentiaL 

Accordhigjy.  in  dia  fiaalade.  1 152^S 
requires  die  raglattafion  of  aB  paatiddes. 
including  products  intended  for 
formulatiag  use.  SactioB  iSZ^a) 
contains  the  aUtalpiy  avampfian 
provided  by  FIFRA  sa&  30>)  for  pradaets 
moving  betwaea  estahlishsBflota 
operated  by  the  same  producer. 

Jn  addittoik  a  specific  exaaiptioo  ia 
needed  ta  addwas  t 


registered  ptodacta)  I 

operated  by  different  producers. '. 

Agency  doaa  ■at  Ml—d  to  hrttifanj  wUh 

or  cartail  ia  aqr  way  aaah  ooataad 

manufaolBfiag  piaclfcaa  seliad  opoa  by 

registrants.  J  ~ 

byaaatiaaofi 

inve 

packagiag.  Old  kbaMBg.  Since 

iatenaadiate  pfodada  (vatyiag  in 

coavoHtiea,  paekagtag,  ar  labeliag  from 

die  tachaioal  ar  iMd  pradaet  dwt  is 


'  ta  acoamplish  diis,  a  qracffic 
exenqittoB  iraai  itm  rogtsCratkin 
reqaiMaeirt  ia  Beaded.  Section  lS2.S0(b) 
therefore  cootaias  an  anaaimtion 
allowing  traasfsraf  what  todbilcany  mn 
unregistered  pesdddes  fm  contract 
maaandars  andpaduigingby 
estaoBfliiBisnvs  oparaveo  oy  oineTani 
prodaccta.  As  laag  as  vw  pioducis  used 
are  re^stevea.  me  wwai  prooacf  is 
registereo.  ana  tlia  tiansfeRao 
intermediate  predncta  are  properly 
labeled,  (he  Agency  Is  eonfident  thet 
adequate  anviroBiiieBtal  ana  ragnlatory 
safegaarda  are  in  place. 

The  Agency  has  already  taken  steps 
to  begin  the  process  of  regulating  more 
dosc^  pesdddes  used  in  contract 
manufacturing.  EPA  issued  a  notice  (PR 
Notice  87-7,  June  3. 1987)  revokiag  the 
previously-mentioned  eidercement 
policy  statraient  and  requiriag  that 
applications  for  currendy  anregiatered 
teduiical  pesdddes  be  submitted  by 
September  30, 1987.  As  of  the  effective 
date  of  this  rule,  the  tensfer  of 
unregistered  peadddas  (excqit  as 
provided  fey  1 1S2J(9  wdl  be  a  violation 
of  FIFRA  sec  12(a)(1)(A). 

VL  Sai^Blradan  ftecadnrea 

A.  Amaadtd  Affttioatiaiit  Not  Raquuiag 
FuUReview 

Tha  Agency  proposed  in  1 152.42  to 
define  catagoles  of  amendments  to 
reglstratlaD  that  (Bd  notieqalra  review 
or  approval  prior  to  implementation. 
Section  lS2.42(b)tl)  listed  amendments 


to  registraticBi  that  could  be 
accomplished  simply  by  notification  to 
the  A^ncy,  and  implemented 
immediately  after  notice  was  given. 
Section  152.42(b)(2)  Bated  amendments 
that  could  be  made  without  notice  to  the 
Agency. 

The  Agency  proposed  that  certain 
relatively  routine  amendments  to 
registration  be  subject  only  to  a 
notification  requirement,  and  that  othen 
of  even  lesser  significance  be  permitted 
without  notification  to  the  Agency.  Of 
the  10  commenten  on  this  proposal,  7 
supported  the  concept  that  not  aU 
amendments  require  the  same  level  of 
scrutiny  by  the  Agency,  and  that  some 
can  be  discretionary  with  the  registrant 

Several  commenters  proposed  that 
additional  types  of  labeling  amendments 
would  be  suitable  for  indusion  in  the 
"no  apiMoval"  category  in 
§  152.42(b)(l)(ii)  or  die  "no  notification" 
category  in  { 152.42(b)(2). 

Two  commentera  suggested  that 
changes  in  label  format  consistent  with 
Part  156  should  require  no  notification, 
noting  that  the  language  is  already 
approved  by  EPA.  EPA  agrees  that  the 
Agency  need  not  review  each  format 
change  that  is  consistent  with  Part  156. 
provided  that  the  language  of  the  label 
does  not  change.  Accon&igly, 
paragraph  (b)(2)  has  been  revised  to 
specify  that  duuoges  in  label  format  for 
consistency  may  be  made  at  the 
discretion  of  the  registrant 

One  of  those  commenten  stated  that 
advertising  claims  are  often  placed  on 
labels.  Although  EPA  does  not  prohibit 
advertising  on  pestidde  labels,  it 
cautions  that  advertising  must  not  differ 
or  detrad  from  the  approved  label,  and 
that  it  may  not  obliterate  or  obscure  the 
required  label  language. 

Two  other  commenten  suggested  that 
paragraph  (b)(2)  be  revised  to  require 
only  notification  when  a  company 
wishes  to  market  an  already-registered 
product  as  two  products,  each  bearing  a 
subset  of  approved  use.  Moreover,  the 
commenten  suggested  that  label  claims 
be  permitted  to  be  transferred  between 
registrations  of  the  same  formulation. 
Although  the  commenten  appear  to 
view  these  two  situations  as  identical, 
EPA  does  not  and  wishes  to  darify  its 
policy. 

The  fint  situation  is  already 
permitted,  in  EPA's  opinion,  and  will 
continue  to  be  acceptable  under 
S  152.130(b).  A  company  having  a 
registered  produd  to  permitted  (both  by 
current  policy  and  by  this  final  rule)  to 
market  the  {Rodiid  in  a  variety  of  ways. 
The  product  may  be  marketed  under 
different  brand  naaies,  each  produd 
bearing  the  full  sat  of  uses  approved  by 
the  Agency.  Or  it  may  be  marketed 


under  the  same  brand  name,  but  bearing 
different  subsets  of  approved  uses  (for 
example,  to  distinguish  primary  uses  for 
different  regions  of  the  country).  Or  each 
product  may  bear  both  a  different  brand 
name  and  a  different  subset  of  approved 
uses.  In  each  case,  the  product  is  a 
single  formulation  having  a  single 
registration  number,  and  no  other 
changes  in  labeling  are  permitted  (in 
fact,  if  "splitting"  the  uses  would  result 
in  changes  in  precautionary  labeling,  the 
"split"  is  not  permitted). 

The  second  situation  is  somewhat 
different  It  appean  that  the  commenten 
espouse  the  transfer  of  uses  (without 
notification  to  the  Agency)  between  two 
separately  registered  products  having 
the  same  formulation.  This  is  not 
acceptable  to  the  Agency.  Agency 
records  are  compiled  and  organized 
based  upon  individual  registrations.  A 
single  registration  coven  a  specified 
approved  set  of  uses,  regardless  of 
whether  there  are  other  registered 
products  with  the  same  composition  but 
different  approved  uses.  If  the  Agency 
were  to  permit  approved  uses  from  one 
registered  product  to  be  transferred  to 
another  registered  product  without 
approval,  accurate  recordkeeping  and 
effective  enforcement  would  be  virtually 
impossible. 

Three  commenters  noted  an 
inconsistency  between  the  language  in 
S  152.4e(b)(l)(v)  diat  required 
notification  of  a  change  in  the  source  of 
"beginning  materials"  (defined  to 
include  inert  ingredients)  and  the 
language  in  \  I52.46(b)(2)(i)  diat 
permitted  change  in  the  source  of  inert 
ingredients  without  notification  to  tha 
Agency.  In  response,  the  former 
paragraph  has  been  revised  to  exdude 
inert  ingredients. 

Two  commenten  noted  that  Agency's 
proposed  deletion  of  the  supplemental 
distributor  regulations  as  superfluous, 
and,  while  agreeing  with  the  Agency, 
suggested  that  the  requirements  be 
retained  for  completeness.  The  Agency 
agrees,  and  in  the  final  rule  has  induded 
supplemental  distributor  requirements  in 
Subpart  G  (Rights  and  Obligations  of 
Registrants).  'This  location  has  been 
chosen  because,  strictiy  speaking,  a 
distributor  arrangement  is  not  an 
amendment  to  registration,  but  the 
exerdse  of  a  right  accorded  to  a 
registrcmt  to  facilitate  distribution  and 
maiketing  of  a  pestidde  product. 

B.  Separate  Applications 

In  the  final  rule,  EPA  has  revised 
(  152.45  (now  §  152.43)  to  describe  more 
expUdtiy  what  variations  in  product 
composition  require  registration  of  a 
new  product  This  has  been  necessitated 
by  comments  received  on  the  proposal. 


as  well  as  the  Agency's  ongoing  project 
to  revise  and  call  in  the  statements  of 
formula  for  all  products. 

In  the  final  rule,  the  Agency  has 
stated  that  a  composition  variation 
would  trigger  a  requirement  for  separate 
registration  if: 

1.  The  variation  would  result  in  the 
active  ingredient's  nominal 
concentration  falling  outside  the 
certified  limits  for  the  basic  product;  or 

2.  The  variation  would  require 
different  dosage  rates,  use  directions  or 
precautionary  statements  on  the 
labeling.  Whenever  the  labeling  of 
alternative  formulations  would  differ 
because  of  the  change  in  composition  of 
the  product  a  separate  product  must  be 
registered.  This  is  an  overriiling 
consideration  that  outweighs  any  other 
permitted  variations,  and  predudes 
excessive  variation  in  the  composition 
of  any  product 

For  practical  purposes,  this  means 
that  registrants  may  substitute  inert 
ingredients  in  a  product  to  the  extent 
that  the  total  percentage  of  inert 
ingredients  does  not  change.  EPA 
believes  that  variation  of  inert 
ingredients  will  rarely  result  in  a  change 
in  the  formulation  type  of  the  product 
but  in  §  152.43  EPA  has  reserved  the 
right  to  reject  an  alternate  formulation 
that  is  significantiy  different  from  those 
already  registered  under  a  single 
registration  number.  If  the  alternate 
formulation  would  result  in  a  change  in 
product  type,  the  Agency  is  likely  to 
require  separate'registration.  The 
Agency  anticipates  that  a  requirement 
for  separate  registration  (in  lieu  of  an 
alternate  formtdation)  will  rarely  be 
necessary. 

Substitution,  addition,  or  deletion  of 
an  active  ingredient  would  affect  the 
label  ingredients  statement  and  would 
require  a  separate  registration.  Under 
this  policy,  the  registrant  could  vary  the 
source  of  his  active  ingredient(s): 
however,  changing  the  source  of  an 
active  ingredient  normally  will  require 
the  submission  of  information 
concerning  the  new  source,  particularly 
if  the  new  source  is  an  unregistered 
product. 

In  all  cases,  a  registrant  seeking  an 
alternate  formulation  must  amend  his 
registration  by  submitting  an  application 
for  amendment  and  an  additional 
statement  of  formula  for  approval.  EPA 
thus  will  be  able  to  monitor  alternate 
formulations. 

C.  Content  of  Applicationa 

Eight  commenten  addressed  the 
Agency's  proposed  requirements  for 
applications  for  registration.  Since  few 
of  the  requirements  were  new,  the 
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comments  were  limited  to  three 
particular  items  that  were  required  for 
the  first  time: 

1.  The  releasable  summary  of  data 
required  by  §  152.50(c).  Five  commenters 
questioned  the  requirement  for  a 
releasable  summary  of  the  application. 
Two  commenters  remarked  that  the 

S  152.119  referenced  in  the  proposal 
does  not  exist.  This  section  was 
promulgated  as  part  of  the  data 
compensation  regulations  (Subpart  E  of 
Part  152]  on  August  1, 1984  (49  FR 
30903),  and  has  been  incorporated  into 
Subpart  F  in  this  final  rule.  Two 
commenters  stated  that  the  Agency's 
rationale  for  this  requirement  was  not 
clear,  and  requested  additional 
justification  for  the  requirement;  one 
asserted  that  the  requirement  was 
significant  enough  to  warrant  | 

reproposal.  Neither  commenter,       ' 
however,  expressed  any  specific 
objection  to  the  requirement.  Two  other 
commenters  objected  to  the  proposed 
requirement  that  an  application  set  forth 
"reasonable  groimds"  for  approval, 
stating  that  submission  of  the 
application  constituted  reasonable 
grounds,  and  that  an  additional 
statement  was  therefore  unnecessai^. 

The  Agency  agrees  with  this  last 
comment  and  has  revised  S  152.50(c)  to 
delete  the  language.  Section  152.50(c) 
now  requires  the  submission  of  a  list  of 
studies  submitted,  with  a  brief  summary 
of  the  results.  The  list  required  by  this 
section  will  suffice  as  the  transmittal 
document  required  by  S  158.32.         , 
Moreover,  because  it  will  be  a         I 
releasable  summary,  the  Agency  will  be 
able  to  respond  rapidly  to  requests  for 
information  after  registration.  A 
summary  of  data  may  obviate  the  need 
for  more  extensive  and  time-constmiing 
clearance  of  an  entire  study  and,  EPA 
believes,  may  better  serve  the  needs  of 
the  non-technical  public  The  Agency 
believes  that  additional  justification  is 
not  necessary,  that  additional  comment 
would  not  be  useful  or  significant,  and 
that  reproposal  would  be  burdensome. 
Accordingly,  the  provision,  as  modified, 
is  adopted  in  this  final  rule. 

2.  The  Good  Laboratory  Practices 
certification.  Several  commenters  noted 
that  the  Good  Laboratory  Practices 
(GLP)  requirements  mentioned  in 

1 152150(g)(2)  ciirrently  apply  only  to 
toxicological  studies.  The  commenters 
are  correct  and  the  provision  has  been 
revised  to  insert  the  words  "if 
applicable."  EPA  notes  that  it  is 
considering  the  adoption  of  GLP 
requirements  for  other  types  of  studies 
(such  as  ecological  effects  studies),  and 
this  language  will  be  satisfactory  even  if 


Part  160  is  revised  to  expand  the 
coverage  of  GLPs. 

3.  The  requirement  that  applicants 
submit  adverse  effects  data  in  the  same 
manner  that  registrants  are  required  by 
FIFRA  sec.  6(a)(2)  to  submit  such 
information.  The  Agency  has  considered 
conunents  in  response  to  both  the 
September  26, 1984,  proposal,  and  the 
October  3, 1985,  proposal  concerning 
"flagging"  of  data. 

The  Agency  received  seven  comments 
on  its  September  26  proposal.  Several 
pointed  out  that  FIFRA  sec.  6(a)(2) 
applies  only  to  registered  products,  and 
suggested  that  the  section  be  deleted. 
Others  suggested  that  the  policy  would 
be  more  appropriately  dealt  with  in  the 
Agency's  poUcy  statement  on  FIFRA 
sec.  6(a)(2),  published  in  the  Federal 
Register  of  September  20, 1985  (50  FR 
38115).  Two  commenters  suggested  that 
the  requirement  be  made  consistent  with 
the  FEFRA  6(a)(2)  policy,  which  requires 
the  submission  only  of  new  information 
and  only  if  not  available  in  published 
literature  sources. 

In  response  to  the  conunents 
suggesting  that  the  requirement  be 
deleted  because  FIFRA  sec.  6(a)(2) 
applies  only  to  registered  products,  EPA 
notes  that  the  authority  for  this 
requirement  is  not  section  6(a)(2),  but 
section  3(c)(1),  which  authorizes  the 
Agency  to  prescribe  the  data  that  must 
be  submitted  in  support  of  applications 
for  registration.  The  Agency  has  chosen 
to  apply  the  same  requirement  to 
applicants  that  is  imposed  on 
registrants.  Consequently,  the  final  rule 
retains  the  requirement  now  located  as 
S  152.SO(g)(3),  addressing  registration 
data  requirements.  Moreover,  that 
paragraph  now  references  Part  153, 
Subpart  D,  as  the  basis  for  identifying 
which  information  must  be  submitted. 
This  will  eliminate  concerns  expressed 
by  commenters  about  inconsistency. 

Vn.  Registration  Procedures 

In  Subpart  D  of  the  proposal,  the 
Agency  prescribed  the  procedures  it 
would  use  in  processing  applications  for 
reregistration  in  response  to  issuance  of 
a  registration  standard.  No  comments 
were  received  on  these  procedures; 
however,  one  commenter  addressed  two 
legal  aspects  of  the  registration 
standards  process  (that  precedes  the 
procedures  proposed  in  Subpart  D). 
Although  not  pertinent  to  the  proposed 
procedures,  the  Agency  would  like  to 
make  clear  its  position  on  these  points. 

The  commenter,  an  environmental 
group,  asserted  that  registration 
standards,  which  the  Agency  develops 
as  position  documents  supporting  its 
regulatory  actions  under  FIFRA  sec.  3(g) 
and  6,  should  be  considered  regulations. 


subject  to  the  notice  and  comment 
procedures  of  the  Administrative 
Procedure  Act  Hie  commenter  noted 
that  many  registration  standards  are 
given  procedural  treatment  similar  to 
that  of  regulations,  and  therefore  should 
be  afforded  legal  status  as  regulations. 
EPA  disagrees. 

Registration  standards  are  support 
documents  underlying  the  regulatory 
decisions  taken  by  the  Agency.  As  a 
licensing  statute,  FIFRA  requires  that 
the  Agency  take  regidatory  action  on  an 
individual  product  basis.  Although  the 
Agency  may  issue  regulations  governing 
all  or  a  group  of  pesticide  products, 
regulatory  decisions  generally  are  made 
legally  binding  on  individual  products 
through  cancellation  actions.  EPA  thus 
far  has  chose  not  to  use  the  rulemaking 
process  in  carrying  out  the  reregistration 
of  individual  products. 

Second,  the  commenter  asserted  that 
Registration  Standards  are  subject  to  the 
Environment  Impact  Statement  (EIS) 
requirements  of  the  National 
Environmental  PoUcy  Act  (NEPA),  since 
they  are  "major  Federal  actions." 

Regulatory  actions  taken  by  EPA  have 
been  held  by  the  courts  not  to  be  subject 
to  the  requirements  of  an  EIS  under- 
NEPA.  Consideration  of  environmental 
concerns  is  intrinsic  to  the 
decisionmaking  process  at  EPA.  FIFRA's 
substantive  and  procedural  provisions 
for  the  registration  of  pesticides, 
including  their  reregistration.  are  the 
functional  equivalent  of  an  EIS.  Under 
the  functional  equivalency  doctrine, 
EPA  is  not  required  to  prepare  a  specific 
document  addressing  environmental 
issues.  The  process  used  by  the  Agency 
in  developing  registration  standards 
itself  provides  for  the  analyses  which 
would  be  required  in  an  EIS.  Moreover, 
the  courts  have  found  that  in 
establishing  the  licensing  process  under 
FIFRA,  Congress  recognized  that 
compliance  with  NEPA's  procedural 
requirements  would  not  biB  appropriate. 
The  Agency  therefore  declines  to  accept 
the  comment 

Vin.  Agency  Response  to  Application 

Proposed  Subpart  F  described  the 
procedures  and  criteria  that  the  Agency 
would  use  in  reviewing  and  approving 
applications  for  registration  and 
amended  registration.  This  subpart 
largely  described  the  Agency's  current 
procedures  and  practices  and  did  not 
propose  a  significant  departure  from 
those  procedures.  Comments  were 
received  primarily  from  industry  sources 
and  generally  reflected  their  knowledge 
of  these  prooediucs  and  oiteria.  Few 
commenters  expressed  serious  concerns 
%yith  the  Agency  proposal  or  suggested 


that  significant  modifications  were 
necessary.  The  majority  of  comments 
suggested  clarifications. 

A.  Procedural  laaues 

One  commenter  noted  that  the  Agency 
proposed  in  {  15Z.1Q2  to  issue  for 
publication  in  the  Federal  Ragistw  a 
notice  of  receipt  of  an  application  for 
registration  of  a  new  chemical  or 
significant  new  use  pattern,  but 
questioned  why  no  notice  of  approval 
was  provided  for.  In  response,  EPA  has 
revised  the  section  to  provide  for 
publication  of  a  notice  of  final  action. 
The  commenter  also  suggested  that  the 
notice  of  receipt  should  include  the 
Agency's  assessment  of  the  application. 
EPA  does  not  agree  with  this  comment 
The  notice  of  receipt  is  required  by 
FIFRA  sec.  3(c)(4)  to  be  publi^ed 
promptly  after  the  application  is 
received,  and  cannot  await  the  Agency's 
evaluation  of  the  application.  Moreover, 
the  purpose  of  the  notice  is  to  obtain 
comment  from  the  public  and  other 
Federal  agencies,  rather  than  to  provide 
the  Agenqr's  conclusions  regarding  the 
application. 

Two  clarifications  were  requested 
with  respect  to  the  Agency's  proposed 
treatment  of  incomplete  applications. 
Ilie  Agency  stated  that  it  would  not 
begin  or  continue  review  of  incomplete 
applications,  defined  generally  by 
S  152.104.  A  number  of  commenters 
argued  that  minor  deficiencies  should 
not  hold  up  review  of  applications. 

With  respect  to  applications  for  so- 
called  "me-too"  products,  which  are 
substantially  similar  to  existing 
products.  The  Agency  intends  to  follow 
its  current  practices.  The  Product 
Manager  will  screen  incoming 
applications  for  completeness;  he  may 
choose  to  telephone  or  write  applicants 
to  correct  minor  deficiencies,  while 
continuing  the  review  of  the  application, 
or  he  may  dioose  to  reject  the 
application  because  it  cannot  be 
processed  without  correction.  With  such 
applications,  the  Agency  normally  will 
retain  the  application  awaiting  response 
fit>m  the  applicant.  After  75  days, 
however,  if  no  response  is  forthcoming 
from  the  applicant,  the  Agency  will  treat 
the  application  as  if  it  had  been 
withdrawn.  The  Agency  cannot  afford  to 
store  pending  applications  indefinitely 
awaiting  response  by  applicants. 
Administrative  withdrawal  and  a 
requirement  for  a  new  application 
permit  the  Agency  to  clear  its  files  of 
applications  after  a  reasonable  period  of 
time  for  response. 

On  the  other  hand,  vdien  an 
appbcation  is  submitted  for  a  new 
chemical  or  the  first  food  tise  of  a 
pesticide,  involving  substantial  amounts 


of  data  and  the  expenditure  of  greater 
resources  and  time  for  review,  the 
Agency  will  more  rigorously  screen  the 
application.  The  Agency  has  issued  a 
notice  to  registrants  (PR  Notice  86-4, 
April  15, 1966),  describing  its  screening 
procedures  for  such  ai^lications.  These 
procedures  provide  for  the  rejection  of 
incomplete  applications  without 
extensive  review,  and  for  the  return  of 
applications  to  the  applicant  The 
Agency  will  not  begin  substantive 
review  of  such  applications  until  they 
are  complete  and  correct.  In  these  cases, 
the  75-day  response  time  will  not  apply, . 
since  the  application  will  be  returned  to 
the  applicant  who  may  reapply  at  his 
convenience. 

Several  commenters  asked  for 
clarification  of  the  Th-^ay  response  time. 
Two  suggested  that  it  not  start  until 
receipt  by  the  applicant  of  a  c«1ified 
letter  another  believed  that  only 
"working  days"  should  be  counted. 

The  Agency  cannot  adopt  the  first 
conmienter's  suggestion,  since  Agency 
letters  are  not  routinely  sent  by  certified 
mail.  (The  Agency,  as  a  rule  of  thumb, 
does  allow  a  15-day  mail  lag  time.) 
Because  the  75-day  timeframe  is  not 
calculated  by  the  Agency  by  means  of 
certified  mail  receipts,  the  Agency 
declines  to  commit  itself  to  the  more 
rigorously  defined  "working  days" 
suggested  by  the  second  conunenter.  To 
do  so  would  lengthen  the  response  time 
by  one-third  (75  woricing  days  is 
approximately  105  calendar  days).  EPA 
believes  that  75  days  is  sufficient  time 
for  a  registrant  either  to  correct 
deficiencies  or  to  tell  EPA  when  they 
will  be  corrected. 

Two  commenters  expressed  concern 
with  the  Agency's  policy  of  reviewing 
and  approving  only  draft  labeling  rather 
than  final  printed  labeling  (§  152.108). 
Both  were  concerned  about  the  ability  of 
the  States,  which  enforce  FIFRA 
requirements  under  cooperative 
agreements,  to  discern  compliance  with 
the  Act.  These  same  concerns  were 
raised  and  have  been  thoroughly 
discussed  in  previous  documents, 
including  the  proposed  and  final 
regulations  establishing  the  policy, 
issued  in  the  Federal  Regialer  of 
September  15, 1982  (47  FR  40659)  and 
that  of  January  4, 1964  (49  FR  380), 
respectively.  The  Agency  is  not  aware 
of  serious  problems  that  have  arisen 
with  the  policy  in  the  3  years  it  has  been 
in  effect. 

One  of  the  conunenters  also 
questioned  whether,  given  the  labeling 
changes  that  are  permitted  by  the 
Agency  without  notification  by  i  152.42. 
the  States  might  not  encounter  labels  in 
channels  of  trade  that  are  significantiy 
different  frY)m  those  approved  by  the 


Agency.  The  changes  permitted  by 
9  152.42  are  those  that  the  Agency 
considers  minor,  unKkely  either  to 
involve  compliance  questions  by  States 
or  to  be  of  serious  consequence  even  if 
not  correctly  accomplished. 
Furthermore,  the  permitted  changes  are 
insignificant  when  compared  with  the 
changes  in  format  that  are  permitted  to 
be  made  between  the  Agency's  review 
of  draft  labeling  and  the  final  printed 
label  that  actually  is  found  in  channels 
of  ti«de.  EPA  believes  that  States  have 
adapted  well  to  the  current  Agency 
practice  of  approving  draft  labeling,  and 
that  changes  permitted  by  9  152.42  will 
pose  no  additional  problems. 

In  9  152.110,  the  Agency  stated  that  it 
would  review  applications  for 
registration  as  expeditiously  as  possible, 
but  the  Agency  did  not  propose  to 
estabUsh  bmding  review  times.  Six 
commenters  urged  the  Agency  to 
obligate  itself  to  specific  review  times 
for  apphcations.  Suggestions  ranged 
from  75  to  180  days,  with  one 
commenter  suggesting  that  the  Agency 
publish  a  review  timetable  for  various 
types  of  applications. 

EPA  has  not  adopted  these 
suggestions.  FIFRA  does  not  mandate 
statutory  timeframes  for  review  of 
applications:  the  language  of  FIFRA  sec. 
3(c)(3)  requires  that  Agency's 
determination  of  registrability  be  made 
"as  expeditiously  as  possible."  The 
Agency  agrees  with  the  commenters 
that  fit)m  a  policy  perspective,  the 
Agency  would  prefer  to  be  able  to  set 
achievable  timeframes  in  which  to 
review  applications  and  determine 
acceptability.  However,  the  nature  of 
the  registration  process,  and  the 
associated  regulatory  evaluations  and 
decisions  that  accompany  it  preclude 
the  Agency  ftora  doing  so.  EPA  cannot 
predict  the  number  of  applications  for 
registration  that  it  will  receive  each 
year,  because  submission  of  an 
application  is  largely  at  the  discretion  of 
persons  seeking  registration.  Nor  can  the 
Agency  determine  the  level  of  review 
that  will  be  needed  to  evaluate  the 
application;  some  applications  are  of 
greater  complexity  than  others.  The 
Agency  does  not  believe  it  prudent  to 
establish  regulatory  timefi^mes  that  it 
may  not  be  able  to  meet  consistently 
because  of  circumstances  beyond  its 
control.  Therefore,  the  final  rule  does 
not  establish  Agency  review  times. 

B.  Conditional  Registration 

Sections  152.113  through  152.115 
described  the  criteria  for  issuance  of 
conditional  registration  under  FIFRA 
sec.  3(c)(7)  and  the  conditions  attached 
to  such  registrations.  One  commenter 
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focused  on  these  criteria  and 
procedures,  in  particular  those  in 
S  §  152.114  and  152.115  relating  to 
conditional  registration  of  new  I 

chemicals. 

The  commenter  objected  to  the 
Agency's  issuance  of  conditional 
registration  for  new  chemicals. 
Acknowledging  that  the  statute  permits 
such  registrations,  and  that  amendment 
to  FIFRA  itself  would  be  necessary  to 
remove  the  authority  for  issuance,  the 
commenter  urged  that  the  Agency  adopt 
a  policy  (which  would  be  expressed  in 
the  final  rule),  of  severely  limiting  the 
issuance  of  new  chemical  conditional 
registrations. 

First  the  commenter  expressed  the 
opinion  that  conditional  registration 
should  not  be  granted  for  any  new 
chemical  that  meets  or  exceeds  risk 
criteria  for  special  review  found  in  40 
CFR  Part  154.  Second,  the  commenter 
urged  that  the  final  rule  provide  criteria 
for  the  public  interest  finding  that  must 
be  made  before  a  new  chemical 
conditional  registration  is  granted. 
FIFRA  sec.  3(c)(7)  requires  that  the 
Agency  determine  that  issuance  is  "in 
the  public  interest"  before  granting 
conditional  registration  for  a  new     ^ 
chemical.  The  commenter  stated  that 
without  definitive  criteria  on  which  to 
base  a  determination  of  public  interest, 
the  Agency  could  grant  conditional 
registrations  for  new  chemicals  very 
broadly  and.  it  is  feared,  without       . 
adequate  justificatioa  Finally,  the     ' 
commenter  urged  that  conditional 
registration  of  new  chemicals  should  be 
limited  to  the  specific  period  required 
for  generation  of  required  data,  and  that 
conditional  registrations  should  expire 
automatically  at  the  end  of  that  time  if 
required  data  are  not  submitted. 

In  response  to  all  of  these,comments, 
the  Agency  notes  that  it  has  Issued  a 
policy  statement  in  the  Federal  Register 
of  March  5, 1986  (51  FR  7628),  describing 
its  p<^cies  for  issuance  of  conditional 
registration  of  new  chemicals.  That 
policy  statement  addresses  each  of  the 
commenters'.concems  in  an  affirmative 
manner.  It  states  that  the  Agency  will 
not  grant  conditional  registration  for 
new  chemicals  if  the  available  data 
demonstrate  that  special  review  criteria 
are  exceeded  It  further  sets  out  in 
greater  detail  the  types  of  information 
that  may  be  necessary  for  the  Agency  to 
make  a  public  interest  finding  in 
accordance  with  FIFRA  sec.  3(c)(7)(C). 
Lastly,  the  policy  statement  provides 
that  conditional  registrations  will  expi*« 
automatically  if  data  (or  interim 
progress  reports)  are  not  submitted  in  a 
timely  manner  or  if  the  data,  when 
submitted,  show  that  the  pesticide 


would  meet  or  exce^  risk  criteria  for 
special  review. 

In  response  to  these  comments, 
§  152.114  listing  the  criteria  for  approval 
of  conditional  registration  of  new 
chemicals  has  been  revised  to  clarify 
that  the  public  interest  determination 
applies  only  during  the  expected  period 
of  the  conditional  registration.  Section 
152.115(b),  specifying  the  conditions  of 
registration  for  new  chemicals,  has  been 
revised  more  substantively.  The 
conditions  attached  to  registration  under 
FIFRA  sec.  3(c)(7)(C)  now  include  an 
automatic  expiration  (in  addition  to 
Agency-initiated  cancellation  as 
provided  in  the  proposal)  if  data  or 
progress  reports  are  not  submitted. 
Moreover,  \  152.115  now  also  includes 
the  condition  that  the  conditional 
registrant  submit  information  on 
production  of  the  conditionally 
registered  product.  This  information  is 
required  by  the  Agency  for  its  annual 
report  to  Congress  under  FIFRA  sec.  29. 

C.  Denial  of  Applications 

Proposed  S  152.118  contained 
proposed  procedures  for  denial  of 
applications  for  registration.  Three 
commenters  noted  the  provision  in 
(  152.118(e)  that,  upon  notice  of  denial 
(by  certified  mail,  as  suggested  by  two 
commenters),  an  applicant  would  have 
30  days  to  respond  and  correct  the 
deficiencies.  The  commenters  asserted 
that  30  days  is  insufficient  time  to 
respond  properly  with  corrective  action, 
and  urged  lengthening  the  time  to  60  or 
90  days.  They  believed  that  it  is  unfair 
to  expect  30-day  response  fit>m  the 
applicant  when  the  Agency  has  taken 
several  months  to  review  tiie 
application. 

Although  the  Agency  is  sympathetic 
to  the  perceived  plight  of  the 
commenters,  EPA  notes  that  FIFRA  sec. 
3(c)(6)  requires  a  30-day  response  to  a 
notice  of  intent  to  deny.  If  the  applicant 
fails  to  respond  within  the  30  days,  that 
section  states  that  the  Administrator 
may  refuse  to  register  the  pesticide.  This 
discretionary  authority  permits  EPA  to 
provide  additional  time  for  correction  if 
warranted.  EPA  does  not  expect  that  all 
corrections  can  be  accomplished  within 
the  30  days.  EPA  is  seeking,  at  a 
minimum,  an  indication  from  the 
applicant  that  he  intends  to  make  the 
corrections  within  a  given  time  period. 
Thus,  although  30  days  would  seem  to 
bind  the  applicant  to  a  short  time  for 
•  both  response  and  correction.  EPA  may 
permit  longer  for  actual  correction, 
provided  that  the  applicant  notifies  the 
Agency  within  the  aUotted  30  days. 

A  secoad  commenter  noted  that 
paragraph  (d)  apparentiy  makes 
discretionary  the  Agency's  publication 


of  a  notice  of  denial  in  the  Federal 
Register.  He  cited  the  language  stating 
that  the  Agency  "may  issue  in  the 
Fedwal  Register  a  notice  of  denial 
*  *  *,"  and  interpreted  this  to  mean  that 
publication  is  discretionary.  The 
language  in  the  final  rule  has  been 
revised  to  clarify  that  it  is  the  decision 
to  deny  that  is  discretionary.  All  notices 
of  denial  will  be  published  in  the 
Fedwal  Register,  as  required  by  FIFRA 
sec.  3(c)(6). 

IX.  UadeliveraUe  Mail 

The  Agency  proposed  in  S  152.122  that 
if  applicants  do  not  keep  the  Agency 
apprised  of  their  current  name  and 
address  of  record,  the  Agency  would 
suspend  the  registrations  of  all  products 
of  that  applicant.  Two  conunents  were 
received  on  this  provision,  neither 
objecting,  but  offering  suggested 
clarifications.  Since  this  proposal,  the 
Agency  has  issued  in  the  Federal 
Rioter  of  March  5, 1986  (51  FR  7634)  a 
notice  announcing  diat  it  will  cancel 
such  registrations,  and  has  begun  the 
process  of  purging  its  records  of 
registrations  whose  owners  cannot  be 
located.  In  the  final  rule,  the  Agency  has 
modified  ( 152.122  to  conform  to  its  new 
policy.  The  Agency  believes  that  this 
modification  in  the  final  rule  does  not 
warrant  reproposaL 

X.  Timeframes  for  Use  of  Labeling 

Section  152.128  of  proposed  Subpart  G 
established  timeframes  for  the  use  of 
existing  label  stocks  after  the  label  has 
been  amended  (either  on  the  registrant's 
initiative  or  in  response  to  an  action  by 
the  Agency).  Similarly,  9 152.135, 
(concerning  voluntary  cancellation) 
proposed  a  time  period  for  disposal  of 
existing  stocks  of  the  pesticide. 
Although  disposal  of  label  stocks  upon 
amendment,  and  disposal  of  pesticide 
stocks  after  voluntary  cancellation  are 
not  strictly  comparable,  conunents 
addressed  the  two  together  in  some 
cases.  ConsequenUy,  this  unit  responds 
to  comments  on  both  SS  152.128  and 
152.135. 

The  Agency  proposed  a  period  of  1 
year  after  amendment  for  the 
replacement  of  product  labeling  if 
initiated  by  the  registrant.  Eleven 
comments  were  received  on  this 
proposal,  all  of  which  took  exception  to 
the  Agency's  proposal:  all  claimed  that  1 
year  is  insufficient  time  to  dispose  of 
existing  label  stocks.  The  commenters 
offered  various  reasons  for  their 
objection:  sales  of  seasonal  products 
often  extend  into  subsequent  years;  the 
life  of  retiunable  or  reusable  containers 
(which  may  be  embossed  or  silk- 
screened  with  permanent  labeling)  is  up 


to  5  years;  health  or  safety  questions 
that  warrant  such  a  short  time  period 
are  not  generally  at  issue  in  registrant- 
initiated  amendments;  States  are  unable 
to  keep  pace  with  label  transactions 
each  year  and  some  States  (unidentified 
by  the  commenter)  provide  a  minimum 
time  of  2  years  for  exhausting  old  label 
stocks.  In  short,  all  commenters  stated 
that  the  Agency  should  defer  to  the 
needs  of  industry  when  no  questions  of 
health  and  safety  are  involved.  On  the 
other  hand,  no  commenter  objected  to 
(and  one  supported)  the  idea  that  where 
health  or  safety  concerns  were  raised, 
the  Agency  would  specify  a  timeframe 
for  replacement  of  labeling,  vChich  might 
be  shorter  than  1  year. 

Based  on  these  conunents,  the  Agency 
has  decided  that  it  will  permit  18  months 
instead  of  12  months  for  disposition  of 
existing  label  stocks  when  die 
amendments  proposed  by  the  registrant 
do  not  involve  health  or  safety 
considerations.  EPA  believes  that 
persons  who  are  seeking  label 
amendment  can  and  should  plan  in 
advance  for  use  of  their  label  stocks,  so 
that  large  number  of  label  stocks  will 
not  remain  after  18  months. 

One  commenter  urged  the  Agency  to 
delete  the  language  referring  to 
"physical  possession"  as  the 
determinant  of  which  products  must  be 
relabeled.  He  suggested  that  the  Agency 
instead  use  the  more  standard  term 
"released  for  shipment." 

EPA  agrees  with  the  commenter  and 
has  deleted  the  term  bora  the  final  rule. 
"Physical  possession"  is  not  the  term 
used  in  FIFRA  to  define  when 
enforcement  actions  may  be  taken.  The 
Act  uses  the  term  "released  for 
shipment"  (FIFRA  sec.  9)  to  define  when 
inspections  may  be  carried  out  for 
purposes  of  compliance,  and  the  Act 
defines  violations  (FIFRA  sec.  12)  in 
terms  of  the  "distribution  and  sale"  of 
the  product  The  Agency's  current 
practice  in  defining  dates  when  revised 
labeling  must  appear  on  products  has 
been  to  specify  two  dates:  a  date 
beyond  which  the  registrant  may  not 
distribute  or  sell  the  product  (a 
"released  for  shipmeqt"  date)  and  a 
second,  later,  date  beyond  which 
distributors,  dealers  and  retailers  may 
not  distribute  or  sell  the  product  (a  so- 
called  "channels  of  trade"  date).  The 
Agency  intends  to  continue  this  method 
of  specifying  timeframes  for  compliance. 

Otoe  commqpter  suggested  that  the 
voluntary  cancellation  procedures  in 
proposed  { 152.135  (codified  as  9 152.138 
in  the  final  rule)  be  modified  to  include  a 
petition  process  whereby  a  registrant 
could  petition  for  a  period  longer  than  1 
year  in  which  to  dispose  of  a  voluntarily 
cancelled  product  Rather  than  8]}ecify  a 


specific  date  by  which  pesticide  stocks 
must  be  disposed  with  a  concomitant 
petition  process  to  justify  a  longer 
period,  the  Agency  has  deleted  from  the 
final  rule  any  specific  date  by  which 
existing  stodcs  must  be  disposed  of.  The 
Agency  prefers  the  flexibilify  of  dealing 
with  existing  stocks  questions 
individually,  and  hesitates  to  impose  a 
formal  petition  process  unnecessarily. 
Moreover,  the  Agency  believes  that  a 
timeframe  for  disposal  of  pesticide 
stocks  should  depend  on  the  risks 
associated  with  Uiat  pesticide  that 
formed  the  basis  for  the  cancellation.  A 
product  that  is  voluntarily  cancelled  in 
the  face  of  impending  suspension  or 
special  review  decisions  may  pose  risks 
such  that  no  disposition  of  existing 
stocks  should  be  permitted.  By  contrast 
a  product  that  is  voluntarily  cancelled 
because  a  changing  market  no  longer 
supports  continued  distribution  and  sale 
may  pose  no  risks  that  justify  limiting 
existing  stocks  distribution.  In  this  latter 
case,  the  registrant  probably  will  have 
only  a  small  stock  of  product  because  he 
has  already  phased  down  his  production 
and  distribution  volume. 

Consequently,  9 152.138  requires  that 
a  registrant  requesting  cancellation  of 
his  product  propose  a  timeframe  for 
disposal  of  existing  stocks  of  the 
pesticide,  taking  into  accoimt  the 
amoimt  of  material  and  the  historical 
time  for  moving  the  product  through 
channels  of  trade.  In  the  notice  of 
cancellation,  the  Agency  will  specify  a 
timeframe  for  disposal  of  existing 
stocks. 

XL  Agency  Actions  Affecting 
Registration 

Subpart  H  of  the  proposal  described 
in  summary  form  various  Agency 
actions  that  may  affect  registration — 
classification  for  restricted  use,  data 
call-in,  reregistration,  special  review, 
cancellation  and  suspension,  and 
required  use  of  child-resistant 
packaging. 

Two  commenters  addressed  this 
subpart.  One  commenter  urged  that 
when  the  Agency  changes  the 
requirements  for  data  under  FIFRA  sec. 
3(c)(2)(B)  (9  152.142),  the  Agency  state 
the  reason  for  the  new  data  and  the 
status  of  data  under  the  old  guidelines. 
The  Agency  is  not  certain  what  the 
commenter  is  referring  to  when  he 
mentions  "changing"  data  requirements. 

The  overwhelming  majorify  of  data 
required  of  registrants  under  section 
3(c)(2)(B)  are  not  new  or  changed 
requirements,  but  simply  the  application 
of  current  data  requirements  contained 
in  40  CFR  Part  158  to  existing  pesticides. 
If,  however,  a  data  requirement  being 
imposed  under  section  3(c)(2)(B)  is  not 


contained  in  Part  158,  or  is  required  only 
for  certain  products,  the  Agency  will 
state  the  reason  for  the  data 
requirement. 

The  Agency's  policy  with  respect  to 
previously  submitted  data  is  stated  in  40 
CFR  158.80.  That  section  states  that  EPA 
will  evaluate  a  study  to  determine 
whether  it  was  conducted  in 
conformance  with  accepted  scientific 
protocols  and  study  designs  and 
whether  the  results  were  reproducible. 
The  Agency  will  not  reject  a  study  that 
is  conducted  in  accordance  with  Agency 
recommendations,  or  another  acceptable 
protocol,  provided  that  the  study  fulfills 
the  purposes  for  which  the  requirement 
was  established,  and  permits  sound 
scientific  judgments. 

One  commenter  objected  to  the 
provision  in  9  152.148  that  the  Agency 
may  initiate  cancellation  proceedings  if 
the  composition,  packaging  or  labeling 
of  the  product  do  not  comply  with  the 
Act.  llie  commenter  was  paiticularly 
concerned  with  labeling,  stating  that 
labeling  requirements  are  subjective. 
The  commenter  asserted  that  no 
provision  is  made  in  the  rule  for 
negotiation,  arbitration  or  other 
registrant-initiated  actions. 

Section  152.148  states  the  provisions 
of  FIFRA  sec.  6{b),  which  permits  the 
Agency  to  initiate  cancellation 
proceedings  if  a  product,  its  packaging, 
or  its  labeling  is  not  in  compliance  with 
the  Act.  Once  a  notice  of  intent  to 
cancel  is  issued  however,  the  registrant 
has  the  right  to  request  an 
administrative  hearing,  in  which  he  may 
contest  the  basis  for  the  cancellation, 
including  the  reasonableness  of  any 
labeling  requirement  that  has  not  been 
specifically  established  by  regulation,  or 
its  applicabiUfy  to  his  product.  During 
the  pendency  of  such  a  hearing,  the 
product  remains  registered 

XII.  Restricted  Use  Classification 

Subpart  I  of  the  proposed  rule 
reorganized  and  revised  the  criteria  and 
procedures  for  restricted  use 
classification.  The  Agency  proposed  few 
changes  in  the  procedures  for 
classification,  and  only  minor  changes 
in  the  criteria  for  classification.  The 
provisions  of  proposed  Subpart  I  largely 
reflected  the  criteria  in  9  162.11(c)  and 
the  procedures  in  9  162.30.  A  total  of  13 
comments  were  received  on  Subpart  I, 
the  majorify  directed  to  the  changes  in 
criteria  in  9 152.170. 

A.  Scope  of  Classification 

Section  152.160  of  the  proposal 
described  the  scope  of  the  Agency's 
authority  to  classify  products,  and  the 
overall  framework  of  the  program.  The 
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Agencjr  noted  Ifaat  it  may  dasstfy 
prodBCts  far  restricted  ue  other  by' 
regulation  or  oa  a  case-by-CMe  basis  in 
conjunction  with  other  regulatory     i 
actiona.  | 

Several  coawieBterB  stated  that  thie 
Act  docs  aot  provide  far  an 
"unclnaaifird"  prodact.  as  stated  ia  i 
§  15^160(a),  and  suggested  that  it  M 
deleted.  Thie  coannenters  are  correct 
that  FUVA  sec.  3(<Q  provides  that  a 
prodact  shall  be  classified  for  either 
restricted  use  or  general  oae.  However, 
as  a  policy  matter,  the  Agency  does  not 
BOW.  and  does  not  intend  to,  classify 
products  for  general  ase. 


As  stated  in  the  preaaiUe  to  the   I 
proposal,  the  thrust  of  the  claaaificafitHi 
process  is  the  identification  of  products 
that  shoukl  be  restricted — not  those 
which  do  not  need  to  be  restricted.  A 
product  for  which  no  concerns  I 

warranting  restriction  have  been  raised 
does  aot  need  confinnation  of  that  fact 
by  classifying  it  for  general  use.  Tlie 
Agency  doss  not  intend  to  devote  its 
scarce  resources  to  reviewing  a  product 
for  the  purpose  of  general 
classification — a  determination  which 
would  carry  with  it  no  obligations  or 
consequences  for  the  registrant 
Therefore,  a  product  which  has  not  been 
classified  for  restricted  use  remains 
unclassified  in  Q'A's  opinion.  Section 
152.1fiO  of  the  final  rule  acknowledges 
this  fact. 

A  second  commenter  to  S  152.180 
objected  to  the  case-by-case 
determinations  of  classification.  The 
conunenter  argued  that  case-bjr-case 
determinations  did  not  permit  sufficient 
phase-in  time,  provided  no  notice  or 
comment  opportunity  under  die 
Admhristrative  Procedure  Act,  no 
consideration  of  small  business  impacts 
under  the  Regulatory  Flexibility  Act, 
and  no  judicial  review. 

The  Act  specifically  provides  for  case- 
by-case  classification  as  part  of  its  | 
registration  process.  FIFRA  sec.       ' 
3(c)(1)(F)  requires  an  appKcant  for 
registration  to  propose  a  classification 
at  the  time  of  application  and  section 
3(dKlHA)  states  that  classification  shall 
occur  as  part  of  the  registration.  In 
addition,  the  Act  provides  for  a 
discretionary  process  of  classification 
by  regnlation,  which  is  subject  to  aU  the 
adnadstrative  and  judicial  protections 
provided  by  the  A<kniaiBtrative 
Procedore  Act  for  other  regakitions.  hs 
both  cases  (caae-by-case  or  by 
regulation),  the  Agenigr's  decision  is  a 
final  determinaticm  subject  to  judicial 
review.  Thus  the  commenter  is  in  error 
in  assunuag  that  there  are  no 
admiaistrattve,  procedwat,  or  judicial 
protectnas  far  Agmcy  classification 
de 


B.  Crittria  for  Clanification 

EPA  proposed  in  S  15Z.170  criteria 
under  which  the  Agency  would  classify 
products  for  restricted  use.  Hie  criteria 
include  determinatians  by  the  Agency 
that  the  product  exceeds  certain  hazard 
criteria,  that  restricfion  would  reduce 
the  risk  of  adverse  effects  to  a  greater 
extent  than  it  would  decrease  benefits 
from  use  of  the  product,  and  that 
labeling  would  not  be  sufficient  to 
mitigate  the.  identified  risks. 

The  majority  of  conuaeaiiers  on  this 
subpart  expressed  concern  with  the 
criteria  for  restriction  for  residential  and 
institutional  products  contained  in 
i  152.170(b).  In  general,  comraenters 
were  in  favor  of  the  Agency's  not 
restricting  various  types  of  products — 
e.g.,  residential,  institutional,  industrial, 
or  antimicroblai  products — or, 
alternatively,  of  coaeidpring  restriction 
only  if  the  products  were  highly  toxic 
(Toxicity  Category  I).  Sooie  expressed 
the  opinion  that  the  requirenaents  for 
child-resistant  packaging  (40  CFR  Part 
157).  together  with  labeling  are 
sufficient  to  protect  users  in  residential 
use  situations. 

EPA  has  not  revised  the  criteria  to 
eliminate  the  possibility  of  restricted  use 
classification  for  residential/ 
institutional/industrial  prodacts.  The 
criteria  are  iidentical  to  thoae  in  existing 
regulations  (S  162.11(c))  for  new 
"domestic"  products).  EPA  has  not 
aiHiUed  those  criteria  to  date  to  restrict 
such  products.  Child-resistant  packaging 
has  been  the  mechanism  thus  far  used  to 
reduce  the  risks  of  products  intended  for 
residential  use.  Nonetheless,  dn  Agency 
does  not  believe  it  should  limit  its 
regulatory  dioioes  in  the  manner 
proposed  by  the  comaieirters,  such  that 
residential,  institutional,  industriai.  or 
antiiaicdibial  pcodncts  coaid  aot  be 
classified  for  restricted  use  if 
circumstaacas  warrant 

A  commenter  qaestioned  the 
practicality  of  a  unique  and  independent 
fish  and  wiklMe  trigger  for  restricted 
use  ({ lSZJ70(c)).  The  commenter's 
main  concern  appeercd  to  be  the 
praeticaKty  of  Ike  fish  and  wildlife 
trigger  based  on  dtetary  intake,  which 
he  stated  was  diffieok  to  determine. 
EPA  agrees  diat  dMre  ia  scientific 
uncertainty  in  calculatiaaB  such  as  diose 
proposed.  Nonetheless,  E?A  has 
deivefoped  censidstahfa  experience  in 
estinating  dietary  Intake  of  pesticidee 
by  wikffife,  and  believes  that  the 
estimations  are  reliable  indicetors  of 
haxard.  EPA  Aewfare  has  retained  the 
fi  A  and  wfl(ffife  triggers  baaed  on 
(fietaiy  intake. 

Thm  aanw  oaeBmenter  urged  that  the 
Agency  ntahi  the  human  risk  trigger  as 


preuquisils  to e  wMdiifa  trigger  (i.e..  the 
Agency  ilieaid  aot  coneider  restricted 
use  far  wiMUfe  e0BCto  uolcea  a  faoaan 
risk  trigger  hae  first  been  exceeded). 
EPA  beieves  tiiat  a  schenK  hi  wMch 
leetiictieB  for  eceiogical  and 
einiiumintal  elf ecte  ia  only  secondary 
to  poteaAial  huiMHi  effects  would 
provide  inedeqnate  pretectioa  of  the 
environment,  and  Bmits  the  Agency's 
regulatory  options.  Heman.  ecological, 
and  environniental  riric  ledetUun  can  be 
eqeaHy  wel  served  by  restricted  use 
dassfficatfon,  whioi  requires 
application  by  or  under  the  supervision 
of  a  trained  certified  applicator. 

Moreover,  restricted  use  classification 
is  intended  to  function  as  an  ahemative 
to  cancellation  of  a  pesticide  that  poses 
unreasonable  adverse  effects  on  man  or 
the  environment;  such  effects  are  not 
limited  to  human  exposures.  If 
confronted  with  a  pestidde  that  poses 
stricdy  environmental  or  ecological 
risks,  the  Agency  might  be  compelled  to 
cancel  products  if  restriction  were  not 
available  for  consideration. 
Adcfitionally.  the  criteria  for  mitiating  a 
spedal  review  of  a  pestidde.  a  process 
that  may  lead  to  cancellation,  include 
specific  and  independent  critma  for 
ecological  effects.  The  Agency  has 
initiated  special  reviews  of  some 
pestiddes  based  solely  on  ecological 
effects.  Consequentiy.  EPA  will  also 
retain  the  fish  and  midlife  restricted  use 
criteria  independent  of  human  effects 
criteria. 

Three  coaimenters  asserted  that  use 
history  and  accident  data,  proposed  as 
criteria  for  potential  restrictioB  in 
S  152.170(d).  are  not  appropriate  as 
triggers  for  restricted  use.  Tkey  state 
that  theae  are  not  indicative  of  the 
inherent  hazard  of  the  prodact,  but  are 
the  result  of  misuse  only,  and  should  be 
deleted  as  considerations  in  restricting  a 
product  EPA  disagrees.  Un  history  and 
icddeot  data  are  important  sources  of 
information  on  hazards,  particularly  in 
the  ecolofpcal  efiects  area.  Moreover, 
EPA  can  usually  distingiaah  between 
acddents  and  raiauae  incidents,  and 
inforaatian  from  accidents  can  be 
considered  apart  from  obrioas  misuse 
sitaatfona.  The  Agency  believes  that  the 
training  and  certificatian  of  apidicators 
that  is  reqaired  far  restricted  use 
rleseificiUfap  can  aignifinantly  reduce 
the  potential  for  adverse  effects. 
whether  from  nomal  use  or  ndsnse. 
Thus  infnrmation  on  ndsnse  is  an 
important  €X>iiaidn  sllon  in  evaluating 
die  need  for  restrictton. 

The  Agency  does  not  contemplate 
restricdng  a  product  based  solely  on 
misuse  or  aocident  history,  but  will 
consider  such  information  as  supporting 


data  on  the  pesticide's  potential  to 
cause  adverse  human  and  ecological 
effects. 

XIII.  Label  Improvement  Program 

The  Agency  proposed  to  add  as 
Subpart }  regulations  implementing  its 
Label  Improvement  Program  (LIP) 
initiated  in  1980.  The  proposal  described 
the  procedures  the  Agency  would  use  in 
conducting  an  LIP,  the  expected 
responses  of  registrants,  the  timeframes 
for  submission  of  responses,  and  the 
compliance  times  for  the  label  changes. 
Twelve  commenters  objected  to  the 
indusion  of  this  program  in  the 
Agency's  regulations.  Their  objections 
wrere  varied,  but  commonly  expressed 
the  notions  that  the  program  was  not 
sufficiendy  well  defined  in  scope  and 
applicabiUty,  that  it  has  not  "matured" 
to  the  point  of  regulation  as  yet  and  that 
it  could  develop  into  a  quasi-registration 
function  not  offering  opportunity  for 
input  by  affected  or  interested  parties. 
Several  commenters  urged  greater 
participation  in  the  existing  non- 
regulatory  LIP  program  by  industry. 

Based  on  these  comments,  the  Agency 
has  decided  not  to  promulgate 
regulations  for  the  LIP  program  at  this 
time.  EPA  believes  that  the  UP  serves  a 
useful  function,  with  goals  of 
consistency,  uniformity,  and 
clarification  of  labeling.  However,  EPA 
agrees  with  commenters  that  the  current 
UP  program  is  still  evolving  and  that 
regulations  for  its  implementation  are 
premature.  The  Agency  will  continue  to 
use  the  LIP  as  it  has  in  the  past,  allowing 
considerable  flexibility  in  procedures 
and  requirements  as  individual 
situations  warrant.  The  Agency  will,  as 
requested  by  commenters,  provide  more 
opportunity  for  participation  by 
registrants  and  the  public;  before  issuing 
LIP  notices.  At  a  future  time,  the  Agency 
may  propose  regulations  for  the  UP 
program. 

Xrv.  Intrastate  Products 

EPA  proposed  to  update  its 
requirements  for  intrastate  products. 
Subpart  L  of  the  proposed  rule  required 
that  intrastate  producers  submit 
applications  for  full  Federal  registration 
no  later  than  July  31, 1968.  Products 
shipped  after  December  31, 1988,  would 
be  in  violation  of  the  Act  unless 
federally  registered.  In  addition,  the 
Agency  could  require  eariier  submission 
of  applications  for  consistency  with 
regulatory  actions  concerning  federally 
registered  products. 

One  commenter  pointed  out  that  no 
provision  was  made  for  continued  sale 
and  distribution  of  products  if  an 
application  had  been  submitted  by  July 
31. 1988,  but  nas  still  pending  as  of 


December  31, 1988.  The  Agency  agrees 
that  a  pending  application  should  suffice 
to  permit  continued  sale  and  distribution 
of  the  product  while  the  Agency 
considers  the  application.  Accordingly, 
S  152.230  has  been  revised  to  state  this. 
The  December  31, 1988,  date  for 
obtaining  Federal  registration  is 
therefore  irrelevant  (as  would  be  any 
spedfic  date  for  receiving  Federal 
registration).  Instead,  legal  sale  and 
distribution  of  the  intrastate  product  will 
be  governed  by  the  application 
submission  date  of  July  31, 1988. 

Accordingly,  by  July  31, 1988,  each 
producer  of  an  intrastate  product  must 
submit  an  appUcation  for  full  Federal 
registration.  If  no  ap|riication  is  filed, 
sale  or  distribution  of  the  product  will 
be  deemed  to  be  in  violation  of  FIFRA 
sec.  12(a)(1)(A)  after  July  31, 1988.  The 
Agency  will  deny  applications  for 
registration  of  intrastate  products  that 
are  not  complete  or  sufficient  for  review. 

XV.  Devices 

Subpart  M  of  the  proposed  rule  set 
out  by  reference  to  the  Act  and 
regulations,  the  requirements  pertaining 
to  devices,  which  are  not  required  to  be 
registered  but  are  subject  to  other 
provisions  of  FIFRA.  No  comments  were 
received  on  this  subpart  and  it  is 
adopted  without  change.  However,  since 
devices  are  not  subject  to  registration 
requirements,  Subpart  M  has  been 
moved  from  Part  152  to  Part  153, 
containing  policies  and  interpretive 
rules  concerning  registration. 

XVI.  Deteimination  of  Active  and  Inert 
Ingredients 

For  organizational  purposes,  the 
Agency  proposed  that  the  information 
contained  in  S  162.60  be  relocated  in 
Part  158.  Current  S  162.60  describes  the 
general  criteria  appUed  to  determine 
whether  an  ingredient  is  active  in  a 
pesticide  product,  and  lists  a  number  of 
substances  which  are  deemed  to  be 
inert  when  used  in  antimicrobial 
products.  Since  this  material  appeared 
to  relate  primarily  to  the  data 
requirements  that  might  be  imposed  on 
such  substances  (depending  on  whether 
they  were  active  or  inert),  ^e  Agency 
proposed  to  indude  the  criteria  and 
listing  in  Part  158,  which  addresses  data 
requirements. 

Although  no  comments  were  received 
that  spedfically  addressed  this 
organizational  change  or  raised  issues 
requiring  consideration  by  the  Agency,  it 
was  dear  fit>m  comments  received  on 
other  topics  (product  chemistry 
requirements  in  particular)  that  the 
listing  was  being  misconstrued.  At  least 
two  commenters  assumed  that  listing  a 
substance  in  S  158.1001  as  an  inert 


ingredient  was  equivalent  to  a  clearance 
process  which  relieved  them  of  the 
responsibility  of  submitting  any  data  on 
those  substances.  The  Agency's  decision 
to  locate  the  material  in  Part  158  may 
have  contributed  to  this  misperception. 

The  purpose  of  the  listing  is  to  identify 
substances  that  are  pesticidally  inert; 
the  listing  in  proposed  §  158.1001  applies 
to  substances  used  in  antimicrobial 
products.  The  criteria  of  proposed 
S  158.27  dearly  were  related  to 
pesticidal  effects  of  the  substances,  not 
toxicological  or  other  characteristics  for 
which  data  may  be  required.  Although 
the  Agency  has  discretion  to  limit  the 
types  and  amounts  of  information  it  will 
require  on  ingredients  in  pesticide 
products,  and  may  discriminate  between 
pesticidally  active  and  inert  ingredients, 
it  should  not  be  inferred  that  designation 
as  an  inert  ingredient  automatically  has 
that  consequence.  The  original  need  for 
making  a  determination  on  the  listed 
substances  arose  because  registrants  of 
antimicrobial  products  tended  to  include 
those  substances  as  active  ingredients 
on  their  labels.  The  only  regulatory 
consequence  that  can  correctiy  be 
inferred  is  that  a  listed  substance  may 
not  be  designated  on  the  label  as  an 
active  ingredient  but  must  be  included 
in  the  total  of  inerts. 

To  clarify  this  misperception,  the 
Agency  has  revised  the  information  and 
is  locating  it  separately  in  Part  153, 
which  contains  pohcies  pertaining  to 
registration.  Section  153.125  clearly 
describes  the  criteria  as  those  for 
determining  "pesticidal"  activity. 
Section  153.125(b)  sets  out  the  Agency's 
authority  to  determine  whether  a 
substance  is  pesticidally  active  or  inert 
(within  the  meaning  of  FIFRA  sec.  2(m)). 
Paragraph  (c)  of  that  section  states  that 
designation  as  inert  affects  the  labeling 
of  the  product  A  new  paragraph  (d)  has 
been  added  to  ensure  that  registrants 
are  aware  that  other  requirements 
(including  data  requirements)  may  be 
imposed,  even  though  the  substances 
are  listed  as  inert. 

XVII.  Coloration  and  Discoloration 

In  accordance  with  FIFRA  sec. 
25(c)(6),  the  Agency  proposed  to  require 
that  additional  types  of  products  be 
colored  (or  discolored).  Specifically,  the 
Agency  proposed  that  products  intended 
for  seed  treatment  (with  certain 
exceptions)  contain  a  dye,  unless 
instructions  were  induded  on  the  label 
to  color  the  seeds  separately  at  the  time 
of  seed  treatment. 

No  comments  were  received  on  this 
proposal,  which  reflects  current  policy 
and  is  in  conformity  with  similar 
regulations  under  the  Food  and  Drug 


15884         Fmiaui  lUgiatar  /  Vol.  53,  Na  86  /  WodMaday.  Majr  4.  2966  /  Raits  and  Rtgulatioiis 


/  Vol  53.  Ma  86  /  Wedneaday,  May  4.  1968  /  Rules  and  Regolations  15885 


ri^ri 


AdminictratioB  aad  LLS.  OepardBent  of 
AgricukiiK.  Aooordiq^.  tkia 
requirement  is  adopltd  ••  prapoeed; 

Tlie  Agency  aleo  proposed  to  require 
that  granular  products  £ar  sod 
application  be  brightly  colored  to 
contrast  widi  soil  components.  EPA 
stated  that  colored  grannies  would  deter 
wildlife  (particakuly  birds]  from 
ingesliag  the  yamiles,  and  woold  make 
application  easier.  B^  ooomenters 
addressed  this  propcwsL  seven  objecting 
to  the  requirement  for  vatioiis  reasons. 
Commenters  argued  &at  coloratian  will 
not  deter  birds  or  vvildlife;  that  the 
Agency  has  no  scienfifk  evidence  to 
support  its  proposal:  dut  the  dyed 
granules  wUl  be  an  "attractive 
nuisance"  for  children:  that  the  addition 
of  dyes  will  be  costly  and  not  always 
technically  feasible:  and  that  the 
requirement  is  arbitrary,  being  imposed 
without  regard  to  potential  hazard  or 
application  practices  that  might  mitigate 
the  hazard 

EPA  has  considered  these  comments 
and  concludes  that  they  raise  issues 
needing  fuller  evaluation  before 
requirements  are  imposed.  Accordingly, 
the  Agency  has  deleted  the  requirement 
for  coloration  of  granular  products  from 
the  final  rule. 

Finally,  because  the  requirements  for 
coloration  and  discoloration  are  general 
policy,  and  do  not  pertain  distinctly  to 
the  registration  process,  they  have  been 
redesignated  in  the  final  rale  as  Sut^art 
H  of  Part  153. 

XVm.  FooMl  «f  Data  SakmasioM 

A.  Format  Requirements 

EPA  proposed  to  establish,  as 
S  f  158  J2  and  15a33,  format 
requirements  for  the  submission  of  data 
in  support  of  applications  for 
registration,  experimental  use  permits, 
petitions  for  to^ance,  and  other 
regulatory  activities  under  FIFRA  and 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA).  Submission  of  data  in  the 
formats  retpued  wiH  assist  the  Agency 
in  indexing,  cataloging,  and  reviewing 
the  data,  and  will  faciUtate  retrieval  of 
data  for  review  and  reference  purposes. 
Additionally,  the  requirements 
pertaining  to  segregation  of  confidential 
business  information  (CBI)  will  permit 
the  Agency  to  respond  more  readily  to 
requests  under  the  Frcedam  of 
Information  Act  (FOIA)  without      l 
jeopardizing  the  confidentiality  of  | 
infonnatian  pratected  by  FIFRA  aac 
10(dKl).  and  without  undue  delay. 

In  proposed  S  158.32.  EPA  described  a 
number  af  general  format  requirements 
for  suhmissioo  of  data.  Stadias  must  be 
submitted  sqiarately:  must  contaia  a 
title  page  widi  specific  identifying 


information;  and.  when  anfasBtted  with  a 

naaber  of  atudiea,  —at  b«  liaaamiHi'id 

with  a  cover  docaaent  dsartihiwg  tha 

entire  transmittaL ' 

addressed  tha  i 

sectfoa,  requesting  darffication  of  the 

language  on  several  points. 

Both  cammented  that  at  this  time  the 
Good  LAbontocy  ftactices  requirements 
referenced  in  %  IStJ^Nf^  pertain  only 
to  toxioakigical  aladtaa.  Hk  coBnenters 
are  ooiTccL  Sactian  1BBl3(b)  oi  this 

that  limits  ilB  H|iplkahitoy  to  tiiskohigy 
studies.  liuwawM.  EPA  has  not  levieed 
the  rule  to  spttJlj  lUa  polk^.  aiace  this 
final  rak  is  atenikd  ooly  to  croas- 
referenoe  die  leqiurtinfts  of  Part  160.  If 
Part  160  is  revised  to  add  to  or  chazige 
the  GLP  requirements,  a  specific  cross- 
reference  in  9  158J2  would  also  have  to 
be  revised.  The  Agency  is,  in  foct, 
considering  revising  Part  160  to  specify 
the  tjrpes  of  good  laboratory  practices 
that  would  be  appropriate  for  other 
types  of  studies. 

Bodi  commenters  also  reqoested  that 
the  Agency  clarify  whethei  dte  date  of 
"completiaR"  of  a  study  is  synonymous 
with  the  date  of  'issuance"  of  the  study. 
The  Agency  wants  to  know  when  the 
study  itself  was  ooBpieted  by  the 
performing  laboratory,  not  the  date  it 
was  sent  to  the  stdmtitter.  Section 
158.32(c)  has  been  revised  to  darify  this 
point. 

B.  Comfidaitiai  Busiaess  Infotmatioa 

Section  158.33  of  die  proposal 
described  the  procedures  that  data 
submitters  must  use  in  asserting  a  claim 
of  CBI.  First,  the  Agency  proposed  that 
all  informatioa  claimed  to  be  CBI  within 
the  meaning  of  FIFRA  sea  10(d)(l]  (A], 
(B),  and  (C)  be  isolated  in  a  separate 
attachment  to  the  study  and  cross- 
referenced  in  the  study  itself.  Second, 
the  Agency  propoaed  that  other 
information  for  which  a  claim  of 
confidentiality  is  asserted  under  FIFRA 
sec.  10(b)  be  clearly  marked  in  the  text 
of  the  study,  but  not  pihysicaDy 
separated. 

Four  conunentecs  took  exception  to 
the  Ageuy's  establishing  a  system  that 
required  segregation  of  some 
infonnation  fix>m  the  context  of  the 
study.  They  asserted  that  the  system 
was  cumbersome  and  complicated  for 
data  submitters  and  that  it  ia  heavily 
wei^itad  toward  tha  Freedom  of 
Infonnatian  Act  (FOIA)  needs  of  die 
Agency.  Kforeovec.  they  believed  that 
Agency  reviewers  would  find  a  system 
that  located  FIFRA  sac.  ia(d) 
infonnation  in  a  separate  atiidy 
attachawnt  inefifidcnt  and  difficult  to 
use.  All  preferred  the  simpler  marking 


system  required  for  CBI  ri  aimed  under 
section  109>)- 

EPA  acknowledges  that  the 
procedures  required  by  S  158.33  may  at 
first  be  inoonvement  and  may  initially 
involve  sfigbtly  increaaed  coats  for  data 
suhmtttets  who  have  not  in  the  past 
submitted  jniaraation  in  this  manner. 
Howcrec  aa  thay  gun  expoience  in 
compiling  aladiaa  in  the  reqoked  finmat. 
data  suboMeta'  coats  siMaid  diminish. 
Museusai.  die  coats  to  the  Government 
will  sigiiifli  iintljf  decrease  if  ilwRe 
pnoeducs  aia  pat  in  place. 

The  Agency  has  had  experience  with 
the  simple  maiking  system  advocated  by 
commenters;  the  difficotties  encountered 
with  due  system  provided  die  impetus 
for  the  changes  proposed.  As  to 
argaments  that  segregation  of  claimed 
CBI  will  be  inefficient  for  Agency 
reviewers,  EPA  disagrees.  Agency 
reviewers  recognize  the  need  to  protect 
CBI,  and  in  d^fting  Agency  documents 
are  required  to  a<9iere  to  the  same 
requirenents.  They  are  accustomed  to 
the  procedaes  and  have  not  fotmd  the 
segregation  of  daimed  CBI  to  be  overly 
burdensome. 

The  Agency's  reasons  for  requiring 
separation  of  claimed  CBI  under  section 
10(d)(l}  were  dearly  stated  in  the 
preamble  to  the  proposal  Comments 
frtim  data  submitters  have  not 
convinced  the  Agency  that  segregation 
of  claimed  CBI  is  unnecessary,  nor  that 
a  marking  system  could  accomplish  the 
objectives  equally  well.  EPA  continues 
to  believe  that  the  benefits  and 
efficiencies  of  the  requirements  to  EPA 
more  than  offset  the  cost  and 
inconveniences  cited  by  commenters  in 
objecting  to  the  requirements. 

Two  commenters  questioned  the  need 
for  the  Statement  of  Non-Confidentiality 
required  by  §  158.33{c].  They  pointed  out 
that  tha  Agency  has  stated  in  S  l58.33(b] 
its  policy  diat  failure  to  segregate  CBI 
properly  is  deemed  to  be  a  waiver  of 
claims  by  the  submitter.  Since  waiver  of 
claims  is  assumed  in  the  absence  of  an 
affirmative  declaration  by  the  data 
submitter,  the  Statement  of  Non- 
Confidentiality  is  redundant 

EPA  views  the  policy  and  the 
Statement  of  Non-Confideatiality  as 
complementary  rather  than  redundant. 
Although  Agency  policy  is  that 
uimiaiked  and  nnsegraSBted  infonnation 
is  freely  relaaaable  under  the  FOIA,  the 
Agency  believes  that  maxiawim 
protection  to  data  s^anitters  (and 
inddentally  to  the  Agencj^  is  afforded 
by  tha  afikmative  statement  required  by 
S  15B.33(c).  If  a  stady  ia  clearly  marked 
as  non-GBI,  tha  Agency  isaaaared  tha' 
the  data  sabraittar  haa  givea  careful 
thought  to  its  statos,  and  has  not 


inadvertentiy  overiooked  the     > 
requirements. 

Finally,  two  commenters  asked  dut 
the  final  rule  clarify  where  the 
Statement  of  Confidentiahty  Claims 
should  be  located,  suggesting  that  the 
tide  page  of  the  stady  is  m  appnqaiate 
location.  The  proposal  did  not  specify  a 
locati<»  for  the  required  statement,  nor 
does  the  final  rule.  The  tide  page  ojf  a 
study  may  be  prepared  tw  \!be 
performing  laboratory,  while  the 
determinations  of  cenfidentialify  wfoald 
ordinarily  be  done  by  the  submitter  of 
the  data.  The  Agency  prefers  that  the 
statement  be  induded  on  a  separate 
page  immediately  following  the  tide 
page.  However,  there  in  no  obiection  to 
its  being  locateid  oia  the  title  page  if 
desired  by  the  submitter. 

XIX.  Flagging  Criteria 

EPA  issued  a  proposal  in  the  Federal 
Register  of  October  3. 1985  (50  FR 
40408),  that  would  require  pestidde 
applicants  and  registrants  to  mark  or 
"flag"  certain  studies  at  the  time  of 
submission  to  the  Agency.  The  Agency 
cited  the  increased  volume  of  data 
expected  to  be  submitted  in  the  near 
future  and  its  limited  resources  for 
review  of  those  data  as  reasons  for  its 
proposal.  Flagging  the  studies  would 
serve  to  alert  the  Agency  to  pestiddes 
having  potentially  serious  adverse 
effects.  Earlier,  the  Agency  had  issued  in 
the  Federal  Register  of  September  20, 
1985  (50  FR  38115),  an  interpretive  rule 
concerning  the  submission  of  adverse 
effects  data  under  FIFRA  sec.  6(a)(2}. 
That  regulation,  although  not  requiring 
the  flagging  of  studies,  had  requested 
that  submitters  voluntarily  do  so. 
Together,  these  two  documents 
attempted  to  address  all  data 
submissions  made  by  registrants  or 
applicants. 

In  its  October  proposal,  the  Agency 
proposed  a  set  of  study  types  subject  to 
the  flagging  requirement.  "The  proposal 
covered  studies  of  three  general  types: 
toxicological  studies  (sobchronic  and 
chronic);  ecological  effects;  and 
environmental  fate  studies.  For  eadi 
study,  the  proposal  contained  one  or 
more  criteria  which,  if  met,  would  trigger 
a  requirement  for  affirmative  flagging  of 
the  study.  The  toxicology  criteria  were 
qualitative  and  descriptive  in  nature. 
'The  environmental  fate  and  ecological 
effects  critona  were  quantitative  and 
objective.  ft0^  was  to  be  flagged  by 
signing  a  certification  statement  that  the 
study  either  did  or  did  not  meet  the 
criteria. 

In  response  to  its  proposal,  the 
Agency  received  comments  from  nine 
pesticide  oompanies  or  trade 
assodations  and  one  environmental 


organization.  In  response  to  these 
comments,  the  Agency  is  at  this  time 
promulgating  only  the  toxicology  criteria 
and  has  better  defined  those  criteria  for 
positive  flagging.  The  Agency  is 
reassessing  the  criteria  for  ecological 
effects  and  environmental  fate  to 
determine  their  feasibilify  and 
usefulness  and  may  in  the  future 
promulgate  the  proposed  criteria,  or 
propose  different  ones.  Comments  on 
the  proposal  are  addressed  in  die 
following  preamble  subunits. 

A  Need  for  Flagging 

The  Agency  stated  in  its  proposal  that 
it  would  be  receiving  large  vcrfmnes  of 
data  in  response  to  its  Data  Call-in 
(DQ)  and  Registration  Standards 
programs,  and  that  its  limited  scientific 
resources  would  not  permit  all  such  data 
to  be  reviewed  upon  receipt.  For  that 
reason,  EPA  viewed  flagging  as  a  means 
of  setting  review  priorities  so  that 
pestiddes  demonstrating  potentially 
serious  adverse  effects  could  be  given 
early  review. 

Most  commenters  questioned  whether 
the  Agency  would  accomplish  its  stated 
purpose  by  its  proposal,  and  several 
commenters  objeded  to  the  proposal. 
Commenters  generally  stated  that  the 
proposal  would  result  in  overflagging  of 
data.  Flagging,  it  was  asserted,  would 
not  isolate  pestiddes  having  potential 
adverse  effects;  rather,  the  Agency 
would  be  inundated  with  studies  diat 
were  flagged,  which  would  defeat  the 
purpose  of  flagging.  Commenters 
attributed  this  to  the  combinati'on  of 
several  factors:  the  vagueness, 
ambiguity,  or  subjective  nature  of  the 
criteria,  particularly  in  the  area  of 
oncogenidty  and  chronic  feeding 
studies;  the  Agency's  recommendation 
for  indusion  flagging  where  sdentific 
uncertainfy  exists;  and  the  concern  that 
EPA  would  seek  penalties  of  an 
unstated  nature,  although  the  proposal 
did  not  describe  such  a  plan.  'These 
three  factors,  commenters  stated,  would 
lead  data  submitters  to  be  extremely 
conservative,  with  the  result  that  most 
studies  would  be  flagged.  One 
commenter  also  stated  that  a  company 
desiring  early  review  of  its  studies  might 
be  inclined  to  flag  them  simpfy  for  that 
purpose  (and  could  do  so  with  impunity, 
since  the  criteria  and  penalties  were  not 
sufficiently  dear  that  they  could  be  held 
accountable  for  erroneous  flagging).  The 
Agency  believes  this  latter  occurrence 
will  be  infrequent 

In  response  to  concerns  about 
ambiguity  and  lack  of  clarity  in  the 
toxic^ogical  studies  and  the  specific 
comments  received,  the  Agency  has 
revised  the  criteria  (see  Unit  XVULC.)  to 


delineate  more  carefully  the  factors  that 
should  be  applied. 

With  respect  to  the  penalties  for 
failure  to  fkig.  under  FIFRA  sec 
3(c)(2)(B)  the  Agency  may  suspend  the 
registration  if  the  data  submitter  fails  to 
flag  the  data  properly.  Moreover,  failure 
to  flag  may  be  deemed  to  be  a 
falsification  of  a  required  report  under 
FIFRA  sec  12(a)(2)(M). 

B.  Scope  of  the  Flagging  Requirement 

Other  commenters  who  objected  to 
the  proposal  questioned  its  utility  in  the 
application  review  process  (as  opposed 
to  the  Data  Call-in  process,  about  which 
similar  comments  were  not  made).  Their 
comments  were  directed  primarily  at 
new  chemicals.  Commenters  stated  that 
flagging  data  submitted  with  a  new 
chemical  application  was  unnecessary, 
i.e.,  that  early  review  of  the  studies 
would  achieve  no  environmental 
protection  because  the  chemical  was  not 
being  marketed.  These  commentera  also 
argued  that  early  review  would  have 
littie  effect  upon  review  resources,  since 
the  entire  application  would  still  have  to 
be  reviewed  (including  all  unflagged 
studies)  before  the  registration  could  be 
granted.  On  the  other  hand,  they  pointed 
out  that  flagging  of  one  study  could 
stigmatize  the  chemical  for  a  single 
effect  M^di  might  not  be  significant 
when  considered  with  the  data  as  a 
whole. 

Finally,  commenters  pointed  out  that 
the  Agency's  stated  policy  is  to  give 
priority  review  to  safer  new  chemicals, 
and  that  giving  early  review  to  studies 
demonstrating  potential  adverse  effects 
runs  counter  to  this  policy.  A  new 
chemical  application  having  no  flagged 
studies  could,  presumably,  be  relegated 
to  a  lower  review  priority  while  the 
Agency  focused  its  attention  on  a  new 
chemical  with  a  flagged  study. 
Commenters  viewed  this  as  an 
unintended  effect  of  the  flagging 
requirement  and  recommended  that  new 
chemical  applications  should  not  be 
subject  to  flagging. 

The  Agency  has  decided  to  retain  the 
flagging  requirement  for  applications  for 
registration.  EPA  believes  that  flagging 
of  data  for  new  chemical  applications, 
althou^  not  a  means  of  prioritizing  the 
review  of  the  application,  will  be  useful 
in  other  ways.  For  example,  if  the 
Agency  has  under  review  other 
regulatory  actions  on  a  chemical,  such 
as  a  section  18  exemption  request  EPA 
will  be  able  to  use  flagged  data  in 
evaluating  the  request 

In  the  case  of  an  application  for 
registration  of  a  me-too  product  or  for  a 
new  use  of  an  old  chemical,  flagging  will 
serve  the  purpose  of  identifying  the 
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study  for  early  review.  An  application 
for  a  new  use  of  an  old  chemical  or  for  a 
me-too  product  is  generally  reviewed  in 
an  order  determined  by  factors  other 
than  the  type  of  amount  of  data 
submitted.  In  the  case  of  me-too 
products,  data  that  would  require 
flagging  are  rarely  submitted.  Similariy, 
unless  an  applicant  seeks  a  significantly 
expanded  use  requiring  submission  of  a 
full  battery  of  studies,  the  Agency  does 
not  expect  the  routine  submission  of  the 
types  of  studies  requiring  flagging.  In 
both  of  these  cases.  EPA  views  the 
flagging  of  data  that  are  submitted  as 
especially  important,  since  the  Agency 
normally  will  not  alter  its  current  review 
priorities  for  such  applications  unless 
prompted  to  do  so  by  having  the  studies 
flagged. 

Finally,  EPA  notes  that  the  task  of 
flagging  the  data  is  not  overly  time- 
consuming  or  difficult,  and  that  the 
number  of  studies  requiring  flagging  is 
relatively  small.  EPA  beUeves  that  the 
burden  upon  registrants  will  be 
insigniflcant  compared  to  the  time  and 
expense  of  producing  the  study  in  the 
flrst  place. 


C.  Toxicology  Criteria 

The  Agency  proposed  flagging  criteria 
for  six  types  of  toxicological  studies 
commonly  required  by  the  Agency. 
These  included  oncogenicity,  chronic 
and  subchronic  feeding  studies, 
reproduction,  teratology,  and 
netut)toxicity  studies. 

1.  Oncogenicity  studies  (Criteria  1 
through  4  in  the  flnal  rule).  A  number  of 
commenters  raised  similar  concerns 
about  imclear  terms  used  in  describing 
the  criteria,  particularly  for  oncogenicity 
and  chronic  feeding  studies.  They 
singled  out  terms  such  as  "marginal," 
"substantial,"  and  "decreased  time,"  as 
needing  better  deflnition.  They  noted 
that  unless  the  terms  are  better  defined, 
industry  compliance  and  enforcement 
would  be  difficidt  and  excessive 
flagging  would  result  Commenters 
suggested  additional  language  that  they 
believed  would  help  clarify  the  criteria, 
including  "statistically  and  biologically" 
significant  increases,  "concurrent  and 
historical"  controls,  and  "treatment- 
related"  effects. 

In  response  to  these  comments,  the 
Agency  has  substantially  revised  the 
criteria  for  oncogenicity  studies  to 
eliminate  many  of  the  imprecise  terms. 
Specifically,  EPA  has  eliminated  the 
terms  "marginal"  and  "substantial 
increase."  and  has  included  language 
concerning  "concurrent  controls"  and 
"statistically  significant"  increases  in 
tumor  development. 

EPA,  however,  has  not  adopted 
language  concerning  "historical" 


controls,  or  "treatment-related"  or 
"biologically  signiflcant"  tumor 
development  llie  Agency  recognizes 
the  importance  of  the  concepts  such  as 
"historical  controls."  "biological 
sigoificance."  and  "treatment-related 
effects"  in  the  ultimate  determination 
concerning  oncogenicity  of  a  pesticide. 
However,  the  Agency  believes  that 
since  the  purpose  of  the  criteria  is  to 
provide  a  rough  screen  to  alert  the 
Agency  of  potential  problems,  such 
detailed  analyses  are  not  warranted  at 
this  level  of  review.  The  "decreased 
time  to  tumor  development"  language 
has  been  retained  because  it  is  a 
commonly  recognized  criterion  for 
judging  oncogenicity. 

Although  these  revisions  significantly 
reduce  the  ambiguity  of  the  criteria, 
scientific  judgment  still  must  be  applied 
to  determine  whether  the  toxicology 
criteria  have  been  met,  but  EPA  beKeves 
that  this  scientific  interpretation  is  no 
more  uncertain  or  ambiguous  than  that 
which  normally  arises  in  interpreting  the 
results  of  any  scientific  study. 

2.  Teratology  studies  (Criterion  5).  Of 
the  six  commenters  on  the  teratology 
criterion,  three  suggested  the  inclusion 
of  the  same  language  as  for  the 
oncogenicity  studies.  EPA  has  not 
included  language  on  biologically 
significant  increases,  historical  controls, 
and  treatment-related  effects  for  the 
reasons  explained  before.  EPA  has 
included  language  concerning  a  "dose- 
related  response."  The  Agency  is 
conforming  this  rule  to  its  position  on 
teratology  as  expressed  in  previous 
Agency  dociunents  (Final  Guidelines  for 
the  Health  Assessment  of  Suspect 
Development  Toxicants,  September  26, 
1986  (51  PR  34028);  Standard  Evaluation 
Procedure:  Teratolo^  Studies,  OPP, 
June  1985).  The  concept  of  adverse 
developmental  toxicity  in  the  absence  or 
presence  of  significant  maternal  toxicity 
at  the  same  dose  level  will  be  evaluated 
on  a  case-by-case  basis. 

Another  commenter  noted  that 
teratogencity  cannot  be  compared  on  a 
fetus  basis,  only  on  a  litter  basis.  The 
Agency  agrees,  and  has  deleted  the 
fetus-based  comparisons.  A  third 
commenter  noted  that  the  presence  of 
teratogenicity  is  sufficient  evidence  of 
adverse  effects;  language  requiring  an 
"increase"  in  fetal  malformations  is  not 
appropriate.  EPA  disagrees,  and  has 
retained  the  original  language.  In  most 
teratology  studies,  the  controls  show  a 
certain  low  background  rate  of 
teratogenic  effects;  therefore  an 
"increase"  when  compared  with 
controls  is  appropriate. 

3.  Neurotoxicity  studies  (Criterion  6). 
Commenters  on  the  neurotoxicity 
criterion  generally  stated  that  the  end 


point  of  concern — a  "positive  effect" — is 
too  vague  and  imdefined  to'be 
meaningfiil  in  evaluating  whether  a 
study  meets  the  criterion.  Two  suggested 
alternative  language  that  they  believed 
expressed  the  criterion  more  accurately. 
EPA  rejected  language  requiring 
"histologic  ei^dence  of  adverse  effect  on 
nerves"  as  being  too  narrow.  In  the  final 
rule,  the  Agency  has  accepted  fte 
suggested  language  of  the  other 
commenter,  who  proposed  to  base  the 
criterion  on  a  response  "indicative  of 
acute  delayed  neurotoxicity,"  but  not 
requiring  that  a  positive  response  be 
dependent  upon  histologic  findings  of 
nerve  effects. 

The  Agency  has  not  adopted  language 
suggested  by  commenters  concerning 
"historical"  controls,  for  the  reasons 
cited  earUer.  Nor  has  EPA  based  the 
criterion  on  "positive  and  negative 
controls"  as  suggested  by  another 
conmienter.  EPA's  concern  in  evaluating 
neurotoxic  effects  focuses  on  whether 
such  effects  are  greater  than  negative 
controls,  not  on  whether  they  are  as 
potent  as  positive  controls. 

4.  Chronic  feeding  studies  (Criteria  7 
and  8).  Commenters  on  these  criteria 
focused  on  the  Agency's  use  of  the 
acceptable  daily  intake  (ADI)  which  is 
often  derived  firom  the  results  of  chronic 
feeding  studies.  Commenters  generally 
requested  that  the  Agency  clarify  what 
ADI  was  to  be  used,  whether  a 
provisional  ADI  (PADI)  should  be  used, 
and  the  applicability  of  the  criteria 
when  there  is  no  ADI.  There  was  no 
disagreement  with  the  lOX  or  lOOX 
factors  used  in  the  translation  of  the 
NOEL  to  the  ADI. 

In  applying  the  chronic  feeding 
criterion,  data  submitters  should  use  the 
latest  ADI  upon  which  a  tolerance 
(either  temporary  or  permanent)  has 
been  based  This  may  be  a  PADI  if  not 
based  on  a  full  complement  of 
toxicological  studies  sufficient  to  define 
an  ADI.  If  no  ADI  has  ever  been 
determined  (no  tolerances  have 
previously  been  established),  the  data 
submitter  should  flag  the  first  study 
which  permits  the  establishment  of  a 
PADI  or  ADL  and  thereafter  apply  the 
criterion  as  written. 

5.  Reproduction  studies  (Criterion  9). 
Two  comments  were  received  on  this 
criterion.  One  suggested  the  inclusion  of 
historical  controls,  which  the  Agency 
has  not  adopted.  The  other  Higgested 
that  the  use  of  the  "no  obsefVed  effect 
level"  (NOEL)  should  be  replaced  with 
the  "no  observed  adverse  effect  level" 
(NOAEL).  Tlie  Agency  views  these 
terms  as  interchangeable,  but  Id  the 
pesticide  regulation  program  he* 
consistently  used  the  term  "NOV 
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"adverse"  effects  would  introduce 
greater  ambiguity  into  the  criterion. 
Therefore,  die  Agency  has  not  changed 
the  reproduction  criterion. 
■  6.  Subchronic  feeding  studies  (Criteria 
11  and  12).  Commenters  on  die 
subchronic  criteria  generally  were 
concerned  about  the  Agency's  200X  and 
2000X  factors  used  in  translating  the 
NOEL  to  the  ADL  They  argued  diat  the 
Agency  should  not  donhle  the  factors 
used  (in  addition  to  the  tenfold 
difference  factor  normally  applied  based 
on  the  use  of  subchronic  instead  of 
chronic  studies).  They  urged  the  Agency 
to  use  a  lOOX  factor  for  the 
cholinesterase  inhibition  criterion  and  a 
lOOOX  factor  for  the  general  (systemic) 
toxicity  criterion.  EPA  agrees  with  these 
comments,  and  has  revised  the  criteria 
for  subchronic  studies  to  reflect  only  a 
tenfold  uncertainty  factor. 

Commenters  also  suggested  language 
concerning  'treatment-related"  effects 
and  the  NOEL;  the  Agency  has  not 
adopted  these  suggestions  for  reasons 
given  earlier. 

D.  Environmental  Fate  and  Ecological 
Effects  Criteria 

Commenters  on  both  the 
environmental  fate  and  ecological 
effects  criteria  questiimed  n^^etber  the 
criteria  would  be  effective  in  identifying 
pesticides  having  potential  adverse 
effects.  A  typical  Gomment  was  that  in 
both  the  aiviranmental  fate  and 
ecological  effects  areas,  the  flag^ng 
criteria  ooold  not  be  applied 
independently  as  indicators  of  potential 
adverse  effects,  but  oust  be  omsidered 
with  other  studies.  Asrtknlariy, 
commenters  noted  diat  the 
environmental  Cate  criteria  are  actually 
characteristics  of  the  pesticide  that  are 
meaningless  when^onsidered 
independendy. 

Hie  Agency  agrees  with  commenters 
that  flagging  of  envitonBental  fate  and 
ecological  effects  studies  under  the 
criteria  as  proposed  would  result  in  a 
large  number  of  studies  being  fk^gged  for 
early  review.  The  Agency  has  tested  the 
flagging  criteria  by  applying  them  to  a 
random  sampling  of  23  Registration 
Standards.  Of  the  available  studies  (for 
a  number  of  Standards,  there  were  no 
studies  which  could  be  judged  against 
the  flagging  criteria),  over  80  percent  of 
the  hydrolysis  and  aerobic  sc^ 
metabolism  studies  and  66  p«cent  of 
the  solubilify  studies  would  have  been 
flagged.  When  considered  together,  it  is 
clear  that  a  large  proportion,  if  not  all. 
pesticides  would  meet  one  or  more  of 
the  environmental  fate  criteria. 
Similarly,  in  the  area  of  ecological 


effects,  35  to  54  percent  of  the  studies 
would  be  flagged,  depending  upon  study 
type. 

By  contrast  a  similar  comparison  of 
toxicology  stndies  in  the  Re^tration 
Standards  surveyed  revealed  that  30 
percent  or  less  of  the  studies  would  be 
flagged  (in  the  Agency's  estunation). 
ranging  from  a  low  of  10  percent  for 
teratology  stndies  to  31  percent  of 
chronic  feeding  studies.  Based  on  dus 
Umited  survey,  and  the  comments 
received.  EPA  has  decided  not  to 
establish  flagging  criteria  for 
environmental  fate  studies  or  ecological 
effect  studies  at  this  time.  EPA  wOl  be 
evaluating  whether  criteria  can  be 
developed  that  will  identify  or  isolate 
effects  of  concern  man  dwfy.  At  a 
future  time,  EPA  may  promulgate  or 
propose  flagging  critoia  for 
enviromnenlal  fate  and  nxrfog^l 
effects  studies. 

E.  Procedural  and  Miscellaneoua 

In  additioB  to  canunents  on  the 
criteria,  the  Ageaty  received  a  number 
of  coDunents  on  the  procedural  aspects 
of  the  praposaL  as  well  as  some 
miscellaneoos  conunents. 

1.  Does  Sagging  ^iply  to  interim 
reports  as  well  as  final  studies?  No.  the 
requirement  applies  to  the  study  when 
complete.  However,  if  the  study  is  being 
conducted  on  a  registered  pesticide, 
under  FIFRA  sec.  6(a)(2)  Uiere  may  be 
an  obligation  to  submit  interim  reports 
identified  as  e(aK2)  data. 

2.  The  Agency  should  issue  in  the 
Fedasd  Register  semi-annuaUy  a  list  of 
all  flagged  studies.  EPA  does  not  intend 
to  do  so.  The  purpose  of  flagging  is  to 
identify  studies  tliat  should  be  given 
early  review.  Industry  commenters  woe 
particularly  concerned  that  the  effect  <rf 
flagging  might  be  to  stigmatize  the 
chemical  in  the  public  perception  based 
on  less  than  complete  information.  EPA 
believes  it  would  be  premature  and 
inappropriate  for  the  Agency  to 
publicize  the  submission  of  studies 
merely  because  they  had  been  flagged. 
Until  the  Agency  has  reviewed  studies 
to  determine  their  significance, 
publication  would  serve  only  to  raise 
public  concerns  and  fears  that  might 
prove  entirefy  unfoimded.  If,  based  on 
its  review  ol  the  study,  the  Agency 
determines  to  take  regulatory  action, 
such  as  initiating  a  special  review  of  the 
pesticide,  the  agency  would  then  make 
public  its  findii^s  and  reasons  for  so 
doing. 

3.  EPA  should  use  the  criteria  as 
indicators  that  a  risk  trigger  for  special 
review  has  been  exceeded.  EPA  rejects 
this  idea  for  the  same  reasons  as  stated 
above.  The  criteria  for  ^>ecial  review 
are  clearly  set  out  in  40  CFR  154.7,  and 


entail  consideration  of  exposure  factors 
not  encompassed  in  the  flagging  criteria. 
A  pesticide  will  be  {daced  in  special 
review  cmfy  upon  Agency  deteimination 
that  a  special  review  criterion  has  been 
met- 

In  this  regard,  one  commenter  also 
suggested  that  EPA  riiould  include 
flagging  criteria  for  exposure  factors. 
The  commenter's  point  was  that  the 
Agency  should  give  higher  priorify  to  a 
pesticide  having  high  exposure 
potential,  even  if  there  are  flagged 
studies  on  a  low  exposure  chemical. 
EPA  intends  that  the  flagging  criteria  be 
used  for  a  relatively  rapid  screening 
process  for  internal  review  purposes,  if 
the  criteria  were  encumbered  with 
exposure  factors,  which  would  be 
consideraUy  more  subyective  in  nature, 
they  would  lose  thmr  usefulness  to  the 
Agency,  and  would  be  significanUy 
more  difficult  for  data  submitters  to 
interpret  correctfy.  The  effectiveness  of 
the  flagging  criteria  depends  on  mutual 
understanding  between  the  Agency  and 
data  submitters  of  the  types  of  scientific 
findings  that  are  of  concern  to  the 
Agency  as  indicative  of  potential 
adverse  effects.  EPA's  objective  has 
been  to  introduce  greater  objectivity  and 
clarify  into  the  flagging  criteria,  not 
greater  uncertainties.  As  noted  earlier, 
commenters  indicated  that  the  criteria  ' 
as  written  (without  exposure 
considerations)  were  too  vague  and 
ambiguous.  However,  the  Agency  may 
take  exposure  factors  into  account  when 
determining  the  priority  of  review 
among  similarly  flagged  studies.  For 
example,  it  is  likely  that  higher  priorify 
would  be  given  to  a  flagged  study  for  a 
chemical  having  high  or  widespread 
exposure  than  to  one  having  limited 
exposure. 

Moreover,  another  commenter 
questioned  whether  the  flagging  criteria 
would  not  put  the  data  submitter  in  the 
position  of  having  to  make  a  judgment 
call  that  the  Agency  is  mandated  to 
make.  This  commenter  raised  the 
question  whether  EPA's  independent 
assessment  of  the  study  might  be 
compromised  by  the  submitter's  flagging 
of  the  study.  Although  EPA  does  not 
believe  that  this  would  happen, 
inclusion  of  exposure  criteria  would 
certainfy  give  more  credence  to  the 
commenter's  concern  about  registrant 
versus  Agency  judgments. 

4.  Finally,  several  commenters 
remarked  on  the  Agency's  recentfy 
issued  interpretive  rule  on  FIFRA  sec 
e(a)(2)  data.  This  final  interpretive  rule 
included  the  flagging  criteria,  with  a 
request  that  data  submitters  use  the 
criteria  in  submitting  section  6(a)(2) 
data.  Although  not  directfy  pertinent  to 
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this  rule,  which  specifically  excludes 
6(a)(2)  data  from  the  flagging 
requirement,  the  comments  indicated 
some  confusion  as  to  the  role  of  die 
flagging  criteria  in  identifying  potential 
adverse  effects  data  under  FIHIA  se^. 
6(a)(2). 

The  Agency  has  not  yet  made 
effective  its  final  6(a)(2)  interpretive 
rule,  published  in  the  Federal  Register  of 
September  20, 1965  (50  FR  38115).  Before 
it  does  so,  EPA  intends  to  revise  the  rule 
in  response  to  concerns  raised  by 
commenters  and  to  republish  the  final 
rule.  The  recommended  use  of  flagging 
criteria  will  be  deleted  firom  the  final 
rule.  The  Agency  agrees  with 
commenters  that  flagging  of  6(a)(2)  data 
would  be  a  redundant  requirement,    | 
since  6(a)(2)  adverse  effects  data  are 
inherently  relevent  to  the  Agency's  risk/ 
benefit  decisionmaking.  The  purpose  of 
the  6(a)(2)  interpretive  rule  is  to 
delineate  the  subset  of  adverse  effects 
data  the  Agency  is  most  interested  in 
reviewing.  Data  identified  as  6(a)(2) 
data  are  already  given  priority  review  in 
the  same  manner  as  is  intended  by 
flagging.  Therefore,  flagging  of  only 
some  of  those  data  would  create  a 
"subset  within  a  subset"  situation, 
which  could  prove  confusing  to 
registrants,  with  no  corresponding 
benefit  to  the  Agency  in  early  review 
priorities. 

XX.  Product  Chemistry  DaU 
Requirements 

The  Agency  proposed  establishing  b 
new  Subpart  R  of  Part  152,  which  would 
contain  product  chemistry  data 
requirements.  The  proposed  data 
requirements  repeated  the  existing 
product  chemistry  data  requirements 
currendy  contained  in  Part  158.  In 
addition.  Subpart  R  was  to  codify 
certain  types  of  product  chemistry 
information  contained  in  the  Pesticide 
Assessment  Guidelines,  which  are 
referenced  in  Part  158  in  the  table  of 
product  chemistry  requirements 
(S  158.190),  but  without  guidance  on  the 
types  and  quantify  of  information 
required  to  be  submitted.  This  latter 
information  consists  of  information 
concerning  identify  and  composition  of 
ingredients  and  impurities,  descripti(His 
of  starting  materials  and  manufactiuing 
processes,  discussions  of  potential 
impurify  formation,  and  requirements 
for  certified  limit  information  and 
analytical  methods. 

Eight  commenters  addressed  the 
product  chemistry  requirements 
proposed  as  Subpart  R.  All  but  one  of 
these  were  pesticide  producers  or 
groups  who  expressed  Concern  about 
the  stringency  of  the  requirements.  The 
other  commenter  was  an  environmental 


group  which  strongly  supported  the 
clarified  requirements. 

A.  Reogranization  of  Part  158 

From  an  organizational  standpoint 
most  commenters  noted  the  redundancy 
of  repeating  the  product  chemistry 
requirements  in  two  different  codified 
locations  (Part  152  and  Part  158).  The 
Agency's  proposal  of  Subpart  R  was 
primarily  one  of  convenience.  In  order  to 
present  the  existing  product  chemistry 
requirements  and  integrate  the  new 
requirements  into  a  comprehensive 
whole,  EPA  extracted  the  requirements 
from  Part  158  (which  was  then  ready  for 
promulgation)  and  proposed  Subpart  R. 
Ultimately,  EPA  intended  to  consolidate 
all  the  requirements  in  a  single  location 
in  Title  4a 

The  Agency  agrees  with  commenters 
that  the  reqiurements  should  be  located 
in  Part  158,  and  has  reorganized  Part  158 
to  do  so.  Product  chemistry 
requirements  are  contained  in  Subpart 
C  and  the  remaining  data  requirements 
(presented  in  tables)  comprise  Subpart 
D.  Other  organizational  changes  have 
been  made  to  accommodate  these 
revisions,  but  the  only  substantive 
chauiges  involve  the  revision  qf  the 
product  chemistry  requirements. 

Because  of  the  reorganization  of  the 
material,  this  preamble  luiit  discusses 
section-by-section  the  requiremetats 
beging  adopted  by  the  Agency,  and 
responds  to  comments  on  the  proposal. 
The  new  organization  is  used  In  this 
preamble.  The  following  table  correlates 
the  new  Part  158  sections,  the  old  Part 
158  sections,  and  the  proposed  sections. 

Table— Derivation  and  Distribution 
OF  Part  158  Product  Chemistry 
Data  Requirements 


Nawaedton 

OW158sKlion 

aacSon 

158.108 

158.115. 

None. 

158.150 

158.105 _.. 

152.340. 

158.153„.. 

158.108<c) 

152.34Z 

158.155 

1S8.10e(b) 

152.344. 

158.180 

NOfM ........—............ 

152.346. 

158.162... 

Noo« 

152.348. 

158.166 

Nona 

152.34& 

158.187 

NOnv «..».„...». 

152.350. 

158.170 

158.120 .„. 

152.352, 
152.364. 

158.175 

158.110 

152JS2. 
152.353. 

158.180 -. 

158.112 

1S2J64. 

158.19a 

15ai« 

Nona. 

158.202.. 

158.105 

Nons. 

158.240- 

158.125-158.170.. 

NofW. 

158.740. 

B.  Scope  and  Applicability 

Section  158.160  has  laigely  been 
repeated  bom  current  Part  158.  This 
section  outlines  the  applicabilify  of  the 


product  chemistry  requirements,  and 
discusses  their  purpose  and  use  in  the 
Agency's  review  scheme  and  regulatory 
decisions.  A  new  paragraph  has  been 
added  discussing  the  nominal 
concentration. 

C.  Definitions 

Section  158.153  contains  definitions 
pertinent  to  the  product  chemistry 
evaluation.  The  Agency  received 
specific  comments  on  two  definitions, 
and  has  revised  others  for  clarify  and 
simpUcify. 

The  current  (and  proposed)  definition 
of  "technical  grade  of  active  ingredient" 
(TGAI)  defines  Uw  TGAI  to  include 
added  substances  necessary  for 
synthesis  or  purification.  Thus  the 
intended  components  of  the  TGAI  are 
the  pesticide  chemical  itself,  any 
starting  materials  remaining  fix)m  the 
reaction  process,  or  added  during  that 
process,  and  any  substances  remaining 
from  the  final  purification  steps. 

Two  commenters  suggested  that  the 
definition  of  "technical  grade  of  active 
ingredient"  be  revised  to  permit  the 
inclusion  of  a  preservative  in  the  TGAL 
The  Agency  has  not  adopted  this 
suggestion.  The  TGAI  is  the  test 
substance  normally  required  for  a 
number  of  Part  158  studies  in  toxicology, 
ecological  effects,  and  environmental 
fate,  and  the  Agency  believes  its 
integrify  should  be  preserved  as 
carefully  as  possible  for  test  purposes. 

Prom  a  strictiy  scientific  standpoint, 
testing  to  determine  the  characteristics 
of  an  active  ingredient  should  be 
conducted  wi^  a  version  of  the 
ingredient  that  is  as  pure  as  possible, 
such  as  the  pure  active  ingredient. 
Contaminants  or  impurities  in  the  test 
substance  are  scientifically  undesirable 
for  such  testing,  since  they  complicate 
the  test  procedure  and  may  introduce 
uncertainties  into  the  evaluation  of 
results.  It  would  be  impractical  and 
costly,  however,  to  require  that 
applicants  take  extraordinary  steps 
beyond  normal  qualify  assurance 
measures  to  purify  the  TGAI  simply  for 
the  purpose  of  most  testing.  The  product 
of  such  purification  would  not  be 
representative  of  the  actual  TGAI  that 
will  be  incorporated  into  other  products. 
Therefore,  the  Agency  ordinarily  allows 
use  of  the  TGAI  itself,  at  the  point  at 
which  it  emeiges  from  the  reaction  and 
purification  processes,  as  the  most 
practical  substitute,  recognizing  its 
limitations. 

Since  unavoidable  substances  are 
undesirable  in  the  TGAI,  the  intentional 
addition  of  substances  (such  as  a 
preservative  used  for  stabilization 
during  shipment  to  formulators),  is  less 


tolerable.  Therefore,  the  final  definition 
of  TGAI  has  not  been  modified. 
Another  commenter  requested 
clarification  of  the  definition  of 
"impurify  associated  with  an  active 
ingredient."  This  comment,  however, 
was  directed  to  the  question  of  who  was 
required  to  submit  information  on  the 
impurities  associated  with  the  active 
ingredient  The  commenter's  concern 
was  that  formulators  should  not  be 
required  to  submit  such  information, 
since  it  would  be  available  fiom 
producers  of  the  TGAI.  The  final  rule 
specifies  that  formulators  would  not  be 
required  to  provide  information  on  die 
impurities  in  the  TGAI,  but  it  does  not 
affect  the  definition.  ConsequenUy,  the 
definition  has  not  been  revised. 

:  With  respect  to  who  must  submit 
information  on  the  impurities  associated 
with  an  active  ingredient  the  burden 
falls  primarily  on  producers  using 
integrated  systems,  that  is.  persons  who 
produce  the  TGAI  or  end  use  product  in 
a  continuous  process.  A  formdator  who 
purchases  a  registered  product  is  not 
expected  to  provide  information  on 
impurities  in  that  product  Both 
S§  158.155  (product  composition)  and 
158.167  (discussion  of  formation  of 
impurities)  clearly  state  that  the 
producer  of  a  product  by  a  non- 
integrated  system  is  not  required  to 
provide  information  on  the  identify  or 
amount  of  impurities  contained  in  the 
TGAI. 

The  Agency  has  revised  several 
definitions  in  other  ways,  in  response  to 
comments  that  they  were  unclear. 
Further,  the  Agency  has  also  revised 
some  definitions  because  of 
modifications  in  the  data  requirements 
(see  later  sections  of  this  preamble  unit). 
The  following  changes  have  been  made 
in  i  15&153: 

1.  Definitions  for  "end  use  product" 
and  "manufacturing  use  product"  has 
been  included.  These  were  inadvertentiy 
omitted  from  the  proposed  ^^• 

2.  A  definition  of  "formulation"  has 
been  added  for  the  purpose  of 
distinguishing  the  operation  of  blending 
and  dDution  from  that  of  chemical 
reaction  ordinarily  involved  in  an 
integrated  system.  Commenters 
uniformly  noted  that  data  requirements 
pertaining  to  the  chemical  reaction 
process  were  not  applicable  to  the 
formulation  process. 

3.  The  definition  of  "beginning 
material"  has  been  clarified.  First  the 
term  has  been  changed  to  "starting 
material."  Second,  die  definition  has 
been  modified  to  clarify  that  die  term 
applies  only  to  materials  used  in  a 
reaction  process  resulting  in  a  TGAI  or 
its  equivalent  Only  a  producer  who 
uses  an  integrated  system  is  required  to 
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provide  information  on  starting 
materials. 

4.  The  definitions  of  "active 
ingredient"  "inert  ij^edient"  and 
"impurify"  have  been  modified  to 
include  groups  of  structurally  similar 
substances  as  well  as  single  substances. 
This  permits  the  Agency  to  specify  that 
certain  closely  related  impurities,  such 
as  nitrosamines,  be  considered  together 
for  testing  or  regulatory  purposes. 

5.  The  term  "inert  ingredient"  has 
been  changed  to  delete  the  words 
"intentionally  added."  The  term  is  now 
defined  to  include  only  substances 
intentionally  added  to  the  pesticide 
product  Any  other  constituent  that  is 
neither  an  active  ingredient  nor  an 
intentionally  added  ingredient  such  as  a 
degradation  product,  reaction 
byproduct  or  contaminant  is 
considered  to  be  an  "impurify"  within 
the  definition  of  { 15&153(c)  for  the 
purposes  of  product  chemistry 
evaluation. 

TTie  Agency  is  aware  that  under 
FIFRA  sec.  2(m),  impurities  are 
encompassed  within  the  definition  of 
inert  ingredient  In  the  final  rule,  EPA  is 
modifying  the  definition  of  inert 
ingredient  to  exclude  impurities.  EPA 
believes  that  for  clarify  and  usefulness 
of  the  data  requirements  contained  in 
Subpart  C,  die  term  "inert  ingredient" 
should  be  defined  to  include  only  those 
inert  ingredients  that  are  intentionally 
added,  and  the  term  "impurify"  should 
be  defined  to  include  all  other 
substances  that  are  not  "ingredients"  of 
the  product  This  does  not  modify  the 
legal  standing  of  impurities  under  the 
Act  as  inert  ingredients.  However,  it 
significandy  improves  the  abilify  of  the 
Agency  to  describe  its  data 
requirements  for  inert  ingredients  and 
impurities,  and  makes  the  terms 
consistent  with  their  historical 
connotation  and  actual  usage. 

6.  The  term  "integrated  formulation 
system"  is  now  referred  to  simply  as  an 
"integrated  system."  The  reason  for  this 
is  that  the  term  "formulation"  has  been 
defined  in  S  158.153(b)  to  include  only 
blending  and  dilution  operations.  An 
integrated  system  may  or  may  not 
include  a  formulation  step. 

D.  Product  Composition  Information 

The  Agency  had  pro]x>sed  a  set  of 
product  composition  information  that 
essentially  repeated  that  contained  in 
Part  158.  A  number  of  commenters  noted 
that  much  of  the  information  on  active 
ingredients  could  be  supplied  simply  by 
citing  the  registration  number  of  the 
source  product  (on  die  assumption  diat 
the  source  product  is  EPA-registered 
and  that  EPA  will  abeady  possess  the 
information).  Another  commenter  noted 


that  certain  identifying  information 
required  on  inert  ingredients  is  not 
available  to  a  formidator  because  it  is 
proprietary  or  trade  secret.  In  general, 
the  comments  suggested  a  need  for 
clarification  of  the  requirements. 

EPA  agrees  widi  diese  comments.  In 
order  to  clarify  the  product  composition 
information  requirements,  §  158.155  has 
been  reorganized  to  specify  separately 
the  information  required  on  active 
ingredients,  inert  ingredients,  toxic 
impurities,  other  impurities  associated 
with  the  active  ingredient,  and 
ingredients  that  caimot  be  characterized 
as  discrete  substances.  Requirements 
concerning  impurities  associated  with 
inert  ingredients  have  been  reserved  in 
this  final  rule. 

Section  S  158.155(a)  distinguishes 
between  an  active  ingredient  which  is 
derived  from  an  EPA-registered  source 
and  one  derived  from  an  unregistered 
souroe.  A  formulator  who  uses  a 
registered  product  as  the  source  of  an 
active  ingredient  in  his  product  is 
required  to  provide  simply  the  pertinent 
information  on  the  source  product  and 
to  provide  the  nominal  concentration 
and  certified  limits  of  the  active 
ingredient  in  his  product.  If  the  source  of 
active  ingredient  is  not  EPA-registered, 
complete  chemical  identification  ofUn 
active  ingredient  is  required,  including 
chemical  names,  formulae,  and 
molecular  weight  For  all  active 
ingredients,  the  nominal  concentration 
and  upper  and  lower  certified  limits  are 
required. 

With  respect  to  inert  ingredients, 
S  158.155(bT  specifies  that  the  chemical 
identify  of  inert  ingredients  is  to  be 
provided  by  the  appUcant  only  to  the 
extent  that  it  is  known  to  him.  A 
formulator  who  uses  a  basic  chemical  in 
the  formulation  of  his  product,  or  who 
simply  dilutes  the  manufacturing  use 
product  with  a  solvent  or  water,  is 
expected  to  provide  complete 
information  on  identify.  Lf  he  uses  a 
proprietary  mixture  of  inert  ingredient    - 
such  as  a  combination  of  emulsifiers  of 
unknown  comftosition,  he  is  responsible 
for  ensuring  that  the  producer  of  that 
proprietary  ingredient  furnishes  the 
Agency  with  identify  information 
directly.  Producers  of  proprietary  inert 
ingredients  may  wish  to  establish  with 
the  Agency  master  files  of  the 
composition  of  their  products  for 
reference  by  appUcants.  The  Agency 
may  require  an  applicant  or  registrant  to 
know  or  ascertain  the  identify  of 
individual  inert  ingredients  of 
toxicological  concern  in  their  products, 
regardless  of  their  origin  in  proprietary 
mixtures,  either  for  data  generation  or 
labeling  purposes. 
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MoRfyver.  a  re^stFanl  will  be  held 
responsible  for  the  certified  liants  of 
inert  iiigreAewts  inckided  in  kis  prodoct 
only  as  part  ol  a  praprietaiy  mixtore 
(refer  to  Unit  XX.R  foe  fnrtfier 
discussMHi  of  certified  UmitiX 

Section  15ai55ic)  now  dfacrihea  the 
required  idenlificxtian  iufui— t»B»  fw 
imparities  of  toxicokogical  significaBoe 
associated  with  the  eKtive  iogiedienL 
Sectioa  lS&lS5(d)  deaoribea  the 
informatian  nqaind  iar  otker  impurities 
associated  with  tike  active  ingre^ent 
and  present  at  leveta^eater  AaD&li 
percent  of  the  TG  Al.  Tkae  I 

reqaarcmenis  for  idenlificatiaa  aad 
certification  o<  impuntin  f^  (■■'y  ^° 
technical  grade  active  ki^edients  and 
products  produced  by  an  inte^ated 
systeai.  Finally.  I  l&8Ll5&if)  addresses 
in^edieats  that  cannot  be  diaraderized 
chemicalty  because  td  tbek  coopiexity, 
or  because  they  are  stJiatanres  for 
which  extensive  chesaicai  analysis  is 
not  practicable. 

Section  158055  spedfies  tkat  a  person 
who  fumulates  a  pesticide  product  is 
required  to  provide  only  information  on 
the  active  and  inert  ingredients.  A 
producer  of  a  product  by  an  integrated 
system  (whether  it  is  a  manufacuring 
use  product  or  end  use  product)  also  is 
reqaired  to  provide  information  on  the 
impimties  that  may  be  present  in  the 
product 

E.  Materials  Used  in  Prodadng  tbe 
Product 

The  Agency  proposed  tfiat  api^icants 
provide  certain  identifying  information 
on  the  materials  used  in  producing  the 
final  prodnct.  Section  156.10b  sets  out 
requirements  regardiiv  sowce  materials 
which,  ahbongh  *ey  are  rery  similar  to 
those  in  5158.155.  are  not  the  same. 
Section  158.112  focuses  strictiy  on  the 
identity  and  quantity  of  the  separate 
chemical  constituents  of  tbe  final 
product — the  active  iii^edient,  inert 
ingredients,  and  impurities — that  is 
offered  for  sale  and  distribstioii.  Section 
158.180,  by  contrast,  addresses 
information  on  tfte  actnai  materials  ased 
to  make  the  product  which  may  be 
distinctiy  (fiffierent.  These  are  (rften 
referred  to  as  tbe  "recipe"  ingredients  of 
the  prodact 

Under  lisaieoi  fte  appticaot  ia  ■  I 
intended  to  provide  inforaiation  on  fte 
"recipe"  ingredients  of  his  ptodaction  or 
formulation  process,  induing  dwir 
sources  and  properties.  The  "lecspe" 
ingredients  for  a  tecfanica)  grade  active 
ingredient  or  integrated  tyttem  product 
are  the  starting  materia  for  the  various 
chemical  reactions  by  which  a  product 
cootainiBg  the  active  ingredient  is 
ultimatriy  produced.  The  "recipe" 
ingredients  for  a  non-integrated  system 
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product  however,  are  those  ingredients 
(whose  identity  and  composition  may  be 
proprietary^  wWch  are  blended  to  make 
the  final  prodact.  Section  158.180  does 
not  adcfress  impwities,  since  imparities 
are  never  intenlionany  osed  in  lite 
process,  bat  are  a  result  of  die  process. 
Several  comneoters  pointed  oat  that, 
with  respect  to  inert  ingredients,  the 
Agency  would  receive  large  sanounts  of 
duplicative  iidormation,  since  the  same 
inert  m^-e^ents  are  osed  in  a  mmber  of 
products.  The  Agency  reoogniies  that  if 
producers  use  the  same  inert 
ingredients,  EPA  will  receive  some 
informatioa  that  is  dufrficative.  On  the 
other  band,  infbnnation  can  be 
incorporated  by  rcfennce  if  it  has  been 
previoo^  swbnutted  by  the  applicant. 
EPA  encourages  prodocers  of  inert 
ingredients  to  estoUish  master  files 
which  will  elimmate  mnch  repeti'tioas 
information. 

The  majority  of  infonntion  reqaired 
by  5  §  158.155  and  158.160  is  supplied  by 
completing  tbe  Statement  of  Fonnla. 
(current  EPA  Form  85^0-4).  EPA  is  in  the 
process  of  revising  its  Statement  of 
Formula  iorm  to  conform  to  the 
requirements  of  this  siriipart  and  other 
needs  «rf  the  Agency.  The  information 
reqvired  by  f  §  15&162  through  ISaiSO  is 
not  amenable  to  standardized  forms, 
and  must  be  submitted  in  narrative 
form. 

A  coanmenter  noted  an  inconsistency 
in  requiring  such  extensive  mfonnation 
on  an  inert  ii^redient.  when  elsewhere 
in  the  nde  (proposed  i  15Z.V.),  tbe 
Agency  propoeed  to  perrant  a  change  in 
the  source  of  the  inert  ingredient  without 
even  notifymg  tbe  Agency.  The  Agency 
has  now  revised  S  152.42  soch  that 
changing  the  soorce  of  an  inert 
ingredient  is  an  acticm  reqniring 
notification  to  the  Agency  (bat  mrt 
approval)  only  if  the  Agency  originaBy 
required  sudi  irrfbrraation.  Chaining  tiie 
identity  of  an  inert  ingredient  (rnduding 
variations  in  proprietary  mixtures  of 
inert  ingredients)  requires  Agency 
approval. 

Another  ooaoBaenter  suggested  that  the 
Agency  r"'*"'**^  to  identify  inert 
ingredients  vAidt  are  sufficiently  well 
known  that  no  information  need  be 
provided.  The  conunenter  sugested  that 
ingredients  listed  in  proposed  §  158.1001 
(recodified  as  f  153.13^  be  considered 
for  this  purpose.  That  sectioct  defmed 
substances  deemed  to  be  mert  when 
ased  in  antimierobisi  products.  Although 
the  suggestion  of  die  connnenter  is 
worthwhile.  Aie  sabstances  on  the  Hat  in 
S  153.130  are  not  diemwals  that  could 
necesswily  form  the  basis  of  such  a 
Usting.  The  conunenter  assumed  that 
identification  as  an  mert  ingredient  in 
(153.130  estal^shes  a  presumption  oi 


knowledge  about  and  automatic 
"clearance"  of,  such  ingredients;  this  is 
not  80.  The  substances  listed  in  S  153.139 
should  not  be  assomed  to  be  "cleared" 
in  any  regulatory  sense  of  the  word; 
they  have  not  been  reviewed  by  the 
Agency  for  that  pwpoee.  Listing  in 
S  153.13B  merely  identifies  them  as 
pesticidaily  inert  for  purposes  of 
labeling. 

However,  the  Agency  has  developed 
and  published  in  ^e  Federri  Register  of 
April  22. 1987  (52  FR  133efc)  an  inert 
ingtedieirt  strategy,  under  which  the 
Agency  categorized  pestipde  inert 
ingretfients  into  four  "fists'  based  upon 
their  potential  toxicological  concern. 
List  4,  which  is  available  from  the 
Agency,  contained  inert  ingredients 
deemed  to  be  relatively  innocuous.  The 
Agency  is  currently  taking  no  regulatory 
action  with  respect  to  ingredients  on  List 
4. 

F.  PtaAKtkmorFarmuiaUon  Ptocess 

The  Agency  proposed  to  required  that 
applicants  provide  information  on  their 
production  and  formulating  processes, 
including  the  substances  and  amounts 
used,  the  equipmeivt  and  conditioDS  of 
production,  and  quality  control     * 
measures.  These  requirements  were 
based  on  the  informati'on  stated  in  the 
Pesticide  Assessment  Guidelines. 
Subdivision  D. 

A  number  of  industry  conunenters  and 
trade  ^oups  objected  to  the  proposed 
requirements  as  being  burdeasome, 
needlessiy  detailed,  and  of  little  use  to 
the  Agency.  Comments  from  formulators 
expressed  concem  that  the  requirements 
were  appropriate  only  for  integrated 
processes  iavolving  fby™*^^  reactions, 
not  for  fooat^ting  processes  which  are 
essentially  blending  and  dilution 
processes.  They  suggested  that  a 
different  process  be  put  in  place  for  end 
use  products  (fofmuUted  from  registered 
products)  to  avoid  repetitious 
paperworii. 

Producers  of  manufacturing  aae 
products  aad  TGAis  also  objiected.  Their 
objections  stemmed  less  from  the 
burden  of  providing  die  informatijoa 
than  from  the  possibility  that  die 
information  will  not  ba  available  at  the 
time  of  appfaration  They  staled  that  die 
manufacturing  process  for  a  pesticide 
often  is  not  finalized  until  after 
registraten.  Even  large  prodacers  (rften 
contract  oat  ttie  initial  mmofacture  of  a 
new  mamrfaaturing  use  product  until 
marketing  and  distribution  factors  and 
level  (^demand  jua^  capital 
expenditure  for  a  faU-acale  ptodaction 
fadlity.  Thus,  they  assert,  ^ 
information  die  Agency  is  seeking  may 
not  be  available  at  tbe  time  of 


application.  The  Agency  is  willing  to 
accept  iiutial  manufacturing  process 
information  fit>m  pilot-scale  production, 
with  full-scale  process  information 
submitted  later.  However,  the  Agency 
will  not  accept  laboratory  bench-scale 
process  information. 

In  the  final  rule,  the  Agency  has 
defined  separately  the  requirements 
applicable  to  the  production  process 
(§  158.162)  and  the  formulation  process 
(S  158.165).  EPA  agrees  tiiat  some  of  the 
requirements  set  out  in  the  proposed 
rule  pertain  only  to  production 
processes  involving  chemical  reactions 
and  not  to  formulation  operations  that 
are  essentially  blending  of  ingredients 
not  expected  to  react  Thus  a  description 
of  the  "production"  process  needs  to  be 
more  detailed  and  to  include  more 
information  than  a  description  of  the 
"formulation"  process. 

All  applicants  (whether  they  use  an 
integrated  system,  a  formulation 
process,  or  both)  must  describe  the 
materials  used  to  produce  the  product 
the  type  of  process  being  used,  the 
equipment  and  physical  parameters  of 
the  process,  and  the  quality  control 
measures  (both  operational  and 
analytical)  for  the  final  product 

In  addition,  for  an  integrated  system 
where  a  chemical  reaction  is  intended  to 
occur  to  produce  a  TGAI,  the  reaction 
process  must  be  described  fully  with 
flow  charts  and  chemical  equations,  and 
a  description  of  purification  procedures. 
If  the  reaction  process  occurs  in  several 
distinct  steps,  with  isolated  chemical 
substances  produced  at  each  step, 
S  158.162  requires  that  each  step  be 
treated  as  a  separate  process  and 
documented  accordingly. 

G.  Discussion  of  Formation  of  Impurities 

The  Agency  proposed  that  each 
applicant  provide  a  discussion  of  the 
potential  for  formation  of  impurities  in 
his  product  based  on  information 
available  to  him  about  the  materials  he 
uses  and  manufacturing  process.  The 
Agency  stated  that  it  would  use  the 
discussion  to  determine  what  impurities 
the  applicant  expects  to  be  in  his 
product  to  evaluate  the  possibihty  of 
other  impurities  and  to  evaluate  the 
reliability  of  other  data  presented  by  the 
applicant  Under  the  Agency's  proposal, 
an  applicant  would  be  expected  to 
discuss  the  impurities  that,  based  on 
chemical  theory,  might  be  formed  at 
levels  of  0.1  percent  or  greater  in  the 
TGAI. 

Conunenters  from  industry  uniformly 
objected  to  the  requirement  for  a 
discussion.  Objections  focused  primarily 
on  the  theoretical  nature  of  the 
discussion;  several  conunenters 
suggested  that  it  be  limited  to 


"expected"  reactions  rather  than 
"possible"  reactions,  or  that  it  deal  only 
with  known  byproducts  and  impurities. 
Producers  of  TGAIs  and  manufacturing 
use  products  asserted  that,  because  of 
the  complexity  of  the  chemical 
reactions,  it  would  be  time-consuming  to 
construct  the  discussion  across  the 
entire  production  process  and  that  it 
would  not  serve  the  purposes  intended. 

The  Agency  disagrees  with  the 
argimient  that  the  information  will  not 
be  useful.  Some  of  the  risks  posed  by  an 
pesticide  result  from  the  presence  of 
impurities  or  contaminants  rather  than 
(or  in  addition  to)  the  active  ingredients 
or  inert  ingredients.  In  some  cases, 
impurities  pose  the  more  significant 
risks,  particularly  when  chronic  health 
effects  are  considered.  For  example, 
dibenzo-p-dioxins  and  dibenzofiu-ans, 
which  are  common  impurities  in  the 
manufacture  of  some  pesticides,  are 
known  to  be  potent  carcinogens. 

The  Agency  cannot  conduct  a 
comprehensive  risk  assessment  of  a 
pesticide  without  considering  the 
possibility  that  toxic  impurities  may  be 
formed.  One  common  outcome  of 
current  Agency  reviews  is  the 
requirement  that  registrants  analyze 
their  products  to  determine  the  presence 
and  levels  of  toxic  impurities.  EPA 
believes  that  an  early  discussion  of  the 
possibility  of  impurities  might  preclude 
a  requirement  for  more  inclusive 
analysis  of  products.  The  discussion 
may  alleviate  Agency  concerns  or 
demonstrate  that,  although  theoretically 
possible,  impurities  are  not  likely  to  be 
produced  in  an  applicant's  particular 
production  process.  Thus  EPA  has  not 
modified  the  final  rule. 

The  final  rule  provides  that  a  producer 
using  an  integrated  system  must  address 
impurities  that  are  found  actually  found 
by  analysis  in  his  product,  and  also 
those  that  theoretically  might  be  present 
based  on  established  chemical  theory. 
The  magnitude  and  depth  of  the 
theoretical  discussion  are  not  prescribed 
in  the  rule,  merely  the  topics  that  should 
be  addressed.  In  all  cases,  the 
discussion  is  limited  to  the  applicant's 
knowledge;  he  is  not  expected  to  seek 
out  information  he  could  not  reasonably 
know  or  have  access  to.  A  registrant  is 
not  expected  to  provide  a  sophisticated 
or  exhaustive  treatment  of  theoretical 
impurities  that  are  not  toxicologically 
significant.  However,  if  an  impurity  has 
actually  been  found  by  analysis,  or  if  an 
impurity  of  toxicological  concem  is 
postulated  to  be  formed,  the  Agency  will 
expect  a  significantly  more 
comprehensive  discussion. 

Comments  from  formulators  also 
expressed  concem  at  the  Agency's 
proposal.  The  conunenters  questioned 


the  need  for  any  discussion  of  impurity 
formation  for  formulated  products.  They 
stated  that  the  formulation  process  is 
intended  to  produce  a  stable  product 
and  asserted  that  chemical  reactions 
among  the  components  are  virtually 
unknown.  Moreover,  they  noted  that 
information  on  the  identity  of  impurities 
in  they  active  and  inert  ingredients  they 
purchase  is  rarely,  if  ever,  available  to 
them,  so  that  the  would  be  unable  to 
provide  the  information  in  any  case. 

As  stated  earlier,  9  158.175  of  the  final 
rule  is  clear  on  this  point:  the  discussion 
is  to  be  based  on  information  availiable 
to  the  formulator.  Thus,  the  formulator  is 
not  required  to  seek  information  on  the 
identity  or  level  of  impurities  in  his 
source  products.  If  provided  with  such 
information  by  his  supplier,  a  formulator 
should  consider  it  in  his  discussion. 
Since  information  on  the  impurities  in  a 
registered  source  TGAI  will  be  available 
to  the  Agency  from  die  registrant  of  that 
source  product,  duplication  of  the 
information  serves  no  purpose. 

Other  elements  of  a  discussion  for  a 
formulated  product,  however,  are 
concemed  with  reactions  that  could 
occur  in  the  formulation  process — 
reactions  between  active  and  inert 
ingredients,  reactions  between  the 
product  and  its  packaging,  and 
migration  of  contaminants  into  the 
pesticide.  These  are  topics  which  only 
the  formulator  can  address.  If  the 
applicant  does  not  believe  it  likely  that 
any  possible  sources  of  impurity  or 
contamination  will  materialize  in  his 
formulation  process,  his  discussion  need 
only  explain  why  this  is  so.  EPA  agrees 
with  conunenters  that  the  formulation 
process  is  less  likely  to  involve  chemical 
reactions  that  result  in  impurities; 
nonetheless,  the  possibility  cannot  be 
dismissed  or  ignored.  In  any  case,  EPA 
does  not  believe  that  the  required 
discussion  will  be  a  protracted,  time- 
consuming  or  burdensome  process  for 
formulators,  since  the  majority  of 
impurities  in  formulated  products  are 
present  as  a  result  of  carryover  from  the 
active  ingredient  source,  of  which  the 
formulator's  knowledge  may  be  limited. 

One  commenter  misinterpreted  the 
discussion  requirement  for  non- 
intergrated  system  products  as  requiring 
analysis  of  each  product  at  the  0.1 
percent  level  and  stated  that  formulators 
do  not  have  laboratory  capability  at  that 
level.  Formulators  not  using  an 
integrated  system  are  not  required  to 
analyze  their  products  to  determine 
impurities  qualitatively  or 
quantitatively. 

By  contrast  producers  who  use  an 
integrated  system  are  required  by 
S  158.170  to  provide  the  Agency  with  a 


ptdaaaaarj  analyaia  of  the  TGAI  to  the 
ai  percent  levcL  The  pnxhicer  o£  a 
TGAI  or  intesnted  tysten  piodiKt  is 
required  to  address  each  isapHBly  found 
in  that  analysis  at  a  level  ef  0.1  percent 
or  greater  ol  the  TGAL  htoreover,  if  a 
prodaco'has  reason  to  believe  that  the 
TGAI  may  contain  nitrosamine,       I 
dibeBzodioacin  or  dibenzo^an        ' 
impurities,  he  is  expected  to  analyze 
below  the  OA  percent  leveL  in 
accordance  with  the  Agenc^'a  policy 
statement  on  nitrosarames  (42  FR  51640, 
September  29, 1977)  and  its  &tal  rule 
(under  the  Toxic  Substances  CUCrai 
Act)  OB  dihetniMlii».iJus  and 
dibenzofurans  (52  FR  21412.  )une  5, 
1987). 

H.  Cett^catkn  ef  Limits 

The  Agency  proposed  esserrtjally  the 
same  certification  of  Kmits  requirements 
as  are  contained  in  emrent  1 150.110.  In 
brief,  the  Agency  proposed  to  require 
the  certification  o^ 

1.  Upper  and  lower  limits  for  active 
ingredientSw 

2.  Upper  Inits  for  nert  in^edients 
(the  onussioR  of  kmver  limits  was 
unintenKonsl  and  has  been  corrected  in 
the  final  mle). 

3.  Upper  Biiiili  for  impaaities  at  any 
level  thai  are  determined  to  be 
toxicologicatty  sigaificaaL 

4.  Upper  BmiIi  for  other  impurities 
asaocialed  witk  the  active  ingredient  at 
levels  of  0.1  penznt  or  ^ater. 
Irapvities  were  to  be  CBtified  if  they 
were  postulated  to  be  present  or  if  they 
were  io«id  by  analysis  of  die  product 

CenaaeBte  on  the  cestificatioQ 
rei|iweaienta  were  received  from  five 
indaalry  aoarces  and  one  environmental 
^o«p.  Moat  GonMnenlers  noted  that  the 
requiKaents  were  redundant  to  those  in 
Part^&  EPA  acknowledges  this,  bat 
choae  to  reproposc  the  requirements  for 
complelestess  and  organization 
purposes.  In  the  final  rule,  all  product 
chemistry  reqairements  have  been 
consolidated  into  Part  158,  eliminating 
the  redundancy. 

industry  coramenters  were  unanimous 
in  obfecting  to  the  repcoposed 
certification  requireroents,  even  though 
they  were  unchangyid  from  those  in 
current  Part  15&  A  number  of 
commexxters  repeated  comments  made 
at  the  bme  of  initial  proposal  of  these 
requirements  (in  IQS^).  fai  particalar, 
several  commenters  addressed  the 
requirement  for  certified  lioiits  for  inert 
ingredients,  and  the  posaibiUty  that 
applicants  woald  have  to  develop  costly 
analytical  methods  and  capability  to 
support  those  limits.  The  Agency  has  not 
changed  its  poution  on  the  requirement 
for  upper  anJd  lower  certified  limits  for 
active  and  inert  ing^dients,  and  does 


not  believe  k  necessary  to  reiterate  its 
responses  W>  these  comaei^s.  Readers 
are  reCerted  to  the  preamble  to  the  final 
Part  isa  rale,  published  in  Ae  Federal 
Register  of  October  24. 1984  (49  FR 
42862),  for  a  disraiasina  of  comments 
concerning  certified  limits  for  inert 
ingredients,  and  the  level  of  analysis 
required  in  si4)port  of  those  limits. 

The  A^ncy  has  adopted  the 
suggestion  of  a  conunenter  that 
standardized  certified  linaits  for  active 
and  inert  ingredients  be  estaUishcd. 
taking  into  account  acceptable 
deviationa  in  aaalytical  techniques  and 
coacentration  lactora.  An  applicant 
would  have  the  choice  of  using  the 
Agency's  standard  certified  limits  or  of 
proposing  his  own  certified  limits,  as 
was  required  by  the  propq^aL  The 
conunenter  suggested  that  the  guidelines 
established  by  the  Aanerican 
Association  of  Pesticide  Control 
Officials  be  considered  as  the  basis  for 
the  standard  limiU.  The  Agency 
considered  those  guidelines,  but  has 
adopted  different  limits.  Se<:tion  158.175 
now  provides  that,  for  active  and  inert 
ingredients,  the  ap^cant  may  propose 
certified  limits  or  may  use  the  standard 
certified  limiU  set  oat  in  §  15ai75(b)(2). 

Standard  certified  tiaaits  are  not 
appropriate  for  impurities  for  which  a 
certified  upper  limit  is  required;  the 
apj^icant  must  propose  such  limits. 
Since  imparities  are  not  intentionally 
added  to  a  product  their  levels  cannot 
be  predicted  to  fall  within  standardized 
limits.  Moreover,  impurities  are  intended 
to  be  minimized,  and  the  Agency  does 
not  believe  it  should  sanction  their 
presence  at  predetermined  levels. 

An  applicant  is  not  required  to  use  the 
standard  Limits.  They  are  provided  as  an 
alternative  to  applicant-proposed 
certified  limits,  as  a  convenience  to 
applicants.  If  an  applicant  chooses  not 
to  use  the  standard  ceftified  Ikaitx.  he 
may  propose  wider  (or  naaawer]  fimits. 
If  wider,  the  applicant  is  strongly  urged 
to  include  in  his  application  a  discussion 
of  those  limits  and  why  he  has  selected 
them.  A  thorough  discussion  of  the  basis 
for  different  limits  may  avdd  the 
Agency's  questioning  the  applicant's 
proposed  linvita. 

With  respect  to  impurities,  current 
S  158.190  and  the  [Kcposed  rule  require 
that  upper  certified  limits  be  established 
for  impurities  that  are  potentially 
present  in  the  TGAI  (as  indicated  in  the 
discussion  required  by  §  158.167).  As  a 
result  of  the  comments  received,  ^be 
Agency  has  reexamined  its  reqmiiements 
for  certified  limits  for  imparities,  and 
has  made  significant  changes  in  die  final 
rule. 

First  the  Agency  has  eliminated  the 
reqpireinent  for  an  upper  certified  limit 


for  impurities  that  are  not 
toxicologically  significant  The 
requiteaae&t  for  a  statement  of  the 
nominal  conceatration  foe  such 
impurities  when  associnted  with  the 
active  inyedient  has  been  retained  in 
9  158.155(d).  Second,  the  Agency  has 
eliminated  the  requirement  for  certified 
limits  on  theoretical  impurities  in  the 
formulatioo.  An  i^qter  certified  limit  for 
toxic  impurities  w^  roatinely  be 
reqiured  only  if  shown  by  analysis  of 
the  product  to  be  present 

The  appficant  is  reqpiired  to  sigaa 
certifieatioD  statesaenl  agreeing  that  he 
Witt  maintaiB  his  prodwet's  composition 
within  the  certified  linito  approved  by 
the  Agency.  The  certified  Units 
amircwed  by  dte  Agency  will  be  used  for 
enforccntent  purposes.  Moreover, 
although  the  Agency  has  established 
standard  certified  limits  which  should 
be  acceptable  for  most  products,  the 
Agency  reserves  the  ri^t  to  reject  those 
limits  for  ua.  tndividnal  product  and  to 
require  the  appiicaat  to  propose  new 
limits. 

A  formfdator  shoiM  be  aware  that  in 
formulating  a  prodact  and  certifying  its 
active  and  inert  io^edient  ranges,  he 
may  have  to  adinsl  his  fomudatioa 
process  to  account  for  the  permitted 
variability  of  the  active  ingredient  in  the 
source  products  he  purchases.  For 
example,  a  foraialator  nay  produce  a 
fMHoduct  noarinally  crnitaiang  45  percent 
active  ingredient  by  dilutkig  a  90  percent 
nmtinal  concentration  technical  product 
on  a  1:1  bask.  The  standard  certified 
limits  would  permit  the  technical  yade 
active  ingredient  to  vary  firora  87.3  to 
92.7  percent.  The  fennnulated  product 
may  therefore  cooteia  oirfy  43.7  percent 
active  ingredient  if  the  formulator  is 
using  source  product  at  the  lower 
certified  Kmrt  assuming  optimal 
formolation  conditiona  and  ' 

manufactming  practices.  If  die 
formulator  assumes  the  standard 
certified  limit  of  3  percent  his  product 
(nominally  at  45  percent)  will  just  barely 
meet  the  fower  certified  hmit.  and  is  at 
risk  of  being  in  violation  of  FIPRA  if  his 
formulation  process  is  less  than  optimal. 
EPA  urges  formulators  to  be  aware  of 
the  percentage  of  active  ingredient 
actually  contained  in  the  source 
products  diey  purchase.  Each  registrant 
will  be  held  accountable  for  die  certified 
limits  of  his  product 

The  responsibility  of  the  registrant  to 
adhere  to  the  certified  limits  extends  to 
individaal  inert  iagredieats.  The  fact 
that  the  applicant  uses  a  {ooprietary 
mixture  of  substances  whose 
composition  is  not  known  to  him  does 
not  remove  his  responsibility  for 
maintaining  the  composition  of  each  of 


those  inert  ingredients  within  its 
certified  limits. 

Although  EPA  encourages  the  bee  and 
open  exchange  of  infmaation  between 
prodacers  of  inert  ingredients  and  their 
customers,  it  recognizes  that  producers' 
concerns  about  trade  secrecy  may 
prevent  their  customers  firom  obtaining 
this  information.  Therefore,  the  Agency 
normally  will  not  require  that  an 
applicant  know  the  composition  of  a 

,  proprietary  nuxtaie  of  inert  ingredients 
in  order  to  obtain  registration;  he  is, 
however,  required  to  ensore  that  the 
Agency  is  informed  of  &e  mixtBre's 
composition  by  its  producer.  If  a 
component  of  the  proprietary  mixture  is 
an  inert  ingredient  of  toxicological 
concern,  the  agency  may  require  that  the 
applicant  obtain  information  about 
piut:hased  inert  ingredients,  so  that  the 
product  may  be  labeled  properly. 
Otherwise,  the  Agency  may  have  to 
deny  or  caacei  regtatratian  of  the 
product 

In  addition,  the  Agency  holds  the 
applicant  responsible  for  the  certified 
limits  of  each  inert  ingredient  in  his 
product  including  those  that  are  present 
as  part  of  a  proprietary  mixture.  An 
applicant  who  does  not  know  the 
composition  of  an  inert  ingredient,  and 
cannot  persuade  his  suppHer  or 
producer  to  disclose  it,  may  certify  to  an 
upper  and  lower  limit  of  the  ingredient 
as  introdoced  into  his  prodact  as  a 
whole.  In  this  case,  the  Agency  wiQ 
apply  the  certified  limits  of  the 
ingr«lient  as  a  whcrfe  to  the  individual 
substances  comprising  the  ingredient  as 
disclosed  by  the  supplier  directly  to  the 
Agency.  The  applicant  is  responsible  for 
maintaining  his  product  within  those 
Agency-derived  limits. 

A  formulator  who  is  uncomfartable 
with  the  extent  of  responsibility  implicit 
in  this  policy  should  take  steps  to 
decrease  the  uncertainties,  either  by 
gaining  knowledge  of  the  composition  of 
inert  mixtures  or  by  assuring  diat  the 
composition  of  the  mixture  he  uses  will 
not  change  over  time.  EPA  believes  that 
a  contractual  arrangement  between 
formulator  and  suppher  is  the  best  way 

:  to  ensure  that  die  formulator  can  rely  on 
the  composition  of  the  material  received, 
short  of  having  direct  knowledge  of  its 
composition. 

Two  commenters  questioned  the  lack 
of  criteria  for  determining  "tosdcofogical 
significance"  of  imparities.  One 
suggested  that  the  Agency  issue  a  list  of 
toxicologically  significant  impurities. 
The  consequence  Af  identification  as  an 
impurity  of  toxicological  significance  is 
that  under  \  158.175  of  the  final  rule,  an 
a{iplicant  must  supply  an  upper  certified 

'  limit  for  each  such  impurity  in  a  TGAI  or 


integrated  system  product  and.  under 
S  158.180,  an  analytical  method  suitable 
for  enforcement  of  the  certified  limit 
Impurities  not  identified  as  being  of 
toxicological  significance  must  be 
identified  at  levels  greater  dtan  0.1 
percent  of  the  TGAI.  and  a  nominal 
concentration  must  be  provided,  but  a 
certified  upper  Hmit  is  not  required. 

In  response  to  the  coaunent  the 
Agency  has  identified  in  two  ways 
impurities  for  which  it  believes  that 
certified  limits  are  necessary.  The  first  is 
a  hst  of  specific  substances  or  classes  of 
substances  of  known  toxicoiogical 
concern.  In  some  cases,  the  hsted 
substances  are  currently  or  have  been 
the  subject  of  regulatory  action  against 
pesticide  products  because  of  the  risks 
posed  by  their  presence  as  impurities  in 
the  product.  In  other  cases,  they  are 
identified  because  historically  they  are 
known  to  contribute  significantly  to  the 
toxic  profile  of  an  active  ingredient  For 
example,  the  oxygen  analogs  of 
organophosphate  pesticides  may  be 
more  toxic  than  the  parent  compound 
and  most  be  conndered  in  setting 
tolerances  for  the  toxicologically  active 
components  of  the  pesticide. 

The  second  is  a  set  of  criteria  for 
substances  which  are  potentially  of 
toxicological  significance;  in  this  latter 
list,  no  specific  substances  are  named. 
While  substances  meeting  die  criteria  of 
this  second  list  are  not  necessarily 
hazardous,  nor  have  risks  associated 
with  their  presence  been  qnantified  in 
any  specific  instance,  they  are  typical  of 
the  types  of  impurities  that  the  Agency 
has  found  to  be  of  significance  in  the 
past. 

Impurities  and  classes  of  impurities  of 
toxicological  concern 

Hexachlorobenzene  (HCB) 

Ethylene  dnnvea  (ETU) 

Dichloro  diphenyl  trichloroethane  (DDT) 
and  other  chlorinated  diphenyl 
ethanes  and  ethylenes,  such  as 
analogs  and  isomers  of  DDT,  DDD, 
DDE  and  Cl-DDT  ("extrachloro  DDT") 

Sulfotepp 

Halogenated  dibenzodioxins 

Halogenated  dibenzcrfurans 

Nitrosamines 

Biphenyi  ethers 

Anilines  and  substituted  anilmes 

Hydrazines 

Oxygen  analogs  of  organophosphates 

Sulfoxides  and  sulfones  of 
organophosphates  and  carbamates 

Impurities  having  characteristics  of 
potential  toxicological  significance 


Any  impurity  that  is  structurally  related 

to  the  parent  compound  and  is  not 

known  to  be  tofxicologically 

insignificant 
Any  impurity  that  is  also  an  active 

inpedient 
Any  impurity  that  is  identified  in 

standard  toodcology  data  bases  such 

as  Toxhne  as  being  teratogenic 

oncogenic  or  neurotoxic 

This  list  is  not  e^diaustive.  and  EPA 
does  not  iirtend  it  to  be.  The  list  may  be 
expanded  as  new  infOTmation  on 
inqrarilies  becwaes  available.  For  that 
reason,  the  list  is  not  included  in  the 
final  rule.  EPA  will  update  the  hst 
periodically,  and  make  it  available  to 
registrants  and  the  public,  or  may 
publish  it  in  die  Federal  Re^er.  EPA 
has  reserved  the  right  to  require 
certified  hmits  for  other  impurities  on  a 
case-by-case  basis.  Registrants  should 
contact  the  Agency  if  there  is  a  question 
about  the  status  of  any  individual 
impurity  not  listed. 

It  aiioald  be  emphasized  that  the 
certification  of  litoits  for  impurities  of 
toxiccriogical  significance  as  part  of  the 
registration  or  reregistration  process 
does  not  imply  that  the  Agency  seeks  to 
take  regulatory  action  based  upon  the 
presence  of  the  impurity  or  its  level  in  a 
product.  The  certified  limits  will  permit 
EPA  to  monitor  the  continued  stability 
of  the  manufacturing  process,  and  will 
foster  improved  processes  to  further 
limit  the  presence  of  toxic  impurities. 

On  the  other  hand,  if  the  Agency  has 
not  quantified  die  risks  associated  with 
a  particular  impurity,  it  will  not  take 
regulatory  action  merely  because  the 
applicant  certifies  the  limits  of  that 
impuri^  in  his  product  In  a  particular 
active  ingredient  and  use  context  the 
certified  limits  will  be  used  to  determine 
the  risk  posed  by  the  impurity.  The 
Agency  would  then  undertake  its  risk/ 
benefit  balancing  process  to  determine 
whether  that  risk  is  unreasonable. 

If  any  of  these  substances  is  found  to 
be  present  at  any  level  in  any  TGAI 
used  in  or  produced  by  an  integrated 
system  product  the  applicant  must 
provide  an  upper  certified  limit. 
Certified  limits  are  not  required  for 
impurities  other  than  those  listed  or 
meeting  the  criteria;  however,  a  nominal 
concentration  is  required  for  each  other 
impurity  found  to  be  present  at  a  level 
greater  than  0.1  percent  of  the  TGAI  if 
the  impurity  is  associated  with  an  active 
ingredient  Routine  requirements  for 
certification  of  limits  for  impurities  of 
inert  ingredients  are  not  described  in 
this  final  rule,  but  under  {  158.175(a)(4), 
the  Agency  has  reserved  the  right  to 
require  that  certified  limits  be  set  for' 
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other  ingredients  in  a  pesticide  product, 
including  if  warranted,  impurities 
derived  from  inert  ingredients.  Such 
requirements  are  imposed  on  a  case-by- 
case  basis,  in  accordance  with  the  inerts 
policy  notice  of  April  22. 1987  (52  FR 
13305). 

The  need  to  certify  limits  of  impurities 
does  not  require  that  a  producer  analyze 
a  product  to  any  greater  extent  than  he 
is  otherwise  required  to  do.  A  producer 
of  a  TGAI  or  an  integrated  system 
product  is  required  by  S  158.170  to 
analyze  the  TGAI  in  his  product  to  the 
0.1  percent  level  and  provide  the  results 
of  those  analyses  to  the  Agency. 
Certification  of  limits  of  identified 
impurities  found  in  those  analyses,  and 
identification  of  the  nominal 
concentration  of  other  impurities  found 
at  greater  than  0.1  percent  are  analogous 
reporting  requirements  derived  from  the 
same  analyses. 

/.  Enforcement  Analytical  Method 

No  comments  were  received  on  the 
proposed  requirements  for  an 
enforcement  analytical  method  for 
active  ingredients  and  other 
toxicologically  significant  ingredients. 
Accordingly,  \  158.180  has  been  adopted 
as  proposed. 

/.  Conforming  Changes 

The  Agency  has  made  two  conforming 
changes  in  the  final  rule.  First,  a  specific 
certification  statement  has  been 
provided  in  S  158.175(d].  Since  certified 
limits  are  legally  enforceable,  the 
Agency  believes  it  essential  not  only 
that  product  composition  and  certified 
limits  be  established,  but  also  that  the 
registrant  promise  that  his  product  will 
conform  to  those  limits  at  all  times 
during  sale  and  distribution. 

Second,  the  table  in  §  158.190(a]  has 
been  revised  to  delete  the  requirements 
that  are  now  contained  in  S9  158.150 
through  158.180  in  narrative  form.  The 
table  now  includes  only  a  listing  of  the 
physical/chemical  characteristic  data 
requirements.  i 

XXI.  Consolidated  Table  of  Contents  to 
Part  152 

The  Agency  is  today  adding  a  number 
of  new  subparts  to  existing  Part  152. 
Part  152  was  originally  promulgated  on 
August  4. 1984  (49  FR  30903),  containing 
only  Subpart  E,  pertaining  to  data 
compensation  procedures.  As  a 
convenience  to  readers,  this  unit 
provides  a  consolidated  Table  of 
Contents  to  Part  152,  including  the 
subparts  being  promulgated  today  and 
Subpart  E  This  Table  of  Contents  will 
appear  in  the  Code  of  Federal 
Regulations  when  next  published. 


Subpart  A    General  Provtetoiw 

152.1    Scope. 

152.3    Definitions. 

152.5    Pests. 

152.8    Products  that  are  not  pesticides 

l)ecau8e  they  are  not  for  use  against 

pests. 
152.10    Products  that  are  not  pesticides 

because  they  are  not  deemed  to  be  used 

for  a  pesticidal  effect. 
152.15    Pesticide  products  required  to  be 

registered. 

SubfMHl  B— Exemptions 

152.20    Exemptions  for  pesticides  regulated 

by  another  Federal  agency. 
152.25    Exemptions  for  pesticides  of  a 

character  not  requiring  FIFRA  regulation. 
152.30    Pesticides  that  may  be  transferred, 

sold,  or  distributed  without  registration. 

Subpart  C— Registration  Procedures 

152.40  Who  may  apply. 

152.42  Application  for  new  registration. 

152.43  Alternate  formulations. 

152.44  Application  for  amended  registration. 
152.46  Modifications  to  registration  not 

requiring  amended  applications. 
152.50    Contents  of  application. 
152.55    Where  to  send  applications  and 

correspondence. 

Subpart  t>— fleregistration  Procedures 

152.60    General. 

152.65    Application  for  reregistration. 

152.70    Agency  response  to  application. 

Sul>part  E— Procedures  to  Ensure 
Protection  of  Data  Submitters'  Rights 

152.80  General. 

15281  Applicability. 

152.83  Definitions. 

152.84  When  materials  must  be  submitted  to 
the  Agency. 

152.85  Formulators'  exemption. 

152.86  The  cite-all  method. 

152.90  The  selective  method. 

152.91  Waiver  of  a  data  requirement. 

152.92  Submission  of  a  new  valid  study. 

152.93  Citation  of  a  previously  submitted 
valid  study. 

152.94  Citation  of  a  public  literature  study 
or  study  generated  at  government 
expense. 

152.95  Citation  of  all  studies  in  the  Agency's 
files  pertinent  to  a  specific  data 
requirement. 

152.96  Docimientation  of  a  data  gap. 

152.97  Rights  and  obligations  of  data 
submitters. 

152.98  Procedives  for  transfer  of  exclusive 
use  or  compensation  rights  to  another 
person. 

152.99  Petitions  to  cancel  registration. 

Sul>part  F— Agency  Review  of  Applications 

152.100  Scope. 
152.102    Publication. 

152.104  Completeness  of  applications. 

152.105  Incomplete  applications. 
152.107    Review  of  data. 

152.106  Review  pf  labeling. 

152.110  Time  for  Agency  review. 

152.111  Choice  of  standards  for  review  of 
applications. 


Sec. 

152.112  Approval  of  registration  under 
FIFRA  sec.  3(c)(5}. 

152.113  Approval  of  registration  under 
FIFRA  sec.  3(c)(7)— Products  that  do  not 
contain  a  new  active  ingredient. 

152.114  Approval  of  registration  under 
FIFRA  sec.  3(c)(7)— Products  that  contain 
a  new  active  ingredient. 

152.115  Conditions  of  registration. 

152.116  Notice  of  intent  to  register  to 
original  submitters  of  exclusive  use  data. 

152.117  Notification  to  applicant. 

152.118  Denial  of  application. 

152.119  Availability  of  material  submitted  in 
support  of  registration. 

Subpart  G-Obligationssnd  Rights  Of     . 
Registrants 

152.122    Currency  of  address  of  record  and 

authorized  agent. 
152.125    Submission  of  information 

pertaining  to  adverse  effects. 
152.130    Distribution  under  approved       • 

labeling. 
152.132    Supplemental  distribution. 
152.135    Transfer  of  registration. 
152.138    Voluntary  cancellation. 

Sul>part  H— Agency  Actions  Affecting 
Registrations 

152.140    Classification  of  pesticide  products. 
152.142    Submission  of  information  to 

maintain  registration  in  effect. 
152.144    Reregistration. 
152.146    Special  review  of  pesticides. 
152.146    Cancellation  of  registration. 
152.150    Suspension  of  registration. 
152.152    Child-resistant  packaging. 

152.159  Policies  applicable  to  registration 
and  registered  products. 

Subpart  I— Classification  of  Pesticides 

152.160  Scope. 

152.161  Definitions. 

152.164    Classification  procedures. 

152.166  Labeling  of  restricted  use  products. 

152.167  Distribution  and  sale  of  restricted 
use  products. 

152.168  Advertising  of  restricted  use 
products. 

152.170    Criteria  for  restriction  to  use  by 

certified  applicators. 
152.171"  Restrictions  other  than  those 

relating  to  use  by  certified  applicators. 
152.175    Pesticides  classified  for  restricted 

use. 

Subparts  J  and  K— (Reserved] 

Subpart  L— Intrastate  Pesticide  Products 

152.220    Scope. 

152.225    Application  for  Federal  registration. 
152.230    Sale  and  distribution  of  unregistered 
intrastate  pesticide  products. 

XXII.  Statutory  Requirements 

In  accordance  with  FIFRA  sec.  25(a),  a 
draft  of  this  final  rule  was  submitted  to 
the  Secretary  of  Agriculture  (USDA),  the 
Scientific  Advisory  Paael  (SAP),  and  the 
House  Committee  on  Agriculture  and 
Senate  Committee  on  Agriculture, 
Nutrition  and  Forestry  for  comment.  The 
SAP  waived  its  formal  review  of  the 
final  rule.  The  Congressional 


Committees  did  not  commeDt  on  the 
rule. 

The  Etepartment  of  AgrieuJture. 
aMiongh  not  objecting  to  Ae  ese  of  the 
term  "unclassified"  for  a  pesticide  that 
has  not  been  restricted,  believed  that 
sudi  pesticides  are  essentiaDy  classified 
for  general  use,  and  thel  a  determination 
by  the  Agency  to  restrict  the  pesticide's 
use  should  be  considered  a  change  in 
classification  for  the  purposes  of  FIFRA 
sec.  e.  EPA  disagrees.  EPA  does  not 
regard  the  initial  classificatioo  of  a 
product  or  ase  that  was  previously 
unclassified  as  a  change  in 
classification. 

The  Agency's  decision  Ut  restrict  a 
product's  use  can  be  made  and 
announced  in  a  number  of  regidalory 
and  non-regulatory  contexts,  indnding 
Special  Review,  issuance  of  a 
Registration  Standard,  or  case-by-case 
reviews  of  individual  jeuJetts  EPA 
may  nse  the  procedures  of  FVXA  sec. 
3(d)(2),  under  which  the  registrant  and 
the  public  are  given  notice  of  a  ctiange 
in  classification,  or  EPA  may  initiate  a 
hearing  or  canceUatioo  process  under 
FIFRA  sec.  e(b). 

If  a  registrant  agrees  with,  or  does  not 
contest,  the  Agency's  decision  to  restrict 
the  product's  use(s),  the  restriction  is 
implemented.  However,  if  a  registrant 
disagrees  with  the  Agency's  decision. 
EPA  can  compel  compliance  writh  its 
decision  only  by  using  the  cancellation 
procedures  of  FIFRA  sec.  6(b).  wlodi 
provides  for  60-day  notice  to  and 
comment  by  the  Department  of 
Ag^culture  before  taking  action,  and 
hearing  rights  for  registrants^ 

XXin.  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  (E.O.)  12291, 
EPA  must  judge  whether  a  rule  is 
"major"  and  tiierefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  The  Agency  determined  at  the 
time  of  proposal  that  this  final  rule 
revising  and  reorganizing  Part  162  is  not 
a  major  regulation  a%  defined  by  E.O. 
12201.  This  final  rule  was  submitted  to 
the  Office  of  Management  and  Budget 
for  review  as  reqoied  by  E.0. 12291. 

Regulatory  Flexibility  Act 

This  final  rule  was  reviewed  against 
the  provisions  of  section  3(a)  of  the 
Regulatory  Flexibility  Act  and  it  was 
determined  that  it  does  not  contain 
provisions  which  would  have  a 
significant  adverse  iaapect  on  a 
substantial  number  of  small  entities,  and 
I  hereby  cotify  that  a  separate 
RegulaUxy  Flexibility  Analysis  is  not 
required. 


C.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in  this 
final  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980. 44 
U.S.C.  3501  et  seq.  and  has  assigned 
OMB  Control  Numbers  2070-0057  and 
2070-006a 

List  of  Subjects  in  40  CFR  Piaito  152. 15S, 
156, 15B,  and  ttZ 

Administrative  practice  and 
procedure.  Data  requirements. 
Environmental  protection. 
Intergovernmental  relations.  Labeling. 
Pesticides  and  pests.  Policy  statements, 
Reporting  and  recordkeeping 
requirements. 

Dated:  April  18. 1988. 
LaeM.  Thomas, 
Admioistrator. 

Therefore.  Chapter  I  of  Title  40  is 
amended  as  foUows: 

PART  152— PESnClOE 
REGISTRATION  AND 
CLASSIFICATION  PROCEDURES 

I.  In  Part  152: 

1.  The  authority  citation  for  Part  152 
continues  to  read  as  foUows: 

Authority:  7  U.S.C.  136-13ly. 

2.  By  adding  new  Subpart  A  to  read  as 
follows: 

Sutipart  A— <*eneral  Provisiona 

'  152.1    Scope. 
152.3    Definitions. 
152.5    Pests. 
152.8    Products  that  are  not  pcstirides 

because  they  are  not  for  me  against 

pests. 
152.10    Products  that  are  not  pesticides 

because  they  are  not  deemed  to  be  used 

for  a  pesticidal  efiect. 
152.15    F^stid^  products  iet)ttired  to  be 

registered. 

Subpart  A.— General  Provlsioiw 

§152.1    Scopa. 

Part  152  sets  forth  procedures, 
requirements  and  criteria  concerning  the 
registration  and  reregistration  of 
pesticide  products  under  FIFRA  sec.  3. 
and  for  associated  regulatory  activities 
affecting  registration.  These  latter 
regulatory  activities  inditde  data 
compensation  and  exclusive  use 
(Subpart  E).  and  the  classification  of 
pesticide  uses  (Si^ipart  I).  This  Part  also 
describes  the  requirements  applicable  to 
intrastate  products  that  are  not  federally 
registered  (Subpart  L). 


§1SU    Definitions. 

Terms  used  in  this  part  have  the  same 
meaning  as  in  the  Act.  In  addition,  the 
following  terms  have  the  meanings  set 
forth  in  this  section. 

(a)  "Art"  or  "FIFRA"  means  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Art,  as  amended  (7  U.S.C. 
138-13ey). 

(b)  "Active  ingredient"  means  any 
substance  (or  group  of  structurally 
similar  substances  if  specified  by  the 
Agency)  that  will  prevent,  destroy,  repel 
or  mitigate  any  pest,  or  that  functions  as 
a  plant  regulator,  desiccant,  or  defobant 
within  the  meaning  of  FIFRA  sec.  2(a). 

(c)  "Acute  dermal  LDm"  means  a 
statistically  derived  estimate  of  the 
single  dermal  dose  of  a  substance  that 
would  cause  50  percent  mortality  to  the 
test  popi^tion  under  specified 
conditions. 

(d)  "Acute  inhalation  LC^"  means  a 
statistically  derived  estimate  of  the 
concentration  of  a  substance  that  would 
cause  50  percent  mortality  to  the  test 
population  under  specified  conditions. 

(e)  "Acute  oral  li)b*"  means  a 
statistically  derived  estimate  of  the 
single  oral  dose  of  a  substance  that 
would  cause  50  percent  mortality  to  the 
test  population  under  specified 
conditions. 

(f)  "Administrator"  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency  or  his 
delegate. 

(g)  "Agency"  nwans  the  United  States 
Environmental  Protection  Agency  (EPA), 
unless  otherwise  specified. 

(h)  "Applicant"  means  a  person  who 
ajjplies  for  a  registration,  amended 
registration,  or  reregistration.  under 
FIFRA  sec.  3. 

(i)  "Biological  control  agent"  means 
any  living  organism  applied  to  or 
introduced  into  the  environment  that  is 
intended  to  function  as  a  pesticide 
against  another  organism  declared  to  be 
a  pest  by  the  Administrator. 

(j)  "Distribute  or  sell"  and  other 
grammatical  variations  of  the  term  such 
as  "distributed  or  sold"  and 
"distribution  or  sale,"  means  the  acts  of 
distributing,  selling,  offering  for  sale, 
holding  for  sale,  shipping,  holding  for 
shipment,  delivering  for  shipment  or 
receiving  and  (having  so  received) 
delivering  or  offering  to  deliver,  or 
releasing  for  shipment  to  any  person  in 
any  State. 

(k)  "End  use  product"  means  a 
pesticide  product  whose  labeling 

(1)  Includes  directions  for  use  of  the 
product  (as  distributed  or  sold,  or  after 
ctMnbination  by  the  user  with  other 
substances)  for  controlling  pests  or 
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defoliating,  desiccating,  or  regulating  the 
growth  of  plants,  and 

(2)  Does  not  state  that  the  product 
may  be  used  to  manufacture  or  , 
formulate  other  pesticide  products.  I 

(1)  "Final  printed  labeling"  means  The 
label  or  labeling  of  the  product  when 
distributed  or  sold.  Final  printed 
labeling  does  not  include  the  package  of 
the  product,  unless  the  lal>eling  is  an 
integral  part  of  the  package. 

(m)  "Inert  ingredient"  means  any 
substance  (or  group  of  structurally 
similar  substances  if  designated  by  the 
Agency),  other  than  an  active  ingredient, 
which -is  intentionally  included  in  a 
pesticide  product 

(n)  "Institutional  use"  means  any 
application  of  a  pesticide  in  or  around 
any  property  or  facility  that  functions  to 
provide  a  service  to  the  general  public 
or  to  public  or  private  organizations, 
including  but  not  limited  to: 

(1)  Hospitals  and  nursing  homes. 

(2)  Schools  other  than  preschools  and 
day  care  facilities. 

(3]  Museums  and  libraries.  I 

(4)  Sports  facilities.  I 

(5)  Office  buildings. 

(0)  "Manufacturing  use  product" 
means  any  pesticide  product  that  is  not 
an  end-use  product. 

(p)  "New  use,"  when  used  with 
respect  to  a  product  containing  a 
particular  active  ingredient  means: 

(1)  Any  proposed  use  pattern  that 
would  require  the  establishment  of,  the 
increase  in,  or  the  exemption  from  the 
requirement  of,  a  tolerance  or  food 
additive  regidation  under  section  408  or 
409  of  the  Federal  Food,  Drug  and 
Cosmetic  Act; 

(2)  Any  aquatic,  terrestrial,  outdoor,  or 
forestry  use  pattern,  if  no  product 
containing  the  active  ingredient  is 
currenUy  registered  for  that  use  pattern; 
or 

(3)  Any  additional  use  pattern  that 
would  result  in  a  significant  increase  in 
the  level  of  exposure,  or  a  change  in  the 
route  of  exposure,  to  the  active 
ingredient  of  man  or  other  organisms. 

(q)  "Operated  by  the  same  producer," 
when  used  with  respect  to  two 
establishments,  means  that  each  such 
establishment  is  either  owned  by,  or 
leased  for  operation  by  and  under  the 
control  of,  the  same  person.  The  term 
does  not  include  establishments  owned 
or  operated  by  different  persons, 
regardless  of  contractural  agreement 
between  such  persons. 

(r)  "Package"  or  "packaging"  means 
the  immediate  container  or  wrapping, 
including  any  attached  closure(s),  in 
which  the  pesticide  is  contained  for 
distribution,  sale,  consumption,  use,  or 
storage.  The  term  does  not  include  any 


shipping  or  bulk  container  used  for 
transporting  or  delivering  the  pesticide 
unless  it  is  the  only  such  package. 

(s)  "Pesticide"  means  any  substance 
or  mixtive  of  substances  intended  for 
preventing,  destroying,  repelling,  or 
mitigating  any  pest,  or  intended  for  use 
as  a  plant  regulator,  defoliant  or 
desiccant  other  than  any  article  that: 

(1)  Is  a  new  animal  drug  under  FFDCA 
sec.  201(w],  or 

(2)  Is  an  animal  drug  that  has  been 
determined  by  regulation  of  the 
Secretary  of  Health  and  Human  Services 
not  to  be  a  new  animal  drug,  or 

(3)  Is  an  animal  feed  under  FFDCA 
sec.  201(x]  that  bears  or  contains  any 
substances  described  by  paragraph  (s] 
(1)  or  (2)  of  this  section. 

(t)  "Pesticide  product"  means  a 
pesticide  in  the  particular  form 
(including  composition,  packaging,  and 
labeling]  in  which  the  pesticide  is,  or  is 
intended  to  be,  distributed  or  sold.  The 
term  includes  any  physical  apparatus 
used  to  deliver  or  apply  the  pesticide  if 
distributed  or  sold  with  the  pesticide. 

(u)  "Residential  use"  means  use  of  a 
pesticide  directly: 

(1)  On  humans  or  pets, 

(2)  In,  on,  or  around  any  structiire. 
vehicle,  article,  surface,  or  area 
associated  with  the  household,  including 
but  not  limited  to  areas  such  as  non- 
agricultural  outbuildings,  non- 
commercial greenhouses,  pleasure  boats 
and  recreational  vehicles,  or 

(3)  In  any  preschool  or  day  care 
facility. 

§152.5    Pwl* 

An  organism  is  declared  to  be  a  pest 
under  circumstances  that  make  it 
deleterious  to  man  or  the  environment  if 
it  is: 

(a)  Any  vertebrate  animal  other  than 
man; 

(b)  Any  invertebrate  animal,  including 
but  not  limited  to,  any  insect  other 
arthropod,  nematode,  or  moUusk  such  as 
a  slug  and  snail,  but  excluding  any 
internal  parasite  of  living  man  or  other 
Uving  animals; 

(c)  Any  plant  growing  where  not 
wanted,  including  any  moss,  alga, 
liverwort  or  other  plant  of  any  higher 
order,  and  any  plant  part  such  as  a  root; 
or 

(d)  Any  fungus,  bacterium,  virus,  or 
other  microorganisms,  except  for  those 
on  or  in  living  man  or  other  living 
animals  and  those  on  or  in  processed 
food  or  processed  animal  feed, 
beverages,  drugs  (as  defined  in  FFDCA 
sec.  201(g)(1)  and  cosmetics  (as  defined 
in  FFDCA  sec.  201(1). 


9152J   Preduete  that  ar*  not  pastlcidas 
bacauM  Itwy  art  not  for  iiM  against  pwts. 

A  substance  or  article  is  not  a 
pesticide,  because  it  is  not  intended  for 
use  against  "i>ests"  as  defined  in  §  152.5, 
if  it  is: 

(a)  A  product  intended  for  use  only  for 
the  conbt>l  of  fungi,  bacteria,  viruses,  or 
other  microorganisms  in  or  on  living 
man  or  animals,  and  labeled . 
accordingly. 

(b)  A  product  intended  for  use  only  for 
control  of  internal  invertebrate  parasites 
or  nematodes  in  living  man  or  animals, 
and  labeled  accordingly. 

(c)  A  product  of  any  of  the  following 
types,  intended  only  to  aid  the  growth  of 
desirable  plants: 

(1)  A  fertilizer  product  not  containing 
a  pesticide. 

(2)  A  plant  nutrient  product,  consisting 
of  one  or  more  macronutrients  or 
macronutrient  trace  elements  necessary 
to  normal  growth  of  plants  and  in  a  form 
readily  usable  by  plants. 

(3)  A  plant  inoculant  product 
consisting  of  microorganisms  applied  to 
the  plant  or  soil  for  the  purpose  of 
enhancing  the  availiability  or  uptake  of 
plant  nutrients  through  the  root  system. 

(4)  A  soil  amendment  product 
containing  a  substance  or  substances 
added  to  the  soil  for  the  purpose  of 
improving  soil  characteristics  favorable 
for  plant  growth. 

(d)  A  product  intended  to  force  bees 
bom  hives  for  the  collection  of  honey 
crops. 

§152.10    Preducta  that  arc  not  pMticMaa 
baeauaa  ttwy  ara  not  daamad  to  ba  usad 
forapaatlcidalaffact 

A  product  that  is  not  intended  to 
prevent  destroy,  repel,  or  mitigate  a 
pest  or  to  defoliate,  desiccate  or 
regulate  the  growth  of  plants,  is  not 
considered  to  be  a  pesticide.  The 
following  types  of  products  or  articles 
are  not  considered  to  be  pesticides 
unless  a  pesticidal  claim  is  made  on 
their  labeling  or  in  connection  with  their 
sale  and  distribution: 

(a)  Deodorizers,  bleaches,  and 
cleaning  agents: 

(b)  Products  not  containing  toxicants, 
intended  only  to  attract  pests  for  survey 
or  detection  purposes,  and  labeled 
accordingly; 

(c)  Products  that  are  intended  to 
exclude  pests  only  by  providing  a 
physical  barrier  against  pest  access,  and 
which  contain  no  toxicants,  such  as 
certain  pruning  paints  to  trees. 

§152.15    Paatlcida  products  raquirad  to  ba 


No  person  may  distribute  or  sell  any 
pesticide  product  that  is  not  registered 


under  the  Act  except  as  provided  in 
SS  152.2a  152.25.  and  152.30.  A  pesticide 
is  any  substance  (or  mixtive  of 
substances)  intended  for  a  pesticidal 
purpose.  i.e..  use  for  the  purpose  of 
preventing,  destroying,  repelling,  or 
mitigating  any  pest  or  use  as  a  plant 
regulator,  defoliant  or  desiccant.  A 
substance  is  considered  to  be  intended 
for  a  pesticidal  purpose,  and  thus  to  be  a 
pesticide  requiring  registration,  if: 

(a)  Hie  person  who  distributes  or  sells 
the  substance  claims,  states,  or  implies 
(by  labeling  or  othenwise): 

(1)  lliat  the  substance  (either  by  itself 
or  in  combination  with  any  other 
substance)  can  or  should  be  used  as  a 
pesticide;  or 

(2)  That  the  substance  consists  of  or 
contains  an  active  ingredient  and  that  it 
can  be  used  to  manufacture  a  pesticide; 
or" 

(b)  The  substance  consists  of  or 
contains  one  or  more  active  ingredients . 
and  has  no  significant  commercially 
valuable  use  as  distributed  or  sold  other 
than  (1)  use  for  pesticidal  purpose  (by 
itself  or  in  combination  with  any  other 
substance).  (2)  use  for  manufacture  of  a 
pesticide;  or 

(c)  The  person  who  distributes  or  sells  - 
the  substance  has  actual  or  constructive 
knowledge  that  the  substance  will  be 
used,  or  is  intended  to  be  used,  for  a 
pesticidal  purpose. 

3.  By  adding  Subpart  B  to  read  as 
follows: 

Subpart  B—ExamptkMia 

152.20    Exemptions  for  pesticides  regulated 

by  another  Federal  agenpy. 
152.25    Exemptions  for  pesticides  of  a 

character  not  requiring  FIFRA  regulation. 
152.30    Pesticides  that  may  be  transferred. 

sold,  or  distributed  without  registration. 

Subpart  B— Exemptions 

§152.20    ExamptionaforpaatlcMaa 
lagulatad  by  anotttar  Fadaral  agancy< 

.The  pesticides  or  classes  of  pesticide 
listed  in  this  section  are  exempt  from  all 
requirements  of  FIFRA.  The  Agency  has 
determined,  in  accordance  with  FIFRA 
sec.  25(b)(1),  that  they  are  adequately 
regulated  by  another  Federal  agency. 

(a)  Certain  biological  control  agents. 
(1)  Ebccept  as  provided  by  paragraph 
(a)(3)  of  this  section,  all  biological 
control  agents  are  exempt  from  FIFRA 
requirements. 

(2)  If  the  Agency  determines  that  an 
individual  biological  control  agent  or 
class  of  biological  control  agents  is  no 
longer  adequately  regulated  by  another 
Federal  agency,  and  that  it  should  not 
otherwise  be  exempted  from  the 
requirements  of  FIFRA,  the  Agency  will 


revoke  this  exemption  by  amending 
paragraph  (a)(3)  of  this  section. 

(3)  The  following  biological  control 
agents  are  not  exempt  firom  FIFRA 
requirements: 

(i)  Eucaryotic  microorganisms, 
including  protozoa,  algae  and  fungi; 

(ii)  Procaryotic  microorganisms, 
including  bacteria;  and 

(iii)  Viruses. 

(b)  Certain  human  drugs.  A  pesticide 
product  that  is  offered  solely  for  human 
use  and  also  is  a  new  drug  within  the 
meaning  of  FFDCA  sec.  201(p)  or  is  an 
article  tibat  has  been  determined  by  the 
Secretary  of  Health  and  Human  Services 
not  to  be  a  new  drug  by  a  regulation 
establishing  conditions  of  use  for  the 
article,  is  exempt  from  the  requirements 
of  FIFRA.  Such  products  are  subject  to 
regulation  in  accordance  with  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
and  implementing  regulations. 

§152^    Examptlonaforpaaticldasofa 
ctiaractar  not  requiring  FIFRA  ragulation. 

The  pesticides  or  classes  of  pesticides 
listed  in  this  section  have  been 
determined  to  be  of  a  character  not 
requiring  regidation  under  FIFRA,  and 
are  therefore  exengupt  from  all  provisions 
of  FIFRA  when  intended  for  use,  and 
used,  only  in  the  manner  specified. 

(a)  Treated  articles  or  substances.  An 
article  or  substance  freated  with,  or 
containing,  a  pesticide  to  protect  the 
article  or  substance  itself  (for  example,, 
paint  treated  with  a  pesticide  to  protect 
the  paint  coating,  or  wood  products 
treated  to  protect  the  wood  against 
insect  or  fungus  infestation],  if  the 
pesticide  is  registered  for  such  use. 
"  (b)  Pheromones  and pheromone  traps. 
Pheromones  and  identical  or 
substantially  similar  compounds  labeled 
for  use  only  in  pheromone  traps  (or 
labeled  for  use  in  a  manner  whicii  the 
Administrator  determines  poses  no 
greater  risk  of  adverse  effects  on  the 
environment  than  use  in  pheromone 
fraps),  and  pheromone  traps  in  which 
those  compounds  are  the  sole  active 
ingredient(s). 

(1)  For  the  purposes  of  this  paragraph, 
a  pheromone  is  a  compoimd  produced 
by  an  arthropod  which,  alone  or  in 
combination  with  other  such 
compounds,  modifies  the  behavior  of 
other  individuals  of  the  same  species. 

(2)  For  the  purposes  of  this  paragraph, 
a  synthetically  produced  compound  is 
identical  to  a  pheromone  only  when 
their  molecular  structiu-es  are  identical, 
or  when  the  only  differences  between 
the  molecular  structures  are  between 
the  stereochenucal  isomer  ratios  of  the 
two  compounds,  except  that  a  synthetic 
compound  found  to  have  toxicological 


properties  significantly  different  from  a 
pheromone  is  not  identical. 

(3)  When  a  compound  possesses 
many  characteristics  of  a  pheromone 
but  does  not  meet  the  criteria  in 
paragraph  (a)(2]  of  this  section,  it  may, 
after  review  by  the  Agency,  be  deemed 
a  substantially  similar  compound. 

(4)  For  the  purposes  of  this  paragraph, 
a  pheromone  trap  is  a  device  containing 
a  pheromone  or  an  identical  or 
substantially  similar  compound  used  for 
the  sole  purpose  of  attracting,  and 
trapping  or  killing,  target  arthropods. 
Pheromone  fraps  are  intended  to 
achieve  pest  control  by  removal  of 
target  organisms  from  their  natural 
environment  and  do  not  result  in 
increased  levels  of  pheromones  or 
identical  or  substantially  similar 
compounds  over  a  significant  fraction  of 
the  treated  area. 

(c)  Preservatives  for  biological 
specimens.  (1)  Embalming  fluids. 

(2)  Products  used  to  preserve  animal 
or  animal  organ  specimens,  in 
mortuaries,  laboratories,  hospitals, 
museums  and  institutions  of  learning. 

(3)  Products  used  to  preserve  the 
integrity  of  milk,  urine,  blood,  or  other 
body  fluids  for  laboratory  analysis. 

(d)  Vitamin  hormone  products. 
Vitamin  hormone  horticultural  products 
consisting  of  mixtures  of  plant 
hormones,  plant  nutrients,  inoculants,  or 
soil  amendments,  which  meet  the 
following  criteria: 

(1)  The  product  in  the  undiluted 
package  concentration  at  which  it  is 
distributed  or  sold,  meets  the  criteria  of 
S  156.10(h)(l]  of  tills  chapter  for  Toxicity 
Category  III  or  IV;  and 

(2)  The  product  is  not  intended  for  use 
on  food  crop  sites,  and  is  labeled 
accordingly. 

(e)  Foods.  Products  consisting  of  foods 
and  containing  no  active  ingredients, 
which  are  used  to  attract  pests. 

§152.30    PasttcMes  ttiat  may  ba 
transfarrad,  sold,  or  distributed  without 
rsgistration. 

An  unregistered  pesticide,  or  a 
pesticide  whose  registration  has  been 
cancelled  or  suspended,  may  be  dis- 
tributed or  sold,  or  otherwise 
fransferred,  to  the  extent  described  by 
this  section. 

(a)  A  pesticide  transferred  between 
registered  establishments  operated  by 
the  same  producer.  An  unregistered 
pesticide  may  be  transferred  between 
registered  establishments  operated  by 
the  same  producer.  The  pesticide  as 
fransferred  must  be  labeled  in 
accordance  with  Part  156  of  this  chapter. 

(b)  A  pesticide  transferred  between 
registered  establishments  not  operated 


15878  Federal  Ri«ister  /  Vol  53»tifo.  86  /  .Wfe<)neM}ay.  May  4.  10697  Rules  and  RegulatioM 


Federal  Reg^tw  /  Vol  53.  No.  86  /  Wednesday.  May  4.  1988  /  Rules  and  Regulations  15979 


by  the  same  producer.  An  unregistefed 
pesticide  may  be  transferred  J>etween 
registered  establishments  not  operated 
by  the  same  producer  if:  I 

(1)  The  transfer  is  solely  for  the 
purpose  of  further  fommlation,         I 
packaging,  or  labeling  into  a  product 
that  is  registered; 

(2)  Each  active  ingredient  in  the    | 
pesticide,  at  the  time  of  transfer,  is  ' 
present  as  a  result  of  incorporation  into 
the  pesticide  of  either 

(i)  A  registered  product;  or  | 

(ii)  A  pesticide  that  is  produced  by  die 
registrant  of  the  Hnal  product;  and 

(3)  The  product  as  transferred  is 
labeled  in  accordance  with  Part  156  pf 
this  chapter.  j 

(c)  A  pesticide  distributed  or  sold' 
under  an  experimental  use  permit  (1) 
An  unregistered  pesticide  may  be 
distributed  or  sold  in  accordance  with 
the  terms  of  an  experimental  use  permit 
issued  under  FIFRA  sec  5,  if  the  product 
is  labeled  in  accordance  with  S  172.6  of 
this  chapter. 

(2)  An  unregistered  pesticide  may  be 
distributed  or  sold  in  accordance  with 
the  provisions  of  9 172.3  of  this  chapter, 
pertaining  to  use  of  a  pesticide  for  which 
an  experimental  use  permit  is  not 
required,  provided  the  product  is  labeled 
in  accordance  with  Part  156  of  this 
chapter. 

(d)  A  pesticide  transferred  solely  for 
export  An  unregistered  pesticide  may 
be  transferred  within  the  United  States 
solely  for  export  if  it  meets  the  following 
conditions: 

(1]  The  product  is  prepared  and 
packaged  according  to  the  specifications 
of  the  foreign  purchaser;  and 

(2)  The  product  is  labeled  in 
accordance  with  Part  156  of  this  chapter. 

(e)  A  pesticide  distributed  or  sold 
under  an  emergency  exemption.  An 
unregistered  pesticide  may  be 
distrubuted  or  sold  in  accordance  with 
the  terms  of  an  emergency  exemption 
under  FIFRA  sec.  18,  if  the  product  is 
labeled  in  accordance  with  Part  156  of 
this  chapter. 

(f)  A  pesticide  transferred  for 
purposes  of  disposal.  An  unregistered, 
suspended,  or  cancelled  pesticide  may 
be  transferred  solely  for  disposal  in 
accordance  with  HTKA  sec.  19  or  an 
applicable  Administrator's  order.  The 
product  must  be  labeled  in  accordance 
with  Part  156  of  this  chapter. 

(g)  Existing  stocks  of  a  formerly   I 
registered  product.  A  canceUed  or 
suspended  pesticide  may  be  distributed 
or  sold  to  the  extent  and  in  the  manner 
specified  in  an  order  issued  by  the   . 
Administrator  concerning  existing 
stocks  of  the  pectidde. 

4.  By  adding  Subpart  C  to  read  as 
follows: 


Subpart  C   neglslrition 

152.40  Who  may  apply. 

152.42  Appiication  for  new  registration. 

152.43  Alternate  formulations. 

152.44  Application  for  amended  registration. 
152.46  ModiBcations  io  registration  not 

requiring  amended  applications. 
152.50    Contents  of  application. 
152.55    Where  to  send  appHcattons  and 

correspondence. 

Subpart  C— Registration  Prooedures 

§  1S4.40    Wtw  may  apply. 

Any  person  may  apply  for  new 
registration  of  a  pesticide  product  Any 
registrant  may  apply  for  amendment  of 
the  registration  of  his  product. 


§152.42 

Any  person  seeking  to  obtain  a 
registration  for  a  new  pesticide  product 
must  submit  an  application  for 
registration,  containing  the  information 
specified  in  \  152.50.  An  application  for 
new  registration  must  be  approved  by 
the  Agency  before  the  product  may 
legally  be  distributed  or  sold,  except  as 
provided  by  S  152.30. 

S 152L49   AltanMta  tonmililMNWa 

(a)  A  prodnct  proposed  for 
registration  must  have  a  sin^e,  defined 
composition,  except  that  EPA  may 
approve  a  basic  formulation  and  one  or 
more  alternate  formulations  lot  a  single 
product. 

<b)  An  ahemate  formulation  must 
meet  the  criteria  listed  in  paragraph 
(b)(1)  through  (4)  of  this  section.  The 
Agency  may  require  the  submission  of 
data  to  determined  whether  the  criteria 
have  been  met. 

(1)  The  alternate  formulation  most 
have  the  same  certified  limits  for  each 
active  ingredient  as  the  basic 
formulation. 

(2)  If  the  alternate  formulation 
contains  an  inert  ingredient  or  impurity 
of  toxicological  sip^Rcance,  the 
formulation  must  have  the  same  upper 
certified  limit  for  that  substance  as  the 
basic  formulation; 

(3)  The  label  text  of  the  alternate 
formulation  product  most  be  identical  to 
that  of  the  basic  formulation. 

(4)  The  analytical  method  required 
under  §  158.180  must  be  suitable  for  use 
on  both  the  basic  formulation  and  the 
alternate  formulation. 

(c)  Notwithstanding  the  criteria  in  this 
section,  the  Agency  may  determine  that 
an  alternate  formulation  must  be 
separately  registered.  If  EPA  makes  this 
determination,  the  Agency  will  notify 
the  applicant  of  its  determination  and  its 
reasons.  Thereafter  the  application  for 
an  alternate  fommlation  will  be  treated 
as  an  application  for  new  registration. 


and  the  alternate  formulation  will  be 
assigned  a  new  registration  number. 

915244    AppScatfcm  tor  amended 
registration. 

(a)  Except  as  provided  by  1 152.46. 
any  modification  in  the  composition, 
labeling,  or  packaging  of  a  registered 
product  must  be  submitted  with  an 
application  for  amended  registration, 
llie  applicant  must  submit  the 
information  required  by  9 152.50,  as 
applicable  to  the  change  requested.  If  an 
application  for  amended  registration  is 
required,  the  application  must  be 
approved  by  the  Agency  before  the 
product  as  modified,  may  legally  be 
distributed  or  sold. 

(b)  In  its  discretion,  the  Agency  may: 

(1)  Waive  the  requirement  for 
submission  of  an  application  for 
amended  registration; 

(2)  Require  that  the  applicant  certify 
to  the  Agency  that  he  has  complied  with 
an  Agency  directive  rather  than  submit 
an  application  for  amended  registration; 
or 

(3)  Permit  an  applicant  to  c(MisoIidate 
an  amendment  affecting  a  number  of 
products  into  a  single  application. 

9 152.46    ModWcations  to  rsQistiation  not 


(a)  Changes  needing  Agency 
notification,  but  not  approval.  A 
registrant  may  modify  his  registration  as 
provided  in  paragraph  (a](l}  through  (7) 
of  this  section  if  he  notifies  the  Agency 
before  the  modified  product  is 
distributed  or  sold.  The  registrant  need 
not  obtain  Agency  approval  of  any  such 
amendment,  but  may  distribute  or  sell 
the  product  as  dialled,  as  soon  as  he 
has  notified  the  Agency  of  the  change. 
Based  upon  a  notification,  the  Agency 
may  require  that  the  registrant  submit 
an  application  for  amended  registration. 
If  it  does  so,  the  Agency  will  notify  the 
registrant  and  state  its  reasons  for 
requiring  an  application  for  amended 
registration  in  lieu  of  a  notification. 
Thereafter,  if  the  registrant  fails  to 
submit  an  application  without  good 
cause,  the  Agency  may  determine  that 
the  product  is  no  longer  in  compliance 
with  the  requirements  of  the  Act  and 
initiate  cancellation  proceedings  under 
FIFRA  sec.  6.  Notification  under  this 
paragraph  is  considered  a  report  filed 
under  the  Act  for  the  purposes  of  FEPRA 
sec.  12(a)(2)(M). 

(1)  A  revision  of  the  label  language 
consistent  witfi  Part  156  of  this  diapter 
and  involving  no  change  in  the 
statement  of  ingredients,  precautionary 
statements  of  cUrections  for  use. 

(2)  Addition  or  substitution  of  brand 
names. 


(3)  A  change  in  the  source  of  any 
starting  material  used  in  the 
manufacturing  process  for  a  product 
produced  by  an  integrated  process, 
unless  the  appUcant  has  reason  to 
believe  that  such  source  change  would 
result  in: 

(i)  An  increase  in  the  level  of  any 
impurity  of  toxicological  significance 
(but  not  to  exceed  the  upper  certified 
limit);  or 

(ii)  The  formulation  of  any  new 
impurify  at  a  level  greater  than  0.1%  by 
weight  of  the  technical  grade  active 
ingredient. 

(4)  A  change  in  the  source  of  an  active 
ingredient  if,  after  the  change  the 
registrant  continues  to  be  eligible  for  a 
fbrmulator's  or  generic  data  exemption. 

(5)  If  the  Agency  has  previously 
required  that  the  80urce(s)  of  an  inert 
ingredient  be  specified,  a  change  in  the 
8ource(s)  of  that  ingredient 

(6)  A  change  in  the  nominal 
concentration,  but  not  the  identify  or 
certified  limits,  of  any  inert  ingredient 
whose  chemical  identity  or  composition 
is  known  to  the  registrant  Substitution 
of  a  proprietary  or  trade  name  inert 
ingredient  whose  identify  or 
composition  is  unknown  to  the 
registrant  does  not  qualify. 

(7)  Change  in  the  formulation  process 
of  a  product  produced  by  a  non- 
integrated  system  (as  defined  in 

9  158.153),  provided  that  the  certified 
limits  of  the  active  and  inert  ingredients 
would  not  change  as  a  result 

(b)  Changes  not  needing  Agency 
approval  or  notification.  The  following 
changes  may  be  made  in  a  product's 
composition,  labeling  or  packaging 
without  notification  to  or  approval  by 
tiie  Ageny: 

(1)  Correction  of  typographical  or 
printing  errors  on  the  labeling. 

(2)  Change  in  the  package  size  and 
label  net  contents,  provided  no  change 
in  use  directions  or  requirement  for 
child-resistant  packaging  would  ensue. 

(3)  Revision  of  non-mandatory  label 
statements,  consistent  with  Part  156  of 
this  chapter,  including  additions  or 
changes  required  by  other  Federal 
statutes  or  regulations. 

(4)  Change  on  the  label  of  the  name  or 
address  of  the  registrant  except  for  a 
change  resulting  fi-om  transfer  of 
ownership,  which  requires  Agency 
approval  in  accordance  vtrith  9  152.135. 
Section  152.122  requires,  however,  that  a 
registrant  keep  his  name  and  address 
ciurent  with  the  Agency. 

(5)  Revision  of  the  label  format 
provided  that  the  format  is  consistent 
%vith  Agency  labeling  requirements  and 
the  label  text  is  not  modified. 

(Approved  by  the  OfGce  of  Management  and 
Budget  under  Control  Number  2070-0060.) 


915^50    Contents  of  vpNeatloa 

Each  application  for  registration  or 
amended  registration  must  include  the 
following  information,  as  applicable: 

(a)  Application  form.  An  appUcation 
form  must  be  completed  and  submitted 
to  the  Agency.  Application  forms  are 
provided  by  the  Agency,  with 
instructions  as  to  the  number  of  copies 
required  and  proper  completion. 

(b)  Identity  of  the  applicant — (1) 
Name.  The  applicant  must  identify 
himself.  An  applicant  not  residing  in  the 
United  States  must  also  designate  an 
agent  in  accordance  with  paragraph 
(b)(3)  of  this  section  to  act  on  behalf  of 
the  applicant  on  all  registration  matters. 

(2)  Address  of  record.  The  applicant 
must  provide  an  address  in  the  United 
States  for  correspondence  purposes.  The 
U.S.  address  provided  will  be 
considered  the  applicant's  address  of 
record,  and  EPA  will  send  all 
correspondence  concerning  the 
application  and  any  subsequent 
registration  to  that  address.  It  is  the 
responsibihty  of  the  applicant  and  any 
registrant  under  9  152.122  to  ensure  that 
the  Agency  has  a  current  and  accurate 
address. 

(3)  Authorized  agent  An  applicant 
may  designate  a  person  residing  in  the 
United  States  to  act  as  his  agent.  If  an 
applicant  wishes  to  designate  an  agent, 
he  must  send  the  Agency  a  letter  stating 
the  name  and  United  States  address  of 
his  agent.  The  applicant  must  notify  the 
Agency  if  he  changes  his  designated 
agent.  This  relationship  may  be 
terminated  at  any  time  by  the  applicant 
by  notifying  the  Agency  in  writing. 

(4)  Company  number  If  an  applicant 
has  been  assigned  a  company  number 
by  the  Agency,  the  application  must 
reference  that  number. 

(c)  Summary  of  the  application.  Each 
application  must  include  a  list  of  the 
data  submitted  with  the  application, 
together  with  a  brief  description  of  the 
results  of  the  studies.  The  list  of  data 
submitted  may  be  the  same  as  the  list 
required  by  9  158.32  of  this  chapter.  The 
summary  must  state  that  is  is  releasable 
to  the  public  after  registration  in 
accordance  with  9  152.119. 

(d)  Identity  of  the  product  The 
product  for  which  application  is  being 
submitted  must  be  identified.  The 
following  information  is  required: 

(1)  The  product  name; 

(2)  The  trade  name(s)  (if  different); 
and 

(3)  The  EPA  Registration  Number,  if 
currently  registered. 

(e)  Draft  labeling.  Each  application  for 
new  registration  must  be  accompanied 
by  five  legible  copies  of  draft  labeling 
(typescript  or  mock-up).  Each 
application  for  amended  registration 


that  proposes  to  make  any  changes  in 
the  product  labeling  must  be 
accompanied  by  five  legible  copies  of 
draft  labeling  incorporating  the 
proposed  labeling  changes.  If  the 
proposed  labeling  change  affects  only  a 
portion  of  the  labeling,  such  as  the  use 
directions,  the  applicant  may  submit  five 
copies  of  that  portion  of  the  label  which 
is  the  subject  of  the  amendment.  Upon 
request  an  applicant  for  amended 
registration  must  submit  a  complete 
label  to  consolidate  amendments. 

(f)  Registration  data  requirements.  (1) 
An  applicant  must  submit  materials  to 
demonstrate  that  he  has  complied  with 
the  FIFRA  sec.  3(c)(l)(D]  and  Subpart  E 
of  this  part  with  respect  to  satisfaction 
of  data  requirements,  to  enable  the 
Agency  to  make  the  determination 
required  by  FIFRA  sec.  3(c)(5)p). 
Required  items  are  described  in  Subpart 
E  of  this  part. 

(2)  An  applicant  must  furnish  any  data 
specified  in  Part  158  of  this  chapter 
which  are  required  by  the  Agency  to 
determine  that  the  product  meets  the 
registration  standards  of  FIFRA  sec.  3(c) 
(5)  or  (7).  Each  study  must  comply  with: 

(i)  Section  158.30  of  this  chapter,  with 
respect  to  times  for  submission; 

(ii)  Section  158.32  of  this  chapter,  with 
respect  to  format  of  submission: 

(iii)  Section  158.33  of  this  chapter, 
with  respect  to  studies  for  which  a  claim 
of  trade  secret  or  confidential  business 
information  is  made; 

(iv)  Section  158.34  of  this  chapter,  with 
respect  to  flagging  for  potential  adverse 
effects;  and 

(v)  Section  160.12  of  this  chapter,  if 
applicable,  with  respect  to  a  statement 
of  whether  studies  were  conducted  in 
accordance  with  the  Good  Laboratory 
Practices  of  Part  160. 

(3)  An  applicant  shall  furnish  with  his 
application  any  factual  information  of 
which  he  is  aware  regarding 
unreasonable  adverse  effects  of  the 
pesticide  on  man  or  the  environment 
which  would  be  required  to  be  reported 
under  FIFRA  sec.  6(a)(2)  if  the  product 
were  registered.  The  types  of 
information  and  submission 
requirements  are  described  in  Part  153, 
Subpart  D  of  this  chapter. 

(g)  Certification  relating  to  child- 
resistant  packaging.  If  the  product  meets 
the  criteria  for  child-resistant  packaging, 
the  applicant  must  submit  a  certification 
that  the  product  will  be  distributed  or 
sold  only  in  child-resistant  packaging. 
Refer  to  Part  157  of  this  chapter  for  the 
criteria  and  certification  requirements. 

(h)  Request  for  classification.  If  an 
applicant  wishes  to  request  a 
classification  different  from  that 
established  by  the  Agency,  he  must 
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submit  a  request  for  such  dassificaticHi 
and  information  supporting  the  request 
(i)  Statement  concerning  tolerances.  If 
the  proposed  labeling  bears  instructions 
for  use  (rf  the  pesticide  on  food  or  fieed 
crops,  or  if  the  intended  use  of  the 
pesticide  results  or  may  be  expected  to 
result  directly  or  indirectly,  in  pesticide 
residues  in  or  on  food  or  feed  (including 
residues  of  any  active  ingredient  inert 
ingredient  metaboHte,  or  degradation 
product),  the  ai^licant  must  submit  a 
statement  indicating  whether  such 
residues  are  author^ed  by  a  tolerance, 
exemption  from  the  requirement  of  a 
tolerance,  or  food  additive  regulation 
issued  under  section  406  or  409  of  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA).  If  such  residues  have  not  been 
authorized,  the  appKcatitm  must  be 
accompanied  by  a  petition  for 
establishment  of  appropriate  tolerances, 
exemptions  from  the  requirement  of  a 
tolerance,  or  food  additive  regulationa, 
in  accordance  with  Part  180  of  this 
chapter.  . 

(Approved  by  the  Office  of  Management  and 
Budget  nnder  Control  Nnmber  2070-0024.} 

■92.93    wiwrv  lO  Mno  apiMcawms  wio 
correspondence. 

Apphcations  and  correspondence 
relating  to  registration  should  be  mailed 
to  the  Registration  Division  (TS-7e7C). 
U.S.  Environmental  Protection  Agency, 
Washington.  DC  2046a  Persons  who 
wish  to  hand-deliver  appbcations  should 
contact  the  Registraticxi  Division  to 
determine  the  location  for  delivery. 

5.  By  adding  Subpart  D  to  read  as 
follows: 

Subpart  D—Reregistration  Procedures 

152.60    General 

152.65    Application  for  reregistration. 

152.70    Agency  response  to  application. 

Subpart  D— Reregistration  Procedures 

§15Z60    GeneraL 

FIFRA  sec.  3(g)  requires  that  all 
currently  registered  pesticide  products 
be  reregistered.  To  facihtate  the 
reregistration  of  products,  EPA  has 
instituted  a  program  for  the  review  of  a 
pesticide  active  ingredient,  the  data 
supporting  registration  of  products 
containing  that  active  ingredient  and  its 
uses.  This  review  normally  culminates 
in  the  issuance  of  a  Registration 
Standard.  The  Standard  explains  the 
Agenc^s  positicm  on  the  registrability  of 
products  containing  the  active 
ingredient(s),  assesses  the  acceptability 
of  existing  tolerances,  lists  additional 
data  or  information,  if  any,  that  must  be 
submitted  to  complete  the  reregistration 
review,  and  identifies  labeling  changes 
or  use  restrictions  needed  for  the 


product  to  remain  in  compliance  with 
FIFRA. 

9152.65    AppMcation  for  rereglBtratioa 

(a)  When  the  Agency  is  prepared  to 
reregister  products  containing  a 
specified  active  ingredient  or 
combination  of  ingredients,  it  wiD  notify 
the  registrant  by  certified  mail  and  will 
inform  him  of  the  specific  requirements 
and  the  timeframes  for  submission  of  an 
application  for  reregistration. 

(b)  After  receiving  notice,  the 
registrant  is  required  to  submit  an 
application  for  reregistration  within  the 
timeframes  specified  in  the  notice. 

(c)  The  application  must  contain  the 
inf(Kmati<m  required  by  S  152.50,  unless 
such  information  is  already  on  file  with 
the  Agency  and  is  current  and  accurate. 


§152.70   Agency resfMnse tot 

(a)  Approval  of  application.  The 
Agency  will  approve  an  amplication  for 
reregistration  when  it  determines  that 
the  registrant  has  complied  with  the 
instructions  in  the  Agencjr's  notice,  and 
that  the  product  meets  the  criteria  for 
registration  stated  in  { 152.112. 

(b)  Time  for  compliance  after 
approval  If  the  Agency  approves  the 
application,  it  will  notify  the  registrant 
of  such  approval.  The  notice  of  approval 
will  specify  the  time  permitted  for 
nsodification  of  i»oduct  composition, 
labeling  and  packaging  of  products 
shipped  or  distributed  in  commerce. 

(c)  Notice  of  intent  to  cancel.  If  a 
registrant  fails  to  submit  an  apphcation 
within  the  time  allowed,  or  submits  an 
application  that  does  not  conform  to 
Agency  requirements,  the  Agency  may 
issue  a  notice  of  intent  to  cancel  the 
registration.  The  registration  will  be 
cancelled  after  30  days,  unless  within 
the  30  days  the  registrant  takes  one  of 
the  foUoMring  actions: 

(1)  Submits  a  complete  and  correct 
application. 

(2)  Corrects  the  deficiencies  in  his 
previously  submitted  application. 

(3)  Requests  a  hearing,  in  accordance 
with  §  152.148. 

6.  By  adding  Subpart  F  consisting  of 
§{152.100  through  152.115  and  152.117 
and  152.118,  and  S  S  152.116  and  152.119 
which  are  revised  and  transferred  from 
Subpart  E  to  new  Subpart  F.  As  added. 
Subpart  F  reads  as  foUows: 

Subpart  r— Aqency  Revtew  of  AppHeatlons 

Sec 

152.100  Scope. 

152.102  Publication. 

152.104  Completeness  of  applications. 

152.105  Incomplete  appKcations. 

152.107  Review  of  data. 

152.108  Review  of  labeling. 
152.110    Time  for  Agency  review. 


152.111  Choice  of  standards  for  review  of 
applications. 

152.112  Approval  of  registrationunder 
FIFRA  sec.  3(cK5). 

152.113  Approval  of  registratian  under 
FIFRA  sec.  3(cH7)— Products  that  do  not 
contain  a  new  active  ingredient 

152.114  Approval  of  registralion  under 
FIFRA  sec  3(c)(7) — Products  that  contain 
a  new  active  ingredient 

152.115  Conditions  of  registration. 

152.116  Notice  of  intent  to  register  to 
original  submitters  of  exclusive  use  data. 

152.117  Notification  to  applicant 

152.118  Denial  of  application. 

152.119  Availability  of  material  stibmitted  in 
support  of  registration 


Subpart 
Ai 


iflency  Review  of 


§i5Zioe  Scope. 

(a)  The  Agency  will  follow  the 
procedures  in  this  subpart  for  all 
applications  for  registration,  except  an 
application  for  registration  of  a  pesticide 
that  has  been  the  subject  of  a  previous 
Agency  cancellation  or  suspension 
notice  under  FIFRA  sec.  6. 

(b)  The  Agency  will  follow  the 
procedures  of  Subpart  D  of  Part  164  of 
this  chapter  in  evaluating  any 
application  for  registration  of  a  pesticide 
involving  use  of  the  pesticide  in  a 
manner  that  is  prohibited  by  a 
suspension  or  cancellation  order,  to  the 
extent  required  by  Subpart  D  of  Part  164. 

§152.102    PuMteatian. 

The  Agency  will  issue  in  the  Federal 
Register  a  notice  of  receipt  of  each 
application  for  registration  of  a  product 
that  contains  a  new  active  ingredient  or 
that  proposes  a  new  use.  After 
registration  of  the  product  the  Agency 
will  issue  in  the  Fetdaial  Register  a 
notice  of  issuance.  The  notice  of 
issuance  will  describe  the  new  chemical 
or  new  use,  siunmarize  the  Agency's 
regulatory  conclusions,  list  miaaing  data 
and  the  conditions  for  their  submission, 
and  respond  to  comments  received  on 
the  notice  of  application. 

§152.104    Completeness  of  appieatieiM. 

The  applicant  is  responsible  for  the 
accuracy  and  completeness  of  all 
information  submitted  in  connection 
with  the  application.  The  Agency  will 
review  esch  application  to  determine 
wdiether  it  is  complete.  An  application  is 
incoipplete  if  any  pertinent  item 
specified  in  §  152.50  has  not  been 
submitted,  or  has  been  incorrectly 
submitted  (for  example,  data  required 
by  Part  158  of  this  chapter  not  submitted 
in  accordance  with  the  requirements  for 
format  claims  of  confidential  business 
information,  or  flagging). 


§152.105 

The  Agency  will  not  begin  or  continue 
the  review  of  an  application  that  is 
incoiiq)lete.  if  the  Agency  determines 
that  an  api^ication  is  incomplete  or  that 
further  inioTmation  is  needed  in  order  to 
complete  the  Agency's  review,  the 
Agency  will  notify  the  applicant  of  the 
deficiencies  and  allow  the  iqiplicant  75 
days  to  make  corrections  or  additions  to 
complete  the  application.  If  the 
ap{>licant  believes  that  the  deficiencies 
cannot  be  corrected  within  75  days,  he 
must  notify  die  Agency  within  those  75 
days  of  the  date  on  which  he  expects  to 
complete  the  appIicatioiL  If,  after  75 
days,  the  applicant  has  not  responded, 
or  if  the  apfrficant  subsequently  fails  to 
complete  the  application  within  the  time 
scheiduled  for  completion,  the  Agency 
will  terminate  any  action  on  such 
application,  and  will  treat  the 
application  as  if  it  had  been  withdrawn 
by  the  applicant  Any  subsequent 
submission  relating  to  the  same  product 
must  be  submitted  as  a  new  application. 


§152.107    Review  of  < 

(a)  The  Agency  normally  wiD  review 
data  submitted  with  an  application  that 
have  not  previousfy  been  submitted  to 
the  Agency. 

(b)  The  Agency  normally  will  review 
other  data  submitted  or  cited  by  an 
applicant  only: 

(1)  As  part  of  the  process  of 
reregistering  currently  registered 
products; 

(2)  When  acting  on  an  application  for 
registration  of  a  product  containing  a 
new  active  ingredient 

(3)  If  such  data  have  been  flagged  in 
accordance  with  9 156.34  of  this  chapter; 
or 

(4)  When  the  Agency  determines  that 
it  would  otherwise  serve  the  public 
interest 

(c)  If  the  Agency  finds  that  it  needs 
additional  data  in  order  to  determine 
whether  the  product  may  be  registered, 
it  will  notify  die  applicant  as  early  as 
possible  in  the  review  process. 

§152.106   Rewtowoflabaltag. 

The  Agency  will  review  all  draft 
labeling  submitted  with  the  application. 
If  an  applicant  for  ameiuied  registration 
submits  only  that  portion  of  the  labeling 
proposed  for  ameiubnent  the  Agency 
may  review  the  entire  label,  as  revised 
by  the  proposed  changes,  in  deciding 
whether  to  approve  the  amendment.  The 
Agency  will  not  api»ove  final  printed 
labeling,  but  will  selectively  review  it 
for  compliance. 

§152.110   Thne  fori  Agancy  review. 

The  Agency  will  complete  its  review 
df  applications  as  expeditiously  as 


possible.  Applications  involving  new 
active  ingredients,  new  uses,  petitions 
for  tolerance  or  exemptions,  or 
consultation  with  other  Federal  agencies 
normally  will  take  longer  than 
appUcations  for  substantially  similar 
products  and  uses. 

§15Z111    Ctwiee  of  standards  for  review 
ofi 


The  Agency  has  discretion  to  review 
applications  under  either  the 
imconditional  registration  criteria  of 
FIFRA  sec.  3(cH5)  or  the  conditional 
registration  criteria  of  FIFRA  sea  3(c)(7). 
The  type  of  review  chosen  depends 
primarily  on  the  extent  to  which  the 
relevant  data  base  has  been  reviewed 
for  completeness  and  scientific  validity. 
EPA  conducts  data  reviews  needed  to 
support  imconditional  registrations  on  a 
chemical-by-chemical  basis,  according 
to  an  established  priority  list.  Except  for 
applications  for  registration  of  a  new 
active  ingredient  or  in  special  cases 
where  it  finds  immediate  review  to  be 
warranted,  the  Agency  will  not 
commence  a  complete  review  of  the 
existing  data  base  on  a  given  chemical 
in  response  to  receipt  of  an  application 
for  registration.  Instead  the  Agency  will 
review  die  application  using  the  criteria 
for  conditioned  registration  in  FIFRA 
sec.  3(c)(7)  (A)  and  (B). 

§152.112    Approval  of  ragMralion  under 
FIFRA  sec  3<c)(S). 

EPA  will  approve  an  application 
under  the  criteria  of  FIFRA  sec.  3(c)(5) 
only  if: 

(a)  The  Agency  has  determined  that 
the  application  is  complete  and  is 
accompanied  by  all  materials  required 
by  the  Act  and  this  part  including  but 
not  limited  to,  evidence  of  comirfiance 
with  Subpart  E  of  this  part; 

(b)  The  Agency  has  reviewed  aD 
relevant  data  in  the  possession  of  the 
Agency  (see  §§  152.107  and  152.111); 

(c)  lie  Agency  has  determined  that 
no  additional  data  are  necessary  to 
make  the  determinations  required  by 
FEFRA  sec.  3(cH5)  with  respect  to  the 
pesticide  product  vdiich  is  the  subject  of 
the  application; 

(d)  The  Agency  has  determined  that 
the  composition  of  the  product  is  such  as 
to  warrant  the  prt^>osed  efficacy  claims 
for  it  if  efficacy  data  are  required  to  be 
submitted  by  Part  158  of  this  chapter  for 
the  product; 

(e)  The  Agency  has  determined  that 
the  product  will  perform  its  intended 
function  without  unreasonable  adverse 
effects  on  the  environment  and  that 
when  used  in  sccordance  with 
widespread  and  commonly  recognized 
practice,  the  product  will  not  generally 


cause  unreasonable  adverse  effects  on 
the  environment; 

(f)  The  Agency  has  determined  that 
the  product  is  not  misbranded  as  that 
term  is  defined  in  FIFRA  sec.  2(q)  and 
Part  156  of  this  chapter,  and  its  labeling 
and  packaging  comply  with  the 
appUcable  requirements  of  the  Act  this 
Part  and  Parts  156  and  157  of  this 
chapter; 

(g)  If  the  proposed  labeling  bears 
directions  for  use  on  food,  animal  feed, 
or  food  or  feed  crops,  or  if  the  intended 
use  of  the  pesticide  results  or  may 
reasooaUy  be  expected  to  result 
direcUy  or  indirecdy,  in  pesticide 
residues  (including  residues  of  any 
active  or  inert  ingredient  of  the  product 
or  of  any  metabolite  or  degradation 
product  thereof)  in  or  on  food  or  animal 
feed,  all  necessary  tolerances, 
exemptions  from  the  requirement  of  a 
tolerance,  and  food  additive  regulations 
have  been  issued  under  FFDCA  sec.  408, 
sec.  409  or  both;  and 

(h)  If  the  product  in  addition  to  being 
a  pesticide,  is  a  drug  within  the  meaning 
of  FFDCA  sec  201(q),  the  Agency  has 
been  notified  by  the  Food  and  Drug 
Administration  (FDA)  that  the  product 
complies  with  any  requirements 
imposed  by  FDA. 

§152.113    Approval  of  regMratton  under 
FIFRA  aeCL  3(cX7)    Products  that  do  not 
conlalnane 


(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  Agency  may 
approve  an  application  for  registration 
or  amended  registration  of  a  pesticide 
product  each  of  whose  active 
ingredients  is  contained  in  one  or  more 
other  registered  peticide  products,  only 
if  the  Agency  has  determined  that: 

(1)  It  possesses  all  data  necessary  to 
make  the  determinations  required  by 
FIFRA  sec.  3(c)(7)(A)  or  (B)  with  respect 
to  the  pesticide  product  which  is  the 
subject  of  the  application  (including,  at  a 
minimum,  data  needed  to  characterize 
any  incremental  risk  that  would  result 
from  approval  of  the  application); 

(2)  Approval  of  the  application  would 
not  significantly  increase  the  risk  of  any 
unreasonable  adverse  effect  on  the 
environment;  and 

(3)  The  criteria  of  S  152.112(a).  (d),  and 
(f)  through  (h)  have  been  satisfied. 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  the  Agency 
will  not  approve  the  conditional 
registration  of  any  pesticide  imder 
FIFRA  sea  3(c)(7)(A)  unless  the  Agency 
has  determined  that  the  ai^licant's 
product  and  its  proposed  use  are 
identical  or  substantially  similar  to  a 
currently  registered  pesticide  and  use.  or 
that  the  pesticide  and  its  proposed  use 
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differ  only  in  ways  that  would  not 
significantly  increase  the  risk  of 
unreasonable  adverse  effects  on  the 
environment. 

(c)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  the  Agency 
will  not  approve  the  conditional 
registration  of  any  pesticide  product  for 
a  new  use  under  FIFRA  sec.  3(c)(7)(B)  if: 

(1)  The  pesticide  is  the  subject  of  a 
special  review,  based  on  a  use  of  the 
product  that  results  in  human  dietary 
exposure;  and 

(2)  The  proposed  new  use  involves 
use  on  a  major  food  or  feed  crop,  or 
involves  use  on  a  minor  food  or  feed 
crop  for  which  there  is  available  an 
effective  alternative  registered  pesticide 
which  does  not  meet  the  risk  criteria 
associated  with  human  dietary 
exposure.  The  determination  of 
available  and  effective  alternatives  shall 
be  made  with  the  concurrence  of  the 
Secretary  of  Agriculture.  | 

§152.114    /Ipproval  of  registration  ufMler 
FIFRA  MC.  3(c)(7)— Products  that  oontain  a 
new  aetivs  Ingrsdisnt 

An  apphcation  for  registration  of  a 
pesticide  containing  an  active  ingredient 
not  in  any  ciurently  registered  product 
may  be  conditionally  approved  for  a 
period  of  time  sufficient  for  the 
generation  and  submission  of  certain  of 
the  data  necessary  for  a  finding  of 
registrability  under  FIFRA  sec.  3(c)(5}  if 
the  Agency  determines  that: 

(a)  Insufficient  time  has  elapsed  since 
the  imposition  of  the  data  requirement 
for  those  data  to  have  been  developed; 

(b)  All  other  required  test  data  and 
materials  have  been  submitted  to  the 
Agency; 

(c)  The  criteria  in  9 152.112(a),  (b).  (d), 
and  (f)  through  (h)  have  been  satisfied; 

(d)  The  use  of  the  pesticide  product 
during  the  period  of  the  conditional 
registration  will  not  cause  any 
unreasonable  adverse  effect  on  the  | 
environment;  and 

(e)  The  registration  of  the  pesHcic 
product  and  its  subsequent  use  during 
the  period  of  the  conditional  registration 
are  in  the  public  interest. 


S  152.115    CondMofw  Of  rsQistration. 

(a)  Substantially  similar  products  and 
new  uses.  Each  registration  issued  under 
i  152.113  shall  be  conditioned  upon  the 
submission  or  citation  by  the  registrant 
of  all  data  which  are  required  for 
unconditional  registration  of  his  product 
under  FIFRA  sec.  3(c)(5),  but  which  have 
not  yet  been  submitted,  no  later  than  the 
time  such  data  are  required  to  be 
submitted  for  similar  pesticide  products 
already  registered.  If  a  notice  requiring 
submission  of  such  data  has  been  issued 
under  FIFRA  sec.  3(c)(2)(B)  prior  to  the 


date  of  approval  of  the  application,  the 
applicant  must  submit  or  cite  the  data 
described  by  that  notice  at  the  time 
specified  by  that  notice.  The  applicant 
must  agree  to  these  conditions  before 
the  application  may  be  approved. 

(b)  New  active  ingredients.  Each 
registration  issued  under  §  152.114  shall 
be  conditioned  upon  the  applicant's 
agreement  to  each  of  the  following 
conditions: 

(1)  The  applicant  will  submit 
remaining  required  data  (and  interim 
reports  if  required)  in  accordance  with  a 
schedule  approved  by  the  Agency. 

(2)  The  registration  will  expire  upon  a 
date  established  by  the  Agency,  if  the 
registrant  fails  to  submit  data  as 
required  by  the  Agency.  The  expiration 
date  will  be  established  based  upon  the 
length  of  time  necessary  to  generate  and 
submit  the  required  data.  If  the  studies 
are  submitted  in  a  timely  manner,  the 
registration  will  be  cancelled  if  the 
Agency  determines,  based  on  the  data 
(alone,  or  in  conjuction  with  other  data), 
that  the  product  or  one  or  more  of  its 
uses  meets  or  exceeds  any  of  the  risk 
criteria  established  by  the  Agency  to 
initiate  a  special  review.  If  the  Agency 
so  determines,  it  will  issue  to  the 
registrant  a  Notice  of  Intent  to  Cancel 
under  FIFRA  sec.  6(e).  and  will  specify 
any  provisions  for  sale  and  distribution 
of  existing  stocks  of  the  pesticide 
product. 

(3)  The  applicant  vnU  submit  an 
annual  report  of  the  production  of  the 
product. 

(c)  Other  conditions.  The  Agency  may 
establish,  on  a  case-by-case  basis,  other 
conditions  applicable  to  registrations  to 
be  issued  under  FIFRA  sec.  3(c)(7). 

(d)  Cancellation  if  condition  is  not 
satisfied.  U  any  condition  of  the 
registration  of  the  product  is  not 
satisfied,  or  if  the  Agency  determines 
that  the  registrant  has  failed  to  initiate 
or  pursue  appropriate  action  towards 
fulfillment  of  any  condition,  the  Agency 
will  issue  a  notice  of  intent  to  cancel 
under  FIFRA  sec.  6(e)  and  S  152.148. 

{152.116    Notlcs  of  Intsnt  to  rsgistsr  to 
original  sutrntlttsrs  of  exclusive  use  data. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  at  least  30  days  before 
registration  of  a  product  containing  an 
active  ingredient  for  which  a  previously 
submitted  study  is  eligible  for  exclusive 
use  under  FIFRA  sec.  3(c)(l)(D)(i),  the 
Agency  will  notify  the  original  submitter 
of  the  exclusive  use  study  of  the 
intended  registi"ation  of  the  product.  If 
requested  by  the  exclusive  use  data 
submitter  within  30  days,  the  Agency 
will  also  provide  the  applicant's  list  of 
data  requirements  and  method  of 


demonstrating  compliance  with  each 
data  requirement. 

(b)  Within  30  days  after  receipt  of  the 
Agency's  notice,  or  of  the  applicant's  list 
of  data  requirements,  whichever  is  later, 
the  exclusive  use  data  submitter  may 
challenge  the  issuance  of  the 
registration  in  accordance  with  the 
procedures  in  §  152.99  (b)  and  (c).  If  the 
Agency  finds  that  the  challenge  has 
merit,  it  will  issue  a  notice  of  denial  of 
the  application.  The  applicant  may  then 
avail  himself  of  the  hearing  procedures 
provided  by  FIFRA  sec.  3(c)(6).  If  the 
Agency  finds  that  the  challenge  is 
without  merit,  it  vinll  deny  the  petition 
and  register  the  applicant's  product. 
Denial  of  the  petition  is  a  final  Agency 
action. 

(c)  If  an  applicant  has  submitted  to 
the  Agency  a  certification  from  an 
exclusive  use  data  submitter  that  he  is 
aware  of  the  applicant's  application  for 
registration,  and  does  not  object  to  the 
issuance  of  the  registration,  the  Agency 
will  not  provide  the  30-day  notification 
described  in  paragraph  (a)  of  this 
section  to  that  exdusive  use  data 
submitter. 

§152.117    Notification  to  applicant 

The  Agency  will  notify  the  applicant 
of  the  approval  of  his  application  by  a 
Notice  of  Registration  for  new 
registration,  or  by  a  letter  in  the  case  of 
an  amended  registration. 

S15Z11S    Dental  Of  appNcatlon. 

(a)  Basis  for  denial.  The  Agency  may 
deny  an  application  for  registration  if 
the  Agency  determines  that  the 
pesticide  product  does  not  meet  the 
criteria  for  registration  under  either 
FIFRA  sec  3(c)(5)  or  (7).  as  specified  in 
SS  152.112  through  152.114. 

(b)  Notification  ofapplicanL  U  the 
Agency  determines  that  an  application 
should  be  denied,  it  will  notify  the 
applicant  by  certified  letter.  'Hie  letter 
will  set  forth  the  reasons  and  factual 
basis  for  the  determination  with 
conditions,  if  any,  which  must  be 
fulfilled  in  order  for  the  registration  to 
be  approved. 

(c)  Opportunity  for  remedy  by  the 
applicant  The  applicant  will  have  30 
days  from  the  date  of  receipt  of  the 
certified  letter  to  take  the  specified 
corrective  action.  During  this  time  the 
applicant  may  request  that  his 
application  be  withdrawn. 

(d)  Notice  of  denial.  If  the  applicant 
fails  to  correct  the  deficiencies  within 
the  30-day  period,  the  Agency  may  issue 
a  notice  of  denial,  which  will  be 
published  in  the  Federal  Register,  and 
which  will  set  forth  the  reasons  and  the 
factual  basis  for  the  denial. 


(e)  Hearing  rights.  Within  30  days 
foUowing  the  publication  of  the  notice  of 
denial,  an  applicant  or  any  interested 
person  with  written  authorization  of  the 
applicant  may  request  a  hearing  in 
accordance  with  FIFRA  sec.  6(b]. 
Hearings  will  be  conducted  in 
accordance  with  Part  164  of  this  chapter. 

§152.119    AveltaMNy  of  matertal  m  ' 
support  Of  leglstfsition. 

(a)  Tlie  information  submitted  to 
support  a  registration  application  shall 
be  part  of  the  official  Agency  file  for 
that  re^stration. 

,  (b)  Within  30  days  after  registration, 
the  Agency  will  make  available  for 
public  inspection,  upon  request,  the 
materials  required  by  Subpart  E  to  be 
submitted  with  an  application.  Materials 
that  will  be  publicly  available  include 
an  applicant's  list  of  data  requirements, 
the  method  used  by  the  appUcant  to 
demonstrate  compliance  for  each  data 
requirement  and  the  applicant's 
citations  of  specific  studies  in  the 
Agency's  possession  if  applicable. 

(c)  Except  as  provided  by  FIFRA  sec. 
10,  within  30  days  after  registration,  the 
data  on  which  the  Agency  based  its 
decision  to  register  the  product  will  be 
made  available  for  public  inspection, 
upon  request  in  accordance  with  the 
procediues  in  40  CFR  Part  2. 

7.  By  adding  Subpart  G  to  read  as 
follows: 

Subpart  G— OtiHgations  and  Rights  of 
Regislrsnts 

Sec. 

152.122    Currency  or  address  of  record  and 

authorized  agent. 
152.125    Submission  of  information 

pertaining  to  adverse  effects. 
152.130    Distritnition  under  approved 

labeling. 
152.132    Supplemental  distribution. 
152.135    Transfer  of  registration. 
152.138    Voluntary  cancellation. 

Subpart  Q— Obligations  and  Rights  of 
Registrants 

§152.122    Cunency  of  address  of  record 
and  autlwrtzsd  agent 

(a)  The  registrant  must  keep  the 
Agency  informed  of  his  current  name 
and  address  of  record,  if  the  Agency's 
good  faith  attempts  to  contact  the 
registrant  are  not  successful,  the  Agency 
will  issue  in  the  Federal  Register  a 
notice  of  intent  to  cancel  all  products  of 
the  registrant  under  FIFRA  sec.  6(b).  The 
registrant  most  respond  within  30  days 
requesting  that  the  registrations  be 
maintained  in  effect  and  providing  his 
name  and  address  of  record.  If  no 
response  is  received,  the  cancellations 
will  become  effective  at  the  end  of  30 
days  without  further  notice  to  the 
registrant  The  Agency  may  make 


provision  for  the  sale  and  distribution  of 
existing  stocks  of  such  products  after 
the  effective  date  of  cancellation. 

(b)  The  registrant  most  also  notify  the 
Agency  if  he  changes  his  authorized 
agent. 

§152.125    SutNnisslonoflnfermation 
pertaining  to  edvsrse  efrscts. 

U  at  any  time  the  registrant  receives 
or  becomes  aware  of  any  factual 
information  reganUng  unreasonable 
adverse  effects  of  the  pesticide  on  the 
environment  that  has  not  previously 
been  submitted  to  the  Agency,  he  shall, 
in  accordance  with  FIFRA  sec.  6(a)(2) 
and  Subpart  D  of  Part  153  of  this 
chapter,  provide  such  information  to  the 
Agency,  clearly  identified  as  FIFRA 
6(a)(2)  data. 

§152.130    DMribHtion  under  spproved 


(a)  A  registrant  may  distribute  or  sell 
a  registered  product  with  the 
composition,  packaging  and  labeling 
currently  approved  by  the  Agency. 

(b)  A  registrant  may  distribute  or  sell 
a  product  under  labeling  bearing  any 
subset  of  the  approved  directions  for 
use,  provided  diat  in  limiting  the  uses 
listed  on  the  labeL  no  changes  would  be 
necessary  in  precautionary  statements, 
use  classification,  or  packaging  of  the 
product. 

(c)  Normally,  if  the  product  labeling  is 
amended  on  the  initiative  of  the 
registrant  by  submission  of  an 
application  for  amended  registration,  the 
registrant  may  distribute  or  sell  under 
the  previously  approved  labeling  for  a 
period  of  18  months  after  approval  of  the 
revision,  unless  an  order  subsequently 
issued  by  the  Agency  under  FIFRA  sec. 
6  or  13  provides  otherwise.  However,  if 
paragraph  (d)  of  this  section  applies  to 
the  registrant's  product,  the  time  fi'ames 
established  by  die  Agency  in 
accordance  with  that  paragraph  shall 
take  precedence. 

(d)  If  a  product's  labeling  is  required 
to  be  revised  as  a  result  of  the  issuance 
of  a  Registration  Standard,  a  Label 
Improvement  Program  notice,  or  a  notice 
concluding  a  special  review  process,  the 
Agency  will  specify  in  the  notice  to  the 
registrant  the  period  of  time  that 
previously  approved  labeling  may  be 
used.  In  all  cases,  supplemental  or 
sticker  labeling  may  be  used  as  an 
interim  compliance  measure  for  a 
reasonable  period  of  time.  The  Agency 
may  establish  dates  as  follows 
governing  when  label  changes  must 
appear  on  labels: 

(1)  The  Agency  may  establish  a  date 
after  which  all  product  distributed  or 
sold  by  the  registrant  must  bear  revised 
labeling. 


(2)  The  Agency  may  also  establish  a 
date  after  which  no  product  may  be 
distributed  or  sold  by  any  person  unless 
it  bears  revised  labeling.  "This  date  will 
provide  sufficient  time  for  product  in 
channels  of  trade  to  be  distributed  or 
sold  to  users  or  otherwise  disposed  of. 

915M32    Supptemental  distribution. 

The  registrant  may  distribute  or  sell 
his  registered  product  under  another 
person's  name  and  address  instead  of 
(or  in  addition  to]  his  own.  Such 
distribution  and  sale  is  termed 
"supplemental  distribution"  and  the 
product  is  referred  to  as  a  "distributor 
product"  The  distributor  is  considered 
an  agent  of  the  registrant  for  all  intents 
and  purposes  under  the  Act  and  both 
the  registrant  and  the  distributor  may  be 
held  liable  for  violations  pertaining  to 
the  distributor  product.  Supplemental 
distribution  is  permitted  upon 
notification  to  the  Agency  if  all  the 
following  conditions  are  met: 

(a)  The  registrant  has  submitted  to  the 
Agency  for  each  distributor  product  a 
statement  signed  by  both  the  registrant 
and  the  distributor  listing  the  names  and 
addresses  of  the  registrant  and  the 
distributor,  the  distributor's  company 
number,  the  additional  brand  name(s)  to 
be  used,  and  the  registration  number  of 
the  registered  product. 

(b)  The  distributor  product  is 
produced,  packaged  and  labeled  in  a 
registered  establishment  operated  by  the 
same  producer  (or  under  contract  in 
accordance  with  9  152.30)  who 
produces,  packages,  and  labels  the 
registered  product. 

(c)  The  distributor  product  is  not 
repackaged  (remains  in  the  producer's 
unopened  container). 

(d)  The  label  of  the  distributor  product 
is  the  same  as  that  of  the  registered 
product  except  that 

(1)  The  product  name  of  the 
distributor  product  may  be  different  (but 
may  not  be  misleading); 

(2)  The  name  and  address  of  the 
distributor  may  appear  instead  of  that  of 
the  registrant 

(3)  The  registration  number  of  the 
registered  product  must  be  followed  by 
a  dash,  followed  by  the  distributor's 
company  number  (obtainable  from  the 
Agency  upon  request); 

(4)  The  establishment  number  must  be 
that  of  the  final  establishment  at  which 
the  product  was  produced;  and 

(5)  Specific  claims  may  be  deleted, 
provided  that  no  other  changes  are 
necessary. 

§152.135    Transfer  of  reglstrstioa 

(a)  A  registrant  may  transfer  the 
registration  of  a  product  to  another 
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penon,  and  the  registered  product  may 
be  distributed  and  sold  without  the 
requirement  of  a  new  application  for 
registration  by  that  other  person,  if  the 
parties  submit  to  the  Agency  the 
documents  listed  in  paragraphs  (b)  and 
(c)  of  this  section,  and  receive  Agency 
approval  as  described  in  paragraph  (d] 
of  this  section.  j 

(d)  Persons  seeking  approval  of  a  I 
transfer  of  registration  must  provide  a 
document  signed  by  the  authorized 
representative  of  the  registrant  (the 
transferor)  and  of  the  person  to  whom 
the  registration  is  transferred  (the 
transferee)  that  contains  the  following 
information: 

(1)  The  name,  address  and  State  of 
incorporation  (if  any]  of  the  transferor 

(2)  The  name,  address  and  State  of 
incorporation  of  the  transferee: 

(3)  The  name(8)  and  EPA  registration 
numberfs)  of  the  product(s)  being    j 
transferred;  ' 

(4)  A  statement  that  the  transferor 
transfers  irrevocably  to  the  transferee 
all  right  title,  and  interest  in  the  EPA 
regi8tration(s)  listed  in  the  dociunent; 

(5)  A  statement  that  the  transferred 
registration(s)  shall  not  serve  as 
collateral  or  otherwise  secure  any  loan 
or  other  payment  arrangement  or    ] 
executory  promise,  and  that  the 
regi8tration(s)  shall  not  revert  to  the 
transferor  unless  a  new  transfer 
agreement  is  submitted  to  and  approved 
by  the  Agency: 

(6)  A  description  of  the  general  nature 
of  the  underlying  transaction,  e.g., 
merger,  spinoff,  bankruptcy  transfer  (no 
financial  information  need  be 
disclosed); 

(7)  A  statement  that  the  transferor  and 
transferee  understand  that  imy  false 
statement  may  be  punishable  under  18 
U.S.a  lOOl;  and 

(8)  An  acknowledgment  by  the     I 
transferee  that  his  rights  and  duties! 
concerning  the  registration  under  FIFRA 
and  this  chapter  will  be  deemed  by  EPA 
to  be  the  sfune  as  those  of  the  transferor 
at  the  time  the  transfer  is  approved. 

(c)  In  addition,  the  transferor  must 
submit  to  the  Agency  a  notarized 
statement  affirming  that: 

(1)  The  person  signing  the  transfer 
agreement  is  authorized  by  the 
registrant  to  bind  the  transferor 

(2)  No  coiul  order  prohibits  the 
transfer,  and  that  any  required  court 
approvals  have  been  obtained:  and 

(3)  The  transfer  is  authorized  under  all 
relevant  Federal.  State  and  local  laws 
and  all  relevant  corporate  charters, 
bylaws,  partnerships,  or  other 
agreements. 

(d)  If  the  required  dociunents  are 
submitted,  and  no  information  available 
to  the  Agency  indicates  that  the 


information  is  incorrect,  the  Agency  will 
approve  the  transfer  without  requiring 
that  the  transferee  obtain  a  new 
registration.  The  Agency  will  notify  the 
transferor  and  transferee  of  its  approval. 

(e)  The  transfer  will  be  effective  on 
the  date  of  Agency  approval.  Thereafter 
the  transferee  will  be  regarded  as  the 
registrant  for  all  purposes  under  FIFRA. 

(f)  Rights  to  exclusive  use  of  data  or 
compensation  under  FIFRA  sea 
3(c)(1)(D)  are  separate  from  the 
registration  itself  and  may  be  retained 
by  the  transfeior,  or  may  be  transferred 
independenUy  in  accordance  with  the 
provisions  of  S  152.98.  If  the  registrant 
as  the  original  data  submitter  wishes  to 
transfer  data  rights  at  the  same  time  as 
he  transfers  the  registration,  he  may 
submit  a  single  transfer  document 
containing  the  information  required  by 
this  section  for  both  the  registration  and 
the  data. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  2070-0060.) 

9152.13$    Vdunfry  canceWatton. 

(a)  A  registrant  may  request  at  any 
time  that  his  registration  be  cancelled.  A 
request  for  voluntary  cancellation  must 
include  the  registrant's  name  and 
address,  the  product  name(s),  the  EPA 
registration  number(8)  involved,  and  the 
signature  of  the  registrant  or  his 
authorized  representative.  In  addition,  if 
the  registrant  wishes  to  continue  to 
distribute  and  sell  existing  stocks  of  the 
product,  the  request  must  include  a 
proposed  timeframe  for  disposition  of 
such  stocks. 

(b)  EPA  will  send  a  notice  of 
cancellation  by  certified  mail  to  the 
registrant.  The  notice  will  specify  the 
effective  date  of  cancellation,  and  the 
timeframe  for  disposal  of  existing  stocks 
of  the  product 

(c)  Voluntary  cancellation  of  a 
product  applies  to  the  registered  product 
and  all  distributor  products  distributed 
or  sold  under  that  registration  number. 
The  registrant  is  responsible  for 
ensuring  that  distributors  under  his 
cancelled  registration  are  notified  and 
comply  with  the  terms  of  the 
canceUation. 

8.  By  adding  Subpart  H  to  read  as 
follows: 

subpart  II    Apancy  Actiona  Affactlns 
Ragistratlona 

152.140  ClassiHcation  of  pesticide  products. 

152.142  Submission  of  information  to 

maintain  registration  in  effect. 

152.144  Reregistration. 

152.146  Special  review  of  pesticides. 

152.148  Cancellation  of  registration. 

152.150  Suspension  of  registration. 

152.152  Child-resistant  packaging. 


152.159    Policies  applicable  to  registration 
and  registered  products. 

Subpart  H— Agency  Actions  Affecting 
Reglstratione 

{152.140    Claaaifleatlon  of  p««ti«id« 
praducla> 

FIFRA  sec.  3(d)  authorizes  the 
Agency,  as  part  of  the  registration  or 
reregistration  of  a  pesticide,  or  by 
issuing  a  regulation,  or  by  an  order 
under  FIFRA  sec.  6,  to  classify  a 
product,  its  uses,  or  a  class  of  products 
or  uses  for  restricted  use,  in  accordance 
with  the  criteria  and  procedures  in 
Subpart  I  of  this  part. 

9152.142    Submiaaion  Of  hifonnatton  to 
inalntain  reglalfatlon  in  affect 

(a)  FIFRA  sea  3(c)(2)(B)  authorizes 
the  Agency  to  require  that  a  registrant 
submit  information  necessary  to 
maintain  his  registration  in  effect  Such 
information  may  consist  of  data  on  the 
chemistry,  efficacy,  toxicify, 
environmental  fate,  environmental 
effects  or  other  characteristics  of  the 
product  or  its  ingredients,  or  on  the 
exposure  of  humans  or  other  organisms 
to  the  product  or  its  components,  or  any 
other  information  necessary  to  support 
the  continued  registration  of  the  product. 

(b)  If  the  Agency  determines  that 
additional  information  is  necessary  in 
order  to  maintain  a  regisfration  in  effect 
the  procedures  set  out  in  FIFRA  sec. 
3(c)(2)(B)  will  be  used.  The  Agency  will 
notify  each  affected  registrant  and  list 
the  information  needed  and  the  required 
submission  date.  The  information,  when 
submitted  to  the  Agency,  is  subject  to 
the  requirements  of  99  158.32, 158.33, 
and  158.34  of  this  chapter. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  2070-0057.) 

9152.144    Raragiatratioa 

Under  FIFRA  sec.  3(g),  the  Agency 
must  evaluate  all  currentiy  registered 
pesticides  against  the  standards  of 
FIFRA  sec.  3(c)(5)  and  reregister  the 
products  that  meet  those  standards.  The 
Agency  has  an  ongoing  program  for  the 
systematic  review  of  pesticides.  In  that 
program,  the  Agency  develops  and 
maintains  a  Registration  Standard  for 
products  containing  a  specified 
ingredient.  The  Registration  Standard 
sets  out  the  Agency's  position  with 
respect  to  regxdation  of  products 
containing  the  ingredient,  and  is 
updated  periodically  as  the  Agency 
receives  additional  information.  Based 
on  the  Registration  Standard,  the 
Agency  may  require  a  registrant  to 
change  a  product's  composition, 
labeling,  packaging,  or  uses  in  order  to 


be  reregistered  and  to  maintain  his 
registration  in  compliance  with  FIFRA. 
The  procediu«s  for  reregistration  are 
found  in  Subpart  D  of  this  Part. 

9152.146   Spadalravtowofpaatlcida*. 

The  Agency  has  established  a  special 
review  process  that  in  its  discretion, 
may  be  used  to  assist  in  identifying  and 
evaluating  pesticides  that  may  cause 
uinreasonable  adverse  effects  on  the 
enviromnent.  If  the  Agency  determines 
through  the  special  review  process  that 
the  product  or  its  uses  may  cause 
unreasonable  adverse  effects,  or  that  the 
risks  posed  by  the  pesticide  outweigh  its 
benefits,  the  Agency  may  initiate 
cancellation  proceedings  under 
S  152.148.  Criteria  and  procedures  for 
the  special  review  process  are  contained 
in  Part  154  of  this  chapter. 

1152.148   CanoaNaten  of  ragMnrtloa 

(a)  Grounds  for  cancellation.  The 
Agency  may  issue  a  notice  of  intent  to 
cancel  the  registration  of  a  product  or  to 
cancel  the  registration  unless  it  is 
amended  as  specified  in  the  notice,  if 
the  Agency  determines  that  any  of  die 
following  criteria  has  been  met 

(1)  Under  FIFRA  sec.  8(b),  the 
pesticide,  its  labeling,  or  other  material 
required  to  be  submitted,  does  not 
comply  with  the  Act  For  example,  the 
Agency  may  propose  cancellation  if  a 
registrant  fails  to  comply  with  a 
requirement  that  a  product  bear 
restricted  use  labeling,  or  if  a  registrant 
submits  to  the  Agency  a  false  statement 
concerning  compliance  of  a  study  with 
the  Good  Laboratory  Practices 
requirements  of  Part  180  of  this  chapter. 

(2)  Under  FIFRA  sec.  6(b),  the 
pesticide,  when  used  in  accordance  with 
widespread  and  commonly  recognized 
practice,  generally  causes  lutfeasonable 
adverse  effects  on  the  environment; 

(3)  Under  FIFRA  sec.  6(e),  a  registrant 
fails  to  initiate  or  pursue  appropriate 
action  toward  meeting  any  conditions 
imposed  on  the  registration; 

(4)  Under  FIFRA  sea  6(c),  a  registrant 
fails  to  meet  any  conditions  imposed  on 
the  registration; 

(5)  Under  FIFRA  sec.  3(c)(l)(D)(ii),  the 
Agency  determines,  based  upon  a 
petition  by  an  original  data  submitter, 
that  a  registrant  has  failed  to  comply 
with  the  requirements  of  Subpart  E  of 
this  Part  concerning  compensation  for 
use  of  data.  Such  cancellations  are 
governed  by  the  procedures  of  S  152.99, 
and  are  not  subject  to  the  procedures  of 
this  section. 

(b)  Notice  of  intent  to  cancel.  The 
Agency  will  notify  the  registrant  by 
certified  mail  at  the  address  of  record  of 
the  Agency's  intent  to  cancel,  and  will 
state  the  reasons  for  the  proposed 


cancellation.  The  Agency  will  also  issue 
in  the  Federal  Register  a  notice  of  its 
intent  to  cancel  a  registration. 

(c)  Opportunity  for  corrections.  The 
registrant  may,  within  30  days  of  his 
receipt  of  the  notice  or  publication  in  the 
Federal  Register,  whichever  is  later, 
make  any  corrections  identified  in  the 
notice.  If  he  does  so,  the  cancellation 
action  will  not  become  final. 

(d)  Hearing — (1)  Requested  by  a 
registrant  A  registrant  may,  within  30 
days  of  his  receipt  of  a  notice  of  intent 
to  cancel,  or  publication  in  the  Federal 
Register,  whichever  is  later,  request  that 
a  hearing  be  held.  The  registrant  may 
request  a  hearing  on  any  or  all  of  the 
Agency's  requirements,  as  stated  in  the 
Agency's  notice  of  intent  to  cancel.  The 
regisfrant  must  state  in  his  request  the 
specific  requirements  he  objects  to,  and 
the  reasons  for  his  objection.  He  need 
not  comply  with  the  requirements  in 
dispute  until  a  final  hearing  decision  has 
been  issued.  The  registrant  must 
however,  within  the  timeframes 
specified,  comply  with  all  other  Agency 
requirements  that  are  not  at  issue. 

(2)  Requested  by  another  person.  Any 
other  person  adversely  affected  by  a 
proposed  canceUation  may,  within  30 
days  of  publication  in  the  Federal 
Register,  request  that  a  hearing  be  held. 
The  request  must  identify  in  what 
manner  the  person  is  adversely  affected 
by  the  Agency's  proposed  cancellation. 

(3)  Initiated  by  the  Agency.  Under 
FIFRA  sec  6(b)(2),  in  lieu  of  issuing  a 
notice  of  intent  to  cancel,  the  Agency 
may  hold  a  hearing  to  determine 
whether  a  registration  should  be 
cancelled. 

(4)  Hearing  procedures.  A  hearing  will 
be  conducted  according  to  FIFRA  sec. 
6(d)  or  6(e)  and  Part  164  of  this  chapter. 

(e)  Effective  date  of  cancellation.  (1)  If 
a  hearing  request  is  not  received  in  a 
timely  manner  and  the  registrant  fails  to 
make  required  corrections  in  a  timely 
manner,  the  cancellation  shall  be 
effective  at  the  end  of  30  days  fitim  the 
date  of  publication  in  the  Federal 
Register  or  receipt  by  the  registrant 
whichever  is  later. 

(2)  If  a  hearing  is  held  to  challenge  the 
cancellation,  and  thereafter  the 
cancellation  is  sustained,  or  if  the 
Agency  holds  a  hearing  in  which  it  is 
concluded  that  a  registration  should  be 
cancelled,  the  cancellation  shall  be 
effective  immediately  upon  issuance  of 
the  final  Agency  order  in  the  proceeding. 

(f)  Effect  of  cancellation.  After  the 
effective  date  of  cancellation, 
distribution  or  sale  of  a  cancelled 
product  except  in  accordance  vsrith  the 
terms  of  the  notice  of  cancellation,  will 
be  considered  n  violation  of  FIFRA  sec. 
12(a)(1)(A)  or  12(a)(2)(K).  The  Agency 


will  specify  in  the  order  of  final 
cancellation  whether  existing  stocks  of 
the  product  may  be  distributed  or  sold, 
what  conditions  of  distribution,  sale, 
and  use  (if  any)  have  been  established, 
and  the  date  after  which  such 
distribution  or  sale  will  no  longer  be 
permitted. 

(g)  Reinstatement  of  registration.  The 
Agency  will  reinstate  a  cancelled 
registration  if  the  registrant  can  show 
that  the  cancellation  was  the  result  of 
Agency  clerical  or  administative  error. 

9  152.150    Suspension  Of  registration. 

(a)  Grounds  for  suspension.  The 
Agency  may  issue  a  notice  of  intent  to 
suspend  the  registration  of  a  product  if: 

(1)  Under  FIFRA  sec.  e(c)(l),  the 
Agency  determines  that  suspension  is 
necessary  in  order  to  prevent  an 
imminent  hazard  during  the  time 
necessary  for  cancellation  or  change  in 
classification  proceedings. 

(2)  Under  FIFRA  sec.  3(c)(2)(B),  a 
registriint  has  failed,  within  the  time 
required  by  the  Agency: 

(i)  To  take  appropriate  steps  to 
provide  information  necessary  for 
continued  registration; 

(ii)  To  participate  in  a  procedure  for 
reaching  agreement  concerning  joint 
development  of  data  or  in  an  arbitration 
proceeding;  or 

(iii)  To  comply  with  the  terms  of  any 
agreement  or  art)itration  decision. 

(b)  Suspension  order  The  Agency 
may  issue  a  suspension  order  if: 

(1)  The  registrant  who  has  received  a 
notice  of  intent  to  suspend  fails  to 
request  a  hearing  in  a  timely  manner 

(2)  A  hearing  is  held,  and  the 
suspension  is  sustained;  or 

(3)  Under  FIFRA  sec.  e(c)(3),  the 
Agency  determines  that  an  emergency 
exists  which  warrants  immediate 
suspension. 

(c)  Procedures  of  suspension.  The 
Agency  will  conduct  proceedings  to 
suspend  products  in  accordance  with 
the  provisions  of  Subpart  C  of  Part  164 
of  this  chapter,  or  FIFRA  sec.  3(c)(2)(B). 
as  applicable. 

(d)  Effect  of  suspension.  After  the 
effective  date  of  suspension,  the 
distribution,  sale,  or  use  of  a  suspended 
product,  except  in  accordance  with  the 
terms  of  the  suspension  notice,  will  be 
considered  a  violation  of  FIFRA  sec. 
12(a)(2)0). 

9  152.152    CMId-raslatant  padtaging. 

The  Agency  has  established  criteria, 
standards  and  recordkeeping 
requirements  for  child-resistant 
packaging  of  products  that  are  highly 
toxic  and  are  intended  for  residential 
use.  Refer  to  Part  157  of  this  chapter. 
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9  152.159    PoMdMappNcabtaite      J^ 
raQMrslion  md  WQislwo  pponidsu' 

Codified  policies  and  interpretations 
pertaining  to  registration  and  registered 
products  may  tie  found  in  Part  153  of 
this  chapter.  Additional  policies  and 
interpretations  may  be  published  in  the 
Federal  Register,  mailed  directly  to 
registrants,  or  both. 

9.  By  adding  Subpart  I  to  read  as 
follows: 


Subpart 

152.160  Scope. 

152.161  Definitions. 
152.1M  Classification  procedures. 
152.166  Labeling  of  lestiicted  use  products. 
1S2.1S7  Diatributian  and  sale  of  resUicted 

useprodncta. 
152.168    Advertising  of  restricted  use 
products. 

152.170  Criteria  for  restiiction  to  use  by 
certified  applicators. 

152.171  Restrictiona  other  than  those 
relating  to  use  by  certified  applicators. 

Subpart  I— CtaMificalion  Of  PMticktes 

S152.1«e    Scop*.  I 

(a)  Types  of  classification.  A  pesticide 
product  may  be  unclassified,  or  it  may 
be  classified  for  restricted  use  or  for 
general  use.  The  Agency  does  not 
normally  classify  products  for  general 
use:  prodocts  that  are  not  restricted 
remain  imclassified. 

(b)  Kinds  of  restrictions.  The  Agency 
may  restrict  a  product  or  its  uses  to  use 
by  a  certified  applicator,  or  by  or  under 
the  direct  supervision  of  a  certified 
appUcator,  as  described  in  FIFRA  sea 
3(dKl)(C)-  The  Agency  may  also,  by 
regulation,  prescribe  restrictions  rdating 
to  the  product's  composition,  labeling, 
packaging,  uses,  or  distribution  and  sale, 
or  to  the  status  or  qualifications  of  the 
user. 

S  152.161    OeflnttiOM. 

In  addition  to  the  definitions  in 
S  152J,  the  following  tenns  are  defined 
for  the  purposes  of  this  subpart 

(a)  "Dietary  LC«"  means  a 
statistically  derived  estimate  of  the 
concentration  of  a  test  substance  in  the 
diet  that  would  cause  50  percent 
mortality  to  the  test  population  under 
specified  conditions. 

(b)  "Outdoor  use"  means  any 
pesticide  application  that  occurs  outside 
enclosed  manmade  structures  or  the 
consequences  of  which  extend  beyond 
enclosed  manmade  structures,  including, 
but  not  limited  to,  pulp  and  paper  mill 
water  treatments  and  industrial  cooling 
water  treatments. 


I  proeadurMJ 


S  152.164    CtanMcation  I 

(a)  Grouping  of  products  for 
classification  purposes.  In  its  discretion, 
the  Agency  may  identify  a  group  of 


products  having  common  characteristics 
or  uses  and  may  classify  for  restricted 
use  same  or  all  of  the  products  or  uses 
included  in  that  groop.  Such  a  group 
may  be  comprised  of,  but  is  not  liautad 
to,  products  that 

(1)  Contain  the  same  active 
ingredients. 

(2]  Contain  the  same  active 
ingredients  in  a  particular  ooncentration 
range,  formulation  type,  or  c<Hntrination 
of  concentration  range  and  fonnulatioa 
type. 

(3)  Have  usee  n  oonunon. 

(4)  Have  other  characteristics,  such  as 
toxicity,  flammabihty.  or  physical 
propearties.  in  boauncMi. 

(b)  Classification  reviews.  The 
Agency  may  conduct  dasaification 
reviews  and  classify  products  at  any 
time,  if  it  determines  that  a  restriction 
on  the  use  of  a  pesticide  product  is 
necessary  to  avoid  unreasonable 
adverse  effects  on  the  environment 
However,  classification  reviews 
normally  will  be  conducted  and 
products  classified  only  in  the  following 
circumstances: 

(1)  As  part  of  Ae  review  of  an 
application  for  new  registration  of  a 
product  containing  an  active  ingredient 
not  contained  in  any  currently  re^tered 
product. 

(2)  As  part  of  the  review  of  an 
application  for  a  new  use  of  a  product,  if 
existing  uses  of  that  product  previously 
have  been  classified  for  restricted  use. 
Review  of  a  restricted  use  product  at 
this  time  is  for  the  purpose  of 
determining  whether  the  new  use  should 
also  be  dassified  for  restricted  use. 
Normally  the  Agency  will  not  conduct 
initial  classification  reviews  for  existing 
uses  of  individual  products  in 
conjunction  with  an  application  for 
amended  registration. 

(3)  As  part  of  the  process  of 
developing  or  amending  a  registration 
standard  for  a  pesticide.  The  Agency 
normally  will  conduct  classification 
reviews  of  all  uses  of  a  currently 
registered  pesticide  at  this  time. 

(4)  As  part  of  any  special  review  of  a 
pesticide,  in  accordance  with  the 
procedures  of  40  CFR  Part  154. 

(c)  Classification  procedures.  (1]  If  the 
Agency  determines  that  a  product  or  one 
or  more  of  its  uses  should  be  classified 
for  restricted  use,  the  Agency  initially 
may  classify  the  product  by  regulation. 
In  this  case,  within  BO  days  afier  the 
effective  date  of  a  final  role,  each 
registrant  of  a  product  subject  to  the  rule 
must  submit  to  the  Agency  one  of  the 
following,  as  directed  in  the  final  rule: 

(i)  A  copy  of  the  amended  label  and 
any  supplemental  labeling  to  be  used  as 
an  interim  compliance  measure. 
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(ii)  A  Statement,  which  the  Agency 
conskiers  a  report  imder  the  Act,  that 
the  registrant  will  comply  widi  the 
labeling  requirements  prescribed  by  the 
Agency  within  the  timeframes 
prescribed  by  the  regulation. 

(iii)  An  application  for  amended 
registration  to  delete  the  uses  which 
have  been  restricted,  or  to  "split"  the 
registration  into  two  registrations,  one 
including  only  restricted  or  all  uses,  and 
the  other  including  only  uses  that  have 
not  been  classified. 

(2)  Altemativefy,  EPA  may  notify  the 
applicant  or  registrant  of  the 
classification  decision  and  require  that 
he  submit  the  information  required  by     ^ 
paragraph  (c)(1)  of  this  section.  The 
Agency  may  deny  registration  or  initiate 
cancellation  proceedings  if  the  registrant 
fails  to  comply  within  the  timeframes 
established  by  the  Agency  in  its 
notification. 

S15Z166    Labeling  of  raaMctad  use 

(a)  Products  intended  for  end  use.  A 
produ(d  whose  labeling  bears  directions 
for  end  use  and  that  has  been  classified 
for  restricted  use  must  be  labeled  in 
accordance  with  the  requironents  of 

S  156.10  of  this  chapter  or  other  Agency 
instructions.  The  Agency  will  permit  the 
use  (tf  stidcers  or  supplemental  labeling 
as  an  interim  alternative  to  the  use  of  an 
approved  amended  label,  in  accordance 
with  S  152.167. 

(b)  Products  intended  only  for 
formulation.  A  product  whose  labeling 
does  not  bear  directions  for  end  use  (a 
product  that  is  intended  and  labeled 
solely  for  further  formulation  into  other 
pestidde  products)  is  not  subject  to  the 
labeling  requirements  of  this  subpart, 

§152.167    Diatributloa  and  sale  Of 
restricted  use  products. 

Unless  modified  by  the  Agency,  the 
compliance  dates  in  this  section  shall 
apply  to  restricted  use  products. 

(a)  Sale  by  registrant  or  producer.  (1) 
No  product  with  a  use  classified  for 
restricted  use  may  be  distributed  or  sold 
by  the  registrant  or  producer  after  the 
120th  day  afier  the  effective  date  of  such 
dassification  unless  the  product 

(i)  Bears  an  approved  amended  label 
which  contains  the  terms  of  restricted 
use  imposed  by  the  Agency  and 
otherwise  complies  with  Part  156  of  this 
chapter 

(ii)  Bears  a  sticker  containing  the 
product  name,  EPA  registration  number, 
and  any  terms  of  restricted  use  imposed 
by  the  Agency;  or 

(iii)  Is  accompanied  by  supplemental 
labeling  bearing  the  information  listed  in 
paragraph  (a)(l)(ii)  of  this  section. 


(2)  If  the  registrant  chooses  to  delete 
the  restricted  uses  fi*om  his  product 
label,  that  product  may  not  be 
distributed  or  sold  after  the  laoth  day 
after  the  effective  date  of  dassification 
unless  the  product  bears  amended 
labeling  with  the  restricted  uses  deleted. 

(3)  Notwithstanding  paragraphs  (a)(1) 
and  (2)  of  this  section,  after  the  270th 
day  after  the  effective  date  of 
classification,  no  registrant  or  producer 
may  distribute  or  sell  a  product  that 
dqes  not  bear  the  approved  amended 
label.  Afier  that  date,  stickers  and 
supplemental  labeling  described  in 
paragraph  (a)(l)(ii)  and  (iii)  are  not 
longer  acceptable. 

(b)  Sale  by  retailer.  No  product  with  a 
use  classified  for  restricted  use  by  a 
regiilation  may  be  distributed  or  sold  by 
a  retailer  or  other  person  after  the  270th 
day  after  the  effective  date  of  the  final 
rule  unless  the  product  bears  a  label  or 
labeling  which  complies  with  paragraph 
(a)(1)  of  this  section. 

§152.168    Advertising  of  restricted  use 
products. 

(a)  Any  product  classified  for 
restricted  use  shall  not  be  advertised 
unless  the  advertisement  contains  a 
statement  of  its  restricted  use 
classification. 

,(b)  The  requirement  in  paragraph  (a) 
of  this  section  applies  to  till 
advertisements  of  the  product,  including, 
but  not  limited,  to: 

(1)  Brochures,  pamphlets,  circulars 
and  similar  material  offered  to 
purchasers  at  the  point  of  sale  or  by 
direct  mail. 

(2)  Newspapers,  magazines, 
newsletters  and  other  material  in 
circulation  or  available  to  the  public. 

(3)  Broadcast  media  such  as  radio  and 
television. 

(4)  Telephone  advertising. 

(5)  Billboards  and  posters. 

(c)  The  requirement  may  be  satisfied 
for  printed  material  by  inclusion  of  the 
statement  "Restricted  Use  Pesticide,"  or 
the  terms  of  restriction,  prominentiy  in 
the  advertisement.  The  requirement  may 
be  satisfied  with  respect  to  broadcast  or 
telephone  advertising  by  inclusion  in  the 
broadcast  of  the  spoken  words 
"Restricted  use  pesticide,"  or  a 
statement  of  the  terms  of  restriction. 

(d)  The  requirements  of  this  section 
shall  be  effective: 

(1)  After  270  days  after  the  effective 
date  of  restriction  of  a  product  that  is 
cvrrently  registered,  unless  the  Agency 
specifies  a  shorter  time  period: 

(2)  Upon  the  effective  date  of 
registration  of  a  product  not  currentiy 
registered. 


§152.170    Criteria  for  restriction  to  use  by 
certifled  spplicators. 

(a)  General  criteria.  An  end-use 
product  will  be  restricted  to  use  by 
certified  applicators  (or  persons  under 
their  direct  supervision)  if  the  Agency 
determines  that 

(1)  Its  toxicity  exceeds  one  or  more  of 
the  specific  hazard  criteria  in  paragraph 
(b)  or  (c)  of  this  section,  or  evidence 
described  in  paragraph  (d)  of  this 
section  substantiates  that  the  product  or 
use  poses  a  serious  hazard  that  may  be 
mitigated  by  restricting  its  use; 

(2}  Its  labeling,  when  considered 
according  to  the  factors  in  paragraph 
(e)(2)  of  this  section,  is  not  adequate  to 
mitigate  these  hazard(s); 

(3)  Restriction  of  the  product  would 
decrease  the  risk  of  adverse  effects;  and 

(4)  The  decrease  in  risks  of  the 
pesticide  as  a  result  of  restriction  would 
exceed  the  decrease  in  benefits. 

(b)  Criteria  for  human  hazard — (1) 
Residential  and  institutional  uses.  A 
pesticide  product  intended  for 
residential  or  institutional  use  will  be 
considered  for  restricted  use 
classification  if: 

(i)  The  pesticide,  as  diluted  for  use, 
has  an  acute  oral  LDso  of  1.5  g/kg  or 
less; 

(ii)  The  pesticide,  as  formulated,  has 
an  acute  dermal  LDm  of  2000  mg/kg  or 
less; 

(iii)  The  pesticide,  as  formulated,  has 
an  acute  inhalation  IX]m  of  0.5  mg/Uter 
or  less,  based  upon  a  4-hour  exposure 
period; 

(iv)  The  pesticide,  as  formulated,  is 
corrosive  to  the  eye  (causes  irreversible 
destruction  of  octilar  tissue)  or  results  in 
corneal  involvement  or  irritation 
persisting  for  more  than  7  days; 

(v)  The  pesticide,  as  formulated,  is 
corrosive  to  the  skin  (causes  tissue 
destruction  into  the  dermis  and/or 
scarring)  or  causes  severe  irritation 
(severe  erythema  or  edema)  at  72  hours; 
or 

(vi)  When  used  in  accordance  with 
label  directions,  or  widespread  and 
conunonly  recognized  practice,  the 
'  pesticide  may  cause  significant 
subchronic,  chronic  or  delayed  toxic 
effects  on  man  as  a  result  of  single  or 
multiple  exposures  to  the  product 
ingredients  or  residues. 

(2)  All  other  uses.  A  pesticide  product 
intended  for  uses  other  than  residential 
or  institutional  use  will  be  considered 
for  restricted  use  classification  if: 

(i)  The  pesticide,  as  formulated,  has 
an  acute  oral  LD^  of  50  mg/kg  or  less; 

(ii)  The  pesticide,  as  formulated,  has 
an  acute  dermal  LDm  of  200  mg/kg  or 
less: 


(iii)  The  pestidde,  as  diluted  for  use, 
has  an  acute  dermal  LDto  of  16  g/kg  or 
less; 

(iv)  The  pestidde,  as  formulated,  has 
an  acute  inhalation  LCm  of  0.05  mg/liter 
or  less,  based  upon  a  4-hour  exposure 
period; 

(v)  The  pesticide,  as  formulated,  is 
corrosive  to  the  eye  or  causes  corneal 
involvement  or  irritation  persisting  for 
more  than  21  days; 

(vi)  The  pesticide,  as  formulated,  is 
corrosive  to  the  skin  (causes  tissue 
destruction  into  the  dermis  and/or 
scarring);  or 

(vii)  When  used  in  accordance  with 
label  directions,  or  widespread  and 
commonly  recognized  practice,  the 
pestidde  may  cause  significant 
subchronic  toxicity,  chronic  toxicity,  or 
delayed  toxic  effects  on  man,  as  a  result 
of  single  or  multiple  exposures  to  the 
product  ingredients  or  residues. 

(c)  Criteria  for  hazard  to  non-target 
species — (1)  All  products.  A  pestidde 
product  intended  for  outdoor  use  will  be 
considered  for  restricted  use 
classification  if: 

(i)  When  used  according  to  label 
directions,  application  results  in 
residues  of  the  pesticide,  its  metabolites, 
or  its  degradation  products,  in  the  diet  of 
exposed  mammalian  wildlife, 
immediately  after  application,  such  that 

(A)  The  level  of  such  residues  equals 
or  exceeds  one-fifth  of  the  acute  dietary 
LC«o;  or 

(B)  The  amount  of  pesticide  consumed 
in  one  feeding  day  (mg/kg/day)  equals 
or  exceeds  one-fifth  of  the  mammalian 
acute  oral  LDm; 

(ii)  When  uded  according  to  label 
directions,  application  results, 
immediately  after  application,  in 
residues  of  the  pesticide,  its  metabolites 
or  its  degradation  products,  in  the  diet  of 
exposed  birds  at  levels  that  equal  or 
exceed  one-fifth  of  the  avian  subacute 
dietary  LCeo; 

(iii)  When  used  according  to  label 
directions,  application  results  in 
residues  of  the  pesticide,  its  metabohtes 
or  its  degradation  products,  in  water 
that  equal  or  exceed  one-tenth  of  the 
acute  LCso  for  non-target  aquatic 
organisms  likely  to  be  exposed:  or 

(iv)  Under  conditions  of  label  use  or 
widespread  and  commonly  recognized 
practice,  the  pesticide  may  cause 
discernible  adverse  effects  on  non-target 
organisms,  such  as  significant  mortahty 
or  effects  on  the  physiology,  growth, 
population  levels  or  reproduction  rates 
of  such  organisms,  resulting  from  direct 
or  indirect  exposure  to  the  pesticide,  its 
metabolites  or  its  degradation  products. 

(2)  Granular  products.  In  addition  to 
the  criteria  of  paragraph  (c)(1)  of  this 
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section,  a  pesticide  intended  for  outdoor 
use  and  formulated  as  a  granular 
product  will  be  considered  for  restricted 
use  classification  if: 

(i)  The  formulated  product  has  an 
acute  avian  or  mammalian  oral  LD^*  of 
50  mg/kg  or  less  as  determined  by 
extrapolation  from  tests  conducted  with 
technical  material  or  directly  with  the 
formulated  product;  and 

(ii)  It  is  intended  to  be  applied  in  such 
a  maimer  that  significant  exposure  to 
birds  or  mammals  may  occur. 

(d)  Other  evidence.  The  Agency  may 
also  consider  evidence  such  as  field 
studies,  use  history,  accident  data; 
monitoring  data,  or  other  pertinent 
evidence  in  deciding  whether  the 
product  OS  use  may  pose  a  serious 
hazard  to  man  or  the  environment  that 
can  reasonably  be  mitigated  by 
restricted  use  classification. 

(e)  Alternative  labeling  language.  (1) 
If  the  Agency  determines  that  a  product 
meets  one  or  more  of  the  criteria  of 
paragraphs  (b)  or  (cj  of  this  section,  or  if 
other  evidence  identified  in  paragraph 
(d)  of  this  section  leads  the  Agency  to 
conclude  that  the  product  should  be 
considered  for  restricted  use 
classification,  the  Agency  will  then 
determine  if  additional  labeling 
language  would  be  adequate  to  mitigate 
the  identified  hazard(s)  without 
restricted  use  classification.  If  the    I 
labeling  language  meets  all  the  criteri'a 
specified  in  paragraph(e)(2)  of  this 
section,  the  product  will  not  be 
classified  for  restricted  use. 

(2)  The  labeling  will  be  judged 
adequate  if  it  meets  all  the  following 
criteria: 

(i)  The  user,  in  order  to  follow  label 
directions,  would  not  be  required  to 
perform  complex  operations  or 
procedures  requiring  specialized 
training  and/or  experience. 

(ii)  The  label  directions  do  not  call  for 
specialized  apparatus,  protective 
equipment,  or  materials  that  reasonably 
would  not  be  available  to  the  general 
public. 

(iii)  Failure  to  follow  label  directions 
in  a  minor  way  would  result  in  few  or  no 
significant  adverse  effects. 

(iv)  Following  directions  for  use  %vould 
result  in  few  or  no  significant  adverse 
effects  of  a  delayed  or  indirect  nature 
through  bioaccumulation,  persistence,  or 
pesticide  movement  from  the  original 
application  site. 

(v)  Widespread  and  commonly 
recognized  practices  of  use  would  not 
nulUfy  or  detract  irom  label  directions 
such  that  unreasonable  adverse  effects 
on  the  environment  might  occur. 


§152.171    nsstrtcWons  Other  ttianMiose 
relating  to  use  by  certiflsd  applcalors. 

The  Agency  may  by  regulation  impose 
restrictions  on  a  product  or  class  of 
products  if  it  determines  that: 

(a)  Without  such  restrictions,  the 
product  when  used  in  accordance  with 
warnings,  cautions  and  directions  for 
use  or  in  accordance  with  widespread 
and  commonly  recognized  practices  of 
use  may  cause  unreasonable  adverse 
effects  on  the  environment;  and 

(b)  The  decrease  in  risks  as  a  result  of 
restricted  use  would  exceed  the 
decrease  in^beoefits  as  a  result  of 
restricted  use. 

S1S2.S1    [Redesignated  m  152.1751 

la  Section  152.175  is  redesignated 
fi-om  9  162.31,  the  section  heading  is 
revised  to  read  as  set  forth  below,  and 
the  section  is  added  to  Subpart  I. 


5  152.175 
restricted  us*. 


for 


11.  Part  152  is  amended  by  adding  and 
reserving  Subparts  J  and  K. 

Subparts  J  and  K— (Reserved] 

12.  By  adding  Subpart  L,  to  read  as 
follows: 

Subpart  L— intrastate  PesticMe  Products 

152.220    Scope. 

152.225    Application  for  Federal  registration. 
152.230    Sale  and  distribution  of  unregistered 
intrastate  pesticide  products. 

Subpart  Li-lntrastate  Pesticide 

Products 

S  152.220    Scop*. 

This  subpart  appUes  to  any  intrastate 
pesticide  (u^uct  defined  as  a  product- 

(a)  Which  is  distributed  and  sold 
solely  within  a  single  State,  in 
accordance  with  a  registration  issued  to 
the  producer  by  that  State;  and 
'  (b)  For  which  a  proper  Notice  of 
Application  for  Federal  Registration 
(EPA  Form  8570-8)  was  filed  (in 
accordance  with  regulations  codified  in 
40  CFR  162.17(d)  on  July  3. 1975)  by 
October  4, 1975  (or  by  a  later  date  as 
allowed  by  the  Agency). 

$152,225    AppMcation  for  F*d*ral 
rsgislratton. 

(a)  Each  current  intrastate  producer 
who  has  submitted  a  "Notice  of 
Application  for  Federal  Registration" 
must,  no  later  than  July  31, 198B,  submit 
a  full  application  for  Federal  registration 
complying  with  the  requirements  of  this 
Part  152. 

(b)  The  Agency  may,  at  any  time 
before  that  date,  require  the  producer  of 
an  intrastate  product  to  submit  an 
application  for  Federal  registration  of 


the  product.  If  the  Agency  requires  the 
submission  ctf  an  application  for 
registration  of  an  intrastate  product 
prior  to  |uly  31, 1968,  the  Agency  will 
notify  the  producer  of  the  intrastate 
product  in  writing,  and  will  specify  a 
date  by  which  the  application  must  be 
submitted. 

(c)  The  Agency  will  require  the 
producer  of  an  intrastate  product  to 
submit  an  application  for  Federal 
registration  if  the  intrastate  product 
contains  the  same  active  ingredient  as, 
and  is  intended  for  the  same  or  a 
substantially  similar  end  use  as,  a 
federally  registered  product  that  is 
subject  to: 

(1)  A  notice  of  special  review  in 
accordance  wiUi  S  154.25  of  this  chapter, 

(2)  A  notice  under  FIFRA  sec. 
3(cK2)(B)  requiring  the  submission  of 
data  in  support  of  Federal  registration; 

(3)  A  regulation  or  notice  classifying 
the  product  for  restricted  use  under 
FIFRA  sec.  3(d)(1)(C);  or 

(4)  A  notice  requiring  the  Federal 
registrant  to  submit  an  application  for 
reregistration  of  his  product. 

§152.230    SatoanddMrfbtMonef 
unregietsfd  hifcasUls  pesMcId*  products. 

(a)  An  intrastate  product  which  is  not 
federally  registered  may  continue  to  be 
sold  or  distributed  solely  wiftin  a  single 
State,  provided  that: 

(1)  Such  product  comphes  with  FIFRA 
sec.  12(a)(1)(D)  and  (E),  in  accordance 
with  definitions  contained  in: 

(i)  HFRA  sec.  2(q)(l)(A)  through  (G); 
and 

(ii)  FIFRA  sec.  2(q)(2)(A).  (C)(i) 
through  (iii),  and  (D). 

(2)  The  producer  of  such  product  has 
submitted  a  timely  application  for 
Federal  registration  of  the  pesticide  (by 
luly  31, 1988,  or  earlier  if  notified  by  the 
Agency  to  do  so); 

(3)  The  Agency  has  not  issued  in  the 
Federal  Register  a  notice  of  denial  of  an 
application  for  registration  of  such 
product  under  FIFRA  sec.  3(c)(6); 

(4)  The  Agency  has  not  issued  a  notice 
of  intent  to  cancel  or  suspend  any 
federally  registered  pesticide  products 
containing  the  same  active  ingredient  as, 
and  intended  for  the  same  (or 
substantially  similar)  end  uses  as,  such 
intrastate  product;  and 

(5)  The  pesticide  product  is  registered 
under  the  applicable  State  pesticide 
registration  law. 

(b)  No  person  may  distribute  or  sell  an 
intrastate  product  after  the  date 
specified  in  a  notice  furnished  in 
accordance  with  S  152.225(b)  that 
requires  submission  of  a  full  application 
for  Federal  registration  by  such  date. 


(c)  No  person  may  distribute  or  sell  an 
intrastate  product  after  |uly  31, 1988, 
unless  he  has  submitted  an  application 
for  full  Federal  registration  in 
accordance  with  §  152.225.;Di8tribution 
or  sale  of  any  such  product  will  be 
considered  a  violation  of  FIFRA  sec. 
12(a)(1)(A). 

PART  153— REGISTRATION  POUCIES 
AND  INTERPRETATIONS 

U.  In  Part  153: 

1.  The  authority  citation  for  Part  153  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  13e-136y. 

2.  The  Part  heading  is  revised  to  read 
as  set  forth  above. 

3.  By  adding  Subparts  G,  H,  and  M,  to 
read  as  follows;  and  by  adding  and 
reserving  Subparts  E  and  F,  I  and  ),  and 
KandL 

Subparts  E  and  F  [R**ary*d] 

Subpart  Q—Octermination  of  Active  and 
Ii 


153.125    Criteria  for  determination  of 
■pesticidal  activity. 

153.139  Substances  determined  to  be 
pesticidally  inert 

Subpart  H-Coloration  and  Discoloration  Of 
Pestiddss 

153.140  General 
153.142    Coloring  agent. 

153.145    Arsenicals  and  barium  fluosilicate. 
153.150    Sodium  fluoride  and  sodium 

fluosilicate. 
153.155    Seed  treatment  products. 
153.158    Exceptions. 

Subparts  I,  J,  K,  and  L  [R*s*rv*d] 

Subpart  M— Devices 

153.240    Requirements  for  devices. 

Subparts  E  and  F  [Reserved] 

Subpart  6— Determination  of  Active 
and  inert  Ingredients 

§153.125    OntortoftordMwminationef 
p*sticidslaelMly. 

(a)  An  ingredient  will  be  considered 
an  active  ingredient  if  it  is  contained  in 
a  pesticide  product  and: 

(1)  The  ingredient  has  the  capability 
by  itself,  and  when  used  as  directed  at 
the  proposed  use  dilution,  to  function  as 
a  pesticide;  or 

(2)  The  ingredient  has  the  ability  to 
elicit  or  enhance  a  pesticidal  effect  in 
another  compound  whose  pesticidal 
activity  is  substantially  increased  due  to 
the  interaction  of  the  compounds. 
Compounds  which  fimction  simply  to 
enhance  or  prolong  the  activity  of  an 
active  ingredient  by  physical  action, 
such  as  stickers  and  other  adjuvants, 
are  not  generally  considered  to  be  active 
ingredients. 


(b)  Normally  the  applicant  will 
determine  and  state  in  his  application 
whether  an  ingredient  is  active  or  inert 
with  respect  to  pesticidal  activity.  The 
Agency,  as  part  of  its  review  of  an 
application  for  registration,  or  in 
conjunction  with  the  Registration 
Standard  or  Special  Review  process, 
may  require  any  ingredient  (including 
those  listed  in  §  153.139),  to  be 
designated  as  an  active  ingredient  if  the 
Agency  finds  thst  it  meets  the  criteria  in 
paragraph  (a)  of  this  section. 
Conversely,  the  Agency  may  determine 
that  any  ingredient  designated  as  active 
by  an  applicant  is  an  inert  ingredient  if 
it  fails  to  meet  those  criteria. 

(c)  If  an  appKcant  or  registrant 
submits  data  to  the  Agency  whidi 
demonstrates  to  the  Agency's 
satisfaction  that  an  ingredient  listed  in 

S  153.139  is  pesticidally  active  according 
to  the  criteria  of  this  section,  the 
ingredient  may  be  deemed  to  be  an 
active  ingredient  in  that  registrant's 
product. 

(d)  If  an  ingredient  is  designated  as  an 
active  ingredient,  it  must  be  identified  in 
the  label  ingredients  statement.  If  an 
ingredient  is  designated  as  an  inert 
ingredient,  it  must  be  included  as  part  of 
the  total  inert  ingredients  in  the  label 
ingredients  statement 

(e)  Designation  of  a  substance  as  a 
pesticidally  inert  ingredient  does  iu)t 
relieve  the  applicant  or  registrant  of 
other  requirements  of  FIFRA  with 
respect  to  labeling  of  inert  ingredients  or 
submission  of  data,  or  from  the 
requirements  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  with  respect  to 
tolerances  or  other  clearance  of 
ingredients. 

§153.139    Substance*  d*tOTmin*d  to  be 
pcsdcldally  bMrt. 

(a)  Antimicrobial  products.  The 
Agency  has  concluded  that  the  foUowing 
ingredients  normally  have  no 
independent  pesticidal  activity  when 
included  in  antimicrobial  products  for 
the  designated  uses,  and  thus  normally 
are  properly  classified  as  inert 
ingredients  of  such  products,  withfai  the 
meaning  of  FIFRA  sec.  2(m): 


Substance 


Substance 


Acelofie „ 

Alkyl*  amino  beiaine  (*46 
Cit.  24  percent  C14,  10  percent 
Ci*.  e  percent  d*.  7  percent  (V  5 
percent  Cn). 

Alkyl  monoeSwnolainide. 

Akjminum  ctikxide 


Aluminum  hyroxyt>enzef>eeut(ate  sut* 
fonate. 

Aluminuni  pon&tt — 

Aluminum  cartx)naie 

Ammonium  citrate 


Solvent 

Corroeion 
lnhit)itor, 
surfactant. 

EmyWier. 
Oetergenl 
EmutsHler. 

OelergenL 
Sequestrant. 


Ammoniufn  lauryt  sulfonate . 
Ammonium  ol«ate 


Ammonium  oxalate^ 

Amyl  acetate 

Borax 


Butyl  alcohol,  tertiary.. 


Carbon. 


Castor  0* 

Citric  acid 

Oetttanoiamine  dodecylbenzene  sut- 
lonate. 

Sodium  oleate 

tJimethyl  phtfwiate 

OisodHjm  morwethanolamine  phos- 
phate. 

Dodecyl  benzene  suHontc  add 

Essential  oils „ „_ „._._ 

Ethanol  (ethyl  aloohoi) 


Ettw)oiamino 

Dt>anolamir>e   dodecytbenzene   sui- 

lonate. 
Ethoxylatad  lanolin 

Eltiylenediamine.- „ 

Ethytenedlaminetetraacetic  acid  (irv 
duding  ell  saBs  and  derivatives). 

Fumaric  add ™ 

Gtucontcadd , 

laooctyl  phenoxy  poiyettxixy  ethanol. 
laoprofMnol  fwcpropyl  aicohoQ 


laopropyl  myristale . 

Joriiper  tar 

Lauryl  alcohol 


Uaes 


Lauryt  mettiacryiate.. 
Limonene _ 


Magnesium  ctiloride 

Magnesium  lauryl  sulfate.. 
Magnesium  silicatB 


Mertthol 

Methanol  (methyl  alcohoO-. 


Mettiyl  ettryl  ketone 

Methyl  sahcylata 

Mineral  6i,  mineral  seal  on,  or  wtiite 
'     mineral  oil. 
Monoetfiarwlamides    of    the    fatty 

adds  of  coconut  on. 
Monosodium  ptwsphate 

Morpholine 

Nonytphenoxypoiyethoxyethanol 

Octyiphetx)! 

OH  of  dtrooefla _„ 

Oii  of  eucalyptus 

Oil  of  lemongrass 

Oleic  add 


Emulsifier. 
Detergent, 

emulsiAer. 
Detergent. 
OiluenL 
Detergent 
Solvent 

odorant 
Carrier, 

absort>enL 
Emulsifier. 
Sequestrant 
Detergent 

Emulsifier. 

Perfume. 

Emulsifier. 

Detergent 

Perfume. 

Solvant 
except  in 
tinctures  or 
wt>ere  sole 
or  maior 
ingredient 

Emulsifier. 

Detargem. 

Ointment 

base. 
Emuiaifier. 
Sequestrant 

Sequestrant 
Buffer. 
Surfactant 
Solvent 

except  in 

tirK:turea, 

orwtiere 

sole  or 

maior 

ingredtont 
Solvent 
Odorant 
Detergent 

odorant 
Emulsifier. 
Odorant 

perfume. 
Builder. 
Detergent 
Odor 

absoit>ent  . 
Perfume. 
Solvent 

except  in 

tinctures, 

or  where 

sole  or 

major 

ingredienL 
Solvers. 
PerfiMia, 

odorant 
Lubricant 

EmuistSar. 

Emuisilier, 

txjffer. 
Corrosion 

InNbilor. 
Surfactant 


surfactant 
Perfume, 

odorant 
Perfume. 
Perfume. 
Soivem. 


15990  Federal  Register  /  Vol.  53.  No.  86  /  Wednesday.  May  4.  1988  /  Rules  and  Regulationg 


F»d«wJ  Regist^  /  Vol  53,  No.  86  /  Wednesday.  May  4.  1988  /  Rules  and  Regulations  15991 


Substance 


Pettoleum  disiiilate.  oils,  hydrocar- 
bont.  atao  parallinic  hydrocartMos, 
aliphatic  hydrocart)ons.  paraffinic 
oi. 
Polyoxyelhylene  sorMol.  mixed  elhyl 
ester  o(. 

Polyvinytpynolidone  ..■     -.■ 

Potassium  bisuHate 

Potassium  carbonate 

Potassium  dodecytienzeneauMoncte.. 

Potassium  laurala 

Potassium  myristate _ 

Potassium       AM5-<nitroeltiyObenzyl) 
ethyienedtamine. 

Potassium  phosphate,  tribaaic 

Potassium  hcinoleate 

Potassium  toluene  sulfonate 

Potassium  icytene  sulfonate. 

Propanol  (propyl  alcohoO 


Soap 

Sodium  acetate 

Sodium  alkyt  (100  percent  C):  ben- 
zene sulfonate. 

Sodium  bicarbonate 

Sodwm  caitx>nate 

Sodum  chloride 

SodHjm  decytienzene  sultonala 

Sodwm  dncetate 

SodHjm  dfhydroxyetlYylglycme  »......».. 

Sodwm  dMOpropylnaphthalene  sul- 


Sodajm  dKmonoethanoiamine)  phos- 
phate. 

Sodium  dodecyt)enzene  sulfonate 
(may  be  acti««  as  a  sanitizer  in 
dwhwashing  formulations). 

Sodium  dodecyl  diphenyl  adde  sul- 
fonate. 

Sodium  glycolate ».„..»......». 

Sodum  laurala 

SodHjm  AMauroytoaroosinale 

Sodium  lauryl  sulfate 


Sodium  metasiKcate 

Sodium  W-methyM/oleyltaurate 

Sodium  mono  and  dvnethyl  naphtha- 
lene sulfonate. 
Sodium  oleate 
Sodhjm  phosphate. 


SodKjm  satt  o<  turkey  red  ol. 

Sodwm  sesquicarbonate 

Sodwm  silicate. — 

Sodwm  sulfate _ 


Sodium  sulfonated  oleic  add. 
Sodium  thiosuifate.. 

Sodium  toluene  sulfonate 

Sodum  tripolyphosphate ...... 

Sodwm  xftena  sulfonate 

Tetrapotassium  pyrophosphate ~. 

Telraaodium  pyrophoephale 

Toluene  suNorvc  add 

1.1.1-Trichloroethane 

Triettianolaniine 

Trieihanolamine  dodecytoenzene  sul- 


Lubhcaitt. 
solvent. 


Emulsifier. 

Emulsifier. 
Builder. 
Detergent 
Arvonic 

detergent 
EmuMier. 
Emulsifier. 
Emulsifier. 

Sequestrani 

Emulsilier. 

Detergent 

Detergent 

Solvenl. 
except  in 
tinctures  or 
where  sole 
ormator 


Detergent 

Buffer. 

Detergent 

Detergent 
Detergent 
BuMer. 
Detergant 
Sequestrant 
Chelate, 
buffer. 
Detergent 

Emulsilier. 

Detergent 


Perfume. 

Sequeatrant 

Detergent 

Detergent 

Detergent 

Detergent 

Emulsifier. 

Detergent 

Emulsifier. 
Emulsilier, 

buffer. 
EffluWfier. 
Detergent 


Trieihanolamine  laurate 

Trietttanolamine  lauryl  sulfate. 
T/iaopropanolamlrw 


TrisodMM  phosphate.. 
Turkey  red  oN.....^ — 


Undecytonic  add.. 
Xylene. 
Zboonluni  oodda^ 


Detergent 

Emulsifier. 

Bulkier. 

Detergent 

Sequeatrant 

Detergent 

Sequeetrant 

Sequestrant 

Emulsifier. 

Difoent 

Emulsifier. 

Detergerrt 

Emulsifier. 

EmuMfiof. 

EfiiuWAer. 

EmuLsifior. 

DotorQont 

EnMtier 

Perfume. 

Solvant 

Dye. 


(b)  [Reserved] 

(c)  Limitation.  This  statement  of 
policy  does  not  bind  decision  makers  in 
a  formal  adjudicatory  proceeding  under 
FIFRA  sec  3. 6.  or  14.  If  this  section 
becomes  an  issue  in  any  such 
proceeding,  the  decision  makers  in  that 
proceeding  mil  make  an  independent 
judgment  whether  to  adhere  to  it  or  not. 

Subpart  H— Coloration  and 
Discoloration  of  PMtiddaa 

9153.140    QMMraL 

Section  25(c)(5)  of  the  Act  authorizes 
the  Administrator  to  prescribe 
regulations  requiring  coloration  or 
discoloratioB  of  any  pesticide  if  he 
determines  that  such  requirement  is 
feasible  and  necessary  for  the  protection 
of  health  and  the  environment  The 
Munsell  Manual  of  Ck)lor,  or  its 
equivalent,  shall  be  used  as  a  color 
standard.  References  in  S  9  153.145  and 
153.150  to  hues,  values,  chromas  and 
neutral  lightness  refer  to  the  Munsell 
Manual  of  Color. 

{153.142    Coloring  agwit 

Hie  coloring  agent  must  produce  a 
uniformly  colored  product  not  subject  to 
change  beyond  the  minimum 
requirements  specified  in  this  subpart 
during  ordinary  conditions  of 
distribution  and  storage  and  must  not 
cause  the  product  to  be  ineffective  or 
result  in  adverse  effects  on  non-target 
organisms  when  used  as  directed. 

9153.145    Arsanieals  and  barium 
IhioslWfitt. 

Standard  lead  arsenate,  basic  lead 
arsenate,  calcium  arsenate,  magnesium 
arsenate,  zinc  arsenate,  zinc  arsenite. 
and  barium  fluosilicate  shall  be  colored 
any  hue.  except  the  yellow-reds  and 
yeUows.  having  a  value  of  not  more  than 
8  and  a  chroma  of  not  less  than  4,  or 
shall  be  discolored  to  a  neutral  lightness 
value  not  over  7. 

9153.150    Sodkim  fluorfcto  and  sodhim 


(a)  Products  containing  sodium 
fluoride  and  sodium  fluosilicate  shall  b^ 
colored  blue  or  green  having  a  value  of 
not  more  than  2  and  a  chroma  of  not  less 
than  4,  or  shall  be  discolored  to  a 
neutral  lightness  value  not  over  7. 

(b)  A  product  containing  sodium 
fluoride  shall  be  exempt  from  the 
requirements  of  this  section  if: 

(1)  It  is  intended  and  labeled  for  use 
as  a  fungicide  solely  in  the  manufactiu« 
or  processing  of  rubber,  glue,  or  leather 
goods. 

(2)  Coloration  of  the  pesticide  in 
accordance  with  these  requirements  will 
be  likely  to  impart  objectionable  color 
characteristics  to  the  finished  goods; 


(3)  The  pesticide  will  not  be  present  in 
such  finished  goods  in  sufficient 
quantities  to  cause  injury  to  any  person: 
and 

(4)  The  pesticide  will  not  come  into 
the  hands  of  the  pubUc  except  after 
incorporation  into  such  finished  goods. 

9153.155    8Md  traatmsnt  products. 

(a)  Pesticide  products  intended  for  use 
in  treating  seeds  must  contain  an  EPA- 
approved  dye  to  impart  an  unnatural 
color  to  the  seed,  unless  appropriate 
tolerances  or  other  clearances  have 
been  established  under  the  Federal 
Food.  Drug  and  Cosmetic  Act  for 
residues  of  the  pesticide. 

(b)  The  following  products  are  exempt 
bom  the  requirement  of  paragraph  (a)  of 
this  section: 

(1)  Products  intended  and  labeled  for 
use  solely  by  commercial  seed  treaters, 
provided  that  the  label  bears  a 
statement  requiring  the  user  to  add  an 
EPA-approved  dye  with  the  pesticide 
during  the  seed  treatment  process. 

(2)  Products  intended  and  labeled  for 
use  solely  as  at-planting  or  hopper  box 
treatments. 

(3)  Products  which  are  gaseous  in 
form  or  are  used  as  fumigants. 

(c)  EPA-approved  dyes  are  those 
listed  in  {  180.1001  (c)  and  (d)  of  this 
chapter.  Upon  written  request  additional 
dyes  will  be  considered  for  inclusion  in 
this  listing. 

9153.158    Exceptions. 

(a)  Notwithstanding  other  provisions 
of  tltis  subpart,  the  Agency  may  exempt 
a  product  from  the  requirements  of  this 
subpart,  or  may  permit  other  colors  to 
be  used  for  any  particular  piupose.  if  it 
determines  that  use  of  the  prescribed 
color  is  not  feasible  for  such  purpose 
and  is  not  necessary  for  the  protection 
of  health  and  the  environment. 

(b)  Any  pesticide  product  specified  in 
this  subpart  which  is  intended  solely  for 
use  by  a  textile  manufacturer  or 
commercial  laundry,  cleaner  or  diyer  as 
a  mothproofing  agent,  and  which  would 
not  be  suitable  for  such  use  if  colored, 
and  which  will  not  come  into  the  hands 
of  the  public  except  when  incorporated 
into  a  fabric,  is  exempt  fixim  the 
requirements  of  this  subpart 

Subparts  I,  J,  K,  and  L— (Raservad] 

Subpart  M—Oev(cas 

9153.240    Rsqulreinsnts  for  dsvicss. 

(a)  A  device  is  defined  as  any 
instrument  or  contrivance  (other  than  a 
firearm)  intended  for  trapping, 
destroying,  repelling,  or  mitigating  any 
pest  or  any  other  form  of  plant  or  animal 
Ufe  (other  than  man  and  other  than  a 


bactoium,  viras,  or  odier  microofganism 
on  or  in  living  man  or  living  animals)  bat 
not  including  equipment  used  for  the 
application  of  piesticides  (sodi  as 
tamper-resistant  bait  boxes  for 
rodenticides)  when  sold  separately 
therefrom. 

(b)  A  device  is  not  reqidred  to  be 
registered  under  FIFRA  sec.  3.  The 
Agency  has  issued  a  policy  statement 
concerning  its  authority  and  activities 
with  req)ect  to  devices,  which  was 
published  in  the  Fadoral  RegistsK  of 
November  19, 1976  (41 FR  51065).  A 
device  is  subject  to  the  requirements  set 
forth  in: 

(1)  FIFRA  sec  2(q)(l)  and  Part  156  of 
this  chapter,  with  respect  to  labeling: 

(2)  FIFRA  sec  7  and  Part  167  of  this 
chapter,  with  respect  to  establishment 
registration  and  reporting: 

(3)  FIFRA  sec  8  and  Part  160  of  this 
chapter,  widi  respect  to  books  sod 
records; 

(4)  FIFRA  sec  9,  with  respect  to 
inspection  of  establishmento; 

(5)  FIFRA  sec  12, 13.  and  14.  with 
respect  to  violations,  enforcement 
activities,  and  penalties; 

(6)  FIFRA  sec.  17.  with  respect  to 
import  and  export  of  devices; 

(7)  FIFRA  sec  25(c)(3).  with  respect  to 
child-resistant  packaging;  and 

(8)  FIFRA  sec  25(c)(4).  with  respect  to 
the  Agency's  authority  to  declare 
devices  subject  to  certabi  provisions  of 
the  Act 

PARTISe-LABEUNQ 
REQUmEMENTS  FOR  PESTICIDES 
AND  DEVICES 

9182.10   [Rsdsslgnstsd  ss  9158.10] 
m.  1.  Part  156,  entitled  Labeling 

Requirements  for  Pesticides  and 

Devices,  is  added,  consisting  of  i  156.10. 

which  is  redesignated  from  9162.10. 
2.  The  audiority  citation  for  Part  156 

reads  as  follows: 

Audiofity:  7  U.S.a  136-136y. 

PART  1S8-0ATA  REQUIREMENTS 
FOR  REGISTRATION 

IV.  In  Part  ISSc 

1.  The  authority  citation  for  Part  156  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  13&-13ey. 

2.  By  adding  99  158.32. 158.33.  and 
158.34  to  Subpart  A  to  read  as  follows: 


1158.32   Focmatoft 

(a)  Ttansmittal  document.  All  data 
submitted  at  die  sams  time  and  for 
review  in  support  of  a  suogle 
administrative  action  (e.g..  an 
application  for  registration, 
reregistratioii.  experimental  use  permit 
or  in  response  to  a  requirement  for  data 


under  the  authority  of  FIFRA  sec 
3(c)(2)(B),  most  be  accompanied  by  a 
single  transmittal  document  including 
the  following  infonnatiom 

(1)  The  identity  of  die  submitter,  or 
the  identity  of  each  \aaA  submitter  and 
of  the  agent  for  joint  submitters; 

(2)  T^e  date  of  the  submission; 

(3)  The  identification  of  the  Agency 
action  in  su|^)ort  of  which  the  data  are 
being  submitted,  such  as  the  registration 
number  or  file  ssrmbol.  petition  number, 
experimental  use  permit  number,  or 
registration  standard  review;  and 

(4)  A  bibliography  of  all  specific 
documents  included  in  the  submission 
and  covered  by  the  transmittal. 

(b)  Individual  studies.  (1)  All  data 
must  be  submitted  in  the  form  of 
individual  studies.  Unless  otherwise 
specified  by  the  Agency,  each  study 
should  address  a  single  data 
requirement  and  be  listed  separately  in 
the  bibliograidiy. 

(2)  Each  study  must  include  the 
following  elements  in  addition  to  the 
study  itself: 

(i)  A  tide  page,  as  described  in 
paragraph  (c)  of  this  section; 

(ii)  A  Statement  of  Data 
CcHifidentiality  Claims  and,  if  desired,  a 
Supplemental  Statement  of  Data 
ConfidentiaUty  Claims,  in  accordance 
widi  9  158.33;* 

(iii)  A  certification  with  respect  to 
Good  Laboratory  Practice  standards,  if 
required  by  9  160.12  of  this  chapter 

(iv)  If  the  original  study  is  not  in  the 
Enjglish  language,  a  complete  and 
accurate  English  translation  under  the 
same  cover  and 

(v)  If  the  study  is  of  a  type  listed  in 
9 158.34(b),  the  statement  prescribed  by 
paragraph  (c)  of  that  section. 

(3)  Three  identical  copies  of  each 
study  must  be  submitted.  If  the  study  is 
submitted  in  conjunction  with  a  pending 
^lecial  Review  or  Registration  Standard 
luider  development,  four  copies  must  be 
submitted.  Three  copies  must  be 
identical  and  must  conform  to  the 
requirements  of  9  158.33  with  reelect  to 
cteims  of  confidentiality.  The  fourth 
copy  will  be  placed  in  die  pubb'c  docket 
and  must  conform  to  the  requirements  of 
1 154.15(c)  of  diis  chapter  or  155J0(c)  of 
this  chapter  with  respect  to  claimed 
confidential  business  information. 

(4)  All  copies  must  be  in  black  ink  on 
uniform  pages  of  white,  8V^  x  11  inch 
pap^.  Copies  must  have  high  contrast 
and  good  resolution  for  microfilming. 
Frayed  or  oversize  pages  and  glued 
bindings  are  not  acceptable. 

(c)  Contents  of  title  page.  Each 
individual  study  must  have  a  tide  page 
bearing  the  following  identifying 
information: 


(1)  The  tide  of  die  shidy.  including 
identification  of  the  sabstance(s)  tested 
and  the  test  name  or  data  requirement 
addressed; 

(2)  The  autborfs)  of  the  study: 

(3)  The  date  the  study  was  completed; 

(4)  If  the  study  wss  performed  in  a 
labwatory,  the  name  and  address  of  the 
laboratory  and  any  laboratory  project 
numbera  or  other  identifying  codes; 

(5)  If  the  study  is  a  commentary  on  or 
supplement  to  another  previously 
submitted  study,  full  identification  of  the 
other  study  with  which  it  should  be 
associated  in  review;  and 

(6)  If  the  study  is  a  reprint  of  a 
published  document,  all  relevant  facts  of 
publication,  such  as  the  journal  title, 
volume,  issue,  inclusive  page  numbers, 
and  date  of  publication. 

(d)  EPA  identification  number.  EPA 
will  assign  each  study  an  EPA  Master 
Record  Identification  (MRID)  number, 
and  will  prompdy  notify  the  submitter  of 
the  nimiber  assigned,  litis  number 
should  be  used  in  all  further 
communications  with  the  Agency  about 
the  study. 

(e)  Reference  to  previously  submitted 
data.  Data  which  previously  have  been 
submitted  need  not  be  resubmitted 
unless  resubmission  is  specifically 
requested  by  the  Agency.  If  an  applicant 
or  registrant  wishes  the  Agency  to 
consider  such  data  in  the  review  of  an 
Agency  action,  he  should  cite  the  data- 
by  providing: 

(1)  The  tide  or  adequate  description  of 
the  study; 

(2)  The  transmittal  information 
required  by  paragraph  (a)  (1).  (2).  and  (3) 
of  this  section;  and 

(3)  The  MRID  number  assigned  in 
accordance  with  paragraph  (d)  of  this 
section. 

9  158.33    Procsdurss  for  claims  of 
confWsntislity  of  dsts. 

(a)  General.  A  data  submitter  must 
clearly  identify  any  information  which 
he  claims  is  entitled  to  confidential 
ti«atinent  under  FIFRA  sec  la  The 
procedures  in  this  section  must  be 
followed  to  assert  a  claim  of 
confidentiality. 

(b)  Claims  of  confidentiality  for 
information  described  by  FIFRA  sec. 
10(d)(1)(A).  (B).  and(C).  Any 
information  claimed  to  be  confidential 
under  FIFRA  sec.  10(d)(1)  (A)  du-ough 
(C)  must  be  submitted  in  accordance 
with  the  following  procedures: 

(1)  The  information  must  be  contained 
in  a  separate  attachment  to  the  study.  If 
any  information  is  included  in  the  body 
of  the  study  rather  than  in  the 
confidential  attachment,  the  submitter 
waives  a  claim  of  confidentiality  for 
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such  infonnation  under  FIFRA  sec 
10(d)(1)  (A).  (B).  or  (C). 

(2)  The  attachment  must  have  a  cover 
page  which  is  clearly  marked  to  indicate 
that  the  material  contained  in  the 
attachment  falls  within  the  scope  of 
FIFRA  sec.  10(dHl)  (A).  (B).  or  (Q. 

(3)  Each  item  in  the  attachment  must 
be  numbered.  For  each  item,  the 
submitter  must  cite  the  applicable 
portion  of  FIFRA  sec  10(d)(1)  (A).  (B).  or 
(C)  on  which  the  claim  of  confidentiality 
is  based.  In  addition,  for  each  item,  the 
submitter  must  provide  a  list  of  page 
numbers  in  the  study  where  the  item  is 
dted  (i.e.,  identified  by  number). 

(4)  Each  item  in  the  attachment  must 
be  referenced  in  the  body  of  the  study 
by  its  number  in  the  attachment 

(5)  The  following  statement  must 
appear  on  the  Statement  of  Data 
Confidentiality  Claims: 

Infonnation  claimed  confidential  on  the 
basis  of  its  falling  within  the  scope  of  FIFRA 
sec  10(d)(1)(A).  (B).  or  (C)  has  been  removed 
to  a  confidential  appendix,  and  is  cited  by 
cross-reference  number  in  the  body  of  the 
study. 

The  statement  must  bear  the  name,  title, 
and  signature  of  the  submitter  or  his 
properiy  designated  agent,  and  the  date 
of  signature. 


(c)  No  claim  of  confidentiality  under 
FIFRA  sec.  10(d)(lJ(AJ,  (B).  or  (C).  If  no 
claim  of  confidentiality  is  being  made 
for  information  described  by  FIFRA  sec 
10(d)(1)(A).  (B)..or  (C).  or  if  such 
information  is  not  contained  in  the  body 
of  the  study,  the  Statement  of  Data 
Confidentiality  Claims  must  include  the 
following  statement 

No  claim  of  confidentiality  is  made  for  any 
information  contained  in  this  study  on  the 
basis  of  ito  Mling  within  the  scope  of  FIFRA 
sec  10(d)(1)(A).  (B),  or  (C). 

This  statement  must  bear  the  name,  tide 
and  signature  of  the  submitter  or  his 
properiy  designated  agent  and  the  date 
of  signatiue. 

(d)  Claim  of  confidentiality  for 
information  not  described  by  FIFRA  sea 
10(d)(1)(A),  (B).  or(C).  Any  information 
not  described  by  FIFRA  sec  10(d)(1)  (A). 
(B),  or  (C)  for  which  a  claim  of 
confidentiality  is  made  must  be 
submitted  in  accordance  with  the 
following  procedures: 

(1)  The  information  must  be  cleariy 
marked  in  the  body  of  the  study  as  being 
claimed  confidential. 

(2)  A  separate  Supplemental 
Statement  of  Data  Confidentiality 
Claims  must  be  submitted  identifying  by 
page  and  line  number  the  location 


within  the  study  of  each  item  claimed 
confidential,  and  stating  the  basis  for 
the  claim. 

(3)  The  Supplemental  Statement  of 
Data  Confidentialify  Claims  must  bear 
the  name.  tide,  and  signature  of  the 
submitter  or  his  properly  designated 
agent  and  die  date  of  signature. 

S1S«J4   nagging  of  studlee  for  potMrtial 


(a)  Any  person  who  submits  a  study 
of  a  type  listed  in  paragraph  (b)  of  this 
section  to  support  an  application  for 
new  or  amended  registration,  or  to 
satisfy  a  requirement  imposed  under 
FIFRA  sec  3(cj(2)(B).  must  submit  widi 
the  study  a  statement  in  accordance  ,  ^ 
with  paragraph  (c)  of  this  section. 

(b)  The  following  table  indicates  that 
study  types  and  the  criteria  to  be 
applied  to  each.  Column  1  lists  the  study 
types  by  name.  Column  2  lists  the 
associated  Pesticide  Assessment 
Guideline  number.  Column  3  lists  the 
criteria  applicable  to  each  tjrpe  of  study. 
Column  4  lists  the  reporting  code  to  be 
included  in  the  statement  specified  in 

§  15S.34(c)  when  any  criterion  is  met  or 
exceeded. 


Table.— Flaqginq  Criteria 

ToMcily  sludtes                     1 

Paaficade 

Criteria 

Reporting 
code 

Dnic 

83-2 
S2-1 

An  mciosnce  ot  neopiasine  m  maie  oc  lenieie  inimMi  wracn  increasee  mm  ooee. 

or 
A  staMicsay  signMoMi  (p  <0.05)  hcidenoe  of  any  .type  o(  neoptasm  m  any  lest 
group  (mala  or  female  anhnais  al  any  dose  IsweO  compared  to  ooncuwyn 
control  snJmals  of  the  same  sex; 
or 

ieadHig  study] 
or 

1 

2 

3 

or  Mmaie  amman  at  any  oose  wveq  oompaiwi  lo  ooncurrem  control  aiMMw 
or 
A  dacraaae  in  the  time  to  development  of  any  type  of  neoplasms  in  any  test  group 
(mste  or  female  animals  at  any  doee  level)  compared  to  concurrent  corMrol 
animals 

4 

TyatOBtT^Wy 

83-3 

\Mhen  compared  wMt  concunent  controlB.  treated  animsis  show  a  dooMMed 
increase  In  maNormsliona  (or  deattisl  on  a  utter  t>asis  in  the  absence  of 
signiScsflt  matomal  tooddty  at  ttto  same  doee  levels 

S 

Ihl^M  Wtf^k^MMMiu 

81-7 

wnen  oompareo  moi  ounvois.  veateo  animais  snow  a  responee  sioKaiive  oi 
acute  delayed  neuotoKlcily 

6 

^ 

ng/oncogsnicily  Study 

B3-1 

or 
General  (systemic)  toRicMy  NOEL  leas  ttwi  100  Umas  the  current  eMMng  ACM..-    . 

7 
• 

83-4 

nwroductht  effects  MQgl  lew  tfw<  100  Wmes  the  current  API                    

9 

82-1 

Choinesterase  inhMtion  NOEL  lees  than  100  times  the  current  etdsting  AOI „.-.. 

or 
General  (systemic^  toiddty  NOEL  less  thw)  1060  timee  the  current  etdsSng  AOI 

10 

11 

(c)  Identification  of  studies.  For  each 
Study  of  a  type  identified  in  paragraph 
(b)  of  this  section,  the  applicant  (or 
registrant  in  the  case  of  information 
submitted  under  FIFRA  sec  3(c)(2)(B)) 
shall  include  the  appropriate  one  of  the 
following  two  statements,  together  with 
the  signature  of  the  authorized 
representative  of  the  company,  and  the 
date  of  signatiu«: 

(1)  "I  have  applied  the  criteria  of  40 
CFR  15&34  for  flagging  studies  for 
potential  adverse  effects  to  the  results  of 
the  attached  study.  This  study  neither 
meets  nor  exceeds  any  of  the  applicable 
criteria." 

(2)  "I  have  applied  the  criteria  of  40 
CFR  158.34  for  flagging  studies  for 
potential  adverse  efi'ects  to  the  residts  of 
the  attached  study.  This  study  meets  or 
exceeds  the  criteria  numbered  [insert  all 
applicable  reporting  codes.]" 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Numbers  2070-0057  and 
2070-0060) 


Subpart  B— How  to  Um  Data  Tabies 

3.  By  revising  the  titie  of  Subpart  B  to 
read  as  set  forth  above. 

4.  By  revising  paragraph  (a)  of 
i  158.100  to  read  as  follows: 

S1S8.100    How  to  determine  registration 
ilata  re()uireiiMnts. 

(a)  Refer  to  Subparts  C  and  D 
(S§  158.150  dirough  158.740).  These 
subparts  describe  the  data  requirements, 
including  data  tables  for  each  subject 
area.  The  corresponding  subdivisions  in 
the  Pesticide  Assessment  Guidelines  are 
listed  in  S  15&106. 


S1SS.10S    [Amended] 

S.  a.  By  removing  and  reserving 
paragraph  (b)  of  S  158.105. 

$158,105    [Redesignated  as  §158.202] 
b.  By  redesignating  $  158.105  under 
Subpart  B  as  §  158.202  under  new  „ 
Subpart  D. 


W  1S«.108. 158.110. 158.112.  and  158.120 
[Removed] 

8.  By  removing  Si  15ai08, 158.110. 
158.112.  and  158.12a 

§158.115    [Redesignated  as  {158. 108] 

7.  By  revising  and  redesignating 
S  158.115  as  S  158.108.  to  read  as  follows: 

{158.108   Relatlonstilp  of  Pesticide 
Aseessment  QuidaNnes  to  data 
requlremsnti. 

The  Pesticide  Assessment  Guidelines 
contain  the  standards  for  conducting 
acceptable  tests,  guidance  on  evaluation 
and  reporting  of  data,  definition  of 
terms,  further  guidance  on  when  data 
are  required,  and  examples  of 
acceptable  protocols.  They  are  available 
through  the  National  Technical 
Information  Service,  5285  Port  Royal 
Road.  Springfield.  VA  22161  (703-487- 
4650).  The  following  Subdivisions  of  the 
Pesticide  Assessment  Guidelines, 
referenced  to  the  appropriate  sections  of 
this  part,  are  currenUy  available: 


SutxlMSion 


0 
E 
F 
G 
I 
J 
K 
L 
M 
N 
O 
R 


Titlo 


Product  Chemistry . 

HazanI  Evaluation:  WldKle  and  Aquatic  Organisms.. 

Hazard  Evaluation:  Humans  and  Domestic  Animals.. 

Product  Performance 

Experimental  Use  Permits. 


Hazard  Evaluation:  Nontarget  Plants. 

Reentry  Protection ™ 

Hazard  Evaluation:  Nontarget  Ineect . 

Bioralional  Pesticides ._. 

Environmental  Fate .„.„__„_, 

Residue  Chemistry „___. 

Spray  Drift  Evaluation 


NTIS  order  no. 


PB83- 153890 
PBea- 153906 
PB83-153916 
Pe83- 153924 
PB83- 153932 
P883- 153940 
PB85-1 20962 
PB83-153957 
PB83-1 53965 
PB83-1 53973 
PB83-153961 
PB84-189218 


Corresporxlir>g 

section<s)  m  thts 

part 


H  156.150-158.190 

8158.490 

1158.340 

f  158.640 

H  158.20-158  740 

SI  58.540 

{158.390 

{158.590 
{{158.690-158.740 

{156.290 

{158.240 

{158.440 


.8.  By  redesignating  SS  158.125, 158.130, 
158.135, 158.14a  158.142, 15ai45, 158.150, 
158.155, 158.160, 158.165,  and  158.170 
under  Subpart  B  as  §§158.240. 158.290, 
158.340, 15a39a  158.440, 15a4g0. 158.540, 
158.590, 158.640, 158.690,  and  158.740, 
respectively,  imder  new  Subpart  D. 

9.  By  adding  new  Subpart  C,  to  read 
as  follows: 

Subpart  C— Product  Ctwmistry  Data 
RsQulreinents 

l&a.l50    General. 

158.153    Definitions. 

158.155    Product  composition. 

158.160    Description  of  materials  used  to 

produce  the  product. 
158.162    Description  of  production  process. 
158.165    Description  of  formulation  process. 
158.167    Discussion  of  formation  of 

impurities. 
158.170    Preliminary  analysis. 
158.175    Certified  limiU. 
158.180    Enforcement  analytical  method. 
IsaiOO    Physical  and  chemical 
.   characteristics. 


Sut)part  C— Product  Chemistry  Data 
Requirements 

91S8.150    GeneraL 

(a)  Applicability.  This  subpart 
describes  the  product  chemistry  data 
that  are  required  to  support  the 
registration  of  each  pesticide  product. 
The  information  specified  in  this  subpart 
must  be  submitted  with  each  application 
for  new  or  amended  registration  or  for 
reregistration,  if  it  has  not  been 
submitted  previously  or  if  the  previously 
submitted  information  is  not  complete 
and  accurate.  References  in  this  subpart 
to  the  "applicant"  include  the  registrant 
if  the  information  is  required  for  a 
registered  product. 

(b)  Purpose — (1)  Product  composition. 
(i)  Data  on  product  composition  are 
needed  to  support  the  conclusions 
expressed  in  the  statement  of  formula. 
These  data  include  information  on  the 
starting  materials,  production  or 
formulating  process,  possible  formation 
of  impiuities,  results  of  preliminary 


analysis  of  product  samples,  a 
description  of  analytical  methods  to 
identify  and  quantify  ingredients  and 
validation  data  for  such  methods.  In 
addition,  an  applicant  is  required  to 
certify  the  limits  for  ingredients  of  his 
product 

(ii)  Product  composition  data  are 
compared  to  the  composition  of 
materials  used  in  required  testing  under 
Subpart  D  of  this  part.  This  comparison 
indicates  which  components  of  a 
pesticide  product  have  been  evaluated 
by  a  particular  study,  and  might  lead  to 
a  conclusion  that  another  study  is 
needed.  Based  on  conclusions  . 
concerning  the  product's  composition 
and  its  toxic  properties,  appropriate  use 
restrictions,  labeling  requirements,  or 
special  packaging  requirements  may  be 
imposed. 

(iii)  Product  composition  data, 
including  certified  limits  of  components, 
are  used  to  determine  whether  a  product 
is  "identical  or  substantially  similar"  to 
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anotfier  product  or  "diSers  only  in  ways 
that  do  not  significantly  increase  the 
risk  of  unreasonabie  adverse  effects  on 
the  environment"  (FIFRA  sec 
3(c)(7)(A)).  In  nearly  every  case,  this 
detenninatioa  involves  a  comparison  of 
the  composition  of  an  applicant's 
product  with  that  of  currentiy  registered 
products. 

(2)  Certified  timits.  Certified  limits 
required  by  { 156.175  are  used  in  two 
ways.  First,  the  Agency  considers  the 
certified  limits  in  mak^  the  registration 
determination  required  by  sectimis 
3(c)(5).  3(c)(7)  and  3(d)  of  die  Act  and 
making  other  regulatory  decisions 
required  by  the  Act  Second,  the  Agency 
may  collect  commercial  samples  of  the 
registered  products  and  analyze  them 
for  the  active  ingredient(s),  inert 
ingredients,  or  impurities  determined  by 
the  Agency  to  be  toxicokigically 
significant  If,  upon  analysis  the 
composition  of  such  a  sample  is  found  to 
differ  from  that  certified,  the  results  may 
be  used  by  the  Agency  in  regulatory 
actions  under  FIFRA  sec.  12(a)(l)(C}  and 
other  jjertinent  sections. 

(3)  Nominal  concentration.  The 
nominal  concentration  required  by 
\  158.155  is  the  amount  of  active 
ingredient  that  is  most  likely  to  be 
present  in  the  product  when  produced. 
Unlike  the  certified  limits,  which  are  the 
outer  limits  of  the  range  of  the  product's 
ingredients  and  thus  are  present  only  in 
a  small  proportion  of  the  products,  the 
nominal  concentration  is  the  amount 
that  typically  is  expected  to  result  from 
the  applicant's  production  or  i 
formulating  process.  The  nominal 
concentration  together  with  production 
process  information  is  used  to  gauge  the 
acceptabiUty  of  the  certified  limits 
presented  by  the  applicant.  The  nominal 
concentration  is  used  by  the  Agency  as 
the  basis  for  enforceable  certified  limits 
if  the  applicant  has  chosen  not  to 
specify  certified  limits  of  his  own 
(thereby  agreeing  to  abide  by  the 
standard  limits  in  S  156.175). 

(4)  Physical  and  chemical 
characteristics,  (i)  Data  on  the  physical 
and  chemical  characteristics  of  pesticide 
active  ingredients  and  products  are  used 
to  confirm  or  provide  supportive 
information  on  their  identity.  Such  data 
are  also  used  in  reviewing  the 
production  or  formulating  process  used 
to  produce  the  pesticide  or  product.  For 
example,  data  tiiat  indicate  significant 
changes  in  production  or  formulation 
might  indicate  the  need  for  additional 
information  on  product  composition. 

(ii)  Certain  information  (e.g.,  color, 
odor,  physical  state)  is  needed  for  the 
Agency  to  respond  to  emergency 
requests  for  identification  of  unlabeled 
pesticides  involved  in  accidents  or 


spills.  Physicians,  ho^itals,  and  poison 
control  centers  also  request  this 
information  to  aid  in  dieir  identification 
of  materials  implicated  in  poisoning 
episodes. 

(iii)  Certain  physical  and  chemical 
data  are  used  directly  in  the  hazard 
assessment  These  include  stability, 
oxidizing  and  reducing  actioa 
flammability,  explodability,  storage 
stabiUty.  corroMon,  and  dielectric 
breakdown  voltage.  For  example,  a 
study  of  the  corrosion  characteristics  of 
a  pesticide  is  needed  to  evaluate  effects 
of  the  product  formulation  on  its 
container.  If  the  pesticide  is  highly 
corrosive,  measures  can  be  taken  to 
ensure  that  lids,  liners,  seams  or 
container  sides  will  not  be  damaged  and 
cause  the  contents  to  leak  during 
storage,  transport,  handling,  or  use.  The 
storage  stability  study  provides  data  on 
change  (or  lack  of  change)  in  product 
composition  over  time.  If  certain 
ingredients  decompose,  other  new 
chemicals  are  formed  whose  toxicity 
and  other  characteristics  must  be 
considered. 

(iv)  Certain  data  are  needed  as  basic 
or  supportive  evidence  in  initiating  or 
evaluating  other  studies.  For  example, 
the  octanol/water  partition  coefficient  is 
used  as  one  of  the  criteria  to  determine 
whether  certain  fish  and  wildlife 
toxicity  or  accimiulation  studies  must  be 
conducted.  Vapor  pressure  data  are 
needed,  among  other  things,  to 
determine  suitable  reentry  intervals  and 
other  label  cautions  pertaining  to 
worker  protection.  Data  on  viscosity  and 
misdbtlity  provide  necessary 
information  to  support  acceptable 
labeling  for  tank  mix  and  spray 
applications. 

§158.153    DeflnnfcMW. 

The  following  terms  are  defined  for 
the  purposes  of  this  subpart 

(a)  "Active  ingredient"  means  any 
substance  (or  group  of  structurally 
similar  substances,  if  specified  by  the 
Agency)  that  will  prevent,  destroy,  repel 
or  mitigate  any  pest  or  that  functions  as 
a  plant  regulator,  desiccant  or  defoliant 
within  the  meaning  of  FIFRA  sea  2(a). 

(b)  "End  use  product"  means  a 
pesticide  product  whose  labeling 

(1)  Includes  directions  for  use  of  the 
product  (as  distributed  or  sold,  or  after 
combination  by  the  aser  with  other 
substances)  for  controlling  pests  or 
defoliating,  desiccating  or  regulating 
growth  of  plants,  and 

(2)  Does  not  state  that  the  product 
may  be  used  to  manufacture  or 
formulate  other  pesticide  products. 

(c)  "Formulation"  means 

(1)  The  process  of  mixing,  blending,  or 
dilution  of  one  or  more  active 


ingredients  with  one  or  more  other 
active  or  inert  ingredients,  without  an 
intended  chemical  reaction,  to  obtain  a 
manufacturing  use  product  or  an  end  use 
product,  or 

(2)  The  repackaging  of  any  registered 
product 

(d)  "Imparity"  means  any  substance 
(or  group  at  stmctivally  similar 
substances  if  specified  by  the  Agency) 
in  a  pesticide  prodact  other  than  an 
active  ingre<fient  or  an  inert  ingredient, 
including  unreacted  starting  materials, 
side  reaction  products,  contaminants, 
and  de^ndation  products. 

(e)  "Impurity  associated  with  an 
active  ingredient"  means: 

(1)  Any  impurity  present  in  die 
technical  ffmie  of  active  ingredient  and 

(2)  Any  impurity  which  forms  in  the 
pesticide  product  through  reactions 
between  the  active  ingredient  and  any 
other  component  of  the  product  or 
packaging  of  the  product. 

(f)  "Inert  ingredient"  means  any 
substance  (or  group  of  structiu-ally 
similar  substances  if  designated  by  the 
Agency),  other  than  an  active  ingredient 
which  is  intentionally  included  in  a 
pesticide  product 

(g)  "Integrated  system"  means  a 
process  for  producing  a  pesticide 
product  that 

(1)  Contains  any  active  ingredient 
derived  from  a  source  that  is  not  an 
EPA-registered  product  or 

(2)  Contains  any  active  ingredient  that 
was  produced  or  acquired  in  a  manner 
that  does  not  permit  its  inspection  by 
the  Agency  under  FIFRA  sec.  9(a)  prior 
to  its  use  in  the  process. 

(h)  "Manufacturing  use  product" 
means  any  pesticide  product  other  Ihan 
an  end  use  product  A  prodact  may 
consist  of  the  technical  grade  of  active 
ingredient  only,  or  may  contan  inert 
ingredients,  such  as  stabilizers  or 
solvents. 

(i)  "Nominal  concentration"  means 
the  amount  of  an  ingredient  which  is 
expected  to  be  present  in  a  typical 
sample  of  a  pesticide  product  at  the  time 
the  product  is  produced,  expressed  as  a 
percentage  by  weight. 

(j)  "Starting  material"  means  a 
substance  used  to  synthesize  or  purify  a 
technical  grade  of  active  ingredient  (or 
the  practical  equivalent  of  the  technical 
grade  ingredient  if  the  technical  grade 
cannot  be  isolated)  by  chemical 
reaction. 

(k)  'Technical  grade  of  active 
ingredient"  means  a  material  containing 
an  active  ingredient 

(1)  Which  contains  no  inert  ingredient 
other  than  one  used  for  purification  of 
the  active  ingredient  and 


(2)  Which  is  produced  on  a 
commercial  or  pilot-plant  production 
scale  (whether  or  not  it  is  ever  held  for 
sale). 

§158.155    Product  compoaMon. 

Information  on  the  composition  of  the 
pesticide  product  must  be  furnished.  The 
information  required  by  paragraphs  (a), 
(b)  and  (f)  of  this  section  must  be 
provided  for  each  product.  In  addition,  if 
the  product  is  produced  by  an  integrated 
system,  the  information  on  impurities 
required  by  paragraphs  (c)  and  (d)  must 
be  provided. 

(a)  Active  ingredient  The  following 
information  is  required  for  each  active 
ingredient  in  the  product: 

(1)  If  the  source  of  any  active 
ingredient  in  the  product  is  an  EPA- 
registered  product: 

(i)  The  chemical  and  common  name  (if 
any)  of  the  active  ingredient  as  listed  on 
the  source  product. 

(ii)  The  nominal  concentration  of  the 
active  ingredient  in  the  product  based 
upon  the  nominal  concentration  of 
active  ingredient  in  the  source  product. 

(iii)  Upper  and  lower  certified  limits  of 
thie  active  ingredient  in  the  product  in 
accordance  with  §  156.175. 

(2)  If  the  source  of  any  active 
ingredient  in  the  product  is  not  an  EPA- 
registered  product: 

(i)  The  chemical  name  according  to 
Chemical  Abstracts  Society 
nomenclature,  the  CAS  Registry 
Number,  and  any  common  names. 

(ii)  The  molecular,  structural,  and 
empirical  formulae,  and  the  molecular 
weight  or  weight  range. 

(iii)  The  nominal  concentration. 

(iv)  Upper  and  lower  certified  limits  in 
accordance  with  S  158.175. 

(v)  The  purpose  of  the  ingredient  in 
the  formulation. 

(b)  Inert  ingredients'.  The  following 
information  is  required  for  each  inert 
ingredient  (if  any)  in  the  product 

(1)  The  chemical  name  of  the 
ingredient  according  to  Chemical 
Abstracts  Society  nomenclature,  the 
CAS  Registry  Number,  and  any  common 
names  (if  known).  If  the  chemical 
identity  or  chemical  composition  of  an 
ingredient  is  not  known  to  the  applicant 
because  it  is  proprietary  or  trade  secret 
information,  the  apphcant  must  ensure 
that  the  supplier  or  producer  of  the 
ingredient  submits  to  the  Agency  (or  has 
on  file  with  the  Agency)  information  on 
the  identity  or  chemical  composition  of 
the  ingredient.  Generally,  it  is  not 
required  that  an  applicant  know  the 
identity  of  each  ingredient  in  a  mixture 
that  he  uses  in  his  product.  However,  in 
certain  ciroiunstances,  the  Agency  may 
require  that  the  applicant  know  the 
identity  of  a  specific  ingredient  in  such  a 


mixture.  If  the  Agency  requires  specific 
knowledge  of  an  ingredient,  it  will  notify 
the  applicant  in  writing. 

(2)  "The  nominal  concentration  in  the 
product. 

(3)  Upper  and  lower  certified  limits  in 
accordance  with  §  158.175. 

(4)  The  purpose  of  the  ingredient  in 
the  formulation. 

(c)  Impurities  of  toxicological 
significance  associated  with  the  active 
ingredient  For  each  impurity  associated 
with  the  active  ingredient  that  is 
determined  to  be  toxicologically 
significant,  the  following  information  is 
required: 

(1)  Identification  of  the  ingredient  as 
an  impurity. 

(2)  The  chemical  name  of  the  impurity. 

(3)  The  nominal  concentration  of  the 
impurity  in  the  product 

(4)  A  certified  upper  limit  in 
accordance  with  §  158.175. 

(d)  Other  impurities  associated  with 
the  active  ingredient  For  each  other 
impurity  associated  with  an  active 
ingredient  that  was  found  to  be  present 
in  any  sample  at  a  level  equal  to  or 
greater  than  0.1  percent  by  weight  of  the 
technical  grade  active  ingredient  the 
following  information  is  required: 

(1)  Identification  of  the  ingredient  as 
an  impurity. 

(2)  Chemical  name  of  the  impurity. 

(3)  The  nominal  concentration  of  the 
impurity  in  the  final  product 

(e)  Impurities  associated  with  an  inert 
ingredient  [Reserved]. 

(f)  Ingredients  that  cannot  be 
characterized.  If  the  identity  of  any 
ingredient  or  impurity  cannot  be 
specified  as  a  discrete  chemical 
substance  (such  as  mixtures  that  cannot 
be  characterized  or  isomer  mixtures), 
the  applicant  must  provide  sufficient 
information  to  enable  EPA  to  identify  its 
source  and  qualitative  composition. 

§  158.160    Description  of  materials  used  to 
produce  ttta  prodiuct 

The  following  information  must  be 
subnutted  on  the  materials  used  to 
produce  the  product: 

(a)  Products  not  produced  by  an 
integrated  system. 

(1)  For  each  active  ingredient  that  is 
derived  from  an  EPA-registered  product: 

(i)  The  name  of  the  EPA-registered 
product. 

(ii)  The  EPA  registration  number  of 
that  product 

(2)  For  each  inert  ingredient: 

(i)  Each  brand  name,  trade  name,  or 
other  commercial  designation  of  the 
ingredient. 

(ii)  All  information  that  the  applicant 
knows  (or  that  is  reasonably  available 
to  him)  concerning  the  composition  (and, 
if  requested  by  the  Agency,  chemical 


and  physical  properties)  of  the 
ingredient,  including  a  copy  of  technical 
specifications,  data  sheets,  or  other 
documents  describing  the  ingredient, 
(iii)  U  requested  by  the  Agency,  the 
name  and  address  of  the  producer  of  the 
ingredient  or,  if  that  information  is  not 
known  to  the  applicant  the  name  and 
address  of  the  supplier  of  the  ingredient 

(b)  Products  produced  by  an 
integrated  system.  (1)  The  information 
required  by  paragraph  (a)(1)  of  this 
section  concerning  each  active 
ingredient  that  is  derived  fi^m  an  EPA- 
registered  product  (if  any). 

(2)  The  following  information 
concerning  each  active  ingredient  that  is 
not  derived  from  an  EPA-registered 
product 

(i)  The  name  and  address  of  the 
producer  of  the  ingredient  (if  different 
from  the  applicant). 

(ii)  Information  on  each  starting 
material  used  to  produce  the  active 
ingredient,  as  follows: 

(A)  Each  brand  name,  trade  name,  or 
other  commercial  designation  of  the 
starting  material. 

(B)  The  name  and  address  of  the 
person  who  produces  the  starting 
material  or.  if  that  information  is  not 
known  to  the  applicant  the  name  and 
address  of  each  person  who  supplies  the 
starting  material. 

(Cj  All  information  that  the  applicant 
knows  (or  that  is  reasonably  available 
to  him]  concerning  the  composition  (and 
if  requested  by  the  Agency,  chemical  or 
physical  properties)  of  the  starting 
material,  including  a  copy  of  all 
technical  specifications,  data  sheets,  or 
other  documents  describing  it. 

(3)  The  information  required  by 
paragraph  (a)(2)  of  this  section 
concerning  each  inert  ingredient. 

(c)  Additional  information.  On  a  case- 
by-case  basis,  the  Agency  may  require 
additional  information  on  substances 
used  in  the  production  of  the  product. 

§158.162    Description  of  production 
procoss. 

If  the  product  is  produced  by  an 
integrated  system,  the  applicant  must 
submit  information  on  the  production 
(reaction]  processes  used  to  produce  the 
active  ingredients  in  the  product.  The 
applicant  must  also  submit  information 
on  the  formulation  process,  in 
accordance  with  §  158.165. 

(a)  Information  must  be  submitted  for 
the  current  production  process  for  each 
active  ingredient  that  is  not  derived 
from  an  EPA-registered  product.  If  the 
production  process  is  not  continuous  (a 
single  reaction  process  from  starting 
materials  to  active  ingredient],  but  is 
accomplished  in  stages  or  by  different 
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producers,  the  information  must  be 
provided  for  each  such  {Hoduction 
process. 

(b]  The  following  information  must  be 
provided  for  each  process  resulting  in  a 
separately  isolated  substance:  | 

(1  j  the  name  and  address  of  the    I 
producer  who  uses  the  process,  if  not 
the  same  as  the  applicant 

(2)  A  general  characterizatioB  of  the 
process  (e.g..  whether  it  is  a  batch  or 
continuous  process). 

(3)  A  flow  chart  of  the  chemical    j 
equations  of  each  intended  reaction 
occurring  at  each  step  of  the  process,  the 
necessary  reaction  conditions,  and  the 
duration  of  each  step  and  of  the  entire 
process. 

(4)  The  identity  of  the  materials  used 
to  produce  the  product,  their  relative 
amounts,  and  the  order  in  which  they 
are  added. 

(5)  A  description  of  the  equipment 
used  that  may  influence  the  composition 
of  the  substance  produced. 

(6)  A  description  of  the  conditions 
(e.g.,  temperature,  pressure,  pH, 
humidity]  that  are  controlled  during 
each  step  of  the  process  to  affect  the 
composition  of  the  substance  produced, 
and  the  hmits  that  are  maintained. 

(7)  A  description  of  any  purification 
procedures  (including  procedures  to 
recover  or  recycle  starting  materials, 
intermediates  or  the  substance 
produced). 

(8)  A  description  of  the  procedves 
used  to  assure  consistent  composition  of 
the  substance  produced,  e.g.,  calibration 
of  equipment  sampling  regimens, 
analytical  methods,  and  other  quality 
control  methods. 


915«.165    D— cilpMon  of  lofmutetioB 


The  applicant  must  provide 
information  on  the  forimilatian  pvooess 
of  the  product  (unless  the  product 
consists  solely  of  a  technical  grade  of 
active  ingredient),  as  reqvired  by  the 
following  sections: 

(a)  Section  158.162(b)(2),  pertaining  to 
characterization  of  the  process. 

(b)  Section  158.ie2(b](4).  pertaining  to 
ingredients  used  in  the  process. 

(c)  Section  158.162(b)(5),  pertaining  to 
process  equipment. 

(d)  Section  158.162(b)(6).  pertaining  to  the 
coKktions  of  the  process. 

(e)  Section  158.162(b)(8),  pertaining  to 
quality  control  measures. 


9 15a.167    Discussion  of  fonna0an  of 
Impuritisa. 

The  applicant  must  pnivide  a 

discussion  of  the  impurities  that  may  be 
present  in  the  product  and  why  they 
may  be  present  The  discussion  should 
be  based  aa  established  chemical  theory 


and  on  what  the  applicant  knows  about 
the  starting  materials,  technical  ^ade  of 
active  ingredient  inert  ingredients,  and 
production  or  formulation  process.  If  the 
applicant  has  reason  to  believe  that  an 
impurity  that  EPA  would  consider 
toxicologically  significant  may  be 
present  the  discussion  must  include  an 
expanded  discussion  of  the  possible 
formation  of  the  impurity  and  the 
amounts  at  which  it  might  be  present 
The  impurities  which  must  be  discussed 
are  the  foUowiog.  as  applicable: 

(a)  Technical  grade  active  iagredients 
and  products  produced  by  an  integrated 
system.  (1)  Each  impurity  associated 
with  the  active  ingredient  which  was 
found  to  be  present  in  any  analysis  of 
the  product  conducted  by  or  for  the 
applicant. 

(2)  Each  other  i^^)urity  which  the 
applicant  has  reason  to  believe  may  be 
present  in  his  product  at  any  time  before 
use  at  a  level  equal  to  or  greater  than  0.1 
percent  (1000  ppm]  by  weight  of  the 
technical  grade  of  the  active  ingredient 
based  on  what  he  knows  about  the 
following: 

(i)  The  composition  (or  composition 
range)  of  each  starting  material  used  to 
produce  his  product. 

(ii)  The  impurities  whidi  he  knows  are 
present  (or  believes  are  likely  to  be 
present)  in  the  starting  materials,  and 
the  known  or  presumed  level  (or  range 
of  levels)  of  those  impurities. 

(iii)  The  intended  reactions  and  side 
reactions  which  may  occur  in  the 
production  of  the  product,  and  the 
relative  amounts  of  byproduct  impurities 
produced  by  such  reactions. 

(iv)  The  possible  degradation  of  ike 
ingredients  in  the  product  after  its 
production  but  prior  to  its  use. 

(v)  Post-production  reactions  between 
the  ingredients  in  the  product 

(vi)  The  possible  migration  of 
components  of  packaging  materials  into 
the  pesticide 

(vii)  The  possible  carryover  of 
contaminants  from  use  of  production 
equipment  previously  used  to  produce 
other  products  or  substances. 

(viii)  The  process  control,  purification 
and  quality  control  measures  used  to 
produce  the  product 

(b)  Products  not  produced  by  an 
integrated  system.  Each  impurity 
associated  with  the  active  ingredient 
which  the  applicant  has  reason  to 
believe  may  be  present  in  the  product  at 
any  time  before  use  at  a  level  equal  to  or 
greater  than  0.1  percent  (1000  ppm)  by 
weight  of  the  product  based  on  what  he 
knows  about  the  fcfflowing: 

(1)  The  possible  carryover  of 
impurities  present  in  any  registered 
product  which  serves  as  the  source  of 
any  of  the  product's  active  ingredients. 


The  identity  and  level  of  impurities  in 
the  registered  source  need  not  be 
discussed  or  quantified  unless  known  to 
the  formulator. 

(2)  The  possible  carryover  of 
impurities  present  in  the  inert 
ingredients  in  the  product 

(3)  Possible  reactions  occurring  during 
the  formulation  of  Ae  product  between 
any  of  its  active  ingredients,  between 
the  active  ingredients  and  inert 
ingredients,  or  between  the  active 
ingredients  and  the  production 
equipment. 

(4)  Post-production  reactions  between 
any  of  the  product's  active  ingredients 
and  any  otiier  component  of  Ae  product 
or  its  packaging. 

(5)  Possible  migration  of  packaging 
materials  into  the  product. 

(6)  Possible  contaminants  resulting 
fi-om  earlier  use  of  equipment  to  produce 
other  products. 

(c)  Expanded  discussion.  On  a  case- 
by-case  basis,  the  Agency  may  require 
an  expanded  discussion  of  information 
of  impurities: 

(1)  From  other  possible  chemical 
reactions; 

(2)  Involving  other  ingredients;  or 

(3)  At  additional  points  in  the 
production  or  formulation  process. 

9158.170    PraHniMry  analyate. 

(a)  If  the  product  is  produced  by  an 
integrated  system,  the  applicant  must 
provide  a  preliminary  analysis  of  each 
technical  grade  of  active  ingredient 
contained  in  the  product  to  identify  all 
impurities  present  at  0.1  percent  or 
greater  of  Ae  TGAI.  The  preliminary 
analysis  should  be  conducted  at  the 
point  in  the  production  process  after 
which  no  further  chemical  reactions 
designed  to  produce  or  purify  the 
substance  are  intended. 

(b)  Based  on  the  preliminary  analysis, 
a  statement  of  the  composition  of  the 
technical  grade  of  active  ingredient  must 
be  provided.  If  the  technical  grade  of 
active  ingredient  cannot  be  isolated,  a 
statement  of  the  composition  of  the 
practical  equivalent  of  the  technical 
grade  of  active  ingredient  must  be 
submitted. 

9158.175    CarttfladNmtts. 

The  applicant  must  propose  certified 
limits  for  the  ingredients  in  the  product 
Certified  limits  become  legally  binding 
limits  upon  approval  of  the  application. 
Certified  limits  will  apply  to  the  product 
fitun  the  date  of  production  to  date  of 
use,  unless  the  product  label  bears  a 
statement  prohibiting  use  after  a  certain 
date,  in  which  case  the  certified  limits 
will  apply  only  until  that  date. 


(a)  Ingredients  for  which  certified 
limits  are  required.  Certified  limits  are 
required  on  the  following  ingredients  of 
a  pesticide  product* 

(1)  An  upper  and  lower  limit  for.each 
acti've  ingredient 

(2)  An  upper  and  lower  limit  for  each 
inert  ingredient. 

(3)  If  the  product  is  a  technical  grade 
of  active  ingreoient  or  is  produced  by  an 
integrated  system,  an  upper  limit  for 
each  impurity  of  toxicologipal 
significance  associated  with  the  active 
ingredient  and  found  to  be  present  in 
any  sample  of  the  product. 

(4)  On  a  case-by-case  basis,  certified 
limits  for  other  ingredients  or  impurities 
as  specified  by  EPA. 

(b)  EPA  determination  of  certified 
limits  for  active  and  inert  ingredients. 
(1)  Unless  the  applicant  proposes 
different  limits  as  provided  in  paragraph 
(c)  of  this  section,  the  upper  and  lower 
certified  limits  for  active  and  inert 
ingredients  will  be  determined  by  EPA. 
EPA  will  calculate  the  certified  Ihnits  on 
the  basis  of  the  nominal  concentration 
of  the  ingredient  in  the  product 
according  to  the  table  in  paragraph 
(b)(2)  of  this  section. 

(2)  Table  of  standard  certified  limits. 


If  ttie  nofDinal 

coocentfBtioo 

(N)  (or  me 

ingriadwnt  is: 

The  ceiiirieU  liiiiils  f of  tttat 

Upper  limit 

Lower  hnM 

N  <.  1.0% 

N  +  10%N 
N  +  S%N 

N  +  3%N 

N  -  10%N 

1.0%  <  N  < 

20.0%. 
20.0%  <  N  < 

100.0% 

N-5%N 
N  -  3%N 

[6]  Applicant  proposed  limits.  (1)  The 
applicant  may  propose  a  certified  limit 
for  an  active  or  inert  ingredient  that 


differs  from  the  standard  certified  limit 
calculated  according  to  paragraph  (b)(2) 
of  this  section. 

(2)  If  certified  limits  are  required  for 
impurities,  the  applicant  must  propose  a 
certified  limit.  The  standard  certified 
Umits  may  not  be  used  for  such 
substances. 

(3)  Certified  limits  should: 

(i)  Be  based  on  a  consideration  of  the 
variability  of  the  concentration  of  the 
ingredient  in  the  product  when  good 
manufacturing  practices  and  normal 
quality  control  procedures  are  used. 

(ii)  Allow  for  all  sources  of  variabiUty 
likely  to  be  encountered  in  the 
production  process. 

(iii)  Take  into  account  the  stability  of 
the  ingredient  in  the  product  and  the 
possible  formation  of  impurities 
between  production  and  sale  of 
distribution. 

(4)  The  applicant  may  include  an 
explanation  of  the  basis  of  his  proposed 
certified  limits,  including  how  the 
certified  limits  were  arrived  at  (e.g.. 
sample  analysis,  quantitative  estimate 
based  on  production  process),  and  its 
accuracy  and  precision.  This  will  be 
particularly  useful  if  the  range  of  the 
certified  limit  for  an  active  or  inert 
ingredient  is  greater  than  the  standard 
certified  limits. 

(d)  Special  cases.  If  the  Agency  finds 
unacceptable  any  certified  limit  (either 
standard  or  applicant-proposed),  the 
Agency  will  inform  the  applicant  of  its 
determination  and  will  provide 
supporting  reasons.  EPA  may  also 
recommend  alternative  limits  to  the 
appUcant.  The  Agency  may  require,  on  a 
case-by-case  basis,  any  or  all  of  the 
following: 

(1)  More  precise  limits. 


(2)  More  thorough  explanation  of  how 
the  certified  limits  were  determined. 

(3)  A  narrower  range  between  the 
upper  and  lower  certified  limits  than 
that  proposed. 

(e)  Certification  statement.  The 
applicant  must  certify  the  accuracy  of 
the  information  presented,  and  that  the 
certified  limits  of  the  ingredients  will  be 
maintained.  The  following  statement 
signed  by  the  authorized  representative 
of  the  company,  is  acceptable: 

I  hereby  certify  that,  for  purposes  of  FIFRA 
sec.  12(a)(1)(C),  the  description  of  the 
composition  of  [product  name],  EPA  Reg.  No. 
[inaert  registration  number],  refers  to  the 
composition  set  forth  on  the  Statement  of 
Formula  and  supporting  materials.  This 
description  includes  the  representations  that: 
(1)  no  ingredient  will  be  present  in  the 
product  in  an  amount  greater  than  the  upper 
certified  limit  or  in  an  amount  less  than  the 
lower  certified  limit  (if  reqiiired)  specified  for 
that  ingredient  in  a  currently  approved 
Statement  of  Formula  (or  as  calculated  by  the 
Agency):  and  (2)  if  the  Agency  requires  that 
the  source  of  supply  of  an  ingredient  be 
specified,  that  all  quantities  of  such 
ingredient  will  be  obtained  from  the  source 
specified  in  the  Statement  of  Formula. 

9158.180    Enforcemant  analytical  nwltiod. 

An  analytical  method  suitable  for 
enforcement  purposes  must  be  provided 
for  each  active  ingredient  in  the  product 
and  for  each  other  ingredient  or  impurity 
that  is  determined  to  be  toxicologically 
significant. 

9158.190    Physical  and  chemical 
characteristics. 

(a)  Table.  Sections  158.50  and  158.100 
through  158.102  describe  how  to  use  this 
table  to  determine  the  physical  and 
chemical  characteristics  data 
requirements  and  the  substance  to  be 
tested. 


Kirtd  of  data  required 


Color 

Pfiysical  stale. 

Odor 

Melting  point... 
Boiling  point.. 


Density,  txrik  density,  or  speciAc  gravity.. 

Solubility 

Vapof  pressure..- 

Oissoctation  constant 

Octand/ water  partition  coefficient.. 

pH 

Stal>ility 

Oiddaing  or  reducing  action 

Flamnability _.. 

Explodabiiity s 

Storage  stability ™ 

Viscosity 

Misdbility 

Corrosion  ctiaracteristics ». 


(b) 
ftotes 


(') 
(») 


(') 
(♦) 


(») 
(•) 
(') 


(•) 


All  general 

use  patterns 

(requre- 


tlM  same 

for  every 

use  pattern) 


[Rl 

[R] 

tR] 

[R] 

[R] 

[R] 

[R] 

[R] 

tR) 

[CR] 

[CR] 

[R] 

ICR] 

COR] 

CR] 

[R] 

tCRJ 

[CR] 

(Rl 


Test  substance 


OaU  to  support  MP 


MP  and  TGAI. 
MP  and  TGAI. 
MP  and  TGAI. 
TGAI 


TGAI.. 


MP  and  TGAI.. 

TGAI  or  PAI 

TGAI  or  PAI..... 

TGAI  or  PAI 

PAI 

MP  and  TGAI.. 
TGAI 


MP 

MP 

MP 

MP 

MP „ 

MP 


Data  to  support  EP 


EP*  and  TGAI.. 
EP*  and  TGAI.. 
EP*  and  TGAI.. 

TGAI 

TGAI 

EP*  and  TGAI_ 

TGAI  or  PAI 

TGAI  or  PAI 

TGAI  or  PAI 

PAI 

EP*  and  TGAI.. 
TGAI 

EP*. 
EP*.. 
EP*. 

EP* 

EP* 

EP* 


uuioeiHies 

reference 

No. 


63-2 

63-3 

63-4 

63-5 

63-6 

63-7 

63-8 

63-9 

63-10 

63-11 

63-12 

63-13 


63-15 
63-16 
63-17 
63-18 
63-19 
63-20 
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(b) 
Notes 

AH  general 
usepatterrw 
(require- 
ments  are 
ttMsame 
lor  every 
use  pattern) 

Test  subetance 

Kmd  o<  data  required 

Data  to  support  MP 

Data  to  support  EP 

G<iidelir>es 

refererwa 

No. 

Dielectric  breakdo«vn  voltage - 

(") 

tCR] 
(CRl 

MP.TGAI.  PAI „ 

EP* 

EP*.  TGAI.  PAI 

63-21 

Other  requirements:  Submittal  of  samples 

64-1 

Key:  R  =  Requred:  CR  =  CondWonaly  Required;  [  ]  =  Brackets  fi-e.  (R].[CR])  indnate  data  requiremenis  Ihat  apply  when  an  experimrfital  use  permit  is 
being  sought;  MP  =  Manulacturing  Use  Product  EP*  =  End  Use  Product;  astahsk  indfcates  those  registrants  that  end-use  applicants  (i.e.  formUators)  need  not 
satisfy,  if  Itteir  active  ingrednnt(s)  Is  (are)  purchased  from  a  registered  source;  TGAI  ^  Technical  Grade  of  the  Active  Irtgredient;  PAI  =  Pure  Active  Ingredient. 

(b)  Notes.— The  totoaiing  notes  are  referenced  in  column  tvvo  of  tt«e  table  corMained  In  paragraph  (a)  of  this  section. 

(■)  Required  i(  technical  chemicai  is  a  toH  at  room  temperature. 

(*)  Required  if  technicaf  chemical  is  a  Kquid  at  room  temperature. 

(>)  Requirad  H  technical  chemical  is  organic  and  norvpoiar. 

(*)  Requirsd  if  tast  substance  is  dtepersMa  twiih  water. 

(*)  Required  it  product  cortlains  an  oaadoing  or  reducing  agent 

(■)  Required  if  product  containe  cambusli)le  Iquids. 

T)  Re«iuired  if  product  is  potsrttlally  expioalve. 

(*)  Required  if  product  is  a  Kquid. 

(*)  Required  if  product  is  a  emutsifiaMe  Kquid  and  is  to  be  diuled  wNh  petroleum  solvents. 

("*)  Required  if  end-use  product  is  a  kquid  arxl  is  to  be  used  around  electrical  equipment 

(■  ■)  Basic  manufacturers  are  required  to  provide  the  Agency  with  a  sample  of  each  TGAI  used  to  formulate  a  product  produced  by  an  integrated  system  wtien  tt>e 
new  TGAI  «  first  used  as  a  formuMing  iryedwrit  in  products  registered  urtder  FIFRA.  A  sample  of  ttw  active  ingredwnt  (PAI)  suitable  for  use  as  an  analytical 
'-  "    "  a  also  required  at  thia  time.  Sawplas  of  end  use  products  produced  by  an  integrated  system  must  be  submitted  on  a  c»e-by-case  basis. 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  2070-0057  and 
2070-0060.)  I 

10.  By  adding  Subpart  D,  Data     I 
Requirement  Tables,  consisting  of 
S§  158.105, 15&12S.  158.13a  158.135, 
15&14a  15&142,  lSai45, 158.150, 158.155, 
15&160, 158.165,  and  158.17a  which  are 
transferred  from  Subpart  B  and 
redesignated  as  S§  158.202, 15&24a 
158.29a  158.340, 15&3gO,  15&440, 158.490, 
158.54a  15a590, 158.640, 15a690,  and 
158.740,  respectively,  under  new  Subpart 
D.  The  Table  of  Contento  for  Subpart  D 
reads  as  follows: 

Subpart  D— Data  Reqtjirefnent  TaMas  I 

Sec 

158.202    Purposes  of  the  registration  data 

requirements. 
158.240    Residue  chemistry  date 

requirements. 
158.290    Environmental  fate  data 

requirements. 
158.340    Toxicology  data  requirements, 
158.390    Reentry  protection  data 

requirements. 
15&440    Spray  drift  data  requirements. 
158.490    Wildlife  and  aquatic  organisms  data 

requirements. 
158.540    Plant  protection  data  requirements. 
158.590    Nontarget  insect  data  requirements. 
158.640    Product  performance  data 

requirements. 
158.690    Biochemical  pesticides  data 

requirements. 
158.740    Microbial  pesticides — Product 

analysis  data  requirements. 

PART  162— STATE  REGISTRATION  OF 
PESTICIDE  PRODUCTS 

V.  In  Part  162: 

1.  The  Part  heading  is  revised  to  read 
as  set  forth  above. 

7„  The  authority  citation  for  Part  162  is 
revised  to  read  as  follows: 

Autliority:  7  U.&C  136v,  13ew. 


Subparts  A  and  E  [Removed  and 
Reserved] 

3.  By  removing  and  reserving  Subparts 
A  and  E,  consisting  of  §  S  162.1  through 
162.60  and  162.160  through  162.177. 
[FR  Doc  88-0747  Filed  5-3-88;  8:45  am] 

aiUJNQ  CODE  S6S0-S0-M 

40  CFR  Parts  153, 156. 158, 162  and 
163 

[OPP-36132;  FRL-3266-9a] 

Cross  References;  Technical 
Amendments 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule:  Technical 
Amendments. 

summary:  This  doctmient  revises  cross 
references  in  40  CFR  Parts  153. 158, 158, 
162,  and  163  to  reflect  changes  made  by 
the  promulgation  of  final  rules  revising 
Parts  152. 153, 158,  and  162,  as  published 
elsewhere  in  today's  Federal  Register. 
This  regulation  is  a  technical 
amendment  which  requires  no 
opportimity  for  conunent  or  public 
participation. 

EFFEcm^  DATE  This  rule  will  become 
effective  after  60  days  of  continuous 
congressional  session  from  the  date  of 
promulgation  as  provided  in  section 
25(a)(4]  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA). 
After  that  period  has  elapsed,  the 
Agency  will  issue  for  publication  in  the 
Feder^  Register  a  notice  announcing  the 
effective  date  of  this  rule. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Jetm  M.  Frane,  Registration 
Division  (TS-767C).  Office  of  Pesticide 
Programs,  Environmental  Protection 


Agency,  401  M  Street  SW., 

Washington,  DC  20460. 
Office  location  and  telephone  number. 

Rm.  1114B,  CM#2, 1921  Jefferson 

Davis  Highway,  Arlington,  VA,  (703- 

557-0944). 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  40  CFR  Parts  153. 156, 
158, 162,  and  163 

Administrative  practice  and 
procediu^,  Data  requirements. 
Environmental  protection. 
Intergovernmental  relations.  Labeling, 
Pesticides  and  pests.  Policy  statements. 
Reporting  and  recordkeeping 
requirements. 

Dated:  April  12. 198& 
Lee  M.  Thomas, 
Administrator. 

Therefore,  Title  40,  Chapter  I, 
Subchapter  E,  is  amended  as  follows: 

PART  153— {AMENDED] 

I.  In  Part  153: 

1.  The  authority  citation  for  Part  153 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  136-1 26y. 

$153.62    [Amended] 

2.  In  §  153.62(a),  the  reference  to  "Part 
162"  is  revised  to  read  "Part  152." 

§153.69    [Amended] 

3.  In  §  153.69(c)(2),  the  reference  to 
"§  162.11  of  this  chapter"  is  revised  to 
read  "Part  154  of  this  chapter." 

$153.72    [Atnended] 

4.  In  $  153.72(a)(1).  the  reference  to 
"§  162.163(b)(2)"  is  revised  to  read 
"S  158.640." 


§153.78    [Amended] 

5.  In  S  153.76(a)(2)(iii),  the  reference  to 
"S  162.163(a)(2)"  is  revised  to  read 
"§  158.640." 

PART  156— [AMENDED] 

n.  In  Part  158: 

1.  The  authority  citation  for  Part  156 
continues  to  read  as  folows: 

Authority:  7  U.S.C.  13&-136y. 

$156.10    [Amended] 

2.  In  S  156.10: 

a.  In  the  introductory  text  of 
paragraph  (a)(5),  the  reference  to 

"§  162.15"  is  revised  to  read  "5  153.240." 

b.  In  paragraph  (b)(2)(ii),  the  reference 
to  "i  162.6(b)(4)"  is  revised  to  read 

"5  152.132." 

c.  In  paragraph  (i)(2)(i),  the  reference 
to  "5 162.10(j)"  is  revised  to  read 
"paragraph  (j)  of  this  section." 

d.  In  the  introductory  text  of 
paragraph  (j),  the  reference  to 
"§  162.10(j)(2)"  is  revised  to  read 
"paragraph  (j)(2)  of  this  section." 

e.  In  paragraph  (j)(2)(i),  the  reference    . 
to  "$  162.10(h)(l)(iv)  is  revised  to  read 
"paragraph  (h)(l)(iv)  of  this  section." 

PART  158— [AMENDED] 

III.  In  Part  158: 

1.  The  authority  citation  for  Part  158 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  136-136y. 

$158.25    [Amended] 

2.  In  S  158.25(a),  the  reference  to 
"5§  158.120  throiigh  158.170"  is  revised 
to  read  "Subparts  C  and  D  of  this  part." 

$158.30    (Amended] 

3.  In  §  158.30(b): 

a.  In  the  introductory  text,  the 
reference  to  "40  CFR  162.7  (d)  and  (e)"  is 
revised  to  read  "§  152.111  of  this 
chapter." 


b.  In  paragraph  (b)(3)(i),  the  reference 
to  "$  158.120"  is  revised  to  read 
"Subpart  C  of  this  part." 

c.  In  paragraph  (b)(4](i),  the  reference 
to  "i  158.120"  is  revised  to  read 
"Subpart  C  of  this  part." 


$156.35    [Amended] 

4.  In  $  158.35(c),  the  reference  to 

"SS  158.108, 158.1ia  159.112  and  158.120 
through  158.170"  is  revised  to  read 
"Subparts  C  and  O  of  this  part" 

S  158.50  [Amended] 

5.  In  §  158.50: 

a.  In  paragraph  (c),  the  reference  to 
"158.120  through  158.170"  is  revised  to 
read  "Subparts  C  and  D  of  this  part." 

b.  In  paragraph  (d),  the  reference  to 
"§158.120  through  158.170"  is  revised  to 
read  "Subparts  C  and  D  of  this  part." 

§156.55    [Amended] 

6.  In  §  158.55,  the  parenthetic  phrase 
"(§§  158.120  through  157.170)"  is 
removed. 

§158.65    [Amended] 

7.  In  §  158.65(b)(3),  the  reference  to 
"40  CFR  162.5(c)"  is  revised  to  read 
"§  152.20(a)  of  this  chapter." 

§158.75    [Amended] 

8.  In  §  158.75(b],  the  reference  to 
"§5  158.120  through  158.185"  is  revised 
to  read  "Subparts  C  and  D  of  this  part." 

§158.102    [Amended] 

9.  In  §  158.102(a),  the  words  "under 
S§  158.120  through  158.170)"  are 
removed. 

§158.240    [Amended] 

10.  In  §  158.240(b)(1),  the  reference  to 
"§  158.120"  is  revised  to  read  "Subpart  C 
of  this  part." 

§158.340    [Amended] 

11.  In  §  158.340.  in  the  introductory 
text  of  paragraph  (b)(22)(i),  the  reference 


to  "§  158.105"  is  revised  to  read 
"§  158.202." 

PART  162-{AMENDED] 

IV.  In  Part  162: 

1.  The  authority  citation  for  Part  162 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  136v,  136w. 
§162.150    [Amended] 

2.  In  §  162.150(b),  the  reference  to 
"5  162.17"  is  revised  to  read  "§  152.230 
of  this  chapter." 

§162.151    [Amended] 

3.  In  §  162.151(h).  the  reference  to 
"§  162.10(h)"  is  revised  to  read 

"§  156.10(h)  of  this  chapter." 

§162.153    [Amended] 

4.  fai  §  162.153: 

a.  In  paragraph  (e)(2),  the  reference  to 
"5  162.10"  is  revised  to  read  "§  156.10  of 
this  chapter." 

b.  In  §  162.153(e)(3)(ii),  the  reference 
to  "S  162.10(1)"  is  revised  to  read 

"§  156.10(i)  of  this  chapter." 

c.  In  §  162.153(f).  the  reference  to 

"§  162.13"  is  revised  to  read  "Subpart  H 
of  Part  153  of  this  chapter." 

d.  In  §  162.153(g)(l)(ii),  the  refereiice 
to  "§  162.11(c)  (1)  through  (4)"  is  revised 
to  read  "§  152.170  of  this  chapter." 

PART  163— [AMENDED] 

V.  In  Part  163: 

1.  The  authority  citation  for  Part  163 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 
§163.2    [Atnended] 

2.  In  S  163.2(e),  the  reference  to  "(Part 
162  of  this  chapter)"  is  removed. 

(FR  Doc.  88-^48  Filed  5-3-88:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Natfonal  Oceanic  and  Atmoaphffc 
Administration 

50CFRPart661 
[Dodtat  Na  S04«2-«082] 


Ocean  Salmon  Fisheries  off  the  Coasts 
of  Washington,  Oregon,  and  CaNf  omia 

agency:  National  Marine  Fisheries' 
Service  (NMFS).  NOAA.  Conunerce. 
action:  Emergency  interim  rule;  request 
for  comments. 

SUMMAHY:  The  Secretary  of  Commerce 
(Secretary)  issues  an  emergency  interim 
rule  to  establish  fishery  management 
measures  for  the  commercial  and 
recreational  ocean  salmon  fisheries  off 
Washington,  Oregon,  and  California  for 
1988.  The  management  measures  are 
intended  to  prevent  overfishing  and  to 
apportion  the  ocean  harvest  equitably 
among  non-Indian  conunercial  and 
recreational  and  treaty  Indian  fisheries. 
The  regulations  also  are  calculated  to 
allow  a  portion  of  the  salmon  runs  to 
escape  4he  ocean  fisheries  to  (Htwide  for 
Indian  and  non-Indian  inside  fisheries 
and  spawning.  Most  of  the  management 
measures  comport  with  the  regulations 
implementing  the  1984  framework 
amendment  to  the  Fishery  Management 
Plan  for  Ocean  Salman  Fisheries  off  the 
Coast  of  Washington,  Oregon,  and 
California.  Several  deviations  from  the 
framework  regulations  also  are 
included,  necessitating  implementation 
by  an  emergency  interim  rule.  | 

EFFECTIVE  DATEt:  These  1988 
management  measures  are  effective 
from  0001  hours  Pacific  Daylight  Time 
(PDT).  May  1, 1988.  until  2400  hours 
PUT,  July  29, 1988.  Comments  will  be 
accepted  until  May  15, 1988. 
AOOaeMES:  Comments  on  tke  1988 
management  measures,  including  those 
being  implemented  xmder  50  CFR  Part 
661  and  those  being  implemented  under 
emergency  authority  of  section  305(e]  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  may  be  submitted  to 
Rolland  A.  Schmitten,  Director, 
Northwest  Region  (Northwest  Director), 
National  Marine  Fisheries  Service,  7600 
Sand  Point  Way  NE,  BIN  C15700. 
Seattle.  WA  98115-0070;  or  E.  Charles 
Fullerton,  Director,  Southwest  Region, 
300  South  Ferry  Street.  Terminal  Island, 
CA  90731-7415. 

FOn  FURTHER  INFORMATION  CONTACT: 
Rolland  A.  Schmitten.  206-526-6150;  E. 
Charies  Fullerton.  213-514-6196;  or  the 
Pacific  Fishery  Management  Council, 
503-221-6352. 


•UPPUEMCNTARY  information: 


Hieoceen  talaon  fisheries  o£F 
Washington,  Oregon,  and  Califcraia  are 
managed  under  a  "framework"  Firiiery 
Management  Plan  for  Ocean  Safanon 
Fisheries  off  the  Coasts  of  Washington. 
Oregon,  and  California  (FMP)  (4t  Ft 
43679;  October  31, 1984).  The  FMP  was 
prepared  by  the  Pacific  Fishery 
Management  Council  (Council)  and 
approved  and  implemented  by  the 
Secretary  of  Conunerce  as  provided  by 
the  Magnuson  Act.  Regulations  at  50 
CFR  Part  661  provide  the  mechanism  for 
making  preseason  and  in-seasoa 
adjustments  to  management  measoves, 
within  limits  set  by  the  FMP,  by  notice 
in  the  Federal  Register. 

The  majority  of  1987  management 
measures  (52  FR  17264,  May  6, 198^ 
which  were  implemented  under  the 
framework  FMP,  remain  in  effect  until 
modified,  superseded,  or  rescinded  by 
the  1988  management  measaiet. 

This  emergency  interim  rule 
implements  management  measures  for 
1988  ocean  salmon  fisheries  which  were 
recommended  and  adopted  by  the 
Council  at  its  April  4-8  meeting.  Moat 
management  measures  in  this  rule 
comport  with  the  framework  regulations 
implemenfing  die  FMP.  Deviations  from 
the  framework  and  implementing 
regulations,  recommended  by  the 
Council  and  requiring  implementation 
through  use  of  die  emergency 
mlem^dng  anftority  of  section  XS{e]  of 
the  Magnuson  Act  are  also  included. 
This  eaMigency  interim  rule  will  remain 
in  effect  for  SO  days  and  may  be 
extended  for  a  second  90-day  period. 

Sdwdtie  Used  to  Establish  1988 
Management  Measures 

The  annual  regulatory  process 
coBceming  the  Council's  formulation 
and  adoption  of  season  management 
measures  and  their  promulgation  as 
Federal  rules  is  established  by 
framework  regulations  implementing  the 
FMP.  fai  accordance  with  the  season 
setting  procedures  of  the  FMP,  the 
Council's  Salmon  Technical  Team  (STT) 
and  staff  economist  prepared  several 
reports  for  the  Council,  its  advisors,  and 
the  pubUc.  The  first  report,  "Review  of 
1987  Ocean  Salmon  Fisheries," 
summarizes  the  1987  ocean  salmon 
fisheries  and  assesses  how  well  the 
Council's  management  objectives  were 
met  in  1987.  The  second  report. 
"Preseason  Report  I:  Stock  Abundance 
Analysis  for  1988  Ocean  Salmon 
Fisheries."  provides  the  1988  sahnon 
stock  status  projections  and  analyses 
the  impacts  on  the  stocks  and  CesBcil 
management  goals  under  1987 
regulations  or  regulatory  procedures. 


Hie  Council  met  on  March  8-11, 1988, 
in  Seattle.  Washington,  to  develop 
pfeposed  management  options  for  1988. 
Fear  commercial  and  recreational 
fisbery  management  options  were 
pn|K>sed  for  further  analysis  and  public 
coaiment.  These  options  presented 
ladous  combinations  of  management 
measures  designed  to  protect  weak 
slocks  and  provide  for  ocean  harvests  of 
more  abundant  stocks  of  coho  and 
diiaook  salmon.  After  the  March 
Coancil  meeting,  the  STT  and  staff 
economist  prepared  a  third  report, 
"Preseason  Report  II:  Analysis  of 
Proposed  Regulatory  Options  for  1988 
Ocean  Salmon  Fisheries."  which 
analyzes  the  effects  of  the  proposed 
1908  management  options.  This  report 
also  was  distributed  to  the  Council,  its 
advisors,  and  the  public. 

Aiblic  hearings  on  the  proposed 
options  were  held  from  March  29  to 
A^  4. 1988,  in  Seattle.  Washington. 
Coos  Bay  and  Astoria,  Oregon,  and 
KGllbrae  and  Eureka,  CaUfomia. 

Hie  Council  met  on  April  5-8. 1988.  in 
IffiBbrae.  to  adopt  its  final  1988 
recommendations.  Following  the  April 
Council  meeting,  the  STT  and  staff 
economist  prepared  a  fourth  report, 
"Preseason  Report  III:  1988  Ocean 
Safanon  Fisheries.  Analysis  of  Impacts  of 
Council  Adopted  1988  Regulations." 
which  analyzes  the  environmental  and 
socio-economic  effects  of  the  Council's ' 
final  recommendations.  This  report 
tndndes  an  environmental  assessment 
and  a  coastal  zone  consistency 
determination,  and  was  distributed  to 
die  Council,  its  advisors,  and  the  public. 

Resource  Status 

Some  salmon  runs  returning  to 
Washington,  Oregon,  and  California 
streams  in  1988  are  expected  to  be  larger 
ftan  in  recent  years.  IThey  include  a 
inedicted  return  of  450,700  upper 
Columbia  River  bright  fall  chinook 
adalts  destined  for  areas  above 
Baaneville  Dam,  the  largest  nm  in  recent 
history,  and  the  predicted  abundance  of 
Oregon  Production  Index  (OPI)  coho 
sahnon  destined  for  coastal  and 
Qdumbia  River  public  hatcheries  south 
of  Leadbetter  Point,  Washington,  which 
at  1,590,600  fish  is  281  percent  of  the 
1987  prediction  of  565,400  fish. 

Primary  resource  concerns  are  for 
Klamath  River  fall,  and  Columbia  River 
spring  and  summer  chinook  salmon,  and 
some  Washington  coastal  and  Puget 
Soand  natural  coho  salamon. 
Management  of  all  these  stocks  is 
impacted  by  interjurisdictional 
agreements  among  Tribal,  State, 
Federal,  and/or  Canadian  managers. 


Chinook  Salmon  Stocks  ■ 

Abundance  of  California  Central 
Valley  chinook  stocks  is  expected  to  be 
less  than  that  of  recent  years  (1988: 
707.100  chinook;  1987:  812.600  chinook). 
However,  Sacramento  River  fall-run 
chinook,  which  comprise  the  majority  of 
Central  Valley  salmon,  are  healthy. 
Spawning  escapement  for  Sacramento 
fall  chinook  is  predicted  to  be  above  the 
122.000-180.000  goal  range  in  198a 

Escapements  of  upper  Sacramento 
winter-run  chinook  have  dwindled  from 
over  100.000  fish  in  the  late  1960s  to 
above  2,000  adtdt  fish  in  recent  years. 
This  depressed  nm  is  only  slighUy 
impacted  by  ocean  fisheries  as  they 
currentiy  are  configured,  and  that 
impact  is  primarily  on  two-year-old  fish 
in  the  recreational  fishery.  This  run  was 
considered  by  NMFS  for  listing  as 
threatened  or  endangered  under  the 
Endangered  Species  Act,  16  U.S.C.  1531 
et  seq.,  in  1987.  At  Uiat  time.  NMFS 
determined  that  its  proposed  listing  as 
endangered  or  threatened  was  not 
warranted  because  State  and  Federal 
fishery  management  agencies  were 
addressing  the  habitat  problems  that 
contributed  to  its  decline  (52  FR  6041, 
February  27, 1987). 

Klamath  River  fall  chinook  salmon  is 
the  primary  management  concern  in  the 
area  from  Oxford  Reef  Red  Buoy  off 
southern  Oregon  to  Horse  Mountain  off 
northern  California,  the  so-called 
"Klamath  River  management  zone."  The 
estimated  total  ocean  population  of 
Klamath  River  fall  chinook  in  1988  is 
334,500  fish,  considerably  lower  than  the 
1987  postseason  abundance  estimate  of 
615,600  fish.  Ocean  escapement  to  the 
KlamaUi  River  in  1987  totaled  199,000 
adidt  fish,  over  twice  the  frameworic 
FMP  ocean  escapement  goal  of  82.700 
adult  fall  chinook.  The  projected  ocean 
escapement  to  the  Klamath  River  in  1988 
is  about  132,000  fish. 

Oregon  coastal  chinook  stocks  are 
expected  to  be  above  average  in 
abundance  in  1988.  The  south-migrating 
and  localized  components  of  these 
stocks  are  important  contributors  to 
ocean  fisheries  off  Oregon  and  northern 
California,  while  the  north-migrating 
component  primarily  contributes  to 
ocean  fisheries  off  British  Columbia  and 
Alaska.  It  is  expected  that  the  aggregate 
Oregon  coastal  chinook  escapement 
goal  of  150,000  to  200,000  naturally 
spawning  adults  will  continue  to  be  met 
or  exceeded. 

Estimates  of  Columbia  River  chinook 
abundance  vary  by  stock  as  follows: 

(1)  Numbers  of  upriver  spring  chinook 
predicted  to  return  to  the  river  in  1988 
(75,200  fish)  are  below  die  1987  rehun 
(99.800  fish),  but  nearly  33  percent 


greater  than  the  1979-84  average  (56.600 
fish).  The  1988  stock  status  is  extremely 
depressed,  and  ocean  escapement  will 
be  substantially  below  the  goal  of 
100,000  to  12a000  adults  counted  at 
Bonneville  Dam.  Upriver  spring  chinook 
are  affected  only  slighUy  by  ocean 
harvests  off  Washington  and  Oregon. 

(2)  The  expectation  for  ocean 
escapement  of  upper  Columbia  River 
summer  chinook  salmon  in  1988  is  about 
33.000  fish,  the  same  as  in  1987.  In-river 
abundance  of  upper  Columbia  River 
summer  chinook,  which  are  primarily  of 
natural  spawning  origin,  steadily 
declined  over  the  period  1979-1983. 
Although  the  1987  in-river  run  size  was 
the  largest  since  1978,  the  stock's  status 
remains  extremely  depressed,  with 
ocean  escapement  levels  being  about  59 
percent  below  the  goal  of  80,000  to 
90,000  adults  counted  at  Bonneville 
Dam. 

(3)  Lower  river  spring  chinook 
(Willamette)  returns  are  expected  to  be 
better  tiian  in  1987  (1988: 97,000  fish; 
1987: 93.800  fish). 

(4)  The  upriver  bright  fall  chinook  run 
is  in  excellent  condition,  with  about 
446,500  fish  forecasted  to  return  to  the 
river.  The  in-river  return  of  this  stodn  in 
1987, 421.000  fish,  also  was  excellent, 
the  largest  since  1971.  The  escapement 
goal  for  upriver  bright  chinook  is  40,000 
fish  above  McNary  Dam. 

(5)  Spring  Creek  hatchery  fall  chinook 
abundance  continues  to  be  a  concern. 
The  projection  for  a  return  to  the 
Columbia  River  of  only  5,900  Sp/ing 
Creek  hatchery  fall  chinook  in  1988  is  a 
record  low. 

(6)  Lower  river  hatchery  fall  chinook 
stocks  are  healthy,  with  ocean 
escapement  forecasted  at  248,500  adults, 
more  than  twice  the  average  level  for 
die  1981-1985  period  (107.700  fish).  Over 
42.000  lower  river  wild  fall  chinook  are 
predicted  to  return  to  the  river  in  1988. 
compared  with  37,000  fish  in  1987. 

Washington  coastal  and  Puget  Sound 
chinook  generally  migrate  to  ^e  far 
north  and  are  affected  insignificandy  be 
ocean  harvests  south  of  the  U.S.-Canada 
border. 

Coho  Sahnon  Stocks 

The  Oregon  Production  Index  (OPI)  is 
an  annual  index  of  coho  abundance 
bom  Leadbetter.  Point.  Washington, 
south  through  California.  Oregon  coastal 
and  Columbia  River  coho  stocks  are  the 
primary  components  of  the  OPI.  In  1988. 
the  Council  approved  methodologies  for 
predicting  On  area  coho  salmon  stock 
abundance  which  partitioned  coho 
stocks  into  three  groups:  private 
hatchery,  public  hatchery,  and  Oregon 
coastal  natural.  Prediction 


methodologies  for  each  group  are 
described  below: 

Private  Hatchery.  Private  hatchery 
coho  adults  were  predicted  by 
multiplying  the  number  of  smolts 
released  in  1987  by  the  estimated 
survival  rate  of  these  smolts.  Smolts 
were  grouped  by  stock  type  based  on 
expected  differences  in  ocean  catch 
distribution  and  contribution  to  the 
fishery.  Survival  estimates  were  scaled 
from  the  previous  year  survival  rate 
based  on  (1)  the  ratio  of  change  in  OPI 
public  hatchery  jack  returns  adjusted  for 
smolt  releases,  and  (2)  the  ratio  of 
change  in  ocean  upwelling  during  the 
period  smolts  were  released. 

Public  Hatchery.  The  OPI  area  public 
hatchery  stocks  include  fish  from  all 
public  hatcheries  on  the  Columbia  River, 
the  Oregon  coast,  and  the  Klamath 
River.  Data  years  used  were  adult  years 
1971  to  1067,  except  for  1983.  Adult 
abundance  was  predicted  in  a  multiple 
linear  regression  with  three  independent 
variables:  (1)  Previous  year  jack  counts 
in  th  Columbia  River,  corrected  for 
overestimates  due  to  small  adults  in 
recent  years.  (2)  previous  year  jack 
counts  from  the  Oregon  coast  and  the 
Klamath  River,  again  corrected  for  small 
adults,  and  (3)  previous  year  Columbia 
River  jack  counts  times  the  proportion  of 
smolts  released  in  the  Columbia  River, 
which  were  released  after  May  19. 

This  adjusts  for  the  reduced 
maturation  rate  and  increased  survival 
rate  observed  for  these  smolt  releases. 

Oregon  Coastal  Natural  (OCN)  Coho 
Salmon.  Predicted  OCN  stocks  comprise 
lake  and  river  stocks.  Lake  stocks  (less 
than  five  percent  of  the  total  OCN)  were 
predicted  as  the  average  of  the 
preceding  three  years.  River  stocks  are 
predicted  based  on  a  Ricker  spawner- 
recruit  relationship  plus  a  survival 
factor.  The  survival  factor  is  the  ratio  of 
public  hatchery  Jacks  to  smolts  in  the 
previous  year. 

The  methodologies  to  estimate  OPI 
abundance,  including  the  abundance  of 
OCN  coho.  were  reviewed  by  the 
Cotmcil's  Scientific  and  Statistical 
Committee,  and  were  determined  by  the 
Council  to  be  based  on  the  best 
scientific  information  and  methodology 
available  in  accordance  with  the 
seventh  amendment  to  the  FMP  (52  FR 
4146.  February  la  1987). 

The  preseason  estimate  of  OPI 
abundance  in  1988  is  2.373,800  coho 
salmon,  nearly  188  percent  of  the 
postseason  estimate  of  OPI  abundance 
in  1987  (1.280.000  coho  salmon). 

The  1988  estimate  includes  480,300 
OCN  coho  salmon,  a  slight  increase  over 
the  1987  predicted  abundance  level 
(476.000).  In  1987.  the  FMP  was  amended 
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to,  among  other  things,  provide  a 
formula  for  annual  alteratioD  of  the 
escapement  goal  for  ONC  coho  salmon 
bascHJ  on  stock  abundance  (52  FS  4146). 
Based  on  the  new  formula,  the  annual 
escapment  goal  in  1987  and  19B8  n 
200,000  OCN  coho  salmon.  The  goal  was 
not  achieved  in  1987,  but  it  is 
anticipated  that  it  will  be  achieved  in 
198& 

Ocean  escapement  is  ocpedted  to  be 
below  framework  FMP  estjyemeiU 
ranges  or  goals  for  several  Washington 
coastal  and  Paget  Sound  natwal  coho 
stocks  in  19B8.  lliese  include  lartaral 
coho  stocks  from  the  Queets  Mner, 
Grays  Harbor,  and  Hood  Canal.  Several 
other  Washington  coastal  and  Puget 
Sound  natural  coho  stodc8,<udi  as 
those  returning  to  the  Hoh  River,  will 
not  meet  spawning  escapement  goals 
after  inside  fisheries  take  place.  These 
stodcs  have  been  severely  nqpaoled  by 
Canadian  coho  catches  oR^mwiA 
coast  of  Vancouver  island,  w4ucfa  have 
increased  greatly  in  recent  years. 
Federal,  State,  and  trfbal  managers 
negotiated  reviaed  1986  escapement 
goals  for  ftese  stocks  based  on  the 
predicted  very  low  stock  afamdance  and 
socio-economic  concens  of  tnattjf- 
Indian  and  non-Indian  fi^huieuL 

Pink  Salmon  Stocks 

Major  pink  salmon  runs  retnn  to  the 
Eraser  River  and  Paget  Sound  only  in 
odd-numbered  years.  Consequently, 
pink  salmon  runs  are  not  of  management 
concern  in  1986. 


Emergency  Actions 

Facing  critical  resource  conserration 
and  socioeconomic  problems  in  coastal 
salmon  nsharies  and  communities,  the 
Council  recommended,  at  its  April 
meeting,  1988  annual  management  j 
measures,  some  of  which  reqmre     ' 
deviation  from  the  £ramewaik  FVS*  and 
its  implementing  regulations.  Hie 
CouncU  determined  these  deviations  to 
be  necessary  to  address  these  identified 
problems  this  season  and  therefore 
requested  that  the  Secretary  ia^dement 
the  1988  management  measures  flwough 
the  emergency  authority  of  sectioa 
305(e)  of  the  Magnuson  Act  The 
Council's  request  for  emergency  daanges 
to  die  FMP  is  based  upon  Qie  fallowing: 

(1)  The  ISas  annual  management , 
measures,  including  the  emergency  I 
changes,  represent  several  conqtlicated 
and  negotiated  compromises  among 
numerous  user  groups.  The  compromises 
are  intended  to  protect  to  the  extent 
possible,  the  weakest  salmon  ima»,  to 
provide  the  greatest  opportunity  for 
users  to  harvest  the  more  abundant 
stocks,  and  to  alleviate  depressed 
economic  conditions  in  the  salmon 


fishing  industry  and  its  dependent 
coamiunities; 

t2)  There  was  insuSicient  time  to 
amend  the  FMP  through  the  loimal 
Magnuson  Act  proceduie  between 
February,  when  biological  data  on  (he 
abundance  of  ooastal  salauHi  runs 
became  available  to  the  Coundl,  and 
the  first  of  May,  when  the  major 
commercial  fishing  seasons  begin; 

(3)  Given  the  veiy  low  levelanf 
alljDwable  coho  harvest  in  lQi8  norih  of 
Cape  Faloon  and  the  depressed 
econoDiic  conditions  of  coastal 
communities,  it  is  imperative  that  (he 
1988  managenant  measures  sJlcrw 
managers  to  make  preseason  and 
inseason  adjustments  to  ensure  that  all 
available  coho  and  chinook  quotas  are 
harvested  and  fiiat  the  season  not  end 
with  unused  quotas  as  has  occurred  in 
recent  years: 

(4)  Unless  amended  by  this  emergency 
rule,  the  current  provisions  of  the 
framework  FMP  would  deny  southern 
Oregon  ooounercial  fisbemen  an 
equitable  opportunity  to  harvest  coho 
salmon:  and 

(5)  The  emergency  action  to  change  . 
the  Klamath  River  bll  chinook 
escapement  goal  will  HnofMin'*'^''**!  as 
much  as  possible,  the  reoest  agreement 
among  users  of  Klamath  River  iaH  run 
chinook.  which  was  signed  by  members 
of  the  Klamath  Fishery  Management ' 
CounciL  Tke  agreement  provides  for  a 
sharing  of  harvests  between  ocean  and 
inside  fisheries,  and  adequate 
escapement  of  chinook  for  spawning. 

The  specific  chaages  ta  the  framework 
FMP  and  regulations  requiring 
implemeatation  through  use  of  the 
emergency  authority  of  the  Magnuson 
Act  are  described  below: 

/.  Aliocatnm  of  Coho  and  Chmook 
Salmon  NorA  of  Cape  Falcon,  Oregon 

Based  upon  a  request  by  the  Coundl, 
NOAA  Issued  a  pvoposed  rale  (S3  FR 
8234.  March  14, 1988]  to  alter  the 
schedule  in  the  FMP  in  1988  for 
aUoca&^  coho  and  chimxdc  salmon 
between  non-faidian  ocean  fisheries 
north  of  Cape  Falcon,  Oregon.  The 
Council's  request  was  denied  by  the 
Secretary  of  Commerce  on  March  29, 
198&  Notification  of  withdrawal  of  that 
proposed  rule  will  be  issued  by  NOAA. 
Among  the  reasons  stated  by  NOAA  for 
denying  the  rule  was  that,  based  upon 
the  Council's  economic  analysis,  it 
appeared  Uiat  ecoaomic  losses  would 
have  occurred  during  1988.  Hie  negative 
ecoaomic  returns  would  have  resisted 
from  the  proposed  allocation  schedule 
and  the  predicted  extremely  low 
abundance  of  cdho  and  chinook  salmon 
in  the  area. 


When  the  total  allowable  ocean 
harvest  of  coho  salmon  (100.000  fish) 
North  of  Cape  Faken  was  adopted  by 
the  Geoncfl  a(  Ms  AprH  5-8  nieeteg,  it 
became  evident  flnl  fte  qoanfity  (rf 
coho  (34,000  fieh]  aflocated  to  the 
comraerctd  firiieiy  mder  the  Xrameworic 
IMP  was  too  aoHll  to  be  fidly  harvested 
withoid  teaving  aoae  «f  tfie  coho  quota 
uncau^it  Tims,  the  Council  adopted  an 
agreement  reached  between  commercial 
and  recreatioBsd  representatives  to 
trade  the  S4,flB0  cuuuueitiri  coho  on  a 
4M  basia  for  6,500  recreational  chinook. 
In  adifition,  Ae  CooncB  adopted  a 
provision  to  rerilecate  any  unharvested 
commercial  diinocdc  to  the  recreational 
fishery  at  flie  end  of  fhe  season.  Both 
groups  perceived  benefits  fron  the  swap 
that  wfould  maximize  the  value  of  both 
fisheries  for  1988.  However,  the 
proposed  species  substrtotian  represents 
34  percent  of  tiie  total  coho  allocations 
whereas  the  framework  FKD>  Hmits  stich 
swaps  only  to  25  percent  of  die 
allocation. 

The  deviations  from  the  framework 
regulations  north  of  Cape  Falcon  will 
allow  commercial  fishermen  a  larger 
share  of  ciiinook  salmon,  which  is  the 
more  commerciafly  valuable  spedes.  In 
exchange,  the  increased  share  of  coho 
sahnon  and  any  reallocated  chinook  not 
harvested  during  fine  commerdal  season 
will  extend  flie  recreational  season.  The 
net  economic  benefit  of  theae  deviations 
from  the  framework  regulations  is 
estimated  to  be  fi*om  $^,000  to 
$428,000. 

2.  QoBOKtciaJ  Coho  FS^iery  North  of 
Oregam-Caiifo'Bio  Border  ia  Jane 

Canent  framework  regidaticuis 
prohSbit  commerdal  fisldng  for  coho 
salmon  oortfa  Of  die  Callfbmia-Oregon 
border  prior  to  I^y  1.  However,  the 
Coundl  adopted  an  aH-spedes 
commerdal  season  beginning  June  5  in 
the  Klamath  River  management  zone 
(KMZ]  which  includes  the  Southern 
Oregon  Coast  south  of  Humbug 
Mountain.  Hiis  season  was  designed  to 
harvest  the  allowable  ocean  catch  of 
Klamath  River  fall  chinoolc  and  other 
chinook  stocks  in  the  KMZ.  Because  it  is 
expected  that  the  chinook  quota  in  the 
zone  will  be  taken  by  the  end  of  Jane, 
the  fishery  is  schedided  to  be  dosed  for 
the  first  two  weeks  of  July  to  bmit  any 
further  impacts  on  Klamath  River  Fall 
chinook.  After  mid-July  most  coho  have 
left  the  southern  Oregon  area  and  are  no 
longer  available.  Thus,  the  only 
opportunity  for  southern  Oregon 
fishermen  to  harvest  coho  salmon  is 
diuing  (he  June  aH-spedes  fishery. 

A  deviation  from  the  framework 
regulations  to  implement  a  June  all- 


spedes  fisheiy  in  the  Zone,  both  north 
and  south  of  the  state  boundary,  will 
provide  an  opportunity  for  southern 
Oregon  fishermen  to  harvest  a  fair  share 
of  the  available  coho  salmon.  The 
.  consistent  all-spedes  opening 
throughout  the  Zone  also  will  help  to 
prevent  an  effort  shift  to  Cahfomia  in 
June. 

3.  Klamath  River  Fall  Chinook 
Escapement 

The  framewoik  escapement  goal  for 
Klamath  River  fall  chinook  is  to  achieve 
an  average  annual  ocean  escapement  of 
-82.700  dunook  to  the  mouth  of  the 
Klamath  River  during  the  1987-1990 
stock  rebuilding  period  established 
under  the  framework  FMP.  In  1967,  the 
first  year  of  the  1987-1990  four-year 
period.  199.000  adult  fall  chinook 
entered  the  river.  An  average  of  only 
43.900  adult  fish  would  be  needed  in  the 
next  three  years  of  this  period  to 
average  82,700  fish  ocean  escapement 
and  thus  meet  the  frameworic  goal. 
Nevertheless,  the  1988  preseason 
package  includes  ocean  management 
measures  that  are  anticipated  to  result 
in  132,000  fall  chinook  returning  to  the 
mouth  of  the  River. 

This  deviation  from  the  framework 
FMFs  escapement  goal  is  justified 
because  (he  FMP  anticipated  that  the 
escapement  goal  would  have  to  be 
changed  as  in-river  harvest  allocations 
were  agreed  upon,  and  noted  in  the  FMP 
that  when  such  an  agreement  was 
reached,  the  escapement  goal  would  be 
modified  by  FMP  amendment 

In  late  1967,  the  Klamath  Fishery 
Management  Coundl  (Klaaiadi  Council), 
consisting  of  harvesters  and  managers 
.of  Klamath  River  chinook,  agreed  upon 
allocations  of  the  fall  chinook  run  for 
ocean  and  in-river  fisheries  and  for 
spawning  escapement  The  Klamath 
Council  was  established  under  16  U.S.C. 
460  to,  among  other  things,  provide 
recommendations  on  ocean  harvesting 
regulations  to  the  Padfic  Fishery 
Management  Council  [section 
3(b)(l)(B)(iii)].  The  1967  agreement  was 
si^ed  by  representatives  of  Federal, 
State,  and  Tribal  entities  and 
commercial  and  recreational 
representatives.  That  same  year,  the 
•Indian  people  of  the  Klamath  River  were 
allowed  to  conduct  a  commerdal  gillnet 
harvest  imder  Bureau  of  Indian  Affairs 
supervisitm  in  the  lower  river  (52  FR 
27329,  July  21, 1987)  for  the  first  year 
since  California  banned  commercial 
gilbietting  in  1933.  The  Indian  net  catch 
on  the  river  was  estimated  to  be  53,100 
chinook  salmon.  The  in-river  sport 
fishery  was  estimated  to  take  an 
additional  16,500  chinook  in  1987,  for  a 
total  in-river  harvest  of  69,600  chinook 


salmon.  An  estimated  129,300  chinook 
escaped  ocean  and  in-river  fisheries  to 
spawn  in  1887. 

If  applied  in  1988,  the  1087  agreement 
the  so-caUed  "Harvest  Sharing 
Agreeoient"  would  result  in  an  in-river 
harvest  of  67,300  chinook  (do«vn  from 
1987)  and  a  spawning  escapement  of 
85,300  adult  &11  chinook,  including  both 
hatchery  and  natural  spawners. 
Together  these  would  require  an 
escapement  fit>m  the  ocean  to  the  river 
of  approximately  153,000  chinook  in 
1988,  nearly  21,000  more  chinook  than 
are  expected  to  escape  the  ocean 
fisheries  under  these  Pacific  Council's 
recommended  reguiationsior  1988. 

On  the  other  hand,  if  the  in-river  run 
size  were  limited  to  either  the  average 
goal  in  the  Council's  framework  FMP  for 
this  period  (82,700  chinook)  or  the 
average  required  for  the  next  three 
years  of  the  period  (43,900  chinook), 
there  would  be  insuffident  chinook  left 
for  in-river  fisheries  and  spawning 
escapement.  The  likely  result  would  be 
an  extremely  low  spawning  escapement 
and  the  failure  to  meet  even  the 
hatchery  goals. 

When  developing  the  framework  FMP 
escapement  goal  for  Klamath  chinook. 
the  Council  realized  that  the  escapement 
averages  contained  in  its  framework 
FMP  might  have  to  be  modified  upward 
to  reflect  agreements  on  in-river  harvest 
sharing  and  spawning.  However,  at  its 
April  meeting,  the  Pacific  Coundl 
considered  that  ocean  troll  fishing  off 
California  and  Oregon  would  have  to 
suffer  too  great  an  economic  loss  to 
achieve  the  153,000  chinook  escapement 
figure  of  the  Klamath  Council  for  1988. 
Consequently,  to  ease  the  1986  economic 
impacts  on  the  ocean  fisheries  and 
coastal  communities,  the  Padfic  Coundl 
adopted  a  fishing  regime  that  will  result 
in  an  ocean  escapement  of  132,000 
Klamath  River  fall  run  chinook. 
some  21,000  fewer  fish  than  the  153,000 
recommended  by  the  Klamath  Council. 
Ocean  quotas  for  1988  are  based  on  this 
compromise.  These  recommendations 
will  provide  increased  economic  return 
to  the  ocean  fishery  above  what  it 
would  have  experienced  had  the 
Klamath. Coundl's  escapement 
recommendation  been  followed.  At  the 
same  time,  the  recommendations  of  the 
Klamath  Council  for  in-river  harvests 
and  threshold  spawning  escapements 
can  come  close  to  being  realized. 

The  Council  has  begun  the  process  of 
amending  its  framework  FMP  to  address 
the  Klamath  River  Council's  fait  chinook 
escapement  goal.  Other  aspects  of  that 
FMP  amendment  have  delayed  its 
implementation  until  at  least  1989. 


For  these  reasons,  the  Council 
adopted  1988  ocean  management 
measures,  which  are  expected  to 
provide  132,000  Klamath  River  fall 
chinook  to  the  mouth  of  the  river. 

4.  Definition  of  "Land  or  Landing" 

The  definition  of  "land  or  landing"  in 
the  framework  regulations  is  as  follows: 

Land  or  landing  means  to  begin  oflloading 
fish,  to  arrive  in  port  with  the  intention  of 
offloading  fish,  or  to  cause  fish  to  be 
offloaded. 

The  Council  was  told  by  its 
enforcement  consultants  that  the  current 
definition  is^onfusing.  and  it  is  difficult 
to  determine  when  a  fishermen  intends 
to  offload.  The  revised  definition  which 
follows  is  intended  to  eliminate  this 
confusion,  and  to  bring  the  salmon 
regulations  into  conformity  with  the 
definition  of  "landing"  regulations 
implementing  other  Council 
management  plans. 

Land  or  landing  meaiu  to  begin  transfer  of 
fish  from  a  fishing  vessel.  Once  transfer 
begins,  all  fish  aboard  the  vessel  are 
considered  part  of  the  landing. 

Management  Measures  for  1988 

The  following  tables  and  text  are  the 
management  measures  recommended  by 
the  Council  for  1988.  Specific  measures 
vary  by  fishery  and  area.  Together  they 
establish  fishing  areas,  seasons,  quotas, 
legal  gear,  recreational  fishing  days  and 
catch  limits,  possession  and  landing 
restrictions,  and  minimum  lengths  for 
salmon  taken  in  the  exdusive  economic 
zone  (3-200  nautical  miles)  off 
Washington,  Oregon,  and  CaUfomia. 
The  Secretary  concurs  with  these 
recommendations  and  finds  them 
responsive  to  the  goals  of  the  FMP,  the 
requirements  of  the  resource,  and  the 
socio-economic  conditions  effected  by 
ocean  fisheries.  The  recommendations 
are  consistent  with  the  requirements  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act  and  other  applicable 
law  including  United  States  obligations 
to  Indian  tribes  with  treaty-secured 
fishing  rights. 

The  Northwest  Regional  Director  will 
monitor  salmon  catches  in  the  territorial 
sea  (0-3  miles)  seaward  of  Washington, 
Oregon,  and  California.  If  the  Regional 
Director  determines  that  salmon  catches 
have  occurred  in  the  territorial  sea  or  a 
portion  thereof,  which  were  not 
accounted  for  when  the  Federal  quotas 
and  seasons  were  established  and 
which  may  cause  the  Federal  quotas  or 
the  anticipated  catch  during  the  Federal 
seasons  to  be  exceeded,  he  may  reduce 
the  Federal  quotas  or  shorten  the 
Federal  seasons  accordingly  by 
publishing  a  Federal  Register  notice 
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pursuant  to  661.21(b)  and  Appendix 
III3.  of  the  framework  regulations. 

The  following  management  measures 
are  adopted  for  1988  under  Part  661. 

Table  1.  Commercial  management 
measures  for  the  1988  ocean  salmon 
fishery: 

U.S.-Canada  Border  to  Cape  Falcon 

1.  Minimum  length  restrictions  for 
salmon  in  this  area  are  as  follows: 


Total  length 

HeadOff 

Chinook...- 

28.0  inches 

21^.5  inches. 

12.0  inches. 

Coho 

16.0  inches. 

Chinook  salmon  less  than  28  inches 
(21.5  inches  head-off]  may  not  be  landed 
north  of  Cape  Falcon,  except  that 
chinook  salmon  not  less  than  26  inches 
(19.5  inches  head-off)  taken  south  of 
Cape  Falcon  may  be  landed  north  of 
Cape  Falcon  at  times  when  the  season  is 


closed  north  of  Cape  Falcon  and  open 
south  of  Cape  Falcon. 

2.  Single  point,  single  shank  barbless 
hooks  are  required. 

3.  The  non-Indian  ocean  fisheries 
north  of  Cape  Falcon  (recreational  and 
troll]  will  be  managed  not  to  exceed 
either  (a)  an  overall  103,500  chinook 
quota,  or  (b)  impact  on  critical 
Washington,  coastal  and  Puget  Sound 
natural  coho  stocks  equivalent  to  the 
overall  preseason  coho  quota  of  100,000 
fish. 

4.  Conservation  Zone  1,  which  is  the 
ocean  area  surrounding  the  Columbia 
River  mouth  bounded  by  a  line 
extending  for  6  nautical  miles  due  west 
from  North  Head  along  46'18'00'  N. 
latitude  to  124*1318'  W.  longitude,  then 
southerly  along  a  line  of  167*  True  to 
46*11'06"  N.  latitude  and  124*11'00'  W. 
longitude  (Columbia  River  Buoy),  then 
northeast  along  Red  Buoy  Line  to  the  tip 
of  the  south  jetty,  is  closed. 

5.  Two  commercial  all-except-coho 
seasons  have  been  set  for  the  area  north 


of  Cape  Falcon.  The  first  season,  which 
begins  May  1.  has  a  55,300  chinook 
quota.  The  second  season,  which  begins 
Jime  1,  has  an  18,400  chinook  quota.  Any 
over-  or  under-harvest  during  the  May 
season  will  be  deducted  from  or  added 
to  the  June  quota  as  necessary  to 
achieve  the  overall  73,700  chinook 
quota.  If,  following  the  closure  of  the 
June  season,  it  is  discovered  that  the 
actual  catch  was  overestimated  and  the 
season  was  closed  prematiu^ly,  the 
fishery  will  be  reopened  if  the  shortfall 
is  sufficient  to  allow  at  least  one  full 
day's  fishing  (24  hours)  in  the  entire  area 
north  of  Cape  Falcon,  based  on  the  best 
information  available  concerning 
expected  catch  and  effort  and  if  the 
unused  portion  of  the  quota  can  be 
taken  before  June  15.  Any  chinook 
remaining  unharvested  at  the  end  of  the 
commercial  season  will  be  reallocated 
to  the  recreational  chinook  quota  north 
of  Cape  Falcon. 


Subarea  and  season 

Salmon  species 

CXiota  (thousands) 

Chirxxik 

Coho 

Sut)area  restrictions  and  exceptions 

U.S.-CANADA  BOnoeR  to  CAPE  FALCON: 
May  1  thru  earlier  of  May  31  or  chinook 

AH  except  coho 

55.3 

18.4...„ 



isctoaed. 
Conservation  Zone  1  (Cohjmbia  River  mouth) 

iSCkMWt. 

quota 
June  1  thru  earlier  ol  June  15  or  chinnnk 
quota 

All  except  coho _. 

Cape  Falcon  to  Orford  Reef  Red  Buoy 

1.  Consistent  with  Council 
management  objectives,  the  State  of 
Oregon  may  establish  some  additional 
late  season,  all-except-coho  fisheries  in 
state  waters. 

2.  Minimum  length  restrictions  for 
salmon  in  this  area  are  as  follows: 


Total  length 

Head^ 

Chinook „... 

26.0  inches 

19.5  inches. 

Coho 

16.0  inches. 

120inches. 

Chinook  sahnon  less  than  28  inches 
(21.5  inches  head-off)  may  not  be  landed 
north  of  Cape  Falcon,  except  that 
chinook  salmon  not  less  than  26  inches 
(19.5  inches  head-off)  and  taken  south  of 
Cape  Falcon  may  be  landed  north  of 
Cape  Falcon  at  times  when  the  season  is 
closed  north  of  Cape  Falcon  and  open 
south  of  Cape  Falcon. 


3.  Single  point,  single  shank  barbless 
hooks  are  required. 

4.  During  all  closures  of  three  days  or 
less  duration,  except  for  the  12-hour 
period  following  closure,  no  vessel  can 
be  underway  at  sea  inside  a  closed  area 
with  salmon  on  board  unless  there  has 
been  a  notification  to  an 
acknowledgement  from  the  U.S.  Coast 
Guard  through  the  nearest  Coast  Guard 
station.  In  those  areas  closed  to  salmon 
for  three  days  or  less,  it  is  unlawful  for  a 
vessel,  which  has  been  issued  an  ocean 
salmon  permit  by  any  State,  to  have  troll 
gear  in  the  water. 

5.  The  commercial  fishery  from  Cape 
Falcon  to  the  U.S.-Mexico  border  will  be 
managed  not  to  exceed  an  impact 
(hooking  mortality  and  landings) 
limitation  of  684,700  coho  salmon.  There 
is  an  impact  limitation  of  153,900  coho 
salmon  from  Florence  South  Jetty  to 
Orford  Reef  Red  Buoy. 


6.  On  or  about  August  1,  the  Council's 
Salmon  Technical  Team  (STT)  will 
estimate  the  number  of  coho  salmon 
needed  to  complete  the  recreational 
seasons  south  of  Cape  Falcon.  Any  coho 
salmon  allocated  to  the  recreational 
fishery,  which  are  not  needed  to 
complete  the  recreational  seasons,  will 
be  reallocated  to  the  commercial  fishery. 

7.  When  the  STT  estimates  that  85 
percent  of  the  coho  quota  for  the  area 
south  of  Cape  Falcon  has  been  reached, 
the  area  fom  Cape  Falcon  to  Horse 
Mountain  will  close  to  all  ocean 
commercial  salmon  fishing  for  three 
days  to  assess  landings  and  project  the 
remaining  all-species  fishing  period. 
During  this  closure,  all  vessels  must 
arrive  in  port  with  intent  to  land  their 
fish  within  12  hours  of  the  closure.  If  the 
STT  determines  that  additional  coho 
may  be  harvested  the  season  will  be 
reopened  in  accordance  with  framework 
inseason  management  proceduu^s. 


Subarea  and  season 


CAPE    FALCON   to   ORFORD   REEF    RED 
BUOY: 
May  1  thru  June  30 


Salmon  species 


AN  except  coho . 


Quota  (thousands) 


Chinook 


Coho 


Subarea  restrictions  and  exceptions 


Subarea  and  season 

Salmon  species 

Quota  (thousands) 

Subtfw  rastiictione  and  axcQptions 

CNnook 

Coho 

CAPE  FALOON  to  CASCADE  HEAD: 

Al _     ..     .. 

Nnm 

See  #5  above _ 

quota. 

only,  between  July  1-13  cannot  be  lanrlml 
between  Cascade  Head  and  Cape  Arago 
unless  the  load  meets  ttie  possession  and 
landmg  ratios  requved  m  that  area 

Earlier  of  coho  quota  or  Septemtier  1 

All  except  coho 

None— 

None. 

thru  October  31. 

CASCADE  HEAD  to  CAPE  ARAGO: 

July  1  thru  earlter  of  July  13  or  coho 

AN J 

Noiw 

See  #Satx>ve 

From  July  1  thnj  July  15,  at  least  1  chinook 
must  be  possessed  or  landed  for  each  2 

quota 

\ 

coho  possessed  or  landed,  except  there 

may  be  a  single  daily  possession  and  land- 

ing per  vessel  of  2  coho  without  the  ratio 

requirement.  Mixed  loads  of  chirxx>K  and 

coho  Of  coho-only  loads  must  be  delivered 

in  the  sub-area.  Chinook  must  be  delivered 
with  the  coho.  There  are  no  restrictions  on 

• 

the  place  of  detivery  of  chinook-only  loads. 

Ctiinook  salmon  possessed  or  landed  in 

\ 

tttis  marMgement  area  may  not  be  returned 
Of  transferred  to  any  vessels  except  ves- 
sels licensed  to  buy  salmon  Fi&h  taken 
during  the  season  beginning  July  1  may  be 
landed  after  the  season  closes  provided 
that  possession,  landing,  and  delivery  re- 
quirements stated  above  are  met.  There  is 
no  ratio  requirement  in  the  fishery  begin- 
ning July  16. 

July  14  thru  July  July  15 

Ctosad 

Closed 

July  16  thru  earlier  of  August  31  or  coho 
quota. 

All 

None 

See  #5  above 

Earlier  of  coho  quota  or  September  1 

All  except  coho 

None 

thai  October  31. 

CAPE    ARAGO    to    ORFORD    REEF    RED 

BUOY: 

July  1  ttwu  July  15 

Ctosed 

Ctosed 

Ctosed            

July  16  thru  earlier  of  August  31  or  coho 

All 

None 

See  #5  above 

Nona. 

quota 

Coho  quota  thru  August  31 

All  except  coho 

None 

None. 

September  1  ttmj  September  IS- 

Closed 

Ctosed 

Ck>8ed. 

All  except  coho 

None 

None 

Qrford  Reef  Red  Buoy  to  Horse 
Mountain 

1.  Consistent  with  Conndl 
management  objectives,  the  State  of 
Oregon  may  establish  some  additional 
late  season.  aD-exoept-coho  fisheries  in 
state  waters. 

2.  Minimum  length  restrictions  for 
salmon  in  this  area  are  as  follows: 


Total  length 

Head-off 

Chinook 

26.0  inches 

22.0  inches 

19  5  inches 

Coho 

165  inches 

3.  Single  point,  single  shank  barbless 
hooks  are  required. 

4.  Off  California,  no  more  than  6  lines 
per  boat  are  allowed. 

5.  During  all  closures  of  three  days  or 
less  duration,  except  for  the  12-hour 
period  following  closiu'e,  no  vessel  can 
be  underway  at  sea  inside  a  closed  area 
with  salmon  on  board  unless  there  has 
been  a  notification  to  and 
acknowledgement  from  the  U.S.  Coast 
Guard  through  the  nearest  Coast  Guard 
station.  In  those  areas  closed  to  salmon 


for  three  days  or  less,  it  is  unlawful  for  a 
vessel  which  has  been  issued  an  ocean 
sabnon  pennit  by  any  state  to  have  troll 
gear  in  the  water. 

6.  The  commercial  fishery  in  the  area 
from  Cape  Falcon  to  the  U.S.-Mexico 
border  will  be  managed  not  to  exceed 
an  impact  (hooking  mortality  and 
landings)  limitation  of  684,700  coho 
salmon.  There  is  an  impact  limitation  of 
100,000  coho  salmon  in  the  conmiercial 
fishery  from  Himibug  Mountain  south  to 
the  U.S.-Me^co  border.  If  the  coho 
impact  is  projectd  to  be  less  than  100,000 
fish  for  the  area  south  of  Himibug 
Moiuitain,  the  remainder  may  be 
transferred  to  the  commercial  fishery 
north  of  Orford  Reef  Red  Buoy  on  or 
about  August  1. 

7.  On  or  about  August  1,  the  STT  will 
estimate  the  number  of  coho  salmon 
needed  to  complete  the  recreational 
seasons  south  of  Cape  Falcon.  Any  coho 
salmon  allocated  to  the  recreational 
fishery,  which  are  not  needed  to 
complete  the  recreational  seasons,  will 
be  reallocated  to  the  commercial  fishery. 


8.  When  the  STT  estimates  that  85 
percent  of  the  coho  quota  for  the  area 
south  of  Cape  Falcon  has  been  reached, 
the  area  from  the  Cape  Falcon  to  Horse 
Mountain  will  close  to  all  ocean 
commercial  salmon  fishing  for  three 
days  to  assess  landings  and  project  the 
remaining  all-species  fishing  period. 
Diu-ing  this  closure,  all  vessels  must 
arrive  in  port  with  intent  to  land  their 
fish  within  12  hours  of  closure.  If  the 
STT  determines  that  additional  coho 
remain  in  the  quota  to  be  caught  the 
season  will  be  reopened  in  accordance 
with  framework  inseason  management 
procedures. 

-  9.  The  commercial  fishery  in  this  area 
will  be  managed  not  to  exceed  a  63,000 
chinook  quota  through  August  31, 1988, 
except  as  provided  below.  On  or  about 
July  27,  the  STT  will  estimate  the 
number  of  chinook  salmon  needed  to 
complete  the  recreational  season  in  this 
area.  Any  remainder  in  the  recreational 
catch  of  Klamath  River  fall  chinook  and 
other  stocks  will  be  reallocated  to  the 
commercial  quota  for  the  area  between 
Humbug  Mountain  and  Punta  Gorda. 
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The  number  of  chinook  available  for 
reallocation  will  be  based  on  the 
contribution  rate  percentage  in  the 
STTs  Klamath  River  ocean  harvest 
model  as  presented  to  the  Coimcil  on 
April  7, 1988,  and  will  not  exceed  a  total 
landing  of  ages  3  and  4  Klamath  River 


fall  chinook  in  the  area  and  in  both 
fisheries  through  August  31  of  27,250 
fish. 

10.  Conservation  Zone  2  is  the  ocean 
area  surrounding  the  Klamath  River 
mouth  bounded  on  the  north  by 
41*38'48"  N.  latitude  (approximately  6 


nautical  miles  north  of  the  Klamath 
River  mouth),  on  the  west  by  124°23'00" 
W.  longitude  (approximately  12  nautical 
miles  of  shore),  and  on  the  south  by     . 
41*26'4a"  N.  latitude  (approximately  6 
nautical  miles  south  of  the  Klamath 
River  mouth). 


Subarea  and  season 

SalriKXi  species 

Quota  (thousands) 

CNnook 

Cobo 

Subarea  restrictions  and  exceptions 

ORFORO  REEF  RED  BUOY  to  HUMBUG 

Closed.  

Closed    

Cloead. 

MTN. 
HUMBUG  MTN  to  PUNTA  GOROA: 

June  5  thru  earliest  of  June  28  or  cN- 

All 

AH  except  cofK> 

See  #9  above 

See  #6  above  . 

Conservation  Zorte  2  (Klamath  River  mouth) 
is  ctosed. 

Conservation  Zone  2  (Klamath  River  mouth) 

Is  ctosed. 
Conservation  Zor«e  2  (Klamath  River  mouth) 

is  closed. 
Conservation  Zor>e  2  (Klamath  River  mouth) 

is  ctosed. 

nook    or   cotx)    quota    Sunday    thru 
Wednesday  only. 
CotK>  quota  through  eartier  o(  June  28  or 
Chinook  quota. 

Earliest  of  chinoolt  quota  or  June  29  ttwu 

July  16. 
July  17  thnj  earliest  of  August  31  or 

See  #9  above 

Closed 

Ctosed. 

Ctosed. 

All „ 

All  except  coho 

See  #9  above... 

See  #9  above 

See  #6  above 

chirmok  or  coho  quota  Sunday  thru 
Wednesday  only. 
Coho  quota  to  eafter  of  chirxMk  quota 

or  August  31,  Sunday  thni  Wednesday 
only. 
SISTERS  ROCKS  to  CHETCO  POINT: 

May  1  thnj  eartier  of  May  31  or  sut>area 

AH  except  coho _... 

AH  except  coho 

7.5 

Ctosed  from  6  to  200  nautical  miles  of  shore 

ctiinook  quota. 
SISTERS  ROCKS  to  MACK  ARCH: 

Later  of  August  15  or  end  of  troU  fishery 

7.5 

Ctosed  from  6  to  200  nautical  mites  of  shore. 

from  Hurnbug  Mtn.  to  Punta  Gorda 
thru  earlier  of  August  31  or  subarea 
ctiinook  quota 
September  1  thru  eartier  September  14 

AN  except  coho 

7.5 „ 

or  Chinook  quota. 
TRINIDAD  HEAD  to  PUNTA  GORDA: 

September  1  thru  earlier  October  31  or 

AN 

15.0 

None 

Ciooed 

Chinook  quota. 
PUNTA  GORDA  to  HORSE  MOUNTAIN 

Ctosed „ 

Clofled 

The  Klamath  River  fall  chinook  portion  of 
ttie  catch  during  this  season,  as  deter- 
mined by  the  STT,  may  be  subtracted  from 
the  1989  allocation. 

Horse  Moimtain  to  U.S.-Mexico  Border 

1.  Minimum  length  restrictions  for 
salmon  in  this  area  are  as  follows: 


Total  length 

Head-off 

Chmook 

26.0  inches 

22.0  inches 

195  inches. 

Coho 

16  5  irx^lies. 

2.  Single  point,  single  shank  barbless 
hooks  are  required. 

3.  Off  California,  no  more  than  6  lines 
per  boat  are  allowed. 

4.  Diuing  all  closures  of  three  days  or 
less  duration,  except  for  the  12-hour 
period  following  closure,  no  vessel  can 
be  tuiderway  at  sea  inside  a  closed  area 
with  salmon  on  board  unless  there  has 
been  a  notification  to  and 
acknowledgement  from  the  U.S.  Coast 


Guard  through  the  nearest  Coast  Guard 
station.  In  those  areas  closed  to  salmon 
for  three  days  or  less,  it  is  unlawful  for  a 
vessel,  which  has  been  issued  an  ocean 
salmon  permit  by  any  State,  to  have  troll 
gear  in  the  water. 

5.  The  commercial  fishery  in  the  area 
from  Cape  Falcon  to  the  U.S.-Mexico 
border  will  be  managed  not  to  exceed 
an  impact  (hooking  mortality  and 
landings)  limitation  of  684,700  coho 
salmon.  There  is  an  impact  limitation  of 
100,000  coho  salmon  from  Htunbug 
Moimtain  to  the  U.S.-Mexico  border.  If 
the  coho  impact  is  projected  to  be  less 
than  100,000  fish  for  the  area  south  of 
Humbug  Mountain,  the  remainder  piay 
be  transferred  to  the  conunercial  fishery 
north  of  Orford  Reef  Red  Buoy  on  or 
about  August  1.  If  the  impact  limitation 


from  Cape  Falcon  to  the  U.S.-Mexico 
border  is  reached  before  September  30, 
the  commercial  fishery  from  Horse 
Moimtain  to  the  U.S.-Mexico  border  will 
continue  for  all-except-coho  salmon.  If 
the  impact  limitation  south  of  Humbug 
Mountain  is  reached  before  the  impact 
limitation  from  Cape  Falcon  to  the  U.S.- 
Mexico border  or  before  September  30, 
the  commercial  fishery  south  of  the 
Horse  Mountain  will  continue  for  all- 
except-coho  salmon. 

6.  On  or  about  August  1,  the  STT  will 
estimate  the  number  of  coho  salmon 
needed  to  complete  the  recreational 
seasons  south  of  Cape  Falcon.  Any  coho 
salmon  allocated  to  the  recreational 
fishery  which  are  not  needed  to 
complete  the  recreational  seasons  will 
be  reallocated  to  the  commercial  fishery. 


Subarea  and  season 

Salmon  species 

Quota  (thousands) 

Chinook 

Coho 

Subarea  restrictions  and  exceptions 

HORSE  MTN.  to  CAPE  VIZCAINa 

May  1  thru  June  4 

Ctosed 

Closed 

CloawL .. 

Subarea  and  season 

Salmon  species 

Odota  (thousands) 

• 

Chinook 

Coho 

Subarea  restnctions  and  exceptions 

CAPE  VIZCAINO  to  POINT  ARENA: 

June  1  thru  June  4 „ 

CAPE  VIZCAINO  to  U.S.-MEXICO  BOROtR: 

May  1  tt*u  May  31 ;. 

Closed 

AN  except  cotio 

Closed 

None _    

Closed. 

Norte 

HORSE  MTN.  to  POINT  ARENA.' 

June  5  thnj  July  13  Sunday  thru  Wednes- 
day only. 

July  14  thru  July  16 

July  17  thru  eartier  of  September  30  or 

AN 

Ctosed 

AN . 

AN ....„ 

AN  except  coho 

Ctosed 

None. 

See  #5  above 

Closed 

See  #5  above 

None. 
Norte 

cohoquola. 
Coho  quota  thni  September  30 

None —    

None - 

Mone « 

See  #5  above 

None. 

POINT  ARENA  to  U.S.-MEXICO  BORDER: 
June  1  thru  earlier  of  September  30  or 

Cofioquota. 
Coho  quou  thru  September  30 — 

See  #5  above 

See  #5  above 

None. 
Nona. 

Table  2.  Recreational  management 
measures  for  the  1988  ocean  salmon 
fishery: 

U.S.-Canada  Border  to  Cape  Falcon 

1.  Minimum  length  restrictions  for 
salmon  in  this  area  are  as  follows: 


Total  length 

Coho 

24.0  Inches. 
16.0  Inches. 

2.  Single  point,  single  shank  barbless 
hooks  are  required. 

3.  The  non-Indian  ocean  fisheries 
north  of  Cape  Falcon  (recreational  and 
troll)  will  be  managed  not  to  exceed 
either  (a)  an  overall  103,500  chinook 
quota,  or  (b)  impact  on  critical 
Washington  coastal  and  Puget  Sound 
natural  coho  stocks  equivalent  to  the 
overall  preseason  coho  quota  of  100,000 
fish. 


4.  The  recreational  fishery  will  be 
managed  not  to  exceed  an  overall 
chinook  quota  of  29,800  fish.  Three 
subareas  will  be  managed  during  the 
season  to  achieve  separate  subarea 
harvest  guidelines  (not  quotas).  In- 
season  management  actions  may  be 
taken  to  extend  the  fishery  in  each 
subarea  to  the  end  of  its  scheduled 
season.  Such  actions  might  include: 
closure  from  0-3  nautical  miles  of  shore; 
closure  from  3-200  nautical  miles  of 
shore;  closure  frt)m  5  to  200  nautical 
miles  of  shore;  close  bom  a  point 
extending  due  west  from  Tatoosh  Island 
for  5  miles,  then  south  to  a  point  due 
west  of  Umatilla  Reef  Buoy,  then  due 
east  to  shore;  close  &t>m  the  Red  Buoy 
Line  at  the  Columbia  River  mouth  north 
to  Klipsan  Beach;  change  species  which 
may  be  landed  to  all  except  coho 
salmon.  (For  information  concerning 
inseason  actions,  contact  the  National 
Marine  Fisheries  Service,  Northwest 


Area  Law  Enforcement  Office,  7600 
Sand  Point  Way  N.E.,  Seattle,  WA 
98115,  telephone:  206-526-6133.) 

5.  These  management  measures  are 
based  on  a  Buoy  10  fishery  (Columbia 
River  mouth  to  the  Astoria-Megler 
Bridge)  with  harvest  guidelines  of 
200,000  coho  and  50,000  chinook  salmon. 

6.  Conservation  Zone  3  is  the  ocean 
area  surrounding  the  Columbia  River 
mouth  bounded  on  the  north  by  a  line 
extending  for  200  nautical  miles  due 
west  fit>m  North  Head  along  46*18'00" 
N.  latitude,  then  southeriy  to  46*ll'0e" 
N.  latitude,  then  east  to  124*11'00"  W. 
longitude  (Columbia  River  Buoy),  then 
northeast  along  Red  Buoy  Line  to  the  tip 
of  the  South  Jetty. 

7.  Any  chinook  remaining  unharvested 
at  the  end  of  the  commercial  all-except- 
coho  fishery  north  of  Cape  Falcon  will 
be  reallocated  to  the  recreational 
chinook  quota  north  of  Cape  Falcon.     • 


Subarea  and  season 


U.S.-CANAOA  BORDER  to  QUEETS  RIVER: 
•  July  3  thni  earliest  of  Septentber  5  or 
Chinook  or  cofto  quota  Sunday  thru 
Thursday  only. 
QUEETS  RIVER  to  KUPSAN  BEACH: 

July  3  thnj  earliest  of  September  5  or 
chlTKiok  or  coho  quota  Sunday  thru 
Thursday  only. 
KUPSAN  BEACH  to  CAPE  FAUXM: 

July  It  thnj  ealiest  of  September  5  or 
cliinook  or  coho  quota  Sunday  thru 
Thursday  only. 


Salmon  species 


AN. 


AN. 


AN.. 


QuideNne  (')  or  quota  (thousands) 


Chinook 


*2.8See#4above. 


'174  See  #4  above. 


'9.2  See  #4  above.. 


Coho 


20.0.. 


SOX).. 


30.0. 


Subarea  bag  limits  and  restrictions 


2  fish,  only  1  of  wfiich  may  be  a  chinook. 
Ctosed  from  6  to  200  nautical  miles  of 


2  Ksh,  only  1  of  wMch  may  be  a  chinook. 
Ctosed  from  6  to  200  nautical  miles  of 
shore. 

2  fish,  only  1  of  wttlch  may  be  a  chinook. 
Conservation  Zone  3  (Cokimbia  River 
mouth)  is  dosed.  Ctosed  from  5  to  200 
nautical  miles  off  shore  between  fttorth 
Head  and  Klipsan  Beach,  and,  south  of  the 
Red  Buoy  Line.  Closed  from  3  to  200 
nautical  miles  of  a  shore  t>etween  tlte  Co- 
lumbia River  south  Jetty  and  Cape  Falooa 


Cape  Falcon  to  Orford  Reef  Red  Buoy 

1.  Consistent  with  management 
objectives,  the  State  of  Oregon  may 
establish  some  additional  late  season. 


all-salmon-except-coho  fisheries  in  state 
waters. 

2.  Minimum  length  restrictions  for 
salmon  in  this  area  are  as  follows: 


Chmook . 
Coho — 


Total  length 


20.0.  inches. 
16.0  Inches. 
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3.  Single  point,  single  shank  barbless 
hooks  are  required. 

4.  Overall  recreational  impact 
(hooking  mortality  and  landings)  is 
limited  to  298,400  coho  salmon  from 
Cape  Falcon  to  the  U.S.-Mexico  border. 
Any  portion  of  the  recreational  quota 
not  needed  to  complete  scheduled 
recreational  seasons  will  be  reallocated 
to  the  commercial  fishery  about  August 
1. 

5.  The  27  fathom  curve  is  defined  as 
follows:  Within  an  area  bounded  by  a 


line  from  Cape  Falcon  to  45*46'00"  N.. 
124*01'20"  W.  (approximately  1.6 
nautical  miles  west  of  Cape  Falcon)  to 
4S'04'15"  N..  124*04'0O"  W. 
(ap|»oximately  2.2  nautical  miles 
northwest  of  Cascade  Head]  to  44*40'40" 
N..  124*09*15"  W.  (approximately  3 
nautical  miles  west  of  Yaquina  Head)  to 
44'08'30"  N..  124*12'00"  W. 
(approximately  3  nautical  miles  west  of 
Heceta  Head)  to  43'40'15"  N..  12414'30" 
W.  (approximately  0.5  nautical  miles 
west  of  the  Umpqua  Whistle  Buoy)  to 


43*31'30"  N..  124'17'00"  W. 
(approximately  1.7  nautical  miles  west 
of  the  beach)  to  43*1515"  N.,  124*2800" 
W.  (approximately  3  nautical  miles  west 
of  the  beach)  to  43*01'30"  N..  124*29'06" 
W.  (approximately  2  nautical  miles  west 
of  Four  Mile  Creek)  to  4r56'00"  N., 
124*33'10"  W.  (approximately  2.4  miles 
west  of  the  mouth  of  Floras  Creek)  to 
42'50'20"  N..  124*38'30"  W. 
(approximately  3.4  nautical  miles  west 
of  Cape  Blanco)  to  Cape  Blanco. 


SatmonipaGiaa 

Quota  (ttiouaanda) 

Subaraa  b^)  Knits  and  restiicbons 

SutwrM  and  MMon 

Chinook 

Colw 

CAPE   FMCON   to  ORfOnO   REEF   RED 
BUOY: 
htoy  1  ttmi  May  27  niiMn  ttw  27  iattmn 
cwvai 

May  28  ttwu  aariiar  SofXembar  It  or 

i<W      1 

Nona. —    

I«ono 

Seai4aboM 

Saa#4alKM0 

2  taknon  o(  wty  spaoas  no  mora  than  6  hstt 

/gi        

may  ba  ratained  in  7  conaacutive  days. 
Ctoaad  outside  tha  27  fathom  cutve  ($«• 
»  5  above). 

may  ba  ratainad  in  7  conaacutiwa  days. 

Orford  Reef  Red  Buoy  to  U.S.-Mexico 
Border 

1.  Minimum  length  restrictions  for 
salmon  in  this  area  are  as 


Chax)ok.- 
Coho 


Tolsf  linQ^ 


20.0 

2ao 


2.  Single  point,  single  shank  barbless 
hooks  are  required  north  of  Point 
Conception. 

3.  Between  Orford  Reef  Red  Buoy  and 
Horse  Mountain,  there  is  a  preseason 
reservation  of  55.000  chinook  salmon  for 
the  recreational  fishery  to  complete  its 
season  through  September  11.  On  or 


about  July  27.  the  STT  will  estimate  the 
number  of  chinook  salmon  needed  to 
complete  the  recreational  season  in  this 
area.  Any  remainder  in  the  recreational 
catch  of  Klamath  River  fall  chinook  and 
other  stodis  will  be  reallocated  to  the 
commercial  quota  for  the  area  between 
Humbug  Mountain  and  Pimta  Gorda. 
The  niunber  of  chinoc^  available  for 
reallocation  will  be  based  on  the 
contribution  rate  percentage  in  the 
STTs  Klamath  River  ocean  harvest 
model  as  presented  to  the  Council  on 
April  7. 1968.  and  will  not  exceed  a  total 
landing  of  ages  3  and  4  Klamath  River 
fall  chinook  in  the  area  and  in  both 
fisheries  throu^  August  31  of  27.250 
fish. 

4.  Overall  recreational  impact 
(hooking  mortality  and  landings)  is 
limited  to  298,400  coho  salmon  from 


Cape  Falcon  to  the  U.S.-Mexico  border, 
but  the  recreational  fishery  south  of  the 
Orford  Reef  Red  Buoy  will  not  close 
when  the  quota  is  reached.  Any  portion 
of  the  recreational  quota  not  needed  to 
complete  scheduled  recreational 
seasons  will  be  reallocated  to  the 
commercial  fishery  on  or  about  August 
1. 

5.  Conservation  Zone  2  is  the  ocean 
area  surrounding  the  Klamath  River 
mouth  bounded  on  the  nortfi  by 
41*38*48'  N.  latitude  (approximately  6 
nautical  miles  north  of  the  Klamath 
River  mouth),  on  the  west  by  124*23'00' 
W.  kmptude  (approximately  12  nautical 
miles  from  shore),  and-on  the  south  by 
41*2e'48'  N.  latitude  (approximately  6 
nautical  miles  south  of  tfie  Kamath  River 
mouth). 


Subaraa  and  season 

Salmon  species 

Quota  (Ihouaands) 

Subaraa  bag  Iwits  restrictiona 

Chinook 

Coho 

ORFORD   REEF   RED   BUOY   to   HORSE 

MTN.: 

U«y  79  Wiiv  Sffafm^fr  11 

^l>.,  .    . 

Saa#3abo«a 

Nona 

Saaf4abowa 

2  flah  01  any  ipaclaa.  no  mo**  ttan  6  Sah 

TRIf4tOA0  HEAD  to  PUNTA  GOROA: 
3fl|)ltnil>ar  12  ihra  Ssfitambar  30 

AS 

^D«« 

may  ba  ratainad  in  7  conaacMtkw  days. 
Conaafvation    Zona    2    OOamam    River 
mouth)  ia  ctoaad  August  1  thru  August  31 
(sea  #S  above). 

2  <iah  o(  any  species;  no  mora  than  6  Ash 

HORSE  MTR  to  U.&4ilEXICO  BORDER: 
Haarsat  Saluday  to  Fateuaiy  15  Ihni 
naaraal  Simdey  to  Nowanbar  15. 

Nona 

Nona 

may  be  ratainad  in  7  conaacutiva  days. 
Ctoaad  from  6  to  200  imtkM  milaa  at 
shore. 

2  fisK  of  any  spadaa. 

'  Table  3.  Treaty-Indian  management 
measures  for  the  1968  ocean  salmon 
fishery. 

1.  Minimum  length  restrictions  for 
salmon  are  as  follows: 


Totallenglh 

Head-off 

Chir«ook 

26.0  inches ». 

16.0  inches 

19.5  inches. 

Coho..._ 

12.0  inches. 

2.  Single  point,  single  Shank  barbless 
hooks  are  required  except  that  hooks 
used  with  bait  and  plugs  may  be  barbed. 

3.  No  more  than  8  fixed  lines  per  boat 
are  allowed  in  the  Hoh,  Quileute.  and 


Quinault  areas.  In  the  Makah  area,  no 
more  than  8  fixed  lines  per  boat  or  no 
more  tlian  4  hand-held  lines  per  person 
are  allowed. 

4.  All  boimdaries  may  be  changed  to 
include  such  areas  as  may  hereafter  be 
authorized  for  the  tribe's  treaty  fishery 
by  a  federal  court. 

5.  There  are  no  minimum  length 
restrictions  for  salmon  taken  for 
ceremonial  and  subsistence  purposes  by 
the  Makah  tribe.  For  the  Quileute.  Hoh. 
and  Quinault  tribes,  not  more  than'2 
chinook  sahnon  between  the  lengths  of 
24  and  28  inches  per  day  may  be 
retained. 


6.  The  overall  ocean  quotas  for  the 
Washington  coastal  tribes  are:  60,000 
chinook  and  68,000  coho  salmon.  These 
quotas  include  troll  catches  by  the 
Klallam  and  Makah  tribes  in  State  of 
Washington  Area  4B. 

7.  The  areas  within  6  nautical  mile 
radii  of  the  mouths  of  the  Queens  River 
(47  "31 42'  N.  latitude)  and  the  Hoh  River 
(47*15 12'  N.  latitude]  are  closed  to 
commercial  fishing.  A  closure  within  2 
nautical  miles  of  the  mouth  of  the 
Quinault  River  (47*21 00'  N.  latitude] 
may  be  enacted  by  the  Quinault  Tribe 
and/or  the  State  of  Washington  and  will 
not  adversely  affect  the  Secretary's 
management  regime. 


Triw 

Boundaiiea 

Openseasons 

Saknon  species 

MakA 

4e'02'i5-  N.  latitude  (^k>rwagian  Memorial)  and  east  of 

May  1  to  earlier  of  June  30  or  chinook  quota ^ 

AM  except  colw. 

Juiyl  toearliastof 

125-4400'  W.  tongilude. 

September  30  or 
Chinook  or  coho 
quota 

AH. 

Omaula.-    - 

That  portion  of  the  FMA  between  48=0736'  N.  latitude 

May  1  to  earlier  of  June  30  or  chinook  quota 

All  except  coho. 

(Sand  Point)  and  47*31  '42'  N.  latitude  (Oueets  River)  and 

Juty1  to  earliest  of 

• 

east  of  12S'44'00-  W.  longitude. 

September  30  or 

a 

'" 

Chinook  or  coho 
quota 

AH. 

Hoh... ..„ 

That  portion  of  the  FMA  between  47=54*18'  N.  latitude 

May  1  to  earlier  of  June  30  or  Chinook  quota 

AH  except  coho. 

(OulHayute  Rhrar)  and  4r21'00'  N.  latitude  (Quinault 

July  1  toewkeatot 

River)  and  east  of  125*44'00'  W.  tongitude. 

September  30  or 
Chinook  or  coho 
quota 

« 

AH. 

QuinauH 

That  portion  of  the  FMA  between  47=4006'  N.  latitude 
(Destnjction  Island)  and  4r53'l8'  N.  latitude  (Point 

May  1  to  earlier  of  June  30  or  chirvxA  quota 

AN  except  coho. 

July  1  toearkestof 

• 

Chehalis)  and  east  of  125-44-00'  W.  kxigitude. 

\ 

September  30  or 
Chinook  or  coho 
quota 
AH. 

Gear  Definitions  and  Restrictions 

In  addition  to  gear  restrictions  shown 
in  Tables  1, 2,  and  3.  the  following  gear 
definitions  and  restrictions  tvill  be  in 
effect 

Troll  Fishing  Gear 

Troll  fishing  gear  for  the  Fishery 
Management  Area  (FMA)  is  defined  as 
one  or  more  lines  that  drag  hooks 
behind  a  moving  fishing  vessel. 
!  In  that  portion  of  the  FMA  off  Oregon 
and  Washington,  the  line  or  lines  must 
be  affixed  to  the  vessel  and  must  not  be 
disengaged  frt)m  the  vessel  at  any  time 
during  the  fishing  oi>eration. 

Recreational  Fishing  Gear 

Recreational  fishing  gear  for  the  FMA 
fs  defined  as  angling  tackle,  consisting 
of  a  line  with  not  more  than  one 
artificial  lure  or  natural  bait  attached. 

In  that  portion  of  the  FMA  off  Oregon 
and  Washington,  the  line  must  be 
attached  to  a  rod  and  reel  held  by  hand 
or  closely  attended:  the  rod  and  reel 


must  be  held  by  hand  while  playing  a 
hooked  fish.  No  person  may  use  more 
than  one  rod  and  line  while  fishing  off 
Oregon  or  Washington. 

In  that  portion  of  the  FMA  off 
California,  the  line  must  be  attached  to  a 
rod  and  reel  held  by  hand  or  closely 
attended.  Weights  directly  attached  to  a 
line  may  not  exceed  four  (4)  pounds. 
There  is  no  limit  to  the  nuqiber  of  lines 
that  a  person  may  use  while 
recreationally  fishing  off  California. 

Geographical  Lanthnarks 

Wherever  the  words  "nautical  miles 
of  shore"  are  used  in  this  rule,  the 
distance  is  measured  from  the  baseline 
from  which  the  territorial  sea  is 
measiu«d. 

Geographical  landmarks  referenced  in 
this  rule  are  at  the  following  locations: 

Umatilla-Tatoosh  Line.  A  straight  line  drawn 
southerly  from  the  Cape  Flattery  light 
(48'23'50'  N.  latitude)  to  Umatilla  Buoy 
(48*11'20'  N.  latitude) 

Queels  River.  47'31'42"  N.  laL 


Klipsan  Beach.  46*2812"  N.  lat. 

Red  Buoy  Line.  Seaward  along  the  south  jetty 
of  the  Columbia  River  to  the  visible  tip  of 
the  jetty  and  then  to  Buoy  4t2S].  then 
southwesterly  to  Buoy  #4.  continuing 
southwesterly  to  Buoy  ^  and  then  to  the 
Columbia  River  Buoy,  then  due  west  along 
46'11'06'  N.  latitude. 

Cape  Falcon.  45*46'00*  N.  lat. 

Cascade  Head.  4S'03'S0'  N.  lat 

Florence  South  Jetty,  44'01'00'  N.  lat 

Cape  Arago  Ught,  43'20'50'  N.  lat 

Oxford  Reef  Red  Buoy.  42'45'11'  N.  lat 

Humbug  Mountain,  42'40'30'  N.  lat 

Sisters  Rocks,  42'35'45'  N.  lat 

Mack  Arch,  42'13'40'  N.  lat. 

Chetco  Point.  42*02'35'  N.  lat 

Trinidad  Head.  41*03'30'  N.  lat 

Punta  Gorda.  40*15'30'  N.  lat. 

Horse  Mountain.  40*05'00'  N.  lat. 

Cape  Vizcaino.  39*4305'  N.  lat 

Point  Arena.  38*5r30"  N.  lat 

Point  Conception.  34*27'00'  N.  lat. 

Classification 

The  1988  management  measures 
described  above  are  based  on  the  most 
recent  data  available.  The  aggregate 
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data,  upon  which  the  measures  are 
based,  are  available  for  public 
inspection  at  the  offices  of  the  Regional 
Directors  (see  ADDRESSES)  during 
business  hours  until  the  end  of  the 
comment  period. 

Preseason  NoUce  of  1988  Management 
Measures 

Most  of  the  actions  in  this  rule  are 
taken  under  50  CFR  Part  661  which 
implements  the  framework  FMP.  The 
Assistant  Administrator  for  Ftsheries. 
NOAA  (Assistant  Administrator)  has 
determined  that  they  are  consistent  with 
the  Magnuson  Act  and  other  applicable 
law,  are  in  compliance  with  Executive 
Order  12291,  and  are  covered  by  the 
Regulatory  Flexibility  Analysis  (RFA), 
and  Final  Supplemental  Environment 
Impact  Statement  (SEIS),  prepared  for 
the  framework  F^*.  llese  actions 
impose  no  information  collection 
requirements  under  the  Paperwork 
Reduction  Act. 

Section  661.23  of  the  framewoilc 
regulations  states  that  the  Secretary  will 
publish  a  notice  establishing 
management  measures  each  year  and 
will  invite  public  comments  prior  to  its 
effective  date.  If  the  Secretary 
determines,  for  good  cause,  that  a  notice 
must  be  issued  without  affording  a  prior 
opportunity  for  public  comment, 
comments  on  the  notice  will  be  received 
by  the  Secretary  for  a  period  of  15  days 
after  the  effective  date  of  the  notice. 

Because  of  the  depressed  status  of 
some  salmon  stocks,  and  the  need  to 
reduce  harvest  in  some  areas  or  to 
establish  different  opening  dates  than 
those  in  the  1987  regulations  for  some 
flsheries,  the  Secretary  has  determined 
that  time  does  not  permit  a  comment 
period  prior  to  the  date  the  management 
measures  must  be  in  effect  Comment 
will  be  accepted  for  15  days  after  the 
effective  date  of  this  notice. 

The  public  has  had  importunity  to 
comment  on  these  management 
measures  during  the  process  of  their 
development,  ll^e  public  participated  in 
the  March  and  April  CoundL  SST,  and 
Salmon  Advisory  Subpanel  meetings, 
and  in  public  hearings  held  in 
Washington,  Oregon,  and  California  in 
late  March  and  early  April,  which 
generated  the  management  actions 
recommended  by  the  Council  and 
approved  by  the  Secretary.  Written 
public  comments  were  invited  by  the 
Council  between  the  March  and  April 
Council  meeting. 


Emergency  Actions 

The  Assistant  Administrator  also 
determined  that  the  measures  described 
in  the  preamble  which  deviate  from  the 
framework  FMP  and  its  implementing 


regulations  are  necessary  to  re^>ond  to 
emergency  situations  and  are  consistent 
with  the  Magnuson  Act  and  other 
applicable  law.  The  measures  falling 
under  emergency  authority  of  secticm 
305(e)  of  the  Magnuson  Act  involve  the 
following  as  listed  in  the  preamble:  (1) 
Allocation  of  coho  and  chinok  salmon 
north  of  Cape  Falcon,  Oregon,  (2) 
commercial  coho  fishery  ntnth  of 
Oregon-Califomia  bordn*  in  June,  (3) 
Klamath  River  Fall  chinook  escapement 
and  (4)  deffniticm  of  landing.  He  has 
determined  that  continuation  <tf  the 
regulations  which  the  emergency 
measures  are  intended  to  r^ilace  would 
not  prevent  overfishing  and  would  not 
apportion  the  ocean  harvest  equitably 
among  non-Indian  ctMnmercial  and 
recreational  and  treaty  Indian  fisheries, 
and  that  it  is  therefore  necessary  to 
amend  those  portions  of  the  framework 
FMP  and  its  implementing  regulations 
by  emergency  nile  pursuant  to  16  U.S.C 
1855(e). 

The  Assistant  Administrator  finds 
that  the  reasons  justifying  pnNnulgation 
of  this  rule  on  an  emergency  basis  also 
make  it  impracticable  and  contrary  to 
the  public  interest  to  provide  prior 
notice  and  opportunity  for  comment  or 
to  delay  for  30  days  the  effective  date  of 
these  emergency  regulations,  as  required 
by  section  553  (b)  and  (d)  of  the 
Administrative  Procedure  Act  The 
pubhc  had  (^portunities  to  comment  on 
the  substance  of  this  emergency  rule 
diuing  meetings  of  the  Council  and  its 
advisory  committees  in  March  and 
April,  1988,  as  above.  The  public  will 
also  have  an  opportunity  to  comment  <h) 
the  emergency  measures  during  the 
comment  period  provided  by  this  rule. 

The  Assistant  Administrator  had 
determined  that  this  rule  will  be 
implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  programs  of 
Washington,  Oregon,  California,  and  the 
San  Francisco  Bay  Conservation  and 
Development  Commission.  This 
determination  has  been  slibmitted  for 
review  by  the  responsible  agencies 
under  section  307  of  the  Coastal  Zone 
Management  Act. 

This  emergency  rule  is  exempt  from 
the  normal  review  procedures  of 
Executive  Order  12291  as  provided  in 
section  8(aKl)  of  that  order.  This  rule  is 
being  reported  to  the  Director  of  the 
Office  of  Management  and  Budget  with 
an  explanation  of  why  it  is  not  possiUe 
to  follow  the  regular  procedures  of  that 
order. 

The  Council  prepared  an 
environmental  assessment  (EA)  tot  this 
action  and  concluded  that  there  will  be 
no  significant  impact  on  the  human 


environment  A  copy  of  the  EA  is 
available  from  the  Regional  Directors 

(see  AO0RES8C8). 

This  emergency  rule  does  not  contain 
a  collection  of  information  for  porposes 
of  the  Paperwork  Reduction  Act 

The  Regulatory  Flexibility  Act  does 
not  apply  to  this  rule  because,  as  an 
emergency  rule,  it  was  not  required  to 
be  promulgated  as  a  foopoaed  rule  and 
the  rule  is  issued  without  oi^ortunity  for 
prior  public  comment.  Since  notice  and 
opportunity  for  comment  are  not 
required  to  be  given  under  section  553  of 
the  Administrative  Procedure  Act  and 
since  no  other  law  requires  that  notice 
and  opportunity  for  comment  be  given 
for  this  rule,  under  sections  603(a)  and 
e04(a)  of  the  Regulatory  Flexibili^  Act 
no  initial  or  final  regulatory  flexibility 
analysis  has  to  be  or  will  be  prepared. 

This  emergency  role  does  not  contain 
policy  with  loiown  federaUsm 
implications  sufficient  to  warrant 
preparation  of  the  federalism 
assessment  under  Executive  Order 
12612.  Washington,  Oregon,  and 
California  are  expected  to  implement 
State  regulations  compatible  with  the 
Federal  rule. 

Ust  of  Subjects  in  50  CFR  Part  661 

Fisheries,  Fishing,  Indians. 
Authority:  16  U.S.C.  1801  etseq. 
Dated  April  29, 1988.  . 
RoDand  SduBitten, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  Part  661  and  its 
Appendix  are  amended,  to  be  effective 
from  May  1, 1968,  through  July  29. 1968. 
as  follows: 

PART  661— [AMENDED] 

1.  The  authority  citation  for  Part  661 
continues  to  read  as  follows: 

Authority:  18  U.S.C.  1801  et  seq. 

2.  In  §  661.3,  the  current  definition  for 
"Land"  or  "landing",  is  revised  to  read 
as  follows: 

§641J    Definitions. 

Land  or  landing,  means  to  begin 
fransfer  of  fish  from  a  fishing  vessel. 
Once  transfer  begins,  all  fish  aboard  the 
vessel  are  considered  part  of  the 
landing. 


Appendix  [Amended] 

3.  In  the  Appendix,  section  ILB.2.,  in 
paragraph  (a)(iii]  in  the  last  sentence, 
the  value  "25  percent"  is  suspemled.  and 
the  value  "34  percent"  is  added  to  be 


effective  from  May  1  through  July  29, 
1988. 

4.  In  the  Appendix,  section  II.B.2.  is 
amended  by  adding  paragraph  (a)(v),  to 
read  as  follows: 

n.  Annual  Changes  to  Management 
Spocificaiiona 


R*  *  • 

9    *    •    * 

•  (a)  •  *  * 

(v)  On  or  about  July  1, 1988,  the  Salmon 
Technical  Team  will  estimate  the  number  of 
chinook  salmon  caught  in  the  all-except-coho 
f:ommercial  season.  Any  chinook  salmon 


remaining  in  the  commercial  quota  will  be 
reallocated  to  the  reactional  fishery. 

***** 

5.  In  the  Appendix,  in  section  II.B.7. 
paragraph  (c](ii)  is  suspended  from  May 
1  through  July  29, 1988. 

6.  In  the  Appendix,  in  section  IV.A.,  in 
the  table.  Summary  of  Specific 
Management  Goals  for  Stocks  in  the 
Salmon  Management  Unit,  the  line 
pertaining  to  Klamath  Fall  Chinook  is 
amended  in  the  third  column  by  adding 
a  Note  following  the  list  of  years  to  read 
as  follows: 

rV.  Escapement  Goals 


Systom 


Spawn- 
ing 

escape- 
ment 
gotri 


Rebuilding 
schedule 


Klamath  Fall 
Chinook. 


1086 


13Z000 
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Enforcement 
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DEPARTMENT  OF  THE  INTERIOR 


Office  of  Surface  MtninQ  Redainalion 
and  Enfofcement 


30  CFR  Part  845 

Surface  Coal  MMng 
Operatlona;  Permanent  Program 


riuceuuiea,  wivii  I'eiiaiuei 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
action:  Fmal  rule. 


:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
of  the  United  States  Department  of  the 
Interior  (DOI)  is  amending  its 
regulations  to  allow  OSMRE  to  use 
money  collected  from  the  payment  of 
Federal  civil  penalties  levied  under 
section  S18  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(the  Act)  to  reclaim  lands  that  have 
been  mined,  abandoned,  or  left 
inadequately  reclaimed,  since  the 
passage  of  the  Act  and  therefore  an 
ineligible  for  Tide  IV  (Abandoned  Mine 
land  Reclamation)  funding.  This  rule  is 
necessary  to  implement  a  provison  of 
the  Omnibus  Continuing  Resolution  for 
Fiscal  Year  1988. 
EFFECTIVE  DATE:  May  4, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Raymond  E.  Aufmuth.  PG,  Office  of  i 
Surface  Mining  Reclamation  and      I 
Enforcement,  U.S.  Department  of  the 
Interior,  1951  Constitution  Avenue,  NW., 
Washington,  DC  20240;  Telephone:  202- 
343-1514  (Commercial  or  FTS). 
SUPPLEMENTARY  INFORMATION: 
I.  Background 

0.  Discussion  of  Final  Rule 
m.  Procedural  Matters 

1.  Background 

Congress,  in  the  continuing  resolution 
appropriating  funds  for  fiscal  year  1988 
(Pub.  L  100-202).  authorized  the 
Secretary  of  the  Interior  to  utilize  any 
money  collected  pursuant  to  the 
payment  of  civil  penalties  under  section 
518  of  the  Act  to  reclaim  lands  adversely 
affected  by  coal  mining  practices  after 
August  3, 1977.  The  continuing 
resolution  provides:  "Provided,  that 
notwithstanding  any  other  provision  of 
law,  the  Secretary  of  the  Interior,     j 
pursuant  to  regulations  may  utilize  ' 
directiy  or  through  grants  to  the  States 
in  fiscal  year  1988,  moneys  collected 
pursuant  to  the  assessment  of  civil 
penalties  under  section  518  of  the  Office 
of  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (30  U.S.C.  1288) 
(SMCRA)  to  reclaim  lands  adversely 
affected  by  coal  mining  practices  after 


August  3, 1977."  This  rule  implements 
these  provisions. 

Under  this  direction,  the  Secretary  is 
working  with  the  Office  of  Management 
and  Budget  and  the  Department  of  the 
Treasury  to  set  up  an  appropriate 
tracking  system  for  funds  used  to 
finance  reclamation  of  lands  adversely 
affected  by  coal  mining  practices  after 
August  3, 1977.  These  lands  are 
ineligible  for  funding  under  the 
abandoned  mine  land  program 
established  in  Tide  IV  of  SMCRA. 

SMCRA  requires  reclamation  bonds 
for  all  permitted  surface  coal  mining 
operations.  These  bonds  are  intended  to 
cover  the  cost  of  reclamation  should  the 
permitted  entity  not  be  able  to  complete 
the  required  reclamation.  However, 
bonding  was  not  required  under  the 
interim  regulatory  program.  In  addition, 
there  are  instances  where  "Post-Act" 
sites  have  not  been  fully  reclaimed  or 
were  inadequately  reclaimed.  Under  this 
rule,  Federal  civil  penalties  collected 
because  of  violations  of  the  Act,  may  be 
used  for  reclamation  of  "Post-Act"  sites. 

This  rule  will  afford  the  Secretary  the 
option  of  accomplishing  reclamation  of 
Post-Act  sites  direcUy  through  OSMRE 
or  through  grants  to  tiie  States  where 
appropriate.  The  allocation  of  Federal 
civil  penalty  money  for  reclamation 
paraUels  a  similar  practice  followed  in 
several  States  that  assign  State- 
collected  penalties  for  reclamation.  In 
fiscal  1987  the  total  civil  penalties 
collected  were  $1,017,847. 

Under  this  rule  the  selection  and 
mechanism  of  funding  will  be  at  the 
discretion  of  the  Director,  OSMRE. 
Approved  projects  will  be  conducted 
either  direcUy  by  OSMRE  or  through 
grants  to  the  States.  Projects  will  be 
selected  for  funding  on  a  priority  basis 
and  will  employ  in  part  the  priorities 
from  the  Abandoned  Mine  ReclamaticHi 
Fund.  The  highest  priority  will  be 
emergency  projects  as  that  term  is 
defined  in  30  CFR  870.5.  The  next 
priority  will  be  given  to  projects  which 
would  qualify  as  priority  1  and  then 
priority  2  as  these  priorities  are 
described  in  section  403  of  the  Act.  If 
there  are  residual  funds,  they  will  be 
available  for  Federal  bond  forfeiture 
sites.  The  prioritization  of  sites  using 
Congressionally  described  criteria  from 
the  Abandoned  Mine  Reclamation 
Program  is  a  proven  methodology  for 
such  disbursement  and  ensures  that  the 
limited  funds  are  allocated  to  the  sites 
which  are  most  in  need  of  reclamation. 

n.  Discussion  of  Final  Rule 

Taking  into  consideration  the 
language  of  the  contliiuing  resolution  for 
fiscal  year  1988,  it  is  clearly  the  intent  of 
Congress  to  allow  OSMRE  to  utilize  civil 


penalty  money  for  the  purpose  of 
reclamation  of  lands  adversely  affected 
by  coal  mining  practices  after  August  3, 
1977.  Therefore,  OSMRE  has  amended 
its  regulations  dealing  with  civil 
penalties  at  30  CFR  Part  845  by  adding  a 
new  section,  30  CFR  845.21,  to  address 
"Use  of  the  civil  penalties  for 
reclamation." 

Paragraph  845.21(a]  authorizes  Uie 
Director  to  use  money  collected 
pursuant  to  civil  penalties  levied  under 
Section  518  of  the  Act  for  reclamation  of 
lands  adversely  affected  by  coal  mining 
practices  after  August  3. 1977. 

Paragraph  845.21(b}  identifies  die 
priorities  which  will  be  used  to  allocate 
the  funds  collected.  Under  S  845.21(b)(1) 
top  priority  will  be  given  to  emergency 
projects  as  that  term  is  defined  in  30 
CFR  870.5.  This  will  be  followed  under 
S  845.21(b)(2)  by  projects  which  would 
qualify  as  priority  1  and  then  under 
S  845.21(b)(3),  as  priority  2,  as  these 
terms  are  defined  in  Section  403  of  the 
Act.  Although  terminology  used  in  the 
rule  is  derived  bom  the  Abandoned 
Mine  Land  Program,  the  moneys 
disbursed  under  S  845.21  will  be  used 
only  to  reclaim  lands  adversely  affected 
by  coal  mining  practices  after  August  3. 
1977. 

Paragraph  845.21(b)(4)  provides  that 
after  addressing  the  priorities  set  forth 
in  9  845.21(b)(1)  dm)ugh  (b)(3),  fimds 
may  be  made  available  for  reclamation  ..; 
of  Federal  bond  forfeiture  sites. 

Paragraph  845.21(c)  provides  the 
Director  some  flexibility  in  the,selection 
process  to  account  for  unforeseen 
circumstances  and  provides  authority  to 
the  Director  to  allocate  funds  for  any 
other  project  which  constitutes  a  danger 
to  the  environment  or  to  the  public 
health  and  safety. 

in.  Procedural  Matters 

Federal  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  die  Office  of  Management 
and  Budget  under  44  U.S.C.  3407. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  DOI  has  determined  that  this 
document  is  not  a  major  rule  under  the 
criteria  of  Executive  Order  12291 
(February  17, 1981)  and  certifies  that  it 
will  not  have  a  si^iificant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  5  U.S.C.  601  et  seq.  The  rule  does 
not  distinguish  between  small  and  large 
entities.  Tliese  determinations  are  based 
on  the  findings  that  the  regulatory 
additions  in  the  rule  will  not  change 
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costs  to  industry  or  to  the  Federal  State, 
or  local  governments.  Furthermore,  the 
rule  produces  no  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  maricets. 


National  Environmental  Policy  Act 

OSMRE  has  prepared  a  final 
environmental  assessment  (EA),  and  has 
determined  that  the  final  rule  will  not 
significandy  affect  the  quality  of  the 
human  environment  under  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (NEPA).  42  U.S.C. 
4332(2)(q.  A  finding  of  No  Significant 
Impact  has  been  approved  for  the  final 
ride  in  accordance  with  OSMRE 
procedures  under  NEPA.  The  EA  is  on 
file  in  the  OSMRE  Administrative 
Record. 

Administrative  Procedure  Act 

This  regulation  is  exempt  from  the 
public  notice  rulemaking  .requirements 
of  the  Administrative  Procedure  Act 
pursuant  to  5  U.S.C  553(aK2)  and 
S53(b)(3).  The  regulation  deals  primarily 
with  contracts  and  grants  to  benefit  the 
public.  Additionally,  the  legislation 
deals  solely  with  monies  collected 
during  fiscal  year  1988  and  therefore  it  is 
essential  that  OSMRE  move  as  rapidly 
as  possible  to  ensure  that  reclamation 
projects  are  selected  and  bid  before  the 


end  of  the  fiscal  year.  Similarly,  good 
cause  exists  to  make  this  rule  effective 
immediately  under  the  authority  of  5 
U.S.C  553(d).  OSMRE  must  move 
rapidly  tQ  select  and  design  projects  to 
ensure  that  the  fiscal  year  1988  penalty 
monies  are  obligated  within  the  fiscal 
year. 

Author 

The  principal  author  of  this  rule  is 
Raymond  E.  Aufinuth,  PG,  Division  of 
Technical  Services,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Avenue  NW., 
Washington.  DC  20240;  Telephone:  202- 
343-1514  (Commercial  or  FTS). 

List  of  Sub  jects  in  90  CFR  Part  845 

Administrative  practice  procedure. 
Law  enforcement.  Penalties,  Reporting 
and  recordkeeping  requirements. 
Surface  mining,  Underground  mining. 

Dated:  March  4, 1988. 

|.  Stovn  Grilea, 

Assistant  Secretary  for  Land  and  Minerals 
ManagemenL 

Accordingly  30  CFR  Part  845  is 
amended  as  set  forth  below. 

PART  845-CIVIL  PENALTIES 

1.  The  audiority  citation  for  Part  845  is 
revised  to  read: 

Authority:  Pub.  L  96-87, 30  U.S.C  1201  et 
seq..  Pub.  L 100-34.  and  Pub.  L 100-202 


2.  Part  845  is  amended  by  adding 
S  845.21  as  follows: 

SS45.21    Use  of  dvl  penalties  for 


(a)  The  Director  of  OSMRE  may 
utilize  money  collected  by  the  United 
States  during  fiscal  year  1988  pursuant 
to  the  assessment  of  civil  penalties 
under  section  518  of  the  Act  for 
reclamation  of  lands  adversely  affected 
by  coal  mining  practices  after  August  3, 
1977. 

(b)  The  Director  may  allocate  funds  at 
his  discretion  for  reclamation  projects 
on  lands  within  any  State  or  on  Federal 
lands  or  Indian  lands  based  on  the 
following  priorities: 

(1)  Emergency  projects  as  defined  in 
S  870.5  of  this  diapter 

(2)  Reclamation  projects  which  qualify 
as  priority  1  (mder  section  403  of  the 
Act 

(3)  Reclamation  Projects  which  qualify 
as  {Miority  2  under  section  403  of  the 
Act  and 

(4)  Reclamation  of  Federal  bond 
forfeiture  sites. 

(c)  Notwithstanding  paragraph  (b)  of 
thiJB  section,  at  his  diwaetion,  the 
Director  may  allocate  funds  for  any 
other  reclamation  project  which 
constitutes  a  danger  to  the  environment 
or  to  the  public  health  and  safety. 

[PR  Do&  88-0616  Filed  S-3-88: 8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

Demonstration  Grants;  Announcement 
of  Fiscal  Year  (FY)  1988  Researcti 
Demonstration  Program  (RDP); 
Availat>illty  of  Grant  Funds  and 
Request  for  Applications 

agency:  Social  Security  Administration, 

HHS. 

action:  Announcement  of  the 

availability  of  FY  1988  funds  and 

request  for  applications  under  SSA's 

RDP. 

summary:  In  FY  1987,  SSA  announced 
the  beginning  of  its  RDP.  The  current 
announcement  pertains  to  SSA's  RDP 
for  FY  1988  and  consists  of  four  sections: 

•  Section  I  provides  background 
information,  discusses  the  purpose  of 
the  RDP,  lists  funding  authorities  and 
briefly  describes  the  application 
process. 

•  Section  U  describes  the 
programmatic  priorities  and 
subpriorities  under  which  SSA  is 
requesting  applications  for  funding. 

•  Section  ID  describes  in  detail  the 
application  process. 

•  Section  IV  provides  guidance  on 
how  to  prepare  and  submit  an 
application. 

ALL  OF  THE  FORMS  AND 
INSTRUCTIONS  NECESSARY  TO 
SUBMIT  AN  APPUCATION  ARE 
PUBUSHED  AS  PART  OP  THIS 
ANNOUNCEMENT  FOLLOWING 
SECTION  IV.  THEREFORE,  NO 
SEPARATE  APPUCATION  KIT  IS 
NEEDED  FOR  SUBMnTING  AN 
APPUCATION.  THE  CLOSING  DATE 
FOR  SUBMISSION  OP  APPUCATIONS 
IS  fUNE  30,  1988.  (SEE  SECTION  lU. 
PART  I.) 

Note:  For  purposes  of  this  announcement, 
we  are  using  the  Social  Security  Disability 
Insurance  (DI)  program  tenns  "beneficiary" 
and  "benefit"  to  also  represent  the 
Supplemental  Security  Income  (SSI]  Program 
terms  "recipient"  and  "payment" 

FOII  FURTHER  INFORMATION  CONTACT: 

Social  Security  Administration,  Division 

of  Disability  Program  Information  and 

Studies.  6401  Security  Boulevard,  Room 

2223  Annex  Building,  Baltimore, 

Maryland  21235,  Telephone:  (301)  g6&- 

0105. 

SUPPLEMENTARY  INFORMATION: 

Section  I — Preamble 

A.  Goals  of  the  Social  Security 
Administration  (SSA) 

A  major  goal  of  SSA  is  to  assist  Social 
Security  Disability  Insurance  (DI)  and 


Supplemental  Security  Income  (SSI) 
disabled  and  blind  beneHciarie^wbo 
have  the  potential  to  return  to  vmtk. 
SSA  is  seeking  to  test  new  approaches 
to  achieve  this  goal.  These  include  more 
effective  and  efficient  use  of  available 
vocational  rehabilitation  (VR)  and  to  the 
employment  services,  and  new  work 
incentives  (WI). 

SSA's  focus  is  on  significantly 
improved  integration  and  use  of  VR  and 
other  employment  program  resources  for 
our  beneficiaries.  'This  reflects  a 
national  concern  with  assisting  disabled 
persons  to  become  more  productive 
contributors  to  the  economy,  while 
enhancing  their  self-esteem.  This 
concern  was  recently  expressed  in  the 
report  of  the  Disability  Advisory  Council 
(DAC)  which  was  commissioned  by  the 
Congress  to  study  and  make 
recommendations  related  to  SSA's 
disability  and  VR  programs.  In  its 
report,  the  DAC  emphasized  that  the 
Social  Security  Administration  should 
strongly  emphasize  employment  and 
attainment  of  self-sufficiency  for 
disability  bcnenciaries  and  conduct 
demonstrations  to  test  effective  methods 
to  achieve  this  goal.  SSA  wishes  to 
directly  achieve  this  goal  and  is  seeking 
to  test  new  approaches  which,  if 
successful,  can  lead  to  the  introduction 
of  effective  policies  and  programs  of 
employment  services  for  our  beneHciary 
populations  throughout  the  country. 

One  of  SSA's  highest  priorities  for 
achieving  these  goals  is  to  help  and 
assure  that  as  many  beneHciaries  as 
possible  return  to  work  at  a  level  of 
earnings  that  will  end  or  reduce    - 
dependency  on  SSA's  disability 
programs.  Currently,  there  are  about  4 
million  disabled  (and  blind) 
beneficiaries  on  the  DI  rolls,  and  2.9 
million  disabled  and  blind  on  the  SSI 
rolls.  Total  costs  in  payments  to  DI  and 
SSI  blind  and  disabled  in  1987  (die  latest 
year  such  figures  are  available)  were 
28.4  billion  dollars.  Over  the  years,  most 
persons  coming  onto  the  rolls  have 
remained  there,  but  we  know  from 
survey  information  on  and  grout) 
interviews  of  our  DI  beneficiaries  (who 
generally  have  extensive  and  recent 
work  experience  when  they  apply  for 
disability)  and  &om  surveys  of  SSI 
beneficiaries  as  well  as  the  growth  in 
the  use  of  WI  feahires  of  the  SSI 
program,  that  many  would  prefer  to  do 
some  form  of  work,  if  the  conditions 
weretlbvorable.  This  might  include 
conditions  such  as:  An  accommodating 
employer  assistance  in  finding  a  new 
position;  encouragement  and  support; 
skills  enhancement;  transportaticHi; 
alternative  coverage  of  customary 
medical  costs;  various  economic 
incentives;  a  longer  trial  woik  period 


(TWP)  (e.gM  for  transitional 
employment);  or  some  degree  of  medical 
improvement/rehabilitation  leading  to 
employment 

We  are  seeking  projects  designed  to 
make  the  most  effective  and  efficient 
use  of  existing  rehabilitation  and 
employment  service  programs  and 
sjrstems,  and  for  the  creative  application 
of  available  resources  and  technologies 
to  assist  beneficiaries  to  return  to  work. 
These  projects  should  clearly  contribute 
to  SSA's  employment  priorities 
including: 

•  information  that  will  lead  to 
programmatic  changes  to  systematically 
increase  the  number  of  beneficiaries 
who  return  to  work; 

•  methods  of  linking  beneficiaries 
with  employment  assistance  that  feature 
cost-effective,  state-of-the-art 
techniques; 

•  more  efficient  and  effective 
mechanisms  for  identifying  and  referring 
candidates  for  rehabilitation  and 
employment  services; 

•  increased  access  by  beneficiaries  to 
employment  service  systems  and 
networks; 

•  more  effective  and  efficient 
en^jloyment  intervention  for 
beneficiaries;  and 

•  more  effective  incentives  for 
rehabilitation  and  employment. 

B.  Research  Demonstration  Program 
(RDP)  of  SSA 

The  RDP  is  designed  to  coordinate 
several  funding  authorities  and  to  serve 
as  SSA's  major  demonstration  effort  on 
behalf  of  both  tiie  DI  and  SSI  disabled 
and  blind  populations  in  a  single  Federal 
Register  announcement.  This 
nationwide  competition  to  select 
demonstration  projects  designed  to 
stimulate,  test  and  coordinate  effective 
approaches  toward  employment 
assistance  is  part  of  an  innovative  and 
systematic  SSA-wide  initiative  for 
assisting  beneficiaries  to  enter  the 
workforce  or  return  to  work. 

SSA  expects  to  use  grant  funds  to 
begin  a  series  of  employment 
demonstrations  of  national  significance 
in  FY  1988.  We  anticipate  funding  up  to 
50  demonstration  grants  totaling  about  6 
million  dollars.  In  general, 
demonstration  activities  are  intended  to 
add  to  existing  knowledge  and  to 
improve  methods  and  techniques. 

Additionally,  priority  will  be  placed 
on  selection  of  approaches  that  are  cost- 
effective,  can  be  replicated,  and  show 
promise  for  improvement  of  systems  for 
the  coordination  of  effective 
employment  opportunitie«.for  SSA's 
disability  populations. 


Priority  area  in  this  announcement 
request  innovative  demonstrations 
which  extend  and  enhance  employment 
outcomes  for  DI  and  SSI  beneficiaries, 
including  approaches  which  fill  gaps  in 
existing  programs,  Unk  programs  with 
pubUc  and  private  sector  employment 
services,  or  create  and  test  entirely  new 
mechanisms  to  assist  beneficiaries  to 
secure  employment  APPUCATIONS 
WHICH  REPUCATE  EXISTING 
EMPLOYMENT  STRATEGIES  ARE 
NOT  BEING  SOUQfl*.  UNLESS  THESE 
IDEAS  INCLUDE  A  MAJOR  NEW 
C(»fl>ONENT  WHICH  WILL  LEAD  TO 
SIGNIFICANT  DkiS>ROVEMENT  IN 
EMPLOYMENT  OUTCOMES  FOR  DI 
AND  SSI  BENEFICIARIES. 

In  addition  to  these  coocems,  SSA 
wishes  to  pursue  demonstrations 
suggested  in  the  recent  report  of  the 
Disability  Advisory  Council  (DAC).  The 
DAC  was  mandated  by  section  12101  of 
Pub.  L  99-272  to  study  and  make 
recommendations  related  to  the 
effectiveness  of  VR  services  for  DI  and 
SSI  beneficiaries,  the  use  of  specialists 
for  medical/vocational  evaluations, 
alternative  approaches  to  medical 
evaluations,  and  possible  criteria  for 
assessing  the  probability  that  an 
applicant  or  recipient  of  disability 
benefits  might  benefits  from 
rehabilitation  services.  The  DAC  was 
chartered  by  the  Commissioner  of  Social 
Security  on  July  3, 1986,  and  its  final 
report  was  transmitted  by  the  Secretary 
of  Health  and  Human  Services  (HHS)  to 
the  Conffness  and  the  Board  of  Thistees 
of  the  Disability  Insurance  Trust  Fund 
on  March  11, 198& 

The  DAC  heard  testimony  from  many 
experts  in  VR.  medical/woric 
evaluations.  Social  Security  policy,  and 
the  economic  implications  of  SSA's 
disability  programs.  After  more  than  a 
year  of  study,  the  DAC  conduded  that 
SSA  should  farther  emphasise  return  to 
work  as  the  appropriate  goal  of  SSA's 
VR  efforts  and  that  SSA  needs  to 
develop  additional  ways  to  get  many 
more  of  its  disability  beneficiaries  into 
VR  and  programs  leading  to  pennanent 
employment  In  developing  new  VR/ 
employment  sb-ategies,  the  DAC 
.-•.i--W>commended  that  ^A  conduct 
4imonstrations,  using  all  available 
sources  of  VR  services  (both  pubUc  and 
private)  and  emphasizing  case 
management  and  dient/counselor 
cooperation  to  achieve  maximum 
efficiency  and  effectiveness  in  retnming 
disability  benefidaiies  to  employment 
Many  of  these  recommeadatioiis  are 
reflected  in  flie  specific  demonstration 
topics  requested  under  the  priority  areas 
in  this  announcement 
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SSA  is  particularly  interested  in 
approaches  that:  (a)  Link  the  resources 
of  Federal  and  State  agencies  serving  DI 
or  SSI  beneficiaries;  0>)  link  the 
resources  of  Federal,  State,  and  private 
agencies;  (c)  link  SSA  programs  with 
private  employers  or  employer 
associations  possibly  including  Private 
Indusby  Councils  (PICs);  (d)  link 
Federal  and/ or  State  resources  with 
private  sector  organizations  serving  the 
disabled;  and/or  (e)  promote  additional 
private  sector  involvement  with  DI  and 
SSI  beneficiaries,  e.g.,  direct  job 
development  and  placement  of 
beneficiaries  or  innovative  uses  of 
rehabilitation  engineering  techniques  to 
retnm  beneficiaries  to  the  workforce. 

C.  Legislative  Authorities 

Authority  for  this  activity  is  contained 
in  sections  702  and  1110(a)  of  the  Social 
Security  Act  (the  Act),  for  projects  to 
promote  economic  security  and  reduced 
dependency;  section  1110(b)  of  the  Act 
for  projects  that  assist  in  promoting  the 
objectives  or  facilitate  the 
administration  of  the  SSI  program;  and 
section  505(a)  of  Public  Law  (Pub.  L]  96- 
285,  for  projects  to  improve  employment 
outcomes  for  DI  beneficiaries.  In 
addition,  section  505(a)  of  Pub.  L  96- 
265,  as  extended  by  Pub.  L.  99-272, 
section  12101,  requires  the  Secretary  of 
HHS  to  test  new  forms  of  rehabilitation 
and  other  employment-related 
initiatives  Uiat  will  help  DI  beneficiaries 
return  to  work. 

It  should  be  noted  that  certain  of  these 
authorities  contain  the  flexibility  to 
waive  provisions  of  the  Act  to  test  new 
employment  service  arrangements  and 
WI  on  a  demonstration  basis. 
Specifically,  section  505(a)(3)  authorizes 
the  Secretary  to  waive  titles  II  (DI)  and 
XVm  (Medicare)  benefit  restrictions. 
Additionally,  section  1110(b)  authorizes 
the  Secretary  to  waive  requirements, 
conditions  or  limitations  of  title  XVI 
(SSI),  subject  to  certain  safeguards  such 
as  voluntary  participation  by  SSI 
recipients.  "The  waiver  authority  under 
both  tides  has  been  redel^ated  by  the 
Secretary  to  the  Commissioner  of  SSA. 

Under  sections  702  and  1110  (a)  and 
(b).  SSA  anticipates  funding  projects  in 
the  last  quarter  of  FY  1988.  or  fint 
quarter  of  FY  1989.  However,  section 
S05(a)  requires  that  "no  experiment  or 
project  shall  be  actually  placed  in 
operation  unless  at  least  90  days  prior 
thereto  a  written  report,  prepared  for 
purposes  of  notification  and  infonnation 
only,  and  containing  a  full  and  coaiplete 
description  thereof,  has  been 
transmitted  by  the  Secretary  to  the 
Committee  on  Ways  and  Means  of  the 
House  of  Representatives  and  to  the 
Committee  on  Finance  of  the  Senate." 


Additional  processing  time  will  be 
required  to  fulfill  this  requirement 

D.  Competitive  Review  of  Applications 

^plications  received  under  tins 
announcement  ivill  be  reviewed 
competitively  against  the  evaluation 
criteria  of  this  announcement  (see 
Section  ni)  by  quaUfied  independent 
reviewers.  SSA  will  use  these 
evaluations  as  an  element  in  the 
selection  process.  The  results  of  tlus 
review  will  assist  SSA  in  deddiog  which 
applications  should  receive  funding. 

E.  Background 

1.  Definition  of  Disability 

SSA  administers  two  programs  (01 
and  SSI)  for  the  disabled^  as  well  as  a 
separate  SSI  program  for  the  blind.  (The 
DI  program  for  the  disabled  covers 
disabled  blind.)  The  DI  and  SSI 
programs  use  the  same  definition  of 
disability  and  overlap  to  some  extent 
but  they  differ  in  significant  ways. 

The  statutory  definition  of  disability 
for  both  programs  is:  inability  to  engage 
in  any  substantial  gainful  activity  (SGA) 
by  reason  of  any  mmiicaUy 
determinable  physical  or  mental 
impairment  which  has  lasted  or  would 
be  expected  to  last  for  a  continuous 
period  of  12  months  or  result  in  death. 
There  is  a  separate  statutory  definitkm 
of  blindness  for  the  SSI  blind  program. 
To  qualify  far  DI  benefits  on  this  or 
her  own  earnings  record,  a  disabled 
person  must  meet  the  deifinition  of 
disability,  and  also  meet  an  "insured 
status"  requirement  (sufficient  past 
work  in  Social  Securify  covered 
employment).  To  qualify  for  SSI  benefits 
a  disabled  or  blind  person  must  meet  tiie 
definition  of  disability  or  blindness  and 
also  meet  certain  other  eligibilify 
requirements,  including  an  income  and 
resources  (financial  need)  test 

New  01  beneficiaries  must  wait  5 
months  from  the  onset  of  disabilify  to 
receive  cash  benefits,  and  another  24 
months  to  qualify  for  Medicare  benefits. 
A  waiting  period  is  not  required  for  new 
SSI  beneficiaries  to  qualify  for  cash 
benefits  and  Medicaid  benefits  (in  those 
States  that  provide  Medicaid  based  on 
SSI  eligibilify). 

With  certain  exceptions.  DI  benefits 
generally  continue  until  death  or  age  65 
unless  the  beneficiary  medically 
improves  or  performs  SGA.  Ordinarily 
SSA  considers  a  person  to  be 
performing  SGA  when  his  or  her 
earnings  (excluding  subsidies  and 
certain  impairment-related  woik 
expenses)  average  more  than  $300  per 
month  ($700  for  blind  DI  beaeficiaries 
who  are  subject  to  different  rules). 
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SSI  benefits  generally  continue  tintil 
death  with  no  age  cut-off  unless  the 
beneficiary  medically  improves  or 
ceases  to  meet  other  eligibility 
requirements,  such  as  the  income  and 
resources  test.  SGA  is  not  a  factor  for 
SSI  beneficiaries  who  perform  work 
after  entitlement  (see  No.  3  below.  Work 
Incentives). 

2.  Determination  of  Disability 

While  SSA's  disability  programs  are 
Federally  administered  and  funded.  SSA 
uses  State  agencies,  generically  known 
as  disabiUty  determination  services 
(DDSs)  to  determine  disabiUty  and 
blindness.  Thirty-seven  of  these  DDSs 
operate  under  a  State  vocational 
rehabilitation  agency  (VRA).  The 
remainder  operate  under  a  State 
umbrella  agency,  under  a  welfare 
agency  or  as  an  independent  State 
agency. 

Social  Security  regulations  provide  a 
five-step  sequential  evaluation  process 
which  is  used  in  determining  whether  a 
claimant  meets  the  legal  definition  of 
disability.  When  a  decision  that  an 
individual  is  or  is  not  disabled  can  be 
made  at  any  step,  evaluation  under 
subsequent  steps  is  not  necessary.  In 
tliis  way,  an  eligibility  decision  for  a 
claim  is  made  as  quiddy  and  efficiently 
as  possible. 

The  first  consideration,  except  for  the 
SSI  blind  who  are  not  subject  to  an  SGA 
standard,  is  whether  the  applicant  is 
perfonning  SGA.  If  a  DI  or  SSI  applicant 
is  peifoiming  SGA,  his/her  claim  will  be 
denied. 

Second,  the  individual's  medical 
condition  is  considered  to  determine 
whether  his/her  impairment(8]  has  more 
than  a  minimal  effect  on  the  individual's 
ability(ie8)  to  perform  basic  work- 
related  fimctions  such  as  walking, 
lifting,  and  following  simple  instructions. 
If  the  impairment(s]  does  not  impose 
such  a  restriction  on  physical  or  mental 
capacities,  the  claim  is  denied  for  lack 
of  necessary  severity. 

Next  if  the  individual  is  not 
performing  SGA  and  has  an  impairment 
which  has  more  than  a  minimal  effect  on 
the  individual's  ability(ie8]  to  perform 
work-related  functions,  the  individual's 
medical  condition  is  compared  with  the 
criteria  set  forth  in  SSA's  Listing  of 
Impairments  in  the  Social  Security 
regulations.  If  the  impairment(8]  meets 
the  listed  criteria,  or  is  medically 
equivalent  to  those  criteria,  the  claim  is 
allowed  without  further  evaluation. 

If  a  claim  has  not  been  decided  at  any 
of  the  earlier  steps  in  the  sequential 
evaluation  process,  the  individual's 
ability  to  perform  work-related  physical 
and  mental  activities  is  determined 
based  on  all  of  the  relevant  medical 


evidence.  This  determination  of  residual 
functional  capacity  (RFC)  is  then 
compared  with  the  demands  of  his/her 
past  work.  If  the  individual  retains  the 
capacity  to  perform  work  done  in  the 
past,  the  claim  is  denied. 

A  claim  that  cannot  be  decided  at  this 
step  in  the  process  is  further  evaluated 
to  determine  whether  the  individual  can 
return  to  work  other  than  past  woric.  In 
making  this  determination,  the 
individual's  age,  education,  and  work 
experience  are  considered,  as  well  as 
RFC. 

This  is  only  a  general  description  of 
the  sequential  evaluation  process  for 
determining  disability.  The  sequential 
evaluation  process  does  not  apply  in  fiill 
to  DI  claims  for  widows,  widowers,  or 
surviving  divorced  spouses,  or  to  SSI 
claims  for  children  under  age  18.  To  be 
eligible  under  the  criteria  in  the  law, 
these  claimants  must  have  an 
impairment(s)  which  is  so  severe  that  it 
meets  (or  is  equivalent  to)  the  medical 
criteria  in  the  Listing  of  Impairments. 
Also,  blindness  determinations  for  SSI 
claimants  are  based  on  medical  criteria 
prescribed  by  statute  and  do  not  follow 
the  disability  evaluation  process. 

3.  Work  Incentives 

Prior  to  198a  there  were  few  Wl  for  DI 
or  SSI  beneficiaries.  The  Social  Security 
Disability  Amendments  of  1980  (PX.  9&- 
265)  added  some  new  incentives.  The 
Employment  Opportxmities  for  Disabled 
Americans  Act,  P.L  99-643.  liberalized 
some  of  these  incentives  for  SSI 
beneficiaries  effective  July  1, 1987.  and 
the  Omnibus  Budget  Reconciliation  Act 
of  1987.  P.L  100-203.  added  still 
additional  DI  incentives  effective 
January  1. 1988. 

Major  DI  WI  for  beneficiaries  who  do 
not  medically  improve  include: 

•  A  9-month  TWP  and  a  3-month 
grace  period  for  individuals  who  work: 

This  offers  a  disabled  beneficiary  an 
opportunity  to  test  his/her  ability  to 
work  without  losing  benefits.  Under  this 
provision,  the  beneficiary  is  credited 
with  a  month  of  work  for  each  month 
that  earnings  exceed  75  dollars  (or  15 
hours  of  work  for  the  self-employed). 
When  the  beneficiary  has  accumulated  9 
such  months  (not  necessarily 
consecutive),  the  TWP  is  completed. 
After  the  TWP.  SSA  will  determine 
whether  the  work  the  individual 
performed  during  the  TWP  was  SGA.  If 
SSA  determines  that  the  individual  is  no 
longer  disabled  the  beneficiary  will 
receive  benefits  for  the  month  disability 
ceases  and  at  least  the  next  2  months 
(the  3-month  "grace  period"). 

•  A  36-month  reentiUement  period: 
This  provision  provides  a 

reentiUement  period  for  disabled 


persons  who  complete  a  TWP  and 
continue  to  have  a  disabling  impairment 
It  is  not  an  extension  of  the  TWP.  but 
rather  a  period  during  which  benefits 
can  be  reinstated  wi&out  need  for  a 
new  application,  disability 
determination  or  waiting  period  if  the 
person's  work  falls  below  the  SGA  level. 

•  An  extension  of  Medicare  coverage: 
Medicare  coverage  for  DI 

beneficiaries  who  have  not  medically 
recovered  will  continue  for  39  months 
following  the  end  of  the  TWP  or  until 
the  last  month  of  payment  of  disability 
benefits,  whichever  is  later.  For 
individuals  whose  disability  benefit 
entitlement  ends  for  reasons  other  than 
SGA.  Medicare  coverage  ends  at  the 
same  time  disability  benefits  end. 

•  Elimination  of  second  waiting 
period  for  Medicare  for  people  who 
become  reentitled  to  disability  benefits 
based  on  the  same  medical  condition: 

Prior  to  1988,  a  beneficial  who 
became  entitled  to  DI  benefits  more  than 
5  years  after  his/her  previous 
entitlement  to  DI  benefits  terminated 
had  to  serve  another  24-month  waiting 
period  before  Medicare  coverage  could 
begin.  Now,  a  person  who  becomes 
reentitled  to  DI  benefits  on  the  basis  of 
an  impairment  that  is  the  same  or 
directiy  related  to  the  impairment  that 
was  the  basis  for  the  previous 
entiUement  does  not  have  to  serve 
another  24-month  waiting  period  for 
Medicare  benefits;  months  in  the 
previous  period  of  disability  would 
count  towards  the  24-month  waiting 
period. 

•  Deduction  of  impairment-related 
work  expenses 

The  cost  of  impairment-related  items 
and  services  that  a  person  needs  in 
order  to  work  can  be  deducted  from 
earnings  in  determinations  of  SGA,  even 
if  these  items  and  services  are  also 
needed  for  non-work  activities.  The 
person  must  not  have  been  nor  expect  to 
be  reimbursed  for  the  expenses. 

Major  SSI  WI  for  beneficiaries  who  do 
not  medically  improve  now  include: 

•  Section  1619(a)— Special  SSI 
Payments: 

This  incentive  allows  special  SSI  cash  ' 
payments  to  disabled  persons  on  the 
roUs.  in  place  of  their  regiilar  SSI 
payments  when  their  earnings  are  at  the 
amount  ordinarily  designated  as  the 
SGA  level.  (//  does  not  apply  to  blind  . 
SSI  recipients. )  To  qualify  for  this 
incentive,  the  person  must  continue  to 
have  the  original  disabling  impairment 
under  which  eligibility  for  SSI  was 
initially  determined  and  currendy  meet 
all  other  eligibility  rules  including  the 
income  and  resources  tests. 
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I^ople  who  receive  special  SSI  cash 
benefits  keep  their  disability  status  until 
they  are  determined  to  have  medically 
improved  or  are  terminated  for  a 
nondisability-ielated  reasoa(s).  If  the 
earnings  of  a  person  receiroig  special 
SSI  cash  benefits  drops  below  the  SGA 
level,  the  individual  will  be  paid  regular 
SSI  benefits  if  all  odier  eligibility 
requirements  are  met  Individuals  who 
receive  special  SSI  cash  benefits  are  SSI 
recipients  for  all  purposes,  including 
Medicaid  eligibility  determinations. 
Under  the  special  rules,  the  individual's 
payment  amount  is  still  calculated  in  the 
same  way  as  regular  SSI  caah  benefits 
(e.g.,  as  earnings  rise,  the  SSI  benefit  is 
reduced  according  to  a  fonnula). 

•  Section  1619(b)— Recipient  Status 
for  Medicaid 

This  incentive  is  important  because  it 
protects  Medicaid  benefits  (if  the  State 
provides  Medicaid  coverage  to  SSI 
eligibles)  when  income  is  too  hi^  for 
cash  payments  but  not  high  enough  to 
replace  the  loss  of  Medicaid. 

This  incentive  continues  Medicaid 
coverage  for  working  disabled  or  blind 
people  under  age  65  when  their  income 
becomes  high  enough  to  cause  SSI  cash 
benefits  or  Federally-administered  State 
supplementary  payments  to  stop.  To 
qualify  for  extended  Medicaid  coverage 
under  section  1619(b),  a  person  must: 
— continue  to  have  a  disabling  condition 

or  continue  to  be  blind; 
— need  Medicaid  in  order  to  continue  to 

work; 
— ^be  unable  to  afford  benefits 
equivalent  to  the  SSI  Federally- 
administered  State  supplementary 
payments,  Medicaid  coverage  and 
publicly  funded  attendant  care 
services  (including  personal  care 
assistance)  die  person  would  be 
eligible  for  if  he/she  were  not 
woridng;  and 
— meet  all  nondisability  requirements 
for  SSI  payment  other  than  earnings. 

•  Plan  for  Achieving  Self-Support 
(PASS) 

PASS  can  help  an  individual  establish 
or  maintain  SSI  eligibility  and  can  also 
increase  the  indrvidual's  SSI  payment 
amount.  It  allows  a  disabled  or  blind 
person  to  set  aside  income  and/or 
resources  for  a  specified  period  of  time 
for  a  work  goal  such  as  education, 
vocational  training,  starting  a  business, 
or  the  purchase  of  work-related 
equipment.  A  plan  is  for  SSI  benefits 
only  and  does  not  affect  an  SGA 
determination.  Inoorae  and  resources 
that  are  set  aside  Me  exdoded  only 
under  the  SSI  income  and  resources  test. 

The  individual  nrast  have  a  feasiUe 
woric  goal,  a  specifk  savings/spending 
plan,  and  must  provide  for  a  clearly 


identifiable  accounting  for  the  funds 
which  are  set  aside,  l^e  plan  must  be  in 
writing  and  have  a  ^)ecific  timeframe. 

•  Impairmeot-Related  Work  Expenses 
(IRWE) 

The  cost  of  certain  impairment-related 
services  and  items  that  a  person  needs 
in  order  to  work  can  be  deducted  from 
earnings  in  deteraiinations  of  SGA,  even 
if  these  items  and  services  are  also 
needed  for  nonwork  activities.  IRWE 
are  also  excluded  from  earned  income  in 
determining  an  SSI  recipient's  monthly 
payment  amount  However,  individuals 
must  first  etablidi  Federal  SSI  eligibility 
without  the  IRWE  expenses  exclusion. 

•  Blind  Work  Expenses  (BWE) 
Any  earned  income  of  a  blind  person 

which  is  used  to  meet  any  expenses 
reasonably  attributable  to  earning  the 
income  is  not  counted  in  deledtaining 
SSI  eligibility  and  payment  amount  if 
the  blind  person  is  under  aged  or  age 
65  or  older  and  received  SSI  payments 
due  to  blindness  (or  received  payments 
under  a  former  State  plan  for  aid  to  the 
blind)  for  the  month  before  he/she 
attained  age  65.  A  BWE  need  not  relate 
directly  to  an  individual's  blindness;  it 
need  only  be  a  work-related  expense  of 
the  individual 
4.  Current  SSA  VR  program: 
SSA's  VR  program  generally  operates 
as  follows: 

•  SSA's  field  offices  (FOs)  alert  new 
disability  or  blindness  applicants  that 
they  might  be  referred  to  a  State  VRA. 
SSA  now  uses  only  State  VSAs  to 
provide  reimbursable  VR  services. 

•  The  State  DDSs.  the  agencies  that 
collect  the  medical  information  and 
make  SSA's  disability  and  blindness 
determinations,  screen  claims  for 
possible  VR  referrals  in  conjunction 
with  determining  whether  the  applicants 
are  disabled  or  blind.  The  DDS 
screening  for  VR  is  a  manual  process, 
generally  carried  out  by  disabilify 
examiners,  using  gross  screening  criteria 
and  relying  on  medical  and  vocational 
information  collected  for  purposes  of 
determining  disability  or  bliiidness. 
Generally,  no  special  information  is 
gathered  for  VR  assessment. 

•  DDSs  refer  selected  disability  or 
blindness  applicants  (both  beneficiaries 
and  non-beneficiaries)  to  State  VRAs. 
DDSs  provide  copies  of  the  disability  or 
blindness  determination  and  relevant 
medical  and  vocational  information  to 
the  State  VRAs. 

•  The  State  VRAs  decide  which  of  the 
DDS  referrals  appear  to  be  good 
candidates  for  VR  and  should  be 
C(mtacted.  Disability  beneficiaries  who 
apply  to  these  agencies  for  VR  are 
subject  to  the  same  standards  of 
eligibility  as  others  served  by  the 
agencies.  Those  who  are  determined 


eli^ble  for  VR  are  substantively  and 
consensually  involved  in  the 
development  of  an  'individaalized 
written  rehabilitation  program  [plan]." 
State  VR  eligibility  and  service 
decisions  are  based  on  die 
Rehabilitation  Act  of  1973. 

•  SSA  reimburses  die  State  VRAs  for 
the  costs  of  certain  VR  services 
provided  to  DI  and  SSI  beneficiaries. 
With  certain  exceptions,  reimbursement 
may  be  made  only  for  those  VR  services 
that  result  in  beneficiaries  perfonning 
SGA  for  a  continuous  period  of  9 
months. 

Section  U-^Hiority  Areas 

In  developing  the  priority  areas  for  the 
FY  1988  RDP.  SSA  has  reviewed  and 
updated  the  critical  needs  of  its 
disability  programs  based  on: 

•  suggestions  by  rehabititation  and 
employment  professionals; 

•  recommendations  from  SSA's 
central  and  regional  offices: 

•  results  of  prior  research  and 
demonstration  activities; 

•  ^ant  awards  made  under  the  FY 
1S87  RDP,  and 

•  recommendations  from  the  DAG. 
The  current  critical  needs  of  SSA's 

program  to  help  beneficiaries  who  have 
ability  to  work  include: 

•  eariy  intervention; 

•  rapid  assessment; 

'  •  improved  coordinated  referral;  and 

•  management  of  service  provision 
diat  is  cost-effective  in  achieving 
sustained  employment  outcome. 

The  priorities  that  follow  focus 
primarily  on  employment  assistance.  In 
reviewing  proposals,  SSA  will  also 
consider  proposed  WI  features  (e.g., 
extension  of  TWP)  that  are  potentially 
cost-effective  and  administratively 
feasible  on  a  demonstration  basis  and 
that  are  proposed  using  methods  that 
will  effectively  measure  their  impact 

Note. — Because  new  WI  affect  the 
structure  of  SSA's  disability  programs  and 
have  major  policy  and  cost  implications, 
testing  of  new  WI  generally  must  be  carried 
out  on  a  sufHcient  scale  and  using 
appropriate  experimental  designs,  to  assure 
that  Tindings  are  representative,  can  be 
generalized,  and  provide  definitive 
information  on  impact  Additionally,  Wl 
involving  benefit  adjustments  cannot  be 
tested  without  manipulation  of  SSA's  benefit 
records,  thus  such  tests  require  SSA 
management.  This  includes  testing  of  a 
benefit  offset  (reduction  of  benefits  based  on 
earnings). 

SSA  RECOGNIZES  THAT  THE 
SCOPE  OF  WORK  OF  ANY  SINGLE 
AH>UCA'nON  MAY  ADDRESS 
ASPECTS  OF  SEVERAL  OF  THE 
PRIORITY  OR  SUBPRIORTTY  AREAS 
USTED.  IN  SELECTING  THE  ONE 
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PRIORITY  AND  SUBPRIORITY  AREA 
UNDER  WHICH  YOUR  PROPOSAL 
WILL  BE  REVIEWED,  PLEASE  SELECT 
THE  SINGLE  PRIORITY  OR 
SUBPRIORITY  AREA  WHICH  MOST 
CLEARLY  MATCHES  THE  OVERALL 
PURPOSE  OF  THE  PROJECT  BEING 
PROPOSED.  SSA  WILL  NOT  ASSIST 
APPUCANTS  IN  MAKING  THIS 
SELECTION.  SUBPRIORITY  AREAS 
(E.G..  4.1.  4.6.  ETC.)  ENDING  WITH 
THE  WORD  "RESEARCH"  ARE    { 
INTENDED  TO  BE  RESEARCH 
PROJECTS  AS  CONTRASTED  WITH 
DEMONSTRATION  PROJECTS. 
GRANTEE  MATCHING  OR  COST- 
SHARING  REQUIREMENTS  DIFFER 
FOR  RESEARCH  AND 
DEMONSTRATION  PROJECTS.  (SEE 
SECTION  in,  PART  C). 

The  programmatic  priority  areas  of 
SSA's  RDP  are  as  follows: 
Priority  Area  1.0: 
Comprehensive  and  Systematic 
Employment  Assistance. 
Priority  Area  2.0: 
Better  Coordination  Between  Public 
and  Private  Sector  Programs  to 
Increase  Beneficiary  Interest  in  and 
Access  to  Employment. 
Priority  Area  3.0: 
Strategies  for  Assisting  Members  of 
the  Disability  Population  with 
Limited  Access  to  Employment 
Services.  i 

Priority  Area  4.0:  I 

Mechanisms  for  Matching 
Beneficiaries  with  Employment  and 
Employment  Assistance.         i 
Priority  Area  5.0:  ' 

State  Vocational  Rehabilitation 
Systems  Improvement 
Priority  Area  6.0:  I 

Application  of  New  Technologies  to 
Assist  Return  to  Employment 
Priority  Area  7.0: 
Communication  and  Marketing  of 
Work  Incentives,  Vocational 
Rehabilitation  and  Employment 
Information  to  Directly  Assist 
Beneficiaries  in  Returning  to  Work. 
Priority  Area  QXy. 
Development  of  State-of-the-Art 
Information  on  the  Functional 
Capacity  and  Compatible 
Occupations  for  Persons  With 
Various  Impairments. 
Priority  Area  9.0: 
Improved  Interagency  Record 
Matching. 
Priority  Area  10.0: 
Special  Studies. 
Priority  Area  11.0: 
Nonpriority  Area  Projects. 

Descriptions  of  Priority  and  Subptiority 
Areas 

Priority  Area  1.0: 
Comprehensive  and  Systematic 


Employment  Assistance 
Under  the  RDP.  SSA  has  identified 
and  tested  different  approaches  to  assist 
disabled  beneficiaries  to  return  to  work. 
Preliminary  findings  suggest  many  of  our 
beneficiaries  would  return  if  they  were 
provided  with  comprehensive  and 
systematic  VR  and  employment  services 
which  were  appropriately  targeted  and 
responsive  to  their  actual  employment 
needs.  Identification  and  testing  of  the 
most  promising  forms  of  employment 
assistance  is  underway.  The  following 
key  elements  are  needed  for  a 
comprehensive  approach  to  employment 
assistance: 

•  early  and  cost-effective  client 
assessment; 

•  rapid  referral  to  needed 
employm^t  services; 

•  managed  service  provision  to  assure 
eppropriate.  timely  and  cost-effective 
service  delivery; 

•  methods  to  assure  employment 
outcome;  and 

•  cost  management  and  cost 
containment  measures  for  the  entire 
rehabilitation  and  employment  process. 

1.1    Comprehensive  Employment 
Services  Using  Case  Management  SSA 
is  seeking  a  medium-to-large-scale 
demonstration  project  to  provide 
beneficiaries  with  consistent  and 
comprehensive  employment  services 
using  a  case  management  approach. 
Proposals  should  include  cost- 
containment  mechanisms  to  assure 
effective  and  cost-beneficial  service 
provision.  Projects  can  include  tests  of 
direct  beneficiary  involvement  in  the 
development  of  plans  to  return  to  woiic 
and  in  the  selection  of  VR/employment 
service  providers.  Such  a  project  must 
be  of  sufficient  size  and  scope  to  permit 
a  scientific  evaluation  of  outcome  and 
must  involve  use  of  multiple 
rehabilitation  and  employment  service 
providers  through  a  case  management 
system.  The  demonstration  should 
involve  the  use  of  case  managers  who 
operate  outside  of  the  SSA  field 
structiue  and  are  able  to  establish 
effective,  replicable  linkages  with  and 
between  SSA  FOs,  beneficiaries,  and 
multiple  employment  service  providers. 
The  project  should  clearly  focus  on 
SSA's  critical  needs:  early  intervention; 
rapid  assessment;  coordinated  referral; 
and  management  of  service  provision  to 
achieve  sustained  employment  outcome. 
And.  the  project  should  test  a 
comprehensive  employment  approach 
for  SSA  beneficiaries.  Also,  the  project 
must  include  a  carefully  and  thoroughly 
designed  evaluation  component  using 
objective  evaluative  expertise  which 
will  provide  appropriate  scientific 
evidence  on  outcomes  and  include 


evaluation  of  costs  and  benefits  using 
accepted  cost-benefit  analysis 
techniques.  The  project  may  focus  on  a 
regional  area  of  the  nation,  but  should 
produce  results  which  could  be  used  on 
a  national  basis. 

Priority  Area  2.0: 
Better  Coordination  Between  Public 
and  Private  Sector  Programs  to 
Increase  Beneficiary  Interests  in 
and  Access  to  Employment 

A  commonly  observed  problem  for 
beneficiaries  considering  employment  is 
the  lack  of  coordination  between  public 
and  private  sector  programs  designed  to 
assist  people  with  disabilities. 
Beneficiaries  may  encounter  conflicting 
goals  and  eligibiUty  requirements, 
misinformation  about  the  interaction  of 
programs,  and  lack  of  cooperation 
between  program  representatives.  This 
results  in  severely  limiting  the 
effectiveness  of  such  programs. 

2. 1    Public  and  Private  Sector 
Program  Collaborations.  SSA  is 
interested  in  demonstrating 
collaboration  and  cooperation  to 
increase  employment  opportunities  for 
disabled  beneficiaries.  This 
collaboration  and  cooperation  could 
involve  SSA  and  employers,  private 
insurers,  PICs,  labor  unions,  hospitals. 
State  VRAs.  State  offices  for  mental 
retardation  and  mental  health,  private 
VR  organizations,  employment  agencies, 
disability  organizations,  self-help 
organizations,  residential  programs,  etc. 
Potential  areas  of  collaboration  and 
cooperation  include  informing 
beneficiaries  about  program  interactions 
and  available  assistance,  developing  job 
opportunities,  training  and 
accommodation,  shared  funding  of 
employment  assistance,  access  to 
private  medical  benefits  and  services, 
and  State  VRA  cooperation  with  other 
public  sector,  nonprofit  or  private  sector 
employment  service  organizations  in 
providing  services  to  beneficiaries. 
Where  possible,  such  cooperation  could 
also  involve  use  of  the  Targeted  Jobs 
Tax  Credit  and/or  available  on-the-job 
training  funds  provided  through  the  Job 
Training  Partnership  Act 

SSA  is  seeking  coordinated  pro>;rains 
based  on  the  collaborative  efforts  of  two 
or  more  agencies  or  organizations. 
These  programs  should  target  DI/SSI 
beneficiaries  and  be  programs  should 
target  DI  SSI  beneficiaries  and  be 
structured  so  that  assessment  referral, 
intervention,  and  employment 
components  are  used.  Efforts  should  be 
made  to  use  existing  employment 
networks.  Projects  must  include  specific 
and  measurable  employment  outcomes. 


be  cost  beneficial  and  have  potential  for 
national  replication. 

2.2  Worker's  Compensation  and 
Costs  Risl  Reduction.  Some  study 
findings  have  indicated  that  one  barrier 
which  prevents  rehabilitated  clients 
from  obtaining  jobs  is  employers' 
concerns  about  worker's  compensation 
liability.  Although  most  states  have 
established  "second  injury  funds,"  this 
apparently  has  not  entirely  alleviated 
theproblem. 

Therefore,  SSA  is  seeking  small-scale 
employment  demonstrations  involving 
placement  of  beneficiaries  in 
competitive  employment.  These 
demonstrations  should  involve 
collaboration  and  cooperation  between 
employers,  insurers,  other  organizations, 
and/or  SSA  to  reduce  the  risk  which 
employers  face  for  worker's 
compensation  payments  for 
beneficiaries  who  become  employed. 
The  risk  reduction  period  should  be  for  a 
limited  time,  not  to  exceed  2  years  and 
cost-sharing  of  the  worker's 
compensation  payment  risk  is 
anticipated. 

Additionally,  these  demonstrations 
must  include  the  following  fundamental 
elements: 

(1]  Identification  of  beneficiaries  for 
employment; 

(2)  Identification  of  employers  and 
spedfic  placement  opportunities; 

(3)  A  specific  approach  which  defines 
how  employer  worker's  compensation 
risk  will  be  reduced;  and 

(4)  An  evaluation  plan  that  clearly 
indicates  the  differential  enhancement 
of  employability  for  these  beneficiaries. 

2.3  Referral  to  Part-time  and  Full- 
time Trial  Work  Opportunities.  In 
addition  to  coordinated  public  and 
private  sector  employment  programs, 
SSA  is  also  seeking  innovative 
proposals  for  demonstrations  to  aid 
disabled  beneficiaries  in  trying  out  their 
capacity  to  perform  competitive 
employment  through  temporary  short- 
term  employment  (e.g.,  6  months  or  less] 
in  real  work  settings.  SSA  believes  that 
in  general,  more  use  of  trial  work  can 
assist  many  more  beneficiaries  to  secure 
permanent  competitive  employment 
and  ultimately  reduce  dependency  on/or 
leave  the  disability  benefit  rolls.  This 
might  involve  planned  phases  from  part- 
time  to  full-time  work,  the  use  of  major 
employers  who  would  implement 
temporary  trial  work  programs  for  the 
disabled,  or  testing  trial  work 
opportunities  in  communities 
representative  of  typical  employment 
centers,  including  employment  with 
large  corporations  or  small  employers. 

One  particular  area  of  interest  would 
be  a  test  using  both  private  and  public 
referral  sources  in  the  development  of 


such  trial  work  opportimities.  Another 
possible  approach  would  involve 
opportunities  for  temporary  trial  work  in 
the  home  that  would  be  liiiked  to 
competitive  work  opportunities  outside 
the  home  once  full-time  work  capacity 
was  established.  Waiver  of  elements  of 
the  existing  TWP  is  available  and  will 
be  considered  is  requested. 
Priority  Area  3.0: 
Strategies  for  assisting  members  of 
the  disability  population  with 
limited  access  to  employment 
services 
While  a  significant  portion  of 
disability  beneficiaries  have  indicated 
that  they  want  to  work,  not  all  segments 
of  the  disability  population  have  had  the 
same  opportunities  for  employment  or 
employment  assistance.  There  have 
been  dramatic  and  innovative  advances 
in  the  treatment  and  rehabilitation  of 
various  severe  impairments,  such  as 
cardiovascular  and  musculoskeletal 
problems.  And,  these  treatments  have 
led  to  restoration  of  functional  capacity 
and  return  to  employment.  However,  too 
few  disability  beneficiaries  have  had  the 
opportunity  to  benefit  from  these 
advances  and  obtain  assistance  in 
locating  employment. 

SSA  is  interested  in  exploring  new 
methods  and  techniques  for  particular 
groups  of  beneficiaries,  but  such  efforts 
must  reflect  a  service  model  that  relates 
to  the  SSA  program  and  demonstrate 
generic  VR/employment  methods  which 
could  be  replicated  and  accessed 
systematically  by  SSA  for  use  with 
beneficiary  groups. 

SSA  is  interested  in  supporting 
demonstrations  that  will  increase 
rehabilitation  and  employment 
opportunities  for  these  specialized 
beneficiary  populations.  These  projects 
must  be  designed  to  enable  disability 
beneficiaries  to  achieve  SGA.  must  be 
innovative  and  must  test  comprehensive 
VR/employment  interventions  which 
include  the  following  key  components: 
early  intervention,  rapid  assessment 
improved  coordinated  referral,  and 
management  of  service  provision  to 
achieve  employment  outcome.  We  are 
interested  in  the  replication  potential  of 
these  strategies.  In  addition,  an 
objective  evaluation  design  must  be 
proposed  which  specifically  addresses 
the  issue  of  replicability  with  particular 
attention  to  measuring  the  efficiency, 
effectiveness  and  cost-benefit  ratio  of 
the  techniques  used  when  integrated 
with  SSA  disability  program  operations. 
Populations  of  particular  interest  are: 

3.1  beneficiaries  over  age  50; 

3.2  SSI  beneficiaries  with  littie  or  no 
employment  history  in  need  of 
employment  services; 


3.3  beneficiaries  disabled  based  on 
cardiovascular  disease; 

3.4  beneficiaries  disabled  based  on 
respiratory  disease; 

3.5  beneficiaries  disabled  based  on 
traumatic  brain  injury; 

3.6  beneficiaries  disabled  based  on 
chronic  mental  illuess; 

3.7  beneficiaries  disabled  based  on 
drug  addiction  or  alcoholism;  and 

3.8  beneficiaries  disabled  based  on 
orthopedic  injuries. 

Priority  Area  4.0: 
Mechanisms  for  Matching 
Beneficiaries  With  &nployment  and 
Employment  Assistance 

One  of  the  greatest  difficulties  for 
organizations  attempting  to  help 
disability  beneficiaries  return  to  work 
has  been  the  lack  of  a  reliable 
mechanism(s)  for  matching  beneficiaries 
with  available  and  appropriate 
employment  and  employment 
assistance.  Survey  information  has 
indicated  that  many  beneficiaries  want 
to  work.  Numerous  employers  have 
volunteered  to  hire  beneficiaries  and 
many  organizations  have  offered  to 
assist  beneficiaries  in  preparing  for  and 
obtaining  employment.  However,  there 
has  been  only  limited  success  in 
actually  making  the  necessary  linkages 
between  beneficiaries  and  employers  or 
employment  assistance.  SSA  is 
interested  in  supporting  the 
development  of  effective  and  efficient 
screening  and  referral  models  that  will 
link  disability  beneficiaries  to 
employment  assistance  and  direct  job 
opportunities.  These  demonstrations 
must  be  designed  to  rapidly  and 
efficientiy  link  beneficiaries  with 
appropriate  employment  opportunities 
and  job  assistance  services.  And,  the 
techniques  used  must  be  replicable 
within  SSA's  disability  programs. 

4.1    Screening  for  Vocational 
Rehabilitation.  CurrenUy,  the  State 
DDSs  use  model  screening  criteria  to 
identify  disability  applicants  who  will 
benefit  fit)m  State  VR  services. 
Originally  developed  by  a  Federal/State 
workgroup,  these  criteria  are 
unvalidated  and  of  questionable 
effectiveness.  (A  copy  of  these  criteria 
may  be  obtained  fi-om  any  local  DDS  or 
from  SSA.)  SSA  would  support 
promising  proposals  for  developing  and 
validating  new  and  effective  screening 
criteria  to  identify  good  candidates  for 
VR  and  employment  services  who  will 
return  to  SGA.  (Note:  Proposals  to 
develop  new  screening  systems  must 
also  include  validation.)  SSA  is 
particularly  interested  in  testing  systems 
involving  criteria  which  can  be  rapidly 
apphed  using  computer  automation,  or 
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other  technical  adrances  which  are 
cost-effective  and  whidi  can  be 
validated  throu^  api^opriate 

evaluative  techniques  frese«ch).    i 
4^   MechanigBiB  for  Matching  I 
Beneficiaries  with  Available  and 
Appropriate  Employment  Assistance. 
Since  prior  SSA  demonstrations  have 
shown  that  private  sector  employment 
assistance  is  available  and  can  be  . 
effective  in  helping  beneficiaries  return 
to  work,  it  is  necessary  to  develop 
methods  for  matching  beneficiaries  with 
these  services. 

SSA  is  not  aware  of  any  available  and 
validated  mecfaanism(s)  that  could  be 
used  to  match  disabiBty  beneficiaries 
with  the  most  suitable  public  or  private 
sector  employment  assistance. 

SSA  is  interested  in  supporting 
development  and  validation  of 
mechani8m(s)  that  could  be  used  to 
screen  and  match  beneficiaries  with  the 
most  effective  and  efficient  employment 
assistance.  This  could  include 
mechanisms  that  feature: 

•  information  on  employment  trends, 
available  jobs  (e.g.,  job  banks]  and  job 
requirements; 

•  employment-delated  rehabilitation 
services; 

•  a  practical  and  cost-effective 
method  of  determining  beneficiaries' 
motivation  to  return  to  work;  and 

•  information  on  job  accommodation 
needs. 

SSA  is  interested  not  only  in  matching 
models  that  have  general  applicability 
but  also  those  that  are  appropriate  for 
spedfic  physical  and  mental  | 

impairments.  Proposals  in  this       I 
subpriority  area  should  not  be  designed 
to  develc^  job  matching  systems  alone 
but  should  focus  on  systems  which 
screen  beneficiaries,  identify 
appropriate  and  cost-effective 
employment  services  and/or  job 
opport\mities,  and  create  methods  of 
linking  beneficiaries  with  services/jobs. 

4.3  Referral  to  Providers.  FoHowing 
the  matching  of  beneficiaries  with 
potential  employers  or  empbyment 
services,  SSA  is  seeking  rapid  referral 
systems  which  coold  be  implemented  to 
move  clients  to  providers  efficiently, 
track  the  services  provided,  and  also 
provide  continuous  data  on  costs  of 
services  and  outcomes.  Such  projects 
should  involve  automated  capability  to 
refer,  track,  and  monitor  the  progress  of 
beneficiaries  being  provided 
employment  services  and/or  jobs.  And, 
such  systems  should  be  highly  cost- 
effective  and  capable  of  being  used  with 
locally  available  SSA  computer 
capacity. 

4.4  Screening  of  Mentally  Retarded 
Clients.  Demonstrations  of  on-the-job 
(transitional  employment)  training  for 


the  retarded  have  indicated  diat  the 
trainee's  motivation  to  succeed,  or  at 
least  to  cooperate,  it  a  major  fector  in 
successfid  wofk  attempts.  Hiere  is  also 
indication  tiraf  cKents  whose  level  of 
functioniRg  is  krw  in  some  areas  can  still 
succeed,  as  long  as  they  have  some 
compensating  strengths.  SSA  is 
interested  in  sapporting  projects  to 
develop  measures  of  motivation  and 
indices  for  evahiating  die  strengths  and 
weaknesses  of  retarded  trainees  in 
terms  of  functional  capacities  to  perform 
employment.  The  role  of  family  support 
and  encouragement  or  similar  support 
fi^m  elsewhere  in  the  onmmiuiity,  as  a 
factor  in  motivatioik  and  Job  success, 
should  be  a  particular  focus  of  interest 
The  measures  should  be  applicable  to 
persons  with  low  levels  of  ability  and 
multifde  severe  impairments,  and  avoid 
use  of  implicit  screening  methods  which 
could  weaken  the  validity  and 
usefulness  of  results  cm  explicit 
screening  methods.  Rigorous  techniques 
should  be  used  in  studying  complex 
issues  like  motivation  and  indices  of 
abilities.  Tests  of  the  applicability  of 
measures  to  SSA  beneficiaries  are 
essential  (research). 

4.5  Types  of  fobs  Suitable  for 
Mentally  Retarded  Beneficiaries.  At 
present,  employment  programs  serving 
the  retarded  place  a  large  percentage  of 
clients  in  food  service  and  custodial 
occupations.  This  appears  due  to  the 
gtealer  accessibility  of  such  jobs  for  job 
development  and  placement  In  fact 
jobs  in  light  industry,  such  as 
benchwork  jobs,  are  frequently  simpler 
and  more  routine,  and  might  be  more 
suitable  for  certain  mentally  retarded 
persons.  SSA  is  interested  in 
information  on  the  characteristics  of 
types  of  jobs  that  are  suitable  for 
persons  with  particular  intellectual 
deficiencies.  Demonstrations  of 
employmemt  in  which  production  takes 
place  at  smaller  scale  might  produce  the 
opportunity  to  develop  information  on 
light  industry  job*  suitable  for  the 
mentally  retarded  These 
demonstrations  must  target  the  SSA 
beneficiary  population  and  must  provide 
detailed  information  on  employment 
outcomes. 

4.6  VR  Referral  and  Tracking 
Systems.  SSA  is  interested  in  in^iroving 
the  currrent  referral  of  disability 
apphcants  to  State  VRAs  through  more 
effective  follow-up  activity.  Cmrendy, 
DDSs  refer  a  sman  percentage  of 
recendy  aBowed  claims  to  the  State 
VRAs. 

Some  beneficiaries  who  mi^t  benefit 
fiom  such  VRA  evaluations  and  services 
do  not  actively  sedc  VRA  aid.  nor 
respond  to  VRA  invitations  to  assist 
them  to  return  to  work.  This  may  be  due 


to  a  lack  of  understanding  of  what  is 
being  proposed  and/or  a  fear  of  losing 
their  benefits.  Thus,  when 
administrative  foUow-np  efforts  are 
made  (after  the  VR  referrals)  to 
determine  later  beneficiary 
rehabilitation  status,  Aese  efforts  may 
be  time  consuming  and  non-productive. 

Demonstrations  should  focus  on  a 
more  efficient  and  productive  type  of 
referral  and  tracking  system  which 
would  help  SSA  and  DDS  administrative 
staffs  improve  referral  of  beneficiaries 
to  VRA,  carry  out  more  productive 
administrative  follow-up  activities  to 
encourage  beneficiaries  to  apply  for  VR 
services,  and  track  the  referred 
beneficiaries  through  referral, 
acceptance  of  VR  services,  receipt  of 
services,  and  return  to  work. 

An  additional  referral  issue  is  when 
wouU  be  the  best  times  for  SSA  to  refer 
beneficiaries  to  the  State  VRAs  (or  other 
employment  services),  and  how  many 
times  referrals  should  be  made  of  the 
same  beneficiaries.  One  conventional 
wisdom  about  VR  referral  is  that  the 
earlier  the  interventioo  the  better,  and 
that  it  is  critical  to  intervene  before  an 
individual  develops  a  disability  mindset 
become*  dependent  on  disability  status 
(e.g.,  secondary  gain)  and/or  ceases  to 
have  marketable  skills.  However.  VRAs 
have  noted  that  disability  applicants  are 
often  not  receptive  to  VR  while  they  are 
awaiting  a  dimbility  determination  and 
that  for  some  impairments,  there  are 
medical  reasons  to  delay  VR.  Most  SSA 
referrals  are  corrently  made  by  the  State 
DDSs  at  the  time  of  the  disabihty 
decision  to  allow  or  deny  benefits  to 
applicants.  Sometimes  the  ai^licants 
are  still  too  disabled  by  a  recent  medical 
conditioa  to  believe  VR  services  coold 
be  useful.  Demonstrations  are  needed  of 
referral  systems  indodrag  early  referral 
at  time  cH  aiq)Iication  and  referral  at 
later  points  in  time  that  woald  resdt  in 
more  benefkiary  response  and  return  to 
w(Hk.  However,  suck  demonstrations 
most  be  cost-effective  and  not  increase 
adnranstratrve  worMoads  of  State  DDSs 
(research). 

4. 7   Potential  for  Direct  Involvement 
of  Beneficiaries  in  the  Selection  of 
Rehobihtation  Providers  (e.g.,  use  of 
vouchers)  and  in  the  Design  of  Their  VR 
Programs.  The  Act  requires  diat 
disability  applicants  be  referred  to  State 
VRAs.  Moreover,  whSe  State  VRAs 
develop  an  individoalixed  written 
rehabilitation  program  for  each  client 
accepted  fbr^  serrioes.  these 
programs  must  meet  RehebOttation 
Services  Administradon  (RSA) 
guidelines,  and  die  availability  of 
services  offered  is  sometimes  restricted 
by  budgetary  constraints.  Therefore, 


SSA  is  interested  in  demonstrations  to 
measure,  within  a  reasonable  range  of 
options,  the  degree  to  which  client 
participation  in  the  selectidn  of  VR 
services  and  VR  providers  may  enhance 
participation  in  the  VR  programs,  reduce 
the  duration  of  the  VR  program,  enhance 
the  effectiveness  of  the  program,  and 
improve  employment  placement 
outcomes.  SSA  anticipates  that  projects 
in  this  area  will  include  some  form  of 
case  management  involving  client 
participation  in  planning  rehabilitation 
and  employment  program  services, 
selecting  appropriate  providers  of 
services,  and  monitoring  their  own 
progress.  In  addition,  SSA  is  particularly 
interested  in  projects  using  vouchers 
which  include  cost-sharing  options 
supported  by  SSA,  beneficiary  co- 
payments  or  other  funding  sources. 
(Note:  Monies  for  cost-sharing  must  be 
budgeted.  See  Part  III,  Section  B,  6h.) 
The  objective  is  to  demonstrate  ways  in 
which  cUent-directed  rehabilitation/ 
employment  programs  can  be  developed 
and  implemented  on  a  cost-effective 
basis  with  replication  potential. 
Priority  Area  5.0: 

State  Vocational  Rehabilitation 
Systems  Improvement 

SSA's  principal  and  long-standing 
employment  service  resource  has  been 
the  netwoiic  of  State  VRAs  and  agencies 
for  the  blind  that  are  responsible  for 
administering  State  plans  for  VR  under 
the  Rehabilitation  Act  of  1973  (Pub.  L. 
93-112,  as  amended).  (See  Section  I, 
subsection  E,  "Background,"  2,  for 
description  of  SSA's  program  with 
States).  Over  the  years,  these  agencies 
have  helped  many  beneficiaries  return 
to  work,  but  in  recent  years,  fewer 
beneficiaries  have  received  State  VR 
services.  Additionally  the  most  recent 
report  on  State  agency  rehabilitations 
(RSA-300, 1985)  shows  Uiat  less  dian 
half  of  all  DI/SSI  disabled  and  blind 
beneficiaries  reported  as  rehabilitated 
were  in  the  competitive  labor  market. 
SSA  is  interested  in  innovative  State 
VA/employment  agency  demonstrations 
leading  to  successful  job  placement 
which  specialize  in  the  follpwing  areas: 

5:1    linkages  with  employers  and 
private  sector  employment  resources; 

5.2  creative  cost-contaiimient 
approaches  that  will  reduce  average 
costs  of  rehabilitation/job  placement 

5.3  new  measures  of  successful 
rehabilitation  that  are  predictive  of 
sustained  competitive  employment  to 
replace  the  current  standard  (9  months 
ofSGA); 

5.4  new  structural  approaches  to 
assign  State  VRA  staff  to  specialize  in 
beneficiary  rehabilitation  and 
employment  which  result  in  more 


beneficiaries  being  served  and  returned 
to  SGA  at  reasonable  costs.  Such 
approaches  must  lead  to  measurable 
and  significant  increases  in  employment 
placement  of  SSA  beneficiaries,  be 
replicable  on  a  national  basis,  and  be 
highly  cost-effective.  Approaches  which 
merely  assign  staff  to  work  with  SSA 
beneficiaries  are  not  being  sought.  The 
demonstrations  of  interest  to  SSA 
involve  changes  in  the  structural 
approach  wi&in  the  VRA  related  to 
serving  SSA  beneficiaries,  lliese 
changes  must  result  in  significantly 
more  beneficiaries  returning  to  work 
and  must  be  capable  of  continuing 
without  support  fiom  SSA;  and 

5.5    iimovative  use  of  technology 
which  permits  impaired  persons  to  work 
and/or  directly  ameliorate  and/or 
improve  their  impainnent(s)  to  improve 
functional  capacity  to  work. 
Priority  Area  6.0: 

Application  of  New  Technologies  To 
Assist  Return  to  Employment 

Advances  in  technology  offer 
opportunities  for  disability  beneficiaries 
both  as  consumers  and  producers. 
Significant  advances  are  continuing  to 
be  made  in  the  development  and 
refinement  of  new  technologies  for 
reducing  impairments  and  overcoming 
the  handicapping  effects  of  impairments. 
These  developments  and  refinements, 
which  are  not  always  known  and 
accessible  to  beneficiaries,  make  it 
possible  for  more  disabled  persons  to 
return  to  work.  Additionally,  some 
companies  that  market  new  technology 
to  and  for  disabled  persons  have  found 
that  it  can  be  very  cost-effective  to 
employ  disabled  persons  in  the  delivery 
of  services  to  other  disabled  persons. 
And,  in  many  areas  of  high  technology 
production  in  generak  companies  have 
found  that  persons  with  certain 
disabiUties  are  particularly  suitable  for 
employment 

6.1    Rehabilitation  Engineering  and 
Other  Forms  of  Technological 
Assistance.  The  Rehabihtation 
Amendments  of  1986  (P.L  99-506)  raised 
the  national  priority  of  rehabilitation 
engineering,  which  the  amendments 
define  as  "systematic  application  of 
technologies,  engineering  methodologies 
or  scientific  principles  to  meet  the  needs 
of  individuals  with  handicaps  in  areas 
including  education,  rehabilitation, 
employment,  transportation, 
independent  living  and  recreation." 
Rehabilitation  engineering  itself  usually 
only  extends  the  functional  capabilities 
of  the  handicapped.  It  offers  its  greatest 
potential  when  it  is  combined  with  other 
support  services,  such  as  VR  and 
employment  services,  in  a  concerted 
effort  to  help  the  disabled  return  to 


work.  SSA  is  interested  in  projects 
which  use  rehabihtation  engineering 
technologies  in  conjunction  with 
employment  services  to  assist  persons 
to  return  to  work,  and  projects  which 
link  beneficiaries  needing  technological 
intervention  in  order  to  return  to  work  to 
sources  of  these  services.  SSA  is 
particularly  interested  in  projects  wh'ch 
can  link  beneficiaries  to  both 
rehabilitation  engineering  technology 
and  employment  services  resulting  in 
return  to  work.  Such  projects  shodd  be 
cost-effective,  permit  the  use  of  multiple 
resources  combined  with  SSA  payment 
for  services,  and  be  replicable.  In 
designing  such  projects,  attention  should 
be  given  to  mechanisms  that  would 
permit  SSA  to  rapidly  refer  beneficiaries 
to  appropriate  engineering  technology 
and  employment  services. 

6.2    Enhanced  Access  to  Providers  of 
Rehabilitation  Engineering.  There  is  a 
need  to  expand  the  opportunities  for 
disability  beneficiaries  to  access  new 
technologies,  particularly  technologies 
that  are  marketed  to  disabled  persons. 
We  are  particularly  interested  in 
projects  that  provide  improved  methods 
for  beneficiaries  to  gain  access  to  new 
technologies,  or  projects  which  provide 
beneficiaries  with  access  to  networks 
which  use  technology  to  develop 
employment  SSA  is  seeking  to  link 
these  networks  and/or  programs  with 
beneficiaries. 

Priority  Area  7.0: 

Communication  and  Marketing  of 
Work  Incentives,  Vocational 
Rehabilitation,  and  Employment 
Information  to  Directiy  Assist 
Beneficiaries  in  Returning  to  work 

The  Social  Security  Disability 
Amendments  of  1980  liberalized  existing 
WI  with  the  introduction  of  multiple 
new  provisions  (see  I-E-3).  However,  to 
a  large  degree,  these  WI  have  not  been 
used  by  beneficiaries,  raising  the 
question  of  how  effectively  tiiey  have 
been  communicated.  Recent 
amendments  added  new  incentives  (see 
I-E-3).  The  problem  of  lack  of 
awareness  and/or  understanding  of  WI 
exists  despite  legislative  initiatives,  SSA 
information  initiatives,  recent  changes 
in  attitudes  toward  the  disabled, 
advances  in  medical  care,  and  wider 
availability  of  rehabilitation  and 
employment  services. 

We  know  that  the  success  of  program 
WI  in  large  part  depends  on: 

•  the  beneficiary  population's 
awareness  of  their  rights,  obligations 
and  opportunities  under  the  law; 

•  die  knowledge  of  SSA's  field  staff 
about  WI  to  respond  to  claimant 
inquiries  accurately  and  timely;  and 
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•  the  knowledge  and  relationships 
between  SSA  and  disability 
organizations,  public  and  private  VR/ 
employment  agencies,  job  placement 
programs,  physicians,  employers, 
insurers  and  others. 

There  is  a  need  to  develop  new.  more 
effective  marketing  strategies  and 
materials  which  would  encourage 
greater  use  at  die  incentives  by  SSA's 
disabled  populations. 

Since  treating  physicians,  insurers. 
State  VRAs.  private  VRs.  and  employers 
share  in  SSA's  goal  of  returning  disabled 
beneficiaries  to  economic  self- 
sufficietury,  we  seek  their  involvement 
in  program  promotion  aiul  delivery.  SSA 
believes  that  these  organizations  can 
interrelate  much  more  closely  by  sharing 
information  and  expediting  retum-to- 
work  efforts  for  beneficiaries.  Bat  for 
this  to  occur,  systematic  and  ongoing 
linkage  procedures  must  be  developed. 

The  need  is  to  accommodate. 
encourage  and  support  increased 
beneficiary  interest  in  using  the  WL 
expedite  linking  beneficiaries  with 
appropriate  service  providers,  and 
provide  follow-up  services  for 
beneficiaries  who  become  involved  in 
work  activity.  Through  increased 
awareness  of  the  WI.  and  direct    i 
linkages  to  VR/employment  service 
providers,  we  seek  to  develop  improved 
attitudes  towards  SSA  as  a  helping  and 
nonadversarial  agency,  increase 
inquiries  at  FOs  about  the  use  of  WI, 
and  increase  referrals  to  employment 
service  providers. 

A  comprehensive,  integrated 
communications  and  service  approach  is 
necessary  to  encourage  larger  munbers 
of  DI  and  SSI  beneficiaries  to  retiim  to 
work  and,  ultimately,  achieve 
independent  status  through  prodnctive 
employment  This  approKfa  wiD  require 
clear  communication,  timdy  referral  to 
service  providers,  and  effective,  efficient 
placement  methods.  The  WI  most  be 
clearly  presented  to  beneficiaries,  i 
advocates,  physicians,  insurers,     I 
employers  and  others  as  an  important 
part  of  the  DI  and  SSI  programs. 

Through  the  establishment  of 
systematic  SSA-VR/eraptoyment 
agency  linkages,  many  more 
beneficiaries  will  be  assisted  in 
returning  to  employment  and  regaining 
their  economic  independence  and  self- 
esteem. 

SSA  is  partictdariy  interested  in 
projects  which:  I 

7.1    examine  comprehensive     ' 
integrated  conununicatians  approaches 
that  will  change  knowledge  and 
behaviors  of  disabled  beneficiaries  in 
order  to  increase  their  understanding 
and  use  of  the  WI; 


7.2  improve  the  knowledge  and 
awareness  of  WI  by  VR  and 
employment  service  providers, 
physicians,  insurers,  and  employers; 

7.3  create  information  exchange 
relationships  between  SSA, 
beneficiaries  and  service  providers  to 
encourge  retum-to-wock; 

7.4  increase  the  knowledge  of  &e 
SSI  program,  particularly  the  basic  rules 
for  treating  income  and  resources  and 
how  these  are  modified  by  the  WI 
provisions  (1619  (a)  and  (b).  PASS, 
IRWE  and  BWE]  among  VR/ 
employment  agencies,  insums, 
rehabilitation  organizations,  social 
workers,  counselors,  and  other 
professionals  in  the  rehabilitation  field; 
and 

7.5  create  and  test  direct  linkages 
between  SSA  FOs  and  VR/employment 
providers  which  are  efiiective  in 
assisting  beneficiaries  to  receive 
services  and  return  to  vmik. 

Projects  in  these  subpriority  areas 
must  be  hig^y  oost-effectrve,  repKcable 
and  involve  appropriate  evaluation  and 
measurement  techniques  to  assure  that 
the  tests  effectively  increase  knowledge, 
affect  beneficiary  behavior  and 
measurably  improve  linkages  between 
SSA,  beneficiaries  and  VR/employment 
service  providers. 

Priority  Area  8.0: 
Development  of  State-of-the-Art 

Information  on  the  Functional 

Capacity  and  Compatible 

Occupations  for  Persons  With 

Various  hnpairments 
While  many  beneficiaries  have 
impairments  which  make  them  unable  to 
perform  any  work-related  activities, 
others  have  impairmeots  which  leave 
them  with  the  physical  and/or  mental 
capacity  to  perfonn,  some  forms  of  work. 
For  example,  an  individual  suffering 
irom  epilepsy  is  often  precluded  from 
performing  work  around  dangerous 
machinery  or  at  heights  bat  may  not  be 
prevented  from  performing  a  job  m  an 
office  setting.  Accurate  assessment  of 
remaining  functional  capacity  despite 
impairment  is  a  distiiu^t  challenge  to 
providers  of  health  care,  DL  and  VR. 

8.1    Meaaurement  of  Functional 
Capacity  for  Work  Performance.  SSA  is 
interested  in  projects  which  provide 
state-of-the-art  information  on  the 
functional  capacity  of  persons  with 
various  impairments.  Measares  and 
variables  need  to  be  defined  which  can, 
in  a  valid  and  reliable  manner,  provide 
accurate  estimation  of  capacity  for 
performance  of  work-related  functions. 
A  project  which  develop*  indices  of 
functional  capacity  for  specific  health 
conditions,  such  as  musculoskeletal  and 
neurological  impairments,  would  be  of 


particular  interest  to  SSA.  In  such 
projects,  specific  measures  and 
variables  must  be  defined,  tested,  and 
validated  with  disability  beneficiaries 
and  the  measures  must  specifically 
focus  on  functional  capacity  for  work. 
Empirical  validation  of  measures  is 
therefore  necessary.  New  prototypes  for 
measuring  functional  capacity  of 
persons  with  t^>ecific  impauments  will 
be  considered  so  long  as  the 
measurements  involve  assessing 
capacity  for  performing  work.  In 
developing  measurement  instruments, 
SSA  wiU  provide  support  only  for 
instruments  which  could  be  used  on  an 
industry-wide  basis  (research). 

8.2    Functiooal  Capacity  for 
Particular  Occupations.  Currently,  the 
Dictionary  of  Occupationed  Titles  and 
the  Selected  Characteristict  of 
Occupations  are  the  primary  aoorces  of 
infotmation  which  assist  in  the 
determination  of  which  occupatimps  are 
compatible  with  the  remaining 
funciiaoal  capacity  of  indivicfoals  with 
disabilities.  However,  no  compendium 
of  regular  and  modified  jobs  that  have 
been  successfully  performed  by  persons 
with  specific  types  and  degrees  of  losses 
of  function  has  been  compiled.  Having 
such  information  available  when  first 
encountering  an  impaired  individual, 
employment  and  VR  counselors  could 
begin  early  efforts  on  appropriate 
educational  programs  or  vocational  skill 
training  that  may  be  needed  in  assisting 
beneficiaries  to  return  to  work. 

SSA  is  interested  in  projects  which 
develop  a  compendium  of  information 
identifying  various  body  systems  and 
impairments,  including  conmion 
functiooal  limitation*  imposed  by  such 
impaiiment*,  and  specific  jobs  or 
occupation*  which  might  be  performed 
within  those  limitations.  Such  a 
compendium  should  be  based  on 
empirical  information  as  to  the 
functfonal  limitations  associated  with 
certain  impairments  and  the  specific 
types  of  occupations  and  jobs  being 
performed  by  persons  with  such 
impairments.  SSA  is  particularly 
interested  in  focusing  on  such 
impairment  categories  as 
cardiovascular,  musculoskeletal,  and 
mental,  although  other  categories  will  be 
considered  as  well.  The  development 
and  testing  of  prototype  systems  is 
feasible  in  this  subpriority  area 
(research). 

Priority  Area  9.0: 
Improved  Interagency  Record 
Matching 

For  many  year*.  SSA  has  provided 
beneficiary  information  via  compoter 
files  to  State  agencies  to  assist  in 


Pedwl  Ragirtwr  /  Vol.  53,  No.  86  /  Wednesday.  May  4.  1968  /  Notices 


16029 


accurately  administering  various  State 
programs.  These  data  files  permit  States 
to  employ  computer  matching  and  thus 
are  cost-effective  in  permitting  efficient 
administration  of  State  programs.  Also, 
SSA  has  sponsored  tests  of  automated 
matching  of  beneficiary  data  to  facilitate 
VR  service  provision.  However,  not  all 
data  files  that  the  State/local 
governments  maintain  are  compatible 
with  other  State  and  Federal  data  files. 
These  differences  in  systems  often 
preclude  effective  inter/intra-State/ 
Federal  matching. 

There  are  a  variety  of  voluntary 
organizations  that  have  excellent 
knowledge  of  the  working  of  Federal 
State  and  local  programs  which  SSA 
believes  could  assist  in  coordination 
and  development  of  interagency  data 
linkages. 

9.1    Computerized  Data  Matching 
Systems.  SAA  is  interested  in 
supporting  projects  with  States  and 
voluntary  agencies  that  involve  the 
development  of  computerized  record 
systems  (for  such  records  as  marriage, 
divorce,  etc.)  using  established 
standardized  formats  which  can  match 
Federal  State,  and  voluntary  agency 
records  to  assist  in  providing  accurate 
benefits,  and  increase  efficiency  in 
providing  rehabilitation  services.  Such 
projects  must  clearly  identify  the 
specific  data  systems  to  be  used,  their 
potential  for  matching  State/Federal 
records,  the  specific  outcomes  to  be 
achieved  and  the  methods  for  providing 
an  jempirical  test  of  the  system(s). 
Priority  Area  10.0: 

Special  Studies 

SSA  has  identified  a  nimiber  of 
special  study  priorities  related  to 
increasing  employment  opportimities  for 
beneficiaries.  SSA  is  interested  in 
supporting  studies  in  the  following 
areas: 

10.1    Health  Insurance  Coverage  of 
Disability  Beneficiaries.  OiganizaHons 
attempting  to  help  beneficiaries  return 
to  work  have  expressed  concern  about 
health  insurance  coverage  gaps  (actual 
or  anticipated)  that  may  cause 
beneficiaries  to  delay  or  avoid 
rehiabilitation  and  employment.  SSA  is 
interested  in  studies  using  available 
microdata  which  examine  health 
insurance  coverage  of  disability 
beneficiaries  (and  families)  and  health 
insurance  available  in  connection  with 
employment  of  beneficiaries,  the  timing 
and  availability  of  such  coverage, 
limitations  on  coverage,  and  exclusions 
preventing  coverage.  In  general  SSA  is 
seeking  to  learn  what  medical  benefit 
coverage  is  available  for  DI/SSI 
beneficiaries  (especially  coverage 
available  for  beneficiaries  who  return  to 


work),  the  extent  of  such  coverage,  gaps 
in  coverage,  and  when  these  gaps  occur. 
It  is  not  expected  that  projects  «vill 
propose  new  data  collection  but  rather 
that  existing  data  will  be  used  to 
provide  information  about  the  medical 
benefit  coverage  of  DI/SSI  b^ieficiaries. 
Applicants  should  clearly  identify  the 
data  sources  to  be  used  in  such 
analyses,  the  specific  data  items  to  be 
analyzed,  the  extent  and  limitations  of 
the  proposed  analyses,  and  the  specific 
questions  that  will  be  answered  by  the 
analyses  proposed  (research). 

10.2  Profile  Data  and  Information  on 
Employment  Placement  Success  With 
Disability  Beneficiaries.  SSA  is 
interested  in  developing  profile  data  on 
factors  which  are  associated  with 
successfid  employment  placements  for 
various  categories  of  disabilify 
beneficiaries.  The  grantee  must  provide 
SSA  «vith  specific  profiles  of  disabilify 
beneficiaries  who  return  to  work,  based 
on  analysis  of  data  on  the  demographic 
econmnic,  social  health  and 
psychological  characteristics  of 
beneficiaries.  Use  of  secondary  data 
sources  is  anticipated.  Profiles  should  be 
validated  based  on  actual  data  and 
returned  to  work  by  botefidaries. 
Profiles  should  dearly  identify  the  key 
variables  assodated  with  employment 
outcomes.  Profile  development  cannot 
be  based  on  case  histories  but  case 
histories  can  be  used  to  further  explain 
or  emphasize  profile  data.  The  objective 
is  to  (^vdop  profile  information  on  key 
benefidary  characteristics  assodated 
with  employment  success,  ftojects  must 
demonstrate  the  use  of  this  information 
in  referring  individuals  for  employment 
services. 

10.3  Employment  Services  and 
Rehabilitation  Needs  of  Persons  no 
Longer  Sufficiently  Disabled  to  Qualify 
for  Disability  Benefits.  SAA  is 
interested  in  supporting  demonstrations 
that  will  increase  rehabilitation  and 
employment  opportunities  for  persons 
leaving  the  disabilify  rolls  due  to 
medical  improvement  Demonstrations 
must  target  on  beneficiaries  who  are 
leaving  the  SSA  disabilify  program 
because  of  medical  improvement,  must 
specifically  provide  employment 
placement  services  which  are  highly 
cost-effective  and  which  can  be 
replicated  on  a  national  basis.  Proposals 
must  clearly  present  a  systematic 
method  of  identifying  appmpriate 
beneficiaries,  assure  their  actual  need 
for  placement  services,  present  a  rapid 
approach  for  planning  and  delivering 
such  services,  assuring  a  job  placement 
outcome  and  closely  monitoring  costs. 
Proposals  must  include  an  objective 
evaluation  design  which  will  measure 
the  efficiency,  effectiveness,  and  cost- 


benefit  ratio  of  the  techniques  used 
when  integrated  with  disabilify  program 
operations. 

10.4  Traumatic  Brain  Injury  (TBI) 
Studies.  Head  trauma,  primarily  (but  not 
exclusively)  due  to  accidents,  has 
become  an  important  public  health 
problem.  There  are  many  individuals 
who,  because  of  TBI,  apply  for  disabilify 
benefits.  Some  of  them  qualify  because 
of  the  neurological  components  of  the 
injury  and  others  because  of  mental 
components  of  the  injury.  It  is  estimated 
that  75  percent  of  head  injuries  are  of 
mild  to  moderate  severify.  Many  of 
these  injuries  involve  a  great  deal  of 
brain  injury,  but  to  distinguish  them 
from  the  category  of  "severe"  head 
injury  is  not  an  easy  task  even  after  all 
of  the  information  is  known.  We  still  do 
not  have  full  understanding  of  the 
components  of  post-traumatic  sequelae 
of  brain  injury.  SSA  believes  that  the 
following  issues  should  be  recognized 
when  considering  projects  in  this  area: 

•  mental  impairments  tend  to  be  most 
incapacitating  in  individuals  with  mild 
to  moderate  head  injury,  thus,  the  course 
of  recovery  needs  to  be  assessed  in 
these  daimants  to  determine  when  their 
impairments  are  stable. 

•  since  mental  impairments  tend  to  be 
a  fi^quent  cause  of  disabihty  in  head 
injury  cases,  an  assessment  should  be 
made  of  what  types  of  rehabilitation 
services,  specifically  designed  for 
mental  impairments,  are  the  most  likely 
to  restore  the  capacity  and  motivation  to 
return  to  work;  and 

■  since  a  significant  number  cf 
individuals  with  TBI  do  return  to  work, 
prognostic  factors  such  as  the  type  of 
injury,  nature  of  early  impairments,  etc., 
should  be  examined  to  determine  which 
claimants  are  the  most  likely  to  respond 
to  rehabilitative  intervention. 

Because  the  continuum  of  severity  in 
head  injury  and  its  sequelae  are  not  well 
understood,  this  renders  medical 
evaluation  of  these  daimants  difficult 
and  makes  estimation  of  functional 
capacity  for  purposes  of  establishing 
any  employable  skills  particularly  hard 
to  accompUsh. 

Therefore,  SSA  is  interested  in 
projects  in  which  TBI  data  are  analyzed 
to  answer  such  questions  as: 

1.  What  percent  of  mild  to  moderate 
head  injtved  individuals  return  to  work? 

2.  Can  return  to  work  be  predicted  by 
the  nature  of  the  injury?  (What  are  the 
medical/diagnostic  symptoms  of  injuries 
over  time  and  how  do  these  change  in 
the  first  year  after  injury?  Does  the 
severify  of  acute  mental  or  neurological 
symptoms  correlate  with  long-term 
functional  capacify?) 
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3.  What  is  the  most  effective  medical 
intervention  for  these  mUd  to  moderate 
injuries?  (Does  treatment  aimed 
speciflcaliy  at  the  mental  symptoms 
(e.g.,  cognitive  therapy  or  psyciiiatiic 
treatment)  provide  a  better  rate  of  return 
to  work  than  standard  treatment  or  no 
treatment?) 

4.  How  does  work  evaluation 
performance  relate  to  actual  return  to 
work?  (When  some  claimants  with 
competitive  level  skills  do  not  return  to 
work,  what  is  the  difference  in 
symptoms,  nature  of  injury  or 
demographic  features,  etc.,  between 
those  claimants  and  the  ones  who  do 
return  to  work?) 

SSA  would  anticipate  use  of  primary 
and  secondary  diagnoses  in  developing 
information  on  these  questions.  Also, 
SSA  will  require  appropriate  scientific 
designs  for  such  projects  to  assure  that 
data  and  analyses  produced  are  valid 
and  reliable  (research). 

10.5  Support  Needed  to  Continue 
Employment.  SSA  recognizes  that  many 
beneficiaries  who  return  to  work  after 
extended  periods  of  absence  bom  the 
workforce  due  to  disability,  need  help 
and  encouragement  to  enable  them  to 
remain  at  work.  SSA  is  interested  in 
proposals  for  effective  follow-up 
services  for  disabled  beneficiaries  who 
return  to  work  and  need  support  to 
assist  them  to  retain  their  employment, 
or,  if  they  fail  on  an  initial  return  to 
woiic  services  designed  to  help  them  to 
succeed  at  another  woric  opportunity. 

SSA  is  seeking  innovative  projects 
designed  to  assist  disabled  beneficiaries 
who  are  placed  in  employment  to 
remain  employed  for  significant  periods 
or,  if  employment  ends,  to  secure 
another  job  without  delay.  Such  projects 
might  involve  specialized  follow-up 
services  (only  where  required)  to  assure 
continuation  of  employment,  provide 
information  on  available  WI.  and 
resolve  employment-related  problems. 
Such  services  would  have  to  be  targeted 
on  employed  beneficiaries  and  be  highly 
efficient  and  cost-effective.  SSA  is  not 
interested  in  projects  which  simply 
follow-up  beneficiaries  who  are  placed 
in  employment  The  demonstrations  we 
are  seeking  must  focus  on  providing 
services  which  are  essential  so  that 
beneficiaries  continue  employment  or 
rapidly  locate  new  employment 

SSA  anticipates  that  projects  in  this 
subpriority  area  will  be  tainted  on 
special  populations  of  beneficiaries  who 
require  follow-up  services  in  order  to 
retain  employment  or  locate  new  | 
employment  Through  such  ' 

demonstrations,  SSA  is  seeking  to  leam 
about  the  types  of  beneficiaries  who 
require  job  retention  services,  the 
essential  services  needed,  and  their 


costs.  These  projects  must  be  based  on 
tests  with  employed  disabled 
beneficiaries  and  involve  empirical  data 
collection  and  appropriate  data  analysis 
to  ascertain  the  effects  of  the 
demonstrated  interventions. 

10.6  Measurements  of  Fatigue  in 
Individuals  with  Multiple  Sclerosis 
(MS). 

Fatigue  is  among  the  most  common 
and  debilitating  symptoms  of  MS.  Many 
people  with  MS  have  significant 
disabilities  resulting  at  least  in  part  from 
fatigue-related  dysfunction,  yet  it  is  a 
symptom  that  has  proven  difficult  to 
measure. 

SSA  would  support  an  effort  to 
develop  a  set  of  objective  tests  for 
measuring  fatigue  in  beneficiaries 
impaired  by  MS.  The  effort  might 
include  development  of  some 
psychological  test  instruments, 
functional  tests,  tests  of  performance 
decline  in  the  fatigued  state  and 
development  of  criteria  correlated  with 
fatigue.  The  latter  might  be  based  on 
preliminary  evidence  suggesting  a 
correlation  between  the  extent  of 
lesions  on  magnetic  resonance  imaging 
and  fatigue  or  on  evidence  of  increased 
energy  expenditure  in  certain  tasks.  A 
modest  effort  to  document  functional 
failure  using  simple  clinical  tests  before 
and  after  exercise  might  also  prove 
useful.  Exploration  of  changes  in  delay 
(evoked  potentials)  or  in  the  amplitude 
of  cortically-evoked  responses  with 
fatigue  could  lead  to  the  development  of 
more  objective  criteria  for  functional 
failure  with  fatigue. 

Some  MS-impaired  individuals  may 
also  have  difficulty  with  mental  tasks 
when  fatigued  even  though  they  may 
function  very  well  when  rested. 
Documentation  in  this  area  may  be 
difficult  but  testing  mental  functioning  in 
the  fatigued  state  might  prove  useful.  A 
thoughtful  selection  of  those  mental 
subtests  where  the  performance  of  MS- 
impaired  beneficiaries  is  reduced  with 
fatique  might  lead  to  development  of 
criteria  for  mental  performance  at 
various  levels  of  fatigue.  A  comparison 
of  tests  of  mental  performance  in  the 
rested  and  fatigued  state,  adjusted  for 
practice  effects,  might  provide  useful 
new  information  (research). 

Priority  Area  11.0: 
Nonpriority  Area  Projects 

Applicants  may  also  submit 
appUcations  fol  hmding  in  areas  not 
specifically  identified  in  this 
announcement  but  which  are  relevant  to 
the  goals  and  objectives  of  the  disability 
program.  These  appUcations  will  be 
designated  as  "nonpriority"  but  also  will 
be  competitively  evaluated  by 
independent  reviewers  with  other 


"nonpriority"  applications.  A  limited 
number  of  projects  may  be  funded 
depending  upon  available  funds. 

Section  III — ^Applkation  Process 

A.  Eligible  Applicants 

Any  State  or  local  government  and 
public  or  private  organization  or  agency 
may  apply  for  a  grant  under  this 
announcement  fbidividuals  are  not 
eligible  to  apply.)  For-profit 
organizations  may  apply  with  the 
understanding  that  no  grant  funds  may 
be  paid  as  profit  to  any  grant  recipient  . 
Profit  is  considered  as  any  amount  in 
excess  of  the  allowable  costs  of  the 
grant  recipient 

B.  Availability  and  Duration  of  Funding 

Federal  grant  funds  may  be  requested 
for  reimbursement  of  allowable  costs 
incurred  by  applicants  in  conducting  the 
demonstration.  These  funds,  however, 
are  not  intended  to  cover  costs  that  are 
reimbursable  under  an  existing  public  or 
private  program.  We  generally  expect 
under  this  announcement  to  fund  the 
initial  12-month  budget  period  of 
demonstrations  designed  to  be 
completed  in  12  to  24  months.  Awards 
for  the  continuation  of  selected  projects 
will  be  based  on  acceptable 
performance,  availability  of  fimds,  and 
assessment  of  the  continuing  relevance 
of  the  demonstration  or  research  effort. 
In  general  we  anticipate  funding 
projects  that  cost  a  total  of  between 
$100,000  and  $200,000  per  year.  Actual 
awards  may  vary  and  eligible  applicants 
may  request  smaller  or  larger  awards. 

C.  Grantee  Share  of  the  Project  Costs 

Grant  recipients  are  expected  to 
contribute  towards  the  cost  of  each 
project  SSA  does  not  make  grant 
awards  for  the  total  cost  of  the  projects. 
Successful  appUcants  for  demonstration 
grants  are  eli^ble  to  receive  3  dollars  in 
Federal  funding  for  each  1  dollar 
seoured  from  non-Federal  sources,  up  to 
the  limits  specified  in  the  priority  area 
descriptions  in  this  announcement 

Therefore,  at  least  25  percent  of  the 
total  costs  for  demonstration  projects 
must  come  from  a  source  other  than  the 
Federal  Government  (1  DOLLAR 
MATCH  FOR  EVERY  3  DOLLARS 
REQUESTED  FROM  SSA).  HOWEVER, 
FOR  APPUCANTS  SUBMriTING 
;i£SfiAflC// PROPOSALS.  A  5- 
PERCENT  (MINIMUM)  MATCH  IS 
REQUIRED. 

D.  Availability  of  Forms 

All  instructions  and  forms  required  for 
submittal  of  applications  are  included  in 
this  aimouncement  Additional  copies  of 
this  announcement  may  be  obtained  by 


writing  or  telephoning  the  Grants 
Management  Staff.  Division  of  Contract 
and  Grant  Operations  OAG,  DCM, 
Social  Security  Administration:  1^-4 
Gwynn  Oak  Building,  1710  Gwynn  Oak 
Avenue,  Baltimore.  Maryland  21241, 
Attention:  SSA  RDP-2.  Telephone:  (301) 
965-8500. 

E.  Application  Submission 

An  original  and  a  minimum  of  two 
signed  copies  of  the  application  must  be 
submitted  to  the  above  address. 
Submittal  of  six  additional  copies  is 
optional  and  will  expedite  processing. 
However,  there  is  no  penalty  for  not 
submitting  the  additional  copies. 

F.  Application  Consideration 

All  applications  requesting  Federal 
grant  funds  must  be  submitted  on  the 
standard  forms  provided  in  this 
announcement  The  application  shall  be 
executed  by  an  individual  authorized  to 
act  for  the  applicant  organization  and  to 
assume  for  the  applicant  organization 
the  obligations  imposed  by  the  terms 
and  conditions  of  a  grant  award. 

Applications  that  conform  to  the 
requirements  of  this  program 
announcement  will  be  reviewed  and 
scored  by  independent  reviewers 
against  the  evaluation  criteria  specified 
in  Section  m.  H.2  of  this  announcement 
Although  the  results  of  this  review  are  a 
primary  factor  considered  in  making  the 
decision  about  an  application,  review 
scores  are  not  the  only  factor. 

SSA  reserves  the  option  of  discussing 
applications  witht  or  referring  tiiem  to, 
other  Federa)  or  nonfederal  funding 
sources  when  it  is  determined  to  be  in 
the  best  interest  of  the  Federal 
govemm«it  or  the  applicant 

G.  Special  Considerations  for  Fading 

Within  the  limits  of  available  Federal 
funds,  SSA  will  make  financial 
assistance  awards  consistent  with  the 
statutory  authorities  governing  the  SSP 
RDP  and  this  announcement  In  maWing 
these  decisions,  preference  may  be 
given  to  applications  which  feature:  a 
substantial  innovation  that  has  the 
potential  to  improve  practice  in  the  VR/ 
employment  of  persons  on  SSA's 
disability  rolls;  a  model  practice  or  set 
of  procedures  that  hold  the  potential  for 
dissemination  to.  and  utilization  by 
organizations  involved  in  the 
administration  or  delivery  of 
rehabilitation  services;  and.  substantial 
involvement  (either  financial  or 
programmatic)  of  the  private  sector  and 
the  possibility  of  a  large  degree  of 
benefit  for  a  small  Federal  investment 
SSA  will  also  take  into  account  the  need 
to  avoid  di4>lication  of  effort  in  maldng 
fu|iding  decisions. 
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H.  Criteria  for  Screening  and  Review 

All  applications  that  meet  the 
deadline  will  be  screened  to  determine 
completeness  and  conformity  to  the 
requirements  of  this  announcement 
Complete,  comforming  applications  will 
then  be  reviewed  and  evaluated. 

1.  Screening  Requirements 

In  order  for  an  application  to  be  in 
conformance,  it  must  meet  all  of  the 
following  requirements: 

(a)  Number  of  copies:  An  original  and 
two  signed  copies  of  the  application 
must  be  submitted.  Six  additional  copies 
are  optional  but  will  expedite 
processing. 

(b)  Length:  The  program  narrative 
portion  of  the  application  MUST  NOT 
EXCEED  25  DOUBLE-SPACED  PAGES 
(or  13  single-spaced  pages)  typewritten 
on  one  side  of  the  paper  only. 

(c)  Selection  of  priority  area:  In  item  7 
of  the  Face  Sheet  (SF-424).  indicate  one 
subpriority  area  only  for  which  the 
appUcation  is  being  submitted.  (e.g.,  4.3. 
7.1.  7.2,  etc.).  If  not  subtnitted  in 
response  to  any  of  the  subpriority  areas 
specified  by  this  announcement, 
indicate  "nonpriority." 

2.  Evaluation  Criteria 

Applications  which  pass  the  screening 
will  be  reviewed  by  at  least  three 
individuals.  Reviewers  will  score  the 
applications,  basing  their  scoring 
decisions  on  the  following  criteria: 

(a)  Project  Objectives:  5  points.  The 
application  detsdls  the  specific 
objectives  of  the  project  How  closely  do 
the  project's  objectives  fit  the  objectives 
of  the  subpriority  area  under  which  the 
application  is  si^mitted?  For  nonpriority 
projects,  how  well  do  the  objectives  of 
the  project  fit  the  goals  and  objectives  of 
the  announcement? 

(b)  Background/Importance  of 
Project'  10 points.  The  application 
clearly  desoibes  the  problem,  issue  or 
situation  that  prompts  the  appUcant's   ' 
proposal.  The  need  for  the  project  is 
discussed  in  terms  of  local,  regional  or 
national  significance  and  the  hnportance 
of  the  issues  to  be  addressed.  It  also 
summarizes  the  state-of-the-art  in 
resolving  these  problems,  including  how 
this  project  builds  upon  previous  work, 
how  it  advances  the  state  of  knowledge 
from  a  national  perspective,  and  how  it 
addresses  a  priority  need  identtfied  in 
this  announcement  (or  in  die  case  of  a 
"nonpriority"  project  how  it  addresses 
the  goals  and  objectives  of  this 
announcement).  Where  appropriate, 
attention  is  paid  to  the  larger 
significance  (regional,  national)  of  the 
project  beyond  its  actual 
implementation  site(s). 


(c)  Project  Methodology:  35  points.  1. 
List  the  concepts  to  be  tested.  Make 
them  clearly  relate  to  the  objectives  of 
the  priority  area(s)  chosen.  For  example, 
in  priority  area  3,  it  is  stated  that  the 
project  must  be  designed  to  return 
disability  beneficiaries  to  SGA. 
Therefore,  the  basic  ccmcept  should  be 
that  the  procedure  you  are 
demonstrating  will  return  more 
beneficiaries  to  SGA. 

2.  Describe  how  you  plan  to  conduct 
your  test(s).  Provide  a  detailed 
description  of  the  methods  and 
procedures  you  plan  to  use  and  indicate 
how  you  plan  to  measure  the  effects  of 
your  test(s)  relative  to  some  benchmark, 
e.g.,  how  many  more  of  your  test 
subjects  achieve  SGA  as  compared  with 
your  estimate  of  the  number  you  would 
expect  under  the  current  SSA  disability 
programs. 

3.  Indicate  the  size  of  your  sample  and 
describe  how  you  arrived  at  your 
sample  size  in  light  of  the  test(s)  you 
intend  to  conduct  and  the  design 
considerations  of  your  demonstration. 
For  example,  a  demonstration  with 
chronic  brain  damaged  beneficiaries  in 

a  medium-size  metropolitan  area  may  be 
difficult,  given  the  small  numbers  of 
such  beneficiaries  who  may  reside 
within  that  area.  Your  proposal  should 
give  assurances  that  you  have 
determined  that  a  sufficient  number  of 
subjects  reside  in  the  geographic  area  of 
the  demonstration  site  to  permit  an 
adequate  sample  size. 

4.  Explain  how  you  propose  to  select 
your  sample.  Describe  the  process  of 
acquiring  eligible  subjects.  Describe  any 
incentives  used  to  encourage  subjects  to 
participate. 

5.  It  is  probable  that  an  observation 
period  which  is  longer  than  the 
treatment  period  will  be  required  for 
your  tests.  Discuss  the  length  of  the 
treatment  and  observation  periods  and 
describe  how  the  length  of  your 
observation  period  will  be  sufficient  to 
gather  the  necessary  data.  Describe  how 
contact  will  be  made  for  gathering  data 
during  the  observation  period,  e.g.,  mail 
contact  phone  contact  personal 
contact  employer  follow-up,  etc. 

NotK  In  some  instances,  primarily  with  the 
larger  demonstrations,  it  may  he  possible  to 
construct  a  statistically  valid  experimental 
design.  In  those  instances,  a  full  project 
protocol  should  tw  provided,  including  a 
statement  of  hypotheses  to  l>e  tested,  a 
detailed  explanation  of  the  methodology  to 
be  used  (nature  of  statistical  tests  and 
methods,  etc.),  a  description  of  the  sample 
design  and  explanation  of  how  the  sample 
design  is  suited  to  the  statistical  methodology 
and  hypotheses  to  be  tested,  rationale  for 
speciflcation  of  sample  size,  and  an  estimate 
with  explanation  of  the  statistical  power  of 
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the  tests  resulting  from  all  of  the  above.  In 
such  designs,  the  use  of  an  appropriate, 
randomly-selected  control  group  is  highly 
desirable. 

6.  List  the  data  to  be  collected. 
Discuss  how  the  data  will  be  used  in  the 
analysis.  Discuss  the  data  that  will  be 
supplied  for  further  evaluation  by  SSA. 
Describe  the  evaluation  approach  to  be 
used  indicating  the  types  of  outcome 
information  expected. 

7.  Discuss  potential  problems  that 
may  arise  and  how  they  will  be 
resolved,  e.g.,  describe  how  dropouts, 
inadequate  number  of  referrals,  etc.,  will 
be  handled. 

8.  Greater  consideration  will  be  given 
to  proposals  which  meat  the  following 
criteria: 

•  where  the  size  and  scope  of  the 
proposed  demonstration  dictate  a 
statistically  valid  experimental  design, 
and  provision  is  made  for  the 
establishment  of  a  control  group  of  I 
individuals  with  similar  characteristics 
to  the  participants  receiving  the 
treatment  (SSA  prefers  that  the  project 
participants  be  identified  prior  to  the 
start  of  the  treatment  so  that  the 
participants  may  be  randomly  assigned 
between  the  treatment  and  control 
groups); 

•  plans  to  provide  SSA  with  project 
data  on  both  the  treatment  (and  control 
group  where  appropriate),  on  an  ongoing 
basis,  so  that  SSA  may  continue  an 
evaluation  after  that  performed  by  the 
grantee.  It  is  recommended  that  the  data 
for  each  participant  include,  but  need 
not  be  limited  to,  the  following: 

a.  Education 

b.  Date  of  birth 

c.  Prior  occupation 
dSex 

e.  Type  of  disability 
t  The  following  dates 

•  start  of  treatment 

•  start  of  each  job  and  type  of  job 

•  end  of  each  job 

•  date  of  completion  of  TWP 

•  date  of  terminadon 

•  death 

•  withdrawal  from  study 

•  medical  termination 
g.  Income  from  all  sources  (e.g.,  other 

disability  income,  monthly  earnings  on 
jobs,  spousal  earnings) 

•  plans  to  provide  SSA  with 
information  to  enable  it  to  follow  project 
participants  for  a  period  sufficient  to 
observe  whether  woric  attempts  are 
sustained  and  terminations  from  the  DI 
and/or  SSI  program  result;  and 

•  for  projects  designed  to  provide 
SSA  with  data,  information,  or  involving 
a  test  of  a  particular  system, 
methodology  or  measurement  scale,  the 
evaluation  plan  specifies  how  the 
particular  products  being  develope(i|  in 


the  project  will  be  reviewed  and 
provides  SSA  with  sufficient  details  to 
assure  that  the  products  wiU  be 
thoroughly  evaluated. 

(d)  Work  Plan:  20  points.  The 
application  provides  specific  plans  for 
conducting  die  project  in  terms  of  the 
tasks  to  be  performed  It  includes 
relevant  information  about  (1)  The 
tasks  to  be  completed  in  the  project  (2) 
a  chart  with  tasks  laid  out  over  time 
(Gantt  chart),  (3)  a  clear  description  of 
how  much  time  and  how  many  staff  will 
be  needed  to  complete  each  task,  (4)  the 
products  to  be  developed  over  the 
course  of  the  project,  and  (5)  if  an 
independent  contractor  is  to  be  used  for 
any  part  of  the  project,  include  the  scope 
of  work  to  be  performed  by  such 
contractor,  the  tasks  to  be  completed,  a 
time  chart  for  such  tasks  and  the 
products  to  be  provided  by  die  sub* 
contractor. 

(e)  Organizational  Capability:  10 
points.  Tlie  resources  diat  will  be 
needed  to  conduct  the  project  are 
specified  including  personnel,  time, 
funds  and  facilities  (including  computer 
capability  and  specialized  technical 
equipment  where  relevant).  These 
resources  should  be  adequate  to 
accomplish  the  woiic  plan  described  in 
the  application.  The  staff  (or  other 
personnel  resources]  should  be  qualified 
and  possess  the  variety  of  skills  and 
abilities  required  to  produce  final  results 
that  are  readily  comprehensible  and 
usable.  The  qualifications  of  top  staff 
who  would  have  litUe  or  no  direct 
impact  on  the  project  would  not  be 
relevant  The  staffing  pattern  cleariy 
links  responsibilities  to  project  tasks. 
The  total  cost  of  the  project  is 
reasonable  in  view  of  the  anticipated 
results.  Any  collaborative  effort  with 
other  agencies  or  organizations  is 
clearly  identified,  and  written 
assurances  referenced.  A  description  by 

~  category  (personnel,  travel,  etc.)  of  total 
funds  required  and  of  the  sources  of 
outside  support  that  will  be  used  to  meet 
the  matchijag  requirement  is  included 
The  funds  (total  of  Federal  funds  and 
non-Federal  funds)  are  specified.  The 
location  and  adequacy  of  the  facilities 
are  provided. 

(f)  Implementation  Potential:  15 
points.  The  application  addresses  the 
costs  and  benefits  that  might  accrue 
from  replication  of  the  project  results. 
Discussion  is  included  of  special 
features  of  the  target  group(s)  for  which 
this  proposal  is  designed,  how  final 
products  ¥rill  facilitate  utilization  of 
project  findings,  and  plans  to  continue 
the  project  or  implement  its  findings 
after  completion. 

(g)  Dissemination  of  Results:  5  points. 
The  proposed  project  specifies  the 


means  to  be  used  to  disseminate  results 
and  promote  utilization  of  these  results 
by  others  in  the  field.  If  applicable, 
specific  training  methods,  training 
materials  and  target  audiences  to  which 
methods  and  materials  would  be 
addressed  should  be  identified. 

THESE  EVALUATION  CRITERIA 
CORRESPOND  TO  THE  OUTLINE  FOR 
THE  NARRATIVE  SECTION  OF  THE 
APPUCATION.  THE  DESCRIPTIONS 
OF  THE  SEVEN  CRITERIA  ABOVE 
SHOULD  BE  USED  IN  DEVELOPING 
THE  PROGRAM  NARRATIVE.  ALSO 
REFER  TO  THE  OUTLINE  IN  SECTION 
IV. 

/.  Closing  Date  for  Receipt  of 
Applications 

The  closing  date  for  submittal  of 
applications  under  this  announcement  is 
June  30, 1988.  Applications  must  be 
mailed  or  hand-delivered  to:  Grants 
Management  Staff,  Division  of  Contract 
and  Grant  Operations,  OAG,  DCM, 
Social  Security  Adminisbration.  l-E-4, 
Gwynn  Oak  Building,  1710  Gwynn  Oak 
Avenue,  Baltimore,  Maryland  21241. 
Attention:  SSA  RDP-2.  Subpriority  Area: 


Hand-delivered  applications  are 
accepted  during  the  hours  of  8.-00  a.nL  to 
5:00  p  jn.,  Monday  through  Friday.  An 
application  will  be  considered  as 
meeting  the  deadline  if  it  is  either 

1.  received  on  or  before  the  deadline 
date  at  the  above  address;  or 

2.  mailed  through  the  United  States 
Postal  Service  or  sent  by  commercial 
carrier  on  or  before  the  deadline  date 
and  received  in  time  to  be  considered 
during  the  competitive  review  and 
evaluation  process.  Applicants  are 
cautioned  to  request  a  legibly  dated  U.S.' 
Postal  Service  postmark  or  to  obtain  a 
legibly  dated  receipt  bom.  a  commercial 
carrier  as  evidence  of  timely  filing. 
Private  metered  postmarks  are  not 
acceptable  as  proof  of  timely  mailing. 

Applications  which  do  not  meet  the 
above  criteria  are  considered  late 
applications.  SSA  will  notify  each  late 
applicant  that  its  application  will  not  be 
considered  in  the  current  competition. 

Paperwoik  Reduction  Act 

This  notice  contains  reporting 
requirements  in  "The  Application 
Process"  section.  However,  the 
information  is  collected  using  Form 
SSA-06,  Federal  Assistance,  which  has 
0MB  cFearance  number  0860-0184. 

Executive  Order  12372— 
IntergovenuDMital  Review  of  Federal 
Programs 

This  program  is  not  covered  by  the 
requirements  of  Executive  Order  12372 


relating  to  the  Federal  policy  for 
consulting  with  State  and  local  elected 
officials  on  proposed  Federal  financial 
assistance. 

Catalog  of  Federal  Domestic  Assistance 
Program  (CFDA)  No.  13.S12— Assistance 
Payments — Research  and  Demonstrations.  - 
David  A  Rust 

Associate  Commissioner  for  Disability. 
Rhoda  Davis, 

Associate  Commissioner  for  Supplemental 
Security  Income. 

Louis  D.  Enofr, 

Deputy  Commissioner  for  Programs. 

Approved:  April  29. 1988. 
Dorcas  R.  Hardy, 

Commissioner  of  Social  Security. 

Section  IV — instructions  for  Completing 
Applications 

A.  Application  Package 

In  order  to  expedite  the  processing  of 
applications,  we  request  that  you  adhere 
tothe  following  instructions  explicitly. 
An  application  may  be  considered 
incomplete  and  returned  if  it  fails  to 
follow  the  instructions  or  if  the  material 
priesented  is  insufficient  to  permit  an 
adequate  review. 

•  Type  the  application  using 
standard-size  type. 

•  Type  on  one  side  only. 

•  Reproduced  copies  should  be  single- 
sided. 

■*  Do  not  bind  or  staple  the 
applications.  Secure  them  with  rubber 
bands  or  paper  clips. 

•  If  continuation  pages  are  required, 
please  use  standard-size  (8V^"  x  11") 
white  bond  paper. 

•  All  items  on  the  forms  must  be 
completed.  Enter  "NONE"  or  "NA"  (not 
applicable)  whenever  appropriate. 

•  Do  not  use  covers,  binders  or  tabs. 

•  Do  not  include  extraneous  materials 
such  as  agency  promotion  brochures, 
slides,  tapes,  film  clips,  etc.  It  is  not 
feasible  to  use  such  items  in  the  review 
process,  and  they  will  be  discarded  if 
included. 

•  All  applicants  will  be  immediately 
notified  of  receipt  and  the  identification 
number  assigned  to  their  application. 
This  number  and  the  subpriority  area 
must  be  referred  to  in  ALL  subsequent 
communication  with  SSA  concerning  the 
application.  If  acknowledgement  is  not 
received  within  30  days  after  the 
deadline  date,  please  notify  SSA  by 
telephone  (301)  965-9500. 

•  Applicants  should  be  advised  that 
SSA  STAFF  CANNOT  RELEASE 
PREDEQSIONAL  INFORMATION 
relative  to  an  application  other  than  that 
it  has  been  received  and  that  it  is  going 
through  the  review  process. 
Unnecessary  inquiries  delay  the  award 


process.  Once  a  decision  is  reached,  the 
applicant  will  be  notified  as  soon  as 
possible  of  the  acceptance  or  rejection 
of  the  application. 

•  ALL  APPUCANTS  MUST  SUBMIT 
AN  ORIGINAL  AND  2  COPIES  OF  THE 
COMPLETED  APPUCATION  FORM 
SSA-ge. 

B.  Content  of  the  Application 

Each  copy  of  the  application  must 
contain  a  FACE  SHEET  {SF-424),  and  be 
completed  and  assembled  in  accordance 
with  the  following  instructions: 

1.  PART  I,  FACE  SHEET  of  the 
application  including  a  project  summary 
description; 

2.  PART  n,  PROJECT  APPROVAL 
INFORMATION: 

3.  PART  in.  BUDGET 
INFORMATION; 

4.  PART  IV,  PROGRAM  NARRATIVE; 

5.  PART  V,  ASSURANCES;  and, 

6.  Projects  which  require  collaboration 
or  substantive  commitment  by  Federal, 
State,  or  local  governments  or 
organizations  other  than  the  applicant's 
organization  should  (if  possible)  include 
letters  of  cooperation.  These  letters  are 
not  part  of  the  narrative  and,  therefore, 
are  not  counted  against  the  25-page  limit 
for  the  narrative. 

C.  Preparing  the  Application 
Part  I— Face  Sheet  (SF-424) 

The  following  instructions  are 
provided  for  completing  Sections  I  and 
U: 

Item  1.  Not  appUcable. 

Item  2a.  Applicant's  own  control 
number,  if  desired. 

Item  2b.  Date  SECTION  I  is  prepared 
(at  applicant's  option). 

Item  3a.  Not  applicable. 

Item  3b.  Not  applicable. 

Items  4a.  Legal  name  of  applicant 
name  of  primary 

Thru  4h.  organizational  unit  which 
will  undertake  the  assistance  activity, 
complete  address  of  applicant  and 
name  and  telephone  number  (including 
area  code)  of  the  person  who  can 
provide  further  information  about  this 
request 

If  the  payee  will  be  other  than  the 
applicant  enter  under  SECTION  IV— 
REMARKS,  the  payee's  name, 
department  or  division,  complete 
address,  and  employer  identification  or 
HHS  entity  number. 

If  the  contact  person  is  other  than  the 
Project  Director,  furnish  (if  known)  the 
Project  Director's  nAe,  tide,  and 
telephone  number  under  SECTION  IV— 
REMARKS. 

Item  5.  Employer  Identification 
Number  (EIN)  of  applicant  as  assigned 
by  the  Internal  Revenue  Service  (IRS). 


If  the  applicant  has  been  assigned  a 
Department  of  Health  and  Human 
Services  (DHHS)  entity  number 
consisting  of  the  IRS  employer 
identification  number  prefixed  by  '1" 
and  suffixed  by  a  two-digit  code,  enter 
the  full  DHHS  entity  number.  Otherwise, 
enter  the  IRS  EIN. 

Item  6a.  Use  CFDA  number  13.812. 

Item  6b.  Not  applicable. 

Item  7.  Select  a  title  that  is  both  short 
(60  characters  or  less)  and  descriptive. 
Include  the  subpriority  area  under  which 
this  application  is  submitted.  If  the 
application  is  not  submitted  in  response 
to  any  of  the  subpriority  areas  specified 
in  this  announcement  indicate 
"nonpriority." 

Project  Summary  Description.  Item  7 
also  asks  for  a  summary  description  of 
the  project  using  Section  IV  of  SF-424. 
In  place  of  Section  IV,  attach  a  separate 
sheet  of  8^  x  11*  plain  paper  to  provide 
this  summary  description  of  the  project 
Clearly  mark  this  separate  page  with  the 
applicant  name  as  shown  in  item  4a.  and 
the  subpriority  areas  as  shown  in  item  7. 
The  summary  description  should  not 
exceed  1,200  characters,  including 
words,  spaces  and  punctuation.  "Hiese 
1,200  characters  become  part  of  the 
computer  database  on  each  project 

The  description  should  be  specific  and 
concise.  It  should  describe  the 
objectives  of  the  project  the  approaches 
to  be  used  and  the  outcomes  expected. 
At  the  end  of  the  summary,  list  major 
products  that  will  result  from  the 
proposed  project  (such  as  software 
packages,  materials,  management 
procedures,  data  collection  instruments, 
training  packages  or  videos)  and  any 
restrictions  or  limitations  on  its  use  by 
SSA.  Remember  this  summary 
description  is  limited  to  1,200  characters. 
This  information,  in  conjimction  with 
the  information  on  the  Face  Sheet  (SF- 
424),  becomes  the  project's  "abstract", 
and  will  be  the  major  source  of 
information  about  the  project. 

Item  A"City"  includes  town,  township 
and  other  municipality. 

Item  9.  List  only  largest  unit  or  units 
affected,  such  as  State,  county,  or  city. 

Item  10.  Estimated  number  of  persons 
directly  benefiting  from  project 

Item  11.  Not  appUcable. 

Item  12.  Amount  requested  or  to  be 
contributed  during  the  first  funding/ 
budget  period  by  each  contributor. 
Value  of  in-kind  contributions  should  be 
included. 

Item  12a.  Amount  requested  from  the 
Federal  government. 

Item  12b.  Amount  appUcant  will 
contribute. 

Item  12c.  Amount  frt>m  State,  jf 
applicant  is  not  a  State. 
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Item  12d.  Amount  from  local         I 
government  if  applicant  is  not  a  locil 
govemmenL 

Item  12e.  Amount  from  any  otber 
sources.  Explain  in  SECTION  IV. 

Item  t2f.  Total  of  lines  12a  through 
12e.     . 

Item  13a.  Congressional  district  of  the 
applicant 

Item  13b.  The  district(s]  where  most  of 
the  action  woiic  will  be  accomplished.  If 
city-wide jor  State-«vide  covering  several 
districts,  write  "city-wide"  or  "State- 
wide." 1 

Item  14.  Not  applicable.  \ 

Item  15.  Approximate  date  project 
expected  to  begin. 

Item  16.  Estimated  number  of  months 
to  complete  project  after  Federal  funds 
are  available. 

Item  17  thru  20.  Not  applicable. 

Item  21.  Check  appropriate  box  as  to 
whether  SECTION  IV  of  form  contains 
remarks  and/or  additional  remarks  are 
attached. 

Item  22a.  Not  applicable.  : 

Item  22b.  Not  applicable.  | 

Item  23a.  Name  and  tide  of  authorized 
representative  of  legal  applicant 

Item  236.  To  be  valid  and  acceptable 
for  review,  an  a{q>(ication  must  be 
property  executed  by  an  individual 
authorized  to  act  for  the  applicant 
organizatioD  and  to  assume  the 
obligations  imposed  by  the  requirements 
and  conditions  for  any  grant  award 
including  the  applicable  Federal 
regulations.  If  this  authorized  ofRcial  is 
not  avadable,  an  individual  authorized 
to  act  oa  his/lMr  behalf  may  sign  as 
"acting  fcr"  the  designated  offidaL 

Part  n — Project  Approval  Information 


Negative  answers  will  not  require  an 
explanation.  Provide  sopplementary 
data  for  aU  "Yes"  answers  in  the  ^Mce 
provided  in  accordance  with  the     |- 
following  instmctiotts:  ■ 

Item  1.  (Yovide  the  name  of  the 
governing  body  establishing  the  priority 
system  and  the  priority  rating  assigned 
to  this  project  j 

Item  Z  Provide  the  name  of  the    ' 
agency  or  board  which  issued  the 
clearance  and  attach  the  docuoaentation 
of  status  or  approval 

Item  3.  Attach  the  dearingbouse 
comments  for  the  application.  If 
comments  were  submitted  previously 
with  a  preapplication,  do  not  submit 
them  agam  but  any  additional  comments 
received  from  ^be  clearinghouse  should 
be  submitted  with  this  application. 

Item  4.  Furnish  the  name  of  the 
approving  agency  and  the  approval  date. 

Item  5.  Show  whether  the  approved 
comprehensive  plan  is  State,  local  or 
regional  or  if  none  of  these,  explain  the 
scope  of  the  plan.  Give  the  location 


where  the  approved  plan  is  available  for 
examination  and  state  whether  this 
project  is  in  conKuauncs  with  the  jrian. 

Item  6.  Show  the  population  residing 
or  wotkiag  ea  the  Federal  installation 
who  wifl  benefit  from  this  project 

Item  7.  Show  the  percentage  of  the 
project  work  that  will  be  conducted  on 
Federally-owned  or  leased  land.  Give 
the  name  of  the  Federal  installation  and 
its  location. 

Item  &  Describe  briefly  the  possible 
beneficial  and  harmhil  impact  on  the 
environment  of  the  proposed  project  If 
an  adverse  envirooateatal  io^ct  is 
anticipated,  explain  what  action  will  be 
taken  to  minimize  the  impact 

Item  9.  State  the  number  of 
individuals,  families,  businesses  or 
farms  this  project  will  displace. 

Item  10.  Show  the  FDAC  number,  the 
program  name,  the  type  of  assistance, 
the  status  and  the  amount  of  each 
project  where  there  is  related  previous, 
pending  or  anticipated  assistance.  Use 
additional  sheets,  if  needed 

Part  m— Budget  hdionnation. 

SECTIONS  A,  B,  C,  and  D  should 
include  budget  estimates  for  the  first 
budget  period  (usually  12  mondis)  and 
SECTION  E  should  present  the  need  for 
Federal  assistance  in  the  subsequent 
budget  period(s). 

Section  A— Budget  Summary.  Grant 
applicants  requesting  assistance  to 
conduct  activities  under  grant  programs 
acfaiinistered  by  SSA  are  expected  to 
contribute  towards  the  total  cost  of  the 
activity.  These  costs  must  be  reflected  in 
the  grant  application.  The  budget  for  the 
activity  must  include  fnnds  requested 
from  SSA  and  the  applicant's  share  of 
allowance  costs. 

Line  1,  Columns  a  and  b— 4n  column  a, 
enter  "SSA"  and  in  column  b,  enter  the 
CFDA  number. 

Leave  columns  c  and  d  blank.  Enter  in 
colusm  e  the  amount  of  Federal  funds 
needed  to  sapport  the  project  for  the 
first  funding  period  (osuaUy  12  months). 
Enter  in  t^nhiwui  f  die  amount  of  the  cost 
of  the  project  lo  be  borne  by  the 
applicant  Enter  m  oolmnn  g  the  total  of 
columns  e  and  f. 

Lines  2  throu^  5.  columns  a  through  g 
of  this  section  are  not  to  be  completed. 

Section  B— Budget  Categories.  Use 
column  1  only.  Leave  cohimns  2. 3, 4. 
and  5  blank. 

Lines  6a-h — Show  the  estimated 
Federal  costs  for  each  object  class 
category  in  cahmm  1. 

Line  Sa — Pecsoni^  Show  salaries 
and  wages  e^.  Fees  and  expenses  for 
consultants  should  be  included  on  line 
h — Other,  in  ctuaputing  estimated  salary 
changes,  an  individaal's  base  salary 
represents  the  total  authorized  annual 


compensatioa  diat  an  appUcant 
orgaaiiatioo  would  be  prepared  to  pay 
for  a  specified  wroik  period.  The  base 
salary  excludes  income  that  an 
individual  may  be  permitted  to  earn 
outside  of  full-time  duties  to  die 
applicant  organization. 

Line  6b-^ringe  Benefits.  Fringe 
benefits  may  be  requested  as  a  direct 
cost  to  the  extent  diat  they  are  treated 
consistendy  by  the  applicant 
organization  as  a  direct  cost  to  all 
sponsors.  As  an  alternative,  fringe 
benefits  may  be  included  in  the 
calculation  of  the  appHcant 
organization's  iiuliiect  costs.  If  a  fringe 
benefit  rate  has  been  negotiated  with 
DHHS  or  anoUier  Federal  agency, 
indicate  the  agency  and  the  appUcable 
rate  mider  SECTION  F.  Otherwise. 
indicate  the  method  used  in  computing 
the  amount  of  fringe  benefits  claimed. 

Line  6c — ^Travel.  Include  the  cost  of 
travel  for  employees  only.  Travel  for 
consultants  sboidd  be  induded  on  line 
6h— Other.  Vtt&et  SECTION  F  describe 
the  purpose  of  any  travel,  number  of 
trips  involved,  destinations,  individuals 
who  will  be  travelmg  and  titie  (Hojected 
cost  per  trip,  i.e.,  local  transpmlation, 
air  travel,  per  diem,  etc.  faichide  the 
computations  used  in  determining  the 
cost 

Line  Bd— Equipment.  Include  only 
nonexpendable  personal  property  which 
has  a  useful  life  of  more  than  2  years 
and  an  acquisition  cost  of  $500  or  more 
per  unit  Under  SECTION  F.  hst  and 
explain  the  need  for  each  item  of 
equipment 

Line  6e — Supplies.  Include  all  tangible 
personal  property  except  that  listed  on    . 
line  6d.  If  the  total  exceeds  $500.  list  and 
explain  the  need  for  the  items  under 
SECTION  F. 

Line  6f — Contractual.  Include  all 
procurement  contracts  (except  those 
which  belong  on  other  lines  such  as 
equipment  supplies,  consultant  services, 
etc.).  list  each  contract  the  amount  and 
purpose  under  SECTION  F. 

line  6g — Construction.  SSA  programs 
do  not  have  construction  authority  {>ut 
may  support  limited  alteration  and 
renovation  costs.  Amounts  induded 
under  this  category  must  be  fully 
explained  under  SECTION  F. 

Line  6h — Other.  Use  for  all  direct 
costs  not  deariy  covered  by  lines  a 
through  g.  Examples  are  computer  use 
charges,  consultant  costs,  equipment 
rentals,  and  voucher  cost-diaring 
monies  for  proposab  stdunitted  under 
subpriority  area  4.7.  Amounts  entered 
under  this  category  must  be  itemized 
and  fiilly  explained  under  SECTION  F 
including  the  method  used  in  computing 
the  cost 


Line  6i— Total  Direct  Costs.  Enter  the 
total  of  lines  6a  through  6h. 

line  6j — ^Indirect  Costs.  Applicants 
which  are  State  and  local  governments, 
enter  the  amount  of  indirect  costs.  List 
and  explain  these  costs  under  SECTION 
F.  Indicate  if  the  costs  are  claimed  in 
accordance  with  an  approved  State  cost 
allocation  plan. 

Applicants  other  than  State  and  local 
governments,  enter  the  amount  of 
indirect  costs.  If  the  costs  are  claimed  in 
accordance  with  an  approved  indirect 
cost  rate  negotiated  with  DHHS  or 
another  Federal  agency,  include  the 
name  of  the  agency  and  the  rate  under 
SECTION  F.  If  a  rate  has  not  been 
negotiated,  list  and  explain  the  costs 
including  the  method  of  computation. 

Link  ^—Totals.  Enter  the  total  of 
lines  6i  and  ej. 

Line  7 — ^Program  Income.  Enter  the 
estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this 
project  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount. 
Explainthe  nature  and  source  of  income 
under  SECTION  F. 

Section  C — ^Nonfederal  Resources.  On 
line  8,  column  a,  enter  SSA.  In  column  b 
enter  the  amount  of  funds  or  the  value  of 
in-kind  contributions  to  be  provided  by 
the  applicant  In  column  c,  enter  the 
amount  of  State  funds.  In  column  d. 
enter  the  amount  of  funds  or  the  value  of 
in-kind  contributions  from  other  sources. 
Enter  the  totals  in  column  e.  Line  12 
need  not  be  completed. 

Section  D — ^Forecasted  Cash  Needs. 
Line  13 — ^Enter  the  amount  of  Federal 
fufids  needed  by  quarter  during  the  first 
year. 

Line  14 — ^Enter  the  amount  of  funds 
from  all  other  non-Federal  sources 
needed  by  quarter  during  the  first  year. 

Line  15 — Enter  the  totals  of  amounts 
on  lines  13  and  14. 

Section  E — Budget  Estimates  of 
Federal  Funds  Needed  for  Balance  of  the 
Project  Enter  in  the  proper  columns  the 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  project  over  the 
succeeding  funding  periods  (in  years). 
Enter  the  total  for  each  of  the  future 
years  on  line  16k. 

Section  F — Other  Budget  Information. 
Attach  additional  sheets  if  necessary  in 
explaining  and  justifying  the  items 
contained  in  the  project  biidget 
(SECTION  B).  The  information  provided 
should  indude  sufRdent  detail 
(including  the  method  of  computation]  to 
fadlitate  a  determination  as  to  the 
allowability,  relevance  to  the  project 
and  cost/benefit 

Section  G — Personnel.  1.  Personnel. 
List  all  personnel  chargeable  as  a  direct 
cost  to  the  project  by  titie,  salary  and 


percentage  of  effort.  Indude  names  for 
key  positions  only. 

Enter  in  column  1  the  aimual  (12 
months)  salary  rate  for  each  position 
which  will  be  filled  for  all  or  any  part  of 
the  year  by  an  incumbent  working  on 
the  project  This  rate  may  not  be  more 
than  that  paid  by  the  grantee  to  other 
employees  in  comparable  positions  or,  if 
the  grantee  has  no  comparable 
positions,  the  rate  may  not  be  more  than 
that  paid  for  such  services  elsewhere  in 
the  community. 

Enter  in  column  2  the  number  of 
months  the  position  will  be  filled  by  an 
incumbent  working  on  the  project. 

Enter  in  column  3  the  percent  of  time 
or  effort  the  incumbent  will  devote  to 
the  project  during  the  number  of  months 
shown  in  column  2. 

Enter  in  column  4  the  total  amount 
required,  as  computed  from  the 
information  shown  in  columns  1  through 
3.  Use  the  following  formula: 

Annual  Salary  (cot.  1]  times  No.  of  Months 
(col.  2)  divided  by  12  times  Percent  of 
Effort  (col.  3)  equals  Total  Amount 
Required  (col.  4) 

2.  Fringe  Benefits.  Enter  in  the 
parentheses  the  applicable  fringe  benefit 
rate(s).  In  column  4.  enter  the  amount 
determined  by  applying  the  rate  to  the 
total  of  the  salaries  in  column  4  to  which 
the  rate(s)  applies. 

3.  Option  for  Salary  Detail 
Submission.  Applicants  may  request 
that  the  salary  rates  and  amoulU 
requested  for  individuals  not  be  made 
available  to  DHHS  reviewing 
consultants.  To  do  so,  an  additional 
copy  of  this  page  must  be  submitted, 
complete  in  all  respects,  except  that 
columns  1  and  4  may  be  left  blank. 

4.  Function/Task  Description.  Attach 
a  description  of  the  function  or  task  to 
be  performed  for  all  personnel  listed. 

Part  IV — Program  Narrative 

The  review  of  grant  applications  is 
aided  materially  when  project 
descriptions  are  presented  in  a 
reasonably  uniform  pattern.  For  this 
reason,  the  following  guidelines  should 
be  used  in  completing  the  program 
narrative.  Hie  program  narrative  is  not 
to  exceed  25  pages  typed  double-spaced, 
or  13  pages  typed  single-spaced  and 
should  provide  information  on  how  the 
application  meets  the  evaluation  criteria 
in  Section  TU.  Pages  should  be  typed  on 
one  side  only  of  standard-sized  white 
bond  paper.  Each  page  should  be 
numbered  consecutively  at  the  bottom 
beginning  with  page  IV-1. 

The  program  narrative  should 
describe  the  major  issues  of  concern,  the 
research  and  demonstration 
methodology  to  be  used  in  addressing 


these  issues,  and  the  potential  for 
implementation  of  the  results.  Review  of 
the  narrative  will  concentrate  on  the 
above  and  on  the  manageability  of  the 
design  as  reflected  in  the  work  plan. 
Should  the  proposed  project  be  funded, 
the  information  provided  in  the 
narrative  will  form  the  basis  for 
monitoring  the  project  and  evaluating 
progress  for  future  funding  dedsions,  as 
well  as  aid  SSA  in  planning  for  required 
technical  assistance  and  for  the 
implementation  and  dissemination  of 
project  findings. 

NotAr— A  consultant  in  research  design 
may  be  useful  in  preparing  a  proposal  under 
this  announcement  Such  a  person  is 
knowledgeable  about  the  issues  to  be 
addressed  in  the  research  and  demonstration 
methodology  section,  and  may  be  helpful  in 
developing  a  work  plan  as  well  as 
disseminating  the  results.  Persons  trained  in 
research  project  planning  and  design  may 
work  in  many  different  occupations  and  for  a 
wide  variety  of  employers,  most  notably  in 
the  social  science  department  (e.g.,  Sociology, 
Economics,  Political  Science,  etc.)  of  colleges 
or  universities. 

The  narrative  should  be  organized 
under  the  following  major  headings  as 
appropriate: 

A.  Project  Titie  and  Objectives 

B.  Background  and  Importance  of 
Project 

C.  Research  and  Demonstration 
Methodology 

D.  Work  Plan 

E.  Organizational  Capadty 

F.  Implementation  Potential 

G.  Dissemination  of  Results 
The  program  narrative  should  be 

completed  as  follows: 

A.  Project  Title  and  Objectives. 
1.  Select  a  titie  tiiat  is  botii  short  (60 
characters  or  less]  and  descriptive. 

Z  Specify  the  objectives  of  the  project. 

S.  Background  and  Importance  of 
Project  1.  Discuss  the  major  areas  the 
project  will  address  and  the  national 
significance  of  these  problem  areas. 
Include  factual  comments  on  the  number 
of  individuals  (recipients)  affected  and 
the  magnitude  of  the  human,  physical 
and  fiscal  resources  involved. 

2.  Discuss  the  state-of-the-art  in 
resolving  these  problems.  Include 
approaches  that  have  been  or  are  being 
taken  in  resolving  the  problems  and  the 
outcomes  of  these  approaches.  Also 
indude:  (1)  The  organizational 
structures  which  currentiy  deal  with  the 
problems.  (2)  the  services  provided,  and 
(3)  the  administrative  methods  currentiy 
used. 

3.  Discuss  the  approaches  proposed 
for  resolving  the  problems  induded  with 
this  project  and  the  rationale  supporting 
the  proposed  resolution. 
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4.  If  the  pefformance  of  any  of  the 
project  activities  is  to  be  transferred  to  a 
third  party  (e.g^  evaluation  of  the 
project — see  Section  IV.,  Oj  include  the 
foDowiog  information: 

(a)  a  description  of  the  activities  in 
question;  (b)  a  justification  for  the 
performance  by  a  third  party;  (c) 
estimated  costs  and  time  schedule;  and 
(d)  a  description  of  the  kinds  of      I 
organizations  or  other  parties  to  be' 
selected  and  the  method  of  selection. 

5.  Summarize  important  results 
obtained  by  others  which  bear  on  this 
project,  citing  publications  where 
appticaUe.  It  should  be  appareat  from 
the  summary  that  existing  hterature  has 
been  critically  reviewed  and  that  related 
programs  being  carried  on  elsewhere  are 
known  to  the  applicant.  i 

6.  Cite  the  most  important  ' 
publications  of  the  project  staff  on  this 
or  closely  related  work.  If  none.  lot  the 
most  important  pubHcati<His  in  other 
related  fieUs  over  the  last  5  years,  j 

C.  Re^artA  aad  Demonstration  ' 
Methodology.  1.  List  the  hypotheses  to 
be  tested.  Make  them  clearly  relate  to 
the  objectives  of  tbe  priority  area(s] 
chosen.  For  example,  in  priority  area  3, 
it  is  stated  that  the  project  must  be 
designed  to  return  disability 
beneficiaries  to  SGA.  Therefore,  the 
basic  hypothesis  should  be  that  the 
treatment  will  return  more  beneficiaries 
to  SGA. 

2.  Describe  how  you  propose  to  test 
your  hypotheses.  If  a  comparison  of  the 
new  treatment  with  the  present  program 
is  indicated,  a  treatment  and  control 
group  structure  needs  to  be  established. 

Note. — In  some  instance*,  a  hypothesis 
testing  methodology  may  not  be  appropriate 
or  feasible  for  projects.  In  such  cases,  the 
research  and  dmonslration  methodology 
must  be  exptidtiy  described  including  a 
detailed  explanation  of  the  methodology  to 
be  used  for  conducting  the  project 
emphasizing  the  procedores  and  iMthods  to 
be  used  in  detemining  project  impact. 

3.  Indicate  the  size  of  your  sample  and 
describe  how  you  arrived  at  your 
sample  size  in  light  of  the  hypodieses  to 
be  tested.  Explain  how  the  samiple  size 
will  be  sufficient  to  detect  difierenoes 
between  the  treatment  and  control 
group  in  which  you  are  interested.  e.g., 
indicate  the  statistical  power  of  test. 

4.  It  is  probable  that  an  observatioD 
period  which  is  longer  than  the 
treatment  period  will  be  required  to  test 
the  hypothieses.  Discuss  the  length  of  the 
treatment  and  observation  periods  and 
describe  how  the  length  of  your 
observation  period  will  be  sufficient  to 
gather  the  necessary  data  for  your 
hypotheses  tobe  tested.  Describe  how 
contact  will  be  made  for  gathering  data 
during  the  pre-  and  post-treatment 


observation  period.  e.g.,  mail  contact, 
phone  contact,  personal  contact, 
employer  follow-up.  etc. 

5.  F.xplain  how  you  propose  to  select 
your  sample.  Describe  the  process  of 
acquiring  eligible  subjects.  Describe  the 
process  of  selecting  a  control  group  of 
subjects  identical  to  the  treatment 
group.  Describe  any  incentives  used  to 
encourage  subjects  to  participate. 

&  List  the  data  to  be  collected. 
Explain  how  these  data  will  be  used  to 
test  the  hypotheses.  Discuss  how  the 
data  will  bie  used  ia  the  analysis. 
Discuss  tbe  data  that  will  be  si^plied 
for  further  evaluation  by  SSA.  For 
project  findings  that  are  not  suitable  for 
hypothesis  testing,  describe  in  detail  the 
evaluation  approach  to  be  used 
indicating  the  type  of  outcome 
information  expected. 

7.  Discuss  potential  probleDU  that 
may  arise  and  how  they  will  be 
resolved,  e.g.,  describe  how  ckopouts, 
inadequate  number  of  referrals,  etc.,  will 
be  handled  (see  especially  Section  ID, 
H..  2,  (c)J. 

D.  Work  Plan.  1.  List  and  describe 
each  task  (at  lease  one  paragraph  per 
task]  that  must  be  completed  to  carry 
out  the  project.  (Most  projects  should 
have  between  10  and  20  tasks.) 

2.  Specify  the  project(8)  for  each  task 
that  can  be  provided  to  SiSA  on  request 
as  proof  that  the  task  has  been 
completed. 

3.  Prepare  a  Gantt  chart  showing  the 
start  and  end  dates  for  each  task. 
Including  milestones  such  as: 

•  onsite  acquisition  of  sta^ 

•  physical  acquisition  of  facilities  and 
equipment; 

•  pretest  of  measurement  devices; 

•  establishment  of  linkages  with 
ongoing  programs; 

•  acquisition  of  subjects  for  testing: 

•  signing  of  agreements  and 
contracts; 

•  arrangements  with  public  and 
private  agencies  to  provide  services, 
data  or  other  suf^Mirt; 

•  steps  to  involve  potoitial  users;  and 

•  completion  and  dissemination  of 
final  report. 

4.  Show  the  level  of  effort  in  work- 
months  (l^  project  personnel  if 
possible)  required  to  complete  each 
task. 

5.  Indicate  the  formats  for  the  interim 
and  final  progress  reports  to  be 
submitted  to  SSA. 

6.  If  an  independent  sub-oontractor  is 
to  be  used  for  any  part  of  the  project, 
include  the  scope  of  work  to  be 
performed  by  such  contractor,  the  tasks 
to  be  completed,  a  time  chart  for  such 
tasks,  and  the  products  to  be  provided 
by  the  sub-contractor. 


E.  OiganizationaJ  Capacity.  I¥oject 
staff  and  FadUties 

1.  Include  a  pio}ect  staff  organization 
chart  and.  if  applicahle.  sbow  the 
linkages  urith  State/countjr  otsamzation 
charts.  Note  that  the  Praiect  Director 
shotikl  be  fuU-tiae.  if  posaibfe  or  devote 
a  substantial  portioB  of  his/her  time  to 
the  project 

2.  Staff  Qualtfications— Include  a 
biographical  sketch  of  the  proposed 
Project  Director  and  other  key  project 
staff,  highlighling  special  qaelffications 
that  relate  to  the  accomplishment  of 
project  objectives,  such  as  education 
and  experience.  For  each  of  the  key  staff 
not  identified  at  the  time  of  apptication, 
provide  (m  Meu  of  a  bio^aphical  sketch) 
a  job  description,  qualifications  sought 
and  a  projection  of  how  long  after 
notification  of  grant  award  tbe 
recruitment  of  these  staff  wiU  take 

3.  Discuss  other  q«alificati<»8  of  staff 
or  of  organizatioBS  affUiated  with  the 
project  that  enhance  its  potential 
success. 

4.  Describe  the  facilities  where  the 
activity  will  be  conducted  and  the 
location  (inclading  coBputer  capability 
and  specialized  technical  equipment 
where  rderant). 

Oigamzational  Capability  Statement 
Provide  a  brief  (aaxiflMB  2  pages 
double-qiaced  or  one  page  single- 
spaced)  background  description  of  how 
the  applicant  agency  (or  the  particular 
division  of  a  larger  agency  which  will 
have  responsibility  for  th^  project)  is 
organized  and  the  types  and  quantity  of 
services  it  provides  or  research 
capabilities  it  posisesses.  This 
description  should  cover  capabilities  not 
included  in  die  program  narrative  under 
project  staff  and  reqxuisibilities.  It  may 
include  description  of  any  current  or 
previous  relevant  experience  or  describe 
the  competence  of  the  project  team  and 
its  demonstrated  ability  to  produee  a 
final  product  that  is  readily 
compr^ensible  and  usable. 

F.  bnplemeatation  Potential.  1. 
Estimate  the  costs  and  the  benefits  that 
mi^t  accrue  from  replication  or 
installation  on  a  State-wide  (or 
nationwide)  basis,  specifying  the 
assumptions  find  logic  used  in  making 
the  estimate.  Provi<te  a  description  of 
the  specific  uses  of  the  pn^ect  results 
which  are  direcdy  relevant  to  the  needs 
of  SSA  disabled  beneficiaries  and 
suggest  how  the  results  could  be  applied 
to  assist  beneficiaries. 

2.  Specify  any  special  features  of  the 
target  group(s)  and  the  operational 
environment  in  which  the  project  will 
operate  that  would  vary  in  other 
locations,  thus  influencing  utilization 
potential.  e.g..  rural  population,  minority 


composition,  political  climate, 
governmental  centralization  or 
decentratizaticm,  eta 

3.  Specify  how  final  products  will  be 
oriented  toward  facilitating 
implementation  in  other  locations. 

4.  Discuss  commitments  made  by 
Federal.  State  or  local  governments  and 
other  organizations  to  continue  the 
project  or  implement  its  findings  after 
completion. 

•  G.  Dissemination  (rf  Results.  1. 
Specify  the  means  to  disseminate  the 
results  and  promote  utilization  of  these 
results  by  others  in  the  field. 

2.  Describe  (where  appropriate)  the 
training  methods  and  content  to  be 
packaged  for  dissemination  and  use  for 
others.  Note  any  restrictions  or 
limitations  (patent  copyright 
proprietary  interest  etc.)  on  its  use  by 
SSA. 

Part  V — ^Assurances 

Applicants  are  required  to  file  Part  V, 
Assurances,  and  the  Assiu-ance  of 
Compliance  with  the  DHHS  Regulations 
under  TiUe  VI  of  the  Civil  RighU  Act  of 
1964  (Form  HH&-441).  Copies  of  these 
assurances  are  reprinted  at  the  end  of 
this  announcement 

A  Check  List  of  Application 
Requirements.  Before  submitting  the 
application  for  grant  support,  check  to 
assure  that  the  following  items  are 
included: 

Formal  application  prepared  on  Form 
SSA-96,  assembled  in  the  following 
order: 

PART  L  Face  Sheet  (SF- 

424)  has  been  completed  according 
to  the  instructions,  includes 
subpriority  area  in  item  7,  is  signed 
by  an  authorized  official,  and  has  a 
project  summary  description 
attached; 

PART  n.  Project  Approval 
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-  PART  m.  Budget 


Information; 


Information,  sections  A,  B,  C,  D,  and 
E  are  completed; 

PART  IV.  Program 


Narrative,  does  not  exceed  25  pages 
and  includes  an  organizational 
capability  statement  not  exceeding 
2  pages;  and 
PART  V,  Assurances. 


Other  Forms:  CIVIL  RIGHTS: 
Assurance  Filed  with  HHS 


or 


enclosed 


Completed  Form  HHS-441 


APPUCATION  CERTmCATIONS  (to 
be  completed  by  for-profit  oi;ganizations 
applying  for  grant  support): 

Certifications  Included 

Certifications  Not 

Applicable 

MAILING: 

'  An  Original  and  2  copies 


of  the  Application 
B.  Points  to  Remember. 

•  At  least  25  percent  of  the  TOTAL 
cost  for  the  proposed  demonstration 
projects  must  come  from  a  source  other 
than  the  Federal  government  (1  dollar 
match  for  every  3  dollars  requested  by 
SSA).  Research  projects  require  cost- 
sharing  of  5  percent.  An  application  may 
be  unduly  penalized  in  the  review 
process  by  careless  errors  relating  to  the 
computation  of  the  non-Federal  share  or 
match. 

•  Submit  an  original  and  two  copies 
of  the  application.  Six  additional  copies 
are  optionaL  but  will  expedite 
processing. 

•  Designate  in  item  7  of  the  Face 
Sheet  {SF-424)  the  subpriority  area 
under  which  the  application  is  being 
submitted.  U  not  submitted  in  response 
to  any  of  the  subpriority  areas  specified 
in  this  announcement  indicate 
"nonpriority." 


•  APPUCATIONS  ARE  NOT  TO 
CONTAIN  NARRATIVES  IN  EXCESS 
OF  25  TYPEWRITTEN  DOUBLE- 
SPACED  PAGES  (OR  75 
SINGLESPACED  PAGES). 

•  The  project  summary  description  of 
1,200  characters  or  less  is  an  essential 
element  of  the  application.  It  is 
important  that  the  summary  description 
accurately  reflect  the  nature  and  scope 
of  the  proposed  project 

•  Follow  the  recommended  format  as 
closely  as  possible  in  preparing  the 
program  narrative.  The  format  reflects 
the  evaluative  criteria  which  will  be 
used  by  reviewers  to  evaluate 
applications. 

•  Do  not  include  letters  endorsing  or 
supporting  the  project. 

•  The  qualifications  of  key  staff 
should  be  described  in  a  few  paragraphs 
rather  than  in  formal  vitae.  Vitae  or 
resumes  are  not  to  be  provided  and  will 
not  be  included  in  the  applications 
provided  to  reviewers. 

•  Although  multiple  applications  (of 
different  concepts)  from  the  same 
applicant  are  not  prohibited,  they  are 
not  encouraged. 

•  THE  ACTIVITIES  BELOW 
GENERALLY  WILL  NOT  MEET  THE 
PURPOSES  OF  THIS 
ANNOUNCEMENT 

— ^projects  whose  main  activity  is  a 

conference  or  meeting; 
— projects  whose  major  product  is  a 

manual; 
— proposals  which  request  expansion  or 

continuation  of  existing  services  or 

programs; 
— proposals  which  would  establish 

clearinghouses;  or, 
— ^projects  which  are  not  within  the 

goals  and  objectives  of  this 

announcement 

■ILUNG  CODE  41M>-1«-M 
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FEDERAL  ASSISTANCE 


1.  Tv^e 
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It 
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bi  DATE 
ASSiGNEO 
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tBM* 

Ml 
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•iCeuMir 
•.SFCediL 


7.  TITLE  OF  APFUCANT^S  PfWJECT  (Um  Mdign  IV  et  Ma  tonn  to  pwMi  •  WMiaiy  dMCripHon  el  «w 


Subpriority  Area 
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ta. 
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>                             00 
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40 
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M 
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«i 

1       Tom 


a.  APPUCANT 


11  PROJECT  START 
1* 


1*.  DATE  DUE  TO 
OOl       FEDERAL  AOENCV*' 


kL  PROJECT 


1«L  PROJECT 
DURATION 
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«. 

PRO> 
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.NUMBER       I       I      n       I       I      I 

mult»leD 


*i  TITLE 
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'-D 
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14.  TYPE  OF  APPLICATION 


' *-n 
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It 


fMr    wtuuk    4tf 


10.  FEDBML  AGENCY  TO  RECEIVE  REQUEST 
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aa 
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EXECUTIVE  ORDER  12972  PROCESS  FOR  REVIEW  ON: 
DATE. 
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PART  II 
PROJECT  APPROVAL  INFORMATION 


Itwnl. 

OoM  this  MStsMnc*  raqum  rtquir*  StM*.  loeal. 
regional,  or  oth«r  priority  rating? 

Yas 


It«m2. 

OoM  this  auisianca  request  require  State  or  local 

sdvisorv.  educattorul  or  health  clearance? 


Name  of  Governing  Body 
Priofity  Rating  


.No 


Name  of  Agency  or 
Board  


FORM  APPROVED 
0MB  NO  0M(M>1<4 


.Yes 


.  No     (Attach  Documentation) 


Item  3. 

Does  this  assistance  request  require  clearinghouse 
review  in  accordarKe  with  Executive  Order  12372? 

Yes  _ 


(Attach  Comments) 


.No 


It*m4. 

Does  this  ass«starKe  request  require  State,  local, 
regional  or  other  piannir>g  approval?  i 


Name  of  Approvir>g  AgerKy  . 
Date 


.No 


lt«m  5. 

is  the  proposed  project  covered  by  an  approved 

comprehensive  plan? 


Check  orw:  State  O 

Local  O 

Regiortal         O 


heme. 

Will  the  assistance  requested  serve  a  Federal 

.No 

Nam«  of  FMteral  Inctallatmn 

iristallation? 

Federal  Population  benefiting  from  Project 

Item?. 

Will  the  assistance  requested  be  on  Federal  land  or 

Nn 

Name  of  Fadnrai  Installatinn 

installation:                                                 j 

Location  of  Fadnral  1  ami 

1 

ParMnt  t*  Projart 

v«. 

lt«fn  8.                                                 1 
Will  the  assistance  requested  have  an  impact  or 
effect  on  the  environment? 

Yes 

.No 

See  instructions  for  additional  information  to  be 
provided. 

IternS. 

Will  the  assistance  requested  cause  the  displacement 
of  individuals,  families,  businesses,  or  farms? 

Number  of: 

ln(iiwi«.uil< 
Familiac 

RiiainASSAS 
Farms 

Item  1 0. 

Is  there  other  related  assistance  on  this  project 
previous.  per>dir>g.  or  anticiated? 

Yes  _ 


See  instructions  for  additional  information  to  be 
provided. 


.No 
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PART  III  -  BUDGET  INFORMATION 

SECTION  A  -  BUDGET  SUMMARY 

Grant  ProBram, 

Function 

Of  Activity 

(•) 

FMtoral 
Catalog  No. 

(b) 

Estimatad  UnoliUgitad  Fund* 

Maw  or  Ravitad  Budgat                                    1 

Fadaral 
<c) 

Non-Fadarai 
(d) 

Fadaral 

Non-Fedarat 
(f) 

Total 
(a) 

1. 

s 

$ 

s 

$ 

$ 

2. 

3. 

4. 

6.  TOTALS 

s 

$ 

$ 

$ 

s 

SECTION  B  -  BUDGET  CATEGORIES 

6.  Obiect  aais  CatagoriM 

-     Grant  Program.  Function  or  Activity                                              | 

Totri 
(SI 

'l^ederal   Fun 

m            N/A 

"•      N'ft 

(4 

a.  Penonnel 

S 

^             N/A 

*        N/A 

$ 

N/A 

s 

N/A               1 

b.  Fringt  Bcntftts 

N/a 

N/A 

N/A 

.     N/.A 

c.  Travvl 

N/A 

N/A 

N/A 

N/A 

d.  Equipmtnt 

N/A 

N/A 

N/A 

N/A 

«.  SuppliM 

N/A 

N/A 

N/A 

M/A 

f.  Contractual 

N/A 

N/A- 

N/A 

N/A 

g.  Conctruction 

N/A 

N/A 

W/A 

N/A 

h.  Othar 

N/A 

N/A 

N/A 

N/A 

■•   Total  Direct  Goats 

N/A 

N/A 

N/A 

N/A 

).    Indirect  Costs 

N/A 

M/a 

N/A 

N/A 

k.  TOTALS 

S 

*             N/A 

*        N/A 

$ 

N/A 

$ 

7.  Program  Income 

s 

^ 

«              N/A 

*        N/A 

$ 

N/A 

$ 

N/A 

s 

90 

a 

5* 


< 

o 


Z 

o 

03 


n 
a. 

a 

(0 
en 

a. 

03 


CO 
03 
00 


o 

«■♦ 

o* 

n 
ce 
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PART  III  (continued) 

, 

SECTION  C— NON-FEDERAL  RESOURCES                                                                                                                 1 

(a)  Grant  Progfam 

(b)  APPLICANT 

(C)  STATE 

(d)  OTHER  SOURCES 

(e)  TOTALS 

8. 

S 

$ 

$ 

$ 

9. 

10. 

■ 

• 

11. 

12.  TOTALS 

$ 

$ 

S 

S 

SECTION  D— FORECASTED  CASH  NEEDS                                                                                                            1 

13.  Federal 

Total  tor  1st  Year 

1st  Quarter 

2nd  Quarter 

3rd  Quarter 

4th  Quarter 

$ 

S 

$ 

S 

$ 

14.  Non-Federal 

15.  TOTAL 

$ 

$ 

S 

$ 

$ 

SECTION  E— BUDGET  ESTIMATES  OF  FEDERAL  FUNDS  NEEDED  FOR  BALANCE  OF  THE  PROJECT                                                            1 

16.  Objective  Class  Categories 

FUTURE  FUNDING  PERIODS  (YEARS)                                                              1 

Second 

Third 

Fourth 

Fifth 

a.  Personnel 

$ 

$ 

$ 

$ 

$ 

$ 

b.  Fringe  Benefits 

c.  Travel 

! 

d.  Equipment 

e.  Supplies 

• 

g.  Construction 

h.  Others 

L  Tolar  Direct  Costs 

j.  Indract  Costs 

k.  TOTALS 

$ 

$ 

$ 

$ 

$ 

S 

90 


9 


< 

en 

CO 

Z 

o 


O. 

a 
a 


aa 


Z 
o 

n' 
eo 

CO 
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PART  III  (continued) 


SECTK)N  F— OTHER  BUDGET  INFORMATION 
(Attach  additional  sheets  if  necessaiy) 


17.    Direct  Costs 


18.  Indirect  Costs 


I 

(D 

s 

a 

00 

*^* 
S 


19.  Remarks: 


< 

o 


U1 

CO 

Z 

o 

09 


n 
o. 

s 
re 

CO 

D. 
Q: 
«< 


q: 


CO 


2 

o 

o' 
n 
en 
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Pan  III  (Continwed) 


SECTION  Q  -  PERSONNEL 


Fringe  Bm«f it*  (R«t« 


AlMMMl 


(1) 


No. 


U) 


KTbiM 


O) 


Total 
Amount 
Required 


14) 
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PARTV 
ASSURANCES 

The  Applicant  hereby  assures  and  certifies  that  it  will  comply  with  the  regulations,  policies,  guidelines,  and  requirements  including 
Executive  Order  1 2372,  and  45  CFfl  Pan  74  as  they  relate  to  the  applicauon.  acceptance  and  use  of  Federal  funds  for  this  FederaNy 
assisted  protect  Also  the  Applicant  assures  and  certifies  witti  respect  to  the  grant  that: 


It  possesses  legal  authority  to  apply  for  tfw  grant:  that  a 
resolution,  motion  or  similar  action  has  t>een  duly  adopted 
or  passed  as  an  official  act  of  the  applicant's  governir>g 
body,  authorizing  the  filing  of  the  application,  including  alt 
ufKierstandings  and  assurarKes  contained  therein,  and 
directing  and  authorizing  the  person  identified  as  the 
official  representative  of  thie  applicant  to  act  in  connection 
with  the  application  and  to  provide  such  additional  infor- 
mation as  may  be  required 

It  will  comply  with  Title  VI  of  the  Civil  Rights  Act  of  1 964 
(PL  88-352)  and  in  accordance  with  Title  VI  of  that  Act 
no  person  in  ttie  United  States  shall,  on  the  ground  o( 
race,  color,  or  national  origin,  be  excluded  from  participa- 
tion in,  be  denied  the  l>er>ato  of.  or  be  otherwise  sutv 
jected  to  discrimination  under  any  program  or  activity  for 
which  the  applicant  receives  Federal  financial  assistance 
and  will  immediately  take  any  measures  necessary  to 
effectuate  this  agreement. 

It  will  comply  with  Title  VI  of  ttte  Civil  Rights  Act  of  1 964 
(42  use  2000d)  prohibiting  employment  discrimination 
where  (1)  the  primary  purpose  of  a  grant  is  to  provide 
employment  or  (2)  discriminatory  employmeni  prectioet 
will  result  in  unequal  treatment  of  persons  who  are  or 
should  be  benefiting  from  the  grant-aided  activity. 

It  will  comply  with  requirements  of  the  provisions  of  tfie 
Uniform  Relocation  Assistance  and  Real  Property  Acqui- 
sitions Act  of  1970  (PL  91  -646)  which  provides  for  fair 
and  equitable  treatment  of  persons  displaced  as  a  result 
of  Federal  and  Federally  assisted  programs. 

It  will  comply  with  the  provistons  of  the  Hatch  Act  wtnctt 
limit  the  political  activity  of  employees 

It  will  comply  with  the  minimum  wage  and  maximum 
hours  provisions  of  the  Federal  Fair  Labor  Standards  Act 
as  they  apply  to  hospital  and  educational  institution 
employees  of  State  ar«l  local  governments. 

h  will  establish  safeguards  to  prohibit  employees  from 
using  their  positions  for*  a  purpose  that  is  or  giMS  the 
appearance  of  being  motivated  by  a  desire  for  private  gem 
for  tl>emselves  or  others,  parttcularly  those  with  wttom 
tt«ey  have  family,  business,  or  ott>er  ties 

It  will  give  the  grantor  agency  or  the  Comptroller  General 
through  any  authorized  representative  the  access  to  and 
the  right  to  examine  all  records,  books,  papers,  or  docu- 
ments related  to  the  grant. 

It  will  comply  with  all  requiremer>ts  imposed  by  the  Fed- 
eral grantor  agency  concerning  special  requirements  of 
law,  program  requirements,  and  other  administrative 
requirements  approved  in  accordance  with  45  CFR 
Part  74 

It  will  insure  that  the  facilities  under  its  ownership,  lease. 
or  supervision  which  shall  be  utilized  in  the  accomplish- 
ment of  the  project  are  not  listed  on  the  Environmental 
Protection  Agency  (EPA)  list  of  violating  facilities  and  that 


-Form  SSA-96-BK  (6-87) 
Oestroy  Pnor  Editions 


it  wiN  notify  the  Federal  grantor  agency  of  the  rece«>t  of 
any  communication  from  the  Director  of  tt>e  EPA  Offwa  of 
Federal  Activities  indicating  that  a  facility  to  be  used  in  the 
protect  is  under  consideration  for  listing  by  the  EPA. 

1 1  It  will  comply,  to  the  extent  applicatMe.  with  all  the  require- 
ments of  Section  1 1 4  of  the  Clean  Air  Act,  as  arrtended 
(42  use  1857,  et  seq.,  as  amended  by  Public  Law 
91  -604)  and  seaion  308  of  the  Federal  Water  Pollution 
Control  Act  (33  use  1 251  et  seq  ,  as  amended  by  Public 
Law  92-500).  respectively,  relating  to  inspection,  morti- 
toring,  entrv.  reports,  and  information,  as  well  as  ott>er 
requirements  specified  in  section  114  and  sectnn  308  ei 
the  Air  Act  and  the  Water  Act,  respeowety.  and  aM  ragule- 
tions  and  guidelines  issued  thereunder. 

12.  It  will  comply  with  tfie  flood  insurance  purchase  requtre- 
menu  of  Seaion  1 02(a)  of  the  Flood  Disaster  Protection 
Act  of  1 973,  Public  Law  93-234.  87  Stat  975.  approved 
December  13,  1975,  the  purchase  of  flood  insurance  in 
communities  wtiere  such  insurance  is  available  as  a  con- 
dition for  tfie  receipt  of  any  Federal  financial  assistance 
for  construction  or  acquisition  purposes  for  use  in  any 
area  ttiai  has  been  identified  by  the  Secretary  of  the 
Department  of  Housing  and  Urban  Devefopment  as  an 
area  hawing  special  flood  fwzards. 

The  phrase  "Federal  finarKial  assistance"  includes  any 
form  of  loan,  grant,  guaranty,  insurance  payment,  rebate, 
subsidy,  disaster  assistartce  k>an  or  grant,  or  any  oltier 
form  of  direct  of  indirect  Federal  assistance 

13.  ItwntlassisttheFederafgrantoragency  in  Its  compliance 
with  Section  106  of  the  National  Historic  Preservation 
Actof  1966asamended(16U  S  C  470),  ExecutiveOrdar 
1 1 593.  and  the  Archeotogical  and  Historic  Preservation 
Actof  1966.  (16USC  469a-1  et  seq.)  by  (a)  consulting 
with  the  State  Historic  Preservation  Officer  on  tfie  con- 
duct of  investigations,  as  necessary,  to  identify  properties 
listed  inor  eligible  for  inclusion  in  the  National  Register  of 
Historic  Places  that  are  subject  to  adverse  effects  (see  36 
CFR  Part  800.8)  by  the  activity,  and  notifying  the  Federal 
grantor  agency  of  the  existence  of  any  such  properties. 
andbyf  bf  complying  with  all  requirements  established  by 
the  Federal  grantor  agency  to  avoid  or  mitigate  adverse 
effects  upon  such  properties. 

1 4.  The  applicant  agrees  tttat  it  will  comply  with  Section  504 
of  the  Rehabilitation  Act  of  1 973,  as  amended  (29  U  S.C. 
794,  PL.  93-112).  and  all  requirements  imposed  by  or 
pursuant  to  the  regulations  of  the  Department  of  Health 
and  Human  Services  (45  CFR  Parts  80.  81.  and  84). 
promulgated  under  the  foregoing  statute  The  applicant 
agrees  that,  m  accordarKe  with  the  foregoing  require- 
ments, no  otherwise  qualified  handicapped  person,  by 
reason  of  handicap,  shall  be  excluded  from  participation 
in,  be  denied  the  berwf  its  of.  or  be  subjected  to  discrimina- 
tion ur>der  any  program  or  activity  receiving  Federal 
financial  assistar>ce.  and  assures  that  it  will  take  any 
measures  r>ecessarv  to  effectuate  this  agreement 
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PARTV 
ASSURANCES  (ContlmM<0 


IS.  It  will  comply  with  tlw  Laboratory  Animal  Watfara  Act  of 
1969  (PL  80444,  aa  amaodad,  7  U.S.C.  231  at  aaq.)  and 
ragulailona  pramutgatad  ttMraundar  by  tha  Sacfatary  of 
Agrlcultura  (9  C.F.R.,  Subcbaptar  H)  partalning  to  tha 
cara,  handling,  and  traatmant  of  warm  btoodad  animala 
hald  or  uaad  for  raiaarch.  taaching  or  ottiar  actlvltlaa 
•upportad  by  Fadarai  awarda. 


PRIVACY  ACT 


Tha  Privacy  Act  o(  1974  |S  U.S.C  S52a)  graas  individuala  th9 
right  of  accass  to  infornr)ation  corH»rnir>g  thwnaatvas  and 
providas  a  machaniam  for  correction  or  amandmarK  of  tha 
records.  Tha  Privacy  Act  also  provtdaa  for  protection  of  infor- 
mation penaining  to  an  irnltvidual.  but  it  does  not  prevent 
disclosure  of  such  information  if  required  to  be  released  ur>der 
the  Freedom  of  Information  Aa  Tha  Privacy  Act  requires  thet 
a  Federal  agency,  advtaa  each  individual  vvhom  it  aaks  to 
supply  information  of  ttte  authonty  which  authorins  tha  aolici- 
tation.  whether  discfoaura  is  voluntary  or  mandatory,  the  prin- 
cipal purpose  or  purpoaas  for  which  tha  infformation  is 
intended  to  be  used,  tha  use  outside  tha  agency  which  may  be 
made  of  the  inforntaiion.  and  the  effects  on  the  individual,  if 
any.  of  not  providing  alt  or  any  part  of  tha  requested 
information.  i 

I 

SSA  IS  requesting  the  information  called  for  in  this  application 
pursuant  to  its  statutory  authority  for  awarding  grants.  Provi- 
sion of  the  information  requested  is  entirely  voluntary.  The 
collection  of  this  information  is  for  the  purpose  of  siding  in  the 
review  of  applications  prior  to  grant  award  dacisiorts  and  for 
management  of  SSA  programs.  A  lack  of  sufficient  informa- 
tion may  hinder  SSA  s  ability  to  review  applicatiotts,  monitor 
grantee  performance,  or  perform  ovaraH  management  of  grant 
programs. 

This  information  will  be  used  within  the  Department  of  Health 
and  Human  Services,  and  may  also  be  disclosed  outside  the 
Department  as  permitted  by  the  Privacy  Act,  including 
disclosures  to  the  public  as  required  by  the  Freedom  of 
Information  Act,  to  the  Congress,  the  National  Archives,  the 
Bureau  of  the  Census,  law  enforcement  agencies  upon  their 
request,  the  General  Accounting  Office,  and  pursuant  to  court 
order.  It  may  also  be  disclosed  outside  the  Department,  if 
necessary,  for  the  following  purposes: 


16.  N  will  comply,  to  tha  extant  applicable,  with  Title  IX  of  the 
Education  Amandmanta  of  1972,  20  U.S.C.  1681.  at 
aaq.,  which  provldaa  that  no  parson  In  tha  United  Stataa 
Shall,  on  tha  basis  of  sax,  be  excluded  from  participation 
In,  be  denied  the  benefits  of,  or  be  subfactad  to  discrimina- 
tion under  any  educational  program  or  activity  receiving 
Fadarai  financial  assistance. 


1  To  the  cognizant  audit  agency  for  auditing. 

2  To  the  Oepertment  of  Justice  as  required  ferfitigstion. 


3.  To  a  congressional  office  from  the  record  of  an  indivioual 
in  the  response  to  an  inquiry  from  the  congressiorwl 
office  made  at  tfie  request  of  that  individual. 

4.  To  qualified  experts  not  within  the  definition  of  Depart- 
martt  employees  as  prescribed  in  the  Department  regu- 
lations (46  CFR.  Pan  5b  2)  for  opinions  as  a  part  of  tt>e 
application  review  process. 

5.  To  a  Federal  agency,  in  response  to  its  request  in  cor\- 
nection  with  the  letting  of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefit  by  the  requesting  agency, 
to  the  extent  that  the  record  is  relevant  and  necesaary  to 
the  requesting  agency's  decision  on  the  matter. 

6.  To  irtdividuats  and  organizations  deemed  qualified  by 
SSA  to  carry  out  specific  research  related  to  the  review 
and  award  processes  of  SSA. 

7.  To  organizations  in  the  private  sector  with  whom  SSA 
haa  corttractad  for  the  purpose  of  collating,  analyzing, 
aggregating,  or  otherwise  refining  records  in  a  system. 
Relevant  records  will  be  disclosed  to  such  a  contractor. 
The  contractor  shall  be  required  to  maintain  Privacy  Act 
safaguerds  with  respect  to  such  records. 

8  To  tfie  grantee  institution  relative  to  performance  or 
administration  under  tfw  terms  and  cor>ditions  of  the 
award. 

FREEDOM  OF  INFORMATION  ACT 

Tha  Freedom  of  Information  Act  and  the  associated  Public 
Information  Regulations  (45  CFR  Part  5)  of  the  Department  of 
Health  and  Human  Services  require  tfte  release  of  certain 
information  regarding  granu  requested  by  any  member  of  tfte 
public.  The  intended  use  of  the  information  will  not  bo  a 
criterion  for  release.  Grant  applications  arxl  grant  related 
reports  are  generally  available  for  inapeaion  and  copyirtg 
except  that  information  considered  to  be  an  unwarranted 
invasion  of  personal  privacy  will  not  be  disdoaed.  For  specific 
guidance  on  the  availability  of  infornwtion,  refer  to  4S  CFR 
Pans 
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ASSURANCE  OF  COMPLIANCE  WTTH  THE  DEPARTMENT  OF 

HEALTH  AND  HUMAN  SERVICES  REGULATION  UNDER 

TITLE  VI  OF  THE  CIVIL  RIGHTS  ACT  OF  1964 


Name  of  Applicant  (type  or  print) 


(hereinafter  caUed  the  "Apphcant") 


HEREBY  AGREES  THAT  it  will  comply  with  Title  VI  of  the  Civil  Rights  Act  of  1964  (P.L. 
88-352)  and  all  requirements  imposed  by  or  pursuant  to  the  Regulation  of  the  Department 
of  Health  and  Human  Services  (45  C.F.R.  Part  80)  issued  pursuant  to  that  title,  to  the  end 
that,  in  accordance  with  Title  VI  of  that  Act  and  the  Regulation,  no  person  in  the  United 
States  shall,  on  the  ground  of  race,  color,  or  national  OTi^n,  be  excluded  from  participation 
in,  be  denied  the  benefits  of,  or  be  otherwise  subjected  to  discrimination  under  any  program 
or  activity  for  which  the  Applicant  receives  Federal  financial  assistance  from  the  Depan- 
ment;  and  HEREBY  GIVES  ASSURANCE  THAT  it  will  immediately  take  any  measures 
necessary  to  effectuate  this  agreement. 

If  any  real  propeny  or  structure  thereon  is  provided  or  improved  with  the  aid  of  Federal 
financial  assistance  extended  to  the  Applicant  by  the  Depanment.  this  Assurance  shall  obligate 
the  Applicant,  or  in  the  case  of  any  transfer  of  such  property,  any  transferee,  for  the  period 
during  which  the  real  property  or  structure  is  used  for  a  purpose  for  which  the  Federal  financial 
assistance  is  extended  or  for  another  purpose  involving  the  provision  of  similar  services  or 
benefits.  If  any  personal  property  is  so  provided,  this  Assurance  shall  obligate  the  Applicant 
for  the  period  during  which  it  retains  ownership  or  possession  of  the  property.  In  all  other 
cases,  this  Assurance  shall  obligate  the  Applicant  for  the  period  during  which  the  Federal 
financial  assistance  is  extended  to  it  by  the  Depanment. 

THIS  ASSURANCE  is  given  in  consideration  of  and  for  the  purpose  of  obtaining  any  and. 
all  Federal  grants,  loans,  contracts,  propeny,  discounts  or  other  Federal  financial  assistance 
extended  after  the  date  hereof  to  the  Applicant  by  the  Depanment,  including  installment 
payments  after  such  date  on  account  of  applications  for  Federal  financial  assistance  which 
were  approved  before  such  date.  The  Applicant  recognizes  and  agrees  that  such  Federal  finan- 
cial assistance  will  be  extended  in  reUance  on  the  representations  and  agreements  made  in 
this  Assurance,  and  that  the  United  States  shall  have  the  right  to  seek  judicial  enforcement 
of  this  Assurance.  This  Assurance  is  binding  on  the  Applicant,  its  successors,  transferees, 
and  assignees,  and  the  person  or  persons  whose  signatures  appear  below  are  authorized  to 
sign  this  Assurance  on  behalf  of  the  Applicant. 

Date  " 


Applicant  (i>pe  or  print) 


By 


Signatiire  and  Title  of  Authorized  Official 


Appbcanis  mailini  address 


NOTE:  If  this  form  Is  not  returned  with  (be  application  for  financial  assistance,  return  it 
to  DHHS,  Office  for  Civil  Rights,  330  Independence  Ave.,  S.W.,  Washington,  D.C.  20201 


HHS-441  (Rn.  12/(2) 
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APPLICATION  CERTIFICATIONS 


To  be  cowpleted  by  for-profit  organltatlons  only 


1.  SMALL  BUSINESS  CERTIFICATION 

The  applicant  (  )  ia»  (  )  is  not,  a  small  business  oonoern.  A  small  business 
concern  is  defined  as  a  business,  including  its  affiliates,  «hi^  is 
independently  owned  and  operated,  is  not  dominant  in  the  field  of  operation 
and  can  further  qualify  under  the  criteria  concerning  number  of  employees, 
average  annual  receipts,  or  other  criteria,  as  prescribed  by  the  SMall 
Business  Administration.  See  Code  of  Federal  Regulations,  Title  13,  Part  121, 
as  amended,  which  contains  detailed  definitions  and  related  procedures. 

2.  MINORITY  BUSINESS  ENTERPRISE  CERTIFICATION 

The  applicant   (  )   is,    (  )   is  not,  a  minority  business  enterprise.     A  minority 
business  enterprise  is  defined  as  a  business,  at  least  SI  percent  of  which  is 
owned,  controlled,  and  managed  by  minority  group  members  who  are  citizens  of 
the  U.S.     In  case  of  a  corporation,  -51  percent  of  all  classes  of  voting  stock 
of  such  corporations  must  be  owned  by  an  individual (s)  determined  to  be 
minority.     For  the  purpose  of  this  definition,  minority  group  members  are 
Black  Americans,  Hispanic  Americans,  Native  Americans    (American  Indians, 
Eskimos,   Aleuts,  or  Native  Rawaiians),  Asian  Pacific  Americans    (persons  with 
origins   from  Japan,  China,  the  Philippines,  Vietnam,  Korea,  Samoa,  C^uam,  U.S. 
Trust  Territory  of  the  Pacific  Islands,   Laos,  Cambodia,  or  Taiwan)   and  members 
of  other  groups  designated  from  time  to  time  by  the  Small  Business 
Administration  according  to  the  procedures  set  forth  at  13  CFR  Part  124.1. 

3.  NOMAN-GMNED  BUSINESS  CERTIFICATION 


The  applicant   (  )   is,    (  )    is  not,  a  %»oman-owned  business.     A  %foman-K>wned 
business   is  a  business  trhich  is ,  at  least  51  percent  owned,  controlled,  and 
operated  by  a  tfoman  or  tfonen.     Controlled  is  defined  as  exercising  the  power 
to  make  policy  decisions.     Operated  is  defined  as  actively  involved  in  the 
day-to-day  management. 


Signature  of  Authorized  Official_ 
Title: 


Date: 


■LUNQ  COOC  41M.1VC 
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Notice 

GRANT  FUNDS  MAY  NOT  BE  USED 
TO  ATTEMPT  TO  INFLUENCE 
LEGISLATION  PENDING  BEFORE 
CONGRESS. 

We  direct  tl^e  attention  of  potential 
HHS  grantees  to  the  foot  that  the 
following  statutory  provision  (part  of 
Sec.  407  of  Pub.  L  95-480, 92  StaL  1589) 
has  applied  to  the  Department's 
appropriations  beginning  with  those  for 
fiscal  year  1979  and  that  such  a 
provision  is  likely  to  continue  to  apply 
to  its  appropriations: 


"No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used  to 
pay  the  salary  or  expenses  of  any  grant 
or  contract  recipient  or  agent  acting  for 
such  recipient  to  engage  in  any  activity 
designed  to  influence  legislation  or 
appropriations  pending  before  the 
Congress." 

This  means  that  the  costs  of 
attempting  to  influence  legislation 
pending  before  (Congress  may  not  be 
charged  either  as  direct  or  indirect  costs 
to  any  HHS  grant  awarded  from  funds 
subject  to  the  provision.  Attempting  to 


influence  legislation  is  commonly  called 
lobbying. 

"niis  notice  concerns  only  the  charging 
to  HHS  grants  of  certain  costs.  Nothing 
in  this  notice  is  intended  in  any  way  to 
inhibit  or  discourage  any  party  from 
exercising  its  lawful  rights  to  attempt  to 
influence  legislation  pending  before 
Congress  as  long  as  the  costs  are  not 
charged  to  an  HSS  grant 

Department  of  Healtli  and  Human  Services. 
[FR  Doc.  88-0924  Filed  &-3-8a  8:45  am] 

BHJJNQ  CODE  41W-11-H 
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UST  OF  PUBLIC  LAWS 

Laat  List  May  3.  1988 

This  is  is  a  continuing  list  of 
fuMc  bills  from  ttie  current 
session  of  Congress  wtiich 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (PuMc  Laws 
Update  Service)  on  523-6641. 
The  text  of  laws  is  not 
published  in  Ihe  Federal 
negiatar  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  ttie  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone  202-275- 
3030). 

KR.  3971/Pub.  L  100-300 

International  Child  Abduction 
Remedies  Act  (Apr.  29,  1988; 
102  Stat  437;  6  pages) 
Price:  $1.00 


S.  90/Piib.  L  100-301 

Big  Cypress  National  Preserve 
Addition  Act.  (Apr.  29.  1988; 
102  Stat  443;  6  pages) 
Price:  $1.00 

&J.  Res.  227/Pub.  L  100- 
302 

To  express  gratitude  for  law 
enforcement  personnel.  (Apr. 
29,  1988;  102  Stat  449;  1 
page)    Price:  $1.00 

SJL  Rm.  247/Piib.  L.  loo- 
ses 

To  authorize  the  President  to 
proclaim  the  last  Frictay  of 
April  1968  as  "Nationai  Artior 
Day."  (Apr.  29,  1988;  102 
Stat  450;  1  page)    Price: 
$1.00 

HJ.  Res.  552/PidK  L.  100- 
304 

Making  emergency  mandatory 
veterans  supplemental 
appropriations  for  the  fiscal 
year  ending  September  30, 
1988.  (Apr.  29.  1988;  102 
Stat  451;  1  page)    Price: 
$1.00 
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FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration.  Washington.  DC  20408,  under  the 
Federal  Register  Act  (49  SUt  50a  as  amended;  44  U.S.C  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington.  DC  20402. 

i 
The  Federal  Registsr  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Regisiar  will  be  furnished  by  mail  to  subscribers 
for  S340.00  per  year,  or  $170.00  for  6  months  in  paper  form,  or 
$188.00  per  year,  or  $94.00  for  six  months  in  microfiche  form, 
payable  in  advance.  The  charge  for  individual  copies  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington.  DC  20402,  or  charge  to  your  GPO  Deposit  Account 
or  VISA  or  Mastercard. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Faderal  Register.  j 

How  To  Gte  This  PubUcatkMi:  Use  the  volume  number  and  the 
page  number.  Example:  52  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 


PUBUC 
Subscriptions: 
Paper  or  fiche 
Magnetic  tapes 
Problems  with  public  subscriptions 

202-783-3238 
27S-4328 
275-3054 

Single  copies/back  copies: 

Paper  or  fiche 

Magnetic  tapes 

Problems  %vith  public  single  copie* 

783-3238 
27S-3328 
275-3050 

FEDERAL  AGENCIES 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  Federal  agency  subscr 

iptions 

523-6240 
275-3328 
523-5240 

FOR: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 


WHO:        The  OfBce  of  the  Federal  Register. 

WHAT:      Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  «vith  •  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 

,  '  <levelopment  of  regulations. 

2.  The  relationship  l>etween  the  Federal  Register  and  Code 
of  Federal  Regulation*. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  Rnding  aids  of  the  FR/CFR 
system. 

WHY:        To  provide  the  public  with  access  to  information 

'  necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


WASHINGTON.  DC 

WHEN: 

May  26:  at  9:00  a.m. 

WHERE: 

Office  of  the  Federal  Register, 

First  Floor  Conference  Room. 

1100  L  Street  NW.,  Washington.  DC 

RESERVATIONS: 

Laurice  Clark,  202-523-.3517 

KANSAS  CITY,  MO 

WHEN: 

June  10:  at  9:00  a.m. 

WHERE: 

Room  147-148, 

Federal  Building, 

801  East  12th  Street, 

Kansas  City.  MO 

RESERVATIONS: 

Call  the  St.  Louis  Federal  Information 

Center 

Missouri: 

1-800-392-7711 

Kansas: 

1-800-432-2934 

NEW  YORK.  NY 

WHEN:    June  13;  at  1:00  p.m. 
WHERE:    Room  305C, 

26  Federal  Plaza, 
New  York,  NY 
RESERVATIONS:  Call  Arlene  Shapiro  or  Stephen  Colon  at 
the  New  York  Federal  Information  Center, 
212-264-48ia 


For  other  talephooa  Duml>ers.  see  the  Kaadat  Aids  sectioa 
at  the  end  of  tUs  issue. 
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Stabilization  and  Conservation  Service;  Commodity 
Credit  Corporation 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

16174 
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Export  Now  Advisory  Committee,  16177 
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Natural  gas  data  collection  system,  16058 
Organization,  functions,  and  authority  delegations: 

Miscellaneous  amendments,  16058 
Nonccs 

Electric  rate,  small  power  production,  and  interlocking 
directorate  fllings,  etc.: 

Orange  &  Rockland  Utilities.  In&,  16185 
Environmental  statements;  availability,  etc.: 

Annex  Creek  and  Salmon  Creek,  AK,  et  al.,  16166 
Meetings;  Sunshine  Act,  16210 

Federal  Home  Loan  Bank  Board    , 

RULES  I 

Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedule  and  administrative  guidelines,  16054 

PROPOSED  RULES 

Federal  savings  and  loan  system: 
Seciuities  brokerage  service;  preapproved  corporation 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 

Codes  and  Standards  for  Nuclear 
Power  Plants 

agency:  Nuclear  Regulatory 
Commission. 

action:  Final  rule. 

summary:  The  Commission  is  amending 
its  regulations  to  incorporate  by 
reference  the  Winter  1984  Addenda, 
Summer  1985  Addenda,  Winter  1985 
Addenda,  and  1986  Edition  of  Section 
III,  Division  1,  of  the  American  Society 
of  Mechanical  Engineers  Boiler  and 
Pressure  Vessel  Code  (ASME  Code), 
and  the  Winter  1983  Addenda,  Summer 

1984  Addenda,  Winter  1984  Addenda, 
Summer  1985  Addenda,  Winter  1985 
Addenda,  and  1986  Edition  of  Section 
XI,  Division  1.  of  the  ASNfE  Code.  A 
limitation  is  placed  on  the  use  of 
paragraph  IWB-3640  as  contained  in  the 
Winter  1983  Addenda  and  Winter  1984 
Addenda  of  Section  XI,  Division  1.  This 
limitation  requires  that  for  certain  types 
of  welds,  rWB-3640  when  implemented 
shall  be  used  as  modiHed  by  the  Winter 

1985  Addenda.  In  addition,  the  existing 
modification  pertaining  to  the  inservice 
inspection  of  pressure  retaining  welds  in 
ASME  Code  Class  2  piping  has  been 
revised  to  limit  its  applicability  up  to  the 
1983  Edition  with  addenda  up  through 
the  Summer  1983  Addenda.  The  sections 
of  the  ASME  Code  being  incorporated 
by  reference  provide  rules  for  the 
construction  of  light-water-cooled 
nuclear  power  plant  components  and 
specify  requirements  for  inservice 
inspection  of  those  components. 
Adoption  of  these  amendments  would 
permit  the  use  of  improved  methods  for 
construction  and  inservice  inspection  of 
nuclear  power  plants. 


EFFECnVE  date:  May  5, 1988.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Office  of 
the  Federal  Register  as  of  May  5, 1988. 

FOR  FURTHER  INFORMATKM  CONTACT 

Mr.  G.C.  Millman,  Division  of 
Engineering,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Telephone:  (301)  492-3872. 
SUPPLEMENTARY  INFORMATION:  On  June 
26, 1987,  the  Nuclear  Regulatory 
Commission  published  in  the  Federal 
Register  (52  FR  24015)  a  proposed 
amendment  to  its  regulation,  10  CFR 
Part  50,  "Domestic  Licensing  of 
Production  and  Utihzation  Facilities,"  to 
update  the  reference  to  editions  and 
addenda  of  the  American  Society  of 
Mechanical  Engineers  Boiler  and 
Pressure  Vessel  Code  (ASME  Code). 
This  amendment  revises  §  50.55a  to 
incorporate  by  reference  all  editions 
through  the  1986  Edition  and  all 
addenda  through  the  Winter  1985 
Addenda  that  modify  Division  1  rules  of 
Section  III,  "Rules  for  the  Construction 
of  Nuclear  Plant  Components,"  and, 
subject  to  certain  limitations  and 
modifications,  addenda  through  the 
Winter  1985  Addenda  that  modify 
Division  1  rules  of  Section  XI,  "Rules  for 
the  Inservice  Inspection  of  Nuclear 
Power  Plant  Components,"  of  the  ASME 
Code.  Specifically,  this  amendment  to 
§  50.55a  incorporates  by  reference  the 
Winter  1984  Addenda,  Summer  1985 
Addenda,  Winter  1985  Addenda,  and 
1986  Edition  for  Division  1  rules  of 
Section  III,  and  the  Winter  1983 
Addenda,  Summer  1984  Addenda, 
Winter  1984  Addenda,  Summer  1985 
Addenda,  Winter  1985  Addenda,  and 
1986  Edition  for  Division  1  rules  of 
Section  XI  of  the  ASME  Code.  The  1986 
Edition  is  equivalent  to  the  1983  Edition, 
as  modified  by  the  Summer  1983 
Addenda,  Winter  1983  Addenda, 
Summer  1984  Addenda,  Winter  1984 
Addenda,  Summer  1985  Addenda,  and 
Winter  1985  Addenda.  The  Summer  1984 
Addenda  and  Summer  1985  Addenda  for 
Section  XI  do  not  include  technical 
requirements,  but  are  included  in  the 
reference  to  prevent  the  confusion  that 
might  occur  with  a  lack  of  continuity  in 
the  addenda  references. 

Interested  persons  were  invited  to 
submit  written  comments  for 
consideration  in  connection  with  the 
proposed  amendment  by  August  25, 


1987.  Comments  were  received  from 
three  individuals  in  response  to  the 
notice  of  proposed  rulemaking.  Two  of 
the  commenters  were  in  favor  of  the 
proposed  rule,  and  submitted 
suggestions  for  editorial  clarifications. 
One  of  these  commenters  was 
concerned  that  the  manner  proposed  for 
specifying  the  endorsed  editions  and 
addenda  in  §§  50.55a  (b)(1)  and  (b)(2) 
was  potentially  confusing  for  this 
specific  amendment  because  the  latest 
addenda  that  is  specified  does  not 
modify  the  latest  edition  that  is 
specified  (i.e.,  the  Winter  1985  Addenda 
modifies  the  1983  Edition).  The  staff 
agrees  with  the  commenter  and  has 
modified  paragraphs  (b)(1)  and  (b)(2)  to 
make  it  clear  that  the  Winter  1985 
Addenda  applies  to  the  1983  Edition, 
and  that  the  1986  Edition  is  the  latest 
ASME  Code  update  being  incorporated 
by  reference  into  the  regulation. 

The  other  commenter  in  favor  of  the 
proposed  rule  believes  that  the  proposed 
additional  sentence  in  §  50.55a(b)(2)(i) 
which  specifies  a  limitation  on  the  use 
of  IWB-3640  for  certain  addenda  should 
be  provided  for  clarity  in  a  separate 
paragraph.  The  staff  has  considered  and 
adopted  this  suggestion.  In  this  final 
rule,  the  specified  limitation  is  contained 
in  a  new  paragraph  (b)(2)(v).  This 
commenter  also  recommended  a 
revision  to  Footnote  6  to  clarify  details 
regarding  implementation  of  the  code 
cases  specified  in  the  identified 
regulatory  guides.  It  is  the  opinion  of  the 
staff  that  the  rule  should  not  be 
cluttered  with  such  information. 
Therefore,  that  proposed  revision  has 
not  been  incorporated  into  the  final  rule. 
However,  the  staff  is  considering 
incorporating  additional  information 
directly  into  the  regulatory  guides  to 
clarify  their  use. 

Additionally,  this  commenter  noted 
that  the  Winter  1983  Addenda  to  Section 
XI  included  significant  improvements  to 
the  inservice  inspection  of  Class  2 
piping.  This  comment  is  correct.  In 
particular,  the  rules  specified  in  that 
addenda  satisfy  NRC  staff  concerns 
associated  with  the  rules  specified  in 
earlier  addenda  for  the  examination  of 
pressure  retaining  welds  in  ASME  Code 
Class  2  piping,  including  residual  heat 
removal  systems,  emergency  core 
cooling  systems,  and  containment  heat 
removal  systems.  The  staff  previously 
addressed  these  concerns  by  specifying 
a  modification  in  S  50.55a(b)(2)(iv), 
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which  required  that  the  extent  of 
examinations  for  pressure  retaining 
welds  in  ASME  Code  Class  2  piping  be 
determined  based  upon  specific  rules  in 
the  1974  Edition  and  Addenda  through 
the  Summer  1975  Addenda.  Although  the 
commenter  did  not  make  the  point 
specifically,  the  proposed  rule  should 
have  recognized  the  improvements  in 
the  Winter  1983  Addenda  by 
incorporating  a  revision  to  limit  the 
applicability  of  the  required  existing 
modification  specified  in  paragraph 
(b)(2)(iv)  to  ASME  Code  editions  and 
addenda  up  to  the  1983  Edition  with 
addenda  up  through  the  Summer  1983 
Addenda.  This  final  rule  incorporates 
this  limitation  to  the  use  of  the 
modification  specified  in  paragraph 
(b)(2)(iv). 

The  third  commenter  opposed  the 
proposed  amendment  That  commenter 
believes  that  the  NRC  should  not  rely  on 
industry  standards,  but  rather  should 
develop  its  own  standards  based  upon 
NRC  experience  and  data.  NRC  practice 
is  to  utilize  national  standards,  such  as 
the  ASME  Code,  whenever  possible  to 
define  acceptable  ways  of  implementing 
the  NRC's  basic  safety  regulations.  This 
is  consistent  with  0MB  Circular  Na  A- 
119  (Revised).*  which  provides  policy 
and  administrative  guidance  to  federal 
agencies  regarding  participation  in  the 
development  and  use  of  voluntary 
standards.  Consistent  with  this  policy, 
the  NRC  staff  participates  actively  in  the 
development  of  many  national 
standards,  including  the  ASME  Code,  to 
ensure  that  NRC  experience  and  data  is 
part  of  the  information  base  used  to 
support  development  of  the  standard. 
Althou^  the  NRC  staff  is  heavily 
involved  in  the  development  of  the 
ASME  Code,  endorsement  of  the  ASME 
Code  by  the  NRC  without  exception  is 
not  an  automatic  action  as  evidenced  by 
the  existing  limitations  and 
modifications  specified  in  S  50.55a(b](2) 
and  the  new  limitation  specified  in 
paragraph  (b](2)(v)  by  tUs  final  rule. 

Paragraph  IWB-3640  was 
incorporated  into  the  Winter  1983 
Addenda  of  Section  XI.  Division  1,  to 
provide  procedures  and  acceptance 
criteria  for  determining  the  acceptability 
for  continued  service  of  austenitic 
stainless  steel  piping  with  flauvs  in 
excess  of  the  allowable  indications 
specified  in  IWB-3514.3.  Concern  was 
expressed  by  the  NRC  staff  and  others 
that  IWB-3e40,  as  presented  initially  in 
the  Winter  1983  Addenda,  did  not 
provide  an  acceptable  level  of  mai:gin 


against  failure  for  materials  with  low 
toughness,  such  as  might  occur  in  fluxed 
welds  (i.e.,  submerged  arc  welds  (SAW) . 
or  shielded  metal  arc  welds  (SMAW)). 
One  concern  with  low  toughness 
materials  was  that  such  materials  might 
fail  at  load  levels  below  limit  load. 
Additionally,  there  was  concern  that 
secondary  stresses,  which  were  not 
included  in  the  stress  analysis 
procedures  required  by  rWB-3640,  might 
contribute  to  the  foilore  of  low 
toughness  materiab. 

The  ASME  established  a  special  task 
group  to  address  the  concerns 
associated  with  paragraph  IWB-3640  as 
containml  in  the  Winter  1983  Addenda. 
In  the  interim,  the  NRC  staff  required 
that  licensees  utilizing  the  procedures 
and  acceptance  criteria  of  IWB-3640,  as 
contained  in  the  Winter  1983  Addenda, 
apply  additional  safety  factors  in  their 
analyses  to  be  submitted  to  the  staff  to 
account  for  the  above  concerns.  NRC 
staff  acceptance  criteria  were  provided 
in  Generic  Letter  84-11.  "Inspections  of 
BWR  Stainless  Steel  Piping."  ■ 

In  the  opinion  of  the  NRC  staff,  the 
concerns  associated  with  material 
toughness  have  been  adequately 
addressed  by  the  ASME  Code  with  the 
modification  to  paragraph  IWB-3640  in 
the  Winter  1985  Addenda.  This  addenda 
provides  specific  acceptance  criteria  for 
SAW  and  SMAW  type  welds,  and  these 
criteria  address  the  concerns  associated 
with  limit  load  and  the  need  to 
incorporate  secondary  stresses  in  the 
evaluation. 

This  amendment  to  {  50.55a 
incorporates  a  limitation  in  paragraph 
(bH2Kv)  that  allows  for  the  use  of 
paragraph  rWB-3640,  as  contained  in 
the  Winter  1983  Addenda  and  Winter 
1984  Addenda,  for  all  applications 
permitted  io  that  paragraph  except  those 
associated  with  SAW  and  SMAW  type 
welds.  For  these  welds,  this  amendment 
specifies  that  paragraph  IWB-3640.  as 
modified  by  the  Winter  1985  Addenda, 
must  be  used. 

Footnote  6  of  (  50.55a  provides 
reference  to  the  NRC  Regulatory  Guides 
that  denote  which  ASME  Code  Cases 
have  been  determined  to  be  acceptable 
to  the  NRC  staff  for  implementation. 
Previously,  this  footnote  provided 
reference  to  only  Regulatory  Guides  1.84 
and  1.85,  which  denote  acceptability  of 
Section  m.  Division  1.  Code  Cases  on 
design  and  (abrication.  and  on 
materials,  respectively.  This  amendment 
revises  Footnote  6  to  incoiporate  a 
reference  to  Regulatoiy  Guide  1.147, 


■  Single  copte*  of  OMB  Cinailar  Na  A-119  may 
be  obtained  fran  tha  OMB  Publications  Office.  726 
lackson  Place  NW..  Waahington.  OC  aosos. 
Telephune  (202)  395-7332. 


>A  copy  of  GMMric  Lettar  S4-11  U  avaDabla  tor 
inapectioo  or  copyins  for  a  fee  at  the  NRC  Public 
Document  Room.  1717  H  Stieet  NW,  Waahington. 
DC 


"Inservioe  Inspection  Code  Case  i 

Acceptability— ASME  Section  XI 
Division  1,"  which  identifies  the  Code 
Cases  acceptable  to  the  NRC  staff  for 
implementation  in  the  inservice 
inspection  (ISI)  program  of  light-water- 
cooled  nuclear  power  plants.  At  present, 
the  Implementation  section  of 
Regulatory  Guide  1.147  specifies  that 
applicants  should  make  a  specific 
request  to  the  NRC  to  use  Code  Cases 
endorsed  in  the  regulatory  guide.  The 
next  revision  of  Regulatwy  Guide  1.147 
(i.e..  Revision  6)  will  reflect  the 
proposed  change  in  Footnote  6  of  the 
regulation.  It  will  permit  the  use  of  Code 
Cases  endorsed  in  the  regulatory  guide 
without  a  specific  request  to  the  NRC  for 
approval.  In  the  interim,  it  is  the  intent 
of  the  NRC  that  Code  Cases  listed  in 
Regulatory  Guide  1.147  be  used  without 
specific  application  to  the  NRC.  This 
amendment  further  revises  Footnote  6  to 
correct  the  referenced  titles  for 
Regulatory  Guides  1.84  and  1.85. 

Section  50.55a(g)  provides 
requirements  for  selecting  the  edition 
and  addenda  of  Section  XI  to  be 
complied  with  during  the  preservice 
inspection  (S  50.55a(g)(3),  for  plants 
whose  construction  permit  was  issued 
on  or  after  July  1. 1974);  the  initial  10- 
year  inspection  interval 
(§  50.55a(g)(4)(i));  and  successive  10- 
year  inspection  intervals 
(S  5a55a(9)(4)(ii)).  Paragraph  rWA-2400 
of  Section  XI,  as  revised  by  the  Winter 
1983  Addenda,  incorporates  rules  for 
selecting  the  applicable  edition  and 
addenda  of  Section  XI  during  the 
preservice  inspection  (rWA-2411);  the 
initial  10-year  inspection  interval  (IWA- 
2412);  and  successive  10-year  inspection 
intervals  (IWA-2413). 

The  criteria  provided  in  the 
regulations  and  Section  XI  are 
effectively  the  same  for  the  preservice 
inspection,  and  the  successive  10-year 
inspection  intervals,  but  differ  for  the 
initial  10-year  inspection  interval.  For 
the  initial  10-year  inspection  interval, 
the  regulations  specify  that  inservice 
examinations  of  components  and 
inservice  tests  shall  comply  with  the 
requirements  in  the  latest  edition  and 
addenda  of  the  Code  incorporated  by 
reference  on  the  date  12  months  prior  to 
the  date  of  issuance  of  the  operating 
license  while  Section  XI  provides  that 
the  inspection  plan  shall  comply  with 
the  Edition  and  Addenda  of  Section  XI 
that  has  been  adopted  by  the  regulatory 
authority  36  months  after  the  date  of 
issuance  of  the  construction  permit,  or 
subsequent  Editions  and  Addenda  that 
have  been  adopted  by  the  regulatory 
authority.  In  general,  use  of  the 
Commission  requirements  will  result  in 


the  selection  of  a  more  recent  edition 
and  addenda  than  will  use  of  the 
Section  XI  rules.  Satisfying  the 
requirements  of  S  S0.55a(g)(4)(i]  for  the 
initial  10-year  inspection  interval  will,  in 
general,  also  satisfy  the  rules  of  Section 
XI. 

It  is  the  Commission's  intent  that  in  all 
cases  the  existing  requirements  in 
§  50.55a(g]  be  the  basis  for  selecting  the 
edition  and  addenda  of  Section  XI  to  be 
complied  with  during  the  preservice 
inspection,  the  10-year  inspection 
interval,  and  successive  10-year 
inspection  intervals. 
,  Subsection  IWE.  "Requirements  for 
Class  MC  Components  of  Light-Water 
Cooled  Power  Mants,"  was  added  to 
Section  XI.  Division  1,  in  the  Winter 
1981  Addenda.  Howevei^lO  CFR  S0.55a 
presently  incorporates  only  those 
portions  of  Section  XI  that  address  the 
ISI  requirements  for  Class  1, 2.  and  3 
components  and  their  si4q>ort8.  The 
regulation  does  not  cuirtotly  address 
the  ISI  of  containments.  Since  diis 
amendment  is  onfy  intended  to  update 
current  regulatory  requirements  to 
include  the  latest  ASME  Code  edition 
and  addenda,  the  requirements  of 
Subsection  IWE  would  not  be  imposed 
upon  Commission  licensees  by  this 
amendment  The  applicabilify  of 
Subsection  IWE  is  being  considered 
separately. 

Environmental  hqiact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(3).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Regulatory  Analysis 

.  The  Commission  has  prepared  a 
regulatory  analysis  for  this  amendment 
to  the  regidations.  The  analysis 
examines  the  costs  and  benefits  of  the 
alternatives  considered  by  the 
Commission.  Interested  persons  may 
examine  a  copy  of  the  regulatory 
analysis  at  the  NRC  PubUc  Document 
Room.  1717  H  St  NW..  Washington,  DC 
Single  copies  of  the  analysis  may  be 
obtained  from  Mr.  G.C.  MiUman, 
Division  of  Engineering,  Office  of 
Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Telephone  (301) 
492-3872. 

Paperwork  Reducdon  Act  Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C  3501  et  seq.).  These 


requirements  were  approved  by  the 
Office  of  Management  and  Budget 
approval  number  3150-0011. 

Regulatory  Flexibilify  Certification 

As  required  by  the  Regulatory 
Flexibilify  Act  of  1980,  5  U.S.C.  605(b). 
the  Commission  hereby  certifies  that 
this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
affects  only  the  licensing  and  operation 
of  nuclear  power  plants.  The  companies 
that  own  these  plants  do  not  fall  within 
the  scope  of  the  definition  of  "small 
entities"  set  forth  in  the  Regulatory 
Flexibilify  Act  or  the  Small  Business 
Size  Staiidards  set  out  in  regulations 
issued  by  the  Small  Business 
Administration  at  13  CFR  Part  121. 

List  of  Subject*  In  !•  CFR  Part  50 

Antitrust  Classified  information.  Fire 
protection.  Incorporation  by  reference, 
Intei^govemmental  relations,  Nuclear 
power  plants  and  reactors,  Penalfy. 
Radiation  protection.  Reactor  siting 
criteria,  Reporting  and  recordkeeping 
requirements. 

Pursuant  to  the  Atomic  Energy  Act  of 
1954,  as  amended,  the  Energy 
Reorganization  Act  of  1974,  as  amended, 
and  5  U3.C.  553,  the  NRC  is  adopting 
the  following  amendments  to  10  CFR 
Partsa 

PART  50— DOMESTIC  UCENStNG  OF 
PRODUCTION  AND  UTIUZATION 
FACILITIES 

1.  The  authorify  citation  for  Part  50 
reads  as  follows: 

Aodxnity:  Sees.  102, 109, 104. 105, 161. 182. 
183.  lae,  188,  68  Stat.  936,  937.  83a  948, 953, 
954. 955, 956,  aa  amended,  tea  234, 83  Stat. 
1244.  as  amended  (42  LI.S.C.  2132, 2133, 2134. 
2135,  2201,  2232.  2233,  2236,  2239,  2282):  aecs. 
201,  as  amended.  202. 206, 88  Stat.  1242,  aa 
amended  1244, 1246  (42  U.S.C.  5841,  5842, 
5846). 

Section  50.7  also  issued  under  Pub.  L  95- 
601,  sec.  10,  92  Stat.  2951  (42  U.S.C.  5851). 
Section  50.10  also  issued  under  sees.  101, 185, 
68  Stat.  936. 955,  as  amended  (42  U.S.C.  2131, 
2235):  aec.  102,  Pub.  L  91-190.  83  Stat.  653  (42 
U.S.C.  4332).  Sections  50.23,  50.35,  50.55.  and 
50.56  also  issued  under  se&  185, 68  Stat  955 
(42  U.S.C  2235).  Sections  50.33a,  Sa55a  and 
Appendix  Q  also  issued  under  sec.  102,  Pub.  L 
91-19a  83  Stat  853  (42  U.S.C  4332).  Sections 
50.34  and  5034  also  issued  under  sec.  204, 88 
Stat  1245  (42  VS.C  5844).  Sections  50.58, 
50.91  and  50.92  also  issued  under  Pub.  L  97- 
415.  96  Stat  2073  (42  US.C.  2239).  Section 
50.78  also  issued  under  sec.  122,  68  Stat  939 
(42  U.S.C.  2152).  Sections  50.80-^.81  also 
issued  under  sec.  184,  68  Stat  954,  as 
amended  (42  U.S.C  2234).  Section  5ai03  also 
issued  under  sec  106, 68  Stat  939,  as 
amended  (42  U.S.C  2138).  Appendix  P  also 
issued  under  sec.  187,  68  SUt  955  (42  U.S.C 
2237). 


For  the  purposes  of  sec  223, 68  Stat  958,  as 
amended  (42  U3.C.  2273).  §S  50.10  (a),  (b). 
and  (c),  5a44.  Sa46.  Sa48,  50.54,  and  50.aO(a) 
are  issued  under  sec  181b,  68  SUt  948.  as 
amended  (42  U.S.C  2201(b)):  II  50.10  (b)  and 
(c),  and  50.54  are  issued  under  sec  161i,  68 
Stat.  949,  as  amended  (42  U.S.C.  2201(i)):  and 
II  50.9  5a55(e),  5059(b),  50.70,  SaTl.  5172. 
50.73  and  50.78  are  issued  under  sec  I6I0, 66 
Stat  950,  as  amended  (42  U.S.C  2201(0)). 

2.  For  §  50.55a.  paragraph  (b)(1).  the 
intiDductory  text  of  paragraph  (b)(2). 
paragraph  (b)(2)(iv).  and  Footnote  6  are 
revised  and  paragraph  (b)(2)(v)  is  added 
to  read  as  follows: 

SSCSSa    Codes  and  standards. 
•        *        *        •        • 

(1)  As  used  in  this  section,  references 
to  Section  III  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  refer  to  Section 
m.  Division  1,  and  include  editions 
through  the  1983  Edition  and  Addenda     < 
through  the  Winter  1985  Addenda,  and 
the  1986  Edition. 

(2)  As  used  in  this  section,  references 
to  Section  XI  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  refer  to  Section 
XI,  Division  1,  and  include  editions 
through  the  1983  Edition  and  Addenda 
through  the  Winter  1985  Addenda,  and 
the  1986  Edition,  subject  to  the  following 
limitations  and  modifications: 
***** 

(iv)  Pressure-retaining  welds  in  ASME 
Code  Class  2  piping  (applies  to  Tables 
IWC-2520  or  IWC-2520-1,  Category  C- 
F).  (A)  Appropriate  Code  Qass  2  pipe 
welds  in  Residual  Heat  Removal 
Systems,  Emergency  Core  Cooling 
Systems  and  Containment  Heat 
Removal  Systems,  shall  be  examined. 
When  applying  editions  and  addenda  up 
to  the  1983  Edition  through  the  Summer 
1983  Addenda  of  Section  XI  of  the 
ASME  Code,  the  extent  of  examination 
for  these  systems  shall  be  determined 
by  the  requirements  of  paragraph  IWC- 
1220.  Table  IWC-2520  Category  C-F  and 
C-G.  and  paragraph  IWC-2411  in  the 
1974  Edition  and  Addenda  through  the 
Summer  1975  Addenda. 

(B)  For  a  nuclear  power  plant  whose 
application  for  a  construction  permit 
was  docketed  prior  to  July  1, 1978,  when 
applying  editions  and  addenda  up  to  the 
1983  Edition  through  the  Summer  1983 
Addenda  of  Section  XI  of  the  ASME 
Code,  the  extent  of  examination  for 
Code  Class  2  pipe  welds  may  be 
determined  by  the  requirements  of 
paragraph  IWC-1220,  Table  IWC-2520 
Category  C-F  and  C-<J  and  paragraph 
IWC-2411  in  the  1974  Edition  and 
Addenda  through  the  Summer  1975 
Addenda  of  Section  XI  of  the  ASME 
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Code  or  other  requirements  the 
Conunission  may  adopt. 

(v)  Evaluation  procedures  and 
acceptance  criteria  for  austenitic  piping 
(appUes  to  IWB-3e40).  When  applying 
the  Winter  1983  Addenda  and  Winter 
1984  Addenda,  the  rules  of  paragraph 
rWB-3640  may  be  used  for  all 
applications  permitted  in  that 
paragraph,  except  those  associated  with 
submerged  arc  welds  (SAW)  or  shielded 
metal  arc  welds  (SMAW).  For  SAW  or 
SMAW,  use  paragraph  IWB-3640,  as 
modified  by  the  Winter  1985  Addenda. 
*        ft        *        *        * 
Footnotes  to  {  S0.55a: 


*  ASME  Code  cases  that  have  been 
detemined  suitable  for  use  by  the 
Commission  staff  are  listed  in  NRC 
Regulatory  Guide  1.M,  "Design  and  Code 
Case  Acceptability— ASME  Section  HI 
Division  1."  NRC  Regulatory  Guide  1.85. 
"Materials  Code  Case  Acceptability — ASME 
^Section  III  Division  1."  and  NRC  Regulatory 
Guide  1.147,  "Inservice  Inspection  Code  Case 
Acceptability — ASME  Section  XI  Division  1." 
The  use  of  other  Code  cases  may  be 
authorized  by  the  Director  of  the  Office  of 
Nuclear  Reactor  Regulation  upon  request 
pursuant  to  §  5a55a(a)(3).  i 


Dated  at  Rockville.  MD  this  13th  day  of 
April  1988. 

For  the  Nuclear  Regulatory  Commission. 
Victor  Stdlo,  Jr., 

Executive  Director  for  Operations. 
[FR  Doc.  88-W88  Filed  &-4-88;  8:45  am] 


FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  505 

(NaSS-302] 

AvaUabNIty  and  Character  of  Records 

Date:  April  28, 198& 
AOCNCV:  Federal  Home  Loan  Bank 
Board. 
action:  Final  rule. 


:  The  Federal  Home  Loan  Bank 
Board  ("Board")  is  amending  its  public 
access  to  information  regulations 
concerning  fees  and  fee  waivers  in  order 
to  comply  with  the  Freedom  of 
Information  Reform  Act  of  1986  ("POI 
Reform  Act").  The  Board's  final 
regulations  are  issued  in  compliance 
with  the  Office  of  Management  and 
Budget  ("OMB")  guidelines  and 
schedule  of  fees. 
EFFECTIVE  DATE:  May  5, 1988. 
FOR  FUHTNOI  MFOMiATION  CONTACT: 
William  Van  Lenten,  Assistant  General 
Counsel.  Federal  Home  Loan  Bank 
Board.  1700  G  Street  NW..  Washington, 
DC  20552.  (202)  377-6773. 
tUPrLEMENTARY  NHFOraiATION: 
A.  Deacription  of  the  Proposed  Rule 
As  stated  in  the  preamble  to  the 


proposed  rule  (52  FR  45346.  November 
27, 1987),  these  changes  to  the  Board's 
freedom  of  information  regulations 
follow  the  guidelines  published  by  OMB 
on  March  27, 1987  (52  FR  10011).  The 
changes  provide  for  fees  based  upon  the 
category  of  the  requester  and  the  use  of 
the  requester  would  make  of  released 
records.  Reduction  or  waiver  of  fees 
may  apply  when  the  release  is  in  the 
public  interest. 

B.  Today's  Board  Actioo 

The  Board  has  determined  to  adopt  its 
proposed  rule  published  on  November 
27, 1987,  with  the  following  changes:  In 
paragraph  505.4(e){8)(v),  the  provision 
describing  waiver  of  fees,  the  phrase 
"personal  interest"  is  amended  to  read 
"commercial  interest";  and  paragraph 
505.4(e)(l)(iii)  is  amended  to  simplify  the 
definition  of  representatives  of  the  news 
media.  The  Board  has  also  inserted  a 
sentence  defining  "All  other  requesters" 
in  paragraph  505.4{e)(l)(iv).  In  all  other 
particulars  the  final  nile  follows  the 
proposed  rule. 

C.  Discussion  of  Comments 

The  Board  received  three  written 
comments  and  one  oral  comment.  One 
written  comment  was  submitted  by  a 
trade  association  of  news  reporters,  the 
second  by  a  law  firm,  and  the  third  by 
an  insured  institution.  The  oral  comment 
was  made  by  a  representative  of  the 
Department  of  Justice. 

One  commenter  stated  the  view  that 
the  news  media  should  not  be  accorded 
special  favor  in  being  assessed  fees 
lower  than  those  applicable  to  other 
commercial  requesters.  The  FOI  Reform 
Act  recognizes  that  the  news  media 
provide  a  public  service  in  disclosure  of 
information.  The  FOI  Reform  Act 
requires  special  lower  disclosure  fees 
for  the  news  meflia,  as  well  as  for 
educational  or  noncommercial  scientific 
institutions  engaged  in  scholarly  or 
scientific  researdi.  This  rule  complies 
with  that  provision  of  the  FOI  Reform 
Act 

A  second  comment,  although  it  stated 
it  was  in  response  to  the  proposal,  failed 
to  address  any  items  in  the  proposal.  It 
requested  clarification  of  other 
provisions  of  Part  505.  The  views  in  that 
conunent  letter  will  be  considered  in 
future  revisions  to  the  relevant  portions 
of  Part  505. 

The  third  comment  addressed  the 
definition  of  representatives  of  the  news 
media,  the  fee  waiver  provisions,  the 
requirement  for  advance  payment,  and 
the  copy  charge  of  $.30  per  page. 

The  definition  of  representatives  of 
the  news  media  in  paragraph 
505.4(e)(l)(iii)  of  the  proposal  followed 
the  OMB  guidelines.  The  commenter 
was  concerned  that  the  definition  would 


require  the  agency  to  determine  what 
information  was  or  was  not  "news"  and 
suggested  several  alternatives.  The 
Board  has  adopted  one  of  the 
commenter's  alternatives. 

The  same  commenter  asserts  that  the 
fee  waiver  provisions  in  paragraph 
505.4(e)(8)  of  the  proposal  are 
excessively  burdensome,  violate  the 
Paperwork  Reduction  Act,  and  fail  to 
take  the  public  interest  into  account 
The  Freedom  of  Information  Act  and  the 
FOI  Reform  Act  both  envision  the 
recoupment  of  costs  by  an  agency.  In 
addition,  the  FOI  Reform  Act  provides 
for  limited  disclosure  at  no  cost  to  all 
but  commercial  requesters.  Fee  waiver 
was  and  remains  an  exception  to  the 
usual  rules.  Acoerdingly,  the  Board 
considers  the  waiver  provisions 
reasonable.  The  Board  also  rejects  the 
conclusion  of  the  commenter  that  the 
submission  of  evidence  to  support  a 
request  for  waiver  constitutes  a 
violation  of  the  Paperwork  Reduction 
Act  Requests  for  such  evidence  under 
this  rule  would  not  fall  within  the 
coverage  of  the  Paperwork  Reduction 
Act  Finally,  contrary  to  the  assertion  of 
the  commenter,  the  Board  has 
considered  the  public's  interest  in 
disclosure  and  has  specifically  made  it  a 
factor  in  paragraphs  505.4(e)(8)  (iii)  and 
(iv)  of  the  rule.  It  is  the  belief  of  the 
Board  that  the  waiver  provision  as 
proposed  provides  an  adequate  and 
equitable  basis  for  the  Boaid  to  evaluate 
requests  for  waivers. 

This  same  commenter  also  objects  to 
the  requirement  in  paragraph  505.4(e)(5) 
that  fees  be  paid  in  advance  when  they 
are  likely  to  exceed  $250.00  or  when  the 
requester  has  a  history  of  nonpayment 
Hie  requirement  for  advance  payment 
was  not  intended  to  hamper  legitimate 
media  representatives.  It  will  be 
applicable  primarily  to  the  commercial 
requesters  who  constitute  90%  or  more 
of  the  Freedom  of  Information  Act 
requesters  for  whom  fee  waiver  would 
generally  be  inapplicable.  The  past 
experience  of  the  Board  fails  to  disclose 
any  media  dissatisfaction  with  the 
Board's  present  advance  payment 
policy. 

Finally,  this  commenter  objected  to 
the  duplication  charge  of  130  per  page 
found  in  paragraph  505.4(e)(9).  The  POI 
Reform  Act  like  the  original  Freedom  of 
Information  Act  envisions  that  the 
agency  will  recover  its  costs.  The  Board 
is  not  primarily  in  the  business  of 
reproducing  documents:  accordingly, 
fees  charged  by  commercial  duplicating 
companies  do  not  offer  a  comparable 
standard.  The  $.30  per  page  duplication 
fee  represents  the  "reasonable  direct 
cost"  of  duplication  under  the  FOI 
Reform  Act  and  the  OMB  standards. 

A  representative  of  the  Department  of 


Justice,  in  an  oral  comment  suggested 
changing  "personal  interest"  to 
"commercial  interest"  in  the  fee  waiver 
provisions  at  paragraph  505.4(e)(8)(v). 
As  stated,  this  change  has  been 
adopted. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act  5  U.S.C.  604,  the  Board  is 
providing  the  following  regulatory 
flexibility  analysis: 
.  1.  Need  for  and  objectives  of  the  rule. 
These  elements  are  incorporated  above 
in  SUPPLEMENTARY  iNPORNMTION. 

Z  Issues  raised  by  cammenters  and 
agency  assessment  and  response.  These 
elements  are  incorporated  above  in 
SUPPLEMENTARY  mPORMMTION. 

3.  Significant  alternatives  minimizing 
small-entity  impact  and  agency 
response.  "The  rule  would  not  have  a 
significant  or  disproportionate  economic 
impact  on  small  entities.  The 
requirement  of  consideration  of 
significant  alternatives  is  therefore 
inapplicable. 

List  of  Subjects  in  12  CFR  Part  SOS 

Freedom  of  information. 

Accordingly,  the  Federal  Home  Loan 
Bank  Board  hereby  amends  Part  505. 
Subchapter  A,  Chapter  V.  Title  12,  Code 
of  Federal  Regulations,  as  set  forth 
below. 

SUBCHAPTER  A~GENERAL 

PART  505— AVAILABILITY  AND 
CHARACTER  OF  RECORDS 

1.  The  authority  citation  for  Part  505 
continues  to  read  as  follows: 

Authority:  Sec.  552, 80  Stat.  383.  as 
amended  (12  U.S.C.  552);  sec.  11, 47  Stat.  733, 
as  amended  (12  U.S.C.  1431):  sec.  17, 47  Stat 
736.  as  amended  (12  U.S.C  1437);  sec.  5, 48 
Stat.  132,  as  amended  (12  U.S.C  1464);  sec. 
402, 48  Stat  1256,  as  amended  (12  U.S.C. 
1725):  Reorg.  Wan  No.  3  of  1947, 12  FR  4981,  3 
CFR,  1947  Supp.,  1943-48  Comp.,  p.  1071. 

2.  Amend  S  505.4  by  revising 
paragraphs  (d)  and  (e)  to  read  as 
follows: 

S  505.4   Aeeeea  to  raconta. 

•        *        •       *        • 

(d)  Requests  for  records  and  other 
information.  (1)  Address  all  requests  for 

(i)  Individual  institution  quarterly 
financial  reports; 

(ii)  Annual  branch  office  reports;  or 

(iii)  Unpublished  statistical 
information  to:  Office  of  Policy  and 
Economic  Research.  Federal  Home  Loan 
Bank  Board.  1700  G  Sti'eet  NW., 
Washington,  DC  20552. 
Requests  must  be  in  writing  and  include 
the  name,  address,  and  telephone 
number  of  the  requester,  in  addition  to 
the  specific  description  of  the  records 
requested.  A  request  for  data  concerning 
one  or  more  individual  institutions 
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should  include  each  institution's 
accurate  and  complete  name,  home 
office  address,  and  dates  for  specific 
data  requested.  Geographical  requests 
should  specify  the  county  and/or  state 
in  which  the  institutions  or  offices  are 
located,  as  well  as  the  dates  for  specific 
data  requested. 

(2)  Requests  for  access  to.  or  copies 
of,  other  records  and  information  of  the 
Board  must  be  submitted  in  writing  to 
the  Information  Services  Section.  Office 
of  the  Secretariat  Federal  Home  Loan 
Bank  Board,  1700  G  Street  NW.. 
Washington.  DC  20552.  A  request  should 
clearly  state  that  it  is  made  pursuant  to 
the  Freedom  of  Information  Act.  A 
request  should  state  the  full  name  and 
address  of  the  person  making  the 
request  and  a  description  of  the  records 
or  other  information  sought  that  is 
reasonably  sufficient  to  permit 
identification  of  responsive  records 
without  undue  difficulty.  A  request  for  a 
specific  category  of  records  shall  be 
regarded  as  fiilfilling  this  requirement  if 
it  enables  responsive  records  to  be 
identified  by  a  tedmique  or  process  that 
is  not  unreasonably  burdensome  or 
disruptive  of  agency  actions.  If  it  is 
determined  that  a  request  does  not 
reasonably  describe  the  records  sought 
the  Director  of  the  Secretariat  or  his  or 
her  designee  shall  advise  the  requester 
that  additional  information  is  needed. 

(3)  The  Board  may  provide  records 
and  information  to  the  National 
Technical  Information  Service  ("NTIS") 
of  the  U.S.  Department  of  Commerce  for 
dissemination  to  requesters  seeking 
such  records  or  information.  All 
requests  for  computer  tapes  containing 
quarteriy  financial  and  branch  office 
data  by  commercial  use  requesters 
should  be  made  directiy  to  NTIS.  When 
other  records  have  been  provided  to 
NTIS.  requesters  shall  be  informed  of 
the  steps  necessary  to  obtain  such 
records. 

(e)  Fees  for  providing  copies  of 
records.  Fees  shall  be  assessed  ptu^uant 
to  5  U.S.C.  552  in  order  to  recover  the 
full  allowable  direct  costs  of  providing 
copies  of  records.  For  purposes  of  this 
section,  the  term  "direct  costs"  means 
those  expenditures  that  the  Board 
actually  incurs  in  searching  for  and 
duplicating  (and  in  the  case  of 
commercial  use  requesters,  reviewing) 
documents  to  respond  to  a  Freedom  of 
Information  Act  ("FOLA")  request 
Direct  costs  include,  for  example,  the 
salaries  of  the  employees  performing  the 
work  (the  basic  rate  of  pay  plus  16 
percent  of  that  rate  to  cover  benefits) 
and  the  cost  of  operating  duplicating 
equipment.  A  schedule  based  on  these 
principles  is  set  forth  in  paragraph  (e)(9) 
of  this  section.  The  term  "seeutJi" 


incliides  all  time  spent  looking  for 
material  that  is  responsive  to  a  request 
including  page-by-page  or  line-by-line 
identification  of  material  within 
documents.  Searches  may  be  done 
manually  or  by  computer  using  existing 
programming.  The  term  "duplication" 
refers  to  the  process  of  making  a  copy  of 
a  document  necessary  to  respond  to  a 
FOL\  request  Such  copies  can  take  the 
form  of  paper  copy,  microfilm,  audio- 
visual materials,  or  machine  readable 
documentation  (e.g.,  magnetic  tape  or 
disk),  among  others.  The  term  "review" 
refers  to  the  process  of  examining 
documents  located  in  response  to  a 
commercial  use  request  to  determine 
whether  any  portion  of  any  document 
located  is  permitted  to  be  withheld.  It 
also  includes  processing  any  documents 
for  disclosure,  e.g.,  doing  all  that  is 
necessary  to  exdse  them  and  otherwise 
prepare  them  far  release.  Review  does 
not  include  time  spent  resolving  general 
legal  or  policy  issues  regarding  the 
application  of  exemptions.  The  term 
"Board"  refers  to  the  Federal  Home 
Loan  Bank  Board  or  any  of  its  members, 
officers,  employees,  or  agents 
responsible  for  the  implementation  of 
S  505.4. 

(1)  Categories  of  requesters.  Fees  will 
be  assessed  according  to  the  category  of 
the  requester.  There  are  four  categories: 

(i)  Commercial  use  requesters.  For 
purposes  of  this  section,  the  term 
"commercial  use  request"  refers  to  a 
request  from  or  on  bdialf  of  one  who 
seeks  information  for  a  use  or  purpose 
that  furthers  the  commercial,  trade,  or 
profit  interests  of  the  requester  or  the 
person  on  whose  behalf  the  request  is 
made.  In  determining  whether  a 
requester  properly  belongs  in  this 
category,  the  Board  will  look  to  the  use 
to  which  the  requester  will  put  the 
documents  requested.  If  the  use  is  not 
clear  from  the  request  itself,  or  if  there  is 
reasonable  cause  to  doubt  the 
requester's  stated  use,  the  Board  shall 
seek  additional  clarification  before 
assigning  the  request  to  a  specific 
category. 

(ii)  Educational  and  noncommercial 
scientific  institution  requesters.  For 
purposes  of  this  section,  the  term 
"educational  institution"  refers  to  a  pre- 
school, a  public  or  private  elementary  or 
secondary  school,  an  institution  of 
graduate  higher  education,  an  institution 
of  undergraduate  higher  education,  an 
institution  of  professional  education,  or 
an  institution  of  vocational  education, 
which  operates  a  program  or  programs 
of  scholarly  research.  TTie  term        * 
"Noncommercial  scientific  institution" 
refers  to  an  institution  that  is  not 
operated  on  a  "commercial"  basis,  as 
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that  teim  is  used  in  paragraph  (e)(l](i)  of 
this  section,  and  that  is  operated  solely 
for  the  purpose  of  conducting  scientific 
research,  die  results  of  which  are  not 
intended  to  promote  any  particular 
product  or  industry.  To  be  eligible  for 
inclusion  in  this  category,  requesters 
must  show  that  the  request  is  made  as 
authorized  by  and  under  the  auspices  of 
a  qualifying  institution  and  that  the 
records  are  not  sought  for  a  commercial 
use,  but  are  sought  in  furtherance  of 
scholarly  (if  the  request  is  &om  an 
educational  institution)  or  scientific  (if 
the  request  is  fit>m  a  non-commercial 
scientific  institution]  research. 

(iii)  Requesters  who  are 
representatives  of  the  news  media.  For 
purposes  of  this  section,  the  term 
"representative  of  the  news  media"  I 
refers  to  any  person  actively  gathering 
news  for  an  entity  that  is  organized  and 
operated  to  publish  or  broadcast 
information  that  is  about  current  events 
or  that  would  be  of  current  interest  to 
the  public.  Examples  of  news  media 
entities  include  television  or  radio 
stations  broadcasting  to  the  public  at 
large  and  publishers  of  periodicals  (but 
only  in  those  instances  when  they  can 
qualify  as  disseminators  of  "news")  who 
make  their  products  available  for 
purchase  or  subscription  by  the  general 
public.  These  examples  are  not  intei^ded 
to  be  all-inclusive.  In  the  case  of 
"freelance"  journalists,  they  may  be 
regarded  as  working  for  a  news 
organization  if  they  demonstrate  a  solid 
basis  for  expecting  publication  through 
that  organization,  even  though  not 
actually  employed  by  it.  A  publication 
contract  would  be  the  clearest  proof,  but 
the  Board  may  also  look  to  the  past 
publication  record  of  a  requester  in 
making  this  determination.  To  be 
eligible  for  inclusion  in  this  category,  a 
requester  must  meet  the  criteria  above, 
and  his  or  her  request  must  not  be  made 
for  a  commercial  use.  In  reference  to  this 
class  of  requester,  a  request  for  records 
supporting  the  news  dissemination 
function  of  the  requester  shall  not  be 
considered  to  be  a  request  that  is  for  a 
conunercial  use. 

(iv)  All  other  requesters.  This  category 
consists  of  requesters  who  do  not  fit  into 
any  of  the  categories  above. 

(2)  Limitations  on  fees  to  be 
charged. — (i)  Commercial  use 
requesters.  Commercial  use  requesters 
shfdl  be  assessed  the  full  direct  costs  for 
searching  for,  reviewing,  and  duplicating 
records,  in  accordance  with  the  fee 
schedule  at  paragraph  (e)(9)  of  this 
section.  Commercial  use  requesters  are 
not  entitled  to  the  free  search  time  or 
free  pages  of  duplication  provided  to 
other  categories  of  requesters. 


(ii)  Educational  and  noncommercial 
scientific  institution  requesters. 
Requesters  in  this  category  may  be 
assessed  fees  only  for  duplication  of 
records  in  excess  of  the  first  100  pages. 
Requesters  in  this  category  may  not  be 
assessed  fees  for  search  or  review. 

(iii)  Requesters  who  are 
representatives  of  the  news  media. 
Requesters  in  this  category  may  be 
assessed  fees  only  for  duplication  of 
records  in  excess  of  the  first  100  pages. 
Requesters  in  this  category  may  not  be 
assessed  fees  for  search  or  review. 

(iv)  All  other  requesters.  Requesters 
who  do  not  fit  into  any  of  the  categories 
above  shall  be  assessed  fees  only  for 
searching  and  duplicating  records, 
except  that  the  first  100  pages  of 
duplication  and  the  first  two  hours  of 
search  time  shall  be  furnished  without 
charge.  Requesters  in  this  category  may 
not  be  assessed  fees  for  review. 

(v)  Review  of  records.  Charges  will  be 
assessed  only  for  the  initial  review  of 
the  located  documents  and  not  for  time 
spent  at  the  administrative  appeal  level 
on  an  exemption  applied  at  the  initial 
determination  level.  However,  where 
records  or  portions  of  records  are 
withheld  in  full  under  an  exemption  that 
is  subsequently  determined  not  to  apply, 
and  these  records  are  reviewed  again  to 
deteonine  the  applicability  of  other 
exemptions  not  previously  considered, 
charges  for  review  are  properly 
assessable. 

(vi)  Additional  copies.  The  Board  will 
normally  furnish  only  one  copy  of  any 
record.  The  allowance  of  100  free  pages 
of  duphcation  under  paragraph  (e)(2)  (ii), 
(iii),  and  (iv)  of  this  section  shall  not 
apply  to  additional  copies  furnished  at 
the  request  of  the  record  requester.  Full 
duphcation  fees  shall  be  assessed  for 
each  page  of  each  such  additional  copy. 

(vii)  Requests  under  the  Privacy  Act. 
Requests  from  individuals  for  records 
about  themselves  filed  in  a  system  of 
records  maintained  by  the  Board  will  be 
treated  under  the  fee  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a) 
("Privacy  Act")  and  S  505a.lO  of  this 
subchapter.  Under  the  Privacy  Act,  fees 
may  be  assessed  only  for  duplication. 
Fees  may  not  be  assessed  for  search  or 
review. 

(viii)  Requests  under  the  Sunshine 
Act  Requests  for  copies  of  transcripts  or 
minutes,  or  for  transcription  of 
electronic  recordings  of  Board  meetings 
or  portions  of  Board  meetings  closed  to 
the  public  will  be  treated  under  the  fee 
provisions  of  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b)  ("Sunshine 
Act")  and  Part  505b  of  this  subchapter. 
Under  the  Sunshine  Act,  fees  may  be 
assessed  to  recover  the  actual  cost  of 


duplication  or  transcription.  Fees  may 
not  be  assessed  for  searching  for  and 
reviewing  transcripts,  minutes,  or 
recordings.  Unless  otherwise  provided.' 
fees  for  duplication  or  transcription  of 
records  pursuant  to  a  Sunshine  Act 
request  shall  be  assessed  in  accordance 
with  the  fee  schedule  at  paragraph  (e)(9) 
of  this  section. 

(ix)  Collection  and  processing  costs.  A 
fee  may  not  be  assessed  if  the  routine 
costs  of  collection  and  processing  of  the 
fee  are  likely  to  equal  or  exceed  the 
amount  of  the  fee. 

(3)  Charges  for  unsuccessful  search. 
Where  applicable  under  paragraph  (e)(2) 
of  this  section,  search  fees  may  be 
assessed  for  time  spent  searching,  even 
if  the  agency  fails  to  locate  the  records 
or  if  records  located  are  determined  to 
be  exempt  from  disclosure. 

(4)  Notice  of  anticipated  fees  in 
excess  of  $25.00.  When  it  is  estimated 
that  the  fees  to  be  assessed  under 
paragraph  (e)(9)  of  this  section  may 
amount  to  more  than  $25.00,  the 
requester  shall  be  notified  as  soon  as 
practicable  of  the  estimated  amount  of 
the  fees,  unless  the  requester  has 
indicated  in  advance  his  or  her 
willingness  to  pay  fees  as  high  as  those 
anticipated.  Such  a  notice  shall  offer  the 
requester  the  opportunity  to  confer  with 
Board  personnel  with  the  object  of 
reformulating  the  request  to  meet  his  or 
her  needs  at  a  lower  cost. 

(5)  Advance  payments,  (i)  When  it  is 
estimated  or  determined  that  the  fees  to 
be  assessed  are  likely  to  exceed  $250.00, 
the  requester  shall  be  notified.  When  the 
requester  has  a  history  of  prompt 
payment  of  FOIA  fees,  the  Board  shall 
obtain  a  satisfactory  assurance  of  full 
payment  of  fees  from  the  requester. 
When  the  requester  has  no  history  of 
payment,  the  requester  shall  be  required 
to  make  an  advance  payment  of  the  full 
estimated  charges. 

(ii)  When  a  requester  has  previously 
failed  to  pay  a  fee  in  a  timely  fashion 
[i.e.,  within  30  days  of  the  date  of  the 
billing),  unless  the  requester  can 
sufficiently  demonstrate  that  the  fee  has 
been  paid,  the  requester  must  pay  the 
Board  the  full  amount  owed  plus  any 
applicable  interest,  as  provided  in 
paragraph  (e)(e)  of  this  section,  and 
make  an  advance  payment  of  the  full 
amount  of  the  estimated  fee  before  the 
Board  begins  to  process  a  new  request 
or  a  pending  request  from  that  requester. 

(iii)  When  the  Board  acts  under 
paragraph  (e)(5)(i)  or  (ii)  of  this  section, 
the  administrative  time  limits  prescribed 
in  paragraph  (a)(6)  of  the  FOIA  will 
commence  only  bfter  the  Board  has 
received  the  fee  payments  described 
above. 


,   (6)  Charging  interest  The  Board  will 
assess  interest  charges  on  any  unpaid 
fees  starting  on  the  31st  day  following 
the  day  on  which  the  billing  for  fees  was 
sent  to  the  requester.  Interest  will  be  at 
the  rate  precribed  in  31  U.S.C.  3717  and 
will  accrue  from  the  date  of  the  billing. 
Receipt  of  the  fee  by  the  Board,  even  if 
not  processed,  will  stay  the  accrual  of 
interest.  Interest  is  not  chargeable  for 
unpaid  advance  payments  requested 
under  paragraph  (e)(5)  of  this  section. 

(7)  A^regating  requests.  A  requester 
may  not  file  multiple  requests  at  the 
same  time,  each  seeking  portions  of  the 
document  or  documents,  solely  in  order 
to  avoid  payment  of  fees.  When  the 
Board  reasonably  believes  that  a 
requester,  or  a  group  of  requesters 
acting  in  concert,  is  attempting  to  break 
a  request  down  into  a  series  of  requests 
for  the  purpose  of  evading  the 
assessment  of  fees,  the  Board  may 
aggregate  any  such  requests  and  charge 
accordingly. 

•  (8)  Waiver  or  reduction  of  fees.  The 
Board  will  furnish  documents  without 
^harge  or  at  a  reduced  charge  when  it  is 
determined  that  disclosure  of  the 
information  is  in  the  public  interest 
because  it  is  likely  to  contribute 
signficantly  to  public  understanding  of 
the  operations  or  activities  of  the 
government  and  is  not  primarily  in  the 
commercial  interest  of  the  requester.  In 
determining  whether  disclosure  is  in  the 
pubUc  interest,  the  following  factors 
may  be  considered: 

(i)  Hie  relationship  of  the  records  to 
the  operations  or  activities  of  the  Baord: 

(ii)  The  informative  value  of  the 
information  to  be  disclosed: 

(iii)  Any  contribution  to  an 
understanding  of  the  subject  by  the 
general  public  likely  to  result  from 
disclosure; 

(iv)  The  significance  of  that 
contribution  to  the  public  understanding 
of  the  subject; 

(v)  The  nature  of  the  requester's 
commercial  interest,  if  any,  in 
disclosure;  and 

(vi)  Whether  the  disclosure  would  be 
primarily  in  the  requester's  commercial 
interest. 

In  making  a  request  for  a  waiver  or 
reduction  of  fees,  a  requester  should 
include  a  clear  statement  of  his  or  her 
interest  in  the  requested  documents;  the 
proposed  use  for  the  documents  and 
whether  the  requester  will  derive 
income  or  other  benefit  fit>m  such  use;  a 
statement  of  how  the  public  will  benefit 
from  such  use  and  from  the  Board's 
release  of  the  requested  documents;  and 
if  specialized  use  of  the  documents  or 
information  is  contemplated,  a 
statement  of  the  requester's 
qualifications  that  are  relevant  to  the 


specialized  use.  The  burden  shall  be  on 
the  requester  to  present  evidence  or 
information  in  support  of  a  request  for 
waiver  or  reduction  of  fees. 
Determinations  concerning  waiver  or 
reduction  of  fees  shall  be  made  as 
follows:  By  the  Director,  Office  of  Policy 
and  Economic  Research,  or  his  or  her 
designee  for  requests  involving  the  types 
of  records  and  information  listed  in 
paragraph  (d)(1)  of  this  section;  by  the 
Director  of  the  Secretariat  or  his  or  her 
designee  for  all  other  types  of  records  or 
information.  Appeals  from  such 
determinations  shall  be  decided  by  the 
General  Counsel. 

(9)  Schedule  of  fees.  Fees  for 
searching  for,  reviewing,  duplicating, 
and  providing  records  and  information 
of  the  Board  under  this  section  will  be 
assessed  in  accordance  with  the 
following  schedule: 

(i)  Manual  search.  For  each  quarter 
hour  or  fraction  thereof:  $4.00. 

(ii)  Computer  search.  For  each  quarter 
hour  or  fraction  thereof:  $4.00. 

(iii)  Review.  For  each  quarter  hour  or 
fraction  thereof:  $6.00. 

(iv)  Duplication.  (A)  For  a  paper 
photocopy  of  an  existing  paper  record, 
$.30  per  page. 

(B)  For  duplication  of  records  other 
than  existing  paper  records  (such  as 
computer-stored  information,  audio  or 
video  tapes,  microfiche,  or  microfilm), 
the  fee  shall  equal  the  actual  direct  cost 
of  production  and  duplication  of  the 
records  or  information  in  a  form  that  is 
reasonably  usable  by  the  requester, 
except  that  agency-wide  average 
charges  are  established  for  the 
following: 

[1)  For  a  paper  copy  of  a  microfiche 
record,  $.30  per  page; 

[2]  For  a  computer  printout  on  paper 
of  financial  reports  of  individual 
institutions  (including  unpublished 
aggregates  of  those  reports),  $3.00  per 
report;  and 

[3]  For  franscription  of  audio  tape, 
$4.50  per  page. 

(v)  Other  charges.  Complying  with 
requests  for  special  services  associated 
with  providing  records  (e.g.,  certifying 
that  records  are  true  copies,  supplying 
special  computer  tabulations,  or  sentUng 
copies  by  special  methods  such  as 
express  mail  or  messenger)  is  entirely  at 
the  discretion  of  the  Board,  and  fees  will 
be  assessed  to  recover  the  full  costs  of 
providing  such  services. 
***** 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 
Assistant  Secretary. 
(PR  Doc.  8S-10024  Filed  5-4-88;  8:45  am] 

WLLNM  CODE  Srao-OI-M 


DEPARTMENT  OF  COMMERCE 

Office  of  tlM  Secretary 

15CFRPart4 

[Docket  Na  70473-7274] 

Public  Information;  Freedom  of 
Information  Act 

AQENCy:  Office  of  the  Secretary, 
Commerce. 

ACnON:  Final  rule;  correction 

summary:  Commerce  is  correcting 
errors  in  the  rulemaking  concerning 
Public  Information  under  the  Freedom  of 
Information  Act,  which  appeared  in  the 
Federal  Register  on  March  4, 1988  (53  FR 
6972-83). 

POR  FURTHER  INFORMA-nON  CONTACT: 

Ms.  Gerri  LeBoo  at  (202)  377-3630. 
SUPPLEMENTARY  INFORMATION: 

Commerce  promulgated  regulations  to 
incorporate  the  provisions  of  Executive 
Order  12600  of  June  23. 1987. 
"Predisclosure  Notification  Procedures 
for  Confidential  Commercial 
Information",  and  to  reflect  other 
current  policies  and  procedures.  The 
rulemaking  contained  errors  which  are 
corrected  by  this  notice. 

Date:  May  2, 1988. 
J.  Randall  Blumenschein, 
Chief,  Management  Support  Division. 

In  FR  Doc.  88-3797  appearing  in  the 
Federal  Register  of  Friday,  March  4, 
1988,  on  page  6972,  the  following 
corrections  are  made: 

PART  4-{C0RRECTED] 

S4J   [Convcted] 

1.  Section  4.6.  Initial  Determinations 
of  availabilify  of  records.  On  page  6974, 
in  the  third  column,  in  S  4.6(a](4],  in  the 
third  line,  after  'Identity  of  insert  "the". 

S4.7   (Corrected] 

2.  Section  4.7.  Predisclosure 
notification  procedures  for  confidential 
commercial  information.  On  page  6975, 
in  the  second  column,  in  Section 
4.7(b)(1),  in  the  second  line,  insert 
quotation  marks  before  the  word 
"confidential"  and  after  the  word 
"information".  Remove  the  word 
"business"  in  (d),  introductory  text, 
(d)(2),  (d)(2)(i),  (d)(3),  and  (e). 

On  page  6975,  in  Section  4.7(d](2](i), 
the  third  column,  remove  the  words 
"commercially  or  financially  sensitive" 
and  substitute  the  words  "confidential 
commercial  or  financial".  In  Section 
4.7(e),  in  the  13th  line,  add  the  words 
"whose  disclosure",  between  the  words 
"information"  and  "is". 
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§4J    [CofTKtsdl 

3.  Section  4.8.  Appeals  from  initial 
determinations  or  untimely  delays.  On 
page  6976,  in  the  second  column,  in 
paragraph  (d),  in  the  fifth  line.  Section 
"4.4"  should  read  Section  "4.6". 

In  the  third  column,  in  paragraph  (e), 
in  the  third  line.  "5  U.S.C(e)(4]"  should 
read  "5  U.S.C  552(a)(6MC)". 


S4.9    [CorTMtMll 

4.  On  page  6977,  in  the  first  column,  in 
S  4.9(a)(2),  in  the  fifth  line,  the  word 
"paragarph"  should  read  "paragraph". 
In  the  third  column,  in  S  4i(c)(l],  in  the 
12th  line,  "reply"  should  read  "rely". 

Note^ — Aa  additional  cctrectioD  to  tim 
docufflcat  is  published  elsewhere  in  the 
ConvctioDa  Sectioa  of  this  issue  of  tlte 
Federal  Register. 

(FR  Doc  8S-10022  Filed  5--4-88:  8:45  am) 


DEPARTMENT  OF  ENERGY 

Fedarai  Energy  Regulatory 
Commission 


18  CFR  Parts  154, 157, 260, 284, 385 
Md388  I  , 

[Docket  No.  RM87-17-001;  Order  No.  493] 
Naturai  Gas  Data  CoOection  System 


Issued:  May  2, 198a 

AQENCV:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACnOK  Order  granting  rdiearing  for  the 
purpose  of  further  consideration  and 
suspending  effective  date. 

summary:  On  April  5. 1988,  the  Federal 
Energy  Regulatory  Commission 
(Coaunisaion)  issued  a  final  rule.  Order 
No.  4S3.  54  FR  15023  (Apr.  27, 1988). 
requiring  natural  gas  companies  to  use 
an  electronic  data  medium  when  filing 
certain  rate  filings,  certificate  and 
abandonment  applications  and  FERC 
Fonns.  Ilie  Commiaaiaa  provided  in 
Order  Na  483  that  the  record  formats 
for  these  electronic  data  submissioas 
would  be  available  on  April  30. 1988. 
The  effective  date  for  Orda  No.  483  is 
May  2. 1988.  sub)ect  to  OMB  approval  of 
the  information  collection  provisions  in 
the  order.  Petitions  for  rehearing  must 
be  filed  on  or  before  May  5, 1988. 

The  Commission  is  granting  rehearing 
of  Order  Na  493  generally  for  the 
purpose  of  brtber  consideration. 
Applicants  filing  timely  petitions  far 
rehearing  on  or  before  May  5. 1988.  in 
this  nilemaking  docket  will  have  an 
opportunity  to  supplement  their 
petitions  for  45  days  from  the  date  all 


the  record  formats  are  available  to  the 
public.  The  CooBBSsion  will  issue  a 
notice  of  availability  to  trigger  tbat  date. 
This  will  provide  applicants  additional 
time  to  review  the  record  formats  and 
supplranent  their  petiticHis  for  rehearing. 

The  Commission  is  also  suspending 
the  effective  date  of  May  2, 1988,  until 
the  record  formats  are  available  to  the 
public.  The  Commission  will  issue  a 
notice  of  the  new  effective  date  for 
Order  No.  493  at  that  time. 

DATES:  This  order  is  effective  May  2, 
1988. 

Petitions  for  rehearing  oS  Order  No. 
493  must  be  filed  on  or  before  May  5. 
1988.  Applicants  filing  timely  petitions 
for  rehearii^  may  supplement  these 
petiboDS  for  45  days  after  all  the  record 
formats  are  available  to  the  public. 

The  effective  date  of  Order  No.  493  is 
suspended  imtil  farther  notice. 


FOR  FUHTIICR  MKMMATION  CONTACT! 
Julia  Lake  White,  Ctffice  of  the  General 
Counsel  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  (202)  357- 
8530. 

StlPPLEMEm-ARV  INFORaUTRNC 

Before  Conunissioaers:  Martha  O.  Hesse, 
Chairman;  AiUliony  G.  Sousa,  Charles  G. 
Stalon  and  Charles  A  Trabandt 

On  April  5, 1988,  the  Federal  Energy 
Regulatory  Commission  (Commission) 
issued  a  ftial  role.  Order  No.  483, 
requiring  natural  ges  companies  to  use 
an  electronic  data  meditmi  when  filing 
certain  rate  filings,  certificate  and 
abandonment  apfrfications  and  FERC 
Forms.*  The  Commission  provided  in 
Order  No.  483  that  the  record  formats 
for  these  electronic  data  submissions 
would  be  available  on  A]Kil  30, 1988. 
The  effective  date  for  Order  No.  493  is 
May  2, 1988,  subject  to  OMB  approval  of 
the  information  collection  provisions  in 
the  order.  Petitions  for  rehearing  must 
be  filed  on  or  before  May  5, 1988. 

On  April  27, 1988.  the  Interstate 
Natural  Gas  Assodstitm  of  America 
(INGAA)  filed  a  letter  with  the 
Commission.  INGAA  argues  that  it  will 
not  have  an  adequate  amount  of  time  to 
incorporate  argoments  on  the  record 
formats  in  its  petition  for  rriiearing. 

In  response  to  INGAA's  letter,  the 
Commission  is  granting  rehearing  of 
Order  No.  493  generally  for  the  purpose 
of  further  consideration.  Interested 
persons  filing  for  rehearing  of  Order  No. 
493,  including  INGAA,  must  file  timely 
petitions  for  rehearing  on  or  before  May 
5. 1988,  in  order  to  preserve  their  jmiicial 


right  to  an>eal  the  Coounission's  final 
rule  in  this  docket* 

The  Commission  will  provide 
petitioners  who  file  timely  petitions  an 
additional  45  dajrs  to  supplement  their 
petitions  when  all  the  record  formats  are 
available  to  the  public.  The  Commission 
win  issue  a  notice  of  availability  to 
trigger  that  date.  This  additional  time 
will  enable  petitioners  to  review  the 
record  formats  in  Order  No.  493  and  to 
supplement  their  petitions  for  rehearing. 
The  Commission  will  then  issue  an 
order  on  rehearing  in  this  docket  and 
make  cmy  necessary  changes  to  the 
implementation  dates  in  the  final  rule. 

The  Commission  is  also  suspending 
the  effiective  date  of  May  2. 198a  The 
Commission  wiU  issue  a  notice  that  the 
record  formats  are  available  and 
establish  a  new  effective  date  for  Order 
No.  493. 

This  order  granting  rehearing  is 
effective  on  the  date  of  issuance.  This 
action  does  not  constitute  a  grant  or 
denial  of  petitions  for  rehearing  on  their 
merits  in  whole  or  in  part 

Pursuant  to  Rule  713(d)  of  the 
Commission's  Rules  of  i^ctice  and 
Procedure.*  no  answers  to  petitions  for 
rdiearing  will  be  entertained  by  the 
Commission. 

By  the  Commission. 
Lois  D.  Casfaril. 

Acting  Secretary. 

[FR  Doc.  88-10093  Filed  5-4-88;  8:45  am] 

BILUNa  CODE  STIT^I-ll 


18  CFR  Parts  375  and  385 

[Docket  No.  RIIS7-25-000,  Order  Na  492] 

Regulations  Dotogating  Autfiority 

Issued  A|iril  5. 1980. 

agency:  Federal  Energy  Regulatory 
Commission,  DOE. 

action:  Final  rule. 


:  The  Federal  Energy 
Regulatory  Conunission  (Commission)  is 
amending  its  regulations  regarding  the 
authority  it  has  delegated  to  its  staff. 
This  rule  reorganizes  the  existing 
regulations  snd  adopts  new  regidations 
that  delegate  additional  authcwity  to 
office  directors.  The  rale  grants 
designated  officials  the  authority  to 
decide  actions  that  are  routine  and 
warrant  initial  staff  decision  subject  to 
appeal  to  the  Commission. 

!  date:  April  5. 198a 


FOR  FURTHER  INFORMAHON  CONTACT 

Michael  A.  Stosser,  Office  of  the 
General  Counsel,  Federal  Energy 
•Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington,  DC 
20426,  (202)  357-8530. 

SUPPLEMENTARY  INFORMATION: 

Before  Commissioners:  Martha  O.  Hesse, 
Chairman;  Anthony  G.  Sousa,  Charles  G. 
Stalon  and  Charles  A.  Trabandt. 

Fmal  Rule 

/.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  amending 
its  regulations  regarding  the  authority  it 
has  delegated  to  its  staff.  This  rule 
reorganizes  the  existing  regulations  and 
adopts  new  regulations  that  delegates 
additional  authority  to  office  directors. 

//.  Background 

The  Commission  has  previously  made 
several  delegations  to  office  directors 
and  members  of  its  staff.'  This  fmarrule 
grants  designated  officials  the  authority 
to  decide  actions  that  are  routine  and 
warrant  initial  staff  decision  subject  to 
appeal  to  the  Commission. 

The  Commission  has  broad  statutory 
authority  to  perform  any  and  all  acts 
and  make  such  rules  as  are  necessary  or 
appropriate  to  carry  out  its  statutory 
functions.*  Courts  have  held  that 
agencies  may  delegate  these  powers  to 
their  employees.'  Delegations  which 
result  in  final  decisions  may  be 
reviewed  by  the  Commission.  Such 
review  acts  as  a  safeguard  in  the 
exercise  of  delegated  authority.* 

A  party  may  appeal  a  staff  action 
made  pursuant  to  delegated  authority 
under  18  CFR  385.1902  (1987).»  However, 


>  S3  PR  15023  (Apr.  27.  IflH). 


*  See  IS  U.S.C  341BfaH2)  (ISBZ)  and  18  CFR 
385.713  (1967). 

*  Sae  U  CFR  3aS.7U  (taST). 


'  The  Commission  has  made  several  delegations 
through  general  rulemakings.  These  were 
"Delegations  to  Various  Office  Directors  of  Certain 
Commission  Authority,"  43  FR  36.433  (AuJ.  17. 
1978);  "Chief  Authority,  et  al.,  Delegation  of 
Authority,  Final  Regulation,"  44  FR  46,449  (Aug.  8 
1979):  "lielegation  of  the  Commission's  Authority  to 
the  Directors  of  Office  of  Electric  Power  Regulation. 
Office  of  the  Chief  Accountant,  and  OfTice  of 
Pipeline  and  Producer  Regulation,"  46  FR  29.700 
(June  3, 19S1):  and  "Delegation  of  Authority."  47  FR 
17,806  (Apr.  26, 1982).  In  addition,  the  Commission 
has  made  numerous  delegations  in  conjunction  with 
specific  rulemakings  and  orders. 

»  See,  e.g.,  Section  309  of  the  Federal  Power  Act 
le  U.&C.  825h:  section  16  of  the  Natural  Gas  Act,  16 
U.S.C.  717o:  and  section  501(a)  of  the  Natural  Gas 
Policy  Act  of  1978. 15  U.S.C.  3411. 

*  Fleming  v.  Mohawk  Wrecking  ft  Lumber  Co.,  331 
VS.  111.  121. 87  &  Ct.  1129. 1134  (1947):  O'Neal  v. 
U.S..  140  F.2d  906  (8th  Cir.).  cert  denied.  322  VJ&. 
729.  84  S.  CL  945  (1944):  and  see  Davis, 
Administrative  Law  Treatise,  i^  Ed..  VoL  1, 
sections  3.18  and  3.17  (1978). 

*  Davis,  op.  ciL.  section  31S. 

*  Section  385.1902(a)  provides:  "Any  staff  action 
(other  than  a  decision  or  ruling  of  presiding  officer, 
as  defined  in  Rule  102(e)(1),  made  in  a  proceeding 
set  for  hearing  undet  Subpart  E  of  this  part)  taken 


this  section  does  not  confer  an 
automatic  appeal  right  from  every  action 
taken  by  staff  pursuant  to  the  delegation 
provisions.  An  appeal  is  appropriate 
"only  if  the  identical  action  would  have 
been  final,  and  therefore  subject  to  an 
application  for  rehearing,  had  the 
Commission  initially  acted  on  it."  *  A 
matter  must  deal  with  the  merits  of  a 
case  to  the  subject  of  appeal.^ 

///.  Discussion 

Generally,  the  Commission  is  granting 
authority  to  rule  on  matters  that  are 
routine  and  do  not  raise  new  policy 
issues.  The  delegation  regulations 
contained  in  Subpart  C  of  Part  375  are 
amended  by  this  rule  as  described 
below.* 

A.  Delegations  to  the  Secretary 

The  Secretary  currently  has  authority 
to  waive  requirements  of  the 
Commission's  rules  that  govern  matters 
of  form  and  to  reject  late-filed 
documents.  In  this  rule,  the  Commission 
is  granting  the  Secretary  additional 
authority  to  reject  any  documents  which 
do  not  meet  the  requirements  of  the 
Commission's  rules  governing  matters  of 
form.*  The  Secretary  is  also  delegated 
the  authority  to  waive  this  requirement 
for  good  cause  shown.  This  delegation 
rotmds  out  the  Secretary's  authority  to 
act  expeditiously  on  filings  that  do  not 
comply  with  the  Commission's 
requirements  and  thus  cannot  be  acted 
on. 

The  Commission  is  also  delegating 
authority  to  the  Secretary  to  institute 
procedures  under  Parts  41  and  158  of  the 
Commission's  regulations  for 
considering  contested  audit  issues.'" 


pursuant  to  authority  delegated  to  the  staff  by  the 
Commission  that  would  be  RdhI,  but  for  the 
provisions  of  this  section,  may  be  appealed  to  the 
Commission  by  a  party.  A  Commission  decision  on 
a  petition  for  appeal  is  a  prerequisite  to  a  request 
for  rehearing  under  Rule  713." 

*  J.R.  Ferguson  and  Associates.  20  FERC  1 61,132. 
at  61.291  (Aug.  2,1982). 

^  Niagara  Mohawk  Power  Corp.,  29  FERC  1 61,005 
(Oct.  2, 1984)  at  61,009  (dismissal  of  appeal  without 
prejudice  of  claim  that  Office  Director  should  have 
rejected  preliminary  permit  applications  where  no 
decision  had  been  made  on  the  merits  regarding  the 
applications)  and  61,012  n.8  (the  acceptance  of  (and 
the  issuance  of  public  notice  for)  an  application  is 
not  a  final  staff  action  subject  to  appeal).  See  oho 
Tuolumne  Regional  Water  District,  21  FERC  1 61.125 
(Nov.  23. 1962)  al  61,353  (staff's  decision  to  accept 
an  application  for  processing  is  not  subject  to 
appeal  unless^appellant  can  demonstrate  a 
jurisdictional  bar  or  irreparable  injury.) 

*  Conforming  changes  and  changes  made  to 
update  the  regulations  are  noted  in  the 
accompanying  Appendix  A.  Office  directors  may 
generally  delegate  their  authority  to  designees  as 
noted  in  past  and  current  18  CFR  375.301(b). 

*  New  {  375.3U2th). 

■0  New  {  375.302(m).  The  proceedings  are  under 
Part  41.  "Accounts.  Records,  and  Memoranda" 
under  the  Commission's  regulations  implementing 


There  are  approximately  IS  cases  per 
year  involving  contested  audit  issues. 
The  Commission  makes  this  delegation 
concurrently  with  its  delegation  in  this 
rule  to  the  Chief  Accoimtant  to  sign 
audit  reports  that  contain  contested 
issues,  as  is  explained  more  fully  below. 
Thus,  if  a  person  subject  to  the 
Commission's  accoimting  regulations 
does  not  agree  to  a  shortened  procedure 
(the  submission  of  memoranda)  or  if  any 
party  in  interest  requests  a  hearing  for  a 
contested  audit  issue,  the  proceeding 
will  be  assigned  for  hearing  by  the 
Secretary  in  accordance  with  the 
Commission's  procedural  rules."  The 
Commission  believes  that  this 
delegation  will  reduce  the  processing 
time  for  contested  audits  by  30  to  45 
days  and  will  assist  the  prompt 
resolution  of  these  audits. 

B.  Delegations  to  the  Chief  Accountant 

The  Commission  is  delegating  new 
authority  to  the  Chief  Accountant  in 
three  areas.  First,  the  Chief  Accountant 
may  sign  audit  reports  in  cases  in  which 
companies  do  not  agree  with  the  report, 
provided  that  notice  is  given  of  the 
opportunity  for  a  hearing.**  Currently,  if 
the  staff  and  a  company  disagree,  the 
Commission  issues  a  letter  order 
summarizing  the  results  of  the  audit, 
noting  the  company's  disagreement,  and 
requesting  the  company  to  advise  the 
Commission  whether  it  consents  to 
disposition  of  the  matters  on  which 
there  is  disagreement  under  the 
shortened  procedures  provided  in  Part 
41  or  158  of  the  Commission's 
regulations.  There  are  about  fifteen 
financial  audits  that  are  contested  each 
year.  This  delegation  allows  the  Chief 
Accountant  to  issue  the  letter  order 
summarizing  the  results  of  audits  which 
contain  staff  recommendations  with 
which  the  company  disagrees.  It  would 
reduce  the  processing  times  for  each 
contested  audit  by  about  30  to  45  days, 
and,  along  with  the  delegation  to  the 
Secretary  to  institute  procedures, 
ejtpedite  resolution  of  these  matters. 

Second,  the  Chief  Accountant  may 
approve  requests  by  state  and  federal 
agencies  to  review  audit  working 
papers,  subject  to  certain  conditions,  if 
the  company  being  audited  has  no 
objection.'*  Commission  authorization 


the  Federal  Power  Act.  18  CFR  Part  41.  and  Part  158. 
"Accounts,  Records,  and  Memoranda"  under  the 
Commission's  regulations  implementing  the  Natural 
Gas  Act.  18  CFR  Part  158. 

■  ■  18  CFR  41.7  and  158.7  (1987).  Sections  385.501 
and  385.502  of  the  Commission's  rules  which 
provide  for  setting  matters  for  hearing  are  amended 
in  this  rule. 

"New  I  375.303(f). 

■*  New  I  375.303(h). 
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is  required  to  make  this  informaticHi 
available.**  The  primary  reason  to 
delegate  such  authority  is  to  be  more 
responsive  to  the  needs  of  those 
requesting  access  to  the  papers.  There 
are  about  ten  requests  per  year  from  the 
General  Accounting  Office  and  state 
public  utility  commissions.  This 
delegation  allows  approval  to  be  given 
in  a  more  timely  manner. 

Lastly,  the  Chief  Accountant  is 
authorized,  in  the  absence  of  objections 
&om  the  affected  company,  to  require 
the  company  to  take  measures  to  onrect 
billings  that  are  in  violation  of 
Commission  approved  automatic 
adjustment  tariffs  or  related 
regulations. »»  The  OfBce  of  the  Chief 
Accountant  examines  billings  made  by 
gas  and  electric  companies  under      ! 
automatic  adjustment  tariffs  approved 
by  the  Coomiission  to  insure  compliance 
with  the  terms  and  conditions  of  the 
tariffs  and  related  Commission 
regulations.  On  occasion,  technical 
violations  of  these  regulations  occur.  In 
most  cases,  they  do  not  have  a 
significant  dollar  impact  on  tariff 
billings.  The  Commission  is  delegating 
authority  to  the  Chief  Accountant  to 
resolve  these  violations,  if  the  company 
agrees,  through  approving  corrective 
measures,  including  recomputation  and 
refunds.  This  delegation  will  allow  these 
issues  to  be  resolved  quickly. 

C.  Delegations  to  the  Chief 
Administrative  Law  Judge 

The  Chief  Administrative  Law  Judge 
is  given  the  authority  to  designate  and 
substitute  presiding  officers.** 
Previously  his  explicit  authority  to 
designate  or  substitute  a  presiding    ' 
officer  applied  where  the  judge  who 
presided  over  the  receipt  of  evidence 
became  miavailable.*''  Una  delegation 
gives  the  Chief  Administrative  Law 
Judge  flexibility  in  assigning  and 
substituting  presiding  officers.  The 
Commission  believes  this  delegation 
will  enable  the  Chief  Administrative 
Law  Judge  to  manage  the  Commission's 
dodcet  of  cases  set  for  hearing  more 
effectively  since  he  may  now  distribute 
or  redistribiite  the  caseload  as  the  need 
arises. 


'*  &e  section  8(b)  of  the  NalanI  Gaa  Act  IS 
US.C.  7i7g.  section  30i(b]  of  Ibe  Faderal  Power  Act 
16  VSX:.  825.  aod  sectkn  ZQ(f)  of  the  taMenUte 
Commerce  Act «  U&C  119n(c)  (18B7). 

»»New|375J09(i). 

'•New|375J04(b)(Ul). 

"  18  CFR  3SS.708(cH2)  (1987). 


D.  Delegations  to  the  Director  of  thfe 
Office  of  Pipeline  and  Producer 
Regulation 

The  Commission  is  ddegating 
authority  to  the  Director  of  the  Office  of 
Pipeline  and  Producer  Regulation  to 
grant  or  deny  requests  for  waivers  of  the 
reqairements  for  statonents  and  reports 
under  Part  2S0  (statements  and  Reports 
(Schedules))  of  the  Commission's 
regulations.**  The  Director  has 
previously  been  able  to  extend  the  time 
for  filing  of  reports  and  waive 
requirements  for  filing. 

E.  Delegations  to  the  Director  of  the 
Office  of  Electric  Power  Regulation 

Formerly,  the  Director  of  the  Office  of 
Electric  Power  Regulation  was 
authorized  to  reject  rate  fiUngs  and 
other  filings  that  failed  to  comply  with 
the  requirements  of  Section  405  of  the 
Public  Utility  Regulatory  PoUdes  Act 
(PURPA)  relating  to  exemptions  from 
Part  I  of  the  Federal  Power  Act  In  this 
role,  the  Commissian  is  granting  die 
Director  authority  to  reject  rate  filings 
that  patmtly  fail  to  comply  with 
appUcable  statutory  requirements  or 
Commission  rules,  regulations,  or 
orders.*'  The  authority  pertaining  to 
other  Section  405  PURPA  filings  has 
been  transferred  to  the  Director  of  the 
Office  of  Hydropower  Licensing.**  This 
delegation  makes  the  authority  of  the 
Director  of  the  Office  of  Electric  Power 
Regulation  comparable  to  that  of  the 
Director  of  the  Office  of  Producer  and 
Pipeline  Regulation.*  *  It  also  permits 
'  prompt  di^iosition  of  electric  rate 
filings. 

F.  Delegations  to  the  Director  of  the 
Office  of  Economic  Policy 

The  Commission  is  delegating 
authority  to  the  Director  of  the  Office  of 
EconcHnic  Policy  to  issue  quarterly 
updates  of  the  benchmark  rate  of  return 
for  pubUc  utilities"  mider  the  Federal 
Power  Act**  The  updates  are  prepared 
by  a  mechanical  application  of  the 
fonnula  established  in  a  proceeding 
which  is  conducted  throiigh  informal 
rulemakings.**  Calculation  of  the 
updates  is  thus  wholly  ministerial  and 
does  not  require  foimal  action  by  the 
Commission  itself.** 


'•New|37SJIV(fM2). 

>•  New  I  STSJOSfaNS). 

»•  New  I  37SJ14(r). 

"  New  1 37SJ07(b)(2).  fbnnerty  18  CFR 
37SJ07(b)(Z). 

■*  18  CFR  37J(a)  (UST). 

"Newi37&3U)(b). 

**  18  CFR  37.4(1887). 

**  In  a  recent  final  rule  updating  the  benchmark 
rate  of  return  on  common  equity  for  the 
fuiitdictiooal  operatkna  of  electric  poblic  utiUties, 
the  Commission  stated  II  will  hold  another  annnal 


G.  Delegations  to  the  Executive  Director 

The  Commission  is  delegating 
authority  to  die  Executive  Director  to 
grant  municipal  exemptions  bom  annual  - 
charges  *"  under  the  Commission's 
regtilatoins." 

H.  Delegations  to  the  Director  of  the 
Office  of  Hydropower  Licensing 

The  Commission  is  delegating 
authority  to  the  Director  of  the  Office  of 
Hydropower  Licensing  to  take 
additional  action  in  two  areas — 
enforcement  and  exemptions. 

The  Commission  is  ddegating  to  the 
Director  the  audwrity  to  require  a 
licensee  or  an  applicant  to  take  actions 
ne<%ssary  to  coniply  with  the 
Commission's  dam  safety  regulations  ** 
or  actions  that  are  otherwise  necessary 
to  protect  human  life,  health,  property, 
or  the  environment.**  This  delegation 
will  make  enforcement  action  by  the 
Commission  more  rapid  and  effective. 

The  Commission  is  particularly 
concerned  with  the  safety  of  projects 
that  may  be  within  its  jurisdiction  and 
are  imlicensed.  The  Office  of 
Hydropower  Licensing  is  currendy 
imdertaking  an  inspection  program  to 
ensure  that  the  owner  of  any  unlicensed 
project  within  the  Commission's 
jurisdiction  obtains  a  license  and  takes 
any  safety  measures  that  may  be 
necessary  for  the  safe  operation  of  the 
project  and  the  prevention  of  injury. 

The  delegation  to  the  Director  relating 
to  an  unlicensed  project  confirms  the 
Director's  authority  to  take  action  on  an 
unlicensed  project  It  expressly  states 
that  the  Director  may  ascertain  the 
Commission's  jurisdiction  over  an 
unlicensed  project  require  filing  of  a 
license  application,  and  require  that 
actions  necessary  to  comply  with  the 
Commi^on's  dam  safety  regulations  or 
otherwise  protect  human  life,  health, 
property,  or  the  environment  are 
imdertaken.** 

The  Commission  is  also  granting  the 
Director  authority  to  deny  as  well  as 
grant  applications  for  exemption  **  and 


generic  rate  of  ratvn  proceratag  and  in  that 
proceeding  will  decMe  wlialhai  to  hoM  sabsequent 
annaal  iinnaaiWiiji  or  to  coa^wt  to  periodic 
pwireatiings  Sm  "CeBark  Delannhiatiwi  of  Rate  of 
Retvn  OB  CoBUMn  Biialtjr  for  PMbiic  UliUtlas," 
Docket  Na  RMSr-aS-esa  (Mer  Na  488  Oan.  28 
1888).  SS  Pad.  R(«.  8341. 3988  (Fib.  &  1888). 

**Ncw|37&S13(b). 

»' IS  CFR  11.8(1887). 

»»18  CFR  Part  12  (1887). 

**  New  1 375.314(8).  Anfiiority  to  require  action* 
to  comply  with  Part  12  of  die  Commissioa's 
regulationa,  18  CFR  Parf  12  (1887)  is  abvadjr 
driageted  in  I  U.4  of  TMe  18  CFR. 

••New|37SJ14(h). 

*>Newi375J14(a)(2). 


Fadetal  Register  /  Vol.  53,  No.-87/Thuraday,  May  5.  1988  /  Rules  and  Reguk^ong  16001 


the  authority  to  reject  or  dismiss  an 
application  if  an  appUcant  does  not 
correct  deficiencies  in  the  application  or 
if  an  appUcant  fails  to  provide  timely 
additional  information  **  as  required 
under  Commission  regulations." 

H.  Other  Amendments. 

The  Commission  also  amends  its 
Rules  of  Practice  and  Procedure  to 
conform  to  the  delegations  regarding  the 
institution  of  procedures  for  contested 
audit  issues.** 

IV.  Effective  Date 

The  Administrative  Procedure  Act 
(APA)  *»  requires  that  a  notice  of 
proposed  rulemaking  be  published  in  the 
Federal  Register  and  that  an  opportimfty 
for  comment  be  provided  when  an 
agency  promulgates  regulations.  The 
APA  sets  forth  exemptions  to  the  notice 
and  comm«it  requirements  if  the  nde  is, 
inter  alia,  a  rule  of  agency  organization, 
procedure,  or  practice,  or  if  the 
Commission  for  good  cause  finds  that 
notice  and  comment  procedures  thereon 
are  impracticable,  unnecessary,  or 
contrary  to  the  public  interest. 

These  regulations  delegating  authority 
set  forth  internal  procedures  to  be 
followed  by  the  Commission's  staff. 
They  relate  to  the  performance  of  duties 
by  the  Commission  staff  and  the  way  in 
which  Commission  business  is 
conducted.  The  Commission  finds  that 
the  rule  is  one  of  agency  organization, 
procedure,  or  practice  and  that  notice 
and  public  procedure  thereon  are  not 
required. 

La  addition,  imder  the  APA,  a 
substantive  rule  does  not  become 
effective  imtil  30  days  after  publication 
or  service.**  This  rule  is  procedural, 
rather  than  substantive,  and  therefore 
may  become  effective  immediately. 

Ust  of  Subjects 

18  CFn  Part  375 

Authority  delegations  (Government 
agendes).  Seals  and  insignia,  Sunshine 
Act. 

18  CFR  Part  385 

Administrative  practice  and 
procedure.  Pipelines,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Parts  375  and  385, 
Chapter  I  of  Tide  18,  Code  of  Federal 
Regulations,  as  set  forth  below,  effective 
April  15. 1988. 


"New  H  375.314  (k)(2)  and  (k)(3). 
**  18  CFR  432  (a),  (b).  (d)(1).  dnd  (f)  and  4.38 
(1867). 
s«  18  CFR  38S.S01  and  385.502  (1967). 
**SU.S.C.SS3(b)(1862). 
*«SU.S.C5S3(d)(1882). 


By  the  Commissioa.  Conunissioner 
Trabandt  dissented  in  part  with  a  separate 
statement  attached. 

Lois  D.  Caahofl. 

Acting  Secretary. 

(pinion  of  Commission  Charles  A 
Trabandt,  Dissenting  in  Part 

I  dissent  in  part  as  to  three  new 
specific  delegations  to  the  Director  to 
the  Office  of  Hydro  Power  Licensing 
(OHL). 

First  I  dissent  from  the  new 
delegation  on  environmental  matters  in 
new  section  375.314(g].  This  allows  the 
Director  to  require  operators  of  projects 
to  imdertake  actions  to  protect  the 
environment  imder  the  following 
conditions:  (i)  where  the  Commission 
has  not  acted  yet  to  establish 
environmental  protection  requirements 
in  the  license  or  permit  articles  and 
conditions  applicable  to  a  project  or  (ii) 
where  required  actions  would  not  be 
consistent  fully  with  any  such  Ucense 
articles  or  conditions  already 
established  by  the  Commission. 

I  object  to  die  provision  for  several 
reasons.  First  of  all,  the  majority  has 
failed  to  demonstrate  any  need  for  such 
new  delegated  authority.  I  see  no  reason 
for  us  to  authorize  the  Director  to 
impose  on  a  project  environmental 
protection  measures  before  the 
Commission  acts  or  outside  any  articles 
or  conditions  the  Commission  has 
already  established.  Additionally,  such 
delegated  audiority  would  grant  the 
Director  a  virtual  "blank  check"  to  order 
applicants,  licensees  and  permittees  to 
take  almost  any  form  of  action  the  name 
of  environmental  protection,  irrespective 
of  pending  or  completed  Commission 
action  in  the  licensing  process.  We  must 
not  forget  that  current  law  requires  that 
the  Ucensing  process  reflect  "equal 
consideration"  of  all  relevant  values,  not 
only  environmental  concerns. 

My  oppositioo  to  this  delegation  goes 
beyond  that.  Clearly,  the  Director's  new 
authority  could  also  encompass  issuing 
an  order  to  an  operating  project  to 
modify  or  cease  ojjerations  without  any 
prior  notice  to  or  participation  by  the 
Full  Commission.  Such  tinlimited 
delegation  also  offends  the  general 
notion  that  delegations  be  accompanied 
by  specific  guidelines  for  action  and 
reflect  already  settled  policy  previously 
established  by  the  Commission. 

Second,  I  dissent  from  the  new 
delegation  in  new  section  375.314(h]. 
Here,  the  Commission  empowers  the 
Director  to  independenUy  initiate  an 
investigation  of  the  jurisdictional  status 
of  an  unlicensed  existing  project  make 
the  jiuisdictional  determination,  require 
the  filing  of  a  Ucense,  and  require 
actions  equivalent  to  those  of  section 


375.314(g).  Iliis  new  jurisdictional 
determination  authorify  will  codify  an 
existing  unauthorized  practice  of  the 
Diredor  over  the  past  year,  discussed  in 
my  opinion  dissenting  in  part  in  the 
order  issued  by  the  Commission  in 
Docket  Nos.  UL87-e-001  and  UL87-9- 
001  in  cases  affecting  two  existing 
projects  of  the  Fairfax  Coimfy  Water 
Authorify. 

The  threshold  issue  for  me,  as  it 
should  be  for  the  Commission,  in  hydro 
Ucensing  regulation  is  the  jurisdictional 
status  of  a  projed  and  whether  it  must 
be  licensed  under  the  Federal  Power 
Act  The  mandatory  licensing  of  existing 
projects  under  such  jurisdictional 
determinations  the  Director  makes  can 
impose  on  operators  significant 
financial,  operational  and  construction 
requirements.  I  am  not  persuaded  that 
there  is,  in  the  first  instance,  any 
justification  for  the  year-old  nation  wide 
investigatory  program,  whether  as  a 
matter  of  law  of  poUcy  as  discussed  in 
my  opinion  in  the  Fairfax  County  cases. 

But,  even  if  there  was  such  a 
persuasive  justification,  the  actual 
jurisdictional  determination  should  be 
vested  in  the  Full  Commission  tmd  not 
by  delegation  to  the  Director.  The  fad 
that  the  Director  has  already  made  38  or 
more  such  whoUy  imauthorized 
determinations  does  not  constitute 
persuasive  justification.  This  delegation, 
in  my  judgiaent  is  a  plain  and  simple 
abdication  of  the  Full  Commission's 
jurisdictional  determination 
responsibilities  with  absolutely  no 
redeeming  public  policy  purpose. 

FinaUy,  I  dissent  frtun  the  new 
delegation,  in  new  sections  375.314(k)(2) 
and  (k)(3],  to  the  Director  to  reject  or 
dismiss  an  appUcation  if  an  appUcant 
does  not  correct  defidendes  in  the 
appUcation  or  if  an  appUcant  fails  to 
provide  timely  additional  information. 
The  Director  of  OHL  in  September  and 
October  1985,  used  similar  actions  to 
dismiss  over  a  150  then  pending 
appUcations  as  deficient  All  but  a  few 
of  those  projects  were  lost  as  a  result  of 
that  dismissal  effort.  EventuaUy,  when 
the  occasional  appeals  of  the  Director's 
actions  reached  the  FtiU  Commission, 
we  granted  further  consideration  to  the 
projects  and  adopted  a  new  "reasonable 
man"  review  standard  for  reversal  of 
Director  actions  in  place  of  the  prior 
"arbitrary  and  capricious"  standard. 
This  new  delegation  effectively  ratifies 
the  general  approach  which  lead  to  the 
1985  Director  actions  and  codifies  it  for 
the  future. 

Permitting  project  owners  to  appeal 
the  Director's  determinations  to  the  FuU 
Commission  offers  scant  comfort.  The 
appeal  process,  taking  many  months  and 
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much  effort,  especially  on  the  part  of  the 
large  number  of  smaller  and  less 
financially  capable  project  sponsors, 
does  not  provide  a  reasonable  and 
practical  procedural  opportunity  for 
them  to  challenge  the  EKrector's  actions. 
That  was  the  result  in  1985  and, 
unfortimately,  could  be  the  result  again 
under  this  new  delegation  if  projects  are 
dismissed  by  the  Director  and  then,  as  it 
were,  financially  drowned  by  the  delays 
and  expenses  in  the  appeal  process  to  a 
clearly  unsympathetic  if  not  completely 
uninterested.  Full  Commission.  I  am 
concerned  seriously  that  this  delegation 
will,  at  a  minimum,  create  the  delegated 
authority  and  procedural  dynamics  to 
bring  about  that  irresponsible  result 
time  and  time  again. 

In  conclusion,  I  am  reminded  of  a 
recent  letter  of  March  17, 1988,  from 
Cong.  John  D.  Dingell,  in  his  capacity  as 
Chairman  of  the  Subcommittee  on  1 
Oversight  and  Investigations,  of  the ' 
House  Committee  on  Energy  and 
Commerce.  In  that  letter,  which  was 
critical  of  the  Commission's  handling  of 
ciunulative  impact  assessments, 
Chairman  Dingell  commented  that,  "the 
subcommittee  is  interested  in  the  FERC 
staff  view  •  •  •  they  are  undoubtedly 
very  capable,  but  under  the  law  they  are 
not  the  policy  makers  and  they  are  not 
the  people  accountable  to  Congress 
•  *  'That  is  the  role  of  the 
Commissioners'."  I  could  not  agree  more 
completely  with  the  distinguished 
Chairman  of  the  Subcommittee. 

The  Commissioners  are  the  poUcy 
makers  and  hydro  Ucensing  authorities 
under  the  Federal  Power  Act  and  the 
Full  Commission,  not  the  staff,  is 
accountable  by  law  to  Congress.  The 
three  areas  of  this  delegation  order 
discussed  above,  in  the  aggregate, 
constitute  a  significant  delegation  of  our 
authority  in  hydro  licensing  to  the  staff 
and  therefore  to  that  extent  an 
abdication  of  our  statutory 
responsibihties.  I  cannot  and  will  not 
support  that  clear  and  unambiguous 
result  in  this  order. 
Charles  A.  Trabandt 
Commissioner. 

PART  375-THE  COMMISSION 

1.  The  authority  citation  of  Part  375  is 
revised  to  read  as  follows: 

Authority:  Omnibus  Budget  Reconciliation 


Act  of  1986,  42  U.S.C.  7178;  Electric 
Consumers  Protection  Act  of  1986. 16  U.S.C. 
791a  note;  Department  of  Energy 
Organization  Act,  42  U.S.C.  7101-7532.  E.O. 
12009.  3  CFR  1978  Comp..  p.  142; 
Administrative  Procedure  Act.  5  U.S.C.  551- 
557  (1982);  Federal  Power  Act  16  U.S.C.  791- 
828c,  as  amended;  Natural  Gas  Act.  15  U.S.C. 
717-717W.  as  amended;  Natural  Gas  Policy 
Act  of  1978. 15  U.S.C.  3301-3432;  Public 
Utility  Regulatory  Policies  Act  of  1978, 16 
U.S.C.  2801  et  seq.,  as  amended. 

9375^1    [AnMOdMl] 

2.  Section  375.301  is  amended  in 
paragraph  (c)  by  removing  "in  contested 
cases"  and  inserting  in  its  place  "in 
uncontested  cases." 

3.  Section  375.302  is  amended  by 
revising  paragraphs  (b)  and  (e), 
redesignating  paragraph  (g)  as 
paragraph  (f]  and  revising  newly 
redesignated  (f),  redesignating  and 
revising  paragraph  (h)  as  paragraph  (g), 
adding  a  new  paragraph  (h).  adding 
paragraph  (m).  and  redesignating 
paragraphs  (q)  through  (t)  as  (p)  through 
(s),  all  to  read  as  follows: 

Subpart  C— Delegations 

§375.302    Delegations  to  ttte  Secretary. 

***** 

(b)  Except  as  provided  in  J  385.213  of 
this  chapter,  prescribe,  for  good  cause,  a 
different  time  than  that  required  by  the 
Commission's  Rules  of  Practice  and 
Procedure  for  filing  by  public  utiUties, 
licensees,  natural  gas  companies,  and 
other  persons  of  answers  to  complaints, 
petitions,  motions,  and  other  documents. 
Absent  a  waiver,  no  answers  will  be 
required  to  be  filed  by  a  party  within 
less  than  ten  days  after  the  date  of 
service  of  the  document. 


(e)  Pass  upon  motions  to  intervene 
before  a  presiding  administrative  law 
judge  is  designated.  If  a  presiding 
administrative  law  judge  has  been 
designated,  the  provisions  of 

S  385.504(b)(12}  of  this  chapter  are 
controlling. 

(f)  Deny  motions  for  extensions  of 
time  (other  them  motions  made  while  a 
proceeding  is  pending  before  a  presiding 
officer  as  defined  in  S  385.102(e)).  except 
that  such  motions  may  be  granted  in 
accordance  with  §  385.2008  of  this 
chapter. 


(g)  Reject  any  documents  filed  later 
than  the  time  prescribed  by  an  order  or 
rule  of  the  Commission,  except  that  such 
documents  may  be  accepted  in 
accordance  with  S  385.2008  of  this 
chapter. 

(h)  Reject  any  documents  filed  that  do 
not  meet  the  requirements  of  the 
Commission's  rules  which  govern 
matters  of  form,  except  that  such 
docimients  may  be  accepted  in 
accordance  with  S  385.2001  of  this 
chapter  for  good  cause  shown. 

*  •        •        •        • 

(m)  Issue  notices  or  orders  instituting 
procedures  to  be  followed  concerning 
contested  audit  issues  under  Parts  41  or 
168  of  this  chapter  either  when  the 
utility: 

(1)  Initially  notifies  the  Commission 
that  it  requests  disposition  of  a 
contested  issue  pursuant  to  5  §  41.7  or 
158.7  of  this  chapter  or 

(2)  Requests  disposition  of  a  contested 
issue  pursuant  to  tfie  shortened 
procedures  provided  in  §  §  41.3  or  158.3 
of  this  chapter. 
***** 

4.  Section  375.303  is  amended  by 
revising  paragraphs  (f)  and  (g)  and 
adding  new  paragraphs  (h)  and  (i),  to 
read  as  follows: 

§375.303    Delegations  to  tiM  Ctiief 
Accountant 

*  •        •        •        • 

(f)  Pass  upon  actual  legitimate  original 
cost  and  depreciation  thereon  and  the 
net  investment  in  jurisdictional 
companies  and  revisions  thereof,  and 
sign  audit  reports  resulting  from  the 
examination  of  the  books  and  records  of 
jiuisdictional  companies, 

(1)  If  the  company  agrees  with  the 
audit  report  or 

(2)  If  the  company  does  not  agree  with 
the  audit  report,  provided  that 
notification  of  the  opportunity  for  a 
hearing  under  Section  301(a)  of  the 
Federal  Power  Act  or  Section  8(a)  of  the 
Natural  Gas  Act  accompanies  the  audit 
report. 

(g)  Deny  or  grant,  in  whole  or  in  part, 
petitions  for  waiver  of  the  fees 
prescribed  in  §5  381.301.  381.506. 
381.507.  and  381.508  of  this  chapter  in 
accordance  with  %  381.106(b)  of  this 
chapter. 

(h)  Pass  upon  and  approve  requests 


by  state  and  federal  ageticies  to  review 
staff  audit  working  papers  if  the 
company  agrees  to  the  release  of  the 
audit  worldng  papers  provided: 

(1)  The  papers  are  examined  at  the 
Commission;  and 

(2)  The  requester 

(i)  Only  makes  general  notes 
concerning  the  contents  of  the  audit 
working  papers, 

(ii)  Does  not  make  copies  of  the  audit 
worlcing  papers,  and 

(iii)  Does  not  remove  the  audit 
worldng  papers  from  the  area 
designated  by  the  Chief  Accountant 

(i)  With  regard  to  billing  orors  noted 
as  a  result  of  Commission  staff's 
examination  of  automatic  adjustment 
tariffs  approved  by  the  Coounission, 
approve  corrective  measures,  including 
recomputation  of  billing  and  refunds,  to 
the  extent  the  company  agrees. 

5.  Section  375.304  is  revised  to  read  as 
follows: 

$37SJ04    DelegatkHMtotheCtiief 
Admlnietrative  Law  Judge. 

(a)  The  Commission  authorizes  the 
Chief  Administrative  Law  Judge  and  the 
Administrative  Law  Judge  designated  by 
the  Chief  Administrative  Law  Judge  to 
exercise  the  power  granted  to  a 
Presiding  Officer  by  Part  385, 
particularly  S  385.504  of  this  chapter. 

(b)  The  Commission  authorizes  the 
chief  Administrative  Law  Judge  to 

(1)  For  those  proceedings  pending 
under  Subpart  E  of  Part  385  of  this 
chapter 

(i)  Consolidate  for  hearing  two  or 
more  proceedings  on  any  or  all  issues. 

(ii)  Sever  two  or  more  proceedings  or 
issues  in  a  proceeding, 

(iii)  Designate  and  substitute  presiding 
officers,  and 

(iv)  Extend  any  close  or  record  date 
ordered  by  the  Commission  in  a 
proceeding  for  good  cause. 

(2)  For  proceedings  under  Subparts  I 
and  J  of  F^rt  385  of  this  chapter, 
designate  presiding  officers  who  will 
have  all  the  authorities  and  duties 
vested  in  presiding  officers  by  those 
rules  and  other  appUcable  rules  in 
conducting  proceedings  pursuant  to 
sections  503(c]  and  504(b)(1)  of  die 
Department  of  Energy  Organization  Act, 
42  U.S.C.  7193(0)  and  7194(b)(1)  (1982). 

(3)  Deny  or  grant  in  whole  or  in  pari, 
petitions  for  waivers  of  fees  prescribed 
in  §S  381.303  and  381.304  of  this  chapter 
in  accordance  with  S  381.106  of  this 
chapter. 

6.  Section  375.307  is  revised  to  read  as 
follows: 


§375.307   1MegtfentottieDiractora«the 
Office  of  Pipelines  and  Producer 
Regulation. 

The  Com^iission  authorizes  die 
Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  or  die  Director's 
designee  to: 

(a)  Take  appropriate  action  on  the 
following  types  of  uncontested 
applications  for  authorizations  and 
uncontested  amendments  to 
applications  and  authorizations  and 
impose  appropriate  conditions: 

(1)  Applications  or  amendments 
requesting  authorization  for  the 
construction  or  acquisition  and 
operation  of  facilities  that  have  a 
construction  or  acquisition  cost  of  less 
dian  $5,000,000: 

(2)  Abbreviated  applications  and 
amendments  thereto,  pursuant  to  S  157.7 
(b).  (c).  (d).  (e),  and  (g)  of  this  chapter, 
including  requests  for  waiver  of  single 
project  and  annual  cost  limits  as 
prescribed  in  S  157.7(b)(1),  (c)  (d).  and 
(g)  of  this  chapter 

(3)  Applications  by  a  pipeline  for  the 
abandonment  of  pipeline  gas  purchase 
faciUties  with  a  construction  cost  of  less 
than  $1,000,000  or  for  the  deletion  of 
delivery  points.  This  authority  shall  be 
exercised  only  if  the  producer  servicing 
the  jurisdictional  pipeline  has  received 
Commission  approval  to  abandon 
service  to  the  pipeline  or  if  the  producer 
servicing  the  jurisdictional  pipeline  has 
demonstrated  that  the  gas  involved  is 
not  subject  to  section  7(b)  of  the  Natural 
Gas  Act  by  operation  of  section 
601(a)(1)  (A)  or  (B)  of  die  Natiiral  Gas 
Policy  Act  of  1976: 

(4)  Applications  to  abandon  pipeline 
or  producer  facilities  or  services  (other 
than  budget  appUcations)  involving  a 
specific  customer  or  customers,  if  such 
customer  or  customers  have  agreed  to 
the  abandonment 

(5)  Applications  for  temporary  and 
permanent  certificates  (and  for 
amendments  thereto)  for  the 
transportation,  exchange  or  storage  of 
natural  gas,  provided  that  the  estimated 
cost  of  construction  of  the  certificate 
applicant's  related  facihty  is  less  than 
$5,000^)00  a»  provided  in  %  375.307(a)(3) 
of  this  chapter; 

(6)  Blanket  certificate  applications  by 
interstate  pipelines  and  local 
distribution  companies  served  by 
interstate  pipelines  filed  pursuant  to 
§S  284.221  and  284.224  of  this  chapter. 


(7)  Applications  for  temporary 
certificates  pursuant  to  §  157.17  of  this 
chapter. 

(8)  Applications  for  temporary  and 
permanent  certificates  of  pubhc 
convenience  and  necessity  by 
independent  producers  pursuant  to 

§  §  157.23. 157.28.  and  157.40  of  Uiis 
chapter 

(9)  Applications  to  take  the  following 
actions  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  if  such  apphcaUons 
provide  that  the  sales  volumes  remain 
within  total  existing  contract  demand 
and  certificate  levels: 

(i)  Change  delivery  points  for  existing 
sales  customers. 

(ii)  Add  new  delivery  points  for 
existing  sales  customers,  and 

(iii)  Change  volumes  of  gas  to  be 
deUvered  from  one  to  another  of  an 
existing  sales  customer's  delivery 
points; 

(10)  Petitions  to  amend  certificates  to 
conform  to  actual  construction; 

(11)  Applications  and  amendments 
requesting  authorizations  filed  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act  for 
new  or  additional  service  to  right-of- 
way  grantors  either  directly  or  through  a 
distributor,  where  partial  consideration 
for  the  granting  of  the  right-or-way  was 
the  receipt  of  gas  service  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act 

(12)  Applications  for  blanket 
certificates  of  public  convenience  and 
necessity  pursuant  to  Subpart  F  of  Part 
157  of  this  chapter,  including  waiver  of 
project  cost  limitations  on  S  S  157.208 
and  157.215  of  this  chapter,  and  the 
convening  of  informal  conferences 
during  the  30-day  reconciliation  period 
pursuant  to  the  procedures  in 

9  157.205(f)  of  diis  chapter 

(13)  Applications  for  certificates  of 
pubUc  convenience  and  necessity  for 
off-system  sales,  pursuant  to  the 
Statement  of  Policy  issued  April  25, 1983 
in  Docket  No.  PL83n2-000: 

(14)  AppUcations  pertaining  to 
approval  of  changes  in  customer  names 
where  there  is  no  change  in  rate 
schedule,  rate  or  other  incident  of 
service; 

(15)  Applications  for  approval  of 
customers  rate  schedule  shifts; 

(16)  Applications  filed  under  section 
1(c)  of  die  Nahiral  Gas  Act  and  Part  152 
of  this  chapter,  for  declaration  of 
exemption  fiom  the  provisions  of  the 
Natural  Gas  Act  and  certificates  held  by 
the  applicant 
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(17)  Certificates  and  related  rate 
schedules  of  an  independent  producer, 
to  the  extent  the  service  is  no  longer 
subject  to  Commission  jurisdiction 
under  the  Natural  Gas  Act  including: 

(i)  Vacating  the  order  previously 
issued  granting  a  certificate  of  public 
convenience  and  necessity;  and 

(ii]  Cancelling  the  prior  acceptance  of. 
and  permitting  withdrawal  of,  the 
related  rate  schedule  upon  request  of 
the  filing  party  or  if  the  certificate  or 
application  is  currently  being  or  has 
been  previously  withdrawn;  and 

(18)  Offers  of  setdement  in  the 
Independent  Oil  and  Gas  Association  of 
West  Virginia  proceedings  in  Docket 
Nos.  RI74-188  and  RI75-21.  that  are 
substantially  similar  to  settlements 
previously  approved  by  the 
Commissions  therein. 

(b)  Act  upon  filings  for  all  initial  rate 
schedules,  rate  schedule  changes  and 
notices  of  changes  in  rates  submitted  by 
gas  companies  and  impose  such 
appropriate  conditions  to  the  following 
extent,  in  uncontested  cases: 

(1)  Accept  a  tariff  or  rate  schedule 
filing,  except  a  major  pipeline  rate 
increase  under  §  154.303(e]  and 

S  154.63(a)(2)  of  this  chapter,  and  under 
section  4(e]  of  the  Natural  Gas  Act,  if  it 
compjies  with  all  applicable  statutory 
requirements,  and  with  all  applicable 
Commission  rules,  regulations,  and 
orders  for  which  a  waiver  has  not  been 
granted,  or  if  a  waiver  has  been  granted 
by  the  Commission,  if  it  complies  with 
the  terms  of  such  waiver. 

(2)  Reject  a  tariff  or  rate  schedule 
filing,  if  it  patendy  fails  to  comply  with 
appUcable  statutory  requirements  and 
with  all  applicable  Commission  rules, 
regulations  and  orders  for  which  a 
waiver  has  not  been  granted; 

(3)  Advise  the  filing  party  of  any 
actions  taken  tmder  paragraphs  (b)(l]  or 
(b)(2)  of  this  section  and  designate  rate 
schedules,  rate  schedules  changes,  and 
notices  of  changes  in  rates,  and  the 
effective  date  thereof;  - 

(4)  Acceptrate  filings  of  jurisdictional 
natiu-al  gas  companies  which  involve 
replacement  and  rollover  contracts;  and 

(5)  Accept  statements  of  eligibility 
filed  under  S  2.56(p)  of  this  chapter  by 
producers  of  natural  gas,  as  defined  in 
§9  154.91  and  157.40  of  this  chapter. 

(c)  Take  the  following  actions  under 
the  Natiu^l  Gas  Policy  Act  of  1978: 

(1)  Compute,  for  each  month,  pursuant 
to  section  101(b)(6)  of  the  Natural  Gas 
Policy  Act  of  1978.  the  maximum  lawful 
prices  prescribed  under  Tide  I  of  the  act 
and  the  monthly  equivalent  of  the 
annual  inflation  adjustment  factor  for 
each  such  month,  and  publish  as  soon  as 
possible  thereafter  such  prices  and  such 


factor  for  such  month  in  the  Federal 
Register, 

(2)  Notify  jurisdictional  agencies 
within  45  days  after  the  date  on  which 
the  Commission  receives  notice 
pursuant  to  S  274.104  of  this  chapter  of  a 
well  category  determination  by  a 
jurisdictional  agency  that  the  notice  is 
incomplete,  in  accordance  with 

S  275.202(b)(2)  of  this  chapter  and 

(3)  Pass  upon  an  uncontested  request 
for  extension  of  time  to  file  a  report  for 
an  extension  of  authorization  to  sell 
natiual  gas  under  section  311(b)  of  the 
Natural  Gas  Policy  Act  of  1978  when 
such  report  must  be  filed  pursuant  to 

S  2a4.148(c]  of  this  chapter.  If  such 
report  for  which  an  extension  of  time   . 
has  been  granted  by  the  Director  under 
this  ptu'agraph  is  filed  late,  the  Director 
will  notify  the  one  making  such  filing 
that  there  will  be  90  days  for 
Commission  consideration  of  extension 
of  authorization  requested  by  the  report 
after  which  time  an  extension  of 
authorization  is  deemed  granted  if  the 
Commission  has  not  acted. 

(d)  Take  appropriate  action  on  the 
following: 

(1)  Any  notice  of  intervention  or 
petition  to  intervene,  filed  in  an 
uncontested  application  or  an 
uncontested  rate  schedule  proceeding; 

(2)  An  uncontested  request  from  one 
holding  an  authorization,  granted 
pursuant  to  the  Director's  delegated 
authority,  to  vacate  all  or  part  of  such 
authorization; 

(3)  Petitions  to  permit  after  an  initial 
60-day  period  one  additional  60-day 
period  of  exemption  pursuant  to 

9  284.264(b)  of  this  chapter  where  the 
application  or  extension  arrives  at  the 
Commission  later  than  45  days  after  the 
commencement  of  the  initial  period  of 
exemption;  and 

(4)  Applications  for  extensions  of  time 
to  file  required  reports,  data,  and 
information  and  to  perform  other  acts 
required  at  or  within  a  specific  time  by 
any  rule,  regulation,  license,  permit, 
certificate,  or  order  by  the  Commission. 

(e)  Undertake  the  following  actions: 

(1)  Compute,  for  each  calendar  year, 
the  project  limits  specified  in  Table  I  of 
9  157.208  and  Table  II  of  9  157.215(a)  of 
this  chapter,  adjusted  for  inflation,  and 
publish  such  limits  as  soon  as  possible 
thereafter  in  the  Federal  Register; 

(2)  Issue  reports  for  public  information 
purposes.  Any  report  issued  without 
Commission  approval  must: 

(i)  Be  of  a  noncontroversial  nature, 
and 

(ii)  Contain  the  statement.  "This 
report  does  not  necessarily  reflect  the 
view  of  the  Commission."  in  bold  face 
type  on  the  coven 


(3)  Initiate  an  annual  survey  of  the 
impact  of  winter  gas  supply  (Omnibus 
Report); 

(4)  Issue  and  sign  deficiency  letters 
regarding  natural  gas  applications; 

(5)  Accept  for  filing,  data  and  reports 
required  by  Commission  orders,  or 
presiding  officers'  initial  decisions  upon 
which  the  Commission  has  taken  no 
further  action,  if  such  filings  are  in 
compliance  with  such  orders  or 
decisions  and.  when  appropriate,  notify 
the  filing  parfy  of  such  acceptance; 

(6)  Reject  requests  which  patendy  fail 
to  comply  with  the  provisions  of 

9  157.205(b)  of  this  chapter  and 

(7)  Grant  any  producer's  uncontested 
application  for  abandonment,  in 
accordance  with  9  2.77  of  this  chapter. 

(f)  Take  appropriate  action  on 
requests  or  petitions  for  waivers  of: 

(1)  Any  action  incidental  to  the 
exercise  of  delegated  authority, 
including  waiver  of  notice  as  provided 
in  section  4(d)  of  the  Natural  Gas  Act. 
provided  the  request  conforms  to  the 
requirements  of  9  385.2001  of  this 
chapter; 

(2)  Filing  requirements  for  statements 
and  reports  under  Part  260  of  this 
chapter 

(3)  Fees  prescribed  in  §§  381.201. 
381.202,  381.203,  381.204,  381.205,  381.206, 
381.207,  381.208,  381.209,  381.401,  381.402, 
381.403,  and  381.404  of  this  chapter  in 
accordance  with  9  381.106(d)  of  this 
chapter  and 

(4)  Annual  charges  prescribed  in 

9  382.202  of  this  chapter  in  accordance 
with  the  standard  set  forth  in  9  382.106 
of  this  chapter. 

7.  Section  375.308  is  revised  to  read  as 
follows: 

9375J08    Delegations  to  ttM  tNrector  Of 
the  Office  of  Electric  Power  Regulation. 

The  Commission  authorizes  the 
Director  of  the  Office  of  Electric  Power 
Regidation  or  the  Director's  designee  to: 

(a)  Take  the  following  actions  with 
respect  to  rates,  rate  schedules,  and  rate 
filings: 

(1)  Accept  for  filing  all  uncontested 
initial  rate  schedules  and  uncontested 
rate  schedule  changes  submitted  by 
public  utilities,  including  changes  which 
would  result  in  rate  increases:  waive  the 
requirement  of  statutory  notice  for  good 
cause  shown;  advise  the  filing  party  of 
such  acceptances;  and  designate  rate 
schedules  and  the  effective  dates 
thereof; 

(2)  Approve  uncontested  rates  and 
rate  schedules  filed  by  the  Secretary  of 
Energy,  or  his  designee,  for  power 
developed  at  projects  owned  and 
operated  by  the  Federal  government  and 


for  services  provided  by  Federal  power 
marketing  agencies; 

(3)  Reject  a  rate  filing,  unless 
accompanied  by  a  request  for  waiver  in 
conformity  with  9  385.2001  of  this 
chapter,  if  it  fails  patendy  to  comply 
with  applicable  statutory  requirements 
or  Commission  rules,  regulations,  and 
orders. 

(b)  Take  appropriate  action  on 
uncontested  applications  for 

(1)  The  sale  or  lease  or  other 
dispositioy  of  facilities,  consolidation  of 
facilities,  and  acquisition  of  securities  of 
public  utilities  under  section  203  of  the 
Federal  Power  Act; 

(2)  Interlocking  positions  under 
section  305(b)  of  the  Federal  Power  Act; 

(3)  Exemptions  pursuant  to  9  290.601 
of  this  chapter,  extensions  pursuant  to 
9  290.602  of  this  chapter,  and 
withdrawals  of  exemptions  and 
extensions  pursuant  to  9  290.603  of  this 
chapter; 

(4)  Certification  of  the  qualifying 
status  for  small  power  production  and 
cogeneration  facilities  under  9  292.207  of 
this  chapter;  and 

(5)  The  extension  of  time  for  public 
utUities  to  file  required  reports,  data, 
and  information  and  to  do  other  acts 
required  to  be  done  within  a  specific 
time  period  by  any  rule,  regulation,  or 
order  of  the  commission. 

(c)  Take  appropriate  action  on: 

(1)  Notices  of  intervention  or  petitions 
to  intervene  in  an  uncontested  rate 
schedule  proceeding; 

(2)  Requests  for  authorization  for  a 
designated  representative  to  post  and 
file  rate  schedules  of  public  utilities 
which  are  parties  to  the  same  rate 
schedule;  and 

(3)  Filings  relating  to  uncontested 
nonexempt  qualifying  small  power 
production  facilities,  including  action  on 
requests  for  waivers  of  the 
Commission's  regulations  under  the 
Federal  Power  Act  and  related 
authorizations  consistent  with 
Massachusetts  Refusetech,  Inc.,  31 
FERC 1  61, 048  (1985),  and  the  orders 
oited  therein  without  limitation  as  to 
whether  qualifying  status  is  by 
Commission  certification  or  notice  of 
qualifying  status,  provided  that  in  the 
case  of  a  notice  of  qualifying  status,  any 
waiver  is  granted  on  condition  that  the 
filing  party  has  correcUy  noticed  the 
facility  as  a  qualifying  facilify. 

(d)  Undertake  the  following  actions: 
(1)  Redesignate  proceedings,  rate 

schedules,  and  other  authorizations  and 
filings  to  reflect  changes  in  the  names  of 
persons  and  municipalities  subject  to 
invoking  Commission  jurisdiction  under 
the  Federal  Power  Act,  where  no 
substantive  changes  in  ownership, 


corporate  structure  or  domicile,  or 
jurisdictional  operation  are  involved; 

(2)  Issue  deficiency  letters  regarding 
electric  rate  schedule  filings,  refund 
reports,  corporate  applications  for  the 
sale,  lease  or  disposition  of  property, 
consolidation  of  facilities,  acquisition  of 
securities  of  public  utilities  and 
applications  to  hold  interlocking 
positions; 

(3)  With  respect  to  amendments  to 
agreements,  contracts,  and  rate 
schedules  (including  approved  rate 
settlements),  and  data  and  reports 
submitted  by  public  utilities  pursuant  to 
Commission  opinions,  orders,  decisions 
or  other  actions  or  presiding  officers' 
initial  decisions: 

(i)  Accept  for  filing  any  amendment, 
contract,  rate  schedule,  data  and  reports 
which  are  in  compUance  and,  when 
appropriate,  notify  the  filing  party  of 
such  acceptance;  or 

(ii)  Reject  for  filing  any  amendment, 
contract,  rate  schedule,  data,  and 
reports  which  are  not  in  compliance  or 
not  required  and,  when  appropriate, 
notify  the  filing  party  of  such  rejection; 
and 

(4)  Adopt  final  allocations  of  costs  for 
Federal  multiple-purpose  reservoir 
projects  for  which  the  Commission  has 
statutory  responsibility,  and  review  and 
comment  on  cost  allocations  prepared 
by  others. 

(e)  Take  appropriate  action  on 
requests  or  petitions  for  waivers  of: 

(1)  Filing  requirements  for  matters 
which  are  the  subject  of  delegated 
authority,  provided  the  request  conforms 
to  the  requirement  of  9  385.2001  of  this 
chapter; 

(2)  Fees  prescribed  in  99  381.502, 
381.503,  381.504.  381.505.  381.509,  381.510. 
381.511,  and  381.512  of  this  chapter  in 
accordance  widi  9  381.106(b)  of  this 
chapter; 

(3)  The  requirements  of  Subpart  C  of 
Part  292  of  this  chapter  governing 
cogeneration  and  small  power 
production  facilities  made  by  any  state 
regulatory  authority  or  nonregulated 
electric  utility  pursuant  to  9  292.403  of 
this  chapter;  and  - 

(4)  Annual  charges  prescribed  in 

9  382.201  of  this  chapter  in  accordance 
widi  the  standard  set  forth  in  9  382.105 
of  this  chapter. 

8.  Section  375.310  is  added  to  read  as 
follows: 

§375.310  Delegations  to  ttie  Director  of 
tlie  Office  of  Economic  Policy. 

The  Conunission  authorizes  the 
Director  of  the  Office  of  Economic 
Policy,  or  the  Director's  designee,  to 
issue  quarterly  updates  of  the 
benchmark  rate  of  return  on  common 
equity  for  the  jurisdictional  operations 


of  public  utilities  under  Part  37  of  this 
chapter. 

9.  Section  375.313  is  amended  by 
adding  new  paragraphs  (e)  through  (h). 

S  375.313    D«|egation«  to  the  Executive 
Director. 

*        *        •        «        * 

(e)  Determine  the  annual  charges  for 
administrative  costs,  for  use  of  United 
States  lands,  and  for  use  of  Government 
dams  or  other  structures. 

(f)  Grant  or  deny  waiver  of  penalty 
charges  for  late  payment  of  annual 
charges. 

(g)  Give  credit  for  overpayment  of  annual 
charges. 

(h)  Deny  or  grant,  in  whole  or  in  part, 
petitions  for  exemption  from  annual 
charges  under  9  11-6  of  this  chapter  for 
state  and  municipal  licensees. 

10.  Section  375.314  is  revised  to  read 
as  follows: 

937SJ14    Delegations  to  the  Director  of 
ttte  Office  of  Hydropower  Ucenting. 

The  Commission  authorizes  the 
Director  of  the  Office  of  Hydropower 
Licensing  or  the  Director's  designee  to: 

(a)  Take  appropriate  action  on 
uncontested  applications  and  on 
applications  for  which  the  only  motion 
or  notice  of  intervention  is  filed  by  a 
competing  preliminary  permit  or 
exemption  applicant  that  does  not 
propose  and  substantiate  materially 
different  plans  to  develop,  conserve,  and 
utilize  the  water  resources  of  the  region 
for  the  following: 

(1)  Licenses  (including  original,  new. 
and  transmission  line  licenses)  under 
Part  I  of  the  Federal  Power  Act; 

(2)  Exemptions  from  all  or  part  of  the 
licensing  requirements  of  Part  I  of  the 
Federal  Power  Act;  and 

(3)  Preliminary  permits  for  proposed 
projects. 

(b)  Take  appropriate  action  on 
uncontested  applications  for 

(1)  Amendments  (including  changes  in 
the  use  or  disposal  of  water  power 
project  lands  or  waters  or  in  the 
boundaries  of  water  power  projects)  to 
licenses  (including  original,  new,  and 
transmission  line  licenses)  under  Part  I 
of  the  Federal  Power  Act  exemptions 
from  all  or  part  of  the  requirements  of 
Part  I  of  the  Federal  Power  Act,  and 
preliminary  permits;  and 

(2)  Surrenders  of  licenses  (including 
original  and  new),  exemptions,  and 
preliminary  permits. 

(c)  Take  appropriate  action  on  the 
following: 

(1)  Determinations  or  vacations  with 
respect  to  lands  of  the  United  States 
reserved  horn  entry,  location,  or  other 
disposal  under  section  24  of  the  Federal 
Power  Act 
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(2)  Tranafer  of  a  liceiise  under  section 
a  of  the  Federal  Power  Act; 

(3)  Applications  for  the  surrender  of 
transmission  Hne  licenses  pursuant  to 
Part  6  of  this  chapter  | 

(4)  Motions  filed  hy  licensees, 
permittees,  exemptees,  applicants,  and 
others  requesting  an  extension  of  time  to 
file  required  submittals,  reports,  data, 
and  information  and  to  do  other  acts 
required  to  be  done  at  or  within  a     , 
specific  time  period  by  any  rule,        I 
regulation,  license,  exemptioa  pennK, 
notice,  letter,  or  order  of  the 
Commission  in  accordance  with 

S  385.2008  of  this  chapter 

(5]  Declarations  of  intent  and  petitions 
for  declaratory  orders  concerning  the 
Commission's  jurisdiction  over  a 
hydropower  project  under  the  Federal 
Power  Act; 

(6)  New  or  revised  exhibits,  studies, 
plans,  reports,  maps,  drawings,  or 
specifications,  or  other  such  filings  made 
voluntarily  or  in  response  to  a  term  or 
condition  in  a  preliminary  permit,     , 
license,  or  exemption  issued  for  a     I 
hydropower  project,  or  in  response  to 
the  requirements  of  an  order  of  the 
Commission  or  presiding  officer's  initial 
decision  concerning  a  hydropower    . 
project;  | 

(7)  Requests  by  applicants  to 
withdraw,  pursuant  to  9  385.216  of  this 
chapter,  any  pleading  under  Part  I  of 
the  Federal  F^wer  Act  ajid  any 
pleadings  related  to  exemptions  from  all 
or  part  of  Part  I  of  the  Federal  Power 
Act; 

(8)  Requests  by  licensees  for 
exemption  from: 

(i)  the  requirement  of  filmg  FERC 
Form  No.  80,  Licensed  Projects 
Recreation,  under  §  &11  of  this  chapter 
and 

(ii)  The  fees  prescribed  in  §  381.302(a} 
of  this  chapter  in  accordance  with 
§  381.302(c}  of  this  chaper  and  the  fees 
in  9  381.305  of  this  chapter,  in 
accordance  with  9  381.106  of  this 
chapter 

(9)  Requests  for  waivers  incidental  to 
the  exercise  of  delegated  authority 
provided  the  request  confwms  to  the 
requirements  of  9  385.2001  of  this 
chapter 

(10)  Proposals  for  the  development  of 
water  resources  projects  submitted  by 
other  agencies  of  the  Federal 
government  for  Commission  review  or 
comment  The  Director  shall  direct   i 
comments,  when  necessary,  to  the  J 
sponsoring  agency  on  matters  inclucong, 
but  not  limited  to,  the  need  for,  and 
appropriate  size  of,  any  hydroelectric 
power  installation  proposed  by  any 
other  agency  of  the  Federal  government; 


(11)  The  reasonableness  of  disputed 
agency  cost  statements  pursuant  to 
9  4.303(d)  of  this  chapter. 

(d)  bsoe  an  order  pursaant  to  section 
S  of  the  Federal  Power  Act  to  cancel  a 
preliminary  permit  if  the  permittee  fails 
to  comply  with  the  specific  terms  and 
conditions  of  the  permit;  provided: 

(1)  The  Director  gives  notice  to  the 
permittee  of  probable  cancellation  no 
less  than  30  days  prior  to  the  issuance  of 
the  cancellation  order,  and 

(2)  The  permittee  does  not  oppose  the 
issuance  of  the  cancellation  order. 

(e)  Issue  an  order  to  revoke  an 
exemption  of  a  small  conduit 
hydroelectric  fisdlity  fit)m  the  licensing 
provisions  of  Part  I  of  the  Federal  Power 
Act  granted  pursuant  to  9  4.93  of  this 
chapter,  or  an  exemption  of  a  small 
hydroelectric  power  project  fiom  the 
licensing  provisions  of  Part  I  of  the 
Federal  Power  Act  granted  pursuant  to 

§  4.105  of  this  chapter  if  the  exemption 
holder  fails  to  begin  or  complete  actual 
construction  of  the  exempted  facility  or 
project  within  the  time  specified  in  the 
order  granting  the  exemption  or  in 
Commission  regulations  at  9  4.94(c)  or 
9  4.106(c)  of  this  chapter,  provided: 

(1)  The  Director  gives  notice  to  the 
exemption  holder  b^  certified  mail  of 
probable  revocation  no  less  than  30 
days  prior  to  the  issuance  of  the 
revocation  order,  and 

(2)  The  holder  of  the  exemption  does 
not  oppose  the  issuance  of  the 
revocation  order. 

(f)  Issue  an  order  porsaant  to  section 
13  of  the  Federal  Power  Act  to  terminate 
a  Ucense  granted  under  Part  I  of  the 
Federal  Power  Act  if  the  Hcensee  fails  to 
commence  actual  construction  of  the 
project  works  within  the  time  prescribed 
in  the  Ucense.  provided: 

(1)  The  Director  gives  notice  by 
certified  mail  to  the  hcensee  of  probable 
termination  no  less  than  90  days  prior  to 
the  issuance  of  the  termination  order, 
and 

(2)  The  hcensee  does  not  oppose  the 
issnance  of  the  termination  order. 

(g)  Require  Hcensees  and  appKcants 
for  water  power  projects  to  make 
repairs  to  project  works,  take  any 
related  actions  for  the  purpose  of 
maintaining  the  safety  and  adequacy  of 
such  works,  make  or  modify  emergency 
action  plans,  have  inspections  by 
independent  consultants,  and  perform 
other  actions  necessary  to  comply  with 
Part  12  of  this  diapter  or  otherwise 
protect  human  life,  health,  property,  or 
the  environment 

(h)  For  any  uidicensed  or  unexempted 
hydropower  project  take  the  following 
actions: 

(1)  Conduct  investigations  to  ascertain 
the  Commission's  jurisdiction. 


(2)  Make  preliminary  torisdictional 
determinations,  and 

(3)  If  a  project  has  been  preliminarily 
determined  to  require  a  licenae,  issue 
notification  of  the  Commission's 
jurisdiction;  require  the  filing  of  a 
license  application;  and  require  that 
actions  necessary  to  comply  with  Part 
12  of  this  chapter  or  otherwise  protect 
human  life,  health,  property,  or  the 
environment  are  taken. 

(i)  Take  appropriate  action  on 
uncontested  settlements  among  non- 
Federal  parties  involving  headwater 
benefits. 

(j)  Dismiss  applications  for  Ucenses 
and  approve  the  withdrawal  of 
appUcations  for  hydropower  project 
licenses,  in  instances  where  no  petition 
for  or  notice  of  intervention  contending 
that  licensing  is  required  under  Part  I  of 
the  Federal  Power  Act  has  been  filed 
and  the  Director  determines  that 
hcensing  is  not  required  by  such  Part  L 

(k)  Reject  or  dismiss  an  appUcation 
filed  under  Part  I  of  the  Federal  Power 
Act  or  an  application  for  an  exemption 
from  some  or  all  of  the  requirements  of 
Part  I  of  the  Federal  Power  Act  if: 

(1)  An  application  is  patently  deficient 
under  9  4.32(d)(2)(i): 

(2)  A  revised  application 
(i)  Does  not  conform  to  the 

requirements  of  9§  4.32(a).  4.32(b),  or 
4.38.  under  9  4J2(dKl)  or 

(ii)  If  revisions  to  an  apphcation  are 
not  timely  submitted  under  9  4.32(d)(1): 
or 

(3)  The  applicant  fails  to  provide 
timely  additional  information, 
dociunents,  or  copies  of  submitted 
materials  under  9  4.32(f). 

(1)  Redesignate  proceedings.  Ucenses, 
and  other  authorizations  and  filings  to 
reflect  changes  in  the  names  of  persons 
and  municipalities  subject  to  or  invoking 
Commission  jurisdiction  under  the 
Federal  Power  Act,  where  no 
substantive  changes  in  ownership, 
corporate  structure  or  domicile,  or 
jurisdictional  operation  are  involved. 

(m)  Determine  payments  for 
headwater  benefits  from  the  operation 
of  Federal  reservoir  projects. 

(n)  Determine  whether  to  allow  a 
credit  against  annual  charges  for  the  use' 
of  government  dams  or  other  structures 
billed  to  licensees  each  year  for 
contractual  payments  for  the 
construction,  operation,  and 
maintenance  of  a  Federal  dam. 

(o)  Prepare  and  issue  comments  on 
general  water  policy  and  planning  issues 
for  the  use  of  the  Director  of  the  Water 
Resources  Council  or  the  Assistant 
Secretaries  of  the  Department  of  Energy. 

(p)  Prepare  and  trtmsmit  letters 
concerning  power  site  lands  to  the 
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B(u«au  of  Land  Management  and  the 
U.S.  Geological  Survey;  respond  to 
routine  requests  for  information  and  any 
non-docketed  correspondence;  prepare 
and  transmit  letters  requesting 
comments  or  additional  information  on 
applications  for  hydropower  project 
Ucenses.  preliminary  permits, 
exemptions,  amendments  of  licenses, 
permits,  or  exemptions,  and  other 
similar  matters  from  Federal,  state,  and 
local  agencies,  from  appUcants,  and 
from  other  appropriate  persons;  and 
prepare  and  transmit  letters  regarding 
whether  transmission  lines  are  works  of 
a  hydropower  project  and  are  required 
to  be  licensed. 

(q)  Reject  an  application  or  other 
filing  under  Section  405  of  the  PubUc 
UtiUty  Regulatory  PoUcies  Act  of  1978. 
unless  accompanied  by  a  request  for 
waiver  in  conformity  with  9  385.2001  of 
this  chapter,  if  it  fails  patentiy  to  comply 
with  appUcable  statutory  requirements 
or  Commission  rules,  regulations,  and 
orders. 

PART  385— RULES  OF  PRACTICE  AND 
PROCEDURE 

11.  The  authority  citation  of  Part  385 
continues  to  read  as  foUows: 

Authority:  Department  of  Energy 
Organization  Act  42  U.S.C  7101-7352  (1982); 
E.0. 12000,  3  CFR 1978  Comp.,  p.  142; 
Administrative  Procedure  Act  5  U.S.C  551- 
557  (1862):  Independent  Offices 
Appropriations  Act  31  U.S.C.  9701  (1982); 
Federal  Power  Act  16  U.S-C  791-825r  (1962); 
Natural  Gas  Act  IS  U.S.a  717-717w  (1962): 
Natural  Gas  Policy  Act  15  U.S.C  3301-3432 
(1962);  Public  Utility  Regulatory  Policies  Act 
16  U.S.C.  2601-2645  (1962);  Interstate 
Conunerce  Act  49  U.S.C.  1-27  (1976).  unless 
otherwise  noted. 

12.  Section  385.501  is  revised  to  read 
as  follows: 

§385,501    Appicai>IHty  (Rula  501). 

This  subpart  appUes  to  any 
proceeding,  or  part  of  a  proceeding,  that 
the  Commission  or  the  Secretary  under 
delegated  authority  sets  for  a  hearing  to 
be  conducted  in  accordance  with  this 
subpart 

13.  In  9  385.502.  paragraph  (a)(2)  is 
revised  to  read  as  foUows: 

9385,502    Initiation  of  hMrlng(Rul« 502). 

(a)  Notice  or  order  initiating  hearing. 

•  •  • 

(2)  Notice  by  the  Secretary  at  the 
direction  of  the  Commission  or  under 
delegated  authority;  or 

• '      •       •       *       • 

[FR  Doc.  88-0646  Filed  5-4-66;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

[Docket  No.  SSP-01 19] 

Food  LalieHng;  Exemption  of  Required 
Label  Statements  on  Food  Container* 
WW)  Separate  LMs 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  broadening  an 
exemption  fiom  the  food  labeling  ruJe 
that  requires  certain  label  statements  to 
appear  on  the  same  label  panel. 
Presently  the  exemption  applies  to 
containers  of  certain  dairy  foods  and 
frozen  confections  that  have  separate 
Uds  and  that  meet  other  qualifications. 
The  amendment  will  make  the 
exemption  appUcable  to  all  foods 
meeting  the  container  and  labeling 
specifications. 
date:  Effective  May  5, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Terry  C  TroxeU,  Center  for  Food  Safety 
and  AppUed  Nutrition  (HFF-312],  Food 
and  Drug  Administration.  200  C  Street 
SW.,  Washington.  DC  20204. 202-485- 
0229. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  27. 1985 
(50  FR  52937),  FDA  pubUshed  a  proposal 
to  exempt  aU  foods  in  quaUfying 
containers  from  the  food  labeling  rule 
that  requires  placement  of  certain  label 
statements  on  a  single  label  panel  (21 
CFR  101.2(d)(1)).  For  a  food  to  qualify 
for  tiiis  exemption  (21  CFR  101.2(d)(2)), 
its  container  must  meet  aU  of  the 
following  conditions:  (1)  The  container 
has  a  separate  lid  and  body;  (2)  the  lid 
qualifies  for  and  is  used  as  a  principal 
display  panel;  and  (3)  the  container 
bears  nutrition  labeling  in  accordance 
with  21  CFR  101.9.  The  proposal  was 
based  in  part  on  a  petition  from  the 
National  Association  of  Margarine 
Manufacturers  (NAMM).  Prior  to  this 
rulemaking,  this  labeling  exemption  was 
Umited  to  certain  dairy  foods  and  frozen 
confections. 

Without  the  9 101.2(d)(2)  exemption, 
the  label  statements  that  are  generally 
required  by  99 101.2  (b)  and  (d)(1)  to  be 
placed  on  a  single  panel  are  as  follows: 
The  ingredient  statement  (9 101.4);  the 
name  and  place  of  business  of  the 
manufacturer,  packer,  or  distributor 
(9  101.5);  the  number  of  servings 
(9  101.8);  nutiition  labeling  (9  101.9); 
label  warnings  (9  101.17);  cholesterol, 
fat,  and  fatty  acid  labeUng  (9  101.25); 


and  labeling  for  foods  for  special  dietary 
use  (21  CFR  Part  105).  Some  of  these 
label  statements,  such  as  nutrition 
labeUng,  are  required  only  under  certain 
conditions.  These  conditions  are  given 
in  specific  labeling  regulations. 

Ilie  purpose  for  establishing  the 
9  101.2(d)(2)  exemption  was  to  permit 
separation  of  certain  of  the  above 
required  label  information  so  that  the 
same  container  body.  i.e.,  a  generic 
body,  can  be  used  to  package  several 
products.  For  example,  the  name  and 
address  of  the  responsible  firm  is 
permitted  to  appear  on  the  lid,  separate 
from  the  nutrition  labeling  and  the 
ingredient  statement  that  appear  on  the 
body  of  the  container.  Thus,  the 
exemption  makes  it  possible  for  several 
distributors  of  the  same  food  to  use  the 
same  container  body  that  is 
lithographed  with  the  same  nutrition 
and  ingredient  information  (generic 
container  body).  This  reduces  labeUng 
costs  because  one  rather  than  several 
differently  printed  container  bodies  is 
required  and  cost  per  container  is 
minimized  by  printing  larger  quantities 
of  containers  in  a  production  run.  Thus, 
the  limited  exemption  from  the  single 
panel  grouping  requirement  to  permit 
use  of  generic  container  bodies  would 
benefit  manufacturers  and  consumers  by 
lowering  labeling  costs  without 
decreasing  the  label  information 
provided  to  consumers. 

Four  comments  were  received, 
including  comments  from  NAMM,  two 
other  food  industry  trade  associations, 
and  an  attorney.  "Hiese  comments 
generally  supported  the  proposal.  One 
comment  however,  pointed  out  an  error 
in  the  preamble  of  the  proposal 
regarding  what  label  statements  must 
appear  on  the  same  label  panel.  Another 
comment  requested  an  expansion  of  the 
exemption.  A  discussion  of  the  two 
issues  raised  in  the  comments  and  the 
agency's  responses  follows. 

1.  Gtoe  comment  concerned  an  error  in 
the  preamble  to  the  proposal.  The 
comment  pointed  out  that  9  101.2(d)(1) 
does  not  require  all  label  statements  to 
be  placed  on  a  single  panel  of  the  label. 

FDA  agrees  with  the  comment.  The 
requirement  in  9  101.2(d)(1)  to  place 
certain  label  information  on  a  single 
panel  of  the  label  pertains  only  to  the 
label  information  specified  in  9  101.2(b) 
(this  information  is  ouUined  in  the 
introduction  to  this  document)  to  be 
Usted  on  either  the  principal  display 
panel  or  the  information  panel.  The 
requirement  to  place  these  label 
statements  on  a  single  panel  does  not 
apply  to  other  required  label  statements, 
such  as  the  statement  of  identity  and  the 
quantity  of  contents  statement  which 
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are  reqnired  to  be  iriaced  on  the 
principal  display  panel. 

2.  One  comment  requested  that  the 
agency  consider  expanding  the 
exemption  to  include  all  food  containers 
where  the  lid  is  designed  to  serve  as  the 
principal  display  panel. 

The  comment  did  not  submit  any 
information  to  support  expanding  the 
exemption.  As  discussed  above, 
occasionally  manufacturers  fmd  that 
when  nutrition  labeling  is  required, 
there  is  not  always  adequate  room  for 
other  required  information  to  appear  on 
the  imncipal  display  panel.  The  agency 
has,  under  these  circumstances, 
entertained  requests  from  manufacturers 
for  exemptions  from  the  strictures  of  the 
principal  display  panel  regulation.  For 
example,  in  support  of  the  petition  that 
has  led  to  this  &ial  rule,  NAMM  was 
able  to  demonstrate  that  the  lid  of  a 
margarine  top  is  an  appropriate  place 
for  name  and  place  of  business  of  a 
manufacturer,  packer,  or  distributor 
when  considerations  of  availability  of 
label  space  and  visibility  are  at  issue 
and  that  duplicating  such  labeling 
informaticm  on  the  Ud  and  body  is 
costly.  The  agency  is  more  than  willing 
to  entertain  other  specific  requests  for 
exemption  bom  the  regulations. 
However,  to  consider  such  a  request  for 
exemption  in  the  absence  of  a  clear 
rationale  and  specific  information 
supporting  the  request  would  be 
contrary  to  the  agency's  general  labeling 
policy  of  encouraging  manufacturers  to 
make  impwtant  food-related 
information  easily  locatable  on  product 
labeling. 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule  as 
announced  in  the  proposed  role  (50  PR 
52937).  No  new  information  or 
comments  have  been  received  that 
would  affect  the  agency's  previous 
determination  that  there  is  no  significant 
impact  on  the  human  environment  and 
that  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

In  accordance  with  Executive  Order 
12291,  FDA  has  previously  analyzed  the 
potential  economic  effects  of  this  final 
rule.  As  announced  in  the  proposal,  the 
agency  has  determined  that  the  rule  is 
not  a  major  rule  as  determined  by  the 
order.  The  agency  has  not  received  any 
new  information  or  comments  that 
would  alter  its  previous  determination. 

List  of  Subjects  in  21 CFK  Part  Iti 


Food  labeling. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 


of  Food  and  Drugs.  Part  101  is  amended 
as  follows: 

PART  101— FOOD  lABEmiQ 

1.  The  authority  citation  fot  21  CFR 
Part  101  continues  to  read  as  follows: 

Authority:  Sees.  4.  S.  Pub.  L  89-755. 80  Stat 
1297. 1290, 1300  (15  U.S.C.  1453. 1455):  aeca. 
403,  701.  Pub.  L  717,  52  SUt.  1047-1048  as 
amended.  1055-1050  at  amended  (21  U.S.C 
343, 371):  21  CFR  5.10  and  5.11;  f  101.11  is 
issued  only  under  sec*.  201(a).  403(p),  400, 
701(aJ,  Pub.  L  717,  62  Stat.  1055,  72  Stat  1784- 
1788  as  amended,  91  Stat  1453  (21  U.&C. 
321(8),  343(p).  348,  371(a}]  and  Pub.  L  95-203, 
91  Stat.  1451 1454  (21  U.S.C  301  note); 
f  101.1fl0(a)(4)  is  issued  only  mider  sees.  201 
(n)  and  (s).  40S,  400. 701. 52  Slat  1011  as 
amended.  1047-1048  aa  amended.  1066-1066 
aa  amended.  72  Stat  1784-1788  as  amended 
(21  U.&C  321  (n)  and  (a).  343.  348.  371). 

2.  Section  101.2  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)(2)  to  read  as  follows: 

§  lOlut    Infomiatlon  panel efpactai^fefin 

food. 

•       •       •       •       • 

(2)  Any  food,  not  otherwise  exempted 
in  this  section,  if  packaged  in  a 
container  consisting  of  a  separate  lid 
and  body,  and  bearing  nutrition  labeling 
pursuant  to  9  101.9.  and  if  the  lid 
qualifies  for  and  is  designed  to  serve  as 
a  principal  display  panel,  shall  be 
exempt  from  the  placement 
requirements  of  diis  section  in  die 
following  respects: 

Dated:  April  28, 1988. 
lohn  M.  Taylar. 

Associate  Comaiissioner  for  Regulatory 

Affairs. 

(FR  Doc.  88-0973  Filed  5-4-88: 8:45  am] 
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OEPARTMEHT  OF  HOUStNQ  AND 
URBAN  DEVELOPMENT 

Offica  of  ttia  Aaaistant  Sacrataiy  for 
Houaing-Fadoral  Housing 
Conunlssioner 

24  CFR  Parts  232, 241,  and  242 

(Deckst  No.  R-S7-1313;  FR-2227] 

Moftgaga  Insuranca  for  Hospftaia; 
MiscaOanaoua  Ravialona 

AOCNCV:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
actkm:  Fmal  rule. 

summary:  This  final  rule  miplements 
provisions  (rf  the  Housing  and 
Community  Development  Act  of  1987 


("The  1987  Act")  and  the  Housing  and 
Urban-Rival  Recovery  Act  of  1983 
relating  to  dw  Departawnt's  hospital 
nxMlgage  insurance  program. 
Spedfically,  this  mle:  (1)  Provides  for 
the  eligibiUty  of  puMic  hospitals  to 
obtain  federal  mortgage  insorance  for 
rehabilitation  or  new  construction  on 
the  same  basis  as  nonpnrfit  mortgagors; 
and  (2)  provides  for  an  alternative  State 
certification  procedure  to  satisfy  the 
"certificate  of  need"  requirement 
governing  mortgage  insurance  for 
hospitals.  Forthennore,  as  a  result  of  the 
1987  Act,  the  Department  wiD  not 
implement  certain  provisions  in  this 
final  rule  that  were  proposed  in  earlier 
rulemakings,  including:  (1)  The 
additional  security  requirements  for 
certain  publicly  supported  hoqritals;  (2) 
the  sliding  scale  provision  for 
determining  the  maximum  insurable 
mortgage  amount  imder  the  242  program; 
(3)  the  Increased  cash  equity 
requirements  under  die  adf  usted  and 
reduced  mortgage  amounts  provision; 
and  (4)  the  revision  that  would  have 
restricted  the  abiHty  of  nonprofit 
organizations  to  fund  certain  equity 
requirements  through  the  posting  of  a 
letter  of  credit.  This  rule  also  mdces  a 
number  of  technical  revisions  to  the 
hospital  insurance  program,  the 
supplemental  loan  instnance  program, 
and  the  nursing  homes,  intermediate 
care  facilities  and  board  and  care  homes 
insurance  program.  This  rule  will  update 
the  Department's  hospital  insurance 
regulations  to  conform  diem  to  all 
significant  elements  of  the  1987  Act 

EFFECnVC  DATK  June  18, 198& 

FOR  FURTHBI  MrORSMTIOII  COHrTACT: 

James  Hamernick.  Director,  Office  of 
Insured  Multifamily  Housing 
Development,  Room  6134,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington,  DC 
20410-800a  telephone  (202)  75&-650a 
[This  is  not  a  toll-free  niimberj. 
SUPPUM0ITARV  mtormatwh: 

L  Backgroond 

On  October  12. 1984.  die  Department 
pubUshed  two  proposed  rules  to  revise 
the  regulations  governing  the 
Department's  mortgage  insurance 
program  for  hospitals  (49  FR  40044  and 
40047).  The  first  rule  (the  "sliding  scale" 
proposed  rule)  proposed  a  propessively 
declining  maximum  loan-to-replacement 
cost  ratio  as  replacement  costs  increase 
above  $100  miUion.  The  second  rule  (the 
"public  hospital"  proposed  rule) 
provided  for  the  eligibiUty  of  public 
hospitals  for  mortgage  insurance.  It  also 
proposed  certain  additional  secmity 
requirements  for  a  hospital  seeking 
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mortgage  insurance  where  the  hospital 
had  a  history  of  receiving  public 
support 

Following  the  publication  of  these 
proposed  rules,  die  Department 
proposed  additional  revisions  to  the 
hospital  mortgage  insurance  program  on 
January  12, 1987  (52  FR  1201).  Because 
several  of  these  changes  related  to  the 
subject  matter  of  the  sliding  scale  and 
piibUc  hospital  rules,  the  Department 
sought  public  comment  on  these 
additional  changes  before  publisliing  a 
final  rule. 

Then,  on  February  5, 1988,  President 
Reagan  signed  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.  L 100-242)  which  contained 
several  provisions  amending  the 
Department's  hospital  insurance 
program  under  section  242  of  the 
National  Housing  Act  Several  of  these 
provisions  effectively  contravened  the 
Department's  previously  proposed 
regidatory  inidatives,  while  others  (such 
as  the  alternative  state  certification 
procedure)  imposed  an  affirmative 
obligation  upon  HUD  to  develop  new 
regulatory  procedures.  Discussed  below 
are  the  legislative  provisions  contained 
in  the  1987  Act  as  they  pertain  to  the 
"Department's  hospital  mortgage 
insurance  program. 

n.  Impact  of  the  1987  Housing  Act 
Amendments  on  the  Section  242 
Hospital  Mortgage  Insurance  Program 

A.  Alternative  State  Certification 
Requirements 

Before  the  recent  statutory 
amendment,  the  Department  was 
statutorily  barred  from  insuring  a 
hospital  mortgage  under  the  Section  242 
program  unless  the  State  agency 
designated  imder  the  Pubbc  Health 
Service  Act  provided  a  certificate  of 
need  that:  (i)  Confirmed  that  a  need 
existed  for  the  hospital;  and  (ii)  ensured 
that  the  State  (or  the  appropriate 
poUtical  subdivision  within  the  State) 
had  minimum  standards  of  licensure  and 
methods  of  operation  for  hospitals 
which  woidd  be  appUed  to  the  hospital 
for  which  mortgage  insurance  was  being 
sought  '^ 

Section  411  of  die  1987  Housing  Act 
amends  the  National  Housing  Act's 
statutory  requirement  for  a  certificate  of 
need  and  provides  for  an  alternative 
State  certification  procedure  for  those 
States  that  either  do  not  have  a  State 
agency  designated  under  the  Public 
Health  Service  Act  or  where  the  agency 
exists  but  is  not  empowered  to  provide  a 
certificate  of  need.  (Since  the 
Department  does  not  currendy  refinance 
existing  hospitals  under  section  223(f)  of 
the  National  Housing  Act  the  analogotis 


certification  procedure  under  section 
409(a)  is  not  being  implemented  in  this 
final  rule).  Under  the  alternative 
certification  mechanism,  the  Department 
is  empowered  to  insure  a  mortgage 
under  Part  242  if  the  State  in  which  the 
hospital  is  located  conducts,  or 
commissions  and  pays  for  the 
preparation  of,  an  independent  study  of 
market  need  and  feasibility  that: 

(i)  Is  prepared  in  accordance  with  the 
principles  estabUshed  by  the  American 
Institute  of  Certified  Public  Accountants; 

(ii)  Assesses,  on  a  marketwide  basis, 
the  impact  of  the  proposed  hospital  on, 
and  its  relationship  to,  other  health  care 
facilities  and  services,  the  percentage  of 
excess  beds,  demographic  projections, 
alternative  health  care  delivery  systems, 
and  the  reimbursement  structure  of  the 
hospital;  and 

(iii)  Is  forwarded  to  the  Secretary  of 
HHS,  for  approval  by  HHS  and  die 
Secretary  of  HUD. 

In  the  event  the  State  does  not 
prepare  the  market  need  and  feasibility 
study,  a  financial  consultant  selected  by 
the  State  and  approved  by  the  Secretary 
may  be  substituted  in  its  place. 
Furthermore,  the  proposed  mortgagor 
may  reimburse  the  State  for  the  cost  of 
preparing  the  independent  feasibility 
study. 

The  Department  has  chosen  to 
implement  this  alternative  State 
certification  requirement  in  this  final 
rule,  rather  than  in  a  separate  proposed 
rulemaking,  for  a  nimiber  of  reasons. 
Both  sections  409  and  411  contain 
statutory  deadlines  that  require  the 
Secretary  to  issue  regulations 
implementing  the  certification  procedure 
within  90  days  of  the  date  of  enactment 
of  the  1987  Act  This  limited  timeframe 
for  producing  a  final  rule,  combined 
with  the  fact  that  the  Department  has 
exercised  Utde  or  no  regulatory 
discretion  in  implementing  the 
certification  procedure,  weighed 
strongly  in  favor  of  incorporating  the 
provision  into  this  final  hospital  rule. 

Buttressing  this  view  is  the  fact  that 
the  alternative  certification  procedure 
included  in  this  rule  expands,  rather 
than  narrows,  the  class  of  eligible 
participants  imder  the  Department's  242 
hospital  insurance  program  by  providing 
alternative  means  of  satisfying  the 
certificate  of  need  requirement.  The 
Department  nevertheless  invites  public 
comment  on  the-certification  procedure 
established  in  this  final  rule,  and  will 
consider  modifications  as  appropriate. 

B.  Eligibility  of  Public  HospitaJs  Under 
Section  242 

On  October  12, 1984.  the  Department 
pubUshed  a  proposed  rule  (49  FR  40047) 
to  amend  its  regulations  in  Part  242  to 


include  puBUc  hospitals  in  the  insurance 
program,  as  authorized  by  the  Housing 
and  Urban-Rural  Recovery  Act  of  1983, 
Pub.  L  98-181  [amending  Section  242  of 
the  National  Housing  Act].  Because  of 
additional  proposed  modifications  to  the 
Part  242  program,  this  provision  was 
never  implemented  by  final  nde. 

Section  412(d)  of  the  1987  Act  requires 
the  Department  immediately  (i.e.,  as  of 
the  date  of  enactment  of  the  Act — 
February  5, 1988)  to  begin  processing 
applications  for  mortgage  insurance 
from  pubUc  facility  mortgagors.  Such 
applications  are  to  l>e  processed  under 
the  requirements  currently  applicable  to 
private  nonprofit  mortgagors.  The 
Department  is  notifying  its  field  o^ices 
to  accept  applications  for  mortgage 
insurance  from  pubUc  faciUty 
mortgagors  in  accordance  with  the 
statutory  directive. 

In  addition,  this  final  rule  amends  Part 
242,  as  proposed,  to  extend  eligibility  to 
public  hospital  mortgagors  and  to 
provide  that  appUcations  from  public 
hospital  mortgagors  will  be  processed  in 
accordance  with  existing  requirements 
appUcable  to  nonprofit  mortgagors. 

C.  Additional  Security  Requirements 

The  Department's  October  12, 1984 
proposed  rule  sought  to  require  hospitals 
that  are  heavily  dependent  on  local  tax 
or  other  appropriations  to  comply  with 
added  security  requirements  in  order  to 
be  eligible  for  mortgage  insurance  under 
Part  242.  Under  the  proposed  rule,  a 
hospital  would  be  subject  to  added 
security  requirements  if,  during  any  one 
of  the  five  years  preceding  the  filing  of 
its  application,  it  received  10  percent  or 
more  of  its  operating  revenues  from 
local  tax  or  other  appropriations.  The 
Department  had  determined  that  such  a 
scenario  was  a  cause  for  concern,  and 
offered  two  alternatives  for  a  hospital 
mortgagor  to  mitigate  the  increased  risk 
and  to  qualify  for  242  mortgage 
insurance. 

First  local  jurisdictions  providing 
financial  support  to  the  hospital  would 
be  required  to  execute  a  legaUy  binding 
commitment  to  provide  the  hospital  with 
specified  financial  support  over  the 
mortgage  term,  based  upon  projections 
of  need  made  by  the  Department  of 
Health  and  Human  Services  (HHS). 

Alternatively,  if  the  local  jurisdiction 
was  legally  unable  to  make  such  a 
commitment  it  would  be  required  to 
provide  the  mortgagee  with  an  escrow 
or  letier  of  credit  in  an  amoimt 
calculated  by  HHS  based  on  HHS' 
projection  of  the  amount  of  operating 
support  the  hospital  would  require  from 
the  jurisdiction  each  year,  but  in  no 
event  would  the  projected  operating 


16070  Federal  Register  /  Vol.  53,  No.  87  /  Thursday.  May  5.  1988  /  Rules  and  Regalationg 


Federal  Regtoter  /  ^f«i.  6^  W«.'«^  ftwiwiay  »fey  5.  1966  /  Rules  and  Rtguiatitms        '  lOfTl 


support  percentage  be  less  than  5  j 
percent.  If  a  default  occurred  under  the 
mortgage,  the  insurance  benefit  paid  by 
HUD  under  a  claim  would  be  reduced 
by  the  amount  of  the  escrow  or  letter  of 
credit,  except  that  where  the  jurisdiction 
had  paid  its  required  operating  support 
duiring  each  of  the  five  years  preceding 
the  default,  HUD  would  pay  Uie  claim  in 
full. 

In  January  1987.  this  rule  was 
reproposed,  but  with  one  signiricant 
modification.  The  Department  proposed 
making  a  mortgage  ineligible  for 
insurance  if  it  covered  a  hospital  with  a 
projected  annual  operating  support 
percentage  greater  than  10  percent  This 
provision  was  included  in  the  1987 
proposed  rule  because  of  the 
Department's  concern  that  hospitals 
requiring  such  substantial  levels  of 
support  would  present  an  undue  risk  to 
the  Insurance  Fund,  particularly  since 
such  hospitals  would  be  unlikely  to  be 
able  to  obtain  legally  binding 
commitments  from  public  entities. 

However,  the  1987  Act  amends 
section  242(a]  of  the  National  Housing 
Act  to  read: 

The  purpose  of  this  section  is  to  assist  tlie 
provision  of  urgently  needed  hospitals  for  the 
care  and  treatment  of  ftersons  who  are 
acutely  ill  or  who  otherwise  reqiiire  medical 
care  and  related  services  of  the  kind 
customarily  furnished  only  (or  most       I 
effectively)  by  hospitals.  Such  assistance 
shall  be  provided  regardless  of  the  amount  of 
public  financial  or  other  support  a  hospital 
may  receive,  and  the  Secretary  shall  neither 
require  additional  security  or  collateral  to 
guarantee  such  support,  nor  impose  more 
stringent  eligibility  or  other  requirements  on 
publicly  owned  or  supported  hospitals. 
[Emphasis  added.] 

Accordingly,  the  Department  has 
withdrawn  its  earlier  proposed 
additional  security  requirements  and 
will  not  seek  to  impose  any  additional 
collateral  requirements  on  pubicly 
owned  or  supported  hospitals.  The  | 
Department  intends  to  process 
applications  firom  publicly  supported 
hospitals  on  the  same  basis  as 
applications  from  nonprofit  mortgagors 
under  the  section  242  program. 

Nevertheless,  it  should  be  noted  that 
the  Department  fully  intends  to  have  the 
financial  feasibility  of  every  hospital 
evaluated  under  the  242  program — 
whether  publicly  or  privately  owned — 
before  extending  an  insurance 
commitment  This  position  is  supported 
by  the  legislative  history  of  the  1987  Act 
which  states: 

A  third  provision  is  intended  to  assure  that 
an  institution  is  not  disqualified  from  the 
program  merely  because  of  the  amount  of 
public  support  received  by  the  institution. 
Burdensome  and  inappropriate  financial 


restrictions  should  not  prohibit  otherwise 
qualified  institutions  from  receiving  the 
benefits  of  the  Section  242  program  *  *  *  fly 
making  these  changes  the  Committee  does 
not  intend  to  require  the  Department  to 
insure  mortgage  loans  for  public  (or  publicly 
supported]  institutions  which  are 
economically  infeasible  and  which  may  not 
be  paid  on  time.  (Emphasis  added.]  [See  H.R. 
Rep.  No.  100-122. 100th  Cong..  Ist  Seas.  63 
(1987)). 

D.  Maximum  Insurable  Mortgage 
Amounts  (Sliding  Scale  Provision)  and 
Adjusted  and  Reduced  Mortgage 
Amounts 

On  October  12, 1984,  the  Department 
published  a  notice  of  proposed 
rulemaking  to  revise  its  regulations 
governing  the  maximum  mortgage 
principal  amount  that  it  would  insure  for 
a  new  or  rehabilitated  hospital  (see  49 
FR  40044).  HDD's  proposal  was  designed 
to  reduce  the  future  risk  of  large  scale 
insurance  claims  under  the  Part  242 
program. 

Under  the  Department's  existing  rule 
at  24  CFR  242.27,  one  of  the  maximum 
insurable  mortgage  criteria  is  that  HUD 
can  insure  a  hospital  mortgage  in  an 
amount  not  in  excess  of  90  percent  of 
HUD's  estimate  of  the  replacement  cost 
of  the  hospital  (including  major 
moveable  equipment].  Under  the 
proposed  rule,  the  90  percent  limitation 
would  apply  only  to  a  hospital  project 
having  a  replacement  value  of  no  more 
than  $100  million  (subsequently,  the 
Department  amended  the  sliding  scale 
to  apply  declining  percentages  of 
insurable  replacement  costs  on  an 
incremental  basis,  beginning  with 
replacement  costs  exceeding  $75 
million.) 

Then,  on  January  12, 1987,  the 
Department  proposed  amending 
S  242.29,  Adjusted  and  reduced  mortgate 
amounts,  by  requiring  all  mortgagors 
under  the  242  program  to  have  a  cash 
investment  in  the  hospital  equal  to  at 
least  10  percent  of  the  estimated  cost  of 
construction  or  rehabilitation  (or  five 
percent  with  HHS  approval,  if  the 
mortgage  insurance  premium  was 
revised  to  three-quarters  of  one  percent 
of  the  original  mortgage  amounts). 

With  the  passage  of  the  1987  Housing 
Act  section  242  of  the  National  Housing 
Act  was  amended  to  read: 

The  mortgage  shall  involve  a  principal 
obligation  in  die  amount  requested  by  the 
mortgagor  if  such  amount  does  not  exceed  90 
percent  of  the  estimated  replacement  cost  of 
the  property  or  project  including —  (Emphasis 
added  to  highlight  1987  Act  amendment) 

The  Department  has  construed  this 
legislative  provision  as  precluding  the 
proposed  amendments  to  SS  242.27  and 
242.29.  A  literal  reading  of  the 
amendment  could  appear  to  eliminate 


even  existing  regulatory  limitations  on 
maximum  mortgage  amounts,  since  the 
statutory  provision  states  that  the 
amoimt  to  be  insured  would  be  "the 
amount  requested  by  the  mortgagor". 
However,  such  a  reading  is  clearly 
inconsistent  with  the  Department's 
fiduciary  responsibilities  as  a  mortgage 
insurer  (and  with  the  role  of  the 
Department  of  Health  and  Human 
Services  in  processing  hospital  mortgage 
insurance  appUcations).  It  is 
fundamental  to  the  Federal 
government's  role  as  an  insurer  that  it 
continue  to  assess  whether  the 
mortgaged  property  is  capable  of 
supporting  the  mortgage  debt  service. 
The  legislative  history  accompanying 
section  412(b)  of  the  1987  Act 
substantiates  this  conclusion. 

Congress  has  indicated  that  the 
amendments  to  Part  242  of  the  National 
Housing  Act  are  intended  to  assure  that 
hospitals,  including  public  hospitals, 
receive  benefits  in  a  "fair  and  eqiutable 
manner."  Specifically,  on  the  issue  of 
maximum  mortgage  amounts.  Congress 
stated  the  following: 

In  that  regard,  one  of  the  provisions  is 
intended  to  assure  that  regulatory  practices 
currently  set  forth  in  24  Code  of  Federal 
Regulations  242.27  and  242.29.  which 
determine  the  maximum  insiu'able  mortgage 
amount  for  Section  242  hospitals,  are 
continued  without  modification.  This 
provision  is  not  intended  to  expand  or  modify 
current  privileges  of  eligible  institutions,  nor 
to  eliminate  the  Department's  statutory 
obligation  to  determine  that  mortgage  loans 
insured  under  this  Section  are  feasible  and 
will  be  repaid  on  time.  Further,  it  is  not 
intended  that  an  institiition  is  entitled  to  a  90 
percent  loan  without  demonstrating  its  ability 
to  repay  such  debt  nor  is  it  intended  that  an 
institution  is  precluded  from  requesting  a 
smaller  loan.  Because  this  provision  is 
intended  to  solely  confirm  existing  regulatory 
practices,  no  further  Department  regulation 
will  be  necessary  to  implement  this 
amendment  [See  H.R.  Rep.  No.  100-122, 100th 
Cong.,  Ist  Sess.  63  (1887]}. 

In  accordance  with  this  statutory 
directive,  the  Department  will  not 
implement  its  previously  proposed 
sliding  scale  for  determining  maximum 
insurable  mortgage  amounts  under 
S  242.27.  Furthermore,  the  Department 
will  retain  existing  S  242.29,  Adjusted 
and  reduced  mortgage  amounts,  which 
currently  provides  for  a  case-by-case 
evaluation  by  HHS  of  the  financial 
feasibility  of  individual  hospital 
projects.  Such  an  evaluation  enables  the 
Department  to  determine  whether  a 
hospital's  cash  resources  are  sufficient 
to  provide  cash  equity,  while  retaining 
adequate  reserves  to  avert  future 
operating  difficulties. 


E.  Letters  of  Credit 

•  In  its  January  12, 1987  proposed  rule, 
the  Department  proposed  amending 
S  242.57  to  eliminate  the  ability  of  a 
nonprofit  mortgagor  to  use  a  letter  of 
credit  to  meet  its  equity  requirements 
under  the  242  hospital  insurance 
program.  This  proposed  revision  has 
been  effectively  contravened  by  section 
412  of  the  1987  Act  which  specifically 
provides  for  the  continued  use  of  letters 
of  credit  by  nonprc^t  and  the  extension 
of  this  privilege  to  public  mortgagors  as 
well: 

To  the  extent  that  a  private  nonprofit  or 
public  facility  mortgagor  is  required  by  the 
Secretary  to  provide  cash  equity  in  excess  of 
the  amount  of  the  mortgage  to  complete  the 
project  the  mortgagor  shall  be  entitied,  at  the 
option  of  the  mortgagee,  to  fund  the  excess 
with  a  letter  of  credit.  In  such  event 
mortgage  preceeds  may  be  advanced  to  the 
mortgagor  prior  to  any  demand  being  made 
on  the  letter  of  credit 

The  legislative  history  of  this 
amendment  reflects  the  fact  that 
Congress  intended  the  Department  to 
continue  implementing  its  existing  letter 
of  credit  provisions,  rather  than  to 
undertake  any  new  regulatory  initiative. 
H.R.  Rep.  No.  100-122.  lOOth  Cong.,  Ist 
Sess.  63  (1987)  states  that 

Another  provision  in  the  Committee  bill  is 
intended  to  codify  the  Department's  existing 
regulatory  practices  regariding  the  right  of 
qualified  institutions  to  represent  any 
required  cash  equity  at  loan  closing  by  the 
presentation  of  a  letter  of  credit  to  be  drawn 
upon  subsequent  to  the  disbursement  of 
inortgage  proceeds  and  prior  to  final 
fendorsament  This  amendment  recognizes 
that  nonprofit  and  public  institutions  in  many 
cases  raise  cash  equify  through  charitable 
contributions  which  are  frequently  collected 
during  the  oonstniction  period  for  application 
to  project  costs  in  Heu  of  draws  upon  the 
letter  of  credit  As  Department  regulations 
now  exist  to  accomplish  this  result,  no 
further  regulations  will  be  required  to 
implement  this  amendment  (Emphasis 
added.) 

Accordingly,  the  Department  has 
withdrawn  its  proposed  revision  to 
§  242.57  and  will  continue  its  existing 
practice  of  permitting  nonprofit 
mortgagors  to  fund  their  excess  equity 
requirements  by  a  letter  of  credit.  In 
addition,  S  242.57  is  revised  to  extend 
this  privilege  to  public  fiicility 
mortgagors.  In  both  instances,  the 
mortgage  proceeds  may  be  advanced 
jiefore  any  demand  is  made  on  the  letter 
of  credit 

m.  Revisioiis  to  die  Part  242  Hospital 
Moitgage  Insnranoe  Program 

The  following  two  sections  of  this 
preamble  describe  the  Department's 
revisions  in  this  final  rule  to  the  hospital 
mortgage  insurance  regulations  based 


upon  legislative  provisions  contained  in 
the  1987  Act  and  public  comments 
received  on  the  three  earlier  proposed 
rules: 

1.  Section  242.1,  Definitions,  has  been 
revised  as  proposed  by  removing  the 
paragraph  designations  (a)  through  (g), 
defining  the  term  "hospital"  to  include 
public  facilities  owned  by  a  State  or  unit 
of  local  government  and  adding  a  new 
defined  term.  "Secretary  of  HHS",  in 
appropriate  alphabetical  order. 

2.  Section  242.2,  Encouragement  of 
certain  programs,  has  been  added  to 
establish  the  policy  governing  Part  242 — 
that  the  activities  and  functions  under 
this  part  are  to  be  carried  out  in  a 
manner  that  will  encourage  the 
provision  of  comprehensive  health  care 
and.  in  the  case  of  public  hospitals,  to 
encourage  programs  that  are  undertaken 
to  provide  essential  health  care  services 
to  all  residents  of  a  community 
regardless  of  their  ability  to  pay. 

3.  Section  242.3  has  been  revised  as 
proposed  to  provide  greater  details  in 
paragraph  (a)  on  the  factors  that  the 
Department  of  Health  and  Human 
Services  (HHS)  considers  in  determining 
the  feasibility  of  a  hospital  proposal. 
This  revision  does  not  effect  any 
substantive  change  in  HHS'  current 
procedures  for  reviewing  hospital 
proposals  submitted  under  HUD's 
hospital  mortgage  insurance  program. 
Section  242.3(a),  as  revised  by  this  rule, 
includes  the  provision  in  the  current 
regulations  that  applications  for 
mortgage  insurance  under  Part  242  will 
only  be  considered  in  connection  with 
hospital  proposals  that  are  substantially 
in  accord  with  the  provisions  of  Title  VI 
of  the  Public  Health  Service  Act  and  its 
implementing  standards.  However,  in 
the  absence  of  such  standards,  the 
hospital  proposal  must  conform  to  other 
comparable  standards  determined  to  be 
appropriate  by  the  Secretary  of  HHS. 
Finally,  while  the  Department  has 
adopted  the  proposed  revision  making 
the  mortgage  insurance  application  fee 
payable  at  the  time  the  application  is 
submitted  to  HHS,  the  paragraph 
designation  for  this  provision  is  changed 
[from  (c)  to  (b)]  for  the  sake  of 
chronological  clarity. 

4.  Section  242.5.  Certification  by  State 
agency,  has  been  revised  to  reflect  the 
alternative  State  certification  procedure 
mandated  by  section  411  of  the  1987 
Housing  Act  (see  discussion  in  Part  II 
above).  This  new  provision  enables  the 
Department  to  insure  a  mortgage  even 
where  the  statutorily  required  certificate 
of  need  is  unavailable,  either  because 
the  hospital  is  located  in  a  State  that 
does  not  have  an  agency  designated 
imder  the  Public  Health  Service  Act  or 
where  the  agency  exists  but  is  not 


empowered  to  provide  the  certificate  of 
need.  (It  should  be  noted  that  since  the 
Department  does  not  currently  refinance 
existing  hospitals  under  the  statutory 
authority  of  section  223(f)  of  the 
National  Housing  Act  the  alternative 
certification  mechanism  provided  in 
section  409(a)  of  the  1987  Housing  Act  is 
not  being  implemented  in  this  final  rule. 
Of  course,  if  at  some  later  date  the 
Department  chooses  to  exercise  its 
authority  under  this  statutory  provision, 
necessary  regulatory  amendments  will 
be  undertaken.) 

5.  Section  242.12,  Transfer  fee,  has 
been  added  to  provide  for  the  payment 
of  a  fee  calculated  at  50  cents  per 
thousand  dollars  of  the  original  face 
amount  of  the  mortgage.  This  revision 
corrects  an  inadvertent  omission  of  an 
express  reference  to  transfer  fees  in  Part 
242.  The  provision  parallels  regulations 
for  other  mortgage  insurance  programs 
which  require  payment  of  a  transfer  fee 
when  there  is  a  request  for  HUD 
approval  of  a  change  in  ownership  of 
the  project  or  of  a  substitution  of 
mortgagor.  (See  }{  207.1(h)  and  232.13a.) 
Payment  of  the  transfer  fee  under 

S  242.12  is  due  upon  application  to  HHS 
for  review.  This  section  also  specifies 
that  no  transfer  fee  is  required  if  all 
parties  to  the  transfer  transaction  are 
nonprofit  or  public  hospital 
organizations. 

6.  Section  242.23,  Eligible  mortgagors, 
has  been  revised  to  indicate  that  a 
mortgagor  can  also  be  a  public  hospital 
mortgagor. 

7.  Section  242.27,  Maximum  mortgage 
amounts,  has  been  retained  as  provided 
under  existing  Part  242  because  of  a 
1987  Act  amendment  as  discussed  in 
Part  II  above.  The  Department  had 
previously  proposed  to  modify  the 
equity  requirements  for  hospital 
mortgages  by  adopting  a  sliding  scale 
for  determining  the  maximum  insurable 
mortgage  amount  for  projects  with 
replacement  costs  exceeding  $1(X) 
million.  [This  figure  was  later  changed 
to  $75  million].  Instead,  the  Department 
will  continue  to  implement  existing 

S  242.27  which  permits  the  insurance  of 
hospital  mortgages  in  an  amount  not  in 
excess  of  90  percent  of  HUD's  estimate 
of  the  replacement  cost  of  the  hospital. 

8.  Section  242.29,  Adjusted  and 
reduced  mortgage  amounts,  has  been 
retained  as  provided  in  existing  Part  242 
because  of  the  statutory  directive  of 
section  412  of  the  1987  Housing  Act  as 
discussed  in  Part  II  above.  In  the 
January  12, 1987  rule,  the  Department 
proposed  requiring  all  mortgagors  under 
the  hospital  mortgage  insurance 
program  to  have  a  cash  investment  in 
the  hospital  equal  to  at  least  10  percent 
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of  the  estimated  cost  of  construction  or 
rehabilitation  (5  percent  with  HHS 
approval  if  the  mortgage  insurance 
premium  is  based  on  three-quarters  of  1 
percent  of  the  original  mortgage  amount 
rather  than  on  one-half  of  1  percent). 
Instead,  the  Department  has  modiHed 
existing  9  242.29  to  expressly  state  that 
the  Sea«tary  of  HHS  has  discretion  to 
evaluate  cash  equity  requirements  on  a 
case-by-case  basis  depending  upon  the 
financial  circimistances  of  each  facility. 
(As  a  result  of  the  Department's  decision 
to  retain,  essentially,  the  requirements 
of  existing  $242.29,  the  conforming 
revisions  to  §§  242.251  and  242.255 
relating  to  the  payment  of  mortgage 
insurance  premiums,  as  proposed  in  the 
January  1987  rule,  have  not  been       | 
adopted). 

9.  Section  242.47,  Insurance  of  bonds 
secured  by  trust  indentures,  has  been 
revised  to  correct  an  apparent  printing 
error  by  replacing  the  current  paragraph 

(b)  with  the  correct  text.  The  revised 
paragraph  (b)  is  the  same  as  comparable 
paragraphs  in  the  related  sections  for 
other  mortgage  insurance  programs  (See, 
e.g.  S  207.15(b)). 

10.  Section  242.51,  Prepayment 
privilege  and  prepayment  charges, 
currently  includes  prepayment 
provisions  for  "profit  mortgagors"  in 
paragraph  (a),  and  for  "nonprofit 
mortgagors"  in  paragraph  (b).  In  this 
final  rule,  the  provisions  of  S  242.51(a) 
apply  to  all  hospital  mortgagors.  In 
addition,  paragraphs  (b)(3]  and  (b)(4] 
provide  that  no  prepayment  charges 
may  be  imposed  where  the  prepayment 
is  made  bom  the  proceeds  of  a  Federal 
grant,  or  from  the  proceeds  of  a  loan 
guaranteed  by  the  Secretary  of  HHS. 
The  Department  had  proposed  in  its 
earlier  rules  to  include  a  new  paragraph 

(c)  entitied  "prepayment  of  bond- 
financed  mortgages"  which  would  have 
provided  that  a  prepayment  prohibition 
and  prepayment  penalty  charge  could  be 
included  in  a  mortgage  that  was  given  to 
secure  a  loan  made  by  a  mortgagee  that 
had  obtained  the  funds  for  the  loan  by 
the  issuance  and  sale  of  bonds  or  bond 
anticipation  notes.  However,  this 
provision  was  subsequently  added  to 

§  242.51  in  a  separate  rulemaking 
published  on  January  16, 1986  [see  51 FR 
2358)  so  that  an  amendment  in  this  final 
rule  is  unnecessary. 

11.  Section  242.55,  Funds  and 
finances— deposits  and  letters  of  credit, 
was  originally  proposed  to  be  revised  to 
require  a  jurisdiction  subject  to  the 
additional  security  requirements  of 

9  242.92  to  make  a  deposit  of  cash  or 
securities  with  the  mortgagee  or  a 
depository  acceptable  to  the  mortgagee. 
However,  since  the  Department  is  not 
implementing  the  additional  security 


requirements  contained  in  its  earlier 
proposed  rules,  this  corresponding 
revision  to  9  242.55  is  unnecessary  and 
has  been  withdrawn. 

12.  Section  242.57,  Funds  and 
finances — insured  advances,  has  been 
adopted  as  proposed  in  the  October  12, 
1984  rule.  This  provision  retains  the 
current  practice  of  allowing  mortgage 
proceeds  to  be  advanced  to  private 
nonprofit  mortgagors  before  any 
demand  is  made  on  the  letter  of  credit. 
Moreover,  this  final  rule  extends  the 
privilege  to  public  hospital  mortgagors. 

13.  Section  242.67,  Labor  standanls, 
requires  that  any  contract  executed  for 
the  performance  of  construction  or 
rehabilitation  of  a  hospital  must  contain 
certain  express  provisions  (designed  to 
ensure  that  wages  paid  for  services 
rendered  by  laborers  or  mechanics  are 
appropriate,  and  conform  with  Federal 
wage-related  regulations).  Paragraph  (b), 
however,  allows  an  exception  to  the 
labor  standards  provisions — applicable 
only  to  nonprofit  mortgagors — where 
labor  is  voluntarily  provided  without 
compensation,  and  HUD  determines  that 
the  mortgagor  has  received  full  credit  for 
any  amounts  saved  through  such 
donated  services.  The  waiver  provision 
in  paragraph  (b)  has  been  revised  in  this 
final  rule  so  that  it  also  applies  to  public 
hospital  mortgagors. 

14.  Section  242.69(c)  has  been  revised 
by  removing  the  phrase  "Health  and 
Human  ^rvices  or  his  designee"  and 
adding,  in  its  place,  the  term  "HHS". 

15.  Section  242.92,  Eligibility  of 
mortgages  covering  publicly  supported 
hospitals,  was  originally  proposed  to 
require  additional  security  before  the 
Department  would  insure  a  mortgage  on 
a  hospital  that  received  greater  than  10 
percent  of  its  revenues  from  tax  (or 
other  public)  appropriations  for  any  one 
year  in  the  five-year  period  immediately 
preceding  the  year  in  which  the  hospital 
submitted  its  proposal  to  the 
Department  of  Health  and  Human 
Services.  In  its  January  12, 1987  rule,  the 
Department  revised  its  additional 
security  requirements  to  make  a 
mortgage  ineligible  for  insurance  if  it 
covered  a  hospital  with  a  projected 
annual  operating  support  percentage 
greater  than  10  percent. 

As  discussed  in  Part  II  above,  section 
412  of  the  1987  Act  requires  the 
Department  to  process  applications  for 
mortgage  insurance  without  regard  to 
the  level  of  outside  financial  support  a 
hospital  may  receive,  and  without 
imposing  more  stringent  requirements 
upon  publicly  owned  or  supported 
hospitals.  Consequendy,  the  Department 
has  withdrawn  its  proposed  additional 
security  requirements  under  9  242.92, 
which  included  the  letter  of  credit  or 


escrow  provisions  for  certain  publicly 
supported  hospitals,  as  well  as  the 
eligibility  threshold  for  those  hospitals 
with  a  projected  operating  support 
percentage  greater  than  10  percent 

16.  Section  242.260,  Insurance  benefits, 
was  proposed  to  be  revised  to 
correspond  with  the  additional  security 
requirements  of  9  242.92.  The  revision 
would  have  allowed  the  Commissioner 
to  reduce  the  amount  of  an  insurance 
claim  otherwise  payable  in  those 
instances  where  a  jurisdiction  failed  to 
supply  the  appropriate  POS  in  any  of  the 
five  years  immediately  preceding 
default  Since  the  Department  is  not 
implementing  the  proposed  additional 
security  requirements  of  9  242.92  in  this 
final  rule,  the  corresponding  revision  to 
the  payment  of  insurance  benefits  is 
obsolete  and  has  been  withdrawn. 

Revisions  to  Other  HUD  Mortgage 
Insurance  Programs 

1.  Section  232.42,  Eligibility  of 
refinanced  mortgages,  has  been  revised 
to  permit  the  insurance,  under  section 
223(a)(7)  of  the  National  Housing  Act  of 
a  mortgage  given  to  refinance  an  insured 
mortgage  covering  a  board  and  care 
home.  In  a  prior  rulemaking  (SO  FR 
47327,  November  20, 1985),  the 
Department  had  revised  9  232.42  to 
permit  the  insurance  of  a  mortgage  given 
.to  refinance  a  previously  HUD-insured 
intermediate  care  facility.  Since  9  232.42, 
as  revised  by  50  FR  47327,  applies  only 
to  an  existing  mortgage  covering  a 
facility  "having  20  or  more  beds",  it  does 
not  apply  to  an  existing  mortgage 
covering  a  board  and  care  home.  This 
omission  was  inadvertent.  The 
Department,  therefore,  has  revised  this 
section  so  that  it  applies  to  any  existing 
mortgage  that  is  insured  under  Subpart 
A  of  Part  232  and  that  is  otherwise 
eligible  for  insurance. 

2.  Section  241.70,  which  governs 
maximiun  loan  amounts  related  to 
supplementary  financing  for  HUD- 
insured  project  mortgages,  was 
proposed  to  be  revised  to  specify  that 
the  aggregate  indebtedness  insiured  for  a 
project  or  facility  could  not  exceed  the 
maximum  mortgage  amoimt  allowable 
for  a  project  or  facility  under  the 
applicable  mortgage  insurance 
regulations  in  Chapter  II  of  Tide  24.  The 
revision  was  intended  to  clarify  that 
regulatory  limits  on  maximum  mortgage 
amounts,  such  as  those  proposed  in  the 
Department's  earlier  rules  on  Part  242, 
would  also  apply  to  mortgage  insurance 
for  supplementary  loans  on  a  hospital. 
However,  since  the  Department  is  not 
implementing  its  proposed  revisions  to 

9  242.27  (maximiun  mortgage  amoimts) 
and  9  242.29  (adjusted  and  reduced 


mortgage  amotmts),  the  ancillary 
revision  to  the  section  241 
supplementary  financing  program  is 
obsolete  and  has  been  withdrawn. 

'3.  Section  241.165.  Eligibilify  of 
refinancing  transactions,  has  been 
added  to  permit  the  insurance,  under 
section  223(a)(7)  of  the  National  Housing 
Act,  of  a  loan  given  to  refinance  an 
insured  supplemental  loan.  This 
provision  provides  authority  for  the 
Department  to  insure  the  refinancing  of 
insured  supplemental  loans  similar  to 
the  authority  for  refinancing  of  insured 
mortgages  for  hospitals  (see  24  CFR 
242.96,  as  added  by  50  FR  47727. 
November  20. 1985)  and  for  the  various 
multifamily  mortgage  insurance 
programs  (see,  e.g.,  24  CFR  221.560). 

rv.  Comments  and  Discussion 

Thirteen  public  comments  were 
received  in  response  to  the  January  1987 
proposed  rule,  many  of  which  addressed 
provisions  contained  in  the  two  October 
1984  proposed  rules  (49  FR  40044  and 
40047).  Commenters  included  hospitals, 
health  care  associations,  local 
governments,  a  health  care  study  group, 
a  capital  marketing  organization,  and 
the  U.S.  Department  of  Health  and 
Human  Services. 

To  the  extent  that  these  comments 
addressed  proposed  provisions  that  are 
mooted  by  the  passage  of  the  1987  Act 
amendments  (as  discussed  in  Part  II  of 
this  preamble,  e.g.,  the  maximum 
mortgage  amount/sliding  scale,  adjusted 
and  reduced  mortgage  amounts, 
additional  security  requirements,  and 
letter  of  credit  provisions),  the 
Department  will  not  discuss  these 
comments  in  this  final  rule. 

The  Department  of  Health  and  Human 
Services  commented  on  9  242.3,  Prior 
approval  of  applications,  that  as  of 
January  1. 1987.  five  states  have  neither 
a  Certificate  of  Need  (CON)  nor  a  1122 
review  program — making  hospitals  in 
those  states  ineligible  to  apply  for 
niortgage  insurance  under  Section  242. 
HHS  suggested  that  for  hospitals  located 
in  such  states.  HUD  consider  using  the 
9  242.3  detailed  analyses  to  determine 
eligibilify  under  Section  242.  However, 
this  suggestion  is  mooted  by  the  1987 
Housing  Act  amendment  (section  411 
pertaining  to  substantial  rehabilitation 
or  new  construction  of  hospitals)  which 
provides  for  an  alternative  State 
certification  procedure  for  hospital 
mortgagors  located  in  States  that  either 
do  not  have  a  State  agency  designated 
under  the  Public  Health  Service  Act  or 
where  the  agency  exists  but  is  not 
authorized  to  provide  the  statutorily 
required  Certificate  of  Need.  This  final 
rule  implements  the  alternative  State 
certification  procedure  at  9  242.5. 


The  Healthcare  Finance  Study  Group 
(HFSG)  requested  that  9  242.3  be 
amended  to  provide  that  an  application 
for  mortgage  insurance  conform  to  the 
provisions  of  Tide  VI  of  the  Public 
Health  Services  Act  and  general 
standards  of  construction  and 
equipment  "or,  in  the  absence  of  such 
standards,  any  other  applicable 
standards  which  the  Secretary  of  HHS 
may  determine  to  be  applicable."  This 
language  would  obviate  the  need  for 
further  amendments  should  Title  VI 
become  unenforceable  or  inappropriate. 
The  Department  after  discussions  with 
HHS  engineering  staff,  has  included  the 
appropriate  language  in  this  final  rule. 

Also  widi  regard  to  9  242.3,  HFSG 
commented  that  in  other  mortgage 
insurance  programs  the  application  fee 
is  not  considered  to  be  earned  by  the 
Department  until  an  application  is 
complete  (referencing  9  2-10  of  HUD 
Handbook  4445.1)  and  asked  that  similar 
language  be  incorporated  in  this  final 
rule.  FffSG  also  asked  that  the  fee  by 
payable  in  installments,  depending  upon 
the  pertinent  stage  in  the  application 
process,  and  that  a  refunding 
mechanism  be  developed  to 
accommodate  withdrawn  or  rejected 
applications.  The  Department  has 
decided  to  adopt  the  provision,  as 
proposed,  with  the  application  fee 
payable  at  the  time  the  hospital 
proposal  is  submitted  to  HHS  for 
processing,  since  hospitals  frequenUy 
submit  applications  to  more  than  one 
source  of  insurance  or  financing  and 
then  withdraw  their  Section  242 
application.  However,  a  provision 
dealing  with  the  refunding  of  fees  for 
those  applications  that  are  withdrawn 
within  14  days  of  HHS  receipt  will  be 
added  to  the  Department's  Handbook  on 
Mortgage  Insurance  for  Hospitals  (HUD 
Handbook  4615.1). 

A  number  of  commenters  stated  that 
the  proposed  revision  to  9  242.51, 
Prepayment  privilege  and  prepayment 
charges,  would  eliminate  the  existing 
distinction  between  nonprofit  and 
proprietary  hospitals  by  requiring  in 
each  instance  that  the  mortgage  contain 
a  provision  permitting  non-bond 
financed  mortgages  to  be  prepaid  upon 
thirty  days  written  notice.  It  was  argued 
that  existing  regulations  permit 
nonprofit  hospitals  to  include  "lockout" 
provisions  for  taxable  financed  projects 
which,  it  was  argued,  enable  hospitals  to 
obtain  the  lowest  possible  interest  rates 
from  the  investor  community.  These 
commenters  pointed  out  that  lockout 
provisions  are  permitted  for  bond- 
financed  mortgages  under  9  242.51(c). 
The  Department  was  urged  to  retain  the 
prepayment  provisions  as  they  apply  to 
nonprofits  or,  alternatively,  to  extend 


the  applicabilify  of  paragraph  (c)  to 
taxable  and  bond-financed  mortgages. 

Initially,  it  should  be  noted  that  under 
fisting  regulatory  practice,  nonprofit 
hospitals  do  not  have  the  benefit  of  a 
"lockout"  provision,  which  is  generally 
understood  to  mean  a  provision 
preventing  the  prepayment  of  a 
mortgage  debt.  Section  242.51(b)(1)  of 
the  existing  regulations,  which  pertains 
to  nonprofit  mortgagors,  provides  that 

.  .  .  The  mortgage  indebtedness  may  he 
prepaid  in  full  and  the  Commissioner's 
controls  tenninated  only  upon  the  condition 
that  the  Commissioner's  prior  written 
consent  is  obtained  and  upon  such  terms  and 
conditions  as  the  Commissioner  may 
pre8cril)e.  .  .  (Emphasis  added). 

Cleariy,  then,  a  nonprofit  mortgagor  is 
entitied  to  prepay  the  mortgage 
indebtedness  under  existing  regulations 
upon  receiving  the  Commissioner's  prior 
consent. 

In  this  final  rule,  the  prepayment 
provisions  applicable  to  profit 
mortgagors  are  extended  to  include 
nonprofits  as  well.  Section  242.51(a),  as 
it  currently  applies  to  profit  mortgagors, 
states: 

Except  as  otherwise  provided  in  paragraph 
(c)  of  this  section,  the  mortgage  shall  contain 
«  provision  permitting  the  mortgagor  to 
prepay  the  mortgage  in  whole  or  in  part  upon 
any  interest  payment  date  after  giving  to  the 
mortgagee  30  days  notice  in  writing  in 
advance  of  its  intention  to  so  prepay. 

For  nonprofits,  this  simply  eliminates 
the  requirement  for  the  Commissioner's 
prior  consent  to  prepayment  of  the 
mortgage  indebtedness,  but  does  not 
ptirport  to  eliminate  any  existing  lockout 
provisions.  Moreover,  lockout  provisions 
are  currently  permitted  at  9  242.51(c)  for 
bond-financed  mortgages,  in  accordance 
with  the  criteria  established  in 
Mortgagee  Letter  87-9,  published 
February  20. 1987. 

Findings  and  Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
in  the  O^ice  of  the  General  Counsel, 
Rules  Docket  Clerk,  Room  10276, 451 
Seventii  Street  SW..  Washington.  DC 
20410. 

This  rule  does  not  constitute  a  major 
rule  as  that  term  is  defined  in  Section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulations  issued  on  February  17, 1981. 
Analysis  of  the  rule  indicates  that  it 
does  not  (1)  have  an  aimual  effect  on  the 
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economy  of  $100  milBon  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  goy^mment 
agencies,  or  geographic  regions:  or  (3)* 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the  j 
ability  of  United  States-based         ' 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  801),  the 
Undersigned  certifies  that  this  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  because  the  revisions  (1)  to  Part 
242  apply  to  HUD-insured  hospitals  and 
applicants  for  HUD  insurance  for 
hospitals,  most  of  wfaidi  are  not  small 
entities  and  (2)  to  Parts  232  and  241, 
which  simply  permit  the  insurance  of 
mortgages  to  refinance  existing  insured 
mortgages  covering  board  and  care 
homes  and  of  loans  to  refinance  existing 
insured  supplementary  loans, 
respectively,  whidi  constitute  a  small 
fraction  of  the  entities  with  which  the 
Department  has  dealings. 

This  rule  was  listed  as  item  no.  947  in 
the  Department's  Semi-Annual  Agenda 
that  was  published  on  April  25, 1988  (53  • 
FR 13854. 13877). 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  for  this 
rule  are  program  numbers  14.128 
(Mortgage  Insurance-Hospitals),  14.129 
(Mortgage  Insurance-Nursing  Homes. 
Intermediate  Care  Facilities  and  Board 
and  Care  Homes),  and  14.141  i « 

(Supplemental  Loan  I 

Insurance-Multifamily  Rental  Housing). 

Information  collection  requirements 
contained  in  this  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  section 
3S04(h)  of  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  3504(h)).  The  OMB 
control  numbers,  when  assigned,  will  be 
announced  by  separate  publication  in 
the  Fedwal  Regi^ar. 

List  of  Subjects 

24  Cfn  Part  232 

Fire  prevention.  Health  facilities,  Loan 
programs.  Health,  Housing  and 
conmiunity  development,  Mortgage 
insurance,  Nursing  homes.  Intermediate 
care  facilities.  Board  and  care  homes. 

24  CFR  Part  241 

Energy  conservation.  Mortgage 
insurance.  Solar  energy  project 

24  CFR  Part  242 

Hospitals,  Mortgage  insurance. 


Accordingly,  the  Department  amends 
24  CFR  Parts  232. 241.  and  242  as 
follows: 

PART  232— MORTGAGE  INStJRANCE 
FOR  NURSING  HOMES, 
INTERMEDIATE  CARE  FACILITIES, 
AND  BOARD  AND  CARE^KMIES 

1.  The  authority  citation  for  Part  232 
continues  to  read  as  follows: 

Authority:  Sees.  211  and  232,  National 
Housing  Act  (12  U.S.C.  1715b.  ITlSw);  sec. 
7(d),  Departmenl  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  353S(d]). 

2.  Section  232.42  is  revised  to  read  as 
follows: 

S  232.42    ElglbWty  Of  leWnanod 


A  mortgage  given  to  refinance  an 
existing  insured  mortgage  may  be 
insured  under  this  subpart  pursuant  to 
section  223(a)(7)  of  the  National  Housing 
Act  if  it  meets  the  requirements  of 
a  207.32  (a)  through  (c)  of  this  chapter 
as  well  as  the  requirements  of  this 
subpart.  Mortgages  insured  under  this 
sul^art  need  not  meet  the  requirement 
in  S  207.32,  that  the  existing  insured 
mortgage  cover  five  or  more  rental  units. 

PART  241— SUPPLEMENTARY 
RNANCINQ  FOR  INSURED  PROJECT 
MORTGAGES 

3.  The  authority  citation  for  I^rt  241 
continues  to  read  as  follows: 

AudMritr.  Sees.  211  and  241.  National 
Housing  Act  (12  U.S.C.  1715b.  insm-^f;  tec 
7(d),  Department  of  Housing  and  Uiiutn 
Development  Act  (42  U.S.C  3535(d}). 

9241.165    [Redesignated  aa  9  241.1701 

4.  Section  241.185  is  redesignated  as 
i  241.170  and  a  new  9  241.165  is  added 
to  read  as  follows: 

9241.165    ENgibHHy  of  refinancing 


A  loan  given  to  refinance  an  existing 
loan  that  is  insured  under  this  subpart 
may  be  insured  under  this  subpart 
pursuant  to  section  223(a)(7]  of  the 
National  Housing  Act  Insurance  of  the 
refinancing  loan  is  subject  to  the 
following  limitations: 

(a)  Principal  amount  The  principal 
amount  of  the  refinancing  loan  may  not 
exceed  the  lesser  of  the  original 
principal  amount  of  the  existing  insured 
loan,  or  the  unpaid  principal  amount  of 
the  existing  insured  loan,  to  which  may 
be  added  loan  closing  charges 
associated  with  the  refinancing  loan  and 
costs,  as  determined  by  the 
Commissioner,  of  improvements 
required  to  be  made  to  property. 

(b)  Debt  service  payment  on  a 
refinancing  loan  for  a  hospital.  The 


monthly  debt  service  payment  for  the 
refinancing  loan  on  a  hospital  may  not 
exceed  the  debt  service  payment 
charged  for  the  existing  loan. 

(c)  Loan  term.  The  term  of  the  new 
loan  shall  not  exceed  the  unexpired 
term  of  the  existing  loan,  except  that  the 
new  loan  may  have  a  term  of  not  more 
than  12  years  in  excess  of  the  unexpired 
term  of  the  existing  loan  in  any  case  in 
which  the  Commissioner  determines 
that  the  insurance  of  the  loan  for  an 
additional  term  will  inure  to  the  benefit 
of  the  insurance  fund  under  which  the 
loan  is  insiued.  taking  into  consideration 
the  outstanding  insurance  liability  under 
the  existing  insured  loan  and  the 
remaining  economic  life  of  the  property. 

PART  242— MORTGAGE  INSURANCE 
FOR  HOSPITALS 

5.  The  authority  citation  for  Part  242 
continues  to  read  as  follows: 

Anthority:  Sees.  211  and  242,  National 
Housing  Act  (12  U.S.C.  1715b,  1715»-7);  sec. 
7(d),  Department  of  Housing  and  Urtwn 
Development  Act  (42  U.&C  %35(d)). 

6.  In  9  242.1.  paragraph  designations 
(a)  through  (g)  are  removed,  the 
definition  of  "hospital"  is  revised  and  a 
new  defined  term,  "Secretary  of  HHS", 
is  added  in  appropriate  alphabetical 
order,  to  read  as  follows: 

9242.1    DefMtiona. 

#        ft        *        *        • 

"Hospital"  means  a  facility — 

(a)  Which  provides  community 
services  for  inpatient  medical  care  of  the 
sick  or  injured  (including  obstetrical 
care); 

(b)  Where  not  more  than  50  percent  of 
the  total  patient  days  during  any  year 
are  customarily  assignable  to  the 
categories  of  chronic  convalescent  and 
rest  drug  and  alcoholic,  epileptic 
mentally  deficient,  mental,  nervous  and 
mental,  and  tuberculosis;  and 

(c)  Which  is  a  facility  licensed  or 
regulated  by  the  State-(or,  if  there  is  no 
State  law  providing  for  such  licensing  or 
regulation  by  the  State,  by  the 
municipality  or  other  political 
subdivision  in  which  the  facility  is 
located)  and  is: 

(1)  A  public  facility  owned  by  a  State 
or  unit  of  local  government  or  by  an 
instrumentaUty  thereof,  or  owned  by  a 
public  benefit  corporation  established 
by  a  State  or  unit  of  local  government  or 
by  an  instrumentality  thereof; 

(2)  A  proprietary  facility;  or 

(3)  A  facility  of  a  private  nonprofit 
corporation  or  association. 
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"Secretary  of  HHS"  means  the 
Secretary  of  Health  and  Human  Services 
or  his  or  her  designee. 

*        ft        *        *        * 

7.  A  new  S  242.2  is  added  to  read  as 
follows: 

9  242.2    Encouragement  of  certain 
ptograms. 

The  activities  and  functions  provided 
for  in  this  part  shall  be  carried  out  by 
the  Federal  agencies  involved  so  as  to 
encourage  provision  of  comprehensive 
health  care,  including  outpatient  and 
preventive  care  as  well  as 
hospitalization,  to  a  defined  population, 
and  in  the  case  of  public  hospitals,  to 
encourage  programs  that  are  undertaken 
to  provide  essential  health  care  services 
to  all  residents  of  a  conununity 
regardless  of  ability  to  pay. 

8.  Section  242.3  is  revised  to  read  as 
follows: 

9242.3    Applications. 

(a)  Prior  approval.  An  application  for 
insurance  of  a  mortgage  under  this  part 
shall  be  considered  only  in  connection 
with  a  hospital  proposal  that  has  been 
approved  by  the  Secretary  of  HHS  as 
substantially  in  accord  with  those 
provisions  of  Title  VI  of  the  Public 
Health  Service  Act  and  ita  implementing 
standards  that  relate  to  determining 
need  for  the  facility  and  general 
standards  of  construction  and 
equipment  or,  in  the  absence  of  such 
standards,  any  other  comparable 
standard  that  the  Secretary  of  HHS  may 
determine  to  be  applicable.  The 
approval  process  entails  a 
determination  of  the  market  need  and 
feasibility  of  the  proposal  Snd  stresses, 
on  a  marketwide  basis,  the  impact  of  the 
proposed  facility  on,  and  its  relationship 
to,  other  healthcare  facilities  and 
services  (particularly  other  hospitals 
with  mortgages  insured  under  this  part); 
the  number  and  percentage  of  any 
excess  beds;  demographic  projections; 
the  reimbtusement  structure  of  the 
proposed  hospital  (including  patient/ 
payer  mix);  and  the  probable  projected 
impact  on  the  proposed  hospital  of 
general  healthcare  system  trends,  such 
as  the  development  of  health 
maintenance  organizations,  alternative 
health  care  delivery  systems,  and  new 
reimbursement  methods. 

(b)  Application  fee.  An  application  fee 
of  $1.50  per  thousand  dollars  of  the 
amount  of  the  loan  to  be  insured  shall 
be  paid  to  the  Commissioner  at  the  time 
the  hospital  proposal  is  submitted  to  the 
Secretary  of  HHS  for  approval 

(c)  Filing  of  application.  An 
application  for  insurance  of  a  mortgage 
on  a  project  shall  be  submitted  on  an 


approved  FHA  form  by  an  approved 
mortgagee  and  by  the  sponsors  of  such 
project  through  the  local  FHA  office. 

9.  Section  242.5  is  revised  to  read  as 
follows: 

9  2423    Certification  retiulrements. 

(a)  Every  application  for  insurance 
imder  this  part  shall  be  accompanied  by 
a  certificate  of  the  State  agency 
designated  in  accordance  with  section 
e04(a)(l)  of  the  PubUc  Health  Service 
Act  for  the  State  in  which  the  project  is 
or  will  be  located,  which  certificate  shall 
indicate  that 

(1)  There  is  a  need  for  the  hospital. 

(2)  There  are  in  force  in  the  State  or 
other  political  subdivision  of  the  State  in 
which  the  proposed  hospital  will  be 
located  reasonable  minimum  standards 
of  licensure  and  methods  of  operation 
for  hospitals  and  such  standards  and 
methods  of  operation  will  be  applied 
and  enforced  with  respect  to  the 
hospital. 

(b)  If  no  such  State  agency  of  the  type 
described  in  paragraph  (a)  of  this 
section  exists,  or  if  the  State  agency 
exists  but  is  not  empowered  to  provide  a 
certification  that  there  is  a  need  for  the 
hospital,  the  Secretary  shall  not  insure 
any  mortgage  under  this  section  unless: 

(1)  The  State  in  which  the  hospital  is 
located  has  conducted  or  commissioned 
and  paid  for  the  preparation  of  an 
independent  study  of  market  need  and 
feasibility  that 

(i)  Is  prepared  in  accordance  with  the 
principles  established  by  the  American 
Institute  of  Certified  Public  Accountants; 

(ii)  Assesses,  on  a  marketwide  basis, 
the  impact  of  the  proposed  hospital  on, 
and  its  relationship  to,  other  health  care 
facilities  and  services,  the  percentage  of 
excess  beds,  demographic  projections, 
alternative  health  care  delivery  systems, 
and  the  reimbursement  structure  of  the 
hospital; 

(iii)  Is  certified  as  acceptable  as  to 
form  and  substance  by  the  appropriate 
State  official;  and 

(iv)  Is  forwarded  to  the  Secretary  of 
HHS.  for  approval  by  HHS  and  the 
Secretary  of  HUD. 

(2)  If  a  State  does  not  prepare  the 
study  of  market  need  and  feasibility 
described  in  paragraph  (b)(1)  of  this 
section,  a  financial  consultant  selected 
by  the  State  may,  upon  approval  by  the 
Secretary  of  HHS,  be  substituted  to 
undertake  the  study. 

(3)  The  State  must  also  comply  with 
the  other  requirements  that  must  be  met 
by  a  State  agency  designated  in 
accordance  with  section  604(a)(1)  or 
section  1521  of  the  Public  Health  Service 
Act. 

(4)  The  proposed  mortgagor  may 
reimburse  the  State  for  the  cost  of 


preparing  the  independent  feasibility 
study  described  in  paragraph  (b). 

10.  A  new  §  242.12  is  added  to  read  as 
follows: 

9242.12   Transfer  fee. 

Upon  application  for  review  of  a 
transfer  of  physical  assets  or  the 
substitution  of  mortgagors,  a  transfer  fee 
of  50  cents  per  thousand  dollars  of  the 
original  principal  amount  of  the 
mortgage  shall  be  paid  to  the 
Commissioner.  A  transfer  fee  is  not 
required  if  both  parties  to  the  transfer 
transaction  are  nonprofit  or  public 
organizations. 

11.  Section  242.23  is  revised  to  read  as 
follows: 

9242.23    EHgiMe  mortgagors. 

The  mortgagor  shall  be  a  public 
mortgagor  (i.e.,  an  owner  of  a  pubUc 
facility),  a  private  nonprofit  corporation 
or  association,  or  a  profit-motivated 
mortgagor.  The  mortgagor  shall  be 
approved  by  the  Commissioner  and 
shall  possess  the  powers  necessary  and 
incidental  to  operating  a  hospital. 

12.  Section  242.29  is  revised  by  adding 
a  new  paragraph  (d)  as  follows: 


9242.29   Ad)ustedand 
amounts. 


reduced  mortgage 


(d)  The  Secretary  of  HHS  shall  have 
the  discretion  to  evaluate,  on  a  case  by 
case  basis,  the  amount  of  cash  equity  to 
be  required  under  this  section  depending 
upon  the  financial  circumstances  of  each 
hospital  facility. 

13.  In  9  242.47,  paragraph  (b)  is 
revised  to  read  as  follows: 

9  242.47    Insurance  of  bonds  secured  by 
trust  Indenture. 


(b)  The  Trustee  shall  be  the  holder  of 
record  of  the  insured  mortgage 
(represented  by  the  trust  indenture)  and 
shall  be  authorized  to  act  on  behalf  of 
the  holders  of  such  bonds  or  other 
obligations  in  all  matters  concerning  the 

mortgage  insurance  contract  and 

*        *        ft        *        * 

14.  In  9  242.51,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

9  242.51    Prepayment  privilege  and 
prepayment  charges. 

(a)  Prepayment  privilege.  Except  as 
otherwise  provided  in  paragraph  (c)  of 
this  section,  the  mortgage  shall  contain  a 
provision  permitting  the  mortgagor  to 
prepay  the  mortgage  in  whole  or  in  part 
upon  any  interest  payment  date,  after 
giving  the  mortgagee  30  days'  notice  in 
writing  in  advance  of  its  intention  to  so 
prepay. 
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(b)  Paypayment  chains.  The  mortgage 
may  contain  a  provision  for  «ach  cfaaige. 
in  the  event  of  prepayment  of  principal 
as  may  be  agreed  upon  between  the 
mortgagor  and  the  mortgagee,  subject  to 
the  following: 

(1]  The  mortgagor  shall  be  permitted 
to  prepay  up  to  15  percent  of  the  original 
principal  amount  of  the  mortgage  in  any 
one  calendar  year  without  any  such 
charge.  j 

(2)  Any  reduction  in  the  original 
principal  amount  of  the  mortgage  which 
the  Commissioner  may  require  pursuant 
to  S  242.29(c]  shall  not  be  construed  as  a 
prepayment  of  the  mortgage. 

(3)  No  charge  shall  be  made  where  the 
prepayment  is  made  from  the  proceeds 
of  a  Federal  grant. 

(4]  No  charge  shall  be  made  where  the 
prepayment  is  made  from  the  proceeds 
of  a  loan  guaranteed  by  the  Secretary  of 
HHS. 
*        •        •        •        *  j 

15.  In  \  242.57.  paragraph  (bU2)  iL 
revised  to  read  as  follows:  T 


S 242.57    Fundsand 


^Ho)  Letter  of  credit  '  *  * 
(2)  Public  mortgagors  and  private 
nonprofit  mortgagors.  In  the  case  of  a 
public  mortgagor  or  private  nonprofit 
mortgagor,  ^le  mortgagee  may  accept  a 
letter  of  credit  in  lieu  of  the  cash  deposit 
required  by  paragraphs  (a)(1)  and  (2)  of 
this  section.  If  a  letter  of  credit  is 
accepted  in  lieu  of  the  cash  deposit 
required  by  paragraph  (a)(1)  of  this 
section,  the  mortgage  proceeds  may  be 
advanced  prior  to  any  demand  being 
made  on  the  letter  of  credit 

16.  In'S  242.67,  paragraph  (b)  is 
revised  to  read  as  follows: 


9242.87 


(b)  Waiver  of  compliance  with 
contract  requirements-public  mortgagor 
or  private  nonprofit  mortgagor.  In  the 
case  of  a  public  mortgagor  or  a  private 
nonproHt  mortgagor,  the  Commissioner 
may  waive  the  requirement  for 
compUance  with  the  contract  provisions 
prescribed  in  paragraph  (a)  of  this 
section  in  cases  or  classes  of  cases 
where  laborers  or  mechanics,  not 
otherwise  employed  at  any  time  in  the 
construction  or  rehabilitation  of  the 
hospital  volimtarily  donate  their 
services  without  compensation  for  the 
purpose  of  lowering  the  costs  of     j 
construction  and  where  the  I 

Commissioner  determines  that  full  credit 
has  been  received  by  the  mortgagor  for 
any  amount  saved  through  such  donated 
services. 


§242.69    EAiMfldad] 

17.  In  S  2424»(c)  remove  the  words, 
"Heahh  and  Haman  Services  or  his 
designee"  and  add.  in  their  place,  the 

term  "HHS". 

H  242.1, 242.31, 242.46, 241.67,  M2.7S, 
242.61.  S42J8, 242.91, 242^,  and  242J6 

[AMMfidsdj 

18.  In  addition  to  the  amendments  set 
forth  above.  24  CFR  Part  242  is  amended 
by  inserting  immediately  after  the 
words,  "he",  "hun '  or  "his"  the  words 
"or  she",  "or  her",  respectively, 
wherever  the  former  words  appear  in 
the  following  places: 

24  CFR  2^1.  definition  of 
"Commissioner";  24  CFR  24Z31(b);  24 
CFR  242.45: 24  CFR  242.e7(a)(2);  24  CFR 
242.75:  24  CFR  242.81;  24  CFR  242.88;  24 
CFR  242.91  bitrodoctory  text  24  CFR 
242.93(a):  and  24  CFR  242J6{a). 

Date:  April  28, 1988. 
James  E.  Schoenberger, 

General  Deputy  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner. 
[FR  Doc.  88-9864  Filed  &-4-^:  8:45  am] 
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Treasury. 

ACTION:  Final  regulations  and  removal 

of  temporary  regulations. 

summary:  This  document  removes 
temporary  regulations  and  provides 
final  regulaticms  relating  to  deductions 
in  excess  of  $5,000  claimed  for 
charitable  contributions  of  property  and 
to  information  returns  by  charitable 
donees  that  make  certain  dispositions  of 
donated  property.  Changes  to  the 
apphcabie  tax  law  were  made  by 
section  155  of  the  Tax  Reform  Act  of 
1984  (the  "1964  Act").  The  final 
regulations  provide  substantiation 
requirements  with  which  certain  donors 
must  comply  in  order  to  obtain 
deductions  for  charitable  contributions 
of  certain  property.  In  addition,  the  final 
regulations  provide  guidance  regarding 
the  filing  of  information  returns  by 
donees  when  they  make  certain 
dispositions  of  donated  property. 


DATES:  Except  as  othorwise  provided  in 
this  document,  the  regulations  apply  to 
certain  charitable  contributions  of 
property  made  after  December  31, 1984. 

FOR  PURINIR  IMFORMATWW  CONTACT: 

Beverly  A.  Baughman  of  the  Legislation 
and  Regulations  Division.  Office  of 
Chief  Counsel,  International  Revenue 
Service.  1111  Constitution  Avenue,  NWn 
Washington.  DC  20224  (Attention: 
CC:LR.-11  (202-566-3297,  not  a  toll-fi«e 
caU). 
SUPFLEMENTARV  INFORMATION: 

Background 

On  December  31, 1984,  the  Federal 
Ragistar  published  proposed 
amendments  to  the  Income  Tax 
Regulations  (28  CFR  Part  1)  under 
sections  170  and  6050L  of  tixe  Internal 
Revenue  Code  of  1954,  as  well  as 
temporary  regulations  [T.D.  8003J 
containing  the  same  rules.  The 
amendments  were  proposed  to  conform 
the  regulations  to  section  155  of  the  1984 
Act  A  hearing  was  held  on  June  28, 
1985.  After  consideration  of  all 
comments  regarding  the  proposed 
amendments,  those  amendments  are 
adopted  as  revised  by  this  Treasury 
Decision.  These  regulations  supersede 
the  temporary  regulations  issued  under 
§  §  1.170A-13T  and  l.e050Lr-lT. 

Summary  of  Connnenis 

Substantiation  With  a  Receipt 

Several  conmientators  stated  that 
temporary  { 1.170A-13T(b)(l)(iii)  might 
be  interpreted  to  require  a  donee  to 
estimate  the  fair  market  value  of 
contributed  property.  Therefore,  the 
provision  has  been  amended  to  clarify 
that  fair  market  value  is  one  of  the 
circumstance  to  be  taken  into  account 
by  a  donee  in  determining  the  amount  of 
detail  to  provide  in  the  description  of 
the  property  included  on  the  receipt  The 
fair  market  value  of  the  property  does 
not  have  to  be  stated  on  the  receipt 

Substantiation  Requirements  for  the 
Deductibility  of  Certain  Charitable 
Contributions 

The  final  regulations  {Hxmde  that 
pursuant  to  section  170(a)(1)  of  the 
Code,  a  deduction  for  certain  charitable 
contributions  made  after  December  31, 
1984,  by  an  individual,  closely  held 
corporation,  personal  service 
corporation,  partnership,  or  S 
corporation  shall  not  be  allowed  unless 
the  donor  complies  with  certain 
substantiation  requirements.  These 
requirements  apply  to  contributions  of 
property  (other  than  money  and  publicly 
traded  securities  to  which  f  1.170A- 
13(cM7)(xi)(B)  does  not  apply)  if  the 


donor  claims  or  reports  charitable 
contribution  dedoctions  for  such  item  of 
property  and  all  similar  items  of 
property  for  the  same  taxat^e  year 
(wfaetiier  or  not  donated  to  the  same 
donee)  that  exceed,  in  Ihe  aggregate, 
$5,000.  For  such  a  <.oa1i'ibatiun  fte  donor 
must  obtain  a  quaffied  appraisal  and 
attach  an  appraisd  auranrary  »o  "fce 
reUun  mi  wWch  fte  -dedtM^on  is  first 
ciaimod. 

la  ^  case  of  nonpaiblicly  traded 
stock,  if  the  amount  daimed«r  reported 
as  a  dedtiction  is  greater  thea  $5^606  but 
does  not  exceed  $tOj080,  dte  doner  does 
not  have  to  obtann  a  ■yjatffwd  appranal. 
'  However,  hi  sudh  a  case  Hie  denor  tnust 
attach  a  partially  completed  wpprtemU 
summary  form  to  the  tax  orinfommtion 
return  on  which  the  deduction  is  first 
claimed  or  reported,  lite  same 
reqmrements  ajp^y  with  neqieot  to 
publicly  traded  secacWeB  to  tviridi 
paragraph  <c)(7)(jd)W  apflies. 

Several  oaaimentataBs  atatad  that  the 
qualified  appraisal  aequineaHartduniU 
not  appjy  to  HapaUnigr  traded  steak 
subject  to  a  buy-seH  or  sedaiBiSioa 
agreement  Allhaugh  ta  asAmai  ombb  « 
buy-sell  or  redemptian  agceement  caa 
be  highly  indicoliwe  af  the  lair  maiget 
,  vahie  of  the  subject  atock.  dds  ia  iyy  no 
means  always  the  case,  fieoauae  of 
questions  as  to  the  fmancial  atab^ity  <tf 
the  purchasing  pe«ty,  tiin  tiae  sakw  of 
money  (when  &e  agreement  ariy 
applies  at  some  fattaredatel,  and 
.  agreements  diat  suiy  jadimtr  a 
maximum  but  not  a  jntoBam  vahie  of 
the  subject  ^cok.  it  was  decided  mat  to 
include  a  special  rule  with  w^ped  to 
such  agreements.  In  those  instances 
where  the  agreement  a  a  good 
;indication  ef  value,  ihe  -^lalifind 
'appraisal  should  be  reli^ively  amy  to 
obtain. 

Sevecal  commentators  qnfistinaod 
how  the  substantiation  reqidiemeBto 
apply  to<contributiou8  of  partial 
interests,  in  rehouse  to  Jiiaae  inquiries, 
S  1.170A-13(c)(2)(i)(A)  laf  the  £nal 
regulations  has  beeia  amended  to 
provide  that  if  the  contributed  property 
is  a  partial  intere&t  the  qualified 
appraisal  is  to  be  made  of  die  partial 
interest. 

One  commentator  suggested  that  die 
substantiation  requirements  not  be 
applied  to  contributions  of  property  to 
which  section  170(e)(3j  applies  uideas 
the  amount  claimed  as  a  dieduction  wiQi 
respect  to  the  property  duriqg  a  taxalile 
year  exceeds  Oie  donor's  cost  basis  in 
the  property  by  $5,000.  This  suggestion 
is  supported  by  (he  Tact  that  if  ibe 
taxpayer  sold  the  property  instead  of 
donating  it  the  taxpayer  would  be 
entitled  to  a  cost  of  goods  sold 
deduction  with  respect  to  the  propeity 


pursuant  to  i  1.61-3.  Section  ISKA- 
13(c)(l)(ii)  of  the  final  regulations 
requires  an  appraisal  ofprsperty 
described  in  section  17e(e)  (3J  or  ^4)  only 
if  the  amount  of  the  charitable  iWuctJon 
claimed  exceeds  the  dedaotian 
otherwise  available  by  $5,008. 

Substantiation  Requinements  FarC 
Goiporatimis 

The  final  regulations  require  certain  C 
corporations  (as  ddined  in  section 
1361(aJ{2D  to  file  with  the  Internal 
Revenue  Service  a  partiaSy  carapleted 
appraisal  sunmiary  for  contributians  of 
property  that  exceed  the  $5,000 
threshold  made  after  Jane  S,  ISSa  Hiis 
requirement  is  indtadad  ia  the  Bnyj 
regulations,  in  pait,  to  pravide  a  means 
of  informing  'Ae  donee  (Who  must  sign 
the  summary)  of  the  donee's  reporting 
requirement  under  section  0850L  In 
addition,  a  notice  of  proposed 
rulemaking  that  app&es  all  the 
substantiation  requirements  contained 
in  S  1.170A-13(c)  to  «H  taxpayers 
(including  C  corporations,  trusts. 
estates,  and  pooled  iacome  fimds]  is 
being  published  in  the  Proposed  Hales 
portion  of  this  issue  of  the  Federal 
Register. 

Qualified  Appraisal 

Hie  fhial  regulations  provide  that  a 
qualified  appraisal  is  an  appraisal 
document  that  (a)  relates  to  an  appraisal 
that  is  made  not  earlier  than  60  dajrs 
prior  to  the  date  of  contribution  of.  (he 
appraised  property,  or  later  than  ihe 
date  specified  in  5  l.TTOA-lSIcJpQnvJIB). 
(bj  is  prepared,  signed,  and  dated  by  a 
qualified  appraiser,  and  [c]  doee  not 
involve  a  prohibited  type  of  appraisal 
fee.  In  response  tocos&sion  e^reaseA 
by  some  commentators  regarding  the 
timing  of  an  appraisal  performed 
subsequent  to  the  contaibution.  flie  final 
regulations  clarify  that  an  appraisal  can 
be  made  up  untH  the  date  on  whidi  U 
must  be  received  by  (he  donor.  It  must 
be  received  by  the  donor  before  (he  due 
date  .(including  extensions)  of  the  retiua 
on  which  the  deduction  Tor  flie 
contributed  proper^  is  first  cloned  {or 
reported  in  the  case  of  a  donor  that  is  a 
partnership  or  S  ooiporationj  or,  in  the 
case  of  a  deductioa  Cist  claimed  (or 
reported)  on  an  amended  return,  the 
date  on  which  the  return  is  Hied. 

Several  commentators  suggested  that 
the  60Hiay  period  be  extended,  llie 
suggestion  has  not  been  inoorporated 
into  the  final  regulations  ^""^-a^iy^*  ihe 
Internal  Revenue  Service  is  concerned 
that  an  appraisal  prej)ared  more  than  60 
days  before  the  date  of  contribution  may 
not  reflect  the  proper  fair  markfft  value 
of  the  property.  Thus,  if  the  appnais^  is 
performed  more  than  60  days  prior  to 


the  contribution,  it  must  be  ifniatfd 
withm  the  period  specified  is  {  LITOA- 
13(c)(3)(ivMB). 

The  tes^iorary  regulations  set  forth 
the  ij^onnation  that  must  be  iachtded  in 
the  quahTied  appraisal.  Severd 
coBBneatators  pointed  out  Ikat  the 
appraiser  may  be  «  nooresideBt  aliea 
who  is  not  required  to  obtata  a  taxpayer 
ideati£cation  number.  Ilierrfore,  the 
final  regulations  have  beea  levised  to 
provide  that  the  appraiser's  taxpayer 
identification  number  oBst  be  provided 
only  if  the  appraiser  is  othoiwise 
required  to  obtain  snoh  a  maiber. 

Several  commentatom  le^uested  that 
the  appraiser  not  be  heid  acooantaUe 
for  the  accuracy  of  infdiaaiiQB  ^loat 
the  donated  property  provided  by  the 
donor.  Hiis  suggestion  has  not  been 
incorporaled  into  the  fliiai  lofslattoiM 
because  such  intonnation  affects  the 
valae  of  die  property,  and,  diei«fc>re,  -Its 
validity  must  be  verified  by  die 
flfipi'siaer. 

A  separate  qualified  appraisal  is 
reqnnid  for  each  *tem  «f  prop^ty  that  is 
not  included  in  a  groap  of  simifor  items 
of  property.  Only  one  ^aet^d  appraisal 
is  required  for  a  grotfp  of  sBrnfer  items  of 
property  contributed  hi  d»e  same 
taxaUe  jwar,  provided  die  appraisal 
includes  all  the  required  information  for 
each  item.  However,  die  appraiser  may 
select  any  items  whose  aggregate  value 
is  appraised  at  SlOO  or  less  for  which  a 
group  description  rather  than  a  specific 
descripRon  of  each  item  wiH  suffice. 

Appraisal  Summcay 

The  appraisal  sanaiary  rnnat  be  made 
on  the  form  prescribed  by  die  Internal 
Revenue  Service,  signed  and  dated  by 
the  original  donee  and  qualified 
appraiser,  and  attadied  to  the  donor's 
return  on  whidi  a  deduction  with 
respect  to  the  appraised  prqperty  is  first 
claimed  or  reported.  TTie  final 
regulations  set  forth  the  information  that 
must  be  tncluded  on  die  appraisal 
summaiy. 

One  commentator  suggested  dial  (he 
final  regulations  provide  an  excerption  to 
the  donee  signature  requirement  in 
appropriate  situations  when  the  donor  is 
unable  to  obtain  the  donee^s  signature. 
In  response  to  the  comment  S 1 J7QA- 
13(c](4)(iv)(0  provides  that  in  rare  and 
unusual  cases  where  il  is  not  possible  to 
obtain  the  donee's  signature,  the 
taxpayer's  deduction  wiQ  act  be 
disallowed  for  that  reason.  An 
appropriate  explanation  should  be 
attached  to  the  appraisal  summary. 

A  separate  appraisal  suamuuy  Cor 
each  item  of  contributed  property  must 
be  attached  to  the  donor's  return.  Jf, 
however,  similar  items  af  prqperty  are 
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contributed  to  the  same  donee,  a  single 
appraisal  summary  may  be  attached 
with  respect  to  all  similar  items  of 
property  contributed  to  the  same  donee 
provided  that  the  appraisal  summary 
provides  all  the  required  information 
with  respect  to  each  item.  However,  the 
appraiser  may  select  any  items  whose 
aggregate  value  is  appraised  at  $100  or 
less  for  which  a  group  description  will 
suffice.  A  donor  who  contributes  similar 
items  of  property  to  more  than  one 
donee  must  attach  a  separate  appraisal 
summary  for  each  donee. 

The  final  regulations  provide  that 
every  donor  who  presents  an  appraisal 
summary  to  a  donee  for  signature  after 
lune  6, 1988,  must  furnish  a  copy  of  the 
appraisal  siunmary  to  the  donee.  If  the 
donor  is  a  partnership  or  S  corporation, 
the  donor  must  provide  a  copy  of  the 
appraisal  summary  to  every  partner  or 
shareholder  who  receives  an  allocatioa 
of  a  deduction  for  a  charitable 
contribution  of  property  described  in  the 
appraisal  summary.  The  partner  or 
shareholder  must  attach  the  appraisal 
summary  to  the  partner's  or 
shareholder's  return.  If  a  donor  (or 
partner  or  shareholder  of  a  donor)  fails 
to  attach  the  appraisal  summary  to  the 
return,  a  charitable  deduction  will  not 
be  disallowed  if  the  donor  (or  partner  or 
shareholder)  submits  an  appraisal 
summary  within  90  days  of  being 
requested  to  do  so  by  the  Internal 
Revenue  Service,  provided  that  the 
failure  to  attach  the  appraisal  siunmary 
was  a  good  faith  omission  and  the 
requirements  of  S  1.170A-13(c)  (3)  and 
(4)  are  met  (including  the  timely 
completion  of  the  appraisal). 

Qualified  Appraiser 

The  definition  of  the  term  "qualified 
appraiser"  is  important  because  a  donor 
who  fails  to  use  such  an  appraiser  will 
not  be  entitled  to  a  deduction  with 
respect  to  a  charitable  contribution  of 
property  valued  in  excess  of  $5,000. 
Section  155  of  the  1984  Act  left  the 
definition  of  the  term  qualified  appraiser 
largely  to  these  regulations. 

Various  appraisers  and  appraisal 
groups  have  commented  that  the 
definition  of  the  term  qualified  appraiser 
should  ensiu^  that  only  individuals  with 
specific  professional  standards  be 
permitted  to  prepare  quaUfied 
appraisals.  Several  commentators,  for 
example,  recommended  that  a  qualified 
appraiser  be  defined  as  someone  who 
has  completed  a  rigid  program  of 
education,  testing,  and  certification 
through  a  recognized  professional 
appraisal  organization  which  self- 
regulates  its  members. 

Other  commentators  recommended 
that  a  designation  by  one  of  several 


specified  professional  appraisal 
associations  should  establish 
conclusively  that  a  person  is  a  qualified 
appraiser.  Several  commentators 
suggested  that  the  Internal  Revenue 
Service  establish  a  roll  of  qualified 
appraisers  that  would  be  filled  through 
an  examination  or  application  process. 

While  the  interest  of  appraisal  groups 
(and  the  Internal  Revenue  Service)  in 
ensuring  that  only  truly  qualified 
persons  be  permitted  to  prepare 
qualified  appraisals  is  strong,  other 
competing  interests  also  exist.  In 
particular,  donors  and  donees  have  an 
interest  in  assuring  that  the  definition  of 
qualified  appraiser  provides  reasonable 
certainty  and  objectivity  to  persons  who 
contemplate  a  charitable  contribution  of 
property  expected  to  be  valued  in 
excess  of  $5,000. 

After  careful  consideration  of  the 
recommendations  received  and 
concerns  expressed,  the  regulations 
define  a  qualified  appraiser  as  an 
individual  who  includes  on  the  appraisal 
summary  a  declaration  that: 

(A)  The  individual  either  holds 
himself  or  herself  out  to  the  public  as  an 
appraiser  or  performs  appraisals  on  a 
regular  basis; 

(B)  Because  of  the  appraiser's 
qualifications  described  in  the  appraisal, 
the  appraiser  is  qualified  to  make 
appraisals  of  the  type  of  property  being 
valued; 

(C)  The  appraiser  is  not  one  of  the 
persons  that  the  final  regulations 
exclude  from  being  a  qualified 
appraiser;  and 

(D)  The  appraiser  understands  that  an 
intentionally  false  or  fraudulent 
overstatement  of  the  value  of  the 
property  described  in  the  qualified 
appraisal  or  appraisal  summary  may 
subject  the  appraiser  to  a  civil  penalty 
under  section  6701  for  aiding  and 
abetting  an  understatement  of  tax 
liability,  and,  moreover,  the  appraiser 
may  have  appraisals  disregarded 
pursuant  to  31  U.S.C.  33G(c].  • 

Even  if  the  individual  complies  with 
the  requirements  described  above,  the 
individual  is  not  a  qualified  appraiser  if 
the  donor  had  knowledge  of  facts  that 
would  cause  a  reasonable  person  to 
expect  the  appraiser  falsely  to  overstate 
the  value  of  the  donated  property.  In  no 
case  is  an  appraiser  a  qualified 
appraiser  if  the  appraiser  is  the  donor, 
taxpayer,  donee,  employee  of  any  of  the 
foregoing  or  other  person  identified  in 
S  1.170A-13(c)(5)(iv)  of  the  final 
regulations. 

Several  commentators  suggested  that 
a  state  employee  who  makes  appraisals 
of  contributions  made  to  the  state 
should  not  be  disqualified.  Section  155 
of  the  1984  Act  explicitly  provides. 


however,  that  an  employee  of  the  donee 
cannot  be  a  qualified  appraiser.  Hence, 
the  final  regulations  do  not  permit  an 
employee  of  a  state  to  act  as  a  qualified 
appraiser  of  gifts  to  the  state. 

More  than  one  appraiser  may 
appraise  the  donated  property  provided 
that  each  appraiser  complies  with  the 
requirements  of  this  Treasury  decision, 
including  signing  the  qualified  appraisal 
and  appraisal  simimary.  In  response  to  a 
request  for  clarification,  the  final 
regulations  provide  that,  if  more  than 
one  appraiser  appraises  the  property, 
the  donor  does  not  have  to  use  each 
appraiser's  appraisal  for  purposes  of 
substantiating  the  deduction. 

Appraisal  Pee 

Generally,  no  part  of  the  fee 
arrangement  for  a  qualified  appraisal 
can  be  based  on  a  percentage  (or  set  of 
percentages]  of  the  appraised  value  of 
the  property.  If  a  fee  arrangement  is 
based  in  whole  or  in  part  on  the  amount 
of  the  appraised  value  of  the  property,  if 
any,  that  is  allowed  as  a  deduction 
under  section  170,  after  Internal 
Revenue  Service  examination  or 
otherwise,  it  shall  be  treated  as  a  fee 
based  on  a  percentage  of  the  appraised 
value  of  the  property.  This  provision 
does  not  apply  in  certain  circiunstances 
to  appraisal  fees  paid  to  a  generally 
recognized  association  that  regulates 
appraisers.  Although  many 
commentators  objected  to  this 
exception,  its  inclusion  in  the 
regxilations  is  mandated  by  section 
155(a)  of  the  1984  Act 

Similar  Items  of  Property 

The  final  regulations  define  the  phrase 
"similar  items  of  property"  to  mean 
property  of  the  same  generic  category  or 
type,  including  stamp  collections,  coin 
collections,  lithographs,  paintings, 
photographs,  books,  nonpublicly  traded 
stock,  nonpubUcly  traded  securities 
other  than  nonpublicly  traded  stock, 
land,  buildings,  clothing,  jewelry, 
furniture,  electronic  equipment, 
household  appliances,  toys,  everyday 
kitchenware.  china,  crystal,  or  silver. 

Donee 

Several  commentators  questioned 
whether,  in  the  case  of  property  placed 
in  trust  for  the  benefit  of  a  tax-exempt 
organization,  the  trust  or  the  tax-exempt 
organization  is  considered  to  be  the 
donee.  In  response  to  the  comments,  the 
final  regulations  prospectively  define 
the  term  donee  to  mean  the  trust  in  such 
a  case.  See  S  1.170A-13(c)(7)(v)(C)  for 
the  rule  in  effect  for  the  past  periods.  In 
addition,  see  S  1.170A-13(c){7)  (v).  (vi), 
and  (vii)  for  definitions  of  donee. 


original  dooee  aad'OuooefliMir 'donee, 
respectively. 

Publicly  Traded  Secarties 

The  temporary  legulataans  defined  the 
term  publicly  traded  secunities  to  mean 
securities  for  ivbicli  smket  quntataans 
are  readily  naraiakie  on  on  estaiaJiabed 
securities  market  The  Baal  rrfpJatinng 
provide  that  market  quota4ioi»  ene 
readily  available  on  an  eet^aHsfaed 
securities  market  for  a  secnrily  if  (1)  the 
security  is  listed  on  the  New  York  Stock 
Exchange,  the  American  Stock 
Exchange,  or  any  city  or  regional 
exchange  in  whkh  quotations  are 
published  on  a  daily  basis,  inchiding 
foreign  securities,  lised  on  a  recognized 
foreign,  national,  or  regicpal  exchange, 
(2)  the  security  is  regularly  traded  ia  ihe 
national  or  regional  over-the-counter 
market  for  whidi  published  quotations  . 
are  avaflable,  or  (3)  the  siecurity  is  a 
share  Of  as  <q)en-end  investment 
company  (commonly  knovtm  as  a  mutual 
fund)  for  which  quotatioas  are  published 
on  a  daily  basis  in  a  newspaper  of 
general  circulation  throughout  flie 
United  States.  One  commentator  was 
concerned  that  thas  definition  does  not 
include  bonds  for  wliich  quotations  of 
interest,  but  not  bid  or  asked  quotations, 
are  listed  daily  in  tfie  "YeRow  Sheets." 
In  response  to  tfie  comment,  the  Service 
issued  Announcement  66-4. 1986-4  LR3. 
51,  which  states  that  final  regulations 
will  provide  flrat  market  quotatioiis  for  " 
an  issue  of  a  secnrrty  are  considered  to 
be  readily  available  on  an  established 
securities  madcet  for  a  computational 
"period  if  certain  requirements  are  met. 
These  rules  are  contamed  in  S  1.170A- 
13{c)(7)(xi)(B)  of  the  final  regulations. 

Section  1.170A-13(c)(7)(xg(q  clarifies 
that  securities  that  are  otherwise 
publicly  traded  are  not  considered  to  be 
publicly  traded  if  the  securities  are 
subject  to  restrictions  on  the  amount 
claimed  as  a  deduction  with  respect  to 
the  contribution  of  such  securities  is 
different  than  the  amoant  listed  in 
market  quotations  that  are  readily 
available  on  an  established  securities 
m'aricet. 

Information  Return  By  Donees 

The  final  regulations  provide  that  a 
donee  of  any  charitable  deduction 
property  who  sells,  exchanges, 
consumes  or  otherwise  diaposes  of  die 
property  within  2  years  after  ike  dale  of 
the  donor's  contribotioi  of  ssch 
property  must  make  «n  infiormxtioa 
return.  This  rule  apples  to  -praperty  ier 
which  the  donee  signs  an  appraisal 
summary  either  before  or  after  disposing 
of  the  property.  It  also  applies 
prospectively  to  a  disposition  made  by  a 
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successor  donee  of  dx  property  (see 
S  1.6050L-l(c]). 

Several  oonoMOtatBES  staled  that 
tracking  an  tten  of  chaiitable  dedadion 
'  property  with  a  de  minimis  valae  bma 
the  time  of  contribution  until  the  time  of 
disposition  would  be  very  burdeosonae. 
In  response  to  die  comnents,  tte 
Service  issued  News  Release  IR  AS-a21 
with  accoo^iasyiiig  Announcement  416- 
1. 1986-1 IJLB.  35,  on  December  3a  19«S. 
The  Announceneot  stales  that  final 
regulation  will  provide  that  donee 
reporting  is  not  required  with  respept  to 
an  item  of  diaritaiUe  deduction  property 
disposed  of  by  sale  if  the  appra^al 
summary  signed  by  a  donee  with  respect 
to  the  item  contains,  at  tbe  time  of  the 
donee's  signature,  a  statement  signed  by 
the  donor  that  die  appraised  value  of  the 
item  does  not  exceed  $500.  The  rde  is 
contained  in  S  1.605aL-l(aJ(2](ij  of  the 
final  regulations.  For  purposes  of  this 
rule  items  that  form  a  set  Isuch  a&,  for 
example,  a  collection  of  books  written 
by  the  same  aithor,  componeats  of  a 
stereo  system,  or  a  group  of  place 
settings  of  a  pattern  of  silverware]  are 
considered  one  item.  In  addition,  all 
nonpublicly  traded  stock  is  considered 
one  item  as  are  all  nonpublicly  traded 
securities  other  Iban  nonpubficly  traded 
stod(.  "Hie  final  regulations  also  provide 
that  donee  reporting  is  not  required  with 
respect  to  an  item  of  charitable 
deduction  property  consumed  or 
distributed  by  a  donee  without 
consideration  if  the  consumption  or 
distribution  is  in  furtherance  of  a 
purpose  or  function  constituting  a  basis 
for  such  donee's  exemfrtion  imder 
section  501  of  the  Code. 

Charitabie  Deduction  Property 

Charitable  deduction  property  is 
defined  as  any  property  (other  dian 
money  and  certain  publicly  traded 
securities)  contribirted  after  December 
31, 1984,  with  respect  to  which  tbe  donee 
signs  an  appraisal  sommary.  If  f)ie 
donee  signs  an  appraisal  summary  with 
respect  to  donated  property  after  the 
date  of  contribution,  the  property  is 
deemed  to  be  charitable  dedection 
property  &om  the  date  of  contnbution. 

Time  For  Filing  Information 

In  response  to  comments  thai  the 
requirement  to  file  the  donee 
information  return  within  90  days  of  the 
disposition  of  the  charitable  deduction 
property  is  too  buntensome.  the  flIKday 
requirement  has  been  replaced  with  a 
125-day  reqsinemerrt  in  the  final 
regulations.  A  special  rule  is  provided  in 
the  case  of  a  donee  who  has  no  reason 
to  believe  tl^  the  substantiation 
requiremeots  of  §  1.170A-13!(cj  apply 
with  respect  to  the  disposal  of  property. 


Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  detemined  that  this  final 
mle  is  not  a  majarraleasdefiBed  in 
Executive  Order  12291  and  that  a 
Regulatory  Impact  Analysis  is  therefore 
not  required,  nllkiiiii  a  aottce  of 
proposed  nkiamidm^  dat  si^dted 
yuhbc  raanmnsl  was  isaued.  the  iatemal 
Revenae  Service  conchided  when  die 
notice  was  issued  that  tbe  regolationB 
are  interpretative  and  that  Ike  notice 
and  ptublic  procedure  requireneirts  erf  5 
U.S.C.  553  do  not  appfy.  Accordingly,  tbe 
final  regulations  do  not  constitute 
regulations  subject  to  the  Regulatory 
Flexibility  Act  (5  U.SjC.  chaqte  6).  Tbe 
reporting  reqiHrements  added  by  this 
document  have  been  suhaoilted  to  the 
O^ice  of  Management  and  Budget 
(OMB)  in  accordance  with  the 
requirements  of  the  Paperwodc 
Reduction  Act  of  1980.  The  reporting 
requirements  have  been  aypproved  by 
OMB  (contat>l  number  1545-0908). 

Drafting  Information 

The  principal  authof  of  these  final 
regulations  is  Beverly  A.  Baughman  of 
die  Legislation  and  Reguladoas 
Division,  Office  of  Chi^  Counsel. 
Internal  Revenue  Service.  However, 
personnel  from  o^er  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  r^ulatioos.  both  on  malters  of 
substance  and  style. 

List  of  Stfbjects 

26  CFR  1.61-1  through  1.281-4 

lacome  taxes,  Taxaibte  inooaie. 
Deductions,  Exemptions. 

26  CFR  1.6001-1  through  l.Sloa-2 

Income  taxes,  Adrainistration  and 
procedure.  Filing  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Parts  1  and  602 
are  amended  as  follows: 

Paragraph  1.  The  authority  for  Part  1 
is  amended  by  adding  tbe  following 
citation: 

Authority:  26  U.S.C.  7805.  *  *  'Section 
1.170A-1S  also  issued  under  26  U.S.C.  170  and 
section  155  of  the  Deficit  Reduction  Act  of 
1984  (98 Stat.  691J.  Sectionl.eOSOI^l  also 
issued  under  26  U.S.C.  eOSOL 

§1.170A-13T    FRamowedj 

Par.  2.  Section  1.170A-13T  is  removed. 

Pat.  3.  In  S  1.17QA-13,  paragraphs 
(b)(1)  and  tb)(3)(i)(B)  are  revised  io  read 
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as  follows,  and  the  heading  and  text  for 
paragraph  (c)  are  added. 


§  1.170A-13    ntordkMpfcig  and  ratum 
raQutraiiMnls  tor  dwkidiona  fof  diwllabto 
C4N  HI  ■Ninons. 


(b)  Charitable  contributions  of 
property  other  than  money  made  in ' 
taxable  years  beginning  after  December 
31, 1982— -(\)  In  general.  Except  in  the 
case  of  certain  charitable  contributions 
of  property  made  after  December  31. 
1984,  to  which  paragraph  (c)  of  this  j 
section  applies,  any  taxpayer  who  ' 
makes  a  charitable  contribution  of 
property  other  than  money  in  a  taxable 
year  beginning  after  December  31, 1982, 
shall  maintain  for  each  contribution  a 
receipt  from  the  donee  showing  the 
following  information:  i 

(i)  The  name  of  the  donee.  I 

(ii)  The  date  and  location  of  the 
contribution. 

(iii)  A  description  of  the  property  in 
detail  reasonably  sufficient  under  the 
circiunstances.  Although  the  fair  market 
value  of  the  property  is  one  of  the 
drciunstances  to  be  taken  into  account 
in  determining  the  amount  of  detail  to  be 
included  on  the  receipt,  such  value  need 
not  be  stated  on  the  receipt. 
A  letter  or  other  written  communication 
bom  the  donee  acknowledging  receipt  of 
the  contribution,  showing  the  date  of  the 
contribution,  and  containing  the       J 
required  description  of  the  property  I 
contributed  constitutes  a  receipt  for 
purposes  of  this  paragraph  A  receipt  is 
not  required  if  the  contribution  is  made 
in  circumstances  where  it  is  impractical 
to  obtain  a  receipt  (e.g.,  by  depositing 
property  at  a  chari^'s  unattended  drop 
site).  In  such  cases,  however,  the 
taxpayer  shall  maintain  reliable  written 
records  with  respect  to  each  item  of 
donated  property  that  include  the 
information  required  by  paragraph 
(b)(2](ii)  of  this  section.  , 

(3)  Deductions  in  excess  of  $500 
claimed  for  a  charitable  contributioiji  of 
property  other  than  money — (i)  In 
general  *  *  * 

*       *        *       *       * 

(B)  The  cost  or  other  basis,  adjusted 
as  provided  by  section  1016,  of  property, 
other  than  pubUcIy  traded  seciuities, 
held  by  the  taxpayer  for  a  period  of  less 
than  12  months  (6  months  for  property 
contributed  in  taxable  years  beginning 
after  December  31, 1982,  and  on  or 
before  Jime  6, 1988,  immediately       | 
preceding  the  date  on  which  the 
contribution  was  made  and,  when  the 
information  is  available,  of  property, 
other  than  publicly  traded  securities, 
held  for  a  period  of  12  months  or  more  (6 


months  or  more  for  property  contributed 
in  taxable  years  beginning  after 
December  31, 1982,  and  on  or  before 
June  6, 1988,  preceding  the  date  on 
which  the  contribution  was  made. 
*        *        •        •        * 

(c)  Deductions  in  excess  of  $5,000  for 
certain  charitable  contributions  of 
property  made  after  December  31, 
1964— {\)  General  Rule— {{)  In  general. 
This  paragraph  appUes  to  any  charitable 
contribution  made  after  December  31, 
1984,  by  an  individual,  closely  held 
corporation,  personal  service 
corporation,  partnership,  or  S 
corporation  of  an  item  of  property  (other 
than  money  and  publicly  traded 
securities  to  which  1 1.170A- 
13(c)(7)(xi)^)  does  not  apply  if  the 
amount  claimed  or  reported  as  a 
deduction  under  section  170  with 
respect  to  such  item  exceeds  $5,000.  This 
paragraph  also  applies  to  charitable 
contributions  by  C  corporations  (as 
deflned  in  section  1361(a)(2)  of  the 
Code)  to  the  extent  described  in 
paragraph  (c)(2)(ii)  of  this  section.  No 
deduction  under  section  170  shall  be 
allowed  with  respect  to  a  charitable 
contribution  to  which  this  paragraph 
appUes  unless  the  substantiation 
requirements  described  in  paragraph 
(c)(2)  of  this  section  are  met.  For 
purposes  of  this  paragraph  (c),  the 
amount  claimed  or  reported  as  a 
deduction  for  an  item  of  property  is  the 
aggregate  amount  claimed  or  reported  as 
a  deduction  for  a  charitable  contribution 
under  section  170  for  such  items  (^ 
property  and  all  similar  items  of 
property  (as  deBned  in  paragraph 
(c)(7](iii)  of  this  section)  by  the  same 
donor  for  the  same  taxable  year 
(whether  or  not  donated  to  the  same 
donee). 

(ii)  Special  rule  for  property  to  which 
section  170(e)  (3)  or  (4)  applies.  For 
purposes  of  this  paragraph  (c),  in 
computing  the  amount  claimed  or 
reported  as  a  deduction  for  donated 
property  to  which  section  170(e)  (3)  or 
(4)  applies  (pertaining  to  certain 
contributions  of  inventory  and  scientific 
equipment)  there  shall  be  taken  into 
account  only  the  amount  claimed  or 
reported  as  a  deduction  in  excess  of  the 
amount  which  would  have  been  taken 
into  account  for  tax  purposes  by  the 
donor  as  costs  of  goods  sold  if  the  donor 
had  sold  the  contributed  property  to  the 
donee.  For  example,  assume  that  a 
donor  makes  a  contribution  from 
inventory  of  clothing  for  the  care  of  the 
needy  to  which  section  170(e)(3)  applies. 
The  cost  of  the  property  to  the  donor 
was  $5,000,  and,  pursuant  to  section 
170(e)(3)(B],  the  donor  claims  a 
charitable  contribution  deduction  of 


$8,000  with  respect  to  the  property. 
Therefore,  $3,000  ($8.000-$5,000)  is  the 
amount  taken  into  account  for  purposes 
of  determining  whether  the  $5,000 
threshold  of  this  paragraph  (c)(1)  is  met 

(2)  Substantiation  requirements — (i) 
In  general.  Except  as  provided  in 
paragraph  (c)(2)(ii)  of  this  section,  a 
donor  who  claims  or  reports  a  deduction 
with  respect  to  a  charitable  contribution 
to  which  this  paragraph  (c)  applies  must 
comply  with  the  following  three 
requirements: 

(A)  Obtain  a  quaUfied  appraisal  (as 
defined  in  para^aph  (c)  (3)  of  this 
section)  for  su(£  property  contributed  If 
the  contributed  property  is  a  partial 
interest,  the  appraisal  shall  be  of  the 
partial  interest 

(B)  Attach  a  fully  completed  appraisal 
siunmary  (as  defiiwd  in  paragraph  (c)  (4) 
of  this  section)  to  the  tax  return  (or,  in 
the  case  of  a  donor  that  is  a  partnership 
or  S  corporation,  the  information  return) 
on  which  the  deduction  for  the 
contribution  is  first  claimed  (or 
reported)  by  the  donor. 

(C)  Maintain  records  containing  the 
information  required  by  paragraph  (b) 
(2)  (ii)  of  this  section. 

[ii]  Special  rules  for  certain 
nonpublicly  traded  stock,  certain 
publicly  traded  securities,  and 
contributions  by  certain  C  corporations. 
(A)  In  cases  described  in  paragraph  (c) 
(2)  (ii)  (B)  of  this  section,  a  qualified 
appraisal  is  not  required,  and  only  a 
partially  completed  appraisal  summary 
form  (as  described  in  paragraph  (c)  (4) 
(iv)  (A)  of  this  section)  is  requfred  to  be  < 
attached  to  the  tax  or  information  return 
specified  in  paragraph  (c)(2)(i)(B)  of  this 
section.  However,  in  all  cases  donors 
must  maintain  records  containing  the 
information  required  by  paragraph 
(b)(2)(ii)  of  this  section. 

(B)  This  paragraph  (c)(2)(ii)  applies  in 
each  of  the  following  cases: 

(1)  The  contribution  of  nonpublicly 
traded  stock,  if  the  amount  claimed  or 
reported  as  a  deduction  for  the 
charitable  contribution  of  sudi  stock  is 
greater  than  $5,000  but  does  not  exceed 
$10,000; 

[2]  The  contribution  of  a  security  to 
which  paragraph  (c)  (7)  (xi)  (B)  of  this 
section  applies:  and 

[3]  The  contribution  of  an  item  of 
property  or  of  similar  items  of  property 
described  in  paragraph  (c)(1)  of  this 
section  made  after  June  6, 1988,  by  a  C 
corporation  (as  defined  in  section 
1361(a)(2)  of  the  Code),  other  than  a 
closely  held  corporation  or  a  personal 
service  corporation. 

(3)  Qualified  appraisal— {i)  In  general. 
For  piuposes  of  this  paragraph  (c),  the 


term  "qualified  appraisal"  means  an 
appraisal  document  that — 

(A)  Relates  to  an  appraisal  that  is 
made  not  earUer  than  60  days  prior  to 
the  date  of  contribution  of  the  appraised 
property  nor  later  than  the  date 
specified  in  paragraph  (c)  (3)  (iv)  (B)  of 
this  section: 

(6)  Is  prepared,  signed,  and  dated  by  a 
qualified  appraiser  (within  the  meaning 
of  paragraph  (c)  (5)  of  this  section): 

(C)  Includes  die  information  required 
by  paragraph  (c)(3)(ii)  of  this  section; 
and 

(D)  Does  not  involve  an  appraisal  fee 
prohibited  by  paragraph  (c)  (6)  of  this 
section. 

'.  (ii)  Information  included  in  qualified 
appraisal.  A  qualified  appraisal  shall 
include  the  following  information: 

(A)  A  description  of  the  property  in 
sufficient  detail  for  a  person  who  is  not 
generally  famiUar  with  the  type  of 
property  to  ascertain  that  the  property 
that  was  appraised  is  the  property  that 
was  (or  will  be]  contributed; 

(B)  In  the  case  of  tangible  property, 
the  physical  condition  of  the  property; 

(C)  The  date  (or  expected  date)  of 
contribution  to  the  donee; 

(D)  The  terms  of  any  agreement  or 
understanding  entered  into  (or  expected 
to  be  entered  into)  by  or  on  behalf  of  the 
donor  or  donee  that  relates  to  the  use. 
sale,  or  other  disposition  of  the  property 
contributed,  including,  for  example,  the 
terms  of  any  agreement  or 
understandLog  that — 

[1]  Restricts  temporarily  or 
permanently  a  donee's  right  to  use  or 
dispose  of  the  donated  property, 

[2]  Reserves  to.  or  conflsrs  upon, 
anyone  (other  than  a  donee  organization 
or  an  organization  participating  with  a 
donee  organization  in  cooperative 
fundraising)  any  right  to  the  income 
from  the  contributed  property  or  to  the 
possession  of  the  property,  including  the 
right  to  vote  donated  securities,  to 
acquire  the  property  by  purchase  or 
otherwise,  or  to  designate  the  person 
having  such  income,  possession,  or  right 
to  acquire,  or 

[3]  Earmarks  donated  property  for  a 
particular  use; 

(E)  The  name,  address,  and  (if  a 
taxpayer  identification  number  is 
otherwise  required  by  section  6109  and 
the  regulations  thereunder)  the 
identifying  number  of  the  qualified 
appraiser;  and,  if  the  qualified  appraiser 
is  acting  in  his  or  her  capacity  as  a 
partner  in  a  partnership,  an  employee  of 
ahy  person  (whether  an  individual, 
corporation,  or  partnerships),  or  an 
independent  contractor  engaged  by  a 
person  other  than  the  donor,  the  name, 
address,  and  taxpayer  identification 
number  (if  a  number  is  otherwise 


required  by  section  6109  and  the 
regulations  thereunder)  of  the 
partnership  or  the  person  who  employs 
or  engages  the  qualified  appraiser. 

(F)  The  qualifications  of  the  qualified 
appraiser  who  signs  the  appraisal, 
including  the  appraiser's  background, 
experience,  education,  and  membership, 
if  any.  in  professional  appraisal 
associations; 

(G)  A  statement  that  the  appraisal 
was  prepared  for  income  tax  purposes; 

(H)  The  date  (or  dates)  on  which  the 
property  was  appraised: 

(I)  The  appraised  fair  market  value 
(within  the  meaning  of  S  1.170A-1  (c) 
(2))  of  the  property  on  the  date  (or 
expected  date)  of  contribution; 

(J)  The  method  of  valuation  used  to 
determine  the  fair  market  value,  such  as 
the  income  approach,  the  market-data 
approach,  and  the  replacement-cost- 
less-depreciation approach;  and 

(K)  The  specific  basis  for  the 
valuation,  such  as  specific  comparable 
sales  transactions  or  statistical 
sampling,  including  a  justification  for 
using  sampling  and  an  explanation  of 
the  samplhig  procedure  employed. 

(iii)  Effect  of  signature  of  the  qualified 
appraiser.  Any  appraiser  who  falsely  or 
fraudulently  overstates  the  value  of  the 
contributed  property  referred  to  in  a 
qualified  appraisal  or  appraisal 
summary  (as  defined  in  paragraphs  (c) 
(3)  and  (4),  respectively,  of  this  section) 
that  the  appraiser  has  signed  may  be 
subject  to  a  civil  penalty  under  section 
6701  for  aiding  and  abetting  an 
understatement  of  tax  UabiUty  and, 
moreover,  may  have  appraisals 
disregarded  pursuant  to  31  U.S.C.  330(c). 

(iv)  Special  rules — (A)  Number  of 
qualified  appraisals.  For  purposes  of 
paragraph  (c)  (2)  (i)  (A)  of  this  section,  a 
separate  qualified  appraisal  is  required 
for  each  item  of  property  that  is  not 
included  in  a  group  of  similar  items  of 
property.  See  paragraph  (c)(7)(iii)  of  this 
section  for  the  definition  of  similar  items 
of  property.  Only  one  qualified  appraisal 
is  required  for  a  group  of  similar  items  of 
property  contributed  in  the  same* 
taxable  year  of  the  donor,  although  a 
donor  may  obtain  separate  qualified 
appraisals  for  each  item  of  property.  A 
qualified  appraisal  prepared  with 
respect  to  a  group  of  similar  items  of 
property  shall  provide  all  the 
information  required  by  paragraph 
(c)(3)(ii)  of  this  section  for  each  item  of 
similar  property,  except  that  the 
appraiser  may  select  any  items  whose 
aggregate  value  is  appraised  at  $100  or 
less  and  provide  a  group  description  of 
such  items. 

(B)  Time  of  receipt  of  qualified 
appraisal.  The  qualified  appraisal  must 
be  received  by  the  donor  before  the  due 


date  (including  extensions)  of  the  return 
of  which  a  deduction  is  first  claimed  (or 
reported  in  the  case  of  a  donor  that  is  a 
partnership  or  S  corporation)  under 
section  170  with  res(>ect  to  the  donated 
property,  or,  in  the  case  of  a  deduction 
first  claimed  (or  reported)  on  an 
amended  return,  the  date  on  which  the 
return  is  filed. 

(C)  Retention  of  qualified  appraisal. 
The  donor  must  retain  the  qualified 
appraisal  in  the  donor's  records  for  so 
long  as  it  may  be  relevant  in  the 
administration  of  any  internal  revenue 
law. 

(D)  Appraisal  disregarded  pursuant  to 
31  U.S.C.  330(c).  If  an  appraisal  is 
disregarded  pursuant  to  31  U.S.C.  330(c) 
it  shall  have  no  probative  efiect  as  to 
the  value  of  the  appraised  property. 
Such  appraisal  will,  however,  otherwise 
constitute  a  "qualified  appraisal"  for 
purposes  of  this  paragraph  (c)  if  the 
appraisal  summary  includes  die 
declaration  described  in  paragraph 
(c)(4)(ii)(L)(2)  and  the  taxpayer  had  no 
knowledge  that  such  declaration  was 
false  as  of  the  time  described  in 
paragraph  (c)(4)(i)(B)  of  this  section. 

(4)  Appraisal  summary — (i)  In 
general.  For  purposes  of  this  paragraph 
(c),  except  as  provided  in  paragraph 
(c)(4){iv)(A)  of  this  section,  the  term 
"appraisal  sununary"  means  a  summary 
of  a  qualified  appraisal  that — 

(A)  Is  made  on  the  form  prescribed  by 
the  Internal  Revenue  Service; 

(B)  Is  signed  and  dated  (as  described 
in  paragraph  (c)(4)(iii]  of  this  section)  by 
the  donee  (or  presented  to  the  donee  for 
signature  in  cases  described  in 
paragraph  (c)(4)(iv)(C)(2)  of  this 
section); 

(C)  Is  signed  and  dated  by  the 
qualified  appraiser  (within  the  meaning 
of  paragraph  (c](5}  of  this  section]  who 
prepared  the  qualified  appraisal  (within 
the  meaning  of  paragraph  (c)(3)  of  this 
section);  and 

(D)  Includes  the  information  required 
by  paragraph  (c)  (4)  (ii)  of  this  section. 

(ii)  Information  included  in  an 
appraisal  summary.  An  appraisal 
summary  shall  include  the  following 
information: 

(A)  The  name  and  taxpayer 
identification  number  of  the  donor 
(social  security  number  if  the  donor  is 
an  individual  or  employer  identification 
number  if  the  donor  is  a  partnership  or 
corporation); 

(B)  A  description  of  the  property  in 
sufficient  detail  for  a  person  who  is  not 
generally  familiar  with  the  type  of 
property  to  ascertain  that  the  property 
that  was  appraised  is  the  property  that 
was  contributed; 
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(C)  Id  ttie  case  of  tangible  property,  a 
brief  summary  of  die  ov««ll  pbysical 
condition  of  the  property  at  the  time  of 
the  contribution; 

(D)  The  manner  of  acquisition  [e.g., 
purdiase,  exchange,  gift,  or  bequest)  and 
the  date  of  acquisition  of  the  property 
by  the  donor,  or,  if  the  property  was 
created,  produced,  or  manufactured  by 
or  for  the  donor,  a  statment  to  that  effect 
and  the  approximate  date  the  property 
was  substantially  completed; 

(E)  The  cost  or  other  basis  of  the 
property  sdjusted  as  provided  by 
section  1016;  ' 

(F)  The  name,  address,  and  taxpayer 
identification  number  of  the  donee; 

(G)  The  date  the  donee  received  the 
property. 

(H)  For  charitable  contributions  made 
after  June  6, 1988,  a  statement  explaining 
whether  or  not  the  charitable 
contribution  was  made  by  means  of  a 
bcirgain  sale  and  the  amount  of  any 
consideration  received  from  the  don^ 
for  the  contribution; 

(I]  The  name,  address,  and  (if  a 
taxpayer  identification  number  is 
otherwise  required  by  section  6109  and 
the  regulations  thereunder]  the 
identifying  number  of  the  qualified 
appraiser  who  signs  the  appraisal 
summary  and  of  other  persons  as 
required  by  paragraph  (c}(3)(ii)i[E)  of  this 
section; 

(}]  The  appraised  fair  market  value  of 
the  ivoperty  on  die  date  of  contribution; 

(K)  Tne  declaration  by  the  appraiser 
described  in  paragraph  (c)(5)(i)  of  this 
section; 

(L)  A  declaration  by  the  appraiser 
stating  that — 

[1)  The  fee  charged  for  the  appraisal  is 
not  of  a  type  prohibited  by  paragrapl 
(c)(6)  of  this  section;  and 

[2)  Appraisals  prepared  by  the 
appraiser  are  not  being  disregarded 
pursuant  to  31  U.S.C.  330(c)  on  the  date 
the  appraisal  siunmary  is  signed  by  the 
appraiser  and 

(M)  Such  other  information  as  may  be 
specified  by  the  form. 

(iii)  Signature  of  the  original  donee. 
The  person  who  signs  the  appraisal 
summary  for  the  donee  shall  be  an 
official  authorized  to  sign  the  tax  or 
information  returns  of  the  donee,  or  a 
person  specifically  authorized  to  sign 
appraisal  summaries  by  an  official 
authorized  to  sign  the  tax  or  information 
returns  of  such  done.  In  the  case  of  a 
donee  that  is  a  governmental  unit  the 
person  who  signs  the  appraisal 
summary  for  such  donee  shall  be  the 
official  authorized  by  such  donee  to  sign 
appraisal  summaries.  The  signature  of 
the  donee  on  the  appraisal  summary 
does  not  represent  concurrence  in  the 
appraised  value  of  the  contributed 


property.  Rather,  it  represents 
acknowledgment  of  receipt  of  the 
property  described  in  the  appraisal 
summary  on  die  date  specified  in  the 
appraisal  summary  and  that  die  donee 
understands  die  information  reporting 
requirements  imposed  by  section  6050L 
and  9  1.60S0L-1.  In  general,  S  1.60S0L-1 
requires  the  donee  to  file  an  information 
return  with  the  Internal  Revenue  Service 
in  the  event  the  donee  sells,  exchanges, 
consiunes,  or  otherwise  disposes  of  the 
property  (or  any  portion  thereof) 
described  in  the  appraisal  summary 
within  2  years  after  the  date  of  the 
donor's  contribution  of  such  property. 

(iv)  Special  rules — (A)  Content  of 
appraisal  summary  required  in  certain 
cases.  With  respect  to  contributions  of 
nonpublicly  traded  stock  described  in 
paragraph  (c)(2)(ii)(B)(7)  of  this  section, 
contributions  of  securities  described  in 
paragraph  (c)(7}(xi)(B)  of  this  section, 
and  contributions  by  C  corporations 
described  in  paragraph  (c](2}(ii)(B)(J)  of 
this  section,  the  term  "appraisal 
summary"  means  a  document  that — 

[1]  CompUes  with  the  requirements  of 
paragraph  (c)(4)(i]  (A)  and  (B)  of  this 
section, 

[2]  Includes  the  information  required 
by  paragraph  (c)(4)(ii)  (A)  and  (B)  of  this 
section. 

(J)  Includes  the  amount  claimed  or 
reported  as  a  charitable  contribution 
deduction,  and 

[4]  In  the  case  of  securities  described 
in  paragraph  (c)(7)(xi)(B)  of  this  section, 
also  includes  the  pertinent  average 
trading  price  (as  described  in  paragraph 
(c)(7](xi](B)(2](iii)  of  diis  section). 

(B)  Number  of  appraisal  summaries. 
A  separate  appraisal  summary  for  each 
item  of  property  described  in  paragraph 
(c)(1)  of  dus  section  must  be  attached  to 
the  donor's  return.  If,  during  the  donor's 
taxable  year,  the  donor  contributes 
similar  items  of  property  described  in 
paragraph  (c)(1)  of  this  section  to  more 
than  one  donee,  the  donor  shall  attach 
to  the  donor's  return  a  separate 
appraisal  summary  for  each  donee.  See 
paragraph  (c)(7)(iii)  of  this  section  for 
the  definition  of  similar  items  of 
property.  If,  however,  during  the  donor's 
taxable  year,  a  donor  contributes  similar 
items  of  property  described  in  paragraph 
(c)(1)  of  this  section  to  the  same  donee, 
the  donor  may  attach  to  the  donor's 
return  a  single  appraisal  summary  with 
respect  to  aU  similar  items  of  property 
contributed  to  the  same  donee.  Such  an 
appraisal  summary  shall  provide  all  the 
information  required  by  paragraph 
(c)(4)(ii)  of  this  section  for  eadi  item  of 
property,  except  that  the  appraiser  may 
select  any  items  whose  aggregate  value 
is  appraised  at  $100  or  less  and  provide 
a  group  description  for  such  items. 


(C)  Manner  of  acquisition,  cost  basis 
and  donee's  signature.  [1)  If  a  taxpayer 
has  reasonable  cause  for  being  unable 
to  provide  the  information  required  by 
paragraph  (c)(4)(ii)  (D)  and  (E)  of  this 
section  (relating  to  the  manner  of 
acquisition  and  basis  of  the  contributed 
property),  an  appropriate  explanation 
should  be  attached  to  the  appraisal 
summary.  The  taxpayer's  deduction  will 
not  be  disallowed  simply  because  of  the 
inability  (for  reasonable  cause)  to 
provide  these  items  of  information. 

[2]  In  rare  and  unusual  circumstances 
in  which  it  is  impossible  for  the 
taxpayer  to  obtain  the  signature  of  the 
donee  on  the  appraisal  summary  as 
required  by  paragraph  (c)(4)(i)(B)  of  this 
section,  the  taxpayer's  deduction  will 
not  be  disallowed  for  that  reason 
provided  diat  the  taxpayer  attaches  a 
statement  to  the  appraisal  summary 
explaining,  in  detail,  why  it  was  not 
possible  to  obtain  the  donee's  signature. 
For  example,  if  the  donee  ceases  to  exist 
as  an  entity  subsequent  to  the  date  of 
the  contribution  and  prior  to  the  date 
when  the  appraisal  summaiy  must  be 
signed,  and  the  donor  acted  reasonably 
in  not  obtaining  the  donee's  signature  at 
the  time  of  the  contribution,  rehef  under 
this  paragraph  (c)(4)(iv)(C)(2)  would 
generally  be  appropriate. 

(D)  Information  excluded  from  certain 
appraisal  summaries.  The  information 
required  by  paragraph  (c)(4)(i)(C), 
paragraph  (c)(4)(ii)(D),  (E).  (H)  through 
(M),  and  paragraph  (c)(4)(iv)(AXd).  and 
the  average  trading  price  referred  to  in 
paragraph  (c)(4)(u)  (D).  (E).  (H)  through 
do  not  have  to  be  included  on  the 
appraisal  summary  at  the  time  it  is 
signed  by  the  donee  or  a  copy  is 
provided  to  the  donee  pursuant  to 
paragraph  (c)(4)(iv)(E)  of  this  section. 

(E)  Statement  to  be  furnished  by 
donors  to  donees.  Every  donor  who 
presents  an  appraisal  summary  to  a 
donee  for  signatiu'e  after  June  6, 1988,  in 
order  to  comply  with  paragraph 
(c)(4Ki)(B)  of  this  section  shall  furnish  a 
copy  of  the  appraisal  summary  to  such 
donee. 

(F)  Appraisal  summary  required  to  be 
provided  to  partners  and  S  corporation 
shareholders.  If  the  donor  is  a 
partnership  or  S  corporation,  the  donor 
shall  provide  a  copy  of  the  appraisal 
summary  to  every  partner  or 
shareholder,  respectively,  who  receives 
an  allocation  of  a  charitable 
contribution  deduction  under  section  170 
with  respect  to  the  property  described  in 
the  appraisal  summary. 

(G)  Partners  and  S  corporation 
shareholders.  A  partner  of  a  partnership 
or  shareholder  of  an  S  corporation  who 
receives  an  aUocation  of  a  deduction 


under  section  170  for  a  charitable 
contribution  of  property  to  which  this 
paragraph  (c)  applies  must  attach  a  copy 
of  the  partnership's  or  S  corporation's 
appraisal  summary  to  the  tax  return  on 
which  the  deduction  for  the  contribution 
is  first  claimed.  If  such  appraisal 
summary  is  not  attached,  the  partner's 
or  shareholder's  deduction  shall  not  be 
allowed  except  as  provided  for  in 
paragraph  (c)(4)(iv)(H)  of  diis  section. 

(H)  Failure  to  attach  appraisal 
summary.  In  the  event  that  a  donor  fails 
to  attach  to  the  donor's  return  an 
appraisal  summary  as  required  by 
paragraph  (c)(2)(i)(B)  of  diis  section,  the 
Internal  Revenue  Service  may  request 
that  the  donor  submit  the  appraisal 
summary  within  90  days  of  the  request. 
If  such  a  request  is  made  and  the  donor 
compUes  with  the  request  within  the  90- 
day  period,  the  deduction  under  section 
170  shall  not  be  disallowed  for  failure  to 
attach  the  appraisal  summary,  provided 
that  the  donor's  failure  to  attach  the 
appraisal  summary  was  a  good  faith 
omission  and  the  requirements  of 
paragraph  (c)  (3)  and  (4)  of  diis  section 
are  met  (including  the  completion  of  the 
qualified  appraisal  prior  to  the  date 
specified  in  paragraph  (c)(3)(iv)(B)  of 
this  section). 

(5)  Qualified  appraise>-{i)  In  general. 
The  term  "qualified  appraiser"  means 
dn  individual  (other  than  a  person 
described  in  paragraph  (c)(5)(iv)  of  this 
section)  who  includes  on  the  appraisal 
summary  (described  in  paragraph  (c)(4) 
of  this  section),  a  declaration  that — 

(A)  The  individual  either  holds 
himself  or  herself  out  to  the  public  as  an 
appraiser  or  performs  appraisals  on  a 
regular  basis; 

(B)  Because  of  the  appraiser's 
qualifications  as  described  in  the 
appraisal  (pursuant  to  paragraph 
(c)(3)(ii)(F)  of  this  section),  the  appraiser 
is  qualified  to  make  appraisals  of  the 
typie  ofproperty  being  valued: 

(C)  The  appraiser  is  not  one  of  the 
persons  described  in  paragraph  (c)(5)(iv) 
of  this  section;  and 

(D)  The  appraiser  understands  that  an 
intentionally  false  or  fraudulent 
overstatement  of  the  value  of  the 
property  described  in  the  qualified 
appraisal  or  appraisal  summary  may 
subject  the  appraiser  to  a  civil  penalty 
-under  section  6701  for  aiding  and 
abetting  an  understatement  of  tax 
liability,  and,  moreover,  the  appraiser 
may  have  appraisals  disregarded 
pursuant  to  31  U.S.C.  330(c]  (see 
paragraph  (c](3)(iii)  of  this  section). 

(ii)  Exception.  An  individual  is  not  a 
qualified  appraiser  with  respect  to  a 
particular  donation,  even  if  the 
declaration  specified  in  paragraph 
(c)(5)(i)  of  this  section  is  provided  in  the 


appraisal  summary,  if  the  donor  had 
knowledge  of  facts  that  would  cause  a 
reasonable  person  to  expect  the 
appraiser  falsely  to  overstate  the  value 
of  the  donated  property  (e.^.,  the  donor 
and  the  appraiser  make  an  agreement 
concerning  the  amount  at  which  the 
property  will  be  valued  and  die  donor 
knows  that  such  amount  exceeds  the 
fair  market  value  of  the  property). 

(iii)  Numbers  of  appraisers.  More  dian 
one  appraiser  may  appraise  the  donated 
property.  If  more  than  one  appraiser 
appraises  the  property,  the  donor  does 
not  have  to  use  each  appraiser's 
appraisal  for  purposes  of  substantiating 
the  charitable  contribution  deduction 
pursuant  to  this  paragraph  (c).  If  the 
donor  uses  the  appraisal  of  more  than 
one  appraiser,  or  if  two  or  more 
appraisers  contribute  to  a  single 
appraisal,  each  appraiser  shall  comply 
with  the  requirements  of  this  paragraph 
(c),  including  signing  the  qualified 
appraisal  and  appraisal  summary  as 
required  by  paragraphs  (c)(3)(i)(B)  and 
(c)(4)(i)(C)  of  this  section,  respectively. 

(iv)  Qualified  appraiser  exclusions. 
The  following  persons  cannot  be 
quaUfied  appraisers  with  respect  to 
particular  property: 

(A)  The  donor  or  the  taxpayer  who 
claims  or  reports  a  deductions  under 
section  170  for  the  contribution  of  the 
property  that  is  being  appraised. 

(B)  A  party  to  the  transaction  in  which 
the  donor  acquired  the  property  being 
appraised  [i.e..  the  person  who  sold, 
exchanged,  or  gave  the  property  to  the 
donor,  or  any  person  who  acted  as  an 
agent  for  the  transferor  or  for  the  donor 
with  respect  to  such  sale,  exchange,  or 
gift),  unless  the  property  is  donated 
within  2  months  of  the  date  of 
acquisition  and  its  appraised  value  does 
not  exceed  its  acquisition  price. 

(C)  The  donee  of  the  property. 

(D)  Any  person  employed  by  any  of 
the  foregoing  persons  [e.g.,  if  die  donor 
acquired  a  painting  from  an  art  dealer, 
neither  the  art  dealer  nor  persons 
employed  by  the  dealer  can  be  quaUfied 
appraisers  with  respect  to  that  painting). 

(E)  Any  person  related  to  any  of  the 
foregoing  persons  under  section  287(b), 
or,  with  respect  to  appraisals  made  after 
June  8, 1988,  married  to  a  person  who  is 
in  a  relationship  described  in  section 
267(b)  with  any  of  the  foregoing  persons. 

(F)  An  appraiser  who  is  regularly  used 
by  any  person  described  in  paragraph 
{c){5)(iv)  (A).  (B),  or  (C)  of  diis  section 
and  who  does  not  perform  a  majority  of 
his  or  her  appraisals  made  during  his  or 
her  taxable  year  for  other  persons. 

(8)  Appraisal  fees — (i)  In  general. 
Except  as  otherwise  provided  in 
paragraph  (c)(6)(ii)  of  this  section,  no 
part  of  die  fee  arrangement  for  a 


quaUfied  appraisal  can  be  based,  in 
effect,  on  a  percentage  (or  set  of 
percentages]  of  the  appraised  value  of 
the  property.  If  a  fee  arrangement  for  an 
appraisal  is  based  in  whole  or  in  part  on 
the  amount  of  the  appraised  value  of  the 
property,  if  any,  that  is  allowed  as  a 
deduction  under  section  170.  after 
Internal  Revenue  Service  examination 
or  otherwise,  it  shaU  be  treated  as  a  fee 
based  on  a  percentage  of  the  appraised 
value  of  the  property.  For  example,  an 
appraiser's  fee  that  is  subject  to 
reduction  by  the  same  percentage  as  the 
appraised  value  may  be  reduced  by  the 
Internal  Revenue  Service  would  be 
treated  as  a  fee  that  violates  this 
paragraph  (c)(6). 

(U)  Exception.  Paragraph  (c)(6)(i)  of 
this  section  does  not  apply  to  a  fee  paid 
to  a  generally  recognized  association 
that  regulates  appraisers  provided  aU  of 
the  following  requirements  are  met: 

(A)  The  association  is  not  organized 
for  profit  and  no  part  of  the  net  earnings 
of  the  association  inures  to  the  benefit 
of  any  private  shareholder  or  individual 
(these  terms  have  the  same  meaning  as 
in  section  501(c)), 

(B)  The  appraiser  does  not  receive  any 
compensation  hum  the  association  or 
any  other  persons  for  making  the 
appraisal,  and 

(C)  The  fee  arrangement  is  not  based 
in  whole  or  in  part  on  the  amount  of  the 
appraised  value  of  the  donated  property, 
if  any,  that  is  allowed  as  a  deduction 
under  section  170  after  Internal  Revenue 
Service  examination  or  otherwise. 

(7)  Meaning  of  terms.  For  purposes  of 
this  paragraph  (c) — 

(i)  Closely  held  corporation.  The  term 
"closely  held  corporation"  means  any 
corporation  (other  than  an  S 
corporation)  with  respect  to  which  the 
stock  ownership  requirement  of 
paragraph  (2)  of  section  542(a)  of  die 
Code  is  met. 

(ii)  Personal  service  corporation.  The 
term  "personal  service  corporation" 
means  any  corporation  (other  than  an  S 
corporation)  which  is  a  service 
organization  (within  the  meaning  of 
section  414(m)(3)  of  the  Code). 

(iii)  Similar  items  ofproperty.  The 
phrase  "similar  items  of  property" 
means  property  of  the  same  generic 
category  or  type,  such  as  stamp 
coUections  (including  philateUc  suppUes 
and  books  on  stamp  coUecting),  coin 
coUections  (including  numismatic 
suppUes  and  books  on  coin  collecting), 
Uthographs,  paintings,  photographs, 
books,  nonpubUcly  traded  stock, 
nonpublicly  traded  seciuities  other  than 
nonpubUcly  trade  stock,  land,  buildings, 
clothing,  jewelry,  funiture.  electronic 
equipment,  household  appUances,  toys, 
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everyday  kitchenware,  china,  crystal,  or 
silver.  For  example,  if  a  donor  claims  on 
her  return  for  the  year  deductions  of 
$2,000  for  books  given  by  her  to  College 
A,  $2,500  for  books  given  by  her  to 
CoUege  B,  and  $800  for  books  given  by 
her  to  College  C  the  $5,000  threshold  of 
paragraph  (c)(1)  of  this  section  is 
exceeded.  Therefore,  the  donor  must 
obtain  a  qualified  appraisal  for  the 
books  and  attach  to  her  return  three 
appraisal  summaries  for  the  books 
donated  to  A.  B,  and  C.  For  rules 
regarding  the  number  of  qualified 
appraisals  and  appraisal  summaries 
required  when  similar  items  of  property 
are  contributed,  see  paragraphs 
(c)(3)(iv)(A)  and  (c)(4){iv)(B). 
respectively,  of  this  section. 

(iv)  Donor.  The  term  "donor"  means  a 
pers<ni  or  entity  (other  than  an 
organization  described  in  section  170(c) 
to  which  the  donated  property  was 
previously  contributed]  that  makes  a 
charitable  contribution  of  property. 

(v)  Donee.  The  term  "donee"  means — 

(A)  Except  as  provided  in  paragraph 
(c)(7](v)  (B)  and  (C)  of  this  section,  an 
organization  described  in  section  170(c) 
to  which  property  is  contributed, 

(B)  Except  as  provided  in  paragraph 
(c)(7)(v)(C)  of  this  section,  in  the  case  of 
a  charitable  contribution  of  property 
placed  in  trust  for  the  benefit  of  an 
organization  described  in  section  170(c], 
the  trust  or 

(C)  hi  the  case  of  a  charitable 
contribution  of  property  placed  in  trust 
for  the  benefit  of  an  organization 
described  in  section  170(c)  made  on  or 
before  June  6. 1966,  the  beneficiary  that 
is  an  organization  described  in  section 
170(c),  or  if  the  trust  has  assumed  the 
duties  of  a  donee  by  signing  the         i 
appraisal  summary  pursuant  to  | 
paragraph  (c)(4)(i)(B)  of  this  section,  the 
trust 

In  general,  the  term,  refers  only  to  the 
original  donee.  However,  with  respect  to 
paragraph  (c)(3)(ii)(D),  the  last  sentence 
of  paragraph  (c)(4)(iii),  and  paragraph 
(c)(5)(iv)(C)  of  this  section,  the  term 
"donee"  means  the  original  donee  and 
all  successor  donees  in  cases  where  the 
original  donee  transfers  the  contribution 
property  to  a  successor  donee  after  July 
5,1988. 

(vi)  Original  donee.  The  term  "original 
donee"  means  the  donee  to  or  for  which 
property  is  initially  donated  by  a  donor. 

(vii)  Successor  donee.  The  term 
"successor  donee"  means  any  donee  of 
property  other  than  its  original  donee 
[i.e..  a  transferee  of  property  for  less 
than  fair  market  value  from  an  original 
donee  or  another  successor  donee). 


(viii)  Fairmarkel  value.  For  the 
meaning  of  the  term  "fair  market  value," 
see  section  1.170A-l(cK2). 

(ix)  Nonpublicly  traded  securities. 
The  term  "nonpublidy  traded 
securities"  means  securities  (within  the 
meaning  of  section  165(g)(2)  of  the  Code) 
which  are  not  pubHcly  traded  securities 
as  defined  in  paragraph  (c)(7)(xi)  of  this 
section. 

(x)  Nonpublicly  traded  stock.  The 
term  "nonpublicly  traded  stock"  means 
any  stock  of  a  corporation  (evidence  by 
a  stock  certificate)  which  is  not  a 
publicly  traded  security.  The  term  stock 
does  not  include  a  debenture  or  any 
other  evidence  of  indebtedness. 

(xi)  Publicly  traded  securities — (A)  In 
general  Except  as  provided  in 
paragraph  (c)(7)(xi)(C)  of  this  section, 
the  term  "publicly  traded  securities" 
means  securities  (within  the  meaning  of 
section  165(g)(2)  of  the  Code)  for  which 
(as  of  the  date  of  the  contribution) 
market  quotations  are  readily  available 
on  an  established  securities  market  For 
purposes  of  this  section,  market 
quotations  are  readily  available  on  an 
estabUshed  securities  market  with 
respect  to  a  security  if: 

[1)  The  security  is  Usted  on  the  New 
York  Stock  Exchange,  the  American 
Stock  Exchange,  or  any  city  or  regional 
exchange  in  which  quotations  are 
published  on  a  daily  basis,  including 
foreign  securities  listed  on  a  recognized 
foreign,  national,  or  regional  exchange 
in  which  quotations  are  pubUshed  on  a 
daily  basis; 

(2)  The  security  is  regularly  traded  in 
the  national  or  regional  over-the-counter 
market  for  which  published  quotations 
are  available;  or 

[3]  The  security  is  a  share  of  an  open- 
end  investment  company  (commonly 
known  as  a  mutual  fund]  registered 
under  the  Investment  Company  Act  of 
1940,  as  amended  (15  U.S.C.  80a-l  to 
80b-2),  for  which  quotations  are 
published  on  a  daily  basis  in  a 
newspaper  of  general  circulation 
throu^out  the  United  States. 

(If  the  market  value  of  an  issue  of  a 
security  is  reflected  only  on  an 
interdealer  quotation  system,  the  issue 
shall  not  be  considered  to  be  publicly 
traded  unless  the  special  rule  described 
in  paragraph  (c)(7)(xi)(B)  of  this  section 
is  satisfied.) 

(B)  Special  rule — [1]  In  Genaal.  An 
issue  of  a  security  that  does  not  satisfy 
the  requirements  of  paragraph 
(c)(7)(xi)(A)  (i),  (2),  or  (J)  of  this  section 
shall  nonetheless  be  considered  to  have 
market  quotations  readily  availaUe  on 
an  established  securities  market  for 
purposes  of  paragraph  (c)(7)(xi](A)  of 


this  sectimi  if  all  of  the  following  five 
requirements  are  met: 

(i)  The  issue  is  regularly  traded  during 
the  computational  period  (as  defined  in 
paragraph  (c)(7)(xi)(B](2)(iV)  of  this 
section)  in  a  market  that  is  reflected  by 
the  existence  of  an  interdealer  quotation 
system  for  the  issue, 

[ii]  Hie  issuer  or  an  agent  of  the  issuer 
computes  the  average  trading  price  (as 
defined  in  paragraph  (c)(7)(xi)(B)(2](ii7) 
of  this  section)  for  the  issue  for  the 
computational  period, 

{iii\  The  average  trading  price  and 
total  volume  of  the  issue  during  the 
computational  period  are  pubUshed  in  a 
newspaper  of  general  circulation 
throughout  the  United  States  not  later 
than  the  last  day  of  the  month  foUowing 
the  end  of  the  calendar  quarter  in  which 
the  computational  period  ends. 

[iv}  The  issuer  or  its  agent  keeps 
books  and  records  that  Ust  for  each 
transaction  during  the  computational 
period  involving  each  issue  covered  by 
this  procedure  the  date  of  the  settlement 
of  the  transaction,  the  name  and  address 
of  the  broker  or  dealer  making  the 
market  in  which  the  transaction 
occurred,  and  the  trading  price  and 
volume,  and 

[v]  The  issuer  or  its  agent  permits  the 
Internal  Revenue  Service  to  review  the 
books  and  records  described  in 
paragraph  (c)(7)(xi)(B)(7)(/V]  of  this 
section  with  respect  to  transactions 
during  the  computational  period  upon 
giving  reasonable  notice  to  the  issuer  or 
agent. 

[2]  Definitions.  For  purposes  of  this 
paragraph  (c){7)(xi)(B)— 

(/■)  Issue  of  a  security.  The  term  "issue 
of  a  security"  means  a  class  of  debt 
securities  with  the  same  obligor  and 
identical  terms  except  as  to  their 
relative  denominations  (amounts]  or  a 
class  of  stock  having  identical  rights. 

[ii)  Interdealer  quotation  system.  The 
term  "interdealer  quotation  system" 
means  any  system  of  general  circulation 
to  brokers  and  dealers  that  regularly 
disseminates  quotations  of  obligations 
by  two  or  more  identified  brokers  or 
dealers,  whq  are  not  related  to  either  the 
issuer  of  the  security  or  to  the  issuer's 
agent  who  compute  the  average  trading 
price  of  the  security.  A  quotation  sheet 
prepared  and  distributed  by  a  broker  or 
dealer  in  the  regular  course  of  its 
business  and  containing  only  quotations 
of  such  broker  or  dealer  is  not  an 
interdealer  quotati(Mi  system. 

[Hi]  Average  trading  price.  The  term 
"average  trading  price"  means  the  mean 
price  of  all  transactions  (wei^ted  by 
volume],  other  than  original  issue  or 
redemption  transactions,  conducted 
through  a  United  States  office  of  a 


broker  or  dealer  who  maintains  a 
market  in  the  issue  of  the  security  during 
the  computational  period.  For  this 
purpose,  bid  and  asked  quotations  are 
not  taken  into  account 

[iv]  Computational  period.  For 
calendar  quarters  beginning  on  or  after 
]une  6, 1968,  the  term  "computational 
period"  means  weekly  during  October 
through  December  (beginning  with  the 
first  Monday  in  October  and  ending 
with  the  first  Sunday  following  the  last 
Monday  in  December]  and  monthly 
during  January  throu^  September 
(beginning  January  1).  For  calendar 
quarters  beginning  before  June  6, 1986, 
the  term  "computational  period"  means 
weekly  during  October  through 
December  and  monthly  during  January 
through  September. 

(C)  Exception.  Securities  described  in 
paragraph  (c)(7]{xi]  (A)  or  (B)  of  this 
section  shall  not  be  considered  pubUcly 
traded  securities  if — 

[1]  The  securities  are  subject  to  any 
restrictions  that  materially  affect  the 
value  of  the  securities  to  die  donor  or 
prevent  the  securities  from  being  freely 
fraded,  or 

[2]  If  the  amount  claimed  or  reported 
as  a  deduction  with  respect  to  tl» 
contribution  of  the  securities  is  different 
than  the  amount  listed  in  the  market 
quotations  that  are  readily  available  on 
an  estabUshed  securities  market 
pursuant  to  paragraph  (c)(7)(xi)  (A)  or 
(B)  of  this  section. 

(D)  Market  quotations  and  fair  market 
value.  The  fair  market  value  of  a 
pubUcly  fraded  security,  as  defined  in 
this  paragraph  (c}(7)(xi),  is  not 
necessarily  equal  to  its  market 
quotation,  its  average  frading  price  (as 
defined  in  paragraph  (c)(7Xxi)(B](2](/y/) 
of  this  section),  or  its  face  value,  if  any. 
See  section  1.170A-l(c)(2)  for  the 
definition  of  "fair  market  value." 

§1.170A.-14    [Amended] 

Par.  4.  Paragraph  (ij  of  §  1.17QA-14  is 
amended  by  removing  from  the  last 
sentence  "5l.l70A-13T(c)''  and  adding 
m  its  place  •*51170A-I3(cr. 

§1.60S0L-1T    [RwnovMn 

Par.  5.  Section  1.0050L-1T  is  removed. 

Par.  6.  A  new  §  l.e050L-l  is  added 
immediately  after  9  1.005(HC-1  to  read  as 
foUows: 


S  1.6050L-1 
felalloy  tooertaiii 


by 

of 


(a)  Information  returns  — (1) 
Disposition  of  charitable  deduction 
property.  If  a  donee  of  any  charitable 
deduction  property  (as  defined  in 
paragraph  (e)  of  this  section),  sells, 
exchanges,  consumes;  or  otherwise 


disposes  of  (with  or  without 
consideration]  such  property  (or  any 
portion  thereof]  within  2  years  after  the 
date  of  the  donor's  contribution  of  such 
property,  the  donee  shall  make  an 
information  return  on  the  form 
prescribed  by  the  Internal  Revenue 
Service.  For  special  rules  with  respect  to 
successor  donees,  see  paragraph  (c)  of 
this  section.  « 

.  (2)  Disposition  of  items  appraised  for 
$500  or  less — (i)  In  general.  Paragraph 
(a)(1)  of  this  section  shall  not  apply  with 
respect  to  an  item  of  charitable 
deduction  property  disposed  of  by  sale 
if  the  appraisal  summary  (as  defined  in 
i  1.170A-13(c)(4])  signed  by  the  donee 
with  respect  to  the  item  contains,  at  the 
time  of  the  donee's  signature,  a 
statement  signed  by  the  donor  that  the 
appraised  value  of  the  item  does  not 
exceed  $500.  In  the  case  of  an  appraisal 
sinnmary  that  describes  more  than  one 
item,  this  exception  shall  apply  only 
with  respect  to  an  item  clearly  identified 
as  having  an  appraised  value  of  $500  or 
less.  For  purposes  of  this  paragra]^ 
(a)(2Ki).  items  that  form  a  set  (such  as, 
for  example,  a  collection  of  books 
written  by  the  same  author,  components 
of  a  stereo  system,  or  a  group  of  place 
settings  or  a  pattern  of  silverware)  are 
considered  one  item.  In  addition,  aU 
nonpubUcly  fraded  stock  is  considered 
one  item  as  are  all  nonpublicly  traded 
securities  other  than  nonpubUcly  fraded 
stock. 

(ii)  Transitional  rule.  Paragraph 
(a)(2)(i)  of  this  section  is  satisfied  with 
respect  to  an  appraisal  summary 
submitted  to  the  donee  on  or  before 
January  31, 1988,  if  such  donee  obtained 
the  required  statement  bom  the  donor 
on  or  before  March  31. 1966,  on  either  an 
amended  appraisal  summary  or  an 
attachment  to  the  original  appraisal 
summary. 

(3)  Consumption  or  distribution  of 
exempt  purpose.  Paragraph  (a)(1)  of  this 
section  shaU  not  apply  with  respect  to 
an  item  of  charitable  deduction  property 
consumed  or  distributed  by  a  donee 
without  consideration  if  the 
consumption  or  disfribution  is  in 
furtherance  of  a  purpose  or  fimction 
constituting  a  basis  for  such  donee's 
exemption  under  section  501  of  the 
Code.  For  example,  no  reporting  is 
required  wdth  respect  to  medical 
supplies  consumed  or  distributed  by  a 
tax-exempt  relief  organization  in  aiding 
disaster  victims. 

(b)  Information  required  to  be 
provided  on  return.  The  information 
return  required  by  paragraph  (a)(1)  of 
this  section  shall  include  the  following: 

(1)  The  name,  address,  and  employer 
identification  number  of  the  donee 
making  the  information  retiun; 


(2)  A  description  of  the  property  (or 
portion  disposed  of]  in  sufficient  detail 
to  identify  the  charitable  deduction 
property  received  by  such  douee; 

(3)  The  name  and  taxpayer 
identification  number  of  the  donor 
(social  security  number  if  the  donor  is 
an  individual  or  employer  identification 
number  if  the  donor  is  a  corporation  or 
partnership); 

(4)  The  date  of  the  contribution  to 
such  donee; 

(5)  Any  amount  received  by  such 
donee  with  respect  to  the  disposition; 

(6)  The  date  of  the  disposition  by  such 
donee;  and 

(7)  Such  other  information  as  may  be 
specified  by  the  form  or  its  instructions. 

(c)  Successor  donees — (1)  In  general 
Section  6O50L  and  this  section  shall 
apply  to  successor  donees  that  receive 
charitable  deduction  property  (as 
defined  in  paragraph  (e)  of  this  section) 
that  was  fransferred  by  the  original 
donee  after  July  5. 198a  (whether  the 
successor  donee  received  the  property 
from  the  original  donee  or  another 
successor  donee).  For  definitions  of  the 
terms  "donor,"  "donee,"  "original 
donee,"  and  "successor  donee."  see 
S  1.170A-13(c](7)(iv]-^vii). 

(2)  Information  required  to  be 
provided  on  return.  With  respect  to 
charitable  deduction  property  that  is 
fransferred  to  one  or  more  successor 
donees  to  which  this  section  appUes.  the 
information  return  required  by 
paragraph  (a)(1)  of  this  section  shall 
include,  in  addition  to  the  information 
described  in  paragraph  (b)  of  this 
section,  the  following: 

(i)  The  name,  address,  and  employer 
identification  number  of  the 
immediately  succeeding  successor 
donee  (if  any)  and  the  immediately 
preceding  successor  donee  (if  any); 

(u)  The  name,  address,  and  employer 
identification  number  of  the  original 
donee  if  different  from  the  information 
required  by  paragraph  (bKl)  of  this 
section; 

(iii)  The  date  of  contribution  to  the 
original  donee;  and 

(iv)  Such  other  information  as  may  be 
specified  by  the  form  or  its  instructions. 

(3)  Information  to  be  provided  to 
transferor.  Every  successor  donee  to 
which  this  section  applies  that  receives 
any  charitable  deduction  property 
within  the  2-year  period  described  in 
paragraph  (a)(1)  of  this  section  shall 
provide  its  name,  address,  and  employer 
identification  number  to  that  preceding 
donee  on  or  before  the  15th  day  after  ^ 
later  of — 

(i)  The  date  of  fransfer  to  such 
successor  donee,  or 
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(ii)  The  date  such  successor  donee 
receives  a  copy  of  the  appraisal 
summary  from  the  preceding  donee. 

(4)  Donees  that  transfer  property  to 
successor  donees.  In  addition  to 
complying  with  the  requirements  of 
paragraph  (a)(1)  of  this  section,  every 
donee  that  transfers  any  charitable 
deduction  property  to  a  successor  donee 
to  which  this  section  applies  within  the 
2-year  period  described  in  paragraph 
(a)(1)  of  this  section — 

(i)  Shall  provide  its  name,  address, 
and  employer  identification  number  and 
a  copy  of  the  appraisal  summary  (as 
described  in  S  1.170A-13(c)(4))  relating 
to  the  transferred  property  to  the 
successor  donee  on  or  before  the  15th 
day  after  the  latest  of — 

(A)  The  date  of  such  transfer,  or 

(B)  The  date  the  original  donee  signs 
the  appraisal  summary,  or 

(C)  In  a  case  in  which  the  transferring 
donee  is  a  successor  donee,  the  date 
such  donee  receives  a  copy  of  the 
appraisal  summary  from  such  donee's 
transferor,  and 

(ii)  Shall  provide  a  copy  of  its 
information  return  required  by 
paragraph  (a)(1)  this  section  to  the 
successor  donee  on  or  before  the  15th 
day  after  the  transferring  donee  files  the 
information  return  pursuant  to 
paragraph  (e)(2)  of  this  section. 

(5)  Donee.  In  the  case  of  charitable 
deduction  property  that  is  transferred  to 
a  successor  donee  to  which  this  section 
appUes,  the  term  "donee"  as  used  in 
paragraph  (a)(2)  and  (e)  of  this  section 
means  only  the  original  donee. 

(d)  Special  rules— {1]  Statement  to  be 
furnished  to  donors.  Every  donee 
making  a  return  under  section  6050L  and 
this  section  with  respect  to  the 
disposition  of  charitable  deduction 
property  shall  furnish  a  copy  of  the 
return  to  the  donor  of  the  property. 

(2)  Retention  of  appraisal  summary. 
Every  donee  shall  retain  the  appraisal 
summary  described  in  S  1.170A-13(cX4) 
in  the  donee's  records  for  so  long  as  it 
may  be  relevant  in  the  administration  of 
any  internal  revenue  law. 

(e)  Charitable  deduction  property.  For 
purposes  of  this  section,  the  term 
"charitable  deduction  property"  means 
any  property  (other  than  money  and 
publicly  traded  securities  to  which 

S  1.170A-13(c)(7)(xi)(B)  does  not  apply) 
contributed  after  December  31, 1984. 
with  respect  to  which  the  donee  signs 
(or  is  presented  with  for  signatiu«  in 
cases  described  in  { 1.170A- 
13(c)(4)(iv](C)(2))  an  appraisal  summary 
(as  required  by  §  1.170A-13(c)(4)(i)(B)). 
For  purposes  of  this  section,  if  such 
donee  signs  (or  is  presented  with  for 


signature  in  cases  described  in 
i  1.170A-13(c)(4)(iv)(C)(2))  the  appraisal 
summary  after  the  date  of  contribution 
of  the  property,  the  property  is  deemed 
to  be  charitable  deduction  property  from 
the  date  of  contribution. 

(f)  Place  and  time  for  filing 
information  returns— ^1)  Place  for  filing. 
The  doiiee  information  rettjfn  required 
by  section  6050L  and  this  section  shall    . 
be  filed  with  the  Internal  Revenue 
Service  center  listed  on  the  return  form 
or  its  instructions. 

(2)  Time  for  filing — (i)  In  general. 
Except  as  provided  in  paragraph  (f)(2)(ii) 
of  this  section,  the  donee  information 
return  shall  be  filed  on  or  before  the 
125th  day  after  a  donee  sells,  exchanges, 
consumes  or  otherwise  disposes  of  the 
charitable  deduction  property.  A  donee 
information  return  filed  pursuant  to  this 
paragraph  (f)(2)(i)  does  not  have  to 
include  the  information  required  by 
paragraphs  (b)  (3).  (4),  (5).  or  (6).  or 
(c)(2)(i)--{iii)  of  this  section  if  such 
information  is  not  available  to  the  donee 
by  the  due  date  of  the  return. 

(ii)  Exception.  Notwithstanding 
paragraph  (f)(2)(i)  of  this  section,  in  the 
case  of  a  donee  who,  on  the  date  of 
receipt  of  the  transferred  property,  had 
no  reason  to  believe  that  the 
substantiation  requirements  of 
S  1.170A-13(c)  apply  with  respect  to  the 
property,  the  donee  information  return  is 
not  required  to  be  filed  until  the  OOth 
day  after  the  later  of  May  5. 1988.  or  the 
date  on  which  such  donee  has  reason  to 
believe  that  the  substantiation 
requirements  of  S  1.170A-13(c)  apply 
with  respect  to  the  property.  A  donee 
information  return  filed  pursuant  to  this 
paragraph  (f)(2)(ii)  does  not  have  to 
include  the  information  required  by 
paragraph  (b)  (3).  (4),  (5),  or  (6),  or 
(c)(2)(i)--{iii)  of  this  section  if  such 
information  is  not  available  to  the  donee 
by  the  due  date  of  the  retiun. 

(g)  Penalties.  For  penalties  for  failure 
to  compy  with  the  requirements  of  this 
section,  see  sections  6676. 6721.  and 
6723. 

PART  602-OMB  Control  Numbers 
Under  the  Paperwork  Reduction  Act 

Par.  5.  The  authority  for  Part  602 
continues  to  read  as  follows: 

Authority:  28  U.S.C  7805. 

$602,101    [AiMndMI] 

Par.  C  Paragraph  (c)  of  i  602.101  is 
amended  by  inserting  in  the  appropriate 
place  in  the  table  "5  1.170A-13^)  *  *  * 


1545-0908"  and  "S  l.e05(H^l  *  *  *  1S4S- 

0908". 

Lawrence  B.  Gibbs. 

Commissioner  of  Internal  Revenue. 
April  19. 198& 

O.  Doaaldeoa  Ouvotoo. 

Assistant  Secretary  of  the  Treasury. 
[PR  Doc.  88-10007  FUed  5-4-88;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart303 

[FRL-3327-3] 

Citizen  Awards  for  Information  on 
Criminal  Violations  Under  Superfund 

agency:  Environmental  Protection 

Agency. 

action:  Interim-final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  today  publishes  on  an 
interim-final  basis  a  regulation  in 
response  to  the  requirements 
estabUshed  by  section  109(c)  of  the 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  (Pub.  L  99- 
499).  Codified  as  CERCLA  section 
109(d),  it  authorizes  the  President  to  pay 
an  award  of  up  to  $10,000  to  any 
individual  for  information  leading  to  the 
successful  prosecution  of  any  person  for 
a  criminal  violation  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  as  amended.  That 
Section  also  requires  the  President  to 
prescribe,  by  r^ulation.  criteria  for  such 
an  award.  By  Executive  Order  No. 
12580,  the  President,  on  January  23, 1987, 
delegated  to  the  Adminisfrator  of  EPA 
the  authority  to  promulgate  the 
regulation,  and  thereafter  to  carry  out 
the  section  109(d)  award  program,  The 
EPA  has  promulgated  this  regulation  on 
an  interim-final  basis  in  order  to  permit 
the  more  expeditious  protection  of  the 
public  health  and  the  environment,  as 
directed  by  Congress  for  this  provision 
of  SARA.  Nevertiieless,  EPA  is  issuing 
this  rule  in  interim-final  form  and  will 
accept  public  comments  on  it  in 
developing  the  final  rule.  Today's  notice 
sets  forth  who  is  eligible  to  file  a  claim 
for  an  award  and  who  within  EPA  shall 
make  the  determination  of  eligibility  for 
such  an  award,  details  procedures  and 
requirements  for  filing  a  claim,  and 
establishes  the  criteria  for  payment  of 
an  award.  This  notice  also  provides  an 
assurance  of  confidentiality  to  those 
who  provide  such  information  on  a 
confidential  basis. 


DATES:  Effective  date:  September  2. 
1988.  Comments  on  this  interim-final 
rule  must  be  received  on  or  before 
September  2, 1988. 
ADDRESSES:  Commenters  must  each 
send  an  original  and  two  copies  of  their 
comments  to  the  Office  of  Criminal 
Enforcement  Counsel  (LE-134X).  United 
States  Environmental  Protection 
Agency.  401  M  S\ieet  SW..  Washington, 
DC  20460.  The  public  doijiiet  for  this 
interim-final  rule  is  located  in  Room  NE- 
114,  U.S.  Environmental  Protection 
Agency,  401  M  Sti-eet  SW.,  Washington, 
DC  20460,  and  is  available  for  viewing 
from  9:00  a.m.  to  A:O0  p.m.,  Monday 
through  Friday,  excluding  holidays. 
Appointments  to  examine  these  docket 
materials  may  be  made  in  advance  by 
calling  (202)  475-9660. 
Ppn  FURTHER  INFORMATION  CONTACT 

Keith  A.  Onsdorff,  Senior  Attorney- 
Adviser,  Office  of  Criminal  Enforcement 
Counsel  {LE-134X),  United  States 
Environmental  Protection  Agency,  401 M 
Sh^et  SW.,  Washington,  DC  20460, 
phone:  (202)  475-966a 
SUPPLEMENTARY  INFORMATION: 

L  Introduction 

The  Deputy  Assistant  Administrator 
for  Criminal  Enforcement  is  authorized 
to  exercise  his  discretion  in  paying  up  to 
$10,000  for  information  leading  to  the 
arrest  and  successful  prosecution  of  any 
pereon  for  a  criminal  violation  of 
CERCLA,  as  amended. 

The  environmental  and  public  health 
dangers  associated  with  the  illegal 
disposal  of  hazardous  materials  have 
emerged  as  a  matter  of  national  interest 
and  concern.  In  order  to  provide  an 
incentive  for  individuals  to  come 
forward  with  information  concemmg 
such  illegal  practices,  Congress  has 
authorized  EPA  to  estabUsh  a  program 
to  reward  citizens  for  providing 
information  useful  in  prosecuting  those 
involved  in  illegal  hazardous  waste 
activity. 

Because  many  informants  are  only 
available  and  rehable  when  they  are 
given  appropriate  and  efficacious 
assurances  that  their  identity  will  be 
protected  from  disclosure,  the  security 
of  assured  confidentiality  is  necessary 
to  protect  their  employment  status  or 
some  other  legitimate  privacy  interests. 
The  award  provision  provides  both  the 
security  of  confidentiality  and  the 
incentive  of  a  cash  award  for  an 
informant  to  come  forward  with 
pertinent  information  on  the  criminal 
violations  of  CERCLA. 

Both  the  initial  determination  of  a 
claimant's  eligibility  for  an  award  and 
the  subsequent  determination  of  any 
amount  to  be  awarded  to  a  claimant  are 


matters  vested  by  statute  in  the 
exclusive  discretion  of  the  Agency. 
These  determinations  entail  subjective 
considerations  relating  to  the  sound 
administration  of  justice  and  to 
cooperation  with  EPA  investigators  and 
Department  of  Justice  prosecutors. 
Providing  information  to  the  Agency  by 
any  private  citizen  does  not  create  any 
obligation  to  pay  compensation  for  such 
voluntary  assistance.  Law  enforcement 
officials  are  not  deemed  to  be  "private 
citizens"  as  contemplated  by  this  award 
program.  Law  enforcement  official 
means  any  employee  of  the  Federal 
government  who  takes  part  in,  or  is 
responsible  for,  the  enforcement  of 
Federal  statutes  and  regulations 
governing  the  handling  of  hazardous 
substances  or  wastes. 

Inasmuch  as  these  decisions  are  made 
pursuant  to  the  Deputy  Assistant 
Administrator's  discretionary  grant 
authority  under  CERCLA  sectiqp  109(d), 
they  constitute  final  administrative 
action  on  any  properly  filed  award 
claim.  This  award  authority  is  properly 
deemed  to  constitute  the  making  of  a 
discretionary  public  grant.  Because  this 
rule  relates  to  public  grants,  benefits,  or 
contracts,  it  is  exempt  from  all 
requirements  of  section  553  of  the 
Administrative  Procedures  Act  including 
notice  and  opportimity  for  comment  and 
delayed  effective  date. 

EPA  believes  the  program  will  lead  to 
increased  enforcement  activity  with 
greater  deterrent  impact.  This  incentive 
will  also  help  the  Agency  attain  its 
mandated  goals  of  a  cleaner 
environment  and  the  earlier  intervention 
of  remedial  resources,  which  will  result 
in  cost  savings,  enhanced  public  health 
protection  and  more  expeditiously 
conducted  cleanups.  To  expedite  this 
process,  interim-final  promulgation  is 
both  proper  and  appropriate. 

n.  Summary  of  Regulatory  Analyses 

A.  Executive  Order  Na  12291 

Proposed  regulations  most  be 
classified  as  major  or  non-major  to 
satisfy  the  rulemaking  protocol 
established  by  Executive  Order  No. 
12291.  According  to  Executive  Order  No. 
12291.  major  rules  are  those  that  are 
likely  to  result  in: 

(1)  An  annual  cost  to  the  economy  of 
$100  million  or  more;  or 

(2)  A  major  increase  in  costs  or  prices 
for  consumers  or  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions:  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  Vtith  foreign- 


based  enterprises  in  domestic  or  export 
markets. 

This  interim-final  regulation  provides 
an  entirely  voluntary  procedure  by 
which  individuals  who  learn  of  potential 
criminal  violations  of  the  provisions  of 
the  Comprehensive  Environmental 
Resftonse,  Compensation,  and  liabihty 
Act  (CERCLA),  as  amended,  may 
disclose  their  information  to  EPA  and 
apply  for  an  award  of  up  to  $10,000. 
Because  this  interim-final  rulemaking 
imposes  no  new  burdens  of  any  nature 
upon  any  regulated  entity  and  creates 
no  additional  regulatory  entities,  and 
since  the  maximum  award  is  limited  to 
$10,00a  no  formal  Regulatory  Impact 
Analysis  is  necessary.  This  interim-final 
rule  was  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review  as  required  by  Executive  Order 
No.  12291. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  that  a  Regulatory  Flexibihty 
Analysis  be  performed  for  all  rules  that 
are  likely  to  have  "significant  economic 
impact  on  a  substantial  number  of  small 
entities."  Because  this  rulemaking 
appUes  only  to  individuals  who  choose 
to  volunteer  information  to  the  Agency 
regarding  the  criminal  violations  of 
CERCLA,  it  should  have  no  effect  upon 
any  other  organizations,  entities,  or 
businesses,  either  large  or  small. 
Therefore,  EPA  certifies  that  this 
proposed  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1986 
requires  approval  fit)m  the  Office  of 
Management  and  Budget  (OMB)  for 
information  requests.  Because  the  Act 
exempts  from  OMB  clearance  federal 
criminal  matters  or  actions,  and  because 
this  interim-final  rulemaking  is  related 
to  federal  criminal  enforcement  under 
CERCLA,  the  Paperwork  Reduction  Act 
requirements  do  not  apply. 

List  of  Subjects  in  40  CFR  Part  303 

Law  enforcement  Intergovernmental 
relations,  Superfund,  Crime,  Awards, 
National  Response  Center  notification  of 
release.  Destruction  of  records  required 
to  be  retained. 

Dated:  April  2&,  1968. 
Lee  M.  Thomas, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble.  Part  303,  Titie  40  of  the  Code 
of  Federal  Regulations  is  added  as  set 
forth  below: 
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PART  303— CITIZEN  AWARDS  FOR 
INFORMATION  ON  CRIMINAL 
VIOLATIONS  UNDER  SUPERFUND 

Subpart  A— QwMrai 

303.10  Purpose. 

303.11  Definitions.  > 

303.12  Criminal  violations  covered  by  this 
award  authority. 

Subpwt  B-dgMMy  to  Fi*  a  Claim  f or 
Awani  ana  uam  inaiauuii  or  cagnany  ana 
Ainounlof  Award 

303.20  Eligibility  to  file  a  claim  for  award. 

303.21  Determination  of  eligibility  and 
amotmt  of  award. 

Subpart  C^^rttaria  for  Paymant  of  Award 

303.30  Criteria  for  payment  of  award. 

303.31  Assurance  of  claimant 
confidentiality. 

303.32  Pre-payment  offers. 

303.33  Rling  a  claim. 

Autbority:  42  U.S.C  ge08(d].  Executive 
Order  No.  1258a 

Sut)part  A— General 

$303.10   Purpoaa. 

This  regulation  implements  the 
"citizen  award"  authority  granted  by 
Congress  to  the  President  in  the  1986 
Amendments  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA).  section  109(d). 

As  authorized  in  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA)  section  l(»(c)  and 
Executive  Order  No.  12580  (issued  by 
the  President  on  )anuary  23, 1987),  the 
Environmental  Protection  Agency  is 
empowered  to  pay  up  to  $10,000.00  from 
the  Superfund  to  any  individual  who 
provides  information  leading  to  the 
arrest  and  conviction  of  any  person  for  a 
violation  subject  to  a  criminal  penalty 
under  CERCLA  as  amended.  . 

9303.11    DaffciWons. 

(a)  Arrest  Restraint  of  an  arrestee's 
liberty  or  the  equivalent  through  the 
service  of  judicial  process  compelling 
such  a  person  to  respond  to  a  criminal 
accusation. 

(b)  Conviction.  A  judgment  of  guilt 
entered  in  U.S.  District  Court,  upon  a 
verdict  rendered  by  the  court  or  petit 
jury  or  by  a  plea  of  guilty,  including  a 
plea  of  nolo  contendere. 

(c)  Individual.  A  natiural  person,  not  a 
corporation  or  other  legal  entity  nor  an 
association  of  persons. 

§303.12    Criminal  violations covarad by 
this  award  aulhoilty. 

(a)  Failure  to  Give  Required  Notice  of 


a  Release  of  a  Reportable  Quantity  o 
Hazardous  Substance,  42  U.S.C.  9603 


a 
a): 


(b)  Destruction  or  Concealment  of 
Records  Required  under  CERCLA  to 
have  been  Retained.  42  U.S.C.  g603(d). 

Subpwt  B-ERgibWty  to  FNe  a  Claim 
for  Award  and  Determination  of 
EHgibWty  and  Amount  of  Award 

§303.20    EHgibiity  to  fMa  a  claim  for  award. 

(a)  Any  individual,  except  law 
enforcement  officers  and  persons 
convicted  in  the  case  giving  rise  to  the 
award  claim  and  any  persons  identified 
in  9  303.20(b)  shall  be  eligible  to  file  a 
claim  for  an  award  as  provided  for  in 

S  30333  of  this  Subpart 

(b)  No  person  who  was  an  employee 
of  or  contractor  for  the  United  States 
Environmental  Protection  Agency  at  the 
time  he  or  she  came  into  possession  of 
the  information  disclosed  to  other 
Agency  ofRcials  (or  is  so  employed  at 
the  time  of  disclosive),  which 
information  constitutes  in  whole  or  part 
the  basis  for  an  award  claim,  shall  be 
eligible  to  file  a  claim  for  an  award. 

(c)  To  be  eligible  for  an  award,  the 
informant  must  disclose  the  identity  of 
person(s)  [or  other  pertinent  information 
that  leads  to  the  expeditious  disclosure 
of  the  identity  of  said  per8on(8)] 
criminally  culpable  for  the  violations  set 
forth  in  S  303.12  of  Subpart  A. 
Disclosure  of  such  pertinent  information 
must  be  made  to  an  employee,  agent  or 
representative  of  the  United  States 
Environmental  Protection  Agency. 

§  303.21    Dalarmination  of  aHQMHty  and 
amount  of  award. 

The  Agency's  determinations  as  to 
eligibility  and  award  amount  shall 
constitute  final  Agency  action  as  to 
either  amount  or  eligibiUty.  These 
determinations,  consistent  with  the  need 
to  preserve  from  disclosure  the  identity 
of  confidential  informants  (as  noted  in 
Section  303.31)  as  well  as  to  preserve 
fit}m  disclosure  methods  of  Agency 
investigation,  shall  not  be  subject  to 
administrative  challenge  by  any  person 
not  making  a  claim  to  that  award. 

[Note:  It  is  the  Environmental  Protection 
Agency's  view  that  such  determinations  also 
would  not  be  subject  to  judicial  challenge  by 
such  person.] 

Subpart  C— Criteria  for  Payment  of 
Award 

§  303.30    Ciilaiia  for  paymant  of  award. 

Upon  the  filing  of  an  eligible  claim  In 
accordance  with  the  procedures  as  set 
forth  in  §  303.33,  the  Agency's  Assistant 
Administrator  for  Enforcement  and 
Compliance  Monitoring,  or  his  Deputy 
for  Criminal  Enforcement,  in  making  the 
decision  to  grant  an  award,  and  if  so,  in 
what  amount,  shall  consider  all  relevant 
criteria,  giving  such  weight  and 


importance  to  each  separate  criterion  as 
appears  warranted  in  his  judgment 
alone.  Relevant  criteria  include  one  or 
more  of  the  following: 

(a)  Whether  the  claimant's 
information  constituted  the  initial, 
unsoUdted  notice  to  the  Government  of 
the  violation: 

(b)  Whether  the  Government  would 
readily  have  obtained  knowledge  of  the 
violation  in  a  timely  manner  absent 
claimant's  information; 

(c)  Importance  of  the  case, 
egregiousness  of  the  violation,  potential 
for  or  existence  of  environmental  harm; 

(d)  Concealment  of  a  person 
criminally  culpable  or  existence  of  an 
organized  criminal  conspiracy  to 
conceal  the  offen8e(8)  committed  by  the 
named  defendant(8); 

(e)  Willingness  of  the  claimant  to 
assist  the  Government's  prosecution  of 
the  offense(s).  w^ch  assistance  includes 
providing  further  information  and  grand 
jury  testimony,  participating  in  trial 
preparation,  and  trial  testimony  if 
consistent  with  the  limits  on  claimant 
identity  disclosure  as  set  forth  in 

S  303.31. 

(f)  Value  of  the  claimant's  assistance 
in  comparison  to  that  given  by  all  other 
sources  of  information  and  evidence 
which  led  to  arrest  and  conviction. 

8  303.31    Aaauranoa  of  claimant 


No  person,  except  as  authorized  by 
the  Agency's  Office  of  Enforcement  and 
CompUance  Monitoring  to  have  this 
knowledge,  shall  be  given  access  to  the 
identity  of.  or  infonnation  that  would 
lead  to  the  identity  of,  a  claimant  who 
has  requested  anonymity  prior  to 
disclosing  information  to  the  Agency. 


§303.32 

Prior  to  the  actual  payment  of  an 
award,  no  employee  of  the  United  States 
Government,  including  any  person 
purporting  to  act  on  behalf  of  the  United 
States  Environmental  Protection 
Agency,  is  authorized  by  these 
regulations  to  make  any  promise,  offer, 
or  representation  with  respect  to  the 
Agency's  grant  of  an  award  in  exchange 
for  information. 

§303.33    FMngaciaim. 

(a)  Any  individual  seeking  an  award 
under  this  regulation  is  required  to  file  a 
claim  for  such  an  award  with  the  Deputy 
Assistant  Administrator  for  Criminal 
Enforcement  not  later  than  45  days  after 
the  conviction  of  the  per8on[s)  involved 
in  the  prosecution  in  which  the 
infonnation  was  provided. 

(b)  The  claim  submission  must 
provide,  at  a  minimum,  a  summary  of 


the  information  provided,  the  date  the 
information  was  provided,  and  the  name 
and  title  of  the  person  to  whom  the 
information  was  provided. 

(c)  All  claim  submissions  must  be 
submitted  to  the  Office  of  Criminal 
Enforcement  Counsel  (LE-134X).  United 
States  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington. 
DC  20460.  The  claim  envelope  should 
also  specify  whether  the  infonnation 
was  submitted  under  a  request  for 
anonymity  and  whether  such  request  is 
still  in  effect.  All  such  externally 
identified  claims  shall  be  handled  in 
accordance  with  the  Agency  procedures 
for  maintaining  informant 
confidentiality  as  referenced  in  §  303.31 
of  this  Subpart 

[FR  Doc.  88-9844  Filed  5-4-88:  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parte  101-42, 101-43, 101-44, 
101-45  and  101-46 

(FPMR  Amendment  H-16S] 

Utilization  and  Disposal  of  Personal 
Pi'operty 

agency:  Federal  Supply  Service.  GSA. 
action:  Final  rule. 

summary:  This  regulation  revises 
portions  of  FPMR  Subchapter  H  that 
provide  policy  and  procediu-es  for  the 
utilization  and  disposal  of  personal 
property.  It  clarifies  content,  eliminates 
duplication,  and  removes  obstacles  in 
utilizing  and  disposing  of  items  of 
personal  property. 
EFFECTIVE  DATE:  May  5, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stanley  M.  Duda,  Director,  Property 
Management  Division  (FBP),  703-557- 
1240). 

SUPPLEMENTARY  INFORMATION:  The 

General  Services  Administration  has 
determined  that  this  rule  is  not  a  major 
rule  for  the  piuposes  of  Executive  Order 
12291  of  February  17. 1981.  because  it  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more;  a 
major  increase  in  costs  to  consumers  or 
others;  or  significant  adverse  effects. 
The  General  Services  Administration 
has  based  all  administrative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  need  for,  and 
consequences  of.  this  rule;  has 
determined  that  the  pottotial  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  the 


alternative  approach  involving  the  least 
net  cost  to  society. 

List  of  Subjects  in  41  CFR  Parts  101-42, 
101-43. 101-44. 101-45  and  101-46 

Government  property  management, 
Metals,  Reporting  and  record  keeping 
requirements.  Surplus  Government 
property. 

PART  101-42— PROPERTY 
REHABILITATION  SERVICES  AND 
FACILITIES  [REMOVED  AND 
RESERVED] 

1.  Part  101-42  is  removed  and  is 
reserved. 

PART  101-43— UTILIZATION  OF 
PERSONAL  PROPERTY 

2.  The  authority  citation  for  Part  101- 
43  continues  to  read  as  follows: 

Authority:  Sec.  205(c),  63  Stat.  390  (40 
U.S.C.  48e(c)). 

3.  The  table  of  contents  for  Part  101- 
43  is  amended  by  adding  and  revising 
the  following  entries  to  read  as  follows: 

101-43.001-1  Auxiliary  or  accessorial 

automatic  data  processing 

101-43.001-2  Contractor  inventory. 

ipi-43.001-3  Controlled  substances. 

101-43.001-4  Cooperative  agreement. 

101-43.001-5  Cost-reimbursement  contract. 

101-43.001-6  Excess  personal  property. 

101-43.001-7  Executive  agency. 

101-43.001-8  Fair  market  value. 

101-43.001-9  Federal  agency. 

101-43.001-10  Foreign  excess  personal 

property. 

101-43.001-11  Freeze. 

101-43.001-12  GSA. 

101-43.001-13  GSA  regional  office. 

101-43.001-14  Holding  agency. 

101-43.001-15  Inspection. 

101-43.001-16  Intangible  personal  property. 

101-43.001-17  Line  item. 

101-43.001-18  Management. 

101-43.001-19  Material. 

101-43.001-20  Motor  vehicle. 

101-43.001-21  Nonappropriated  fund 

property. 

101-43.001-22  Nuclear  Regulatory 

Commission-controlled  materials. 

101-43.001-23  Personal  property. 

101-43.001-24  Possessions. 

101-43.001-25  Project  grant 

101-43.001-26  Public  agency. 

101-43.001-27  Related  personal  property. 

101-43.001-28  Salvage. 

101-43.001-29  Scrap. 

101-43.001-30  Screening  period. 

101-43.001-31  Surplus  personal  property. 

101-43.001-32  Surplus  release  date. 

101-43.001-33  United  States. 
101-43.002        Requests  for  deviations. 

Subpart  101-43.1— Owwrsl  Provisions 

101-43.101    Agency  utilization  reviews. 
101-43.102    Reassignment  of  personal 

property. 
101-43.103    Agency  utilization  officials. 


Subpart  101-43.3— Utilisation  of  Excsss 

Sec. 

101-43.303    Retention  of  custody. 
101-43.304    Reporting  requirements. 
101-43J04-1    Reporting. 
101-43.304-2    Form  and  distribution  of 

reports. 
101-43.304-3    Excess  personal  property  on  or 

within  excess  real  property. 
101-43.304-4    Property  at  installations  due  to 

be  discontinued. 
101-43.305    Property  not  required  to  be 

formally  reported. 
101-43.306    Assistance  in  emergency  and 

major  disaster  relief. 
101-43.307    Items  requiring  special  handling. 
101-43.307-1    Contractor  inventory. 
101-43.307-2    Controlled  substances,  drugs, 

and  biologicals. 
101-43.307-3    Conditional  gifts  for  defense 

purposes. 
101-43.307-4    Conditional  gifts  to  reduce  the 

public  debt. 
101-43.307-5    Unconditional  gifts. 
101-43.307-6    Intangible  personal  property. 
101-43.307-7    Nonappropriated  fund 

property. 
101-43.307-.«    Noncertified  electronic 

products. 
101-43.307-9    Passenger  motor  vehicles. 
101-43.307-10    Printing,  binding,  and 

blankbook  equipment  and  suppUes. 
101-43.307-11    Property  having  unsafe  or 

dangerous  characteristics. 
101-43.307-12    Shelf-life  items. 
101-43.307-13    Medical  shelf-life  items  held 

for  national  emergency  purposes. 
101-43.308    Withdrawals  and  corrections. 
101^13.306-1    Withdrawals. 
101-43.306-2    Corrections. 
101-43.309    Transfers  of  excess  personal 

property. 
101-43.309-1    Agencies  eligible. 
101-43.309-2    Information  on  availability. 
101-43.309-3    Reimbursement. 
101-43.309-4    Transfer  for  redistribution. 
101-43.309-5    Procedure  for  effecting 

transfers. 
101-43.310    Costs  and  proceeds. 
101-43.310-1    Cost  of  care  and  handling. 
101-43.310-2    Proceeds. 
101-43.311    Determination  of  excess  as 

surplus. 
101-43.311-1    Reportable  property. 
101-43.311-2    Nonreportable  property. 
101-43.311-3    Property  not  utilized. 
101-43.312    Use  of  excess  personal  property 

on  cost-reimbursement  contracts. 
l(n-43.313    Use  of  excess  personal  property 

on  cooperative  agreements. 
101-43.314    Use  of  excess  personal  property 

on  grants. 
101-43.315    Certification  of  non-Federal 

agency  screeners. 

Subpart  101-43.5—  Utilization  of  Forsign 
Excess  Personal  Propsrty 

101-43.502    Holding  agency  responsibiUties. 
101-43.503    Payment  of  costs. 
101-43.504    Donation  availability. 

4.  Section  101-43.000  is  revised  to  read 
as  follows: 
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S101-«aMe   Seopeefi 

This  part  prescribes  the  policies  aod 
methods  goweming  the  econamic  and 
efficient  utilization  of  peiKHial  property 
located  within  and  outeide  the  United 
States,  the  Commonwealth  of  Puerto 
Rico,  American  Samoa,  Guam,  the 
Commonwealtti  of  die  Northern  Mariana 
Islands,  the  Thist  Territory  of  the  Pacific 
Islands,  and  the  Virgin  Islands,  except 
that  Part  201-33  of  the  Federal 
Information  Resoorces  Management 
Regulation  (FIRMR)  (41  CFR  Part  201- 
33]  prescribes  the  poUcies  and 
procedures  governing  the  wwldwide 
reutilizatioa  of  excess  automatic  data 
processing  equipment  (ADPE)  and 
related  supplies  by  the  Federal 
Government.  Pursuant  to  FIRMR  Part 
201-33,  excess  auxiliary  or  accessorial 
AWE  with  a  unit  original  acquiaitioa 
cost  of  $1,500  or  less  shall  be  made  j 
available  for  transfer  in  accordance 
with  this  part 

5.  Section  101-43.001  is  revised  to  read 
as  follows: 


§  101-43.001    Definitions. 

For  the  purposes  of  this  Subchapter  H, 
the  following  terms  shall  have  the 
meanings  set  forth  in  the  following 
sections. 

6.  Sections  101-43.001-1  through  101- 
43.001-33  are  revised  to  read  as  follows: 


S101-43,M1-1    AujtWwyoc 


"AuxiUary  or  accessorial  automatic 
data  processing  equipmenf  means 
equipment  such  as  plotters,  tape 
cleaners,  tape  testers,  data  conversion 
equipment,  source  data  automation 
recording  equipment  (optical  character 
recognition  devices,  computer  input/ 
output  microfilm  and  other  data 
acquisition  devices],  or  computer 
performance  evaluation  equiiment,  etc 
designed  for  use  with  distal,  analog,  or 
hybrid  computer  equi|MDait  either  cable 
or  modem  connected,  ¥riie  connected,  or 
stand-alone,  and  whether  selected  or 
acquired  with  a  computn'  or  separately. 


§101-434)01-2   CoNlractorlnvMitery. 

"Contractor  inventory"  means  any 
property  acquizBd  by  and  in  the 
poraenion  of  a  contractor  or 
subcontractor  (including  Government 
furnished  property)  under  a  contract 
pursuant  to  the  terms  of  which  title  is 
vested  in  the  Government 


9101-4X001-3 

"Controlled  substances"  means: 
(a)  Any  narcotic  depressant 
stimulant  haUucinograic  drug,  or  any 
other  drug  or  other  substance  or 
immediate  preciirsor  included  in 
sdiedules  I,  n,  ni,  IV,  or  V  of  section,  202 


of  die  Controlled  Substances  Act  (21 

U.S.C.  812]  except  exeoipt  chemical 
preparations  and  mixtutes  and  excluded 
substances  listed  in  21  CFR  Ptart  1308; 

(b]  Any  odier  drug  or  substance  which 
the  Attorney  General  determines  to  be 
subject  to  control  porsoant  to  title  n  of 
the  Comprdiensive  Drug  Abuse 
Prevention  and  Control  Act  of  lOTOt  or 

(c)  Any  other  drug  or  substance  which 
by  international  treaty,  convention,  or 
protocol  is  to  be  controlled  by  the 
United  States. 

§101-43.001-4    Cooperative  agreement 
"Cooperative  agreemenf '  means  a 

legal  instrument  reflecting  a  relationship 
between  the  executive  agency  acting  for 
the  Federal  Government  and  a  State  or 
local  government  or  other  recipient 
whenever 

(a)  The  principal  purpose  of  the 
relationship  is  tjfie  transfer  of  money, 
property,  services,  or  anything  of  value 
to  the  State  or  local  government  or  other 
recipient  to  accomplish  a  puMic  purpose 
of  support  or  stimulation  authorized  by 
Federal  statute  rather  than  acquisition 
by  purchase,  lease,  or  barter  of  property 
or  services  for  the  direct  benefit  or  use 
of  the  Federal  Government;  and 

(b]  Substantial  involvement  is 
anticipated  between  the  executive 
agency,  acting  for  the  Federal 
Government  and  the  State  or  local 
government  or  other  recipient  dving 
performance  of  the  contemplated 
activity.  "Other  recipient"  includes  any 
person  or  organization  other  than  a 
State  or  local  government  who  is 
authorized  to  receive  Federal  assistance 
or  procurement  contracts  and  includes 
any  charitable  or  educational  institution. 

§101-43.001-5    Ceet^rsimtHirMment 
contract 

"Cost-reimbursement  contract"  means 
a  contract  providing  for  payment  to  die 
contractor  of  allowable  costs  incurred  in 
the  performance  of  the  contract  to  the 
extent  prescribed  in  the  contract. 

§101-43i»t-»   Exoeaa  peraonal 


would  be  recovered  if  the  piupeity  were 
to  be  sold  by  competitive  bid. 


§101-43M1-16    Intangible  personal 


"Excess  persona]  property"  means 
any  personal  property  under  the  control 
of  any  Federal  agency  which  is  not 
required  for  its  needs  and  the  discharge 
of  its  responsibilities,  as  determined  by 
the  head  thereof. 


§  101-434)01-7 

~   "Executive  agency"  means  any 
executive  department  or  independent 
establishment  in  the  executive  branch  of 
the  Government  including  any  wholly 
owned  GovemBent  corporation. 

§ l0l-4ajltl-»   Ftkmmkatmam. 

"Fair  maiicet  vahie"  means  the  best 
estimate  of  the  gross  proceeds  that 


§  101-43i)01-« 

"Federal  agency"  means  any 
executive  agency  or  any  estabBshment 
in  the  legislative  or  |odicial  branch  of 
the  Government  (except  the  Senate,  the 
House  of  Representatives,  and  the 
Architect  of  the  Capitol  and  any 
activities  under  hie  direction). 

§  10t43-001-10   Foraignewess  personal 
property. 

"Foreign  excess  personal  property" 
means  any  excess  personal  property 
located  ouside  the  States  of  the  Union, 
the  District  of  Columbia,  the 
Conunonwealth  of  Puerto  Rico, 
American  Sanuia.  Guam,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Trust  Territory  of  the  Pacific 
Islands,  and  the  Virgin  Islands.  For  the 
purposes  of  this  regulation,  the  Trust 
Territory  of  the  Pacific  Islands  is 
defined  to  include  Palau  and  the  former 
trust  areas  of  the  Federated  States  of 
Micronesia  and  the  Marshall  Islands. 

§101-43.001-11    Freeze. 

"Freeze"  means  the  process  of 
reserving  at  a  holding  activity,  or  at  the 
controlling  GSA  regional  office,  an  item 
of  excess  personal  property  that  has 
been  requested  by  a  user  or  has  been 
selected  by  a  GSA  area  utilization 
officer  or  other  GSA  representative  to 
fill  an  existing  or  known  requironent 

§101-43.001-12    GSA. 

"GSA"  means  the  General  Service 
Administration,  actiiig  by  or  through  the 
Administrator  of  General  Services,  or  a 
designated  official  to  whom  functions 
under  this  subchapter  have  been 
delegated  by  the  Administrator  of 
General  Services. 

§101-434101-13    GSA  regional  Office. 

"GSA  regional  t^ce"  means  the 

Federal  Supply  Service  Bureau  or  other 
organizational  unit  of  the  GSA  regions 
listed  in  §  101-43.4802  to  which 
authority  has  been  delegated  to  perform 
utilization  and  disposal  functions 
specified  in  this  Subchapter. 


§  1«1-43.00t-14 

"Holding  agency"  means  the 
executive  agency  which  has 
accountability  for  the  property  involved. 


§  101-43.001-15 

"Inspection"  means  the  critical 
examinati'on  of  material  by  any  means      ' 
to  verify  quantity,  to  determine  ) 

condition,  or  to  compare  actual  ' 

characteristics  with  those  given  in 
applicable  specifications. 


"Intangible  personal  property"  means 
property  including  but  not  limited  to 
such  classes  of  items  as  patents,  patent 
rights,  processes,  techniques,  inventions, 
copyrights,  negotiable  instnmients, 
money  orders,  bonds,  shares  of  stock, 
and  similar  evidences  of  value,  except 
as,  in  a  given  case  or  class  of  cases,  may 
be  excluded  by  the  Administrator  of 
General  Services. 

§101-43.001-17    Line  Hem. 

"Line  item"  means  a  single  line  entry 
on  a  reporting  form  which  indicates  a 
quantity  of  personal  property  located  at 
any  one  activity  having  the  same 
description,  condition  code,  and  unit 
cost 

§101-43.001-18    Management 

"Management"  means  the 
safeguarding  of  the  Government's 
interest  in  property  in  an  efficient  and 
economical  manner  consistent  with  the 
best  business  practices. 

§101-43.001-19    MateriaL 

"Material"  means  any  item  necessary 
for  the  equipment,  maintenance, 
operation,  and  support  of  Governmental 
activities  without  distinction  regarding 
its  use  for  administrative  or  operational 
purposes. 

§101-43.001-20   Motor  vehicle. 

"Motor  vehicle"  means  a  conveyance, 
self-propelled  or  drawn  by  mechanical 
power,  designed  to  be  principally 
operated  on  the  streets  and  highways  in 
the  transportation  of  property  or 
passengers. 

§101-43.001-21    Nonappropriated  fund 
property. 

"Nonappropriated  fund  property" 
means  property  acquired  by  religious  or 
Inorale,  welfare  or  recreational 
activities,  post  exchanges,  ship  stores, 
mihtary  officer  or  enlisted  clubs, 
veterans'  canteens,  and  similar 
activities  with  funds  generated  by 
Government  employees  and  their 
dependents  for  operation  of  these 
activities.  Such  property  is  not  Federal 
property. 

§101-434)01-22    Nuclear  Regulatory 
Commisslon-controMed  materials. 

"Nuclear  Regulatory  Commission- 
controlled  materials"  means  those 
materials  the  possession,  use,  and 
transfer  of  which  are  subject  to  the 
regulatory  controls  of  the  Nuclear 
Regulatory  Commission  (NRC)  pursuant 
to  the  Energy  Reorganization  Act  of  1974 
(88  Stat  1233).  The  materials  are  defined 
as  follows: 


(a)  "By-product  material"  means  any 
radioactive  material  (except  special 
nuclear  material)  yielded  in  or  made 
radioactive  by  exposure  to  the  radiation 
incident  to  the  process  of  producing  or 
utilizing  special  nuclear  material.  (See 
10  CFR  Part  30.) 

(b)  "Source  material"  means: 

(1)  Uranium  or  thorium,  or  any 
combination  thereof,  in  any  physical  or 
chemical  form,  or 

(2)  Ores  which  contain  by  weight  one- 
twentieth  of  1  percent  (0.05  percent)  or 
more  of  uranium,  thorium,  or  any 
combination  thereof.  Source  material 
does  not  include  special  nuclear 
material.  (See  10  CFR  Part  40.) 

»  "Special  nuclear  material"  means: 
Plutonium,  uranium  233.  uranium 
ehriched  in  the  isotope  233  or  in  the 
isotope  235,  and  any  other  material 
which  NRC  determines  to  be  special 
nuclear  material,  but  does  not  include 
source  nlaterial.  or 

(2)  Any  material  artificially  enriched 
by  any  of  the  foregoing.  (See  10  CFR 
Part  70.) 


§  101-43.001-23 

"Personal  property"  means  any 
property,  except  real  property,  records 
of  the  Federal  Government,  and  naval 
vessels  of  the  following  categories: 
battleships,  cruisers,  aircraft  carriers, 
destroyers,  and  submarines. 

§101-434)01-24    Possessions. 

"Possessions"  means  the  Virgin 
Islands,  Guam,  American  Samoa,  Wake 
Island,  Midway  Island,  and  the  Guano 
Islands,  but  does  not  include  the 
Commonwealth  of  Puerto  Rico. 

§101-434)01-25    Proiect  grant 

"Project  grant"  means  a  grant  made 
for  a  specific  purpose  and  with  a 
specific  termination  date. 

§101-43.001-26   PuMte  agency. 

"Public  agency"  means  any  State; 
poUtical  subdivision  thereof,  including 
any  unit  of  local  government  or 
economic  development  district  any 
department  agency,  or  instrumentaUty 
thereof,  including  instrumentalities 
created  by  compact  or  other  agreement 
between  States  or  political  subdivisions; 
multijurisdictional  substate  districts 
established  by  or  pursuant  to  State  law; 
or  any  Indian  tribe,  band  group,  pueblo, 
or  community  located  on  a  State 
reservation. 

§101-43.001-27    Related  peraenal 


capacity  of  the  real  property  and 
removal  of  this  personal  property  would 
significantly  diminish  the  economic 
value  of  the  real  property.  Normally, 
common-use  items,  including  but  not 
limited  to  general-purpose  furniture, 
utensils,  office  machines,  office  supplies. 
or  general-purpose  vehicles,  are  not 
considered  to  be  related  personal 
property;  or 

(b)  Is  determined  by  the 
Administrator  of  General  Services  to  be 
related  to  the  real  property. 

§101-43.001-28    Salvage. 

"Salvage"  means  personal  property 
having  value  greater  than  its  basic 
material  content  but  which  is  in  such 
condition  that  it  has  no  reasonable 
prospect  of  use  for  any  purpose  as  a  unit 
(either  by  the  holding  or  other  Federal 
agency),  and  its  repair  or  rehabilitation 
for  use  as  a  unit  is  clearly  impracticable. 
Repairs  or  rehabilitation  estimated  to 
cost  in  excess  of  65  percent  of 
acquisition  cost  would  be  considered 
"clearly  impracticable"  for  purposes  of 
this  definition. 

§101-434)01-20    Scrap. 

"Scrap"  means  personal  property  that 
has  no  value  except  for  its  basic 
material  content. 

§101-434)01-30    Screening  period. 

"Screening  period"  means:  (a)  For 
reportable  excess  personal  property  as 
defined  in  §  101-43.304,  the  calendar 
days  from  the  day  following  receipt  of  a 
report  in  the  appropriate  GSA  office  to 
and  including  the  day  specified  as  the 
surplus  release  date. 

(b)  For  nonreportable  excess  personal 
property  as  defined  in  §  101-43.305,  the 
calendar  days  fiom  the  day  following 
the  date  of  the  determination  by  the 
holding  agency  that  the  property  is 
available  for  screening  as  excess,  to  and 
including  the  day  specified  as  the 
surplus  release  date. 

§101-43.001-31    Surplus  personal 


"Related  personal  property"  means 
any  personal  property  which:  (a)  Is  an 
integral  part  of  real  property  or  is 
related  to,  designed  for.  or  specially 
adapted  to  the  functional  or  productive 


"Surplus  personal  property"  means 
any  excess  personal  property  not 
required  for  the  needs  and  the  discharge 
of  the  responsibiUties  of  all  Federal 
agencies,  as  determined  by  the 
Administrator  of  General  Services. 

§101-43.001-32    Surplus  release  date. 

"Surplus  release  date"  means  the 
predetermined  date  on  which  Federal 
utilization  screening  of  excess  personal 
property  is  terminated.  The  date 
signifies  the  transition  of  the  property 
from  excess  of  surplus  status.  This  term 
is  equivalent  to  "automatic  release 
date"  or  "ARD". 
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§101-43.001-33    United  StalM 

'United  States"  in  the  geographical 
sense  means  all  the  SO  States  and  the 
District  of  Cohimbia. 

7.  Section  101-434)02  is  added  to  read 
as  follows: 

§101-4X002    Request  for  deviitiOM. 

Deviations  from  the  regalations  in  diis 
part  shall  only  be  granted  by  the 
Administrator  of  General  Services  (or 
designee).  Requests  for  deviations  shall 
be  made  in  writing  to  the  General 
Services  Administration  [FB), 
Washington.  DC  20406.  witfi  oom|ilete 
justification.  A  copy  of  the  aothoiizing 
statement  for  each  deviation,  induding 
the  nature  of  the  deviation,  the  reasons 
for  such  ^>ecial  action,  and  the 
Administrator's  or  designee's  approval, 
will  be  available  for  pid>lic  inflection  in 
accordance  with  Saiq>art  105-60.3  oi  this 
title. 

8.  Subpart  101-43.1  is  revised  to  read 
as  follows: 

Subpart  101-43.1— General  ProvisJons 

§101-43.101    Agency  utHizatfon  reviews. 

Each  executive  agency  shall 
continuously  survey  property  under  its 
control  to  assure  maximum  use  and 
shall  promptly  make  personal  property 
that  is  excess  to  its  needs  available  for 
transfer  in  accordance  with  this  part 


9.  Subpart  101-43.3  is  revised  to  read 
asfoHows: 

Subpart  101-43.3-Utlbalion  of 

rifcon. 


101-43.108    nsassltnniisnt  of 
property. 

(a]  When  property  is  determined  to  no 
longer  be  required  for  the  purpose  of  the 
appropriation  from  which  it  was 
purchased  or  for  the  use  to  which  it  has 
been  applied,  an  executive  agency  shall, 
to  the  maximum  extent  feasible, 
reassign  the  property  within  its 
activities,  including  its  cost- 
reimbursement  contractors  as  described 
in  48  CFR  Subpart  1&3.  and  shaO 
immediately  discontinue  procorement  of 
items  for  which  the  property  can  be 
substituted  or  adapted. 

(b)  Federal  agencies  in  the  legislative 
dnd  judicial  branches  are  encouraged  to 
report  and  transfer  excess  personal 
property  and  fill  their  requirements  from 
excess  personal  property  or  other 
Federal  agencies.  In  reporting  personal 
property  as  excess,  each  Federal  agmcy 
shall  ccHuply  with  the  provisions  of  this 
part.  I 

§101-431103   Aoency  utiizatioa  otficiaiSL 
To  promote  the  maxinBim  atilization 
of  exixss  personal  property,  agencies 
are  requested  to  designate  national  and 
regional  utihzaticHi  officials  who  will  be 
responsible  for  promoting  the 
acquisition  and  profitable  use  of 
available  excess. 


§10f-43J01    Fedenll 
procedure. 

The  first  source  of  supply  is  excess 
personal  property,  which  shall  be  used 
by  executive  agencies  to  the  follest 
extent  practicable  as  presofted  in  this 
part.  A  requirement  for  personal 
property  expressed  by  an  authorized 
Federal  activity  identified  in  i  101- 
43.309-1  shall  supersede  any  disposal 
action.  This  means  that  Federal 
transfers  may  be  accomplished  for 
surplus  property  if  the  holding  or  j 
agency  is  notified  prior  to  shipment  or  « 
dehvery  of  dcmated  property  or  prior  to 
actual  removal  (rf  property  from 
Government  control  in  the  case  of  sale. 

§  101-43.302    Agency  lespoiisHjBlty. 

fa]  To  obtain  maximum  utilization  and 
to  minimize  the  procurement  of  new 
items,  each  executive  agency  shaO  be 
responsible  for  making  excess  personal 
property  available  and  for  facilitating 
the  transfer  of  the  propoty  to  other 
Federal  agencies  for  direct  use  or  for  use 
by  their  authcvized  coat-ieimbarsement 
contractors,  cooperatives,  and  project 
grantees,  and  to  the  otganizationa 
specified  in  §  101^3.309-1.  Each 
executive  agency  shall,  to  the  maximum 
practicable  extent  fulfill  its 
requirements  for  property  by  obtaining 
excess  personal  property  from  other 
Federal  ageiunes  instead  at  initiating  a 
new  procurement 

(b)  Agencies  receiving  or  transferring 
excess  personal  property  shall  establish 
controls  over  the  processing  of  transfer 
orders  and  shaU  establish  and  maintain 
an  adequate  system  of  property 
accountability.  Each  Federal  agency 
shall  develop  and  maintain  an  effective 
system  for  the  prevention  and  detection 
of  situations  involving  the  nonuse, 
improper  use.  or  unauthorized  disposal 
or  destruction  of  excess  personal 
prt^erty  received  by  the  agency.  This 
repsonsibility  should  include 
compliance  reviews,  field  inspections, 
audits,  and  other  procedures  to  monitor 
the  excess  personal  property  controlled 
by  an  agency.  The  system  of 
accountability  for  excess  personal 
property  should  be  in  accordance  with 
agency  procedures,  and  records  subject 
to  audit  by  an  internal  audit  group  of  the 
Federal  agency  and  made  available  to 
the  General  Accounting  Office  upon 
request 

(c)  GSA  will  assist  agencies  in 
meeting  their  requirements  fm  pr<^>erty 
of  the  types  excepted  by  this  part  from 


formal  reportmg  as  excess.  Pedeiral 

agencies  requiring  such  property  should 
contact  die  appropriate  GSA  regional 
office  indicated  in  1 101-43.4802.  GSA 
area  utiliiation  officers,  stationed  at  key 
excess  generating  points  throughout  the 
United  States,  acxeea  and  offer 
nonreported  pefsoaal  property  as  it 
becoaies  available  for  trmiafer. 

(d)  GSA  region^  offices  will  screen 
all  requests  for  replenirfmient  of  stock 
and  direct  delivery  purchase  requests 
submitted  by  agencies  against  Usts  of 
excess  persoqal  property  available  in 
then-  regions.  GSA  may  take  physical 
custody  of  such  excess  perstnial 
property  for  redistribution  or  may  direct 
its  transfer  to  executive  agencies 
instead  of  procurement  of  new  property 
from  commercial  sources  of  supply. 
Notice  of  intent  to  substitute  will  be 
provided  to  the  ordering  agency  if  the 
excess  personal  property  is  used, 
rehalulitated,  or  differs  in  some 
substantial  characteristics  from  the  item 
ordered.  This  will  ^ve  the  ordering 
agency  an  opportunity  to  inspect  the 
property  before  shipment  Acceptance  of 
excess  personal  property  under  these 
circumstances  shall  be  required  unless 
the  using  agency  subaiits  a  written 
justification  stating  dut  such  transfers 
or  substitutions  would  resuh  in  serioos 
hardship  or  impairment  to  its 
operations. 

(e)  Part  101-27  prescribes  standards 
for  executive  agencies  use  in  computing 
inventory  levels.  To  encourage  the  use 
of  excess  property  which  might 
otfierwise  be  disposed  of  as  surplus, 
inventory  levels  may  be  adjusted 
upward  when  items  of  stock  are  to  be 
acquired  frcMn  excess  sources.  Such 
adjustments  should  be  computed  with 
caution  and  arrived  at  after  careful 
analysis  which  gives  consideration  to 
the  factors  set  forth  in  Part  101-27  and 
this  part  Generally,  acquisitions  of 
items  for  inventory  from  excess  shall  not 
exceed  a  2-year  supply  except  when: 

(1)  A  greater  quantity  is  needed  to 
meet  known  requirements  for  an 
authorized  planned  program. 

(2)  The  item  is  not  available  without 
special  manufacture  and  a  predictable 
requirement  exists. 

(3)  Administrative  determination  has 
been  made  that  in  application  of  the 
economic  order  quantity  (EOQ) 
principle  of  stock  replenishment  within 
an  agency,  an  inventory  level  in  excess 
of  2  years  is  appropriate  for  low  dollar- 
volume  items. 

(4)  The  items  are  b^ag  transferred 
into  authorized  stock  funds  for  resale  to 
other  Government  agencies. 


(5)  In  addition,  the  following 
conditions  should  be  met  prior  to 
acquisition  of  excess: 

(i)  There  must  be  a  predictable 
requirement  for  an  authorized  program. 

(ii)  The  cost  of  acquisition,  including 
packing  and  shipping,  carrying  in 
inventory,  and  preservation,  shall  not 
exceed  delivered  cost  of  new  material. 

(iii)  The  supply  acquired  does  not 
exceed  the  expected  shelf  life, 
cohsidering  condition  at  time  of 
acquisition. 

(iv)  Hie  supply  of  spare  parts 
acquired  shall  not  exceed  the  life 
expectancy  of  the  equipment  supported. 

§101-43.303    Retention  of  custody. 

(a)  GSA  may  direct  the  holding 
agency  to  retain  custody  of  property 
reported  to  GSA  for  utilization, 
donation,  or  sales  action  pending 
disposition.  The  holding  agency  shall 
make  adequate  provisions  for  the 
protection  of  property  in  its  custody  and 
reported  to  GSA  against  the  hazards  of 
fire,  theft,  vandalism,  and  weather 
commensurate  with  the  condition  and 
value  of  the  property  and  the 
availabihty  of  storage  space. 

(b)  GSA  may  order  transfer  of  partial 
or  total  custody  to  other  executive 
agencies,  with  their  consent. 

(c)  At  the  end  of  a  period  of  180  days 
frtim  the  date  the  property  is  made 
available  to  GSA.  the  holding  agency 
may,  upon  proper  notification  to  the 
appropriate  regional  Federal  Supply 
Service  Bureau,  elect  to  assume  the 
responsibility  to  complete  the  disposal 
in  compUance  with  all  the  processing 
requirements  of  this  Subchapter  H 
normally  performed  by  GSA,  except  that 
property  pending  transfer  or  donation 
for  a  known  requirement  and  property 
offered  for  sale  in  an  invitation  for  bids 
will  not  be  returned  to  holding  agency 
control  Such  property  may  be  returned 
to  holding  agency  control  if  the  pending 
transfer  or  donation  cannot  be 
completed  or  the  pending  sales  offering 
produces  no  bids. 

§  101-43.304   Reporting  requirements. 

§101-43.304-1    Reporting. 

(a)  Excess  personal  property  shall  be 
reported  promptly  in  accordance  with 
the  Federal  supply  classification  (FSC) 
grctups  and  classes  in  §  101-43.4801  with 
descriptions  in  sufficient  detail  to  permit 
transfer  or  sale  nvithout  furthn*  reference 
to  the  holding  agency.  In  the  absence  of 
these  descriptions,  adequate  commercial 
descriptions  shall  be  substituted. 
Exceptions  to  these  reporting 
requirements  are  covered  in  S 101- 
43.305.  Whenever  possible,  the  national 
stock  number  (NSN)  shall  be  provided 


as  part  of  the  description.  It  is  essential 
that  the  excess  personal  property  report 
reflect  the  true  condition  of  the  property 
as  of  the  date  it  is  reported  excess 
through  assignment  of  the  appropriate 
disposal  condition  code  designation  as 
defined  in  S  101-43.4801(e).  Each 
Department  of  Defense  (DoO)  excess 
personal  property  report  must  also 
contain  the  appropriate  supply  condition 
code  as  defined  in  §  101-43.4801(f). 
except  reports  of  contractor  inventory 
when  a  determination  is  made  that 
inclusion  of  the  supply  condition  code  is 
impractical.  When  available  from 
property  records,  civilian  agencies  shall 
also  include  the  appropriate  supply 
condition  code  in  excess  personal 
property  reports.  To  expedite 
processing,  reports  may  be  submitted  up 
to  60  days  prior  to  the  actual  date  of 
property  availabihty,  provided  that  the 
report  clearly  indicates  this  pending 
status  and  reflects  the  date  on  which  the 
property  will  be  determined  excess. 

(b)  When  an  item  of  equipment  is 
reported  as  excess,  any  available 
operating  manual,  parts  Ust  circuit  or 
wiring  diagram,  maintenance  record  log, 
or  other  instructional  or  information 
publication  or  brochure  pertaining  to  the 
equipment  shall  be  reported. 

(c)  If  the  property  reported  is  a 
prefabricated  movable  structure  that 
has  been  installed  in  a  permanent 
manner  and  if  the  reporting  agency 
requires  that  the  site  be  restored  at  the 
expense  of  the  transferee,  donee,  or 
purchaser,  the  nature  and  estimated  cost 
of  restoration  shall  be  included. 

(d)  When  the  property  being  reported 
is  an  excess  strategic  or  critical  material 
previously  reported  to  GSA  in 
accordance  with  Subpart  101-14.1  but 
not  accepted  for  transfer  to  the  national 
stockpile,  the  fact  that  the  material  was 
previously  reported  shall  be  noted. 

§101-43.304-2    Form  and  distribution  of 
reports. 

(a)  Reports  of  excess  property  shall  be 
made  on  Standard  Form  (SF)  120.  Report 
of  Excess  Personal  Property,  and  SF 
120A,  Continuation  Sheet  [Report  of 
Excess  Personal  Property),  illustrated  at 
§§101-43.4901-120  and  101-43.4901- 
120A  respectively,  in  accordance  with 
the  instructions  in  §  101-43.4901-120-1, 
or.  when  acceptable  to  GSA,  by 
automatic  data  processing  (ADP)  media. 
Federal  agencies  having  or  developing 
automated  property  management 
systems  should  consider  automated 
reporting  of  excess  property  as  a  means 
of  reducing  workload  and  expediting  the 
reporting  process. 

(b)  The  SF  120  and  SF  120A  shall  be 
submitted  in  an  original  and  three 
copies.  Reporting  by  ADP  media  shall  be 


as  specified  and  approved  by  GSA. 
Reports  shall  be  directed  to  the  GSA 
regional  office  for  the  region  in  which 
the  property  is  located  (see  §  101- 
43.4802].  However,  reports  of  fixed-wing 
and  rotary-wing  aircraft  shall  be 
submitted  to  the  General  Services 
Administration  (9FB),  San  Francisco,  CA 
94015,  and  excess  Standard  forms,  with 
samples  of  these  forms,  shall  be 
submitted  to  the  General  Services 
Administration  (7FB),  Ft  Worth.  TX 
76102,  for  potential  redistribution  under 
the  Standard  forms  program.  Reports  of 
excess  ADPE  shall  be  submitted  as  set 
forth  in  FIRMR  Part  201-33  (41  CFR  Part 
201-33).  except  for  reports  of  excess 
auxihary  or  accessorial  ADPE  with  a 
unit  original  acquisition  cost  of  $1,500  or    ^ 
less,  which  shall  be  submitted  in 
accordance  with  this  §  101-43.304-2. 

§  101-43.304-3    Excess  personal  property 
on  or  writtiln  excess  real  property. 

Excess  related  personal  property  as 
defined  in  §  101-43.001-27  shall  be 
reported  to  GSA  in  accordance  with  Part 
101-47  of  this  chapter.  Excess  personal 
property,  other  than  related  personal 
property,  which  may  be  located  on  or 
within  excess  real  property,  shall  be 
governed  by  this  part  The  fact  that  the 
excess  personal  property  is  located  on 
or  within  excess  real  property  shall  be 
noted  on  the  report. 

§101-43.304-4    Property  at  installations 
due  to  IM  discontinued. 

Executive  agencies  that  have 
installations  which  are  due  to  be 
discontinued,  closed,  or  abandoned  and 
at  which  there  will  be  excess  personal 
property  shall,  unless  inadvisable  in  the 
interest  of  national  security,  give 
advance  notice  of  such  situations  as 
early  as  possible  by  letter  to  the 
appropriate  GSA  regional  office.  In  such 
cases,  agencies  shall  identify  the 
installations  to  be  discontinued,  provide 
the  scheduled  date  for  the  removal  of 
personnel  from  the  location,  and  specify 
the  last  date  when  the  personal  property 
will  be  needed.  As  soon  as  possible 
after  filing  advance  notice,  the  excess 
personal  property  shall  be  reported  in 
accordance  with  §  101-43.304-1  to 
provide  time  for  screening  for  Federal 
utilization  and  donation  purposes. 
Seventy-five  calendar  days  are  usually 
required. 

§101-43.305    Property  not  required  to  be* 
formally  reported. 

(a)  Excess  personal  property  which  is 
not  required  to  be  formally  reported  to 
GSA  in  accordance  with  §  101-43.304  is 
a  valuable  source  of  supply  for  Federal 
agencies.  GSA  regional  offlces  and  area 
utilization  officers  are  responsible  for 


I 
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local  screening  of  such  property,  for 
making  it  available  to  Federal  agencies, 
and  for  its  expeditious  transfer.  Holding 
agencies  shall  cooperate  with  GSA 
representatives  in  making  information 
available  and  in  providing  access  to  the 
nonreportable  excess  personal  property. 
Federal  agency  employees  shall  be 
permitted  access  to  holding  installations 
for  screening  purposes  upon 
presentation  of  a  vahd  Federal  agency 
employee's  identification  card.  Holding 
agencies  shall  make  reasonable  e^orts 
to  obtain  utilization  among  other 
Federal  agencies  of  property  not 
covered  by  GSA  utilization  screening 
processes.  In  the  case  of  controlled 
substances,  solicitation  shall  be  limited 
to  those  agencies  authorized  for  transfer 
under  S  101-43.307-2(a)  provisions. 

(b)  Unless  otherwise  directed  by  GSA, 
the  following  excess  personal  property 
shall  not  be  reported: 

(1)  Perishables,  defined  for  the 
purposes  of  this  section  as  any 
foodstuffs  which  are  subject  to  spoilage 
or  decay;  i 

(2)  Property  dangerous  to  public  ' 
health  and  safety; 

(3)  Scrap  and/or  salvage,  provided  the 
property  strictly  conforms  to  the 
definitions  for  scrap  and/or  salvage 
§{101-43.001-28  and  101-43.001-29); 

(4)  Property  determined  by  competent 
authority  to  be  classified  or  otherwise 
sensitive  for  reasons  of  national 
security;  | 

(5)  Other  items  excepted  bom     \ 
reporting  as  Usted  in  §  101-43.4801; 

(6)  Otherwise  reportable  property 
which,  prior  to  reporting  as  required  in 
§  101-43.304,  is  transferred  directly 
between  Federal  agencies  as  provided 
in  i  101^3.309-5{a)  or  by  | 
prearrangement  with  GSA  to  fill  a  ' 
known  need; 

(7)  Trading  stamps  and  bonus  goods 
(see  §  101-25.103-3);  and 

(8)  Nonappropriated'fiind  property 
(see  9  101-43.307-7). 

(c)  Nuclear  Regulatory  Commission- 
controlled  materials  are  exempt  from 
reporting  to  GSA  as  excess  personal 
property.  Transfers  of  such  materials 
shall  be  made  in  accordance  with 
applicable  NRC  regulations.  (See  10  CPR 
Parts  30,  40,  and  70.) 


9  101-43.306 

and  irajor  disaster  rcitef. 

In  accordance  with  instructions  of  the 
Ac&unistrator,  Federal  Disaster 
Assistance  Administration,  Department 
of  Housing  and  Urban  Development  or 
his  designee,  excess  personal  property 
shall  be  utilized  in  behalf  of  or  loaned  to 
State  and  local  governments,  with  or 
without  compensation  therefor,  pursuant 
to  the  Disaster  Relief  Act  of  1974  (Pub.  L 


93-288)  and  Executive  Order  11795  of 
July  11, 1974,  to  provide  assistance  to 
State  and  local  governments  in 
alleviating  suffering  and  damage 
resulting  from  any  emergency  or  major 
disaster.  Excess  medicines,  foods,  and 
other  consumable  supplies  may  be 
distributed  to  State  and  local 
governments  for  these  purposes.  In  the 
event  such  property  has  been  reported 
to  GSA  pursuant  to  §  101^3.304,  it  shall 
be  withdrawn  by  the  holding  agency 
pursuant  to  i  101-43.308. 

§101-43.307    lt«m  rsquMng  siMCial 
handling. 

§101-43.307-1    Contractor  hivwitory. 

Subject  to  the  limitations  contained  in 
this  part  and  in  Parts  101-44  and  101-45. 
any  executive  agency  may  authorize  any 
of  its  contractors  or  their  subcontractors 
to  retain  or  dispose  of  any  contractor 
inventory  pursuant  to  Federal 
Acquisition  Regulation  (48  CFR  Subpart 
45.6)  and  under  such  orders  as  such 
agency  may  prescribe.  In  the  case  of 
contractor-owned  contractor  inventory, 
compUance  with  the  utilization 
requirements  and  procedures  in  this  part 
should  ordinarily  occur  prior  to  the 
Government's  exercising  the  applicable 
option  to  take  over  such  proper^.  When 
utilization  efi'orts  disclose  that  an 
agency  will  accept  transfer  of  such 
property,  the  appropriate  agency  shall 
take  the  necessary  action  to  acquire  title 
for  the  Government. 

§101-43.307-2    ContrdtodsubstwiCM, 
drugs,  and  biologicais. 

(a)  All  controlled  substances  that  the 
holding  agency  determines  to  be  excess 
shall  become  surplus  after  the  holding 
agency  has  complied  with  the  u^ization 
requirements  of  §  101-43.102.  The 
holding  agency  is  not  required  to  report 
the  controlled  substances  to  GSA  as 
excess  personal  property.  In  effecting 
utilization,  holding  agencies  shall 
transfer  excess  controlled  substances 
only  to  those  Federal  agencies  which 
certify  that  they  are  registered  with  the 
Drug  Enforcement  Administration 
(DEA),  Department  of  Justice,  and  are 
authorized  to  procure  the  particular 
controlled  substances  being  transferred. 
The  certification  shall  include  the 
registration  number  of  the  DEA  Form 
223.  Certificate  of  Registration,  issued 
by  DEA. 

(b)  Drugs  and  biologicals  (other  than 
controlled  substances)  in  FSC  class  6505 
which  are  determined  to  be  excess  and 
fit  for  human  use  shall  be  handled  as 
provided  in  §  101-43.305.  Such  items 
may  be  separately  packaged  or  may  be 
components  of  a  drug  kit.  Drug  kits  shall 
be  clearly  labeled  to  identify 
components  unfit  for  human  use.  Items 


determined  unfit  for  human  use  due  to 
expiration  of  shelf  life  may  be 
transferred  for  animal  experimental  use 
on  a  case-by-case  basis  subject  to  prior 
approval  of  GSA.  All  other  items 
determined  to  be  unfit  for  human  use 
shall  be  destroyed  by  the  holding 
agency  as  provided  in  §  101-45.903. 

§101-43.307-3    Condltionai  gifts  for 
defsnso  purposos. 

(a)  Any  agency  receiving  an  offer  of  a 
conditional  gift  (other  than  money  or 
intangible  property)  for  a  particular 
defense  purpose  within  the  purview  of 
the  Act  of  July  27, 1954  (50  U.S.C.  1151- 
1156)  shall  notify  the  appropriate  GSA 
regional  office  and  shall  submit  a 
recommendation  as  to  acceptance  or 
rejection  of  the  gift. 

(b)  Prior  to  such  notification,  the 

.  receiving  agency  shall  acknowledge 
receipt  of  the  offer  and  advise  the  donor 
of  its  referral  to  a  GSA  regional  office 
but  shall  not  indicate  acceptance  or 
rejection  of  the  gift  on  behalf  of  the 
United  States.  A  copy  of  the 
acknowledgment  shall  accompany  the 
notification  and  recommendation  to  the 
regional  office. 

(c)  When  the  gift  is  determined 
acceptable  and  can  be  used  in  the  form 
in  which  offered,  it  will  be  transferred 
without  reimbursement  to  a  Federal 
agency  designated  by  GSA  for  use  for    ' 
the  particular  purpose  for  which  it  was 
donated. 

(d)  If  the  gift  is  one  which  GSA 
determines  shall  be  converted  to  money, 
the  funds,  after  conversion,  will  be 
deposited  with  the  Treasury  Department 
for  transfer  to  an  appropriate  account 
which  will  best  effectuate  the  intent  of 
the  donor,  as  provided  in  Treasury 
Department  Circular  No.  957.  dated 
February  24, 1955. 

(e)  Such  conditional  gifts  of  property 
will  be  accepted  or  rejected  on  behalf  of 
the  United  States  or  transferred  to  an 
agency  by  GSA  only  after  consultation 
with  the  interested  agencies. 

(f)  GSA  will  advise  the  donor  and  the 
agencies  concerned  of  the  action  taken 
with  respect  to  acceptance  or  rejection 
of  the  conditional  gift  and  of  its  final 
disposition. 

§101-43^7-4    Conditional  gifts  to  rMkico 
ttM  pubNc  dsM. 

(a)  Pursuant  to  31  U.S.C.  3113.  gifts 
may  be  made  to  the  United  States  on  the 
sole  condition  that  the  property  be  sold 
and  the  proceeds  used  to  reduce  the 
pubUc  debt  Any  agency  receiving  an 
offer  of  a  gift  (other  than  money  or 
intangible  property)  for  such  purpose 
shall  notify  the  appropriate  GSA 
regional  office  and  shall  submit  a 


recommendation  as  to  acceptance  or 
rejection  of  the  gift 

(b)  Prior  to  such  notification,  the 
receiving  agency  ^all  acknowledge 
receipt  of  the  offer  and  advise  the  donor 
of  its  referral  to  GSA  but  shall  not 
indicate  acceptance  or  rejection  of  the 
gift  on  behalf  of  the  United  States.  A 
copy  of  the  acknowledgment  shall 
accompany  the  notification  and 
recommendation  to  the  GSA  regional 
office. 

'  (c)  GSA  will  advise  the  donor  and  the 
agency  concerned  of  the  action  taken 
with  respect  to  acceptance  or  rejection 
of  the  conditional  gift  If  the  gift  is 
determined  acceptable,  GSA  will 
convert  it  into  money  and  the  proceeds 
shall  be  deposited  into  a  special  account 
in  the  Department  of  the  Treasury 
established  for  this  purpose. 

§  101-43.307-8    UneondMonal  gifts. 

Any  unconditional  gift  accepted  by  a 
Federal  agency,  or  by  an  employee  or 
agent  representing  a  Federal  agency  in 
an  official  capacity,  shall  immediately 
become  property  of  the  Federal 
Gbvemment  If  the  receiving  agency  has 
specific  authority  to  use  the  property,  it 
may  then  be  used  for  any  authorized 
purpose  by  that  agency.  Such  property 
shall  be  accounted  for  in  the  same 
manner  as  personal  property  acquired 
bom  other  authorized  sources  and  shall 
lo.se  its  identity  as  an  tmconditional  gift 
upon  entry  into  the  agency  property 
account.  When  property  acquired  as  an 
tmconditional  gift  cannot  be  used  or  is 
no  longer  required  by  the  receiving 
agency,  it  shall  be  reported  to  GSA  as 
excess  personal  property  in  accordance 
with  §  101-43.304. 

§101-43.307-6    IntanglMs  personal 
propsrty. 

Excess  intangible  personal  property 
shall  be  reported  to  the  General 
Services  Administration  (F). 
Washington,  DC  20406,  and  shall  not  be 
transferred  or  disposed  of  without  prior 
approval  of  GSA.  except  for  bonds, 
notes,  or  other  seciuities  authorized  to 
be  disposed  of  by  the  Secretary  of  the 
Treasury  under  section  5  of  the  Act  of 
April  3, 1945  (31  U.S.C  324). 

§101-43.307-7    Nenappropriatodfund 
proporty. 

(a)  Nonappropriated  fund  property 
determined  to  bie  excess  may  be  made 
available  for  transfer  under  those 
provisions  of  this  part  which  apply  to 
nonreportaUe  property. 

(b)  Transfers  of  nonappropriated  fund 
property  shall  be  made  upon  such  terms 
as  shaU  be  agreed  upon  by  the  owning 
activity  and  the  receiving  agency. 
However,  an  agency  should  not  acquire 


such  property  if  the  reimbursement 
requested  is  greater  than  the  best 
estimate  of  the  gross  proceeds  if  the 
property  were  to  be  sold  on  a 
competitive  bid  basis  or  the  dollar  value 
offered  on  a  trade-in. 

(c)  Federal  property  in  the  custody  of 
a  nonappropriated  fund  activity,  when 
determined  to  be  excess,  shall  be 
reported  or  otherwise  made  available  to 
GSA  in  accordance  with  this  part  for 
transfer  without  reimbursement  except 
as  required  by  9  101-43.309-3. 

§101-43.307-6    Noncsrtiflod  sloctronic 
products. 

(a)  For  the  purpose  of  this  section 
"noncertified  electronic  product"  means 
any  excess  or  exchange/sale  electronic 
product  for  which  there  is  an  applicable 
radiation  safety  performance  standard 
prescribed  by  the  Food  and  Drug 
Administration  (FDA)  under  21  CFR  Part 
1000  and  which  the  manufacturer  has 
not  certified  as  meeting  such  standard. 
The  noncertification  may  be  due  to 
either: 

(1)  Manufacture  of  the  product  before 
the  effective  date  of  the  standard  or 

(2)  The  product  being  exempted  from 
the  applicable  standard  and  so  labeled. 

(b)  Excess  or  exchange/sale 
noncertified  electronic  products  shall  be 
reported  for  transfer  to  Federal  agencies 
in  accordance  with  the  provisions  of 

99 101-43.304  and  101-43.307-8.  The 
excess  report  shall  identify  the  items  as 
noncertified  electronic  products  and 
shall  contain  a  statement  that  the  items 
may  not  be  in  compliance  with 
applicable  radiation  safety  performance 
standards  prescribed  by  FDA  under  21 
CFR  Part  1000. 

(c)  Excess  property  catalogs  and 
bulletins  circulated  by  GSA  offering 
such  items  shall  advise  Federal  agencies 
of  the  potential  danger  of  luing  the  items 
unless  they  are  upgraded  to  meet 
Federal  radiation  safety  standards. 

(d)  Transfers  of  noncertified 
electronic  products  among  Federal 
agencies  shall  be  accompanied  as  set 
forth  in  { 101-43.309.  The  transfer  order 
form  shall  reflect  a  certification  that  the 
transferee: 

(1)  Is  aware  of  the  potential  danger  in 
using  the  item  without  a  radiation  test  to 
determine  the  acceptability  for  use  and/ 
or  modification  to  bring  it  into 
compliance  with  the  radiation  safety 
performance  standard  prescribed  for  the 
item  under  21  CFR  Part  1000;  and 

(2)  Agrees  to  accept  the  item  from  the 
holding  agency  under  the  conditions 
cited  in  paragraph  (d)(1)  of  this  section. 

§101-43.307-9    Passsngsrmotor vshldes. 

When  acquiring  an  excess  passenger 
motor  vehicle  without  reimbursement 


for  upgrading  or  rei^cement  purposes, 
an  agency  shall  promptly  repmt  as 
excess  the  replaced  veUde  (see  9 101- 
43.304).  The  report  must  be  submitted 
within  30  calendar  days  after  delivery  of 
the  replacement  vehicle  unless  the 
replacement  vehicle  is  diai:ged  to  the 
number  of  passenger  motor  vehicles 
authorized  by  current  appropriations. 
When  the  replaced  passenger  vehicle  is 
reported  excess  to  GSA,  the  report  shall 
be  documented  so  as  to  identify  the  item 
control  number  on  the  transfer 
document  for  the  replacement  vehicle. 
Agencies  having  a  temporary  emergency 
need  for  passenger  motor  vehicles,  and 
having  authority  to  lease  motor  vehicles, 
shall  obtain  sudi  vehicles  fit>m  excess 
when  they  are  not  available  from  a  GSA 
Fleet  Management  Center  prior  to 
leasing  vehicles  from  private  sources. 
Such  temporary  emergency  use  shall  not 
exceed  a  period  of  3  months. 


§101-43.307-10 

Mankbook  squlpnwnt  and  suppNM. 

Excess  machinery,  equipment 
material,  and  suppUes  for  printing, 
binding,  and  blankbook  work  shall  be 
reported  to  the  Public  Printer  for 
possible  transfer  to  the  Government 
Printing  Office,  as  provided  in  section  3 
of  the  Act  of  July  19, 1919  (44  U.S.C.  312), 
prior  to  reporting  to  GSA.  Reports 
should  be  addressed  to  the  Government 
Printing  Office  (GPO).  Customer  Service 
Manager,  North  Capitol  and  H  Streets. 
NW..  Washington,  DC  20401.  Property 
not  needed  by  GPO  shall  be  reported  by 
the  holding  agency  to  GSA  in 
accordance  with  this  part. 

§  101-43.307-1 1    Propsrty  having  unsafe  or 
dangerous  charscterlsUcs. 

Any  item  of  excess  personal  property 
having  unsafe  or  dangerous 
characteristics  must  be  rendered  safe  by 
the  holding  activity  before  shipment  or 
pickup  is  made,  or  advice  must  be  given 
the  transferee  regarding  the  actual  or 
potential  danger  and  the  property 
clearly  labeled  to  show  this  danger. 
Items  on  the  U.S.  Munitions  List  (22  CFR 
Part  121)  that  are  subject  to 
demiUtarization  requirements  shall  be 
identified  on  the  excess  personal 
property  report  by  the  reporting  activity 
with  the  appropriate  one-letter 
demiUtarization  codes  listed  in  §  101- 
43.4804.  Federal  agencies,  acquiring 
these  items  shall  perpetuate  the 
demilitarization  codes  in  their  property 
records  and  on  subsequent  reports  of 
excess  personal  property  submitted  to 
GSA.  Demilitarization  codes  shall  also 
be  perpetuated  on  records  of 
nonreportable  property.  Demilitarization 
will  be  a  condition  of  excess  personal 
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property  transfers,  and  denulitarization 
requirements,  when  applicable,  will  be 
carried  out  prior  to  transfer  unless 
otherwise  excepted  by  GSA.  The 
requirement  to  demihtarize  certain 
munitions  list  items  prior  to  transfer  will 
normally  be  waived  for  the  following 
recipients: 

(a)  Federal  agencies,  when  the  agency 
requires  the  property  for  functional  use 
and  agrees  to  demihtarize  the  item  prior 
to  furUier  disposition;  and 

(b)  Contractors,  project  grantees,  or 
other  non-Federal  recipients,  provided 
the  sponsoring  Federal  agency 
determines  that  prior  demiUtarization  is 
not  in  the  best  interest  of  the 
Government  and  the  recipient  agrees  to 
demilitarize  the  property  prior  to  further 
disposition. 

S  101-43.307-12    SiMif-lita  ttwiw. 

(a)  When  quantities  on  hand  of  an 
item  of  a  deteriorative  nature  which  has 
a  predetermined  expiration  date  exceed 
requirements  for  the  period  ending  on 
the  expiration  date,  or  for  the  period 
ending  on  the  extended  expiration  date, 
such  quantities  shall  be  determined 
excess  to  the  needs  of  the  holding 
agency,  provided  that  the  overages 
caimot  be  utihzed.  cross-serviced,  or 
retiuned  for  credit.  Management  of  such 
items  prior  to  determination  as  excess 
shall  be  governed  for  executive 
agencies,  except  DoD,  by  Subpart  101- 
27.2.  and  for  OoD  by  appropriate  DoD 
instructions. 

(b)  Drugs  and  biologicals  requiring 
refrigeration  or  deep  freeze,  medical 
shelf-life  items  held  for  national 
emergency  purposes  (see  S  101-43.307- 
13].  subsistence  items,  and  ammunition 
are  excepted  from  the  provisions  of  this 
section. 

(c)  Shelf-life  items  which  have  a 
remaining  useful  life  of  3  or  more 
months  before  reaching  the  expiration 
date  and  are  not  otherwise  utilized  as 
provided  in  paragraph  (a)  of  this  section, 
shall  be  reported  as  excess  in 
accordance  with  §  101-43.304.  However, 
agencies  may  at  their  option  also  report 
shelf-life  items  not  required  to  be 
reported  by  9 101-43.304.  The  report 
shall  identify  the  items  as  shelf-life 
items  by  carrying  the  designation 
symbol  "SL"  and  by  showing  the 
expiration  date.  If  the  item  has  an 
extendable-tme  expiration  date,  there 
also  shall  be  nimished  an  indication  as 
to  whether  the  expiration  date  is  the 
original  or  an  extended  date. 

(d)  Normally,  items  reported  in 
accordance  with  paragraph  (c)  of  this 
section  will  be  given  a  surplus  release 
date  effective  60  days  after  the  receipt  of 
the  report  in  the  appropriate  GSA 
regional  office.  This  date  may  be 


shortened  or  extended  consistent  with 
utilization  objectives  and  with  the 
remaining  usefid  shelf  life.  GSA  will 
pubUdze  reported  items  to  other  using 
agencies  during  the  period  ending  on  the 
surplus  release  date. 

(e)  Shelf-life  items  which  have  a 
remaining  useful  life  of  3  or  more 
months  before  reaching  the  expiration 
date  but  which  are  not  reported  shall  be 
made  available  for  use  by  other  Federal 
agencies  as  provided  in  §  101-43.305. 
Documents  listing  such  items  shall  show 
the  expiration  date  and,  in  the  case  of 
items  with  an  extendable  expiration 
date,  shall  indicate  whether  the 
expiration  date  is  the  original  or  an 
extended  date.  A  surplus  release  date 
shall  be  established  by  the  holding 
agency  upon  determination  that  these 
items  are  excess  so  as  to  provide  a 
minimum  of  21  calendar  days  for 
selection  or  set-aside  of  the  items  for 
Federal  use.  The  surplus  release  date 
may  be  extended  by  the  holding  agency 
when  these  items  are  selected  by  an 
authorized  screener  for  transfer  or  are 
set  aside  by  a  GSA  representative  for 
potential  or  actual  transfer. 

(f)  Shelf-life  items  which  have  a 
remaining  useful  life  of  less  than  3 
months,  regardless  of  acquisition  cost  or 
condition,  shall  be  made  available  for 
utilization  by  other  Federal  agencies  in 
the  manner  provided  in  paragraph  (e)  of 
this  section. 

(g)  Transfers  among  Federal  agencies 
of  shelf-life  items  which  have  been 
determined  to  be  excess  by  the  holding 
agency  shall  be  accomplished  as  set 
forth  in  S  101-43.309.  Transfers  shall  be 
made  without  reimbursememt. 


§  101-43.307-13 

h«M  for  national  «n«rg«nqf  purposes. 

(a)  Whenever  the  head  of  an 
executive  agency  determines  that  the 
remaining  storage  or  shelf  Ufe  of 
medical  materials  or  supplies  held  for 
national  emergency  purposes  is  of  too 
short  duration  to  justify  their  continued 
retention  of  such  purposes  and  that  their 
transfer  or  disposal  would  be  in  the  best 
interest  of  the  United  States,  those 
materials  or  suppUes  shall  be 
considered  to  be  excess  personal 
property.  To  the  greatest  extent 
practicable,  the  above  determination 
shall  be  made  at  such  time  as  to  ensure 
that  such  medical  materials  or  suppUes 
can  be  transferred  or  otherwise 
disposed  of  in  sufficient  time  to  permit 
their  use  before  their  shelf  life  expires 
and  the  items  are  untit  for  human  use. 

(b)  Medical  materials  and  suppUes 
held  by  an  agency  for  national 
emergency  purposes  and  determined  to 
be  excess  may  be  exchanged  with 
another  Federal  agency  without  prior 


approval  of  GSA  and  without  regard  to 
the  provisions  of  Part  101-46.  Such 
exchanges,  however,  shall  be  only  for 
other  medical  materials  or  suppUes  to  be 
held  for  national  emergency  purposes. 

(c)  Medical  shelf-life  items  held  for 
'  national  emergency  purposes  which 

have  a  remaining  useful  life  of  3  or  more 
months  before  the  expiration  date  and 
which  are  not  otherwise  exchanged  as 
provided  in  paragraph  (b)  of  this  section 
shaU  be  reported  as  excess  in 
accordance  with  S  101-43.304.  Each 
agency  may  also  report  medical  shelf- 
life  items  not  required  to  be  reported  by 
§  101-43.304.  The  excess  report  shaU 
identify  items  as  medical  shelf-life  items 
held  for  national  emergency  purposes  by 
carrying  the  designating  symbol  "MSL" 
and  by  showing  die  shelf-Ufe  expiration 
date.  Information  shaU  also  be  furnished 
regarding  whether  the  expiration  date  is 
the  original  or  the  extended  date. 
Further,  whenever  medical  shelf-Ufe 
items  held  for  national  emergency 
purposes  are  reported  as  excess,  any 
specialized  storage  requirements 
pertaining  to  the  items  listed  thereon 
shaU  be  noted  on  the  report. 

(d)  Normally,  medical  shelf-life  items 
held  for  national  emergency  purposes 
and  reported  in  accordance  with 
paragraph  (c)  of  this  section  will  be 
given  a  surplus  release  date  effective  60 
calendar  days  after  the  receipt  of  the 
report  in  the  appropriate  GSA  office. 
This  date  may  be  shortened  or  extended 
according  to  utilization  objectives  and 
the  remaining  useful  shelf  life.  However. 
GSA  offices  will  handle  the  screening  of 
medical  shelf-life  items  to  permit  their 
use  before  the  shelf  life  expires  and  the 
items  are  unfit  for  human  use. 

(e)  Medical  shelf-life  items  held  for 
national  emergency  purposes  which 
have  a  remaining  useful  life  of  3  or  more 
months  and  which  are  not  reportable  in 
accordance  with  S  101-43.4801  shaU  be 
made  available  for  use  by  other  Federal 
agencies  as  provided  in  §101-43.305. 
When  such  items  are  determined  excess, 
a  surplus  release  date  shaU  be 
estabUshed  by  the  holding  agency 
providing  a  minimum  of  21  calendar 
days  for  selection  of  the  items  for 
Federal  use.  For  controlled  substances 
(as  defined  in  S  101-43.001-4),  each 
executive  agency  shall  comply  with 

S  101-43.307-2. 

(f)  Transfers  among  Federal  agencies 
of  medical  materials  and  suppUes  held 
for  national  emergency  purposes  and 
determined  to  be  excess  shaU  be 
accomplished  in  accordance  with  §  101- 
43.309,  except  that  such  transfers  shall 
be  made  upon  such  terms  and  prices  as 
shaU  be  agreed  to  by  the  Federal 
agencies  concerned.  Proceeds  from  such 


transfers  may  be  credited  to  the  current 
applicable  appropriation  or  fund  of  the 
tranferring  agency  and  shaU  be 
available  only  for  the  purchase  of 
medical  materials  or  suppUes  for 
national  emergency  purposes. 

§101-43.30t    Withdrawals  and 
cofracMons. 

S  101-43.30S-1    Withdrawals. 

Requests  for  withdrawal  of  property 
previously  reported  as  excess  shall  be 
submitted  to  the  GSA  regional  office  to 
which  the  original  report  was 
forwarded.  Withdrawal  requests  may  be 
submitted  on  SF 120  or  by  any  other 
method  approved  by  GSA.  Disposition 
of  property  shaU  not  be  made  until  after 
approval  for  withdrawal  is  received 
from  GSA  except  in  instances  involving 
the  physical  transfer  of  property  for 
purposes  of  major  disaster  reUef. 

§101-43.306-2    Corrsctlons. 

Corrections  of  reports  of  excess 
property  shaU  be  submitted  on  SF  120  or 
by  any  other  method  approved  by  GSA 
to  the  appropriate  GSA  regional  office 
for  necessary  action. 

S  101-43.309    Transfars  ol  excass  pafsonal 


S  101-43.30»-1    Agandas  aNglMa. 

Transfers  of  excess  personal  property 
may  be  made  among  Federal  agencies 
(including  their  cost-reimbursement 
contractors,  cooperatives,  and  project 
grantees),  the  Senate,  the  House  of 
Representatives,  the  Architect  of  die 
Capitol  and  any  activities  under  his 
direction,  mixed-ownership  Government 
corporations  as  defined  in  31  U.S.C. 
9101,  the  municipal  government  of  the 
District  of  Columbia,  or  non-Federal 
agencies  for  which  GSA  procures. 

S  ioi-43.309-2    Infonnation  on  avaUabllity. 

There  are  several  methods  of 
obtaining  reliable  information  regarding 
the  availability  of  excess  personal 
property: 

(a)  Personal  contact  with  GSA  or  the 
holding  instaUations; 

(b)  Review  of  excess  personal 
property  catalogs  and  bulletins 
circulated  by  GSA; 

(c)  Examination  and  inspection  of 
reports  and  samples  of  excess  personal 
property  assembled  for  this  purpose  in 
GSA  regional  offices;  and 

(d)  Submission  of  current  and  future 
requirements  for  excess  personal 
property  to  the  appropriate  GSA 
regional  office  using  GSA  Form  1539. 
Request  for  Excess  Personal  Property, 
illusti-ated  at  i  101-43.4902-1539. 
Instructions  for  submission  of 
requirements  may  be  obtained  fr>om  any 


GSA  regional  office.  Wherever  possible, 
the  NSN  should  be  included  for  each 
item  requested.  GSA  will  assist  agencies 
in  obtaming  NSN's  so  that  requirements 
may  be  incorporated  into  the  automated 
matching  system,  if  substitute  items  are 
acceptable,  these  should  be  furnished  at 
the  same  time  and  identified  by  NSN. 
Requirements  for  NSN  items  may  be 
submitted  through  ADP  media.  If  not   ' 
currently  available  as  excess,  property 
requirements  identified  by  NSN's  wiU  be 
incorporated  into  GSA's  automated 
requirements  bank  and  wiU  be  retained 
for  approximately  180  calendar  days. 
Property  reported  excess  during  this 
time,  if  matched  with  recorded 
requirements,  wiU  be  offered  for 
immediate  transfer.  NormaUy,  items  for 
which  needs  are  registered  will  not  be 
offered  in  GSA  excess  property  catalogs 
and  bulletins.  Agencies  should  update 
their  lists  of  items  at  the  end  of  each 
180-calendar-day  period  to  retain 
visibility  in  the  requirements  bank. 

S  101-43.309-3    ReimbursamanL 

(a)  General.  Transfers  of  excess 
personal  property  shaU  be  without 
reimbursement  (die  costs  specified  in 
§  101-43.310-1  are  chargeable  to  the 
transferee  agency),  except  when: 

(1)  The  property  transferred  was 
acquired  with  funds  either  not 
appropriated  bom  the  general  fund  of 
the  U.S.  Treasury  or  appropriated 
therefitim  but  by  law  reimbursable  from 
assessment  tax,  or  other  revenue  or 
receipts,  and  payment  is  requested  (it  is 
the  current  poUcy  of  the  executive 
branch  of  the  Government  that  transfers 
of  woridng  capital  fund  property  shall 
be  without  reimbursement); 

(2)  The  fransferor  or  the  transferee 
agency  (or  the  organizational  unit 
affected  is  a  wholly  owned  or  mixed- 
ownership  Government  corporation  as 
defined  in  the  Government  Corporation 
Control  Act  (31  U.S.C  9101),  is  the 
municipal  government  of  the  District  of 
Columbia,  or  is  a  non-Federal  agency  for 
which  GSA  procures; 

(3)  The  transferor  or  the  transferee 
agency  is  the  U.S.  Postal  Service  (USPS); 

(4)  The4>roperty  is  designated  as 
exchange/sale  property  and  is 
transferred  pursuant  to  Part  101-46; 

(5)  The  transferee  agency  is  acquiring 
the  property  for  use  by  a  project  grantee 
which  is  a  pubUc  agency  or  is  nonprofit 
and  exempt  from  taxation  under  26 
U.S.C.  501;  or 

(6)  Reimbursement  is  directed  by 
GSA. 

(b)  Fair  market  value  reimbursemenL 
Reimbursement  of  the  fair  market  value 
may  be  requested  by  the  transferor 
agency  when: 


(1)  The  property  being  transferred  was 
acquired  with  funds  not  appropriated 
from  the  general  hmd  of  the  U.S. 
Treasury; 

(2)  The  property  is  designated 
exchange/sale  rather  than  excess; 

(3)  The  transferor  or  transferee  agency 
is  the  USPS  (in  this  case,  reimbursement 
is  required  by  Executive  Order  11672); 

(4)  The  property  beuig  transferred  is 
owned  by  a  nonappropriated  fund 
activity  of  a  Federal  agency;  or 

(5)  Authorized  or  required  by  other 
specific  audiority. 

(c)  Fair  value  reimbursement.  (1) 
when  a  transfer  is  determined  to  be 
reimbursable  and  paragraph  (b)  of  this 
section,  is  not  appUcable,  fair  value 
reimbursement,  as  determined  in 
paragraphs  (b)(2)  through  (4)  of  this 
section,  is  required  to  be  paid  by  the 
transferee. 

(2)  To  prechide  die  need  of 
estabhshing  the  fair  value  to  be 
reimbursed  for  each  transfer  subject  to 
such  reimbursement,  fair  value  is 
defined  to  be  20  percent  of  the  original 
acquisition  cost  of  new  or  unused 
property  in  condition  code  1  (condition 
codes  are  shown  in  S  101-43.4801(e)) 
and  zero  percent  for  aU  other  personal 
property 

(3)  Where  application  of  the  above 
formula  wiU  not  achieve  the  intended 
purpose  because  of  special 
circumstances  or  the  peculiar  nature  of 
the  property,  the  holding  agency  may 
use  other  criteria  for  arriving  at  fair 
value  if  approved  or  directed  by  the 
appropriate  GSA  regional  office. 

(4)  Where  circumstances  warrant  and 
the  agencies  concerned  agree  thereto, 
fair  value  prices  higher  than  those 
arrived  at  by  use  of  the  formida  may  be 
used. 

(d)  Transfer  orders  for  property 
requiring  reimbursement  must  be 
annotated  with  the  amount  of 
reimbursement  required.  Disagreements 
between  agencies  regarding 
reimbursement  requirements  shaU  be 
referred  for  final  determination  to  the 
GSA  Regional  Administrator  for  the 
region  in  which  the  property  is  located. 

§101-43.309-4   TransfartorradlstrltMJtion. 

Items  reported  as  excess  and 
determined  by  GSA  to  be  suitable  for 
redistribution  within  the  Federal 
Government  may  be  taken  into  physical 
custody  by  GSA  or,  upon  notification  by 
GSA,  shall  be  retained  by  the  holding 
agency  for  a  period  not  to  exceed  180 
days.  Items  which  are  identical  to  or  can 
be  substituted  for  items  listed  in  the 
GSA  Supply  Catalog  shall  be  furnished 
to  agencies  through  the  GSA  stock 
program  at  prices  to  be  determined  by 
GSA.  To  ensure  maximum  redistribution 
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of  items  available  from  excess,  GSA 
may  require  that  all  orden  for  such 
items  be  forwarded  to  a  GSA  re^anal 
office  until  excess  stocks  are  exhausted. 


§  101-43.30»-$ 


(a)  All  transfers  of  excess  personal 
property  between  Federal  agencies  shall 
be  by  SF 122,  Transfer  Order  Excess 
Personal  Property  (see  i  101-43.4901- 
122),  or  any  other  transCn*  order  form 
approved  by  GSA.  Automated 
requisitions  on  approved  forms  may  be 
used  for  excess  personal  property 
transfers.  However,  Federal  agencies 
using  automated  requisitioDS  shall 
ensure  that  identifytiig  codes  are 
controlled  and  records  maiatained 
indicating  the  official  authorized  to 
approve  property  transfers.  Each 
transferee  agency  shaQ  forward  the ' 
original  and  three  copies  of  the  transfer 
order  to  the  appropriate  GSA  regional 
office  (see  §  101-43.4802)  for  approval 
An  SF  120  is  not  required  in  addition  to 
SF  122  for  direct  transfers.  Prior 
approval  by  GSA  is  not  required  when 
the  property  involved  in  the  given 
transaction  is: 

(1)  Reportable  under  S  101-43J04  but 
has  not  yet  been  reported  to  GSA,  and 
its  total  acquistion  cost  does  not  exceed 
$5,000,  and  the  owning  agency's       i 
regulations  relative  to  internal  | 
redistribution  have  been  satisfied;  or 

(2)  Nonreportable  under  §  101-43.305 
and  has  not  been  reserved  at  the  holding 
location  for  special  screening  by  tlw 
appropriate  GSA  regional  office,  and  its 
total  acquisition  cost  does  not  exceed 
$25,000;  and 

(3)  The  appropriate  GSA  regional 
office  is  furnished  an  information  copy 
of  each  direct  transfer  order  by  the 
transferor  agency  within  10  workdays 
from  receipt  of  the  order. 

(b)  In  those  cases  where  a  known 
requirement  exists  for  excess  personal 
property  which  exceeds  the  acquisition 
cost  limitations  for  direct  transfers  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section,  a  request  for  approval  of  a 
prearranged  transfer  may  be  made.  To 
effect  a  prearranged  transfer,  the 
requesting  Federal  agency  must  contact 
the  appropriate  GSA  regjonai  office  for 
verbal  approval.  In  considerii^  such 
requests,  GSA  may  apply  the  approval 
factors  listed  in  paragraph  (e)  of  this 
section,  if  competing  known 
requirements  exist.  Upon  approval  of 
the  prearranged  transfa,  the  requesting 
agency  must  submit  an  SF  122  or  other 
authorized  transfer  order  form  only.  An 
SF  120  is  not  required  in  those  cases 
wnere  the  property  is  reportable  in 
accordance  with  S  101-43.304.  Approval 
for  the  holding  activity  to  release  the 


property  prior  to  receipt  of  the  transfer 
order  may  also  be  given  verbally  at  the 
discretion  of  the  GSA  regional  office. 
These  verbal  approvals  nist  be 
obtained  from  an  autiaorized 
representative  of  the  GSA  r^ional 
office,  and  the  requesting  agency  shall 
annotate  the  SF  122  with  the  aumt  of  the 
approving  GSA  official  and  the  date 
telephone  apfwoval  was  obtained. 

(c)  The  SF  122  shall  be  completed  as 
shown  in  fi  101-43.4901-122.  AH  transfer 
orders  shall  be  executed  by  an 
accountable  Federal  official,  and  will 
not  be  approved  by  GSA  unless  so 
executed. 

(1)  For  wholly  owned  or  mixed- 
ownership  Government  corporations, 
the  Senate,  the  House  of 
Representatives,  the  Architect  of  the 
Capitol  and  any  activities  under  his 
direction,  and  the  municipal  government 
of  the  District  of  Columbia,  transfer 
orders  shall  be  executed  by  a 
responsible  official  of  those 
organizations. 

(2)  For  non-Federal  agencies  for  which 
GSA  procures,  transfer  orders  shall  be 
executed  by  a  responsible  official  of  the 
sponsoring  Federal  agency. 

(3)  For  contractors  and  grantees, 
transfer  orders  shall  be  executed  by  the 
Federal  contracting  officer  administering 
the  contract  or  other  responsible  Federal 
official  who  is  knowleci^eable  about  the 
terms  of  the  contract  or  grant. 

(4)  For  nonappropdated  fund 
activities  of  Federal  agencies,  transfer 
orders  shall  be  executed  by  an 
accountable  official  of  the  sponsoring 
Federal  agency.  The  transfer  order  shall 
state  that  the  property  will  be  entered 
on  the  accountable  records  of  the 
sponsoring  Federal  agency  and  shall 
also  state  that  the  property  will  be  used 
only  for  administrative  or  operational 
use  but  not  for  resale. 

(d)  When  property  is  offered  for 
transportation,  the  condition  of  the 
items  shaQ  be  shown  on  the  bill  of 
lading.  In  order  that  the  Federal 
Government  may  obtain  the  most 
economical  rates  for  the  movement  of 
excess  personal  property  in  other  than 
new  condition,  particular  attention  shall 
be  given  to  the  use  of  the  appropriate 
classification  decription  as  required  by 
carriers'  tariffs. 

(e)  While  transfers  of  excess  personal 
property  will  normally  be  approved  by 
GSA  on  a  first-come-first-senred  basis, 
consideration  will  be  given  to  such 
factors  as  national  defense 
requirements,  emergency  needs, 
preclusion  of  new  procurement,  energy 
conservation,  equitable  distribution, 
transportation  costs,  and  retention  of 
title  in  the  Government.  When 
competing  Federal  claims  are  made  for 


particular  items  of  excess  personal 
property,  with  or  wMioat  payment  of 
reimbursement.  GSA  will  give 
preference  to  tke  Federal  afaicy  that 
will  retain  titie  in  the  GovenmenL 
Transfer  requests  for  the  purpose  of 
cannibalization  will  be  considered,  but 
are  normally  subordinate  to  requests  for 
the  complete  items.  The  GSA  regional 
office  may  defer  approval  of  sny 
transfer  request  until  all  pertineiit 
factors  are  omsidered.  When  oompeting 
requests  are  received,  the  GSA  regional 
office  may.  at  its  discretion,  request 
supporting  justification  from  the 
ordering  agencies  to  assist  in  making  the 
allocation  detenninatioii.  including 
evidence  that  new  procurement  is 
involved.  Placement  of  a  fr«ese  on  an 
item  of  excess  personal  property  by  a 
Federal  agency  does  not  constitute  an 
absolute  claim  on  the  property.  The 
GSA  regional  office  is  responsible  for 
evaluating  the  above  factors  prior  to 
approval  of  a  transfer  order  for  a  frozoi 
item  subject  to  competmg  requests. 

(f)  A  copy  of  each  approved  or 
disapproved  transfer  order  will  be 
returned  to  the  ordering  agency  by  the 
GSA  regional  office  with  appropriate 
notati'on.  Two  copies  of  each  approved 
order  will  be  appropriately  noted  and 
transmitted  by  the  GSA  regional  office 
to  the  holding  agency  for  transfer  action. 
Any  billing  by  the  holding  agency  shaQ 
be  accomplished  in  accordance  with 

{ 101-43.310. 

(g)  If  the  transfa  order  does  not 
contain  complete  shipping  instructions, 
the  transferee  agency  is  required  to 
transmit  these  to  the  holding  agency 
within  15  calendar  days  after  receipt  of 
the  transfer  order  by  the  holding  activity 
in  the  case  of  domestic  shipments,  or  45 
calendar  days  in  the  case  of  export 
shipments.  "The  holding  activity  will 
communicate  failure  to  receive  each 
shipping  instructions  to  the  GSA 
regional  office  which  approved  the 
transfer.  If  the  transfer  order  indicates 
the  property  is  to  be  picked  up  by  the 
transferee  agency,  the  action  must  be 
accomplished  within  20  calendar  days 
from  the  time  such  agency  is  notified  by 
the  holding  activity  tihat  the  shipment  is 
ready.  The  holding  activity  will 
communicate  with  the  GSA  regional 
office  concerning  the  failure  of  the 
transferee  agency  to  pick  up  property 
within  the  allotted  time. 

(1)  Holding  activities  will  carry  oat 
shipping  instructions  within  20  calendar 
days  horn  receipt  or  make  property 
available  for  pickup  prompdy 

(2)  If  the  holding  activity  is  unable  to 
ship  or  deliver  as  required,  the  ordering 
activity  must  be  advised  of  the  reason 


for  delay  and  a  new  scheduled  shipping 
or  delivery  date. 

(h)  Whenever  a  transfer  order  covera 
excess  peraonal  property  which  has 
deteriorated  materially  below  the 
reported  condition,  the  holding  agency 
shall  advise  the  GSA  regional  office  of 
its  current  condition.  The  GSA  regional 
office  will  so  advise  the  ordering 
agency.  Shipment  will  not  be  made  until 
the  ordering  agency  has  advised  the 
GSA  regional  office  that  the  existing 
condition  is  acceptable  and  the  GSA 
regional  office  has  so  advised  the 
holding  agency. 

(i)  Whenever  an  excess  item  of 
equipment  is  transferred,  any  available 
operating  manual,  parts  list,  circuit  or 
wiring  diagram,  maintenance  record, 
log,  or  other  instructional  or 
informational  publication  or  brochure 
pertaining  to  the  equipment  shall 
accompany  and  be  transferred  with  the 
item  of  equipment. 

(j)  Use  of  die  SF  97.  Certificate  of 
Release  of  a  Motor  Vehicle,  is  restricted 
to  situations  where  titie  to  the  vehicle 
leaves  the  Federal  Government  (see 
Subpart  101-38.7). 

{101-43,310    Costs  and  procssds. 

§101-43.310-1    Cost  of  cars  and  handling. 

Each  holding  agency  shall  be 
responsible  for  and  bear  the  costs  of 
performing  care  and  handling  of  excess 
property  pending  disposition.  Direct 
costs  incurred  incident  to  transfer  shall 
be  borne  by  the  recipient  if  billed  by  the 
holding  agency.  Overhead  or. 
administrative  costs  or  charges  shall  not 
be  included.  Only  costs  incurred  in  the 
actual  packing,  preparation  for 
shipment,  loading,  and  shipment  may  be 
recovered  by  the  holding  agency.  Where 
such  costs  are  incurred,  they  shall  be 
reimbursed  by  the  recipient  upon 
appropriate  billing  unless  the  holding 
agency  waives  the  amount  involved. 
Billing  by  a  holding  agency  for  direct 
costs  of  less  than  $100  for  any  single 
shipment  would  appear  to  be 
uneconomical  and  should  be  avoided. 


S  101-43.310-2 

(a)  The  proceeds  of  a  reimbiu^able 
transfer  shall  be  paid  to  the  transferor 
agency  where:     * 

(1)  The  transferor  agency  acquired  the 
property  with  funds  not  appropriated 
from  the  general  fund  of  the  Treasury: 

(2)  The  transferor  agency  is  the  USPS; 

(3)  The  transferor  agency  is  a  wholly 
owned  or  a  mixed-ownerahip 
Government  corporation  as  defined  in 
the  Government  Corporation  Control 
Act  (31  U.S.C  841): 


(4)  The  transferor  agency  is  the 
municipal  government  of  the  District  of 
Columbia; 

(5)  The  transferor  agency  is  a  non- 
Federal  agency  for  which  GSA  procures; 

(6)  The  transferor  agency  acquired  the 
property  with  appropriated  funds,  but  by 
law  is  authorized  to  recover  the 
proceeds; 

(7)  The  property  is  transferred  under 
the  exchange/sale  authority;  or 

(8)  The  property  fransferred  is  the 
private  property  of  a  nonappropriated 
fund  activity. 

(b)  The  proceeds  of  a  reimbursable 
transfer  shall  be  deposited  to 
miscellaneous  receipts  in  the  U.S. 
Treasury  by  the  transferee  agency  in  all 
cases  where  the  transferor  agency 
acquired  the  property  with  appropriated 
funds  but  has  no  specific  authority  to 
recover  the  proceeds.  A  copy  of  the 
deposit  action  shall  be  furnished  to  the 
transferor  agency. 

9 101-43.31 1    Dstsnnlnation  of  sxcsss  as 
surplus. 

S  101-43.311-1    Rsportabis  propsrty. 
Excess  personal  property,  when 
reported  to  GSA  in  accordance  with 
S  101-43.304  and  not  transferred  to  other 
Federal  agencies,  shall  become  surplus 
at  the  close  of  business  on  the  surplus 
release  date,  which  should  be  evidenced 
on  the  report  of  excess  personal 
property.  The  surplus  release  date  will 
be  established  to  occiu'  60  calendar  days 
or  less  after  receipt  of  the  report  of 
excess  personal  property  in  the 
appropriate  GSA  regional  office  unless 
the  property  is  held  for  redistribution  in 
accordance  with  §  101-43.309-4.  The 
appropriate  GSA  regional  office  will 
coordinate  surplus  release  date 
extensions  with  the  reporting  activity  to 
minimize  impact  on  the  utilization  and 
disposal  process. 

§101-43.311-2    Nonrsportsbls  propsrty. 

(a)  Property  excepted  from  the 
reporting  requirements  of  §  101-43.304 
shall  become  surplus  when  it  has  been 
made  available  by  the  holding  agency 
for  Federal  use  for  a  minimum  of  21 
calendar  days  after  excess 
determination  and  has  not  been  selected 
for  transfer  to  other  Federal  agencies. 
Holding  agencies  shall  annotate 
property  records  in  a  manner  that  will 
indicate  to  authorized  Federal  agency 
representatives  the  date  of  the  excess 
determination.  The  property  will 
become  surplus  at  the  close  of  business 
on  the  surplus  release  date,  which 
normally  will  occiu*  21  calendar  days 
after  the  holding  agency  determines  the 
property  to  be  available  for  screening  as 
excess  unless  extended  by  GSA. 
Authorized  Federal  agency 


representatives  may  request  and.  with 
the  approval  of  GSA.  holding  agencies 
will  grant  additional  time  not  to  exceed 
30  calendar  days,  unless  otherwise 
agreed  upon  by  the  holding  agency  and 
the  GSA  regional  office  concerned.  The 
release  as  surplus  of  property  not 
transferred  to  other  Federal  agencies 
will  be  deferred  by  the  same  lengths  of 
time. 

(b)  During  the  screening  period 
following  the  determination  that  the 
property  is  excess,  no  holding  agency 
shall  take  for  its  use  any  property  in  its 
custody  which  has  been  selected  by  a 
GSA  area  utilization  officer  for  furtiier 
screening  or  transfer  for  utilization, 
except  with  the  approval  of  the 
appropriate  GSA  regional  office; 
provided  that  holding  activities  may 
withdraw  such  property  to  meet  their 
essential  emergency  requirements 
without  this  prior  approval.  The 
appropriate  GSA  regional  office  shall  be 
notified  of  any  such  actions. 

(c)  This  section  is  applicable  to  all 
nonreportable  excess  property  other 
than  perishables,  dangerous  property, 
classified  property,  trading  stamps,  and 
Nuclear  Regulatory  Commission- 
controlled  materials. 

§101-43.311-3    Propsrty  not  utiNzsd 

Property  determined  to  be  surplus  as 
provided  in  S$  101-43.311-1  and  101- 
43.311-2  shall  be  held  available  for 
donation  program  screening  in 
accordance  with  Part  101-44  before  it 
shall  be  assigned  for  sale,  abandonment 
or  destruction  in  accordance  with  Part 
101-45.  Property  which  requires 
reimbursement  upon  transfer,  when 
determined  surplus,  shall  not  be 
available  for  donation  but  may  be 
disposed  of  as  provided  in  Part  101-45. 

§101-43.312    Uss  of  sxcsss  psrsonal 
propsrty  on  cost-rstmburssmsnt  contracts. 

(a)  Excess  personal  property  may  be 
used  to  reduce  the  Government's 
contract  costs  and  shall  be  considered 
for  this  purpose  whenever  possible. 
When  preparing  contract  documents, 
Federal  agencies  shall  ensure  that 
appropriate  provisions  are  included 
therein  to  accommodate  the  furnishing 
of  excess  personal  property  to  cost- 
reimbursement  contractors,  as  defined 
in  §  101-43.001-6. 

(b)  Excess  personal  property  may  be 
transferred  to  a  Federal  agency  for  use 
by  a  cost-reimbursement  contractor  as 
Government-furnished  property, 
provided  that  the  contracting  agency 
determines  the  transfer  will  result  in  a 
reduction  in  the  cost  to  the  Government 
or  an  enhancement  of  the  product  or 
benefit  of  the  contract  All  transfer 
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orders  smbmkted  to  GSA  for  excess 
personal  property  to  be  bimisbed  to  a 
cost-reimbuisement  contractor  shall  list 
the  number  and  expiration  date  of  the 
contract,  must  certify  the  cost  reduction 
or  product  enhancement,  and  shaU  be 
executed  by  an  authorized  official  of  the 
contracting  agency.  If  less  than  60 
calendar  days  remains  before  expiration 
of  the  contract,  the  transfer  order  will 
not  be  approved  by  GSA  unless  the 
contracting  agency  certiHes  that  the 
contract  will  be  extended  or  renewed  or 
other  written  justiHcation  is  provided. 

(c)  Certain  Federal  agencies  have 
specific  statutory  authority  to  vest  title 
to  property  under  certain  circumstances, 
but  title  to  property  furnished  to  a  cost- 
reimbursement  contractor  normally 
remains  vested  in  the  Government 
Contracts  shall  include  adequate 
safeguards  and  assurances  relative  to 
use,  maintenance,  consimiptioa, 
unauthorized  use,  and  redefiveiy  to 
Government  custody  of  Government- 
furnished  property. 

(d)  Property  furnished  to  cost- 
reimbursement  contractors  is  subject  to 
the  annual  reporting  requirements  of 

9 101-»3.4701(c). 

f  101-43.313    UMOfsMenpeneiitf 
property  on  coopsrative  igrMnMnts. 

(a)  Executive  agencies  may  obtain 
excess  personal  property  for  the  pnpose 
of  furnishing  such  property  to  agency 
cooperatives  under  cooperative 
agreements,  as  defined  in  9 101-43b001- 
5,  made  in  accordance  with  the  Federal 
Grant  and  Cooperative  Agreement  Act 
of  1977  (31  U.S.C.  6301).  Excess  personal 
property  may  be  famished  to 
cooperatives  subject  to  the  foflowmg 
conditions: 

(1)  Authorization  for  the  cooperative 
to  acquire  excess  property  is  contained 
in  the  cooperative  agreenent; 

(2)  A  detenninatian  is  made  by  the 
sponsoring  Federal  agency  that  the 
acquisition  will  result  in  a  redaction  in 
the  cost  to  the  Government  of  the 
agreement  or  an  enhancement  of  the 
product  or  benefit  from  the  agreement; 

(3]  The  property  will  not  be  stockpiled 
by  the  cooperative,  but  will  be  placed  in 
use  within  a  reasonable  period  of  time 
following  the  acquisition; 

(4)  The  time  remainiag  on  the 
cooperative  agreement  is  greater  tlran  60 
calendar  days  from  the  date  a  transfer 
order  is  received  by  GSA,  unless  the 
sponsoring  Federal  agency  has  certified 
that  the  cooperative  agreement  will  be 
extended  or  renewed,  or  other 
justification  is  submitted;  and 

(5)  The  transfer  is  approved  by  aa 
authorized  official  of  the  sponsoring 
Federal  agency. 


(b)  The  amount  of  excess  personal 
property  (in  tenms  of  original  acquisilioa 
cost)  transferred  to  a  cooperative 
normally  shall  be  limited  to  the  dotiar 
value  of  the  cooperative  agreement  Any 
higher  percentage  of  excess  personal 
property  traasferred  to  a  cooperative 
shall  be  subject  to  approval  by  an 
official  of  the  sponsoring  Federal  ageacy 
at  aa  administrative  lewel  higher  than 
the  project  officer  administering  the 
coopentive  a^eeateaL 

(c)  Title  to  excess  personal  property 
furnished  to  a  cooperative  by  an 
executive  agency  remains  vested  in  the 
Government,  except  that  cooperative 
agreements  for  the  conduct  of  basic  or 
applied  scientific  research  at  ooaprofit 
institutions  of  higher  education,  or  at 
nonprofit  oiganizatioos  whose  primasy 
purpose  is  the  conduct  of  scientific 
researdi,  normally  include  dtscretioaaiy 
authority  to  vest  in  such  institutions  or 
organizations  titie  to  excess  personal 
property  furnished  under  the 
cooperative  agreement  on  such  terms 
and  conditions  specified  in  the 
cooperative  agreemenL 

(d)  Executive  agencies  shall  keep  in 
their  cooperative  agreement 
recordkeeping  systems:  total  acquisition 
cost  of  property  fimished  to  all 
cooperatives;  original  acquisition  cost  of 
each  item  furnished,  identified  to  each 
recipient;  and  date  of  termination  and 
the  dollar  value  of  each,  cooperative 
agreement  under  which  excess  personal 
property  has  been  fiimished. 

(e)  Excess  personal  property  furnished 
to  a  cooperative  shaU  be  accounted  for 
and  dispoaed  of  in  accordance  with  the 
specific  provisions  of  the  cooperative 
agreement  and  procedures  established 
by  the  sponsoring  executive  agency  to 
govern  the  accountability  and 
disposition  of  excess  personal- property 
acquired  under  cooperative  agreements. 
The  cooperative  agreement  shall  contain 
adequate  safegaards  «m1  assuraooes 
relative  to  use.  maintenance. 
coBsmnption.  disposition,  unauthorized 
use,  and  redelivery  of  custody  to  the 
Government  of  excess  perMinal  property 
furnished  under  the  agreemenL 

(f)  Property  himished  to  a  cooperative 
is  subject  to  the  annual  repuiliug 
requirements  of  1 101-43.4701(c). 

1101-43^14   Uae  of  excess  peraonri 
prapefty  on  grants. 

(a)  Federal  j»gpm:i^ff  may  f»htain 
excess  personal  property  for  the  puipose 
of  furnishing  such  property  to  agency 
grantees  only  when  the  non-Federal 
recipient  is  an  institution  or  oigaoixation 
which  is  the  holder  of  a  Federally 
sponsored  project  grant  and  ia  a  pablic 
agency  as  defined  in  9  101-43iX)l-26  or 
is  nonprofit  and  exempt  from  taxation 


imder  section  501  of  the  Internal 
Revenue  Code  of  1954. 

(bj  Excess  personal  property  is 
transferred  between  Federal  agencies  as 
provided  in  9 101-43.309-4  and  may  be 
furnished  to  project  granleat:  Provided, . 
authorization  for  the  grantee  to  use 
excess  property  is  contained  in  the  grant 
document;  a  written  determination  is 
made  by  the  sponsoring  Federd  agency 
that  the  acquisition  will  resuh  in  a 
reduction  in  the  cost  to  the  Government 
of  the  grant  or  an  enhancement  of  the 
product  or  the  benefit  from  the  grant;  the 
property  will  not  be  slockpOed  by  the 
grantee  but  will  be  placed  into  use 
within  a  reasonable  period  of  time 
following  acquisition  as  directed  in 
writing  by  the  granting  agency;  and  the 
transfer  is  approved  by  an  authorized 
Federal  official  of  die  granting  agency. 
Transfers  to  grantees  are  fiir^er  street 
to  the  foflowing  conditions: 

(1)  A  Federal  agency  may  obtain 
excess  personal  property  for  transfer  to 
a  project  pantee  when  ^e  sponsoring 
Federal  agency  pvys  an  amount  equal  to 
25  percent  of  the  original  acquisition 
cost  (except  for  costs  of  care  and 
handling)  of  the  property,  such  funds  to 
be  deposited  into  the  US.  Treasury  as 
miscellaneous  receipts.  Title  to  excess 
personal  property  so  himished  shall  vest 
in  the  grantee.  Property  obtained  by  a 
Federal  agency  from  excess  sources  and 
placed  in  direct  official  use  for  a  period 
of  at  least  1  year  may  subsequently  be 
fumisfaed  to  a  grantee  without 
reimbxirsement  provided  the  official  use 
was  valid  and  not  for  the  purpose  of 
circumventing  the  reimbnnement 
requirement.  Title  to  excess  personal 
property  so  furnished  shall  be  retained 
by  the  grantor  agency  unless  specific 
statatory  authority  exists  to  vest  title  in 
the  grantee. 

(2)  The  provisions  of  paragraph  (b)(1) 
of  this  section,  shall  not  apply  to  the 
following: 

(i)  Excess  personal  property 
transferred  under  section  606  of  the 
Foreign  Assistance  Act  of  1961,  as 
amended  (22  U.S.C.  2356),  when  and  to 
the  extent  that  property  to  be 
transferred  under  that  Act  is  not  needed 
for  donation  under  the  provisions  of 
Subparts  101-44.2  and  101-44^4  as 
determined  by  GSA.  (This  restriction 
shall  not  apply  to  excess  personal 
property  traasferred  for  dievdopment 
loan  programs  aader  section  606  of  the 
Foreign  Assistanoe  Act  of  1961  which 
may  be  accomplished  prior  to  donation 
screening.) 

(ii)  Excess  personal  property 
furnished  ander  section  203  of  the 
Department  of  Agriciiltmv  Organic  Act 
of  1944  (16  U.S.C.  SaOa)  tfaronq^  the  U.S. 


Forest  Service  in  connection  %vith 
cooperative  State  forest  fire  control 
programs,  provided  title  to  such 
property  is  retained  in  the  Government 

(iii)  Excess  personal  proper^  furnish 
by  Federal  agencies  in  connection  with 
graflts  to  Indian  tribes,  as  defined  in 
Section  3(c)  of  the  Indian  Financing  Act 
(25  U.S.C  1452(c))  as' eligible  for 
services  from  the  Department  of  the 
Interior,  Bureau  of  Inidian  Affairs.  Tide 
to  this  property  shall  remain  vested  in 
the  Government  unless  the  title  is  vested 
under  specific  statutoiy  authority. 

(iv)  Excess  scientific  equipment 
transferred  pursuant  to  section  11(e)  of 
the  National  Science  Foundation  Act  of 
1950,  as  amended  (42  U.S.C  1670)  (e)). 
GSA  will  consider  items  of  personal 
property  as  scientific  equipment  for 
transfer  without  reimbursement  to  the 
National  Science  Foundation  (NSF)  for 
use  by  a  project  grantee  when  the 
prcoerty  requested  is  within  FSC  groups 
12  (Fire  Control  Equipment).  14  (Guided 
Ntissiles).  43  (Pun^M  and  Compressors), 
48  (Valves).  58  (Communication, 
Detection,  and  Coherent  Radiation 
Eqiupment),  SO  (Electrical  and  Electronic 
Equipment  Components),  65  (Medical 
Dental,  and  Veterinary  Equipment  and 
Supplies)  66  (Instruments  anid 
Laboratory  Equipment),  67 
(Photographic  Equipment),  68 
(Chemicals  and  Chemical  Products],  or 
70  (General  Purpose  Automatic  Data 
Processing  Equipment  (Including 
Firmware).  Software,  Supplies,  and 
Support  Equipment).  Excess  ADPE  other 
than  auxiliary  or  accessorial  itons  with 
a  unit  acquisition  cost  of  $1,500  or  more 
must  be  obtained  under  FIRMR  Part 
201-33  (41  CFR  Part  201-33)  provisions. 
GSA  will  give  consideration  to  transfer 
without  reimbursement  of  items  of 
excess  property  in  other  FSC  groups 
when  NSF  certifies  the  item  requested  is 
a  component  of  or  related  to  piece  of 
scientific  equipment  or  is  an  otherwise 
difficult-to^cquire  item  needed  for 
scientific  research.  Items  of  property 
determined  by  GSA  to  be  common-ose 
of  general  puipose  property,  regardless 
of  classification,  shall  not  be  transferred 
to  NSF  for  use  by  a  project  grantee 
without  reimbiuvement 

(v)  Excess  personal  property  furnished 
by  the  U.S.  Department  of  Agriculture  to 
State  or  county  extension  services  or 
agricultural  research  cooperatives  under 
40  U.S.C.  483(d)(2)(E).  provided  that  tide 
to  such  property  remains  vested  in  the 
Government. 

(3)  The  exceptions  listed  in  paragraph 
(b)(2)  of  this  section,  shall  not  predude 
any  Federal  agency  firom  obtaining 
excess  personal  property  and  furnishing 
it  to  a  project  grantee  of  that  agency 


under  the  proviaioos  of  paragraph  (bKlj 
of  this  section. 

(4)  Excess  property  furnished  as 
provided  in  paragraphs  (b)  (1)  through 
(3)  of  this  section  shall  be  accounted  for 
and  di^Kwed  of  in  accordance  with 
specific  grant  document  provisions  and 
procedures  that  are  establi^ed  by  the 
granting  agency  to  govern  the 
accountability  and  disposition  of 
personal  property  acquired  under  grant 
agreements. 

(c)  To  ensure  that  all  excess  personal 
property  transferred  to  project  grantees 
is  for  the  specific  puipose  authorized  by 
the  grantor  agency,  all  transfer  orders 
for  excess  personal  property  to  be 
furnished  to  project  grantees  shall  be 
signed  by  the  Federal  agency 
accountable  officer  and  shall  state  the 
puipoae  of  the  transfer,  tiie  name  of  the 
project  grantee,  the  grant  number,  the 
dollar  amount  of  reimbursement 
required  (if  any),  and  the  scheduled  date 
of  grant  termination.  If  the  grant  expires 
in  less  than  60  calendar  days,  the 
transfer  order  will  not  be  approved 
unless  the  grantor  agency  certifies  the 
grant  will  be  extended  or  renewed,  or 
other  written  justi£k»tion  is  provided. 
Upim  receipt  of  the  property,  the  grantor 
agency  shall  ensure  that  dejxisilB  are 
made  to  the  US.  rreasuiy  as  required 
by  paragraph  (b)(1)  of  section. 

(d)  With  the  exception  of  consumable 
items  and  within  the  limitations  of 

S  10l-43.314(b)(2)(iv),  Federal  grantor 
agencies  may  make  available  to  their 
project  grantees  excess  personal 
property  that  is  determined  by  die 
granting  agency  to  be  necessary  and 
usable  for  the  purpose  of  the  grant. 
Requests  for  transfer  of  a  consumable 
item  to  a  Federal  agency  for  use  by  a 
project  grantee  will  be  considered  by 
GSA  provided  adequate  justification 
accompanies-such  requests.  For  the 
puipose  of  this  section  the  term 
"consumble  items"  means  those  items 
which  are  intended  for  one-time  use  and 
are  actually  consumed  in  that  one  time: 
eg.,  drugs,  medicines,  suigical  dressings, 
cleaning  and  preserving  materials,  and 
fuels.  When  a  question  arises  regarding 
the  consumability  of  an  item  of  excess 
personal  property  for  transfer  to  a 
project  grantee,  final  determination  shall 
rest  with  the  appropriate  GSA  regional 
office.  Excess  personal  property  may  be 
transferred  to  a  project  grantee  for  the 
purpose  of  cannibalization  when  the 
granting  Federal  agency  accompanies 
the  transfier  request  with  a  su^xNling 
statemoit  which  clearly  indicates  that 
disassembly  of  the  requested  item  for 
secondary  use  of  its  omiponent  parts,  or 
for  repair  and  maintenance  of  a  similar 
item,  has  greater  potential  benefit  than 


utilization  of  the  item  in  its  existing  form 
and  that  a  clear  cost  savings  to  the 
Government  wiD  result,  subject  to  final 
determination  by  GSA.  When 
circumstances  warrant  agencies  may 
set  economic  quantities  for  orders 
processed  or  set  minimum  life 
expectancies  for  excess  personal 
property  made  available  to  grantees. 

(e)  To  help  ensure  an  equitable 
distribution  of  pnq>erty  among  project 
grantees.  Federal  grantor  agencies  shall 
limit  the  amount  of  excess  personal 
property  (in  terms  of  original  acquisition 
cost)  transferred  to  project  grantee  to 
the  dollar  value  of  the  grant.  Any  higher 
percentage  of  excess  personal  property 
transferred  to  a  project  grantee  shall  be 
subject  to  approval  by  an  official  at  an 
administrative  level  in  the  Federal 
grantor  agency  higher  than  the  project 
officer  administering  die  grant  It  is 
expected  that  agencies  will  consider  all 
factors  in  determining  whether  to 
approve  or  disapprove  transfns  to 
grantees  of  excess  personal  property 
above  the  dollar  value  of  the  grant  Pro 
forma  approvals  or  disapprovals  shaU 
not  be  given. 

(f)  Federal  grantor  agencies  shall 
include  the  following  information  in 
their  grants  recordkeeping  systems:  total 
original  acquisition  cost  (rf  excess 
property  furnished  for  use  by  all  project 
grantees;  original  acquisitton  cost  of 
each  excess  property  item  furnished  for 
use  by  each  project  grantee:  name  and 
address  of  each  project  grantee;  date  of 
grant  teimination;  dollar  value  of  the 
grant;  and  original  acquisition  cost  of 
excess  property  fiunished.  expressed  as 
a  percentage  of  the  total  dollar  value  of 
the  grant 

(g)  Each  Federal  ^antor  agency  shall 
develop  and  maintain  an  effective 
system  for  the  prevmtion  or  detection  of 
situations  involving  the  nonuse, 
improper  use,  or  unauthorized  disposal 
or  destructian  of  excess  personal 
property  furnished  to  grantees,  whether 
or  not  title  to  that  property  is  vested  in 
the  grantee.  Grantor  agencies  shall 
publish  procedures  which  clearly 
delineate  the  obligations  of  grantees 
with  respect  to  the  use  and  consumption 
at  return  to  Government  custody  of 
property  acquired  from  excess  sources. 

(h)  Property  furnished  to  project 
grantees  is  subject  to  the  annual 
reporting  requirements  of  9  101- 
43.4701(c). 

9101-43L315   CartMcatlon  Of  non-Federal 

agency  screaners. 

(a)  To  minimize  delays  in  screening 
excess  personal  property  at  holding 
activities  and  to  make  property 
available  quickly  and  efficiently,  all 


■ 

16102  Federal  RegUter  /  Vol.  53,  No.  87  /  Thursday.  May  5.  1988  /  Rules  and  ReguJations 


/  Vol.  53.  No.  87  /  Thursday.  May  5.  1988  /  Rules  and  Regulations 


inos 


non-Federal  agency  screeners  shall  be 
subject  to  certiHcation  by  Federal 
authority. 

(b)  The  sponsoring  Federal  agency 
recommending  designation  of  a  non- 
Federal  agency  screener  shall  prepare  a 
request  covering  each  designation  and 
forward  it  for  evaluation  and  approval 
to  the  GSA  regional  ofHce  for  the  region 
in  which  the  intended  screener  is 
located  (see  S  101-43.4802  for  regional 
office  addresses  and  assigned  areas). 
The  request  shall  state  the  applicant's 
qualifications  to  screen  excess  personal 
property  and  shall  indicate  the  name, 
number,  and  termination  date  of  the 
specific  contract  agreement  or  grant  to 
which  the  screener  is  to  be  assigned. 
Since  certification  is  normally  approved 
on  a  regional  basis,  a  request  for 
certification  for  interregional  screening 
shall  specify  the  additional  regions  for 
which  certification  is  requested.  The 
GSA  regional  office  handling  the  request 
will  coordinate  as  necessary  with  other 
GSA  regional  offices  and  advise  the 
requesting  agency  of  actions  taken  on 
each  request. 

(c)  Sponsoring  Federal  agencies  shall 
include  GSA  Form  2946,  Screener's 
Identification,  with  each  non-Federal 
agency  screener  request  GSA  Form  2946 
must  contain  the  typed  names  of  both 
the  screener's  organization  and  the 
sponsoring  Federal  agency,  the  signature 
of  the  sponsoring  Federal  agency 
official,  the  typed  name  and  signature  of 
the  proposed  non-Federal  agency 
screener,  and  an  affixed  passport-style 
photograph  of  the  screener. 

(d)  Following  approval,  the  GSA 
regional  office  will  complete  the  GSA 
Form  2946  and  return  it  to  the 
sponsoring  Federal  agency  for  issuance 
to  the  screener.  When  the  request  is  for 
an  appUcant  whose  screening  activities 
are  confined  to  a  single  cost- 
reimbursement  contract,  cooperative 
agreement  or  project  grant  the 
expiration  date  on  the  GSA  Form  2946 
normally  shall  coincide  with  the 
expiration  date  of  that  specific  project 
If  die  organization  employing  the  non- 
Federal  agency  screener  is  expected  to 
have  a  subsequent  contract  agreement 
or  grant  when  the  current  one  expires,  or 
if  the  applicant's  screening  activities 
cover  more  than  a  single  project,  the 
sponsoring  Federal  agency  may  request 
an  expiration  date  accordingly.  If  the 
services  of  an  approved  non-Federal 
agency  screener  are  discontinued  prior 
to  the  expiration  date,  the  sponsoring 
Federal  agency  shall  recover  the  GSA 
Form  2946.  Each  sponsoring  Federal 
agency  shall  be  responsible  for 
maintaining  a  record  of  the  number  of 
certified  screeners  operating  under  its 


authority  and  shall  immediately  notify 
the  appropriate  GSA  regional  office  of 
any  changes  in  screening  assignments. 

(e)  Each  non-Federal  agency 
representative  of  a  Federal  agency 
physically  screening  property  at  holding 
installations  for  the  purpose  of  selecting 
property  for  transfer  shall  possess  a 
GSA  Form  2946  validated  by  GSA  as 
provided  in  this  section.  However,  non- 
Federal  personnel  of  eligible 
organizations  visiting  holding  activities 
in  order  to  participate  in  onsite 
screenings  or  for  the  purpose  of 
technical  inspection,  evaluation,  and/or 
removal  of  property  previously  set  aside 
or  approved  by  GSA  for  transfer  shall 
not  be  required  to  possess  a  GSA  Form 
2946. 

(f]  A  sponsoring  Federal  agency  may 
request  authorization  for  a  non-Federal 
agency  representative  to  screen  excess 
personal  property  at  specific  holding 
installations  on  a  one-time  basis  without 
formal  certification.  Such  requests  shall 
be  submitted  to  the  GSA  regional  office 
serving  the  area  in  which  the  holding 
installations  are  located.  The  GSA 
regional  office  shall  coordinate  with  the 
holding  installations  and,  if  the  request 
is  approved,  issue  a  letter  authorizing 
the  non-Federal  agency  representative 
to  screen  excess  personal  property  at 
the  holding  installations  specified:  if 
possible,  on  the  dates  requested. 

10.  Subpart  101-43.5  is  revised  to  read 
as  follows: 

SubfMTt  101-43.5-Utllization  of 
Foreign  Excess  Personal  Property 

S  101-43.501    Federal  GovemnMntpodcy. 

Foreign  excess  personal  property, 
when  determined  available  for  return  to 
the  United  States,  together  with 
domestic  excess  personal  property  is  a 
first  source  of  supply.  To  the  maximum 
extent  practicable,  each  executive 
agency  shall  fulfill  its  requirements  for 
personal  property  by  obtaining  domestic 
excess  personal  property  (see  Subpart 
101-43.3]  or  foreign  excess  personal 
property  in  accordance  with  this  subpart 
in  lieu  of  new  procurement  or  to 
enhance  and  further  its  program 
objectives. 


§101-43.502 

(a)  Each  executive  agency  having 
foreign  excess  personal  property  is 
responsible  for  its  disposal  as  provided 
by  title  rv  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended  (40  U.S.C.  511  et  seq.),  or  by 
other  governing  statute.  Before  making 
foreign  excess  personal  property 
available  for  return  to  the  United  States 
for  further  Federal  use  or  for  donation  as 


prescribed  in  paragraph  (b)  of  this 
section,  and  in  Subpart  101-44.3,  the 
holding  agency  may  make  such  property 
available  for  use  in  authorized  Federal 
programs  outside  the  United  States. 

(b)  It  is  the  responsibihty  of  each  , 
holding  agency,  or  of  GSA  after 
consultation  with  such  agency,  to 
determine  whether  it  is  in  the  interest  of 
the  United  States  to  return  foreign 
excess  personal  property  to  the  United 
States  for  further  Federal  use  or  for 
donation.  Determinations  to  return 
property  may  be  made  in  response  to 
specific  requests  for  transfer  or  from 
consoUdated  screening  requirements. 

S101-43.503    Payment  of  ooeta. 

(a)  All  direct  costs  involved  in 
returning  foreign  excess  personal 
property  to  the  United  States  under  this 
subpart  which  are  incurred  by  and 
billed  to  GSA  from  the  point  of  origin  to 
a  GSA  facility  in  the  United  States  shall 
be  reimbursed  by  the  transferee  agency 
upon  appropriate  billing  by  GSA.  Direct 
costs  include  packing,  handling,  crating, 
and  transportating. 

(b)  Transportation  costs  from  the  GSA 
location  to  the  transferee  agency  shall 
be  borne  by  the  transferee  agency. 
Payment  of  such  transportation  costs 
shall  be  made  by  the  transferee  agency 
to  the  transportation  carrier. 

S  101-43.504    Donetion  evaHabWty. 

Foreign  excess  personal  property 
made  available  for  return  to  the  United 
States  under  this  subpart,  if  not  required 
for  further  Federal  use  as  determined  by 
GSA,  shall  be  made  available  for 
donation  in  accordance  with  Subpart 
101-44.3. 

Subpart  101-43.47— Reports 

11.  Section  101-43.4701  is  revised  to 
read  as  follows: 

{ 101-43.4701    Pefformance  reports. 

(a)  An  annual  report  of  the  utilization 
of  domestic  excess  personal  property 
shall  be  submitted  in  duplicate  to  GSA 
within  60  calendar  days  after  the  close 
of  each  fiscal  year  using  SF 121,  Aimual 
Report  of  Utilization  and  Disposal  of 
Excess  and  Surplus  Personal  Property. 
Interagency  report  control  number  0015- 
GSA-AN  has  been  assigned  to  this 
report  in  accordance  with  FIRMR 
Subpart  201-45.& 

(b)  [Reserved] 

(c)  In  accordance  with  section  202(e) 
of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended  (40  U.S.C.  483],  an  annual 
report  in  letter  form,  of  personal 
property  obtained  as  excess  property  or 
as  property  not  excess  to  the  owning 


agency  but  determined  to  be  no  longer 
requind  for  the  poposes  of  the 
approfnation  from  which  it  was 
purchased,  and  subsequently  furnished 
to  a  recipient  other  than  a  Federal 
agency  in  any  maimer  within  the  50 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
Commonwealth  of  the  Nortiiem  Mariana 
Islands,  and  the  Trast  Territory  of  the 
Pacific  Islands,  shall  be  submitted  by 
each  executive  agency  to  the  General 
Services  Administration  (FBP), 
Washington,  DC  20406,  within  90 
calendar  dasrs  after  the  close  of  each 
fiscal  year.  The  report  shall  include  only 
those  items  furnished  to  non-Federal 
recipients  during  the  fiscal  year  being 
reported,  biteragency  report  control 
number  0154-GSA-AN  has  been 
assigned  to  this  report  in  accordance 
with  FIRMR  Subpart  201-45.6.  Negative 
reports  are  required. 

(1)  The  report  shall  reference  FPMR 
101-43.4701  (c)  and  shall  provide  the 
following  data: 

(i)  The  name  and  address  of  each 
recipient 

(ii)  The  status  of  each  recipient  Le.. 
cost-reimbursement  contractor,  fixed- 
price  contractor,  project  grantee,  etc.  (If 
the  recipient  acquired  Federal  personal 
property  of  the  types  specified  in  this 
S  101-43.4701(c]  under  two  or  more 
arrangements:  e.g.,  cost-reimbursement 
contract  and  project  giant  each 


arrangement  shall  be  specified  in  the 
report):  and 

(iii)  The  total  original  acquisition  cost 
of  all  property  fundahed  to  each 
recipient,  identified  by  each  appUcable 
two-digit  FSC  group. 

(2)  "Hie  Adounistrator  will  submit  a 
report  to  the  Senate  and  to  the  House 
summarizing  and  analyring  the  reports 
of  the  executive  agencies. 

Subpart  101-43.48— Extiibtts 

12.  Section  101-43.4801  is  amended  by 
revising  para^ephs  (a),  (b),  (c),  and  (d) 
to  read  as  follows: 

$101-43.4801    E»eeea  personal  property 
lepoithifl  repufceineiits. 

(a)  Ihe  table  shown  in  paragraph  (d) 
of  ti^s  section  shows  the  excess 
personal  property  groups  and  classes 
reportable  to  the  General  Services 
Administration.  Property  which  meets 
the  following  criteria  is  to  be  reported: 

(1)  The  condition  code  as  defined  in 
paragraph  (e)  of  this  section  is  the  same 
as  or  better  than  the  minimum 
reportable  disposal  condition  code 
shown  in  the  last  column.  For  example, 
code  9  indicates  that  property  in  that 
group  or  class  coded  1  duxnigh  9  is 
reportable. 

(2)  The  acquisition  cost  (or  standard 
price)  of  the  line  item  is  $1,000  or  more, 
except  that  a  line  item  in  FSC  group  71 
will  be  reported  to  GSA  if  it  has  an 


acquisition  cost  (or  standard  price)  of 
$500  or  more. 

(b)  Widi  respect  to  aircraft  and 
aircraft  components  ""H  accessories: 

(1)  The  table  in  paragraph  (d)  of  this 
section  states  that  line  items  as 
specified  herein  shall  be  reported  when 
in  FSC  classes  1510,  lS2a  2810,  2840,  or 
any  class  in  FSC  group  10.  In  agencies 
other  than  DoD,  all  line  items  in  these 
classes  shall  be  reported  when  dollar 
and  condition  criteria  are  met  In  DoD. 
aircraft  in  FSC  class  ISIO  which  are  in 
the  Cargo/Transport,  Observation,  Anti- 
sub,  Trainer,  or  Utility  series,  all  aircraft 
in  FSC  class  1520,  and  line  items  in  the 
other  classes  which  are  components  of 
these  aircraft  shall  be  reported  when 
dollar  and  condition  criteria  are  met 

(2)  Items  in  FSC  classes  1510  and  1520 
held  by  DoD  or  other  agencies  shall  be 
reported  to  the  General  Services 
Administration  {9FB),  San  Francisco, 
California  94105. 

(c)  All  ADPE  as  defined  in  FIRMR 

S  201-2U)01.  whether  or  not  it  falls  within 
FSC  group  70,  shall  be  reported  in  the 
manner  set  for*  in  FIRMR  Part  201-33 
to  the  General  Services  Administration, 
Federal  Equipment  Data  Center 
(WKHE),  Suite  900, 4040  North  Fairfax 
Drive,  Arlington,  Virginia  22203,  except 
that  auxiUary  or  accessorial  ADPE  with 
a  unit  original  acquisition  cost  of  $1,500 
or  less  shall  be  reported  to  GSA  regional 
offices  in  accordance  with  this  part. 

(d)  The  table  follows: 


Federal  Supply  Classification 


Group  No.  and  Group  Identification 


10.  Weapons 

11.  Nuciear  ordnano*'. 

12.  Fire  control  equipment 
IS.  AfvmMnJSofi  tni 
14.  Guided  missilea 


15.  AircrBit  and  avfianw  stiuctursd  components . 


16.  AircraR  ccfnponenis  and  accessoties — 

17.  Aircran  laundiing.  landing  and  ground  handling  equip- 


18.  Speoe  vehicles _ _ 

19.  Ships,  smaN  craft,  pontoons,  and  floaing  docks.. 


20.  Ship  and  marina  equipfnent ~ 

22.  Railway  equipment _ - - 

23.  Ground  effect  vehictes,  motor  vehides,  trailers,  and 
cydea. 

24.  Tractoa 


25.  Vehicular  equipment  componants- 

26.  TVes  and  lubes 


28.  Engines,  luitines,  ( 


M- 
Al.. 
Al.. 


Al 

Alt  except 

1410  guided  missaes 

1440  launchers,  guided  missiles 
An  exoe(>l -.~ ™..._™.....~™._....-.„— 

1510  aircraft,  fixed  wing,  as  specified  by  101 -43.4801(b). 

1520    aircraft    rotary    wing,    as    specified    by    101- 
43.4801(b). 

1560  akframe  structural  components,  as  specified  by 
101-43.4801  (fa). 
Aw».i— ..—.....— —.—..^ —..»«.«—....«..,. «».^.....*..... 


Al. 

AN  except.. 


AH. 
Al.. 


Vessels  over  1500  gross  torts.. 


Al.. 


Al. 


Al. 


Al  exoepC- 


2610  tires  and  tubes,  pneumatic  except  aircraft.. 
Alexoepl. 


2805  gaaoHns  leoiprocaSng  engines,  except  aircraft; 


Reportable 
to  GSA 


X 

X 
X 
X 

X 
X 
X 


Reportable 
to  GSA 


X 
X 

X 

X 


X 
X 


X 

X 

X 
X 

X 

X 


Minimum 

noponaoiv 

Owpoeta 

Condibon 

Coda 


9 

9 

9 
2 

4 

9 
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Federal  S«jppty  Oaaailicalion 

Not 

Reportable 

toGSA 

>% .... 

iiapnrtanie 
tfrGSA 

Mrwnufn 

Group  Na  and  Group  WanMicaiion 

Ctaaaea 

Reportable 

OgSMal 

CondHion 

Code 

• 

2810  gaaolne,  reciprocating  engines,  aircraft:  and  com- 
ponents; aa  apecilied  by  I0l-43.4801(b). 
2815  dtoael  anginea  and  components.    

.........»»«.A.w. 

1 
X     XX     X       jxxxx        XX     XXX     XXX     xxxxx 

9 

29.  Engine  accessoriea 

2840  gas  turbines  and  jet  engines,  aircraft;  and  convo- 
nents;  ss  specified  by  I01-43.4801(b). 
Al „_ _    ..„ 

30.  Mechnaical  poiMr  tranao>iMion  equipnienl 

Ai_ 

X 
X 

31.  Bearings : _ 

Al _.      „      

Al 

34.  MetaKvorldng  macNnery ^^J^^       ............... 

Al _ 

35.  Service  and  ftada  aquipmenr 

Al „ 

36.  Special  induslry  mactiinary 

"™~™— •~~™ 

Al  exoapt 

« 

3690  specialized  ammunition  and  ordance  machinery 
and  related  equipment 
AH 

X 

38.  Construction,  mining,  excavating,  and  Mghwcy  mainte- 

Al 

~ 

nance  equipment 
39.  MaMais  handKng  equipment 

Al „ _ 

40.  Rope,  cable,  cttam  and  fittings „ 

Al 



41.  Refrigeration,  air  conditioning,  and  air  drcuMing  equip- 
ment 

42.  Rrefightng,  rescue,  and  safety  equipmeni 

Al 

Al „ 

43.  Pumps  and  compressors „ 

All             

..•••■■■■■».... ....... 

44.  Furnace,  steam  plant  and  drying  equipment  and  nudear 

Al..          „                    _    

reactors. 
46.  Water  purification  and  sewage  treatment  eoutoment 

Al „ „ 

Al.._.   

47.  Pipe,  tubing,  hose,  and  fittings 

48.Valvee _ 

All 

Al. 

49.  Mainlanance  and  repair  shop  equipment.. 

Al  except 

4921  torpedo  meintenance,  repair,  and  checkout  spe- 
ciaKzed  equipment 

4923  depth  charges  and  undenirater  mines  mainte- 
nance, repair,  and  checkout  specialized  equipment 

4925  ammunition  maintenance,  repair,  and  checkout 
apedakzed  equipment 

4927  rocket  maintenance,  repair,  and  checkout  special- 
ized equipment 

4931  fire  control  maintenance  and  repair  shop  special- 
ized equipment 

4933  weapons  maintenance  and  repair  shop  specialized 
equipment 
Al 

X 
X 
X 
X 
X 
X 

- 



, 



51.  Hand  tools. ..».»..».»». .......„„ 

X 
X 
X 
X 
X 
X 
X 

52.  Measuring  tooted , ^, 

Al 

****** ..••... 

53.  Hardware  and  abrasives^..    ._ , 

Al 

54.  Prefabricated  structures  and  scaffoldlng.„ 

55.  Lumber,  miHworlc  plywood  arxl  veneer..... 

Al    .   ,.,. 

Al 

56.  Constniction  and  building  materials „ 

Al 

58.  Communication,  detection,  and  coherent  radiation  equip- 

Al except 

"   " 

ment 

5810  communications  secunty  equipment  and  compo- 
nents. 

5811  other  cryptologK  equipment  and  components.... 

Al _ 

X 
X 

59.  Electrical  end  electronic  comporwnts ..„ 

X 
X 

X 
X 

9 

60.  Fiber  optics  materials,  components,  assemblies,  and 

Al 



acoassones. 

61.  Electrical  wire,  and  povwr  and  dstribulion  equipment 

Al 

62.  Ligliting  fixtures  and  lamps 

Al 

63.  Alarm,  signal,  and  security  detection  syste 
65.  Modteal,  dental,  and  veterinary  equipment 

ims 

Al _.        .     „.     . 

X 

X 
X 

and  supplies — 

Al  except „ «.«..«™.«„....,.« »..«.«.„......... 

6505  drugs  and  biotogicals 

6508  medicated  cosmetics  and  toiletries..    

Al 

X 

.».._..........„... 

X 
X 

67.  Ptwiographic  equpmerrt „._.„         

Afl  except ....... „... 

8770  film,  processed 

X 

68.  Chemicals  and  chemical  products 

Al _ 

xj  X   XXXX     XXX 

• 

69.  Training  aids  and  devices „ 

Al 

70.  General  purpose  automatic  data  processing  equipment 

All ,„                  ,     , 

ment  (see  101-43.4801(0). 
71.  Furniture 

All    

7Z  Household  and  commercW  furnishings  and  appliances 

Al „     _ , 

73.  Food  preparation  and  senring  equipment ._ 

Ai ,   ,,   ,        

74.  Office  machines,  text  processing  systems,  and  visibie  ' 

Al 

record  equipment 
75.  OfRoe  supplies  and  devices 

Al 

76.  Books,  maps,  and  other  publicaliona 

Al  ao(c^.- 

V 

1 

761 0  books  and  pamphlets ._.     . 

4 

Federal  Supply  Clasaificatnn 

Not 

nenorlilila 

toOSA 

Reportable 
loGSA 

MMvnum 

Group  Na  and  Grotp  ktentlficalion 

Classes 

ContMon 
Code 

Al  except „„.„ ... „ „......._..„ 

XXX     XXXXXX 

7710  musical  kwtruments „    ..„..«..„_._ ...    ... 

9 

76.  Recreational  and  athletic  equymont  ................................ 

Al „..._ 

5 

79.  Cleaning  equipment  and  supples .    

Al    .„    

5 

80.  Brushes,  ptfnts,  aairiers  and  adbesJves 

Al 

4 

81.  Ckmlainers,  packaging,  and  packing  supples. 

Al „    „ 

8 

83.  Textiles,  leather,  furs,  apperet  and  shoe  findmgs,  tents, 

All  except 

X 

andfl^e. 

8305  textiles  fabrics , 

9 

8340  tents  and  tarpaukna 

9 

84.  Ctothing.  indivklual  equipment  and  insignia — 

Al  except _.„ 

8455  badges  and  insignia 

1 

ixxxxx 

9 

85.  Toiletries 

Al 

Al 

87.  Agricultural  eupplaa 

88.  Live  animite _ „.. 

AH 

89.  Subsistence..    

Afl  except    

X 
X 
X 

91.  Fuels,  hjbrtcants,  ols  and  waxes 

AH..     „ 

■KA           k\                                       .          Uf              d         >           ■                  .               >                           .               •         • 

AH...      -       ., 

AH ^ 

X 

95.  Metal  bars,  sheets,  and  shapes 

AH , „ ^ 

X 
X 

AH , „,..,. 

99.  Miscellaneous _ _. ™    ., 

X 

9905  signs,  advertising  displays  and  Menttfication  plates .. 

9910  iewehy 

9999  miscellaneous  items.     . 

XXX 

13.  Section  101-43.4802  is  revised  to 
read  as  follows: 


§101-43.4M2   Regional  office 
and  Miiomd 


Region  and  office 
addresa 

Regional  areas 

Nationil  Capital  Regkin. 

District  of  Cokmbia, 

7lh  and  D  Streets, 

Maryland  (Prince 

SW..  Washmglon,  OC 

Georges  and 

20407. 

only),  Virginia  (Prince 

' 

WiHiam,  Loudoun. 

Fairfax  and  Ariington 

Countiea,  and  caty  of 

Alexandria  only). 

1— General  Sendees 

C^xmecticut  Maine, 

A    *        *      *->--*? ^ . 

Massachusetts,  New 

HampshkB.  Rhode 

Buiktng,  10  Causeway 

Island.  Vennont 

Street,  Boston,  MA 

02222. 

2— General  Seivkses 

New  Jersey.  New  York. 

Commonwealth  of 

K.  Javits  Federal 

Puerto  Rtoo,  Virgin 

BuiMina  26  Federal 

Islands. 

Plaza,  New  York,  NY 

10278. 

3— General  Services 

Delaware,  Maryland, 
Pennsylvania,  Virginia, 

mOminiSUSDOn,  tfin 

and  Market  Streets. 

West  Virginia. 

Philadelphia.  PA 

19.107. 

4— General  Servfees 

Alabama.  Fkirida. 

Georgia.  Kentucky, 

Spring  Street  SW., 

Mississippi,  htorth 

Atlanta.  GA  30303. 

Carokna,  Terviessee. 

&-<9enerai  Services 

Illinois,  Indiana.  Mk^higan, 

AdiriiiistraUoA.  230 

Minnesota.  Ohio, 

South  Dewbom 

Wisconsin. 

Street  Chtoago,  IL 

60604. 

Regionand  office 
address 

Regional  areas 

6— General  Services 

k>wa,  Kansas,  Missouri. 

Administration,  9001 

Nebraska 

State  Une  Road,  Suite 

308,  Kansas  City.  MO 

64114. 

7— General  Servioea 

Art(aneas,  Louisiana. 

AmiMNSiraiion,  eiv 

NOW  Mexico, 

Taytor  Street,  Fort 

Oklahoma.  Texas. 

Worth,  TX  76102. 

8— General  Services 

Cokxado,  Montana. 

Administration, 

North  Dakota.  South 

Bulking  41,  Denver 

Dakota.  Utah. 

Federal  Center, 

Wyoming. 

Denver.  CO  8022S. 

9— General  Senrices 

Arizona,  CaWomia. 

AdmHwHrauon,  525 

Hawal,  Nevada, 

Mwket  Street  San 

Pacific  Ocean  Areas. 

Frandaoo,  CA  94105. 

10— (aaneral  Services 

Alaska,  ktaho,  Oegon, 

Administration,  (aSA 

Washington. 

Center,  Auburn.  WA 

9800^ 

Subpart  101-43.49— Illustrations  of 
Forms 

14.  Section  101-43.4901-122-1  is 
revised  to  read  as  follows: 

S  101-43.4901-122-1    InstrucUofW  for 
preparitig  StaiMlard  Form  122. 

Instnictioiis 

Standard  Form  122  is  used  by  executive 
agencies  to  submit  tlie  transfer  orders 
required  by  tlie  Federal  Property 
Management  Regulations  (41  CFR 101- 
43.309). 

Block  3,  Ent^r  the  complete  address  of  the 
appropriate  GSA  regional  office. 

Block  4,  Enter  the  name  and  address  of  the 
ordering  agency. 


Blodi  6,  Furnish  the  name  and  address  of 
the  agency  having  control  of  the  property 
ordered. 

Block  B,  Furnish  the  name  and  address  of 
the  consignee. 

Block  7,  Show  the  location  of  property 
(building  number,  etc.). 

Block  9,  Show  the  signature  of  the 
authorized  representative  of  the  ordering 
agency  and  date. 

Block  10,  Furnish  the  full  appropriation 
symbol  and  title  (when  appropriate). 

Block  12,  Enter  the  GBL  number  if 
furnished. 

Block  13(a),  Enter  both  the  appropriate 
GSA  control  number  and  the  holding 
agency's  document  and  item  numbers  used  to 
report  the  item  to  GSA  as  excess. 

Block  14.  For  GSA  use. 

Important 

1.  A  separate  transfer  order  shall  be 
prepared  for  each  different  property  location. 

2.  The  transfer  order  normally  shall  be 
prepared  by  the  ordering  agency. 

3.  Complete  shipping  instructions  or 
Government  bills  of  lading  must  be  furnished 
with  each  transfer  order. 

4.  If  reimbursement  is  required,  the  total 
fair  value  for  the  quantity  requested  must  be 
shown  below  each  item  description  in  column 
C. 

5.  Four  copies  of  the  transfer  order  shall  be 
mailed  to  the  appropriate  GSA  regional 
office,  Attention:  Federal  Supply  Service 
Bureau.  When  prior  GSA  approval  is  not 
required,  only  one  copy  of  the  transfer  order 
shall  be  mailed  to  the  GSA  regional  office. 

15.  Section  101-43.4902  is  revised  to 
read  as  follows: 
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§101-43.4902    GSAfomw. 

(a)  GSA  fomu  in  this  section  show 
their  text,  format,  and  arrangement  and 
provide  a  ready  source  of  reference. 

(b]  GSA  forms  in  this  section  may  be 
obtained  initially  h-om  the  General 
Services  Administration,  National 
Forms  and  Publications  Center,  4900 
South  Hemphill  Street,  Warehouse  No. 
4,  Dock  Na  1,  Forth  Worth,  Texas  7§115. 
Agency  regional  or  field  offices  shonhl 
submit  future  requirements  to  their 
Washington  headquarters  office  which 
will  forward  consolidated  annual 
requirements  to  the  General  Services 
Administration  (CAIR).  Washington.  DC 
20405. 

1&  Section  101-43.4902-1539-1  u 
revised  to  read  as  follows: 

S  101-43.49D2-153»-1    lnttnietio«s«Dr 
pigpwln^  GSA  Form  t539. 

instTuctions  for  Acqwsitioii  Aad  U«e  of -GSA 
Fonn  UW,  Aaqueat  for  Excess  Psrsenai 
Property 

1.  Availability,  GSA  Form  1539  will  be 
furnished  to  agencies  upon  request  to  GSA 
regional  offices  shown  in  S  101-43.4802. 
Information  of  a  local  or  limited  nature 
concerning  the  use  of  the  form  not  covered  in 
paragraph  2,  below,  will  be  furnished  by  GSA 
regional  offices  for  customer  agencies  located 
in  their  areas. 

2.  Guidelines  for  use  of  GSA  Form  1539. 

a.  To  obtain  maximum  beneHts  fram£SA 
Form  1539,  agencies  shall  submit  the 
completed  form  to  the  appropriate  GSA 
regional  office  immediately  upon 
determination  of  the  need.  The  expiration 
date  of  a  normal  ISO-day  screening  period 
should  be  shown  in  block  5  of  GSA  Ponn 
1539.  However,  if  this  length  of  time  is 
unacceptable,  an  earlier  date  should  be 
shown. 

b.  Agencies  are  requested  to  restrict  the 
use  of  GSA  Form  1539  to: 

(1)  A  single  line  item  which,  as  a  general 
rule,  has  a  total  acquisition  cost  of  more  than 
$1,000,  and 

(2)  An  item  not  currently  listed  in  GSA 
excess  property  catalogs  or  bulletins. 

c.  To  assist  the  appropriate  GSA  regional 
office  in  locating  and  offering  the  agency  an 
available  excess  item  which  will  meet  the 
specific  need,  block  1  (item  deschptioq)  of 
GSA  Form  1539  niuBt  billy  describe  the  item 
required  and  indicate  the  minimum 
acceptable  condition  code. 

d.  Nationwide  requirements  originating  at 
agency  headquarters  may  be  submitted  to  the 
General  Services  Administration  (FBP), 
Washington.  DC  20406. 

PART  101-44— DONATION  OF 
PERSONAL  PROPEIITY 

17.  The  authority  citation  for  Part  101- 
44  continues  to  read  as  follows: 

'  Autkority:  Sec.  20S(c].  fiSStat  3flO  (40 
U.S.C  486(c)]. 

18.  The  table  of  contents  for  Part  101- 
44  is  amended  by  removing,  adding  or 
revising  the  following  entries: 


101-44.002    Requests  for  deviatiaas. 
101-^4.102    RespuuBibiliUes  of  nolding 

agencies. 
101-44.103    [Reserved] 
101-44.106    (Resarvedj 
101-44.108-1    Drugs,  bioiogicala,  reagents, 

and  other  medical  materials  and  supplies 

other  than  controlled  substances. 
101-44.108-3    pReserved] 
101-44.108-10    Donation  of  noncertifiad 

electronic  products. 
101-44.115    Overages  and  shortages. 
101-44.202    State  agency  plan  of  operation. 
101-44.702-3    Noncertified  electronic 

products. 

la  Section  101-44.800  is  revised  to 
read  as  follows: 

I1O1-44.M0    fleop*^p«n 

This  part  prescribes  policies  and 
methods  governing  the  donation  of 
surplue  personal  property  located  within 
the  United  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  riiaw, 
American  Samoa,  and  the 
Commonweal^  of  the  Northern  Mariana 
Islands,  and  the  donation  of  foreign 
excess  personal  property  designated  for 
return  to  the  United  States. 

20.  Sections  101-44.001-4.  Ka-44U]ai- 
9, 101-44.001-13,  and  101-44.001-14  are 
revised  to  read  as  follows: 

$101-44.001-4    DMMe. 

"Donee"  means  a  service  edticaiional 
activity;  a  State,  political  subdivision, 
municipality,  or  tax-supported 
institution  acting  on  behalf  of  a  public 
airport;  a  pubtk:  agency  using  suiphis 
personal  property  in  carrying  out  or 
promoting  for  the  residents  c^  a  given 
political  area  one  ormoee  public 
purposes,  such  as  conservation, 
economic  development,  education,  parks 
and  recreation,  public  health,  and  public 
safety;  an  eli^Ue  nonprofit  tax-exempt 
educational  or  public  health  institution 
or  organization;  the  American  National 
Red  Cross;  a  public  body;  an 
eleemosynary  institution;  or  any  State  or 
local  govenunent  agency,  and  .any 
nonprofit  organization  or  institution, 
which  receives  funds  appropriated  for 
programs  for  older  individuals  under  the 
Older  Americans  Act  of  1965,  as 
amended,  imder  title  IV  or  titie  XX  of 
the  Social  Security  Act,  or  under  titles 
Vm  and  X  of  the  Economic  Opportimity 
Act  of  1964  and  the  Community  Services 
Block  Grant  Act. 

§101-44.001-9    No  commercial  vahM. 

"No  commercial  value"  means  a 
determination  that  property  has  neither 
utiUty  nor  numetary  value  (either  as  an 
item  or  as  scrap). 

9101-44.001-13    Stat*. 

"State"  means  one  of  the  SO  States, 
the  District  of  Columbia,  the 


Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
and  the  Commonwaalth  of  the  Northern 
Mariana  Islands. 


4«M-44<a01-14 

"State  agency"  JBBans  the  «geiioy  in 
each  State  dBsigaatad  under  Stale  law 
as  refl^xmsibleior'the  distribution  wiAin 
the  State  of  all  donations  oTsurphis 
property  to  public  agencies  and  eligible 
nonprofit  tax-exempt  activities. 

21.  Section  101-44.002  is  added  to  read 
as  follows: 

i  101-44.002    R«quMt*lar4awMionB. 

Deviations  iima  Ifae  Tegolafions  in  this 
part  shall  only  be  granted  by  the 
Administrator  of  Geaecal  Services  (or 
designee).  Requests  for  deviations  shall 
-be  made  m  writing  to  6ieCeneral 
Services  Administration  (FB), 
Washingtoa  DC  2040B.  with  complete 
justification.  A  copy  of  the  authorizing 
statement  for  each  deviation,  including 
the  nature  of  the  deviation,  the  reasons 
for  such  special  action,  and  the 
Administrator's  or  designee's  approval, 
will  be  available  for  public  inspection  in 
accordance  with  Subpart  105-4)0.3  of  this 
title. 

Subpart  101-44.1— GMMraliProvisions 

22.  Section  101-44.101  is  revised  to 
read  as  follows: 

9101-44.101    WHMrawalofdonabto 
property. 

Surplus  personal  property  «et  aside  or 
approved  for  donation  may  be 
wi^drawn  for  use  by  the  holding 
agency  with  the  prior  approval  of  GSA. 
Holding  activities  may  withdraw  such 
property  to  meet  iheir  essential  valid 
requirements  in  emergency  situations 
without  prior  approval  of  GSA,  but  shall 
notify  GSA  immediately  of  such  actions. 
The  GSA  regional  office  will  advise  the 
State  agency  or  donee  which  applied  for 
the  property  at  the  time  a  withdrawal  is 
approved  by  GSA. 

23.  Section  101-44.102  is  levised  to 
read  as  follows: 

9101-44.1(tt    RMponsibilitiM  of  lioMing 


The  role  of  agencies,  other  than  State 
agencies,  holding  Federal  property 
pending  donation  shall  be  limited  to  the 
following: 

(a)  Holcfing  agencies  shall  coojierate 
fully  with  all  agem:ies  and  their  duly 
accredited  representatives  authorized  to 
participate  in  die  donation  program  in 
locating,  screening  and  inspecting 
siuplus  personal  property  for  donation. 
Upon  reasonable  request,  holding 
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agencies  shall  make  available  to  these 
agencies  or  their  representatives 
complete  information  regarding  the 
quantity,  description,  condition,  and 
location  of  donable  property  in  their 
inventories.  Holding  agencies,  however, 
need  not  prepare  nor  mail  reports  or 
listings  not  otherwise  required  by  their 
procedures. 

(b)  Each  holding  agency  shall 
annotate  nonreportable  personal 
property  records  to  indicate  to 
authorized  State  agencies,  donee 
representatives  or  responsible  Federal 
officials  the  date  of  the  surplus 
determination  by  the  holding  agency. 

(c)  Pending  donation,  each  holding 
agency  shall  be  responsible  for 
performing,  and  bearing  the  cost  for,  the 
care  and  handling  of  its  property.  Direct 
costs  incurred  by  the  holding  agency  in 
the  actual  packing,  preparation  for 
shipment,  and  loading  of  property 
incident  to  the  donation  may  be 
reimbursable.  Holding  agencies  may 
waive  the  amount  involved  as  being 
uneconomical  or  impractical  to  collect. 
Where  such  charges  are  incurred,  they 
shall  be  reimbursed  promptly  by  the 
State  agency  or  designated  donee  upon* 
appropriate  billing.  Overhead  or 
administrative  costs  or  charges  shall  not 
be  included. 

(())  Holding  agencies  shall  provide  a 
period  of  21  calendar  days  following  the 
surplus  release  data  for  donation 
screening  in  accord  with  S  101-44.109. 
During  this  period,  a  holding  activity 
shall  not  take  for  its  own  use  any 
property  in  its  custody,  exciept  as 
provided  in  S  101-44.101. 

(e)  Surplus  property  set  aside  for 
donation  (see  §  101-44.109)  shall  be 
retained  by  the  holding  agency  for  a 
period  not  to  exceed  42  calendar  days 
from  the  surplus  release  date,  pending 
receipt  of  an  approved  Standard  Form 
(SF)  123,  Transfer  Order  Surplus 
Personal  Property,  &t>m  GSA  and  firm 
instructions  for  pickup  or  shipment  of 
the  property.  The  transferee  is 
responsible  for  removing  the  property  or 
for  making  arrangements  with  common 
carriers  for  its  shipment.  Property 
disposal  officers  or  other 
representatives  of  holding  activities 
shall  not  act  as  the  agent  or  shipper  for 
transferees  in  this  regard.  Upon  receipt 
of  the  approved  SF  123  and  instructions 
for  pickup  or  shipment,  the  holding 
activity  shall  promptly  notify  the 
transferee  or  the  transferee's  designated 
agent  of  the  availability  of  the  property. 
At  the  end  of  the  42-day  period,  the 
holding  agency  may  proceed  with  the 
disposal  of  the  property  if  the  approved 
SF  123  and  piclnip  or  shipping 
instructions  have  not  been  received. 


(f)  Surplus  property  shall  not  be 
released  by  a  holding  activity  for 
donation  until  the  activity  has  received 
an  SF  123  bearing  the  signed  approval  of 
the  appropriate  GSA  official. 

9101-44.103    [RwnovodandRMWved] 

24.  Section  101-44.103  is  removed  and 
reserved. 

25.  Section  101-44.104  is  revised  to 
read  as  follows: 

9101-44.104    Costs  incurred  Inddsnt  to 
donation. 

Direct  costs  incurred  by  the  holding 
agency  in  packing,  loading,  or  preparing 
the  property  for  shipment  shall  be  borne 
by  the  State  agency  or  the  designated 
donee.  Where  such  costs  are  incurred, 
they  shall  be  reimbursed  promptly  by 
the  State  agency  or  designated  donee 
upon  appropriate  billing,  unless  the 
holding  agency  waives  the  amount 
involved  as  being  uneconomical  or 
impractical  to  collect. 

26.  Section  101-44.105  is  revised  to 
read  as  follows: 

9101-44.105    Asalstanco  in  mafor  disastw 


(a)  Upon  declaration  by  the  President 
of  an  emergency  or  a  major  disaster, 
surplus  equipment  and  supplies  may  be 
donated  to  State  and  local  governments 
for  use  and  distribution  by  them  for 
emergency  or  major  disaster  assistance 
purposes  in  accordance  with  the 
directions  of  the  Federal  Emergency 
Management  Agency  (FEMA)  pursuant 
to  the  Disaster  Relief  Act  of  1974  (Pub.  L 
93-288)  and  Executive  Order  12148,  as 
amended.  All  donations  of  surplus 
personal  property  for  major  disaster 
assistance  purposes  require  the  prior 
approval  of  GSA,  except  where  property 
already  transferred  for  donation  is 
donated  to  eligible  donees  by  the  State 
agency. 

(b)  When  Federal  surplus  property  in 
the  custody  of  a  State  agency  is 
requested  by  the  State  official  in  charge 
of  disaster  operations,  and  certified  by 
FEMA  as  being  usable  and  needed,  the 
State  agency  will  release  the  property  to 
the  authorized  State  official. 

(c)  Reimbursement  to  the  State  agency 
releasing  surplus  property  for  disaster 
assistance  will  be  made  by  the  State 
receiving  the  property.  If  reimbursement 
is  sought,  the  State  agency  should 
coordinate  and  make  arrangements  with 
the  State  official  in  charge  of  disaster 
relief  for  reimbursement  for  services 
provided.  In  addition  to  services 
rendered.  State  agencies  are  entitled  to 
reimbursement  of  documented  expenses 
originally  incurred  in  the  care  and 
handling  of  the  property,  including  the 
screening,  transporting,  and  receipt  of 


property  made  available  for  disaster 
relief. 

(d)  Property  previously  obtained  from 
or  through  the  State  agency  for  disaster 
relief  purposes,  and  not  used  or  no 
longer  required,  shall  be  returned  to  the 
State  agency.  Such  property  received  by 
the  State  agency  will  be  accounted  for 
and  disposed  of  in  the  same  manner  as 
any  other  property  approved  for 
donation  under  normal  circumstances. 

(e)  Federal  assistance  under  the 
Disaster  Relief  Act  of  1974  is  terminated 
upon  notice  to  the  Governor  of  the  State 
by  the  Director,  FEMA,  or  at  the 
expiration  of  time  periods  prescribed  in 
FEMA  regulations,  whichever  occurs 
first. 

9101-44.106    IRwnoved  and  RmwvmI] 

27.  Section  101-44.106  is  removed  and 
reserved. 

28.  Section  101-44.108-1  is  revised  to 
read  as  follows: 

9101-44.100-1    Drugs,  bloioglcato,  7 

reagents,  and  other  medical  materials  and 
supplies  ottMT  tiian  conlrollad  substances. 

Surplus  drugs,  biologicals.  and 
reagents  in  Federal  supply  classes  6505 
and  6508  which  are  not  required  to  be 
destroyed  as  provided  by  S  101-45.903  . 
may  be  donated  to  public  agencies  and 
eligible  nonprofit  tax-exempt  activities. 
When  the  report  of  excess  or  other 
communication  bom  the  holding  activity 
listing  drugs,  biologicals,  and  reagents 
indicates  any  items  that  are  unfit  for 
human  use.  GSA  will  not  o^er  these 
items  for  donation.  Controlled 
substances  (as  defined  in  S  101-43.001- 
4)  shall  not  be  donated. 

(a)  Applications  for  transfer  of  surplus 
drugs,  biologicals,  and  reagents  must  be 
accompanied  by  a  letter  of  clearance 
from  the  Food  and  Drug  Administration 
(FDA),  Medical  Product  Quality 
Assurance  Staff,  indicating  that  the 
items  may  be  safely  donated.  Items 
which  do  not  fall  within  the  purview  of 
FDA,  or  which  FDA  indicates  are 
unsuitable,  will  not  be  considered  by 
GSA  for  donation. 

(b)  For  purposes  of  obtaining  the  letter 
of  clearance  from  FDA,  the  State  agency 
or  designated  donee  shall  be  responsible 
for  obtaining  and  providing  samples  of 
any  item  that  is  to  be  examined.  Before 
laboratory  examinations  are 
undertaken,  FDA  shall  give  the  State 
agency  an  estimate  of  the  expected  cost 
of  the  quahty  assurance.  Any  payment 
of  costs  for  laboratory  examinations  for 
quality  assiu'ance  of  diese  samples  shall 
be  arranged  by  the  State  agency. 

(c)  In  die  case  of  surplus  drugs, 
biologicals.  reagents,  and  other 
restricted  medical  materials  and 
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suppliei  (medical  itenu  tiutt  must 'be 
dispensed  or  used  only  by  a  licensed, 
registered,  or  certified  individual) 
requested  by  a  State  agency,  tbe  SF 123 
shall  contain  a  statement  that:      i 

(1)  Tbe  listed  property  will  be   ' 
transferred  from  the  holding  agency 
directly  to  the  designated  donee; 

(2)  llie  intended  donee  is  licenaed  and 
authorized  to  administer  and  dispense 
such  items  or  is  authorized  to  store  the 
items;  and 

(3)  The  State  agency  wiD  obtain  a  ' 
certification  from  the  donee  indicating 
that: 

(i)  The  items  transferred  to  the  donee 
institution  or  organization  wfll  be 
safeguarded,  dispensed,  and 
administered  under  competent 
supervision; 

(ii)  Adequate  facilities  are  available  to 
effect  full  accountability  and  proper 
storage  of  the  items  in  accordance  with 
Federal,  State  and  local  statutes 
governing  their  acquisition,  storage,  and 
accountability;  and 

(iii]  Hie  admmisUtiwn  m  ose  df  the 
items  requested  wiH  comply  with  flie 
provisions  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  as  amended  {2t 
U.S.C.  301-392). 

(d)  A  State  agency  shell  net  pick  op<ir 
store  in  its  distribution 'oenler,  surplus 
drags,  biol<^cale,  reagents,  and  other 
restricted  imdical  materials  and 
supplies.  This  property 'sbaD  be 
transferred  from  the  holding  agency 
direcdy  to  the  designated  donee. 

(e)  Slwtf-tife  items  and  medical 
materials  and  supplies  held  for  national 
emergency  purposes,  and  dctei  mined  to 
be  sorphis  in  accordanoe  wMi  %  101- 
43.307-13,  shall  be  made  available  for 
donation  screening  as  provided  in  f  101- 

M.ioe. 

2a  Section  101-44.101^2  ic  revised  to 
read  as  follows: 


§  101-44.1Q»-2    Oonaiioa  alaiKcatt. 

This  section  i»ovides  procedures  and 
conditions  for  ^e  donation  (A  aincraft 
which  are  not  dass^dior  reasoas  sf 
national  security  and  after  xemoval  of 
lethal  characteristics.  Tbe  peqinrements 
of  this  paragraph  apfly  to  the  denation 
of  any  fixed-  or  rotaiy^wiag  aircraft  with 
a  unit  acquisition  cast  of  SStOOO  or  more, 
but  do  not  apply  to  the  donation  of 
individual  aircraft  components, 
accessories,  parts,  or  appurtenanoee  not 
attached  to  or  an  inte^^  partof  an 
aircraft  Combat-type  aircraft  ahall  not 
be  donated  for  fli^t  use. 

(a)  Plan  ofutilixaiiotu  To  es»ist<GSA 
in  the  allocation  and  traaafier  of 
available  surplus  aircraft  each  SF  123 
submitted  to  GSA  for  donation  of  an 
aircraft  covered  by  this  section  'shall 
include  a  letter  of  intent  signed  and 


dated  by  the  authotiaed  representative 
of  the  proposed  doaee,  setting  iorth  a 
detailed  plan  of  utilization  for  the 
property.  The  letter  frf  inteotafaall 
provide  the  fellowii^.infotinalion: 

(1)  A  description  of  the  aircraft 
requested,  inoladingfte  type, 'model  or 
aoae,  and  the  serial  number,  if  it  is 
known; 

(2)  A  detailed  desoriptioniif  the 
donee's  program  and  the  number  and 
types  of  aircraft  currently  owned  by  the 
donee; 

(3)  Whether  the  aircraft  is  to  be  used 
for  flight  purpaees-or  nonflight  purposes 
(including  ground  instnction  or 
simulation  use),  and  details  itf  the 
planned  utilisation  of 'the  aironrft 
induding  but  not  iimitad'tolnpw^he 
aircraft  will  be  tisad,  its  pnrpoaa,  imw 
often  and  Sor  how  lang.  ff  far fi|^ 
purposes,  specify  source  of  pMoitfa)  and 
where  aircraft  will  be  housad.  Wiunlfae 
aircraft  is  leqnestad  ior.cannlbdinlion 
(recovery  of  parts  and  compooeida),  the 
letter  of  intent  should  provide  details  of 
the  cannibalization  process  (tiniete 
complete  the  cannibalization  process, 
bow  recovered  parts  are  to  be  used, 
method  of  accounting  for  usable  parts, 
etc.);  and 

(4)  Any  supplemental  information 
(Mch  as  geographical  area  and 
population  serwid,  number  of  students 
enrolled  in  educational  programs,  etc.) 
supporting  the  donee's  need  Tor  ^ne 
aircraft. 

(b)  Donation  of  aircraft  to  public 
agencies  and  eligible  nonprofit  tax- 
exempt  activities.  (1)  For  the  donation  of 
an  aircraft  to  a  donee  eligible  in 
accordance  with  the  provisions  of 
Subpart  101-44.2,  the  folhnving 
docvmentatian  shall  be  submitted  to 
GSA  along  with  the  SF  123  and  the 
donee's  letter  of  intent: 

(i)  A  letter,  signed  and  dated  by  4ie 
State  agency  director,  confirmingaad 
certifying  the  a^ihcant's  eligibility  and 
containing  the  State  ageiKy's  evaiuation 
olthe  applicant^^ilitytD  oselhe 
aircraft  f or  the  parpose  stated  in  its 
letter  of  intent  and  any  other 
supplemental  intunatian  aoacemir^ 
the  needs  of  the  donee  which -supports 
making  the  allocation: 

(ii)  A  State  agency  distribution 
documeiTt,  signed  and  dated  by  the 
authorized  representative  of  the  donee, 
and  containing  the  terms,  conditions, 
Old  restrictions  pcescribed  by  GSA:  and 

(iii)  A  conditioaal  transfer  dBCument 
signed  by  both  the  donee  and  the  State 
agency,  and  containing  the  special 
terms,  oonditioaa,  aod^festiictiDas 
prescribed  by -G&A  I%e  coaititioaal 
transfer  documeat  may  include 
additional  State  agency  in^maed  terms, 
conditions,  and  restrictions  on  the  use  of 


the  aircraft  which  are  saaststaat  with 
any  Federal  requiremeats-or  the  State 
plan  of  operation.  Hamvmt,  none  of  the 
Federal  terms,  conditians.  and 
restrictions  outlined  in  tfaeiratecuted 
caaditional  transfer  doouasBnt  including 
the  requirement  for  en  additional  4B- 
month  period  of  approved  use,  shall  be 
modified,  amended,  waived,  released,  or 
abrogated  by  the  State  agem^  without  . 
the  prior  written  approval  of  GSA. 

(2)  Donation  of  aircraft  to  pablic 
agencira  and«liglble  aonprdfit  tax- 
exempt  activities  shall  be  aubject  to  the 
following  terms,  conditions,  and 
restrictions: 

(i)  The  donee  shall  an>ty  to  tbe 
Federal  Aviation  Administration  (FAA) 
for  registration  of  an  aircraft  intended 
br^ht  use  widiin  BO  calendar  days  of 
receipt  of  the  aircraft.  The  donee's 
application  for  registraiion  shall  include 
a  fully  executedcc^ty  of  the  canditional 
transfer  document  and  a  copy  of  its 
letter  of  intent,  if  the  avcreftis  to  be 
flown  as  a  civil  aircraft  the  donee  must 
obtain  an  FAA  Standard  Airworthiness 
Certificate  within  12  months  af  raoeipt 
of  the  aircraft.  The  donee  afaaU  provide 
t)ie  State  agency  and  GSA  with  a  copy 
of  the  FAA  registratioa  and  the 
Standard  Airworthiness Clertificate. 

(ii)  The  aircraft  shall  be  used  solely  in 
acconianoe  with  the  executed 
oonditional  transfer  document  and  the 
plan  of  utilization  set  forth  in  the 
donee's  letter  of  intent  unless  the  doaee 
has  emended  the  letter  and  it  has  been 
approved  in  writing  by  the  State  ageiu:y 
and  GSA  and  a  copy  of  the  amendment 
recorded  with  FAA. 

(iii)X}ombat-type  aircraft,  as 
designated  by  DOD,  shall -not  be 
donated  for  flight  purposes.  The 
restrictions  on  combat-type  aircraft 
shall  be  in  perpetuity  and  shall  not  be 
released  by  the  State  agmiciy  without  the 
prior  written  approval  of  the  GSA 
Central  Office. 

(w)  in  the  event  any  of  the  terras, 
conditions,  and  restrictions  inqwsed  by 
the  conditional  transfer  document  are 
breached,  title  and  right  to  the 
possession  of  the  aircradft  shall,  at  the 
option  of  GSA,  revert  to  the  United 
States  of  America.  The  donee,  at  the 
option  of  GSA.  shall  be  Uable  to  the 
United  States  of  America  for  the 
proceeds  from  any  unauthoriaed 
disposal  or  for  the  fair  market  value  or 
fair  rental  value  of  the  aircraft  at  the 
time  of  a^y  unauthoriaadiransaction  or 
use,  as  determined  by-GSA. 

(v)  tf,  during  the  periad  af  lesteiction, 
the  aircraft  is  no  kaigar  suitable,  usable, 
or  fiirther  needed  by  ihedume  for  the 
purpose  for  which  *it  was  aoqoired,  the 
donee  shall  prompdy  notify  the  State 
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agency  and  request  £^)ost 
instructions.  Disposal  instructions  shaO 
not  be  issued  by  the  State  agency  except 
with  the  prior  written  concurrence  of 
GSA. 

(vi)  In  the  case  of  any  noncombat 
aircraft  donated  for  nonllight  use,  and 
for  all  combat-type  aircraft  (unless 
certified  by  the  Defense  ReutiHzation 
and  Mariteting  Office  that  the  historical 
records  and  data  plate  have  already 
been  removed  by  the  disposal  agency), 
the  State  agency  shall  acquire  from  &e 
donee,  within  30  calendar  days  of  the 
donee's  receipt  of  the  aircraft  the 
aircraft  historical  records  (except  the 
records  of  the  major  components/life 
limited  parts;  e.g..  engines, 
transBiissions,  rotor  bladei,  etc, 
necessary  to  substantiate  their  reuse) 
and  the  manufacturer's  aircraft  data 
plate  and  turn  them  over  to  the  GSA 
allocting  office.  GSA  will  forward  tbe 
records  and  data  plates  to  the  Chief. 
Aircraft  Manufacturing  Divisioo.  Offica 
of  Airworthiness,  Federal  Aviation 
Administration,  600  Independence 
Avenue  SW..  Washington.  DC  20591. 

(c)  Donation  of  aircraft  to  service 
educational  activities.  (1)  Donation  of  a 
surplus  Department  of  Defense  (DOD) 
aircraft  to  a  donee  eligible  in 
accordance  with  the  provisions  of 
Subpart  101-44.4  shall  be  made  in 
accordance  with  the  terms  of  the 
individoal  donation  agreement  executed 
by  DOD  and  the  service  educational 
activity.  The  SF  123,  with  the  donee's 
letter  of  intent  and  any  additional 
required  documentation  specified,  shall 
be  submhted  for  approval  to  the 
appropriate  GSA  regional  office. 

(2)  Surphis  DOD  aircraft  wUch  have 
been  dendlitaraed  may  be  approved  for 
donation  by  GSA  to  service  educational 
activities  for  nonflight  use,  for  static 
display,  or  for  ground  instruction  and 
simulation  purposes. 

(3)  Surphs  DOD  noncombat  and 
commercial-type  aircraft  may  be 
approved  for  donation  by  GSA  at  tlw 
request  of  DOD  for  flight  purposes  by 
service  educational  activities  subject  to 
the  following  nae  conditions  and 
agreements  which  DOD  shall  require  of 
the  donee: 

(i)  The  aircraft  shall  be  used  solely  in 
connection  with  the  plan  of  utilization 
set  forth  in  the  donee's  letter  of  intent 
unless  DOD  autborizes  a  change  in 
writing  to  the  donee's  plan  of  utilization. 

(ii)  The  donee  shall  apply  to  FAA  for 
registration  (and  shall  provide  FAA  with 
a  copy  of  its  letter  of  intent)  within  30 
calendar  days  of  receipt  of  the  aircraft 
and  shall  forward  a  copy  of  the 
re^stration  to  DOD  and  GSA. 

(iii)  The  aircraft  must  be  certified  as 
airworthy  prior  to  being  put  into  flight 


use.  The  donee  shall  furnish  a  copy  of 
the  FAA  Stendard  Airworthiness 
Certificate  to  DOD  and  GSA. 

(d)  Donation  of  aircraft  far  public 
airport  purposes. 

(1)  When  a  surplus  aircraft  is  donated 
to  a  donee  eligible  in  accordance  with 
the  provisions  of  Subpart  101-44.5,  the 
SF  123  and  tbe  donee's  letter  of  intent 
shall  be  processed  by  and  throu^  FAA 
and  submitted  to  GSA  for  approvaL 

(2)  Surplus  cannibalized  or 
demilitarized  aircraft  may  be  approved 
for  donation  by  GSA  to  a  public  airport 
for  use  in  firefighting  and  rescue 
training. 

(3)  Flyable  aircraft  will  not  be 
approved  for  donation  for  public  airport 
purposes. 

(e)  Donation  of  condemned  m 
obsolete  combat  aircraft  for  historuxil 
purposes.  Reqtiests  for  doiwtion  of 
aircraft  for  historical  purposes 
(museums,  static  display,  etc)  from 
veterans'  organizations,  soldiers' 
monument  associations,  State  museums, 
incorporated  nonprofit  educational 
museums,  municipal  corporations  (cities, 
boroughs  or  incorporated  towns),  and 
Sons  oi  Veterans  Reserve  shall  be 
referred  to  DOD  for  processing  in 
accordance  with  10  U.S.C  2572  (see 

S  101-44.901). 

§  10t-44.10S-3    [RemovstfrndRasscvstfl 

30.  Section  101-44.10B-3  is  removed 
and  reserved. 

31.  Section  101-44J08-4  is  amended 
by  revising  paragraph  (a)  to  read  as 
foDows: 

9  '«'•  44»tss^    U.&  monMona Nst Nsms. 

(a)  A  State  agency  requesting  the 
transfer  for  donation  of  munitions  list 
items  identified  as  requiring 
demilitarization  shall  include  the 
demihtarization  code  on  the  SF123  and 
a  statement  that  the  Stete  agency  will 
obtain  certi'fication  from  the  donee  that 
demiliterization  will  be  accomplished 
prior  to  further  dispositi'on  in 
accordance  with  tbe  demib'tarization 
instructions  in  S  101-43.4804.  Service 
educational  activities  or  public  airport 
donees  shall  include  a  statement  on  the 
SF  123  that  they  will  demilitarize  the 
property  prior  to  fiuther  disposition  in 
accordance  with  the  requirements  of  the 
codes  as  set  forth  in  9  101-43.4804. 
*        *        •        ♦        • 

32.  Section  101-44.10^-0  is  revised  to 
read  as  follows: 

§101-44.103-9    Donation  of  vessels. 

This  section  provides  procedures  and 
conditions  for  the  transfer  for  donation 
of  any  donable  vessel  which  is  50  fieet  or 
more  in  length  and  has  a  unit  acquisition 
cost  of  $5,000  or  more.  Each  SF  123 


submitted  to  GSA  for  donation  of  a 
vessel  which  is  50  feet  or  more  in  length 
shall  be  accompanied  by  a  letter  of 
intent  from  the  apt^icaat  donee  setting 
forth  in  detail  the  proposed  use  of  the 
vessel.  Each  donee,  as  a  condition  of  the 
donation,  shall  agree  also  to  fully 
comply  with  all  Federal.  State,  and  local 
laws,  regulations,  ordinances,  and 
requirements,  including,  but  not  limited 
to  those  pertaining  to  environmental 
pollution,  health  and  safety,  aitd  to 
obtain  all  necessary  permits,  licenses, 
certificates,  and  clrarances  applicable 
to  acquiring,  owning,  transporting, 
repairing,  using,  operating,  and 
maintaining  the  vessel.  Each  donee,  as  a 
condition  of  the  donation,  shall  agree  to 
obtain  documentatioD  of  the  vessel 
under  the  applicable  laws  of  the  United 
States  and  the  several  States,  to 
maintain  this  documentation  at  all 
times,  and  to  record  each  document  with 
die  U.S.  Coast  Guard  at  the  port  of 
dooHttentatian  of  the  property  mthin  30 
calendar  days  after  acquisition  of  tbe 
vessel,  and  in  compliance  with 
applicable  Federal  and  State  laws. 

(a)  Phn  of  utilization.  To  assist  GSA 
in  the  allocation  and  transfer  of 
available  surphis  vessels,  each  SF  123 
submitted  to  GSA  for  donation  of  a 
vessel  covered  by  this  {  101-44.10S-0 
shall  include  a  letter  erf  intent  signed 
and  dated  by  the  authorized 
representative  of  the  proposed  donee, 
setting  forth  a  detailed  plan  of 
utilization  for  the  property.  The  letter  of 
intent  shall  provide  the  folkrwing 
information: 

(1)  A  description  of  the  vessel 
requested,  including  the  type,  name, 
class,  size,  displacement  length,  beam, 
draft  lift  capacity,  and  the  hull  or 
registry  rramber,  if  it  is  known;    • 

(2)  A  detailed  description  of  the 
donee's  program  and  the  number  and 
types  of  vessels  currentiy  owned  by  the 
donee; 

(3)  A  detailed  description  of  the 
planned  utilization  of  the  vessel 
including,  but  not  limited  to,  how  the 
vessel  win  be  used,  its  purpose,  how 
often  and  for  how  long  and  whether  the 
vessel  is  to  be  operated  on  the 
waterways  or  not  (including  ground 
display,  permanent  mooring  or 
permanent  land  use).  If  for  waterway 
purposes,  a  source  of  piIot(8]  and  where 
the  vessel  will  be  docked  must  be 
specified.  When  the  vessel  is  requested 
for  permanent  docking  on  water  oi*  land, 
the  letter  of  intent  should  provide  details 
of  the  process  including  the  time  to 
complete  the  process. 

(4)  Any  supplemental  information 
(sudi  as  geographical  area  and 
population  served,  number  of  students 
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enrolled  in  educational  programs, 
number  of  visitors  and  students  if  for 
museum  purposes,  etc.)  supporting  the 
donee's  need  for  the  vessel. 

(b)  Donation  of  vessels  to  public 
agencies  and  eligible  nonprofit  tax- 
exempt  activities.  (1)  For  the  donation  of 
a  vessel  to  a  donee  eligible  in 
accordance  with  the  provisions  of 
Subpart  101-44.2,  the  following 
documentation  shall  be  submitted  to 
GSA  along  with  the  SF 123  and  the 
donee's  letter  of  intent:  (i)  A  letter, 
signed  and  dated  by  the  State  agency 
director,  confirming  and  certifying  the 
appUcant's  eligibility  and  containing  the 
State  agency's  evaluation  of  the 
applicant's  ability  to  use  the  vessel  for 
the  purpose  stated  in  its  letter  of  intent 
and  any  other  supplemental  information 
concerning  the  needs  of  the  donee  which 
supports  making  the  allocation: 

(iil  A  State  agency  distribution 
document,  signed  and  dated  by  the 
authorized  representative  of  the  donee, 
and  containing  the  terms,  conditions, 
and  restrictions  prescribed  by  GSA;  and 

(iii)  A  conditional  transfer  document, 
signed  by  both  the  donee  and  the  State 
agency,  and  containing  the  special 
terms,  conditions,  and  restrictions 
prescribed  by  GSA  in  accordance  with 
i  l(n-44.10ft-9(b](2].  The  conditional 
transfer  docimient  may  include 
additional  State  agency  imposed  terms, 
conditions,  and  restrictions  on  the  use  of 
the  vessel  which  are  consistent  with  any 
Federal  requirements  or  the  State  plan 
of  operation.  However,  none  of  tht 
Federal  terms,  conditions,  and 
restrictions  outlined  in  the  executed 
conditional  transfer  document,  including 
the  requirement  for  an  additional  48- 
month  period  of  approved  use,  shall  be 
modified,  amended,  waived,  released,  or 
abrogated  by  the  State  agency  without 
the  prior  written  approval  of  GSA., 

(2)  Donation  of  vessels  to  public 
agencies  and  eligible  nonprofit  tax- 
exempt  activities  shall  be  subject  to  the 
following  terms,  conditions,  and   | 
restrictions:  ' 

(i)  The  donee  shall,  within  30  calendar 
days  of  receipt  of  the  vessel,  apply  for 
documentation  of  the  vessel  to  the  U.S. 
Coast  Guard  at  the  port  of 
documentation  of  the  vessel,  under  the 
appUcable  laws  of  the  United  States  and 
regulations  promulgated  thereunder  and 
the  applicable  laws  of  the  several  States 
governing  the  documentation  of  said 
property,  and  agrees  to  maintain  at  all 
times  such  dociunentation.  The  donee's 
application  for  documentation  shall 
include  a  fully  executed  copy  of  the 
conditional  transfer  document  and  a 
copy  of  its  letter  of  intent  The  donee 
shall  provide  the  State  agency  and  GSA 
with  evidence  that  the  documentation  is 


accomplished  including  a  copy  of  all 
approved  documentation. 

(ii)  The  vessel  shall  be  used  solely  in 
accordance  with  the  executed 
conditional  transfer  document  and  the 
plan  of  utilization  set  forth  in  the 
donee's  letter  of  intent,  unless  the  donee 
has  amended  the  letter  and  it  has  been 
approved  in  writing  by  the  State  agency 
and  GSA  and  a  copy  of  the  amendment 
recorded  with  the  U.S.  Coast  Guard  at 
the  port  of  documentation  of  the  vessel. 

(iii)  Naval  vessels  of  the  following 
categories  shall  not  be  donated: 
Battleships,  cruisers,  aircraft  carriers, 
destroyers  and  submarines  (40  U.S.C 
472(d)). 

(iv)  In  the  event  any  of  the  terms, 
conditions,  and  restrictions  imposed  by 
the  conditional  transfer  document  are 
breached,  title  and  right  to  the 
possession  of  the  vessel  shall,  at  the 
option  of  GSA.  revert  to  and  become  the 
property  of  the  United  States  of 
America.  The  donee,  at  the  option  of 
GSA.  shall  be  Uable  to  the  United  States 
of  America  for  the  proceeds  from  any 
unauthorized  disposal  or  for  the  fair 
market  value  or  fair  rental  value  of  the 
vessel  at  the  time  of  any  unauthorized 
transaction  or  use,  as  determined  by 
GSA. 

(v)  If.  during  the  period  of  restriction, 
the  vessel  is  no  longer  suitable,  usable, 
or  further  needed  by  the  donee  for  the 
purpose  for  which  it  was  acquired,  the 
donee  shall  promptly  notify  the  State 
agency  and  request  disposal 
instructions.  Disposal  instructions  shall 
not  be  issued  by  the  State  agency  except 
with  the  prior  written  concurrence  of 
GSA. 

(c)  Donation  of  vessels  to  service 
educational  actitities.  (1)  Donation  of  a 
surplus  Department  of  Defense  (DOD) 
vessel  to  a  donee  eligible  in  accordance 
with  the  provisions  of  Subpart  101-44.4 
shall  be  made  in  accordance  with  the 
terms  of  the  individual  donation 
agreement  executed  by  DOD  and  the 
service  educational  activity  and  this 
section  101-44.10&-9.  The  SF  123.  with 
the  donee's  letter  of  intent  and  any 
additional  required  documentation 
specified,  shall  be  submitted  for 
approval  to  the  appropriate  GSA 
regional  office. 

(2)  The  vessel  shall  be  used  solely  in 
connection  with  the  plan  of  utilization 
set  forth  in  the  donee's  letter  of  intent 
unless  DOD  authorizes  a  change,  in 
writing,  to  the  donee's  plan  of 
utilization. 

(3)  The  donee  shall  apply  to  the  U.S. 
Coast  Guard  at  the  port  for 
documentation  of  the  vessel  (and  shall 
provide  the  U.S.  Coa^t,  Guard  with  a 
copy  of  its  letter  of  intent)  within  30 
calendar  days  of  receipt  of  the  vessel 


and  shall  forward  a  copy  of  evidence  of 
the  docimientation  to  DOD  and  GSA. 

33.  Section  101-44.108-10  is  revised  to 
read  as  follows: 

9101-44.108-10    Donation  of  noncertlftod 
■Isctronte  products. 

(a)  Whenever  noncertified  electronic 
products  (as  defined  in  §  101-43.307-8) 
are  requested  for  donation,  the  State 
agency.  DOD.  or  FAA.  as  applicable, 
shaU: 

(1)  I^ovide  the  applicable  State 
radiation  control  agency  in  which  the 
donee  is  located  (see  S  101-45.4809)  with 
a  copy  of  the  donation  document  (SF 
123,  Transfer  Order  Surplus  Personal 
Property)  and  the  name  and  address  of 
the  donee:  and 

(2)  Require  that  the  donee  certify  on 
the  SF  123  that  it: 

(i)  Is  aware  of  the  potential  danger  in 
using  the  product  without  a  radiation 
test  to  detemine  the  acceptability  for  use 
and/or  modification  to  bring  it  into 
compliance  with  the  radiation  safety 
performance  standard  prescribed  for  the 
item  under  21  CFR  Part  1000;  and 

(ii)  Agrees  to  accept  the  item  from  the 
holding  agency  for  donation  under  those 
conditions. 

(b)  Surplus  noncertified  cold-cathode 
gas  discharge  tubes  may  be  donated 
only  under  conditions  of  destructive 
salvage. 

34.  Section  101-44.109  is  revised  to 
read  as  follows: 

§101-44.109    Donation  scrsanlng  psriod. 

(a)  A  period  of  21  calendar  days 
following  the  surplus  release  date  (see 

i  101-43.001-32)  shall  be  provided  to  set 
aside  surplus  reportable  and 
nonreportable  property  determined  to  be 
usable  and  necessary  for  donation 
purposes  in  accordance  with  the 
provisions  of  Subparts  101-44.2, 101- 
44.4.  and  101-44.5.  Reportable  surplus 
property  will  be  set  aside  for  donation 
when  an  application  for  donation,  with 
an  informational  copy  to  the  holding 
activity,  is  submitted  to  a  GSA  regional 
office  for  approval  within  the  donation 
screening  period.  Nonreportable  surplus 
property  will  be  set  aside  for  donation 
upon  notification  to  a  holding  activity 
within  the  donation  screening  period  by 
a  responsible  Federal  official,  a  State 
agency  representative,  or  an  authorized 
donee  representative  that  the  property  is 
usable  and  necessary  for  donation 
purposes. 

(b)  During  the  prescribed  21 -day 
donation  screening  period,  applications 
for  surplus  personal  property  will  be 
processed  by  GSA  regional  offices  in  the 
following  sequence: 


(1)  Department  of  Defense  personal 
property  reportable  to  GSA  io 
accordance  with  8 101-43  J04  will  be 
reserved  for  public  airport  donation 
during  the  fint  5  calendar  days  of  the 
donation  screening  period  and  during 
the  next  5  days  for  service  educational 
activities.  During  the  remaining  portion 
of  the  donation  screening  period,  the 
property  will  be  available  on  a  first- 
come,  fhst-served  basis  to  aD 
applicants. 

(2)  Executive  agency  personal 
property,  other  than  personal  property 
of  the  Department  of  Defense. 
reptMlable  to  GSA  in  accordance  with 
§  101-43.304  win  be  reserved  for  pubHc 
airport  dcmation  during  the  first  5 
calendar  days  of  the  donation  screening 
period.  During  the  remaining  portion  of 
the  donation  screening  period,  the 
property  will  be  available  on  a  first- 
come,  first-served  basis.  This  property  is 
not  available  for  donatioa  to  service 
educational  activities. 

(3)  All  executive  agency  personal 
property  not  reportable  to  GSA  will  be 
made  available  for  donation  on  a  first- 
come,  first-served  basis.  Service 
educational  activities  are  not  eligible  for 
donation  of  nonrqjortable  surplus 
personal  property  of  executive  agencies 
other  than  the  Department  of  Defense. 

(c)  To  expedite  donation,  surplus 
property  may  be  made  available  on  a 
case-by-case  basis  for  onsite  screening. 
The  GSA  regional  office  wfll  contact  the 
holding  agency  not  later  than  15 
calendar  days  before  the  date  the  onsite 
screening  is  scheduled  to  start  so  that  all 
necessary  arrangements  can  be 
coordinated  and  agreed  upon.  If  time 
will  not  permit  separate  utilization  and 
donation  screening,  concurrent 
screening  may  be  scheduled  with 
Federal,  State,  and  donee 
representatives  in  attendance. 
Participation  in  donation  screening 
sessions  is  limited  to  State  agency 
employees  and  representatives  of 
eligible  donees  designated  by  the  State 
agency  to  attend  such  sessions. 
Screening  sessions  shall  be  conducted 
as  follows: 

(1)  The  donation  screening  period 
should  be  limited  to  the  specific  dates 
established  by  the  agreement  for  the 
particular  location.  Generally,  a 
screening  period  of  5  workdays  should 
be  sufficient. 

(2)  The  property  selected  for  the 
screening  sessicxis  should  be  set  aside  in 
separate  areas  and  properly  identified 
by  the  holding  activity  to  facilitate 
screening  sessions. 

(3)  GSA  or  State  agency 
representatives  shoi^  be  present  during 
all  screening  sessions. 


(4)  The  State  agency  represeitetives 
shall  prepare  SF  123,  Transfer  Order 
Surplus  Personal  Property  (illustrated  at 
S  101^44.4901-123).  at  the  site  on  a  daily 
basis  for  the  property  selected.  Upon 
approval  by  the  GSA  representative,  (be 
holding  activity  shall  release  the 
property.  Processing  of  donation 
documents  shall  be  expedited  to  ensure 
that  the  property  is  removed  at  the  end 
of  each  daily  session  to  the  maximum 
extent  possible.  Property  shall  not  be 
released  until  the  transfer  is  approved 
by  the  GSA  representative,  except  in 
emergency  situations  as  determined  by 
GSA. 

(5)  When  onsite  screening  is 
conducted  on  a  continuing  day-to-day 
basis  under  procedures  previously 
agreed  to  in  writing  by  GSA.  the  holding 
agency,  and  the  State  agency  concerned, 
the  presence  of  authorized  GSA  or  State 
agency  representatives  is  not  required. 
Arrangements  may  provide  for 
processing  the  essential  donation 
documents  after  the  onsite  screening 
and  removal  of  the  property. 

35.  Secti<ui  101-44.112  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

(101-44.112   Approval  or  (fisapprovit  Of 


botdug  activity  has  agreed  to  set  the 
property  aside  pending  receipt  of 
donation  approraL 
*        •        •        •        • 

aa  Section  101-44.114  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 


(a)  Surplus  property  shall  not  be 
released  by  a  holding  activity  for 
donation  until  it  has  received  an  SF123 
bearing  the  signed  a^^mrval  of  the 
appropriate  GSA  official.  In  approving 
the  SF  123.  GSA  regional  offices  will 
comply  with  the  sequence  established  in 
S  101-44.109.  An  SF  123  which  is  not 
fully  or  pn^ieriy  prepared  may  be 
returned  to  the  applicant  or  heU  in 
suspense  until  the  required  information 
is  made  available.  In  those  cases  in 
which  property  is  spedficaily  reqtiested 
for  the  purpose  of  cannibalization,  the 
following  statement  shall  be  included  on 

the  SF  123:  "Itemfs) requested  for 

cannibalization."  Cannibalization 
requests  may  be  approved  when  it  is 
clear  that  disassembly  of  the  item  for 
use  of  its  component  parts  will  provide 
greater  potential  benefit  dian  use  of  the 
item  in  its  existing  form,  l^n  the 
request  of  a  GSA  regional  office,  the 
State  agency  (or  the  donee  in  the  case  of 
property  donated  under  the  provisions 
of  Subparts  101-44.4  or  101-44.5)  shall 
submit  any  additional  information 
required  to  support  and  justify  a 
donation  application.  The  SF  123  will 
not  automatically  be  farid  to  the  end  of 
the  screening  period,  but  wiU  be 
approved  and  distributed  as 
expeditiously  as  possible.  An  SF  123 
received  after  the  end  of  the  donation 
screening  period  may  be  approved  if  the 
property  is  still  availaUe.  and  the 


1101-44.114    Ptdoj^ori 

(a)  Surplus  property  requested  and  set 
aside  for  donation  will  be  retained  by 
the  holding  agency  for  a  maximum 
period  of  42  calendar  days  from  the 
surplus  release  date,  pending  receipt  ot 
the  approved  SF  123  and  firm 
instructions  for  pickup  or  shipment  of 
the  property.  At  the  end  of  this  period, 
the  holding  activity  may  proceed  with 
the  sale  or  other  authorized  di^osal  of 
the  property  if  the  approved  SF  123  and 
pickup  or  shipping  instructions  have  not 
been  received. 
*        •        •        •        • 

37.  Section  101-44.115  is  revised  to 
read  as  follows: 


S  101-44.115 

(a)  Overages,  When  a  State  agency, 
service  educational  activity  (SEA),  or 
public  airport  finds  that  it  has  received 
surplus  property  in  excess  of  that  listed 
on  an  approved  SF  123,  and  the 
estimated  fair  market  value  or 
acquisition  cost  of  the  bne  items 
involved  is  less  than  $50a  it  ^U 
annotate  its  receiving  and  inventory 
records  to  document  the  overage.  Tbe 
annotation  must  include  a  description  of 
the  property,  its  estimated  condition,  the 
estimated  fair  market  value  (or 
acquisition  cost  if  known),  and  the  name 
of  the  holding  activity  frtnn  which  the 
property  was  received.  If  property 
having  an  estimated  fair  market  vahie  or 
acquisition  cost  of  $500  w  more  is 
received,  it  shall  be  listed  on  an  SF  123^ 
and  the  SF  123  sent  to  the  GSA  regional 
office  for  approval.  In  the  case  of 
property  received  by  a  public  airport 
the  SF  123  shall  be  forwarded  to  GSA 
throu^  the  Federal  Aviation 
Administration  (FAA). 

(b)  Shortages.  When  it  is  found  diat 
line  items  or  portions  of  line  items  of 
property  approved  on  an  SF  123  were 
not  received,  and  the  total  acquisition 
cost  of  the  line  items  involved  is  less 
than  $30a  the  State  agency.  SEA,  or 
public  airport  shall  annotate  its 
receiving  and  inventory  records  to 
document  the  shortage.  The  annotation 
must  include  a  description  of  each  Hne 
item  of  property,  the  acquisition  cost 
and  the  name  of  the  holding  activity.  If 
the  total  acquisition  cost  is  $300  or  more, 
a  shortage  report  must  be  prepared  and 
submitted  to  the  GSA  regional  office  for 
the  region  La  whidi  the  holdirg  activity 
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is  located.  A  copy  of  this  report  shall  be 
sent  to  the  holding  activity.  Shortage 
reports  covering  property  approved  for 
donation  to  a  public  airport  should  be 
forwarded  to  die  GSA  regional  office 
through  FAA. 

(c)  Information.  Overages  and 
shortages  shall  be  reported,  where 
required,  within  90  calendar  days  of  the 
date  of  transfer.  The  shortage  report  or 
the  SF 123  in  the  case  of  overages  of 
$500  or  more,  shall  be  signed  by  the 
responsible  State  agency  or  donee 
representative  and  shall  provide  the 
following  information. 

(1)  Name  and  address  of  the  holding 
activity, 

(2)  All  pertinent  control  numbers 
including  the  holding  activity  tum-in 
docimient  number,  the  GSA  control 
number  if  property  was  reported  to 
GSA,  and  the  State  agency  or  donee 
transfer  order  number;  and 

(3)  A  description  of  each  line  item  of 
property,  whether  it  is  a  shortage  or  an 
overage,  the  condition  code  (estimated  if 
an  overage),  the  quantity  and  unit  of 
issue,  and  the  tmit  and  total  acquisition 
cost  (estimated  if  an  overage). 

38.  Section  101-44.116  is  amended  by 
revising  paragraphs  (b)  and  (e)  to  read 
as  follows: 

$101-44.116    Certtflcation  of  MTMiMrs. 

•        •        •        •        • 

(b)  The  agency  recommending  the 
designation  of  a  donee  screener  shall 
prepare  a  request  to  inform  GSA  of  the 
proposed  designation  and  forward  it  for 
evaluation  and  approval  to  the  GSA 
regional  office  serving  the  region  in 
which  the  intended  screener  is  located. 
(See  S  101-43.4802  for  regional  offices, 
addresses,  and  assigned  areas.)  Hie 
request  shall  state  the  name  and 
address  of  the  State  agency  or  donee 
activity  the  prospective  screener 
represents,  and  certify  that  the  applicant 
is  qualified  to  screen  as  an  authorized 
representative  of  the  cited  organization. 
A  list  of  the  Federal  installations  the 
screener  will  be  authorized  to  visit  shall 
accompany  each  request.  The  list  of 
Federal  installations  should  be  limited 
to  those  within  the  applicable  State, 
except  where  there  are  particular 
reasons  why  State  agency  screeners  or 
donee  screeners  should  regularly  visit 
installations  outside  the  State.  Special 
requests  for  State  agency  or  donee 
screeners  to  visit  installations  outside 
the  State  or  region  on  a  regular  or  one- 
time basis  may  be  authorized  by  the 
GSA  regional  offices  involved.  The 
recommending  agency  shall  select 
qualified  screeners  representing  public 
agencies  and  other  eligible  donee 
organizations  within  the  State  in  order 
to  expedite  the  movement  of  surplus 


property  and  enhance  the  opportunities 
of  those  public  agencies  and 
organizations  to  identify  and  select 
needed  and  useful  items  of  property. 
GSA  will  give  special  consideration  to 
requests  of  individual  donees  submitted 
through  recommending  agencies  for 
allocation  of  specific  items  of  property. 

(e)  Each  State  agency  or  other  donee 
representative  physically  screening 
property  at  holding  installations  for  the 
purpose  of  selecting  property  for 
donation  shall  possess  a  GSA  Form  2946 
validated  by  GSA  as  provided  in  this 
%  101-44.116.  However,  representatives 
visiting  holding  activities  in  order  to 
participate  in  onsite  screenings  in 
accordance  with  fi  101-44.109,  or  for  the 
purpose  of  technical  inspection, 
evaluation,  and/or  removal  of  specific 
property  previously  set  aside  or 
approved  by  GSA  for  donation,  shall  not 
be  required  to  possess  a  GSA  Form  2946. 

39.  Section  101-44.118  is  revised  to 
read  as  follows: 

All  transfers  of  surplus  property  to  the 
State  agencies  for  donation  to  public 
agencies  and  eligible  nonprofit  tax- 
exempt  activities,  to  service  educational 
activities,  and  to  public  airports  are 
conditioned  on  full  compliance  with 
GSA  regulations  on  nondiscrimination 
as  set  forth  in  Subpart  101-6.2  and  Part 
101-8. 

$101-44.11*    [Removed] 

40.  Section  101-44.119  is  removed. 

SubfMrt  101-44.2— Donations  to  Public 
AgendM  and  Nonprofit  Tax-Exampt 
ActivitiM 

41.  Section  101-44.200  is  revised  to 
read  as  follows: 

$101-44.200    Scope  of  subpart 

This  subpart  prescribes  the 
authorities,  responsibilities,  policies  and 
methods  governing  the  donation  of 
surplus  personal  property  within  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
and  the  Commonwealth  of  the  Northern 
Marian^  Islands  to  eligible  recipients  as 
established  in  S  101-44.207. 

42.  Section  101-44.201  is  revised  to 
read  as  follows: 

$101-44.201    Authortty. 

(a)  Section  203(j)(l)  of  the  Federal 
Properfy  and  Administrative  Services 
Act  of  1949,  as  amended  (40  U.S.C.  484) 
(hereinafter  called  the  act),  gives  the 
Administrator  of  General  Services 
discretionary  power  to  prescribe  the 
necessary  regulations  for,  and  to 


execute,  the  surplus  property  donation 
program.  This  authorify  empowers  the 
Administrator  to  transfer  executive 
agency  controlled  surplus  property  to 
the  agency  of  each  State  government 
designated  under  State  law  to  be 
responsible  for  all  property  transferred 
in  accordance  with  this  subptui  and 
Subpart  101-44.4. 

(b)  The  property  which  may  be 
transferred  for  donation  includes  all 
personal  property  which  has  been 
determined  to  be  donable  as  defined  in 
S  101-44.001-3. 

43.  Section  101-44.202  is  amended  by 
revising  the  section  heading. 
Introductory  text  and  paragraphs  (a), 
(c)(1)  (i)  and  (ii),  (c)(3),  (c)(4),  (c)(5). 
(c)(6),  (c)(8).  (c)(10).  (c)(ll),  (c)(12). 
(c)(14)  (iv)  and  (v),  and  (d):  and  by 
adding  paragraph  (c)(14)(vi)  to  read  as 
follows: 

$101-44.202    State  agency  plan  Of 
operation. 

Section  203(j)(4)  of  the  act  provides 
that  State  agencies  shall  be  established 
and  operated  in  accordance  with 
detailed  plans  developed  according  to 
State  law  and  conforming  with 
provisions  of  the  act.  A  State  must  have 
its  plan  of  operation  approved  by  the 
Administrator  before  it  may  have 
property  transferred  to  it.  "Vha  plan  ^ust 
assure  that  the  State  agency  has  the 
necessary  organizational  and 
operational  authority  and  capability, 
including  staff,  facilities,  means  and 
methods  of  financing,  and  procedures 
with  respect  to:  Accountability,  internal 
and  external  audits,  cooperative 
agreements,  compliance  and  utilization 
reviews,  equitable  distribution  and 
properfy  disposal,  determination  of 
eligibilify.and  assistance  through 
consultation  with  advisory  bodies  and 
public  and  private  groups. 

(a)  State  action.  The  State  plan  of 
operation  shall  be  developed  by  the 
State  legislature,  certified  by  the  chief 
executive  officer  of  the  State,  and 
submitted  to  the  Administrator  for 
acceptance. 

(c)  •  •  • 
(1)  •  •  * 

(i)  The  chief  executive  officer  shall  ^ 
submit  the  plan  and  certify  that  the 
State  agency  is  authorized  thereby  to 
acquire,  warehouse,  and  distribute 
surplus  property  to  all  eligible  donees  in 
the  State,  to  enter  into  cooperative 
agreements  pursuant  to  the  provisions  of 
$  101-44.206,  and  to  undertake  other 
actions  and  provide  other  assurances  as 
are  set  forth  in  the  plan  of  operation; 
and 
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(ii)  Copies  of  existing  State  statiites 
and/or  executive  orders  relative  to  the 
operational  authorify  of  the  State 
agency  shall  accon^>any  tiie  State  plan. 
Where  express  statutory  authorify  does 
not  exist  or  is  ambiguous,  or  where 
authorify  exists  by  virtue  of  executive 
order,  the  State  plan  shall  include  also 
the  opinion  of  the  State's  Attorney 
General  regarding  the  existence  of  such 
authorify. 
•       •       •       *       • 

(3)  Inventory  control  and  accounting 
syktems.  The  State  plan  shall  require  the 
State  agency  to  use  a  management 
control  and  accounting  system  that  will 
effectively  govern  the  utilization, 
inventory  control,  accountabilify,  and 
disposal  of  donable  surplus  properfy. 
The  plan  shall  set  forth  the  details  of  the 
inventory  control  and  accoimting  system 
which  will  be  used  by  the  State  agency. 

(4)  Return  of  donated  property.  The 
State  plan  shall  require  and  set  forth 
procedures  for  donees  to  return  donable 
property  to  the  State  agency  if  such 
properfy  while  still  usable,  as 
determined  by  the  State  agency,  has  not 
been  placed  in  use  for  the  purposes  for 
which  it  was  donated  within  1  year  of 
donation  or  ceases  to  be  used  by  the 
donee  for  such  purposes  within  1  year  of 
being  placed  in  use. 

(5)  Financing  and  service  charges. 
The  State  plan  shall  set  forth  the  means 
and  methods  by  which  the  State  agency 
will  be  financed.  When  the  State  agency 
is  authorized  to  assess  and  collect 
service  charges  from  participating 
donees  to  cover  direct  and  reasonable 
indirect  costs  of  its  activities,  the 
method  of  establishing  the  charges  shall 
be  set  forth  in  the  plan.  The  charges 
shall  be  fair  and  equitable  and  based  on 
services  performed  by  the  State  agency, 
including  but  not  limited  to  screening, 
packing,  cratiing,  removal,  and 
transportation.  In  cases  in  which  the 
State  agency  provides  minimal  services 
in  connection  with  the  acquisition  of 
properfy,  except  for  document 
processing  and  other  administrative 
actions,  the  chaise  levied  by  the  State 
agency  shall  be  minimal.  The  State  plan 
shall  provide  for  minimal  chai^ges  to  be 
assessed  in  such  cases  and  include  the 
bases  of  computation.  The  plan  of 
operation  shall  set  forth  how  funds 
accumulated  from  service  charges,  or 
bom  other  sources  such  as  sales  or 
compliance  proceeds,  are  to  be  used  for 
the  operation  of  the  State  t^ency  and 
the  benefit  of  participating  donees. 
Service  charge  funds  may  be  used  to 
cover  direct  and  indirect  costs  of  the 
State  agency's  operation,  to  purchase 
necessary  equipment,  and  to  maintain  a 
reasonable  working  capital  reserve. 


Such  funds  may  be  deposited  or 
invested  as  permitted  by  State  law, 
provided  the  plan  of  operation  sets  forth 
the  tjrpes  of  depositories  and/or 
investments  contemplated.  Service 
charge  funds  may  be  used  for  the 
purpose  of  rehabilitating  donable 
surplus  properfy,  including  the  purchase 
of  replacement  parts.  Subject  to  State 
authorify  and  the  provisions  of  the  plan 
of  operation,  the  State  agency  may 
expend  service  charge  fluids  to  acquire 
or  improve  office  or  distribution  center 
facilities.  When  such  acquisition  or 
improvements  are  contemplated,  the 
plan  shall  set  forth  what  disposition  is 
to  be  made  of  any  financial  assets 
realized  upon  the  sale  or  other  disposal 
of  the  facilities.  When  refunds  of  service 
charges  in  excess  of  the  State  agency's 
working  capital  reserve  are  to  be  made 
to  participating  donees,  the  plan  shall  so 
state  and  provide  details  of  how  such 
refunds  are  to  be  made,  such  as  a 
reduction  in  service  charges  or  a  cash 
refund,  prorated  in  an  equitable  maimer. 

(6)  Terms  and  conditions  on  donable 
property.  The  State  plan  shall  require 
the  State  agency  to  impose  terms, 
conditions,  reservations,  and  restrictions 
on  the  donee  in  the  case  of  any  item  of 
properfy  having  a  tmit  acquisition  cost 
of  $5,000  or  more  and  any  passenger 
motor  vehicle.  The  specific  terms, 
conditions^  reservations,  and  restrictions 
which  the  State  agency  requires  shall  be 
set  forth  in  the  plan.  In  addition,  the 
State  plan  shall  provide  that  the  State 
agency  may  impose  reasonable  terms, 
conditions,  reservations,  and  restrictions 
on  the  use  of  donable  properfy  other 
than  items  with  a  unit  acquisition  cost  of 
$5,000  or  more  and  passenger  motor 
vehicles.  Any  such  additional  terms, 
conditions,  reservations,  and  restrictions 
which  the  State  agency  elects  to  impose 
should  be  set  forth  in  the  plan.  The  State 
agency  may  amend,  modify,  or  release 
such  terms,  conditions,  reservations,  or 
restrictions  subject  to  the  provisions  of 
$  101-44.208{g).  provided  it  sets  forth  in 
the  plan  the  standards  by  which  the 
State  agency  will  grant  any  such 
amendments,  modifications  or  releases. 
The  State  plan  also  shall  provide 
assurance  that  the  State  agency  will 
impose  on  the  donation  of  a  surplus  item 
or  items,  regardless  of  unit  acquisition 
cost,  such  conditions  involving  special 
handling  or  use  limitations  as  the 
Administrator  may  determine  necessary 
because  of  the  characteristics  of  the 
properfy,  pursuant  to  {  101-44.108. 
*       •       •       •       • 

(8)  Fair  and  equitable  distribution. 
The  State  agency  is  responsible  for  the 
fair  and  equitable  distribution  of  surplus 
personal  properfy  through  donation  to 


all  eligible  donees  in  the  State.  The 
State  plan  shall  provide  for  distribution 
based  on  the  relative  needs  and 
resources  of  public  agencies  and  other 
eligible  institutions  and  their  abilities  to 
utilize  the  properfy.  The  State  plan  shall 
set  forth  the  policies  and  detailed 
procedures  for  effecting  a  prompt  fair, 
and  equitable  distribution.  The  State 
plan  shall  also  require  that  the  State 
agency,  insofar  as  practicable,  select 
properfy  requested  by  a  pubUc  agency 
or  other  eligible  institution  and.  when  so 
requested  by  the  recipient  arrange  for 
shipment  of  the  properfy  direct  to  the 
recipient 

(10)  Compliance  and  utilization.  The 
State  agency  shall  effect  utilization 
reviews  for  compliance  by  donees  with 
the  terms,  conditions,  reservations,  and 
restrictions  imposed  by  the  State  agency 
for  any  item  of  properfy  having  a  unit 
acquisition  cost  of  $5,000  or  more  and 
any  passenger  motor  vehicle.  Such 
reviews  also  shall  include  a  review  of 
compliance  by  the  donees  with  any 
special  handling  conditions  or  use 
limitations  imposed  on  items  of  properfy 
by  the  Administrator,  pursuant  to  $  101- 
44.108.  The  State  plan  shall  set  forth  the 
provisions  for  and  tHe  proposed 
frequency  of  such  reviews  and  shall 
provide  adequate  assurances  that 
effective  action  shall  be  taken  by  the 
State  agency  to  correct  noncompUance 
or  otherwise  enforce  such  terms, 
conditions,  reservations,  and 
restrictions.  Reports  on  utilization 
reviews  and  compliance  actions  shall  be 
prepared  by  the  State  agency.  The  State 
plan  shall  provide  adequate  assurance 
that  the  State  agency  shall  initiate 
appropriate  investigations  of  alleged 
fraud  in  the  acquisition  of  donated 
properfy  or  misuse  of  such  properfy.  The 
State  agency  shaU  immediately  notify 
the  Federal  Bureau  of  Investigation  (FBI) 
and  GSA  of  any  case  involving  alleged 
fraud.  Further,  GSA  shall  be  advised  of 
any  misuse  of  donated  properfy.  The 
State  agency  shall  assist  GSA  or  other 
responsible  Federal  or  State  agencies  in 
investigating  such  cases  upon  request 

(11)  Consultation  with  advisory 
bodies  and  public  and  private  groups. 
The  State  plan  shall  provide  for 
consultation  by  the  State  agency  with 
advisory  bodies  and  public  and  private 
groups  which  can  assist  the  State 
agency  in  determining  the  relative  needs 
and  resources  of  donees,  the  proposed 
utilization  of  donable  properfy  by 
eligible  donees,  and  how  distribution  of 
donable  properfy  can  be  effected  to  fill 
existing  needs  of  donees.  Details  of  how 
the  State  agency  will  accomplish  such 


mM 
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consukatiflii  shall  be  set  fortb  m  tbe> 
plan. 

(12)i4udit1WStrtBplaiafcal  | 
proYideEor  periodic  inteaud  aadMeaf 
tbe  iipi'iBlMiei  and  financial  affain  of 
the  State  agmcy  aad  oonpliance  witii 
the  extenal  aadit  le^Bbcneats  ef  Office 
ofMmiiB»iifiitaBdB«^ge>aiiBlai  Na 
A-128  "AMfis  of  Stale  avi  Local 
GovaaaKftto."  Tke  State  a^mcf  must 
provide  tke  appraptiate  GSA  legLonal 
office  with  two  copies  of  oqr  aadtt 
lepert  ■niie  pwa—nt  te  tke  CTuriai.  or 
witfi  copies  of  tkoae  aectiana  Ibat 
pertaia  to  the  Federal  donaficm  proeram. 
An  outline  of  the  corrective  actions 
which  the  State  agency  will  take  to 
comply  with  any  exceptions  or 
violations  indicated  by  the  awfit.  and 
the  scheduled  completion  dates  for 
these  actions,  must  be  sabmitted  with 
the  aucfit  reporL  PenodfcaDy.  GSA 
representatives  may  visit  Ike  State 
agency  to  eoordioate  program  actiTifies 
and  review  die  Sate  agency  operatiDns. 
GSA  may,  for  appropriate  reasons, 
conduct  its  own  aucfit  of  the  Slate 
agency  foHowing  due  nottce  to  the  c^ef 
executrve  officer  of  the  State  <^  &e 
reasons  ibr  such  audit.  Rnancial  records 
and  al  other  books  and  records  of  the 
State  agency  shall  b^raade  available  for 
inspection  by  representatives  of  GSA. 
the  General  Accounting  Office,  or  etfter 
authorized  Federal  activities. 


tl4I  •  •  * 

(iv)  Method  of  disposing  of  the 
agency's  physical  and  financial  assets; 

[v)  Retention  of  all  avaHable  books 
and  records  of  die  State  agency  for  a  2- 
year  period  following  liquidation;  and 

[vi}  Designation  of  another 
governmental  entity  to  serve  as  the 
agency's  successor  in  fnncticni  until 
continuing  obligations  on  property' 
donated'prior  to  the  closing  of  the 
agency  are  fitlfiHed. 
***** 

(d)  fmpletnentaiion.  fl)  A  State  plan  of 
operation  developed  by  the  State 
legislature  and  certified  by  the  chief 
executive  officer  of  the  State  shall  be  in 
effect  and  bincfing  upon  Ae  Stale 
beginning  with  the  date  that  flie 
Administrator  notifies  fte  ririef 
execotiTe  officer  of  the  State  that  the 
plan  confonns  to  the  ptorrsions  of  j 
section  2090)(4}  of  the  act  and  Ae  ' 
reqoiremeats  of  this  Part  101-44  and  that 
allocatioB  and  transfer  of  donable 
smyiuB  property  to  ttie  State  ageecy  w91 
conmeBce.  Soch  phn  of  opcratiofl  riiaH 
remain  in  effect  intil  sudi  tkne  as  Ae 
ftiliiiiisMiil<ii  may  accept  rwistvus. 

(2)  GSA  nay,  fron  tine  to  feac, 
propose  modifications  or  araendraants  to 
the  provisions  of  ttis  Part  lOC-M.  fc 


such  cases,  reasonable  opportunity  wiH, 
insofar  as  praeticabte,  be  afforded  the 
Slate  agencies  to  confem  to  any  such 
regulatory  changes  afiecting  Ae^ 

operations. 

44.  Section  101-44.291  is  amended  by 
revising  paragraphs  tbJfZ}  and  fb)tJ)(iii) 
to  read  as  fofiows: 


8101  44J94 
bye 


(2)  Title  to  the  property  shall  remain 
in  tke  United  States  of  Amenca  aldiough 
the  State  shall  have  taken  possessian 
theteoL  ConditiaB^  title  to  ttie  property 
shaU  pass  to  the  eli^le  donee  when  the 
donee  executes  the  certifications  and 
appropriate  a^eeaients  required  by  the 
Stele  agency  and  has  taken  possession 
of  the  property. 

(3)  *  *  * 

(iii)  In  the  event  of  ang  loss  of  or 
daiBage  to  any  or  all  of  tke  proper^,  file 
a  claim  and/or  institute  and  praaecufta 
to  conclusion  the  praceediag^  necessary 
to  recover  for  the  account  of  the  United 
States  of  America  the  fair  market  value 
of  any  of  the  property  lost  or  damaged. 


45.  Secticm  101-442Q&  is  aiHBided  by 
revising  paragraphs  (a).  (bUH  |c^  UD^). 
UM^  and  (k)  to  reed  as  fattowK 

ff'f0t-4<.20S   Property  laths  possession 
ofar 


[a]  Status.  Title  to  all  donable 
property  located  in  a  State  agency 
(fis^bution  center  is  vested  iju  the 
United  States  of  America.  Tke  o^  to 
possession  only  is  granted  to  the  State 
agency.  The  State  agency  may 
disassemble  or  cannibalize  an  item  of 
donable  proper^  in  its  possession  when 
it  (fetarmines  that  die  usable  parts  and 
componepts  thereof  hare  greater 
donation  potential  than  that  for  which 
the  complete  item  was  origtRslIy 
manufactured.  The  State  agency  may 
retain  and  use  surplus  personal  property 
in  its  possession  for  the  purpose  of 
performing  its  fuMLtroua  pursuant  to  the 
provisions  of  f  nn-44.20B. 
•        •        •        •        • 

(hi*" 

ft]  Be  responsible  as  a  bailee  for 
mutual  benefit  for  surplus  personal 
property  transferred  to  it  by  GSA  fiom 
the  time  it  is  released  to  the  State  or  to 
the  transportation  agent  designated  by 
the  State,  and  in  the  event  of  any  loss  of 
or  damage  to  any  or  all  of  the  property, 
the  State  agency  shall  promptly  notify 
GSA  and  f9e  a  rfann  nd/or  institute 
and  prosecute  to  conchision  the 
proceetfings  that  are  necessary  to 
recover,  for  the  account  of  the  United 


States  of  America,  the  fair  market  value 
of  any  property  lost  or  damaged,  less  the 
cost  of  care  ami  handling  incarred  by 
the  Slate  agency  m  acquiring  the 
propeily, 

•  •       •       •       • 

jcjlnminuice.  U  is  GSA  polity  not  to 

require  a  Stete  agenqp  to  cairy 
insurance  as  s  condition  for  ac%uiEiDg 
Federal  surplus  personal  property  for 
distribution  to  eligible  racipioits. 
However,  when  a  State  agency  carries 
insurance  qgaiast  damiigp^  to  ov  loss  of 
proper^  due  to  fire  or  other  hazards  and 
when  loss  of  or  damage  to  Federal 
surplus  personal  property  occurs,  GSA, 
on  behaS^  of  the  United  States  of 
America,  will  be  entitled  to 
reimbursement  from  tke  State  agency  of 
the  fair  market  value  of  the  damaged  or 
destroyed  Federal  property  payable 
from  the  insurance  proceeds,  less  the 
State  agency's  actual  cost  of  acquiring 
and  re^bifitatuig  the  property  prior  to 
its  damage  or  destrucIibA 

•  *        *        •       « 

f2)  When  a  Federal  activity  requests 
proper^  iron  a  Slate  Ofancy,  costs 
incumd  t^  the  State  agency  in 
aaporing  die  yavpmiy  inchiding 
packing,  handling,  and  tianspertatian 
costSk  shall  be  leinlwrsaUe  at  tke  time 
the  piopexly  is  toaafcxfed  to  die  Federal 
adinrily.  The  SP 122  aaed  is  eflieetnig  die 
transfer  mnab  skew  the  asHMBit  of 
reimbuneaent  claimed  by  tke  releasing 
State  agency. 

•  •       •       *       • 

{4\  When  disposing  of  uudiStijlnrted 
property  in  the  possession  of  a  Slate 
agency  by  pubBc  sale,  GSA  may 
authorize  reimbutsement  to  die  State 
agency  for  expenses  related  to  care  and 
handfing  incurred  by  the  State  agency  in 
acquiring  the  property  finm  widtia  or 
outside  the  United  States.  Certification 
by  die  State  agency  of  costs  iecnrred  is 
required  and  most  be  supported  by 
documentatfon  if  requested  by  GM. 
Reimbursement  must  not  exceed  the 
proceeds  &ora  the  sale  of  die  property. 
No  reimbursement  may  be  made  to  the 
State  agency  for  actions  subsequent  to 
the  receipt  of  property  by  the  Slate 
agency  fiom  any  source,  iiuiuding 
unloading,  moving,  repairing,  preserving, 
or  storing.  Reimbuisement  will  not  be 
authorized  by  GSA  for  property 
acquired  from  any  source  if  the  property 
has  been  in  die  possession  of  the  State 
agency  for  a  period  of  2  years  from  the 
date  it  was  received  by  die  State  agency 
until  die  date  it  was  reported  to  GSA  for 
disposal.  Costs  of  transportmg  property 
to  a  location  outside  a  State  agency 
distribution  facility  are  not  reimbursable 


unless  transportation  was  specifically 
required  by  GSA.  The  sale  of  property  at 
a  location  outside  the  State  distribution 
facility,  however,  does  not  preclude 
authorized  rebnbursement  to  the  State 
agency.  Reimbursement  is  limited  to: 

(i)  Direct  costs  incurred  by  the  Federal 
holding  agency  and  billed  to  and  paid  by 
the  State  agency,  including  but  not 
limited  to  packing,  preparation  for 
shipment,  and  loading;  and 

(ii)  Transportation  costs  paid  or 
otherwise  incurred  by  the  State  agency 
and  not  reimbursed  by  a  donee  to  the 
State  agency  for  hiitially  moving  the 
property  fiom  the  Federal  holding 
agency  to  the  State  agency  distribution 
facility  or  other  point  of  receipt 
designated  by  the  State  agency. 

(k]  Abandonment  or  destruction. 
When  a  GSA  regional  office  finds  that  a 
State  agency  has  property  in  its 
possession  that  is  unusable,  the  State 
agency  may  be  instructed  to  proceed 
promptiy  with  the  abandonment  or 
destruction  of  such  property  in 
accordance  with  the  findings  and  the 
processes  prescribed  in  Subpart  101- 
45.9. 

46.  Section  101-44.206  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

9 101-44.206   Cooperative  agrssmsnts. 

•        •        *        •        • 

(a)  Authority.  Section  203(n)  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended, 
provides  that  the  Administrator  (or  the 
head  of  any  Federal  agency  designated 
by  him),  for  the  purpose  of  carrying  into 
effect  the  provisions  of  section  203(j)  of 
the  act  is  authorized  to  enter  into 
cooperative  agreements  with  State 
surplus  property  distribution  agencies 
designated  in  conformity  with  that 
section. 
***** 

47.  Section  101-44.207  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (a)(2).  (a)(27).  (b)(2)(vii). 
(c)(14).  (f)(1)  (ii)  and  (iv).  (f)(3).  (h).  and 
(i)  to  read  as  follows: 

9101-44.207    ENgibWty. 

This  section  sets  forth  the  standards, 
guidelines,  and  procedures  for 
determination  qf  eligibility  for  public 
agencies  and  eligible  nonprofit  tax- 
exempt  activities  in  each  State  to 
partidpate  in  the  surplus  personal 
property  donation  program,  to  receive 
surplus  property  through  a  State  agency, 
and  to  use  this  property  for  the  purposes 
authorized  by  the  Federal  Property  and* 
Administrative  Services  Acfof  1949,  as- ' 
amended.' and  by  section  213  of  the 
Older  Americans  Act  of  1965,  as 
amended  (42  U.S  C.  3020d). 


(a)  *  •  * 

(2)  "Approved"  means  recognition  and 
approval  by  the  State  department  of 
education.  State  department  of  healdi, 
or  other  appropriate  authority  where  no 
recognized  accrediting  board, 
association,  or  other  authority  exists  for 
the  purpose  of  making  an  accreditation. 
For  an  educational  institution  or  an 
educational  program,  approval  must 
relate  to  academic  or  instructional 
standards  established  by  die 
appropriate  authority.  An  educational 
institution  or  program  may  be 
considered  approved  if  its  instruction 
and  credits  therefor  are  accepted  by 
three  accredited  or  State-approved 
institutions,  or  if  it  meets  the  academic 
or  instructional  standards  prescribed  for 
public  schools  in  the  State;  i.e.,  the 
organizational  entity  or  program  is 
devoted  primarily  to  approved 
academic,  vocational  (including 
technical  or  occupational],  or 
professional  study  and  instruction, 
which  operates  primarily  for 
educational  purposes  on  a  full-time 
basis  for  a  minimum  school  year  as 
prescribed  by  the  State  and  employs  a 
full-time  staff  of  qualified  instructors. 
For  a  public  health  institution  or 
program,  approval  must  relate  to  the 
medical  requirements  and  standards  for 
the  professional  and  technical  services 
of  the  institution  estabUshed  by  the 
appropriate  authority.  A  health 
institution  or  program  may  be 
considered  as  approved  when  a  State 
body  having  authority  under  law  to 
establish  standards  and  requirements 
for  public  health  institutions  renders 
approval  thereto  whether  by 
accreditation  procedures  or  by  licensing 
or  such  other  method  prescribied  by 
State  law.  In  the  absence  of  an  official 
State  approving  authority  for  a  public 
health  institution  or  program  or 
educational  institution  or  program,  the 
awarding  of  research  grants  to  the 
institution  or  organization  by  a 
recognized  authority  such  as  the 
National  Institutes  of  Health,  the 
National  Institute  of  Education,  or  by 
similar  national  advisory  council  or 
ofganization  may  constitute  approval  of 
the  institution  or  program  provided  all 
other  criteria  are  met. 
***** 

(27)  "Programs  for  older  individuals" 
means  any  State  or  local  government 
agency  or  any  nonprofit  tax-exempt 
activity  whidh  receives  funds  *  * 
appropriated  for  programs  for  older 
individuals  under  the  Older  Americans 
Act  of  1965,  as  amended,  under  title  IV 
or  tide  XX  of  the  Social  Security  Act,  or 
under  tides  Vm  and  X  of  the  Economic 


Opportunity  Act  of  1964  and  die 
Community  Services  Block  Grant  Act 

(b)  •  •  * 
(2)  *  *  • 

(vii)  Programs  for  older  individuals. 
State  or  local  government  agencies 
which  receive  funds  appropriated  for 
older  individuals  under  the  Older 
Americans  Act  of  1965,  as  amended, 
under  tide  IV  or  tide  XX  of  die  Social 
Security  Act  or  under  tides  VIII  or  X  of 
the  Economic  Opportunity  Act  of  1964 
and  the  Community  Services  Block 
Grant  Act  are  eligible  to  receive  surplus 
property  through  donation.  Programs  for 
older  individuals  include  services  that 
are  necessary  for  the  general  welfare  of 
older  individuals,  such  as  social 
services,  transportation  services, 
nutrition  services,  legal  services,  and 
multipurpose  senior  centers. 

(c)  *  *  * 

(14)  Organizations  or  institutions  that 
receive  funds  appropriated  for  programs 
for  older  individuals  under  the  Older 
Americans  Act  of  1965,  as  amended, 
under  tide  IV  and  tide  XX  of  die  Social 
Security  Act  or  imder  titles  VIII  and  X 
of  the  Economic  Opportunity  Act  of  1964 
and  the  Community  Services  Block  Act 
Programs  for  older  individuals  include 
services  that  are  necessary  for  the 
general  welfare  of  older  individuals, 
such  as  social  services,  transportation 
services,  nutrition  services,  legal 
services  and  multipurpose  senior 
centers. 


(1)  •  •  • 

(ii)  Status  of  the  applicant  as  a  public 
agency  or  as  an  eligible  nonprofit  tax- 
exempt  activity  (evidence  shall  be 
included  in  the  file  that  the  applicant  is 
a  public  agency  or  has  been  determined 
to  be  nonprofit  and  tax-exempt  under 
section  501  of  the  Internal  Revenue 
Code  of  1954); 

(iv)  Evidence  that  the  applicant  is 
approved,  accredited,  or  licensed,  when 
it  is  a  requirement  of  one  or  more  of  the 
applicant's  programs,  or  certification  of 
funding  when  the  applicant  is  a 
nonprofit  tax-exempt  activity  that 
conducts  programs  for  older  individuals. 

[2]  Assurance.  Necessary  assurances 
that  the  applicant  wiU  comply  with.GSA 
regulations  onjiondiscrimination  as  set 
forth  in  Subpart  101-6.2  and  Part  101-8 
must  be  provided  in  the  format 
prescribed  by  GSA.   ' 
***** 

(h)  Maintaining  eligibility.  The  State 
agency  shall  update  donee  eligibility 
records  as  required  to  ensure  continuing 
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eligibility.  RecoEda  far  puUic  ag<enciea 
and  nonprofit  tax-exei^  donees  most 
be  updated  on  a  continuing  bans,  as 
frequently  as  necessary,  to  ensure  tbat 
all  documentation  required  to  justify  the 
donee's  eligibility  is  current  and 
accurate.  Particular  care  must  be  taken 
to  ensure  tfaet  the  donee  resolution  is 
current  and  thai  (be  statement  of 
designated  mmtpi*li»es  contained 
therein  is  cacrect  Wlten  an  el^ible 
donee  cease*  to  operxte  or  when  it  k}ses 
its  hcense.  accrecfitttian.  or  apfvoval  or 
otherwise  fails  to  mawrtaiw  fts  el^ibiHty 
status,  the  State  agenqF  shaB  tertninate 
its  distributjon  aipmpextf  to  die 
activity. 

(i]  Conditional  ^ig^iBtf.  k  cermin 
cases,  newly  orgamzed  activities  may 
not  have  caoimeiiced  operations  or 
completed  constmctioii  of  their 
faciUties,  or  may  not  yet  have  beeo 
approved,  accr^iited,  or  licensed  as 
may  be  required  to  qualify  as  eligible 
donees.  In  other  cases,  there  may  be  no 
specific  authority  whick  can  approve, 
accredit,  or  license  the  appficant  as 
required  for  qualification.  In  these  cases, 
the  State  agency  may  accept  letters  &om 
public  authorities,  eitho^  local  or  State, 
which  the  State  agency  deems 
competent  (such  as  a  board  of  health  or 
a  board  of  education]  stating  that  the 
applicant  otherwise  meets  the  standards 
prescribed  for  approved,  accredited  or 
licensed  institutions  and  organizations. 
In  the  case  of  educational  activities, 
letters  from  three  accredited  or 
approved  institutions  that  students  &om 
the  applicant  institution  have  been  and 
are  being  accepted  may  be  deemed 
sufficient  by  the  State  agency.  In  the 
case  of  public  heaftb  institutions  or 
organisations,  Hcensing  may  be 
accepted  by  the  State  agency  as 
evidence  of  approval  in  States  where 
there  is  no  aodHHity  which  can  as  a 
legal  or  as  a  policy  matter,  approve 
hospitals,  clinics,  health  colters,  or 
medical  institutions,  provided  the 
Ucensing  authority  prescribes  the 
medical  reqnronents  and  standards  for 
the  professional  and  technical  services 
of  the  institation.  If  the  constructian  of 
an  applicant's  facility  or  physical  plant 
has  not  been  completed,  die  State 
eigency,  after  evahiating  the  progress 
and  potential  of  the  appHcant,  may  at  its 
discretion  soake  avaiLaUe  surplus  stems 
of  proper^  sriack  c^  be  imraedtatriy 
utilized  at  this  point  m  the  ai^tticant's 
program.  Under  no  circumstances  tkaXk 
conditional  eligibility  be  granted  to  a 
potentially  eligible  nonprofit  tax-exempt 
appUcant  before  the  State  agency  has 
received  from  the  applicant  a  copy  of  a 
letter  of  determination  by  the  Internal 
Revenue  Servicg  stating  that  the 


applicant  is  exempt  fit>m  Fedetal 
taxation  under  section  SOI  of  the 
Ihtanal  Revenue  Code  of  1954. 

4a  Section  lOl-MJOa  is  anended  by 
revising  purapsphs  M  fnfandiirtory 
text,  (a)(1),  (alC3).  fcj.  PRBJ.  (rf.  U).  and 
(k)(l)  to  read  as  follows: 

i\9%-4Ajm   Property dtatrlbMtad to 


(a)  Dfstn'bafim  doom 
of  surplus  pfrun— 1  pra| 

accomplished  by  tfae  in 
prenumbered  State  aga 
document  whick  ikaU  ■ 

■eat  Donation 

mty  nan  be 

eofa 

cy  cfistrtbotion 

(1)  Certification  aMi 

flpvmmtts 

required  of  (he  donee  by  the  State 
agency,  including  an  agreement  to  hold 
the  Govenunent  harmless  from  any  or 
all  debts,  liabilities,  fudgments,  costs, 
demands,  suits,  actions,  or  claims  of  any 
nature  arising  from  or  incident  to  the 
donation  of  the  proper^,  its  use,  or  final 
disposition; 
*        *        *       •        • 

(3)  Terms,  conditions,  reservations, 
and  restriction^  iw^wseJ  by  the  State 
agency  as  provided  m  tkt  State  plan  of 
operation  on  the  use  of  any  ftem  of 
property  having  a  unit  acquisition  cost 
of  )B,000  or  more  and  any  passenger 
motor  vriiicle; 


(c)  Conditional  title.  Conditional  title 
to  surplus  personal  property  shall  pass 
to  an  efi^le  donee  when  the  donee  has 
executed  the  State  agency  distribution 
document  and  taken  possession  of  the 
property. 

(6)  Recover  the  ^oss  proceeds 
realized  from  the  disposal  or  the  £air 
market  value  of  the  property,  whichever 
is  gjreater,  wkcn  it  is  impoasiUe  or 
impracticable  to  recoRia  property 
disposed  of  iafsopoiy  dafiiig  the  period 
of  restriction;  < 


(g)  Coordination  with  GSA.  In 
enforcing  compfiance  with  the  terms  and 
conditions  imposed  on  doaated 
property,  the  State  agency  shall 
coorttinate  witb  GSA  before  midertaking 
the  sale  oC  or  ■*»l>'««g  demand  for 
pajfment  oi  the  fair  ssarket  value  or  fair 
rental  value  of  donated  property  which: 

(1)  Is  subject  to  any  special  handling 
condition  or  use  tiTi*'»*'0"  imposed  by 
GSA  or 

(2J  Has  not  been  placed  into  nse  by 
the  donee,  for  the  purposes  for  which 
acquired.  Wilkin  1  year  of  donation,  or 
which  has  not  been  used  inr  diese 
purposes  for  1  year  after  being  placed  in 
use. 


{ji  Depeait  of  funds.  Any  hmd9, 
inchidiag  the  yoss  pnoceeds  of  sale  or 
the  fair  market  value  or  the  fair  rental 
value  of  Ae  prc^er^,  detived  by  tfae 
State  ageacy  fress  enforcement  of 
corapiiance  involving  a  breach  of  any 
fecial  handling  CQiDditian  or  ose 
Ihnitatiea  iap<»ed  on  donated  property 
by  GSA.  or  nvolviBg  donated  property 
which  hadaot  been  placed  in  use  for  the 
purposes  for  n^adi  it  was  aci|uired 
within  1  yeai  of  doaatian  or  not  used  for 
tkose  poiposes  iar  1  year  after  being 
placed  in.  use  by  Ae  donee,  shall  be 
remikled  pramp^  by  Ae  Stale  agency 
to  GSA  for  deposit  m  the  Treasury  of  the 
United  ^ates.  The  remittance  shall  be 
accompanied  by  supporting 
dociunentatioa  indicating  die  source  of 
the  funds  and  essential  badcground 
information.  Funds  derived  by  tfae  State 
agency  from  the  compliance  action 
involving  «iy  term,  condition, 
reservation,  or  restriction  imposed  on 
the  donee  by  tke  Statt  agency  and  funds 
derived  by  tke  State  agency  from  any 
amendiKnt.  awwKBcatiow,  or  release 
thereof  ckaisg  (he  period  of  restriction 
may  be  retained  and  used  by  the  State' 
agency  as  provided  in  its  plan  of 
operation. 

(1)  When  a  donee  has  used  but  no 
longer  has  a  need  or  use  for  donated 
property  which  is  sabiect  to  any  special 
handling  condition  or  use  limitation 
imposed  by  GSA.  and  no  breach  of  the 
conditions  or  hmitatians  has  occurred, 
the  donee  may  be  reimbursed  on  a 
prorated  basis  for  the  initial  cost  of 
repairs  required  to  inake  the  item  usable 
when  the  property  is  transferred  to  a 
Federal  agency  or  sold  for  the  benefit 
and  acceuBt  of  the  United  States  of 
America. 


Subpart  101-44^4— Oonatioastft 
Servictt  Educational  AcUvWes 

49.  Section  lQl-44.403  is  revised  to 
read  as  follows: 

$101-44.403    OisposaL 

When  dcmated  property,  except  for 
property  that  requires  demilitarization, 
is  no  longer  needed  fos  use  by  the 
service  cud^acational  activity  or  ceases  to 
be  used,  the  swice  edncational  activity 
shall  report  the  property  in  writing  to 
the  State  agency  for  Ae  State  in  w4iick 
the  property  is  located  for  possible 
transfer.  V^ten  die  St^e  agency  does 
noi  require  the  property,  it  skaM  inform 
the  service  educational  activity  in 
writing  The  service  educational  activity 
shall  then  request  disposition  advice,  in 
writing,  irom  the  nearest  Defense 
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Reutilization  and  Marketing  Office 
(DRMO).  The  DRMO  may  accept  die 
property  for  diq>osal  or  advise  the 
service  edocatianal  activity  to  otherwise 
dispose  of  the  property  in  accordance 
with  the  provisions  of  the  service 
educational  activity's  donation 
agreement.  Property  which  requires 
demilitarization,  such  as  aircraft, 
weapons,  ammunition,  and  explosives, 
shall  be  returned  by  the  service 
educational  activity,  at  its  expense,  to 
the  nearest  Department  of  Defense    ' 
disposal  activity  for  appropriate  action, 
including  possible  donation.  The 
military  facility  shall  accept  the 
property. 

Subpart  101-44.7— Donations  of 
Property  to  Public  Dodlas 

50.  Section  101-44.702-3  is  revised  to 
read  as  follows: 


§101-44.702-3    MoncartWod 
products. 

Whenever  any  item  of  the  type 
defined  under  { 101-43.307-8  is  donated 
to  a  public  body  in  accwdance  with  the 
provisions  of  this  subpart,  the  head  of 
the  agency  authorized  to  make  the 
donation  shall  be  responsible  for  the 
same  safeguards,  notifications,  and 
certifications  required  by  §  101-44il0e- 
10. 

Subpart  101-44.47-Aeports 

51.  Section  101-44.4701  is  amended  by 
removing  and  reserving  paragraph  (b) 
and  revising  paragraph  (e)  to  read  as 

follows: 

9  101-44^701 

*         •         * 

(b)  preserved] 


(e)  Each  State  agency  shaQ  submit  a 
report  in  duplicate  to  the  appropriate 
GSA  regional  office  by  the  25th  day  of 
the  month  following  the  quarter  being 
reported,  using  GSA  Form  3040,  State 
Agency  Monthly  Donation  Report  of 
Surplus  Perscmal  Property.  (The  Office 
of  Management  and  Budget  Approval 
Number  3090-0112  has  been  assigned  to 
this  form.)  Section  101-44.4902-3040 
illosti-ates  tfae  GSA  fonn  and  S  101- 
44.4902-3040-1  provides  instmctions  for 
its  use. 


Subpart  101  44.49    ilustratlona  of 
Forma 

52.  Section  101-44.4901-123  is  revised 
to  read  as  foUows: 


$101-44.4801-123    Standard  Fonn  123, 
Transfer  Ocdor  Surplus  Porsonal  Property. 

S3.  Section  101-44.4901-123-1  is 
revised  to  read  as  follows: 

$101-44.4901-123-1    Instructions  for 
prepsring  and  processing  Stsndsrd  Form 
123. 

(a)  Preparing  Standard  Form  123— {\] 
General— [i]  The  Standard  Form  123 
must  include  all  information  specified 
on  the  form.  Particular  care  slKHild  be 
taken  to  ensure  that  the  transfer  order 
indicates  the  surplus  release  date  (SRD). 
sometimes  referred  to  as  the  automatic 
release  date  (ARD);  idoitifies  property 
as  reportaUe  or  nonreportabl^  shows 
applicable  GSA.  Department  of  Defense 
(DOD),  and  holding  activity  control  or 
rq;>ort  numbers;  indicates  the  holding 
agency  document  or  voucher  number  for 
nonreportable  property;  and  contains 
authorized  signatures  in  ink  on  the 
original  (copies  of  transfer  orders  may 
have  stamped  signatures).  All  other 
entries  must  be  typed  or  printed.  All  dty 
and  State  addresses  shown  on  the  form 
should  include  the  ZIP  code.  Transfer 
orders  received  without  sufficient 
information  will  be  returned  to  the 
applicant  or  held  in  suspense  until  die 
missing  information  is  obtained  from  the 
appropriate  source.  SP 123-A  . 
(Continuation  sheet)  shall  be  used  for 
listing  any  additional  property. 

(ii)  Reportable  property, 
nonreportable  property  and  property 
located  at  separate  locations  should  not 
be  requested  on  the  same  SF 123. 

(iii)  Recognized  abbreviati'ons  for 
Federal  agencies  or  donee  organizations 
may  be  used  in  completing  SF  123;  e.g.. 
GSA  (General  Services  Administration); 
FAA  (Federal  Aviation  Administration, 
Department  of  Transportation);  SA 
(State  agency);  BSA  (Boy  Scouts  of 
America);  and  DRMS  (Defense 
Reutilization  and  Marketing  Service). 

(2)  Adjustments  and  disc^provala. 
Any  adjustment  or  partial  disapproval 
made  for  the  property  listed  in  block  12 
shall  be  initialed  by  the  representative 
and/or  officer  signing  in  block  13b,  13d, 
14b,  or  14d.  When  a  transfer  order  is 
disapproved  in  its  entirety,  the 
representative  or  officer  who 
disapproves  the  action  will  return  the  SF 
123  to  the  ai^licant  with  an  explanation 
of  the  disapproval.  When  a  line  item  is 
disap^iroved,  it  will  be  crossed  out, 
marked  "disapproved."  and  initialed  by 
the  representative  or  officer  making  the 
deletion. 

(3)  Entries — (i)  Order  numberfs) 
(block  1).  Enter  the  State  serial  number 
and/or  transfer  order  and  control 
numbers  assigned  by  DOD,  FAA  or  the 
donees.  If  the  continuation  sheet  (SF 


123-A)  is  used,  it  must  contain  the  same 
transfer  order  number(s). 

(ii)  Type  of  Order  (block  2).  Insert  "X" 
in  the  appropriate  square  to  identify  the 
type  of  order. 

(iii)  Surplus  Release  Date  (block  3). 
Enter  the  suri^us  rdease  date, 
sometimes  called  the  automatic  release 
date,  as  follows: 

(A)  DOD  Property  Reported  to  DRMS 
Only.  The  correct  date  may  be  obtained 
from  DRMS  or  the  holding  activity. 

(B)  DOD  Property  Reported  to  GSA 
Through  DRMS.  The  correct  date  rosy 
be  obtained  fixMn  DltMS,  GSA,  or  the 
holding  activity. 

(C)  Executive  Agency  Property 
Reported  Directly  to  GSA.  The  correct 
date  may  be  obtained  frvm  GSA  or  the 
holding  agency. 

(D)  Property  Not  Reported  to  DRMS 
or  GSA.  The  sur^Hus  release  data  is 
assigned  by  the  holding  agency 
(property  disposal  officer)  and  must  be 
obtained  therefit)m.  When  nonreported 
property  items  with  several  siirplns 
release  dates  are  listed,  each  date 
should  follow  the  respective  line  item 
and  block  3  will  not  be  completed. 

(iv)  Set-Aside  Date  (block  4).  Enter 
the  date  on  which  nonreported  property 
was  set  aside  at  the  holding  agency  by 
an  authorized  donee  representative, 
pursuant  to  {  101-44.109.  The  insertion 
of  a  set-aside  date  vtrill  indicate  to  the 
GSA  office  that  the  property  is  available 
as  surplus  and  that  the  holding  agency 
has  agreed  to  set  the  property  aside 
pending  receipt  of  donation  approval. 

(v)  Type  of  Property  (block  5).  Insert 
an  "X"  in  the  appropriate  square  to 
identify  the  property  as  reportable  or 
nonreportable  to  GSA  An  "X"  shall  not 
be  inserted  to  identify  the  property  as 
nonreportable  when  any  property  listed 
is  either  reportable  to  GSA  or  had 
previously  been  reported  on  SF  120, 
Report  of  Excess  Personal  Property,  to 
GSA  in  accordance  with  §  101-43.311. 
Reportable  property  never  loses  its 
identity. 

(vi)  Total  Acquisition  Cost  (block  8). 
Enter  the  sum  of  all  the  total  costs 
shown  under  block  12(h)  and  cm 
continuation  sheets  when  appropriate. 

(vii)  General  Services  Administration 
(block  7).  Add  the  street  address,  cify. 
State,  and  ZIP  code  of  the  appropriate 
GSA  office. 

(viii)  Location  of  Property  (block  8}. 
Insert  the  actual  location  of  the 
prt^rfy,  including  if  available  the 
warehouse  or  building  number,  street 
address,  city,  State,  and  ZIP  code  or 
other  specific  location  of  the  property 
listed  in  block  12. 

(ix)  Holding  Agency  (block  9).  Enter 
the  complete  name  and  address  of  the 
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holding  agency,  including  ZIP  code;  i.e., 
the  executive  agency  which  has       i 
accoimtability  and  administrative    | 
control  over  the  property.  It  may  or  may 
not  be  the  same  as  the  property  location. 

(x)  For  GSA  Use  Only  (block  10).  The 
GSA  regional  office  will  enter  the 
appropriate  codes  in  order  to  satisfy 
automated  control  reporting  i 

requirements.  | 

(xi)  Pickup  or  Shipping  Instructions 
(block  11).  Insert  the  name,  address, 
including  ZXP  code,  and  telephone 
number  of  the  State  agency  or  donee 
representative  to  be  notified  of  property 
availability  when  the  property  listed  in 
block  12  is  to  be  picked  up.  Enter 
shipping  instructions  when  the  property 
listed  in  block  12  is  to  be  shipped.  The 
appUcant  shall  pay  all  transportation 
costs. 

(xii)  Surplus  Property  List  (blocks  12 
(a),  (b),  (c),  (d).  (e).  (f).  (8).  and(h))-{K] 
Line  Item  Number.  Enter  in  block  12(a) 
the  identical  number  assigned  to  the  line 
item  on  the  document  from  which  the 
control  numbers  indicated  in  block  12(b) 
are  selected. 

(B)  Identification  Numbers.  Enter  in 
block  12(b)  pertinent  identification  1 
numbers  as  follows:  ' 

[1)  GSA  control  number.  Mihtary 
property  reported  to  GSA  through  DRMS 
and  all  civilian  and  miUtary  agency 
property  reported  directly  to  GSA  is 
assigned  a  GSA  control  number.  The 
GSA  control  number  may  be  obtained 
from  the  appropriate  GSA  office.  In  all 
cases  in  which  a  GSA  control  number  is 
assigned,  it  must  be  entered  on  the  SF 
123. 

(2)  DOD  excess  report  number.  All 
excess  property  reported  to  DRMS  is 
assigned  a  DOD  excess  report  number. 
For  such  property  subsequently  reported 
to  GSA,  the  DOD  excess  report  number 
may  be  obtained  from  GSA  or  the  j 
DRMO/holding  activity.  The  DOD ' 
excess  report  number  for  DOD  property 
screened  by  DRMS  but  not  reported  to 
GSA  for  screening  may  be  obtained 
from  DRMS  or  the  DRMO/holding 
activity.  In  all  cases  in  which  a  DOD 
excess  report  number  is  assigned,  it 
must  be  entered  on  the  SF  123. 

(J)  Holding  agency  control  number. 
The  holding  agency  assigns  a  control 
number  for  all  reportable  property.  For 
nonreportable  property,  the  holding 
agency  assigns  a  document  or  voucher 
number.  This  control  number  can  be 
made  available  by  the  holding  agency, 
and  in  the  case  of  reported  property,  by 
GSA  or  DRMS  (for  DOD  property),  as 
appropriate. 

(C)  Description.  Enter  in  block  12(c) 
the  item  description.  Include  national 
stock  number  and  noun  name,  if 
available.  Otherwise,  furnish  Federal 


supply  class  number  and  commercial 
description,  when  possible.  This  space 
on  the  form  may  also  be  used  to  insert 
additional  data  pertinent  to  the 
description  of  the  property;  e.g.,  serial 
numbers  and  packaging  information. 

(D)  Demilitarization  Code.  For 
munitions  list  items  identified  as 
requiring  demilitarization,  enter  in  block 
12(d)  the  one-letter  demilitarization  code 
assigned  to  the  property.  This 
information  is  available  from  the 
document  on  which  the  property  was 
originally  listed. 

(E)  Condition  Code.  Enter  in  block 
12(e)  the  identical  condition  code 
indicated  for  the  line  item  on  the 
document  from  which  each  item  of 
property  listed  in  block  12(c)  was 
selected.  Condition  codes  are  illusfrated 
at  §  101-43.4901-120-1. 

(F)  Quantity  and  Unit  of  Issue.  Enter 
in  block  12(f)  the  exact  quantity  and  unit 
of  issue  (each,  inches,  feet,  pounds,  tons, 
dozen,  gross,  etc.)  for  each  line  item. 

(G)  Unit  Acquisition  Cost  Enter  in 
block  12(g)  for  each  line  item  the 
acquisition  cost  of  the  unit  of  issue 
indicated  in  block  12(f).  This  information 
is  available  from  the  document  on  which 
the  property  was  originally  listed. 

(H)  Total  Acquisition  Cost  Enter  in 
block  12(h).  for  each  line  item  the  total 
acquisition  cost  of  the  quantity  of  unit  of 
issue  indicated  in  block  12(f).  Care 
should  be  taken  to  ensure  that  the 
multiplication  of  the  unit  acquisition 
cost  times  quantity  is  correct 

(xiii)  Transferee  Action  (blocks  13  a, 
b,  c,  d,  and  e>— (A)  State  agency.  Enter 
in  block  13a  the  name  and  address, 
including  ZIP  code,  of  the  State  agency 
which  is  making  the  request  for  the 
property.  The  authorized  official  of  the 
State  agency  shall  sign  and  enter  his  or 
her  tide  in  block  13b,  and  showin  block 
13c  the  date  of  signature. 

(B)  Service  educational  activity.  Enter 
in  block  13a  the  name  and  address  of 
the  school,  club,  or  council  specifically 
designated  by  the  service  educational 
activity  (SEA).  Include  the  ZIP  code  and 
the  county  in  which  the  SEA  is  located. 
Enter  in  block  13b  the  title  of  the 
authorized  donee  representative  (an 
officer  of  the  school,  club,  or  council 
authorized  to  request  donable  surplus 
property).  The  donee  representative 
shall  sign  in  block  13b  and  enter  the 
date  in  block  13c.  The  head  of  the  SEA 
(school  or  national  headquarters)  shall 
indicate  approval  by  signing  in  block 
13d  and  entering  the  date  of  signature  in 
block  13e. 

(C)  Public  airport  Enter  in  block  13a 
the  name  and  address  of  the  public 
airport  or  the  authorized  State 
aeronautical  agency  which  is  requesting 
the  property.  Include  the  ZIP  code  and 


the  county  in  which  the  pubUc  airport  or 
State  aeronautical  agency  is  located. 
The  authorized  official  of  the  pubUc 
airport  or  State  aeronautical  agency  or 
its  designated  representative  shall  sign 
and  enter  his  or  her  tide  in  block  13b, 
and  show  in  block  13c  the  date  of 
signature. 

(xiv)  Administrative  action — (A) 
Determining  Officer  (DOD  or  FAA) 
(blocks  14a,  b,  and  c)—(l)  Department 
of  Defense.  For  donation  of 
nonreportable  surplus  property  to 
service  educational  activities,  enter  in 
block  14a  the  name  and  address, 
including  ZIP  code,  of  the  property 
disposal  officer  (PDO)  controlling  the 
property.  The  PDO  shall  sign  in  block 
14b  and  enter  the  date  in  block  14c.  The 
PDO  shall  not  authenticate  SF  123  for 
donations  for  a  State  agency  or  a  public 
airport. 

(2)  Federal  Aviation  Administration. 
Enter  in  block  14a  the  name  and  tide  of 
the  appropriate  FAA  official.  The 
official  shall  sign  in  block  14b  and  enter 
the  date  in  block  14c. 

(B)  GSA  Approving  Officer  (blocks 
14d,  e,  andf).  Enter  in  block  14d  die 
name  and  tide  of  the  GSA  officer 
approving  the  order.  The  GSA  officer 
will  sign  in  block  14e  and  enter  the  date 
in  block  14f. 

(b)  Ptecessing  SF  123— (\)  Public 
agencies  and  eligible  nonprofit  tax- 
exempt  activities,  (i)  Upon  a 
determination  that  surplus  property  is 
necessary  and  useful  for  public  agencies 
and  eligible  nonprofit  tax-exempt 
activities,  the  State  agency  shall  prepare 
and  submit  an  original  and  five  copies  of 
SF  123  to  the  appropriate  GSA  office 
and  shall  send  an  information  copy  to 
the  holding  agency.  The  State  agency 
official  shall  sign  in  block  13b.  When  die 
location  of  the  property  is  different  from 
that  of  the  holding  agency,  an  additional 
copy  may  be  sent  to  the  location  for 
informational  purposes.  Block  11, 
"Pickup  or  Shipping  Instructions,"  shall 
be  completed,  as  well  as  blocks  13b  and 
c. 

(ii)  At  the  time  the  property  is 
determined  surplus  and  approved  for 
ti-ansfer  by  GSA,  the  GSA  office  will 
complete  the  SF  123  in  blocks  14d,  e,  and 
t  retain  one  copy  for  the  files;  return 
two  copies  to  the  State  agency;  and  send 
the  original  and  one  copy  direcdy  to  the 
holding  agency. 

(iii)  The  holding  agency  upon  receipt 
of  the  SF  123  shall  release  the  property 
for  donation  prompdy  in  accordance 
with  the  pickup  or  stdpping  instructions. 

(2)  Service  educational  activity— (i) 
DOD  property  reported  to  DRMS.  (A) 
Transfer  orders  for  property  listed  in 
DRMS  excess  Ustings  shall  be  initiated 


by  a  school  or  the  national  headquarters 
of  the  SEA  by  fransmitting  an  original 
and  five  copies  of  die  SF  123  to  its 
authorized  donee  representative.  The  SF 
123  shall  be  OHnpleted  except  for  block 
13. 

(B)  The  authorized  donee 
representative  shall  complete  blocks 
13a,  b,  and  c  and  return  the  original  and 
four  copies  to  the  national  headquarters 
if  appUcable.  The  fifth  copy  shall  be 
retained  by  the  authorized  donee 
representative. 

(C)  The  head  of  die  SEA  (school  or 
national  headquarters]  shall  indicate 
approval  by  signing  block  13d  of  die  SF 
12S  and  entering  the  date  in  block  13e. 
That  activity  shall  then  forward  the 
original  and  three  copies  of  the  SF  123  to 
DRMS,  retaining  the  fourth  copy  for  its 
files. 

(D)  DRMS  shall  hold  the  SF  123  until  it 
determines  the  pr(^>erty  excess  to  the 
needs  of  DOD.  When  the  property  is 
determined  excess,  the  SF  123  (the 
original  and  three  copies),  with  a  copy 
of  die  excess  report,  shall  be  sent  to  the 
appropriate  GSA  regional  office. 

(E)  At  such  time  as  the  property  is 
determined  surplus  and  approved  for 
transfer  by  GSA,  die  GSA  office  will 
complete  blocks  14d,  e,  and  f;  retain  one 
copy;  send  the  original  and  one  copy  to 
the  holding  agency;  and  send  an 
informational  copy  to  the  State  agency 
for  die  State  in  which  die  SEA  school, 
club,  or  council  is  located. 

(F)  The  property  disposal  officer,  upon 
receipt  of  the  approved  SF  123  from 
GSA,  shall  release  the  prop^ty  to  the 
authorized  donee  representative  in 
accordance  with  the  pickup  or  shipping 
instructicms  shown  in  blodc  11. 

(ii)  DOD  property  reported  directly  to 
GSA.  (A)  Transfer  orders  shall  be 
initiated  by  the  authorized  donee 
representative  of  the  SEA  by  preparing 
an  original  and  five  copies  of  SF  123. 
The  authorized  donee  representative 
shall  complete  blocks  13a,  b,  and  c  and 
send  the  original  and  four  copies  to  the 
national  headquarters  if  applicable.  The 
fifth  copy  shall  be  retained  by  the 
authorized  donee  representative. 

(B)  The  head  of  die  SEA  (school  or 
national  headquarters)  shall  indicate 
approval  by  signing  block  13d  of  die  SF 
123  and  entering  die  date  in  block  13e. 
That  activity  shall  then  forward  the 
original  and  three  copies  of  the  SF  123  to 
the  GSA  regional  office  for  die  region  in 
which  the  property  n  located,  retaining 
the -fourth  copy  for  its  files. 

(C)  At  such  time  as  the  property  is 
determined  surplus  and  approved  for 
transfer  by  GSA.  die  GSA  office  will 
complete  blocks  14d,  e,  and  f;  retain  one 
copy;  send  the  original  and  one  copy  to 
the  holding  agei'cy;  and  send  an 


informational  copy  to  the  State  agency 
for  the  State  in  whidi  the  SEA  school 
club,  or  councU  is  located. 

(D)  The  property  disposal  officer, 
upon  receipt  of  the  approved  SF  123 
from  GSA,  shall  release  the  property  to 
the  authorized  donee  representative  in 
accordance  with  the  pickup  or  shipping 
instructions  shown  in  block  11. 

(iii)  DOD  property  not  reported  to 
either  DRMS  or  GSA.  (A)  Transfer 
orders  shall  be  initiated  by  the 
authorized  donee  representative  of  the 
SEA  by  preparing  an  original  and  six 
copies  of  SF  123.  The  audiorized  donee 
representative  shall  complete  blocks 
13a,  b,  and  c  The  original  and  five 
copies  shall  be  sent  to  the  prt^>erty 
disposal  officer,  who  shall  compl^ 
blocks  14a,  b,  and  c. 

(B)  The  property  disposal  officer  shall 
retain  one  copy  of  the  SF  123  and  return 
the  original  and  four  copies  to  the 
authorized  donee  representative. 

(C)  The  authorized  donee 
representative  shall  send  the  original 
and  four  copies  of  the  SF  123  to  the  head 
of  the  SEA  for  approval  if  applicable. 
The  head  of  die  SEA  shall  indicate 
approval  by  signing  block  13d  and 
entering  the  date  in  block  13e.  That 
activity  shall  then  forward  the  original 
and  three  copies  of  the  ^  123  to  the 
GSA  regional  office  for  the  region  in 
which  the  property  is  located,  retaining 
the  fourth  copy  for  its  files. 

P)  At  such  time  as  GSA  approves  the 
fransfer,  the  GSA  office  will  complete 
die  SF  123  in  blocks  14d,  e.  and  f ;  retain 
one  copy,  send  the  original  and  one 
copy  to  the  holding  agency:  and  send  an 
informational  copy  to  the  State  agency 
for  the  State  in  which  the  SEA  school, 
club,  or  council  is  located. 

(E)  The  property  disposal  officer,  upon 
receipt  of  the  approved  SF  123  from 
GSA.  shall  release  the  property  to  the 
authorized  donee  representative  in 
accordance  with  the  pickup  or  shipping 
instructions  shown  in  block  11. 

(3)  Public  airport,  (i)  The  applicant 
shall  prepare  and  submit  an  original  and 
four  copies  of  SF  123  to  the  appropriate 
FAA  official  for  surplus  property 
required  for  public  airport  purposes.  The 
applicant  shall  sign  in  blodc  13b.  One 
copy  of  SF  123  shall  be  sent  to  the 
holding  agency  by  the  applicant. 

(ii)  The  appropriate  FAA  official  shall 
indicate  approval  by  completing  blocks 
14  a.  b,  and  c;  retain  one  copy;  and  send 
the  original  and  three  cofnes  to  the 
appropriate  GSA  office. 

(iii)  At  such  time  as  the  fwopcrty  is 
determined  surplus  and  api^tn^  for 
fransfer  by  GSA.  die  GSA  office  will 
complete  die  SF  123  in  blocks  14  d.  e. 
and  f;  forward  the  original  to  the  holding 
agency;  return  two  copies  to  the 


as 

appropriate  FAA  official;  and  retain  one 
copy  for  the  files. 

(iv)  The  appropriate  FAA  official  shall 
send  one  copy  of  the  SF  123  to  the 
applicant  and  retain  one  copy  for  the 
files. 

(v)  The  holding  agency,  opoo  receipt 
of  the  approved  SF  123.  shall  proceed  to 
release  the  property  for  donation  in 
accordance  with  the  pickup  or  shipping 
instructions. 

(c)  General  information  regarding  SF 
123.  (1)  SF  123  is  printed  in  a  lOiiart. 
snap-out  set.  Sets  can  be  purchased  by 
FAA  and  DOD  for  distribution  to 
authorized  donees  or  applicants  by 
ordering  direct  from  the  General 
Services  Administration  (FCNI}, 
Washington.  DC  2040&  SF  123-A 
(Continuation  sheet]  can  also  be 
purchased  from  the  same  source.  The 
continuation  sheet  is  printed  in  a  10- 
part,  snap-out  set.  State  agencies  may 
obtain  copies  of  these  forms  frooi  the 
U.S.  Government  Printing  Office. 
Superintendent  of  Documents, 
Washington.  DC  20402,  or  have  diem 
printed  commercially.  When  printing 
these  forms  commercially.  State 
agencies  must  ensure  that  the  forms 
conform  to  the  exact  size,  wpording, 
arrangement,  etc.,  of  the  approved 
Standard  forms. 

(2)  SF  123  and  SF  123-A  sets  are  color 
coded,  having  two  each  of  five  different 
colors  in  each  set. 

(3)  The  SF  123  is  designed  for  mailing 
in  a  3%-  by  8%-inch  window  envelope 
with  a  1  Vs-  by  4-inch  window  positioned 
one-half  inch  from  the  bottom  and  three- 
fourths  of  an  inch  from  the  left  side  of 
the  envelope.  Sli^dy  larger  window 
envelopes  may  also  be  satisfactory,  but 
the  size  and  position  of  the  window 
should  not  be  altered.  Copies  should  be 
folded  along  the  horizontal  line  above 
block  11,  and  when  inserted  in  a 
window  envelope,  the  typed  holding 
agency  address  will  show  through  the 
window. 

54.  Section  101-44.4902-3040-1  is 
revised  to  read  as  foDows: 

S  101-44.4902-3M0-1    bistniction*  tor 
preparing  GSA  Form  3040. 

General 

Each  report  shall  be  signed  and  dated  by 
an  approving  official  and  ntbmitted  in 
duplicate  to  the  appropriate  GSA  regmnal 
office  by  the  25th  day  of  the  month  following 
the  quprter  being  r^orted. 

A.  Beginning  in  ventory—Umt  the  total 
original  Government  acquisition  coat  for  all 
property  on  hand  at  the  twginning  of  the 
report  period. 

B.  Property  Received— Ori^nai 
Government  acquisitioa  coat  for 

1.  From  Federal  agencies — Property 
received  and  posted  to  inventory  records 
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during  the  report  period  from  Federal 
agencies  other  than  that  received  from 
•ources  identified  under  2, 3,  and  4,  below. 

2.  From  other  State  agencies — Property 
received  from  other  State  agencies  via  an 
overage  or  SF 123  action  and  posted  to 
inventory  records  during  the  report  period. 

3.  From  Overseas — Property  received 
through  the  overseas  program  and  posted  to 
inventory  records  during  the  report  period. 

4.  Other  receipts — Property  received  from 
all  other  sources  and  posted  to  inventory 
records  during  the  report  period,  including 
property  released  by  Federal  agencies 
without  documents,  property  returned  by 
donees,  overages  not  previously  posted,  eta 
Major  receipts  (over  $500  per  line  item) 
should  be  explained  in  detail  under 
"Remariu." 

C  Property  Donated— On^al  acquisitioii 
cost  of  surplus  property  distributed  to: 

1.  Public  agencies  (as  defined  in  1 101- 
44.001-10] — ^The  original  Government 
acquisition  costs  for  donation  to  public 
agencies  during  the  report  period  shall  be 
identified  for  purposes  of: 

a.  Conservation. 

b.  Economic  development 
c  Education. 

d.  Parka  and  recreatioiL 

e.  Public  health. 

f.  Public  safety. 

g.  Two  or  more  (when  the  donee  indicates 
on  the  State  agency  distribution  document 
that  the  property  will  be  used  equally  for  two 
or  more  public  purpoaes). 

h.  Other  (when  die  property  will  be  used 
for  a  public  purpose  other  than  a  through  f). 

2.  Nonprofit  institutions  or  organization^—' 
As  Indicated  in  i  101-44.207,  donations  to 
nonprofit  institutions  and  organizations 
during  the  report  period  shall  be  identified  by 
(a)  educational  and  (b)  public  health     , 
purposes.  { 

D.  Other  DistribuUon — Original         ! 
Government  acquisition  cost  for  ' 

1.  Transfer  to  other  State  agencies — ^Total 
acquisition  cost  of  all  property  transferred  to 
other  State  agencies  and  dropped  from 
inventory  during  the  report  period  as  a  result 
of  an  overage  or  SF  123  action. 

2.  Return  to  Federal  agency — ^Total 
acquisition  cost  of  all  property  returned  to 
Federal  agencies  as  approved  by  GSA  and 
dropped  from  inventory  during  the  report 
period  with  the  exception  of  that  property 
turned  in  for  sale. 

3.  Sold — ^Total  acquisition  cost  of  all 
property  dropped  from  inventory  as  a  result 
of  sales  during  the  report  period  whether  sold 
by  the  State  agency  or  GSA. 

4.  Abandoned  or  destroyed — Total 
acquisition  cost  of  all  property  dropped  from 
inventory  as  a  result  of  approved  and 
documented  abandonment  or  destruction 
actions  during  the  report  period. 

5.  Other  adjustments — ^Total  acquisition 
cost  of  all  property  redonated  after  having 
been  returned  from  a  donee,  lost  stolen,  or 
destroyed;  shortages  and  inventory 
adjustments  not  previously  posted,  etc 
which  were  dropped  from  inventory  during 
the  report  period  and  documented  in    | 
accordance  with  published  procedurew 

E.  Ending  inventory — To  be  computed  by 
adding  A  and  B,  then  subtracting  C  and  D 


(A+B-C-D=E).  F  and  G  aro  for 
informational  purposes  only  and  are  not 
included  in  E  since  they  are  already 
represented  in  C  and  D. 

F.  Method  of  Distribution— Total 
acquisition  cost  of  property  distributed  during 
the  report  period  identified  as  (1)  distribution 
from  a  State  agency  facility  or  (2)  picked  up 
or  shipped  direct  from  the  holding  agency  to 

a  donee.  (The  total  should  be  the  same  as  the 
total  of  C  and  D.) 

G.  DistribuUon  to  Public  Agencies— Total 
Government  acquisition  cost  of  property 
donated  within  the  State  during  the  reporting 
period. 

1.  Distribution  to  State  public  agendas  such 
as  Stat*  police  departments.  State  hospitals. 
State  parks,  etc. 

2.  Distribution  to  cotmty  and  local  public 
agencies,  such  as  a  county  civil  defens«  unit 
municipal  health  unit  county  roads 
commission,  etc. 

(The  total  should  be  the  same  as  the  total 
of  Parti  of  C.) 

PART  101-45— SALE,  ABANDONMENT. 
OR  DESTRUCTION  OF  PERSONAL 
PROPERTY 

55.  The  authority  citation  for  Part  101- 
45  continues  to  read  as  follows: 

Authority:  Sec.  205(c).  63  Stat.  390  (40 
U.S.C.  48e(c)).  « 

sa  The  table  of  contents  for  Part  101- 
45  is  amended  by  removing,  adding,  or 
revising  the  following  entries: 

101-45.001-6    Sale  item. 
101-45i)01-7    No  commercial  value. 
101-45.002     .  Requests  for  deviations. 
101-45Jie       [Reserved] 

Subpart  101-45.S-(R«Mrv^] 

Subpwt  101-4S.»— Abandonment  or 
uonniciion  oi  penonai  i 


101-45.900       Scope  of  subpart. 
101-45.901       Authority  to  abandon  or 

destroy. 
101-45.902       Findings  justifying 

abandonment  or  destruction. 
101-45.902-1    Notice  of  proposed 

abandonment  or  destruction. 
101-45.902-2    Abandonment  or  destruction 

without  notice. 
101-45.903       Destruction  of  surplus  drugs, 

biologicals,  and  reagents. 

Subpart  101-4S.10    Recovory  of  PredoiM 


101-45.1000        Scope  of  subpart 
101-45.1001       General. 
101-45.1002       Agency  responsibilities. 
101-45.1002-1    Precious  metals  recovery 

surveys. 
101-45.1002-2    Agency  reporting 

requirements. 
101-45.1002-3    Precious  metals  recovery 

program  monitor. 
101-45.1002-4    Internal  audits. 
101-45.1003       Recovery  of  silver  bom 

precious  metals  beeiring  materials. 
101-45.1003-1    Guidelines  for  the  recovery  of 

silver  from  used  hypo  solution  and  scrap 

fihn. 
101-45.1003-2    Recovery  of  silver  from  used 

hypo  solution. 


Sec 

101-45.1003-3    Recovery  of  silver  frvm  scrap 

film. 
101-45.1004       Recovery  and  use  of  precious 

metals  through  the  DOD  Precious  Metals 

Recovery  Program. 
101-45.1004-1    Civil  agency  participation  in 

the  DOD  Precious  Metals  Recovery 

Program. 
101-45.1004-2    Use  of  DOD-recovered  fine 

precious  metals. 

Subparts  101-45.11—101-45.46— 
[Rasarvodl 

101-45.4901-291    standard  Form  291,  Report 
of  Activities  Generating  Precious  Metals. 

57.  Section  101-45.000  is  revised  to 
read  as  follows: 

1 101-45^)00    Seopaofpart 

This  part  prescribes  policies  and 
methods  governing  the  disposal  by 
public  sale,  abandonment  or  destruction 
of  personal  property  (including  salvage, 
scrap,  and  waste  materials)  owned  by 
the  Government  except  foreign  excess 
property  and  the  recovery  of  precious 
metals. 

58.  Section  101-45.001-5  is  revised  to 
read  as  follows: 

S  101-45.001-5   Saialtam. 

"Sale  item"  means  an  item  of  personal 
property  specified  in  an  invitation  for 
bids  that,  under  the  terms  of  the 
invitation,  is  susceptible  to  a  separate    - 
contract  award. 

59.  Section  101-45,001-7  is  revised  to 
read  as  follows: 

9101-45.001-7    Mo  commarcial  vakia. 

"No  commercial  value"  means  a 
determination  that  property  has  neither 
utility  nor  monetary  value  (either  as  an 
item  or  as  scrap). 

60.  Section  101-45.002  is  added  to  read 
as  follows: 

S  101-45.002   Raquoats  for  deviations. 

Deviations  from  the  regulations  in  this 
part  shall  only  be  granted  by  the 
Administrator  of  General  Services  (or 
designee).  Requests  for  deviations  shall 
be  made  in  writing  to  the  General 
Services  Administration  (FB), 
Washington,  DC  20406,  writh  complete 
justification.  A  copy  of  the  authorizing 
statement  for  each  deviation,  including 
the  nature  of  the  deviation,  the  reasons 
for  such  special  action,  and  the 
Administrator's  or  designee's  approval, 
will  be  available  for  public  inspection  in 
accordance  with  Subpart  105-60.3, 

Subpart  101-45. 1-Gatwral 

61.  Section  101-^.102  is  revised  to 
read  as  follows: 
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§  101-45.102    Needs  of  Federal  agwwlas 
paranKNinL 

Any  need  for  personal  property 
expressed  by  any  Federal  agency  shall 
be  paramotmt  to  any  disposal,  if  such 
need  is  made  known  to  tfie  holding  or 
selling  agency  prior  to  actual  removal  of 
the  property  firom  Government  control  in 
the  case  of  sale. 

62.  Section  101-45.103-1  is  amended 
by  revising  paragraph  (e)  to  read  as 
follows: 
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S  101-45.103-1    ReaponsibiWias  of  the 
Ganaral  Sarvicaa  AdmMairatioa 

•        •        •        *        * 

(e)  Accepting  physical  custody  and 
accountabiUty  of  property  transported 
by  holding  agencies  to  a  consolidated 
sales  site  when  provided  for  by  GSA: 

***** 

63.  Section  101-45.103-2  is  amended 
by  revising  paragraph  (e)  to  read  as 
follows: 

§101-45.103-2    Raaponsibimias  of  hoMma 


(e)  Assisting  in  the  physical  lotting  of 
property  to  be  sold  at  agency  facilities. 

64.  Section  101-45.105-2  is  revised  to 
read  as  follows: 

§101-45.105-2    Disposal  Of  certain 


The  Secretary  of  Transportation  has 
jurisdiction  over  the  disposal  of  vessels 
of  1,500  gross  tons  or  more  which  the 
Secretary  determines  to  be  merchant 
vessels  or  capable  of  conversion  to 
merchant  use. 

65.  Section  101-45.105-3  is  revised  to 
read  as  follows: 

§101-45.105-3    Exemptlona. 

The  sale  by  GSA  of  property 
(excluding  personal  property  under  the 
control  of  the  Department  of  Defense)  as 
required  by  this  Part  101-45  has  been 
determined  at  this  time  to  be 
advantageous  to  the  Government. 
Exemptions  from  the  provisions  of  this 
Part  101-45  may  be  obtained  only  under 
the  following  circumstances: 

(a)  Any  agency  head  who  believes 
that  authority  with  respect  to  the 
programs  covered  by  section  602(d)  of 
the  Act  would  be  impaired  or  adversely 
affected  by  this  Part  101-45.  may  seek 
an  exemption,  in  writing,  from  the 
Administrator  of  General  Services;  or 

(b)  After  required  screening  under 
Parts  101-43  and  101-44  is  completed,  a 
holding  agency,  upon  notification  to  the 
appropriate  GSA  regional  office,  may 
elect  to  sell  small  lots  of  personal 
property  where  the  estimated  proceeds 
from  a  sale  will  not  exceed  $5,000,  and 
perishable  items  regardless  of  the 
estimated  proceeds  from  a  sale.  Holding 


agencies  are  responsible  for  making  or 
obtaining  accurate  estimates  of  the 
market  value  of  small  lots  of  personal 
property  to  ensure  that  the  estimated 
total  proceeds  of  the  sale  do  not  exceed 
$5,000.  Optional  Form  15,  Poster,  Sale  of 
Government  Property  (see  §  101- 
45.4903-15),  and  OpUonal  Form  16,  Sales 
Slip,  Sale  of  Govenunent  Personal 
Property  (see  §  101-45.4903-16),  are 
prescribed  for  use  by  holding  agencies 
for  the  sale  of  this  property.  These  forms 
may  be  obtained  as  stated  in  §  101- 
45.4903.  Procedures  for  conducting  these 
sales  are  set  forth  in  §  101-45.304-3. 
Further  information  can  be  obtained 
from  GSA  regional  offices. 

(c)  A  holding  agency  may  sell 
personal  property,  upon  the  approval  of 
GSA,  where  the  estimated  proceeds 
from  a  sale  exceed  $5,000. 

Subpart  101-45.3— Sale  of  Parsonal 
Property 

66.  Section  101-45.303-3  is  revised  to 
read  as  follows: 

§101-45.303-3    Dalvary. 

(a)  After  full  payment  has  been 
received  frtim  a  buyer,  the  GSA  regional- 
office  will  notify  the  holding  activity  by 
copy  of  the  GSA  Form  27A,  Purchaser's 
Receipt  and  Authority  to  Release 
Property,  that  property  may  be  released 
to  the  purchaser.  (See  §§  101-45.4902- 
27A  (over-the-counter  and  self-mailer)). 
Upon  completion  of  a  sale,  the  servicing 
GSA  finance  office  will  simultaneously 
forward  to  the  holding  activity 
additional  copies  of  the  GSA  Form  27A 
and  completed  copies  of  Standard  Form 
1081,  Voucher  and  Schedule  of 
Withdrawals  and  Credits,  for  use  as 
internal  accounting  documents. 

(b)  If  a  purchaser  fails  to  remove 
property  within  the  period  specified,  the 
GSA  regional  office  shall  be  advised  of 
this  fact,  in  uniting,  immediately  in 
order  that  appropriate  action  may  be 
taken. 

(c)  Delivery  of  motor  vehicles  to 
purchasers  shall  be  evidenced  by 
submission  to  the  purchaser  of  a 
completed  copy  of  Standard  Form  97. 
The  United  States  Government 
Certificate  of  Release  of  a  Motor 
Vehicle.  The  form  shall  be  signed  in 
accordance  with  requirements 
established  by  the  head  of  the  agency 
selling  the  vehicle.  Proper  precautions 
shall  be  exercised  by  agency  heads  to 
prevent  blank  copies  of  Standard  Form 
97  from  being  obtained  by  unauthorized 
persons.  Instructions  for  the  use  of  this 
form  are  in  S  101-45.4901-97-1.  Standard 
Form  97  and  97A  (agency  record  copy) 
are  illustrated  at  §9  101-45.4901-97  and 
101-45.4901-97  A,  respectively. 


67.  Section  101-45.306  is  revised  to 
read  as  follows: 

§101-45.306    Contractor  invantory. 

Except  for  contractor  inventory  where 
retention  by  the  contractor  is  authorized 
by  the  terms  of  the  contract,  and  after 
compliance  with  the  applicable 
requirements  of  9  101-45.310,  contractor 
inventory  shall  be  sold  in  the  same 
manner  as  surplus  personal  property. 

68.  Section  101-45.309-2  is  amended 
by  revising  paragraph  (b)  to  read  as 
follows: 

§  101-45.309-2    Dangerous  property. 
***** 

(b)  Explosives.  For  the  purpose  of  this 
section,  the  term  "explosive"  means  any 
chemical  compound,  mixture,  or  device, 
the  primary  or  common  purpose  of 
which  is  to  function  by  explosion.  The 
term  includes,  but  is  not  limited  to, 
dynamite  and  other  high  explosives, 
black  powder,  pellet  powder,  initiating 
explosives,  detonators,  safety  fuses, 
squibs,  detonating  cord,  igniter  cord, 
igniters,  and  any  other  items  appearing 
in  the  explosives  list  promulgated  by  the 
Secretary  of  the  Treasury  (18  U.S.C. 
841(d)).  The  explosives  list  is  published 
and  revised  at  least  annually  in  the 
Federal  Register  by  the  Director,  Bureau 
of  Alcohol,  Tobacco  and  Firearms, 
Department  of  the  Treasury,  pursuant  to 
27  CFR  55.23.  The  following  procedures 
shall  apply  in  any  disposal  of 
explosives. 

(1)  All  materials  of  the  above 
classifications  offered  for  sale  shall  be 
properly  identified  in  the  offering  with 
respect  to  their  hazardous 
characteristics. 

(2)  All  the  materials  of  the  above 
classifications  shall  be  labeled  by  the 
holding  agency  prior  to  shipment  so  that 
their  hazardous  characteristics  will  be 
immediately  evident  upon  inspection. 

(3)  Purchasers  of  materials  of  the 
above  classification  shall  be  required  by 
the  sales  offering  to  execute  the 
following  certification: 

It  is  hereby  certified  that  the  purchaser  will 
comply  with  all  applicable  Federal.  State  and 
local  laws,  ordinances  and  regulations  with 
respect  to  the  care,  handling,  storage  and 
shipment  resale,  export,  and  other  use  of  the 
materials,  hereby  purchased,  and  that  he  is  a 
user  of,  or  dealer  in,  said  materials  capable  of 
complying  with  all  applicable  Federal,  State, 
and  local  laws.  This  certification  is  made  in 
accordance  with  and  subject  to  the  penalties 
of  Title  la,  Section  1001.  the  United  States 
Code,  Crime  and  Criminal  Procedures. 
***** 

69.  Section  101-45.309-8  is  amended 
by  revising  the  introductory  text  to  read 
as  follows: 


BEST  COPY  AVAILABLE 
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8 101  <5.3<»  6   Contratod  subclMieN. 

Surplus  controlled  substances  which 
are  not  required  to  be  destroyed  as 
provided  in  9  101-45.903  may  be  offered 
for  sale  by  sealed  bid  in  accordance 
with  this  Subpart  101-45.3  provided: 
***** 

70.  Section  101-45.300-7  is  amended 
by  revising  the  introductory  text  and 
paragraphs  (a)  introductory  text  (a)(l)> 
and  (aX2)  to  read  as  follows:  j 

9101-4SJ09-7    Drags,  btolosicata,  and 


Surplus  drugs,  biologicals,  and 
reagents  other  than  controUed 
substances  which  are  not  required  to  be 
destroyed  as  provided  in  S  101-45.903 
may  be  offered  for  sale  by  sealed  bid  in 
accordance  with  the  provisions  of  this 
Subpart  101-45.3:  Provided,  that  the 
following  safeguards  and  instructions 
are  observed  to  ensure  stability, 
potency,  and  suitability  of  the  product 
and  its  labeling  for  use  in  dvihan    j 
channels:  ' 

(a)  Prior  to  reporting  the  surplus  drugs, 
biologicals,  and  reagents  to  the  selling 
agency  pursuant  to  the  provisions  of 
9  101-45.303,  holding  agencies  shall 
request  that  an  examination  be  made  by 
the  Field  Scientific  Coordination  Staff, 
ACFA-CF-30,  located  in  the  appropriate 
Pood  and  Drug  Administration  (FDA] 
district  office,  of  surplus  unexpired 
drugs  and  reagents,  having  an 
acquisition  cost  of  $500  or  more  per 
manufacturer's  lot/batch  number. 

(1)  When  requesting  such  an 
examination,  H3A  requires  the 
submission  of  a  list  and  one  sample  of 
each  of  the  dmss  to  be  examined,  i 

(2)  Additional  samples  may  be    | 
requested  if  necessary  for  laboratory 
examination.  Reimbursement  for 
examination  of  the  surphis  drugs  or 
reagents  may  be  required  by  FDA. 
Before  laboratory  examinations  are 
undertaken.  FDA  will  give  the  inquiring 
agency  an  estimate  of  the  expected 
costs.  If,  in  accordance  with  Subpart 
101-45.9,  the  cost  of  the  quality 
assurance  is  not  justified  by  the  value  of 
the  material  involved,  the  lot  or  lots  may 
be  destroyed. 

71.  Section  101-45.309-0  is  amended 
by  revising  paragraph  (c)  to  read  as 
follows: 


9  101-45l30«-«    Gold. 


(c)  Each  agency  generating  scrap  gold 
and  also  having  a  continuing  need  for 
fine  gold  may  arrange  for  the  acceptance 
of  scrap  gold  for  fine  gold  with  a  private 
contractor  or  the  Defense  Lopstics 
Agency  in  accordance  with  9 101- 
10.1004,  Recovery  and  use  of  precious 


metals  through  the  DOD  Precious  Metals 
Recove'y  Program. 

72.  Section  101-45.316  is  removed  and 
reserved  to  read  as  follows: 

9101-45.316    [Rsmowwl  and  RsMwsdl 

73.  Sul^art  101-45,5  is  removed  and 
reserved  to  read  as  follows: 

Subpart  101-4&5  (Removed  and 
Reaerved] 

74.  Subpart  101-45,9  is  added  to  read 
as  follows: 

Subpart  10t-46L9— Abandonment  or 
Destruction  of  Personal  Property 


9101-45.900    Scope  of  I 

This  subpart  prescribes  the  policies 
and  methods  governing  the  disposition 
of  personal  property  by  abandonment  or 
destruction  by  executive  agencies  and 
by  a  State  agency. 

9101-45,901    Autttortty  to  abandon  or 
destroy. 

Property  may  be  abandoned  or 
destroyed  by  an  executive  agency  in 
accordance  with  this  subpart  when  a 
written  determination  is  made  by  a  duly 

.authorized  official  that  the  property  has 
no  commercial  value,  or  the  estimated 
cost  of  its  continued  care  and  handling 
would  exceed  the  estimated  proceeds 

.  firom  its  sale,  except  that 

(a)  No  abandonment  ch-  destruction 
shall  be  made  in  a  manner  which  is 
detrimental  or  dangerous  to  public 
health  or  safety,  or  which  will  cause 
infringement  of  the  rights  (rf  otfao' 
persons. 

(b)  In  accordance  with  101-44.205(k).  a 
State  agenQF  is  required  to  notify  the . 
appropriate  GSA  regional  office  before 
taking  any  aband<Miment  or  destruction 
action.  Th«  notification  shall  include  a 
detailed  and  accurate  descriptioa  of  the 
property  and  its  condition.  If  the  GSA 
regional  office  does  not  contact  the 
State  agency  within  30  calendar  days, 
the  property  may  be  disposed  of  under 
this  subpart 

(c)  If  at  any  time  prior  to  the  actual 
abandonment  or  dratruction,  donation 
becomes  feasible,  such  procedures  will 
be  implemented. 

9101-45J02   Fkidkigs  Justifying 
sbflnooffWMBt  or  OMtfiictlon. 

9101-46J0a-1    NoMceefpropoasd 
absndoiwBsnt  or  deslwclloit 

Pubtic  notice  of  intent  to  abandon  or 
destroy  property  shall  be  given,  except 
as  noted  in  9 101-45J02-2.  Included  in 
the  notice  tkaJl  be  an  offer  to  sell  in 
accordance  with  1 101-45J04-2.  Such 
public  notice  shall  be  provided  in  a  local 
newspaper  and/ or  thfini^  the  posting 
of  signs  in  one  or  more  conmion  use 


facilities  available  to  die  public.  Specific 
format  or  timeframe  for  advertising  shall 
be  in  accordance  with  holding  agency 
regulations. 

9101-4SlM2-2   AbandonoMnter 
dsetrucUon  wtthout  nottos. 

(a)  Property  may  be  abandoned  or 
destroyed,  without  public  notice,  by  an 
executive  agency  upon  a  written  finding 
by  an  authorized  official  that  was 
approved  by  a  reviewing  official  who  is 
not  directiy  accoimtable  for  the 
property,  diat 

(1)  The  value  of  the  property  is  so 
little  or  the  cost  of  its  care  and  handling 
is  so  great  tiiat  its  retention  for 
advertising  for  sale,  even  as  scrap,  is 
clearly  not  economical;  or 

(2)  Abandonment  or  destruction  is 
required  because  of  health,  safety,  or 
security  reasons. 

(b)  Any  item  of  property  with  an 
original  cost  (estimated  if  unknown)  of 
less  than  $500  shall  normally  be 
considered  for  abandonment  or 
destruction,  without  public  notice,  due 
to  the  eiqiense  and  difficulty  of  care  and 
handling,  such  as  used  or  obsolete 
charts,  electric  li^t  bulbs,  radio  tubes, 
and  resistors. 


9l01-4&90a   Dsslnirtion  of  surplus  drugs, 
biologicals,  and  rsagsnts. 

(a)  Surplus  (kugs,  biologicals,  and 
rea^nts  shall  not  be  abandoned  and  the 
following  shall  be  destroyed  by  the 
holding  agency  or  State  agency  in 
accordance  widi  the  provisions  of  this 
9  101-45.903: 

(1)  Controlled  substances,  (i) 
Controlled  substances  in  a  deteriorated 
condition  or  otherwise  unusable. 

(ii)  Quantities  of  controlled 
substances  determined  to  be  surjdus  at 
one  time  and  one  place  having  an 
acquisition  cost  of  less  than  $500. 

(iii]  Controlled  substances  which  have 
been  offered  for  sale  in  accordance  with 
the  provisions  of  9 101-45.309-6  but  for 
which  no  satisfactmy  or  acceptable  bids 
have  been  received. 

(2)  Drags,  biologicals,  and  reagents,  (i) 
Surplus  drugs,  biologicals,  and  reagents 
other  than  controlled  substances 
determined  by  the  holding  agency  or    * 
State  agency  to  be  unsafe  because  of 
deterioration  or  overage  condition,  in 
open  or  broken  containers,  or 
recommended  fw  destruction  by  the 
Food  and  Drug  Administration. 

(ii)  Suiphn  drugs,  biologicals,  and 
reagents  other  than  contr^Ued 
substances  vdiich  have  been  offered  for 
sale  in  accordance  with  the  provisions 
of  9 101-45.ao»-7  but  for  which  no 
satisfactory  or  acceptable  bid  or  bids 
have  been  received. 


(b)  When  surplus  drugs,  biologicals, 
and  reagents,  including  controlled 
substances,  are  required  to  be  destroyed 
by  the  holding  agency  or  State  agency, 
they  shall  be  destroyed  in  such  a 
manner  as  to  ensure  total  destruction  of 
the  substance  to  preclude  the  utilization 
of  any  portion  thereof.  The  destruction 
shall  be  in  accordance  with  Federal, 
State,  and  local  air  and  water  pollution 
control  standards.  When  major  amounts 
are  to  be  destroyed.  ^^  action  shall  be 
coordinated  with  local  air  and  water 
pollution  control  authorities.  For 
controlled  substances,  in  addition  to  the 
requirements  set  forth  herein,  each 
executive  agency  and  State  agency  shall 
comply  with  the  provisions  of  21  CFR 
1307.21  of  Drug  Enforcement 
Administration  (DBA)  regulations  or 

-  with  equivalent  procedures  approved  by 
DBA. 

(c)  Destruction  of  surplus  drugs, 
biologicals,  and  reagents,  including 
controlled  substances  shall  be 
performed  by  an  employee  of  the 
holding  agency  or  State  agency  in  the 
presence  of  two  additional  employees  of 
the  agency  as  witnesses  to  that 
destruction  unless  in  the  case  of 
controlled  substances  the  Regional 
Director  of  DEA  directs  otherwise. 

(d)  When  surplus  drugs,  biologicals, 
and  reagents,  including  controlled 
substances,  have  been  destroyed,  the 
fact  manner,  and  date  of  the  destruction 
and  the  type  and  quantity  destroyed 
shall  be  certified  to  by  the  agency 
employee  charged  with  the 
responsibility  for  that  destruction.  The 
two  agency  employees  who  witnessed 
the  destruction  shall  sign  the  following 
statement  which  shall  appear  on  the 
certification  below  the  signature  of  the 
certifying  employee: 

1  have  witnessed  the  destruction  of  the 
(controUed  substances)  (drugs,  biologicals, 
and  reagents  other  than  controlled 
substances)  described  in  the  foregoing 
certification  in  the  manner  and  on  the  date 
stated  herein: 


Witness 


date 


Witness 


date 


(e)  Items  mentioned  parenthetically  in 
the  statement  contained  in  paragraph  (d) 
of  this  section  which  are  not  applicable 
at  the  time  of  destruction  shall  be 
deleted  from  the  statement.  The  signed 
certification  and  statement  of 
destruction  shall  be  made  a  matter  of 
record  and  shall  be  retained  in  the  case 
filed  of  the  holding  agency  or  State 
agency. 

75.  Subpart  101-45.10  is  added  to  read 
as  follows: 


Subpart  101-45.10— Recovery  of 
Precioua  Metals 

9101-45.1000    Scope  of  subpart 

This  subpart  prescribes  the  poHcy  and 
procedures  for  recovery  of  precious 
metals  itom  articles  of  excess  and 
surplus  personal  property. 

9101-45.1001    QensraL 

GSA  is  responsible  for  the  initiation 
and  development  of  Government-wide 
precious  metals  recovery  programs,  and 
for  the  issuance  and  administration  of 
applicable  contracts,  except  those 
issued  and  administered  by  DOD  for 
precious  metals  recovery  and  refinement 
operations.  Situations  will  occur  where, 
in  terms  of  economy,  efficiency,  and 
environmental  quality,  it  is  in  the  best 
interest  of  the  Government  to  recover 
precious  metals  from  articles  of  excess 
and  surplus  personal  property  instead  of 
using  other  methods  of  disposal.  GSA 
will  determine  when  Government-wide 
recovery  is  appropriate  on  the  basis  of 
an  evaluation  of  the  supply-demand 
factor,  the  price  of  the  commodity,  the 
cost  of  recovering  the  precious  metal, 
and  applicable  guidelines  or  regulations 
on  pollution  control. 

9101-45.1002    Agency  responsibHities. 

Heads  of  executive  agencies  are 
responsible  for  establishing, 
maintaining,  and  pursuing  a  program  for 
recovery  of  precious  metals.  The 
provisions  of  Uiis  9  101-45.1002  provide 
guidance  with  respect  to  surveys, 
reporting  requirements,  assignments  of 
program  monitors,  and  internal  audits. 
Precious  metals  that  may  be  designated 
for  recovery  include  gold,  silver,  and 
metals  in  the  platinum  family.  Examples 
of  silver  bearing  scrap  and  waste 
include  used  photographic  fixing  (hypo) 
solution,  photographic  and  X-ray  film, 
silver  alloys,  and  dental  scrap.  Other 
examples  of  precious  metals  bearing 
materials  include  electronic  scrap, 
ADPE,  welding  and  brazing  wire, 
annodes,  and  batteries.  Certain  strategic 
and  critical  materials,  lists  of  which  are 
issued  from  time  to  time  as  provided  in 
9  101-14.106,  may  also  be  designated  for 
recovery. 

9101-45.1002-1    Precious  metsis  recovery 
surveys. 

Each  agency  shall  identify  those 
activities  that  generate  silver  or  other 
precious  metals  (including  used  hypo 
solution,  scrap  film,  and  other  precious 
metals  bearing  materials).  Activities 
identified  as  generating  precious  metals 
bearing  materials  shall  be  surveyed  to 
obtain  information  regarding  actual  or 
potential  precious  metals  recovery. 
Estimates  of  potential  recovery  may  be 


obtained  through  use  of  testing  papers 
for  hypo  solution;  various  charts,  tables, 
and  scales  for  scrap  film,  assays  of 
samples  of  precious  metals  bearing 
materials;  or  other  acceptable  methods 
of  estimating  potential  precious  metals 
contents. 


9  101-45.1002-2 
rsqulrenMnls. 


Agsney  rsportbtg 


(a)  Each  agency  shall  submit  a 
consolidated  annual  report  (based  on 
fiscal  year)  containing  information 
regarding  precious  metals  recovery  to 
the  Manager.  Federal  Precious  Metals 
Recovery  Programs.  General  Services 
Administi-ation  (F),  Washington,  DC 
20406.  The  consolidated  report. 
Standard  Form  291.  Report  of  Activities 
Generating  Precious  Metals  (interagency 
report  contix)!  number  1529-GSA-A), 
shall  be  submitted  within  45  calendar 
days  after  the  end  of  the  fiscal  year. 
Agency  requests  for  a  waiver  to  the 
annual  reporting  requirement  shall  be 
submitted  to  the  above  GSA  program 
manager  for  approval. 

(b)  Section  101-45.4901-291  illusti-ates 
Standard  Form  291.  Report  of  Activities 
Generating  Precious  Metals.  The  report 
provides  for  specific  information 
regarding  the  types  of  silver  and  other 
precious  metals  bearing  materials 
processed  or  generated.  The  report 
requires  information  to  be  submitted  as 
to  the  potential  amount  of  precious 
metals  to  be  recovered  from  the  precious 
metals  bearing  material  as  well  as  the 
actual  amount  of  precious  metals 
recovered.  Significant  differences 
between  the  potential  and  actual 
amount  of  precious  metals  recovered 
shall  be  explained  on  Standard.  Form 
291.  When  reporting  estimated  savings 
use  either  the  market  value  on  the  date 
of  the  transaction  for  material  delivered 
to  the  DOD  system;  or  amount  of 
proceeds  when  material  is  sold  under 
contract  All  sales  should  be  identified 
by  contract  number.  Market  value 
determination  should  be  identified  by 
soiu-ce  and  date. 

9101-45.1002-3    Precious  metals  rscovsfy 
program  monitor. 

Each  agency  should  designate  an 
individual  to  monitor  its  precious  metals 
recovery  program.  Responsibilities  of 
the  precious  metals  monitor  should 
include  conducting  and  coordinating 
surveys,  implementing  and  improving 
recovery  procedures;  monitoring  the 
agency's  recovery  program;  and 
submitting  the  consolidated  annual 
report  to  GSA. 

9101-45.1002-4    Intsmsl  audits. 

Each  agency  should  require  periodic 
internal  audits  of  its  precious  metals 


16124  Federal  Register  /  Vol.  58.  No.  87  /  Thursday.  May  5.  1988  /  Rules  and  R^ulations 


Federal  Kegigter  /  Vol.  S3.  No.  87  /  Thuredey.  May  5.  1988  /  Roles  and  Reguktiens  18125 


recovery  pro-am.  The  internal  audits 
should  be  of  such  frequency  and  scope 
as  to  provide  for  proper  control  over  the 
recovery,  storage,  and  disposition  of 
precious  metals  bearing  materials. 
Primary  elements  for  review  should 
include  document  control  and  record 
maintenance;  storage  faciUties  and 
security  controls;  methods  of  recovpy 
and  equipment  operation;  and 
procedures  for  recovering  precious 
metals  through  service  contracts  or 
disposal  through  sales  contracts.    1 


§1»1-4&10e3 


(a)  Badi  agency  should  recover  silver 
regardless  (tf  the  quantity  of  used  hypo 
sonhition  or  scrap  film  generated, 
bistallations  of  a  silver  recovery  unit 
consistent  with  the  quantity  of  used 
hypo  solution  generated  or  storage  of 
used  hypo  solution  or  scrap  film  until  a 
processible  quantity  is  obtained  are  two 
alternatives.  If  an  activity  generates 
small  quantities  of  hypo  solution  and 
tests  show  that  there  is  a  minimal 
amount  of  silver  per  gallon  of  solution, 
arrangements  should  be  made,  to  the 
extent  feasible,  with  another  activity  in 
the  area  which  is  using  a  recovery  unit 
to  receive  and  process  die  hypo 
solution.  When  the  actual  amount  of 
silver  recovered  is  substantially  less 
than  the  estimated  amount  potentially 
recoverable,  agencies  should  fiilly 
document  the  reason  for  the  substantial 
difierence. 

(b)  When  recovery  by  an  agency  is 
not  economically  feasible  and 
consohdation  with  other  activities  is  not 
practical,  the  regional  GSA  Federal 
Supply  Service  Biu«au  serving  the  area 
or  the  Defense  Logistics  Agency  (DLA) 
(in  accordance  with  S  101-45.1004] 
should  be  contacted  for  assistance.  If  it 
is  determined  that  silver  recovery 
cannot  be  accompUshed  economically 
by  Government-owned  equipment  or  by 
a  commercial  recovery  contractor,  the 
hypo  solution,  scrap  film,  or  other  silver 
bearing  materials  should  be  disposed  of 
in  acccvdance  with  Part  101-45  in  an 
environmentally  acceptable  manner. 


S  101-45.1003-1 
rof 


forVw  I 
usad  hype  solution 


The  basic  factors  that  determine  the 
potential  quantity  of  recoverable  silver 
are:  The  amount  of  used  hypo  solution 
or  scrap  film  generated;  the  amount  and 
type  of  film  processed:  and  the  physical 
layout  and  available  recovery 
equipment  of  the  photographic  faciUty. 
Since  these  factors  may  vary  for  each 
facility,  a  single  method  of  recovery 
cannot  be  prescribed. 


9101-46.1003-2    Recofvsryofalvarfrem 

ua*d  hypo  solution. 

Used  hypo  solution  should  be 
processed  to  recover  the  maximum 
amount  of  silver  bom  the  solution, 
consistent  with  overall  economic 
feasibility  and  environmental 
considerations.  Recovery  can  be 
effected  either  by  Government-owned 
equipment  or  through  use  of  commercial 
recovery  contracts.  Various  types  and 
sizes  of  equipment  using  metallic 
refrfacement  or  electrolytic  methods  of 
recovery  are  availaWe  which  permit 
economic  silver  recovery  from  both 
large  and  small  quantities  of  used  hypo 
solution. 

§101-45.1003-3    ftooovsryofsilvsrfroin 


Scrap  film,  the  silver  content  of  which 
varies  according  to  the  type  of  film  and 
the  degree  of  exposure,  is  a  major 
source  of  recovered  silver.  One  method 
of  recovering  silver  from  scrap  film  is  by 
burning  the  film  in  specially  designed 
and  approved  incinerators.  The  burning 
reduces  the  fifan  to  high  content  silver 
bearing  ash  which  can  be  economically 
processed  to  produce  fine  silver. 
Recovery  onsite  by  controlled  burning 
should  only  be  accomplished  at  those 
activities  or  installations  where 
approved  facilities  exist  and  the  local 
code  on  burning  permits  it.  A  common 
alternative  meti^od  of  recovery  is 
through  periodic  disposal  of 
accumulated  scrap  film  by  sale  in 
accordance  with  Part  101-45. 

S101-4&1004   Recovery  and  uasef 
predoiM  eMlals  through  the  000  Precious 


Civil  agencies  may  use  the  DOD 
Precious  Metals  Recovery  Program  as 
prescribed  in  { 101-45.1004. 


9  101-4S.t004-1 
InthoDOO 


Owl 


(a)  Civil  Agencies  wdshing  to 
participate  in  the  DOD  precious  metals 
recovery  system  should  contact  the 
Manager,  DOD  Precious  Metals 
Recovery  Program.  Attention:  DLA- 
SMP,  Cameron  Station.  Alexandria.  VA 
22314.  for  further  information  regarding 
the  IbUowing  plans: 

(1)  Plan  I.  An  appraisal  or  survey  of 
the  agency's  precious  metals  recovery 
potential  and  a  recommendation  as  to 
appropriate  recovery  techniques  and 
equipment: 

(2)  iVon  II.  DLA  acceptance  of 
photographic  wastes,  excess,  and  other 
precious  metals  bearing  mat«ials  at 
Defense  Reutilization  and  Mariceting 
Offices  (DRMO's)  or  other  disposition 
sites: 


(3)  Plan  in.  Disposition  and  shifting 
instructions  for  recovered  precious 
metals  bearing  materials  not  authorized 
for  acceptance  at  local  DRMO's; 

(4)  Plan  IV.  Assistance  and 
recommendations  as  needed  in  the 
administration  and  operation  of  the 
agency's  precious  metals  recovery 
program  including  an  appraisal  or 
survey  of  recovery  potential-  the 
fumiiJiing  of  recovery  and  other 
supporting  equipment;  and  the 
prescribing  of  procedures  for  the 
security  and  disposition  of  precious 
metals  bearing  materials,  lliis  plan  will, 
in  most  cases,  require  a  formal 
Memorandum  of  Understanding 
between  DLA  and  thejiarticipating 
agency. 

(b)  Services  addressed  in  the  above 
plans  will  be  provided  to  the  extent  that 
DLA  resources  permit. 

(c)  DLA  will  provide  recovered  fine 
precious  metals  to  participating  agencies 
(those  generating  precious  metals 
bearing  scrap  for  the  DOD  Precious 
Metals  Recovery  Program)  for  use  as 
Government  Ftvnished  Materials  (GFM] 
or  other  authorized  internal  uses  in 
accordance  with  S  101-45.1004-2. 

9  101-4S.1004-2    UseofOOO-rscovsred 


To  determine  the  need  for  recovered 
fine  precious  metals  as  GEM  to  reduce 
new  procivement  costs,  each  agency 
shall  review  procurements  for  which 
fine  precious  metals  will  be  required  by 
a  contractor.  Each  agency  having 
requirements  for  recovered  fine  precious 
metals  as  GFM  or  for  other  authorized 
internal  uses  should  submit  a  request  to 
the  Commander,  Defense  Industrial 
Supply  Center  (DISC).  Attention:  DISC- 
OIBA/YC,  700  Robbins  Avenue. 
Philadelphia.  Pennsylvania  19111-5006. 
Recovered  fme  precious  metals  will  be 
provided  to  agencies  for  use  as  GFM  or 
for  other  authorized  internal  uses  on  a 
"as-needed-when-available"  basis. 
There  is  a  nominal  charge  for  the 
recovered  fine  precious  metals. 
Normally,  the  amount  of  recovered  fine 
precious  metals  authorized  for  issue  to 
individual  civU  agencies  will  not  be 
restricted,  except  in  those  instances 
when  die  precious  metals  involved  are 
not  availaUe  hi  sufficient  quantities  to 
satisfy  all  requirements.  No  minimum 
ordering  quantity  is  prescribed. 
Requiring  activities  should  contact  DISC 
to  assure  asset  availability  prior  to  the 
requisitioning  of  any  quantity  of 
precious  metal  other  than  silver. 
Advance  inquiries  for  silver  should  be, 
made  only  when  requirements  exceed 
5,000  troy  ounces. 


Subperts  101-45.11—101-45.46— 
[Reeerved] 

Subpart  101-45.47— Reports 

76.  Section  101-45.4701  is  revised  to 
read  as  follows: 

S101-4Sj«701    Perfonnanoe  reports. 

*   An  annual  report  of  the  sale  or  other 
disposition  of  surplus  personal  property 
shall  be  submitted  in  dtipUcate  to  GSA 
within  60  calendar  days  after  the  close 
of  each  fiscal  year,  using  Standard  Form 
121,  Aimual  Report  of  Utilization  and 
Disposal  of  Excess  and  Surplus  Personal 
Property. 

Subpart  101-45.48— Exhibits 

9101-45.4007    [Removed  and  Reserved] 

\   77.  Section  101-45.4807  is  removed 
and  reserved. 

Subpart  101-45.49— Illustrations  of 

FOfTU 

78.  Section  101-45.4901-291  is  added 
to  read  as  follows: 

9101-45.4001-291  Standard  Form  201, 
nvpon  Of  Mownvs  UOTMrmnQ  itocioub 
Metals. 

79.  Section  101-45.4902(b]  is  revised  (o 
read  as  follows: 

9101-45.4902    GSAfonns. 

***** 

(b)  GSA  forms  in  this  section  may  be 
obtained  initially  from  the  General 
Service  Administration.  National  Forms 
and  Publications  Center,  4900  South 
Hemphill  Street,  Warehouse  No.  4.  Dock 
Na  1,  Fort  Worth,  Texas  76115.  Agency 
regional  or  field  offices  should  submit 
future  requirements  to  their  Washington 
headquarters  office  which  will  forward 
consolidated  annual  requirements  to  the 
General  Services  Administration 
(CAIR),  Washington.  DC  20405. 

80.  Part  101-46  is  revised  to  read  as 
follows: 

PART  10V-46— UnUZATION  AND 
DISPOSAL  OF  PERSONAL  PROPERTY 
PURSUANT  TO  EXCHANGE/SALE 
AUTHORITY 

Sec. 

101-46JX)0    Scope  of  part. 
101-4eJKn    Definitioni  of  terms. 
101-46JXn-l    Acquire. 
lOl-W.001-2    Combat  materiaL 
101-46.001-3    Exchange. 
101-46.001-4    Historic  item. 
101-46.001-6    Replacement 
101-46.002    Requests  for  deviation. 

Subpart  101-46.1— (Reservod] 

Subpert  101-4>J-A>Hhortiatlen 

101-46.200    General  authorizatian. 
901-46.201    Agency  responsibilities. 


Sec. 

101-46JH)1-1    Exchange  or  sale 

determination. 
101-46.201-2    Transfer  and  exdiange 

l>etween  Federal  agencies. 
101-46^302    Restrictions  and  limitations. 
101-46.203    Special  authorizations. 

Sut>part  101-46.3— Exchange  and  Sale 
Proceduree 

101-46.300  Scope  of  subpart 

101-46.301  Automatic  data  processing 

equipment  (AOPE). 

101-46.302  Exchange  procedures. 

101-46.303  Sales  methods  and  procedures. 

101-46J04  Availability  of  proceeds  of  sale. 

101-46.305  Reports. 

Subparts  101-40.4—101-46.40    [nsserved] 

Authority:  Sec.  205(c),  63  SUt  360  (40 
U.S.C.  486(c]]. 

9101-46.000   Scope  Of  part 

This  part  prescribes  poUcies  and 
methods  governing  the  use  by  executive 
agencies  of  the  exchange/sale  authority 
of  section  201(c)  of  the  Federal  Property 
and  Administrative  Services  Act  of  1949, 
63  Stat  384.  as  amended  (40  U.S.C. 
481(c)).  It  is  appUcable  to  all  U.S. 
Government-owned  personal  property 
worldwide. 

9101-46JW1    DeHnHion  of  terms. 

For  the  purpose  of  this  part  the 
following  terms  shall  have  (be  meanings 
set  forth  in  tfiis  section. 

9101-46.001-1    Acquire. 

"Acquire"  means  procure,  purchase, 
or  obtain  in  any  manner,  including 
transfer  and  manufacture  or  production 
at  Government-owned  or  operated 
plants  and  facilities. 

9101-464)01-2    Combat  matsrieL 

"Combat  material"  means  arms, 
ammunition,  and  fanplements  of  war 
Usted  in  the  U.S.  Munitions  List  (22  CFR 
Part  121). 

9101-46i»1-3    Exchange. 

"Exchange"  means  to  replace  a 
nonexcess  personal  property  item  by 
trade  or  trade-in  with  the  supplier  of  the 
replacement  item  when  the  value  of  the 
replaced  item  is  used  to  reduce  or  offset 
the  cost  of  the  acquired  item.  The 
suppUer  may  be  a  Government  agency, 
commercial  or  private  organization,  or 
an  individual. 

9101-46i»1-4    Historic  item. 

"Historic  item"  means  property 
having  added  value  for  display  purposes 
because  of  its  historical  significance  that 
is  greater  than  the  fair  market  value  of 
the  item  for  continued  use.  Items  that 
are  commonly  available  and  remain  in 
use  for  their  intended  purpose,  such  as 
military  aircraft  still  in  use  by  active  or 
reserve  units,  would  not  be  regarded  as 
historic  items. 


9 101-46.001-6 

"Replacement"  means  and  is  limited 
to  the  process  of  acquiring  property 
specifically  to  be  used  m  place  of 
property  which  is  still  needed  but  will 
no  longer  adequately  perform  all  the 
tasks  for  which  it  was  used. 

9l01-46Ji02   Requsatslerdovialtona. 

Deviations  frY>m  the  regulations  in  this 
part  shall  only  be  granted  by  the 
Administrator  of  General  Services  (or 
designee).  Requests  for  deviations  shall 
be  made  in  writing  to  the  General 
Services  Administration  (FB), 
Washmgton.  DC  20406,  widi  a  complete 
justification.  A  copy  of  dte  authorizing 
statement  for  each  deviation,  including 
the  nature  of  the  deviation,  the  reasons 
for  such  special  action,  and  the 
Administrator  or  desi^iee's  approval, 
will  be  available  for  public  inspection  in 
accordance  with  Subpart  101-50.3  of  this 
title. 

Subpart  101-46.1— {Reserved] 

Subpart  101-46J— Authorization 

9101-46.200   Ganorai  authorization. 

Subject  to  the  provisions  of  this  part, 
in  acquiring  replacement  personal 
property,  ^milar  items  may  be 
exchanged  or  sold  and  executive 
agencies  are  authorized  to  apply  die 
exchange  allowance  or  the  proceeds 
bom  sale  in  sudi  cases  in  total  or  in 
partial  payment  for  the  replacement 
property  acquired.  Any  transaction 
carried  out  under  this  part  shall  be 
evidenced  in  writing. 

9101-46.201    Agency  rssponsMUiea. 


9  101-46.201-1 
datennination. 


Excliange  ori 


Each  agency  considering  exchange  or 
sale  of  property  under  the  provisions  of 
this  part  shall  determine  in  each  case 
whether  exchange  or  sale  will  obtain  the 
greater  return  for  the  Government  All 
administrative  and  overiiead  costs  shall 
be  considered  when  estimating  the 
return  by  either  method.  If  the  sales 
transaction  for  a  line  item  processed 
under  this  part  has  estimated  proceeds 
of  less  than  $100,  it  is  normally 
considered  to  be  uneconomical  If 
exchange  is  also  impractical  or  the 
exchange  allowance  is  unreasonably 
low,  the  property  should  be  declared 
excess  and  processed  in  accordance 
with  Part  101-43. 

910146l201-2   Tranafsr  and  exchange 


(a)  Executive  agencies  having 
property  other  than  automatic  data 
processing  equipment  (ADPE)  that  is 
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determined  to  be  available  for  exchange 
or  sale  under  this  part  shall,  to  the 
maximum  extent  practicable  or 
economical  and  prior  to  any  disposal 
action,  solicit  Federal  agencies  known  to 
use  or  distribute  this  property  and 
arrange  for  transfers  thereto,  except  that 
no  attempt  need  be  made  to  obtain 
further  utilization  of  property  that  is 
eligible  for  replacement  in  accordance 
with  replacement  standards  prescribed 
in  Subpart  101-2S.4.  GSA  will  solicit 
other  agencies'  requirements  for  ADPE 
determined  to  be  available  for  exchange 
or  sale  subsequent  to  reporting  in 
accordance  with  FIRMR  201-33.011  (41 
CFR  201-33.011). 

(b)  Executive  agencies  may  exchange 
similar  property  with  other  Federal 
agencies  and  the  Senate,  the  House  of 
Representatives,  the  Architect  of  the 
Capitol  and  any  activities  under  the 
Architect's  direction,  the  District  of 
Columbia,  and  mixed-ownership 
Government  corporations. 

(c)  Transfers  of  personal  property 
under  this  part  shall  be  made  upon  such 
terms  as  shall  be  agreed  to  by  the 
Federal  agencies  concerned  (including 
those  listed  in  paragraph  (a]  of  this 
section).  However,  agencies  offering 
property  for  transfer  for  further 
utilization  within  the  Government  shall 
not  in  any  case  require  reimbursement 
of  an  amount  greater  than  the  best 
estimate  of  the  gross  proceeds  if  the 
property  were  to  be  sold  on  a 
competitive  bid  basis,  or  the  dollar 
value  offered  on  a  trade-in  basis.  Funds 
shall  be  transferred  in  accordance  with 
such  terms,  and  the  exchange  allowance 
or  other  proceeds  of  transfer  shall  be 
applied  in  whole  or  part  payment  for 
personal  property  acquired. 

9101-46.202    Restrictions  wtdlbnitationt. 

(a)  Items  which  are  found  in  any  of 
the  Federal  supply  classification  groups 
listed  below  are  not  eligible  for  handling 
under  the  provisions  of  this  part. 

Fodenl  Supply  Classificatioii  Group  Number 
and  Identification 

10 
11 
12 
14 
15 


16 
17 

20 
22 
31 
32 


34 


Weapons. 

Nuclear  ordnance. 

Fire  control  equipment. 

Guided  missiles. 

Aircraft  and  airftvme  structural 

components. 

Aircraft  components  and  accessories. 

Aircraft  launching,  landing,  and  ground 

handling  equipment. 

Ship  and  marine  equipment. 

Railway  equipment. 

Bearings. 

Woodworking  machinery  and  equipment, 

except  lathes,  milling  machines,  and 

saws,  circular  or  band. 

Metalworking  machinery,  except  drill 

presses,  lathes,  milling  machines,  and 

saws,  circular  or  band. 


40  Rope,  cable,  chain,  and  fittings. 

41  Refrigeration,  air  conditioning,  and  air 
circulating  equipment 

42  Firefighting,  rescue,  and  safety 
equipment. 

44  Furnace,  steam  plant,  and  drying 
equipment;  and  nuclear  reactors. 

45  Pliunbing,  heating,  and  sanitation 
equipment. 

46  Water  purification  and  sewage  treatment 
equipment. 

47  Pipe,  tubing,  hose,  and  fittings. 

48  Valves. 

51    Hand  tools. 

53  Hardware  and  abrasives. 

54  Prefabricated  structures  and  scaffolding. 

55  Lumber,  millwork,  plywood,  and  veneer. 

56  Construction  and  building  materials. 

68    Chemicals  and  chemical  products,  except 

medicinal  chemicals. 
71    Furniture. 
75    Office  supplies  and  devices,  except 

'   cards,  tabulating. 
63    Textiles,  leather,  furs,  apparel  and  shoe 

findings,  tents  and  flags. 
84    Clothing,  individual  equipment  and 

insignia. 

(b)  The  application  of  exchange 
allowances  or  proceeds  of  sale  in  whole 
or  in  part  payment  for  personal  property 
acquired  is  authorized  only  when  all  of 
the  following  conditions  apply: 

(1)  The  item  sold  or  exchanged  is 
similar  to  the  item  acquired.  Sufficient 
data  shall  be  made  a  matter  of  record  to 
establish  that  the  acquired  item  and  the 
replaced  item  were  similar.  Items  are 
deemed  similar  when: 

(i)  The  replaced  item  and  the  acquired 
item  are  identical; 

(ii)  The  acquired  item  is  designed  and 
constructed  for  the  same  specific 
purptose  as  the  replaced  item,  or  both 
constitute  parts  or  containers  for 
identical  or  similar  end  items;  or 

(iii)  The  acquired  item  and  the 
replaced  item  both  fall  within  a  single 
category  in  the  following  list: 

Exchange/Sale  Similarity  List 

Agriculture  products,  processed  foods,  and 
forage. 

Ammunition  and  ammunition  components. 

Animals  and  animal  products. 

Batteries,  storage. 

Cards,  tabulating. 

Ditching  machines. 

Dozer  blades. 

Drill  presses. 

Drugs,  biologicals,  and  official  reagents. 

Earth  augers. 

Graders,  self-powered  and  towed. 

Lathes. 

Machines,  adding  and  calculating. 

Machines,  dictating  and  transcribing. 

Machines,  duplicating. 

Machines,  punched  card,  bookkeeping, 
tabulating  and  accounting. 

Milling  machines. 

Mixers,  concrete,  portable  or  truck 
mounted. 

Pile  drivers. 

Plows,  snow,  motorized. 

Road  rollers,  wheeled  and  sheepsfoot 


Saws,  circular  or  band. 

Scrapers,  earth  moving,  towed. 

Sedans,  station  wagons,  coupes, 
limousines. 

Spreaders,  aggregate  and  lime. 

Tractors,  warehouse. 

Tractors,  wheeled  or  crawler,  with  or 
without  special  attachments  up  to  65  h.p. 

Trailers,  general  purpose,  multiple  axle. 

Trailers,  general  purpose,  single  axle. 

Trailers,  tank  mounted. 

Trucks,  forklift 

Trucks,  general  purpose,  cargo  and 
construction,  12,500  GVW  through  28,000 
GVW  (including  truck  tractors,  dump, 
multiple  drive,  etc.) 

Trucks,  general  purpose  and  utiUty,  up  to 
12,500  GVW  (including  suburbans,  carryalls, 
and  sedan  deUveries). 

Trucks,  straddle. 

Trucks,  tank  (special  purpose  trailer  of 
which  the  tank  is  an  integral  part  of  the 
construction). 

Trucks,  warehouse,  platform,  electric  and 
gasoline  powered. 

Typewriters,  manual  and  electric. 

(2)  The  items  sold  or  exchanged  (with 
the  exception  of  automatic  data 
processing  equipment  to  be  exchanged 
by  GSA)  are  not  excess,  and  the  items 
acquired  are  needed  in  the  conduct  of 
approved  programs; 

(3)  One  item  is  to  be  acquired  to 
replace  one  similar  item.  The  only 
exceptions  to  the  one-for-one  rule  shall 
be: 

(i)  The  items  acquired  must  perform 
aU  or  substantially  all  of  the  tasks  in 
which  the  old  items  would  otherwise  be 
used;  and 

(ii)  The  items  sold  or  exchanged  and 
the  items  acquired  are  parts  or 
containers  fcr  identical  or  similar  end 
items. 

(4)  There  has  been  at  the  time  of 
exchange  or  sale  (or  at  the  time  of 
acquisition  if  it  precedes  the  sale)  a 
written  administrative  detennination  to 
apply  the  exchange  allowance  or 
proceeds  of  sale  in  acquiring  property  in 
accordance  with  this  Subpart  101-46.2; 

(5)  The  transaction  will  foster  the 
economical  and  efficient 
accomplishment  of  an  approved 
program;  and 

(6)  The  item  to  be  exchanged  or  sold 
was  acquired  for  official  use  and  not  for 
the  principal  purpose  of  exchange  or 
sale. 

(c)  This  part  shall  not  be  construed  to 
authorize: 

(1)  The  acquisition  of  personal 
property  by  an  executive  agency  when 
such  acquisition  is  not  otherwise 
authorized  by  law. 

(2)  The  acquisition  of  personal 
property  by  an  executive  agency  in 
contravention  of: 


(i)  Any  restriction  upon  the 
procurement  of  a  oonunodity  or 
commodities,  or 

(H)  Any  replacement  policy  or 
standard,  prescribed  by  the  President, 
the  Congress,  or  by  the  Administrator  of 
General  Services. 

(3)  The  acquisitioD  of  personal 
property  other  than  imder  a 
conwriidated  purchasing  or  stores 
program  or  Federal  Supfrfy  Schedule 
contract  where  procurement  under  such 
program  or  contotict  is  required  by 
regulations  or  other  directives 
prescribed  by  the  Administrator  of 
General  Services. 

'    (4)  The  sale,  transfer,  or  exchange  of 
excess  property  (other  than'  automatic 
data  processing  equipment  to  be 
exchanged  by  GSA)  or  surplus  property 
under  this  part 

(5)  Hie  sale,  transfer,  or  exchange  of 
strategic  and  critical  materials,  unless 
the  provisions  of  {  101-14.103-2  are  met. 

(6)  The  sale,  tra^isfer,  or  exchange  of 
Nuclear  Regulatory  Commission- 
controlled  materials  (as  defined  in  Part 
101-43)  except  in  accordance  with 
applicable  r^ulations  of  the  Nuclear 
Regulatory  Commission  (See  10  CFR 
Parts  30, 40,  and  70). 

(7)  The  sale  or  exchange  of  controlled 
substances,  except  in  accordance  with 
Part  101-45. 

(8)  The  sale  of  personal  property  in 
new  or  unused  condition  imder  this  part. 

(9)  The  sale,  transfer,  or  exchange  of 
scrap  materials  under  this  part  except 
in  the  case  of  scrap  gold  for  fine  gold. 

(10)  Even  though  otherwise  eligible, 
the  exchange  or  sale  of  property  which 
was  originaUy  acquired  as  excess  or 
forfeited  property,  or  from  another 
source  other  than  new  procurement 
unless  such  property  has  been  placed  in 
official  use  by  the  acquiring  agency  for  a 
minimum  of  1  year.  Forfeited  property 
placed  in  official  use  for  less  than  1  year 
may  be  exchanged  or  sold  if  the  bead  of 
the  agency  certifies  that  a  continuing 
vaUd  requirement  exists,  bat  the  specific 
item  in  use  no  longer  meets  that 
requirement  and  that  the  exchange  or 
6ale  meets  all  other  requirements  of  this 
part.  Property  exchanged  or  sold  subject 
to  such  certification  shall  be  reflected 
separately  on  the  annual  report  required 
by  S  101-46.305. 

(11)  The  exchange  or  sale  of  property 
which  is  dangerous  to  public  health  or 
safety  without  first  rendering  such 
property  innocuous  or  providing 
adequate  safeguards  therefiar. 

(12)  The  exaiange  or  sale  of  combat 
material  pursuant  to  this  part  without 
first  demilitarizing  such  pn^>erty  if  such 
demilitarization  is  found  by  a  fiilly 
authorized  official  of  the  executive 
agency  concerned  to  be  in  the  best 


interest  of  public  health,  safety,  or 
security.  Such  demilitarization  may 
include  rendering  sudi  property 
innocuous,  stripping  from  it  any 
confidential  or  secret  characteristics,  or 
making  it  unfit  for  military  use. 
Demilitarization  of  property  to  be 
exchanged  or  sold  shall  be 
accomplished  in  sucii  manner  as  to 
preserve  so  far  as  possible  any  civilian 
utility  or  commercial  value  of  the 
property. 

(d)  This  part  does  not  apply  to 
materials  in  the  National  Defense 
Stockpile  (50  U.S.C.  9B-98h),  or  die 
Defense  Productimi  Act  inventory  (50 
U.S.C  App.  2003). 

SKn-4e.2es    Spsdalauttiorbations. 

(a)  Notwithstanding  any  other 
provisions  of  this  part  executive 
agencies  may  exchange,  without 
monetary  appraisal  or  detailed  listing  or 
reporting,  books  and  periodicals  in  their 
libraries  not  needed  for  pomanent  use 
for  other  books  and  periodicals. 

(b)  In  acquiring  items  for  historical 
preservation  or  display  at  Federal 
museums,  executive  agencies  may 
exchange  historic  items  in  the  museum 
property  accoilnt  without  regard  to  the 
Federal  supply  classification  group  or 
the  requirement  in  5  101-46.202  to 
replace  items  on  a  one-for-one  basis, 
provided  the  exchange  transaction  is 
documented  and  certified  by  the  agency 
hoed  to  be  in  the  best  interest  of  the 
Government  and  all  other  provisions  of 
this  part  are  met.  The  documentation 
must  contain  a  detennination  that  the 
item  exchanged  and  the  item  acquired 
are  historic  items  as  defined  in  9  101- 
46.001-3.  Historic  items  so  exchanged 
shall  be  reflected  separately  on  the 
annual  report  required  by  9  101-46.305. 

Subpart  101-4C.3— Exchange  and  Sale 
Procedures 

§101-46.300    Scopaofsubpwt 

This  subpart  prescribes  the  policies 
and  methods  governing  the  actual 
exchange  or  sale  of  property  which 
qualifies  in  accordance  with  this  part. 
Any  property  to  be  sold  will  be  reported 
for  sale  to  GSA  or  other  authorized 
agency  sales  office  as  provided  in  Part 
101-45.  This  property  will  be  reported  in 
the  same  manner  as  surplus  personal 
property  but  identified  as  replacement 
property  subject  to  the  same  exemptions 
and  exceptions  on  reporting  as 
otherwise  would  be  applicable  to 
surplus  personal  property. 

9101-4e.301    Autmnatk:  data  preoMsing 
•qutpmsntiAOPE). 

ADPB  equipment  that  qualifies  for 
exchange  or  sale  in  accordance  with  this 
part  shall  first  be  reported  for  possible 


reutilization  among  Federal  agencies  as 
provided  m  FIRMR  Part  201-33  (41  CFR 
Part  201-33).  If  not  transferred  for  other 
reutilization  among  Federal  agencies. 
ADPE  may  be  exchanged  or  sold  in 
accordance  with  this  part 


9101-4«J02 

(a)  Most  exchange  transactions  should 
occur  when  a  vendor  delivers  a 
replacement  item  and  removes  the  item 
replaced.  This  is  the  most  efficient  and 
cost  effective  exchange  procedure 
because  the  item  being  replaced  may 
remain  in  use  up  to  the  time  the 
replacement  item  is  dehvered,  when  it  is 
immediately  removed  by  the  vendor. 
Exchanges  of  items  which  are  not  in  use 
or  when  deHvery  of  the  replacement 
item  and  removal  of  the  item  replaced 
does  not  coincide  generally  involve 
additional  storage,  handling  and 
administrative  costs,  and  should  be  kept 
to  a  minimum. 

(b)  An  executive  agency  may 
internally  reassign  eligible  items  no 
longer  needed  by  one  organizational 
unit  to  another  for  use  by  the  gaining 
unit  for  exchange  with  the  suppber  of  a 
replacement  item.  Physical  movement  of 
the  reassigned  item  is  unnecessary 
when  the  supplier  of  the  replacement 
item  will  accept  it  at  the  original 
location.  An  item  reassigned  for 
exchange  purposes  may  also  be 
delivered  directly  to  the  supplier  of  the 
replacement  item  to  minimize  storage 
and  handling. 

§101-46.303    Sato*  Hwaiods  and 


(a)  Hie  methods  of  sale,  terms  and 
conditions  of  sale,  and  forms  prescribed 
in  101-45.304  shall  also  be  used  in  the 
sale  of  replacement  property,  except 
that  negotiated  sales  of  surplus  personal 
property  as  prescribed  in  101-45.304-2 
are  not  applicable  to  the  sale  of  propCTty 
being  replaced.  Section  3709,  Revised 
Statutes,  as  amended  (41  U.S.C.  5),  is 
applicable  to  such  sales. 

(b)  While  it  is  the  policy  to  sell 
property  eligible  for  exchange  or  sale 
after  publicly  advertising  for  bids,  such 
property  also  may  be  sold  by  GSA  or 
the  holding  agency  by  negotiation, 
subject  to  obtaining  such  competition  as 
is  feasible,  when: 

(1)  The  reasonable  value  involved  in 
any  one  case  does  not  exceed  $500,  or 

(2)  Otherwise  authorized  by  law. 

§101-46.304    AvallabUHy  of  procewls  of 


Except  as  otherwise  authorized  by 
law,  proceeds  from  sales  of  personal 
property  disposed  of  pursuant  to  this 
part  shall  be  accounted  for  in 
accordance  with  General  Accounting 
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Office  Policy  and  Procedures  Manual  for 
Guidance  of  Federal  Agencies,  Title  7, 
Fiscal  Procedures,  section  15.4.  The  j 
requirements  for  a  written  I 

adininistrative  determination  to 
establish  that  a  bona  fide  replacement  is 
involved  are  set  forth  in  {  101-46.200. 
Procedures  for  the  application  of  the 
proceeds  fro;n  sale  of  the  acquisition  of 
similar  items  follow:  j 

(a)  Sale  of  property  before  the      ' 
purchase  of  replacement  property.  (1) 
When  the  property  to  be  replaced  is  sold 
before  the  acquisition  of  the 
replacement  property,  the  proceeds  of 
such  sales  will  be  credited  to  the 
agency's  accoimt,  using  Standard  Form 
1081,  Voucher  and  Schedule  of 
Withdrawals,  or  Credits,  or  other 
approved  forms. 

(2)  The  proceeds  of  such  sales  will  be 
available  for  obligation  for  the 
acquisition  of  similar  replacement  items 
of  personal  property  during  the  fiscal 
year  in  which  the  sale  is  made  and  for 
one  fiscal  year  thereafter. 

(3)  Proceeds  of  sales  related  to 
personal  property  for  which  an 
obligation  for  replacement  has  not  been 
incurred  during  the  period  of  availability 
following  the  date  of  sale,  or  sales 
proceeds  which  for  other  reasons  an 
agency  elects  not  to  apply  to 
replacement  costs,  shall  be  deposited  to 
miscellaneous  receipts  account  "2649 
Proceeds  from  sale  of  equipment  and 
other  personal  property  not  otherwise 
classified,"  unless  other  disposition  is 
authorized  by  law. 

(4)  If  it  is  determined  at  the  time  of 
collection  that  sales  proceeds  will  not 
be  applied  to  replacement  acquisitions, 
the  deposit  should  be  made  direcUy  to 
the  miscellaneous  receipts  account. 

(b)  Sale  of  property  after  the  purchase 
of  replacement  property.  When  the 
replaced  property  is  sold  after  the 
acquisition  of  the  replacement  property, 
the  proceeds  of  such  sale  may  be 
deposited  as  a  direct  reimbursement 
credit  to  the  appropriation  previously 
charged  for  the  replacement  of  similar 
items  of  personal  property. 

(c)  Application  of  proceeds.  Executive 
agencies  need  not  reassign  property 
among  their  organizational  units  in 
order  to  apply  sales  proceeds  from  an 
eligible  item  sold  from  the  property 
account  of  one  organizational  unit  to  the 
cost  of  a  similar  item  acquired  by 
another  organizational  unit  of  that 
agency. 


9101-46J0S    Raport*. 

(a)  Within  90  calendar  days  after  the 
close  of  each  fiscal  year,  executive 
agencies  shall  submit  a  summary  report 
in  letter  form  on  the  transactions  made 
under  this  part  during  the  fiscal  year 


except  for  transactions  involving  books 
and  periodicals  as  follows: 

(1}  Total  acquisition  cost  of  property 
exchanged  with  the  exchange  allowance 
and  total  acquisition  cost  for  property 
sold  with  the  proceeds  shall  be 
furnished  in  separate  columns  and 
further  broken  down  by  two-digit 
Federal  supply  classification  groups. 

(2)  Total  acquisition  cost  for  property 
acquired  from  any  source  other  than 
new  procurement  which  was 
subsequenUy  exchanged  or  sold  after 
being  placed  in  official  use  for  less  than 
1  year  pursuant  to  S  101-46.202(c)(10) 
and  for  historical  items  exchanged 
pursuant  to  S  101-46.203(b)  shall  be 
reflected  separately  by  two-digit  Federal 
supply  classification  groups. 

(3]  These  data  shall  also  be  separated 
into  two  categories  by  geographic 
location  as  follows: 

(i)  The  States  of  the  United  States,  die 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  American  Samoa,  Guam,  the 
Trust  Territory  of  the  Pacific  Islands, 
and  the  Virgin  Islands;  and 

(ii)  All  other  areas  of  the  world. 

(b)  The  summaries  shall  not  include 
any  property  that  was  initially 
designated  for  exchange/sale  but  which 
was  transferred  for  further  Federal 
utilization  or  was  subsequenUy 
redesignated  as  excess  or  surplus 
property.  * 

(c)  Reports  shall  be  addressed  to  the 
General  Services  Administration  (FB). 
Washington,  DC  20406. 

(d)  The  report  required  by  this 
regulation  has  been  assigned 
interagency  report  control  number  1528- 
GSA-AN  in  accordance  with  FIRMR 
201-45.6  (41  CFR  201-45.6). 

(e)  Negative  reports  are  required. 

Subparts  101-46.4—101-46.48— 
[Reserved] 

Dated:  March  9. 198&    ■ 
T.C  Golden, 

Administrator  of  General  Services. 
[FR  Doc.  88-9778  Filed  5-4-88;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 
43CFRPart2 

Records  and  Teetimony;  Freedom  of 
Infonnation  Act 

AOENCy:  Office  of  Hearings  and 
Appeals,  Interior. 
action:  Final  rule. 


SUMMARV:  lliis  document  updates  the 
cturent  list  of  field  offices  of  the  Office 
of  Hearings  and  Appecds  in  paragraph  3 
of  Appendix  B— Bureaus  and  Offices  of 
the  Department  of  the  Interior.  43  CFR 
Part  2.  as  published  in  52  FR  45584 
(November  30. 1987),  to  reflect  changes 
which  have  been  effected  heretofore.  It 
removes  the  first  listed  field  office  of 
Administrative  Law  Judge  in  Louisville, 
KY,  and  the  nintii  listed  field  office  of 
Administrative  Law  Judge  (Indian 
Probate)  in  Portland,  OR,  these  offices 
having  been  closed  heretofore.  It 
changes  the  location  of  the  listed  field 
office  of  Administrative  Law  Judge 
(Indian  Probate)  in  Oklahoma  City,  OK, 
from  Room  712  to  Room  218,  this  change 
in  location  also  having  been  effected 
heretofore.. 

EFFECTIVE  DATE:  June  6, 198& 

FOR  FURTHER  INFORMATION  CONTACT: 

Frances  A.  Patton,  (703)  235-3810  (not 
toll  fi^e). 

SUPPLEMENTARY  information:  Since    ' 

this  is  an  action  reflecting  agency 
nanagement  and  changes  of  field  offices 
which  have  previously  been  effected, 
the  proposed  rulemaking  process  is 
determined  to  be  unnecessary  and 
impractical 

List  of  Subjects  in  43  CFR  Part  2 

Administrative  practice  and 
procedure.  Classified  information. 
Freedom  of  Information  Act  Privacy 
Act. 

Therefore,  under  authority  of  the 
Secretary  of  the  Interior  contained  in  5 
U.S.C.  301,  paragraph  3  of  Appendix  B — 
Bureaus  and  Offices  of  the  Department 
of  the  Interior,  43  CFR  Part  2,  is 
amended  as  follows: 

PART  2-{  AMENDED] 

1.  The  authority  citation  for  Part  2 
continues  to  read: 

Authority:  5  U.S.C.  301. 552  and  552a,  31 
U.S.C.  9701  and  43  U.S.C  1480. 

Appendix  B — [Amended] 

2.  Paragraph  3  of  Appendix  B— 
Bureaus  and  Offices  of  the  Department 
of  the  Interior,  43  CFR  Part  2,  is 
amended  by  removing  the  first  listed 
field  office  of  Administrative  Law  Judge 
in  Louisville,  KY,  and  the  ninth  listed 
field  office  of  Administrative  Law  Judge 
(Indian  Probate)  in  Portland.  OR:  and  by 
changing  the  room  number  of  the  eighth 
listed  field  office  of  Administrative  Law 
Judge  (Indian  Probate)  in  Oklahoma 
City,  OK.  from  Room  712  to  Room  2ia 


Date:  April  21, 1988. 
Rkk  Ventura. 

Assistant  Secretary,  Policy,  Budget  Br 
Administration. 
(FR  Doc.  88-10004  Filed  S-4-88;  a'45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 
Administration 

50  CFR  Part  672 
.(Docket  Na  71146-«001] 

Groundfisfi  of  the  QuH  of  Alaska 

AOENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Notice  of  closure. 

summary:  The  Director,  Alaska  Region. 
NMFS  (Regional  Director],  has 
determined  Uiat  significant  portions  of 
the  stablefish  total  allowable  catches 
(TACs)  allocated  to  hook-and-line  gear 
in  the  Southeast  Outside/East  Yakutat 
and  West  Yakutat  Districts  of  the 
Eastern  Regidatory  Area  will  be  taken 
by  May  2. 1988.  The  Secretary  of 
Commerce  (Secretary),  is,  therefore, 
prohibiting  directed  fisheries  for 
sablefish  in  these  districts  by  persons 
using  hook-and-line  gear  bom  12KX) 
noon  on  May  2. 1988  through  December 
31,198& 

DATES:  This  notice  is  effective  from 
12:00  noon  on  May  2, 1988,  Alaska 
.Daylight  Time  (ADT).  until  midnight 
Alaska  Standard  Time,  December  31, 
1988. 

ADDRESS:  Comments  should  be 
addressed  to  Robert  W.  McVey, 
Director,  Alaska  Region  (Regional 
Director),  National  Marine  Fisheries 
Service,  P.O.  Box  021668,  Juneau,  Alaska 
^99802. 

FOR  FURTHER  INFORMATION  CONTACR 
Ronald  J.  Berg,  Fishery  Management 
Biologist,  NMFS.  907-586-7230. 
SUPPLEMENTARY  INFORMATION:  the 
Fishery  Management  Plan  (FMP)  for 
Groundfish  of  the  Gulf  of  Alaska 
governs  the  groimdfish  fishery  in  the 
Exclusive  Economic  zone  in  the  Gulf  of 
Alaska  under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act).  Regulations 
implementing  the  FMP  are  at  SO  CFR 
Part  672.  Section  672.20(a)  of  the 
regulations  establishes  an  optimum 
yield  range  of  116.000-800.000  metric 
tons  (mt)  for  all  groundfish  species  in 


the  Gulf  of  Alaska,  which  is  further 
divided  annually  into  total  allowable 
catches  (TACs)  for  each  target 
groundfish  species  and  species  groups. 
For  1988,  TACs  were  established  for 
each  of  the  target  groundfish  species 
and  species  groups  and  apportioned 
among  the  regulatory  areas  and 
-  districts. 

Section  672.2  of  the  regulations 
defines  the  Southeast  Outside,  East 
Yakutat  (EYK),  and  West  Yakutat 
(WYK)  Distiicts  of  Uie  Eastern 
Jkegulatory  Area  in  the  Gulf  of  Alaska. 
The  TAG  for  sablefish  is  6,500  metiic 
tons  (mt)  in  the  combined  Southeast 
Outside/East  Yakutat  (SE/EYK)  Distiict. 
The  TAG  for  the  WYK  Distiict  is  4,900 
mt.  Section  672.24(b)(1)  of  current 
regulations  provides  a  quota  for  hook- 
and-line  gear  in  the  SE/EYK  and  WYK 
Districts  equal  to  95  percent  of  the 
TACs,  or  6,180  mt  and  4,660  mt 
respectively. 

The  National  Marine  Fisheries  Service 
conducted  a  program  that  required 
vessels  to  register  prior  to  starting 
fishing  (53  FR  11297.  April  6, 1988). 
Based  dn  the  program,  as  many  as  387 
hook-and-line  vessels  registered  to  fish 
in  the  Southeast  Outside/East  Yakutat 
District  and  as  many  as  123  vessels 
registered  to  fish  in  the  West  Yakutat 
District 

In  the  SE/EYK  district  the  average 
fleet  catch  has  been  141  mt  per  day 
during  the  period  April  23-27.  NMFS  has 
set  aside  300  mt  of  the  6,180  mt  quota  as 
bycatch  that  can  be  retained  when 
fishing  for  other  species,  which  leaves 
5,880  mt  available  in  the  directed 
fishery.  As  of  April  28, 4,917  mt  has  been 
landed.  Based  on  the  catch  rate  through 
April  27,  NMFS  projects  the  catch  will 
total  about  5,620  mt  by  12:00  noon  on 
May  2.  Of  the  5,880  mt  amount  intended 
for  a  directed  fishery,  NMFS  estimates 
that  a  balance  of  about  260  mt  could 
remain.  Reports  of  deadloss  resulting 
fit}m  lost  gear  or  gear  conflicts  have 
been  fi^quent  but  cannot  be  quantified. 
As  a  conservation  measure,  however, 
NMFS  intends  not  to  promote  extra 
fishing  time  to  harvest  remaining  quota 
in  case  deadloss  has  indeed  been 
substantial. 

In  the  WYK  district  the  average  fleet 
catch  per  day  has  been  146  mt  during 
the  period  April  24-26.  NMFS  has  set 
aside  200  mt  of  the  4,660  mt  quota  as 
bycatch  that  can  be  retained  when 
fishing  for  other  species,  which  leaves 
4,460  mt  available  in  the  directed 
fishery.  As  of  April  27, 3,604  mt  has  been 


landed.  Based  on  the  catch  rate  through 
April  26,  NMFS  projects  that  the 
remainder  of  the  quota  intended  for  the 
directed  fishery  will  be  taken  as  of  12:00 
noon  on  May  2. 

Therefore,  pursuant  to 
§  672.24(b)(3)(i),  the  Secretary  is 
prohibiting  directed  fishing  for  sablefish 
with  hook-and-line  gear  In  the  SE/EYK 
and  WYK  Distiicts  effective  12:00  noon, 
local  time,  May  2. 1988.  Under  S  672.2  as 
amended  by  53  FR  7938  (March  11, 1988) 
and  corrected  at  53  FR  9773  (March  25, 
1988).  directed  fishing  for  sablefish  with 
hook-and-line  gear  means,  "fishing  that 
is  intended  or  can  reasonably  be 
expected  to  result  in  the  catching, 
taking,  or  harvesing  of  quantities  of 
sablefish  that  amount  to  4  percent  or 
more  of  the  catch,  take,  or  harvest,  or  4 
percent  or  more  of  the  total  amount  of 
groundfish  or  groundfish  products  on 
board  at  any  time.  It  will  be  a  rebuttable 
presumption  that  when  sablefish 
comprises  4  percent  or  more  of  the 
catch,  take,  or  harvest  or  4  percent  or 
more  of  the  total  amount  of  fish  or  fish 
products  on  board  at  any  time  such 
fishing  was  directed  to  fishing  for 
sablefish." 

This  closure  is  effective  after  it  has 
been  publicized  for  48  hours  through 
procedures  of  the  Alaska  Department  of 
Fish  and  Game  under  {  672.22(a),  but  no 
earlier  than  May  2, 1988.  Public 
comments  on  this  notice  may  be 
submitted  to  the  Regional  Director  at  the 
address  above  until  May  17, 1988. 

Classification 

Overharvesting  of  sablefish,  which 
would  increase  the  risk  of  overfishing  of 
this  species,  will  result  unless  this  notice 
takes  effect  prompUy.  NOAA  therefore 
finds  for  good  cause  that  prior 
opportunity  for  public  comment  on  this 
notice  is  contrary  to  the  public  interest 
and  its  effective  date  should  not  be 
delayed.  This  action  is  taken  under 
S  S  672.22  and  672.24  and  is  in 
compliance  with  Executive  Order  12291. 

List  of  Subjecto  in  SO  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  May  2, 1988. 
AnnD.  Tnbush. 

Acting  Director,  Off  ice  of  Fishery 

Conservation  and  Management 

(PR  Doc.  88-10035  Filed  5-2-88;  5«)  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  o(  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agriculturai  Marketing  Service 

7CFRPart987 

I 

Expenses  and  Assessment  Rale  for 
Marlieting  Order  Covering  Domestie 
Dates  Produced  or  Padced  in 
Riverside  County,  CA  I 

AOENCV:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


SUMMARV:  This  proposed  rule  would 
authorize  expenditures  and  establish  an 
assessment  rate  under  Mariceting  Oder 
987  for  the  198&-a9  crop  year  established 
for  that  order.  The  proposal  is  needed 
for  the  committee  to  incur  operating 
expenses  during  the  1988-89  crop  year 
and  to  collect  funds  during  that  year  to 
pay  those  tmspetaei,  Hiis  would 
facilitate  program  operations.  Funds  to' 
administer  this  program  are  derived 
from  assessments  on  handlers. 
date:  Comments  must  be  received  by 
May  16. 1988. 

AOOMCSS:  Interested  fwrsons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Qerk,  Fruit  and 
Vegetable  Division,  AM&  USDA,  P.O. 
Box  96456.  Room  2065-8.  Washington, 
DC  20090-6456.  Comments  should 
reference  the  date  and  page  number  of 
this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  niRTHEII  MFOmiATION  COirrACT: 
George  J.  Kelhart,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS,  USDA.  P.O. 
Box  96456.  Room  2525-S.  Washington. 
DC  20090-6456.  telephone  202-475-3919. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  proposed  under  Marketing  Order  No. 
987  (7  CFR  Part  987)  regulating  the 
handling  of  dates  produced  or  packed  in 
Riverside  County.  California.  The  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 


amended  [7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  Act. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

TTie  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  ndes  issued  thereunder,  are 
imique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entitied  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibUity. 

There  are  approximately  26  handlers 
of  California  dates  under  this  marketing  ' 
order,  and  approximately  135  date 
producers  in  California.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $500,000. 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,00a  The 
majority  of  the  handlers  and  producers 
may  be  classified  as  small  entities. 

Each  marketing  order  administered  by 
the  Department  of  Agriculture  requires 
that  the  assessment  rate  for  a  particular 
crop  year  shall  apply  to  all  assessable 
commodities  handled  fix>m  the  beginning 
of  such  year.  An  annual  budget  of 
expenses  is  prepared  by  each 
administrative  committee  and  submitted 
to  the  Department  for  approval.  The 
members  of  the  administrative 
committees  are  handlers  and  producers 
of  the  regulated  commodities.  They  are 
familiar  with  the  committee's  needs  and 
with  the  costs  for  goods,  services  and 
personnel  in  their  local  areas  and  are 
thus  in  a  position  to  formulate 
appropriate  budgets.  The  budgets  are 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportimity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
each  committee  is  derived  by  dividing 


anticipated  expenses  by  expected 
shipments  of  the  commodity  (e.g., 
pounds,  tons,  boxes,  cartons,  etc). 
Because  that  rate  is  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  which  will  produce  sufficient 
income  to  pay  the  committee's  expected 
expenses.  Recommended  budgets  and 
rates  of  assessment  are  usually  acted 
upon  by  the  committee  before  a  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  budget  and 
assessment  rate  approvals  must  be 
expedited  so  that  the  OHnmittees  will 
have  funds  to  pay  their  expenses. 

The  California  Date  Administrative 
Committee  unanimously  recommended 
1988-89  crop  year  expenditures  of 
$394,500  and  an  assessment  rate  of  $1.30 
per  hundredweight  of  assessable  dates 
8hiiq)ed  imder  M.0. 987.  fai  comparison, 
1987  fiscal  year  budgeted  expenditures 
were  $411,267  and  the  assessment  rate 
was  $1.30  per  hundredweight. 

The  major  expenditure  item  this  year 
is  $350,000  for  continuation  of  the 
committee's  maricet  promotion  program. 
A  total  $40,000  of  this  amount  wiU  be 
used  to  cover  the  salary  and  other 
expenses  of  the  executive  director  hired 
to  manage  that  program  and  the 
remaining  $310^)00  wUI  be  used  to  cover 
the  cost  of  the  promotion  program.  The 
industry  is  faced  with  a  serious 
oversupply  of  product  dates  and  the 
committee  considers  dds  program 
necessary  to  stimulate  sales. 

The  rest  of  the  anticipated 
expenditures  are  fur  |vogram 
administration  which  are  budgeted  at 
about  last  year's  amounts.  Revenue  for 
the  1988-80  season  is  expected  to  total 
$394,500.  Such  revenue  consists  of 
$390,000  in  assessments  based  on 
shipments  of  30,000,000  pounds  of  dates 
and  $4,500  in  interest 

The  committee  also  recommends  that 
any  tmexpended  funds  or  excess 
assessments  from  the  1987-88  crop  year 
be  placed  in  its  reserve.  The  committee 
expects  any  excess  funds  to  be  minimal 
and  result  in  a  reserve  well  within  the 
maximum  authorized  under  the  order. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handl««. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  significantly  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 


Administrator  of  AMS  has  determined 
that  this  action  would  not  have  a 
significant  economic  impact  on  a 
•substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  less 
than  30  days  is  appropriate  because  the 
budget  and  assessment  rate  approvals 
for  the  date  program  need  to  be 
expedited.  This  action  must  be  in  place 
.soon  80  the  committee  can  finalize  its 
■1988-89  promotion  program.  Programs  of 
this  sort  require  a  substantial  amount  of 
lead  time  for  planning. 

List  of  Subjects  in  7  CFR  Part  987 

Marketing  agreements  and  orders. 
Dates.  California. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
987  be  amended  as  follows: 

PART  987— DOMESTIC  DATES 
t>RODUCED  OR  PACKED  IN 
RIVERSIDE  COUNTY.  CAUFORNIA 

,   1.  The  authority  citation  iot  7  CFR 
Part  087  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  New  S  987.333.  is  added  to  read  as 
follows: 

§M7.333    Expenses  and  eseenment  rate. 

Expenses  of  $394,500  by  Uie  California 
Date  Administrative  Committee  are 
authorized,  and  an  assessment  rate  of 
$1.30  per  hundredweight  of  assessable 
dates  is  established,  for  the  crop  year 
ending  September  30. 1989.  Unexpended 
funds  fit)m  the  1987-88  crop  year  may  be 
carried  over  as  a  reserve. 

Dated:  April  29. 198& 

Robert  C  Keeoey, 

Deputy  Director.  Fruit  and  Vegetable 
Division. 

[FR  Doc.  88-9914  Filed  5-4-68;  8:45  am] 
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Commodity  Credit  Corporation 

7  CFR  Parts  1497  and  1498 

Payment  Limitation  and  Foreign 
Persons  Ineligible  for  Program 
Benefits 

AOENCV:  Conunodity  Credit  Corporation 
{CCC)  and  Agricultural  Stabilization 
and  Conservation  Service  (ASCS). 
USDA. 

ACTION:  Notice  to  extend  comment 
period. 

SUMMARY:  This  document  extends  the 
comment  period  from  May  6. 1988.  to 
May  23. 1988.  for  the  proposed  rule 
published  in  the  Federal  Re^ster  on 


April  6. 1988  (53  FR  11474)  concerning 
provisions  of  the  Food  Security  Act  of 
1985.  as  amended  by  the  Agricultural 
Reconciliation  Act  of  1987.  as  included 
in  the  Omnibus  Budget  Reconciliation 
Act  1987.  with  respect  to  the  application 
of  maximum  payment  limitation 
provisions  and  payment  eligibility 
provisions  which  are  applicable  to 
certain  foreign  individuals  and  entities. 
date:  Comment  period  extended  to  May 
23.1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charies  J.  Riley.  Section  Chief.  Cotton. 
Grain,  and  Rice  Price  Support  Division. 
ASCS.  USDA.  P.O.  Box  2415. 
Washington.  DC  20013. 
SUPPt^MENTARY  INFORMATION:  Several 
requests  have  been  made  to  extend  the 
comment  period  because  of  the 
complexity  of  the  proposed  rules.  Due  to 
the  widespread  applicability  of  these 
rules,  it  has  been  determined  that  it 
would  be  in  the  best  interest  of  all 
interested  parties  and  the  Commodity 
Credit  Corporation  to  extend  the 
comment  period  to  May  23. 1988. 

Signed  at  Washington.  DC  on  April  29. 
198a 

Milton  Herts. 

Executive  Vice  President,  Commodity  Credit 
Corporation  and  Administrator,  Agricultural 
Stabilization  and  Conservation  Service. 
[Fit  Doc.  88-9982  Filed  5-4-88;  8:45  ata) 

BILUNQ  COOC  M10-06-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  2, 51  and  60 

NEPA  Review  Procedures  for  Geologic 
Repositories  for  High-Level  Waste 

agency:  Nuclear  Regulatory 
Commission. 


action:  Proposed  rule. 


summary:  The  Nuclear  Regulatory 
Commission  is  proposing  to  revise  its 
procedures  for  implementation  of  the 
National  Environmental  Policy  Act 
(NEPA).  The  proposed  rule  would 
address  the  Commission's  role  under 
NEPA  in  connection  with  a  license 
application  submitted  by  the 
Department  of  Energy  with  respect  to  a 
geologic  repository  for  high-level 
radioactive  waste  (HWL).  The  changes 
are  needed  in  order  to  reflect  the 
provisions  of  the  Nuclear  Waste  Policy 
Act  of  1982  (NWPA).  as  amended.  Under 
that  Act.  the  Commission  is  required  to 
adopt  the  Department's  environmental 
impact  statement  (EIS)  to  the  extent 
practicable.  The  proposed  rule,  among 
other  things,  sets  out  the  standards  and 
procedures  that  would  be  used  in 


determining  whether  such  adoption  is 
practicable. 
In  summary,  under  the  proposed  rule: 

(1)  The  Commission  will  conduct  a 
thorough  review  of  DOE's  draft  EIS  and 
will  provide  comments  to  DOE  regarding 
the  adequacy  of  the  statement. 

(2)  If  requested  by  Congress  pursuant 
to  the  NWPA,  the  Commission  will 
provide  comments  on  DOE's  EIS  to  the 
Congress  with  respect  to  a  State  or 
Tribal  notice  of  disapproval  of  a 
designated  site. 

(3)  The  NRC  will  find  it  practicable  to 
adopt  DOE's  EIS  (and  any  DOE 
supplemental  EIS)  unless: 

(a)  The  action  proposed  to  be  taken 
by  the  NRC  differs  in  an 
environmentally  significant  way  from 
the  action  described  in  DOE's  license 
application,  or 

(b)  Significant  and  substantial  new 
information  or  new  considerations 
render  the  DOE  EIS  inadequate. 

(4)  The  DOE  EIS  will  accompany  the 
application  through  the  Commission's 
review  process,  but  will  be  subject  to 
litigation  in  NRC's  licensing  proceeding 
only  where  factors  3(a)  or  3(b)  are 
present. 

In  accordance  with  NWPA.  the 
primary  responsibility  for  evaluating 
environmental  impacts  lies  with  DOE. 
and  DOE  would  therefore  be  required  to 
supplement  the  EIS.  whenever 
necessary,  to  consider  changes  in  its 
proposed  activities  or  any  significant 
new  information. 

DATES:  Comment  period  expires  August 
3. 1988.  Comments  received  after  August 
3. 1988  will  be  considered  if  it  is 
practical  to  do  so.  but  assurance  of 
consideration  is  given  only  for 
comments  filed  on  or  before  that  date. 

ADDRESSES:  Submit  written  comments 
and  suggestions  to:  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC,  20555. 
Attention:  Docketing  and  Service 
Branch.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room.  1717  H  Street.  NW.. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Wolf.  Office  of  Uie  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Telephone  (301)  492-1641. 
SUPPLEMENTARY  INFORMATION: 
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Introifaiction 

AD  agencies  of  the  Federal 
Government  are  charged  with  the  duty 
to  interpret  and  administer  the  laws  (rf 
the  United  States,  to  the  fullest  extent 
possible,  in  accordance  with  the  policies 
set  forth  in  the  National  Environmental 
Policy  Act  of  1969,  as  amended  fNEPA). 
42  U.S.C.  4321  et  seq.  Under  NEPA.  the 
Nuclear  Regulatory  Commission  is 
required  to  prepare  an  environmental 
impact  statement  fHS)  with  respect  to 
any  major  Federal  action  in  which  it  is 
engaged  that  might  significantly  affect 
the  quahty  of  the  human  environment 
The  EIS  contains  a  detailed  statement  of 
the  environmental  impacts  of  a 
proposed  action,  including  adverse 
unavoidable  effects  resulting  frran  its 
implementation,  as  well  as  an 
identification  and  environmental 
evaluation  of  alternatives  to  the 
proposed  action. 

The  Commission  is  responsible  for  the 
licensing  and  regulation  of  activities 
involving  the  possession  of  nuclear 
materials.  Atomic  Energy  Act  of  1954.  as 
amended,  42  U.S.C.  2011  et  seq.  The 
Department  of  Energy  (DOE)  must 
obtain  a  license  from  NRC  before 
disposing  of  high-level  radioactive 
waste  (HLW)  in  geologic  repositories. 
Section  202,  Energy  Reorganization  Act 
of  1974,  42  U.S.C.  5842.  The  licensing  of 
DOE  to  receive  and  possess  HLW  at  a 
geologic  repository  involves  one  or  more 
major  Federal  actions  which  might 
significantly  affect  the  quahty  of  the 
human  environment.  Accordingly.  NEPA 
requires  the  Commission  to  have  an  EIS 
(or  multiple  EIS's  if  more  than  one  major 
Federal  action  by  NRC  is  involved)  to 
accompany  its  decision  process  when  it 
considers  a  license  application  from 


DOE  involving  HLW  disposal.  Further 
direction  regarding  NRC's  NEPA 
responsibilities  is  provided  by  the 
Nuclear  Waste  Policy  Act  of  1982 
(NWPA),  as  amended,  42  U.S.C.  10101  et 
seq. 

The  Commission  in  1984  promulgated 
revised  regulations  (10  CFR  Part  51)  to 
Implement  section  102(2)  of  NEPA,  the 
section  which,  among  other  things,  calls 
for  the  preparation  of  an  EIS.  49  FR  9352, 
March  12, 1984,  and  49  FR  24512,  June  14, 
1984.  In  issuing  these  regulations,  the 
Commission  noted  that  it  had  initiated  a 
review  of  the  licensing  procedures 
appUcable  to  geologic  repositories  in  the 
light  of  the  Nuclear  Waste  Policy  Act 
and  that  the  Commission  would 
determine,  as  part  of  that  review, 
whether  further  dianges  to  10  CFR  Part 
51  are  needed.  On  ]uly  30, 1988.  the 
Commission  promulgated  certain 
amendments  to  10  CFR  Part  80.  51  FR 
27158.  Those  amendments  deal  with  (1) 
the  role  of  NRC  during  site  screening 
and  site  characterization  activities  and 
(2)  State,  tribal  and  public  participation 
in  NRC  activities  wiUi  respect  to 
geologic  repositories.  In  proposing  those 
rules,  the  commission  had  noted  diat 
issues  pertaining  to  NRC  responsibilities 
under  NEPA  will  require  modifications 
to  10  CFR  Part  51  and  that  such 
amendments  would  be  the  subject  of  a 
subsequent  rulemaking.  50  FR  2579.  Jan. 
17, 1985.  The  statement  of 
considerations  accompanying  the  final 
amendments  advised  that  Part  51  "will 
need  to  be  changed — specifically  to  (1) 
define  the  alternatives  that  must  be 
discussed  in  an  environmental  impact 
statement,  (2)  exempt  the  promulgation 
of  the  NRC  licening  requirements  and 
criteria  from  environmental  review 
under  NEPA,  and  (3)  set  out  procedures 
that  will  be  followed  by  the  Commission 
in  determining  whether  or  not  to  adopt 
the  DOE  EIS.  • 

As  contemplated  by  i's  prior 
statements,  the  Commission  now 
proposes  amendments  dealing  with  NRC 
implementation  of  NEPA  in  connection 
with  Department  of  Energy  geologic 
repositories.  A  full  appreciation  of  these 
amendments  requires  an  understanding 
of  NEPA  itself  and  the  Commission's 
original  plans  for  meeting  its  NEPA 
responsibilities;  an  analysis  of  the  text 
and  legislative  history  of  NWPA,  and  of 
the  recent  amendments  thereto,  with 
particular  regard  to  the  policies  and 
procedures  established  by  that  law  for 
the  resolution  of  environmental  issues; 
and,  finally,  the  specific  regulations  the 
Commission  would  promulgate  in  order 
to  implement  the  NWPA  policies  and 
procedures.  These  matters  are  examined 
in  the  following  discussion. 


The  Pm-NWPA  Licensing  Framework 

The  Commission  believes  it  will  be 
helpful  to  outline  the  repository 
licensing  procedure  that  it  had  approved 
before  enactment  of  NWPA.  As  appears 
below,  that  procedure  included  a 
customary  NEPA  review  of  DOE'S 
license  application.  With  that  intention 
in  mind,  the  Commission  required  DOE 
to  characterize  at  least  three  sites  and  to 
provide  certain  timely  information  to  the 
Commission  regarding  its  site  selection 
process.  The  Commission's  requirements 
had  been  promulgated  before  the 
passage  of  NWPA,  and  they  were 
famihar  to  Congress.  In  some  respects 
the  new  law  tracked  the  Commission 
rules  closely;  in  other  cases,  however, 
there  were  marked  differences,  and  from 
these  differences  a  modification  of 
policy  can  be  inferred.  A  review  of  the 
pre-NWPA  framework  is  therefore 
essential. 

To  begin  this  review  with 
fundamental  considerations,  it  is  first 
noted  that  the  Atomic  Energy  Act  of 
1954  charges  the  Commission  with 
several  types  of  Ucensing  responsibility. 
One  class  of  Commission  action  is 
materials  licensing.  Under  its  statutory 
authority,  the  Commission  prescribes 
such  rules  as  it  finds  to  be  needed  to 
assure  that  persons  possess  and  use  the 
regulated  materials  in  a  manner  that 
protects  public  health  and  safety  and  is 
not  inimical  to  the  common  defense  and 
security.  DOE'S  disposal  of  HLW  at  a 
geologic  repository  is  subject  to  this 
materials  licensing  authority  of  the 
Commission.  The  Commission  several 
years  ago  determined  that  it  would  be 
necessary,  to  protect  health  and  safety, 
to  review  DOE's  plans  with  respect  to  a 
geologic  repository  before 
commencement  of  construction.  48  FR 
13971,  Feb.  25, 1981  (final  licensing 
procedures).  Accordingly.  DOE  may  not 
conmtence  construction  of  a'geologic 
repository  unless  it  has  first  ^ed  a 
license  application  and  obtained  the 
Conunission's  constructian 
authorization.  10  CFR  e0.3(b).  A 
construction  authorization  is  not  itself  a 
license,  since  it  does  not  authorize 
possession  or  use  of  nuclear  materials, 
but  DOE's  failure  to  comply  with  the 
reqtiirement  to  apply  for  and  to  obtain 
construction  authorization  constitutes 
grounds  for  denial  of  the  license  that 
DOE  would  later  need  in  order  to 
receive  high-level  waste  at  the 
repository.  Moreover,  the  Commission 
may,  if  necessary,  issue  orders  to  secure 
compliance  with  construction 
authorization  conditions  and  to  protect 
the  integrity  of  the  repository.  46  FR 
13971. 


In  the  pre>NWPA  licensing 
framework,  the  Commission  specified 
that  an  environmental  lepoct  prepared 
in  accordance  with  10  CFR  Part  51  was 
to  accompany  the  license  application.  10 
CFR  eo.21(a).  The  atviroomental  report 
was  to  discuss  rrievant  NEPA 
considerations.  In  particular,  as 
provided  by  this  regulation.  10  CFR 
51.40(d)(1983): 

The  discusakn  of  alternatives  shall  include 
site  characterization  data  for  a  number  of 
sites  in  appropriate  geologic  media  so  as  to 
aid  the  Commission  in  mnUng  a  comparative 
evaluation  as  a  basis  far  anivnig  at  a 
reasoned  rtrriaira  oadsr  NBM.  Socfa 
characterizaSiaa  drta  ihdl  HdaifereaaHs  of 
appnfBiate  iK  iilKlHtiag  at  Mpoiteqp  depth 

particular  site  that  sock  tealiag  m  aat 

characterization  af  dtrec  sites  representing 
two  geohgic  media  at  least  one  of  which  is 
not  salt  to  be  (be  minimTun  neceasary  tn 
satisfy  tke  laqtaroMate  of  MEM.  (However, 

sdectiBg  a  ailK  ior  a  icporitaiy.  the 
Comraiaaion  Miy  expcdb  tbc  DOE  to  submit 
a  wider  raqge  of  alternatives  than  the 
minimum  required  here.) 

Failare  to  pnnride  tltt  specified  site 
characterizafiaa  date  woeld  constitute 
grotmds  for  denial  of  a  license 
api^catian.  10  CFR  2.101(f)(4).  If  DOE 
had  prepared  its  own  EIS.  that 
document  could  be  submitted  so  long  as 
it  contained  the  information  called  for 
by  the  regoktion:  the  Commission 
noted,  however,  that  it  could  not  be 
botmd  to  accept  judgments  arrived  at  by 
DOE  in  its  HS.  48  FR  13973. 

NRC  was  to  publish  notices  of  the 
availability  of  the  environmental  report 
and  of  its  intent  to  prepare  an 
environmeiital  impact  statmott.  10  CFR 
51.50(a),  (b)(1983).  An  environmental 
impact  statement  would  be  leqjured 
before  issaance  of  a  construction 
authorization.  10  CFR  S1.5(a)(ll)(t9e3); 
and  an  EIS  might  also  be  determined  to 
be  necessary  for  issuance  of  the  license 
to  possess  high-levd  waste  at  a 
repository,  id.ai\  51.5(b)(ll).  or  to 
terminate  such  ticease.  kL  at 
S  SVSCbXK^.  The  EiS  prepared  before 
construction  wouki  be  aayplascnled 
prior  to  issaance  of  a  license  to  take 
accouni  of  any  sobctantial  changes  in 
the  activities  propoaed  to  be  carried  out 
or  significant  new  informattion  regarding 
the  enviraanental  »T**'*t  of  ^ 
proposed  activities,  x^  at  i  51.41. 

Whenew  an  EIS  was  repaired,  it  was 
first  to  be  diatabuled  as  a  diafi  aad. 
after  receipt  of  oonnneats.  tfBC  woold 
then  prepare  a  final  EIS  wUch  woold 
respond  to  any  responaiUe  opposing 
view  not  adeqoat^  discussed  in  die 
draft  The  draft  and  final  stateaients. 
and  comments  received,  were  to 


accoopany  the  application  dirough  the 
Commission's  review  processes.  Ibid. 
(reference  to  iS  51.22-51.26).  In  an 
adjudicatory  hearing,  as  is  required 
before  issuance  of  construction 
authorization  for  a  r^>ository,  the  NRC 
staff  was  to  offer  the  final  EIS  in 
evidence.  Any  part  to  the  proceeding 
could  have  taken  a  position  and  offered 
evidence  on  NEPA  issues.  As  a  resuJt  of 
the  hearing,  the  Commission  cotdd  have 
arrived  at  findings  and  conciasions 
different  from  those  in  the  final  EIS 
prepared  by  the  staff,  and  the  final  EIS 
would  have  been  deemed  mocfified  to 
that  extent  Id.  at  S  51.52(b). 

Upon  review  and  consideration  of  an 
application  and  envnonmental  report  a 
construction  auAoiization  coold  have 
been  issued  ^tbe  following 
environmental  standard  was  met: 

That,  after  wei^iing  tliB  eawironmental, 
economic,  technicai  and  other  beneGts 
against  environmental  costs  and  considering 
available  alternatives,  the  action  called  for  is 
issuance  of  the  construction  authorization, 
with  any  appropriate  comfilnns  to  protect 
eBvironmentel  values.  10  CFR  eo.31(c). 

While  the  Commission's  formal  NEPA 
determination  would  thus  have  been 
made  in  the  course  of  licensing 
proceedings,  the  regulation  t^»p«n^ 
Aires,  Aigentinas  ptovided  fivth«  for 
NRC  involvement  at  an  even  earber 
stage — namely,  at  the  tnae  oi  site 
characterization.  Site  characterization  is 
a  program  of  e^qrioration  and  testing 
that  include*  specified  activities  "to 
determine  the  suitalxfily  of  die  site  for  a 
geologic  repository."  10  CFR 
60.2(pHl983).  It  is  needed  not  only  to 
detemine  whether  defects  are  present 
but  also  to  determine  specific  properties 
such  as  homogeneily.  porosity,  the 
extent  of  fractaaog  and  jn»tTffa»{^  aad 
thermal  response  9t  the  rack.  Site 
characteuiaiiun  data  ate  n^ded  so  as 
to  provide  a  salistBcluty  basis  for 
arriving,  with  ooofideaBs;  at  the 
technical  jari^ents  onde^jring  tte 
CommisBiaQ's  imtiai  Ikwising  decision. 
44  FR  70410.  Dec.  e.  IST*  gvopowd 
licenstag  prooedmcs).  Ihe  Commission 
noted  iU  belief  that  it  ssoidd  be 
necessary  for  DOE  to  carry  out  site 
charaderizaiian  at  three  or  more  sites  in 
two  (or mora) flinkigli  nsedia,  at  least 
one  of  vdiich  is  Bot  salt  Sack  a  pro-am 
of  mabiple  site  chacacterizatian  wmdd 
provide  the  only  e&ctive  means  by 
which  NRC  could  make  a  comparative 
evaluation  of  alternatives  as  a  basis  for 
arriving  at  a  reasoned  decision  imder 
NEPA.  M  was  esthnated  diat  $30.00a000 
represoited  die  upper  Krait  for  the  "at 
depth"  portion  of  site  characterization  in 
soft  rock,  with  a  limit  of  i^)  to  about 
$4a000.000  in  hard  rock.  46  FR  13972-73. 


The  Commission  regulations  called 
upon  DOE  to  submit  in  advance  of  site 
characterization,  a  Site  Characterization 
Report,  which  would  have  been 
reviewed  informally  by  NRC.  In  addition 
to  describing  the  site  to  be  characterized 
and  the  proposed  site  characterization 
program,  die  report  wovdd  have  included 
several  items  of  information  pertaining 
to  site  selection,  specifically: 

•  The  criteria  used  to  arrive  at  the 
candidate  area. 

•  The  Btethod  by  which  die  site  was 
selected  for  site  characterization. 

•  Identification  and  focation  of 
alternative  media  and  aites  at  which  site 
charactexiiation  is  contemplated.  ■ 

•  A  description  of  the  decisiaa 
process  by  which  the  site  was  selected 
for  characterization,  including  the 
means  ased  to  obtain  paUic  Indian 
tribal  and  Stete  views  during  selection. 
10  CFR  eOill  C1983).  The  Commission 
found  the  inckisian  of  plans  for 
considering  alternative  site*  to  be 
necessary  so  that  NRC  coidd  call  to  the 
attention  of  DOE.  in  a  timely  manner, 
additional  information  that  might  be 
needed  by  the  Commission  in  reviewing 
a  Ucense  application  in  accordance  with 
NEPA.  4aFRl397Z  (Also,  in  die 
preamble  to  the  piopused  hcensing 
procedures,  the  ^'■— "■""'  had 
discaased  die  requirement  that  DOE 
describe  ^  nte  selection  process,  and 
State  involvement  therein.  The 
Commission  noted  its  belief,  in  this 
connection,  that  many  issues,  "including 
the  NEPA  questions  related  to 
alternatives  and  alternative  sites,** 
would  be  more  easily  resolved  if  State 
ccncems  were  identified  and  addressed 
at  the  earliest  posaifale  time.  44  FR 
70412.) 

The  Nadear  Waste  Policy  Act  of  19B2 

[Natoe  Under  tiiia  heading,  the  riiiiiaiissiiiii 
revitws  ita  NEPA  responsibAtiea  under  the 
Nuclear  Waste  Policy  Act  as  originally 
enacted;  that  ia,  this  diKUMion  does  not 
reflect  the  1987  am— dawnts  The  1967 
changes,  which  will  be  analyzed  below 
(under  the  heading  "Nuclear  Waste  Policy 
Amendments  Act  of  1987"),  were  not 
inteaded  to  ahw  the  duties  of  the 
CommiwioB  with  respect  to  NEPA;  and  it  is 
therefore  in  order  lo  review  the  pre-tfl87 
situation  in  order  to  understand  the 
Commission's  rale.  All  dtitions  io  this  part  of 
this  notice  ate  to  NWPA  as  cndifiad  as  of 
January  1. 1967.) 

Congress  established  Federal  policy 
for  civilian  radioactive  waste  diqiosal  in 
die  Nsdear  Waste  Micy  Act  of  1982  (42 
U.S.C.  10131  et  seq.).  The  Commission's 
responsibilities  for  radiological  safety, 
under  prim  law,  were  recognized  and 
confirmed — most  clearly  in  the  express 
provision  in  section  114(f)  that  "Nothing 
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in  this  Act  shall  be  construed  to  amend 
or  otherwise  detract  from  the  licensing 
requirements  of  the  Nucler  [sic] 
Regulatory  Commission  as  established 
in  title  U  of  the  Energy  Reorganization 
Act  of  1974  (Pub.  L  93-438)."  42  U.S.C. 
10134(f). 

The  statute  provides  for  a  licensing 
process  that  conforms  closely  to  the 
preexisting  framework  of  10  CFR  Part 
60.  NWPA  thus  requires  DOE  to  carry 
out  a  program  of  site  characterization, 
after  Brst  submitting  to  NRC  a  general 
plan  for  site  characterization  activities 
(along  with  certain  information 
regarding  waste  form  or  packaging  as 
well  as  a  conceptual  repository  design). 
Section  113(b)(1),  42  U.S.C.  10133(b)(1). 
This  correspondis  closely  to  the  Site 
Characterization  Report  provision  of 
Part  60. 10  CFR  60.11(a)  (1982):  notably, 
however,  the  NEPA-related  requirement 
of  the  regulation  that  DOE  include  site 
screening  and  selection  information  in 
its  submission  was  omitted.  (As 
discussed  below,  the  site  screening  and 
selection  information  must  be  identified 
in  a  separate  document — Uie 
environmental  assessment — which  does 
not  require  NRC  review.) 

As  provided  earlier  in  Part  60,  an   i 
application  is  to  be  submitted  in        ' 
advance  of  construction.  This  is  to  be 
followed  by  Commission  review  in 
accordance  with  the  laws  applicable  to 
such  applications  and  a  decision 
approving  or  disapproving  the  issuance 
of  a  construction  authorization.  Section 
114  (b).  (d).  42  U.S.C.  10134  (b),  (d).  In 
addition  to  its  action  on  applications  for 
construction  authorization,  the 
Commission  would  review,  and  approve 
or  disapprove,  applications  for  licenses 
to  receive  and  possess  the  waste  (and 
spent  fuel)  in  a  respository  and 
applications  for  closure  and 
decommissioning.  See  section  121(b).  42 
U.S.C.  10141(b).  For  the  corresonding 
provisions  of  NRC  regulations,  see  10 
CFR  60.31  (construction  authorization), 
60.41  (license  to  receive  and  possess), 
and  60.51  (Ucense  amendment  for 
permanent  closure).^ 


'  One  difference  betweeen  the  language  of  ^4WPA 
and  Part  60  ia  worthy  of  note:  thai  the  atatute 
differentiates  between  an  application  for 
construction  authorization  and  an  application  for  a 
license,  whereas  the  regulation  had  referred,  and 
continues  to  refer,  solely  to  an  application  for  a 
license  to  receive  and  possess  waste  (to  be  Filed 
prior  to  construction).  The  Commission  consider* 
this  differentiation  lb  lack  any  substantive 
-  si^iificance.  In  the  view  to  the  Commission,  the 
information  it  needs  in  order  to  be  able  to  consider 
the  issuance  of  a  construction  authorization  is 
generally  the  same  as  will  be  needed  prior  to 
issuance  of  the  license  to  receive  and  possess  HLW. 
For  this  reason,  the  Commission  regulations  call  for 
the  appHcation  to  be  as  complete  aa  poaaible  in  the 
light  of  information  that  is  reasonably  available  at 
the  time  of  docketing — i.e.  prior  to  commencemant 


The  Nuclear  Waste  Policy  Act  also 
confirmed  the  Commission's  most 
important  stated  position  with  respect  to 
compUance  with  NEPA.  In  its 
regtilations,  cited  above,  the 
Commission  had  construed  NEPA's 
direction  to  consider  reasonable 
alternatives  as  constituting  a  mandate  to 
characterize  at  least  three  sites,  in  at 
least  two  geologic  media.  Although 
establishing  new  procedures,  NWPA 
followed  precisely  the  same  substantive 
approach. 

Site  Selection  Under  the  Nuclear  Waste 
Policy  Act 

The  Nuclear  Waste  Policy  Act 
directed  the  development  of  two 
geologic  repositories.  This  section  will 
describe  the  process  leading  to  the 
selection  of  a  site  for  the  first  repository. 
The  process  for  a  second  repository  was 
generally  the  same,  except  tiiat  the 
statutory  dates  for  particular  actions 
were  several  years  later. 

The  site  selection  process,  as  carried 
out  by  DOE.  began  with  the 
identiHcation  of  States  with  "potentially 
acceptable  sites" — sites  at  which  DOE. 
after  geologic  studies  and  field  mapping, 
was  to  undertake  preliminary  drilling 
and  geophysical  testing  for  the 
definition  of  site  location.  DOE  was 
required  to  notify  States  involved,  and 
affected  Indian  tribes,  of  the 
identification  of  such  sites.  Section 
116(a).  42  U.S.C.  10136(a).  DOE 
identified  nine  potentially  acceptable 
sites  for  the  first  repository  and 
provided  notice  to  the  six  States  in 
which  such  sites  were  located. 

Before  the  selection  process  could 
move  any  further.  DOE  had  to  issue 
"general  guidelines  for  the 
recommendation  of  sites  for 
repositories."  NWPA  provided  that, 
under  the  guidelines,  EKDE  would  need 
to  consider  the  various  geologic  media 
in  which  sites  may  be  located  and,  to 
the  extent  practicable,  to  recommend 
sites  in  different  geologic  media.  The 
guidelines  were  to  specify  factors  that 
qualify  or  disqualify  a  site  from 
development  as  a  repository;  among  the 
factors  specified  by  the  law  were  certain 
nonradiological  environmental  concerns 
as  well  as  considerations  related  to  the 
isolation  of  the  radionuclides  in  the 
waste.  NWPA  required  DOE.  prior  to 
issuance  of  the  guidelines,  to  consult 
with  the  Council  on  Environmental 
Quality,  the  Environmental  Protection 


of  constnictioa.  10  CFR  e0,24(a).  Accordingly,  the 
Commiaaion  intends  to  retain  its  requirement  of  a 
imjiary  application:  it  ia  not  required  to,  and  it  doe* 
not  propoae  to.  modify  its  rule*  to  provide 
separately  for  application*  for  conatmction 
authorixaUon  on  the  one  hand  and  a  license  to 
receive  waste  on  the  other. 


Agency,  the  Geologic  Survey,  and 
interested  Governors.  DOE  was  also 
required  to  obtain  the  concurrence  of 
the  Commission  in  the  guidelines. 
Section  112(a).  42  U.S.C.  10132(a). 
Guidelines  have  been  issued  by  DOE.  49 
FR  47714.  Dec.  6. 1984.  The  concurrence 
of  the  Commission  in  the  guidelines  was 
published  in  the  Federal  Register  on  July 
10, 1984.  49  FR  28130. 

DOE  was  directed,  following  issuance 
of  the  guidelines  and  consultation  with 
the  governors  of  affected  States,  to 
nominate  at  least  5  sites  determined  to 
be  suitable  for  site  characterization. 
Section  ll2tb)(lHA),  42  U.S.C 
10132(b)(1)(A).  Nomination  had  to  be 
preceded  by  public  hearings  near  the 
site,  on  which  occasions  residents  of  the 
area  would  be  solicited  with  respect  to 
issues  that  should  be  addressed  by  DOE 
in  its  environmental  assessment  and  site 
characterization  plan.  Section  112(b)(2). 
42  y.S.C  10132(b)(2).  Also,  before 
nomination  DOE  was  required  to  notify 
the  States  or  affected  Indian  tribes  of  its 
intent  to  nominate  a  site  and  of  the  basis 
for  such  nomination.  Section 
112(b)(1)(H).  42  U.S.C.  10132(b)(1)(H). 
The  nomination  itself  needed  to  be 
accompanied  by  an  environmental 
assessment.  wUch  set  out  the  basis  for 
nomination  and  which  discussed  the 
probable  impacts  of  site 
characterization  activities.  The 
environmental  assessment,  to  be  made 
public,  would  contain  an  evaluation  of 
the  suitability  of  the  site  for  site 
characterization  under  the  general 
guidelines,  an  evaluation  of  the 
suitability  of  the  site  for  development  as 
a  repository  under  each  guideline  that 
does  not  require  site  characterization  as 
a  prerequisite  for  application,  an 
evaluation  of  the  effects  of  site 
characterization  on  the  public  health 
and  safety  and  the  environment  a 
comparative  evaluation  with  other  sites 
that  have  been  considered,  a  description 
of  the  decision  process  by  which  the  site 
was  recommended,  and  an  assessment 
of  the  regional  and  local  impacts  of 
locating  the  repository  at  the  site.  The 
sufficiency  of  an  environmental 
assessment  with  respect  to  these 
matters  was  subject  to  the  judicial 
review  provisions  of  the  statute,  which 
generally  require  petitions  for  review  to 
be  filed  within  180  days  after  the  action 
involved.  Section  112(b)(1)  (E  through 
G],  119: 42  U.S.C.  10132(b)(1)  (E  through 
G),  10139.  On  May  28, 1986.  DOE 
released  final  environmental 
assessments  on  five  potential  repository 
sites  (at  Yucca  Mountain.  Nevada:  Deaf 
Smith  County,  Texas;  the  Hanford 
Reservation.  Washington;  Riditon 
Dome.  Mississippi;  and  Davis  Canyon, 


Utah).  (The  NRC  staff  had  previously 
reviewed  aod  commented  on  the  draft 
environmeotal  assessaenta  foi  these 
sites.) 

Smbsequent  to  site  nominatioB.  DOE 
was  required  to  recomiDend  to  the 
President  three  of  the  nominated  sites 
for  characterizatisa  aa  caadidate  sites. 
SectioB  112(bHl)(B^  42  U.S.C 
iaL32(bKlKB>.  Upon  arrival  ef  the 
oandidate  sites,  the  Slates  and  affected 
Inttian  tribes  were  to  be  notified.  Section 
112(c).  42  U.S.C.  10132(c).  Oa  May  28^ 
1988,  the  Secretary  of  Energy  formally 
recommend^  the  sites  in  Nevada, 
Texas,  and  Wa&hington,  and  these 
recom  men  da  tions  were  approved  l^  the 
President 

BefJoire  sinking  shafts  at  an  approved 
site,  DOE  is  to  submit  to  the  States  and 
affected  Indian  tribes — and.  is  this 
instance  to  the  Commission  as  well — iot 
their  review  and  Gomnent  a  goieral 
plan  for  site  cfaaracterizatioa  activities, 
a  description  of  the  possible  Eorm  or 
packaging  of  the  waste,  and  a 
conceptual  repository  design.  The 
general  plan  is  to  deacribe  the  site,  the 
proposed  site  charaGteiizatioB  activities, 
plana  for  decoaimiaaioning  a  site  that  is 
determined  to  be  ansuitaUe  (aod  plans 
for  invBBligation  of  significant  adverse 
environmental  impact*  of  site 
characterization),  the  criteria  to  be  used 
to  determiae  ute  suitability  (ia.,  the 
siting  gjttdebnesV  and  other  information 
related  to  site  diaraclerizatioD  activities 
required  l^  the  Coaimission.  Sectioa 
113(b).  42  US.C  1013a(b>.  Coi«ieaa  has 
declared  that  site  characterizatioa 
activitiea  sh^  not  require  the 
preparatioa  of  an  environmental  impact 
statement  ae  other  environmental 
r?view  under  NEPA.  Section  113(d).  42 
U.S.C.  10133(d>.  However.  DOE  is  to 
hold  public  hearinga  near  a  site,  and  to 
receive  coBiaents  of  resideata  of  ^ 
area  with  respect  t»  the  site 
characterizatioa'plaa.  Section  113(b)(2), 
42  U.S.C.  10133(b)(2}.  And  those 
comments,  aa  well  aa  those  received  on 
the  envifonnMntal  assessments,  are  to 
be  considered  by  DOE.  DC^  in 
coosakation  witii  the  States  and 
affected  Indian  tribes  (but  not 
specifically  the  Coauoission),  ia  to 
conduct  site  chaxacterization  activities 
in  a  Bianner  that  miaiBuzes  si^dficant 
adverse  environmental  impacts 
identified  in  the  comments.  SectioB 
113(a).  42  U.&C.  10133(a).  DOE  ia  to 
report  poiDdicaUy  to  the  ConaDtasion 
and  to  States  and  affected  Indiaa  tribes 
'  on  the  progreaa  of  site  chaiaclerizatien 
and  the  inforatation  developed  to  date. 
Section  113(b)^.  42  U.S.C  10133(bH3). 

Under  NWPA.  the  sdection  process 
was  to  contiBHe  with  the  identification 


of  one  site  for  dev^opaKot  of  a 
repoetfory.  DOE  waa  retailed  to  hold 
hearings  near  ttiat  aile.  and  it  waa  also 
reqaired  to  cotnpiete  site 
characterization  not  only  for  tint  site 
but  for  at  least  two  other  sites  as  well. 
DOE  might  recoanend  to  the  President 
that  he  approve  the  site  where  hearings 
were  held  The  recoauaaidation,  notice 
of  which  wouid  be  ^ven  to  States  and 
afocted  faidian  tribea,  was  to  be 
acceoivanied  by  a  description  of  the 
proposed  repository  and  waste  form  or 
padcagiog;  a  discussion  of  data, 
obtaiDed  in  site  characterization 
activities,  refating  to  the  safety  of  the 
site;  a  final  enviromnefrtd  impact 
statement  together  widt  comments 
made  concerning  such  statement  by  the 
Commission  and  others;  preKmtnary 
CoHHnission  cosunents  regarding  the 
sufficiency  of  data  far  inclnaion  in  a 
license  applicationr  comments  of  States 
and  afliected  Indian  tribes,  with  DOFs 
response;  and  an  impact  report  prepared 
by  States  or  affected  bidfan  tribes 
requesting  finmcfal  or  technical 
assistance,  to  nnttgate  impacts.  Section 
114(aJ(l),  42  US.C.  lOlMfaH).  Subject 
to  a  good  cause  exception,  fbn  EIS  might 
only  be  reviewed  by  Ae  courts  if  a 
petition  is  fifed  within  180  days  after  the 
date  of  the  decision  concerned  (i.e., 
presumably,  the  recommendation  to  the 
President).  Section  Iig(a)tl)(D).  42 
U.S.C.  i0139(a)(l)(D).  The  ahemative 
sites  to  be  considered  in  the  EIS  woidd 
consist  of  three  sites  at  which 
characterization  has  been  completed 
and  DOE  has  oiade  a  preliminary 
determination  of  their  suitability  for 
development  as  repositories  under  the 
guidefines  issued  earlier.  Section  114(f). 
42U.S.C.10134ffl. 

The  President  m^t  submit  to 
Congress  a  recommendation  of  a  site 
that  had  prcvioasfy  been  tecomawded 
to  him  by  DOE.  By  law,  the  President's 
recommendation  aKNtId  not  leqioiia  the 
preparation  of  an  EIS  or  other  NEPA 
environment^  review.  Section  tli^\.  42 
U.S£.  10134(a).  A  Stale  oii^ 
disapprove  a  site  leoommended  by  die 
President  by  giving  notice  of  soch 
action  to  OoB^asa.  Any  such  aotioe  of 
disamiroval  is  to  be  accenpanied  by  a 
statement  of  die  State's  leaaoas.  Section 
116(b).  42  use.  lOiaetb).  bi  te  case  of 
a  site  on  a  reservation,  the  affected 
Indian  tr3>e  ndght  sabaait  each  a  notice 
oi  disappmveL  Section  llBf^  42  U.S.C 
10138.  The  hcaidenf  a  reoonanendatiaD 
would  then  became  effective  only  if 
Ctw^tm  paaaes  a  teadntian  approving 
the  site,  and  sacn  reaolutian  thereafter 
becomes  law.  Sectiaa  llSfc).  42  U.SlC 
10136(c).  In  caiaidering  a  notice  of 
dis^n^rowal.  Congress  mi^it  obtain 


comments  of  the  Conmission,  but  the 

provision  of  comments  would  not  bind 
the  Commission  vritfi  respect  to  any 
licensing  actioa  Section  llS(g),  42  U.S.C. 
10135(g). 

If  the  site  designation  becomes 
effective — hy  virtae  of  a  State  or  Tribe's 
failure  to  disapprove  within  the 
specified  times  or  by  virtue  of  the 
Congressional  override  of  the  State's  or 
Tribe's  notice  of  disapproval — DOE  was 
directed  then  to  submit  its  apphcation  to 
the  Commission.  Section  114(b).  42 
U.S.C.  10134(b).  The  Commission  was  to 
consider  an  appKcation  in  accordance 
with  the  laws  applicable  thereto. 
Section  114(d).  42  U.S.C.  10134(d). 

If  DOE'S  application  is  acceptable,  the 
site  selection  process  would  then  end. 
subject  to  judidal  review,  with  the 
Commission's  issuance  of  a  construction 
authorization. 

NRC  NEPA  Retpomibilities  in  Light  of 
NWPA 

The  Nuclear  Waste  Policy  Act  of  1982 
generally  preserves  the  Commission's 
obligation  to  comply  with  NEPA. 
Nevertheless,  the  scope  of  the  inquiry 
and  die  standards  and  procedm«s  to  be 
applied  ia  aniviag  at  findings  in 
accordance  with  NEPA  are  cleariy 
influenced  by  the  express  and  imptied 
mandates  of  the  later  statute.  The 
import  of  NWPA  is  especially  forceful  in 
relation  to  site  selectioa  but  the 
Comraissiofi  regards  the  statute  as 
having  a  pervasive  effect  upon  all  of  its 
NEPA  responsibilities. 

First  there  are  several  express 
provisions  of  NWPA  that  narrow  the 
range  of  alternatives  that  most  be 
considered  in  the  enviroameQtal  impact 
statement  especial^  ba  the  first 
repository.  Tbns.  DOB's  compKance 
with  the  procedures  and  requirements  of 
the  Nuclear  Waste  Policy  Act  "shall  be 
deemed  adequate  consideration  of  the 
need  for  a  repository,  the  time  of  the 
initial  availability  (rf  a  repository,  and 
all  alternatives  to  the  isolation  of  high- 
level  radioactive  waste  and  spent 
nudear  foal  in  a  repository."  Even  more 
forcefnHy,  the  19S2  Act  declares  that 
any  BIS  prqiaied  with  respect  to  the 
first  lepositary  shall  not  consider  the 
need  for  a  repository  or  nongeologic 
alternatives  to  the  site:  and  the 
alternative  sites  to  be  conmdered  are 
thoae  candid^e  sites  (tloee  in  the  case 
of  the  first  repository,  and  at  feast  three 
in  the  caae  of  subeeqaent  repositories) 
widi  respect  to  vriiich  site 
characterisation  has  been  completed 
and  the  Secretary  of  Energy  has  made  a 
pieliminaiy  determination  that  such 
sites  are  suitable  for  devriopment  of 
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repositories.  Section  114(f).  42  U.S.C. 
10134(f). 

In  addition,  section  114(f)  directs  the 
Commission  to  adopt  DOE's  EIS  "to  tiie 
extent  practicable."  As  a  minimum,  this 
requires  the  Commission  to  give 
substantial  weight  to  the  findings  of 
other  bodies,  where  relevant  to  the  I 
determinations  to  be  made  by  the     ' 
Commission  itself.  This  is  consistent 
with  prior  practice.  For  example,  in  i 
Public  Service  Company  of  New       | 
Hampshire  (Seabrook  Station.  Units  1 
and  2).  CLI-77-a.  5  NRC  503.  527  (1977). 
the  Commission  observed  that  a 
competent  and  responsible  state 
authority's  approval  of  the 
environmental  acceptability  of  a  site  or 
a  project  after  extensive  and  thorough 
and  environmentally  sensitive  hearings 
is  properly  entitled  to  such  substantial 
weight  in  the  conduct  of  its  own  NEPA 
analysis.  Similarly,  to  the  extent  that 
Congress  has  enacted  legislation 
approving  a  speciBc  project,  an  agency's 
obligation  to  discuss  alternatives  in  its 
EIS  is  relatively  narrow;  although  the 
"rule  of  reason"  apphes,  such  action 
does  have  a  bearing  on  what  is 
considered  a  reasonable  alternative  and 
a  reasonable  discussion.  Izaak  Walton 
League  v.  Marsh.  655  F.2d  346.  372  p.C. 
Cir.  1981).  citing  Sierra  Club  v.  Adams, 
578  F.2d  389,  396  (D.C.  Cir.  1978).  The 
concept  of  adoption,  as  it  appears  in 
NWPA.  is  examined  more  ftdly  below. 

The  Nuclear  Waste  Policy  Act 
provides  that  adoption  of  the  EIS  shall 
be  deemed  to  satisfy  the  Commission's 
NEPA  responsibilities  "and  no  further 
consideration  shall  be  required."  While 
the  purpose  of  this  provision  is  not 
entirely  clear,  it  appears  to  counsel 
against  the  wide-ranging  independent 
examination  of  environmental  concerns 
that  is  customary  in  NRC  licensing 
proceedings. 

The  Bnal  limitation  on  the 
Commission's  consideration  of  NEPA 
issues  stems  from  the  judicial  review 
provisions  of  the  Nuclear  Waste  Policy 
Act  Section  119. 42  U.S.C.  10139 
provides  for  the  United  States  courts  of 
appeals  to  have  original  and  exclusive 
jurisdiction  over  any  civil  action  for 
review  of  any  environmental  impact 
statement  prepared  with  respect  to  a 
geologic  repository  and  imfmses  a 
deadline  of  180  days  (with  certain 
exceptions)  for  commencing  such  an 
action.  Thus,  a  review  of  the  adequacy 
of  DOE's  environmental  impact 
statement  must  be  sought  if  at  all, 
within  180  days  after  the  Secretary  has 
made  a  site  recommendation  to  the 
President  As  a  minimum,  any  judicial 
findings  with  respect  to  the  adequacy  of 
the  EIS  prepared  by  DOE  would  be 


entitled  to  substantial  weight  in  the 
Commission's  deliberations.  But  this 
statement  is  incomplete.  As  explained 
below,  if  the  EIS  prepared  by  DOE  has 
been  adjudged  to  be  adequate  for 
purposes  of  the  site  recommendation 
made  by  the  Department  further 
litigation  of  the  issues  hi  NRC 
adjudications  would  be  precluded  under 
the  doctrine  of  collateral  estoppel. 
Toledo  Edison  Co.  (Davis-Besse  Nuclear 
Power  Station,  Units  1, 2.  and  3)  ALAB- 
378, 5  NRC  557. 561  (1977).  And.  if  an 
issue  bearing  upon  the  adequacy  of  that 
EIS  could  have  been  raised,  but  was  not 
raised  in  a  timely  manner,  the  deadline 
for  commencing  action  set  out  in  section 
119  operates  to  bar  a  challenge  at  a  later 
date  in  NRC  licensing  proceedings. 

In  the  light  of  the  policies  and 
procedures  estabUshed  by  the  Nuclear 
Waste  PoUcy  Act  the  Commission 
regards  the  scope  of  its  NEPA  review  to 
be  narrowly  constrained,  with  those 
issues  that  were  ripe  for  consideration 
after  issuance  of  DOE's  EIS  being 
excluded  from  independent 
examination,  for  purposes  of  NEPA,  in 
the  course  of  NRC  licensing  proceedings. 
It  will  be  useful  to  review  the  legislative 
history  of  the  Act  and  certain 
regulations  of  the  Council  on 
Environmental  Quality,  and  to  discuss 
applicable  principles  of  repose,  in  order 
to  explain  the  basis  for  the 
Commission's  views. 

Legislative  History 

The  Nuclear  Waste  Policy  Act  of  1982 
reflects  a  judgment  that  the  Commission 
is  to  concern  itself  primarily  with  issues 
of  health  and  safety  rather  than  the 
other  kinds  of  issues  that  are  ordinarily 
considered  in  the  context  of  reviews 
under  NEPA.  This  jud^^ent  is  especially 
clear  in  connection  with  the  screening 
and  selection  of  repository  sites.  The 
only  provisions  for  NRC  involvement  in 
the  site  screening  and  selection  process 
concern  the  issuance  of  the  general 
guidelines  for  the  recommendation  of 
sites  for  repositories  (in  which  the 
Commission  is  required  to  concur),  the 
Department's  plans  for  site 
characterization  (which  must  be 
submitted  to  the  Commission  for  review 
and  comment),  and  the  preparation  of 
preliminary  comments  by  the    "^ 
Commission  to  accompany  the 
Secretary's  recommendation  of  a  site 
concerning  the  extent  to  which  DOE's 
site  characterization  analysis  and  waste 
form  proposal  seem  to  be  sufficient  for 
inclusion  in  a  license  appUcation.  With 
the  possible  exception  of  the  guidelines, 
the  Commission's  role  is  defined  so  as  to 
address  the  safety  issues  (which  are  the 
subject  of  DOE's  site  characterization 
program  and  waste  form  proposal)  that 


must  be  resolved  in  licensing 
proceedings.  Where  Congress  sets  up  a 
detailed  mechanism  for  consideration  of 
particular  issues  by  an  agency,  and  both 
judicial  and  legislative  review  of  that 
agency's  decisions,  as  it  has  here  done 
with  respect  to  the  NEPA  actions  of 
DOE.  it  may  be  inferred  that  it  did  not 
intend  to  rely  upon  this  Commission  to 
challenge  DOE's  possible  "disregard  of 
the  law"  after  all  these  procedures  have 
run  their  course.  Cf.  Block  v.  Community 
Nutrition  Institute,  467  U.S.  340, 351, 81 
LEd.2d  27a  279  (1984). 

A  consideration  of  the  legislative 
history  lends  further  support  to  this 
analysis.  Although  there  were  several 
bills  deaUng  with  nuclear  waste  issues 
before  the  g7th  Congress,  the  provisions 
dealing  with  site  selection  issues  can  be 
traced  directly  to  H.R.  3809,  as  reported 
out  by  the  Committee  on  Interior  and 
Insular  Affairs.  Hit  Rep.  97-491,  Part  1. 
g7th  Cong..  2d  Sess.  tl982).  The  bill 
included  sections — similar  to  those 
ultimately  enacted — on  guidelines,  site 
characterization,  site  approval  and 
construction  authorization,  review  of 
repository  site  selection  by  Congress, 
participation  of  States  and  Indian  tribes, 
etc.  The  provision  relating  to  the  site 
characterization  plan  to  be  prepared  by 
DOE  was  drawn  directly  from  the 
corresponding  NRC  regulation. 
[Compare  HJl.  3809,  section  113(b)(1)(B) 
with  10  CFR  60.11(a)  (1982).  All  the 
matters  related  to  the  ability  of  the  site 
to  host  a  repository  and  isolate 
radioactive  waste  were  carried  over 
from  the  regulation  to  the  bill.  But 
matters  pertaining  to  the  screening  and 
selection  of  sites,  though  set  out  in  the 
regulation,  were  omitted  in  the  bill. 
These  include  the  requirements  that 
DOE  discuss  the  decision  process  used 
by  DOE  in  selecting  sites  for 
characterization  and  identify  alternative 
media  and  sites  at  which  DOE  intended 
to  conduct  size  characterization.  Under 
the  proposed  legislation,  this 
information  would  no  longer  come  to  the 
Commission  for  review.  H.R.  3809  also 
included  the  provsion,  ultimately 
enacted,  that  the  Commission  would  be 
required  to  adopt  the  EIS  prepared  by 
the  Secretary  "to  the  extent 
practicable."  The  limited  nature  of  the 
Commission's  role  was  emphasized  by 
the  explanatory  language  of  the  report 
to  the  effect  that  the  Commission  would 
be  required  so  to  adopt  the  EIS  "to  the 
maximum  extent  practicable"  (emphasis 
added).  Moreover,  the  EIS  "is  intended 
to  suffice  regarding  the  issues  addressed 
and  not  be  duplicated  by  the 
Conunission  imless  the  Commission 
determines,  in  its  discretion,  that 
significant  and  substantial  new 


information  or  new  considerations 
render  the  Secretary's  statement 
inadequate  as  a  basis  for  the 
Commission's  determinations."  H.R. 
Rep.  97-491.  Part  1,  53-54. 

There  was  no  specific  provision  in 
H.R.  3809  requiring  DOE  to  carry  out 
and  document  a  comparative  evaluation 
of  sites  considered  for  site 
characterization.  Later  in  the  year, 
however,  such  a  provision  was 
incorporated  into  the  biU  (now  H.R. 
6598),  as  reported  by  the  Committee  on 
Energy  and  Commerce.  H.R.  Rep.  97-785. 
Pari  1, 97th  Cong.,  2d  Sess.  (1982). 
Among  other  thingSl  the  bill  (in  section 
113(b)(l)(A)(v))  would  have  required 
DOE  to  prepare,  prior  to  site 
characterization,  an  environmental 
assessment  which  would  include  a 
description  of  any  other  sites  considered 
for  site  characterization.  This 
information  would  have  been  submitted 
to  the  Commission  for  its  review  and 
comment  The  purpose  of  providing 
reports  at  this  stage  was  "to  assure  that 
adequate  information  is  available  to  the 
Commission  regarding  the  Secretary's 
proposed  activities."  Id.  at  64.  H.R.  6598 
retained  the  provision  for  NRC  adoption 
of  DOE's  environmental  impact 
statement  The  report  explained,  id.  at 
69: 

This  provision  is  intended  to  avoid  the 
duphcation  caused  as  a  result  of  the 
applicability  of  NEPA  to  the  actions  of  both 
the  Secretary  and  the  Commission  regarding 
the  preparation  of  an  environmental  Impact 
statement  While  the  Commission  is 
encouraged  to  adopt  the  Secretary's 
statement  or  parts  of  such  statement  the 
independent  responsibilitieB  of  the 
Commission  are  specifically  recognized.  To 
the  extent  the  Commission  detennines  it  is 
not  practicable  to  adopt  all  or  part  of  the 
Secretary's  environmental  impact  statement, 
the  Commission's  responsibilities  under 
NEPA  remain  in  force,  thus  requiring  the 
preparation  of  a  supplemental  environmental 
impact  statement 

Floor  consideration  in  the  House  was 
addressed  to  RR.  7187,  as  a  substitute 
for  both  H.R.  3809  and  H.R.  6598.  The 
ElS-adoption  language  appears  once 
again.  However,  the  provisions  for  an 
environmental  assessment  were 
modified  in  two  important  ways.  First. 
DOE  would  not  explicitly  be  required  to 
make  "a  reasonable  comparative 
evaluation"  of  the  sites  that  had  been 
Considered  for  site  characterization. 
Section  112(b)(1)(A).  Second,  under  H.R. 
7187  the  envirorunental  assessment 
would  precede,  rather  than  follow,  the 
President's  approval  of  sites  to  be 
characterized,  and  it  would  no  longer  be 
submitted  to  the  Conunission  for  review 
and  conunent  Ibid. 


There  was  no  committee  report  on 
H.R.  7187.  but  a  summary  of  its 
provisions  noted: 

In  issuing  the  construction  permit  and 
license  the  NRC  will  rely  on  the 
Environmental  Impact  Statement  prepared  by 
the  Secretary  of  Energy  in  recommending  the 
repository  site.  The  Commission  will  have  to 
supplement  any  environmental  impact 
statement  with  considerations  of  the  public 
health  and  safety  required  under  the  Atomic 
Energy  Act  of  1954. 

128  Cong.Rec.  H8163  (daily  ed.  Sept  30, 
1982)  (statement  of  Rep.  Udall).  R6p. 
Moorhead  also  characterized  the 
Commission's  role  in  terms  of  its  health 
and  safety  responsibilities: 

*  *  *  an  extensive  environmental 
assessment  must  \m  developed  by  the 
Secretary  of  Energy  in  consultation  with  the 
States.  There  will  be  a  full  and  complete 
review  of  the  planned  site  under  the  National 
Environmental  Policy  Act,  culminating  in  a 
comprehensive  environmental  impact 
statement.  This  as  well  as  all  other  final 
agency  actions — will  be  open  to  full  judicial 
review.  The  Nuclear  Regulatory  Conunission 
will  have  ovesight  authority  over  the 
development  of  this  repository  under  its 
independent  public  health  and  safety 
standards. 

Id.  at  H8170.  Congressman  Ottinger.  too. 
differentiated  in  passing  between  "full 
environmental  review"  on  the  one  hand 
and  "full  NRC  licensing  procedures  to 
assure  that  the  storage  is  safe"  on  the 
other.  128  Cong.Rec.  H8527  (daily  ed. 
Nov.  29. 1962). 

The  legislative  history  in  the  Senate  is 
less  illuminating,  inasmuch  as  its  bill.  3- 
1662,  differs  substantially  &t>m  the  final 
legislation.  (S.  1662.  as  reported  from  the 
Committee  on  Energy  and  Natiu-al 
Resources,  appears  at  128  Cong.Rec. 
S4139  ff.,  daily  ed.  Apr.  28, 1982.)  Under 
S.  1662,  the  Commission  would  have  a 
more  substantive  role  with  respect  to 
implementation  of  NEPA.  There  would 
be  no  direction  to  the  Commission  to 
adopt  the  DOE  environmental  impact 
statement.  Rather,  under  Section  405,  the 
Commission  would  be  required  to 
consider  the  application  in  accordance 
with  the  laws  applicable  thereto;  as  an 
exception,  however,  the  bill  provided 
that  the  Commission  need  only  consider 
as  alternate  sites  for  the  proposed 
repository  those  sites  which  have  been 
approved  by  the  President  for 
characterization.  Senator  Simpson, 
sponsor  of  the  legislation,  explained  that 
the  NRC  licensing  process  would 
provide  opportunities  for  "a  detailed 
evaluation  of  the  health  and  safety  and 
environmental  aspects  of  the  proposed 
project"  (emphasis  added).  128 
Cong.Rec.  S4302  (daily  ed.  Apr.  29. 1982). 

In  December  1982,  the  Senate  tiuned 
to  consider  legislation  following  the 


pertinent  language  of  the  bill  which  had 
by  that  time  been  passed  by  the  House 
of  Representatives.  Senator  Mitchell 
declared  that  the  national  nuclear  waste 
policy  should  "preserve  the  integrity  and 
full  scope  of  the  NRC  licensing  review 
and  environmental  analysis  under  the 
National  Environmental  Policy  Act"  128 
Cong.Rec  S15869  (daily  ed.  Dec.  20. 
1982),  but  the  broad  scope  of  his 
remarks  leaves  it  of  doubtful  import  in 
the  context  of  geologic  repositories 
alone.  Of  more  significance,  perhaps,  is 
the  colloquy  with  respect  to  an 
amendment  proposed  by  Senator  Levin, 
and  passed,  to  include  in  section  114(f) 
the  language  that  nothing  in  the  Act 
should  be  construed  to  amend  or 
otherwise  detract  from  the 
Commission's  licensing  requirements. 
Sen.  Levin  stated  his  understanding  that 
the  Act  was  not  intended  to  restrict  or 
amend,  or  modify  NRC  requirments  for 
the  repository  in  any  way  "including, 
but  not  limited  to,  findings  of  need." 
Senator  McClure,  the  floor  manager  of 
the  bill,  replied  that  Sen.  Levin  was 
correct  and  added  that  "that  is  my 
understanding  also."  Since  findings  of 
need  have  generally  been  regarded  as 
NEPA  issues,  this  could  be  taken  to 
mean  that  the  Commission  should 
discharge  its  NEPh  requirements  in  the 
same  way  as  it  would  in  the  absence  of 
the  review  procedures  prescribed  by  the 
Nuclear  Waste  Policy  Act.  This  cannot 
be  the  case,  however,  in  light  of  the 
other  provisions  of  the  Act,  including 
those  in  section  114(f)  itself.  It  seems 
clear  that  the  law  was  not  intended  to 
modify  any  of  the  Commission's 
licensing  requirements  under  the  Atomic 
Energy  Act.  The  Commission  construes 
the  clause  in  question  to  be  limited  to 
those  requirements;  it  does  not  pertain 
to  the  provisions  of  NEPA.  The  remarks 
of  a  single  legislator,  even  the  sponsor, 
are  not  controlling  in  analyzing 
legislative  history,  Chrysler  Corp.  v. 
Brown,  441  U.S.  281,  311,  60  L.Ed.2d  206, 
231  (1979),  especially  where  as  here  their 
significance  is  not  apparent  without 
further  study.  Whatever  the 
understanding  of  Sen.  Levin  may  have 
been,  the  Nuclear  Waste  Policy  Act 
manifestly  does  affect  the  manner  in 
which  the  NEPA  responsibilities  of  the 
Commission  must  be  carried  out  and 
the  rules  proposed  below  indicate  the 
approach  which  we  intend  to  take. 

Although  the  views  of  Congress  are 
not  entirely  unambiguous,  the  overall 
tenor  is  that  the  Commission's  role 
should  focus  upon  radiological  safety, 
with  an  independent  review  of  NEPA 
factors  only  where  warranted  in  the 
light  of  "significant  and  substantial  new 
information  or  new  consideration." 
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"Adoption  "  and  the  l^uchor  Waste 
Policy  Act  I 

The  Council  on  Ehvironmental  Quality 
has  established  procedures  to  guidie 
agencies  that  are  engaged  in  actions  that 
have  related  environmental  impacts. 
These  procedures  allow  for  several 
approaches  to  NEPA  ccMnpliance, 
including  one  approach  in  which  the 
environmental  impact  statement 
prepared  by  one  agency  is  "adopted"  by 
another  agency.  40  CFR  1506.3.  In 
appropriate  circumstances,  an  EIS 
prepared  by  another  agency  may  be 
adopted,  in  accordance  widi  CEQ 
regulations,  in  wh<de  or  part  by  NRC.  10 
CFR  Part  51.  Appendix  A  to  subpart 
1 1(b).  An  examination  of  those 
regulations  will  iUominate  the  direction 
to  the  Commission,  in  section  114(f)  of 
the  Waste  Policy  Act  to  "adopt"  the 
DOE  EIS  to  the  extent  practicable.  In  the 
absence  of  irreconcilable  conflict  with 
other  provisions  of  NWPA,  those 
regulatitms  sboold  be  followed. 

The  CEQ  regulations  provide  that 
where  more  than  one  agency  is  involved 
in  the  same  action,  eitlwr  one  agency 
will  be  designated  a  lead  agency  to 
prepare  an  EIS,  or  two  (or  more) 
agencies  will  be  designated  as  joint  lead 
agencies.  Any  agency  which  has 
jurisdiction  by  law  with  respect  to  the 
action  shall  be  a  cooperating  agency,  if 
so  requested  by  the  lead  agency.  An 
agency — even  if  it  has  jurisdiction — 
need  not  serve  as  a  cooperating  agency, 
however,  unless  the  lead  agency  has 
requested  it  to  do  so.  Whether  or  not  it 
is  a  cooperating  agency,  a  Federal 
agency  with  jurisdiction  by  law  or 
special  expertise  with  respect  to  any 
environmental  impact  involved  has  a 
duty  to  comment  on  a  lead  agency's 
statement  within  the  commenting 
agency's  jurisdiction,  expertise,  or 
authority.  40  CFR  1501A  1501.6, 1509,2. 

In  the  context  of  NWPA.  it  is  apparent 
that  the  Department  of  Energy  would  be 
the  lead  agency  and  that  the 
Commission  would  not  be  a  lead 
agency.  The  Commission  could  either  be 
a  cooperating  agency,  with  the 
particular  responsibihties  set  out  in 
S  1501.6  of  the  CEQ  regulations,  or  a 
commenting  agency.  The  NWPA  points 
to  the  Commission's  assuming  the  latter 
role.  A  cooperating  agency  is  required  to 
participate  in  the  NEPA  process  at  the 
earliest  possible  time,  to  participate  in 
the  scoping  process  leading  to 
preparation  of  the  environmental  impact 
statement,  and  to  assimie  on  request  of 
the  lead  agency  responsibility  for 
developing  information  and  preparing 
environmental  analyses  including 
portions  of  the  EIS  concerning  which  the 
cooperating  agency  has  special 


expertise.  The  framework  of  NWPA.  as 
rehearsed  above,  contemplates  no  socfa 
involvement  by  the  Commission.  It 
would  be  far  more  faithful  to  the 
statutory  scheme  for  tfaia  agency  merely 
to  provide  its  comments,  from  time  to 
time,  with  respect  to  environmental 
impacts  failling  within  its  jurisdiction  or 
areas  of  special  expertise.  This  is 
entirely  consistent  with  the  statutory 
provision  that  the  Secretary  of  Energy's 
recommendation  to  the  President  of  a 
site  for  repository  deveic^ment  shall  be 
accfHnpanied  by  a  final  EIS,  together 
with  comments  made  by  the 
Commission  concerning  such  EIS. 
Section  114(aKlHD).  42  U.S.C 
10134(a)(1)(D). 

As  a  commenting  agmcy.  the 
Commission  would  be  authorized  to 
adopt  the  EIS  prepared  by  DOE 
provided  that  the  statement  meets  the 
standards  for  an  adequate  statement 
under  the  CEQ  regulations.  The 
pendency  or  outcome  of  litigation  with 
respect  to  the  DOE  EIS  is  one  factor  to 
be  considered.  This  is  apparent  from 
CEQ's  direction  to  the  adopting  agency 
to  specify,  where  applicable,  that  "die 
statement's  adequacy  is  the  subject  of  a 
judicial  action  which  is  not  final."  Since 
the  actions  covered  by  the  DOE  EIS  and 
the  Commission's  action  are 
substantially  the  same — namely, 
development  of  a  geologic  repository  of 
the  proposed  design  at  the  proposed 
site — the  Commission  would  not  be 
required  to  redrculafe  the  UO&  EIS 
except  as  a  final  statement  40  CFR 
1506.3. 

The  Commission  can  follow  the  CEQ 
procedures  for  a  commenting  agency, 
including  the  procedures  for  adoption  of 
DOE'S  mS.  But  die  lES  can  only  be 
adopted  if  it  meets  the  standards  for  an 
"adequate  statement."  The  approach 
being  taken  by  the  Commission,  in  these 
proposed  rules,  is  that  NWPA  and  the 
principles  of  res  judicata  obviate  the 
need  for  an  entirely  independent 
adjudication  of  the  adequacy  of  the  EIS 
by  this  agency.  As  this  might  be  seen  as 
a  departure  from  established  practices, 
the  differences  merit  some  further 
discussion. 

It  is  well  established  that  the 
Commission  has  a  responsiblity  to 
consider  enviromental  issues  just  as  it 
considers  other  matters  within  its 
mandate.  Moreover,  the  duty  to  consider 
environmental  issues  extends  Uirough 
all  stages  of  the  Commission's  review 
processes,  including  proceedings  before 
hearing  boards.  And  the  Commission 
may  not  simply  defer  totally  to  the 
standards  set  by  other  regulatory 
authorities  with  respect  to  enviromental 
matters  within  their  jurisdiction;  to  do 


so  wotdd  be  an  abdication  of  the 
Commission's  NEPA  authority.  Clavert 
Cliffs '  Coordinating  Committee  v.  US. 
Atomic  Energy  Commisaion.  449  F.2d 
1109  p.C.  Cir.  1971).  There  would  be  an 
abdication  because  NEPA  mandates  a 
case-by-case  balancing  judgment — a 
judgment  that  is  entire^  different  from 
the  piecemeal  certification  by  another 
agency  that  its  own  environmental 
standards  are  met  The  only  agency  in  a 
position  to  make  the  kind  of  balancing 
judgment  contemplated  by  NEPA  is  the 
agency  with  overall  responsibilify  for 
the  proposed  federal  action.  Id.  at  1123. 
In  Calvert  Cliffs,  (Miiy  the  Atomic 
Energy  Commission  could  make  tite 
required  decision.  In  the  case  of  a 
geologic  repository,  die  Department  of 
Energy  is  required  to  make  precisely  the 
kind  of  analysis  diat  the  court  there 
deemed  to  be  essential.  For  the 
Commission  to  adopt  the  DOB  EIS 
without  independent  analysis,  after 
there  had  been  opportunity  for  judicial 
review,  therefore,  would  be  entirdy 
consistent  with  the  reasoning  of  the 
earlier  case.  Similariy,  the  overlap 
between  DOE  and  Commission  actions 
distinguishes  the  present  situation  from 
the  other  NEPA  dedsims  which 
required  an  independent  balancing 
judgment  by  each  of  the  agencies 
involved  in  a  project  See  Sileatmon  v. 
Federal  Power  Qmunissioo,  566  F.2d 
237,  240  (D.a  Cir.  1977):  /ferny  v. 
Federal  Power  Commiasian.  613  F.2d 
395, 407  (D.C  Cir.  1975)  (Bureau  of 
Reclamation  control  of  relevant  water 
rights  for  coal  gasification  plant;  FPC 
regulation  of  gas  transportata'on). 

The  similarity  of  DOE  and 
Commission  actions,  from  the 
standpoint  of  their  respective 
environmental  impacts,  has  not  in  the 
past  been  considered,  by  itself,  to  be 
sufficient  to  persuade  this  Commission  to 
defer  to  DOE'S  balancing  judgments. 
The  fact  that  the  applicant  for  a  license 
to  build  a  nuclear  power  plant  is  another 
Federal  agency  has  not  excused  NRC 
fitnn  carrying  out  its  usual  NEPA 
obligations,  even  though  both  agencies 
were  considering  the  same  impacts 
associated  with  construction  and 
operation  of  the  fecility.  Tennessee 
Valley  Authority  (Fftipps  Bend  Nuclear 
Rant,  Units  1  and  2).  ALAB-SOe.  8  NRC 
533,  545  (1978).  But  m  prior  practice 
there  was  no  prior  judicial 
determination  that  die  other  agency's 
EIS  was  adequate  and  there  was  no 
special  statutory  scheme  for 
consideration  of  environmental  impacts 
by  interested  parties  and  Congress.  It  is 
the  judgment  of  the  Commission  that 
these  unique  considerations  warrant 
and  indeed  require,  adofition  of  an  EIS 


that  is  adequate  to  meet  the  obligations 
of  DOE. 

To  repeat:  the  Commission  must 
consider  the  environmental  impacts 
resulting  from  the  construction  and 
development  of  geologic  repository  for 
high-level  radioactive  waste.  All  that  is 
in  question  is  the  basis  for  the 
Commission's  consideration.  The  factors 
discussed  above  make  it  entirely 
reasonable  for  the  Commission  not  to 
reopen  issues  that  have  been,  or  could 
previously  have  been,  brought  before 
the  coiuls  for  resolution.  The 
Commission  does  not  derogate  the 
importance  of  NEPA  issues.  Under  the 
Nuclear  Waste  Pohcy  Act  they  are 
extremely  important— and  in  fact  they 
are  central  to  many  of  the  elaborate 
procedural  provisions  incorporated  in 
that  legislation.  It  is  to  those  provisions 
that  parties  concerned  must  turn.  But 
once  an  application  is  submitted  to  the 
Commission,  the  primary  question  to  be 
addressed  is  no  longer  one  of 
environmental  balancing,  but  rather  the 
critical  issue  of  radiological  safety.  That 
is  an  issue  that  is  entrusted  solely  to  the 
Commission,  and  the  Commission  can 
discharge  its  duties  most  effectively  if  it 
makes  that  the  primary  basis  for 
decision. 

The  Preclusive  Effect  of  Section  119 

The  approach  being  prdposed  by  the 
Commission  reflects  the  policies  of 
respose  associated  with  the  rules  of  res 
judicata.  Before  examining  those  rules  in 
detail,  it  might  be  helpful  to  go  over, 
once  again,  salient  features  of  the 
NWPA  site  selection  and  approval 
procedures. 

The  NWPA  procedures  really  reflect 
two  different  kinds  of  review.  The  first 
requires  judgments  regarding  the 
radiological  safety  of  HLW  disposal — 
matters  to  adjudicated  solely  by  the 
Commission,  taking  into  account  the 
standards  issued  by  the  Environmental 
Protection  Agency.  TTie  Act  clearly 
recognizes  that  while  the  Commission's 
preliminary  views  are  to  be  solicited 
and  considered  on  several  occasions,  a 
final  judgment  of  radiological  safety  can 
only  be  made  at  the  condusion  of  the 
adjudicatory  Ucensing  process.  The 
Commission  is  expected  and  required  to 
deny  an  application— long  after  other 
procedures  had  run  their  course — if  it  is 
unable  to  find,  with  reasonable  • 

assurance,  that  die  relevant  safety 
criteria  have  been  met.  The 
responsibihty  of  consideration  of  the 
radiological  consequences  of  a  proposed 
action  is  advisedly  vested  in  the 
Commission,  which  can  bring  its 
experience  and  expertise  to  the  task,  in 
accordance  with  the  Atomic  Enei^gy  Act 
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The  second  kind  of  review  involves 
the  weighing  of  the  range  of 
environmental  concerns  that  are 
addressed  by  NEPA.  This  review 
focuses  heavily  on  the  comparison  of 
alternatives,  including  alternative  sites, 
rather  than  with  the  narrower  task  of 
evaluating  a  specific  site.  Moreover,  the 
relevant  concerns  under  NEPA  are 
multitudinous,  as  opposed  to  the  single 
issue  of  radiological  safety  that  is  the 
primary  concern  of  the  Atomic  Energy 
Act.  while  the  Commission  does  have 
experience  and  expertise  in  carrying  out 
a  review  under  NEPA.  Congress  in  1982 
elected  not  to  rely  upon  the  Commission 
in  this  regard.  It  structiued  the  process 
in  such  a  way  that  the  evaluation  of 
alternatives — ^in  particular,  alternative 
sites — would  have  been  attended  to 
before  the  Commission  was  required  to 
act.  This  was  accomplished  largely 
through  die  State  and  Tribal 
participation  provisions,  including  the 
requirement  of  Congressional  action  to 
proceed  in  the  face  of  a  notice  of 
disapproval.  And.  additionally,  it  was 
accomplished  through  requiring  early 
judicial  review. 

The  consequence  of  this  approach  is 
that  the  Commission  would  carry  out  a 
licensing  review  to  assure  that  a 
repository  could  be  operated  safely — but 
that  it  would,  in  general,  treat  as  settied 
those  other  issues  arising  under  NEPA. 

The  Commission's  understanding, 
based  in  particular  upon  its  reading  of 
section  119,  merits  a  fuller  statement  of 
the  legal  doctrines  that  are  collectively 
referred  to  as  the  r\iles  of  res  Judicata. 
One  of  these  doctrines  is  the  rule  of 
"claim  preclusion" — that  a  party  who 
once  has  had  a  chance  to  litigate  a  claim 
before  an  appropriate  tribunal  usually 
ought  not  to  have  another  chance  to  do 
so.  The  related  rule  of  "issue  preclusion" 
(or  collateral  estoppel]  reflects  the 
principle  that  one  who  has  actually 
litigated  an  issue  should  not  be  allowed 
to  relitigate  it  The  effect,  and  value,  of 
these  rules  is  that  they  compel  repose, 
so  that  the  indefinite  continuation  of  a 
dispute  can  be  avoided.  Judgments  must 
in  general  be  accorded  fLtiality  despite 
flaw9  in  the  processes  leading  to 
decision  and  the  unavoidable  possibility 
that  the  results  hi  some  instances  were 
wrong.  Only  when  there  is  a  substantial 
possibility  of  injustice  might  relitigation 
be  warranted.  Restatement  (Second)  of 
Judgments  2-12. 

The  clearest  application  of  these 
principles  would  occur  where  there  has 
actually  been  a  timely  challenge  to  the 
adequacy  of  DOE's  environmental 
statement  A  final  judgment  in  such 
litigation  would  be  conclusive,  in  any 
subsequent  action  between  the  parties. 


as  to  any  issue  of  law  or  fact  that  had 
actually  been  litigated,  id.,  section  27. 
Moreover,  the  party  who  had  challenged 
the  EIS  would  thereafter  be  precluded 
from  litigating  such  issues  with  another 
person  as  well,  id.,  section  29. 

The  judgment  in  an  action,  under 
section  119(a)(1)(D),  for  review  of  DOE's 
environmental  impact  statement  will 
therefore  preclude  the  petitioner  from 
later  litigating  die  same  issues  widi  NRC 
(even  assuming  diat  NRC  is  a  different 
person,  for  these  purposes,  fitim  its 
sister  agency,  DOE).  The  dimensions  of 
the  issue  that  were  determined  by  the 
judgment  may  be  a  matter  of  debate.  But 
if  the  litigant  has  had  an  adequate  day 
in  court  a  desire  to  prevent  repetitious 
litigation  of  what  is  essentially  the  same 
dispute  justifies  preclusion  of  the  issue's 
being  raised  anew.  While  the  action 
being  taken  by  DOE  is  the 
recommendation  to  the  President  of  a 
site  for  repository  development  and  the 
action  being  taken  by  the  Commission  is 
the  issuance  of  a  construction 
authorization  for  a  repository,  the 
relevant  considerations  in  the  two 
situations  are  identical.  Both  agencies 
will  be  addressing  the  development  of  a 
repository  at  a  specific  location  and 
both  will  require  an  environmental 
impact  statement  that  describes  the 
pertinent  environmental  impacts  and 
considers  appropriate  alternatives.  U  the 
DOE  EIS  is  found  to  be  adequate  to 
meet  the  requirements  of  NEPA.  then  it 
would  ordinarily  be  proper  to  preclude  a 
challenge  to  the  "adequacy"  of  the 
identical  EIS,  if  relied  upon  by  the 
Commission.  See  id.,  section  27. 

The  preclusive  effect  of  a  prior 
judgment  sustaining  DOE's 
environmental  impact  statement  would 
not  necessarily  be  limited  to  the 
petitioner  of  record  in  that  proceeding.  It 
can  be  argued  that  those  who  were 
represented  by  that  petitioner  would 
also  be  barred  from  litigating  the  issue 
in  a  subsequent  action.* 

Section  119  specifically  requires  that  a 
civil  action  for  review  of  an 
environmental  impact  statement  with 
respect  to  any  action  under  Subtitle  A 
(pertaining  to  geologic  repositories)  be 


■  For  example,  if  the  EIS  had  been  challenged  by 
Ihe  public  officialt  of  the  State  in  which  a 
retpository  wai  proposed  to  be  located,  memben  of 
the  public  who  had  been  represented  by  thoae 
offidali  might  be  precluded,  to  the  tame  extent, 
bom  raiting  the  ittuet  anew.  Restatement  (Second) 
of  Judgments  \  41.  comment  d.  The  batia  for  Ihit 
argument  would  be  that,  under  the  doctrine  of 
parens  patriae,  a  State  it  deemed  to  repreteni  all  of 
itt  citizeni  when  the  State  it  a  party  in  a  tuil 
Involving  a  matter  of  sovereign  intereit.  See,  e,^.. 
Environmental  Defense  Fund.  Inc.  v.  Higginion..  B31 
F,2d  738  (O.C.  Cir.  1978):  US.  v.  Olin  Corp..  606  P. 
Supp.  1301  (NJ).  Ala.  1965). 


brought  within  a  period  of  180  days  after 
the  date  of  the  action  (or  after  obtaining 
actual  or  constructive  knowledge 
thereof).  Thus,  a  failure  to  meet  the 
deadline  for  challenging  the  DOE 
environmental  impact  statement  would 
foreclose  any  subsequent  litigation  with 
respect  to  the  action  to  which  that  EIS 
pertains.  The  objective  appears  to  have 
been  to  identify  issues  promptly  and  to 
seek  to  resolve  them  in  a  timely  manner. 
Where  there  is  litigation  in  accordance 
with  this  provision,  the  principles 
described  above  would  preclude  further 
judicial  examination  of  the  same  issues 
as  they  relate  to  the  Commission's 
action.  But  what  would  happen  if  for 
some  reason  the  adequacy  of  the  DOE 
environmental  impact  statement  had  not 
been  challenged  judicially  before  it  was 
time  for  the  Commission  to  act — or  if  it 
had  been  challenged,  the  action  had 
been  brought  by  other  parties?  If  the 
Conunission  were  to  adopt  the  E)OE 
environmental  impact  statement  would 
the  merits  of  the  decision  to  adopt  be 
subject  to  further  review?  The 
Commission  suggests  that  the  courts 
should  deny  a  petition  under  these 
circumstances  as  being  untimely.  There 
would  be,  in  this  case,  only  one 
environment  impact  statement;  and,  in 
accordance  with  section  119,  there 
would  be  but  one  opportunity  for 
review.  To  conclude  otherwise  would  be 
to  frustrate  the  objective  of  seeking  an 
early  resolution  of  the  environmental 
issues  that  might  be  involved.  5^  Eagle- 
Picher  Industries  v.  U.S.  Environmental 
Protection  Agency,  759  F.2d  905,  911-919 
(DC.  Cir.  1985).  See  also  National 
Wildlife  Federation  v.  Gorsuch,  744  F.2d 
963  (3rd  Cir.  1984),  in  which  the  National 
Wildlife  Federation,  having  been  aware 
of  prior  litigation  and  having  elected  not 
to  intevene,  was  barred  from  later 
raising  the  issues  of  concern  to  it. 

The  Nudear  Waste  Policy  Amendments 
Act  of  1987 

The  Nuclear  Waste  Policy 
Amendments  Act  of  1987  (Amendments 
Act),  Title  V,  Subtitle  A,  Omnibus 
Budget  Reconciliation  Act  of  1987.  Pub. 
L  100-203,  redirected  the  nuclear  waste 
program.  Under  section  5011  of  that  law 
site  characterization  for  the  first 
repository  is  to  be  carried  out 
exclusively  ^t  the  Yucca  Mountain  site 
in  the  State  of  Nevada,  with  site  specific 
activities  at  other  candidate  sites  to  be 
phased  out  promptly.  NWPA  as 
amended,  section  160(a),  42  U.S.C  10172. 
The  provision  of  NWPA  that 
contemplated  a  second  repository  are 
removed,  and  EKDE  is  expressly 
prohibited  from  conducting  site  specific 
activities  with  respect  to  a  second 
repository  unless  Congress  has 


specifically  authorized  and  appropriated 
funds  for  such  activitiea.  NWPA  as 
amended,  section  161(a),  42  US.C 
10172a. 

Conforming  to  this  redirecti(Hi  of  the 
waste  program,  the  law  revises  the 
provisions  of  Section  114  of  NWPA  that 
deal  with  the  application  of  NEPA  to  the 
Ucensing  process.  The  langauge  of 
section  114(a)(1)(D)  describing  DOE's 
final  environmental  impact  statement, 
which  is  to  be  submitted  to  the  Presidient 
with  DOE's  recommendatition  of 
approval  for  development  of  a 
respository,  is  revised  so  diat  DOE 
"shJall  not  be  required  *  *  *  to  consider 
the  need  for  a  repository,  the 
alternatives  to  geological  disposal  or 
alternative  sites  to  the  Yucca  Mountain 
site",  NWPA  as  amended,  section 
160(h).  42  U.S.C  10134  (emphasis 
supplied).  Section  114(0,  42  U.S.C. 
10134(f),  is  revised  in  the  same  way,  so 
that  DOE  "need  not  consider  alternative 
sites  to  the  Yucca  Mountain  site;"  and, 
moreover,  the  Commission  in  its  NEPA 
review  is  similarly  advised  that  it  need 
not  consider  such  alternative  sites. 
NWPA  as  amended,  section  160(i),  42 
U.S.C.  10134.  (In  the  case  of  a  site 
negotiated  under  Title  IV  of  NWPA, 
added  by  Section  5041  of  Pub  L 100-203, 
at  a  site  other  than  Yucca  Mountain, 
consideration  would  be  given  to  Yucca 
Mountain  as  an  alternate  site.  NWPA -as 
amended,  section  407, 42  U.S.C  10247). 

The  merits  of  multiple  site 
characterization  were  addressed  in  the 
course  of  the  Congressional  debate  that 
immediately  preceded  passage  of  the 
Amendments  Act.  Senator  Burdick,  in 
particular,  noted  that  full 
characterizatiiui  of  three  sites 
(according  to  the  original  NWPA)  was 
based,  in  part  on  the  important  NEPA 
principle  of  fully  considering  reasonable 
alternatives  when  making  important 
decisions  that  will  significantly  affect 
the  human  environment  In  discussing 
the  different  approach  (in  the  conference 
report  on  the  pending  budget 
reconcilation,  legislation)  that  was  soon 
to  be  adopted,  he  stated: 

Other  than  the  elimination  of  the 
consideration  of  three  alternate  sites  for  the 
repoaitory,  which  was  just  outlined,  is  a 
major  and  dangerous  departure  from  current 
law.  the  [conference]  substitute  does  not 
affect  the  application  of  NEPA  to  the 
repository  program.  Congressional  Record,  S 
18674  (daily  ed.,  Dec  21. 1967). 

The  conference  report  expresses  the 
same  point  It  declares: 

The  provisions  of  the  Nuclear  Waste  Policy 
Act  pertaining  to  the  application  of  the 
National  Environmental  Policy  Act  (NEPA) 
are  preserved  except  that  the  existing 
requirement  that  the  environmental  impact 
statement  accompanying  DOE's  repository 


siting  recommendation  consider  alternative 
sites  is  eliminated.  NEPA  applies  to  the 
redirected  program  under  this  Act  in  the 
same  way  as  NEPA  applied  to  the  Nuclear 
Waste  Policy  Act  of  1982.  The  conferees  do 
not  intend  that  enactment  of  the  conference 
substitute  result  in  any  change  in  NEPA 
application  except  as  expressly  provided. 
Omnibus  Budget  Recondhation  Act  of  1987, 
Conference  Report  to  Accompany  H  Jt.  3545, 
100th  Cong..  1st  Sess.  HJL  Rq>t  100-405. 778. 

The  Commission  has  explained  above 
that  under  NWPA  as  originally  enacted, 
it  should  make  an  independent  review 
of  NEPA  factor  only  when  warranted  in 
the  light  of  "significant  and  substantial 
new  information  or  new 
considerations."  Further,  it  was  the  duty 
of  the  Commission,  under  that  law,  to 
adopt  an  EIS  that  is  adequate  to  meet 
the  obligations  of  DOE.  Since  the 
Amendments  Act  was  not  intended  to 
affect  the  implementation  of  NEPA  with 
respect  to  the  repository  program — 
except  as  to  the  consideration  of 
alternative  sites — the  Commission  will 
follow  the  same  procedures,  discussed 
below,  that  it  would  have  had  the 
Amendments  Act  not  be^i  passed. 

The  Proposed  Rules 

This  rulemaking  proceeding  is 
primarily  concerned  with  amendments 
to  10  CFR  Part  51.  "Environmental 
Protection  Regulations  for  Domestic 
Licensing  and  Related  Regulatory 
Functions."  The  proceeding  also 
encompasses  conforming  amendments 
to  other  parts  of  the  Commission's 
regulations. 

Subpart  A  of  10  CFR  Part  51  sets  out 
NRC  regulations  for  implementing 
section  102(2)  of  NEPA.  The  principal 
matters  addressed  by  Subpart  A  are  the 
following:  (1)  Identification  of  licensing 
and  regulatory  actions  requiring  the 
preparation  of  enviommental  impact 
statements  or  environmental 
assessments;  (2)  requirements  for  the 
submission  of  environmental  reports 
and  information  by  license  applicants 
and  petitioners  for  rulemaking;  (3) 
contents  and  distribution  of  draft  and 
final  environmental  impact  statements; 
(4)  NEPA  procedure  and  administrative 
action;  and  (5)  pubUc  notice  of  and 
access  to  enviommental  dociunents. 
Since  each  of  these  topics  is  treated, 
expressly  or  implicitly,  by  the  Nuclear 
Waste  Policy  Act,  as  amended,  the 
Cofnmission  proposes  to  develop  as  part 
of  Subpart  A  certain  new  rules, 
discussed  below,  that  will  apply  to 
geologic  repositories  and  that  will  take 
into  accoimt  the  provisions  of  the  Act' 


'The  Nuclaar  Waste  Micy  Ad  applies  only  «vith 
respect  to  geologic  repositories  thai  are  used,  al 

ConUniMd 
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Actions  Requiring  Preparation  of 
Environmental  Document 

Under  Section  121  of  the  Nuclear 
Waste  Policy  Act  42  U.S.C.  10141.  the 
Commission's  promulgation  of  tedmical 
requirements  and  criteria  in  10  CFR  Part 
60  does  not  require  the  preparation  of  an 
environmental  impact  statement  or 
other  environmental  review  under 
section  102(2)  of  NEPA.  "Xhe  proposed 
rules  incorporate  this  provision.*  Under 
existing  10  CFR  Part  51.  certain 
procedural  actions  pertaining  to  the 
licensing  of  geologic  repositories  have 
been  determined  to  be  categorically 
excluded  from  environmental 
assessment  See  references  to  10  CFR 
Part  60  in  10  CFR  51.22(c).  No  change  in 
those  provisions  is  needed. 

Under  10  CFR  51.20(a).  an 
environmental  impact  statement  is 
required  if  the  proposed  action  is  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  huntan 
environment  or  if  the  Commission,  in  the 
exercise  of  its  discretion,  determines 
that  the  proposed  action  should  be 
covered  by  such  an  EIS.  Section  114(f)  of 
the  Nuclear  Waste  Policy  Act  42  UJS.C. 
10134(f).  reflects  a  Congressional 
understanding,  with  which  the 
Commission  is  in  full  accord,  that  the 
issuance  of  a  construction  authorization 
and  license  for  a  geologic  repository  will 
require  an  environmental  impact 
sfatement  This  has  been  incorporated 
into  the  proposed  rules.  Other  licensing 
actions,  unless  covered  by  existing 
categorical  exclusions  (see  paragraphs 
(10),  (11),  and  (12)  of  10  CFR  51.22(c)), 
would  require  an  environmental 
assessment  under  10  CFR  51.21. 

Ordinarily,  a  determuiation  that  an 
environmental  impact  statement  (or 
supplement)  will  be  prepared  triggers 
public  notice  and  the  initiation  of  a 
scoping  process.  Where  another  agency 
prepares  the  EIS.  however,  it  has  the 
responsibility  to  carry  out  these 
functions.  We  are  proposing  to  clarify 
this  point  by  limiting  the  application  of 
these  procedures  to  situations  in  whic^ 
the  appropriate  NRC  staff  director 
determines  that  an  environmental 


least  in  part  for  the  disposal  of  waste  from  civilian 
nuclear  waste  activities.  Section  S,  42  U.S.C.  10106. 
Under  the  Act.  however,  high-level  radioactive 
waste  resulting  from  atomic  energy  rtirfmsB 
activMiei  is  to  t>e  disposed  of  in  such  repoaitories. 
along  with  civilan  wastes,  unlets  the  President  finds 
that  a  separate  facility  is  raqtiirsd.  The  President 
has  detannined  thai  such  a  separate  faciUty  is  not 
needed  In  Ike  light  of  theaa  dsv^lopmenU.  the 
Commission  believes  that  it  is  suffidenl  to  bmil  the 
scope  of  this  action  to  those  facilities  that  may  be 
situated  and  oonstnclad  in  aocordanee  with  the 
Nuclear  Waste  Policy  Act 

*  Saa  f  B1.22(d).  Conforming  amendmenU  wovid 
bemada  in  i  51.21  and  in  the  caption  of  |  S1.22. 


impact  statement  will  be  prepared  "by 
NRC."  See  the  amendment  to  i  51.26(a). 

Submission  of  Environmental 
Information 

The  Commission's  regulations 
encourage  prospective  applicants  or 
petitioners  for  rulemakiiig  to  confer  with 
NRC  staff  before  submitting 
environmental  information.  10  CFR 
51.40.  The  regulations  also  provide  that 
the  Commission  may  require  such 
persons  to  submit  information  which 
may  be  useful  in  aiding  the  Commission 
in  complying  with  section  102(2)  of 
NEPA.  10  CFR  51.41.  These  general 
provisions  are  compatible  with  the 
requirements  of  the  Nuclear  Waste 
Policy  Act 

The  more  specific  regulations  dealing 
with  the  submission  of  environmental 
reports  are  inappropriate  in  the  context 
of  the  geologic  repository  program. 
Insead  of  providing  for  the  submission 
of  an  environmental  report  the  Nuclear 
Waste  Policy  Act  requires  that  NRC 
consider,  and  if  practicable  adopt  a 
final  environmental  impact  statement 
prepared  by  DOE  at  the  time  of  its 
recommendation  to  the  President  for  the 
development  of  a  repository  at  a 
particular  site.  Section  114. 42  U.S.C 
10134.  The  recommendation  for 
development  of  a  repository  includes,  as 
a  minimiun.  the  obtaining  of  a  Ucense 
from  NRC  to  receive  and  possess 
wastes.  The  environmental  impact 
statement  must  therefore  address  not 
only  the  environmental  effects  of 
construction  but  those  of  repository 
performance  as  well.  This  is  reflected  in 
the  statutory  direction  to  the 
Commission  to  adopt  the  environmental 
impact  statement  to  the  exent 
practicable,  "in  connection  with  the 
issuance  by  the  Commission  of  a 
construction  authorization  and  license 
for  such  repository." 

DOE  will  therefore  be  required  to 
submit  an  environmental  impact 
statement  instead  of  an  environmental 
report.  The  Commission  may 
nevertheless  be  unable  to  adopt  that 
statement,  with  respect  either  to  the 
construction  authorization  or  the 
license,  unless  it  has  been  supplemented 
to  take  into  account  significant  new 
information  such  as  that  developed 
during  the  course  of  construction  as  part 
of  the  performance  confirmation 
program  or  significant  changes  in  the 
plans  of  DOE  since  the  time  of  its  site 
recommendation  to  the  President  See  40 
CFR  1502.9(c)(1)  (CEQ  regulations). 
Accordingly,  die  proposed  rules  provide 
for  the  timely  submission  by  DOE  of 
supplemental  environmental  impact 
statements  as  needed. 


The  information  to  be  contained  in  an 
environmental  impact  statement  is  set 
out  in  section  102(2)  of  NEPA  itself,  and 
the  submission  of  such  information  is 
required  by  the  proposed  rules.  The 
scope  of  alternatives  to  be  considered  in 
the  EIS  is  restricted,  however,  to  take 
into  account  the  limitations  in  section 
114(f)  of  the  Nuclear  Waste  Policy  Act 
42  U.S.C.  10134(f).  with  respect  to  the 
need  for  a  repository,  the  time  of  the 
initial  availability  of  a  repository, 
alternatives  to  the  isolation  of  waste  in 
a  repository,  and  the  identification  of 
alternate  sites.  Moreover,  the  proposed 
rule  requires  DOE  to  inform  the 
Commission  of  the  extent  to  which, 
pursuant  to  section  119. 42  U.S.C.  10139, 
the  environmental  impact  statement 
may  have  been  found  to  be  adequate  or 
inadequate  and  the  extent  to  which, 
imder  that  section,  issues  related  to  the 
adequacy  of  the  environmental  impact 
statement  may  remain  subject  to  judicial 
review. 

Because  one  of  the  alternatives 
available  to  the  Commission  is  denial  of 
the  application,  the  environmental 
impacts  of  such  denial  need  to  be 
addressed.  Even  though  denial  of  an 
application  involves  action  by  the 
Commission,  it  is  proper  for  the 
environmental  impacts  to  be  addressed 
by  DOE.  since  the  lead  agency  is 
required  by  CEQ  regulations  to  include 
reasonable  alternatives  not  within  its 
jurisdiction.  40  CFR  1502.14(c). 

llie  Commission  has  not  included  any 
specific  requirements  for  the  submission 
of  environmental  information  by 
petitioners  for  rulemaking.  The  only 
rules  likely  to  have  significant 
environmental  effects  would  be 
technical  requirements  and  criteria  to  be 
used  in  licensing;  as  already  noted,  such 
rules  would  be  exempt  from  the 
requirement  of  environmental  review 
under  NEPA.  Section  121(c).  42  U.S.C 
10141(c).  In  a  particular  case,  however. 
environmental  information  could  be 
required,  if  needed  to  comply  with  law. 
pursuant  to  the  general  language  of  10 
CFR  51.41. 

Preparation  of  Environmental  Impact 
Statements 

The  NRC  regulations  include  a  group 
of  sections  that  prescribe  a  procedure 
for  preparation  and  distribution  by  the 
NRC  of  draft  and  final  environmental 
impact  statements.  With  respect  to 
materials  licenses,  these  requirements 
apply  to  certain  specified  categories  of 
fvniC  actions  other  than  the  issuance  of  a 
construction  authorization  or  Ucense  to 
receive  and  possess  high-level 
radioactive  waste  at  a  geologic 
repository.  10  CFR  51.80  (citing 
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§  51.20(bH7Hl2)).  Because  NRC.  under 
the  Nuclear  Waste  Policy  Act,  will  in 
general  have  no  need  to  prepare  its  own 
environmental  impact  statement,  the 
proposed  amendments  would  provide 
(in  accordance  with  CEQ  regulations) 
for  the  distribution  of  the  EIS.  if  and  as 
adopted  by  the  Commission,  only  as  a 
fmal  statement 

NEPA  Procedure  and  Administrative 
Action 

Although  the  procedures  established 
in  Part  51  are  designed  for  the  case  in 
which  NRC  prepares  its  own 
environmental  impact  statement,  they 
can  equally  well  be  applied  in  the 
situation  where  the  EIS  is  prepared  in 
the  &st  instance  by  a  Ucense  applicant 
Thus,  no  action  will  be  taken  by  the 
Commission  until  necessary  docimients 
have  been  filed — in  this  case  by  DOE 
rather  than  NRC— with  the 
Environmental  Protection  Agency.  See 
10  CFR  51.100.  NRC  wrill  not  take  action 
concerning  the  proposal  which  woidd 
have  an  adverse  environmental  impact 
until  a  record  of  decision  is  issued.  See 
10  CFR  51.101.  A  record  of  decision  will 
be  prepared  as  part  of  the  initial  or  final 
decision  on  issues  adjudicated  in  formal 
hearings.  See  10  CFR  51.102.  The  record 
of  decision  will  state  the  decision, 
including  filtematives  considered  and 
the  relevant  factors  upon  which 
preferences  among  the  alternatives  are 
based.  See  10  CFR  51.103.  In  the  case  of 
the  adoption  of  a  EIS  prepared  by  DOE 
concerning  a  geologic  repository,  the 
relevant  factors  would  include  the 
special  provisions  of  the  Nuclear  Waste 
Ptolicy  Act 

In  addition  to  these  rules  of  general 
application.  Part  51  includes  specific 
procedural  provisions  for  different 
categories  of  Ucensing  actions.  A  new 
§  51.109  would  be  added  to  describe  the 
NEPA  procedure  to  be  followed  with 
respect  to  licenses  issued  under  10  CFR 
Part  6a 

The  basic  premise  of  S  51.109  is  that  it 
is  practicable  to  adopt  the  EIS  prepared 
by  DOE  if  that  statement  is  adequate  to 
meet  the  requirements  of  section 
102(2)(C)  of  NEPA.  The  focus  of  the 
procedure,  therefore,  is  the  presiding 
officer's  determination  of  the  extent  to 
which  it  is  practicable  to  adopt  the  DOE 
EIS.  To  the  extent  adoption  is 
practicable,  the  issues  would  be 
excluded  from  independent  NRC 
inquiry.  The  adoption  of  the  statement 
does  not  necessarily  mean  that  NRC 
would  independently  have  arrived  at  the 
same  conclusions  on  matters  of  fact  or 
poUcy.  And,  of  course,  the  adoption  of 
the  EIS  would  have  no  probative  weight 
with  respect  to  any  safety  findings  that 


the  Commission  must  make  under  10 
CFR  Part  60. 

It  would  still  be  proper  to  consider 
NEPA  contentions  with  respect  to 
significant  matters  that  arose  after 
issuance  of  the  EIS.  But  note,  even  in 
this  regard,  that  if  there  are  significant 
new  circumstances  or  information 
relevant  to  environmental  concerns  and 
bearing  on  the  action  proposed  by  DOE 
or  its  impacts,  DOE  would  be  obliged  to 
prepare  a  supplemental  EIS  that  would 
be  subject  to  adoption  by  the 
Commission  under  the  same  standards 
as  the  original  document  Challenges  to 
DOE's  supplement  should  be 
adjudicated  in  the  courts  of  appeals, 
pursuant  to  section  119  of  NWPA,  in  the 
same  manner  as  challenges  to  the 
original  EIS. 

The  Commission  fully  expects  that 
supplementation  of  the  EIS  by  DOE  will 
resolve  any  new  circumstances  or 
information  that  might  arise,  and  that 
supplementation  by  the  NRC  will  not  be 
necessary.  Nevertheless,  in  theory  there 
might  be  situations  when  NRC  must 
prepare  a  supplemental  environmental 
impact  statement.  Under  the  proposed 
regulations,  such  action  might  be 
initiated  by  the  sta^  before  the  hearing 
or  might  be  found  to  be  necessary  in 
light  of  the  record  of  the  proceedings 
after  the  hearing.  The  former  case  is 
addressed  in  9  51.26(c).  die  latter 
(implicitly)  in  \  51.109(e).  In  each 
situation,  though,  the  standards  for 
adoption  set  out  in  S  51.109(c)  would  be 
observed. 

The  proposed  rules  provide  a 
structured  mechanism  to  address  NEPA 
concerns  in  a  licensing  hearing.  This  is 
the  presentation  of  the  staff  position 
with  respect  to  the  practicability  of 
adoption,  which  appears  in 
S  51.109(a)(1).  As  noted  above,  it  is 
expected  that  DOE  would,  where 
necessary,  supplement  its  EIS. 
Accordingly,  the  staff  position  is  likely 
to  be  that  it  is  practicable  for  the 
Commission  to  adopt  the  DOE  EIS,  as  it 
may  have  been  supplemented  by  DOE 
and  as  filed  with  the  Commission. 
Nevertheless,  in  some  situa'tions,  the 
staff  position  could  be  that  it  is  not 
practicable  to  adopt  the  DOE  EIS,  as  it 
may  have  been  supplemented,  in  which 
case  an  NRC  EIS  would  be  required.  In 
that  event  the  staf  is  under  an 
obligation  to  have  prepared  the 
necessary  final  EIS  so  as  to  be  able  to 
present  its  position  on  matters  within 
the  scope  of  NEPA.  Whatever  the  staff 
position  may  be,  any  other  party  may 
seek  to  have  the  issue  regarding 
practicability  of  adoption  resolved  by 
the  presiding  officer,  but  any 
contentions  to  that  effect  must  set  forth 


the  basis  of  the  claim  under  the  criteria 
set  out  in  the  proposed  rule.  Moreover,  it 
is  contemplated  diat  the  procedures  that 
would  be  used  by  the  presiding  officer  to 
resolve  disputes  regarding  adoption 
would  resemble  those  employed  to  rule 
on  motions  to  reopen  records.  See  10 
CFR  2.734. 

Several  situations  in  which  adoption 
of  DOE'i  EIS  is  impracticable  could 
conceivably  arise.  For  example,  if  the 
Commission  were  to  impose  license 
conditions  requiring  DOE  to  take  actions 
other  than  those  which  DOE  had 
proposed,  the  Commission  would  need 
to  consider  the  environmental  impacts 
of  such  actions  in  accordance  wiUi 
NEPA.  However,  the  Commission  does 
not  anticipate  imposition  of  license 
conditions  with  significant 
environmental  impacts.  Under  NWPA. 
DOE  has  the  primary  responsibility  for 
consideration  of  environmental  matters; 
and  if  significant  changes  from  DOE's 
original  proposal  are  needed,  the 
Commission  beUeves  that  DOE  should 
amend  its  license  application  and 
supplement  its  EIS,  precluding  any  need 
for  NRC  supplementation.  Should  DOE 
fail  to  do  so.  the  Commission  might  deny 
DOE's  application  rathe;  than  impose 
license  conditions  requiring  NRC 
supplementation  of  DOE's  EIS.  In 
theory,  though,  it  would  still  be  possible 
for  NRC  to  prepare  its  own  EIS.  The 
scope  of  the  review  would  be  limited, 
however,  to  the  actions  being  required 
by  the  Commission.  It  is  not  intended 
that  other  environmental  issues  would 
be  reopened  and  relitigated  in  the 
licensing  proceeding. 

Another  situation  in  which  NRC 
would  prepare  a  supplemental  EIS 
relates  to  new  information  which  it 
regards  as  significant  even  though  DOE 
may  not  have  treated  it  as  such.  We 
recognize  that  DOE's  failure  to 
supplement  the  EIS  might  arguably  be 
viewed  as  a  final  action,  so  that 
objecting  parties  might  have  to  seek 
review  in  the  courts  within  the  statutory 
180-day  review  period,  with  any  failure 
to  do  so  barring  later  challenge  in  NRC    ' 
proceedings.  But  such  a  reading  of  the 
law  would  have  undesirable 
consequences  upon  NRC  administrative 
proceedings.  It  would  require  NRC  to 
decide  whether  or  not  adoption  is 
practicable  on  the  basis  of  factual  and 
legal  considerations  (pertaining  to 
DOE's  duty  to  supplement  the  EIS  and. 
in  particular,  the  time  such  duty  may 
have  arisen),  which  go  far  beyond  the 
materials  odierwise  requiring  NRC 
review.  Accordingly.  NRC  proi>oses  to 
prepare  a  supplemental  EIS.  if  DOE  is 
not  doing  so.  whenever  NRC  regards 


such  a  supplemental  EIS  to  be  required 
by  law.' 

Furthermore,  the  Commission  will 
review  any  statements  in  the  DOE's 
enidronmental  impact  statement  relating 
to  radiological  concerns.  If  such 
statements  are  inconsistent  with  the 
facts  found  by  the  Commission  on  the 
basis  of  the  record  of  the  proceedings, 
the  Commission  will  specifically 
determine  whether  or  not  the  findings 
constitute  "significant  and  substantial 
new  information  or  new  considerations" 
which,  under  the  rule,  would  render  the 
environmental  impact  statement  to  that 
extent  inadequate.  The  statement  will 
be  supplemented  where  required  by  law, 
or  otherwise  will  be  deemed  modified  to 
thft  extent  necessary,  in  accordance 
with  Commission  practice.  Citizens  for 
Safe  Power  v.  NRC.  524  F.2d  1291. 1294. 
n.  5  (D.C  Cir.  1975):  Public  Service 
Company  of  New  Hampshire  (Seabrook 
Station.  Units  1  ft  2),  CLI-78-1.  7  NRC  1. 
29  (1978). 

The  Commission  would  make  its  own 
NEPA  findings,  including  an 
independent  balance  of  relevant  factors, 
"to  the  extent  that  it  is  not  practicable  to 
adopt"  die  DOE  EIS— diat  is,  to  the 
extent  that  the  Commission  finds  that 
the  balance  of  these  factors  would  be 
affected  by  the  new  information  or  new 
considerations  involved.  ITiis  procedure 
is  consistent  witii  10  CFR  51.41,  which 
states  that  the  Commission  "will 
independently  evaluate  and  be 
responsible  for  the  rehability  of  any 
information  which  it  uses." 

Public  Information 

Sections  51.116  through  51.118  concern 
public  notices  about  the  preparation  of 
an  environmental  impact  statement 
They  apply  in  any  situation  in  which  a 
notice  of  intent  to  prepare  an  EIS  is 
prepared  "in  accordance,  with  §  51.26." 
But,  as  discussed  above.  S  51.26  would 
be  amended  so  as  to  apply  only  when 
NRC  itself  intends  to  prepare  an  EIS. 
Since  the  EIS  with  respect  to  a 
repository  would  be  prepared  by  DOE 
rather  than  by  NRC,  the  notice 
provisions  of  55  51.116—51.118  would 
not  come  into  play.  Section  51.118  would 
be  amended,  however,  to  require 
circulation  of  a  final  environmental 
impact  statement  if  and  when  adopted 
by  NRC. 

Commenting 

It  is  the  policy  of  the  Commission  to 
comment  on  draft  environmental  impact 


'  The  Commisdon  once  again  emphasise!  that 
under  NWPA.  DOE  hat  the  primary  responsibility 
to  supplement  an  EIS  to  lake  significant  new 
information  into  consideration.  This  obligation  la 
reflected  in  the  proposed  revisioa  to  i  e0.a4(c). 


Statements  prepared  by  other  Federal 
agencies,  consistent  with  the  provisions 
of  40  CFR  1503.2  and  1503.3. 10  CFR 
51.124.  The  Commission  intends  to 
follow  this  policy  in  connnection  v«th 
the  draft  environmental  impact 
statement  prepared  by  DOE  in 
connection  with  a  geologic  repository 
recommendation.  "ITie  submission  of 
such  comments  is  specifically  called  for, 
in  fact  by  the  Nuclear  Waste  PoUcy  Act 
See  Sec.  114(a)(1)(D),  42  U.S.C. 
10134(a)(i)(D). 

NRC  will  comment  on  environmental 
issues  even  though  those  issues  may  be 
precluded  from  litigation  in  the  licensing 
proceedings.  The  reason  for  this  is  that 
an  inadequate  EIS  may  be  set  aside  in 
the  course  of  judicial  review.  Should  this 
occur,  it  would  of  coivse  not  be 
practicable  for  the  Commission  .to  adopt 
it.  If  NRC  has  objections  or  reservations 
about  the  DOE  proposal  on  grounds  of 
environmental  impact,  it  will  specify  the 
mitigation  measures  it  considers 
necessary  to  withstand  challenge  in 
court.  The  theory  imderlying  such 
comments  is  that  if  the  EIS  is  found  not 
to  be  adequate,  in  the  coiuve  of  judicial 
review,  NRC  could  not  adopt  it  and.  in 
the  absence  of  suitable  revisions  or 
supplementation,  the  Commission  could 
not  issue  a  construction  authorization  or 
license.  See  40  CFR  1503.3(d)  (duty  to 
specify  mitigation  measures  considered 
necessary  to  allow  license  to  be 
granted). 

Ordinarily  an  agency  that  receives 
comments  from  another  agency  must 
consider  them,  but  it  may  exercise  its 
discretion  in  determining  how  they 
should  affect  the  decision  at  hand.  In 
principle,  therefore,  DOE  could  in  some 
cases  reject  comments  made  by  NRC  on 
groimds  that  might  be  imsatisfactory  to 
the  Commission.  Still,  the  Commission's 
comments  will  be  a  matter  of  public 
record  and  will  be  available  for 
consideration  during  judicial  and 
Congressional  review  of  DOE's  EIS  and 
related  actions.  The  Commission 
regards  these  forums,  rather  than  the 
NRC  usual  review,  to  be  the  appropriate 
place,  under  NWPA,  for  review  of 
DOE's  responses  to  comments  as  well  as 
other  matters  related  to  the  EIS. 

Responsible  Official 

No  change  is  required  in  the  provision 
establishing  responsibiUties  within  NRC 
for  NEPA  compliance. 

Conforming  Amendments 

Several  changes  to  Part  60  of  die 
Commission's  regulations  are  needed  in 
order  to  reflect  the  provisions  of  the 
Nuclear  Waste  Policy  Act  as  amended, 
that  deal  with  environmental  review. 


Under  the  Nuclear  Waste  Policy  Act 
DOE  is  required  to  prepare  an 
environmental  impact  statement  instead 
of  an  environmental  report  Several 
changes  to  Part  60  are  proposed  to 
reflect  this  direction.  Revisions  to  the 
environmental  impact  statement  would 
take  the  form  of  "supplements"  instead 
of  the  "amendments"  or  "updates" 
referred  to  in  the  existing  rule. 

The  requirement  in  {  60.15  that 
multiple  sites  be  characterized  is 
eliminated  so  as  to  conform  to  the 
provisions  of  the  Amendments  Act 

The  language  of  the  findings  for  the 
issuance  of  the  construction 
authorization  requires  consideration  of 
costs  and  benefits  and  consideration  of 
alternatives.  5  60.31(c).  This  language 
would  not  be  changed.  However,  it 
should  be  imderstood  that  a 
determination  that  it  is  practicable  to 
adopt  the  DOE  environmental  impact 
statement  will  necessarily  result  in  the 
specified  environmental  finding  that  the 
action  called  for  is  issuance  of  the 
construction  authorization. 

The  construction  authorization  is  to 
include  such  conditions  as  the 
Commission  "finds  to  be  necessary  to 
protect  *  *  *  environmental  values."  10 
CFR  60.32(a).  The  Commission  would 
include  such  conditions  only  where  the 
environmental  impact  statement  (as  it 
may  have  been  supplemented) 
specifically  calls  for  them.  In  principle, 
the  incorporation  of  appropriate 
conditions  in  the  construction 
authorization  could  enhance 
environmental  protection,  since  NRC 
would  then  have  a  basis  to  inspect,  and 
take  enforcement  action  where  needed, 
to  assure  that  the  conditions  are 
observed.  However,  we  doubt  that  the 
adequacy  of  the  EIS  would  ever  depend 
upon  NRC's  being  vested  with  this 
authority.  DOE  can  describe  in  the  EIS — 
and  in  fact  it  must  describe — the 
mitigation  measures  which  are  proposed 
to  assure  protection  of  the  environment. 
Should  DOE  subsequentiy  fail  to 
implement  these  measures,  affected 
parties  can  seek  redress  against  DOE  in 
the  courts.  Moreover,  the  written 
agreements  to  be  entered  into  between 
DOE  and  the  States  and  affected  Indian 
tribes  under  section  117(c)  of  the 
Nuclear  Waste  Policy  Act.  42  U.S.C. 
10137(c),  provide  a  supplemental 
channel  for  identifying  and  resolving 
environmental  concerns  on  an  ongoing 
basis  without  direct  NRC  participation. 
Our  approach,  therefore,  vnll  be  to 
require  the  observance  of  environmental 
protection  conditions  where  the 
environmental  impact  statement  which 
we  adopt  provides  for  the  Commission 
to  include  such  conditions  in  the 
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construction  authorization  (or  license); 
but  if  it  is  practicable  for  us  to  adopt  an 
EIS  that  makes  no  provision  for  NRC  to 
impose  and  enforce  such  conditions,  we 
would  not  on  our  own  initiative  find 
such  conditions  to  be  necessary.  Even  if 
NRC  comments  on  the  DOE  proposal 
had  specified  mitigation  measiues 
considered  necessary  to  allow  NRC  to 
grant  a  construction  authorization  or 
Ucense,  these  measures  generally  would 
not  be  incorporated  as  Ucensing 
conditions;  for,  as  discussed  above,  the 
basis  for  NRC's  comments  was  that  the 
measures  were  necessary  for  the  EIS  to 
be  considered  "  adequate"  by  the  courts, 
and  it  is  expected  that  this  issue  would 
already  have  been  resolved^ 

The  rules  of  practice  (10  CFR  Part  2) 
also  need  to  be  amended  to  take 
account  of  DOE'S  submission  of  an 
environmental  impact  statement  instead 
of  an  environmental  report  Because  the 
EIS  must  conform  to  statutory 
requirements,  and  because  its 
completeness  would  have  been  subject 
to  challenge  in  court  prior  to  filing  with 
NRC,  a  completeness  determination  by 
NRC  at  the  time  of  docketing  is 
unnecessary,  and  provision  for  such 
determination  would  be  omitted.  As  in 
the  case  of  Part  60,  reference  would  be 
made  to  "supplements"  rather  than 
"amendments"  to  the  environmental 
impact  statement. 

Petition  for  Rulemaking 

The  States  of  Nevada  and  Minnesota 
have  petitioned  the  Commission  to 
amend  10  CFR  60.24  so  as  to  adopt 
DOE'S  environmental  impact  statement 
only  if  such  adoption  "would  not 
compromise  the  independent 
responsibilities  of  the  Commission  to 
protect  the  public  health  and  safety 
under  the  Atomic  Energy  Act  of  1954". 
50  FR  51701,  December  19. 1985  (PRM- 
60-2A).  (The  language  proposed  by  the 
petitioners  also  includes  several  matters 
which  would  be  considered  by  the 
Commission  in  making  the  foregoing 
determination).  In  this  regard,  the 
Commission  notes  its  resolve  that 
adoption  of  the  environmental  impact 
statement  must  not  compromlfle  tte 
independent  responsibilities  tmder  the 
Atomic  Energy  Act.  Adoption  of  the 
rules  proposed  herein  would  be  fully 
consistent  with  this  resolve. 

The  matters  identified  by  petitioners 
for  consideration  by  the  Commission 
relate  largely  to  the  adequacy  of  the 
procedures  followed  by  DOE  in 
implementing  the  Nuclear  Waste  Policy 
Act  and  in  preparing  its  EIS. 
Nevertheless,  as  stated  in  the  cited 
Federal  Register  notice,  the  Commission 
will  give  further  consideration,  in  this 
rulemaking  proceeding,  to  the  issues 


raised  by  the  petitioners,  as  they  may 
relate  to  this  agency's  responsibilities. 
Generally,  the  Commission  proposes  to 
deal  with  these  issues  in  a  manner 
consistent  with  the  discussion  above. 
Any  person  desiring  to  comment  on 
the  rulemaking  petition,  insofar  as  it 
relates  to  10  CHI  6a24,  should  do  so  as 
part  of  this  rulemaking  proceeding. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
proposed  regulation  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(c)  (1)  and  (3).  Therefore, 
neither  an  environmental  impact 
statement  nor  an  environmental 
assessment  has  been  prepared  for  this 
proposed  regulation. 

Paperwork  Reduction  Act  Statement 

The  proposed  rule  contains  no 
information  collection  requirements  and 
therefore  is  not  subject  to  the  Paperwork 
Reduction  Act  (Pub.  L  96-511). 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  e05(b)), 
the  Commission  certified  that  this  nile.  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  only  entity 
subject  to  regulation  under  this 
amended  rule  is  the  U.S.  Department  of 
Energy. 

List  of  Subjects 

10  CFR  Part  2 

Administrative  practice  and 
procedure.  Antitrust  Byproduct 
material.  Classified  information. 
Environmental  protection.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalty,  Sex  discrimination. 
Source  material.  Special  nuclear 
material.  Waste  treatment  and  disposal. 

10  CFR  Part  51 

Administrative  practice  and 
procedure.  Environmental  impact 
statement  Nuclear  materials.  Nuclear 
power  plants  and  reactor*.  Reporting 
and  record  keeping  requirements. 

10  CFR  Part  60 

High-level  waste.  Nuclear  power 
plants  and  reactors.  Nuclear  materials. 
Penalty,  Reporting  and  record  keeping 
requirements.  Waste  treatment  and 
disposal. 

Issuance 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  the  National 


Environmental  Policy  Act  of  1969.  as 
amended,  the  Nuclear  Waste  Policy  Act 
of  1982.  and  5  U.S.C.  553.  the  NRC  is 
proposing  to  adopt  the  following 
amendments  to  10  CFR  Part  51.  and 
related  conforming  amendments  to  10 
CFR  Parts  2  and  60. 

PART  2-RUI.E8  OF  PRACTICE  FOR 
DOMESTIC  UCENSING  PROCEEDINGS 

1.  The  authority  citation  for  Part  2  is 
revised  to  read  as  follows: 

Authority:  Sees.  161. 181, 68  Stat  948, 953. 
as  amended  (42  U.S.C.  2201. 2231):  sec.  191.  as 
amended.  Pub.  L  87-615, 76  Stat  409  (42 
U.S.a  2241):  sec.  201. 88  Stat  1242.  as 
amended  (42  U.S.C.  5841):  5  U.S.C.  552. 

Section  2.101  also  issued  under  sees.  53, 62, 
63,  61, 103, 104, 105,  68  Stat  93a  932.  933.  935. 
936, 937, 936.  as  amended  (42  U.S.C.  2073, 
2092,  2093,  2111,  2133,  2134,  2135):  sea  114(f). 
Pub.  L  97-425, 98  Stat  2213,  as  amended  (42 
U.S.C.  10134(f));  sec.  102.  Pub.  L  91-190, 83 
Stat  653,  as  amended  (42  U.S.C.  4332):  sec. 
301. 66  Stat  1246  (42  U.S.C.  5871).  Sections 
2.102,  2.103,  2.104.  2.105,  2.721  also  issued 
under  sees.  102, 103, 104, 105. 163. 189, 68  Stat 
936.  937, 938, 954, 955.  as  amended  (42  U.S.C. 
2132,  2133. 2134.  2135,  2233.  2239).  Section 
2.105  also  issued  under  Pub.  L  97-415, 98 
Stat  2073  (42  U.S.a  2239).  Sections  2.200- 
2.208  also  issued  under  sees.  188.  234, 68  Stat 
955, 83  Stat  444,  as  amended  (42  U.S.C.  2236, 
2282):  sec.  208, 88  Stat  1246  (42  U.S.C.  5846). 
Sections  2.600-2.606  also  issued  under  sec. 
102,  Pub.  L  91-190. 63  Stat  853,  as  amended 
(42  U.S.C  4332).  Sections  2.700a,  2.719  also 
issued  under  5  U.S.C.  554.  Sections  2.754, 
2.760. 2.770  also  issued  under  S  U.S.C.  557. 
Section  2.790  also  issued  under  sec.  103, 68 
Stat.  936,  as  amended  (42  U.S.C.  2133)  and  5 
U.S.C.  552.  Sections  2.800  and  2.808  also 
issued  under  5  U.S.C.  553.  Section  2.809  also 
issued  under  5  U.S.C.  553  and  sec.  29,  Pub.  L 
85-256,  71  Stat  579,  as  amended  (42  U.S.C. 
2039).  Subpart  K  also  issued  under  sec.  189, 
66  Stat  955  (42  U.S.C.  2239);  sec.  134,  Pub.  L 
97-425,  96  Stat  2230  (42  U.S.C.  10154). 
Appendix  A  also  issued  under  sec.  6.  Pub.  L 
91-560,  84  Stat  147^  (42  U.S.C.  2135). 
Appendix  B  also  issued  under  sec.  10,  Pub.  L 
99-240, 99  Stat  1842  (42  U.&C.  2021b  et  seq.). 

2.  In  5  2.101,  paragraphs  (f)  (1),  (2),  (5). 
and  (7)  are  revised  and  (f)(4]  is  removed 
and  reserved  to  read  as  follows: 

92.101    Mnoof^picatioa 

*        *        •       *       « 

(f)(1)  Each  application  for  a  license  to 
receive  and  possess  high-level 
radioactive  waste  at  a  geologic 
repository  operations  area  pursuant  to 
Part  60  of  this  chapter  and  any 
environmental  impact  statement 
required  in  connection  therewith 
pursuant  to  Subpart  A  of  Part  51  of  this 
chapter  shall  be  processed  in 
accordance  with  the  provisions  of  this 
paragraph. 

(2)  To  allow  a  determination  as  to 
whether  the  application  is  complete  and 


acceptable  for  docketing,  it  will  be 
initially  treated  as  a  tendered  document 
and  a  copy  will  be  available  for  public 
inspection  in  the  Commission's  Public 
Document  Room.  Twenty  copies  shall  be 
filed  to  enable  this  determination  to  be 
made. 


-  (4)  [Reserved] 

(5)  If  a  tendered  document  is 
acceptable  for  docketing,  the  appUcant 
will  be  requested  to  (i)  submit  to  the 
Director  of  Nuclear  Material  Safety  and 
Safeguards  such  additional  copies  of  the 
application  and  environmental  impact 
statement  as  the  regulations  in  Part  60 
and  Subpart  A  of  I^  51  of  this  chapter 
require,  (ii)  serve  a  copy  of  such 
appUcation  and  environmental  impact 
statement  on  the  chief  executive  of  the 
municipality  in  which  the  geologic 
repository  operations  area  is  to  be 
Ideated,  or  if  the  geologic  repository 
operations  area  is  to  be  located  within  a 
municipaUty,  on  the  chief  executive  of 
the  county  (or  to  the  Tribal  organization, 
if  it  is  to  be  located  within  an  Indian 
reservation),  and  (iii)  make  direct 
distribution  of  additional  copies  to 
Federal,  State,  Indian  Tribe,  and  local 
officials  in  accordance  with  the 
requirements  of  this  chapter  and  written 
instructions  from  the  Director  of  Nuclear 
Material  Safety  and  Safeguards.  All 
such  copies  shall  be  completely 
assembled  documents,  identified  by 
docket  number.  SubsequenUy 
distributed  amendments  to  the 
application,  however,  may  include 
revised  pages  to  previous  submittals 
and,  ih  such  cases,  the  recipients  will  be 
responsible  for  inserting  the  revised 
pages. 

(7)  Amendments  to  the  application 
and  supplements  to  the  environmental 
impact  statement  shall  be  filed  and 
distributed  and  a  written  statement  shall 
be  furnished  to  the  Director  of  Nuclear 
Material  Safety  and  Safeguards  in  the 
same  manner  as  for  the  initial 
application  and  environmental  impact 
statement. 


PART  51— ENVIRONMENTAL 
PROTECTION  REGULA'nONS  FOR 
DOMESTIC  LICENSING  AND  RELATED 
REGULATORY  FUNCTIONS 

3.  The  authority  citation  for  Part  51  is 
revised  to  read  as  follows: 

AutlKxity:  Sec.  181. 68  Stat  948,  as  amended 
(42  U.S.C.  2201):  sees.  201,  as  amended,  202, 
88  Stat.  1242,  as  amended,  1244  (42  U.S.C. 
5641,  5642). 

Subpart  A  also  issued  under  National 
Environmental  Policy  Act  of  1969,  sees.  102, 
104, 105,  83  Stat.  853-854.  as  amended  (42 


VS.C.  4332, 4334. 4335):  and  Pub.  L  95-604. 
Title  n,  (2  Stat.  3033-3041.  Section  51.22  also 
issued  under  sec.  274, 73  Stat  688,  as 
amended  by  92  Stat.  3036-3038  (42  U.S.C. 
2021)  and  under  Nuclear  Waste  Policy  Act  of 
1982,  sec.  121. 96  Stat  2228  (42  U.S.C.  10141). 
Sees.  51.43  and  51.108  also  issued  under 
Nuclear  Waste  Policy  Act  of  1982,  sec.  114(f), 
96  Stat.  2216,  as  amended  (42  U.S.C.  10134(f)). 

4.  In  S  51.20,  existing  paragraph  (b)(13) 
is  redesignated  as  paragraph  (b)(14)  and 
a  new  paragraph  (b)(13)  is  added  to  read 
as  follows: 

§S1.20    Crtfrte  fofnd  Mentmcatlon  of 
Hcenaktg  and  reoMlatory  ectiora  requiring 
envtronmental  impact  statements. 

•        •        •        *        * 

(b)  *  *  • 


551.26    Requlreinent  to  pubNeh  notice  Of 
Intent  and  conduct  scoping  I 


(13)  Issuance  of  a  construction 
authorization  and  license  pursuant  to 
Part  60  of  this  chapter. 
***** 

5.  Section  51.21  is  revised  to  read  as 
follows: 


§51.21  Criteria  for  and 
licensing  and  regulatory 
envlronmefttal 


of 
requiring 


All  licensing  and  regulatory  actions 
subject  to  this  subpart  require  an 
environmental  assessment  except  those 
identified  in  §  51.20(b)  as  requiring  an 
environmental  impact  statement  those 
identified  in  S  51.22(c)  as  categorical 
exclusions,  and  those  identified  in 
S  51.22(d)  as  other  actions  not  requiring 
environmental  review.  As  provided  in 
§  51.22(b),  the  Commission  may,  in 
special  circumstances,  prepare  an 
environmental  assessment  on  an  action 
covered  by  a  categorical  exclusion. 

6.  Section  51.22  is  amended,  by 
revising  the  heading  and  adding  a  new 
paragraph  (d),  to  read  as  follows: 

S  51.22    Criterion  for  categorical  exclusion: 
identification  of  liceneing  and  regulatory 
actions  eNgane  for  categorical  exclusion  or 
ottMrwIse  not  requiring  environmentai 


(d)  In  accordance  with  section  121  of 
the  Nuclear  Waste  Policy  Act  of  1982  (42 
U.S.C.  10141],  the  promulgation  of 
technical  requirements  and  criteria  that 
the  Commission  will  apply  in  approving 
or  disapproving  applications  under  Part 
60  of  this  chapter  shall  not  require  an 
environmental  impact  statement  an 
environmental  assessment,  or  any 
environmental  review  under 
subparagraph  (E)  or  (F)  of  section  102(2) 
ofNEPA. 

7.  In  S  51.26,  paragraph  (a)  is  revised 
and  a  new  paragraph  (c)  is  added,  to 
read  as  follows: 


(a)  Whenever  the  appropriate  NRC 
staff  director  determines  that  an 
environmental  impact  statement  will  be 
prepared  by  NRC  in  connection  with  a 
proposed  action,  a  notice  of  intent  will 
be  prepared  as  provided  in  S  51.27,  and 
will  be  pubUshed  in  the  Federal  Register 
as  provided  in  9  51.116,  and  an 
appropriate  scoping  process  (see 
S§  51.27,  51.28  and  51.29)  will  be 
conducted. 
***** 

(c)  Upon  receipt  of  an  application  and 
accompanying  environmental  impact 
statement  under  §  60.22  of  this  chapter 
(pertaining  to  geologic  repositories  for 
high-level  radioactive  waste),  the 
appropriate  NRC  sta^  director  will 
include  in  the  notice  of  dockeitng 
required  to  be  published  by  §  2.101(0(6) 
of  this  chapter  a  statement  of 
Conunission  intention  to  adopt  the 
environmental  impact  statement  to  the 
extent  practicable.  However,  if  the 
appropriate  NRC  staff  director 
determines,  at  the  time  of  such 
publication  or  at  any  time  thereafter, 
that  NRC  should  prepare  a  supplemental 
environmental  impact  statement  in 
connection  with  the  Commission's 
action  on  the  license  application,  the 
procedures  set  out  in  paragraph  (a)  of 
this  section  shall  be  followed. 

8.  A  new  §  52.67  is  added  to  read  as 
follows: 

S  51.67    EnvlronnMntai  information 
concerning  geologic  repositories. 

(a)  In  lieu  of  an  environmental  report, 
the  Department  of  Energy,  as  an 
applicant  for  a  Hcense  or  license 
amendment  pursuant  to  Part  60  of  this 
chapter,  shall  submit  to  the  Commission 
any  final  environmental  impact 
statement  and  any  supplement  thereto, 
which  the  Department  prepares  in 
connection  with  any  geologic  repository 
developed  under  Subtitie  A  of  Title  I  of 
the  Nuclear  Waste  Policy  Act  of  1982. 

(b)  The  final  environmental  impact 
statement  which  accompanies  the 
Department  of  Energy's 
recommendation  to  the  President  to 
approve  a  site  for  a  geologic  repository 
shall  be  submitted  to  the  Commission  at 
the  time  and  in  the  manner  described  in 
§  60.22  of  this  chapter.  Such  statement 
shall  be  prepared  in  accordance  with 
the  provisions  of  section  114(f)  of  the 
Nuclear  Waste  Policy  Act  of  1982.  The 
statement  shall  include,  among  the 
alternatives  under  consideration,  denial 
of  a  license  or  construction 
authorization  by  the  Commission. 

(c)  Under  applicable  provisions  of 
law,  the  Department  of  Energy  is 
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required  to  supplement  its  final 
environmental  impact  statement 
whenever  the  Department  makes  a 
substantial  change  in  its  proposed 
action  that  is  relevant  to  environmental 
concerns  or  determines  that  there  are 
significant  new  circumstances  or 
information  relevant  to  environmental 
concerns  and  bearing  on  the  proposed 
action  or  its  impacts.  The  Department 
shall  submit  any  supplement  to  its  final 
enviromnental  impact  statement  to  the 
Commission  at  the  time  and  in  the 
manner  described  in  §  60.22  of  this 
chapter. 

(d)  Whenever  the  Department  of 
Energy  submits  a  final  environmental 
impact  statement,  or  a  final  supplement 
to  an  environmental  impact  statement, 
to  the  Commission  pursuant  to  this  1 
section,  it  shall  also  inform  the        I 
Commission  of  the  status  of  any  civil 
action  for  judicial  review  initiated 
pursuant  to  section  119  of  the  Nuclear 
Waste  Policy  Act  of  1982.  This  stahis 
report,  which  the  Department  shall 
update  fiom  time  to  reflect  changes  in 
status,  shall: 

(1)  State  whether  the  environmental 
impact  statement  has  been  found  by  the 
courts  of  the  United  States  to  be 
adequate  or  inadequate;  and 

(2)  Identify  any  issues  relating  to  the 
adequacy  of  the  environmental  impact 
statement  that  may  remain  subject  to 
judicial  review. 

9.  A  new  S  51.109  is  added  to  read  as 
follows: 

951.109    PuMc  hMrtngs  in  procMdlf^ 
for  Isauano*  of  matorlils  Reama  witit  i 
mpael  to  a  gaoioglc  rapoaitory.         I 

(a)(1)  In  a  proceeding  for  the  issuance 
of  a  license  to  receive  and  possess 
source,  special  nuclear,  and  byproduct 
material  at  a  geologic  repository 
operations  area,  the  NRC  staff  shall 
present  its  position  on  whether  it  is 
practicable  to  adopt,  without  further 
supplementation,  the  environmental 
impact  statement  (including  any 
supplement  thereto)  prepared  by  the 
Secretary  of  Energy.  If  the  position  of 
the  staff  is  that  supplementation  of  the 
environmental  impact  statement  by  NRC 
is  required,  it  shall  file  its  final 
supplemental  environmental  impact 
statement  wth  the  Environmental 
Protection  Agency,  furnish  that 
statement  to  commenting  agencies,  and 
make  it  available  to  the  public,  before 
presenting  its  position.  In  discharging  its 
responsibilities  under  this  paragraph, 
the  staff  shall  be  guided  by  the 
principles  set  forth  in  paragraphs  (c)  and 
(d)  of  this  section. 

(2)  Any  other  party  to  the  proceeding 
who  contends  that  it  is  not  practicable 
to  adopt  the  DOE  environmental  impact 


statement  as  it  may  have  been 
supplemented,  shall  file  a  contention  to 
that  effect  in  accordance  with  9  2.714(b) 
of  this  chapter.  Such  contention  must  be 
accompanied  by  one  or  more  affidavits 
which  set  forth  factual  and/or  technical 
bases  for  the  claim  that,  under  the 
principles  set  forth  in  paragraphs  (c)  and 
(d)  of  this  section,  it  is  not  practicable  to 
adopt  the  DOE  environmental  in^>act 
statement,  as  if  may  have  been 
supplemented.  The  presiding  officer 
shall  resolve  disputes  concerning 
adoption  of  the  DOE  environmental 
impact  statement  by  using,  to  the  extent 
possible,  the  criteria  and  procedures 
that  are  followed  in  ruling  on  motions  to 
reopen  under  S  2.734  of  this  chapter. 

(b)  In  any  such  proceeding,  the 
presiding  officer  will  determine  those 
matters  in  controversy  among  the 
parties  within  the  scope  of  NEPA  and 
this  subpart,  specifically  including 
whether,  and  to  what  extent  it  is 
practicable  to  adopt  the  environmental 
impact  statement  prepared  by  the 
Secretary  of  Energy  in  connection  with 
the  issuance  of  a  construction 
authorization  and  license  for  such 
repository. 

(c)  The  presiding  officer  will  find  that 
it  is  practicable  to  adopt  the 
environmental  impact  statement 
prepared  by  the  Secretary  of  Energy 
unless: 

(l)(i)  The  action  proposed  to  be  taken 
by  the  Commission  differs  fi-om  the 
action  proposed  in  the  license 
application  submitted  by  the  Secretary 
of  Energy;  and 

(ii)  The  difference  may  significantly 
affect  the  quality  of  the  human 
environment  or 

(2)  ^gnificant  and  substantial  new 
information  or  new  considerations 
render  the  enviromnental  impact 
statement  inadequate.  New  information 
or  new  consideration  shall  not  be 
deemed  to  render  the  environmental 
impact  statement  inadequate,  for 
purposes  of  this  paragraph,  if  the  new 
information  or  new  considerations  have 
been  addressed  in  a  supplemental 
environmental  impact  statement  that  the 
Secretary  of  Energy  has  submitted  to  the 
Commission  in  accordance  with  the 
provisions  of  this  chapter. 

(d)  To  the  extent  that  the  presiding 
officer  determines  it  to  be  practicable  to 
adopt  the  environmental  impact 
statement  prepared  by  the  Secretary  of 
Energy,  such  adoption  shall  be  deemed 
to  satisfy  all  responsibUities  of  the 
Commission  under  NEPA  and  no  further 
consideration  under  NEPA  or  ti^is 
subpart  shall  be  required. 

(e)  To  the  extent  that  it  is  not 
practicable  to  adopt  the  environmental 
impact  statement  prepared  by  the 


Secretary  of  Energy,  the  presiding  officer 
will: 

(1)  Determine  whether  the 
requirements  of  section  102(2)  (A),  (C), 
and  (E)  of  NEPA  and  die  regulations  in 
this  subpart  have  been  met 

(2)  Independently  consider  the  final 
balance  among  conflicting  factors 
contained  in  the  record  of  the 
proceeding  with  a  view  to  determining 
the  appropriate  action  to  be  taken: 

(3)  Determine,  after  weighing  the 
environmental,  economic,  technical  and 
other  benefits  against  environmental 
and  other  costs,  whether  the 
construction  authorization  or  license 
should  be  issued,  denied,  or 
appropriately  conditioned  to  protect 
environmental  values; 

(4)  Determine,  in  an  uncontested 
proceeding,  whether  the  NEPA  review 
conducted  by  the  NRC  staff  has  been 
adequate;  and 

(5)  Determine,  in  a  contested 
proceeding,  whether  in  accordance  with 
the  regulations  in  this  subpart  the 
construction  authorization  or  license 
should  be  issued  as  proposed. 

(f)  In  making  the  determinations 
described  in  paragraph  (e)  of  this 
section,  the  environmental  impact 
statement  will  be  deemed  modified  to 
the  extent  that  findings  and  conclusions 
differ  fi^m  those  in  the  final  statement 
prepared  by  the  Secretary  of  Energy,  as 
it  may  have  been  supplemented.  The 
initial  decision  will  be  distributed  to  any 
persons  not  otherwise  entiUed  to  receive 
it  who  responded  to  the  request  in  the 
notice  of  docketing,  as  described  ia 

S  51.26(c).  If  the  Commission  or  the 
Atomic  Safefy  and  Licensing  Appeal 
Board  reaches  conclusions  different 
from  those  of  the  presiding  officer  with 
respect  to  such  matters,  the  final 
environmental  impact  statement  will  be 
deemed  modified  to  that  extent  and  the 
decision  will  be  similarity  distributed. 

(g)  The  provisions  of  this  section  shall 
be  followed,  in  place  of  those  set  out  in 
§51.104.  in  any  proceedings  for  the 
issuance  of  a  license  to  receive  and 
possess  source,  special  nuclear,  and 
byproduct  material  at  a  geologic 
repository  operations  area. 

10.  In  S  51.118,  the  existing  text  is 
redesignated  eis  paragraph  (a)  and  a 
new  paragraph  (b)  is  added,  to  read  as 
follows: 

SS1.118    Final  Mivlronmwital  hnpaet 
statament— Node*  of  avaNabHity. 

(a)  *  *  * 

(b)  Upon  adoption  of  a  final 
environmental  impact  statement  or  any 
supplement  to  a  final  environmental 
impact  statement  prepared  by  the 
Department  of  Energy  with  respect  to  a 
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geologic  repository  that  is  subject  to  die 
Nuclear  Waste  Policy  Act  of  1982,  die 
appropriate  NRC  staff  director  shall 
follow  the  procedures  set  out  in 
paragraph  (a)  of  this  section. 

PART  60-OISPO8AL  OF  HIGH-LEVEL 
RADIOACTIVE  WASTES  IN  GEOLOGIC 
REPOSITORIES 

11.  The  authority  citation  for  Part  60  is 
revised  to  read  as  follows: 

Authority:  Sees.  51.  53,  62,  63, 65.  81. 161, 
182. 183,  68  Stat.  929,  930.  932,  933.  935.  948. 
953.  954.  as  amended  (42  U.S.C.  2071,  2073, 
2092.  2093,  2095.  2111,  2201,  2232,  2233);  sees. 
202.  206.  88  Stat.  1244. 1246  (42  U.S.C  5842, 
5846);  sees.  10  and  14,  Pub.  L  95-601,  92  Stat. 
2951  (42  U.S.C.  2021a  and  5851);  gee.  102,  Pub. 
L  91-190,  83  Stat.  853  (42  U.S.C.  4332);  sees. 
114, 121,  Pub.  L  97-425, 96  Stat  2213,  2228,  as 
amended  (42  U.S.C.  10134, 10141). 

For  the  purpose  of  section  223.  68  Stat.  958, 
as  amended  (42  U.S.C.  2273),  SS  60.10,  60.71 
to  60.75  are  issued  under  sec.  161o.  68  Stat 
950,  as  amended  (42  U.S.C.  2201(o)). 

12.  In  S  60.15.  paragraph  (c)  is 
removed  and  paragraph  (d)  is 
redesignated  as  paragraph  (c). 

13.  In  S  60.21.  paragraph  (a)  is  revised 
to  read  as  follows: 

§60^1    Content  Of  appHcatkm. 

(a)  An  application  shall  consist  of 
general  information  and  a  Safefy 
Analysis  Report  An  environmental 
impact  statement  shall  be  prepared  in 
accordance  with  the  Nuclear  Waste 
Policy  Act  of  1982.  as  amended,  and 
shall  accompany  the  application.  Any 
Restiicted  Data  or  National  Security 
Information  shall  be  separated  fiom 
unclassified  information. 
*        •        *        •        « 

14.  Section  60.22  is  revised  to  read  as 
follows: 

S«l^    Fling  and  distrltMJtion  of 
application. 

(a)  An  application  for  a  license  to 
receive  and  possess  source,  special 
nuclear,  or  byproduct  material  at  a 
geologic  repository  operations  area  at  a 
site  which  has  been  characterized,  and 
any  amendments  thereto,  and  an 
accompanying  environmental  impact 
statement  and  any  supplements,  shall  be 
signed  by  the  Secretary  of  Energy  or  the 
Secretary's  authorized  representative 
and  shall  be  filed  in  triplicate  with  the 
Director. 

(b)  Each  portion  of  such  application 
and  any  amendments,  and  each 
environmental  impact  statement  and 
any  supplements,  shall  be  accompanied 
by  30  additional  copies.  Anodier  120 
copies  shall  be  retained  by  DOE  for 
distribution  in  accordance  with  written 
instructions  bom  the  Director  or  the 
Director's  designee. 


(c)  DOE  shall,  upon  notification  of  the 
appointment  of  an  Atomic  Safefy  and 
Licensing  Board,  update  the  application, 
eliminating  all  superseded  information, 
and  supplement  the  environmental 
impact  statement  if  necessary,  and  serve 
the  updated  application  and 
environmental  impact  statement  (as  it 
may  have  been  supplemented)  as 
directed  by  the  Board.  At  Uiat  time  DOE 
shall  also  serve  one  such  copy  of  the 
application  and  environmental  impact 
statement  on  the  Atomic  Safefy  and 
Licensing  Appeal  Panel.  Any  subsequent 
amendments  to  the  application  or 
supplements  to  the  environmental 
impact  statement  shall  be  served  in  the 
same  manner. 

(d)  At  the  time  of  filing  of  an 
application  and  any  amendments 
thereto,  one  copy  shall  be  made 
available  in  an  appropriate  location 
near  the  proposed  geologic  repository 
operations  area  (which  shall  be  a  public 
document  room,  if  one  has  been 
established)  for  inspection  by  the  public 
and  updated  as  amendments  to  the 
application  are  made.  The  ~ 
environmental  impact  statement  and 
any  supplements  thereto  shall  be  made 
available  in  the  same  manner.  An 
updated  copy  of  the  application,  and  the 
environmental  impact  statement  and 
supplements,  shall  be  produced  at  any 
public  hearing  held  by  the  Commission 
on  the  application,  for  use  by  any  party 
to  the  proceeding. 

(e)  The  DOE  shall  certify  diat  die 
updated  copies  of  the  application,  and 
the  environmental  impact  statement  as 
it  may  have  been  supplemented,  as 
referred  to  in  paragraphs  (c)  and  (d)  of 
this  section,  contain  the  current  contents 
of  such  documents  submitted  in 
accordance  with  the  requirements  of 
this  part. 

15.  In  §  60.24,  the  section  heading  and 
paragraphs  (a)  and  (c)  are  revised  to 
read  as  follows: 

§60.24    Updating  of  application  and 
environmental  Impact  statamant 

(a)  The  application  shall  be  as 
complete  as  possible  in  the  light  of 
information  that  is  reasonably  available 
at  the  time  of  docketing. 

***** 

(c)  The  DOE  shall  supplement  its 
environmental  impact  statement  in  a 
timely  manner  so  as  to  take  into  account 
the  environmental  impacts  of  any 
substantial  changes  in  its  proposed 
actions  or  any  significant  new 
circiunstances  or  information  relevant  to 
environmental  concerns  and  bearing  on 
the  proposed  action  or  its  impacts. 

16.  In  §  60.31,  the  introductory 
paragraph  is  revised  to  read  as  follows: 


960J1    Construction  authorttation. 

Upon  review  and  consideration  of  an 
application  and  environmental  impact 
statement  submitted  under  this  part,  the 
Commission  may  authorize  construction 
if  it  determines: 


17.  In  S  60.51,  the  ipti*oductory  portion 
of  paragraph  (a),  and  paragraph  (b),  are 
revised  to  read  as  follows: 

9  60.51    Lioanae  amandnient  for 
pamanant  doeure. 

(a)  DOE  shall  submit  an  application  to 
amend  the  Ucense  prior  to  permanent 
closure.  The  submission  shall  consist  of 
an  update  of  the  license  application 
submitted  under  SS  60.21  and  60.22. 
including: 

*        *        •        •        • 

(b)  If  necessary,  so  as  to  take  into 
account  the  environmental  impact  of 
any  substantial  changes  in  the 
permanent  closure  activities  proposed  to 
be  carried  out  or  any  significant  new 
information  regarding  the  environmental 
impacts  of  such  closure,  DOE  shall  also 
supplement  its  environmental  impact 
statement  and  submit  such  statement,  as 
supplemented,  with  the  application  for 
license  amendment 

Dated  at  Rockville,  Maryland  this  29th  day 
of  April  198& 

For  the  Nuclear  Regulatory  Commission. 
Samuel  |.  Chilk, 

Secretary  of  the  Conunisaion. 

[FR  Doc.  88-8979  Filed  5-4-88;  &-45  am) 
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FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  545 

[Na  88-903] 

Preapproved  Securities  Brokerage 
Servica  Corporation  Activtties 

Date:  April  28, 1988 

aoency:  Federal  Home  Loan  Bank 
Board. 

ACTION:  Proposed  rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board")  is  proposing  to  adopt 
amendments  to  12  CFR  545.74,  its 
service  corporation  regulations,  by 
inserting  a  new  paragraph  545.74(c)(4) 
"Securities  brokerage  activities"  and 
renumbering  subsequent  paragraphs. 
The  purpose  of  the  proposed 
amendments  is  to  enable  service 
corporations  to  commence  certain  types 
of  securities  brokerage  activities, 
without  preparing  an  application  and 
obtaining  individual  Board  approval. 
The  amendments  designate  certain 
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types  of  securities  brokerage  activities 
as  preapproved  service  corporation 
activities. 

DATE:  Comments  must  be  received  by 
lune  6, 1988. 

AOORESS:  Send  comments  to  Director, 
Information  Services  Section,  Office  of 
the  Secretariat,  Federal  Home  Loanj 
Bank  Board,  1700  G  Street,  NW..       ' 
Washington.  DC  20552.  Comments  will 
be  available  for  public  inspection  at  this 
address. 

FOR  FURTHER  INFORMATION  CONTACT 
Dean  V.  Shahinian.  Deputy  Director  for 
Corporate  Activities.  (202)  377-7289;  V. 
Gerard  Comizio.  Director,  (202)  377- 
6411;  Corporate  and  Securities  Division; 
or  Julie  L  Williams,  Deputy  General 
Counsel  for  Securities  and  Corporate 
Structure,  (202)  377-6459,  Office  of 
General  Counsel,  Federal  Home  Loan 
Bank  Board.  1700  G  Street  NW.. 
Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  5(c)(4)(b)  of  the  Home  Owners 
Loan  Act  of  1933. 12  U.S.C.  1464(c)(4)(B), 
provides  that  a  Federal  association  may 
invest  up  to  three  percent  of  its  assets  in 
a  corporation  chartered  in  the  state 
where  the  association  has  its  home 
ofBce.  provided  that  at  least  one  half  of 
the  investments  in  excess  of  one  percent 
must  be  for  community  development 
purposes.  The  Board  has  implemented 
this  authority  in  12  CFR  545.74,  which 
authorizes  investment  in  service       < 
corporations.  i 

The  Board  considers  service 
corporations  an  important  adjunct  to 
traditional  association  activities  and 
recognizes  the  significant  profit 
contributions  that  they  may  make.  The 
Board  also  seeks  to  ensure  that  the 
associations  conduct  activities  in  ways 
that  do  not  entail  undue  risk  to 
institutional  safety  and  soundness. 

In  recent  years,  the  Board  has 
received  numerous  applications  for 
service  corporations  to  conduct  various 
types  of  securities  brokerage  activities. 
These  applications  are  reviewed  by  the 
Supervisory  Agent  at  the  District  Bank, 
then  transmitted  to  the  Board's  Office  of 
Distiict  Banks.  Office  of  General 
Counsel,  and  Office  of  Regulatory 
Policy,  Oversight,  and  Supervision  for 
review  prior  to  submission  to  the  Board. 

The  staff  has  noted  that  while  certain 
applications  raise  legal  and/or  safety 
and  soundness  concerns  or  present 
unusual  or  problematic  facts,  many 
applications  present  similar  facts  and 
seek  permission  to  conduct  activities 
structured  in  a  way  that  either  does  not 
raise  legal  or  supervisory  concerns  or 
that  raises  concerns  that  can  be  and 


have  been  addressed  by  imposing 
conditions  on  the  approvals.  Such 
applications  are  regularly  approved  by 
the  Board,  and  standard  types  of 
conditions  of  approval  have  been 
developed. 

The  Board  is  sensitive  to  the 
importance  of  expediting  the  processing 
and  review  of  applications  in  the 
minimum  time  period  necessary  to 
satisfy  the  Board's  interests  in  assuring 
the  safety,  soundness,  and  legahty  of  a 
proposed  service  corporation  activity. 
As  a  result  of  this  concern,  the  Board 
has  in  the  past  delegated  authority  to 
the  Principal  Supervisory  Agents 
("PSA")  of  the  District  Banks  in  certain 
cases  to  approve  applications  for 
securities  brokerage  activities  that  do 
not  differ  materially  from  certain 
applications  that  have  been  approved 
by  the  Board.  In  these  cases,  the  PSA 
reviews  the  documents,  analyzes  the 
materiaUty  of  any  differences  between 
the  apphcation  at  hand  and  the 
precedential  application  approved  by 
the  Board,  and  (if  there  are  no  material 
differences)  may  approve  the 
application  subject  to  the  conditions 
that  the  Board  has  specified. 

Section  S45.74(c)  lists  activities  in 
which  service  corporations  may  engage 
without  prior  approval.  The  Board  is 
proposing  to  add  certain  securities 
brokerage  activities  to  those  that  are 
preapproved  in  order  to  eliminate  the 
current  unnecessarily  cumbersome 
apphcation  process.  The  Board  proposes 
to  create  a  new  paragraph  (c)(4). 
"Secimties  brokerage  activities,"  in 
which  certain  securities  brokerage 
services  are  preapproved,  and  to  make 
corresponding  technical  changes. 

Section  545.74(c)  has  generally  set 
forth  a  relatively  brief,  general 
description  of  each  preapproved 
activity.  The  instant  proposal  would 
deviate  from  this  approach  by  setting 
forth  a  number  of  particular 
requirements  relating  to  the  manner  in 
which  it  would  be  conducted  and 
regulated.  These  limitations  and 
conditions  are  set  forth  under  two 
paragraphs  {i)(A)-(I),  which  would  set 
out  the  requirements  relating  to  the 
manner  in  which  the  business  would  be 
conducted,  and  (ii)(A)-{I),  which  would 
set  forth  activities  that  the  service 
corporation  would  be  prohibited  from 
conducting  without  express  Board 
approval. 

The  Board  specifically  seeks  comment 
on  whether  the  material  included  in 
(i)(A}-(I)  and  (ii)(AHI)  should  be 
included  at  all  and  whether  any 
requirements  should  be  expanded, 
modified,  or  deleted.  On  the  one  hand,  it 
may  be  advantageous  for  the  Board  to 
spell  out  in  a  readily  available 


pubUcation.  such  as  the  Code  of  Federal 
Regulations,  detailed  rules  specifying 
what  is  expected  of  a  service 
corporation  to  engage  in  securities 
brokerage  activity.  On  the  other  hand, 
promulgating  regulations  that  attempt  tg 
detail  conditions  and  limitations  on  a 
preapproved  activity  may  be  thought  to 
add  inordinate  expense  to  institutions' 
compliance  activities,  limit  competitive 
flexibiUty,  and  create  significant 
penalties  and  disincentwes. 

If.  however,  the  Board  were  to  delete 
these  provisions  and  promulgate  a  rule 
that  permits  all  securities  brokerage 
activities  on  an  agency  or  riskless 
principal  basis  without  any  conditions. 
commenters  are  asked  to  provide  views 
on  the  most  appropriate  way  to  provide 
supervisory  guidance  to  service 
corporations  engaging  in  securities 
brokerage  activities. 

The  Board  proposes  to  preapprove  the 
type  of  securities  brokerage  activities 
that  it  has  routinely  approved  on  a  case- 
by-case  basis.  For  example,  a 
preapproved  type  of  service  corporation 
would  be  limited  to  selling  securities  on 
an  agency  or  "riskless  principal"  basis 
because  such  transactions  do  not  entail 
inventory  and  other  brokerage  risks. 
Because  sustained  losses  could  raise 
supervisory  concerns,  preapproval 
would  apply  only  if  operations  are 
projected  to  be  profitable  within  one 
year.  In  addition,  to  qualify  for 
preapproval.  brokerage  services  must.be 
provided  in  areas  segregated  from  the 
areas  where  depository  activities  are 
conducted  and,  if  advertised,  must  be 
advertised  to  distinguish  the  service 
corporation  from  the  insured  institution 
in  order  to  minimize  the  opportunities 
for  investor  confusion  between  the 
brokerage  services,  where  investments 
are  not  insured,  and  the  savings 
activities,  guaranteed  by  the  Federal 
Savings  and  Loan  Insurance  • 

Corporation. 

WTiere  a  service  corporation  contracts 
with  a  third-party  broker-dealer,  the 
arrangement  is  not  eligible  for 
preapproval  if  the  broker-dealer  and  its 
officers,  principals,  and  owners  have 
been  sanctioned  with  regard  to 
securities  activities  by  a  court, 
governmental  agency,  or  self-regulatory 
organization.  Any  contract  entered  into 
with  a  third-party  broker-dealer  must  be 
with  the  service  corporation,  not  the 
association,  and  must  provide  that  the 
broker-dealer  will  indemnify  the  service 
corporation  for  misconduct  by  broker- 
dealer  personnel.  A  service 
corporation's  use  of  any  association 
customer  list  would  be  preapproved 
solely  for  its  own  business  purposes  and 
not  for  distribution  to  third  parties.  To 


continue  the  preapproved  services,  a 
service  corporation  would  be  required  to 
provide  the  PSA  with  certifications 
regarding  the  adequacy  of  the  service 
corporation's  supervisory  procedures 
and  its  maintenance  of  a  separate 
corporate  identity  from  the  association. 
These  are  certifications  that  the  Board 
typically  has  required  of  brokerage 
service  corporations. 

Notably,  a  service  corporation's 
eligibility  for  preapproval  will  not  be 
affected  by  the  form  of  compensation  of 
the  service  corporation's  employees, 
who  may  be  compensated  on  a  salary  or 
commission  basis.  Until  recently,  the 
Board  had  limited  its  case-by-case 
approvals  to  those  situations  where 
service  corporation  employees  were 
compensated  only  on  a  salaried  basis. 
After  re-examining  the  issue,  however, 
the  Board  determined  that  such  a 
limitation  was  not  needed  as  a 
safeguard  in  the  conduct  of  service 
corporation  seciuities  brokerage 
activities  and  its  removal  would  afford 
the  service  corporation  valuable 
flexibility  in  structuring  its  employment 
compensation  arrangements. 
Accordingly,  the  proposed  preapproval 
criteria  do  not  distinguished  between 
commission  or  salary  compensation  of 
service  corporation  employees  as  a 
factor  affecting  preapproved  status. 

The  Board  requests  comment  on  the 
elements  of  the  proposed  preapproved 
securities  brokerage  activities  and 
whether  other  activities  shdlild  be 
preapproved.  The  Board  also  solicits 
comments  as  to  whether  any  other 
safeguards  should  be  added  to  the 
preapproval  conditions  or  whether  any 
of  the  preapproval  criteria  are 
unnecessary  and.  if  so.  why  they  should 
be  eliminated  or  modified. 

Many  activities  would  not  be 
preapproved.  particularly  those  that  the 
Board  has.  upon  application,  previously 
denied.  The  regulation  specifically 
identifies  some  of  these,  and  a  service 
corporation  must  obtain  Board  approval 
to  engage  in  an  activity  that  is  not  pre- 
approved.  For  example,  non- 
preapproved  activities  include  executing 
fransactions  as  a  principal  (other  than  a 
riskless  principal),  providing  certain 
investment  advisory  services;  paying 
referral  fees  to  association  employees; 
obtaining  association  customer  account 
balances;  soUciting  specific  securities 
transactions;  indemnifying  a  third-party 
broker-dealer  permitting  non-registered 
employees  to  pierform  oAer  than  clerical 
and  administrative  duties;  and  the 
association's  providing  margin  credit  or 
entering  certain  contracts.  "Ilie  Board 
solicits  comments  on  whether  any  of 


these  activities  should  also  be 
preapproved. 

Any  service  corporation  that  intends 
to  engage  in  preapproved  securities 
brokerage  activities  would  be  required 
to  furnish  to  its  PSA,  no  later  than  30 
days  prior  to  the  conunencement  of 
operations,  a  written  notice  of  the 
identity  of  the  service  corporation  and 
the  brokerage  services  to  be  provided, 
copies  of  all  contractual  agreements  and 
memoranda  entered  into  by  the  service 
corporation  with  broker-dealers, 
investment  advisors,  and  their  affiliates, 
and  the  parent  insured  institution,  and  a 
legal  opinion,  from  counsel  independent 
from  the  association,  stating  that  the 
activities  to  be  conducted  qualify  for 
preapproved  status. 

n.  PubBc  Comment  Period 

The  Board  has  determined  that  a  30- 
day  public  comment  period  is 
appropriate  because  prompt  action  is  in 
the  pubUc  interest  in  order  to  make  the 
amendments  and  expedited  procedures 
available  as  soon  as  possible. 

InitiaV^egulatory  FlexibiHfy  Anafysn 

Pursuant  to  section  3  of  the  Regulatory 
FlexibiUty  Act.  5  U.S.C.  603,  the  Board  is 
providing  the  following  initial  regulatory 
flexibility  analysis: 

1.  Reasons,  objectives,  and  legal 
bases  underlying  the  proposed  rules. 
These  elements  have  been  discussed 
elsewhere  in  the  supplementary 
INFORMATION  regarding  the  proposal 

2.  Small  entities  to  which  the 
proposed  rules  would  apply.  The  rules 
would  apply  to  aU  insured  institutions. 

3.  Impact  of  the  proposed  rules  on 
small  institutions.  To  the  extent  that  the 
rules  would  affect  small  institutions,  this 
has  been  discussed  elsewhere  in  the 
proposal. 

4.  Overlapping  or  conflicting  federal 
rules.  There  are  no  federal  rules  which 
duplicate,  overlap,  or  conflict  with  the 
proposed  rules. 

5.  Alternatives  to  the  proposed  rule. 
Other  alternatives,  such  as  the  present 
rules,  may  tend  to  prolong  the  waiting 
for  permission  to  engage  in  brokerage 
activities.  More  liberal  provisions  may 
raise  questions  of  statutory  authorify. 

List  of  Subjects  In  12  CFR  Port  545 

Accounting.  Consumer  protection. 
Credit,  Electronic  funds  transfers. 
Investments,  Manufactured  homes, 
Mortgages,  Reporting  and  recordkeeping 
requirements.  Savings  and  loan 
associations. 

Accordingly,  the  Board  hereby 
proposes  to  amend  Part  545,  Subchapter 
C.  Chapter  V.  Title  12,  Code  of  Federal 
Regulations,  as  set  forth  below. 


SUBCHAPTER  C-FEDERAL  SAVINGS  AND 
LOAN  SYSTEM 

PART  545— OPERATIONS 

1.  The  authority  citation  for  Part  545 
continues  to  read  as  follows: 

Authority:  Sec.  5A,  47  Stat.  727,  at  added 
by  sec.  1,  64  Stat.  256  as  amended  (12  U.S.C. 
142Sa]:  sec.  5,  48  Stat  132.  as  amended  (12 
U.S.C.  1464);  sees.  402-403.  407,  46  Stat  1ZS&- 
1257, 1280,  as  amended  (12  U.&C  1725-1728, 
and  1730):  Reorg.  Plan  No.  3  of  1947,  FR  4961. 
3  CFR  1943-1948  Comp..  p.  1071. 

2.  Amend  §  545.74  by  redesignating 
the  existing  paragraphs  (c)  (4),  (5),  and 
(6)  as  the  new  paragraphs  (c)  (5),  (6), 
and  (7);  by  adding  a  new  paragraph 
(c)(4);  by  revising  the  new  paragraph 
(c)(5)(v);  and  by  revising  the  new 
paragraph  (c)(7)  to  read  as  follows: 

§545.74    Swvtce  cof powUons. 

(c)  Permitted  activities.  *  *  • 
(4)  Securities  brokerage  services,  (i) 
Execution  of  securities  transactions  on 
an  agency  or  riskless  principal  basis 
solely  upon  the  order  of  and  for  the 
account  of  customers,  provided  that  the 
service  corporation: 

(A)  Furnishes  to  the  Principal 
Supervisory  Agent  within  60  days  after 
the  commencement  of  operations  an 
initial  opinion  of  coiuisel,  with  an 
imdertaking  to  provide  annual 
certifications  thereto  from  the  board  of 
directors  of  the  association  thereafter. 
that  the  association  and  its  service 
corporation  are  conducting  the  subject 
brokerage  operations  in  a  manner  that  is 
consistent  with  the  Board's  poUcy  on  the 
establishment  of  separate  corporate 
identities  for  savings  and  loan 
associations  and  their  service 
corporations,  as  set  forth  in  12  CFR 
563.37  and  570.10; 

(B)  Projects  the  operations  will  be 
profitable  or  will  become  profitable  on  a 
fiscal  year  basis  within  one  year  based 
on  reasonable  assiunptions,  provides 
written  documentation  of  such 
projection  to  the  Principal  Supervisory 
Agent  within  60  days  of  commencement 
of  operations,  and  provides  the  Principal 
Supervisory  Agent  annually  with 
financial  statements  of  the  service 
corporation,  in  form  and  content 
satisfactory  to  the  Principal  Supervisory 
Agent; 

(C)  Agrees  in  writing  with  the 
association  that  the  service  corporation 
will  not  disclose  to  any  third  parties  the 
Ust  of  the  names  and  addresses  of  the 
customers  of  the  association  for  any 
purpose  and  that  the  service  corporation 
will  use  any  such  customer  list  solely  for 
its  business  purposes; 
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(D)  Conducts  securities  brokerage 
activities  in  an  area  segregated  from  the 
areas  where  the  association's  depository 
functions  are  performed  and  clearly 
identifies  and  distinguishes  the  area 
from  other  portions  of  the  association's 
pubUc  premises  as  dedicated  to  the 
securities  business; 

(E)  Distinguishes  advertising  by  the 
service  corporation  from  the 
association,  in  particular  so  that 
advertising  does  not  indicate  or  imply 
that  the  securities  or  transactions  of  the 
service  corporation  are  insured  by  the 
FSUC; 

(F)  Does  not  enter  into  any  third  party 
contract  such  as  with  a  broker-dealer, 
with  an  entity  that  in  the  past  ten  years 
has  been  limited,  or  whose  officers, 
principals,  or  owners  in  the  past  ten 
years  have  been  limited,  in  its  securities 
activities,  such  as  by  censure, 
suspension.  Injunction,  or  consent     , 
decree,  by  a  court,  governmental       I 
agency,  or  self-regulatory  organization, 
in  securities  industry  activities  or  has 
been  convicted  of  a  felony  or  filed  for 
bankruptcy; 

(G)  Where  the  service  corporation 
enters  a  contract  .with  a  third-party 
broker-dealer,  the  contract  provides  that 
the  third-party  broker-dealer  agrees  to 
indemnify  fully  the  service  corporation 
and  the  association  for  any  liability 
caused  by  the  negligence,  recklessness, 
or  intentional  conduct  of  the  broker- 
dealer  or  its  employees; 

(H)  Provides  to  the  Principal 
Supervisory  Agent  an  initial  opinion  of 
counsel  or  an  opinion  from  the  senior 
sectuities  principal  responsible  for 
overseeing  the  subject  brokerage 
program  that  the  program  has  been 
estabUshed  pursuant  to  operational 
procedures  that  are  intended  to  ensure 
that  the  program  is  conducted  in 
conformity  with  applicable  securities 
laws  and  regidations  and  that  such 
procedures  include  internal  controls  and 
supervisory  systems  that  have  been 
established  and  are  to  be  applied  to 
reasonably  detect  and  prevent 
violations  of  Federal  securities  statutes, 
the  rules  adopted  thereunder,  and  the 
rules  of  self-regulatory  organizations 
applicable  to  broker-dealers,  including 
but  not  limited  to  those  provisions 
designed  to  prevent  churning,  unsuitable 
recommendations,  charging  excessive 
prices,  and  the  making  of  fraudulent 
representations  in  connection  with  the 
o^er,  sale,  or  purchase  of  seciuities 
("the  regulations");  and  on  an  annual 
basis  thereafter  provides  a  certification 
by  the  senior  securities  principal 
responsible  for  supervising  and        i 
overseeing  the  subject  brokerage      | 
program  that  he  or  she  has  discharged 
the  obligations  incumbent  upon  him  or 


her  by  reason  of  such  procedures  and 
systems  previously  described  and  has 
no  reasonable  behef  or  cause  to  believe 
that  such  procedures  and  systems  are 
not  being  complied  with  or  that  a 
violation  of  the  regulations  has 
occurred; 

(I)  Does  not  condition  the  sale  of 
securities  to  a  customer  on  the 
customer's  utilizing  services  of  any 
affiUate  of  the  insured  institution,  the 
service  corporation,  or  a  third-party 
broker-dealer; 

(ii]  Service  corporation  activities 
authorized  under  this  paragraph  (c)(4) 
may  not  include  the  foUowiog  activities: 

(A)  Execution  of  securities 
transactions  on  a  principal  basis, 
including  market-making  and 
underwriting,  except  on  a  riskless 
principal  basis  and  except  as  permitted 
under  paragraph  (c)(3)  of  this  section: 

(B)  Provision  of  investment  advisory 
services,  except  for  [1]  Standardized 
investment  advice  derived  from 
unaffiliated  third-party  sources;  [2) 
individualized  investment  advice 
provided  to  natural  persons;  and  (J) 
investment  advisory  services  autho^jzed 
pursuant  to  paragraph  (c)(2)  of  this 
section; 

(C)  Payment  of  a  referral  fee,  bonus, 
or  any  incentive  compensation,  in  cash 
or  in  kind,  to  any  employee  of  the 
association  for  referring  any  customer  to 
the  service  corporation; 

(D)  Provision  by  the  association  or  the 
acceptance  by  the  service  corporation  of 
information  relating  to  the  association's 
customers'  balance  in  savings  accounts, 
certificates  of  deposit,  individual 
retirement  accounts  or  other  accounts, 
or  the  maturity  dates  of  any  account  or 
certificate; 

(E)  Solicitation  of  specific  securities 
transactions  by  any  registered 
representative; 

(F)  Indemnification  by  the  association 
or  the  service  corporation  of  a  third- 
party  broker-dealer; 

(G)  Extension  of  margin  credit  by  the 
association  to  customers  of  the  service 
corporation; 

(H)  Entry  into  any  third-party 
confract,  such  as  with  a  broker-dealer, 
directly  by  the  association; 

(I)  Non-registered  representatives  who 
are  dual  employees  of  the  association 
performing  other  than  clerical  or 
ministerial  tasks. 

(iii)  Any  association  that  intends  to 
acquire  or  estabUsh  a  service 
corporation  to  engage  in  preapproved 
securities  brokerage  activities  shall 
furnish  to  the  Principal  Supervisory 
Agent,  no  later  than  30  days  prior  to  the 
commencement  of  operations,  written 
notice  containing  a  full  description  of 
the  brokerage  services  to  be  provided. 


together  with  copies  of  all  executed 
contractual  agreements  and  memoranda 
between  the  service  corporation  and 
third-party  broker-dealers,  investment 
advisors,  and  their  affiUates,  and  the 
parent  insured  institution,  and  a  legal 
opinion  from  independent  counsel  that 
the  securities  brokerage  services  qualify 
as  preapproved  under  this  paragraph 
(c)(4). 

(iv)  The  Principal  Supervisory  Agent 
may  request  additional  information  at 
any  time  regarding  the  operations  of  the 
service  corporation  if  he  has  supervisory 
concerns  about  the  activity,  has 
evidence  that  the  activity  may  not  be  in 
the  best  interest  of  the  association  or 
service  corporation,  or  has  questions  as 
to  whether  the  activities  are  being 
conducted  in  a  manner  that  is 
preapproved. 
(5)  Other  investments.  *  *  * 
(v)  Investing  in  the  capital  of  a  small 
business  investment  company  or 
minority  enterprise  small  business 
investment  company  licensed  pursuant 
to  section  302(d)  of  the  Small  Business 
Investment  Act  of  1958  by  the  U.S.  Small 
Business  Administration  to  invest  in 
small  businesses  engaged  exclusively  in 
the  activities  listed  in  paragraphs  (c)  (1) 
through  (6)  of  this  section: 
***** 

(7)  Activities  reasonably  incident  to 
those  listed  in  paragraphs  (c)  (1)  through 
(6)  of  this  section. 
*        *        *        •        • 

By  the  FederaLHome  Loan  Bank  Board. 
John  F.  GUzsoai. 
Assistant  Secretary. 
[FR  Doc  88-10025  Filed  5-4-^  8:45  am] 
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DEPAFmiENT  OF  HEALTH  AND 
HUMAN  SERVICES  \ 

Food  and  Drug  Administration 

21  CFR  Part  211 

[Docket  NaMN-0027] 

Tampar^tealstant  Packaging 
Requiramenta  for  Certain  Over-the- 
Counter  (OTC)  Human  Drug  Products 

AOENCV:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

SUMNNARV:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  tampei^resistant  packaging 
regulation,  which  appUes  to  all  over-the- 
counter  (OTC)  human  drug  products, 
except  dermatologies,  dentifiices, 
insulin,  and  throat  lozenges.  Under  the 
proposed  amendment,  manufacturers 
and  packagers  would  be  required  to 


market  two-piece  hard  gelatin  capsules 
in  packaging  utilizing  a  minimum  of  two 
tamper-resistant  packaging  featnres. 
unless  the  capsules  are  manufactured  in 
such  a  way  that  the  capsules  are  sealed 
by  a  tamper-resistant  packaging 
technology,  in  which  case  the  standard 
OTC  tamper-resistant  packaging 
requirement  for  a  minimiim  of  one 
tamper-resistant  feature  is  applicable. 
This  proposed  new  requirement  for 
capsules  relates  only  to  hard  gelatin 
capsules,  and  has  no  appUcabihty  to 
soft  gelatin  capsules  (also  known  as  soft 
gels).  This  action  is  proposed  as  part  of 
agency  efTorts  to  improve  consumer 
protection  from  the  threat  of  product 
tampering. 

dates:  Comments  by  July  5. 1988.  The 
proposed  effective  date  is  1  year  after 
the  date  of  publication  of  a  final  rule  in 
the  Federal  Register.  All  products 
subject  to  the  final  rule  initially 
introduced  or  initially  delivered  for 
introduction  in  Interstate  commerce 
after  the  effective  date  of  the  final  rule 
and  not  in  comphance  with  the  final  rule 
would  be  subject  to  regulatory  action. 
address:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-82. 5600  Fishers  Lane,  Rockville,  MD 
20857. 

RM  RNITNER  MFOIIMATION  CONTACT. 

Sally  L  Maher.  Center  for  Drug 
Evaluation  and  Research  (HPN-362), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20657, 301- 
295-8049. 

SUPPUEMCNTARV  MRMMATION: 
1.  Introduction 

FDA  is  proposing  to  amend  its 
tamper-resistant  packaging  regulations 
for  OTC  drug  products  (21  CFR  211.132). 
The  drug  products  that  are  covered  by 
the  regulations  include  all  OTC  drug 
products,  except  dermatologies  (i.e.. 
products  appUed  to  the  skin), 
dentifrices,  insulin,  and  throat  lozenges. 
The  proposed  amendment  is  part  of  the 
agency's  continuing  review  of  the 
potential  public  health  threat  posed  by 
product  tampering.  For  example, 
tampering  incidents  resulted  in  one 
death  in  February  1966.  and  two 
subsequent  deaths  in  June  1986,  of 
consumers  who  unknowingly  constmied 
OTC  encapsulated  drugs  that  had  been 
poisoned  with  cyanide. 

The  agency  recognizes  that  the 
requirements  f<»>  tanq)er-resistant 
packaging  that  were  promulgated  hi 
1982  are  in  large  part  responsible  for  a 
vast  improvement  in  tampan-resistant 
packaging,  and  that  this  has  been  an 
enormous  benefit  to  public  health  and 
safety.  Nonetheless,  despite  an 


unprecedented  effort  sii>ce  1982  by  drug 
manufacturers  and  packagers  to  provide 
tamper-resistant  features  of  OTC 
products,  the  agency  believes  it  may  be 
necessary  to  amend  the  existing 
regulations  to  improve  consumer 
protection  in  regard  to  two-piece  hard 
gelatin  capsules,  the  dosage  form 
associated  with  the  most  serious 
tampering  incidents. 

A  consumer's  first  defense  against 
being  harmed  by  a  product  that  has 
been  tampered  with  is  being  aware  of 
the  fact  that  tampering  has  occurred.  In 
promulgating  the  tamper-resistant 
packaging  regulations  (47  FR  50442; 
November  5, 1982),  FDA  recognized  that 
such  packaging  should  offer  a  signal  to 
consumers  that  a  product  has  been 
tampered  with.  The  regulation  defined  a 
tamper-resistant  package  as  one  "having 
an  indicator  or  barrier  to  entry  which,  if 
breached  or  missing,  can  reasonably  be 
expected  to  provide  visible  evidence  to 
consumers  that  tampering  has 
occurred."  FDA's  investigations  of  the 
tampering  incidents  since  tamper- 
resistant  packaging  was  introduced, 
show  that  such  packaging  is  indeed 
tamper-evident  and  has,  in  fact  usuaOy 
offered  a  signal  to  users  that  the  product 
has  been  tampered  with. 

FDA  believes  that  the  proposed 
amended  tamper-resistant  requirements 
for  two-piece  hard  gelatin  capsules 
would  provide  a  necessary  additional 
measure  of  consumer  protection.  Many 
manufacturers  have  already  voluntarily 
taken  measures  that  are  consistent  widi 
this  proposal.  However,  the  agency 
believes  there  is  a  need  to  amend  the 
regulation  to  ensure  that  all 
manufacturers  of  this  dosage  form 
provide  this  increased  level  of 
protection. 

n.  Proposed  Revisions  to  the  Regulation 

The  agency  is  proposing  that 
manufacturers  and  packagers  be 
required  to  market  two-piece  hard 
gelatin  capsules  in  packaging  utilizing  a 
minimum  of  two  tamper-resistant 
packaging  features,  unless  the  capsules 
are  manufactured  in  such  a  way  that  the 
capsules  are  sealed  by  a  tamper- 
resistant  technology,  in  which  case  the 
standard  OTC  tamper-resistant 
requirement  for  a  minimum  of  one 
tamper-resistant  feature  is  applicable. 

Because  all  of  the  known  fatalities 
resulting  from  tampering  with  OTC 
drugs  were  associated  with  unsealed, 
two-piece  hard  gelatin  capsules.  FDA 
believes  it  would  be  prudent  to  require 
that  extra  precautions  to  protect  against 
tampering  be  taken  for  products 
maiketed  over-the-counter  in  this 
dosage  form.  Under  the  proposed 
amendment,  such  capsules  would  be 


required  to  provide  an  increased  level  of 
protection  against  tampering. 

This  {miposal  states  that  a  minimum 
of  two  tamper-resistant  features  is 
required  on  the  packaging  of  hard 
gelatin  capsules  that  are  not  acceptably 
sealed.  Under  the  proposal,  therefore, 
the  manufactiu%r  would  have  a  choice 
of  two  approaches  to  increasing  the 
tamper-resistance  of  two-piece  hard 
gelatin  capsules:  (1)  Use  a  tamper- 
resistant  technology  to  seal  the 
capsules;  or  (2)  use  a  minimum  of  two 
tamper-resistant  features  on  the 
packaging  for  the  capsules.  (This 
provision  would  have  no  applicability  to 
soft  gelatin  capsules,  also  known  as  soft 
gels.)  The  proposal  would  add  this 
requirement  to  paragraph  (b)  of  the 
regulation. 

FDA  is  also  proposing  several 
technical  changes,  for  purposes  of 
updating  the  regulation  as  follows: 

1.  The  agency  is  proposing  to  modify 
the  introductory  provision  in  paragraph 
(a)  to  acknowledge  that  tamper-resistant 
packaging  has  now  been  utilized  for 
some  time. 

2.  The  provision  in  paragraph  (e). 
stating  that  OTC  products  subject  to 
new  drug  applications  are  also  subject 
to  the  temper-resistant  packaging 
regulations,  is  proposed  to  be  changed 
to  update  the  citations  and  to  explain 
the  applicability  of  the  cited  provisions. 

3.  The  agency  is  proposing  to  delete 
paragraph  (g).  This  paragraph  is 
proposed  to  be  deleted  in  its  entirety 
because  it  refers  to  dates  in  1983  and 
1984  for  compliance  with  the  original 
regulation. 

Elsewhere  in  this  issue  of  the  Federal 
Register.  FDA  is  aimouncing  the 
availabiUty  of  a  Compliance  Policy 
Guide  which  updates  the  list  of 
accepteble  tamper  resistant 
technologies  first  conteined  in  the 
preamble  of  the  November  5. 1982  (47  FR 
50442),  final  rule.  This  updated  Usting 
also  describes  accepteble  technologies 
for  sealing  hard  gelatin  capsules. 

in.  Legal  Basis  for  Proposed  New 
Requiremento 

The  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  sete  up  a  system  of 
regulation  regarding  the  safety  and 
effectiveness  of  drug  producis.  Under 
the  act  FDA  has  the  authority  to 
establish  requirements  for  tamper- 
resistant  packaging  of  OTC  drug 
producte  that  will  improve  the  security 
of  OTC  drug  packaging  and  help  assure 
the  safety  and  effectiveness  of  OTC 
drug  products. 
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IV.  State  and  Local  Requirements 

FDA's  proposed  amendment  to  the 
tamper-resistant  packaging  regulation 
constitutes  a  reasonable  response,    i 
capable  of  being  implemented  in  an  I 
orderly  fashion,  to  any  renewed  threat 
of  OTC  drug  product  tampering  with 
two-piece,  unsealed  hard  gelatin 
capsules.  The  agency  beUeves  that  the 
proposed  amendment  provides  adequate 
safeguards  to  protect  consumers  from 
such  tami}ering,  and  should  eliminate 
the  need  for  additional  action  at  the 
State  or  local  level.  FDA  invites 
comments  on  the  adequacy  of  the 
agency's  proposed  amendment  in  this 
regard. 

V.  Economic  Considerations  i 

This  proposed  regulation  may  impose 
additional  costs  on  manufacturers  of 
OTC  drug  products  for  providing  two 
tamper-resistant  packaging  features  for 
imsealed,  two-piece  hard  gelatin  capsule 
products.  To  assess  this  impact,  the 
Proprietary  Association's  (PA)  Expert 
Technical  Committee  conducted  a 
survey  of  25  member  companies  in 
August  1986.  The  survey  estimated  that 
a  large  company  would  experience  one- 
time capital  costs  plus  first-year 
recurring  costs  of  $568,000  and  that 
smaller  firms  with  annual  sales  of  less 
than  $20  miUion  would  incur  similar 
costs  of  $03,00a  The  survey  estimated 
the  costs  for  all  PA  member  firms  would 
approximate  $26.4  miUion.  A  copy  of  the 
PA's  Summary  Statement  of  Cost 
Estimates  is  on  file  in  FDA's  Dockets 
Management  Branch  (address  above). 

FDA  estimated  that  there  may  have 
been  as  many  as  100  non-PA  member 
firms  producing  unsealed,  two  piece 
hard  gelatin  capsule  products  in  ig8&  If 
these  firm's  costs  were  comparable  to 
those  for  smaller  PA  member  firms,  the 
total  non-PA  costs  would  approximate 
$9.3  million,  and  the  total  industry  costs 
would  approximate  $35.7  million  at  the 
time  of  the  PA  survey. 

Since  1986,  many  manufacturers  of 
unsealed,  two-piece  hard  gelatin  capsule 
products  have  voluntarily  shifted  to 
alternative  noncapsule  or  sealed  capsule 
products.  Others  have  voluntarily 
upgraded  packaging  to  provide  two 
tamper-resistant  features.  Thus,  the 
costs  of  implementing  the  proposed 
requirements  in  1988  are  some  fraction 
of  the  costs  estimated  in  1986. 

FDA  is  interested  in  obtaining  current 
information  on  what  has  already  been 
accomplished  by  the  industry  in  regard 
to  improving  the  tamper-resistance  of 
two-piece  hard  gelatin  capsules.  The 
agency  is  also  interested  in  obtaining 
information  on  the  costs  that  would  be 
inciured  by  industry  if  the  amendment 


proposed  in  this  document  was 
finalized. 

Since  the  projected  costs  of  this 
proposed  regulation  are  less  than  $100 
million  annually  and  less  than  one-tenth 
of  1  percent  of  manufactiu^rs'  sales  of 
OTC  drug  products,  the  rule  does  not 
pose  a  major  cost  impact  as  defined  by 
Executive  Order  12291.  These  costs  are 
not  expected  to  pose  a  significant 
economic  impact  on  small 
manufacturers.  Therefore,  in  accordance 
with  the  Regulatory  Flexibility  Act  (Pub. 
L  96-543).  the  agency  certifies  that  this 
proposal  does  not  require  a  regulatory 
flexibihty  analysis. 

VL  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)  (10)  and  (11)  that  this 
proposed  action  is  of  a  type  that  does 
not  individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

Vn.  Request  for  Comments 

Interested  persons  may,  on  or  before 
July  5, 1988,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  211 

Drugs,  Labeling,  Laboratories, 
Manufacturing,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements.  Warehouses. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act,  Part  211  is 
proposed  to  be  amended  as  follows: 

PART  21 1— CURRENT  GOOD 
MANUFACTURINQ  PRACTICE  FOR 
FINISHED  PHARMACEUTICALS 

1.  The  authority  citation  for  Part  211  is 
proposed  to  be  revised  to  read  as 
follows: 

Authority:  Sees.  201(n),  501,  502.  505.  506. 
507,  701  (21  U.S.C.  321(n).  351.  352.  355.  356. 
357,  371);  21  CFR  5.10.  5.11. 

2.  Part  211  is  proposed  to  be  amended 
by  revising  i  211.132  to  read  as  follows: 


§211.132    Tamper^esistant  packaging 
requtrawenU  for  over-the-counter  (OTC) 
iHiman  drug  product*. 

(a)  General.  The  Food  and  Drug 
Adminisfration  has  the  authority  under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  to  estabUsh  a  uniform 
national  requirement  for  tamper- 
resistant  packaging  of  OTC  (hug 
products  that  will  improve  the  security 
of  OTC  drug  packaging  and  help  assure 
the  safety  and  effectiveness  of  OTC 
drug  products.  An  OTC  driig  product 
(except  a  dermatological.  dentifrice, 
insulin,  or  throat  lozenge  product)  for 
retail  sale  that  is  not  packaged  in  a 
tamper-resistant  package  or  that  is  not 
properly  labeled  under  this  section  is 
adulterated  under  section  501  of  the  act 
or  misbranded  under  section  502  of  the 
act.  or  both. 

(b)  Requirement  for  tamper-resistant 
package.  Each  manufacturer  and  packer 
who  packages  an  OTC  drug  product 
(except  a  dermatological,  dentifrice, 
insulin,  or  lozenge  product)  for  retail 
sale,  shall  package  the  product  in  a 
tamper-resistant  package,  if  this  product 
is  accessible  to  the  public  while  held  for 
sale.  A  tamper-resistant  package  is  one 
having  one  or  more  indicators  or 
barriers  to  entry  which,  if  breached  or    ' 
missing,  can  reasonably  be  expected  to 
provide  visible  evidence  to  consumers 
that  tampering  has  occurred.  To  reduce 
the  likelihood  of  successful  tampering, 
and  to  increase  the  likelihood  that 
consumers  will  discover  if  a  product  has 
been  tampered  with,  the  package  is 
required  to  be  distinctive  by  design  (e.g., 
an  aerosol  product  container)  or  by  the 
use  of  one  or  more  indicators  or  barriers 
to  entry  that  employ  an  identifying 
characteristic  (e.g.,  a  pattern,  name, 
registered  frademark,  logo,  or  picture). 
For  purposes  of  this  section,  the  term 
"distinctive  by  design"  means  the 
packaging  cannot  be  duphcated  with 
commonly  available  materials  or 
through  commonly  available  processes. 
For  purposes  of  this  section,  the  term 
"aerosol  product"  means  a  product 
which  depends  upon  the  power  of  a 
liquified  or  compressed  gas  to  expel  the 
contents  from  the  container.  A  tamper — 
resistant  paekage  may  involve  an 
immediate-container  and  closure  system 
or  secondary-container  or  carton  system 
or  any  combination  of  systems  intended 
to  provide  a  visual  indication  of  package 
integrity.  The  tamper-resistant  feature 
shall  be  designed  to  and  shall  remain 
intact  when  handled  in  a  reasonable 
manner  during  manufacture, 
distribution,  and  retail  display. 

(1)  For  two-piece  hard  gelatin  capsule 
products  subject  to  this  requirement,  a 
minimum  of  two  tamper-resistant 


packaging  featiu>es  is  required,  unless 
the  capsules  are  sealed  by  a  tamper- 
resistant  technology. 

(2)  For  all  other  products  subject  to 
this  requirement  including  two-piece 
hard  gelatin  capsules  that  are  sealed  by 
a  tamper-resistant  technology,  a 
minimum  of  one  tamper-resistant  feature 
is  required. 

(c)  Labeling.  Each  retail  package  of  an 
OTC  drug  product  covered  by  this 
section,  except  ammonia  inhalant  in 
crushable  glass  ampules,  aerosol 
products  as  defined  in  paragraph  (b)  of 
this  section,  or  containers  of  compressed 
medical  oxygen,  is  required  to  bear  a 
statement  that  is  prominently  placed  so 
that  consumers  are  alerted  to  the 
specific  tamper-resistant  feature  of  the 
package.  The  labeling  statement  is  also 
required  to  be  so  placed  that  it  will  be 
unaffected  if  the  tamper  resistant 
feature  of  the  package  is  breached  or 
missing.  If  the  tamper  resistant  feature 
chosen  to  meet  the  requirement  in 
paragraph  (b)  of  this  section  is  one  that 
uses  an  identifying  characteristic  that 
characteristic  is  required  to  be  referred 
to  in  the  labeling  statement.  For 
example,  the  labeling  statement  on  a 
bottle  with  a  shrink  band  could  say  "For 
your  protection,  this  bottle  has  an 
imprinted  seal  around  the  neck." 

(d)  Request  for  exemptions  from 
packaging  and  labeling  requirements.  A 
mani^acturer  or  packer  may  request  an 
exemption  frt>m  the  packaging  and 
labeling  requirements  of  this  section.  A 
request  for  an  exemption  is  required  to 
be  submitted  in  the  form  of  a  citizen 
petition  under  §  10.30  of  this  chapter  and 
should  be  clearly  identified  on  the 
envelope  as  a  "Request  for  Exemption 
from  Tamper-resistant  Rule."  The 
petition  is  required  to  contain  the 
following: 

(1)  The  name  of  the  drug  product  or,  if 
the  petition  seeks  an  exemption  for  a 
drug  class,  the  name  of  the  drug  class, 
and  a  list  of  products  within  that  class. 

(2)  The  reasons  that  the  drug  product's 
compliance  with  the  tamper-resistant 
packaging  or  labeling  requirements  of 
this  section  is  unnecessary  or  cannot  be 
achieved. 

(3)  A  description  of  alternative  steps 
that  are  avaUable,  or  that  the  petitioner 
has  already  taken,  to  reduce  the 
likeihood  that  the  product  or  drug  class 
will  be  the  subject  of  malicious 
adulteration. 

(4)  Other  information  justifying  an 
exemption. 

(e)  OTC  drug  products  subject  to 
approved  new  drug  applications. 
Holders  of  approved  new  drug 
apglications  for  OTC  drug  products  are 
required  under  §  314.70  of  this  chapter  to 
provide  the  agency  with  notification  of 


changes  in  packaging  and  labeling  to 
comply  with  the  requirements  of  this 
section.  Changes  in  packaging  and 
labeling  required  by  this  regulation  may 
be  made  before  FDA  approval,  as 
provided  under  9  314.70(c). 
Manufacturing  changes  by  which 
capsules  are  to  be  sealed  require  prior 
FDA  approval  under  S  314.70(b)  of  this 
chapter. 

[f]  Poison  Prevention  Packaging  Act 
of  1970.  This  section  does  not  affect  any 
requirements  for  "special  packaging"  as 
defined  under  S  310.3(1)  of  this  chapter 
and  required  under  the  Poison 
Prevention  Packaging  Act  of  1970. 

(Collection  of  infonnation  requirements  in 
this  section  were  approved  by  the  Office  of 
Management  and  Budget  under  0MB  control 
niunber  0910-0149) 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 
Otis  R.  Bowan, 

Secretary  of  Health  and  Human  Services. 
Dated:  April  13, 1988. 

[FR  Doc.  88-10010  Hied  5-«-88;  8:45  am] 
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AFRICAN  DEVELOPMENT 
FOUNDATION 

22  CFR  Part  1507 

Privacy  Act  Regulations 

agency:  African  Development 

Foundation. 

action:  Proposed  rule. 

summary:  This  action  proposes  poUcies 
and  procedures  the  African 
Development  Foundation  plans  to 
establish,  in  accordance  with  the 
requirements  of  the  Privacy  Act  to 
safeguard  systems  of  records  containing 
personal  information,  and  to  ensure  that 
such  records  contain  only  accurate, 
relevant  timely,  and  material 
information.  The  proposed  regulations 
include  procedures  for  individuals  to 
identify  records  maintained  by  the 
Foundation  which  contain  information 
about  them,  and  to  request  the 
correction  or  deletion  of  records  which 
are  deemed  inaccurate,  immaterial,  or 
untimely;  and  estabUshes  fees  for  costs 
associated  with  responding  to  such 
requests. 

DATES:  Comments  must  be  received  on 
or  before  July  5. 1988. 
ADDRESS:  Comments  may  be  mailed  to 
the  General  Cotmsel.  Suite  600,  Afiican 
Development  Foundation.  1625 
Massachusetts  Avenue.  NW.. 
Washington.  DC  20036.  or  deUvered  to 
the  same  address  between  the  hours  of 
8:30  a.m.  and  5:00  p  jn. 


RM  FURTHER  INFORMATION  CONTACT 

Paul  Magid.  General  Counsel  or  Tom 
Wilson.  Director.  Administration  & 
Finance.  (202)  673-3916. 

SUPPLEMENTARY  information: 

Executive  Order  12291 

The  Afiican  Development  Foundation 
has  determined  that  this  rule  is  not  a 
major  rule  for  the  purpose  of  E.0. 12291 
because  it  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more. 

Paper%vork  Reduction  Act 

This  rule  imposes  no  obligatory 
information  requirements  on  the  public. 

Regulatory  Flexibility  Act  of  1980 

The  President  of  the  Foundation 
certifies  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  22  CFR  Part  1507 

Privacy. 

Accordingly,  it  is  proposed  to  add  Part 
1507  to  22  CFR  Chapter  XV  to  read  as 
follows: 

PART  1507— RULES  SAFEGUARDING 
PERSONALINFORMATION 

1507.1  Purpose. 

1507.2  General  policies.  , 

1507.3  Definitions. 

1507.4  Conditions  of  disclosure. 

1507.5  Accounting  for  disclosure  of  records. 

1507.6  Access  to  records. 

1507.7  Contents  of  record  systems. 

1507.8  Fees. 

1507.9  Judicial  review. 

1507.10  Exemptions. 

1507.11  Mailing  list. 

1507.12  Criminal  penalties. 

1507.13  Reports. 
Authority:  5  U.S.C  552a. 

$1507.1    Purpoae. 

The  purpose  of  this  part  is  to  set  forth 
the  basic  poUcies  of  the  African 
Development  Foundation  ("the 
Foundation"  or  "ADF")  governing  the 
maintenance  of  systems  of  records 
containing  personal  infonnation  as 
defined  in  the  Privacy  Act  of  1974  (5 
U.S.C.  552a). 


91507Jt 

It  is  the  poUcy  of  the  Foundation  to 
safeguard  the  right  of  privacy  of  any 
individual  as  to  whom  the  Foundation 
maintains  personal  information  in  any 
records  system,  and  to  provide  such 
individuals  with  appropriate  and 
complete  access  to  such  records, 
including  adequate  opportimity  to 
correct  any  errors  in  said  records.  It  is 
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furtber  the  policy  of  the  Foandatioa  to 
maintaio  its  records  in  such  a  fashion 
that  the  mfonnation  contained  therein 
is,  and  remains,  material  and  rrievant  to 
the  purposes  for  which  it  is  collected. 
Information  in  such  records  will  be 
collected,  maintained,  used  or  ' 

disseminated  in  a  manner  that  assures 
that  such  action  is  for  a  necessary  aiid 
lawful  porpose,  and  that  adequate    | 
safeguards  are  provided  to  prevent 
misuse  of  such  information.  Exemptions 
from  records  requirements  provided  in  5 
U.S.C  552a  will  be  permitted  only  where 
an  important  public  policy  need  for  such 
exemptions  has  been  determined 
pursuant  to  specific  statutory  authority. 


§1507.3    DclMtioas. 

(a)  "Record"  means  any  document, 
collection,  or  grouping  of  information 
about  an  individual  maintained  by  the 
Foundation,  including  but  not  limited  to 
information  regarding  education, 
financial  transactions,  medical  history, 
criminal  or  employment  history,  or  any 
other  personal  information  which 
contains  the  name  or  persona) 
identification  number,  symbol, 
photograph,  or  other  identifying        ' 
particular  assigned  to  such  individual, 
such  as  a  finger  or  vraceprint.  I 

(b)  "System  of  Records"  means  a  I 
group  of  any  records  under  the  control 
of  the  Foundation  from  which 
information  is  retrieved  by  use  of  the 
name  of  an  individual  or  by  some 
identifying  particular  assisted  to  the 
iodivifhiaL 

(c)  "Routine  Use"  sieans,  with  respect 
to  the  disclosure  of  a  record,  the  use  of 
such  record  for  a  purpose  which  is 
compatible  with  the  purpose  for  which  it 
was  collected. 

(d)  The  term  "Foundation"  means  the 
AfHcan  Development  Foundation  or  any 
component  thereof. 

(e)  The  term  "individual"  means  any 
citizen  of  the  United  States  or  an  alien 
lawfully  admitted  to  permanent 
residence. 

(f)  The  term  "maintain"  indodes  the 
maintenance,  collection,  use  or 
dissemination  of  any  record. 

(g)  The  term  "Act"  means  die  ftivacy 
Act  of  1974  (5  U.S.C.  552a}  as  amended 
from  time  to  time. 


S  1507.4    CondHlons  of  disclosure. 

The  Foundation  will  not  disclose  any 
recced  contained  in  a  ssrstem  of  records 
by  any  means  of  commimication  to  any 
person  or  any  other  agency  exc^t  by 
written  request  or  prior  written  consent 
of  the  individual  to  whom  the  record 
pertains  or  his  or  her  agent  or  attorney, 
luUess  such  disclosure  is: 

(a)  To  those  officers  and  emplo]rees  of 
the  Foundation  who  have  a  need  for  the 


records  in  the  official  performance  of 
their  duties: 

(b)  Required  under  the  Freedom  of 
Information  Ad  (5  U.S.C.  552); 

(c)  For  a  routine  use  of  the  record 
compatible  widt  the  purpose  for  which  it 
was  collected: 

(d)  To  the  Bureau  of  die  Census  for 
purpose  of  planning  or  canying  out  a 
census  or  survey  or  related  activity 
pursuant  to  Title  13,  United  States  Code; 

(e)  To  a  recipient  who  has  provided 
the  Foundation  with  advance  adequate 
written  assurance  that  the  record  will  be 
used  solely  as  a  statistical  research  or 
reporting  record,  and  the  record  is  to  be 
transfmed  in  a  form  that  is  not 
individually  identifiable: 

(f)  To  the  National  Archives  ol  the 
United  States  as  a  record  which  has 
sufficient  historical  or  other  value  to 
warrant  its  continued  preservation  by 
the  U.S.  Government,  or  for  evaluation 
by  the  Administrator  of  General 
Services,  or  designee,  to  determine 
whether  the  record  has  such  value; 

(g)  To  another  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  for  a  dvil  or 
criminal  law  enforcement  activity  if  the 
activity  is  authorized  by  law,  and  if  the 
head  of  the  agency  or  instrumentality 
has  made  a  written  request  to  the 
Foundation  specifying  the  particular 
portion  desired  and  the  law  enforcement 
activity  for  which  the  record  is  sought: 

(h)  To  a  person,  pursuant  to  a  showing 
of  compelling  drcurastances  affecting 
the  health  or  safety  of  an  individual,  if, 
promptly  following  sudi  disckMure, 
notification  is  transmitted  to  the  last 
known  address  (A  the  individual  to 
whom  the  record  pertains: 

(i)  To  either  Home  of  Congress,  or,  to 
the  extent  ol  natters  widiin  its 
jurisdiction,  any  cfunmittee  or 
subcommittee  thereto,  any  joint 
committee  of  Congress  or  subcommittee 
of  any  socfa  joint  committee; 

(j)  To  die  Comptroller  General,  or  any 
authorized  representative,  in  the  course 
of  the  perfcvmance  of  the  duties  of  die 
Genera)  Accounting  Office;  or 

[k]  I^ffsuant  to  die  order  of  a  court  of 
competent  jurisdiction.  If  any  record 
disclosed  ujoder  compulsory  legal 
process  is  subsequentiy  made  pubtic  by 
the  court  wliich  issued  it  the  Foundation 
must  make  a  reasonable  effort  to  notify 
the  individnal  to  wdiom  the  record 
pertains  of  such  disclosure. 

(1)  To  consumer  reporting  agencies  as 
defined  in  31  U.S.a  370(a)(3)  in 
accordance  with  31  U.S.C  3711,  and 
luider  contracts  for  collection  services 
as  authorized  in  31  U.S.C.  3718. 
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(a)  With  respect  to  each  system  of 
recOTds  under  ADP  contnrf,  the 
Foundation  will  keep  an  accurate 
accounting  of  routine  disclosures,  except 
those  made  to  employees  of  die 
Foundation  in  the  normal  course  of 
duties  or  pursuant  to  the  provisions  of 
the  Freedom  of  Information  Act  Such 
accounting  shaD  contain  die  following: 

(1)  The  date,  nature  and  purpose  of 
each  disclosure,  and  the  name  and 
address  of  the  person  or  agency  to 
whom  the  disclosure  is  made: 

(2)  Sufficient  information  to  permit  the 
construction  of  a  listing  of  all 
disclosures  at  appropriate  periodic 
intervals;  and 

(3)  The  justification  or  basis  upon 
which  any  release  was  made  induriing 
any  writtm  doounentation  required. 

(b)  The  Foundation  will  retain  the 
accoimting  made  under  this  section  for 
at  least  5  years  or  the  lif&of  the  record, 
whidiever  is  longer,  after  the  disclosure 
for  which  the  accounting  is  made. 

(c)  Except  for  disclosure  made  under 
paragraph  (g)  of  ( 1503.3,  the  Foundation 
will  make  the  accounting  mder 
paragraph  (a)  of  tliis  secdon  available  to 
the  individnal  named  in  the  record  at  his 
or  her  request 

(d)  The  Foundation  will  inform  any 
person  or  other  agency  about  any 
correction  or  notation  of  dispute  made 
by  the  agency  of  any  record  tliat  has 
been  disdosed  to  the  person  or  agency  if 
an  aocomrting  of  tlw  disdosue  was 
made. 


§1507.6    Access  to  I 

(a)  Except  as  otherwise  provided  by 
law  or  regnlatim,  any  individua).  upon 
request  made  either  in  writing  or  in 
person  during  regidar  bosiness  hours, 
shall  be  ptovidod  access  to  liis  or  her 
record  or  to  any  information  pertaining 
to  liim  or  ha  wUch  is  contained  in  a 
s}rstem  of  records  maintained  liy  the 
Foundation.  Tlie  individual  will  be 
permitted  to  review  the  record  and  have 
a  copy  made  of  all  or  uiy  portion 
thereof  in  a  form  comprehensible  to  liim 
or  her.  Notliing  in  5  U.&C  552a, 
however,  allows  an  individual  access  to 
any  informatian  compiled  in  reasonable 
anticqiatian  of  a  dvi)  action  or 
proceeding. 

(b)  An  individual  will  be  notified, 
upon  request  if  any  Foundation  system 
of  records  contains  a  record  pertaining 
to  him  or  her.  Sudi  request  may  l>e  made 
in  person  during  regdar  business  hours. 
or  in  writing  over  the  signature  of  t)ie 
person  maldng  die  request  Individuala 
requesting  dw  information  wiH  be 
required  to  ident^  themselves  by 


providing  their  names,  addresses,  and  a 
si^ature.  If  they  are  requesting 
disclosure  in  person,  they  are  also 
required  to  show  an  identification  card, 
such  as  a  drivers  license,  containing  a 
photo  and  a  sample  signature.  If  the 
request  is  received  through  the  mail,  the 
Foundation  may  request  such 
information  as  may  be  necessary  to 
assure  that  the  requesting  individual  is 
properly  identified.  This  may  indude  a 
requirement  that  the  request  be 
notorized  with  a  notation  that  the  notary 
received  an  acknowledgement  of 
identity  from  the  requestor. 

(c)  A  record  may  be  disclosed  to  a 
representative  of  the  person  to  whom  a 
record  relates  when  the  representative 
is  authorized  in  writing  by  such  person 
to  have  access. 

(d)  Requests  for  access  to  or  copies  of 
records  should  contain,  at  a  minimum, 
identifying  information  needed  to  locate 
any  given  record,  and  a  brief  description 
of  the  item  or  items  of  information 
required.  If  the  individual  wishes  access 
to  specific  documents,  the  request 
should  identify  or  describe,  as  nearly  as 
possible,  such  documents.  The  request 
should  be  made  to  the  Director, 
Administration  and  Finance,  African 
Development  Foundation,  1625 
Massachusetis  Avenue,  NW.,  Suite  600, 
WasUngton,  DC  20036.  Personal 
contacts  should  normally  be  made 
during  the  regular  dufy  hours  of  the 
officer  concerned,  which  are  8:30  a.m.  to 
5K)0  p.m.  Monday  through  Friday. 

(e)  A  request  made  in  person  will  be 
promptiy  compUed  with  if  the  records 
sought  are  in  the  immediate  custody  of 
the  Foundation.  Mail  or  personal 
requests  for  documents  which  are  not  in 
the  immediate  custody  of  ADF  or  which 
are  otherwise  not  immediately 
available,  will  be  acknowledged  within 
ten  working  days  of  receipt  and  the 
records  will  be  provided  as  promptiy 
thereafter  as  possible. 

(f)  Special  procedures  may  be 
established  by  the  President  of  the 
Foundation  governing  the  disclosure  to 
an  individual  of  his  or  her  medical 
records,  including  psychological  records. 

(g)  Any  individual  may  request  the 
Director,  Administration  and  Finance,  to 
amend  any  Foundation  record 
pertaining  to  him  or  her.  Not  later  than 
10  working  days  after  the  date  of  receipt 
of  such  request  the  Director, 
Administration  and  Finance,  or  his/her 
designee,  will  acknowledge  such  receipt 
in  writing.  Promptiy  after  acknowledging 
receipt  of  a  request,  the  Director, 
Administration  and  Finance  or  his/her 
designee  will: 

(1)  Correct  any  portion  of  the  record 
which  the  individual  believes  is  not 


accurate,  relevant  timely,  or  complete; 
or 

(2)  Inform  the  individual  of  the 
Foundation's  refusal  to  amend  the 
record  in  accordance  with  the  request, 
the  reason  for  the  refusal,  the 
procedures  by  which  the  individual  may 
request  a  review  of  that  refusal  by  the 
President  of  the  Foundation,  or  his/her 
designee,  and  the  name  and  address  of 
such  official;  or 

(3)  Refer  the  request  to  the  agency 
that  has  control  of  and  maintains  the 
record  when  the  record  requested  is  not 
the  properfy  of  the  Foundation,  but  of 
the  controlling  agency. 

(h)  Any  individual  who  disagrees  with 
the  refusal  of  the  Director, 
Administration  and  Finance  to  amend 
his  or  her  record  may  request  a  review 
of  that  refusal.  Such  request  for  review 
must  be  made  within  30  days  after 
receipt  by  the  requester  of  the  initial 
refusal  to  amend.  The  President  of  the 
Foundation,  or  designee,  will  complete 
such  review  not  later  than  30  working 
days  from  the  date  on  which  the 
individual  requests  such  review,  and 
make  a  final  determination,  unless  for 
good  cause  shown,  the  President  or 
designee  extends  such  30-day  period 
and  notifies  the  requester  in  writing  that 
additional  time  is  required  to  complete 
the  review.  If.  after  review,  the  President 
or  designee  refuses  to  amend  the  record 
in  accordance  with  the  request  the 
individual  will  be  advised  of  the  right  to 
file  with  the  Foundation  a  concise 
statement  setting  forth  the  reasons  for 
his  or  her  disagreement  with  the  refusal, 
and  also  advised  of  the  provisions  in  the 
Act  for  judidal  review  of  the  President's 
determination. 

(i)  In  any  disclosure  containing 
information  about  which  the  individual 
has  filed  a  statement  under  paragraph 
(g)  of  this  section,  the  Foundation  will 
clearly  note  any  part  of  the  record  which 
is  disputed  and  provide  copies  of  the 
statement  and,  if  the  Foundation  deems 
it  appropriate,  copies  of  a  concise 
statement  of  the  Foundation's  reasons 
for  not  making  the  amendment 
requested,  to  persons  or  other  agencies 
to  whom  the  disputed  record  has  been 
disclosed. 

§  1507.7    Contents  of  records  systems. 

(a)  The  Foundation  will  maintain  in  its 
records  only  such  information  about  an 
individual  as  is  accurate,  relevant  and 
necessary  to  accomplish  the  purpose  for 
which  it  was  acquired  as  authorized  by 
statute  or  Executive  Order. 

(b)  The  Foundation  will  collect 
information,  to  the  greatest  extent 
practicable,  directiy  from  the  individual 
to  whom  the  record  pertains  when  the 
information  may  result  in  adverse 


determinations  about  the  individual's 
rights,  benefits  and  privileges  under 
Federal  programs. 

(c)  The  Foundation  will  inform  each 
individual  whom  it  asks  to  supply 
information  on  any  form  which  it  uses  to 
collect  the  information,  or  on  a  separate 
form  that  can  be  retained  by  the 
individual,  of: 

(1)  The  authorify  which  authorizes  the 
solicitation  of  the  information  and 
whether  provision  of  such  information  is 
mandatory  or  voluntary; 

(2)  The  purpose  or  purposes  for  which 
the  information  is  intended  to  be  used; 

(3)  The  routine  uses  which  may  be 
made  of  the  information,  as  published 
pursuant  to  paragraph  (d)  of  this  section; 
and 

(4)  The  effects  on  the  individual,  if 
any,  of  not  providing  all  or  any  part  of 
the  requested  information. 

(d)  Subject  to  the  provisions  of 
paragraph  (k)  of  this  section,  the 
Foundation  will  publish  in  the  Federal 
Register,  at  least  a  notice  of  the 
existence  and  character  of  its  system(s) 
of  records  upon  establishment  or 
revision.  This  notice  wU]  indude: 

(1)  The  name  and  location  of  the 
system  or  systems; 

(2)  The  categories  of  individuals  on 
whom  records  are  maintained  in  the 
system  or  systems; 

(3)  The  categories  of  records 
maintained  in  the  system  or  systems; 

(4)  Each  routine  use  of  the  records 
contained  in  the  system  or  systems, 
including  the  categories  of  users,  and  the 
purpose  of  such  use; 

(5)  The  policies  and  practices  of  the 
Foundation  regarding  storage, 
retrievabiUty,  access  controls,  retention, 
and  disposal  of  the  record; 

(6)  The  tide  and  business  address  of 
the  Foundation  offidal  or  officials 
responsible  for  the  system  or  systems  of 
records; 

(7)  The  Foundation's  procedures 
whereby  an  individual  can  be  notified  at 
his  or  her  request  if  the  system  or 
systems  of  records  contains  a  record 
pertaining  to  him  or  hen 

(8]  The  Foundation's  procedures 
whereby  an  individual  can  be  notified  at 
his  or  her  request  how  he  or  she  can 
gain  access  to  any  record  pertaining  to 
him  or  her  contained  in  the  system  or 
systems  of  records,  and  how  he  or  she 
can  contest  its  content;  and 

(9)  The  categories  of  sources  of 
records  in  the  system  or  systems. 

(e)  All  records  used  by  the  Foundation 
in  making  any  determination  about  any 
individual  will  be  maintained  with  such 
accuracy,  relevance,  timeliness,  and 
completeness  as  is  reasonably 
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necessary  to  assure  fairness  to  the 
individual  in  the  determination. 

(f)  Before  disseminating  any  record 
about  an  individual  to  any  person  other 
than  an  agency  or  pursuant  to  5  U.S.C. 
552,  the  Foundation  will  make 
reasonable  efforts  to  assure  that  such 
records  are  accurate,  complete,  timely, 
and  relevant  for  Foundation  purposes. 

(g)  The  Foundation  will  maintain  no 
record  describing  how  any  individual 
exercises  rights  guaranteed  by  the  First 
Amendment  of  the  Constitution  of  the 
United  States  unless  expressly 
authorized  by  statute  or  by  the 
individual  about  whom  the  record  is 
maintained,  or  unless  pertinent  to.  emd 
within  the  scope  of,  an  authorized  law 
enforcement  activity. 

(h)  The  Foundation  will  establish 
rules  of  conduct  for  persons  involved  in 
the  design,  development,  operation,  or 
maintenance  of  any  system  of  records, 
or  in  maintaining  any  record.  Each  such 
person  will  be  instructed  regardiiig  such 
rules  and  the  requiresnents  of  5  U.S.C 
552a.  The  instruction  will  include  any 
other  rules  and  procedures  adopted  , 
pursuant  to  5  U.S.C  552a.  and  the 
penalties  provided  for  noncompliance. 

(i)  The  Foundation  will  establish 
appropriate  administrative,  technical, 
and  physical  safeguards  to  insure  the 
security  and  confidentiaUty  of  records 
and  to  protect  against  any  anticipated 
threats  or  hazards  to  their  security  or 
integrity  which  could  result  in 
substantial  harm,  embarrassment, 
inconvenience,  or  unfairness  to  any 
individual  on  whom  information  is 
maintained. 

(j)  At  least  30  days  prior  to  the 
publication  of  the  notice  in  the  Federal 
Register  regarding  the  routine  use  of  the 
records  contained  in  the  Foundation's 
system  or  systems  of  records,  including 
the  categories  of  users  and  the  purpose 
of  such  use  pursuant  to  paragraph  (d)  of 
this  section,  the  Foundation  will  also: 

(1)  Publish  a  notice  in  the  Federal 
Register  of  any  new  or  revised  use  of  the 
information  in  the  system  or  systems 
maintained  by  the  Foundation;  and 

(2)  Provide  an  opportunity  for 
interested  persons  to  submit  written 
data,  views,  or  arguments  to  the 
Foundation. 

§15^7.8    Fees. 

Fees  to  be  charged,  if  any,  to  any 
individual  for  making  copies  of  his  oi 
her  record  will  be  as  follows: 

(a)  Photocopy  reproductions  from  all 
types  of  copying  processes,  each 
reproduction  image,  $0.10  per  page. 

(b)  Where  the  Foundation  undertakes 
to  perform  for  an  individual  making  a 
request,  or  for  any  other  person,  services 
which  are  very  clearly  not  required  to  be 


performed  under  section  552a,  Title  5. 
United  States  Code,  either  voluntarily  or 
because  such  services  are  required  by 
some  other  law  (e.g.,  the  fonnal 
certification  of  records  as  true  copies, 
attestation  under  the  seal  of  the 
Foundation,  etc.),  the  question  of 
charging  Cees  for  such  services  will  be 
determined  by  the  Director  of 
Administration  and  Finance,  in  light  of 
the  Federal  user  charge  statute  (31 
U.S.C  4a3a),  and  any  other  applicable 
law. 

(c)  No  fees  shall  be  charged  for  search 
time  expended  by  the  Foundation  to 
produce  a  record. 

§1507.*    JwldMrevIm*. 

Any  person  may  file  a  complaint 
against  the  Foundation  in  the 
appropriate  U.S.  district  court,  as 
provided  in  5  U.S.C  552a(g).  whenever 
the  Foundation: 

(a)  Makes  a  fietennination  not  to 
amend  an  individual's  record  in 
accordance  with  his  or  her  request,  or 
fails  to  make  such  review  in  conformity 
with  that  section;  or 

(b)  Refuses  to  comply  with  an 
individual's  request;  or 

(c)  Fails  to  maintain  any  record 
concerning  an  individual  with  such 
accuracy,  relevance,  timeliness,  and 
completeness  as  is  necessary  to  assure 
fairness  in  any  determination  relating  to 
the  qualifications,  character,  rights  or 
opportunities  of,  or  benefits  to  the 
individual  that  may  be  made  on  the 
basis  of  such  record,  and  consequently  a 
determination  is  made  which  is  adverse 
to  the  individual;  or 

(d)  Fails  to  comply  with  any  other 
provision  of  5  U.S.C.  552a,  or  any 
Foundation  regulation  promulgated 
thereunder,  in  such  a  way  as  to  have  an 
adverse  effect  on  an  individual. 

§1507.10    Exemptions. 

No  Foundation  system  or  systems  of 
records,  as  such,  are  exempted  from  the 
provisions  of  5  U.S.C.  552a,  as  permitted 
under  certain  conditions  by  5  U.S.C. 
552a  (j)  and  (k). 

§1507.11    MsMnglst 

An  individual's  name  and  address 
may  not  be  sold  or  rented  by  the 
Foundation  unless  such  action  is 
specifically  authorized  by  law.  This 
section  does  not  require  the  withholding 
of  names  and  addresses  otherwise 
permitted  to  be  made  public 

§1507.12    Cnmhni  pensMM. 

Section  552a(e).  Title  5,  United  States 
Code,  provides  that 

(a]  Any  officer  or  employee  of  the 
Foundation,  who,  by  virtue  of  his  or  her 
employment  or  official  position,  has 


possession  of.  or  access  to,  FoandaHon 
records  which  contain  individually 
identifiable  information,  the  disclosure 
of  which  is  prohibited  by  5  U.S.C.  552a, 
and  who  knowing  that  disclosure  of  the 
specific  material  is  so  prohibited, 
willfully  disck)ses  the  material  in  any 
manner  to  any  person  or  agency  not 
entitled  to  receive  it.  shall  be  guilty  of  a 
misdemeanor  and  fined  not  more  than 
$5.Q0a 

(b)  Any  irfficer  or  employee  of  the 
Foundation  who  willfiiUy  maintains  a 
system  of  records  without  meeting  the 
notice  requirements  of  5  U.S.C. 
552a(e)(4)  shall  be  guilty  of  a 
misdemeanor  and  fined  not  more  than 
$5.Q0a 

(c)  Any  person  who  knowingly  and 
willfully  requests  or  obtains  any  record 
concerning  an  individual  from  the 
Foundation  under  false  pretenses  shall 
be  guilty  of  a  misdemeanor  and  fined 
not  more  than  $&JXIO. 

§1507.19    Rsports. 

(a)  The  Foundation  shall  provide  to 
Congress  and  the  Office  of  Management 
and  Budget  advance  notice  of  any 
proposal  to  estabUsb  or  alter  any  system 
or  records  as  defined  herein.  This  report 
will  be  submitted  in  accordance  with 
guidelines  provided  by  the  Office  of 
Management  and  Budget. 

(b)  If  at  any  time  Foundaticm  system 
or  systems  of  records  is  determined  to 
be  exempt  from  the  application  of  5 
U.S.C.  552a  in  accordance  with  the 
provisions  of  5  U.S.C.  S52a  (j)  and  (k), 
the  records  contained  in  such  system  or 
systems  wfill  be  separately  Usted  and 
reported  to  the  Office  of  Management 
and  Budget  in  accordance  with  the  then 
prevailing  guidelines  and  instructions  of 
that  office. 

Dated:  April  28. 1988 
l/eonard  H.  Robinsao,  )r., 
President,  African  Development  Foundation. 
(PR  Doc.  8&-ge31  Filed  S-4-68:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Servic* 
26  CFR  Part  1 
[Li»-83-S7) 

Deductions  In  Excms  off  $5,000 

CMnMd  Fte*  CharflaM*  ContrtlMitions 
of  Certain  Property 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Notice  of  proposed  rulemaking. 


summary:  This  document  contains 
proposed  amendments  to  the  income  tax 
regulations  relating  to  deductions  in 
excess  of  $5,000  daimed  for  charitable 
contributions  of  certain  property.  The 
proposed  regulations  would  provide 
substantiation  requirements  with  which 
all  donors  must  comply  with  respect  to 
charitable  contributions  of  certain 
property  if  the  amount  claimed  or 
reported  as  a  deduction  with  respect  to 
the  contribution  exceeds  $5,000. 
DATES: 

Proposed  Effective  Dates 

[  The  regulations  are  proposed  to  be 
effective  for  certain  charitable 
contributions  of  property  made  after  the 
date  that  is  30  days  after  a  Treasury 
decision  on  this  subject  is  published  in 
the  Federal  Register. 

Dates  for  Coinments  and  Requests  for  a 
Public  Hearing 

Written  comments  and  requests  for  a 
public  hearing  must  be  delivered  or 
mailed  by  July  5, 1988. 
AOOftESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CCdJl:T 
(LR-83-87),  Washington.  DC  20224. 
FOR  FURTHER  INFORMATKM  CONTACT: 

Beverly  A.  Bau^uian  of  the  Legislation 
and  Regulations  Division.  Office  of 
Chief  Counsel,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW.. 
Washington,  DC  20224  (Attention: 
CC:LR:T)  (202-.56&^2g7.  not  a  toll-free 
caU.) 

SUPPLEMENTARY  MFORMATMN: 

Background 

On  December  31, 1984,  the  Federal 
Register  published  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
sections  170(a)  and  6050L  of  the  Internal 
Revenue  Code  of  19S4,  as  well  as 
temporary  regulations  (T.D.  6003) 
containing  the  same  rules.  The 
temporary  regulations  set  forth 
substantiation  requirements  with  which 
individuals,  closely  held  corporations, 
personal  service  corporations, 
partnerships,  and  S  corporations  must 
comply  with  respect  to  charitable 
contributions  of  certain  property  made 
after  December  31, 1984,  if  the  amount 
claimed  or  reported  as  a  deduction  with 
respect  to  the  contribution  exceeds 
$5,000.  Treasury  decision  8199,  which  is 
contained  in  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Reg^ter,  finalizes  the  temporary  and 
proposed  regulations.  The  final 
regulations  add  the  requirement  that  C 
corporations  (as  defined  in  section 
1361(a)(2))  must  comply  with  some  of 


the  substantiation  requirements 
contained  in  the  regulations  with  respect 
to  contributions  of  certain  property 
made  after  June  6, 1988. 

This  document  contains  proposed 
amendments  to  {  1.170A-13  of  the 
Income  Tax  Regulations  (26  CFR  Part  1), 
as  amended  by  T.D.  8199. 

Explanation  of  Proviaiins 

The  proposed  regulations  would  apply 
all  the  substantiation  requirements 
contained  in  S  1.170A-13(c)  to  all  donors 
(including  C  corp<M-ations,  trusts, 
estates,  and  pooled  income  funds)  with 
respect  to  contributions  of  certain 
property  made  after  the  date  that  is  30 
days  after  a  Treasury  decision  on  die 
subject  of  this  notice  of  proposed 
rulemaking  is  pufohshed  in  die  Federal 
Register. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  role  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis  is 
therefore  not  required.  Although  this 
document  is  a  notice  of  proposed 
rulemaking  that  solicits  public  comment 
the  Internal  Revenue  Service  has 
concluded  diat  die  regulations  proposed 
herein  are  interpretative  and  that  the 
notice  and  puUic  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  the  proposed 
regulations  do  not  constitute  regulations 
subject  to  the  Regidatory  Flexibility  Act 
(5  U.S.C.  Chapter  6). 

Comments  and  Requests  For  a  Public 
Hearmg 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  seven  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held,     * 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register.  The 
collection  of  information  requirements 
contained  herein  have  been  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  under  section  3504  (h) 
of  the  Paperwork  Reduction  Act. 
Comments  on  the  requirements  should 
be  sent  to  the  Office  of  Information  and 
Regulatory  Affairs  for  OMB,  Attention: 
Desk  Officer  for  Internal  Revenue 
Service,  New  Executive  Office  Building, 
Washington.  DC  20503.  The  Internal 
Revenue  Service  requests  persons 
submitting  comments  to  OMB  to  also 


send  copies  of  the  comments  to  the 
Service. 

Drafting  InfonnadoB 

The  prindpal  author  of  these 
proposed  regulations  is  Beverly  A. 
Baughman  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  persoimel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations,  on  matters 
of  both  substance  and  style. 

List  <tt  Subjects 

26  cm  1.61-1  Through  1.281-4 

Income  taxes,  Taxable  income, 
Deductions,  Exemptions. 

26  CFR  1.641-0  Through  1.692-1 

Income  taxes.  Estates,  Trusts  and 
trustees,  Beneficiaries. 

Proposed  Amendments  to  the 
Regnlatkms 

The  proposed  amendments  to  26  CFR 
Part  1  are  as  follows: 

PART  1— [AMENDED] 

Paragraph  1.  The  authority  for  Part  1 
continues  to  read  in  part: 

Audnrity:  28  U.S.a  780S.  *  *  *  Section 
1.17QA-13  also  issued  under  26  U.S.C.  170  and 
sec.  155  of  the  Deficit  Reduction  Act  of  1984 
(98  Stat  681). 

Par.  2.  Paragraph  (a)(1)  of  §  1.642{c)-l 
is  amended  by  revising  the  first 
sentence  to  read  as  set  forth  below. 

S1.642(cH    Unlmtted  deduction  for 
amounts  paid  for  ctMritaMe  perpoes. 

(a)  In  general.  (1)  Any  part  of  the 
gross  income  of  an  estate  or  trust  which, 
pursuant  to  the  terms  of  the  governing 
instrument  is  paid  (or  treated  under 
paragraph  (b)  of  this  section  as  paid) 
during  the  taxable  year  for  a  purpose 
specified  in  section  170(c)  shall  be 
allowed  as  a  deduction  to  such  estate  or 
trust  in  lieu  of  the  limited  charitable 
contributions  deduction  authorized  by 
section  170(a)  (provided  that  the 
recordkeeping  and  return  requirements 
for  charitable  contribution  deductions 

contained  in  {  1.170A-13  are  satisfied). 

•  *  • 

Par.  3.  Section  1.642(c)-2  is  amended 
by  adding  a  new  paragraph  (e) 
immediately  after  paragraph  (d)  to  read 
as  set  forth  below. 

S1-M2(c)-2  Unlimited  deduction  for 
amounts  permanently  set  aside  for  a 
eharitabie  pupoee. 

*  •        *        *        *       *     * 

(e)  Substantiation  requirements.  No 
deduction  shall  be  allowed  under 
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paragraphs  (a).  {b)(2),  or  (c)  of  this 
section  unless  the  recordkeeping  and 
return  requirements  for  charitable 
contribution  deductions  contained  in 
§  1.170A-13  are  satisfied. 

Par.  4.  Section  1.170A-13  is  amended 
as  follows: 

1.  The  heading  for  paragraph  (c)  is 
revised  to  read  as  set  forth  below. 

2.  Paragraph  (c)(l)(i]  is  revised  to  read 
as  set  forth  below. 

3.  Paragraph  (c)(l)(ii)  is  redesignated 
as  paragraph  (c)(l)(iii]  and  a  new 
paragraph  (c](l)(ii)  is  inserted  after 
paragraph  (c)(l](i)  to  read  as  set  forth 
below. 

4.  Paragraph  (c)(2)(ii)(6)(d)  is  revised 
to  read  as  set  forth  below. 

5.  Paragraph  (c)(4)(iv)(A)  is  revised  to 
read  as  set  forth  below. 

S  1.170A-13    ntordh— p<n9  and  rttum 
rtquirwiMnts  for  deductions  for  diaritaMo 
contrttHrtfcNw. 

***** 

(c)  Deductions  in  excess  of  $5,000  for 
charitable  contributions  of  certain 
property— {1)  General  rule — (i)  In 
general.  No  dedudton  under  section  170 
shall  be  allowed  with  respect  to  a 
charitable  contribution  to  which  this 
paragraph  (c]  applies  unless  the 
substantiation  requirements  described 
in  paragraph  (c)(2)  of  this  section  are 
met.  This  paragraph  (c)  applies  to  any 
charitable  contribution  described  in 
paragraph  (c)(l)(ii)  of  this  section  made 
by  any  donor  after  (THE  DATE  THAT 
IS  30  DAYS  AFTER  TREASURY 
DECISION  ON  THE  SUBJECT  OF  THIS 
NOTICE  OF  PROPOSED  RULEMAKING 
IS  PUBLISHED  IN  THE  FEDERAL 
REGISTER].  It  also  appUes  to  any  such 
contribution  made  before  that  date  as 
follows: 

(A)  In  the  case  of  an  individual, 
closely  held  corporation,  personal 
service  corporation,  parthership,  or  S 
corporation  if  made  after  December  31. 
1984,  and 

(B)  In  the  case  of  a  C  corporation  (as 
defined  in  section  13ei(a)(2)  of  the 
Code)  if  made  after  June  6, 1988.  (See 
paragraph  (c)(2](ii)  of  this  section  for 
special  rules  with  respect  to 
contributions  made  by  C  corporations 
on  or  before  [THE  DATE  THAT  IS  30 
DAYS  AFTER  A  TREASURY  DECISION 
ON  THE  SUBJECT  OF  THIS  NOTICE 
OF  raOPOSED  RULEMAKING  IS 
PUBLISHED  IN  THE  FEDERAL 
REGISTER].) 

(ii)  Charitable  contribution.  Paragraph 
(c](l)(i)  of  this  section  applies  to  a 
charitable  contribution  of  an  item  of 
property  (other  than  money  and  publicly 
traded  securities  to  which  paragraph 
(c)(7)(xi)(B)  of  this  section  does  not 
apply)  if  the  amount  claimed  or  reported 


as  a  deduction  under  section  170  with 
respect  to  such  item  exceeds  $5,000.  For 
purposes  of  this  paragraph  (c),  the 
amount  claimed  or  reported  as  a 
deduction  for  an  item  of  property  is  the 
aggregate  amount  claimed  or  reported  ds 
a  deduction  for  a  charitable  contribution 
under  section  170  for  such  item  of 
property  and  all  similar  items  of 
property  (as  defined  in  paragraph 
(c)(7)(iii)  of  this  section)  by  the  same 
donor  for  the  same  taxable  year 
(whether  or  not  donated  to  die  same 
donee). 

*  *       *       •       • 

[2)  SubstantiaUon  requirements.  *  *  * 
(ii)  Special  rules  for  certain 

nonpublicly  traded  stock,  certain 
publicly  traded  securities,  and 

contributions  by  certain  C  corporations. 

*  *  * 

(B)  •  •  • 

[3)  The  contribution  by  a  C 
corporation  (as  defined  in  section 
1361(a)(2)),  other  than  a  closely  held 
corporation  or  a  personal  service 
corporation,  of  an  item  of  property  or  of 
simihar  items  of  property  described  in 
paragraph  (c)(1)  of  this  section  made 
after  Jime  6, 1988,  and  on  or  before  [THE 
DATE  THAT  IS  30  DAYS  AFTER  A 
TREASURY  DEQSION  ON  THE 
SUBJECT  OF  THIS  NOTICE  OF 
PROPOSED  RULEMAKING  IS 
PUBLISHED  IN  THE  FEDERAL 
REGISTER]. 

*  *        •        *        • 

[4)  Appraisal  summary.  *  *  * 

(iv)  Special  rules — (A)  Content  of 
appraisal  summary  required  in  certain 
cases.  With  respect  to  contributions  of 
nonpublicly  traded  stock  described  in 
paragraph  (<:)(2)(ii)(B)(i)  of  this  section 
contributions  of  securities  described  in 
paragraph  (c)(7)(xi)(B)  of  this  section, 
and  contributions  described  in 
paragraph  (c)(2)(ii)(B)(3)  of  this  section 
made  after  and  on  or  before  (THE  DATE 
THAT  IS  30  DAYS  AFTER  A 
TREASURY  DECISION  ON  THE 
SUBJECT  OF  THIS  NOTICE  OF 
PROPOSED  RULEMAKING  IS 
PUBUSHED  IN  THE  FEDERAL 
REGISTER]  by  a  C  corporation,  the  term 
"appraisal  summary"  means  a  document 
that— 

(i)  Comphes  with  the  requirements  of 
paragraph  (c)(4)(i)  (A)  and  (B)  of  this 
section. 

[2)  Includes  the  information  required 
by  paragraph  (c)(4)(ii)  (A)  and  throu^^ 
(H)  of  this  section, 

[3]  Includes  the  amount  claimed  or 
reported  as  a  charitable  contribution 
deduction,  and 

[4]  In  the  case  of  securities  described 
in  paragraph  (c)(7)(xi)(B)  of  this  section, 
also  includes  the  pertinent  average 


trading  price  (as  described  in  paragraph 
(c)(7)(xi)(B)(2)(y/yl  of  this  section). 

Lawreaoe  B.  Gibb*. 

Commissioner  of  Internal  Revenue. 
[FR  Doc.  88-10006  Filed  fr^l-68;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42CFRPart57 

Grant*  for  Nurse  Practitioner 
Tralneeahlp  Programe 

AOENCv:  PubUc  Health  Service.  HHS. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  would  amend  the 
regulations  governing  the  Grants  for 
Nurse  Practitioner  Traineeship  Programs 
by  adding:  (1)  definitions  of  "nurse 
midwife",  "public  health  care  facility", 
"completion  of  the  educational 
program",  "program  director";  and  (2) 
procedures  to  improve  the 
administration  of  these  grants  and  to 
collect  indebtedness  owed  to  the  United 
States.  These  new  definitions  afford  the 
pubUc  greater  choice  and  access  to 
primary  care  services  of  nurse 
practitioners  and  nurse  midwives.  This 
notice  also  proposes  to  amend  the 
regulations  to  conform  with 
amendments  made  to  section  822(b)  of 
the  Public  Health  Service  Act  (the  Act) 
by  Pub.  L  9&-92,  the  Nurse  Education 
Ajnendments  of  1985.  enacted  on  August 
18. 1985:  by  Pub.  L  99-239,  the  Compact 
of  Free  Association  Act  of  1985.  enacted 
January  14. 1986;  and  other  changes 
which  are  of  a  technical  nature. 

date:  As  discussed  below,  comments 
are  invited.  To  be  considered,  comments 
must  be  received  no  later  than  July  5, 
1988.  Technical  changes  made  to 
conform  the  regulations  to  legislative 
amendments  will  be  effective  as  of  the 
effective  date  in  the  relevant  legislation. 

ADORESSES:  Written  comments  should 
be  addressed  to  Director.  Bureau  of 
Health  Professions  (BHPr).  Health 
Resources  and  Services  Administration. 
Room  8-05.  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  Maryland  20857. 
All  comments  received  will  be  available 
for  public  inspection  and  copying  at  the 
Office  of  Program  Support  BHPr.  Room 
7-74.  Parklawm  Building.  5600  Fishers 
Lane.  Rockville.  Maryland,  weekdays 
(Federal  holidays  excepted)  between  the 
hours  of  8:30  a.m.  and  5K)0  pan. 


Fon  FuirrHER  informatkm  contact: 

Ms.  Jo  Eleanor  Qbott.  Director,  Division 
of  Nursing,  Bureau  of  Health 
Professions.  Healtfi  Resources  and 
Services  Administration.  Room  5C-26, 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville,  Maryland  20857;  telephone 
number  301 44»-«S77. 

SUPPteMCNTARV  MPORMATiON:  Section 
822(b)  of  Utt  Act  as  amended  by  Pub.  L 
99-92,  authorires  grants  to  schools  of 
nursing  and  pubUc  health,  schools  of 
medicine  which  received  grants  under 
section  B22(b)  prior  to  October  1. 1985, 
public  or  nonprofit  private  hospitals, 
and  other  public  or  nonprofit  private 
entities  to  establish  and  operate 
traineeship  programs  to  train  nurse 
practitioners  and  nurse  midwives. 
Regulations  governing  the  grants  for 
Nurse  Practitioner  Traineeship  Programs 
are  codified  at  42  CFR  Part  57,  Subpart 
AA. 

Public  Law  99-02  amended  section 
822(b)  by:  (1)  including  nurse  midwifery 
traineeship  programs  as  eligible  grant 
projects  under  this  authority;  and  (2) 
including  a  "public  health  care  facility" 
as  an  additional  site  in  which  a 
traineeship  recipient  may  fulfill  the 
obligatory  practice  commitment.  In 
accordance  with  these  amendments,  the 
Department  is  proposing  to  add  the 
following  definitions  to  §  57.2802, 
entitled  "Definitions": 

"Nurse  midwiCe"  means  a  registered 
nurse  who  has  completed  a  formal 
program  of  study  designed  to  prepare 
registered  nurses  to  perform  in  an 
expanded  role  in  the  delivery  of  primary 
health  care  to  women  and  babies 
including  the  management  of  normal 
antepartum,  intrapartum,  and 
postpartum  care,  as  well  as  family 
planning  and  gynecology. 

This  definition  is  consistent  with  the 
definition  established  through 
rulemaking  procedures  for  the 
regulations  governing  the  Grants  for 
Nurse  Practitioner  and  Nurse  Midwifery 
Programs  codified  at  42  CFR  Part  57, 
Subpart  Y. 

"PubHc  Health  care  facility"  means  an 
agenc3^  institution,  or  other  entity, 
controlled  by  a  public  agency  or  a 
nonprofit  private  organization  which 
provides  health  care. 

It  is  pnqKwed  to  define  the  term 
"public  health  care  faciUty"  broadly  in 
order  to  reflect  congressional  intent  to 
increase  the  number  of  potential  sites 
for  the  obligatory  practice  required  of 
nurse  practitioner  or  nurse  midwifery 
traineeship  recipients.  Formerly,  only 
practice  performed  in  a  health 
manpower  shortage  area,  designated  as 
short  of  primary  care  under  section  332 
of  the  Act  fulfilled  the  obligation 


incurred  by  a  traineeship  recipient.  The 
Confess  recognized  that  health 
manpower  shortage  areas,  designated 
under  section  332  of  the  Act,  have 
scarce  resources,  resulting  in  limited 
employment  opportunities  for  nurse 
practitioners  and  nurse  midwifes  in 
those  areas.  Despite  a  traineeship 
recipient's  desire  and  willin^ess  to 
work  in  a  health  manpower  shortage 
area,  sufficient  positions  were  not 
always  available.  The  Congress  furdier 
recognized  that  there  were  population 
groups  and  geograplac  areas  in  need  of 
primary  health  care  which  did  not  meet 
the  criteria  for  designating  health 
manpower  shortage  areas  under  section 
332  of  the  Act  To  resolve  this 
discrepancy.  Congress  expanded  the  site 
acceptable  for  the  obligat<M7  practice  by 
the  addition  of  public  health  care 
facilities.  Consistent  with  this,  the 
proposed  definition  affords  the  public 
greater  choice  and  access  to  primary 
care  services  of  nurse  practitioners  and 
nurse  midwrives. 

The  Department  also,  is  proposing 
amendments  to  (1)  the  grantee's 
administration  of  the  Nurse  Practitioner 
Traineeship  Program,  and  (2)  the 
trainee's  communicatioDa  with  the 
Secretary  concerning  the  practice 
commitment  These  amendments  would 
increase  the  grantee's  responsibiUties  to 
ensure  that  traineeship  recipients 
understand  the  terms  and  obligations  of 
the  traineeship.  The  {M-oposed 
provisions,  also,  would  require  the 
trainee  to  take  specific  steps  to  inform 
the  Secretary  of  the  intended  and  actual 
site  for  the  obligat(»y  practice  and  the 
completion  of  such  practice. 

The  proposed  provisions  are 
described  below  according  to  the 
section  of  the  regulations  they  affect 

Section  57.2602  "Definitions." 

The  Department  is  proposing  to  add 
two  definitions  to  this  section. 
.    "Completion  of  the  educational 
program"  means  the  satisfaction  of  all 
the  grantee's  requirements  for  the  nurse 
practitioner  or  nurse  midwifery 
educational  program  in  which  the 
traineeship  recipient  originally  enrolled. 

The  Department  believes  it  is 
necessary  to  add  this  definition  since 
the  trainee's  responsibiUties  and 
obligations  become  due  upon 
completion  of  the  educational  program. 
The  purpose  of  this  definition  is  to 
prevent  a  trainee  from  delaying  the 
practice  commitment  or  repayment 
obligation  by  continuing  as  a  full-time 
student  in  other  educational  programs. 

"Program  director"  means  a  qualified 
individual  designated  by  the  grantee 
and  approved  by  the  Secretary  who  is  to 
be  functionally  responsible  for  the 


traineeship  program(s)  being  supported 
under  this  subpart 

This  is  a  standard  definition  for  Title 
Vni  programs  and  was  established 
through  rulemaking  procedures.  This 
definition  is  consistent  with  the 
definition  established  in  the  regulations 
governing  the  Grants  for  Nurse 
Practitioner  and  Nurse  Midwifery 
Programs  codified  at  42  CFR  Part  57, 
Subpart  Y.  The  Department  believes  this 
definition  is  necessary  to  avoid 
ambiguity  over  the  individual 
responsible  for  the  programmatic 
aspects  of  the  traineeship  grant  During 
past  administration  of  the  training 
program,  the  Secretary  and  the  grantees 
experienced  difficulties  in  identifying 
the  individual  responsible  for  the 
traineeship  program  because  the 
program  director  of  the  nurse 
practitioner  educational  program  was 
not  necessarily  the  program  director  of 
the  nurse  practitioner  traineeship 
program.  These  difficulties  were 
compounded  by  the  fact  that  a  grantee 
often  had  multiple  nurse  practitioner 
educational  programs,  each  with  a 
different  program  director. 

Section  57.2604  "How  will  applications 
be  evaluated^ 

The  Department  is  proposing  to 
amend  this  section  by  modifying:  (1)  The 
review  criterion  concerning  the 
applicant's  recruitment  of  trainees  who 
are  residents  of  a  health  manpower 
shortage  area;  and  (2)  the  statutory 
special  consideration  for  funding  of 
applications  to  educale  individuals  who 
are  residents  of  a  health  manpower 
shortage  area.  In  both  instances,  the 
proposed  revisions  would  specify  that 
the  trainee  or  individual  be  a  resident  of 
a  primary  care  health  manpower 
shortage  area. 

The  Department  believes  this  revision 
is  necessary  because  nurse  practitioners 
and  nurse  midwives  are  prepared  under 
these  traineeships  to  deliver  primary 
care.  Therefore,  their  practice 
commitment  can  be  fulfilled  only  by 
practice  in  primay  care  health 
manpower  shortage  areas  or  a  public 
health  care  facility.  In  prior 
administration  of  the  program,  the 
discrepancy  between  the  health 
manpower  shortage  areas  from  which 
individuals  were  recruited  and  those  in 
which  they  could  practice  caused 
placement  difficulties. 

In  addition,  this  notice  proposes  to 
amend  this  section  by  removing  the  non- 
statutory funding  preferences.  Currently, 
this  section  includes  non-statutory 
funding  preferences:  First,  to 
"applications  which  provide  nurse 
practitioner  training  in  schools  of 
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nursing"  and,  second,  to  "applicants 
other  than  schools  of  nursing  that  award 
academic  credit  to  students  who 
complete  the  program."  The  Secretary 
has  decided  to  remove  these  funding 
preferences  from  the  permanent 
regulations  and  retain  in  the  regulations 
only  those  funding  preferences  thai  are 
in  the  statute.  As  part  of  a  newly 
implemented  policy,  the  Department  will 
announce,  and  solicit  public  comment 
on,  any  special  funding  factors  related 
to  national  needs  in  periodic  notices  in 
the  Federal  Reguter.  The  policy  was 
adopted  by  the  Secretary  to  provide 
maximum  flexibiUty  for  program 
management,  thus  enabling  the  grant 
program  to  respond  more  quickly  to  new 
and  emerging  health  care  needs.  (April 
26, 1988.  53  FR  14789).  The  removal  of 
the  funding  preferences  in  this  instance 
does  not  necessarily  preclude  the 
announcement  of  aU  or  a  part  of  the 
funding  preferences  in  a  forthcoming 
Federal  Register  notice. 

Section  57.2605  "How  long  does  grant 
support  last?" 


The  Department  is  proposing  to 
amend  paragraph  (b)  of  this  section  to 
indicate  that  failure  to  comply  with  the 
requirements  of  {  57.2610,  entitled 
"  What  are  the  requirements  for 
traineeships  and  the  appointment  of 
traineesT',  will  jeopardize  continuation 
of  grant  awards. 

The  grantee's  practices  and 
procedures  to  inform  the  trainee 
concerning  the  terms  and  obligations  of 
the  practice  commitment  and  the 
traineeship  support  are  essential  to 
assuring  fulfillment  of  the  commitment 
and,  if  necessary,  to  facilitate  debt 
collection  efforts.  For  this  reason,  the 
grantee's  performance  in  the  | 

administration  of  these  requirements 
must  be  considered  in  the  decision  to 
award  future  grant  support 

Section  57.2610  "What  are  the 
requirements  for  traineeships  and  the 
appointment  of  trainees?"  j' 

The  Department  proposes  to  amend 
paragraph  (a)  of  this  section  to  specify 
that  both  the  program  director  and  the 
trainee  are  to  complete  and  sign  the 
statement  of  appointment  form  and  that 
the  grantee  must  retain  this  form  as  part 
of  the  trainee's  record  until  notification 
by  the  Secretary  that  the  trainee's 
practice  commitment  has  been  fulfilled 
or  any  amount  owed  to  the  United    I 
States  has  been  paid  or  waived.        ' 

The  Department,  also,  proposes  to 
amend  paragraph  (b)  of  this  section  to 
require  that  the  original  copy  of  the 
trainee's  signed  commitment  with  the 
Secretary  be  submitted  to  the  Secretary 


before  any  funds  are  disbursed  to  the 
trainee. 

The  Department  further  proposes  to 
amend  paragraph  (d)  of  thU  section  by 
revising  the  requirement  that  priority  in 
the  allocation  of  traineeships  be  given  to 
residents  of  health  manpower  shortage 
areas  to  a  requirement  that  special 
consideration  in  the  allocation  of 
traineeships  be  given  to  residents  of 
primary  care  health  manpower  shortage 
areas. 

The  Department  believes  this  revision 
is  necessary  because  nurse  practitioners 
and  nurse  midwives  are  prepared  under 
these  traineeships  to  dehver  primary 
care.  Therefore,  their  practice 
commitment  can  be  fulfilled  only  by 
practice  in  primary  care  health 
manpower  shortage  areas  or  a  pubUc 
health  care  facility.  In  prior 
administration  of  the  program,  the 
discrepancy  between  the  health 
manpower  shortage  areas  from  which 
individuals  were  recruited  and  those  in 
which  they  could  practice  caused 
placement  difficulties. 

Furthermore,  the  Department 
proposes  to  amend  this  section  to 
include  extensive  requirements  for  the 
grantee  to  fulfill  concerning  informing 
the  trainees  of  the  responsibilities 
incurred  in  accepting  a  traineeship. 
These  proposed  requirements  are  as 
follows: 

1.  The  grantee  must  conduct  an 
entrance  interview  with  the  trainee 
before  the  trainee  begins  the 
educational  program  and  an  exit 
interview  at  the  completion  or 
termination  of  the  educational  program. 
The  obligations  and  terms  of  the 
traineeship  must  be  discussed  during 
these  interviews.  A  form  verifying  that 
the  interivews  were  conducted  must  be 
signed  by  the  program  director  and  the 
trainee  and  retained  by  the  grantee  as 
part  of  the  trainee's  record. 

2.  The  grantee  must  provide  the 
traineee  with:  (a)  Copies  of  aU  forms 
signed  by  the  trainee,  (b)  traineeship 
program  documents,  and  (c)  a  financial 
statement  of  each  disbursement  for  the 
traineeship  which  details  the  funds  paid 
from  the  grant  for  the  trainee's 
education  and  support.  The  statement  of 
the  initial  disbursement  must  state  the 
maximum  legal  prevailing  rate  of 
interest  that  will  be  applied  to  the 
trainee's  indebtedness  if  the  trainee 
does  not  fulfill  the  practice  commitment 
The  statement  of  the  final  disbursement 
must  include  an  estimate  of  the  amount 
owed  including  interest  if  the  trainee 
does  not  fulfill  the  practice  commitment 
If  the  trainee  fails  to  complete  the 
program,  the  interest  is  not  included  in 
the  individual's  indebtedness  as 


specified  in  S  57.2614.  entitled  "What 
are  the  consequences  if  the  trainee  fails 
to  comply  with  the  terms  of  the 
commitment?  *  *  *  (a)  Failure  to 
complete  the  training  program." 

3.  The  grantee  must  submit  a  notice  of 
completion  or  termination  form  within 
30  days  to  the  Secretary  when  the 
trainee  completes,  is  dismissed,  or 
withdraws  bom  the  educational 
program.  This  is  necessary  for  accurate 
determination  of  the  nimiber  of  months 
that  the  trainee  is  obligated  under  the 
practice  commitment  for  trainess  who 
complete  the  educational  program;  or.  in 
the  case  of  a  trainee's  withdrawal  or 
dismissal,  of  the  amount  of  traineeship 
support  that  must  be  repaid. 

4.  Ninety  days  prior  to  completion  of 
the  educational  program,  the  grantee 
must  provide  each  trainee  widi  a  copy 
of  the  Federal  Register  notice,  in  effect 
as  of  that  date,  Usting  the  primary  care 
health  manpower  shortage  areas, 
designated  under  section  332  of  the  Act 

5.  The  grantee  must  maintain  an 
accurate,  complete,  and  retrievable 
record  for  each  individual  who  receives 
a  traineeship.  This  record  must  be 
retained  until  notification  by  the 
Secretary  that  the  trainee's  practice 
commitment  is  fulfilled  or  any  amount 
owed  to  the  United  States  by  the  trainee 
has  been  paid  or  waived.  This  record 
must  document  that  the  grantee  has 
complied  with  the  requirements  of 
{57.2610. 

Section  57.2613  "What  must  a  trainee 
agree  to  do  in  return  for  traineeship 
support?" 

The  Department  proposes  to  amend 
this  section  by:  (1)  Modifying  the 
number  of  hours  per  week  used  as  the 
basis  for  full-time  employment;  (2) 
adding  a  paragraph  specifying  the 
primary  care  health  manpower  shortage 
area  designations  which  qualify  for  the 
trainee's  practice  commitment;  (3) 
clarifying  the  requirements  for  informing 
the  Secretary  of  the  practice  location 
and  beginning  practice  at  that  location; 
and  (4)  clarifying  the  requirement  for 
notifying  the  Secretary  of  changes  in 
name,  address,  and  employment  during 
the  period  of  obligatory  practice  and 
introducing  a  requirement  to  inform  the 
Secretary  of  the  completion  of  the 
obligatory  practice. 

Sftecifically  the  following 
amendments  to  paragraph  (a)  of  this 
section  are  proposed: 

1.  It  is  proposed  to  reduce  the  number 
of  hours  per  week  used  as  the  basis  for 
full-time  employment  fit>m  40  to  35 
hours  per  week.  This  change  is 
necessary  to  reflect  actual  woric 
conditions  for  nurse  practitioners  and 


nurse  midwives  and  the  trend  toward  a 
35  hour  week  in  industry  reported  in  the 
Bureau  of  Labor  Statistics  Current 
Population  Survey  Supplement,  May 
1985. 

2.  It  is  proposed  to  add  a  paragraph  to 
specify  that  the  primary  care  health 
manpower  shortage  areas,  designated 
under  section  332  of  the  Act.  in  effect  at 
the  time  the  trainee  completes  the 
educational  program  or  in  effect  90  days 
prior  to  completion  of  the  educational 
program  if  a  trainee  has  received  a 
written  coRunitment  of  employment  will 
quahfy  for  approval  of  the  practice;  site. 
"The  Department  believes  this 
clarification  will  avoid  previous 
placement  difficulties  caused  by 
revisions  to  the  Ust  of  primary  care 
health  manpower  shortage  areas, 
designated  under  section  332  of  the  Act 

The  Department  proposes  to  revise 
paragraph  (c)  of  this  section,  entiUed 
"Beginning  of  Practice. ".  to  specify  that 
the  trainee  must  inform  the  Secretary  of 
his  or  her  intended  practice  location 
selected  from  either  a  public  health  care 
facilify  or  a  primary  care  health 
manpower  shortage  area  within  30  days 
after  completion  of  the  educational 
program  and  to  begin  practice  at  that 
location  within  60  days  after  receipt  of 
notification  fi-om  the  Secretary  that  the 
location  is  approved  for  the  practice 
commitment 

A  new  provision,  paragraph  (d) 
entitied  "Fulfillment  of  Practice.",  is 
proposed  to  incorporate  the  requirement 
that  the  trainee  notify  the  Secretary  of 
changes  of  name,  address,  or 
employment  by  submitting  an  annual 
form  to  the  Secretary  reporting  changes 
in  names,  address,  and  dates  of 
employment  signed  by  the  employer 
who  certifies  the  dates  of  employment. 

This  provision  also  would  require 
that  upon  completion  of  the  practice 
commitment,  the  trainee  submit  to  the 
Secretary  a  written  statement  on  the 
en?ployer's  stationery,  signed  by  the 
employer,  certifying  the  dates  of 
employment  and  practice  site,  and 
requesting  confirmation  from  the 
Secretary  that  the  practice  commitment 
has  been  fulfilled. 

Interested  persons  may  submit  written 
comments  on  these  proposals  to  the 
Director  of  the  Bureau  of  Health 
Professions  at  the  address  given  above. 
Following  the  close  of  the  comment 
period,  the  regulations  will  be  revised  as 
warranted  by  public  comment 

In  addition  to  the  changes  proposed 
above,  further  amendments  are  made  to 
clarify  these  regulations  as  well  as  to 
conform  the  regulations  to  the 
authorizing  legislation  and  amendments 
made  to  section  882(b)  by  Pub.  L  99-92 
and  Pub.  L.  99-239.  and  to  the 


implementing  regulations,  42  CFR  Part  5, 
of  section  332  as  follows: 

1.  Revise  the  title  of  42  CFR  Part  57, 
Subpart  AA  from  "Grants  for  Nurse 
Practitioner  Traineeship  Programs"  to 
"Grants  for  Nurse  Practitioner  and 
Nurse  Midwifery  Traineeship 
Programs,"  and  replace  the  word 
"training"  with  "education"  or 
"educational"  (as  appropriate) 
whenever  it  appears  in  the  text.  Also, 
the  words  "or  nurse  midwife."  "or  nurse 
midwives,"  or  "or  nurse  midwifery"  (as 
appropriate)  are  to  be  inserted 
immediately  following  the  words  "nurse 
practitioner"  or  "nurse  practitioners" 
throughout  the  text  of  the  regulations. 

2.  Revise  S  57.2601,  entiUed  "To  what 
programs  do  these  regulations  apply?", 
to  limit  the  applicabilify  of  schools  of 
medicine  to  those  that  received  grants 
prior  to  October  1, 1985. 

3.  Revise  §  57.2602,  entitled 
"Definitions.",  to  amend  the  following 
terms:  -^ 

(a)  The  definition  of  health  manpower 
shortage  area  is  revised  to  read,  "Health 
manpower  shortage  area"  means  any  of 
the  following  which  the  Secretary 
determines  has  a  shortage  of  health 
manpower  (1)  An  urban  or  rural  area 
(which  need  not  conform  to  the 
geographic  boundaries  of  a  political 
subdivision  and  which  is  a  rational  area 
for  the  delivery  of  health  services);  (2)  a 
population  group;  or  (3)  a  public  or 
nonprofit  private  medical  facilify. — in 
accordance  with  section  332  of  tiie  Act 
and  its  implementing  regulations,  42 
CFR  Part  5,  "Designation  of  Health 
Manpower  Shortage  Areas"; 

(b)  The  definition  of  "primary  health 
care"  is  revised  to  include  nurse 
midwifery  services  (when  appropriate), 
in  accordance  with  Pub.  L.  99-92;  and 

(c)  The  definition  of  "State"  by 
striking  out  "the  Canal  Zone"  and  by 
inserting  after  the  'Trust  Territory  of  the 
Pacific  Islands"  those  entities  which,  for 
purposes  of  this  grant  program,  are 
viewed  as  a  State,  "(the  Republic  of 
Palau),  the  Republic  of  the  Marshall 
Islands,  and  the  Federated  States  of 
Micronesia,"  in  accordance  with  Pub.  L 
9&-239. 

4.  Revise  S  57.2603,  entitled  "Who  is 
eligible  to  apply  for  a  grant?",  to: 

(a)  Limit  the  eligibility  of  schools  of 
medicine  to  those  which  received  grants 
prior  to  October  1, 1985,  in  accordance 
with  Pub.  L.  99-42;  and 

(b)  Add  current  departmental  grants 
policy  language  to  reflect  that  eligible 
institutions  may  submit  an  application 
as  the  Secretary  may  prescribe  along 
with  a  footnote  which  provides  the 
address  for  obtaining  apphcation  forms 
and  instructions. 


5.  Revise  5  57.2604,  entitled  "How  will 
applications  be  evaluated?",  to: 

(a)  Clarify  paragraph  (a)(2)  by  adding 
a  clause  stating  that  the  educational 
program  must  conform  to  the  guidelines 
codified  at  42  CFR  Part  57,  Subpart  Y, 
Appendix;  and 

(b)  Clarify  paragraph  (a)(3]  by  adding 
after  "areas",  "designated  under  section 
332oftiieAct." 

6.  Revise  §  57.2605.  entitied  "How  long 
does  grant  support  last?",  to: 

(a)  Reflect  current  departmental 
grants  policy  language  in  paragraph  (c) 
by  adding  a  sentence  regarding 
continuation  support;  and 

(b)  Remove  paragraph  (d),  concerning 
federally  obligated  grant  funds,  and 
relocate  it  in  5  57.2607,  entitled  "For 
what  purposes  may  grant  funds  be 
spent?" 

7.  Revise  S  57.2606,  entitied  "How  is 
the  amount  of  the  award  determined?". 
The  Department  is  proposing  to  clarify 
this  section  by  specifying  that  the 
amount  of  the  grant  award  is  based  on 
the  Secretary's  estimate  of  the  sum 
necessary  during  the  budget  period  to 
cover  100  percent  of  the  costs  of  tuition, 
reasonable  living  and  moving  expenses 
(including  stipends),  books,  fees,  and 
necessary  transportation  for  each 
traineeship  awarded  to  the  grantee.  This 
revision,  also,  indicates  that  the  number 
of  traineeships  funded  will  be 
determined  by  the  availability  of 
Federal  funds. 

The  Department  believes  the 
clarification  to  this  section  is  necessary 
because  100  percent  of  the  costs  for  each 
traineeship  may  differ  within  an 
institution  due  to  factors  such  as  the 
trainee's  resident  or  non-resident  status, 
required  books  and  fees,  and  distance 
from  practice  site. 

8.  Revise  S  57.2607,  entitied  "For  what 
purposes  may  grant  funds  be  spent?",  by 
adding  a  paragraph  (c)  on  the 
expenditure  of  any  balance  of  federally 
obligated  grant  funds  in  order  to  reflect 
current  departmental  grants  policy 
language. 

9.  Revise  S  57.2608,  entitled  "What 
financial  support  is  available  to 
trainees?",  to  substitute  "transportation" 
for  "travel"  and  to  insert  "necessary" 
before  "transportation"  in  paragraph  (c) 
and  "reasonable"  before  "moving 
expenses"  in  paragraph  (d),  in 
accordance  with  the  authorizing 
legislation. 

10.  Revise  S  57.2609.  entitled  "Who  is 
eligible  for  financial  assistance  as  a 
trainee?",  to: 

(a)  Incorporate  in  paragraph  (a)  the 
eligibility  requirement  of  a  trainee's 
United  States  Citizenship  status 
provided  by  the  Immigration  and 
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Naturalization  Service  policy  as  it 
relates  to  the  admission,  into  the  United 
States,  its  territories  and  possessions,  of 
citizens  of  the  Republic  of  the  Marshall 
Islands  and  the  Federated  States  of 
Micronesia  (formerly  entities  of  the 
Trust  Territory  of  the  Pacific  Islands), 
per  Pub.  L  99-239;  and 

(b)  Add  current  departmental  grants 
policy  language  in  paragraph  (c). 

11.  Revise  9  57.26ia  entiUed  "What 
are  the  requirements  for  traineeships 
and  the  appointment  of  trainees^'  to: 

(a)  Insert  in  paragraph  (b]  the  words 
"primary  care"  before  "health  | 
manpower  shortage  area",  in 
accordance  with  section  332  of  the  Act 
and  its  implementing  regulations,  45 
CFR  Part  5;  remove  "designed  as  being 
short  of  primary  care  health  manpower" 
and  substitute  "designated  under 
section  332  of  the  Act",  in  accordance 
with  the  authorizing  legislation  and  add 
"or  in  a  pubUc  health  care  facihty",  in 
accordance  with  Pub.  L  99-92; 

(b)  Remove  in  paragraph  [d]  the  word 
"priority"  and  substitute  "special 
consideration"  in  accordance  with  Pub. 
L  99-92;  and 

(c)  Reflect  the  current  0MB 
information  collection  approval  number 
at  the  end  of  the  section  text. 

12.  Revise  §  57.2613.  entitled  "What 
must  a  trainee  agree  to  do  in  return  for 
traineeship  support^',  to: 

(a)  Insert  in  paragraph  (a)(1)  "primary 
care"  befort  "health  manpower  shortage 
area",  in  accordance  with  section  332  of 
the  Act  and  its  implementing 
regulations.  42  CFR  Part  5;  remove 
"designated  as  having  a  shortage  of 
primary  medical  care  health  manpower" 
and  substitute  "designated  under 
section  332  of  the  Act",  in  accordance 
with  the  authorizing  legislation  and  add 
"or  in  a  public  health  care  faciUty",  in 
accordance  with  Pub.  L  99-92;  and 

(b)  Reflect  the  current  OMB 
information  collection  approval  number 
at  the  end  of  the  section  text. 

13.  Revise  S  56.2815.  entitled  "When 
can  the  practice  or  payment  obligation 
be  waived  or  suspended^',  to  reflect  the 
current  OMB  information  collection 
approval  number  at  the  end  of  the 
section  text. 

14.  Revise  S  57.2616,  entitled  "What 
additional  Department  regulations 
apply  to  grantees?',  to  add  42  CFR  Part 
57,  Subpart  Y— Grants  for  Nurse 
Practitioner  and  Nurse  Midwifery 
Programs;  45  CFR  Part  5 — Designation  of 
Health  Manpower  Shortage  Areas:  and 
45  CFR  Part  30— Claims  Collection. 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

These  regulations  govern  a  financial 
assistance  program  in  which 


participation  is  voluntary.  The  rule  will 
not  exceed  the  threshold  level  of  $100 
million  established  in  section  (b)  of 
Executive  Order  12291.  For  these 
reasons,  the  Secretary  has  determined 
that  this  rule  is  not  a  major  rule  under 
Executive  Order  12291  and  a  regulatory 
impact  analysis  is  not  required.  Further, 
because  the  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  a 
regulatory  flexibility  analysis  under  the 
Regulatory  Flexibihty  Act  of  1980  is  not 
required. 

Paperwork  Reduction  Act  of  1980 

The  information  collection 
requirements  contained  in  §  57.2610  (a) 
and  (b).  8  57.2613(a).  and  {  57.2615(a) 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
control  number  0915-0060. 

Sections  57.2610  (e)  through  (i)  and 
57.2613  (c)  and  (d)  also  contain  new 
information  collection  requirements 
which  are  subject  to  OMB  review.  We 
have  submitted  an  information  request 
to  OMB  for  approval  of  these 
requirements  under  section  3504(h)  of 
the  Paperwork  Reduction  Act  of  1980. 
Other  organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  should  direct 
them  10  the  agency  official  designated 
for  this  purpose  whose  name  appears  in 
this  preamble,  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  New  Executive  Office  Building 
(Room  3208),  Washington,  DC  20505, 
ATTN:  Desk  Officer  for  HHS. 

List  of  Subjects  in  42  CFR  Part  57 ' 

Dental  health.  Education  of  the 
disadvantaged.  Educational  facihties. 
Educational  study  program.  Emergency 
medical  services.  Grant  programs- 
education.  Grant  programs-health. 
Health  facilities.  Health  professions. 
Loan  programs-health.  Medical  and 
dental  schools.  Scholarships  and 
fellowships.  Student  aid. 

Accordingly,  Subpart  AA  of  42  CFR 
Part  57  is  proposed  to  be  amended  as  set 
forth  below. 

Dated:  March  22. 1988. 
Robert  B.  Windkn. 

Assistant  Secretary  for  Health. 

Approved:  April  14, 1988. 
OtisR.  Bowao. 
Secretary. 

[Catalog  of  Federal  Domestic  Assistance,  No. 
13.298.  Grants  for  Nurse  Practitioner  and 
Nurse  Midwifery  Traineeship  Programs) 


PART  57-GRANTS  FOR 
CONSTRUCTION  OF  TEACHING 
FACILITIES.  EDUCATIONAL 
IMPROVEMENTS,  SCHOLARSHIPS 
AND  STUDENT  LOANS 

1.  The  title  of  42  CFR  Part  57.  Subpart 
AA  is  revised  to  read  as  follows: 

Sut>part  AA— Grants  for  Nurse 
Prectltioner  sncl  Nurae  MIdiilfery 
Traineeship  Piograine 

2.  The  authority  citation  for  Subpart 
AA  is  revised  to  read  as  follows: 

Authority:  Sec.  215  of  Public  Health  Service 
Act,  58  Stat.  e9a  67  Stat.  831  (42  U.S.C.  216); 
sec.  822(b)  of  the  Public  Health  Service  Act; 
91  Stat  383:  as  amended  by  95  Stat.  930;  as 
amended  by  99  Stat.  395  (42  U.S.C  2gem). 

3.  Section  57.2601  is  revised  to  read  as 
follows: 

$57.2601    Towtwtprogn— sdotti— 
regulations  apply? 

These  regulations  apply  to  grants 
awarded  to  schools  of  nursing  and 
public  health,  schools  of  medicine  which 
received  grants  or  contracts  under  this 
subsection  prior  to  October  1, 1965, 
public  or  nonprofit  private  hospitals, 
and  other  public  or  nonprofit  private 
hospitals,  and  other  pubUc  or  nonprofit 
private  entities  to  meet  the  costs  of 
traineeships  under  section  822(b)  of  the 
Public  Health  Service  Act. 

4.  Section  57.2602  is  amended  by 
adding  alphabetically  the  definitions  for 
"completion  of  the  education  program", 
"nurse  midwife",  "program  director", 
and  "public  health  care  facihty";  and  by 
revising  the  following  definitions  for 
"health  manpower  shortage  area", 
"nurse  practitioner  or  nurse  midwifery 
educational  program",  "primary  health 
care",  and  "State"  to  read  as  follows:, 

S57J602    OellnMom. 

***** 

"Completion  of  the  educational 
program"  means  the  satisfaction  of  all 
the  grantee's  requirements  for  the  nurse 
practitioner  or  nurse  midwifery 
educational  program  in  which  the 
traineeship  recipient  originally  enrolled. 

"Health  manpower  shortage  area" 
means  any  of  the  following  which  the 
Secretary  determines  has  a  shortage  of 
health  manpower. 

(a)  An  urban  or  rural  area  (whidi 
need  not  conform  to  the  geographic 
boundaries  of  a  poUtical  subdivision 
and  which  is  a  rational  area  for  the 
delivery  of  health  services); 

(b)  A  population  group;  or 

(c)  A  public  or  nonprofit  private 
medical  facility. 


"Nurse  midwife"  means  a  registered 
nurse  who  has  completed  a  formal 
program  of  study  designed  to  prepare 
registered  nurses  to  perform  in  an 
expanded  role  in  the  deUvery  of  primary 
health  care  to  women  and  babies 
including  the  management  of  normal 
antepartum,  intrapartiun.  and 
postpartum  care,  as  well  as  family 
planning  and  gynecplogy. 
***** 

"Nurse  practitioner  or  nurse 
midwifery  educational  program"  means 
a  full-time  educational  program  for 
registered  nurses  (irrespective  of  the 
type  of  school  of  nursing  in  which  the 
nurses  received  their  education)  which 
meets  the  guidelines  prescribed  by  the 
Secretary  in  42  CFR  Part  57.  Subpart  Y, 
Appendix.  The  objective  of  this  program 
is  die  education  of  nurses  (including 
pediatric  and  geriatric  nurses)  who  will, 
upon  completion  of  their  studies  in  this 
program,  be  qualified  to  perform 
effectively  hi  an  expanded  role  in  the 
delivery  of  primary  health  care, 
including  care  in  homes,  in  ambulatory 
and  long-term  care  facilities,  and  in 
other  health  care  insUtutions. 

"Primary  health  care"  means  care 
which  may  be  uutiated  by  the  client  or 
provider  in  a  variety  of  settings  and 
which  consists  of  a  broad  range  of 
personal  health  care  services,  including: 

(a)  Promotion  and  maintenance  of 
health; 

(b)  Prevention  of  illness  and 
disability; 

(c)  Basic  care  during  acute  and 
chronic  phases  of  illness: 

(d)  Guidance  and  counseling  of 
individuals  and  families; 

(e)  Referral  to  other  health  care 
providers  and  community  resources 
when  appropriate;  and 

(f)  Nurse  midwifery  services  (when 
appropriate). 

"Program  director"  means  a  qualified 
individual  designated  by  the  grantee 
and  approved  by  the  Secretary  who  is  to 
be,  functionally  responsible  for  the 
traineeship  program(s)  being  supported 
under  this  subpart 

"PubUc  health  care  faciUty"  means  an 
agency,  institution,  or  other  entity, 
controlled  by  a  public  agency  or  a 
nonprofit  private  organization  which 
provides  health  care. 

"State"  means  a  State,  the 
Commonwealth  of  Puerto  Rico,  the 
District  of  Columbia.  Guam,  American 
Samoat  the  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Trust  Territory  of  the  Pacific 
Islands  (the  RepubUc  of  Palau),  the 


Republic  of  the  Marshall  Islands,  and 
the  Federated  States  of  Micronesia. 
***** 

5.  Section  57.2603  is  revised  to  read  as 
follows: 

§57.2603    Who  Is  sUgil)!*  to  apply  for  ■ 
grant? 

Any  school  of  nursing  or  public 
health,  or  school  of  medicine  which 
received  grants  or  contracts  under  this 
section  prior  to  October  1. 1985.  public 
or  nonprofit  private  hospital  or  other 
public  or  nonprofit  private  entity  which 
is  located  in  a  State  and  which  provides 
a  nurse  practitioner  or  nurse  midwifery 
educational  program  is  eligible  to  apply 
for  a  grant.  Each  eligible  applicant 
desiring  a  grant  tmder  this  subpart  shall 
submit  an  appUcation  in  the  form  and  at 
such  time  as  the  Secretary  may 
prescribe. ' 

6.  Section  57.2604  is  amended  by 
revising  paragraphs  (a)(2)  and  (a)(3);  by 
removing  paragraph  (b);  and  by  revising 
and  redesignating  paragraph  (c)  as  (b)  to 
read  as  follows: 

§57.2604    How  wm  appHcatkms  be 
evahiatsd? 

(a)  •  *  * 

(2)  The  administrative  and  managerial 
ability  of  the  appUcant  to  carry  out  the 

'proposed  project,  including  compliance 
with  the  nurse  practitioner  and  nurse 
midwifery  program  guidelines  in  42  CFR 
Part  57,  Subpart  Y,  Appendix;  and 

(3)  The  extent  to  which  the  applicant 
will  recruit  trainees  who  are  residents  of 
primary  care  health  manpower  shortage 
areas,  designated  under  section  332  of 
the  Act 

(b)  In  determining  the  level  of  funding 
for  traineeship  programs  funded  under 
this  section,  the  Secretary  shall  give 
special  consideration  to  appUcations  for 
traineeships  to  educate  individuals  who 
are  residents  of  primary  care  health 
manpower  shortage  areas,  designated 
under  section  332  of  die  Act  However, 
should  specific  needs  warrant  the 
Secretary  will  consider  any  other 
special  factors  relating  to  national  needs 
as  the  Secretary  may  from  time  to  time 
annoimce  in  the  Federal  Register. 

7.  Section  57.2605  is  amended  by 
removing  paragraph  (d)  and  by  revising 
paragraphs  (b)  and  (c)  to  read  as 
follows: 

§  57.260S    How  long  does  grant  support 
last? 

***** 

(b)  Generally,  the  grant  will  initially 
be  funded  for  1  year,  and  subsequent 


■  Applications  and  instructions  may  be  obtained 
from  the  Grants  Maiui(|einsnt  Officer,  Bureau  of 
Health  Professions.  Parklawn  Building.  5600  fishers 
Lane,  Rodcville,  Maryland  20657. 


continuation  awards  will  also  be  for  1 
year  at  a  time.  A  grantee  must  submit  a 
separate  application  to  have  the  support 
continued  for  each  subsequent  year. 
Decisions  regarding  continuation 
awards  and  the  funding  levels  of  these 
awards  will  be  made  after  consideration 
of  such  factors  as  the  availability  of 
fimds  and  the  grantee's  progress  and 
management  practices.  Failure  to 
comply  with  the  requirements  of 
S  57.2610  will  jeopardize  continuation  of 
grant  awards.  In  all  cases,  continuation 
awards  require  a  determination  by  the 
Secretary  that  continued  funding  is  in 
the  best  interest  of  the  Federal 
Government. 

(c)  Neither  the  approval  of  any 
application  nor  the  award  of  any  grant 
shall  commit  or  obUgate  the  United 
States  in  any  way  to  make  any 
additional,  supplemental,  continuation 
or  other  award  with  respect  to  any 
approved  appUcation  or  portion  of  an 
approved  application.  For  continuation 
support,  grantees  must  make  separate 
application  at  such  times  and  in  such  a 
form  as  the  Secretary  may  prescribe. 

8.  Section  57.2606  is  revised  as 
follows: 

§57.2606    How  Is  the  amount  of  ttM  award 
determined? 

The  amoimt  of  the  award  to  the 
grantee  will  be  determined  on  the  basis 
of  the  Secretary's  estimate  of  the  stun 
necessary  during  the  budget  period  to 
cover  100  percent  of  the  costs  of  tuition, 
reasonable  living  and  moving  expenses 
(including  stipends),  books,  fees,  and 
necessary  transportation  for  each 
traineeship  awarded  to  the  grantee.  The 
number  of  traineeships  funded  will  be 
determined  by  the  availability  of 
Federal  funds. 

9.  Section  57.2607  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  57.2607    For  what  purposes  may  grant 
funds  be  spenf7 

***** 

(c)  Any  balance  of  federally  obligated 
grant  fimds  remaining  unobligated  by 
the  grantee  at  the  end  of  a  budget  period 
may  be  carried  forward  to  the  next 
budget  period  for  use  as  prescribed  by 
the  Secretary,  provided  a  continuation 
award  is  made.  If  at  any  time  during  a 
budget  period  it  becomes  apparent  to 
the  Secretary  that  the  amoimt  of  Federal 
fimds  provided  and  made  available  to 
the  grantee  for  that  period,  including 
any  unobligated  balance  carried 
forward  from  prior  periods,  exceeds  the 
grantee's  needs  for  the  period,  the 
Secretary  may  adjust  the  amounts 
provided  by  withdrawing  the  excess.  A 
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budget  period  is  an  interval  of  time  , 
(usually  12  months)  into  which  the    ' 
project  period  is  divided  for  funding  and 
reporting  purposes. 

10.  Section  57.2608  is  amended  by 
revising  paragraphs  (b),  (c).  and  (d)  to 
read  as  follows: 


§57.2608    What  flnaneial  support  Is 
avaHabte  to  tratoMM? 


(b)  Initial  necessary  transportation 
tmm  the  trainee's  residence  to  the  i 
educational  site;  | 

(c)  Necessary  transportation  required 
for  clinical  practice  during  the 
educational  program;  and  | 

(d)  Necessary  transportation  and 
reasonable  moving  expenses  from  the 
educational  site  to  the  site  of  the       I 
obligated  practice.  I 

11.  Section  57.2609  is  amended  by 
revising  paragraphs  (a),  (b).  and  (c)  to 
read  as  follows: 


957.2609    WttoiselgMet 
t  m  train—? 


(a)  Be  a  resident  of  the  United  States 
and  either  a  U.S.  citizen,  a  U.S.  National, 
an  alien  lawfully  admitted  for 
permanent  residence  in  the  U.S.,  a 
citizen  of  the  Commonwealth  of  the 
Northern  Mariana  Islands  (CNMI],  a 
citizen  of  the  Trust  Territory  of  the 
Pacific  Islands  {TTPl)  (consisting  of  the 
Republic  of  Palau),  or  a  citizen  of  the 
Republic  of  the  Marshall  Islands  (RMI) 
or  the  Federated  States  of  Micronesia 
(FSM)  (both  formeriy  part  of  the  TTPI); 

(b)  Be  accepted  for  enrollment,  or  be 
enrolled,  as  a  full-time  student  in  a 
nurse  practitioner  or  nurse  midwifery 
educational  program; 

(c)  Not  be  receiving  concurrent 
support  for  the  same  education  from 
another  Federal  source,  except 
educational  benefits  under  the  Veteran's 
Readjustment  Benefits  Act  and  loans 
from  Federal  sources;  and 

12.  Section  57.2610  is  revised  to  read 
as  follows: 

§57.2610    Wliatar«llMraquir««wnlafor 
( and  ttM  appoMmant  of 


(a)  The  grantee  must  require  each 
trainee  and  the  program  director  to 
complete  a  statement  of  appointment  by 
the  beginning  of  the  academic  term.  The 
program  director  and  the  trainee  must 
sign  the  statement  of  appointment  and 
the  grantee  must  retain  it  as  part  of  the 
trainee's  record. 

(b)  The  grantee  must  require  each 
trainee  to  sign  a  conumtment  with  the 
Secretary  to  practice  as  a  nurse 
practitioner  or  nurse  midwife  in  a 


primary  care  health  manpower  shortage 
area,  designated  under  section  332  of  the 
Act,  or  in  a  public  health  care  facility. 
The  conunitment  must  meet  the 
requirements  of  9  57.2613.  The  ori^nal 
copy  of  the  trainee's  signed  commitment 
must  be  submitted  to  the  Secretary 
before  any  funds  are  disbursed  to  or  for 
the  trainee. 

(c)  The  grantee  may  not  require 
trainees  to  perform  any  woiic  which  is 
not  an  integral  part  of  the  nurse 
practitioner  or  nurse  midwifery 
educational  program  and  required  of  all 
students  in  the  program. 

(d)  The  grantee  shall  give  special 
consideration  in  the  allocation  of 
traineeships  to  individuals  who  are 
residents  of  primary  care  health 
manpower  shortage  areas,  designated 
under  section  332  of  the  Act. 

(e)  The  grantee  must  conduct  an 
entrance  interview  with  the  trainee 
before  the  trainee  begins  the 
educational  program  and  an  exit 
interview  at  the  completion  or 
termination  of  the  educational  program. 
The  obligations  and  terms  of  the 
traineeship  must  be  discussed  during 
these  interviews  and  statements 
verifying  that  these  interviews  were 
conducted  must  be  signed  by  the 
program  director  and  the  trainee.  These 
statements  must  be  retained  by  the 
grantee  as  part  of  the  trainee's  record. 

(f)  The  grantee  must  submit  a 
completion  or  termination  notice  to  the 
Secretary  within  30  days  of  the  time  a 
traineeship  is  tenninated  by  completion, 
dismissal  from  the  educational  program, 
or  withdrawal. 

(g)(1)  The  grantee  must  provide  the 
trainee  with  copies  of  all  forms  signed 
by  the  trainee,  program  documents,  and 
a  financial  statement  at  each 
disbursement  for  the  traineeship 
detailing  the  amounts  paid  for  die 
trainee's  education  and  support.  A  copy 
of  each  financial  statement,  signed  by 
the  trainee,  must  be  retained  by  the 
grantee  as  part  of  the  trainee's  record. 

(2)  At  the  initial  disbursement  for  the 
traineeship,  the  financial  statement  must 
indicate  the  maximum  legal  prevailing 
interest  rate  as  determined  by  the 
United  States  Treasury  at  the  time  the 
trainee  initially  received  the  traineeship 
which  will  be  applicable  to  the  trainee's 
indebtedness  if  the  practice  commitment 
is  not  fulfilled. 

(3)  At  the  final  disbursement,  the 
financial  statement  must  include  an 
estimate  of  the  simple  interest  at  the 
maximiun  legal  prevailing  interest  rate 
as  determined  by  the  United  States 
Treasury  at  the  time  the  trainee  received 
the  traineeship  for  which  the  frainee  will 
be  indebted,  in  addition  to  the 


indebtedness  for  traineeship  funds,  if 
the  practice  commitment  is  not  fulfilled. 

(h)  Ninety  days  prior  to  completion  of 
the  educational  program,  the  grantee 
must  provide  each  trainee  with  a  copy 
of  the  Federal  Ref^ster  notice,  in  eff'ect 
as  of  that  date,  listing  the  primary  care 
health  manpower  shortage  areas, 
designated  under  section  332  of  the  Act 

(i)  The  grantee  must  maintain  an 
accurate,  complete,  and  retrievable 
record  with  respect  to  each  individual 
who  receives  a  traineeship.  This  record 
must  be  retained  until  the  trainee's 
practice  commitment  is  fulfiUed  or  any 
amount  of  the  United  States  is  owed  has 
been  paid  or  waived.  This  record  must 
document  that  requirements  (a)  through 
(h)  of  this  section  have  been  meL 

(Approved  by  the  OfRce  of  Management  and 
Budget  under  control  number  0915-0060.) 

13.  Section  57.2611  is  revised  to  read 
as  follows: 

9  57.261 1    Duration  of  trabMMNpa. 

Initial  appointment  to  traineeships 
must  be  made  for  a  full  academic  year, 
not  to  exceed  12  months,  except  that  a 
shorter  appointment  may  be  made  when 
necessary  to  enable  the  trainee  to 
complete  the  educational  program. 
Appointments  may  be  extended  on  a 
year-to-year  basis.  The  total  period  of 
support  for  any  trainee  may  not  exceed 
24  months. 

14.  Section  57.2612  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


§57.2612.    Termination  Of 


(b)  If  the  trainee  is  no  longer  enrolled 
full-time  in  the  nurse  practitioner  or 
nurse  midwifery  educational  program 
for  which  the  trainee  was  receiving  a 
traineeship  under  this  subpart;  or 
*       *       •       *       • 

15.  Section  57.2613  is  revised  to  read 
as  follows: 

§57.2613    WhatmustatrainMaiKMtodo 
In  return  for  traineeship  support? 

(a)  General.  (1)  Each  trainee  must  sign 
a  commitment  with  the  Secretary  to 
practice  as  a  nurse  practitioner  or  nurse 
midwife  on  a  full-time  basis  (at  least  35 
hours  per  week)  in  a  primary  care  health 
manpower  shortage  area,  designated 
under  section  332  of  the  Act,  or  in  a 
public  health  care  facility. 

(a)  With  respect  to  the  primary  care 
health  manpower  shortage  areas, 
designated  under  section  332  of  die  Act. 
designations  in  effect  at  the  time  the 
trainee  complete  die  educational     ' 
program  or,  desi^ations  in  effect  90 
days  prior  to  completion  of  the 
educational  program  if  a  trainee  has 


received  a  written  commitment  of 
employment,  will  quality  for  approval  as 
a  practice  site. 

(b)  Duration  of  practice.  The  period 
for  which  a  frainee  must  agree  to 
practice  is  equal  to  1  month  for  each 
mojith  for  which  the  frainee  receives 
support  from  grant  funds.  Once  practice 
has  begun,  it  must  be  continuous  for  the 
entire  period  of  practice  required  by  the 
commitment,  unless  the  Secretary 
permits  suspension  of  the  obligation  in 
accordance  with  §  57.2615. 

(c)  Beginning  of  practice.  The  frainee 
must  inform  the  Secretary  within  30 
days  after  his  or  her  completion  of  the 
educational  program  of  the  intended 
practice  site,  selected  fitim  either  a 
public  health  care  facility  or  a  primary 
care  health  manpower  shortage  area. 
The  frainee  must  begjn  the  practice  at 
Uiat  site  within  60  days  after  receipt  of 
notification  from  the  Secretary  that  the 
site  is  approved  for  the  practice 
commitment  either  as  a  primary  care 
health  manpower  shortage  area, 
designated  under  section  332  of  the  Act. 
or  as  a  public  health  care  facility. 

(d)  Fulfillment  of  practice.  (1)  The 
frainee  must  agree  to  report  annually  to 
the  Secretary  his  or  her  current  name, 
address,  and  dates  of  employment  on  a 
form,  signed  by  the  employer,  who 
certifies  the  dates  of  employment,  and  to 
report  changes  in  name  or  address 
within  30  days  of  thefr  occurrence. 

(2)  At  the  end  of  the  period  of  die 
practice  commitment,  the  frainee  must 
report  to  the  Secretary,  in  writing  on  the 
employer's  stationery,  the  dates  and 
practice  site.  The  written  statement 
must  be  signed  by  the  employer  who 
attests  the  dates  and  practice  site.  The 
practice  commitment  will  not  be 
considered  fulfilled  until  this  statement 
has  been  received  and  the  dates  and 
practice  site  are  accepted  by  the 
Secretary. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0915-0060.) 

16.  Section  57.2814  is  revised  to  read 
as  follows: 

§57.2614    Wtiat  are  ttw  consequences  If 
the  trainee  falla  to  comply  with  the  terms  of 
the  comniitmant? 

If  a  frainee  fails  to  complete  the 
educational  program  or  fails  to  begin  or 
complete  the  period  of  practice  required 
by  die  conunitinent  under  9  57.2613.  the 
trainee  must  repay  the  fraineeship 
support  to  the  United  States  Treasury. 
The  trainee  must  pay  the  amount  owed 
within  38  months  of  the  date  on  which 
he  or  she  failed  to  complete  the 
educational  program  or  failed  to  begin 
or  complete  the  period  of  reqmred 


practice,  as  determined  by  the 
Secretary. 

(a)  Failure  to  complete  the 
educational  program.  A  trainee  who  is 
dismissed  bxna  the  academic  program  or 
who  voluntarily  terminates  academic 
education  must  repay  the  traineeship 
support  to  the  United  States  Treasury. 
This  individual  shall  be  liable  for  an 
amount  equal  to  the  cost  of  tuition  and 
other  education  expenses  paid  to  or  for 
such  individual  itom  Federal  funds  plus 
any  other  payments  which  were 
received  under  the  fraineeship. 

(b)  Failure  to  begin  or  complete  the 
period  of  practice.  If  for  any  reason  an 
individual  who  received  a  traineeship 
and  completed  the  educational  program 
fails  to  complete  a  practice  obligation, 
this  individual  must  repay  the 
fraineeship  support  plus  interest  to  the 
United  States  Treasury.  The  amount  of 
repayment  must  equal  the  sum  of  all 
fraineeship  support  received,  together 
with  interest  at  the  maximum  legal 
prevaUing  rate  in  effect  on  the  date  the 
frainee  initially  received  fraineeship 
assistance.  The  Secretary  will  also 
charge  this  individual  the  Department's 
adminisfrative  costs  of  collecting  the 
repayment,  as  well  as  the  penalty 
charge  of  6  percent  a  year  if  the 
repayment  is  more  than  90  days 
overdue.  Late  payment  charges  will 
accrue  from  the  date  the  repayment 
becomes  overdue  until  the  overdue 
amount  is  paid. 

17.  Section  57.2815  is  amended  by 
revising  the  OMB  approval  number  at 
the  end  of  the  section  to  read  as  follows: 

§57.2615    When  can  the  practice  or 
payment  otilgatlon  be  waived  or 
suspended? 

*  •        •        •        * 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0915-0060.) 

18.  Section  57.2616  is  amended  by 
adding  numerically  the  following  CFR 
Part  references  to  read  as  follows: 

§57.2616    What  additional  Department 
regulations  apply  to  grantees? 

*  •        •        •        ♦ 

42  CFR  Part  57,  Subpart  Y— Grants  for  Nurse 
Practitioner  and  Nurse  Midwifery  Programs 

45  CFR  Part  5— Designation  of  Health 
Manpower  Shortage  Areas 

45  CFR  Part  30— Claims  Collection 
***** 

(FR  Doc.  88-0840  Hied  5-4-88:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Na  8»-1 14;  FCC  66-100] 

Broadcast  Services;  Deregulatory 
Review  of  Technical  and  Operational 
Regulations  for  Television  Stations 

AQENCY:  Federal  Communication 

Commission. 

action:  Proposed  rule. 

SUMMAHY:  This  action  initiates  a  review 
of  technical  and  operational  regulations 
for  television  broadcast  stations.  It 
identifies  and  proposes  to  delete 
burdensome  or  outdated  regulations  that 
are  no  longer  needed.  This  action 
continues  the  Commission's 
deregulatory  review  of  technical  and 
operational  regulations  for  various  radio 
services. 

DATES:  Interested  parties  may  file 
comments  on  or  before  June  20, 1988, 
and  reply  comments  on  or  before  July  5, 
1988. 

ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
Bernard  Gorden,  Mass  Media  Bureau. 
(202)  632-9660. 

SUPPLEMENTARY  MFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making  adopted  March  9. 
1988  and  released  April  29. 1988.  The  full 
text  of  this  action  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Sti«et. 
Northwest.  Washington.  DC.  The 
complete  text  of  this  action  may  also  be 
purchased  from  the  Commission's  copy 
contractors.  International  Transcription 
Services,  (202)  857-380a  2100  M  Sti-eet 
NW,  Suite  140,  Washington,  DC  20037. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  This  action  proposes  to  delete 
certain  technical  and  operational 
television  broadcast  regulations  that  are 
outdated  and  unnecessary. 

2.  First,  the  Commission  proposes  to 
amend  Rule  9  73.653  to  liberalize  the 
permitted  time  of  day  for  operation  of 
separate  TV  aural  and  visual 
transmitters.  The  picture  and  sound  are 
simultaneously  transmitted  via  separate 
video  and  auc^o  fransmitters.  Under 
certain  conditions,  however,  these 
fransmitters  may  operate  separately  and 
independent  of  each  other.  For  example, 
they  may  provide  an  additional 
broadcast  sevice  in  the  form  of  an  audio 
program  with  or  without  visual  displays. 
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or  a  video  informational  bulletin  board 
with  or  without  related  sound. 
Currently,  this  service  is  restricted,  by 
our  Rules,  primarily  to  "graveyard 
hours"  (12  midnight  to  6  a.m.],  or  for 
only  15  minutes  just  prior  to  a  station 
regular  sign-on  time,  if  after  6  a.m. 

3.  Upon  reevaluation,  we  now  believe 
that  the  public  interest  would  be  better 
served  by  allowing  the  TV  licensee 
maximum  flexibility  to  estabhsh  the 
duration  and  time  of  day  that  it 
determines  as  most  appropriate  within 
the  competitive  framework  of  their 
individual  market  areas.  Therefore,  the 
Commission  proposes  to  eliminate  all 
time  restrictions  for  the  operation  of 
separate  TV  aural  and  visual  i 
transmitters.  | 

4.  Second,  the  Commission  proposes 
to  amend  Rule  §  73.663(b)(3)  to  eliminate 
a  periodic  6-month  power  meter 
calibration  requirement.  Our  Rules  i 
currently  specify  that  a  television    | 
broadcast  licensee  must  have  the 
capability  of  determining  the  station's 
visual  power  at  all  times. 

Because  one  Rule  stipulates  that  the 
Une  meter  used  for  this  purpose  should 
be  calibrated  as  often  as  necessary  to 
ensure  compliance  with  the  appropriate 
power  level,  we  find  that  another  Rule 
requiring  such  calibration  at  least  once 
every  6  months  to  be  unnecessary  and 
burdensome.  Thus,  in  view  of  the 
overriding  requirement  to  perform  meter 
calibration  as  often  as  needed,  the 
Commission  proposes  to  eliminate  the 
periodic  6-month  calibration 
requirement  of  the  power  meter. 

5.  Third,  the  Commission  proposes  to 
delete  Note  8  in  Figure  6  of  Rule 

S  73.699,  which  requires  that  color  burst 
signals  be  omitted  during  the  extended 
transmission  of  black-and-white      j 
programming.  Such  deletion  would  ■ 
permit  the  color  burst  to  be  retained 
during  black-and-white  transmission. 
The  color  burst  is  a  special 
synchronizing  signal,  transmitted  within 
the  television  picture  signal  to  enable 
the  receiver  to  decode  the  color 
information  for  proper  display  on  the 
screen.  During  the  transmission  of 
black-and-white  video  programming, 
however,  the  color  burst  signals  do  not 
benefit  reception,  and,  in  fact,  were 
originally  found  to  degrade  the  picture 
quality. 

6.  In  recent  years,  however,  in 
omitting  the  color  burst  signal  during 
black-and-white  transmission, 
broadcasters  have  encountered  certain 
operational  disadvantages  when  using 
video  tape  processing  equipment,  which 
typically  relies  on  the  color  burst  to 
correct  video  signal  stabiUty  or  timing 
errors. 


7.  While  there  is  some  disagreement 
and  question  in  the  industry,  including 
broadcasters  and  receiver 
manufacturers,  as  to  the  extent  of  black- 
and-white  picture  degradation  caused 
by  the  presence  of  the  color  burst  we 
note  that  the  color  burst  omission 
requirement  is  a  quality  control 
regulation  and  does  not  relate  to 
preventing  or  restricting  adjacent  or  co- 
channel  station  interference.  Thus,  while 
the  elimination  of  the  color  burst 
omission  requirement  might  lead  to 
some  measure  of  pictiu^  degradation, 
we  believe,  in  such  cases,  that  the 
broadcaster  will  be  responsive  to  any 
audience  complaints  and  strike  the 
proper  balance  between  the  most 
efficient  manner  to  operate  its  video 
tape  equipment  and  the  public's  demand 
for  the  highest  quaUty  picture  signal. 
Therefore,  the  Commission  proposes  to 
eliminate  the  requirement  that  the  color 
burst  signal  must  be  omitted  during  the 
transmission  of  black-and-white 
television  progranuning. 

8.  Fourth,  the  Commission  proposes  to 
amend  Rule  S  73.685(e)  to  eliminate 
restrictions  on  the  degree  of  radiation 
suppression  (ratio  of  maximum-to- 
miniumum  power  radiated)  for 
television  directional  antennas,  which 
are  not  routinely  authorized.  In  using 
directional  antenna  systems,  one  of  the 
applicable  restrictions  pertains  to  the 
ratio  of  the  maximum  radiated  power  at 
any  point  in  the  antenna  pattern  to  the 
minimum  radiated  power  at  some  other 
point  in  the  pattern  (the  degree  of 
suppression  or  null).  The  Commission 
adopted  such  limits  in  the  early  1950s, 
when  it  concluded  that  the  limits  were 
needed  because  of  the  instability  of 
antenna  patterns  with  very  sharp  nulls 
and  the  difficulty  in  predicting  the  actual 
pattern. 

9.  We  now  believe,  however,  that 
antenna  design  has  progressed  to  the 
point  that  antennas  with  sharp  nulls 
have  much  improved  stabiUty  and  that 
there  is  increased  accuracy  in  predicting 
and  attaining  the  desired  radiation 
pattern.  Moreover,  over  the  years 
broadcasters  have  requested  and  have 
received  waivers  to  exceed  the  current 
limits  so  as  not  to  waste  power  over 
large  bodies  of  water  or  to  avoid 
excessive  signal  radiation  toward  the 
face  of  a  hill  or  mountain,  which  could 
reflect  the  signal  and  cause  picture 
"ghost  image"  degradation.  Because,  we 
have  received  no  reports  of  significant 
problems  as  a  result  of  our  granting  such 
waivers,  and  because  these  limits  have 
no  bearing  on  adjacent  or  co-channel 
station  interference,  the  Commission 
proposes  to  eliminate  the  maximum-to- 
minimum  radiation  limitations  for 
television  station  directional  antennas. 


10.  Fifth,  the  Commission  proposes  to 
amend  Rule  Section  73.687  to  delete 
specifications  that  pertain  to  equipment 
installation  and  safety  requirements. 
Today,  in  contrast  to  the  time  when 
many  broadcasters  designed  and  built 
their  own  facilities,  broadcasters 
acquire  their  transmission  system 
equipment  bom  manufacturers  that  must 
meet  the  safety  requirements  imposed 
by  other  regulatory  agencies,  e.g.,  OSHA 
and  various  local  and  state  agencies. 
Therefore,  the  Commission  proposes  to 
remove  these  specifications  from  our 
Rules. 

11.  Finally,  the  Commission  proposes 
to  amend  Rule  9  73.698  by  deleting 
Table  I,  a  conversion  table  of  minutes 
and  seconds  of  a  degree  converted  to 
decimal  parts  of  a  degree.  These  values 
may  be  used  in  the  calculation  of 
geographical  distance  separations 
between  television  channel  assignment 
locations.  The  advent  of  and  widespread 
availability  of  electronic  calculators  and 
computers  for  calculating  coordinate 
distance  separations  with  increased 
accuracy  and  speed,  have  made  this 
table  unneccessary.  Therefore,  the 
Commission  proposes  to  remove  the 
reference  table  of  minutes  and  seconds 
of  a  degree  converted  to  decimal  parts 
of  a  degree. 

12.  This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  See 

S  1.1231  of  the  Commission's  Rules.  47 
CFR  1.1231,  for  rules  governing 
permissible  ex  parte  contacts. 

13.  Pursuant  to  the  Regdatory 
Flexibility  Act  of  1980,  5  U.S.C.  603,  the 
Commission  notes  that  adoption  of  these 
proposals  will  provide  broadcasters 
with  increased  flexibility  and  less 
burdensome  regulations,  eliminating  the 
need  for  filing  waiver  or  other  requests 
reducing  procedural  burdens  on 
applicants,  licensees  and  the 
Commission.  Public  comment  is 
requested  on  the  initial  regulatory 
flexibility  analysis  set  out  in  full  in  the 
Commission's  complete  decision. 

14.  The  proposals  contained  herein 
have  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
record  keeping,  labeling,  disclosure,  or 
record  retention  requirements;  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  the  public 

15.  Pursuant  to  applicable  procedures 
set  forth  in  §  1.415  and  1.419  of  the 
Commission's  Rules,  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  on  or  before  lime  20, 1988, 
and  reply  comments  on  or  before  July  5, 
1988.  All  relevant  and  tio^ely  comments 
will  be  considered  by  the  Commission 


before  final  action  is  taken  in  this 
proceeding. 

Federal  Conununications  Commission. 

H.WalkarFeasterIII. 

Acting  Secretary. 

(PR  Doc.  8fr-99e8  Filed  5-«-8a  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  575 

Consumer  information  Regulations; 
Uniform  Tire  QuaRty  Grading 

AQENCV:  National  Highway  Traffic 
Safety  AdministraUon  (NHTSA),  DOT. 
ACTION:  Denial  of  petitioii  for 
rulemaking. 

suMMAftv:This  notice  denies  a  petition 
for  rulemaking  submitted  by  the  Rubber 
Manufactivers  Association,  requesting 
that  the  agency  delete  the  requirement 
in  the  Uniform  Tire  Quality  Grading 
Standards  for  placing  a  label  bearing 
grading  information  on  the  tire  tread 
surface.  The  petitioner  raised  again 
arguments  which  had  previously  been 
considered  by  the  agency  in  its  decision 
to  adopt  the  requirement.  Because 
NHTSA  sees  no  basis  for  proposing  the 
requested  amendment,  the  RMA  petition 
is  denied. 

FOR  FimTHER  INFORMATION  CONTACT 

Mr.  Nelson  Gordy.  Office  of  Market 
Incentives,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Telephone:  (202)  366-4797. 
SUPPLEMENTARY  INFORMATION:  Section 

575.104,  Uniform  Tire  Quality  Grading 
Standards  (UTQGS),  specifies 
requirements  for  the  purpose  of  assisting 
consumers  in  making  informed  choices 
in  purchasing  passenger  car  tires.  Motor 
vehicle  and  tire  manufacturers  and  tire 
brand  name  owners  are  required  to 
provide  information  indicating  the 
relative  performance  of  passenger  car 
tires  in  the  areas  of  treadwear,  traction, 
and  temperature  resistance. 

Under  the  UTQGS  program,  grading 
information  is  brought  to  the  attention  of 
consumers  in  several  ways.  Each  new 
tire  other  than  those  sold  as  original 
equipment  on  new  cars  must  have  a 
label  affixed  to  its  tread  surface,  setting 
forth  the  grades  assigned  to  the  tire  and 
an  explanation  about  the  grades.  The 
grades  assigned  to  a  tire  must  also  be 
permanently  molded  into  or  onto  the  tire 
sidewall.  However,  the  information  on 
the  tire  sidewall  does  not  include  an 


explanation  of  the  grades.  In  addition, 
tire  manufactiu^rs  and  tire  brand  name 
owners  are  required  to  provide  for 
examination  by  prospective  purchasers, 
at  each  location  where  their  tires  are 
sold,  information  about  the  grades 
assigned  to  each  tire  offered  for  sale  at 
that  location  and  an  explanation  of  the 
grades.  Finally,  manufacturers  and 
brand  name  owners  are  required  to 
provide  NHTSA  with  information  about 
the  grades  assigned  to  their  tires,  which 
the  agency  then  makes  available  to  the 
pufaiRb. 

The  Rubber  Manufacturers 
Association  (RMA),  representing  the 
domestic  tire  manufacturers,  submitted 
a  petition  for  rulemaking  requesting 
deletion  of  the  requirement  for  a  tire 
tread  surface  label,  asserting  that  the 
labeling  requirement  is  unreasonably 
dupUcative  and  unnecessarily 
burdensome.  The  petitioner  argued  that 
the  requirement  for  point-of-sale 
information  provides  all  of  the 
information  which  any  consumer  will 
need  or  use  in  making  an  informed 
choice  in  the  purchase  of  tires,  and  that 
the  tire  tread  surface  label  does  not  add 
to  the  assistance  already  given  the 
consumer  in  making  a  purchasing 
decision. 

RMA  also  argued  that  the  consumer 
will  already  have  made  the  purchasing 
choice  before  the  selected  tires  have 
been  removed  from  stock  for  installation 
on  the  car.  The  petitioner  stated  that  a 
1975  consumer  survey,  commissioned  by 
RMA  and  submitted  to  the  docket  at 
that  time,  confirms  that  most  tire 
purchasers  do  not  see  the  actual  tires 
purchased  before  they  are  installed. 
RMA  also  stated  that  many  service 
stations  and  tire  stores,  for  safety 
reasons  and  to  avoid  liability,  forbid 
customers  to  enter  the  working  areas 
where  their  tires  are  removed  from  stock 
and  installed. 

The  petitioner  also  argued  that  it  is 
undisputed  from  the  record  before  the 
agency  that  the  tire  tread  surface  label 
requirement  is  burdensome  and  costly. 
RMA  cited  a  1974  docket  submission  by 
Firestone  Tire  and  Rubber  Company  in 
which  the  cost  to  the  domestic  tire 
industry  of  complying  with  the  labeling 
requirement  was  estimated  to  range 
from  $15  miUion  to  $17  million. 

The  requirement  for  a  tire  tread 
surface  label  was  adopted  by  NHTSA  in 
a  final  rule  published  in  the  Federal 
Register  (40  FR  23073)  on  May  28, 1975. 
The  agency  stated  the  following: 

Several  commenters  objected  to  the 
proposed  tread  label  requirement, 
suggesting  that  point-of-sale  material 
such  as  posters  and  leaflets  could 
provide  the  consumer  with  adequate 
information  about  tire  grades.  For  the 


reasons  discussed  in  Notice  12,  the 
NHTSA  is  convinced  that  labels  affixed 
to  the  tread  of  the  tire  are  the  only 
satisfactory  method  of  providing 
complete  information  to  replacement 
tire  purchasers.  Therefore,  the  scheme  of 
transmitting  quality  grading  information 
to  consumers,  combining  sidewall 
molding,  tread  labels,  and  point-of-sale 
materials,  has  been  adopted 
substantially  as  proposed  *  *  *.  40  FR 
at  23077. 

In  Notice  12.  the  NPRH  NHTSA  had 
stated  the  following: 

*  *  *  Although  the  actual  tirei  a  motorist 
purchases  may  not  be  aeen  by  him  prior  to 
delivery,  representative  Urea  are  usually 
displayed  in  most  locations  where  tires  are 
sold.  Such  display  tires  would  have  labels 
affixed  to  their  tread  surface,  and  the 
information  would  thus  be  available  to 
purchasers  t>efore  sale  in  an  obvious  and 
conspicuous  location. 

Point-of-sale  material,  in  the  form  of 
retainable  printed  matter,  would  be  required 
as  well,  under  the  general  consumer 
information  requirements  that  information  be 
provided  to  prospective  consumers.  The 
NHTSA  does  not  consider  it  desirable, 
however,  to  rely  on  point-of-sale  material 
alone.  The  dissemination  of  that  material 
imder  existing  consumer  information 
requirements  has  frequently  been  hampered 
by  a  lack  of  knowledge  as  to  its  availabiUty 
on  the  part  of  both  dealers  and  consumers. 
Under  the  proposed  tread-label  approach  the 
tire  must  be  labeled  at  the  time  of  sale,  and 
the  NHTSA  has  clear  authority  to  enforce  the 
labeling  requirement  throughout  the  entire 
chain  of  distribution.  39  FR  20810,  June  14, 
1974. 

Tire  manufactiu^rs  sought  judicial 
review  of  the  May  1975  final  rule, 
focusing  among  other  things  on  the 
requirement  for  a  tire  tread  surface 
label.  See  B.F.  Goodrich  Company  v. 
DOT.  541  F.2d  1178  (6th  Cir.  1976).  cert 
denied  300  U.S.  930  (1977).  The 
manufactiu«rs  argued  that  the  label 
requirement  was  arbitrary  and 
unreasonable  in  cost,  claiming  that  it 
would  add  15  to  17  million  dollars  of 
cost  that  the  label  was  impossible  to 
keep  affixed  to  every  tire,  and  that 
anyhow,  less  than  a  majority  of 
prospective  purchasers  would  ever  see 
the  label.  The  court  found  the  agency's 
responses,  including  a  portion  of  the 
above-quoted  language  of  the  NPRM 
and  a  submission  fit)m  the  Federal 
Trade  Commission,  to  be  "convincing 
and  supported  by  'ample  evidence'  in 
this  record."  541  F.2d  at  1186. 

On  the  issue  of  costs,  the  court  stated 
that  it  seemed  obvious  to  it,  "as  it  does 
ta  the  agency,  that  full  information  (as 
contrasted  to  the  minimum  information 
supplied  on  the  tire  wall)  can  be  cheaply 
provided  to  the  ultimate  consumer 
merely  by  some  expansion  of  the  tire 
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label  now  in  widespread  use  in  the 
industry."  The  court  noted  that  the 
"largely  unsupported  estimate"  in 
petitioners'  brief  of  $17  million  cost  per 
year  for  tire  labels  would  produce  a  per 
tire  cost  of  only  12-plus  cents,  and  that 
the  agency  had  dted  a  three  cent  per 
label  cost  estimate  by  Uniroyal  and  had 
provided  its  own  estimate  of  five  cents 
per  tire  for  all  labeling  costs. 

NHTSA  notes  that  RMA's  petition 
raised  again  arguments  and  data  that 
had  previously  been  considered  by 
NHTSA,  as  well  as  by  a  reviewing  court. 
The  petitioner  did  not  address  the  past 
reasoning  of  NHTSA  in  adopting  the  tire 
tread  surface  label  requirement,  or  offer 
any  new  arguments  in  its  petition. 

After  receiving  RMA's  petition,  a 
NHTSA  representative  visited  20  large 
private  and  franchise  tire  dealerships  in 
the  Washington,  DC  metropoUtan  area, 
to  determine  if  tire  manufactiirer 
information  sheets  were  available  on 
each  tire  offered  for  sale  and  to 
determine  whether  tire  tread  surface 
labels  were  attached  to  the  display  tires. 


Only  five  of  the  dealerships  openly 
displayed  information  sheets  for 
consumer  use  on  each  line  of  tires 
offered  for  sale.  Another  five  had  the 
information  sheets  available  to 
consumers  upon  request.  Thus,  for  this 
second  group  of  five  dealerships, 
consumers  would  likely  obtain  the 
information  sheets  only  if  they  knew  to 
ask  for  them.  Of  the  remaining  ten 
dealerships,  eight  did  not  have  tire 
information  sheets  for  any  of  the  tires 
they  offered  for  sale,  while  the  other  two 
offered  the  information  sheets  for  only 
one  of  the  tire  brands  they  offered  for 
sale.  Twelve  of  the  tire  dealerships, 
including  seven  of  the  10  dealerships 
that  had  limited  or  no  information 
sheets  available,  had  tire  tread  surface 
labels  on  their  display  tires. 

The  sample  size  in  NHTSA's  survey  of 
tire  dealerships  was  small,  and  the 
agency  recognizes  that  the  percentages 
of  tire  dealerships  offering  tire 
information  sheets  and  displaying  tire 
tread  surface  labels  on  their  display 
tires  may  differ  for  a  larger  sample. 


However,  the  results  of  the  survey 
confirm  the  agency's  earher  conclusions 
that  the  effectiveness  of  point-of-sale 
material  is  limited,  and  that  even  if  a 
consumer  does  not  see  the  actual  tires 
being  purchased  prior  to  sale,  he  or  she 
may  see. the  tire  tread  surface  label  on 
display  tires. 

NHTSA  concludes  that  RMA  has  not 
shown  that  the  agency  should  change  its 
previous  decision  to  require  the  tire 
tread  surface  label.  Because  NHTSA 
sees  no  basis  for  proposing  the 
requested  amendment,  the  RMA  petition 
is  denied. 

List  of  Subjects  in  49  CFR  Part  575 

Imports.  Motor  vehicles.  Tires. 

(15  U.S.C.  1392, 1401. 1407. 1421. 1423. 
delegations  of  authority  at  40  CFR  1.50  and 
5013) 

Issued  on  April  29, 1988. 
Barry  Felrice, 

Associate  Administrator  for  Rulempking. 
[PR  Doc.  88-9925  Rled  5-4-88:  8:45  am] 
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This  section  of  ttw  FEDERAL  REGISTER 
contains  documents  ott)er  ttian  rules  or 
proposed  mles  tnax  are  appNcal)le  to  the 
puiiiic.  Notices  of  tiearings  and 
investigations,  committee  meetings,  agency 
detisions  and  rulings,  delegations  of 
autttority,  filing  of  petitions  and 
applications  and  agency  statements  of 
orgar^tion  and  functioris  are  examples 
of  documents  appearing  in  this  section. 


AFRICAN  DEVELOPMENT 
FOUNDATION 

Compliance  With  the  Privacy  Act  of 
1974;  System  of  Records 

aqency:  African  Development 
Foundation. 

ACtiON:  Notice  of  proposed  adoption  of 
Privacy  Act  Systems  of  Records. 

summary:  Notice  is  hereby  given  that 
ADF  proposes  to  adopt  the  notice  of 
systems  of  records  as  set  forth  below. 

This  notice  does  not  include  specific 
identification  of  Office  of  Personnel 
Management  (0PM)  records  in  the 
custody  of  the  African  Development 
Foundation  (ADF).  OPM  has  assumed 
responsibility  for  publishing 
government-wide  notices  pertaining  to 
Federal  employee  personnel  records. 

Special  note  should  be  taken  of  the 
preliminary  statement  to  the  systems  of 
records.  It  contains  an  indication  of 
general  routine  uses,  location  of  files, 
and  general  procedures  as  to 
notification,  access  and  contest 
applicable  to  ADF  records  systems 
generally.  Information  is  provided  in  this 
manner  in  order  to  avoid  unnecessary 
repetition  and  duplication  in  the 
publication  of  each  system  of  records. 
The  publication  on  general  routine  uses 
and  exemptions  does  not  serve  as  an 
indication  that  each  system  will  be 
joo^iiiUly  u£3d  k-r  usable  fo.-  each  such 
purpose  or  is  subject  to  each  such 
exemption. 

EFFECTIVE  DATE:  This  notice  will  be 
adppted  without  further  publication  in 
the  Federal  Register  on  June  6, 1988. 
unless  modified  by  a  subsequent  notice 
to  incorporate  public  comment.  ADF 
invites  comments  from  the  public  on  this 
proposal,  to  be  received  by  the  contact 
person  listed  below  on  or  before  June  6, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Wilson,  Director  of 
Administration  and  Finance,  African 
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Development  Foundation,  Suite  600, 
1625  Massachusetts  Ave.  NW., 
Washington.  DC  20036,  202-673-3916. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Privacy  Act,  5  U.S.C.  552a.  ADF 
proposes  to  adopt  a  number  of  systems 
of  records  which  contain  information 
relative  to  employment  with  the 
Foundation,  present,  past  and 
prospective,  and  to  individuals  and 
businesses  with  whom  it  does  business. 
This  information  will  be  collected  during 
the  normal  course  of  doing  business  as  a 
U.S.  Government  Corporation,  and  will 
include  only  such  data  as  is  essential  to 
the  conduct  of  such  business.  All 
systems  will  be  located  at  the 
Foundation's  headquarters  at  1625 
Massachusetts  Ave.  NW.,  Suite  600. 
Washington,  DC  20036. 

A  "Report  on  new  systems"  required 
by  5  U.S.C.  552a(o)  has  been  sent  to  the 
President  of  the  Senate,  the  Speaker  of 
the  House  of  Representatives,  and  the 
Office  of  Management  and  Budget. 

Signed  at  Washington,  DC,  on  ^ril  28, 
198a 

Leonard  H.  Robinson,  Jr.. 

President,  African  Development  Foundation. 
The  African  Development  Foundation 
proposes  to  adopt  the  following  notice 
of  systems  of  records. 

Notice  of  Systems  of  Records, 
Preliminary  Statement 

Official  Personnel  Files 

Official  personnel  files  of  Federal 
employees  in  the  General  Schedule  in 
the  custody  of  ADF  are  considered  the 
property  of  OPM.  Access  to  such  files 
shall  be  in  accordance  with  such  notices 
as  are  published  by  OPM.  Access  to 
such  files  in  the  custody  of  ADF  will  be 
granted  to  individuals  to  whom  such 
files  pertain  upon  request  to  the 
Personnel  Officer.  ADF.  Suite  600, 1626 
Massachusetts  Avenue,  NW., 
Washington,  DC  20036. 

Various  ADF  offices  maintain  files 
which  contain  miscellaneous  copies  of 
personnel  material  affecting  ADF 
employees.  This  includes  copies  of 
standard  personnel  forms,  evaluation 
forms,  etc.  These  files  are  kept  only  for 
immediate  office  reference  use  and  are 
considered  by  the  Foundation  to  be  part 
of  the  personnel  file  system.  ADFs 
internal  regulations  provide  that  such 
information  is  part  of  the  general 
personnel  files  and  can  only  be 
disclosed  through  the  Director  of 


Personnel  in  order  to  ensure  that  any 
material  disclosed  is  relevant  material, 
current,  and  fair  to  the  individual 
employee.  It  is  also  ADF  policy  to  limit 
the  use  of  such  files  and  to  encourage 
the  destruction  of  as  many  as  possible. 

Security  Classification 

None  of  the  files  maintained  by  ADF 
contain  classified  information. 

Statement  of  General  Routine  Uses 

The  following  general  routine  uses  are 
incorporated  by  this  reference  into  each 
system  of  records  set  forth  herein, 
unless  such  incorporation  is  specifically 
limited  in  the  system  description. 

1.  In  the  event  that  a  record  in  a 
system  of  records  maintained  by  ADF 
indicates  any  violation  or  potential 
violation  of  the  law,  whether  civil, 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  the  relevant  record  in  this 
system  of  records  may  be  referred  as  a 
routine  use  to  the  appropriate  agency, 
whether  Federal,  state,  local,  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation,  or  charged  with  enforcing  or 
implementing  the  statute,  rule, 
regulation,  or  order  issued  pursuant 
thereto.  Such  referral  shall  also  include 
and  be  deemed  to  authorize  any  and  all 
appropriate  and  necessary  uses  of  such 
records  in  a  court  of  law  or  before  an 
administrative  board  or  hearing. 

2.  A  record  may  be  disclosed  as  a 
routine  use  to  designated  officers  and 
employees  of  other  agencies  and 
departments  of  the  Federal  Government 
having  an  interest  in  the  individual  for 
employment  purposes,  including  the 
hiring  or  retention  of  any  employee,  the 
issuance  of  a  security  clearance,  the 
letting  of  a  contract,  or  the  issuance  of 
license,  grant  or  other  benefit  by  the. 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter  involved. 

3.  Routine  Use  for  Disclosure  to  the 
Department  of  Justice  for  Use  in 
Litigation: 

It  shall  be  a  routine  use  of  the  records 
in  this  system  of  records  to  disclose 
them  to  the  Department  of  Justice  when 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 
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(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  Utigation  is 
likely  to  affect  the  agency  or  any  of  its 
components, 

is  a  party  to  Utigation  or  lias  an  interest 
in  such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  is 
deemed  by  the  agency  to  be  relevant 
and  necessary  to  the  Utigation,  provided, 
however,  that  in  each  case,  the  agency 
determines  that  disclosure  of  the  records 
to  the  Department  of  Justice  is  a  use  of 
the  information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

Routine  Use  for  Agency  Disclosure  ip. 
Litigation 


It  shall  be  a  routine  use  of  records 
maintained  by  this  agency  to  disclose 
them  in  a  proceeding  before  a  court  or 
adjudicative  body  before  which  the 
agency  is  authorized  to  appear,  when 

(a)  The  agency,  or  any  component 
thereof;  or 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
agency  has  agreed  to  represent  the 
employee;  or 

(d)  The  United  States,  where  the 
agency  determines  that  Utigation  is 
likely  to  affect  the  agency  or  any  of  its 
components, 

is  a  party  to  Utigation  or  has  an  interest 
in  such  litigation,  and  the  agency 
determines  that  use  of  such  records  is 
relevant  and  necessary  to  the  litigation, 
provided,  however,  that  in  each  case, 
the  agency  determines  that  disclosure  of 
the  records  to  the  Department  of  Justice 
is  a  use  of  the  information  contained  in 
the  records  that  isfompatible  with  the 
purpose  for  which  the  records  were 
collected. 

4.  Information  from  records  systems 
may  be  disclosed  to  any  source  from 
which  information  is  requested  in  the 
course  of  an  investigation,  to  the  extent 
necessary  to  identify  the  individual, 
inform  the  source  of  the  nature  and 
purpose  of  the  investigation,  and  to 
identify  the  type  of  information 
requested. 

5.  Information  in  any  system  of 
records  may  be  disclosed  to  a 
Congressional  office,  in  response  to  an 
inquiry  from  the  office,  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 

6.  Any  record  from  any  system  of 
records  may  be  disclosed  as  a  routine 
use  to  the  National  Archives  and 


Records  Service,  General  Services 
Administration  in  records  management 
inspections  conducted  under  authority 
of  44  U.S.C.  2904  and  2906. 

7.  Information  from  records  systems 
may  be  released  to  auditors  in  the 
conduct  of  an  audit  of  ADF  operations 
or  accounts,  but  only  to  the  extent  it  is 
relevant  and  necessary  to  the  conduct  of 
the  audit 

Location  of  Files 

All  files  are  located  in  the  office 
indicated  under  "System  LocaUon"  at 
ADF  headquarters  in  Suite  600. 1625 
Massachusetts  Ave.  NW..  Washington. 
DC  20036. 

Notification 

Individuals  may  inquire  wheth«  any 
system  contains  information  pertaining 
to  them  by  addressing  the  Director  of 
Administration  and  Finance  in  person  or 
in  writing.  If  in  writing,  such  request 
should  include  the  individual's  name 
and  address,  social  security  number, 
and  any  relevant  data  concerning  the 
information  sought  which  will  assist  in 
identifying  the  record.  ADF  may  require 
that  the  individual  furnish  the 
Foundation  with  additional  information 
to  assure  that  he  or  she  is  properly 
identified. 

Access  and  Contest 

In  response  to  a  request  by  an 
individual,  the  Director  of 
Administration  and  Finance  shall 
arrange  for  access  to  the  requested 
record,  or  advise  the  requester  if  no  such 
record  exists.  If  an  individual  wishes  to 
contest  the  content  of  any  record,  he/ 
she  may  do  so  by  addressing  a  written 
request  to  the  Director  of  Administration 
and  Finance,  Suite  600, 1625 
Massachusetts  Ave..  NW.,  Washington. 
DC  20036.  The  Director  will  provide  all 
necessary  information  regarding  such 
contest  and  appeal. 

AOF  1 
SYSTEM  HAMC: 

Employee  Pay  and  Leave  Records. 

svrrsH  location: 
Office  of  Administration  and  Finance. 

CATCOOMES  OF  WOiVIOUALt  COVflIKO  BY  TMS 

system: 

Current  and  fcmner  employees  of 
ADF. 

CATEOOmCS  OF  HECOHOS  M  TUB  SVSTBC 

Records  cf  current  personnel  status, 
amounts  of  pay,  hours  worked,  leave 
accrued,  aUotments  authorized,  and 
benefits  paid  by  the  Govemment 


AUTHonrrv  for  MAurrENANCE  of  the 
system: 

GAO  Policy  and  Procedures  Manual; 
31  U.S.C.  3512;  and  the  Budget  and 
Accounting  Procedures  Act,  of  1950. 

FUNFOS^S): 

This  system  was  established  to  record 
moneys  paid,  allotments  authorized, 
leave  earned  and  used,  and  retirement 
benefits  accrued. 

ROUTINE  USES  OF  RECORDS  HAIIfrAINEO  IN 
THE  SYSTEM,  mCUNUNO  CATEOORIES  OF 
USERS  AND  THE  PURFOSE  OF  SUCH  USE: 

Information  in  these  records  are 
routinely  provided  as  follows: 

1.  To  the  Federal  Agency  designated 
through  inter-agency  agreement  to 
perform  payrolling  services  for  ADF. 
The  Department  of  Energy  is  currently 
performing  this  function. 

2.  Through  the  Department  of  Energy, 
to  the  Treasury  for  payroll  and  savings 
bonds  and  other  deduction  purposes;  to 
the  Internal  Revenue  Service  with 
regard  to  tax  matters;  and  to 
participating  insurance  companies 
holding  poUcies  with  respect  to  ADF 
employees. 

3.  General  routine  uses  Usted  in  the 
Preliminary  Statement 

FOUCIES  AND  FRACT1CES  FOR  STOWNQ, 
RETRIEVmO,  ACCESSIHO,  RETAINWW,  AND 
DISPOSINO  OF  RECORDS  SI  THE  SYSTEM: 

STORAGE: 

Pay  and  leave  records  are  maintained 
in  looseleaf  binders  in  metal  file 
cabinets  with  key  locks.  Individual  Time 
and  Attendance  records  are  maintained 
by  the  Personnel  Officer  in  a  separate 
metal  file  cabinet  with  a  key  lock. 
Microfiche  pay  and  leave  records  are 
maintained  in  a  Microfiche  index  which 
is  kept  in  a  metal  file  cabinet  with  a  key 
lock. 

retrievabiuty: 

Records  are  indexed  in  alphabetical 
order  by  pay  period. 


SYSTEM  MANAOEn(S)  AND  ADDRESS: 

Director  of  Administration  and 
Finance,  Suite  600. 1625  Massachusetts 
Ave.  NW.,  Washington,  DC  20036. 
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safeguards: 


iCttKt^^ 


Access  to  data  in  this  system  is 
restricted  to  ADF  and  Department  of 
Energy  staff,  including  employees, 
interns,  consultants  and  contractors, 
with  a  need  to  know  in  connection  with 
the  performance  of  their  official  duties. 

RETENTION  AMD  OnrOSAL: 

Records  in  this  system  are  maintained 
for  three  years  after  the  end  of  the  fiscal 
year  in  in^ich  an  employee  terminates 
employment  with  ADF,  and  then  retired 
to  the  Federal  Records  Center.  The  Time 
and  Attendance  sheets  are  maintained 
for  three  years  and  then  destroyed. 


NOTIFICATION  PROCEDURE: 

See  the  Notification  paragraph  in  the 
Preliminary  Statement  in  this  notice. 

RECORD  ACCESS  PROCEDURES: 

See  the  Access  and  Contest  paragraph 
in  the  Preliminary  statement. 

CONTESTINO  RECORD  PROCEDURES: 

Same  as  "record  Access  Procedures". 

RECORD  SOURCE  CATEGORIES: 

ADF  employees  and  the  individual  to 
whom  the  record  pertains. 

ADF  2 

SYSTEM  NAME: 

Locater  files. 

SYSTEM  LOCATION: 

Office  of  the  President  and  at 
agencywide  desk  top  word  processors. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Members  of  the  ADF  Board  of 
Directors  and  Advisory  Council, 
American  Ambassadors  and  AID 
Mission  Directors  in  Africa,  ADF  staff 
and  personal  services  contractors,  and 
press  contacts. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  files  contain  names  and  current 
addresses  and  phone  numbers. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

The  African  Development  Foundation 
Act  22  U.S.C.  2goh  et  aeq. 

PURPOSE(S): 

The  purpose  of  this  system  is  to 
enable  ADF  to  contact  individuals 
whose  names  are  on  file  either  in 
writing  or  by  phone. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDtNG  CATEGORIES  OF 
USERS  AND  THE  PURFOSES  OF  SUCH  USES: 

The  contents  of  these  file  are  used  by 
ADF  staff,  consultants  and  contractors 
to  contact  individuals  whose  names  cue 
in  the  file  in  connection  with  official 
ADF  business.  Information  in  the  file  is 
also  available  for  routine  uses  2  through 
6  Usted  in  the  above  Preliminary 
Statement 

FOUCIBS  AND  PRACTICES  FOR  STORHia, 
REIRIEWWIU.  ACCESSWIG,  RETAINWIG  AND 
DISFOSBIQ  OF  RECORDS  Wt  THE  SYSTEM: 

storage: 

Records  are  stored  hi  disk  packs  with 
floppy  diskette  backup.  These  are  filed 


and  maintained  in  metal  cabinets  with 
key  locks. 

RETRIEVABIUTY: 

Records  in  these  files  are  maintained 
in  alphabetical  order. 

safeguards: 

Access  to  the  data  in  the  files  is 
through  the  use  of  a  password.  Only 
those  with  a  need  for  the  information  in 
the  files  in  connection  with  their  regular 
duties  have  the  password. 

RETENTION  AND  DISPOSAU 

Information  in  this  file  is  kept  current. 
Names  and  addresses  of  officials  who 
no  longer  hold  positions  noted  under 
"Categories  of  Individuals"  above  are 
purged  from  the  system. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Executive  Assistant  to  the  President, 
Suite  600, 1625  Massachusetts  Ave. 
NW..  Washington,  DC  20036. 

NOTIFICATION  PROCEDURE: 

See  the  Notification  paragraph  in  the 
Preliminary  Statement  above. 

RECORD  ACCESS  PROCEDURES: 

See  the  Access  and  Contest  paragraph 
in  the  Preliminary  Statement. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "  Record  Access  Procedures. 

RECORD  SOURCE  CATEGORIES:  ^ 

Information  contained  in  the  system  is 
obtained  from  the  individuals  Usted  in 
the  system. 

ADF  3 

SYSTEM  name: 

Mailing  List 

SYSTEM  LOCATION: 

Office  of  the  President  ADF,  Suite 
60a  1625  Massachusetts  Ave.  NW.. 
Washington,  DC  20036. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Academicians;  Federal,  state,  and 
local  government  employees;  officials  in 
private  voluntary  and  religious 
organizations  involved  in  overseas 
development;  officers  of  corporations 
and  financial  institutions  doing  business 
in  Africa,  Ubrarians,  media  people,  and 
other  individuals  having  an  interest  in, 
and/ or  a  need  to  know  information 
about  grassroots  development  in  Africa. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Names  and  current  addresses. 

AUTHORTTY  PON  MAINTENANCE  OF  THE 
SYSTEM: 

The  African  Development  Foundation 
Act  22  U.S.C  290h  et  seq. 


PURPOSE(S): 

This  system  is  maintained  as  an  up  to 
date  mailing  list  for  ADF  publications. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  names  and  addresses  maintained 
in  this  system  allow  the  Foundation  to 
carry  out  its  purpose  of  disseminating 
information  about  grassroots 
development  in  Africa  through  the 
mailing  of  publications  to  persons  and 
insUtutions  involved  in  development 
and/or  African  affairs,  both  at  the 
academic  and  pracUcal  level. 
Employees,  interns,  consultants  and 
contractors  having  a  need  for  the 
information  in  the  course  of  updating  the 
list  or  mailing  the  publications  have 
access  to  it.  Since  mailing  services  are 
provided  routinely  through  an  outside 
contractor,  that  contractor  and  its 
employees  will  have  periodic  access  to 
the  system  in  order  to  prepare  mailing 
labels.  Information  in  ihe  system  is  also 
subject  to  routine  uses  2  through  6  as 
listed  above  in  the  Preliminary 
Statement 

policies  and  practices  for  storing, 
retrieving,  accessing,  retahmno,  and 
disposing  of  records  in  the  system: 

storagb: 

The  information  is  stored  on  magnetic 
tape  virith  a  backup.  The  tapes  are  stored 
on  the  premises  of  the  firm  which  has 
the  mailing  contract  with  ADF  in  a  room 
designated  as  a  tape  library.  Two  hard 
copy  printouts  of  the  tapes  are  retained 
by  ADF  in  metal  cabinets  with  key 
locks. 

RETRIEVABILrrY: 

The  records  are  maintained  in 
alphabetical  order. 

SAFEGUARDS: 

Records  are  being  maintained  by  the 
contractor  so  as  to  permit  access  only  to 
employees  who  have  a  need  to  know  in 
connection  with  the  provision  of 
services  under  the  contract.  Similarly, 
access  to  the  hard  copies  maintained  by 
the  Foundation  is  limited  to  ADF 
employees,  interns,  consultants  with  a 
need  to  know  in  connection  with  their 
duties. 

RETENTION  AND  DiSPOSAU 

The  records  are  updated  semi- 
annually and  obsolete  names  and/or 
addresses  are  deleted. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Executive  Assistant  to  the  President, 
ADF,  Suite  600. 1625  Massachusetts 
Ave.  NW.,  Washington,  DC  20036 
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NOnnCATION  moccoume: 

See  the  Notification  paragraph  in  the 
above  Preliminary  Statement. 


mCOflD  ACCESS  PfK>CEOURES: 

See  the  Access  and  Contest  paragraph 
in  the  Preliminary  Statement. 


Same  as  "Record  Access  Procedures". 

ReCOfW  SOURCE  CATEOOmSS: 

Some  of  the  names  and  addresses  of 
nrms  and  individuals  involved  in 
grassroots  development  were  famished 
by  the  Agency  for  International 
Development  Others  came  from  ADF 
employees,  and  the  remainder  were 
furnished  by  the  individuals  listed  in  the 
system. 

ADF  4 


Paid  Voucher  Files. 

SYSTEM  location: 
Office  of  Administration  and  Finance. 

CATEQORCS  OF  mOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees,  contractors,  vendors, 
suppliers,  consultants  and  grantees  who 
have  received  payment  from  ADF. 

CATEOORKS  OF  RECORDS  M  THE  SYSTEM: 

These  records  include  paid  vouchers, 
purchase  orders,  contracts,  travel 
orders,  and  other  obligating  docimients. 

AUTHORITY  FOR  MAWTENANCE  OF  THE 


The  African  Development  Foundation 
Act  22U.S.C.  290h  et  seq.;  The  Budget 
and  Accounting  Act  of  1921;  Accounting 
and  Auditing  Act  of  1950;  and  the 
Federal  Claims  Collection  Act  ol  19e& 


PURPOSE(S)C 

The  purpose  of  this  system  is  to 
maintain  a  record  of  all  payments  made 
by  ADF  pursuant  to  purchase  orders, 
contracts,  grants  and  other  obligating 
doctunents.  ; 

ROUTINE  USES  OF  RCCOROO  HAMT  AMED  IN 

—  rrnrrt.  ttiriirninn  rnTfnnRgi  or  , 

USERS  AND  PURPOSE  OF  SUCH  USES: 

These  records  are  used  by  ADF  staff 
and  contractors  to  determine  amounts  to 
be  paid,  verify  administrative 
authorizations  and  eligibility  for 
payment,  ensure  that  payments  are 
made  promptly  and  accurately,  confirm 
costs,  and  ensure  accuracy  of 
accounting  information.  Other  routine 
uses  would  be  those  listed  in  the  above 
Preliminary  Statement  The  information 
is  used  by  ADF  employees,  consultants, 
and  contractors  who  have  a  need  for  the 
information  in  conneetitm  with  the 
performance  of  their  offidal  duties. 


FOUOKS  AND  MUCnCES  FOR  STONMQ, 
RETRIEVINO,  ACCtlSINO,  RETAMINO,  AND 

dtsfosmo  of  records  in  the  system: 
storaoe: 

Records  are  stored  in  metal  filing 
cabinets  with  key  locks. 

ktrievabiuty: 

Records  are  filed  by  fiscal  year, 
alphabetically  by  the  last  name  of  the 
payee. 

SAFEOUAROS: 

Records  are  available  only  to 
appropriate  Administration  and  Finance 
personnel  and  other  appropriate  ADF 
ofHcials  with  the  need  for  such  records 
in  the  performance  of  their  duties. 

RETENTION  AND  DISPOSAL: 

Records  are  held  for  three  years  and 
retired  to  the  Federal  Records  Center. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Director,  Administration  and  Finance, 
African  Development  Foundation,  Saite 
60a  1625  Massachusetts  Ave.  NW^ 
Washington.  DC  20036. 

NOTIFICATION  PROCEDURE: 

See  the  Notification  paragraph  in  the 
Preliminary  Statement  above  in  this 

notice. 

RECORD  ACCESS  PROCEDURES:  ' 

See  the  Access  and  Contest  paragraph 
in  the  Preliminary  Statement 


Same  as  "Record  Access  Procedures". 

RECORD  SOURCE  CATEOORIES: 

Data  is  obtained  from  documents 
provided  by  the  individual  or  the 
vendor. 

ADF  5 


Procurement/Contracting. 

SYSTEM  location: 

OfBce  of  Administration  &  Finance. 

CATEOORIES  OF  INDIVIOUALS  COVERED  RV  THE 

system: 

All  vendors,  both  companies  and 
individuals,  with  whom  ADF  does  or 
has  done  business,  as  well  as 
organizations  and  individuals  with 
whom  the  Foundation  may  wish  to  do 
business  in  the  future.  Included  are  the 
records  pertaining  to  vendors, 
contractors,  and  consultants. 


CATEOORKS  OF  I 

The  system  consists  of  purchase 
orders  and  contracts,  as  well  as  resames 
and  SF  171's,  and  invoices  from 
contractors,  vendors  and  consultants. 


AUTHORfTY  FOn  I 

system: 

48  CFR  Ch.  1,  subpart  4.6  (the  Federal 
Acquisition  Regulati<»Bs),  die  African 
Development  Foundation  Act  22  U.S.C 
290h  et  seq. 

PURPOSE(S) 

Information  in  the  system  is  used  to: 
(1)  Provide  a  complete  background  as  a 
basis  for  informed  decisions  at  each 
step  in  the  acquisition  process;  (2} 
support  actions  taken;  (3)  provide 
information  for  reviews  and 
investigations;  (4)  provide  information 
on  which  to  base  fiitore  procurement 
decisions. 

ROUTINE  USES  OF  RECORDS  MAMTANIEO  IN 
THE  SYSTEM,  INCUIDHia  CATEOORIES  OF 
USERS  AND  PURPOSES  OF  SUCH  USES 

Disclosures  may  be  made  to  ADF 
employees,  contractors,  consultants,  and 
interns,  performing  services  for  ADF  at 
ADF  headquarters,  with  a  need  to  know 
in  order  to  make  informed 
recommendations  or  decisions,  or  take 
actions,  with  regard  to  the  procurement 
of  goods  or  services. 


POLICIES  AND 

RETRIEVINO, 

DISPOSINOOF 


M  TNI  system: 


STORAQC: 

» 

Files  are  maintained  in  folders  in 
metal  file  cabinets  with  key  locks. 

retihevability: 

Records  are  indexed  alphabetically  by 
fiscal  year. 

SAFEOUAROS: 

Information  from  records  is  only 
available  to  ADF  staff  who  have  a  need 
to  know  in  the  performance  of  their 
official  duties,  and  is  usually  provided 
through  the  Contracting  Officer  or,  in 
his/her  absence,  the  Director  of 
Administration  and  Finance. 

retention  AND  disposal: 

Records  are  retained  for  three  years 
and  then  reviewed,  and  either  destroyed 
or  forwarded  to  the  Federal  Record 
Center. 


syctbi  manaoeiMs)  and  t 

Contract  Officer,  Office  of 
Administration  and  Finance,  ADF,  Suite 
600, 1625  Massachusetts  Avenue  NW., 
Washington,  DC  20036. 

notification  procedure: 

See  the  Notification  paragraph  in  the 
Preliminary  Statement  in  this  notice. 

RECORD  access  procedures: 

See  the  Access  and  Contest  paragraph 
in  the  Preliminary  Statement 


contestinoi 
Same  as  "Record  Access  ftocedures". 

RECORD  SOURCE  CATEOOBieS: 

Data  is  obtained  from  documents 
provided  by  the  individual  or  vendor 
and,  on  occasion,  by  other  oiganizations 
within  or  without  the  Government  who 
may  have  done  business  with  the 
individual  or  organization. 

ADF  6 

system  name: 
Security  Files, 

SYSTEM  location: 

Office  of  Administration  &  Finance. 

CATEGORIES  OF  INDIVIOUALS  COVhRtU  BY  THE 
SYSTEM: 

Past  and  present  ADF  employees  and 
apphcants  for  employment  from  1988 
onwards. 

CATEOORIES  OF  REOOROS  M  THE  system: 

lliese  records  contain  ipvesligative 
information  regarding  an  individual's 
character,  conduct,  behavior  in  the 
communitjr;  arrests  and  convictions  for 
any  violations  of  the  law;  reports  of 
interviews  with  former  supervisors,  co- 
workers, associates,  educators,  etc.; 
reports  about  the  qualifications  of  an 
individual  for  a  specific  position;  reports 
of  inquiries  to  law  enforcement 
agencies,  foiiuei  employers,  educational 
institutions  attended;  and  other  similar 
infcxiaation  developed  from  the  above. 

AUTHORnV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Executive  Order  10450.  aad  Federal 
Personnel  Manual.  Chapters  731,  732, 
and  736.  In  addition,  there  ate  various 
acts  of  Congress  relating  to  personnel 
investigatuns  authorizing  the  same  by 
the  Office  of  Personnel  Management 
which  responsibility  can.  under  Civil 
Service  regulations  and  law,  be 
delegated  in  whole  or  in  part  to 
agencies. 


This  system  was  established  to  keep 
on  record  information  used  to  determine 
eligibility  or  suitability  for  employment 


ROUT1NIUICSOF 


The  OBBlente  of  these  iccoids  may  be 
disdosed  and  used  as  faliows:  1.  To  the 
Office  of  Personnel  Manvgement  as  part 
of  the  central  OPM  personnel 
investigation  records  system;  2.  to  the 
Foundation's  Secooty  Offeer  and  ifae 
President  of  the  Foonifation  far  the 
purposes  of  making  employmeot 
suitability  and  eli^iU^  dietenninadoas; 
and  3.  subject  to  the  geaeBal  lootine  uses 


listed  in  the  above  I¥el»ninary 

Statement 

POUCIES  AND  PRACnCeS  FOR  STORNie, 
RETRIEVINO,  ACCESSING,  RETAININO,  AND 
OISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Investigative  folders  are  maintained 
in  a  fireproof,  combination  lock  safe  in  a 
room  accessible  only  to  aotfioiized 
personnel. 

RETRIEVAOILrrV: 

Records  are  indexed  in  a^}labetical 
order. 

SAFEGUARDS: 

Access  to  the  records  in  this  system  is 
restricted  to  the  Foundation  Security 
Officer  (the  Personnel  Officer)  and  the 
President,  and  to  the  General  Counsel  of 
ADF  on  a  need  to  know  basis. 

RETENTION  AND  DISPOSAL: 
SYSTW  MANAOai(S)  AND  ADDRESS: 

Personnel  Security  Officer  (Personnel 
Officer),  Office  of  Administntion  & 
Finance,  African  Development 
Foundation,  Suite  eoa  1825 
Massachusetts  Avenue  NW.., 
Washington.  DC  20036 

NOTincATiON  procedure: 

See  the  Notification  paragraph  in  the 
Preliminary  Statement  in  this  notice. 

RECORD  ACCESS  procedure: 

See  the  Access  and  Contest  paragraph 
in  the  Preliminary  Statement  in  this 
notice. 


CONTESTING  record  I 

Same  as  "Record  Access  Procedure". 

RECORD  SOURCE  CATBOONEft 

information  contained  in  this  system 
is  obtained  from  the  foflowing 
categories  of  sources:  1.  AppHcatioRS 
and  other  forms  and  infonnation 
furnished  by  die  indhridBal.  2.  By 
personal  investigation  or  written  inquiry 
from  such  sources  as  employers, 
schools,  references,  neighbors, 
associates,  police  departinents,  oourts, 
credit  bureaus,  medical  records, 
probation  officials,  prison  officials  and 
other  sources  as  may  be  developed. 

ADF  7 


Travel  Advance  Records. 

SYSTEM  location: 
Office  of  Adndmstration  and  Finance. 


CATEi 

systbm: 


OF  aiOnnDUAIJB  covered  BY  THE 


Any  ADF  employees,  experts, 
consultants,  oontractors  or  others  who 


have  engaged  in  authorized  official 
travel  for  ADF. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Manual  and  automated  records  of 
fravel  advances  made  to  employees, 
consultants  and  others,  and  records  of 
repayment  or  liquidation  of  such 
advances. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

The  African  Development  Foundation 
Act  22  U.S.C.  290h  et  seg^-  the  Budget 
and  Accounting  Act  of  1921:  the 
Accounting  and  Auditing  Act  of  1950; 
the  Federal  Claim  Collection  Act  of 
1966. 

PURPOSE(S): 

This  system  is  maintained  to  provide 
a  record  to  account  for  and  issue 
payments  due  as  the  result  of  authorized 
official  ADF  travel;  and  for  audit 
purposes  to  account  for  the  expenditure 
of  Federal  funds. 

ROUTINE  USES  OF  RECORUS  MAMrTAINED  IN 
THE  SYSTEM,  BICUIDBIB  CATBOOMES  OF 
USERS,  AND  THE  PURPOSES  OF  SHCH  uses: 

1.  To  ADF  employees,  interns, 
consultants,  and  contractors  in  the  office 
of  Administration  and  Finance,  and 
senior  management  personnel  who 
require  access  in  the  performance  of 
their  official  duties. 

2.  To  the  Federal  Agency  which  is 
performing  accomting  services  for  ADF 
pursuant  to  inter-agency  agreement  in 
this  case  the  National  Transportation 
Safety  Board,  in  the  event  of  a  problem 
with  the  accounting  system  which 
requires  the  examination  of  individual 
fransactions. 

3.  Subject  to  the  routine  uses  listed  in 
the  above  Preliminary  Statement 

policies  and  pwactioes  for  stormo, 

RETRICVWia,  ACCCSSlNa,  RETAWINO,  AND 
OISPOSINO  OF  RECORDS  Nl  THE  SYSTEM: 


Manual  records  are  kept  in  key  locked 
metal  filing  cabinets.  Automated  records 
are  on  hard  disks  in  the  computer 
accessible  only  by  password  available 
to  employees  of  the  Office  of 
Administration  and  Finance  and  NSTB 
employees  responsible  for  systems 
maintenance. 

RETRIEVABIirrv: 

Manual  records  are  maintained 
alphabetically  by  name.  The  automated 
records  are  maintained  by  social 
security  number. 


Records  are  available  to  only  those 
with  a  need  to  know  in  connection  widi 
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the  performance  of  their  duties.  The 
records  are  accessible  through  the  use  of 
a  password  kept  by  the  Director  of 
Administration  and  Finance.  It  is 
changed  every  six  months  by  the 
Director  of  Administration  and  Finance. 

RETCNTION  AND  disposal: 

Records  in  the  system  are  maintained 
for  one  year  after  the  individual  leaves 
the  Foundation. 

SYSTEM  MANAOER(S)  AND  AOORESS: 

Director  of  Administration  and 
Finance,  Suite  600, 1625  Massachusetts 
Ave.  NW.,  Washington.  DC  20036. 

NormcATiON  pmoceoure: 

See  the  Notification  paragraph  in  the 
above  Preliminary  Statement. 


RECOnO  ACCESS  PffOCCDUNES: 

See  the  Access  and  Contest  paragraph 
in  the  Preliminary  Statement. 


COWTESTIWO  RECORO  PROCEDURES: 

Same  as  "Record  Access  Procedures". 

RECORD  SOURCE  CATEGORIES:  | 

Information  is  furnished  by  the 
individual  traveler,  supervisors,  or  other 
ADF  staff. 

[PR  Doc.  88-9932  Filed  5-4-88;  8:45  am] 
a&lJNQ  CODE  a6ic-oi-«i 


DEPARTMENT  OF  AGRICULTURE 

Agency  Infonnation  Collection 
Activities  Under  Review  by  Office  of 
Management  and  Budget 


April  29. 1988. 

The  Department  of  Agricidture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35]  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  title  of  the  information 
collection:  (3)  form  number(s),  if 
applicable;  (4)  how  often  the  information 
is  requested:  (5)  who  will  be  required  or 
asked  to  report;  (6)  an  estimate  of  the 
number  of  responses;  (7)  an  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (8)  an 
indication  of  whether  section  3504(h]  of 
Pub.  L  96-511  applies:  (9)  name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 


supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington.  DC  20250,  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 

Extension   ■ 

•  Agricultural  Stabilization  and 
Conservation  Service,  7  CFR  Part  700 — 
Rural  Clean  Water  Program  (RCWP) 
Regulations,  Request  for  Cost-Sharing, 
On  occasion.  Individuals  or  households; 
Farms;  500  responses;  250  hours;  not 
apphcable  under  3504(h]. 

Paul  E.  Smith  (202)  447-5784. 

•  Economic  Research  Service, 
Supplemental  Qualifications  Statement, 
EMS-459,  With  application  for 
employment.  Individuals  or  households; 
125  responses;  625  hours;  not  applicable 
under  3504(h). 

Mildred  A.  Russell  (202)  447-7929. 

•  Food  and  Nutrition  Service,  Food 
Coupon  Accountability  Report,  Monthly, 
State  or  local  governments;  31,428 
responses;  94,284  hours;  not  applicable 
under  3504(h). 

Paul  Jones  (703)  756-3385. 

•  Food  and  Nutrition  Service, 
National  Commodity  Processing 
Program  for  Processing  USDA  Donated 
Food  Monthly;  Annually,  Businesses  or 
other  for-profit;  114.250  responses;  37,425 
hours;  not  applicable  under  3504(h). 

Joseph  E.  Shepherd  (703)  756-3585. 

•  National  Agricultural  Statistics 
Service,  List  Sampling  Frame  Survey, 
On  occasion,  Farms;  80,500  responses; 
8,208  hours:  not  applicable  under 
3504(h). 

Urry  Gambrell  (202)  447-7737. 

New 

•  Food  and  Nutrition  Service.  WIC 
Vendor  Management  Study,  One-time 
Study,  State  or  local  governments;  49 
responses:  367  hours;  not  applicable 
under  3504(h). 

Dr.  Gary  Bickel  (703)  756-3125. 

•  Foreign  Agricultural  Service, 
Conflict  of  Interest  Provisions  related  to 
FAS  Foreign  Market  Development 
Programs,  One  time  only.  Businesses  or 
other  for-profit;  60  responses;  600  hours; 
not  applicable  under  3504(h). 

Richard  £.  Passig  (202)  447-4327. 


•  Soil  Conservation  Service 
Volimteer  Program — Earth  Team,  SCS- 
PER-001,  -001a,  -002,  -002a,  -003, 
On  ocassion.  Individuals  or  households; 
2,400  responses;  218  hours;  not 
applicable  under  3504(h). 

Helen  Gilbert  (202)  447-7730. 

Revision 

•  Agricultural  Marketing  Service, 
Potatoes  Grown  in  the  State  of 
Washington  Marketing  Order  No.  946, 
On  occasion;  Monthly;  Annually; 
Recordkeeping,  Farms;  Businesses  or 
other  for-profit;  1,332  responses;  215 
hours;  not  applicable  under  3504(h). 

Virginia  M.  Olson  (202)  447-5057. 
Larry  K.  Robereon. 

Acting  Departmental  Clearance  Officer. 
[FR'Doc.  88-9986  Filed  5-4-«8;  8:45  am] 
MLUNO  CODE  3410-01-41 


Agriculture  Biotechnology  Research 
Advisory  Committee;  Public  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  of  October 
1972  (Pub.  L  92-463,  86  Stat.  770-776), 
the  U.S.  Department  of  Agriculture 
(USDA),  Science  and  Education, 
announces  the  following  advisory 
committee  meeting: 

Name:  Agriculture  Biotechnology 
Research  Advisory  Committee. 

Date:  June  23-24, 1988. 

Time:  9:00  a.m.  to  approximately  5:00 
p.m.  on  June  23, 9:00  a.m.  to 
approximately  3:00  p.m.  on  June  24. 

Place:  Room  104-A,  the 
"Williamsburg  Room",  USDA 
Administration  Building,  14th  and 
Independence  Avenue  SW., 
Washington,  DC. 

Type  of  Meeting:  This  meeting  is  open 
to  the  public.  Persons  may  participate  in 
the  meeting  as  time  and  space  permit. 

Comments:  The  public  may  file 
written  conunents  before  or  after  the 
meeting  with  the  contact  person  below. 

Purpose:  To  review  matters  pertaining 
to  agricultural  biotechnology  research 
and  to  develop  advice  for  the  Secretary 
through  the  Assistant  Secretary  for 
Science  and  Education  with  respect  to 
policies,  programs,  operations  and 
activities  associated  with  the  conduct  of 
agricultural  biotechnolbgy  research.  A 
major  action  to  be  considered  at  this 
meeting  is  the  development  of  guidelines 
for  biotechnology  research  in 
agriculture. 

Contact  Person:  Dr.  Alvin  L  Yoimg, 
Executive  Secretary,  Agriculture 
Biotechnology  Research  Advisory 
Conmiittee,  U.S.  Department  of 
Agriculture,  Office  of  Agricultural 
Biotechnology,  Room  321-A, 


Admiaistratioa  Suildiqs,  14tk  and 
Independenoe  Avenue  SW., 
Wagyngton,  DC  2025a  Tekfilione  (202) 
447-91fi5. 

Done  at  WasluRgton.  DC,  Oiii  27«i  day  of 

ApoLisaB. 
Orvaa  G.  ■Mtley, 

AaaiBkjni  Secretary , 

(FR  Doc.  88-9983  Ffled  5-4-68:  8:45  am] 

BMim  CODE  «m-Z»4i 


AgrieaMural  Stabilization  and 
Conservation  Service 

CoMmodity  Credit  Corporalion 

1988-«9  Nationaf  Mailceting  Quota  and 
Price  Support  Level  for  Fiue^yured 
Tobacco 

agency:  Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  and 
Commodity  Credit  Corporation  (COC), 
United  States  Department  <rf  Agriculture 
(USDA). 

ACTION:  Notice  of  determination. 

SUMMABV:  The  purpose  of  this  noUoe  ia 
to  affirm  determinations  made  by  the 
Secretary  of  Agriculture  with  respect  to 
the  1986  crop  of  flue-cured  tobacco  in 
accordance  with  the  A^iculturaJ 
Adjustment  Act  of  1938  as  amended, 
and  the  Agricultural  Act  of  1949,  as 
amended.  In  addition  to  other 
determiaations,  the  Secretary  of 
Agriculture  determined  the  1988 
marketing  quota  for  flue-cured  tobacco 
to  be  755  million  pounds  and  that  the 
price  support  level  for  1988  would  be 
$1,442  per  pound. 

EFFECTIVE  OATE:  December  15. 1987. 
FOR  FUilTHER  INFOIIMATION  CONTACT: 
Robert  L  Tarczy,  Agricultural 
EconoBiist,  Commodity  Analysis 
Division,  ASCS,  Room  3736.  South 
Building,  P.O.  Box  2415.  Washington,  DC 
20013.  (202)  447-5187.  The  Final 
Regulatory  Impact  Analysis  describing 
the  options  considered  in  developing 
this  notice  and  the  impact  of 
implementing  each  option  is  available 
on  request  from  Robert  L.  Tarczy. 
SUPPI.EMENTARV  INFOHMATIOM:  This 
notice  has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Exiecutive  Order  12291  aod 
Departmental  Regulation  Na  1512-1  and 
has  been  classified  "not  major."  This 
fiction  has  been  classified  "not  laaior" 
dince  implemeflEtatian  of  these 
determiBatioos  will  not  result  ia:  (1)  An 
annual  effect  oa  Ike  economy  cf  $100 
million  or  aore,  (2)  a  major  increase  in 
costs  or  prices  for  coosiuDers,  individaal 
industries.  Federal,  State  or  kical 
govaiunents.  or  geographic  legnn,  or  (3) 
significant  adverse  effects  on 
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competition,  employment,  tnvestmeirt 
productivity,  iiuiovatioo,  or  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  notice 
applies  are:  Title — CoiramKfity  Loan  and 
Purchases;  Number  10.051,  as  set  fordi  in 
the  Catalog  of  Federal  Domestic 
Assistance. 

It  has  been  determined  that  tJie 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  neiSier 
the  Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  nor  the 
Commodity  Credit  Corporation  (CCC) 
are  required  by  5  U.S.C.  553  or  any 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  notice. 

lliiB  notice  of  determination  is  issued 
in  accordance  with  the  Agricultural 
Adjustment  Act  of  1938,  as  amended 
(the  "1938  Act'T  and  the  Agricultural 
Act  of  1949.  as  amended  (the  "1949 
Act"),  in  order  to  announce  for  the  1988 
marketing  year  for  flue-cured  tobacco 
thefollovnng: 

1.  The  amount  of  domestic 
manufacturers'  intentions; 

2.  The  amount  of  the  average  exports 
for  the  1985, 1986.  and  1987  crop  years; 

4.  The  amount  of  adjustment  needed 
to  maintain  loan  stocks  at  the  reserve 
stock  level; 

5.  The  amount  of  the  national 
marketing  quota; 

6.  The  national  average  yield  goal; 

7.  The  national  acreage  allotment; 

8.  The  national  acreage  reserve: 

A.  For  establishing  acreage  allotments 
for  new  farms,  and 

B.  For  making  corrections  and 
adjusting  inequities  in  old  farms; 
\».  The  national  acreage  factor; 

10.  The  national  yield  factor  and 

11.  The  price  support  level. 

The  determinations  set  forth  in  this 
notice  have  been  made  on  the  basis  of 
the  latest  available  statistics  of  the 
Federal  Government. 

Markadng  Quotas 

Section  317(aKl)  of  the  1938  Act 
provides,  in  part  that  the  national 
marketing  quota  iw  a  marketing  year  for 
fhie-cored  tobacco  is  the  quantity  of 
such  tobacco  that  is  not  more  than  103 
percent  nor  less  than  97  percent  of  the 
total  of:  (1)  The  amount  of  flue-cured 
tobacco  that  domestic  manufacturers  of 
cigarettes  estimate  they  intend  to 
purchase  on  U.S.  auction  markets  or 
from  prod«icers,  (2)  the  average  quantity 
exported  araiually  Irata  the  U.S.  during 
the  three  marketing  years  immediately 
preceding  die  marketing  year  for  whidi 
the  determination  is  being  made,  and  (3) 


the  quantity,  if  any,  necessary  to  adjust 
k»an  stocks  to  the  reserve  slock  level. 
Section  317ta)ll)(C)  further  provides 
diat,  with  respect  to  the  1988  dn-ough 
1S89  marketing  years,  any  reduction  in 
the  national  mailceting  quota  being 
determined  shall  not  exceed  six  percent 
of  the  previous  year's  national 
marketing  quota.  TTie  "reserve  stock 
level"  is  defined  in  section  301(b)(14}(C) 
of  the  1938  Act  as  the  greater  of  100 
million  pounds  or  15  percent  of  the 
national  marketing  quota  for  flue-cured 
tobacco  for  the  marketing  year 
immediately  preceding  the  marketing 
year  for  whidi  the  level  is  being 
determined. 

Section  320A  of  the  1938  Act  provides 
that  all  domestic  manufacturers  of 
cigarettes  with  more  than  1  percent  of 
U.S.  cigarette  pnoduction  and  sales  shall 
submit  to  the  Secretary  a  statement  of 
purchase  intentions  for  the  1988  crop  of 
flue-cured  tobacco  by  December  1, 1987. 
Six  such  manufacturers  were  required  to 
submit  such  a  statement  for  the  1988 
crop  and  the  total  of  their  intended 
purchases  for  the  1988  crop  was  441 
million  pounds. 

For  the  years  prior  to  1986,  industry 
officials  noted  that  significant  amounts 
of  bpth  domestic  and  foreign-grown 
burley  tobaccos  blended  «vith  domestic 
flue-cured  tobacco  were  reported  to  the 
Bureau  of  Census  as  flue-cured  tobacco 
exports.  Census  recorded  exports  of 
flue-cured  totaled  435.0  million  pounds, 
farm  sales-weight  for  the  1985-66  year; 
however,  the^JSDA  adjusted  number 
more  accurately  reflects  actual  exports. 

At  the  request  of  the  Bureau  of 
Census,  exporters  have  enhanced  the 
accuracy  of  their  declaration.  It  appears 
that  due  to  shifts  among  certain  export 
categories  be^nmag  in  1986,  Census 
data  are  now  signi£Kantly  more 
aconaie.  Because  of  this,  actual  Census 
data  was  Bsed  for  1966-87.  Accordingly, 
the  three-year  average  of  exports  is  388 
raillimi  pounds.  Iliis  is  based  on 
adjusted  1965  exports  of  376.1  miUion 
pounds,  1986  Census-reported  exports  of 
393.3  million  pounds,  andUSOA- 
projected  1987  exports  of  395  million 
pounds. 

In  accordance  with  section 
301fb){14K€)  of  the  1938  Act.  the  reserve 
stock  level  is  the  greater  of  100  million 
pounds  or  15  percent  of  die  1987 
mariceting  <)uota  for  flue-cured  tobacco. 
The  national  mariceting  quota  for  the 

1987  crop  year  was  707  million  pounds 
(52  FR  12947).  Accordingly,  the  reserve 
stock  level  for  use  in  determining  die 

1988  mariceting  quota  for  flue-cured 
tobacco  is  106  million  pounds. 

As  of  December  2,  the  Flue-Cured 
Tobacco  Stabilization  Corporation  had 
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in  its  inventory  157  million  pounds 
(excluding  pre-1985  stocks  committed  to 
be  purchased  by  manufacturers  and 
covered  by  deferred  sales).  Accordingly, 
the  adjustment  to  maintain  loan  stocks 
at  the  reserve  supply  level  is  a  decrease 
of  51  million  pounds. 

The  total  of  the  three  mariceting  quota 
components  for  the  1988-89  marketing 
year  is  778  million  pounds.  Section  317 
of  the  1938  Act  further  provides  that  the 
Secretary  may  increase  or  decrease  the 
total  by  3  percent.  To  ensure  against  the 
development  of  an  oversupply  situation, 
the  Secretary  exercised  this 
discretionary  authority  to  decrease  the 
three-component  total  by  three  percent. 
Accordingly,  the  national  marketing 
quota  for  the  marketing  year  beginning 
July  1, 1988  for  flue-cured  tobacco  is  755 
million  pounds. 

Section  317(a)  of  the  1938  Act  sets 
forth  the  maimer  in  which  the  flue-cured 
tobacco  national  average  yield  goal  is 
established.  Section  317(a)  was 
amended  by  the  Agricultural  | 

Reconciliation  Act  of  1987  to  remove  the 
requirement  that  such  goal  be 
redetermined  at  5-year  intervals  using 
the  previous  5  years'  moving  national 
average  yield.  Accordingly,  it  has  been 
determined  that  the  national  average 
yield  goal  for  the  1988-89  marketing  • 
year  will  be  1989  pounds  per  acre. 

In  accordance  with  section  317(a)(3] 
of  the  1938  Act,  the  national  acreage 
allotment  for  the  1988  crop  of  flue-cured 
tobacco  is  determined  to  be  379,587.73 
acres,  which  is  the  result  of  dividing  the 
national  marketing  quota  by  the 
national  average  yield  goal. 

In  accordance  with  section  317(e)  of 
the  1938  Act,  the  Secretary  is  authorized 
to  establish  a  national  reserve  from  the 
national  acreage  allotment  in  an  amount 
equivalent  to  not  more  than  3  percent  of 
the  national  acreage  allotment  for  the 
purpose  of  making  corrections  in  farm 
acreage  allotments,  adjusting  for 
inequities,  and  for  establishing 
allotments  for  new  farms.  The  Secretary 
has  determined  that  a  national  reserve 
for  the  1988  crop  of  flue-cured  tobacco 
of  360  acres  is  adequate  for  these 
purposes. 

Price  Support 

Price  support  is  required  to  be  made 
available  for  each  crop  of  a  kind  of 
tobacco  for  which  quotas  are  in  effect 
or  for  which  marketing  quotas  have  not 
been  disapproved  by  producers,  at  a 
level  which  is  determined  in  accordance 
with  a  formula  prescribed  in  section  106 
of  the  1949  Act. 

With  respect  to  the  1988  crop  of  flue- 
cured  tobacco,  the  level  of  support  is 
determined  in  accordance  with  sections 
106  (d)  and  (f)  of  the  1949  Act.  Section 


106(f)(4)  of  the  1949  Act  provides  that 
the  level  of  support  for  the  1988  crop  of 
flue-cured  tobacco  shall  be:  (1)  The  level 
in  cents  per  pound  at  which  the  1987 
crop  of  flue-cured  tobacco  was 
supported,  plus  or  minus,  respectively, 
(2)  an  adjustment  of  not  less  than  65 
percent  nor  more  than  100  percent  of  the 
total,  as  determined  by  the  Secretary 
after  taking  into  consideration  the 
supply  of  the  kind  of  tobacco  involved  in 
relation  to  demand,  of: 

(A)  66.7  percent  of  the  amount  by 
which: 

(I)  The  average  price  received  by 
producers  for  flue-cured  tobacco  on  the 
United  States  auction  markets,  as 
determined  by  the  Secretary,  during  the 
5  marketing  years  immediately 
preceding  the  marketing  year  for  which 
the  determination  is  being  made, 
excluding  the  year  in  which  the  average 
price  was  the  highest  and  the  year  in 
which  the  average  price  was  the  lowest 
in  such  period,  is  greater  or  less  than 

(II)  The  average  price  received  by 
producers  for  flue-cured  tobacco  on  the 
United  States  auction  markets,  as 
determined  by  the  Secretary,  during  the 
5  marketing  years  immediately 
preceding  the  marketing  year  prior  to 
the  marketing  year  for  which  the 
determination  is  being  made,  exluding 
the  year  in  which  the  average  price  was 
the  highest  and  the  year  in  which  the 
average  price  was  the  lowest  in  such 
period;  and 

(B)  33.3  percent  of  the  change, 
expressed  as  a  cost  per  pound  of 
tobacco,  in  the  index  of  prices  paid  by 
tobacco  producers  from  January  1  to 
December  31  of  the  calendar  year 
immediately  preceding  the  year  in  which 
the  determination  is  made. 

For  the  purpose  of  calculating  the 
market-price  component  of  the  support 
level,  the  1949  Act  provides  that  the 
average  market  price  be  reduced  25 
cents  per  pound  for  the  1985  marketing 
year  and  30  cents  per  pound  for  prior 
marketing  years. 

The  difference  between  the  two  5-year 
averages  (the  difference  between  (A)(1) 
and  (A)(II)  is  1.4  cents  per  pound.  The 
difference  in  the  cost  index  from 
January  1  to  December  31, 1987  is  0.5 
cents  per  pound.  Applying  these 
components  to  the  price  support  formula 
(1.4  cents  per  pound,  two-thirds  weight; 
0.5  cents  per  pound,  one-third  weight) 
result  in  an  increase  in  the  price  support 
level  of  1.1  cents  per  pound.  However, 
section  106  further  provides  that  the 
Secretary  may  limit  the  change  in  the 
price  support  level  to  no  less  than  65 
percent  of  the  change  that  otherwise 
would  have  occurred  if  an  oversupply 
exists  for  such  kind  of  tobacco.  Because 
the  total  supply  of  flue-cured  tobacco  is 


sufficient  for  about  2.7  years,  use  with 
2.4  years  being  considered  normal,  the 
Secretary  has  determined  that  supplies 
of  flue-cured  tobacco  are  excessive. 
Accordingly,  the  1988  crop  of  flue-cived 
tobacco  will  be  supported  at  144.2  cents 
per  pound,  0.7  cent  higher  than  in  1987. 

The  level  of  support  for  the  1988  crop 
of  flue-cured  tobacco  and  the  national 
marketing  quota  for  the  1988  flue-cured 
marketing  year  were  announced  on 
December  15. 1987  by  the  Secretary  of 
Agriculture.  This  notice  affirms  these 
determinations. 

Accordingly,  the  following 
determinations  have  been  made  for  flue- 
cured  tobacco  for  the  marketing  year 
beginning  July  1, 1988: 

Detenninations  198ft-89  Mariceting  Year 

(a)  Domestic  manufacturers' 
intentions.  Manufacturers'  intentions  for 
the  1988  .year  totaled  441  million  pounds. 

(B)  3-year  average  exports.  The  3-year 
average  of  exports  is  388  million  pounds, 
based  on  exports  of  376  million  pounds, 
393  million  pounds  and  395  million 
pounds  for  the  1985. 1986,  and  1987  crop 
years,  respectively. 

(c)  Reserve  stock  level.  The  reserve 
stock  level  is  106  million  pounds,  based 
on  15  percent  of  1987'8'hational 
marketing  quota  of  707  million  pounds. 

(d)  Adjustment  for  the  reserve  stock 
level.  The  adjustment  for  the  reserve 
stock  level  is  51  million  pounds,  based 
on  a  reserve  stock  level  of  106  million 
pounds  and  anticipated  loan  stocks  of 
157  million  pounds. 

(e)  National  marketing  quota.  The 
national  marketing  quota  is  755  million 
pounds  based  on  the  total  of  the  three 
components  which  comprise  the  quota 
minus  a  three  percent  downward 
discretionary  adjustment  in  those  three 
components. 

(f)  National  average  yield  goal.  The 
national  average  yield  goal  is 
determined  to  be  1,989  pounds.  This  goal 
is  based  on  the  5-year  national  average 
yield  for  the  1977-81  marketing  years. 

(g)  National  acreage  allotment.  The 
national  acreage  allotment  on  an 
acreage-poundage  basis  is  determined  to 
be  379,587.73  acres.  This  allotment  is 
determined  by  dividing  the  national 
marketing  quota  of  755  million  pounds 
by  the  national  average  yield  goal  of 
1,989  pounds. 

(h)  National  reserve.  The  national 
reserve  for  making  corrections  and 
adjusting  inequities  in  old  farm  acreage 
allotments  and  for  establishing 
allotments  for  new  farms  has  been 
determined  to  be  360  acres. 

(i)  National  acreage  factor.  The 
national  acreage  factor  is  determined  to 
be  1.08. 


(j)  National  yield  factor.  The  national 
yield  factor  is  determined  and 
announced  to  be  .8852. 

(k)  Types  of  tobacco.  It  has  been 
determined  that  types  11. 12. 13,  and  14 
shall  constitute  one  kind  of  tobacco  for 
the  1986-87. 1987-88.  and  1988-89 
marketing  years.  It  has  been  determined 
also  that  no  substantial  difference  exists 
in  the  usage  or  market  outlets  for  any 
one  or  more  of  the  types  of  flue-cured 
tobacco. 

(1)  Price  support  level  The  level  of 
support  for  the  1988  crop  of  flue-cured 
tobacco  is  144.2  cents  per  pound. 

(Sees.  301,  313,  317,  375,  52  Stat.  38.  as 
amended,  47,  as  amended,  79  Stat.  66,  as 
amended,  52  Slat.  66,  as  amended  (7  U.S.C. 
1301, 1313, 1314c,  1375);  Sees.  106,  401,  74  Stat. 
8,  as  amended,  63  Stat.  1054,  as  amended  (7 
U.S.C.  1445. 1421)) 

Signed  at  Washington,  DC  on  April  28, 
1988. 

VemNeppI, 

Acting  Administrator.  Agricultural 
Stabilization  and  Conservation  Service  and 
Executive  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc.  88-«981  Filed  S-4-88;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1990  Decennial  Census — Group 
Quarters  Listing. 

Form  Number:  Agency — D-116; 
OMB— N/A. 

Type  of  Request  New  collection. 

Burden:  5,000.000  respondents;  125,000 
reporting  hours. 

Afeerfs  and  Uses:  The  purpose  of  the 
survey  is  to  identify  by  name  all  persons 
residing  in  institutional  and 
noninstitutional  group  quarters  (e.g.. 
rooming  or  boarding  houses,  missions, 
shelters  for  the  homeless,  college 
student  dormitories,  workers' 
dormitories,  and  military  barracks).  As  a 
result  of  this  survey,  each  person  will  be 
given  a  long  or  short  1990  Census  form. 

Affected  Public:  Individuals  or 
households,  state  or  local  governments, 
businesses  or  other  for-profit 
institutions.  Federal  agencies  or 
employees,  non-proHt  institutions,  and 
small  businesses  or  organizations. 

Frequency:  One  time. 

Respondent's  Obligation:  Mandatory. 
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OMB  Desk  Officer  Francine  Picoult. 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  H6622, 
14th  and  Constitution  Avenue  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult,  OMB  Desk  Officer, 
Room  3208  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:  April  29, 1988. 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 

Management  and  Organization. 

[FR  Doc.  88-9966  Filed  5-4-88;  8:45  am] 

HLLUM  COOC  3S1(Mr7-M 


Agency  Forms  Under  Review  by  ttM 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Economic  Analysis. 

Title:  Public  Assistance  Payments  by 
County. 

Form  Number:  Agency— NA;  OMB— 
0608-0037. 

Type  of  Request-  Extension  of  the 
expiration  date  of  a  currendy  approved 
collection. 

Burden:  24  respondents:  144  reporting 
hours. 

Needs  and  Uses:  The  purpose  of  this 
annual  survey  is  to  collect  unpublished 
county  data  on  public  assistance 
administered  by  State  agencies.  BEA 
uses  these  data  to  prepare  and  develop 
the  regional  personal  income  accounts 
of  die  United  States. 

Affected  Public:  State  and  local 
governments. 

Frequency:  Annually. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  John  Griffen,  395- 
7340. 

Agency:  Bureau  of  Economic  Analysis. 

Title:  Industry  Classification 
Questionnaire. 

Form  Number  Agency — ^BB-S07; 
OMB— 0608-0032. 

Type  of  Request  Extension  of  the 
expiration  date  of  a  currentiy  approved 
collection. 

Burden:  500  respondents;  250  reporting 
hours. 

Needs  and  Uses:  This  survey  collects 
necessary  information  to  correctly 
classify,  by  industry,  data  on  related 
forms  for  U.S.  direct  investment  abroad 


(forms  BE-133B,  BE-133C,  and  BE^77). 
The  information  is  only  collected  when 
a  respondent  and  its  foreign  affiliates 
are  new  entrants,  or  when  a  respondent 
changes  industry  during  the  year.  Data 
classified  by  industry  are  essential  in 
analyzing  differing  effects  of  changes  in 
Government  policies  on  affiliates  in 
different  industries.  They  are  also  used 
to  monitor,  analyze  the  impact  of,  and 
formulate  Government  policy  on  U.S. 
direct  investmiuit  abroad. 

Affected  Public:  Businesses  or  other 
for-profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  John  Griffen,  39S- 
7340. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271. 
Department  of  Commerce,  Room  H6622, 
14th  and  Constitution  Avenue  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
John  Griffen.  OMB  Desk  Officer,  Room 
3008  New  Executive  Office  Building. 
Washington,  DC  20503. 

Dated:  April  28, 1988. 
Edward  Michals. 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
[FR  Doc.  88-9980  Filed  5-4-88;  8:45  am] 

MLLINQ  COOC  3S10  CW-M 


Export  Now  Advisory  Committee; 
Open  Meetings 

Meetings  of  the  Export  Now  Advisory 
Committee  will  be  held  on: 


Date 

Time 

Room 

May  23,  1988 

July  12.  1988 

Sept  13.  1988 

2«)  p.m.-3:30  p.m. 

10:00  •.m.-12:00  noon... 
10:00  a.m.-12.-00  noon.... 

5KW 
4830 
4830 

Herbert  C.  Hoover  Building,  14th 
Street  and  Constitution  Avenue,  NW.. 
Washington,  DC  20230.  The  meetings 
will  be  open  to  the  public  with  a  limited 
number  of  seats  available.  Any  member 
of  the  public  may  submit  written 
comments  concerning  the  Committee's 
affairs  at  any  time  before  or  after  each 
meeting. 

The  Committee  was  established  by 
the  Secretary  of  Commerce  on  February 
25, 1988  to  advise  Department  officials 
on  the  objectives  and  conduct  of  the 
Export  Now  Program,  including  methods 
of  increasing  public  awareness  of  the 
advantages  of  exporting,  improving 
Federal  coordination  with  state,  local 
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and  private  sector  export  activities,  and 
implementing  programs  of  education 
and  training  to  increase  the  export 
effectiveness  of  all  segments  of  the  U.S. 
economy. 

The  purpose  of  each  meeting  is  to 
report  on  the  status  of  the  Export  Now 
Program  and  to  receive  advice  from  the 
public  on  the  conduct  and  future 
implementation  of  the  program.  A  more 
specific  agenda  will  be  available  to  the 
public  at  the  beginning  of  each  meeting. 

For  further  information  or  copies  of 
the  minutes,  contact  Lew  W.  Cramer  or 
Don  Forest,  Export  Now  Program, 
Herbert  C.  Hoover  Building,  Room  5835. 
14th  Street  and  Constitution  Avenue. 
NW..  Washington.  DC  20230.  (202)  377- 
2073. 

Dated:  May  2. 1988. 
Robert  H.  Bnimley, 
General  Counsel. 
[FR  Doc  88-10006  Filed  5-4-88:  a-45  am] 

BtUJNOCOOE  3S10-CW-H 


Foreign-Trade  Zones  Board 
[Docket  21-M] 


Foreign-Trade  Zone  50— Long  Beach, 
CA;  Application  for  Extension  of 
Subzone  Status  at  Toyota  Auto/Trudc 
Parts  Plant  (SZ  50A),  Long  Beadi 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (TFZ 
Board)  by  the  Board  of  Harbor 
Commissioners  of  the  City  of  Long 
Beach.  California  (BHC),  grantee  of  FTZ 
50,  requesting  a  time-extension  of  the 
authority  for  Subzone  50A  at  the  auto/ 
truck  parts  manufacturing  plant  of 
Toyota  Auto  Body,  Inc.,  of  California 
(Toyota)  (formerly,  Toyota  Motor 
Manufacturing  U.S.A.,  Inc.)  in  Long 
Beach.  California.  The  19-acre  facility 
(plant  space — 284,000  sq.  ft.),  located  at 
6357  Paramount  Blvd.,  Long  Beach. 
California,  presently  employs  300 
persons.  The  application  also  requests 
authority  for  certain  new  activity  that 
was  not  part  of  the  original  appUcation. 
It  was  submitted  piu-suant  to  the 
provisions  of  the  Foriegn-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-61u), 


and  the  regulations  of  the  Board  (15  CFR 
Part  400).  It  was  formally  filed  on  April 
18.198a 

On  July  14. 1983.  the  FTZ  Board 
authorized  Subzone  50A  for  a  period  of 
5  years,  subject  to  extension  (Board 
Order  213,  48  FR  34792.  8-1-83).  The 
original  authority  applied  to  truck  beds, 
and  administrative  authority  was  given 
for  fuel  tank  activity  in  March  1986.  BHC 
is  now  requesting  an  indefinate  time- 
extension  of  the  subzone,  and  authority 
to  expand  the  scope  of  operations 
conducted  under  zone  procedures  to 
include  the  stamping  of  auto  body  parts 
and  the  coating  of  catalytic  converter 
substrates.  Virtually  all  of  the  steel 
material  used  by  Toyota  is  and  would 
continue  to  be  sourced  abroad.  Most  of 
the  remaining  materials  are  domestic. 
Some  experts  are  planned. 

Zone  procedures  would  exempt 
Toyota  from  duty  payments  on  the 
foreign  steel  used  in  its  exports.  On  its 
domestic  sales,  it  would  select  the  duty 
rate  on  truck  beds  (3.7%)  and  the  rate  on 
the  fuel  tanks  and  stampings  (3.1%), 
rather  than  the  rates  on  steel  (4.0  to 
6.5%).  The  applicant  indicates  that 
continued  zone  savings  will  help  keep 
the  plant  internationally  competitive. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigage  the- 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman),  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce, 
Washington.  DC  20230;  John  Heinrich, 
District  Director,  U.S.  Customs  Service. 
Pacific  Region,  300  South  Ferry  St.. 
Terminal  Island,  San  Pedro,  CA  90731; 
and.  Colonel  Tadahiko  Ono,  District 
Engineer,  U.S.  Army  Engineer  District 
Los  Angeles.  P.O.  Box  271.  Los  Angeles. 
CA  90053. 

Comments  concerning  the  proposed 
subzones  extension  are  invited  in 
writing  fit)m  interested  parties.  They 
should  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below  and  postmarked  on  or  before  June 
15, 1988. 


A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Dept  of  Commerce  District  Office, 

11777  San  Vicente  Blvd..  Km  800.  Los 

Angeles.  CA  90049. 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board.  U.S. 

Department  of  Commerce.  Room  1529. 

14th  and  Pennsylvania  Avenue  NW., 

Washington,  DC  20230. 
John  |.  Da  Ponta,  Jr., 
Executive  Secretary. 
[FR  Doc.  88-10017  Filed  5  4  88;  8:45  am] 
MUJNQ  COOe  3SM-0S-M 


International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opf>ortunlty  To  Request 
Administrative  Review 

agency:  International  Trade 

Administration.  Import  Administration. 

Commerce. 

action:  Notice  of  opportunity  to  request 

administrative  review  of  antidumping  or 

countervailing  duty  order,  finding,  or 

suspended  investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930  may  request,  in  accordance 
with  S  353.53a  or  355.10  of  the 
Commerce  Regulations,  that  the 
Department  of  Commerce  ("the 
Department")  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Opportunity  To  Request  a  Review 

Not  later  than  May  31. 1988.  interested 
parties  may  request  administrative 
review  of  the  foUovsring  orders,  findings, 
or  suspended  investigations,  with 
anniversary  dates  in  May  for  the 
following  periods: 


Antiduniping  duty  proceeding 

Certain  Circular  Welded  Cartwn  Steel  Pipes  and  Tubes  from  Taiwan „ 

Certain  Welded  Carbon  Steel  Standard  Pipes  and  Tube  Products  from  India 

Certain  Welded  Cartwn  Sieel  Standard  Pipe  and  Tube  Products  from  Twfcay 

Frozen  Corx^entration  Orange  Juice  from  Brazil... _ 

Iron  Construction  Castings  from  Brazi „_ 

Iron  Constnjction  Castings  from  India _ 

Iron  Construction  Casings  from  ttie  People's  Republic  of  China 

Impression  Fatxic  of  Man-Made  Fitier  from  Japan 

Malleable  Cast  Iron  Pipe  Fittings  from  Brazil 

Malleable  Cast  Iron  Pipe  Fittings  from  South  Kotm 

Malleable  Cast  Iron  Pijje  Fittings  from  Tanvan 

Portatile  Electric  Typewriters  from  Japan 


Period 


05/01/87-04/30/88 
05/01/67-04/30/88 
05/01/87-04/30/88 
10/23/86-04/30/88 
05/01/87-04/30/88 
05/01/87-04/30/88 
05/01/87-04/30/88 
05/01/87-04/30/88 
05/01/87-04/30/88 
05/01/87-04/30/88 
05/01/87-04/30/88 
05/01/87-04/30/88 
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Antidumping  duty  proceeding 


•  Portland  Cement,  Other  Than  White.  Nonstaining  Portland  Cement  from  the  Dominican  Republic.. 

Tubeless  Steel  Disc  Wheels  from  Brazi 

Bricks  from  Mexico J!!!""™"""™™"' """"""'" 

Ceramic  Tile  from  Mexico.. 


Certain  Heavy  Iron  Constniction  Castings  from  Brazil 

Fresh  Whole  Atlantic  Groondfish  from  Canada 

Viscose  Rayon  Staple  Fiber  from  Sweden „. 


Period 


05/01/87-04/30/88 
12/19/86-04/30/88 
01/01/87-12/31/87 
01/01/87-12/31/87 
01/01/87-12/31/87 
01/01/87-12/31/87 
01/01/87-12/31/87 


Seven  copies  of  the  request  should  be 
submitted  to  the  Acting  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
Room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidiunping  (Countervailing)  Duty 
Administrative  Review,"  for  requests 
received  by  May  31. 1988. 

If  the  Department  does  not  receive  by 
May  31. 1988  a  request  for  review  of 
entries  covered  by  an  order  or  finding 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  conservailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  coimtervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  fi^m  warehouse, 
for  consumption  and  to  continue  to 
.collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  April  26, 198a 
loseph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  88-10021  Filed  5-4-88;  8:45  am] 

BIIXINO  COOE  3510-OS-M 


IA-583-003] 

Hreplace  Mesh  Panels  From  Taiwan; 
•Final  Results  of  Antidumping  Duty 
Administrative  Review 

aoency:  International  Trade 

Administration.  Import  Administration, 

Commerce. 

action:  Notice  of  final  results  of 

antidimiping  duty  administrative  review. 

summary:  On  March  10, 1988,  the 
Department  of  Commerce  published  the 
preliminary  results  of  antidumping  duty 
administrative  review  on  fireplace  mesh 
panels  bom  Taiwan.  The  review  covers 
one  manufacturer/exporter  of  this 
merchandise  to  the  United  States  and 
.the  period  June  1, 1986  through  May  31, 
1987. 


We  gave  interested  parties  an 
opportimity  to  comment  on  the 
preliminary  results.  We  received  no 
comments.  Based  on  our  analysis,  the 
final  results  of  review  are  unchanged 
from  those  presented  in  the  preliminary 
results. 

EFFECTIVE  DATE:  May  5,  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  N.  DuBois  ojr  Phyllis  Derrick, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230. 
telephone:  (202)  377-5289/2923. 
SUPPLEMENTARY  INFORMATION: 

Badcground 

On  March  10. 1988,  the  Department  of 
Conunerce  ("the  Department") 
published  in  the  Federal  Register  (53  FR 
7772)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  fireplace 
mesh  panels  from  Taiwan  (47  FR  24616. 
June  7, 1962).  The  Department  has  now 
completed  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  Review 

Imports  covered  by  this  review  are 
fireplace  inesh  panels.  Such  panels  are 
defined  as  precut.  flexible  mesh  panels, 
both  finished  and  unfinished,  which  are 
constructed  of  interlocking  spirals  of 
steel  wire  and  are  of  the  kind  used  in 
the  manufacture  of  safety  screening  for 
fireplaces.  This  product  is  currently 
classifiable  under  TSUSA  numbers 
642.7800  and  654.0045  and  HS  item 
numbers  7314.49.00  and  7323.99.00. 

The  review  covers  one  manufacturer/ 
exporter  of  Taiwanese  fireplace  mesh 
panels  to  the  United  States,  Yeh  Sheng. 
and  the  period  Jtme  1. 1986  through  May 
31. 1987. 

Final  Results  of  the  Review 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  no  comments.  Based  on  our 
analysis,  the  final  results  of  review  are 
the  same  as  those  presented  in  the 
preliminary  results  of  review.  The 
Department  determined  that  a  dumping 
margin  of  6.4  percent  exists  for  Yeh 
Sheng  for  the  period  June  1, 1986  through 
May  31, 1987.  The  Department  will 


instruct  the  Customs  Service  to  assess 
antidumping  duties  at  that  rate  on  all 
appropriate  entries.  The  Department 
will  issue  appraisement  instructions 
directly  to  the  Customs  Service. 

Further,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act,  the 
Department  will  require  a  cash  deposit 
of  estimated  antidumping  duties  of  6.4 
percent  for  Yeh  Sheng.  For  any  futiu« 
shipments  from  the  remaining  known 
exporters  not  covered  in  this  review,  a 
cajh  deposit  of  6.4  percent  shall  be 
required  as  published  in  the  final  results 
of  the  last  administrative  review  (49  FR 
28592.  July  13, 1984). 

For  any  future  entries  of  this 
merchandise  from  a  new  exporter  not 
covered  in  this  or  prior  administrative 
reviews,  whose  first  shipments  occiured 
after  May  31, 1987  and  who  is  unrelated 
to  any  reviewed  firm,  or  to  any 
previously  reviewed  firm,  a  cash  deposit 
of  6.4  percent  shall  be  required.  These 
deposit  requirements  are  effective  for  all 
shipments  of  Taiwanese  fireplace  mesh 
panels  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  and 
will  remain  in  effect  until  the  final 
results  of  the  next  administrative 
review. 

This  administrative  review,  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  S  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 
Joseph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  68-10018  Filed  5-4-86;  6:45  amj 

WLUNQ  CODE  3510-OS-M 


[A  583-507] 

Malleable  Cast-Iron  Pipe  Rttings, 
Other  Tluin  Grooved,  From  Taiwan; 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

AOENCV:  International  Trade 
Adminsitration,  Import  Administration 
Commerce. 

action:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 
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On  January  15, 1988,  the  Department 
of  Conuneike  pobished  tiie  preliminary 
results  of  its  administrative  review  of 
the  antidiunping  duty  order  on  malleable 
cast-iron  pipe  fittings,  other  than 
grooved,  from  Taiwan.  The  review 
covers  two  manufacturers  and/or 
exporters  of  diis  merchandise  and  the 
period  January  14, 1986  through  April  30, 
1987. 

We  gave  \he  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  inm  one  respondent  Based 
on  our  ana^rsis  of  the  comments 
received,  the  final  results  of  review  are 
unchanged  from  the  those  presented  in 
the  preliminary  results  of  review. 

EFFECTIVE  DATE:  May  5, 1988. 

FOR  FWmiCII  INFONMA-nON  CONTACT: 

Dennis  U.  Askey  or  John  R.  Kugelman, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  DepartmQpt 
of  Commerce.  Washington,  DC  20230; 
telephone:  (202)  377-2923/3601. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  15, 1968,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (53  FR 
1050)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  malleable 
cast-iron  pipe  fittings,  other  than 
grooved,  from  Taiwan  (51  FR  18818,  May 
23, 1988).  The  Department  has  now 
completed  that  adminstrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  malleable  cast-iron  pipe 
Bttings  other  than  grooved,  currently 
classifiable  under  Tariff  Schedules  of 
the  United  States  Annotated  items 
610.700  and  610.7400  and  Harmonized 
System  item  number  7307.19.10. 

The  review  covers  two  manufacturers 
and/or  exporters  of  Taiwanese 
malleable  cast-iron  pipe  fittings,  other 
than  grooved,  to  the  U.S.  and  the  period 
January  14, 1988  through  April  10, 1987. 

Comment  1:  Respondent  Tai  Yang 
asserts  that  the  Department  should 
suspend  further  review  of  this  case  until 
the  Court  of  International  Trade  (CIT) 
renders  its  judgment  concerning  Tai 
Yang's  appeal  of  its  fair  value  rate,  or 
until  Tai  Yang  has  exhausted  all  of  its 
appellate  remedies.  Tai  Yang  further 
asserts  that  section  751  of  the  Tariff  Act 
and  19  CFR  353.53a  merely  direct  and 
do  not  mandate,  completion  of  a  section 
751  adminstrative  review  within  one 
year,  so  long  as  the  review  is  conducted 


within  a  reasonable  time  and  no  adverse 
consequences  follow  from  the  delay. 

Department's  Position:  Section  751  of 
the  Tariff  Act  contains  no  provision  for 
suspending  completion  of  administrative 
reviews  pending  the  outcome  of 
Htigation  challenging  the  fair  value 
investigation,  since  the  outcome  of  the 
litigation  would  not  be  dispositive  with 
respect  to  the  entries  subject  to  the 
administrative  review.  See  Alhambra 
Foundry  v.  United  States,  635  F.  Supp. 
1475  (1986).  Timely  completions  of 
section  751  reviews  would  be  a  practical 
impossibility  if  the  Department  were  to 
suspend  their  completion  every  time 
there  was  litigation  pending  regarding  a 
prior  proceeding.  During  the  present 
administrative  review  since  neither 
respondent  filed  a  response  to  the 
Department's  questionnaire,  and  the 
Department  us^  the  fair  value  rate  as 
best  information  available  (BIA),  the 
Department  has  no  reason  for 
postponing  the  issuance  of  the  final 
results  of  this  review. 

Comment  2:  Tai  Yang  argues  that  the 
final  results  of  this  first  administrative 
review  should  reflect  the  most  recent 
lawfully  determined  margin  for  Tai  Yang 
as  the  best  information  available. 
Therefore,  if  the  CIT  reverses  and 
remands  Tai  Yang  Metal  Industrial  Co., 
Ltd.  V.  United  States,  No.  86-06-00786 
(CIT,  filed  July  3, 1986),  which 
challenges  the  results  of  the  fair  value 
investigation,  Tai  Yang  asserts  that  any 
amended  margin  computed  pursuant  to 
a  remand  should  be  reflected  in  the  final 
results  of  this  first  administrative 
review. 

Department's  Position:  We  disagree. 
Nowhere  in  the  statute  or  regulations 
does  it  state  that  the  Department  must 
rely  upon  the  "most  recently  lawfully 
determined  margin"  for  a  firm  as  BIA  in 
a  subsequent  review.  The  outcome  of 
litigation  regarding  the  less-than-fair 
value  investigation  does  not  govern  the 
administrative  review  of  entries  which 
are  the  subject  of  a  separate 
administrative  proceeding.  In  the 
present  case,  neither  firm  responded  to 
the  Department's  questionnaire. 
Therefore,  the  best  information 
available  is  the  published  margin  from 
the  fair  value  investigation. 

Final  Results  of  the  Review 

Based  on  our  analysis  of  the 
comments  received,  the  final  results  of 
review  are  the  same  as  those  presented 
in  the  preliminary  results  of  review  and 
we  determine  that  the  following  margins 
exist  for  the  period  January  14, 1986 
through  April  3a  1987: 


Manufacturer/exporter 


SwYanfl. 
TaiYM«_ 


Margin 
(percent) 


Z7.M 

37.09 


The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service 

Further,  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Art,  the 
Department  shall  require  a  cash  deposit 
of  estimated  antidumping  duties  based 
on  the  above  margins  shall  be  required 
for  these  firms.  For  any  shipments  of 
this  merchandise  from  a  new  exporter, 
not  covered  by  this  or  prior 
administrative  reviews,  whose  first 
shipments  occurred  after  April  30, 1987 
and  who  is  unrelated  to  any  reviewed 
firm,  a  cash  deposit  of  37.09  percent 
shall  be  required.  These  cash  deposit 
requirements  are  effective  for  all 
shipments  of  Taiwanese  malleable  cast- 
iron  pipe  fittings,  other  than  grooved, 
entered,  or  withdrawn  from  warehouse, 
for  consmnption  on  or  after  the  date  of 
publication  of  this  notice  and  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.53a. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Date:  April  26, 1988. 

[FR  Doc  88-10019  Filed  5-4-88;  8:45  am] 
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[A-588-063] 

Steel  Wire  Strand  For  Prestressed 
Concerete  From  Japan;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  International  Trade 

Administration,  Import  Administration 

Commerce. 

action:  Notice  of  preliminary  results  of 

antidumping  duty  administrative  review. 

SUMMARY:  We  initiated  this  review  of 
the  antidumpting  finding  on  Japanese 
steel  wire  strand  for  prestressed 
concrete  on  June  17, 1987.  The 
Department  has  now  conducted  that 
administrative  review.  The  review 
covers  one  exporter  of  this  merchandise 
to  the  U.S.,  Mitsui,  and  the  period  April 
1, 1978  dirough  November  3a  1985.  The 


review  indicates  the  existence  of 
dumping  margins. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  dumping  duties 
equal  to  the  calculated  differences 
between  United  States  price  and  foreign 
market  value. 

Since  information  received  in 
response  to  our  questionnaries  was 
inadequate,  we  used  the  best 
information  otherwise  available  for 
assessment  purposes. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECm^E  date:  May  5, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Michael  J.  Heaney  op  John  Kugelman, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-4195/36701. 

SUPPLEMENTARY  INFORMATION: . 

Background 

On  December  8, 1978  the  Treasury 
Department  published  in  the  Federal 
Register  (43  FR  57599)  the  antidumping 
finding  on  steel  wire  strand  for 
prestressed  concrete  from  Japan.  The 
Department  of  Commerce  ("the 
Department")  published  a  notice  of 
initiation  of  the  antidumpting  duty 
administrative  review  on  June  17, 1987 
(52  FR  23063). 

Scope  of  the  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  internationalized  harmonized  system 
of  Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  ("HS").  In  view  of  this,  we  will 
be  providing  both  the  appropriate  Tariff 
Schedules  of  the  United  States 
i4/j/jototerf('TSUSA")  item  number(8) 
and  the  HS  item  numbers  with  our 
product  descriptions  on  a  test  basis, 
pending  Congressional  approval.  As 
with  the  TSUSA.  the  HS  item  numbers 
are  provided  for  convenience  and 
Customs  proposes.  The  written 
description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
nimiber(B)  as  well  as  the  TSUSA  item 
number(s)  in  all  petitions  filed  with  the 
Department  A  referenece  copy  of  the 
Proposed  Harmonized  System  schedule 
is  available  for  consultation  at  the 
Central  Records  Unit  Room  B-099,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  NW., 
Washington  DC  20230.  Additionally,  all 
Customs  offices  have  reference  copies, 
and  petitioners  may  contart  In^rart 


speciaUsts  at  their  local  Customs  office 
to  consult  the  schedule. 

Imports  covered  by  the  review  are 
shipments  of  stedl  wire  strand,  other 
than  alloy  steel,  not  galvanized,  stress- 
relieved  and  suitable  for  use  in 
prestressed  concrete.  Steel  wire  strand 
for  prestressed  concrete  is  currently 
classifiable  under  TSUSAItem  642.1120 
and  HS  item  number  7312.10.30.15. 

The  review  covers  one  exporter  of 
Japanese  steel  wire  strand  for 
prestressed  concrete  to  the  U.S.,  Mitsui 
&  Co.,  Ltd.,  and  the  period  April  1, 1978 
through  November  30, 1985. 

Mitsui  provided  untimely  and 
inadequate  responses  to  the 
Department's  questionnaires.  The 
responses  were  inadequate  because, 
despite  several  requests.  Mitsui 
furnished  a  computer  tape  which 
omitted  a  large  number  of  U.S.  prices, 
quantities,  and  adjustments.  Therefore, 
the  Department  used  the  best 
information  otherwise  available,  which 
is  the  highest  rate  from  the  fair  value 
investigation. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  analysis,  we  • 

preliminarily  determine  that  the 
following  margins  exist: 


Exporter 

Tune  period 

Margin 
(Percint) 

Mitsui 

4/1 /7S-1 1/30/85 

15.80 

Interested  parties  may  request 
disclosure  and/or  an  administrative 
protective  order  within  5  days  of  the 
date  of  publication  of  this  notice  and 
may  request  a  hearing  within  8  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  35  days  after  the  date  of 
publication,  or  the  first  workday 
thereafter.  Pre-hearing  briefs  and/or 
written  comments  from  interesteds 
parties  may  be  submitted  not  later  than 
25  days  after  the  date  of  publication. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
those  comments,  may  be  filed  not  later 
than  32  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Further,  as  provided  for  by 
§353.48(b)  of  the  Commerce  Regualtions, 
a  cash  deposit  of  estimated  antidumping 
duties  of  15.80  percent  shall  be  required 
for  Mitsui.  These  deposit  requirements 
are  effective  for  all  Japanese  steel  wire 


strand  for  prestressed  concrete 
shipments  by  Mitsui  entered,  or 
wididra%vn  from  warehouse,  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  die  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.53a. 
Joseph  A.  Spetiini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Date:  April  26. 1988. 

(FR  Doc.  88-10020  Filed  5-4-68;  8:45  am] 
siujin  cooe  3sio-os4t 


Computer  Systems  Technical  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  May  26, 1988.  at  9:30  a.m.,  in  die 
Herbert  C.  Hoover  Building.  Room  B- 
841, 14th  Street  &  Constitution  Avenue, 
NW.,  Washington,  DC.  The  Committee 
advises  the  Office  of  Technology  & 
Policy  Analysis  with  respect  to  technical 
questions  which  affect  the  level  of 
export  controls  applicable  to  computer 
systems. 

General  Session 

Agenda 

1.  Comments  from  the  publia 

2.  Election  of  the  Chairperson. 

3.  Presentation  on  ISDN. 

4.  Discussion  of  Joint  TAC  Working 
Group. 

Executive  Session 

5.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356. 
dealing  with  Uie  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10, 1988, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C,  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  fotmd  in 
section  10  (a)(1)  and  (a)(3),  of  the 
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Federal  Advisory  Committee  Act.  The 
remaining  series  of  meetings  or  portions 
thereof  will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determmation 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility.  Room  6628,  U.S.  Department  of 
Commerce,  Washington.  DC.  For  further 
information  or  copies  of  the  minutes, 
contact  Carole  P.  Willis,  202-377-2583. 

Date:  April  28. 1988.  j 

Betty  A.  FenvU, 

Acting  Director.  Technical  Support  Staff . 
(PR  Doc.  88-9968  Filed  5-4-88:  8:45  am] 

MUJNQ  COM  3C1«-OT-M 


Hardware  Subcommittee  of  the 
Computer  Systems  Tectinical  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Hardware 
Subconmiittee  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  May  25, 1988,  8:30  a.m.,  in  the 
Herbert  C.  Hoover  Building,  Room  B- 
841, 14th  Street  &  Constitution  Avenue, 
NW.,  Washington,  DC  20230. 

The  Hardware  Subcommittee  was 
formed  to  study  computer  hardware 
with  the  goal  of  making 
recommendations  to  the  Department  of 
Commerce  relating  to  the  appropriate 
parameters  for  controlling  exports  for 
reasons  of  national  security. 

General  Session 

Agenda 

1.  Comments  from  the  Public 

2.  IBM  Presentation  on  x.25. 

Executive  Session 

3.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  .   i 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10, 1988. 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552b(c](l]  shall  be  exempt  from  the 


provisions  relating  to  public  meetings 
found  in  section  10  (a)(1)  and  (a)(3),  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  ofhneetings  or 
portions  thereof  will  be  open  to  the 
pubUc. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility.  Room  6628,  U.S.  Department  of 
Commerce,  Washington,  DC.  For  further 
information  or  copies  of  the  minutes, 
contact  Carole  P.  Willis,  202-377-2583. 

Dated:  April  28. 1968. 
Betty  A.  Fenell. 

Acting  Director,  Technical  Support  Staff. 
[FR  Doc.  88-^969  Filed  5-4-88;  8:45  am] 

SNJJNQ  COOE  3S10-OT-M 


Licensing  Procedures  and  Regulations 
Subcommittee  of  the  Computer 
Systems  Technical  Advisory 
Committee;  Open  Meeting 

A  meeting  of  the  Licensing  Procedures 
and  Regulations  Subcommittee  of  the 
Computer  Systems  Technical  Advisory 
Committee  will  be  held  May  25, 1988.  at 
3.-00  p.m..  in  the  Herbert  C.  Hoover 
Building,  Room  B-841. 14th  Street  & 
Constitution  Avenue,  NW.,  Washington, 
DC.  The  Licensing  Procedures  and 
Regulations  Subcommittee  was  formed 
to  review  the  procedural  aspects  of 
export  licensing  and  recommend  areas 
where  improvements  can  be  made. 

General  Session 

1.  Comments  from  the  public. 

2.  The  ten  most  important  changes  to 
assist  the  Exporter  in  dealing  with  the 
Export  Administration  Regulations. 

a.  Electronic  Bulletin  Board  of 
Exporters. 

b.  Reformatted  1565A. 

c.  Short  form  8031-P. 

d.  Validation  of  SED  for  hand-carried 
products  at  any  Custom  port. 

e.  Proposal  to  do  away  with  a  License 
Return  Regtdation. 

f.  Proposal  to  combine  SED's  for 
general  and  validated  General  Licenses. 

g.  Reserved, 
h.  Reserved, 
i.  Reserved, 
j.  Reserved. 

3.  Development  of  the  'Twenty-Five 
most  asked  questions  brochure". 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 


For  further  information  or  copies  of 
the  minutes,  contact  Carole  P.  Willis. 
202-377-2583. 

Date:  April  28. 1988. 
Betty  A.  Fenell. 

Acting  Director,  Technical  Support  Staff . 
[FR  Doc.  88-9970  Filed  5-4-88:  8:45  am] 

BILUMQ  COOE  3610-OT-M 


Software  Subcommittee  of  the 
Computer  Systems  Technical  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Software 
Subcommittee  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  May  25. 1988, 11:30  a.m..  in  the    ^ 
Herbert  C.  Hoover  building,  Room  B841, 
14th  Street  &  Constitution  Avenue,  NW.. 
Washington,  DC  20230.  The  Software 
committee  was  formed  to  study 
computer  software  with  the  goal  of 
making  recommendations  to  the 
Department  of  Commerce  relating  to  the 
appropriate  parameters  for  controlling 
exports  for  reasons  of  national  security. 

General  Session 

Agenda: 

1.  Comments  from  the  Public. 

2.  Presentation  on  the  OSl  model. 
(NBS) 

Executive  Session 

3.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10, 1988. 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C., 
552b(c)(l)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10  (a)(1)  and  (a)(3),  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 


of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility.  Room  6628.  U.S.  Department  of 
Commerce.  Washington.  DC.  For  further 
information  or  copies  of  the  minutes, 
contact  Carole  P.  Willis.  202-377-2583. 

Date:  April  28, 1968 
Betty  A.  Femll, 

Acting  Director,  Technical  Support  Staff. 
[FR  Doc.  88-9967  FUed  5-4-88;  8:45  am] 

SHJJNQ  cow  3S10-0T-M 


National  Oceanic  and  Atmospheric 
Administration 

Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Western  PaciHc  Fishery 
Management  Council's  Bottomfish 
Fishery  Management  Plan  (FMP) 
Monitoring  Team  will  convene  a  public 
meeting.  May  5. 1988,  from  1  p.m.  to  4 
p.m..  at  the  Council's  Office  (address 
below),  to:  (1)  Discuss  the  status  of 
Amendment  2  to  the  Bottomfish  FMP;  (2) 
distribute  the  final  1986  Bottomfish 
Annual  Report;  (3)  discuss  the  status  of 
the  1987  Annual  Report  (review  draft 
modules  fixim  Plan  Management  Team 
members,  and  discuss  team  strategy  for 
compiling  modules  into  a  cohesive 
annual  report);  (4)  draft  criteria  for 
defining  fishing  power  of  replacement 
vessels  and  new  entrants  for  the 
Northwestern  Hawaiian  Islands 
bottomfish  fishery,  under  the  limited 
entry  program  established  in 
Amendment  2;  (5)  discuss  the  status  of 
bottomfish  programmatic  projects 
(review  of  programs),  and  (6)  discuss 
research  and  data  needs  for  1990-1995. 

For  further  information  contact  Kitty 
Simonds,  Executive  Director,  Western 
Pacific  Fishery  Management  Council, 
1164  Bishop  Street.  Room  1405. 
Honolulu.  HI  96813;  telephone:  (808)  523- 
1368. 

Dated:  April  2a  1988. 
Aim  D.  Tetbusli, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  88-10003  Filed  5-4-88;  8:45  am] 
siuMo  cooe  »^9-7arm 


Marine  Mammals;  Modification  of 
Permit;  Southwest  FWieriee  Center, 
NMFS(P77#1S) 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  {  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 


CFR  Part  216).  Scientific  Research 
Permit  No.  555  issued  to  the  Southwest 
Fisheries  Center,  P.O.  Box  271,  La  Jolla, 
California  92036  is  further  modified  as 
follows: 

Section  B.7  is  added  as: 

7.  The  Pennit  Holder  may  test  commerical 
hair  lighteners  and  commercial  livestock  dyes 
or  paint  for  development  of  temporary 
tagging  techniques.  The  Holder  may  also  test 
different  tags  for  their  retention,  durability, 
and  legibility  over  time  for  development  of 
permanent  tagging  techniques.  Cryogenic 
marking  may  also  be  tested.       . 

This  modification  became  effective  on 
April  25, 1988. 

Documents  submitted  in  connection 
with  the  above  modification  are 
available  for  review  in  the  following 
offices: 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service.  1625  Coqnecticut 
Avenue,  NW..  Room  805.  Washington. 
DC;  and 

Director.  Southwest  Region.  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street,  Terminal  Island,  California 
90731-7415. 

Date:  April  28. 1988. 
RoUand  A.  Schmitten, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  88-9984  Filed  5-4-88;  8:45  am] 

BILUNQ  COOE  3610-22-11 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

April  27, 1988. 

The  USAF  Scientific  Advisory  Board 
AD  Hoc  Committee  on  Aircraft 
Infrastructure — Subsystem  and 
Component  ReliabiUty  Improvement 
Research  and  Development  Needs  will 
meet  for  the  first  time  on  24-25  May 
1988,  from  8:00  a.m.  to  5KX)  p.m.,  at  the 
Office  of  the  USAF  Scientific  Advisory 
Board,  Room  5D982,  the  Pentagon. 
Washington.  DC  20330-5430. 

The  purpose  of  this  meeting  is  to 
review  the  task  statement,  focus  on  the 
task,  decide  on  a  study  approach,  agree 
on  the  required  milestones,  snd  obtain 
required  reliability  and  maintainability 
informational  briefings  on  the 
representative  system  to  be  studied. 
This  meeting  will  involve  discussions  of 
classified  defense  matters  listed  in 
section  552b(c)  of  Title  5,  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  public. 


For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-4648. 
Patsy  |.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  88-9998  Filed  5-4-88:  8:45  am] 

SILLINQ  COOE  MIO-OI-M 


Department  of  the  Army 

Military  Traffic  Management 
Command,  Military  Personal  Property 
Symposium;  Open  Meeting 

Aimouncement  is  made  of  meeting  of 
the  Military  Personal  Property 
Symposium.  This  meeting  will  be  held 
on  19  May  1988  at  the  Sheraton  Crystal 
City  Hotel,  Arlington,  Virginia,  and  wiU 
convene  at  0830  hours  and  adjourn  at 
approximately  1500  hours. 

Proposed  Agenda:  The  purpose  of  this 
symposium  is  to  provide  a  public  forum 
for  discussion  of  a  proposal  made  by  the 
Directorate  of  Personal  Property  to  limit 
and,  subsequently,  eliminate  the  use  of 
freight  forwarders  in  the  domestic 
household  goods  program.  Other  matters 
of  mutual  interest  concerning  the 
Department  of  Defense  Personal 
Property  Shipment  and  Storage  Program 
will  be  discussed,  time  permitting. 

All  interested  persons  desiring  to 
submit  topics  to  be  discussed  should 
contact  the  Commander,  Military  Traffic 
Management  Command,  ATTN:  MT- 
PPM,  at  telephone  number  756-1600, 
between  0600-1530  hours.  Topics  to  be 
discussed  should  be  received  on  or 
before  11  May  1988. 
Joseph  R.  Marotta, 

Colonel,  GS,  Directorof  Personal  Property. 
[FR  Doc.  68-9934  Filed  5-4-88;  8:45  am] 
BIUJNO  COOE  3710-OS-ll 


Corps  of  Engineers;  Department  of 
the  Army 

Inland  Waterways  Users  Board;  Open 
Meeting 

agency:  Department  of  the  Army,  Corps 
of  Engineers.  DOD. 

ACTION:  Notice  of  open  meeting. 

summary:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463), 
announcement  is  made  of  the  following 
Committee  meeting: 

Name  of  Committee:  Inland  Waterways 
Users  Board. 

Date  of  Meeting:  June  1, 1988. 

Place:  Quality  Inn— Capitol  Hill,  415  New 
Jersey  Avenue,  NW.,  Washington,  DC  20001. 

Time:  9  a jn.  to  5  p.m. 
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AM.  Session 

9:00    Call  to  order  and  Disposition  of  Prior 

Meeting  Minutes 
9:15    Presentation  of  Information  to  Board 
VkOO    Development  of  Board 

Recommenda  tion 


P.M.  Session 

IKX)  Recommendations  to  the  Assistant 
Secretary  of  the  Army  for  Civil  Works 

2.-00  Proposed  Recommendations  for  the 
1968  Board  Annual  Report 

3M)    Other  Business 

3:30    Public  Conunent  Period 

4.-00    Instructions  to  Board  Support  Staff 

5:00    Meeting  Adjoununent 

This  meeting  is  open  to  the  public. 
Any  interested  person  may  attend, 
appear  before,  or  Hie  statements  with 
the  committee  at  the  time  and  in  the 
manner  permitted  by  the  committee. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  C.  HoUiday.  Headquarters, 
U.S.  Army  Corps  of  Engineers.  CECW-P, 
Washington.  DC  20314-1000  at  (202) 
272-0146. 
laho  O.  Roach,  D, 

Army  Liaison  Officer  with  the  Federal 
Register. 

[FR  Doc.  88-9935  Filed  5-^(-B8;  8:45  am] 

BHJJNQ  COOE  37IO-n-M 


AvaiiabJiity  of  "Potable  Water 
Corrosion  Test  Loop  and  Specimen 
Holder  Therefor"  for  Exclusive 
Licensing 

In  accordance  with  37  CFR  404.7 
annoimcement  is  made  of  the  i 

availability  of  a  Potable  Water  | 

Corrosion  Test  Loop  and  Specimen 
Holder  Therefor  for  exclusive  licensing. 
Inventors  at  the  U.S.  Army  Construction 
Engineering  Research  Laboratory 
(USACERL)  have  applied  for  a  patent  on 
a  potable  water  corrosion  test  loop  and 
specimen  holder.  The  rights  to  this 
invention  belong  to  the  United  States 
Government. 

The  new  potable  water  corrosion  test 
loop  and  specimen  holder  therefor  is  a 
water  quality  monitoring  pipe  test  loop 
system  developed  by  USACERL  to 
objectively  evaluate  the  effectiveness  of 
various  chemicals  on  the  control  of 
water  quality.  The  invention  can  be 
used  to  determine  the  effects  of  water 
treatment  chemicals  on  scaling  and 
corrosion  of  water  pipes,  on  a  non- 
intrusive  basis  (Le.,  without  having  to 
excavate). 

Under  the  authority  of  section  11(a)(2) 
of  the  Federal  Technology  Transfer  Act 
of  1986  (Pub.  L  99-502)  and  section  207 
of  title  35,  United  States  Code,  the 
Department  of  the  Army  as  represented 
by  USACERL  wishes  to  exclusively 


license  rights  to  the  Potable  Water 
Corrosion  Test  Loop  and  Specimen 
Holder  Therefor  to  a  party  interested  in 
producing  and  marketing  the  invention 
for  sale  to  the  public  and  private 
sectors. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Richard  Scholze.  USACERL.  ATTN: 
CECER-EN,  P.O.  Box  4005.  Champaign. 
IL  61820-1305,  (217)  373-«743. 
Jolm  O.  Roach  II. 

Army  Liaison  Officer  with  the  Federal 
Register. 

[FR  Doc.  88-0999  Filed  5-4-88;  8:45  am] 

BNJJNO  COOE  3710-Oa-M 


DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

Education  Appeal  Board  Hearings; 
Intent  to  Compromise  a^iaim, 
Calif  omia  Department  of  Education 

AOENCY:  Department  of  Education. 
actiom:  Notice  of  intent  to  compromise 
a  claim. 

summary:  The  Department  intends  to 
compromise  a  claim  against  the 
California  Department  of  Education  now 
pending  before  the  Education  appeal 
Board  (EAB).  Docket  No.  9(245)87  (20 
U.S.C.  1234a(f)). 

DATE:  Interested  persons  may  comment 
on  the  proposed  action  by  submitting 
written  data,  views,  or  arguments  on  or 
before  June  20, 1988. 
ADDRESS:  Comments  should  be 
addressed  to  Richard  B.  Mellman,  Esq., 
Office  of  the  General  Counsel,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  (Room  4091,  FOB-6), 
Washington,  DC  20202. 
SUPPLEMENTARY  INFORMATION:  The 

claim  in  question  arose  from  a  single 
.  state  audit  of  programs  administered  by 
the  California  State  Department  of 
Education  for  the  fiscal  year  ended  June 
30, 1984.  The  audit  was  performed 
jointly  by  the  California  Office  of  the 
Auditor  General,  the  Department  of 
Finance,  and  the  State  Controller  in 
accordance  with  the  requirements  of 
Office  of  Management  and  Budget 
Circular  A-102.  Attachment  P.  Among 
the  programs  examined  was  the  migrant 
education  program  funded  under 
Chapter  1  of  the  Education 
Consolidation  and  Improvement  Act  of 
1981  (20  U.S.C.  3803  et  seq.). 

Under  the  Chapter  1  migrant 
education  program.  Federal  funds  are 
provided  to  State  educational  agencies, 
such  as  the  California  Department  of 
Education,  for  programs  "which  are 


designed  to  met  the  special  educational 
needs  of  migratory  children"  (20  U.S.C. 
2762).  Federal  funds  could  also  be  used 
to  defray  the  administrative  costs  of 
implementing  a  State's  migrant 
education  program  and  projects,  but  had 
to  be  obligated  for  allowable  costs  by 
the  end  of  the  fiscal  year  following  the 
fiscal  year  for  which  the  funds  were 
disbibuted  (20  U.S.C.  1225(b)). 

During  the  course  of  the  audit,  the 
auditors  discovered  that  the  California 
Department  of  Education  had  charged 
Chapter  1  migrant  education  program 
funds  for  the  salary  of  an  employee 
during  a  period  in  which  he  was  not 
working  on  migrant  program  affairs.  The 
auditors  also  determined  that  during  a 
period  in  which  he  did  work  on  migrant 
program  affairs,  the  State  had  used 
migrtant  program  funds  to  provide  the 
same  employee  with  both  extended 
leave  for  out-of-service  traning  and 
reimbursement  of  training  costs 
although  his  training  was  not  directly 
related  to  work  performed  for  the 
migrant  education  program.  Based  on 
these  findings,  the  Assistant  Secretary 
for  Elementary  and  Secondary 
Education  notified  the  California 
Department  of  Education  in  a  final 
determination  letter  dated  March  31, 
1987,  that  it  had  to  repay  a  total  of 
$43,200  for  its  improper  •xpenditure  of 
Chapter  1  migrant  education  program 
funds. 

The  California  Department  of 
Education  did  not  contest  $500  of  the 
$43,200.  This  amount  was  attributable  to 
its  reimbursement  of  some  of  the 
employee's  training  expenses  in  excess 
of  State  limitations  on  the  amount  of 
reimbursement  permitted  in  any  fiscal 
year.  The  State  repaid  this  $500  in 
February  of  1987.  The  State  appealed  to 
the  EAB  the  determination  that  it  return 
the  remaining  amount. 

The  Department  proposes  to 
compromise  the  full  amount  of  the 
remaining  $42,700  claim  for  $15,000. 
While  doubt  exists  as  to  the  effect  and 
timeliness  of  its  actions,  the  California 
Department  of  Education  took  steps  in 
subsequent  years  to  reimburse  the 
migrant  program  for  the  employee's 
salary  that  had  been  incorrectly  charged 
to  migrant  program  funds.  Furthermore, 
factual  disputes  exist  about  both  the 
legitimacy  and  extent  of  the  leave  the 
employee  may  have  received  for  his  out- 
of-service  training.  Given  these  factors, 
the  percentage  of  the  claim  to  be  repaid, 
and  the  cost  of  litigating  the  claim 
through  the  appeal  process,  the 
Department  has  determined  that  it 
would  not  be  practical  or  in  the  public 
interest  to  continue  this  proceeding. 
Moreover  the  Department  is  satisfied 


that  the  practices  that  resulted  in  the 
claim  have  been  corrected  and  will  not 
recur. 

The  public  is  invivted  to  comment  on 
the  Department's  intent  to  compromise 
this  claim.  Additional  information  may 
be  obtained  by  writing  to  Richard  B. 
Mellman,  Esq.  at  the  address  given  at 
the  begiiming  of  the  notice. 

(20  U.S.C.  1234a(f)) 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.011  Migrant  Education— Basic  State 
Formula  Grant  Program;  No.  84.012 
Educationally-Deprived  Children — State 
Administration] 

Dated:  May  1, 1988. 
Maiy  M.  Rom, 

Deputy  Under  Secretary  for  Management 
[FR  Doc.  88-10031  Filed  5-4-88;  a45  am] 
MUHta  COOE  4000-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodcet  No*.  ER88-317-000  et  aL] 

Orange  and  Rockland  Utilities,  Inc,  et 
al^  Electric  Rate,  Small  Power 
Production,  and  Interlocidng 
Directorate  HIings 

May  2. 1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

i.  Orange  ft  Rockland  Utilities,  Inc. 

[Docket  No.  ER88-317-000] 

Take  notice  that  on  April  25, 1988, 
Orange  and  Rockland  Utilities,  Inc. 
(Orange  and  Rockland)  tendered  for 
filing  pursuant  to  Federal  Energy 
•Regulatory  Commission's  order  issued 
January  15, 1988  m  Docket  No.  ER88- 
112-000,  an  executed  Service  Agreement 
between  Orange  and  Rockland  and  KW 
Conti-ol  Systems  (KW  Control). 

Comment  date:  May  16, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

2.  Aricansas  Power  ft  Light  Company 

[Docket  No.  ER88-363-000] 

Take  notice  that  on  April  25, 1988. 
Arkansas  Power  &  Light  Company 
(AP&L)  tendered  for  filing  pursuant  to 
Part  131.53  of  the  Commission's 
Regulations  a  Notice  of  Cancellation  of 
Rate  Schedule  FERC  No.  112. 

AP&L  requests  that  the  cancellation 
be  made  effective  as  of  June  30, 1988. 
Consequently,  AP&L  requests  waiver  of 
the  notice  requirements  to  the  extent 
necessary  to  accompUsh  the  foregoing. 

Comment  date:  May  16, 1988,  in 
accordance  with  Standard  Paragraphs  E 
at  the  end  of  this  notice. 
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3.  San  Diego  Gas  ft  Electric  Company 

[Docket  No.  ER88-365-000] 

Take  notice  that  on  April  25. 1988.  San 
Diego  Gas  &  Electric  Company  (SDG&E) 
tendered  for  filing  its  concurrence  with 
Public  Service  Company  of  New 
Mexico's  (PNM)  Notice  of  Termination 
of  the  PNM  and  SDG&E  236  MW  San 
Juan  Contingent  Capacity  Agreement 
(Agreement),  (SDG&E  Rate  Schedule 
FERC  No.  47). 

SDG&E  concurs  with  termination  of 
the  Agreement  as  of  April  30, 1988, 
pursuant  to  its  terms  and  respectfully 
requests  waiver  of  the  Commission's 
prior  notice  requirements. 

Copies  of  this  filing  have  been  served 
upon  the  Public  Utilities  Commission  of 
the  State  of  California  and  PNM. 

Comment  date:  May  16, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  WiscoDsin  Power  ft  Light  Company 

[Docket  No.  ER88-3d4-000] 

Take  notice  that  on  April  25. 1988, 
Wisconsin  Power  &  Light  Company 
(WPL)  tendered  for  filing  a  wholesale 
power  agreement  amendment  dated 
April  8, 1988  between  the  Wisconsin 
Public  Power  Incorporated  System  (the 
System)  and  WPL  WPL  states  that  this 
wholesale  power  agreement  amendment 
supplements  the  existing  agreement  and 
amendments  between  the  two  parties. 
The  agreement  was  dated  February  14, 
1983  and  was  designated  Rate  Schedule 
No.l32  by  this  Commission. 

The  purpose  of  this  new  amendment 
is  to  provide  for  an  additional  delivery 
point.  All  other  provisions  of  the 
existing  agreement  and  amendments 
remain  the  same. 

Based  on  the  parties'  willingness  to 
execute  the  amendment,  WPL  requests 
an  effective  date  concurrent  with  the 
filing  date.  WPL  states  that  copies  of  the 
agreement  and  the  filing  have  been 
provided  to  the  System  and  the 
Wisconsin  Public  Service  Commission. 

Comment  date:  May  16, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Tampa  Electric  Company 

[Docket  No.  ER88-369-000] 

Take  notice  that  on  April  27, 1988, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  revised  cost 
support  schedules  showing  a  change  in 
the  daily  capacity  charge  for  its 
scheduled  interchange  service  provided 
under  interchange  agreements  with 
Florida  Power  Corporation,  Florida 
Power  &  Light  Company,  Florida 
Municipal  Power  Agency.  Fort  Pierce 
Utilities  Authority,  Jacksonville  Electric 
Authority,  Orlando  Utilities 


Commission.  Sebring  Utilities 
Commission,  Seminole  Electric 
Cooperative,  Utility  Board  of  the  city  of 
Key  West,  and  the  Cities  of 
Gainesvillee,  Kissimmee,  Lake  Worth, 
Lakeland,  St.  Cloud.  Starke, 
Tallahassee,  and  Vero  Beach,  Florida. 
Tampa  Electric  states  that  the  revised 
daily  capacity  charge  is  based  on  1987 
Form  No.  1  data,  and  is  derived  by  the 
same  method  that  was  utilized  in  the 
cost  support  schedules  submitted  with 
the  interchange  agreements  and  in  all 
previous  annual  revisions. 

Tampa  electric  requests  that  the 
revised  daily  capacity  charge  be  made 
effective  as  of  May  1, 1988,  and 
therefore  requests  waiver  of  the 
Commission's  notice  requirements. 

Tampa  Electric  states  that  a  copy  of 
the  filing  has  been  served  upon  each  of 
the  above-named  parties  to  interchange 
agreements  with  Tampa  Electric,  as  well 
as  the  Florida  Public  Service 
Commission. 

Comment  date:  May  16, 1988,  in  ' 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Carolina  Power  ft  Light  Company 

[Docket  No.  ER88-367-O0OJ 

Take  notice  that  on  April  26, 1988. 
Carolina  Power  &  Light  Company 
(Company)  tendered  for  filing  changes 
to  Company's  Backstand  Power  and 
Transmission  rates  previously  filed  as 
Exhibit  No.  1  to  Appendix  A  of  the 
"Amendment  to  the  Service  Agreement 
Between  the  City  of  Fayetteville  and 
Carolina  Power  &  Light  Company" 
(Amendment)  dated  January  16, 1986. 
The  Amendment  and  the  Exhibit  No.  1 
to  Appendix  A  are  on  file  with  the 
Commission  and  have  been  designated 
Supplement  No.  35  to  FPC  No.  102  and 
Supplement  No.  4  to  Supplement  No.  35 
to  FPC  No.  102  and  Supplement  No.  4  to 
Supplement  No.  35  to  FPC  No.  102. 
respectively.  This  filing  is  made  as  a 
result  of  a  change  in  the  Commission's 
advisory  benchmark  rate  of  return  on 
common  equity  which  is  a  component  of 
Company's  Backstand  Power 
Transmission  rates. 

Comment  date:  May  16, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southern  Company  Services.  Inc 

[Docket  No.  ER88-366-O00J 

Take  notice  that  on  April  26. 1988. 
Southern  Company  Services,  Inc.  acting 
on  behalf  of  Alabama  Power  Company, 
Georgia  Power  Company,  Gulf  Power 
Company,  Mississippi  Power  Company 
and  Savannah  Electric  &  Power 
Company  tendered  for  filing  an  Interim 
Operating  Agreement  showing  the  basis 
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for  the  interchange  of  capacity  and 
energy  between  the  operating 
subsidiaries  of  the  Southern  Company. 
The  Interim  Operating  Agreement 
provides  a  contractual  vehicle  for  the 
coordinated  and  integrated  operation  of 
the  electric  facilities  of  the  operating 
subsidiaries  of  the  Southern  Company 
and  Savannah  Electric  &  Power 
Company  which  by  virtue  of  a  merger  on 
March  3. 1988  has  also  become  an 
operating  subsidiary  of  the  Southern 
Company.  The  Interim  Operating 
Agreement  is  proposed  to  become 
effective  on  May  1, 1988  and  continue  to 
December  31, 1988  when  a  new 
intercompany  interchange  contract  will 
be  filed.  The  Agreement  provides  for 
certain  power  pooling  transactions, 
including  exchanges  of  interchange 
energy  and  the  pricing  thereof,  the 
purchase  and  sale  of  capacity  and  the 
rates  and  charges  therefore,  as  weQ  as 
other  interchange  arrangements 
between  the  operating  subsidiaries. 

Comment  date:  May  16, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  CEI-P)M  Group  Interconnection 
Agreement — The  Cleveland  Electric 
Illuminating  Company  and 
Pennsylvania-New  Jersey-Maryland 
Interconnection  (Referred  to  as  the  PJM 
Group) 


[Docket  No.  ER88-368-000] 

Take  notice  that  on  April  27, 1988,  the 
Office  of  the  Pennsylvania-New  Jersey- 


Maryland  (PJ^^  Interconnection 
tendered  for  filing  on  behalf  of  the 
above  listed  parties  to  the  CEI-PJM 
Agreement,  Modification  No.  1  to 
Schedule  7.0S  and  Schedule  9.04 
superseding  Schedule  9.03  currently  in 
effect 

Modification  No.  1  to  Schedule  7.05 
provides  for  increased  ceiling 
reservation  charges  and  adders  for  Short 
Term  Power  supplied  by  CEL  Proposed 
Schedule  9.04  modifies  the  rates  charged 
by  either  party  for  Non-Replacement 
Energy.  Fixed  adders  are  replaced  by 
ceiling  rates  and  provision  is  made  for 
ceiUng  services  charges.  The  parties 
have  requested  an  effective  date  of  May 
1, 1988  for  both  schedules. 

Comment  date:  May  16, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commissipn  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CashelL 

Acting  Secretary. 

[FR  Doc.  88-10014  Filed  5-4-88: 8:45  am] 

BtLUNQ  CODE  t717-01-M 


(Project  Nos.  2307-008  et  al] 

Availability  of  Environmental 
Assessments;  Annex  Creeic  and 
Salmon  Creek  etal. 

May  2. 1988. 

In  accordance  with  the  National 
Enviroiunental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission]  regulations. 
18  CFR.  Part  380  (Order  No.  486.  52  FR 
47897),  the  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission  (Commission),  has 
reviewed  the  appHcations  for  major  and 
minor  licenses  listed  below  and  has 
prepared  Enviroimiental  Assessments 
(EA's)  for  the  proposed  project. 


Project  No. 


Protect  Name 


2307-008 
4285-008 
6151-006 
7830-002 
8377-001 
8722-000 
9193-001 
9635-001 
10064-000 


Annex  Creek  and  Salmon  Creek 

Logan  No.  2  Hydroelectric - 

Cabin  Creek „... 

Lemo  Dam  Hydroelectric 

Isabella  Hydroelectric _... 

Landis-Harde •„. 

Davis-Weber  Canal 4™ 

Hawkins _.. 

Whitter  Creek  Hydroelectric 


State 


AK 
UT 
WA 
CO 
GA 
CA 
UT 
CO 
AK 


Applcant 


Alaska  Electric  LJgtit  A  Power  Co.  of  Juneau. 

City  of  Logan.  UT. 

S.V.  Hydrotech.  Inc. 

Florida  Water  Conservancy  Distrfci. 

Central  Hydroelectnc  Corp. 

David  O.  Harde. 

Riverdale  Hydro  Associates. 

Clarence  A.  and  Lottie  E.  Hawkins  and  Hawkins  Hydro  Ca 

WiHiam  J.  Lathan 


In  the  EA's,  the  Commission's  staff 
has  analyzed  the  potential 
environmental  impacts  of  the  proposed 
projects  and  has  concluded  that 
approval  of  the  proposed  projects,  with 
appropriate  mitigative  measures,  would 
not  constitute  major  federal  actions 
significantly  affecting  the  quality  of  the 
human  environment.  | 

Copies  of  the  EA's  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  1000,  of  the  Commission's  offices 


at  825  North  Capitol  Street,  NE., 

Washington.  DC  20428. 

Lois  0.  Cashell. 

Acting  Secretary. 

[FR  Doc.  88-10013  Filed  5-4-88;  8:45  am] 

wmwo  cooe  stit-oi-m 

Office  of  Hearings  and  Appeals 

Cases  Filed;  Week  of  January  1 
Through  January  8, 1988 

During  the  Week  of  January  1  through 
January  8. 1988,  the  appeals  and 


applications  for  other  relief  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
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.publication  of  this  Notice  or  the  date  of 
.receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 


comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington,  DC  20585. 


April  28. 1988. 
George  B.  Breznay. 
Director.  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeai^ 

[Week  of  January  1  tfirougti  January  8,  1988] 


Dale 


Jan.  5. 1968. 


Jan.  5.  1988. 


Name  and  kx:ation  of  applicant 


William  R.  Bowling.  Ill  Rolla,  MO.. 


Fkxida  Rock  Industries.  Inc.  Washington.  DC. 


Case  No. 


KFA-0156 


RR272-6 


Type  of  submission 


Appeal  of  an  Information  Request  Denial.  If  granted:  The  December 
21.  1987  Freedom  of  Information  Request  Denial  issued  by  the 
Director,  Executive  Secretariat.  wouW  be  rescinded  and  Wilkam  R 
Bowling,  III,  woukj  receive  access  to  copies  o<  certain  Atomic 
Energy  Commission  meeting  mtnutes. 

Request  for  Modification/Rescission.  If  granted  The  Octot)er  20. 
1988  Deasion  and  Order  issued  to  FkXKJa  Rock  Industnes,  Inc. 
(Case  No.  RF272-167)  would  be  rescinded  regarding  the  firms 
application  tor  refund  in  the  Crude  Oil  Proceedwig. 


Refund  Applications  Received 

(Week  of  January  1.  1988  through  January  8.  1988) 


Date 

Name 

Case  No. 

1/6/88 

Vickers/Michigan 

RQl-428 

1/1/88 

Cnjde  Oil  Refund 

RF272-30034 

thru 

ApplKations  Received... 

thru 

1/8/88 

RF272-41174 

1/1/88 

Gulf  Oil  Refund 

RF300-4590 

thru 

Applications 

thni 

1/8/88 

Received. 

RF300-4729 

1/6/88 

Jenkins  Truck  Line. 

Inc. 
Turpin  Oil  Company _ 

RF270-2514 

1/7/88 

RF253-44 

12/18/87 

Anderson  Propane 

RF265-2594 

1/11/88 

Perkins  Petroleum.  Irx:. . 

RF253-46 

1/11/88 

Fowler  Oil  Company 

RF253-45 

1/11/88 

Contract  Freighters, 

Inc.. 
Vanguard  Petroleum 

flF270-2515 

1/12/88 

RF299-53 

Corp.. 

7/29/86 

Amos  Post  Co 

RF225- 10931 

|FR  Doc.  88-9975  Filed  5-4-88:  8:45  am| 

BILIJNG  COOE  MSO-OI-M 

Cases  Filed;  Week  of  January  8 
Through  January  15, 1988 

/■  During  the  Week  of  January  8  through 
January  15, 1988,  the  appeals  and 
applications  for  other  relief  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 


notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 
April  28. 1988. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 


UST  OF  Cases  Received  by  the  Office  of  Hearings  And  Appeals 

[Week  of  Jan.  8  Through  Jan.  15.  1988] 


Date 

Name  and  kKation  of  applicant 

Case  No. 

Type  of  submission 

Jan.  11. 1988 

Storage  Tek  Corp.,  Silver  Spring  MD 

KFA-0157 

• 

KEF-0099 
KEG-0028 
RR270-29 

Appeal  of  an  information  request  denial.  If  granted:  The  December 
29,  1987  Freedom  of  Inlormation  Request  Derwal  issued  by  the 
Schenectady  Naval  Reactors  Office  wouM  be  resanded.  and  Stor- 
age Tek  Corporation  wouW  receive  access  to  and  be  permitted  to 
copy  documents  regarding  a  contract  awarded  to  "NAS"  by  Gener- 
al Electric— Knolls  Atomic  Power  Laboratory— RFP  No 
09034BBJ. 

Implementation  of  special  refund  procedures  II  granted:  The  Office 
of  Hearings  and  Appeals  woukf  Implement  special  refund  proce- 
dures pursuant  to  10  CFR  Pan  205.  Subpart  V,  in  connection  wi\t 
the  consent  order  entered  into  with  Wickett  Refining  Company 

Petition  for  special  redress.  If  granted:  The  Office  ol  Heanngs  and 
Appeals  woukJ  review  ttie  proposed  expenditures  lor  stripper-well 
funds  which  were  disapproved  by  the  Assistant  Secretary  lor 
Conservatkxi  and  Renewable  Energy. 

Request  lor  modification/resassion  If  granted:  The  October  15,  1987 
Decision  and  Order  issued  to  Sears,  Roebuck  &  Company  (Case 
No.  RF270-1653)  wouW  be  rrxxlified  regarding  the  ftrrrs  Applica- 
tion for  RefuTKl  as  a  surface  Uansponer  in  the  stnpper  well 
litigation  proceeding. 

Do 

WKkett  Refining  Co.,  Washington  DC 

Jan.  13. 1988 

Oklahoma,  Oklahoma  City.  OK 

Jan.  14. 1968 

Sears,  Roetxick  and  Co..  Washington  DC 

IfilfiS 
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Refund  Applications  Received 
VNmakeltJaa.  a  TTwough  Jtn.  IS.  1968] 


DM 

Name 

GaaeNa 

9/29/87 

T.  J.  Barlett  Co..  Inc 

RF300-43ig 

11/25/87 

Orange  Grove  Service 
station. 

RF30O-4320 

12/14/87 

Cotporabon. 

RF30(M321 

12/14/87 

Howard  Sober,  Inc 

RF300-4322 

12/14/87 

Coleatirvi  Hidaloe 

RF90O-4323 

12/14/87 

Eamies  Gas  Statiorr. 

RF300-4324 

12/14/87 

CItvotSt  Albans 

RF30»-4325 

12/14/87 

George  Gee,  Sr 

RF300-4326 

12/14/87 

Rose  Gulf  Service 

RF300-«327 

12/14/87 

RF300-432B 

12/14/87 

School  Board  of  Lake 
County. 

RF300-4329 

12/14/87 

Ediobuig  Cons.  Indep. 
School. 

RF300-4330 

12/14/87 

Town  of  Plymouth, 
Cefnentary  Dopt 

RF300-4331 

12/14/87 

Crete  Camer 
Corporabon. 

RF300-433e 

12/14/87 

Prima  Asphalt 

Corx^feto,  Inc. 

RF300-4333 

12/14/87 

Mack  Patron  Midway 
Hewhts. 

RF300-433* 

12/14/87 

Buck's  Gulf  Service 

RF300-4335 

12/14/87 

Morxxigahela  Railway 
Company. 

RF300-4336 

12/14/87 

Alexander's  Gulf 
Service. 

RF300-4337 

12/09/87 

Brian  P.  Schaumburg 

RF272-14860 

12/10/87 

Rctiard  Rayder 

RF272-14861 

12/10/87 

Ralph  Ingram 

RF272-14862 

1/11/88 

AfTxx»  ll/Louisiana 

RQ251-429 

1/8/88 

Crxjde  Oil  Relund 

RF272-41175 

thru 

Applicalions  Received... 

thru 

1/15/88 

RF272-42199 

1/8/88 

GuH  Oil  Refund 

RF300-4729 

thru 

Applications  Received... 

thru 

1/15/88 

RF300-47a2 

01/14/88 

LakewoodOU 
Company,  \nc. 

HF225-10932 

01/14/88 

LakewoodOU 
Company,  Inc. 

RF225-10933 

01/14/88 

LakewoodOH 
Company.  Inc. 

RF225-10934 

01/14/88 

Larko,  Inc 

RF225-10835 

01/14/88 

Kirkland  Oil  Company... 

RF225-10936 

01 A1 4/86 

Kirkland  OH  Company..,. 

RF225-10937 

01/14/88 

Kirkland  Oil  Con^wny.... 

RF225-10938 

012/14/ 

87 

01/14/88 

C.W:  Oil  Company 

RF2S5-47 

Rok  Oil  Company _ 

RF265-2595 

01/15/88 

Enterprise  Products 
Company. 

RF299-54 

(FR  Doc.  88-9976  Filed  5-4-88;  8:45  am] 

MLUNOCODC  M9IH)1-M 

Obfection  to  Proposed  Remedial 
Orders  FHed;  Pertod  of  February  1 
Through  March  4, 1968  | 

During  the  period  of  February  1 
throtigh  March  4, 1988,  the  notices  of 
objection  to  proposed  remedial  orders 
hsted  in  the  Appendix  to  this  Notice 
were  filed  with  the  OfHce  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Any  person  who  wishes  to  participate 
in  the  proceeding  the  Department  of 
Energy  will  conduct  concerning  the 
proposed  remedial  orders  described  in 


the  Appendix  to  this  Notice  must  file  a 
request  to  participate  pursuant  to  10 
CFR  205.194  within  20  days  after 
publication  of  this  Notice.  The  Office  of 
Hearings  and  Appeals  will  then 
determine  those  persons  who  may 
participate  on  an  active  basis  in  the 
proceeding  and  will  prepare  an  official 
service  list,  which  it  will  mail  to  all 
persons  who  filed  requests  to 
participate.  Persons  may  also  be  placed 
on  the  official  service  list  as  non- 
participants  for  good  cause  shown. 
All  request  to  participate  in  these 
proceedings  should  be  filed  with  the 
Ofiice  of  Hearings  and  Appeals,   . 
Department  of  Energy,  Washington,  DC 
20585. 

April  2a  1988. 
Geot^  B.  Brexnay, 
Director,  Office  of  Hearings  and  Appeals. 

King  Petroleum,  Inc..  Richard  C.  King, 
Dewveall  Petroleum,  Inc.,  Willard 
C.  Dewveall,  Houston,  Texas.  Katy, 
TexoB,  Houston,  Texas,  Spring,       .^ 
Texas,  KRO-0640.  Crude  Oil 
On  March  3. 1988.  the  State  of 
California,  c/o  Lobel,  Novins,  Lamont 
and  Plug.  1275  K  Street,  NW., 
Washington,  DC  20005.  filed  a  Notice  of 
Objection.  On  March  7. 1988,  King 
Petroleum,  Inc.,  4801  Woodway,  Suite 
300  East,  Houston.  Texas  77056;  Richard 
King,  21303  Cimarron  Parkway,  Katy, 
Texas  77450;  Dewveall  Petroleiuo.  Inc., 
5629  West,  Suite  119,  Houston,  Texas. 
77069;  and  Willard  C.  Dewveall,  9603 
Windrush.  Spring.  Texas  77379,  filed 
Notices  of  Objection  to  a  Proposed 
Remedial  Order  (PRO)  which  the 
Economic  Regulatory  Administration 
(ERA),  Houston  District  Office,  issued  to 
the  recipients  on  December  18, 1987.  In 
the  PRO,  the  ERA  determined  that 
during  August  1, 1980  to  January  27, 
1981,  the  PRO  recipients  sold  improperly 
certified  crude  oil  in  violation  of  10  CFR 
212.131,  210.62(c)*and  205.202,  resold 
crude  oil  at  increased  prices  without 
performing  any  service  traditionally  and 
historically  associated  with  the  resale  of 
crude  oil  in  violation  of  10  CFR  205.202, 
210.62(c)  and  212.186,  and  did  not  file 
ERA-e9  reports  in  violation  of  10  CFR 
I  212.187(b).  According  to  the  PRO,  the 
violations  resulted  in  $12,755,238.09  in 
overcharges. 

Tesoro  Petroleum  Corp./Demenno- 
Kerdoon,  Inc.,  San  Antonio,  Texas, 
Compton  California,  KRO-0630. 
Crude  Oil 
On  March  2, 1988,  Tesoro  Petroleum 
Corporation  (Tesoro),  8700  Tesoro  Drive, 
San  Antonio,  Texas  78217  and 
Demenno-Kerdoon,  Inc.  (Demmo),  2000 
North  Alameda  Street,  Compton, 
California  90222  filed  Notices  of 


Objection  to  a  Proposed  Remedial  Order 
(PRO)  which  the  DOE  Economic 
Regulatory  Administration  (ERA)  issued 
to  the  firms  on  December  8, 1986.  The 
Controller  of  the  State  of  California  also 
filed  a  Notice  of  Objection  to  the  PRO 
oa  March  2. 1988.  In  the  PRO,  the  ERA 
determined  that  small  refiner  bias 
entitlements.  10  CFR  211.67(e),  for  crude 
oil  refined  by  Tesoro  during  the  period 
November  1976  through  May  1977  were 
improperly  issued  to  Demenno  and  that, 
therefore,  Tesoro  and  Demenno  filed 
erroneous  Refiners  Monthly  Reports 
(Form  P-102-M-1)  for  the  period 
November  1976  through  July  1977.  The 
ERA  also  determined  that  Demenno's 
and  Tesoro's  crude  oil  processing 
arrangement  was  a  joint  venture  entered 
into  between  them  to  engage  in 
practices  which  resulted  in  the 
circumvention  and  contravention  of  the 
Entitlements  Program  in  violation  of  10 
CFR  205.202.  According  to  the  PRO,  the 
misreporting  and  circimivention 
violations  resulted  in  losses  to  the 
Entitlements  Program  of  $2,047,382.48. 
before  interesL 

[FR  Doc.  88-9977  Filed  5-4-88;  8:45  amj 

BILUNQ  CODE  MS0-01-II 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-5S2S8A:  FRL-337S-1] 

Certain  Chemicals;  Approval  of  Test 
Marketing  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


;  This  notice  announces  EPA's 
approval  of  applications  for  test 
marketing  exemptions  (TMEs)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  these  applications 
as  TME-88-8  and  TME-88-9.  The  test 
marketing  conditions  are  described 
below. 

EFFECTIVE  DATE:  May  5, 1988. 
FON  FUHTHER  INFOmiATION  CONTACT: 
Robert  Wright,  m,  Premanufacture 
Notice  Management  Branch,  Chemical 
Control  Division  (TS-794).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Room  E-613, 401 M 
Street  SW..  Washington.  DC  20460.  (20Z- 
382-7800). 

SUPPLEMENTARY  INFORMATION:  Section 
5(h)(l)of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacttu«  or  import 
new  chemical  substances  for  test 


mariceting  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  any 
iinreasonable  risk  of  injury. 

EPA  hereby  approves  TME-88-8  and 
TME-88-g.  EPA  has  determined  that  test 
marketing  of  the  new  chemical 
substances  described  below,  under  the 
conditions  set  out  in  the  TME 
applications,  and  for  the  !ime  period  and 
restrictions  ^>ecified  below,  will  not 
present  any  imreasonable  risk  of  injury 
to  health  or  the  environment.  Production 
volumes,  use,  and  the  number  of 
customers  must  not  exceed  that 
specified  in  the  applications.  All  other 
conditions  and  restrictions  described  in 
the  applications  and  in  this  notice  must 
be  met. 

The  following  additional  restrictions 
apply  to  TME-88-8  and  TME-88-9.  A 
bill  of  lading  accompanying  each 
shipment  must  state  that  the  use  of  the 
substances  are  restricted  to  that 
approved  in  the  TMEs.  In  addition,  the 
Company  shall  maintain  the  following 
records  imtil  five  years  after  the  date 
they  are  created,  and  shall  make  them 
available  for  inspection  or  copying  in 
accordance  with  section  11  of  TSCA: 

1.  The  applicant  must  maintain 
records  of  the  quantities  of  the  TME 
substances  produced  and  the  date  of 
manufacture. 

2.  The  appUcant  must  maintain 
records  of  dates  of  the  shipments  to 
each  customer  and  the  quantities 
supplied  in  each  shipment. 

3.  The  applicant  must  maintain  copies 
of  the  bill  of  lading  that  accompanies 
each  shipment  of  the  TME  substances. 

T-88-8 

Date  of  Receipt-  March  16. 1988. 

Notice  of  Receipt  April  15, 1988  (53 
FR  12588). 

Applicant  Confidential. 

Chemical:  (G)  Tertiary  amine  salt. 

Use:  (G)  Catalyst  for  contained  use. 

Production  Volume:  Confidential. 

Number  of  Customers:  Confidential. 

Test  Marketing  Period:  One  year, 
commencing  on  first  day  of 
manufacttu«. 

Risk  Assessment  EPA  identified 
concerns  for  sensitization  and 
neurotoxicity  based  on  analogous 
chemical  substances.  However,  because 
the  TME  substance  is  poorly  absorbed 


via  the  dermal  route  and  no  exposures 
via  routes  odier  than  the  dermal  route 
are  expected,  EPA  does  not  believe  the 
substance  will  present  an  unreasonable 
risk  to  human  health.  EPA  also 
identified  ecotoxicity  concerns  based  on 
acute  aquatic  test  data.  However,  EPA 
does  not  believe  the  TME  substance  will 
present  a  significant  risk  to  the 
environment  because  it  will  not  be 
released  to  water  during  manufacturing, 
processing,  or  use. 

T-88-9 

Date  of  Receipt  March  16, 198a 

Notice  of  Receipt  April  15, 1988  (53 
FR  12588). 

Applicant  Confidential. 

Chemical:  (G)  Tertiary  amine  salt. 

Use:  (G)  Catalyst  for  contained  use. 

Production  Volume:  Confidential. 

Number  of  Customers:  Confidential. 

Test  Marketing  Period:  One  year, 
commencing  on  first  day  of 
manufacture. 

Risk  Assessment  EPA  identified 
concerns  for  sensitization  and 
neurotoxicity  based  on  analogous 
chemical  substances.  However,  because 
the  TME  substance  is  poorly  absorbed 
via  the  dermal  route  and  no  exposures 
via  routes  other  than  the  dermal  route 
are  expected,  EPA  does  not  believe  the 
substance  will  present  an  unreasonable 
risk  to  human  health.  EPA  also 
identified  ecotoxicity  concerns  based  on 
acute  aquatic  test  data.  However,  EPA 
does  not  believe  the  TME  substance  will 
present  a  significant  risk  to  the 
environment  because  it  will  not  be 
released  to  water  during  manufacturing, 
processing,  or  use. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment. 

Dated:  April  26, 1988. 
Charles  L.  Elkins. 

Director,  Office  of  Toxic  Substances. 
[FR  Doc.  88-9994  Filed  5-4-88;  8:45  am] 
BHJJNQ  CODE  SSM-SO-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
OMB  for  Review 

agency:  Federal  Deposit  Insurance 

Corporation. 

action:  Notice  of  Information  Collection 

submitted  to  OMB  for  review  and 


approval  under  the  Paperwork 
Reduction  Act  of  1980. 

Title  of  Information  Collection: 
Securities  of  Insured  Nonmember  Banks 
(OMB  No.  3064-0030). 

Background:  In  accordance  witn 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35),  the  FDIC  hereby  gives  notice  that  it 
has  submitted  to  the  Office  of 
Management  and  Budget  a  request  for 
OMB  review  for  the  information 
collection  system  identified  above. 

addresses:  Written  comments 
regarding  the  submission  should  be 
addressed  to: 

Robert  Neal.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503  and  to  John  Keiper, 
Assistant  Executive  Secretary, 
Federal  Deposit  Insurance 
Corporation.  Washington.  DC  20429. 
Comments:  Comments  on  this 
collection  of  information  should  be 
submitted  on  or  before  June  6. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  a  copy  of  the  submission 
should  be  sent  to  John  Keiper,  Assistant 
Executive  Secretary,  Federal  Deposit 
Insurance  Corporation,  Washington,  DC 
20429.  telephone  (202)  898-3810. 

summary:  The  FDIC  is  requesting  OMB 
approval  for  a  three-year  extension  of 
the  expiration  date  of  the  reporting 
requirements  for  insured  nonmember 
banks  and  certain  bank  securities 
shareholders  that  are  subject  to  the 
securities  registration  requirements  of 
the  Securities  Exchange  Act  of  1934,  as 
amended.  The  reporting  requirements 
are  fully  described  in  ITDIC  regulation  12 
CFR  Part  335.  The  periodic  reporting 
from  each  bank  consists  of  narrative 
comments,  financial  statements  and 
other  financial  data  that  provide  an 
ongoing,  publicly  available  record  of  a 
bank's  activities  and  results  of 
operations.  Other  individual 
respondents  provide  information  related 
to  their  transactions  in  and  ownership  of 
the  bank's  own  securities.  The 
information  required  to  be  reported  and 
disclosed  by  respondents  is  deemed 
necessary  for  actual  and  potential 
investors  making  investment  decisions 
concerning  securities  issued  by 
respondent  banks.  It  is  estimated  that 
these  requirements  impose  an  annual 
reporting  biu-den  of  57,529  hours, 
collectively,  on  the  respondents. 

Dated:  May  2. 1988. 
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Federal  Deposit  Insurance  Corporation. 

Hoyle  L.  Robinaon, 

Executive  Secretary. 

[FR  Doc.  88-10032  Filed  5-*-«8: 8:45  am] 

BNJJNO  COOC  •714-01-« 


FEDERAL  HOME  LOAN  BANK  BOARD 

American  Federal  Savings  and  Lx>an 
Association,  Anderson,  IN; 
Appo^tment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act  of  1933.  as  amended,  12  U.S.C. 
1464(d)(6)(A)  (1982).  the  Federal  Home 
Loan  Bank  Board  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for 
American  Federal  Savings  and  Loan 
Association,  Anderson,  Indiana,  on  ^ 
April  28, 1988. 

Dated:  April  2&  1988. 

By  the  Federal  Home  Loan  Bank  Board 
John  M.  Buckley,  Jr., 
Secretary. 
[FR  Doc  88-10036  Filed  5-4-88:  8:45  am] 

BNXING  COOC  S720-01-M 


FEDERAL  MARITIME  COMMISSION 

Agreenient(s)  RIed  | 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  9  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  ^the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-01094&-003. 

Title:  Port  of  Freeport  Terminal  Lfease 
Agreement. 

Parties: 

Brazos  River  Terminal  Agreement 

American  Rice,  Inc.  (Lessee) 

Synopsis:  The  proposed  agreement  (1) 
establishes  a  temporary  lease  to  Lessee 
for  exclusive  use  of  Warehouse  Transit 


Shed  A  (approx.  36,720  sq.  ft.)  and  Shed 
1  (the  northern  50,000  sq.  ft.)  at  the  Port 
of  Freeport,  Texas  and;  (2)  suspends  the 
Lessee's  right  to  preferential  use  of 
Sheds  lA  and  2  during  this  interim' 
period. 

By  Order  of  the  Federal  Maritime 
Commission. 
Dated:  May  2, 1988. 

Joseph  C.  Polking. 

Secretary. 

[FR  Doc.  88-10016  Filed  5-4-68;  8:45  am] 

SMJJNQ  COOC  tTSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

City  Holding  Co^  Formation  of. 
Acquisition  by,  or  Merger  of  Banic 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c]  of  the  Act  (12 
U.S.C.  ie42(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  May  27, 
1988. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  )r..  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  City  Holding  Company,  Charleston, 
West  Virginia;  to  acquire  100  percent  of 
the  voting  shares  of  First  State  Bank  & 
Trust,  Rainelle,  West  Virginia. 


Board  of  Governors  of  the  Federal  Reserve 
System,  May  2. 1988. 

|amet  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  86-10029  Filed  5-4-68:  8:45  am] 

MLLMO  COOC  MIO-OI-M 


GENERAL  SERVICES 
ADMINISTRATION 

Agency  Information  Collection 
Activities  Under  0MB  Review 

The  GSA  hereby  gives  notice  under 
the  Paperwoi;)c  Reduction  Act  of  1980 
that  it  is  requesting  the  Office  of 
Management  and  Budget  (0MB)  to 
renew  expiring  information  collection 
3090-0197.  General  Services 
Administration  Acquisition  Regulation 
(GSAR),  Part  537,  Service  Contracting. 

AOENCY:  Office  of  Acquisition  Policy. 
GSA. 

ADDRESSES:  Send  comments  to  Bruce 
McConnell,  GSA  Desk  Officer,  Room 
3235,  NEOB,  Washington,  DC,  20503, 
and  to  Mary  L  Cunningham,  GSA 
Clearance  Officer,  General  Services 
Administration  (CAIR),  F  Street  at  18th, 
NW.,  Washington,  DC  20405. 

Annual  Reporting  Burden:  Firms 
responding,  2,200;  responses,  1  per  yean 
average  hours  per  response,  1  hour 
(responses  may  vary  between  10 
minutes  and  2  hours);  burden  hours, 
2,200. 

Purpose:  Contractors  must  provide 
information  as  to  the  firms' 
qualifications  for  GSA  contracting 
officers'  use  in  reaching  a  responsibility 
determination,  as  required  by  the 
Federal  Acquisition  Regulation. 

FOf<  FURTHER  INFORMATION  CONTACT: 
Ida  M.  Ustad,  202-566-1224. 

Copy  of  Proposal:  Readers  may  obtain 
a  copy  of  the  proposal  by  writing  the 
Information  Collection  Management 
Branch  (CAIR),  Room  3014,  GS  Bldg., 
Washington,  DC  20405,  or  by 
telephoning  202-535-7074. 

Dated:  April  26, 196& 

Emily  C.  Karam, 

Director,  Information  Management  Division 

(CAI). 

[FR  Doc.  88-9944  Filed  5-4-88;  8:45  am] 

WLUNO  COOC  M20-t1-« 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcotwl.  Drug  Abuse,  and  Mental 
Health  Administration     , 

Committees;  establishment,  renewal, 
termination;  Neurosclences  Research 
Review  Committee 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6. 1972  (Pub. 
L  92-463.  88  Stat.  770-776),  and  the 
Anti-Drug  Abuse  Act  of  1988.  (Pub.  L 
99r570,  section  501(j)),  the 
Administrator,  Alcohol,  Drug  Abuse, 
and  Mental  Health  Administration, 
(ADAMHA).  announces  the 
reestablistunent  of  the  Neurosclences 
Research  Review  Committee  on  April 
30,1988. 

Date:  April  30, 1988. 

Donald  Ian  Macdonald, 

Administrator,  Alcohol,  Drug  Abase,  and 
Mental  Health  Administration. 

[FR  Doc.  88-9971  Filed  5-4-88: 8:45  am] 

BIUJN0  000e41 


Food  and  Drug  Administration 
[Docket  No.  8SG-0099] 

Enzyme  Bio-Systems,  Ltd^  HIIng  of 
Petition  for  Afflmiation  of  GRAS 
St9tus 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
th&t  a  petition  (GRASP  7G0328]  has 
be'en  filed  on  behalf  of  Enzyme  Bio- 
Systems,  Ltd.,  proposing  that  alpha 
amylase  produced  from  a  strain  of 
Bacillus  subtilis  containing  a  Bacillus 
megaterium  alpha  amylase  gene  be 
affirmed  as  generally  recognized  as  safe 
(GRAS)  as  a  direct  human  food 
ingredient. 

date:  Comments  by  July  5, 1988. 
address:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  further  information  CONTACT 

Eric  Flamm.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-334),  Food  and 
Drug  Administration,  200  C  Street,  SW.. 
Washington,  DC  20204,  202-426-8950. 
SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  and  the  regulations  for 
affirmation  of  GRAS  status  in  S  170.35 
(21  CFR  170.35),  notice  is  given  that  a 
petition  (GRASP  7G0328)  has  been  filed 


on  behalf  of  Enzyme  Bio-Systems,  Ltd., 
International  Plaza.  Englewood  Cliffs, 
N]  07632,  proposing  that  alpha  amylase 
produced  from  a  strain  ol  Bacillus 
subtilia  containing  a  Bacillus 
megaterium  alpha  amylase  gene  be 
affirmed  as  generally  recognized  as  safe 
(GRAS)  as  a  direct  human  food 
ingredient. 

The  GRAS  affirmation  petition  has 
been  placed  on  display  at  the  Dockets 
Management  Branch  (address  above). 

Any  petition  that  meats  the 
requirements  outlined  in  §  170.30  is  filed 
by  the  agency.  There  is  no  prefiling 
review  of  the  adequacy  of  data  to 
support  a  GRAS  conclusion.  Thus,  the 
filing  of  a  petition  for  GRAS  affirmation 
should  not  be  interpreted  as  a 
preliminary  indication  of  suitability  for 
GRAS  affirmation. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  fmding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Interested  persons  may,  on  or  before 
July  5. 1988,  review  the  petition  and/or 
file  comments  (two  copies,  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  the  document) 
with  the  Dockets  Management  Branch 
(address  above).  Comments  should 
include  any  available  information  that 
would  be  helpful  in  determining  whether 
this  substance  is,  or  is  not,  GRAS.  A 
copy  of  the  petition  and  received 
comments  must  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  April  21, 1988. 
Feed  R.  Shank. 

Acting  Director,  Center  for  Food  Safety  and 

Applied  Nutrition. 

[FR  Doc.  88-9974  Filed  5-4-86;  8:45  am] 

BIUJNO  COOC  4160-01-H 


[Docket  Na  tSE-OIOS] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Rimadyl  * 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Rimadyl  *  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 


because  of  the  submission  of  an 
application  to  the  Conunissioner  of 
Intents  and  Trademarks,  Department  of 
Commerce,  for  the  eaxtension  of  a 
patent  which  claims  that  human  drug 
product. 

ADDRESS:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hiilip  L  Chao,  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301--i43-1382. 

SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L  98-417) 
generally  provides  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  mariceted.  Under  that  act,  a 
product's  regulatory  review  period  forms 
the  basis  for  determining  the  amount  of 
extension  an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all  of 
the  testing  phase  and  approval  phase  as 
specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Rimadyl  • 
(carprofen),  which  is  indicated  for  acute 
or  long-term  use  for  the  relief  of  signs 
and  symptoms  of  the  following:  (1) 
Rheumatoid  arthritis,  (2)  osteoarthritis, 
and  (3)  acute  gouty  arthritis.  Subsequent 
to  this  approval,  the  Patent  and 
Trademark  Office  received  a  patent 
term  restoration  application  for 
Rimadyl  •  (U.S.  Patent  No.  3.896,145) 
from  Hoffinann-LaRoche,  Inc.,  and 
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requested  FDA's  assistance  in 
determining  the  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
March  31, 1988,  FDA  advised  the  Patent 
and  Trademark  OfHce  that  the  human 
drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
active  ingredient,  carprofen,  represented 
the  first  permitted  commercial 
marketing  or  use.  This  Federal  Register 
notice  now  represents  FDA's 
determination  of  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  Tor 
Rimadyl  •  is  5.189  days.  Of  this  time. 
2,534  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  2,655  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(iJ  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective: 
October  18. 1973.  FDA  has  verified  the 
applicant's  claim  that  an  investigational 
new  drug  application  for  Rimadyl  • 
became  effective  on  October  18, 1973. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act:  September  24, 1980.  The 
applicant  claimed  that  a  new  drug 
application  for  the  drug  (NDA-18-550) 
was  initially  submitted  on  July  31, 1981. 
FDA  records  indicate  that  NDA 18-550 
was  initially  submitted  on  September  24, 
1980.  The  marketing  applicant 
voluntarily  withdrew  the  NDA  on 
November  20, 1980,  and  resubmitted  it 
on  July  31. 1981,  but  for  patent  term 
restoration  purposes,  the  application 
was  sufficiently  complete  for  FDA 
review  to  begin  (and  thus  "initially 
submitted")  on  September  24, 1980. 

3.  The  date  the  application  was 
approved:  December  31, 1987.  FDA  has 
verified  the  applicant's  claim  that  NDA 
18-^  was  approved  on  December  31, 
1987. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  2  years  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  July  5, 1988,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA,  on 
or  befoie  November  1, 1988,  for  a 


determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
Part  1,  98th  Cong.,  2d  Sess.,  pp.  41  42. 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

Dated:  April  26, 1988. 
Stuart  L.  Nightingale. 

Associate  Commissioner  for  Health  Affairs. 
[FR  Doc.  88-9972  Filed  5-4-88;  8:45  am] 
BNJJNO  COW  41M-0t-M 


(Docket  Na  880-0026] 

Tamper-Resistant  Packaging; 
Avallal)iiity  of  Compiiance  Poiiqr 
Guides 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  Compliance  Policy 
Guide  (CPG)  entitled  'Tamper-Resistant 
Packaging  Requirements  for  Certain 
Over-the-Counter  (OTC)  Human  Drug 
Products"  (CPG  7132a.l7).  The  CPG 
provides  guidance  to  FDA  district 
offices  on  what  is,  and  what  is  not. 
acceptable  tamper-resistant  packaging 
and  acceptable  methods  of  sealing  hard 
gelatin  capsules.  FDA  is  also 
announcing  the  availability  of  CPG's 
entitled  "Packaging  Technologies  and 
Tamper-Resistant  Packaging 
Requirements  for  Contact  Lens 
SoluHons  and  Tablets"  (CPG  7124.29) 
and  "Packaging  Technologies  and 
Tamper-Resistant  Packaging 
Requirements  for  Certain  Cosmetic 
Products"  (CPG  7128.06).  These  CPG's 
provide  reference  to  the  CPG  on  OTC 
human  drug  products  as  that  CPG  may 
afiect  contact  lens  solutions  and  tablets, 
and  certain  cosmetic  products. 
adoacss:  Written  requests  for  single 
copies  of  FDA's  Compliance  Policy 
Guides  7124.29,  7128.06,  and  7132a.l7 
may  be  submitted  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  E^ug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville.  MD  20857. 
(Send  two  self-addressed  adhesive 


labels  to  assist  the  Branch  in  processing 
your  requests.) 

FON  RMTHER  INTONMATION  CONTACT: 

Lana  J.  Ragazinsky,  Center  for  Drug 
Evaluatfon  and  Research  (HFN-336), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857. 301- 
295-6107. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  5, 1982  (47 
FR  50442  through  50456),  FDA  published 
final  regulations  (21  CFR  211.132,  700.25. 
and  800.12)  requiring  that  all  OTC 
human  drug  products  (except 
dermatologies,  dentifiices,  insulin,  and 
lozenges),  certain  cosmetics,  and 
contact  lens  solutions  and  tablets 
intended  for  retail  sale,  be  packaged  in 
tamper-resistant  packaging.  Several 
methods  of  packaging  that  FDA  believed 
would  result  in  a  tamper-resistant 
package  were  described  in  the  preamble 
to  one  of  these  final  regulations  (47  FR 
50442  at  50444).  Since  that  time  new 
methods  of  packaging  and 
improvements  in  tamper-resistant 
barriers  have  been  developed.  The 
information  concerning  tamper-resistant 
barriers  in  CPG  7132a.l7  ('Tamper- 
Resistant  Packaging  Requirements  for 
Certain  Over-the-Counter  (OTC)  Human 
Drug  Products")  is  intended  to  update 
(and,  in  certain  instances,  to  supersede) 
what  was  stated  on  this  subject  in  the 
preamble  to  the  November  5, 1982,  final 
rule.  This  CPG  also  describes  acceptable 
methods  of  sealing  hard  gelatin 
capsules. 

The  agency  is  also  announcing  the 
availability  of  CPG's  entitled  "Packaging 
Technologies  and  Tamper-Resistant 
Packaging  Requirements  for  Contact 
Lens  Solutions  and  Tablets"  (CPG 
7124.29)  and  "Packaging  Technologies 
and  Tamper-Resistant  Packaging 
Requirements  for  Certain  Cosmetic 
Products"  (CPG  7128.06).  These  CPG's . 
provide  reference  to  the  CPG  on  OTC 
human  drug  products  as  that  CPG  may 
affect  contact  lens  solutions  and  tablets, 
and  certain  cosmetic  products. 

In  the  Federal  Register  of  August  19, 
1983  (48  FR  37715).  FDA  published  a 
notice  of  availability  of  a  'Tamper- 
Resistant  Packaging  Compliance 
Program,"  No.  7356.838,  that  had 
originally  issued  on  June  1, 1983.  This 
document  was  intended  to  make 
available  current  agency  thinking  on 
acceptable  tamper-resistant 
technologies  as  well  as  those 
technologies  for  which  the  agency  has 
identified  a  problem.  The  information  in 
Compliance  Program  No.  7356.838  is  no 
longer  current  and  the  program  is  no 
longer  available  for  distribution. 


The  Compliance  Policy  Guides  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  (address 
above)  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  Requests  for 
single  copies  of  the  CPG's  should  refer 
to  the  docket  number  found  in  brackets 
in  the  heading  of  this  document  and 
should  be  submitted  to  the  Dockets 
Management  Branch. 

This  notice  is  issued  under  21  CFR 
10.85. 

Dated:  April  27. 1988. 

John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

(FR  Doc.  88-10011  Filed  5-4-88: 8:45  am] 

BILLMO  CODE  4160-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Receipt  of  Petition  for  Federal 
Acknowledgment  of  Existence  As  An 
Indian  Tribe 

April  20, 1988. 

This  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 

Pursuant  to  25  CFR  83.8(a)  (formerly 
25  CFR  54.8(a))  notice  is  hereby  given 
that  the  Wukchumni  Council,  c/o  Ms. 
Martha  Tapleras,  1420  N.  Encina  Street, 
Visalia,  California  93291,  has  filed  a 
petition  for  acknowledgment  by  the 
Secretary  of  the  Interior  that  the  group 
exists  as  an  Indian  tribe.  The  petition 
was  received  by  the  Bureau  of  Indian 
Affairs  on  February  22, 1988,  and  was 
signed  by  members  of  the  group's 
governing  body. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other 
interested  parties  at  the  appropriate 
time. 

Under  S  83.8(d)  (formerly  S  54.8(d))  of 
the  Federal  regulations,  interested 
parties  may  submit  factual  and/or  legal 
arguments  in  support  of,  or  in  opposition 
to  the  group's  petition.  Any  information 
submitted  will  be  made  available  on  the 
same  basis  as  other  information  in  the 
Bureau  of  Indian  Affairs'  files.  Such 
submissions  will  be  provided  to  the 
petitioner  upon  receipt  by  the  Bureau. 
The  petitioner  will  be  provided  an 
opportunity  to  respond  to  such 
submissions  prior  to  a  final 
determination  regarding  the  petitioner's 
status. 

The  petition  may  be  examined  by 
appointment  in  the  Department  of  the 


Interior,  Bureau  of  Indian  Affairs. 
Branch  of  Acknowledgment  and 
Research,  Mail  Stop  32-SIB,  18th  and  C 
Streets  NW.,  Washington,  DC  20240, 
Phone:  (202)  343-3568. 
Rom  O.  Swimmer, 
Assistant  Secretary:  Indian  Affairs. 
[FR  Doc.  88-0942  Filed  5-4-88;  8:45  am] 
BHUm  CODE  4S10-0a-M 


Plan  for  tiM  Use  and  Distribution  of  tfte 
Crow  Creek  SkMix  Tribe's  Indian 
Judgment  Funds  In  Docket  115  Before 
the  United  States  Claims  Court 

agency:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice.  This  notice  is  published 
in  exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary  for  Indian  Affairs  by  209  DM 
8. 

EFFECTIVE  DATE:  This  plan  was  effective 
on  March  15, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lynn  Forcia,  Tribal  Services  Specialist, 
Bureau  of  Indian  Affairs,  Branch  of 
Acknowledgment  and  Research,  MS  32 
SIB,  18th  and  C  Sti^ets  NW.. 
Washington.  DC  20245. 
SUPPLEMENTARY  INFORMATION:  The  Act 
of  October  19. 1973.  (Pub.  L  93-134,  87 
Stat.  466),  as  amended,  requires  that  a 
plan  be  prepared  and  submitted  to 
Congress  for  the  use  and  distribution  of 
funds  appropriated  to  pay  a  judgment  of 
the  Indian  Claims  Commission  or  Court 
of  Claims  to  any  Indian  Tribe.  Funds 
were  appropriated  on  November  14, 

1986,  in  satisfaction  of  the  award 
granted  to  the  Crow  Creek  Sioux  Tribe 
before  the  United  States  Claims  Court  in 
Docket  115.  The  plan  for  the  use  and 
distribution  of  the  funds  was  submitted 
to  Congress  with  a  letter  dated 
November  12, 1987,  and  was  received 
(as  recorded  in  the  Congressional 
Record)  by  the  Senate  on  December  7. 

1987,  and  by  the  House  of 
Representatives  on  December  7, 1987. 
The  plan  became  effective  on  March  15, 

1988,  as  provided  by  the  1973  Act,  as 
amended  by  Pub.  L  97-458,  since  a  joint 
resolution  disapproving  it  was  not 
enacted.  The  plan  reads  as  follows: 

For  the  Use  of  Crow  Creek  Sioux 
Tribe's  Judgment  Funds  in  Docket 
115  Before  the  United  States  Claims 
Court. 
The  funds  of  the  Crow  Creek  Sioux 
Tribe,  appropriated  November  14. 1986, 
in  Docket  115  before  the  United  States 
Claims  Court,  less  attorney  fees  and 
litigation  expenses,  and  including  all 
interest  and  investment  income  accrued, 
shall  be  used  as  follows: 


One  hundred  percent  (100%)  of  the 
funds  shall  be  used  for  programming 
purposes.  The  funds  shall  be  divided 
among  the  Big  Bend.  Crow  Creek  and  Ft 
Thompson  districts  of  the  Crow  Creek 
Sioux  Tribe,  based  upon  a  population 
survey  conducted  in  November  1986  and 
updated  May  1987  including  resident 
enrolled  members.  The  division  shall  be 
8%  for  the  Big  Bend  Distiict,  13%  for  the 
Crow  Creek  District  and  19%  for  the  Fort 
Thompson  District.  The  proportionate 
share  of  the  districts  will  be  used  as 
followed: 

The  Big  Bend  District  will  use  their 
proportionate  share  of  the  funds  for 
youth  recreation,  the  Crow  Creek 
District  will  use  their  proportionate 
share  for  youth  recreation  and  start-up 
money  for  a  Crow  Creek  District  store. 
The  Ft.  Thompson  District  will  use  their 
proportionate  share  which  may  include, 
as  resources  permit,  the  purchase  of  a 
mini-bus  to  provide  elderly  center 
building  expenses,  seed  money  for  an 
elderly  home,  clothing  for  children  and 
burial  program  assistance.  None  of  the 
funds  will  be  available  for  per  capita 
payments. 

General  Provision 

None  of  the  funds  made  available 
under  this  plan  for  programing  shall  be 
subject  to  Federal  or  State  income  taxes, 
nor  shall  such  funds  nor  their 
availability  be  considered  as  income  or 
resources  nor  otherwise  utilized  as  the 
basis  for  denying  or  reducing  the 
financial  assistance  or  other  benefits  to 
which  such  household  or  member  would 
otherwise  be  entitled  under  the  Social 
Security  Act  or,  except  for  per  capita 
shares  in  excess  of  $2,000,  any  Federal 
or  federally  assisted  program. 
W.P.  Ragsdale. 

Acting  Assistant  Secretary,  Indian  Affairs. 
[FR  Doc  88-0940  Filed  5-4-88:  8:45  am] 

BtUJNQ  COM  431(Ha-ll 


Plan  for  tl>e  Use  and  Distribution  of  the 
Lower  Brule  Sioux  Tribe's  Indian 
Judgment  Funds  in  Docket  116  Before 
the  United  States  Claims  Court 

April  15, 1988. 

aoency:  Bureau  of  Indian  Affairs. 
Interior. 

ACTION:  Notice.  This  notice  is  published 
in  exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary  for  Indian  Affairs  by  209  DM 

a 

EFFECTIVE  DATE:  This  plan  was  effective 
on  March  8, 1988. 
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FOR  FURTHER  INFORMATION  COHTACT 

Lynn  Forcia,  Tribal  Services  Specialist, 
Bureau  of  Indian  Affairs,  Branch  of 
Acknowledgment  and  Research,  MS  32 
SIB,  18th  and  C  Streets  NW., 
Washington.  DC  20245. 

SUPPLEMENTARY  llffORMATKMC  The  Act 
of  October  19, 1973,  (Pub.  L  93-134, 87 
Stat.  466},  as  amended,  requires  that  a 
plan  be  prepared  and  submitted  to 
Congress  for  the  use  and  distribution  of 
funds  appropriated  to  pay  a  judgment  of 
the  Indian  Claims  Commission  or  Court 
of  Claims  to  any  Indian  Tribe.  Funds 
were  appropriated  on  November  14, 
1986.  in  satisfaction  of  the  award 
granted  to  the  Lower  Brule  Sioux  Tribe 
before  the  United  States  Claims  Court  in 
Docket  116.  The  plan  for  the  use  and 
distribution  of  the  funds  was  submitted 
to  Congress  with  a  letter  dated 
November  5, 1987,  and  was  received  (as 
recorded  in  the  Congressional  Record] 
by  the  Senate  on  November  30, 1988, 
and  by  the  House  of  Representatives  on 
November  19, 1987.  The  plan  became 
effective  on  March  8, 1988,  as  provided 
by  the  1973  Act,  as  amended  by  Pub.  L 
97-458,  since  a  joint  resolution 
disapproving  it  was  not  enacted.  The 
plan  reads  as  follows: 


For  the  Use  of  Lower  Brule  Sioux 
Tribe's  Judgment  Funds  in  Docket 
lie  Before  the  United  States  Claims 
Court 

The  funds  of  the  Lower  Brule  Sioux 
Tribe,  appropriated  November  14, 1986. 
in  Docket  116  before  the  United  States 
Claims  Court.  less  attorney  fees  and 
litigation  expenses,  and  including  all 
interest  and  investment  income  accrued, 
shall  be  used  as  follows: 

One  hundred  percent  (100%)  of  the 
funds  shall  be  used  to  establish  an  | 
irrevocable  trust  for  a  period  of  not  less 
than  ten  (10)  years.  Only  the  interest 
and  investment  income  accrued  shall  be 
utilized  on  a  budgetary  basis,  subject  to 
the  approval  of  the  Secretary,  for  grants 
to  persons  under  the  Lower  ^rule  Sioux 
Tribe's  Educational  Assistance  Grant 
Program.  The  annual  investment  shall 
be  scheduled  to  mature  as 
recommended  by  the  Education 
Committee  so  that  funds  are  available  at 
the  awarding  of  the  grants. 

The  Education  Fund  investment  shall 
continue  for  a  period  of  not  less  than  ten 
(10)  years  following  the  effective  date  of 
his  plan,  unless  revoked  by  referendum 
vote  of  the  Lower  Brule  Sioux  Tribe,  at 
which  an  alternative  use  shall  be 
subject  to  the  approval  of  the  Secretary 
of  the  Interior.  An  alternative  plan 
devised  will  also  provide  for  programing 
purposes. 


General  Provisioo 

None  of  the  funds  made  available 
under  this  plan  for  programing  shall  be 
subject  to  Federal  or  State  income  taxes, 
nor  shall  such  funds  nor  their 
availability  be  considered  as  income  or 
resources  nor  otherwise  utilized  as  the 
basis  for  denying  or  reducing  the 
financial  assistance  or  other  benefits  to 
which  such  household  or  member  would 
otherwise  be  entitled  under  the  Social 
Security  Act  or,  excpet  for  per  capita 
shares  in  excess  of  $2,000,  any  Federal 
or  Federally  assisted  program. 
Wi>.  Ragsdale, 

Acting  Assistant  Secretary;  Indian  Affain. 
[FR  Doc.  68-9941  Filed  5-4-88;  8:45  am] 

NUINQ  COOE  4310-03-M 


Bureau  of  Land  Management 

[WY-060-08-4121-Oe] 

Environmental  Statements;  Buffalo 
Resources  Area;  Wyoming 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Proposed  plan  amendment 
Bufi'alo  Resource  Area,  Wyoming. 

summary:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management  is 
proposing  to  amend  the  Buffalo 
Resource  Area  Resource  Management 
Plan.  The  amendment  modifies  an 
existing  decision  which  precludes  the 
Bureau  from  considering  coal  lease 
applications  within  a  3-mile  buffer  zone 
which  surrounds  the  planning  district  of 
the  city  of  Gillette,  Wyoming.  The  new 
decision  would  allow  the  Bureau  to 
consider  applications  for  emergency 
coal  leases,  exchanges,  or  lease 
modifications  inside  the  buffer  zone.  All 
applications  within  the  Gillette  Ehiffer 
Zone  would  have  to  be  adjacent  to  an 
existing  mining  operation  and  extend  no 
more  than  1  mile  beyond  the  existing 
coal  lease  boimdaries.  The  Gillette  City 
Council  is  in  agreement  with  this 
proposal  and  they  would  be  consulted 
with  before  any  new  application  is 
approved. 

DATES:  Conmients  on  this  plan 
amendment  may  be  filed  within  30  days 
from  the  date  of  this  Notice.  The 
required  consistency  review  by  the 
Governor  is  occiuring  concurrently  with 
this  Notice. 

FOR  FURTHER  RIFORaUTION  CONTACT: 

Comments  on  the  plan  amendment 
should  be  sent  to  Glenn  Bessinger, 


Buffalo  Resource  Area  Manager,  189 

North  Cedar.  Buffalo.  WY  82834. 

Hiflary  A.  Oden, 

State  Director. 

[FR  Doc.  88-8038  Filed  5-4-B8: 8:45  am] 

BtLlMQ  COBE  4310-2a-« 

[OR120-6310-02;  GP8-129] 

Coos  Bay  District  Advisory  Council; 
Meeting 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Meeting  of  Coos  Bay  District 
Advisory  Council. 

summary:  Notice  is  hereby  given  in 
accordance  with  Pub.  L  94-579  and  43 
CFR  Part  1780  that  a  meeting  of  the  Coos 
Bay  District  Advisory  Council  will  be 
held  on  Tuesday,  June  7, 1988,  beginning 
at  9:00  a.m.  The  meeting  will  be  held  in 
the  conference  room  of  the  BLM  Coos 
Bay  District  Office,  333  South  Fourth 
Street,  Coos  Bay,  OR. 

Agenda:  The  agenda  for  the  meeting 
will  include: 

1.  Review  and  comment  on  the 
proposed  "State  Director  Guidance"  for 
the  19908  Oregon  Resource  Management 
Planning  process.  Deliberations  should 
result  in  a  Council  recommendation  to 
the  Distnct  Manager,  which  will  be 
entered  as  public  comment  to  the 
proposed  guidance. 

2.  Discussion  of  the  current  state  of 
management  of  the  Dean  Creek  Elk 
Viewing  Area. 

3.  Arrangements  for  the  next  meeting. 
The  meeting  is  open  to  the  public  and 

news  media.  Interested  persons  may 
make  oral  statements  to  the  council 
from  10:00  a.m.  to  10:30  a.m.  on  Tuesday, 
June  7,  or  Hie  written  statements  for  the 
council's  consideration.  Anyone  wishing 
to  make  an  oral  statement  must  notify 
the  District  Manager  by  close  of 
business  on  Tuesday,  May  31, 1988 
(Telephone  503-269-5880). 

ADDRESS:  Bureau  of  Land  Management, 
Coos  Bay  District  Office,  333  South 
Fourth  Street.  Coos  Bay.  OR  97420. 

Minutes  of  the  meeting  will  be 
maintained  at  the  District  Office  and 
made  available  during  regular  business 
hours  (7:45  a.m.  to  4:30  p.m.)  for  public 
inspection  or  reproduction  at  the  cost  of  • 
duplication. 

Date:  April  27. 198& 
David  W.Taylor, 
Associate  District  Manager. 
[FR  Doc.  88-W43  Filed  5-4-88: 8:45  am] 
nil  I  mm  cooc  <in  w  m 


(CA-06IH»-7122-10-10ie;  CA-21608] 

Realty  Action;  Exdiange  of  Public  and 
Private  Lands,  Riverside  County,  CA 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  realty  action; 
exchange  of  public  and  private  lands, 
CA-21608. 

summary:  The  following  described 
public  lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21. 
1976  (43  U.S.C.  1716): 

San  Bernardino  Meridian,  California 
T.  3  S..  R.  5  R 

Sec.  30:  Lots  14. 16,  21,  and  25. 

Containing  20.71  acres,  more  or  less. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  non-federal  lands  from  The 
Nature  Conservancy: 

San  Bernardino  Meridian  California 
T.  4  S.,  R.  6  E. 

Sec.  14:  SEy4SEy4SEy4. 

Containing  10  acres,  more  or  less. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  exchange  is  to  acquire  a 
portion  of  the  non-federal  lands  within 
the  13,030  acre  preserve  for  the 
Coachella  Valley  fringe-toed  lizard.  The 
lizard  is  federally  listed  as  threatened 
arid  State  listed  as  endangered.  The 
Bureau  of  Land  Management's  goal  is  to 
acquire  approximately  6,700  acres  of 
private  land  within  the  preserve.  The 
acres  being  acquired  do  not  constitute 
habitat  for  the  lizard,  but  provide  a  sand 
source  required  for  the  continuing 
production  of  active  sand  dune  areas 
that  are  critical  habitat  for  the  lizard. 
Other  State  and  Federal  agencies  will 
acquire  the  remaining  portions  of  the 
preserve.  The  pubUc  interest  will  be 
well  served  by  completing  this 
exchange. 

The  values  of  the  lands  to  be 
exchanged  are  approximately  equal;  full 
equalization  of  values  will  be  achieved 
through  acreage  adjustment,  or  by  cash 
payment  in  an  amount  not  to  exceed 
25%  of  the  value  of  the  lands  being 
transferred  out  of  Federal  ownership. 

Lands  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
following  reservations,  terms,  and 
conditions: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States,  under  the  Act  of  August 
30. 1890  (43  U.S.C.  945). 
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2.  A  right-of-way  for  a  Federal  Aid 
Highway,  serial  No.  LA  097054.  under 
the  Act  of  November  9. 1921  (42  Stat. 
212;  23  U.S.C.  18). 

3.  A  right-of-way  for  a  Federal  Aid 
Highway,  serial  No.  R  243.  Act  of  August 
27. 1958,  as  amended  (23  U.S.C.  317). 

4.  Those  rights  for  transmission  line 
purposes  granted  to  Southern  California 
Edison  Company,  its  successors  or 
assigns,  serial  No.  R  458,  under  the  Act 
of  March  4, 1911  (43  U.S.C.  961). 

5.  Those  rights  for  electrical 
transmission  line  purposes  granted  to 
Southern  California  Edison  Company, 
its  successors  or  assigns,  serial  No.  R 
964,  under  the  Act  of  March  4, 1911  (43 
U.S.C.  961). 

6.  The  reservation  to  the  United 
States,  its  permittees  and  licensees,  to 
enter  upon,  occupy  and  use  any  part  or 
all  of  the  said  land  lying  within  50  feet 
of  the  centerline  of  an  electric 
transmission  line  authorized  under 
Power  Project  1397  and  Powersite 
Reserve  530,  and  subject  to  tlie 
conditions  and  limitations  of  section  24 
of  the  Federal  Power  Act  of  June  10, 
1920. 41  Stat.  1075.  as  amended  (16 
U.S.C.  818). 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  from  operation  of  the  public  land 
laws  and  the  mining  laws,  except  for 
mineral  leasing.  The  segregative  effect 
will  end  upon  issuance  of  patent  or  two 
years  from  the  date  of  publication, 
whichever  occurs  first. 

For  detailed  information  concerning 
this  exchange,  including  the 
environmental  assessment  and  land 
report,  contact  John  Sullivan.  BLM  Indio 
Resource  Area  Office.  (619)  323-4421. 

For  a  period  of  45  days  after 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager, 
California  Desert  District,  1695  Spruce 
Street,  Riverside,  California  92507.  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director,  who  may  vacate  or 
modify  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of 
any  adverse  comments,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Date:  April  29. 1988. 
H.W.  Riecken. 

Acting  District  Manager. 

[FR  Doc.  88-9949  Filed  5-4-88;  8:45  am] 

■ajJNQ  CODE  431».4e-M 


lES-030-08-4212-11;  ES-00157-014;  ES- 
32711] 

Realty  Action;  Recreation  and  Public 
Purposes  Classification— Land 
Classification  for  Recreation  and 
Public  Purposes,  Crow  Wing  County, 
MN 

summary:  The  following  described 
parcel  has  been  classified  as  suitable  for 
disposal  to  Crow  Wing  County  by 
conveyance  pursuant  to  the  provisions 
of  the  Recreation  and  Public  Purposes 
Act  of  1926  (44  Stat.  741)  as  amended 
(U.S.C.  869): 

Fifth  Principal  Meridian.  Minnesota 

1.  ES-32711  Crow  Wing  County:  T.138N.. 
R.2SW..  Sec.  18  NENE,  total  of  40  acres 

The  purpose  of  the  conveyance  is  the 
parcels  management  for  recreation  and 
wildlife  in  the  Duck  Lake  Memorial 
Forest 

Any  patent  issued  under  this  notice 
shall  be  subject  to  the  provisions  in  43 
CFR  2741.8.  In  the  event  of 
noncompliance  with  the  terms  of  the 
patent,  title  to  the  land  shall  revert  to 
the  United  States.  Classification  of  this 
land  segregates  it  from  all  appropriation 
except  as  to  appUcations  under  the 
mineral  leasing  laws  and  the  Recreation 
and  Public  Purposes  Act 

This  segregation  will  terminate  upon 
issuance  of  a  patent  or  eighteen  (18) 
months  from  the  date  of  this  notice,  or 
upon  publication  of  a  Notice  of 
Termination. 

Comments 

For  a  period  of  45  days  from  the  date 
of  first  publication  of  this  notice, 
interested  parties  may  submit  comments 
to:  District  Manager,  Milwaukee  District 
Office,  Bureau  of  Land  Management 
P.O.  Box  631.  Milwaukee.  Wisconsin 
53201-0631. 

FOR  FURTHER  INFORMATION  CONTACT 

Detailed  information  concerning  this 
application  is  available  for  review  at  the 
Milwaukee  District  Office.  310  West 
Wisconsin  Avenue.  Suite  225. 
Milwaukee.  Wisconsin  53203;  or  by 
calling  Larry  Johnson  at  (414)  291-4413. 
Bert  Rodgers. 
District  Manager. 
[FR  Doc  88-9948  Filed  5-4-B8;  8:45  am] 

MLUNO  cooc  431<MW41 


[MT-070-04-4212-13:  M-75428] 

Realty  Action;  Exchange;  Montana 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Designation  of  public  lands  in 

Granite.  Missoula,  and  Powell  counties, 
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Montana,  for  possible  transfer  out  of 
Federal  ownership  in  exchange  for  land 
owned  by  Milwaukee  Land  Company. 

SUMMARY:  BLM  proposes  to  exchange 
public  land  to  achieve  better 
management  through  consolidation.  I 
The  following  public  land  is  being 
considered  for  disposal  in  an  equal 
value  exchange  pursuant  to  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  October  21,  2976, 43 
U.S.C.  1716. 

rrimapal  Meridian,  Montana 

T  10N.,R.aW., 

Sec.  8,  Lot  1 
1.13N..R.12W.. 

Sec.  15.  Lot  1 
T.  14  N..  R.  13  W.. 

Sec  6.  Lot  2 
T.  15  N..  R.  13  W.. 

Sec.32,SV^SWy4 
T.  5  N..  R.  14  W.. 

Sec  la  SV^SEV4SEy4 
T.  7  N.,  R.  14  W.. 

Sec  18.  LoU  2.3.4,  EHSWV^ 

Sec  2a  SV^SV^ 

Sec30.NV4NEV4 
T.  9  N.,  R.  14  W.. 

Sec  32,  SEV^SEV4 
T.  11  N..  R.  14  W.. 

Sec  3,  Lot  11 

Sec  18,  Lots  1.2.7.8 
T.  7  N.,  R.  15  W., 

Sec  13,  NEy«NEy4 

Sec24.W%SEVi.SW% 

Sec  25.  NWV4NE^,  NEV^NWM 
T.  11  N.,  R.  16  W., 

Sec  12,  Lot  2 
T.  13  N.,  R.  17  W., 

Sec  8,  SW%NE%.  NWViSEV^ 

The  lands  described  above  comprise 
1,301  acres,  more  or  less.  These  lands 
are  segregated  from  entry  under  the 
mining  laws,  except  the  mineral  leasing 
laws,  effective  upon  publication  of  this 
notice  in  the  Federal  Register.  The 
segregative  effect  will  terminate  upon 
issuance  of  patent  upon  publication  in 
the  Federal  Register  of  termination  of 
the  segregation,  or  2  years  from  the  date 
of  this  publication,  whichever  comes 
first. 

Final  determination  on  disposal  will 
await  completion  of  an  environmental 
assessment.  Upon  completion  of  the 
environmental  assessment  and  land  use 
decision,  a  Notice  of  Realty  Action  shall 
be  published  specifying  the  lands  to  be 
exchanged  and  the  lands  to  be  acquired 

DATE  For  a  period  of  45  days  from  date 
of  publication  in  the  Federal  Register, 
interested  parties  may  submit  comments 
to  the  Butte  District  Manager,  P.O.  Box 
3388,  Butte,  Montana  59702. 

SUPPLEMCNTAflY  mFORMATION:  Detailed 

information  concerning  the  exchange  is 
available  at  the  Butte  District  Office. 


April  27. 1988. 
Gerald  L.  Quinn, 

A  cling  District  Manager. 

[PR  Doc  88-9951  Filed  5-4-88;  8:45  am] 

BILLmO  COOC  43ie-ON-M 

[NV-930-00-4212-22] 

Rling  of  Plats  of  Survey;  Nevada 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

summary:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  State 
and  local  government  officials  of  the 
latest  filing  of  Plats  of  Survey  in 
Nevada. 

EFFECTIVE  DATES:  Filings  were  effective 
at  10:00  a.m.  on  the  dates  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lacel  Bland,  Chief,  Branch  of  Cadastral 
Survey,  BLM,  Nevada  State  Office,  850 
Harvard  Way,  P.O.  Box  12000,  Reno. 
Nevada  89520,  702-784-5484. 

SUPPLEMENTARY  INFORMATION:  The  platS 

of  Survey  of  lands  described  below 
were  officially  filed  at  the  Nevada  State 
Office,  Reno,  Nevada  on  the  date 
indicated. 


Mount  Oiabk)  Meridian,  Nevada 


T.  45  N.,  n.  19  E.— Dependent  Resur- 
vey 

T.  46  N.,  R.  19  E.— Oependwft  Retur- 
vey — — 

T.  38  N.,  R.  68  E— Dependent  Resur- 
vey. 


T.  38  N..  R.  69  E.— Dapandeni  Reaur- 
T.  39  N.,  R.  (K  E— Dependent  Resur~ 
T.  39  N.,  R.  SBTi^^iiiperident  R^ 
T.  40  N..  R.  70  £— DepiriSnTRwuir" 

T.  40  k.  R.  69  E.— DeJMndent  R«iur- 
vey 

T.  41  N.,  R.  68  E.— Dependent  Rewjr- 
vey 

T.  21  S..  a  se  E-6upplament^  FM. 


DaieMed 


4/13/88 

4/13/88 

4/2S/88 

4/25/88 

4/25/88 

4/25/86 

4/25/88 

4/25/88 

4/26/86 
4/25/86 


The  surveys  on  Ts.  45  and  46  N..  R.  19 
E.  were  accepted  on  March  30, 1988;  the 
remaining  surveys  were  accepted  on 
April  13, 1988.  All  the  surveys  and  the 
supplemental  plat  were  executed  to 
meet  certain  administratiTe  needs  of  the 
Bureau  of  Land  Management 

All  of  the  above-listed  plats  are  now 
the  basic  record  for  describing  the  lands 
for  all  authorized  purposes.  The  plats 
will  be  placed  in  the  open  files  in  the 
BLM  Nevada  State  Office  and  will  be 
available  to  the  public  as  a  matter  of 
information.  Copies  of  the  plats  and 
related  field  notes  may  be  furnished  to 


the  public  upon  payment  of  the 

appropriate  fee. 

Edwaid  F.  Spang. 

State  Director,  Nevada. 

[FR  Doc.  88-«947  Filed  5-4-68;  8:45  am] 

MLUNG  COOe  4310-NC-M 


[CO-S40-0S-4220-10;  COC  484691 

Proposed  Withdrawal  and  Opportunity 
for  PubHc  Meeting;  Colorado 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

summary:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes  to 
withdraw  4,584  acres  of  National  Forest 
System  lands  for  a  period  of  20  years  to 
protect  Wild  and  Scenic  values  in  a  23- 
mile  segment  of  the  South  Platte  River. 
This  notice  will  segregate  this  site  from 
location  and  entry  under  the  mining 
laws  for  a  period  of  2  years  pending 
final  determination  on  this  application. 
The  lands  have  been  and  will  continue 
to  be  open  to  mineral  leasing  and  Forest 
Service  management. 

DATE:  Comments  should  be  received  on 
or  beftMe  August  3, 1988. 
AOONESS:  Comments  should  be 
addressed  to  State  Director,  BLM 
Colorado  State  Office,  2850  Youngfield 
Street  Lakewood,  Colorado  80215. 
FOR  FURTHER  INFORMATION  CONTACT 
Doris  E.  Chelius,  BLM  Colorado  State 
Office,  303-236-1768. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  Agriculture  filed 
application  on  April  13, 1988.  to 
withdraw  the  following  described 
National  Forest  System  lands  from 
location  and  entry  under  the  U.S.  raining 
laws,  subject  to  valid  existing  rights, 
pursuant  to  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 90  Stat  2751, 
4»4J.S.C.  1714: 

Sixth  Principal  Matidiaa 

Pike  National  Eoreat 
T.10S.,R.71W.. 
Sec.  22.  S^4NMNE%SE%,  S^NEy4SEV4. 

EMSWV^EK,  and  SEy4SEy4; 
Sec  28,  WHNWKNWK; 
Sec  27,  EVWE%.  NE%NW%NE%,  SVi 

NWV4NEV^.8Wt4NE%,  NEMSWK,  SM 

NW%SWy4,S%SWy4,  and  SEV^ 
Sec  33.  SEV^SEV4  and  SEM; 
Sec  34.  WMNWMNEM.  SWMNEM.  E% 

NWy4,  EViNWViNWy4,  SWViNWK. 

SWy4,NWNWV^SEy4.  and  SWV^NWV4 

SEyk. 

T.  11  S.,  R.  71  W.. 
Sec  3,  lots  8,  9, 15, 16,  and  SVi  of  lot  ia 

WMSWy4: 


Sec.  4.  lots  5. 12, 13,  SEy4NEViiSWy4,  SEy4 
SWy«,  EV4SE%,  SV4NWy4SEy4,  and 

swy4SEy4; 

Sec  9,  W%E%.  W^^SEy4NEy4,  EV4NWy4. 

EV4NEy4SWy4,  SEViSW%,  NEy4SEy4, 

and  WV4SEV4SEy4: 
Sec  la  Wt4NEy4,  WMiSEy4NEy4,  EV4 

NWV4,  NEy4SWy4,  EViSEy4SWy4,  and 

SEV^; 
Sec  21,  NEy4.  EViEV^NWy4,  SWy4SEy4 

Nwy4.Ev<iSwy4,  SEy4Nwy4Swy4.  EVi 
swy4swy4,  wv<iNEyiSEy4,  Nwy4SEy4. 
NEy4Swy4SEy4.  w%swy4SEy4; 

Sec  28.  WV4WMiNEy4,  EV4NWy4,  E% 

NW%NW^4.  swy4Nwy4,  NV4Swy4. 

SWy4SW%.  and  NWy4SEy4SWy4; 
Sec  29.  EV^SEy4.  SEy4NWV^SEy4.  and  EVi 

swy4SEy4; 

Sec  32,  lot  6,  E%NEy4,  EV4WV4NEy4,  NV4 

NEy4NEy4SEy4.  swy4NEy4NEy4SEy4. 

WV4NEy4SEy4,  and  SEy4NEy4SEy4; 
Sec  33,  lot  6,  NWy4NWy4NWy4.  S^4NWy4 

Nwy4,  swy4Nwy4,  NM.NM.Nwy4Swy4. 

SEy4NEy4NWy4SWy4,  and  EV4SE% 

Nwy4Swy4. 

T.  12  S..  R.  71  W., 
Sec  4,  lots  5, 6, 10, 13,  and  W^SWy4SWy4; 
Sec  5,  lots  6.  7,  WVU4Ey4SE%.  and  NWy4 

NEy4NEy4SEy4; 
Sec  7.  EV4SEy4SEy4  and  SWy4SEy4SEy4: 
Sec  8,  W%NEy4,  SEy4NEy4NWy4,  SV4 

sw%NW%.  SEy4Nwy4,  swy4,  nv4 

NWy4SEy4.  and  SWy4NWy4SEy4; 
Sec  9,  NWy4NWy4^fWy4; 
Sec  17,  WV4NEy4NWy4,  WV4NWy4,  and 

.NV4NWy4SWy4; 
Sec  18,  NEy4NEy4,  NMiSEy4NEy4.  and 

'SW%SEy4,  exclusive  of  patented  lands; 
Sec.  19,  NWyiNEy4,  exclusive  of  patented 

lands; 

Sec  31.  SEy4Swy4NEy4,  SEy4NEy4Nwy4, 

SEy4NWy4,  and  WV4NWy4SEy4. 
T.  13  S.,  R.  73  W., 
Sec  1,  E%  of  lot  7,  SWy4SWy4NEy4.  EV4 
SWy4NWy4,  E%NWy4SWy4.  and  ViVi 
WViSEVi; 
Sec  2,  N%SEy4SEy4: 
Sec.  11,  NV^of  lot  2.  SV^NEV^NE^,  W% 
SEy4NEy4,  SV^NWy4SEy4.  and  NWy4 
•NEy4SEy4: 
Sec  12,  SWy4NEy4NWy4  and  SV4NWy4 

NWy4: 
Sec  15,  WV4SWy4NEy4,  and  NViNEVi 

SW%; 
Sec  16,  N.  10  chains  of  lot  7; 
Sec  20,  lot  5  and  WViNWyiNEVi. 
The  areas  described  aggregate 
approximately  4,584  acres  of  National  Forest 
System  lands  in  Douglas,  Jefferson.  Park  and 
Teller  Counties. 

The  purpose  of  this  withdrawal  is  to 
protect  this  segment  of  the  South  Platte 
River  which  has  been  determined  to  be 
eligible  for  a  suitability  evaluation  for 
designation  as  a  Wild  and  Scenic  River. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
Kvith  this  proposal  may  present  their 
views  in  writing  to  the  Colorado  State 
Director. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 


afforded  in  connection  with  this 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  this 
proposed  action  must  submit  a  written 
request  to  the  Colorado  Stale  Director 
within  90  days  of  the  date  of  publication 
of  this  notice.  If  the  authorized  officer 
determines  that  a  meeting  should  be 
held,  this  meeting  will  be  scheduled  and 
conducted  in  accordance  with  Bureau  of 
Land  Management  Manual,  section 
2351.16B. 

This  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  from  operation  of  the  public 
land  laws  as  specified  above  unless  the 
application  is  denied  or  cancelled  or  the 
withdrawal  is  approved  prior  to  that 
date. 

The  temporary  uses  which  may  be 
permitted  during  this  segregation  period 
are  those  which  the  Forest  Service 
determines  will  not  diminish  or  change 
the  free-flowing  character,  water 
quality,  or  the  scenic,  recreational,  fish 
and  wildlife,  and  other  values  which 
make  the  river  eligible  for  designation, 
lames  D.  Crisp. 
Chief,  Branch  of  Adjudication. 
(FR  Doc.  68-9933  Filed  5-4-88;  8:45  am] 

BILUNO  COOe  4310-JB-M 

[AZ-940-08-4212-13;  A-22971] 

Realty  Actions;  Exchange  of  PutHic 
and  Prtvate  Lands  in  Mohave  County; 
Arizona 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  exchange  of  land. 

summary:  This  action  informs  the  public 
of  the  completion  of  an  exchange 
between  the  United  States  and 
Scattered  and  Random  Land 
Investments,  a  partnership.  The  United 
States  transferred  1,194.21  acres  in 
Mohave  County  and  Scattered  and 
Random  Land  Investments,  a 
partnership,  conveyed  7,751.53  acres  in 
Mohave  County. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lisa  Schaalman.  Arizona  State  Office. 
P.O.  Box  16563.  Phoenix.  Arizona  85011. 
Telephone  (602)  241-5534. 
SUPPLEMENTARY  INFORMATION:  On  April 
14. 1988.  the  Bureau  of  Land 
Management  transferred  the  following 
described  land  by  Patent  No.  02-88- 
0028,  pursuant  to  the  Federal  Land 
Policy  and  Management  Act  of  October 
21,1976: 


Gila  and  Sat!  River  Meridiaa  Arizona 

T.  18  N.,  R.  21  W., 

Sec  6.  lots  1  to  5,  ind..  NHSWViiNEy4, 
SEV4NEy4,  NV4SEy4NWy4,  NEy4SEy4, 

EV4Nwy4SEy4.  swy4Nwy4SEy4, 
NvwMSwy4SEy4. 

T.  19  N.,  R.  21  W., 

Sec  la  lots  3  and  4.  E^SW^. 
T.  22  N.,  R.  19  W.. 

Sec34.W>^. 
T.  24  N.,  R.  17  W.. 

Sec.  8,  NEy4NEy4; 

Sec  10.  NV4. 

The  areas  described  comprise  1.194.21 
acres  in  Mohave  County. 

In  exchange  the  surface  in  the 
following  described  land  was  conveyed 
to  the  United  States: 

Gila  and  Salt  River  Meridian.  Arizona 

T.  24  N..  R.  17  W.. 

Sec  5,  lota  2.  3.  4.  WViSWy4.  NWy4SEV4: 

Sec7,NEy4NWy4: 

Sec  a  NEy4NW  V4,  WV4W14,  NEy4SWy4: 

Sec  13.  that  portion  of  the  SEy4NWy4, 
SWy4  and  W^SEy4  lying  south  and  west 
of  a  straight  line  connecting  the 
northwest  and  southeast  section  comers; 

Secl5,EViNWy4; 

Sec  17,  NEy4NEy4.  SV4NEy4,  NWy4NWy4. 
EV4SWy4; 

Sec.  19,  lot  3,  SEy4Nwy4,  SEy4Swy4, 

NWy4SEy4; 
T.  24N..  R.  17  W..  (cont.) 
Sec  21,  NWy4NEy4,  WV4WV4.  SEy4NWy4, 

Nwy4SEy4,  SEy4SEy4; 

Sec.  23,  S^MEy4,  NEy4NWy4.  SVi; 

Sec  29.  SEy4Nwy4.  Nwy4swy4.  Nv^SEy4. 

T.  24  N..  R.  18  W., 

Secl3.NWy4SWy4. 
T.  25  N.,  R.  17  W., 

Sec  21.  NWy4SEy4; 

Sec  27,  NWy4SEy4.  SMiSEy4; 

Sec.  29  SVk' 

Sec  33!  NV4'NEy4.  EV4NWy4.  NWy4SWy4; 
T.  25  N..  R.  18  W., 

Sec  5,  lots  1  to  4,  incl,  SMtN^.  SVi; 

Sec.  7,  Beginning  at  a  point  on  the  Easterly 
boundary  line  of  said  Section  7;  which 
point  lies  North  0  degrees  OS  minutes  45 
seconds  West,  a  cfistance  of  366.66  feet 
from  the  Southeast  Section  comer  of  said 
Section  7;  Thence  North  89  degrees  59 
minutes  30  seconds  West,  a  distance  of 
313.48  feet;  Thence  North  0  degrees  02 
minutes  00  seconds  West,  a  distance  of 
322.00  feet;  Thence  North  89  degrees  59 
minutes  30  seconds  West,  a  distance  of 
271.00  feet;  Thence  North  0  degrees  02 
minutes  00  seconds  West,  a  distance  of 
161.00  feet;  Thence  North  89  degrees  59 
minutes  30  seconds  West,  a  distance  of 
311.00  feet;  Thence  North  0  degrees  02 
minutes  00  seconds  West,  a  distance  of 
644.00  feet:  Thence  North  89  degrees  59 
minutes  30  seconds  West  a  distance  of 
582.00  feet;  Thence  North  0  degrees  02 
minutes  00  seconds  West,  a  distance  of 
644.00  feet;  Thence  North  89  degrees  59 
minutes  30  seconds  West,  a  distance  of 
582.00  feet;  Thence  North  0  degrees  02 
minutes  00  seconds  West,  a  distance 
1,127.00  feet:  Thence  South  89  degrees  59 
minutes  30  seconds  East,  a  distance  of 
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311.00  feet;  Thence  North  0  degrees  02 
minutes  00  seconds  West,  a  distance  of 
161.00  feet;  Thence  South  89  degrees  59 
minutes  30  seconds  East  a  distance  of 
271.00  feet;  Thence  North  0  degrees  02 
minutes  00  seconds  West,  a  distance  of 
483.00  feet:  Thence  South  89  degrees  59 
minutes  30  seconds  East,  a  distance  of 
582.00  feet;  Thence  South  0  degrees  02 
minutes  00  seconds  East,  a  distance  of 
483.00  feet;  Thence  South  89  degrees  59 
minutes  30  seconds  East,  a  distance  of 
271.00  feet;  Thence  South  0  degrees  02 
minutes  00  seconds  East  a  distance  of 
161.00  feet;  Thence  South  89  degrees  59 
minutes  30  seconds  East,  a  distance  of 
311X0  feet  Thence  South  0  degrees  02 
minutes  00  seconds  East  a  distance  of 
483.00  feet;  Thence  South  9  degrees  59 
minutes  30  seconds  East,  a  distance  of 
311.00  feet  to  an  intersection  with  the 
Easterly  boimdary  of  said  Section  7; 
Thence  South  0  degrees  02  minutes  00 
seconds  East  along  the  Easterly 
boundary  of  said  Section  7,  a  distance  of 
141.00  feet  to  the  East  V*  Section  comer 
of  said  Section  7;  Thence  South  0  degrees 
OS  minutes  45  seconds  East  along  the 
Easterly  boundary  of  said  section  7,  a 
distance  of  2,234.00  feet  (2274.00  feet- 
measured)  to  the  Point  of  Begiiming; 

Sec  9,  all. 
T.  26  N.,  R.  14  W.. 

Sec.  31,  all. 
T.  26  N.,  R.  15  W., 

Sec.  25,  that  portion  lying  soyth  and  east  of 
.  .  straight  line  connecting  the  southwest 
and  northeast  comers  of  said  section, 
except  the  SV^NEV4SEy4,  EV^SWy4SEy4 
and  SEV4SEV4; 

Sec.  35,  that  portion  lying  south  and  east  of 
straight  line  connecting  Ihe  southwest 
and  northeast  comers  of  said  section, 
except  the  SEy4SWV4. 
T.  28  N..  R.  17  W.. 

Sec  1.  lot  1,  SEV4NEV4.  N%SWV4,  SWV4 
SWy4; 

Sec  11.  aU. 
T.  28  N.,  R.  18  W.. 

Sec.  33,  all. 
T.  27  N.,  R.  17  W.. 

Sec27,alL 

The  areas  described  comprise  7,751.^3 
acres  in  Mohave  County. 

The  purpose  of  this  notice  is  to  inform 
the  pubHc  and  interested  State  and  local 
government  officials  of  the  exchange  of 
public  and  private  land. 

The  surface  of  the  land  transferred  to 
the  United  States  in  this  exchange  will 
be  administered  by  the  Bureau  of  Land 
Management.  The  mineral  estate  in  the 
reconveyed  land  remains  out  of  Federal 
ownership. 
John  T.  Mezes, 

Chief,  Branch  of  Lands  and  Minerals 

Operations. 

[FR  Doc.  88-9952  Filed  5-4-68;  8:45  am] 

MUMQ  COOe  4310-33-M 


[CA-06(M)8-7122-10-1018;  CA-203381 

Realty  Action;  Exdiange  of  Public  and 
Private  Lands  in  Riverside  County,  CA 

agency:  Bureau  of  Land  Management 
Interior. 

action:  Notice  of  realty  action- 
exchange  of  public  and  private  lands, 
CA  20338. 

summary:  The  following  described 
pubUc  lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
section  206  of  the  Federal  Land  PoUcy 
and  Management  Act  of  October  21, 
1976  (43  U.S.C.  1716). 

San  BemaidioDO  Meridian,  Califocnia 

T.  5  S.  R.  2  W. 

Sec  20:  SW1/4NW1/4,  NW1/4SW1/4. 

Containing  80  acres,  more  or  less. 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  exchange  is  to  acquire  a 
portion  of  the  non-federal  lands  within 
the  13,030  acre  preserve  for  the 
Coachella  Valley  fringe-toed  lizard.  The 
lizard  is  federally  listed  as  threatened 
and  State  Usted  as  endangered.  The 
Bureau  of  Land  Management's  goal  is  to 
acquire  approximately  6700  acres  of 
private  land  nvithin  the  preserve.  The 
acres  being  acquired  do  not  constitute 
habitat  for  the  lizard,  but  provide  a  sand 
source  required  for  the  continuing 
production  of  active  sand  dune  areas 
that  are  critical  habitat  for  the  lizard. 
Other  State  and  Federal  agencies  will 
acquire  the  remaining  portions  of  the 
preserve.  The  public  interest  will  be 
well  served  by  completing  this 
exchagne. 

The- values  of  the  lands  to  be 
exchanged  are  approximately  equal;  full 
equalization  of  values  will  be  achieved 
through  acreage  adjustment,  or  by  cash 
payment  in  an  amount  not  to  exceed 
25%  of  the  value  of  the  lands  being 
transferred  out  of  federal  ownership. 

Lands  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
reservation  to  the  United  States  of  a 
right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States,  under  the  Act  of  August 
30, 1980  (43  U.S.C.  945). 

PubUcation  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  from  operation  of  the  public  land 
laws  and  the  mining  law,  except  for 
mineral  leasing.  The  segregative  effect 
will  end  upon  issuance  of  patent  or  two 
years  from  the  date  of  publication, 
whichever  occurs  first. 

For  detailed  information  concerning 
this  exchange,  including  the 
environmental  assessment  and  land 


report,  contact  John  Sullivan,  BLM  Indio 
Resource  Area  Office,  (619)  323-4421. 

For  a  period  of  45  days  after 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
conunents  to  the  District  Manager, 
California  Desert  District,  1695  Spruce 
Street,  Riverside,  California  92507.  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director,  who  may  vacate  or 
modify  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of 
any  adverse  comments,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Date:  April  26, 198& 
E.  Vemon  Stephens, 
Acting  District  Manager. 
[FR  Doc  88-9953  Filed  5-4-88;  8:45  am] 
HLUNQ  COOe  4310-40-11 


(ID-060-08-4212-13;  1-22273] 

Coeur  d'Alene  District  Cottonwood 
Resource  Area,  Idaho;  Sale  of  Public 
Lands 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  realty  action, 

competitive  sale  offering  of  public  lands 

in  Clearwater  County,  Idaho. 

DATE  AND  ADDRESS:  The  sale  offering 
will  be  held  on  Friday,  July  15, 1988,  at 
11:00  a.m.  at  the  Cottonwood  Resource 
Area  Office,  Route  3,  Box  181, 
Cottonwood,  Idaho  83522.  If  no 
acceptable  bids  are  received  the  parcel 
will  be  offered  over-the-counter  through 
March  31, 1989,  on  which  date  this  sale 
offering  will  be  suspended. 
summary:  The  following  described 
lands  have  been  examined  and  through 
the  publifi-supported  land  use  planning 
process  have  been  determined  to  be 
suitable  for  disposal  by  sale  pursuant  to 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  at  no  less 
than  fair  market  value  as  determined  by 
an  appraisal.  Fair  market  value  has  been 
determined  to  be  $7,300.00. 


Parcal 

Legal  description 

Sale  method 

(-22273.... 

T.  36  N.,  R.  2  E., 
B.M.,  section 
25,  lot  2  (18.15 
•eras). 

When  patented,  the  lands  will  be 
subject  to  road  right-of-way  1-23049  and 
a  right-of-way  reservation  to  the  United 
States  for  ditches  and  canals  (43  U.S.C. 
945)  as  well  as  any  vaUd  existing  rights. 


Hie  previously  described  lands  are 
hereby  segregated  &t>m  appropriation 
imder  the  public  land  laws  including  the 
mining  laws  for  a  period  of  270  days  or 
until  patent  is  issued,  whichever  comes 
first. 

Sale  Procedures:  Sale  parcel  1-22273 
will  be  sold  by  competitive  bidding 
procedures  as  follows:  A  sealed  bid 
must  be  submitted  in  person  or  by  mail 
prior  to  the  date  and  time  of  sale  in  the 
Cottonwood  Resource  Area  Office. 
Route  3,  Box  181,  Cottonwood,  Idaho 
83522.  The  bid  must  be  sealed  in  an 
envelope  with  the  envelope  specifying 
the  serial  ntmiber  and  sale  date  in  the 
lower  left  hand  comer  (Le.^  "Sealed 
bid — pubUc  land  sale  1-22273 — Jufy  15, 
1988).  All  bids  will  be  publicly  opened 
on  the  sale  date.  If  two  or  more  valid 
sealed  bids  are  received  for  the  same 
amount  and  are  the  high  bid,  a 
supplemental  bidding  of  the  high  bidders 
will  be  held. 

Bids  must  be  an  amount  equal  to  or 
greater  than  fair  market  value.  A  bid 
will  constitute  an  application  to 
purchase  the  mineral  estate.  There  are 
no  known  mineral  values.  A  deposit  of 
not  less  than  twenty  percent  (20%)  of  the 
bid  amount  must  accompany  each  bid  as 
well  as  a  $50.00  fee  for  processing  of  the 
mineral  conveyance.  All  fees  and 
deposits  must  be  in  the  form  of  a 
certified  check,  money  order,  bank  draft 
or  cashier's  check  made  payable  to 
USDI-BLM.  Bids  will  be  rejected  if 
accompanied  by  a  personal  check.  Fees 
and  deposits  will  be  returned  to  all 
unsuccessful  bidders  following  the  sale 
offering. 

SUPPLEMENTARY  INFORMATION:  Detailed 
information  concerning  the  conditions  of 
the  sale  can  be  obtained  by  contacting 
Ron  L  Grant  at  (208)  962-^245. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District  Manger, 
Bureau  of  Land  Management,  1808  North 
Third  Street,  Coeur  d'Alene.  Idaho 
83814.  Objections  will  be  reviewed  by 
the  State  Director  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  objections,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
interior. 

Dated:  April  27,  igsa 
Friiz  U.  Rennebaiim, 
District  Manager. 
(FR  Doc  88-9961  Filed  5-1-88;  a-45  am] 

BMJJNO  COOC  4310-aO-M 


IUT-060-08-4212-14;  UTU-62797,  UTIK 
62536] 

Realty  Action;  Noncompetitive  Sale  of 
PiAMc  Lands  in  San  Juan  County,  UT 

AGENCY:  Bureau  of  Land  Management, 

Moab,  Interior. 

ACTION:  Notice  of  realty  action,  UTU- 

52797  and  UTU-e2538,  noncompetitive 

sale  of  public  lands  in  San  Juan  County, 

Utah. 

summary:  a  Notice  of  Realty  Action 
was  published  in  the  Federal  Register, 
Volume  50,  Page  6259  (February  14, 
1985)  offering  in  part  the  following 
described  15  acres  of  public  land  for 
direct  sale  under  the  Authority  of 
Section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (FLPMA) 
(90  Stat  2750:  43  U.S.C  1713): 

Salt  Lake  Meridian,  Utah 

T.  34  S.,  R.  24  E.. 
Sec  30,  NV4Wy4SWy4SEy4.  S%SV4SWy4 

SEy4. 

By  Notice  of  Realty  Action  published 
in  Federal  Register,  Volume  52,  Page 
31451-31452  (August  20, 1987)  the 
offering  of  the  above-referenced 
described  land  was  cancelled  to  allow 
for  disposal  of  these  lands  by  exchange 
under  section  206  of  FLPMA. 

The  above-described  pubUc  lands  (15 
acres)  are  hereby  reoffered  for  direct 
sale  to  William  H.  Gonzales,  and  the 
terms,  conditions  and  reservations 
specified  in  the  Notice  of  Realty  Action 
published  in  Federal  Register,  Volimie 
50,  Page  6529  (February  14, 1985)  except 
for  changes  in  fair  market  value,  if  any, 
shall  apply. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  from  the  operation  of  the  pubUc 
land  laws  and  the  mining  laws.  The 
segregative  effect  will  end  upon 
issuance  of  a  patent  or  two  hundred 
and  seventy  (270)  days  from  the  date  of 
the  publication,  whichever  occurs  first. 

dates:  For  a  period  of  forty-five  (45) 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register,  interested 
parties  may  submit  comments  to  the 
Moab  District  Manager,  Bureau  of  Land 
Management  P.O.  Box  970,  Moab,  Utah 
84532.  Objections  will  be  reviewed  by 
the  Utah  State  Director,  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  objections, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  concerning  the 
lands,  the  terms  and  conditions  of  the 


sales,  and  the  bidding  instructions  may 
be  obtained  from  Dave  Krouskop,  Area 
Realty  SpeciaUst  at  the  San  Juan 
Resource  Area  Office,  435  North  Main, 
P.O.  Box  7.  Monticello,  Utah  84535,  (801) 
587-2141,  or  from  Brad  Groesbeck, 
District  Realty  Specialist  at  the  Moab 
District  Office,  82  East  Dogwood,  P.O. 
Box  970,  Moab,  Utah  84532,  (801)  259- 
6111. 

Date:  April  27, 198& 
GenaNodina, 
District  Manager. 

[FR  Doc.  88-9955  Filed  5-4-88;  8:45  am] 
BUIMQ  COK  4310-OQ-4I 


[UT-020-SS-4212-21] 

SaM  Lalce  District;  Realty  Action; 
Correction 

agency:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice  of  Realty  Action  for 
Firex  88  Correction. 

In  notice  document  88-8276  appearing 

on  page  12609,  in  the  issue  of  Friday, 
April  15, 1988,  add  the  following  legal 
descriptions: 

T.  9  S..  R.  7  W.,  SLM., 

Sec  1:  NWy4SWy4NEy4. 
T.  8  S..  R.  8  W.,  SLM, 

Sec  29:  NEy4NWV4.  SEy4. 

Sec  32:  NEy4NEy4. 

Containing  250  Acres. 

Accumulative  Total  Containing  16,229.98 
Acres. 

Deane  H.  Zeller, 
District  Manager. 
[FR  Doc  88-9962  Filed  5-4-88;  8:45  am] 

WLUNQ  COOC  4310.OO-M 


[NM-S40-08-4220-11;  NM  NM  0555214.  KM 
NM  52390.  NM  NM  52396] 

Proposed  Continuation  of  Withdrawal; 
New  Mexico 

AGENCY:  Bureau  of  Land  Management 
Interior. 

ACTION;  Notice. 

summary:  The  Bureau  of  Reclamation 
proposes  that  three  existing  land 
withdrawals  for  the  Sumner  Dam  and 
Lake  portion  of  the  Carlsbad  Project 
(formerly  known  as  the  Alamogordo 
Reservoir)  continue  for  an  additional  100 
years.  This  is  the  estimated  remaining 
life  of  the  improvements  with  which  the 
Sumner  Dam  is  associated.  The  1,801.51 
acres  involved  would  remain  closed  to 
surface  entry  and  the  mining  laws,  but 
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the  entire  acreage  has  been  and  would 
remain  open  to  the  mineral  leasing  laws. 

DATE  Comments  should  be  received  by 
August  3, 1988. 

AOORESS:  Comments  should  be  sent  to: 
New  Mexico  State  Director,  BLM,  P.O. 
Box  1449,  Santa  Fe,  NM  87504-1449. 

FOR  FURTHER  INFORMAHON  COHTACT. 

Clarence  Hougland,  BLM,  New  M^co 
State  Office,  505-988-6554.  j 

The  Bureau  of  Reclamation  proposes 
that  the  existing  land  withdrawals  made 
by  Public  Land  Order  No.  3632, 
Secretarial  Orders  of  March  2a  1921, 
and  March  8, 1937,  be  continued  for  a 
period  of  100  years  pursuant  to  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 90  Stat.  2751, 
43  U.S.C.  1714.  The  lands  are  located 
within  the  following  described 
townships: 

New  Maxico  Principal  MeridBan 

T.  5  N.,  R.  23  E. 
T.  6  N.,  R.  23  E. 
T.  4  N..  R.  24  E. 
T.  5  N..  R.  24  E. 

The  areas  described  aggregate  1,801.51 
acres,  more  or  less,  in  Guadalupe  and 
DeBaca  Counties. 

The  land  is  located  approximately  19 
miles  north  of  Fort  Sumner.  No  change  is 
proposed  in  the  purpose  or  segregative 
effect  of  the  withdrawals. 

For  a  period  of  90  days  from  the  date 
of  pubhcation  of  this  notice,  all  persons 
who  wish  to  submit  conunents  in 
connection  with  the  proposed 
withdrawal  continuaton  may  present 
their  views  in  writing  to  the  New 
Mexico  State  Director  at  the  address 
indicated  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  be  prepared  for  consideration 
by  the  Secretary  of  the  Interior,  the 
President  and  Congress,  who  will 
determine  whether  or  not  the 
withdrawals  will  be  continued,  and  if 
so,  for  how  long.  The  final  determination 
on  the  continuation  of  the  withdrawals 
will  be  pubUshed  in  the  Fedwal 
Register.  The  existing  withdrawals  will 
continue  until  such  final  determination 
is  made. 
Lury  L.  Woodaid. 
Stale  Director. 

Dated:  April  22, 1988. 
[FR  Doc.  88-«g54  Filed  5-4-88;  8:45  ami 

MUJNQ  COOC  4310-r«-« 


Fish  and  WlkMife  Service 

Information  Coilection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  ttie  Paperworic 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  36). 
Copies  of  the  proposed  information 
collection  requirement  and  related  forms 
and  explanatory  material  may  be 
obtained  by  contacting  the  Service's 
clearance  officer  at  the  phone  number 
listed  below.  Comments  and  suggestions 
on  the  requirement  should  be  made 
directly  to  the  Service  Clearance  Officer 
and  the  OMB  Interior  Desk  Officer, 
Washington,  DC  20503,  telephone  202- 
395-7340. 

Title:  Study  of  High  Nonresponse 
Rates  in  Questionnaires  to  Waterfowl 
Himters. 

Abstract-  Migratory  waterfowl 
hunting  is  authorized  throughout  the 
United  States  including  Alaska. 
Information  on  the  magnitude  and 
composition  of  the  harvest  is  needed  for 
sound  management,  to  preclude  over- 
harvest  of  the  species  involved,  and  to 
allow  the  Service  to  set  appropriate 
hunting  regulations.  Such  data  is 
obtained  though  the  Service's  annual 
waterfowl  harvest  surveys.  The 
response  rates  are  often  less  than  15% 
for  sampling  units. 

Such  low  response  rates  introduce  the 
potential  of  substantial  bias  due  to 
nonresponse  in  the  current  surveys.  The 
data  collected  in  this  study  will  be  used 
to  evaluate  potential  nonresponse 
problems  in  current  operational  surveys 
and  to  provide  recommendations  for 
reducing  the  burden  and  costs  of  the 
current  operational  surveys. 

Service  Form  numberfs):  2056-PAT 

Frequency:  One  time  only 

Description  of  Respondents: 
Individuals  or  households  (migratory 
bird  hunters) 

Annual  Responses:  10,385 

Annual  Burden  Hours:  1,109 

Service  Clearance  Officer  James  E. 
Pinkerton.  202-653-7500,  Room  859 
Riddell  Building.  U.S.  Fish  and  Wildlife 
Service,  Washington,  DC  20240. 

Date:  April  18. 1988. 
Marvin  L.  Pleneit. 

Acting  Assistant  Director-Refuges  and 
Wildlife. 

(FR  Doc  88-10000  Filed  5-«-88: 8:45  am] 

MLUNO  COM  4310-M-M 


Open  Meetinga;  Kiamath  River  Baaln 
Fiaheriea  Taak  Force  and  Klamath 
Fiahery  Management  Council 

aoency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  meetings. 

summary:  Pursuant  to  section  10(a)(2),  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  announces 
meetings  of  the  Klamath  River  Basin 
Fisheries  Task  Force  and  Klamath 
Fishery  Management  Council,  both 
established  under  the  authority  of  the 
IClamath  River  Basin  Fisheries 
Resources  Restoration  Act  (16  U.S.C. 
4608S  et  seq.).  The  meetings  are  open  to 
public. 

DATES:  The  Task  Force  meeting  will  be 
held  from  1:00  p.m.  to  4:00  p.m.,  Tuesday, 
May  31, 1988,  and  from  9:00  a.m.  to  12:00 
Noon  Wednesday,  June  1, 1988. 

The  Management  Council  meeting  will 
be  held  from  8:00  a.m.  to  4:00  p.m.. 
Thursday,  June  2, 1988,  and  from  8KX) 
a.m.  to  3:00  p.m.,  Friday,  June  3, 1988. 

ADDRESS:  Both  the  Task  Force  and  the 
Management  Council  meetings  will  be 
held  at  the  Red  Lion  Inn,  1929  4th  Street, 
Eureka,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Ronald  A.  Iverson,  Project  Leader. 
U.S.  Fish  and  Wildlife  Service,  1312 
Fairlane  Road,  Yreka,  California  96097, 
telephone  (916)  842-5763. 
SUPPLEMENTARY  INFORMATION:  For 

background  information  on  the  Task 
Force  and  Management  Council,  please 
refer  to  the  notice  of  their  initial 
meetings  that  appeared  in  the  Federal 
Register  on  July  8, 1987  (52  FR  25639). 

During  the  Task  Force  meeting, 
agenda  items  for  discussion  will  be  the 
work  plan  and  budget,  for  Federal  Fiscal 
Year  1989  and  State  Fiscal  Year  1988- 
1989,  for  the  Klamath  River  Basin 
Conservation  Area  Restoration  Program. 
The  Task  Force  will  a\as>  discuss  a 
statement  of  mission  and  goals  for  the 
Task  Force,  and  will  develop 
interagency  memorandums  of  agreement 
for  implementing  the  Restoration 
Program. 

During  the  meeting  of  the 
Management  Council,  it  will  review  the 
Klamath  River  Salmon  Management 
Long-Term  Harvest  Sharing  Agreement 
for  possible  revisions,  discuss  the  role  of 
the  Management  Council  in  the  harvest 
management  process,  hear  reports  from 
its  Technical  Advisory  Team  on  status 
of  1988  salmon  fisheries  and  a  plan  for 
in-season  monitoring  of  ocean  harvest, 
and  adopt  operating  procedures  for 
conduct^  Management  Council 
business. 


Dated:  April  27. 1988. 
WaUy  Steucks. 

Regional  Director. 

[FR  Doc  88-«959  Filed  5-4-88;  8:45  am] 

BlUJNa  COW  4110-SS-M 


Minerals  Management  Service 

Environmental  Documents  Prepared 
for  Proposed  Oil  and  Gas  Operations 
on  the  Alaslca  Outer  Continental  Shelf 

AOENCY:  Minerals  Management  Service 
(MMS),  Interior. 

action:  Notice  of  the  availability  of 
Environmental  Documents  Prepared  for 
Outer  Continental  Shelf  (OCS)  Minerals 
Exploration  Proposals  on  the  Alaska 
OCS 

summary:  The  MMS,  in  accordance 
with  Federal  regulations  (40  CFR  1501.4 
and  1506.6)  that  implement  the  National 
Environmental  Policy  Act  (NEPA), 
announces  the  availability  of  NEPA- 
related  Environmental  Assessments 
(EA's)  and  Findings  of  No  Significant 
Impact  (FONSl's)  prepared  by  the  MMS 
for  the  following  oil  and  gas  exploration 
activities  proposed  on  the  Alaska  OCS. 
This  listing  includes  all  proposals  for 
which  FONSl's  were  prepared  by  the 
Alaska  OCS  in  the  3-month  period 
preceding  the  Notice. 
action:  Tlie  EA  determines  whether 
changes  to  the  Beaufort  Sea  Planning 
Area  resource  estimates,  upon  which  the 
Sale  97  Oil-Spill-Rick  Analysis  is 
predicated,  would  result  in  chaqses  in 
the  analysis  presented  in  the  Safe  97 
FEIS  that  would  required  preparation  of 
a  new  environmental  impact  statement. 
Environmental  Assessment 

EA  No.  AK  88-01 
Location 

Beaufort  Sea  Planning  Area 
FONSIDate 

January  1988. 
FOR  FURTHER  INFORMATION: 
Persons  interested  in  reviewing 
environmental  documents  for  the 
proposals  listed  above  or  obtaining 
information  about  EA's  and  FONSl's 
prepared  for  activities  on  the  Alaska 
OCS  are  encouraged  to  contact  the 
MMS  office  in  the  Alaska  OCS  Region. 

The  FONSI  and  associated  EA  are 
available  for  public  inspection  between 
the  hours  of  7:45  a.m.,  and  4:30  p.m.. 
Monday  through  Friday  at:  Minerals 
Management  Service,  Alaska  OCS 
Region.  Library,  949  East  36th  Avenue, 
Room  502,  Anchorage,  Alaska  99508, 
phone:  (907)  261-4435. 
SUPPUEMENTARY  INFORMATION:  The 

MMS  prepares  EA's  and  FONSl's  for 
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proposals  which  relate  to  exploration 
for  oil  and  gas  resources  on  the  Alaska 
OCS.  The  EA's  examine  the  potential 
environmental  effects  of  activities 
described  in  the  proposals  and  present 
MMS  conclusions  regarding  the 
significance  of  those  effects.  The  EA  is 
used  as  a  basis  for  determining  whether 
or  not  approval  of  the  proposals 
constitutes  major  Federal  actions  that 
significantly  affect  the  quaUty  of  the 
human  environmental  in  the  sense  of 
NEPA  102(2)(C).  A  FONSI  is  prepared  in 
those  instances  where  MMS  finds  that 
approval  will  now  result  in  significant 
effects  on  the  quality  of  the  human 
environment.  The  FONSI  briefiy 
presents  the  basis  for  that  findhig  and 
includes  a  summary  or  copy  of  the  EA. 

This  Notice  constitutes  the  public 
Notice  of  Availability  of  environmental 
documents  required  under  the  NEPA 
regulations. 

Dated:  April  28. 1988. 
Alan-D;  Powers. 

Regional  Director,  Alaska  OCS  Region. 
[FR  Doc.  88-9963  Filed  5-4-88;  8:45  am] 

BtLUNQ  CODE  4310-ieMI 


Development  Operations  Coordination 
Document;  ODECO  Oil  and  Gaa  Co. 

agency:  Minerals  Management  Service, 
Interior. 

action:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
ODECO  Oil  and  Gas  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  5290,  Block  187,  West 
Cameron  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Cameron,  Louisiana. 
date:  The  subject  DOCD  was  deemed 
submitted  on  April  21, 1988.  Comments 
must  be  received  within  15  days  of  the 
publication  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  &t)m 
the  Minerals  Management  Service. 
addresses:  a  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 


are  also  available  for  pubUc  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street,  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans,  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70805. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  D.  Joseph:  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region.  Field  Operations.  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit: 
Telephone  (504)  736-2875. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  §  930.61  of  Title  15  of 
the  CFR.  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Date:  April  21. 1988. 

).  Rogers  Pearcy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  88-9945  Filed  5-4-88;  8:45  am] 

BHXMQ  CODE  4310-MR-M 


Development  Operations  Coordination 
Document;  ODECO  Oil  end  Gas  Co. 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
ODECO  Oil  &  Gas  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS  074,  Block  20,  South  Pelto 
Area,  offshore  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
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hydrocart>ons  whb  support  activities  to 
be  conducted  from  an  existing  onshore 
base  located  at  Oulac,  Louisiana. 
date:  The  snbiect  DOCD  was  deemed 
submitted  on  April  28, 196a 
AOONESS:  A  copy  of  die  subject  DOCS 
is  available  for  pnblic  reriew  at  the 
Public  fatformatiaa  Office.  Gulf  of   | 
Mexico  OCS  Regioii.  Minerals        i 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114.  New 
Orleans,  Louisiana  (Office  Hpurs:  8  a.in. 
to  4:30  pjn.,  Monday  thrott^  Friday). 
FOR  FURTHER  INFORMATIOM  OONTACn 

Mr.  W.  WUbamsfm:  Miactals 
Management  Service.  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit: 
Telephone  (504)  738-2874.  I 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Maneigement  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  afiiected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised  Section 
250.34  of  Title  30  of  the  CFR. 

Date:  April  29. 198a 
|.  Rogats  Psatcy. 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

[VK  Doc.  68-9946  Filed  5-»-Wi  8:45  un] 

aiLUNGCOOC  4310.«KMI 


Developnfient  Operations  Coordinallon 

Document;  Pennzoil  Co. 

agency:  Minerals  Management  Service. 

Interior. 

action:  Notice  of  the  receipt  of  a 

proposed  Development  Operations 

Coordmation  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Pennzoil  Company  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Leases  OCS-G 
2607  and  2317,  Hocks  312  and  333. 
Eugene  Island  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and     r 
production  of  hydrocarbons  with   J 
support  activities  to  be  conducted  nom 
an  existing  onshore  base  located  at 
Intracoastal  City.  Louisiana. 
date:  The  subject  DOCD  was  deemed 
submitted  on  April  28, 198& 


ADORESSe  A  copy  of  Ae  wfaject  DOCD 
is  available  for  public  review  at  the 
Pubbc  Inkinnation  OfBce.  Golf  of 
Mexico  OCS  Region,  Mxaerals 
Management  Service,  1201  Elmwood 
Park  Boulevard.  Room  114,  New 
Orlefms,  Louisiana  (Office  Hours:  8  ajn. 
to  4:30  pan.,  Monday  throufh  Friday). 

FOR  FURTHER  MP0RMAT10N  CONTACT: 
Mr.  W.  Williamson;  Minerals 
Management  Service,  Gnlf  of  Mexico 
OCS  Region,  Field  C^wration*.  Plans, 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit; 
Telephone  (504)  73fr-2874. 
SUPPLEMENT  AWT  INPORMATIONt  The 
purpose  of  this  Notice  is  to  inform  the 
public  pursuant  to  section  25  of  the  OCS 
Lands  Act  Araendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  pobtic  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53665).  Those  practices  and 
procedures  are  set  out  in  revised 
S  250.34  of  Tide  30  of  die  CFR. 

Date:  April  29, 1988. 
|.  Rogers  Pearcy. 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  88-9950  Filed  5-4-68;  8:45  am] 
stLUNQ  cooe  *sn-tm-m 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  Na  312SS] 

Wisconsin  Csntral  LTD.— Exomptkm— 
Trackage  Rights— Ouluth,  Mhssbs  and 
Iron  Rangs  Rallmray  Cou 

Dohith,  NCssabe  and  Iron  Range 
Railway  Company  (DM&IR)  has  agreed 
to  grant  overhead  trackage  rights  to 
Wisconsin  Central  Ltd.,  at  Saunders, 
WI.  between  milepost  13.00  and 
milepost  19.43  of  DM&IR's  Interstate 
Branch,  a  distance  of  approximately  0.43 
miles.  The  trackage  rights  became 
effective  on  April  22, 1988.        

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  nvoke  the 
exemption  under  49  US.C  1050S(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revtrfcew^  not  stay  the 
transaction. 

As  a  condition  to  use  of  tins 
exen^ttion,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Ri^ts— BN,  354  LC.C 


605  (1978),  as  modified  in  Mendocino 
Coast  Ry.,  Inc. — Lease  and  Operate.  300 
LC.C.  653  (1980). 

Dated-  April  2».  tSSft 

By  the  Commission.  )ane  F.  Mackalt, 
Director,  Office  of  Proceedings. 
Noreta  R.  McGm, 
Secretary. 
[FR  Doc.  88-9964  Filed  5-4-88;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Stipulatibn  and  Order  Modifying 
Stipulation  on  RsquMtsRemsdiaf 
Technology  Piogiiii  (RRT  Program)  In 
an  Action  To  Enjoin  Olschvgcs  of 
Pollutants,  Hooker  Ctiemlcals  and 
Plastics  Corp.  st  aL 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7.  38  FR  19029.  notice 
is  hereby  given  that  a  stipulation  and 
order  mochfying  the  Stipulation  On 
Requisite  Remedial  Technology  Program 
(RRT  Program)  which  had  been  entered 
by  order  dated  August  11. 1986  in  United 
States  of  America  et  al.  v.  Hooker 
Chemicals  6"  Plastics  Corporation,  et  al. 
(Hyde  Park  Landfill),  Civil  Action  No. 
79-989C  (W.D.N.Y.).  was  lodged  with 
the  United  States  District  Court  for  the 
Western  District  of  New  York  on  April 
21. 1988.  The  Stipulation  On  Requisite 
Remedial  Technology  Program  • 
established  a  program  for  Hooker 
Chemicals  &  Plastics  Corporation  (now 
named  "Occidental  Chemical 
Corporation"),  whidi  owned  and 
operated  die  I^yde  Park  Landfill  located 
in  the  Town  of  Niagara,  Niagara  County, 
New  York,  to  implement  the  "requisite" 
technology  as  part  of  a  comprehensive 
remedial  program  for  the  site  relating  to 
the  discharge  of  pollutants  into  the 
environment. 

The  proposed  modification  addresses 
changes  in  the  health  and  safety 
elements  of  the  RRT  Program  with 
respect  to  the  instruments  to  be  used  for 
volatile  organic  air  monitoring,  as  well 
as  laboratory  analytical  requirements 
and  action  levels  for  oi^nic  chemical 
vapors  to  assore  the  protection  of 
workers  during  survey  and  remedial 
activities. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  die  date  of 
publication  of  tlds  notice,  written 
comments  relating  to  the  stipulation  and 
order.  Conunoits  shotud  be  addressed 
to  the  Assistant  Attorney  General,  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washtngton,  DC 
20530  and  should  refer  to  United  States 
of  America  et  al.  r.  Hooker  Chemicals  Br 


Plastics  Corporation,  et  al  (Hyde  Park 
Landfill).  D.J.  Ref.  No.  90-7-1 40. 

The  Stipulation  And  Order  Modifying 
The  Stipulation  On  Requisite  Remedial 
Technology  Program  may  be  examined 
at  the  office  of  the  United  States 
Attorney.  Western  Distinct  of  New  York. 
United  States  Courthouse.  Buffalo.  New 
York  14202:  at  die  Region  II  office  of  the 
U.S.  Environmental  Protection  Agency. 
26  Federal  Plaza.  New  York.  New  York 
10278;  and  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division,  U.S.  Department  of 
Justice,  Room  1515.  NinUi  Street  and 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20530.  A  copy  of  The 
Stipulation  And  Order  Modifying  The 
Stipulation  On  Requisite  Remedial 
Technology  Program  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice. 
Roger  J.  Marzulla.  ^ 

Assistant  Attorney  General,  Landand 
Natural  Resources  Division. 
[FR  Doc.  88-9939  Filed  5-4-88;  8:45  am] 
BILUNG  COOE  441IM)1-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act;  Midwest 
Asbestos  Removal  Service,  Inc.    . 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Midwest  Asbestos 
Removal  Service,  Inc.  was  lodged  with 
the  United  States  District  Court  for  the  * 
Northern  District  of  Illinois  on  April  22. 
1988.  This  agreement  resolves  a  judicial 
enforcement  action  brought  by  the 
United  States  against  die  defendant 
which  alleged  violations  of  the  Clean 
Air  Act  and  the  asbestos  National 
Emission  Standard  for  Hazardous  Air 
Pollutants  (NESHAP)  at  numerous  sites 
in  Indiana  and  Illinois. 

The  consent  decree  provides  for 
compliance  with  the  Clean  Air  Act  and 
NESHAP  and  payment  of  $25,000  in 
setdement  of  the  action,  as  well  as 
stipulated  penalties  if  certain  provisions 
of  the  decree  are  not  met 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  for 
the  Land  and  Natural  Resources 
Division,  Department  of  Justice. 
Washington.  DC  20530.  and  should  refer 
to  "United  States  v.  Midwest  Asbestos 
Removal  Service,  Inc.,  D.J.  Ref.  90-5-2- 
1-1040." 


The  proposed  consent  decree  may  be 
examined  at  the  office  of  die  United 
States  Attorney  for  the  Northern  District 
of  Illinois  or  the  regional  office  of  the 
Environmental  Protection  Agency  as 
follows: 


U.S.  attorney 


U.S.  Attorney.  Northern 
District  o(  Illinois.  219 
Sootti  Deartxxn  St. 
CtMcago,  IL  60604. 


EPA 


Office  of  Regional 
Counsel,  Region  V, 
Third  Floor,  1 1 1  West 
Jackson  St.  Chicago, 
IL  60604. 


A  copy  of  the  consent  decree  may  be 
examined  at  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1515,  Ninth  Street  and 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20530.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  by  mail  from  the" 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice  at  the  address 
above.  In  requesting  a  copy  of  the 
decree,  please  enclose  a  check  payable 
to  the  United  States  Treasurer  in  the 
amount  of  $1.90. 
Roger ).  Maixulla, 

Acting  Assistant  Attorney  General,  Landand 
Natural  Resources  Division.  Department  of 
justice,  Washington.  DC  20530. 
(FR  Doc.  88-8956  Filed  5-4-88;  8:45  am] 
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MERIT  SYSTEMS  PROTECTION 
BOARD 

Opportunity  To  Comment  on  the 
Coverage  of  a  Review  of  Actions 
Talien  by  the  Office  of  Personnel 
Management  (0PM)  During  Calendar 
Year  1987 

AGENCY:  Merit  Systems  Protection 
Board. 

ACTION:  Notice  of  opportunify  to 
comment  on  the  coverage  of  a  review  of 
actions  taken  by  die  Office  of  Personnel 
Management  (0PM)  during  calendar 
year  1987 

summary:  5  U.S.C.  1209(b)  requires  die 
Board  to  report  annually  to  the  President 
and  the  Congress  on  the  "significant 
actions"  of  OPM.  including  an  analysis 
of  whether  those  actions  are  in  accord 
with  merit  system  principles  and  free 
from  prohibited  personnel  practices.  The 
Board  is  in  the  process  of  reviewing 
OPM's  significant  actions  during 
calendar  year  1987.  This  notice  explains 
the  Board's  study  and  invites  public 
comment  on  OPM's  programs  and 
activities. 


DATE:  Comments  must  be  received  on  or 
before  June  6, 1988. 

ADDRESS:  Comments  must  be  made  in 
writing  and  sent  to  the  Office  of  Policy 
and  Evaluation,  U.S.  Merit  Systems 
Protection  Board,  1120  Vermont  Avenue. 
NW..  8di  Floor.  Washington.  DC  20419. 
Attention:  Charles  Friedman. 

FOR  FURTHER  INFORMATION  CONTACT 

Charles  Friedman,  Project  Manager. 
Office  of  Policy  and  Evaluation.  U.S. 
Merit  Systems  Protection  Board.  1120 
Vermont  Avenue,  fiW..  8th  Floor. 
Washington.  DC  20419,  (202)  653-7208. 

SUPPLEMENTARY  INFORMATION: 

(a)  Background 

The  Civil  Service  Reform  Act  of  1978 
established  the  merit  principles  (5  U.S.C. 
2301)  and  prohibited  personnel  practices 
(5  U.S.C.  2302)  to  govern  die  conduct  of 
personnel  management  in  the  Federal 
Government.  The  Board  is  responsible 
for  protecting  the  public  interest  in  a 
civil  service  administered  in  accord  with 
these  merit  principles  and  free  from  the 
prohibited  personnel  practices.  The 
Board  does  this  by  adjudicating 
employee  appeals,  acting  on  actions 
brought  by  the  Special  Counsel, 
conducting  special  studies  of  the  civil 
service  and  other  merit  systems,  and 
reviewing  the  regulations  and  signficant 
actions  of  OPM.  The  Office  of  Policy 
and  Evaluation  has  principal 
responsibihfy  within  the  Board  for  merit 
systems  studies  and  OPM  oversight, 
including  the  annual  report  on  OPM's 
significant  actions. 

(b)  What  Is  a  Significant  Actions 
Report? 

The  law  (5  U.S.C.  1209(b))  allows  die 
Board  substantial  discretion  to 
determine  which  actions  of  OPM  are 
significant  to  the  merit  system  in  any 
given  year.  In  exercising  its  discretion  as 
to  which  actions  of  OPM  it  will  study, 
the  Board  considers  several  criteria,  as 
follows: 

(1)  Any  OPM  policy  or  program  which 
might  conflict  with  the  statutory  merit 
principles  or  contribute  to  the 
commission  of  a  prohibited  personnel 
practice; 

(2)  The  extent  to  which  other  major 
decisions  made  or  actions  taken  by 
OI^  are  in  accord  with  and  promote 
the  merit  principles;  and 

(3)  OPM's  impact,  overall,  on 
personnel  management  within  the  merit 
systems  of  the  Federal  civil  service. 

The  Board's  review  of  OPM's 
significant  actions  in  1986  considered 
five  major  subject  areas:  pay  for 
performance  (the  Performance 
Management  and  Recognition  System); 
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expanded  authority  for  temporary 
appointments;  reduction  in  force;  hiring 
of  entry-level  Federal  employees:  and 
performance  management. 

(c)  Public  Comment  on  significant 
^ctiona 

The  Board  invites  any  interested 
person  or  organization  to  comment  on: 
which  actions  of  OPM  during  calendar 
year  1987  were  "significant"  for  the 
merit  system;  whether  those  actions 
were  consistent  with  the  merit  systems 
principles  and  free  from  prohibited 
personnel  practices;  what  types  of  data 
would  be  most  pertinent  in  evaluating 
the  significant  action(s]  being  suggested; 
and  from  what  sources  could  these  data 
be  most  appropriately  obtained. 

Although  conunents  are  invited  on 
any  action  taken  by  OPM  during  1987, 
comments  should  be  germane  to  the 
Board's  criteria  as  described  above. 
Consideration  may  also  be  given  to  the 
fact  that  a  lack  of  action  on  an  issue  by 
OPM  can  constitute  a  significant  action 
for  purposes  of  this  review. 

In  addition,  the  Board  invites 
comment9  on  the  following  topics  which 
are  already  under  consideration: 

— Development  and  implementatioo  of 
new  or  revised  classiftcatioa  and 
qualification  standards; 

— Qnality  of  woridife  activities,  as 
reflected  in  such  Government  policies 
and  programs  as  the  drug-free 
workplace  program,  and  the  proUems 
of  indrvidBals  suffering  from  Acquired 
Immune  E)eficiency  Syndrome  (AIDS), 
as  well  as  the  concerns  of  their  co- 
workers; 

— Executive  development,  including  the 
status  of  the  Federal  Executive 
Institute;  and 

— College  recruitment,  concentrating  on 
OPM's  progams  to  assist  the 
Government  in  attracting  the  best 
college  graduates  from  all  segroei|ts  of 
society.  | 

Finally,  the  Board  also  invites 
comments  on  the  relative  priority  that 
should  be  assigned  to  each  of  the 
significant  actions  being  soggested, 
including  those  topics  bted  above. 

(d)  Fonnat  for  Comments 

For  each  topic  being  suggested,  please 
provide  a  abort  statement  of  the  issae 
being  raised,  along  with  a  brief 
explanation  as  to  why  it  shmiM  be 
reviewed,  and  the  impact — positive  or 
negative— that  OPM's  related  actioo  has 
had  on  the  Federal  service. 

Suggestions  on  what  data  (nature  and 
sources)  would  be  oiost  useful  in 
evaluating  the  issue  and  OPM's 
action(s),  as  well  as  conments  on  the 
relative  priority  of  all  potential  study 


topics,  should  be  shown  in  a  separate 
paragraph. 

(e)  ConfidentiaBty 

The  Board  will  protect  the  identify  of 
persons  submitting  comments  and  the 
confidentiality  of  such  comments  to  the 
extent  permitted  by  law. 

Date:  May  2. 1988. 
Robert  E.  Taylor, 

Clerk  of  the  Board. 

[PR  Doc.  88-10015  Filed  5-4-88;  8;4S  am) 

BtLUNQ  CODE  7400-«1Hi 

NATIONAL  ECONOIIIC  COMMISSION 
Meeting;  Change  of  Location 

AQENCV:  National  Economic 

Commission. 

action:  Change  of  location  of 

Commission  Meeting. 

summary:  The  location  of  the  National 
Economic  Commission's  first  public 
meeting  on  May  10, 1968  has  been 
changed  to  Room  608  of  the  Senate 
Dirksen  Office  Building.  The  meeting 
will  be  from  3-6  pjn. 

SUPPt.EMENTARY  INFORMATION:  See 
Federal  Register,  Vol.  53.  No.  80; 
Tursday,  April  26, 1988,  page  14871. 
FOR  AODfTIONM.  INFOMNATION  CONTACT: 

Alexander  Piatt,  General  Counsel,  789- 

1993,  National  Economic  Commission, 

734  Jackson  Place,  NW.,  Washington, 

DC20503. 

Drew  Lewis,         *' 

Co-Chainnan. 

Robert  S.  Strauss, 

Co-Chainaati. 

[FR  Doc  aa-mOO  Fded  5-4-88;  8»4S  am) 


NATIONAL  COMMUNICATIONS 
SYSTEM 

National  Saetirlty  Tatocoowumieallons 
Advisory  Commilta*,  Indualry 
Enacutlv  Siihcommm— ;  Maatlng 

A  meeting  of  the  Industry  Executive 
Subcommittee  of  the  National  Security 
TelecoBunioications  Advisory 
Committee  will  be  held  Taesday,  {une 
21, 198&  The  meeting  will  be  held  at  the 
MITRE  Corporation,  752S  Cobhire 
Drive,  McLean.  VA.  Registration  will 
begin  at  8c30  a.BL  aiKl  the  meeting  will 
start  at  9  ajo.  The  agenda  is  as  follows: 

A.  C^>ening  remarks. 

B.  Administrative  renariu. 
C  Briefings  on  indostry  and 

government  activities. 

Due  to  the  requirement  to  discuss 
classified  information,  in  conjunction 


with  the  issnes  listed  above,  the  meeting 

will  be  closed  to  the  pnbBc  in  die 

interest  fA  NatitMial  Defense.  Any  person 

desiring  information  about  the  meeting 

may  telephone  (2Q2)  602-9274  or  write 

the  Manager.  Natioiul  Coaununications 

System.  Washington.  DC  2O3OS-2010. 

RobartV.DowMy. 

CofOain.  USlf,  AaistantUaaager.  NCS  Joint 

SecmariaL 

[FR  Doc  88-9957  Filed  5-4-88(  8:45  am) 
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NUCLEAR  RE6ULAT0RY 
COMMISSION 

Long  Island  UghMng  Ca,  (Shoraham 
Nuclear  Po«r«r  Station,  Ui4t  1);  Hearing 

[Docket  No.  50-322-OL'-3  fEmergsocy 
Planning)! 

April  28, 1988. 

Before  Administrative  Judges:  James  P. 
Cleason,  Chairman.  Dr.  )erry  R.  Kline,  Mr. 
Frederick  ].  Sbon.' 

Notice  is  hereby  given  that,  in 
accordance  with  the  Licensing  Board's' 
Memorandum  and  Order  of  March  10, 
1988,  evidentiary  hearings  on  emergency 
planning  issues  will  commence  in 
Haeppaage,  New  York,  beginning  at  9:30 
a.m.  on  May  16, 1988.  The  hearings  will 
take  place  in  the  Coort  of  Claims 
Courtroom,  State  Office  Building, 
located  on  Veterans  Memorial  Highway. 
Parties  to  the  proceeding  are  the  Long 
Island  Lining  Company,  New  York 
State,  Suffolk  County,  die  Town  of 
Southampton,  and  the  Nuclear 
Regulatory  StafL 

For  tlw  Atomic  Safety  and  Lirynsing  Board. 
James  P.  Gleasast, 
Chairman,  Administrative  Judge. 
[FR  Doc  88-n78  Filed  5-4-88;  8:45  am) 


[Docket  No.  50-397] 

Washington  Putillc  Powor  Supply 
SystMii:  Cofisidsratlon  of  Isauanca  of 
Ainandmoot  to  Facty  Oparating 
Ucanao  and  Opportunlly  for  Haaring 

The  U.S.  Nuclear  Regulatory 
Commission  (die  Conmlsaian)  is 
considering  issnance  of  an  anendownt 
to  Facility  Operating  LicenK  Na  hiFF- 
21  issued  to  Wasfaiagton  Public  Power 
Supply  System  (tbe  licensee),  for 
operation  ol  Wasfainglon  Nxickar 
Project  2  located  in  Benton  Comty, 
Washington.  The  request  for  enendment 
was  sabmitted  by  letter  dated  March  18» 
1988  (Refierence  G02-88-Q66). 

The  pn^Kned  araencbnent  would 
change  Technical  Specification  SectioB 


4.8.2d.  13.C  Sonices  SmvetUanoe 
RavdNonnts."  Safaaection  d.  of  that 
Sectian  specifies  the  discharge 
afflperage  prafiks  whidi  must  be 
achievable  for  Oe  OC  fa^leries  to  be 
declared  operable.  The  propoaed 
aaendnunt  wonld  revise  Ifaeae 
disdiarge  ampeiay  profiles.  This 
change  ii  bei^  made  because  review  of 
design  docomeats  indicaled  aa 
inconsistenqr  wilfa  the  Technical 
Specifications.  BafClery  h»d  profiles 
were  recalcalated  to  provide  die  leviaed 
values. 

Before  issuance  of  tbe  pn^xned 
license  amendment  die  Coramiasioa 
will  have  made  findings  required  by  the 
AtcHnic  Energy  Act  of  19S4.  as  amended 
(the  Act)  and  the  Commission's 
regidatiaiis. 

June  6, 1088,  the  Ucensee  may  file  a 
request  for  a  bearing  with  reqiect  to 
issuance  of  the  amendment  to  Ibe 
subject  facility  operating  licoise,  and 
any  persoo  whose  interest  may  be 
affected  by  this  prooeediiig  and  who 
wishes  to  partidpate  as  a  paxty  m  die 
proceatfag  most  file  a  written  reqaest 
for  faearing  and  a  petitim  for  leave  to 
intervene.  Request  for  a  hearing  and 
petitions  far  leave  to  intovene  raaat  be 
filed  in  accordance  widi  the 
Comraiasion'a  "Rule  of  Practice  for 
DoaMStic  licensing  Proceedings^  m  10 
CFR  Vmtl  2.  ff  a  request  for  a  hearing  m 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atoaaic  Safety  and  Licensing  Board 
Pmel  wiU  rule  on  the  request  and/or 
petition,  and  the  Secretaiy  or  the 
desi^iated  Atoauc  Safety  and  Licennng 
Board  will  issue  a  notice  of  bearing  or 
an  appropriate  order. 

As  required  by  10  CHI  2.714,  a 
petition  for  leave  to  intervene  most  set 
fordi  widi  particularity  die  interest  of 
the  petitioner  in  the  prooee(hiig,  and 
how  diat  Hiterest  may  be  affected  by  tbe 
results  of  the  proceeding,  llie  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
witb^mrticolar  reference  to  die 
following  footers:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  die 
nature  aiid  extent  of  the  petitioner's 
property,  financial  or  other  interest  hi 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  tlie  proceeding  on  the 
petitioner's  intoest.  The  petition  rimuld 
also  identify  die  specific  aspectfs)  of  the 
subject  matter  of  the  proceeding  as  lo 
which  petitianer  wishes  to  kiteivene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  witlwut  requesting  leave  of  the 


Board  up  to  fiBteen  (1^  days  prior  to  die 
fbst  prehearmg  conferenoe  sdie<hiled  in 
the  proceeding,  but  such  an  emended 
petition  must  satjefy  die  specificity 
requirements  desc^>ed  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prdiearing  conference 
scheduled  in  die  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  whidi  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
eadi  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  die  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  sudi  a 
supplemeot  which  satisfies  these 
requirements  widi  respect  to  at  \eaMi  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  paraiitted  to  intervene  become 
parties  to  the  proceeding,  sid>|ect  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  die  conduct  of  die 
hearing,  inrlnHing  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petitiea 
for  leave  to  intervene  must  be  filed  with 
the  Secretaiy  of  die  Commissioii,  U.S. 
Nuclear  R^nlatory  Commisston, 
Washingtoo.  OC  20555,  Attention: 
Dodceting  and  Service  Brandi,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW.. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  of  the  petitioner  promptly 
so  inform  the  Commission  by  a  toll-&ee 
tetephope  call  to  Western  Union  at  1- 
(800)  325-6000  (in  Missouri  l-(80O)  34£- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  George  W.  Kni^ton: 
petitioner's  name  (oid  telephone 
number,  date  petition  was  mailed;  plant 
name;  and  publication  date  end  page 
number  of  this  Federal  Rej^ter  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel— Rockville,  U.S.  Nuclear 
Regulatory  Commission.  Washii^on, 
DC  20(B5,  and  to  Mr.  Nicholas  S. 
Reynolds,  Esq.,  Bishop,  Cook,  Porcell 
and  Reynolds.  1400  L  Sheet  NW., 
Washington,  DC  20005-3502  and  Mr. 
G.E.  Doupe,  Esq.,  Washington  Public 
Power  Supply  System,  P.O.  Box  968, 
3000  George  Washington  Way, 
Richland.  Washington  99532,  attorneys 
for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 


supplemental  petitions  and/or  reqnests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  die 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714  (a)(l)(iHvJ  and  2.714(d). 

If  a  request  for  heariqg  is  received,  the 
Commission's  staff  may  issue,  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finriing  of  xto 
significant  hnyMtiif  consideration  in 
accordance  widi  10  CFR  saoi  and  50.02. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  ComiBiasion's  PidiBc 
Document  Ro<»i.  1717  H  Street  NW, 
Washington  DC,  and  at  the  RicUand 
City  Library.  Swift  and  Noit^te 
Streets,  Richland.  Washington  08352. 

Dated  at  Rsckvitle,  Iklarytand.  this  2S(k  of 
Aprill988. 

For  the  Nudear  Regulatory  Commisnon. 
Geotga  W.  Kd^lai, 

Director,  Project  Directorate  V.  Division  of 
Reactor  Projecta—III,  IV,  V  and  Special 
Projects,  Office  cf  Nudear  Reactor 
RagulaUam. 

[FR  Doc.  88-8817  Filed  S-4-88;  8:45  am] 


RAILROAD  RETIREMENT  BOARD 

Agancy  Forms  Submittad  for  0MB 
Revlaw 

AOENCV:  Radroad  Retirement  Board. 
action:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1900  (44 
U.S.C.  Chapter  35),  die  Board  has 
submitted  the  following  proposal(B)  for 
the  collection  of  information  to  the 
Office  of  Management  and  Budget  far 
review  and  approval. 

Sunmry  of  Prapoaal(s) 

(1)  Collection  title:  Certification  of 
Rdhnqnisfament  of  Rights. 

(2)  FormfaJ  aubmjtted:  G-8& 

(3)  Type  of  request  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of  collection. 

(4)  Frequency  of  use:  On  occasion. 

(5)  Respondenta:  Individuals  or 
households. 

(6)  Annual  responses:  4,500. 

(7)  Annual  reporting  hours:  375. 

(8)  Collection  description:  Under 
section  2(e)(2)  of  die  Raihxiad 
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Retirement  Act,  the  Board  must  have 
evidence  that  an  applicant  for  an 
employee,  spouse  or  divorced  spouse 
annuity  has  relinquished  rights  to  return 
to  employer  service  as  a  condition  for 
receiving  an  annuity.  The  collection* 
provides  the  means  for  obtaining  this 
evidence. 

Summary  of  Proposal(8) 

(1)  Collection  title:  Requests  for 
Consultative  Medical  Examinations. 

(2)  Formls)  submitted:  RL-12/ID-31a. 

(3)  Type  of  request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of  collection. 

(4)  Frequency  of  use:  On  occasion. 

(5)  Respondents:  Businesses  or  other 
for-proHt,  small  businesses  or 
organizations. 

(6)  Annual  responses:  10,100. 

(7)  Annual  reporting  hours:  10,100. 

(8)  Collection  description:  Under 
section  2  of  the  RRA  and  section  2  of  the 
RUIA,  disability  and  sickness  beneHts 
are  respectively  provided  for  qualified 
railroad  employees.  The  collection 
obtains  consultative  evidence  of 
inability  to  work  when  needed  to 
supplement  evidence  obtained  from 
other  sources. 

Additional  Information  or  Comments: 
Copies  of  the  proposed  forms  and 
supporting  docimients  may  be  obtained 
from  PaulLae  Lohens,  the  agency 
clearance  officer  (312-751-4692). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Pauline  Lohens,  Railroad  Retirement 
Board,  844  Rush  Street,  Chicago,  Illinois 
60611  and  the  OMB  reviewer,  Allison 
Herron  (202-39S-7316],  Office  of 
Management  and  Budget,  Room  3002, 
New  Executive  Office  Building, 
Washington.  DC  20503. 
Pauline  Lohens, 

Director  of  Information  Resources 
ManagemenL 
[FR  Doc.  88-9930  Filed  5-4-68:  8:45  am] 

MUJNQ  COK  TMS-OI-M 


Actuarial  Advisory  Commtttae;  Pul)lic 
Meeting  <. 

Notice  is  hereby  given  in  accordance 
with  Pub.  L  82-463  that  the  Actuarial 
Advisory  Committee  will  hold  a  meeting 
on  May  19, 1988.  at  the  office  of  the 
Chief  Actuary  of  the  U.S.  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois,  on  the  conduct 
of  the  17th  Actuarial  Valuation  of  the 
Railroad  Retirement  Account.  The 
agenda  for  this  meeting  will  include  a 
discussion  of  the  results  and  i 

presentation  of  the  17th  Actuarial    J 
Valuation.  The  text  and  tables  whicB 


constitute  the  Valuation  will  have  been 
prepared  in  draft  form  for  review  by  the 
Committee.  It  is  expected  that  this  will 
be  the  last  meeting  of  the  Committee 
before  publication  of  the  Valuation. 

The  meeting  will  be  open  to  the 
public.  Persons  wishing  to  submit 
written  statements  or  make  oral 
presentations  should  address  their 
communications  or  notices  to  the  RRB 
Actuarial  Advisory  Committee,  c/o 
Chief  Actuary,  U.S.  Railroad  Retirement 
Board,  844  North  Rush  Street,  Chicago, 
Illinois  60611. 
Beatrice  Ezeraki, 
Secretary  to  the  Board. 

Dated:  April  27. 1988. 

[FR  Doc.  88-9958  Filed  5-4-88;  8:45  am] 

MUMQ  OOOC  7WS-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReteaM  Na  34-25627;  FU«  Na  SR-CBOE- 
88-05] 

Self-Regulatory  Organizations; 
Ctilcago  Board  Options  Exchange, 
Inc^  Order  Approving  Proposed  Rule 
Cttange 

On  March  25. 1988,  the  Chicago  Board 
Options  Exchange.  Inc.  ("CBOE"), 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  *■  and  Rule  19b-4  >  thereunder,  a 
proposed  rule  change  to  modify  the 
opening  rotation  procedures  in  S  &  P 100 
Options  ("OEX"). 

The  proposed  rule  change  was  noticed 
and  partially  approved  on  an 
accelerated  basis  in  Securities  Exchange 
Act  Release  No.  25545,  April  1. 1988.  53 
FR  11720  (April  8. 1988).  No  comments 
were  received  on  the  proposed  rule 
change. 

The  proposed  nde  change  will  adopt 
Rule  8.15.  which  sets  forth  selection  and 
removal  criteria  for  Lead  Market- 
Makers  ("LMMs")  and  Supplemental 
Market-Makers  ("SMMs")  and 
articulates  their  respective  obligations, 
and  Interpretation  .02  to  Rule  24.13, 
which  describes,  in  part  the  method  by 
which  nonparticipating  market-maker 
and  proprietary  orders  may  participate 
in  the  opening  and  the  setting  of  markets 
by  the  Order  Book  Official  ("OBO"). 
Proposed  Rule  8.15  provides  that  the 
Market  Performance  Committee 
("Committee")  may  appoint  one  or  more 
market-makers  in  good  standing  with  an 
appointment  in  the  OEX  as  LMMs  and 


>  15  U.S.C  78a(b)(l)  (1982). 
*  17  CFR  240.19t>-t  (1968). 


SMMs  to  participate  in  the  modified 
opening  rotation.  LMMs  and  SMMs  shall 
be  appointed  on  the  first  day  following 
an  expiration  for  a  period  of  one  month 
("expiration  month")  and  shall  be 
assigned  to  a  zone  with  one  or  more 
LMMs  or  SMMs.  The  Committee  is  also 
responsible  for  selecting  the  series  to  be 
included  in  a  zone.  Proposed  Rule  8.15 
provides  also  that  in  selecting  LMMs 
and  SMMs  the  Committee  shall 
consider  adequacy  of  capital 
experience  in  trading  index  options.  * 
presence  in  the  OEX  trading  crowd, 
adherence  to  Exchange  rules  and  ability 
to  meet  other  specified  obligations.' 

LMMs  will  be  obligated  to:  (1)  Quote 
firm  two-sided  markets  of  sufficient  size 
in  all  series  assigned  to  their  zone  to 
accommodate  relatively  active  openings: 
(2)  facilitate  customer  order  imbalances 
in  all  series  assigned  to  their  zone;  (3) 
assist  LMMs  in  other  zones  to  faciUtate 
excessive  imbalances;  and  (4)  perform 
the  above  obhgations  for  one  expiration 
month  commencing  on  the  first  day 
following  an  expiration.  SMMs  will  be 
obligated  to  accept  a  previously  agreed 
to  portion  of  opening  order  imbalances 
and  participate  with  the  LMM  in  the 
modified  trading  rotation  for  one 
calendar  week.  Failure  by  either  the 
LMM  or  SMM  to  perform  his  obligations 
may  result  in  suspension  of  up  to  three 
months  from  tracing  in  all  OEX  series. 

The  Committee  may  remove  one  or  all 
LMMs  and  SMMs  in  a  zone  if  one  or 
more  LMMs  or  SMMs  assigned  to  the 
zone  fails  to  meet  his  obligations  or  any 
other  applicable  exchange  rule.  An 
LMM  or  SMM  removed  under  this  Rule 
may  seek  review  of  that  decision  under 
Chapter  XIX  of  the  Exchange  Rules. 
Proposed  Rule  8.15  also  authorizes  the 
Committee  to  appoint  an  interim  LMM 
to  complete  the  monthly  obligations  of 
any  LMM  who  is  removed  from,  no 
longer  eligible  for,  resigns  from,  or  fails 
to  perform  the  duties  of  his  appointment 

Interpretation  .02  to  Rule  24.13 
provides,  in  part,  that  one  or  more 
LMMs  in  each  zone  shall  be  responsible 
for  quoting  a  two-sided  market  in  each 
of  the  series  assigned  to  the  zone.  The 
OBO  shall  apprise  such  LMM  of  the 
order  imbalances  to  be  facilitated  only 
in  extreme  market  conditions  or  when 
there  exists  an  extremely  large 
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■  The  CBOE  hat  clarified  that  theM  criteria  are 
intended  to  ettablith  minimum  participatian  leveli 
only.  The  CBOE  intenda  to  allow  aa  many  qualified 
members  at  apply  to  become  LMMt  or  SMMt.  If 
more  than  enough  member*  who  meet  the  minimum 
participation  levels  apply,  the  Committee  either  will 
appoint  competing  LMMt  in  a  zone  or  rotate 
appointmentt  each  month.  See  Letter  from  Fredric 
M.  Kreiger,  Associate  General  Counsel  CBOE,  to 
Howard  Kramer,  Assistant  Director,  Division  of 
Market  Regulabon,  SEC  dated  April  4. 1988. 


imbalance  of  openiag  ordeis.  Upon 
receiving  the  LMM  laafket  the  OBO  will 
state  the  net  imbalance  in  "^fh  series  to 
the  LMM  who  shall  then  buy  or  sell  the 
imbalance.  Market-makers  who  are  not 
holding  LMM  or  SMM  appointments  can 
participate  in  the  opening  of  an  OEX 
series  by  transmitthig  written  non- 
cancellable  proprietary  and  market 
maker  orders  to  the  LMM  in  that  zone 
ten  minutes  prior  to  the  ojpening  of 
trading.  The  partitnpation  at  tfie  opening 
of  such  market  maker  shaD  not  exceed 
that  of  an  SMM  in  that  zone. 

The  CBOE  States  that  the  proposed 
rule  change  is  designed  to  provide  for  a 
more  rapid  opening  for  the  OEX  by 
reducing  the  average  time  for  openii^ 
rotations  to  approximately  ten  minutes, 
even  under  extreme  market  condilioas 
such  as  those  experienced  in  October. 
The  CBOE  notes  further  that  the 
modified  notation  process  evolved  from 
pilot  programs  using  simultaneous 
rotations  for  series  in  the  more  distant 
expirations.  Hie  proposed  modified 
OEX  rotation  differs  from  the  pflot 
programs  by  providing  for  several  sub- 
crowds  or  zones  and  the  creation  of 
LMMs  and  SMMs. 

The  Commission  finds  that  the 
proposed  nde  change  is  consistent  with 
the  Act  and  in  particular  the 
requirements  of  Section  6  and  the  Rules 
and  Regulations  thereunder  in  that  the 
proposed  rule  change  will  expedite  the 
completion  of  the  opening  rotation.  The 
Commission  believes  that  the 
establishment  of  designated  zones  for 
certain  option  series  that  will  open 
simultaneously  with  the  main  rotation 
and  the  appointment  of  one  or  more 
LMMs  and  SMMs  per  zone  will  increase 
the  speed  of  opening  rotations.  Faster 
opening  rotations  will  reduce  the 
problems  associated  tvith  delayed  free 
trading,  especially  during  extreme 
market  conditions  as  witnessed  during 
the  October  1987  market  decline.*  More 
specifically,  a  more  timely  completion  of 
opening  rotation  and  the  commencement 
of  free  trading  in  all  OEX  option  series 
will  facilitate  fair  options  pricing,  permit 
maricet  makers  to  hedge  positions  moie 
effectively,  provide  more  depth  and 
liquidity  and  contribute  to  price 
continoity.  Finally,  the  Commission  also 
notes  that  the  proposed  nde  change  will 
increase  the  participation  of  more  highly 
capitalized  persons  (LMMs,  SMMs,  and 
non-participating  maricet  makers)  durii^ 
opening  rotation,  and  thereby  contribute 
to  a  more  deep,  liquid,  orderly,  and 
efficient  maricet  nraker  in  index  options. 


*  See  Saoiritiaa  Excfaaqge  Coeimiaaioii.  A  R^orl 
by  the  Otfttien  ofMoHut  Hegulatkm  on  the 
October  1887 Market  Break.  February.  1988.  p.S-S. 


It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act*  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved. 

For  the  Conunisgioa  by  the  Divishn  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Dated:  April  29. 1988. 

jonathsB  a  Kab. 

Secretary. 

(FR  Doc  8&-sgg8  Filed  5-4-88;  8:45  am] 


(Release  Na  34-25629;  ne  Na  SR-NASD- 
88-6J 

SeH-Regubrtory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc;  Order  Approving 
Proposed  Rule  Ctianga 

The  National  Association  of  Securities 
Dealers.  Inc  ("NASD")  submitted  on 
February  18. 1988.  a  proposed  rule 
change  pursuant  to  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act")  and  Rule  19b^  Uiereunder.  The 
proposal  amends  the  Interpretation  of 
the  Board  of  Governors — ^Review  of 
Corporate  Financing,  at  Article  HI, 
Section  1  of  the  NASD  Rules  of  Fair 
Practice,  to  require  the  participation  of  a 
qualified  independent  underwriter  in 
certain  public  offerings  in  which  more 
than  10  percent  of  the  net  proceeds  of 
die  offering  are  directed  to  NASD 
members  participating  in  the 
distribution  of  the  offering,  or  to 
associated  or  affiliated  persons  of  such 
members,  or  to  immediate  family 
members  of  such  persons. 

Notice  of  the  proposed  nJe  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  release 
(Security  Exchange  Act  Release  No. 
25477.  March  17, 1988)  and  by 
publication  in  the  Federal  Register  (53 
FR  9551,  March  23. 1988).  No  comments 
were  received  with  respect  to  the 
proposed  rule  (Jiange. 

liie  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and.  in 
particular,  die  requirements  of  sections 
15A  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  that  the 
above-mentioned  proposed  rule  change 
be,  and  herel)y  is.  approved.  In 
accordance  with  the  letter  amendment 
filed  by  the  NASD  on  April  29, 1S88,  the 


*  15  U.S.C  7aa(b)(2]  (ISB^. 

*  17  CFR  20aa0-a(a)(12)  (USB). 


propoeed  rule  change  will  become 
effective  on  )une  1, 1968. 

For  the  Conuniision,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 
luialhan  G.  Katx, 
Secretary. 

Dated:  April  29, 198a 

(PR  Doc.  8fr-M97  Filed  S-t-88;  8:45  em] 


(Fie  Na  600-1] 

Fluid  Corp.;  Order  of  Suspension  of 
Trading 

May  2, 1988. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  adequate 
information  concerning  the  securities  of 
Fluid  Coiporation  ("Fluid")  and  that 
questions  have  been  raised  concerning, 
among  other  things,  Fluid's  assets, 
business  operations,  and  financial 
condition  as  a  result  of  an  action  filed 
on  March  2, 1988  by  the  United  States 
Small  Business  Administration  against 
Fluid's  wholly  owned  subsidiaries,  Fluid 
Capital  Corporation  and  Fluid  Financial 
Corporation,  in  the  United  States 
District  Court  for  the  District  of  New 
Mexico.  The  Commission  is  of  the 
opinion  that  the  public  interest  and  the 
protection  of  investors  require  a 
suspension  of  trading  in  the  securities  of 
Fluid  Corporation. 

Therefore,  it  is  ordered,  pursuant  to 
section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the  securities 
of  Fluid  Corporation,  over-the-counter  or 
otherwise,  is  suspended  for  the  period 
bom  11:30  ajn.  e.d.L.  May  2, 1988 
through  11:59  p.m.  e.d.t.  on  May  11, 
1988. 

By  the  Coniinigeion, 
Jonathan  G.  Katx, 
Secretary. 

[FR  Doc  86-10026  Filed  5-4-48;  6:45  am] 
WLUiM  cooc  aeie-ei-«i 


[FHe  No.  500-11 

World  Resources  International,  Inc. 
Order  of  Suspension  of  Trading 

May2,U8a 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  adequate  information  concerning 
the  securities  of  World  Resources 
International  Inc.  eWorld")  and  that 
questions  have  been  raised  about 
adequacy  and  accuracy  of  publicly 
disaeminated  information  conoeming. 
among  other  tfatngs,  World's  financial 
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statements,  Bnancial  condition,  assets, 
business  operations,  securities 
transactions,  and  other  matters,  and  the 
Commission  is  of  the  opinion  that  the 
pubUc  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  World. 

Therefore,  it  is  ordered,  pursuant  to 
section  12(k)  of  the  Securities  and 
Exchange  Act  of  1934,  that  trading  in  the 
common  stock  of  World,  over-the- 
counter  or  otherwise,  is  suspended  for 
the  period  from  11:45  a.m.  {e.d.t.)  May  2. 
1988  through  11:59  p.m.  (e.d.t.)  on  May 
11, 196a 

By  the  Commission. 
Jaoatfaan  G.  Katz, 
Secretary. 

(FR  Doc  88-10027  Filed  5-4-88;  8:45  am) 
MUMQ  COOe  M10-01-M 


SMALL  BUSINESS  ADMINISTRATION 
(UcwiM  Na  02/02-0345] 

Intergroup  Venture  Capital  Corp^ 
Surrender  of  License 

Notice  is  hereby  given  that  Intergroup 
Ventiire  Capital  Corporation,  230  Park 
Avenue,  New  York.  New  York  10169, 
has  surrendered  its  license  to  operate  as 
a  small  business  investment  company 
under  the  Small  Business  Investment 
Act  of  1958.  as  amended  (the  Act). 
Intergroup  Venture  Capital  Corporation 
was  licensed  by  the  Small  Business 
Administration  on  August  7, 1976. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
was  accepted  on  April  22, 1988  and 
accordingly,  all  rights,  privileges,  and 
franchises  derived  therefrom  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  May  2. 1988. 
Robert  G.  Linebeiry, 
Deputy  Associate  Administrator  for 
Investment 

[FR  Doc.  88-10033  Filed  5-4-88:  8:45  am] 

nUJNGCOOE  1025-01-11 


lUMfiM  Na  01/01-03451 

Queneska  Capital  Corp^  Issuance  of  a 
Small  Business  Investment  Co.    i 
License  ! 

On  January  21, 1988,  a  notice  was 
published  in  the  Federal  Register  (53  FR 
13)  stating  that  an  application  had  been 
filed  by  Queneska  Capitol  Corporation. 
123  Church  Street,  Burlington,  Vermont 
05401.  with  the  Small  Buisncss 


Administration  (SBA)  pursuant  to 
S  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1988))  for  a  license  to 
operate  as  a  small  business  investment 
company. 

Interested  parties  were  given  until  the 
close  of  business  February  20, 1988,  to 
submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  01/01-0345  on  April 
25, 1988,  to  Queneska  Capital 
Corporation,  to  operate  as  a  small 
business  investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
investment  Companies) 

Dated:  May  2. 1988. 
Roliert  G.  Linebeiry, 
Deputy  Associate  Administrator  for 
Investment 

[FR  Doc.  88-10034  Filed  5-4-88;  8:45  am] 

mUlNG  CODE  MttS-OI-M 


DEPARTMENT  OF  STATE 

Advisory  Committee  on  International 
Law;  Partially  Closed  Meeting 

A  meeting  of  the  Advisory  Committee 
on  International  Law  will  take  place  at 
10:30  a.m.  on  Wednesday,  May  11, 1968, 
in  Room  1205  of  the  Department  of 
State.  2201  C  Street,  NW.,  Washington. 
DC.  The  morning  session  will  not  be 
open  to  the  public;  the  afternoon  session 
(2:30  p.m.  to  3:30  pan.)  will  be  open  to 
the  public  up  to  the  capacity  of  the 
meeting  room. 

The  subject  meeting  will  focus  on 
policy  and  legal  issues  relating  to  the 
immimity  of  foreign  States  and  their 
instrumentalities  in  United  States 
courts,  the  International  Court  of  Justice, 
the  work  of  the  International  Law 
Commission  and  its  relation  to  the  Sixth 
Committee  of  the  United  Nations 
General  Assembly,  the  Torture 
Convention  and  Torture  Victims 
Protection  Act  and  the  United  States 
relationship  to  the  International  Court  of 
Justice.  As  the  morning  session  will 
include  examination  and  discussion  of 
material  classified  in  accordance  with 
Executive  Order  12358  the  disclosure  of 
which  could  adversely  affect  the  foreign 
policy  interests  of  the  United  States,  it 
has  been  closed  pursuant  to  section 
10(d)  of  the  Federal  Advisory  Committee 
Act  and  5  U.S.C.  552b(c)(l)  and  5  U.S.C. 
552b(c)(9)(B). 

Entry  to  the  building  is  controlled  and 
will  be  facilitated  by  advance 


arrangements.  Members  of  the  public 
desiring  to  attend  the  afternoon  session 
should,  prior  to  May  10,  notify  the  Office 
of  the  Assistant  Legal  Adviser  for 
United  Nations  Affairs  (telephone  (202) 
647-6771)  of  their  name,  affiliation, 
address  and  telephone  number  in  order 
to  arrange  admittance. 

This  notice  does  not  provide  the 
normal  15-day  advance  notice  of  the 
subject  meeting  because  the  date  of  the 
meeting  was  changed  from  that 
originally  contemplated  to  allow 
responsible  senior  government  officials 
to  attend. 
Bruce  C  Raslikow, 
Executive  Director. 
April  22, 1988. 
[FR  Doc.  88-8929  Filed  5-4-88;  8:45  am] 

■ILUNa  CODE  4710-OS-M 


[Public  Notice  1060] 

Privacy  Act  of  1974;  New  System  of 
Records 

Notice  is  hereby  given  that  the 
Department  of  State  intends  to  adopt  a 
new  system  of  records,  the 
"Communications  Training  Records, 
STATE-57,"  pursuant  to  the  provisions 
of  the  Privacy  Act  of  1974  (5  U.S.g. 
552a(o))  and  the  Office  of  Management 
and  Budget  Circular  No.  A-130, 
Appendix  I.  A  notice  was  published  at 
53  FR  2796,  February  1, 1988,  proposing 
the  creation  of  this  system  and  inviting 
public  comment  during  the  sixty  day 
period.  Since  no  comments  were 
received,  the  Department  is  adopting  the 
new  system  which  will  read  as  set  forth 
below. 

For  the  Secretary  of  State. 

Dated:  April  21, 1988. 

Richard  C.  Faulk, 

Acting  Assistant  Secretary  for 
Administration. 

STATE-57 

SVSTIMNAMi: 

Conununicalions  Personnel  Training 
Records. 

sccunmr  OASsincATioM: 

Unclassified. 

svsTm  location: 

Office  of  Communications,  Resource 
Management  Training  Division.  2201  C 
Street.  NW.,  Washington,  DC  20520;  and 
Warrenton  Training  Center,  Bear 
Wallow  Road,  Warrenton.  Virginia 
22188. 


CATcaomES  of  mmmviduals  covemd  by  the 
system: 

All  Foreign  Service  professional 
commimications  personnel.  Foreign 
Service  officer  and  secretary  back-up 
communications  personnel,  and  CivU 
Service  communications  personnel 
employed  by  the  Department  of  State. 

CATEQOmeS  OF  RECOmS  IN  THE  SYSTEM: 

Employee's  name,  social  security 
•  account  number,  grade,  date  and  place 
of  birth,  current  and  previous 
assignments.  Continuing  Education 
Units  (CEU'S)  awarded,  previous 
experience  and  educational 
backgrounds,  and  technical  training 
provided  by  the  Office  of 
Communications. 

AUTHOKITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Foreign  Service  Act  of  1980,  as 
amended,  (22  U.S.C.  3901),  and  the  Civil 
Service  Reform  Act  of  1978  (5  U.S.C. 
1101). 

'  ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN 
THE  SYSTEM,  INCUIDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  Office  of  Communications  will 
use  this  record  system  in  determining 
current  and  future  training  requirements 
of  those  individuals  who  are 
professional  commimications  personnel 
'  and  who  have  been  tasked  to  perform 
additional  back-up  communications 
duties  at  Foreign  Service  posts. 

POUaSS  AND  PRACTICES  FOR  STORINO, 
RETRIEVmO,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

'storage: 

Hard  copy,  computer  media. 

RETRIEVABIUTY: 

By  individual  name,  social  security 
account  nimiber,  assignment/posts  and 
types  of  training. 

SAFEGUARDS: 

All  employees  of  the  Department  of 
State  have  undergone  a  background 
security  investigation.  Access  to  the 
Department  of  State  and  its  annexes  is 
controlled  by  security  guards,  and 
admission  is  limited  to  those  individuals 
possessing  a  valid  identification  card  or 
individuals  under  proper  escort  All 
records  containing  personal  information 
on  a  computerized  data  base  are 
accessible  only  through  computer  media 
under  Department  of  State  jurisdiction 
and  placed  in  restricted  areas,  access  to 
whidi  is  limited  to  authorized  personnel. 
Access  to  computerized  files  is 
password-protected  and  under  the  direct 
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responsibility  of  the  system  manager. 
The  system  manager  has  the  capability 
of  printing  audit  trails  of  access  from  the 
computer  media,  thereby  permitting 
regular  ad  hoc  monitoring  of  computer 
usage. 

RETENTION  AND  OISPOSAU 

Biographic  training  data  may  be 
maintained  in  the  system  for  as  long  as 
the  individual  is  employed  by  the 
Department  of  State.  More  specific 
information  regarding  retention  and 
disposal  may  be  obtained  by  writing  to 
the  Director,  Foreign  Affairs  Information 
Management  Center.  Room  1239. 
Department  of  State,  2201  C  Street  NW., 
Washington.  DC  20520. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief  of  Training  Division,  Warrenton 
Training  Center,  Box  3050,  B-47, 
Warrenton.  Virginia  22186. 

NOTIFICATION  procedure: 

Individuals  who  have  reason  to 
believe  that  the  Communications 
Personnel  Training  Records  might 
contain  records  pertaining  to  themselves 
should  write  to  the  Information  and 
Privacy  Coordinator,  Foreign  Affairs 
Information  Management  Center,  Room 
1239,  Department  of  State,  2201  C  Street 
NW..  Washington.  DC  20520.  The 
individual  must  specify  that  he/she 
wishes  the  records  of  the 
Communications  Personnel  Training 
Records  to  be  checked.  At  a  minimum, 
the  individual  must  include:  Date  and 
place  of  birth;  current  mailing  address 
and  zip  code;  signature. 

record  access  procedures: 

Individuals  who  wish  to  gain  access 
to  or  amend  records  pertaining  to 
themselves  should  write  to  the 
Information  and  Privacy  Coordinator, 
Foreign  Affairs  Information 
Management  Center  (address  above). 

CONTESTING  RECORD  PROCEDURES: 

(See  above). 

RECORD  SOURCE  CATEGORIES: 

The  individual  employee  and  the 
Department's  central  personnel 
database. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
[FR  Doc.  88-0938  filed  5-4-«8;  8:45  am] 

WUJNO  COOC  4710-a4-ll 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

[TJ>.  8S-24] 

Commercial  Gauger  Approval;  Compu* 
Survey 

AQElncy:  Customs  Service,  Treasury. 

ACTION:  Notice  of  approval  of  a 
commercial  gauger. 

SUMMARY:  Pursuant  to  S  151.13,  Customs 
Regulations  (19  CFR  151.13),  Compu- 
Survey,  4909  College  Park  Drive,  (P.O. 
Box  69).  Deer  Park.  Texas  77536.  applied 
to  Customs  for  approval  to  gauge 
imported  petroleum  and  petroleum 
products  and  bulk  liquid  organic 
chemicals.  Customs  has  determined  that 
Compu-Survey  meets  all  of  the 
requirements  for  approval. 

Accordingly,  Compu-Survey  is  hereby 
conditionally  approved  to  gauge 
imported  petroleum  and  petroleum 
products  and  bulk  liquid  organic 
chemicals  in  all  Customs  districts. 

EFFECTIVE  DATE:  April  25, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Roger  J.  Crain,  Office  of  Technical 
Services,  U.S.  Customs  Service,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20229  (202-566-2446). 

Dated:  April  29. 1988. 
John  B.  O'Loughlin, 

Director,  Office  of  Technical  Services. 
(FR  Doc.  88-10023  Filed  5-4-88:  8:45  am] 

MLUNO  COOE  a20-02-M 


UNITED  STATES  INFORMATION 
AGENCY 

Book  and  LU>rary  Advisory  Committee, 
Meeting 

A  meeting  of  the  Book  and  Library 
Advisory  Conunittee  will  take  place  on 
May  10, 1988,  in  New  York  City,  NY. 

The  meeting  will  be  held  at  the  New 
York  Public  Library  (Fifth  Avenue  and 
4l8t  Street  Entrance),  from  2:30  p.m. 
until  4:30  p.m. 

Please  contact  Louise  Wheeler  on 
(202)  485-6889  for  further  information. 

Dated:  April  29, 1988. 
Chariea  N.  Canestro, 
Federal  Register  Liaison. 
[FR  Doc.  88-9960  Filed  5-4-88:  8:45  am] 

MLUNO  CODE  ttlO-OI-M 
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Sunshine  Act  Meetings 


TNs  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  tfie  "Government  in  the  Sunshine 
Act"   (Pub.   L  94-409)   5  U.S.C.   552b(eK3). 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

"FEDERAL  REQSTCR"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT.  53  FR  13461, 
April  25, 1988. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  April  27, 1988, 10:00  a.m. 

CHANGE  IN  THE  MEETING:  The  following 

Docket  Numbers  have  been  added: 
Item  No.,  Docket  No.,  and  Company 
CAG-6 


RP8&-63-000  and  RP86-114-000.  Southern 
National  Gas  Company 
Lois  D.  Cashell. 
Acting  Secretary. 
[FR  Doc.  88-10094  Filed  5-3-88  3:39  pm] 

NLUNQ  CODE  C717-01-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  53  FR  15168. 
April  27. 1988. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  THE  MEETING:  11:00  a.m.,  Monday, 
May  2, 1988. 


1988 


UMI 
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CHANGES  IN  THE  MEETING:  Addition  of 

the  following  closed  item(8]  to  the 
meeting: 

Request  by  the  General  Accounting  Office  for 
Board  coBimenI  on  a  draft  report  regarding 
competitive  concerns  of  foreign  financial 
institutions  in  Japan,  the  United  Kingdom, 
and  the  U.S. 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  [202]  452-3204. 

Date:  May  2. 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  88-10028  Filed  5-2-88;  4:34  pmj 

BUXINQ  CODE  S210-01-M 


Corrections 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential.  Rule.  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  conections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  COMMERCE 
Office  of  the  Secretary 
15CFRPart4 
[Docket  No.  70473-7274] 

Public  Information;  Freedom  of 
Information  Act 

Correction 

In  rule  document  88-3797  beginning  on 
page  6972  in  the  issue  of  Friday,  March 
4, 1988,  make  the  following  corrections: 

S4.3    [Corrected] 

1.  On  page  6973,  in  the  second  column, 
in  §  4.3(c)(1).  in  the  10th  line,  "our" 
should  read  "out". 

§4.5    [Corrected] 

2.  On  page  6974,  in  the  first  column,  in 
S  4.5(a),  in  the  18th  line,  "in"  should  read 
"is". 


3.  On  the  same  page,  in  the  second 
column,  in  §  4.5(c),  in  the  15th  line, 
"when"  should  read  "which". 

§4.6    [Corrected] 

4.  On  the  same  page,  in  the  same 
column,  in  §  4.6(a),  in  the  fifth  line, 
"including"  should  read  "excluding". 

5.  On  the  same  page,  in  the  third 
column,  in  §  4.6(a)(4),  in  the  second  line, 
"indicate"  should  read  "indicates". 

6.  Oapage  6975,  in  the  first  column,  in 
§  4.6(b)(3),  in  the  second  line  from  the 
bottom,  "go"  should  read  "forego". 

§4.9    [Corrected] 

7.  On  page  6977,  in  the  second  column, 
in  §  4.9(a)(8),  in  the  26th  line,  "is"  should 
read  "if. 

Note:  For  a  Department  of  Commerce 
correction  to  this  document  see  the  Rules 
section  of  this  issue. 

BILUNG  CODE  1$05-014> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-240080;  FRL-3360-8] 

State  Registrations  of  Pesticides; 
Arizona  et  al. 

Correction 

In  notice  document  88-7513  beginning 
on  page  11339  in  the  issue  of 
Wednesday,  April  6. 1988,  make  the 
following  corrections: 
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1.  On  page  11340,  in  the  second 
column,  under  Floiida,  in  the  third 
paragraph,  in  the  first  line,  "Phone-" 
should  read  "Rhone-";  and  in  the  third 
line,  "Brank"  should  read  "Brand". 

2.  On  the  same  page,  in  the  third 
column,  under  Nevada,  in  the  first  and 
third  lines,  "Wilcon"  should  read 
"Wilco". 

3.  On  the  same  page,  in  the  same 
column,  under  North  Carolina,  in  the 
second  line,  "Chemical"  was  misspelled. 

4.  On  page  11341.  in  the  first  column, 
under  South  Dakota,  in  the  fourth  line, 
"rose"  should  read  "rows". 

5.  On  the  same  page,  in  the  same 
column,  under  Wyoming,  in  the  second 
line,  "Cyanamid"  was  misspelled. 

MLUNO  CODE  1SOS-014 


DEPARTMENT  OF  JUSTICE 

Lodging  of  a  Consent  Decree  Pursuant 
to  ttie  Solid  Waste  Disposal  Act; 
Hermes  Consolidated,  Inc. 

Correction 

In  notice  document  88-9061  beginning 
on  page  14862  in  the  issue  of  Tuesday, 
April  26, 1988,  make  the  following 
correction: 

On  page  14862,  in  the  third  column,  in 
the  third  line,  "April  25. 198sr'  should 
read  "April  15, 198ff'. 

BIUMQ  CODE  150S414 


UMI 


Timnday 
Mays,  19SS 


Part  II 


Department  of  the 
Treasury 


Internal  Revenue  Service 


26  CFR  Parte  1  and  602 

Income  Taxes;  Corporate  Distributions, 

Certain  Nonrecognition  Exchange  and 

Other  Transfers;  Temporary  Regul^ons 

and  Proposed  Rulemaking  by  Cross- 

Reference 


r 
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DEPARTMENT  OF  THE  TREA^RY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  602 
[TJ>.  8198] 


Income  Taxes;  Corporate  DistrilMJtIons 
and  Certain  Nonrecognition  Exdiang* 
and  Ottter  Transfers  Under  Section 
897  (c),  (d).  (e),  (g),  (I),  and  (D  and 
Section  367(eK2)  and  Withholding 
Under  Section  1445(e)  (5)  and  (6) 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Temporary  regulations. 

summary:  This  document  provides  | 
temporary  Income  Tax  Regulations 
relating  to  certain  dispositions  of  U.S. 
real  property  interests.  The  regulations 
provide  rules  for  the  exchange, 
distribution,  or  transfer  of  U.S.  real 
property  interests  without  recognition  of 
gain  under  the  Foreign  Investment  in 
Real  Property  Tax  Act  of  1980.  The 
regulations  also  treat  interests  in  certain 
partnerships  as  entirely  U.S.  real 
property  interests  for  purposes  of 
withholding  on  the  proceeds  from 
dispositions  of  such  interests.  In 
addition,  the  regulations  provide  rules 
with  respect  to  the  treatment  of  interests 
in  publicly  traded  corporations.  The  text 
of  the  temporary  regulations  set  forth  in 
this  document  serves  as  the  text  of  the 
proposed  regulations  cross-referenced  in 
the  notice  of  proposed  regulations  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 

DATES:  Except  as  otherwise  specifically 
provided,  §§  1.897-4AT,  1.897-5T.  and 
1.897-6T  apply  to  exchanges, 
distributions,  or  transfers  of  U.S.  real 
property  interests  occurring  after  June 
18, 1980,  and  are  effective  as  of  that 
date.  Changes  and  additions  to  portions 
of  the  existing  regulations  made  by 
§S  1.897-7T.  1.897-8T,  I.a97-9T  except 
paragraph  (e]  of  1.1445-lOT  and  1.1445- 
IIT  are  generally  effective  after  Jtme  6, 
1988.  Paragraph  (e)  of  S  1.897-9T  dealing 
with  foreign  governments  and 
international  organizations  is  effective 
July  1, 1988.  The  special  rules  of. 
S  1.1445-OT  for  section  1034 
nonrecognition  are  effective  after 
August  3, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  P.  Besecky  of  the  Office  of 
Associate  Chief  Coimsel  (International] 
within  the  Office  of  Chief  Counsel.  I 
Internal  Revenue  Service,  1111         ' 
Constitution  Avenue  NW.,  Washington, 
DC  20224  (Atbi:  CC:LR:T).  Telephone 
202-566-3319  (not  a  toll-free  call). 


SUPPLEMENTARY  INFORMATION: 

Backgnnind 

This  document  contains  temporary 
Income  Tax  Regulations  (28  CFR  Part  1) 
under  section  897  (c),  (d),  (e).  (g),  (i)  and 
(j)  of  the  Internal  Revenue  Code  of  1986, 
as  added  by  section  1122  of  the  Foreign 
Investment  in  Real  Property  Tax  Act  of 
1980  ("FIRPTA")  (94  Stat  2599,  2682, 
Pub.  L  96-499)  and  amended  by  section 
831  of  the  Economic  Recovery  Tax  Act 
of  1981  (95  Stat.  172,  352,  Pub.  L  97-34). 
This  document  also  contains  limited 
temporary  Income  Tax  Regulations  (26 
CFR  Part  1)  under  the  authority  of 
section  367(e)(2)  of  the  Internal  Revenue 
Code  of  1986,  as  added  by  section 
631(d)(1)  of  the  Tax  Reform  Act  of  1986 
(100  Stat.  2085.  2272.  Pub.  L  99-514).  The 
regulations  are  issued  under  the 
authority  contained  in  section  897  (d), 
(e).  (g).  and  (j),  section  1125(d)  of 
FfRFTA,  section  367(e)(2),  section 
1445(e)  (5)  and  (6).  and  section  7805(a). 

Section  897(a)  of  the  Internal  Revenue 
Code  treats  gain  or  loss  derived  by 
nonresident  alien  individuals  or  foreign 
corporations  from  the  disposition  of  U.S. 
real  property  interest  as  if  such  gain  or 
loss  were  effectively  connected  with  a 
U.S.  frade  or  business.  Section  897  (d). 
(e),  and  (g)  provide  rules  for  the 
appUcation  of  section  897(a)  to  certain 
distributions  and  nonrecognition 
exchanges.  Section  897(c)  provides,  inter 
alia,  a  rule  excepting  from  treatment  as 
U.S.  real  property  interests  certain 
interests  in  publicly  traded  domestic 
corporations.  The4emporary  regulations 
under  section  367(e)(?)  relate  to  the 
liquidation  of  certain  corporations 
holding  U.S.  real  property  interests.  The 
regulations  under  section  1445(e)(6) 
require  withholding  in  certain  instances 
on  the  disposition  of  partnership 
interests  and  on  the  distribution  of  U.S. 
real  property  interests  by  partnerships. 

Discussion 

Section  897(d)  in  General 

Section  897(d)(1)  provides,  in  general, 
that  gain  shall  be  recognized  by  a 
foreign  corporation  on  its  dist^bution, 
including  by  way  of  liquidation  or 
redemption,  of  a  United  States  real 
property  interests,  except  to  the  extent 
otherwise  provided  in  regulations.  The 
gain  recognized  is  the  excess  of  the  fair 
marliet  value  of  such  interest  as  of  the 
time  of  the  distribution  over  its  adjusted 
basis. 

Section  897(d)(2)  provides  that  gain  is 
not  recognized  under  section  897(d)(1)  if 
certain  conditions  are  satisfied.  The 
conditions  are  that,  at  the  time  of  the 
receipt  of  the  property,  the  distributee 
would  be  subject  to  income  taxation  on 
a  subsequent  disposition  of  the  property, 
and  the  basis  of  the  property  is  no 


greater  than  the  adjusted  basis  of  such 
property  before  the  disposition 
increased  by  the  amount  of  gain 
recognized  by  the  distributing 
corporation. 

Distributions  by  Domestic  Corporations 

Generally,  the  basis  of  property 
received  by  a  foreign  shareholder  from  a 
domestic  corporation  in  a  section  301 
distribution  is  determined  under  section 
301(b).  Section  897(f)  provides  that  in 
the  case  of  a  distribution  of  a  United 
States  real  property  interest  by  a 
domestic  corporation  to  a  foreign 
shareholder,  such  shareholder's  basis 
shall  not  exceed  the  adjusted  basis  of 
the  property  before  the  distribution  in 
the  hands  of  the  domestic  corporation 
increased  by  gain  recognized  by  the 
domestic  corporation  on  the  distribution 
that  is  subject  to  U.S.  taxation  and 
'increased  by  any  U.S.  tax  paid  by  or  on 
behalf  of  the  foreign  shareholder  with 
respect  to  the  distribution. 

If  a  corporation  that  is  a  United  States 
real  property  holding  corporation 
distributes  property  to  a  foreign 
shareholder  with  respect  to  its  stock,  the 
foreign  shareholder  is  treated  as  having 
disposed  of  a  United  States  real 
property  interest.  Gain  or  loss  is 
recognized  to  the  extent  that  part  or  all 
of  the  distribution  is  treated  under 
sections  301(c)(3)(A),  302(a),  or  331(a)  as 
made  in  full  payment  in  exchange  for 
stock. 

If  a  United  States  real  property 
holding  corporation  completely 
liquidates  under  section  331(a)  after  the 
repeal  of  the  General  Utilities  doctrine, 
and  all  gain  is  recognized  at  the  U.S. 
corporate  level  under  section  336(a), 
there  is  no  further  shareholder  level  tax 
under  section  897(a)  with  respect  to  the 
section  331  exchange.  Under  the 
cleansing  provision  of  section 
897(c)(1)(B),  the  shares  in  the  U.S. 
corporation  are  not  treated  as  U.S.  real 
property  interests. 

If  a  corporation  (other  than  certain 
corporations  making  an  effective 
election  under  section  897(i))  that  is  a 
United  States  real  property  holding 
corporation  distributes  property  after 
July  31, 1986,  and  after  the  repeal  of  the 
General  Utilities  doctrine  under 
sections  332  and  334(b)(1)  to  an  80 
percent  foreign  corporate  shareholder 
with  respect  to  its  stock,  the  foreign 
corporate  shareholder  is  not  treated  as 
having  disposed  of  a  United  States  real 
property  interest  in  a  recognition 
transaction.  The  foreign  corporate 
shareholder's  basis  in  the  U.S.  real 
property  interest  will  be  the  same  as  in 
the  hands  of  the  domestic  corporation. 


The  consequences  of  the  transaction 
under  section  367(e)(2)  are  also  clarified 

Rules  are  provided  for  foreign 
corporations  that  have  elected  under 
section  887(i)  to  be  treated  as  domestic 
corporations  for  purposes  of  section  897. 
A  ride  is  also  provided  for  section  333 
elections. 

Distributions  by  Foreign  Corporatioat 

A  foreign  cmporation  that  distributes 
a  United  States  real  property  interest 
must  recograze  gain,  t>at  not  loss,  on  the 
distribution  except  as  otherwise 
provided.  Cain  is  not  recogtiised  by  a 
foreign  ooiporation  if,  at  the  6me  of  ^ 
distribution,  die  recipient  shareholder 
would  be  subject  to  United  States 
taxation  in  accordance  «dth  die 
provisions  of  die  regulations  on  a 
subsequent  dispositioB  (rf  the  Umted 
States  real  property  interest  and  tbe 
recipient  sbareholder's  basis  in  the 
United  States  real  property  interest  is 
equal  to  or  less  than  the  basis  of  the 
property  in  the  corporation's  hands 
increased  by  the  amount  of  gain 
recognized  by  tbe  ooiparatien. 
Regi2ati(His  for  determining  the 
distributee's  basis  in  the  rfwirth^nted 
property  are  provided. 

Tlie  distributing  foreiga  corporation  in 
a  liquidation  distribution  to  its  80 
peroent  forei^  corporate  sliarehaider 
after  July  31, 1986.  under  sections  332(a), 
337(a)  and  367(e)(2)  shall  not  recogoize 
gain  on  the  U.S.  real  property  interests 
distributed. 

Regulations  are  provided  for  certain 
section  355  distributions  by  foreign 
corporations  and  the  distribution  of 
domestic  corporation  stock  by  a  foreign 
corporation  in  a  reorganization  under 
section  368(a)(1)  (q,  (D),  or  (F).  The 
Service  invites  comments  concerning 
alternative  methods  of  treating  the 
distribution  of  domestic  corporation 
stock  by  a  foreign  corporation  in  an 
inbound  reorganization  such  as  basis 
adjustments.  An  anti-abuse  rule  that 
treats  certain  stock  fransfers  followed 
by  a  liquidatian  as  an  inbound 
reorganization  is  also  provided. 

A  foreign  corporation  may  not  use 
section  337  as  in  effect  prior  to  the  Tax 
Reform  Act  of  1966  to  sell  a  U.S.  real 
property  interest 

Ine  regulations  also  include  a 
provision  for  the  section  897(1)  credit  in 
coD^ilete  liquidations. 

General  Nonrecognition  Rales 

NonrecognitioB  c^gain  or  loss  may  be 
obtained  witib  respect  to  certain 
distributions  or  exdianges  under 
proposed  H  1.897-ST  and  IMTr^ffT  of 
United  States  real  property  Interests  tf 
the  interests  are  sid)]ect  to  United  States 
taxation  on  subsequent  duposition. 


Certain  procedural  requirements  must 
also  be  fulfilled.  If  a  recipient  waives  the 
otherwise  applicable  benefits  of  a 
Uaited  States  income  tax  treaty,  an 
interest  otherwise  qualifying  shall  be 
coosidered  to  be  sd^ect  to  United 
States  taxation  upon  its  subsequent 
disposition. 

Section  897(e)  in  General 

Section  a97(e)(l)  provitks  that  any 
nonrecognition  provision  sliall  apply  to 
a  transaction  <Nily  in  the  case  of  an 
exchange  of  a  United  States  real 
property  intoest  for  an  interest  the  sale 
of  whicii  would  be  subject  to  United 
States  taxation. 

Section  807(e)(2)  authorices  the 
Secretary  to  issue  necessaiy  or 
appropriate  regulations  to  prevent  the 
avoidanoe  of  Federal  income  taxes. 
These  regulations  provide  the  extent  to 
which  nonrecognition  provisions  sliall 
apply  under  section  897,  and  the  extent 
to  which  transfers  of  property  in 
reoiganizations  shall  be  treated  as  sales 
of  property  at  fair  market  value. 

Nonrecognition  Exchanges 

The  regulation  provides  that  a 
nonrecognition  provision  shall  apply  to 
a  transfer  of  a  United  States  real 
property  interest  by  a  foreign  person 
only  to  the  extent  that  a  United  States 
real  property  interest  is  exchanged  for  a 
United  States  real  property  interest 
which  immediately  following  the 
exchange  would  be  subject  to  United 
States  taxation  upon  its  disposition.  An 
interest  is  subject  to  United  States 
taxation  upon  its  disposition  in 
accordance  with  the  general 
nonrecognition  rules  described  above.  A 
nonrecognition  pra>vision  is  any 
provision  of  the  Code  which  provides 
that  gain  or  loss  shall  not  be  recoghized 
if  the  requirements  of  that  provision  are 
met  U  die  nonrecognition  provision 
does  not  apply,  then  the  interest 
transferred  Ik  subject  to  taxation  under 
section  897. 

If  a  nonrecognition  provision  applies 
to  the  transfer  of  a  United  States  real 
property  interest  then  the  basis  of  the 
propvty  received  by  tbe  transferor  is 
determined  wider  the  generally 
appBcd>le  rules.  Tlie  ^sis  of  the 
exchanged  property  received  by  the 
transferee  is  detennined  under  tlie 
generally  applicable  rules.  If  the 
transferor  recogniaes  gain  on  the 
exchange  of  a  United  States  real 
property  interest  then  the  transferee's 
basis  in  the  property  tvill  be  inoreased  if 
the  generally  appHcable  rules  so 
provide. 

A  transfaror  that  receives 
nonqualifying  property,  such  as  a 
foreign  real  property  interest  in  addition 


to  United  States  real  property  interests 
subject  to  United  States  tax  on 
disposition  must  recognize  gain  or  loss 
equal  to  the  lesser  of  either  (1)  die  sum 
of  the  cash  received  plus  the  fair  market 
value  of  the  nonqualifying  property 
received,  or  (2)  ^e  gain  or  loss  realized 
with  respect  to  the  United  States  real 
property  interest  transferred.  Specific 
rules  are  provided  for  mixed  exchanges 
where  both  a  United  States  real 
property  interest  and  other  property 
(including  cash)  is  tannsferred  in 
exchange  both  for  qualifying  and 
nonqualifying  property. 

Rules  are  also  provided  for  certain 
foreign  to  foreign  transfers  in  section  381 
transactions,  and  contributions  to 
capital  under  section  897(j). 

Anti-Abuse  Provisions 

Rules  denying  nonrecognition  with 
respect  to  certain  tax  avoidance 
traiisfiBrs  are  provided.  These  include 
certain  transfers  by  foreign  persons  to 
domestic  corporations,  basis  adjustment 
for  certain  related  person  transactions, 
and  the  rearrangement  of  ownenhip  to 
gain  a  treafy  benefit. 

Partnership  Interests— Section  897(g) 
and  Section  1445(e) 

An  interest  in  a  partnership  in  rAich 
fiffy  percent  or  more  in  value  of  the 
gross  assets  consist  of  U.S.  real  property 
interests  and  ninefy  percent  or  more  of 
the  value  of  the  gross  assets  consist  of 
U.S.  real  property  mterests  and  cash  or 
cash  equivalents  is  considered  entirely  a 
U.S.  real  property  interest  for  purposes 
of  withholding  on  dispositions  of  such 
interests. 

Section  1034  Rollovers— Sections  897(e) 
and  1445 

A  rule  is  provided  under  section 
897(e)  that  permits  a  nonresident  aKen 
individual  to  utilize  section  1034  on  the 
sale  of  a  principal  residence  that  is  a 
U.S.  real  propoty  interest  when  another 
U.S.  real  property  interest  is  purchased 
and  used  as  a  principal  residence  within 
a  two  year  period  before  or  after  the 
sale.  Gain  recognition  is  required  if  the 
principal  residence  purchased  is  not  a 
U.S.  real  property  interest.  Special 
withholding  rules  under  section  1445  are 
also  provided  with  respect  to  the  sale  of 
a  principal  residence  for  more  than 
$300,00a 

Section  897(1)  Elections— U.S.  real 
property  holding  corporation  status 
required 

A  rule  is  provided  under  section  807(i) 
that  requires  that  a  foreign  corporation 
making  an  election  under  that  provision 
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must  be  a  U.S.  real  property  holding 
corporation. 

Section  897(a)— Definition  of  foreign 
person 

The  definition  of  foreign  person  in  the 
regulations  under  section  897(a]  is 
clarified  to  explain  under  which 
circumstances  a  foreign  government  is 
taxable  under  (or  subject  to]  section^ 
897, 1445,  and  6039C. 

Section  897(c)(3)  in  general 

Section  897(c)(3)  excepts  certain 
interests  in  a  U.S.  real  property  holding 
corporation  from  treatment  as  a  U.S. 
real  property  interest.  Dispositions  by 
foreign  persons  of  interests  in  a  U.S. 
corporation  which  are  not  treated  as 
U.S.  real  property  interests  are  not  i 
subject  to  tax  under  section  897.      I 
Beneficial  ownership  of  an  interest  of 
five  percent  or  less  of  any  class  of  stock 
of  a  domestic  corporation  which  is  I 
regularly  traded  on  an  estabUshed 
securities  market  is  not  treated  as  a  U.S. 
real  property  interest.  In  addition,  the 
current  regulations  provide  that  any 
other  interest  in  a  domestic  U.S.  real 
property  holding  corporation  is  not 
treated  as  a  U.S.  real  property  interest  if 
the  fair  market  value  of  the  interest  is 
five  percent  or  less  of  the  fair  market 
value  of  the  regularly  traded  class  of 
stock  of  the  U.S.  real  property  holding 
corporation  with  the  lowest  fair  market 
value.  The  regulations  under  section 
897(c)(3)  are  being  modified  in  the 
following  respects.  I 

Interests  Traded  on  Foreign  Securities 
Markets  . 

Interests  in  a  domestic  corporation 
traded  on  foreign  securities  markets 
must  be  registered  pursuant  to  the 
Seciuities  Exchange  Act  of  1934  (the 
"1934  Act"),  15  U.S.C.  78,  to  be  treated 
as  "regularly  traded"  interests  for 
purposes  of  section  897(c](3].  This  rule  is 
modified  to  provide  an  alternative 
reporting  requirement  for  corporations 
not  otherwise  required  to  register  under 
the  1934  Act.  In  lieu  of  registration  with 
the  SEC,  such  corporations  may  file  with 
the  Service  a  report  disclosing  the 
beneficial  owners  of  interests  greater 
than  5  percent  of  any  class  of  interests 
in  the  corporation  which  are  traded  on 
foreign  securities  markets,  and  such 
other  identifying  information  as  the 
Service  requires.  In  addition,  a  class  of 
interest  traded  on  foreign  seciuities 
markets  must  satisfy  certain  volume 
requirements  to  be  treated  as  regularly 
traded  within  the  meaning  of  section 
897(c)(3). 


Non-Regularly  Traded  Interests  in 
Publicly  Traded  Corporations 

Beneficial  ownership  of  an  Interest  in 
a  domestic  U.S.  real  property  holding 
corporation  which  is  not  itself  regularly 
traded  is  treated  as  a  U.S.  real  property 
interest  only  if  the  fair  market  value  of 
the  interest  on  the  date  it  was  acquired 
is  greater  than  five  percent  of  the  fair 
market  value  of  the  regularly  traded 
class  of  interests  of  the  U.S.  real 
property  holding  corporation  having  the 
lowest  fair  market  value.  This  rule  is 
modified  to  provide  that  beneficial 
ownership  of  an  interest  in  a  class  of 
non-regularly  traded  convertible 
interests  in  a  domestic  U.S.  real  property 
holding  corporation  will  be  treated  as  a 
U.S.  real  property  interest  only  if  the 
interest  is  greater  than  5  percent  of  the 
fair  market  value  of  the  class  of  stock 
into  which  the  interest  is  convertible. 

Need  for  Temporary  Regulations 

These  regulations,  if  adopted,  would 
generally  apply  to  all  transactions 
occurring  after  June  18, 1980.  However, 
§  1.897-5T(b)(2)(iv)  applies  only  to 
certain  transactions  occurring  after  July 
31. 1988;  §  S  1.897-7T,  1.897-8T.  and 
1.1445-lOT  apply  only  to  certain 
transactions  occurrring  30  days  after 
publication  of  this  doaunent  in  the 
Federal  Register,  and  9 1.1445-OT 
applies  only  to  certain  transfers 
occurring  90  days  after  publication  of 
this  document  in  the  Federal  Register. 

The  temporary  regulations  will  clarify 
unsettled  law  in  this  area,  and  provide 
taxpayers  with  needed  immediate 
guidance.  Many  taxpayers  have  not 
been  able  to  effectuate  transactions, 
such  as  corporate  reorganizations, 
because  of  the  lack  of  regulatory 
guidance.  This  effective  date  is  also 
necessary  to  prevent  avoidance  of  tax. 

The  effective  date  for  S  1.897- 
5(b)(2)(iv)  corresponds  with  the  effective 
date  of  the  repeal  of  the  General 
Utilities  doctrine.  The  concepts 
underlying  the  repeal  of  the  General 
Utilities  doctrine  are  incorporated  in  the 
proposed  regulations.  The  effective  date 
of  paragraph  (e)  of  S  1.897-OT 
corresponds  with  the  effective  date  of 
the  amendment  of  section  892  by  the 
Tax  Reform  Act  of  1986. 

The  extraordinary,  retroactive 
regulatory  relief  from  the  rules  of  section 
897  (d)  and  (e)  has  been  provided 
because  these  regulations  are 
considered  to  be  issued  under  unusual 
circumstances. 

For  all  of  these  reasons,  this 
regulation  is  not  issued  subject  to  the 
pubUc  notice  requirements  of  5  U.S.C. 
section  553  (b)  or  to  the  effective  date 


limitation  of  paragraph  (d)  of  that 
section. 

Special  Analyses 

It  has  been  determined  that  these 
temporary  regulations  are  not  a  major 
rule  as  defined  in  Executive  Order  12291 
and  that  a  Regulatory  Impact  Analysis 
is  therefore  not  required.  It  has  also 
been  determined  that  these  regulations 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Few  small  entities  would  be  affected  by 
these  regulations.  A  regulatory 
fiexibility  analysis,  therefore,  is  not 
required  under  the  Regulatory  FlexibiUty 
Act  (5  U.S.C.  chapter  6).  The  collection 
of  information  contained  in  these 
regulations  has  been  submitted  to  the 
Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980.  These 
requirements  have  been  approved  by 
OMB. 

Drafting  Infoimation 

The  principal  author  of  this  regulation 
is  Charles  P.  Besecky  of  the  Office  of 
Associate  Chief  Counsel  (International), 
within  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations  on  matters  of  substance 
and  style. 

List  of  SubjecU 

28  CFR  1.861-1  to  1.997-1 

Income  taxes,  AUens,  Exports,  DISC, 
Foreign  Investment  in  U.S.,  Foreign  tax 
credit,  FSC,  Soiut:es  of  income,  United 
States  investments  abroad. 

26  CFR  1.1441-1  to  1.1465-1 

Income  taxes.  Aliens,  Foreign 
corporations. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements.. 

Amendments  to  the  Regulations 

Accordingly,  26  CFR  Part  1  and  Part 
602  are  amended  as  follows: 

Income  Tax  Regulations 

Paragraph  1.  The  authority  citation  for 
Part  1  is  amended  by  adding  the 
following  citations:  (citations  before 
*  *  *  indicate  general  rulemaking 
authority). 

Autfaoiily:  26  U.S.C.  7805  *  *  'Sections 
1397-5T,  1.897-eT  and  1.887-7T  also  issued 
under  26  U.S.C.  897  (d),  (e),  (g)  and  (j)  and  26 
U.S.C.  367(e)(2)  *  *  *  section  1.1445-lOT  also 
issued  under  26  U.S.C.  1445(e](e). 


81.897-1    lAmended] 

Par.  2.  Section  1.897-1  is  amended  by 
removing  paragraphs  (c)(2)(iii)(B),  and 
(n)  effective  on  June  6, 1988,  by  removing 
the  first  second,  fifth  and  sixUi 
sentences  of  paragraph  (k),  effective  on 
June  6, 1988,  and  by  removing  the  third 
and  fourth  sentences  of  paragraph  (k), 
effective  July  1. 1986.  Paragraphs 
(c)(2)(iii)(B),  (k),  and  (n)  are  hereby 
reserved. 

Par.  3.  The  following  new  sections  are 
added  immediately  after  S 1-897-4:    - 

S1.897-4AT    Table  of  contents 
(Temporary). 

S  1.897-5T    Coiporate  distributions 
(Tamporaiy). 

(a)  Purpose  and  scope. 

(b)  Distributions  by  domestic  corporations. 

(1)  Limitation  of  basis  upon  dividend 
distribution  of  U.S.  real  property  interest 

(2)  Distributions  by  U.S.  real  property 
holding  corporation  under  generally 
applicable  rules. 

(3)  Section  332  liquidations  of  U.S.  real 
property  holding  corporations. 

(i)  General  rules. 

(ii)  Distribution  to  a  foreign  corporation 
under  section  332  after  June  18, 1960,  and 
before  the  repeal  of  the  General  Utilities 
doctrine. 

(iii)  Distribution  to  a  foreign  corporation 
under  section  332  and  former  section 
334(b)(2)  after  June  la  1980. 

(iv)  Distribution  to  a  foreign  corporation 
under  section  332(a]  after  July  31, 1986  and 
after  the  repeal  of  the  General  Utilities 
doctrine. 
■   (A)  Liquidation  of  domestic  corporation. 

(B)  Liquidation  of  certain  foreign 
corporations  making  a  section  897(i)  election. 

(v)  Transfer  of  foreign  corporation  stock 
followed  by  a  section  332  liquidation  treated 
as  a  reorganization. 

(4)  Section  897(i)  companies. 

(5)  Examples. 

(6)  Section  333  elections, 
(i)  General  rule. 

(ii)  Example. 

(c)  Distributions  of  U.S.  real  property 
interests  by  foreign  corporations. 

(1)  Recognition  of  gain  required. 

(2)  Recognition  of  gain  not  required, 
(i)  Statutory  exception. 

(ii)  Section  332  liquidations. 

(A)  In  general. 

(B)  Recognition  of  gain  required  in  certain 
section  332  liquidations. 

(iii)  Examples. 

(3)  Limitation  of  gain  recognized  under 
paragraph  (c)(1)  of  this  section  for  certain 
section  355  distributions. 

(i)  In  general, 
(ii)  Example. 

(4)  Distribution  by  a  foreign  corporation  in     i 
certain  reorganizations.      , 

(i)  In  general. 

(ii)  Statutory  exception. 

(iii)  Regulatory  limitation  on  gain 
reco^iized. 

(iv)  Examples. 
•  (5)  Sales  of  U.S.  real  property  interests  by 
foreign  coiporations  under  section  337. 
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(6)  Section  897(1}  credit 

(7)  Other  applicable  rules. 

(d)  Rules  of  general  application. 

(1)  Interests  subject  to  taxation  upon  later 
dispositions. 

(i)  In  general. 

(ii)  Effects  of  income  tax  treaties. 

(A)  Effect  of  treaty  exemption  from  tax. 

(B)  Effect  of  treaty  reduction  of  tax. 

(C)  Waiver  of  ti«aty  benefits  to  preserve 
nonrecognition. 

(iii)  Procedural  requirements. 

(2)  Treaty  exception  to  imposition  of  tax. 

(3)  Withholding. 

(4)  Effect  on  earnings  and  profits. 

(e)  Effective  date. 

S  lJn7-6T    Noniscognitioo  exchanges 
applicable  to  coiporations  their  shareholders, 
and  other  taxpayers,  and  certain  transfers  of 
property  in  coqiorata  leocganizations 
(Temporary). 

(a)  Nonrecognition  exchanges. 

(1)  In  general. 

(2)  Definition  of  nonrecognition  provision. 

(3)  Consequence  of  nonapplication  of 
nonrecognition  provisions. 

(4)  Section  355  distributions  treated  as 
exchanges. 

(5)  Section  1034  rollover  of  gain. 

(i)  Purchase  of  foreign  principal  residence, 
(ii)  Purchase  of  U.S.  principal  residence. 

(6)  Determination  of  basis. 

(7)  Examples. 

(8)  Treatment  of  nonqualifying  property, 
(i)  In  general. 

(ii)  Treatment  of  mixed  exchanges. 

(A)  Allocation  of  nonquaUfying  property. 

(B)  Recognition  of  gain. 

(C)  Treabnent  of  odier  amounts, 
(iii)  Example. 

(9)  Treaty  exception  to  imposition  of  tax. 

(b)  Certain  foreign  to  foreign  exchanges. 

(1)  Exceptions  to  the  general  rule. 

(2)  Applicability  of  exception. 

(3)  No  exceptions. 

(4)  Examples. 

(5)  Contribution  of  property. 

(c)  Denial  of  nonrecognition  with  respect  to 
certain  tax  avoidance  transfers. 

(1)  In  general. 

(2)  Certain  transfers  to  domestic 
corporations. 

(i)  General  rule, 
(ii)  Example. 

(3)  Basis  adjustment  for  certain  related 
person  transactions. 

(4)  Rearrangement  of  ownership  to  gain 
treaty  benefit 

(d)  Effective  date. 

S 1J97-7T    Treatment  of  certain  partnership 
interests  as  entirely  U.S.  real  property 
interests  under  section  897(g)  (Temporary). 

(a)  Rule. 

(b)  Effective  date. 

S 1M7-8T    SUtus  as  a  U.S.  real  property 
holding  oorporatioo  as  a  ooodilion  for  electing 
sactkw  W7(i)  pursuant  to  S 1M7-3 
(Temporary). 

(a)  Purpose  and  scope. 

(b)  General  conditions. 

(c)  Effective  date. 


S 1M7-ST    Treatment  of  certain  interests  in 
publicly  traded  corporations,  definition  of 
foreign  person,  and  foreign  governments  and 
inlematiooal  organisations  (Temporary). 

(a)  Purpose  and  scope. 

(b) 

(c)  Foreign  person. 

(d)  Regularly  traded. 

(ej  Foreign  governments  and  international 
organizations, 
(f)  Effective  date. 

S1.897-5T    Corporate  distributions 
(Temporary). 

(a)  Purpose  and  scope.  This  section 
provides  rules  concerning  the 
recognition  of  gain  or  loss  and 
adjustments  to  basis  required  with 
respect  to  certain  corporate 
distributions  that  are  subject  to  section 
897.  Paragraph  (b)  of  this  section 
provides  rules  concerning  such 
distributions  by  domestic  corporations, 
including  distributions  under  section 
301,  distributions  in  redemption  of  stock, 
and  distributions  in  Uquidation. 
Paragraph  (c)  sets  forth  rules  concerning 
distributions  by  foreign  corporations, 
including  distributions  under  sections  ~ 
301  and  355,  distributions  in  redemption 
of  stock,  and  distributions  in  liquidation. 
Finally,  various  rules  generally 
apphcable  to  distributions  subject  to 
this  section,  as  well  as  to  transfers 
subject  to  9 1.897-6T.  are  set  forth  in 
paragraph  (d).  The  rules  contained  in 
this  section  are  also  subject  to  the  tax 
avoidance  rules  of  S  1.897-6T(c). 

(b)  Distributions  by  domestic 
coiporations — (1)  Limitation  of  basis 
upon  dividend  distribution  of  U.S.  real 
property  interest.  Under  section  897(f),  if 
any  domestic  corporation  (distributing 
corporation)  distributes  a  U.S.  real 
property  interest  to  a  shareholder  that  is 
a  foreign  person  (distributee)  in  a 
distribution  to  which  section  301 
applies,  then  the  basis  of  the  distributed 
U.S.  real  property  interest  in  the  hands 
of  the  foreign  distributee  shall  be 
determined  in  accordance  with  the 
provisions  of  section  301(d),  and  shall 
not  exceed — 

(i)  The  adjusted  basis  of  the  property 
before  the  distribution  in  the  hands  of 
the  distributing  corporation,  increased 
by 
,     (ii)  The  sum  of— 

(A)  Any  gain  recognized  by  the 
distributing  corporation  on  the 
distribution,  and 

(B)  Any  U.S.  tax  paid  by  or  on  behalf 
of  the  distributee  with  respect  to  the 
distribution. 

(2)  Distributions  by  U.S.  real  property 
holding  corporations  which  are  taxable 
exchanges  of  stock  under  generally 
applicable  rules.  U  a  domestic 
corporation,  stock  in  which  is  treated  as 
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a  U.S.  real  property  interest,  distributes 
property  with  respect  to  such  stock  to  a 
foreign  shareholder,  the  distributee  shall 
be  treated  as  having  disposed  of  a  U.S. 
real  property  interest,  and  shall 
recognize  gain  or  loss  on  the  stock  of 
such  domestic  corporation  to  the  extent 
that  with  respect  to  the  distributees — 

(i)  Part  of  all  of  the  distribution  is 
treated  pursuant  to  section  301(c)(3)(A) 
as  a  sale  or  exchange  of  stock; 

(ii)  Part  or  all  of  the  distribution  is 
treated  pursuant  to  section  302(a)  as 
made  in  part  or  full  payment  in 
exchange  for  stock:  or 

(iii)  Part  or  all  of  the  distribution  is 
treated  pursuant  to  section  331(a)  as 
made  in  full  payment  in  exchange  for 
stock. 

Stock  in  a  domestic  corporation  shall 
not  be  considered  a  U.S.  real  property 
interest  pursuant  to  the  provisions  of 
1 1.897-2(f)(2)  if  the  corporation  does  not 
hold  any  U.S.  real  property  interests  and 
has  disposed  of  all  of  its  U.S.  real 
property  interests  owned  within  the 
previous  Hve  years  in  transactions  in 
V^ch  the  full  amount  of  gain  was 
recognized  under  the  rules  of  §  1.897- 
2(f](2].  If  gain  is  recognized  at  the 
corporate  level  on  either  a  distribution 
of  a  U.S.  real  property  interest  or  a  sale 
of  a  U.S.  real  property  interest  in  a 
liquidation,  soch  distribution  or  sale 
shall  be  considered  a  disposition  for 
purposes  of  S  1.897-2(fM2).  With  regard 
to  the  consequences  of  a  distribution 
from  a  U.S.  real  property  holding 
corporation  under  section  355(a),  see 
5l.8e7-8T(a)(l}and(4). 

[an  Section  332  liquidations  of  U.S. 
real  property  holding  corporatiana-^i) 
General  rules.  Exchanges  that  are 
subject  to  section  897(e)  are  normally 
covered  by  $  1.887-6T(a)  (1).  (2)  and  (3). 
This  paragraph  (b)(3)  provides  rules 
concerning  the  application  of  sectioa 
B97(e)  and  the  general  principles  of 
S  1.897-eT(a)  (1).  (2)  and  (3)  to  section 
332  Uqaidations  of  U.S  real  property 
holding  corporations. 

(ii)  Distribution  to  a  foreign 
corporation  under  section  332  after  June 
18, 1980,  and  before  the  repeal  of  the 
General  Utilities  doctrine.  Except  for 
distributions  under  paragraph  (b)(3)(iii) 
of  this  section  (relating  to  section  332 
and  former  section  3a4i[b)t2)),  the  rules 
of  this  paragraph  (b)(3Hii)  shall  apply  to 
section  332  distribution*  after  June  18, 
198a  and  before  January  1. 1990. 
pursuant  to  section  336(a)  as  in  ^ect 
prior  to  the  effective  dates  of  the 
amendments  made  by  section  631  of  the 
Tax  Beform  Act  of  1880.  A  &>rei9& 
corporation  that  meets  the  stock 
ownership  requirements  o£  aectioK 
3321b)  widi  respect  ta  stock  is  a 


domestic  corporation  that  is  a  U.S.  real 
property  interest  shall  not,  after 
December  31, 1984.  be  subject  to 
taxation  by  reason  of  section  3d7(a).  The 
foreign  corporation  shall  recognize  gain 
pursuant  to  section  897(e)(1)  on  such 
stock  upon  the  receipt  of  property  in  a 
section  332(a)  liquidatioh  from  such 
domestic  corporation,  but  only  to  the 
extent  that  the  property  received 
constitutes  property  other  than  a  U.S. 
real  property  interest  The  gain  on  the 
stock  in  the  domestic  corporation  to  be 
recognized  by  the  foreign  corporation 
pursuant  to  section  897(e)(1)  shall  be 
determined  by  multiplying  the  gain 
realized  on  the  distribution  by  a 
fraction.  The  nmnerator  of  the  fraction 
shall  be  the  fair  market  value  of  the 
property  other  than  U.S.  real  property 
interests  received  by  the  foreign 
corporation  on  the  distribution,  and  the 
denominator  shall  be  the  fair  market 
value  of  all  property  received  by  the 
foreign  corporation  on  the  distribution. 
The  bases  of  the  distributed  U.S.  real 
property  interests  in  the  hands  of  the 
foreign  corporation  shall  be  the  same  as 
the  bases  in  the  hands  of  the  domestic 
corporation.  The  bases  of  the  property 
other  than  U.S.  real  property  interests  in 
the  hands  of  the  foreign  corporation 
shall  be  the  same  as  ^le  bases  in  the 
hands  of  the  domestic  corporation,  plus 
any  gain  recognized  by  the  foreign 
corporation  on  the  distribution  allocated 
among  such  assets  in  proportion  to  the 
potential  gain  inherent  in  each  such 
asset  at  the  time  of  distributioiL 
However,  the  basis  of  each  asset  is 
limited  to  its  fair  market  value.  Property, 
other  than  a  U.S.  real  property  interest 
that  is  distributed  by  the  domestic 
corporation,  shall  not  be  considered  to 
be  distributed  by  the  domestic 
corporation  pursuant  to  a  section  332 
liquidabon  (that  is,  the  foreign 
corporation  shall  not  be  considered  to 
be  a  corporation  for  purposes  of  section 
332)  if  the  requirements  of  section  367(a) 
are  not  satisRed.  See,  for  example, 
sections  1245(b)(3)  and  1250(d)(3) 
regarding  the  consequences  to  the 
distributing  domestic  corporation  if  the 
requirements  of  section  367(a)  are  not 
satisfied. 

(iii)  Distribution  too  foreign 
corporation  under  section  332  and 
former  section  334(b)(2)  after  Jurte  IB, 
1980.  The  rules  of  this  paragraph 
(b)2)(iii)  shall  apply  to  section  33? 
distributions  after  June  18, 1980  where     ' 
the  basis  of  the- distributed  property  in 
the  hands  o£  the  f/ircigp  OQcporation  is 
determined  raider  section  334(b)(2)  as  in 
effect  prior  to  the  Tax  Equity  and  Fiscal 
Responsibihty  Act  of  1S«2.  A  foreign 
corporation  that  meets  the  stock 
ownership  requirements  of  section 


332(b)  with  respect  to  stock  in  a 
domestic  corporation  that  is  a  U.S.  real 
property  interest  recognize  gain  on  the 
reciept  of  property  in  a  section  332(a) 
liquidation  where  section  334(b)(2) 
applies  to  the  extent  that  the  fair  market 
value  of  the  distributed  assets  that  are 
not  U.S  real  property  interests  exceeds 
the  basis  of  such  assets  determined 
under  section  334(b)(2)  (for  example,  if 
the  Uquidation  does  not  occur 
immediately  upon  the  purchase  of  stock 
in  the  domestic  corporation).  The  gain 
recognized  shall  not  exceed  the  excess 
of  the  fair  market  value  of  the  stock  of 
the  domestic  corporation  in  the  hands  of 
foreign  at  the  time  of  the  distribution 
over  the  shareholder's  adjusted  basis  in 
such  stock.  The  basis  of  the  distributed 
U.S.  real  property  interests  in  the  hands 
of  the  foreign  corporation  shall  be 
determined  under  section  334(b)(2],  by 
reference  to  the  adjusted  basis  of  the 
stock  with  respect  to  which  the 
distribution  was  made.  The  basis  of 
such  property  other  than  U.S.  real 
property  interests  shall  be  tentatively 
determined  under  section  334(b)(2),  and 
then  increased  by  any  gain  recognized 
by  the  foreign  corporation  on  the 
distribution  allocated  among  such  assets 
in  proportion  to  the  potential  gain 
inherent  in  each  such  asset  at  the  time 
of  distribution  (computed  using  the 
tentative  basis  as  determined  under 
section  334(b)(2)).  The  basis  of  each 
asset  is  limited,  however,  to  its  fair 
maricet  value. 

(iv)  Distribution  to  a  foreign 
corporation  under  section  332  after  July 
31, 1986  and  after  the  repeal  of  the 
General  Utilities  doctrine.  The  rules  of 
this  subdivision  (iv)  shall  apply  to 
section  332  distributions  after  July  31. 
1986.  pursuant  to  section  337(a)  as-in 
effect  after  the  effectivie  dates  of  the 
amendments  of  section  631  of  the  Tax 
Reform  Act  of  1988. 

(A)  Liquidation  of  domestic 
corporation.  A  foreign  corporation  that 
meets  the  stock  ownership  requirements 
of  section  332(b)  with  respect  to  stock  in 
a  domestic  corporation  that  is  a  U.S. 
real  property  interest  (except  a  foreign 
corporation  that  has  made  an  effective 
election  under  section  897(i)  and  the 
stock  of  which  is  treated  as  a  U.S.  real 
property  interest)  shall  not  recognize 
any  gain  under  sections  367(a)  or 
897(e)(1)  on  the  receipt  of  property  in  a 
section  332(a)  liquidation.  The  domestic 
corporation  shall  not  recognize  gain 
under  section  367(e)(2)  on  the 
distribution  of  U.S.  real  property 
interests  (other  than  stock  in  a  former 
U.S.  real  property  holding  corporation 
which  is  treated  as  a  U.S.  real  property 
interest)  to  the  foreign  corporation.  The 


domestic  corporation  shall  recognize 
gain  under  section  367(e)(2)  on  ^e 
.  distribution  of  stock  in  a  former  U.S. 
real  property  holding  corporation  which 
is  treated  as  a  U.S.  real  property 
interest.  With  respect  to  recognition  of 
gain  or  loss  by  the  domestic  corporation 
under  section  367(e)(2)  on  the 
distribution  of  property  other  than  U.S. 
real  property  interests,  see  the 
regulations  under  section  367(e)(2).  The 
basis  of  the  distributed  U.S.  real 
property  interests  (other  than  stock  in  a 
former  U.S.  real  property  holding 
corporation)  in  the  hands  of  the  foreign 
corporation  shall  be  the  same  as  it  was 
in  the  hands  of  the  domestic 
corporation.  The  basis  of  any  property 
(other  than  U.S.  real  property  interests) 
and  stock  in  a  former  U.S.  real  property 
holding  corporation  that  is  a  U.S.  real 
property  interest  in  the  hands  of  the 
foreign  corporation  shall  be  the  same  as 
it  was  in  the  hands  of  the  domestic 
corporation  increased  by  any  gain 
recognized  by  the  distributing 
corporation  on  the  distribution  that  was 
subject  to  U.S.  taxation. 
,(B)  Liquidation  of  certain  foreign 
corporations  making  a  section  897(i) 
election.  A  foreign  corporation  that 
meets  the  stock  ownership  requirements 
of  section  332(b)  with  respect  to  stock  in 
another  foreign  corporation,  that  has 
made  an  effective  election  under  section 
897(i]  and  the  stock  of  which  is  treated 
as  a  U.S.  real  property  interest  shall 
recognize  gain  pursuant  to  section 
897(e)(1)  on  such  stock  upon  the  receipt 
from  the  distributing  foreign  corporation 
of  property  that  is  not  a  U.S.  real 
property  interest  and  that  is  not  used  by 
the  distributee  foreign  corporation  in  the 
conduct  of  a  trade  or  business  within 
the  United  States  (if  the  distributee 
foreign  corporation  is  not  a  resident  of  a 
country  with  which  the  United  States 
maintains  an  income  tax  treaty)  or  in  a 
permanent  estabUshment  within  the 
United  States  (if  the  distributee  foreign 
.corporation  is  a  resident  of  a  country 
with  which  the  United  States  maintains 
an  income  tax  treaty).  The  gain  on  the 
stock  in  the  foreign  corporation  (making 
an  effective  election  under  section 
897(i))  to  be  recognized  by  the 
'distributee  foreign  corporation  pursuant 
to  section  897(e)(1)  shall  be  determined 
by  multiplying  the  gain  realized  on  the 
distribution  by  a  fraction.  The 
numerator  of  the  fraction  shall  be  the 
>fair  market  value  of  the  property 
received  by  the  distributee  foreign 
corporation  upon  which  it  must 
recognize  gain,  and  the  denominator  of 
the  fraction  shall  be  the  fair  market 
value  of  all  property  received  by  the 
distributee  foreign  corporation  on  the 


distribution.  The  distributing  foreign 
corporation  shall  not  recognize  gain 
under  section  367(e)(2)  on  the 
distribution  of  U.S.  real  property 
interests  to  the  distributee  foreign 
corporation.  With  respect  to  the 
recognition  of  gain  or  loss  under  section 
367(e)(2)  on  the  distribution  of  property 
other  than  U.S.  real  property  interests, 
see  the  regulations  under  section 
367(e)(2).  The  basis  of  the  distributed 
U.S.  real  property  interests  in  the  hands 
of  the  distributee  foreign  corporation 
shall  be  the  same  as  it  was  in  the  hands 
of  the  distributing  foreign  corporation. 
The  basis  of  the  property  upon  which 
the  distributee  foreign  corporation 
recognized  gain  in  the  hands  of  the 
distributee  foreign  corporation  shall  be 
the  same  as  the  basis  in  the  hands  of  the 
distributing  foreign  corporation,  plus 
any  gain  recognized  by  the  distributee 
foreign  corporation  on  the  receipt  of 
such  property  allocated  among  such 
property  in  proportion  to  the  potential 
gain  inherent  in  each  such  property  at 
the  time  of  the  distribution.  In  regard  to 
the  basis  of  any  other  property  received 
by  the  distributee  foreign  corporation  in 
the  Uquidation,  see  the  regulations  under 
section  367(e)(2).  However,  the  basis  of 
each  asset  is  limited  to  its  fair  market 
value. 

(v)  Transfer  of  foreign  corporation 
stock  followed  by  a  section  332 
liquidation  treated  as  a  reorganization. 
If  a  nonresident  alien  or  foreign 
corporation  transfers  the  stock  of  a 
foreign-corporation  that  owns  a  U.S.  real 
property  interest  to  a  domestic 
corporation  in  exchange  for  stock  of  the 
domestic  corporation  (or  its  domestic  or 
foreign  parent  corporation)  in  a 
reorganization  under  section  368(a)(1)(B) 
or  in  an  exchange  under  section  351(a), 
and  if  the  foreign  corporation  then 
distributes  the  U.S.  real  property  interest 
to  the  domestic  corporation  in  a 
Uquidation  described  in  section  332(a) 
within  five  years  of  the  transfer  of  the 
stock  of  the  foreign  corporation  to  the 
domestic  corporation,  then  the  transfer 
of  the  foreign  corporation  stock  and  the 
liquidation  shaU  be  treated  as  a 
reorganization  described  in  section 
368(a)(1)  (C)  or  (D).  The  rules  of  S  1.897- 
6T(a)(l)  shaU  apply  to  the  fransfer  of  the 
U.S.  real  property  interest  to  the 
domestic  corporation  in  exchange  for 
domestic  corporation  stock,  and  the 
rules  of  S  1.897-5T(c)(4)  shaU  apply  to 
the  distribution  of  domestic  corporation 
stock  by  the  foreign  corporation. 
However,  the  rules  of  this  paragraph 
(h)(3)(v)  shall  not  apply  if  the  transfer  of 
the  foreign  corporation  stock  and  the 
liquidation  under  section  332(a)  are 
separate  and  independent  transactions 


justified  by  substantial  and  verifiable 
business  purposes. 

(4)  Section  897(i)  companies.  Except 
as  otherwise  provided  herein  for 
purposes  of  this  section  and  S  1.897-6T. 
a  foreign  corporation  that  has  made  a 
vaUd  election  under  section  897(i]  shaU 
be  treated  as  a  domestic  corporation 
and  not  as  a  foreign  corporation  in 
determining  the  application  of  section 
897.  For  rules  concerning  the  making  of 
a  section  897(i)  election,  see  SS  1.897-3 
and  1.897-8T.  In  regard  to  section 
367(e)(2)  and  foreign  corporations  that 
have  made  an  effective  election  under 
section  897(i),  see  paragraph  (b)(3)(iv)  of 
this  section. 

(5)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (b). 
In  each  example  there  is  no  apphcable 
income  tax  treaty  to  which  the  United 
States  is  a  party. 

Example  (1).  (i)  A  is  a  nonresident  alien 
who  owns  100  percent  of  the  stock  of  DC,  a 
U.S.  real  property  holding  corporation.  DCs 
only  asset  is  Parcel  P.  a  U.S.  real  property 
interest  with  a  fair  market  value  of  $500,000 
and  an  adjusted  basis  of  $300,000.  DC 
completely  liquidates  in  1987  and  distributes 
Parcel  P  to  A  in  exchange  for  the  DC  stock 
held  by  A. 

(ii)  Under  section  336(a].  DC  must 
recognize  gain  to  the  extent  of  the  excess  of 
the  fair  market  value  (S500.000)  over  the 
adjusted  basis  ($300,000),  or  $200,000. 

(iii)  A  does  not  recognize  any  gain  under 
section  897(a]  because  the  DC  stock  in  the 
hands  of  A  is  no  longer  a  U.S.  real  property 
interest  under  paragraph  (b)(2)  of  this  section 
and  paragraph  2(f)  of  \  1.897-2.  A  does 
recognize  gain  (if  any)  under  section  331(a); 
however,  the  gain  is  not  subject  to  taxation 
under  section  871(a).  A's  adjusted  basis  in 
Parcel  P  is  $500,000. 

(iv)  If  DC  did  not  recognize  all  of  the  gain 
on  the  disposition  under  a  transitional  rule  to 
section  631  of  the  Tax  Reform  Act  of  1986, 
then  paragraph  (b)(2)  of  this  section  and 
paragraph  2(f)  of  {  1.897-2  would  not  apply  to 
A.  A  would  recognize  gain  (if  any)  under 
paragraph  (b)(2)  because  the  distribution  is 
treated  as  in  full  payment  in  exchange  for  the 
DC  stock  under  section  897(a). 

Example  (2).  (i)  FC,  a  Country  F 
corporation,  owns  100  percent  of  the  stock  of 
DC,  a  U.S.  real  property  holding  corporation. 
PC's  basis  in  the  stock  of  DC  is  $400,000,  and 
the  fair  market  value  of  the  DC  stock  is 
$800,000.  DC  owns  a  U.S.  real  property 
interest  with  an  adjusted  basis  of  $350,000 
and  a  fair  market  value  of  $600,000.  DC  also 
owns  other  assets  that  are  not  U.S.  real 
property  interests  that  have  an  adjusted  basis 
of  $125,000  and  a  fair  market  value  of 
$200,000.  DC  completely  liquidates  in  1985 
and  distributes  all  of  its  property  to  FC  in 
exchange  for  the  DC  stock  held  by  FC. 

(ii)  Under  paragraph  (b)(3)(ii)  of  this 
section.  FC  recognizes  $100,000  of  gain  under 
section  697(a]  on  the  disposition  of  the  DC 
stock.  This  is  determined  by  multiplying  FC's 
gain  realized  ($400,000)  by  a  fraction.  The 
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numerator  of  the  fraction  ia  the  fair  market 
value  of  the  property  other  than  U.S.  real 
property  interests  ($200,000),  and  the 
denominator  of  the  fraction  is  the  fair  market 
value  of  all  property  received  ($800,000).  FC 
takes  a  carryover  adjusted  basis  in  the  U.S. 
real  property  interest  (S350.000).  PC's 
adjusted  basis  in  the  assets  that  are  not  U.S. 
real  property  interests  ($200,000)  is  the  basis 
of  those  assets  in  the  hands  of  DC  ($125,000) 
plus  the  gain  recognized  by  FC  on  the 
distribution  ($100,000)  not  to  exceed  the  fair 
market  value  ($20a000). 

Example  (3).  (i)  FC  a  Country  F 
corporation,  owns  100  percent  of  the  stock  of 
DC  a  U.S.  real  property  holding  corporation. 
FCs  basis  in  the  stock  of  DC  is  $30aooa  and 
the  fair  market  value  of  the  DC  stock  is 
$500,000.  DC  owns  Parcel  P,  a  U.S.  real 
property  interest,  with  an  adjusted  basis  of 
$250,000  and  a  fair  market  value  of  $40a000. 
DC  also  owns  all  of  the  stock  of  DX  a  former 
U.S.  real  property  holding  corporation  whose 
stock  is  a  U.S.  real  property  interest,  with  an 
adjusted  basis  of  $30,000  and  a  fair  market 
value  of  $100,000.  DC  completely  liquidates  in 
1987  and  distributes  all  of  its  property  to  FC 
in  exohange  for  the  DC  stock  held  by  FC 
(u)  Under  paragraph  (b)(3)(i»)(A)  of  this 
section.  DC  recognizes  $50,000  of  gain  on  the 
distribution  to  FC  of  the  DX  stock.  DC  does 
not  recognize  any  gain  for  purposes  of  section 
3e7(e)(2)  on  the  distribution  to  FC  of  Parcel  P. 

(ui)  Under  paragraph  (b)(3)(iv){A)  of  thia 
section,  FCs  disposition  of  its  DC  stock  ia  not 
treated  as  a  disposition  of  a  U.S.  real 
property  interest.  Under  section  334(b](l],  FC 
takes  a  carryover  adjusted  basis  of  $250,000 
in  Parcel  P.  FC  takes  an  increased  basis  of 
$10a000  in  the  DX  stock  which  is  equal  to 
DCs  basis  ($5a000)  increased  by  the  gain 
recognized  by  DC  ($5aOOO). 

(iv)  The  result  would  be  the  same  if  FC  had 
made  an  effective  election  under  section 
887(i}. 

(6)  Section  333  elections— {i)  General 
rule.  A  foreign  shareholder  that  elects 
section  333  as  in  effect  prior  to  its  repeal 
by  the  Tax  Reform  Act  of  1986  upon  the 
distribution  of  property  in  a  liquidation 
by  a  domestic  corporation  whose  stock 
is  treated  as  a  U.S.  real  property  interest 
shall  recognize  gain  on  such  stock  to  the 
extent  that — 

(A)  The  property  received  by  the 
foreign  shareholder  constitutes  property 
other  than  U.S.  real  property  mterests 
subject  to  U.S.  taxation  upon  its 
disposition  as  specified  by  paragraph 
(a](l)  of  this  section,  or 

(B)  The  basis  of  a  U.S.  real  property 
interest  subject  to  U.S.  taxation  upon  its 
disposition  in  the  hands  of  the  recipient 
foreign  shareholder  exceeds  the  basis  of 
the  U.S.  real  property  interest  in  the 
hnnds  of  the  Uqiddating  domestic 
corporation. 

In  determining  the  amount  of  gain 
recognized  by  the  foreign  shareholder, 
the  foreign  shareholder  shall  be        | 
considered  to  have  exchanged  the     I 
domestic  corporation  stock  for  all  the 
property  distributed  on  a  proportionate 


fair  market  value  basis.  The  gain 
recognized  on  a  respective  portion  of 
domestic  corporation  stock  shall  not 
exceed  the  gain  realized  on  that  portion. 
Property  other  than  U.S.  real  property 
interests  subject  to  U.S.  taxation  upon 
disposition  8hall.have  a  fair  market 
value  basis  in  the  hands  of  the  foreign 
shareholder.  The  basis  of  U.S.  real 
property  interests  subject  to  U.S. 
taxation  upon  disposition  shall  be  the 
basis  of  the  proportionate  part  of  the 
domestic  corporation  stock  cancelled  or 
redeemed  in  the  liquidation,  increased 
in  the  amount  of  gain  recognized  (other 
than  gain  recognized  tmder  this  section) 
by  the  shareholder  in  respect  to  that 
proportionate  part  of  the  domestic 
corporation  stock. 

(ii)  Example.  The  rules  of  paragraph 
(b)(6](i)  of  this  section  may  be  illustrated 
by  the  foUovnng  example. 

Example,  (i)  A  is  a  citizen  and  resident  of 
Country  F  widi  which  the  U.S.  does  not  have 
an  income  tax  treaty.  A  owns  all  of  the  stock 
of  DC  a  U.S.  real  property  holding 
corporation.  The  DC  stock  has  a  fair  market 
value  of  $1,000,000.  A  acquired  the  DC  stock 
in  two  purchases.  The  basis  of  one  lot  of  the 
DC  stock  is  $150,000,  and  the  basis  of  the 

other  lot  is  $e5aooa 

(ii)  DC  owns  Parcel  P,  a  U.S.  real  property 
interest  with  a  fair  madcat  value  of  $750,000 
and  an  adjusted  basis  of  $400,000.  DCs  only 
other  property  is  equipment  with  a  fair 
market  value  of  $250,000  and  an  adjusted 
basis  of  $100,000.  DC  does  not  have  any 
earnings  and  profits. 

(iii)  DC  completely  liquidates  in  1965  in 
accordance  with  section  333  by  distributing 
Parcel  P  and  the  equipment  to  A.  A  elects 
section  333  treatment 

(iv)  A  is  considered  as  having  exchanged 
75  percent  (fair  market  value  of  Parcel  P/fair 
market  value  of  all  property  distributed]  of 
the  DC  stock  for  Parcel  P.  A  realized  gain  of 
$15aOOO  on  that  portion  of  the  DC  stock 
($7SQ,000-$eoaOOO).  AU  of  the  gain  of  $150,000 
is  recognized  under  section  897  (a)  because 
As  basis  in  Parcel  P  under  section  334  (c) 
($60a000)  would  exceed  DCs  basis  in  Parcel 
P  ($400,000)  by  at  least  the  amount  of  realized 
gain.  A  takes  a  basis  of  $750,000  in  Parcel  P. 

(v)  A  is  considered  as  having  exchanged  25 
percent  (fair  market  value  of  equipment/fair 
maricet  value  of  all  property  distributed)  of 
the  DC  stock  for  the  equipment  A  realized 
gain  of  $50,000  on  that  portion  of  the  DC 
stock  ($250,00O-$200,000).  All  of  the  gain  of 
$60,000  is  recognized  under  section  897  (a).  A 
takes  a  basis  of  $250,000  in  the  equipment 

(c)  Distributions  of  U.S.  real  property 
interests  by  foreign  corporationa—{l) 
Recognition  of  gain  required.  If  a  foreign 
corporation  makes  a  distribution 
(including  a  distribution  in  Uquidation  or 
redemption)  of  a  U.S.  real  property 
interest  to  a  shareholder  (whether 
foreign  or  domestic),  then,  except  as 
provided  in  paragraph  (c)  (2).  (3).  or  (4) 
of  this  section,  the  disthbuting 
corporation  shall  recognize  gain  (but  not 


loss)  on  the  distribution  under  section 
987  (d)  (1).  The  gain  recognized  shall  be 
eqiial  to  the  excess  of  the  fair  market 
value  of  the  U.S.  real  property  interest 
(as  of  the  time  of  the  distribution)  over 
its  adjusted  basis.  Except  as  otherwise 
provided,  the  distributee's  basis  in  the 
distributed  U.S.  real  property  interest 
shall  be  determined  under  the  otherwise 
apphcable  sections  of  the  Code.  The 
distributee  (whether  domestic  or 
foreign)  of  a  foreign  corporation  in  a 
liquidation  imder  section  332  shall  take 
the  foreign  corporation's  basis  in  the 
distributed  U.S.  real  property  interest 
increased  by  any  gain  recognized  (and 
subject  to  U.S.  income  taxation)  by  the 
foreign  corporation  on  the  distribution  of 
such  U.S.  real  property  interest 

(2)  Recognition  of  gain  not  required— 
(i)  Statutory  exception  rule.  Under 
section  8g7(d)(2](A).  gain  shall  not  be 
recognized  by  a  distributing  foreign 
corporation  if — 

(A)  At  the  time  of  the  receipt  of  the 
distributed  U.S.  real  property  interest, 
the  distributee  would  be  subject  to  U.S. 
income  taxation  on  a  subsequent 
disposition  of  the  U.S.  real  property 
interest,  determined  in  accordance  with 
the  rules  of  paragraph  (d)(1)  of  this 
section: 

(B)  The  basis  of  the  distributed  U.S. 
real  property  interest  in  the  hands  of  the 
distributee  is  no  greater  than  the 
adjusted  basis  of  such  property  before 
the  distribution,  increased  by  the 
amount  of  gain  (if  any)  recognized  by 
the  distributing  corporation  upon  the 
distribution  and  added  to  the  adjusted 
basis  under  the  otherwise  appUcable 
provisions;  and 

(C)  The  distributing  corporation 
complies  with  the  filhtg  requirements  of 
paragraph  (d)(l)(iii)  of  this  section. 

(ii)  Section  332  liquidations — (A)  In 
general  A  distributing  foreign 
corporation  that  meets  the  requirements 
of  paragraph  (c)(2)(i)  in  a  section  332(a) 
liquidation  shaU  not  recognize  gain  on 
the  distribution  of  U.S.  real  property 
interests  to  a  foreign  corporation 
meeting  the  stock  ownership 
requirements  of  section  332(b)  if  the 
distributing  corporation  compUes  with 
the  procedural  requirements  of 
paragraph  (d)(l)(iii).  Whether  a  foreign 
corporation  recognizes  gain  on  the 
distribution  of  U.S.  real  property 
interests  to  a  U.S.  corporation  meeting 
the  stock  ownership  requirements  of 
section  332(b)  depends  upon  whether 
the  U.S.  corporation  satisfies  the  subject 
to  tax  requirement  provided  in 
paragraph  (d)(l)(i)  (in  addition  to  the 
procedural  requirements  of  paragraph 
(d)(l)(iii)).  With  respect  to  section  332 
distributions  by  a  foreign  corporation 


occurring  after  July  31. 1986,  section 
367(e)(2)  shall  not  affect  the  application 
of  section  337(a)  (as  in  effect  after  the 
Tax  Reform  Act  of  1986)  and  paragraph 
(c)(2)(i)  of  this  section  to  the  distribution 
of  a  IJ.S.  real  property  interest 

(B)  Recognition  of  gain  required  in 
certain  section  332  liquidations. 
Notwithstanding  the  other  rules  of  this 
paragraph  (c).  a  foreign  corporation 
shall,  pursuant  to  the  authority 
conferred  by  section  897(e)(2),  recognize 
gain  on  its  distribution  after  May  5. 1988 
of  a  U.S.  real  property  interest  to  a 
domestic  corporation  meeting  the  stock 
ownership  requirements  of  section 
332(b)  if— 

[1]  The  foreign  corporation  has  not 
made  an  election  under  section  897(i). 
and  any  gain  on  the  stock  in  the  foreign 
corporation  would  be  subject  to  U.S. 
taxation  if  an  election  were  made  on  die 
date  of  the  liquidation;  and 

[2]  The  distribution  of  the  U.S.  real 
property  interest  by  the  foreign 
corporation  to  the  domestic  corporation 
pursuant  to  section  332(a)  occurs  less 
than  five  years  after  the  date  of  the  last 
gain  from  the  disposition  of  stock  of  the 
foreign  corporation  that  would  be 
subject  to  payment  of  tax  under  9  1.897- 
3(d)(2)(i)  if  an  election  imder  section 
697(i)  were  made  by  the  foreign 
corporation  on  the  date  of  its 
Uquidation. 

With  regard  to  the  treatment  of 
certain  foreign  corporations  as  domestic 
corporations  imder  sectipn  897(i). 
however,  see  §9 1.897-3  and  1.897-8T. 

(iii)  Examples.  Hie  rules  of  this 
paragraph  (c)(2)  may  be  illustrated  by 
the  following  examples. 

Example  (1).  (i)  DC,  a  doifiestic 
corporation,  owns  100  percent  of  the  stock  of 
FC  a  Country  F  corporation.  PC's  only  asset 
is  Parcel  P,  a  U.S.  real  property  interest  with 
»  fair  market  value  of  $500x  and  an  adjusted 
basis  of  $100x.  In  September  1987.  FC 
liquidates  under  section  332(a)  and  transfers 
Parcel  P  to  DC.  The  transitional  rules 
contained  in  section  633  of  the  Tax  Reform 
Act  of  1986  concerning  the  repeal  of  the 
General  Utilities  doctrine  would  not  be 
applicable  to  a  subsequent  distribution  or 
disposition  of  assets  by  DC. 

(ii)  Assimie  that  FC  complies  with  the  filing 
requirements  of  paragraph  (d)(l)(iii).  DC  will 
be  subject  to  U.S.  income  taxation  on  a 
subsequent  disposition  of  Parcel  P  under  the 
rules  of  para^aph  (d)(1).  The  basis  of  Parcel 
P  in  the  hands  ol  DC  will  be  $100x  under 
section  334(b)(1).  and  thus  no  greater  than  the 
basis  of  Parcel  P  in  the  hands  of  FC  FC  does 
not  recognize  any  gain  under  the  rules  of 
paragraph  (cKl)  of  this  section  on  the 
distribution  because  tlie  exception  of 
paragraph  (dH2)(l)  applies. 

Exainpie  (2).  If  in  Example  (1)  the 
distribution  by  FC  to  DC  occurred  in 
'Septeaiber  1985.  and  DC  sold  or  exchanged 
Parcel  P  under  sections  33e(a)  or  337(a]  as  in 


effect  prior  to  the  Tax  Reform  Act  of  1986, 
then  FC  must  recognize  gain  of  $400x  on  the 
distribution  of  Parcel  P.  The  gain,  must  be 
recognized  because  Parcel  P  in  the  hands  of 
DC  is  not  considered  subject  to  U.S.  income 
taxation  on  a  subsequent  disposition  under 
the  rules  of  paragraph  (d)(1)  of  this  section. 

(3)  Limitation  of  gain  recognized 
under  paragraph  (c)(1)  of  this  section  for 
certain  section  355  distributions — (i)  In 
general.  Under  paragraph  (c)(1)  of  this 
section,  a  foreign  corporation  that 
distributes  stock  in  a  domestic 
corporation  that  constitutes  a  U.S.  real 
property  interest  in  a  distribution  to 
which  section  355  applies  shall 
recognize  gain  on  the  distribution  to  the 
extent  that  the  fair  maricet  value  of  the 
distributed  stock  exceeds  its  adjusted 
basis  in  the  hands  of  the  distributing 
foreign  corporation.  The  gain  recognized 
shall  be  limited  under  this  paragraph 
(c)(3).  however,  to  the  amount  by  which 
the  aggregate  basis  of  the  distributed 
stock  in  the  hands  of  the  distributees 
exceeds  the  aggregate  adjusted  basis  of 
the  distributed  stock  in  the  hands  of  the 
distributing  corporation.  The 
distributees'  basis  in  the  distributed  U.S. 
real  property  interest  shall  be 
determined  under  the  otherwise 
applicable  provisions  of  section  358. 
(Thus,  the  distributees'  basis  in  the 
distributed  U.S.  real  property  interest 
shall  be  determined  without  any 
increase  for  any  gain  recognized  by  the 
foreign  corporation). 

(ii)  Example.  The  rules  of  paragraph 
(c)(3)(i)  of  diis  section  may  be  illustrated 
by  the  following  example. 

Example,  (i)  C  is  a  citizen  and  resident  of 
Country  F.  C  owns  all  of  the  stock  of  FC.  a 
Country  F  corporation.  The  fair  market  value 
of  the  FC  stock  is  lOOOx,  and  C  has  a  basis  of 
600x  in  the  FC  stock:  Country  F  does  not  have 
an  income  tax  treaty  with  the  United  States. 

(ii)  In  a  transaction  qualifying  as  a 
distribution  of  stock  of  a  controlled 
corporation  under  section  355(a),  FC 
distributes  to  C  all  of  the  stock  of  DC  a  U.S. 
real  property  holding  corporation.  C  does  not 
surrender  any  of  the  FC  stock.  The  DC  stock 
has  a  fair  market  value  of  OOOx,  and  FC  has 
an  adjusted  basis  of  200x  in  the  DC  stock. 
After  the  distribution,  the  FC  stock  has  a  fair 
market  value  of  400x. 

(iii)  Under  paragraph  (c)(3)(i)  of  this 
section,  FC  must  recognize  gain  on  the 
distribution  of  the  DC  stock  to  C  equal  to  the 
difference  between  the  fair  market  value  of 
the  DC  stock  (OOOx)  and  FCs  adjusted  basis 
in  the  DC  stock  (200x).  This  results  in  a 
potential  gain  of  400x.  Under  section  358,  C 
takes  a  360x  adjusted  basis  in  the  DC  stock. 
Provided  that  FC  complies  with  the  filing 
requirements  of  paragraph  (d)(l)(iii)  of  tJiis 
section,  the  gain  recognized  by  FC  is  limited 
under  paragraph  (c)(3)(i)  to  160x  because  (A) 
this  is  the  amoimt  by  which  the  basis  of  the 
DC  stock  in  the  hands  of  C  (360x)  exceeds  the 
adjusted  basis  of  the  DC  stock  in  the  hands  of 
FC  (200xj,  and  (B)  at  the  time  of  receipt  of  the 


DC  stock.  C  would  be  subject  to  U.S.  taxation 
on  a  subsequent  disposition  of  the  stock. 

(iv)  C's  adjusted  basis  in  the  DC  stock  is 
not  increased  by  the  160x  recognized  by  FC 

(4)  Distribution  by  a  foreign 
corporation  in  certain  reorganizations — 
(i)  In  general.  Under  paragraph  (c)(1)  of 
this  section,  a  foreign  corporation  that 
transfers  property  to  another 
corporation  in  an  exchange  imder 
section  361(a)  for  stock  of  a  domestic 
corporation  which  is  a  United  States 
real  property  holding  corporation 
immediately  after  the  transfer  in  a 
reorganization  under  section  368(a)(1) 
(C).  (D).  or  (F)  shall  recognize  gain  under 
section  897(d)(1)  on  the  cUstribution 
(whether  actual  or  deemed]  of  the  stock 
of  the  domestic  corporation  received  by 
the  foreign  corporation  to  its 
shareholders  (whether  domestic  or 
foreign).  See  9l.897-6T(a)  of  the 
regulations  for  the  consequences  to  the 
foreign  corporation  of  the  exchange  of 
its  property  for  the  domestic  corporation 
stock. 

(ii)  Statutory  exception.  Pursuant  to 
the  exception  provided  in  section 
897(d)(2)(A),  no  gain  shall  be  recognized 
by  the  foreign  corporation  on  its 
distribution  of  the  domestic  corporation 
stock  if— 

(A)  At  the  time  of  the  distribution,  the 
distributee  [i.e.,  the  exchanging 
shareholder  in  the  section  354  exchange] 
would  be  subject  to  U.S.  taxation  on  a 
subsequent  disposition  of  the  stock  of 
the  domestic  corporation,  determined  in 
accordance  with  the  rules  of  paragraph 
(d)(1)  of  this  section; 

(B)  The  distributee's  adjusted  basis  in 
the  stock  of  the  foreign  corporation 
immediately  before  the  distribution  was 
no  greater  than  the  foreign  corporation's 
basis  in  the  stock  of  the  domestic 
corporation  determined  under  section 
358;  and 

(C)  The  distributing  corporation 
complies  with  the  filing  requirements  of 
paragraph  (d)(l](iii)  of  this  section. 

(iii)  Regulatory  limitation  on  gain 
recognized.  If  the  requirements  of 
subdivisions  (A)  and  (C)  of  paragraph 
(c)(4)(ii)  are  met  the  amount  of  any  gain 
recognized  by  the  foreign  corporation 
shall  not  exceed  the  excess  of  the 
distributee's  adjusted  basis  in  the  stock 
of  the  foreign  corporation  immediately 
before  the  distribution  over  the  foreign 
corporation's  basis  in  the  stock  of  the 
domestic  corporation  immediately 
before  the  distribution  as  determined 
under  section  358. 

(iv)  Examples.  The  rules  of  paragraph 
(c)(4]  of  this  section  may  be  illustrated 
by  the  following  examples. 

Example  (J),  (i)  A.  a  nonresident  alien, 
organized  FC,  a  Country  W  corporation,  in 
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September  1980  to  invest  in  U.S.  real  estate. 
In  1986,  FXJ's  only  asset  is  Parcel  P.  a  U.S.  real 
property  interest  with  a  fair  market  value  of 
$600,000  and  an  adjusted  basis  to  FC  of 
$200,000.  Parcel  P  is  subject  to  a  mortgage 
with  an  outstanding  balance  of  $100,000.  The 
fair  market  value  of  the  FC  stock  is  $500,000, 
and  A's  adjusted  basis  in  the  stock  is 
$100,000.  FC  does  not  have  liabilities  in 
excess  of  the  adjusted  basis  in  Parcel  P.  The 
United  States  does  not  have  a  treaty  with 
Country  W  that  entitles  FC  to 
nondiscriminatory  treatment  as  described  in 
section  1.897-3(b)(2)  of  the  regulations. 

(ii]  Pursuant  to  a  plan  of  reorganization 
under  section  368(a)(1)(D),  FC  transfers 
Parcel  P  to  DC  a  newly  formed  domestic 
corporation,  in  exchange  for  DC  stock.  FC 
distributes  the  DC  stock  to  A  in  exchange  for 
A's  FC  stock. 

(iii)  FCs  exchange  of  Parcel  P  for  the  DC 
stock  is  a  disposition  of  a  U.S.  real  property 
interest.  Under  S  1.887-6T(a)(l],  there  is  an 
exchange  of  a  U.S.  real  property  interest 
(Parcel  P)  for  another  U.S.  real  property 
interest  (DC  stock)  so  that  no  gain  is 
recognized  on  the  exchange  under  section 
897(e).  DC  takes  FCs  basis  of  $ft)0.000  in 
Parcel  P  under  section  3e2(b).  Under  section 
358(a)(1),  FC  takes  a  $10aOOO  basis  in  the  DC 
stock  because  PC's  substituted  basis  of 
$200,000  in  the  DC  stock  is  reduced  by  the 
$100,000  of  liabilities  to  which  Parcel  P  ia 
subject. 

(iv)  Under  section  897(d)(1)  and  paragraph 
(c](4)(i)  of  this  section,  FC  generally  must 
recognize  gain  on  the  distribution  of  the  DC 
stock  received  in  exchange  for  PC's  assets 
equal  to  the  difference  between  the  fair 
market  value  of  the  DC  stock  ($500,000)  and 
FCs  adjusted  basis  in  the  DC  stock  prior  to 
the  distribution  ($100,000).  This  results  in  a 
potential  gain  of  $400,000.  Under  section 
358(a)(1).  A  takes  a  basis  in  the  DC  stock 
equal  to  its  basis  in  the  FC  stock  of  $100,000. 
Provided  that  FC  complies  with  the  filing 
requirements  of  paragraph  (d}(l)(iii)  of  this 
section,  no  gain  is  recognized  by  FC  on  the 
distribution  of  the  DC  stock  under  the 
statutory  exception  to  the  general  rule  of 
section  897(d)(1)  provided  in  section 
897(d)(2)(A]  and  paragraph  (c](4](ii)  of  this 
section  because  [1]  A's  basis  in  the  DC  stock 
($100,000)  does  not  exceed  FCs  adjusted 
basis  in  the  DC  stock  ($100,000)  immediately 
prior  to  the  distribution  and  [2]  A,  at  the  time 
of  receipt  of  the  DC  stock,  would  be  subject 
to  U.S.  taxation  on  a  subsequent  disposition 
of  the  stock. 

(v)  The  FC  stock  in  the  hands  of  A  is  not  a 
U.S.  real  property  interest  because  FC  is  a 
foreign  corporation  that  has  not  elected  to  be 
treated  as  a  domestic  corporation  under 
section  897(i).  Accordingly,  the  exchange  of 
the  FC  stock  by  A  for  DC  stock  is  not  a 
disposition  of  a  U.S.  real  property  interest 
under  section  897(a). 

Example  (2).  The  facts  are  the  same  as  in 
Example  (1),  except  that  A  purchased  the  FC 
stock  in  September  1983  for  $100,000  from  S,  a 
nonresident  alien,  and  that  S  had  a  basis  of 
$4a000  in  the  FC  stock  at  the  time  of  the  sale 
to  A.  The  results  are  the  same  as  in  Example 
1. 

Example  (3).  (i)  The  facts  are  the  same  as 
in  Example  1,  except  that  A's  adjusted  basis 


in  the  FC  stock  prior  to  the  reorganization  is 
$300,000.  Following  the  distribution,  A  takes 
its  basis  of  $300,000  in  the  FC  stock  as  its 
basis  in  the  DC  stock  pursuant  to  section 
358(a)(1). 

(ii)  FC  does  not  quaUfy  under  the  statutory 
exception  of  paragraph  (c)(4)(ii)  to  the 
general  recognition  rule  of  section  897(d)(1) 
and  paragraph  (c)(4)(i)  of  this  section  because 
A's  basis  in  the  DC  stock  ($300,000)  exceeds 
FCs  adjusted  basis  in  the  DC  stock  ($100,000) 
immediately  prior  to  the  distribution. 
However,  provided  that  FC  complies  with  the 
filing  requirements  of  paragraph  (d)(l)(iii)  of 
this  section,  the  gain  recognized  by  FC  is 
limited  to  $200,000  imder  the  regulatory 
limitation  of  gain  provided  by  paragraph 
(c)(4)(iii).  This  is  the  excess  of  A's  basis  in 
the  FC  stock  immediately  before  the 
distribution  ($300,000)  over  A's  adjusted  basis 
in  the  DC  stock  immediately  before  the 
distribution  ($100,000). 

(iii)  A  takes  a  basis  of  $300,000  in  the  DC 
stock  under  section  358(a)(1).  A's  basis  in  the 
DC  stock  is  not  increased  by  the  gain 
recognized  by  FC.  DC  takes  a  basis  of 
$200,000  in  Parcel  P  under  section  362(b). 

Example  (4).  (i)  The  facts  are  the  same  as 
in  Example  (3),  except  that  the  United  States 
has  an  income  tax  treaty  with  Country  W 
entitling  FC  to  nondiscriminatory  treatment 
under  section  1.897-3(b)(2)  of  the  regulations. 
A  valid  election  under  section  897(i)  is  made 
to  treat  FC  as  a  U.S.  corporation. 

(ii)  FC  is  treated  as  a  domestic  corporation 
for  purposes  of  section  897  and  is  not 
required  to  recognize  gain  under  section 
697(d)(1)  and  paragraph  (c)(4)(i)  of  this 
section  on  the  distribution  of  the  DC  stock  as 
described  in  Example  3.  (If  a  valid  section 
897(i)  election  were  not  made,  the  result 
would  be  same  as  in  Example  (3).) 

(iii)  The  FC  stock  in  the  hands  of  A  is  a 
U.S.  real  property  interest  because  an 
election  was  made  under  section  897(i)  to 
treat  FC  as  a  U.S.  corporation.  The  exchange 
of  the  FC  stock  for  DC  stock  by  A  is  a 
disposition  of  a  U.S.  real  property  interest 
Under  section  897(e)(1)  and  paragraph  (a)  of 
§  1.807-6T,  A  does  not  recognize  gain  on  the 
exchange  because  there  is  an  exchange  of  a 
U.S.  real  property  interest  (the  FC  stock)  for 
another  U.S.  real  property  interest  (the  DC 
stock).  Under  section  358(a)(1),  A  takes  as  its 
basis  in  the  DC  stock  A's  basis  in  the  FC 
stock  ($300,000). 

(5)  Sales  of  U.S.  real  property 
interests  by  foreign  corporations  under 
section  337.  Section  337  as  in  effect  prior 
to  the  Tax  Refonn  Act  of  1986  shall  not 
apply  to  any  sale  or  exchange  (including 
a  deemed  section  337  sale  pursuant  to 
an  election  under  section  338(a]  to  treat 
a  stock  purchase  as  an  asset 
acquisition)  of  a  U.S.  real  property 
interest  by  a  foreign  corporation, 

(6)  Section  897(1)  credit  If  a  foreign 
corporation  adopts  a  plan  of  complete 
Hquidation  and  if,  solely  by  reason  of 
section  897(d)  and  this  section,  section 
337(a)  (as  in  effect  before  the  Tax 
Reform  Act  of  1986)  does  not  apply  to 
sales  or  exchanges  of,  or  section  336  (as 
in  effect  before  the  Tax  Refonn  Act  of 


1986)  does  not  apply  to  distributions  of, 
United  States  real  property  interests  by 
the  Uquidating  corporation,  then — 

(i)  The  amoimt  realized  by  the 
shareholder  on  the  distribution  shall  be 
increased  by  its  proportionate  share  of 
the  amount  by  which  the  tax  imposed  by 
chapter  1  of  the  Code,  as  modifled  by 
the  provisions  of  any  applicable  U.S. 
income  tax  treaty,  on  the  liquidating 
corporation  would  have  been  reduced  if 
section  897(d)  and  this  section  had  not 
been  appUcable,  and 

(ii)  For  purposes  of  the  Code,  the 
shareholder  shall  be  deemed  to  have 
paid,  on  the  last  day  prescribed  by  law 
for  the  payment  of  the  tax  imposed  by 
subtitle  A  of  the  Code  on  the 
shareholder  for  the  taxable  year,  an 
amount  of  tax  equal  to  the  amount  of 
increase  in  the  amount  realized 
described  in  subdivison  (i)  of  this 
paragraph  (c). 

The  special  rule  provided  by  this 
paragraph  (c)(5)  applies  only  to 
shareholders  who  are  United  States 
citizens  or  residents,  and  who  have  held 
stock  in  the  Uquidating  coiporation 
continuously  since  June  18, 1980.  This 
special  rule  also  only  apphes  for  the  first 
taxable  year  of  any  such  shareholder  in 
which  the  shareholder  receives  a 
distribution  in  complete  Uquidation  from 
the  foreign  corporation. 

(7)  Other  applicable  rules.  For  rules 
concerning  exemption  of  gain  pursuant 
to  a  U.S.  income  tax  treaty,  withholding 
of  tax  from  distributions,  and  other 
appUcable  rules,  see  paragraph  (d)  of 
this  section.  For  the  treatment  of 
liquidations  described  in  section 
334(b)(2)(A)  of  certain  foreign 
corporations  acquired  before  November 
6. 1980,  see  5  1-897-4. 

(d)  Rules  of  general  application — (1) 
Interests  subject  to  taxation  upon  later 
disposition— (i)  In  general.  Pursuant  to 
the  otherwise  appUcable  rules  of  this 
section  and  §  1.897-6T,  nonrecognition 
of  gain  or  loss  may  apply  with  respect  to 
certain  distribution  or  exchanges  of  U.S. 
real  property  interests  if  any  gain  from  a 
subsequent  disposition  of  the  interests 
that  are' distributed  or  received  by  the 
transferor  in  the  exchange  would  be 
included  in  the  gross  income  of  the 
distributee  or  transferor  and  be  subject 
to  U.S.  taxation.  Gain  is  considered 
subject  to  U.S.  taxation  if  the  gain  is 
included  on  the  income  tax  return  of  a 
U.S.  tax  paying  entity  even  if  there  is  no 
U.S.  tax  Uability  (for  example,  because 
of  net  operating  losses  or  an  investment 
tax  credit).  Gain  is  not  considered 
subject  to  U.S.  taxation  if  the  gain  is 
derived  by  a  tax  exempt  entity.  A  real 
estate  investment  trust  is  considered  to 
be  a  pass-through  entity  for  purposes  of 


the  rule  of  taxabiUty  of  this  paragraph 
(d)(l)(i).  Thus,  for  example,  a  tax 
exempt  entity  holding  an  interest  in  a 
real  estate  investment  trust  is  not 
subject  to  tax.  A  domestic  corporation 
(including  a  foreign  corporation  that 
makra  an  effective  section  897(i) 
election  after  receipt  of  the  U.S.  real 
property  interest)  shall  not  be 
considered  subject  to  U.S.  taxation  on  a 
subsequent  disposition  of  a  U.S.  real 
property  interest  if  it  received  the  U.S. 
real  property  interest  prior  to  the 
effective  date  of  the  repeal  of  section 
336(a)  or  337(a)  as  in  effect  prior  to  the 
Tax  Reform  Act  of  1986,  unless  the  U.S. 
real  property  interest  has  not  been  sold 
or  exchanged  by  the  domestic 
corporation  prior  to  such  effective  date 
in  a  transaction  to  which  either  section 
336(a)  or  section  337(a)  (as  in  efiect  prior 
to  such  effective  date)  appUed.  In 
addition,  an  interest  shall  be  considered 
to  be  subject  to  U.S.  taxation  upon  its 
subsequent  disposition  only  if  the 
requirements  set  forth  in  subdivision  (iii) 
of  this  paragraph  (d)(1)  are  met 

(ii)  Effects  of  income  tax  treaties — (A) 
Effect  of  treaty  exemption  from  tax. 
Except  as  otherwise  provided  in 
subdivision  (C)  of  this  paragraph 
(d)(l)(ii),  a  U.S.  real  property  interest 
shaU  not  be  considered  to  be  subject  to 
U.S.  taxation  t^on  a  subsequent 
disposition  it  at  the  time  of  its 
distribution  or  exchange,  the  recipient  is 
entitled  pursuant  to  the  provisions  of  a 
U.S.  income  tax  treaty  to  an  exemption 
from  U.S.  taxation  upon  a  disposition  of 
the  interest 

(B)  Effect  of  treaty  reduction  of  tax.  It 
at  the  time  of  a  distribution  or  exchange, 
a  distributee  of  a  U.S.  real  property 
interest  in  a  distribution  or  a  transferor 
who  receives  a  U.S.^eal  property 
interest  in  an  exchange  would  be 
entitled  pursuant  to  the  provisions  of  a 
U.S.  income  tax  treaty  to  redticed  U.S. 
taxation  upon  the  disposition  of  the 
interest  then  a  portion  of  the  interest 
received  shaU  be  treated  as  an  interest 
subject  to  U.S.  taxation  upon  its 
disposition,  and,  therefore,  that  portion 
shaU  be  entitled  to  nonrecognition 
treatment  under  the  rules  of  this  section 
or  S  1.897-6T.  The  portion  of  the  interest 
that  is  treated  as  subject  to  U.S-.  taxation 
i^  detemnned  by  multiplying  the  fair 
marioet  value  of  the  interest  by  a 
fraction.  The  munerator  of  die  frw:tion  is 
the  ameunl^ef  tax  that  would  be  due 
pursuant  to  the  provisions  of  the 
appltcafale  U.S.  income  tax  treaty- upon 
the  rec^ient's  disposition  of  the  interest 
dietermined  as  of  the  date  of  tbe. 
Hiajriburian  at  transfer.  The 
denominator  of  the  fraction  is  the 
amount  of  tax  that  would  be  due  upon 


such  disposition  but  for  the  provisions  of 
the  treaty.  However,  nonrecognition 
treatment  may  be  preserved  in 
accordance  with  the  provisions  of 
subdivision  (C)  of  this  paragraph 
(d)(l)(ii).  With  regard  to  the  provisions 
of  this  paragraph,  see  Article  XIII  (9)  of 
the  United  States-Canada  Income  Tax 
Convention. 

(C)  Waiver  of  treaty  benefits  to 
preserve  nonrecognition. 
Notwithstanding  the  provisions  of 
subdivisions  (A)  and  (B)  of  this 
paragraph  (d)(l)(ii),  an  interest  shaU  be 
considered  to  be  subject  to  U.S.  taxation 
upon  its  subsequent  disposition  it  in 
accordance  with  paragraph  (d)(l)(iu)(F) 
of  this  section,  the  recipient  waives  the 
benefits  of  a  U.S.  income  tax  treaty  that 
would  otherwise  entide  the  recipient  to 
an  exemption  from  (or  reduction  of)  U.S. 
tax  upon  a  disposition  of  the  interest 

(iii)  Procedural  requirements.  If  a  U.S. 
real  property  interest  is  distributed  or 
transferred  after  December  31, 1987,  the 
transferor  or  distributor  (that  is  a 
nonresident  aUen  individual  or  a  foreign 
corporation)  shall  file  an  income  tax 
return  for  the  taxable  year  of  the 
distribution  or  transfer.  Also,  if  a  U.S. 
real  property  interest  is  distributed  or 
transferred  in  a  transaction  before 
January  1, 1988,  with  respect  to  vtbidi 
nonrecognition  tseatment  would  not 
have  been  availabfe  under  the  express 
'provisions  of  section  897  (d)  or  (e)  of  the 
Code  but  is  available  under  the 
provisions  of  this  section  or  §  1.897-6T, 
then  the  person  that  would  otherwise  be 
subject  to  tax  by  reason  of  the  operation 
of  section  897  must  file  an  income  tax 
return  for  the  taxable  year  of  the 
distribution  or  transfer.  This 
requirement  is  satisfied  by  filing  a  tax 
return  or  an  amended  tax  return  for  the 
year  of  the  distribution  or  transfer  by 
May  5, 1989,  or  by  the  date  that  the  filing 
of  the  return  is  otherwise  required.  The 
person  filing  the  return  must  attach 
thereto  a  document  setting  forth  the 
foUowing: 

(A)  A  statement  that  the  distribution 
or  transfer  is  one  to  which  section  897 
apphes; 

(B)  A  description  of  the  U.S.  real 
property  interest  distributed  or 
transferred,  including  its  location,  its 
adjusted  basis  in  the  hands  of  the 
distributor  or  tranferor  immediately 
before  the  distribution  or  transfer,  and 
the  date  of  the  distribution  or  transfer; 

(C)  A  description  of  the  U.S.  real 
property  interest  received  in  an 
exdiange; 

(D)  A  declaration  signed  by  an  officer 
of  the  corporation  that  the  distributing 
foreign  corporation  has  snbstaatiated 
the  adjusted  basis  of  the  sharehold^  in 


its  stock  if  the  distributing  corporation 
has  nonrecognition  or  recognition 
limitation  under  paragraph  (c)  (3)  or  (4) 
of  this  section; 

(E)  The  amount  of  any  gain  recogniaed 
and  tax  withheld  by  any  person  with 
respect  to  the  distribution  or  transfer; 

(F)  Identification  by  name  and 
address  of  the  distributee  or  transferee, 
including  the  distributee's  or 
transferee's  taxpayer  identification 
number  (if  any); 

(G)  The  treaty  and  article  (if  any) 
under  which  the  distributee  or  transferor 
would  be  exempt  firom  U.S.  taxation  on 
a  sale  of  the  distributed  U.S.  real 
property  interest  or  the  U.S.  real 
property  interest  received  in  the 
transfer  and 

(H)  A  declaration,  signed  by  the 
distributee  or  transferor  or  its 
authorized  legal  representative,  that  the 
distributee  or  transferor  shall  treat  any 
subsequent  sale,  exchange,  or  other 
disposition  of  the  U.S.  real  property 
interest  as  a  disposition  that  is  subject 
to  U.S.  taxation,  notwithstanding  the 
provisions  of  any  U.S.  income  tax  treaty 
or  intervening  change  in  circumstances. 

A  person  who  has  provided  or  filed  a 
notice  described  in  {  1.1445-2(d)(2)(iii) 
or  S  1.1445-5(b)(2)(ii)  in  connection  with 
a  transaction  may  satisfy  the 
requirement  of  this  paragraph  (d)(l)(iii) 
by  attaching  to  his  return  a  copy  of  that 
notice  together  with  any  information  or 
declaration  required  by  this  subdivision 
not  contained  in  that  notice. 

(2)  Treaty  exception  to  imposition  of 
tax.  If  gain  that  would  be  currenUy 
recognized  pursuant  to  the  provisions  of 
this  section  or  §  1.897-6T  is  subject  to  an 
exemption  from  (or  reduction  of)  U.S. 
tax  pursuant  to  a  U.S.  income  tax  treaty, 
then  gain  shall  be  recognized  only  as 
provided  by  that  treaty,  for  dispositions 
occurring  before  January  1, 1985.  For 
dispositions  occurring  after  December 
31, 1984,  all  gain  shaU  be  recognized  as 
provided  in  section  897  and  the 
regulations  thereunder,  except  as 
provided  by  Articles  XUI  (9)  and  XXX 
(5)  of  the  United  States-Canada  Income 
Tax  Conventicn  or  other  income  tax 
treaty  entered  into  force  after  June  6, 
1988. 

With  regard  to  Article  XXX  (5)  of  the 
Income  Tax  Treaty  with  Canada,  see. 
Rev.  Rul.  85-76. 1985-1  C.B.  409.  Widi 
regard  to  basis  adjustments  for  certain 
related  person  transactions,  see,  §  1.897- 
6T(c)(3). 

(3)  Withholding.  Under  sections  1441 
and  1442,  as  modified  by  the  provisions 
of  any  applicable  U.S.  income  tax  treaty, 
a  corporation  must  withhold  tax  from  a 
dividend  distribution  to  which  section 
301  appUes  to  a  shareholder  that  is  a 


16224  Federal  Register    /  Vol.  53,  No.  87  /  Thursday.  May  5.  1988  /  Rules  and  Regulations 


Federal  Register    /  Vol.  53.  No.  87  /  Thursday.  May  5.  1988  /  Rules  and  Regulations  16225 


foreign  person,  if  the  dividend  is 
considered  to  be  from  sources  inside  the 
United  States.  For  a  description  of 
dividends  that  are  considered  to  be  from 
sources  inside  the  United  States,  see 
section  861(a](2}.  Under  section  1445, 
withhdding  is  required  with  respect  to 
certain  dispositions  and  distributions  of 
U.S.  real  property  interests. 

(4)  Effect  on  earnings  and  profits. 
With  respect  to  adjustments  to  earnings 
and  profits  for  gain  recognized  to  a 
distributing  corporation  on  a 
distribution,  see  section  312  and  the 
regulations  thereimder. 

(e)  Effective  date.  Except  as  otherwise 
specifically  provided  in  the  text  of  these 
regulations,  this  section  shall  be 
effective  for  transfers,  exchanges, 
distributions  and  other  dispositions 
occurring  after  June  18, 1980. 

i^M^•4lT    Nonracognltiofi  txchanges 
appHcabto  to  corpontiona,  tiMir 
■haratiolitara,  and  ottMr  taxpayar*.  and 
Mrtalw  tranafara  of  praparty  In  corpofata 
raorganizatkina  (Tamporary). 

(a)  Nonrecognition  exchanges — (1)  In 
general.  Except  as  otherwise  provided  in 
this  section  and  in  S  1.897-5T,  for 
purposes  of  section  897(e)  any 
nonrecognition  provision  shall  apply  to 
a  transfer  by  a  foreign  person  of  a  U.S. 
real  property  interest  on  which  gain  is 
realized  only  to  the  extent  that  the 
transferred  U.S.  real  property  interest  is 
exchanged  for  a  U.S.  real  property 
interest  which,  immediately  following 
the  exchange,  would  be  subject  to  U.S. 
taxation  upon  its  disposition,  and  the 
transferor  complies  with  the  filing 
requirements  of  paragraph  (d](l)(iii)  of 
\  1 J97-5T.  No  loss  shall  be  recognized 
pursuant  to  section  807(e]  or  the  rules  of 
this  section  unless  such  loss  is 
otherwise  permitted  to  be  recognized.  In 
the  case  of  an  exchange  of  a  U.S.  real 
property  interest  for  stock  in  a  domestic 
corporation  (that  is  otherwise  treated  as 
a  U.S.  real  property  interest],  such  stock 
shall  not  be  considered  a  U.S.  real 
property  interest  unless  the  domestic 
corporation  is  a  U.S.  real  property 
holding  corporation  immediately  after 
the  exdiange.  Whether  an  interest 
would  be  subject  to  U.S.  taxation  in  the 
hands  of  the  transferor  upon  its 
disposition  shall  be  determined  in 
accordance  with  the  rules  of  9  1.897- 
5T(d)(l). 

(2)  Definition  of  "nonrecognition" 
provision.  A  "nonrecognition  provision" 
is  any  provision  of  the  Code  which 
provides  that  gain  or  loss  shall  not  be 
recognized  if  &e  requirements  of  that 
provision  are  met  Nonrecognition  i 
provisions  relevant  to  this  section  ( 
include,  but  are  not  limited  to,  sections 
332.  351.  354.  355.  361.  721,  731, 1031. 


1033, 1034  and  1036.  For  purposes  of 
section  897(e),  sections  121  and  453  are 
not  nonrecognition  provisions. 

(3)  Consequence  of  nonapplication  of 
nonrecognition  provisions.  If  a 
nonrecognition  provision  does  not  apply 
to  a  transaction,  then  the  U.S.  real 
property  interest  transferred  shall  be 
considered  exchanged  pursuant  to  a 
transaction  that  is  subject  to  U.S. 
taxation  by  reason  of  Oie  operation  of 
section  897.  See,  however,  J  1.897-6T 
(d)(2)  with  respect  to  the  treaty 
exceptions  to  the  imposition  of  tax.  If  a 
U.S.  real  property  interest  is  exchanged 
for  an  interest  the  disposition  of  which 
is  only  partially  subject  to  taxation 
under  chapter  1  of  the  Code  (as  modified 
by  the  provisions  of  any  applicable  U.S. 
income  tax  treaty),  then  any 
nonrecognition  provision  shall  apply 
only  to  the  extent  that  the  interest 
received  in  the  exchange  would  be 
subject  to  taxation  under  chapter  1  of 
the  Code,  as  modified.  For  example,  the 
exchange  of  a  U.S.  real  property  interest 
for  an  interest  in  a  partnership  will 
receive  nonrecognition  treatment 
pursuant  to  section  721  only  to  the 
extent  that  a  disposition  of  the 
partnership  interest  will  be  subject  to 
U.S.  taxation  by  reason  of  the  operation 
of  section  897(g). 

(4)  Section  355  distributions  treated  as 
exchanges.  If  a  domestic  corporation, 
stock  in  which  is  treated  as  a  U.S.  real 
property  interest,  distributes  stock  in  a 
foreign  corporation  or  stock  in  a 
domestic  corporation  that  is  not  a  U.S. 
real  property  holding  corporation  to  a 
foreign  person  under  section  355(a).  then 
the  foreign  person  shall  be  considered 
as  having  exchanged  a  proportionate 
part  of  the  stock  in  the  domestic 
corporation  that  is  treated  as  a  U.S.  real 
property  interest  for  stock  that  is  not 
treated  as  a  U.S.  real  property  interest 

(5)  Section  1034  rollover  of  gain — (i) 
Purchase  of  foreign  principal  residence. 
A  nonresident  alien  individual  shall  not 
be  entitled  to  nonrecognition  under 
section  1034  on  the  sale  of  a  principal 
residence  when  the  new  principal 
residence  acquired  is  not  a  U.S.  real 
property  interest. 

(ii)  Purchase  of  U.S.  principal 
residence.  A  nonresident  alien 
individual  who  sells  his  principal 
residence  that  is  a  U.S.  real  property 
interest  and.  within  a  period  beginning 
two  years  before  the  date  of  such  sale 
and  ending  on  the  date  (with 
extensions)  of  filing  his  income  tax 
return  for  the  taxable  year  of  the  sale  of 
the  principal  residence,  purchases  and 
uses  another  U.S.  real  property  interest 
as  a  principal  residence,  shall,  to  the 
extent  provided  by  section  1034.  not 
recognize  gain  on  the  sale  of  the 


principal  residence.  If  the  individual  has 
not  purchased  another  U.S.  real  property 
interest  as  a  principal  residence  at  the 
time  of  the  filing  of  the  return  for  the 
year  of  sale,  the  individual  must  file  a 
timely  income  tax  return  for  the  year  of 
sale  without  claiming  the  benefit  of 
section  1034.  If  the  individual 
subsequently  purchases  another  U.S. 
property  interest  as  a  principal 
residence  that  otherwise  qualifies  under 
section  1034  after  the  due  date  of  the 
income  tax  return  for  the  year  of  the 
sale  of  the  principal  residence  and 
before  a  date  that  is  two  years  after  the 
sale  of  the  principal  residence,  the 
individual  may  then  apply  section  1034 
by  filing  an  amended  income  tax  return 
for  the  year  of  the  sale  of  the  principal 
residence  and  claim  a  refund.  A 
nonresident  alien  may  not  claim  the 
benefits  of  section  1034  unless  such 
individual  files  a  complete  and  timely 
income  tax  return  with  the  appropriate 
forms  for  the  year  of  the  sale  of  the 
principal  residence.  The  rules  of  this 
paragraph  (a)(5)(ii)  shall  first  apply  to 
the  sale  of  principal  residences  after 
June  6, 1988. 

A  nonresident  alien  individual  who 
sells  his  principal  residence  that  is  a 
U.S.  real  property  interest  on  or  before 
June  6, 1988  shall,  to  the  extent  provided 
by  section  1034.  not  recognize  gain  on 
the  sale  of  the  principal  residence  if  the 
new  principal  residence  is  a  U.S.  real 
property  interest. 

(6)  Determination  of  basis.  If  a 
nonrecognition  provision  appUes  to  the 
transfer  of  a  U.S.  real  property  interest 
pursuant  to  the  provisions  of  this 
section,  then  the  basis  of  the  property 
received  in  the  exchange  shaU  be 
determined  in  accordance  with  the  rules 
generally  applicable  with  respect  to 
such  nonrecognition  provision. 
Similarly,  the  basis  of  the  exchanged 
property  in  the  hands  of  the  transferee 
shall  be  determined  in  accordance  with 
the  rules  that  generally  apply  to  such 
transfer. 

(7)  Examples.  The  rules  of  paragraphs 
(a)  (1)  throu^  (6)  of  this  section  may  be 
illustrated  by  the  following  examples.  In 
each  instance,  the  filing  requirements  of 
paragraph  (d)(l)(iii]  of  S  1.897-5T  have 
been  satisfied. 

Example  (1).  (i)  A  is  a  citizen  and  resident 
of  Country  P  with  which  the  U.S.  does  not 
have  an  income  tax  treaty.  A  owns  Parcel  P. 
a  U.S.  real  property  interest,  with  a  fair 
market  value  of  $50(X000  and  an  adjusted 
basis  of  $900,000.  A  transfers  Parcel  P  to  DC, 
a  newly  formed  U.S.  real  property  holding 
corporation  wholly  owned  by  A  in  exchange 
for  DC  stock. 

(ii)  Under  paragraph  (a)(1)  of  this  section, 
A  has  exchanged  a  U.S.  real  property  interest 
(Parcel  P)  for  another  U.S.  real  property 


interest  (DC  stock)  which  is  subject  to  U.S. 
taxation  upon  its  disposition.  The 
nonrecognition  provisions  of  section  351(a) 
apply  to  A's  transfer  of  Parcel  P. 

(iii)  Under  paragraph  (a)(6)  of  this  section, 
the  basis  of  the  DC  stock  received  by  A  is 
determined  in  accordance  with  the  rules 
generally  applicable  to  the  transfer.  A  takes  a 
$300,000  adjusted  basis  in  the  DC  stock  under 
the  rules  of  section  358(a)(1). 

Example  (2).  (i)  A  is  a  citizen  and  resident 
of  Country  F  who  is  stationed  in  Washington, 
DC  as  a  full-time  employee  of  an 
international  organization.  A  sells  his 
principal  residence  in  Washington,  and  in  the 
same  taxable  year  A  purchases  another 
principal  residence  in  Washington.  The  cost 
of  the  new  residence  exceeds  the  adjusted 
sales  price  of  the  old  residence. 

(ii)  Under  section  7701(b),  A  is  a 
nonresident  aUen  for  U.S.  tax  purposes,  and 
is  subject  to  taxation  under  section  897(a). 
Under  paragraphs  (a)(l]  and  (5)(ii)  of  this 
section,  A  is  considered  to  have  exchanged  a 
U.S.  real  property  interest  (the  old  principal 
residence]  for  another  U.S.  real  property 
interest  (the  new  principal  residence)  which 
is  subject  to  U.S.  taxation  upon  its 
disposition.  The  nonrecognition  and  basis 
provisions  of  section  1034(a)  apply  to  A. 

Example  (3).  If  in  Example  (2).  A  had 
instead  purchased  a  new  principal  residence 
in  Country  F,  there  would  be  an  exchange  of 
a  U.S.  real  property  interest  for  property  that 
is  not  a  U.S.  real  property  interest.  Under 
paragraph  (a)(5)(i)  of  this  section,  A  would 
recognize  gain  under  section  897(a)  on  the 
disposition  of  the  old  principal  residence. 

Example  (4).  (i)  B  is  a  citizen  and  resident 
of  Country  F  with  which  the  U.S.  does  not 
have  an  income  tax  treaty.  B  owns  stock  in 
DCl,  a  U.S.  real  property  holding  corporation. 
In  a  reorganization  qualifying  for 
nonrecognition  under  section  368(a)(1)(B),  B 
exchanges  the  DCl  stock  under  section  354(a) 
for  stock  in  DC2,  a  U.S.  real  property  holdiiig 
corporation. 

(ii)  A  does  not  recognize  any  gain  under 
paragraph  (a)(1)  of  this  section  on  the 
exchange  of  the  DCl  stock  for  DC  2  stock 
because  there  is  an  exchange  of  a  U.S.  real 
property  interest  (the  DCl  stock]  for  another 
U.S.  real  property  interest  (the  DC2  stock) 
which  is  subject  to  U.S.  taxation  upon  its 
disposition. 

Example  (5).  (i)  C  is  a  citizen  and  resident 
of  Country  F  with  which  the  U.S.  does  not 
have  an  income  tax  treaty.  C  owns  all  of  the 
stock  of  DC.  a  U.S.  real  property  holding 
corporation.  The  fair  market  value  of  the  DC 
stock  is  500x,  and  C  has  a  basis  of  lOOx  in  the 
DC  stock. 

'  (ii)  In  a  transaction  qualifying  as  a 
distribution  of  stock  of  a  controlled 
corporation  imder  section  355(a],  DC 
distributes  to  C  all  of  the  stock  of  FC,  a 
foreign  corporation  that  has  not  made  a 
section  897(1]  election.  C  does  not  surrender 
any  of  the  DC  stock.  The  FC  stock  has  a  fair 
market  value  of  200x.  After  the  distribution, 
the  DC  stock  has  a  fair  market  value  of  SOOx. 

(iii)  Under  the  rules  of  paragraph  (a)(4]  of 
this  section,  C  is  considered  to  have 
exchanged  DC  stock  with  a  fair  market  value 
of  200x  and  an  adjusted  basis  of  40x  for  FC 
stock  with  a  fair  market  value  of  20Qx. 


Because  the  FC  stock  is  not  a  U.S.  real 
property  interest,  C  must  recognize  gain  of 
160x  under  section  897(a)  on  the  distribution. 
C  takes  a  basis  of  200x  in  the  FC  stock.  C's 
basis  in  the  DC  stock  is  reduced  to  60x 
pursuant  to  section  358(c]. 

Example  (6).  (i)  A  is  an  individual  citizen 
and  resident  of  Country  F.  F  has  an  income 
tax  treaty  with  the  United  States  that 
exempts  gain  from  the  sale  of  stock,  but  not 
real  property,  by  a  resident  of  F  from  U.S. 
taxation.  In  1981,  A  transferred  Parcel  P,  an 
appreciated  U.S.  real  property  interest  to  DC, 
a  U.S.  real  property  holding  corporation,  in 
exchange  for  DC  stock.  A  owned  all  of  the 
stock  of  DC. 

(ii)  Under  the  rules  of  paragraph  (a](l)  of 
this  section,  A  must  recognize  gain  on  the 
transfer  of  Parcel  P.  Even  though  there  is  an 
exchange  of  a  U.S.  real  property  interest  for 
another  U.S.  real  property  interest  there  is 
gain  recognition  because  the  U.S.  real 
property  interest  received  (the  DC  stock) 
would  not  have  been  subject  to  U.S.  taxation 
upon  a  disposition  immediately  following  the 
exchange.  A  may  not  convert  a  U.S.  real 
property  interest  that  was  subject  to  taxation 
under  section  897  into  a  U.S.  real  property 
interest  that  could  be  sold  without  taxation 
under  section  897  due  to  a  treaty  exemption. 

Example  (7).  (i)  A,  a  nonresident  alien, 
organized  FCl.  a  Country  W  corporation  in 
September  1980  to  invest  in  U.S.  real 
property.  FCl's  only  asset  is  Parcel  P,  a  U.S. 
real  property  interest  with  a  fair  market  value 
of  $500,000  and  an  adjusted  basis  of  $200,000. 
The  FCI  stock  has  a  fair  market  value  of 
$500,000  and  A's  basis  in  the  FCl  stock  is 
$100,000.  The  United  States  does  not  have  a 
treaty  with  Country  W. 

(ii)  A,  organized  FC2,  a  Country  W 
corporation  in  July  1987.  FC2  organized  DC  in 
August  1987.  Pursuant  to  a  plan  of 
reorganization  under  section  366  (a)(1)(C), 
FCl  transfers  Parcel  P  to  DC  in  exchange  for 
FC2  voting  stock.  As  a  result  of  the  transfer, 
DC  is  a  U.S.  real  property  holding  corporation 
wholly  owned  by  FC2.  The  FC2  stock  used  by 
DC  in  the  acquisition  had  been  transferred  by 
FC2  to  DC  as  part  of  the  plan  of 
reorganization.  FCl  distributes  the  FC2  stock 
to  A  in  exchange  for  A's  FCl  stock. 

(iii)  FCl's  exchange  of  Parcel  P  for  the  FC2 
stock  under  section  361(a)  is  a  disposition  of 
a  U.S.  real  property  interest.  FCl  must 
recognize  gain  of  $300,000  under  section 
897(e)  and  paragraph  (a)(1)  of  this  section  on 
the  exchange  because  the  FC2  stock  received 
in  exchange  for  Parcel  P  is  not  a  U.S.  real 
property  interest. 

(iv)  Under  section  3e2(b).  DC  takes  a  basis 
of  $500,000  in  Parcel  P.  FC2  takes  a  basis  of 
$500,000  in  the  DC  stock.  A  takes  a  basis  of 
$100,000  in  the  FC2  stock  under  section 
358(a)(1).  Section  897(d)  and  paragraph  (c)(1) 
of  S  1.897-5T  do  not  apply  to  FCl's 
distribution  of  the  FC2  stock  because  the  FC2 
stock  is  not  a  U.S.  real  property  interest. 

Example  (8).  The  facts  are  the  same  as  in 
Example  7,  except  that  the  United  States  has 
a  treaty  with  Country  W  that  entitles  FCl  and 
FC2  to  nondiscriminatory  treatment  as 
described  in  S  1.897-3(b)(2].  FCl.  but  not  FC2. 
makes  a  valid  section  897(i]  election  prior  to 
the  transaction. 

(ii)  FCl's  transfer  of  Parcel  P  to  DC  in 
exchange  for  FC2  stock  is  not  subject  to 


section  897(e)  and  paragraph  (a)(1)  of  this 
section  because  FCl  made  an  election  under 
section  807(i].  DC  takes  a  basis  of  $200,000  in 
Parcel  P  under  section  362(b). 

(iii)  FCl's  distribution  of  the  FC2  stock  to  A 
in  exchange  for  the  FCl  stock  is  not  subject 
to  the  section  897(d)  and  paragraph  (c){l]  of 
§  1.897-5T  because  FCl  made  an  election 
under  section  897(i). 

(iv)  A  must  recognize  gain  on  the  exchange 
under  section  354(a)  of  the  FCl  stock  for  the 
FC2  stock.  A  exchanged  a  U.S.  real  property 
interest  (the  FCl  stock)  for  an  interest  which 
is  not  a  U.S.  real  property  interest  (the  FC2 
stock).  A  recognizes  gain  of  $400,000.  Under 
section  1012,  A  takes  a  $5OaO00  basis  in  the 
FC2  stock. 

Example  (9).  (i)  The  facts  are  the  same  as 
in  Example  7  except  that  the  United  States 
has  a  treaty  with  Country  W  that  entitles  FCl 
and  FC2  to  nondiscriminatory  treatment  as 
described  in  S  1.897-3(b){2].  FC2,  but  not  FCl, 
makes  a  valid  section  897(i)  election  prior  to 
the  transaction. 

(ii)  FCl's  exchange  of  Parcel  P  for  the  FC2 
stock  under  section  361(8]  is  a  disposition  of 
a  U.S.  real  property  interest.  FCl  does  not 
recognize  any  gain  under  section  897(e)  and 
paragraph  (a)(1)  ofthis  section  because  there 
is  an  exchange  of  a  U.S.  real  property  interest 
(Parcel  P)  for  another  U.S.  real  property 
interest  (the  FC2  stock).  DC  takes  a  basis  of 
$200,000  in  Parcel  P  under  section  3e2(b).  FC2 
takes  a  basis  of  $200,000  in  the  DC  stock. 

(iii)  FCl's  distribution  of  the  FC2  stock  to  A 
in  exchange  for  the  FCl  stock  is  subject  to 
section  897(d)  and  paragraph  (c)(1)  of  \  1.807- 
5T.  Because  A  takes  a  basis  of  $100,000  in  the 
FC  2  stock  under  section  358(a)  (which  is  less 
than  the  $200,000  basis  of  the  FC2  stock  in  the 
hands  of  FCl),  and  A  would  t>e  subject  to 
U.S.  taxation  under  section  897(a)  on  a 
subsequent  disposition  of  the  FC2  stock,  FCl 
does  not  recognize  any  gain  under  paragraph 
(c)(1)  of  S  1.897-5T  due  to  the  statutory 
exception  of  paragraph  (c)(2)(i)  of  that 
section,  provided  that  FCl  complies  with  the 
filing  requirements  of  paragraph  (d)(i)(C]  of 
i  1.897-5T. 

(iv)  Since,  the  FCl  stock  was  not  a  U.S.  real 
property  interest  its  disposition  by  A  in  the 
section  354(a)  exchange  for  FC2  stock  is  not 
subject  to  section  897(e)  and  paragraph  (8)(1) 
of  this  section. 

Example  (10).  The  facts  are  the  same  as  in 
Example  7,  except  that  the  United  States  has 
a  treaty  with  Country  W  that  entitles  FCl  and 
FC2  to  nondiscriminatory  treatment  as 
described  in  \  1.897-3(b)[2].  FCl  and  FC2 
made  valid  section  897(i]  elections  prior  to 
the  transactions. 

(ii)  FCl's  transfer  of  Parcel  P  to  DC  in 
exchange  for  FC2  stock  is  not  subject  to 
section  897(e]  and  paragraph  (a)(1)  of  this 
section  because  FCl  made  an  election  imder 
section  897(i].  DC  takes  a  basis  of  $200,000  in 
Parcel  P  under  section  362(a).  FC2  takes  a 
basis  of  $200,000  in  the  DC  stock. 

(iii)  FCl's  distribution  of  the  FC2  stock  to  A 
in  exchange  for  the  FCl  stock  is  not  subject 
to  section  897(d)  and  paragraph  (c)(l]  of 
§  1.897-5T  because  FCl  made  an  election 
under  section  897(i). 

(iv)  A  does  not  recognize  any  gain  on  the 
exchange  of  the  FCl  stock  for  the  FC2  stock 
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imder  aeetian  354(a).  Uadar  pamgrapfa  Mtl) 
of  tkU  Mction.  there  i*  an  exchange  of  a  US. 
real  prapefty  interaat  (FCl  atack)  far  anoliMr 
U.S.  real  property  ialafeat  (FC2  atadt).  A 
takaa  a  baaia  of  SUMUIOO  in  die  FC2  stock 
under  aection  354(a). 

(8)  TYeatBiemt  of  nonqualifying 
property— {i)  In  general  H,  under 
paragraph  (a)(1)  of  dns  section,  a 
nonrecogoition  provision  would  apply  to 
an  exchange  but  for  the  fact  that 
nonquali^ug  property  (cash  or  property 
other  than  U.S.  real  propnly  iitferesta)  ia 
received  in  addition  to  piuperty  (U.S. 
real  property  interests)  that  is  penntted 
to  be  received  under  paragraph  (a)(1)  of 
this  section,  then  the  transferor  shaD 
recognize  gain  under  this  section  equal 
to  the  lesser  of — 

(A)  The  sum  of  the  cash  received  plus 
the  fair  market  value  of  the 
nonqualifying  property  received,  or 

(B)  The  gain  realized  with  respect  to 
the  US.  raal  property  interest 
transfetfed.  However,  no  loes  shall  be 
recognized  pursuant  to  this  paragrajdi 
(a)(B)  mdess  such  loss  is  otherwise 
pennitted  to  be  recognized. 

(ii)  Treatment  (^  mixed  acchanges.  In 
a  mixed  exchange  where  both  a  U.S. 
real  property  interest  and  other  iwoperty 
(including  cash)  is  tnnsferfed  in 
exchange  both  for  pnq)erty  the  receipt 
of  which  would  quaUy  for 
nonrecognition  treatment  pursuant  to 
paragraph  (a)(1)  of  this  section  and  for 
other  property  (including  cash)  which 
would  not  so  qualify,  the  transferor  will 
recognize  gain  in  accordance  with  the 
rules  set  forth  in  subdivisions  (A) 
through  (C)  of  this  paragraph  (a)(8)(ii). 

(A)  AUocatioB  of  noaqualifyhtg 
property.  The  amount  of  nonqualifying 
property  (including  cash)  considered  to 
be  received  in  exchange  for  U.S.  real 
property  interests  sfaaS  be  determined 
by  multiplying  the  fair  market  value  of 
the  nonqualifying  property  received  by  a 
fraction  ("real  property  fraction").  The 
numerator  of  the  fraction  is  the  fair 
market  value  of  the  U.S.  real  property 
interest  transfened  in  the  exchange.  The 
denominator  of  the  fraction  is  the  iaxt 
market  value  of  all  property  tran^erred 
in  the  exchange. 

(B)  Recognition  of  gain.  The  amount  of 
gain  that  must  be  recognized,  and  that 
shall  be  subject  to  U.S.  taxation  by 
reason  of  the  operation  of  section  897. 
shall  be  equal  to  the  lesser  of: 

{1)  Tbte  anunmt  determined  ander 
subdivision  (A)  of  diis  paragraph 
(aK8MS).or 

(2\  lie  gain  or  loss  realized  vrith 
respect  to  the  U.S.  real  property  interest 
exchanged. 

(C)  Treatment  of  other  amounts.  The 
treatiaanl  ato&et  amounts  seoeivadja  a 


mixed  eachangr  sfaaU  be  delennined  as 
follo%vr 

(1)  Tne  amoont  of  nonqualify ii^ 
property  (indnding  carii)  considered  to 
be  received  in  exd^ange  for  property 
(including  cash)  other  than  US.  real 
profterty  interests  shall  be  (reated  in  the 
manner  provided  in  die  reievant 
nonreoognition  provision.  Such  amounts 
shall  be  detennhied  by  subtracting  the 
amount  determined  under  subdivision 
(A)  of  diis  paragraph  ta){8){ii)  from  the 
total  amouiri  of  noaquall^^ng  property 
received  in  the  exchange. 

[2]  The  amount  of  qualifiyiBg  property 
considered  ,to  be  recerved  in  exdiaqge 
for  U.S.  real  property  interests  ikuSl  be 
treated  in  die  manner  provided  in 
paragr^rf)  (a)(1)  of  this  section.  Such 
amount  shall  be  determined  by 
multiplying  the  total  fair  market  value  of 
qualifying  jntiperty  received  in  the 
exchange  by  the  rml  propeity  fraction 
described  in  subdivision  (A)  of  this 
paragrapii  (a)(8Kii). 

(S)  The  amount  of  qualitying  property 
considered  to  be  received  in  exch^ige 
for  property  other  than  U.S.  real 
property  interests  shall  be  treated  in  the 
manner  provided  in  the  relevant 
nonrecognition  provision.  Sudi  amount 
shall  be  determined  by  subtracting  die 
amount  determined  imder  subdivision 
(2)  of  this  paragraph  (a)(8)(ii](C]  from 
the  total  fair  market  value  of  qualifying 
property  received  in  the  exchange. 

(iii)  Example.  The  rules  of  paragraph 
(a)(8](ii)  of  this  section  may  be 
illusfrated  by  the  following  example. 

Example,  (i)  A  is  an  individual  citizen  and 
resident  of  country  F.  Country  F  does  not 
have  an  income  tax  treaty  wtth  the  United 
States.  A  is  the  sole  proprietor  of  a  business 
located  in  the  United  States,  the  assets  of 
wfaJch  consist  of  a  U.S.  real  property  interest 
with  a  fair  market  value  of  ^.000.000  and  an 
ad|usted  basis  of  $700UXX),  and  equipment 
used  in  the  business  with  a  fair  market  value 
of  $500,000  and  an  adjusted  basis  of  S2SO.eoa 
A  decides  to  incorporate  tlie  hi^ffines*.  and  on 
January  1. 1987,  A  txanafen  liis  assets  to 
dames  tic  coiporatian  DC  in  exchange  for  100 
percent  of  tlie  stock  of  DC  with  a  fair  market 
value  of  $800,000.  In  addition,  A  raoeives  a 
long  term  note  (constitating  a  security)  from 
DC  forgaoa,00a  bearing  arm's  Imgth  intarast 
and  repayment  terms.  DC  lias  no  assets  otlier 
than  those  received  in  tlie  exchange  «nth  A. 
Pursuant  to  section  aB7(c)(2)  and  i  1.897-2. 
DC  is  a  U.S.  real  property  holding 
corporation.  Therefore,  the  stock  of  DC  is  a 
U.S.  real  property  interest  Assume  that  tiie 
note  from  OCcoaatitiitaB  an  interest  in  the 
coqMratiaa  solely  as  a  caaditor  as  provided 
by  I  l.flV-l(d)(4)  of  ther^aleliai.  A 
complies  with  the  filmg  saiiiiiBBnMaaa  of 

(ii)  BecBuae  the  note  faMi  DC  tfoiiU  Mi  be 
subiect  to  U.S.  taxation  upon  its  HgfrnMaa, 
it  is  non^nallfiqg  property  lor  paqwaasvf 
detemuateg  wbathar  A  iseolitled  totaeaiw 


nonreoo^iltion  tieatnent  pnnaaBt  to  section 
351  with  respect  to  his  exdnsge  of  the  U5. 
real  fspuiti  iluiesL  Hwa,  A  awist  woogniie 
gain  in  the  manaar  previdad  In  para^aph 
{^mm  of  ^M»  seetiaa.  fmtmuA  to 
parapM*  (sJWmiA).  Ae  amoert  of 
nonqual^iagpraperty  received  taendiaHge 
for  the  real  piopefty  iBtBrests  is  deteimined 
by  mdliplyiug  Ae  fair  awrint  value  of aodi 
property  ($00000(4  liy  tte  red  property 
tiactmn.  ine  nnDcrator  of  the  uauUuu  is 
$l,600Me.  the  falimafket  value  of  the  real 
property  transfemd  by  A  The  denreninator 
is  ftl.SQOjaBO,  the  fairmaiket  vahe  tH  all 
piupeily  transferred  by  A  "nnis,  A  is 
considered  to  have  received  SWOOOO  of  the 
note  in  exclviiige  far  the  real  property 
($000,000  X$l,O00lX)0O/$l.S0O,(XI^  Punuant  to 
paragraph  (a)(8)(ii)(B),  Amust  recognize  die 
lesser  of  the  amount  initially  determined  or 
the  gain  realized  with  respect  to  the  U.S.  real 
property  interest  Therefore.  A  must 
recognize  the  $300JOOO  gain  realized  wiA 
reelect  to  the  real  property. 

(ill)  Pursuant  to  paragraph  (a](8)(ii)(C]  of 
this  section.  A  is  considered  to  have  received 
$200,000  of  the  note  in  exchange  for 
equipment  ($000,000  (total  vahie  of  note 
received]  minus  $WCU]00  [portion  of  note 
received  in  exchange  for  real  property]). 
$600,000  of  the  stodc  in  exchange  Jbr  real 
property  ($000,000  (total  value  of  stock 
received]  times  $l.O0QJ)0O/l.£aa0OO) 
(proportion  of  property  exchanged  consisting 
of  real  property]),  and  $300,000  of  the  stock  in 
exchange  for  equipment  [SOBDJXO  [total  value 
of  stock  received]  minus  $flOfV0OO  [portion  of 
stock  received  in  exchange  for  real 
property]).  AH  three  amounts  are  entitled  to 
nonreongnitinn  treatment  pursuant  toaection 
351. 

(iv)  Pursuant  to  paragraph  (a)(2)  of  this 
section,  A's  basis  in  the  stock  ud  note 
received  and  DC's  basis  in  the  US.  real 
property  interest  and  eqnipmeat  will  be 
determined  in  accordance  with  the  generally 
applicable  rales.  The  $400,000  portion  of  the 
note  received  in  exchange  for  the  real 
property  interest  is  other  property.  Pursuant 
to  section  35a(aK2).  A  tokes  a  fair  market 
value  ($400w000)  basis  for  that  portion  of  the 
note.  Punuant  to  section  358(a)(l].  A's  basis 
in  the  property  received  without  the 
recognition  of  gain  (the  DC  stock  and  Uie 
other  portion  of  the  note)  will  be  equal  to  the 
basis  of  the  property  transferred  ($050000 
[$700/X»  basis  af  ILS.  seel  property  interest 
plus  $250000  basis  of  equipment]),  decreased 
by  the  fair  market  value  of  the  other  property 
received  ^lOOaoo  poitiao  of  the  note],  and 
increased  by  the  amount  of  gain  recognised 
to  A  on  the  traasaGtioa  ($300000).  Thus,  A's 
basis  in  the  steck  and  the  nanrecagnition 
portion  of  the  note  is  $800000  ($060800- 
$40O,00O-«-$80au08D).  Uoderil.S5fr^)(2)  of 
the  regulaliana,  the  $BI04W0  is  allocated 
betwnn  theotaek  aad  die  imnsiii  imniliisi 
pottiaD  of  dB  note  ia  psopoitiaB  to  their  fair 
market  vrfees.  A.tokas  a  basis  of  $saK400  in 

die  oc  aiaak  ($niunox«n,ao8/i.iiioooo).  A 
takes  a  basis  of  ttsajBOD  iatiM 
nonrecognitiaB  portion  of  the  note 
($a6a88OX3aatO8O/uaaifla0).  A's  basis  in  the 

note  is$BS3iH0  ($iDoaao+tiaajaie).ixrs 

basis  in  the  pcopertir  neatsnd  frm  A  will  be 


determined  under  section  362(0).  DC  takes  a 
basis  of  $1,000000  in  the  real  property 
interest  (A's  basis  of  $700000  increased  by 
the  $300000  of  gain  recognized  by  A  on  it). 
DC  takes  a  basis  of  $250000  in  the  equipment 
(A's  basis  of  $250,000). 

(9)  Treaty  exception  to  imposition  of 
tax.  If  gain  that  would  be  currently 
recognized  pursuant  to  the  provisions  of 
this  section  is  subject  to'an  exemption 
from,  or  reduction  of,  U.S.  tax  pursuant 
to  a  U.S.  income  tax  treaty,  then  gain 
shall  be  recognized  only  as  provided  by 
that  treaty  for  dispositions  occurring 
before  January  1, 1985.  For  dispositions 
occurring  after  December  31, 1984,  all 
gain  shall  be  recognized  as  provided  in 
■ejection  897  and  the  regulations 
thereunder,  except  as  provided  by 
Articles  XII  (9)  and  XXX  (5)  of  die 
United  States-Canada  Income  Tax 
Convention  or  other  income  tax  treaty 
entered  into  after  June  6, 1988.  In  regard 
to  Article  XXX  (5)  the  Income  Tax 
Treaty  with  Canada,  see,  Rev.  Rul.  85- 
76, 1985-1  CS.  409. 

(b)  Certain  foreign  to  foreign 
exchanges —  (1)  Exceptions  to  the 
general  rule.  Notwithstanding  the 
provisions  of  paragraph  (a)(1)  of  this 
section  and  pursuant  to  authority 
conferred  by  section  897(e)(2),  a  foreign 
person  shall  not  recognize  gain,  in  the 
instances  described  in  paragraph  (b)(2) 
of  this  section,  on  the  transfer  of  a  U.S. 
real  property  interest  to  a  foreign 
corporation  in  exchange  for  stock  in  a 
foreign  corporation,  but  only  if  the 
transferee's  subsequent  disposition  of 
the  transferred  U.S.  real  property 
interest  would  be  subject  to  U.S. 
taxation,  as  determined  in  accordance 
with  the  provisions  of  S  1.897-5T(d)(l),  if 
the  filing  requirements  of  paragraph 
(d)(l)(iii)  of  §  1.897-5T  have  been 
satisfied,  if  one  of  the  five  conditions  set 
forth  in  paragraph  (b)(2)  exists,  and  if 
one  of  the  following  three  forms  of 
exchange  takes  place. 

(i)  The  exchange  is  made  by  a  foreign 
corporation  pursuant  to  section  361(a)  in 
a  reorganization  described  in  section 
368(a)(1)  (D)  or  (F)  and  Uiere  is  an 
exchange  of  the  transferor  corporation 
stock  for  the  transferee  corporation 
stock  under  section  354(a);  or 
'  (ii)  The  exchange  is  made  by  a  foreign 
corporation  pursuant  to  section  361(a)  in 
a  reorganization  described  in  section 
368(a)(1)(C);  there  is  an  exchange  of  the 
transferor  corporation  stock  for  the 
fransferee  corporation  stpck  (or  stock  of 
the  fransferee  corporation's  parent  in 
the  case  of  a  parenthetical  C 
reorganization)  under  section  354(a); 
and  the  fransferor  corporation's 
shareholders  own  more  than  fifty 
percent  of  the  voting  stock  of  the 
fransferee  corporation  (or  stock  of  the 


fransferee  corporation's  parent  in  the 
case  of  a  parenthetical  C  reorganization) 
immediately  after  the  reorganization;  or 

(iii)  The  U.S.  real  property  interest 
exchanged  is  stock  in  a  U.S.  real 
property  holding  corporation:  the 
exchange  qualifies  under  section  351(a) 
of  section  354(a)  in  a  reorganization 
described  in  section  368(a)(1)(B);  and 
immediately  after  the  exchange,  all  of 
the  outstanding  stock  of  the  fransferee 
corporation  (or  stock  of  the  fransferee 
corporation's  parent  in  the  case  of  a 
parenthetical  B  reorganization)  is  owned 
in  the  same  proportions  by  the  same 
nonresident  alien  individuals  and 
foreign  corporations  that,  immediately 
before  the  exchange,  owned  the  stock  of 
the  U.S.  real  property  holding 
corporation. 

If,  however,  a  nonresident  alien 
individual  or  foreign  corporation  which 
received  stock  in  an  exchange  described 
in  subdivision  (iii)  of  this  paragraph 
(b)(1)  (or  the  fransferee  corporation's 
parent)  disposes  of  any  of  such  foreign 
stock  within  three  years  from  the  date  of 
its  receipt,  then  that  individual  or 
corporation  shall  recognize  that  portion 
of  the  gain  realized  with  respect  to  the 
stock  in  the  U.S.  real  property  holding 
corporation  for  which  foreign  stock 
disposed  of  was  received. 

(2)  Applicability  of  exception.  The 
exception  to  the  provisions  of  paragraph 
(a)(1)  provided  by  paragraph  (b)(1)  shall 
apply  only  if  one  of  the  following  Hve 
conditions  exists. 

(i)  Each  of  the  interests  exchanged  or 
received  in  a  fransferor  corporation  or 
fransferee  corporation  would  not  be  a 
U.S.  real  property  interest  as  defined  in 
S  1.897-l(c)(l)  if  such  corporations  W6re 
domestic  corporations;  or 

(ii)  The  fransferee  corporation  (and 
the  fransferee  corporation's  parent  in 
the  case  of  a  parenthetical  B  or  C 
reorganization]  is  incorporated  in  a 
foreign  country  that  maintains  an 
income  tax  treaty  with  the  United  States 
that  contains  an  information  exchange 
provision;  the  fransfer  occurs  after  May 
5, 1988;  and  the  fransferee  corporation 
(and  the  fransferee  corporation's  parent 
in  the  case  of  a  parenthetical  B  or  C 
reorganization)  submit  a  binding  waiver 
of  all  benefits  of  the  respective  income 
tax  treaty  (including  the  opportunity  to  . 
make  an  election  under  section  897  (i)), 
which  must  be  attached  to  each  of  the 
fransferor  and  fransferee  corporation's 
income  tax  returns  for  the  year  of  the 
fransfer  or 

(iii)  The  fransferee  foreign  corporation 
(and  the  fransferee  corporation's  parent 
in  the  case  of  a  parenthetical  B  or  C 
reorganization]  is  a  qualified  resident  as 
defined  in  section  884(e]  and  any 


regulations  thereunder  of  the  foreign 
country  in  which  it  is  incorporated;  or 

(iv)  The  transferee  foreign  corporation 
(and  the  transferee  corporation's  parent 
in  the  case  of  a  parenthetical  B  or  C 
reorganization)  is  incorporated  in  the 
same  foreign  country  as  the  transferor 
foreign  corporation;  and  there  is  an 
income  tax  treaty  in  force  between  that 
foreign  country  and  the  United  States  at 
the  time  of  the  transfer  that  contains  an 
exchange  of  information  provision;  or 

(v)  The  fransferee  foreign  corporation 
is  incorporated  in  the  same  foreign 
country  as  the  fransferor  foreign 
corporation;  and  the  transfer  is  incident 
to  a  mere  change  in  identity,  form,  or 
place  of  organization  of  one  corporation 
under  section  368(a)(1)(F). 

For  purposes  of  any  election  by  a 
fransferee  foreign  corporation  (or  the 
fransferee  corporation's  parent  in  the 
case  of  a  parenthetical  C  reorganization) 
to  be  treated  as  a  domestic  corporation 
under  section  897(i)  and  S  1-897-3  where 
the  exchange  was  described  in 
subdivisions  (i)  or  (ii)  of  paragraph  (b)(1) 
of  this  section,  any  prior  dispositions  of 
the  transferor  foreign  corporation  stock 
will  be  subject  to  the  requirements  of 
§  1.897-3(d)(2)  upon  an  election  under 
section  897(i]  by  the  fransferee  foreign 
corporation  (or  the  fransferee 
corporation's  parent  in  the  case  of  a 
parenthetical  C  reorganization). 

(3)  No  exceptions.  No  exception  to 
recognition  of  gain  under  paragraph 
(a)(1)  of  this  section  is  provided  for  the 
fransfer  of  a  U.S.  real  property  interest 
by  a  foreign  person  to  a  foreign 
corporation  in  exchange  for  stock  in  a 
foreign  corporation  other  than  as 
provided  in  this  paragraph  (b).  Thus,  no 
exception  is  provided  where — 

(i)  Such  exchange  is  made  pursuant  to 
section  351  and  the  U.S.  real  property 
interest  fransferred  is  not  stock  in  a  U.S. 
real  property  holding  corporation;  or 

(ii)  Such  exchange  is  made  pursuant 
to  section  361(a]  in  a  reorganization 
described  in  section  368(a)(l]  that  does 
not  qualify  for  nonrecognition  of  gain 
under  this  paragraph  (b).  With  regard  to 
the  treatment  of  certain  foreign 
corporations  as  domestic  corporations 
under  section  897(i],  see  §S  1.897-3  and 
1.897-8T. 

(4)  Examples.  The  rules  of  paragraph 
(b)(1)  and  (2)  of  this  section  may  be 
illusfrated  by  the  following  examples.  In 
each  instance,  the  filing  requirements  of 
paragraph  (d)(l)(iii)  of  S  1.897-5T  have 
been  satisfied. 

Example  (1).  (i)  FC  is  a  Country  F 
corporation  that  has  not  made  a  section  897 
(i)  election.  FC  owns  Parcel  P,  a  U.S.  real 
property  interest,  with  a  fair  market  value  of 
$450x  and  an  adjusted  basis  of  lOOx. 
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(ii)  PC  kwufcra  Iteoel  P  to  PS,  ita  whoQy 
ownod  CoiBtnr  P  nfaaidiary.  in  ncdwaggB  Dor 
FS  atook  HBder  Motiaa  an  (•).  FB  liM  not 
made  a  sectian  flB7ji)  »*«^Hmi  Undar  the 
rules  of  paragraph  (aMl)  of  thia  aection,  PC 
must  recognize  gain  of  350x  under  aection  897 
(a)  becauae  tiie  PS  atock  received  in  Xhe 
exchange  ia  net  a  U.S.  real  protieity  intereat 
No  exception  to  the  reoognitian  rule  of 
paragraph  (aXl )  is  provided  voder  this 
parayaph  (b)  for  a  tranafer  under  aoctieB  SSI 
(a)  of  a  US.  real  property  ialenet  (thai  ia  not 
stock  in  a  U.S.  real  property  *"'^'Sfl 
corporation]  by  a  foreign  coqxiration  to 
another  foreign  corporation  in  exchange  for 
stock  to  oe  transfeioG  corporation. 

Example  fZf.  (i)  PC  ia  a  Country  P 
corpoaalion  that  haa  not  awde  a  aaction  arn) 
election.  FC  owaa  aeveral  U.&>aal  property 
inteiaata  tlut  have  appraciated  ia  walae  aince 
FC  purchased  the  interests.  FP,  a  Country  F 
coiporation.  owns  all  of  the  outstanding  stock 
of  FC.  Country  F  raaintaina  an  income  tax 
treaty  with  the  United  Stataa. 

(ii)  For  valid  boaineaa  pnp>»B>>  rc 
traaafeffed  aubatantiaUy  all  of  ita  aaaeta 
inchkyag  all  of  ita  U.S.  real  pniparty  intereata 
to  FS  in  188B  under  sectian  aBl(a]  ia  a 
reorganization  in  exchange  for  FS  stock.  FSia 
a  newly  formed  Country  F  corporation  that  ia 
owned  by  PC  The  tranafer  qualifiea  aa  a 
reoiganiiation  under  aection  36a(aH1KD)-  TC 
immediately  ihatributes  the  PS  atock  to  FP  in 
exchange  far  the  FC  atock  aad  FC  diaaohwa. 
FPhaa  no  gain  or  kias  on  the  exchange  of  the 
FC  stock  for  the  FS  stock  under  aection 
354(a).     ■ 

(iii)  Under  the  rules  of  paragraph  (b](1)n)  of 
this  section,  FC  does  not  recognize  any  gam 
on  the  tranrfier  of  the  U.S.  real  property 
interealB  to  PS  under  section  3a(a)  in  dw 
reorgannatiaD  under  aection  aBB(aXlHD) 
becauae  FS  would  he  sabiect  to  U.S.  taxation 
on  a  subaequent  diapoaition  of  the  intereaia, 
as  required  by  paragraph  (bUl)  of  tius 
section;  there  is  an  exchange  of  stock  under 
section  3M(a),  as  required  by  paragraph 
(b)(l)(i);  and  PC  and  FS  are  incorporated  hi 
Country  F  which  maintaina  an  ncom^  tax 
treaty  with  the  United  State*,  aa  required  by 
paragraph  (b)(2Miv). 

(5)  Contributions  of  property.  A 
foreign  person  that  contributes  a  U.S. 
real  property  interest  to  a  foreign 
corporation  as  paid  in  surplus  or  as  a 
contribation  to  capital  (indoding  a 
contribution  piovided  in  section  304(a)) 
shall  be  treated,  for  purposes  of  section 
897(j)  imd  this  section,  as  exchanging 
the  U.S.  real  property  interest  for  stodc 
in  the  foreign  corporation. 

(c)  Denied  of  nonreco^ition  with 
respect  to  certain  tax  avoidance 
transfen — (1)  In  general.  The  provisians 
of  S  1.8B7-5r  and  paragraphs  (a)  and  (b) 
of  diis  seotioB  are  subject  to  the  ndes  of 
this  paragraph  (c). 

(2)  Certain  transfers  to  domestic 
corporations — 

(i)  General  rule.  If  a  foreign  person 
transfers  property,  that  ia  not  a  U^  real 
property  interest,  to  a  domestic 
corpraation  in  a  nonrecognition 
exchange,  where — 


(A)  The  adjusted  oasis  of  sudi 
property  transferred  exceeded  ita  fair 
market  Tdoe  ontiie  date  of  tke  transSer 
to  the  doniesfic  caiporation; 

(B)  The  piupeiljf  transferred  wffl  not 
immediately  be  used  in.  or  held  by  ti» 
domestic  corporation  for  use  in.  fte 
conduct  (rf  a  trade  or  business  as 
defined  in  f  1  J87-l(f);  and 

(C)  Widihi  two  jrears  of  Ae  transfei  to 
the  domestic  corporatioB,  tin  property 
traasfared  is  sold  at  a  loss; 

theii,  it  will  be  prestuned.  absent  dear 
and  convincing  evidence  to  the  contrary, 
that  the  purpose  far  tiaiisfeiring  ftefass 
property  was  the  avoidance  of  taxation 
on  the  (Jisposition  of  U.S.  real  properly 
interests  by  the  domestic  corporation. 
Any  loss  recognized  hy  the  domestic 
corporation  on  the  sale  or  excAnnge  of 
such  property  ahal  not  be  used  by  the 
domestic  oovporatian.  eitfaer  by  d^aot 
ofbet  or  as  put  of  a  net  operating  lees 
or  capital  loas  canybaok  or  carryover  to 
offset  any  gain  reoo^nzed  fren  dw  sale 
or  Hudnatge  of  a  U&.  seal  prq;ierty 
interest  by  the  doaaestic  corporatiaa. 

(ii)  Examph.  The  rules  at  parayaph 
(c)(2Mi)  of  tlas  aection  may  be  illustrated 
by  the  following  example. 

Example.  A  is  an  individual  citizen  and 
resident  of  country  P,  whi(!h  does  not  have  an 
income  tax  treaty  with  the  US.  Oa  |anuary  1, 
1987,  A  traasfen  a  U£.  »al  properly  intereat 
with  a  baaia  of  $UXUUO  and  a  fair  maihat 
value  of  MOBiQOO  to  domaatic  corporation  DC 
in  exchange  for  all  of  the  atock  of  DC  On 
October  20, 1987,  A  transfers  stock  of  a 
publicly  traded  domestic  corporation  with  a 
baaia  in  hia  handa  of  •900,000  end  a  fan' 
maiket  valae  of  VOftOOO,  in  anchange  for 
additiooal  atock  of  DC  The  atock  of  the 
puhbdy  traded  doatealic  coiparatian  ^toaa 
not  Gonatitute  an  aaaet  uaed  or  haU  lor  use  ia 
DCs  trade  or  businesa.  If  DC  aells  the  atodi 
of  the  publicly  traded  domestic  corporation 
befon  October  20. 1909  and  recognizea  a  loss, 
the  loaa  nay  not  be  used  to  oHset  any  gain 
recognized  on  the  aaie  of  the  U£.  real 
property  iirtenate  by  DC 

(3)  Basis  adjustment  for  oertain 
related  person  transactions,  bi  die  case 
of  aity  disposition  after  December  31. 
1979,  of  a  U.S.  real  property  interestio  a 
related  person  (within  die  meaning  of 
section  453(f)(1)),  the  basis  of  die 
interest  in  die  hands  of  the  person 
acquiring  sucli  interest  shall  be  reduced 
by  the  amount  of  any  gain  which  is  not 
subject  to  taxation  under  sectian 
871(bMl)  or  882(a)(1)  because  ttie 
disposition  occurred  before  June  19. 1980 
or  because  of  any  treaty  obligation  of 
the  United  States.  If  a  foreign 
corporation  makes  an  election  imder 
section  897(i),  md  the  stock  of  sudi 
corporation  was  transferred  between 
related  persons  after  Deconber  31, 1979 
and  before  )une  19, 1980,  then  sudi  stock 
shall  be  treated  as  a  U.S.  real  property 


interest  solely  for  puquwaa  of  this 
par^n^^)(3). 

(4)  ReammgemeDtofowaer^ip  to 
gain  treaty  benefit.  A  foreign  person 
who  directly  or  indirectly  owns  a  U.S. 
real  pmyarty  interest  nay  not  directfy  or 
indirectly  iwaiunge  (he  inddeate  of 
owaer^Bip  xn  la^  lJ,o.  real  piupeily 
interest  throng  the  use  of 
nonrecognition  provisions  in  order  to 
gain  the  benefit  of  a  treaty  exemption 
inna  taxation.  Such  nonrecognition  will 
not  apply  to  the  foreign  tsanaferor.  Hie 
tranaf  ecor  wiB  recognize  ^ain  but  not 
loss  on  the  transfer  under  sectkai  887(a). 

(d)  Effective  iiate.E>uiiefl  m 
spedfically  provided  otiM«%vise  in  the 
text  of  the  legokiians.  paragraphs  (a) 
through  fc]  shall  he  affstitive  for 
tranafaa.  ■'^^— tl"  and  other 
dispoaitians  occuntiag  after  |une  IS, 
1980.  Paragraph  (a)^Xii)  of  this  section 
shafl  be  effective  for  exchmgefl  and 
elections  occurring  af Ict  fune  «,  196B. 

S1J97-7T 
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(a)  ilif/e.  Pursuant  to  sectioo  687(g).  an ' 
interest  hi  a  partaeariiip  in  wfatch, 
directly  or  in^rectly.  ftfty  percent  or 
more  of  the  valae  (rf^ie  gross  assets 
consist  of  U:S.  real  property  interests, 
and  ninety  percent  or  more  of  die  value 
of  the  gross  assets  consist  of  U.S.  real 
property  interests  phis  any  cash  or  cash 
equivalents  shall,  for  purposes  of  section 
1445,  be  treated  as  entirely  a  U.S.  real 
property  interest  For  purposes  of 
section  897(g],  such  interest  shall  be 
treated  as  a  U.S.  real  property  interest 
only  to  the  extent  that  the  gain  on  the 
disposition  is  attributable  to  U.S.  real 
property  interests  (and  not  cash,  cash 
equivalents  or  other  property). 
Consequently,  a  disposition  of  any 
portion  of  such  partnershqi  interest  shall 
be  subject  to  padial  taxattoa  under 
section  887(a)  and  fuU  withholding 
under  sactioe  1445(a).  For  purposes  of 
this  paragraph,  caah  equivalent  means 
any  asset  readily  amvertible  into  cash 
(whether  or  not  denominated  m  U.S. 
dollars)  induding.  but  not  hmited  to. 
bank  aocoants,  certi£k»tes  of  deposit, 
money  maiket  accounts,  commercial 
paper,  U.S.  and  foreign  treasury 
obligations  and  bonds,  corporate 
obligationB  aad  bonds,  predous  metals 
or  commodities,  and  pubKdy  traded 
instruments. 

(b)  Effective  date.  Section  1.897-7T 
shall  be  effective  for  transfers, 
exchanges,  distributions  and  other 
dispositions  occurring  after  June  B.  1988. 


91-M7-tT    Statue  as  a  U.S.  real  praparty 
IwMbiQ  corporation  as  a  condMon  tor 
•lacting  saetion  897(1)  pursuant  to  S  1.897-3 
(Tamporary). 

(a)  Purpose  and  scope.  This  section 
provides  a  temporary  regulation  that  if 
and  when  adopted  as  a  final  regulation, 
will  be  added  to  paragraph  (b)  of 

S  1.897-3.  Paragraph  (b]  of  this  section 
would  then  appear  as  paragraph  (b)(4) 
of  J  1.897-3. 

(b)  General  conditions.  The  foreign 
corporation  upon  making  an  election 
under  section  897(i)  (inchiding  any 
retroactive  election]  must  qualify  as  a 
U.S.  real  property  holding  corporation  as 
defined  in  paragraph  (b)(1)  of  S  1.897-2. 

(c)  Effective  Date.  Section  1.897-8T 
shall  be  effective  as  of  June  6, 1988,  with 
respect  to  foreign  corporations  making 
an  election  under  section  897(i)  after 
May  5, 198a 

S  1.897-aT    Traatmant  of  oartaln  Maraat  la 
publicly  traded  corporations,  definition  of 
f  oraisa  parson,  aad  forsipi  govwnwiants 
and  Intsmatianal  organizatlena. 
(Tamporary). 

(a)  Purpose  and  scope.  This  section 
provides  a  temporary  regulation  that,  if 
and  when  adopted  as  a  final  regi:tetion 
will  be  added  as  new  paragraphs 
(c)(2)(iii){B).  (k).  (n)  andt^)  of  §  1J87-1. 
Paragraph  (b)  of  this  section  would  then 
appear  as  paragraph  (c)(2}(iii](B}  of 

S  1.997-1.  Paragraph  (c)  of  this  section 
would  then  appear  as  paragraph  (k)  of 
S  1.897-1.  Paragraph  (d)  of  this  section 
would  then  appear  as  paragraph  (n)  of 
§  1.897-1.  Paragraph  (e)  of  this  section 
would  then  appear  as  paragraph  (q)  of 
S  1.897-1. 

(b)  Any  other  interest  in  the 
corporation  (other  than  an  ioterast 
solely  as  a  creditor)  if  on  the  date  such 
interest  was  acquired  by  its  present 
holder  it  had  a  fair  market  value  greater 
than  the  fair  market  value  on  that  date 
of  5  percent  of  the  regularly  traded  class 
of  the  corporation's  stock  with  the 
lowest  fair  market  value.  However,  if  a 
non-regdarly  traded  dass  of  interests  in 
the  corporation  is  convertible  into  a 
regularly  traded  dass  of  interests  in  the 
corporation,  an  interest  in  such  non- 
regularly  traded  dass  shall  be  treated  as 
a  U.S.  real  property  interest  if  on  the 
date  it  was  acquired  by  its  present 
holder  it  had  a  fair  market  value  greater 
than  tfaetair  market  value  on  that  date 
of  5  percent  of  the  regularly  faded  class 
of  the  corporation's  stock  into  which  it 
is  convertible.  If  a  person  holds  interests 
in  a  corporation  of  a  dass  that  is  not 
regularly  traded,  and  subsequenUy 
acquires  additional  interests  of  the  same 
class,  then  all  such  interests  must  be 
aggregated  and  valued  as  of  the  date  of 
the  subsequent  acquisition.  If  the 


subsequent  acqaisition  causes  that 
person's  interests  to  exceed  the 
applicable  limitation,  then  all  such 
interests  shall  be  treated  as  U.S.  real 
property  interests,  regardless  of  when 
acquired.  In  addition,  if  a  person  holds 
interests  in  a  corporation  of  separate 
classes  that  are  not  regularly  traded, 
and  if  such  interests  were  separately 
acquired  for  a  principal  purpose  of 
avoiding  the  applicable  5  percent 
limitation  of  this  paragraph,  then  such 
interests  shall  be  aggregated  for 
purposes  of  applying  that  limitation. 
This  rule  shall  not  apply  to  interests  of 
separate  classes  acquired  in 
transactions  more  than  three  years 
apart.  For  purposes  of  paragraph 
(c)(2)(iii]  of  9  1.897-1,  section  318(a) 
shall  apply  (except  that  section 
318(a)(2)(C)  and  (3)(q  shall  each  be 
applied  by  substifutinq;  "5  percent"  for 
"50  percent"). 

(c)  Foreign  person.  The  term  "foreign 
person"  means  a  nonresident  alien 
individual  (including  an  individual 
subjed  to  the  provisions  of  section  877). 
a  foreign  corporation  as  defined  in 
paragraph  (1)  of  this  section,  a  foreign 
partnership,  a  foreign  trust  or  a  foreign 
estate,  as  such  persons  are  defined 
respectively  by  S  1.871-2  and  by  7701 
and  the  regulations  thereimder.  A 
resident  alien  individual,  induding  a 
nonresident  alien  with  respect  to  whom 
there  is  in  effect  an  election  under 
section  e013(g)  or  (h)  to  be  treated  as 
United  States  resident,  is  not  a  foreign 
person.  With  respect  to  the  status  of 
foreign  governments  and  international 
organizations,  see  paragraph  (e)  of  this 
section. 

(d)  Regularly  traded— {1)  General 
rule—(\\  Trading  requirements.  A  class 
of  interests  that  is  traded  on  one  or  more 
established  securities  markets  is 
considered  to  be  regularly  traded  on 
such  market  or  markets  for  any  calendar 
quarter  during  which — 

(A)  Trades  in  such  dass  are  effected, 
other  than  in  de  minimis  quantities,  on 
at  least  15  days  during  the  calendar 
quarter, 

(B)  The  aggregate  number  of  the 
interests  in  such  dass  traded  is  at  least 
7.5  percent  or  more  of  the  average 
number  of  interests  in  such  class 
outstanding  during  the  calendar  quarter; 
and 

(C)  The  requirements  of  paragraph 
(d)(3)  of  this  section  are  met 

(ii)  Exceptions — (A)  in  the  case  of  the 
class  of  interests  which  is  held  by  2.500 
or  more  record  shareholders,  the 
requirements  of  paragraph  (d)(l](i)(B)  of 
this  section  shall  be  applied  by 
substituting  "2.5  percent"  for  "7.5 
percent". 


(B)  If  at  any  time  during  the  calendar 
quarter  100  or  fewer  persons  own  50 
percent  or  more  of  the  outstanding 
shares  of  a  dass  of  interests,  such  dass 
shall  not  be  considered  to  be  regularly 
traded  for  purposes  of  sections  897, 1445 
and  6039C.  Related  persons  shall  be 
treated  as  one  person  for  purposes  of 
this  para^aph  (d)(l)(ii)(B]. 

(ui)  Anti-abuse  rule.  Trades  between 
related  persons  shall  be  disregarded.  In 
addition,  a  dass  of  interests  shall  not  be 
treated  as  regularly  traded  if  there  is  an 
arrangement  or  a  pattern  of  trades 
designed  to  meet  the  requirements  of 
this  paragraph  (d)(1).  For  example, 
trades  between  two  persons  that  occur 
several  times  during  the  calendar 
quarter  may  be  treated  aft  an 
arrangement  or  a  pattern  of  trades 
designed  to  meet  the  requirements  of 
this  paragraph  (d)(1). 

(2)  Interests  traded  on  domestic 
estabiahed  securities  markets.  For 
purposes  of  sections  897, 1445  and 
e030C  a  dass  of  interests  that  is  traded 
on  an  established  securities  market 
located  in  the  United  States  is 
considered  to  be  regularly  traded  for 
any  calendar  quarter  during  which  it  is 
regulariy  quoted  by  brokers  or  dealers 
making  a  market  in  such  interests.  A 
broker  or  dealer  makes  a  market  in  a 
class  of  interests  only  if  the  broker  or 
dealer  holds  himself  out  to  buy  or  sell 
interests  in  such  class  at  the  quoted 
price.  Stock  of  a  corporation  that  is 
described  in  section  851(a)(1)  and  units 
of  a  unit  investment  trust  registered 
under  the  Investment  Company  Act  of 
1940  (15  U.S.C.  sections  80a-l  to  80a-2) 
shall  be  treated  as  regularly  traded 
within  the  meaning  of  this  paragraph. 

(3)  Reporting  requirement  for  interests 
traded  on  foreign  securities  markets.  A 
dass  of  interests  in  a  domestic 
corporation  that  is  traded  on  one  or 
more  established  securities  markets 
located  outside  the  United  States  shall 
not  be  considered  to  be  regularly  traded 
on  such  market  or  markets  uidess  such 
class  is  traded  in  registered  form,  and — 

(i)  The  corporation  registers  such 
dass  of  interests  pursuant  to  section  12 
of  the  Seounties  Exchange  Act  of  1934, 
15  U.S.C.  section  78,  or 

(ii)  The  corporation  attaches  to  its 
Federal  income  tax  return  a  statement 
providing  the  following: 

(A)  A  caption  which  states  'The 
following  information  concerning  certain 
shareholders  of  this  corporation  is 
provided  in  accordance  with  the 
requirements  of  S  1.897-9T." 

(B)  The  name  tmder  which  the 
corporation  is  incorporated,  the  state  in 
which  such  corporation  is  incorporated, 
the  principal  place  of  business  of  the 
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corporation,  and  its  employer 
identification  number,  if  any; 

(C)  The  identity  of  each  person  who. 
at  any  time  during  the  corporation's 
taxable  year,  was  the  beneficial  owner 
of  more  than  5  percent  of  any  class  of 
interests  of  the  corporation  to  which  this 
paragraph  (d)(3)  appUes; 

(D)  The  title,  and  the  total  number  of 
shares  issued,  of  any  class  of  interests 
so  owned;  and 

(E)  With  respect  to  each  beneficial 
owner  of  more  than  5  percent  of  any 
class  of  interests  of  the  corporation,  the 
number  of  shares  owned,  the  percentage 
of  the  class  represented  thereby,  and  the 
nature  of  the  beneficial  ownership  of 
each  class  of  shares  so  owned. 
Interests  in  a  domestic  corporation 
which  has  filed  a  report  pursuant  to  this 
paragraph  (d)(3)(ii)  shall  be  considered 
to  be  regularly  traded  on  an  established 
securities  market  only  for  the  taxable 
year  of  the  corporation  with  respect  to 
which  such  a  report  is  filed. 

(4)  Coordination  with  section  1445.  For 
purposes  of  section  1445.  a  class  of 
interests  in  a  corporation  shall  be 
presumed  to  be  regularly  traded  during  a 
calendar  quarter  if  such  interests  were 
regularly  traded  within  the  meaning  of 
this  paragraph  during  the  previous 
calendar  quarter. 

(e)  Foreign  governments  and 
international  organizations.  A  foreign 
government  shall  be  treated  as  a  foreign 
person  with  respect  to  U.S.  real  property 
interests,  and  shall  be  subject  to 
sections  897, 1445,  and  6039C  on  the 
disposition  of  a  U.S.  real  property 
interest  except  to  the  extent  specifically 
otherwise  provided  in  the  regulations 
issued  under  section  892.  An 
international  organizaton  (as  defined  in 
section  7701(a)(18])  is  not  a  foreign 
person  with  respect  to  U.S  real  property 
interests,  and  is  not  subject  to  sections 
897, 1445,  and  6039C  on  the  disposition 
of  a  U.S.  real  property  interest  Buildings 
or  parts  of  buildings  and  the  land 
ancillary  thereto  (including  the 
residence  of  the  head  of  the  diplomatic 
mission)  used  by  the  foreign  government 
for  a  diplomatic  mission  shall  not  be  a 
U.S  real  property  interest  in  the  hands  of 
the  respective  foreign  government 

(f)  Effective  date.  Section  1.897-OT 
with  the  exception  of  paragraph  (e)  shall 
be  effective  for  transfers,  exchanges, 
distributions  tmd  other  dispositions 
occurring  on  or  after  June  6, 1988. 
Paragraph  (e)  of  this  section  shall  be 
effective  for  transfers,  exchanges, 
distributions  and  other  dispositions 
occurring  on  or  after  July  1, 1986. 

11.1445-2    [AmwidwJ] 

Par.  4.  Section  1.1445-2  is  amend 
ranoving  paragraph  (d)(2)(iiij.  effective' 


ided  by 


after  August  3. 1988,  and  by  removing 
paragraph  (d](2)(iv),  effective  after  June 
6,1988. 

Section  1.1445-2  is  also  amended  by 
removing  para^aph  (d)(6),  effective 
after  June  6, 1988.  Paragraph  (d)(6)  is 
hereby  reserved. 

S  1.1445-5   [Amwided] 

Par.  5.  Section  1.1445-5  is  amended  by 
removing  paragraphs  (b)(2)(iii),  (b](8)(v), 
and  (c)(2)(i),  effective  after  June  6, 198a 
Paragraphs  (b)(8)(v)  and  (c)(2)(i)  are 
hereby  reserved. 

Par.  6.  The  following  new  sections  are 
added  immediately  after  S  1.1445-8T. 

S1.1445-9T    SpMial  rule  for  MCtion  1034 
nonreoognitkMi  (Temporary). 

(a)  Purpose  and  scope.  This  section 
provides  a  temporary  regulation  that  if 
and  when  adopted  as  a  final  regulation, 
will  add  a  new  paragraph  (d)(2)(iii)  to 

S  1.1445-2.  Paragraph  (b)  of  this  section 
would  then  appear  as  paragraph 
(d)(2)(iii)  of  S  1.1445-2. 

(b)  No  particular  form  is  required  for  a 
transferor's  notice  to  a  transferee  that 
the  transferor  is  not  required  to 
recognize  gain  or  loss  with  respect  to  a 
transfer.  The  notice  must  be  verified  as 
true  and  signed  under  penalties  of 
perjury  by  a  responsible  officer  in  the 
case  of  a  corporation,  by  a  general 
partner  in  the  case  of  a  partnership,  and 
by  a  trustee  or  equivalent  fiduciary  in 
the  case  of  a  trust  or  estate.  The 
following  information  must  be  set  forth 
in  paragraphs  labeled  to  correspond 
with  the  designation  set  forth  below: 

(1)  A  statement  that  the  document 
submitted  constitutes  a  notice  of  a 
nonrecognition  transfer  pursuant  to  the 
requirements  of  9  1.1445-2(d)(2); 

(2)  The  name,  identifying  number  (if 
any),  and  home  address  (in  the  case  of 
an  individual)  or  office  address  (in  the 
case  of  an  entity)  of  the  transferor 
submitting  the  notice; 

(3)  A  statement  that  the  transferor  is 
not  required  to  recognize  any  gain  or 
loss  with  respect  to  the  transfer; 

(4)  A  brief  description  of  the  transfer; 

(5)  A  brief  summary  of  the  law  and 
facts  supporting  the  claim  that 
recognition  of  gain  or  loss  is  not 
required  with  respect  to  the  transfer; 
and 

(6)  ff  the  transferor  claims 
nonrecognition  on  the  sale  or  exchange 
of  a  principal  residence  under  section 
1034(a)  and  another  principal  residence 
in  the  United  States  has  not  been 
purchased  as  of  the  date  of  sale  of  the 
principal  residence,  either  (i)  a  copy  of 
an  executed  binding  contract  for 
purchase  by  the  transferor  of  a  further 
principal  residence  in  the  United  States 
with  a  purchase  price  exceeding  the 


adjusted  sales  price  of  the  old  principal 
residence  or  (ii)  an  affidavit  by  the 
transferor  signed  under  penalties  of 
perjury  stating  that  the  transferor 
intends  to  complete  purchase  of  another 
principal  residence  within  the  United 
States  with  a  purchase  price  exceeding 
the  adjusted  sales  price  of  the  old 
principal  residence  by  April  15  of  the 
year  following  the  taxable  year  of  the 
sale  of  the  principal  residence,  and  that 
the  transferor  is  expected  to  continue  to 
be  employed  or  stationed  in  the  United 
States  for  a  period  of  two  years  fi-om  the 
sale  of  the  principal  residence,  ff  the 
transferor's  adjusted  sales  price  of  the 
old  principal  residence  exceeds  the 
transferor's  cost  of  purchasing  another 
principal  residence  in  the  United  States, 
withholding  shall  be  required  at  the  rate 
of  ten  percent  on  the  portion  of  the  gross 
amount  realized  on  the  sale  or  exchange 
of  the  principal  residence  equal  to  such 
excess. 

(c)  Effective  Date.  The  rules  of  this 
section  are  effective  with  respect  to  sale 
of  a  principal  residence  after  August  3. 
1988. 

91.1445-10T   Special  rule  for  Foreign 
governments  (Temporary). 

(a)  This  section  provides  a  temporary 
regulation  that  if  and  when  adopted  as 
a  final  regulation  will  add  a  new 
paragraph  (d)(6)  to  S  1-1445-2.  Paragraph 
(b)  of  this  section  would  then  appear  as 
paragraph  (d)(e)  of  9  1.1445-2. 

(b)  Foreign  government — (1)  As 
transferor.  A  foreign  government  is 
subject  to  U.S.  taxation  under  section 
897  on  the  disposition  of  a  U.S.  real 
property  interest  except  to  the  extent 
specifically  otherwise  provided  in  the 
regulations  issued  under  section  892.  A 
foreign  government  that  disposes  of  a 
U.S.  real  property  interest  that  is  not 
subject  to  taxation  as  specifically 
provided  by  the  regulations  under 
section  892  may  present  a  notice  of 
nonrecognition  treatment  pursuant  to 
paragraph  (d)(2)  of  this  section  that 
specifically  cites  the  provision  of  such 
regulation,  and  thereby  avoids 
withholding  by  the  transferee  of  the 
property.  A  foreign  government  that 
disposes  of  a  U.S.  real  property  interest 
or  the  transferee  of  the  property  may 
obtain  a  withholding  certificate  firom  the 
Internal  Revenue  Service  that  confirms 
the  applicability  of  section  892,  but 
neither  is  required  to  do  so.  Rules 
concerning  the  issuance  of  withholding 
certificates  are  provided  in  9  1.1445-3. 

(2)  As  transferee.  A  foreign 
government  or  international 
organization  that  acquires  a  U.S.  real 
property  interest  is  fully  subject  to 
section  1445  and  the  regulations 


thereunder.  Therefore,  such  an  entity  is 
required  to  withhold  tax  upon  the 
acquisition  of  a  U.S.  real  property 
interest  from  a  foreign  person.  \ 

(c)  Effective  date.  The  rules  of  this 
section  shall  be  effective  for  transfers, 
exchanges,  distributions  and  other 
dispositions  occiuing  on  or  after  June  6, 
1988. 

S1.1445-11T    Special  rules  requiring 
wKhlMMIng  under  9 1.1445-5  (Temporary). 

(a)  Purpose  and  scope.  This  section 
provides  temporary  regulations  that  if 
and  when  adopted  as  a  final  regulation 
will  add  certain  new  paragraphs  within 
9  1.1445-5  (b)  and  (c).  The  paragraphs  of 
this  section  would  then  appear  as  set 
forth  below.  Paragraph  (b)  of  this 
section  would  then  appear  as  paragraph 
(b)(8)(v)  of  9  1.144&-5.  Paragraph  (c)  of 
this  section  would  then  appear  as 
paragraph  (c)(2)(i)  of  9  1.1445-5. 
Paragraph  (d)  of  this  section  would  then 
appear  as  paragraph  (g)  of  9  1.1445-5. 

(b)  Dispositions  of  interests  in 
partnerships,  trusts,  and  estates.  The 
provisions  of  section  1445(e)(5), 
requiring  withholding  upon  certain 
dispositions  of  interests  in  partnerships, 
trusts,  and  estates,  that  own  directly  or 
indirectly  a  U.S.  real  property  interest 
shall  apply  to  dispositions  on  or  after 
the  effective  date  of  a  later  Treasury 
decision  under  section  897(g)  of  the 
Code  except  in  the  case  of  dispositions 
of  interests  in  partnerships  in  which  fifty 
percent  of  the  value  of  the  gross  assets 
consist  of  U.S.  real  property  interests 
and  ninety  percent  or  more  of  the  value 
of  the  gross  assets  consist  of  U.S.  real 
property  interests  plus  any  cash  or  cash 
equivalents.  The  provisions  of  section 
1445(e)(5),  shall  apply,  however,  to 
dispositions  after  June  6, 1988,  of 
interests  in  partnerships  in  which  fifty 
percent  or  more  of  the  value  of  the  gross 
assets  consist  of  U.S.  real  property 
interests,  and  ninety  percent  or  more  of 
the  value  of  the  gross  assets  consist  of 
U.S.  real  property  interests  plus  any 
cash  or  cash  equivalents.  See  paragraph 
(d)  of  this  section. 

(c)  Transactions  covered  elsewhere. 
No  withholding  is  required  under  this 
paragraph  (c)  with  respect  to  the 
distribution  of  a  U.S.  real  property 
interest  by  a  partnership,  trust  or  estate. 
Such  distributions  shall  be  subject  to 
withholding  under  section  1445(e)(4)  and 
paragraph  (f)  of  this  9 1.144&-5  on  the 
effective  date  of  a  later  Treasury 
decision  pubhshed  under  section  897(g) 
of  the  Code.  No  withholding  is  required 
at  this  time  for  distributions  described  in 
the  preceding  sentence.  See  paragraph 


(b)(8)(iv]  of  this  9 1.1445-5.  No 
withholding  is  required  under  this 
paragraph  with  respect  to  the 
disposition  of  an  interest  in  a  trust 
estate,  or  partnership  except  in  the  case 
of  a  partnership  in  which  fifty  percent  or 
more  of  the  value  of  the  gross  assets 
consist  of  U.S.  real  property  interests, 
and  ninety  percent  or  more  of  the  value 
of  the  gross  assets  consist  of  U.S.  real 
property  interests  plus  any  cash  or  cash 
equivalents.  See  paragraph  (b](8)(v)  of 
9 1.1445-5.  Withholding  shall  be 
required  as  provided  in  section 
1445(e)(5)  and  paragraph  (g)  of  this 
section  with  respect  to  the  disposition 
after  June  6, 1988,  of  an  interest  in  a 
partnership  in  which  fifty  percent  or 
more  of  the  value  of  the  gross  assets 
consist  of  U.S.  real  property  interests, 
and  ninety  percent  or  more  of  the  value 
of  the  gross  assets  consist  of  U.S.  real 
property  interests  plus  any  cash  or  cash 
equivalents. 

(d)  Dispositions  of  interests  in 
partnerships,  trusts  or  estates — (1) 
Withholding  required  on  disposition  of 
certain  partnership  interests. 
Withholding  is  required  under  section 
1445(e)(5)  and  this  paragraph  with  . 
respect  to  the  disposition  by  a  foreign 
partner  of  an  interest  in  a  domestic  or 
foreign  partnership  in  which  fifty 
percent  or  more  of  the  value  of  Uie  gross 
assets  consist  of  U.S.  real  property 
interests,  and  ninety  percent  or  more  of 
the  value  of  the  gross  assets  consist  of 
U.S.  real  property  interests  plus  any 
cash  or  cash  equivalents.  For  purposes 
of  this  paragraph  cash  equivalents  mean 
any  asset  readily  convertible  into  cash 
(whether  or  not  denominated  in  U.S. 
dollars),  including,  but  not  limited  to, 
bank  accounts,  certificates  of  deposit 
money  market  accounts,  commercial 
paper.  U.S.  and  foreign  treasury 
obligations  and  bonds,  corporate 
obligations  and  bonds,  precious  metals 
or  commodities,  and  publicly  traded 
instruments.  The  taxpayer  on  filing  an 
income  tax  retirni  for  the  year  of  the 
disposition  may  demonstrate  the  extent 
to  which  the  gain  on  the  disposition  of 
the  interest  is  not  attributable  to  U.S. 
real  property  interests.  A  taxpayer  is 
also  permitted  by  9 1.1445-3  to  apply  for 
a  withholding  certificate  in  instances 
where  reduced  withholding  is 
approporiate. 

(2)  Withholding  not  required — (i) 
Transferee  receives  statement  that 
interest  in  partnership  is  not  described 
in  paragraph  (d)(1).  No  withholding  is 
required  under  paragraph  (d)(1)  of  this 
section  upon  the  disposition  of  a 
partnership  interest  otherwise  described 


in  that  paragraph  if  the  transferee  i« 
provided  a  statement  issued  by  the 
partnership  and  signed  by  a  general 
partner  under  penalties  of  perjury  no 
earlier  than  30  days  before  the  b^nsfer. 
certifying  that  fifty  percent  or  more  of 
the  value  of  the  gross  assets  does  not 
consist  of  U.S.  real  property  interests,  or 
that  ninety  percent  or  more  of  the  value 
of  the  gross  assets  of  the  partnership 
does  not  consist  of  U.S.  real  property 
interests  plus  cash  or  cash  equivalents. 

(ii)  Reliance  on  statement  not 
permitted.  A  transferee  is  not  entitled  to 
rely  upon  a  statement  described  in 
paragraph  (d)(2](i)  of  this  section  it 
prior  to  or  at  the  time  of  the  transfer,  the 
transferee  either — 

(A)  Has  actual  knowledge  that  the 
statement  is  false,  or 

(B)  Receives  a  notice,  pursuant  to 
91.1445-A 

Such  a  transferee's  withholding 
obligations  shall  apply  as  if  the 
statement  had  never  been  given,  and 
such  a  transferee  may  be  held  fully 
liable  pursuant  to  9 1.1445-l(e)  for  any 
failure  to  withhold. 

(iii)  Belated  notice  of  false  statement 
U,  after  the  date  of  the  transfer,  a 
transferee  receives  notice  that  a 
statement  provided  under  paragraph 
(d)(2)(i)  of  this  section  is  false,  then  such 
transferee  may  rely  on  the  statement 
only  with  respect  to  consideration  that 
was  paid  prior  to  the  receipt  of  the 
notice.  Such  a  transferee  is  required  to 
withhold  a  full  10  percent  of  the  amount 
realized  from  the  consideration  that 
remains  to  be  paid  to  the  transferor. 
Thus,  if  10  percent  or  more  of  the 
amount  realized  remains  to  be  paid  to 
the  transferor,  then  the  transferee  is 
required  to  withhold  and  pay  over  the 
full  10  percent.  The  transferee  must  do 
so  by  withholding  and  paying  over  the 
entire  amount  of  each  successive 
payment  of  consideration  to  the 
transferor,  until  the  full  10  percent  of  the 
amount  realized  has  been  withheld  and 
paid  over.  Amounts  so  withheld  must  be 
reported  and  paid  over  by  the  20th  day 
following  the  date  on  which  each  such 
payment  of  consideration  is  made.  A 
transferee  that  is  subject  to  the  rules  of 
this  9 1.1445-10T(d)(2)(iii)  may  not 
obtain  a  withholding  certificate 
pursuant  to  9 1.1445-3,  but  must  instead 
withhold  and  pay  over  the  amounts 
required  by  this  paragraph. 

(e)  Effective  date.  The  rules  of  this 
section  are  effective  for  transactions 
after  June  6, 1988. 
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PART  602— [AMENDED] 

OMB  Control  Numbers  Under  Thi 
Paperwork  Reduction  Act 

Par.  7.  The  authority  citation  for  Part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805.  , 

§602.101    [Amandad]  ' 

Par.  8.  Section  602.101(c)  is  amended 
by  inserting  in  the  appropriate  place  in 
the  table  "§1.897-5T  *  *  *  1545-0902" 
"§1.897-6T  *  *  *  1545-0902" 
"§1.1445-9T  •  •  •  1545-0902" 
"§1.1445-10T*  •  *  1545-0902". 

Lawrence  B.  Gibbs, 

Commissioner  of  Internal  Revenue. 
Approved  April  15, 1988. 

O.  Donaldson  Chapoton, 

Asssistant  Secretary  of  the  Treasury. 

[FR  Doc.  88-9782  Filed  5-4-88;  &-45  an^ 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parte  1  aiid  602 

[INTL-491-87] 

Income  Taxes;  Corporate  Distributions 
and  Certain  Nonrecognltion 
Exchanges  and  Other  Transfers  Under 
Section  897  (c),  (d).  (e).  (g),  (I)  and  0) 
and  Section  367(e)(2)  and  Withholding 
Under  Section  1445(e)  (5)  and  (6) 

agency:  Internal  Revenue  Service, 
Ti^asury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

summary:  In  the  Rules  and  Regulations 
portion  of  this  issue,  the  Internal 
Revenue  Service  is  issuing  temporary 
regulations  that  add  new  §§  1.897-4AT. 
1.897-5T,  1.897-6T.  1.897-7T,  1.897-8T 
and  1.897-9T  relating  to  corporate 
distributions  and  certain  nonrecognltion 
exchanges,  and  new  S§  1.1445-97  and 
1.1445-lOT  relating  to  certain 
withholding  provisions,  all  in  the 
context  of  the  Foreign  Investment  in 
Real  Property  Tax  Act  (FDRPTA).  In 
addition,  the  regulations  provide  rules 
with  respect  to  the  treatment  of  interests 
in  publicly  traded  corporations.  The  text 
of  the  temporary  regulations  also  serves 
as  the  comment  document  for  this  notice 
of  proposed  rulemaking. 
dates:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  before  July  5, 1988. 

Except  as  otherwise  specifically 
provided,  S§  1.897-4AT,  1.897-5T,  and 
1.897-6T  are  proposed  to  apply  to 
exchanges,  distributions,  or  transfers  of 
U.S.  real  property  interests  occurring 
after  June  18, 1980.  Although  these 
regulations  are  proposed  to  be  applied 
as  of  June  18, 1980,  it  is  anticipated  that 
any  taxpayer  desiring  to  apply  the 
temporary  regulations  in  lieu  of  the  final 
regulations  for  the  period  prior  to  the 
adoption  of  the  final  regulations  will  be 
allowed  to  so  choose.  All  changes  and 
additions  to  portions  of  the  existing 
regulations  are  made  by  §§  Ii897-7T, 
1.897-8T,  1.897-9T  except  paragraph  (e) 
1.1445-lOT,  and  1.1445-llT  proposed  to 
be  generally  effective  after  June  6, 1988. 
Paragraph  (e)  of  S  1.897-9T  dealing  with 
foreign  governments  and  international 
organizations  is  effective  July  1, 1986. 
The  special  rules  of  S  1.1445-9T  for 


section  1034  nonrecognltion  are  effective 
after  August  3, 1988. 
AbORESS:  Send  comments  and  requests 
for  a  public  hearing  to  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR:T 
(INTL-491-87),  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charies  P.  Besecky  of  the  Office  of 
Associate  Chief  Counsel  (International) 
within  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224  (Attn:  CC:LR:T).  Telephone 
202-566-3319,  (not  a  toll-free  call). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  temporary  regulations  published 
in  the  Rules  and  Regulations  portion  of 
this  issue  of  the  Federal  Register  add 
S§  1.897-4AT,  1.897-5T,  1.897-6T,  1.897- 
7T,  1.897-«T.  1.897-OT,  1.1445-9T  and 
1.1445-lOT  to  26  CFR  Part  1.  The  final 
regulations  that  are  proposed  to  be 
based  on  these  temporary  regulations 
would  amend  26  CFR  Part  1  by  adding 
these  temporary  regulations  sections  as 
final  regulations  imder  section  897  (c), 
(d).  (e),  (g),  and  (j),  imder  the  authori^ 
of  section  387(e)(2),  and  under  section 
1445  of  the  Internal  Revenue  Code  of 
1986.  For  the  text  of  the  temporary 
regulations,  see  FR  Doc.  88-9782  [T.D. 
8198J  published  in  the  Rules  and 
Regulations  portion  of  this  issue  of  the 
Federal  Register. 

Special  Analyses 

It  has  been  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis  is 
therefore  not  required.  It  has  also  been 
determined  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Few  small 
entities  would  be  affected  by  these 
regulations.  A  regulatory  flexibility 
analysis,  therefore,  is  net  required  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6). 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  vdll  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 


request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  U  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

The  collection  of  information 
requirements  contained  herein  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act.  Comments  on 
the  requirements  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Office 
for  Internal  Revenue  Service,  New 
Executive  Office  Building,  Washington, 
DC  20503.  The  Internal  Revenue  Service 
requests  persons  submitting  conunents 
to  OMB  to  also  send  copies  of  the 
comments  to  the  Service. 

Drafdng  Information 

The  principal  author  of  this  regulation 
is  Charles  P.  Besecky  of  the  Office  of 
Associate  Chief  Counsel  (International), 
within  the  Office  of  Chief  Counsel 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations  on  matter  of  substance 
and  style. 

List  of  Subjects 

26  CFR  1.861-1  to  1.997-1 

Income  taxes.  Aliens,  Exports,  DISC, 
Foreign  Investment  in  U.S.,  Foreign  tax 
credit,  FSC,  Sources  of  income.  United 
States  investments  abroad. 

26  CFR  1.1441-1  to  1.1465-1 

Income  taxes.  Aliens,  Foreign 
corporations. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Proposal  of  regulations 

The  temporary  regulations,  FR  Doc. 
88-9782  [T.D.  8198]  published  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register,  are  hereby 
also  proposed  as  final  regulations  under 
sections  897  and  1445  of  the  Internal 
Revenue  Code  of  1986. 
Lawrence  B.  Gibbs, 
Commissioner  of  Internal  Revenue. 
(FR  Doc.  88-^783  Filed  5-4-88;  8:45  am] 
BHJJNO  CODE  4UO-01-W 


Reader  Aids 


INFORMATION  AND  ASSISTANCE 


Federal  Register 

Index,  finding  aids  &  general  information 
Public  inspection  desk 
Corrections  to  published  documenta 
Document  drafting  information 
Machine  readable  documents 

Code  of  Federal  Regulatiorw 

Index,  finding  aids  &  general  information 
Printing  schedules 

Laws 

Public  Laws  Update  Service  (numbers,  dates. 
Additional  information 


etc.) 


Presidential  Documents 

Executive  orders  and  proclamations 

Public  Papers  of  the  Presidents 

Weekly  Compilation  of  Presidential  Documents 

The  Untted  States  Government  Manual 

General  information 

Ottier  Services 

Data  base  and  machine  readable  specifications 

Guide  to  Record  Retention  Requirements 

Legal  staff 

library 

Privacy  Act  Compilation 

Public  Laws  Update  Service  (PLUS) 

TDD  for  the  deaf 


523-5227 
523-5215 
523-5237 
523-5237 
523-5237 


523-5227 
523-3419 


523-6641 
523-5230 


523-5230 
523-5230 
523-5230 


523-5230 


523-3408 
523-3187 
523-4534 
523-5240 
523-3187 
523-6641 
523-5229 


FEDERAL  REGISTER  PAGES  AND  DATES.  MAY 

1 5543-1 5642 2 

1 5643-1 5784 3 

1 5785-1 6050 4 

1 6051  -1 6234 5 


Federal  Register 
Vol.  53.  No.  87 
Thursday,  May  5,  1988 


CFR  PARTS  AFFECTED  DURING  MAY 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA).  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  titie. 

3  CFR 


5802 — 1 5643 

5803 1 5645 

5804 1 5647 

5805 1 5785 

5806 1 5793 

Executive  Orders: 

12638 15649 


5  CFR 

1645 


.15620 


7CFR 

248 1 5651 

301 1 5654 

354 1 5656 

701 1 5657 

729 1 5543 

900 1 5658 

1 106 1 5795 

1 762 1 5545 

1 951 „.. 1 5797-1 5800 

1 965 1 5800 

3901 1 5547 

PropoMd  Rules: 

1 1 5685 

652 1 5566 

953 1 5850 

958 .^5850 

987 1 61 30 

1 040 1 5851 

1 068 1 5690 

1 230 1 5700 

1497 .„.. 16131 

1 498 1 61 31 

1980 15852 


8  CFR 

3 


15659 


9CFR 

11 


.15640 


10  CFR 

50 1 6051 

420 1 5801 

465 1 5801 

600 1 5801 

1 004 1 5660 

PropOMd  RuIms 

2 16131 

51  .„. 1 61 31 

60 1 61 31 

12  CFR 

265. 1 5801 

505 16054 

Proposed  Rules: 

545 16147 


14  CFR 

71 

1 5634 

15  CFR 

4 

15b 

..16057.16211 
15548 

18  CFR 

2 

15802 

16 

15804 

154 

16058 

157 

260 

16058 

16058 

284 

16058 

375 

16058 

385 

16058 

388 

16058 

21  CFR 

81. 

101 

522 

15551 

....: 16067 

15812 

561 

15812 

211 

16150 

352 

15853 

22  CFR 

Proposed  Rules: 
1507 

16153 

23  CFR 

625 

15669 

24  CFR 

207 

15813 

215 

15818 

220 

15813 

221 

15813 

232 

241 

242 

885 

.15671.16068 

16068 

.. 16068" 

15818 

968 

15551 

Pfopossd  Rules: 
570 

..15566 

26  CFR 

6O2ZZZZZ 

1 „. 

602 

.16076.  16214 
.16076.  16214 

.16156,16233 
16233 

29  CFR 

1625 

15673 

30  CFR 

845 

16016 

Proposed  Rules: 
925 

15702 

BEST  COPY  AVAILABLE 


11 


UMI 


Federal  Register  /  Vol.  53.  No.  87  /  Thureday.  May  5.  1988  /  Reader  Aids 


31CFR 

306 


.15553 


33CFR 

162. 


.15555 


34CFR 

33 


PrapoMtfRulM: 

373 

380 


.15673 

.15776 
.15776 


40CFR 

35 -15820 

1 52 1 5952 

153 15952, 15996 

1 56 1 5952.  1 5996 

1 58 1 5952,  1 5998 

162. 15952. 15998 

163 15996 

180 „ 15822-15826 

303 16086 


52...._ 15703 

180. 15854. 15855 

253 15624 

261 15704 

763 15857 

41CFR 

101-42...„ „.16089 

- 16089 


...16089 
...It 

...ie 


101-43 

101-44 

101-45 

101-46 

42CH1 

PrapoMd  RuteK 

57 15710, 16158 

435 15857 


43CFR 

2. 


- 16128 

1 1 157U 

44CFR 

64 15SR 

46CFR 

ISO— 158S 

15a__ 15828 


.15863 


581. 


47CFR 

Oh.  1 15557 

73 15560 

PmrmmAtUmt 

13 „ 15572 

73 15572-15575, 15716, 

16165 
80 15572 


48CFR 

301. 

304 

306 

307 

313 

315 

330 


.15561 
...15561 
....  1^561 
-.15561 
...15561 


332.. 


15561 

.-.15561 
.15561 


333.  — „ 1 5561 


352. 15561 

49CFR 

1 1 5844 

350 15645 

511 15782 

•31 15846 

1 143 15849 

1 1 50 __ 1 5849 


.15576.  15578 

18167 

15579 


S71 

$75_ 

1201 

SOCFR 

861 

672 


16002 

16129 


644 15718 


UST  OF  PUBLIC  LAWS 

Last  List  May  4.  1988 

This  is  a  continuing  list  of 
public  t>ills  from  the  current 
session  of  Congress  which 
have  become  Federal  lam.  tt 
may  be  used  in  conjunction 
wtti  "PLUS"  (Public  La*»s 
Update  Service)  on  523-6641. 
The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  indMdual  pamphlet  form 
(referred  to  as  "sfip  laws") 
bom  the  Superintendent  oil 
Oocuoients,  U.S.  Government 
Ranting  Office,  WasNngton, 
DC  20402  (phone  202-275- 
3030). 

SUL  Res.  235/Pub.  L  100- 
385 

Deploring  the  Soviet 
Qoverrvnent's  active 
persecution  of  religious 
baievora  in  Ukraine.  (May  2, 
1988;  102  Stat  452;  2  page^ 
WoKSliX) 


VOL 


ISS 


M  Y 


1988 


UMI 


5-6-88 
Vol.  53 


No.  88 


Friday 
May  6, 1988 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


OFFICIAL  BUSINESS 
Penalty  for  private  use,  $300 


.♦:*»».."*:»:»:*.*:»..'»:**:»-^*;#c5- OIG I T 

A    FR    .SERIA300S    NOV      38      R 

SERIALS    PROCESSING 

UN IV    MICROFILMS    INTL 

300   N   ZEEB   RO 

ANN  ARBOR      MI   48-106 


48iOCi 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 
U.S.  Govefnment  Pnnting  Otfica 

(ISSN  0097-6326) 


c^ 


5-6-88 

Vol  53        No.  88 
Pages  16235-16376 


Friday 
May  6,  1988 


Briefings  on  How  To  Use  the  Fedual  Register— 
For  infonnation  on  briefings  in  Washington.  DC,  Kansas 
Gty,  MO,  and  New  York,  ^fy,  see  announcement  on  the 
inside  cover  of  this  issue. 


BEST  COPY  AVAILABLE 


n 


Federal  Register  /  Vol.  53.  No.  88  /  Friday,  May  6.  1988 


m 


FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration,  Washington,  DC  20408,  under  the 
Federal  Register  Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington.  DC  20402. 

The  Fedenl  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  Rle  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earUer  filing  is  requested  by  the 
issuing  agency.  i 

The  Fecieral  Register  will  be  furnished  by  mail  to  subscribers 
for  $340.09  per  year,  or  $170.00  for  6  months  in  paper  form,  or 
$188.00  per  year,  or  $84.00  for  six  months  in  microfiche  form, 
payable  in  advance.  The  charge  for  individual  copies  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Docimients,  U.S.  Government  Printing  Office, 
Washington.  DC  20402,  or  charge  to  your  GPO  Deposit  Account 
or  VISA  or  Mastercard. 


There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register.  1 


How  To  die  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  52  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 

PUBUC 
Subacriptions: 
Paper  or  fiche 
Magnetic  tapes 
Problems  with  public  subscriptions 


Single  copies/back  copies: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  public  single  copies 

FEDERAL  AGENCIES 
Subacriptioas: 
Paper  or  fiche 
Magnetic  tapes  ' 

Problems  with  Federal  agency  subscriptions 


202-783-3238 
275-3328 
275-WS4 


78»-3238 
275-3328 
275-3050 


523-5240 
275-3328 
523-5240 


FOR: 

WHO: 
WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefing*  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  t>'pical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations^  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:    May  26;  at  9:00  a.m. 
WHERE:    Office  of  the  Federal  Register, 
First  Floor  Conference  Room, 
1100  L  Street  NW.,  Washington,  DC 
RESERVATIONS:  Uurice  Clark.  202-523-3517 


KANSAS  CITY.  MO 

WHEN:    June  10;  at  9:00  a.m. 
WHERE:    Room  147-148, 
Federal  Building, 
801  East  12th  Street 
Kansas  City,  MO 
RESERVATIONS:  Call  the  St  Louis  Federal  Information 
Center; 
Missouri:    1-800-392-7711 
Kansas:    1-80O-432-2934 


NEW  YORK,  NY 

WHEN:    June  13;  at  1:00  p.m. 
WHERE:    Room  305C, 

26  Federal  Plaza, 
New  York,  NY 
RESERVATIONS:  Call  Arlene  Shapiro  or  Stephen  Colon  at 
the  New  York  Federal  Information  Center, 
212-284-4810. 


For  odiar  talapiiooa  oumbecs,  see  the  Reader  Aid*  section 
■t  the  and  of  diU  i*«w. 


Contents 


Agency  for  Toxic  Substances  and  Disease  Registry 

NOTICES 

Meetings: 
.  National  regifitiy  proposal;  procedures  development, 
16320 

Agricultural  Marketing  Service 

RULES 

Lemons  grown  in  California  and  Arizona,  16243 

Agriculture  Department 

See  also  Agricultural  Marketing  Service;  Animal  and  Plant 
Health  Inspection  Service;  Fanners  Home 
Administration;  Forest  Service;  Soil  Conservation 
Service 

PROPOSEO  RULES 

Nondiscrimination;  Federally  assisted  programs,  16283 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Interstate  transportation  of  animals  and  animal  products 
(quarantine): 
Brucellosis:  CITE*  test,  16245 

BJind  and  Other  Severely  Handicapped,  Committee  for 
Purchase  From 

See  Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

Centers  for  Disease  Control 

NOTICES 

Meetings: 
Chronic  Disease  Prevention  and  Control;  Third  National 

Conference,  16320 
Vital  and  Health  Statistics  National  Committee.  16375 

Coast  Guard 

RULES 

Regattas  and  marine  parades: 
Choptank  River  Swim  Race;  American  Diabetes 
Association,  16255 
PROPOSEO  RULES 

Drawbridge  operations: 
Florida.  16292 

Commerce  Department 

See  also  Foreign-Trade  Zones  Board;  International  Trade 
Administration;  National  Bureau  of  Standards;  National 
Oceanic  and  Atmospheric  Administration;  National 
Technical  Information  Service;  Patent  and  Trademark 
Office 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
16302 

Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

NOTICES 

Procurement  list,  1988: 
Additions  and  deletions.  16313. 16314 
(2  docmnents) 


Federal  Register 

Vol.  53,  No.  88 

Friday,  May  6,  1888 


Commodity  Futures  Trading  Commiselon 

NOTICES 

Meetings;  Simshine  Act;  correction,  16341 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act.  16339 

Defense  Department 

See  also  Navy  Department 
RULES 

Armed  Forces  Radiobiology  Research  Institute; 

establishment.  16254 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
16315 

(2  documents) 
Committees;  establishment,  renewal,  termination,  etc.: 

Commission  on  Base  Realignment  and  Closure,  16314 
Meetings: 
DIA  Scientific  Advisory  Committee,  16314 
Science  Board  task  forces,  16314, 16315 
(6  docimients) 

Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exportation  and  importation: 
Amalgamated  Pipeline  Co.;  correction,  16341 

Education  Department 

PROPOSED  RULES 

Elementary  and  secondary  education: 
Financial  assistance  to  meet  special  educational  needs 
imder  Chapter  1,  programs;  regional  meetings,  16292 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

16316 
Meetings: 
Adult  Education  National  Advisory  Council,  16317 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

16325 

Energy  Department 

See  also  Economic  Regulatory  Administration 

NOTICES 

Floodplain  and  wetlands  protection;  environmental  review 
determinations;  availability,  etc.: 
Illinois  Power  Co,  16317 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

Texas,  16261 
Hazardous  waste  program  authorizations: 

Maine,  16264 


IV 


Federal  Register  /  Vol.  53.  No.  88  /  Friday.  May  6.  1988  /  Contents 


Federal  Register  /  Vol.  53.  No.  88  /  Friday.  May  6,  1988  /  Contents 


PROPOSED  RULES 
Water  pollution  control: 
National  primary  drinking  water  regulations — 
Giardia  lamblia,  viruses,  and  legionella,  maximum 

contaminant  levels;  and  turbidity  and  heterotrophic 
bacteria,  etc.,  16348 
NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  16319 
Weekly  receipts,  16319 

Executive  Office  of  the  President 

See  Presidential  Documents 

Export  Administration 

See  International  Trade  Administration 

Farmers  Home  Administration 

RULES 

Program  regulations: 
Servicing  and  collections — 
Predetermined  amortization  schedule  system  (PASS) 
account  servicing,  16243 

Federai  Aviation  Administration 

RULES 

Airworthiness  directives: 
Beech,  16246 
Boeing.  16248 
DeHavilland,  16249 
SAAB-Fairchild.  16250 
Noise  standards;  aircraft  certification;  simplification  of  test 

requirements,  etc.,  16360 
Transition  areas,  16252, 16253 

(3  docimients) 
PROPOSED  RULES 
Airworthiness  directives: 

CASA,  16289 
Transition  areas.  16290, 16291 
(2  docimients) 

NOTICES 

Exemption  petitions;  summary  and  disposition,  16332, 16333 

(2  documents) 
Meetings: 
Aeronautics  Radio  Technical  Commission,  16334 

Federai  Communications  Commission 

PROPOSED  RULES 

Common  carrier  services: 
Access  charges — 
Enhanced  service  providers  exemption  charges,  16301 

Federal  Deposit  insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  16339  i 

Federai  Emergency  Management  Agency 

RULES 

Flood  insurance  program: 
Flood  plain  management  standards,  16269 

Federal  Maritime  Commission 

NOTICES 

Meetings;  Sunshine  Act,  16339 

Federal  Mine  Safety  and  Healtti  Review  Commission 

NOTICES 

Mee&igs;  Sunshine  Act  16339 


Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act  16339, 16340 
(2  documents) 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 
American  Indemnity  Co.,  16336 
American  Mutual  Liability  Insurance  Co.,  16337 
American  Road  Insurance  Co.,  16337 
Fremont  Indemnity  Co.,  16337 
General  Accident  Insurance  Co.  (Puerto  Rico)  Ltd.,  16337 

Rsh  and  Wildlife  Service 

RULES 

Migratory  bird  hunting: 
Hunting  and  conservation  stamp  (Duck  Stamp)  contest 
16344 
PROPOSED  RULES 

National  Wildlife  Refuge  System;  list  of  open  areas  for 

migratory  game  bird.  etc..  16296 
NOTICES 

Endangered  and  threatened  species  permit  applications, 
16322 

Foreign-TrfKie  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Illinois  and  Iowa — 
Maytag  Corporation  plants,  16303 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Okanogan  National  Forest  WA,  16302 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry; 
Centers  for  Disease  Control;  Health  Care  Financing 
Administration;  National  Institutes  of  Health;  Public 
Health  Service 

Health  Care  Financing  Administration 

RULES 

Medicare  and  medicaid: 
Reporting  and  recordkeeping  requirements  and  correction, 
16267 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

interior  Department 

See  Fish  and  Wildlife  Service;  Land  Mantigement  Bureau; 
National  Park  Service 

internal  Revenue  Service 

NOTICES 

Capital  construction  fund,  nonqualified  withdrawals; 
interest  rates.  16332 

International  Trade  Administration 

RULES 

Export  hcensing: 
Electronic  computers;  COCOM  review 
Correction.  16254 


NOTICES 

Countervailing  duties: 
Carbon  steel  wire  rod  fit)m — 
Singapore.  16304 
Export  trade  certificates  of  review,  16306 

Interstate  Commerce  Commission 

PROPOSED  RULES 
Rail  carriers: 

Cost  ratio  for  recyclables;  environmental  assessment 
16296 
NOTICES 
Motor  carriers: 

Compensated  intercorporate  hauling  operations,  16323 
Motor  carriers;  control,  purchase,  and  tariff  filing 
exemptions,  etc.: 

Monfort  Food  Distributing  Co.  et  al.,  16323 
Railroad  operation,  acquisition,  construction  etc.: 

Ohio  Raih-oad  Corp.,  16324 
Railroad  operation,  acquisition,  construction,  etc.: 

Burlington  Northern  Railroad  Co.,  16324 

Justice  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
16324 

Labor  Department 

See  Employment  Standards  Administration 

Land  Management  Bureau 

RULES 

Public  land  orders: 

New  Mexico,  16269 
NOTICES 

Realty  actions;  sales,  leases,  etc.: 
Arizona,  16321 

Maritime  Administration 

NOTICES 

Capital  construction  fund,  nonqualified  withdrawals; 

interest  rates,  16332 
Applications,  hearings,  determinations,  etc.: 
Apex  Resources,  Inc.,  et  al.,  16334 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

'  Natidhai  Aeronautics  and  Space  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Advanced  solid  rocket  moton  correction,  16341 

National  Archives  and  Records  Administration 

RULES 

Privacy  Act  implementation: 
Correction,  16257 

National  Bureau  of  Standards 

NOTICES 

Information  processing  standards.  Federal: 
Testing  conformance  to  information  technology  standards 
symposium,  16307 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Fuel  economy  standards: 
Mercedes-Benz  of  North  America,  16335  ^ 


National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Cancer  Institute,  16321 

National  Institute  of  Diabetes  and  Digestive  and  Kidney 
Diseases,  16321 
National  Institute  of  Dental  Research;  development  of  long- 
range  research  plan  for  the  nineties,  16321 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Marine  mammals: 

Stellar  sea  lions  in  Alaska;  status,  16299 
NOTICES 

Capital  construction  fund,  nonqualified  withdrawals; 

interest  rates,  16332 
Permits: 
Marine  mammals,  16307 

National  Parte  Service 

NOTICES 

Environmental  statements:  availability,  etc.: 
Mineral  validity  examinations  in  National  Paric  System 
Units,  16322 

Realty  actions;  sales,  leases,  etc.: 
South  Dakota,  16323 

National  Technical  Information  Service 

NOTICES 

Patent  licenses,  exclusive: 
E.I.  duPont  deNemours  A  Co.,  16307 

Navy  Department 

RULES 

Acquisition  regiilations,  16280 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Northeast  Nuclear  Energy  Co.  et  al.,  16326 

Pacific  Northwest  Electric  Power  and  Conservation 
Planning  Council 

NOTICES 

Power  plan  amendments: 
Columbia  River  Basin  fish*  and  wildlife  program,  16327 

Panama  Canal  Commission 

RULES 

Freedom  of  Information  Act  implementation: 
Fee  schedule  revision,  16256 

Patent  and  Trademark  Office 

NOTICES 

Committees;  establishment  renewal,  termination,  etc.: 
Public  Advisory  Committee  for  Trademark  Affairs,  16308 

Mask  works;  interim  protection  for  nationals,  domiciliaries. 
and  sovereign  authorities: 
Extension  of  1985  interim  orders.  16308 

Postal  Service 

RULES 

Domestic  Mail  Manual: 
Mailer  endorsement  specifications  for  requesting  ancillary 
service,  16258 


VI 


Federal  Register  /  Vol.  53.  No.  88  /  Friday,  May  6, 1988  /  Contents 


Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
Asian/Pacific  American  Heritage  Week  (Proc.  5807). 

16235 
Digestive  Disease  Awareness  Month.  National  (Proc. 

5808),  16237 
Drinking  Water  Week,  National  (Proc.  5809),  16239 
Father's  Day  (Proc.  5810).  16241 

Pul>iic  Health  Service  < 

See  also  Agency  for  Toxic  Substances  and  Disease 

Registry;  Centers  for  Disease  Control;  National 

Institutes  of  Health 
l>fM)POS£0  RULES 
Grants: 
Health  professions  projects  in  geriatrics,  16293 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange,  bic,  16328 

National  Association  of  Securities  Dealers,  Inc.,  16331 
Applications,  hearings,  determinations,  etc.: 

aticorp,  16330 

Sentencing  Commission,  United  States 

See  United  States  Sentencing  Commission 

Soil  Conservation  Service 

NOTICES 

Environmental  statements;  availabiUty,  etc.: 
North  Delaney  Butte  Lake,  CO,  16302 

Toxic  Substances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation  Administration; 
Maritime  Administration;  National  Highway  Traffic 
Safety  Administration 

NOTICES 

Aviation  proceedings: 
Hearings,  etc. — 
China  Airlines,  Ltd.,  16332 

Treasury  Department 

See  also  Fiscal  Service;  Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities  imder  OMB  review. 

16336 
Notes,  Treasury: 
Z-iggo  series.  16336 

United  States  Sentencing  Commission 

NOTICES 

Sentencing  guidelines  and  policy  statements  for  Federal 
Courts;  correction,  16337 


Veterans  Administration 

RULES 

Vocational  rehabilitation  and  education: 
Veterans  education — 
Job  training  program;  deadline  extension,  16257 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  the  Interior,  Fish  and  Wildlife  Service.  16344 

Part  III 

Environmental  Protection  Agency,  16348 

Part  IV 

Department  of  Transportation,  Federal  Aviation 
Administration.  16360 

Party 

Department  of  Health  and  Human  Services,  Centers  for 
Disease  Control,  16375 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


Federal  Register  /  Vol.  53.  No.  88  /  Friday.  May  6.  1988  /  Contents 


VII 


A  cumulative  list  of  ttie  parts  affected  this  montti  can  be  found  in 
tfie  Reader  Aids  section  at  the  end  of  this  issue. 


3  CFR 

Proctamatioiw: 

5807 16235 

5808 16237 

5809 16239 

,  5810 16241 

•7CFR 

910 16243 

1 951 16243 

PropoMd  RuIm: 

1 5 1 6283 

9  CFR 

78 1 6245 

14  CFR 

21 16360 

25 16360 

36 ; 1 6360 

39  (4  documents) 16246- 

16250 
71  (3  documents) 16252, 

16253 
PropoMd  RuteK 

39 1 6289 

71  (2  documents) 16290, 

16291 

15  CFR 

399 16254 

32  CFR 

390 1 6254 

;33  CFR 

1 00 1 6255 

Proposed  RuteK 

117 16292 

34  CFR 
PropoMdRulM: 

200 16292 

35  CFR 

9 16256 

36  CFR 

1258 16257 

38  CFR 

21 „ 16257 

39  CFR 

111 16258 

40  CFR 

52 ....  1 6261 

271 1 6264 

PropoMd  RultK 

141 16348 

14^ 16348 

42  CFR 

400 16267 

PropoMd  Rutes: 

57 1 6293 

.43  CFR 

PuMcLMdOrdWK 

6675 1 6269 

44  CFR 

59 1 6269 

60 1 6269 

61 1 6269 

62. 1 6269 

65.. — 1 6269 

•70 16269 

.72 16269 

47  CFR 

PropoMdRulM: 

69 16301 


48  CFR 

5215. 

5252. 


.16280 
.16280 


49  CFR 

PropoMdRulM: 

1135 

1145 


50  CFR 

91 

PropoMdRulM; 

32 

33 

216 


.16296 
.16296 

.16344 

.16296 
.16296 
.16299 


UMI 


16235 


Federal  Register 
Vol.  53,  No.  88 
Friday,  May  6,  1988 


Tide  3— 

The  President 


(FR  Doc.  88-10228 
Filed  5-4-88;  2:51  pm] 
Billing  code  3195-01-M 


Presidential  Documents 


Proclamation  5807  of  May  3,  1988 

Asian/Pacific  American  Heritage  Week,  1988 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

We  do  well  to  salute  Americans  of  Asian  and  Pacific  ancestry  for  their 
accomplishments  and  for  those  of  their  forebears  who  through  the  decades 
have  offered  our  land  their  talents,  their  determination,  and  a  truly  immeasur- 
able gift,  the  treasiire  of  their  ancient  heritages. 

The  contributions  of  Asian  and  Pacific  Americans  and  their  cultural  vitality 
have  benefited  the  United  States  in  countless  ways.  Not  least  among  them 
have  been  deep  appreciation  of  the  unahenable  rights  to  life,  liberty,  and  the 
pursuit  of  happiness  that  form  the  core  of  the  American  ethos,  and  the 
willingness  and  ability  to  defend  these  treasures  always.  Asian  and  Pacific 
Americans  have  won  distinction  in  every  field,  and  continue  to  strengthen  our 
Nation  with  industry,  initiative,  and  love  of  country;  that  is  cause  for  rejoicing 
£tmong  all  Americans,  during  Asian/Pacific  American  Heritage  Week  and  the 
entire  year. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  do  hereby  proclaim  the  week  beginning  May  8, 1988,  as 
Asian/Pacific  American  Heritage  Week.  I  call  upon  the  people  of  the  United 
States  to  observe  this  week  with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  3rd  day  of  May,  in 
the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twelfth. 


a 


cr\/<jiSid^ 
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Editorial  note:  For  the  President's  remarks  of  May  3  on  signing  Proclamation  5607,  see  the  Weekly 
Compilation  of  Presidential  Documents  (vol.  24,  no.  16). 
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Presidential  Documents 


Proclamation  5808  of  May  3.  1988 

National  Digestive  Disease  Awareness  Month,  1988 


[FR  Doc.  88-10229 
Filed  5-4-88;  2:52  pm) 
Billing  code  3195-(n-M 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Digestive  diseases  rank  second  among  all  of  the  causes  of  disability  due  to 
illness  in  the  United  States,  and  account  for  one-tenth  of  the  economic  burden 
of  illness  in  our  land.  Their  social  and  economic  impact  is  enormous;  half  of 
all  Americans  are  affected  by  them  at  some  time  during  life.  More  Americans 
are  hospitalized  for  digestive  diseases  than  for  any  other  family  of  illness. 

In  recent  years  major  advances  have  taken  place  in  digestive  disease  re- 
search, but  efforts  to  determine  their  causes  and  to  develop  ways  to  prevent 
and  treat  them  have  only  begun.  Knowing  the  impact  of  these  diseases  and  of 
the  critical  need  for  research  in  this  field,  private,  scientific,  and  governmental 
organizations  have  committed  themselves  to  increasing  public  awareness  and 
understanding  of  gastrointestinal  diseases. 

In  recognition  of  the  fourth  anniversary  of  the  National  Digestive  Disease 
Education  Program  and  of  the  importance  of  all  efforts  to  combat  digestive 
diseases,  the  Congress,  by  House  Joint  Resolution  421,  has  designated  the 
month  of  May  1988  as  "National  Digestive  Disease  Awareness  Month"  and 
has  authorized  and  requested  the  President  to  issue  a  proclamation  in  observ- 
ance of  this  month. 

NOW.  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  May  1988  as  National  Digestive  Disease  Aware- 
ness Month.  I  urge  the  people  of  the  United  States  and  educational,  philan- 
thropic, scientific,  medical,  and  health  care  organizations  and  professionals  to 
take  part  in  appropriate  activities  to  encourage  further  research  into  the 
causes  and  cures  of  all  types  of  digestive  disorders. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  third  day  of  May, 
in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the  Inde- 
pendence of  the  United  States  of  America  the  two  hundred  and  twelfth. 


a 


crvA-ttAi^ 
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Proclamation  5809  of  May  3,  1988 

National  Drinking  Water  Week,  1988 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Americans  are  thankful  for  the  amount  of  water  with  which  our  country  is 
blessed — for  our  more  than  two  million  miles  of  streams,  our  more  than  30 
million  acres  of  lakes  and  reservoirs,  our  other  surface  waters,  and  our 
subterranean  reserves  known  as  aquifers.  We  also  appreciate  our  public 
water  systems,  whose  complex  processes  provide  us  with  some  12  billion 
gallons  of  generally  inexpensive  and  high-quality  drinking  water  daily. 

We  can  be  grateful  too  for  the  Americans  who  are  helping  to  bring  safe 
drinking  water  to  millions  in  the  developing  world  through  the  efforts  of 
charitable,  business,  and  other  private  groups  and  the  Agency  for  Internation- 
al Development.  From  providing  technical  assistance  to  water  systems  in 
burgeoning  cities  to  helping  construct  one-pipe  water  stands  in  countless 
villages  in  Africa,  Asia,  and  Latin  America,  dedicated  Americans  are  bringing 
water  to  a  thirsty  world.  Water  supplies  in  those  developing  lands  mean 
improved  health  and  well-being  and  often  presage  better  productivity  and 
economic  vitality  that  benefit  us  all. 

Less  than  a  century  ago.  epidemics  of  waterbome  disease  were  a  major  public 
health  threat  in  our  coimtiy.  Today,  behind  every  drop  of  good  drinking  water 
are  dedicated  individuals  such  as  scientists,  engineers,  elected  officials,  water 
plant  owners  and  operators,  regulatory  officials,  and  citizen  groups,  whose 
unceasing  efforts  allow  us  to  enjoy  the  world's  best  drinking  water. 

We  must  be  aware,  however,  that  we  do  face  some  difBculties  regarding 
drinking  water.  Lead  eroding  from  the  lead  pipes  and  solder  used  in  some 
water  systems  is  causing  health  problems,  especially  for  children;  natural 
contaminants  such  as  radon  need  attention  in  many  water  systems;  and  man- 
made  contaminants  are  at  levels  of  concern  in  some  water  supplies.  Control- 
ling these  problems  will  be  a  challenge,  but  not  one  beyond  our  abilities  or  our 
determination. 

State  and  local  governments  continue  their  efforts  in  this  regard,  and  the  Safe 
Drinking  Water  Act  of  1974.  as  amended  in  1986  (Public  Law  99-939),  enlists 
the  help  of  the  Environmental  Protection  Agency  in  preserving  and  improving 
oiur  drinking  water.  Because  of  this  law  and  growing  public  concern,  dramatic 
changes  in  public  water  systems  over  the  next  5  years  are  likely  to  a^ect 
every  community. 

Consimiers  and  the  private  sector  help  protect  and  improve  drinking  water  by 
checking  the  quality  of  local  systems  and  regional  supplies  and  by  working 
with  utiUties  and  State  and  local  officials  to  protect  and  improve  them.  They 
help  preserve  water  supplies  by  supporting  wellhead  protection  and  water- 
shed control  measures.  And  consumers  encourage  improved  operation  and 
maintenance  of  water  facilities,  increased  monitoring,  replacement  of  aging 
pipes  and  equipment,  and  installation  of  new  treatment  technologies  where 
necessary. 
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We  desire  drinking  water  of  the  highest  quality  and  realize  that  our  large 
water  supply  is  neither  limitless  nor  without  expense.  Knowing  that  good 
drinking  water  is  a  precious  resource  and  one  of  the  world's  most  important 
products,  we  need  to  continue  to  understand  and  identify  potential  hazards, 
how  such  hazards  enter  our  water  supply,  and  the  best  means  to  eliminate 
them. 

The  Congress,  by  Senate  Joint  Resolution  185.  has  designated  May  2  through 
May  8,  1988,  as  "National  Drinking  Water  Week"  and  has  authorized  and 
requested  the  President  to  issue  a  proclamation  in  observance  of  that  occa- 
sion. 

NOW.  THEREFORE,  I  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  May  2  through  May  8, 1988,  as  National  Drinking 
Water  Week.  I  call  upon  the  people  of  the  United  States  and  government 
officials  to  observe  that  week  with  appropriate  programs,  ceremonies,  and 
activities  to  enhance  public  awareness  about  drinking  water  and  recognition 
of  the  benefits  of  drinking  water. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  third  day  of  May, 
in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the  Inde- 
pendence of  the  United  States  of  America  the  two  hundred  and  twelfth. 


Federal  Register  /  Vol.  53,  No.  88  /  Friday,  May  6, 1988  /  Presidential  Documents 


16241 


|FR  Doc  88-10230 
Filed  5-^1-86:  2:53  pm] 
Billing  code  ai96-<n-M 


UMI 


a 


CTVAJiAAs. 


\  <jL_©ua^o-^ 


Presidential  Documents 


Proclamation  5810  of  May  3,  1988 

Father's  Day.  1988 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Once  again  we  celebrate  Father's  Day,  by  tradition  the  third  Simday  in  June,  a 
day  to  honor  and  salute  fathers  everywhere  for  their  love  and  devotion. 

As  a  weary  child  tumbles  into  his  father's  arms,  to  be  lifted  up  and  carried,  he 
feels  his  father's  strength  and  is  content.  In  that  perch  he  is  like  a  captain, 
confidently  scanning  the  horizons  of  his  world,  secure  in  the  knowledge  that 
his  ship  will  carry  him  safely  through  any  threatening  seas.  Children,  vulnera- 
ble and  dependent,  desperately  need  such  security,  and  it  has  ever  been  a 
duty  and  a  joy  of  fatherhood  to  offer  it. 

Being  a  father  requires  strength  in  many  ways;  above  all,  it  requires  character. 
Raising  a  family  is  no  easy  task,  of  course,  but  one  of  trial,  fhistration,  and 
disappointment.  Great  strength  and  more  than  a  little  courage  are  needed  to 
persevere,  to  fight  discouragement,  and  to  keep  working  for  the  family.  In  that 
strength,  and  with  God's  grace,  fathers  find  the  patience  to  teach,  the  fortitude 
to  provide,  the  compassion  to  comfort,  and  the  mercy  to  forgive.  All  of  this  is 
to  say  that  they  find  the  strength  to  love  their  wives  and  children  selflessly. 
And  it  is  above  all  for  this  wondrous,  mysterious  love  that  fathers  shower 
upon  their  families,  and  that  allows  them  to  ceaselessly  put  their  families' 
needs  first,  that  we  honor  fathers  with  their  own  special  day. 

Our  gratitude  is  not  limited  to  Father's  Day,  but  remains  constant;  indeed, 
there  are  not  enough  days  in  the  year  to  express  it  properly.  Still,  it  is  fitting 
that  on  such  a  day  the  American  people  pause  to  celebrate  all  fathers  for  their 
loving  care  for  their  youngsters.  Our  Nation  can  only  continue  to  prosper  if  our 
families  prosper.  Nothing  can  replace  the  family's  role  as  prime  nurturer  and 
educator  of  children,  and  nowhere  are  our  country's  shared  values  more 
effectively  transmitted  to  future  generations. 

So  let  us  thank  all  fathers  on  this  day;  but,  above  all,  let  us  each  take  this 
occasion  to  express  our  thanks  and  our  affection  to  our  own  fathers,  whether 
we  can  do  so  in  person  or  in  prayer.  We  are  perhaps  no  longer  little  children 
riding  on  our  fathers*  shoulders,  yet  we  will  forever  feel  their  firm  and  loving 
guidance  through  life's  challenges. 

NOW.  THEREFORE.  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  in  accordance  with  a  joint  resolution  of  the  Congress  approved  April 
24, 1972  (36  U.S.C.  142a),  do  hereby  proclaim  Sunday,  June  19, 1988.  as  Father's 
Day.  I  invite  the  States  and  communities  and  people  of  the  United  States  to 
observe  that  day  with  appropriate  ceremonies  as  a  mark  of  appreciation  and 
abiding  affection  for  their  fathers.  I  direct  government  officials  to  display  the 
flag  of  the  United  States  on  all  Federal  government  buildings,  and  I  urge  all 
Americans  to  display  the  flag  at  their  homes  and  other  suitable  places  on  that 
day. 


Federal  Register  /  Vol.  53,  No.  88  /  Friday,  May  6,  1988  /  Presidential  Docaments 


IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  third  day  of  May, 
in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the  Inde- 
pendence of  the  United  States  of  America  the  two  hundred  and  twelfth. 


16243 


Rules  and  Regulations 


(FR  Doc  68-10231) 
Filed  5-4-88:  2:54  pm] 
Billing  code  3196-(n-M 


a 


cnAAflxVs. 


\  <JUB^JBL^f-^ 


This  section  of  the  FEt)ERAL  REGISTER 
contains  regulatory  documents  having 
general  appNcaliitity  and  legal  effect  most 
-of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
put)lished  under  50  title?  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  botika  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart910 

[Lemon  Reg.  612] 

Lemons  Grown  in  CaHfomia  and 
Arizona;  Limitation  of  Handling 

AQENCV:  Agricultural  Marketing  Service, 
USDA. 

AcnON:  Final  rule. 

summary:  Regulation  612  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
350,000  cartons  during  the  period  May  8 
through  May  14,  ig8&  Such  action  is 
needed  to  balance  the  supply  of  fresh 
lemons  with  market  demand  for  the 
period  specified,  due  to  the  marketing 
■situation  confronting  the  lemon  industry. 
•EFFHCnVE  DATE  Regulation  612 
(S  910.912)  is  effective  for  the  period 
May  8  through  May  14, 1988. 
FOR  niRTHER  INFORMATION  CONTACT: 

Raymond  C.  Martin,  Section  Head, 
Volume  Control  Programs,  Marketing 
Order  Administration  Branch,  F4V, 
AMS,  USDA,  Room  2523.  South  Building, 
P.O.  Box  96456.  Washington,  DC  20090- 
6456;  telephone:  (202)  447-5697. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein.. 

Pursuant  to  requirements  set  fbrth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 


that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act. 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  throu^ 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibihty. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act,"  7  U.S.C.  601-674).  as 
amended.  This  section  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  regulation  is  consistent  with  the 
marketing  policy  for  1987-88.  The 
committee  met  pubUcly  on  May  3, 1988, 
in  Los  Angeles,  California,  to  consider 
the  current  and  prospective  conditions 
of  supply  and  demand  and 
recommended,  by  an  11-2  vote,  a 
quantity  of  lemons  deemed  advisable  to 
be  handled  during  the  specified  week. 
The  committee  reports  that  the  market 
for  lemons  is  steady. 

Pursuant  to  5U.S.C.  553,  it  is  further 
foimd  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  fiirther  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  SubjecU  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
California,  Arizona,  Lemons. 
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For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  910  is  amended  as 
follows: 

PART  910— LEMONS  GROWN  IN 
CAUFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Audiority:  Sect.  1-ia  48  Stat  31.  as 
amended:  7  U.S.C  601-874. 

2.  Section  910.912  is  added  to  read  as 
follows: 

(This  section  will  not  appear  in  the 
Code  of  Federal  Regulations.) 

§910.9f2    Lemon  Regulation  612. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  l>e 
handled  during  the  period  May  8, 1988, 
through  May  14. 1988.  is  established  at 
350,000  cartons. 

Dated:  May  4, 1988. 
Robert  C  Keeney, 

Deputy  Director, 

Fruit  and  Vegetable  Division,  Agricultural 

Marketing  Service. 

[FR  Doc.  88-10225  Filed  5-5-88:  8:45  amj 
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Farmers  Home  Administration 
7  CFR  Part  1951 

Predetermined  Amortization  Schedule 
System  (PASS)  Account  Servicing 

agency:  Farmers  Home  Administration, 
USDA. 

action:  Final  rule. 

summary:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
Multiple  Family  Housing  Servicing  and 
Collections  Accounting  Procedure  to 
implement  administrative  procedures 
regarding  transfers  of  accounts  and  to 
implement  amortization  of  recoverable 
costs  through  the  Automated  Multiple 
Housing  Accounting  System  (AMAS). 
The  intended  effects  of  this  action  are  to 
allow  transfers  to  be  more  easily 
handled  under  AMAS  and  to  reduce 
possible  monetary  defaults. 

EFFECTIVE  DATE  July  5, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Arlene  Halfon,  Senior  Loan  Specialist 
Multiple  Family  Housing  Servicing  and 
Property  Management  Division,  Farmers 
Home  Administration,  Room  5329, 14th 
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and  Independence  Avenue,  SW., 
Washington.  DC  20250.  Telephone:  (202) 
447-3187. 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1,  which 
implements  Executive  Order  12291.  and 
has  been  determined  to  be  nonmajor 
because  there  will  not  be  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  a  majorincrease  in  cost  or  prices 
for  consumers,  individual  industries. 
Federijl,  State,  or  local  government 
agencies  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 


Environmental  Impact  Statement 

This  document  has  been  reviewed 
according  to  7  CFR,  Part  1940,  Subpart 
G,  "Environmental  Program."  It  is  the 
determination  of  FmHA  that  this  action, 
consisting  only  of  accounting  changes, 
does  not  constitute  a  major  Federal 
Action  significantly  a^ecting  the  quality 
of  human  environment  and  according  to 
the  National  Environmental  Policy  Act 
of  1969,  Pub.  L  91-190,  an 
Environmental  Impact  Statement  is  not 
required. 


Inteigovenunental  Review 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  Nos.  10.405,  Farm  Labor  Housing 
Loans  and  Grants  and  10.415,  Rental 
Housing  Loans.  For  the  reasons  set  forth 
in  the  Final  Rule  related  Notice(s)  to  7 
CFR  Part  3015,  Subpart  V,  this  program/ 
activity  is  included  in  the  scope  of 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  ofHcials. 

General  Information 

1.  The  Automated  Multi-Housing 
Accounting  System  (AMAS)  being  used 
to  process  transfers  of  Predetermined 
Amortization  Schedule  System  (PASS) 
accounts  allows  only  accounts  showing 
current  (neither  delinquent  nor  "Future 
Paid")  to  be  transferred  on  same  terms. 
If  the  account  has  bad  overpayments  or 
advance  regidar  payments,  these     , 
payments  are  held  in  "Future  Paid" 
status  under  AMAS.  Provisions  must  be 
made  for  rolling  back  the  account  to 
ciurent  status  in  order  to  allow  the  | 
transfer  to  take  place.  ' 

2.  Recoverable  costs  currentiy  are 
charged  to  a  borrower's  account  in  a 
lump  sum.  In  order  to  more  effectively 
service  borrowers'  accounts,  AMAS  will 
allow  recoverable  costs  to  be  amortized 
over  a  period  not  to  exceed  5  years, 


thereby  reducing  the  necessity  of  raising 
rental  payments  to  cover  the  burden  of 
bringing  the  account  current  after  the 
lump  sum  payment  has  been  made. 
Guidelines  for  determining  the 
amortization  period  for  recoverable 
costs  are  being  provided. 

Discussion  of  Comments 

A  proposed  rule  was  published  in  the 
Federal  Register  (52  FR  27562)  on  July 
22, 1987,  and  invited  comments  for  60 
days  ending  September  21, 1987.  Only' 
one  comment  was  received,  from  an 
association  of  borrowers.  They  had  no 
objections  to  any  of  the  provisions  of  the 
proposed  regulation  and  actively 
support  amortization  of  the  vouchered 
cost. 

Several  minor  changes  are  being  made 
in  the  final  rule:  (1)  A  change  in  the 
guidelines  for  determining  the  period  of 
the  amortization  of  the  recoverable 
costs  are  being  made.  (2)  Due  to  delays 
in  developing  the  procedure  and  the 
automated  software  for  amortizing  the 
recoverable  costs,  FmHA  will  allow 
amortization  of  cost  items  to  be 
processed  retroactively  in  select  cases. 
(3)  Several  other  minor  clarifications 
have  been  added. 

List  of  Subjects  in  7  CFR  Part  1951 

Account  servicing.  Accounting,  Loan 
programs — Agriculture,  Loan 
programs — Housing  and  community 
development  Low  and  moderate  income 
housing  loans — Servicing,  Mortgages. 

Accordingly,  Chapter  XVIU,  Tide  7, 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1951— SERVICING  AND 
COLLECTIONS 

1.  The  authority  citation  for  Part  1951 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1480;  5 
U.S.C.  301;  7  CFR  2.23:  7  CFR  2.70. 

Subpart  K— Predetermined 
Amortization  Schedule  System  (PASS) 
Account  Servicing 

2.  In  §  1951.501,  the  last  sentence  of 
paragraph  (a)(2)(ii)  is  revised  and 
paragraph  (c)  is  added  to  read  as 
follows: 


S  1951^1 

(a)  *  *  • 

(2)  *  *  * 

(ii)  *  *  *  Payment  billings  are 
subject  to  i  1951.506  of  this  subpart. 

(c)  All  FmHA  MFH  loans  (RRH.  RCH. 
LH,  RHS.  and  SO)  wheUier  DLAS  or 
PASS,  are  subject  to  the  definitions 
contained  in  S  1951.504  of  this  subpart. 


and  payment  application  as  outlined  in 
S  1951.510  of  this  subpart. 

3.  Section  1951.504  is  amended  by 
redesignating  current  paragraphs  (i) 
throu^  (s)  as  paragraphs  (k)  through  (u) 
and  ciurent  paragraphs  (c)  through  (h) 
as  paragraphs  (d)  through  (i). 
respectively,  and  adding  new 
paragraphs  (c)  and  (j)  to  read  as  follows: 


91951.504 
poicy. 


Definitions  and  statements  of 


(c)  Amortized  recoverable  costs. 
Recoverable  cost  items  may  be 
amortized  over  a  period  up  to  5  years. 
This  function  will  allow  the  servicing 
official  to  voucher  recoverable  cost 
items  such  as  taxes. 

[1]  Payment  of  real  estate  taxes. 
When  a  borrower's  taxes  are  paid  by 
voucher,  the  amortization  period  of  die 
tax  advance  will  be  the  number  of 
months  for  which  the  taxes  are  being 
vouchered  with  a  maximum  of  5  years. 

(2)  Costs  other  than  real  estate  taxes. 
Advances  for  costs  other  than  real 
estate  taxes  will  be  amortized  for  12 
months  unless,  based  on  the  borrower's 
repayment  ability,  a  longer  period  is 
needed.  An  amortization  period  of  more 
than  12  months  will  be  used  only  when 
the  cost  is  of  a  nonrecurring  type.  In  no 
case,  however,  will  the  repayment 
period  exceed  5  years. 

(3)  Retroactive  amortization  of 
recoverable  costs.  Recoverable  costs 
which  have  been  vouchered  since  May 
1, 1985,  may,  with  National  Office 
approval,  be  retroactively  amortized  for 
applicable  time  periods  as  shown  in 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section,  if  payments  made  since  the 
costs  were  vouchered  are  sufficient  to 
bring  both  the  loan  and  cost  accotmts 
current.  The  following  information 
should  be  forwarded  to  the  National 
Office  for  approval  of  the 
reclassification  to  amortized  status,  and 
forwarded  to  the  Finance  Office  for 
processing:  An  audit  showing  all  costs 
vouchered  along  with  payments  made 
since  the  date  of  the  cost  item  and  to  be 
made  prior  to  the  reclassification:  the 
estimated  reappUcation  of  the  payments 
due  to  reclassification  showing  that  the 
account  will  be  current  after  the 
reclassification;  and  the  proposed 
budget  and  management  case  files. 

*       •       •       •       • 

(j)  Non-recoverable  costs.  Payments 
charged  to  a  loan  program  insurance 
fund  by  use  of  a  fund  code.  These  costs 
are  only  inciured  after  Govenunent 
acquisition  of  tide  to  the  property,  and 
are  therefore  charged  to  an  inventory 
accoimt 
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§1951.507   [Amended] 

4.  In  5  1951.507.  paragraph  (e)(1)  is 
amended  in  the  last  sentence  by 
removing  the  words  "From To 


and  inserting  in  their  place 


the  words  "as  of 

5.  Section  1951.510  is  amended  by 
redesignating  current  paragraphs  (e)(5) 
duvugh  (e)(8)  as  paragraphs  (e)(6) 
through  (e)(9)  respectively;  revising 
paragraph  (e)(4);  and  adding  new 
paragraph  (e)(5)  to  read  as  follows: 

$1951.510    Payment  ^ipllcation. 

*        •        •        *        • 

(e)  *  *  * 

(4)  Amortized  recoverable  costs  due. 

(5)  Unamortized  recoverable  costs 
due. 

*■       *        *        *        • 

6.  Section  1951.514  is  revised  to  read 
as  follows: 

{1951.514    Recoveraiile  and  non- 
recovaral>le  cost  ctiarges. 

The  District  Director  will  service 
recoverable  and  non-recoverable  cost 
items  according  to  §  1951.14  of  Subpart 
A  of  Uiis  Part  and  Subpart  P  of  Part  2024 
which  is  available  in  any  FmHA  office. 
(Recoverable  and  non-recoverable  costs 
are  defined  in  9 1951.504  of  diis 
subpart.) 

$1951.517    [Amended] 

7.  In  9  1951.517.  paragraph  (b)(1)  is 
amended  in  the  first  sentence  by 
changing  the  reference  fit>m 

"9  1951.501(a)(3)"  to  read 
"9  1951.501(a)(2)(i)." 

8.  Section  1951.518  is  added  to  read  as 
follows: 

$  1951.518    Determining  current  loan 
iMlances  for  transfer. 

Same  terms  transfers,  when  the 
transferor  has  been  converted  to  PASS, 
must  take  place  in  a  current  loan  status 
on  the  date  of  the  transfer.  Any 
delinquent  principal  and  interest  must 
be  brought  current.  Overpayments  and 
advance  regular  payments  made  on 
PASS  accoimts  result  in  the  creation  of  a 
"future  paid"  status  account  under 
AMAS.  These  advance  payments  must 
he  reversed  off  and  applied  to  the 
transferor's  principal  balance  prior  to 
determining  the  loan  balance  to  be 
transferred.  If  the  future  payments  have 
been  made  through  rental  assistance, 
they  must  be  refimded  to  the  transferor 
and  reapplied  in  the  form  of  cash  on  the 
loan  balance. 

Date:  January  29, 1988. 
Vance  L.  Claik, 

Administrator.  Fanners  Home 
Administration. 

[FR  Doc.  88-10120  Filed  5-5-88:  8:45  am] 
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Animal  and  Plant  Health  Inspection 
Service 

9CFRPM178 
[Dodcet  Na  88-026] 

CUE®  Test.  Brucelloaia 

agency:  Animal  and  Plant  Healdi 
Inspection  Service,  USDA. 
y^cnoN:  Interim  rule  and  request  for 
comments. 

summary:  We  are  amending  die 
brucellosis  regulations  by  allowing 
designated  epidemiologists  to  consider 
the  results  of  the  concentration 
immunoassay  technology  (CITE*)  test  as 
a  diagnostic  supplement  to  the  standard 
card  testing  of  official  vaccinates.  This 
action  is  warranted  in  order  to  permit 
faster  diagnostic  testing  than  has  been 
available  to  determine  brucellosis 
disease  status,  and  to  avoid  the 
unnecessary  destruction  of  valuable 
cattle  and  bison. 

DATES:  This  interim  rule  was  effective 
on  April  27, 1988.  Consideration  will  be 
given  ordy  to  comments  postmarked  or 
received  on  or  before  July  5, 1988.  The 
incorporation  by  reference  of  certain 
procedures  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  April  27. 1988. 

ADDRESSES:  Send  an  original  and  two 
copies  of  written  comments  to  APHIS. 
USDA.  Room  1143.  Soutii  Building,  P.O. 
Box  96464,  Washington,  DC,  20090-8464. 
Please  state  that  your  comments  refer  to 
Docket  No.  88-026.  Comments  received 
may  be  inspected  at  Room  1141  of  the 
South  Building  between  8  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INRMIMATION  CONTACT: 

Dr.  Hugh  E.  Metcalf,  Senior  Staff 
Veterinarian.  Program  Planning  Staff. 
VS,  APHIS,  USDA.  Room  841.  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782,  301-436-6713. 
SUPPIEMENTARV  INFORSIATION: 

Background 

Brucellosis  is  a  serious  infectious  and 
contagious  disease,  caused  by  bacteria 
of  the  genus  Brucella,  that  affects 
animals  and  man.  The  Secretary  of 
Agriculture  is  authorized  to  cooperate 
with  the  states  in  conducting  a 
brucellosis  eradication  program.  The 
regulations  in  9  CFR  Part  78  (referred  to 
below  as  the  regulations)  govern  the 
interstate  movement  of  cattle,  bison, 
and  swine  in  order  to  help  prevent  the 
interstate  spread  of  brucellosis. 

Official  brucellosis  tests  are  used  for 
determining  the  brucellosis  status  of 
cattle,  bison,  and  swine.  The  regidations 


stipidate  that  testing  negative  to  an 
official  brucellosis  test  is  a  condition  for 
certain  interstate  movements  of  cattie, 
bison,  and  swine.  Additionally,  official 
tests  are  used  to  determine  eligibility  for 
indemnity  payments  for  animals 
destroyed  because  of  brucellosis. 

The  standard  card  test  is  the  official 
test  used  most  often  in  catUe  and  bison 
sent  to  market  However,  this  test  is  so 
sensitive  that  catUe  and  bison  that  have 
antibodies  from  being  vaccinated 
against  brucellosis  may  erroneously  test 
"positive." 

Catde  and  bison  that  react  positively 
to  the  standard  card  test  caimot  be 
moved  interstate  except  for  immediate 
slaughter  unless  they  are  later  found  to 
have  been  incorrecdy  classified  as 
brucellosis  reactors.  This  can  involve 
holding  these  aiumals  in  quarantine  for 
several  days  until  a  final  diagnostic  test 
is  done  at  a  laboratory. 

The  CITE*  test  is  a  new  procedure 
that  permits  diagnostic  testing  in  the 
stockyard,  and  dierefore  provides  faster 
results  than  can  be  provided  by  tests 
performed  in  a  laboratory.  The  CITE* 
test  is  less  sensitive  than  the  standard 
card  test  to  antibodies  resulting  from 
brucellosis  vaccination  and  serves, 
therefore,  as  a  supplemental  procedure 
for  immediate  verification  of  standard 
card  test  results. 

The  procedures  for  conducting  the 
CITE*  test  and  determining  its  results 
are  incorporated  by  reference  and  are 
on  file  at  the  Office  of  the  Federal 
Register.  The  CITE*  test  was  licensed  by 
the  United  States  Department  of 
Agriculture,  effective  December  31, 1987, 
as  being  safe,  pure,  potent,  and 
effective.  Licensing  was  based  on  the 
results  of  tests  performed  on 
approximately  1,000  samples  fit)m 
certified  brucellosis  free  catde,  over  700 
samples  cultured  positive  in 
laboratories,  and  roughly  2,000  random 
field  samples.' 

This  amendment  allows  designated 
epidemiologists  to  use  the  CITE*  test  as 
a  diagnostic  supplement  to  standard 
card  testing  when  determining  the 
brucellosis  disease  status  of  official 
vaccinates. 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  situation 
exists,  which  warrants  publication  of 
this  interim  rule  without  prior  notice  and 
opportunity  for  public  comment 
Standard  card  test  errors  are  currendy 


'  Further  information  may  be  obtained  from 
AgriTech  Systems,  Inc  100  Fore  Street.  Portland. 
ME  04 101. 
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resulting  in  the  unnecessary  destruction 
of  cattle  and  bison  valuable  because  of 
their  breeding  characteristics.  This 
occurs  because  many  livestock  markets 
operate  on  the  basis  of  one-day  sales 
and  are  not  able  to  hold  animals  while 
laboratory  verification  of  non-specific 
standard  card  test  reaction  is  being 
conducted.  If  the  owner  of  the  cattle  or 
bison  cannot  transport  and  hold  the 
animals  elsewhere  under  quarantine 
conditions,  they  can  only  be  moved  for 
slaughter. 

At  present,  many  cattle  and  bison 
with  false  "positive"  reactions  to  the 
standard  card  test  (caused  by 
vaccination  antibodies]  are  moved  for 
slaughter  because  the  owner  is  unable 
to  hold  the  animals  until  laboratory 
veriJRcation  can  be  obtained.  The  CITE* 
test  will  supply  immediate 
supplementary  data,  allowing  same-day 
verification  of  most  questionable 
standard  card  test  results.  This  will 
prevent  the  slaughter  of  many  official 
vaccinates  whose  genes  would 
otherwise  be  lost  to  this  country's 
breeding  pool. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  pubUc  interest  under  these 
emergency  conditions,  there  is  good 
cause  under  5  U.S.C.  553  for  making  this 
interim  rule  effective  upon  signature. 
We  will  consider  comments  postmarked 
or  received  within  60  days  of  pubhcation 
of  this  interim  rule  in  the  Federal 
Register.  Any  amendments  we  make  to 
this  interim  rule  as  a  result  of  these 
comments  will  be  published  in  the 
Federal  Register  as  soon  as  possibly 
following  the  close  of  the  comment  l 
period.  ' 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  . 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 


review  process  required  by  Executive 
Order  12291. 

This  action  allows  designated 
epidemiologists  a  faster  method  of 
gathering  data  to  supplement  standard 
card  test  results.  The  ciurent  procedure 
of  verifying  standard  card  test  results 
through  laboratory  testing  would  remain 
a  viable  option. 

This  amendment  does  not  change  the 
testing  requirements  for  brucellosis.  It 
merely  authorizes  an  optional 
methodology  to  laboratory  verification 
of  standard  card  test  results.  CITE* 
testing  is  faster  than  laboratory  testing 
and  allows  for  faster  marketing,  but  the 
economic  effect  on  owners  of  official 
vaccinate  cattle  or  bison  should  not  be 
significant. 

Under  these  circumstances,  the  Acting 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
imder  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V.) 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases.  Brucellosis,  Cattle, 
Hogs,  Incorporation  by  reference. 
Quarantine,  Transportation. 

Accordingly,  9  CFR  Part  78  would  be 
amended  as  follows: 

PART  78— BRUCELLOSIS 

1.  The  authority  citation  for  Part  78 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  lll-114a-l,  114g,  115, 
117. 120. 121. 123-128, 134b.  134f:  7  CFR  2.17. 
2.51,  and  371.2(d). 

2.  In  9  7ai,  the  definition  of  "official 
test"  is  amended  by  redesignating 
paragraph  (a)(9]  as  paragraph  (a)(10) 
and  by  adding  a  new  paragraph  (a)(9}  to 
read  as  follows: 

S78.1    Definitions. 

***** 

(a)  ♦  *  • 

(9)  Concentration  immunoaasay 
technology  (CITE*)  test.  An  enzyme 
immunoassay  that  may  be  used  as  a 


diagnostic  supplement  to  the  standard 
card  test  by  designated  epidemiologists 
determining  the  brucellosis  disease 
status  of  official  vaccinates.  The  test 
must  be  done  in  accordance  with  the 
CITE*  Brucella  abortus  Antibody  Test 
Kit  instructions,  licensed  by  the  United 
States  Department  of  Agriculture  and 
approved  as  of  December  31, 1987,  and 
incorporated  by  reference.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  Part  51.  Copies  may  be 
obtained  from  AgriTech  Systems,  Inc.. 
100  Fore  Street.  Portland,  ME  04101. 
Copies  may  be  inspected  at  Program 
Planning  Staff,  VS,  APHIS,  USDA,  Room 
841,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD  20782  or  at  the 
Office  of  the  Federal  Register,  noo  L 
Street,  NW.,  Room  8401,  Washington, 
DC. 

3.  In  S  78.1,  the  definition  of  "official 
test"  is  further  amended  by  adding  a 
new  paragraph  (i)  to  newly  redesignated 
paragraph  (a)(10]  to  read  as  follows: 

*  •        *        •        • 

(a)  *  *  • 

(10)  *  •  * 

(i)  The  designated  epidemiologist  may 
consider  the  results  of  CITE*  tests  when 
evaluating  the  results  of  standard  card 
tests  of  official  vaccinates. 

*  •       •       •       * 

Done  in  Washington,  DC,  this  27th  day  of 
April,  1988. 
Jamas  W.  Gloner, 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

[FR  Doc  88-4722  Filed  5-5-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  Na  sr-CE-ST-AO;  Amendment  3»- 
5904] 

Alrworthln*as  DIrectlvee;  Beech 
Modela  A23-24,  A24,  A24R.  B24R  and 
C24R  Airplanes 

AQENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  certain  Beech  Models  A23- 
24.  A24.  A24R.  B24R  snd  C24R  airplanes. 
It  requires  the  replacement  of  the 
electric  fuel  boost  pump  with  a  pump 
having  improved  vane  material.  Reports 
have  been  received  of  engine  power  loss 


which  resulted  fit>m  loss  of  fuel 
pressure,  caused  by  broken  electric  fuel 
boost  pump  vane  material  obstructing 
fuel  flow  in  the  engine  driven  fuel  pump. 
Incorporation  of  the  replacement  fuel 
pump  will  preclude  breakage  of  the 
electric  boost  pump  vanes  and  thereby 
eliminate  the  resultant  engine  failures. 
EFFECnvE  DATE  June  6, 1988. 

Compliance:  Required  within  the  next 
100  hours  time-in-service  after  the 
effective  date  of  this  AD,  unless  already 
accomplished. 

addresses:  Beech  Service  Bulletin 
(MSB)  No.  2217.  dated  February,  1988, 
applicable  to  this  AD,  may  be  obtained 
fiiom  Beech  Aircraft  Corporation,  P.O. 
Box  85,  Wichita,  Kansas  67201-0085, 
telephone  (316)  681-9111  or  at  tiie  Rules 
Docket,  FAA,  Centi-al  Region,  Office  of 
the  Regional  Counsel.  Room  1558. 601 
East  12th  Street.  Kansas  City,  Missouri 
64106. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  M.  Peterson,  Aerospace 
Engineer,  Aircraft  Certification  Office, 
ACE-140W.  FAA,  1801  Airport  Road, 
Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas  67209,  telephone  (316) 
946-4427. 

SUPPIfMENTARV  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
requiring  replacement  of  the  electric  fuel 
boost  pump  on  certain  Beech  Models 
A23-24,  A24,  A24R,  B24R  and  C24R 
airplanes  was  published  in  the  Fedeml 
Register  on  January  8. 1988  (53  FR  514]. 
The  proposal  resulted  fit)m  six  reports 
of  electric  boost  pump  vane  failure  on 
Beech  Models  A23-24,  A24,  A24R.  B24R 
and  C24R  airplanes  which  caused 
partial  or  complete  loss  of  engine  power. 
These  losses  were  attributed  to 
blockage  of  the  fuel  flow  path  by  broken 
vane  pieces.  In  all  the  reported  cases  the 
pilots  were  able  to  either  abort  the  take- 
off or  safely  make  an  emergency 
landing. 

Investigation  revealed  that  these 
airplanes  are  prone  to  fuel  system 
blockage  because  they  do  not  employ  a 
screen  or  filter  between  the  boost  pump 
and  the  engine  driven  pump,  and 
because  the  engine  driven  pump  is 
susceptible  to  blockage  by 
contaminants.  Installation  of  an  in-line 
filter  between  the  boost  pump  and 
engine  driven  pump  was  not  feasible 
due  to  difficulties  associated  with 
plumbing  changes,  pressure  drop  and 
possible  water  entrapment  Also,  adding 
a  filter  would  not  resolve  the  original 
problem  of  vane  breakage.  As  a  result, 
Beech  introduced  a  new  fuel  boost  pump 
incorporating  improved  vane  material, 
less  susceptible  to  breakage.  The  new 


pump  is  being  incorporated  into  Beech 
production  type  design  data. 

The  FAA  examined  the  above  reports 
and  determined  that  an  unsafe  condition 
exists  or  may  develop  in  certain  Beech 
Models  A23-24,  A24.  A24R,  B24R  and 
C24R  airplanes.  Accordingly,  the  FAA 
proposed  an  AD  which  woidd  require 
the  incorporation  of  the  improved  fuel 
boost  pump  on  the  airplanes  in  question. 
Interested  persons  have  been  afforded 
an  opportimity  to  comment  on  the 
proposal.  No  comments  or  objections 
were  received  on  the  proposal  or  the 
FAA  determination  of  the  related  cost  to 
the  public.  However,  Beech 
subsequentiy  issued  MSB  No.  2217, 
dated  February,  1988.  which  described 
replacement  procedures  for  the  electric 
fuel  boost  pump.  The  FAA  has 
determined  that  compliance  with  Beech 
MSB  No.  2217  fiilly  meets  tiie 
requirements  specified  in  the  NPRM  and 
does  not  impose  any  additional  burden. 
Accordingly,  the  proposal  is  adopted 
with  the  addition  of  Beech  MSB  No.  2217 
as  the  means  of  compliance. 

The  FAA  has  determined  that  this 
regulation  only  involves  approximately 
1163  airplanes  at  an  approximate  one 
time  cost  of  $220  for  each  airplane  or  a 
total  one-time  fleet  cost  of  $255,860.  The 
cost  of  compliance  with  this  AD  is  so 
small  that  the  expense  of  compliance 
will  not  be  a  significant  financial  impact 
on  any  small  entities  operating  these 
airplanes. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C  1301.  et 
seq.],  which  statute  is  construed  to 
preempt  State  law  regulating  the  same 
subject  Thus,  in  accordance  v\rith 
Executive  Order  12612,  it  is  detemtined 
that  such  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 

Therefore.  I  certify  that  this  action  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291,  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979]  and  (3)  will  not  have  a 
significant  economic  impact  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act  A  copy  of  the 
final  evaluation  prepared  for  this  action 
is  contained  in  the  regulatory  docket  A 
copy  of  it  may  be  obtained  by  contacting 
the  Rules  Docket  at  the  location 
provided  under  the  caption 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  tiie  FAR  as 
follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  48  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C  106(g)  (Revised,  Pub.  L  97-449, 
January  12, 1963);  and  14  CFR  11 J8. 

939.13    [Amended] 

2.  By  adding  the  following  new  AD: 

Beech:  Applies  to  Models  A23-24  and  A24 
(Serial  Numbers  (S/Ns)  MA-1  through  MA- 
368):  Model  A24R  (S/Ns  MC-2  through  MC- 
95);  Models  A24R.  B24R  and  C24R  (S/Ns  MG- 
96  through  MC-795),  airplanes  certificated  in 
any  category. 

Compliance:  Required  within  the  next  100 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  reduction  or  loss  of  engine 
power  due  to  fuel  flow  blockage  resulting 
from  broken  electric  fuel  boost  pump  vanes  in 
the  engine  driven  fiiel  pump,  accompUsh  the 
following: 

(a)  For  airplanes  with  14  volt  electrical 
systems,  replace  the  existing  erectric  fuel 
boost  pump  with  a  Beech'P/N  1616-00-1 
pump  in  accordance  with  the  instructions  in 
Beech  Service  Bulletin  (MSB)  No.  2217,  dated 
February,  1988. 

(b)  For  airplanes  with  28  volt  electrical 
systems,  replace  the  existing  electric  fuel 
boost  pump  with  a  Beech  P/N 1817-00-1 
pump  in  accordance  with  tiie  instructions  in 
Beech  MSB  No.  2217.  dated  February.  198& 

(c)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(d)  An  equivalent  means  of  compliance 
with  this  AD  may  he  used  if  approved  by  the 
Manager,  Aircraft  Certification  Office, 
Federal  Aviation  Administration,  1801 
Airport  Road.  Room  100.  Mid-Continent 
Airport,  Wichita,  Kansas  67209. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document(8) 
referred  to  herein  upon  request  to  Eieech 
Aircraft  Corporation,  Commercial 
Service,  Department  52,  P.O.  Box  85, 
Wichita,  Kansas  67201-0085;  or  may 
examine  the  document(8)  referred  to 
herein  at  FAA,  Office  of  the  Regional 
Counsel,  Room  1558, 601  East  I2tii 
Street  Kansas  City,  Missouri  64106. 

This  amendment  becomes  effective  on 
June  6, 1988. 

Issued  in  Kansas  City,  Missouri,  on  April 
19,1888. 
Paul  K  Bohr, 
Director,  Central  Region. 
[FR  Doc.  88-10038  Piled  5-5-88:  8:45  am] 
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14  CFR  Part  39 
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AirwortMness  OirectivM;  Boaiog 
Model  737  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  supersedes 
two  existing  airwortfainesa  directives 
(AO).  applicable  to  certain  Boeing 
Model  737  series  airplanes,  ivtudi 
currently  require  inspection  for  cracking 
of  the  wing  hx)nt  spar  upper  chord  and 
repair,  if  necessary.  This  amendment 
combines  the  inspections  presently 
requited  by  both  AD's.  extends  the  area 
to  be  inspected,  and  requires  repetitive 
inspections  of  &ont  spar  area  previously 
modified.  This  amendment  is  prompted 
by  several  reports  of  cracks  up  to  18 
inches  long  on  airplanes  on  wMch 
terminating  action  had  been  completed. 
This  condition,  if  not  corrected,  could 
compromise  the  ultimate  load  capability 
of  the  wing. 

EFFECTIVE  OATE:  }une  13. 198a 
ADORESSES:  The  applicable  service 
information  njay  be  obtained  from  the 
Boeing  Commercial  Airplane  Company, 
P.O.  Box  3707.  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  Seattle 
Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region,  9010  East 
Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Owen  E.  Schrader,  Airframe  Branch, 
ANM-120S;  telephone  (206)  431-1923. 
Mailing  address:  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  C-6S966.  Seattle,  Washington 
98168. 

SUPPIEMEMTARY  MFORMATION:  A 

proposal  to  amend  Part  39  of  fbe  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  which  requires 
inspection  for  cracking  and  repair  or 
replacement,  if  necessary,  of  the  wing 
front  spar  upper  chord  from  the  side  of 
body  (station  90]  to  station  225  on 
certain  Boeing  Model  737  airplanes,  was 
published  in  the  Federal  Rsgistsr  on 
December  7. 1987  (52  FR  47943]. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
makii^  of  this  amendment.  Doe 
consideration  has  been  given  to  the 
comments  received. 

The  Air  Transport  Association  (ATA) 
of  America  sabinitted  comments  on 
behalf  of  three  operators.  The  operators 


requested  that  tbey  be  allowed  to  phase 
in  the  requiresaents  of  this  AD  with  the 
inpection  progrsm  of  the  exisfing  AD 
74-01-01  far  ahplanes  that  ksve  not 
been  modified  by  the  temiinating  action 
of  AD  74-01-01,  and  that  they  be  able  to 
pick  up  the  new  inspections  required  by 
this  AD  cm  the  next  repetitive  interval 
for  AD  74-01-01.  The  proposed 
requirement  of  paragraph  A.  woold 
require  them  to  start  inspectioot)  within 
100  landings  after  the  e%ctive  date  of 
the  AD.  whereas  AD  74-01-01  currently 
requires  repetitive  inspection,  at  1,000- 
hour  intervals,  of  a  slightly  smaller 
portion  of  the  spar  chwdi  One  operator 
reported  Uiat,  for  the  last  six  inspection 
cycles,  it  has  inspected  the  additional 
area  required  to  be  inspected  by  the 
proposed  AD,  in  conjunction  with  the 
inspection  required  by  AD  74-01-01,  and 
has  not  found  any  cracking  in  die 
additional  area.  The  FAA  concurs  with 
the  commenters'  request  since  it  has 
been  determined  that  cracks  will  always 
occur  first  in  the  areas  specified  for 
inspection  by  AD  74-01-01.  The  final 
rule  has  been  revised  to  inchide  a  new 
paragraph  B.  which  provides  alternate 
times  for  complying  wiA  tiiis  AD  for 
unmodified  airplanes.  The  FAA  has 
determined  that  this  change  will  not 
compromise  safety,  increase  die 
economic  burden  on  any  operator,  or 
expand  the  'jcope  of  the  AD. 

Another  cummenter  requested  that  the 
repetitive  inspection  interval  be 
extended  to  1,100  flight  hours  to  align 
with  its  current  inspection  interval 
under  AD  74-01-01,  which  had  been 
approved  by  the  FAA  based  on  the 
commenter's  submittal  of  data  which 
justified  an  equivalent  level  of  safety. 
The  FAA  does  not  consider  it 
appropriate  to  extend  the  inspection 
intervals  required  by  paragraph  A.  to  all 
operators  without  technicaJ  justification. 
However,  any  operator  may  request  an 
adjustment  of  the  compliance  time  on  an 
individual  basis  based  upon  the 
provisions  of  paragraph  F.  of  this  AD,  if 
the  request  includes  substantiating  data. 

The  commenters  requested  that  the 
AD  be  revised  to  specify  the  repetitive 
inspection  intervals  of  1,000  landings  be 
changed  to  flight  hours  rather  than 
landings.  The  operators  currentiy 
performing  repetitive  1,000-hour 
inspections  under  the  requirements  of 
AD  74-01-01  would  thereby  be  able  to 
continue  the  new  inspection  program  on 
their  previously  established  schedule. 
The  FAA  has  reviewed  this  request  and 
concurs,  since  the  cracking  problems  are 
caused  by  stress  corrosion,  a 
phenomenon  that  is  primarily  a  function 
of  time  rather  than  flight  cycles.  Since 
the  average  flight  time  for  the  Model  737 


is  approximately  one  hour,  this  diange 
does  not  faicrease  the  scope  of  the  AD. 

One  cemmenter  proposed  that  the 
issuance  of  the  final  rule  be  coordinated 
with  the  release  of  the  next  revision  of 
Boeing  Service  Bulletin  737-57 A1081. 
The  open/tot  stated  that  the  existing 
Revision  10  of  the  service  bulletin  does 
not  contain  information  necessary  to 
reawve  access  ptmels  for  inspection  of 
the  front  spar  adjacent  to  the  side  of  the 
body.  The  FAA  does  not  concur,  since 
procedures  describing  proper  access  to 
areas  which  must  be  inspected  are 
available  in  the  aj^icable  maintenance 
manual. 

Additionally,  the  final  rule  has  been 
revised  to  remove  all  references  to  the 
use  of  "later  FAA-approved  revisions  of 
the  applicable  service  bulletin,"  in  order 
to  be  consistent  with  FAA  policy  in  that 
regard.  The  FAA  has  determined  that 
this  change  will  not  increase  the 
economic  burden  on  any  operator,  nor 
will  it  increase  the  scope  of  the  AD, 
since  later  revisions  of  the  service 
bulletin  may  be  approved  as  an 
alternate  means  of  compliance  with  this 
AD,  as  provided  by  paragraph  F. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  noted. 

It  is  estimated  that  300  airplanes  of 
U.S.  registry  will  b^  affected  by  diis  AD, 
that  it  win  take  approximately  8 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $964)00. 

The  regulstions  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  ia  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301,  et 
seg.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus  in  acondance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  impHcations  warranting  the 
preparation  of  a  Federalism 
Assessment 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  28. 
1979);  and  it  is  farther  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  smaD 
entities,  because  few,  if  any,  Model  737 


airplanes  are  operated  by  small  entities. 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  regulatory  docket. 

List  of  Subjecto  in  14  CFR  Part  39 

Aviation  safety,  Aircraft 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Adminisfration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART39-{AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  IIM. 

§39.13    [Amended] 

2.  By  superseding  AD  74-01-01. 
Amendment  39-2799  (42  FR  2054; 
January  10. 1977).  and  AD  87-05-52. 
Amendment  39-5627  (52  FR  18902;  May 
20, 1987).  wiUi  the  following  new 
airworthiness  directive: 

Boeing:  AppUes  to  Model  737  series 
airplanes,  as  listed  in  Boeing  Alert 
Service  Bulletin  737-57 A1081,  Revision 
la  dated  July  16, 1987,  certificated  in  any 
category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  ensure  structural  integrity  of  the  wing 
front  spar  upper  chord  structure,  accomplish 
the  following: 

A  Within  100  flight  hours  after  the 
effective  date  of  this  AD.  unless  previously 
accomplished  within  the  last  900  flight  hours, 
visually  inspect  for  cracks  the  forward  side  of 
the  wng  fixjnt  spar  upper  chord  from  front 
spar  station  (FSS)  90  to  FSS  225.  both  left  and 
right  sides,  in  accordance  with  Boeing  Alert 
Service  Bulletin  737-57 A1081,  Revision  10, 
dated  July  16, 1987.  Repeat  these  inspections 
at  intervals  not  to  exceed  1.000  flight  hours. 

B.  Alternate  means  of  compliance  for 
paragraph 'A.,  above,  only  for  airplanes  which 
have  been  inspected  in  accordance  with  AD 
74-01-01  and  on  which  the  spar  chord 
segment  left  FSS  108  to  FSS  198  and/or  right 
FSS  108  to  FSS  198.  was  found  to  be  free  of 
cracks  at  the  last  inspection:  Visually  inspect 
that  chord  or  chords  for  cracks  in  the  forward 
side  of  the  wing  from  FSS  90  to  FSS  225,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  737-S7Al0ei,  Revision  10,  dated  July 
16, 1987.  within  900  flight  hours  &t>m  the  last 
inspection,  or  within  100  flight  hours  after  the 
effective  date  of  this  AD,  whichever  occurs 
later.  Repeat  these  inspections  at  intervals 
not  to  exceed  1,000  flight  hours. 

C.  Apply  organic  corrosion  inhibitor  after 
each  inspection  required  by  paragraph  A.  or 
B.,  above,  in  accordance  with  Boeing  Alert 
Service  Bulletin  737-67 A1081,  Revision  10. 
dated  July  16, 1987. 


D.  U  cracks  are  found  as  a  result  of  the 
inspections  required  by  paragraph  A  or  B.. 
above,  accomplish  the  following: 

1.  ff  cradis  less  than  two  inches  in  length 
are  found,  stop  drill  prior  to  further  flight  in 
accordance  with  Boeing  Alert  Service 
Bulletin  737-57 A1081,  Revision  10,  dated  July 
16, 1987.  Thereafter,  reinspect  daily,  using 
eddy  current  or  dye  penetrant  inspection 
methods.  U  crack  growth  is  observed,  or  prior 
to  the  accumulation  of  400  hours  time-in- 
service  after  stop  drilling,  whichever  occurs 
ffrst  repair  in  accordance  with  Boeing  Alert 
Service  Bulletin  7^-57 A1081.  Revision  la 
dated  July  16, 1987.  After  repair,  continue  to 
inspect  in  accordance  with  paragraph  A., 
above. 

2.  If  cracks  are  equal  to  or  greater  than  two 
inches  in  length,  repair  prior  to  further  flight 
in  accordance  with  Boeing  Service  Bulletin 
737-67 A1081.  Revision  10,  dated  July  16. 1987. 
After  repair,  continue  to  inspect  in 
accordance  with  paragraph  A,  above. 

E.  Installation  of  new  and  improved  upper 
chord  segment  in  accordance  with  Boeing 
Service  Bulletin  737-57-1081,  Revision  7, 
dated  March  21, 1980,  is  considered 
terminating  action  for  the  repetitive 
inspections  required  by  this  AD  for  the 
structure  replaced.  However  the  repetitive 
inspections  required  by  paragraph  A..  B.,  or 
D.,  above,  as  applicable,  must  continue  for 
the  structiuv  not  replaced. 

F.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provide  an  acceptable  level  of  safety  and 
which  has  the  conciurence  of  an  FAA 
Principal  Maintenance  Inspector,  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office,  FAA,  Northwest 
Mountain  Region. 

G.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  fiom  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707, 
Seattie,  Washington  98124.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattie, 
Washington,  or  Seattie  Aircraft 
Certification  Office,  FAA.  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  SouUi.  Seattie,  Washington. 

This  amendment  supersedes  AD  74- 
01-01,  Amendment  39-2799;  and  AD  87- 
05-52.  Amendment  39-5827. 

This  amendment  becomes  effective  June  13, 
1968. 

Issued  in  Seattle,  Washington,  on  April  25, 
198& 

Fradaiick  M.  IsMC 

Acting  Director,  Northwest  Mountain  Region. 
(FR  Doc.  88-10043  Filed  5-6-88;  8:45  am] 
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14  CFR  Part  39 

[Docksl  Na  88-MM-41-AO;  Amdt  39-5905] 

Airworthiness  Directtvee:  The  de 
Havlltand  Aircraft  Company  of  Canada, 
a  Division  of  Boeing  of  Canada.  Ltd^ 
Model  DHC-8-100  Series  Airplanes 

agency:  Federal  Aviation 
Adminisfration  (FAA).  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  de  Havilland  Model  DHC- 
8-100  series  airplanes  not  equipped  with 
an  Electronic  Flight  Instrument  System 
(EFIS),  which  requires  certain  changes 
to  the  Airplane  Flight  Manual  (AFM) 
procedures  during  Very  High  Frequency 
Omni  Range  (VOR)  mode  operations 
and  the  installation  of  a  placard.  This 
amendment  is  prompted  by  a  report  of 
inconsistent  VOR  Flight  Director  Mode 
operation,  in  the  form  of  nuisance 
fransitions  to  the  VOR  Overstation 
Sensor  (VOR  OSS)  mode.  This 
condition,  if  not  corrected,  could  result 
in  erroneous  Flight  Director  VOR  and 
VOR  approach  mode  operation,  or 
erroneous  Autopilot  VOR  and  VOR 
approach  mode  operation,  which  could 
lead  to  off-course  approaches  when  in 
die  VOR  mode. 

EFFECnvE  date:  May  IB.  1988. 
AOlNtESSES:  The  applicable  service 
information  may  be  obtained  from  de 
Havilland  Aircraft  Company  of  Canada, 
a  Division  of  Boeing  of  Canada,  Ltd., 
Garratt  Boulevard.  Downsview,  Ontario 
M3K 1Y5.  Canada.  This  information  may 
be  examined  at  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
SouUi,  Seattie,  Washington,  or  FAA. 
New  England  Region.  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  Room  202,  Valley  Stream.  New 
York. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Peter  Cuneo,  Systems  Branch  (ANB- 
173).  New  York  Aircraft  Certification 
Office,  FAA,  New  England  Region.  181 
South  Franklin  Avenue,  Room  202. 
Valley  Sti^am,  New  Yoric  11581; 
telephone  (516)  791-6427. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

has  recentiy  received  a  report  that  the 
Digital  Afr  Data  Computer  PADC), 
modified  witii  DHC  Modification  No.  8/ 
0794.  as  installed  on  de  Havilland  Model 
DHC-8-100  series  airplanes,  fails  to 
fransmit  DME  DISTANCE  and  VOR 
TO/FROM  data  over  tiie  Digital  Data 
Bus  to  the  Flight  Guidance  Computers. 
Displayed  raw  DME  and  VOR 
information  remains  valid,  and  EFIS- 
equipped  airplanes  are  not  affected. 
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This  condition,  if  not  corrected,  could 
result  in  erroneous  Flight  Director  VOR 
and  VOR  approach  mode  operation,  or 
Autopilot  VOR  and  VOR  approach 
mode  oi)erabon.  which  could  lead  to  (rff- 
coorse  approaches  when  the  aiiplane  is 
in  the  VOR  mode. 

De  Havilland  has  issued  Alert  Service 
Bulletin  A8-34-53,  Revision  B,  dated 
April  1, 1988,  which  describes  certain 
changes  to  operational  procedures  to 
address  this  problem.  This  service 
bulletin  also  describes  procedures  for 
installation  of  DADC  part  number  (P/N) 
7100700-975  Mod  BF  *rhich,  if  installed, 
e!  minates  the  need  for  the  operational 
li:.iitations. 

rhe  Canadian  Air  Transport 
Adrainistrati(Mi,  which  is  the 
airworthiness  authority  for  Canada,  has 
issued  Canadian  Airworthiness 
Directive  CF-88-05,  dated  March  4. 1968, 
which  requires  the  operational 
limitations,  and  eventual  installation  of 
the  modified  DADC,  as  described  above. 

This  airplane  is  manufactured  in 
Canada  and  type  certificated  in  the  US. 
under  the  provisions  of  S  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  register«i  in  the  U.S.,  this 
AD  requires  a  change  to  the  AFM 
procedures  to  prohibit  operations  in 
Flight  Director  VOR  and  VOR  approach 
mode,  and  Autopilot  VOR  and  VOR 
approach  mode;  and  iastallatioo  of  a 
placard  adjacent  to  the  Flight  Guidance 
Controller  stating  that  VOR  approach 
modes  are  prohibited.  This  amendment 
provides  for  optional  terminating  action 
for  these  requirements  by  the 
installation  of  DADC  P/N  7000700-975 
Mod  BF.  in  accordance  with  the  service 
bulletin  previously  mentioned. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regnlations  set  forth  in  this 
amendment  are  promulgated  pursncmt  to 
die  authority  in  the  Federal  Aviation  Act 
of  1958.  as  amoided  (40  U.S.C  1301.  et 
seq.],  winch  statate  is  construed  to 
preempt  state  law  regulatmg  the  same 
subject  Thus  in  accwdance  with 
Executive  Order  12612.  it  is  detetsiined 
that  such  regulations  do  not  have 
federalism  implicatioas  warranting  the 
preparation  of  a  Federalism 
Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulatioit 
that  is  not  considered  to  be  major  under 


Executive  Order  12291.  h  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
tmsafe  condition  in  aircraft  It  has  been 
further  determined  that  this  dociunent 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034:  February  28, 1079).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluatiofl  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required). 

List  (rf  Subjecte  in  14  CFR  Part  99 . 

Aviation  safety.  Aircraft 

Adoption  of  ^  Amendment 

Accordiogly.  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  Part  30 
continues  to  read  as  foJlovrs: 

Authority:  48  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g]  (Revised  Pub.  L  97-4«S. 
]anuaiy  12, 1983);  and  14  CFR  11.80. 

§30.13    (AmwMtod] 

2.  By  adding  the  following  new 
airworthiness  directive: 

De  Ha  villaad  Aircraft  Company  of  Canada,  a 
Diviiisa  of  Boofas  of  Canada,  Ud-- 

Applies  to  all  Model  DHG-8-100  series 
airplanes.  Pbtt  Mod.  8/0704  (Digital  Air 
Data  Computer  (DADC)  P/N  7000700- 
S75],  not  equipped  with  an  Electronic 
Fli^t  bstnuneBt  System  {OTS), 
certificated  ia  any  category.  Compliance 
required  at  indicated,  vaiem  previoaBly 
accompltabed. 
To  preclude  euonsoas  FU^t  Director  or 

Autopilot  VOR  ^)efations.  accoaiipUsh  dw 

following: 
A  Within  48  hours  after  the  effectiva  date 

of  this  AD: 

1.  Include  fte  foUowing  limitation  In  the 
limitations  section  of  the  Aiipiane  FU^t 
Manual  (AFM).  Tliit  nay  be  atcoBipiiahed  by 
insertiog  a  copy  of  this  AD  in  the  AFM: 
"Operation  is  Fligirt  Director  VOR  and  VOR 
approach  mode,  or  Aatopdot  VOR  and  VOR 
approach  mode,  is  prohibited." 

2.  Install  a  placard  adjacent  to  the  Pli^t 
Guidance  Controller  on  the  glare  shield, 
stat^  "VOR  MOORS  PROHmrrED" 

B.  Installation  of  DADC  P/N  7000700-075 
Mod  BF,  in  accordance  with  Part  B  of  de 
Havilland  Service  Bulletin  A8-34-53. 
Revision  E  dated  April  1. 1988,  constitutes 
terminating  action  for  the  requirements  of 
paragraph  A.,  above. 


C  An  alternate  means  of  compliance  or 
adjustBienl  of  the  coiaplianoe  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
New  York  Aircraft  Certification  Office.  FAA, 
New  England  Re^on. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199-to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  abeady  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  The  de  Havilland  Aircraft 
Company  of  Canada.  A  Division  of 
Boeing  of  Canada.  Ltd...  Garratt 
Boulevard,  Downsview.  Ontario  M3K 
1Y5,  Canada.  This  information  may  be 
examined  at  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South, 
Seattle,  Washington,  or  FAA.  New 
England  Region,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  Room  202,  Valley  Stream,  New 
York. 

This  amendment  becomes  effective  May  18, 
1968. 

Issued  in  Seattle.  Washington,  on  April  20. 
1988. 

E^erick  M.  Isaac 

Acting  Director,  Northwest  Mountain  Regioa. 
(FR  Doc.  88-10044  Filed  5-5-88: 8:45  am] 
Buxam  oooE  4sio-i>-« 


14  CFR  Part  39 

[Docket  Na  B7-Nlft-1S7-AD;  AmdL  39- 
59161 

Alrworthinen  DliecMweo.  8AAB- 
FakdiMd  model  SF-340A  Series 
Airplanes 

AOENCr  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTKMC  Final  rule. 

summary:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  SAAB^urchild  Model  SF- 
340A  series  airplanes,  which  currently 
requires  Ifae  ese  of  contiBuous  ignition 
during  operations  fai  icing  conditions  to 
prevent  engine  flameoat  due  to  ice 
ingestion,  "niis  amendment  would 
pemiit  an  optional  installation  of  an 
automatic  ignition  system  which 
operates  the  ignition,  when  necessary,  to 
prevent  en^ne  flameout 
cnoBcnvi  OATi:  June  17. 1068. 
ADDRESSES:  The  applicable  service 
informatitm  may  be  obtained  from 
SAAB-SCANIA,  Product  Son)ort  S- 
58188.  IJnk<H>fa^  Swedmi.  This 
information  may  be  examined  at  the 
FAA,  Nordiwest  Mountain  Regkm,  17900 
Pacific  Highway  South.  Seattie. 


Washington,  or  the  Seattle  Aircraft 
Certification  Office.  9010  East  Mai^nal 
Way  South,  Seattle.  Wasbtogton. 

FOR  FURTHER  INFORMAHON  CONTACT: 

Armella  DonneUy,  Standardization 
Branch.  ANM-113:  telephone  1206)  431- 
1967.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  H^way 
South.  C-68968,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATKMI:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regidatiotts  to  revise 
Airworthiness  Directive  (AD)  85-28-51- 
Rl.  Amendmrat  39-5376  (51  FR  27527; 
August  1. 1986).  applicable  to  SF-340A 
series  airplanes,  to  provide  for  the 
optional  installation  of  an  automatic 
continuous  ignition  system,  and  a 
revision  of  the  related  Airplane  Fli^t 
Manual  procedures,  was  published  in 
the  Federal  Register  on  November  18. 
1987  (52  FR  44134). 

Interested  parties  have  been  afforded 
an.opportonity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Tbe  commenter  agreed  with  the 
proposal,  but  suggested  that  a  warning 
be  included  in  the  automatic  continuous 
ignition  system  design  to  alert  the  crew 
in  the  event  of  this  system  failure, 
thereby  allowing  for  manual  use  of 
continuous  ignition,  if  necessary.  The 
FAA  does  not  concur  with  this 
suggestion.  Since  failure  of  the  ignition 
system  is  not  in  itself,  an  unsafe 
condition,  the  FAA  has  determined  that 
the  addition  of  such  a  wartiing  system  is 
not  necessary. 

After  careful  review  of  the  available 
data,  including  the  conunent  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  50  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  50  manhours  • 
per  airplane  to  accomplish  the  optional 
modification,  and  that  the  average  labor 
cost  will  be  $40  per  manhour.  Based  on 
these  figures,  the  cost  of  the  optional 
modification  to  U.S.  operators,  should 
thqy  choose  to  incorporate  it  is 
estimated  to  be  $2,000  per  airplane. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  UJSXl.  1301.  et 
seq.).  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject  Thus  in  accordance  with 
Executive  order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 


Fw  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  majoc  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979)  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  signifkant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small  entities 
because  of  the  minimal  cost  of 
compliance  with  diis  amendment  per 
airplane  ($2,000).  A  final  evaluation  has 
been  prepared  for  this  regulation  and 
has  been  placed  in  the  docket. 

List  of  Subjects  In  14  CFR  Part  M 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-CAMENDEO] 

1.  TTie  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C  10B(g)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  FR  11.89. 

$39.13   [Amended] 

2.  By  amending  AD  85-28-51-RI, 
Amendment  39-5376  (51  FR  27527; 
August  1, 1986).  by  revising  paragraph 
B.2..  as  follows: 

Saab-Fairchild:  Applies  to  all  Model  SF-340A 
series  airplanes,  certificated  in  any 
category.  CompUance  required  as  shown 
below. 

To  minimize  the  hazards  associated  with 
engine  flameout  due  to  potential  ice 
ingestion,  accomplish  the  following,  unless 
previously  accomplished: 

A.  Prior  to  further  flight,  install  a 
continuous  ignition  switch  by  incorporating 
the  provisions  of  SAAB-Fairchild  SF-340 
Service  Bulletin  SF34(V-74-i002.  Revision  1. 
dated  December  15, 1985. 

B.  Incorporate  the  following  into  the 
limitations  section  of  the  airplane  flight 
manual.  This  may  be  accomplished  by 
including  a  copy  of  tiiis  AD  in  ^e  airplane 
flight  manual. 

1.  Takeoff  in  conditions  of  slush  on  the 
runway  is  prohibited  unless  Modification 
1185,  "Nacelle — Exhaust  Nozzle — Improved 
Drainage  and  Ventilation  of  Inlet  Protection 
Device  (IPO)  and  Special  Inspection,"  as 
described  in  SAAB-Fairchild  Service  Bulletin 
SF34O-64-002.  Revision  1,  dated  April  3. 1985, 
has  l>een  accomplished. 

2.  Turn  the  engine  and  propeller  anti-ice 
systems  on  and  set  the  i^iition  ("IGN") 
switch  to  the  continuous  ("COffT')  position 
during  all  operations  in  which  icing  could 
reasonably  be  expected  to  occur  and  for  a 
period  of  five  minutes  after  these  conditions 


no  longer  exist  When  Modification  1414, 
"Ignition — Introduction  of  ^uto  Ignition 
System,"  has  been  accomiilished  in 
accordance  vrith  SAAB  Service  Bulletin 
SF34O-74-O04,  dated  October  24, 1986,  or  a 
production  equivalent  set  the  ignition  switch 
to  the  "NORM"  position. 

3.  In  the  definition  of  icing  conditions 
stated  in  the  FAA-approved  flight  manual  on 
page  2-11,  change  the  temperature  stated  in 
"Icing  Comtitiona."  paragraph  1.  line  1  from 
"5"  C"  to  "10*  C"  unless  Modification  1319, 
"lastallation  of  New  Lower  Inlet  IPD  and 
Exhaust  Nozzle,"  as  described  in  SAAB- 
Fairchild  Service  Bulletin  SF340-71-017, 
dated  November  22, 1985,  has  been 
accomplished.  II  this  modification  has  been 
accomplished,  "5*  C  can  remain  in  the 
definition. 

C.  Conduct  engine  performance  monitoring 
in  accordance  with  General  Electric 
Operating  Engineering  Bulletin  (OEB)  2, 
Revision  4,  dated  December  14, 1985.  or  later 
FAA-approved  revision. 

D.  Prior  to  fiulher  flight  and  at  intervals 
specified  hi  General  Electric  OEB  4,  Revision 
4,  dated  December  14, 1985.  or  later  FAA- 
approved  revisions,  perform  an  inspection 
and  perfonn  maintenance,  as  necessary,  of 
the  ignition  system  in  accordance  with  that 
OEB. 

E.  Unless  Modification  1319,  as  described 
in  paragraph  BJ.,  above,  has  been 
accomplished,  in  the  event  of  an  icing 
encounter,  an  Inspection  must  be 
accomplished  prior  to  the  next  departure  to 
assure  that  no  snow,  ice,  or  slush 
accumulation  is  present  in  or  around  the  inlet 
or  the  inlet  protection  device. 

F.  Following  each  flameout  or  re-ignition 
event  conduct  an  inspection  of  Stage  1 
compressor  blades,  in  accordance  with 
General  Electric  OEB  4,  Revision  4,  dated 
December  14, 1985,  or  later  FAA-approved 
revisions. 

G.  An  alternate  means  of  compUance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety  may  he 
used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA 
Northwest  Mountain  Region. 

H.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  trith  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  SAAB-SCANIA.  Product 
Support  S-58188.  Linkoping.  Sweden. 

This  information  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region. 
17900  Pacific  Highway  South.  SeatUe, 
Washington,  or  the  Seattie  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South.  Seattie.  Washington. 

This  amendment  becomet  affective  June  17. 
198a 
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Issued  in  Seattle,  Washington,  on  April  28, 
1988. 

Frederick  M  Isaac. 
Acting  Director,  Northwest  Mountoin  Region. 
[FR  Doc  88-10039  Filed  5-5-88;  8:45  am] 
HLLMO  COW  4«10-13-«l 


14CFRPart71 

[AirapM*  Docket  Na  Sr-ASW-^S] 


Amendment  of  Transition  Area;  Laice 
ClMrtes,LA 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


:  This  amendment  will  revise 
the  transition  area  located  at  Lake 
Charles,  LA.  This  revision  is  necessary 
since  a  new  standard  instrument 
approach  procedure  (SIAP)  to  Runway 
15  at  Chennault  Industrial  Airpark,  Lake 
Charles,  LA,  has  been  developed.  The 
intended  effect  of  this  revision  is  to 
provide  adequate  controlled  airspace  for 
aircraft  executing  the  new  SIAP. 
Coincident  with  this  amendment,  the 
status  of  the  Chennault  Industrial 
Airpark  will  change  from  visual  flight 
rules  (VFR)  to  instrument  flight  rules 
(IFR). 

EFFECnVE  date:  0901  UTC,  July  28, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  C.  Beard,  Airspace  and 
Procedures  Branch,  Air  Traffic  Division. 
Southwest  Region,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530,  telephone  (817)  624-5561. 
SUPPLEMENTARY  INFORMATION: 

History 

On  November  2, 1987,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71]  by  revising  the  transition  area 
located  at  Lake  Charles,  LA  (52  FR 
44138). 

Interested  persons  were  invited  to 
participate  in  this  rulemalcing 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D,  dated  January  1, 
1988. 


The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  will  revise 
the  transition  area  located  at  Lake 
Charles,  LA.  The  development  of  a  new 


SIAP  to  Runway  15  at  the  Chennault 
Industrial  Airpark,  Lake  Charles,  LA. 
has  necessitated  this  revision.  The 
intended  effect  of  this  revision  is  to 
provide  adequate  controlled  airspace  for 
aircraft  executing  the  new  SIAP  by 
expanding  the  existing  700-foot  Lake 
Charles  Transition  Area.  Coincident 
with  this  action  is  the  changing  of  the 
airport  status  from  VFR  to  IFR. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore — (1]  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under.DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a],  1354(a),  1510; 
Executive  Order  10854: 49  U.S.C.  106(g] 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.80. 

971.181    [AfiMnttod] 

2.  Section  71.181  is  amended  as 
follows: 

Lake  Charles,  LA  [Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8.5-mile 
radius  of  the  Lake  Charles  Municipal  Airport 
(latitude  30*07'32"  N..  longitude  93'13'22"  W.), 
and  within  an  6.5-mile  radius  of  the 
Chennault  Industrial  Airpark  (latitude 
30'12'3r'  N.,  longitude  93'0e'35"  W.). 

Issued  in  Fort  Worth,  TX,  on  April  21, 1088. 
LairyLCndg. 

Manager.  Air  Traffic  Division,  Southwest 

Region. 

[FR  Doc.  88-10041  Filed  5-5-88;  8:45  am] 

MLUNO  coos  4S10-19-«I 


14  Ci^  Part  71 

[AlrspM*  Docket  Na  sr-ASW-ae] 

Revision  of  Transition  Area;  Big 
Sandy,  TX 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  will  revise 
the  transition  area  located  at  Big  Sandy. 
TX.  The  development  of  a  new  standard 
instrument  approach  procedure  (SIAP) 
to  the  Ambassador  Field  Airport,  Big 
Sandy,  TX.  utilizing  the  Quitman  Very 
High  Frequency  Omnidirectional  Ra(Uo 
Range/Tactical  Air  Navigation 
(VORTAC),  has  made  this  revision 
necessary.  In  addition,  the  SIAP  to  the 
Holly  Lake  Ranch  Airport  has  been 
canceled,  also  making  this  revision 
necessary.  The  intended  e^ect  of  this 
revision  is  to  provide  adequate 
controlled  airspace  for  aircraft 
executing  the  new  SIAP  to  the 
Ambassador  Field  Airport  and  to  return 
that  controlled  airspace  no  longer 
required  due  to  the  cancellation  of  the 
SLAP  that  was  serving  the  Holly  Lake 
Ranch  Airport.  Coincident  with  this 
action  is  the  changing  of  the  status  of 
the  Ambassador  Field  Airport  from 
visual  flight  rules  (VFR)  to  instrument 
flight  rules  (IFR)  and  the  changing  of  the 
status  of  the  Holly  Lake  Ranch  Airport 
fi^m  IFR  to  VFR. 

EFFECTIVE  DATE:  0901  UTC,  June  30, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Bruce  C.  Beard,  Airspace  and 
Procedures  Branch,  Air  Traffic  Division, 
Southwest  Region,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530.  telephone  (817)  624-5561. 

SUPPLEMENTARY  INFORMATION: 
History 

On  December  18, 1987.  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  revising  the  transition  area 
located  at  Big  Sandy,  TX  (53-FR-516). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D,  dated  January  1, 
1988. 


He  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  revises  the 
transition  area  located  at  Big  Sandy,  TX. 
The  development  of  a  new  SIAP  to  the 
Ambassador  Field  Airport,  utilizing  the 
Quitman  VORTAC,  and  the  cancellation 
of  the  SLAP  that  was  serving  the  Holly 
Lake  Ranch  Airport  have  made  this 
revision  necessary.  The  intended  effect 
of  this  revision  is  to  provide  adequate 
controlled  airspace  for  aircraft 
executing  the  new  SIAP  to  the 
Ambassador  Field  Airport  and  to  return 
that  controlled  airspace  no  longer 
required  due  to  the  cancellation  of  the 
SIAP  that  was  serving  the  Holly  Lake 
Ranch  Airport.  Coincident  with  this 
action  is  the  changing  of  the  status  of 
the  Ambassador  Field  Airport  from  VFR 
to  IFK  and  the  changing  of  the  status  of 
the  Holly  Lake  Ranch  Airport  from  IFR 
to  VFR. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjecto  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  Amendment 

Accordiagiy,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  qPR  Part  71)  is 
amended  as  follows: 

PART  71-{  AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

AutlMHity:  49  U.S.C  1348(a),  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revttwi  Pubw  L.  87-448,  January  12, 1963);  14 
CFR  11.88. 


(latitude  32*35'03"  N.,  longitude  95*04'03"  W.). 
and  within  4.5  miles  each  side  of  the  139* 
radial  of  the  Quitman  VORTAC  (latitude 
32''52'49"  N.,  longitude  WZZW  W.), 
extending  from  the  63-mile  radius  to  15  miles 
northwest  of  the  Ambassador  Field  Airport 
and  within  a  5-mile  radius  of  the  Gilmer 
Upshur  County  Airport  (latitude  32*41'47"  N., 
longitude  94'56'55"  W.];  and  within  a  5-mile 
radius  of  the  Gladewater  Municipal  Airport 
(latitude  32*31'44"  N..  longitude  94*5816"  W.). 

Issued  in  Fort  Worth.  TX.  on  April  21, 1988. 

LairyLCraig, 

Manager,  Air  Traffic  Division,  Southwest 
Region. 

[FR  Doc.  88-10042  Filed  5-5-88;  8:45  am] 

MIXMQ  COOC  4eiO-1MI 


971.181    [Amwidecl] 

2.  Section  71.181  is  amended  as 
follows: 

Big  Sandy.  TX  [Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  Ambassador  Field  Airport 


14  CFR  Part  71 

[Airspace  Docket  No.  87-ASW-37] 

Revision  of  Transition  Area;  Dalhart, 
TX 

AGENCY:  Federal  Aviation 
Adminisfration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  will  revise 
the  fransition  area  located  at  Dalhart 
TX.  The  development  of  a  new  standard 
instrument  approach  procedure  (SIAP) 
to  Runway  35  at  the  Dalhart  Municipal 
Airport,  utilizing  the  Dalhart  Very  High 
Frequency  Omnidirectional  Radio 
Range/Tactical  An  Navigation 
(VORTAC),  has  made  diis  revision 
necessary.  The  intended  effect  of  this 
revision  is  to  provide  adequate 
controlled  airspace  for  aircraft 
executing  all  SIAFs  now  serving  the 
airport. 

EFFECnvE  date:  0901  UTC.  June  2. 1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Bruce  C  Beard.  Airspace  and 
Procedures  Branch,  Air  Traffic  Division, 
Southwest  Region,  Department  of 
Transportation,  Federal  Aviation 
Administration.  Fort  Worth.  TX  76193- 
0530,  telephone  (617)  624-5561. 
SUPPLEMENTARY  INFORMATION: 

History 

On  December  18. 1987,  the  FAA 
proposed  to  amend  Part  71  of  die 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  revising  the  fransition  area 
located  at  Dalhart.  TX  (53  FR  619). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 


Handbook  7400.6D.  dated  January  1, 
198a 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  will  revise 
the  fransition  area  located  at  Dalhart 
TX.  The  development  of  a  new  SIAP  to 
Runway  35  at  the  Dalhart  Municipal 
Airport  utilizing  the  Dalhart  VORTAC, 
has  necessitated  this  revision.  This 
revision  will  increase  the  existing 
fransition  area  by  one-half  mile  and  will 
add  a  new  4-mile  wide  arrival  extension 
south  of  the  airport.  The  existing  4-mile 
wide  arrival  extension  north  of  the 
airport  will  remain  the  same.  The 
intended  effect  of  this  revision  is  to 
provide  adequate  controlled  airspace  for 
aircraft  executing  all  SLAFs  serving  the 
airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabUshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and/3) 
does  not  warrant  preparation  of  a 
regidatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  afr 
fraffic  procedures  and  afr  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  SubjecU  in  14  CFR  Port  71 

Aviation  safety,  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  ptusnant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART71—1AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  13S4(a),  1510: 
Executive  Order  10854;  49  U.S.C  106(8) 
(Revised  Pub.  L  97-449,  January  12. 1983);  14 
CFR  11.80. 

971.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

DalhaitTX  (Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  9.5-mile 
radius  of  the  Dalhart  Municipal  Airport 
(latitude  36*0116"  N.,  longitude  102*32'52'' 
W.).  within  2  miles  each  side  of  the  002* 
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radial  of  the  Dalhart  VORTAC  (latitude 
36"05'39"  N.,  longitude  102°32'39"  W.), 
extending  from  the  9.5-mile  radius  area  to  12 
miles  north  of  the  airport;  and  within  2  miles 
each  side  of  the  101*  radial  of  the  Dalhart 
VORTAC  extending  from  the  9.5-mile  radius 
area  to  14.5  miles  south  of  the  airport. 

bsued  in  Fort  Worth,  TX.  on  April  21. 198& 
LairyL.  Craig, 

Manager,  Air  Traffic  Division,  Southwest 
Region. 

(FR  Doc.  88-10040  Filed  5-5-88;  8:45  am] 
MUMS  COW  4t10-1S-ll 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

15  CFR  Part  399 

[Oodiat  Na  71268-7260] 

Revisiont  to  tite  Export  Administration 
Regulations  Based  on  COCOM  Review; 
Electronic  Computers;  Correction 

March  29. 198& 

aqcncy:  Export  Administration. 
Commerce. 

action:  Final  rule;  correction. 


;  A- final  rule  that  revised 
Export  Control  Commodity  Number 
(ECCN)  1565A  on  the  Commodity 
Control  List  (15  CFR  399.1.  Supplement 
No.  1]  was  published  in  the  Federal 
Register  on  January  29, 1988  (53  FR 
2582).  That  rule  decontrolled  certain  16- 
bit  computers  and  made  other  editorial 
changes  to  ECCN  1565A,  which  were 
based  on  agreements  made  by  the 
Coordinating  Committee.  This  document 
corrects  three  errors  that  appeared  in 
the  January  rule. 

Specifically,  paragraph  references 
cited  in  paragraph  (d)(2)  of  Advisory 
Note  5  to  equipment  that  would  not 
likely  be  approved  for  export  to  Country 
Groups  QWY  are  corrected,  the  word 
"and"  is  added  to  appear  after 
paragraph  (c)  and  not  paragraph  (d)(2], 
and  die  word  "instruction"  that  appears 
in  the  definition  of  "fixed  point 
processing  data  rate"  is  changed  to  the 
plural. 

FOR  nmTHER  MFOmiATION  CONTACT. 

Joseph  Wesdake,  Computer  Systems 
Technology  Center,  Office  of 
Technology  and  Policy  Analysis. 
Telephone:  (202)  377-2279. 

Accordingly,  the  following  corrections 
are  made  to  Supplement  No.  1  to  S  399.1, 
ECCN  1565A,  in  the  "Revisions  to  die 
Export  Administration  Regulations 
Based  on  COCOM  Review;  Electronic 
Computers,"  which  was  published  in  the 
Federal  Regbter  on  January  29, 1988: 


Supplement  No.lto§  399.1 
[Corrected] 

On  page  2588,  in  the  first  column,  in 
Advisory  Note  5,  paragraph  (c)  is 
corrected  by  adding  "and"  at  the  end  of 
the  paragraph  after  the  semi-colon;  and 
paragraph  (d)(2)  is  correcUy  revised  to 
read  "(2)  Equipment  described  in 
paragraph  (h)(l){i)(C)  and  (h)(l)(i)  (E)  to 
(M)." 

On  page  2591,  in  the  first  full  Note  in 
the  second  column,  in  the  definition  of 
"fixed  point  processing  data  rate,"  the 
text  that  appears  between  the  first  and 
second  formulas  is  correcUy  revised  to 
read  "or  if  no  fixed  point  multiplication 
instructions  are  implemented 
(t«.=t.«b),  dien:". 

Dated:  May  3, 198a 
Vmconl  F.  DeCain, 

Deputy  Assistant  Secretary  for  Export 

Administration. 

(FR  Doc.  88-10116  Filed  5-5-88;  8:45  am] 

MUMQ  CODE  SSIO-OT-H 


DEPARTMENT  OF  DEFENSE 

Office  of  ttw  Secretary 

32  CFR  Part  390 

[DoO  DlrM:tlve  5105.33] 

Armed  Forces  Radiobiology  Research 
Institute  (AFRRI);  Estat>llshment 

agency:  Department  of  Defense. 
actwn:  Final  rule. 

■  ^       ■    ■  '  '   ■  ■ 

summary:  This  part  establishes  die 
Armed  Forces  Radiobiology  Research 
Institute  as  a  subordinate  command  of 
the  Defense  Nuclear  Agency.  This  part 
updates  and  clarifies  the  responsibilities 
of  die  (AFRRI).  The  Institute  was 
established  under  the  s^uthority  vested 
in  the  Secretary  of  Defense  and  serves 
as  the  principal  ionizing  radiation 
radiobiology  research  laboratory  for  the 
Department  of  Defense. 

EFFECnvc  date:  November  25. 1987. 

FOR  FURTHER  INFlORMATION  CONTACT: 

Mr.  R.  Sphar,  Office  of  die  Under 
Secretary  of  Defense  (Acquisition), 
Room  3D129,  the  Pentagon.  Washington, 
DC  20301-3080,  telephone  number  (202) 
697-8535. 

SUPPtEMENTARV  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  390 

Organization  and  function. 
Accordingly,  Tide  32,  Chapter  I,  is 
amended  to  add  Part  390  as  follows: 


PART  390— ARMED  FORCES 
RADIOBIOLOGY  RESEARCH 
INSTITUTE 

390.1  Purpose. 

390.2  Applicability. 
39a3    Policy. 

390.4  Responsibility. 

390.5  Organization. 

390.6  Functions. 

390.7  Authority. 

390.8  Effective  date  and  implementation. 
Authority:  10  U.S.C  133. 

§390.1    Purpose. 

This  part  is  issued  to  update  and 
clarify  the  responsibilities  and  functions 
of  the  Armed  Forces  Radiobiology 
Research  Institute  (AFRRI).  It  sets  forth 
the  organizational  relationships  and 
establishes  the  management  and 
administrative  procedures  for  AFRRI,  in 
accordance  wiUi  32  CFR  Part  381  and 
provides  for  the  establishment  of  a 
Board  of  Governors. 

9390.2  AppHcaMHty. 

This  part  applies  to  the  Office  of  the 
Secretary  of  Defense  (OSD),  the  Military 
Departments,  the  Organization  of  the 
Joint  Chiefs  of  Sta^  (OJCS),  and  die 
Defense  Agencies  (hereafter  referred  to 
collectively  as  "DoD  Components").  The 
term  "Military  Services,"  as  used  herein, 
refers  to  the  Army,  Navy,  Air  Force,  and 
Marine  Corps. 

9390.3  Policy. 

It  is  DoD  Policy  that: 

(a)  AFRRI  is  designated  a  subordinate 
command  of  the  Defense  Nuclear 
Agency  (DNA)  established  under  the 
authority  vested  in  the  Secretary  of 
Defense. 

(b)  AFRRI  shall  serve  as  the  principal 
ionizing  radiation  radiobiology  research 
laboratory  for  the  Department  of 
Defense  and  shall  support  defense 
research  requirements  identified  by  the 
DoD  Components.  AFRRI  may  provide 
services  and  perform  cooperative 
research  with  other  Federal  and  civUian 
agencies  and  institutions  with  the 
approval  of  the  Director,  DNA. 

(c)  The  mission  of  AFRRI  shall  be  to 
conduct  research  in  the  field  of 
radiobiology  and  related  matters 
essential  to  the  operational  and  medical 
support  of  the  Department  of  Defense 
and  the  Military  Services. 

(d)  For  purposes  of  cognizance  by  the 
Under  Secretary  of  Defense  for 
Acquisition  (USD(A)),  die  AFRRI 
program  shall  be  considered  an  integral 
part  of  the  medical  and  life  sciences 
research,  development,  test,  and 
evaluation  program. 
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§390.4    ReeponsMMies. 

(a)  The  Director,  Defense  Nuclear 
Agency,  shall: 

(1)  Manage  the  AFRRI,  as  provided  by 
32  CFR  Part  381. 

(2)  Provide  adequate  support  for  the 
operation  and  maintenance  of  AFRRI 
within  the  limits  of  resources  available 
to  the  DNA  for  such  piuposes. 

(3)  Chair  die  AFRRI  Board  of 
Governors,  which  shall  consist  of  the 
Surgeons  General  of  the  Army,  Navy, 
and  Air  Force;  die  Deputy  Chiefs  of  Staff 
for  Operations  of  the  Army,  Navy,  and 
Air  Force,  or  their  designated 
representatives:  and  representatives  of 
die  (USD(A))  and  die  Assistant 
Secretary  of  Defense  for  Health  Affairs 
(ASD(HA)).  The  Board  of  Governors 
shall: 

(i)  Meet  at  least  annually  and  at  the 
call  of  the  Chair. 

(ii)  Invite  advisors  to  these  meetings. 

(iii)  Make  periodic  visits  to  AFTIRL 

(ivl  Advise  the  Director,  DNA,  and  the 
Director,  AFRRI,  on  AFRRI's 
performance  by  doing  the  following: 

(A)  Review  the  AFRRI  research 
program  and  scientific  findings. 

(B)  Provide  advice  on  the  long  term 
direction  of  AFRRI's  research  program. 

(C)  Facilitate  the  communication  of 
Sehace  requirements  and  the 
dissemination  of  AFRRI  research 
findings. 

(D)  Review  Service  nominations  for 
Director,  AFRRI,  and  provide  a 
prioritized  list  of  nominees  to  the 
Director,  DNA. 

(b)  The  Director,  Armed  Forces 
Radiobiology  Research  Institute 
(AFRRI),  shaU: 

(1)  Execute  the  approved  day-to-day 
research  program. 

(2)  Prepare  the  AFRRI  long-range 
research  program;  >annual  planning, 
programming,  and  budgeting  system 
submission;  and  faciUties  master  plans 
for  approval  by  the  Director,  DNA. 

(3)  Plan,  program,  and  budget  for 
funds  to  include  in  the  DNA  program. 
This  does  not  prevent  AFRRI's 
participation  in  reimbursable  activities, 
subject  to  the  approval  by  the  Director, 
DNA. 

9390.5   Organization. 

AFRRI  shall  consist  of  a  Director,  a 
Scientific  Director,  and  a  supporting 
staff. 

(a)  TBe  Director,  AFRRI,  shall  be  a 
military  officer  (in  grade  0-6)  who  holds 
an  earned  doctoral  degree  in  one  of  the 
life  sciences.  The  candidates  for 
Director  shall  be  nominated  by  the 
Suigeons  General  of  the  Army,  Navy, 
and  Air  Force.  Each  Service  shall 
nominate  one  individual  with  the  proper 
background.  Candidates  shall  be 


nominated  on  the  basis  of  professional 
qualifications  and  demonstrated 
management  ability.  The  Board  of 
Governors  shall  review  the  Service 
nominees  and  provide  a  prioritized  list 
of  candidates  to  the  Director,  DNA.  who 
shall  select  and  appoint  the  Director. 
AFRRI.  This  appointment  shall  be  for  a 
4-year  period. 

(b)  The  Scientific  Director  shall  be  a 
civilian  with  professional  qualifications 
acceptable  to  the  Board  of  Governors 
and  die  Director,  AFRRI. 

(c)  The  professional,  technical,  and 
supporting  staff  shall  consist  of  military 
and  civilian  personnel  authorized  by  a 
Joint  Table  of  Distiibution  (JTD), 
developed  by  the  Director,  AFRRI,  with 
approval  of  Director,  DNA,  and 
approved  by  the  Joint  Chiefs  of  Staff 
(JCS).  Insofar  ps  possible,  the  military 
members  of  the  staff  shall  be  provided 
equally  by  the  Military  Departments. 

(d)  The  Military  Departments  shall 
assign  military  personnel  to  AFRRI  in 
accordance  with  approved 
authorizations.  Procedures  for  such 
assignments  shall  be  as  agreed  between 
the  Director,  DNA,  and  the  individual 
Military  Departments. 

(e)  The  pay,  allowances  (including 
subsistence),  and  permanent  change-of- 
station  costs  of  military  personnel 
assigned  to  AFRRI  shall  be  budgeted  for 
and  paid  by  the  Military  Department 
concerned.  Additionally,  these  and  other 
costs  that  are  caused  by  or  benefiting 
AFRRI,  regardless  of  financing,  shall  be 
allocated  to  AFRRI  in  accordance  with 
DoD  Instruction  7220.24  •  to  identify  the 
total  cost  associated  with  operating 
AFRRI  and  the  share  of  that  total  cost 
allocatable  to  each  of  AFRRI's  research 
projects. 

939a6    Functione. 

Under  established  DoD  policies, 
AFRRI  shaU: 

(a)  Operate  research  facilities  for  die 
study  of  radiobiology  and  ionizing 
radiation  bioeffects,  and  disseminate  the 
results. 

(1)  The  scope  of  diis  research  shall 
reflect  requirements  identified  by  DoD 
Components  in  support  of  military 
operational  planning  and  employment 
(current  and  future),  and  shall  give 
special  emphasis  to  individual  and 
organizational  performances  under 
nuclear  combat  conditions  in  realistc 
operational  scenarios. 

(2)  The  AFRRI  program  shall  consider 
the  present  and  projected  threats. 
Service  operational  concepts  and 


>  Copies  may  be  obtained,  if  needed,  from  the 
U.S.  Naval  Publication  and  Fonna  Center,  Attention: 
Code*  10S2.  Philadelphia.  PA  1912a 


weapons,  and  defense  systems 
developments. 

(b)  Ftovide  analysis,  study,  and 
consultation  on  the  impact  of  the 
biological  effects  of  ionizing  radiation 
on  the  organizational  efficiency  of  the 
Military  Services  and  their  members. 

(c)  Conduct  cooperative  research  with 
the  Military  Medical  Departments  in 
those  aspects  of  military  operational 
and  medical  support  considerations 
related  to  nuclear  weapons  effects  and 
the  radio  biological  hazards  of  space 
operations. 

(d)  Conduct  advanced  training  in  the 
field  of  radiobiology  and  the  biological 
effects  of  nuclear  weapons  to  meet  the 
internal  requirements  of  AFRRI,  the 
MiUtary  Services,  cmd  other  Dod 
Components  and  organizations. 

(e)  Perform  such  other  functions  as 
may  be  assigned. 

9390.7  Authority 

32  CFR  Part  361  applies  to  the 
Director,  DNA,  for  exercising  head- 
quarters management  of  AFRRI  and 
fiilfiUing  the  functional  responsibilities 
implicit  in  this  part. 

9390.8  Effective  date  and  imptement^' ton. 
This  part  is  effective  November  25, 

1987.  Forward  two  copies  of 
implementing  documents  to  the  Under 
Secretary  of  Defense  of  Acquisition 
within  120  days. 

May  2, 1968. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
May  2, 198& 

(FR  Doc  88-10112  Piled  5-5-88:  8:45  am] 
etUMQ  CODE  M1»mi-« 


DEPARTMENT  OF  TRANSPORTATION 

CoaatQuard 

33  CFR  Part  100 

[COD  05-8ft-22] 

Special  Local  Reguiationa;  Marine 
Event;  American  Diabetea  Aaaociadon 
ChoptanIc  River  Swim  Race 

aoency:  Coast  Guard.  DOT. 

action:  Final  rule. 

• 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  American 
Diabetes  Association  Choptank  River 
Swim.  This  event  will  consist  of 
approximately  400  swimmers  swimming 
the  Choptank  River  fiY>m  shore  to  shore. 
The  swim  course  will  begin  at  the  sandy 
beach  in  front  of  the  Ferry  Boat 
Restaurant  on  the  Talbot  County  side, 
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run  parallel  to  and  writfain  200  feet  of  the 
Choptank  River  Bridge  and  end  at  the 
south  shore.  The  intended  effect  will  be 
to  restrict  general  navigation  in  the 
regulated  area.  These  regulations  are 
needed  to  provide  for  the  safety  of  life 
on  the  navigable  waters  daring  the 
event. 

EFFECnvE  date:  These  regulations  are 
effective  from  9:30  a.m.  until  12.-00  Noon, 
May  29. 1988. 

FOR  FURTHCR  INFORMATION  CONTAC^ 

Billy  J.  Stephenson,  Chief,  Boating  ^ 
Affairs  Branch.  Fifth  Coast  Guard  ' 
District.  431  Crawford  Street, 
Portsmouth,  Virginia  23704-5004  (80^1) 
398-6204. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  has  not  been 
published  for  these  regulations  and  good 
cause  exists  for  making  them  effective. 
Following  normal  rulemaking 
procedures  would  have  been 
impracticable.  The  application  to  hold 
the  event  was  not  received  in  sufHcient 
time  to  pubUsh  a  notice  of  proposed 
rulemaking  in  advance  of  the  event. 

Drafting  Infonnation  |  • 

The  drafters  of  this  regulation  are 
Billy  J.  Stephenson,  project  officer. 
Chief,  Boating  Affairs  Branch.  Fifth 
Coast  Guard  District,  and  Commander 
Robert  J.  Reining,  project  attorney.  Fifth 
Coast  Guard  District  Legal  Office. 

Discussion  of  Regulations 

Fletcher  Hanks  is  sponsoring  tlie 
event,  which  will  consist  of 
approximately  400  swimmers  swimming 
the  Choptank  River  from  the  north  shore 
m  front  of  the  Ferry  Boat  Restaurant  on 
the  Talbot  County  side,  run  parallel  to 
and  within  200  feet  of  the  Choptank 
River  Bridge,  and  end  at  the  south  shore. 
It  is  necessary  to  close  a  portion  of  the 
Choptank  River  to  all  traffic  except 
participants  for  the  safety  of  those 
competing  in  the  event 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water], 

Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33,  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  100— (AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  §  100.35-0522  is  added 
to  read  as  follows: 


S100.3S-OS22.    CtwplMkiavw.im. 

(a)  Definitions: 

(1)  Regulated  Area:  The  waters  of  the 
Choptank  River,  from  shore  to  shore, 
between  the  Choptank  River  Bridge  and 
a  line  drawn  from  the  north  shore  at 
latitude  38*37'3r'  North,  longitude 
76*0308"  West  and  the  south  shore  at 
latitude  38''34'25"  North,  longitude 
78°04'03"  West. 

(2)  Coast  Guard  Patrol  Commander: 
The  Coast  Guard  Patrol  Conunander  is  a 
commissioned,  warrant  or-petty  officer 
of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Group 
Baltimore. 

(b)  Special  Local  Regulations: 

(1)  Except  for  participants  in  the 
Choptank  River  Bridge  Swim,  or  vessels 
authorized  by  the  Coast  Guard  Patrol 
Commander,  no  vessel  may  enter  or 
remain  in  the  regulated  area. 

(2)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  area  shall: 

(i)  Stop  his  vessel  immediately  upon 
being  directed  to  do  so  by  any  Coast 
Guard  commissioned,  warrant  or  petty 
officer  on  board  a  vessel  displaying  a 
Coast  Guard  ensign,  and 

(ii)  Proceed  as  directed  by  any  Coast 
Guard  commissioned,  warrant  or  petty 
officer. 

Effectivs  OatK  These  regulations  are 
effective  from  09:30  ajn.  until  12iO0,  Noon, 
May  29, 1988. 

Dated:  April  26. 1988. 
AD.  Bnwd. 

Rear  Admiral,  US.  Coast  Guard  Cammander, 
Fifth  Coast  Guard  District 
[FR  Doc  68-10063  Filed  5-5-88;  8:45  am] 

BILUNQ  COOC  4S10-14-II 


PANAMA  CANAL  COMMISSION 

35  CFR  Part  9 

Implementation  of  ttie  Freedom  of 
Infonnation  Reform  Act  of  1986  and 
Revtokma  to  the  Fee  Scfiedulo  of  the 
Freedom  of  Information  Act 

agency:  Panama  Canal  Commission. 
ACTION:  Final  rule  with  change. 

SUMMARY:  This  rule  revises  the  Panama 
Canal  Commission  regulations 
implementing  the  Freedom  of 
Information  Reform  Act  of  1986  and 
updates  its  fee  schedule  for  Freedom  of 
Information  Act  and  Privacy  Act 
requests.  In  addition  to  the  changes 
detailed  in  the  interim  rule  identifying 
different  types  of  requesters  and 
bringing  the  fees  into  conformance  with 
OMB  guidelines  and  in  line  with  current 
costs,  this  agency  is  including  a  fee 
waiver  policy. 
EFFECTIVE  DATE  May  6, 1988. 


FOR  FURTHER  INFORIUTION  CONTACT: 

Mr.  Thomas  C.  Duty,  Agency  Records 
Officer,  Chief.  Administrative  Services 
Division.  Panama  Canal  Commission, 
APO  Miami  34011-5000. 
SUPPLEMENTAIIV  MFORMATION:  On 
August  20, 1987,  (52  FR  31396}  the 
Panama  Canal  Commission  published 
an  interim  rule  concerning  its 
regulations  implementing  the  Freedom 
of  Infonnation  Reform  Act  (Pub.  L  99- 
570]  and  updating  the  fees  it  charges 
requesters  under  the  Freedom  of 
Information  Act  and  the  Privacy  Act 
The  public  was  provided  a  60-day 
comment  period  which  ended  on 
October  19, 1987.  One  comment  was 
received  and  it  was  from  the  Justice 
Department  requesting  that  this  agency 
institute  a  fee  waiver  policy.  After 
review  of  this  request,  the  Panama 
Canal  Commission  is  including  a  fee 
waiver  policy  in  its  Fee  Schedule.  This 
fee  waiver  poUcy  follows  the  procedures 
set  by  the  Justice  Department  in  an  April 
2, 1987  memorandum.  Consequently,  the 
Panama  Canal  Commission's  Freedom 
of  Information  Act/Privacy  Act 
regulations  and  fee  schedule  are 
adopted  as  a  final  rule  with  the  revision 
to  include  the  fee  waiver. 

This  rule  is  not  a  major  rule  under  the 
requirements  of  Executive  Order  12291. 
As  required  by  the  Regulatory 
FlexibiUty  Act  it  is  hereby  certified  that 
this  rule  will  not  have  a  significant 
impact  on  small  business  entities. 

List  of  Subjects  in  35  CFR  Part  0 

Freedom  of  information.  Organization, 
Functions  and  availability  of  records, 
Panama  Canal  Conunission,  Privacy. 

Accordingly,  the  interim  rule 
amending  35  CFR  Part  9  is  adopted  as  a 
final  rule  with  the  following  change: 

PART  9-ORGANIZATION, 
FUNCTIONS,  AND  AVAILABILITY  OF 
RECORDS  PANAMA  CANAL 
COMMISSION 

1.  The  authority  citation  for  Part  9 
continues  to  read  as  follows: 

Autliority:  5  U.S.C.  552,  as  amended  by 
Pub.  L  99-57a  100  StaL  3207;  22  U.S.C.  3611. 

S9.11    [Amandedl 

2.  Section  9.11(e)  is  revised  to  read  as 
follows: 

•  •  •  •  • 

(e)  If  you  wish  to  request  a  waiver  or 
reduction  of  fees,  you  must  do  so  in 
writing  to  the  Chief,  Administrative 
Services  Division,  Agency  Records 
Officer,  Panama  Canal  Commission, 
APO  Miami  34011-5000.  The  Agency 
Records  Officer  may  waive  or  reduce 
the  fees  if  the  official  decides  that 


providing  the  records  you  request  would 
be  in  the  public  interest  because  it  is 
likely  to  contribute  significantly  to 
public  understanding  of  the  operations 
or  activities  of  the  government  and  is 
not  primarily  in  the  commercial  interest 
of  the  requester.  Requests  for  a  waiver 
or  reduction  of  fees  shall  be  considered 
on  a  case-by-case  basis. 

(1]  In  order  to  determine  whether 
disclosure  of  the  information  is  in  the 
public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  government,  the  Agency 
Records  Officer  will  consider  the 
following  four  factors: 

(i)  The  subject  of  the  request:  Whether 
the  subject  of  the  requested  records 
concerns  the  operations  or  activities  of 
the  government 

(ii)  The  informative  value  of  the 
information  to  be  disclosed:  Whether 
the  disclosure  is  likely  to  contribute  to 
an  understanding  of  government 
operations  or  activities; 

(iii)  The  contribution  to  an 
understanding  of  the  subject  by  the 
general  public  likely  to  result  from 
disclosure:  Whether  disclosure  of  the 
requested  information  will  contribute  to 
public  understanding;  and 

(iv)  The  significance  of  the 
contribution  to  public  understanding: 
Whether  the  disclosure  is  Ukely  to 
contribute  significantiy  to  public 
understanding  of  government  operations 
or  activities. 

(2)  In  order  to  determine  whether 
disclosure  of  the  information  is  not 
primarily  in  the  commercial  interest  of 
the  requester,  the  Agency  Records 
Officer  will  consider  the  following  two 
factors: 

(i)  The  existence  and  magnitude  of  a 
commercial  interest:  Whether  the 
requester  has  a  commercial  interest  that 
would  be  furthered  by  the  requested 
disclosure;  and,  if  so 

(ii)  The  primary  interest  in  disclosure: 
Whether  the  magnitude  of  the  identified 
commercial  interest  of  the  requester  is 
sufficienUy  large,  in  comparison  with 
the  public  interest  in  disclosure,  that 
disclosure  is  primarily  in  the  commercial 
interest  of  the  requester. 

(3)  The  Agency  Records  Officer  will 
not  consider  waiver  or  reduction  of  fees 
for  requesters  (persons  or  oi:ganizations) 
from  whom  unpaid  fees  remain  due  to 
the  Agency  for  another  infonnation 
access  request 

(4)  The  Agency's  decision  to  refuse  to 
waive  or  reduce  fees  as  requested  under 
this  section  may  be  appealed  to  the 
Director,  Office  of  Executive 
Administration,  Panama  Canal 
Commission.  APO  Miami  34011-5000. 
Appeals  should  contain  as  much 


information  and  documentation  as 
possible  to  support  the  request  for  a 
waiver  or  reduction  of  fees.  The 
requester  will  be  notified  within  thirty 
working  days  from  the  date  on  which 
the  Agency  received  the  appeal. 

Dated:  May  3, 1988. 
D.P.  McAuUffe. 
Administrator. 
[FR  Doc  88-10127  Filed  5-6-88;  8:45  am] 

BNIMO  CODE  SM»-04-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1258 

NARA  Fee  Schedule 

agency:  National  Archives  and  Records 
Administration  (NARA). 
action:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
final  rule  published  in  the  Federal 
Register  on  Wednesday,  April  13, 1988 
(53  FR  12150).  Section  1258.12,  appearing 
on  page  12151,  contains  no  paragraph 
(d).  This  document  corrects  the 
paragraph  designations. 

FOR  FURTHER  INFORMATION  CONTACT 

John  Constance  or  Nancy  Allard  at  523- 
3214. 

Accordingly,  in  36  CFR  1258.12 
appearing  in  columns  2  and  3  of  53  FR 
12151,  paragraphs  (e)  through  (i)  are 
correctly  designated  as  paragraphs  (d) 
through  (h). 

Dated:  April  29. 1988. 
CUudine  Weihsr. 

Acting  Archivist  of  the  United  States. 
[FR  Doc  88-10131  Filed  &-6-68;  8:45  am] 

BHUNQ  CODE  7S1S-01-M 


VETERANS  ADMINISTRATION 
38  CFR  Part  21 

Veterans  Education;  Amendments  to 
Veterans'  Job  Training  Act 

AGENCY:  Veterans  Administration. 
ACTION:  Final  regulations. 

summary:  The  Veterans  Compensation 
Co8t-of-Living  Adjustment  Act  of  1987 
contains  a  provision  which  extends  the 
deadline  for  a  veteran  to  apply  for 
training  under  the  Veterans'  Job 
Training  Act  to  June  30, 1988.  The 
regulation  which  contains  this  deadline 
is  amended  to  reflect  this  new  provision 
of  law. 

EFFECTIVE  DATE:  December  31, 1987. 
FOR  FURTHER  INFORMATION  CONTACT 

June  C.  Schaeffer,  Assistant  Director  for 


Education  PoUcy  and  Program 
Administration,  Vocational 
Rehabilitation  and  Education  Service 
(225),  Department  of  Veterans  Benefits. 
Veterans  Administration,  810  Vermont 
Avenue  NW.,  Washington,  DC  20420. 
(202)  233-2092. 

SUPPlfMENTARY  INFORMATION:  Pub.  L 
100-227.  the  Veterans  Compensation 
Cost-of-Living  Adjustment  Act  of  1987. 
contains  a  provision  which  affects  the 
Veterans'  Job  Training  Act  The 
deadline  for  a  veteran  to  apply  for 
training  has  been  extended  to  June  30. 
1988.  The  Veterans  Administration  (VA) 
is  adopting  an  amendment  to 
S  21.4632(e)  in  order  to  make  it 
consistent  with  the  law. 

The  VA  finds  that  good  cause  exists 
for  making  the  amended  regulation  final 
without  previous  publication  of  a  notice 
of  proposed  rulemaking;  and  for  making 
this  extension  retroactively  effective  on 
the  effective  date  of  the  law.  The  change 
contained  in  the  regulation  is  direcUy 
based  upon  the  law.  The  VA  must  make 
the  Code  of  Federal  Regulations  agree 
with  the  law.  Public  participation  in  this 
rulemaking  is,  therefore,  unnecessary. 
Since  a  Notice  of  Proposed  Rulemaking 
is  unnecessary  and  will  not  be 
published,  this  change  does  not  come 
within  the  term  "rule"  as  defined  in  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  601(2),  and  is,  therefore,  not 
subject  to  the  requirements  of  that  Act 

Nevertheless,  this  amended  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  they  are  defined  in  the  RFA,  5 
U.S.C.  601-612.  Although  small  entities 
will  be  affected  by  the  extension  of  the 
Veterans'  Job  Training  Act  all  the 
effects  will  derive  from  the  change  in  the 
law  upon  which  the  regulation  is  based. 
The  regulation  itself  will  have  no  effect 
upon  small  entities. 

The  VA  has  determined  that  the 
amended  regulation  does  not  contain  a 
major  rule  as  the  term  is  defined  by 
Executive  Order  12291,  entiUed  Federal 
Regulation.  The  regulation  will  not  have 
a  $100  million  annual  effect  on  the 
economy  and  will  not  cause  a  major 
increase  in  costs  or  prices  for  anyone.  It 
will  have  no  significant  adverse  effects 
on  competition,  employment 
investment  productivity,  innovation,  or 
on  the  abiUty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  regulation  is  64.121. 
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list  of  Subjects  in  38  CFR  Part  21 

Civil  rights,  Claims,  Education,  Grant 
programs — education.  Loan  programs — 
education.  Reporting  and  recordkeeping 
requirements.  Schools,  Veterans, 
Vocational  education,  Vocational 
rehabilitation. 

Approved:  April  13, 1968. 
Thomas  K.  Tuniaga, 

Administrator. 

PART  21-{  AMENDED] 

38  CFR  Part  21.  Vocational 
Rehabilitation  and  Education,  is 
amended  by  revising  §  21.4632(e)(2)^]  to 
read  as  follows: 

921.4632    Payments. 

•        •        *        *        • 

(e)  •  *  * 

(2)  *  •  * 

(i)  On  behalf  of  any  veteran  who 
initially  applies  for  a  job  training 
program  after  June  30, 1988; 

(Authority:  Pub.  L  96-543,  sec.  212:  Pub.  |. 
99-108;  Pub.  L  99-238,  sec.  201(e);  Pub.  L.  100- 
77,  sec.  901(b);  Pub.  L  100-227,  sec.  201) 


[PR  Doc  88-10098  Filed  5-5-88;  8:45  am] 

BUXMOCOOE  S320-01-M 


POSTAL  SERVICE 
39  CFR  Part  111 


Mailer  Endorsement  Spedficationa  for 
Requeating  AncUlary  Servlcee 

AOENCV:  Postal  Service! 
action:  Final  rule. 


n  This  rulemaking  modifies 
postal  regulations  to  improve  and 
standardize  the  endorsements  through 
which  a  mailer  requests  certain 
forwarding  or  address  correction 
services  if  a  mail  piece  is  undeliverable 
as  addressed.  To  aid  in  execution  of  the 
service  the  mailer  intends  to  request  the 
regiilation  prescribes  the  location, 
wording,  and  print  size  of  permissible 
endorsements.  When  this  rule  becomes 
effective,  a  mail  piece  bearing  a 
nonstandard  endorsement  will  be 
refused. 
EFFECTIVE  DATE:  November  5,  ig6& 

FOU  FMrrMER  INFOmiATION  CONTACT: 
John  Sadler.  (202)  288-3523. 

SUPPLEMENTAIIV  INFOHMATKHt  On 

February  25, 1988.  the  Postal  Service 
published  a  proposed  rule  to  modify  the 
requirements  for  mailer  ancillary  service 
endorsements.  53  FR  5593.  The  Postal 
Service  received  twenty-one  written 
comments  to  the  proposed  rule. 

Ten  respondents  stated  they  support 
the  Postal  Service  in  its  effort  to 


standardize  the  placement  and  use  of 
specific  endorsement  language  for 
ancillary  services.  These  respondents 
concurred  with  the  Postal  Service's 
judgment  that  enforcement  of  definitive 
regulations  governing  the  use  of  mailer 
endorsements  will  facilitate  the 
appropriate  handling  of  mail  at  reduced 
costs  for  both  mailers  and  the  Postal 
Service. 

The  proposed  rule  would  require  a 
clear  space  of  at  least  V*  inch  above  and 
Vt  inch  below  an  endorsement.  Sixteen 
respondents  expressed  the  view  that  the 
Vi'  clear  space  requirement  is 
unworkable  on  smaller  envelopes. 
Operationally  it  is  essential  to  leave  a 
clear  zone  above  and  below  the 
endorsement  to  ensure  tliat  tlie 
requested  ancillary  service  is 
consistently  provided.  While  the  size  of 
a  #10  envelope  leaves  relatively  littie 
space  between  the  return  address  and 
the  address  block,  particularly  when  it 
is  bar  coded,  the  Postal  Service  believes 
that  the  Vt'  clear  space  can  and  should 
be  maintained.  Mailers  utilizing  smaller 
envelopes  can  resolve  their  problems  by 
choosing  to  eliminate  non-address 
information  in  the  return  address  area, 
eliminate  the  endorsement,  or  use  a 
larger  envelope.  For  these  reasons,  there 
will  be  no  change  to  the  specification  for 
a  V4'  clear  space  above  and  below  the 
endorsement 

Fifteen  respondents  stated  that  the 
proposed  print  size  requirements  for 
endorsements  are  too  restrictive  in  those 
situations  where  firm  names  and  logos 
are  considered.  We  recognize  that  a 
comparison  to  type  size  is  unworkable 
when  the  oversize  type  for  firm  names 
and  logos  is  used.  Many  respondents 
suggested  that  a  specific  type  size 
requirement  would  be  easier  to  comply 
with  than  a  comparison  to  return 
address  size  or  recipient  address  size. 
For  these  reasons,  the  final  rule  has 
been  changed  to  provide  that 
endorsements  must  be  no  smaller  than  8 
point  Helvetica  medimn  type  or  a 
manufacturer's  generic  equivalent 

Twelve  respondents  felt  that  the 
proposed  prohibition  on  the  use  of 
brilliant  colors  and  reverse  printing  for 
endorsements  is  unnecessary.  These 
respondents  expresed  the  opion  that  the 
maintenance  of  a  y«*  clear  space  would 
eliminate  the  need  for  a  prohibition  on 
the  use  of  brilliant  colors.  There  seems 
to  be  some  confusion  over  this  proposal 
This  requirement  comes  from  an  existing 
regulation  and  specifically  applies  to  the 
use  of  brilliantly  colored  envelopes 
which  are  not  allowed  imder  section 
2000.011  of  the  Domestic  Mail 
Classification  Schedule  (See  39  CFR  Part 
3001,  Subpt  C,  App.  A).  This  provision 
has  been  clarified  in  the  final  rule  to 


focus  only  on  the  use  of  brilBantly 
colored  envelopes.  Because  recognition 
of  information  presented  using  reverse 
printing  is  more  difficult  for  the  hmnan 
eye  to  assimilate,  the  prohibition  on 
reverse  printing  will  remain  in  the 
regulation. 

Eleven  respondents  opposed  the 
mandatory  endorsement  requirements  of 
the  proposed  rule  as  being  too 
restrictive.  The  Postal  Service 
recognizes  that  these  requirements  are 
stringent  but  believes  they  are  fully 
justified.  Operationally  we  feel  we  must 
have  the  authority  to  refuse  mail 
improperly  prepared,  because  without 
that  authority  the  current  problems 
cannot  be  eliminated.  Mailers  will 
continue  to  place  endorsements  all  over 
mail  pieces  and  use  unclear 
abbreviations,  and  delivery  personnel 
will  continue  to  spend  excessive  time 
trying  to  find  and  decipher  the 
endorsement  to  provide  the  requested 
service. 

Eight  respondents  expressed  the  view 
that  the  authorized  abbreviations  are 
unclear.  However,  only  one  respondent 
offered  alternatives  to  the  proposed 
abbreviations.  While  full  endorsements 
are  more  understandable,  the 
commenter's  suggestions  would  cause  a 
greater  lack  of  clarity  operationally.  The 
Postal  Service  permits  abbreviations  for 
long  endorsements  because  we 
recognize  there  are  situations  where 
abbreviations  are  necessary.  We  believe 
the  abbreviations  published  in  the 
proposed  rule  are  appropriate  to  cover 
such  situations. 

Seven  respondents  stated  that  the 
endorsement  location  requirement  is 
unclear  or  too  restrictive  for  non-letter 
size  maiL  Operationally  this  is  the  most 
important  requirement  of  all.  If  the 
endorsement  is  consistentiy  placed, 
delivery  personnel  can  easily  find  it  In 
order  to  simplify  the  rules,  however,  the 
final  regulations  will  specify,  for  all 
types  of  mail,  that  the  endorsement  be 
placed  directly  below  the  return 
address.  We  are  also  retaining  the 
requirements  that  a  full  return  address 
be  used  on  all  endorsed  mail  and  that 
endorsements  read  in  the  same  direction 
as  the  recipient's  address. 

Rve  respondents  felt  that  the 
implementation  timeframe  is  too  short 
wiiile  implementation  timeframes  were 
not  specifically  addressed  in  die 
proposed  rule,  the  respondents  stated 
that  existing  envelope  stocks  wotdd  take 
at  least  six  months  to  exhaust 
Therefore,  we  are  delaying  the 
implementation  of  this  rule  for  six 
months.  During  the  six  month  phase-bi 
period  mail  will  be  accepted  and 
delivered  according  to  current  practice. 
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We  hope  that  the  six  month  period  will 
be  osed  by  both  industry  and  postal 
personnel  as  an  educational 
opportunify.  Mailers  who  still  have 
problems  after  the  November  5 
implemeitation  date  shodd  consult 
their  local  postmaster. 

Two  respondents  requested  that  if 
mail  not  bearing  correct  endorsements  is 
nevertheless  entered  into  the 
maiistream,  such  mail  should  be 
handled  in  accordance  with  the  mailer's 
endorsement  and  not  be  returned  by 
delivery  personnel  for  violating  the 
endorsement  reqtiirements.  Section 
151.151  has  been  amended  to  reflect  this 
view. 

One  respondent  suggested  that  we 
remove  those  sections  dealing  with 
invalid  endorsements.  The  Postal 
Service  has  in  the  past  used  this  section 
tQ  clarify  exactly  which  endorsements 
are  not  valid.  With  this  rulemaking,  the 
emphasis  has  shifted  to  the  specification 
of  valid  endorsements,  as  outiined  in 
Exhibits  150.151a-f.  Accordingly,  the 
final  rule  is  changed  to  delete  the  listing 
of  invalid  endorsements  for  each  class 
of  maiL 

Based  on  the  proposed  rule  and 
consideration  of  the  comments  received, 
the  Postal  Service  hereby  amends  the 
Domestic  Mail  Manual  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations  (see  39  CFR  Hl.l.), 
as  follows: 

PART  Nl— [AMENDED] 

1.  The  authorify  citation  in  39  CFR 
Part  in  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  39  U.S.C.  101. 
401,  403,  404.  3001-3011,  3201-3219.  3403-34061, 
3621.5001. 

PART  122-^ELIVERY  ADDRESS 

2.  In  Part  122, 122.17  is  revised  as 
follows: 

122.17    Endorsaroants. 

A  mailer's  specific  instructions  for 
forwarding  mail  (see  159.2),  as  well  as 
requests  for  address  correction  service 
or  return  (see  159.3),  must  appear  below 
the  sender's  return  address.  A  full  return 
address  must  be  used  with  these 
endorsements.  On  letter-size  mail,  the 
information  must  appear  in  the  upper 
left  comer  of  the  address  side  of  the 
piece,  directly  below  the  retiun  address; 
on  other  mail,  die  information  must 
appear  direcUy  below  the  return 
address.  Endorsements  must  be  no 
smaller  than  8  point  Helvetica  medium 
type  or  a  manufacturer's  generic 
equivalent  Endorsements  must  be 
printed  so  that  they  read  in  the  same 


direction  as  the  delivery  address.  There 
must  be  a  deer  space  of  at  least  %  inch 
both  above  and  below  the  endorsement 
An  endorsement  most  stand  out  clearly 
against  its  background.  A  reasonable 
degree  of  color  contrast  (see  324.014  for 
acceptable  specifications)  must  be 
maintained  between  the  endorsement 
and  the  background  o^  the  moil  piece. 
Black  ink  m  a  v^ite  background  is 
8tix>ngly  preferred,  but  other  color 
combinations  may  be  used.  Brilliant 
colored  envelopes  and  reverse  printing 
are  not  permitted.  See  Exhibits 
159.151a-f  for  specific  mailer 
endorsements  authorized  for  each  class 
of  mail.  Mail  bearing  an  endorsement 
that  does  not  meet  the  requirements  of 
this  section  and  159.151  will  not  be 
acceptable  for  mailing. 
Examples 

a.  Frank  B  White.  2416  Front  Street  St 

Louis  MO  63135-1234 
FORWARDING  A  RETURN 
POSTAGE  GUARANTEED 

b.  Frank  B  White,  2416  Front  Street  St 

Louis  MO  63135-1234 
ADDRESS  CORRECTION 
REQUESTED 

c.  Frank  B  White.  2416  Front  Street  St 

Louis  MO  63135-1234 
FCWWARDING  ft  RETURN 
POSTAGE  GUARANTEED 
ADDRESS  CORRECTION 
REQUESTED 

d.  Frank  B  White,  2416  Front  Stieet  St 

Louis  MO  63135-1234 

FORWARDING  &  ADDRESS 

CORRECTION  REQUESTED 
•        •        •        •        • 

PART  159— UNDELIVERABLE  MAIL 
3.  In  Part  159, 159.151  is  revised  as 
follows: 
159.1S   Treatment  of  Undsllverable  a* 


.151    Except  as  provided  in  159.153. 
mail  that  is  undeliverable  as  addressed 
may  be  forwarded,  returned  to  the 
sender,  or  treated  as  dead  mail, 
depending  on  the  treatment  authorized 
for  that  particular  class  of  mail.  A 
summary  of  the  procedures  for  handling 
undeliverable  as  addressed  mail  is 
presented  in  Exhibits  159.151a-f.  The 
chapters  covering  each  class  of  mail 
contain  more  detailed  provisions.  A  full 
rettun  address  must  be  used  with  these 
endorsements.  On  letter-size  mail,  the 
information  must  appear  in  the  upper 
left  comer  of  the  address  side  of  the 
piece,  direcUy  below  the  return  address; 
on  other  mail,  the  information  must 
appear  directly  below  the  return 
address.  Endorsements  must  be  no 
smaller  than  8  point  Helvetica  medium 
type  or  a  manufacturer's  g«ieric 


equivalent.  Endorsements  must  be 
printed  reading  in  the  same  direction  as 
the  delivery  address.  There  must  be  a 
clear  space  of  at  least  ¥«  inch  boUi 
above  and  below  the  endorsement  An 
endwsement  must  stand  out  deariy 
against  its  background.  A  reasonable 
degree  of  color  contrast  (see  324.614  for 
acceptable  specifications)  must  be 
maintained  between  the  endorsement 
and  the  background  of  the  mail  piece. 
Black  ink  on  a  white  background  is 
strongly  preferred,  but  other  color 
combinations  may  be  used  Killiant 
colored  envelopes  and  reverse  printing 
are  not  permitted.  Mail  bearing  an 
endorsement  that  does  not  meet  these 
requirements  will  not  be  accepted  iot 
mailing. 

NotB. — ^These  requirements  are  to  be 
applied  only  by  trained  acceptance 
personnel.  Delivery  personnel  are  not  to 
make  determinations  about  the  correctness  of 
endorsements.  If  mail,  bearing  an 
endorsement  that  does  not  meet  these 
requirements,  is  accepted,  the  Postal  Senrioe 
will  make  reasonable  efforts  to  honor  the 
mailer's  service  request 

4.  Exhibits  159.151a  through  159.15lf 
are  amended  as  follows: 

Exmerr  159.151a.— Treatment  of  Um- 

DEUVERABLE   EXPRESS   MAIL   AND 

First-Class  Mail.  Including  Postal 
AND  Postcards  and  Priority  Mail 


USPSsctton 

No  Endorasmant 

ronwd     fli     no     chugs 

(months  1-12).  If  undoHv- 

•rabfte,   rMum   lo  sender 

^•*ilh  reeson  fof  nondeliv- 

sry. 

Address  Corrsciion 

Do  Not  Forward  Provids  sd- 

Requestsd,  or  Do 

drsss  correction  or  rssaon 

NOV  rofwaro. 

for    r>ondeHv«ry    on    msil 

piece    Return  entire  maH 

pisos    at    no   dharge    to 

asndsr. 

Forwsrdine  and 

rorwsrd     at     no     ctwrge 

Addrass  Corrsciion 

Rsqusstsd. 

aratXs,   return   to   aandar 

with  reason  tor  nondstiw 

sry  sttachsd  at  no  charge. 

Charge  the  address  cor- 

rection fee  if  separate  ad- 

dress  correction  is  provid- 
ed to  matter. 


Notaa^— These  regulations  apply  to  mail 
associated  with  a  customer's  change  of 
address.  Do  not  provide  temporary  ciiange  of 
address  information  at  any  time.  When 
necessary,  more  than  one  line  may  be  used  to 
print  the  mailer  endorsement 
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Exhibit  159.151b.— Treatment  of 
Unoeuverable  Second-Class  Mail 


USPS  action 

FooMVd  vt  no  chwgo  fof  60 
days.  After  60-day  period, 
provide  separate  address 
correctkxi  or  reason  lor 
nomeiiverY.  charge  ad- 
dress correction  fee. 

Forward  at  no  charge  for  60 
days.  After  60-day  period, 
return  Item  to  sender  «*ith 
new  address  or  reason  lor 
nondeHvery  attached; 
charge  the  single  piece 
ttwd-  or  fou^vciass  rate. 

Return  Postage 
Guaranteed 

Moles.— These  regulations  apply  to  mail 
associated  with  a  customer's  change  of 
address.  Do  not  provide  temporary  change  of 
address  information  at  any  time.  When 
necessary,  more  than  one  line  may  be  used  to 
print  the  mailer  endorsement 

! 

Exhibit  159.151c.— Treatment  of  Un- 
deuverable  Third-Class  Bulk  Busi- 
ness Mail— Weighing  I  Ounce  or 
Less  (Forwarded  up  to  12  Months) 


Mailer  ertdorsement 


No  EndorsemenI  or 
Do  Not  Forward. 

Address  Correction^ 
Requested. 


Fonvarding  arid 
Return  Postage 
Guaranteed. 


Forwarding  and 
Return  Postage 
Guarwiieed, 
Address  Correction 
Requested.* 


Do  Not  Forward. 
Address  Correction 
Requested.  Return 
Postage 
Guaranteed.* 


USPS  action 


No  forwardhig  or  return  serv- 
ice is  provided. 

No  forwarding  service  is  pro- 
vided. Return  entire  mail 
piece  with  address  correc- 
tion or  reason  for  nonde- 
Ivery;  charge  the  irst 
ounce  single  piece  third- 
class  rate,  do  not  charge 
the  address  coaection  fee. 

Forward  at  no  charge.  If  mail 
is  not  forwardat)le,  return 
the  entire  mail  piece  with 
reason  for  nondelivery; 
ctiarge  ttie  appropriate 
ttwd-dass  weighted  fee.' 

Forward  at  no  ctiarge.  If 
separate  address  correc- 
tion notice  is  provided, 
charge  the  address  cor- 
rection fee.  If  mail  is  not 
lorwardatila,  return  the 
entire  mail  piece  with 
reason  lor  nondelivery; 
charge  ttw  appropriate 
ttwd-dass  weigtited  fee.' 

Do  not  forward.  Return 
entire  mail  piece  with  the 
new  address  or  reason  for 
nondelivery;  charge  the 
first  ourx^e  single  piece 
ttWd-class  rate;  do  not 
cf^arge   ttie  address  cor- 


■  The  weighted  fee  is  the  appropriate  single  piece 
third-class  rate  multiplied  bi  a  factor  of  2.733.  The 
lee  is  used  during  nnontr«  1-12  when  forwarding  is 
unsuccessful  arxl  the  mail  piece  is  returned  to  ttte 
sender.  During  monttis  13-18  cfiarge  this  fee  on 
mail  pieces  er>dorsed  Forwarding  and  Return  Post- 
age  Guaranteed  or  Forwarding  and  Return  Postage. 
Guaranteed.  Address  Correction  Requested 


■  T?te  authorized  abtireviation  for  ttiis  erKJorsement 
is  Fonmnt  A  Adtt9sa  Correction.  This  abtireviation 
is  authorized  In  those  limiled  situations  wtiere  the  ful 
endorsement  canrtot  be  accommodated. 

*  Tt>e  auttKXized  abbreviation  for  this  endorsement 
is  Do  Not  Fonmrd-Address  Cor-Retum  Guar.  This 
abbreviation  is  authorized  in  those  limited  situations 
wt>ere  the  full  endorsemem  canrx>t  be  accommodat- 
ed. 


Notes. — These  regulations  apply  to  mail 
associated  with  a  customer's  change  of 
address.  Do  not  provide  temporary  change  of 
address  information  at  any  time.  When 
necessary,  more  than  one  line  may  be  used  to 
print  the  mailer  endorsement 


Exhibit  I59.i5id.— Treatment  of  Un- 
oeuverable Third-Class  Bulk  Busi- 
ness Mail— Weighing  Over  1  Ounce 
(Forwarded  up  to  12  Months) 


USPS  action 

No  Endorsemem  or 

No  forwarding  or  return  serv- 

Do Not  Forward. 

ice  is  provided. 

Address  Conection 

Na  forwarding  service  is  pro- 

Requested. 

vided.  Address  correction 

is  provided  via  Form  3547 

or  Form  3579;  charge  ttie 

address  correction  fee. 

Forwarding  and 

Forward  at  no  ctwrge.  If  mail 

Return  Postage 

is  not  forwardable.  return 

Guaranteed. 

the  entire  mail  piece  with 

reason     for    nondelivery: 

charge     the     appropriate 

thirdK:lass  weighted  fee.' 

Forwarding  aiid 

Forward   at   no   charge.    If 

Return  Postage 

separate  address  correc- 

Guaranteed, 

tion    notice    is    provided. 

Address  Correction 

charge  the   address  cor- 

Requested.* 

rection  fee.  If  mail  is  not 

forwardat)le,     retum     the 

entire     mail     piece    with 

reason     for    nondelivery; 

charge     the     appropriate 

thirdK^lass  weighted  fee.' 

Do  Not  Forward. 

Do     not     forward.     Retum 

Address  Correction 

entire  mail  piece  with  the 

Requested,  Return 

new  address  or  reason  lor 

Postage 

nondelivery;     charge    the 

Guaranteed* 

appropriate    sirigle    piece 

third-class    rate;    do    not 

charge   tt>e  address  cor- 

rection fee. 

'  The  weighted  fee  is  ttie  appropriate  single  piece 
ttwd-dass  rate  multiplied  by  a  factor  of  2.733.  The 
fee  is  used  during  monttw  1-12  wtisn  forwarding  is 
unsuccessful  and  ttw  mall  piece  is  returned  to  the 
sender.  Durir>g  months  13-18  charge  ttiis  fee  on 
mail  pieces  ertdorsed  Forwarding  and  Retum  Post- 
age Guaranteed  or  Forwarding  and  Retum  Postage 
Guaranteed,  Address  Correction  Requested. 

*  The  authorized  abbreviation  (or  this  endorsement 
is  Forward  A  Address  Correction.  This  abbreviation 
is  authorized  in  those  limited  situations  where  the  fu* 
endorsement  cannot  be  accommodated. 

*  The  auttwrized  abbreviaJon  for  this  endorsemem 
is  Cip  AM  Fonmd  Addrejs  Cor-Retum  Guar.  This 
abbreviation  is  auttxxized  in  those  limited  situations 
wttere  the  full  er>dorsemen(  canrxjt  be  accommodat- 
ed. 


Notes. — These  regulations  apply  to  mail 
associated  with  a  customer's  change  of 
address.  Do  not  provide  temporary  change  of 


address  information  at  any  time.  When 
necessary,  more  than  one  line  may  be  used  to 
print  the  mailer  endorsement 

Exhibit  1 59.1 51  e.— Treatment  or  Un- 
oeuverable Thiro-Class  Mail,  Sin- 
gle Pi^CE  Rate  (Forwarded  up  to 
12  Months) 


Maier  andorsenienl 

^    USPS  action 

WO  cnoorsenioni 

vidad.    Retum    the    mail 

piece  to  the  sender  at  the 

single     piece     third-class 

rate,  with  the  reason  for 

dress:  do  not  cttarge  the 

address  correction  fee. 

Do  Not  Forward 

No  forwarding  or  retum  serv- 
ice is  provided. 

Address  Correction 

No  forwarding  service  is  pro- 

vided.   If   the   mail   piece 

weighs  one  ounce  or  less. 

retum  the  entire  piece  with 

" 

the  new  address  or  the 

reason     for     nondelivery; 

.* 

charge     the     third-class 

single  piece  rate.  Pieces 

over  orw  ounce  will  re- 

ceive an  address  correc- 

tion notice  via  Form  3579 

address  correction  fee. 

Forward  at  no  charge.  If  mail 

Return  Postage 

is  not  fonwardaWe,  retum 

Guaranteed. 

ttie  entire  mail  piece  with 

reason     tor     nondelivery; 

charge     the     appropriate 

third-dass  weighted  fee.' 

'Forwarding  and 

Forward   at    no   cfiarge.    If 

Retum  Postage 

separate  address  correc- 

Guaranteed, 

tion    notice    is    provided. 

Address  Correction 

charge  the   address  cor- 

Requested.* 

rection  fee.  It  mail  is  not 

entire    mari    piece    witti 

reason     lor    nondelivery; 

charge     ttie     appropriate 

third-dass  weighted  fee.' 

Do  Not  Forward. 

Do     not     forward.     Retum 

Address  Correction 

entire  mail  piece  with  ttie 

Requested.  Retum 

new  address  or  reason  for 

Postage 

nondelivery;    ctiarge    ttie 

Guarameed.* 

appropnate    single    piece 

third-class    rate,    do    not 

charge  the  address  cor- 

rection fee. 

'  The  weighted  fee  is  the  appropriate  single  piece 
third-dass  rate  multiplied  by  a  factor  of  2.733.  The 
fee  is  used  during  months  1-12  wtien  forwarding  is 
unsuccessful  arMl  the  mail  piece  is  returned  to  ttie 
sender.  During  months  13-18  diarge  this  fee  on 
mail  pieces  endorsed  ForwanMng  and  Return  Post- 
age  Gumrnnfaed  pn  Fdrwarttng  and  Retum  Postage 
Guaranteed,  Addraaa  Correction  ReQuested. 

*  The  autttoiizad  abbreviation  for  this  endorsement 
is  Forward  A  AMreaa  Correction.  This  abbreviation 
»  auttwrfaed  m  those  limited  situations  where  the  full 
endorsement  cannot  be  accommodated. 

*  The  auttiorizad  abbreviation  for  this  erxlorsement 
is  Do  Not  Fomwd-Addresa  Cor-Retum  Guar.  Tliis 
abbreviation  is  auttwrized  in  those  limiled  situations 
where  ttie  lul  endorsement  cannot  t>e  accommodat- 
ed. 

Notes. — ^These  regulations  apply  to  mail 

associated  with  a  customer's  change  of 

address.  Do  not  provide  temporary  change  of 

address  information  at  any  time.  When 

necessary,  more  than  one  line  may  be  used  to 

print  the  mailer  endorsement 


Exhibit  1 59.1 51  f.— Treatment  of  U»*. 
deliverable  Fourth-Class  Mail  In- 
cluding Parcel  Post  (Forwarded 

.  UP  T0 12  Months) 


Mailer  endorsement 


No  Endorsement . 


Do  Not  Forwant  Do 
Not  Retum.' 


Forwarding  and 
Retum  Postage 
Guaranteed. 


Forwardkig  and 
Retum  Postage 
Guaranteed, 
Address  Correction 
Requested.* 


USPS  action 


Do  Not  Fonwaid,  Do 
Not  Retum, 
Address  Correction 
Requested.* 


Do  Not  Fonward, 
Address  Correction 
Requested,  Retum 
Postage 
Guaranteed.* 


Fonward  locally  at  no  chwge, 
fonward  out  of  town  post- 
age Aie.  If  undeliverable 
or  addressee  refuses  to 
pay  postage,  retum  mail 
piece  with  new  address  or 
reason  for  nondelivery; 
charge  both  forward 
(where  attempted)  and 
retum  postage 

Ho  fofwaning  or  retum  serv- 
ice is  provided;  mail  piece 
is  disposed  of  by  the 
Postal  Service. 

Forward  locally  at  no  charge, 
forward  out  of  town  poet- 
age  due.  H  undeHvarable 
or  addressee  refuees  to 
pay  postage,  retum  mail 
piece  with  new  address  or 
reason  for  nondelivery; 
charge  both  forward 
(where  attempted)  and 
retum  postage. 

Forward  locally  at  no  charge; 
forward  out  of  town  post- 
age due.  If  forwarded  pro- 
vide a  separate  address 
correction  notice;  diarge 
address  correction  fee.  If 
mail  piece  is  undelivera- 
ble, or  addressee  refuses 
to  pay  postage,  retum  mail 
piece  with  new  address  or 
reeaon  for  nondaivery: 
diarge  both  lonwarding 
(where  attempted)  and 
retum  postage. 

No  forwarding  or  retum  serv- 
ice is  provided;  provide  a 
separate  address  con«c- 
tion  notice;  diarge  ad- 
dress correction  fee;  mail 

.  piece  is  dispoeuO  o(  by 
Postal  Service. 

No  fonwaiding  aarnce  is  pro- 
vided; retum  mail  piece 
with  new  address  or 
reason  tor  nondelivery; 
charge  reticn  postage. 


Mailers  may  continue  to  use  the  endorsements 
A7  AM /tyiKan/ which  has  been  changed  to  £to  A*>/ 
Fortmrd-Do  Not  Retum  and  the  Addresa  Correction 
Requested  endorsement  until  December  24.  1988. 
when  a  one  year  grace  period  expires. 

*  The  authorized  abbreviallan  for  this  endorsement 
is  Fomard  A  Address  Correction.  Th«  abbreviation 
■  authorized  in  those  limiled  situations  where  the  fuH 
endorsement  cannot  be  accommodated 

*  The  authorized  abhieviation  for  this  endorsement 
«  Do  Not  Forward  or  ReturrhAddress  Cor.  This 
abtveviaton  is  auttiorized  in  those  limrtad  situations 
wtiere  the  full  endorsement  cannot  be  accommodat- 
ed. 

*  The  authorized  abbreviation  for  this  endorsement 
IS  Do  Not  Forward-Address  Cor-Retum  Guar.  This 
abbreviation  is  authorized  in  ttiose  limited  situations 
where  the  fuM  endorsement  cannot  be  accommodat- 
ed. 

Notes, — ^These  regulations  apply  to  mail 
associated  with  a  customer's  change  of 
address.  Do  not  provide  temporary  change  of 


address  information  at  any  time.  When 
necessary,  more  than  one  line  may  t>e  used  to 
print  the  mailer  endorsement 

PART  361— ADDRESSING 

5.  In  Part  361.  renumber  361.2.  361.3 
and  361.4  ««  361.3.  361.4  and  361.5  and 
add  new  361.2  as  follows: 

361.2    Ancillary  SwviMEndersOTWfrt*. 

Ancillary  service  endorsements  must 
be  those  authorized  in  159.151 

PART  480— PREPARATION  OF  BULK 
RATE  MAILINGS 

6.  In  Part  460.  add  new  461  as  follows: 
461    AddTMslng. 

The  general  procedures  for  addressing 
are  contained  in  122.  Ancillary  service 
endorsements  must  be  those  authorized 
in  159.151. 

PART  661— ADDRESSING 

7.  In  Part  661.  the  following  sentence 
is  added  to  661.1:  Ancillary  service 
endorsements  must  be  those  authorized 
in  159.151. 

PART  761— GENERAL 
REQUIREMENTS 

8.  In  Part  761.  amend  761.1  to  read  as 
follows: 

761.1    Addressing. 

.11    General  The  general  procediuvs 
for  addressing  are  contained  in  122. 

.12    Ancillary  Service  Endorsement 
Requirements.  Ancillary  service 
endorsements  must  be  those  authorized 
in  159.151. 

.13    ZIP  Code.  The  address  on  all 
fourth-class  matter  mailed  at  bulk  parcel 
post,  bound  printed  matter,  library,  and 
special  fourth-class  rate  must  contain 
eitKer  the  ZIP  +  4  code  or  the  five-digit 
ZIP  Code. 

.14    Retirni  Address.  The  retum 
address  of  the  sender  must  be  shown  on 
all  fourth-class  mail 

A  transmittal  letter  making  these 
changes  in  the  pages  of  the  Domestic 
Mail  Manual  will  be  published  and  will 
be  transmitted  to  subscribers 
automatically.  Notice  of  issuance  of  the 
transmittal  letter  will  be  published  in 
the  Federal  Register  as  provided  by  39 
CFR  111.3. 
Fred  Egglestoo, 

Assistant  General  Counsel,  Legislative 
Division. 

[FR  Doc.  88-l(ni4  Filed  S-S-88;  8:45  am] 
BiujNa  cooe  mo-is-n 


EHVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL  3376-2] 

Approval  and  Promulgation  of  Air 
Quality  Imptenwntation  Plans;  Texas; 
Texaa  Lead  Plan  for  El  Paso  County 

AOENCV:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rulemaking. 

summary:  This  action  announces  EPA's 
final  approval  of  revisions  to  the  Texas 
State  Implementation  Plan  (SIP)  for  lead 
for  the  El  Paso  area  of  the  State,  and 
announces  EPA's  approval  of  the  Texas 
Lead  SIP's  National  Ambient  Air 
Quality  Standards  attainment  date  for  El 
Paso  County  and  for  the  limited  area 
surrounding  the  ASARCO  smelter  in  El 
Paso  County.  These  revisions  are  to 
certain  stadc  emission  limits  in  Texas 
Regulation  III,  Subchapter  B.  titled  Lead 
from  Stationary  Sources,  Nonferrous 
Smelters  in  El  Paso  County.  A  modeling 
analysis  using  these  revised  emission 
limits  now  demonstrates  attainment  by 
modeling  of  the  NAAQS  for  EI  Paso 
County.  The  rest  of  the  Texas  SIP  was 
previously  approved  by  EPA  (except  for 
the  Dallas  and  El  Paso  part  of  the  SIP)  in 
a  Federal  Register  notice  published  on 
October  4, 1983  (48  FR  45246). 
EFFECTIVE  DATE:  This  rule  will  become 
effective  on  June  6, 1988. 
ADDRESSES:  Copies  of  the  SIP  and  EPA's 
evaluation  report  (EPA  Evaluation 
Report  for  the  Texas  Lead  SIP  Revisions 
for  the  El  Paso  Area.  March  1988)  are 
available  for  pubUc  inspection  during 
normal  business  hours  at  the  following 
locations:  EPA,  Region  6,  Library,  12th 
Floor.  Allied  Bank  Tower  at  Fountain 
Place.  1445  Ross  Avenue.  Dallas.  Texas 
75202:  Texas  Air  Control  Board.  6330 
Hwy  290  East,  Austin.  Texas  78723;  and 
the  Public  Information  Reference  Unit, 
Environmental  Protection  Agency,  401  M 
Street.  SW..  Washington,  DC  20460. 
FOR  FURTHER  INFORMA-PON  CONTACT: 
Jim  Callan.  EPA,  Region  6,  telephone 
(214)  655-7214  or  FPS  255-7214. 

SUPPLEMENTARY  MFORMA-nON:  The 

pertinent  background  information 
concerning  this  final  rule  was  presented 
in  the  proposed  rulemaking  which  was 
published  in  the  Federal  Register  on 
August  16. 1985  (50  FR  33069)  and  on 
September  28. 1987  (52  FR  36282).  The 
1987  proposed  action  was  based  upon 
the  Texas  Air  Control  Board  (TACB) 
draft  SIP  revision  submittal  of  January  8. 
1987  and  modeling  submittal  of  May  15. 
1987.  EPA's  review  of  the  State's  draft 
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submittals  raised  two  concerns.  The  first 
concern  is  the  potential  impact  of 
emissions  from  the  zinc  plant  on 
ambient  lead  levels  since  these 
emissions  were  not  considered  in  the 
May  15, 1987,  modeling.  The  second 
concern  is  an  inconsistency  in  the 
options  used  in  the  Industrial  Source 
Complex  (ISC)  modeling.  Both  concerns 
are  addressed  in  today's  notice. 

The  September  28, 1987.  Federal 
Register  notice  proposed  approval  of 
revisions  to  the  El  Paso  County  Lead 
State  Implementation  Plan  (SIP) 
contingent  upon  resolution  of  the  two 
aforementioned  concerns.  This  proposal 
was  published  as  a  parallel  process 
action  whereby  EPA  received  a  draft 
revision  from  the  State  and  proposed 
approval  of  this  draft.  Subsequently,  on 
August  14, 1987,  die  State  of  Texas 
adopted  these  revisions  and  submitted 
them  to  EPA  under  an  October  26, 1987, 
letter  from  the  Governor.  Modeling  was 
revised  to  address  the  two  concerns  and 
was  submitted  by  the  TACB  in  March 
ion.  Since  no  substantive  changes  exist 
between  the  draft  revision  and  the 
adopted  revision,  and  all  necessary 
revisions  to  the  atmospheric  dispersion 
modeling  were  made,  and  no 
substantive  adverse  comments  were 
received  during  the  public  comment 
period.  EPA  today  takes  final  action 
approving  the  revisions  to  the  El  Paso 
County  Lead  SIP. 

TACB  Regulation  m.  Subchapter  B. 
Lead  from  Stationary  Sources, 
Nonferrous  Smelters  in  EI  Paso  County, 
requires  Reasonably  Available  Control 
Technology  (RACT]  measures  for  the 
smelting  of  lead,  copper,  and  zinc  to 
control  lead  emissions  from  fugitive 
sources  and  point  sources  (staclis).  The 
Regulation  in  provisions  ensure  that:  (A) 
All  point  80im:e8  (staclis)  at  ASARCO 
having  the  potential  to  emit  significant 
quantities  of  lead  have  emission 
limitations  requiring  the  use  of  RACT 
such  as  baghouses,  electrostatic 
precipitators,  or  scrubbers,  and  (B)  all 
significant  sources  of  fugitive  lead 
emission  are  controlled  by  RACT 
methods  such  as  enclosure  or  local 
hooding  of  emission  points  with  routing 
to  a  ventilation  system,  and  paving, 
cleaning,  wetting  and/or  chemical 
treatment  of  plant  roads  and  open 
unpaved  plant  property.  All  point 
sources  (stadks)  at  the  smelter  are 
equipped  with  RACT,  including 
baghouses,  electrostatic  precipitators 
(ESPs),  or  ESFs  followed  by  an  acid 
plant. 

The  current  modeling  demonstration 
utilized  both  the  Industrial  Source 
Complex  Model-Long  Term  (ISC-LT) 
and  Valley-BED  models.  Fugitive 


emission  rates  modeled  remained  the 
same  as  in  the  previous  SIP  analysis. 
Stack  emission  rates  were  revised  in  the 
modeling  analysis  consistent  with 
revisions  in  TACB  regulation  113.71(1). 
Stack  sampling  also  revealed 
differences  in  stack  exit  parameters 
from  those  used  in  the  original  SIP,  and 
changes  in  the  modeling  parameters 
were  made  accordingly. 

Air  Quality  Impact  Analysis 

The  previous  air  quality  analysis 
performed  by  the  TACB  showed  that  for 
most  of  El  Paso  County,  Texas  and  for 
all  affected  areas  in  the  State  of  New 
Mexico,  which  is  across  the  Rio  Grande 
River  immediately  to  the  northwest,  the 
lead  National  Ambient  Air  Quality 
Standard  would  be  attained  and 
maintained  by  August  13, 1984. 
However,  the  previous  modeling 
identified  potential  violations  in  an  area 
conterminous  to  the  smelter. 

The  lead  air  quality  impact  analysis 
which  supports  this  demonstration  of 
attainment  and  maintenance  was 
separated  into  two  evaluations  based  on 
the  type  of  terrain.  In  other  words,  the 
model  known  as  Valley  was  applied  to 
assess  ASARCO  lead  emission  impact 
on  those  receptors  in  complex  terrain 
areas,  and  the  ISC-LT  model  was  used 
for  evaluating  the  lead  air  quality  impact 
in  the  other  areas  surrounding  the 
smelter. 

EPA's  proposed  approval  action  of 
September  28, 1987  (52  FR  36282) 
required  ASARCO  to  revise  ite  ISC-LT 
modeling  to  conform  with  the  guidance 
with  respect  to  the  UNAMAP  6  Version 
and  to  address  the  emissions  from  the 
zinc  plant.  TACB  submitted  this 
previous  modeling  on  May  15, 1987. 
Specifically,  this  UNAMAP  Version  6  of 
ISC-LT  utilizes  all  three  regulatory 
options:  buoyancy  induced  dispersion 
(BID),  stack-tip  downwash,  and  final   v 
plume  rise.  Whereas  ASARCO's 
preliminary  modeling  submitted  May  15, 
1987,  incorporated  the  first  option,  it 
failed  to  utilize  the  latter  two. 

ASARCO  reworked  the  ISC-4.T 
modeling  to  include  both  the  stack-tip 
downwash  and  final  plume  rise  options 
in  addition  to  BID.  In  addition.  ASARCO 
included  emissions  at  maximum 
operating  capacity  horn  its  zinc  plant  in 
both  the  Valley  model  and  the  reworked 
ISC-LT  in  UNAMAP  Version  6  model 
described  above.  TACB  received  a 
formal  submittal  of  both  model  outputs 
from  ASARCO  on  December  23, 1987. 
Therefore,  the  modeling  analysis  was 
evaluated  based  on  the  modeling 
guidelines  in  place  on  that  date,  i.e. 
EPA's  Guideline  on  Air  Quality  Models 
(Revised)  (July  1986).  EPA's  subsequent 
promulgated  revisions  to  this  guideline 


on  January  6, 1988  (53  FR  392)  were  not 
considered  for  this  modeling  analysis 
submittal. 

With  addition  of  the  zinc  plant 
emissions,  the  use  of  the  UNAMAP 
Version  6,  and  the  lower  emission  limits 
required  in  Regulation  III,  no 
exceedance  of  the  lead  standard  (1.5 
micrograms/m3)  is  predicted  in  the  area 
conterminous  to  the  smelter. 

Public  Comment 

One  letter  was  received  during  the 
pubUc  comment  period.  This  October  27, 
1987.  letter  was  from  Brown,  Maroney, 
Rose,  Barber  &  Dye,  attorneys  for 
ASARCO,  Inc.  These  comments  were  on 
behalf  of  ASARCO.  These  comments 
noted  approval  of  EPA's  action 
proposing  approval  of  the  El  Paso 
County  Lead  SIP,  but  objected  to  EPA's 
requirement  that  the  ISC-LT  modeling 
be  reworked.  Additionally,  this  letter 
stated  the  conditions  under  which 
ASARCO  would  request  a  State  board 
order  enforcing  permanent  shutdown  of 
the  zinc  plant.  Tiiese  objections  are 
addressed  below.  Since  the  modeling, 
both  Valley  and  ISC-LT,  was  performed 
again  to  include  the  zinc  plant's 
emissions,  the  letter's  comments 
regarding  en  enforceable  shutdown  are 
a  moot  point. 

Comment:  EPA  required  use  of  the 
ISC-LT  regulatory  options  to  include 
final  plume  rise,  buoyancy  induced 
dispersion,  and  stack  tip  downwash. 
The  commenter  argues  that  use  of  all 
three  options  is  inconsistent  and 
technically  inferior  to  the  method  used 
by  ASARCO's  consultant. 

Response:  With  the  effective  date  of 
the  Guideline  on  Air  Quality  Models 
(Revised).  EPA-i50/2-7Q-027R.  July 
1986,  the  use  of  the  regulatory  option 
became  recommended  guidance  in  the 
application  of  the  ISC-LT  air  quality 
model.  The  regulatory  option  includes 
consideration  of  buoyancy  induced 
dispersion,  stack  tip  downwash  and 
final  plume  rise.  Since  ASARCO's  lead 
modeling  was  prepared  after  this 
effective  date,  the  regulatory  option  as 
coded  in  the  UNAMAP  Version  6  of 
ISC-LT  should  have  been  exercised  for 
the  sake  of  national  consistency. 

The  Guideline  on  Air  Quality  Models 
(Revised)  also  provides  procedures  for 
demonstrating  that  deviations  from 
modeling  guidance,  such  as  using  the 
non-recommended  options  that 
ASARCO  considers  to  be  technically 
superior,  are  appropriate.  Since 
ASARCO  did  not  provide  evidence  of 
such  a  demonstration,  the  use  of  the 
recommended  options  is  appropriate. 

Comment:  The  commentor  expresses 
concern  that,  to  their  knowledge,  none 


of  the  other  three  primary  lead  smelters 
in  the  county  has  been  required  to 
utilize  all  three  options.  He  concludes 
that  doing  so  for  ASARCO— El  Paso  will 
not  achieve  consistency. 

Response:  As  explained  earlier, 
modeling  of  predicted  ambient  lead 
concentrations  is  to  be  conducted  as  per 
the  current  EPA  modeling  guidance.  At 
die  time  ASARCO-El  Paso  was 
modeled,  ISC-LT  in  UNAMAP  Version  6 
was  the  recommended  model.  The  other 
three  primary  lead  smelters  referred  to 
in  the  comments  were  modeled 
according  to  guidance  in  effect  at  that 
time. 

Effects  of  Revision 

This  revision  to  TACB  Regulation  III 
and  the  EI  Paso  Lead  SIP  changes  only 
certain  emission  limits  pertaining  to 
stacks  at  die  ASARCO  facility.  These 
changes  result  in  a  net  reduction  in  the 
SIP's  allowed  lead  emission  rate  limits. 
■  Modeling  at  these  lower  revised  limits 
shows  attainment  of  the  NAAQS  for 
lead  based  on  16  consecutive  quarters  of 
on  site  meteorological  data  and 
maximum  plant  operating  rates,  and 
typical  operating  parameter  conditions. 
This  revision  demonstrates  that  the  lead 
NAAQS  around  the  ASARCO  facility 
will  be  attained.  As  this  is  not  a  revision 
of  the  control  technology,  these  revised 
limits  were  in  effect  immediately  upon 
approval  by  die  TACB.  ASARCO  is  not 
committing  to  any  additional  controls, 
but  is  simply  committing  to  lower 
emission  limits. 

Final  Action 

EPA  is  approving  the  State's  request 
for  a  revision  of  the  stack  lead  emission 
•  limits  in  die  Texas  Lead  SIP  for  El  Paso. 
With  this  approval  of  these  tightened 
emission  limits  by  the  State  and  EPA, 
attainment  of  the  NAAQS  for  lead  is 
demonstrated  by  modeling  for  the 
limited  area  surrounding  the  ASARCO 


facility  in  El  Paso  County.  Eariier 
modeling  demonstrated  attainment  for 
all  other  areas.  The  Governor's  request 
for  a  two  year  attainment  date 
extension  is  now  a  moot  point  since  the 
State  has  demonstrated  attainment  by 
August  1987  and  therefore  no  further 
action  by  EPA  is  required  on  diat 
request.  This  action  announces  EPA's 
approval  of  the  part  of  die  Texas  Lead 
SIP  for  El  Paso  that  was  not  previously 
approved  on  August  13, 1984  (49  FR 
32184). 

The  Administrator  hereby  issues  this 
notice  setting  forth  EPA's  approval  of 
the  request  for  a  revision  of  the  lead 
emission  limits  for  the  vent  gas  stacks  in 
the  Texas  Lead  SIP  for  El  Paso,  and 
announces  EPA's  approval  of  the 
demonstration  of  attainment  by  August 
14, 1987,  of  the  Texas  Lead  SIP  for  El 
Paso  County  and  the  limited  area 
surrounding  ASARCO.  By  diis  action, 
the  entire  lead  SEP  for  El  Paso  is  now 
approved. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  die  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  die  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  5, 1988,  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements  (See  section 
307(b)(2).) 

Incorporation  by  reference  of  the 
Texas  State  Implementation  Plan  was 
approved  by  the  Director  of  the  Federal 
Register  on  July  1, 1982. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Lead,  Particulate 
matter.  Incorporation  by  reference. 

Dated:  April  28, 1988. 
Lee  M.  Thomas, 

Administrator. 


40  CFR  Part  52,  Subpart  SS,  is 
amended  as  follows: 

PART  52— (AMENDED] 

Subpart  SS— Texas 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.2270  is  amended  by 
adding  paragraph  (c)(65)  to  read  as 
follows: 

§5Z2270    identification  of  plan. 
»        •        «        •        • 

(c)  *  *  * 

(65)  In  a  October  26, 1987.  letter,  the 
Governor  of  Texas  submitted  a  revision 
to  the  Texas  State  Implementation  Plan 
for  Lead  in  El  Paso  County.  These 
revisions  to  the  control  strategy  are 
adequate  to  demonstrate  attainment  by 
August  14, 1987,  of  the  National  Ambient 
Air  Quality  Standards  for  lead  in  El 
Paso  County  by  modeling.  Enclosed  in 
this  letter  were  Texas  Air  Control  Board 
(TACB)  Board  Order  No.  87-14  as 
passed  and  approved  on  August  14, 
1987;  the  revisions  to  Regulation  III, 
Subchapter  B  as  appended  to  the  Board 
Order,  and  a  certification  of  Public 
Hearing. 

(i)  Incorporation  by  reference 

(A)  TACB  Board  Order  No.  87-14.  as 
adopted  on  August  14, 1987. 

(B)  The  March  23, 1988.  letter  and 
enclosures  from  TACB  to  EPA. 

3.  Section  52.2279  is  amended  by 
adding  "f."  to  read  "f.  August  14, 1987." 
under  Note  1,  and  by  revising  the  third 
and  fourth  from  the  last  entry  in  the 
table  to  read  as  follows: 

9S2.2279    Attainment  Date*  for  Nationai 
Standards. 


Air  Quality  Cootrol  Region 


Particulate  IManer 


SuHur  Oxides 


Pricnaiy       Secondary       Primary      Secondary 


Nitrogen 
Oionde 


Cartxxi 
Monoxide 


Ozone      Lead 


El  Paso-LM  Cruces  Almagordo  Interstate  (El  Paso  County  only) 

In  City  o«  El  Paso,  tor  an  area  immediately  around  ASARCO 
smelter,  0.5  km  to  tt>e  West  and  South,  2.0  to  ttie  North  and 
East  and  1.5  km  to  the  Southeast  from  the  Smelter's  coooer 
stack ^^ 


1. 


1«  c  f 


Nolal: 

f.  August  14.  1987. 

e  • 

[FR  Doc.  88-10214  Filed  5-5-88;  8:45  amj 
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40  CFR  Part  271 

[FRL-337&4] 

Maine;  Final  Auttrarization  of  State 
Hazardous  Waste  Management 
Program 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  Hnal  detennination  on 

Maine's  application  for  final 

authorization. 

summary:  Maine  has  applied  for  final 
authorization  under  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  EPA  has  reviewed  Maine's 
application  and  has  reached  a  final 
determination  that  Maine's  hazardous 
waste  program  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Thus,  EPA  is 
granting  final  authorization  to  Maine  to 
operate  its  program,  subject  to  the 
limitations  on  its  authority  imposed  by 
the  Hazardous  and  Solid  Waste 
Aniendments  of  1984  (HSWA).  Today, 
EPA  is  also  publishing  a  compliance 
schedule  for  Maine  to  modify  its 
program  in  accordance  with  40  CFR 
271.21(g]  to  adopt  the  Federal  program 
modification. 

EFFECTIVE  date:  Final  authorization  for 
Maine  shall  be  effective  at  1:00  p.m.,  on 
May  20, 1988. 

FOR  FURTHER  INFORMATION  CONTACT. 
Stanley  Chin,  ME  and  VT  Waste 
Management  Branch.  U.S.  EPA  (HPR- 
CAN2),  JFK  Federal  Building.  Boston., 
MA  02203,  telephone:  (617)  573-5777. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  3006  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
allows  the  Environmental  Protection 
Agency  (EPA)  to  authorize  State 
hazardous  waste  programs  to  operate  in 
the  State  in  lieu  of  the  Federal 
hazardous  waste  program.  To  qualify  for 
final  authorization,  a  State's  program 
must  (1)  be  "equivalent"  to  the  Federal 
program,  (2)  be  consistent  with  the 
Federal  program  and  other  State 
programs,  and  (3)  provide  for  adequate 
enforcement  (Section  3006(b)  of  RCRA, 
42  U.S.C.  6926(b)). 

On  February  8, 1985,  Maine  submitted 
an  official  application  to  obtain  final 
authorization  to  administer  the  RCRA 
program.  Chi  August  13. 1987,  EPA 
published  a  tentative  decision 
announcing  its  intent  to  grant  Maine 
final  authorization.  Further  background 
on  the  tentative  decision  to  grant 
authorization  appears  at  52  FR  30192, 
August  13. 1987. 


Along  with  the  tentative 
determination  EPA  announced  the 
availability  of  the  application  for  public 
comment  and  the  date  of  a  public 
hearing  on  the  application  iJF  sufficient 
public  interest  in  holding  a  hearing  was 
expressed.  After  letters  requesting  a 
public  hearing  were  received,  a  public 
hearing  was  held  on  September  18, 1987 
in  Augusta,  Maine,  and  the  public 
comment  period  ended  at  5:00  p.m.,  on 
Wednesday,  September  23, 1987. 

n.  Responsiveness  Summary 

Five  oral  comments,  some 
supplemented  in  writing,  and  twelve 
written  comments  were  received  during 
the  public  comment  period.  EPA's 
responses  to  comments  it  has  received 
are  contained  in  the  Responsiveness 
Summary.  A  copy  of  the  Responsiveness 
Summary  is  available  from  the  contact 
person  listed  previously.  The  significant 
issues  raised  by  the  commenters  and 
EPA's  responses  are  summarized  below. 

Comment:  Many  commenters  asked 
what  improvements  have  been  made 
within  the  Maine  Department  of 
Environmental  Protection  (ME  DEP)  to 
(1)  warrant  final  authorization  and  (2) 
create  a  more  responsive  attitude 
toward  public  participation? 

Response:  (1)  Since  January  of  1986, 
when  interim  authorization  for  RCRA 
reverted  to  EPA,  the  Kffi  DEP  has  made 
great  strides  to  improve  its  hazardous 
waste  management  program.  The  ME 
DEP  reorganized  the  Bureau  responsible 
for  the  hazardous  waste  management 
program  to  better  deHne  responsibilities. 
New  and  additional  staff  were  hired. 
EPA  and  the  ME  DEP  developed  multi- 
year  strategies  for  permitting  and 
compliance  and  enforcement.  RCRA 
grant  commitments  for  permitting, 
closure  plan  review,  and  inspections  in 
FY'86  and  FY'87  were  met  or  exceeded 
by  the  ME  DEP.  For  example,  in  FY'85, 
the  ME  DEP  performed  24  RCRA 
inspections  and  finalized  3  Consent 
Agreements;  in  FY'87,  the  ME  DEP 
performed  49  RCRA  inspections  and 
finalized  7  Consent  Agreements.  Quahty 
of  permits,  closure  plan  review, 
inspections  and  enforcement  actions 
improved.  Communication  between  EPA 
and  the  ME  DEP  also  improved.  In 
FY'87,  ME  DEP  and  EPA  initiated  a 
monthly  conference  call  to  discuss 
compliance  and  enforcement  issues.  An 
additional  monthly  conference  call  will 
be  added  in  FY'88  to  discuss  corrective 
action  activities  in  the  State.  A  more 
detailed  description  of  the  ME  DEFs 
progress  can  be  found  in  the  Capability 
Assessment  of  Maine's  application  for 
fmal  authorization.  This  Capability 


Assessment  is  available  by  request  to 
the  contact  person  listed  earlier  in  this 
notice. 

(2)  Both  EPA  and  the  ME  DEP 
welcome  and  encourage  public 
participation  in  the  RCRA  process. 
Public  participation  by  citizens  and 
public  interest  groups  have  contributed 
to  the  strengthening  of  the  Maine 
program.  EPA  will  continue  to  work 
closely  with  the  ME  DEP  to  assure  that 
the  public  is  notified  and  involved  as 
required  imder  the  RCRA  process.  ME 
DEJP  has  implemented  a  citizen 
complaint  log  to  assure  that  all 
complaints  receive  adequate  followup. 
ME  DEP  maintains  a  mailing  list  to 
assure  that  all  interested  parties  are 
informed  of  upcoming  events  and/or 
actions.  EPA  will  also  continue  to 
conduct  periodic  reviews  of  the  ME  DEP 
to  assure  that  all  citizen  complaints  are 
addressed  and  resolved  in  a  timely 
fashion.  Finally,  any  official  action 
taken  by  the  ME  DEP  must  be  presented 
to  and  approved  by  the  Board  of 
Environmental  Protection.  The  Board 
meetings  are  always  open  to  the  public 
for  its  input. 

Comment:  One  commenter  raised  a 
number  of  questions  focusing  on  three 
major  issues:  (1)  What  improvements 
have  been  made  within  the  ME  DEP  to 
warrant  final  authorization,  (2)  what 
assurances  do  we  have  that 
commitments  in  the  Letter  of  Intent  will 
be  carried  out  and  (3)  what  role  do 
citizens  of  Maine  play  in  cooperating 
with  the  State  to  protect  human  health 
and  the  environment? 

Response:  (1)  See  previous  EPA 
response  above.  (2)  Both  EPA  and  the 
ME  DEP  will  make  every  effort  to 
uphold  the  commitments  set  forth  in  the 
Letter  of  Intent.  Maine's  ability  to  run  an 
authorized  hazardous  waste 
management  program  has  been 
demonstrated  by  the  improvements  and 
the  restructuring  of  the  ME  DEP.  If 
commitments  are  not  met  for  some 
reason  (loss  of  staff,  budget  constraints, 
hiring  freeze).  EPA  has  other  means  to 
assure  that  all  commitments  are  carried 
out.  EPA  can  withhold  federal  fimds 
imder  the  annual  RCRA  grant  from  the 
State.  In  addition,  EPA  can  overfile 
enforcement  cases  where  the  ME  DEP 
has  failed  to  take  a  timely  and/or 
appropriate  enforcement  action.  The  ME 
DEP  can  also  refer  cases  directly  to  EPA 
for  action  as  it  deems  necessary.  The 
EPA  and  ME  DEP  will  continue  to  work 
closely  after  final  authorization  is 
granted  to  assure  that  the  State's 
hazardous  waste  management  program 
continues  to  be  effective  and 
commitments  in  the  Letter  of  Intent  are 
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met.  Finally,  pursuant  to  40  CFR 
271.23(b),  if  the  State  fails  to  administer 
a  program  in  conformity  with  RCRA  and 
the  RCRA  regulations,  EPA  can 
withdraw  authorization  from  the  State 
and  revert  the  program  back  to  EPA.  (3) 
See  previous  H'A  response  above. 

Comment  One  commenter  questioned 
which  agency  would  oversee  the 
:  corrective  action  at  a  facility  in  Saco, 
ME  in  the  event  final  authorization  is 
granted. 

Response:  Corrective  action  authority 
is  contained  in  the  Hazardous  and  Solid 
"  Waste  Amendments  of  1984  (HSWA)  to 
RCRA.  Today's  determination  does  not 
authorize  Maine  to  implement  the 
HSWA.  This  authority  will  remain  with 
EPA.  EPA  will  continue  to  be  the 
primary  contact  at  this  site  after  final 
authorization  is  granted.  However,  EPA 
will  continue  to  work  closely  with  both 
the  ME  DEP  and  the  public  concerning 
the  corrective  action  at  this  site. 

Comment  Seven  commenters 
,  questioned  whether  the  ME  DEP  had 
enough  staffing  to  perform  inspections 
and  enforcement  adequately  at  RCRA 
regulated  facilities. 

Response:  EPA  has  performed 
periodic  reviews  of  the  State's 
performance  in  FY'86  and  FY'87. 
Although  staffing  was  previously  a 
concern,  the  ME  DEP's  performance  has 
shown  that  the  State  is  capable  of 
operating  an  adequate  hazardous  waste 
program.  The  State  has  also  conunitted, 
through  the  Letter  of  Intent,  to  hire  two 
additional  staff  persons.  These 
additional  staff  will  help  fill  needs  in  the 
areas  of  inspections/enforcement  and 
hydrogeology.  EPA  will  continue  to 
encourage  additional  staffing  increases 
to  the  State  program. 

Comment-  Six  commenters  requested 
that  another  public  hearing  be  held  or 
the  public  comment  period  be  extended 
because  proper  notice  of  this  hearing 
was  not  adequate. 

Response:  TTie  tentative 
determination  for  Maine's  authorization 
was  published  in  the  Federal  Register  on 
August  13, 1987  (52  FR  30192).  The  notice 
was  also  pubUshed  in  Maine's  largest 
circulating  newspaper  on  four  separate 
dates  and  sent  to  all  interested  parties 
on  tjie  ME  DEP's  mailing  list.  The  public 
comment  period  was  open  from  August 
13, 1987  to  September  23. 1987  and  a 
public  hearing  was  held  on  September 
18, 1987  in  Augusta,  ME.  EPA  believes 
that  there  was  sufficient  time  allowed 
for  public  comment.  Therefore,  an 
extension  or  an  additional  public 
hearing  is  not  necessary. 

Comment-  Ten  commenters  requested 
that  final  authorization  be  denied.  The 
commenters  cited  the  ME  DEP's  action 
or  inappropriate  action  at  a  commercial 
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solid  waste  landfill  in  Norridgewock, 
ME  as  the  reason  for  denial. 

Response:  Today's  final  determination 
authorizes  Maine,  specifically  the  ME 
DEP's  Bureau  of  Oil  and  Hazardous 
Materials  Control,  to  operate  its 
hazardous  waste  management  program 
under  Subtitle  C  of  RCRA  in  heu  of  the 
federal  hazardous  waste  management 
program.  The  landfill  in  Norridgewock, 
ME  is  not  regulated  under  this  program 
and  is  not  affected  by  today's 
determination.  The  ME  DEP's  Bureau  of 
Land  Quality  Control  operates  the  solid 
(non-hazardous)  waste  program  which 
oversees  and  regulates  the  landfill  in 
Norridgewock. 

Comment-  Three  commenters 
questioned  the  ME  DEP's  ability  to 
regulate  hazardous  waste.  The 
commenters  cited  the  ME  DEP's  inaction 
at  three  CERCLA  sites  and  two  facilities 
emitting  odors  into  the  ambient  air. 

Response:  Today's  final  determination 
authorizes  the  State  to  operate  its 
hazardous  waste  management  program 
under  Subtitle  C  of  RCRA  in  lieu  of  the 
federal  hazardous  waste  management 
program.  EPA  is  not  authorizing  the 
State  to  oversee  corrective  action  at 
CERCLA  sites.  This  authority  will 
remain  with  EPA.  Air  emissions  are 
regulated  under  the  federal  Clean  Air 
Act. 

Authority  to  regulate  air  pollution 
soiu-ces  in  the  State  has  been  delegated 
to  the  ME  DEP's  Bureau  of  Air  Quality 
Control.  This  Bureau  is  directly 
responsible  for  responding  to  citizen 
complaints  and  inquiries  concerning  air 
pollution  sources. 

Comment-  One  commenter  opposed 
authorization,  alleging  that  Maine's  fee 
schedule  for  the  disposal  of  out-of-state 
waste  discriminates  against  interstate 
commerce  and  therefore  was  an 
unconstitutional  and  unreasonable 
restriction  on  the  free  flow  of  hazardous 
waste. 

Response:  EPA  has  evaluated  Maine's 
fee  schedule  under  the  standard  set 
forth  in  40  CFR  271.4(a),  which  requires 
that  any  aspect  of  the  State  program 
which  "unreasonably  restricts,  impedes, 
or  operates  as  a  ban"  on  the  free 
movement  of  hazardous  wastes  across 
the  state  border  from  or  to  other  States 
be  deemed  inconsistent  with  the  Federal 
program.  RCRA  Section  3006  requires 
that  EPA  authorize  State  programs 
unless  EPA  finds  that  they  are:  (1)  Not 
equivalent.  (2)  not  consistent,  or  (3) 
lacking  adequate  enforcement  authority. 
The  Agency  has  interpreted  the  term 
"consistent"  in  40  CFR  271.4  to  preclude 
authorizing  state  programs  with 
unreasonable  restrictions  or 
impediments  or  bans  on  the  interstate 
flow  of  wastes.  EPA  has  stated  that  it 


regards  this  interpretation  as  supported 
by  the  Supreme  Court's  decision  in  City 
of  Philadelphia  v.  New  Jersey,  437  U.S. 
617  (1978),  which  held  unconstitutional  a 
state  statute  banning  transportation  of 
certain  wastes  into  the  state  for  disposal 
because  it  violated  the  commerce  clause 
of  the  Constitution  (see  45  FR  33395, 
33465-33466,  May  19, 1980). 

However,  the  Agency  does  not  believe 
that  it  is  required  either  by  40  CFR  271.4 
or  by  RCRA  Section  3006  to  adjudicate 
the  constitutionality  of  a  state  statute  in 
the  absence  of  any  definitive  judicial, 
decision  applicable  to  the  statute  at 
hand. 

In  reviewing  the  Maine  program  for 
consistency  under  40  CFR  271.4(a),  EPA 
has  undertaken  an  evaluation  to 
determine  as  a  factual  matter  whether 
the  fees  unreasonably  restrict,  impede, 
or  operate  as  a  ban  on  interstate  waste 
shipments.  However,  it  should  be  noted 
that  this  evaluation  of  the  effects  of  the 
fee  must  be  strictly  hypothetical 
because,  at  the  present  time,  there  are 
no  commercial  hazardous  waste 
treatment  or  disposal  facilities  within 
Maine's  borders  and  no  shipments  of 
hazardous  waste  to  which  the  fees 
would  apply.  Thus,  the  fee  has  no 
demonstrable  present  effect  on 
interstate  commerce.  The  only  question 
is  whether  the  fee  might  be  discouraging 
companies  seeking  to  locate  commercial 
hazardous  waste  facilities  in  Maine. 

To  determine  whether  the  fee  imposes 
such  an  unreasonable  restriction,  EPA 
obtained  data  on  the  fee's  hypothetical 
effects,  and  actual  past  effects,  from  the 
ME  DEP.  EPA  also  performed  its  own 
assessment  of  the  fee's  effects.  This 
information  is  available  for  inspection  in 
the  Responsiveness  Summary  which  is 
available  from  the  contact  person  listed 
previously  in  this  notice.  Based  on  this 
review,  EPA  is  convinced  that  the  fee  is 
not  a  significant  discouraging  factor  to 
the  siting  of  a  conunercial  hazardous 
waste  fsdllty  in  Maine  and  that  it  is  not 
an  unreasonable  restriction. 

In  1962,  Maine  adopted  its  present 
double  fee  on  out-of-state  wastes.  At 
that  time,  there  was  one  operating 
commercial  hazardous  waste  facility  in 
Maine  (Union  CbsinicaL  South  Hope, 
ME)  which  was  subiect  to  the  double  fee 
statute.  In  1981,  die  year  before  the  fee 
was  imposed.  Union  Chemical  received 
68%  of  iU  waste  front  out  of  state.  In 
1983  and  1964.  the  years  following  the 
adoption  of  the  fee,  the  percentage  ol 
out-of-state  waste  received  by  Union 
Chemical  was  91.3%  and  76% 
respectively.  In  addition,  Maine 
currently  has  two  commercial  waste  oil 
facilities  which  operate  under  a  similar 
doubling  provision.  While  these 
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facilities  were  not  in  existence  prior  to 
the  adoption  of  the  double  fee  statute, 
they  do  indicate  that  the  present  effects 
of  a  doubling  fee  is  not  acting  as  a 
restriction  or  a  ban  on  out-of-state 
waste.  The  percentage  of  out-of-state 
waste  oil  received  by  these  facilities  in 
1986  and  1987  were  as  follows: 


1966 
cent) 

1967 
cent) 

Clean  Hart»f8 

Jelline 

73 
3 

77 
26 

Clearly,  these  Hgures  indicate  that  the 
doubling  of  the  fee  for  out-of-state  waste 
did  not  unduly  restrict,  impede,  or 
operate  as  a  ban  on  the  flowof  OTit-of- 
state  waste  to  Union  Chemical  or  the 
two  waste  oil  facilities. 

When  analyzing  the  fee  with  respect 
to  the  overall  costs  of  disposal  of 
hazardous  waste,  the  percentage 
increase  ranges  from  3.7%  to  12.8%  of  the 
total  disposal  costs.  In  addition.  New 
England  presently  does  not  have  a 
commercial  hazardous  waste  facility 
within  its  borders.  If  a  commercial 
hazardous  waste  facility  were  to  locate 
in  Maine,  it  would  be  more  economical 
for  most  generators  in  New  England  to 
dispose  of  its  waste  at  the  Maine  facility 
even  with  the  additional  fee.  This  is  true 
because  the  transportation  costs  to  the 
present  nearest  facility  (located  in 
Buffalo,  N.Y.)  would  be  greater  than  the 
fee  and  transportation  costs  to  Maine. 

In  addition,  Maine  contends  that  the 
State  incurs  additional  administrative 
costs  for  out-of-state  waste.  The  State  is 
more  likely  to  sample  and  analyze  out- 
of-state  waste  because  it  has  no 
knowledge  of  the  generator's  process 
and  waste  profile.  The  doubling  fee  is 
intended  to  defray  these  additional 
costs. 

Moreover,  the  ME  DEP  has  agreed  to 
waive  the  fee  for  wastes  originating  in 
states  which  agree  to  provide  reciprocal 
treatment  to  waste  originating  in  Maine. 
Region  I  beUeves  that  it  should  be  likely 
that  in  the  event  of  the  establishment  of 
a  permitted  facility  in  Maine.  Maine 
should  be  able  to  obtain  reciprocity  with 
most  neighboring  states.  As  a  result,  the 
incremental  burden  imposed  by  the  fee 
would  be  minimal. 

Therefore,  the  Agency  is  making  a 
final  determination  that  the  Maine  fee 
schedule  does  not  impose  an 
unreasonable  impediment  or  restriction 
or  operate  as  a  ban  on  the  free 
movement  of  hazardous  waste  under  40 
CFR  271.4. 

Notwithstanding,  the  Agency 
recognizes  that  the  issue  of 
discriminatory  fees  is  difficult  and 


complex.  The  Agency  is  currently 
undertaking  an  indepth  examination  of 
the  issue.  EPA  is  considering  changes  to 
40  CFR  271.4.  In  the  anticipated 
regulatory  revision.  EPA  intends  to 
further  clarify  its  existing  approach 
toward:  the  differences  between  fees 
and  restrictions  imposed  by  States  that 
impede  waste  flow  or  affect  waste 
treatment,  storage  or  disposal  capacity 
or  facility  siting,  etc.;  the  level  of 
scientific  or  legislative  justification  that 
States  will  have  to  provide  to 
demonstrate  that  restrictions  have  an 
environmental  basis;  and,  the  degree  to 
which  economic  inviability  causes  the 
fees  or  restrictions  to  act  as  prohibitions 
on  waste  transport  or  treatment,  storage 
or  disposal. 

m.  Limitations 

Maine's  hazardous  waste  regulatory 
program  is  broader  in  scope  than  is  the 
Federal  program,  in  that  the  State  lists 
as  hazardous  wastes  "*  *  *  any 
chemical  substances  and  combination  of 
substances  that  contain  50  parts  per 
million  (on  a  dry  weight  basis)  or  greater 
ofPCBs  *  *  *",  with  certain  exclusions. 
Such  wastes  are  not  regulated  by  the 
EPA  under  the  RCRA  program.  In 
accordance  with  40  CFR  271.1(i),  state- 
imposed  requirements  which  are  beyond 
the  coverage  of  the  Federal  program  are 
not  part  of  the  Federally-approved 
program.  Therefore,  EPA  approval  of 
Maine's  hazardous  waste  program  does 
not  include  the  State's  PCB  regulation. 
Also  pursuant  to  40  CFR-271.1(i),  the 
State  may  adopt  or  enforce  requirements 
which  are  more  stringent  than  the 
Federal  requirements.  In  either  case,  the 
State  may  adopt  and  enforce  programs 
that  are  either  broader  in  scope  or  more 
stringent  than  the  Federal  program  while 
remaining  consistent  with  and 
equivalent  to  the  Federal  program  under 
RCRA  for  the  purpose  of  program 
authorization. 

During  the  program  reversion  period, 
Maine  did  not  issue  any  State  hazardous 
waste  permits  and  EPA  did  not  issue 
any  RCRA  permits.  Maine  will 
administer  the  three  RCRA  permits  it 
issued  during  Phase  II  interim 
authorization. 

Maine  is  not  authorized  by  the 
Federal  govenmient  to  operate  the 
RCRA  program  on  Indian  lands.  This 
authority  remains  with  EPA. 

Today,  EPA  is  publishing  a 
compliance  schedule  for  Maine  to  obtain 
the  program  revision  for  the  following 
Federal  program  requirement:  40  CFR 
264.113 — ^Time  allowed  for  closure. 

Maine  has  agreed  to  obtain  the 
needed  program  revision  according  to 
the  following  schedule: 


1.  Public  notice— June  15, 1968. 

2.  Approval  by  Board  of 
Environmental  Protection — September 
15,1968. 

3.  Regulation  promulgated — October 
31,1968. 

Maine  expects  to  submit  an 
application  to  EPA  for  authorization  of 
the  above  mentioned  program  revision 
by  December  31, 1988. 

In  November  of  1986,  Maine  adopted 
changes  to  its  regulatory  program  to 
meet  the  requirements  of  non-HSWA 
Cluster  I.  Maine  expects  to  submit  an 
application  to  EPA  for  the  non-HSWA 
Cluster  I  program  revision  60  days  after 
the  effective  date. 

rv.  Dedsioa 

After  reviewing  the  public  comments 
and  the  changes  the  State  has  made  to 
its  application  and  program  since  the 
tentative-decision,  I  conclude  that 
Maine's  application  for  fmal 
authorization  meets  all  of  the  statutory 
and  regulatory  requirements  established 
by  RCRA.  Accordingly,  Maine  is  granted 
final  authorization  to  operate  its 
hazardous  waste  program,  subject  to  the 
limitations  on  its  authority  imposed  by 
the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (Pub.  L.  98-616, 
November  8. 1984)  (HSWA).  In 
accordance  with  40  CFR  271.21(e)(l)(i). 
official  State  applications  shall  be 
reviewed  on  the  basis  of  Federal  self- 
implementing  statutory  provisions  that 
were  in  effect  twelve  months  prior  to  the 
State's  submission  of  its  official 
application  and  the  regulations  in  40 
CFR  Parts  124,  260-266,  270,  and  271  that 
were  promulgate.d  twelve  months  prior 
to  the  State's  submission  of  its  official 
application.  In  addition,  a  State  may 
receive  Hnal  authorization  for  any 
provision  of  its  program  corresponding 
to  a  Federal  provision  in  effect  on  the 
date  of  the  State's  authorization. 
Therefore,  Maine  is  receiving  Hnal 
authorization  for  its  prpgram 
corresponding  to  any  Federal  self- 
implementing  statutory  provisions  that 
were  in  effect  on  February  8, 1984  and 
changes  to  the  Federal  regulatory 
program  promulgated  up  to  February  8, 
1984  as  well  as  for  the  technical 
amendment  issued  on  November  21, 
1984  (49  FR  46094). 

Maine  now  has  the  responsibiUty  for 
permitting  treatment,  storage  and 
disposal  facilities  within  its  borders  and 
carrying  out  the  other  aspects  of  the 
RCRA  program,  subject  to  the 
limitations  on  its  authority  imposed  by 
the  HSWA.  Maine  also  has  primary 
enforcement  responsibility,  although 
EPA  retains  the  right  to  conduct  any 
activity  under  Section  3007  of  RCRA  and 


to  take  enforcement  actiotis  under 
Sections  3008.  3013.  and  7003  of  RCRA. 

As  stated  above,  Maine's  authority  to 
operate  a  hazardous  waste  program 
under  Subtitle  C  of  RCRA  is  limited  by 
the  November  1984  HSWA  to  RCRA. 
Prior  to  that  date  a  State  with  final 
authorization  administered  its 
hazardous  waste  program  entirely  in 
lieu  of  the  EPA.  The  Federal 
requirements  no  longer  applied  in  the 
authorized  State,  and  EPA  could  not 
issue  permits  for  any  facilities  the  State 
was  authorized  to  permit  When  new, 
more  stringent  Federal  requirements 
were  promulgated  or  enacted,  the  State 
was  obligated  to  enact  equivalent 
authority  within  specified  time  frames. 
New  Federal  requirements  did  not  take 
effect  in  an  authorized  State  until  the 
State  adopted  the  requirements  as  State 
law. 

In  contrast,  under  section  3006(g)  of 
RCRA.  42  U.S.C.  e928(g).  new 
requirements  and  prol^bitions  imposed 
by  the  HSWA  take  effect  in  authorized 
States  at  the  same  time  as  they  take 
effect  in  non-authorized  States.  EPA  is 
directed  to  carry  out  those  requirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  full  or  partial 
Federal  permits,  until  the  State  is 
granted  authorization  to  do  so.  While 
States  must  still  adopt  HSWA-related 
provisions  as  State  law  to  retain  final 
authorization,  the  HSWA  applies  in 
authorized  States  in  the  interim. 

As  a  result  of  the  HSWA.  there  will  be 
a  dual  Stale/Federal  regulatory  program 
in  Maine.  To  the  extent  the  authorized 
State  program  is  unaffected  by  the 
HSWA,  the  State  program  wiU  operate 
in  lieu  of  the  Federal  program.  Where 
HSWA-related  requirements  apply, 
however,  EPA  %vill  administer  and 
enforce  these  portions  of  the  HSWA  in 
Maine  until  the  State  receives 
authorization  to  do  so. 

Any  State  requirement  that  is  more 
stringent  than  an  HSWA  provision  also 
remains  in  effect;  thus,  the  universe  of 
the  more  stringent  provisions  in  the 
HSWA  and  the  approved  State  program 
defme  the  applicable  Subtitle  C 
requirements  in  Maine. 

Maine  is  not  being  authorized  now  for 
any  requirement  implementing  HSWA. 
Once  the  State  is  authorized  to 
implement  a  HSWA  requirement  or 
prohibition,  the  State  program  in  that 
area  will  operate  in  lieu  of  the  Federal 
program.  Until  that  time  the  State  may 
assist  EPA's  implementation  of  the 
HSWA  under  a  Cooperative  Agreement. 

EPA  has  published  a  Federal  Register 
notice  that  explains  in  detail  the  HSWA 
and  its  effect  on  authorized  States.  That 
notice  was  published  at  50  FR  28702- 
28755,  July  15, 1985. 


Compliance  With  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicabilify  of  certain  Federal 
regulations  in  favor  of  Maine's  program, 
thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibilify  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure,  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands,  Inter-govemmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements,  Water  pollution  control, 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  Sections  2002(a).  3006.  and 
7004(b)  of  the  SoUd  Waste  Disposal  Act  as 
amended  42  U.S.C.  e812(a),  6826, 6e74(b). 

Dated:  March  31, 19ea 
Michael  R.  DeUmd, 
Regional  Administrator. 
(FR  Doc.  88-10079  Piled  5-S-88;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  400 

[0MB-14-F] 

Medicare  and  Medicaid  Programs; 
0MB  Control  Numbers  for  Collection 
of  Information  Requirements 
Contained  In  HCFA  Regulations 

AOENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Final  rule  and  correction  notice. 

SUMMARY:  This  final  rule  amends  a 
general  HCFA  regulation  that  displays 
control  numbers  assigned  by  the  Office 
of  Management  and  Budget  (OMB)  to 
approved  "collection  of  Information" 
requirements  contained  in  regulations 
governing  the  Medicare  and  Medicaid 
programs.  It  also  corrects  for 


consistency  the  regulation  section 
citation  given  in  52  FR  30362  for  which 
OMB  approval  was  obtained. 

This  rule  is  issued  in  accordance  with 
OMB  regulations  for  controlling 
paperwork  burdens  on  the  public  and 
serves  as  notice  that  the  cited 
collections  of  information  are  approved. 

EFFECTIVE  DATES: 

1.  For  revisions  to  42  CFR  400.3ia 
May  6, 1988. 

2.  For  correction,  September  14, 1987. 

FOM  FURTHER  INFORMUTION  CONTACT 

Maxine  Tumipseed,  (301)  966-1981. 
SUPPLEMENTARY  INFORMATION: 
General  Infbnnation 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  Federal  agencies  are 
required  to  obtain  Office  of 
Management  and  Budget  (OMB) 
approval  of  "collection  of  information" 
requirements  that  are  contained  in  any 
regulations  published  by  the  agencies. 
To  implement  provisions  of  this  Act, 
OMB  has  established  regulations  under 
Part  1320  of  titie  5  of  the  Code  of  Federal 
Regulations  (CFR).  The  OMB  regulations 
require  Federal  agencies  (1)  to  notify  the 
public  that  a  collection  of  information 
requirement  has  been  approved  by  OMB 
by  issuing  a  notice  in  the  Federal 
Register,  and  (2)  to  display  the  control 
number  assigned  by  OMB  after  approval 
of  the  requirement  as  part  of  the 
agency's  regulatory  text. 

To  comply  with  the  OMB  requirement 
that  HCFA  include  in  its  regulations  the 
OMB  control  numbers  assigned,  we 
have  established  a  general  regulation 
under  42  CFR  400.310  to  display  valid 
OMB  control  numbers  and  applicable 
regulation  sections  as  a  means  of 
notifying  the  public  that  the  information 
collection  requirements  have  been 
approved.  We  update  this  regulation 
routinely  to  add  the  most  recent  OMB 
control  numbers  or  to  delete  entries  that 
are  no  longer  in  effect 

Provisions  of  These  Regulations 

In  the  preamble  of  final  rules 
containing  information  collection 
requirements,  we  identify  sections  of  the 
regulations  for  which  we  requested 
assigiunent  of  an  OMB  control  number. 
Control  numbers  have  been  assigned  for 
the  following  documents  published  in 
the  Federal  Register 

Appeals  Procedures  for 
Determinations  That  Affect 
Participation  in  Medicare  (52  FR  22444, 
June  12, 1987),  Sections  498.22,  496.40, 
498.58  and  498.82. 

Hospice  "Core"  Service'  Nursing  (52 
FR  7412.  March  11, 1987),  Section  418.83. 
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Income  and  Eligibility  Verification 
Procedures  for  Food  Stamps,  Aid  to 
Families  with  Dependent  Children,  State 
Administered  Adult  Assistance, 
Medicaid  and  Unemployment 
Compensation  Programs  (51  FR  7178, 
Feb.  28, 1986),  SecUons  431.17,  431.306, 
435.910,  435.919.  435.920.  435.94a 
435.945.  435.948.  435.952.  435.955.  435.960 
and  435.965. 

Intermediate  Sanctions  for  Long-Tenn 
Care  Facilities  (51  FR  24484,  July  3, 
1986),  Section  442.11& 

End-Stage  Renal  Disease  Program  and 
Redesignation  of  Networks  and  . 

Reorganization  of  Network 
Organizations  (51  FR  30356,  Aug.  26, 
1986),  Section  405.2112.  (This  section 
ab*eady  appears  in  §  400.310,  but  it  now 
contains  new  information  collection 
requirements.)  The  preamble  to  this  rule 
also  identified  5  405.2136  as  requiring 
approval;  however,  it  already  had 
approval  and  has  since  then  been 
reapproved. 

Identiflcation  of  Third  Party  Liability 
Resources  for  Medical  Assistance  (52  FR 
5967,  Feb.  27, 1987).  Sections  431.306, 
433.138.  435.945  and  435.960. 

We  also  submit  for  OMB  approval 
information  collection  requirements  that 
we  identify  in  existing  regulations.  After 
the  approval  is  obtained,  we  publish  in 
the  Federal  Register  whether  the  action 
is  a  new  approval  or  reapproval.  (Before 
May  2. 1983.  it  was  not  necessary  to 
pubUsh  OMB  control  numbers  in  agency 
regulations  (5  CFR  1320.2);  hence, 
occasionally  an  item  will  be  identified 
for  inclusion  in  our  table  at  S  400.310 
based  on  an  OMB  reapproval  action. 
Also,  ordinarily  a  reapproval  item 
retains  its  original  control  number.  This 
is  not  always  the  case  and  some  of  our 
information  collection  have  been 
assigned  two  control  numbers.) 

We  are  adding  the  following  approved 
and  reapproved  items  to  S  400.310  based 
on  this  process: 

Approved:  Sections  405.2138,  405.2140, 
and  405.2171  (52  FR  4662) 

Reapproved:  405.2123,  405.2138, 
405.2137.  405.2139  (52  FR  4662) 

We  have  also  determined  that  the 
following  sections,  which  were  formerly 
approved,  no  longer  have  paperwork 
requirements  and  thus  are  deleting  them 
from  9  400.310:  Sections  405.2111, 
405.2113, 405.2114,  and  405.2134. 
(Sections  405.2111  and  405.2114  have 
been  deleted  in  their  entirety  from  the 
Code  of  Federal  Regulations.) 

Conection 

On  August  14, 1987.  we  published  a 
fmal  rule  on  payment  adjustments  for 
sole  community  hospitals  (52  FR  30362) 


In  it  we  amended  42  CFR  400.310  to 
show  that  OMB  had  approved  the 
information  collection  requiretnents  in 
§  412.92(f).  In  keeping  wiUi  our  recently 
instituted  policy  of  not  including 
paragraph  designations  in  {  400.310.  we 
are  correcting  §  400.310  to  delete  the 
"(f)"  in  the  citation  for  S  412.92. 

Waiver  of  Proposed  Rulemaking  and 
Delay  In  Effective  Date 

This  regulation  and  correction  notice 
merely  update  our  display  of  OMB 
control  numbers  for  approved  collection 
of  information  requirements  contained 
in  HCFA  regulations  and  correct  a 
previously  published  preamble.  They 
are  technical  in  nature.  To  publish  either 
in  proposed  form  is  uimecessary  and 
would  serve  no  useful  purpose. 
Therefore,  we  Qnd  good  cause  to  waive 
notice  of  proposed  rulemaking. 

We  are  publishing  this  final  rule 
without  the  usual  30-day  delay  in 
effective  date.  The  rule  is  technical  in 
nature,  and  it  is  unnecessary  and  would 
serve  no  useful  purpose  to  delay  the 
effective  date  beyond  the  date  of 
publication.  Therefore,  we  find  good 
cause  to  waive  a  delay  in  effective  date. 

Impact  Analysis 

As  noted  above,  this  regulation  is 
technical  in  nature  and  merely  updates 
the  display  of  OMB  control  numbers  of 
approved  collection  of  info.miation 
requirements  contained  in  HCFA 
regulations.  Therefore,  the  Secretary  has 
determined  that  this  document  does  not 
meet  the  criteria  for  a  major  rule  as 
defined  in  section  1(b)  of  Executive 
Order  12291.  In  addition,  the  Secretary 
certifies,  consistent  with  the  Regulatory 
Flexibility  Act,  that  this  document 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  42  CFR  Part  400 

Grant  programs-health.  Health 
facilities.  Health  maintenance 
organizations  (HMO),  Medicaid, 
Medicare,  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  400  is  amended  as 
follows: 

PART  400— IHTRODUCTION: 
DEFINITIONS 

1.  The  authority  citation  for  Part  400 
continues  to  read  as  follows: 


Authority:  Sees.  1102  and  1871  of  the  Social 
Security  Act  (42  U.S.C.  1302  and  1395hh)  and 
44  U.S.C.  Chapter  36. 

2.  Section  400.310  is  revised  to  read  as 
follows: 

$400310    Display  Of  currantly  vaHd  OMB 
control  nuiDbcrB. 


Current 

Sections  In  42  CFR  mat  contain 

OMB 

collections  of  information 

control 

numbers 

403.232  403.239-403  258.„ 

0938-0264 

403.304.  403.306.  403.3ia  403.318. 

403.318    and  403.320-403.322 

0938-0473 

405.165,  405.170 

...„ „. 

0938-0454 

405.262 _ 

0938-0267 

405334  40533«  

0938-0465 

405481   

093S-0285 

405.552      ... 

0938-0285 

405.1121-405.1128, 

405.1136. 

405.1137 

0938-0364 

405.1201.       405.1202. 

405.1221. 

405.1223-     405.1226. 

405.1228. 

405.1229 

0938-0365 

405.1315.  405.1317 '. _.. 

0938-0368 

405.1413.  405.1414,  405.1416 

0938-0338 

405.1627,  405.1629 



0938-0308 

405.1632 

0938-0454 

405.1718.       405.1717. 

405.1720. 

405.1721.      405.1722, 

405.1725. 

4051736  

0938-0336 

405.2112.       405.2123. 

405.2]  36- 

405.2140.  405.2171 

0938-9386 

412.44 

0938-0445 

412.71 ..        

>•»■■•••••«::=»■ 

0938-0288 

412.92 

0938-0308 

and  0938- 

0477 

41Z118..._ 



0938-0337 

and  0938- 

0456 

413  30 „ 

0938-0337 

416.47 - 

0938-0268 

417.412-417.414.   417.418.   417.424, 

417.426.        417.428. 

417.430. 

417.432.         417.438. 

417.444, 

417.448.         417.454. 

417.460, 

417.474.         417.476. 

417.478. 

417.480.         417.481. 

417.486. 

417.488.         417.492. 

417.494. 

417.520.         417.522. 

417.53^ 

417.548.         417.560. 

417.566. 

417.568.         417.570. 

417.572. 

417.576.         417.588. 

417.592, 

417.594.        417.596. 

417.596. 

417.804.         417.608. 

417.616. 

417.820.         417.824. 

417.63^ 

417.650.         417.862. 

417.690. 

417.801.  417.806,  417.810 

0938-0406 

418.22.     418.26.     418.58,     418.58. 

4ia70.  418.74.  418.83. 

418.100 

0938-0302 

and  0938- 

0476 

431.17 

0938-0467 

431.56 -... 

0938-0295 

431.306 

0938-0467 

and  0938- 

0502 

431.630 

.................... 

0938-0445 

431800 

0938-0431 

432  SO ; 

0938-0459 

433.112 

0990-0058 

and  0938- 

0247 

433.116 

0938-0247 

and  0938- 

0442 

Sections  in  42  CPR  that  contain 
collections  of  information 


433.1 17.„ 


433.138 

433.138 

434.6-434.20, 

434.30.    434.32, 

434.53.434.55.. 
435.910.  435.919.  435.920.  435.940... 
435.945 _.. _.. 


434.2^-434-27, 
434.36,    434.50. 


435.948.  435.952.  435.965 

435.960  ...„ 


435.965 ; 

441.56.  441.58.  441.60.  441.61. 

441.255-441.259 

441 .301 

44 1 .302 


441.303.,.. 


442.118 

442.307.  442.308,  442.309,  442.311. 
44i313.  442.314.  44Z318, 
442.319.  442.320 


442.402.   44^404-442.407.  442.412, 

442.413.  442.417.  442.421. 

442.423-44i425.  442.427. 

442.430.         44Z434.  442.441. 

442.457.  442.480. 

442.466,  442.468, 


442.443, 

442.463. 

442.475. 

442.490. 

442.500-442.503. 

442.506.  442.512. 

447.30 

447.31 

447.53 


442.482-442.487. 

442.492,         442.497, 

442.505, 


447.253(a) 

447.255 

456.654 

466.70,  466.72,  466.74.  466.78. 
466.80,  466.94 

473.18,  473.34,  473.36.  473.42 

474.36.  474.38-474.40 

476.104.  476.105.  476.116.  476.134.... 

482.12,  482.22.  482.27,  482.30, 
482.41,  482.53.  482.56,  482.57  and 
482.60-482.62 

488.'56,  488.60.  488.64 

498,22.  498.40.  498.58.  498.82 


Current 

OMB 

control 

numbers 


0990-0058 
and  0938- 
0247 
0938-0502 
0938-0459 


0938-0326 
0938-0467 
0938-0467 
and  0938- 

0502 
0938-0467 
0938-0467 
and  0938- 

0502 
0938-0467 
0938-0354 
0938-0481 
0938-0449 
0938-0268 
and  0938- 

0449 
0938-0272 
and  0938- 

0449 
0938-0488 


0938-0370 


0938-0366 
0938-0067 
0838-0287 
0938-0429 
0938-0193 
0938-0193 
0938-0445 

0938-0445 
0938-0443 
0938-0444 
0938-0426 


0938-0328 
0938-0267 
0938-0508 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714.  Medical  Assistance 
Programs;  No.  13.773.  Medicare— Hospital 
Insurance;  No.  13.774,  Medicare — 
Supplementary  Medical  Insurance) 

Dated:  March  16, 1988. 
William  L.  Roper. 

Administrator,  Health  Care  Financing 
A  dministration. 

Approved:  April  8. 1988. 
Oti^  R.  Bowen, 
Secretary. 
(FR  Doc.  88-10083  Filed  5-5-88:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  6675 

[NM-940-08-4220-10;  NM  NM  66022] 

Withdrawal  of  Public  Land  for 
Protection  of  Recreational  Values 
Along  the  Rio  Grande;  New  Mexico 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Public  Land  Order. 

summary:  This  order  withdraws  264.39 
acres  of  public  land  from  surface  entry 
and  mining  for  a  period  of  20  years  for 
the  Bureau  of  Land  Management  to 
protect,  preserve,  and  maintain  existing 
and  future  recreational  values  located 
along  the  "Pilar"  section  of  Uie  Rio 
Grande.  The  lands  have  been  and 
remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  May  6, 198a 
FOR  FURTHER  INFORMATION  CONTACT 
Clarence  Hougland,  BLM,  New  Mexico 
State  Office,  P.O.  Box  1449.  Santa  Fe, 
New  Mexico  87504-1449,  50&-988-6554. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2751; 
43  U.S.C.  1714.  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States  mining 
laws  (30  U.S.C,  Ch.  2),  but  not  from 
leasing  tmder  the  mineral  leasing  laws, 
to  protect  two  sites  important  for 
recreational  use  on  the  Rio  Grande: 

New  Mexico  Principal  Meridian 

County  Line  Site 

T.  23  N..  R.  10  E., 
Sec.  14.  lot  4: 
Sec.  15.  lot  4. 

Fishing  Hole  Site 

T.  24  N..  R.  11  E.. 

Sec.  32.  lots  5.  6,  7.  8.  SWy4SEy4. 

The  areas  described  aggregate  264.39  acres 
in  Taos  and  Rio  Arriba  Counties. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  hcense,  or  permit 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  imder  the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976, 43  U.S.C.  1714(f).  the  Secretary 


determines  that  the  withdrawal  shall  be 

extended. 

May  3. 1988. 

James  W.  Ziglar, 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  88-10087  Filed  5-5-88;  8:45  am] 

BiLUNO  CODE  4310-fB-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Parte  59, 60, 61, 62, 65, 70, 
and  72 

National  Hood  Insurance  Program; 
Rood  Plain  Management  Standards 

AGENCY:  Federal  Insurance 
Administration  (FLA),  Federal 
Emergency  Management  Agency 
(FEMA). 

action:  Final  rule. 

summary:  This  final  rule  revises  die 
National  Flood  Insurance  Program 
(NFIP)  regulations  dealing  with:  flood 
plain  management  standards;  criteria  for 
the  identification  of  coastal  high  hazard 
areas,  more  commonly  referred  to  as  V- 
zones,  and  delineated  as  Zone  V,  VO, 
Vl-30  or  VE  on  NFIP  maps: 
requirements  for  maintenance  of  altered 
watercourses;  criteria  under  which 
communities  may  permit  flood  plain  and 
floodway  developments  which  could 
increase  base  flood  elevations; 
procedures  for  map  correction; 
reimbursement  procedures  for  the 
review  of  proposed  projects  to 
determine  if  they  would  qualify  for  NFIP 
map  revisions  upon  their  completion; 
and  changes  in  the  Standard  Flood 
Insurance  Policy  (SFIP)  terms  and 
provisions. 

EFFECTIVE  DATE:  October  1. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  M.  Plaxico,  Federal  Emergency 
Management  Agency.  Federal  Insurance 
Administration,  500  C  Street  SW., 
Washington.  DC  20472;  telephone 
number  (202)  646-3422. 
SUPPLEMENTARY  INFORMATION:  On 
November  3, 1987,  FEMA  published  for 
comment  in  the  Federal  Register  (Vol. 
52,  page  42117)  a  proposed  rule 
containing  revisions  to  the  NFIP  which 
were  the  result  of  a  continuing 
reappraisal  of  the  NFIP  to  achieve 
greater  administrative  and  fiscal 
effectiveness  in  the  operation  of  the 
program  and  to  encourage  sound  flood 
plain  management  so  that  reductions  in 
loss  to  life  and  property  and  in  disaster 
expenditures  can  be  realized.  This 
reappraisal  included  the  risk  assessment 
(i.e.,  mapping  of  flood  hazard  areas) 
component  of  the  NFIP,  the  loss 
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reduction  (i.e.,  flood  plain  management] 
component  and  the  claims,  coverage, 
rating  and  sale  of  insurance  component 
of  the  NFIP. 

In  the  process  of  developing  this  final 
rule  32  comments  were  received,  logged 
and  analyzed  based  on  the  7  subject 
areas  discussed  in  the  proposed  rule 
supplementary  information.  The  tally  of 
comments  included  1  individual,  17 
representatives  of  private  companies.  3 
associations  (including  one  on  behalf  of 
three  associations],  4  local  governments 
and  7  State  governments.  Mtmy  of  the 
comments  generally  concurred  with  the 
proposed  rule  while  speciflcally 
addressing  one  or  more  of  its  provisions. 
The  comment  contents  ranged  from 
strong  support  for.  to  strong  opposition 
to.  one  or  more  of  the  proposed  changes. 

The  analysis  of  the  comments  resulted 
in  language  clariRcation,  a  minor  change 
to  the  numbering  of  provisions  and,  due 
to  editorial  oversight  in  the  proposed 
rule,  inclusion  of  changes  to  S  S  60.3(d] 
and  60.3(e]  to  incorporate  appropriate 
cross  references  for  consistency.  Also, 
the  Standard  Flood  Insurance  Policy 
duplicate  policy  provision  in  the 
proposed  rule  was  revised  to  make  it 
more  flexible.  The  conunents  received 
are  addressed  under  the  subject 
headings  below. 

Community  Ordinances  I 

Two  commentators  expressed  a 
general  concern  that  the  final  rules  will 
require  corresponding  changes  in 
community  ordinances.  In  fact,  the  fmal 
rules  are  primarily  procedural  and  will 
not  require  ordinance  revisions  at  the 
local  level.  However,  the  new  provisions 


at  S§  60.3(c](13]  and  60.3(d](4),  requiring 
a  community  to  apply  to  FEMA  for  a 
conditional  Flood  Insurance  Rate  Map 
(FIRM]  revision  pricr  to  permitting 
development  or  encroachments  within 
the  special  flood  hazard  areas  or  within 
the  regulatory  floodway  that  would 
result  in  an  increase  in  base  flood 
elevations  exceeding  NFIP's  standards, 
are  voluntary  and  need  only  be  adopted 
by  a  community  if  it  wishes  to  permit 
such  development.  FEMA  believes  these 
situations  should  affect  relatively  few 
communities. 

As  for  the  final  rule  amending 
S  60.3(d)(3)  which  specifies  use  of 
hydraulic  and  hydrologic  analyses  in 
connection  with  a  community's  review 
of  proposed  development  in  floodways. 
this  requirement  is  a  clarification  of  die 
meaning  impHcit  in  the  current 
regulations  and.  therefore,  local 
ordinances  do  not  need  to  be  changed  to 
reflect  this  clariflcation. 

Coastal  High  Hazard  Area  and  Erosion 
Considerations  for  Sand  Dunes 

Six  commentators  addressed  this 
proposed  rule  and  all  expressed  general 
support  for  including  primary  frontal 
dunes  in  V-zones  and  considering  dune 
erosion  during  the  base  flood  event  in 
order  to  better  reflect  coastal  areas 
actually  at  risk.  However,  clarification 
of  the  intent  of  the  final  rule  is 
necessary  to  resolve  apparent 
misunderstandings  of  the  proposed  rule 
as  expressed  by  several  of  the 
commentators. 

The  final  rule  definition  of  coastal 
high  hazard  area  includes  all  primary 
frontal  dunes.  Therefore,  the  boundary 


line  of  the  V-zone.  at  a  minimum, 
becomes  the  landward  "toe"  of  the 
dune.  Figure  1  clarifies  the  evaluation 
criterion  for  considering  such  dunes  as 
effective  barriers  to  base  flood  storm 
surges  and  associated  wave  action  and 
depicts  the  inland  limit  of  the  dune.  This 
figure  also  illustrates  another  provision 
of  the  rule  that  the  cross-sectional  area 
of  the  dune,  as  measured  from  the  ocean 
side  of  the  dune  crest  and  above  the  100- 
year  Stillwater  flood  level  (SWFL).  must 
be  at  least  540  square  feet  in  order  for 
the  dune  to  be  considered  effective  in 
attenuating  wave  action.  Under  the  rule 
all  dunes  with  a  cross-sectional  area 
less  than  540  square  feet  will  be  treated 
as  completely  eroded  during  the  100- 
year  storm  in  the  preparation  of  FIRMs. 
Such  a  dune  will  not  be  credited  with 
offering  any  protection  against  flooding 
or  wave  action  to  areas  on  the  landward 
side  of  that  diuie.  For  dunes  with  a 
cross-sectional  area  smaller  than  540 
square  feet,  the  methods  used  to 
determine  areas  subject  to  wave  action 
will  be  employed  as  if  the  dune  did  not 
exist.  Conversely,  any  dune  with  a 
cross-sectional  area  greater  than  540 
square  feet  may  not  be  totally  destroyed 
during  the  lOO-year  event  and  the  dune 
will  be  credited  with  offering  some  level 
of  protection  to  areas  on  its  landward 
side.  In  this  case,  the  method  used  to 
determine  areas  subject  to  wave  action 
will  be  employed  in  conjunction  with  a 
dune  erosion  model  which  predicts  how 
much  of  the  dune  will  be  eroded  and 
how  much  protection  it  provides. 

BiujNO  cooc  tna-oi-M 


SAND  RESERVOIR  TO  BE  ANALYZED 
TO  DETERMINE  DUNE  FAILURE 
POTENTIAL 


VERTICAL  UNE  FROM  PEAK 
OF  FRONTAL  DUNE 


INLAND  EXTENT  OF 
PRIMARY  FRONTAL  DUNE 


N.G.V.D.— ^ 


FACTORS  TO  BE  CONSIDERED  IN  DETERMINING 
DUNE  FAILURE  POTENTIAL  AND  V  ZONE  MAPPING 
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1.  One  State  government  and  one 
association  commented  that  by  choosing 
the  50  percentile  (median)  cross- 
sectional  area  of  540  square  feet  as  a 
criterion,  FEMA  has,  by  definition, 
underestimated  dune  erosion  in  half  of 
all  base  (100-year)  flood  events  (see 
figure  2).  The  commentators  suggested 
using  the  90-95  percentile  in  figure  2. 
which  represents  a  cross-sectional  area 
of  1,000  square  feet  or  more. 

The  risk  analysis  methodology 
decisions  incorporated  in  the  NFIP  have 
traditionally  been  based  on  selection  of 
a  median  value,  i.e.,  an  estimate  that  has 
an  equal  chance  of  being  too  high  or  too 
low.  Such  has  been  the  case  in 
estimation  of  100-year  flood  discharges 
and  base  flood  elevations.  It  would  be 
inconsistent  to  select  a  criterion  for 
evaluating  dune  integrity  which  would 
overestimate  dune  erosion  more  than 
50%  of  the  time.  Further,  a  value  other 
than  the  median  value  would  be 
inequitable  in  the  determination  of 
actuarial  insurance  rates. 

In  addition,  dunes  that  meet  the  cross- 
sectional  criteria  of  540  square  feet  will 
not  necessarily  be  considered  as 
providing  total  protection  from  the  100- 
year  flood.  A  post-flood  eroded  profile 
of  the  dune  will  be  considered  in 
computing  wave  runup  on  the  dune  face 
and  overtopping  on  the  dune  crest  when 
appropriate. 

It  is  important  to  note  that  a  criterion 
of  540  square  feet  for  the  cross-sectional 
area  above  the  storm  surge  elevation 
and  seaward  of  the  dune  crest 
represents  a  dune  of  significant  size. 
FE^ftA  believes  use  of  this  area  is 
appropriate  because  it  is  consistent  with 
other  median  values  utilized  in  the  NFIP 
and  is  based  on  an  empirical 
relationship  between  the  quantity  of 
sand  that  would  be  removed  fit)m  a 
frontal  dune  and  the  recurrence  interval 
of  the  local  storm  tide. 

2.  Several  commentators  expressed 
concern  that  site-specific  conditions 
should  be  analyzed  in  determining 
potential  dune  erosion  rather  than 
adopting  a  criterion  for  general  dune  - 
integrity.  FEMA  has  assessed  the  state- 
of-the-art  in  erosion  modeling 
approaches  and  determined  that  they 
are  not  always  effective  in 
differentiating  between  local  conditions. 
Moreover,  site  specific  analyses  will  be 
considered  in  each  flood  risk  analysis 
performed.  Measurements  of  dunes  will 
be  taken  locally  to  determine  the  volume 
of  sand  in  the  dime  and  whether  the 
dune  meets  the  540  square  feet  criterion. 
Where  the  dune  does  not  meet  the  540 
square  feet  criterion,  site  specific 
conditions  will  be  considered  in 
estimating  a  post-storm  dune  profile  for 
wave  rtmup  and  overtopping 


computations.  Where  the  dune  does 
meet  the  criterion,  the  protection 
afforded  by  the  post-storm  configuration 
of  the  dune  will  be  factored  into  the 
wave  runup  calculations. 

3.  A  State  commentator  suggested  that 
FEMA  develop  provisions  which  take 
into  account  long-term  erosional  retreat 
rates  of  oceanfit>nt  shorelines  in  its 
mapping.  The  issue  of  using  future  risk 
conditions,  such  as  long-term  erosion 
effects,  in  fiood  risk  analysis  and 
mapping  has  been  previously  examined 
by  FEMA.  The  NFIP  legislation  has  not 
previously  addressed  long-term  erosion 
and  a  consistent  data  set  does  not  now 
exist  to  allow  FEMA  to  imiformly 
consider  long-term  erosion  in  the 
mapping  of  flood  risks.  FEMA  has 
addressed  this  issue  in  the  past  by 
striving  to  maintain  the  accuracy  of  its 
maps  through  periodic  map  revisions. 
Additional  efforts  in  erosion  risk 
analysis  and  management  will  be 
forthcoming  as  FEMA  implements  the 
provisions  of  section  544  of  the  Housing 
and  Community  Development  Act  of 
1987  pertaining  to  erosion. 

4.  Several  associations  and  a  State 
agency  commented  that  FEMA  should 
incorporate  restrictive  building 
requirements  in  aroas  subject  to  wave 
action.  Language  to  amend  S  60.3(e)(7) 
was  suggested.  It  was  also  suggested 
that  FEMA  estabUsb  regional  coastal 
construction  requirements  for  structural 
foundations  and  that  FEMA  incorporate 
its  Coastal  Construction  Manual  into  the 
final  rule.  Revision  of  flood  plain 
management  regulations  for  coastal 
areas  is  not  being  considered  by  FEMA 
during  FY  1988  rulemaking.  Presently, 
the  NFIP  regulations  for  construction  in 
V-zones  at  5  80.3(e)(4)  and 

S  60.3(a)(5)(ii)  do  require  more  rigorous 
construction  standards  such  as  piling  or 
column  foundations  and  anchoring  for 
wind  and  water  forces  designed  to 
exceed  100-year  values  for  wind  and 
water  loading.  With  the  final  rule,  these 
restrictive  standards  will  become  more 
comprehensive  in  geographic  extent  by 
the  inclusion  of  all  primary  frontal 
dunes  in  the  V-zone,  and  the  extension 
of  V-zones  into  areas  behind  dunes 
which  do  not  have  substantial  cross 
sections. 

Further,  S  60.3(e)(7)  prohibits  any 
man-made  alteration  of  sand  dunes  in 
V-zones  which  would  increase  potential 
flood  damage.  Most  development  that 
currently  alters  frontal  dunes  occurs  on 
dunes  mapped  as  outside  Ihe  V-zone. 
The  final  rule  incorporates  all  primary 
frontal  dunes  into  the  V-zone  and  . 
thereby  makes  S  60.3(e)(7)  much  more 
encompassing  and  effective  in 
protecting  the  integrity  of  frontal  dune 
systems.  It  is  envisioned  that,  as  new 


V-zone  delineations  are  established 
under  the  rule,  construction  activity 
(e.g..  excavation  and  grading)  which 
would  jeopardize  the  integrity  of 
primary  finintal  dunes  will  be  prohibited 
by  communities  participating  in  the 
NFIP. 

With  regard  to  coastal  foimdation 
construction,  while  S  60.3(e)(4)  does  not 
specifically  state  that  foundation  design 
should  incorporate  an  increase  in 
foundation  loadings  due  to  erosion  of 
supporting  soil  during  a  base  flood 
event,  this  requirement  is  implicit  in 
subparagraph  (ii)  of  this  section. 

The  current  regulation  is  in  agreement 
with  the  Coastal  Construction  Mcuiual 
and.  thus,  the  latter  does  not  need  to  be 
incorporated  into  the  rule.  However, 
communities  and  interested  parties  are 
encouraged  to  utilize  the  manual  for 
additional  design  considerations. 
Further.  FEMA  recognizes  and 
encourages  those  local  and  State 
governments  that  wish  to  adopt  more 
restrictive  requirements  than  FEMA's 
standards  to  do  so. 

5.  Another  State  suggested  that  FEMA 
include  a  definition  in  the  rule  for 
"alterations  of  sand  dunes."  FEMA 
believes  the  term,  "man-made  alteration 
of  sand  dunes"  as  used  in  S  60.3(e)(7].  is 
self-explanatory;  therefore,  a  definition 
is  not  necessary. 

6.  A  joint  comment  submitted  by  three 
associations  suggested  that  bluffs, 
secondary  dunes,  wetlands  and  other 
coastal  barriers  be  included  in  V-zones. 
This  suggestion  is  outside  the  realm  of 
the  proposed  nde.  Further,  the  definition 
of  coastal  high  hazard  area  (V-zone) 
remains  related  to  areas  impacted  by 
significant  wave  action.  Primary  frontal 
dunes  are  being  included  in  V-zones 
because  they  are  features  that  absorb 
the  bnmt  of  the  wave  action.  Areas  such 
as  coastal  wetlands,  secondary  dunes, 
and  bluffs  are  not  consistently  affected 
by  wave  action  duryig  flood  events  and, 
thus,  should  not  be  included  in  V-zones 
by  definition.  Where  such  features  can 
be  shown  to  be  subject  to  significant 
wave  action  in  major  storms  through  the 
engineering  analyses  performed  in  a 
flood  risk  study,  they  will  be  included  in 
V-zones. 

7.  A  State  agency  suggested  that 
FEMA  immediately  provide  revised 
FIRM'S  reflecting  the  new  criterion  for 
erosion  consideration  for  sand  dunes  to 
any  coastal  community  requesting  such 
a  revision,  rather  than  waiting  to 
incorporate  the  changes  in  new  flood 
risk  assessment  studies  or  restudies.  It  is 
FEMA's  intention  to  eventually  revise 
all  FIRM'S  where  the  V-zones  may  be 
presentiy  underestimated.  These 
revisions  must  be  processed  through  the 


normal  map  revision  procedures  rather 
than  by  special  restudy  effort  because  of 
current  budgetary  constraints.  Priorities 
for  performing  map  updates  through  the 
restudies  and  revisions  procedures  for 
communities  impacted  by  the  new 
erosion  criteria  will  be  based  on  cost/ 
benefit  considerations,  as  is  presently 
the  case  with  determining  priorities  for 
other  types  of  restudiesl  A  community's 
need  for  revised  V-zone  mapping  will  be 
a  factor  in  determining  its  priority. 
Where  costs  can  be  reduced  through 
local  cost-sharing,  or  other  approaches, 
adjustments  in  priority  will  be  made. 

Requirements  for  Maintenance  of 
Altered  Watercourses 

Seven  commentators  addressed  this 
proposed  rule  including  three  State 
governments,  two  local  governments 
and  two  associations.  Four 
commentators  generally  supported  the 
rule  but  proposed  modifications  or 
substitute  language:  ond  commentator 
did  not  directly  address  the  issue:  and 
two  conunentators  objected  to  the 
proposed  rule,  citing  problems  with 
access  to  private  property,  cost  and 
legal  Uability  associated  with 
mandatory  maintenance. 
■    1.  Two  local  governments  and  two 
associations  pointed  out  that  not  all 
altered  or  relocated  watercourses  will 
require  maintenance  of  their  flood 
carrying  capacity  by  virtue  of  their 
design.  They  asserted  that  the  design 
criteria  for  a  watercourse  may  include 
factors  that  account  for  regrowth  of 
vegetation,  sediment  deposition,  etc. 
thus  obviating  the  need  for  maintenance. 
FEMA  agrees  that  such  situations 
should  be  addressed  in  the  final  rule  and 
a  new  paragraph  (a)(13)  has  been  added 
to  S  65.6. 

"The  new  paragraph  provides  that  in 
lieu  of  the  requirement  to  submit 
documentation  that  the  provisions  of 
§  60.3(b)(7)  will  be  met  prior  to  FEMA's 
revising  the  NFIP  map  to  reflect  the 
flood  hazard  mitigation  effects  of  the 
altered  or  relocated  watercourse,  a 
community  may  submit  certification  by 
a  registered  professional  engineer  that 
the  project  has  been  designed  to  retain 
its  flood  carrying  capacity  without 
periodic  maintenance. 

2.  A  local  government  and  an 
association  suggested  that  altered  or 
relocated  watercourses  on  open  space 
areas  such  as  golf  courses  where  no 
existing  development  will  be  impacted 
should  be  exempted  from  the 
maintenance  requirement.  FEMA's 
concern  in  this  rule  deals  only  with  the 
maintenance  of  modifications  of 
watercourses  for  which  flood  control 
benefits  have  been  reflected  or  are 
proposed  to  be  reflected  on  flood  maps. 


This  is  very  rarely,  if  ever,  the  case  in 
undeveloped  areas.  Further,  if  a  map 
revision  is  not  sought  on  the  basis  of 
watercourse  alteration,  then  FEMA 
agrees  that  the  data  submission 
requirement  regarding  watercourse 
maintenance  does  not  apply  and  FEMA 
would  not  request  a  community  to  make 
such  a  submission. 

3.  Conunents  from  a  local  govenunent 
and  an  association  suggested  that  the 
proposed  amendments  to  §  65.6  be 
deleted  or  revised  due  to  problems  of 
access  to  private  property,  cost,  legal 
liability  and  environmental  impacts.  It  is 
important  to  note  that  FEMA  is  not 
creating  a  new  requirement  for 
maintenance  of  altered  or  relocated 
watercourses  by  the  final  rule.  Such  a 
requirement  has  existed  for  many  years 
under  S  60.3(b)(7).  Instead,  the  final  rule 
merely  establishes  a  procedure  whereby 
FEMA  can  verify  that  maintenance, 
where  appropriate,  will  be  carried  out 
for  new  watercourse  alterations  for 
which  map  revisions  are  being  sought. 
The  final  rule  enables  FEMA  to  obtain 
documentation  as  to  the  natiu«  of  the 
maintenance  activities  to  be  performed, 
the  frequency  with  which  they  will  be 
performed,  and  the  title  of  the  local 
official  who  will  be  responsible  for 
assuring  that  the  maintenance  activities 
are  accomplished.  If  it  is  prohibitive  for 
a  communify  to  maintain  its  altered  or 
relocated  watercourses  (for  whatever 
reason),  FEMA  will  not  credit  the  flood 
control  benefit  of  those  projects  on  its 
maps.  It  is  up  to  each  conmiunity  to 
evaluate  the  benefit  of  lower  BFE's  and 
reduced  Special  Flood  Hazard  Areas 
versus  the  costs  of  maintaining  its 
watercourse  modifications  originally 
intended  for  these  purposes. 

4.  A  local  government,  a  State  agency 
and  two  associations  addressed  the 
environmental  considerations  connected 
with  maintenance  of  altered 
watercourses.  Some  commented  that 
implementation  policies  for  maintenance 
of  altered  watercourses  should  be 
developed  in  concert  with  other  Federal 
agencies  and  that  such  policies  should 
specify  criteria  which  is 
environmentally  sensitive.  While  FEMA 
agrees  that  there  is  a  need  for  better 
coordination  among  appropriate  Federal 
agencies  in  regard  to  environmental 
issues  and  the  Federal  permitting 
process  in  connection  with  the 
maintenance  of  altered  watercourses, 
the  final  rule  is  not  the  appropriate 
mechanism  by  which  to  address  these 
issues.  Further,  it  is  imlikely  that 
situations  will  arise  where  the  alteration 
of  watercourses  for  flood  control 
purposes  would  be  permitted,  but 
maintenance  of  such  alterations  would 
not.  Should  such  situations  occur,  then 


FEMA  will  not  revise  the  map  to  reflect 
the  mitigating  effects  of  the  altered 
watercourse  and.  therefore,  no 
maintenance  responsibilities  will  be 
imposed. 

5.  A  State  government  and  an 
association  suggested  that  FEMA  should 
require  communities  to  report 
periodically  regarding  their  maintenance 
activities  and  the  continued 
effectiveness  of  their  altered 
watercourses.  FEMA  agrees  with  the 
concept  of  monitoring  communify 
compliance  with  this  requirement  and  is 
considering  modification  of  the 
Communify  Assistance  Visit  I>rogram  to 
include  elements  relative  to  the 
maintenance  of  altered  watercourses. 
However,  establishing  a  formal 
reporting  requirement  would  create  an 
uimecessary  paperwork  burden  on  NFIP 
communities  and  an  unnecessary 
administrative  burden  on  the  Agency. 
Therefore,  reporting  requirements  will 
not  be  included  in  the  final  rule. 

6.  The  same  two  commentators 
suggested  that  in  rapidly  urbanizing 
areas,  future  development  of  the 
watershed  upstream  from  the  altered 
watercourse  should  be  considered  in 
estimating  design  flows  and  flood  plain 
limits.  They  asserted  that  with  any  flood 
control  project,  there  is  a  potential  for 
the  benefits  to  be  partially  or  completely 
negated  by  upstream  development 
which  increases  runoff  and  the  100-year 
flood  discharge.  F^IA  has  taken  these 
comments  under  advisement.  A  study  is 
presently  underway  to  examine  the 
feasibihfy  of  considering  future 
development  in  flood  risk 
determinations.  However,  certain 
administrative  issues  become 
immediately  apparent.  First  is  the  issue 
of  equitable  charging  of  actuarial 
premium  rates  for  flood  insurance 
coverage  when  rates  are  based  on  future 
rather  than  current  risk  conditions. 
Secondly,  the  estimation  of  future 
development  and  its  effects  on 
hydrologic  conditions  adds  an 
additional  level  of  uncertainty  on  the 
regulatory  data  established.  'This  data 
remains  subject  to  individual  rights  to 
appeal,  and  therefore,  must  be 
scientifically,  technically  and  legally 
defensible.  While  FEMA  is  aware  of  the 
impact  of  possible  future  urbanization 
on  the  flood  risk,  these  significant 
administrative  concerns  may  prove  too 
complex  to  implement  effectively. 
Nevertheless,  communities  are 
encouraged  to  address  the  issue  of  the 
impacts  of  upstream  future  development 
on  the  potential  benefits  of  a  flood 
control  project  and  adopt  more 
restrictive  local  standards  as  necessary. 
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7.  One  State  suggested  that  FEMA 
require  pnraf  from  any  applicant  for  a 
map  revision,  based  on  an  altered 
watereourse,  that  a  State  permit  has 
been  granted  before  FEMA  modifies  the 
flood  plain  delineation  on  the  FIRM. 
Requiring  proof  of  a  State  permit. is  not 
an  appropriate  FEMA  function  in  this 
activity.  Typically,  permitting  processes 
occur  in  advance  of  installation  of  a 
flood  control  project,  whereas  a  FEMA 
map  revision  occurs  after  the  project's 
completion.  To  require  proof  of  a  State 
permit  would  be  an  after-the-fact  effort 
solely  to  police  compliance  with  State 
laws.  Instead,  FEMA  requires  at 

§  60.3(a)(2)  that  communities  review  all 
proposed  developments  to  assure  that 
all  necessary  permits  have  been 
received  from  those  governmental 
agencies  firom  which  approval  is 
required  by  Federal  or  State  law. 
Further,  in  correspondence  with 
applicants  for  map  revisions,  FEMA 
emphasizes  the  responsibility  of  the 
applicant  to  obtain  all  required  permits, 
and  to  assure  that  the  conununity  has 
been  informed  of  the  revision  request. 

8.  Another  State  suggested  that  by 
delineating  to  local  citizenry  the 
potential  adverse  consequences  and 
benefits  of  sound  watershed 
management,  it  is  possible  to  increase 
the  likelihood  of  gaining  local  support 
for  the  maintenance  of  watercourse 
issue.  FEMA  recognizes  the  virtues  of 
this  suggestion;  however,  the  issue  of 
pubHc  awareness  activities  is  beyond 
the  scope  of  this  rulemaking. 
Nevertheless,  FEMA  encourages  State 
and  local  governments  to  conduct  public 
awareness  efforts  regarding  sound 
watershed  management. 

Flood  Plain  Management  Criteria  for 
Regulatory  Floodways 

Five  comments  were  received  on  this 
issue  from  three  States  and  two 
associations.  One  commentator  found 
the  proposed  language  insufficient  and 
suggested  substitute  language;  three 
commentators  supported  the  proposed 
rule:  and  one  commentator  objected  to 
allowing  any  encroachment  within  the 
floodway. 

The  final  rule  to  amend  i  60.3(d)(3)  is 
intended  to  make  clear  the  intent  that 
hydrologic  and/or  hydraulic  analyses  be 
performed  as  a  part  of  a  community's 
decision  making  regarding  proposed 
encroachments  in  the  floodway. 
Development  actions  that  result  in  no 
rise  in  BFE's  have  always  been  allowed 
by  the  NFIP  regulations  and  their 
prohibition  was  not  addressed  in  this 
rulemaking.  Therefore,  the  comment 
opposing  encroachment  in  the  floodway 
is  not  being  considered  at  this  time. 
Further,  standards  more  restrictive  than 


the  NFIP  can  always  be  adopted  by 
States  or  commimities  and  FEMA 
encourages  such  action. 

1.  One  State  and  an  association 
suggested  specific  hydraulic  modeling 
procedures  for  demonstrating  that  the 
proposed  encroachment  does  not  restilt 
in  any  increase  in  the  BFE's.  The 
procedures  suggested  are  consistent 
with  those  set  forth  in  9  65.7  and  they 
are  suitable;  however,  under  certain 
situations,  alternate  analytical 
approaches  may  also  suffice.  FEMA 
does  not  want  to  establish  procedures 
that  would  preclude  the  use  of 
alternative  approaches.  Rather,  the  final 
rule  is  an  effort  to  ensure  that 
communities  base  their  floodway 
encroachment  decisions  on  hydrologic 
and  hydraulic  analyses  performed  in 
accordance  with  standard  engineering 
practice  which  demonstrate  that  the 
proposed  encroachments  do  not  result  in 
any  increase  in  BFE's. 

2.  Substitute  language  was  provided 
by  an  association  that  would  give  the 
local  flood  plain  administrator  the 
option  of  determining  when  and  if  a 
hydraulic  or  hydrologic  analysis  would 
be  necessary.  To  allow  the  community 
to  have  the  option  of  requiring  an 
engineering  analysis  would  result  in 
perpetuation  of  the  current  situation 
which  has  proven  unsuitable,  i.e., 
unsupported  decision  making.  Instead, 
the  final  rule  assures  that  the 
community  obtains  an  engineering 
analysis  on  which  to  base  the  decision 
regarding  proposed  development  in  the 
floodway.  The  final  rule  does  not 
preclude  the  analysis  fi^m  being 
performed  by  the  local  flood  plain 
administrator  if  he  or  she  has  the 
technical  expertise  to  do  so.  The  local 
flood  plain  administrator  does  have  the 
authority  to  specify  the  depth  of  the 
analysis  which  should  be  governed  by 
common  sense  and  the  level  of  detail 
dependent  on  the  nature  of  the  proposed 
action.  Computer  modeling  may  not  be 
required  in  every  instance;  however, 
supporting  dociunentation  sufficient  to 
show  that  a  zero  rise  in  BFE's  would 
result  should  be  obtained  by  the 
conununity  and  maintained  on  file. 

3.  The  same  association  asked 
whether  other  methods  of  mitigating  the 
impact  of  the  encroachment  such  as 
public  land  acquisition  of  the  impacted 
area  or  hold  harmless  agreements  would 
be  acceptable  in  lieu  of  an  engineering 
analysis.  FEMA  believes  that  before 
determining  the  appropriate  form  of 
compensatory  action,  an  engineering 
analysis  to  determine  the  impact  of  the 
encroachment  would  still  be  necessary. 
Further,  FEMA  would  not  encourage 
hold  harmless  agreements  because  such 


agreements  are  likely  to  be  between  the 
project  sponsor  and  die  affected 
properties'  owners  and  are  likely  to 
exclude  indemnification  of  the  National 
Flood  Insurance  Fund  which  would 
likely  be  susceptible  to  increased 
payments  to  individual  policyholders 
when  they  submit  claims  for  the 
increased  flood  damages  caused  by  the 
project.  Before  approving  such  a  project 
FEMA  would  require  assiu-ances  that  no 
insurable  structures  are  adversely 
impacted.  This  assurance  is  discussed  in 
greater  detail  in  the  following 
subheading. 

One  commentator  incorrectly 
analyzed  the  effect  of  the  amendment  to 
S  60.3(d)(3)  by  stating  that  all  floodway 
encroachments  will  require  that     ^ 
analyses  be  submitted  to  FEMA  prior  to 
issuance  of  a  flood  plain  use  permit  to 
assure  a  community's  compliance  in  the 
NFIP.  The  final  rule  amending 
S  60.3(d)(3)  retains  decision  making  for 
permitting  encroachments  that  cause  no 
rise  in  BFE's  at  the  local  level.  The 
commentator  is  referring  to  amendments 
adding  S  60.3(c)(13)  and  S  60.3(d)(4) 
which  pertain  to  development  that 
would  result  in  BFE  increases  exceeding 
the  NFIP  standards.  These  amendments 
are  discussed  under  the  following 
subheading. 

Revision  of  FIRMs  To  Reflect  BFE 
Increases  Exceeding  NFIP  Standards 

Six  comments  on  this  rule  were 
received  from  four  States  and  two 
associations.  Three  commentators 
agreed  with  the  concept  but  expressed 
concerns,  two  supported  the  amendment 
and  one  objected  to  any  change  to  S  60.3 
at  the  present  time. 

The  intent  of  the  final  rule  is  to 
establish  a  mechanism  within  the  NFIP 
regulations  to  allow  for  exceptions  to 
the  limitations  on  BFE  increases 
contained  in  §  60.3  (c)(10)  and  (d)(3)  to 
accommodate  situations  where  the 
proposed  flood  plain  actions  can  result 
in  reduced  flood  hazards  or  have  a  net 
pubUc  benefit.  The  final  rule  also 
prevents,  or  compensates  for,  adverse 
impacts  on  property  owners  and  the 
National  Flood  Insurance  Fund,  and 
assures  proper  notification  of  all 
affected  property  owners.  This  is 
achieved  through  the  submission  to 
FEMA  of  an  application  for  conditional 
map  revision  for  such  action  prior  to 
permitting  the  encroachments  to  occur. 
The  application  will  include  scientific 
and  technical  information  to  support  the 
request  evidence  that  a  BFE  increase  is 
justified  that  all  engineering 
alternatives  have  been  considered  and 
determined  to  be  imsoitable,  that 
community  approval  has  been  obtained. 


that  no  insurable  structures  are 
impacted,  and  that  any  property  owners 
adversely  impacted  are  properly 
notified. 

1.  An  association  submitted  the 
following  questions  regarding  this  issue. 
First,  must  the  community  pay  FEMA  for 
the  review  of  the  conditional  map 
revision  request?  The  appropriate  initial 
fee  or  a  request  for  exemption  from  the 
fee  would  be  required  as  specified  by 

S  72.5  of  the  existing  rule.  Second,  will 
FEMA  establish  a  schedule  for  review  of 
the  request  in  order  to  process  it  without 
undue  delay  and  hardship  to  the 
applicant?  Such  a  schedule  presently 
exists  at  S  72.4  of  4he  NFIP  regulations. 
Third,  will  FEMA  allow  the 
determination  to  be  made  by  the  State 
Coordinator  for  the  NFIP  or  by  the 
FEMA  Regional  Offices?  Authority  to 
make  such  a  determination  is  not  being 
delegated  at  this  time. 

2.  A  State  agency  and  an  association 
suggested  that  the  final  rule  not  be 
limited  to  areas  where  no  existing 
development  would  be  impacted  by  the 
BFE  increases.  FEMA  points  out  that  in 
cases  where  structures  may  be  impacted 
by  proposed  projects  exceeding  the 
allowable  BFE's,  the  applicant  always 
heis  the  option  of  purchasing  and 
removing  them,  elevating  them  to  the 
new  base  flood  elevation  that  would 
result  from  construction  of  the  proposed 
project  or  providing  other  forms  of 
mitigatiaa. 

The  commentators  further  suggested 
that  adverse  impacts  to  the  National 
Flood  Insurance  Fund  could  be  avoided 
by  assessing  actuarial  rates  to  any 
structure  whose  owner  agrees  to  the 
increase.  The  final  rule  limits  conditions 
to  areas  where  no  insurable  structures 
are  impacted  because  no  workable 
mechairism  exists  for  indemnifying  the 
National  Flood  Insurance  Fund  to 
compensate  for  the  increased  claims 
likely  to  result  from  insured  or 
potentially  insurable  structures.  The 
creation  of  such  mechanisms  would  be 
prohibitively  complex  from  an 
administrative  standpoint. 

3.  These  commentators  also  stated 
that  simple  notification  to  all  affected 
property  owners  of  an  impending 
increase  in  BFE's  is  insufficient  and  that 
FEMA  should  verify  that  appropriate 
legal  arrangements  have  been  made 
before  such  a  project  is  permitted.  The 
ftnal  rule  provides  for  legal  notification 
to  all  impacted  property  owners  within 
and  outside  the  community,  explaining 
the  impact  of  the  proposed  action  on 
their  property.  In  connection  with  many 
such  projects,  the  community  will  also 
be  seeking  revisions  to  the  floodway 
designatioa  and  BFE  determinations. 
Such  actions  wiH  involve  due  process 


requirements  specified  under  Parts  65 
and  67  of  the  NFIP  regulations,  as  well. 
FEMA  believes  that  these  combined 
procedures  provide  for  sufficient 
notification  to  affected  property  owners 
and  an  opportimity  for  them  to  either 
publicly  participate  in  the  community's 
decision  making  or  to  avail  themselves 
of  a  legal  recourse,  if  desired. 
FEMA  does  not  believe  it  is 
appropriate  for  this  agency  to  identify 
what  constitutes  "appropriate  legal 
arrangements"  or  verify  that  such 
arrangements  have  been  made  in  each 
case. 

4.  Regarding  the  requirement  in  the 
final  rule  at  §  65.12(a)(2)  for  submission 
of  an  evaluation  of  alternatives  which 
do  not  result  in  BFE  increases  and 
demonstration  why  such  alternatives 
are  not  feasible,  another  association 
suggested  alternate  language.  The 
commentator  is  concerned  that 
communities  will  be  required  to  submit 
detailed  economic  analyses  of  numerous 
alternatives.  FEMA  believes  that  the 
alternate  wording  offered  by  the 
commentator  does  not  represent  a 
significant  difference  from  the  language 
of  the  proposed  rule.  The  intent  of  the 
final  rule  is  not  to  require  detailed 
economic  analyses,  but  instead  to 
ensure  that  communities  have 
considered  possible  engineering 
alternatives  which  would  not  raise  flood 
levels,  and  that  they  were  rejected  for 
legitimate  reasons. 

5.  A  State  agency  objected  to 
including  provisions  which  would  allow 
certain  development  exceeding  the  NFIP 
standards  for  BFE  increases  in  the  flood 
plain  management  criteria  section  of  the 
regulations.  The  commentator  feared 
that  such  exceptions  will  become  part  of 
all  NFIP  participating  communities'  local 
regulations  and  will  then  subject 
communities  to  increasing  requests  for 
floodway  revisions.  Further,  the 
commentator  stated  that  S  65.7, 
pertaining  to  floodway  revisions,  was 
adequate  and  that  exceptions  to  S  60.3 
(c)  and  (d)  should  not  be  incorporated 
into  the  NFIP  regulations. 

With  regard  to  local  adoption  of  the 
final  rule  amendments,  the  provisions  of 
S  60.3  (c)(13)  and  (d)(4)  of  the  final  rule 
need  only  be  adopted  in  local 
ordinances  if  a  community  elects  to  take 
advantage  of  them.  No  mandatory 
inclusion  of  these  amendments  in  all 
local  ordinances  adopted  by 
communities  participating  in  the  NFIP 
will  occur.  FEMA  estimates  receiving 
fewer  than  50  requests  per  year  for 
conditional  map  revisions  for  floodway 
encroachments. 

As  for  the  adequacy  of  S  65.7,  FEMA 
believes  that  the  existing  provisions  of 
S  65.7  do  not  sufficiently  acconunodate 


projects  which  by  their  natiue  must  be 
included  in  floodways  such  as 
stormwater  detention  basins,  dams  and 
bridges.  Section  65.7  enables 
communities  to  revise  the  boundaries  of 
a  floodway,  if  certain  criteria  are  met,  so 
as  to  no  longer  include  certain  proposed 
projects  within  the  floodway.  In 
addition,  under  §  65.7  the  revised 
floodway  limits  must  be  set  so  that 
neither  the  effective  BFE's  nor  the 
proposed  BFE's  are  increased  by  more 
than  one  foot  at  any  point.  Projects  such 
as  detention  basins,  dams  and  certain 
bridges  cannot  be  located  outside  the 
floodway  and  in  some  cases  the  BFE 
increases  caused  by  them  may  be 
greater  than  one  foot.  Thus,  §  65.7  does 
not  accommodate  all  situations  and  the 
final  rule  amending  i  60.3  is  necessary. 

The  current  regulations  constitute  a    ^ 
complete  prohibition  of  any 
development  in  the  floodway  which 
would  cause  any  rise  in  BFE's.  The 
current  regulations  also  prohibit  any 
action  in  a  flood  plain  which  would 
cause  more  than  a  one  foot  rise  in  BFE's 
when  a  floodway  has  not  been  adopted. 
Because  of  the  need  to  allow  for 
exceptions  to  the  limitations  on  BFE 
increases  in  cases  where  floodway  or 
flood  plain  projects  reduce  flood 
hazards  and/or  result  in  a  net  public 
benefit,  a  mechanism  for  such 
exceptions  must  be  established  in  the 
NFIP  regulations.  Without  such  a 
mechanism,  communities  cannot 
accommodate  such  proposed  projects 
and  FEMA  cannot  approve  map 
revisions  for  them.  "The  need  to  allow 
exceptions  such  as  these  will  increase 
as  more  States  and  communities  require 
stormwater  management  facilities  to 
offset  increased  runoff  rates  due  to 
development. 

Procedure  for  Map  Correction 

Eleven  comments  addressing  this 
proposed  rule  were  received  from  two 
States,  one  association,  one  individual, 
five  private  companies,  and  two  local 
govenrnTent  agencies.  Three 
commentators  supported  the  proposed 
rule,  one  objected  and  the  remainder 
expressed  concerns  as  a  result  of  their 
misinterpreting  the  proposed  rule. 

Seven  commentators  from  Texas 
expressed  the  same  concern  that  the 
proposed  rule  would  impact  commercial 
structures  with  loading  areas  below  the 
BFE.  The  commentators  apparently  did 
not  understand  that  the  amendment  has 
the  effect  of  deleting  an  unnecessary 
requirement  for  the  data  needed  to 
support  a  request  for  a  Letter  of  Map 
Amendment  (LOMA).  The  rule  change 
eliminates  the  need  for  appellants, 
seeking  a  LOMA.  to  incur  the  cost  of , 
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obtaining  and  providing  extraneous 
information  that  FEMA  does  not  use  in 
making  LOMA  determinations. 

The  commentators  appear  to  have 
construed  the  amendment  to  affect  the 
l.etter  of  Map  Revision  (LOMR)  process, 
which  it  does  not.  The  two  procedures 
are  explained  below  to  remedy  the 
confusion. 

The  LOMA  process  pertains  to  any 
owner  or  lessee  of  property  who 
believes  his  or  her  property  (at  natural 
grade]  has  been  inadvertently  included 
(i.e.,  mapped)  in  a  designated  Special 
Flood  Hazard  Area  (SFHA).  The 
governing  criterion  for  granting  the  \ 

LOMA,  which  technically  removes  a 
structure  from  the  SFHA  and  lifts  the 
Federal  requirement  for  mandatory 
flood  insurance  purchase,  is  whether  the 
lowest  adjacent  grade  to  the  structure  is 
at  or  above  the  base  flood  elevation. 

The  LOMR  process  applies  when 
alterations  of  topography  have  occurred 
and  specifically  pertains  to  structures 
which  have  been'elevated  by  fill. 
Requests  for  LOMRs  are  processed 
under  44  CFR  Part  65.  The  governing 
criteria  when  fill  is  involved  are  whether 
the  lowest  adjacent  grade  to,  and  the 
lowest  floor  (including  basement]  of,  the 
structure  are  at  or  above  the  BFE. 

The  final  rule  amending  S  70.3(b]  does 
not  affect  the  LOMR  process  or  the  flood 
plain  management  regulations  whidi 
communities  must  enforce.  To  be 
compUant  with  9  60.3(c]  of  the  NFIP 
regulations,  communities  must  require 
new  construction  in  the  SFHA  to  have 
the  lowest  floor  elevated  (by  whatever 
means]  to  or  above  the  BFE.  The  lowest 
adjacent  grade  to  the  structure  can  be 
below  the  BFE  and  still  be  compliant 
with  S  60.3(c],  but  it  would  not  qualify 
for  a  LOMR. 

Procedure  and  Fees  for  ConditionaL 
Approval  of  Map  Changes 

Three  commentators  made  up  of  two 
States  and  one  association  expressed 
support  for  this  rule. 

Standard  Flood  Insurance  Polfcy     I 

There  were  three  comments  on  the 
proposed  changes  to  the  Standard  Flood 
Insurance  Policy  (SFIP).  Two  expressed 
support  for  these  proposed  changes,  and 
one  stated  that  the  language  of  the 
change  specifically  excluding  coverage 
for  damage  caused  by  destabilization  of 
land  resulting  from  the  acaunulation  of 
water  in  subsurface  land  areas  was  not 
clear.  Since  this  proposed  change  was  in 
response  to  a  recent  court  decision. 
FEMA  feels  it  is  necessary  to  use  the 
language  of  the  court,  which  the 
proposed  rule  did,  and  so  this  final  rule 
makes  no  change  in  the  language  of  the 
proposed  rule. 


Also,  FEMA  has  concluded  that  the 
duplicate  policy  provision  in  the 
proposed  rule  should  be  made  more 
flexible.  The  proposed  rule  specified 
that,  when  duplicate  policies  (i.e.,  more 
than  one  policy  for  a  building  or  the 
contents  in  a  building)  were  discovered, 
the  earlier  policy  had  to  be  the  one  that 
was  kept  in  effect.  The  final  rule  permits 
the  policyholder  to  choose  which  policy 
to  keep  in  effect.  One  situation  in  which 
this  could  be  useful  is  where  a  lender 
piuchases  a  flood  insurance  policy  on 
behalf  of  the  borrower  when  the 
borrower  already  had  a  flood  insurance 
policy.  In  such  cases,  it  may  be  more 
convenient  to  the  parties  to  keep  the 
later  policy  purchased  by  the  lender  in 
effect. 

This  duplicate  policy  provision 
applies  to  all  NFIP  policies,  whether 
with  the  same  or  different  Write- Your- 
Own  companies  or  with  the  direct  NFIP 
business  or  with  both  the  direct  NFIP 
business  and  a  Write- Your-Own 
company. 

FEMA  has  determined,  based  upon  an 
Environmental  Assessment,  that  this 
rule  will  not  have  significant  impact 
upon  the  quahty  of  the  human 
environment  As  a  result,  an 
Environmental  Impact  Statement  will 
not  be  prepared.  A  finding  of  no 
significant  impact  is  included  in  the 
formal  docket  file  and  is  available  for 
public  inspection  and  copying  at  the 
Rules  Docket  Clerk,  Office  of  General 
Counsel.  Federal  Emergency 
Management  Agency,  500  C  Street  SW.. 
Washington.  DC  20472. 

This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and,  hence,  has 
not  undergone  regulatory  flexibiUty 
analysis. 

This  rule  is  not  a  "major  rule"  as 
defined  in  Executive  Order  12291,  dated 
February  27, 1981,  and,  hence,  no 
regulatory  analysis  has  been  prepared. 

FEMA  has  determined  that  this  rule 
does  not  contain  a  collection  of 
information  requirement  as  described  in 
section  3504(h)  of  the  Paperwork 
Reduction  Act 

List  of  Subjects  in  44  CFR  Parts  58. 60, 
61, 62, 65, 70.  and  72 

Flood  insurance.  Flood  plains,  Claims. 

Accordingly,  44  CFR  Chapter  L 
Subchapter  B,  is  amended  as  follows: 

PART  59-QENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  59 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978;  EO.  12127. 


959.1    (Amended] 
2.  Section  59.1  is  amended  as  follows: 
a.  By  revising  the  definition  of 

"Coastal  high  hazard  area"  to  read  as 

follows: 


"Coastal  high  hazard  area"  means  an 
area  of  special  flood  hazard  extending 
fiom  offshore  to  the  inland  limit  of  a 
primary  frontal  dune  along  an  open 
coast  and  any  other  area  subject  to  high 
velocity  wave  action  from  storms  or 
seismic  sources. 


b.  By  adding,  alphabetically,  a 
definition  of  "Primary  frontal  dune"  to    . 
read  as  follows: 

***** 

"Primary  fit)ntal  dune"  means  a 
continuous  or  nearly  continuous  mound 
or  ridge  of  sand  with  relatively  steep 
seaward  and  landward  slopes 
immediately  landward  and  adjacent  to 
the  beach  and  subject  to  erosion  and 
overtopping  from  high  tides  and  waves 
during  major  coastal  storms.  The  inland 
limit  of  the  primary  fix)ntal  dune  occurs 
at  the  point  where  there  is  a  distinct 
change  from  a  relatively  steep  slope  to  a 
relatively  mild  slope. 


PART  60— CRITERIA  FOR  LAND 
MANAGEMENT  AND  USE 

3.  The  authority  citation  for  Part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001.  et  seq.; 
Reorganization  Plan  No.  3  of  197fk  EO.  12127. 

9603    [AmwHied] 

4.  Section  60.3  is  amended  as  follows: 
a.  By  adding  a  new  paragraph  (c)(13) 

to  read  as  follows: 


(c)  *  •  * 

(13)  Notwithstanding  any  other 
provisions  of  9  60.3,  a  community  may 
approve  certain  development  in  Zones 
Al-30,  AE,  and  AH,  on  the  commtmity's 
FIRM  which  increase  the  water  surface 
elevation  of  the  base  flood  by  more  than 
one  foot,  provided  that  the  community 
first  applies  for  a  conditional  FIRM 
revision,  fulfills  the  requirements  for 
such  a  revision  as  established  under  the 
provisions  of  9  65.12.  and  receives  the 
approval  of  the  Administrator. 

b.  By  removing  in  paragraph  (d)(1)  the 
phrase  "(12)"  and  adding  in  its  place  the 
phrase  "(13)". 

c.  By  removing  in  paragraph  (d)(3)  the 
phrase  "that  would"  and  adding  in  its 
place  the  phrase  "unless  it  has  been 
demonstrated  through  hydrologic  and 
hydraulic  analyses  performed  in 
accordance  with  standard  engineering 


practice  that  the  proposed 
encroachment  would  not". 

***** 

.  d.  By  adding  a  aew  paragraph  (d)(4)  to 
read  as  follows: 
***** 

(d)  *  •  • 

(4)  Notwithstanding  any  other 
provisions  of  9  60.3,  a  community  may 
permit  encroachments  within  the 
adopted  regulatory  floodway  that  would 
result  in  an  increase  in  base  flood 
elevations,  provided  that  the  community 
first  applies  for  a  conditional  FIRM  and 
floodway  revision,  fulfills  the 
requirements  for  such  revisions  as 
established  under  the  provisions  of 
9  65.12,  and  receives  the  approval  of  the 
Administrator. 

e.  By  removing  in  paragraph  (e)(1)  the 
phrase  "(12)"  and  adding  in  its  place  the 
phrase  "(13)". 

PART  61— INSURANCE  COVERAGE 
AND  RATES 

5.  The  authority  citation  for  Part  61 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001.  et  seq: 
Reorganization  Plan  No.  3  of  1978;  E.0. 12127. 

961.4  [Amended] 

6.  Section  61.4  is  amended  by 
removing  in  paragraph  (c)  the  phrase  "or 
from  earthquakes"  and  adding  in  its 
place  the  phrase  ",  destabilization  or 
movement  of  land  resulting  from  the 
accumulation  of  water  in  subsurface 
land  areas,  earthquakes,". 

961.5  [Amended] 

7.  Section  61.5  is  amended  by 
removing  in  paragraph  (f](4]  the  words 
"driveways  and  other  surfaces  outside 
the  foundation  walls  of  the  building;" 
and  adding  in  their  place  the  words 
"walkways,  driveways,  patios,  and 
other  surfaces,  all  of  whatever  kind  of 
construction,  located  outside  the 
perimeter,  exterior  walls  of  the  insured 
building;"  and  by  adding  a  new 
paragraph  (j)  to  read  as  follows: 
***** 

(j)  Duplicate  policies  not  allowed. 
Property  may  not  be  insured  under  more 
than  one  policy  issued  under  the 
National  Flood  Insurance  Act  of  1968,  as 
amended.  When  the  insurer  finds  that 
duplicate  poHcies  are  in  effect,  the 
insurer  shall  by  written  notice  give  the 
insured  the  option  of  choosing  which 
policy  is  to  remain  in  effect.  If  the 
insured  chooses  to  keep  in  effect  the 
policy  with  the  earlier  effective  date,  the 
insurer  shall  by  the  same  written  notice 
give  the  insured  an  opportunity  to  add 
the  coverage  limits  of  the  later  policy  to 
those  of  die  earlier  policy,  as  of  the 
effective  date  of  the  later  policy.  U  the 


insured  chooses  to  keep  in  effect  the 
policy  with  the  later  effective  date,  the 
insurer  shall  by  the  same  written  notice 
give  the  insured  the  opportunity  to  add 
the  coverage  limits  of  the  earUer  policy 
to  those  of  the  later  policy,  as  of  the 
effective  date  of  the  later  policy.  In 
either  case,  the  insured  must  pay  the  pro 
rata  premium  for  the  increased  coverage 
limits  within  30  days  of  the  written 
notice.  In  no  event  shall  the  resulting 
coverage  limits  exceed  the  statutorily 
permissible  limits  of  coverage  under  the 
Act  or  the  insured's  insurable  interest, 
whichever  is  less.  The  insurer  shall 
make  a  refund  to  the  insured,  according 
to  applicable  NFIP  rules,  of  the  premium 
for  the  policy  not  being  kept  in  effect. 
For  purposes  of  this  paragraph  (j),  the 
term  "effective  date"  means  the  date 
coverage  that  has  been  in  effect  without 
any  lapse  was  first  placed  in  effect.  In 
addition  to  the  provisions  of  this 
paragraph  (j)  for  increasing  policy  limits, 
the  usual  procedures  for  increasing 
policy  limits  by  mid-term  endorsement 
or  at  renewal  time,  with  the  appropriate 
waiting  period,  are  applicable  to  the 
policy  the  insured  chooses  to  keep  in    . 
effect. 

Appendix  A(l)  of  Part  61 — [Amended] 

8.  Appendix  A(l)  of  Part  61,  Standard 
Flood  Insurance  Policy,  is  amended  as 
follows: 

a.  The  Dwelling  Form — Insuring 
Agreement  (appearing  immediately 
before  Article  I)  is  amended  by  adding 
after  the  phrase  "42  U.S.C.  4001.  et  seg." 
and  within  the  parentheses  the  phrase  ". 
hereinafter  called  the  Act"  and  by 
removing  the  clause  beginning  with  the 
words  "we  insure"  and  ending  at  the 
end  of  the  sentence,  and  adding  in  its 
place  the  following:  "we  insure  you  and 
your  legal  representatives  against  all 
"Direct  Physical  Loss  by  or  from  Flood", 
as  defined  in  Article  II  of  this 
Agreement,  to  the  insured  property,  to 
the  extent  of  the  actual  cash  value,  not 
including  any  antique  value,  of  the   . 
property  at  the  time  of  loss,  but  not 
exceeding  the  amount  which  it  would 
cost  to  repair  or  replace  the  property 
with  material  of  like  kind  and  quality 
within  a  reasonable  time  after  the  loss." 

b.  In  Article  II — Definitions,  the 
definition  of  "Direct  Physical  Loss  by  or 
from  Flood"  is  amended  by  adding  in 
the  first  sentence  after  the  word  "labor" 
and  before  the  word  "at"  the  words 
"and  the  labor  of  members  of  your 
household". 

c.  In  Article  III — Losses  Not  Covered, 
paragraph  A.1  is  amended  by  adding 
after  "landslide,"  and  before  "gradual 
erosion"  the  following:  "destabilization 
or  movement  of  land  resulting  from  the 


accumulation  of  water  in  subsurface 
land  areas,". 

d.  In  Article  fV — Property  Covered 
(Subject  to  "Property  Not  Covered" 
Provision),  paragraph  A.1  is  amended  by 
removing  the  comma  and  the  words  "if 
your"  after  the  words  "building's 
common  elements"  and  adding  in  their 
place  the  following:  "and  the  common 
elements  of  any  oUier  building  of  your 
condominium  association  covered  by 
insurance  that  is:  (i]  in  the  name  of  your 
condominium  association,  (ii)  provided 
under  the  Act,  and  (iii]  in  an  amount  at 
least  equal  to  the  actual  cash  value  of 
the  building's  common  elements  at  the 
beginning  of  the  current  policy  term  or 
the  maximum  building  coverage  limit 
available  under  the  Act,  whichever  is 
less;  provided  that  the  insurance  under 
this  policy  shall  be  excess  over  any 
insurance  in  the  name  of  your 
condominium  association  covering  the 
same-property  covered  by  this  policy: 
provided,  your  condominium"  and  by 
removing  after  the  words  "one  family 
and"  the  word  "if". 

e.  In  Article  IV — Property  Covered 
(Subject  to  "Property  Not  Covered" 
Provisions],  paragraph  A.7  is  amended 
by  adding  after  the  word  "labor"  and 
before  the  word  "at"  the  words  "and  the 
labor  of  members  of  your  household". 

f.  In  Article  IV — Property  Covered 
(Subject  to  "Property  Not  Covered" 
Provisions),  paragraph  C  is  amended  by 
removing  in  the  first  sentence  the  words 
"antique  furniture,"  and  the  words  ". 
antique  silver". 

g.  In  Article  IV — Property  Covered 
(Subject  to  "Property  Not  Covered" 
Provisions),  paragraph  D  is  amended  by 
adding  after  the  word  "labor"  and 
before  the  word  "at"  the  words  "and  the 
labor  of  members  of  your  household". 

h.  In  Article  V— Property  Not 
Covered,  paragraph  D  is  amended  by 
removing  the  words  "driveways  and 
other  surfaces,  outside  the  foundation 
walls  of  the  building"  and  adding  in 
their  place  the  words  "walkways, 
driveways,  patios,  and  other  surfaces, 
all  of  whatever  kind  of  construction, 
located  outside  the  perimeter,  exterior 
walls  of  the  insured  building." 

i.  In  Article  VIII— General  Conditions 
and  Provisions,  paragraph  E  is  amended 
by  removing  the  words  ".  but  with 
retention  of  the  expense  constant"  at  the 
end  of  paragraph  l.b;  and  by  removing 
the  words  "on  a  short-rate  basis"  and 
adding  in  their  place  the  words  "pro  rata 
but  with  retention  of  the  expense 
constant"  in  paragraph  l.c. 

j.  In  Article  VIII — General  Conditions 
and  Provisions,  paragraph  G  is  amended 
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by  revising  the  second  paragraph  to 
read  as  follows:  t 


This  policy  shall  not  be  renewed  and  the 
coverage  provided  by  it  shall  not  continue 
into  any  successive  policy  term  unless  the 
renewal  premium  payment  is  received  by  us 
at  the  office  of  the  NFIP  within  30  days  of  the 
expiration  date  of  this  policy,  subject  to 
Article  VlIl.F  of  this  appendix.  If  the  renewal 
premium  payment  is  mailed  by  certified  mail 
to  the  NFIP  prior  to  the  expiration  date,  it 
shall  be  deemed  to  have  been  received  within 
the  required  30  days.  The  coverage  provided 
by  the  renewal  policy  is  in  effect  for  any  loss 
occurring  during  this  30-day  period  even  if 
the  loss  occius  before  the  renewal  premium 
payment  is  received,  so  long  as  the  renewal 
premium  payment  is  received  within  the 
required  30  days.  In  all  other  cases,  this 
policy  shall  terminate  as  of  the  expiration 
date  of  the  last  policy  term  for  which  the 
premium  payment  was  timely  received  at  the 
office  of  the  NFIP,  and  in  that  event  we  shall 
not  be  obligated  to  provide  you  with  any 
cancellation,  termination,  policy  lapse,  or 
policy  renewal  notice  advising  you  of  any 
such  cancellation,  termination,  policy  lapse, 
or  policy  renewal;  provided,  however,  with 
respect  to  any  mortgagee  (or  trustee]  named 
in  the  declarations  form  attached  to  this 
policy,  this  insurance  shall  continue  in  force 
only  for  the  benefit  of  such  mortgagee  (or 
trustee)  for  30  days  after  written  notice  to  the 
mortgagee  (or  trustee]  of  termination  of  this 
policy,  and  shall  then  terminate. 

k.  Article  Vin — General  Conditions 
and  Provisions  is  amended  by  adding  a 
new  paragraph  T  to  read  as  follows: 

***** 

T.  Duplicate  policies  not  allowed.  Property 
may  not  be  insured  under  more  than  one 
policy  issued  under  the  Act.  When  we  find 
that  duplicate  policies  are  in  effect,  we  shall 
by  written  notice  give  you  the  option  of 
choosing  which  policy  is  to  remain  in  effect. 
If  you  choose  to  keep  in  effect  the  policy  with 
the  earlier  effective  date,  we  shall  by  the 
same  written  notice  give  you  an  opportunity 
to  add  the  coverage  limits  of  the  later  poticy 
to  those  of  the  earlier  policy,  as  of  the 
effective  date  of  the  later  policy.  If  you 
choose  to  keep  in  effect  the  policy  with  the 
later  effective  date,  we  shall  by  the  same 
written  notice  give  you  the  opportunity  to  add 
the  coverage  limits  of  the  earlier  policy  to 
those  of  the  later  poUcy,  as  of  the  effective 
date  of  the  later  policy.  In  either  case,  you 
must  pay  the  pro  rata  premium  for  the 
increased  coverage  limits  within  30  days  of 
the  written  notice.  In  no  event  shall  the  : 
resulting  coverage  limits  exceed  the        | 
statutorily  permissible  limits  of  coverage' 
under  the  Act  or  your  insurable  interest 
whichever  is  less.  We  shall  make  a  refund  to 
you,  according  to  applicable  NFIP  rules,  of 
the  premium  for  the  policy  not  being  kept  in 
effect  For  purposes  of  this  paragraph  T,  the 
term  "effective  date"  means  the  date 
coverage  that  has  been  in  effect  without  any 
lapse  was  Rrst  placed  in  effect.  In  addition  to 
the  provisions  of  this  paragraph  T  for 
increasing  policy  limits,  the  usual  procedures 
for  increasing  policy  limits  by  mid-term 
endorsement  or  at  renewal  time,  with  the 


appropriate  waiting  period,  are  appUcable  to 
the  policy  you  choose  to  keep  in  effect 

Appendix  A(2)  of  Part  61 — {Amended] 

9.  Appendix  A(2)  of  Part  61.  Standard 
Flood  Insurance  Policy  is  amended  as 
follows: 

a.  The  statement  in  braclcets 
immediately  following  the  heading 
"Standard  Flood  Insurance  Policy"  is 
amended  by  adding  after  the  word 
"Thereof  and  before  the  comma  the 
phrase  "(hereinafter  called  the  Act)". 

b.  The  paragraph  immediately 
following  the  heading  "General  Property 
Form"  is  amended  by  adding  after  the 
words  "actual  cash  value"  the  phrase  ". 
not  including  any  antique  value.". 

c.  The  following  headings  are 
amended  by  adding  article  nimibers  as 
indicated  below: 

Article  I^Persons  Insured 

Article  H— Definitions 

Article  III— Perils  Excluded 

Article  IV~Property  Covered  (Subject  to 
"Property  Not  Covered"  Provisions) 

Article  V— Property  Not  Covered 

Article  VI— Deductibles 

Article  VII — General  Conditions  and 
Provisions 

d.  In  newly  designated  Article  III — 
Perils  Excluded,  paragraph  D  is 
amended  by  adding  after  "landslide." 
and  before  "gradual  erosion"  the 
following:  "destabilization  or  movement 
of  land  resulting  from  the  accimiidation 
of  water  in  subsurface  land  areas,". 

e.  In  newly  designated  Article  IV — 
Property  Covered,  paragraph  B.2  is 
amended  by  removing  in  the  last 
paragraph  the  words  "antique 
furniture,"  and  the  words  "antique 
silver,". 

f.  In  newly  designated  Article  V — 
Property  Not  Covered,  paragraph  D  is 
amended  by  removing  the  words 
"driveways  and  other  surfaces  outside 
the  foimdation  walls  of  the  building" 
and  adding  in  their  place  the  words 
"waUcways,  driveways,  patios,  and 
other  surfaces,  all  of  whatever  kind  of 
construction.  located  outside  the 
perimeter,  exterior  walls  of  the  insured 
building." 

g.  In  newly  designated  Article  Vn — 
General  Conditions  and  Provisions, 
paragraph  J  is  amended  by  revising  the 
second  and  third  paragraphs  to  read  as 
follows: 
***** 

This  policy  shall  not  be  renewed  and  the 
coverage  provided  by  it  shall  not  continue 
into  any  successive  policy  term  unless  the 
renewal  premium  payment  is  received  by  the 
National  Flood  Insurance  Program  (NFIP)  at 
its  office  within  30  days  of  the  expiration 
date  of  this  policy,  subject  to  Article  VII.E  of 


this  appendix.  If  the  renewal  premium 
payment  is  mailed  by  certified  mail  to  the 
NFIP  prior  to  the  expiration  date,  it  shall  be 
deemed  to  have  been  received  within  the 
required  30  days.  The  coverage  provided  by 
the  renewal  policy  is  in  effect  for  any  loss 
occurring  during  this  30-d8y  period  even  if 
the  loss  occurs  before  the  renewal  premium 
payment  is  received  so  long  as  the  renewal 
premium  payment  is  received  within  the 
required  30  days. 

In  all  other  cases,  this  policy  shall 
termjnate  as  of  the  expiration  date  of  the  last 
policy  term  for  which  the  premium  payment 
was  timely  received  at  the  office  of  the  NFIP. 
and  in  that  event  the  Insurer  shall  not  be 
obligated  to  provide  the  Insured  with  any 
cancellation,  termination,  policy  lapse,  or 
policy  renewal  notice  advising  the  Insured  of 
any  such  cancellation,  termination,  policy 
lapse,  or  policy  renewal;  provided,  however, 
with  respect  to  any  mortgagee  (or  trustee) 
named  in  the  Declaration  form  attached  to 
this  poUcy,  this  insurance  shall  continue  in 
force  only  for  the  benefit  of  such  mortgagee 
(or  trustee)  for  30  days  after  written  notice  to 
the  mortgagee  (or  trustee)  of  termination  of 
this  policy,  and  shall  then  terminate. 

h.  In  newly  designated  Article  VII — 
General  Conditions  and  Provisions, 
paragraph  K  is  revised  to  read  as 
follows: 


K.  Cancellation  of  policy  by  insured.  1.  The 
Insured  can  cancel  this  policy  at  anytime  but 
a  refund  of  premium  will  be  made  only  when: 

a.  The  Insured  cancels  because  the  Insured 
has  transferred  ownership  of  the  insured 
property  to  someone  else,  in  this  case,  the 
Insurer  will  refund  to  the  Insured,  once  the 
Insurer  receives  the  Insured's  written  request 
for  cancellation  (signed  by  the  Insured)  the 
excess  of  premiums  paid  by  the  Insured 
which  apply  to  the  unused  portion  of  the 
policy's  term,  pro  rata  but  with  retention  of 
the  expense  constant 

b.  The  Insured  cancels  because  it  has  been 
determined  that  the  insured  property  is  not 
in  fact,  in  a  special  flood  hazard  area:  and  the 
Insured  was  required  to  purchase  flood 
insurance  coverage  by  a  private  lender  or 
Federal  agency  pursuant  to  Pub.  L  9^234, 
section  102;  and  the  lender  or  Federal  agency 
no  longer  requires  the  retention  by  the 
Insured  of  the  coverage.  In  this  event  if  no 
claims  have  been  paid  or  are  pending,  the 
premium  payments  will  be  refunded  to  the 
Insured  in  full,  according  to  applicable 
regulations. 

c.  The  Insured  cancels  a  policy  having  a 
term  of  three  (3)  years,  on  an  anniversary 
date,  and  the  reason  for  the  cancellation  is: 

(i)  A  policy  of  flood  insurance  has  been 
obtained  or  is  being  obtained  in  substitution 
for  this  policy  and  the  Insurer  has  received  a 
written  concurrence  in  the  cancellation  from 
any  mortgagee  of  which  the  Insurer  has 
actual  notice,  or  (ii)  the  Insured  has 
extinguished  the  insured  mortgage  debt  and 
is  no  longer  required  by  the  mortgagee  to 
maintain  the  coverage. 


Refund  of  any  premium  under  this 
subparagraph  "c"  shall  be  pro  rata  but  %vith 
retention  of  the  expense  constant 

i.  Newly  designated  Article  VII— 
General  Conditions  and  Provisions  is 
amended  by  adding  a  new  paragraph  X 
to  read  as  follows: 

***** 

X.  Duplicate  policies  not  allowed.  Property 
may  not  be  insured  under  more  than  one 
policy  issued  under  the  Act.  When  the 
Insurer  Finds  that  duplicate  policies  are  in 
effect  the  Insurer  shall  by  written  notice  give 
the  Insured  the  option  of  choosing  which 
policy  is  to  remain  in  effect  If  the  Insured 
chooses  to  keep  in  effect  the  pohcy  with  the 
earlier  effective  date,  the  Insurer  shall  by  the 
same  written  notice  give  the  Insured  an 
opportunity  to  add  the  coverage  limits  of  the 
later  policy  to  those  of  the  earlier  policy,  as 
of  the  effective  date  of  the  later  policy.  If  the 
Insured  chooses  to  keep  in  effect  the  policy 
with  the  later  effective  date,  the  Insurer  shall 
by  the  same  written  notice  give  the  Insured 
the  opportunity  to  add  the  coverage  limits  of 
the  earlier  policy  to  those  of  the  later  policy, 
as  of  the  effective  date  of  the  later  policy.  In 
either  case,  the  Insured  must  pay  the  pro-rata 
premium  for  the  increased  coverage  limits 
within  30  days  of  the  written  notice.  In  no 
event  shall  the  resulting  coverage  limits 
exceed  the  statutorily  permissible  limits  of 
coverage  under  the  Act  or  the  Insured's 
insurable  interest  whichever  is  less.  The 
Insurer  shall  make  a  refund  to  the  Insured, 
according  to  applicable  NFIP  rules,  of  the 
premium  for  the  policy  not  being  kept  in 
effect  For  purposes  of  this  paragraph  X,  the 
term  "effective  date"  means  the  date 
coverage  that  has  been  in  effect  without  any 
lapse  was  first  placed  in  effect.  In  addition  to 
the  provisions  of  this  paragraph  X  for 
increasing  policy  limits,  the  usual  procedures 
for  increasing  limits  by  mid-term 
endorsement  or  at  renewal  time,  with  the 
appropriate  waiting  period,  are  applicable  to 
the  policy  the  Insured  chooses  to  keep  in 
effect 

j.  The  Condominium  Association 
Endorsement  is  amended  by  adding  a 
new  paragraph  8  to  read  as  follows: 

•        •        ♦        *        * 

8.  The  Insurer  shall  not  be  liable  for  any 
loss  or  any  portion  of  any  loss  for  which 
payment  is  made  under  any  insurance  in  the 
name  of  any  condominium  unit  owner,  i.e., 
any  member  of  the  condominium  association. 

Appendix  A(3)  of  Part  61 — [Removed] 

10.  Part  61  is  amended  by  removing 
Appendix  A(3). 

Af^tendix  A(4)  of  Part  61— {Removed] 

11.  Part  61  is  amended  by  removing 
Appendix  A(4). 

PART  62— SALE  OF  INSURANCE  AND 
ADJUSTMENT  OF  CLAIMS 

12.  The  authority  citation  for  Part  62  is 
revised  to  read  as  set  forth  below  and 
the  authority  citations  following  all  the 
sections  in  Part  62  are  removed. 


Authority:  42  U.S.C.  4001;  et  seq.\ 
Reorganization  Plan  No.  3  of  1978:  E.0. 12127. 


§62.5    [Amendwl] 

13.  Section  62.5  is  amended  by 
removing  in  the  last  sentence  the  words 
"on  a  short-rate  basis."  and  adding  in 
their  place  the  words  "pro  rata  but  with 
retention  of  the  expense  constant." 

PART  65— IDENTIFICATION  AND 
MAPPING  OF  SPECIAL  HAZARD 
AREAS 

14.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001,  et  seq.; 
Reorganization  Plan  No.  3  of  1978;  E.0. 12127. 

S6S.6    [Amended] 

15,  Section  65.6  is  amended  by  adding 
new  paragraphs  (a)(12)  and  (a)(13)  to 
read  as  follows: 
***** 

(a)  *  '  • 

(12)  If  a  community  or  other  party  seeks 
recognition  from  FEMA,  on  its  FHBM  or 
FIRM,  that  an  altered  or  relocated  portion  of 
a  watercourse  provides  protection  from,  or 
mitigates  potential  hazards  of,  the  base  flood, 
the  Administrator  may  request  specific 
documentation  from  the  community  certifying 
that,  and  describing  how,  the  provisions  of 

{  60.3(b)(7]  of  this  subchapter  will  be  met  for 
the  particular  watercourse  involved.  This 
documentation,  which  may  be  in  the  form  of 
a  written  statement  from  the  Community 
Chief  Executive  Officer,  an  ordinance,  or 
other  legislative  action,  shall  describe  the 
nature  of  the  maintenance  activities  to  be 
performed,  the  frequency  with  which  they 
will  be  performed,  and  the  title  of  the  local 
community  official  who  will  be  responsible 
for  assuring  that  the  maintenance  activities 
are  accomplished. 

(13)  Notwithstanding  any  other  provisions 
of  §  65.6,  a  community  may  submit,  in  lieu  of 
the  documentation  specified  in  \  65.6{a](12), 
certification  by  a  registered  professional 
engineer  that  the  project  has  been  designed 
to  retain  its  flood  carrying  capacity  without 
periodic  maintenance. 

§65.13    [Redesignated  from  §65.11] 

16,  Part  65  is  amended  by 
redesignating  §  65.11  as  8  65.13  and 
adding  new  S  65.11  and  S  65.12  to  read 
as  follows: 

§65.11    Evahianon  of  sand  dunes  bi 
mapping  coastal  flood  hazard  areas. 

(a)  General  conditions.  For  purposes 
of  the  NFIP,  FEMA  will  consider  storm- 
induced  dime  erosion  potential  in  its 
determination  of  coastal  flood  hazards 
and  risk  mapping  efforts.  The  criterion 
to  be  used  in  the  evaluation  of  dune 
erosion  will  apply  to  primary  frontal 
dunes  as  defined  in  {  59.1.  but  does  not 
apply  to  artificially  designed  and 
constructed  dunes  that  are  not  well- 
established  with  long-standing 


vegetative  cover,  such  as  the  placement 
of  sand  materials  in  a  dune-like 
formation, 

(b)  Evaluation  criterion.  Primary 
frontal  dunes  will  not  be  considered  as 
effective  barriers  to  base  flood  storm 
surges  and  associated  wave  action 
where  the  cross-sectional  area  of  the 
primary  frontal  dune,  as  measured 
perpendicular  to  the  shoreline  and 
above  the  100-year  Stillwater  flood 
elevation  and  seaward  of  the  dune  crest, 
is  equal  to.  or  less  than,  540  square  feet 

(c)  Exceptions.  Exceptions  to  the 
evaluation  criterion  may  be  granted 
where  it  can  be  demonstrated  through 
authoritative  historical  docimientation 
that  the  primary  frontal  dimes  at  a 
specific  site  withstood  previous  base 
flood  storm  surges  and  associated  wave 
action. 

§  65.12    RevtskMi  of  flood  Insurance  rate 
maps  to  reflect  base  flood  atevations 
caused  by  proposad  encroaclMnants. 

(a)  When  a  community  proposes  to 
permit  encroachments  upon  the  flood 
plain  when  a  regulatory  floodway  has 
not  been  adopted  or  to  permit 
encroachments  upon  an  adopted 
regidatory  floodway  which  will  cause 
base  flood  elevation  increases  in  excess 
of  those  permitted  under  paragraphs 
(c)(10)  or  (d)(3)  of  §  60.3  of  this 
subchapter,  the  community  shall  apply 
to  the  Administrator  for  conditional 
approval  of  such  action  prior  to 
permitting  the  encroachments  to  occur 
and  shall  submit  the  following  as  part  of 
its  application: 

(1)  A  request  for  conditional  approval 
of  map  change  and  the  appropriate 
initial  fee  as  specified  by  §  72.3  of  this 
subchapter  or  a  request  for  exemption 
itora  fees  as  specified  by  S  72.5  of  this 
subchapter,  whichever  is  appropriate; 

(2)  An  evaluation  of  alternatives 
which  would  not  result  in  a  base  flood 
elevation  increase  above  that  permitted 
under  paragraphs  (c)(10)  or  (d)(3)  of 

S  60.3  of  this  subchapter  demonstrating 
why  these  alternatives  are  not  feasible; 

(3)  Documentation  of  individual  legal 
notice  to  all  impacted  property  owners 
within  and  outside  of  the  community, 
explaining  the  impact  of  the  proposed 
action  on  their  property. 

(4)  Concurrence  of  the  Chief  Executive 
Officer  of  any  other  communities 
impacted  by  the  proposed  actions; 

(5)  Certification  that  no  structures  are 
located  in  areas  which  would  be 
impacted  by  the  increased  base  flood 
elevation; 

(6)  A  request  for  revision  of  base  flood 
elevation  determination  according  to  the 
provisions  of  %  65.6  of  this  part; 
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(7)  A  request  for  floodway  revision  in 
accordance  with  the  provisioQS  of  §  65.7 
of  this  part; 

(b)  Upon  receipt  of  the  i 
Administrator's  amdibonal  approval  of 
map  change  and  prior  to  approving  the 
proposed  encroacbmoits,  a  conununity 
shall  provide  evidence  to  the 
Administrator  of  the  adoption  of  flood 
plain  management  ordinances 
incorporating  the  increased  base  flood 
elevations  and/or  revised  floodway 
reflecting  the  post-project  condition. 

(c)  Upon  completion  of  the  proposed 
encroachments,  a  co'  mimity  shall 
provide  as-built  certitications  in 
accordance  with  the  provisions  of  9  65.3 
of  this  part.  The  Administrator  will 
initiate  a  final  map  revision  upon  receipt 
of  such  certifications  in  accordance  with 
Part  67  of  this  subchapter. 

PART  70— PROCEDURE  FOR  MAP 
CORRECTION 

17.  The  authority  citation  for  P&rt  70 
continues  to  read  as  follows: 

AuUiority:  42  US.C  4001,  el  seq.; 
Reorganization  Ptan  No.  3  of  1978;  E.0. 121Z7. 

S70.3    [Amendwll 
1&  Section  70.3  is  amended  as  follows: 

a.  By  removing  the  phrase  "floor 
(including  basement)  of  the"  in 
paragraph  {b)(2)(iv)  and  adding  in  its 
place  the  phrase  "adjacent  grade  to  a" 

b.  By  revising  paragraph  (b)f4)  to  read 
as  follows: 


(4)  A  certification  by  a  Registered 
Professional  Engineer  or  Ljcensed  Land 
Surveyor  that  the  lowest  grade  adjacent 
to  the  structure  is  above  the  base  flood 
elevation. 

PART  72— PROCEDURE  AND  FEES 
FOR  OBTAUNNQ  CONDITIONAL 
APPROVAL  OF  HAP  CHANGES 

19.  The  authority  citation  for  Part  72  is 
revised  to  read  as  follows: 

Authority:  4Z  U.S.C  4001,  etseg.;  < 

Reorganizatioa  Plan  Na  3  of  1978;  BJli  12127. 

972.5    [Amandad]  i 

20.  Section  72.5  is  amended  by  adding 
after  the  word  "if",  the  phrase  "the 
Administrator  determines  or". 

Dated:  May  Z  1988. 
Harold  T.  DuryM. 
Federal  Insurance  Administrator. 
[FR  Doc  88-10064  Filed  5-5-88:  i:4S  am) 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 
48  CFR  Parts  5215  and  52S2 

Navy  AcquWtlon  RaguMttone 
Supplcnient;  Policy  Concenring  the 
Use  of  Coet  or  Pricing  Data  and  Cost 
Evaluation  VMiere  Adequate  Price 
Competition  Exists 

agency:  Department  of  the  Navy.  DOD. 
action:  Final  Rule. 

summary:  The  Department  of  the  Navy 
is  adding  Part  5215  and  amending  Part 
5252  of  the  Navy  Acquisition 
Regulations  Supplement  (NARSUP)  to 
the  Federal  Acquisition  Regulations 
(FAR).  Part  5215  of  the  NARSUP  is  being 
supplemented  to  clarify  existing 
language  contained  in  FAR  Part  15  on 
Adequate  Price  Competition,  and  on  the 
type  of  data  and  evaluation  that  might 
be  required  even  when  there  is  adequate 
price  competition.  A  provision  is  also 
being  added  to  Part  5252  of  the  NARSUP 
for  use  in  all  solicitations  where  it  is 
anticipated  that  an  award  will  be  based 
on  adequate  price  competition. 

As  a  result  of  the  public  comments 
received  on  the  proposed  rule  (52  FR 
48550.  December  23. 1987].  several  minor 
changes  have  been  made. 

EFFECnVf  date:  May  6. 1988. 

FOR  FURTHER  INFORMUTION  CONTACT:  Ed 

Callaway.  202-692r-3324. 

SUPPLEMENTARY  WIPOWMATION. 

A.  Badtground 

As  d  result  of  the  passage  of  the 
Compention  in  Contracting  Act  of  1984. 
competition  has  become  tiie  rule  of 
doing  business  in  DoD;  negotiations 
supported  by  detailed  cost  analysis 
have  become  the  exception.  Competition 
is  the  cornerstone  of  Navy  acquisition 
policy.  As  a  result,  the  Navy  has  found 
that  not  only  does  competition  generate 
more  favorable  prices,  but  sign^cant 
time  and  effort  can  be  saved  by  relying 
on  the  forces  of  competition  to  establish 
prices,  as  opposed  to  the  use  of  detailed 
cost  analysis. 

Even  though  the  Navy  has  been  a 
strong  advocate  of  competition,  there  is 
still  a  tendency  for  some  contracting 
officers  to  reqtdre  the  submission  of  cost 
or  pricing  data  when  there  is  an 
expectation  that  adequate  price 
competition  will  result,  or  has  resulted 
on  a  given  procurement.  Both  the 
Assistant  Secretary  of  the  Navy, 
Shipbuilding  and  Logistics  (ASN](S&L] 
and  the  Deputy  Assistant  Secretary  of 
Defense,  Procurement  (DASD)(P),  issued 


memorandums  stating  diat  contracting 
officers  were  not  to  require  certified  cost 
or  pricing  data,  other  than  selected  data 
for  cost  realism  evaluation  purposes, 
when  adequate  price  competition  is 
anticipated.  This  practice  undermines 
the  competitive  process,  increases  bid 
and  proposal  costs,  unnecessarily 
burdens  the  government  support  offices 
with  requirements  for  detaUfed  audit  and 
proposal  reviews,  and  extends 
procm^ment  lead  time. 

The  principal  cause  of  this  problem  is 
a  failure  to  distinguish  between 
requiring  detailed  cost  or  pricing  data 
necessary  in  a  sole  source  situation  to 
negotiate  a  fair  and  reasonable  price 
versus  a  requirement  for  only  that  data 
necessary  to  conduct  a  cost  realism 
evaluation  in  a  competition  for  die 
purposes  of  determining  the  realism  of 
the  offeror's  price.  The  currait  coverage 
offers  little  guidance  to  distinguish 
between  these  two  types  of  situations. 
The  clarifying  language  provides  needed 
guidance. 

B.  Regulatory  Flexibility  Act 

The  rule  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  within  the  mpnning  of  the 
Regulatory  Flexibility  Act.  5  U-S.C  601. 
et  seq.  because,  although  most  contracts 
are  awarded  to  small  entities  mi  a 
competitive  basis,  the  dollar  value  of 
these  contracts  is  usually  under 
SlOOiJOO.  which  has  been  the  threshold 
at  which  the  detailed  cost  or  pricing 
data  has  been  erroneously  required. 

C  Paperworic  Reduction  Act  Analysis 

Because  the  ma^unly  of  small 
businesses  generally  do  not  receive 
contracts  where  the  requirement  to 
submit  the  detailed  cost  or  pricing  data 
would  be  applicable  (Sioaooo  or 
greater),  the  Paperwork  Reduction  Act 
analysis  is  not  applicable. 

List  of  Subjects  in  48  CFR  Parts  5215  and 
5252 

Government  procurement 

For  the  reasons  set  out  in  the 
preamble.  Part  52  of  Title  48  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

1.  Part  5215  is  added  to  read  as 
follows: 

PART  5215-CONTRACTINQ  BY 
NEGOTIATION 


Subpart  5215.4— Seidlatlon  and 
Proposals  and  Quotationa 

5215.402    GeneraL 

5215.407    Solicitation  provisiosa. 


Subpart  5215.»-Soiiroa  Salaction. 

5215.805    Evaluation  factors. 
5215.608    Proposal  evaluation. 

Subpart  5215.8— Prica  NegoUatloa 
5215.804-3    Exemptions  from  or  waiver  of 

submission  of  certified  cost  or  pricing 

data. 

Audiority:  5  U.S.C.  301, 10  U.S.C  2202. 
DOD  Directive  5000.35. 

Sut>part  5215.4— Solicitation  and 
Receipt  of  Proposals  and  Quotations 

5215.402    GanaraL 

(a)  Competition  is  the  cornerstone  of 
Navy  acquisition  policy.  As  such,  the 
preferred  and  predominant  method  of 
pricing  in  the  Navy  is  through  the  use  of 
competition,  without  the  need  for  cost  or 
pricing  data  and  cost  analysis.  The 
Navy  has  found  that  not  only  does 
competition  generate  more  favorable 
prices,  but  significant  time  and  effort 
can  be  saved  by  relying  on  the  forces  of 
competition  to  establish  prices,  as 
opposed  to  the  use  of  detailed  cost 
analysis.  This  approach  is  not  only 
consistent  with  the  Competition  in 
Contracting  Act  (CICA),  but  it  affords 
the  opportunity  for  significant 
efficiencies  and  reduction  of 
procurement  leadtime  as  a  result  of 
minimizing  the  requirement  for  cost  or 
pricing  data  and  associated  audit 
reports.  As  competition  is  increasingly 
relied  upon  and  the  need  for  cost  or 
pricing  data  is  reduced,  there  may  be  a 
corresponding  requirement  for 
performing  a  cost  realism  evaluation  for 
many  competitive  procurements  to 
guard  against  unrealistically  low  prices 
which  can  lead  to  quality  deficiencies, 
late  deliveries,  performance  shortfalls, 
and  cost  overruns.  In  performing  cost 
realism  evaluation,  only  the  minimum 
selected  data  to  perform  the  cost  realism 
evaluation  is  to  be  obtained,  as  opposed 
to  fuU  cost  or  pricing  data  which  would 
be  required  when  it  is  necessary  to 
perform  cost-based  negotiations,  such  as 
in  the  case  of  sole  source  negotiations. 

5215.407    Solicitation  provWona. 

(S-90)  During  acquisition  planning,  an 
assessment  shall  be  made  as  to  the 
likelihood  that  adequate  price 
competition  %vill  exist.  U  it  is  anticipated 
that  an  award  will  be  based  on 
adequate  price  competition,  the 
solicitation  shall  include  the  provision  at 
5252.215-4000.  If  the  procurement 
schedule  is  critical,  this  provision  with 
its  Alternate  I  shall  be  used  so  that  there 
wiU  be  a  minimum  delay  in  the  event 
that  adequate  price  competition  does 
not  materialize  and  it  is  necessary  to 
obtain  cost  or  pricing  data.  Contracting 


officers  must  be  judicious  in  the  use  of 
the  Alternate  I  provision,  as  it  may 
cause  offerors  to  incur  certain  costs  in 
preparing  standby  cost  or  pricing  data  in 
anticipation  that  it  may  be  subsequently 
requested. 

Subpart  5215.fr-Source  Selection 

5215.605    Evaluation  factors. 

(S-90)(l)  When  a  cost  realism 
evaluation  will  be  performed,  the  source 
selection  evaluation  criteria  shall 
include  a  notice  that  the  proposed  costs 
may  be  adjusted,  for  purposes  of 
evaluation,  based  upon  the  results  of  the 
cost  realism  evaluation. 

(2)  Technical  criteria  may  include 
quality  standards  that  are  based  on 
either  a  minimally  acceptable  approach 
or  a  cost/benefit  approach.  When  the 
quality  desired  is  that  necessary  to  meet 
minimum  needs,  proposals  should  be 
evaluated  for  acceptability  and  award 
made  to  the  lowest  priced,  technically 
acceptable  offer.  When  the  quality 
desired  is  the  highest  affordable  or  that 
representing  the  best  value,  proposals 
should  be  evaluated  on  a  cost/benefit 
basis  that  would  permit  an  award  based 
on  paying  appropriate  premiums  for 
measured  increments  of  quality.  When  a 
cost/benefit  approach  is  used,  cost  must 
carry  a  weight  of  not  less  than  40% 
unless  thoroughly  justified. 

(3)  Cost  realism  evaluation. 

(i)  Cost  realism  evaluation  involves  a 
summary  level  review  of  the  cost 
portion  (excluding  profit/fee)  of  the 
offerors'  proposals  to  determine  if  the 
overall  costs  proposed  are  realistic  for 
the  work  to  be  performed.  Cost  realism 
evaluation  differs  from  the  detailed  cost 
analysis  usually  undertaken  in  a 
noncompetitive  procurement  to 
determine  the  reasonableness  of  the 
various  cost  elements  and  profit/fee  to 
arrive  at  a  fair  and  reasonable  price. 
Data  submitted  only  for  cost  realism 
evaluation  generally  will  not  be 
certified. 

(ii)  The  purpose  of  cost  realism 
evaluation  is  to:  (A)  Verify  the  offeror's 
understanding  of  the  requirements;  (B) 
assess  the  degree  to  which  the  cost/ 
price  proposal  reflects  the  approaches 
and/or  risk  assessments  made  in  the 
technical  proposal  as  well  as  the  risk 
that  the  offeror  will  provide  the  supplies 
or  services  for  the  offered  prices/costs; 
and  (C)  assess  the  degree  to  which  the 
cost  included  in  the  cost/price  proposal 
accurately  represents  the  work  effort 
included  in  the  technical  proposal, 
(iii)  Some  examples  of  data  and 
information  that  may  be  obtained  to 
perform  cost  realism  evaluation  are:  (A) 


Manloading  (quantity  and  mix  of  labor 
hours);  (B)  engineering,  labor  and 
overhead  rates;  and  (C)  make  or  buy 
plans.  A  price  analysis  approach  where 
there  is  adequate  price  history  may  also 
be  a  suitable  and  efficient  means  to 
evaluate  cost  realism.  The  amount  of 
data  required  will  be  dependent  upon 
the  complexity  of  the  procurement  and 
the  data  ah^ady  obtained  by  the 
contracting  officer  (e.g.  information  on 
recent  Forward  FWcing  Rate  Agreements 
(FPRAs)). 

(iv)  Cost  realism  evaluation  generally 
will  be  performed  as  a  part  of  die 
proposal  evaluation  process  (see 
5215.605]  for  all  competitive  solicitations 
where  a  cost  reimbursement  contract  is 
contemplated.  For  competitive 
solicitations  contemplating  a  fixed  price, 
labor  hour,  or  time  and  material  type 
contract,  a  cost  reahsm  evaluation 
would  be  the  exception  and  not  the  rule, 
although  its  use  may  be  appropriate 
where  the  proposal  evaluation  process 
will  encompass  both  a  cost/price 
evaluation  and  a  technical  evaluation. 
Also,  where  the  contracting  officer 
suspects  a  "buy-in"  (see  FAR  3.501)  or  a 
misunderstanding  of  the  requirements  as 
a  result  of  reviewing  the  initial  offers, 
data  and  information  should  be 
obtained  and  a  cost  realism  evaluation 
performed. 

(v)  When  cost  realism  data  are 
required,  the  contracting  officer  shall  not 
request  a  formal  field  pricing  report  but 
rather,  shall  request  a  review  of  only 
those  specific  areas  of  information 
necessary  to  allow  the  contracting 
officer  to  perform  a  cost  realism 
evaluation.  For  example,  the  contracting 
officer  may  only  need  to  know  the 
current  or  FPRA  labor  and/or  overhead 
rates.  In  these  instances,  the  request  for 
information  fi^m  DCAA  may  be  oral  or 
written. 

5215.608    Proposal  evaluation. 

(a)  When  a  cost  realism  evaluation 
will  be  performed  in  accordance  with 
5215.605(8-90).  the  resulting  reaHstic 
cost  estimate  shall  be  used  in  the 
evaluation  of  cost 

Subpart  5215.8— Price  Negotiation. 

5215.804-3    Examptlons  from  or  waiver  of 
submission  of  cartiflad  cost  or  pricing  data. 

(a)  General.  As  explained  in  5215.402, 
cost  or  pricing  data  would  not  normally 
be  obtained  because  the  predominant 
portion  of  Navy  procurements  are 
awarded  on  the  basis  of  adequate  price 
competition. 

(b)(l)(iii)  Adequate  price  competition 
may  also  exist  where  price  is  a 
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secondary  factor  in  the  evaluation  of 
proposals,  as  kmg  as  price  is  a 
substantial  factor.  Price,  as  used  herein, 
means  cost  phis  any  fee  <»'  profit 
applicable  to  die  contract  price.  Thus,  in 
competitive  acquisitions  viriime 
adequate  price  competitian  is 
contemplated,  the  contracting  officer 
shall  not  require  the  submission  of  cost 
or  pricing  data  whethw  certified  or  not, 
as  d^ned  in  FAR  15.801,  regardless  of 
the  type  of  contract 

(b)(3]  Examples  of  contract  awards  for 
which  prices  may  be  based  on  adequate 
price  competiticm  and/or  to  have  been 
established  by  adequate  i»ice 
competition  are: 

(i)  Contracts  for  items  for  which  there 
are  a  limited  number  of  sources  and  die 
prices  at  which  award  will  be  made  are 
within  a  reasonable  amount  of  each 
other  and  compare  favorably  widi 
independ«)t  Government  estimates  and 
with  prior  prices  paid; 

(ii)  Any  contract,  including  cost-type 
contracts,  when  cost  is  a  significant 
evaluation  factor  and 


(iii)  Contracts  for  which  there  are  dual 
sources. 

PART  S25»-SOIJCITATIOII 
PROVISIONS  AND  CONTRACT 
CLAUSES 

2.  The  authority  citation  for  Part  5252 
continues  to  read  as  foUows: 

Audmrity:  S  D.&C  301. 10  U.&C  2200, 
DOD  Oinctive  S00a35 

3.  Section  5252.215-9000  is  added  to 
read  as  foDows: 

52S2.215-M00    Stibmlsslen  of  ccet  Of 
pncmg  oaia. 

As  prescribed  at  5215.407,  insert  the 
following  provision: 

Submissinn  si  Coat  sr  Prideg  Date  (Nov 
1W7> 

(a]  It  is  expected  diat  this  contract  will  be 
awardsd  based  upon  a  deteiiBinatian  that 
there  is  adequate  price  coinpetitkin: 
therefore,  the  offeror  is  not  required  to  submit 
or  certify  cost  or  pricing  data  (SF 1411)  with 
its  proposal. 


(b)  If,  after  receipt  of  the  (Hoposals,  the 
contracting  officer  detsnunes  that  adequate 
price  competition  does  not  exist  in 
accordance  with  FAR  15J04-3.  the  oSeior 
shall  provide  certified  cost  or  pricing  data  as 
requested  by  tiie  contracting  officer. 

(EndirfCtaose) 

Alternate  I  (Nov  1987J.  As  prescribed  at 
5215.407,  substitute  the  following 
paragraph  (b): 
(b)  If,  after  receipt  of  tlie  proposals,  the 
contracting  officer  determines  that  adequate 
price  competitioii  does  not  exist  the  offeror 
shall  provide  certified  cost  or  pricing  data  as 
requested  by  the  contracting  oCBcer.  The 
offeror  shaO  provide  the  requested  data 
within'  calendar  days  from  the  date  of  the 
contractiag  officer's  leqoest 

(EndofCIanse} 

April  28, 1988. 
VIM.  Bahii^ilwi.  |e, 

Cowmaader.JAGC  US  Navy,  ndemt 
Register  Uaiaon  Officer. 

[FR  Doc  80-9814  Filed  S-&-88: 8:45  ami 
snjJNG  cooe  St10-«E-M 


'  To  be  CQMiplslMl  by  (lie  contiacUBg  officar. 


Proposed  Rules 


Federal  Register 

Vol.  53.  No.  88 
Friday.  May  8.  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to     the  adoption  of  the  final 
rules. 

DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7CFRPart15 

Nondiscrimination;  Revision  of 
Appendix 

agency:  United  States  Department  of 

Agriculture  (USDA). 

action:  Notice  of  Proposed  Rulemaking. 

summary:  The  United  States 
Department  of  Agriculture  has 
determined  that  public  interest  requires 
greater  elaboration  on  the  extent  of  its 
programs  covered  by  Civil  Rights  Laws 
and  Regulations.  Hence,  the  Department 
is  revising  and  updating  the  Appendix 
for  Subpart  A  which  lists  Federally 
assisted  programs.  In  addition,  the 
Department  is  promulgating  under 
Subpart  B,  a  list  of  direct  assistance  and 
Federally  conducted  programs  and 


activities  of  the  Department  covered 
under  agency  program  statutes. 
date:  To  be  considered,  comments  must 
be  received  on  or  before  June  6, 1988. 
ADDRESS:  Comments  should  be 
submitted  to  Anthony  M.  Thielen, 
Compliance,  Complaints  and 
Adjudication  Division,  Office  of 
Advocacy  and  Enterprise,  Equal 
Opportunity,  United  States  Department 
of  Agriculture,  Washington,  DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anthony  M.  Thielen;  Phone— 202-382- 
9207. 

SUPPLfMENTARY  INFORMATION:  The 

Director,  Office  of  Advocacy  and 
Enterprise,  has  determined  that  this 
regulation  is  not  a  major  role  as  deHned 
by  Executive  Order  12291,  since  it  is  not 
likely  to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increasfe  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based  enterprise 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets.  As  a  result,  it  is  not  necessary 


to  prepare  a  Regulatory  Impact 
Analysis.  Furthermore,  the  Director  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  no  Regulatory  Flexibility 
Analysis  is  required. 

List  of  Subjects  in  7  CFR  Part  15 

Civil  Rights,  Nondiscrimination. 

PART  15— {AMENDED] 

Accordingly,  it  is  proposed  to  amend  7 
CFR  15  Subpart  A  and  Subpart  B  as 
follows: 

1.  The  authority  for  Subpart  A  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  29  U.S.C.  794:  42 
U.S.C.  2000d-l,  unless  otherwise  noted. 

2.  The  authority  for  Subpart  B  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301. 

Subpart  A— Nondiscrimination  in 
Federally  Assisted  Programs  of  the 
Department  of  Agriculture- 
Effectuation  of  Title  VI  of  the  Civil 
Rights  Act  of  1964 

« 

3.  It  is  proposed  to  revise  the 
Appendix  to  Subpart  A  to  read  as 
follows: 


Appemtix  A— List  of  USDA-Assisted  Programs 

Programs  administered  by  the  U.S.  Department  of  Agriculture  in  which  Federal  financial  assistance  is  rendered,  include 
but  are  not  limited  to  the  following: 


Program 


Authority 


Administered  by  the  Agrlcuttural  Coopersdve  Service 


1.  Cooperative  Development. 


Cooperative  Marketing  Act  of  1926.  7  U.S.C.  451  et  seq.  Agricultural  Marketing  Act  of  1946.  as  amended.  7 
U.S.C.  1621  et  MQ. 


Admintetered  by  the  Agricultural  Martceting  Service 


2.  Federal-State  marketing  improvement  program . 


Agricultural  Marketing  Act  of  1946.  Section  204b.  7  U.S.C.  1623(b). 


Adminlstsred  by  the  Agricuttural  Research  Service 


3.  Soil  and  Water  Conservation 

4.  Animal  Productivity 

5.  Plant  Productivity 

6.  Commodity  Conversion  and  Oetivery 

7.  Human  Nutritkxi 

8.  Integration  of  Agricuttural  Systems.... 


7  CFR  3015.205(b);  Department  of  Agriculture  Organic 

Act  oi  1946,  as  amended,  (7  U.S.C.  427,  1621)  and 
7  CFR  3015.205(b);  Department  of  Agricutture  Organic 

Act  o(  1946.  as  amended,  (7  U.S.C.  427,  1621),  and 
7  CFR  3015.205(b);  Department  of  Agriculture  Organic 

Act  of  1946,  as  amended,  (7  U.S.C.  427,  1621)  and 
7  CFR  3015.205(b);  Department  of  Agriculture  Organic 

Act  of  1946,  as  amended  (7  U.S.C.  427,  1621),  and 
7  CFR  3015.205(b);  Department  of  Agriculture  Organic 

Act  of  1946,  as  amended  (7  U.S.C.  427,  1621),  and 
7  CFR  3015.205(b);  Department  of  Agriculture  Organic 

Act  of  1946,  as  amended  (7  U.S.C.  427,  1621),  and 


Act  of  1862  (7  use.  2201);  the 
the  Food  Security  Act  of  1965  (7 
Act  of  1662;  (7  U.S.C.  2201);  the 
the  Food  Security  Act  of  1985  (7 
Act  of  1862.  (7  use.  2201).  the 
the  Food  Security  Act  of  1985  (7 
Act  of  1862  (7  use.  2201),  the 
the  Food  Security  Act  of  1965  (7 
Act  of  1862  (7  use.  2201),  the 
the  Food  Security  Act  of  1985  (7 
Act  of  1862  (7  U.S.C.  2201).  the 
the  Food  Security  Act  of  1985  (7 


Agricuttural  Marketing 
use.  1261  et  seq). 
Agricultural  Mariteting 
use.  1281  et  seq). 
Agricultural  Marketing 
use.  1281  et  seq). 
Agricultural  Mariteting 
use.  1281  et  seq). 
Agricuttural  Marketirtg 
use.  1281  et  seq). 
Agricuttural  Mariieting 
use.  1281  et  seq). 
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Program 


Authority 
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9.  Price  support  programs  operating  through  pro- 
ducer associations,  cooperatives  and  other  re- 
cipients in  whtch  the  recipient  is  required  to 
hxnish  specified  t>enefits  to  producer  (e.g.  to- 
bacco, peanuts,  cotton,  hce,  hortey.  dry  edibte 
beans,  tung  oil.  naval  stores  and  soybeans 
price  support  programs).  i 


Agricultural  Adjustment  Act  of  1938.  7  U.S.C.  1301-1383;  Pub.  L  73-430:  Commodity  Credit  Corporation  Charter 
Act.  15  U.SC.  714  et  seq.;  Agricultural  Act  of  1949,  as  amended;  7  U.S.C.  1421,  et  seq:  Pub.  L  81-439,  as 
amerKJed;  Agriculture  and  Food  Act  ol  1961;  Pub.  L  97-98;  Dairy  and  Tobacco  Adjustment  Act  of  1983;  Pub. 
L  98-180;  Agricultural  Programs  Adjustment  Act  of  1984;  Pub.  L  98-258;  Food  Security  Act  of  1985;  Pub.  L 
99-198. 


Acamnmafaa  oy  cooparauve  sma  neaaaixn  sannca 


10.  1890  Research  Fadiities . 


11.  Payments  to  1890  Land-Grant  CoDegas  artd 
Tuskegee  Institute. 

12.  Cooperative    Forestry    Research    (Mclntire- 
Stermts  Act). 

13.  Payments  to  Agricultural  Experiment  Stations 
under  Hatch  Act 

14.  Grants  for  Agricultural  Research  Competitive 
Research  Grants. 

15.  Grants  for  Agricultural  Research,  Special  Re- 
search Grants. 

16.  Animal  Health  and  Disease  Research.... „... 


Sec.  1433  of  the  National  Agricultural  Research,  Extension  and  Teaching  Policy  Act  of  1977.  Pub.  L  95-113.  as 

amended;  7  U.S.C.  3195. 
Sec.  1445  of  the  h4ational  Agricultural  Research,  Extension  and  Teaching  Policy  Act  of  1977;  Pub.  L.  85-1 13,  as 

amended;  7  U.S.C.  3222. 
Cooperative  Forestry  Research  Act  of  October  10, 1962;  Pub.  L  87-788;  16  U.S.C.  582a-582ci-7. 

Hatch  Act  of  1887,  as  amended;  7  use.  361  a-361i. 

Sec.  2(b)  of  Pub.  L  89-106;  7  U.S.C.  450i(b).  as  amended. 

Sec.  2(c)  of  Pub.  L  89-106;  7  U.S.C.  450Kc),  as  amended. 

National  Agricultural  Research,  Extension  and  Teaching  Policy  Act  of  1977,  Sec.  1433,  Pub.  L  95-113,  as 
amended;  7  U.S.C.  3195. 


AdmMatarad  by  Extanilof)  Safvica 


17.  Home  Economics.. 


18.  4-H  Youth  DeveiopmenI . 


19.  Agricultural  and  Natural  Resources... 


20.  Cortwnunity  Resource  Development ^.. 


SmtttvLever  Act  as  amended;  7  U.S.C.  341-349;  District  of  Columt>ia  Post-secondary  Education  Reorganization 
Act.  D.C.  Code,  Sec.  31-1518;  Title  V,  Rural  Development  Act  of  1972,  as  amended;  7  U.S.C.  2661.  et  seq. 
Sec.  14.  Title  14,  National  Agricultural  Research,  Extension  and  Teaching  Policy  Act  of  1977;  Pub.  L  95-113. 
as  amended. 

Smith-Lever  Act,  as  amended;  7  U.S.C.  341-349;  District  of  Columbta  Public  Postsecondary  Education  Reorgani- 
zation Act,  DC.  Code  Sec.  31-1518;  Title  VI.  Rural  Development  Act  of  1972,  as  amended;  7  U.S.C.  2661,  at 
seq.;  Sections  1425  and  1444,  National  Agricultural  Research,  Extension  and  Teaching  Policy  Act  of  1977; 
Pub.  L  95-113.  as  arrwnded;  7  U.S.C.  3221.  3175;  Pub.  L  96-374.  Sec.  1361(c);  7  U.S.C.  301  note;  Pub.  L 
97-98.  Argicultural  and  Food  Act  of  1981,  sec.  1401 

Smith-Lever  Act  as  amended;  7  U.S.C.  341-349;  District  of  Columbia  Public  Postsecondary  Reorganization  Act 
D.C.  Code  Sec.  31-1518;  Title  V.  Rural  Development  Act  of  1972.  as  amanded;  7  U.S.C.  2661,  et  seq.;  Sec. 
14,  National  Agricultural  Research,  Extension  and  Teactting  Policy  Act  of  1977;  Pub.  L  95-1 13,  as  amended;  7 
use.  3101,  et  seq. 

Smith-Lever  Act,  as  amended;  7  U.S.C.  341-349;  District  of  Columbia  Post-secondary  Reorganization  Act  D.C. 
Code  31-1518;  Title  V,  Rural  Development  Act  of  1972,  as  amended;  7  U.S.C.  2661,  et  seq.;  National 
Agricultural  Research,  Extension  and  Teaching  Policy  Act  of  1977;  Pub.  L  95-113.  as  amended;  7  U.S.C. 
3101,  et  seq;  Renewable  Resources  Extension  Act  of  1978;  16  U.S.C.  1671-1676. 


AdmMatarad  by  Fadaral  Crop  Niauranea  CorporaOon 


21.  Crop  Insurance.. 


Federal  Crop  Insurance  Act  as  amended;  7  U.S.C.  1501-1520;  Title  V  of  the  Agricultural  Ac^ustment  Act  of  1938; 
52  Stat  31  and  Federal  Crop  Insurance  Ad  of  1960;  Pub.  L  96-385  (Sept  26,  1980);  94  Stat  1312-1319. 


AdniMstafad  by  Fannara  Home  AdnMatratton 


22.  Farm  Ownership  Loaris  to  install  or  improve 
lecreational  facilities  or  other  nonfarm  enter- 
prises. 

23.  Farm  Operating  Loans  to  install  or  improve 
recreational  facilities  or  ottier  nonfarm  enter- 
prise. 

24.  Community  Facility  Loans 

25.  Rural  Rental  Housing  and  related  facilities  for 
elderly  persons  arxj  families  of  low  income. 

26.  Rural  Cooperative  Housing „. 

27.  Rural  Housing  Site  Loans „ 

28.  Farm  arHJ  Labor  Housing  Loans 

29.  Farm  Labor  Housing  Grants 

30.  Mutual  seH-help  housing  grants.  (Technical 
assistance  grants). 

31.  Technical  and  supervisory  assistance  grants .... 

32.  IrKSvidual  Recreation  Loans 

33.  Recreation  Association  Loans 

34.  Private  enterprise  grants „ 

35.  IndMn  Tribal  Land  Acquisition  Loans 

36.  Grazing  Association  Loans 

37.  Irrigation  and  Drainage  Associations 

38.  Area  development  assistance  planning  grant 
program. 

39.  Resource    conservation    and    development 


Section  302  of  the  Consolidated  Famo  and  Rural  Development  Act,  as  amended;  7  U.S.C.  1923. 

Sec.  312  of  the  Consolidated  Fann  and  Rural  Development  Act  as  amended;  7  U.S.C.  ^942. 

Sec.  306  of  the  Consolidated  Farm  and  Rural  Development  Act  as  amended;  7  U.S.C.  1926. 
Sec.  515.  Title  V,  Housing  Act  of  1949.  as  amended:  42  U.S.C.  1485. 

Sec.  515.  Title  V.  Housing  Act  of  1949,  as  amended;  42  U.S.C.  1485. 
Sec.  524.  Title  V.  Housing  Act  of  1949,  as  amended;  42  U.S.C.  1490d. 
Sec.  514.  Title  V.  Housing  Act  of  1949,  as  amended;  42  U.S.C.  1484. 
Sec.  516.  Title  V.  Housing  Act  of  1949,  as  amended:  42  U.S.C.  1486. 
Sec.  523,  Title  V.  ftouaing  Act  of  1949,  as  amended:  42  U.S.C.  1490c. 

Sec.  525,  Title  V,  Housing  Act  of  1949,  as  amended;  42  U.S.C.  1490e. 

Sec.  304  of  the  Consolidated  Famt  and  Rural  Development  Act  as  amended;  7  U.S.C.  1924. 

Sec.  306  of  the  Consolidated  Farm  and  Rural  Development  Act  as  amended;  7  U.S.C.  1926. 

Sec.  310(BHc)  of  the  Consolidated   Farm  and  Rural   Development  Act  as  amended;  7  U.SC.   1932(c). 

Pub.  L  91-229,  approved  April  11,  1970;  25  U.S.C.  488. 

Sec.  306  of  the  Consolidated  Fann  and  Rural  Development  Act  >s  amended;  7  U.S.C.  1926. 

Sac.  306  of  the  Consolidated  Farm  and  Rural  Development  Act.  as  amended;  7  U.S.C.  1926. 

Sac.  306<a)<11)  of  the  Consolidated  Farm  and  Rural  Development  Act  as  amended;  7  U.S.C.  1926(aH11). 

Sec.  32(e)  of  Title  III,  the  Bankhead-Jones  Farm  Tenant  Act  7  U.S.C.  101 1(a). 


40.  Rural  Industrial  Loan  Program 

41.  Rural  renewal  and  resource  conservation  de- 
velopment land  conservation  and  land  utiliza- 
tion. 

42.  Soil  and  water  conservation,  recreational  fa- 
cilities, uses;  pollution  at>atement  fadiities  loans. 

43.  Watershed  protection  and  flood  prevention 
program. 

44.  Water  and  Waste  Facility  Loans  and  Grants 
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Sec  310B  of  the  Consolidated  Fami  and  Rural  Development  Act  as  amended;  7  U.S.&  1932. 
Sec.  31-35.  Title  III,  Bankhead-Jones  Famn  Tenant  Act  7  U.S.C.  1010-1013a. 

Sec.  304  of  the  Consolidated  Farm  and  Rural  Devekipment  Act  as  amended;  7  U.S.C.  1924. 

Sec   1-12  of  the  Watershed  Protection  and  Flood  Preventkxi  Act  as  amended;   16  U.S.C.   1001-1008. 

Sec  306  of  the  ConsoHdated  Farm  and  Rural  Devetopment  Act  as  amended;  7  U.S.C.  1926. 


AdntMstarad  by  Food  and  Nutrition  Sarvica 


45.  Food  Stamp  Prograrn 

46.  Nutrition  Assistance  Program  for  Puerto  Rico. 
(This  is  the  Bkx*  Grant  signoff  of  the  Food 
Stamp  Program  for  Puerto  Rico.  ; 

47.  Food  Distribution  (Food  Donation  Program). 
(Direct  Distributk>n  Program). 


48.  Food  Distributkw  Program  Commodities  on 
Iridian  Reservations. 

49.  national  School  Lurich  Program 

50.  Special  Milk  Program  for  ChiWren  (School 
Milk  Program). 

51.  School  Breakfast  Program 

52.  Summer  Food  Sennce  Program  for  Children 

53.  ChiW  Care  Food  Program 

54.  Nutritkxi  Education  and  Training  Program 

55.  Special  Supplemental  Food  Program  for 
Women,  Infants  and  Chiklren. 

56.  Commodity  Supplemental  Food  Program...'- 

57.  Temporary  Emergency  Food  Assistance  Pro- 
gram. 

58.  State  Administrative  Expenses  for  Chikl  Nutri- 
tion. 

59.  Nutritk)n  Assistance  Program  for  the  Com- 
monwealth of  the  North  Mariana  Islands.  (This 
is  the  Bk)ck  Grant  spin-off  of  the  Food  Stamp 
Proyam  for  CNMI). 


The  Food  Stamp  Act  of  1977.  as  amended;  7  U.S.C.  2011-2029. 
The  Food  Stamp  Act  of  1977,  as  amended;  Sec.  19.  7  U.S.C.  2028. 


Sec.  32.  Pub.  L  74-320.  49  Stat  744  (7  U.S.C.  612c);  Pub.  L  75-165.  50  Stet  323  (15  U.S.C.  713c);  sees.  6.  9. 
60  Stat  231.  233.  Pub.  L  79-396  (42  U.S.C.  1755.  1758);  sec.  416,  Pub.  L  81-439,  63  Stat  1058  (7  U.S.C. 
1431);  sec.  402,  Pub.  L  91-665,  68  Stat  843  (22  U.S.C.  1922);  sec.  210.  Pub.  L  84-540,  70  Stat  202  7 
U.S.C.  1859);  sec  9,  Pub.  L  85-931,  72  Stat  1792  (7  U.S.C.  1431b);  Pub.  L  86-756,  74  Stat.  899  (7  U.S.C. 
1431  note);  sec.  709,  Pub.  L  89-321,  79  Stat  1212  (7  U.S.C.  1446a-1);  sec.  3,  Pub.  L  90-302.  82  Stat  117 
(42  use.  1761);  sees.  409.  410.  Pub.  L  93-288.  88  Stat  157  (42  U.S.C.  5179,  5189);  sec.  2,  Pub.  L  93-326, 
88  Stat  286  (42  U.S.C.  1762a);  sac.  16,  Pub.  L  94-105.  89  Stat  522  (42  U.S.C.  1766);  sec.  1304(a),  Pub.  L 
95-113.  91  Stat  980  (7  U.S.C.  612  note);  sec.  311,  Pub.  L  95-478,  92  Stat  1533  (42  U.S.C.  3030a);  sec.  10, 
Pub.  L  95-627,  92  Stat  3623  (42  U.S.C.  1760);  Pub.  L  98-8,  97  Stat  35  (7  U.S.C.  612c  note);  (5  U.S.C.  301). 

The  Food  Stamp  Act  of  1977,  as  amended,  Sectwn  4(b),  7  U.S.C.  2013(b). 

National  School  Lunch  Act  as  amended;  42  U.S.C.  1751-1760. 
am  Nutrition  Act  of  1966,  Sec.  3.  as  amended.  42  U.S.C.  1772. 

Child  Nutrition  Act  of  1966,  Sec.  4,  as  amended;  U.S.C.  1773. 
National  School  Lunch  Act  Sec.  13,  as  amended;  42  U.S.C.  1761. 
National  School  Lunch  Act  Sec.  17.  as  amended;  42  U.S.C.  1766. 
Chikl  Nutrition  Act  of  1966.  Sec.  19,  42  U.S.C.  1788. 
Chikl  Nutrition  Act  of  1966.  Sec.  17,  42  U.S.C.  1786. 

Agriculture  and  Consumer  Protection  Act  of  1973,  as  amended;  7  U.S.C.  612c  note. 
Temporary  Emergency  Food  Assistance  Act  of  1983,  as  amended;  7  U.S.C.  612c  note. 

ChiU  Nutritnn  Act  of  1966,  Sec  7.  as  amended;  42  U.&C.  1776. 

Tnist  Territory  of  the  Pacifk;  Island,  46  U.S.C.  1681  note. 


Adininlstarad  by  Fonat  Sarwica 


60.  Permits  for  use  of  National  Forests  and  Na- 
tional Grasslands  by  other  than  indivkluals  at  a 
riominal  or  rx)  ctiarge. 

61.  Youth  Consen^ation  Corps 


62.  Job  Corps . 


63.  Permits  for  disposal  of  common  varieties  ol 
mineral  material  from  lands  under  the  Forest 
Sennce  jurisdiction  for  use  by  ott>er  individuals 
at  a  noniinal  or  no  charge. 

64.  Use  of  Federal  land  for  airports  _ 


65.  Conveyance  of  land  to  States  or  political  sub- 
dMsion  for  wklening  highways,  streets  and 
aReys. 

66.  Payment  of  25  percent  of  NatkXial  Forest 
receipts  to  States  for  scfiools  and  roads. 

67.  Payment  to  Minnesota  from  National  Forest 
rece^  of  a  sum  based  on  a  formula. 

68.  Payment  of  25  percent  of  net  revenues  from 
Title  III,  Bankhead-Jones  Farm  Tenarrt  Act 
lands  to  Counties  for  school  arxl  road  purposes. 

69.  Cooperative  action  to  protect,  devek>p, 
manage  and  utilize  forest  resources  on  State 
aiKl  private  lands. 

70.  Advance  of  funds  lor  cooperative  research 

71.  Grants  tor  support  of  scientific  research 

72.  Research  Cooperation _ 

73.  Grants  to  Maine,  Vermont  and  New  Hamp- 
shire for  tfie  purpose  of  assisting  econoraicfllly 
disadvantaged  citizens  over  55  years  of  age. 


Act  oi  June  4,  1897,  as  amended,  16  U.S.C.  551;  Sec  501  of  the  Federal  Land  Polwy  Management  Act  of  1976. 
43  U.S.C.  1761;  Term  Permit  Act  of  March  4,  1915,  as  amended  16  U  S.C.  4971,  Sees.  3  and  4  of  the 
American  Antk^uities  Act  of  June  8,  1906,  16  U.S.C.  432;  Sec.  32  of  the  Bankhead-Jones  Farm  Tenant  Act  as 
amended,  7  U.S.C.  1011. 

Act  of  August  13,  1970,  as  amended,  16  U.S.C.  1701-1706.  l4ote:  This  is  a  Federally  financed  and  conducted 
program  on  National  Forest  land  provkling  summer  employment  to  teen-age  youth  doing  conservatkxi  work 
while  learning  at)out  their  natural  environment  and  heritage.  Recruitment  of  recipient  youth  is  witfxx;t  regard  to 
economy,  social  or  racial  classificatk>n.  Policy  requires  that  random  selection  from  the  qualified  applicant  pool 
tie  made  in  a  pubKc  forum. 

29  U.S.C.  1691-1701.  Note:  This  is  a  Federally  financed  and  conducted  program  provkling  educatkxi  and  skills 
training  to  yourig  men  arid  women.  The  U.S.  Department  of  Labor  is  entirely  responsible  for  recruiting  of 
recqjierit  youth. 

Sees.  1-4  of  the  Act  of  July  31.  1947.  as  amended.  30  U.S.C.  601-603.  611. 


Airport  and  Airway  Improvement  Act  of  1982,  as  amended.  49  U.S.C.  2202,  2215,  Natkxial  Forest  lands  are 

exempt  Sec.  2215(c). 
Act  of  October  13.   1964,  78  Stat   1089.   Forest  Road  and  TraH  Act  codified  at   16  U.S.C.   532-538. 

Act  of  May  23.  1908.  as  amended.  16  U.S.C.  500. 

Sac.  5  of  the  Act  of  June  22.  1948,  as  amended.  16  U.SC.  577  g-1. 

Sec.  33  of  the  Bankhead-Jones  Farm  Tenant  Act  as  amerxled.  7  U.S.C.  1012. 

Cooperative  Forestry  Assistance  Act  of  1976,  16  U.S.C.  2101-2111. 

Sec  20  of  the  Grangar-Thye  Act  of  April  24,  1950,  16  U.S.C.  581-1. 

Forest  and  Rangetand  Renewable  Resources  Planning  Act  of  1974,  as  amended,  16  U.S.C.  1600  et  seq. 
Forest  and  RangalarvJ  Renewable  Resources  Research  Planning  Act  of  1974,  as  amended,  16  U.S.C. 
Older  Americana  Ad  of  1965,  as  amended,  42  OS.C.  3056. 
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74.  Sflnior  Convnunity  S«rvic«  Emptoymant,  de- 
vekjp.  manage  and  utiiza  taraat  raaources  on 
State  and  privata  lands. 

75.  Cooperative  Law  Enforcement „ 

76.  Forest  Utilization  «td  Mwtieting _ 

77.  Rre  prevention  and  suppression 

78.  Assistance  to  States  for  tree  planting..... 

79.  Tedwical  assistance  forest  management 

BO.  Extramural    Research    (Ckxiperative    Agree- 

martts  and  Grants). 


OUer  American  Act  o«  1965.  as  amended.  42  U.S.C  3056. 


16  U.S.C.  551a  and  553. 

Cooperative  Forestry  Assistance  Act  of  1978.  Pub.  L  9S-313. 16  U.S.C  1606.  2101-2111. 
Cooperative  Forestry  Assistance  Act  of  1978,  Pub.  L  95-313,  Sec.  7,  16  U.S.C.  Sec.  2106. 
Cooperative  Forestry  Assistance  Act  of  1978,  Pub.  L  95-313,  Sees.  3,  6, 16  U.S.C.  2102,  2105. 
Cooperative  Forestry  AssisUnce  Act  of  1978,  Pub.  L  95-313,  Sec.  8, 16  U.S.C.  2107. 

Range  Renewable  Resources  Act  of  1978;  Rangeland  and  Latest  Renewable  Resources  Research  Act;  16 
U.&C.  1641-1647. 


AiMiOT«anf«a  uj  rvoo  saiviy  ana  mapeciiafi  tMnnov 


61.  Federal-State  Cooperative  Agreements  and 
Tahnadge-Aiken  Agreements. 


Federal  Meat  Inspeclion  Act;  21  U.S.C. 
Inspection  Ad;  21  U.S£.  451  «t  seq. 


601  et  seq.  Talmadge-Aiken  Act;  7  U.S.C.  450.  Poultry  Products 


MOffRnwiWVQ  Dy  ViTIGW  OV  ■MM  IWDOfMI  UOOpWUMNI  Sna  IMWfOpflWfn 


82. 
83. 


Technical  Assstant. 


International  Training.. 

84.  Scientific  and  Technical  Excfianges.. 

85.  International  Research 


7  U.S.C.  3291;  22  U.S.C.  2357;  22  U.S.C.  2392. 
7  use.  3291;  22  U.S.C.  2357;  22  U.S.C.  2302. 
7  U.S.C.  3291. 
7  U.S.C.  3291. 


motnmwnmWM  vf  <Kia  sAmWmwmoon  servioe 


86.  Conservation 
dusers. 

87.  Plant  Materials  Coraervation 

88.  Technical  and  linaiwial 


Technical  Assistance  to  Larv 


in  Water- 


shed Protection  and  flood  prevention. 


89.  Technical  artd  financial  assistance  in  water- 
shed  protection  and  flood  prevention. 

90.  Soil  Survey „ 

91.  Rural  Abandoned  Mine  Program 

92.  Ftesource  Conservation  arxi  Development 


93.  Great  PWrfs  Conservation.. 


Sec.  1-6  and  17  of  the  Sol  Conservation  and  Domestic  Allotment  Act.  16  U.S.C.  590a-590f,  590g. 

So*  Conservation  Act  of  1935.  Pub.  L  74-46;  49  Stat  163, 16  U.S.C.  590<a-f). 

Watershed  Protection  and  Flood  Protection  Act  as  amended,  16  U.S.C.  1001-1005,  1007-1008;  Flood  Control 

Act  as  amended  and  supplemented;  33  U.S.C.  401;  16  U.S.C.  1606(a)  and  Sec.  403-405  of  tt>e  Agriculture 

Credit  Act  of  1978;  16  U.S.C.  2203-2205.  Flood  Prevention:  Pub.  L  78-534;  56  Stat  905;  33  U.S.C.  701  (bHI); 

Pub.  L  81-516. 
Emergency  Operation  (216);  68  Stat  184;  33  U.S.C.  701(bH1).  Watershed  Operation:  Pub.  L  83-566;  68  Stat 

666:  16  use.  1001  et  seq. 
Sec.  1-6  arxl  17  of  the  Soil  Coraenration  ar>d  Domestic  Altotment  Act  as  amended,  16  U.S.C.  590a-590f,  590g. 
Surface  Mining  Control  and  Reclamation  Act  of  1977,  Sec.  406;  Pub.  L  95-67,  30  U.S.C.  1236,  91  Stat  460. 
Soil  Conservation  Act  of  1935;  Pub.  L  74-46;  Bankhead-Jones  Farm  Tenant  Act;  Pub.  L  75-210,  as  amended. 

Pub.  L  89-796;  Pub.  L  87-703;  Pub.  L  91-343;  Pub.  L  92-419;  Pub.  L  97-96;  95  Stat  1213;  16  U.&C. 

590a-590f.  590g. 
Soil  Conservation  and  Domestic  Allotment  Act  Pub.  L  74-46,  as  amended  by  tf>e  Great  Plains  Act  of  August  7, 

1956;  Pub.  L  84-1021,  Pub.  L  86-793  approved  September  14,  1980.  Pub.  L  91-118  approved  November  1, 

1969;  Pub.  L  96-263  approved  June  6,  1960;  16  U.S.C.  590a-590f,  590g. 


Subpert  B— Nondiscrimination,  Direct  USDA  Programs  and  Activities 

4.  It  is  proposed  to  add  Appendix  B  to  Subpart  B  to  read  as  follows: 

Appendix  B — USDA  Direct  Programs  and  Activities 

Programs  conducted  by  the  U.S.  Department  of  Agriculture  which  include  but  are  not  limited  to  the  following. 


Authority 


AdnwMlarvd  by  Ilia  Agrtcultural  Mart(alln0  Safvtc# 


1.  Agricultural  Fair  Practice  Act 

2.  Commodity  Credit  Corporation's  Dairy  Collec- 
tion Program. 

3.  Comrmdity  Purchases ....„ 


4.  Commodity  Research  and  Promotion 


..L 


5.  Federal  Seed  Act  Administration.. 


6.  Govemmentwida  Food  Quality  Assurance.. 

7.  Inspection  Gradng  and  Standardization  .... 


7  U.S.C.  2301-2306. 

Omnibus  Budget  Reconciliation  Act  of  1962;  Dairy  and  Toba9co  Adjustment  Act  of  1963  (7  U.S.C.  4501-4513); 
Food  Security  Improvements  Act  of  1986. 

Section  32  (7  U.S.C.  612c);  Sec.  6a.  6c  and  14  of  the  National  School  Lunch  Act;  Sec.  4(a)  of  the  Agriculture 
and  Consumer  Protection  Act  of  1973;  7  U.S.C.  612(c):  Older  Americans  Act  (42  U.S.C.  1751.  1755.  1758  and 
1761. 

Agricultural  Marketing  Act  of  1946  (7  U.S.C.  1621  Act);  (7  U.S.C.  2101-2119);  Egg  Research  and  Ckxisumer 
Informalfon  Act  (7  U.S.C.  2701-2718);  Export  Apple  and  Pear  Act  (7  U.S.C.  581-590);  Export  Grape  and  Plum 
Act  (7  U.S.C.  591-599);  Federtf  Seed  Act  (7  U.S.C.  1551-1611);  National  Wool  Act  of  1954,  as  amended;  (7 
U.&C.  1781-1787):  Plant  Vwiely  Protection  Act  (7  U.S.C.  2321-2331.  2351-2357,  2371-2372,  2401-2404. 
2421-2417,  2441-2442.  2461-2463,  2481-2486,  2501-2504,  2531-2532;  2541-2545.  2S61-2S69,  2581-2583); 
Ftoral  Research.  Education  wnI  Consumer  Intonnalion  Act  of  1961  (7  U.S.C.  4301-4319);  Wheat  and  Wheat 
Foods  Research  and  >kitri«ion  Education  Act  of  1977  (7  U.S.C.  3401-3417);  Ckitton  Research  and  Promotion 
Act  of  1966.  as  amended.  (7  U.S.C.  2101-2119);  Dairy  and  Tobacco  Adjustment  Act  of  1963,  (7  U.S.C.  4501- 
4513);  Agrtouttural  Marketing  Act  of  1946  (7  U.S.C.  1621-1627);  Agricullurtf  Fair  Practices  Act  (7  U.S.C.  2301- 
2306);  Capper  Volstead  Act  (7  U.S.C.  291-292);  Potato  Research  and  Promotion  Act  of  1971  (7  U.S.C.  2611- 
2627);  Beef  Promotion  and  Research  Act  of  1965;  the  Pork  Promotion  Research  arvj  Corwumer  Information 
Act  of  1965. 

Federal  Seed  Ad  (7  U.S.C.  1551-1575  and  ISai-1611):  Agncultural  Marketing  Act  of  1946  (7  U.S.C  1621- 
1627). 

Federal  Property  and  Administrative  Servwes  Act  of  1949  (63  Stat  377). 

Agncultural  Marketing  Act  of  1946  (7  U.S.C.  1621-1627);  Cotton  StatistKS  and  Estimates  Act  (7  U.S.C.  471-476); 
U.S.  Cotton  Futursa  Act  (7  U.S.C.  15b);  U.S.  Cotton  Standards  Act  (7  U.S.C  51-65);  Naval  Stores  Act  (7  U.S.C. 
91-99);  Tobacco  Inspaction  Act  (7  U.S.C.  511-S11q):  Wool  Standards  Act  (7  U.S.C.  415b-d);  Egg  Products 
Inspectton  Act  1970.  Pub.  L  91-597;  21  U.S.C.  1031-1056;  Omntxjs  Budget  ReconcHiatkyi  Act  of  1981,  Pub. 
L  97-35;  Dairy  and  Tobacco  Adjustment  Act  of  1963;  (7  U.S.C.  4501-4513);  Tobacco  Statistk»  of  1929  (7 
U.S.C.  501-506);  Tobacco  Inspectfon  Act  of  1983  (7  U.S.C.  51 1r). 
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6.  Market  Assistance  and  Analysis 

9.  Marketir>g  Agreerrtenis  and  Orders 

10.  Marketing  Researoli™™_.™_.„™. 

11.  Market  News 


12.  Perishable  Agricultural  Commodities  Act . 

13.  Plant  Variety  Protection 


Authority 


Agrfeultural  Marketing  Act  of  1946  (7  U.S.C.  1621-1627);  Export  apple  and  Pear  Act  of  1933  (7  U.S.C.  581-590); 

Export  Grape  and  Pkjm  Act  of  1960;  (7  U.S.C.  591-599);  Tobacco  Seed  and  Plant  Exportation  Act  (7  U.S.C. 

516-517). 
Agricultural  Marketing  Agreement  Act  of  1937.  as  amended;  7  U.S.C.  601,  602.  606a-a,  612.  614,  624,  671-674; 

Dairy  and  Tobacco  Adjustment  Act  of  1963  (7  U.S.C.  4501-4513). 
AgrkMltural  Marketing  Act  of  1946;  Food  and  Agncutturs  Act  of  1977. 
Cotton  Statistics  and  Estimates  Act  (7  U.S.C.  471-473,  473b,  475-476;  Tobacco  Inspection  Act  of  1935;  (7 

U.S.C.  51 1-51 1a);  Agrkaitural  Marketing  Act  of  1946  (7  U.S.C.  1621-1627);  Tobacco  Statistics  Ad  (7  U.S.C 

501-508);  Naval  Stores  Ad  (7  U.S.C.  91-99);  U.S.  Cotton  Futures  Ad  (7  U.S.C.  15b);  Peanut  SUbstKS  (7 

U.S.C.  951-857);  Turpentine  and  Rosin  Statistics  (7  U.S.C.  2248);  Agriculture  «id  Food  Ad  of  1961  (7  U.S.& 

2242A). 
Perishable  Agricultural  Commodities  Ad  of  1S30,  as  wnended  (7  U.S.C.  499a-499s);  Produce  Agency  Ad  (7 

U.S.C.  491-497). 
U.S.  Plant  Variety  Protection  Ad  of  1970,  84  Stat  1542.  7  U.S.C.  2321  at  saq. 


AdrnWaUf  ad  by  Animi  tni  Pmn  H— Itt  ImpecMon  8wvte» 


14.  Animal  and  Animal  Products  (Veterinary  Serv- 
nes). 

15.  Plant   and    Plant    Products    Inspedkxi    Pro- 
grams (Plant  Protedkxi  and  Quarantine. 


7  U.S.C.  429,  430.  450,  1622.  1624,  2131-2147,  2149-2155.  3374,  2260,  3801-3812,  15  U.S.C.  1821-1631;  19 

U.S.C.  120a  Sch.  1,  part  1,  Item  100.01  and  1306;  21  U.S.C.  102-135;  151-158,  612-614  and  618;  45  U.S.C. 

71-74;  46  U.S.C.  3901-3902;  49  U.S.C.  1741;  50  U.S.C.  App.  2061   at  sea:  Executive  OnJor  11987. 
7  U.S.C.  147a.  147b,  148.  148a-148f,  149.  150-150g.  150aa-150,  151-164-a.  166,  167.  281-286,  450,  1581- 

16ia  1651-1656,  2260,  2801-2813;  49  U.S.C.  1741;  50  U.S.C.  2061  at  saq.;  2251  at  seq.  87  Stat  884; 

Executive  Order  11987. 


Admlnistarad  by  tha  Agrtcufbirai  Stabilization  and  ConaarvaUon  Sarvlea 


16.  Agricultural  Conservation  Program.. 


17.  Cortservation  Reserve  Program 

18.  Cotton  Program 

19.  Dairy  Indemnity  Payment  Program 

20.  Dairy  Terminatxxi  Program ™ 

21.  En«ergency  Conservation  Program 

22.  Emergency  Feed  Assistance  Program 

23.  Farm  Facility  Loan  Program „..., 


24.  Feed  Grain  Donation  Program _., 

25.  Feed  Grain  Program 

26.  Ferestry  Incentives  Program . „„...... 

27.  Grain  Reserve  Program 

28.  Herd  Preservatton  Program 

29.  Indian  Acute  Distress  Donation  Program „. 

30.  Programs  which  do  not  operate  through  pro- 
ducers, aaaodalions,  cooperatives  or  olhar  re- 
cipients. 


31.  Rice  Program 

32.  Ryral  Clean  Water  Program 

33.  Water  Bank  Program „ 

34.  Wheat  Program „ 

35.  Wool  and  Mohair  Incentive  Payment  Program 


The  Soil  Consenntion  and  Domestk:  Alfotment  Ad  of  1936,  Sees.  7  to  15,  16(a),  16(f)  and  17,  as  amended  and 

supplemented:  (16  U.S.C.  590g-590o,  590p(a),  590(q);  aecs.  1001-1008  and  1010  of  the  Agricultural  Ad  of 

1970,  as  added  by  the  Agricuttura  and  Consumer  Protadfon  Ad  of  1973  (16  U.S.C.  1501-1506  and  1510). 

Sec.  1501  of  the  Food  and  Agricuttura  Ad  of  1977;  Sec.  259  of  the  Energy  Security  Ad  of  1960  (Pub.  L  96- 

294). 
Food  Security  Ad  of  1965. 
Commodity  Credit  Corporatkxi  Charter  Ad.  Pub.  L  80-89;  Agricultural  Ad  of  1949,  as  amended.  7  U.S.C.  1444; 

Extra  Long  Staple  Cotton  Ad  of  1963.  Pub.  L  96-88;  Food  Security  Ad  of   1985.  Pub.  L  99-196. 
Pub.  L  90-484,  as  amended:  the  Agricultural  Ad  of  1970,  Title  II,  Sec.  204,  7  U.S.C.  4S0)-450I.  Pub.  L  91-524; 

Agricultural  and  Consumer  Protection  Ad  of  1973;  Pub.  L  93-86;  Food  and  Agriculture  Ad  of  1977;  Pub.  L 

95-113;  Food  and  Agriculture  Ad  of  1981,  Pub.  L  97-96. 
Agricultural  Ad  of  1949,  as  amended  by  the  Food  Security  Ad  of  1965. 
Agricultural  Credit  Ad  of  1978,  Title  IV,  Pub.  L  95-334. 16  U.S.C.  2201-2205. 
Agricultural  Ad  of  1949,  Sea  407. 
AgricultUFBl  Ad  of  1949,  as  amended;  12  U.S.C.  1134(c),  Pub.  L  81-439;  Commodtty  Credit  Corporatnn  Charter' 

Ad.  as  amended;  15  U.S.C.  714(b)  and  (c);  Food  and  Agricuttura  Ad  of  1977,  15  U.S.C.  714(b).  Pub.  L  95- 

113;  Pub.  L  96-234;  Agriculture  and  Food  Ad  of  1961.  Pub.  L  97-96. 
AgricuNural  Ad  of  1949,  Sec  407. 
Commodity  Oadtt  Corporatkm  Charter  Ad.  Pub.  L  80-89;  Agricuttural  Ad  of  1949,  as  wnended,  7  U.S.C.  1421, 

Pub.  L  81-439;  Federal  Crop  Insurance  Ad  of  1980;  Pub.  L.  96-365,  Food  Security  Ad  of  1965,  Pub.  L  99- 

198. 
Cooperative  Forestry  Assistance  Ad  of  1978;  Pub.  L  95-313. 
AgricuNural  Ad  of  1949;  7  U.S.C.  1445;  Pub.  L  81-439;  Commodtty  Credtt  Corporation  Charter  Ad  15  U.S.C. 

714.  Pub.  L  80-806;  Agricuttura  and  Food  Ad  of  1961,  Pub.  L  97-98;  Food  Security  Ad  of  1965,  Pub.  L  99- 

196. 
Agricuttural  Ad  of  1949,  Sec.  407. 
Agricuttural  Ad  of  1949,  Sec.  407;  Executive  Order  11336. 
Agricuttural  Adjustment  Ad  of  1938;  7  U.S.C.  1301-1393,  Pub.  L  73-430:  Commodity  Oedit  Corporabon  Charter 

Ad.  15  U.S.C.  714.  el  seq:  Agricuttural  Ad  of  1949:  as  amended;  7  U.S.C.  1421.  et  seq.  Pub.  L.  81-439;  as 

amended;  Agricuttural  and  Food  Ad  of  1961;  Pub.  L  97-98;  Dairy  and  Tobacco  Adjustment  Ad  of  1983;  Pub. 

L  98-180;  Agricuttural  Programs  Adjustment  Ad  of  1964;  Pub.  L  98-258;  Food  SflXirity  Ad  of  1985:  Pub.  L 

99-196. 
Commodtty  Credtt  Corporatk)n  Charter  Act  Pub.  L  80-89;  Agricuttural  Ad  of  1949,  as  amended,  7  U.S.C.  1441, 

Pub.  L  81-439;  Food  Security  Ad  of  1965.  Pub.  L  99-196. 
Agricuttural,  Rural  Devatopment  «id  Related  Agencies  Appropriations  Ad  of  1960,  Pub.  L  96-106;  93  Stat  621. 

835  and  Pub.  L  96-528;  94  Stat  3095,  3111. 
Water  Bank  Act  Pub.  L.  91-559;  Pub.  L  96-18^ 
Commodtty  Credtt  Corporation  Charter  Act  Pub.  L  80-89;  Agricuttural  Ad  of  1949.  as  amended,  7  U.S.C.  1445: 

Pub.  L  81-439:  Food  Secwity  Ad  of  1965;  Pub.  L  99-196. 
Natk)nal  Wool  Act  of  1954,  as  amended;  7  U.S.C.  1781-1787;  Pub.  L  63-e9a.  Agricuttural  and  Food  Ad  of  1961; 

Pub.  L  97-98;  Food  Security  Ad  of  1965;  Pub.  L  99-196. 


MUfiMNvierva  oy  nie  cconomc 


36.  Rural  EcorK>mics  Research  Division„ 

37.  International  Eoonomka  Oiviston . 

38.  Nattonai  Reaourcc  Economics  DMaion.. 

39.  Natnnal  Economics  Oiviston 


Agricuttural  Martteling  Ad  of  1946,  7  U.S.C.  1621-1627. 
Agricuttural  Markating  Ad  of  1946.  7  U.S.C.  1621-1627 
Agricuttural  MarfcaUng  Ad  of  1946.  7  U.&C.  1621-1627. 
Agricuttural  Martceling  Ad  of  1946.  7  U.S.C.  1621-1627. 


Adiiiliilalefd  by  Fadaral  Crop  Inatirawca  CorporaUon 


40.  Crop  Insurance.. 


41.  Standardoation  Adivtties. 

42.  Inspection  Adivibes. 


Federal  Crop  Insurance  Ad.  as  wnandad.  7  U.S.C.  1501-1520;  TWe  V  of  the  Agricuttural  Adjustment  Ad  of  1938; 

52  Stat  31  and  Federal  Crop  Insurance  Ad  of  1960,  Pub.  L  96-385  (September  26.  1960).  94  Stat  1312- 

1319. 
Sec.  203(c)  of  the  Agricuttural  Mariteting  Ad  of  1946,  as  amended;  7  U.S.C.  1622(c). 
Sec.  7  of  the  United  States  Grain  Starxlards  Ad,  as  amended,  7  U.S.C.  79. 


BEST  COPY  AVAILABLE 
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43.  Coriplianc«  AdwitiM 

44.  RatOTfcti  and  Dswelopmant.. 

45.  Weighing  Activities..^ 


Authority 


Sm^  2e3(h>  0*  the  Atilcultuctf  M«Min«  Actof  tft4at 
Sec  263  of  the  AgneatluntMMritallnf  Act  of- ta«fl^  at 
Sec.  7A  of  the  United  States  Grain  Standards  Act,  aa 


7  U.S.C.  1622. 
7  U.S.C.  79a. 


46.  Eraargancy  Loans 

47.  Faun  Operatins  Loans- 

48.  Farm  Ownefship  Loaiw_ 


49.  Sedian  502  Rural  Housing  Loans 

50.  Rural  Housing  Loans  and  Grants  (Section  504 
lepar  loan  and  grant). 

51.  Soil  and  Water  Loans _ 


Sec  381-300  of  the  Conaciidalad  Faun  and  Huwl  DawelopmaiH  Act  aa  awewdetfc  7  U.S.C.  1966. 
Sec.  311.  Titte  1  o«  the  Ruta«  Da»atopnewt  Act.  a»iiewded,  7  U.S.C.  1941. 
Sec  302  o«  the  Conaoadatad  Farm  and  Rtrat  OMatapment  Act  as  amended;  7  U.S.C.  1922. 
.  Sec  502.  r«e  V.  Houaing  Act  of  1949,  aa  anMnded;  4a  aS.C.  1471. 
Sec.  504,  Title  V,  Housing  Act  of  1949,  as  amended,  42  U.S£.  1471. 

Sec.  304  of  the  Consolidated  Farm  and  Ruraf  OvetopraeM  Act  as  an»ended,  7  U.S.C.  1924. 


52.  Pemiis  for  use  of  Nationai  Forests  and  M*- 
licnal  Greeniands  t>y  ott)er  tttan  indiMduala  at  a 
nominal  or  no  charge  to  any  gfoup. 

53.  Tmber  granted  free  or  at  nominal  cost  to  any 
gnup. 

54.  Forest  seedHng  production  and  distribution 

55.  Control  of  White  Pine  Blistar  Rust 


56.  Protection  of  Forest  Resources  from  Insects, 
pests  and  diseases^ 

57.  Job  Corps 


56.  Youth  Conservation  Corps.. 


Act  o(  June  4, 1687.  aa  amended,  16  U.S.C.  561;  Sec.  501  of  the  Federrt  Land  Pofcy  Management  Act  of  1076, 
43  UAC.  1761;  Term  Permit  Act  of  March  4,  1915;  aa  amenrtad.  16  U.S.C.  497;  Sees.  3  arid  4  of  the 
American  AnIkMliai  Art  of  June  8.  1906,  16  U.aC.  432;  Sec.  32  of  the  BankheatWones  Farm  Tenant  Act,  as 
amended,  7  U.S.C.  101 1  ' 

Sec.  1  of  the  Act  of  Jwie  4,  1 867,  as  amended,  1«US.C.561;Sec.  32o»1he  Bankhee^Jonet  Farm  Tenant  Act 

aaamandedi  7  U.S.C.  10T1. 
Cooperative  Forestry  Assistance  Act  of  1978,  Pub.  L  g6-3t3i  28  U.S.C.  2102. 
CoQf>«n»M  Fowelry  Aeoietance  Act  of  1978.  Pub.  U  95-313;  16  U.S.C.,  Sec  2T04,  (Insecf  and  dbeasa  control, 

Whila  PJn»Biatai  Ruat  not  apadlciMy  nwnllDnad). 
CooperatMe  Forestry  Assistance  Act  of  1978,  Pub:  L  95-313, 16  U.S.C.  2104. 

2»u.&a  i69i-i7m. 

Note:  This  ia  a  Fedsrally-finanead  and  corviactBd  program  providing  education  and  skills  training  to  young  men 
an*  womare  The  U.S  Department  of  Laborie  entirety  reaponsfcte  for  recruiting  of  recipient  youth. 

Act  of  August  13,  1970,  as  amended,  16  U.S.C.  1701-176* 

Note:  This  is  a  Federally  financed  and  condoctMi  pw|i— i  on  National  Forest  lan(»  prcMdIhg  summer  employment 
*  '••w^B*  yox^*  <toing  conaaNaMan  wo*  white  leaning  about  their  natural  environmenf  and  heritage. 
Reouitraent  d  mdfm*  yoolto  ia  withoU  ragwd  tv  eoenemic,  social  or  racial  classilicatioa  Po«cy  requires  that 

pool  be  made  in  a  public  •onMi'. 


AdMinMarad  by  Fwtt  SafMy  and 


59 


60 


Meat  and  Poultry  Inspection  Program.. 


Meat  and  PouMiy  Inspection  Operatens.. 


Fede»al  Meat  Mspectian  Act  Pub.  L  90-201;  2t  US.C,  601,  et  seq. 
Poultry  Products  Inspection  Act;  Pub.  L  96-492;  21  UAa  801,  et  seq. 
Humane  Staughlar  Act;  Pub.  L  86-766;  7  U.S.C.  190t,  «  seq. 
Federal  Meal  Inspactton  Act  21  LLS.a  801,  el  seq. 
PoulliyProdiict>lnapecllonAcl;21  U.S.C.4S1.etseq. 


^^  i^^^M^^  H     fill 

^  rvaaan  vtuatwon 


61.  Nutrient  Data  Research „.. 

62.  Guidance  and  Educatron  Research... 

63.  Food  Consumpticn  Research 

64.  Diet  Appraisal  Reaewcb 


National  Agriculture  Research  Extension  and  Teaching  Policy  Act  of  1977,  Sec.  1428;  7  U.S.C.  3178a. 

National  Ayiculttife  Research  Extension  and  Tewhing  PWtey  Act  of  1977,  Sec  1428;  7  U.S.C.  317B«. 

National  Aghcutture  Research  Bdension  and  Teaching  Policy  Act  of  1977,  Sec  1428;  7  U.S.C.  3T78B. 

National  Agnculture  Research  Ejdansion  and  Teaching  Policy  Act  of  1977,  Sec.  1428;  7  U.S.C.  317ea. 


65.  Crop  and  Livestock  Estimates 


Admlntatef  ed  by  Nationai  Aqricuttarat  StatlatlCT  flaMcd 


66.  StatisHcai  Reaeaich.. 


7  U.S.C.  292.  411a,  411b,  427,  471, 475,  476,  50t,  9St.  983,  955,  066.  957.  AghcuNwal  PMarketing  Act  of  1946;  7 
a&C.  1621-1627;  7  U.SXX  220t,  2202.  2248, 1103,  3291.  3311,  3504;  22  U.S.C.  3101;  44  U.S.C.  3501-3511; 
SO  US.C.  2061,  et  seq.  50  U.&C.  2251,  et  aaq; 

AgrioMjral  MaiftetinB  Act  of  1946:  7  U.aC  1021. 


feydw 


67.  Rural  Transportation  Developmanl. 

68.  Foreign  Market  Development 


69.  Ecorxxnic  Analysis. 


70.  Facilities  Research  and  Devekspment... 


Sac  201  0*  the  Agnsi^iural  Adjuabwent  Act  of  1936;  7  U.3.a  1291;  Sec  203#  of  the  Ayicuttan<  MartwllnB  Act 

of  1946,  aa  amended;  7  U.SlC.  1662®.  ■-■  ■» 

International  Carriage  of  Panatiable  Foodstufls  Act  7  US.C  4401.  et  seq. 
Set^  201  of  the  A^ieulkral  Ad|uabnant  Act  of  1836;  7  U.SXX  1291  and  Sac.  203®  of  the'  Agricultural 

Mariwiing  Act  of  1048,  aa  amended;  7  U.S.C.  ie6l(D- 
tntawwbonst  Carriage  of  Pansliabia  Foedatuffd  Act  7  U.SJ.  4401,  et  aeq. 
Sec.  201  of  the  Agricultural  AdMbnent  Act  of  1936;  7  U.S.C  1291  and  Sec.  203(j)  ol  the  Agricultural  Marketing 

Act  of  1948,  aa  amended;  7  U.S.C.  (1662®). 
Sec  201  ollhe  AgnoAoni  Adjoabnent  Act  of  1938,  U.S.C.  1291  and  Sec  203®  of  the  Agricultural  Marketing 

Act  of  1946,  aa  amended;  7  U.S.C.  1662®. 
Intemationak  Caniage  of  Perishable  Foodatuff*  Act  7  UAa  4401,  et  aeq. 


71.  Rural  ElectrifKation  Loans  and  Loan  Guaran- 
tees. 

72.  Rural  Telephone,  Loans  and  Loan  Guaranteea. 

73.  Ruial  Telephone  Qank  Loana 


raiaa  l  and  U  oi  the  Rural  Electrificalion  Act  of  1906,  as  amended;  7  U.S.C.  901-018.  931-940  (1982). 

THJes  II  and  lU  of  the  Rurai  Elecbitlcation  Ad  of  1936,  aa  amended;  7  U.S.C.  922-924.  931-940  (1982). 
Title  IV  of  ttw  Rural  ElncbWcaUen  Act  at  1938,  aa  anwndad;  7  U.SX.  941-850b  (1982). 


Admhilatef  ad  by  8o8  Conaervatlon  Setvlce 
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75.  Inventory  and  Monitoring.. 


78  mm  Basin  Surveys  and  Invesligalions. 


Authority 


Sacs.  1-8  and  17  of  the  Soa  Consenration  and  Domestic  Alotment  Act  as  amended;  16  U.S.C.  590a-590f,  500a, 

Sec  502  of  the  Rural  Oevetopment  Act  of  1972,  7  U.S.C.  1010a. 
Waterahed  Protection  and  Flood  Prevention  Act  Pub.  L  83-566,  as  amended.  Sec.  6,  16  U.S.C.  1006. 


Done  this  2ad  day  of  May  1968  in  Washington,  DC 
Richard  E.  Lyng. 

Secretary  of  Agriculture. 

[FR  Doc  88-10071  Filed  5-5-88;  8:45  am] 

BNJJNO  COOC  M10-«4-H 


74.  Snow  Suvey  and  Water  Supply  Forecaabno.....!  So«  Conaaivakon  and 


Act  Pii>.  L  .74-48;  18  U&C.  580a-600(.  SOOgi 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docktt  No.  SS-NM-33-AD] 

Airworthiness  Directives;  CASA  Model 
C-212  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  Proposed  Rulemaking 
(NPRM).  

summary:  This  noU(»  proposes  to  revise 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  CASA  Model  C- 
212  series  airplanes,  which  currenUy 
requires  replacement  of  the  power 
quadrant  cover  with  a  cover 
incorporating  slot  protection.  That 
action  was  prompted  by  reports  that 
additional  protection  was  needed  to 
prevent  foreign  objects  from  dropping  in 
to  the  pedestal  which  could  jam  or 
interfere  with  the  power  or  trim  control 
system,  and  cause  partial  loss  of 
controllability  of  the  airplane.  This 
action  would  expand  the  applicability  of 
the  existing  AD  to  include  additional 
U.S.-registered  airplanes. 
DATE:  Comments  must  be  received  no 
later  than  June  8, 1988. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel  (Attn:  ANM-103).  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
33-AD,  17900  Pacific  Highway  South.  C- 
68966.  Seatde,  Washington  9816&  The 
applicable  service  information  may  be 
obtained  from  Contrucciones 
Aeronauticas  S.A..  Getafe.  Madrid. 
Spain.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  Seatde 
Aircraft  Certification  Office.  9010  East 
Marginal  Way  South.  Seattle. 
Washington. 

RM  FURTHER  INR>RMATION  CONTACT 

Ms.  Armella  Donnelly.  Standardization 


Branch,  ANM-113;  telephone  (206)  431- 
1967.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
SouUi.  C-68966.  Seattie,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
nmnber  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  conunents  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  conunents,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  siunmarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Motmtain  Region.  Office  of 
Uie  Regional  Counsel  (Attn:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-33-AD.  17900  Pacific 
Highway  South.  C-68966.  Seatde. 
Washington  98168. 

Discussion 

On  September  17, 1987.  FAA  issued 
AD  87-05-05-Rl,  Amendment  39-5738 
(52  FR  38745;  October  19, 1987). 
applicable  to  certain  CASA  Model  C- 
212  series  airplanes,  to  require 
replacement  of  the  power  control 
quadrant  cover  with  a  modified  cover  on 
CASA  Model  C-212  series  airplanes,  in 
accordance  with  CASA  Service  Bulletin 
212-76-05,  Revision  IA.  dated  August  8, 
1986.  The  modified  cover  incorporates 
slot  protection,  the  purpose  of  which  is 


to  prevent  objects  from  falling  into  the 
open  slots  and  jamming  or  interfering 
with  the  power  or  trim  control  system. 
This  condition,  if  not  corrected,  could 
result  in  partial  loss  of  controllability  of 
the  airplane. 

Since  issuance  of  that  AD,  the  FAA 
has  been  notified  that  8  additional 
affected  U.S.-registered  CASA  C-212 
airplanes  were  not  identified  in  the 
effectivity  of  die  CASA  Service  Bulletin. 

CASA  has  now  issued  Service 
Bulletin  212-76-05,  Revision  1.  dated 
July  20, 1987,  which  includes  the  8 
additional  airplanes  in  its  effectivity. 

Since  the  unsafe  condition  addressed 
in  AD  87-05-05-Rl  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design  registered  in  the  U.S.,  an  AD 
is  proposed  which  would  expand  the 
applicability  of  AD  87-05-05-Rl  to 
include  all  affected  U.S-registered 
airplanes,  and  reflect  Revision  1  of  the 
service  bulletin  in  the  requirements  of 
the  AD.  This  action  would  ensure  that 
all  affected  airplanes  replace  the  power 
control  quadrant  cover. 

Additionally,  the  compliance  time  of 
the  AD  would  be  revised  from  "prior  to 
February  28, 1988"  to  "within  3  months 
after  the  effective  date  of  the  final  rule." 
This  revision  would  provide  adequate 
time  for  operators  now  affected  by  this 
action  to  order  and  install  the  required 
modification  parts. 

It  is  estimated  that  8  additional 
airplanes  of  U.S.  registry  would  be 
affected  by  this  AD.  that  it  would  take 
approximately  3  manhours  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  cost  would  be  $40 
per  manhour.  Modification  parts  are 
estimated  at  $553  per  airplane.  Based  on 
these  figures,  the  total  cost  impact  of 
this  amendment  on  U.S.  operators  is 
estimated  to  be  $5,384. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958.  as  amended  (49  U.S.C.  1301.  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
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federalism  implications  warranting  the 
preparation  of  a  PederaQsm 
AsaeasmcBt 

For  these  reasons,  the  FAA  has 
determined  that  this  docmnent  (IJ 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  28. 1979):  and  it  is 
furtner  certified  uzider  the  ditexia  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promo^ated,  will  Bot. 
have  a  significant  economic  ■"■■^■^'•*, 
positive  or  negative,  on  a  sabstaatiaL 
number  of  small  entitiea  because  of  tbe 
minimal  cost  of  campbrnice  per  airplane 
($673).  A  copy  of  a  draft  regulatwy 
evaluation  prepared  for  this  actioa 
contained  ia  the  regulatory  docket 

List  orSobjectB  in  14  CFK  Part  39 

Aviattea  Safety.  Aircraft 

ine  Proposed  Aiueuument 

Accordingly,  paisuant  to  the  authofity 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  AdministratioD 
proposes  to  amend  (  3a,13  of  Part  3ft  of 
the  Federal  Aviation  Regulations  (14 
CFR  39^)  as  follows: 

PART  39— {MMEMDEDl 

The  authority  citation  for  Part  39 
continnes  to  read  as  follows: 

Autftority:  49  V.SJC.  TSStfa],  I4ZI  and  1123: 
49  U.S.C.  108(g)  (Revised  Pob.  L  97-449., 
Januoy  12.  T9K]t  and  14  CPU  1X89. 


S39.ta 

2.  By  revising  AD  ar-OS-eS-Rl. 
Amendment  39-5738  (52  FR  38745; 
October  19^  1987).  by  levisiog  the 
applicability  statement  uid  paragt^ih 
A.,  as  follows:  i 

CASA:  Appliea  to  all  Model  C-212  series 
airplanes,  certificated  in  any  category. 
Compliaace  is  required  within  3  moatha 
after  the  tSectrre  dste  of  this  AD,,  onisss 
previously  accomplished. 
To  prevent  the  entiy  of  foreign  objects  into 

the  power  and  trim  contn^s  ia  the  pedestal. 

acconipUsh  tha  following: 
A  Replace  the  power  quadiani  cover  with 

a  cover  incorporating  slot  protection,  in 

accordance  with  CASA  Service  Bulletin  212- 

76-05.  Revision  IA.  dated  August  7, 198».  or 

Revision  1.  dated  July  20. 1987. 

B.  An  alternate  meana  of  compliance  or 
adjustment  of  the  comphance  time,  which 
provides  an  acceptable  Irrel  erf  safety,  may 
be  used  when  apiaeved  by  the  Manager, 
Standardization  Branch.  ANtA-tli,  FAA. 
Northwest  Mountain  Region. 

C.  Special  fli^t  permits  may  be  iasued  in 
accordance  with  FAR  21.197  and  21.108  to 
operate  airplanes  to  a  base  for  the 
accompiishment  of  the  modification  required 
by  this  AO. 


AU  persons  affected  by  this  directive 
who  have  not  already  received  the 
ayptupiiate  service  doeamuiifs  from  the 
nanofacttirer  may  obtam  copies  npon 
request  to  Contrucciones  Aeronauticas 
S.A.,  Getafe,  Madrid,  Spain.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  Sooth,  Seattts,  Woshuigtea. 

Issued  ia.  Seattle,  Washington,  aa  April  25. 
1988. 

FradericklL  Isaac 

Acting  Dinetar,  Norlhweat  hbnattaiaBiegiat. 

[FR  Doc.  88-10047  Filed  5-5-88;  8:45  am] 
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PropoaMl  RevWoM  otTi 


AQENCv:  Federal  AviatxMi 
Administration  (FA^  DOT. 

ACTION:  Notice  of  proposed  n^raaking. 

SUMMARY:  Th»  notice  proposes  to  revise 
the  ttanstlion  area  located  at  Brenbara. 
TX.  The  development  of  a  new  standard 
instrument  approach  prtjcednre  (SAP) 
to  the  Brenbara  Municipal  Airport 
utilizing  the  College  Station  Very  Ffigh 
Frequency  Onmitfaettional  Radio 
Range/Tactical  Air  Navigation 
(VORTAC)  has  made  this  proposed 
revision  necessary.  The  iirtended  effect 
of  this  proposal  is  to  provide  adequate 
controlled  airspace  for  aircraft 
executing  all  SLAFs  serving  the  airport. 

OAHS:  Comments  must  be  received  on 
or  before  Jime  8,  lOOa 

AODRCsacs:  Send  eonunents  on  the 
proposal  in  tnplicate  to;  Manager, 
Airspace  and  Ptocedares  Branch,  Air 
Traffic  Division,  Soothwest  Region, 
Docket  No.  87-ASW-fl6i  Department  of 
Transportation,  Federal  Aviathm 
Administration,  Fort  Worth.  TX  7U93- 
0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regioaal  Couosel, 
Southwest  Region.  Federal  Aviation 
Administration,  4400  Blue  Mound  Road, 
Fort  Worth.  TX. 


FOH  FIMTMU  llirOWAT—  COHVACR 

Bruce  C  Beard.  Airspace  and 
Procadures  Brandt.  Departniant  of 
Transportatiop.  Federal  Aviation 
Adminietration,  Fort  Worth,  TX  70193- 
0530;  telephone  (817)  624-5591. 


SUPPLEMENTARY  MFOMMTIOM: 
Comments  Invited  , 

Interested  parties  are  hivited  to 
participata  in  this  psopoaatf  i^aanldna 
by  submitting  such  written  data,  views, 
ar  atgamenta  as  they  may  deste. 
Comments  that  provide  the  factyalbaiii 
supporting  the  views  and  sagfestiona 
presented  an  patticaluly  belpfut  is 
developing  reasoned  regulatoiy 
decisions  on.  the  proposal  Cnmrnents 
are  specifically  invited  on  the  overaff 
regalatary,  ecaaaaaic,  omioaaiental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
coasMnlB  •  self-addnsaed.  i 
postcard  on  which  the  toHawiaf 
statement  is  made:  "Comments  to 
Airspace  Docket  Nai  O-ASMP^-M^"  Tka 
postcard  will  be  date/fime  atanpad  and 
returned  to  tftecoraoiaater.  All: 
communications  received  before  the 
specified  dosing  date  for  eoaunents  will 
be  anmdsred  befsss  talriqg  aetton  aa 
thapeoposedraia.  The  pfapasal 
contained  in  dlis  notice  may  be  diai^d 
in  the  light  of  CBansenta  received.  AH 
comments  sobnitted  wiU  be  availaMe 
for  examination  in  fte  Office  of  the 
Regional  Counsel,  448Q  Uoa  Mound 
Road,  Fort  Worth,  TX.  bodi  b^re  and 
after  the  dosing  date  for  coamicnts,  A 
report  sanonarizing  aaeh  substantiva 
public  contact  with  FAA  persomiri 
concerned  with  this  rolemakiag  will  be 
filed  in  the  docket 
Availabifily  orNnOfTS 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NHIM) 
by  submitting  a  request  to  the  Manager. 
Airspace  sid  Procederes  ftanen. 
Department  of  Transportation,  Federal 
Aviation  Administration,  Fort  Worth, 
TX  76193-053a  Communications  anot 
idientify  the  notice  nomfaec  ol  this 
NPUifL  Poaona  interested  in  being 
placed  on  a  mailing  list  for  futuie 
NPRM's  shonld  also  request  a  copy  of 
Advisory  Circular  No.  tl-2  which 
describes  the  application  procedure. 

Theftoposal 

The  FAA  is  considering  an 
amendment  to  {  71.181  of  theFederaT 
Aviation  Regulations  (14GFR  Part  71) 
by  revising  the  transitioa  area  located  at 
Brenham.  TX.  The  development  of  a 
new  SIAP  to  the  ftenhanLMunidpal 
Airport,  utirizing.the  College  Station 
VORTAC,  has  necessitated  tins 
proposed  revision.  The  transition  area 
would  increase  from  the  present  5-miIe 
radios  of  the  airport  to  a  0.5-mife  radius 


of  the  airport  The  existing  northwest 
arrival  extension  would  remain  the 
same.  The  intended  effect  of  tfds 
proposal  is  to  provide  adequate 
controlled  airspace  for  aircraft 
executing  all  SlAFs  now  serving  die 
afaport  Section  71.191  of  Part  71  of  the 
Federal  Aviation  Regnlatitms  was 
republished  in  Handbook  7400.6D  dated 
January  1. 1998. 

The  FAA  has  determined  that  this 
regulation  only  hivolves  an  estabhshed 
body  of  tetAnical  regulations  for  which 
fi^qoent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore— (!)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979};  and  (3) 
does  not  warrant  preparatioa  of  a 
regulatory  evaluation  as  the  antidpated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act, 

List  of  Subjects  ia  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  Part  71  c^  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  foDows: 

PART  71-{AMENDED] 

1.  The  authority  dtation  for  Part  71 
continoes  to  read  as  follows: 

Authority:  49  U.S.C  1348(a),  1354(a),  1510c 
Executive  Order  10854: 48  U.SIC  ia6(g) 
(Revised  Pub.  L  97-449i,  lanuary  12. 1983);  14 

CFR  ii.ee. 

S  71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Brenham.  TX  [Revisadl 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-miIe 
radius  of  \k»  Brenham  Municipal  Airport 
(latitude  30'13'00"  N.,  latitude  96'22'25"  W.) 
and  within  3  miles  each  aide  of  the  341* 
bearing  from  the  Brenham  NDB  (latitude 
30*13'2(r  N,  longitude  9»'22'22"  W.). 
extending  from  the  6.5-mile  radius  area  to  8 
miles  northwest  of  the  Brenham  Municipal 
Airport 

Issued  hi  Fort  Worth,  TX,  on  April  21, 1988. 
LairyLCrai^ 

Manager,  Air  Tiv^  Division,  Southwest 
Region. 

[FRDoc.  88-10040  Filed  S-5-88;  8:45  ajn.] 
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(Airspace  Docket  Na  ST-ASW-M] 

PropOMd  Rmision  of  TranMioR  Atm; 
Brownwood,TX 

agency:  Federal  Aviation 

Admim'stration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 


summary:  This  notice  proposes  to  revise 
the  transition  area  located  at 
Brownwtxxi  TX.  The  development  of  a 
new  standard  instroraent  approadi 
procedure  (SIAP)  to  Runway  35  at  the 
Brownwood  Munidpal  Airport  utilizing 
the  Brownwood  Very  High  Frequency 
Onmidirectional  Radio  Range  (VOR), 
has  made  diis  proposed  revision 
necessary.  The  intended  effect  of  this 
proposal  is  to  provide  adequate 
controlled  airspace  for  aircraft 
executing  all  SIAP's  serving  the  airport 
DATE:  Comments  must  be  received  on  or 
before  June  6, 1988. 
addresses:  Send  comments  oo  the 
proposal  in  triplicate  to:  Manager. 
Airspace  and  Procedures  Branch.  Air 
Traffic  Division.  Southwest  Region. 
Docket  No.  87-ASW-66,  Depeurtment  of 
Transportatioa  Federal  Aviation 
Admhiistration,  Fort  Wwth.  TX  7619a- 
0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel 
Southwest  Region,  Federal  Aviation 
Administration,  4400  Blue  Mound  Road, 
Fort  Worth,  TX. 

FOR  FURTHER  MFORMATtON  CONTACT: 
Bruce  C.  Beard.  Airspace  and 
Procedures  Branch,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530;  telephone;  (817)  624-5561. 
SUFTtEMENTARY  INRMMATWN: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particnlariy  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposaL  Comments 
are  spedfically  invited  on  the  overall 
regulatory,  economic  environmental, 
and  energy  aspeds  of  the  proposal 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 


Airspace  Docket  No.  87-ASW-ea"  The 
postcard  will  be  date/time  stamped  and 
returned  to  tbe  conimenter.  All 
communications  received  before  the 
specified  dosing  date  iat  comments  will 
be  considered  before  taking  action  oo 
the  proposed  rule.  The  prt^wsal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Offke  of  the 
Regional  Counsel,  4400  Blue  Mound 
Road,  Fort  Worth.  TX.  both  before  and 
after  the  dosing  date  for  comments.  A 
report  summarizing  each  substantive 
pubh'c  contact  with  FAA  personnel 
concerned  with  this  ruleioaking  will  be 
filed  in  the  docket 

AvailabiBty  of  NPIOrs 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Manager. 
Airspace  and  Procedures  Branch. 
Department  of  Transportation,  Federal 
Aviation  Administration,  Fort  Worth, 
TX  76193-0530.  Commtmications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  v^ich 
describes  the  appHcation  procedure. 

Tbe  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71) 
by  revising  the  transition  area  located  at 
Brownwood,  TX.  The  development  of  a 
new  SIAP  to  Runway  35  at  the 
Brownwood  Municipal  Airport,  utilizing 
the  Brownwood  VOR.  has  necessitated 
this  proposed  revision.  The  existing  700- 
foot  transition  area  would  remain  the 
same,  with  a  new  arrival  extension 
being  added  south  of  the  airport.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
aircraft  executing  all  SIAP's  now  serving 
the  Brownwood  Municipal  Airport. 
Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6D  dated  January  1, 
1988. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fi^quent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
curroit  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  antidpated 
impact  is  so  minimal  Since  this  is  a 
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routine  matter  that  will  only  affect  air 
trafnc  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.         ^ 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  follows: 

PART  71— (AMENDED! 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983):  14 
CFR  11.69. 

§71.181    lAiMfMtod] 

2.  Section  71.1S1  is  amended  as 
follows: 

Brownwood,  TX  [Revisedl 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8.5-inile 
radius  of  the  Brownwood  Municipal  Airport 
(latitude  31°47'37"  N..  longitude  98°57'22"  W.), 
and  within  5.5  miles  each  side  of  the  179* 
radial  of  the  Brownwood  VOR  (latitude 
31'53'33"  N..  longitude  98*57'28"  W.). 
extending  from  the  8.5-mile  radius  area  to  16 
miles  south  of  the  Brownwood  Municipal 
Airport 

Issued  in  Fort  Worth.  TX,  on  April  21. 1988. 
LanyL.  Craig, 

Manager.  Air  Traffic  Division,  Southwest 
Region. 
[FR  Doc.  88-10045  Filed  5-5-88;  8:45  a.m.] 

BILLING  COOE  4S1»-11-lt 


Coast  Guard 

33  CFR  Part  117 
[CQ07-«S-«] 

Drawtuldge  Operation  Regulations; 
Great  Caral,  FL 

AQENCY:  Coast  Guard,  DOT. 
action:  Proposed  rule.  I 

—  -       .    -.1 

summary:  At  the  request  of  the  Tortoise 
Island  Homeowners  Association,  the 
Coast  Guard  is  considering  a  change  to 
the  regulations  governing  the  Tortoise 
Island  drawbridge  by  requiring  that 
advance  notice  for  opening  be  given 
during  certain  periods.  This  proposal  is 
being  made  because  of  a  lack  of 
requests  to  open  the  bridge  at  night.  This 
action  would  relieve  the  bridge  ownpr  of 
the  burden  of  having  a  person 


constantly  available  to  open  the  draw 
and  should  still  provide  for  the 
reasonable  needs  of  navigation. 

DATE:  Comments  must  be  received  on  or 
before  June  20, 1988. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander  (oan).  Seventh 
Coast  Guard  District,  909  SE  1st  Avenue. 
Miami,  Florida  33131-3050.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  on 
the  4th  Floor  of  the  Brickell  Plaza 
Federal  Building,  909  SE  Ist  Ave.. 
Miami,  Florida.  Normal  office  hours  are 
between  7:30  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  holidays. 
Comments  also  may  be  hand-delivered 
to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Walt  Paskowsky,  (305)  536-4103. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowledgement  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander,  Seventh  Coast 
Guard  District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 

Drafting  Information 

The  drafters  of  this  notice  are  Mr. 
Walt  Paskowsky,  Bridge  Administration 
Specialist,  project  officer,  and 
Lieutenant  Commander  S.T.  Fuger,  Jr., 
project  attorney. 

Discussion  of  Proposed  Regulations 

The  bridge  is  presently  opened  on 
signal.  In  a  recent  9  month  period  there 
were  only  12  requests  for  openings 
between  10  p.m.  and  6  a.m.  Most  of 
these  openings  were  during  summer 
weekends.  This  proposal  will  provide 
for  bridge  openings  on  demand,  except 
during  weekday  evening  ho\m  when  IS 
minutes  advance  notice  will  be  required. 
Notification  will  be  given  by  telephone 
or  radio  to  the  Tortoise  Island 
Gatehouse  which  is  manned  24  hours 
per  day.  The  proposed  rule  is  similar  to 
the  existing  operating  rule  for  the 
Mathers  swingspan  bridge  at  Indian 
Harbor  Beach  which  provides  access  to 
the  Indian  River  for  the  majority  of 
vessels  transiting  the  Great  Canal. 


Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  28, 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
We  conclude  this  because  there  are  few 
openings  during  the  proposed  advance 
notification  period.  Since  the  economic 
impact  of  this  proposal  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that, 
if  adopted,  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.0S-l(g). 

2.  Part  117  is  proposed  to  be  amended 
by  adding  a  new  S  117.285  to  read  as 
follows: 

$117,285    Great  CanaL 

(1)  The  draw  of  the  Tortoise  Island 
bridge,  mile  2.6,  shall  open  on  signal, 
except  that  from  10  p.m.  to  6  a.m. 
Monday  through  Friday  except  Federal 
holidays,  the  draw  shall  open  on  signal 
if  at  least  15  minutes  notice  is  given. 

Dated:  April  19, 1988. 
ILB.Tbon«o, 

Rear  Admiral.  U.S.  Coast  Guard,  Commander. 

Seventh  Coast  Guard  District 

[FR  Doc.  68-10062  Filed  5-5-88:  8:45  am] 

BlUJNa  COOE  4aiO-14-ll 


DEPARTMENT  OF  EDUCATION 

Offica  of  Elementary  and  Secondary 
Education 

34  CFR  Part  200 

Chapter  1  of  Title  I  of  the  Elementary 
and  Secondary  Education  Act  of  1965; 
Rnandal  Assistance  to  Meet  Special 
Educational  Needs  of  Children 

AOENCY:  Department  of  Education. 


action:  Notice  of  regional  meetings. 


summary:  The  Assistant  Secretary  for 
Elementary  and  Secondary  Education  of 
the  U.S.  Department  of  Education  will 
convene  five  regional  meetings  to  solicit 
input  for  the  Department  qn  the  content 
of  proposed  regulations  under  Chapter  1 
of  Title  I  of  the  Elementary  and 
Secondary  Education  Act  of  1965.  These 
meetings  will  include  representatives  of 
Federal,  State,  and  local  administrators, 
parRnts,  teachers,  and  members  of  local 
boards  of  education  involved  with  the 
implementation  of  local  educational 
agency  programs  under  Chapter  1. 
DATES:  The  regional  meetings  are 
scheduled  to  be  held  as  follows: 
May  23,  24,  25— Atlanta.  Georgia 
May  28-27-^»hiladelphia,  Pennsylvania 
June  1-2— Indianapolis,  Indiana 
June  6, 7, 8— Denver,  Colorado 
June  9-10— San  Francisco.  California 

SUPPLEMENTARY  INFORMATION:  Section 

1431(b)(1)  of  Chapter  1  of  Tide  I  of  die 
Elementary  and  Secondary  Education 
Act  of  1965  requires  the  U.S.  Department 
of  Education  to  "convene  regional 
meetings  which  shall  provide  input  to 
the  Secretary  on  the  content  of  proposed 
regulations."  These  meetings  must 
include  representatives  of  Federal. 
State,  and  local  administrators,  parents, 
teachers,  and  members  of  local  boards 
of  education  involved  with 
implementati'on  of  local  educational 
agency  programs  under  Chapter  1.  To 
meet  Uiis  requirement,  the  Assistant 
Secretary  for  Elementary  and  Secondary 
Education  will  convene  five  meetings  on 
the  dates  and  at  the  locations  Hsted  in 
this  notice.  Each  meeting  will  begin  at 
9:00  a.m.  on  the  first  day  and  end  at 
approximately  3:00  p.m.  on  the  second 
day. 

The  Assistant  Secretary  has  asked 
each  Chief  State  School  Officer  and  a 
number  of  educational  organizations 
and  interest  groups  to  nominate 
representatives  to  attend  these 
meetings.  The  Assistant  Secretary 
anticipates  that  approximately  225 
persons  will  attend  each  meeting.  The 
meetings  will  focus  primarily  on  the 
following  topics:  parental  involvement, 
targeting  of  schools,  schoohvide 
projects,  program  improvement.  State 
administration,  and  national  evaluation 
standards.  However,  additional  issues 
may  be  discussed  as  time  permits. 

On  May  25  in  Atlanta  and  June  8  in 
Denver,  a  separate  session  will  be  held 
from  9:00  a.m.  to  l.-OO  p.m.  to  discuss 
issues  solely  related  to  national 
evaluation  standards  for  the  migrant 
education  program  under  Chapter  1. 
FOR  FURTHER  INFORMATION  CONTACT: 

Other  persons  interested  in  attending 


one  of  the  meetings  should  ccmtact  Carol 
Chelemer.  Compensatory  Education 
Programs,  Office  of  Elementary  and 
Secondary  Education,  U.S.  Department 
of  Education,  400  Maryland  Avenue 
SW,  Washington,  DC  20202.  Telephone: 
(202)  732-4705. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.0ia  Educationally  Deprived  Children- 
Local  Educational  Agencies) 

Dated:  May  3, 1968. 
BmylDonett. 

Assistant  Secretary  for  Elementary  and 
Secondary  Education 
(FR  Doc.  88-10139  Filed  5-5-88;  8:45  am] 
BILUNQ  COOC  4000-ai-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42CFRPsrt57 

Grants  for  Health  Professions  Projects 
in  Geriatrics 

agency:  Public  Health  Service,  HHS. 
action:  Notice  of  I>roposed  Rulemaking. 

summary:  This  document  proposes 
regulations  for  governing  Grants  for 
Health  Professions  I'rojects  in 
Geriatrics,  authorized  by  section  788(d) 
of  the  I>ubhc  Health  Service  Act  (the 
Act),  as  amended.  It  establishes  project 
requirements  and  criteria  for  application 
evaluation. 

date:  Comments  must  be  received  no 
later  than  July  5. 1988. 
ai>oress:  Written  comments  should  be 
addressed  to  ].  Jarrett  Clinton.  MJ)., 
Director.  Bureau  of  Health  Professions 
(BHPr).  Health  Resources  and  Services 
Administration,  Room  8-05,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857.  All  comments  received 
will  be  available  for  public  inspection 
and  copying  at  the  Office  of  Program 
Support.  BHPr,  Room  7-74,  Parklawn 
Building,  at  the  above  address 
weekdays  (Federal  holidays  excepted) 
between  the  hours  of  8:30  a.m.  and  5M) 
p.m. 

FOR  further  information  CONTACT: 

William  Koenig,  Deputy  Chief. 
Associated  Health  Professions  Branch, 
Division  of  Associated  and  Dental 
Health  {Professions,  Bureau  of  Health 
Professions.  Health  Resources  and 
Services  Administration.  Parklawn 
Building,  Room  8-103.  5600  Fishers  Lane, 
Rockville.  Maryland  20857;  telephone 
number  301  443-8887. 
SUPPLEMENTARY  INFORMATKNtt  The 
Assistant  Secretary  for  Health, 
Department  of  Health  and  Human 


Services,  with  the  approval  of  the 
Secretary,  proposes  to  add  a  new 
Subpart  OO  to  l>art  57  of  Title  42  of  the 
Code  of  Federal  Regulations  to 
implement  section  788(d)  of  the  Ihiblic 
Health  Service  Act  (the  Act).  Section 
788(d),  as  revised  by  Pub.  L.  99-129  and 
Pub.  L  99-66a  authorizes  the  Secretary 
to  make  grants  to  and  enter  into 
contracts  w^th  accredited  schools  of 
medicine,  osteopathy,  dentistry, 
pharmacy,  optometry,  podiatry, 
veterinary  medicine,  chiropractic,  allied 
health,  and  programs  for  the  training  of 
physician  assistants  to  assist  in  meeting 
the  costs  of  projects  to: 

(a)  Improve  the  training  of  health 
professionals  in  geriatrics; 

(b)  Develop  and  disseminate  curricula 
relating  to  the  treatment  of  the  health 
problems  of  elderly  individuals; 

(c)  Expand  and  strengthen  instruction 
in  methods  of  such  treatment; 

(d)  Support  the  training  and  retraining 
of  faculty  to  provide  such  instruction 
(other  than  training  and  retraining  of 
faculty  for  schools  of  medicine  and 
osteopathy); 

(e)  SuppOTt  continuing  education  of 
health  professionals  and  allied  heahh 
professionals  who  provide  such 
treatment;  and 

(f)  Establish  new  affiliations  with 
nursing  homes,  chronic  and  acute 
disease  hospitals,  ambulatory  care 
centers,  and  senior  centers  in  order  to 
provide  students  with  clinical  training  In 
geriatric  medicine. 

The  Department  proposes  to 
implement  section  788(d)  by  awarding 
grants  for  projects  which  support  one  or 
more  of  the  statutory  purposes  emd 
provides  assistance  to  either  a  single 
health  professions  school  or  program,  or 
a  group  of  such  schools  or  programs. 
This  approach  is  proposed  for  the 
following  reasons: 

1.  The  Department  recognizes  that  the 
purposes  listed  in  section  788(d)(1)  ture     • 
not  mutually  exclusive,  but  encompass 
the  range  of  interrelated  efforts  (such  as 
developing  curriculum,  training  health 
professionals  and  faculty,  and 
establishing  affiliations  to  provide 
students  with  clinical  training)  which 
national  scientific  and  educational 
organizations  have  urged  health 
professions  schools  to  undertake. 

2.  The  Department  believes  that  these 
purposes  should  be  addressed  through 
cooperative  efforts  of  schools 
representing  several  of  the  health 
professions  necessary  to  provide  health 
care  to  the  aged,  as  well  as  projects 
involving  a  single  profession.  This 
flexible  approach  emphasizes  that 
health  professionals  in  virtuaUy  all 
professions  need  to  be  better  prepared 
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to  address  the  needs  of  an  increasing 
elderly  population.  To  encourage 
cooperation  among  eligible  health 
professions  schools  and  make  maximum 
use  of  available  resources,  the 
Department  wishes  to  emphasize  that 
projects  under  this  authority  may 
involve  collaborative  participation  of 
various  types  of  health  professions 
schools  and  programs  identified  in 
section  788(d). 

Pub.  L  99-660  amended  section 
788(d)(1)(D)  by  excluding  projects  for 
training  and  retraining  of  faculty  for 
schools  of  medicine  and  osteopathy 
under  this  section,  and  concurrently 
establishing  a  new  section  788(e)  of  the 
Act  authorizing  separate  support  for 
projects  to  provide  1-  or  2-year  internal 
medicine  or  family  medicine  fellowship 
programs.  The  Department  believes  this 
amendment  was  intended  to  prevent 
training  programs  eligible  under  section 
788(e)  of  the  Act  from  being  supported 
under  section  788(d]  of  the  Act,  and  not 
to  exclude  all  medical  school  faculty 
from  participating  in  short-term  and 
other  training  activities  under  section 
788(d)  of  the  Act  Therefore,  this  notice 
proposes  a  definition  of  "training  and 
retraining  of  faculty"  which  excludes  the 
type  of  training  and  retraining 
authorized  under  section  788(e)  of  the 
Act.  This  definition  is  meant  to  clarify 
that  faculty  of  schools  of  medicine  and 
osteopathy  are  eligible  to  enroll  in  and 
attend  courses  supported  under  section 
788(d),  as  long  as  the  courses  are  not  the 
type  of  training  eligible  for  support 
under  section  788(e). 

In  determining  the  priority  for  funding 
applications  approved  under  this  grant 
program,  the  Secretary  will  consider  any 
special  factors  relatihg  to  national  needs 
as  the  Secretary  may  from  time  to  time 
announce  in  the  Federal  Register.  (See 
§  57.4005.  entitled  "How  will 
applications  be  evaluated?"]  At  that 
time,  public  comments  on  the  proposed 
special  factors  will  be  solicited. 

Regulatory  FlexilMlity  Act  and  Executive 
Order  12291 

These  regulations  govern  a  financial 
assistance  program  in  which 
participation  is  voluntary.  The  rule  will 
not  exceed  the  threshold  level  of  $100 
million  estabhshed  in  section  (b)  of 
Executive  Order  12291.  For  these 
reasons,  the  Secretary  has  determined 
this  rule  is  not  a  major  rule  under 
Executive  Order  12291  and  a  regidatory 
impact  analysis  is  not  required.  Further, 
because  the  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  a 
regulatory  fiexibility  analysis  under  the 
Regulatory  Flexibility  Act  of  1980  is  not 
required. 


Paperwork  Reduction  Act  of  1980 

Section  57.4009  contains  information 
collection  requirements  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980.  We  have 
submitted  a  copy  of  these  information 
collection  requirements  to  OMB  for 
approval.  Other  organizations  and 
individuals  desiring  to  submit  comments 
on  the  information  collections  should 
direct  them  to  the  agency  official 
designated  for  this  purpose  whose  name 
appears  in  this  preamble,  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Building  (Room  3208),  Washington,  DC 
20205.  ATTN:  Desk  Officer  for  HHS. 

List  of  Subjects  in  42  CFR  Part  57 

Dental  health.  Education  of  the 
disadvantaged.  Educational  facilities. 
Educational  study  program.  Emergency 
medical  services.  Grant  programs- 
health.  Health  facilities,  Health 
professions.  Loan  programs-health. 
Medical  and  dental  schools. 
Scholarships  and  fellowships.  Student 
aid. 

Dated:  lanuary  27, 198& 
Robert  E.  Windom. 

Assistant  Secretary  for  Health. 

Approved:  March  9, 1988. 
Otis  R.  Bowen, 

Secretary. 

[Catalog  of  Federal  Domestic  Assistance,  No. 
13.969.  Grants  for  the  Training  of  Health 
Professions  in  Geriatrics) 

It  is  therefore  proposed  to  add  a  new 
Subpart  OO  to  Part  57  of  Tide  42  of  the 
Code  of  Federal  Regulations,  as  set  forth 
below. 

PART  57-GRANTS  FOR 
CONSTRUCTION  OF  TEACHING 
FACILITIES,  EDUCATIONAL 
IMPROVEMENTS,  SCHOLARSHIPS, 
AND  STUDENT  LOANS 

1. 42  CFR  Part  57  is  amended  by 
adding  a  new  Subpart  OO,  entitied 
"Grants  for  Health  Professions  Projects 
in  Geriatrics"  to  read  as  follows: 

Subpart  OO— Grants  for  Health  Profeasion* 
Pro)acta  In  Geriatrics 

Sec 

57.4001  To  what  projects  do  these 
regulations  apply? 

57.4002  Definitions. 

57.4003  Who  is  eligible  to  apply  for  a  grant? 

57.4004  Project  Requirements. 

57.4005  How  will  applications  be  evaluated? 

57.4006  How  long  does  grant  support  last? 

57.4007  For  what  purposes  may  grant  funds 
be  spent?    . 


57.4006    What  additional  Department 
regulations  apply  to  grantees? 

57.4009  What  other  audit  and  inspection 
requirements  apply  to  grantees? 

57.4010  Additional  conditions. 

Subpart  00— Orantt  for  Health 
Prof asaions  Projacta  in  Gariatrfcs 

Authority:  Sec.  215  of  the  Public  Health 
Service  Act  58  Stat.  690.  07  Stat.  631  (42 
U.S.C.  216);  sec.  788(d)  of  the  Public  Health 
Service  Act,  99  Stat.  542  (42  U.S.C.  295g-8). 

857.4001    To  wturt  projects  do  these 
raguiattons  apply? 

These  regulations  apply  to  grants  to 
eligible  schools  and  programs  under 
section  788(d)  of  the  Public  Health 
Service  Act  for  geriatric  training 
projects. 

S  57.4002    Definitions. 

"Act"  means  the  Public  Health 
Service  Act,  as  amended. 

"Allied  health  professional"  means  an 
individual  who  has  received  a 
certificate,  an  associate  degree,  a 
bachelor's  degree,  a  master's  degree,  a 
doctoral  degree,  or  postbaccalaureate 
training,  in  a  science  relating  to  health 
care  and  meets  the  requirements  as 
established  in  section  701(13)  of  the  Act. 

"Budget  period"  means  the  interval  of 
time  into  which  the  project  period  is 
divided  for  budgetary  and  reporting 
purposes,  as  specified  in  the  grant 
award  document. 

"Continuing  Education"  means 
structured  educational  programs  for 
practicing  health  professionals  and 
allied  health  professionals  for  the 
purpose  of  improving  the  knowledge  and 
skills  in  geriatrics  of  such  practitioners 
with  respect  to  treatment  of  the  health 
problems  of  elderly  individuals. 

"Geriatric  Medicine"  means  the  , 
prevention,  diagnosis,  care  and 
treatment  of  illness  and  disability  as 
required  by  the  distinct  needs  of  the 
elderly. 

"Geriatrics"  is  the  total  health  and 
social  care  of  the  elderly. 

"Health  professional"  means  any 
allopathic  or  osteopathic  physician, 
dentist,  optometrist  podiatrist 
pharmacist  nurse,  nurse  practitioner, 
physician  assistant  chiropractor,  or 
allied  health  professional. 

"Health  professions  school"  means 
any  accredited  school  of  medicine, 
dentistry,  osteopathy,  pharmacy, 
optometry,  podiatry,  veterinary 
medicine,  public  health,  and  chiropractic 
as  defined  in  section  701(4)  of  the  Act 
and  as  accredited  in  section  701(5)  of  the 
Act. 

"Nonprofit"  means  an  entity  owned 
and  operated  by  one  or  more 


ftorporations  or  associations,  no  part  of 
the  net  earnings  of  which  inures  or  may 
lawfully  inure  to  the  benefit  of  any 
private  shareholder  or  individual. 

"Program  for  the  training  of  physician 
assistants"  means  any  educational 
program  as  defined  in  section  701(8)  of 
the  Act. 
,   ■  "Project  director"  means  an  individual 
designated  by  the  grantee  in  the  grant 
application  and  approved  by  the 
Secretary  to  direct  the  project  being 
supported  under  this  subpart. 

"Project  period"  means  the  total  time 
for  which  support  for  a  project  has  been 
approved  including  any  extensions  of 
the  project. 

"School  of  allied  healUi"  means  a 
public  or  nonprofit  private  junior 
college,  college,  or  university  which 
provides  or  can  provide  a  program  of 
education  to  enable  individuals  to 
become  allied  health  professionals  or  to 
provide  additional  training  for  allied 
health  professions  and  which  meets  the 
criteria  set  forth  in  section  701(10)  of  the 
Act 

"Secretary"  means  the  Secretary  of 
Health  and  Human  Services  and  any 
other  officer  or  employee  of  the 
Department  of  Health  and  Human 
Services  to  whom  the  authority  involved 
has  been  delegated. 

"State"  means,  in  addition  to  the 
several  States,  only  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  the  Virgin 
Islands,  Guam,  American  Samoa,  die 
Trust  Territory  of  the  Pacific  Islands  (the 
Republic  of  Palau),  the  Republic  of  the 
Marshall  Islands,  and  the  Federated 
States  of  Micronesia. 

'Training  and  retraining  of  faculty" 
means  a  program  to  train  and  retrain 
faculty  to  provide  geriatric  instruction 
which  is  not  a  1-year  retraining  program 
for  faculty  in  schools  of  medicine  and 
osteopathy  in  geriatrics  or  a  1-year  or  2- 
ybar  internal  medicine  or  family 
medicine  fellowship  program  as 
identified  in  section  788(e)(3)  of  the  Act. 

§57.4003    Wholsellolbletoapplytora 
grant? 

Any  public  or  nonprofit  health 
professions  school,  school  of  allied 
health,  or  program  for  the  training  of 
physician  assistants  located  in  a  State 
may  apply  for  a  grant  under  this 
subpart.  Each  eligible  applicant  desiring 
a  grant  under  this  subpart  shall  submit 
an  application  in  the  form  and  at  the 
time  the  Secretary  may  prescribe.' 


■  Applications  and  initructions  may  l>e  obtained 
from  the  Grants  Management  Officer.  Bureau  of 
Health  Professions,  Parklawn  Building,  S600  Fishers 
Lane,  Rockville.  Maryland  20657. 


§  57.4004    Proiect  Requirements. 

(a)  The  Secretary  will  award  grants  to 
meet  the  cost  of  carrying  out  one  or 
more  of  the  following  six  purposes: 

(1)  Improve  the  ti-aining  of  health 
professionals  in  geriatrics; 

(2)  Develop  and  disseminate  curricula 
relating  to  the  treatment  of  the  health 
problems  of  elderly  individuals; 

(3)  Expand  and  strengthen  instruction 
in  methods  of  geriatric  treatment; 

(4)  Support  the  training  and  retraining 
of  faculty;  * 

(5)  Support  continuing  education  of 
health  professionals  and  allied  health 
professionals  who  provide  geriatric 
treatment  and 

(6)  Establish  new  affiliations  with 
nursing  homes,  chronic  and  acute 
disease  hospitals,  ambulatory  care 
centers,  and  senior  centers  in  order  to 
provide  students  with  clinical  training  in 
geriatric  medicine. 

Projects  may  include  one  or  more  of 
the  activities  in  (a)(l)-(6)  for  one  or 
more  types  of  health  professionals  as 
defined  in  §  57.4002  of  this  subpart. 

(b)  Each  project  must  evaluate  the 
program  systematically,  including  the 
determination  of  a  baseline  at  the  outset 
of  the  project  and  the  measurement  of 
the  degree  to  which  program  and 
educational  objectives  are  met. 

§57.4005    How  will  applieatlons  tM 
evaluated? 

(a)  After  a  peer  review  group,  as 
required  by  section  788(d)(2)(B)  of  the 
Act  composed  principally  of  non- 
Federal  experts,  makes 
recommendations  concerning  each 
application,  the  Secretary  will  consult 
with  the  National  Advisory  Council  on 
Health  Professions  Education, 
established  in  section  702  of  the  Act, 
with  respect  to  such  applications.  The 
Secretary  will  decide  which  applications 
to  approve  by  considering,  among  other 
factors: 

(1)  The  degree  to  which  the  proposed 
project  adequately  provides  for  the 
project  requirements  described  in 

S  57.4004; 

(2)  The  extent  to  which  the  rationale 
and  specific  objectives  of  the  project  are 
based  upon  a  needs  assessment  of  the 
status  of  geriatrics  training  in  the 
institutions  to  be  assisted  and/or  the 
geographic  area  to  be  served. 

(3)  the  ability  of  the  project  to 
achieve  the  project  objectives  within  the 
proposed  geographic  area. 

(4)  The  adequacy  of  educational 
facilities  and  clinical  training  settings  to 
accomplish  objectives. 

(5)  The  adequacy  of  organizational 
arrangements  involving  professional 
schools  and  other  organizations 
necessary  to  carry  out  the  project 


(6)  The  adequacy  of  the  qualifications 
and  experience  in  geriatrics  of  the 
project  director,  staff  and  faculty; 

(7)  The  administrative  and  managerial 
ability  of  the  applicant  to  carry  out  the 
proposed  project  in  a  cost-effective 
manner;  and 

(8)  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis. 

(b)  In  determining  the  priority  for 
funding  applications  approved  under 
paragraph  (a)  of  this  section,  the 
Secretary  will  consider  any  special 
factors  relating  to  national  needs  as  the 
Secretary  may  from  time  to  time 
announce  in  the  Federal  Register. 

§  57.4006    How  long  does  grant  support 
last? 

(a)  The  notice  of  grant  award  specifies 
the  length  of  time  the  Secretary  intends 
to  support  the  project  without  requiring 
the  project  to  recompete  for  funds.  This 
period,  called  the  project  period,  will  not 
exceed  5  years. 

(b)  Generally,  the  grant  will  initially 
be  funded  for  1  year,  and  subsequent 
continuation  awards  will  also  be  for  1 
year  at  a  time.  A  grantee  must  submit  a 
separate  application  to  have  the  support 
continued  for  each  subsequent  year. 
Decisions  regarding  continuation 
awards  and  the  funding  levels  of  these 
awards  will  be  made' after  consideration 
of  such  factors  as  the  grantee's  progress 
and  management  practices,  existence  of 
legislative  authority,  and  the  availability 
of  funds.  In  all  cases,  continuation 
awards  require  a  determination  by  the 
Secretary  that  continued  funding  is  in 
the  best  interest  of  the  Federal 
Goverrmient. 

(c)  Neither  the  approval  of  any 
application  nor  the  award  of  any  grant 
shall  commit  or  obligate  the  United 
States  in  any  way  to  make  any 
additional,  supplemental,  continuation 
or  other  award  with  respect  to  any 
approved  application  or  portion  of  an 
approved  application.  For  continuation 
support  grantees  must  make  separate 
application  at  such  times  and  in  such  a 
form  as  the  Secretary  may  prescribe. 

§  57.4007    For  wtiat  purposes  may  grant 
funds  be  s|ient? 

(a)  A  grantee  shall  only  spend  funds  it 
receives  under  this  subpart  according  to 
the  approved  application  and  budget, 
the  authorizing  legislation,  terms  and 
conditions  of  the  grant  award, 
applicable  cost  principles  specified  in 
Subpart  Q  of  45  CFR  Part  74,  and  these 
regulations. 

(b)  Grantees  may  not  spend  grant 
funds  for  sectarian  instruction  or  for  any 
religious  purpose. 
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(c)  Any  balance  of  federally  obligated 
grant  funds  remaining  unobligated  by 
the  grantee  at  the  end  of  a  budget  period 
may  be  carried  forward  to  the  next 
budget  period,  for  use  as  prescribed  by 
the  Secretary,  provided  a  continuation 
award  is  made.  If  at  any  time  during  a 
budget  period  it  becomes  apparent  to 
the  Secretary  that  the  amount  of  Federal 
funds  awarded  and  available  to  the 
grantee  for  that  period,  including  any 
unobligated  balance  carried  forward 
from  prior  periods,  exceeds  the  grantee's 
needs  for  the  period,  the  Secretary  may 
adjust  the  amounts  awarded  by 
withdrawing  the  excess.  A  budget 
period  is  an  interval  of  time  (usually  12 
months)  into  which  the  project  period  is 
divided  for  funding  and  reporting      i 
purposes.  ' 


S57.40M    WlMtaddMonalDcpartinMit 
rcguMlons  spply  to  grantMsT 


Several  other  regulations  apply  to 
grants  under  this  subpart.  These  include, 
but  are  not  limited  to: 


42  CFR  Part  50,  Subpart  D— Public  Health 
Service  grant  appeals  procedure 

45  CFR  Part  16— Procedures  of  the  i 

Departmental  Grant  Appeals  Board ' 

45  CFR  Part  46 — Protection  of  human  subjects 

45  CFR  Part  74— Administration  of  grants 

45  CFR  Part  75 — faifonnal  grant  appeals 
procedures 

45  CFR  Part  80 — Nondiscrimination  under 
programs  receiving  Federal  assistance 
through  the  Department  of  Health  and 
Human  Services  effectuation  of  Title  VI 
of  the  Civil  Rights  Act  of  1964 

45  CFR  Part  81 — Practice  and  procedure  for 
bearings  under  Part  80  of  this  Title  , 

45  CFR  Part  8^— Regulation  for  the 
administration  and  enforcement  of 
sections  799A  and  845  of  the  Public 
Health  Servite  Act »  ' 

45  CFR  Part  84 — Nondiscrimination  on  the 
basis  of  handicap  in  programs  and 
activities  receiving  or  benefiting  from 
Federal  financial  assistance 

45  CFR  Part  86— Nondiscrimination  on  the 
basis  of  sex  in  education  programs  and 
activities  receiving  or  benefiting  from 
Federal  financial  assistance 

45  CFR  Part  91 — Nondiscrimination  on  the 
basis  of  age  in  HHS  programs  or 
activities  receiving  Federal  financial 
assistance 

SS7.4009    What ottMraudN and iiwpMrtkm 
r«quir«nMnts  apply  to  gmrtaos? 

Each  grantee  must,  in  addition  to  the 
requirements  of  45  CFR  Part  74,  meet  the 
requirements  of  section  705  of  the  Act, 
concerning  audit  and  inspection. 


'  Section  799A  of  the  Public  Health  Service  Act 
wai  redesi^ated  as  section  704  by  Pub.  L  94-484: 
section  845  of  the  Public  Health  Service  Act  was 
redesignated  as  section  855  Ijy  Pub.  L  94-63. 


§57.4010    Additional  conditions. 

'  The  Secretary  may  impose  additional 
conditions  in  the  grant  award  before  or 
at  the  time  of  the  award  if  he  or  she 
determines  that  these  conditions  are 
necessary  to  asstve  or  protect  the 
advancement  of  the  approved  activity, 
the  interest  of  the  public  health,  or  the 
conservation  of  grant  funds. 

(FR  Doc.  88-«879  Filed  5-5-88;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  ParU  1 135  and  1 145 

[Ex  Part*  No*.  394  and  290;  Sub  No*.  3  and 
2] 

Coat  Ratios  for  Recydables; 
Compliance  and  Cost  Recovery 
Procsdures 

aoency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  availability  of 

environmental  assessment  and  request 

for  comments. 

summary:  An  environmental 
assessment  (EA)  has  been  prepared  for 
this  proceeding  which  proposes  to  adopt 
regulations  implementing  the 
Congressionally-mandated  rate 
limitations  on  the  rail  movement  of 
recyclable  materials  other  than  iron  and 
steel  (see  51  FR  21780,  June  16, 1986.  and 
52  FR  13482,  Apr.  23. 1987.  and  49  U.S.C. 
10731(e)).  The  EA  concludes  diat  the 
adoption  of  this  action  would  not  have  a 
significant  impact  on  the  quality  of  the 
hiunan  environment  or  on  energy 
consumption.  The  EA  identifies 
potential  environmental  effects  of  this 
action,  and  concludes  that  the  potential 
environmental  benefits  would  be  greater 
than  any  remotely  possible  adverse 
environmental  effects.  The  EA  will  be 
served  on  all  parties  of  record.  Other 
interested  parties  may  receive  copies  of 
the  EA  from  the  contact  peson  listed 
below. 

date:  Comments  are  requested  and 
should  be  filed  by  June  6. 198& 
ADDRESS:  Send  an  original  and  one  copy 
of  pleadings  addressed  to:  (1)  Ex  Parte 
No.  394  (Sub-No.  3)  and  Ex  Parte  No.  290 
(Sub-No.  2).  Environmental  Assessment, 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

FOR  RNITNER  INFORMATION  CONTACT: 

Dennis  B.  Wierdak  (Telephone  202-275- 
0841  or  275-0800). 

Assistance  for  die  hearing-impaired  is 
available  through  TDD  services  (202) 
275-1721. 


Authority:  42  U.S.C  4321.  et  seq. 
Norata  R.  McGe*. 

Secretary. 

[FR  Doc.  88-10101  Filed  5-S-88;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Parts  32  and  33 

Addition  of  Five  National  Wildlife 
Refuges  to  ttie  Usts  of  Open  Areas  for 
Migratory  Game  Bird,  Uptand  Game, 
and  Big  Game  Hunting,  and  Two  to  ttie 
Ust  for  Sport  Fistiing 

AOENCV:  Fish  and  Wildlife  Service. 

Interior. 

action:  Proposed  rule. 

summary:  The  Fish  and  Wildlife  Service 
(Service)  proposes  to  add  five  national 
wildlife  refuges  (NWRs)  to  die  lists  of 
open  areas  for  migratory  game  bird, 
upland  game,  and/or  big  game  hunting, 
and  two  NWRs  to  the  list  for  sport 
fishing.  The  Service  has  determined  that 
such  uses  would  be  compatible  with 
and,  in  some  cases,  enhance  the  major 
purposes  for  which  each  refuge  was 
established.  The  Service  has  further 
determined  that  this  action  would  be  in 
accordance  with  the  provisions  of  all 
applicable  laws,  would  be  consistent 
with  the  principles  of  sound  wildlife 
management,  and  would  otherwise  be  in 
the  public  interest  by  providing 
additional  recreational  opportunities. 
DATi:  Comments  must  be  received  on  or 
before  June  6, 1988. 
AODNESSCS:  Address  comments  to: 
Assistant  Director — Refuges  and 
Wildlife,  U.S.  Fish  and  Wildlife  Service, 
Room  3248, 18di  and  C  Streets  NW., 
Washington,  E)C  20240. 
FOR  FURTHER  INFORMATION  CONTACT 
David  E.  Heffeman,  Division  of  Refuges. 
U.S.  Fish  and  Wildlife  Service.  18th  and 
C  Sti^ets  NW.,  Room  2343,  Washington, 
DC  20240;  Telephone  (202)  343-1014. 
SUPPLEMENTARY  INFORMATION:  National 
wildlife  refuges  are  generally  closed  to 
hunting  and  sport  fishing  until  opened 
by  rulemaking.  The  Secretary  of  the 
Interior  (Secretary)  may  open  refuge 
areas  to  hunting  and/or  fishing  upon  a 
determination  that  such  uses  are 
compatible  with  the  major  purpose(8)  for 
which  the  refuge  was  established,  and 
that  funds  are  available  for 
development,  operation,  and 
maintenance  of  a  hunting  or  fishing 
program.  The  action  must  also  be  in 
accordance  writh  provisions  of  all  laws 
applicable  to  the  areas,  must  be 


consistent  with  the  principles  of  sound 
wildlife  management,  and  must 
otherwise  be  in  the  public  interest.  This 
ndemaking  proposes  to  open  five 

•  refuges  to  hunting  and  two  to  sport 
fishing.  Some  of  the  proposed  hunting 
and  fishing  programs  require  refuge- 
specific  hunting  or  fishing  regulations. 
These  regulations  will  be  included  in  a 
separate  rulemaking  document  on 
refuge-specific  hunting  and  fishing 
regulations. 

Department  of  the  Interior  policy  is, 
whenever  practicable,  to  afford  the 
public  an  opportunity  to  participate  in 
the  rulemaking  process.  It  is,  therefore, 
the  purpose  of  this  proposed  rulemaking 
to  seek  public  input  regarding  the 

■  opening  of  the  refuges  cited  below  to 
migratory  game  bird,  upland  game  or  big 

'game  hunting,  and/or  sport  fishing. 
Accordingly,  interested  persons  may 
submit  written  comments  concerning 
this  proposal  to  the  Assistant  Directoi^- 
Refuges  and  Wildlife  (address  above)  by 
the  end  of  the  comment  period.  All 
relevant  comments  will  be  considered 
by  the  Department  prior  to  issuance  of  a 

.final  rule. 

Conformance  With  Statutory  and 
Regulatory  Authorities 

The  National  Wildlife  Refuge  System 
Administi-ation  Act  of  1966,  as  amended 
(NWRSAA)  (16  U.S.C.  668dd),  and  die 
Refuge  Recreation  Act  of  1962  (16  U.S.C. 
460K)  govern  the  administi-ation  and 
public  use  of  national  wildlife  refiiges. 
Specifically  section  4(d)(1)(A)  of  Uie 
NWRSAA  authorizes  the  Secretary  to 
permit  the  use  of  any  area  within  the 
Refuge  System  for  any  purpose, 
including  but  not  limited  to  hunting, 
fishing,  public  recreation  and 
accommodations,  and  access,  when  he 
determines  that  such  uses  are 
compatible  with  the  major  purposes  for 
which  each  refuge  was  established.  The 
Service  administers  the  Refuge  System 
on  behalf  of  the  Secretary. 

The  Refuge  Recreation  act  gives  the 
Secretary  additional  authority  to 
administer  refuge  areas  %vithhi  the 
Refuge  System  for  public  recreation  as 
an  appropriate  incidental  or  secondary 
use  only  to  the  extent  diat  it  is 
practicable  and  not  inconsistent  with 
the  primary  purposes  for  which  the 
refuges  were  established.  In  addition, 
prior  to  opening  refuges  to  hunting  or 
fishing  under  this  act.  the  Secretary  if 
required  to  determine  that  funds  are 
available  for  the  development, 
operation,  and  maintenance  of  these 
permitted  forms  of  recreation. 

In  accordance  with  the  NWRSAA  and 
the  Refuge  Recreation  Act,  the  Secretary 
has  determined  that  the  proposed 
openings  for  hunting  and  fishing  would 


be  compatible  and  consistent  widi  die 
primary  purposes  for  which  each  of  the 
refuges  listed  below  was  established, 
and  that  funds  are  available  to 
administer  these  programs.  The  himting 
and  fishing  programs  will  be  within 
State  and  Federal  (migratory  game  bird) 
regulatory  frameworks.  A  discussion  of 
the  compatibiUty  of  the  hunting  and 
fishing  programs  with  the  purpose(s)  for 
which  each  refuge  was  established  and 
the  availability  of  funding  for  each 
program  follows: 

Cache  River  NWR  was  established  in 
June  1987,  by  authority  of  the  Migratory 
Bird  Conservation  Act  to  protect  and 
preserve  a  portion  of  internationally 
significant  waterfowl  habitat.  The 
bottomland  hardwood  forest  contained 
within  the  refuge  serves  as  important 
wintering  habitat  for  mallards  and 
excellent  year-round  habitat  for  a 
variety  of  other  wildlife  species.  It  is 
proposed  to  open  the  refuge  to  migratory 
game  bird  (waterfowl,  dove,  woodcock, 
snipe),  upland  game  (squirrel,  rabbit, 
quail,  raccoon)  and  big  game  (deer) 
hunting,  as  well  as  sport  fishing.  Present 
numbers  of  included  wildlife  species  are 
large  enough  to  support  a  hunting  and 
fishing  program  and  provide  for  die 
'  beneficial  use  of  a  renewable  resource. 
The  proposed  activities  would  not 
interfere  with  the  continued  protection 
and  preservation  of  the  bottomland 
hardwood  forest  and  its  ability  to 
provide  for  migratory  waterfowl 
throughout  the  year.  Refuge-specific 
regulations  would  reduce  any  time  and 
space  conflicts  between  these  activities 
and  other  permitted  uses.  By  ensuring 
that  the  populations  of  key  wildlife 
species,  peuticularly  deer,  are 
maintained  within  the  capacity  of  the 
available  habitat  to  support  them,  the 
important  hardwood  tree  species  typical 
of  the  bottomland  forest  will  continue  to 
be  preserved  and  food  will  be  available 
for  all  species  of  wildlife.  A  section  7 
evaluation  under  the  Endangered 
Species  Act  concludes  that  the  proposed 
programs  "will  not  affect"  any  listed 
endangered  or  threatened  species. 
Opening  the  refuge  to  hunting  and  sport 
fishing  would  contribute  to  the 
attainment  of  refuge  objectives  in  terms 
of  wildlife — oriented  recreation,  would 
be  compatible  with  the  purpose  for 
which  the  refuge  was  established  and 
thus  be  in  compliance  with  the 
NWRSAA.  The  annual  cost  to 
administer  the  programs  is  estimated  at 
$13,000.  Widiin  die  current  annual 
refuge  complex  budget  of  $357,000  the 
necessary  funds  are  available  to 
administer  these  programs.  Therefore, 
opening  the  Cache  River  NWR  to 
hunting  and  sport  fishing  woidd  be  in 


compliance  with  the  Refuge  Recreation 
Act. 

Edwin  B.  Forsythe  NWR  was  created 
in  1984  by  combining  the  former 
Brigantine  (established  in  1939  by 
audiority  of  the  Migratory  Bird 
Conservation  Act)  and  Bamegat 
(established  in  1967,  same  authority) 
NWRs  and  renaming  the  refuge  after  the 
late  New  Jersey  congressman.  The 
purpose  of  the  refuge  is  to  provide 
habitat  for  migratory  birds,  particularly 
black  ducks  and  Adantic  brant.  It  is 
proposed  to  open  the  refuge  to  big  game 
(deer)  hunting.  The  purpose  of  die  hunt 
is  to  maintain  the  refuge  deer  herd 
within  the  carrying  capacity  of  the 
habitat  and  provide  for  the  use  of  a 
renewable  natural  resource.  The  deer 
herd  is  currently  near  the  carrying 
capacity  of  die  habitat  and  it  is  likely 
that  it  will  exceed  this  capacity  in  the 
near  future.  Overbrowsing  by  a  large 
population  of  deer  will  adversely  impact 
important  habitat  used  by  migratory 
birds  thereby  reducing  the  ability  of  the 
refuge  to  meet  its  primary  purpose.  The 
hunting  activity  itself  would  generally 
be  confined  to  the  upland  areas  of  the 
refuge  and  cause  minimal  disturbance  to 
migratory  birds.  Refuge  regulations 
would  be  established  to  ensure  the 
objectives  of  die  deer  hunt  are  met  and 
to  reduce  space  and  time  conflicts  with 
other  permitted  uses.  A  Section  7 
evaluation  concludes  that  the  proposed 
program  "will  not  affect"  any  listed 
endangered  or  threatened  species. 
Opening  the  refuge  to  big  game  hunting 
would  enhance  the  abihty  of  the  refuge 
to  achieve  its  primary  purpose,  is 
compatible  with  the  purpose  of  the 
refuge,  and  would  be  in  compliance  with 
die  NWRSAA.  The  estimated  annual 
cost  of  the  hunting  program  is  $6,800. 
Within  the  current  annual  budget  for  the 
refuge,  the  necessary  funds  are 
available  to  administer  the  proposed 
hunting  program.  Therefore,  opening 
Edwin  B.  Forsythe  NWR  to  big  game 
hunting  would  be  in  compliance  with  the 
Refuge  Recreation  Act. 

Supawna  Meadows  NWR  was 
established  in  1934  by  Executive  Order 
6582  as  a  refuge  and  breeding  ground  for 
wild  birds  and  animals.  Originally 
known  as  the  Goose  Pond  Addition  to 
the  Killcohook  Migratory  Bird  Refuge, 
the  Supawna  Meadows  portion  was 
separated  from  IGllcohook  (now  known 
as  the  IGllcohook  Coordination  Area) 
and  renamed  the  Supawna  Meadows 
National  Wildlife  Refuge  in  1974.  It  is 
proposed  to  open  the  refuge  to  big  game 
(deer)  hunting.  Current  habitat 
conditions  indicate  a  deer  population 
exceeding  the  capacity  of  the  area  and 
further  habitat  deterioration  is  likely 
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unless  numbers  are  reduced.  Frequent 
deer/vehicle  collisions  on  public  roads 
surrounding  the  refuge  and  complaints 
of  crop  depredations  from  farmers 
around  the  refuge  also  indicate  a  high 
population.  A  deer  population  exceeding 
the  capacity  of  its  habitat  to  support  it 
results  in  the  deterioration  of  that 
habitat  and  is  detrimental  not  only  to 
the  deer  population  but  also  the  wide 
variety  of  other  vsdld  birds  and  animals 
found  there.  Such  deterioration  would 
be  in  direct  conflict  with  the  purpose  of 
the  refuge.  A  section  7  evaluation 
concludes  that  the  proposed  hunting 
program  "will  not  affect"  any 
endangered  or  threatened  species. 
Opening  Supawna  Meadows  NWR  to 
big  game  hunting  would  therefore  be 
supportive  of  and  compatible  with  the 
purpose  for  which  the  refuge  was 
established  and  would  be  in  compliance 
with  the  NWRSAA.  The  estimated 
annual  cost  of  administering  the  hunting 
program  is  $6,000.  Within  the  current 
refuge  budget  funds  are  sufficient  to 
carry  out  the  proposed  program. 
Therefore,  opening  Supawna  Meadows 
NWR  to  big  game  hunting  would  be  in 
compliance  with  the  Refuge  Recreation 
Act 

Little  River  ^fWR  was  estabHshed  in 
1987  by  authority  of  the  Migratory  Bird 
Conservation  Act  to  preserve 
bottomland  hardwood  habitat  for 
migratory  waterfowl,  particularly 
mallards  and  wood  ducks.  It  is  proposed 
that  the  refuge  be  opened  to  uplAnd 
game  hunting  (rabbit  and  squirrel)  and 
sport  fishing.  Both  of  these  activities 
would  provide  the  public  with  an 
opportunity  to  enjoy  wildlife-oriented 
activities  while  at  the  same  time 
utilizing  a  renewable  natural  resource. 
Hunting  of  rabbits  and  squirrels  will  not 
interfere  with  the  continued 
preservation  of  the  bottomland 
hardwood  habitat  nor  cause  undue 
disturbance  to  migratory  waterfowl.  As 
hunting  would  be  taking  place  on  the 
upland  portions  of  the  refuge  and  largely 
before  significant  numbers  of  waterfowl 
are  present  such  hunting  is  compatible 
with  refuge  purposes.  The  sport  fishing 
program  would  be  confined  to  major 
stream  courses  and  would  pose  no 
conflicts  with  waterfowl  production.  A 
section  7  evaluation  concludes  that  the 
programs  "will  not  affect"  the  continued 
existence  or  habitat  of  any  endangered 
or  threatened  species.  Opening  Little 
River  NWR  to  upland  game  hunting  and 
sport  fishing  would  be  compatible  vnth 
the  purpose  for  which  the  refuge  was 
established  and  therefore  in  compliance 
with  the  NWRSAA.  The  annual  cost  of 
administering  the  program  is  estimated 
at  $2,000.  Within  the  current  annual 


refuge  budget  of  $130,600  the  necessary 
funds  are  available  to  administer  these 
programs.  Therefore,  the  opening  of 
Little  River  NWR  to  upland  game 
hunting  and  spori  fishing  would  be  in 
compUance  with  the  Refuge  Recreation 
Act 

Salt  Piaias  NWR  was  established  in 
1930  by  Executive  Order  5314  for  the 
purpose  of  providing  a  migration,  resting 
and  wintering  area  for  migratory  birds. 
It  is  proposed  to  open  the  refuge  to 
migratory  birds  and  upland  game 
hunting.  Present  populations  of  species 
to  be  hunted  (primarily  mourning  doves 
and  quail]  are  adequate  to  support  such 
a  program  and  provide  for  the  public  use 
of  renewable  natural  resources.  Under 
the  proposed  program  only  a  small 
portion  of  the  refuge  (about  4%  of  total 
area,  comprised  of  upland  and 
associated  croplands)  will  actually  be 
hunted  thus  reducing  disturbance  to 
migratory  birds  on  the  main  portion  of 
the  refuge  (Salt  Plains  Reservoir)  to  a 
minimum.  The  area  proposed  for  hunting 
is  used  only  sparingly  by  waterfowl  but 
provides  good  conditions  for  mourning 
doves  and  quail  and  other  upland 
species.  Refuge  regulations  would  limit 
time  and  space  conflicts  with  other 
permitted  uses.  A  section  7  evaluation  of 
the  program  concludes  that  opening  the 
refuge  to  these  activities  "will  not 
affect"  the  continued  existence  or 
habitat  of  any  endangered  or  threatened 
species.  Potential  conflicts  between  hunt 
participants  and  listed  species 
(whooping  crane,  bald  eagle,  interior 
least  tern)  would  be  avoided  by  leaving 
those  areas  fi-equented  by  these  species 
(mainly  the  reservoir  area)  closed  to 
public  use.  Opening  the  refuge  to 
migratory  birds  and  upland  game 
hunting  would  contribute  to  the 
attainment  of  refuge  objectives  in  terms 
of  providing  opportimities  for  wildlife — 
oriented  recreation,  would  be 
compatible  with  the  purpose  for  which 
the  refuge  was  established  and  thus  in 
compliance  with  the  NWRSAA.  The 
annual  cost  to  administer  the  programs 
is  estimated  at  $2,100.  Within  the 
current  annual  refuge  budget  of  $229,500 
adequate  funds  are  available  to 
administer  the  programs.  Therefore, 
opening  Salt  Plains  NWR  to  migratory 
birds  and  upland  game  hunting  would 
be  in  compliance  with  the  Refuge 
Recreation  Act 

Economic  Effect 

Executive  Order  12291,  'Tederal 
Regulation,"  of  February  17, 1981, 
requires  the  preparation  of  regulatory 
impact  analyses  for  major  rules.  A  major 
rule  is  one  lUiely  to  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices 


for  consumers,  individual  industries, 
government  agencies  or  geographic 
regions;  or  significant  adverse  effects  on 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  The  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.)  further  requires  the  preparation  of 
flexibility  analyses  for  rules  that  will 
have  significant  effect  on  a  substantial 
nimiber  of  small  entities,  which  include 
small  businesses,  organizations  or 
governmental  jurisdictions. 

It  is  estimated  that  the  proposed 
opening  of  these  refuges  to  hunting  and 
fishing  will  generate  approximately 
71,550  annual  visits.  Using  data  from  the 
1980  National  Survey  of  Hunting. 
Fishing,  and  Wildlife-Associated 
Recreation,  and  the  1987  Economic 
Report  of  the  President  (Consumer  Price 
Index),  total  annual  receipts  generated 
from  purchases  of  food,  transportation, 
hunting  equipment  fishing  gear,  fees, 
and  licenses  associated  with  these 
programs  are  expected  to  be 
approximately  $2,406,429,  or 
substantially  less  than  $100  million.  In 
addition,  since  these  estimated  receipts 
will  be  spread  over  three  states,  the 
implementation  of  this  rule  should  not 
have  a  significant  economic  impact  on 
the  overall  economy,  or  a  particular 
region,  industry  or  group  of  industries, 
or  level  of  government 

With  respect  to  small  entities,  this 
rule  would  have  a  positive  aggregate 
economic  effect  on  small  businesses, 
organizations,  and  governmental 
jurisdictions.  The  proposed  openings 
would  provide  recreational 
opportimities  and  generate  economic 
benefits  that  would  not  otherwise  exist 
and  will  impose  no  new  costs  on  small 
entities.  While  the  number  of  small 
entities  likely  to  be  affected  is  not 
known,  the  number  is  judged  to  be 
small.  Moreover,  the  added  cost  to  the 
Federal  government  of  law  enforcement 
posting,  etc.,  needed  to  implement 
activities  under  this  rule  would  be 
considerably  less  than  the  income 
generated  from  the  implementation  of 
these  hunting  and/or  sport  fishing 
programs. 

Accordingly,  the  Department  of  the 
Interior  has  determined  that  this  rule  is 
not  a  "major  rule"  within  the  meaning  of 
Executive  Order  12291  and  would  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
FlexibiUty  Act 

Paperwork  Reduction  Act 

This  nde  does  not  contain  information 
collection  requirements  which  require 


approval  by  the  Office  of  Management 
and  Budget  uader  44  ILS.C.  .3501  et  seg. 


Pursuant  to  the  xequirements  of 
section  102(2KC)  of  the  Natiora! 
Environnientri  PoKcy  Act  of  1989  (42 
U.S.C.  4S3a(2HC3.  enwomnental 
assessments  Have  been  prepared  for 
these  proposed  openings.  Section  7 
evaluations  have  been  prepared 
pursuant  to  the  Endangered  Species  Act. 
These  dooosienls  ane  arsilable  for 
public  aspectiaa  and  copying  in  Rooa 
2349.  Departmotf  of  the  Interioc  !•& 
and  C  Streets  NW«  WaAa^tan.  DC 
2024a  or  by  mail,  addressing  the 
Director  at  ^e  above  address. 

David  £.  Heffeman,  Division  of 
Refi«es.  U^  Fish  and  Wildlife  Service. 
Washiqgtoa  DC  20240.  is  the  primary 
author  ctf  this  proposed  rulemaking 
dooument 

ListofSdhfects 

50CFRPart32 

Hunting.  Natioaal  WiUUIe  Refi«e 
System.  WiUlife.  Wildlife  refines. 

SOCFRPart^ 

Fishing,  National  Wildlife  Refi;^ 
System.  Wndlffe  rrfuges. 

Accordingly,  it  is  proposed  to  aniend 
Parts  32  and  31  of  Chapter  I  of  Title  50  of 
the  Code  of  Federal  Regulatioiis  as  set 
forth  below: 

PART  32— lAMEHOEO] 

1.  The  anflwrity  citation  for  Part  82 
would  oontoue  to  read  as  follows: 

Authonty:.  S  U.S.C.  301;  IB  U.S.C.  4eOk.  B64. 
668dd,  and  715i. 

2.  Section  32.11  would  be  ^na^^nded  by 
adding  Cache  River  NWR,  AR.  and  Salt 
Plains  NWR,  OK,  alphabetically  by 
State  as  follows: 


§32.M    Ustofapsn 
gametiirds. 


fnifrstory 


Arkansas 

Cache  River  National  Wildlife  Rei^ 

*  •        •        •        * 

Oklahama 

*  •       *        •        • 

Salt  Plains  National  WildUfe  Refiige 

*  ••■•• 

3.  Section  32.21  -wmM  be  'amfn^W  by 
adding  Cache  River  NWR,  AR,  Little 
River  NWR.  OK.  and  Salt  Plains  NWR. 
OK,  alphabetically  by  State  as  follows: 

§32.21    Ust  or  opsnsrsss;  upland  asms. 


Arkansas 

•  «        •        *        • 

Cache  River  Natioaal  Wildlife  Refi^ 
Okalhoma 

Little  River  National  IViidlife  Be&«e 

*  *        •       •       « 

Salt  Mains  NatioBal  WUdlife  ReAige 

4.  Section  32.31  would  be  amended  by 
adding  Cache  River  NWR,  Afi.  Bdwia  B. 
Forsythe  NWR.  N].  and  Supawna 
Meadows  NWR.  K\,  alphabetically  by 
State  as  follows: 


§3241    LMsf 

•         *         •         •         • 


Arkansas 

Cache  River  Na^nal  WMIife  Refe^ 


*        • 


New  Jersey 

Edtinn  B.  Forsythe  National  Wil<ffife 
Refuge 

*        *        •        ♦        • 

Supawna  Meadows  Tfetional  WiMife 
Refuge 


PART 


1 


1.  The  authority  citation  for  Part  33 
would  continue  to  read  as  follows: 

Authority:  5  US.C.  301;  18  OS.C.  SWK.  684, 
668dd,  715i. 

2.  Section  33.4  would  he  amended  by 
adding  Cache  River  NWR,  AR.  and 
Little  River  NWR,  OK,  alphabetically  by 
State  as  follows: 

§33.4    List  of  open  srsss;  sport  fistdog. 


Arkansas 
***** 

Cache  River  National  Wildlife  Refuge 

***** 

Oklahoma 

Little  Rfver  National  Wildlife  Refuge 

***** 

Dated:  Apoi  18, 1S8& 

Susan  Kscce, 

Acti^  Assistant  Secretary  for  Fish  and 
Wildlije  and  Parks. 

(PR  Doc.  88-10QB6  FUed  S-S-M:  8:45  am] 

SILUNO  COOC  4S10-Ci-1l 


DEPARTHEMT  OF  COMMEROE 


Natkinal  OcMRic  and 
Administratloii 

50  CFR  Part  211 
[DockSt  No.  804ei-aM1] 


Statos  of  SleHer  9«a  Itan*  Jn  Alaska 

AQEMCv:  Natiooai  Maiine  Fisheries 
Service  (NMFS),  igOAA,  Coouneroe. 
ACTION.  Advance  notice  of  proposed 
rulemaking  and  request  for  comments. 

SUMMMIT:  Based  on  a  preliminary 
review  (rf  a  status  report  on  the  Steller 
sea  Uon  in  Alaska,  NMFS  intends  to 
publish  a  proposed  rule  designatii^  tins 
pspolation  as  depleted  under  the  Marine 
Mammal  Protection  Act  (KAIPA).  ff  this 
population  stock  is  designated  as 
depleted,  the  MKffA  reqtnres  the 
applicatioR  of  certain  additiond 
restrictions  on  taking  and  importation. 
In  this  instance,  based  on  recent  court 
decisions,  restrictions  on  oorasaercial 
fishing  in  the  North  Pacific  Ocean  and 
Bering  Sea  are  possible  consequences  of 
this  rulemaking. 

DATE:  Comments  laust  be  suhmittad  on 
or  before  July  -5.  Iflsa 

address:  CosMUBBis  siuisU  be  naOed 
to  Dr.  Nancy  Foster,  Oirectar,  Office  of 
Protected  Resources  and  H^utat 
Programs  (F/PR),  NMFS,  Wasfauigton. 
DC  20235. 

FOR  PunmEH  iNPomsATiON  contact: 

Georgia  Cranmore,  202-673-5351. 
SUPPLEMENTARY  INFORMATION:  On  April 

24, 1987,  NMFS  announced  its  intention 
to  prepare  a  report  on  the  population 
status  of  Steller  sea  lions  to  determine 
abudnance  and  trends  ^52  FR  13743). 
"Hie  resultant  report  entitled  "Status 
Review,  Northern  (Steller)  Sea  Lion 
(Eumetopias  jubatus]  in  Alaska" 
(January  1988),  concludes  that  the 
number  of  adult  and  juvmile  sea  lions 
observed  on  nxdceries  in  southwest 
Alaska  declined  at  least  52  percent  from 
approximately  14a000  in  195fr-60  to 
about  68,000  in  19B5.  Copies  of  this 
report  are  available  from  the 
infoncatioa  contact  noted  above,  in 
addition,  copies  of  the  report  and  this 
notice  are  being  sent  to  over  75 
interested  individuals,  agencies,  and 
organizations. 

Decline  Rates 

AlthoM^  the  number  of  Steller  sea 
lions  has  decked  throughout  Alaska  (52 
percent  overall  in  27  years],  the  greatest 
decline  has  been  observed  in  the  eastern 
Aleutian  islands  1  —  79  percent)  and 
western  Gulf  oi  Alaska  ( -  73  percent). 
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isati 


Declines  have  also  occurred  in  the 
central  Gulf  of  Alaska  (—31  percent] 
and  central  Aleutian  Islands  (—8 
percent].  These  declines  may  have  I 
occurred  in  two  phases.  The  first  phase 
probably  began  in  the  early  19708  and 
was  confined  to  the  eastern  Aleutian 
Islands  and  western  Gulf  of  Alaska. 
Numbers  of  sea  lions  in  the  Aleutians 
and  Gulf  of  Alaska  fell  by  25  percent 
(—1.6  percent  per  year)  between  1958- 
77.  Numbers  in  the  eastern  Aleutian 
Islands  appeared  to  stabilize  in  the  mid- 
1970s  while  those  in  the  central 
Aleutians  and  western  Gulf  may  have 
increased  slightly.  A  second  phase  of 
the  decline  probably  began  during  the 
late  1970s  affecting  all  areas  and 
resulting  in  a  further  decline  of  36 
percent  (—5.2  percent  per  year]  between 
1977-85.  During  1986-87,  counts  of  adults 
and  pups  at  Marmot  Island,  the  largest 
rookery  in  Alaska,  indicate  that  the 
decline  is  continuing.  Pups  counted  at 
Marmot  Island  totalled  6,741  in  1979. 
4,286  in  1986  and  only  2,910  in  1987. 

Possible  Causes  of  Decline 

Fisheries-related  mortality  factors 
have  been  examined  as  possible  causes 
of  the  observed  declines  in  Steller  sea 
hons.  These  factors  include  incidental 
take  in  the  course  of  commercial  fishing 
in  the  Bering  Sea  and  North  Pacific 
Ocean,  directed  killing  of  sea  lions  by 
fishermen,  changes  in  quantity  or 
quahty  of  prey  species,  especially 
walleye  pollock,  and  entanglement  in 
lost  or  discarded  fishing  gear  or  other 
debris.  NMFS  is  also  examining 
reproduction  and  natural  mortality 
rates,  changes  in  environmental  carrying 
capacity,  oceanographic  conditions, 
disease  and  toxic  substances,  predation, 
and  the  effects  of  past  commercial  and 
subsistence  harvests.  However,  data 
gaps  exist  that  preclude  final 
conclusions  regarding  the  factors 
contributing  to  the  decline. 

Population  Status 

The  Marine  Mammal  Protection  Act  of 
1972  (MMPA],  16  U.S.C.  1381-1407, 
states  that  marine  mammal  species  and 
population  stocks  should  not  be 
permitted  to  diminish  below  their 
optimum  sustainable  population  (OSP]. 
NMFS  has  defined  OSP  as  a  range  of 
population  levels  firom  the  largest 
supportable  within  the  ecosystem 
(carrying  capacity)  to  the  population 
level  that  results  in  maximum  net 
productivity  (MNP).  MNP  is  the  greatest 
net  annual  increment. in  population 
numbers  resulting  from  additions  to  the 
population  due  to  reproduction  and 
growth,  less  losses  due  to  natural 
mortality  (See  50  CFR  216.3  and  51  FR 
47156.  December  30, 1988).  MNP  is  often 


represented  as  a  percentage  of  carrying 
capacity.  For  example,  in  northern  fur 
seals,  MNP  occurs  when  the  population 
is  at  about  60  percent  of  its  carrying 
capacity.  In  general,  populations  of  large 
mammals  appear  to  grow  most  rapidly 
when  at  numbers  greater  than  50 
percent  of  carrying  capacity. 

The  ciurent  population  level  of  Steller 
sea  lions  in  most  of  Alaska  (68,000)  is 
about  48  percent  of  the  population  level 
observed  during  1956-60  (140,000). 
However,  the  counts  made  during  195&- 
60  are  now  beUeved  to  have 
underestimated  sea  lion  niunbers 
because  they  were  conducted  before  the 
season  of  peak  abundance  and  some 
haul-out  sites  were  missed.  Therefore, 
the  current  population  may  be  below  50 
percent  of  l^storic  carrying  capacity  and 
below  the  lower  bound  of  OSP  for  this 
population. 

The  MMPA  defines  "depletion"  to 
mean,  among  other  things,  "any  case  in 
which  the  Secretary  [of  Commerce], 
after  consultation  with  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors  on 
Marine  Mammals  established  under 
*  *  *  this  Act,  determines  that  a  species 
or  population  stock  is  below  its  [OSP]." 
NMFS  will  request  consultation  and 
conciurence  by  the  Marine  Mammal 
Commission  before  publishing  a 
proposed  rule  regarding  depletion  of  this 
population. 

Consequences  of  a  Depledon 
Designation 

Under  the  MMPA.  NMFS  must  make  a 
depletion  determination  solely  on  the 
basis  of  the  available  biological 
information.  NMFS  has  no  discretion  to 
consider  the  potential  consequences  of  a 
depletion  designatiop.  Nevertheless. 
NMFS  is  requesting  comments  on  both 
the  scientific  information  presented 
above  and  on  impacts  that  may  ensue  as 
a  consequence  of  the  expected 
designation.  NMFS  wants  to  determine, 
at  the  earliest  possible  date,  what  other 
regulatory,  administrative,  or  legislative 
actions  may  be  appropriate  to  address 
any  public  concerns. 

Currently,  once  a  species  or 
population  stock  has  been  designated  as 
depleted,  there  are  only  three  categories 
of  allowable  takes.  Alaska  Natives  may 
take  depleted  species  for  subsistence 
and  handicraft  purposes.  Permits  may 
be  issued  authorizing  takings  for 
research  purposes;  and  small  incidental 
takes  that  have  a  negligible  impact  on 
the  population  may  be  authorized  for 
certain  activities.  However,  a  number  of 
restrictions  apply  to  taking  of  depleted 
species  including  a  prohibition  on  takes 
in  the  course  of  commercial  fishing 
(MMPA.  16  U.S.C.  1371(a](3](B]]. 


Six  domestic  general  permits  issued 
by  NMFS  in  1984  authorize  the 
incidental  take  of  Steller  sea  lions  and 
other  marine  manunals  in  the  North 
Pacific  Ocean.  A  total  of  2,880  Steller 
sea  lions  are  authorized  to  be  taken 
annually  incidental  to  commercial 
fishing  operations.  These  five-year 
permits  expire  on  December  31, 1988.  If 
Steller  sea  lions  are  designated  as 
depleted.  NMFS  under  present  law 
ctumot  issue  permits  for  their  incidental 
take,  although  it  is  known  that  these 
animals  will  inevitably  be  taken  in  the 
course  of  some  fisheries  operations. 

NMFS  has  interpreted  its  authority 
under  the  NMFS  to  include  discretion  to 
issue  permits  for  incidental  taking  when 
populations  covered  by  the  permit  will 
not  be  disadvantaged,  without  requiring 
proof  that  all  other  species  that  might 
possibly  be  taken  are  also  within  OSP. 
However,  in  a  recent  decision  involving 
a  permit  issued  to  the  Federation  of 
Japan  Salmon  Fisheries  Cooperative 
Association  (Federation)  to  take  Dall's 
porpoises  incidental  to  commercial 
salmon  fishing,  a  much  stricter 
interpretation  of  the  MMPA  has  been 
adopted  by  the  courts  [Kokecbik 
Fishermen 's  Ass  'n  et  aJ.  v.  Secretary  of 
Commerce,  et  ai.  No.  87-5239,  slip  op. 
(D.C.  Cir.  February  16, 1988).  The  courts 
considered  whether  or  not  NMFS  may 
legally  issue  a  permit  allowing 
incidental  taking  of  one  protected 
marine  mammal  population  that  was 
above  OSP  knowing  that  other  protected 
marine  mammals  (not  demonstrably  at 
OSP)  would  also  be  taken.  The  courts 
held  the  permit  NMFS  issued  to  the 
Federation  to  be  invalid  and  "contrary^ 
to  the  requirements  of  the  MMPA." 
NMFS  is  seeking  additional  review  of 
this  decision. 

In  response  to  concerns  about  impacts 
on  commercial  fisheries  that  have  arisen 
out  of  this  case,  NMFS  announced  FR 
19874,  May  28. 1987].  This  amendment 
would  allow  incidental,  but  not 
intentional,  takings  of  small  numbers  of 
depleted  marine  mammals  by  vessels 
engaged  in  commercial  fishing  if  such 
taking  will  have  only  a  negligible  impact 
on  the  affected  popiilation.  NMFS  is 
considering  whether  or  not  it  can  reissue 
domestic  general  permits  for  fisheries 
that  may  also  take  either  depleted 
stocks  or  species  for  which  no  OSP 
determination  has  been  made  (See  53  FR 
2069,  January  26, 1988).  Consequences  of 
a  depletion  determination  for  Steller  sea 
lions  will  depend  on  these  deliberations 
and  on  potential  Congressional  action 
on  MMPA  reauthorization  during  1988. 


Date:  May  2, 1988. 
James  E.  Douglas,  Jr.. 

Deputy  Assistant  Adwinistratorfbr  Fisheries. 
im  Doc.  88-10097  Filed  5-5-88;  845  amj 
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FEDERALCOMIIUNICATIONS 
COMMISSION 

47  CFR  Part  69 

[Common  Carrier  Docket  No.  87-215;  fCC 
88-151] 

Enhanced  Service  Provklera 

AOEHCV.  Federal  Comnnmications 
Commission  (FCCJ. 

AcnON:  Termination  of  proposed  rule. 

summary:  This  Order  terminates  CC 
Docket  No.  87-215  in  whidi  the 
Commission  proposed  to  eliminate  the 
exemption  frapi  interstate  access 
charges  cunently  pennitted  eahaoced 
service  providers.  The  CosoBussion  has 
conduded  that  it  would  aot  be 
appropriate  at  this  time  to  go  &rther 
with  this  rulemaking. 

ADDRESS:  Federal  Communications 
Commission.  1919  M  Street  NW.. 
Washington.  DC  20554. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ruth  Milkman,  tele:  (202)  632-6363. 
SUPPt^MENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Order  in 
Common  Carrier  Docket  87-215.  FCC 
88-151,  Adopted  April  19, 1988,  and 
Released  April  27, 1988. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW,  Washington.  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Sbeet  NW,  suite 
140,  Washington.  DC  20037. 

Summary  ef  Order 

1.  In  this  Order,  the  Commission  is 
terminating  CC  Docket  Na  87-215.  In 
the  Notice  of  Proposed  Rulemaking  in 
this  docket  the  Commission  proposed  to 
eliminate  the  exemption  boat  interstate 
access  chai:ges  currently  permitted 
enhanced  service  providers.  The 
Commission  sought  comment  fi-om 
interested  parties  on  this  issue,  and 
asked  for  detailed  data  on  the  state  of 
the  eidianced  ser  vii.es  industry.  The 
record  ni  this  proceeding  nidicates  that, 


as  a  result  of  a  number  of  camplex  and 
interrelated  factors,  the  enhanced 
services  industry  is  entering  a  unique 
period  of  rapid  and  substantial  change. 
The  Open  Network  Architecture  plans 
required  in  the  Computer  III  proceeding 
were  filed  on  February  1, 1988,  but  have 
not  yet  been  implemented.  In  addition, 
the  District  Court  overseeing  the 
Modification  of  Final  Judgment  (MFJ)  in 
the  Bell  System  divestiture  case  has 
recentiy  modified  the  resteiction  in  the 
decree  that  had  previously  prevented 
the  Bell  Operating  Companies  (BOCs] 
from  offering  any  information  services. 
These  regulatory  and  judicial  events 
make  this  an  unusually  volatile  period 
for  the  enhanced  services  industry.  The 
Conuniesion  has  conchided  that  it  would 
not  be  appropriate  at  this  time  to 
eliminate  the  exemption  from  interstate 
access  charges  currently  permitted 
enhanced  service  providers. 
Accordingly,  the  Commission  has 
decided  to  terminate  this  rulemaking 
proceeding. 

Fedecal  ComBUinications  CommiMioo. 
H.  Walker  Feaster  III, 

Acting  Secretary. 

[FR  Doc.  88-9990  Filed  5-5-88;  8:45  am] 

BILLIItO  CODE  tru^l-M 


16302 


Notices 


Federal  Register 
Vol.  S3.  No.  88 
Friday,  May  B,  1988 


TNs  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mies  or 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Environinental  statemont;  Ridge 
Timber  Sale;  Oitanogan  National 
Forest,  WA 

aqency:  Forest  Service,  USDA. 
Acnon:  Notice  of  environmental  impact 


statement  cancellation. 


summary:  The  Department  of  i 

Agriculture,  Forest  Service,  has         I 
withdrawn  its  notice  of  intent  to  prepare 
an  environmental  impact  statement  for 
the  Ridge  Timber  Sale  on  the  Twisp 
Ranger  District  of  the  Okanogan 
National  Forest.  As  a  result  of  on  going 
planning  and  environmental  analyses 
for  the  Forest  Land  and  Resource 
Management  Plan,  it  was  determined 
that  the  issues  and  concerns  raised  for 
the  Ridge  Timber  Sale  would  be  more 
appropriately  considered  and  addressed 
in  the  environmental  impact  statement 
for  the  Okanogan  National  Forest  Land 
and  Resource  Management  Plan. 

The  Notice  of  Intent,  published  in  the 
Federal  Register  of  December  16, 1986,  is 
hereby  rescinded  (51  FR  45029). 

FOR  FURTHER  INFORMATION  CONTACT: 

Jim  Hulbert,  District  Ranger,  Twisp 

Ranger  District,  Okanogan  National 

Forest,  P.  O.  Box  188,  Twisp, 

Washington  98856  (telephone  (509)  ^- 

2131). 

William  D.  McLau^iUn. 

Forest  Supervisor. 

Date:  April  22, 1988. 
(FR  Doc.  88-10070  Filed  S-S-88;  8:45  am] 
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SoN  Conservation  Service 


North  Delaney  Butte  Ulce,  Critical 
Area  Treatment  RC&D  Measure,  CO 

AOENCY:  Soil  Conservation  Service, 
USDA. 


action:  Notice  of  a  finding  of  no 
significant  impact 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service,  U.S.  Department 
of  Agriculture,  gives  notice  that  an 
Environmental  Impact  Statement  is  not 
being  prepared  for  the  North  Delaney 
Butte  Lake  Critical  Area  Treatment 
RC&D  Measure,  Jackson  County, 
Colorado. 

FOR  FURTHER  INFORMATION  CONTACR 
Mr.  Sheldon  G.  Boone,  State 
Conservationist,  Soil  Conservation 
Service,  2490  West  26th  Avenue, 
Denver,  Colorado  80211,  telephone  (303) 
964-0295. 
SUPKEMENTARY  INFORMATION:  The 

Environmental  Assessment  of  this 
federally  assisted  action  indicates  that 
the  measure  will  not  cause  significant 
local,  regional  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Mr.  Sheldon  G.  Boone,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
Environmental  Impact  Statement  are  not 
needed  for  this  measure. 

This  critical  area  treatment  measure 
concerns  a  plan  to  prevent  water 
erosion  above  the  lake.  This  gully 
erosion  is  damaging  the  water  quality  of 
the  lake.  The  planned  works  of 
improvement  include  constructing 
approximately  450  feet  of  pipeline  with 
appurtenances,  a  grade  stabilization 
structure,  1,750  feet  of  diversion 
structure,  and  15  acres  of  critical  area 
planting. 

The  notice  of  Finding  of  No  Significant 
Impact  (FONSI)  has  been  forwarded  to 
the  Environmental  Protection  Agency 
and  to  various  federal,  state  and  local 
agencies  and  interested  parties.  A 
limited  number  of  copies  of  the  FONSI 
are  available  at  the  above  address  to  fill 
single-copy  requests.  Basic  data 
developed  during  the  environmental 
evaluation  are  on  file  and  may  be 
reviewed  by  contacting  Mr.  Sheldon  G. 
Boone.  No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.901,  Resource  Conservation  and 
Development,  and  is  subject  to  the  provisions 


of  Executive  Order  12372  which  requires 
intergovernmental  consultation  witfi  state 
and  local  officials.) 
Sheldon  G.  Boone, 

State  Conservationist 

Date:  April  29, 1960. 
(FR  Doc  88-10125  Filed  5-5-88;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget  (0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export 
Administration 

Title:  Swedish  Consignee's  Letter  of 
Assurance 

Form  Number  Agency— N/ A;  OMB — 
0625-0142 

Type  of  Request  Reinstatement 

Burden:  259  respondents;  139  reporting/ 
recordkeeping  hours 

Needs  and  Uses:  The  information 
requested  by  this  reporting 
requirement  is  submitted  voluntarily 
by  Swedish  importers  of  controlled 
U.S.  origin  goods  and  technical  data. 
Hdi  documentation  affirms  that  the 
importer  will  comply  with  our  export 
policies.  The  purpose  of  this 
requirement  is  to  provide  the  U.S. 
with  an  extra  measure  of  security 
against  diversion  of  these  goods  or 
technology  to  unauthorized 
destinations. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions;  small  businesses  or 
organizations 

Frequency:  On  occasion;  recordkeeping 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer  John  Griffen,  395- 
7340 

Agency:  Bureau  of  Export 

AdiDinistration 
Title:  Magnetically-Enhanced  Sputtering 

Equipment 
Form  Number  Agency — N/A;  OMB — 

N/A 
Type  of  Request  New  Collection 
Burden:  12  respondents;  60  reporting 

hours 


Needs  and  Uses:  A  foreign  availability 
request  has  been  received.  In 
accordance  with  the  Export 
Administration  Act.  the  Department 
must  evaluate  the  economic  impact 
should  controls  be  maintained  on 
magnetically-enhanced  sputtering 
equipment. 
Affected  Public-  Businesses  or  other  for- 
.profit  institutions;  small  businesses  or 
organizations 
Frequency:  One-time  only 
Respondent's  Obligation:  Voluntary 
OMB  Desk  Officer  John  Griffen.  395- 
7340 

Agency:  Bureau  of  Export 
Administration 

Title:  Digital  Computer  Systems 
Parameters 

Form  Numbers:  Agency— ITA-6031P; 
OMB— 0625-0038 

Type  of  Request  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 

Burden:  5,725  respondents;  13,768 
reporting/recordkeeping  hours 

Needs  and  Uses:  The  information 
provided  on  computers  and  software 
is  used  by  U.S.  government  export 
licensing  personnel  to  determine  if  a 
license  should  be  issued  to  export 
such  items  to  Communist  bloc 
countries  and  the  Peoples  Republic  of 
China. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions;  small  businesses  or 
organizations 

Frequency:  On  occasion;  recordkeeping 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer  John  Griffen,  395- 
7340 

Agency:  Bureau  of  Export 
Administration 

Title:  Statement  by  Foreign  Consignee  in 
Supi>ort  of  a  Special  License 
Application 

Form  Numbers:  Agency— ITA-6052P; 
OMB— 0625-0135 

Type  of  Request  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 

Burden:  645  respondents;  343  reporting/ 
recordkeeping  hours 

Needs  and  Uses:  Special  licenses 
(project  and  service  supply)  allow 
multiple  shipments,  thus  eliminating 
the  need  for  an  individual  license  for 
each  export  Information  in  support  of 
a  special  license  is  submitted  by 
foreign  consignees  of  U.S.  exporters, 
which  is  used  to  determine  the 
reliability  of  the  foreign  consignee.  By 
using  this  procedure,  the  foreign 
consignee  need  not  submit  supporting 
documentation  every  time  they  place 
an  order. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions;  small  businesses  or 
bi^anizations 
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Frequency:  On  occasion;  recordkeeping 
Respondent's  Obligation:  Required  to 

obtain  or  retain  a  benefit 
OMB  Desk  Officer  John  Griffen,  395- 

7340 

Agency:  Bureau  of  Export 
Administration 

Title:  Written  Assurance  for  Exports  of 
Technical  Data  Under  General 
License  GTDR  (Technical  Data  Under 
Restriction) 

Form  Numbers:  Agency — EAR 
379.4(e)(f);  OMB— 0625-0140 

Type  of  Request  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 

Burden:  550  respondents;  284  reporting/ 
recordkeeping  hours 

Needs  and  Uses:  Foreign  importers  are 
required  to  provide  letters  of 
assurance  to  U.S.  exporters  stating 
that  certain  technical  data  will  not  be 
used  for  certain  purposes  or  shipped 
to  proscribed  destinations.  The    _ 
purpose  of  the  written  assurance  is  to 
ensure  that  the  importer  will  comply 
with  our  export  laws.  This  document 
can  be  used  as  evidence  against  firms 
who  have  not  compiled  with  the 
Export  Administration  Act 

Affected  Public:  Businesses  or  other  for- 
profit  institutions;  small  businesses  or 
organizations 

Frequency:  On  occasion;  recordkeeping 

Respondent's  Obligation:  Required  lo 
obtain  or  retain  a  benefit 

OMB  Desk  Officer  John  Griffen,  395- 
7340 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  6622, 
14di  and  Constitution  Avenue  NW.. 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
John  Griffen,  OMB  Desk  Officer,  Room 
3208,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  May  2. 1988. 
Edward  Michals, 

Department  Clearance  Officer,  Office  of 
Management  and  Organization. 
[FR  Doc.  88-10065  Filed  S-5-8a  8:45  am) 

WLUNO  COOC  WIO-CW-II 


Foreign-Trade  Zones  Board 
(Dodcet  22-M] 

Foreign-Trade  Zone  133— Quad-City, 
Iowa;  Application  for  FTZ  Sulixones: 
Maytag  Corporation  Plants  In  Newton, 
Iowa,  Etc 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 


Board)  by  the  Quad-City  Foreign-Trade 
Zone,  Inc.  (QCFTZ),  grantee  of  FTZ  133, 
requesting  special-purpose  subzone 
status  for  three  plants  of  the  Maytag 
Corporation,  which  produce  major  home 
appliances.  One  of  the  plants  is  located 
in  Iowa,  while  the  other  two  are  in 
Illinois.  QCFTZ  is  authorized  under  the 
laws  of  Iowa  and  Illinois  to  apply  for 
zone  projects  in  both  states.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act  as  amended  (19  U.S.C.  81a- 
81u],  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  April  25, 1988. 

The  Three  Maytag  plants  are:  Admiral 
Division  of  Maytag  (50  acres), 
Monmouth  Boulevard  and  Linwood 
Road,  Galesburg,  Illinois  (refrigerators 
and  dehumidifiers);  Norge,  a  division  of 
Admiral  (34  acres),  Lyerla  Drive,  Herrin, 
Illinois  (clothes  washing  machines  and 
dryers);  Maytag  (plant  #2,  Newton,  37 
acres),  N.  19th  Avenue  East  and  E.  8th 
Street  North,  Newton.  Iowa  (clothes 
washing  machines  and  dryers, 
dishwashers  and  food  waste  disposers). 
The  plants  employ  a  total  of  some  6,400 
persons. 

The  plants  source  certain  parts  fivm 
abroad,  including  compressors,  ball 
bearings,  capacitors,  controllers,  and 
thermostats,  which  account  for  up  to  20 
percent  of  total  material  costs. 

Zone  procedures  would  exempt 
Maytag  from  Customs  duties  on  the 
foreign  components  that  are  reexported 
in  finished  products.  On  products 
shipped  into  the  United  States,  the 
company  would  be  able  to  take 
advantage  of  the  same  duty  rate 
available  to  importers  of  finished 
refrigerators,  clothes  washers  and 
dryers  and  dishwashers.  (The  company 
does  not  plan  to  use  zone  procedures  for 
the  production  of  dehumidifiers  and 
food  waste  disposers.)  The  duty  rates  on 
components  used  at  the  three  plants 
range  fit>m  3.4  to  11.0  percent  whereas 
the  rates  on  the  finished  products  range 
from  2.8  to  3.6  percent.  The  application 
indicates  that  the  savings  will  help 
improve  the  company's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman),  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce, 
Washington,  DC.  20230;  Larry  Shirk. 
Assistant  District  Director,  U.S.  Customs 
Service,  North  Central  Region,  610  South 
Canal  Street  Chicago,  Illinois  60607; 
Theodore  Galantowicz,  District  Director. 
U.S.  Customs  Service,  North  Central 
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Region.  7911  Forsyth  Boulevard.  Suite 
625,  Clayton.  Missouri  63105;  Colonel 
Neil  A.  Smart  District  Engineer,  U.S. 
Army  Engineer  District  Rock  Island.  P.O. 
Box  2004,  Clark  Tower  Building.  Rock 
Island.  Illinois  61204-2004;  and  Colonel 
Daniel  M.  Wilson,  District  Engineer.  U.S. 
Army  Engineer  District  St.  Louis.  210 
Tucker  Boulevard  N..  St.  Louis.  Missouri 
63101-1986. 

Comments  concerning  the  proposed 
subzone  are  invited  in  writing  from 
interested  parties.  They  shall  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  June  20. 1988. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 
Port  Director's  Office,  U.S.  Customs' 

Service.  525  East  10th  Avenue,  P.O. 

Box  767,  Milan,  Illinois  61264 
OfHce  of  the  District  Director,  U.S. 

Customs  Service.  7911  Forsyth 

Boulevard,  Suite  625.  Clayton. 

Missouri  63105 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  Room  1529, 

14th  and  Pennsylvania  Avenue,  N\V., 

Washington.  DC  20230 

Dated:  May  2. 1988. 
John  J.  Da  Poota,  ]i.. 
Executive  Secretary. 
[FR  Doc.  88-10118  Filed  5-«-88:  8:45  am) 

aiUJNQCOOE  3610-OS-«l 


International  Trade  Administration 

(C-559-701] 


Final  Negative  Countervaiiing  Duty 
Determination:  Carlion  Steel  Wipe  Rod 
From  Singapore 

agency:  Import  Administradon, 
International  Trade  Administntion. 
Commerce. 
action:  Notice. 

summary:  We  determine  that  no 
benefits  which  constitute  bounties  or 
grants  witiiin  the  meaning  of  the     1 
countervailing  duty  law  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Singapore  of  carbon  steel 
wire  rod  (wire  rod),  as  described  in  the 
"Scope  of  Enrestigation"  section  of  this 
notice. 


EFFECnvc  date:  May  6, 1988. 

ran  WITI—  INFOMMATtON  CONTACT: 

Carole  Showers  or  Gary  Taverman. 
Office  of  Investigations,  Import 
Administration,  bitemational  Trade 
AdniBustration,  U.S>  Depaitaent  of 
Commerce,  I4th  Street  and  Constitution 
Asone,  NW..  Washington.  DC  20238; 
telephone:  (202)  377-3217  or  377-0161. 


SUPPLEMENTARY  INFORMATMM: 

Final  Determination 

Based  on  our  investigation,  we 
determine  that  no  benefits  which 
constitute  bounties  or  grants  within  the 
meaning  of  section  303  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act),  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Singapore  of  wire  rod. 

Case  History 

Since  the  last  Federal  Register 
publication  pertaining  to  this 
investigation  [Preliminary  Negative 
Countervailing  Duty  Determination: 
Carbon  Steel  Wire  Rod  from  Singapore 
(53  FR  5207,  February  22, 1988)],  die 
following  events  have  occurred.  We 
conducted  verification  in  Singapore  of 
the  questionnaire  responses  of  the 
Government  of  Singapore,  National  Iron 
and  Steel  Mills  (NISM).  iGoeckner  Pte. 
Ltd.  (IGoeclcner).  and  Mitsui  &  Co.  Ltd. 
of  Singapore  (Mitsui)  from  March  7-11. 
1988.  A  supplemental  response  was 
submitted  by  the  respondents  on  March 
21, 1988.  Briefs  were  filed  on  April  22 
and  25, 198& 

Scope  of  Investigatfon 

For  the  purposes  of  this  investigation, 
the  term  "carbon  steel  wire  rod"  coyjers 
a  coiled,  semi-finished;  hot-^lled 
carbon  steel  product  of  approximately 
round  solid  cross-section,  not  under  0.20 
inch  in  diameter,  not  over  0.74  inch  in 
diameter,  tempered  or  not  tempered, 
treated  or  not  treated,  not  manufactured 
or  partly  manufactured,  and  valued  over 
or  under  4  cents  per  pound.  Wire  rod  is 
currentiy  classified  under  items 
607.140a  807.17ia  807.172a  807.1730, 
607.2200,  and  607.2300  of  tiie  Tariff 
Schedules  of  the  United  States 
Annotated  and  under  items  7213.20.00. 
7213.31.30,  7213.31.60,  7213.39.0a 
7213.41.30,  7213.41.60,  7213.49.00.  and 
7213.50.00  of  the  Harmonized  System. 

Analysis  of  Programs 

Throughout  this  notice,  we  refer  to 
certain  principles  applied  to  the  facts  of 
the  current  investigation.  These  general 
principles  are  described  in  the 
"Subsidies  Appendix"  attached  to  the 
notice  of  Cold-Rolled  Carbon  Steel  Flat- 
Rolled  Products  from  Argentina:  Final 
Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order  (49  FR  18006.  April  26. 1984). 

For  purposes  of  this  final 
determinalion.  tin  period  lor  which  we 
are  meaauiing  boHntie»or  grants  (the 
review  period)  is  calendar  year  1986. 
Based  upon  our  analysis  of  the  petition, 
the  responses  taour  questionnaire, 
verification,  and  written  comments  from 


respondents  and  petitioners,  we 
determine  the  following: 

/.  Programs  Determined  not  to  Confer 
Bounties  or  Grants 

We  determine  that  bounties  or  grants 
are  not  being  provided  to  manufacturers, 
producers,  or  exporters  in  Singapore  of 
wire  rod  under  the  following  programs: 

A.  Development  Bank  of  Singapore 
Short-Term  Trade  Financing 

Although  not  aUeged  by  petitioners 
and  not  included  in  our  notice  of 
initiation  or  preliminary  determination, 
we  found  during  verification  that  the 
Development  Bank  of  Singapore  (DBS) 
offers  short-term  trade  financing.  This 
facility  is  a  line  of  credit  available  for 
financing  import  and  export 
transactions  for  periods  of  up  to  90  days. 
We  verified  that  NISM,  Kloeckner,  and 
Mitsui  had  short-term  trade  financing 
from  the  DBS  outstanding  during  the 
review  period.  Government  ownership 
or  control  of  a  bank  does  not  necessarily 
lead  to  the  conclusion  that  the  bank  is 
operating  in  other  than  a  commercial 
fashion.  Unless  we  are  investigating  a 
loan  program  established  by  the 
government  or  mandated  by  a 
government  directive,  it  has  generally 
been  our  practice  in  this  type  of 
situation  to  analyze  initially  whether  the 
bank  is  operating  as  a  commercial 
entity. 

For  example,  in  Final  Affirmative 
Countervailing  Duty  Determination: 
Industrial  Nitrocellulose  from  France 
(48  FR  11971.  March  22. 1983).  we 
examined  two  types  of  lending  activities 
by  Credit  National,  a  bank  partially 
owned  by  the  French  government  which 
also  accounted  for  a  majority  of  the 
bank's  directors.  Loans  which  were 
administered  iointiy  by  Credit  National 
and  the  government  were  subjected  to 
the  "specificity"  and  "benclimark"  tests 
usually  employed  by  the  Department, 
and  were  found  to  be  countervailable. 
For  the  other,  "ordinary"  loans  made  by 
Credit  National,  we  found  that  the  terms 
were  generally  comparable  to  those 
offered  by  commercial  banlcs.  Thus,  we 
concluded  that  we  did  not  have  reason 
to  investigate  whether  individual  loans 
made  outside  of  the  government- 
directed  programs  conferred  a  subsidy. 

In  Final  Negative  Countervailing  Duty 
Determination:  Carbon  Steel  Wire  Rod 
from  Singapore  (51  FR  3357.  January  27, 
1988),  we  found  diat  "alUiough  tiie  DBS 
was  established  in  1966  as  a  government 
deuelbpment  banlc.  since  1973  it  has 
functioned  as  an  ordinary  commercial 
bank."  Moreover,  it  was  determined  that 
the  terms  of  the  long-term  financing 
under  investigation  were  similar  to 


those  offered  by  other  commercial 
banks  in  Singapore. 

Based  on  information  gathered  at 
verification  in  tlus  investigation,  we 
found  that  the  Government  of  Singapore 
is  die  majority  shareholder  in  DBS  and 
controls  three  of  the  nine  members  of 
the  bank's  board  of  directors.  However, 
we  also  found  Uiat  the  bank  continues  to 
operate  as  a  profitable  institution  and 
that  the  terms  of  Uie  short-term  trade 
financing  were  comparable  to  terms 
offered  by  other  commerical  banks  in 
Singapore.  Therefore,  we  have  no 
reason  to  believe  that  the  short-term 
trade  financing  offered  by  DBS 
constitutes  a  bounty  or  grant  to 
respondents  or  other  borrowers. 

B.  Section  16  of  Uie  Income  Tax  Act 
(ITA) 

The  Economic  Development  Board 
(EDB)  administers  section  16  of  the  ITA, 
whicli  provides  for  an  annual  allowance 
of  3  percent  plus  an  additional  initial 
allowance  of  25  percent  for  the 
depreciation  of  industrial  buildings.  We 
verified  that  these  allowances  are  the 
standard  depreciation  allowances 
permitted  in  Singapore  and  apply  to  all 
tj^es  of  industrial  buildings,  including 
buildings  for  research  and  development 
(k&D).  There  is  no  evidence  on  the 
record  that  these  allowances  are 
excessive  for  the  steel  industry. 
Therefore,  we  determine  that  initial  and 
annual  allowances  for  industrial 
buildings  provided  for  under  section  16 
of  the  ITA  are  not  countervailable. 

c.  Section  19A  of  the  ITA 

In  1985,  the  Government  of  Singapore 
instituted  a  system  of  accelerated 
depreciation.  Section  19A  of  the  ITA. 
administered  by  the  EDB.  allows  a 
company  to  depreciate  all  capital 
expenditures  over  a  three  year  period, 
with  the  exception  of  automobiles  and 
robotics.  Currentiy,  an  enterprise  must 
choose  between  using  section  19  of  the 
ITA  (the  normal  depreciation  schedule) 
or  section  19A  when  depreciating  an 
asset  for  tax  or  financial  purposes. 

We  verified  that  this  provision  appUes 
to  all  capital  expenditures,  except  as 
noted  above,  and  that  it  is  available  to 
all  enterprises  in  Singapore.  Therefore, 
we  determine  that  the  accelerated 
depreciation  provided  for  under  section 
19A  of  the  ITA  is  not  countervailable. 

//.  Programs  Determined  Not  To  Be 
Used 

Based  on  verified  information,  we 
determine  that  manufacturers, 
producers,  or  exporters  in  Singapore  of 
wire  rod  did  not  apply  for,  claim,  or 
receive  benefits  during  the  review 
period  for  exports  of  wire  rod  to  the 


United  States  under  the  programs  Usted 
below.  These  programs  were  described 
in  the  preliminary  determination  in  this 
investigation  unless  otherwise  noted. 
(Because  the  Economic  Expansion 
Incentives  Act  (EEIA)  of  1967  was 
amended  in  1985,  the  numbers 
corresponding  to  certain  section  tides 
have  been  changed.  Therefore,  tiie 
section  numbers  of  the  EEIA  of  1967. 
which  were  used  in  the  preliminary 
determination,  are  listed  below  in 
parentheses  after  the  1985  part  numbers, 
where  appropriate.) 

A.  Export  Tax  Incentives 

1.  Part  VI  (IV)  of  the  EEL\  as 
amended,  Production  for  Export. 

2.  Part  Vn  (IVA)  of  die  EEL\  as 
amended.  International  Trade 
Incentives. 

3.  Part  XI  (VIB)  of  the  EEIA  as 
amended,  Warehousing  and  Servicing 
Incentives. 

4.  Section  14  (B)  and  14^0)  of  tiie  ITA, 
Double  Deduction  of  Export  Promotion 
Expenses. 

B.  Other  Tax  Incentives 

1.  Part  n  (same  number)  of  tiie  EEIA 
as  amended.  Pioneer  Industries. 

2.  Part  rv  (lU)  of  tiie  EEL\  as 
amended.  Expansion  of  Established 
Enterprises. 

3.  Part  Vin  (V)  of  tiie  EEIA  as 
amended.  Foreign  Loans  for  Productive 
Equipment. 

C.  Research  and  Development 
Incentives 

1.  Part  III  (HA)  of  the  EEIA  as 
amended,  Pioneer  Service  Companies. 

2.  Part  IX  (VI)  of  die  EEIA  as 
amended.  Royalties,  Fees,  and 
Development  Contributions. 

3.  Part  X  (VL\)  of  tiie  EEL\  as 
amended.  Under  Part  X  of  tiie  EEL\, 
companies  are  granted  a  tax  exemption 
on  profits  equal  to  a  percentage  of  the 
fixed  investments  in  plant  and 
equipment  incurred  by  a  company  on  a 
project.  Part  VIA  of  the  original  EEIA 
(Part  X  as  amended)  was  found  to  be 
not  countervailable  in  Final  Negative 
Countervailing  Duty  Determinations: 
Certain  Textile  Mill  Products  and 
Apparel  from  Singapore  (50  FR  9840, 
March  12, 1985)  [Textiles). 

The  petition  in  this  investigation 
included  information  concerning  certain 
R&D  allowances  provided  by  the 
Government  of  Singapore  as 
administered  by  the  EDB.  While  the 
Department  did  not  initiate  an 
investigation  specifically  on  Part  X  of 
tiie  EEL\,  it  did  initiate  on  R&D 
allowances  in  general.  Respondents 
reported  that  R&D  investment 
allowances  are  provided  for  under  Part 


X  of  the  EEIA  as  amended  and  stated 
that  the  companies  under  investigation 
did  not  use  this  allowance  for  R&D 
purposes.  Although  this  program  was 
found  to  be  not  countervailable  in 
Textiles,  we  continued  to  investigate 
Part  X  due  to  possible  amendments 
concerning  R&D  investment  allowances. 
Therefore,  in  the  preliminary 
determination  in  this  investigation,  we 
determined  that  Part  X  was  not  used. 

Although  we  found  no  new 
information  at  verification  and 
petitioners  have  not  presented  any  new 
information  which  would  cause  as  to 
reconsider  our  determination  in 
Textiles,  we  are  not  determining  the 
countervailability  of  Part  X  of  the  EEIA. 
as  amended,  for  purposes  of  wire  rod 
because  the  respondents  did  not  use  the 
R&D  part  of  this  program  during  the 
period  investigation. 

4.  Sections  14(E]  of  tiie  ITA.  Double 
Deduction  for  Research  and 
Development. 

5.  Section  19(B)  of  die  ITA.  Writing- 
Down  Allowance  for  Approved  lOiow- 
How  and  Patent  Rights. 

6.  Singapore  Science  Council  Research 
and  Development  Assistance  Scheme. 

D.  Government  Financial  Assistance 

1.  Monetary  Authority  of  Singapore 
Rediscount  Facility. 

2.  Singapore  Economic  Development 
Board  Programs. 

a.  Capital  Assistance  Scheme 

b.  I^oduct  Development  Assistance 
Scheme 

c.  Initiatives  in  New  Technology 

///.  Program  Determined  Not  to  Exist 

Based  on  verified  information,  we 
determine  that  the  Development  Bank  of 
Singapore  Working  Capital  Loan  Fund 
does  not  exist.  This  program  was 
described  in  the  preliminary 
determination  in  this  investigation. 

Interested  Party  Comments 

Comment  1:  Petitioners  contend  that 
NISM  received  countervailable  benefits 
for  wire  rod  in  1986  and  1987  in  the  form 
of  investment  allowances  under  Part  X 
of  the  EEIA.  Petitioners  argue  that  any 
benefits  received  under  Part  X  are 
countervailable,  whether  they  were 
granted  for  R&D  investments  or  other 
types  of  projects.  Petitioners  contend 
that  one  factor  the  Department 
considers  in  assessing  specificity  is  the 
extent  and  manner  of  discretion 
exercised  by  the  government  in  making 
the  program  available.  Because  the 
Government  of  Singapore  exercises 
complete  discretion  as  to  the  projects 
approved  and  the  percentage  of  an 
approved  investment  eligible  for  the 
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allowance  under  Part  X,  the  specificity 
test  is  met. 

Petitioners  further  argue  that  the 
Department's  verification  reports 
contain  no  information  demonstrating 
that  this  program,  as  administered,  is 
provided  to  other  than  a  specific 
industry,  enterprise,  or  group  thereof. 
Finally,  citing  Cabot  Corp.  v.  United 
States.  664  F.  Supp.  525  (1987)  and  Beker 
Industries  Corp.  v.  United  States,  7  CTT 
313  (1984),  petitioners  argue  that  the 
Department's  determination  in  Textiles 
is  not  relevant  because  this 
investigation  must  be  decided  on  the 
facts  of  record  in  this  proceeding. 

Respondents  contend  that  ParfcX  ot 
the  EEIA  as  amended  was  found  not  t» 
be  limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries  in  Textiles  and  that  an 
investigation  of  Part  X  was  initiated  in 
this  proceeding  only  with  respect  to 
R&D.  They  argue  that  petitioners  have 
presented  no  new  information  that 
would  suggest  that  the  Department 
should  review  or  reverse  the  Textiles 
determination  and  that  nothing  on  the 
face  of  the  law  or  its  operation  suggests 
that  the  program  should  be  considered  a 
countervailable  benefit. 

DOC  Position:  See  section  II.C.3.  of 
this  notice. 

Comment-2:  Petitioners  contend  that 
NISM  claimed  and  received  benefits 
under  section  19B  of  the  ITA  for 
licensing  and  know-how  fees  paid  for  a 
manufacturing  process  which  petitioners 
claim  is  used  in  the  production  of  both 
wire  rod  and  reinforcing  bars. 
Petitioners  argue  that  although  benefits 
under  this  program  may  be  generally 
available  to  companies  which  meet  the 
program's  eligibility  requirements,  since 
NISM  is  not  eligible  but  did  receive 
benefits,  the  specificity  requirement  is 
satisfied.  Petitioners  further  contend 
that,  despite  the  Government  of 
Singapore's  statement  that  it  will 
disallow  the  benefits  NISM  improperly 
received  under  the  program  after 
completion  of  an  audit,  NISM  did  claim 
the  allowance  during  the  review  period. 

Finally,  petitioners  state  that  the 
Department  has  addressed  only  the  R&O 
provision  of  this  tax  incentive  and,  since 
approval  of  application  for  benefits  is  at 
the  discretion  of  the  Ministry  of  Trade 
and  Industry,  all  benefits  received  by 
NISM  under  this  provision  should  be 
coimtervailed. 

Respondents  contend  that  there  is 
nothing  on  the  record  to  suggest  that  the 
allowance  provided  under  section  19B 
should  be  considered  a  countervailable 
benefit.  These  allowances  are  available 
to  any  company  which  makes  a 
payment  for  approved  know-how  or 
patent  rights  and,  therefore,  are  not 


countervailable.  Respondents  further 
contend  that,  if  the  allowance  is  not 
properiy  claimed,  an  adjustment  to  the 
company's  tax  liability  will  be  made 
after  the  government's  tax  audit. 

DOC  Position:  At  verification,  we 
foimd  that  the  allowance  claimed  by 
NISM  under  this  program  was  related  to 
the  production  of  reinforced  bars  not  to 
the  production  of  wire  rod.  Therefore, 
for  purposes  of  this  determination,  we 
have  found  this  program  not  to  be  used. 

Comment  3:  Petitioners  contend  that 
the  DBS  generally  lends  at  the  prime 
rate  plus  a  spread  for  short-term  trade 
financing.  Petitioners  argue  that:  (a) 
NISM  received  short-term  trade 
financing  itom  DBS  during  the  review 
period  at  an  interest  rate  considerably 
lower  than  the  prime  rate  plus  a  spread, 
and  (b)  the  interest  rate  NISM  received 
is  not  generally  available  to  non-DBS 
owned  entities  6nd  is  inconsistent  with 
commercial  considerations.  Petitioners 
also  contend  that  the  interest  rate 
differential  is  the  result  of  a  decision  by. 
or  at  the  direction  of,  the  government  to 
benefit  specific  companies  in  which  the 
Govenmient  of  Singapore  has  direct  or 
indirect  equity. 

Respondents  contend  that  the  DBS 
operates  as  a  domestic  commercial  bank 
extending  credit  on  commercial  terms  to 
all  recipients.  Respondents  argue  that 
the  rate  charged  by  the  DBS  is  pegged  to 
the  inter-bank  rate,  which  is  comparable 
to  the  rates  offered  by  other  commercial 
lenders  for  short-term  trade  financing. 
Further,  respondents  argue  that  similar 
rates  were  provided  to  Mitsui  and 
IGoeckner,  con4>anies  unrelated  to  the 
DBS. 

DOC  Position:  We  verified  that  all 
three  respondents,  including  those  in 
whidi  the  DBS  does  not  hold  any  equity, 
received  trade  financing  from  the  DBS. 
See  section  LA.  of  this  notice. 

Verification 

We  verified  the  information  used  in 
making  our  final  determination  in 
accordance  with  section  776(a)  of  the 
Act.  We  used  standard  verification 
procedures  including  meeting  with 
government  and  company  officials, 
examination  of  relevant  accoimting 
records,  and  examination  of  original 
source  dociunents  of  the  respondents. 
Our  verification  results  are  outlined  in 
detail  in  the  public  versions  of  the 
verification  reports  which  are  on  file  in 
the  Central  Records  Unit  (Room  B-099) 
of  the  Main  Commerce  Building. 

This  determination  is  published  pursuant  to 
section  703(f]  of  the  Act  (19  U.S.C.  1671b(f)]. 


May  2. 1968. 
Joaeph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc  8S-10117  Filed  5-5-68;  8:45  am] 

mxiNO  cooe  Kio-os-M 

Export  Trade  Certification  of  Review 

AOENCV:  International  Trade 
Administration,  Commerce. 
ACTKM:  Notice  of  issuance  of  an 
Amended  Export  Trade  Certificate  of 
Review,  appUcation  #  84-2A012. 

summary:  The  Department  of 
Commerce  has  issued  an  amendment  to 
the  export  trade  certificate  of  review  of 
Northwest  Fruit  Exporters  granted  on 
June  11, 1984  (49  FR  24581,  June  14. 1984). 
The  amendment  was  deemed  submitted 
on  February  1,-1988,  and  a  summary  of 
the  application  was  published  in  the 
Federal  RegistOT  on  February  18, 1988 
(53  FR  4867).  This  notice  summarizes  the 
revisions  made  to  the  original 
certificate. 

FOR  FURTHER  INFORMATION  CONTACT 
John  E.  Stiner,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202-377-5131. 
This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  Titie  II  of 
the  Export  Trading  Company  Act  of  1982 
("the  Act")  (Pub.  L  No.  97-290) 
authorizes  the  Secretary  of  Commerce  to 
issue  export  trade  certificates  of  review. 
The  regulations  implementing  Title  III 
are  found  at  15  CFR  Part  325  (50  FR  1804. 
January  11, 1985). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b)  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  certificate  in  the 
Federal  Register.  Under  Section  305(a)  of 
die  Act  and  15  CFR  325.11(a),  any 
person  aggrieved  by  the  Secretary's 
determination  may.  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Amended  Certificate 

Export  Trade  Certificate  of  Review 
No.  84-00012,  issued  on  June  11, 1984.  is 
amended  by  revising  the  list  of 
"Members"  imder  the  caption 
"Definitions"  as  follows: 

1.  Adding  the  name  of  the  following 
company: 

—Muriel  Oliver- Winterscheid.  Mercer 
Island.  WA 

2.  Deleting  the  names  of  the  following 
companies: 


— ^Andrus  &  Roberts  Produce  Company, 

Sunnyside,  WA 
— Highland  Fruit  Growers,  Yakima.  WA 
— Obert  Cold  Storage.  Zillah.  WA 
— Wiillippi/Pro  Pak.  Wenatchee.  WA 
•—Roche  Fruit  Company,  Yakima,  WA 
—Yakima  Fruit  &  Cold  Storage.  Yakima, 

WA. 

3.  Changing  the  names  of  the 
following  companies: 

Company  (Current  Listing) 

— Pacific  Fruit  Company 

— ^The  Dalles  Cherry  Growers 

— ^Wenatchee  Wenoka  Growers 

New  Listing 

— ^Amerifi^sh 

— Oregon  Cherry  Growers 

— Chief  Wenatchee  Growers 

4.  Changing  the  locations  of  the 
following  companies: 

Company 

— ^Mojonnier  &  Sons 
— Stadelman  Fruit,  Inc. 

Old  Location 

—Walla  WaUa.  WA 

—The  Dalles.  OR  0/1(7  Yakima.  WA 

New  Location 

— Sunnyside.  WA 
. — Yakima.  WA  only 

5.  Making  the  following  typographical 
changes: 

Company  (Current  Listing) 

— Inland  Fruit  &  Produce  Company 
— C.M  Holtzinger  Company 

New  Listing 

— Inland  Fruit  &  Produce  Company.  Inc. 

— C.M.  Holtzinger  &  Fruit  Company,  Inc. 
A  copy  of  each  certificate  will  be  kept 

in  the  bitemational  Trade 

Administration's  Freedom  of 
•  Information  Records  Inspection  Facility, 

Room  4102,  U.S.  Department  of 
'  Commerce,  14th  Street  and  Constitution 

Avenue  NW..  Washington,  DC  20230. 
Date:  May  2, 1988. 

John  E.  Stiner. 

Director,  Office  of  Export  Trading  Company 
Affairs. 

[FR  Doc.  88-10115  Filed  5-5-88: 8:45  am] 

MLUNO  COOE  SSKMNMI 


National  Bureau  of  Standards 

Announcing  Symposium  on  Testing 
.  for  Conformance  to  Information 
Tsdmology  (IT)  Standards 

aoency:  National  Bureau  of  Standards. 

Commerce. 

action:  Notice. 


summary:  The  Institute  for  Computer 
Sciences  and  Technology  (ICST)  at  the 
National  Bureau  of  Standards  (NBS)  is 
sponsoring  an  open  symposium  to 
discuss  conformance  testing 
requirements  of  national  and 
international  organizations,  and 
proposed  policies  and  procedures 
developed  for  the  Federal  government 
for  testing  for  conformance  to  Federal 
Information  Processing  Standards 
(FTPS).  The  symposium  will  focus  on 
tests  and  certification  procedures 
needed  for  correct  implementation  of 
standards  and  for  interoperability  of 
computer  products,  and  will  be  of 
interest  to  Federal  agency  managers, 
industry  vendors  and  users,  standards 
developers,  testing  organizations  and 
the  international  community. 
date:  The  symposium  will  be  held  on 
May  24-25. 1988  at  NBS.  Gaithersburg. 
MD. 

ADDRESS:  To  register  or  to  receive  a 
brochure  on  the  symposium,  contact 
Tina  Faecke  (301)  975-3240  or  Arlene 
Carlton  (301)  975-2821.  National  Bureau 
fo  Standards,  Building  225.  Room  B154, 
Gaitiiersburg.  MD  20899. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arnold  Johnson;  (301)  975-3247  or 
Shirley  Radack,  (301)  975-2833. 
SUPPLEMENTARY  INFORMATION: 

Attendance  at  the  sjonposium  is  limited 
due  to  space  requirements  and  the  size 
of  the  conference  facility;  therefore, 
registration  is  on  a  first  come,  first 
served  basis.  A  registration  fee 
(advance  $110;  on-site  $125)  to  help 
defray  the  costs  of  conducting  the 
symposium  will  be  charged.  Participants 
are  ejipected  to  make  their  own  travel 
arrangements  and  accommodations. 
NBS  reserves  the  right  to  cancel  any 
part  of  the  symposium. 
Ernest  Ambler. 
Director. 
Date:  May  1, 1988. 

[FR  Doc.  88-10060  Filed  5-5-68: 6:45  am] 

MLUNO  CODE  3810-Ctt-M 


National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals;  Issuance  of  Permit; 
Marine  World  Foundation  (P172C) 

On  March  7, 1988,  notice  was 
published  in  the  Federal  Re^ster  (53  FR 
7223)  that  an  application  had  been  filed 
by  Marine  World  Foundation,  Marine 
World  Parkway,  Vallejo,  California 
94589  for  a  permit  to  import  four  (4)  false 
killer  whales  for  the  purpose  of  public 
display. 

Notice  is  hereby  given  that  on  April 
29. 1988  and  as  authorized  by  the 


provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407).  the  National  Marine  Fisheries 
Service  issued  a  Permit  for  the  above 
importation  subject  to  certain  conditions 
set  forth  therein. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue  NW..  Room  805,  Washington, 
DC;  and 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street,  Terminal  Island,  California 
90731-7415. 
RoUaiul  K.  Schmitten, 
Acting  Assistant  Administrator  for  Fisheries. 

Date:  April  29. 198& 
[FR  Doc.  88-10064  FUed  5-5-68: 8:45  am] 

BHJJNe  COK  XW-ZHI 


National  Technical  Information 
Service 

Intent  to  Grant  Exclusive  Patent 
License;  E.I.  duPont  DeNemoura  &  Co. 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Conmierce,  intends  to  grant  to  E.I. 
duPont  deNemours  and  Company, 
having  a  place  of  business  in  Boston, 
MA  02118.  an  exclusive  right  in  the 
United  States  and  foreign  countries  to 
practice  the  invention  embodied  in  U.S. 
Patent  Application  S.  N.  7-100,909, 
"Probes  for  GTP-Binding  Proteins." 
Prior  to  any  license  grant  by  NTIS,  the 
patent  rights  in  this  invention  will  be 
assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  w^th 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argimient  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Robert  P. 
Auber,  Director,  Office  of  Federal  Patent 
Licensing,  NTIS,  Box  1423,  Springfield, 
VA  22151. 
Douglas ).  Campion. 

Associate  Director,  Office  of  Federal  Patent 
Licensing,  National  Technical  Information 
Service,  U.S.  Department  of  Commerce. 
[FR  Doc.  88-10124  Filed  5-5-86:  B:45  am] 
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Patent  and  Trademark  Office 

Public  Advisory  Commitee  for 
Trademark  Affairs 


AOENCV:  Patent  and  Trademark  Office, 
Commerce. 

ACTKM:  Notice  of  renewal. 

summary:  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  (1976), 
and  after  consultation  with  GSA  it  has 
been  determined  that  the  renewal  of  the 
charter  of  the  Public  Advisory 
Committee  for  Trademark  Affairs  is  in 
the  public  interest  in  coimection  with 
the  performance  of  duties  imposed  on 
the  Department  by  law. 

SUPPLEMENTARY  INFORMATION:  The 

Committee  was  Brst  established  in 
September  1970,  and  is  now  being 
renewed.  The  Committee's  purpose  is  to 
advise  the  Patent  and  Trademark  Office 
concerning  steps  which  can  be  taken  to 
increase  the  efficiency  and  effectiveness 
of  administration  of  the  Trademark  Act 
and  to  provide  a  continuing  flow  of 
knowledge  from  the  private  sector  to  the 
government  in  the  field  of  trademarks. 

As  it  was  initially  established,  the 
Committee  will  continue  to  comprise  the 
members  of  the  Advisory  committee  for 
Trademark  Affairs  of  the  United  States 
Trademark  Association.  The 
membership  is  balanced  and  is  selected 
by  the  President  of  said  association, 
subjet  to  the  approval  of  the  Assistant 
Secretary  and  Commissioner  of  Patents 
and  Trademarks.  The  Committee  will 
function  solely  as  an  advisory  body,  and 
in  compliance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act. 

FOR  FUTHER  INFORMATION  CONTACT: 

Carlisle  E.  Walters,  Committee  Control 
Officer,  Office  of  the  Assistant 
Commissioner  for  Trademarks,  U.S. 
Patent  and  Trademark  Office, 
Washington,  DC  20231,  telephone:  (703) 
557-7464,  or  Suzette  Kern,  Committee 
Management  Analyst,  U.S.  Department 
of  Commerce,  Washington,  DC  20230, 
telephone:  (202)  377-^217. 


Date:  April  29. 1988. 
DmuM  |.  Quigg, 

Assistanl  Secretary  and  Commissioner  of 

Patents  and  Trademarks. 

[FR  Doc.  88-10090  Filed  5-5-68:  8:45  am] 

BIUJNQ  COK  3910-1«-«l 


Extension  of  Previously-Granted 
Interim  Orders  Under  ttie 
Semiconductor  Chip  Protection  Act  of 
1984 

aoency:  Patent  and  Trademark  Office, 

Commerce. 


ACTION:  Extension  of  interim  orders. 

summary:  On  November  18, 1987,  a 
Notice  of  Initiation  of  Proceedings  was 
published  at  52  FR  44200,  whereby  the 
Commissioner  requested  comments  on 
the  extension  of  existing  interim  orders 
under  the  Semiconductor  Chip 
Protection  Act  of  1984.  A  hearing  was 
held  on  March  16, 1988.  To  promote  the 
development  of  international  comity  in 
the  protection  of  mask  works,  the 
Commissioner  extended  the  existing 
interim  orders  until  May  31, 1988. 

By  Amendment  2  to  Department 
Organization  Order  10-14,  the  Secretary 
of  Commerce  delegated  to  the  Assistant 
Secretary  and  Commissioner  of  Patents 
and  Trademarks  (hereinafter  the 
Commissioner)  the  authority,  under 
section  914  of  the  Semiconductor  Chip 
Protection  Act  of  1984  (SCPA).  17  U.S.C. 
914,  to  make  findings  and  issue  orders 
for  interim  protection  of  semiconductor 
mask  works  produced  in  foreign 
countries.  Pursuant  to  the 
Semiconductor  Chip  Protection  Act 
Extension  of  1987,  Pub.  L.  100-159,  the 
Commissioner's  authority  to  grant 
interim  protection  orders  was  extended 
until  July  1. 1991. 

Interim  orders  have  been  issued,  and 
extended,  in  favor  of  mask  works 
produced  in  eighteen  (18)  countries — 
Japan,  Australia,  Sweden,  Switzerland, 
Finland,  Canada,  and  the  twelve 
Member  States  of  the  European 
Conunimities  (EC).  This  proceeding  was 
initiated  to  review  the  further  progress 
that  has  been  made  toward  establishing 
legal  protection  of  semiconductor  mask 
works  in  the  eighteen  (18)  subject 
countries,  and  to  permit  the 
Commissioner  to  determine,  on  a  case- 
by-case  basis,  whether  to  extend  the 
orders  or  to  recommend  that  permanent 
protection  be  granted  through  the 
issuance  of  a  Presidential  proclamation 
piusuant  to  section  902(a)(2)  of  the 
SCPA.  17  U.S.C.  902(a)(2). 

Comments  were  received  frtjm  or  on 
behalf  of  all  countries  that  have  been 
granted  interim  protection  under  the 
SCPA.  At  the  hearing  on  March  16, 1988, 
testimony  was  received  from  the 
Government  of  Switzerland,  the 
Commission  of  the  European 
Communities,  the  Electronic  Industry 
Association  of  Japan,  and  the  U.S. 
Semiconductor  Industry  Association. 

Based  on  the  record,  the 
Commissioner  has  decided  to  extend  aU 
eighteen  (18)  interim  protection  orders 
until  May  31, 1989. 

DATES:  The  effective  date  of  this  order 
shall  be  June  1, 1988.  The  termination 
date  of  this  order  shall  be  May  31. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Kirk,  Assistant 


Commissioner  for  External  Affairs,  by 

telephone  at  (703)  557-3065,  or  by  mail 

marked  to  his  attention  and  addressed 

to  Commissioner  of  Patents  and 

Trademarks,  Box  4,  Washington,  DC 

20231. 

SUPPLEMENTARY  INFORMATION:  The 

SCPA  established  a  new  form  of 
intellectual  property  protection  for  mask 
works  that  are  fixed  in  semiconductor 
chips.  Mask  works  are  defined  as  a 
"series  of  related  images,  however  fixed 
or  encoded,"  that  represent  the  three- 
dimensional  pattern  in  the  layers  of  the 
semiconductor  chip.  Thus,  the  subject 
matter  of  protection  under  the  SCPA  are 
the  layout  designs  of  semiconductor 
chips,  known  in  some  countries  as 
"integrated  circuit  layout  designs"  or  as 
"semiconductor  topographies."  The 
SCPA  provides  a  ten-year  term  of 
protection  for  original  mask  works 
measured  from  their  date  of  registration 
or  first  commercial  exploitation 
anywhere  in  the  world.  To  maintain 
protection,  mask  works  must  be 
registered  in  the  United  States  Copyright 
Office  within  two  years  of  first 
commercial  exploitation. 

Protection  for  foreign  mask  works 
may  be  extended  under  both  section  902 
and  section  914  of  the  SCPA.  Protection 
of  foreign  mask  works  under  section  902 
continues  until  revoked.  Section  902  sets 
out  three  different  ways  that  foreign 
mask  works  may  become  eligible  for 
protection  in  the  United  States.  First,  on 
the  date  the  work  is  registered  or  is  first 
commercially  exploited  anywhere  in  the 
world,  the  mask  work  is  protectible  if  its 
owner  is  a  national,  domiciliary  or 
sovereign  authority  of  a  foreign  nation 
that  is  party  to  a  treaty  that  provides 
protection  of  mask  works  and  to  which 
the  United  States  is  also  a  party,  or  a 
stateless  person  wherever  domiciled. 
Second,  foreign  mask  works  may  be 
protected  when  they  are  first 
commercially  exploited  in  the  United 
States.  The  third  way,  set  forth  in 
section  902(a)(2),  is  when  the  foreign 
mask  work  comes  within  the  scope  of  a 
Presidential  proclamation.  The  President 
may  issue  a  proclamation  upon  finding 
that  a  foreign  nation  extends  protection 
to  mask  works  of  U.S.  nationals  or 
domiciliaries  (1)  on  substantially  the 
same  basis  as  it  protects  mask  works  of 
its  own  nationals  and  domiciliaries,  or 
(2)  on  substantially  the  same  basis  as 
the  SCPA. 

Section  914  was  included  in  the  SCPA 
as  a  transitional  provision,  intended  by 
Congress  to  encourage  other  countries  to 
pass  laws  extending  protection  to  this 
new  form  of  intellectual  property.  Once 
laws  were  in  place,  it  was  reasoned, 
permanent  protection  for  foreign  mask 
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works  could  be  conferred  under  section 
902  or  through  a  multilateral  treaty  that 
extended  coverage  to  mask  works. 
Section  914  gives  the  Secretary  of 
Commerce  authority  to  issue  orders 
extending  interim  protection  to  foreign 
mask  work  owners  upon  the  satisfaction 
of  certain  conditions.  First,  the  Secretary 
must  find  that  the  foreign  nation  is 
making  good-faith  efforts  and 
^asonable  progress  toward  entering 
into  a  treaty  with  the  United  States,  or 
that  the  foreign  government  is  in  the 
process  of  enacting  legislation  that  will 
protect  U.S.  mask  works  on  the  same 
basis  as  domestic  mask  worics,  or  a  level 
similar  to  that  provided  under  the  SCPA. 
Second,  the  Secretary  must  determine 
that  nationals,  domiciliaries  and 
sovereign  authorities  of  the  foreign 
nation  are  not  engaged  in  the 
misappropriation,  unauthorized 
distribution,  or  commerical  exploitation 
of  mask  works.  Finally,  the  Secretary 
must  determine  that  issuance  of  an 
interim  order  would  promote  the 
purposes  of  the  SCPA  and  international 
comity  with  respect  to  the  protection  of 
mask  works. 

Under  the  original  terms  of  the  SCPA, 
the  Secretary's  authority  under  section 
914  expired  on  November  7, 1987. 
Congress  included  the  three-year 
transition  perid  h>  encourage  other 
countries  time  to  enact  legislation 
providing  mask  work  protection.  It  was 
also  thought  that  progress  would  be 
made  under  the  auspices  of  the  World 
Intellectual  Property  Organization 
(WIPO)  toward  the  development  of  a 
multilateral  treaty  extending  protection 
to  integrated  circuit  layout  designs. 
While  commendable  progress  has  taken 
place  on  both  fronts,  the  Congress 
recently  extended  the  Secretary's 
authority  under  section  914  until  July  1, 
1991.  See  Pub.  L  100-159.  November  8, 
1987.  The  purpose  of  the  extension  was 
to  enable  the  United  States  to  "provide 
a  continued  incentive  for  foreign  nations 
to  move  expeditiously  to  enact  chip 
protection  legislation,"  and  to  "lay  a 
sound  basis  for  the  development  of  a 
new  multilateral  treaty  under  the 
auspices  of  the  WIPO,  or  another 
appropriate  forum."  H.R.  Rep.  No.  100- 
388, 100th  Cong.,  Ist  Sess.  3-4  (1987). 

The  Secretary  of  Commerce  has 
delegated  to  die  Commissioner  of 
Patents  and  Trademarks  the  authority 
under  section  914  to  make  pertinent 
findings  and  to  issue  orders  for  the 
interim  protection  of  foreign  mask 
.works,  ilie  Pkitent  and  Trademark 
pfRcfr  established  procedures  fbr 
submission  of  requests  for  interim 
orders.  The  Commissioner  has  issued 
orders  granting  interim  protection  under 


section  914  for  mask  works  produced  in 
Australia,  Belgiimi,  Canada,  Denmark, 
Finland,  France,  the  Federal  Republic  of 
Germany,  Greece,  Ireland,  Italy,  Japan, 
Luxembourg,  the  Netherlands,  Portugal, 
Spain,  Sweden,  Switzerland,  and  the 
United  Kingdom.  With  the  exception  of 
orders  in  favor  of  mask  works  produced 
in  Switzerland  and  Finland,  all  of  the 
interim  orders  have  been  extended.  See 
Interim  Protection  for  Mask  Works  of 
Foreign  Nationals,  51  FR  30690  (August 
28, 1986).  Orders  for  all  eighteen  (18) 
countries  are  in  effect  until  May  31, 
1988. 

On  November  18, 1987,  a  Notice  of 
Initiation  of  Proceedings  was  published 
at  42  FR  44200,  whereby  the 
Commissioner  requested  comments  and 
scheduled  a  hearing  concerning  the 
status  of  the  interim  protection  orders 
previously  issued  under  section  914.  The 
Commissioner  announced  that  he  would 
detemine,  on  a  case-by-case  basis, 
whether  to  extend  the  interim  protection 
available  under  section  914  or  to 
recomend  that  the  President  confer 
permanent  protection  through  a 
proclamation  tmder  section  902(a)(2)  of 
the  SCPA.  On  February  25, 1988,  a 
Notice  of  Proposed  Rulemaking  was 
published  at  53  FR  558&-«0,  setting  forth 
proposed  regulations  that  specify  the 
content  and  procedures  for  submission 
of  requests  to  the  Secretary  of 
Commerce  for  the  issuance  of  such 
proclamations. 

Submissions  of  the  Parties 

Comments  were  submitted  by  the 
Governments  of  Japan,  Switzerland. 
Sweden,  Finland.  Canada,  and 
Australia;  the  Conmiission  of  the 
European  Conununities  submitted 
conunents  on  behalf  of  the  EC  Member 
States.  Comments  were  also  received 
from  the  Electronic  Industries 
Association  of  Japan  (EIAJ)  and  the  U.S. 
Semiconductor  Industry  Association 
(SLA).  At  the  hearing  on  March  16, 1988, 
testimony  was  received  from  the 
Government  of  Switzerland,  the 
Commission  of  the  European 
Communities,  the  EIAJ  and  the  SIA. 

European  Communities 

The  views  of  the  Commission  of  the 
European  Conununities  were  delivered 
at  the  hearing  by  Mme.  Margarita 
Langer,  Director  General  for  Internal 
Markets  and  Industrial  Affairs.  Mme. 
Langer  began  her  testimony  by 
observing  that  considerable  progress 
has  taken  place  in  the  EC  relative  to  the 
legal  protection  of  semiconductor  chip 
layout  designs.  On  December  16. 1986, 
the  Cotmcil  of  the  EC  issued  its 
Directive  on  the  Legal  Protection  of 
Topographies  of  Semiconductor 


Products  (Directive),  87/54/EEC.  OJ  No. 
L24.  27.1.87,  p.  36.  The  Directive  sets 
forth  principles  to  be  applied  in  all  EC 
Member  States,  obligating  them  to  enact 
laws  and  administrative  provisions 
necessary  to  provide  protection  for 
topographies  according  to  the  principles. 

Mme.  Langer  stated  that  the  standards 
of  protection  required  under  the  . 
Directive  are  substantially  similar  to 
those  in  the  SCPA.  Member  States  must 
grant  exclusive  rights  to  authorize  or 
prohibit  the  reproduction  and 
commercial  exploitation  of  a  protected 
topography,  however,  it  is  fixed  or 
encoded.  Reverse  engineering  is 
permitted,  and  no  liability  attaches  to  an 
innocent  infringer  prior  to  notice  that  the 
work  is  protected.  Protection  is  granted 
for  ten  years  from  the  date  of  first 
commercial  exploitation  anywhere  in 
the  world,  or  bom  the  date  of  the  filing 
of  an  application  for  registration  in 
those  Member  States  that  require 
registration.  Registration  and  deposit  of 
identifying  material  are  optional;  if  the 
law  of  a  Member  State  requires  a 
deposit,  trade  secret  material  must 
remain  confidential.  The  Member  States 
have  discretion  under  the  Directive  to 
protect  foreign  mask  works  through 
membership  in  a  multilateral  treaty  or 
through  bilateral  measures. 

The  Directive  required  that  all 
Member  States  enact  legislation 
protecting  semiconductor  topographies 
by  November  7, 1987.  Mme.  Langer 
stated  that,  while  legislation  was  not 
completed  in  all  twelve  Member  States 
by  that  date,  laws  are  in  place  in  five 
Member  States — Denmark,  the  Federal 
Republic  of  Germany,  France,  the 
Netherlands,  and  the  United  Kingdom. 
Protection  for  foreign  mask  works  under 
all  of  these  laws  is  based  on  the 
existence  of  reciprocal  protection  in  the 
particular  foreign  country. 

Mme.  Langer  reported  that  progress 
towards  implementation  of  the  Directive 
in  the  other  seven  states  has  been 
substantial.  In  Belgium,  a  draft  law  has 
been  prepared  and  is  awaiting 
presentation  to  the  Parliament  following 
endorsement  by  a  newly-formed 
government.  A  presidential  decision  to 
implement  the  Directive  has  been 
prepared  in  Greece,  and  implementing 
legislation  is  pending  before  the  Greek 
Parliament.  Adoption  of  a  draft  law  in 
Spain  is  expected  by  May  1988.  In 
Ireland,  issuance  of  a  national 
instrument  is  expected  shortiy.  Draft 
laws  are  before  the  Parliaments  of  Italy 
and  Luxembourg.  A  decree-law  has 
been  prepared  in  Portugal,  and  at  the 
time  of  the  hearing  was  awaiting  action 
by  the  Portuguese  Council  of  Ministers. 
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To  assure  that  U.S.  mask  works  are 
protected  in  the  EC  while  national  laws 
protecting  semiconductor  topographies 
are  finalized,  the  Council  of  the 
European  Communities  adopted  a 
decision  on  October  26, 1987,  obligating 
the  Member  States  to  extend  protection 
under  the  Directive  to  U.S.  nationals  and 
domiciliaries  until  November  7, 1990. 
Council  Decision  of  26  October  1987,  87/ 
532/EEC.  OJ  No.  L313,  4.1187,  p.  22.  This 
protection  is  based  on  continued  U.S. 
protection  of  mask  works  produced  in 
the  EC.  Mme.  Langer  testified  that  no 
mask  misappropriation  of  mask  works  is 
taking  place  in  the  Member  States.  Since 
legislation  is  not  in  place  throughout  the 
EC.  Mme.  Langer  requested  an 
extension  of  the  interim^  orders  granting 
protection  under  section  914  of  the 
SCPA  to  mask  works  produced  in  the 
twelve  Member  States.  She  stated  that 
the  Commission  will  request  a 
Presidential  proclamation  conferring 
permanent  protection  imder  section 
902(a)(2)  as  soon  as  all  laws  are  final. 

Government  of  Switzerland/Swiss 
Federation  of  Commerce  and  Industry 
(SFO) 

The  views  of  the  Government  of 
Switzerland,  supported  by  the  SFCI. 
were  conveyed  at  the  hearing  by  Dr. 
Roland  Grossenbacher,  Assistant 
Director-General  of  the  Swiss  Federal 
Intellectual  Property  Office.  Dr. 
Grossenbacher  indicated  that  a  degree 
of  protection  for  mask  works  in 
Switzerland  is  currently  available 
through  a  recently-enacted  unfair 
competition  statute.  On  the  international 
level,  he  noted  that  the  Government  of 
Switzerland  has  strongly  supported  the 
movement  within  WIPO  to  conclude  a 
treaty  on  the  protection  of  integrated 
circuits. 

Dr.  Grossenbacher  stated  that 
permanent  protection  of  mask  works 
will  be  established  in  the  context  of  a 
total  revision  of  the  Swiss  Copyri^t 
Act.  Dr.  Grossenbacher  noted  that  a 
Federal  commission  concluded  the 
preparation  of  a  draft  law  in  December. 
1987.  and  that  the  draft  includes  a 
chapter  concerning  the  protection  of 
mask  works.  He  stated  that  the  chapter 
is  framed  along  the  lines  of  the  SCPA 
and  the  EC  Directive.  Dr.  Grossenbacher 
indicated  that  final  legislation  should  be 
in  place  by  late  1989  or  early  1990. 

Protection  of  mask  works  under  the 
proposed  chapter  is  of  a  sui  generis 
nature,  according  to  Dr.  Grossenbacher, 
even  though  it  will  likely  be  included  in 
the  Copyright  Act.  The  subject  matter  of 
protection  is  to  be  topographies  and 
parts  of  topographies  manufactured  by 
any  process,  "provided  that  their 
structure  is  not  evident"  Dr. 


Grossenbacher  stated  that  the  term 
"parts  of  topographies"  indicates  that 
protection  will  extend  to  discrete 
semiconductor  devices  that  meet  the 
requisite  standard  of  originality.  .- 

Like  the  SCPA.  the  Swiss  draft 
contains  exceptions  to  the  rights  of 
mask  work  owners  for  reverse 
engineering  and  innocent  infringement 
The  draft  goes  beyond  the  SCPA, 
however,  by  providing  that  iimocent 
infringers  must  pay  royalties  to  mask 
work  owners  for  all  uses  of  a  protected 
work,  not  merely  for  those  occurring 
after  the  innocent  infringer  had  notice 
that  the  work  was  protected.  The  draft 
provides  for  a  ten-year  term  of 
protection  extending  from  the  date  of 
the  application  for  registration  or  the 
date  of  first  commercial  exploitation  of 
the  mask  work,  whichever  comes  first 
Registration  must  be  made  within  two 
years  after  first  commercial  exploitation 
to  maintain  protection  for  the  ten-year 
period.  While  permitting  any  party  to 
inspect  the  register  of  mask  works,  the 
draft  chapter  safeguards  against 
disclosure  of  trade  secrets  by  precluding 
public  access  to  the  application  files. 

Protection  for  foreign  mask  works 
under  the  draft  will  be  provided  on  the 
basis  of  reciprocity,  according  to  Dr.' 
Grossenbacher.  Stating  that  no 
misappropriation  of  mask  works  has 
been  or  is  taking  place  in  Switzerland, 
Dr.  Grossenbacher  requested  that  the 
order  granting  interim  protection  under 
the  SCPA  to  mask  works  produced  in 
Switzerland  be  extended  for  two  years, 
until  May  31. 1990. 

Goveminent  of  Sweden/Federation  of 
Sweilish  Industties  (FSI) 

In  comments  presented  on  behalf  of 
the  Government  of  Sweden  and 
supported  by  the  FSI,  the  Swedish 
Mhiistry  of  Justice  stated  that  an  Act  for 
the  Protection  of  the  Layout-Design  of 
the  Circuitry  in  Semiconductor  Produda 
(Swedish  Act)  has  been  in  force  since 
April  1. 1987.  The  Government  has 
issued  a  Special  Decree  extending 
protection  under  the  Act  to  mask  works 
of  U.S.  nationals  and  domiciliaries,  and 
to  mask  works  first  commercialized  in 
the  United  States,  until  May  8, 1988.  The 
basis  for  the  protection  of  U.S.  works 
under  the  Special  Decree  is  reciprocity. 

The  Ministry  stated  that  protection 
afforded  to  U.S.  mask  works  under  the 
Swedish  Act  and  the  Special  Decree  is 
substantially  the  same  as  that  provided 
under  the  SCPA.  The  Government  and 
the  FSI  requested  an  extension  of  the 
section  914  interim  order  in  favor  of 
Swedish  mask  works  for  an 
"appropriate"  period;  the  Government  of 
Sweden  will  extend  reciprocal 
protection  to  U.S.  works  under  the 


Special  Decree  for  an  identical  period. 
The  Swedish  Government  is  prepared  to 
begin  negotiations  on  the  question  of 
permanent  protection  for  Swedish  mask 
works  under  section  902  at  any  time, 
according  to  the  Ministry. 

Government  of  Hnland 

On  behalf  of  the  Government  of 
Finland.  the'Finnish  Ministry  of 
Education  presented  a  Progress  Report 
on  the  preparation  of  integrated  circuits 
legislation.  The  Ministry  states  that  the 
State  Copyright  Committee  published  a 
report.  Information  Technology  and 
Copyright,  in  April  1987.  In  the  report 
the  Committee  proposed  a  draft  sui 
generis  law  for  the  protection  of 
integrated  circuit  layout  designs.  Fifty- 
seven  written  comments  on  the  proposal 
were  received,  and  reaction  to  the 
Committee  draft  was  supportive. 

The  Ministry  reported  that  the 
proposed  legislation  is  being  modified  to 
incorporate  suggestions  made  in  the 
written  comments. 

The  points  of  clarification  are:  More 
precise  definitions;  provision  for  an 
exclusive  right  of  importation;  deletion 
of  a  provision  concerning  private  use; 
provisions  covering  reverse  engineering 
and  innocent  infringement; 
simplification  of  the  duration  provision; 
and  more  precise'formulation  of 
penalties  for  infringement. 

The  Ministry  stated  that  a  final 
version  of  the  draft  will  be  presented  to 
the  Finnish  Parliament  in  mid-1988. 

Government  of  Canada/Information 
Tachnoiogy  Association  of  Canada 
(ITAC) 

The  Canadian  Government  supported 
by  ITAC,  presented  comments 
requesting  a  one-year  extension  of  the 
order  protecting  Canadian  mask  works 
under  the  SCPA.  The  Government  noted 
that  the  Ministry  of  Consumer  and 
Corporate  Affairs  issued  a  discussion 
paper  in  April  1987.  containing 
recommendations  for  legislation 
protecting  semiconductor  layout 
designs.  The  Ministry  has  stated  its 
intention  to  introduce  such  legislation  in 
the  first  half  of  1988.  The  Government 
also  cited  its  strong  support  for  multi- 
lateral efforts  to  conclude  an 
international  convention  for  the 
protection  of  integrated  circuit  designs. 

Government  of  Australia 

In  written  comments  presented  on 
behalf  of  the  Government  of  Australia, 
the  Australian  Attorney-General's 
Department  reported  that  the  design  and 
manufacture  of  integrated  circuits  is  a 
small  but  growing  sector  of  Australian 
industry.  The  Department  referred  to  its 
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discussion  paper  published  in  March 
1987.  Copyright  Protection  for  Artistic 
Works  Industrially  Applied,  in  which 
the  need  for  legal  protection  for 
integrated  circuits  was  recognized. 
Based  on  comments  on  the  discussion 
paper,  the  Attorney-General  has 
concluded  tentatively  that -a  sui  generis 
regime  of  protection  for  integrated 
circuits  should  be  developed  in 
Australia. 

While  formal  proposals  for  legislation 
have  not  yet  been  considered,  the 
Department  maintained  that  protection 
for  U.S.  mask  works  is  currently 
available  in  Australia  under  the 
Copyright  Act  of  1968.  Should  a  court 
find  that  the  Act  does  not  protect  mask 
works,  the  Department  stated  that  it  will 
seek  immediate  introduction  of 
appropriate  legislation.  The  Department 
Inquests  an  appropriate  extension  of  the 
order  granting  interim  protection  in  the 
United  States  to  mask  works  produced 
in  Australia. 

Electronic  Industties  Association  of 
lapan  (EIA J) /Government  of  Japan 

.  The  views  of  the  EIA),  with  the 
concurrence  of  the  Government  of 
Japan,  were  deUvered  at  the  hearing  by 
Mr.  Robert  Schwartz.  Esquire. 
Washington  counsel  to  EIAJ.  Mr. 
Schwartz  testified  that  a  Presidential 
proclamation  should  be  granted  to  Japan 
as  soon  as  the  Patent  and  Trademark 
Office  has  issued  final  rules 
implementing  section  go2(a)(2)  of  the 
SCPA.  He  noted  that  the  Japanese  Act 
Concerning  the  Circuit  Layout  of  a 
Semiconductor  Integrated  Circuit  has 
been  in  force  since  January  1. 1986.  The 
standards  of  protection  under  the 
Japanese  Act  are  virtually  identical  to 
those  under  the  SCPA,  Mr.  Schwartz 
claimed,  and  protection  is  available  for 
mask  works  produced  anywhere  in  the 
worid.  including  the  United  States. 

Mr.  Schwartz  recalled  the  1986 
proceeding  in  which  the  Patent  and 
Trademark  Office  considered  extensions 
of  previously-issued  interim  protection 
orders.  He  referred  to  two  arguments 
made  at  a  July  9, 1986,  hearing  against 
the  issuance  of  a  Presidential 
proclamation  in  favor  of  Japanese  mask 
works;  he  stated  that  the  concerns  on 
which  those  argiunents  were  based  have 
been  superseded  by  events.  The  first 
argument  was  that  Presidential 
proclamations  in  general  should  not  be 
issued  unless  it  is  clear  that  they  can 
also  be  revoked  in  light  of  changed 
circumstances.  Mr.  Schwartz  stated  that 
the  recently-enacted  SCPA  Extension 
clarifies  the  President's  authority  to 
revoke  proclamations  issued  under 
section  902(a)(2). 


The  other  argument  against  the 
issuance  of  a  I^sidential  proclamation 
was  that  as  of  July  1986  there  had  been 
only  six  months'  experience  under  the 
Japanese  Act  Mr.  Schwartz  maintained 
that  this  concern  is  now  obsolete.  Japan 
now  has  two  full  years'  experience 
under  the  Act.  nearly  1500  mask  works 
have  been  registered  in  Japan  as  of 
March  1988.  and  roughly  18  percent  of 
the  applications  processed  in  1987  were 
from  U.S.  entities. 

Mr.  Schwartz  urged  that  ipterim 
protection  for  mask  works  produced  in 
Japan  continue  in  force  until  final  rules 
are  issued  and  the  appropriate  actions 
toward  the  issuance  of  a  Presidential 
proclamation  can  be  taken. 

U.S.  Semiconductor  Industry 
Association  (SIA) 

Mr.  William  Cray.  Operations  Law 
Group  Manager.  Digital  Equipment 
Corporation,  presented  the  views  of  SIA 
at  the  March  16  hearing. 

SIA  favors  a  blanket  one-year 
extension  of  all  18  interim  protection 
orders  under  section  914  of  the  SCPA. 
and  opposes  the  issuance  of  a 
Presidential  proclamation  under  section 
902(A)(2)  to  any  country  at  this  time.  Mr. 
Cray  stated  that  section  914  is  the  best 
mechanism  for  review  and  evaluation  of 
mask  work  legislation  in  the  United 
States  and  foreign  countries,  that  the 
extent  of  such  review  imder  the 
Presidential  proclamation  provisions  is 
not  yet  clear,  and  that  section  914 
provides  full,  if  not  permanent, 
protection  to  foreign  mask  work  owners. 
He  stated  that  the  issuance  of  a 
Presidential  proclamation  could 
jeopardize  the  negotiation  of  the 
multilateral  integrated-circuits  treaty  in 
WIPO  (1)  by  relegating  international 
dialogue  concerning  mask  work 
legislation  solely  to  the  treaty 
negotiations,  and  (2)  because  the  grant 
of  bilateral  protection  through  a 
Presidential  proclamation  will 
compromise  the  negotiation  of  a 
multilateral  treaty. 

Mr.  Cray  noted  SIA's  longstanding 
concern  that  adequate  protection  for  the 
discrete  class  of  semiconductor  products 
be  provided  under  both  the  SCPA  and 
mask  work  protection  laws  of  other 
countries. 

Concerning  the  degree  of  legal 
protection  for  mask  works  in  each  of  the 
countries  under  consideration,  Mr.  Cray 
urged  that  the  Commission  of  the 
European  Communities  continue  its 
aggressive  efforts  to  ensure  that 
legislation  compatible  with  the  Directive 
soon  be  in  place  in  all  EC  Member 
States.  Concerning  the  draft  law  in 
Switzerland.  Mr.  Cray  made  several 
recommendations — that  the  definition  of 


"topography"  be  made  more  precise, 
that  the  limitation  on  the  right  of 
reproduction  for  purposes  of  analysis  be 
clarified,  and  that  a  provision  for 
reverse  engineering  be  included. 

Mr.  Cray  congratulated  the 
Government  of  Sweden  on  the 
enactment  of  its  mask  work  protection 
law  in  April  1987.  stating  that  SIA 
prefers  to  see  the  law  in  operation  for  a 
substantial  period  of  time  prior  to  the 
issuance  of  a  Presidential  proclamation. 
He  also  requested  that  the  Swedish 
Government  explain  the  purpose  of  a 
provision  in  the  law  permitting 
reproduction  of  single  copies  of  mask 
works  for  private  use.  Mr.  Cray 
expressed  SIA's  pleasure  with  the 
progress  made  in  Finland  toward  the 
development  of  mask  work  legislation 
during  the  short  period  since  interim 
U.S.  protection  was  granted  to  Finnish 
works. 

Praising  the  Canadian  Government's 
plans  to  introduce  legislation  protecting 
integrated  circuits  by  July  1988,  Mr.  Cray 
voiced  SIA's  concern  that  the  current 
draft  does  not  adequately  protect  the 
discrete  class  of  semiconductor 
products.  He  suggested  statutory 
language  to  ensure  coverage  of 
"discretes."  Noting  that  draft  legislation 
has  yet  to  be  prepared  in  Australia.  Mr. 
Cray  nonetheless  cited  the  Australian 
Government's  active  participation  in  the 
WIPO  negotiations  for  a  multilateral 
treaty  as  evidence  of  its  good  faith 
intent  to  provide  adequate  legal 
protection  for  mask  works.  He  restated 
an  SIA  concern  that  Australia's  current 
copyright  law  does  not  adequately 
protect  mask  works,  since  it  does  not 
provide  for  reverse  engineering, 
iimocent  infringement  or  registration 
and  notice  of  mask  works.  Mr.  Cray 
urged  the  Australian  government  to 
proceed  expeditiously  with  the 
preparation  of  specific  legislation  to 
protect  mask  works. 

As  to  Japan,  Mr.  Cray  noted  the 
record  of  success  under  the  Japanese 
law  protecting  integrated  circuits  since 
it  became  effective  in  January  1986,  but 
voiced  SIA's  opposition  to  the  issuance 
of  a  Presidential  proclamation  in  favor 
of  Japanese  mask  works  at  this  time. 
Restating  SIA's  objections  to 
Presidential  proclamations  in  general,  he 
cited  two  concerns  specific  to  the 
Japanese  law.  First.  SIA  claimed  that  the 
quasi-governmental  agency  responsible 
for  registering  claims  to  mask  work 
protection,  the  Industrial  Property 
Cooperation  Center  (IPCC),  has  strong 
ties  to  the  Japanese  semiconductor 
industry.  Siecond.  the  Japanese  law 
requires  the  inclusion  of  trade  secret 
material  in  applications  for  mask  work 
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registration:  because  the  IPCC  is 
sponsored  by  Japanese  conipaaies.  SIA 
feared  that  the  confidentiality  of 
proprietary  infnrmatinn  contained  ia  the 
IPCC  registry  laay  not  be  maintained. 


Supplemental  I 

To  allow  tiie  parties  to  address  issues 
raised  in  written  comments  or  in 
testimony  at  the  March  16  hearing,  the 
record  in  this  proceeding  remained  open 
until  Aprfl  4, 1988.  Supplemental 
comments  were  received  from  the 
Swedish  h&ustry  of  Justice  on  behalf  of 
the  Government  cf  Sweden,  from  the 
EIAJ,  and  from  SIA. 

The  Swedish  Ministry  of  fustice 
addressed  SIA's  concern  regarding  a 
private-Bse  exemption  ni  fee  new 
Swedish  law,  explaining  ftat  the 
exemption  was  included  for  two 
reasons.  First,  since  protection  under  tiie 
law  extends  to-botfa  two-  and  three- 
dimensional  expressions  of  layout 
designs, «  privaie-uee  exemption  was 
indaded  to  permit  private  copying  of 
two-ifimensioRal  Tepresentations  of 
maslcwsiics,  sudi  as  magazine 
photograpbs.  The  provision  does  not 
permit  manufacture  of  semiconductor 
products  for  private  me.  Second,  a 
private-use  exanptkm  ia  indnded  in  the 
Swedbrnk  Copyri^t  Act.  rnider  wfndi 
made  works  were  argosfaly  protected 
befoee  fte  new  iategrated-ctrcurts  law 
took  effect  h  seemed  reasonable, 
accordog  to  the  Kiiaistry.  to  incfaide  in 
the  new  lasr  a  similar  exeBption  for 
private  coping  of  two-f^mensional 
exprrniaiiu  of  aeaiioondaolar  layout 
desigoa. 

The  E^  addressed  SIA's  oincems 
regardiag  the  quasi-^ovemiaeotai  nature 
of  IPCC  and  the  oeofidentiality  et  trade- 
secret  iirfBrmation  in  the  xegiattatian 
process.  Canoenang  the  aatnte  of  IPCC 
EIAJ  stated  titat  IPCC  exiate  only  by 
statute  and  regiAaiian,  and  6sat  it  may 
be  dissolved  in  tte  event  cfanfr 
violation  of  law.  Moreovec.  as  tke 
Govemmeat  of  {apaa  ooafinned  art  the 
most  caceat  seaaiaa  <^  Ike  WBK3 
committee  of  experte  on  integrated 
circuits,  IPCC  eo^oys  the  kgal  atatus  of  a 
"natioaai  public  authority."  EIAf  ^so 
pointed  out  that  no  specific  aU^atioo  of 
impropriety  has  ever  been  aude  with 
respect  to  the  oorapositioa  sf  IPCC. 

ClnnnftmiHg  the  coafidentiality  of 
trade  secret  material.  EIAJ  stated  that 
the  gfigistratioB  officers  at  IPCC  are 
former  Japanese  Patent  Office 
employees  appoiated  by  tke  Minister  «f 
Trade  and  Industry,  and  that  they  have 
no  links  to  the  aeanoondactor  industry. 
ELAJ  cited  Article  38  of  the  Japanese 
law,  which  makes  it  a  cdme  for  any 
IPCC  efOcer  or  staff  member  to  leak 
trade  secret  inforaiation.  EIAJ  also 


provided  evidence  that  practice  in  Japan 
allows  the  obliteration  of  proprietary 
material  from  photographs  or  drafwingB 
of  mask  works  deposited  with 
registration  appUcatians. 

SiA'»  >rMitinnai<a3ma»nits  reaffiraied 
its  positioa  oenceming  Hie  importance  of 
coBtimied  mterim  protection  for  foreign 
mask  woAa  imder  section  914 -of  the 
SCPA,  its  view  (hat  iasuaaoe  of 
Prenden&al  prodsanations  will 
compromise  the  multilateral  treaty 
negotiations  within  WB^O,  and  its 
objection  to  the  issnanoe  of  a 
Presidential  proclamation  in  favor  of 
Japanese  na^  woHcs  at  ifiiis  time.  SIA 
expressed  particular  concern  that  an 
opportunity  for  review  be  provided  as 
part  of  the  Presidential  proclamation 
process  to  ensure  that  U.S.  mask  woiks 
continue  to  receive  reciprocal  protection 
in  particular  foreign  comitries. 

Findii^  af  &a  Coraaussieaer 

Based  on  the  record  in  this 
proceeding,  consisting  of  the  written 
submJHHinns  of  the  parties  and  the  oral 
testimony  received  at  the  hearing  on 
March  16, 1988.  die  Commissioner  of 
Partents  and  TrademaiVs  has  decided  to 
extend  aH  of  the  interim  orders 
previously  issued  under  section  914  of 
the  SCPA  until  May  31. 1989,  one  year 
from  the  date  on  which  they  are  now 
scheduled  to  expire.  No 
recommendations  concerning  the 
issuance  of  a  Presldenfial  prodaai^ion 
under  section  g02(a)(2]  of  the  SCPA  will 
be  made  in  this  proceeding. 

The  Comnusaioner  finds  that 
substantial  progress  toward  the 
enactment  of  legislation  protectiag  ousk 
works  has  haenisade  in  all  eighteen  (Uj 
countries  subject  to  interim  protectiea 
orders.  Indeed,  Iggislation  is  now  in 
place  in  seven  miintTw»Q — Denmark,  the 
Federal  Republic  of  Gennai^.  Fraace. 
Japan,  the  Netherlands.  Swedes  and  the 
United  Kingdom.  Mask  works  of  US. 
nationals  and  donudliaries.  and  mask 
works  first  commercialized  ia  &e  United 
States,  «re  entitled  to  protection  ander 
all  of  these  laws  on  the  same  basis  as 
the  laws  pnotect  doaestic  wodcs.  and  oa 
subHtaatiatiy  -Aie  same  basis  as  aMsk 
works  are  protected  trader  Ike  SCPA. 

Moreover,  the  other  eleven  (11) 
countries  are  flnkaiig  good  fatth  eSorls 
toward  tlK  enaotaient  of  legislatiaB  that 
will  preteot  U.S.  mask  ararks  on  the 
same  basis  as  datatic  works,  or  al  a 
level  sioakv  to  that  provided  xjodet  tte 
SCPA.  It  is  also  noteworthy  ftat  these 
countnies  ave  actively  anpfiartiag  tfe 
work  of  WIPO  in  devalopiog  a  new 
multilateral  agraemeat  tfaatwodd 
establish  a  ragioK  af  intematianal 
protection  lor  mask  works. 


The  reoard  leveab  no  evidence  Aiat 
nationals,  doaiieiiiaries  or  sovereign 
authooritieB  of  any  ooontiy  sat^ect  to  an 
interim  protection  oaderare  engaged  in 
the  misapprapiiaftian.  unauthorized 
distnbMtiaB,  or  anaothonaed 
commercial  exploitation  of  mask  worics. 
The  Commiasioaer  also  finds  tfiat  a  ene- 
year  extenation  otf  the  ppevioaely4oswed 
interim  protec^on  orders  «^  promote 
the  purposes  of  the  SCPA  and 
intcratftiaaal  coai^  with  teapeflt  to  the 
protectian  cf  mask  ararks.  While  aome 
of  the  parties  cequested  extansiisB  for  a 
longer  peinid,  a  me-year  extenaioB  will 
permit  further  seview  at  pragress  toward 
enactaieot  of  lagifliafikin  in  ail  conntiia 
now  snbieot  to  ialerHB  orders,  if  aadi 
review  is  i4>piopTiate«t  lite  lime. 

Concerning  the  isauanoe  of 
Prfiariwatiai  proclaasafioits  ander 
section  80Z(aH2)  of  the  SCPA  to  those 
coiadnes  that  provide  permanent, 
reciprocal  protectioB  to  US.  mask 
works,  it  is  commendable  that 
legislation  providing  such  piotecMon  is 
in  place  in  seven  [7]  foreign  countaies 
and  in  varying  degrees  of  preparation  in 
eleven  (nj  ethers.  Howeuer,  no  pfirty  in 
this  proceeding  reqaesAed  the  tssaance 
of  a  Ppeaidential  proclamation  at  this 
time.  The  CommissiQa'Of  Ae  fiuropeui 
Communities  noted  4hat  le^slaSon 
protecting  US.  naek  worics  is  in  effect 
m  five  Menber  Statos.  bat  stated  (hat  it 
would  reqaest  a  Pnesidential 
proclamation  ooafeniag  permanent 
protection  under  &e  S(7A  only  when 
laws  have  been  enacted  in  all  tweh/e 
(12)  Members  States.  SimHariy.  the 
Govenmieat  of  Sweden  atotod  its 
readiaeas  to  begin  negotiattons  oa  the 
question  of  pemkaneoft  US.  protecGon 
for  Swedish  asaak  mntia,  but  did  not 
formal  reqaest  a  Aesidea^l 
proclamation.  The  BAlj,  whMe  avowuig 
that  the  first  prodamatioa  issued  ondm 
section  a0Z(a)(^  should  be  hi  favor  of 
Japanese  aaask  svcsks,  stated  &at  no 
request  wwaU  be  ssade  antil  'die  Patent 
and  Trademark  Office  has  promulgated 
final  ndes  far  the  submission  of  sudi 
requeata. 

In  a  tfatice  of  fVoposed  Raleamking 
published  at  a  FK  55>8  08  on  Febniary 
25, 3aB8,  idw  Rstent  and  Trademark 
Office  pmpoaed  regaktians  «mder 
section  '8Q2(aXZ)  that  specifji  the  oontent 
and  praoedanes  lor  sabraissien  -cf 
requests  forPresideafialproclaRiations 
to  the  Saoataryof  GoaBieroe.The 
proposed  ndee  provide  that  an 
evaluation  coneemiai  the  isaaance  of  a 
PreaideiAial  prodaaistioB  wtt  be 
initiatod  by  the  Comanssioner  npon 
request  of  a  fareign  gevenment,  or  upon 
the  ConuBiasionei's  own  oieiSen.  The 
proposed  rules  also  provide  that  flie 


record  in  proceedings  under  section  914 
will  form  the  basis  for  determining 
whether  a  recommendation  should  be 
made  that  the  President  issue  a 
proclamation. 

The  Commissioner  does  not  agree 
with  SIA  that  issuance  of  Presidential 
proclamations  will  jeopardize  the 
ongoing  work  within  WIPO  to  negotiate 
a  multilateral  agreement  for  the 
protection  of  semiconductor  layout 
designs.  The  evidence  adduced  in  this 
proceeding  demonstrates  that  the 
semiconductor  industry  is  increasingly 
international  in  scope.  While  the  United 
States  is  a  large  market  for 
semiconductor  products,  other  markets 
are  strong  and  growing.  It  is  axiomatic 
that  protection  for  foreign  mask  works 
in  the  United  States  under  a  Presidential 
proclamation  is  no  substitute  for 
protection  in  other  countries  under  a 
widely-ratified  multilateral  agreement.  It 
strains  reason  to  suggest,  as  SLA  does, 
that  protection  of  foreign  mask  works  in 
the  United  States  under  a  Presidential 
proclamation  may  compromise 
successfid  completion  of  the  draft 
integrated-circuits  treaty,  which  is 
clearly  in  the  best  interest  of  all 
countries  where  semiconductor  products 
are  manufactured.  The  Commissioner 
sees  no  valid  reason,  in  the  meantime,  to 
withhold  permanent  U.S.  protection  for 
mask  works  produced  in  Uiose  countries 
that  clearly  meet  the  statutory  criteria  of 
eligibility  in  section  902(a)(2)(A}  and  (B) 
of  the  SCPA. 

Issuance  of  final  rules  implementing 
the  Presidential  proclamation  provisions 
of  section  902  is  forthcoming.  Once 
issued,  the  Commissioner  will  take 
appropriate  steps  to  assure  that  U.S. 
protection  is  made  available  to  eligible 
foreign  mask  works.  Interim  protection 
under  section  914  will  continue  in  force 
for  one  additional  year,  that  is.  until 
May  31, 1989. 

Order  Extending  the  ExpiratioD  Date  for 
Interim  Protection  Orders  Issued  Under 
Chapter  9  of  lltla  17.  United  Stetes  Code 

In  accordance  %vith  the  authority 
vested  in  me  by  Amendment  2  to 
Department  Organization  Order  10-14 
regarding  17  U.S.C.  914,  and  based  upon 
the  record  of  this  proceeding 
commenced  on  November  18. 1987. 1  find 
that  Australia.  Belgium.  Canada. 
Denmark.  Finland,  France,  the  Federal 
Republic  of  Germany,  Greece,  Ireland, 
Italy,  Japan,  Luxembourg,  the 
Netheriands,  Portugal.  Spain.  Sweden. 
Switzerland,  and  the  United  Kingdom 
are  making  good  faith  efforts  toward 
providing  protection  for  U.S.  mask 
works  in  conformity  with  17  U.S.C. 
902(a)(2).  I  find  fiulher  that  nationals, 
domiciliaries  and  sovereign  authorities 
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of  those  countries,  and  persons 
controlled  by  them,  are  not  engaged  in 
the  misappropriation,  unauthorized 
distrubution  or  unauthorized 
commercial  exploitation  of  mask  works. 
I  find  further  that  the  extension  of  the 
expiration  date  for  interim  orders  for 
those  countries  will  promote  the 
purposes  of  the  Semiconductor  Chip 
Protection  Act  of  1984  and  international 
comity  with  respect  to  the  protection  of 
mask  works. 

Accordingly,  the  existing  interim 
orders  for  Australia,  Belgium,  Canada, 
Denmark.  Finland,  France,  the  Federal 
Republic  of  Germany,  Greece,  Ireland, 
Italy,  Japan.  Luxembourg,  the 
Netherlands,  Portugal,  Spain,  Sweden, 
Switzerland  and  the  United  Kingdom 
are  hereby  extended  and  shall  terminate 
on  May  31, 1989. 
Donald  ].  Quigg 

Assistant  Secretary  and  Commissioner  of 
Patents  and  TrademaHcs. 

Date:  April  29, 1988. 

[PR  Doc.  88-10091  Filed  5-5-88;  8:45  amj 

BILUNG  CODE  3510-ie-M 


COMMITTEE  FOR  THE  PURCHASE 
FROM  THE  BLIND  AND  OTHER 
SEVERELY  HANDICAPPED 

Procuramant  Ust  1988;  Addition 

agency:  Committee  for  Purchase  fiom 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Addition  to  Procurement  List. 

summary:  This  action  adds  to 
Procurement  List  1988  a  commodity  to 
be  produced  by  workshops  for  the  blind 
or  other  severely  handicapped. 
EFFECrrVE  date:  June  6, 1988. 
ADDRESS:  Committee  for  Purchase  fiom 
the  Blind  And  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington,  Virgmia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT 
E.R.  Alley,  Jr.  (703)  557-1145. 
StIPPLEMENTARY  INFORMATION:  On 

August  21, 1987  the  Committee  for 
Purchase  bom  the  Blind  and  Other 
Severely  Handicapped  published  a 
notice  (52  FR  31659)  of  proposed 
additions  to  and  deletions  from 
Procurement  List  1988,  December  10, 
1987  (52  FR  46026). 

The  current  contractor  for  this  item 
submitted  conunents  in  response  to  the 
notice  in  the  Federal  Register  of  its 
proposed  addition  to  the  Procurement 
List. 

The  commenter  indicated  that  his  firm 
had  been  successfully  supplying  this 
strap  for  the  past  five  years,  it  is  not 


suitable  for  production  since  it  is  a 
safety-critical  item  and  the  addition  of 
the  strap  to  the  Procurement  List,  when 
combined  with  two  other  items  added  to 
the  Procurement  List  in  the  past 
constitutes  severe  impact  on  his  firm. 

The  workshop  which  will  produce  this 
item  is  currently  producing  a  similar 
safety  belt  satisfactorily,  meeting  all  of 
the  safety  and  specification 
requirements  of  the  Government.  In  fact, 
this  -1210  strap  is  a  component  of  a 
parachute  harness  produced  by  the 
workshop;  thus,  the  workshop  has 
produced  this  strap  satisfactorily. 

A  Safety  Belt.  NSN 1680-00-407-5335, 
was  added  to  the  Committee's 
Procurement  List  on  March  11, 1988.  The 
firm's  contract  for  that  item  was 
$118,896.  That  contract  was  awarded  in 
September  1986  with  deliveries 
scheduled  to  be  completed  in  July  1987. 

A  safety  Belt.  NSN  1680-00-725-5827. 
was  added  to  the  Procurement  List  in 
November  1983.  The  value  of  the  firm's 
contract  for  that  item  at  the  time  it  was 
added  to  the  Procurement  List  was 
$418,305  and  represented  12%  of  the 
firm's  aimual  sales  of  about  $3.5  million 
at  that  time.  The  addition  of  the  5927 
strap  in  1983  is  not  included  in 
determining  the  cumulative  impact  on 
the  commenter's  firm  since  it  occurred 
over  five  years  ago. 

The  current  value  of  the  firm's 
contract  for  the  Quick  Release  Strap 
(1670-01-079-1210)  is  $47,092.  which 
represents  1.9%  of  its  aimual  sales  of 
about  $2.5  milhon.  That  contract  was 
awarded  in  1986  with  deliveries  to  be 
completed  in  November  1986.  The 
cumulative  value  of  additions  of  the 
-5335  belt  and  the  -1210  strap  is  $165,938 
or  6.6%.  This  is  not  considered  to  be 
severe  impact. 

Additions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodity  listed 
below  is  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C.  46- 
48c,  85  Stat.  77  and  41  CFR  51-2.6. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  action  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodity  listed. 

c.  The  action  will  result  in  authorizing 
small  entities  to  produce  the  commodity 
prociu«d  by  the  Government. 


IfiM 
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Accordagly,  tbe  foUowiqg  cooMoadity 
is  hereby  added  to  nrocutement  List 
1988: 

Strapu  Qiuck  ileleaje 
1670-01-074-1219 

Acting  Executive  Director. 

[FR  Doc  as-unss  Fiied>^5-U:  l:45aBi] 


Procorvmemusi  1988  AdfOfloosan^ 
Deletions         / 

aqency:  Comanltee  for  iVacfaase  from 

the  Blind  and  Otfaer  Severely  j 

Haodicapped. 

AcnoM:  AdditMNM  to  and  deletiem  from 
ProciiFemeiU  List 

SUMMMHR  Hat  aotia  adds  to  and 
deletes  froB  Aocarement  Liat  isn 
com— dilies  and  aaflitary  lei ale 
coranedibes  to  be  prodaced  by 
workah^  for  tbe  blind  or  other  aeveraiy 
handiu^ped. 

Efl«n:  fine  «,  1988. 

>  \3ofliiiiHfee  TOT  Purchase  iroiu 
the  Blind  and  Other  Severely 
Hamficapped.  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  ^^roia  ZZ202-SS09. 


FOR  ranrTHm  MPoranmoM  contact: 
EJL  ABey,  Jr.  tTOS}  557-1145. 

SUPPLfMENTABY  IMPOfOMTraM:  On 

March  11, 1988  the  Committee  for 
Purchase  from  the  BTind  and  Olher 
Severely  Handicapped  published  a 
notice  (53  Ht  7983)  of  proposed 
additions  to  and  deletions  from 
Procurement  List  1988,  December  10. 
1987  (52  FR  40928). 


After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  military  resale 
commodities  listed  below  are  suitable 
for  procnrement  by  the  Federal 
Government  imder  41  U.S.C.  46-48c,  85 
Stat.  77  and  41 CFR  51-2.8. 1  certify  that 
the  folkrwrng  actions  wffl  not  have  a 
signfficant  impact  on  a  substantial 
number  of  amall  entities.  "Hie  major 
factors  considered  were: 

a.  The  actions  will  not  result  ia  any 
adifitioital  repor&ig,  KcorAeeping  «r 
other  compQanoe  requirementB. 

b.  The  actians  will  not  have  a  aerious 
economic  inpaot  oa  any  contractoiB  for 
the  military  resale  comoiodities  and 
conuoedity  listed.  1 

c  The  actions  will  eesuH  ia  I 

authorizing  small  entities  to  produce  the 
military  resale  coauoodides  and 
commodity  procived  by  the 
Government. 


Accordiagly.  the  flaUowiag  aiiitaiy 
resale  nmawnrlities  tc  IwBeby  added  to 
ProcurMBBBt  list  1988: 

Military  Resak  fteai  Nos.  and  Names 

No.  eao  Vest.  Safety,  jc«acs.  Snail 
No.  621  V«st.  Safety,  toggan.  ^fcrfaan 
No.  622  Vest,  Salety.  ioggen,  Laspe 

Deletiens 

After  coaaideiatioB  of  ihe'aeleaant 
matter  presented,  the  Committee  kas 
determined  Ihet.  <ttie  qmmodities  aod 
military  resale  cnmwndHies  listod  beiow 
are  no  longer  sukaUe  for  peocurencot 
by  the  Federal  GovemoHBt  wider  41 
U.S.C.  4&-48C  85  Stal  77  aod  41  CFRSl- 
2.6. 

Commodity 

Refill,  List  Finder,  Automatic 
7510-00-285-2800 

Military  Resale  Item  Nos.  and  Names 

No.  940  Towel,  Heritage  Deaiga 

No.  942  Dish  Cloth,  Heritage  Design 

E.R.  Alley,  Jr.. 

Acting  Executive  Director 

[FR  Doc.  88-10096  Filed  5-5-88;  8:45  am] 


DEPARTMENT  OF  DEFENSE 

Office  ol  ttw  Seeretaiy 

Establishment  of  the  Defense 
Secretary's  Conunlsaion  oa 
ReaNynment  end  CJKisui  e 

summary:  Under  the  provisions  of  Pub. 
L  92-463.  Tederal  Advisory  Committee 
Act."  -notice  is  hereby  ^eo  fliat  the 
Defense  Secretary's  Commission  on 
Base  Realignneat  and  doainv  has  been 
detenmned  lo  be  in  the  pibbc  iateiest 
and  has  there&ce  been  estaUished. 

The  CoBuniseioBwfll  study  4ie  iesues 
surroundiBe  aulitaiy  base  realigranHit 
and  closure  wifiaa  fte  Umted  States,  its 
comnranamalths,  teniAaries,  aad 
possessions.  The  prinuiy  Objectives  of 
the  CommisaMM  will  be:  (a)  «o  «4»*»r«»f»i» 
the  best  process,  inrinding  aeoestaiy 
administrative  ohaages,  fw  ideatii^iag 
bases  to  be  dosed  or  reatigoed:  iiow  to 
improve  and  beat  use  Federal 
Government  incentive  profcaoM  to 
overcome  tbe  negative  im|Mat  of  base 
closure  or  realignment;  and  the  criteria 
for  realigning  aad  ■doaiag  tbaaes;  jbj 
review  the  cuixeot  and  plaaoed  oUhary 
base  structure  in  i^ht  cdf  force  stnictare 
assumptioQs,  and  Ibe  prooeas  and 
criteria  developed  to  conduct  a 
comprehensive  review,  aad  ideatify 
which  bases  shoMld  be  realigned  or 
closed;  aad.  (c)  re|)ort  findings  aad 


reomnmpnrtafinns  to  <he  Secjetaqr  ef 
Defense  bf  Deoeflid>er  31, 1968. 
Linda  M.  Syimn. 

Alternate  OSD  Federal  RegiBtvr  LiaiBon 
Officer,  Department  ofDefeaee. 

May  4. 1988. 

[FR  Doc.  la-aCOM  filed  5-4-«ft  12MiHi4 


AOBNCV:  Defense  inteU^genae  Afeacy 
Scientific  Advisory  OHmnitlee. 

ACnON:  NeSee  ef  dosed  laeetings. 


SUMMMwr;  ftaauaa^  to  the  provisions  of 
subsec^ieii  fd)  of  aeetioR  lOof  Pub.  L. 
92-463,  as  amended  by  section  5  of  fab. 
L  94-409,  notice  is  ltereby;^ven  that  a 
closed  meeting  of  a  panel  of  the  DIA 
Scientific  Advisory  Committee  has  been 
scheduled  as  follows: 


DATE:  June  18. 108^  ftOO  ajB.  to  5:00  fuo. 

AOOnesa:  The  DIAC.  BoBiag  AFB, 
Washin^n,  DC. 

F08  FUBTUEB  INFOBUATION  COMTACT: 

Lieutenant  Coloori  Join  E.  HatleUd, 
USAF.  EKBCutive  Seeretaiy,  DL\ 
Scientific  Advisory  CooMUttee. 
Waabiagton.  DC  aeie-1328  (;ia2/373- 
4930). 

SUPPbEMKNTART  MPOMHATION.  The 

entire  meeting  will  be  devoted  to  the 
discussion  of  classified  information  as 
defined  in  section  552blc)(l),  Title  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  public.  Subject  matter  will 
be  used  in  a  special  study  on  Advanced 
Air  Defense. 
LALByoum, 

AltemctB  tJSDFBderainepvter  Uoiton 
Officer,  Department  of  Defense. 

May2,lfl8& 

[FR  Doc  «B-101U  FUad  S-&-fla:  &«  am] 


Defense  Sdeoce  Board  Task  Force  on 
Detanaelnduatriai  CooperaMew  With 
Pacific  Rim  Nation8;lleetint 

action:  Change  in  location  of  Adidsory 
Committee  meeting  notice. 

StlMMART:  The  meeting  of  the  Defense 
Science  BoacdTadc  Force  on  Defense 
Industrial  Coopention  With  Pacific  Rim 
Nations  sdhedided  for  May  5-6. 1988  *b 
published  in  the  Federal  Ragistar  (Vol 
53,  No.  44,  Page  7225,  Ndaoday.  March  7, 
1988,  FR  Doc.  88-t841j  will  be  hddat 


the  Institute  for  Defense  Analyses, 
Alexandria,  Virginia. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
May  2, 198& 
[FR  Doc.  88-10109  Filed  5-5-68;  8:45  am] 

BIUJNO  CODE  M10-01-M 


Defense  Science  Board  Task  Force  on 
Technoiogicai  and  Operational 
Surprise;  iMeeting  Cancellatton 

action:  Cancellation  of  meeting. 

summary:  The  meeting  notice  for  the 

Defense  Science  Board  Task  Force  on 

Technological  and  Operational  Surprise 

scheduled  for  May  3-4, 1988  as 

published  in  the  Federal  Register  (Vol. 

53,  No.  35.  Page  5293,  Tuesday,  February 

23. 1988,  FR  Doc  88-3773)  has  been 

cancelled. 

Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

May  2. 1988. 

[FR  Doc.  88-10110  Filed  5-5-88;  8:45  am] 

BILLMO  CODE  3«1(M>1-M 


Defense  Science  Board  Task  Force  on 
Strategic  Arms  Reduction  Treaty 
(START)  Verification  Procedures; 
IMeeting 

action:  Change  in  date  of  Advisory 
Committee  meeting  notice. 

summary:  The  meeting  of  die  Defense 
Science  Board  Task  Force  on  Strategic 
Arms  Reduction  Treaty  (START) 
Verification  Procedures  scheduled  for 
Apiii  25-26, 1988  as  published  in  the 
Federal  Register  (Vol.  53,  No.  67,  Page 
11545,  Thursday,  April  7, 1988,  FR  Doc. 
88-7633)  will  be  held  on  May  10-11, 
1988.  This  notice  supercedes  the  change 
previously  submitted  to  the  original 
submission  in  Federal  Register  (Vol.  53, 
No.  14.  Page  1815,  Friday,  January  22. 
1988,  FR  Doc.  88-1314). 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
May  2, 1988. 
(FR  Doc.  88-10105  Filed  5-5-88:  8:45  am] 

anjJNQ  CODE  3t10-01-M 


Defense  Science  Board  Task  Force  on 
Strategic  Arms  Reduction  Treaty 
(START)  Verification  Procedures; 
Meeting 

action:  Change  in  location  of  Advisory 
Committee  meeting  notice. 


summary:  The  meeting  of  the  Defense 
Science  Board  Task  Force  on  Strategic 
Arms  Reduction  Treaty  (START) 
Verification  Procedures  scheduled  for 
April  27, 1988  as  published  in  the 
Federal  Register  (Vol.  53,  No.  59,  Page 
9964,  Monday,  March  28, 1988,  FR  Doc. 
88-6661)  will  be  held  at  the  Pentagon, 
Arlington,  Virginia. 

May  2, 198& 

Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  88-10106  Filed  5-5-88;  8:45  am] 

BIUJNO  CODE  niO-01-« 


Defense  Science  Board  Task  Force  on 
Use  of  Coinmercial  Components  in 
Military  Equipment;  IMOeting 

action:  Change  in  location  and  partially 
opening  session  of  Advisory  Committee 
meeting  notice. 

summary:  The  meeting  of  the  Defense 
Science  Board  Task  Force  on  Use  of 
Commercial  Components  in  Military 
Equipment  scheduled  for  May  11, 1988 
as  published  in  the  Federal  Register 
(Vol.  53,  No.  14.  Page  1815,  Friday. 
January  22. 1988,  FR  Doc.  8»-1315)  will 
be  held  at  the  TRW  Corporation, 
Merrifield  Virginia  and  will  be  in  Open 
Session  from  10:00  a.m.  until  they 
adjourn.  In  all  other  respects  the  original 
notice  remains  unchanged. 

Linda  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

May  2. 1988. 

[FR  Doc.  88-10107  Filed  5-5-88;  8:45  am] 

BHJJNa  COOE  3t10.«1-M 


Defense  Science  Board  1988  Summer 
Study  on  Defense  Industrial  and 
Technology  Base;  Meeting 

action:  Change  in  location  of  Advisory 
Committee  meeting  notice. 

summary:  The  meeting  of  the  Defense 
Science  Board  1988  Summer  Study  on 
Defense  Industrial  and  Technology  Base 
scheduled  for  May  17, 1988  as  published 
in  the  Federal  Register  (Vol.  53,  No.  40, 
Page  6189,  Tuesday  March  1, 1988,  FR 
Doc.  88-4403)  will  be  held  at  Science 
Applications  International  Corporation, 
Tysons  Comer,  Virginia. 

Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

May  2. 1988. 

(FR  Doc.  68-10108  Piled  5-5-88;  8:45  am] 

BlUJNa  CODE  M10-01-M 


Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

Action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title.  Applicable  form,  and 
Applicable  OMB  Control  Number 

AFROTC  Nonscholarship  Referrals; 
ATC  Form  (no  assigned  number);  and      ' 
No  OMB  Conti-ol  Number. 

Type  of  Request:  New. 

Annual  Burden  Hours:  4,200. 

Annual  Responses:  25,200. 

Needs  and  uses:  The  Air  Force  needs 
the  information  to  be  able  to  identify 
and  enroll  high  quality,  first  year  college 
students  into  the  AFROTC  program.  Air 
Force  recruiters  will  use  the  information 
to  refer  interested  and  qualified  high 
school  students  and  graduates  to 
AFROTC  detachments.  Detachment 
recruiting  officers  will  contact  students 
referred  and  encourage  enrollment  in 
AFROTC  on  a  nonscholarship  basis. 

Affected  Public:  High  school  and 
college  students. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  Edward 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Edward  Springer  at  Office  of 
Management  and  Budget,  Desk  Officer, 
Room  3235.  New  Executive  Office 
Building,  Washington,  DC  20503. 

DOD  Clearance  Officer  Ms.  Peari 
Rascoe-Harrison. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from,  Ms. 
Rascoe-Harrison  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  Virginia  22202-4302. 
telephone  (202)  746-0933. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
May  2. 1968. 
[FR  Doc.  86-10103  Filed  5-5-88:  8:45  am] 

BIUJNO  CODE  M10-01-M 


Put}lic  Information  Coliection 
Requirement  Submitted  to  OMB  for 
Review 

Action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
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Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  I 

Title,  Applicable  form,  and        ' 
Applicable  OMB  Control  Number: 

Credentials  Evaluation  of  Health  Care 
Practitioners;  AF  Form  1562;  and  OMB 
Control  Number  0701-0097. 

Type  of  Request;  Extension. 

Annual  Burden  Hours:  3,150. 

Annual  Responses:  4,200. 

Needs  and  Uses:  The  Air  Force  uses 
this  form  to  collect  information  about 
the  qualifications  of  health  care 
practitioners  who  wish  to  join  or  be 
employed  by  the  Air  Force.  The  Air 
Force  needs  this  information  to  make  an 
objective  evaluation  of  an  applicant's 
quahHcations.  The  Air  Force  makes  the 
evaluation  to  help  decide  whether  an 
applicant  should  be  employed  as  1 1 
health  care  practitioner. 

Affected  Public:  Individuals. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer  Mr.  Edward 
Springer.  , 

Written  comments  and  j 

recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Edward  Springer  at  Office  of 
Management  and  Budget.  Desk  Officer, 
Room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503. 

DOD  Clearance  Officer  Ms.  Pearl 
Rascoe-Harrison. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  &om,  Ms. 
Rascoe-Harrison  WHS-DIOR.  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  Virginia  22202-4302. 
telephone  (202)  746-0933. 
LM.Bynuiii, 

Alternate  OSD  Federal  Register  Liaised 
Officer,  Department  of  Defense. 
May  2, 1988. 

[PR  Doc.  88-10104  Piled  5-5-88:  8:45  amj 
MIMO  CODE  M10-01-M  T 

DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AOENCV:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 


:  The  Director,  Information 
Technology  Services,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980.  | 

DATE:  Interested  persons  are  invited  to 
submit  comments  on  or  before  June  6, 
1988. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 


Information  and  Regulatory  Affairs. 
Attention:  Jim  Houser,  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW..  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Margaret  B.  Webster, 
Department  of  Education,  400  Maryland 
Avenue.  SW.,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT 
Margaret  B.  Webster  (202)  732-3915. 
SUPPLEMENTARY  INFORMATION:  Section 

3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
coUection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Information  Technology 
Services,  publishes  this  notice 
containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Frequency  of 
collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/ or  (6) 
Recordkeeping  burden;  and  (7)  Abstract 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  May  3, 198& 
CariM  U.  Ric8, 
Director  for  Information  Technology  Services. 

Office  of  Postsecondary  Educatioo 

Type  of  Review:  New 
Title:  Lender's  Participation 

Questionnaire 
Frequency:  Annually 
Affected  Public:  Businesses  or  other  for- 
profit;  non-profit  institutions 
Reporting  Burden: 
Responses:  12,000 
Burden  Hours:  3,000 
Recordkeeping: 
Recordkeepers:  0 
Burden  Hours:  0  " 

Abstract-  This  form  is  used  by  lenders 
who  are  eligible  for  reimbursement 
of  interest,  special  allowances  and 


Federal  Insured  Student  Loan  (FISL) 
claim  payments  under  the 
Guaranteed  Student  Loan  Program. 
The  information  will  be  used  to 
update  lender  identification 
numbers,  lender  names,  addresses 
and  other  pertinent  information. 

Type  of  Review:  Extension 

Title:  Institutional  Quality  Control 
Project 

Frequency:  Quarterly 

Affected  Public:  Businesses  or  other  for- 
profit;  non-profit  institutions;  small 
businesses  or  organizations 

Reporting  Burden: 
Responses:  80 
Burden  Hours:  10,880 

Recordkeeping: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract-  The  Institutional  Quality 
Control  Workbook  will  be  used  by 
financial  aid  administrators  in 
coordination  with  the  performance 
of  quality  control  activities  related 
to  the  institutions'  administration  of 
Federal  student  financial  aid 
programs. 

Type  of  Review:  Revision 

Title:  Application  for  Federal  Student 
Aid 

Frequency:  Annually 

Affected  Public:  Individuals  or 
households 

Reporting  Burden: 
Responses:  6,800,330 
Burden  Hours:  7,906,743 

Recordkeeping: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract-  This  form  will  collect 

information  from  students  who  are 
applying  for  Federal  student  aid. 
TTie  Department  will  determine 
eligibility  for  student  aid  under  the 
Department's  student  financial 
assistance  programs. 

Type  of  Review:  New 

Title:  Application  for  Grants  under  the' 
Graduate  Assistance  in  Areas  pf 
National  Need  Program 

Frequency:  Annually 

Affected  Public:  Non-profit  institutions 

Reporting  Burden: 
Responses:  200 
Burden  Hours:  1,000 

Recordkeeping: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract-  This  form  will  be  used  by 
postsecondary  institutions  to  apply 
for  funding  under  the  Graduate 
Assistance  in  Areas  of  National 
Need  Program.  The  Department  will 
use  the  information  to  make  grant 
awards. 

Type  of  Review:  Revision 


Title:  Application  for  Grants  under  the 

Jacob  K.  Javits  Fellows  Program 
Frequency:  Annually 
Affected  Public:  Individuals  or 

households 
Reporting  Burden: 
Responses:  1,500 
Burden  Hours:  7,500 
Recordkeeping: 
Recordkeepers:  0 
Burden  Hours:  0 
Abstract-  This  form  will  be  used  by 
graduate  students  to  apply  for 
funding  under  the  Jacob  K.  Javits 
Fellows  Program.  The  Department 
will  use  the  information  to  make 
grant  awards. 
Type  of  Review:  Extenion 
Title:  Performance  Report  for 

International  Education  Programs 
Frequency:  Aimually 
Affected  Public:  State  or  local 

governments;  non-profit  institutions 
Reporting  Burden: 
Responses:  425 
'Burden  Hours:  425 
Recordkeeping: 
Recordkeepers:  0 
Burden  Hours:  0 
Abstract:  Institutions  of  higher 

education  that  have  participated  in 
the  National  Resource  Centers 
Program  are  to  submit  this  report  to 
the  Department.  The  Department 
uses  the  information  to  assess  the 
accomplishments  of  project  goals 
and  objectives,  and  to  aid  in 
effective  program  management. 
Type  of  Review:  Extension 
Title:  Application  for  Grants  under  the 
-    Law  School  Clinical  Experience 
Program 
Frequency:  Annually 
Affected  Public:  Businesses  and  other 

for-profit 
Reporting  Burden: 
Responses:  56 
■Burden  Hours:  1,400      ' 
Recordkeeping: 
Recordkeepers:  0 
Burden  Hours:  0 
Abstract-  This  application  will  be  used 
by  Postsecondary  Institutions  to 
apply  for  funds  under  the  Law 
School  Clinical  Experience  Program. 
The  Department  will  use  the 
information  to  make  grant  awards. 

[FR  Doc.  88-10121  Filed  5-5-88:  8:45  am] 
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BtLUNQ  CODE  400(M>1-M 


National  Advisory  Council  on 
Education;  lleeting 

AQENCV:  National  Advisory  Council  on 
Adult  Education.  Education. 
action:  Notice  of  meeting. 


summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Executive 
Committee  of  the  National  Advisory 
Council  on  Adult  Education.  This  notice 
also  describes  the  functions  of  the 
Council.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 
date:  May  23-24, 1988.  8:30  a.m.  to  5:00 
p.m.,  Executive  Committee  Meeting. 
address:  Council  office:  330  C  Sti«et 
SW.,  Conference  Room  4409,  Mary  E. 
Switzer  Building,  Washington,  DC. 
FOR  further  INFORMATION  CONTACT: 
Karen  S.  Saunders,  National  Advisory 
Council  on  Adult  Education,  330  C  Street 
SW..  Room  4060,  Mary  E.  Switzer 
Building.  Washington,  DC  20202-2421, 
(202)  732-3896. 

SUPPLEMENTARY  INFORMATION:  The 
National  Advisory  Council  on  Adult 
Education  is  established  under  section 
313  of  the  Adult  Education  Act  (20 
U.S.C.  1209).  The  Council  is  established 
to: 

Advise  the  Secretary  in  the  preparation  of 
general  regulations  and  with  respect  to  policy 
matters  arising  in  the  administration  of  this 
title,  including  policies  and  proc^ures 
governing  the  approval  of  State  plans  under 
section  306  and  policies  to  eliminate 
duplication,  and  to  effectuate  the 
coordination  of  programs  under  this  title  and 
other  programs  offering  adult  education 
activities  and  services. 

The  Council  shall  review  the 
administration  and  effectiveness  of  programs 
onder  this  title,  make  recommendations  with 
respect  thereto,  and  make  annual  reports  to 
the  President  of  its  findings  and 
recommendations  [including 
recommendations  for  changes  in  this  tide  and 
other  Federal  laws  relating  to  adult  education 
activities  and  services).  The  President  shall 
transmit  each  such  report  to  the  Congress 
together  with  his  comments  and 
recommendations. 

The  meeting  of  the  Executive 
Committee  is  open  to  the  public.  The 
proposed  agenda  includes: 
Old  Business 
Symposium  Publication 
Council  Reports 
New  Business — ^Liquidation  of  Council 

Records  are  kept  of  all  Council 
proceedings,  and  are  available  for 
public  inspection  at  the  office  of  the 
National  Advisory  Council  on  Adult 
Education,  330  C  Sti-eet  SW.,  Room  4060, 
Mary  E.  Switzer  Building.  Washington, 
DC  20202-2421,  fit)m  the  hours  of  8:30 
a.m.  to  5:30  p.m. 

Signed  at  Washington,  DC,  on  May  3. 1988. 
Lynn  Ross  Wood, 

Executive  Director,  National  Advisory 
Council  on  Adult  Education. 
[PR  Doc.  68-10130  Piled  5-5-88:  a-4S  am] 

BtUMO  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Roodplain  Statement  of  Findings  for 
Enhancing  ttie  Use  of  Eastern  and 
Midwestern  Coals  by  Gas  Rebuming- 
Sort>ent  Injection  at  Illinois  Power 
Company,  Hennepin  Station  Boiler  No. 
1,  Hennepin,  IL 

agency:  Department  of  Energy. 
ACTION:  Statement  of  Findings. 

summary:  Information  contained  in  this* 
Statement  of  Findings  is  presented  in 
support  of  the  decision  by  the 
Department  of  Energy  (DOE)  to  fund,  in 
part,  a  project  entitied  "Enhancing  the 
Use  of  Eastern  and  Midwestern  Coals 
by  Gas  Rebuming-Sorbent  Injection  at 
Illinois  Power  Company,  Hennepin 
Station  Boiler  No.  1."  The  related 
Floodplain/Wetiands  Involvement 
Notification  was  published  in  the 
Federal  Register,  Vol.  53,  No.  32,  Page 
4875,  dated  February  18. 1988.  A 
Floodplain/WeUands  Assessment  was 
prepared,  in  accordance  with  the 
requirements  of  10  CFR  1022.12. 

DATE:  No  action  will  be  taken  until  May 
23. 1988. 

ADDRESS:  Requests  for  copies  of  the 
Floodplain/Wetiands  Assessment  can 
be  directed  to  the  Pittsburgh  Energy 
Technology  Center,  Department  of 
Energy.  P.O.  Box  10940,  Pittsburgh,  PA, 
15236.  All  communications  should  refer 
to  the  project  tiUe. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Earl  Evans,  Environmental  Project 
Manager,  Pittsburgh  Energy  Technology 
Center,  Department  of  Energy, 
Pittsburgh,  PA,  (412)  892-6237. 

I.  Project  Description 

The  proposed  demonstration  project 
will  be  performed  at  the  Illinois  Power 
Company,  Hennepin  Station,  Unit  1. 
Hermepin  Station  occupies  a  533-acre 
site  on  the  shores  of  the  Illinois  River. 
Located  in  Putnam  County,  the  site  is 
approximately  two  miles  northeast  of 
Hennepin,  Illinois,  and  about  85  miles 
west-southwest  of  Chicaga  The 
Department  of  Energy  (DOE)  is  making 
the  presumption  that  all  533  acres  of  the 
Hennepin  Station  site  are  located  within 
the  100-year  floodplain.  There  are  now 
known  wetland  areas  on  the  site.  The 
Station  contains  two  coal  fired  steam 
electric  generating  units  with  a  total  net 
generating  capacity  of  310  MWe.  The 
project  will  be  conducted  in  Unit  1,  an 
80  MWe  tangentially  fired  boiler. 

This  proposed  project  is  intended  to 
demonstrate  that  gas  rebuming-sorbent 
injection  (GR-SI)  technologies  can 
provide  a  cost  effective  approach  for  the 
reduction  of  NO,  and  SOi  emissions 
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from  coal  fired  burners.  In  general,  GR- 
SI  involves  the  introduction  of  natural 
gas  above  the  main  heat  release  zone  in 
the  boiler  to  reduce  the  formation  of 
NO,.  Downstream  of  this  poipt,  burnout 
air  and  a  sorbent  derived  from  limestone 
are  injected  into  the  fuel  gas  stream  and 
reacts  with  gas  phase  SOi/SOi  to  form 
calcium  sulfate.  The  calcium  sulfate  is 
subsequently  removed  along  with  fly 
ash  by  the  plant  particulate  control 
equipment  and  combined  with  bottom 
*  ash  to  be  disposed  of  as  solid  waste. 
These  waste  streams  are  sluiced  to  on- 
site  ash  ponds  within  the  floodplain  for 
disposal 

Most  project  construction  will  involve 
retrofit  to  the  existing  power  plant.  The 
only  construction  that  will  occur 
external  to  the  boiler  unit,  and  could 
therefore  affect  floodplain  values,  would 
be  the  installation  of  a  sorbent  storage 
silo  with  an  associated  runoff  area  and 
feeder  equipment  in  a  disturbed  area 
immediately  adjacent  to  Unit  1.  Once 
the  equipment  has  been  installed,  the 
GR-SI  demonstration  will  be  run  for  a 
period  of  12  months.  Under  normal 
operating  conditions,  12  months  of  solid 
waste  generation  for  Unit  1  would 
require  approximately  9.8  acre-feet  of 
disposable  volume.  Under  the  proposed 
action,  the  Unit  1  requiremens  will 
increase  .to  21-34  acre-feet  of  disposal 
volume,  depending  on  compaction 
density  of  the  GR-SI  waste.  After  the 
GR-SI  demonstration,  the  plant  will 
return  to  generating  approximately  9.8 
acre-feet  per  year. 

To  demonstrate  the  potential  for 
retrofitting  existing  coal  fired  power 
plants  with  the  GR-SI  technology  and 
thereby  achieve  the  expected  60% 
reduction  in  nitrogen  oxides  (NO,)  and 
50%  reduction  in  sulfur  dioxide  (SO*),  it 
is  necessary  to  select  an  appropriate 
operating  power  plant.  Selection  from 
among  existing  plants  is  restricted  by 
the  fact  that  power  generating  plants, 
due  to  their  need  for  cooling  water,  have 
historically  been  located  on  the  shores 
of  rivers  and  are,  therefore,  commonly 
found  within  the  100-year  floodplain. 
After  analysis  of  alternatives  (see 
Section  III],  the  Hennepin  site  was 
selected. 

O.  Floodplain  Impacts 

Impacts  of  Construction 

All  project  construction  will  occur  on 
the  existing  site.  The  largest  share  of  the 
construction  will  involve  internal  j 
structure  retrofit  that  will  have  no' 
impact  on  floodplain  values.  External 
construction  will  be  limited  to  the  0.1 
acre  of  disturbed  habitat  that  will  be 


utilized  for  sorbent  storage  and  feeding 
equipment.  Mitigation  of  floodplain 
impacts  will  be  achieved  through 
minimizing  the  size  of  the  affected  area. 

Impacts  of  Operation 

Operation  of  the  GR-SI  demonstration 
project  will  produce  an  increased 
volume  of  solid  waste  to  be  disposed 
into  the  existing  ash  pond  at  Hennepin 
Station.  Under  normal  operation  without 
GR-SI,  Unit  1  would  generate  9.8  acre- 
feet  of  waste  per  year.  With  GR-SI. 
solid  waste  volume  would  increase  to 
between  21  and  34  acre-feet  for  a  one- 
year  demonstration  period.  The 
increment  of  11.6  to  24.2  acre-feet 
volume  that  is  expected  to  result  from 
the  proposed  action  represents  1.2  to  2.5 
years  of  Unit  1  solid  waste  production 
without  GR-SI.  The  remaining  volume  of 
the  Unit  1  ash  pond  available  for 
disposal  is  estimated  at  163  acre-feet,  or 
16.6  years  of  remaining  usable  Ufe 
without  GR-SI.  The  proposed  action  will 
hasten  the  day,  by  an  estimated  1.2  to 
2.5  years,  when  Hennepin  Station  must 
turn  to  alternative  disposal  options. 

m.  Consideration  of  Alternatives 

One  goal  of  DOE's  Clean  Coal 
Technology  Program  is  to  demonstrate 
the  benefits  of  air  emissions  reduction 
that  can  be  achieved  through  retrofitting 
three  different  types  of  coal  fired  boilers 
with  the  GR-SI  technology.  The  three 
types  of  boilers  are  selected  to  represent 
a  large  segment  of  the  existing  boiler 
populations  including  tangentially  fired, 
front  wall  fired  and  cyclone  fired 
boilers.  Hennepin  Station  represents  the 
alternative  site  selected  to  represent  the 
tangentially  fired  boiler  population.  The 
"no  action"  alternative,  i.e.,  not 
demonstrating  GR-SI,  would  limit  the 
options  for  demonstrating  reduction  SOx 
and  NOx  emissions  through  the  use  of 
this  retrofit  technology. 

Two  other  retrofit  technologies  for 
emission  reduction  are  currently 
available  for  commercial  operation  in 
coal  fired  power  plants.  These  are  the 
wet  limestone  flue  gas  desulfurization 
and  the  spray  dryer  SOi  control 
processes,  both  of  which  would  require 
a  significantly  greater  amount  of  land 
for  installation  construction  than  the 
proposed  action.  Selection  of  the  GR-SI 
alternative  will  minimize  potential 
impact  to  the  floodplain  by  limiting  the 
area  required  for  construction. 

Six  sites  were  investigated  by  DOE 
for  the  proposed  demonstration  of  the 
GR-SI  technology  through  retrofit  of  an 
operational  generating  plant.  Three  of 
the  six  sites  were  found  to  lack  the 
necessary  characteristics  of  existing 


design,  technical  feasibility  and  boiler 
configuration.  All  three  of  the  remaining 
alternative  sites,  including  Hennepin 
Station,  for  the  reason  previously 

identified,  have  a  floodplain 
imvolvement.  All  three  sites  have  been 
selected  for  use  for  GR-SI 
demonstration  projects,  to  represent 
each  of  the  three  classes  of  boiler 
population. 

The  two  sources  of  foodplain  impact 
associated  with  this  project  are  due  to 
construction  and  waste  disposal.  The 
construction-related  impacts  have  been 
mitigated  by  minimization  of  the 
additional  facility  to  0.1  acre  within  the 
533-acre  existing  Hennepin  site. 

The  alternative  of  transporting  the  fly 
ash  to  an  area  outside  the  floodplain  for 
disposal,  rather  that  adding  to  the 
amount  already  scheduled  for  disposal 
within  the  existing  ash  pond,  was  also 
analyzed.  Locations  for  fly  ash  disposal 
elsewhere  than  on  Hennepin  Station  are 
limited  by  the  availability  of  land, 
distance,  space  requirements, 
ownership,  drainage,  accessibility  and 
esthetics. 

The  proposed  site  was  selected 
because  it  is  within  an  operating,  on-site 
ash  pond  that  allows  for  immediate 
access  from  the  power  plant  and 
provides  for  cost-effective  disposal  of 
ash  during  the  period  of  the 
demonstration  project  and  substantially 
beyond  that  time  period.  Due  to  the 
costs  and  distances  involved,  the 
alternative  of  transporting  the  fly  ash  to 
a  site  outside  of  the  floodplain  was 
deemed  not  practicable,  within  the 
meaning  of  DOE's  regulations  for 
compliance  with  the  floodplain 
environmental  review  requirements 
found  at  10  CFR  1022.4(3)(p). 

rv.  Determination 

As  a  result  of  its  review  of 
alternatives  and  evaluation  of  the 
environmental  impacts,  DOE  has 
determined  that  there  is  no  practical     ' 
alternative  to  locating  the  fly  ash 
disposal  site  in  a  floodplain.  All  actions 
will  be  in  conformity  with  local 
floodplain  protection  standards  and  the 
requirements  of  the  Illinois  Department 
•f  Transportation  and  the  U.S.  Army 
Corps  of  Engineers  pertaining  to 
floodplains. 

Issued  at  Washington.  DC,  May  3, 1988. 
|.  Allen  Wampler, 
Assistant  Secretary,  Fossil  Energy. 
[FR  Doc.  68-10092  Filed  S-5-88:  8:45  am] 

SILUNO  CODE  MSO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-3375-2] 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

3824-5073  or  (202)  382-5075. 
Availability  of  Environmental  Impact 

Statements  Filed  April  25, 1988  Through 

April  29. 1988  Pursuant  to  40  CFR  1506.9 

EIS  No.  880131,  Draft,  COE,  OK.  Coal 
Creek  Local  Flood  Protection. 
Implementation.  City  of  Henryetta, 
Okmulgee  County,  OK,  Due:  June  20. 
1988.  Contact: }.  Paul  Mace  (918)  581- 
7857, 

EIS  No.  880132,  Final.  VAD.  CA, 
Northern  California  Veteran 
Administration.  National  Cemetary 
Development,  Alameda  and  Merced 
Counties,  CA,  Due:  June  6, 1988, 
Contact:  Susan  Livingstone  (202)  233- 
2922. 

EIS  No.  880133.  Draft.  FHW.  WA.  1-90 
Improvements,  Four  Lakes  to  the 
Idaho  State  Line,  Funding  and  404 
Permit,  Spokane  County,  WA,  Due: 
June  20. 1988,  Contact:  P.C.  Gregson 
(206)  753-2120. 

EIS  No.  880134,  DSuppl.  BLM,  AK. 
Utility  Corridor  Planning  Area 
Resource  Management  Plan  and 
Central  Arctic  WSA 
Recommendations.  Preferred 
Alternative  Modification,  Additional 
State  Land  Selections, 
Implementation,  AK,  Due:  June  20, 
1988,  Contact:  Dave  Ruppert  (907)  356- 
5182. 

EIS.No.  880135.  Final.  FHW.  WI.  WI- 
TH-83  Improvement,  1-94  to  Cardinal 
Lane/WI-TH-16,  Funding  and  404 
Permit.  Waukesha  County.  WI.  Due: 
June  6. 1988,  Contact:  Robert  W. 
Cooper  (608)  264-5940. 

EIS  No.  880136.  Final.  AFS,  CA.  Gallatin 
Marina  (Formerly  Eagle  Lake  Marina) 
Future  Development  Policy,  Approval 
Special  Use  and  404  Permits.  Lassen 
National  Forest,  Lassen  County,  CA, 
Due:  June  6. 1988.  Contact:  Steve 
Young  (916)  257-2151. 

mS  No.  880137.  Draft,  AFS.  ID,  Boise 
National  Forest,  Land  and  Resource 
Management  Plan.  Implementation. 
Ada.  Boise.  Gen.  Elmore.  Valley  and 
Washington.  ID.  Due:  August  4. 1988. 
Contact:  David  Rittersbacher  (208) 
334-1516. 

EIS  No.  880138,  Final.  AFS,  ID,  Payette 
National  Forest.  Land  and  Resource 
Management  Plan.  Implementation. 
Adams.  Idaho.  Valley  and 
Washington  Counties.  ID,  Due:  June  8, 
1988.  Contact:  Veto  LaSalle  (208)  634- 
8151. 


EIS  No.  880139.  DSuppl.  NOA,  AK, 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands.  Fishery 
Management  Plan.  Increase  of  the 
Optimum  Yield  Range. 
Implementation.  AK,  Due:  June  20, 
1988.  Contact:  Robert  W.  McVey  (907) 
586-7221. 

EIS  No.  880140.  Draft,  FHW.  WA. 
Riverside  Parkway/Bothell  Bypass 
Construction.  Funding,  Section  10  and 
404  Permits.  City  of  Bothell.  King 
County,  WA.  Due:  June  20, 1988, 
Contact:  P.C.  Gregson  (206)  753-2120. 

EIS  No.  880141.  DSuppl.  NRG.  PA.  Three 
Mile  Island  Nuclear  Power  Station. 
Decontamination/Disposal  of 
Radioactive  Waste.  Resulting  from  the 
March  28. 1979  Accident.  Post 
Defueling  Monitored  Storage  (PDMS). 
Londonderry  Township,  Dauphin 
County.  PA,  Due:  June  20, 1988, 
Contact:  Michael  Masnik  (301)  492- 
1373. 

EIS  No.  880142,  Final.  USN.  NJ.  Colts 
Neck,  Naval  Weapons  Station  Earle 
Family  Housing  Development. 
Construction,  Mammouth  County.  NJ, 
Due:  June  6, 1988,  Contact:  Thomas 
Peeling  (202)  325-7344. 

Amended  Notices 

EIS  No.  880127,  DSuppl.  COE,  CA,  Santa 
Ana  River  Mainstem  and  Santiago 
Creek  Multipurpose  Flood  Control 
Project,  Additional  Alternatives  and 
Updated  Information,  Riverside, 
Orange  and  San  Bernardino  Counties, 
CA.  Due:  June  20, 1988,  Contact:  Mr. 
Dee  Gonzales  (213)  894-7053. 
Published  FR  4-29-88— Review  period 
reestablished.  The  45  day  NEPA 
review  period  is  calculated  from  5-6- 
88. 

EIS  No.  880129,  Final,  COE,  MO, 
Coldwater  Creek  Watershed  Flood 
Damage  Reduction  and  Related 
Improvement  Plan,  Implementation. 
St.  Louis  County.  MO.  Due:  May  31. 
1988,  Contact:  James  Zerega  (314)  263- 
5600.  Published  FR  4-29-88— Incorrect 
Accession  Number,  published  as 
880118. 

EIS  No.  880130,  Final,  FAA,  CT.  Groton- 
New  London  Airport  Runway  5 
Medium  Intensity  Approach  Lighting 
.  System  Installation,  Fimding,  City  and 
Town  of  Groton,  CT,  Due:  May  31. 
1988.  Contact:  Mr.  M.  Ashraf  (617) 
273-7060.  Published  FR  4-29-88— 
Incorrect  Accession  Number, 
published  as  880119. 

Dated:  May  3, 1988. 
Williun  D.  DicketMm. 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  88-10128  Filed  5-5-68:  8:45  am] 
•nxmo  CODE  (seo-eo-M 


[ER-FRL-3375-3] 

Environmental  Imfiact  Statements  and 
Regulations;  Avaiiatrility  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  April  18, 1988  through  April  22. 
1988  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section  309 
of  the  Clean  Air  Act  and  section 
102(2](c]  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  cap  be  directed 
to  the  Office  of  Federal  Activities  at 
(202]  382-5074. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  22. 1988  (53  FR  13318). 

Draft  EISs 

ERP  No.  D-BLM-G40120-NM,  Rating 
LO,  Socorro  Resouce  Area  Management 
Plan.  Implementation.  Las  Cruces 
District.  Socorro  and  Catron  Counties. 

NM. 

Summary 

EPA  has  no  obejctions  to  the  proposed 
project  However,  the  EPA  suggests  that 
BLM  provide  additional  management  . 
practice  for  ORV  use  and  grazing  to 
reduce  impacts  from  erosion. 

ERP  No.  I>-BOP-F81012-IL.  Rating 
EC2.  East  Peoria  Federal  Correctional 
Institution  Complex,  Construction  and 
Operation.  Tazewell  County.  IL. 

Summary 

EPA  is  concerned  that  this  document 
does  not  discuss  the  loss  of  prime 
farmland.  The  final  EIS  should  provide 
an  analysis  of  the  alternative  sites 
considered  with  information  on  the 
prime  farmland,  wetlands,  etc.,  to  be 
impacted  for  each. 

ERP  No.  D-4)OE-4.10004-00,  Rating 
EC2,  Special  Isotope  Separation 
Production  Plant  Construction  and 
Operation  and  the  use  of  Atomic  Vapor 
Laser  Isotope  Separation  Technology, 
Site  Selection  and  Implementation, 
Idaho  National  Engineering  Laboratory 
near  Idaho  Falls,  ID,  Handford  Site  near 
Richland,  WA  and  Savannah  River 
Plant  near  Aiken,  SC. 

Summary 

EPA  reconunends  additional  analysis 
because  the  document  did  not  include 
enough  detailed  information  for  the 
accident  analyses  to  determine  if  the 
accidents  presented  are  the  worst  that 
can  be  reasonably  postulated. 

ERP  No.  D-FHW-E40713-KY.  RaUng 
EC2,  Richmond  Bypass  Extension,  US 
25/421  North  to  US  25/421  South. 
Funding,  Madison  County,  KY. 


18320 


Federal  Register  /  Vol.  53.  No.  88  /  Friday.  May  6.  1988  /  Notices 


Summary  ' 

EPA  has  concerns  with  potential  noise 
and  channel  relocation  impacts  and  the 
lack  of  mitigation  proposals  to  miniipize 
or  offset  these  impacts.  I 

ERP  No.  D-FHW-L40159-AK  Rating 
E02,  Glenn  Highway  Improvement, 
Village  of  Eklutna  to  Parks  Highway, 
Ftmding  and  Section  404/10  Permit. 
Municipality  of  Anchorage,  Matanuska- 
Susitna  Borough.  AK. 

Summary 

EPA's  primary  environmental 
objection  to  the  project  centers  on  the 
avoidable  loss  of  high  value  aquatic 
resources  associated  with  the  preferred 
interchange  option.  Additional 
information  and  clarification  are  also 
needed  regarding  secondary  impact, 
water  quality,  mitigation,  and 
construction  methods  and  impacts. 

ERP  No.  I>-FHW-L4016O-WA,  Rating 
EC2,  WA-20  Widening.  Weeman  Bridge 
to  Winthrop,  Funding  and  Possible  404 
Permit,  Okanogan  County,  WA. 

Summary 

EPA's  concerns  are  based  on  the 
potential  for  water  quahty  effects  and 
potential  impacts  on  aBadromous  fish 
and  their  habitat.  Additional 
information  is  needed  on  site-speciflc 
water  quality,  characterization  and 
quantification  of  highway  runoff 
pollutants,  and  mitigation  for  wetlaiul 
impacts.  | 

Note:  The  above  summary  should  have 
appeared  in  the  04-29-88  FR  Notice. 

FmalEISs 

ERP  No.  F-^PA-LOeeOO-Oa  Pacific 
Northwest/Pacific  Southwest  Intertie, 
Capacity  Increase  and  Long  Term 
Intertie  Access  Policy  Development 
Plan.  Implementation,  WA.  OR,  ID,  MI. 
WY,  CA.  NV,  UT.  NM  and  AZ. 

Summary 

EPA  has  found  this  project  to  be 
satisfactory.  No  formal  comments  were 
made  to  the  agency. 

ERP  No.  F-COE-G36138-NM.  Cuchillo 
Dam/Cuchillo  Negro  Creek  and  Rio 
Grande  Flood  Control  Plan,  Truth  or 
Consequences  and  Williamsburg  Areas, 
Implementation,  Sierra  County,  NM. 

Summary 

EPA  has  no  objections  to  the  proposed 
project. 

ERP  No.  FS-4HW-E40146-NC.  US  74/ 
Independence  Boulevard  Corridor 
Improvements,  Mecklenburg  Comity  to 
Uptown  Charlotte.  Additional 
Alternatives,  Funding,  Mecklenbuf]; 
County.  NO. 


Summary 

EPA's  concern  remains  based  on  the 
notice  impacts  associated  with  the 
preferred  alternative  (high  occupancy 
vehicle  lane  addition).  Noise  barriers 
proposed  for  the  project  should 
adequately  reduce  noise  levels  at  most 
residential  sites. 

Dated:  May  3. 1968. 
William  D.  DickaiMB, 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  88-10129  Filed  5-5-88;  8:45  am] 
HIXMQ  COOE  6SS0-50-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  SutMtances  and 
Disease  Regiatry 

National  Registry  Proposal: 
Procedures;  Development;  Open 
Meeting 

action:  Notice  of  Meeting. 

Time  and  Date:  8:30  a.nL-4:00  p.m..  May 
20,198a 

Place:  Conference  Room,  Building  32, 
Agency  for  Toxic  Substances  & 
Disease  Registry,  4770  Buford 
Highway.  Chamblee.  GA  30341. 

Status:  Open  to  the  public  for 
observation  and  participation,  limited 
only  by  the  space  available. 

Matters  to  be  Considered  The  follovring 
meeting  will  be  convened  by  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR),  U.S.  Public 
Health  Service,  to  discuss  the 
"Proposed  Procedures  Docimient  for 
the  National  Registry  (rf  Persons 
Exposed  to  Toxic  Substances:  (The 
National  Exposure  Registry)."  in  order 
to  finalize  the  document  for 
publication. 

Contact  Person  for  more  Information: 
JeAnne  Burg,  Pb.D.,  Chief.  Exposure 
and  Disease  Registry  Branch.  ATSDR, 
1600  Clifton  Road.  NR.  MS-J^'-aS, 
Atlanta,  Georgia  30333.  Telephones: 
FTS:  236-4810;  Commercial:  404/488- 
4810. 

Dated:  May  2. 1988. 
Elvin  Hilyor. 

Associate  Director  for  Policy  Coordination. 
[FR  Doc.  B»-VKfB7  Fried  5-^-88;  8:45  am] 
MUJNO  cooe  4tM>-n>4t 


Centers  for  Disease  Control 

Third  National  Conf erenc*  on  Ctvonic 
Disease  Prevention  and  Control 
Meeting 

action:  Notice  of  meeting. 


Time  and  Date: 
8:30  a.m.  to  5:00  p.m. — October  19-20, 

1988 
8:30  a.m.  to  12:00  noon — October  21, 
1988 

Place:  Hyatt  Regency  Denver,  1750 
Welton  Street,  Denver.  Colorado 
80202 

Status:  Open  to  the  public,  limited  only 
by  the  space  available. 

Matters  to  be  Considered:  The  Third 
National  Conference  on  Chronic 
Disease  Prevention  and  Control: 
Putting  Science  into  Practice  will  be 
convened  by  the  Centers  for  Disease 
Control  and  die  Association  of  State 
and  Territorial  Health  Officials.  There 
will  be  no  registration  fee. 

The  Conference  will  build  on  the 
strategies  identified  by  participants  at 
the  First  and  Second  National 
Conferences  on  Chronic  Disease 
Prevention  and  Control.  Those  two 
conferences  placed  particular  emphasis 
on  the  interactions  among  Federal. 
State,  and  local  health  departments, 
voluntary  health  agencies,  professional 
organizations,  and  others.  This  has 
served  to  forge  new  working 
relationships  and  to  start  tlw  building  of 
a  strong,  broadly  representative 
coaUtion  for  chronic  disease  prevention. 

This  year's  conference  will  include 
plenary  sessions  that  address  the 
following  topics: 

— Health  Education/Mass  Media 
Approaches  for  Changing  Behaviors 

— Preventive  Health  Services  in  Primary 
Care  Settings  (including  benefit/cost 
and  cost-effectiveness  of  chronic 
disease  prevention  and  control 
strategies) 

— Long-Term/Broad  Strategic  Issues  for 
Public  Health  Chronic  Disease  Control 

In  addition,  concurrent  afternoon 
sessions  will  focus  on  Breast  Cancer. 
Cervical  Cancer,  Cholesterol/ 
Cardiovascular  Disease.  Diabetes,  and 
Smoking. 

Contact  Person  for  Mare  Information: 
Martha  S.  Brocato.  (404)  488-4251; 
FTS:  236-4251.  Division  of  Chronic 
Disease  Control,  Center  for 
Environmental  Health  and  Injury 
Control.  Centers  for  Disease  Control 
(FIO).  1600  Clifton  Road  NE..  AUanta. 
Georgia  30333 

Dated:  April  29. 1988. 
Elvin  ffily«r, 

Associate  Director  for  Policy  Coordination, 

Centers  for  Disease  Control. 

[FR  Doc.  88-10008  Filed  5-5-88;  8:45  am] 

MUJNQ  cooe  41M-1S-M 


National  Institutes  of  Health 

National  Cancer  Institute;  Cancellation 
of  Meeting  of  ttw  Cancer  Biology- 
Immunology  Contracts  Review 
Committee 

Notice  of  the  meeting  of  the  Cancer 
Biology-Immunology  Contracts  Review 
Committee.  National  Cancer  Institute. 
National  Institutes  of  Health,  scheduled 
for  June  3. 1988.  published  in  the  Federal 
Register  (53  FR  13449)  on  April  25  is 
hereby  cancelled  due  to  the  conflicts  of 
schedules  of  committee  members. 

For  further  information,  please  contact 
Dr.  Wilna  Woods.  Executive  Secretary. 
Cancer  Biology-Immunology  Contracts 
Review  Committee.  National  Cancer 
Institute.  Westwood  Building.  Room  807. 
National  Institutes  of  Health.  Bethesda, 
Maryland  20892  (301/496-7153). 

Dated:  April  29. 1988. 
Betty  J.  Beveridge. 

Committee  Management  Officer,  NIH. 
[FR  Doc.  88-10052  Filed  5-5-88;  8:45  am] 

BUXmO  CODE  414fr41-M 


National  Institute  of  Dental  Research; 
Development  of  the  NIDR  Long-Range 
Research  Plan  for  the  Nineties 

The  National  Institute  of  Dental 
Research  (NIDR)  is  initiating  the 
development  of  a  Long-Range  Research 
Plan  for  tiie  1990s.  As  part  of  this  effort, 
a  preliminary  state-of-the-science  report 
will  be  prepared  for  each  major  area  of 
oral  health  research  to  be  covered  by 
the  plan.  These  include,  but  are  not 
limited  to: 

(1)  Acquired  Craniofacial  Defects 

(2)  Behavioral  Studies 

(3)  Congenital  Craniofacial 
Malformations 

(4)  Dental  Caries 

(5)  Dentofacial  Malrelations 

(6)  Fluoride  Stiidies 

(7)  Mineralized  Tissue 

(8)  Nutrition 

(9)  Oral  Sensory-motor  Dysfunctions 

(10)  Orofacial  Pain 

(11)  Periodontal  Diseases 

(12)  Pulp  Biology 

(13)  Restorative  Materials 

(14)  Salivary  Glands  and  Secretions 

(15)  Soft  Tissue  Diseases 

(16)  Tooth  Implants.  Replants,  and 
Transplants 

The  preliminary  state-of-the-science 
report  will  address  the  following  four 
questions  about  each  of  the  above 
sixteen  areas. 

(1)  What  have  been  the  most 
important  advances  over  the  past 
decade?  These  could  include 
developments  in  related  fields,  new 
methodologies  that  directly  influence 
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research  in  the  field,  and  commercial 
products. 

(2)  Which  specific  journal  articles, 
books,  patents,  techniques,  products  or 
other  events  and  discoveries  have  been 
most  important  in  establishing  the 
advances? 

(3)(a)  What  will  be  the  most  important 
research  issues  or  problems  to  be 
investigated  and  commercial  products  to 
be  developed  in  the  particular  area 
during  the  next  ten  to  fifteen  years? 

(b)  What  new  areas  should  be 
considered  in  the  development  of  an 
oral  health  research  plan  for  the  1990s, 
e.g..  geriatric  dentistry,  social 
epidemiology,  and  new  diagnostic 
approaches,  such  as  biochemical 
indicators,  genetic  markers,  imaging 
techniques,  and  the  use  of  computers? 

(c)  For  each  item  listed  in  parts  a  and 
b.  which  individuals,  institutions, 
organizations  and  companies  are  likely 
to  be  the  key  players? 

(4)  What  are  the  implications,  if  any. 
for  dental  education  and  practice,  of  the 
knowledge  generated  or  products 
developed  in  the  items  identified  in 
questions  3a  and  b? 

The  NIDR  seeks  information  about 
these  four  questions  for  each  of  the 
sixteen  areas  to  be  covered  in  the  Long- 
Range  Plan,  as  well  as  any  new  areas 
you  might  suggest.  All  knowledgeable 
parties  are  encouraged  to  submit 
comments.  It  is  essential  that  you 
indicate  the  specific  area(8)  for  which 
your  response  is  submitted.  Please 
include  your  institutional  or  corporate 
affiliation,  if  any.  Comments  should  be 
forwarded  to:  Dr.  James  A.  Lipton,  Chief. 
Planning  and  Evaluation  Section,  Office 
of  Planning,  Evaluation,  and 
Communications,  National  Institute  of 
Dental  Research.  National  Institutes  of 
Health.  Building  31.  Room  2C-36. 
Bethesda.  Maryland  20892. 

If  further  information  is  desired, 
please  contact  Dr.  Lipton  at  301-496- 
6705.  All  responses  must  be  received  by 
June  30. 1988. 

Dated:  April  29, 1988. 
James  B.  Wyngaarden, 

Director,  NIH. 

[FR  Doc.  88-10053  Filed  5-5-88;  8:45  am] 

MIXING  CODE  4140-01-M 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 
National  Digestive  Disesses  Advisory 
Board;  Meeting 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
National  Digestive  Diseases  Advisory 
Board  on  June  6. 1988,  from  8:30  a.m.  to 
approximately  5  p.m.  at  the  Crystal 
Gateway  Marriott  1700  Jefferson  Davis 


Highway.  Arlington.  Virginia  22032.  The 
meeting,  which  will  be  open  to  the 
public,  is  being  held  to  discuss  the 
Board's  activities  and  to  continue 
evaluation  of  the  implementation  of  the 
long-range  digestive  diseases  plan. 
Attendance  by  the  public  will  be  limited 
to  space  available.  Notice  of  the  meeting 
room  will  be  posted  in  the  hotel  lobby. 
Mr.  Raymond  M.  Kuehne,  Executive 
Director,  National  Digestive  Diseases 
Advisory  Board.  1801  Rockville  Pike. 
Suite  500,  Rockville.  Maryland  20652. 
(301)  496-6045.  will  provide  on  request 
an  agenda  and  roster  of  the  members. 
Summaries  of  the  meeting  may  also  be 
obtained  by  contacting  his  office. 

Dated:  April  29, 198& 
Betty  J.  Beveridge. 

NIH  Committee  Management  Officer. 
[FR  Doc.  88-10054  Filed  5-5-88;  8:45  am] 

BILUNO  CODE  414(MI1-« 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-920-08-4212-12;  A-20347(D)] 

Realty  Action;  Arizona;  Conveyance  of 
Public  Land  in  Exctiange  for  State 
Land 

April  29. 1988. 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice. 

summary:  This  action  ser\'es  to  inform 
the  public  and  interested  State  and  local 
governmental  officials  of  the  transfer  of 
public  land  and  the  conveyance  of  State 
land  to  the  Federal  Government. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lisa  Schaalman,  Bureau  of  Land 
Management,  Arizona  State  Office,  P.O. 
Box  16563,  Phoenix,  Arizona  65011  (602) 
241-5534. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  completion  of  an 
exchange  between  the  United  States 
and  the  State  of  Arizona.  The  following 
described  land  was  transferred  to  the 
State  of  Arizona  pursuant  to  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  October  21. 1976: 

Gila  and  Salt  River  Meridian.  Arizona 

T.  7  S.,  R.  16  E.. 
Sec.  1,  lota  1  and  2.  SHNEy4: 
Sea  12.  SEy4; 
Sec.l3,EV4.  SWy4: 

Sec.  14.  wv4swy4.  SEy4Swy4.  sv4SEy4. 

EViNEy4SEy4; 
Sec.  15,  lot  10. 
T.  7  S..  R.  17  E.. 
Sec.  6.  lots  2  thru  5.  incL,  SWy4NEy4.  SEy4 

Nwy4,  NEy4Swy4,  wv4SEy4; 
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Sec:  7.  lots  3  and  4.  EViSWy4.  SEV^; 

Sec  a  SW%NE^  StiNWH.  SH: 

Sec  17.  all: 

Secia  loU  1  thra  4.  incL.  EHW^fc.  K^ 
T.17S.,R.19E, 

Sees,  lot  3. 
T.  17  S^  R.  20  E.. 

Sec7.N%NEV4. 
T.18S..R.20E, 

Sec  2.  W%SEy4.  SEy4SEy«. 

The  areas  described  compriae  3,570.12 


18923 


acres  Jn  Cochise  and  Pinal  Coontiea. 


I 


In  exchange  the  following  described 
State-0¥med  land  was  conveyed  to  the 
Untied  States: 

Gila  aod  Salt  mw  MviiBaa,  Aibona 

T.  18  S..  R.  n  E., 

Sec.  29,  WV4SE1*  (Surface  only): 

Sec.  32,  lots  2  and  7. 
T.  20  S..  R.  21  E.. 

Sec  2.  lots  1  to  7.  incl.,  SHNEy4.  SEH 
NWy4.  SE14; 

Sec.  4.  tots  1  to  4,  ind..  (Siirfsee  only). 
T.  21  S..  R.  21  E.. 

Sec  3,  lots  1  to  4,  inch,  (Surface  only): 

Sec  12.  NV4NB%.  NWy4SW%. 

The  areas  described  comprise  1,O80.OO' 
acres  in  Cochise  County. 

The  land  acqidied  by  the  United 
States  in  this  exchange  will  remain 
closed  to  appropriation  ander  the  pablic 
land  laws,  including  the  nuning  and 
mineral  leasing  laws  pending 
completion  of  an  inventory  and  the 
planning  process. 
John  T.  Mazes, 

Chief.  Branch  of  Lands  and  Minerals 
Operations. 

[FR  Doc  88-10126  Filed  5-&-88;8:45am] 

MLUNa  CODE  431»-3»« 


Hsh  and  WOdllfe  Service  | 

Receipt  of  Additional  liifmimUoii  Witti 
Regard  To  Application  for  Pernrtt 

The  following  application  has 
submitted  additional  information  in 
support  of  its  application  for  a  permit  to 
conduct  certain  activities  with 
endangered  species.  This  supplemental 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U5.C  1531.  et 
seq.): 

PRT-725828 

Applicant:  Michigan  Department  of  Natural 
Resources,  Lansing.  Michigan 


On  March  18, 1988.  a  notice  of 
application  for  a  permit  to  import  a  pair 
of  giant  pandas  from  China  for 
temporary  exhibition  was  published  (53 
FR  6984]  and  30  days  was  provided  for 
comment  The  applicant  has  now 
submitted  additional  information  on  the 
specific  animals  proposed  for  import, 
the  facilities  where  die  animals  would 
be  held  and  displayed,  and  more  details 


on  how  the  Chinese  authorities  would 
use  the  funds  received  to  benefit  the 
species. 

Documents  and  other  infonnation 
submitted  with  the  ^plication  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  403, 1375  iC  Street.  NW., 
Washington,  DC  20QQ5,  or  by  writing  to 
the  Director,  U.S.  Office  of  Management 
Authority.  P.O.  Box  2732a  Washington. 
DC  20086-7329.  Copies  of  the  additional 
informaticm  that  has  now  been  received 
is  being  provided  to  all  persons  who 
have  commented  on  the  ori^al  permit 
notice  to  facihtate  this  additional  review 
period.  This  additional  information  will 
also  be  available  to  the  pubUc  as 
provided  above. 

Interested  persons  may  comment  on 
this  additional  information  or  the 
original  appUcation  within  30  days  from 
the  date  of  this  publication  by 
submitting  written  views,  atgianents,  or 
data  to  the  Director  at  the  above 
address.  Mease  refer  to  the  original 
applicant  and  niT  number  wlien 
submitting  comments. 

Dated:  May  4. 1988. 

Marshall  P.  Jones, 

Acting  Chief.  U.S.  Office  of  Management 
Authority. 

[FR  Doc  88-10173  Filed  5-5-88;  8:45  am] 

•HJJNO  COOK  431».«-ll 


National  Park  Service 

Draft  Environraentaf  Assessment; 
Mineral  Validity  Examinations  In 
Nationai  Park  System  Units 

agency:  National  Park  Service,  Interior. 
action:  Notice  of  availability  of  draft 
environmental  assessment  for  mineral 
validity  examinations  in  National  Paiic 
System  units. 

SUMMAMV:  The  National  Park  Service 
proposes  systematic  validity 
examinations  of  264  unpatented  mining 
claims  in  six  units  of  thie  National  Park 
System.  These  validity  examinations 
will  be  accomplished  during  the  10-ve«r 
period  from  1968  to  199&  An 
Environmental  Assessment  (EA)  that 
addresses  the  impact  of  validity 
examinations  on  natural  and  cultural 
resouraes  of  National  Park  System  units 
has  been  prepared  and  is  available  for 
comment.  A  separate  EA,  dated  June  2, 
1987,  covered  mineral  validity 
examinations  in  Alaskan  units. 
DATE:  Comments  on  the  draft  EA  should 
be  received  no  later  than  June  20. 1988. 
ADORESSes:  CommenU  on  the  Draft  EA 
should  be  submitted  to:  David  L 
Sharrow,  National  Park  Service,  Mining 


and  Minerals  Branch.  Land  Resources 
Division.  P.O.  Box  25287.  Denver,  CO 
80225.  Copies  of  die  EA  are  available  on 
request  finnn  this  adtkess. 

FOR  FURTHCIt  INFORaMTION  CONTACT: 

Mr.  David  Sharrow,  National  Paik 
Service.  Mining  amd  Minerals  Btaneh, 
Land  Resources  IKvision,  P.O.  Box 
25287.  Denver.  CO  88225.  (303)  g6&-2015. 


SUPPLBNBNTARV  WPOmtATION.  The 
National  Paric  Service  proposes  to 
undertake  a  multi-year  mineral 
examination  program  to  determine  the 
validity  of  unpatented  mining  claims  in 
several  units  of  the  National  Park 
System  located  in  the  lower  48  states. 
Unpatented  mining  claims  exist  in  these 
tmits  because  diey  were  filed  prior  to 
the  area  being  withdrawn  firom  mineral 
entry  by  an  Act  of  Congress  or  a 
Presidential  Proclamation.  An  EA  has 
been  prepared  that  addresses  the 
impacts  of  conducting  valid^ 
examinations  of  284  mqiatented  mining 
claims  in  Great  Basin  National  Park, 
Bighorn  Canyon  National  Recreation 
Area,  Lake  Mead  National  Recreation 
Area,  Black  Canyon  of  the  Gunnison 
National  Momnnent,  Chiricahna 
National  Monument  and  Whiskeytown- 
Shasta-Trinity  National  Recreation 
Area.  A  separate  EA.  dated  June  2, 1987, 
was  prepared  for  validity  examinations 
being  conducted  in  Alaska. 

The  purpose  of  a  validity  examination 
is  to  evaluate  an  unpatented  mining 
claim  to  determine  ijf  an  individual  has 
indeed  made  a  discovery  of  a  valuable 
mineral  deposit  as  required  by  the 
Mining  Law  of  1672  and  case  law.  If  an 
individual  has  not  located  a  valuable 
mineral  deposit,  the  individual  does  not 
have  a  legal  right  to  extract  minerals 
from  the  claim.  In  such  cases,  the  claim 
is  invalid  and  will  be  deemed  null  and 
void  by  the  Bureau  of  Land  Management 
(BLM).  Consistent  with  the  Mining  in  the 
Parks  Act  of  1976,  the  National  Park 
Service  will  only  consider  approving 
plans  of  operations  on  "valid"  claims 
inside  National  Park  System  Units. 
Validity  examinations  will  be  conducted 
imder  the  guidelines  of  the  BLM 
Handbook  for  Mineral  Examiners  (H- 
3890-1}  and  BLM  Manual  392a  Access 
to  claims  will  be  gained  by  vehicles  on 
existing  roads,  or  by  pack  animal  or 
helicopter.  Claimants  will  be  notified  of 
pending  mineral  examinations  so  that 
they  will  have  an  opportunity  to  show 
the  mineral  examiner  discovery  points 
and  other  pertinent  aspects  of  the 
discovery.  In  the  event  claimants 
disagree  with  the  residts  of  the  validity 
examination,  they  can  appeal  the 
determination  of  validity  throu^  the 


OfBce  of  Hsarim  and  ^ipeais  within 
the  Department  of  die  Interior. 

Sampling  will  be  condacted  by 
methods  similar  to  those  used  in  making 
the  original  discovery.  Widi  the 
exception  of  bentonite  claims  in  Bighorn 
Canyon  NRA.  and  die  Jeff  Davis  placer 
claims  in  Great  Basin  National  Park, 
hand  sampUng  will  be  adequate  to 
evaluate  all  of  the  claims. 

The  vicinity  of  diese  mining  claims 
have  been,  or  will  be,  inventoried  to 
document  vegetation,  wildlife,  cultural 
resources  and  existing  surface 
disturbances  prior  to  validity 
examinations.  The  area  of  disturbance 
restdting  from  hand-sampling  will  be 
minimal,  generally  Ifanited  to  2  to  4 
square  feet  Impacts  to  wfldlife  and 
vegetation  will  be  minor  and  short-term 
as  most  of  the  proposed  examinations 
will  occur  on  previoudy  disturbed  sites 
and  the  area  of  impact  wiO  be  very 
small. 

Sampling  wdddi  may  affect  listed 
species  or  habitat  designated  as  critical 
to  such  species  wiO  require  compliance 
with  section  7  of  the  Endangered 
Species  Act  Sampling  methods  that  will 
result  in  surface  disturbance  that  may 
affect  properties  listed  or  eligible  for 
listing  on  the  National  Register  of 
Historic  Places  will  require  compliance 
with  section  106  cA  the  National  Historic 
Preservation  Act 

The  bentonite  clay  claims  in  Bighorn 
Canyon  NRA  may  require  that  bulk 
camples  as  laige  as  one-half  cubic  yard 
be  taken.  Placer  claims  in  Great  Basin 
National  Park  will  be  sampled  with 
hand-dug  pits  or  channels  or.  if 
necessary,  a  suction  dredge.  Sampled 
material  will  be  panned  by  hand  or  fed 
through  a  sluice.  Wastewater  will  be 
setded  prior  to  being  discharged  into  a 
flowing  stream.  Excavations  will  be 
reclaimed  through  backfilling, 
replacement  of  top  soil  and  replanting 
with  vegetation  salvaged  from  the  site. 

Dated:  April  21, 1988. 
Robert  Slaaton. 

Associate  Director,  Operations. 
.  ^^;.      fFR  Doc  88-10081  Filed  5-5-68;  8:45  am] 
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Itoalty  Action;  Proposod  Exchango  of 
Right-of-Way  Interest  In  Federally- 
owned  Lands  for  PrfvaMyOimwl 
Rlglit-of-Way  Interest  (Also  In 
rodorawjf^wnod  Lmms)  Bolfi  Wltlihi 
Custsr  County,  SO 

I.  It  has  been  determined  to  be  in  die 
best  interest  of  the  Uiyted  States  of 
America  for  dw  United  States  to 
exchange  to  the  Bleck  Hills  Electric 
Cooperative  a  ri^t-of-«vay  easement  tot 


die  purpose  of  erecting,  opereting  end 
maintaining  an  electrical  power 
transmission  line  over  the  south  20  feet 
of  the  following  described  Pederelly- 
owned  lands.  The  authority  for  this 
exchange  is  the  Act  of  July  15. 1968  (16 
U.S.C.  *aot-72). 

This  selected  right-of-way  lies 
adjacent  to  the  sooth  boundary  and 
widiin  die  Wind  Cave  National  Park. 
The  lands  involved  have  been  swveyed 
for  cultural  resources  and  eodangereid 
and  threatened  species.  An 
Environmental  Aissessment  has  been 
prepared.  These  reports  along  widi  the 
Finding  of  No  Significant  Impact  are 
available  upon  request. 

Right-of-Way  interests  only  are  to  be 
exchanged.  There  are  no  leases  or 
permits  affecting  these  lands. 

Black  Hills  meridian 

Township  6  Soutli,  Range  5  Bast, 
Section  23.  N'A  NW. 
SectioB  21  NVb  NWK  lying  west  of  U& 
Highway  388. 

The  right-of-way  will  contain  3.S4  acres, 
more  or  less. 

The  right-of-way  over  the  above  lands 
will  be  conveyed  subject  to  existing 
easements  for  public  roads  and 
highways,  nublic  utUiUes  and  pipelines. 

n.  In  exchange  for  the  right-of-way 
identified  in  Paragraph  I  the  United 
States  of  America  wlD  acquire  the  right- 
of-way  interest  currendy  held  by  the 
Black  Hills  Electric  Cooperative  across 
the  center  of  the  same  lands  described 
above.  Acqidsition  of  this  existing  right- 
of-way  will  enable  the  power  Ime  to  be 
relocated  to  the  southern  boundary  of 
Wind  Cave  National  Park  which  will 
lessen  the  impact  of  this  line  upon  the 
park.  The  existing  right-of-way  mterest 
only  is  to  be  acquired. 

TTie  area  of  the  existing  right-of-way, 
including  two  service  taps  therefrom,  is 
4.24  acres,  more  or  less. 

The  value  of  the  interests  to  be 
exchanged  has  been  determined  by  a 
current  valuation  report  to  be 
approximately  equal. 

Detailed  information  concerning  this 
exchange  including  environmental 
assessment,  cultural  reports  and  Finding 
of  No  Significant  Impact  are  avaOable  at 
the  office  of  the  Superintendent,  Wind 
Cave  National  Park,  Hot  Springs.  Soudi 
Dakota  57747. 

For  a  period  of  45  calendar  days  from 
the  date  of  this  notice,  interested  parties 
may  submit  comments  to  the  above 
address.  Adverse  comments  will  be 
evaluated  and  this  action  may  be 
modified  or  vacated  accordingly.  In  the 
absence  of  any  action  to  modify  or 
vacate,  this  realty  action  will  become 
the  final  determination  of  the 
Department  of  Interior. 


Dated:  April  19, 1988. 
L.  Lomim  MintzDyar, 
Regional  Director,  Rocky  Mountain  Region. 
(FR  Doc  88-10082  Filed  5-5-B8;  &-4S  am] 

SlUSn  coos  4S10-7»4I 


INTERSTATE  COIMIERCE 
COMIBSSION 

httont  To  Engag*  In  Componaaled 
Intorcofpoif  Hauling  OporoMono 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  ia524(b}(l)  diat  die  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C 
10524(b). 

1.  Parent  corporation  and  address  of 
principal  office:  Agri-Empresa,  Inc.,  1355 
County  Road  1-33  West.  Midland.  Texas 
79711. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State  of  Incorporation:  Agri-Empresa 
Transportation,  Inc.,  1355  County  Road 
1-33  West,  Midland,  Texas  79711. 
NorataK-McGM. 

Secretary. 

(FR  Doc  88-10072  Filed  5-5-88;  8^45  am) 
kcoee  Tsss-evM 


[No.  MC-F-190M] 

Motor  Carriers;  Honfort  Food 
DMriteitingCo.atal. 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  proposed  exemption. 

summary:  Monfort  Food  Distiibuting 
Co.  (Monfort  Food),  a  noncarrier,  seelcs 
an  exemption  from  the  requirement  of 
prior  regulatory  approval  for  its 
purchase  of  a  portion  of  the  operating 
rights  of  Steinbecker  Brothers,  Inc. 
(Steinbecker)  (MC-151471), 

The  rights  being  transferred  authorize: 
(1)  The  common  carrier  transportation  of 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
the  United  States  (except  Alaska  and 
Hawaii),  and  (2)  the  contract  carrier 
transportation  of  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
buQc),  between  points  in  the  United 
States  (except  Alaska  and  Hawaii), 
under  continuing  contracts  with 
shipp«v  and  receivers  of  such 
commodities.  The  Motor  Carrier  Board 
has  granted  temporary  authority  to 
Monfort  Food  to  lease  Steinbedcer's 
operating  rights. 
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Monfort  Food  is  a  wholly-owned 
subsidiary  of  Monfort  of  Colorado.  Inc., 
which  in  turn  is  a  noncarrier  subsidiary 
of  ConAgra,  Inc.  At  the  time  this  petition 
was  filed  ConAgra  controlled,  directly 
or  indirectly,  nine  motor  carriers: 
Armour  Food  Express  Company  (MC- 
140364  and  MC-152245):  Balcom 
Chemicals,  Inc.  (MC-174324};  Lynn 
Transportation  Company,  Inc.  (MC- 
133604),  U.S.  Tire.  Inc.  (MC-170511): 
Yellowstone  Valley  Chemicals,  Ina 
(Yellowstone)  (MC-185117);  ConAgra 
Transportation,  Ina  (Transportation) 
(MC-150422);  Monfort  Transporation 
Co.,  (MC-144572);  Miller  Bros.  Co.,  Inc. 
(Miller)  (MC-117egg);  and  Longmont 
Transportation  Co.,  Inc.  (MC-14166eD. 
Yellowstone  and  Miller  also  hold     I 
property  broker  authority  and 
Transportation  also  holds  water  carrier 
authority  in  No.  W-1333. 

Under  49  U.S.C.  11343(a)(S),  the 
Commission's  prior  approval  is  required 
for  the  acquisition  of  a  carrier  by  a 
person  that  is  not  a  carrier  but  that 
controls  any  number  of  carriers.  Here, 
ConAgra,  a  noncarrier,  already  controls 
nine  carriers,  and  will  control  a  tenth, 
upon  constmmiation  of  Monfort  Food's 
purchase  of  Steinbecker's  operating 
authority.  Therefore,  Monfort  Food's 
purchase  and  ConAgra's  control  of  the 
new  carrier  are  subject  to  the 
Commission's  jurisdiction  and  can  be 
carried  out  only  under  Commission 
regulation  or  exemption  from  regulation. 

Petitioners  assert  that  the  transaction 
is  of  limited  scope  in  that  it  involves  the 
addition  of  only  a  single  carrier  to  the 
existing  ConAgra  system  whose 
affiliation  already  has  been  approved  by 
the  Commission,  and  that  the 
transaction  will  not  threaten  shippers 
with  an  abuse  of  maricet  power  because 
of  the  competitive  sthicture  of  the  motor 
carrier  industry. 

dates:  Comments  must  be  received  by 
June  6. 1988. 

AOORCSSCS:  Send  comments  (an  original 
and  10  copies),  referring  to  Docket  No. 
MC-F-19009  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423 

and 

(2)  Petitioners'  rejHVsentative:  John  T. 
Wirth.  Esq..  Nelson  &  Harding.  717 
Seventeenth  Street  Denver.  CO  80202 

FOR  rjhthbi  mfommation  contact: 
Jasneth  C.  Metz.  (202)  275-7974.  [TDD 
for  hearing  impaired  (202)  275-1721J. 
SUPPLCMBITAIIV  MRMMATION: 
Petitioner  seeks  an  exemption  under  49 
U.S.C.  11343(e)  and  the  Commission's 
regulations  in  Procedurea-HandJing 
Exemptkum  Filed  by  Moti»  Carrien,  367 
Lac  113  (1962) 


A  copy  of  the  petition  may  be 
obtained  from  petitioners' 
representative,  or  it  may  be  inspected  at 
the  Washington,  DC  offices  of  the 
Interstate  CcHnmerce  Commission  during 
normal  business  hours.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  27S-1721  or 
by  pidcup  from  Dynamic  Concepts,  Inc., 
in  Room  2229  at  Commission 
headquarters). 

Decided:  April  29, 1968. 

By  the  Commission,  Chainnan  Cradiaon, 
Vice  Chainnan  Andre,  Commissioners 
Sterrett  Simmons,  and  Lamtmley. 
Nonta  R.  McGm. 
Secretary. 

[FR  Doc.  88-10073  FUed  5-5-88;  8:45  am] 
MLUNO  COOC  70M-ei-M 


(Finance  Docket  Na  312S8] 

Ohio  Railroad  Corp^  Continuanc*  In 
Control  Exemption;  Ohio  Cantral 
Railroad  Co. 

Ohio  Railroad  Corporation  (ORC)  has 
filed  a  notice  of  exemption  to  continue 
in  control  of  Ohio  Central  Railroad 
Company  (OCR).  ORC,  a  non-carrier, 
controls  two  class  III  railroads:  die  Ohio 
Southern  Railraod  and  Youngstown  & 
Austintown  Railroad. 

OCR.  another  subsidiary  of  ORC,  has 
filed  a  notice  of  exemption  in  Finance 
Dodcet  No.  31256.  Ohio  Central 
Railroad— Exemption — Acquisition  and 
Operation  of  a  Line  of  Railroad  in  Ohio. 
There.  OCR  seeks  an  exemption  to 
purchase  and  operate  70.6  miles  of  rail 
line  between  Harmon  and  Zanesville. 
OH.  that  was  formerly  operated  by  the 
Norfolk  and  Western  Railway  Company. 

ORC  indicates  that  (1)  OCR  will  not 
connect  with  any  railroads  in  the  ORC 
corporate  family;  (2)  the  continuance  is 
not  part  of  a  series  of  transactions  that 
would  connect  any  railroad  in  the  ORC 
coporate  family:  and  (3)  the  transaction 
does  not  involve  a  class  I  carrier. 
Therefore,  this  transaction  involves  the 
continuance  in  control  of  a 
nonconnecting  carrier,  and  is  exempt 
from  the  prior  review  requirements  of  49 
U.S.C.  11343.  See  49  CFR  1180.2(d)(2). 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  ffew  York  Dock. 
Ry. — Control— Brooklyn  Eastern  DisL, 
360  LCC  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C  10605(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

Deddml:  April  Zaiuea 


By  the  Commission.  Jane  F.  Mackall. 
Director.  Office  of  Proceedings. 
NaceUR.MoGM. 
Secretary. 
[FR  Doc.  88-0965  Filed  5-5-88;  8:45  am] 


[Finance  Docket  No.  M075;  8ub4la  1] 

Burlington  Northam  Railroad  Co; 
Trackage  Rights  Exemption 

Dakota,  Miimesota  and  Eastern 
Railroad  Corpc^ation  (DM&E)  has 
agreed  to  grant  to  Burlington  Northern 
Railroad  Company  (BN)  trackage  rights 
as  a  supplement  to  previously  existing 
trackage  rights.  The  supplemental 
agreement  grants  BN  the  right  to 
transport  traffic  originating  at  or 
destined  to  Huron,  SD,  on  trackage 
owned  by  DM&E  between  Huron  and 
Wolsey,  SD,  a  distance  of  12.9  miles. 
The  instant  rights  supplement  and 
modify  the  bridge  trackage  rights 
between  Huron  and  Wolsey,  which  BN  . 
acquired  from  DMAFs  predecessor  in 
interest  Chicago  and  North  Western 
Transportation  Company.  The  initial 
rights  restricted  BN  from  moving  traffic 
over  the  joint  line  which  originated  or 
terminated  at  Hiut>n  or  Wolsey.  The 
supplemental  rights  were  proposed  to 
become  effective  April  27, 1968. 

This  notice  is  filed  under  49  CFR 
liao.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction. 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN,  354 1.C.C. 
605  (1978).  as  modified  in  Mendocino 
Coast  Ry.,  Inc. — Lease  and  Operate,  360 
LCC.  653  (1980). 

Dated:  May  3. 198& 

By  the  Commission.  Joseph  H.  Dettmar. 
Acting  Director.  Office  of  Proceedings. 
Norata  R.  McGea, 
Secretary 
[FR  Doc  88-10183  FUed  5-S-«8;  8:45  am] 

■aUNQ  COM  703S-ei-M 


DEPARTMENT  OF  JUSTICE 

Information  Collaction(8)  Under 
Ravww 

Dated:  May  2. 1988. 

The  Office  of  Management  and  Budget 
(CMifB)  lue  been  sent  for  review  the 
foUowiiig  piopoeala  for  tfie  collection  of 
infomatioa  under  tlie  pciwisioBs  of  the 
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Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published  Entries  are 
grouped  into  submission  categories. 
Each  entry  contains  the  following 
information:  (1)  The  title  of  the  form  or 
collection;  (2)  the  agency  form  number, 
if  any  and  the  applicable  component  of 
the  Department  sponsoring  the 
collection;  (3)  how  often  the  form  must 
be  filled  out  or  the  information  is 
collected;  (4)  who  will  be  asked  or 
required  to  respond,  as  well  as  a  brief 
abstract  (5)  and  estimate  of  the  total 
number  of  respondents  and  the  amount 
of  estimated  time  it  takes  each 
respondent  to  respond;  (6)  an  estimate 
of  the  total  public  burden  hours 
associated  with  the  collection:  and  (7) 
an  indication  as  to  whether  section 
3504(h)  of  Pub.  L  96-511  applies. 

Comments  and/or  questions  regarding 
the  item(s)  contained  in  this  notice 
should  be  directed  to  the  0MB  reviewer, 
Mr.  Sam  Fairchild.  on  (202)  395-7340  and 
to  the  Department  of  Justice's  Clearance 
Officer.  If  you  anticipate  commenting  on 
a  form/collection,  but  find  that  time  to 
prepare  such  comments  will  prevent  you 
from  prompt  submission,  you  should  so 
notify  the  0MB  reviewer  and  the 
Department  of  Justice's  Clearance 
Officer  of  your  intent  as  soon  as 
possible. 

The  Department  of  Justice's  Clearance 
Officer  is  Larry  E.  Miesse  who  can  be 
reached  on  (202)  633-4312. 

New  CoUection 

(1)  Application  for  Certificate  of 

.  Citizenship  in  Behalf  of  an  Adopted 
Child 

(2)  N-603.  Immigration  and 
Naturalization  Service 

(3)  On  occasion. 

(4)  Individuals  or  households.  This 
application  is  to  be  filed  by  U.S. 
citizen  parent  or  parents  in  behalf  of 
an  adopted  alien  child. 

(5)  10,000  respondents  at  .5  hours  each.. 

(6)  5.000  estimated  annual  public  burdea 
hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Application  for  Issuance  or 
Replacement  of  Northern  Mariana 
Card 

(2)  1-777.  Immigration  and 
Naturalization  Service 

(3)  On  occasion. 

(4)  Individuals  or  households.  This 
appUcation  is  to  be  filed  by  a  U.S. 
citizens  of  the  Northern  Mariana 
Islands,  who  were  bom  prior  to  11/2/ 
86  and  acquired  citizenship  under  Pub. 
L  94-241.  The  benefit  adjudicated  is 
the  issuance  of  or  replacement  of  a 
U.S  citizen  ID  card.  The  issuance 


program  expires  7/1/91,  but  the 
replacement  program  will  remain  in 
effect 

(5)  10,000  respondents  at  .5  hours  each. 

(6)  5,000  estimated  annual  public  burden 
hours. 

(7)  Not  applicable  under  3504(h). 

Lairy  E.  Miasae, 

Department  Clearance  Officer,  Department  of 
fustice. 

(FR  Doc  88-10102  Filed  5-5-88: 8:45  am] 

MUMQ  COOC  4410-10-M 


DEPARTMENT  OF  LABOR 

Employment  Standarda 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Fadaral  and 
Federally  Assisted  Construction; 
Qeneral  Wage  Determination: 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat  1494,  as  amended,  40 
U.S.C  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additiond 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act 
The  prevailing  rates  and  fringe  benefits 
determiiied  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
|Ht>cedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U,SX^.  553  and  not  providing  hx  delay 


in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
fit>m  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  t>e  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
hinge  benefit  information  for 
consideration  by  the  Department 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3504. 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(8).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 

District  of  Columbia: 

DC88-1  (Jan.  8, 1988)— pp.  78-79,  pp. 
82-84 
New  York: 

NY86-14  (Jan.  8, 1988)— p.  810 
Pennsylvania: 
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PAaS-l  (Jan.  8. 10M)— pp.  846. 842.  pp. 

846-849 
PA88-8  (Jan.  8, 1086)— pp.  912. 9H 

Volume  II 

Illinois: 

IL88-1  (Jan.  8, 1988)— pp.  6a  70-71.  pp. 
74.  77-78 

IL88-2  Oan.  8. 1988)— pp.  97-96 

IL88-3  (Jan.  8. 1988)— p.  114 

IL88^  Qan.  8. 1988)— p.  120 

IL88-5  (Jan.  8. 1988)— p.  126 

IL88-13  (Jan.  6, 1968)— p.  174 

IL8e-14  ||an.  8, 1986)— p.  184 

IL88-15  (Jan.  8. 1988)— p.  194 

IL88-16  (Jan.  8. 1988)— p.  204 

IL88-17  (Jan.  8. 1968)— p.  214 
Indiana: 

IN88-1  Oan.  8, 1968)— pp.  234-240 

IN86-2  (Ian.  8, 1968)— pp.  248-264 

IN88-3  (Jan.  8, 1988)— pp.  266-275 
Minnesota: 

MN88-5  (Jan.  8. 1988)— pp.  536-638 
Missouri: 

M088-2  (Jan.  8, 1986)— pp.  602-607 
Nebraska:  | 

r«88-3  Oan.  8, 1988)— pp.  678-679 
Wisconsin: 

WI88-7  Oan.  8. 1988)— p.  1108 

Volume  lU 

Oregon: 
CMlae-l  (Jaa  &  1988>— p.  302 

General  Wa^  Determinatioo 
Publication 

General  wagedetarminations  issued 
under  the  Davis-Bacon  and  related  Acts, 
iocludiag  those  noted  above,  may  be 
found  in  the  Government  Printing.Qffice 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository    j 
Libraries  and  many  of  the  1,400       ' 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of  I 
Documents.  U.S.  Government  I^inting 
Office.  Washingtcn.  DC  204(^  (202)  783- 
3238. 

When  ordering  stdMcripfionts).  ^at 
sure  to  specify  &e  State(8)  of  intereet, 
since  subscriptions  may  be  ordered  for 
any  or  all  ol  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  detetminations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  Jipdates  will  be 
distributed  to  subscribers. 


Signodat  Washa«taii.  J)C.  tlis  £Oth  dajr  of 
April  1988. 
AlanLMoaa, 

DinctocamsioBofWage.  Detaaaiaationa. 
{FRDk.  «-M»ni«d  5-5-88;  8:45  am] 
BIUJNO  CODE  4S1fr-27-M 


MUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-336] 

Northeast  Nudear  Energy  Co.  et  al^ 
(Millstone  Nveiear  Power  SteMon  Unit 
2);  Exemption 


The  Northeast  Nuclear  Energy 
Company,  et  aL  (the  licensee)  is  the 
holder  «f  Facility  Gyrating  License  No. 
DPR-65,  which  authorizes  operation  of 
the  Millstone  Nuclear  Power  Station, 
Unit  2  at  a  steady-state  power  level  not 
in  excess  of  2700  megawatts  thermal 
The  faoility-is  a  preeeurized  water 
leactor  located  irt  the  licensee's  site  in 
the  town  of  Waterford,  Connecticut.  The 
license  provides,  among  other  things, 
that  it  is  subject  to  all  rules,  regulations, 
and  orders  at  the  Nuclear  Regulatory 
Commission  (the  Commission)  now  or 
hereafter  in  effect. 


On  November  16, 1980,  the 
Commission  published  a  revised  section 
10  CFR  50.48  and  a  new  Appendix  R  to 
10  CFR  Part  50  regarding  fire  protection 
features  of  nucleat  power  plants  (45  FR 
78802).  The  revised  ?  50.48  and 
Appendix  R  became  effective  on 
February  17, 1961.  Section  III  of 
Appendix  R  contains  15  subsections, 
lettered  A  through  O,  each  of  which 
specifies  requirements  for  a  particular 
aspect  of  the  fire-protection  features  at  a 
nuclear  power  plant.  One  of  these  15 
subsections,  UI.G,  is  the  subject  of  this 
exemption  request.  Specifically. 
Subsection  in.<}.2l>  provides  that 

*  *  *  where,  oables  or.  esuijiment  including 
associated  non-safety  circuits  that  could 
prevent  operation  or  cause  msloperation  due 
to  hot  ^orts,  open  circutts,  or  shorts  to 
ground,  of  redundant  trains  of  systems 
necessary  to  achieve  and  maintain  how 
shutdown  conditions  are  located  within  the 
same  fire  area  outside  of  primary 
containnant,  one  of  tke  fbUowing  means  of 
ensuring  tiut  one  of  the  itdundant  trains  is 
free  of  Hre  damage  shall  be  provided: 

b.  Separation  of  cables  and  equipment  and 
associated  non-safety  circuits  of  redundant 
trains  by  a  horizontal  distance  of  more  than 
20  feet  with  no  intervening  combustibles  or 
fife  iMsards.  in  addition,  fire  detectors  and  an 
automatic  fire  suppsessluti  system  shall  be 
installed  in  tiKfim  area. 


m 

By  latter  dated  February  29. 1988,  the 
licensee  requested  exemption  from  the 
requirements  of.  Section  III.G.2.b  of 
Appendix  R.  as  these  requirements 
apply  to  separation  of  20-feet.  free  of 
intervening  combustibles,  with  fire 
detection  or  suppression  capabilities,  for 
redtmdant  Auxihary  Feedwater 
laolation  Valves  2-fW-43A  and  B.  The 
acceptability  of  the  exemption  request  is 
addressed  below. 

IV 

The  purpose  of  Section  IILG,2  to 
Appendix  R  is  to  ensure  that  Redundant 
cofliponents  of  safety  system,  required 
to  achieve  and  maintain  post-fire  hot 
shutdown,  are  protected  in  such  a  way 
that  at  least  one  such  component  will 
remain  free  of  damage  which  could 
prevent  the  completion  of  the  safety 
function.  One  such  means  of  protecting 
these  xedundant  safety  components  is 
provided  for  in  Section  DI.G.b,  that  is, 
separate  the  components  by  at  least  20- 
feet  without  intervening  combustibles  or 
fire  hazards,  with  a  fire  detection  and 
suppression  capability. 

One  system  for  Millstone  Unit  2  which 
is  relied  upon  to  achieve  and  maintain 
post-fiie  hot  shutdown  is  the  Auxiliary 
Feedwaier  System.  Valves  2~FW-43A 
and  B  are  redundant  components  which 
provide  an  isolation/control  function. 
These  valves  are  noimally  closed  and  at 
least  one  of  the  two  valves  is  required  to 
open  to  permit  flow  of  auxiliary 
feedwater  to  a  steam  generator  upon 
loss  pf  normal  feedwater.  The  valves  are 
located  on  the  W-OT"  elevation  of  the 
turbine  building  (Fire  Area  R-3).  The 
valves  and  their  control  cables  are 
separated  by  less  than  20  feet  with  no 
fire  barriers,  fire  detection,  or  fire 
suppression  capability. 

The  Ucensee  has  performed  an 
electrical  t^ntrol  analysis  of  2-FW-43A  i 
and  B  which  indicates  that  no  credible 
failure,  or  combination  of  failures  would 
render  both  valves  inoperable.  The 
identified  failure  modes  either  cause  the 
valves  to  open  or  render  the  valves 
closed  but  capable  of  being  opened. 

We  have  reviewed  the  analysis  and 
concur  with  the  conclusion  that  either  2- 
FW-43A  or  B  (or  both]  will  open  or 
remain  operable  in  the  event  of  a  fire. 
Accordingly,  the  protection  of  2-FW- 
43A  and  B  by  separation  of  at  least  20- 
feet,  with  no  intervening  combustibles 
or  fire  hazards,  with  a  fire  detection  and 
suppression  c^Mbm^,  is  not  required. 
Hie  remaining  means  of  proteefing 
redundant  camponents  of  safety 
systems  rsquirad  ior  achieving  and 
maintaiaing  post-fiselwt  shutdown. 


addressed  in  Subsection  III.G.2  (e.g.,  fire 
barriers)  for  2r-FW-43A  and  B  are 
^imilariy  unnecessary. 

y 

Based  on  the  above  evaluation,  the 
staff  considers  the  licensee's  alternative 
fire  protection  configuration  to  be 
eqtiivalent  to  that  achieved  by 
conformance  with  Appendix  R  to  10 
CFR  Part  50.  Therefore,  the  licensee's 
request  for  exemption  from  Section 
III.G.2.b  as  these  requirements  relate  to 
separation  of  valves  2-FW-43A  and  B 
by  at  least  20-feet.  with  no  intervening 
combustibles  or  fire  hazards,  and  with  a 
fire  detection  and  suppression 
capabiliW,  is  granted. 

-  Accordingly,  the  Commission  has 
determined  pursuant  to  10  CFR  50.12(a). 
that:  (1)  lliis  exemption  as  described  in 
Section  IV  is  authorized  by  law.  will  not 
present  an  undue  risk  to  the  public 
health  and  safety,  and  is  consistent  with 
the  common  defense  and  security,  and 
(2)  special  circumstanced  are  present  for 
this  exemption  in  that  application  of  the 
regulation  in  this  particular 
circumstance  is  not  necessary  to 
achieve  the  underlying  purposes  of 
Appendbc  R  to  10  CFR  Part  50. 
^)ecifically,  the  underlying  purpose  of 
Appendix  R,  Section  III.G.2.b  is  to 
assure  that  a  suitable  complement  of 
safe-shutdown  eqtiipment  will  be 
available,  post-fire,  to  achieve  and 
maintain  hot  shutdown  of  the  reactor. 
The  analysis  of  valves  2-FW-43 A  and  B 
indicates  that  cme  or  both  valves  will  be 
capable  of  performing  their  post-fire 
shutdown  role  without  additional  fire 
protection  enhancements.  Therefore,  the 
Commission  hereby  grants  the 
exemption  request  identified  in  Section 
IV  above. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  environment 
(53  FR  13454). 

Dated  at  Rockville.  Maryland,  this  29th  day 
of  April  1988. 

For  the  Nuclear  Regulatory  Commissioa 
Steven  A.  Vaiga, 

Director,  Division  of  Reactor  Pro/ecta  I/II. 
Office  of  Nuclear  Reactor  Regulation. 
\m  Doc.  88-10076  Filed  S-fi-SS:  a-45  am] 
BHlMa  OOOC  TSSS-SI-M 


Federal  Regirter  /  Vol.  53.  No.  88  /  Friday.  May  6.  1988  /  Notices 


16327 


PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Power  Plan  Awendmenta;  Columbia 
River  Baein  Fish  and  WNdlffe  Program 

AOENCv:  Pacific  Northwest  Qectric 
Power  and  Conservation  Planning 


Council  (Northwest  Power  Plannbig 
Council). 

action:  Notice  of  proposed  protected 
areas  amendments  to  the  Columbia 
River  Basin  Fish  and  Wildlife  Program 
and  the  Northwest  Conservation  and 
Electric  Power  Plan,  hearings  and 
opportunity  to  commenL 


MNMMARY:  On  November  15, 1982. 
pursuant  to  the  Padfic  Electric  Power 
Planning  and  Conservation  Act  (the 
Northwest  Power  Act.  16  U.S.C.  839.  et 
seq.)  the  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Council)  adopted  a  Columbia 
River  Basin  Fish  and  Wildlife  Program 
(program).  The  Council  adopted  the 
■  Northwest  Conservation  and  Electric 
Power  Plan  (power  plan)  on  April  27, 
1983.  The  program  and  the  power  plan 
have  been  amended  from  time  to  time 
since  then.  Major  revisions  of  the 
program  were  adopted  in  1984  and  1987. 
and  a  major  revision  of  the  power  plan 
was  adopted  in  1986.  On  April  14, 1988 
the  Council  voted  to  initiate  rulemaking 
pursuant  to  section  4(d)(1)  of  the 
Northwest  Power  Act  to  amend  the 
program  and  the  power  plan  to 
incorporate  measures  to  protect  critical 
fish  and  wildlife  habitat  from  new 
hydropower  development  This  notice 
contains  a  brief  description  of  the 
proposed  amendments,  describes  how  to 
obtain  a  full  copy  of  the  proposed 
amendments  and  background 
information  concerning  them,  and 
explains  how  to  participate  in  the 
amendment  process. 

Public  Comment:  All  written 
comments  must  be  received  in  the 
Council's  central  office,  851  SW.  Sixth 
Avenue,  Suite  1100,  Portland.  Oregon. 
97204.  by  5  pan.  Pacific  time  on  July  8. 
198&  Comments  should  be  submitted  to 
Dulcy  Mahar,  Director  of  Public 
involvement,  at  this  address.  Comments 
should  be  clearly  marked  "Protected 
Areas  Comments." 

After  the  close  of  written  comment, 
the  Council  may  hold  consultations  with 
interested  parties  to  clarify  points  made 
in  written  comment,  and  wiU  supply 
notice  of  such  consultations. 
Consultations  may  be  held  up  to  the 
time  of  the  Coimcil's  final  action  in  this 
rulemaking. 

Hearings:  Public  hearings  will  be  held 
in  Idaho,  Montana,  Oregon,  and 
Washington,  beginning  on  or  about  May 
11, 1988.  If  you  wish  to  obtain  a  schedule 
of  the  hearings,  or  more  information 
about  this  process,  contact  the  Council's 
Public  Involvewment  Division,  851  SW. 
Sixth  Avenue,  Suite  1100,  Portland, 
Oregon  97204  or  (503)  222^161,  toll  fi«e 
1-800-222-3355  in  Idaho,  Montana,  and 
Washington  or  1-800-452-2324  in 


Oregon.  To  reserve  a  time  period  for 
presenting  oral  comments  at  a  hearing, 
contact  Ruth  Curtis  in  the  Public 
Involvement  Division.  Requests  to 
reserve  a  time  period  for  oral  comments 
must  be  received  no  later  than  two  work 
days  before  the  hearing. 

Final  Action:  The  Council  expects  to 
take  final  action  on  the  proposed 
protected  areas  amendments  st  its 
August  1988  meeting.  Hie  achial  date  on 
which  the  Cotmcil  will  make  its  final 
decision  will  be  announced  in 
accordance  with  applicable  law  and  the 
Council's  practice  of  providing  notice  of 
its  meeting  agendas. 

FOU  niRTHEII  INFOmiATION  CONTACT: 

A  fuller  version  of  this  notice,  including 
a  paper  entitled  "Protected  Areas: 
Background  and  Test  of  Proposed 
Amendments,"  has  been  prepared  that 
explains  the  reasons  for  Oie  rulemaking, 
the  process  to  date,  simimarizes  the 
proposal  itself,  responds  to  certain 
issues  raised  in  earlier  comments,  and 
sets  out  the  text  of  the  proposed 
amendments.  In  addition,  the  Council 
staff  prepared  an  issue  paper  in  October 
1987,  entitled  "Protected  Area 
Designations,"  which  discusses  the 
background  of  this  issue  and  identifies 
alternatives  the  Council  has  considered. 
Those  wishing  to  receive  a  copy  of 
either  paper  should  contact  Judy 
Allender  at  the  address  or  telephone 
numbers  listed  above. 

SUPKCMENTANV  INFOmiATION: 

1.  Rsasoos  for  the  Rulamakhug 

Substantial  losses  of  fish  and  wildlife 
habitat  have  occurred  in  the  Columbia 
River  Basin  and  in  the  region  as  a  whole 
as  a  result  of  hydroelectric  and  other 
development  I^st  mitigation  efforts 
have  not  been  able  to  compensate  fully 
for  the  effects  of  hydropower  and  other 
development  Not  only  is  mitigation 
risky,  it  is  expensive  and  time 
consimiing.  lYotracted  disputes  over  the 
possible  effects  of  hydroelectric 
development  on  sensitive  fish  and 
wildlife  populations  are  conunon.  These 
disputes  add  to  developer  costs  and 
utility  rates,  and  leave  the  region  less 
certain  about  its  ability  to  develop  new 
resources  quickly  when  they  are  needed. 

2.  The  Process  to  Dste 

The  Council  initiated  a  process  six 
years  ago  to  study  areas  where 
development  would  have  substantial 
and  irreversible  adverse  effects  on  fish 
and  wildlife.  Extensive  studies  of 
regional  fish  and  wildlife  habitat  were 
conducted  in  the  1984-86  period,  and 
data  bases  were  developed  for 
anadromous  fish,  resident  fish  and 
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wildlife,  and  hydropower  potential  in 
the  region.  Common  criteria  were 
developed  and  adapted  for  each  of  the 
Northwest  states  to  apply  to  the  data  to 
identSy  critical  fish  and-wildl&e  Mbttat 
for  protection  from  future  liydropovrer 
development.  Their  lists  of  critical 
habitat  jweie  submitted  io  the  Council. 
The  Cauncil  staff  reietaed  an  issue 
paper  m  October  1967,  propcning  that 
the. Council  designate  the  ident^iadi 
areas  far  |irotectian  from  all  futttre  I 
hydropower  development.  About -db 
written  aubmiaaiaiis  iiteseteoamsd'itam 
400izidivifiuals  or  organizations.  3n 
addition,  8  consultations  were  held  with 
interested  parties,  and  public  conunent 
has  beeniieard  atlfarae  Council 
meetio^. 

3.  ProtactsdAnas 

This-notice  outlines  at^ounidl 
proposal,  not  a  Bnal  Countdl  denisinn. 
The  Council  will  consider  all  comments 
before  making  a  &ial  decision.  Based  on 
the  sttidBes  referred  to  above,  the 
Council  has  prepared,  a  list  of  proposed 
protected  areas.  In  protected  areas 
where  anadromsus  fish  (salmon  and 
steelhead  trout)  and  wild  resident  {non 
sea-^jin^  £sh  are  present,  the  Council 
proposes  to  say  Qiat  any  development 
would  involve  unacceptable  jdsks  (A 
irreparable  harm  to  such  fish,  their] 
spawning  grounds  or  habitat.  In 
protected  areas  where  non-wild  resident 
fish  or  wildlife  are  present,  the  Council 
proposes  to  say  that  no  hydropower 
development  should  occur  that  would 
result  in  a  net  loss  of  such  fish  and 
wildlife,  coQsidenng  possibilities  for 
mitigation.  A  copy  of  the  Council's  list  cf 
protected  areas  is  availabie^Jin  om^Miter 
disc  or  hard  copy,  freevof-dfaarge.  filease 
contact  Judy  Allendef  at  ^  above 
address  or  telephone  number  lor  a  oopy 
of  this  hsL 

4.  Effects  on  Federd  Agencies 

a.  Columbia  RiwBT  Baein  Fish  and 
Wildlife  Progium 

The  proposed  amendments  woult 
have  Iheir  strongest  effects  through  the 
Columins  River  Basin  Fish  and  Wildlife 
Program.  The  Council  does  not  itseff 
regulate  hydroelectric  development 
throu^  the  fish  and  wildlife  program, 
but  influences  federal  agencies  involved 
in  operating,  developing  and  regulating 
the  hydropower  system  in  the  Colimibia 
River  Basin.  Generally,  fish  and  wildlife 
activities  of  the  Bonneville  Power 
AdministratioB  should  be^'consistent 
with"  tlw  fish  and  wildlife  program-and 
the  power  plan  within  the  Columbia 
River  Basin.  For  nonfederal 
hydroelectric  developaaent  the  Federal 
Energy  Regulatory  CoRuaiseion  (PBRC), 


whidi  makes  licensing  decisions  on 
particular  hydroelectric  project 
proposals,  must  take  the  program  into 
account  at  all  relevant  stages  of  its 
decisionmaking  processes  'Holhefullest 
extent  praoticabteT" 

b.  Northwest  Conservation Mnd£Jectric 
PowerPlan 

The  proposed  amendmentB  toihe 
Northwest  "Conservation  and  Electric 
Power'Plan  Mfotild  guide  BonneviUe 
resource  acquisitions  "throughout  ihe 
Pacific  Northwest  region,  and  would  not 
be  corrfined  to  the  Coliunbia  River 
Basin.  As  .a  canqnebensive  jilan  that 
balenoes  regional  'enei]^  andfi^  and 
wildlSe  needs,  thejiowerjilan-merUs 
the-flffiC's  conaidCTation  under  ihe 
Electric  Gonsxmieis  Protection  Act  of 
1906. 

5.  AppKmQDlir  tBMaiv)H|rdfqpBwar 


The  proposed  amendments  "wouW 
apfiiy  onl^"tonew  hytlrDpowBrTproiBtrts, 
not  to  existing  dams.  A  ww  hydropower 
project  wouWfee  ajiew«trui:ture 
containing  hydro«ileotric'&idlities  for 
which  FERC  has  not  issued  a 'license. 

6.  No  EfEactoB^tate  Savereignty  or 
Water  Rights 

The  Northwest  Power  Planning 
Council -is  not  a  federal  agency.'botis  an 
organi2a1ian  ofthetfourVortfaweal 
states  with^pecial  authority to^nide 
and  constrain  certain  federal  agenoies  in 
the  NorAwest.  IkeCoondl's  |flan  and 
program  are  addressed  to  federal 
agencies  involved  in  developing  or 
regulating  l^droeleelric  projects,  BOt 
state  agencies. 

The  jHDposed  action  vroiHd  not 
autiioraetfaeaiggppriation  •f'waler  by 
any  entity  or' individual,  affect  water 
rights  or  inrisdiotion  over-water,  or sflter 
or  establish  any  ^vater  or  water-ielflted 
right.  Nor-would  the  amendments  alter, 
amend,  repeal,  interpret,  modify,  or 
conflict  with  any  ittterstate  compact 
made  by  the  states. 

The  Counsil-wotild  prompt^  and 
carefully  consider  revising  protected 
areas  if  any  of  the  states  completes  a 
cony>rehensive,  orxiver  basin,  or 
watershed  plan,  and  would 
acknowledge  the  strong  state  interests 
in  resident  fish  and  wildlife. 

7.  River  Miles  aod  Hydropowar 
Oevalopnert  ASiaotad 

Region^wide,  W.7W  river  miles  would 
be  affected  by  the  jnoposed 
amendments- pesslhan  15*  of  fte 
region's  river  miles).  TTieflouncfl 
estimates  that  of  3^'bydiD^lectric 
projects  currently  proposed  or  under 
study  in  the  Paeffic  Northwest.  202 


would  be  affected,  representing  688 
average  megawatts  of  energy,  and  125 
projects  representing  800  average 
megawatts  would  be  unaffected. 

8.  AmendBieuts  "to  ftotected  Areas 

Underttfae  jHapeaol,  jBDtBCted  areas 
could  be  ameBdBd"tbnaigh  &ur 
proaBBaes:'tl}'!&e^£suitcil  through  an 
expedited ammdment  process,  could 
remove  from  Ifae  liat  flteas  erroneously 
inchided  on  tbeljat^iecause  of  incorrect 
dataiaratbar'tadxaical 'errors:  (2)  the 
Caotcil  wBuld  i»«mptiy  initiate 
amendment  pi  ooecdings  and  consider 
revising  Protected  Area  designations  in 
light  of  any  state  cooiprehensiae  rivers 
plana,  or  ststejiver'faasin  BT-watershed 
plans:  ihe  "Council  would  recognize  the 
indiuidual  states  special  interest  in 

hflhitatiJT  rpjurlpnt.fiflh  ntid  wildlife:  (3) 

the  Council  could  amend  IbePEoiected 
Areas  dpajgnatinns  i^ponismuiJeUon  of 
its  njritnmjilaii  for  aniriinmaisi  fish  in 
the  Colunbia  fRsuer  £aain:  and  ^)  the 
Council  wouldjuiQ0iBffiedate>otiisr 
amendmanta  totpratecdtadaaeas, 
includingcoa8ideBBtiaB«tfan«K(»ption 
for  any  hydufsower  project  that  is 
brewed  tocatall  exc^tioaal  £sh  and 
wildlife  ^benefits,  through  ite  usual 
a  m  endmsafes  processes . 
Edward  fllieets, 
ExeculiveViracior. 
(FR  Doc.  SB-l(n61  filed  fi-&4B:  A45  am] 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rstoaaa  Na  34-25630;  File  No.  SR-AMEX- 

88-9] 

Satf-Aafiitatonr  Organizations;  Filing 
antf  AooatarMad  Approval  of  Proposed 
Rule  Change  by  the  American  Stock 
EiRhange,  inc.  RaiaHng  ta  the 
Expansion  of  the  Use  of  the  AUTO-EX 
Syalam 

Pursuant  to  section  19(h)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b](l),  notice  is  hereby  given 
that  on  April  18, 1988  the  American 
Stock  Exchange,  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  Tiile  change  as  described 
in  Items  I.  II  and  01  below,  which  Items 
have  been  preparedly  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  tc 
solicit  comments  on  the  proposed  rule 
change  from  intsiested  parsers. 


I.  Setf-Ra«Blatary  Orgaaisatiaa's 
Stataflnal  af  iis  Tsnna  of  Sabstanea  af 
die  Proposed  Raia  Change 

The  American  Stock  Exchange,  Inc. 
("A^EX"  or  Txchange")  proposes  to 
expand  its  automatic  execatioD  system 
("AUTO-EX"}  to  Corty  equity  options  on 
a  pffot  program  basis  until  permanent 
approval  is  obtained  to  expand  die 
system  to  all  equity  options. 

n.  SeH-Ragulatoty  OrgaoisatiM's 
Statutory  Bads  for.  the  Frefloaad  Rale 


bi  its  filing  with  the  CoauBissioii.  &e 
self-regulatory  orgaaizatioB  iacktded 
statements  concerning  the  purpose  of. 
and  basis  lor.  the  proposed  rule  change 
and  discussed  any  comaents  it  received 
on  the  pn^Kised  rale  change.  The  text  of 
these  statenMDts  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-iegiilatoty  orgamaatioa  has 
prepared  summaries,  set  forth  in 
sections  (A).  (IB),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Orgqnhation'a 
Statement  of  the  Purpose  of,  and 
Statutory  Baaia  for,  tite  Proposed  Rule 
Change 

The  Exchange  proposes  to  VKpaad  the 
application  of  its  AUTO-EX  system  to 
forty  equity  options  on  a  pilot  program 
basis.  AUTO-EX  is  an  automated 
execution  system  that  enables  member 
firms  to  route  publie  custoner  maricet 
and  marketable  timit  orders  in  options 
for  automatic  execution  at  the  bnt  bid 
or  offer  at  &e  time  the  order  is  entered. 
If  the  best  bid  or  offer  is  on  the 
specialist's  book,  the  incoming  order  is 
routed  to  the  specialist's  post  where  it  is 
executed  against  the  Imx^  (»der,  thus 
assuring  public  customers'  orders  on  the 
book  retain  priority  over  orders  in  the 
crowd.  If  the  best  bid  or  offer  is  not  on 
the  specialist's  book,  the  contra  side  of 
the  AUTO-EX  trade  is  assigned  on  a 
rotation  basis  to  either  one  of  the  AMEX 
Registered  Cations  Traders  ("ROTs") 
who  have  signed  on  the  system  or  to  the 
specialist 

Each  spedabst  ki  an  AUTO-EX 
eligible  option  is  automatically  signed 
on  to  the  system,  wlule  ROTs 
participate  on  a  voKmtary  basis.  Prior  to 
signing  on  to  the  AUTO-^X  system. 
ROTs  mast  sign  an  agreement  with  the 
Exchange  undertaking  to  satisfy  the 
following  ssqaifemcnta  prior  to  and 
during  their  participetiea  on  the  syatem. 
A  ROT: 

1.  Kbist  be  in  good  steading  at  ttie 
AMEX: 


2.  Must  have  the  written  concurrence 
of  his  or  her  clearing  fom  to  participate 
on  the  system; 

3.  Once  signed  on  the  system  for  a 
given  option  class,  must  remain  in  the 
trading  crowd  for  tbat  option.  The  ROT 
may.  however,  sign  on  to  one  adtfitiona! 
AUTO-EX  option  class  so  long  as  the 
ROT  can  be  considered  in  the  crowd  for 
both  options; 

4.  May  sign  on  the  system  at  any  time 
during  the  disy,  but  may  only  sign  off" 
and  back  on  the  sjmtem  one  additional 
time  during  the  dqr; 

5.  White  signed  on  die  AUTO^EX 
system  in  a  given  option  class,  may  not 
place  orders  on  die  specialist's  book  for 
diat  (^tion;  and 

Oi  Most  accept  Kcchangennandated 
price  ac^nstments  when  a  trade  is 
automaticatty  executed  at  an  incorrect 
price. 

Since  its  initial  anplcBentatimi  in 
December  1985,  AUTO-EX  has  been 
extended  to:  (i)  PtaB-tinac  use  in  selected 
series  of  Ma^  Market  Index  (''XMr') 
options.  (U)  ase  during  periods  erf 
extroncly  bi^  order  flow  in  stodt 
options  aiid  (in)  nse  in  selected 
competitively  traded  stock  options.' 
Overall,  member  firms  have  been 
siqtpovtive  of  these  wious  api^ications 
of  AUTO-EX  and  die  Member  Vim 
Advisory  Committee.  lepresentfng  the 
major  wire  boasesi  bes  oiged  the 
Exchange  to  make  AUTO-fiX  more 
generally  available  for  stodc  options. 

On  October  0, 1987,  die  Exchange 
filed  a  proposal  to  expend  the  AUTO- 
EX  system  to  all  equity  options  on  a  fiiB- 
time.  permanent  basis.*  While  this  filing 
continues  to  await  SEC  approval,  the 
Exchange  proposes  to  expand  AUTO- 
EX  to  forty  equity  options  on  a  pilot 
program  basis  and  continue  the  pilot 
program  until  a  decision  is  reached 
regarding  permanent  approval  to 
expand  the  system  to  aU  equity  opticms. 

The  Exchange  believes  the  expansion 
of  the  AUTO-EX  system  to  forty  equity 
options  and  the  eventual  expansion 
floorwide  is  necessary  for  it  to  continue 
to  offer  the  level  of  service  that  member 
firms  and  dieir  customers  require,  whfle 


'  Sm  SacuMes  Bxchwig*  Act  Releaae  No.  23544. 
dated  Aosut  27,  MM,  appiaring  SR-AMEX-SS-IS 
for  UM  of  AUTO-EX  a»a  panmaitnt  batw  ia  XkO 
opUonK  Secnritlw  Bxnh«ng»  Act  Releaaa  Na  24228^ 
dated  March  tS,  1987,  approving  SR-AMEX-87-4  to 
uae  AUTD-PI  deriwg  eMertesey  all— Mum, 
aabe«|UMtir  cslHriad  iMii  |w»  an  ISBS  (iM  SX- 
AMEX-as-l)i  and  Seouritiee  Kxckai^  Act  Rkleeae 
No.  24714.  dated  |aly  17.  lflB7.  appnwi^  SR- 
AMEX-B7-n  la  uae  AITTO-BZ  in  competttlvely 
traded  optiaaa  am  •  SS-^hy  SeS  beiift  •nbeeqnentiy 
eclMda*  M(8  IH*  Sa  MM  fM*  8Rr.AMRZ-«>-2a 
andSS-S). 

*  The  propoeed  rule  ciiange  waa  noOced  fa 
8e«<ritie*  Exchange  Act  Reieaaa  No.  TSOSt  (October 
23, 1M7].  62  PR  421M  (He  No.  81t-AMEX-87-2q. 


remaining  competitive  with  other 
marketplaces. 

The  ABi^fEX  believes  the  proposed  rule 
change  is  therefbre  consistent  with 
section  0(b)(5}  of  die  1934  Act.  which 
provides  in  pertinent  part,  that  the  rules 
of  the  Exchange  be  designed  to  promote 
just  and  equitable  principles  ol  trade 
and  to  protect  the  investing  public. 

B.  Self-Regahtory  Orgemizaliott'g 
Statemant  aa  Btuden  on  Con^tition 

The  AMEX  believes  diat  die  proposed 
rule  change  will  not  impose  a  burden  on 
competioa. 

C  Seif-Reguhtory  Organixatkm's 
Statement  on  Coaments  on  the 
Propoeed  Rtde  Change  Received  Ptom 
Members,  Participanta,  or  Others 

The  AUTO-EX  Ad  Hoc  Committee,  a 
committee  of  the  AMEX  Board  of 
Governors  conqirisad  dL  members  and 
representatives  of  soember  firms,  has 
endorsed  the  proposed  rule  change. 

No  written  comments  were  tither 
solicited  or  received. 

m.  Date  of  EfFectiveneM  of  the 
Proposed  Rah  Change  and  Timing  for 
Commission  Action 

The  AMEX  has  requested  diet  die 
proposed  rule  diange  be  given 
acceieratad  efiscttveness  pursuant  to 
section  19(bK2)  of  the  Act  so  diet  die 
RxrJiange  can  begin  using  the  AUTO-^BX 
system  on  select  equity  options  while 
awaiting  permanent  approval  to  expand 
the  system  to  aU  equity  cations. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rales  and  regulations  theretmder 
applicable  to  a  securities  exchange,  and 
In  pcuHctdar,  the  requirements  of  section 
6  and  die  rules  and  regulations 
thereunder.  Ilie  Commission  believes 
that  the  proposed  rule  change  will 
benefit  public  customers  by  affording 
them  a  more  effitnent  method  of 
executing  small  maricet  and  maiketable 
limit  orders  in  the  forty  equity  options 
selected  than  was  previomly  avEulable 
at  the  AMEX  Specifically,  the 
Commission  previonsly  has  approved, 
on  a  pilot  basis,  the  use  of  AUTO-EX  in 
equity  options  during  emergency  or 
break  out  situations.  The  AMEXs 
experience  for  these  options  has  been 
that  AUTO-EXs  avaUabily  enhances 
order  execution  and  brings  operational 
efficiencies  to  the  trading  post  during 
these  emergencies.*  Extension  of  the 


■  5be  7Ae  Octofterfler  Aftirfor  OvoA.  A  Report 
by  the  DMalon  of  Maitot  Regoiation.  US. 
Uecuiitlea  and  Exchange  Omniaiion  fPebraary 
ISM). 
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system  to  forty  options  will  allow  the 
Commission  and  the  AMEX  to  monitor 
in  a  more  comprehensive  fashion  the 
operation  of  AUTO-EX  until  a  final 
decision  on  permanent  approval  is    ^  ,. 
reached.  !"" 

The  Commission  understands  that  the 
AMEX  plans  gradually  to  introduce 
AUTO-EX  to  additional  equity  options 
and  that  it  does  not  expect  to  bring 
AUTO-EX  up  in  all  forty  options 
immediately.  The  AMEX  believes  that 
operation  of  AUTO-EX  in  up  to  forty 
additional  equity  options  will  have  no 
adverse  impact  on  the  Exchange's 
system  capacity.  In  this  regard,  the 
AMEX  has  represented  that  currently  all 
option  orders  are  routed  to  the 
appwyriate  post  throi^  the  Exchange's 
PER/ AMOS  order  routing  system, 
regardless  of  whether  AUTO-EX  is 
available.  After  arriving  at  the 
appropriate  specialists  post  the  order 
must  be  executed  either  automatically, 
through  AUTO-EX.  or  printed  out  and 
executed  manually.  The  use  of  AUTO- 
EX  will  not  increase  the  number  of 
messages  being  processed  through  the 
AMEX's  automated  order  routing 
systems.  Currently,  these  systema  have 
a  capacity  to  process  18  messages  per 
minute,  which  is  4V^  timet  the  peak  one 
minute  message  traffic  received  on  an 
average  day  and  3^  times  die  traffic 
experienced  on  the  business  trading  day 
ever  e}q>erienced  at  die  Bxdiaage.^ 

Finally,  die  Commission  notes  that  the 
operation  of  AUTO^SX  in  these  options 
will  not  negatively  afiect  public 
customer  limit  orders  because  these 
orders  will  receive  the  customary  limit 
order  protection  afforded  pubHc 
customer  orders  placed  on  the  book. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
that  the  Exchange  previously  has 
demonstrateil  the  operational 
efficiencies  of  AUTO-EX  far  an 
extended  period.  In  addition,  approval 
of  the  proposed  rule  change  will  keep 
the  AMEX  competitive  with  other 
marketplaces  with  similar  automatic 
execution  systems.  Moreover,  the 
Commission  previously  has  solicited 
comments  on  AUTO-EX  on  four 
separate  occasions,  two  of  which 
specifically  covered  its  application  to 
options  on  individual  secuirities.  and  has 
not  received  any  adverse  comments  on 
AUTO-EX  or  its  usage  in  options  on 
individual  securities.  Finally,  die 
Commission's  approval  is  limited  until 


the  AMEX  receives  permanent  approval 
to  expand  AUTO^X  to  aU  equi^ 
options. 

IV.  Strfidtatioa  of  Conunenla 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  FifUi  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW..  Washington.  DC 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  prinqipal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  within  21  says  after  the 
date  of  this  publication. 

It  is  therefore  ordered,  pureuant  to 
section  19(b)(2)  of  Uie  Act.*  Uiat  tiie 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Dated  April  29, 1968. 
lonathan  G.  Kati, 

Secretary. 

[FR  Doc  88-10074  nied  5-S-88;  8:46  am] 


*SMiLetlarfraaiPsnlSte«tas.Bx«eatl*a^ 

Prasidm  AMEX.  to  HowMd  L  KcUMC  AmMkiI 
Oiractar.  DMiioa  of  Mutut  lUfiilatleii.  SBC  dated 
A|i(flS,t — 


[me  Na  22-17935] 

Application  and  Opportunity  for 
Heering:  CWcorp 

May  2. 19881 

Notice  is  hereby  given  that  Citicorp 
(die  "Company")  has  filed  an 
appUcation  under  clause  (ii)  of  section 
310(b)(1)  of  die  Trust  Indenture  Act  of 
1939  (die  "Act")  for  a  finding  by  die 
Securities  and  Exchange  Commission 
(die  "Commission")  diat  die  tnisteeship 
of  United  States  Trust  Company  of  New 
Yoric  (die  "Bank")  under  indentures 
dated  as  of  Febnury  15. 1972  (die  "1972 
Indenture"),  supplemented  as  of 
November  15. 1972  (the  "November  1972 


•UU&C78KM(tSa2). 

•  17  CFR  2e0i3e-4(aXU)  (1986). 


Supplement")  and  Jime  30, 1974  (the 
"June  1974  Supplement").  March  15. 1977 
(die  "March  1977  Indenture") 
supplemented  as  of  July  1. 1977  (the 
"July  1977  Supplement").  July  15. 1978 
(the  *7uly  1978  Supplement"),  Febriiary 
1, 1979  (die 'Tebruary  1979 
Supplement"),  April  15, 1960  (die  "April 

1980  Supplement"),  Feburary  1, 1981  (die 
"February  1981  Supplement"),  May  1, 

1981  (die  "May  1981  Su|q)lement"), 
August  1. 1981  (die  "August  1981 
Supplement"),  November  1. 1981  (the 
"November  1981  Supplnnent"). 
Feburary  1, 1982  (die  "February  1982 
Supplement").  Feburary  IS.  1982  (die 
"February  15, 1962  Supplement"),  and 
March  15. 1982  (die  "March  1982 
Supplement"),  August  25, 1977  (the 
"August  1977  Indenture"),  and  April  21. 
1980  (die  "1980  Indenture")  between  die 
Company  and  Bank  which  were 
heretofore  qualified  under  the  Act.  and 
under  a  Pooling  and  Servicing 
Agreement  dated  as  of  September  1, 
1987  (die  "September  Agreemenr) 
between  Qticorp  Mortgage  Securities. 
In&  ("Citicorp  Mortgage")  and  the  Bnak 
which  has  not  been  qualified  under  the 
Act  is  not  so  likely  to  involve  a  material 
conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investon  to  disqualify 
the  Bank  from  acting  as  trustee  under 
any  of  these  indentures  or  the 
September  Agreement 

Section  310(b)  of  the  Act  provides  in 
part  that  if  a  thiirtee  under  an  indenture 
qualified  imder  the  Act  has  or  shall 
acquire  any  conflicting  interest  (as 
defined  in  the  section),  it  shall,  within 
ninety  days  after  ascertaining  that  it  has. 
such  conflicting  interest  either  eliminate 
such  conflicting  interest  or  resign. 
Subsection  (1)  of  that  section  provides, 
with  certain  exceptions  stated  therein, 
that  a  trustee  under  a  qualified 
indenture  shall  be  deemed  to  have  a 
conflicting  Interest  if  such  trustee  is 
trustee  under  another  indenture  of  the    t 
same  obligor. 
The  Company  alleges: 

(1)  Pursuant  to  the  1972  Indenture,  the 
Company  has  issued  $650,000,000 
aggregate  principal  amount  of  its 
Floating  Rate  Notes  Due  1988  (die 
"Notes")  under  the  June  1974 
Supplement  of  which  $74,304,000  are 
outstanding  as  of  AprU  1. 1988.  The 
Notes  were  registered  trader  the 
Securities  Act  of  1933  ("1933  Act")  and 
the  1972  Indenture  was  qualified  under 
the  Act 

(2)  Pursuant  to  the  March  1977 
IndMitara,  the  Gonqiany  has'  issued 
$350,000,000  aggregate  principal  amount ' 
of  ita8.45%.  Notes  Due  March  15, 2007. 
The  Company  has  issued  in  aggregate 


principal  amount  (i)  $250,000,000  of  its 
8V4%  Notes  Due  July  1,  2007  under  die 
July  1977  Supplement  (ii)  $200,000,000  of 
its  Floating  Rate  Notes  Due  1998  under 
die  July  1978  Supplement  (iii) 
$500,000,000  of  its  Floating  Rate  Notes 
Due  2004  under  the  February  1979 
Supplement  (iv)  $250,000,000  of  its 
Floating  Rate  Notes  Due.  2010  under  die 
April  1980  Supplement  and  (v) 
$100,000,000  of  its  Floating  Rate  Notes 
Due  March  10, 1989  under  die  March 
1982  Supplement  (collectively,  the 
"Notes").  Of  diese,  $1,053,134,000  are 
outstanding  as  of  April  1. 1988.  The 
Notes  were  registered  under  die  1933 
Act  and  the  March  1977  Indenture  was 
qualified  under  the  Act 

(3)  Pursuant  to  the  August  1977 
Indenture,  the  Company  has  issued 
$250,000,000  aggregate  principal  amount 
of  its  Rising-Rate  Notes,  Series  A  (the 
"Notes"),  of  which  none  are  outstanding 
as  of  April  1, 198a  The  Notes  were 
registered  under  die  1933  Act  and  die 
August  1977  Indenture  was  qualified 
under  the  Act 

(4)  Pursuant  to  the  1980  Indenture,  the 
Company  has  outstanding  as  of  April  1. 
1988,  $7,209,078,953  aggregate  principal 
amount  of  various  series  of  notes  (the 
"Notes").  The  Notes  were  registered 
under  the  1933  Act  and  the  1980 
Indenture  was  qualified  under  the  Act. 
"The  four  indentures  are  hereinafter 
called  die  "Indentures."  and  the 
sescurities  issued  pursuant  to  the 
Indentures  are  hereinafter  called  the 
"Notes." 

(5)  Pursuant  to  the  September 
Agreement  Citicorp  Mortgage 
Sectuities,  Inc.  ("Citicorp  Mortgage"),  a 
subsidiary  of  the  Company,  issued 
Mortgage  Pass-Through  CitiCertificates, 
Series  1987-17, 9.50%  Pass-Through  Rate 
(die  "Series  1987-17  Certificates"), 
which  evidence  fractional  undivided 
interests  in  a  pool  of  conventional  one- 
to  four-family  mortgage  loans  (the 
"1987-17  Mortgage  Pool")  originated  by 
Citibank.  N.A.  and  having  adjusted 
principal  balances  aggregatiiig 
$62,504,195.34  at  die  close  of  business  on 
September  1, 1987,  which  mortgage 
loans  were  assigned  to  the  Baidc  as 
Trustee  simultaneously  with  the 
issuance  of  the  Series  1987-17 
Certificates.  On  September  18, 1987,  die 
Company  entered  into  a  Guaranty  of 
even  date  (die  "1987-17  Guaranty") 
pursuant  to  which,  for  the  benefit  of  the 
holders  of  die  Series  1987-17 
Certificates,  it  agreed  to  be  Uable  for 
5.50%  of  the  initial  aggregate  principal 
balance  of  the  1987-^17  Mortgage  Pool 


and  for  lesser  amoimts  in  later  yeara 
pursuant  to  the  provisions  of  the  1987-17 
Guaranty.  The  Company's  obligations 
under  the  1987-17  Guaranty  rank  pari 
passu  with  all  tinsecured  and 
unsubordinated  indebtedness  of  the 
Company,  and  accordingly,  if  enforced 
against  die  Company,  die  1987-17 
Guaranty  would  rank  on  a  parity  with 
the  obligations  evidenced  by  the  Notes. 
The  Series  1987-17  Certificates  were 
registered  under  the  1933  Act  as  part  of 
a  delayed  or  continuous  offering  of 
$2,000,000  aggregate  amount  of  Mortgage 
Pass-Through  CitiCertificates  pursuant 
to  Rule  415  under  die  1933  Act  The 
September  Agreement  has  not  been 
qualified  under  the  Act 

(6)  Applicant  is  not  in  default  in  any 
respect  under  the  Indentures  or  under 
any  other  existing  indenture. 

(7)  The  obligations  of  the  Company 
under  the  Indentures  and  the  1987-17 
Guaranty  are  wholly  unsecured,  are 
imsubordinated  and  rank  pari  passu. 

(8)  Such  differences  as  exist  among 
the  Indentures  and  the  respective 
obligations  of  the  Company  under  the 
1987-17  Guaranty  are  luilikely  to  cause 
any  conflict  of  interest  in  the  trusteeship 
of  the  Bank  tmder  the  Indentures  and 
the  September  Agreement. 

The  Company  has  waived  notice  of 
hearing,  hearing,  and  any  and  all  rights 
to  specify  procedures  under  the  Rules  of 
Practice  of  the  Commission  in 
connection  with  this  matter. 

For  a  more  detailed  statement  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application, 
which  is  on  file  in  the  Offices  of  the 
Commission's  PubUc  Reference  Section. 
File  Number  22-17935,  450  Fifdi  Street, 
NW..  Washington.  DC  20549. 

Notice  is  further  given  that  any 
interested  persons  may,  not  later  than 
May  26, 1988,  request  in  writing  that  a 
hearing  be  held  on  such  matter  stating 
the  nature  of  his  interest  the  reasons  for 
such  request  and  the-issues  of  law  or 
fact  raised  by  such  application  which  he 
desires  to  controvert  or  he  may  request 
that  he  be  notified  if  the  Commission 
orders  a  hearing  thereon.  Any  such 
request  should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifdi  Street  NW.,  Washington,  DC 
20549.  At  any  time  after  said  date,  the 
Commission  may  issue  an  order  granting 
the  application,  upon  such  terms  and 
conditions  as  the  Commission  may  deem 
necessary  or  appropriate  in  the  public 
interest  and  for  the  protection  of 


investor)!,  uidess  a  hearing  is  ordered  by 
the  Commission. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

Jonatfaan  G.  Kats, 

Secretary. 

(FR  Doa  88-10122  Filed  5-5-88;  8:46  am] 

SHiJNa  COOS  SOW-OI-H 


IReiease  Na  34-25632;  FNe  No.  SIMIASD- 
•7-18] 

Setf-Reguletory  Organizatione; 
Nationel  Aaeociation  of  Securidea 
Dealers,  Inc^  Order  Approving 
Proposed  Rule  Chenge 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  submitted  on 
April  8. 1987.  and  amended  on  March  17, 
1988,  a  proposed  rule  change  pursuant  to 
section  19(b)(1)  of  die  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
19b-4  thereimder.  The  proposal 
eliminates  Section  B.3  from  part  IV  of 
Schedule  D  to  the  NASD  By-Laws, 
which  permitted  a  refund  of  issuer  fees 
for  securities  removed  from  the 
NASDAQ  System. 

Notice  of  the  proposed  rule  change 
together  widi  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
25512.  March  25, 1988)  and  by 
publication  in  the  Federal  Register  (53 
FR  10455,  March  31. 1988).  No  comment 
lettere  were  received  widi  respect  to  the 
proposed  rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  die  NASD  and,  in 
particular,  the  requirements  of  sections 
ISA  and  the  rules  and  regtdations 
thereimder.     . 

It  is  therefore  ordered,  pursuant  to 
setion  19(b)(2)  of  die  Act  diat  die 
above-mentioned  proposed  rule  change 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority,  17  CFR  200.3O-3(a)(12). 

Dated:  May  2. 198a 

lonathan  G.  Kati, 

Secretary. 

[¥R  Doc.  88-10075  Filed  5-^-88;  8:45  am) 
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OEPARTMEMT  OF  TRANSPORTATION 
MafWuw  Adminiitration 

DEPARTMENT  OF  THE  COMMERCE 


National  Oceanic  and  Atmospharlc 
Administration 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

AppHcable  Rate  of  Interest  on 
Nonqualified  Withdrawals  From  a 
CaptialCooatnictton  Fund 


Under  the  authority  in  section 
e07(h)(4](B]  of  t)ie  Mercfaaat  Marine  Act. 
1936,  as  amended  (46  U.S.C. 
1177pi)(4)(B)),  we  hereby  determine  and 
annoonce  that  the  applicable  rate  of 
interest  on  ftie  amount  of  additional  tax 
attritwtable  to  any  nonqualiHed        i 
withdrawals  frtnn  a  Capital 
Constructien  Fund  established  under 
section  807  of  the  Act  shall  be  8.00 
percent  with  respect  to  nonqualified 
withdcawmls  made  in  the  taxable  year 
beginning  in  ISBT. 

The  determination  of  the  applicable 
rate  of  interest  with  respect  to 
nonqualified  withdrawals  was 
computed,  according  to  the  joint 
regulations  issued  under  the  Act  (46  CFR 
3§1.7(eJ(2)(ii}5.  by  multiplying  eight 
percent  by  the  ratio  which:  (a)  The 
average  yield  on  5-year  Treasury 
securities  for  the  calendar  year 
immediately  preceding  the  beginning  of 
such  taxable  year  bears  to  (b)  the      i 
average  3^W  on  5-year  Treasury      ' 
securities  for  the  calander  year  1970. 
The  applicabie  rate  so  determined  was 
confuted  to  the  nearest  one-himdredtfa 
of  one  percent  i 

Dated:  April  2S.  tBBA.  I 

So  Ordered  %.  Maritiine  AdurinlBtrator. 
Maritime  Adaninistratian:  Administrator. 
National  Ooeank  and  Atnospfaenc 
AdmintBtration:  Assistant  Secretary  for  Tax 
Policy.  Department  of  the  Treasury. 

E.LChaa. 

Maritime  Adminutealor. 

I.  Curtia  Maek.  a 

Actji^  Adminiatrator.  NtUionaJ  Oceanic  and 

Atmospheric  Administration. 

O.  Donaldsoo  fh«|tBta«. 

Assistant  Secntaryfor  Tax  PoLcy. 

[FR  Doc.  88-10009  Filed  5-5-88:  8:45  am] 
BiujNQ  cdbe  4aie-«i-M 


DEPARTMENT  OF  TRANSPORTATION 


Order  Regarding  Cttlna  Airlines,  Ltd. 
ttie  Airline  of  Taiwan 

AQ6NCV:  Department  of  Transportation. 

ACnON:  Proposed  order  to  condition  the 
foreign  air  cairier  operations  of  China 
Airlines,  Ltd. 

SUNiliARTt  The  Air  Transport  Agreement 
between  the  American  Institute  in 
Taiwan  (ATTJ  and  the  Coordination 
CouncQ  for  North  America  Affaris 
(CCNAA),  provides,  among  other  things, 
that  the  designated  airlines  of  each 
party  may  perform  their  own  ground 
services  ("self-handling").  China 
Airlines  Ltd.  tCAIJ,  currently  self- 
handles  at  Los  Angeles.  Since 
September  1987,  United  Air  Lines  has 
been  trying  unsuccessfully  to  initiate 
self-hanAing  at  Taipei.  Taiwanese  have 
created  a  series  of  obstacles  that  have 
effectively  denied  United  its  rights 
under  the  agreement.  The  attached  order 
tentatively  finds  that  it  is  in  the  public 
interest  %o  condition  the  foreign  air 
carrier  operations  of  CAL.  Specifically, 
the  order  proposes  to  prohibit  CAL  from 
self-handling  at  Los  Angeles,  and  would 
give  the  Department  the  authority  to 
determine  CAL's  ground-handling  agent 
at  Los  Angeles.  The  order  also  proposes 
to  revoke  CAL's  exemption  authority  to 
perform  inteimodal  (air/surface) 
operations  in  the  United  States.  The 
Department  tentatively  finds  that  these 
acboDs  are  an  appropriate  response  to 
Taiwan's  withholding  of  self-handfing 
rights  bom  United,  and  invites 
interested  parties  to  file  comments  on 
the  proposed  acttons. 

DATES:  ObiecfiooB  to  the  Department's 
proposed  actions  are  doe  May  6, 1968. 
Answers  ate  dae  net  later  than  May  13, 
1968.  Intenested  parties  may  obtaui  a 
service  copy  «f  Aie  order  by  calling  the 
Dooanwatary  Services  Division  (202] 
S66-932r  or  irj  writing  to  the  address 
below. 

AOORCSS:  Objections,  comments  and 
supporting  information  should  be  filed  in 
Docket  45607,  addressed  to  the 
Docrnnentary  Serrices  Division,  U.S. 
Departmeaft  of  Transportation,  400 
Seventh  Street  SW..  Room  4107, 
Washington,  DC  20590,  and  should  be 
served  on  all  parties  in  Docket  45607. 


Dated;  April  29.  T98a 

Matthew  V.  Sflnmaza. 

Assistant  Secretary  far  Policy  and    ■ 
International  Affairs. 

[FR  Doc  BS-tOQfil  Filed  5-5-«fl;  6:45  am] 


Federal  AvMkM  Administration 

[Sunmary  IMies  ato.  PE-8S- 17] 

Petition 'for  EasiwyMon;  Suawnary  of 
PolWans  Racahreit  DisposMons  of 
Petitfosstssaed 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  peiitionB  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA'b 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (4  CFIl  Part 
11]  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions  seeking 
relief  from  specified  requirments  of  the 
Federal  Aviation  Regulations  (14  CFR 
Chapter  I),  dispositions  of  certain 
petitions  previously  received,  and 
corrections.  The  purpose  of  this  notice  is 
to  improve  the  public's  awareness  of, 
and  participation  in.  this  aspect  of 
FAA's  regulatory  activities.  Neither 
publication  of  ibia  <iotice  nor  the 
inclusion  or  omission  of  information  in 
the  •ummaxy  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final    -: 
disposition. 

date:  CoBuients  on  petiti<Mis  received 
must  identify  the  petifion  docket  number 
involved  and  mtnt  be  received  on  or 
before  May  26, 1968. 

ADOftESS:  Send  oonunents  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-IO), 

Petition  docket  No. ,  800 

Indepoadenoe  Avenae,  SW., 
Washington,  DC  20591. 

FOR  FURTHER  IHTORMATIOW;  llie 

pefition,  any  comments  received,  a  copy 
of  any  final  disposition  are  filed  in  the 
assigned  regtdatory  docket  and  are 
available  for  examination  in  Ate  Rules 
Docket  (AGC-10),  Room  915G,  FAA 


Headquarters  Building  (FOB  IQA).  800 
.  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 


This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  9  11,27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

PermoNS  for  Exemption 


Issued  in  Washington,  DC,  on  April  26, 
1988. 

Deniae  D.Hall. 

Acting  Manager,  Program  Management  Staff. 


Docket 
No. 


13199 


25576 


2S678 


Patitioner 


American  AMines,  FVght  Academy . 


Nomtalair-GafTett     timited    Product 
Support  Division. 


CtiromaNoy  Gas  Turbine  Corporation 
and  Support  Europa.  B.V. 


Regulations  affected 


14  CFR  61.63(d)  (2)  and  (3).. 


14  CFR  145.71  Md  145.73(«)_ 


14  CFR  145.57(b)  and  145.61(d). 


Description  o(  relief  sought 


To  extend  Exemption  No.  4652  ttiat  aNom  Itte  use  of  an  ^proved  visual 
simllalor  by  American  Airtines  lor  applicants  kx  a  Cessna  500  (CE-500) 

type  rating  who  have  compMed  me  training  course  of  American  AiribMS 
as  approved  by  the  FAA  pursuant  to  1 121.424(d). 

To  alaw  petitioner,  pursuant  to  the  foreign  repair  station  cwtificate  for 
which  tt  is  concwrenOy  applying,  to  perlonn  warrwity  and  other  mainte- 
nance worii  on  aircraft  components  that  K  manufacturers  in  aircraft  ttial 
are  registered  In  the  United  States  wllhout  limitation  as  to  where  such 
aircraft  operate. 

To  allow  petitioners  to  perform  sen/ices  Including  Inspection,  r«pair,  and 
overhaul  of  aircraft  engine  components  and  parts  consislent  with  Hs 
current  agency  certificate  relating  to  Umiled  specialized  servicee  on  any 
U.S.-reglMered  aircraft  without  geographical  limitations  m\d  m  accord- 
ance with  their  ratings. 


PETmoNS  FOR  Exemption 


Docket 
Na 


20044 


2S311 


2S403 


Pelitk>ner 


Air  Transport  Association  of  America. 


Hamilton  Standard  Corporatkm.. 


CCAIr,  Inc..  dba  Piedmont  Commuter 
System. 


Regulattone  affected 


14   CFR   61.63    (b)   and   (c) 
121.437(c). 


14  CFR  145.101(bK4)_ 


14  CFR  121  J7i(a)  tmd  121.378 . 


Description  of  relief  sought,  disposition 


To  extend  Exemption  No.  2965.  as  amended,  to  aHow  pitots  employed  by 
Part  121  oertiftoate  holders  to  be  issued  addition^  category  and  dass 
ratings  baaed  on  successful  complelkxi  of  an  i^iproved  Pvt  121 
second-ln-lraining  program. 

Grant.  April  18,  1968,  Bten^tkxt  No.  2965e. 

To  allow  petitioner  to  repair  and  modify  (under  the  authorization  o( 
petitiooer-s  manufacturer's  maintenance  laciMy  (MMF)  certificate  No. 
MMF-NE-40-04)  Rs  Own  produda  that  are  shipped  direct  to  uaers  «id 
are  of  a  M(e<ontigurallon  to  thoaa  shipped  via  FAA  pwts  manufacturer 
approval  (PMA)  authorizaition. 

Denial,  April  SI,  1088.  Exemption  No.  4825. 

To  alow  peWtoner  to  purchase  goods  and  senK:ie  from  torel(^  original 
e^iipment  manufacturers  m  support  of  petitioner's  British  Aerospace, 
Jetstream  Model  3101  and  Shorts  SO3-60  airoaft 

(3wK  April  21,  1988,  Exemption  No.  4926. 


(FR  Doc.  68-10049  Filed  S-&-68;  8:45  am] 

nUMQ  COOC  4t1«-1S4l 


(Summary  NoUoa  Na  PE-6S-16] 

Petitions  for  Exemption;  Sunwnary  of 
PMtions  Received;  Dispositions  of 
Petitions  Issued 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


r.  Pursuant  to  FAA's 
ndemaking  provisions  governing  the 
application,  processhig,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 


specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

date:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  May  26, 198a 

ADDRESS:  Send  comments  on  any 
petition  iA  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-10). 


800 


Petition  Docket  No.  — 
Independence  Avenue,  SW., 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION:  The 

petition,  any  comments  received,  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (AGC-10).  Room  915G,  FAA 
Headquarters  Building  (FOB  lOA),  600 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e).  and  (g)  of  i  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC  on  May  1,  igsa 
Deniae  D.  Hall. 
Manager,  Program  Management  Staff. 
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Petitions  for  Exemption 


Docket 
No. 

Potitioner 

Regulatiofw  affected 

■Description  of  relief  sought 

2151B 

Type  Rating  Training 

14    CFR    61.63(d)    and    (3)    and 
61.157(d)(D. 

To  extend  Exemption  No.  4683  that  allows  students  of  petitioner  who  are 
applicants  for  a  type  rating  to  be  added  to  any  grade  of  pilot  certificate. 

in  Boeing  727  and  Z37  and  McDonnell  Oouglae  0C-«  and  OG-10 

airplanes,  to  complete  a  portion  of  that  pcactical  test  In  an  airplane 

simulator 

23980 

Unites  States  Haf^  Gliding  Asaoda- 

14  CFR  91.17  and  103.104 

uapowarad  ultralights  with  a  powered  ultralight. 

tion 

23SZI 

AMair.  Inc ._ _ 

14  CFR  135.203(«Kt)..- - - 

To  allow  petitioner  to  'Operate  urxJer  visual  flight  njles  (VFR)  outside  of 
controlled  airspace,  over  water  and  at  an  altitude  t>etween  100-500  feet 
under  certain  corxlitions. 

25588 

Soaring  Society  of  Ameiica,  liB — 

M    CFR    45.11    (a)    and    (d)   and 

1 

4S.29(tl). 

external  ID  informatiDn  arKi  exemption  fioaa  Jte  ai»  >«quirements  for 
registratibh  markings  on  aircraft  penetrating  an  ADIZ  or  DEWIZ. 

PETinoNS  FOB  Exemption 


DaokM 
Na 

PflMuner 

RvOalioiw  affected 

Description  of  relief  sought  disposition 

20049 

TB.M    Inc 

14  CFR  91.811(a)(t) 

14CFR91.211(aH1) 

To  extend  Exemption  Tlo.  2y!>b,  as  amended,  tfwt  altows  petitior>er  to 
operate  Its  Douglas  DC-6  and  OC-7  aircraft  without  a  flight  engineer 
dunng  flightcrew  training,  ferry,  arxj  test  flights  conducted  in  preparation 
for  firefighting  opwrafiona  under  Part  137. 

Grant  Aphf25.  1988.  Beemption  No.  29.'>fiF 

To  extend  Exemptkxt  Mo.  2989,  as  amended,  that  alk>ws  petitiMwr  to 
-operate  its  Dooglas  DC-6  and  CC-7  aircrart  without  a  Hight  engineer 
Aihoe  flightcraw  training,  ten>.  and  test  fligtits  fooduded  in  prepamion 

Grant  ApM^  1988.  BrenvHon  No.  2989D. 

24041 

t 

1 

|FR  Doc.  88-10080  Piled  5-^5-88:  8:45  .anj, 


RaiSo  Technical  CooiniseloB  for  i 
AeFonautiee^BTCA)  Special 
Committee  162  (Sm  Mg.),  A^aOon 
System  Design  GiddeHms  for  Open 
Systems  tnterconnection  (OSI^ 
Meeting 


Pursuant  te  section  IQ^  |2]  of  the 
Federal  Advisory  Cemraittee  Act  (Pub. 
L  92-463:  ,5  U,S.C.  ;^p.  11  notice  is 
hereby  given  of  a  meeting  of  RTCA 
Special  Committee  162  en  Aviatian 
System  Design  Guidelines  far  Open 
Systems  Interconnection  (OSI]  to  be 
held  on  iuae  1-3, 198S,  is  fbe  RTCA 
Conference  Room,  One  McPherson 
Square,  1425  K  Street.  NW..  Suite  SOtt 
Washington.  DC,  commenciqg  at  9:80 
a.m. 

Hie  agenda  lor  this  meeting  u  as  I 
faDows:  ^1)  Chairman's  lntoaductc»y 
remarks.  (^  Appiosal  4>f  €ie  fcurth 
meeting's  miautea.  m  fe|arts  xm 
Working  Groups'  Activities.  ^4)  Reports 
of  Related  Activities  Being  Conducted 
by  Other  Organizations.  (5)  Working 
Groups  Meet  in  Separate  Sessions.  (6) 
Develop  Committee  Report  Content  List, 
(7)  Develop  a  List  of  Questions  to  be 
Answered,  (8)  Assignment  of  Tasks,  (9) 
Other  Business,  and  (10)  Time  and  Place 
of  Next  Meeting. 


Attendance  ds  open  to  fhe  interested 
publicibut  imtted  to  space  available. 
With  the  approval  of  the  Chairman, 
members  ^Ihe  public  may  present  oral 
statements  at  the  meeting.  Pezsoss 
tMkhing  to  present  statements  or  obtain 
infennatioa  should  contact  the  RTCA 
Secretariat,  One  McPherson  Square. 
1425  K  Street,  NW..  Suite  500, 
Washington.  DC  20005;  (202)  682-0266. 
Any  meolbflr  of  the  public  may  present  a 
written  statennni  te  4fae  connaittee  «t 
any  time. 

IjuuudiiHWarfiimftuB.PC  OB  Aprfl  28. 


K.E.  KeuJjuinscli, 

Acting  DestgnatedKJfficer. 

[FR  Doc.  88-10048  FQed  5-5-88:  8:45  anj 

BttJJNQ  CODE  4aiO-4>-<l 

Maritime  Administration 

<OpeiMtltoL»-«lN 

Apex  Resources,  inc.  et  aL;  Notice  of 
Application  To  Effect  Propooed  Sale  of 
Certain  Yessrtsjwrt  Prqposod 
AssigiiiiMiit  of  OOSAs 

In  the  ndtterof  Apex  Jteaouices.  Inc.. 
American  Shipping,  Inc.,  and  Aeron  Marine 
Shipping  Company. 

Certain  partnerships  and  companies 
in  which  Apex  Resources.  Inc.  and  its 
subsidiaries  (collectively  Apex)  have  an 


interest  propose  to  sell  to  Liberty 
Shipping  Group  (Liberty)  four  U.S.-flag 
vessels— ARCHON,  ALTAIR,  ASPEN, 
and  ARION  (the  Vessels) — and  to  assign 
40  libeity  tke  coBtraotor's  oflkto  under 
two  related  ODSAs—OOSA  Contract 
MA/MSB-166(a)  with  Aeron  Marine 
Shipping  Company  (Aeron)  for  which  no 
ship  is  currently  named,  and  ODSA 
Contract  MA/MSB-272  with  American 
Shipping  Inc.  for  wlach  fte  BEAVBl 
STATE  is  named. 

An  addendum  to  Contract  MA/i4SB- 
166(a)  proposed  iB«aii)y  1987  hy  the 
Maritime  Administration  and  not  yet 
accef>ted  by  Aefoa  wenldfaenepdaoed 
the  ARCHON  under  MA/MS»-46a(a).  In 
addition,  certain  partners  ■• 
partnerships  which  own  the  vessels 
AURORA  and  RAVER  STA1E  pn^ose 
to  sell  their  pulnersh^urterests  to 
Liberty.  Liberty  iidl )»  ioroMd  as  a 
partnushifi  wWch  «^  beoentooned  by 
Schnitzer  Investment  Geip.  ^IQ. 
currently  a  subsidiary  of  Schnitzner 
Steel  Products  Go.  The  paitnea  an 
Liberty  will  be  SIC  and  Philip  |.  Shapiro 
or  an  edOty  to  be  formed  bj  him. 

Apex  requests  fhe  foUovd^g  appiovals 
and  determinaGons  imder  the  Merchant 
Marine  Act,  1938,  as  amended  (Act),  in 
connection  with  the  sale  to  Liberty  of 
the  Vessels  and  the  ODSAs: 

(1)  Under  Title  VI  (a)  approval 
pursuant  to  section  606  to  transfer  to 
Liberty  the  contractors'  rights  imder  the 


ODSAs:  (b)  approval  for  Liberty  to 
operate  any  of  the  Vessels  pursuant  to 
either  of  the  ODSAs  for  a  maxlBiuma  of 
730  total  voyage  days  in  any  one 
calendar  year  under  a  sharing  system: 
(c)  confirmation  that  the  Vessels  may 
continue  cairying,  without  cq)erating- 
differential  subsidy  (CH)S).  cargoes 
subfect  to  the  cargo  preference  statutes 
of  the  United  States  without  restriction; 
and  (d)  approval,  to  the  extent 
necessary,  to  transfer  to  Liberty  the 
rights  arising  from  the  prior  ^provals 
applicable  to  the  Vessels  granted 
pursuant  to  section  615. 
.    (2)  Under  section  804(a)  a 
detenaination  diat  forei^s-flag  buHc 
vessels  owned  by  companies  which  may 
be  related  to  Liberty  do  not  coo^iete 
''with  any  American-flag  service 
determined  *  *  *  to  be  essential" 
within  the  meaning  of  section  8(M(a);  or 
alternatively  (b)  if  it  is  determined  that 
such  foreign-flag  operators  ooB^iete 
with  an  essential  U.S.-flag  service 
within  the  meaning  of  section  8(M(a),  a 
waiver  for  special  circumstances  and 
good  cause  shown  pursuant  to  section 
8(K(b)  to  permit  Liberty  to  receive  ODS 
with  reelect  to  the  operation  of  any  of 
the  Vessels  in  the  U.&  foreign  and 
foreign-to4oreign  commercial  trades 
during  the  remaining  terms  of  the 
ODSAs. 

Interested  parties  may  inspect  the 
foregoing  application  in  the  Office  of  the 
Secretary.  Maritime  Admirastratim, 
Room  7300  Massif  Building,  400  Seventh 
Street  SW..  Wa^ington.  DC  2e59a 

Any  person,  firm,  or  corporation 
having  any  interest  in  such  apfJication 
and  desiring  to  submit  comments 
thereon  must  file  conmients  in  triplicate 
with  the  Secretary,  Maritime 
Administration  by  close  of  business  on 
May  asc  198B.  This  notice  is  pabCsfaed  as 
a  matter  of  discretion  and  publication 
should  in  no  way  be  considered  a 
favorable  or  imfavorable  decision  on  the 
application,  as  filed  or  as  may  be 
amended.  The  Maritime  Adniinistration 
will  consider  such  comments  and  take 
such  action  with  respect  thereto  as  may 
be  deemed  appropriate. 

(Catalog  of  Fedani  Doiaestic  Awaatance 
Program  No.  20,004  Operatiny^liffeteiitial 
SubiUie^. 

By  Ofeder  of  tke  Mantiine  Adaimstntor. 

Date:  April  4,  igsa 
fatnea  E.  Saati, 
Secretary. 
[FR  Doc.  88-10178  Filed  5-S-88;  8:45  am] 
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National  Highway  Traffic  Safety 
Administration 

Proceeding  to  Determine 
Noncompliance  by  Mercedes-Benz  of 
Nortti  America  With  Fuel  Economy 
Standard 

Pursuant  to  section  508  of  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act  15  U.S.C.  2008  ("the  Act"),  and  49 
CFR  511.11.  the  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
has  on  April  28. 1988.  issued  a 
complaint,  instituting  a  proceeding 
against  Mercedes-Benz  of  North 
America  C^ercedes**)  to  enforce  a 
corporate  average  fuel  economy 
standard. 

The  complamt,  filed  with  the  Docket 
Section,  Office  of  the  Secretary, 
Department  of  Transportation,  alleges 
that  Mercedes  failed  to  comply  with  the 
corporate  average  fuel  economy 
standard  applicable  to  it  under  section 
502  of  the  Act  (15  U.S.C.  2002)  for 
passenger  cars  which  Mercedes 
imported  during  modd  year  1985.  and 
that  Mercedes'  failure  to  comply  wrtfi 
unlawfol  condiret  within  the  meaning  of 
section  507(a)  of  the  Act  15  U.S.C. 
2007(a).  hi  fte  complaint,  Complaint 
Counsel  requests  a  determination  tfiat 
Mercedes  committed  the 
aforementioned  violation  of  the  Act  and 
is  liable  for  a  civfl  penalty  of 
$5,509,400.00. 

The  filing  of  the  complaint  has 
commenced  an  adjudicative  proceeding 
conducted  ptnvuant  to  section  508(a)(2) 
of  the  Act  (15  U.S.C.  2008(aK2)),  and  49 
CFR  Part  511.  MCTcedes  has  the  ri^^t  to 
file  an  answer  and  to  request  a  hearing 
within  twenty  days  after  the  filing  of  the 
complaint  In  the  event  that  Mercedes 
disputes  the  allegations  in  the 
complaint,  an  Administrative  Law  lodge 
will  be  appointed  by  die  Chief 
Administrative  Law  Judge  of  the  Office 
of  Hearings,  Department  of 
Transpcvtation,  to  act  as  Presitfing 
Officer  at  the  hearing  and  to  render  an 
initial  decision  in  die  case.  Pursuant  to 
49  CFR  511.11,  any  interested  person 
who  desires  to  participate  in  die 
proceeding  as  a  party  should  file  a 
notice  of  intenti<m  to  participate  no  later* 
than  the  first  prehearing  conference. 
Pursuant  to  49  CFR  511.17,  any 
interested  person  who  wishes  to 
participate  in  the  hearing  as  a  non-party 
"participant"  should  file  a  notice  of 
intention  to  participate  no  later  than  the 
commencement  of  the  hearing.  The 
rights  of  parties  and  noo^iarty  • 

participants  are  delineated  at  49  CFR 
511.41. 


Notice  of  intention  to  participate 
should  be  filed  tqr  hand  delivery  or  mail 
addressed  to  Dodcet  Section.  Office  of 
the  Secretary,  Room  4107,  Department  of 
Transportation.  400  Sevendi  Street  SW., 
Washington,  D.C  20590. 

A  public  docket  has  been  established 
for  this  proceeding,  and  is  available  for 
inspection  during  regular  working  hours 
(9:00  a.m.-5.-00  p.m.)  Monday  through 
Friday,  in  the  Docket  Section,  Room 
4107,  400  Seventh  Street  SW.. 
Washington.  DC  2059a  The  docket 
number  is  45610. 

The  Assistant  Chief  Coonsd  ior 
Litigation  of  NHTSA  has  been  delegated 
the  authority  to  determine  the  legal 
sufficiency  of  the  NHTSA  investigation 
of  alleged  violations  <rf  the  corporate 
average  fuel  economy  standard  for 
model  year  1985  pAaat><Tgpr  cars  by 
Mercedes,  to  sigh  and  issue  the 
complaint  described  above  and  to  act  as 
the  Complaint  Counsel  in  an 
adjudicative  proceeding  under  49  CFR 
Part  511.  The  Assistant  Chief  Counsel 
has  been  directed  to  consult  with  the 
Associate  Administrator  for 
Enforcement  with  respect  to  the  exercise 
of  this  audiority. 

This  notice  also  establishes  a 
separation  of  functions  among  offices 
and  employees  of  the  NHTSA  w^o 
participate  in  the  prosecution  or 
decision-making  of  the  ac^udicative 
proceeding  that  has  be&a  oommenced  by 
the  above  described  complaint  Section 
511.78  of  Part  511  prohibits  ex  parte 
communications  regarding  the  merits  of 
the  proceeding  between  parbes  to  the 
proceeding  or  their  representatives  and 
the  deciftioo-maker.  including  in 
addition  to  the  Presiding  Officer,  the 
Administrator  and  those  NHTSA 
employees  who  advise  the 
Administrator  regarding  the  decision  in 
the  adjudicative  proceeding.  In  order  to 
help  ensure  compliance  with  this 
prohibition,  there  shall  be  a  separation 
of  functions  as  follows. 

For  purposes  of  the  proceeding,  the 
Administrator  shall  be  advised  by  the 
Deputy  Administrator,  the  Chief 
Counsel  the  Assistant  Chief  Counsel  for 
Rulemaking,  the  atiomeys  assigned  to 
the  Rulemaking  Division  of  the  Office  of 
Chief  Counsel  who  are  specifically 
assigned  to  participate  in  the 
proceeding,  the  Associate  Administrator 
for  Rulemaking,  the  Director  and  staff 
members  of  the  Office  (^  Market 
Incentives  who  are  specifically  assigned 
to  participate  in  the  proceeding  and 
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support  staffs  who  ordinarily  assist 
these  officers  and  employees.  These 
employees  shall  be  on  the  "decision- 
maker" side  of  the  agency  for  purposes 
of  Part  511,  and  shall  not  discuss  the 
merits  of  the  proceeding  with  agency 
staff  on  the  "prosecution"  side  of  the 
agency.  j 

The  "prosecution"  side  of  the  agency 
for  purposes  of  Part  511  shall  include  the 
Associate  Administrator  for 
Enforcement,  the  staff  members  of  the 
Office  of  Vehicle  Safety  Compliance 
who  are  spedfically  assigned  to 
participate  in  the  proceeding,  the 
Assistant  Chief  Counsel  for  Litigation, 
the  attorneys  assigned  to  the  Litigation 
Division  of  the  Office  of  Chief  Counsel 
who  ar«  spadfically  assigned  to 
participate  In  the  proceeding  and 
support  staffs  who  normally  assist  these 
officers  and  employees.  None  of  the 
NHTSA  employees  involved  in  the 
prosecution  of  the  proceeding  shall 
make  any  oral  or  written  ex  parte 
communications  relative  to  the  merits  of 
that  proceeding  with  any  NHTSA 
employees  on  the  decision-making  side 
of  the  proceeding.  | 

The  Complaint  Counsel  or  the  Chief 
Counsel  may  find  it  necessary  to  seek 
advice  regarding  the  proceeding  from 
agency  employees  not  identified  above. 
The  Managing  Director  of  the  National 
Highway  Traffic  Safety  Administration 
has  been  delegated  the  authority  to 
decide,  on  a  case-by-case  basis,  whether 
such  agency  emplojrees  may  assist  the 
decisicm-making  or  prosecution  side. 
Any  such  employees  who  provide 
assistance  to  either  side  become 
members  of  that  side  for  the  duration  of 
the  proceeding  and  remain  subject  to  the 
restrictions  on  ex  parte  commtmications 
stated  herein.  i 

Prior  to  the  first  prehearing 
conference,  the  Complaint  Counsel  shall 
file  with  the  Docket  Section.  Office  of 
the  Secretary  of  Transportation,  lists  of 
agency  employees  specifically  assigned 
to  participate  in  this  proceeding  on  the 
prosecution  side,  and  the  Chief  Counsel 
shall  file  a  list  of  agency  employees 
specifically  assigned  to  participate  in 
the  proceeding  on  the  decision-making 
side.  Amendments  to  these  lists  shall  be 
filed  as  needed. 

Audiarity:  5  U.^C  554-557. 15  U.S.C  2008, 
49  CFR  Part  511;  delegations  of  authority  at 
49  CFR  1.45(b).  1  JO(f).  501A 

Issued  on  May  3. 1968. 
GwM^  h.  Pukflr, 

Associate  Adminiatratorfor  Enforcement 
[FR  Doc  88-10088  Piled  5-3-88: 3103  pm] 


DEPAfmiENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  April  29. 1968. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1880, 
Pub.  L  96-511.  Copies  of  the 
submissionis)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
15th  and  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20220. 

internal  Revenue  Service 

OMB  Number  1545-0166 

Form  Number  4255 

Type  of  Review:  Revision 

TiUe:  Recapture  of  Investment  Credit 

Description:  Internal  Revenue  Code 
section  47  and  Regulations  section 
1.47  require  that  taxpayers  attach  a 
statement  to  their  return  showing  the 
computation  of  the  recapture  tax 
when  investment  credit  property  is 
disposed  of  before  the  end  of  the 
useful  life  or  recovery  period  used  in 
the  original  computation  of  the 
investment  credit 

Respondents:  Individuals  or  households. 
Farms,  Businesses  or  other  for-profit. 
Small  businesses  or  organizations 

Estimated  Burden:  114,414  hours 

OMB  Number  1545-0351 

Form  Number  3975,  3975A,  3975a 
3975C  3975G,  3975H.  3975L  3975)  and 
3975K 

Type  of  Review:  Revision 

Title:  Tax  Practitioners  Mailing  File 
(TIW) 

Description:  Form  3975  Series  allows 
practitioners  a  systematic  way  to 
remain  on  the  mailing  file  (TPMF)  and 
to  order  information  copies  of  tax 
forms  materials. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Burden:  27,425  hours 

OMB  Number  1545-0941 

Form  Number  8306 

Type  of  Review:  Extension 

Title:  Report  of  a  Sale  or  Exchange  of 
Certain  Partnership  Interests 

Description:  Form  8308  is  an  information 
return  that  gives  the  IRS  the  names  of 

'*  the  parties  involved  in  a  section  7Sl(a) 
exchange  of  a  partnership  interest.  It 
is  also  used  by  the  partnership  as  a 
statement  to  the  transferor  or 
transferee.  It  alerts  the  transferor  that 


a  portion  of  the  gain  on  the  sale  of  a 
partnership  interest  may  be  ordinary 
income. 

Respondents:  Individuals  or  households. 
Farms,  Businesses  or  other  for-profit. 
Small  businesses  or  organizations 

Estimated  Burden:  60,134  hours 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Lntemal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224 

OMB  Reviewer  Milo  Sunderiiauf  (202) 
395-6880,  Office  of  Management  and 
Budget  Room  3206,  New  Executive 
Office  Building.  Washington,  DC  20503 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc  88-10085  Filed  5-6-88;  8:45  am] 
BILLMa  oooc  Mw-as-n 


Office  of  tite  Secretary 

f  SuDolafiMnl  to  DaoartHMiit  CtKuiiR  PiiliHfi 
DaM8«rtasNo.10-M] 

Treesury  Notes;  Series  Z-19M 

Washington.  April  28, 1088. 

The  Secretary  announced  on  April  27, 
1988,  that  the  interest  rate  on  the  notes 
designated  Series  2^1990,  described  in 
Department  Circular— Public  Debt 
Series— No.  10-88  dated  April  21, 1968, 
will  be  7%  percent  Interest  on  the  notes 
will  be  payable  at  the  rate  of  7%  percent 
per  annum. 

Marcus  W.  Pas*, 

Acting  Fiscal  Assistant  Secretary. 

(FR  Doc  88-10066  Filed  5-6-88;  8:45  am) 

saiMa  cow  4sio-<»4i 


Fleeal  flervlce 

(Dapt  Ore  S70, 19S7  Rav.,  Supp.  No.  22] 

Suretv  Companies  Acceptable  on 
I  eueiai  ponoa;  leiiiMieuuii  or 
Authority;  American  Indemnity  Co. 

Notice  is  hereby  given  that  the 
Certificate  of  Authority  issued  by  the 
Treasury  to  American  Indemnity 
Company,  of  Galveston,  Texas,  under 
die  United  States  Code.  Tide  31, 
Sections  9304-9306,  to  qualify  as  an 
acceptable  surety  on  Federal  bonds  is 
terminated  effective  today. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at 
52  FR  24605,  July  1. 1967. 

With  respect  to  any  bonds  currendy  in 
force  with  American  Indemnity 
Company,  bond-approving  officers  for 
the  Government  may  let  such  bonds  run 
to  expiration  and  need  not  secure  new 
bonds.  However,  no  new  bonds  should 
be  accepted  fit>m  the  Company.  In 


addition,  bonds  that  are  continuous  in 
nature  should  not  be  renewed. 

Questions  concerning' this  notice  may 
be  directed  to  the  Department  of  the 
Treasury,  Financial  Management 
Service,  Finance  Division,  Surety  Bond 
Branch,  Washington,  DC  20227, 
telephone  (202)  287-3921. 

Dated:  April  29, 1988. 
Mitchell  A.  Lavine, 

Assistant  Commissioner,  Comptroller, 

Financial  Management  Service. 

[¥9.  Doc.  88-10055  Filed  5-5-88: 8:45  am] 

aiUJNQ  COK  4S10-3S4I 

[Dept  CifC  570. 1987  Rav^  Supp.  No.  21] 

Surety  Companies  Acceptable  on 
Federal  Bonds;  Termination  of 
Auttiority;  American  Mutual  Uability 
Inaurance  Co< 

Notice  is  hereby  given  that  the 
Certificate  of  Atithority  issued  by  the 
Treasury  to  American  Mutual  Liability 
Insurance  Company,  of  Wakefield, 
Massachusetts,  under  the  United  States 
Code,  Tide  31,  Sections  9304-9308,  to 
qualify  as  an  acceptable  surety  on 
Federal  bonds  is  terminated  effective 
todays 

,  The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at 
52  FR  24605,  July  1, 1987. 

With  respect  to  any  bonds  currentiy  in 
force  with  American  Mutual  Liability 
Insurance  Company,  bond-approving 
officers  for  the  Government  may  let 
such  bonds  run  to  expiration  and  need 
not  secure  new  bonds.  However,  no  new 
bonds  should  be  accepted  from  the 
Company.  In  addition,  bonds  that  are 
continuous  in  nature  should  not  be 
renewed. 

Questions  concerning  this  notice  may 
be  directed  to  the  Departinent  of  the 
Treasury,  Financial  Management 
Service,  Finance  Division,  Surety  Bond 
Branch,  Washington,  DC  20027, 
telephone  (202)  287-3921. 

Dated:  April  29. 1988. 
Mitchell  A.  Uvine, 

Assistant  Commissioner,  Comptroller, 
Financial  Management  Service. 
(FR  Doc.  88-10056  Filed  5-5-88: 8:45  am] 

StUMQ  CODE  aiO-«S-« 


[Dapt  CIrc  570, 1967  Rav..  Supp.  No.  23] 

Surety  Companies  Acceptable  on 
Federal  Bonds;  ttie  American  Road 
Insurance  Co. 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  bonds  is 
hereby  issued  to  the  following  company 
under  Sections  9304  to  9308,  TiUe  31,  of 


die  United  States  Code.  Federal  bond- 
approving  officers  should  annotate  their 
reference  capies  of  the  Treasury 
Circular  570. 1987  Revision,  on  page 
24605  to  reflect  this  addition. 

THE  AMERICAN  ROAD 
INSURANCE  COMPANY.  BUSINESS 
ADDRESS:  P.O.  Box  1736,  Dearborn,  MI. 
48121.  UNDERWRITING  LD^IITATION*^ 
$31,744.  000.  SURETY  LICENSES'^.  All. 
INCORPORATED  IN:  Michigan. 
FEDERAL  PROCESS  AGENTS*. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remam  qualified  (31  CFR 
Part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasury  Department  Circular  570,  with 
details  as  to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

Copies  of  the  Circular  may  be 
obtained  from  the  Surety  Bond  Branch, 
Finance  Division,  Financial 
Management  Service,  Department  of  the 
Treasury,  Washington,  DC  20227, 
telephone  (202)  287-3921. 

Dated:  April  29, 1988. 
Mitchell  A.  Levina, 

Assistant  Commissioner.  Comptroller. 

Financial  Management  Service. 

(FR  Doc.  88-10058  Filed  5-5-88:  8:45  am] 

SMJJNQ  COOE  4aiO-3S-M 

(Dept  Ore  570, 1987  Rev..  Supp.  No.  19] 

Surety  Companies  Acceptable  on 
Federal  Bonds;  Termination  of 
Auttiority;  Fremont  Indemnity  Co. 

Notice  is  hereby  given  that  the 
Certificate  of  Authority  issued  by  the 
Treasury  to  Fremont  Indemnity 
Company,  of  Los  Angeles,  California, 
under  the  United  States  Code,  Tide  31, 
Sections  9304-9308,  to  qualify  as  an 
acceptable  surety  on  Federal  bonds  is 
terminated  effective  today. 

The  Company  was  last  hsted  as  an 
acceptable  surety  on  Federal  bonds  at 
52  FR  24612,  July  1, 1987. 

With  respect  to  any  bonds  currentiy  in 
force  with  Fremont  Indemnity  Company, 
bond-approving  officers  for  the 
Government  may  let  such  bonds  run  to 
expiration  and  need  not  secure  new 
bonds.  However,  no  new  bonds  should 
be  accepted  from  the  Company.  In 
addition,  bonds  that  are  continuous  in 
nature  should  not  be  renewed. 

Questions  concerning  this  notice  may 
be  directed  to  the  Department  of  the 
Treasury,  Financial  Management 
Service,  Finance  Division,  Surety  Bond 
Branch,  Washington,  DC  20227, 
telephone  (202)  287-3921. 


Dated:  April  28, 1988. 
Mitchell  A.  Levina, 

Assistant  Commissioner.  Comptroller. 
Fiaancial  Management  Service. 
[FR  Doc  88-10057  Filed  5-«-88:  8:45  am] 
BlUJNa  coos  4«1»4S-M 


[Dapt  Ctrc.  S70, 1967  Rav..  Supp.  Na  20] 

Surety  Companies  Acceptable  on 
Federal  Sonde;  General  Acddent 
Insurance  Co.  (Puerto  Rico)  Lid. 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  bonds  is 
hereby  issued  to  the  following  company 
under  Sections  9304  to  9308,  TiUe  31,  of 
the  United  States  Code.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury 
Circular  570, 1987  Revision,  on  page 
24612  to  reflect  this  addition: 

GENERAL  ACaOENT  INSURANCE 

COMPANY  (PUERTO  RICO) 

LIMITED. 
BUSINESS  ADDRESS:  G.P.0. 378&  San 

Juan,  Puerto  Rico  00936. 
UNDERWRITING  LIMITATION  »>: 

$725,000. 
SURETY  LICENSES':  PR.  and  VI. 
INCORPORATED  IN:  Puerto  Rico. 

FEDERAL  RIOCESS  AGENTS  «. 

Certificates  of  Authority  expire  on 
Jime  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
Part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasury  Department  Circular  570,  with 
details  as  to  underwriting  limitations, 
areas  in  which  licensed  to  trbnsact 
surety  business  and  other  information. 

Copies  of  the  Circular  may  be 
obtained  from  the  Surety  Bond  Branch, 
Finance  Division,  Financial 
Management  Service,  Department  of  the 
Treasury,  Washington,  DC  20227, 
telephone  (202)  287-3921. 

Dated:  April  29, 1988. 
Mitdiell  A.  Levine, 

Assistant  Commissioner,  Comptroller. 

Financial  Management  Service. 

(FR  Doc.  88-10059  Filed  5-25-88:  8:45  am] 

BIUJNO  CODE  M10-SS4I 


United  Stataa  Sentencing  Commlaaion 

Sentencing  Guidelines  for  United 
Statea  Courts;  Correction 

agency:  United  States  Sentencing 
Commission. 

action:  Correction. 
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summary:  In  Notice  Document  8fr-9490 
beginning  on  page  15530  in  the  issue  of 
Friday,  April  29, 1988.  text  was 
inadvertently  omitted.  This  document 
corrects  that  omission.  On  page  15533,  in 
the  third  coltmin  in  §  2F1.1,  additional 
text  is  added  to  precede  the  current  first 
paragraph.  This  additional  text  reads  as 
follows: 

Section  2Fl.l(b)(l)  is  amended  byi 
deleting  "estimated,  probable,  or  | 
intended." 

The  Commentary  to  S  2F1.1  captioned 
"AppUcation  Notes"  is  amended  in  Note 
7  by  inserting  as  the  first  sentence  the 
following:  "Valuation  of  loss  is 
discussed  in  the  Commentary  to  §  2B1.1 
(Larceny,  Embezzlement  and  Other , 
Forms  of  Theft)." 

The  purpose  of  this  amendment  is  to 
clarify  the  guideline  in  respect  to  the 
determination  of  loss.  The  effective  date 
of  this  amendment  is  June  15, 1988. 

FOR  FURTHER  INFORMATION  CONTACR 

Paul  K.  Martin.  Communications       [ 

Director  for  the  Commission,  telephone 

(202)  662-8800. 

William  W.  Wilkins.  Jr.. 

Chairman. 

[FR  Doc.  88-10113  Filed  5-5-68: 8:45  am] 

■aum  cooe  2210-40-M 
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Sunshine  Act  Meetings 


Fadand  Reglatar 

Vol.  53.  No.  88 

Friday,  May  6.  1968 


This  section  of  the  FEDERAL  REGISTER 
contains  nobces  of  meetings  published 
under  the  "Government  In  the  Sunshine 
Act-  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 

CONSUMER  PRODUCT  SAFETY 
COMMSSKM 

TIME  AND  DATE:  Commission  Meeting 
Wednesday,  May  11, 1988, 11:00  a.m. 
(Time  approximate — meeting  will  begin 
immediately  after  the  Public  Hearing  on 
Priorities  for  FY  1990.) 
LOCATION:  Room  556,  Westwood 
Towers,  5401  Westbard  Avenue. 
Bethesda,  Maryland. 
status:  Open  to  the  Public. 
MATTERS  TO  BE  CONSIDERED: 
FY90  Priorities  ProjectB 

The  staff  will  brief  the  Commission  on 
recommendationa  for  priority  projects  for 
fiscal  year  1990. 

KM  A  RECORDED  MESSAGE  CONTAMNM 
THE  LATEST  AOENDA  MFORMATtON,  CAll: 
301-492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 

iNFORMATiON:  Sheldon  D.  Butts.  Office 

of  the  Secretary.  5401  Westbard  Ave^ 

Bethesda.  MD.  20207. 301-492-6800. 

Sheldon  a  Butts, 

Deputy  Secretary. 

[FR  Doc.  86-10232  Piled  5-4-88: 3:24  pm] 

MUMQ  COW  SSSS-OI-M 

FEDERAL  DEPOSITINSURNACE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  1:20  p.m.  on  Tuesday,  May  3. 1988.  the 
Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  (i)  matters 
relating  to  the  possible  closing  of  a 
certain  insured  bank,  and  (ii)  matters 
relating  to  an  assistance  agreement 
pursuant  to  section  13(c)  of  the  Federal 
Deposit  Insurance  Act 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C 
Hope.  Jr.  (Appointive),  seconded  by 
Director  Robert  LClarke  (Comptroller  of 
the  Currency),  concurred  in  by 
Chairman  L  William  Seidman,  that 
Corporation  business  required  its 
censdieration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public:  that  no 
eariier  notice  of  the  meeting  was 
practicable:  that  the  public  interest  did 
not  require  consideration  of  the  matters 


in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(6), 
(c)(8).  (c)(9)(A)(u).  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(4),  (c)(6).  (c)(8). 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  H3IC  Building  located  at 
550-17th  Street.  NW..  Washington.  DC. 

Dated:  May  4, 1988. 
Federal  Deposit  Insurance  Corporation. 
Robert  B.  Feldman, 

Assistant  Executive  Secretary  (Operations). 
[FR  Doc  88-10175  FUed  5-1-88: 11:55  am] 

MLUNQ  COM  •714-01-M 

FEDERAL  MARITIME  COMMISSION 

TIME  AND  date:  10:00  a.UL,  May  11. 1988. 

PLACE:  Hearing  Room  L 1100  L  Street. 
NW..  Washington.  DC  20573. 

status:  Closed. 

MATTERS  TO  BE  considered: 

1.  Agreement  No.  203-011171— Trans  Freight 

Unes/Nedlloyd/Sea-Land  Cooperative 
Worldng  Agreement 

2.  Trans-Atlantic  Amnesty  Agreement  and 

Modification  of  the  U.S.  Atlantic-North 
Europe  Conference  Agreement 

3.  Docket  No.  87-6— Actions  to  Adjust  or 

Meet  Conditions  Unfavorable  to 
Shipping  in  the  United  States/Peru 
Trade— Comments  on  Reconsideration. 

4.  Docket  No.  87-14— Banfi  Products 

Corporation  Possible  Violations  of 
section  16,  Initial  Paragraph,  Shipping 
Act  of  1916  and  section  10(a)(l]  of  the 
Shipping  Act  of  1984— Motion  to  Amend 
Order  of  Investigation. 

5.  Docket  No.  87-18— Matson  Navigation 

Company,  Inc., — Transportation  of 
Cargoes  Between  Ports  and  Points 
Outside  Hawaii  and  Islands  Within  the 
State  of  Hawaii — Coiuideration  of  the 
Record. 

6.  Section  15  Order  Responses:  Practices 

Affecting  Shipping  in  die  United  Statesy 
Taiwan  Trade. 

CONTACT  PERSON  FOR  MORE 

information:  Joseph  C.  Polking. 

Secretary.  (202)  523-5725. 

)oseph  C  Polking. 

Secretary. 

[FR  Doc  88-10171  FUed  5-4-88;  11:23  am] 

MLUNa  OOOC  S7S0-01HI 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  commission 

April  2a  196a. 


'. ■  !;'  ■:\ ,: 

TIME  AND  date:  10:00  a.m.,  Thursday. 
April  21, 1988. 

place:  Room  600. 1730  K  Street  NW.. 
Washington.  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  In  addition 
to  the  previously  announced  item,  the 
Commission  will  consider  and  act  upon 
the  following: 

2.  Arnold  Sharp  v.  Big  Elk  Creek  Coal  Co., 
Docket  No.  KENT  8e-14»-0. 

It  was  determined  by  a  unanimous 
vote  of  Commissioners  that  this  item  be 
included  in  the  meeting  and  that  no 
earlier  announcement  of  the  addition 
was  possible. 

CONTACT  PERSON  FOR  MORS 
information:  Jean  Ellen  (202)  653-5629/ 
(202)  566-2673  for  TDD  Relay. 
Jean  R  Elian, 

Agenda  Clerk. 

(FR  Doc  68-10140  Filed  5-4-88;  9:56  am] 

MLUNQ  COOC  S73S-ei-«l 

federal  reserve  system  BOARD  OF 
OOVERNORS 

TIME  AND  date:  10:00  a.m..  Wednesday, 
May  11, 1988. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW..  Washington.  DC  20551. 

status:  OpeiL 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposals  to  implement  the  Expedited 

Funds  Availability  Act  to  pro\ide 
availability  for  deposits  within  specified 
time  periods  and  to  improve  the  check 
return  system.  (Proposed  earlier  for 
public  comment;  Docket  Nos.  0620  and 
0621). 

2.  Any  items  carried  forward  from  a 

previously  announced  meeting. 

Note. — This  meeting  will  be  recorded  for 
the  benefit  of  those  unable  to  attend. 
Cassettes  will  t>e  available  for  listening  in  the 
Board's  Freedom  of  Information  Office,  and 
copies  may  be  ordered  for  $5  per  cassette  by 
calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 
Governors  of  the  Federal  Reserve  System. 
Washingtoa  DC  20551. 

CONTACT  PERSON  FOR  MORE 
mPORMATlON:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 


lOM 
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Date:  May  4. 198& 
laniM  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-10165  Filed  5-4-88;  10:48  an) 


FEOdlAL  RESERVE  SYSTEM  BCMMD  or 
OOVERNORS 


I  AND  date:  Approxiinately  12A> 
noon.  Wednesday,  May  11, 1988. 
following  a  recess  at  the  conclusion  of 
the  open  meeting.  i 


macs:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets 
NW..  Washington.  DC  20551. 

STATUS:  Closed 

MATTERS  TO  BE  CONSiOEREO: 

1.  Federal  Rsaetra  Baak  aad  Bnncti  dhoctar 

apfointeeBts. 

2.  Penonael  actiona  (appateteents, 

promatiaa*.  um^nataH,  raaaaigunenta, 
and  salary  actioo^  lavohiiag  iadividiial 
Federal  Raserva  Systeaa  amplayeoai 

3.  Any  items  carried  forwaid  from  a 

previoualy  announced  meetbig. 


;  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  &p,a.  two  btuiness 
days  before  the  meeting,  for  a  recorded 
aanouneemeiit  of  bank  and  bank 
hoMtng  company  applications  scheduled 
for  tfie  neetbtg. 

Date:  May  4, 1988. 

Associate  Semtary  of  the  Board. 

[FR  Do&  88-10168  Filed  5-4-88;  10(48  am) 
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This  section  of  ttw  FEDERAL  REGISTER 
contains  editorial  connections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  l)y  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Correction 

In  notice  document  88-9496  appearing 
on  page  15333  in  the  issue  of  Thursday, 
April  28, 1988.  make  the  following 
correction: 

In  the  first  column,  jn  the  third 
document,  under  "time  and  date",  May 
13, 1988"  should  read  "May  20, 1988". 

BILLING  CODE  1505-014) 


DEPARTMENT  OF  ENERGY 
Economic  Regulatory  Administration 
[ERA  Docket  No.  88-20-NG] 

Application  to  Import  Natural  Gas 
From  Canada  and  Mexico; 
Amalgamated  Pipeline  Co. 

Correction 

In  notice  document  88-9388  beginning 
on  page  15274  in  the  issue  of  Thursday, 
April  28, 1988,  the  docket  number  should 
read  as  it  appears  in  the  bracketed 
heading  above. 

MLUNQ  CODE  150S-01« 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  88-41] 

Intent  To  Prepare  an  Environmental 
Impact  Statement  (EIS);  Advanced 
Solid  Rocket  Motor  (ASRM) 

Correction 

In  notice  document  88-9217  beginning 
on  page  15157  in  the  issue  of 
Wednesday.  April  27, 1988,  make  the 
following  corrections: 


1.  On  page  15157,  in  the  second 
column,  under  ACTION,  in  the  third  line, 
"developing"  should  read 
"development". 

2.  On  page  15158,  in  the  first  column, 
in  the  first  complete  paragraph,  in  the 
12th  line,  after  "Phase  C/D"  insert 
"SEB". 

3.  On  the  same  page,  in  the  second 
column,  in  paragraph  (f), 
"infrastructure"  was  misspelled. 

4.  On  the  same  page,  in  the  same 
column,  in  the  10th  complete  paragraph, 
in  the  fourth  line,  "REF"  should  read 
"RFP". 

5.  On  the  same  page,  in  the  third 
column,  in  the  first  complete  paragraph, 
in  the  seventh  line,  "preferred"  was 
misspelled. 

6.  On  the  same  page,  in  the  same 
column,  in  the  third  complete  paragraph, 
in  the  fourth  line,  "affecting"  should 
read  "affected";  and  in  the  last  line, 
after  "production"  insert  "facility". 

7.  On  the  same  page,  in  the  same 
column,  in  the  last  paragraph,  in  the  last 
line,  "identification"  was  misspelled. 

8.  On  page  15159,  in  the  first  column, 
under  DATE,  in  the  fourth  lin3,  "of 
should  read  "or". 

BILLHM  CODE  150S41-O 


1988 


UMI 


UMI 


Friday 
May  6,  1988 


Part  II 


Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Part  91 

Migratory  Bird  Hunting  and  Conservation 
Stamp  (Duck  Stamp)  Contest;  Final  Rule 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  WNdlHe  Service 
50CFRPart91 

Migratory  Bird  Hunting  and 
Coneervatlon  Stamp  (Dude  Stampjl 
(fOmesi 

AOENCV:  Fish  and  Wildlife  Service. 

Interior. 

action:  Pinal  rule. 


;  The  Service  is  revising  the 
regulations  governing  the  conduct  of  the 
annual  Migratory  Bird  Hunting  and 
Conservation  Stamp  (Duck  Stamp) 
Contest  The  amendments  include  the 
following  changes:  (1)  Deadline  date 
moved  up  from  October  1  to  September 
15;  (2)  Provides  for  a  procedure  for 
judging  a  tie  vote  for  first  second,  and 
third  place;  (3)  Identifies  forty  two 
species  from  which  five  are  eligible  in 
any  given  year:  The  dates  and  location 
of  this  year's  contest  are  also 
announced,  and  the  public  is  invited  to 
attend. 

dates:  1.  This  rule  is  effective  July  1, 
1988,  the  beginning  of  Uie  1988-1989 
contest 

2.  This  year's  contest  will  be  held  on 
November  7  and  8, 1988,  beginning  at  11 
a.m.  on  Monday  and  9  a.m.  on  Tuesday. 

3.  Persons  wishing  to  enter  this  year's 
contest  may  submit  entries  anytime 
after  July  1,  but  ail  must  be  postmarked 
no  later  than  midnight  September  15. 
AOORESSCS:  Requests  for  complete 
copies  of  the  regulations,  reproduction 
rights  and  display  agreements  should  be 
addressed  to:  Migratory  Bird  Hunting 
and  Conservation  Stamp  Contest 
Department  of  the  Interior,  U.S.  Fish  and 
Wildlife  Service,  Room  7349,  i 
Washington,  DC  20240.  | 

Location  of  Contest  Department  of 
the  Interior  Building  Auditorium  (C 
Street  Entrance).  UOO  C  Street  NW.. 
Washington,  DC. 

FON  FURTHCn  INFORMATION  CONTACT 

Ms.  Norma  Opgrand,  Coordinator. 
Federal  Duck  Stamp  Program.  U.S.  Fish 
and  Wildlife  Service,  Room  7349, 
Washington,  DC  20240,  Telephone:  (202) 
343-5508. 

SUPPLEMENTARY  INFORMATION:  Analysis 
of  these  revisions  to  50  CFR  Part  91  has 
resulted  in  the  Department's 
determining  that  they  are  not  major 
actions  under  the  provisions  of 
Executive  Order  12291.  The  revisions 
also  will  not  signiHcantly  affect  a 
substantial  number  of  small  entities 
under  the  provisions  of  the  Regulatory 
Flexibihty  Act,  since  entrants  are 
individuals  and  not  small  entities  as 
defined  in  5  U.S.C  601  e/  m^.  The 


revisions  do  not  contain  information 
collection  requirements  that  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  Beg. 
No  compUance  with  the  National 
Environmental  Policy  Act  is  required 
because  this  rule  constitutes  minor 
changes  or  revisions  to  an  approved 
action  (the  Duck  Stamp  Contest),  that 
have  no  potential  for  causing  substantial 
environmental  impact. 

Analysis  of  Public  Comment 

Approximately  900  copies  of  the  . 
proposed  regulations  (53  FR  8938)  were 
mailed  to  artists,  art  dealers  and 
publishers,  the  press  and  the  general 
public. 

Thirty-six  comments  were  received 
addressing  the  three  proposed  changes 
in  the  regulations  of  the  Migratory  Bird 
Hunting  and  Conservation  Stamp 
Contest  The  three  proposed  changes 
were:  (1)  to  change  the  deadline  date 
fit>m  October  1  to  September  15;  (2)  to 
establish  procedures  for  judging  a  tie 
vote  for  second  and  third  place;  and  (3) 
to  limit  the  number  of  eligible  species  to 
five. 

Nineteen  people  favored  changing  the 
contest  deadline  to  September  15,  two 
people  were  opposed  to  the  change,  and 
16  people  made  no  comment  regarding 
the  contest  deadline.  Those  that  favored 
the  change  stated  that  the  deadline  date 
was  unimportant  that  work  seems  to  fit 
the  time  allotted  for  it  but  that  it  would 
be  helpful  to  have  the  regulatipns  sent  to 
the  artists  as  early  as  possible.  Of  the 
two  people  opposing  the  deadline 
change,  one  gave  no  reason  and  the 
other  simply  stated  that  he  preferred  the 
October  1  deadline. 

Nineteen  people  supported 
establishing  a  procedure  for  judging  tie 
votes  for  second  and  third  place,  two 
people  opposed  the  change,  and  15 
people  made  no  comment  regarding  the 
tie  vote  procedure.  Those  that  favored 
the  change  stated  it  was  a  housekeeping 
change  and  that  the  reasons  cited  in  the 
press  release  seemed  reasonable  and 
fair.  One  individual  who  opposed  the 
establishment  of  this  saw  no  purpose  in 
a  tie  breaker  procedure,  and  another 
person  didn't  provide  a  reason  for 
opposing. 

Twenty  people  favored  limiting  the 
eligible  species  to  five,  seven  opposed 
the  change  and  nine  made  no  comment 
Although  many  people  did  not  give  their 
reasons  for  supporting  the  change  to  five 
eligible  species,  one  comment  was  of 
particular  interest  "Eligible  species 
changes  gave  me  pause  at  first  1  have 
my  favorites  and  push  them.  Then  I 
realized  that  my  attitude  did  not  push 
me.  You  are  giving  me  a  choice — there 
are  five  to  choose  froin-*«nd  you  are 


asking  me  to  stretch  myself— better  for 
both  of  us,  but  particxdarly  for  the  artist 
very  good  idea.  Thanks  forasking."  The 
main  concern  of  the  seven  individuals 
opposed  to  limiting  the  species  was  that 
artists  living  in  certain  areas  of  the 
country  would  have  difficulty  obtaining 
live  references  for  their  designs.  In 
'  establishing  the  eligible  species  each 
year,  the  U.S.  Fish  and  Wildlife  Service 
will  m^ke  every  effort  to  include  one 
species  fi'om  each  of  the  flyways,  with 
intent  to  minimize  difficulty  in  locating 
live  reference  material. 

Other  comments  that  were  received 
that  did  not  deal  with  the  changes  but 
addressed  other  aspects  of  the  contest 
and  the  regulations  included: 

(1)  Regulations  should  be  sent  to  the 
artists  much  earlier  than  in  previous 
years— could  be  included  when  artwork 
is  returned  from  current  contest. 

(2)  Change  the  contest  eligibility  to 
include  other  wildlife  species  besides 
ducks,  geese,  and  swans. 

(3)  Prohibit  artists  who  have  won  the 
competition  from  entering  again. 

(4)  Increase  the  entry  fee  to  $100.00. 

(5)  Keep  the  entry  fee  at  $50.00  for 
several  years. 

(6)  Thank  you  frt)m  several  for  the 
opportunity  to  comment. 

(7)  Allow  a  vertical  design. 

The  comments  listed  above  will  be 
given  consideration  in  future  changes  of 
the  Duck  Stamp  contest  regulations. 

The  primary  authors  of  this  document 
are  David  Fisher,  James  E.  Pinkerton, 
and  Norma  E.  Opgrand,  U.S.  Fish  and 
Wildlife  Service. 

List  of  Subjects  b  50  CFR  Part  91 

Hunting,  WUdlife. 

Accordingly,  50  CFR  Part  91  is  revised 
to  read  as  follows: 

PART  91— MIGRATORY  BIRD 
HUNTING  AND  CONSERVATION 
STAMP  CONTEST 

Subpart  A— Introduction 

91.1  Purpose  of  regulations. 

91.2  Definitions. 

91.3  Public  attendance  at  contest 

91.4  Eligible  species. 

Subpart  B—Proeedures  for  Entering  the 
womesi 

91.11  Contest  deadlines. 

91.12  Contest  eligibility. 

91.13  Technical  requirements  for  design  and 
submission  of  entry. 

91.14  Restrictions  on  subject  matter  of 
entry. 

91.15  Suitability  of  entry  for  engraving.       ' 

91.16  Submission  procedures  for  entry. 

91.17  Property  insurance  for  entries. 

91.18  Failure  to  comply  with  contest 
regulations. 


SubpartC   Procedures  for  Adminirtarlng 
tlieConlaat 

91.21  Selection  and  quaHficalion  of  contest 
judges. 

91.22  Display  of  entries  for  contest 

91.23  Seining  criteria  for  contest 

91.24  Contest  procedures. 

Subpart  0-Po«t-Cont««t  Prooedurw 

91.31    Return  of  entries  after  contest 
Authority:  5  U.S.C.  301;  31  U.S.C.  9701. 

Subpert  A-4ntroduction 

§91.1    Purpoee  of  regulations. 

(a)  The  purpose  of  these  regulations  is 
to  establish  procediues  for  selecting  a 
design  that  will  be  used  for  the  annual 
Migratory  Bird  Hunting  and 
Conservation  Stamp. 

(b)  All  individuals  entering  the  contest 
must  comply  with  these  regulations,  a 
copy  of  which  (along  with  the 
reproduction  rights  and  display 
agreements)  may  be  requested  fit>m  the 
Migratory  EKrd  Hunting  and 
Conservation  Stamp  Office  (Duck  Stamp 
Office),  U.S.  Fish  and  WUdlife  Service. 
Department  of  the  Interior,  Washington, 
DC  2024a 

(c)  All  contestants  from  the 
immediately  preceding  contest  will  be 
sent  a  copy  of  the  regulations,  the 
display  agreement  and  the  reproduction 
rights  agreement 

§91.2    DeflnNions. 

Contest  Coordinator— iihe  contest 
official  responsible  for  overseeing  the 
judges'  scores  for  each  entry.  The 
contest  coordinator  will  be  named  by 
the  Secretairy  of  die  Interior  and  will  not 
be  a  past  or  present  employee  of  the 
Fish  and  WUdlife  Service. 

Display  agreement — a  document  that 
each  contestant  must  complete,  sign  and 
submit  with  the  entry.  The  signed 
agteement  permits  the  Service  to  display 
the  entry  for  the  Migratory  Bird  Hunting 
and  Conservation  Stamp  for 
promotional  purposes. 

Qualifying  entry— e&dti  original  work 
of  art  submitted  to  die  contest  that 
satisfies  the  requirements  outlined  in 
Subpart  E 

Reproduction  rights  agreement— a 
document  that  each  contestant  must  sign 
and  submit  with  the  entry.  The  signed 
"^     iment  certifies  that  die  entry  is  an 

_  lal  work  of  art  and  stipulates  how 
^  Fish  and  WUdlife  Service  may  use 
the  winning  entry. 

§S1J   PubSetHndencetcenteet 

AU  phases  of  the  voting  process  will 
be  open  for  viewing  by  die  general 
public 


ana  si 


§91.4    EBgiMei 

Five  of  the  below  listed  species  wiU 
be  identified  as  eligible  each  yean  those 
eligible  species  will  be  provided  to  each 
contestant  with  the  information 
provided  in  §  91.1. 

(a)  Whistling-Ducks.  (1)  Fulvous 
Whistiing-Duck  (Dendrocygna  bicolor) 

(2)  Black-beUied  WhisUing-Duck 
(Dendrocygna  autumnalis) 

(b)  Swans.  (1)  Trumpeter  Swan  (Cygnus 
buccinator) 

(2)  Tundra  Swan  (Cygnus  columbianus) 

(c)  Geese.  (1)  Greater  White-fronted 
Goose  (Anser  albifrons) 

(2)  Snow  Goose  (including  bluephase) 
(Chen  caerulescens) 

(3)  Ross'  Goose  (Chen  rossU) 

(4)  Emperor  Goose  (Chen  canagica) 

(5)  Canada  Goose  (Branta  canadensis) 

(d)  Brant  (1)  Brant  (Branta  bernicla) 

(e)  Dabbling  Ducks.  (1)  Wood  Duck  (Aix 
sponsa) 

(2)  American  Widgeon  (Anas 
americana) 

(3)  GadwaU  (Anas  strepera) 

(4)  Green-winged  Teal  (Anas  crecca) 

(5)  Mallard  (Anas  plat^ynchos) 

(6)  Molded  Duck  (Anas  fulvigula) 

(7)  American  Black  Duck  (Anas 
rubripes) 

(8)  Nordiem  PintaU  (Anas  acuta) 

(9)  Blue-winged  Teal  (Anas  discors) 

(10)  Cinnamon  Teal  (Anas  cyanoptera) 

(11)  Northern  Shoveler  (Anas  clypeata) 

(f)  Diving  Ducks.  (1)  Canvasback 
(Aythya  valisineria) 

(2)  Redhead  (Aythya  americana) 

(3)  Ring-necked  Duck  (Aythya  coUaris) 

(4)  Greater  Scaup  (Aythya  marila) 

(5)  Lesser  Scaup  (Aythya  affinis) 

(g)  Sea-Ducks.  (1)  Common  Eider 
(Somateria  mollissima) 

(2)  King  Eider  (Somateria  spectabilis) 

(3)  Spectacled  Eider  (Somateria  fischeri) 

(4)  SteUer's  Eider  (Polysticta  steUeri) 

(5)  Harlequin  Duck  (Histrionicus 
histrionicus) 

(6)  Oldsquaw  (Clangula  hyemalis) 

(7)  Black  Scoter  (Melanitta  nigra) 

(8)  Surf  Scoter  (Melanitta  perspicUlata) 

(9)  White-winged  Scoter  (Melanitta 
fusca) 

(10)  Bufflehead  (Bucephala  albeola) 

(11)  Barrow's  Goldeneye  (Bucephala 
islandica) 

(12)  Common  Goldeneye  (Bucephala 
clangula) 

(h)  Mergansers.  (1)  Hooded  Mergansers 
(Lophodytes  cucullatus) 

(2)  Red-breasted  Merganser  (Meigus 
serrator) 

(3)  Common  Merganser  (Meigus 
merganser) 

(i)  SUff  Tails.  (1)  Ruddy  Duck  (Oxyura 
jamaicensis) 


Subpsrt  B— Procedures  for  Entering 
the  Contest 


§•1.11    ConteM< 

(a)  The  contest  wUl  offidaUy  open  on 
July  1  of  each  year. 

(b)  Entries  must  be  postmarked  no 
later  than  midnight  of  September  15. 

§91.12    ConteMaliglilllty. 

United  States  citizens,  nationals,  or 
resident  aliens  are  eligible  to  participate 
in  the  contest.  Any  person  who  has  won 
the  contest  during  the  preceding  three 
years  shaU  be  ineligible  to  submit  an 
entry  in  the  current  year's  contest 
Contest  judges  and  their  relatives  are 
ineligible  to  submit  an  entiy.  All 
entrants  must  submit  a  non-refundable 
fee  of  $50.00  by  a  cashier's  check, 
certified  check,  or  money  order  made 
payable  to:  Fish  and  WUdlife  Service. 
(Personal  checks  wUl  not  be  accepted). 
AU  entrants  must  submit  signed 
reproduction  rights  and  display 
agreementa. 

§•1.13   Tedmicai  requirements  for  deeigii 
and  submiation  of  entoy. 

The  design  must  be  a  horizontal 
drawing  or  painting  seven  (7)  inches 
high  and  ten  (10)  inches  wide.  The  entry 
may  be  drawn  in  any  medium  desired 
by  the  contestant  and  may  be  in  either 
multicolor  or  black  and  white.  No 
scroUwork.  lettering,  bird  band  numbers, 
signatures  or  initials  may  appear  on  the 
design.  Each  entry  must  be  matted  (over 
or  under)  with  a  nine  (9)  inch  by  twelve 
(12)  inch  white  mat  one  (1)  inch  wide, 
and  cannot  exceed  one  quarter  (Mi)  inch 
in  total  thickness.  Entries  must  not  be 
framed,  under  glass,  or  have  a  protective 
covering  that  is  attached  ta  the  entry. 

§•1.14    Reetftetlons  on  subject  matter  of 


A  Uve  portrayal  of  any  bird(s)  of  the 
five  identified  eligible  species  must  be 
the  dominant  feature  of  the  design.  The 
design  may  depict  more  than  one  of  the 
eligible  species.  The  design  must  be  the 
contestant's  original  creation  and  may 
not  be  copied  or  duplicated  from 
previously  published  art,  including 
photographs.  An  entry  submitted  in  a 
prior  contest  that  was  not  selected  for 
the  Federal  or  a  state  stamp  design  may 
be  submitted  in  the  current  contest  if  it 
meets  the  above  criteria. 

§•1.15    SuitabNity  of  entry  for  engraving. 

AU  entries  should  be  drawn  with 
fuUest  attention  to  clarity  of  detaU  and 
the  relationship  of  tonal  values.  These 
prerequisites  are  important  to  interpret 
pictorial  elements  to  hand  engravk^  for  . 
printing,  as  Uiey  determine  the  engraved 
Une  tedmiques  and  direction.  The 
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enpvver  rebes  on  the  accuracy  of  the 
artist's  work  for  successful 
interpretation.  An  entry  that  is  a  line 
pencil  drawing,  scratcfaboard.  or  an 
etching  should  effectively  interpret  the 
full  range  of  tone,  rather  than  duplicate 
line  engraving  tedmiqaes  of  past 
Migratory  Bird  Hunting  and 
Conservation  Stamps.  The  engraver  is 
primarily  responsible  for  line 
interpretation  and  discipline,  creating 
the  miniature  image  of  die  stamp. 


9t1.M    l?Hliilsilsii pcocadwaa ioraiHry. 

(a)  Bach  contestant  may  submit  only 
one  entry.  Each  entry  must  be 
accompanied  by  a  non-refondabie 
entrance  fee  and  a  completed  and 
signed  Reprodnction  Rights  A^eement 
and  a  completed  and  signed  IMsplay 
Agmetut  The  bottom  portion  of  the 
Reprodnction  Rights  Agreement  must  be 
attacked  to  the  ^ck  of  the  entry. 

(b)  Each  entry  should  be  appnqaiately 
wrapped  to  protect  the  art  araric  and 
sent  by  registered  mail  or  hand 
delivered  to:  Migratory  Bird  Hunting  and 
Conservation  Stamp  Contest.  U.S.  nsh 
and  Wildlife  Service,  Room  7049. 
Depaitnent  of  the  faiterior,  Washington, 
DC  20240. 


§t1.17 

Eadi  contestant  is  responsible  far 
obtaining  adequate  insurance  coverage 
for  his/her  entary.  The  Department  of  the 
Interior  ariH  not  insare  the  entries  it 
receives.  The  Department  of  fte  Interior 
is  not  cesponsible  for  loss  or  damage 
unless  it  is  caased  by  its  negligenca  or 
ariitfal  misGoadact;  hi  any  event,  tlw 
liabfltty  of  the  Department  of  the 
Interior  will  not  exceed  the  amount  of 
the  fifty  dollar  ($50i»)  entry  fee. 

$91. IS   ftflHra  to  comply  wtth  eontaat 
regulations. 

Any  entry  that  does  not  comply  with 
the  reqoireraents  of  Subpart  B  will  be 
disqualified  from  the  contest 

Subpart  C—Precadur««  for 
AdminiBtafing  ttM  ConlMt 

§  91.21    Selection  and  qurtlflcittoii  of 

Judges  will  be  selected  aimually  by 
the  Secretary  of  the  Interior.  Current 
employees  of  the  Fish  and  Wildlife 
Service  and  their  relatives  are  ineli^le 


to  serve  as  judges  fior  tiie  contest.  The 
judges  win  be  reimborsed  for  raasooaUe 
travel  expenses.  The  judges  arifi  be 
annoonead  oa  the  fiest  day  of  ^ 
contest 

Srt.22   Display  of  entries  for  contest 

All  eligible  entries  will  be  displayed 
in  the  Department  of  the  Interior 
auditorimn  in  nrnnerical  order.  Tlie  only 
visible  identifitation  on  eadi  entry  will 
be  the  number  assigned  to  it  in 
chronological  order  when  it  is  received 
and  processed  by  the  Service. 

§  91.23    Scoring  crllsfla  lor  ooaAssL 

EoMas  will  be  judged  on  the  basis  of 
anatomical  accuracy,  artistic 
composition  and  suitafatlity  for 
engraving  in  the  productian  of  a  stamp. 

{91.24   Contest  procaduras. 

(a)  Hie  day  before  Aie  judging  begins, 
the  judges  will  be  briefed  on  afl  aspects 
of  the  judging  procediu«s  and  other 
details  of  the  competition,  and  wiB 
preview  all  eligible  artwork  entered. 

(b)  Prior  to  ue  first  round  of  jnd^faig, 
the  judges  will  spend  an  additional  two 
hours  in  the  ao^torium  reviewii^  ttie 
entries  Am  first  day  before  tfie  official 
contest  is  open  to  the  pnbhc. 

(c)  All  qualified  entries  will  be  shown 
one  at  a  time  to  the  judges  by  the 
Contest  Coordinator  or  a  contest  staff 
member.  The  judges  will  vote  "in"  or 
"out"  on  each  entry;  those  entries 
receiving  a  maj<mty  of  votes  "in"  will  be 
eligible  for  the  second  round  of  judging. 
The  remaining  entries  will  be  plac^  on 
displw  as  a  grotqi  for  public  viewing. 

(d)  Prior  to  the  second  round  of 
judging,  each  judge  may  select  not  more 
than  five  entries  fiY)m  d[iose  eliminated 
in  the  first  round.  Those  additional 
entries  selected  by  the  judges  will  be 
eligible  to  be  judged  in  the  second 
round. 

(e)  Prior  to  the  second  round  of 
jud^ung,  tiie  entries  selected  by  the 
judges  under  the  procedures  oif 
paragraphs  (c)  and  (d)  of  this  section 
will  be  displayed  in  numerical  order  in 
the  front  of  dw  auditorium. 

(f)  bi  the  second  round  of  judging, 
each  entry  selected  in  the  first  round, 
plus  the  additional  entries  selected  by 
judges,  will  be  shown  one  at  a  time  to 
the  judges  by  the  Contest  Coonfinator  or 
a  contest  staff  member.  The  judges  will 


vote  by  indicating  a  numerical  score 
&t>m  one  to  nine  for  each  entry.  One 
highest  and  one  lovwat  scare  for  eadi 
entry  wiU  be  eliminated  and  the 
remaining  scores  will  be  totaled  to 
provide  the  entry  score.  The  entries 
receiving  the  five  highest  scores  wiU  be 
advanced  to  the  third  and  final  round. 

(g)  In  the  third  round  of  judging,  the 
judges  will  vote  on  the  remaining  entries 
using  the  same  method  as  in  round  two. 
The  Contest  Coordinator  «vill  tabulate 
the  final  votes  and  present  them  to  the 
Director.  U.S.  Fish  and  ¥Vildlife  Service, 
who  will  announce  the  winning  entry  as 
well  as  the  entries  that  placed  secoiud 
and  third. 

(h)  In  case  of  a  tie  vote  for  first, 
second,  or  third  place  in  tha  final  round, 
the  judges  will  vote  again  on  the  entries 
that  are  tied.  The  judges  will  vote  using 
the  same  method  as  in  rounds  two  and 
three. 

(i)  The  selection  of  the  winning  entry 
by  Uie  judges  will  be  finaL  Each 
contestant  wiU  be  notified  of  the 
winning  artist  and  the  design.  The 
winning  artist  wiD  receive  a  pane  of 
Duck  Stamps  signed  by  the  Secretary  of 
the  Interior  at  the  Duck  Stamp  Contest 
the  following  year.  Hie  artists  placing 
first  second,  and  ddrd  wiU  receive  a 
framed  commendation  bom  die  Director 
of  the  U.S.  Fish  and  Wildfife  Service. 

Subpart  D— Poal'Contast  Procaduras 


ttUI    Ralum of antrtas altar 

AD  entries  adll  be  returned  by 
certified  mail  to  the  participating  artiste 
witfainl20  days  after  the  contest.  If 
artwork  is  retiuniad  to  the  Service 
because  it  is  nndeliverad  or  ondaimed 
(this  may  happen  if  an  artist  changes 
address),  the  Service  will  not  be 
obligated  to  trace  the  location  of  the 
artist  to  return  the  artwork.  Any  artist 
who  changes  his  or  her  address  is 
responsible  for  notifying  the  Service  of 
the  change.  Afl  undairaed  entries  will 
be  destroyed  one  year  frtun  the  date  of 
the  contest 

DatK  April  14. 1M6. 


Acting  Assistant  Secretary  for  Pish  and 

WildUfe  and  Parka. 
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ACnow  Notice  of  availability;  close  of 
public  comment  period. 


r.  On  November  3. 1067.  EPA 
proposed  smface  water  treatment 
requirements  and  a  national  primary 
drinking  water  regulation  for  total 
coUforms,  plus  maximum  contaminant 
level  goals  for  certain  microbiological 
contaminants  under  the  Safe  Drinking 
Water  Act  (52  FR  42178  and  52  PR 
42224).  In  today's  notice.  EPA  is  { 

soliciting  specific  data,  offering  > 

additional  regulatory  options  for 
comment,  and  clarifying  and  correcting 
statements  made  in  the  November  3. 
1987,  proposals.  In  general  these  options 
would  increase  the  States'  latitude  in 
applying  tha  proposed  filtration  criteria, 
and  certain  other  proposed  leiJulrAnenla 
to  account  for  site-specific 
considerations.  The  public  comment 
period  on  the  November  3, 1987. 
proposals  and  today's  notice  will  close 
on  July  5. 198a 

DATfS:  The  public  comment  period  on 
the  November  3, 1987,  proposals  and 
today's  notice  closes  July  5. 1988. 

Another  public  hearing  on  these  two 
proposed  rules  will  be  held  on  June  27. 
1968.  from  9K)0  am  to  4KX)  pm  in  North 
Conference  Room  #3,  at  the 
Environmental  Protection  Agency.  401 M 
Street  SW..  Washington.  DC  20460. 
AOOMCsass:  Send  written  comments  on 
the  November  3, 1987,  proposed  rules 
and  today's  notice  to  Surface  Water 
Treatment  Requirements  Comment 
Clerk,  or  Coliforms  Comment  Clenc  as 
appropriate.  Criteria  and  Standards 
CKvision,  Office  of  Drinking  Wtter 
(WH-55(«)).  Environmental  1>rotection 
Agency,  401 M  Street  SW.,  Washington. 
DC  20460.  A  copy  of  the  comments  and 
supporting  documents  will  be  available 
for  review  at  the  EPA  Drinking  Water 
Docket.  401 M  Street  SW..  Wasbiogton. 
DC  20460.  For  access  to  the  docket 
materials,  call  (202)  382-3027  between 
9iM  am  and  3:30  pm. 
FON  nmTMeii  wyoiwiATioii  contact: 
The  Safe  Drinking  Water  Hotline, 
telephrae  (800)  428-4791.  or  (202)  382- 
5533  in  the  Washington.  DC 


metropolitan  area,  or  Stig  RegU  (wrface 
water  treatment  requirements)  or  Paul  S. 
Berger.  PhJ).  (total  coliforms),  Sdanoa 
and  Technology  Branch.  Criteria  and 
Standards  Division.  Office  of  Drinking 
Water  (WH-55(H}).  Environmental 
Protection  Agency.  401 M  Street  SW.. 
Washington,  DC  204ea  telejAona  (202) 
382-7379  or  382-3039.  If  you  plan  to 
attend  the  public  hearing,  contact 
Marlene  R^elski.  EPA  (WH-5S0D).  401 
M  Street  SW..  Washington.  DC  2046a 
telephone  (202)  382-3839.  at  least  two 
weeks  before  the  hearing  date. 
SUPPt-EMCNTAIIY  NIKNIMATION: 

L  Background 

As  required  by  the  1986  amendments 
to  the  Safe  Drinking  Water  Act.  EPA 
published  two  proposed  rules  on 
November  3. 1987:  these  rules  would 
regulate  turbidify,  Giardia  lamblia, 
viruses,  Legionella,  heterotrophic 
bacteria,  and  total  coliforms;  establish 
criteria  by  which  States  would 
determine  which  public  water  systems 
using  surface  water  must  practice 
filtration;  and  estabUsh  disinfection 
requirements  for  all  public  water 
systems  using  surface  water  (52  FR 
42178  and  52  FR  42224).  Two  public 
hearings  on  these  proposals  have  been 
held  to  date:  In  Washington,  DC  on 
November  23-24, 1987;  and  Denver, 
Colorado;  on  Daoember  2-3,_i«87. 

On  January  4, 1988,  tke'Ag^ney     

published  a  notice  extending  the  public 
comment  period  for  these  two  proposed 
rules  (53  FR  31).  The  notice  indicated 
that  a  subsequent  Federal  Registef 
notice  would  set  the  closing  (kte  for  the 
public  comment  period,  and  that  EPA 
would  hold  at  least  one  additional 
public  hearing.  The  January  4, 1968, 
notice  also  stated  that  EPA  would  soon 
publish  another  notice  describing 
additional  information  and  other 
possible  regulatory  options  for  public 
comment 

This  is  the  subsequent  notice  referred 
to  in  the  January  4, 1988,  Federal 
Register  notice.  In  this  notice,  EPA  is 
soliciting  specific  data,  offering 
additional  regulatory  options  for 
comment,  and  clarifying  and  correcting 
statements  made  in  the  November  3, 
1987,  Federal  Register  proposals. 

n.  Discussion 

A.  Proposed  Total  CoUform  Rule 

1.  Update  of  Interim  Rule  (Option) 

In  addition  to  what  was  proposed, 
another  option  under  consideration  it  to 
update  the  interim  total  coliform  MCL 
(40  CFR  141.14).  This  standard  cmsisto 
of  mondily  and  single  sample  MCL  Thia 
standard  has  been  in  place  since  1875 
and  a  number  of  comments  favor  not 


changing  the  rule.  The  minimum 
monitoring  frequency  under  the  interim 
rule  is  one  sample  per  month  or  one 
sample  per  quarter  for  systems  serving 
lets  than  1000  people  if  the  system 
meets  the  criteria  in  40  CFR  141.2. 

The  Agency  requests  comments  on 
retaining  the  current  coliform  MCL  with 
minor  adjuttmentt  (e.g..  updating 
analytical  methods). 

2.  Number  of  Sampling  Sites 

The  proposed  total  coliform  rule 
would  require  that  systems  use  at  least 
three  times  as  many  sampling  sites 
annually  as  the  number  of  samples 
required  to  be  taken  monthly.  "The  intent 
of  the  proposal  was  to  prevent  a  system 
from  repeatedly  using  the  same  small 
number  of  sampling  sites  to  the 
exclusion  of  other  sites  in  isolated  parts 
of  the  distribution  system.  A  number  of 
commenters,  primarily  large  systems, 
oppose  this  proposed  requirement  The 
following  reasons  were  given: 

•  It  is  difficidt  to  sample  in  residential 
areas,  and  nonresidential  locations  are 
too  few  in  number  to  meet  the  proposed 
requirement 

•  By  requiring  additional  sampling 
sites,  the  proposed  rule  would  reduce 
the  number  of  samples  collected  at 
known  trouble  spots. 

•  The  proposed  rule  would  preclude 
systems  from  monitoring  water  qualify 
ai  tppcifif  representative  sites  over  time 
Thus.  systems'WOuld  low  hisforical  data 
and  trend  information.         "  ~    "  - 

Several  commenters  offered 
alternative  proposals  for  insuring  that 
systems  monitor  all  parts  of  the 
distribution  system  over  time.  These 
proposals  included  requiring  a  system  to 
use:  (1)  At  least  the  number  of  sampling 
sites  annually  as  the  number  of  samples 
required  monthly;  (2)  at  least  one-half 
the  number  of  sampling  sites  as  the 
number  of  samples  required  monthly,  (3) 
at  least  five  sites/year;  and  (4)  three 
times  as  many  sampling  sites  aimually 
as  the  number  of  samples  required  to  be 
taken  monthly  (i.e.,  the  proposed 
standard)  but  only  if  the  system  serves 
3300  persons  or  fewer.  One  commenter 
suggested  that  the  ratio  of  number  of 
sites/year  to  the  monthly  monitoring 
frequency  should  be  based  upon 
population  served,  with  larger  systems 
being  allowed  to  use  a  tmaiUer  ratio. 

EPA  stiU  believes  that  it  is  important 
to  require  systems  to  monitor  all  parts  of 
the  distribution  system  over  time,  but 
recognizes  that  there  may  be  practical 
difficulties  associated  with  the  proposed 
requirement  Therefore,  EPA  it 
requesting  comment  on  an  approach  that 
would  not  apedfy  the  number  of 
location!,  but  ratiier  would  require  the 


State  to  apfsowa  tha  samplfaig  sitiog 

■  plan  for  ee«h  public  water  syetam 
witbia  tba  State.  T»  aH)w«c  tlM  pUn^ 
the  State  woaldbaae  tofiad  that  it  imU 
ensure  that  tbe  taayUi^i» 
representativa  of  the  eatise  dittiibatioB 
system.  The  State  waukL  peiiadica% 
review  the  tampliagplaa.  te  iuure  that 
tha  fafartona  aie  stiH  vepseaeatetiva. 

tour  opfiwis  menrtened  aba»a.  aad  aay 
other  optiana  (fiat  '"irild  ensinn  Aat 
systems  aaiapla  representativa  aitaa  ia 
the  diatriluitiin.  ^(atera. 

3.  Public  MMfiaatioB  fsF  a  Sfagle  Veeal 
CoMlm»Mettfc«  Sanple 

The  proposed  rule  would  requfre  a 
system  to  ttest  all  fotaf  colifonn-posifive 
samples  for  fecal  coliforms.  If  fiscal 
coliforms  were  detected^  this  would  be 

■  deeraetf  an  ''acute  viofetion"  under  the 
puMie  nottftcatfun  rule  f52  Fit  41534, 
October  a;  1907):  thns.  the  system 
would  be  required  to  nottfy  tte  public  of 
the  visCatfosvfa  efeetruHic  media  within 
^2  Boars.  A  nvflreer  of  comcieuters 
opposetf  ina  proposetr  requu'euieiit,  they 

.  gave  CBe  tellownDg  reaaonsr 

*  Sai^  fecal  ceMstm-positryc  resnlte 
are  Aie  to^  "Mac  potmvtn"  ie.§.,  tiie 

.  presence  ef  MOehiieffa  caoses  die 
posittre  ret«dt  raHiet  &eaR  coS\, 

labofatery  pteeeAve.  Tlitia,  aff  fecal 
caMera-pesitiwe  residte  sheeJd  be 
cawlliimat  by  aaotiwf  saiMpfe  befere 
natifj^tltepaMfc. 

•  SomelargasyateiBsdaimyiey 
comaaolsr  have  aavetali  feca)  eoiffem- 
posiiiw  taiBiAsa  aadr  year  wiibe«t 
appaen*  hHkli  riflk,  and  netii^rinr  the 
pakdic afaaacote hMllh  riah  he  every 
SBcbi 
inriiffeiwanatoii 


I  aoaw  hlftada  te  the  Stetes  fbr 
daeiding  vifaataciaB  b.  I 
whea  a  akiria  feeak  col 


inteatteaaugrlqivasa  teaaUa  apate  ta 
-'^— t  At  laahahilMj  of  fliiilh^  fiii  iil 
colifoipak  if  this  peepaadl  woa  »  pbca. 

•  OnlyataiaUBuiriMraf  paapteaay 
ba  aOastedL  a.^  a  linala  kaaackoU  fa  a 
metmpolifa  ateai.  Wal^pii^  the  eatiea 
rTwimimitjiria tlertraah  iimliii  fm  m 
localized  pspyew  ymnki  be 
inappropiiatei  tbate  aSected  couU  be 
wamad  ia>  a  BMce  diiect  BMnset  witfMRit 
needleta^  aiarBiag  the  antfta 
commuaify. 

•  Theptepaaadiaqaireflaeiitietoa 
iaflevibie.  State  aad  laaai  aathnriiina  aae 
in  a  goad  peaittao  to  daeidew  aAer 

discusaiaft  the  siteattea  witb  the  syttenw 

•"'■°*  1 *'T-Tirt  nsinstitj  (tj^ 

issuinga boil  water natiGe te a  siagie 
nftighboifaaaril 
EPA  still  balicuaa  that  fecal 

mpiatanta  a  ttenificant  haalA  riak»  bat 
bdiewaa  atea  tet  it  i»  appcapviate  ta 


saaipletefeQiid.EPAbdtevet  that 
Statea  are  geaeaidly  ia  a  poeitien  to 
judge  wlkcther  elacteenie  nadte 
nr^ifkaifaQ  ic  ^ipropriate.  Thereibiei 
EPA  is  cacoaaklari^  ite  propeaa)  to 
cteatify  every  fecal  eafform-pasilive 
sample  aa  aai  acate  viahliea  The 
Agency  fequeate  ceaaBMit  en  iie 
follcwitag  ahanative  reqvireiaeirt.  WAien 
a  system  detecte  fteal  cei^fiHe  h?  ft 
routtea  water  taaqrte  Mtep  irfcnttfyhig  a 
total  colifeR»fwsit$ve  saaiplL).  ft  weoM 

(1)  Immediately  aetiff  tite-  appvepnate 
State  ogeacy  so  Ae  agency  can 
detemnie  whether  Sie  pubite  shodif  be 
nofified  and  i#  sot  by  what  means;  and 

(2)  take  tlie  raqmred  neraber  of  repeat 
samples  at  iie  s«me  site  where  tfi«-  fecal 
coliform  were  foune^  wHh  the  exception 
tlMt  soBMi  bvt  net  aK,  ef  ttie  repeat 
sam^ea  may  be  ceffeeterf  at  the  next 
adjaeeat  service  eeanectkni  upstream  or 
downalnraiB  feora  die  one  where  the 
colifemrpesitive  saeipfe  er^girmted.  If 
altera  sjmtem  detecto  fecal  eolfferms  ia 
a  routine  totel  cot^m  sam{^  it  also 
detects  fecal  coUferrafl  ii»  any  repeat 
sampte  at  that  beaten  erhnne^etely 
adjacent  sarnee  comecHen,^  the  system 
would  be  act  of  canpfienee  witi»  tfie 
monthly  MCL  for  total  coliforms.  This 
violation  would  be  classified  aa  acute 
and  S  141.21(d)  of  the  proposed  rule 
would  apply.  Section  141.2Tfdy  requires 
the  system  to:  fl)  Report  tlie  monftfy 
MCL  violation  tetite  State  wtttei  46 
hoars  of  detection  of  fecal  coliforms; 
and  02)  Notify  the  public  of  the  violation 
vw  the  eiectraaic  BHdia,  as  specified  in 
(  UX.32  of  tbepaMic  notification  rule. 
The  Stete  could  choose  to  require 
fengnage  in  the  public  notice  specifying 
the  ext^  ef  the  fecal  contamination 
(e.g.,  system-wide  or  confined  to  a 
specific  locale).  EPA  believes  thteeptten 
would  alow  verffieatim  ef  suspected 
contanrication  andgfve  the  State  the 
necessary  flexibility  to  tailor  the 
responae  to  nito  tpodfic  ciicataetaaeea, 

Ob  a  related  issue.  In  the  November  3, 
1987,  proposal  EPA  requested  public 
comment  on  whatiMr£!  coli  moastaring' 
should  be  allowed  in  lieu  of  meiritering 
for  fecal  eoHforrae.  Preliminary 
comments  were  favorable.  Thus  EPA  fs 
considering  allowing  a  system  with  a 
tntnl  ralilasai  pnaftluc  smuphi  te  laallbi 
nitharfrrtliffciifnnaa  nr  ff  i  iiH  fm  liie 
reaaoaa  act  out  ia  the  pa^Qtai  The 
same  reqaheawnte  would  apply  ta 
eithat  penp  a{  iad&catar  orgniama  far 
determiaiaf  whetlier  a  viotettaa  haa 
nrratred  — i^y^m*^iw''^«  ■*>«'■»  *^ 

required.  EPA  wdcoa 

commeate  wm  tlua  prapoaak 


4.  Meaiterhig  Fre^ueaey 

Tha  pcopoted  tula  would  require  State 
approval  foe  a  syatca  serving  3300 
persoac  or  fewertcwduoa  total  coliform 
monitoring  to  leaa  tiiaa  five  samples/ 
month  (see  Table  1  of  tlia  proposed 
rule).  The  preaoibla  to  the  proposed  rule 
requested  public  comoKst  oo  aa 
alternative  monitoring  fi^quency  for 
thaae  greuad  wctoi  systama  that  serve 
SOOperaaoc  ar  fewer  taea  52  FR  42232. 
Nevemher  3,  Ise^X  Under  thia  approacli, 
systems  seiviog  560  persons  or  fewer 
wmdd  amotor  at  tiie  lower  suxitering 
frequency  sliown  in  Taiilel  (52  Fit 
42243,  NoveadMS  3.  MST)  ef  die 
propeaed  rate  (te..  eae  sample/month 
for  systems  asiog  distefeitcd  ground 
water,  oae  sample/aranth  for  systems 
using  ondisiBffacted  grecnd  wa  ter  which 
serve  2&-3i9persoaa,  and  three 
samptea/maoA  for  tyatenM  using 
undteinlected  ground  water  which  serve 
301-MO  persons),  iHiiese  the  Stete  deems 
it  necessary  to  require  more  frequent 
monitoring. 

Some  commenters  favor  the 
alternative  approach,  primarily  because 
it  would  reduce  adWnistrative  costs  for 
the  Stete.  The  Agency  is  considering  the 
adoption  of  this  alternative  in  the  final 
rule  and  is  seeking  additional^ublic 
comment  cm  it  bi  addition.  EPA  is 
considering  bioadening  this  alternative; 
the  number  of  systeats  allowed  to 
monitor  fewer  than  five  samples/month 
without  initial  Stete  approv^  would  be 
increased  by  incbidint  ia  addition  to 
ground-water  systema  that  serve  500 
persons  or  fewer,  those  systems  serving 
500  persons  ot  fewer  vthich  use  filtered 
surface  water.  EPA  believea  that  most 
systems  using  filtered  surface  water 
would  uzalify  for  a  monitoring, 
frequency  below  the  five  iramphtr/ 
month  specified  ia  Table  1  of  the 
proposed  rule.  By  permitting  such 
systems  to  mooitQr  ai  the  lower 
frequency  indicated  ia  Tai)te  1  (».e,oae 
sample/month)  without  initial  State 
approval,  the  administrative  burdens  on 
the  State  would  be  reduced. 

The  Agency  is  aico  examining 
whether  att  systema  using  rndtemf ected 
ground  water  and  tarviag  25-500 
persona  ahcutd  be  alswed  te  reduce 
monitacliig  k>  one  saamte/mondi.  tether 
than  to  ttm»  saoiplea^wiBtb  for 
systeaM-satvioyan-GflO  persons,  a« 
tpadfcd  to  the  proposed  eoliferm  rote 
(52  FR  4222i)l  TUa  moniterfaf  frequency 
(whtels  te  ^  tunc  ae  the  enrrent 
rtfainmsnt  for  community  weter 
system^  waald  seAice  the  harden  on 
States  hocaass  iicy  weald  not  have  to 
determine  whiA  of  these  systems  wecid 
qudifyfor  tadacei!  mcmtoring,  as 
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specified  in  the  proposal  EPA  believes 
this  monitoring  frequency  could  result  in 
the  same  health  protection  for  systems 
serving  301-fao  persons..because  these 
systems  would  be  required  to  perform  a 
periodic  sanitary  survey,  and  d  the 
results  are  unsatisfactory,  they  would  no 
longer  be  entitled  to  monitor  at  the 
lower  frequency  (i-e^  once  sample/ 
month). 

In  response  to  some  commenters,  the 
Agency  is  also  examining  whether  to 
retain  the  monitoring  frequency  scheme 
in  the  current  rule  (40  CFR  141.21  (b)  and 
(c)).  The  monitoring  frequencies  under 
the  current  rule  range  from  one  sample/ 
month  to  500  samples/  month, 
depending  on  the  number  of  people 
served,  for  community  public  water 
systems,  and  one  sample/quarter  for 
non-community  public  water  systems. 
The  lower  monitoring  frequency  in  the 
current  rule  for  many  small  systems, 
compared  to  the  proposed  rule,  could 
prevent  increased  costs  and  still  protect 
public  health  because  of  the  added 
emphasis  on  sanitary  surveys  in  the 
proposed  coliform  rule,  the  increased 
emphasis  on  treatment  under  the 
proposed  surface  water  treatment 
requirements,  and  the  forthcoming 
disinfection  requirements  for  ground- 
water systems. 

EPA  ii  also  considering  an  option 
which,  regardless  of  the  monitoring 
frequency  scheme  selected  would 
require  a  system  collecting  fewer  than 
five  samples/month  to  collect  additional 
routine  water  samples  for  a  period  of 
time  specified  by  EPA,  whenever  the 
systnn  detects  a  total  coliform-positive 
sample.  This  option,  along  with  the 
proposed  requirement  for  repeat 
samples,  would  allow  the  system  to 
determine  more  quickly  whether  the 
drinking  water  was  contaminated  or  niot 
Under  this  option,  the  Agency  would 
specify  the  minimum  number  of 
additional  routine  samples  a  system 
would  be  required  to  collect 

EPA  requests  public  comment  on 
these  issues. 

5.  Sanitary  Surveys 

EPA  intends  to  promote  the  concept 
that  a  periodic  comprehensive  on-site 
evaluation  (e.g.,  a  sanitary  survey) 
should  be  the  basis  for  a  variety  of 
water  quality  and  technology  Judgments 
that  must  be  made  in  each  water 
system.  Thus,  in  this  regulation,  the 
Agency  has  proposed  to  require  periodic 
on-site  evaluations  to  determine 
appropriate  monitoring  requirements. 
This  is  not  a  new  concept.  Vulnerability 
assessments  are  already  required  by 
EPA's  national  primary  drinking  water 
regulations  for  volatile  organic 
chemicals  (VOCs)  (52  FR  25600.  July  8. 


1967)  for  systems  which  want  to  reduce 
VOC  monitoring.  The  assessments  must 
be  repeated  every  three  years  (or  every 
five  years  for  systems  with  fewer  than 
500  service  connections).  Also,  die 
proposed  surface  water  treatment 
requirements  would  require  unfiltered 
surface  water  systems  to  conduct  a 
sanitary  survey  once  a  year  and  obtain 
acceptable  remits  (among  other 
requirements)  to  avoid  filtration.  In 
addition.  EPA  intends  to  promulgate 
disinfection  requirements  foreground- 
water  systems,  including  criteria  for 
obtaining  variances.  One  of  the 
anticipated  criteria  for  obtaining  a 
variance  would  be  a  sanitary  survey 
with  satisfactory  results.  Because  of 
these  related  requirements,  which  are 
summarized  in  Table  1,  if  a  single 
sanitary  survey  is  conducted 
periodically  to  address  a  variety  of 
regulatory  requireme  its.  the  incremental 
cost  to  satisfy  each  different  regulatory 
requirement  would  be  minimized.  Under 
such  a  framework.  EPA  believes  it 
would  not  be  burdensome  to  require 
systems  to  conduct  sanitary  surveys  at  a 
specified  frequency.  EPA  may  base  the 
frequency  of  this  periodic 
comprehensive,  multipurpose  sanitary 
survey  on  system  size  or  system  type 
(i.e..  communify  or  niwcommunify 
system). 

Table   1.— Frequency  or  Proposed 
Frequency  for  Sanitary  Surveys/ 
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raguialions. 

Statutory  authority  for  requiring  a 
periodic  on-site  sanitary  survey  is  found 
in  sections  1401(1)(D]  and  1413(a)(2)  of 
the  Safe  Drinking  Water  Act  Section 
1401(1)(D)  sUtes  diat  die  term  "primary 
drinking  water  regulation"  means  a 
regulation  which  "contains  criteria  and 
procedures  to  assure  a  supply  of 
drinking  water  which  dependably 


complies  with  *  *  *  maxfanum 
contaminant  levels;  including  qualify 
control  and  testing  procedures  to  insure 
compliance  with  such  levels  and  to 
insure  proper  operation  and 
maintenance  of  the  system,  and 
requirements  as  to  (1)  the  minimum 
qualify  of  water  wtddi  may  be  taken 
into  die  system  *  *  *."  Section  1413(a)(2) 
states  diat  to  obtain  primary 
enforcement  responsibilify  a  State  must 
adopt  drinking  water  regulations  and 
must  adopt  and  implement  "adequate 
procedures  for  the  enforcement  of  *  *  * 
State  [drinking  water]  regulations. 
inclu<fing  conducting  such  monitoring 
and  maldng  such  inspections  as  the 
Administrate  may  require  by 
regulation." 

As  described  in  more  detail  in  the 
previous  section,  systems  serving  500 
persons  or  fewer  would  be  allowed  to 
monitor  at  the  lower  monitoring 
frequency  in  Table  1  of  the  proposed 
rule  without  initial  State  approval,  as 
long  as  they  perform  sanitary  surveys  at 
the  frequency  specified  in  Table  1.  In 
order  to  clarUy  the  role  of  the  sanitary 
survey  under  this  alternative  approadi 
for  setting  the  monitoring  frequency. 
EPA  is  considering  requiring  each 
system  serving  500  persons  or  fewer 
which  collects  fewer  than  five  samples/ 
month  to  complete  an  initial  sanitary 
survey  within  a  reasonable  time  period 
from  the  effective  date  of  the  final  rule. 
EPA  is  considering  at  least  two  options 
for  defining  what  constitutes  a 
"reasonable"  time  period.  Under  the 
first  option,  EPA  would  not  specify  a 
date  by  which  this  survey  and  analysis 
of  results  must  be  accomplished.  Under 
the  second  option.  EPA  would  specify  a 
specific  date,  periiaps  two  years  after 
the  effective  date  of  the  final  rule. 

Under  eitiier  option.  EPA  is  further 
considering  requiring  systems  serving 
500  persons  or  fewer  which  collect 
fewer  than  five  samples/month  to 
conduct  subsequent  sanitary  surveys  as 
follows:  Systems  which  use  ground 
water  and  disinfect  or  which  use  surface 
water  and  practice  filtration  and 
disinfection  would  be  required  to 
conduct  a  sanitary  survey  every  five 
years;  systems  which  use  undisinfected 
ground  water  would  be  required  to 
conduct  a  sanitary  Survey  every  three 
years;  and  8]rstems  which  use  unfiltered 
surface  water  would  be  required  to 
conduct  sanitary  surveys  annuaUy. 
These  sanitary  survey  frequencies  are 
identical  to  those  in  Table  1  of  the 
proposed  rule,  except  in  the  case  of 
systems  which  use  surface  water  and  do 
not  practice  filtration.  In  this  case,  EPA 
believes  that  an  annual  sanitary  survey 
is  necessary  because  of  the  relatively 


greater  potential  healUi  risk  of  using 
unfiltered  surface  water  versus  filtered 
surface  water  or  ground  water. 

EPA  solicits  public  comment  on:  (1) 
The  lengdt  of  time  EPA  should  specify 
for  the  completion  of  all  initial  sanitary 
surveys;  and  (2)  whetiier  tiiis  initial  time 
period  or  the  time  period  between 
subsequent  sanitary  surveys  shoidd 
depend  on  system  size  or  system  type. 

6.  Number  of  Repeat  Samples 

The  proposed  rule  would  require  each 
public  water  system  to  collect  five 
repeat  samples  for  eadi  colifoim- 
positive  sample  (under  the  current  total 
coliform  rule,  when  a  coliform-positive 
sample  is  found,  the  system  must  collect 
daily  check  samples  until  coliforms  are 
•  not  detected  in  two  consecutive 
samples).  For  systems  serving  3,300 
persons  or  fewer,  the  rationale  for 
requiring  five  repeat  samples  is  tiiat 
under  tiie  proposal,  systems  permitied  to 
reduce  their  regular  monitoring 
frequency  below  five  samples/month 
are  allowed  to  do  so  on  the  basis  that 
they  would  perform  a  periodic  sanitary 
survey  and  die  results  would  be 
satisfactory.  The  finding  of  a  coliform- 
positive  sample  in  a  system  that  had 
qualified  for  less  frequent  monitoring 
might  call  that  conclusion  into  question. 
In  the  case  of  a  coliform-positive 
sample,  repeat  samples  would  allow  a 
system  to  determine  quickly  whether  a 
serious  contamination  problem  exists, 
and  if  coliforms  were  not  detected  in 
these  samples,  would  provide 
confidence  that  only  a  small  percentage 
of  its  samples  are  coliform-positive.  For 
a  system  that  collects  five  or  more 
samples/month,  the  five  repeat  samples 
would  allow  that  system  to  determine 
■quickly  the  severity  of  a  local 
contamination  problem.  More  repeat 
samples  would  increase  the  probabilify 
of  detecting  coliforms. 

Some  commenters  stated  that  five 
repeat  samples  is  an  unnecessarily  rigid 
requirement  that  would  pose  too  great  a 
financial  burden  to  many  systems.  Some 
of  these  commenters  thought  that  two 
repeat  samples,  as  specified  in  the 
current  rule,  are  adequate.  EPA  believes 
that  the  financial  burden  posed  by  five 
repeat  samples  would  be  amelioraled  by 
the  provisions  in  the  proposed  rule 
specifying  tiiat:  (1)  All  repeat  samples 
•would  be  collected  on  the  same  day 
during  a  single  trip  as  opposed  to  tiie 
current  requirement  which  requires  at 
least  two  daily  trips  to  collect  two 
different  repeat  samples;  and  (2)  Repeat 
samples  would  be  counted  as  part  of  the 
minimum  monthly  monitoring 
requirements,  which  die  system  must 
take  anyway.  Nevertheless.  EPA  is 


reexamining  what  the  most  appropriate 
number  of  repeat  samples  should  be. 

One  alternative  to  the  proposal  (i.e.. 
five  repeat  samples)  would  be  to  require 
only  four  repeat  samples  for  those 
systems  which  collect  fewer  tiian  five 
coliform  samples/month.  The  rationale 
for  this  requirement  would  be  that 
systems  which  monitor  fewer  than  five 
times/month  would  be  allowed  to  do  so 
only  if  tiiey  could  demonstrate  that  their 
drinking  water  is  safe,  as  indicated  by  a 
periodic  sanitary  survey.  If  coliforms 
were  detected  in  a  sample,  this 
assumption  would  be  suspect  and  the 
system  should  be  required,  at  least  for 
that  month,  to  revert  to  sampling  at  the 
higher  baseline  of  at  least  five  samples/ 
month.  For  a  system  which  collects 
fewer  than  five  samples/month,  the  four 
repeat  samples  would  bring  the  total 
number  of  samples  for  the  month  at 
least  to  the  higher  baseline.  For  systems 
which  collect  five  or  more  samples/ 
month,  the  four  repeat  samples  would 
allow  them  to  determine  quickly  the 
extent  of  local  contamination. 

Another  option  is  to  require  systems 
which  collect  fewer  than  five  samples/ 
month  to  collect  four  repeat  samples 
when  a  coliform-positive  sample  is 
found,  as  above,  but  allow  systems 
which  collect  five  or  more  samples/ 
month  to  collect  two  repeat  samples, 
rather  than  four.  The  rationale  for  fewer 
repeat  samples  is  tiiat  systems  collecting 
a  larger  number  of  routine  samples  (i.e., 
five  or  more  samples/month)  are  more 
likely  to  detect  contamination  than  a 
system  collecting  fewer  samples,  and 
thus  fewer  repeat  samples  are 
necessary. 

Finally,  another  alternative  to  the 
proposal  would  be  to  require  a  minimum 
of  two  repeat  samples  per  coliform- 
positive  sample  for  all  systems.  States 
could  increase  the  number  of  repeat 
samples,  as  necessary,  on  a  case-by- 
case  basis.  The  advantage  of  this 
requirement  is  tiiat  it  is  similar  to  the 
current  requirement  (i.e.,  a  repeat 
sample  on  each  of  two  consecutive 
days)  and  thus  would  require  little 
readjustment  by  systems.  Also,  this 
requirement  would  be  less  costly.  A 
variation  of  this  proposal  would  be  to 
require  two  repeat  samples  of  250  ml 
each,  which  would  result  in  examination 
of  the  same  volume  of  water  as  five  100- 
ml  repeat  samples.  EPA  is  also 
considering  requiring  two  repeat  sample 
volumes  of  200  ml  or  300  ml  to  allow 
systems  to  use  even  multiples  of  the 
standard  100-ml  sample  bottles. 

The  Agency  requests  public  comment 
on  the  appropriate  number  of  repeat 
samples,  the  volumes  of  each  repeat 
sample  and  the  rationale  for  the 


recommendation.  EPA  also  requests  that 
commenters  provide  any  data  which 
would  indicate  the  increase  in  costs, 
especially  for  a  small  system,  posed  by 
the  proposed  requirement  for  five  repeat 
samples. 

7.  Long-term  MCL 

Some  commenters  have  indicated  that 
States  might  have  difficulty  keeping 
track  of  compliance  with  the  proposed 
long-term  MCL  The  primary  rationale 
for  the  proposed  long-term  MCL  is  to 
insure  tiiat  intermitient  (as  opposed  to 
continuous)  contamination  is  controlled. 
A  shortcoming  of  the  current  coliform 
rule  is  that  it  fails  to  address  this 
problem.  Under  the  November  3, 1987, 
proposal,  without  the  proposed  long- 
term  MCL,  a  system  collecting  one 
sample/month  could  regularly  have  total 
coliforms  in  20  percent  of  its  samples 
month  after  month  (assuming  that  the 
system  finding  a  coliform-positive 
sample  then  collects  four  repeat 
samples,  as  specified  in  the  proposal, 
and  each  is  coliform-negative),  and  still 
be  in  compliance  with  the  proposed 
monthly  coliform  MCL,  even  though  the 
system  is  obviously  subject  to 
intermitient  contamination.  For  this 
reason,  the  Agency  believes  that  some 
limit  should  be  placed  on  the  percentage 
or  number  of  samples  over  time  which 
are  coliform-positive.  This  is  the  purpose 
of  the  long-term  MCL 

One  alternative  to  the  proposed  long- 
term  MCL  for  systems  which  collect 
fewer  than  60  samples/year  would  be  to 
define  non-compliance  with  the  long- 
term  MCL  as  follows:  NoncompUance 
occurs  when  in  any  four  or  more  months 
out  of  a  consecutive  12-month  period,  a 
system  detects  coliforms  in  more  than 
five  percent  of  its  monthly  samples.  In 
this  way,  States  would  not  have  to  track 
systems  for  more  than  one  year.  Many 
noncommunity  systems,  however,  do  not 
provide  water  more  than  three  months 
of  the  year,  and  thus  might  never  violate 
this  alternative  long-term  MCL  even 
though  intermittent  contamination  may 
exist.  For  this  reason.  EPA  is 
considering  another  alternative,  at  least 
for  non-community  systems  which 
collect  fewer  than  60  samples /year. 
Under  this  option,  a  system  would 
violate  the  long-term  MCL  if  more  than 
three  samples  in  12  consecutive 
calendar  months  were  coliform-positive. 
For  systems  which  collect  fewer  than  60 
samples/year,  three  coliform-positive 
samples  are  five  percent  of  60  samples. 
Therefore,  in  this  instance,  if  a  system 
draws  four  or  more  coliform-positive 
samples  it  is  in  violation  of  the  proposed 
long-term  MCL  which  is  based  on  60 
samples. 
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EPA  is  also  examining  another 
aHemadve  which  would  define  a  | 

violation  of  the  long-term  MCL  as 
occurring  when  a  system  detects 
coliforms  in  more  than  five  percent  of 
the  samples  collected  during  a  month, 
imless  the  system  can  demonstrate  that 
no  more  than  five  percent  of  its  most 
recent  60  samples  were  total  cobform- 
positive.  Under  this  alternative,  the 
proposed  follow-up  actions  to  a 
coliform-positiye  sample  (e.g..  repeat 
samples  and  fecal  coliform 
determinations)  would  still  apply. 

Another  option  would  be  to  delete  the 
proposed  long-term  MCL,  but  require 
States  to  choose  bom  a  list  of  EPA- 
approved  actions  (e.'g.,  perform  a 
sanitary  survey,  require  system  to  issue 
a  boil  water  notice,  require  system  to 
disinfect  cootinuoualy),  whenever  the 
number  of  total  coliform-positive 
samples  from  a  system  exceeds  five 
percent  of  the  total  number  of  samples 
during  an  EPA-specified  time  period 
(e.g.,  most  recent  12  months). 

EPA  seeks  public  comment  on  these 
alternative  approaches,  and  requests 
other  reasonable  ideas  for  identifying 
intermittent  contamination. 

8.  Analytical  methods  for  cotiforms 

The  proposed  coliform  rule,  in 
S  141.21(b).  would  approve  three 
analytical  methods  for  detection  of  total 
coliforms.  Since  the  proposal.  EPA  has 
been  evaluating  additional  methods  for 
possible  approval,  including  the 
"Colilert"  system  [unpublished].  In  this 
notice,  EPA  is  proposing  to  approve  the 
Autoanalysis  Colilert  system  for  total 
coliform  analysis,  in  addition  to  the 
previously  proposed  Membrane  RIter 
(MF)  Technique.  Multiple-Tube 
Fermentation  (MTF)  Technique,  and  the 
Presence-Absence  Coliform  (P-A)  Test. 

The  Autoanalysis  Colilert  test 
represents  a  technology  transfer  fit)m 
clinical  microbiology,  and  is  based  on 
the  ability  of  coliforms  to  produce  the 
enzyme  b-galactosidase  to  hydrolyze  o- 
nitrophenyl-b-D-galactopyranoside  and 
produce  a  yellow  color.  The  test 
formulation  does  not  support  the  growth 
of  non-coiiform  organisms.  In  addition, 
the  enzyme  b-gluoironidase  produced 
by  E.  coli  forms  a  fluorescent  substance 
when  it  hydrolyzes  4-methyIumbil!ifeT^- 
b-I)-giucuronide  (MUG).  The 
combination  of  these  two  substrates  in  a 
single  formula  aDows  detection  and 
confirmation  erf  both  total  coHfonns  and 
E.  coli  within  24  hours.  The  test  is  • 
simple;  it  reqaires  the  addition  of 
measured  amounts  of  water  to  a 
powdered  medium,  incubation,  and 
observation  of  a  yellow  color  if  total 
coliforms  are  present.  If  the  ydlow 
tubes  are  subjected  to  ultraviolet  light 


(366  nm),  and  E.  coif  an  present,  die 
tubes  will  fluoresce. 

EPA  and  the  American  Water  Worics 
Assocfatien  Research  Potmdation 
supported  an  extensive  field  evaluation 
that  compared  recoveries  of  total 
coHforms  by  the  MF  method,  5-  and  10- 
tube  MTF  method,  the  P-A  test,  and  the 
Autoanalysis  Cofilert  system  as  a  10- 
tube  test  for  coliformdensity  and  as  a 
100-ml  test  for  the  presence  or  absence 
of  coIif(»ins.  Statistical  analyses 
showed  either  no  significant  difference 
or  slightly  higher  coliform-positive 
results  with  the  Autoanalysis  Colilert 
system  than  the  MTF  technique.  The 
Autoanalysis  CoUlert  system  was 
significantiy  more  precise  than  the  MTF 
technique  at  two  of  the  five  test  sites 
and  equivalent  to  the  MTF  technique  at 
the  remaining  three  sites.  When 
recoveries  using  the  P-A  test  and  the 
Colilert  system  were  compared,  the 
results  were  equivalent  95  percent  of  the 
time.  Recoveries  using  the  MF  technique 
and  the  Cohlert  system  were  also 
equivalent.  These  data  have  not  as  yet 
been  published,  but  the  study  report  has 
been  placed  in  die  coliform  docket  for 
the  proposed  rule. 

EPA  is  also  proposing  to  approve  the 
Autoanalysis  Colilert  system  for 
analyzing  samples  taken  to  comply  with 
the  current  coliform  rule  as  a  five^tube 
quantitation  method;  the  Agency 
believes  the  data  demonstrate  that  this 
method  is  at  least  as  good  as  the 
currently  approved  methods  and  its  use 
should  not  be  delayed  until  the  effective 
date  of  the  final  revised  coliform  rule. 

The  Agency  requests  public  comment 
and  data  on  the  effectiveness  and 
practicality  of  this  new  analytical 
procedure  and  of  any  other  procedures 
which  detect  total  coliforms,  and  any 
data  indicating  that  any  procedures 
proposed  should  not  be  approved. 

9.  Clarifications  and  corrections  to  the 
proposed  ct^fbrm  rule 

(i)  Section  141.21(a)(5)  of  the  proposed 
rule  states  that  public  water  systems 
that  do  not  provide  water  year-round 
need  only  collect  samples  each  month 
that  the  system  provides  water  to  the 
public,  and  that  such  systems  must 
monitor  as  specified  in  Tables  1  and  2, 
using  the  estimated  population, 
including  transients,  served  during  that 
month.  For  the  purposes  of  this 
rulemaking,  estimated  population  during 
the  month  is  proposed  to  be  defined  as 
the  average  daily  population  during  the 
month,  not  the  total  monthly  population. 

(ii)  Section  141.21(f)  (1)  and  (2)  of  die 
proposed  rule  defines  potential 
interference  with  die  analysis  for  total 
coliforms  by  hi^  levels  of  heterotrophic 
bacteria.  To  clarify  9  141.21(f)(1), 


interference  should  be  reported  if  a 
turbid  culture  appears  in  one  or  more 
tubes  in  the  absence  of  gas  production, 
using  the  multiple  tube  fermentation 
technique. 

(iii)  Section  141.63(2Kiv)  of  the 
proposed  nde  should  read.  "Public 
water  systems  which  have  violated  the 
long-term  MCL  remain  in 
noncompliance  until  coliforms  are  not 
detected  in  more  than  five  percent  of  the 
most  recent  20  or  more  samples." 

(iv)  Section  142.16  of  the  proposed  rule 
should  be  titled.  "Special  primacy 
requirements." 

(v)  Table  1  of  the  proposed  rule 
identifies  three  population  categories: 
25-500  persons,  501-3.300  persons,  and 
over  3,300  persons.  For  the  purposes  of 
this  rule,  public  water  systems  serving 
fewer  than  25  persons,  but  having  at 
least  15  service  connections,  would  be 
included  in  the  25-600  person  category. 

B.  Proposed  Surface  Water  Treatment 
Requirements 

1.  Disinfection  Residual  in  the^ 
Distribution  System 

The  proposed  rule  would  require  that 
all  surface  water  systems  measure  and 
record  the  disinfectant  residual  in  the 
distribution  system  at  the  same 
frequency  and  locations  as  required  for 
total  coliform  meeisurements  under  the 
proposed  total  coliform  rule.  The 
purpose  of  this  requirement  is  to:  (1) 
Ensure  that  the  distribution  system  is 
properly  maintained  and  identify  and 
limit  contamination  from  outside  the 
distribution  system;  (2)  limit  the  growth 
of  heterotrophic  plate  count  bacteria 
(HPC)  and  Legionella  within  the 
distribution  system;  and  (3)  provide  a 
minimum  target  which,  if  exceeded, 
would  trigger  remedial  action.  Under  the 
proposed  rule,  disinfectant  residuals 
could  not  be  less  than  0.2  mg/l  at  any 
location  in  the  system  in  more  than  five 
percent  of  the  samples  in  a  month,  for 
any  two  consecutive  months,  on  an 
ongoing  basis.  Failure  to  meet  this 
requirement  would  constitute  a  Tier  1 
(non-acute)  violation  of  a  treatment 
technique  requirement,  as  defined  in  the 
revised  public  notification  requirements 
in  §  141.32(a),  and  thus  would  require 
the  system  to  notify  the  public  by 
newspaper,  posting,  or  hand  delivery 
within  14  days  following  the  violation, 
as  specified  in  the  revised  public 
notification  rule.  The  basis  for  these 
proposed  requirements  is  given  in  the 
preamble  to  die  proposed  rule  (52  FR 
42199,  November  3, 1987). 

Commenters  made  the  following 
observations  pertaining  to  this 
requirement: 


•  Many  systems  which  have 
microbiologically  safe  water  in  the 
distribution  system  would  not  be  able  to 
ipeet  this  criterion. 

•  Achieving  compliance  with  this 
requirement  by  increasing  the  levels  of 
free  chlorine  in  the  distribution  system 
might  increase  exposure  to  disinfectant 
by-products  and/or  result  in  violations 
of  current  or  future  total  trihalomethane 
and  other  disinfectant  by-product 
regulations. 

•  There  is  no  evidence  of  any  benefit 
in  maintaining  disinfectant  residuals  of 
Cf.2  mg/I  or  greater. 

•  •  If  disinfectant  residuals  are 
required,  the  requirements  should  be 
different  for  different  disinfectants 
because  they  vary  in  effectiveness. 

Commenters  proposed  the  following 
alternatives  to  address  the  issues  they 
raised:  (1)  Delete  any  disinfectant 
residual  requirements  for  distribution 
systems  from  this  rule,  postponing  the 
determination  of  appropriate 
requirements,  if  any,  until  the 
disinfection  by-products  rulemaking 
(scheduled  for  promulgation  by  January 
1991);  (2)  Maintain  the  proposed 
criterion  but.  In  lieu  of  requiring 
residuals  of  at  least  0.2  mg/l,  simply 
require  residuals  to  be  "detectable"  or 
"measurable";  (3)  Maintain  the  proposed 
criterion  but  allow  systems  to  measure 
for  HPC  using  the  standard  pour  plate 
method  at  sites  with  residuals  of  less 
than  0.2  mg/l  and.  if  die  HPC 
nieasurement  is  less  than  500/ml, 
consider  the  site  as  having  met  the 
residual  requirements;  and  (4)  A 
combination  of  (2)  and  (3),  i.e.,  maintain 
the  proposed  criterion  but  require 
"detectable"  residuals  in  lieu  of 
residuals  of  at  least  0.2  mg/l,  and 
consider  sites  that  do  not  have 
"detectable"  residuals  but  have  HPC 
measurements  of  less  than  500/ml  to  be 
equivalent  to  sites  with  "detectable" 
residuals  for  purposes  of  determining 
compliance.  EPA  is  considering 
adoption  of  the  last  alternative 
described  above  because  the  Agency 
believes  this  option  would  fulfill  the 
same  objectives  as  the  requirements  in 
the  proposed  rule  (as  set  out  above). 
Under  the  alternative  option,  EPA 
believes  the  potential  conflict  between 
this  requirement  and  any  future 
regulations  to  control  disinfectant 
residuals  and  disinfectant  by-products, 
and  cost  impacts  resulting  from  changes 
in  disinfection  practice  to  meet  these 
requirements,  woiUd  be  minimized. 

EPA  would  like  to  receive  additional 
comments  on  the  appropriateness  of  the 
proposed  alternative,  as  well  as  the 
other  options  described  above.  EPA 
specifically  solicits  comments  on  the 
following  issues:  What  data  are 


available  to  indicate  that  "detectable" 
total  chlorine,  ftee  chlorine,  chloramine, 
or  chlorine  dioxide  residuals  would 
inhibit  growdi  of  HPC  in  the  distiibution 
system?  Would  small  systems  be 
expected  to  have  difficulty  in  meeting 
the  November  3, 1987,  proposed 
requirements?  Since  HPC  samples  must 
be  analyzed  within  eight  hours  and  in- 
house  monitoring  capability  for  small 
systems  is  generally  not  expected  to  be 
available,  would  the  option  of 
measuring  HPC  at  sites  where  residuals 
were  less  than  0.2  mg/l  (or  not 
"detectable")  be  feasible  for  small 
systems?  If  not,  what  options  should  be 
allowed  for  small  systems? 

As  noted  above,  the  proposed  rule 
would  require  that  all  surface  water 
systems  measure  the  disinfectant 
residual  in  the  distribution  system  at  the 
same  fiequency  and  locations  as 
required  for  total  coliforms  under  the 
proposed  total  coliform  rule.  If  the 
monitoring  requirements  for  total 
coliforms  in  the  distribution  system  are 
changed  ip  the  final  rule  from  what  was 
proposed,  is  it  appropriate  to  also 
change  the  requirements  for  monitoring 
the  disinfectant  residual  in  the 
distribution  system?  In  other  words, 
should  the  requirements  for  monitoring 
disinfectant  residual  in  the  distribution 
system  coincide  with  the  monitoring 
requirements  for  total  coliforms  in  the 
final  total  coliform  rule?  If  not,  what 
monitoring  requirements  for  disinfectant 
residuals  would  be  appropriate? 

2.  Continuous  Disinfection  Residual  at 
die  Entry  Point  to  die  Distiibution 
System 

The  proposed  rule  would  require  that 
all  surface  water  systems  continuously 
monitor  the  disinfectant  residual 
entering  the  distribution  system  in  order 
to  assure  a  continuous  treatment  barrier 
of  protection  fit)m  pathogenic 
organisms.  Each  system  would  be 
required  to  record  the  lowest 
disinfectant  residual  concentration 
entering  the  distribution  system  each 
day;  any  time  the  residual  was  less  than 
0.2  mg/l  would  be  considered  an  "acute" 
violation  of  a  treatment  technique 
requirement  for  purposes  of  public 
notification  (see  S  141.32(a)(iii)).  Thus, 
as  specified  in  the  revised  public 
notification  rule,  a  system  that  has  such 
a  violation  would  be  required  to  notify 
■  the  public  of  the  violation  within  72 
hours  via  electronic  media,  as  well  as 
comply  with  the  public  notification 
requirements  for  all  Tier  1  violations 
(which  include  treatment  technique 
violations). 

Commenters  made  the  following 
points  regarding  this  requirement: 


•  The  cost  for  very  small  systems  to 
install  continuous  monitoring  equipment 
is  excessive  (cited  as  about  $5,000  for 
one  analyzer  and  continuous  recorder 
with  another  unit  as  a  backup,  the 
capital  costs  would  be  $10,000). 

•  The  short-term  absence  of  a 
disinfectant  residual  at  the  entry  point 
to  the  distribution  system  should  not 
automatically  trigger  immediate  public 
notification  via  electronic  media  since 
the  actual  health  risks,  which  would 
depend  upon  site-specific 
circumstances,  may  not  be  significant. 

Based  on  these  comments,  EPA  is 
proposing  to:  (1)  Allow  systems  serving 
less  than  500  people  to  collect  and 
analyze  one  grab  sample  of  disinfectant 
residual  each  day  in  Ueu  of  continuous 
monitoring:  (2)  Require  systems  serving 
less  than  500  people  that  only  analyze 
one  grab  sample  each  day  to  collect  and 
analyze  another  disinfectant  residual 
measurement  within  four  hours  of  any 
measurement  which  is  less  than  0.2  mg/l 
(or  does  not  have  a  "detectable" 
disinfectant  residual,  as  described  in  the 
previous  section);  (3)  Require  all 
systems,  regardless  of  system  size,  to 
notify  the  State  immediately  when  the 
residual  concentration  is  less  than  0.2 
mg/l  (or,  alternatively,  when  diere  is  no 
"detectable"  residual  concentration  in 
the  water)  regardless  of  whether  or  not 
the  residual  concentration  is  restored 
within  four  hours;  and  (4)  Define  a 
violation  of  this  particular  requirement 
as  a  violation  of  a  treatment  technique 
requirement,  i.e..  Tier  1,  but  not  acute, 
for  purposes  of  public  notification,  if 
within  4  hours  the  residual  remains  less 
than  0.2  mg/l  (or,  alternatively,  a 
"detectable"  residual  concentration  has 
not  been  restored  within  4  hours).  EPA 
believes  these  changes  would  reduce  the 
cost  burden,  especially  for  small 
systems,  and  avoid  uimecessary  public 
notification,  and  still  ensure  that  any 
significant  lapse  in  disinfection  would 
be  detected. 

EPA  solicits  comments  on  these 
suggested  changes  to  the  November  3, 
1987,  proposed  rule.  Also,  if  the  final 
rule  requires  a  "detectable"  residual  in 
heu  of  a  residual  of  0.2  mg/l  in  the 
distribution  system,  should  the 
requirement  for  the  water  entering  the 
distribution  system  also  be  the  presence 
of  a  "detectable"  residual?  Should 
another  cutoff  point  (e.g.,  500  service 
connections  or  3300)  be  used  for 
determining  when  daily  grab  sample 
monitoring  could  be  used  in  lieu  of 
continuous  monitoring?  In  addition,  as 
an  added  measure  of  protection,  should 
total  coliform  measurements  be  required 
at  the  point  of  entry  to  or  in  the 
distribution  system  when  the  system 
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fails  to  ouintain  the  requiped 
disinfectant  residnal?  If  to.  what  action 
should  be  tak^n  if  tuch  samples  are 
colifonn-positive? 

3.  Turbidity  Monitoring  and 
Performance  Criteria 

Under  the  proposed  rule,  systems 
which  use  conventional  treatment  or 
direct  filtration  would  be  required  to 
monitor  the  turbidity  of  a  representative 
sample  of  filtered  water  with  one  grab 
sample  every  four  hours  when  water  is 
being  dehvered  to  the  distribution 
system.  The  system  could  substitute 
continuous  monitoring  for  grab 
sampling,  upon  State  approval,  and  use 
the  turbidity  value  for  every  four  hours 
to  determine  compliance  widi  the 
turbidity  performance  criterion.  Under 
the  proposed  rule,  for  a  system  using 
conventional  treatment  or  direct 
filtration,  the  turbidity  level  of  the 
system's  filtered  water  must  be  less  than 
or  equal  to  0.5  NTU  in  at  least  95  percent 
of  the  measurements  taken  each  month. 
For  a  system  using  slow  sand  or 
diatomaceous  earth  filtration,  the 
turbidity  level  must  be  less  than  1  NTU 
in  at  least  95  percent  of  the 
meastvements  taken  each  month.  If  ftxe 
State  determined  that  on-site  studies 
demonstrate  at  least  99.9  percent  overall 
removal/inactivation  of  Giardia  cysts, 
the  State  could  specify  a  higher 
performance  standard,  up  to  1  NTU  in  95 
percent  of  the  samples  in  a  month.  The 
basis  for  the  proposed  turbidity 
monitoring  and  performance  criteria 
was  explained  in  the  preamble  to  the 
proposed  rule  (52  FR  42200.  November  3. 
1987). 

Commenters  raised  the  following 
issues  pertaining  to  this  criterion: 

•  Monitoring  of  turbidity  either  every 
four  hours,  or  by  continuous  monitoring 
and  recording  equipment,  is  not  feasible 
for  small  systems. 

•  The  same  turbidity  performance 
criteria  should  apply  to  all  technologies 
because  the  same  water  quality  should 
be  required  for  all  systems. 

■  There  is  no  evidence  of  significant 
increased  health  protection,  in  terms  of 
avoiding  waterbome  disease  outbreaks, 
under  the  criteria  of  the  proposed  rule 
versus  the  existing  (less  stringent) 
turbidity  MCL 

•  Many  systems,  especially  smaller 
systems,  would  incur  significant  costs  to 
make  treatment  changes  to  comply  with 
the  proposed  criteria. 

For  systems  serving  less  than  500 
people,  EPA  is  considering  allowing  the 
State  to  reduce  the  monitoring  to  one 
grab  sample  per  day,  if  the  historical 
performance  and  operation  of  the 
system  indicate  effective  turbidity 
removal  under  the  variety  of  conditions 


expected  to  occor  m  that  system.  EPA 
believes  the  provision  for  reduced 
monitoring  is  appropriate  because,  for 
very  small  systems,  grab  sample 
monitoring  every  four  hours  of  operation 
is  not  feasible,  and  automated  turbidity 
monitoring  equipment  is  costly  to 
purchase  and  maintain.  At  the  reduced 
monitoring  frequency,  the  same 
performance  criteria  would  apply.  Thus, 
if  two  out  of  30  samples  taken  in  one 
month  exceed  the  turbidity  limit,  dien 
less  than  95  percent  of  the  samples 
would  meet  the  turbidity  performance 
criterion,  and  the  system  would  be  in 
violation  of  a  treatment  technique 
requirement  (hotMver,  this  would  not  be 
considered  an  acute  violation  under  the 
revised  public  notification 
requirements).  EPA  solicits  comments 
on  this  suggested  change  to  the 
November  1987  proposed  rule. 

EPA  believes  that  it  is  feasible  for 
most  systems  using  conventional 
treatment  or  direct  filtration  to  achieve 
the  turbidity  performance  criterion  of  0.5 
NTU  (see  52  FR  42200.  42205-42206).  and 
that  this  turbidity  level  is  generally 
necessary  to  achieve  at  least  99  percent 
removal  of  Giardia  cysts  under  all 
conditions  of  raw  water  quahty.  In 
addition.  EPA  believes  it  is  generally 
necessary  for  systems  using 
conventional  treatment  or  direct 
filtration  to  meet  the  proposed  turbidity 
limit  in  order  to  achieve  at  least  9ftA 
percent  removal/inactivation  of  Giardia 
cysts  with  filtration  and  disinfection. 
EPA  recognizes  that  many  existing 
filtered  systems  may  currently  not  be 
meeting  the  proposed  turbidity  Kmit; 
however,  EPA  believes  that  most  of 
these  systems  would  be  able  to  meet  the 
proposed  limits  with  treatment 
modifications  that  involve  very  low 
costs  (see  Table  VII-3. 52  FR  42206). 

EPA  recognizes  that  it  may  be 
possible  for  some  systems  that  are  sot 
meeting  the  proposed  turbidity 
performance  criteria,  depending  upon 
raw  water  quality  and  other  treatment 
characteristics,  to  achieve  the  overall 
minimum  (or  better)  removal  and/or 
inactivation  of  Giardia  cysts.  Therefore, 
the  proposal  allows  for  the  Slate  to 
specify  higher  turbidity  performance 
criteria  up  to  1  NTU  if  the  system  can 
demonstrate  to  the  State  that  it  is 
achieving  at  least  99.9  percent  removal/ 
inactivation  of  Giardia  cysts  by 
filtration  and  disinfection.  EPA  has 
developed  draft  guidelines  for  making 
such  determinations  in  the  October  8, 
1987.  "Draft  Guidance  Manual  for 
Compliance  With  the  Filtration  and 
Disinfection  Requirements  for  Public 
Water  Systems  Using  Surface  Water 
Sources"  ("draft  Guidance  Manual"). 
One  of  the  recommended  approaches  in 


the  draft  Guidance  Manual  is  to 
determine,  by  pilot  plant  stucfies,  the 
percent  removal  of  particles  equivalent 
in  size  to  Giardia  cysts  and  to  combine 
this  with  the  percent  inactivation  of 
Giardia  cysts  achieved  by  disinfection, 
as  determined  from  CT  values  (the  CT 
value  is  the  product  of  residual 
disinfiectant  concentration  "C"  in  mg/1 
and  the  diainfiectant  contact  time 'T"  in 
minutes]  to  determine  the  overall 
removal  and/or  inactivation.  The 
proposal  would  also  allow  for 
demonstrations  for  one  system  to  apply 
to  another  system  with  the  same  design 
and  operating  conditions  and  similar 
source  water  quality. 

EPA  is  considering  modifying  the 
November  1987  proposed  criteria  to 
allow  the  Stote  to  determine  whether 
the  system  is  achieving  the  minimum 
performance  requirement  of  99.9  percent 
removal/inactivation  of  Giardia  cysts  at 
filtered  turbidities  up  to  no  more  than  1 
NTU  95  percent  of  the  time,  without  any 
required  showing  by  the  system  (e.g.. 
pilot  plant  study  results).  Such  a 
determination  could  be  based  upon  an 
analysis  of  existing  design  and  operating 
conditions  (e.g.,  adequacy  of  treatment 
prior  to  filtration,  percent  turbidity 
removal  across  the  entire  treatment 
chain,  and  stringency  of  disinfection), 
and/or  perfonnance  relative  to  certain 
water  quality  characteristics  (e.g.. 
microbiological  analysis  of  the  filtered 
water,  and  particle  size  counting  before 
and  after  the  filter).  Under  this  option, 
the  State  could  consider  such  factors  as 
source  water  quality  and  system  size  in 
determining  the  extent  of  analysis 
necessary  (e.g..  whether  a  pilot  plant 
demonstration  would  be  needed).  In  the 
final  Guidance  Manual,  EPA  intends  to 
provide  additional  guidance  to  the 
States  for  determining  when  higher 
turbidity  perfonnance  criteria  could  be 
allowed. 

Also,  EPA  notes  that  Section  1416  of 
the  SDWA  allows  States  to  grant  one- 
year  exemptions  to  systems  which 
cannot  meet  the  treatment  requirements 
in  the  time  specified  due  to  "compelling 
factors"  (which  may  include  economic 
factors)  if  they  determine  that  the 
exemption  would  not  result  in  an 
unreasonable  risk  to  health.  The  initial 
one-year  exemptions  may  be  extended 
for  op  to  three  additional  years  if  certain 
^  requirements  are  met.  Systems  with  500 
or  fewer  service  connections  are  eligible 
for  additional  two-year  extensions  of 
the  exemptions  if  the  system  is  taking  all 
practicable  steps  to  meet  the  standard. 
(See  Section  1416  of  the  Safe  Drinking 
Water  Act  for  a  more  complete 
description  of  the  standards  for 
exemptions.) 


EPA  soUoHs  iafennation  on  the 
foUoiwing  iaauea  related  to  the  proposed 
toAidity  perfonnaiioe  criteria:  What 
criteria  ahould  be  used  to  aflow  tyatems 
to  exceed  the  turbidity  limit  of  0.5  NTUr 
What  tfeatment  awdiflcationa  have 
systems  attamptad  Ifaat  atill  resalt  in 
falfaue  to  aMct  the  proposed  turbidity 
performoace  critatiaf  Do  source  water 
ccoditions  exist  that  make  it 
•  unreasoaable  to  expect  certain  systems 
to  achieve  filtered  tvater  turbidities  of 
less  than  05  NTU?  Should  anotfier  cutoff 
point  (e-g..  SOO  service  connections)  be 
used  for  detennining  ndwn  once  a  day 
ffab  sample  monitoring  fior  tubidity 
might  be  appropriate?  Are  data 
available  that  indicate  effective  Giardia 
cyst  removal  at  higher  turbidity  limite 
than  those  which  have  been  proposed? 
Are  EPA's  estimated  costs  for  systems 
to  upgrade  to  meet  tiie  proposed 
tiirbiditjr  puformanoe  criteria 
reasonable  (see  TaUe  VU-^  52  FR 
,42206)?  In  responding  to  this  last 
questimi.  EPA  would  espedally 
appreciate  detailed  system  level  coste 
where  all  assumptions  are  explicit  and 
total  coste  are  reported  in  oente  per  1000 
gallons  of  water  produced. 
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4.  CT  Values 

To  avoid  filtration,  the  proposed  rule 
would  require  surface  water  systems  to 
disinfect  and  to  achieve  at  least  99.9 
percent  and  9(L99  percent  inactivation  of 
Giardia  lamblia  cyste  and  enteric 
viruses,  respectively,  as  determined  by 
CT  values.  Hie  proposed  rule  would 
reqiure  filtered  systems  to  dismfect.  and 
'for  the  overall  treatment  (i.e.,  filtration 
and  disinfection)  to  achieve  at  least  99.9 
percent  removal/inactivation  and  99.99 
percent  removal/inactivatton  of  Giardia 
cysts  and  enteric  viruses,  respectively. 
The  State  would  determine  whether  tiie 
system  compUes  with  the  overall 
.treatment  performance 'requirement  for 
Giardia  lamblia  cysts  and  enteric 
viruses.  In  the  draft  Guidance  Manual, 
EPA  recommends  that,  in  general, 
filtration  (with  any  pretreatment 
appropriate  for  the  specific  technology 
used)  should  be  assumed  to  achieve  at 
least  99  percent  removal  of  Giardia 
lamblia  cyste  and  90  percent  removal  of 
enteric  viruses.  ThereJfbre,  in  order  for  a 
system  which  is  filtering  to  achieve  at 
least  88.9  percent  and  89.99  percent 
removal/inactivation  of  Giardia  iamblia 
cyste  and  enteric  viruses,  re8pe<:tively, 
the  system  should  providie  disinfection 
wfaidi  achieves  at  least  a  90  percent 
inactivation  of  Gianiia  lamblkt  cyste. 
With  the  possible  exception  of 
chikmoilnas.  CT  vahies  which  adiieve 
.greater  than  a  GO  peroeat  inacOvation  of 
Giardia  tambHa  eyste  would  be 
ejqpected  to  achieve  greatar  ftaa  a  88  JB 


percent  iaactivafion  of  enteric  vfanses; 
thus,  a  system  vidddi  achieves  greater 
than  50  percent  inactivation  of  Giardia 
lamblia  cyste  would  also  satirfy  HbB 
overall  miniraum  performance 
requirement  for  enteric  vinises. 

Q*A  received  the  fcHlowing  commente 
about  the  CT  values  presented  in  tiie 
proposal: 

•  The  date  base  used  to  establish  CT 
values  is  not  substantial. 

•  The  proposed  safety  factors 
associated  wiA  the  CT  values  are 
excessive. 

•  The  proposed  CT  values  are  based 
on  laboratory  data  whidi  might  not 
reflect  field  conditions. 

•  The  methods  prescribed  in  the 
proposed  rale  and  draft  Guidance 
Manual  for  calculating  "C  and  *T"  to 
determine  "CT"  are  overiy  conservative. 

•  For  filtered  systems,  the  guidelines 
restricting  predisinfection  crc^t  to 
water  wi&  low  turbidity  is  unwarranted. 

•  The  me&ods  prescribed  in  die 
proposed  rule  and  Guidance  Manual  for 
calculating  ozone  CT  values  are  not 
reasonable  given  the  nature  of  ite  rapid 
decomposition  in  water  and  the  nature 
of  ite  application  in  contact  basins. 

•  The  CT  values  for  ozone  in  the 
proposed  rule  were  based  upon  ozone 
measurement  using  the  Idiometric 
method  wfaidi  measures  ozone  and  &ee 
radicals,  whereas  the  proposed  rule 
would  require  systems  to  measure  ozone 
using  the  Indigo  method  (which  oidy 
measures  ozone  residuals).  EPA  should 
allow  the  Idiometric  method  to  be  used 
for  measuring  ozone  residuals  to 
determine  "C" 

•  More  flexibility  is  needed  for 
demonstrating  that  chloramines  are  an 
adequate  primary  disinfectent  when 
long  contact  times  are  used. 

In  sum.  many  industry  commenters 
claim  that  most  filtered  systems  would 
not  be  able  to  achieve  the  percent 
inactivations  recommended  in  the 
Guidance  Manual  using  their  current 
disinfection  practice,  lliese  commenters 
further  daim  that  since  there  is  no 
evidence  of  waterbome  disease 
assodated  with  current  conventional 
treatment  systems  that  are  properly 
operated,  the  CT  values  recommended 
In  the  draft  Guidance  Manual  are  not 
justified.  In  addition,  some  commenters 
daim  that  the  same  argument  ai^lies  to 
many  unfiltered  supplies. 

EPA  is  considering  all  of  the  above 
issues  and  commente  in  the 
development  of  the  final  rule  and  final 
Guidance  Manual.  Spedfically,  the 
Agency  is  currently  reevaluating  the 
basis  for  the  CT  values  in  ttie  November 
3, 1987,  proposed  rule  and  in  tha  draft 
Guidance  Manual.  As  a  resuh  of  this 


analysis,  which  is  not  yet  complete,  the 
CT  values  in  the  final  rule  and  final 
Guidance  Manual  may  change  from 
those  which  were  proposed.  EPA  solidts 
comment  on  the  rationale  that  should  be 
used  for  deteiminiqg  appropriate  CT 
values  and  methods  for  their 
calculation. 

In  addition,  based  on  analysis  of 
existing  date  and  commente  received  to 
date.  EPA  is  considering  adopting 
certain  changes  to  &e  proposed  rule  and 
draft  Guidance  Manual  regarding  the 
determination  of  CT  values  by  pubHc 
water  systems.  EPA  solidte  comment  on 
these  changes,  which  are  described 
below: 

a.  Calculation  of  CT  values  for  ozone. 
Under  the  proposed  rule,  systems 
without  filtration  would  be  roquired  to 
calculate  CT  values  for  ozone  using  the 
same  methodology  as  for  other 
disinfectants,  Le.,  the  ozone 
concentration  would  be  measured  at 
some  point  prior  to  die  application  of 
any  otiier  disinfectant  Because  ozone  is 
hi^y  reactive  and  dissipates  quickly, 
measuring  ozone  at  the  effluent 
downstream  of  the  contect  basin,  as 
specified  in  the  proposal,  could  grossly 
underestimate  or  overestimate  (in  the 
case  of  a  counter  current  reactor)  the 
actual  CT  value.  Thus.  EPA  is  now 
considering  allowing  the  Stete  to 
determine  on  a  case-by-case  basis,  for 
each  system  using  ozone,  how  ozone 
concentrations  should  be  measured  for 
the  purpose  of  calrailating  whether  the 
CT  values  in  the  rule  have  been  met 
EPA  would  recommend  in  the  final 
Guidance  Manual  how  "C"  and  "T" 
should  be  determined  for  the  purpose  of 
obtaining  a  CT  value.  In  prindpal,  EPA 
intends  to  revise  the  draft  Guidance 
Manual  to  recommend  that  the  system 
determine,  during  peak  hourly  flow,  the 
profile  of  ozone  concentration  across  the 
contact  basin,  or  each  contact  basin  in 
the  case  of  multiple  stage  reactors,  and 
use  the  average  concentration  in  lieu  of 
the  effluent  concentrations  to  determine 
"C."  The  average  concentration,  "C," 
could  be  calculated  across  any  reactor 
in  which  there  was  a  measureable 
concantratfon  of  ozone  in  the  effluent  (or 
influent  in  the  case  of  a  counter  current 
reactor).  This  approach  would  provide  a 
more  representative  measurement  of 
ozone.  This  guidance  would  also  apply 
to  filtered  systems  using  ozone  for 
determining  their  CT  values.  EPA  still 
intends  to  require  that  ozone  residual  be 
measured  using  the  Indigo  method; 
however,  EPA  is  considering  lowering 
the  proposed  CT  values  for  ozone  since 
they  were  originally  based  upon 
measutemente  using  the  Idiometric 
method. 
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According  to  the  draft  Guidance 
Manual  within  the  contact  basin,  "T* 
should  be  based  upon  the  time  it  would 
take  the  tracer  concentration  in  the 
effluent  to  reach  10  percent  of  the  tracer 
concentration  in  the  influent  (i.e..  the  Tw 
value}  during  peak  hourly  flow. 
Commenters  have  suggested  diat  this  is 
unrealistic  especially  for  ozone  applied 
in  a  contact  basin,  which  simulates  a 
completely  mixed  reactor.  Some 
commeuiers  have  suggested  tfiat  the  Tte 
value  during  peak  hourly  flow,  rather 
than  the  Ti*  value,  be  used  in  the  CT 
calculation.  EPA  has  concerns  about 
adopting  such  a  guidelhie  for  ozone  (or 
for  other  disinfectants)  because  at  the 
Tao  value,  only  50  percent  of  the  water  is 
receiving  the  contact  time  necessary  to 
meet  the  designated  CT  value  (versus  90 
percent  of  the  water  receiving  the 
contact  time  to  meet  the  designated  CT 
value  if  the  Ti*  value  were  used].  EPA 
solicits  additional  comments  on  this 
particular  issue.  Should  another 
methodology  be  used  for  determining 
"T'  in  ozone  reactors?  Is  it  appropriate 
to  allow  use  of  Tm  for  CT 
determinations  for  ozone  versus  Tio  for 
CT  values  for  other  disinfectants,  given 
that  the  CT  values  in  the  rule  for  ozone, 
extrapolated  from  laboratory  data,  are 
based  upon  a  much  larger  safety  factor 
than  are  the  CT  values  for  chlorine?  If 
the  revised  method  for  calculating  "C* 
and  the  procedure  for  determining  *T" 
(i.e..  using  the  Tio  value]  were  adopted, 
are  the  proposed  CT  values  for  ozone  in 
unfiltered  supplies  in  the  November  1987 
proposed  rule,  and  the  recommended  CT 
values  for  filtered  water  supplies  in  the 
draft  Guidance  Manual,  feasible  for 
systems  to  achieve? 

b.  Chlommines.  Under  the  proposed 
rule,  unfiltered  supplies  using 
chloramines  could  demonstrate,  through 
the  use  of  a  State-approved  protocol  for 
on-site  disinfection  challenge  studies, 
that  lower  CT  values  than  uiose 
indicated  in  the  rule  achieve  the 
required  percent  inactivation.  This 
provision  is  included  for  chloramines. 
but  not  for  other  disinfectants,  because 
chloramination.  as  conducted  in  the 
field,  is  more  effective  than  using 
preformed  chloramines.  (The  CT  values 
in  the  rule  are  based  on  laboratory  data 
using  preformed  chloramines.] 

The  draft  Guidance  Manual 
recommends  that  animal  infectivity 
studies  be  used  to  determine  the  CT 
values  necessary  to  achieve  99.9  percent 
inactivation  of  Giardia  cysts  and  that 
the  MSi  bacteriophage  be  used  as  an 
indicator  to  determine  CT  values 
necessary  to  achieve  99.99  percent 
inactivation  of  enteric  viruses.  EPA 
believes  that  other  methodologies  also 


may  be  appropriate.  In  the  final 
Guidance  Manual,  EPA  intends  to 
recommend  that  the  procedure  for 
evaluating  disinfection  efficiency  of 
Giardia  cyst  inactivation  using 
excystation.  discussed  by  Hpfi^  et  al^ 
1985,  be  allowed  to  determine  CT  values 
for  achieving  up  to  90  percent 
inactivation  of  Giardia  cysts  using 
chloramines.  EPA  intends  to  recommend 
that  CTw  J  values  (CT  values  necessary 
to  achieve  99.9  percent  inactivation)  be 
estimated  based  upon  multiplying  CTw 
values,  determined  using  excystation.  by 
two:  CTm.*  values  cannot  be  directly 
determined  using  excystation  because  of 
the  constraints  of  the  me&odology. 
Multiplication  by  the  factor  of  two, 
rather  than  1.5,  provides  a  margin  of 
safety  more  conservative  than  the 
assumption  of  direct  extrapolation  using 
first  Older  kinetics.  In  the  final  Guidance 
Manual  EPA  also  intends  to  recommend 
that  Giardia  muris  cysts  be  allowed  to 
be  used  as  a  model  for  Giardia  lamblia 
cysts  using  excystation.  since  results  of 
disinfection  experiments  using 
excystation  to  measure  viability 
consistently  indicate  that  Giardia  muria 
cysts,  which  apparently  are  not 
pathogenic  to  hmnans,  are  more 
resistant  to  inactivation  than  Giardia 
lamblia  cysts.  The  final  Guidance 
Manual  would  also  recommend  use  of 
excystation,  as  described  by  Hoff,  et  al. 
1965,  to  determine  {>ercent  Giardia  cyst 
inactivation  in  filtered  systems  to 
demonstrate  the  effectiveness  of 
chloramines  as  a  primary  disinfectant 
(e.g..  90, 95,  or  99  percent  inactivation,  as 
needed).  EPA  intends  to  conduct  a 
workshop  in  1988  to  demonstrate  how 
excystation  can  be  used  for  determining 
CT  values  for  systems  using 
chloramines.  EPA  also  intends  to 
recommend  in  the  final  Guidance 
Manual  that  systems  using  chloramines 
for  primary  disinfection  be  required  by 
the  State  to  monitor  the  water  entering 
the  distribution  system  on  a  regular 
basis  for  HPC  and,  in  general  maintain 
levels  of  less  than  ten  organisms/ml 
using  the  standard  pour  plate  procedure. 
According  to  Geldreich,  et  al.  (1987), 
HPC  is  a  good  overall  indicator  of 
treatment  efficiency  and  the  density  of 
heterotrophic  bacteria  in  the  plant 
effluent  can  easily  be  maintained  at  less 
than  ten  organisms/ml. 

EPA  solicts  comment  on  the  above 
criteria.  EPA  also  requests  comment  on 
whether  other  methodologies  or 
performance  criteria  would  be 
appropriate  for  determining  whether 
chloramines  should  be  allowed  as  a 
primary  disinfectant 

c.  Predisinfection  credit  In  the  draft 
Guidance  Manual  EPA  recommends 


that  in  filtered  water  siqipUes, 
disinfection  credit  toward  Giardia  and 
virus  inactivation  only  be  allowed  if  the 
turbidity  in  the  water  is  leas  than  5  MTU 
and  1  MTU,  respectivaiy.  EPA  intends  to 
delete  this  recommendation  and  allow 
credit  for  disinfection  of  Giardia  and 
viruses  prior  to  filtration,  regardless  of 
the  turi)idity  level  because  EPA 
believes  it  is  reasonable  to  assume  that 
any  pathogens  present  in  the  water 
wrould  either  be  removed  along  with  the 
turbidity  removed  by  filtraticm.  or  be 
directly  exposed  to  disinfection.  The 
time  of  exposure  (i.e..  the 'T" 
disinfectant  contact  time,  in  "CT'),  ^)(pe 
of  disinfectant  disinfectant 
concentration,  and  the  pH  and 
temperature  of  the  water  would 
determine  the  amount  of  inactivation 
that  is  achieved.  Percent  inactivation 
achieved  by  disinfection  for  each  unit 
process  prior  to  filtration  would  be 
based  upon  CT  values,  where  "C*  is 
measured  at  the  end  of  each  unit 
process  (with  the  exception  of  ozone,  as 
previously  described],  and  T,"  as 
determined  by  tracer  studies,  is 
measured  across  each  unit  process. 

d.  Other  issues.  In  the  November  1967 
proposal  EPA  solicited  comment  on  the 
appropriateness  of  various  criteria 
specifically  related  to  the  "CT"  concept 
in  the  proposed  rule  and  the  draft 
Guidance  Manual  (52  FR  42209).  EPA 
would  like  to  receive  additional 
comments  on  the  following  questions. 

Are  the  recommended  general 
guidelines  that  filtration  can  be  assumed 
to  achieve  at  least  a  99  percent  removal 
of  Giardia,  and  that  sudi  systems 
should  achieve  at  least  90  percent 
inactivation  of  Giardia  by  disinfection, 
in  order  to  satisfy  the  overall  99.9 
percent  removal/inactivation 
requirement  appropriate?  Under  what 
circumstances  should  systems  which 
achieve  less  than  90  percent  inactivation 
by  disinfection  be  considered  to  achieve 
the  overall  removal/inactivation 
requirement  of  99.9  percent  for  Giardia 
cysts?  What  data  are  available  to 
indicate  disinfection  efficiencies  for 
Giardia  cyst  and  enteric  virus 
inactivation  at  high  pH  conditions 
encountered  in  such  unit  processes  as 
lime  softening?  What  data  are  available 
to  indicate  that  systems  are  meeting  the 
overall  minimum  performance 
requirements  (99.9/99.99  percent 
removal/inactivation  of  Giardia  and 
viruses)  without  meeting  the  proposed 
minimum  turbidity  criteria  and/or  CT 
values? 

The  draft  Guidance  Manual  suggests 
that  systems  using  conventional 
treatment  or  slow  sand  filtration,  with 
source  water  low  in  total  coliform 
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concentrations,  might  in  some 
circumstances  be  allowed  to  achieve  as 
little  as  SO  percent  inactivadon  of 
Giardia  q^  (which  is  also  considered 
to  achieve  greater  than  a  9S.99  percent 
inactivation  of  enteric  viruses],  and  still 
be  considered  as  meetiag  the  overall 
minimum  performaoca  criteria.  Are  sud> 
,  guidelines  appropriate? 

Should  CT  values  tot  unfiltered 
systems  be  included  in  the  Guidance 
Manuel  rather  than  in  the  rule?  One  of 
the  major  reaseos  why  EPA  included  CT 
values  for  unfiltered  qrstems  in  the 
proposed  rule  was  to  make  the 
determination  of  whether  filtration 
should  be  reqtiired  to  be  more  self- 
implementing.  To  the  extent  the  final 
rule  contains  self-implementing  criteria, 
the  system  knows  what  it  is  required  to 
do  from  the  face  of  the  rule,  a  judgment 
by  the  State  (either  a  system-specific 
decision,  or  the  State's  own  self- 
implementing  criteria)  is  unnecessary. 
Because  self-implementing  criteria 
minimize  fransactional  costs  and  are 
easier  to  enforce,  they  are  generally 
desirable.  However,  since  self- 
implementing  criteria  do  not  allow  for 
site-specific  considerations,  they  are  not 
always  appropriate.  As  proposed,  the 
disinfection  requirements,  as  they  relate 
to  CT  values,  are  self-implementing  for 
unfiltered  systems,  but  not  for  filtered 
systems. 

Other  reasons  why  EPA  included  CT 
values  in  the  rule  for  imfiltered  systems, 
versus  not  for  filtered  systems,  were:  (1) 
For  free  chlorine,  which  is  the  most 
widely  used  disinfectant  more  data  are 
■available  on  which  to  base  the  CT 
.values  required  for  unfiltered  systems 
than  there  are  for  filtered  systems:  (2)  In 
general  unfiltered  supplies  are  at 
greater  risk  to  waterbome  disease  than 
are  filtered  suppUes  and.  therefore, 
depending  upon  the  technology  in  place, 
source  water  quality,  and  issues  relating 
to  disinfectant  by-products,  States 
should  have  less  flexibility  in  setting 
disinfection  requirements  for  unfiltered 
systems;  and  (3)  The  proposed  rule 
includes  self-implementing  turbidity 
performance  criteria  for  filtered  suppUes 
that  in  part,  serve  as  an  indicator  for 
Giardia  cyst  removal  widiout  CT  values 
in  the  rule  for  unfiltered  systems,  there 
would  be  no  self-implementing  indicator 
for  the  level  of  Giardia  cyst  inactivation 
in  these  systems.  Is  EPA's  rationale  for 
including  CT  values  in  the  rule  for 
unfiltered  systems  but  not  for  filtered 
systems  reasonable? 

For  unfiltered  systems,  is  it 
reasonable  to  include  in  the  rule  CT 
values  for  some  disinfectants  (e.g., 
chlorine]  and  not  for  others  (e.g.,  ozone), 
.leaving  the  latter  to  guidance,  depending 


on  the  amount  of  data  diat  is  available 
for  a  givea  diafatf eetaat  Shoidd  EPA 
include  CT  vahies  In  the  nde  for 
unfihared  aappfies  for  all  disinfectants 
and  give  States  die  option  of  allowing 
lower  CY  vahaea  based  on  site-epecific 
studies  in  wdydi  (he  system 
demonstrates  diat  disinfection  achieves 
at  least  88.9  percent  and  9e.W  percent 
inactivation  of  Giardia  cysts  and  enteric 
viruses,  respectively?  Should  CT  values 
for  filtered  systems  be  included  in  the 
rule,  rather  than  leaving  them  in 
guidance?  What  rationale  should 
support  EPA's  decisions  on  these  issues? 

nL  Economk  Inqiaot 

The  additional  regolatoty  options  and 
clarification  in  diis  notice  wodd  have 
varying  effects  on  the  total  cost  of  the 
compliance  with  the  rules.  In  most 
cases,  costs  would  be  lower  than  the 
proposed  rules. 

Following  is  a  brief  discussion  of  the 
cost  implications  of  the  changes 
discussed  in  the  two  proposed  rules. 
Where  dollar  values  are  shown,  the 
estimates  should  be  considered  highly 
approximate.  They  will  be  refined  by  the 
time  the  rule  is  promidgated. 

1.  Coliform  Rule 

•  Number  of  sampling  sites.  States 
would  incur  additional  costs  to  review 
each  system's  sampUng  plan  but  system 
would  have  reduced  costs  due  to  need  to 
identify  fewer  locations. 

These  costs  are  expected  to  be 
negligible. 

•  Public  notification  for  a  single  fecal 
coliform-positive  sample.  Latitude  given 
to  the  States  is  expected  to  result  in 
fewer  notifications,  but  maintain  the 
follow-up  requirement  with  lower 
attendant  costs. 

•  Monitoring  frequency.  The 
reduction  in  monitoring  frequency  for 
systems  serving  fewer  that  500  people  is 
expected  to  reduce  the  "best  case"  cost 
estimate  fit>m  $72  million/year  to  $55 
million/year. 

•  Sanitary  surveys.  No  significant 
change  in  costs. 

•  Number  of  repeat  samples.  Several 
options  for  a  reduction  in  the  number  of 
repeat  samples  are  presented.  A 
representative  estimate  of  the  savings  is 
less  dian  one  million  dollars  per  year, 
nationwide.  The  savings  to  any 
particular  small  system  could  be  40 
percent  of  previous  estimates. 

•  Long-term  MCL  No  significant 
change  in  costs  is  expected,  since  the 
numbier  of  samples  taken  would  remain 
unchanged.  There  may  be  some  small 
savings  in  implementation  costs  to  the 
States  becaufwt  they  will  not  have  to 
track  systems  for  more  than  one  year. 


•  Analytical  me^ode  for  conforms. 
Costs  for  oolifom  testiiig  are  expected 
to  decrease  significantly,  perhaps  as 
much  as  33  percent  with  the  use  of  the 
Autxtanaiysis  CoUsft  last  The  test  is 
simpler  and  less  labor-intensive  than 
existing  methods.  In  addition,  systems 
may  be  pennitted  to  test  for  K  coli  in 
place  of  fecal  coBionns.  Testing  £or  EL 
coli  by  the  Autoanalysis  Colilert  method 
can  be  done  at  no  additional  cost  since 
it  merely  involves  viewiog  a  total 
coliform-positive  culture  under  an 
ultraviolet  l^t 

•  Qtwifications  and  comxtiooB  to  the 
proposed  coliform  rule.  The  compliance 
costs  for  noncommunity  water  systems 
are  ei^ected  to  be  less  because 
monitoring  requirements  are  tied  to 
population  served,  and  the  definition  of 
population  served  would  be  changed 
from  total  monthly  population  to 
average  daily  population.  National  costs 
might  drop  by  as  much  as  10  percent. 

2.  Surface  Water  Treatment  Rule 

•  Disinfection  residual  in  the 
distribution  system.  Other  than  the 
costs  for  monitoring,  and  the  costs  for 
systems  not  currently  disinfecting  to 
install  disinfection,  the  costs  assumed 
for  compliance  with  this  criterion  were 
assumed  to  be  negligible  under  the 
proposed  rule.  Based  on  public 
comments  received,  it  appears  that  EPA 
may  have  underestimated  the  cost 
associated  with  this  criterion.  If  EPA 
adopted  the  option  discussed  in  this 
notice  the  cost  impacts  for  complying 
with  this  criterion  would  be  reduced. 
EPA  anticipates  that  the  national  costs 
associated  with  complying  with  this 
criteria,  modified  according  to  the 
option  discussed  in  this  notice,  would  be 
very  small  relative  to  the  other  costs  for 
complying  with  this  rule.  EPA  is 
currently  evaluating  these  costs  and 
solicits  comment  on  data  that  might  be 
considered  in  this  analysis. 

•  Continuous  disinfection  residual  at 
the  entry  to  the  distribution  system.  A 
change  from  continuous  monitoring  to 
the  use  of  a  grab  sample  for  systems 
serving  fewer  than  500  people  is 
expected  to  reduce  national  costs  from 
$8.8  million  to  $4.3  million  per  year. 
System  level  costs  of  residual 
monitoring  would  drop  by  65  percent. 

•  Turbidity  monitoring  and 
performance  criteria.  These  changes  are 
expected  to  reduce  national  costs  from 
$3.5  million  to  $1.6  miUion  per  year. 
System  level  costs  of  turbidity 
monitoring  would  drop  by  65  percent 

•  CT  values.  The  various  changes 
under  consideration  would  reduce  the 
cost  of  compliance  compared  to  the 
proposed  nile  for  unfiltered  systems. 


16358 


Fadaial  Ragister  /  Vol.  53,  No.  88  /  Friday.  May  8.  1988  /  Propo«ed  Rales 


However,  a  review  of  the  public 
comments  suggests  that  the  costs  in  die 
proposed  rule  may  have  been 
underestimated  for  filtered  systems. 
Although  CT  values  are  not  specified  in 
the  rule  for  filtered  systems,  the 
Guidance  Manual  recommends  different 
levels  of  disinfection  as  a  function  of 
different  source  water  quality  criteria. 
Under  the  proposed  rule,  EPA  assumed 
that  costs  for  filtered  systems  to  modify 
existing  disinfection  practice  to  be 
negligible  when  compared  with 
treatment  costs  to  upgrade  filtration 
practice.  EPA  is  currently  evaluating  the 
national  costs  for  filtered  systems  to 
upgrade  disinfection  to  meet  the 
guidelines  that  will  be  recommended  in 
the  final  Guidance  Document  This 


analysis  is  not  yet  complete  because,  as 
already  mentioned,  the  CT  values  are 
under  consideration  for  change. 

The  Agency  solicits  comments  on  its 
use  of  the  population-based 
discriminator  found  throughout  the  rule 
package.  Generally,  monitoring 
requirements  are  less  onerous  for 
systems  which  serve  fewer  than  500 
people.  EPA  would  Uke  comments  on 
alternative  size  discriminators,  for  all 
elements  of  the  filtration  and  coliform 
rule  including  the  use  of  service 
connections  in  place  of  population. 

rv.  Request  for  Public  Comments 

EPA  welcomes  any  comments  on  the 
November  3, 1987,  proposed  rules,  as 
well  as  comments  on  the  specific  issues 
and  options  described  in  this  notice. 


v.autkNi 

Hoff,  J.C  Rice,  E.W.,  and  Schaefer,  F.W. 
Comparison  of  Animal  Intsctivity  and 
Excystatlon  as  Measures  of  CiardJa  muris 
Cyst  Inactivation  by  Chlorine.  AppL  Environ. 
Microbiol.  50:1115-1117. 1985. 

Geldreich.  EE.,  Greenberg.  CJi,  Haas. 
CM..  Hoff.  J.C,  Karlin.  R-J.,  Martin,  Jm  Moser, 
R.H.,  Regunathon,  P.,  Reidi,  K.,  and 
Victoreen,  H.  Organisms  in  Water  Committee 
Report:  Microbiological  Considerations  for 
Drinking  Water  Regulation  Revisions.  ]our. 
AWWA.  pp.  81-8a  May  1987. 

Date:  April  27, 198& 
Rebecca  W.  Hamnar, 
Acting  Assistant  Administrator  for  Water. 
[FR  Doc.  88-10080  Filed  5-S-88;  &46  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  21. 25,  and  36 

[Docket  Na  23340  AmendfiMfrt  No*.  21-«2. 
2S-63.  and  36-15] 


Standards  Governing  the  Noise 
Certification  of  Aircraft 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


SUMMAWy:  This  final  rule  revises  certain 
provisions  of  the  regulations  prescribing 
requirements  for  aircraft  noise 
certification  to  make  them  more 
understandable  and  easier  to  use.  This 
amendment  also  contains  substantive 
regulatory  changes  simplifying  noise 
certification  test  and  recordkeeping 
requirements.  This  regulation  is  part  of 
the  President's  regulatory  reform 
program  and  is  based  on  the  body  of 
good  engineering  practice  that  has 
developed  since  the  original  adoption  of 
Part  36  in  1969.  It  also  reflects  comments 
received  from  the  general  public  and  the 
aviation  industry  in  response  to  a 
Petition  for  Rulemaking  &om  the 
Aerospace  Industries  Association  of 
America  and  to  an  FAA  Notice  of 
Proposed  Rulemaking. 
EFFECnvt  DATE  Effective  date  of  this 
amendment  is  May  6, 1988. 
fOR  nJNTHCR  INFOKMA-nON  CONTACT: 
Mr.  Harvey  VanWyen,  Noise  Policy  and 
Regulatory  Branch  (AEE-110),  Noise 
Abatement  Division.  Office  of 
Environment  and  Energy,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington.  DC  20591,  Telephone  (202) 
267-3558. 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  revision  is  to  amend 
portions  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  36)  and  amend 
references  in  Part  36  contained  in  other 
parts  (14  CFR  Parts  21  and  25).  This 
amendment  is  based  on  Notice  No.  85-2 
(50  FR  4172.  January  29. 1985). 
Comments  were  invited.  All  comments 
have  been  received  and  considered  in 
the  issuance  of  this  final  rule. 


Synopsis  of  the  Proposal 

Part  36  of  the  Federal  Aviation 
Regulation  (14  CFR  Part  36)  contains 
noise  standards  for  aircraft  type  and 
airworthiness  certification.  As  the  part 
is  currendy  organized.  Subparts  B  and  C 
and  Appendices  A.  B.  and  C  apply  in 
part  to  transport  category  large 
airplanes  and  subsonic  turbojet 
powered  airplanes  regardless  of 
category.  This  amendlment  revises  these 


sections  of  th«-part  to  better  reflect  the 
actual  teoknical  basis  for  noise 
certification  of  aircraft.  Substantive 
changes  are  made  in  the  noise 
certification  testing,  recordkeeping  and 
reporting  requirements.  The  Federal 
Aviation  Administration  (FAA)  lias 
found  that  while  there  will  be  a 
substantial  cost  reduction  realised  as  a 
result  of  these  changes,  there  wall  be  no 
net  increase  or  decrease  in  nqisc 
standard  compliance  stringency  for  any 
class  of  aircraft.  Ftuiher,  this 
amendment  will  not  result  in  any 
increase  or  decrease  in  aircraft  noise 
levels. 

Changes  in  Test  Requirements 

This  amendment  to  the  noise 
certification  test  requirements  is 
intended  to  simplify  the  noise  test 
procedures,  to  clarify  the  purpose  of  the 
tests,  to  update  equipment  specifications 
to  better  accommodate  the  use  of  modem 
digital  electronics,  and  to  further  reduce 
the  number  of  flight  tests  conducted 
solely  for  approval  of  relatively  minor 
aircraft  modifications.  One  such  diange 
involves  decreasing  from  four  to  two  the 
minimum  number  of  sideline  noise 
measuring  stations  which  are  used  to     , 
define  thejnaxinuun  sideline  noise.  By 
placing  the  remaining  microphones  on 
either  side  of  the  point  where  the  jet 
aircraft  reaches  1000  feet  or  1440  feet 
altitude  (AGL).  the  maximum  aircraft 
noise  can  be  accurately  determined  at 
significantly  lower  costs  for  equipment 
installation,  calibration  and  data 
reductioa. 

Similarly,  relative  humidity  and  wind 
iimits  on  test  conditions  are  eased  to 
maximiae  available  test  sites  and  usable 
days  at  those  sites.  The  humidity  limit  is 
increased  for  those  applicants  using 
higher-precision  instruments,  while  the 
wind  limit  increase  is  based  on  wide 
industry/government  experience.  The 
requirement  which  specifies  the  location 
of  the  meteorological  instrumentation  is 
clarified  to  require  that  the  weatiier  be 
measured  in  the  vicinity  of  the  noise 
measuring  stations,  rather  than  at  the 
nearest  airport. 

A  number  of  technical  amendments  to 
the  analyzer  specifications  and  to  the 
data  reporting  requirements  are  adopted 
to  facilitate  the  use  of  a  wider  variety  of 
instrumentation,  particularly  the  newer 
digital  analyzers.  Further,  because 
recent  computer  processing  advances 
make  it  possible  to  use  data  closer  to  the 
ambient  noise  floor  and,  in  some  cases, 
to  reconstruct  data  where  parts  of  the 
spectrum  are  below  the  ambient  greater 
flexibility  is  provided  to  the  FAA  jn 
approving  test  and  analysis  prooednres. 

One  of  the  major  purposes  of  this 
amendment  is  to  provide  (clearer 


guidelines  on  the  use  of  nonflight 
supplemental  tests  to  meet  Part  36 
certification  requirements.  The  cost  of 
noise  certification  of  a  single  jet  aircraft 
type  often  runs  from  several  hundred 
thousand  dollars  to  well  over  a  million. 
Wbere  a  long  production  run  of  a 
complex  and  sophisticated  aircraft  is 
anticipated,  this  cost  is  generally 
insignificant  when  compared  to  the  total 
devriopment  cost  of  the  project 
However,  to  meet  the  increasingly 
competitive  nature  of  aviation  in  this 
decade,  aircraft  manufactxu^rs  have 
shortened  production  runs  of  standard 
models  and  now  produce  families  of 
related  short  production  run  versions. 
This  revision  wiU  make  it  easier  to 
collect  a  flight  data  base  of  sufficient 
quality  and  breadth  from  the  first 
aircraft  in  such  a  family  so  that  other 
related  aircraft  can  be  noise  certificated 
using  that  data  base,  supplemented  by 
only  relatively  simple  and  inexpensive 
tests  and  analyses.  For  instance,  noise 
data  from  static  tests  conducted  at 
eitiier  the  engine  or  aircraft 
manufactiu^r's  ground  facilities  may  be 
approved,  as  appropriate,  by  FAA 
certificating  authorities. 

Changes  in  Documentation 
Requirements 

The  documentation  requirements 
placed  on  industry  and  on  individual 
applicants  ae  reduced  as  a  result  of  this 
amendment.  These  changes  will  result  in 
lower  expenditures  in  manpower  and 
effort  by  the  government  in  the  review 
and  approval  of  noise  certification 
dociunents. 

The  elimination  of  certain 
requirements  for  prior  FAA  approval  of 
test  procedures  greatiy  simplify  the 
paperwork  prior  to  the  test,  as  well  as 
simplify  the  test  itself.  As  amended.  Part 
38  retains  the  requirement  for  an 
approved  test  plan,  albeit  a  simpler  one. 
Similarly,  the  certification  report 
requirement  which  contains  the 
engineering  data  supporting  the 
certification  also  remains. 

Reduction  of  the  post-certification 
paperwork,  however,  is  where  this 
amendment  worics  its  greatest  effect 
Previously,  Part  36  required  that  each 
Airplane  Flight  Manual  (AFM)  must 
contain  all  procedures  that  are 
employed  in  the  flight  test  the 
certificated  noise  levels,  any  weight 
limitations  that  were  required  to  meet 
the  noise  level  requirements,  and  "other 
information  for  the  flight  crew."  While 
tills  did  not  appear  to  be  an  onerous 
buiden  at  the  time  the  original  Part  36 
was  adopted,  the  FAA  has  found  a 
number  df  situations  where  these 
seemingly  sinqile  requirements  have 


resulted  in  a  distortion  of  the  AFM 
functions.  Several  large  commercial  jet 
aircraft  types  have  been  certificated 
with  hundreds  of  different  versions 
within  each  type.  As  a  result  the  AFMs 
contain  hundreds  of  pages  of  noise 
"information."  Under  these 
circumstances,  it  becomes  extremely 
difficult  to  identify  which  data  are 
applicable  to  any  particular  airplane  on 
a  given  day. 

The  AFM  is  a  required  dociunent 
providing  on-board  information 
necessary  for  die  fU^t  crew.  It  contains 
specific  aircraft  performance  data,  fli^t 
procedures,  and  aircraft  limitations  vital 
to  the  safe  operation  of  the  airplane.  As 
indicated  above,  noise  information  is 
also  included.  However,  after  careful 
consideration,  the  FAA  found  that  it 
was  appropriate  to  greaUy  reduce  and 
simplify  the  noise  portion  of  the  manual. 
Aircraft  weight  limits  or  operating 
configurations  required  to  meet  Part  36 
certification  will  continue  to  be  placed 
in  the  limitations  section  of  the  AFM. 
However,  beyond  this,  the  FAA  feels 
that  only  the  minimum  information 
necessary  to  obtain  a  Part  36 
compliance  statement  and  the  takeoff, 
approach,  and  sideline  noise  levels  for 
that  specific  airplane  configuration  is 
needed.  Thus,  tiie  FAA  clarifies  Parts  25 
and  36  to  preclude  the  inclusion  of 
inappropriate  information  in  the  AFM. 

Other  Changes 

•  The  acoustical  change  provisions  of 
Part  21  are  clarified  by  specifically 
excepting  from  the  noise  certification 
requirements  several  temporary 
configurations  and  conditions  used  for 
maintenance.  Since  none  of  these 
conditions  represents  the  permanent 
configuration  of  any  aircraft  type,  the 
FAA  finds  that  this  action  is  consistent 
with  Section  611  of  the  Federal  Aviation 
Act  (as  amended). 

Numerous  references  to  obsolete 
dates  and  conditions  are  removed  to 
shorten  and  simplify  Part  36  while 
several  sections  have  been  retitied  more 
appropriately. 

Regulatory  History 

Since  its  adoption  in  November  1969, 
FAR  Part  36  has  been  a  significant  basis 
for  all  Federal  aircraft  noise  regulations 
in  the  United  States.  That  regulation 
was  structured  tu  provide  a  firm, 
consistent  foundation  for  subsequent 
rulemaking  activities  to  abate  and 
control  aircraft  noise.  Part  36  includes 
precise  instructions  concerning  the 
acquisition,  processing,  and 
documentation  of  noise  data  frt>m 
inflight  aircraft.  As  originally 
promulgated,  part  36  applied  only  to 
turbojet  aircraft  and  propeller-driven 


transport  category  airplanes  over  12.500 
pounds  maximum  gross  weight. 

Amendment  36-4  (40  FR  1029.  January 
6. 1975)  added'noise  certification 
standards  for  propeller-driven  small 
airplanes.  The  noise  level  limits  for 
certain  new  turbojets  and  transport 
category  airplanes  were  lowered  in  1977 
by  Amendment  36-7  (42  FR  12360, 
March  3. 1977).  In  1978.  these  lower 
noise  level  standards  were  applied  to 
derivatives  of  older  aircraft  types.  Noise 
standards  for  Concorde  supersonic 
transport  airplanes  were  also  adopted  in 
1978  by  Amendment  36-10  (43  FR  28406. 
June  29, 1978). 

Amendment  36-9  (43  FR  873,  March  2. 
1978),  which  was  adopted  in  1978. 
widely  revised  the  test  and  analysis 
specifications  contained  in  Appendices 
A  and  B  of  Part  36.  The  specifications 
were  expanded  to  include  technical 
details  that  had  been  omitted  from  the 
original  publication.  An  example  of  diis 
was  the  addition  of  a  section  on  the 
calibration  of  acoustical  test  equipment 
Other  changes  were  made  to  bring  FAR 
Part  36  into  substantial  agreement  with 
international  standards  on  noise 
measurement  and  with  the  procedures 
adopted  for  noise  certification  by  the 
International  Civil  Aviation 
Organization  (ICAO). 

The  FAA  published  (47  FR  47854. 
October  28, 1982)  for  public  comment  a 
petition  from  the  Aerospace  Industries 
Association  of  America  (AIA)  on  behalf 
of  its  member  aircraft  manufacturers  for 
amendment  of  FAR  Parts  21  and  36. 
Notice  No.  65-2  (50  FR  4172,  January  29, 
1985)  contained  a  summary  of  tiie 
comments  submitted  to  the  Docket  in 
response  to  the  petition,  and  the 
disposition  of  the  issues  raised.  Notice 
No.  85-2  also  proposed  41  specific 
changes  to  Part  36.  A  discussion  of 
docketed  comments  on  those  proposals 
and  the  disposition  of  the  issues  follow. 

Discussion  of  Comments 

Interested  persons  have  been  afforded 
the  opportunify  to  participate  in 
development  of  all  aspects  of  this 
rulemaking  by  submitting  written 
comments  to  the  public  regulatory 
docket.  The  period  for  submitting 
comments  closed  April  4, 1965.  All 
comments  received  have  been  reviewed 
and  considered  in  the  issuance  of  this 
final  rule. 

Thirteen  public  comments  were 
received  in  response  to  the  notice 
(Docket  No.  23340).  All  of  tiie 
commenters  supported  the  stated  goals 
and  most  of  the  41  proposed 
amendments.  In  addition,  nearly  every 
response  contained  specific  suggestions 
or  recommendations  about  one  or  more 
issues. 


The  comments  are  discussed  below. 
They  are  grouped  by  broad  categories  of 
issues. 

Acoustical  Change 

Meeting  the  noise  requirements  of 
Part  36  is  one  of  the  steps  in  the 
certification  approval  process  for  any 
change  to  an  already  certificated 
aircraft.  Included  are  changes  to  the 
aircraft  type  design  which  might  affect 
the  noise  emission  characteristics  of  the 
aircraft  The  definition  of  acoustical 
change  and  the  requirement  to  meet  Part 
36  standards  for  design  changes  within 
that  definition  are  in  Part  21.  In  Notice 
85-2,  the  FAA  proposed  to  exempt  from 
the  definition  of  acoustical  change  for 
turboject  aircraft  and  transport  category 
large  aircraft  configured  for  (a)  gear 
down  flight  with  one  or  more  retractable 
landing  gear  down  during  the  entire 
flight  and  (b)  carriage  of  a  spare  engine 
and  nacelle  carriage  external  to  the  skin 
of  the  airplane  (and  just  the  pylon  or 
other  external  mount). 

Only  two  comments  were  received  on 
this  issue.  Both  supported  the  proposed 
change  as  reasonable  and  necessary. 
The  FAA  agrees  and  is  adopting  the 
modification  as  proposed. 

Aircraft  Flight  Manual 

Over  the  past  several  years,  there  has 
been  some  concern  that  the  aircraft 
operational  limits,  if  any,  that  are 
established  as  a  result  of  FAR  36  noise 
certification  are  not  being  expressed 
properly  in  the  Aircraft  Flight  Manual 
(AFM)  when  promulgated  with  reference 
to  the  airworthiness  limitations.  To 
clarify  the  intent  of  the  existing 
regulations,  Notice  No.  85-2  proposed  to 
add  clarifying  language  in  Part  25 
(where  additional  AFM  requirements 
are  listed)  and  in  Part  36. 

Section  25.25(a)  clarifies  that  the 
maximum  gross  weight  which  meets  the 
noise  requirements  of  Part  36  limits  the 
maximum  certification  weight.  One  of 
the  two  commenters  supported  the 
clarification;  the  other,  a  large  trade 
association,  reported  that  some 
members  were  opposed  while  others 
were  favorable,  llie  FAA  notes  that  this 
provision  does  not  change  the  regulatory 
requirement  but  simply  clarifies  the  Part 
25  certification  process  by  expressly 
referencing  the  weight  certification 
requirements  of  Part  36.  The  FAA, 
therefore,  is  adopting  this  clarification. 

Similarly,  Notice  No.  85-2  proposed  to 
clarify  the  definition  of  Stage  1,  Stage  2, 
and  Stage  3  airplanes  by  categorically 
stating  that  each  airplane  can  only  be 
classified  in  one  stage  given  a  specific 
configuration. 
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Five  oonmenten  responded  on  this 
issue.  AH  were  opposed  to  the  specific 
wording  proposed  for  S  36.1(g)  because, 
in  their  opinion,  the  words  could  be 
interpreted  as  requiring  each  airplane  to 
remain  within  one  Part  36  Stage. 
However,  none  of  the  cominenters 
appealed  to  object  to  the  stated  intent  of 
the  proposal  and  severaJ  suggested 
small  diaoges  in  the  regulatory  language 
to  eliminate  the  problem. 

For  more  than  a  decade,  the  FAA  has 
both  encouraged  and  required  the 
^phcatiwi  of  available  aoiae  reduction 
technology.  The  goal  has  been  to  move 
Stage  1  aircraft  into  Stage  2  and  Stage  2 
aircraft  into  Stage  3.  In  most  cases,  Uns 
has  been  done  voluntarily  without  the 
need  for  regulation.  The  FAA  does  not 
intend  to  inhibit  such  actions.  Therefore, 
in  light  of  the  comments  the  FAA  had 
decided  to  accept  the  suggestion  of  one 
commenter  that  the  regulation  should 
more  dearly  indicate  that  an  airplane 
may  not  be  certified  to  two  stages 
simultaneously  or  that  an  airplane  may 
not,  without  a  change  in  type  design 
configuration,  con^)ly  with  one  stage 
and  then  another.  Further,  it  should  be 
noted  that  current  regulations  clearly 
prohibit  Stage  2  or  Stage  3  aircraft  from 
becoming  Stage  1  aircraft. 

Notice  No.  85-2  also  proposed  three 
minor  changes  in  {  36.1581  to  clarify  that 
the  AFM  allows  only  one  certification 
noise  value  each  for  takeofi,  approach, 
and  sideline.  Since,  for  flight  safety 
reasons,  the  AFM  on  board  any  airplane 
may  only  describe  the  one  current 
certificated  configxu'ation  for  the 
airplane,  the  present  rules  only  require 
the  AFM  to  have  the  noise  information 
for  that  one  configuration.  As  noted  in 
Notice  85-2.  the  lack  of  clarity  in  the 
Federal  Aviation  Regulations  has 
caused  some  manuals  to  coiitain 
detailed  noise  information  on  dozens 
and  possibly  hundreds  of  different 
cmifigurations.  The  AFM,  however,  is 
basically  a  flight  safety  document 
containing  vital  information  for  the  pilot 
and  crew.  While  it  was  determined  more 
than  15  years  ago  that  it  would  ser^e  a 
legitimate  and  useful  purpose  for  the 
AFM  to  contain  limited  noise 
information,  it  never  was  intended  for 
the  AFM  to  become  a  noise  primer  on 
every  possible  variation  in  noise  levds 
that  might  result  from  changes  in 
configuration,  operating  procedure,  or 
weather  conditions.  Thu8,'Notice  85-2 
proposed  to  consofidate  the  existing 
regulations  that  affect  the  selection  of 
noise  data  for  the  AFM  and  eliminate 
the  requiremeat  for  noise  certification 
test  procedures  to  be  tnr.liiA»H 

Seven  comments  were  received  on  the 
proposed  amendments  to  S  36.15S1.  AU 


agreed  with  the  need  to  reduce  the 
volume  of  noise  information  in  the 
AfMs  and  with  the  proposal  to 
eliminate  the  requirement  for  noise 
certification  test  procedure 
documentation.  Several  commeiiters 
expressed  concern  that  the  FAA's 
proposed  language  would  limit  the  use 
of  several  "conjurations"  tftat  have 
been  approved  for  both  safety  and 
noise.  The  FAA  cannot  agree. 

An  airplane  is  a  versatile  machine.  In 
most  cases,  it  is  designed  and  btalt  so 
that  it  may  be  operated  with  different 
combinations  of  weight,  speed,  flap 
settings,  engine  power  setting,  etc. 
Combinations  of  these  parameters  are 
optimized  by  the  manufacturer  fw 
different  missions  (range  payload, 
speed,  weather,  runway  length,  etc.). 
Each  combination  is  called  a 
configuration.  Each  configuration,  in 
turn,  has  cleariy  stated  operating  limits 
involving  variotn  parameters.  These 
limits  are  set  by  the  airplane's 
manufacturer  on  the  basis  of  safety. 
Occasionally,  these  limits  may  be 
further  restricted  by  the  manufacturer  to 
lower  the  noise  levd  of  the  airplane. 
The  FAA  oversees  this  process  on  each 
configiH'ation  of  every  airplane  type, 
maintaining  first  the  highest  degree  of 
safety.  The  FAA's  approval  is  called 
certification.  As  a  part  of  this 
certification,  the  FAA  approves  the 
manufacturer's  AFM  which  contains 
detailed  information  needed  by  the  pilot 
and  crew  to  safely  operate  the  airplane 
within  the  limitations  of  one 
configure  tieo. 

An  airiine  or  other  operator  may 
purchase  from  the  manufacturer  the 
right  to  use  several  different 
configurations  of  the  same  airplane. 
However,  for  safety  reasons  it  is  vital 
that  the  pilot  and  crew  know  the 
Umitations  applicable  to  the  specific 
configuration  that  they  are  flying  that 
day.  Thus,  FAA  safety  rules  require 
each  AFM  to  describe  only  one 
configuration  at  any  point  in  time,  no 
matter  how  many  other  configurations 
the  manufacturer  has  sold  to  the 
operator.  The  proposed  changes  to 
S  36.1581  would  not  change  tWs;  they 
would  oaly  restate  the  existing 
airworthiness  requirement  in  that 
portion  of  Part  36  which  deals  with  AEM 
information.  The  FAA  believes  that  this 
is  necessary  to  avoid  confusion.  For  diat 
reason,  the  proposed  amendments  to 
§  36.1581  are  adopted. 

Obsolete  Dates  amd  Conditions 

Numerous  references  to  dates  and 
conditions  that  are  no  longer  pertinent 
to  present  and  future  applicants  for  type 
certification  were  proposed  for  reaioval 
under  Notice  No.  85-2.  All  commen4ers 


to  the  Dodtet  endorsed  this  acfivity. 
Thrae,  however,  had  comments  on 
specific  proposed  deletions.  A  U.S.  trade 
association  suggested  tiiat  '^except  a!i 
provided  in  i  36.7)"  be  inserted  in 
S  36.201(h)  after  the  words  "type 
certifications."  The  FAA  does  not  agree 
and  iie  language  as  proposed  in  the 
Notice  is  adopted. 

A  British  trade  assodation  and  a 
British  manufacturer  submitted  identical 
comments  suggesting  deletion  of  the 
provisions,  contained  in  S  36.7(d],  which 
use  the  engine  bypass  ratio  in 
determining  whkh  provisions  apply  to 
applications  for  "acoustical  changes". 
The  FAA  agrees  that  1 36.7(d]  should  be 
simfklified  and  shortened.  However,  the 
FAA  also  believes  that  implementation 
of  this  specific  suggestion  would  be 
neither  economically  reasonable  nor 
technologically  practicable.  The 
differing  technologies  available  to  high 
and  low  bypass  ratio  engines  require 
different  treatment  under  the  retulation. 
Thus,  the  FAA  briieves  that 
implmeentation  of  this  suggestion  would 
have  the  efiect  of  restricting  the 
applicability  of  Part  36  to  new  type 
designs  and  to  the  first  few  derivative 
configurations.  Since  adoption  of  this 
restriction  would  prevent  the  FAA  from 
complying  with  the  intent  of  Part  36,  the 
FAA  declines  to  accept  the  suggestion. 

Certification  Reports 

Sections  36.1501  and  A36.5  contain  the 
documentation  requirements  for 
technical  data  reports  on  certification 
tests  and  results.  Notice  85-2  proposed 
to  olarify  the  required  information  and 
further  proposed  to  specifically  allow 
inclusion  of  data  from  supplemental  test 
(suck  as  grouind-based  static  tests  of 
engines).  This  increased  flexibility 
would  allow  wider  use  of  cost-saving 
equivalent  procedures  as  long  as  the 
data  could  be  analyzed  to  yield  results 
that  would  be  equivalent  to  the  results 
of  actual  aircraeft  ffight  te^. 

Only  one  coannent  was  received  on 
the  proposed  change  to  §  36.1501.  The 
commenter  opposed  the  use  of 
"equivalent  procedures"  such  as  ground- 
based  static  engine  tests  since  such  tests 
by  themselves  would  not  be  a  true 
measure  of  the  noise  increments 
experienced  from  an  engine  change.  The 
commenter  states  that  such  changes  are 
often  accompanied  by  changes  in 
nacelles,  wing  design,  fuselage  length, 
and  gross  weight.  The  FAA,  on  the  basis 
of  experience,  agrees  with  the  reasoning 
but  does  not  agree  wHh  the  conclusion. 
No  equivalent  procedure  has  ever  been 
approved  (nor  would  it  be  under  the 
revised  text)  under  the  conditions 
described  vAitn  4he  only  supplemental 


data  ace  those  derived  irom  static 
engme  teating.  AH  acoustical  and 
performance  data  used  to  devaiop  Boise 
certification  levels  are  based  on  actxml 
flight  teats.  The  supplemental  tests 
which  wai^  be  documented  under 
S  36.1501  and  sectioa  A36.5  are  only 
used  to  make  adjustments  to  the  flight 
•  data  where  it  can  be  shown  that  there 
are  no  other  changes  to  the  noise 
sources,  including  their  relative 
contributions  to  the  total  noise 
signature.  Supplemental  fli^t  data  or  a 
totally  new  flight  data  base  might  be 
necessary  to  derive  the  noise  level 
numbers  under  the  cited  conditions.  For 
these  reasons,  and  because  the 
proposed  chaoge  would  not  affect  the 
approval  of  equivalent  procedures  but 
only  the  test  documentation,  the  FAA 
disagrees  and  adopts  the  language 
proposed  on  the  Notice. 

Two  comments  were  received  on  the 
proposed  change  to  section  A36.5.  Both 
suggesited  the  inclusion  of  "appropriate 
propeHer  powered  aircraft  performance 
parameters  relevant  to  noise 
generation."  While  the  FAA  believes 
this  su^estion  may  be  valuable,  its 
inclusion  would  be  outside  the  scope  of 
Notice  85-2.  The  FAA  will  consider 
including  this  concept  in  future 
rulemaking. 

One  commenter  also  noted  that  the 
wording  of  the  proposed  revision  to 
section  A38.5(b)(5)(vii)  would  remove 
the  requirement  for  aircraft  height  and 
position  data  independent  of  normal 
fli^t  instrumentation.  Since  this  is  a  key 
part  of  ICAQ  certification,  adoption  of 
the  proposed  wording  could  have  the 
effect  of  invalidating  international 
acceptance  of  U.S.  certifications,  along 
with  the  attendant  economic 
consequences.  The  FAA  did  not  intend 
to  remove  the  requirement  for 
independent  height  and  position  data, 
but  agrees  that  the  proposed  wording 
would  have  that  effect.  Consequently, 
the  FAA  has  decided  not  to  adopt  the 
proposed  revision  of  that  section. 

Test  Procedures 

Notice  85-2  proposed  nine  separate 
changes  in  the  Part  36  noise  certification 
test  procedures.  In  each  case,  the  intent 
of  the  proposed  change  was  to  lower  the 
cost  of  certification  without  significantly 
diluting  the  quality  of  the  noise  data 
used  for  certification. 

Seven  comments  were  received  on  the 
proposed  changes  to  section  A36.1(b). 
All  supported  the  proposed 
simplifications,  although  one  commenter 
expressed  concern  with  regard  to  the 
FAA's  credibility  in  administering  the 
noise  certification  process.  It  should  be 
noted  that  the  FAA  continues  its 
commitment  to  a  stroog  noise  regulatory 


structure.  To  this  end.  the  FAA  has 
reviewed  these  pnocaiiire*  with  natiaial 
and  intemati(mal  experts  and  remains 
confident  that  the  noise  certification 
process  will  remain  intact  and  effective. 
Simplification  and  cost  savings  are  not 
being  purchased  by  a  decrease  in 
stringency  or  thoroughneas. 

In  response  to  a  British  suggestion,  the 
word  "tieight"  is  substituted  Ear 
"altitude"  in  section  A36.1(b)(7)  to 
signify  the  airplane's  height  above  the 
local  terrain  containing  the  noise 
measuring  sites.  Similarly,  a  t^t 
tolerance  (500  to  0  ft.)  on  this  height  is 
inserted,  because  without  such  a 
tolerance  the  airplane  would  be  required 
to  make  every  test  flight  1000  to  1440  ft. 
above  the  terrain. 

Notice  85-2  pn^oeed  to  require  more 
accwate  measurements  of  anibient 
temperature  and  relative  humidity.  It 
also  establishes  fi  hi^er  upper  limit 
average  wind  speed  for  the  microphone 
and  a  higher  limit  crosswind  speed 
average  for  the  aircraft.  It  also  proposed 
to  increase  the  upper  limit  average  wind 
speed  from  10  knots  to  12  knots  for  the 
instrumentation  and  the  acceptable 
crosswind  speed  for  the  microphone 
from  5  knots  to  7  knots.  The  maximum 
wind  speed  cannot  exceed  15  knots  for 
the  instrumentation  and  10  knots  for  the 
crosswind.  The  Notice  also  proposed  to 
clarify  that  the  meteorological  variables 
should  be  measured  in  the  vicinity  of  the 
noise  monitors.  Widening  these  weather 
windows  would  lower  costs  to  both 
industry  and  government  by  minimizing 
the  delays  which  presendy  tie  up 
equipment,  aircraft,  and  personnel  for 
days  while  waiting  for  specific  weather 
conditions.  Five  comments  were 
received.  One  supported  the  proposal, 
one  wanted  to  remo\%  all  test  weather 
limits  under  certain  conditions,  and 
three  foreign  organizations  objected 
because  of  the  belief  that  the  Notice 
proposed  maximum  winds  of  15  knots 
and  crosswind  Umits  of  10  knots.  They 
suggested  use  of  the  ICAO  limits,  12  and 
7  knots,  respectively.  However,  the  FAA 
notes  that  Notice  85-2  did,  indeed, 
propose  the  ICAO  values  of  12  and  7 
knots  for  the  upper  average  limits  while 
also  setting  maximum  values.  Therefore, 
the  FAA  adopts  the  proposed  revisions. 

A  number  of  changes  were  proposed 
in  the  technical  specifications  for  the 
electronic  equipment  used  in  the 
collection  and  analysis  of  the  noise 
data.  These  changes  generally  follow  the 
standards  adopted  by  the  ICAO  and 
should  minimize  costs  where 
manfacturers  have  to  certificate  to  both 
ICAO  and  U.S.  standards. 

Eight  comments  were  received  on  the 
proposed  revisions  to  the  microphone 
specifications.  Most  were  general 


coannents  on  the  need  to  duplicate  the 
ICAO  specifications.  One  specific 
comment  noted  that  the  wording  of  the 
last  sentence  of  section  A3e.3(c)(2)(ii) 
varied  somewhat  from  the  ICAO 
standard  and  that  this  difference  would 
cause  applicants  difficulty.  After 
consideriitg  the  issue,  the  FAA  agrees 
and  the  amended  specification  is 
adopted  wift  the  suggested  change. 

The  FAA  also  proposed  to  revise  the 
electronic  specifications  for  the  noise 
analyzer.  Earlier  specifications  were 
based  on  the  analog  system  used  a 
decade  ago.  Notice  85-2  proposed, 
instead,  to  update  this  section,  based  on 
the  digital  equipment  currently  in  use. 
Since  ICAO  has  not  yet  adopted  similar 
revisions,  most  of  the  seven  commenters 
recommended  delaying  adoption. 
However,  the  FAA  believes  that  the 
problems  encountered  by  both 
applicants  and  government  in  trying  to 
qualify  digital  systems  under  analog 
specifications  require  the  FAA  to  act. 
Thus,  the  proposed  revision  to  section 
A36.3(d)  is  adopted.  However,  should 
ICAO  eventually  adopt  differing 
specifications,  it  is  the  intention  of  the 
FAA  to  issue  a  subsequent  notice 
proposing  adoption  of  the  ICAO 
standard  in  the  United  States.  In 
adopting  section  A36.3(d){5)(i),  the  FAA 
also  corrects  a  typographical  error  that 
appeared  in  the  Notice.  The  correct 
standard  deviation  is  0.48  decibels. 

Data  Correction  and  Analysis 

Notice  85-2  proposed  to  amend 
section  A36.5  to  clarify  the  information 
that  is  needed  to  ooirect  the  data  to 
standard  reference  conditions  in  that  the 
referenced  atmosphere  should  be 
considered  to  be  homogeneous. 
Specifically,  only  those  engine 
performance  parameters  relevant  to 
noise  generation,  such  as  net  thrust, 
engine  pressure  ratio,  exhaust 
temperatures,  and  fan  or  compressor 
rotational  speeds,  would  be  reported. 
Aircraft  sound  pressure  levels  need  to 
exceed  the  ambient  background  by  only 
3  decibels  instead  of  the  present  5 
decibels.  The  Notice  proposed  to  allow 
lower  signal-to-noise  ratios  if  the 
method  for  separating  the  signal  from 
the  noise  is  approved  by  the  FAA. 
Several  other  amendments  to 
Appendices  A  and  B  of  FAR  36  were 
proposed  that  would  make  relatively 
minor  changes  to  mathematical 
constants  in  the  correction  procedures 
or  that  would  make  minor  revisions  in 
the  description  of  the  procedures.  These 
were  considered  to  be  clarifying,  not 
substantive,  even  when  the  amount  of 
data  to  be  reported  was  reduced. 
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Seven  of  the  conunents  responded  to 
these  proposed  changes  with 
suggestions  for  improving  the  clarity  of 
the  revisions.  These  minor  typographical 
suggestions  have  been  incorporated. 

Other  Comments 

Several  respondents  to  the  Docket 
took  the  opportunity  to  make 
suggestions  for  additional  changes  and 
modifications  outside  the  scope  of 
Notice  85-2.  Even  though  some  of  these 
comments  appear  to  have  merit,  the 
FAA  does  not  believe  their  cumulative 
value  justifies  a  delay  in  issuing  this 
final  rule  in  order  to  issue  a 
supplemental  NPRM. 

SectioD-by-Sectioii  Analysis 

Part  21 

Section  21.93  prescribes  the 
procedural  requirements  for  the 
approval  of  changes  in  type  design  that 
may  increase  the  noise  levels  of  an 
airplane  type.  Paragraph  (b)(2)  is 
amended  to  add  an  exclusion  for  gear 
down  flight  with  one  or  more  retractable 
landing  gear  down  during  the  entire 
flight  and  for  spare  engine  and  nacelle 
carriage  external  to  the  airplane  skin 
(and  the  return  of  the  pylon  or  other 
external  mount). 

Part  25 

Section  25.25  contains  the  criteria 
upon  which  the  maximum  wei^t  of  an 
aircraft  is  based.  This  section  is  clarified 
to  note  that  the  highest  weight  at  which 
compliance  is  shown  with  tilie 
certification  requirements  of  Part  36  may 
be,  under  some  circumstances,  the 
limiting  maximum  weight.  i 

Part  36  ' 

The  last  sentence  of  S  36.7(e)(1)  is 
amended  to  clarify  that  Part  36  noise 
tradeoff  provisions  may  not  be  used  to 
increase  non-complying  Stage  1  noise 
levels.  The  Part  36  tradeoff  provisions 
can  be  used,  however,  once  the  modified 
airplane  qualifies  as  a  complying  Stage  2 
airplane.  This  could  occur,  for  instance, 
when  the  aircraft  increase  in  weight 
raised  the  allowable  Stage  2  limit  by 
more  than  the  measured  increase  in 
noise. 

Sections  36.7  (d)  and  (e)  and  36.301(b) 
are  revised  to  remove  obsolete  language, 
dates,  and  references.  Sections  36.201  (c) 
and  (d)  are  deleted  for  similar  reasons. 

Section  36.1501  is  expanded  to  clarify 
the  need  for  approval  of  equivalent 
procedures  and  to  allow  wider 
flexibility  in  the  use  of  non-flight  test 
data  to  supplement  approved  flight  data 
bases. 

Two  subparagraphs  are  added  to 
S  36.1561(a)  to  clarify  that  only  one 
value  for  each  noise  certification  test 


point  for  takeoff,  sideline,  and  approach 
as  defined  by  Appendix  C  may  be 
placed  in  the  Aircraft  Flight  Manual, 
along  with  associated  weight  and 
configuration.  Similarly,  one  value  for 
flyover  as  defined  by  Appendix  F  for 
propeller  driven  small  airplanes  may  be 
placed  in  the  Aircraft  Flight  Manual.  If 
additional  operational  noise  information 
is  included  in  the  Aircraft  Flight  Manual, 
it  must  be  segregated  from  the 
certification  data  in  accordance  with 
S  36.1581(b).  The  old  8  36.1581(c]  Is 
reworded  to  clarify  its  intent  and 
redesignated  as  (d). 

Appendix  A  of  Part  36 

Section  A36.1(b)  is  revised  to  allow 
flight  path  intercept  tests,  rather  than 
requiring  only  full  stop  takeoffs  and 
landings  for  every  test.  This  section  is 
also  amended  to  allow  a  minimum  of 
two  synunetrically-plac^d  microphones 
to  measiue  the  sideline  noise  rather  than 
the  minimum  of  four  currently  required. 
Both  changes  are  expected  to  provide 
wider  flexibility  in  the  choice  of  test 
sites  and  to  significantly  lower  the  cost 
of  such  tests. 

Section  A36.1  is  revised  to  expand  the 
flight  test  weather  window  when  the 
dew  point  and  dry  bulb  temperature  are 
measured  with  an  instrument  accurate 
to  within  one-half  degree  Centigrade. 
The  allowable  winds  during  the  test  are 
increased  to  those  specified  in  ICAO 
Annex  16.  The  requirements  to  generate 
noise  level  versus  weight  information 
for  takeoff  and  approach  are  deleted. 

A  number  of  the  technical 
specifications  in  section  A36.3  are 
revised  to  acconunodate  the  use  of 
digital  recording  and  filtering 
techniques.  Sections  A3e.3(e)(7)  is 
revised  to  require  a  performance 
calibration  analysis  of  each  piece  of 
calibration  equipment  at  least  once 
every  six  months. 

Section  A36.5  contains  the 
requirements  on  reporting  and 
correcting  measured  data.  Section 
A36.5(b)  is  revised  to  eliminate  the  need 
to  obtain  engine  performance  data 
solely  from  flight  instrumentation  or 
manufactiuer's  data.  By  this  revision, 
static  tests  and  other  sources  of 
supplemental  data  can  be  employed. 
Section  A36.5(c)  is  also  amended  to 
indicate  that  the  noise  certification 
atmosphere  is  homogeneous.  That 
section  is  also  amended  to  replace  an 
erroneous  reference  to  "desi^"  landing 
weight  with  the  correct  reference  to 
"maximum"  landing  weight 

Section  A36.5(d)  is  amended  to  accept 
one-third  octave  band  data  that  are  at 
least  3  decibels  above  the  mean 
background  noise  in  that  band.  Before 
this  amendment,  the  data  had  to  be  at 


least  5  decibels  above  ambient.  This 
change  permits  greater  flexibility  in  the 
choice  of  test  conditions  and  is 
particularly  necessary  for  the  test  of 
quiet  airplanes.  Greater  flexibility  is 
also  provided  by  the  approved  use  of 
time/frequency  interpolation  and 
equivalent  procedures  within  the 
indicated  limits. 

Section  A36.5(e)  is  revised  to  add  a 
new  paragraph  (4)  which  specifically 
allows  the  orderly  development  of  noise 
certification  for  certain  derivatives  of 
aircraft  type  design,  and  provides 
simplified  methods  for  computing  the  90 
percent  confidence  limit  for  those 
derivatives. 

The  requirements  in  section  A36.9(b) 
for  locating  meteorological 
measurements  have  been  changed  to 
permit  their  placement  near  the 
measuring  stations,  rather  than  using 
meteorological  data  from  the  nearest 
airport.  This  is  intended  to  improve  the 
quaUty  of  the  meteorological  data  in 
those  cases  where  the  flight  tests  are  not 
conducted  at  an  airport  Another  change 
to  the  meteorological  specifications  is 
made  in  section  A36.9(d)(2)  where  the 
criterion  for  using  the  simplified  method 
for  deriving  the  vedues  of  the 
atmospheric  coefficients  has  been 
broadened.  Accordingly,  the  simpUfied 
method  may  be  used  if  the  atmospheric 
absorption  coefficients  do  not  vary  over 
the  sound  propagation  path  of  the 
maximum  noise  by  more  than  plus  or 
minus  1.6  decibels  per  thousand  feet  in 
the  3150  Hertz  one-third  octave  band. 

Section  A36.11(a)(3)(v)  is  amended  to 
delete  the  requirement  for  graphical  or 
tabular  data  presentations  during  data 
correction.  These  corrections  may  not  be 
done  by  computer  or  other  appropriate 
means. 

Several  small  corrections  are  made  to 
section  A36.11(e).  One  updates  a  cross- 
reference  to  sections  A36.il  (b)  and  (c), 
while  the  others  correct  a  mathematical 
constant  used  in  the  Delta  2  calculations 
for  takeoff,  approach  and  sidelines. 

Section  A36.11(f)  is  completely 
revised  and  considerably  shortened  to 
provide  clearer  guidance  or  appropriate 
correction  procedures  when  the  takeoff 
and/or  approach  noise  measurements 
are  made  at  non-standard  locations. 
Two  alternative  methods  are  provided. 

Appendix  B  of  Part  36 

Section  B3e.5(h)  and  Table  B-2  are 
revised  to  eliminate  calculation  of  tone 
penalties  for  tones  less  than  1.5  decibels. 

Sections  B36.g,  B36.il.  and  B36.13 
contain  the  technical  and  mathematical 
details  of  the  methods  for  calculating 
Effective  Perceived  Noise  Levels  (EPNL). 
Several  small  changes  are  made  in  the 


fonsulation  to  sinq>l^  ttie  computerixed 
preoedwie. 
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Sections  C36.S(cJ.  C36.7(d).  and 
C36.9(d)  are  deleted  as  unnecessary  and 
the  subsequent  sections  are 
redesignated  accordingly.  Sections  C36.7 
and  C36J)  ere  xetitled  to  better  describe 
Sieir  functions. 

Kegnlatery  impact  fivakiatkia 

The  FAA  conducted  a  detailed 
regulatory  evaluation  which  is  included 
in  the  regulatory  docket.  This  evaluation 
assesses  the  economic  impact  of  all 
changes  to  Parts  21,  25.  and  36.  The  FAA 
has  determined  Aat  this  rule  is 
consisteat  with  the  objectives  of 
Executive  Order  12291  as  part  of  the 
President's  Regulatory  JReform  Program 
to  reduce  regulatory  burdens  on  the 
public.  This -rule  imposes  no  additional 
costs  on  fte  Federal  government 

The  amendments  m  this  rule  will 
provide  benefits  in  tiie  Aggregate  to  the 
aviation  indtistiy  and  tiie  general  public. 
These  benefits  arise  from  deletion  of 
unnecessary  noise  certification  testing 
and  recordkeeping  requirements, 
clarification  of  regulatory  text,  and 
relaxation  of  certain  test  and 
documentation  requirements.  The 
amendments  better  reflect  new 
technologies  and  consequently  many 
amendments  are  clarifying  and  editorial 
in  nature.  As  an  overall  result  of  these 
amendments,  the  regulations  are  more 
concise  and  easier  to  understand.  None 
of  the  amendments  are.  e^qiected  to 
result  in  a  major  cost  to  :die  aviation 
indusby.  There  are  10  amendments 
which  are  expected  to  yield  minimal  to 
minor  benefits  and  three  amendments 
ere  expected  to  result  in  minimal  to 
minor  costs.  One  of  the  amendments 
winch  will  reduce  from  4  to  2  the 
number  of  sideline  measurement 
stations  needed  as  part  of  the  aircraft 
noise  certification  process  is  estimated 
to  save  manufacturers  approximately 
$2.0  million  discounted  over  a  10  year 
period.  For  the  reasons  stated  above,  the 
benefits  flowing  from  these  amendments 
substantially  outweigh  any  associated 
costs. 

Regulatoiy  Flexibility  Detenniaation 

The  Regulatory  FlexibiKty  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regidations. 
The  RFA  requires  government  agencies 
to  review  rules  which  may  have  a 
"significant  ecimomic  impact  on  a 
substantial  number  of  small  entities." 

These  amendntents  direcdy  inqMCt 
large  manufacturers  of  aircraft.  1^ 


FAAaice  threshold  for  a  detenainatian 
of  a  amall  entity  for  aircraft 
manafacturers  is  75  employees:  that  is, 
any  atRcaft  manu&cturer  with  more 
than  75  employees  is  considered  not  to 
be  a  small  entity.  Based  apon  this  size 
threshold,  the  aircraft  manufacturers 
affected  by  this  rule  are  not  small 
entities.  Moreover,  of  the  potential  cost 
inqjacts,  tbee  require  minimal  computer 
programing  changes  which  can  be 
accomplished  in-^oi»e.  One  of  the 
amendbaents  is  estimated  to  save  the 
manufacturers  approximately  $2.0 
million.  The  remaining  changes  are 
editorial  in  na^a^e.  TUs  rule  will  not 
have  aay  significant  economic  impact. 

Therefore,  the  FAA  certifies,  this  rule 
will  not  have  a  significant  economic 
impact  OB  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

Environmental  AnfiSysis 

Pursuant  te  Depertmeot  of 
Transportation  "Policies  and  Procedures 
for  Considering  Enviroamental  Impacts" 
(FAA  Order  1050.1D),  a  Findmg  of  No 
Significant  Impact  has  been  made. 
These  amendments  are  primarily 
administrative,  clarifying  and 
organizatioDal.  and  do  not  significantly 
affect  the  quality  of  the  human 
environment 

ConchnteB 

For  the  reasons  stated  above,  the  FAA 
has  determined  that  this  document 
involves  a  regulation  which  is  not  major 
as  defined  in  Executive  Order  12291  and 
not  significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR 11034,  February  26. 
1979).  In  addition,  the  FAA  certifies  tiiat 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  this  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
copy  of  the  regulatory  evaluation  may 
be  examined  in  the  regulatory  docket  or 
obtained  by  contacting  the  person 
identified  under  the  caption  "FOR 

FURTHER  INFOMNATK>N  CONTACT." 

List  of  Subjects 

14CFRPart21 

Aircraft  certification  procedures  for 
products  and  parts.  Aircraft 

14  CPU  Part  25 

Airworthiness  standards,  Aircraft 

14CFRPaJi36 

Noise  standards.  Aircraft  noise  and 
type  certification. 

TheFinalRule 

AotXH-dingly,  tlie  Federal  Aviation 
Regulatiooe  (14  CFR  Parts  2t  25,  and  36) 


are  amended,  effective  May  6, 1M8,  as 
follows: 

PART  21— CERTIFICATION 
PROCEDURES  FOR  FROOUCTS  ANO 
PARTS 

1.  The  authority  citation  for  Part  21 
continues  to  read  as  follows: 

AudMrity:  40  U.S.C.  T344. 1348(c).  1352. 
1354(a).  13SS,  1421  throu^  1431. 1502. 
1651(b)(2),  42  U.S.C.  1857{-10.  4321  et  »eq.: 
E.0. 11514;  4g  U.S.C.  106(g)  (Revised  Pub.  L 
97-449,  Jaauary  12, 19B3). 

2.  Section  21.B3(b)(2]  is  revised  to  read 
as  follows: 

§21.93    Ctassmcationof«tian«eslntyp« 
design. 

***** 

(b)*  *  • 

(2)  Turbojet  powered  airplanes 
(regardless  of  category).  For  airplanes  to 
which  this  paragraph  applies, 
"acoustical  changes"  do  not  include 
changes  in  t3rpe  design  that  are  limited 
to  one  of  the  following — 

(i)  Gear  down  flight  with  one  or  more 
retractable  landing  gear  down  during 
the  entire  flight,  or 

(ii)  Spare  engine  and  nacelle  carriage 
external  to  the  skin  of  the  airplane  (and 
return  of  the  pylon  or  other  external 
mount),  or 

(iii)  Time-linuted  engine  and/or 
nacelle  changes,  where  the  change  in 
type  design  specifies  that  the  airplane 
may  not  be  operated  for  a  period  of 
more  than  90  days  unless  compliance 
with  the  applicable  acoustical  change 
provisions  of  Part  36  of  this  chapter  is 
shown  for  that  diange  in  type  design. 


PART  2S— AIRWORTHtMESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

3.  The  authority  citation  for  Part  25  is 
revised  to  read  as  follows  and  the 
authority  citations  following  the 
sections  in  Part  25  are  removed: 

Aulboiity:  49  U.S.C.  1344. 13S4(a),  1355. 
1421. 1423, 1424. 1425,  142S.  1429. 1430:  49 
U.S.C.  106(g)  (Revised  Pub.  L  97-449,  January 
12, 1983). 

4.  Section  25.25  is  amended  by  adding 
":  or"  at  the  end  of  paragraph  (a)(2)  and 
by  adding  a  new  paragraph  (a)(3)  to 
read  as  follows: 

§25l2S    WaiptttUmits. 

(a)  *  *  • 

(3)  The  highest  weight  at  which 
compliance  is  shown  vritii  the 
certification  requirements  of  Part  36  of 
this  chapter. 
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PART  96-NOISE  8TAN0AR06: 
AIRCRAFT  TYPE  AND 
AIRWORTHINESS  CERTIFICATION  | 

5.  The  authority  citation  for  Part  36 
continues  to  read  as  follows: 

AutiMiity:  40  VS.C.  1344. 134S,  13S4(a). 
1355. 1421, 1423, 1424, 1425, 1428, 1429, 1430, 
1431(b).  1651(b)(2),  2121  through  2125: 42 
U.S.C  4321  et  seq.;  Sec.  124  of  Pub.  L  98-473, 
E.0. 1114,  49  U.S.C.  108(g)  (Revised  Pub.  L 
97-449,  January  12, 1983). 

6.  Section  36.1  is  amended  by 
redesignating  (g)  as  (h)  and  adding  a 
new  (g)  to  read  as  follows: 

$38.1    AppWobillty  8Hd  d<llHmon>. 

***** 

(g)  For  purposes  of  showing 
compliance  with  this  part  for  transport 
category  large  airplanes  and  turbojet 
airplanes  regardless  of  category,  each 
airplane  may  not  be  identified  as 
complying  with  more  than  one  stage  or 
configuration  simultaneously. 

7.  Section  36.7  is  amended  by  revising 
the  last  sentence  of  paragraph  (c)(1). 
and  revising  paragraphs  (d)  and  (e)  tp 
read  as  follows: 


§38.7 

cslsQOfy  hvQe  skptanM  WW  twboiM 


(€)*••  I 

(1)  *  *  *  There  tradeoff  provisions  of 
section  C36.5(b)  of  Appendix  C  of  this 
part  may  not  be  used  to  increase  the 
Stage  1  noise  levels,  unless  the  aircraft 
qualifies  as  a  Stage  2  airplane. 

(d)  Stage  2  airplanes.  If  an  airplane  is 
a  Stage  2  airplane  prior  to  the  change  in 
type  design,  the  following  apply,  in 
addition  to  the  provisions  of  paragraph 
(b)  of  this  section: 

(1)  Airplanes  with  high  bypass  ratio 
turbojet  engines.  For  an  airplane  that 
has  turbojet  engines  with  a  bypass  ratio 
of  2  or  more  before  a  change  in  type 
design — 

(i)  The  airplane,  after  the  change  in 
type  design,  may  not  exceed  either  (A) 
each  Stage  3  noise  limit  by  more  than  3 
EI^dB.  or  (6)  each  Stage  2  noise  limit. 
whichever  is  lower 

(ii)  The  tradeoff  provisions  of  section 
C36.5(b)  of  Appendix  C  of  this  part  may 
be  used  in  determining  compliance 
imder  this  paragraph  with  respect  to  the 
Stage  2  noise  limit  or  to  the  Stage  3  plus 
3  EPNdB  noise  limits,  as  applicable:  and 

(iii)  During  the  takeoff  and  sideline 
noise  test  conducted  before  the  change 
in  type  design,  the  quietest 
airworthiness  approved  configuration 
available  for  the  highest  approved 
takeoff  weight  must  be  used. 


(2)  Airplanes  that  do  not  have  high 
bypass  ratio  tiabojet  engines.  For  an 
airplane  that  does  not  have  turbojet 
engines  with  a  bypass  ratio  of  2  or  more 
before  a  change  in  type  design — 

(i)  The  airplane  may  not  be  a  Stage  1 
airplane  after  the  change  in  type  design; 
and 

(ii)  During  the  takeoff  and  sideline 
noise  tests  conducted  before  the  change 
in  type  design,  the  quietest 
airworthiness  approved  configuration 
available  for  the  highest  approved 
takeoff  weight  must  be  used. 

(e)  Stage  3  airplanes.  If  an  airplane  is 
a  Stage  3  airplane  prior  to  the  change  in 
type  design,  the  foUowing  apply,  in 
addition  to  the  provisions  of  paragraph 
(b)  of  this  section: 

(1)  U  compliance  with  Stage  3  noise 
levels  is  not  required  before  the  change 
in  type  design,  the  airplane  must — 

(i)  Be  a  Stage  2  airplane  after  the 
change  in  type  design  and  compliance 
must  be  shown  under  the  provisions  of 
paragraph  (d)(1)  or  (d)(2)  of  this  section, 
as  appropriate;  or 

(ii)  Remain  a  Stage  3  airplane  after  the 
change  in  type  design.  Compliance  must 
be  shown  under  the  provisions  of 
paragraph  (e)(2)  of  this  section. 

(2)  If  compliance  with  Stage  3  noise 
levels  is  required  before  the  change  in 
type  design,  the  airplane  must  be  a 
Stage  3  airplane  after  the  change  in  type 
design. 

a  Section  36.201(b)  is  revised  and  (c) 
and  (d)  are  removed. 

936,201    NoiM  Mnits. 


(b)  Type  certification  applications  for 
subsonic  transport  category  large 
airplanes  and  all  subsonic  tiirbojet 
powered  airplanes  must  show  that  the 
noise  levels  of  the  airplane  are  no 
greater  than  the  Stage  3  noise  limits 
prescribed  in  section  C36.5(a)(3)  of 
Appendix  C  of  this  part. 

9.  Section  36.1501  is  revised  to  read  as 
follows: 

§36.1501    Proc«<liir««,neie«  level*  and 
oUMf  Infonnatlon. 

(a)  All  procedures,  weights, 
configiirations.  and  other  information  or 
data  employed  for  obtaining  the 
certified  noise  levels  prescribed  by  this 
part,  including  equivalent  procedures 
used  for  fiight,  testing,  and  analysis, 
must  be  developed  and  approved.  Noise 
levels  achieved  during  type  certification 
must  be  included  in  the  approved 
airplane  (rotorcraft)  flight  manual, 

0))  Where  supplemental  test  data  are 
approved  for  modification  or  extension 
of  an  existing  flight  data  base,  such  as 
acoustic  data  from  engine  static  tests 
used  in  the  certification  of  acoustical 


changes,  the  test  procedures,  physical 
configuration,  and  other  information  and 
procedures  that  are  employed  for 
obtaining  the  supplemental  data  must  be 
developed  and  approved. 

10.  Section  36.1581  is  amended  by 
revising  paragraph  (a);  removing 
paragraph  (c);  redesi^iating  paragraphs 
(b).  (d).  (e).  and  (f).  as  (c).  (e).  (f).  and  (g) 
respectively;  addhig  new  paragaphs  (b) 
and  (d);  and  revising  newly  redesignated 
paragraph  (g)  to  read  as  follows: 

§36.1561    Manual,  marfclnQe.  end 
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(a)  If  an  Airplane  Flight  Manual  or 
Rotorcraft  FU^t  Manual  is  approved, 
the  approved  portion  of  the  Aiiplane 
Flight  Manual  or  Rotorcraft  Flight 
Manual  must  contain  the  foUowing 
information,  in  addition  to  that  specified 
under  9  36.1583  of  this  part.  If  an 
Airplane  Flight  Manual  or  Rotorcraft 
Fli^t  Manual  is  not  approved,  the 
pr^edures  and  information  must  be 
furnished  in  any  combination  of 
approved  manual  material  marketing, 
and  placards. 

(1)  For  transport  category  large 
airplanes  and  turbojet  powered 
airplanes,  the  noise  level  information 
must  be  one  value  for  each  takeoff, 
sideline,  and  approach  as  defined  and 
required  by  Appendix  C  of  this  part, 
along  with  the  maximum  takeoff  weight, 
maximum  landing  weight,  and 
configuration. 

(2)  For  propeller  driven  small 
ain>lanes  die  noise  level  information 
must  be  one  value  for  flyover  as  defined 
and  required  by  Appendix  F  of  this  part, 
along  with  the  maximum  takeoff  weight 
and  configuration. 

(b)  If  supplemental  operational  noise 
level  information  is  included  in  the 
approved  portion  of  the  Airplane  Flight 
Manual,  it  must  be  segregated,  identified 
as  information  in  addition  to  the 
certificated  noise  levels,  the  clearly 
distinguished  bom  the  information 
required  under  §  36.1581(a). 

(d)  For  transport  category  large 
ain)lanes  and  turbojet  powered 
airplanes,  for  which  the  weight  used  in 
meeting  the  takeoff  or  landing  noise 
requirements  of  this  part  is  less  than  the 
maximum  weight  established  under  the 
applicable  airworthiness  requirements, 
those  lesser  weights  must  be  furnished, 
as  operating  limitations  in  the  operating 
limitations  section  of  the  Airplane  Flight 
Manual.  Further,  the  maximum  takeoff 
weight  must  not  exceed  the  takeoff 
weight  that  is  most  critical  from  a 
takeoff  noise  standpoint 


(g)  Except  as  provided  in  paragraphs 
(d).  (e).  and  (f)  of  this  section,  no 
operating  limitations  are  furnished 
under  this  part 

Appendix  A— Aiiaafl  Noise 
Meuuraoient  Under  {  36.101 

11.  Section  A36.1  is  amended  by 
revising  paragraphs  (b)(1).  (b)(7).  (c)(3). 
(c)(4):  and  removing  (d)  (5)(iii)  and 
(.7)(iii)toreada8foUow8: 

Section  A38.1    Noise  certification  teat  and 
measurement  conditions. 

(b)*  •  * 

(1)  Tests  to  show  compliance  with 
established  aircraft  noise  certification  levels 
must  consist  of  a  series  of  takeoffs  and 
approaches  (or  stabilized  flight  path 
segments  thereof)  during  which 
measurements  must  be  taken  at  noise 
measuring  stations  located  at  tlie  measuring 
points  prescribed  in  section  C364  of 
Appendix  C  of  this  part  Each  recorded 
segment  must  include  measurements 
throughout  the  entire  time  period  in  whidi  the 

recorded  signal  is  within  10  dB  of  PNLTM. 

•        *'        -•        *        • 

(7)  A  minimum  of  two  noise  measuring 
stations,  symmetrically  positioned  about  the 
test  flight  track,  must  be  used  to  define  the 
maximum  sideline  noise  with  respect  to 
location  and  level  as  required  by  section 
C36.3  of  Appendix  C  of  this  part  For  turbojet 
powered  aircraft,  when  approved  by  the 
FAA,  the  maximum  sideline  noise  at  takeoff 
thrust  may  be  assumed  to  occur  at  the  point 
(or  its  approved  equivalent)  along  the 
extended  centeriine  of  the  runway  where  the 
aircraft  reaches  1000  bet  (306  meters) 
altitude  above  ground  level  A  height  of  1440 
feet  (430  meters)  may  be  assumed  for  Stage  1 
or  Stage  2  four  engine  airplanes.  The  altitude 
of  the  aircraft  as  it  passes  the  microphone 
stations  must  be  within  +500  to  —0  feet 
(  +  150  to  -0  meters)  of  the  target  altitude. 
For  aircraft  powered  by  other  Uian  turbojet 
engines,  the  altitude  for  maximum  sideline 
noise  must  be  determined  experimentally. 

(c)  •  •  • 

(3)  Relative  humidity  and  ambient 
temperature  over  that  portion  of  the  sound 
propagation  path  between  the  aircraft  and  a 
point  10  meters  al>ove  the  ground  at  the  noise 
measuring  station  is  such  that  the  sound 
attenuation  in  the  one-third  octave  band 
centered  a  8  kHz  is  not  greater  than  12  dB/ 
100  meters  and  the  relative  humidity  is 
between  20  and  06  percent,  inclusively. 
However,  if  the  dew  point  and  dry  bulb 
temperature  used  for  obtaining  relative 
humidity  are  measured  with  a  device  which 
is  accurate  to  within  ±0.5  *C.  the  sound 
attenuation  rate  shall  not  exceed  14  dB/lOO 
meters  in  the  one-third  octave  band  centered 
at  8kHz. 

(4)  Average  wind  velocity  10  meters  above 
ground  is  not  to  exceed  12  knots  and  the 
crosswind  velocity  for  the  airplane  is  not  to 
exceed  7  knots.  The  average  wind  velocity 
shall  be  determined  using  a  thirty-second 
averaging  period  spanning  the  10  dB  down 
time  interval  Maximum  wind  velocity  10 
meters  above  ground  is  not  to  exceed  15 


knots  and  Oie  crosswind  velocity  is  not  to 

exceed  10  knots  during  the  10  dB  down  time 

interval 

*        •        •        •        • 

12.  Section  A36.3  is  amended  by 
revising  paragraphs  (c)(2).  (d)(2).  (d)(5). 
(d)(6).  and  (e)(7)  to  read  as  follows: 

Section  A36.3    Measurement  of  aircraft 
noise  received  on  the  ground 

(c)  •  •  • 

(2)  The  microphone  must  be  a  pressure 
sensitive  capadtive  type,  or  its  approved 
equivalent,  such  as  free  Beld  type  with 
incidence  corrector. 

(i)  After  an  adequate  "warm-up"  period,  at 
least  as  long  as  that  specified  by  the 
equipment  manufacturer,  the  system  output 
for  constant  acoustical  input  shall  change  by 
not  more  than  0  J  dB  within  any  one  hour  nor 
by  more  than  a4  dB  within  5  hours. 

(ii)  The  variation  of  microphone  and 
preampUfier  system  sensitivity  within  an 
angle  of  ±30  degrees  of  grazing  (60-120 
degrees  from  the  normal  to  the  diaphragm) 
must  qot  exceed  the  foUowing  values: 


.  *ir8quency(H2) 

Change  in 

sonoinvity 

(dB) 

45  to  1.120. 

1.12010  2,240..         

2,240  to  4,500 

4,500  to  7.100 

7,100  to  11,200 

1 

1.5 

2.5 

4 
5 

With  the  Mrind  screen  in  place,  the  variation 
in  sensitivity  in  the  plana  of  the  diaphragm  of 
the  microphone  system  shall  not  exceed  ID 
dB  over  the  frequency  range  45  to  11.200  Hz. 

(d)  •  •  • 

(2)  A  set  of  24  consecutive  one-third  octave 
filters  must  be  used.  The  first  filter  of  the  set 
must  be  centered  at  a  geometric  mean 
frequency  of  50  Hz  and  the  last  filter  at  laoOO 
Hz. 

(i)  The  output  of  each  filter  must  contain 
less  than  0.5  dB  ripple. 

(ii)  The  correction  for  effective  bandwidth 
relative  to  the  response  at  the  center 
frequency  response  for  each  one-third  octave 
band  filter  must  be  determined  by  measuring 
the  filter  response  to  sinusoidal  signals  at  a 
minimum  of  20  frequencies  equally  spaced 
between  the  two  adjacent  preferred  one-third 
octave  frequencies  or  by  using  an  approved 
equivalent  procedure. 

(5)  The  averaging  properties  of  the 
integrator  must  be  tested  as  follows: 

(i)  White  noise  must  be  passed  through  the 
200  Hz  one-third  octave  band  filter  and  the 
output  fed  in  turn  to  each  detector/integrator. 
The  standard  deviation  of  the  measured 
levels  must  then  be  determined  from  a  large 
number  of  samples  of  the  filtered  white  noise 
taken  at  intervals  of  not  less  than  5  seconds. 
The  value  of  the  staruiard  deviation  must  l>e 
writhin  the  interval  0.48±0.0B  dB  for  a 
probability  limit  of  95  percent  (An  approved 
equivalent  method  may  be  substituted  for  this 


test  on  those  analyzers  when  ihe  test  signal 
cannot  readily  be  fed  direcdy  to  each 
detector/integrator.) 

(ii)  For  each  detector/integrator,  the 
response  to  a  sudden  onset  or  interruption  of 
a  constant  amplitude  sinusoidal  signal  at  the 
respective  one-third  octave  band  center, 
frequency  must  be  measured  at  sampling 
times  0.5,  l.a  1-5,  and  2.0  seconds  after  the 
onset  or  interruption.  The  rising  responses 
must  be  the  following  amounts  before  the 
steady-state  level: 

0.5  seconds AJO±lJi  dB 


1.0  seconds^ 
1.5seconds- 
2J)Baoonds~ 


.1.75  ±a75  dB 
AJO±OA  dB 
..OA±OJS  dB 

(iii)  The  falling  response  must  be  such  Aat 
the  stun  of  the  decibel  readings  (below  the 
initial  steady-state  level)  and  the 
corresponding  rising  response  reading  are 
8.5±1.0  dB,  at  each  sampling  time. 

(iv)  Analyzers  using  true  integration  cannot 
meet  the  requirements  of  paragraphs  (d)(S) 
(i),  (ii),  and  (iii)  of  this  section  directly, 
l>ecause  their  overall  average  time  is  greater 
than  the  sampling  interval.  For  these 
analyzers,  compliance  must  be  demonstrated 
in  terms  of  the  equivalent  output  of  the  data 
processor.  Further,  in  cases  where  readout 
and  resetting  require  a  dead-time  during 
acquisition,  the  percentage  loss  of  the  total 
data  must  not  exceed  one  percent 

(6)  The  sampling  interval  between 
successive  readouts  shall  not  exceed  500 
milliseconds  and  its  precise  value  must  t>e 
known  to  within  ±one  (1)  percent  The 
instant  in  time  by  which  a  readout  is 
characterized,  shall  be  the  midpoint  of  the 
average  period.  (The  averaging  period  is 
defined  as  twice  the  effective  time  constant 
of  the  analyzer.) 

(e)  *  •  • 

(7)  A  performance  calibration  analysis  of 
each  piece  of  cahbratlon  equipment 
including  piston  phones,  reference 
microphones,  and  voltage  insert  devices, 
must  have  been  made  during  the  six  calendar 
months  preceding  the  beginning  of  each  day's 
test  series.  Each  calibration  must  be 
traceable  to  the  National  Bureau  of 
Standards. 

*         *         •        *        • 

13.  Section  A36.5  is  amended  by 
revising  paragraph  (b)(5)(vi)  to  read  as 
follows: 

Section  A38.S    Reporting  and  correcting 
measured  data. 


(b)*  •  • 

(5)  *  •  • 

(vi)  Engine  performance  parameters 
relevant  to  noise  generatioa  such  as  net 
thrust,  engine  pressure  ratio,  exhaust 
temperatures,  and  fan  or  compressor 
rotational  speeds. 

14.  Section  A36.5(c)(l)  is  amended  by 
adding  the  word  "homogeneous"  ahead 
of  the  words  "noise  certification 
reference." 


BEST  COPY  AVAILABLE 


16S68 


/  Vol  S3.  No.  as  /  PHday.  May  g,  1988  I  RtfWf  gp^  HqnlftttolM 


15.  Section  A3e.S(cM2Mi)  i*  ravisMl  to 
read  aa  follows: 


(c)  •  *  •  ' 

(2)  •  •  • 

(i)  Mwdmum  landiiig  weight,  except  ah 
provided  in  1 98.isn(d)  of  m»  part       | 

16.  Section  A36.5((l)(3)  is  amended  by 
revising  the  first  sentence  up  to  the 
words  "octave  band"  to  read  as  follows: 

(d)'  •  • 

(3)  Aircraft  sound  preMure  levels  within 
Ibc  10  dB^lown  point*  (described  in  section 
B38.S  of  Appendix  B)  must  exceed  (lie  mean 
badcgroond  sound  presnue  leveb  detemined 
under  section  A36.3(f)(9)  by  at  least  3  dS  in 
each  one-tlilrd  oetave  band  *  *  * 


17.  Sections  A36.5(d)  (4]  and  (5)  are 
added  to  read  as  follows: 

(d)  *  •  • 

(4)  Where  more  than  aevso  one-thiid 
oolava*  are  within  3  dB  of  die  ambieot  acriae 
ieveis,  a  liB«/&«quaBcy  iotaipolatioa  of  the 
noise  data  shall  be  pefformad  using  an 
approved  prooadure. 

(5)  tf  aquivalent  teat  procadwes,  difEaraot 
from  the  reierenoe  proceduiea  are  uaed.  the 
test  proceduraa  md  all  atethods  for  a^OBling 
the  nanlta  to  the  reference  procedurea  aniat 
be  approved  by  die  FAA.  The  amounta  of 
adfustmanlB  muat  not  exceed  18  EPNdB  on 
talieoff  and  8  EPNdB  on  approach,  and  if  the 
adjustaoents  are  more  than  8  EPNdB  and  4 
EPNdB  respectively,  the  raaulting  numbers 
must  not  be  within  2  EPNdB  of  the 
appropriate  Appendix  C  noise  levels 
including  tradeoffs. 
***** 

1&  Section  A3e.S(e)  is  amended  by 
substltating  the  word  "mean"  for  the 
word  "average"  each  place  it  appears 
and  by  adding  a  new  paragraph  (4)  to 
read  as  follows:  ■ 

*       *       *       •       •  I 

(e)  *  *  * 

(4)  If  equivalent  procedures  are  to  be  ased 
to  certificate  several  airplane  configaratkma 
of  the  same  type  from  noise  teats  of  a  single 
airplane,  the  test  procadurea  and  analyaia 
methods  must  be  iq^oved  by  die  FAA.  The 
request  for  approval  most  idotify  the  noiae 
meaaurement  teat  procadurea  and  data  baae, 
dw  airplafle  confiyvatiaas,  prooednres  and 
analyaia  methoda,  the  method  for  — uMiahtng 
the  90  percent  confidence  limit  for  each  noiae 
certification  level  and  the  propoaad 
equivalent  procedures. 

19.  Section  A36.9  is  amended  by  | 
reviaing  paragraph  (bKl)  and  (d)(2)  to 
read  as  foUovvw 

SectioQ  A3e.9    Atmospheric  atteauotioa  of 
Bound 


(b)*  *  • 

(1)  The  wind  velocity,  temperature  and 
relative  humidity  measurements  required 
under  this  part  moat  be  measured  in  the 
vicinity  of  Ow  aaiaa  ■eaaaHwg  atatJoaa.  The 
loeatiaii  of  the  OMtaaidaglcal  aaaasveaaants 
muat  be  apptvvsd  by  (he  FAA  as 
representative  of  those  atmospheric 
conditiona  exiating  naar  the  awface  over  the 
geographical  area  in  wfaidi  aircraft  noiae 
meaaurements  are  made.  In  some  caaea,  a 
fixed  meteorological  station  (such  as  those 
found  at  airports  or  otlier  fadUtiaa)  awy  meet 
this  reqniremeBt. 


(d)«  •  • 

(2)  u  me  atmospheric  ubaoiption 
coeHWJwita  do  not  vary  over  die  FNLTM 
aoimd  propagatioa  path  by  more  dian  ±  1.8 
dB/1000  ft  (±  «i5  <ffi/lflO  metera)  in  die  »80 
Hz  one-third  octave  iiaiid  iron  me  vahie  of 
the  abaorptloB  coefficient  derived  frwn  the 
meteondogicai  maaantement  obtained  at  10 
metera  above  the  aurlace,  the  moan  of  the 
vahiaa  of  die  adnoapheHc  abeorptioa 
coeffidanta  at  10  BMtara  above  the  sorfaee 
and  at  die  altitada  af  the  aircraft  at  mLTM 
asay  be  eaed  to  detennine  the  atmoafriieric 
attanuatieB  ratea  for  eaeh  ena-tiitad  octave 
band.  The  raaulting  atmoapheric  atteiniatton 
rate  may  be  used  to  compute  the  PNLTM 
correction  under  section  Ad6.11(d)  of  thia 
appendix. 


20.  Section  A3e.ll  [Amended]. 

a.  Section  A36.11(a)(3)(v)  is  amended 
by  removing  the  phrase  "in  the  form  of 
corves  or  tables  ffving  the  variatiaii  of 
EPNL  with  aiqiroacfa  angle." 

b.  Section  A3e.ll(e)  introduetory  text 
is  amended  by  revisiag  the  first 
sentence  to  read  as  follows:  "If  the 
measured  takeoff  and  approach  flight 
paths  do  not  conform  to  tbose 
prescribed  as  the  corrected  and 
xeference  fU^t  paths,  under  sections 
A36.ll  (b)  and  (c)  respectively,  it  will  bt 
necessary  to  apply  duratioo  omrecfioos 
to  the  EPNL  values  calculated  from  the 
measured  data." 

c.  Section  A36.11(e)  is  amended  by 
revising  paragra^  (1)  up  to  the  wtnds 
"which  represents",  (2)  up  to  the  words 
"where  NT  is",  and  (3)  up  to  the  words 
"where  LX  and  LXc  are"  to  read  as 
follows: 


Section  A36.il    Detailed  correction 
proceduree. 

(e)  •  •  • 

(1)  Takeoff  ^IH  p^h.  For  die  takeoff  flight 
path  ahowa  ia  ¥\§me  A3,  the  correctioa  term 
ia  cakniatad  naii^  the  fonaula — 
A2  »  -7.5  log  (KR/KRc) 
which  repivaents  *  *  * 

tfiApi>nfadtfligiitpath.V«thtvgnmtk 


flig^  path  abownlB  FJgua  Afl^  me  cenectioa 
term  la  aeloalatad  oalag  the  fonnnla — 
A2-  -T.5iQgtNr/98^ 
vrhereNTia*  *  * 

(8)  SkM^ /l^^atA.  Kor  the  sidaliae 
flight  path,  the  cenecttoa  tarai  la  ceiaulatad 
I  during  the  fonnula — 
42-  -^7.fikie(UC/Lxi4 
where  LX  and  LXo  are  *  *  * 


d.  Section  A3e.ll({)  hitroductory  text, 
^1).  (2)  introductory  text  up  to  the  words 

the  noise  levels",  and  (2)(ii]  up  to  the 
words  "noise  evaluation"  are  revised  as 
follows: 


(f)  Nonetamda/d  heatlon  correctioa.  When 
takeoff  and  approach  noiae  meaaurementa 
are  condneted  at  pointa  other  than  dioae 
pieaciibed  in  aeetioa  C3e.l  of  Appendix  C, 
the  EPNL  value  eonqiuted  from  theae 
meaaarenenta  muat  be  corrected  to  the  vahw 
that  would  have  occurred  at  the  preacribed 
oiessaiing  pobita  under  one  of  the  foHowiag 
prooadarea: 

(1)  Simplified  procedure.  Unless  the 
amoaat  of  adfoeiaMnt  exoeeda  8  dB  en 
takeoff  or  4  <ffl  ea  appieach,  or  the  correction 
nanha  ia  a  final  EPNL  vahia  which  ia  within 
IJdB  of  the  Boiae  levels  piaaeilbad  to 
Appeadbt  Cof  iMa  part,  the  oorreedon 
psocadurea  preeenbad  to  paragrapna  fdj  and 
(e)  of  thia  aectiaa  fluy  be  nawL  Since  tide 
pfoeedme  aeeoonta  for  extrapolation  of 
FNLTM  from  the  doae-to  aMaanreraent 
atatran  to  the  preacribed  meaaoring  ptrint,  die 
reoiaining  eorrectiooa  tor  differences 
between  teat  and  reference  conditiona. 
indudbtg  tiirort  and  airapeed,  muat  be  made 
afterward. 

(2)  Integrated  procedure.  If  the  correction    ■ 
factor  exoeeds  8  dB  on  taketrff  or  4  dB  on 
approach,  or  the  oonsction  results  in  a  final 
EPNL  vafaie  which  ia  widiin  1.0  dB  of  the 
noiae  levels  *  *  * 


(ii)  After  the  raeaaured  one  half  (V4)  aeoond 
specira  have  been  corrected  to  the  measuring 
pointa  preacribed  in  aection  C36.1  of 
Appendix  C.  the  remaining  aoiae 
evahiatfon*  *  * 

A^paadbc  B— Afacrafl  Noise  Evaluatioo 
Under  S  St.lB3 

21.  Section  B36.5(h)  is  amended  by 
replacing  "zero"  with  "one  and  a  hdf  \ 

22.  Tbe  ipaph  uid  Table  B2  now 
appeaiteg  in  sactioB  B8&7(a)  is  moved 
bko  aection  BS8.5(i)  and  revised  to  reed 
asfr^ows: 

Section  B3&8   Correct/oa  for  upectrd 
irregularitiet. 


0)' 
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Tabh  B2  -^  Tone  Cotrectfon  Actary 


8 
7 
6 
5 

4 


•  I  I 


J  I  I  I  I  I  I   I  I  I  I 
600<f<  6,000  Hz 


T-f-j-T 


f   800  Hz 
f   8,000  Hz 


j_lJ 


*  *  '  '   1  i  t  t  ■ 


j.^ 


1 


10  15  20 

Level  Difference  F,  dB 


I  t  I  I 


Frequency  t.  Hz 

Level  dMerence 
F.dB 

Ton6  oorroction 
CdB 

50<f<500 

1%*<F<3 - 

3<F<20..._.  ., 
20<F 

F/3-V4 

F/6 

3H 

500<t<5,000 

1H*<F<3 

3<F<20 

20<F „ 

2F/3-1 

F/3 

6% 

5,000<f<10.000 

1V4*<F<3 

3<F<20 

F/3-Vi 
F/6 

io<F „ 

3^ 

23.  Section  B36.9(c)  is  amended  by 
revising  the  definition  of  At  as  follows: 

Section  B36.9    Duration  correction. 


(c)  *  •  • 
AtacCS  sec.  (or  the  approved  sampling  time 
interval),  and 


'See  Step  8. 


24.  Section  B36.g(f)  is  revised  to  read 
as  follows: 
***** 

(f)  The  aircraft  testing  procedurea  must 


inchide  the  10  dB<k>wn  potota  to  the  flyover 
noiae/time  record. 

2S.  Section  B3e.ll(c)  is  added  to  read 
as  follows: 

Section  B38.ll    Effective  perceived  noiae 
level. 


(c)  If,  during  a  test  flight  one  or  more  peak 
values  of  PNLT  are  observed  which  are 
withto  2  dB  of  PNLTM  the  value  of  EPNL 
shall  be  calculated  for  each,  as  well  as  for 
PNLTM.  If  any  EPNL  value  exceeds  die  value 
at  the  moment  of  PNLTM  the  maximum 
value  of  such  exceedance  must  be  added  aa  a 
further  adiuatment  to  the  EPNL  calculated 
from  the  meaaured  data. 

26.  Section  B36.13  is  amended  by 
revising  paragraphs  (a)  and  (b).  Figure 
B3  and  adding  Table  B4  to  read  as 
follows: 

Section  836.13    Mathematical  formulation 
ofnoy  tables. 

(a)  The  relationship  between  sound 
pressure  level  and  perceived  noisiness  given 
to  Table  Bl  is  illustrated  in  Figure  83.  The 
variation  of  log  (n)  with  SPL  for  a  given  one- 
third  octave  band  can  be  expressed  by 
straight  lines  as  shown  in  Figure  83. 

(1)  The  slopes  of  the  straight  Itoes  M(b). 
M(c).  and  M(d)  and  M(e); 

(2)  The  totercepts  of  die  lines  on  die  SPL 
axis.  SPL  (b)  and  SPL  (c);  and 

(3)  The  coordinates  of  the  disconttouities, 
SPL  (a)  and  log  n(a]:  SPL  (d)  and  tog  n  := 
-1.0;  and  Sn.  (e)  and  log  n  =  log  (0.3). 

(b)  The  important  aspects  of  the 
mathematical  formulation  are: 

(1)  SPL  >  SPL  (a) 

n  -  antilog  [M(c)*(SPL-SPL(c))] 
(2)SPL(b)<SPL<SPL(a) 

n  =  antilog  (M(b)*(SPL-SPL(b))J 
(3) SPL (e)<  SPL  <  SPL (b) 

n  =  antilog  [M(e)*(SPL-SPL(b))I 
(4)  SPL  (d)  <  SPL  <  SPL  (e) 

n  =  0.1  antilog  IM(d)*(SPL-SPL(d))J 

(c) *  *  • 

SaXMO  COOE  4aiO-1S-M 
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Table  B4    Constants  for  Mathenuitically  Fomtuiated  NOV  Values 


Band 

f 

SPL 

SPL 

SPL 

SPL 

SPL 

(» 

Hz 

(a) 

(b) 

(c) 

(d) 

(e) 

M(b) 

M(c) 

M(d) 

M(e) 

1 

50 

91.0 

64 

52 

49 

55 

0.043478 

0.030103 

0.079520 

0.058098 

2 

63 

85.9 

60 

51 

44 

51 

0.040570 

. 

0.068160 

•• 

3 

80 

87.3 

56 

49 

39 

46 

0.036831 

99 

0.057788 

4 

100 

79.9 

53 

47 

34 

42 

*# 

0.059640 

0.047534 

5  •  . 

125 

79.8 

51 

46 

30 

39 

0.035336 

0.053013 

0.043573 

6 

160 

76.0 

48 

45 

27 

36 

0.033333 

«« 

7 

200 

74.0 

46 

43 

24 

33 

*f    \ 

1 

0.040221 

8 

250 

74.9 

44 

42 

21 

30 

0.032051 

t 

0.037349 

9 

10  ^ 

315 
400 

94.6 

00 

42 

40 

41 
40 

18 
16 

27 
25 

0.030675 
0.030103 

0.030103 

0.034859 

11 

500 

1 

40 

40 

16 

25 

1 

■ 

12 

630 

40 

40 

16 

25 

13 

800 

40 

40 

16 

25 

14 

1000 

40 

40 

16 

25 

' 

0.053013 

' 

15 

1250 

• 

38 

38 

15 

23 

0.030103 

Not 

0.059640 

0.034859 

16 

1600 

34 

34 

12 

21 

0.029960 

Applicable 

0.053013 

0.040221 

17 

2000 

32 

32 

9 

18 

. 

99 

0.037349 

IS 

2500 

30 

30 

5 

15 

' 

0.047712 

0.034859 

19 

3150 

29 

29 

4 

14 

f 

' 

20 

4000 

29 

29 

5 

14 

0.053013 

21 

5000 

■ 

30 

30 

6 

15 

' 

• 

** 

0.034859 

22 
23 

6300 
8000 

00 

44.3 

31 
37 

31 
34 

10 
17 

17 
23 

0.029960 
0.042285 

0.068160 
0.079520 

0.037349 
#» 

0.029960 

24 

10000 

50.7 

41 

37 

21 

29 

f  * 

99 

0.059640 

0.043573 
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Appenfiix  C — Noise  Levels  for  Transport 
Category  and  Turlmjet  Powered 
Airplanes  Under  S  36.201 


27.  Section  C36.5,  the  table  after 
paragraph  (b)(3),  and  paragraph  (c)  is 
removed.  1 

28.  Section  C36.7  Takeoff  test 
conditions  is  re  titled  Takeoff  Reference 
and  Test  Limitations. 

29.  Section  C36.7(d)  is  removed  and 
paragraphs  (e)  and  (f)  are  redesignated 
as  paragraphs  (d)  and  (e),  respectively. 

30.  Section  C36.9  Approach  test 
conditions  is  retitled  Approach 
Reference  and  Test  Limitations. 

31.  Section  36.9(d)  is  removed  and 
paragraphs  (e)  and  (f)  are  redesignated 
as  paragraphs  (d)  and  (e),  respectively. 

Issued  in  Washington,  DC  on  April  14, 
I98a 

T.  Allan  McArtor, 
Administrator. 
(FR  Doc  88-10005  Filed  5-5-«8: 8:45  am] 
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DEPARTMENT  OmiEALTH  AND 
HUMAN  SERVICES 

Cantors  for  DisaaM  Control 

National  Committoe  on  Vital  and 
HMdth  Statistics;  Maating 

Action:  Notice  of  Change  in  National 
Committee  on  Vital  and  Health 
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Slatisfics  SubcoiAmittee  on  Minority 
Health  Statistics  Meeting. 

Federal  Register  Citation  of  Previous 
Announcement:  53  FR 12S99,  April  15, 
198& 

Previously  Announced  Date  and  Time 
of  the  Meeting: 

May  10, 1988,  9:00  ajn.— 5KX)  p.m. 

May  11. 1988, 9:00  a.m.— 12.-00  Noon. 


Change  in  the  Meeting:  The 
Subcommittee  will  meet  on  May  la  1988, 
94n  a.m. — S  p  jn.  only.  It  will  not  meet  on 
May  11. 

Dated-  May  4. 1988. 
ElvinHUyer, 

Associate  Director  for  Policy  Coordination 

Centers  for  Disease  Control 

[FR  Doc  88-10318  Piled  5-«-88;  11:51  am] 
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Public  inspection  desk  523-6215 

Corrections  to  published  documents  529-5237 

Document  drafting  information  523-5237 

Machine  readable  documents  523-6237 
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Laws 
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TiM  Unttad  StatM  GovvnwMitt  HwNial 

General  information  523-5230 

OiMr  ScrviCM 
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Legal  staff  523-4634 

library  523-6240 
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FOR: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 


WHO:        The  OfRca  of  the  Federal  Register. 


WHAT: 


WHY: 


Free  public  briefings  (approximately  3  hours]  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  l>etween  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  die  FR/CFR 

system. 

• 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations  which 
directly  a&ect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


WASHINGTON.  DC 

WHEN:    May  26:  at  0:00  a.m. 
WHERE:    Office  of  the  Federal  Register, 
First  Floor  Conference  Room, 
1100  L  Street  NW.,  Washington,  DC 
RESERVATIONS:  Uurice  Clark,  202-523-3517  , 

KANSAS  CITY,  MO 

WHEN:    June  10;  at  9:00  a.m. 
WHERE:    Room  147-148. 

Federal  Building. 
601  East  12th  Street, 
Kansas  City.  MO 
RESERVATIONS:  C^l  the  St  Louis  Federal  Information 
Center, 
Missouri:    1-800-392-7711 
Kansas:    l-«)0-432-2934 

NEW  YORK,  NY 

WHEN:    June  13;  at  1:00  p.m. 
WHERE:    Room  305C. 

26  Federal  Plaza, 
New  York,  NY 
RESERVAHONS:  Call  Arlene  Shapiro  or  Stephen  Colon  at 
the  New  York  Federal  Information  Center, 
212-264-4810. 
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Agriculture  Department 

See  Farmers  Home  Administration;  Food  and  Nutrition 
Service;  Forest  Service;  Rural  Electrification 
Administration 

Air  Force  Department 

NOTICES 

Meetings: 

•    Scientific  Advisory  Board,  16447 

.Benefits  Review  Board,  Labor  Department 

RULES 

Practice  and  procedure,  16518 

Commerce  Deparbneirt 

See  Export  Administration;  International  Trade 

Administration;  National  Oceanic  and  Atmospheric 
Administration;  Patent  and  Tkwiemaric  Office 

Conservation  and  Renewable  Energy  Office 

NOTICES 

Alternative-fuel  vehicles  for  the  Federal  government  fleet; 
capability/delivery  information  request,  16451 

Consumer  Product  Safety  Commission 

NOTICES 

Complaints  issued: 
P&M  Enterprises,  16447 

Defense  Department 

See  Air  Force  Department 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Hutsko,  Joseph  P.,  D.O.,  16476 

Mclver,  Edward  L,  MJ).,  16477 

Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exportation  and  importation: 
Great  Lakes  Gas  Transmission  Co.,  16451 

Education  Defuirtment 

NOTICES 

Grants;  availability,  etc.: 
Adult  education  for  homeless  program,  16447 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
Fairbanks  Morse  Engine  Accessories,  16477 
Health-Tex.  Inc.,  16478 

Energy  Department 

See  also  Conservation  and  Renewable  Energy  Office; 
Economic  Regulatory  Administration;  Federal  Energy 
Regulatory  Commission 

NOTICES 

Meetings: 

National  Coal  Cornicil,  16450 

National  Petroleum  Council,  16450 
,  (2  documents] 
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Environmental  Protection  Agency 

NOTICES 

Grants,  State  and  local  assistance: 
Hazardous  waste  (RCRA);  integrated  training  and 
technical  assistance  initiative,  16466 
Meetings: 
Biotechnology  Science  Advisory  Cbmmittee,  16467 
.  Pesticides;  emergency  exemptions,  etc.: 
Avermectin  Bi,  16467 
Clofentezine,  16466 
Toxic  and  hazardous  substances  control: 
Confidential  business  information  and  data  transfer  to 
contractors,  16468 
Water  pollution  control: 
Disposal  site  determinations — 
Russo  Development  Corp.  wetlands.  Caristadt,  NI, 
16469 


Equal  Employment  Opportunity  Commission 

NOTICES 

Meetings;  Sunshlrfe  Act.  16512 

Executive  Office  of  the  President 

See  Presidential  Docamoiti 


Export  Administration 

See  also  International  Trade  AdministratioD 
NOTICES 

Export  privileges,  actions  affecting: 
Wirth,  Hans,  et  al.,  16441 

Farmers  Home  Administration 

PROPOSED  RULES 

Program  regulations: 
Guaranteed  loan  program,  16416  . 


Federal  Aviation  Administration 

RUIXS 

Airworthiness  directives: 

Lockheed,  16379, 16381 
(2  documents] 

McDonnell  Douglas,  16382-16364 
(3  documents) 

SAAB-Fairchild,  16385 

TEXTRON  Lycoming,  16388 
Standard  instrument  approach  procedures,  16388 
VOR  Federal  airways,  18387 
PROPOSED  RUI.es 
Airworthiness  directives: 

Societe  Naticmale  Industrielle  Aerospatiale,  16438 


Federal  Deposit  insurance  Corporation 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 

16470 
Meetings;  Sunshine  Act.  16512. 16513 

(3  documents] 
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Federal  Energy  Regulatory  Comndaaion 

RULES 

Practice  and  procedure: 

Review  of  contested  DOE  remedial  orders,  16407 
Nonccs 

Meetings;  Sunshine  Act  16513 
Natural  gas  certificate  filings: 
Trunkline  Gas  Co.  et  al..  16452. 16453 

(2  documents) 
Applications,  hearings,  determinations,  etc.: 
Carnegie  Natural  Gas  Co.,  16457 

(2  documents)  j 

Chandeleur  Pipe  Line  Co.,  16458 
CNG  Transmission  Corp.,  16457 
Columbia  Gas  Transmission  Corp..  16458 
Coming  Natural  Gas  Corp.,  16459 
East  Tennessee  Natural  Gas  Co.,  16459 
El  Paso  Natural  Gas  Co..  16460 

(2  documents) 
Florida  Gas  Transmission  Co.,  16461 
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National  Fuel  Gas  Supply  Corp.,  16463 
North  Penn  Gas  Co.,  16463 
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(2  documents) 
Questar  Pipeline  Co.,  16464 
System  Energy  Resources,  Inc.,  16464 
Texas  Gas  Transmission  Corp..  16466 
Transcontinental  Gas  Pipe  Line  Corp.,  16466 

FMenri  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  16470 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  16515 
Applications,  hearings,  determinations,  etc.: 

First  Wyoming  Bancorporation;  correction.  16470 

Liberty  National  Bancorp,  Ina,  16471 

Federal  Trade  CommisMon  j 

RULES 

Motor  vehicles,  used;  trade  rule  for  sales: 
Maine;  exemption.  16390 

Food  and  Drug  Administration      I 

NOTICES  ' 

Food  for  human  consumption: 
Identity  standard  deviation;  market  testing  permits — 
Pineapple,  canned.  16471 
Food  protection  Unicode;  model  development.  16472 

Food  and  Nutrition  Service 

RULES 

Food  distribution  program: 
National  commodity  processing  program.  16379 

Forest  Service 

NOTICES 

Meetings: 
State  Foresters  Committee.  16440 

Health  and  Human  Servlcea  Department 
See  Food  and  Drug  Administration;  Health  Resources  and 
Services  Administration;  Public  Health  Service 


Health  Resources  and  Services  Administration 

See  also  Public  Health  Service 
NOTICES 
Meetings: 
National  Health  Service  Corps  National  Advisory 
Council.  16472 

Interior  Department 

See  Land  Management  Bureau;  Minerals  Management 
Service;  National  Park  Service;  Reclamation  Bureau 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Organizations  under  common  control;  brother-sister 
controlled  group  of  corporations,  60%  control  test 
Correction,  16408 

NOTICES 

Income  taxes: 
Electronic  filing  program  (1960);  Forms  104a  1040A  and 
1040  EZ  returns,  16510 

International  Trade  Admlniatration 

See  also  Export  Administration 

RULES 

Export  administration  regulations;  emergency  license 
procedure  clarification,  16390 

NOTICES 

Antidumping: 

Pressure  sensitive  plastic  tape  from  Italy.  16444 
Short  supply  determinations: 

Flat-rolled  steel,  16446 

Hot  rolled  sheet.  16446 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Mahoning  Valley  Railway  Co.,  16475 
Waccamaw  Coastline  Railroad.  Co..  Inc.,  16475 

Justice  Department 

See  also  Drug  Enforcement  Administration 

NOTICES 

Pollution  control;  consent  judgments: 
Erie  Coatings  &  Chemicals,  Inc.,  et  al.,  16476 

LalMr  Department 

See  Benefits  Review  Board,  Labor  Department;  Employment 
and  Training  Administration 

Land  Management  Bureau 

RULES 

Minerals  management 
Onshore  oil  and  gas  production  accounting;  responsibility 
transfer,  16408 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 
Arizona,  16473 

Minerals  Management  Service 

RULES 

Royalty  management 
Onshore  oil  and  gas  production  accounting;  responsibility 
transfer,  16408 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
Space  and  Earth  Science  Advisory  Committee,  16478 


National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management 
Ocean  salmon  off  coasts  of  Washington,  Oregon,  and 
California,  16415 

National  Pdrfc  Service  , 

NOTICES 

National  Park  system: 
Management  policies;  availability.  16475 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Production  and  utilization  facihties;  domestic  licencing: 
Nuclear  power  plant  fuel  loading  and  initial  low-power 

operations;  emergency  planning  and  preparedness 

requirements.  16435 
NOTICES 

Environmental  statements;  availability,  etc.: 

Virginia  Electric  &  Power  Co.,  16479 
Meetings: 

Reactor  Safeguards  Advisory  Committee.  16479 
Applications,  hearings,  determinations,  etc.: 

All  Chemical  Isotope  Enrichment  Inc..  16480 
(2  documents) 

Minnesota  Mining  &  Manufacturing  Co.,  16480 

Public  Service  Co.  of  Colorado,  16481 

St.  Louis  University,  16482 

Texas  Utilities  Electric  Co.  et  al.,  16484 

^ent  and  Trademark  Office 

RULES 

Patent  cases: 
Patent  term  extension;  technical  amendments,  16413 

PROPOSED  RULES 

Patent  cases: 
Miscellaneous  amendments,  16522 

Personnel  Management  Office 

NOTICES 

Airway  science  curriculum;  demonstration  project 
extension,  16484 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
Defense  Transportation  Day  and  Week,  National  (Proc. 
5811),  16377 
Older  Americans  Abuse  Prevention  Week,  National  (Proc. 

5812),  16530 
Public  Service  Recognition  Week  (Proc.  5813),  16532 
VVorid  Trade  Week  (Proc.  5814).  16533 

Pul>llc  Heaittt  Service 

See  also  Food  and  Drug  Administration;  Health  Resources 
and  Services  Administration 

NOTICES 

Meetings: 
National  Commission  on  Orphan  Diseases,  16472 

Reclamation  Bureau 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
16475 

Research  and  Special  Programs  Admlniatration 

NOTICES 

Hazardous  materials: 

Applications;  exemptions,  renewals,  eta.  16492. 16501 

(2  documents] 


Rural  Electrification  Administration 

NOTICES 

Environmental  statements;  availability,  etc: 
Magic  Valley  Electric  Cooperative,  Inc..  16440 

Securities  and  Exchange  Commiaaion 

RULES 

Employee  benefit  plans;  shareholder  communications,  16399 
NOTICES 
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Midwest  Stock  Exchange,  Ina,  16485 
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(2  documents) 
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(2  documents) 
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UC  Corp.,  16491 

Small  Business  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
San  Joaquin  Business  Investment  Group,  Inc.,  16491 


Transportation  Department 

See  also  Federal  Aviation  Administration;  Research  and 
Special  Programs  Administration 
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Employee  responsibilities  and  conduct  participation  in 

fi«quent  flyer  or  similar  program,  16414 
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Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  16492 
Certificates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits;  weekly  applications,  16492 
Hearings,  etc. — 
ChartAir,  Ina,  16492 

Treaaury  Department 

See  also  Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

16510 

(2  documents) 

United  States  Information  Agency 

NOTICES 

.  Art  objects,  importation  for  exhibition: 

Tenth  Armiversaiy  of  East  Building,  16511 
Meetings: 
Cultural  Property  Advisory  Committee,  16511 

Veterans  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
16511 
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The  President 
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Presidential  Documents 


Proclamation  5811  of  May  5,  1988 

National  Defense  Transportation  Day  and  National 
Transportation  Week,  1988 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Transportation  is  essential  to  American  life.  Our  safe,  fast,  economical,  and 
convenient  movement  of  people  and  goods  is  the  cornerstone  of  our  country's 
social  and  economic  welfare  and  of  our  national  defense.  Now,  as  in  the  past, 
our  transportation  systems— highways,  airports,  inland  waterways,  railroads 
and  public  transit,  our. merchant  fleet  and  the  Great  Lakes  and  St.  Lawrence 
Seaway—provide  a  superior  emergency  response  network  and  are  available 
as  a  critical  component  of  our  national  defense.  As  our  citizens  travel  in 
record  numbers  for  business  or  pleasure,  our  local.  State,  and  Federal  govern- 
ments continue  to  work  with  the  transportation  industry  to  enhance  transpor- 
tation safety. 

The  growth  of  our  Nation  and  the  development  of  transportation  have  been 
intertwined  throughout  our  history.  Those  who  first  explored  this  vast  country 
were  followed  by  pioneers  who  established  settlements.  Most  of  the  road 
routes,  river  systems,  and  ocean  ports  used  by  our  earliest  settlers  are  still  in 
use  today.  Many  of  our  great  cities  originated  as  towns  that  were  starting  or 
end  points  for  transportation  systems.  As  trade  and  commerce  grew,  transpor- 
tation provided  the  necessary  link  to  vital  resources  that  in  turn  enabled 
further  national  growth.  On  land  and  water,  in  the  air,  and  in  space,  our 
transportation  systems  have  become  an  essential  element  of  our  Nation's 
economic  health,  providing  indispensable  services  and  generating  employment 
for  millions  of  people. 

This  week  we  acknowledge  the  contributions  of  the  dedicated  people  who 
build,  maintain,  and  safeguard  our  transportation  systems — from  the  flagman 
on  a  highway  project  to  the  space  engineer.  We  honor  those  who  led  the  way 
ill  the  development  and  improvement  of  ships,  waterways,  motor  vehicles, 
highways,  trains,  airplanes,  and  our  newest  transportation  vehicles,  space- 
craft. ITie  recent  announcement  of  our  National  Space  Policy  means  that  we 
continue  to  call  for  the  help  of  modem-day  pioneers  on  the  &-ontiers  of  space 
technology.  With  public  and  private  cooperation,  our  Nation  is  building  a 
highway  to  space  that  will  serve  as  an  economic  bridge  to  the  Zlst  century. 

In  recognition  of  the  importance  of  transportation  and  of  the  millions  of 
Americans  who  serve  and  supply  our  transportation  needs,  the  Congress  has 
requested,  by  joint  resolution  approved  May  16, 1957  (36  U.S.C.  160),  that  the 
third  Friday  in  May  of  each  year  be  designated  as  "National  Defense  Trans- 
portation Day";  and  by  joint  resolution  approved  May  14, 1962  (36  U.S.C.  166), 
that  the  week  in  which  that  Friday  falls  be  proclaimed  "National  Transporta- 
tion Week." 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  Friday,  May  20,  1988,  as  National  Defense 
Transportation  Day  and  the  week  of  May  15  through  May  21, 1988,  as  National 
Transportation  Week.  I  urge  the  people  of  the  United  States  to  observe  these 
occasions  with  appropriate  ceremonies  that  will  give  full  recognition  to  the 
citizens  and  groups  that  operate  the  transportation  systems  of  our  country. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifth  day  of  May. 
in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the  Inde- 
pendence of  the  United  States  of  America  the  two  hundred  and  tweUth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicabiNty  and  legal  effect,  most 
Qf  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  SO  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulatens  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  NutritkM)  Servico 
7CFRPart252 

Food  Distribution  Prooram;  National 
Commodity  Prooeasing  Prognm 

agency:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Interim  rule. 

SUMMAflY:  This  interim  rule  will  extend 
the  National  Commodity  Processing 
(NCP)  Program  until  September  3a  190a 
NCP  was  established  in  the  June  23, 1983 
rule  and  extended  through  June  30, 1388 
by  the  June  30. 1986  and  May  5, 1987 
interim  ndes.  This  action  will  promote  a 
regular  supply  of  processed  end 
products  to  eligible  recipient  agencies 
for  the  1988-89  and  1989-90  agreement 
years. 

EFFEcnve  date:  June  8, 1988. 

FOR  FURTHER  INFORMATKMI  CONTACT: 

Mr.  Joseph  E.  Shepherd,  Director, 
Nutrition  and  Technical  Services 
Division,  U.S.  Department  of 
Agriculture,  3101  Park  Center  Drive- 
Room  602,  Alexandria,  Virginia  22302. 
(703)  756-3585. 

SUPPLEMENTARY  INFORMATION:  Under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520),  information  collection 
requirements  contained  in  the  current 
interim  rules  have  been  approved  by  the 
OflTice  of  Management  and  Budget  (0MB 
#0584-0325)  for  use  through  September 
30,1990. 

Classification 

This  action  has  been  reviewed  under 
Executive  Order  12291  and  has  been 
classified  not  major.  We  anticipate  that 
this  proposal  will  not  have  an  annual 
impact  on  the  economny  of  more  than 
$100  million.  No  major  increase  in  costs 
or  prices  for  conmrmers.  individual 


industries,  Federal,  State  or  local 
government  agencies,  or  geographic 
regions  is  anticipated.  The  action  is  not 
expected  to  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  U.S.  based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

This  program  is  Usted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.550.  For  tiie  reasons  set  fordi  in 
the  Final  Rule  related  Notice  to  7  CFR 
Part  3015,  Subpart  V  (48  FR  29114),  this 
program  is  included  in  the  scope  of 
Executive  Order  12372  which  requires 
intergovenmiental  consultation  with 
State  and  local  officials. 

This  action  has  also  been  reviewed 
with  regard  to  the  requirements  of  The 
Regulatory  Flexibility  Act  (5  U.S.C.  801- 
612).  Anna  Kondratas,  Administrator  of 
the  Food  and  Nutrition  Service,  has 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Background 

To  comply  with  the  amendment  made 
by  section  6  of  the  Commodity 
Distribution  Reform  Act  and  WIC 
Amendments  of  1987  (Pub.  L  100-237), 
the  Department  is  hereby  extending  the 
operations  of  the  NCP  Program  through 
September  30, 1990.  The  provisions  of 
the  interim  rules  pubUshed  on  June  30, 
1986  (51  FR  23519)  and  July  2, 1987  (52 
FR  16369)  will  remain  in  effect.  Only  one 
change  is  being  made  by  this  interim 
rule — amending  the  reference  to  the 
agreement  termination  date  q>ecified  in 
Uie  May  5, 1987  rule. 

In  order  to  improve  the  program,  the 
Department  has  issued  a  proposed 
rulemaking,  published  on  Mardi  7, 1988, 
which  would  amend  the  interim  rule 
governing  the  NCP  Program. 

List  of  Subjects  in  7  CFR  Part  252 

Agricultural  commodities.  Grant 
programs-social  programs,  Price  support 
programs.  Surplus  agricultural 
commodities. 

PART  252— NATIONAL  COMMOOITY 
PROCESStNQ  PROGRAM 

1.  The  authority  citation  for  Part  252 
continues  to  read  as  follows: 

Authority:  Sec.  418,  A^cultural  Act  of  1949 
(7  U.S.C.  1431). 


2.  In  S  252.4,  paragraph  (b)  is  revised 
to  read  as  follows: 


S  252.4    Application  to 
agreement 


(b)  Agreement  between  FNS  and 
Participating  Food  Processors.  Upon 
approval  of  an  application  for 
participating  in  Uie  NCP  Program,  FNS 
shall  enter  into  an  agreement  with  the 
appUcant  food  processor.  All 
agreements  under  the  NCP  Program  will 
terminate  on  the  June  30th  following  the 
agreement  approval  date. 
•        *        •        •        * 

Date:  May  3. 1968. 
Ana  Kondratas, 

Administrator. 

(PR  Doc.  88-10227  Filed  5-0-88;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  8S-NI»-42-AD;  Amdt  39-9t13] 

Airworthiness  Oirecthres;  Lockhsed 
Model  382  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Lockheed  Model 
382  series  airplanes,  which  requires 
inspection,  and  repair  or  modification,  if 
necessary,  of  certain  heat  shield  and  aft 
nacelle  fairing  attachment  fastener 
holes.  This  amendment  is  prompted  by 
results  of  recent  testing  and  analyses  by 
the  manufacturer,  whidi  revealed  that 
failure  of  the  wing  can  occur  at  less  than 
ultimate  load  due  to  cracking  at  fastener 
holes  in  the  dry  bay  area  between  outer 
wing  stations  161  to  195.  Failure  to 
detect  and  repair  cracks  could  result  in 
severe  damage  to  the  Nos.  3  and  4  lower 
surface  panels  of  the  outer  wings,  which 
could  lead  to  failure  of  the  wing  to 
withstand  design  loads. 

effective  date:  May  25, 198& 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Lockheed  Aeronautical  Systems 
Company-Georgia.  86  South  Cobb  Drive, 
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Marietta,  Georgia  30063.  This 
information  may  be  examined  at  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  FAA,  Central  Region. 
Atlanta  Aircraft  Certification  Office, 
1669  Phoenix  Parkway,  Suite  210, 
Atlanta,  Georgia. 

FOR  FUflTHER  INFORMATION  CONTACT: 

Mr.  Jack  Bentley,  Airframe  Branch 
(ACE-120A).  FAA.  Central  Region. 
Atlanta  Aircraft  Certification  Office, 
1668  Phoenix  Parkway.  Suite  210. 
Atlanta.  Georgia  30349;  telephone  (404) 
991-2910. 

SUPPLCMENTARV  INFORMATION:  Recent 
residual  strength  testing  performed  by 
Lockheed  Aeronautical  Systems 
Company-Georgia  on  wings  removed 
from  United  States  Air  Force  (USAF) 
Model  C-130  airplanes  revealed  that 
catastrophic  failure  of  a  wing  can  occur 
at  less  than  ultimate  load,  due  to 
cracking  present  at  a  fastener  hole  in  the 
dry  bay  area  between  outer  wing 
stations  161  and  195.  Such  cracking,  if 
not  corrected,  could  result  in  severe 
damage  to  the  Nos.  3  and  4  lower 
surface  panels  of  the  outer  wings,  which 
could  lead  to  failure  of  the  wing  to 
withstand  design  loads. 

In  light  of  the  foregoing,  the  FAA  has 
determined  that  inspection,  and  repair 
or  modification,  if  necessary,  are 
required  on  certain  Lockheed  Model  382 
series  airplanes  with  wings  of  the  same 
configuration  as  the  Model  C-130 
airplanes. 

The  FAA  has  reviewed  and  approved 
Lockheed  Service  Bulletins  A382-57-71. 
dated  November  30, 1987,  and  382-57- 
73.  dated  January  28, 1988,  which 
describe  procedures  for  nondestructive 
inspections  of  heat  shield  and  aft 
nacelle  fairing  attachment  fastener  holes 
from  outer  wing  station  161  to  195  to 
determine  if  cracking  exists,  and 
modification,  if  necessary,  of  the  outer 
wing  lower  surface  skin  panels  between 
outer  wing  stations  161  and  195. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  requires  inspection 
of  heat  shield  and  aft  nacelle  fairing 
attachment  fastener  holes  for  cracking, 
and  modification  of  the  outer  wing 
lower  surface  skin  panels,  if  necessary, 
in  accordance  with  the  service  bulletins 
previously  mentioned.  Repair  of 
detected  cracking  must  be  accomplished 
in  accordance  with  a  method  approved 
by  the  FAA. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procediuv  hereon  are  impracticable,  and 
good  cause  exists  for  maidng  this 


amendment  effective  in  less  than  30 
days. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958.  as  amended  (49  U.S.C  1301,  et 
seq.],  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus  in  accordance  with 
Executive  Order  12gl2,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  imder 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034;  February  26. 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required). 

list  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Pari  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART3»-{AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13S4(a),  1421  and  1423: 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983):  and  14  CFR  11.89. 


939.13    [AiiMndMl] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Lockboad  Aeraoautkal  Systems  Company— 
Goorgia:  Applies  to  Model  382  series 
airplanes.  Serial  Numbers  3946  through 
4250.  and  4299  through  4303,  except  those 
having  outer  wings  installed  to  a 
configuration  equivalent  to  Serial 
Number  4542  or  subsequent:  certificated 
in  any  category.  Compliance  required  as 
indicated,  unless  previously 
accomplished 
To  prevent  severe  damage  to  the  lower 

surface  panels  of  the  outer  wings,  accomplish 

the  following: 


A.  Within  the  next  SO  hours  tlme-in-service 
after  the  effective  date  of  this  AO:  or  upon 
the  accumulation  of  11,000  flight  hours  total 
time-in-service  for  airplanes  Serial  Numbers 
3946  through  4250,  or  18,000  flight  hours  total 
time-in-service  for  airplanes  Serial  Numbers 
4299  through  4303:  whichever  occurs  later, 
perform  an  inspection  of  the  outer  wing  lower 
surface  panels  1. 2, 3,  and  4,  in  accordance 
with  Lockheed  Service  Bulletin  A382-67-71, 
dated  November  30, 1987,  to  determine  the 
existence  of  doublers  on  those  panels 
between  outer  wing  stations  161  and  195. 

B.  If  doublers  have  been  installed  on  panels 
1, 2, 3,  and  4,  left  and  right,  in  accordance 
with  Northwest  Industries  (NWI)  Drawing 
3609103,  the  airplane  may  be  returned  to 
normal  service. 

C  If  doublers  have  been  installed  on 
panels  1  and  2  in  accordance  with  Lockheed 
Service  Bulletin  382-162  (382-57-35),  dated 
September  2, 1987,  or  later  FAA-approved 
revisions,  prior  to  further  flight,  accomplish 
either  of  the  following: 

1.  Inspect  the  heat  shield  and  nacelle 
fairing  attachment  fastener  holes  from  outer 
wing  station  161  to  195,  in  accordance  with 
Lockheed  Service  Bulletin  A382-57-71,  dated 
November  30, 1987. 

a.  If  no  cracks  are  foimd,  repeat  this 
inspection  at  intervals  not  to  exceed  300 
flight  hours. 

b.  If  cracks  are  found,  prior  to  further  flight, 
repair  in  accordance  with  an  FAA-approved 
method. 

2.  Modify  the  wing  in  accordance  with 
Lockheed  Service  Bulletin  382-87-73.  dated 
January  28, 1986.  Installation  of  this 
modification  constitutes  terminating  action 
for  the  repetitive  inspections  required  by 
paragraph  C.l.a.,  above. 

D.  If  doublers  have  not  been  installed  on 
panels  1. 2, 3,  and  4,  prior  to  further  flight, 
accomplish  either  of  the  following: 

1.  Inspect  the  heat  shield  and  nacelle 
fairing  attachment  fastener  ht)m  outer  wing 
station  161  to  195,  in  accordance  with 
Lockheed  Service  Bulletin  A382-57-n.  dated 
November  30, 1987. 

a.  If  no  cracks  are  found,  repeat  this 
faupection  at  intervals  not  to  exceed  300 
flight  hours. 

b.  If  cracks  are  found,  prior  to  further  flight, 
repair  in  accordance  with  an  FAA-approved 
method. 

2.  Modify  the  wing  in  accordance  with 
Northwest  Industries  (NWI)  Drawing  3609103. 
Installation  of  this  modification  constitutes 
terminating  action  for  the  repetitive 
inspections  required  by  paragraph  D.l.a., 
above. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

F.  An  alternate  means  of  compUance  or 
adjustment  of  the  compUance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
AtlanU  Aircraft  Certification  OfRce,  FAA. 
Central  Region. 

Note. — ^The  request  for  alternate  means  of 
compliance  should  be  forwarded  through  an 
FAA  Principal  Maintenance  Inspector  (PMI), 


who  may  add  any  conunents  and  then  send  it 
to  the  Atlanta  Aircraft  Certification  Office. 

All  persons  affected  by  this  directive 
■  who  have  not  already  received  the 
applicable  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Lockheed  Aeronautical 
Systems  Company— Georgia,  Attn: 
Conmiercial  and  Customer  Support, 
Department  72-05,  Zone  80,  86  South 
Cobb  Drive,  Marietta,  Georgia  30063. 
This  information  may  be  examined  at 
FAA,  Northwest  Mountain  Region,  17900 
Pacific-Highway  South,  Seattle, 
Washington,  or  FAA,  Central  Region, 
Atlanta  Aircraft  Certification  Office, 
1669  Phoenix  Parkway,  Suite  210, 
Atlanta.  Georgia. 

This  amendment  becomes  effective 
May  25. 1988. 

Issued  in  Seattle,  Waafaington.  on  April  27, 
1888 

Frederick  M.  Issm:. 

'Acting  Director,  Northwest  Mountaia  Region. 
(FR  Doc  88-10142  Piled  5-6-88;  8:45  am) 
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14  CFR  Part  39 

(Docket  Na  SS-NIMft-AO;  AindL  S9-S914] 

Airworthiness  Directives;  Lockheed 
Model  382  Series  Airplanes 

^OBicv:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Lockheed  Model 
382  series  airplanes,  which  requires 
inspection  of  the  interior  surface  of  the 
wing  lower  panels  from  outer  wing 
station  0.0  to  360  for  previous  repairs 
and  cracks,  and  for  repair  of  cracks 
and/or  modification  of  existing  riser 
repairs,  if  necessary.  This  amendment  is 
prompted  by  results  of  recent  testing 
and  analyses  by  the  manufacturer, 
which  revealed  that  failure  of  the  wing 
can  occur  at  less  than  ultimate  load  due 
to  cracking  at  the  end  of  a  previously 
installed  repair.  Failure  to  detect  and 
repair  these  cracks  could  result  in 
severe  damage  to  the  lower  surface 
panels  of  the  wings,  and  could  lead  to 
failure  of  the  wing  to  withstand  design 
loads. 

CFFECTnrf  date:  May  25. 198a 
AOORCSSCS:  The  applicable  service 
information  may  be  obtained  from 
Lockheed  Aeronautical  Systems 
Company — Georgia.  Attn:  Commercial 
and  Customer  Support.  Department  72- 
05,  Zone  80, 86  South  Cobb  Drive. 
Marietta,  Georgia  30063.  This 
information  may  be  examined  at  FAA, 


Northwest  MountainHegioa,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  FAA,  Central  Region. 
Atlanta  Aircraft  Certification  Office, 
1669  Phoenix  Parkway,  Suite  210, 
Atlanta.  Georgia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jack  Bentley.  Airframe  Branch 
(ACE-120A).  AUanta  Aireraft 
Certification  Office,  FAA.  Central 
Region,  1660  Phoenbc  Paricway,  Suite 
210,  Atlanta,  Georgia  30349:  telephone 
(404)  991-2910. 

SUPFLCMCNTARY  INFORMATION:  Recent 

residual  testing  performed  by  Lockheed 
Aeronautical  Systems  Company — 
Georgia  on  wings  removed  from  United 
States  Air  Force  (USAF)  Model  C-130 
airplanes  revealed  that  catastrophic 
failiue  of  a  wring  can  occur  at  less  than 
ultimate  load  doe  to  cracking  at  the  end 
of  a  previously  installed  repair.  Such 
cracking,  if  not  detected  and  corrected, 
could  result  in  severe  damage  to  the 
lower  surface  panels  of  the  wings,  and 
could  lead  to  failure  of  the  wing  to 
withstand  design  loads. 

The  FAA  has  determined  that 
inspection,  and  modification  and/or 
repair,  if  necessary,  is  required  on 
certain  Lockheed  Model  382  series 
airplanes  with  wings  of  the  same 
configuration  as  those  of  the  Model  C- 
130  airplanes. 

The  FAA  has  reviewed  and  approved 
Lockheed  Service  Bulletins  A382-57-60, 
dated  November  30, 1987.  and  382-57- 
70,  dated  January  28, 1988,  and  Work 
Card  SP-209  of  SMI%15A,  Lockheed 
Hercules  Airfreighter  Inspection 
Procedures,  which  describe  inspection 
procedures  for  identification  of  cracks, 
and  modifications  to  existing  riser 
repairs  to  reduce  the  susceptibility  to 
cradcing  that  may  occur  at  the  ends  of 
existing  repairs. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  requires  inspection 
for  existing  repairs  and  cracks,  and 
repair  and/or  modification  to  existing 
riser  repairs,  as  necessary,  of  the  outer 
wing  lower  surface  skin  panels,  outer 
wing  stations  0.0  to  380,  in  accordance 
with  the  service  bulletins  previously 
mentioned.  Repair  of  identified  cracking 
must  be  accomplished  in  accordance 
with  a  method  approved  by  FAA. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 


of  195S.  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject  Thus  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  imder 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft  It  has  been 
further  determined  that  this  docirnient 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required). 

List  tA  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART3»-{AMEN0E0I 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

939.13   [AnMndad] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Lockheed  Aeronautical  Systems  Company — 
Georgia:  Applies  to  Model  382  series 
airplanes;  Serial  Numbers  3946  through 
4541.  except  those  airplanes  having  outer 
wings  installed  of  a  configuration 
equivalent  to  Serial  Number  4542  or 
subsequent:  certificated  in  any  category. 
Compliance  required  as  indicated,  unleBS 
previously  accomplished. 
To  prevent  severe  damage  to  the  outer 
wing  lower  surface  panels,  accomplish  the 
foUowing: 

A.  Within  the  next  50  hours  time-in-service 
after  the  effective  date  of  this  AD.  perform  an 
inspection  in  accordance  with  Lockheed 
Service  Bulletin  A382-57-69,  dated  November 
30, 1987,  to  determine  the  existence  of  repairs 
on  the  interior  of  the  outer  wing  lower 
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surface  panel  risers  between  outer  wing 
stations  0.0  and  380.  I 

&  If  no  outer  wing  lower  surface  panel 
riser  repair  exists,  the  airplane  may  l>e 
returned  to  normal  service. 

C.  If  any  outer  wing  lower  surface  panel 
riser  repair  exists  that  does  not  conform  to 
Lockheed  Service  Bulletin  362-S7-7a  dated 
January  28, 1988,  prior  to  further  flight, 
perform  inspections  in  accordance  with 
Lockheed  Service  Bulletin  A382-57-69,  dated 
November  30, 1987.  and  Work  Card  SP-209  of 
SMPS15A.  Lockheed  Hercules  Airfreighter 
Inspection  Procedures. 

1.  If  crack(8)  are  found,  prior  to  further 
flight,  repair  in  accordance  with  an  FAA- 
approved  method. 

2.  If  no  cracks  are  found,  accomplish  either 
of  the  following: 

a.  Prior  to  further  flight,  install  repair 
modification  in  accordance  with  Lockheed 
Service  Bulletin  382-57-70,  dated  January  28, 
1988:  or 

b.  Reinspect  repairs  in  accordance  with 
Work  Card  SP-209  of  SMP515A,  Lockheed 
Hercules  Airfreighter  Inspection  Procedures, 
at  intervals  not  to  exceed  450  flight  hours, 
until  the  repair  modification  is  installed,  in 
accordance  with  Lockheed  Service  Bulletin 
382-57-70. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

&  Aji  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Aircraft  Certification  Office.  FAA.  Central 
Region. 

Note. — The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  conuqents 
and  then  send  it  to  the  Atlanta  Aircraft 
Certification  Office. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Lockheed  Aeronautical    • 
Systems  Company — Georgia,  Attn:  | 
Commercial  and  Customer  Support 
Department  72-05,  Zone  80,  86  South 
Cobb  Drive,  Marietta,  Georgia  30063. 
This  information  may  be  examined  at 
FAA.  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  FAA,  Central  Region, 
Atlanta  Aircraft  Certification  Office, 
1669  Phoenix  Parkway,  Suite  210, 
Atlanta.  Georgia. 


This  amendment  becomes  effective  May  25, 
1988. 

Issued  in  Seattle,  Washington,  on  April  27, 
1988. 

Frederick  M.  Isaac 
Acting  Director.  Northwest  Mountain  Region. 
(FR  Doc  88-10141  Filed  5-6-88;  8:45  am], 
MUMQ  COM  4t10-13-« 


14  CFR  Part  39 

[Docket  Na  8»-MM-3»-AD;  Amdt  39-5906] 

AirworthinMs  Directives;  IHcOonneil 
Douglas  Model  DC-10  and  KC-10 
Series  Alrplartes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
achon:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  McDonnell  Douglas 
Model  DC-10  and  KC-10  series 
airplanes,  which  requires  inspection  and 
modification  or  repair,  if  necessary,  of 
the  DC  power  feeder  cable  installation 
at  the  Rl  passenger  door.  This 
amendment  is  prompted  by  reports  of  a 
DC  power  feeder  cable  chafing  against 
the  forward  right  cabin  entrance  door  - 
push-pull  cable.  This  condition,  if  not 
corrected,  could  result  in  an  in-flight  fire 
in  the  overhead  of  the  cabin  near  the 
forward  right  cabin  entrance  door. 
effective  date:  May  20, 1988. 
aooresses:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90848,  Attention:  Director  of 
Publications,  Cl-LOO  (54-60).  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  4344  Donald  Douglas 
Drive,  Long  Beach,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  S.  Saul,  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-130L.  FAA.  Northwest 
Mountain  Region,  Los  Angeles  Aircraft 
Certification  Office,  4344  Donald 
Douglas  Drive,  Long  Beach,  California 
90808:  telephone  (213)  514-6323. 
SUPPtEMENTARY  INFORMATION:  A  United 
States  Air  Force  (USAF)  Model  KC-10 
airplane  experienced  an  in-flight 
electrical  fire  while  flying  at  an  altitude 
of  35,000  feet.  The  crew  noticed  a  DC 
Ground  Service  Bus  Off  indication  and 
smoke  in  the  upper  forward  cargo 
compartment,  and  declared  an  in-flight 
emergency.  Flames  found  behind  a  cargo 
liner  were  extinguished  with  a  Halon 
fire  extinguisher  bottle.  Substantial 
smoke  and  fumes  in  the  cargo  area  and 
cockpit  caused  the  crew  to  don  oxygen 
masks.  The  airplane  made  an  emergency 
landing  without  incident. 

Subsequent  investigation  revealed 
that  the  DC  Ground  Service  Bus  power 
feeder  cable  had  chafed  against  the 
forward  right  cabin  entrance  door  push- 
pull  cable  approximately  one  foot  aft  of 
the  entrance  door.  The  push-pull  cable 
rubbed  through  the  DC  power  feeder 


cable  insulation  and  contacted  the 
power  cable  which,  in  turn,  caused  the 
ffre  and  smoke  behind  the  cargo  Hner. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Service  Bulletin 
A24-140,  dated  March  24, 1988,  which 
describes  procedures  for  inspection  for 
minimum  clearance  between  the  DC 
power  feeder  cable  and  the  forward 
right  cabin  entrance  door  push-pull 
cable,  and  for  chafing  of  the  DC  power 
feeder  cable.  The  service  bulletin  also 
provides  modification  instructioiu  if  the 
clearance  is  less  than  minimum,  and 
repair  instructions  if  DC  power  feeder 
cable  chafing  is  found. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  this  Adopted  Rule 
requires  inspection  and  modification  or 
repair,  if  necessary,  in  accordance  with 
the  service  bulletin  previously 
mentioned. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regidation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation 
Action  of  1958,  as  amended  (49  U.S.C. 
1301,  etseq.],  which  statute  is  construed 
to  preempt  state  law  regulating  the  same 
subject.  Thus  in  accordance  with 
Executive  Order  12812,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034:  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required). 

list  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 
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Adc^tioa  of  the  Ameodment 

•    Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART39-{AMENDEDi 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1421  and  1423: 
49  U.S.C.  106(g}  (Revised,  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

$39.13    [Amended] 

'    2.  By  adding  the  following  new 

airworthiness  directive: 

Md)oiiiiell  Douglar.  Applies  to  McDonnell 
Douglas  Model  DC-10  and  KC-10  series 
airplanes,  as  listed  in  McDonnell 
Douglas  Service  Bulletin  A24-140.  dated 
March  24. 1988,  certificated  in  any 
category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  fire  and  smoke  resulting  from 
chafing  of  the  DC  Ground  Service  Bus  power 
feeder  cable  against  the  forward  right  cabin 
entrance  door  push-pull  cable,  accomplish 
the  following: 

A.  Within  30  days  after  the  effective  date 
of  this  airworthiness  directive  (AD),  inspect 
the  DC  power  feeder  cable  for  evidence  of 
chafing  and  inspect  for  minimum  clearance 
t)etween  the  DC  ptower  feeder  cable  and  the 
forward  right  cabin  entrance  door  push-pull 
cable,  in  accordance  with  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  Service  Bulletin  A24-410,  dated 
March  24, 196a 

1.  If  the  clearance  is  less  than  the  minimum 
allowable,  modify  the  installation  in 
accordance  with  the  service  bulletin. 

2.  If  there  is  evidence  of  chafing  on  the  DC 
power  feeder  cable,  repair  the  power  cable  in 
accordance  with  the  service  bulletin. 

.  B.  Alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provide  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

C.  Special  flight  permits  may  l>e  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  McDonnell  Douglas 
Corporation.  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846,  Attention: 
Director  of  Publications,  Cl-LOO  (54-60). 
This  information  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
17900  Pacific  Highway  South,  Seattie, 
Washington  or  the  Los  Angeles  Aircraft 
Certification  Office,  4344  Donald 
Douglas  Drive,  Long  Beach,  California. 


This  Amendment  becomes  effective 
May  20, 1988. 

Issued  in  Seattle,  Washington,  on  April  22, 
1988. 

Ftvderick  M.  Isaac 

Acting  Director.  Northwest  Mountain  Region. 
(FR  Doc.  88-10148  Filed  5-6-88;  8:45  am] 

■NJJNQ  CODE  4t10-1S-H 

14  CFR  Part  39 

[Docket  Na  8e-NM-34-AO;  Amdt  39-5912] 

Alrworttiiness  Directives;  McDonnell 
Douglas  Model  DC-«  Series  Airplanes 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell  Douglas 
Model  DC-8  airplanes,  which  requires 
inspections  and  rework  or  replacement 
if  necessary,  of  both  the  left  and  right 
inboard  wing  flap  drive  link  assemblies 
at  wing  station  X,-=  97.906.  This 
amendment  is  prompted  by  reports  of 
fatigue  cracking  on  flap  drive  link 
assemblies.  This  condition,  if  not 
corrected,  could  result  in  the  loss  of 
control  of  the  airplane  in  a  critical  flight 
regime  due  to  the  loss  of  structural 
integrity  of  the  flap  system. 
EFFECTIVE  DATE:  May  25. 1988. 
ADDRESSES:  The  apphcable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation.  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Director  of 
Publications,  Cl-LOO  (54-60).  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattie. 
Washington,  or  at  4344  Donald  Douglas 
Drive,  Long  Beach,  California. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  David  Y. ).  Hsu,  Aerospace 
Engineer,  Airframe  Branch,  ANM-122L, 
FAA,  Northwest  Mountain  Region,  Los 
Angeles  Aircraft  Certification  Office, 
4344  Donald  Douglas  Drive,  Long  Beach, 
California  90806;  telephone  (213)  514- 
6319. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

has  recentiy  received  two  reports  from 
operators  of  McDonnell  Douglas  Model 
DC-8  series  airplanes  where  momentary 
loss  of  airplane  control  was  experienced 
during  landing  approach.  Hie  loss  of 
control  has  been  attributed  to  the  failure 
of  an  inboard  wing  flap  drive  link 
assembly,  which  led  to  a  split  flap 
condition.  Over  the  past  several  years, 
there  have  been  numerous  reports  of 
instances  of  flap  drive  link  assembly 
failure  at  wing  station  X,=97.906. 


Failures  have  occurred  on  airplanes 
having  accumulated  approximately 
25,000  flight-hours  or  more,  and  have 
been  attributed  to  fatigue  which  is 
aggravated  by  insufficient  lubrication.  If 
not  corrected,  a  failed  link  assembly 
<k>uld  result  in  the  loss  of  structural 
integrity  of  the  flap  system,  the  loss  of  a 
flap,  and  possible  loss  of  control  of  the 
airplane  in  a  critical  flight  regime. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  DC-8  Alert  Service 
Bulletin  A27-269,  dated  March  25, 1988. 
which  describes  procedures  for 
inspections  for  fatigue  cracking,  and 
rework  or  replacement  of  the  inboard 
wing  flap  drive  link  assembly  at  wing 
station  X,= 97.906. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  ty]>e  design,  this  AD  requires 
inspections  for  fatigue  cracking  and 
rework  or  replacement  as  necessary,  of 
the  flap  drive  link  assemblies  at  wing 
station  X,=97.g06,  in  accordance  with 
the  service  bulletin  previously 
mentioned. 

Since  a  situation  exists  that  requires 
.  immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301,  et 
seq.],  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  witii 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  fhtKedures 
(44  FR  11034:  February  26, 1979).  ff  this 
action  is  subsequentiy  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required). 
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List  of  Sobiects  in  M  CFR  Part  3S 

Aviation  safety.  Aircraft 

Adoptiea  of  tbe  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator,  . 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13]  as 
foUowr. 

PART  3»—(  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Antfaority:  49  US.C  ISS^a).  1421  and  1423: 
49  U.S.C  W6(g)  (Revised,  Pub.  L  97-449, 
January  12. 1983):  and  14  CFR  UJQ. 

§39.13   {Amended] 

2.  By  adding  the  following  new 

airworthiness  directive: 

McDonoBU  Douglas:  Applies  to  McOooneQ 
Douglas  Model  DC-8  series  airplanes, 
equipped  with  P/NIs)  5B4«42  or  5751152, 
Lit  and  RH  wing  flap  drive  link  assembly 
installed  at  wing  station  X«=97.906, 
certificated  in  any  category.  Compliance 
required  as  indicated. 
To  prevent  the  loss  of  airplane  control  in  a 

critical  fligkt  regime  due  to  metal  faitigue 

failure  of  tfae  flap  drive  link  asseaobly, 

accomplish  the  following: 

A.  Prior  to  the  accumuJatioa  of  6,250 
landings  on  the  inboard  flap  drive  link 
assembly.  P/N  5644642  or  5751152,  or  within 
the  next  375  landiags  after  the  effective  date 
of  this  AD.  whichever  occurs  later,  unless 
already  acconF>lisl>ed  within  the  last  375 
landings,  conduct  inspections  for  fatigue 
cracking  of  specific  areas  of  the  link 
assembly  in  accordance  with  Figure  2.  of 
McDonnell  Douglas  DC-8  Alert  Service 
Bulletin  A27-2ee.  dated  March  2S.  1988 
(hereafter  referred  to  as  SB  A27-2e9). 

B.  If  no  cracks  are  found,  repeat 
inspections  in  accordance  with  Figure  2.  of 
SB  A27-288,  at  intervals  not  to  exceed  750 
landings. 

C.  If  cracks  are  found,  accomplish  the 
following  before  further  flight: 

1.  If  cracks  are  within  the  blend  limits  of 
Figure  3.  cf  SB  A27-2e9,  rework  in 
accordance  with  Ffgare  3.  of  SB  A27-26e  and 
repeat  inspections  in  accordance  with  Figure 
2.  of  SB  A27-289.  prior  to  the  accumulation  of 
7M  landings  and  at  intervals  thereafter  not  to 
exceed  3Q0  landings. 

2.  If  cracks  exceed  the  blend  limits  of 
Figure  3.  of  SB  A27-28Q,  replace  with  new 
part  of  the  same  part  rramber,  in  accordance 
with  Plgme  4.  of  SB  A27-2e9. 

D.  Alternate  means  of  compliance  or 
adiostment  of  the  camphance  tisia,  whic^ 
provides  an  aooeptable  level  of  safety,  may 
be  used  when  approved  by  tiie  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA 
Northwest  Mountain  Rcigion. 

E.  Special  flight  permits  may  be  issued  In 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 


All  pertoiM  affected  by  tins  directive 

who  have  not  already  received  the 
appropriate  servioe  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  McDonnell  Douglas 
Coiporatioa.  3655  Lakewood  Boulevard, 
Long  Beach.  California  90846,  Attention: 
Director  of  Publications,  Cl-LOO  (54-60). 
This  information  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
17900  Pacific  Highway  South.  Seattle, 
Washington  or  the  Los  Angeles  Aircraft 
Certification  Office,  4344  Donald 
Douglas  Drive,  Long  Beach,  California. 
This  Amendment  becomes  effective 
May  25, 1988. 

Issued  in  Seattle.  Washington,  on  April  27, 
1988. 

Frederick  M.  Isaac 

Acting  Dimctor,  Northwest  Mountain  Region. 
[FR  Doa  88-10143  Filed  5-6-88:  &45  am] 
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14  CFR  Part  39 
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Alfworthin6M  OirwttMS;  McOofVMll 
Douglas  HaHooptarOoL.  HoiM  369 
(YOH-eA),  A(0H-6A).  K  HH,  HS,  HE,  D, 
c,  r,  ana  rr  noncainars 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARv:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
requires  a  one-time  inspection  and 
replacement  of  the  outer  race 
component  of  the  ovemmning  clutch 
assembly  (sprag  clutch)  on  McDonneO 
Douglas  Helicopter  Company  (MDHC) 
Model  388  (YOH-«A).  A(OH-6A),  H, 
HM,  HS.  HE,  D.  E  F,  and  FF  helicopters. 
The  AD  is  prompted  by  reports  that  the 
outer  race  component  of  the  ovemnning 
clutch  has  failed  in  flight  which  could 
result  in  loss  of  power  to  the  main  rotor 
transmission  and  possible  loss  of  the 
helicopter. 
DATCS:  Effectiwe  Date:  May  20. 1988. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  2a 
19B& 

CmnpUaaoe:  As  indicated  in  the  body 
of  this  AD. 

AIIUWHBLI.  Hie  appllcabte  service 
infoimation  notice  may  be  obtained 
from  McDonnell  Doagias  Helicopter 
Company.  ATTN:  Mr.  Barry  Haiitz,  LH3/ 
G35,  5000  B.  McDowell  Road,  Mesa, 
Arizona  85205-0797. 

A  copy  of  each  document  supporting 
the  AD  is  contained  in  the  Rules  Docket, 
Office  of  the  Regional  Coimsel.  Federal 


Aviation  Administration.  Southwest 
Region.  Room  158,  Building  3B.  4400  Blue 
Mound  Road,  Fort  Worth.  Texas. 

FOR  FURTNER  MFONMATION  CONTACT: 

Mr.  John  Golinski,  Aerospace  Engineer, 
Propulsion  Section,  ANM-174W, 
Western  Aircraft  Certification  Office. 
Northwest  Mountain  Region,  Federal 
Aviation  Administration.  P.O.  Box 
92007,  Worldway  Postal  Center,  Los 
Angeles,  California  90009-2007: 
telephone  (213)  297-1128. 


SUPPLBKNTARV INRMNNATION:  There 

have  been  two  reported  cases  of  failure 
of  the  outer  race  component  (P/N 
369A5352)  of  the  overrunning  clutch 
assembly  (P/N  369A5350]  resulting  from 
improper  heat  treatment  processes.  One 
of  the  cases  involved  an  eutorotation 
that  resulted  in  a  hard  landing  with 
substantial  aircrafi  damage.  Helicopters 
which  have  outer  race  Part  Number  (P/ 
N)  369A5352,  serial  numbers  0692 
through  0927.  must  have  the  outer  race 
assemblies  removed  from  service. 
MDHC  has  issued  a  Mandatory  Service 
Information  Notice  (SIN)  HN-215/DN- 
15e/B4-46/FN^34.  dated  Xforch  18, 1988. 
Since  this  condition  is  likefy  to  exist  or 
develop  in  other  helicopters  of  the  same 
type  design,  an  airwortiuness  directive 
is  being  issued  which  requires  a  one- 
time inspection  of  the  clutch  assembly 
to  identify  the  outer  race  aerial  number 
and  determine  whether  the  outer  race 
assembly  is  airworthy  or  needs  to  be 
removed  from  service  on  MDHC  Model 
369  (YOH-6A).  A(OH-6A).  H,  HM,  HS. 
HE,  DE,  E.  F.  and  FF  helicopters. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  In  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 

Tlie  FAA  has  determined  that  this 
regdation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  tmder 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
imsafe  condition  in  aircraft.  It  has  been 
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further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26. 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
.final  regulatory  evaluation  or  analysis, 
•as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it,  when  filed, 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOR 
FURTHER  INFORMATKW  CONTACT." 
List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety,  Incorporation  by 
reference. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421.  and  1423; 
49  U.S.C.  108(g)  (Revised  Pub.  L  97-449. 
January  12. 1963).  and  14  CFR  11.89. 

$39.13    [Amended] 

2.  By  adding  the  following  new  AD: 

McDonnell  Douglas  Helicopter  Company 
(MDHC)  (Hughes  HeUcopters,  Inc.): 
Applies  to  Model  369  (YOH-6A),  A(OH- 
8A).  H.  HM,  HS.  HE,  D.  E,  F,  and  FF 
helicopters,  certificated  in  any  category. 
Compliance  is  required  as  indicated,  i^Uess 

previously  accomplished. 
To  prevent  possible  loss  of  power  to  the 

main  rotor  transmission,  accomplish  the 

following: 

(a)  Within  the  next  50  hours'  time  in  service 
after  the  effective  date  of  this  AD,  perform  a 
one-time  inspection  of  the  outer  race  (P/N 
369A5352)  component  of  the  overrunning 
clutch  (sprag)  assembly  (P/N  3e9AS350]  to 
identify  the  serial  number  and  remove 
unairworthy  components  in  accordance  with 
MDHC  SIN  HN-215/DN-156/EN-48/FN-34, 
dated  March  18, 1988.  Procedure  Section. 
paragraphs  a  through  g.  The  outer  race  (P/N 
369A5352)  with  serial  numbers  0692  throu^ 
0927  is  unairworthy  and  must  be  removed 
from  service  prior  to  further  flight 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  $9  21.197  and  21.199  to 
ferry  aircraft  to  a  maintenance  base  in  order 
to  comply  with  the  requirements  of  this  AD. 

■  Note. — ^At  certain  flight  conditions  a  failure 
of  the  outer  race  may  result  in  an  engine 
overspeed  condition. 

(c)  An  alternate  method  of  compliance, 
which  provides  an  equivalent  level  of  safety, 
may  be  used  when  approved  by  the  Manager. 
Western  Aircraft  Certification  Office, 
Department  of  Transportation,  Federal 


Aviation  Administration.  P.O.  Box  92007, 
Woridway  Postal  Center,  Hawthorne, 
California  90009-2007. 

The  procedure  shall  be  done  in 
accordance  with  MDHC  Mandatory  SIN 
HN-215/DN-156/EN-46/FN-34,  dated 
March  18, 1988.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)(1)  and  1  CFR  Part 
51.  Copies  may  be  obtained  from  MDHC 
ATTN:  Mr.  Barry  Hautz,  LH3/G35.  5000 
E.  McDowell  Road,  Mesa,  Arizona 
85205-9797.  Copies  may  be  inspected  at 
the  Office  of  the  Regional  Counsel.  FAA. 
Southwest  Region,  4400  Blue  Mound 
Road,  Fort  Worth,  Texas,  or  at  the 
Office  of  the  Federal  Register,  1100  L 
Street  NW.,  Room  8401.  Washington, 
DC. 

This  amendment  becomes  effective 
May  20, 1988. 

Issued  in  Fort  Worth.  Texas,  on  April  15. 
1988. 

CR.  Melugin.  Jr., 

Director,  Southwest  Region. 

[FR  Doc.  88-10150  Filed  5-6-88;  8:45  am] 
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14  CFR  Part  39 

[Docket  Na  87-NM-152-AD;  Amdt  39- 
5917] 

Airworthinesa  Diractivea;  SAAB- 
Fairchild  Model  SF-340A  Series 
Airplanes 

agency:  Federal  Aviation 
Adminisfration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  certain  SAAB-Fairchild 
Model  SF-340A  series  airplanes,  which 
currently  requires  the  installation  of  a 
positive  stop  to  limit  the  maximum  flap 
setting  to  20°  to  prevent  an 
uncommanded  pitch  excursion.  This 
amendment  provides  for  optional 
modifications  which,  if  incorporated, 
allow  removal  of  the  limitations 
required  by  the  AD. 
EFFECTIVE  DATE:  June  17, 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
SAAB-Scania,  Product  Support,  S-58188, 
Linkoping,  Sweden.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Armella  Donnelly,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 


1967.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  revise  Part  39  of  the  Federal 
Aviation  Regulations  by  amending  AD 
86-06-03,  Amendment  39-5258  (51  FR 
8791;  March  14, 1986),  applicable  to 
SAAB-Fairchild  SF-340A  series 
airplanes,  to  provide  for  the  optional 
installation  of  two  modifications  that 
would  constitute  terminating  action  for 
certain  limitations  to  flap  operations. 
was  published  in  the  Federal  Register  on 
February  3. 1988  (53  FR  3048). 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received.  The 
commenter  supported  the  proposal. 
Since  the  issuance  of  the  Notice, 
SAAB  has  issued  Service  Bulletin 
SF340-55-008,  Revision  2,  dated  March 
31, 1988,  which  merely  clarifies  and 
updates  the  procedures  for  installation 
of  optional  Modification  1462.  Paragraph 
5  of  the  final  rule  has  been  revised  to 
reflect  this  latest  revision  to  the  service 
bulletin.  The  FAA  has  determined  that 
this  change  will  not  increase  the 
economic  burden  on  any  operator,  nor 
will  it  increase  the  scope  of  the  AD. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed,  with 
the  change  previously  mentioned. 

It  is  estimated  that  15  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  94  manhours 
per  airplane  to  accomplish  the  optional 
modification,  and  that  the  average  labor 
cost  will  be  $40  per  manhour.  Parts  are 
estimated  to  be  $83,709  per  airplane. 
Based  on  these  figures,  the  cost  impact 
to  U.S.  operators  to  incorporate  the 
optional  modification  is  estimated  to  be 
$67,469  per  airplane. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301,  et 
seq.],  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
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Procedures  (44  FR 11034;  February  26. 
1979]  and  it  is  further  certified  umler  the 
criteria  of  the  Regulatory  FlexibiHty  Act 
that  this  rule  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small  entities 
because  it  does  not  impose  a 
requirement  but  provides  an  optional 
means  of  complying  with  an  existing 
regulation.  A  final  evaluation  has  been 
prepared  for  this  regulation  and  has 
been  placed  in  the  docket 

List  of  Subfects  in  14  CFR  Pert  39 

Aviation  safety,  Aiicraft 


Adoption  of  tba  t 

Accordingly,  parsnant  to  itte  authority 
delegated  to  me  by  tfie  Administratar, 
the  Federal  Aviation  Administration 
amends  i  39.13  of  Part  39  of  the  Federal 
Aviation  Regdations  as  follows: 

PART  aa-CMjEtmFn] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

AMdHMity:  40  U.S.a  1354(a).  1421  and  1423; 
49  U.S.a  106(g)  (Revised  Pub.  L.  97-448. 
January  12, 1983):  and  14  CFR  11.89. 


§38.13    (AnmHiMI 

2.  By  amending  AD  86-06-03, 
Amendment  39-5258  (51  FR  8791;  March 
14, 1966).  to  read  as  follows: 

SAAB-F«itchQd:  Applies  to  Model  SF-340A 
series  airplanes,  serial  numbers  003 
through  048,  inclusive,  certificated  in  any 
category.  Compliance  is  required  as 
indicated  below,  imiess  previously 
•ccomplished. 
To  pi  event  uncommanded  pitch  excursionB, 

accomplish  die  foHowing: 

1.  Widvn  the  next  7  days  after  the  effective 
date  of  liiis  AD.  incorporate  the  following 
into  th^  linitalion  section  of  the  airplaaa  • 
flight  manual:  "More  than  XT  flap  is  not 
authorized  at  any  time."  This  may  be 
accomptished  by  including  a  copy  of  this  AD 
in  the  airplane  flight  manual. 

2.  WitUn  the  next  21  days  after  the 
effective  date  of  ttiis  AO.  install  a  mechanical 
stop  on  the  flap  handle  to  limit  dw  Qap 
extension  to  a  maximum  setting  of  20°.  in 
accordance  with  SAAB-Fairchild  Service 
Bulletin  SF340-27-036.  dated  Februaiy  13, 
1986. 

3.  Special  Bight  permits  may  be  issued  io 
accordance  with  FAR  21.197  and  21.190  to 
operate  airplanes  to  a  base  for  the 
accompiisluneRt  of  the  inspections  and/ or 
modifications  required  by  this  AD. 

4.  Ahenute  means  at  oonqtliance  which 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA. 
Northwest  Mountain  Region. 

5.  Installation  of  Modification  1784  in 
accordance  with  SAAB  Service  Bolletin 
SFd40-Z7-0«a  Revision  t  dated  Hy  21, 1987, 
and  Mtxfification  1462  in  accordance  with 
SAAB  Service  Bulletin  SF34O-55-008, 
Revision  2.  dated  March  31. 19881  constitutes 


terminating  action  for  the  reqnirainents  of 
paragraphs  1.  and  2,  above. 

All  persons  affected  by  this  tlirective 
who  have  not  already  received  the 
appropriate  service  document  from  the 
manufacturer  may  obtain  copies  upon 
request  to  SAAB-Scania.  Product 
Support  S.S8186,  Linkoping.  Sweden. 
This  document  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region,  17900 
Pacific  Hif^way  Soutb.  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9(00  East  Marginal 
Way  South.  Seattle,  Waafaiagton. 

This  amendment  amends  AO  88-06- 
03,  Amendment  39^5256. 

This  amendment  becomes  effective 
June  17, 1983. 

Issued  in  Seattle,  Washington,  on  April  28, 
1988. 

Frederick  M.  Isaac 

Acting  Director,  Northwest  Mountain  Region, 
[FR  Doc.  88-ltn47  Filed  5-6-88;  8:45  am] 
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14  CFR  Pert  39 

[Docket  No.  87-ANE-16;  Amdt  39-5902] 

Airworthineee  Directivee;  TEXTRON 
Lycoming  (Formerly  Avco  Lycoming 
TEXTRON)  LTS101  TurtMYehaft  and 
LTP101  Turboprop  Serlea  Engines 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action;  Final  rule. 

summary:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting  a 
new  airworthiness  directive  (AD)  wdiicb 
was  previously  made  effective  as  to  all 
known  UJ&.  owners  and  cqterators  of 
TEXTRON  Lyoomiag  LTSlOl  aeries 
turboshaft  awl  LTPlOl  series  taibofop 
engines  by  indiwirieel  praority  kttsr  AD 
87-11-09,  issued  May  29. 1987,  which 
superseded  priority  letter  AD  87-10-09. 
issued  May  15. 1987.  The  AD  requires  an 
initial  and  repetitive  dye  or  fluorescent 
penetrant  inq)ection  erf  all  power 
turbine  (PT)  rotors  for  blade  cracking.  A 
PT  rotor  with  a  blade  containing  a  crack 
must  be  removed  from  service.  The  AD 
is  needed  to  prevent  failure  of  FT  rotor 
blades  installed  in  TEXTRON  Lycoming 
LTSlOl  turboshaft  and  LTPlOl 
turboprop  series  engines. 
dates:  E»activ»— May  10. 1968,  as  to  all 
persons  except  those  persons  to  whom  it 
was  made  inmediataly  effective  by 
priority  letter  AD  87-11-09.  issued  May 
29, 1987,  wfaicfa  contained  this 
amendment 

Compliance  Schedale — As  prescrH)ed 
in  the  body  of  the  AD. 


Incorporation  by  Reference — 
Afquoved  by  the  Director  of  the  Federal 
Re^ster  as  of  May  la  1988. 
ADDWIWIl:  Hie  applicable  service 
bulletins  may  be  obtained  from 
TEXTRON  Lycoming,  Williamsport 
Division.  LTUn  Prodact  Support.  652 
OUvsr  Street,  WiBi«nsport 
Pennsylvania  17701. 

A  copy  of  the  service  bulletins  is 
contained  in  Rides  Dodcet  Number  87- 
ANE-16,  in  the  Office  of  the  Re^onal 
Connsel.  Federal  Aviation 
Administration,  New  En^and  Region.  12 
New  England  Executive  Park. 
Burlington.  Massachusetts  01803,  and 
may  be  examined  between  the  hours  of 
8:00  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robbin  Goulet  Engine  Certification 
Branch,  ANE-141,  Engine  Certification 
Office,  Aircraft  Certification  Division, 
Federal  Aviation  Administa'ation,  New 
England  Re^on,  12  New  En^and 
Executive  Park,  ftnlington, 
Massachusetts  01803;  telephone  (617) 
273-7089. 

SUPPLEMENTARY  WKtHMTION:  On  May 
29, 1987,  priority  letter  AD  87-11-09. 
which  superseded  priority  letter  AD  87- 
10-09,  issued  May  15, 1987,  was  issued 
and  made  effective  immediately  as  to  all 
known  U.S.  owners  and  operators  of 
TEXTRON  Lycoming  LTSlOl  series 
turboshaft  and  LTPlOl  series  turboprop 
engines.  This  AD  requires  an  initial  and 
repetitive  dye  or  fluorescent  penetrant 
inspection  of  all  FI  rotors  for  blade 
cracking. 

The  FAA  has  determined  that  an 
engine  power  loss,  possibly  resulting  in 
a  forced  landing  and  minor  airframe 
damage,  may  occur  following  a  PT  blade 
failure.  Twelve  PT  blade  fi'acture  events 
have  occurred  of  which  one  was 
tmcontained,  three  resulted  in 
penetration  of  the  tailpipe,  and  eight 
were  contained.  Althoo{^  the  cause  of 
blade  fiecture  has  not  yet  been 
identified.  PT  rotors  have  been 
documented  with  blade  cracking  in  the 
trailing  edge  root  area.  One  hundred  and 
seventeen  reports  of  FT  rotors  with 
cracked  blades  have  been  received  by 
the  FAA.  A  PT  rotor  with  a  blade 
containing  a  crack  most  be  removed 
from  service.  The  investigation  of  these 
failures  is  continuing,  and  pending  the 
results,  tills  AD  may  be  amended. 

Since  it  was  found  fliat  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  public 
interest  and  good  cause  existed  to  make 
the  AD  effective  imsMdiataly  by 
individual  priority  letter  AD  67-11-00. 


issued  May  29. 1987.  to  all  known  U.S. 
owners  and  operators  of  TEXTRON 
Lycoming  LTSlOl  series  turboshaft  and 
LTPlOl  series  turboprop  engines.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal  Register 
as  an  amendment  to  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  to 
make  it  effective  as  to  all  persons. 
The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  Uie  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C  1301.  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 

Cimduston 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  imder 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule,  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  28, 1979).  If  this 
action  is  subsequentiy  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it  when  filed, 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOR 

FURTHER  INFORMATION  CONTACT". 

List  of  Sub|ects  in  14  CFR  Part  39 

Engines,  Air  transportation.  Aircraft, 
Aviation  safety.  Incorporation  by 
reference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  amends  Part  39  of 
the  Federal  Aviation  Regulations  (FAR) 
as  follows: 

PART  39-{AMENOEO] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421,  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
lanuary  12, 1983):  and  14  CFR  11.89. 

S  39.13    (Amendsdl 

2.  By  adding  to  S  39.13  the  following 
new  airworthiness  directive  (AD): 


TEXTRON  Lyooming  (Consariy  Avco 
Lyoomiag  TaxtiMi):  Applies  to 
TEXTRON  Lycoming  LTSlOl  series 
tuttxiehaft  and  LTPlOl  series  turboprop 
engines. 

Compliance  is  required  as  indicated  unless 
ah^ady  accomii^shed. 

To  prevent  power  turbine  (FT)  blade 
fracture  which  t»>uld  result  in  engine  power 
loss  and  aircraft  damage,  accomplish  the 
following: 

(a)  Perform  a  dye  penetrant  inspection  or  a 
fluorescent  penetrant  inspection  of  all  part 
number  PT  rotors  installed  in  engines,  in 
accordance  with  the  procedures  in  Avco 
Lycoming  TEXTRON  Service  Bulletin  (SB) 
Number  LT 101-72-00-0093.  RevUion  2,  dated 
May  12, 1987,  or  Revision  3,  dated  May  29, 
1987,  as  follows: 

(1)  Inspect  for  blade  cracks  vrithin  10  hours 
in  service  after  receipt  of  priority  letter  AD 
87-10-09,  dated  May  15, 1987,  or,within  10 
hours  in  service  after  the  effective  date  of  this 
AD,  unless  already  accomplished  within  the 
last  40  hours  in  service  prior  to  receipt  of 
priority  letter  AD  87-10-09,  or  within  the  last 
40  hours  in  service  prior  to  the  effective  date 
of  this  AD,  respectively. 

(2)  Thereafter,  inspect  for  blade  cracks  at 
intervals  not  to  exceed  50  hours  in  service 
since  the  last  dye  or  fluorescent  penetrant 
inspection. 

(3)  Remove  airframe  exhaust  interface 
components,  including  tailpipe  and  exhaust 
cone,  prior  to  condvcting  the  above 
inspections. 

(4)  Remove  from  service,  prior  to  further 
flight,  PT  rotors  in  which  blade  cracks  are 
found  during  the  above  inspections  aru) 
replace  with  serviceable  parts. 

(b)  Perform  a  fluorescent  penetrant 
inspection  of  all  part  number  PT  rotors  prior 
to  installation  into  a  PT  module  in 
accordance  with  the  procedures  pertaining  to 
fluorescent  penetrant  inspection  given  in 
Avco  Lycoming  TEXTRON  SB  Number  LT 
101-72-00-OOas,  Revision  2,  dated  May  12, 
1987.  or  Reviskm  S,  dated  May  29. 1987.  PT 
rotors  in  which  blade  cracking  i«  found 
during  this  fluorescent  penetrant  inspection 
may  not  be  returned  to  service  and  must  be 
replaced  with  serviceable  parts. 

(c)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(d)  Upon  request,  an  equivalent  means  of 
compliance  with  the  requirements  of  this  AD 
may  be  approved  by  the  Manager,  Engine 
Certification  Office.  Aircraft  Certification 
Division.  Federal  Aviation  Administration. 
New  England  Region.  12  New  England 
Executive  Park.  Burlington.  Massachusetts 
01803. 

(e)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
maintenance  inspector,  the  Manager,  Engine 
Certification  Office,  may  adjust  the 
compliance  time*  specified  in  this  AD. 

Avco  Lycoming  TEXTRON  SB  Number  LT 
101-72-00-0093.  Revision  2,  dated  May  12, 
1987,  and  Revision  3.  dated  May  29, 1987. 
identified  and  described  in  this  document  are 
incorporated  herein  and  made  a  part  hereof 
pursuant  to  S  U.S.C  5S2(a)(l).  All  persons 
affected  by  this  directive  who  have  not 
already  received  these  documents  from  the 


manufacturer  may  obtain  copies,  upon 
request,  from  TEXTRON  Lycoming. 
Williamsport  Division.  LTlOl  Product 
Support,  652  Oliver  Street  Williamsport. 
Pennsylvania  17701.  These  documents  may 
also  be  examined  at  the  Office  of  the 
Regional  Counsel.  Federal  Aviation 
Administration.  New  En^and  Region.  12  New 
England  Executive  Park.  Burlington. 
Massachusetts  OlSIB,  Rules  Docket  Number 
87-ANE-16,  Room  Sit  between  the  hours  of 
8:00  a.m.  and  4:30  pjn..  Monday  through 
Friday,  except  federal  holidays. 

This  amendment  becomes  effective  on 
May  19, 1988  as  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effiective  by  priority  letter 
AD  87-11-09,  issued  May  29, 1987, 
which  contained  this  amendment. 

Issued  in  Burlington.  Massadiusetts,  on 
April  14. 198& 

Lawrence  C.  Sullivan, 

Acting  Director,  New  England  Region. 
[FR  Doc.  88-10149  Filed  5-6-88:  8:45  am] 
SajJNQ  COOC  4t10-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  88-ASW-18] 

Alteration  of  VOR  Federal  Airways;  TX 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTKNC  Final  rule;  request  for 
comments. 

summary:  The  Hyman.  TX,  very  high 
frequency  omni-directional  radio  range 
(VOR)  has  been  scheduled  for 
decommissioning  on  June  30, 1988. 
Several  Federal  Airways  are  affected  by 
the  decommissioning  and  their 
descriptions  must  be  amended  to  reflect 
these  changes.  This  action  amends  the 
descriptions  of  all  airways  where 
necessary. 

DATES:  Effective  date— 0901  UTC,  June 
30,1988. 

Comments  must  be  received  on  or 
before  June  7, 1988. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Director,  FAA, 
Southwest  Region,  Attention:  Manager. 
Air  Traffic  Division,  Docket  No.  88- 
ASW-18.  Federal  Aviation 
Administration,  P.O.  Box  1689,  Fort 
Wortiu  TX  76101. 

The  official  docket  may  be  examined 
in  the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916, 600  Independence 
Avenue  SW.,  Washington.  DC 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
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at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT; 

Lewis  W.  Still,  Airspace  Branch  (ATO- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Operations  Service.  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20601; 
telephone:  (202)  267-8250.  | 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  od  the  Rule 

This  action  is  in  the  form  of  a  final 
rule,  which  involves  amending  the 
descriptions  of  VOR  Federal  Airways 
V-66,  V-76.  and  V-94  located  in  the 
vicinity  of  Hyman,  TX.  The  HYMAN 
VOR  is  being  decommissioned  June  30, 
1988,  and  this  action  is  being         i 
implemented  to  coincide  with  thai 
action.  For  that  reason,  this  action  is  not 
preceded  by  notice  and  public 
procedure.  Comments  are  invited  on  the 
rule  and  when  the  comment  period  ends, 
the  FAA  will  use  the  comments 
submitted,  together  with  other  available 
information,  to  review  the  regulation. 
After  the  review,  if  the  FAA  finds  that 
changes  are  appropriate,  it  will  initiate 
rulemaking  proceedings  to  amend  the 
regulation.  Comments  that  provide  the 
factual  basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule  and  determining  whether  additional 
rulemaking  is  needed.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  the  need  to 
modify  the  rule. 

The  Rule 

The  purpose  of  this  amendment  Ito 
Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  is  to  amend 
the  descriptions  of  VOR  Federal 
Airways  V-66,  V-76,  and  V-94  due  to 
the  decommissioning  of  the  HYMAN 
VOR.  These  airways  have  been 
redescribed  and  several  intersections 
associated  with  the  decommissioned 
VOR  have  been  redefined.  This  action 
supports  and  coincides  with  the 
decommissioning  of  that  facility.  Section 
71.123  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4, 
198& 

Under  the  circumstances  presented, 
the  FAA  concludes  that  there  is  an 
immediate  need  for  a  regulation  to 
amend  the  descriptions  of  all  airways 
that  have  HYMAN  in  their  descriptions 
due  to  the  decommissioning  of  the 
HYMAN,  TX,  VOR.  Because  this  action 
involves  a  minor,  technical  amendment 


which  does  not  significantly  affect  the 
airspace  configuration  and  in  which  the 
pubhc  would  not  be  particularly 
interested  in  commenting,  I  find  that 
notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  unnecessary. 

The  FAA  has  determined  Uiat  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ctirrenL  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
airways. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71-rDESiGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a),  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  108(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.89. 

971.123    [AnMfided] 

2.  Section  71.123  is  amended  as 
follows: 

V-66  (Amended] 

By  removing  the  words  "Midland,  TX; 
Hyman,  TX,  INT  Hyman  074*  and  Abilene, 
TX  251*  radials:"  and  substituting  the  words 
"Midland,  TX;  INT  Midland  081'  and  Abilene, 
TX,  253'  radiaU;" 

V-7B  (AnMndfldJ 

By  removing  the  words  "Big  Spring; 
Hyman.  TX:  San  Angelo.  TX;"  and 
substiniting  the  words  "Big  Spring;  INT  Big 
Spring  129°  and  San  Angelo.  TX,  323*  radials: 
San  Angelo;" 

V-84  (Amended] 

By  removing  the  words  "Midland,  TX; 
Hyman,  TX;  Tuscola,  TX;"  and  substituting 
the  words  "Midland,  TX;  INT  Midland  081* 
and  Tuscola.  TX;  285*  radials;  Tuscola;" 
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Issued  in  Washington.  DC  on  April  21, 
1988. 

Daniel  |.  Peterson. 

Manager,  Airspace-Rules  and  Aeronautical 
Infonnation  Division. 

[FR  Doc.  88-10146  Filed  5-8-88;  8:45  am] 
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14  CFR  Part  97 

[Docket  No.  25600;  Amdt  No.  1373] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

AcnoN:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flij^t 
operations  tmder  instrument  fli^t  rules 
at  the  affected  airports. 

DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1. 1982. 

AOOflESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  fit)m: 

1.  FAA  PubUc  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591;  or 


2.  The  FAA  Regional  Office  of  the 
region  in  v^hich  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT 

Donald  K.  Funai,  Flight  Procedures 
Standards  Branch  (AFS-230),  Air 
Transportation  Division.  Office  of  Flight 
Standards,  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW..  Washington.  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 

amendment  to  Part  97  of  the  Federal 

Aviation  Regulations  [14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  Part  51,  and  S  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3, 8260-4, 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nattu%,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  grai>hic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  aiiport.  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOTAM)  as  an  emergency  action  of 
immediate  flight  safety  relating  direcUy 


to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SLAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  uxmecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SLAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Approaches,  Standard  Instnmient, 
Incorporation  by  reference. 

Issued  in  Washingtoa  DC,  on  April  29. 
1988. 

Robert  L  Goodrich, 

Director  of  Flight  Standards. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  g.m.t.  on  the  dates 
specified,  as  follows: 

PART  97— (AMENDEOl 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  40  U.S.C  1348. 1354(a).  1421.  and 
1510;  49  U.S.C.  10o(gj  (revised.  Pub.  L.  97-^M9. 
January  12, 1983;  and  14  CFR  11.49(b)(2)). 


§97.23    [AmMMtod] 

By  amending;  S  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  S  97.25  LOC,  LOC/DME. 
LDA,  LDA/DME.  SDF.  SDF/DME; 
§  97.27  NDB.  NDB/DME;  S  97.29  ILS. 
ILS/DME.  ISMLS,  MLS.  MLS/DME. 
MLS/RNAV;  i  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs:  and  $  97.35 
COPTER  SIAPs,  identified  as  follows: 

.  .  .  Effective  fuly  28. 1968 

Oshkosh.  WI— Wittman  Field.  VOR  RWY  36. 

Amdt.  16 
Oshkosh.  WI— Wittman  Field.  NDB  RWY  36. 

Amdt.  5 
Oshkosh.  WI— Wittman  FiekL  ILS  RWY  36. 

Amdt.  6 

.  .  .  Effective  fune  X.  1988 

Kingman.  AZ— iCingman.  VOR/DME  RWY  21. 

Amdt.  6 
Atlanta.  GA— Fulton  County  Aiiport-Brown 

Field.  VOR/DME  RWY  28.  Orig. 
Atlanta,  GA — Fulton  County  Airport-Brown 

Field.  RADAR-1.  Amdt  17 
Brunswick.  GA — ^Malcolm  McKinnon.  NDB 

RWY  4,  Amdt.  4 
Brunswick.  GA — Malcolm  McKinnoa  NDB 

RWY  22,  AmdL  4 
Columbus.  GA — Columbus  Metropolitan. 

LOC  BC  RWY  23.  Amdt  12 
Kahului,  HI— Kahuloi.  VOR  RWY  2a  Amdt. 

11 
Kahului.  HI— Kahului.  VOR/DME  or  TACAN 

RWY  20.  Amdt.  7 
Kahului.  HI— Kahului.  LOC/DME  (BC)  RWY 

20,  Amdt.  11 

Danville,  IL— Vermilion  County.  VOR/DME 

RWY  3,  Amdt.  11 
Danville,  IL— Vermilion  County.  VOR  RWY 

21,  Amdt.  13 

Danville.  IL— Vermilion  County,  ILS  RWY  21. 

Amdt  5 
Danville,  IL— Vermilion  County,  RNAV  RWY 

34.  Amdt.  4 
Flora,  IL— Flora  Muni.  NDB  RWY  21,  Amdt  4 
Auburn.  IN— Aubum-DeKalb.  VOR-A,  Amdt. 

8 
Wabash,  IN— Wabash  Muni.  VOR-A  Amdt. 

8 
Wabash.  IN— Wabash  Muni.  NDB  RWY  27. 

Amdt.  10 
Winamac.  IN— Arens  Field.  VOR/DME-A 

Amdt.  3 
Coming.  lA— Coming  Muni.  NDB  RWY  17. 

Amdt.  4.  CANCELED 
Oelwein,  LA— Oelwein  Muni.  NDB  RWY  13. 

Amdt.  2 
Perry.  lA- Perry  Muni.  NDB  RWY  13,  Amdt  1 
Perry.  lA— Perry  Muni,  NDB  RWY  31.  Amdt  4 
Baltimore,  MD— Baltimore-Washington  Intl, 

RADAR  1.  Amdt  11.  CANCELED 
New  Bedford.  MA— New  Bedford  Muni.  LOC 

BC  RWY  23.  Amdt.  6 
New  Bedford.  MA— New  Bedford  Muni.  NDB 

RWY  5.  Amdt.  10 
Motley.  MN— Morey  Fish  House.  VOR  RWY 

a  Amdt  1 
Morriston.  N)— Morristo%vn  Muni.  ILS  RWY 

23.  Amdt  7 
East  Hampton.  NY— East  Hampton.  RNAV 

RWY  10.  Amdt  4 
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East  Hampton.  NY— East  Hampton.  RNAV 

RWY28.Amdtl 
Washington.  NC— Wanen  Field,  NDB  RWY 

5.0rig. 
Washington,  NC— Warren  Field.  NDB^A. 

AmdL  2.  CANCELED 
Ashland.  OH— Ashland  County.  VOR-A. 

Amdt  5 
Ashland.  QH— Ashland  County,  NDB  RWY 

18.  AmdL  7 
Cleveland.  OH— Cuyahoga  County,  LOC  BC 

RWY  5.  Amdt  8 
Cleveland,  OH— Cuyahoga  County,  NDB 

RWY  23,  Amdt.  5 
Cleveland.  OH— Cuyahoga  County,  ILS  RWY 

23.  Amdt.  10 
Lorain/Elyria.  OH— Lorain  Cotmty  Regional. 

VOR  RWY  7,  Amdt  12 
Lorain/Elyria,  OH— Lorain  County  Regional, 

ILS  RWY  7.  Amdt  5 
Oklahoma  Gty,  OK— Will  Rogers  World, 

LOC  BC  RWY  17L,  Amdt  5 
Lawrenceburg.  TN — Lawrenceburg  Muni, 

NI»RWYl6.Amdtl 
Lubbock.  TX-^Aibbock  Intl.  VOR-A.  Amdt  5 
Lubbock.  TX— Lubbock  Intl.  VOR/DME  or 

TACAN  RWY  28.  Amdt  8 
Lubbock.  TX— Lubbock  Intl.  LOC  BC  RWY 

35L.  Amdt  13 
Roanoke,  VA — Roanoke  Regional/Woodrum 

Field.  VOR/DME-A,  Amdt.  3 
Roanoke,  VA — Roanoke  Regional/Woodrum 

Field,  VOR  RWY  33,  Amdt  6 
Roanoke,  VA — Roanoke  Regional/Woodrum 

Field,  RADAR  1,  Amdt  8 
Petersburg,  WV— Grant  County,  VOR/DME- 

A.Orig. 
Summersville,  WV — Summersville.  NDB 

RWY  4,  Amdt.  2 
LaCrosae,  WI— LaCrosse  Muni.  VOR  RWY 

13,  Amdt.  26 
LaCrosse.  Wl— UCrosse  Muni.  VOR  RWY 

36.  Amdt  27 
LaCrosse,  WI— LaCrosse  Muni.  NDB  RWY 

18,  Amdt.  14 
LaCrosse.  WI— LaCrosse  Muni,  ILS  RWY  18. 

Amdt  15 
Watertown.  WI— Watertown  Muni.  NDB 

RWY  5.  Amdt  2 
Watertown.  WI— Watertown  Muni.  NDB 

RWY  23,  Amdt  4 
Waterto%wi.  WI— Watertown  Muni.  RNAV 

RWY  5.  Amdt  1 

.  .  .  Effective  June  2. 1988  j 

Washington.  DC— Dulles  Intl.  RADAR-ik 

Amdt.  11.  CANCELED  f 

St  Paul.  MN— St.  Paul  Downtown  Holiian 

Fid.  LOC  RWY  32.  Orig..  CANCELED 
St  Paul.  MN— St.  Paul  Downtown  Holman 

Fid.  ILS  RWY  32,  Orig. 
Mobridge.  SD— Mobridge  Muni,  NDB  RWY 

12.  Orig. 


.  .  .  EffecUve  April  22, 1888 

Providence.  RI— Theodore  Francis  Green 
State,  ILS/DME  RWY  34.  Amdt  5 


.  .  .  EffecUve  April  2a  1988 

St  Paul  Island,  AK— St  Paul  Island,  NDB/ 

DME  RWY  1&  Amdt.  1 

The  FAA  published  an  Amendment  in 
Docket  No.  25584,  Amdt  No.  1371  to  Part  97 
of  the  Federal  Aviation  Regulations  (VOL  53 
FR  No.  72,  Page  12377;  dated  Thursday.  April 
14. 1988),  under  Section  97.  Effective  March 
25, 1988,  which  is  hereby  amended  as  follows: 


Boston,  MA — General  Edward  Lawrence 
Logan  InU.  VOR/DME  RWY  33L.  Orig., 
should  read  Boston.  MA — General  Edward 
Lawrence  Logan  Intl.  VOR/DME  RWY  33L. 
Amdtl 

The  FAA  published  an  Amendment  in 
Docket  No.  25584.  Amdt.  No.  1371  to  Part  97 
of  the  Federal  Aviation  Regulations  (VOL  53 
FR  No.  72.  Page  12377;  dated  Thursday,  April 
14. 1988),  under  Section  97.  Effective  30  JUN 
88,  which  is  hereby  amended  as  follows: 

CharioHe.  NC— Chariotte/Douglas  Intl,  LOC 

BC  RWY  23.  Amdt.  7 
Chariotte,  NC— Chariotte/Douglas  IntL  NDB 

RWY  5,  Amdt  31 
Chariotte.  NC— Chariotte/Douglas  Intl,  ILS 

RWY  5,  Amdt.  33 
Chariotte,  NC— Chariotte/Douglas  Intl.  ILS 

RWY  36L.  Amdt  11 
Charlotte,  NC— Charlotte/Douglas  Intl,  ILS 

RWY  36R.  Amdt.  3 
Gastonia,  NC— Gastonia  Muni,  NDB  RWY  3, 

Amdt  6 
Southern  Pines.  NC— Moore  County.  VOR-A, 

Amdt  2 

Effective  Dates  changed  to  25  AUG  88. 

[FR  Doc  88-10145  Filed  5-6-88;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

15  CFR  Part  372 

(Doeitet  Na  71160-7260] 

Clarification  of  Emergency  Ucertse 
Procedures;  Correction 

agency:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Final  rule;  correction. 

summary:  a  final  rule  that  clarified  the 
procedures  for  submitting  emergency 
license  applications,  reexport 
authorization  requests,  and  amendment 
requests  for  expedited  processing  to  the 
Office  of  Export  Licensing  was 
published  in  the  Federal  Register  on 
January  21. 1988  (53  FR  1614).  That  rule 
amended  paragraph  (h)  of  {  372.4. 
However,  paragraph  (h)  ("emergency 
clearance")  had  been  redesignated  as 
paragraph  (i)  by  an  earlier  rule  (52  FR 
48808.  Dec.  28, 1987)  that  established  the 
procedure  for  the  electronic  submission 
of  validated  export  license  application. 

This  document  corrects  the  January 
rule  to  reflect  the  December 
redesignation  of  the  emergency  ^ 

clearance  provisions. 
FOR  niRTHER  INFORMATWN  CONTACT: 
Joan  Maguire,  Regulations  Branch. 
Bureau  of  Export  Administration, 
Telephone:  (202)  377-4479. 

Accordingly,  the  following  corrections 
are  made  to  "Clarification  of  Emergency 
License  Procedure."  which  was 


published  in  the  Federal  Register  on    - 
January  21. 1988: 

On  page  1615,  in  the  middle  column, 
item  3  amendatory  language  is  corrected 
to  read  as  follows: 

"3.  Section  372.4  is  amended  by 
revising  paragraphs  (i)(l)  and  (i](3)  and 
adding  a  new  paragraph  (i)(6)  to  read  as 
foUows:" 

9372.4   [Corrected] 

On  page  1615,  in  the  middle  column, 
the  first  line  of  regulatory  text  under 
S  372.4  is  corrected  to  read  "(i) 
Emergency  clearance.  (1)  When  an". 

On  page  1615,  in  the  third  colimm,  in 
correctly  redesignated  paragraph 
(i)(l)(iii),  the  references  to  "paragraphs 
(h)(1)  (i)  and  (ii)"  are  corrected  to  read 
"paragraphs  (i)(l)  (i)  and  (ii)  of  this 
section". 

On  page  1615.  in  the  third  column,  in 
correctly  redesignated  paragraph  (i)(6), 
the  reference  to  "paragraph  (h)  of  this 
section"  is  corrected  to  read  'J)aragraph 
(i)  of  this  section". 

§372.11    [CorrMtMl] 

On  page  1616.  in  the  first  column,  in 
§  372.11(h)(5),  the  reference  to 
"§  372.4(h)"  is  corrected  to  read 
"§  372,4(i)". 

Dated:  May  4, 1968. 
Vincent  F.  DaCaln, 

Deputy  Assistant  Secretary  for  Export 

A  d/ninistration. 

[FR  Doc.  88-10222  Filed  5-6-88:  8:45  am] 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  455 

Used  Motor  Vehide  Trade  Regulation 
Rulo 

AQCNCY:  Federal  Trade  Commission. 

action:  Grant  of  an  exemption  horn  the 
Commission's  Used  Car  Rule  to  the 
State  of  Maine. 

summary:  The  Federal  Trade 
Commission  has  determined  that  the 
request  by  the  State  of  Maine  for 
exemption  from  the  Used  Motor  Vehicle 
Trade  Regulation  Rule,  16  CFR  Part  455 
(1987),  meets  the  standards  for  such 
exemptions  as  set  out  in  S  455.6  of  the 
Rule.  The  granting  of  this  exemption  will 
allow  Maine  used  vehicle  dealers  to  use 
the  disclosure  label  prescribed  by  a 
Maine  administrative  regulation  in  the 
place  of  the  Buyers  Guide  required  by 
the  FTC  Rule.  The  Conunission  therefore 
grants  Maine's  request  and  sets  forth  its 
reasons  for  reaching  this  determination 
in  this  notice. 


date:  This  statewide  exemption  will 
become  effective  on  May  24, 1988.  The 
Commission's  Used  Car  Rule  will 
remain  in  effect  until  that  date. 

FOR  FURTHER  INFORMATION  CONTACT 

Matthew  D.  Gold  (202/326-3019)  or 
Joyce  E.  Plyler  (202/326-3021), 
Attorneys,  Division  of  Enforcement, 
Bureau  of  Consumer  Protection,  Federal 
Trade  Commission.  Washington,  DC 
20580. 

SUPPtEMENTARY  INFORMATION: 

L  Background 

On  June  1, 1987,  the  Maine  Secretary 
of  State  filed  a  petition  for  statewide 
exemption  (the  "Petition")  from  the 
Federal  Trade  Commission's  (the 
"Commission")  Used  Motor  Vehicle 
Trade  Regulation  Rule  (the  "FTC  Rule"). 
16  CFR  Part  455  (1987). »  The  Petition, 
filed  pursuant  to  §  455.6  of  the  Rule, 
sought  to  allow  Maine  used  vehicle 
dealers  to  use  a  disclosure  label 
prescribed  by  the  Maine  Used  Car 
Information  Act  Sticker  Rule  (the 
"Maine  Rule"),  a  Maine  administrative 
regulation,  in  place  of  the  Buyers  Guide 
required  by  the  FTC  Rule.* 

Currently,  in  addition  to  posting  the 
FTC  Buyers  Guide.  Maine  used  car 
dealers  must  post  on  each  used  vehicle 
a  statement  containing  pre-purchase 
disclosures  required  by  the  Maine  Used 
Car  Information  Act  ("MUCLA").»  The  - 


'  The  Maine  Petition  included  the  following 
materials:  (1)  A  provision-by-provision  comparison 
of  the  Used  Car  Rule  and  the  Maine  Rule  (Appendix 
A):  (2)  a  copy  of  the  Maine  Rule,  which  was  adopted 
on  January  22. 1967.  with  an  effective  date  of 
twenty-one  days  after  a  statewide  exemption  is 
granted  (Appendix  B);  (3)  a  copy  of  the  Maine 
window  label  [Buyer's  Guide)  required  by  the 
Maine  Rule  (Appendix  C):  (4)  copies  of  the  relevant 
Maine  statutes  (Appendix  D);  (5)  a  discussion  of 
Maine's  willingness  and  ability  to  enforce  the 
MUCIA  and  the  Maine  Rule  (Appendix  E):  and  (6)  a 
letter  from  Maine  Attorney  General  fames  E 
Tiemey  stating  that  Maine  law  provides  adequate 
authority  to  support  the  Maine  Rule,  as  well  as  the 
conclusians.  interpretations,  policies  and 
procedures  describes  in  the  Petition  and  in  the 
Appendices  (Appendix  F].  The  Maine  Petition  has 
been  placed  on  the  public  record  and  is  identified  as 
Document  lOO-B  in  FTC  File  No.  215-54.  It  and  other 
documents  referred  to  in  this  notice  are  available 
for  inspection  at  the  Office  of  the  Secretary  of  the 
Federal  Trade  Commission. 

*  The  Buyers  Guide  is  the  standard  disclosure 
form  which  must  be  affixed  to  a  side  tsrindow  of 
each  used  vehicle  offered  for  sale  by  a  dealer  to  a 
consumer,  under  S  455.2  of  the  FTC  Rule.  Both  the 
FTC  and  the  Maine  disclosure  forms  are  printed  at 
the  end  of  this  notice. 

»  Me.  Rev.  Stat.  Ann.  tit.  10,  SS  1471-1477  (1980  & 
Supp.  1985-1986).  The  MUCIA  was  amended  in  1985 
to  require,  inter  alio,  Maine  used  vehicle  dealers  to 
afTix  a  written  disclosure  statement  to  each  used 
vehfcle  offered  for  sale,  and  to  authorize  the 
Division  of  Motor  Vehicles  to  promulgate  rules 
implementing  this  requirement.  See  {{  1475(1): 
147S(2)(C).  The  Maine  Rule  was  promulgated  under 
this  authority.  Section  1475(2)(G)  of  the  MUCIA 
specifically  authorizes  the  Division  of  Motor 
Vehicles  to  'nclude  on  it*  uniform  disclosure  sticker 


Maine  Rule,  which  has  an  effective  date 
of  twenty-one  days  after  the 
Commission  grants  an  exemption, 
prescribes  a  single,  uniform  window 
sticker  that  incorporates  the  MUCIA 
disclosures  and  the  requirements  of  the 
FTC  Rule.  , 

On  December  28, 1987.  the 
Commission  published  a  notice  in  the 
Federal  Register  seeking  comment  on 
whether  the  Maine  Petition  satisHes  the 
FTC  Rule's  exemption  criteria.*  The 
notice  contained  the  following:  (1)  An 
explanation  of  the  standards 
applicable  to  and  the  appropriate 
procedures  for  Used  Car  Rule  state 
exemption  petitions;  (2)  a  provision-by- 
provision  comparison  of  the  Maine  Rule 
and  the  FTC  Rule;  (3)  a  discussion 
regarding  Maine's  willingness  and 
ability  to  enforce  its  Rule;  and  (4) 
specific  questions  designed  to  focus 
public  comment  on  several  important 
issues  involved  in  the  Commission's 
consideration  of  the  Petition.  The  period 
for  public  comment  expired  on  January 
27. 1988.  The  Commission  received  no 
comments. 

This  notice  explains  the  reasons  for 
the  Commission's  approval  of  Maine's 
request  for  statewide  exemption  from 
the  FTC  Rule.  Because  most  of  the 
provisions  of  the  Maine  Rule,  including 
the  disclosure  requirements  for  the 
Maine  window  sticker,  are  virtually 
identical  to  analogous  provisions  in  the 
FTC  Rule,  the  Commission's  analysis 
focuses  on  the  areas  in  which  the  Rules 
substantially  differ. 

n.  Exemption  Standards  and  Procedures 

Section  455.6  of  the  FTC  Rule  sets 
forth  the  Commission's  standards  for 
exemption  a  state  from  the  Rule's 
requirements.  It  states: 

(a)  If,  upon  application  to  the 
Commission  by  an  appropriate  state 
agency,  the  Commission  determines, 
tiiat— 

(1)  There  is  a  state  requirement  in 
effect  which  applies  to  any  transaction 
to  which  this  rule  applies;  and 

(2)  That  state  requirement  affords  an 
overall  level  of  protection  to  consumers 
which  is  as  great  as,  or  greater  than,  the 
protection  afforded  by  this  Rule;  then 
the  Commission's  Rule  will  not  be  in 
effect  in  that  state  to  the  extent 
specified  by  the  Commission  in  its 
determination,  for  as  long  as  the  state 
administers  and  enforces  effectively  the 
state  requirement. 

(b)  Applications  for  exemption  under 
subsection  (a)  should  be'  directed  to  the 


^t    T  ■     I      .4,  Bl..   !■  1    1  ■  ^^F^gr^       . 

Secretary  of  the  Commission.  When 
appropriate,  proceedings  will  be 
commenced  in  order  to  make  a 
determination  described  in  subsection 
(a),  and  will  be  conducted  in  accordance 
with  Subpart  C  of  Part  1  of  die 
Commission's  Rules  of  Practice. 

m.  The  Merits  of  the  Petition 

A.  Does  the  Maine  Rule  Apply  to  the 
Same  Transactions  to  which  the  FTC 
Rule  Applies? 

In  granting  Maine's  request  for 
e.\emption  from  the  FTC  Rule,  the 
Commission  has  concluded  that  the 
Maine  Rule  applies  to  the  same 
transactions  as  does  the  FTC  Rule.  This 
section  sets  out  the  reasons  for  this 
conclusion. 

The  definition  sections  of  both  the 
FTC  Rule  and  the  Maine  Rule  govern  the 
scope  of  each  Rule.  Both  rules  cover 
sales  and  offers  of  "used  vehicles"  * 
from  "dealers"  •  to  "consumers."  ■*  In  Its 
definition  of  "dealer,"  the  FTC  Rule 
excludes  from  coverage  banks,  financial 
institutions  and  some  sales  by  leasing 
companies  and  other  businesses.  The 
Maine  Rule's  definition  of  dealer  covers 
all  of  these  entities.  On  the  other  hand, 
unlike  the  FTC  Rule,  die  Maine  Rule 
excludes  auction  houses  from  coverage. 
However,  because  dealers  selling  their 
vehicles  through  auctions  are  required 
to  comply  with  the  Maine  Rule,  both 
rules  effectively  cover  such  sales.  In 
general,  therefore,  the  definition  of 
"dealer"  under  the  Maine  Rule  is 
considerably  more  expansive  than  that 
included  in  the  FTC  Rule. 

Similarly,  the  definition  of  "consumer" 
in  the  Maine  Rule  is  more  expansive 
than  the  definition  of  that  term  in  the 
FTC  Rule.  While  dealer-to-dealer  sales 
are  not  covered  by  the  FTC  Rule,  such 
sales  are  covered  by  the  Maine  Rule. 

The  definitions  of  "vehicle"  and  "used 
vehicle"  in  the  two  rules  are  almost 
identical.  Both  rules  define  "vehicle"  in 
terms  of  size  and  weight  specifications, 
and  one  of  the  weight  limits  in  the 
Maine  Rule  is  larger  than  its  FTC  Rule 
coimterpart. 

In  sum,  the  Maine  Rule  applies  to  the 
same  transactions  as  does  the  FTC  Rule. 
Where  the  rules  differ,  the  definitions  of 
the  terms  "dealer,"  "consumer," 
"vehicle."  and  "used  vehicle"  are  more 
inclusive  in  the  Maine  Rule. 


any  information  contained  on  the  FTC  Buyers 
Guide,  unless  such  information  were  to  conflict  with 
information  required  by  the  MUCIA. 
*S2FR4890S. 


•  The  terms  "vehicle"  and  "used  vehicle"  are 
defined  in  {{  455.1(d)  (1)  and  (2)  of  the  FTC  Rule, 
and  sections  1(A)  (5)  and  (8)  of  the  Maine  Rule. 

*  The  term  "dealer"  is  defined  in  i  455.1(d)(3)  of 
the  FTC  Rule  and  section  1(A)(2)  of  the  Maine  Rule. 

'  The  term  "consumer"  is  defmed  in  g  4S5.1(d)(4) 
of  the  FTC  Rule  and  section  1(A)(1)  of  the  Maine 
Rule. 
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B.  Does  theMame  Rule  Provkkan 
Overall  Level  of  Protection  to 
Consumers  Which  is  as  Great  as  or 
Greater  than  that  Provided  by  the  FTC 
Rule? 

I 
In  granting  Maine's  request  for  [ 
exemption  from  the  FTC  Rule,  the  ' 
Conunission  has  concluded  that  the 
Maine  Rule  provides  an  overall  level  of 
protection  to  consumers  which  is  at 
least  as  great  as  that  provided  by  the 
FTC  Rule.  This  section  sets  out  the 
reasons  for  this  conclusion. 

1.  The  Buyer's  Guide 

(a)  Format  Both  rules  require  dealers 
to  complete  and  display  a  disclosure 
form  on  a  side  window  of  each  used 
vehicle  offered  for  sale  to  consumers." 
The  provisions  of  the  Maine  Rule 
regarding  format  and  display  of  the 
Maine  Buyer's  Guide  are  virtually 
identical  to  analogous  provisions  in  the 
FTC  Rule.*  The  printing  specifications 
for  the  Maine  Buyer's  Guide  are 
designed  to  create  a  window  form  that 
is  very  similar  in  appearance  to  the  FTC 
Buyers  Guide.  To  accommodate 
additional  disclosures,  the  Maine    j 
Buyer's  Guide  is  larger.'"  I 

fb)  Text  of  Window  Stickers— Similar 
Provisions.  All  of  the  disclosures 
required  on  the  FTC  Rule  Buyers  Guide 
are  also  required  on  the  Maine  Rule 
Buyer's  Guide.  In  some  instances,  the 
wording  of  these  disclosures  on  the 
Maine  window  sticker  varies  from  the 
language  used  on  the  FTC  sticker. 
However,  these  differences  do  not 
individually,  or  as  a  whole,  adversely 
affect  the  overall  level  of  protection 
provided  by  the  Maine  Rule.'  * 

The  major  differences  between  the 
Maine  Buyer's  Guide  and  the  FTC 
Buyers  Guide  (apart  from  the  additional 
disclosures  required  by  the  Maine  Rule) 
stem  from  specific  motor  vehicle 
regulations  in  Maine.  First,  Maine  does 
not  permit  "as  is"  sales  of  used  cars. 
Maine  law  states  that  a  dealer  may  not 
sell  or  transfer  a  vehicle  unless  it  meets 
the  state  inspection  standards  and 
displays  a  valid  inspection  sticker.  »■  A 
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•  Maine's  sticker  is  called  a  "Buyer's  Guide." 
while  the  FTCs  slicker  is  called  a  "Buyers  Guide " 
(no  apostrophe). 

•  Compare  Sections  HCMl)  (•)  and  (b)  of  the 
Maine  Rule  with  16  CFR  455.2(a)  (1)  and  (2)  (1987). 

'"  The  Maine  Rule  requires  a  minimum  size  of 
IZVi  inches  by  SH  inches.  The  FTC  Rule  requires  a 
minimum  size  of  11  inches  by  7^  inches. 

' '  All  of  the  wording  differences  are  described  in 
the  December  28, 1987  Federal  Register  notice.  See 
52  FR  at  4691(>-M912. 

'•  Me.  Rev.  Stat.  Ann.  tit  la  1 1471.  subsection  »- 
A. 


Maine  dealer's  minimum  post-sale 
responsibihty  extends  to  the  repair  of 
any  defect  in  systems  or  components  on 
the  state  inspection  "checklist"  if  the 
purchaser  can  show  that  the  defect 
existed  at  the  time  of  sale. 
Consequently,  unless  the  vehicle  is  a 
reconstructible  motor  vehicle,'*  the 
Maine  Rule  requires  Maine  dealers  to 
check  a  box  on  the  Buyer's  Guide  next 
to  the  words  "WARRANTY  OF 
INSPECTABIUTY." 

Second,  the  Maine  Buyer's  Guide 
contains  a  more  detailed  disclosure 
regarding  implied  warranties  than  does 
the  FTC  Buyers  Guide.  Unlike  the  FTC 
sticker,  the  Maine  Buyer's  Guide  refers 
to  both  the  implied  warranty  of 
merchantability  and  the  implied 
warranty  of  fitness  for  a  particular 
use.'*  In  addition,  Maine  dealers  must 
check  one  of  three  boxes  to  disclose 
whether  or  not  they  are  disclaiming 
implied  warranties,  or  whether  they  are 
limiting  the  duration  of  implied 
warranties  to  the  duration  of  an  express 
warranty.  The  FTC  Rule  does  not 
contain  a  comparable  provision. 

(c)  Text  of  Window  Stickers- 
Additional  Disclosures  Required  by 
Maine.  Unlike  the  FTC  Rule,  the  Maine 
Rule  requires  that  dealers  disclose,  cm 
the  Buyer's  Guide,  all  mechanical 
defects  known  at  the  time  of  sale,  even 
if  the  dealer  has  fully  repaired  the 
defect.'*  The  Maine  Rule  also  requires 
dealers  to  disclose  on  the  Buyer's  Guide 
"any  and  all  substantial  damage  that  the 
vehicle  has  sustained  that  is  known  to 
[the  dealer],  including  damage  to  the 
body  or  engine  from  collision,  fire,  water 
or  other  causes.  [The  dealer)  must  make 
this  disclosure  even  if  [the  dealer  has] 
fully  repaired  the  damage."  *• 


"  /rf.  This  section  defines  a  "reconstructible" 
motor  vehicle  as  "a  used  motor  vehicle  which  does 
not  meet  the  [state]  inspection  standards  *  *  •  and 
which  is  sold,  offered  for  sale  or  negotiated  for  sale 
to  a  person  other  than  another  dealer  for  the 
purpose  of  traiuportation  after  repair  or  rebuilding." 

>«  See  section  l(C)(2)(j)  of  the  Maine  Rule.  ThU 
disclosure  reads:  "Maine's  implied  warranty  law 
may  give  you  additional  rights.  If  the  vehicle  is  still 
within  its  useful  life  and  has  not  been  abused,  you 
may  have  the  right  to  have  the  dealer  repair  de/ecia 
in  materials  or  workmajoship  that  were  not  apparent 
when  you  bought  the  vehicle.  Or  you  may  be  able  to 
return  the  car  if  the  dealer  promised  you  it  was  fit 
for  a  particular  use  and  It  was  not."  in  contrast,  the 
FTC  "implied  Warranties  Only"  Byyers  Guide 
refers  only  to  the  Implied  warranty  of 
merchantability  by  stating  that  "  'implied 
warranties'  may  give  you  some  rights  to  have  the 
dealer  take  care  of  serious  problems  that  were  not 
apparent  when  you  bought  the  vehicle." 

'  >  Section  l(CU2)(c]  of  the  Maine  Rule:  Me.  Rev. 
Stat.  Ann.  tit.  10.  section  1475(2)(C). 

>*  Section  1(C)(2)(e)  of  the  Maine  Rule:  Me.  Rev. 
Stat.  Ann.  tit.  10.  section  1475(2)(D). 


The  Commission  considered,  but 
ultimately  rejected,  a  provision  that 
would  have  required  dealers  to  diaclose 
known  defects  on  the  FTC  Buyers 
Guide.  One  of  the  Commission's  reasons 
for  rejecting  such  a  provision  was  its 
determination  that  consumers  should 
not  be  encouraged  to  rely  on  dealer- 
provided  information  about  the 
vehicle.'''  The  Commission  therefore 
substituted,  at  the  bottom  of  the  FTC 
Buyers  Guide,  a  suggestion  that  the 
consumer  request  an  independent 
inspection  of  the  vehicle  prior  to 
purchase. 

The  Maine  Rule  Buyer's  Guide  also 
contains  an  independent  inspection 
suggestion.  In  large  letters  under  the 
spaces  for  the  disclosures  of  known 
mechanical  defects  and  prior  substantial 
damage  is  the  following  statement: 

"IMPORTANT:  THESE  ARE  THE  ONLY 
PROBLEMS  KNOWN  TO  THE  DEALER. 
ASK  IF  YOU  MAY  GET  AN 
INDEPENDENT  INSreCTION  BEFORE 
PURCHASE." 

This  disclosure  is  in  larger  type  than  its 
FTC  Rule  counterpart.  It  is  placed 
adjacent  to  the  mechanical  defects  and 
prior  substantial  damage  disclosures, 
rather  than  on  the  bottom  of  the  form,  as 
is  the  case  with  the  FTC  Buyers  Guide. 

It  is  possible  that  consumers  may 
misinterpret  the  Maine  Rule  Buyer's 
Guide  if  the  spaces  for  disclosure  of 
mechanical  defects  and  prior  substantial 
damage  are  left  blank.  If  there  are  no 
entries  in  these  spaces,  one  might 
believe  that  the  vehicle  is  in  perfect 
condition,  when  blank  spaces  may  mean 
only  that  the  dealer  has  no  knowledge  of 
existing  mechanical  defects  or  prior 
substantial  damage  However,  this 
possibility  is  diminished  by  both  the  size 
and  prominent  placement  of  the  Maine 
Rule's  independent  inspection 
disclosure.  On  balance,  the  Commission 
concludes  that  the  inclusion  of  these 
disclosures  on  the  Maine  Buyer's  Guide 
does  not  adversely  affect  the  overall 
level  of  protection  provided  by  the 
Maine  Rule. 

The  following  disclosures  are  also 
included  on  the  Maine  Buyer's  Guide  but 
not  on  the  FTC  Buyers  Guide:  (1)  The 
prior  use  of  the  vehicle:  (2)  how  the 
vehicle  was  acquired;  (3)  the  availability 
of  the  prior  owner's  name  and  address; 
and  (4)  whether  the  vehicle  has  been 
returned  to  the  manufacturer.  These 
disclosures  provide  information  that 
may  or  may  not  be  material  to 
consumers.'*  Even  if  they  are  not 


"  SBP.  49  FR  at  45718. 

'*  In  rejecting  a  prior  use  diaclosure  requirement 
when  issuing  its  rule,  the  Commission 

ConiiniMd 


material,  their  presence  on  the  Maine 
Buyer's  Guide  does  not  detract  from  the 
other  information  so  as  to  affect 
significantly  the  overall  level  of 
protection  provided  to  consumers  by  the 
Maine  Rule. 

2.  Spanish  Language  Sales 

Unlike  the  FTC  Rule,  the  Maine  Rule 
does  not  contain  a  requirement  that 
dealers  prepare,  display,  and  provide  a 
Spanish  language  Buyer's  Guide  if  the 
transaction  is  conducted  in  that 
language.  The  Maine  petition  states  that 
such  a  requirement  is  not  necessary  in 
Maine  due  to  Maine's  low  percentage  of 
Spanish-speaking  people."  According 
to  the  1980  census.*"  Maine  had  both 
the  lowest  percentage  and  the  lowest 
raw  nimiber  of  Spanish  speaking 
persons  in  the  United  States." 

The  Commission  has  no  indication 
that  the  number  of  Spanish  speaking 
persons  in  Maine  has  increased 
substantially  since  the  1980  census.** 
Although  the  lack  of  a  Spanish  language 
requirement  in  the  Maine  Rule  may 
reduce  the  level  of  consumer  protection 
for  persons  in  Maine  who  speak  only 
Spanish,  the  Commission,  based  upon 
the  evidence  before  it,  concludes  that 
any  potential  adverse  effect  on  the 
overall  level  of  protection's  minimal. 

C.  Does  Maine  Evidence  a  Willingness 
and  Ability  to  Enforce  its  Sticker  Rule? 

In  granting  Maine's  request  for 
exemption  from  the  FTC  Rule,  the 
Commission  has  concluded  that  Maine 
has  the  resoim:e8  necessary  to 
administer  and  enforce  effectively  the 
Maine  Rule.  This  section  sets  out  the 
reasons  for  this  conclusion. 


acknowledged  that  such  a  disclosure  might  be 
material  to  consumers,  but  concluded  that  it  would 
not  "[provide]  consumers  with  an  accurate 
indication  of  a  car's  mechanical  condition."  SBP.  49 
FR  at  4572a 

'*  Petition.  Appendix  A.  at  4. 

'<>  June  12. 1987.  Utter  from  Paul  M.  Siegel.  Chief. 
Education  and  Social  Stratification  Branch. 
Population  Division,  Bui-eau  of  the  Census,  United 
States  Department  of  Commerce.  Washington.  DC 
20233. 

*'  These  data  are  derived  from  two  census 
questions.  First  the  subject  was  asked:  "Does  this 
person  speak  a  language  other  than  English  at 
home?"  If  the  answer  to  that  question  was  yes,  the 
person  was  asked:  "What  is  that  language?"  2.987 
Maine  citizens,  or  0.3%  of  Maine's  populatloa 
answered  "Yes"  and  "Spanish,"  respectively,  to 
these  questions  in  1980.  This  data  compares  to 
3.27a267.  or  14.5%  of  California  residents.  Of  course, 
many  of  the  persons  who  answered  "yes"  to  both 
census  questions  might  also  speak  English  well 
enough  that  they  would  not  need  a  Spanish 
language  Buyer's  Guide  while  shopping  for  a  used 
vehicle. 

**  The  Commission  did  not  receive  a  response  to 
its  specific  request  for  more  up-toKlate  iiiformation 
concerning  the  number  of  Spanish-speaking  persons 
in  Maine. 


Both  the  Maine  Department  of  the 
Attorney  Gener^and  the  Maine 
Department  of  Motor  Vehicles  enforce 
the  provisions  of  the  Maine  Used  Car 
Information  Act,  the  enabling  statute  for 
the  Maine  Rule.  A  violation  of  the  Maine 
Rule  will  be  a  perse  violation  of  the 
Maine  Unfair  Trade  Practices  Act 
which  the  Maine  Attorney  General's 
office  is  primarily  responsible  for 
enforcing.**  The  Department  of  Motor 
Vehicles  has  the  power  to  deny,  suspend 
or  revoke  the  license  of  any  dealer  who 
does  not  comply  with  the  Maine  Rule.** 

1.  Fimding  and  Staffing  of  Agencies 

The  Maine  Department  of  the 
Attorney  General  has  four  assistant 
attorneys  general,  five  paralegals,  one 
investigator  and  two  clerical  workers 
assigned  exclusively  to  consumer 
protection  matters  in  the  state.**  The 
enforcement  staff  at  the  Department  of 
Motor  Vehicles  consists  of  fifteen 
investigators  and  two  clerical 
workers.**  There  are  also  two  state 
police  officers  who  conduct  MUCIA 
inspections  on  a  part-time  basis.*^ 

2.  Enforcement  Procedures 

(a)  Department  of  Attorney  General. 
According  to  the  Maine  Petition, 
enforcement  of  the  MUCIA  can 
commence  in  at  least  two  ways.  First, 
investigators  within  the  Consumer  and 
Antitrust  Division  of  the  Attorney 
General's  Office  have  been  instructed 
generally  to  survey  used  car  lots  during 
their  travels  around  the  state  and  to 
submit  reports  of  their  findings  to  the 
Director  of  Investigations.**  Second, 
mediators  in  that  office  attempt  to 
resolve  complaints  involving  used  motor 
vehicle  transactions.  As  part  of  this 
process,  the  mediator  determines 
whether  the  dealer  in  question  has  been 
making  the  disclosures  required  by  both 
the  Maine  Rule  and  the  FTC  Rule. 
According  to  the  Petition,  repeated 
failure  to  make  the  required  disclosures 
results  in  an  unfair  trade  practice 
investigation,  which  may  lead  to  an 


"  See  Section  1(E)  of  the  Maine  Rule:  Appendix  E 
of  Petition,  at  1:  Letter  from  Maine  Attorney  General 
James  E.  Tiemey  to  Secretary.  Federal  Trade 
Commission.  Appendix  F  of  Petition,  at  2. 

**  See  Me.  Rev.  Stat  Ann.  lit.  29,  section 
343(1  )(F):  Me.  Rev.  Stat  Ann.  tit  29.  section  350- 
A(F1;  Appendix  E  of  Petition,  at  2.  To  qualify  as  a 
"dealer"  under  this  provisioa  one  must  comply  with 
the  disclosure  requirements  of  the  MUCIA. 

"  September  17, 1987  telephone  conversation 
t)etween  James  McKenna  and  Matthew  Gold.  Mr. 
McKenna  stated  that  the  yearly  budget  for  the 
attorney  general's  office  is  not  broken  down  among 
the  various  divisions,  so  he  is  unable  to  provide 
staff  with  a  specific  dollar  amount  representing  the 
budget  for  his  division. 

"Id. 

"Id. 

**  See  attachment  to  Appendix  E, 


Assistant  Attorney  General  initiating  a 
formal  enforcement  action. 

(b)  Department  of  Motor  Vehicles. 
The  Department  of  Motor  Vehicles 
employs  investigators  who  enforce  the 
disclosure  requirements  of  the 
MUCIA.**  According  to  the  Petition,  the 
DMV  typically  gives  a  violating  dealer 
ten  days  to  comply.  Failure  to  do  so 
results  in  the  issuance  of  a  civil 
complaint  in  state  district  court.*" 

3.  History  of  Enforcement  of  the  MUCIA 

The  mediation  program  of  the 
Consumer  and  Antitrust  Division  of  the 
Attorney  General's  Office  has  resolved 
197  out  of  481  complaints  received  since 
January,  1985."  During  the  past  two 
years,  that  Division  has  conducted  59 
MUCIA  civil  or  criminal  investigations, 
eleven  of  which  were  litigated.  All 
eleven  resulted  in  either  a  consent 
decree  or  a  court  injunction  with 
penalties.'* 

4.  Penalties    . 

Each  violation  of  the  MUCIA  subjects 
the  violator  to  a  civil  penalty  of  between 
$100  and  $1,000."  Under  the  FTC  Act. 
violators  of  trade  regulation  rules  may 
be  pimished  by  penalties  of  up  to 
$10,000  per  violation.**  The  Maine  Rule 
contains  a  two-year  statute  of 
limitations.**  This  contrasts  with  the 
five-year  statute  of  limitations 
applicable  to  enforcement  of  FTC  trade 
regulation  rules.**  Additionally,  the 
Maine  Rule  specifically  provides  dealers 
with  a  defense  if  the  alleged  violations 
are  shown  to  be  "unintentional"  and 
"bona  fide  error[sJ."  "  Neither  the  FTC 
Rule  nor  the  FTC  Act  contains  a  defense 
based  on  intent.** 


**  Petition.  Appendix  E,  at  2.  See  aUo  supra  text 
accompanying  note  31. 

"  Id 

*'  Petition,  Appendix  E,  at  1. 

"Id 

••  Me.  Rev.  Stat.  Ann.  Ut  la  i  1477(2). 

"  IS  U.S.C.  4S(m)(l)(A)  (1978  k  Supp.  1987). 

*•  Me.  Rev.  SUt.  Ann.  tit.  la  section  1477(2).  The 
statute  reads:  "No  action  may  be  brought  for  a  civil 
violation  under  this  subsection  more  than  2  years 
after  the  date  of  the  occurrence  of  the  violation." 

*•  28  U.S.C.  2462  (1978  ft  Supp,  1987). 

*''  Id.  The  statute  reads:  "No  dealer  may  be  held 
liable  for  a  civil  violation  under  this  subsection  if  he 
shows  by  a  preponderance  of  the  evidence  that  the 
violation  was  unintentional  and  a  bona  fide  error, 
notwithstanding  the  maintenance  of  procedures 
reasonably  adopted  to  avoid  any  such  error." 

*•  But  see  Section  4S(m)(l)(A)  of  the  FTC  Act  15 
U.S.C.  45(m)(l)(A]  (1978  A  Supp.  1987),  which 
requires  the  Commission  to  prove  "actual 
knowledge  [of  a  trade  regulation  rule]  or  knowledge 
fairly  implied  on  the  basis  of  objective 
circumstances."  The  Main  Rule  does  not  contain  • 
specific  notice  requirement 
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5.  Private  Right  of  Action 

A  dealer  who  violate*  the  MUCIA 
may  be  liable  to  the  porchaser  in  an 
amount  not  less  than  $100  and  not  more 
than  $1,000  in  liquidated  damages,  in 
addition  to  costs  and  reasonable 
attorneys  fees.*"  Tliis  penalty  may  be 
imposed  in  addition  to  any  civil  penalty 
awarded  in  a  separate  action  brought  by 
a  state  agency.*" 

6.  Conclusion  With  Regard  to 
Enforcement 

The  Petition  demonstrates  that  based 
on  its  enforcement  of  the  Maine  Used 
Car  Information  Act  and  other  state 
laws  regulating  used  vehicle  dealers, 
Maine  has  in  place  a  statewide       | 
enforcement  program  adequate  to 
enforce  its  Rule  effectively.* »  The  Maine 
Attorney  General  states  that  his  office 
"has  in  the  past  aggressively  enforced 
[the  Maine  Used  Car  Information  Act] 
and  will  continue  to  do  so."  *' 

The  Commission  believes  that 
continued  aggressive  enforcement 
should  offset  the  lower  civil  penalties 
available  under  state  law.  Piffther,  die 


»•  Me.  Rev.  Stat.  Aim.  th.  la  section  1477(3). 
*»U. 

*' Of  conne.  bccaoe  dM  Mune  Kale  itwif  trill 
not  be  in  effect  oatil  twenty-one  days  after  the 
Commission  giants  this  exemption,  there  is  no 
record  of  state  enforcement  of  the  Rule  to  aid  the 
Coouaisaiaa  in  it*  coneidere ttcn  of  the  fttitio^ 

**  Petition.  Appendix  P.  at  2. 


two-year  statute  of  limitations  does  not 
appear  to  be  a  signific^t  hindrance  to 
effective  enf(Ht%ment,  oecause  rule 
violations  are  relatively  easy  to  detect 
Additionally,  the  private  right  of  action 
available  in  Maine  should  increase  the 
overall  level  of  protection  provided  to 
consumers.  In  sum.  the  Conunission 
concludes  that  the  Petition  demonstrates 
Maine's  willingness  and  ability  to 
enforce  its  Rule. 

IV.  Conclusion 

For  the  reasons  set  forth  above,  the 
Commission  has  determined  that  Maine 
has  met  the  exemption  standard  set  out 
in  §  455.6  of  the  FTC  Rule.  Specifically, 
the  Conunission  has  determined  that:  (1) 
The  Maine  Rule  applies  to  the  same 
transactions  to  which  the  FTC  Rule 
applies;  (2)  the  Maine  Rule  affords  an 
overall  level  of  protection  to  consiuners 
that  is  as  great  as.  or  greater  than,  that 
afforded  by  the  FTC  Rule;  and  (3)  Maine 
has  demonstrated  its  willingness  and 
ability  to  enforce  its  Rule.  Accordingly, 
the  Commission  grants  a  statewide 
exemption,  which  will  be  in  effect  for  as 
long  as  the  State  of  Maine  administers 
and  enforces  effectively  its  Rule. 

To  ensure  that  the  standards  for 
statewide  exemption  continue  to  be  met, 
the  State  of  Maine  shall,  as  a  condition 
to  the  statewide  exemption,  be  required 
to  provide  timely  notice  to  the 
Commis8i<Hi  of  any  changes  in  state  law, 
policies  or  procedures,  including  court 


decisions,  that  signiffcandy  affect:  (1) 
Whether  state  law  continues  to  afford 
consumers  an  overall  level  of  protection 
that  is  equal  to  or  greater  than  that 
provided  by  the  FTC  Rule;  or  (2) 
whether  the  state  is  administering  and 
enforcing  effectively  its  Rule.** 

The  Commission  reserves  the  right  to 
revise  this  reporting  requirement  at  a 
later  date  or  to  request  additicmal 
information,  should  circumstances 
warrant  such  action.  The  Commission 
also'spedfically  reserves  the  right  to 
revise,  modify,  or  revoke  this  statewide 
exemption,  should  the  public  interest  so 
require. 

Hie  effective  date  of  the  Maine  Rule  is 
twenty-one  days  after  the  date  the 
Commission  grants  the  exemption. 
Accordingly,  the  FTC  Rule  remains  in 
effect  in  Maine  until  May  24, 1968. 

List  of  SubjecU  in  16  CFR  Part  455 

Used  cars,  trade  practices. 

By  direction  of  the  Comniission. 
EmOy  H.  Rock, 

Secretary. 

Edilorid  Note.— This  fonn.  which  appears 
in  the  Code  of  Federal  Regulations  in  16  CFR 
Part  455.  is  republished  for  the  coovenieiice 
of  the  reader. 

BHJJNQ  COOC  STSSi^lHI 


**  The  Commission  included  these  notice 
reqairements  when  it  granted  the  Wisconsin 
Petition.  See  51  FR  at  20943-20844. 


BUYERS  GUIDE 


IMPORTANT:  Spoken  promises  are  difficult  to  enforce.  Ask  the  dealer  to  put  all  promises  in  writing.  Keep  tttis  fonn. 


VEHICLE  MAKE 


mm 


VIN  NUMBCR 


DEALER  STOCK  NUMBEK  (OpttOfMO 

WARRANTIES  FOR  THIS  VEHICLE: 


AS  IS  -  NO  WARRANTY 


YOU  WILL  PAY  ALL  COSTS  FOR  ANY  REPAIRS.  The  dealer  assumes  no  responsibility  fbr  any  repairs  regardless 
of  any  oral  statements  about  the  vehicle. 


WARRANTY 


D  FULL         D  LIMITED  WARRANTY.  The  dealer  will  pay %  of  the  labor  and %  of  the  parts  for 

the  covered  systems  that  fall  during  the  warranty  period.  Ask  the  dealer  for  a  copy  of  the  war* 
ranty  document  for  a  full  explanation  of  warranty  coverage,  exclusions,  and  the  dealer's  repair 
obligations.  Under  state  law,  "Implied  warranties"  may  give  you  even  more  rights. 


SYSTEMS  COVERED: 


DURATION: 


D  SERVICE  CONTRACT.  A  service  contract  Is  available  at  an  extra  charge  on  this  vehicle.  Ask  for  details  as  to 
coverage,  deductible,  price,  and  exclusions.  If  you  buy  a  service  contract  within  90  days  of  the  time  of  sale,  state 
law  "Implied  warranties"  may  give  you  additional  rights. 

PRE  PURCHASE  INSPECTION:  ASK  THE  DEALER  IF  YOU  MAY  HAVE  THIS  VEHICLE  INSPECTED  BY  YOUR 
MECHANIC  EITHER  ON  OR  OFF  THE  LOT. 

SEE  THE  BACK  OF  THIS  FORM  for  Important  additional  information,  Including  a  list  of  some  major  defects  that 
may  occur  in  used  motor  vehicles. 
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Below  is  a  list  of  some  major  defects  that  may  occur  In  used  motor  vehicles. 


Frame  t,  Body 
Frame-cracks,  corrective  iwelds,  or  rusted  through 
Dogtracks — bent  or  twisted  frame 


Engine 

0«l  leakage,  excluding  normal  seepage 

Cracked  block  or  head 

Belts  missirtg  or  inoperable 

Knocks  or  misses  related  to  camshaft  lifters  and 

push  rods 
Abfformal  exhaust  discharge 


Itansmleslon  a  Ortve  Shaft 
Improper  fluk)  level  or  leakage,  excluding  normal 

seepage 
Cracked  or  damaged  case  which  is  visible 
Abnormal  noise  or  vibration  caused  by  faulty 

transmission  or  drive  shaft 
Improper  shifting  or  functioning  in  any  gear 
Manual  dutch  slips  or  chatters 

Differantlal 

Improper  fluid  level  or  leakage  excluding  normal 

seepage 
Cracked  or  damaged  housing  which  is  visible 
Abnormal  noise  or  vibration  caused  by  faulty 

differential 

Coding  System 

Leakage  including  radiator 
Improperly  functioning  water  pump 

Electrical  System 

Battery  leakage 

Improperly  functioning  alternator,  generator, 
battery,  or  starter 

Fuel  System 

Visibie  leakage 

InoperiMe  Accessories 
Gauges  or  warning  devices 
Air  conditioner 
Heater  &  Defroster 


0CA1.EII 


apowcss 


SEE  ron  COMPLAINTS 


Brake  System 

Failure  warning  light  broken 

Pedal  not  firm  under  pressure  (DOT  spec.) 

Not  enough  pedal  resen/e  (DOT  spec.) 

Does  not  stop  vehicle  in  straight  line  (DOT  spec) 

Hoses  damaged 

Drum  or  rotor  too  thin  (Mfgr.  Specs) 

Lining  or  pad  thickness  less  than  1/32  inch 

Power  unit  r>ol  operating  or  leaking 

Structural  or  mechanical  parts  damaged 

Steering  System 
Too  much  free  play  at  steering  wheel  (DOT  specs.) 
Free  play  in  linkage  more  than  1M  inch 
Steering  gear  binds  or  jams 
Front  wheels  aligned  improperly  (DOT  specs.) 
Power  unit  belts  cracked  or  slipping 
Power  unit  fluid  level  improper 

Suspension  System 

Ball  joint  seals  damaged 

Structural  parts  bent  or  damaged 

Stabilizer  bar  disconnected 

Spring  broken 

Shock  absorber  nK>unting  loose 

Rubber  bushings  damaged  or  missing 

Radius  rod  damaged  or  missing 

Shock  absorber  leaking  or  functioning  improperiy 

Tiras 

Tread  depth  less  than  2/32  ir>ch 
Sizes  mismatched 
Visible  damage 

Wheels 
Visible  cracks,  danrfage  or  repairs 
Mounting  bolts  loose  or  missing 

Exhaust  System 

Leakage 


IMPORTANT:  The  information  on  this  form  Is  part  of  any  contract  to  buy  this  vehicle.  Removal  of  this  lat)et  before 
consumer  purchase  (except  for  purpose  of  test-driving)  is  a  violation  of  federal  law  (16  CF.R.  455). 
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USED  VEHICLE  BUYER'S  GUIDE 


IMPORTANT  SpokMi  pramiM*  tr*  difflciitt  to  wriwe*  ttk  ttm  dMtar  te  pM  alt  premiM*  to  wiMnc.  KMp  Ikto  tor«. 


VCMOCHAM 


OCAUH  STOCK  NUMaCR  |0*«aMl> 


PRIOR  USE:  D  PERSONAL:  D    OTHER. 

HOW  ACQUIRED:  D  TRADE-IN:     □    OTHER. 
MECHANICAL  DEFECTS  IF  ANY  KNOWN:  _ 


PRIOR  SUBSTANTIAL  DAMAGE  TO  BODY  OR  ENGINE  IF  ANY  KNOWN: 


IMPORTANT:  THESE  ARE  THE  ONLY  PROBLEMS  KNOWN  TO  THE  DEALER.  ASK 
IF  YOU  MAY  GET  AN  INDEPENDENT  INSPECTION  BEFORE  PURCHASE. 

D  WARRANTY  OF  INSPECTABILITY 

STATE  LAW  REQUIRES  THAT  THIS  VEHICLE  MEETS  STATE  INSPECTION  STANDARDS  AND  HAS  A  VALID  INSPEC- 
TION STICKER  ISSUED  WITHIN  30  DAYS  OF  THE  SALE  OF  THIS  VEHICLE. 

D  NO  EXPRESS  WARRANTY  EXCEPT  THAT  VEHICLE  MEETS  STATE  INSPECTION 
STANDARDS 

YOU  WILL  PAY  ALL  COSTS  FOR  ANY  REPAIRS  NOT  RELATED  TO  MEETING  STATE  INSPECTtON  STANDARDS. 
REGARDLESS  OF  ANY  ORAL  STATEMENTS  ABOUT  THE  VEHICLE,  THE  DEALER  ACCEPTS  NO  RESPONSIBILITY 
FOR  REPAIRS  EXCEPT  THOSE  NECESSARY  TO  PASS  STATE  INSPECTION. 


D  DEALER  EXPRESS  WARRANTY 


D  FULL 


D  LIMITED  WARRANTY.  The  dealer  will  pay 


_%  of  the  labor  and 


.%  of  the  parts  for 


SYSTEMS  COVERED: 


the  covered  systems  that  fail  during  the  warranty  period.  Ask  the  dealer  for  a  copy  of  the  warranty 
document  for  a  full  explanation  of  warranty  coverage,  exclusions,  and  the  dealer's  repair  obliga- 
tions. Under  Maine  law,  "implied  warranties"  may  give  you  even  more  rights  and  cannot  be  limited 
by  the  dealer  while  this  express  warranty  is  still  in  effect.  For  each  repair  the  buyer  will  pay  a 
deductible  of  $  .^ ■ 

DURATION: 


□  SERVICE  CONTRACT.  A  service  contract  is  available  at  an  extra  charge  on  this  vehicle.  Ask  for  details  as  to  coverage, 
deductible,  price,  and  exclusions.  If  you  buy  a  service  contract  within  90  days  ol  the  time  of  sale,  Maine  "implied  warran- 
ties" cannot  tM  limited  by  the  dealer  and  may  give  )fOu  additional  rights. 

IMPLIED  WARRANTIES 

D  YES        D  NO        D  LIMITED  TO  DURATION  OF  EXPRESS  WARRANTY 

Maine's  implied  warranty  taw  may  give  you  additional  rights.  If  the  vehicle  is  still  wrthin  its  useful  life  and  has  not  been 
abused,  you  may  have  the  right  to  have  the  dealer  repair  defects  m  materials  or  workmanship  that  were  not  apparent 
when  you  bought  the  vehicle.  Or  you  may  be  able  to  return  the  car  it  the  dealer  promised  you  n  i^as  lit  for  a  particular 
use  and  it  was  not 

IMPORTANT  INFORMATION 

•  PRIOR  OWNERS  NAME  AND  ADDRESS  IS  AVAILABLE  FROM  THE  DEALER  UPON  REQUEST, 

•  SEE  THE  BACK  OF  THIS  FORM  FOR  ADDITIONAL  INFORMATION,  INCLUDING  A  LIST  OF  SOME  MAJOR 
DEFECTS  THAT  MAY  OCCUR  IN  USED  MOTOR  VEHICLES. 
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Below  is  a  list  of  some  major  defects  that  may  occur  in  used  motor  vehicles. 
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Frame  &  Body 
Frame<racks,  corrective  wekjs,  or  rusted  through 
Oogtracks  —  bent  or  twisted  frame 

Engine 
Oil  leakage,  excluding  normal  seepage 
Cracked  block  or  head 
Belts  missing  or  inoperable 
Knocks  or  misses  related  to  camshaft  lifters  and  push 
rods 
Abnormal  exhaust  discharge 

Transmission  &  Drive  Shaft 

Improper  fluid  level  or  leakage,  excluding  normal 

SvOpoQo 

Cracked  or  damaged  case  which  is  visible 
Abnormal  noise  or  vibration  caused  by  faulty  transmis- 
sion or  drive  shaft 

Improper  shifting  or  functioning  in  any  gear 
Manual  clutch  slips  or  chatters 

Differential 

Improper  fluid  level  or  leakage  excluding  normal 

seepage 

Cracked  or  damaged  housing  which  is  visible 

Abnormal  noise  or  vibratkxi  caused  by  faulty  differential 

Cooling  Sy^em  I 

Leakage  including  radiatof 
Improperly  functioning  water  pump 

Electrical  System 
Battery  leakage 
Improperly  functioning  alternator,  generator,  battery  or 
starter 

Fuel  System 
Visit)le  leakage 

Inoperable  Accessories 
Gauges  or  warning  devices 
Air  conditioner 
Heater  &  Defroster  i 


Brake  System 
Failure  warning  light  broken 
Pedal  not  worn  under  pressure  (DOT  spec) 
Not  enough  pedal  reserve  (DOT  spec.) 
Does  not  stop  vehicle  in  straight  line  (DOT  spec) 
Hoses  damaged 

Drum  or  rotor  too  thin  (Mfr.  Specs.) 
Lining  or  pad  thickness  less  than  1/32  inch 
Power  unit  not  operating  or  leaking 
Structural  or  mechanical  parts  damaged 

Steering  System 
Too  much  free  play  at  steering  wheel  (DOT  specs.) 
Free  play  in  linkage  more  than  Vt  inch 
Steering  gear  binds  or  jams 
Front  wheels  aligned  improperly  (DOT  specs.) 
Power  unit  belts  cracked  or  slipping 
Power  unit  fluid  level  improper 

Suspension  System 
Ball  joint  seats  damaged 
Structural  parts  bent  or  damaged 
Stabilizer  bar  disconnected 
Spring  broken 

Shock  absorber  mounting  loose 
Rubber  bushings  damaged  or  missing 
Radius  rod  damaged  or  missing 
Shock  at>sort>er  leaking  or  functioning  improperly 

Tires 
Tread  depth  less  than  2/32  inch 
Sizes  mismatched 
Visible  damage 

Wheels  . 
Visible  cracks,  damage  or  repairs 
Mounting  bolts  loose  or  missing 

Exhaust  System 
Leakage 


Vshicle  Returned  to  Manufacturer. 

This  vehicle  has has  not 


t  a?  conformity  with  express  warranties.  These  non-conformities  were 


been  returned  to  the  manufacturer,  its  agent  or  authorized  dealer,  for  its  non- 


1^ 


Notice  of  Breach  of  Warranty. 

If  a  dealer  fails  to  perform  his  obligation  under  the  warranty,  the  purchaser  shall  give  the  dealer  written  notice  of  such 
failure  before  the  purchaser  initiates  a  civil  action  in  accordance  with  10  MRSA  §  1476.  This  notice  must  be  sent 
by  registered  or  certified  mail  to  the  dealer's  last  known  business  address.  


0«al«r 


AddrMS 


If  you  have  a  complaint  about  this  vehicle  contact  the  folk>wing  representative  of  the  dealer: 

Nam*     '  ; 


rnir 


Phoo« 


IMPORTANT:  The  information  on  this  form  is  part  of  any  contract  to  buy  this  vehicle.  Removal  of  this  label  before  con- 
sumer purchase  (except  tor  purpose  of  test-driving)  is  a  violatton  of  the  Used  Car  Information  Act  (10  MRSA  §§  1471-1477) 
and  the  Rules  promulgated  by  the  Maine  Secretary  of  State. 
[FR  Doc  88-10174  Filed  S-6-48;  8:45  am] 

MUMQ  CODE  CTfO-OKC 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Rei.  No.  34-2S631;  IC-16387;  File  Nos.  S7- 
11-87  and  S7-23-47] 

Facilitation  of  Shareholder 
Communications;  Exclusion  of 
Specified  Employee  Benefit  Plan 
Participants  From  Application  of  the 
Proxy  Processing  and  Direct 
Communications  Provisions 

agency:  Securities  and  Exchange   . 
Commission. 

action:  Final  rules. 

summary:  The  Securities  and  Exchange 
Commission  ("Commission")  today 
announced  the  adoption  of  amendments 
that  would  exclude  specified  employee 
benefit  plan  participants  from  the 
operation  of  the  proxy  processing  and 
direct  communications  provisions  of  the 
shareholder  communications  rules.  The 
exclusion  would  apply  only  with  respect 
to  securities  held  by  an  employee 
benefit  plan  established  by  the  issuer  of 
the  securities  or.  at  the  option  of  the 
issuer,  by  its  affiliate.  Under  the 
amendments,  registrants  would  be 
required  to  cause  proxy  material  to  be 
funiiished.  in  a  timely  maruler.  to  plan 
participants  excluded  from  the 
operation  of  the  proxy  processing 
provisions.  Finally,  the  Commission  also 
is  adopting  an  amendment  to  the 
definition  of  employee  benefit  plan,  for 
purposes  of  the  shareholder 
communications  rules,  to  ii^clude  those 
plans  that  are  established  primarily  for 
employees  but  also  include  other 
persons,  such  as  consultants. 

EFFECTIVE  DATE:  These  amendments  are 
effective  September  1, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Prior  to  the  effective  date,  Sarah  A. 
Miller,  (202)  272-2589.  Office  of 
Disclosure  Policy,  Division  of 
Corporation  Finance,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW..  Washington,  DC  20549.  After  the 
effective  date,  contact  Cecilia  D.  Blye, 
(202)  272-2573,  Office  of  the  Chief 
Counsel,  Division  of  Corporation 
Finance. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  today  announced  the 
adoption  of  amendments  to  Rules  14a- 
1,»  14a-13,*  Mb-l,"  14b-2,<  14c-l.»  14o- 


■  17  CFR  240.148-1. 

*  17  CFR  240.14a-13. 

*  17  CFR.240.14b-l. 

*  17  CFR  240.14b-2. 
»17CFR240.14c-l. 


7.»  and  17a-3(a)(9)'  under  the  Securities 
Exchange  Act  of  1934  ("Exchange 
Act").' 

I.  Backgroiyid  and  Summary 

On  November  25, 1986.  the 
Commission  adopted  new  shareholder 
communications  rules  and  related 
amendments  »  to  effect  the  Shareholder 
Communications  Act  of  1985.*° 

The  new  rules  set  forth  the  obligations 
of  banks,  associations  and  other  entities 
that  exercise  fiduciary  powers  ("banks") 
in  coimection  with  forwarding  proxy 
material '  *  to  beneficial  owners  and 
facilitating  registrants'  communications 
with  beneficial  owners  of  securities 
registered  in  the  banks'  names.  At  the 
time  it  adopted  the  new  rules,  the 
Commission  deferred,  until  July  1, 1987. 
the  effectiveness  of  paragraphs  (a) 
through  (c)  of  Rule  14b-2,**  which  set 
forth  the  proxy  processing  obligations  of 
banks  and  the  omnibus  proxy  system,  to 
give  banks  sufficient  time  to  establish 
workable  procedures  for  the 
implementation  of  the  proxy  processing 
system.  Banks'  obligations  with  respect 
to  the  direct  communications  systems, 
however,  became  effective  on  December 
28, 1986. 

While  the  new  bank  rules,  as  adopted, 
covered  employee  benefit  plan 
participants,  the  Commission  indicated 
that  it  would  consider,  in  a  separate 
rulemaking  proceeding,  the  application 
of  the  shareholder  communications  rules 
to  employee  benefit  plans  with 
securities  held  in  nominee  name  by 
either  brokers  and  dealers  ("brokers") 
or  banks.  On  March  27, 1987,  the 
Commission  issued  a  release  proposing 
rules  to  exclude,  imder  specified 
circumstances,  employee  benefit  plan 
participants  from  the  proxy  processing 
and  direct  communications  provisions  at 
the  option  of  the  registrant." 
Specifically,  under  the  March  proposal, 
the  registrant  could  choose  to  exclude 
plan  particpants  with  securities  held  in 
nominee  name  pursuant  to  the  plan  from 
the  proxy  processing  system  established 
under  the  shareholder  communications 
rules,  where  the  plan  contained  a 
mechanism  for  timely  dissemination  of 


•17CFR240.14O-7. 

» 17  CFR  240.17a-3(a)(9). 

»lSU.S.C.7ea,etaeq. 

*  Release  No.  34-23847  (Novembar  25. 1986)  (51 
FR  44287). 

"Pub.  L  No.  9B-222.  99  Stat.  1737  (1985). 
amending  15  U.S.C.  78n(b)  (1982). 

■  *  Tlie  plirate  "proxy  material"  i*  used  in  this 
release  to  refer  collectively  to  proxy  cards  or 
requests  for  voting  instructions,  proxy  soliciting 
material  and  armual  reports  to  security  holders. 

«« 17  CFR  240.14b-2  (a)  through  (c). 

"  Release  No.  34-24274  (March  27, 1987)  (52  FR 
11083)  (the  "March  proposal"). 


proxy  material  to  plan  participants  and 
action  was  taken  reasonably  calculated 
to  assure  that  plan  participants  received 
such  materials  in  accordance  with  that 
mechanism.  With  regard  to  the  direct 
communications  provisions,  the 
proposal  provided  that  a  registrant 
could  choose  to  exclude  plan 
participants  from  a  request  for  a  list  of 
beneficial  owners,  if  the  registrant  had 
access,  by  some  means  other  than  the 
direct  commimications  provisions,  to  the 
names  and  addresses  -of  the  plan 
participants. 

In  addition,  the  release  set  forth  a 
number  of  alternatives  to  the  proposal. 
These  alternatives  included:  (1)  Making 
one  or  both  of  the  exclusions  mandatory 
rather  than  optional;  (2)  basing 
automatic  or  optional  exclusion  from  the 
shareholder  communications  rules  on 
satisfaction  of  both  prerequisites:  (3) 
basing  automatic  or  optional  exclusion 
on  satisfaction  of  only  one  prerequisite; 
and  (4)  an  automatic  across-the-board 
mandatory  exclusion  of  employee 
benefit  plan  participants  from  all 
aspects  of  the  proxy  processing  and 
direct  communications  systems. 

Twenty-one  commentators  responded 
to  the  Commission's  request  for 
comment  on  the  March  proposal.** 
Sixteen  of  these  commentators  favored 
mandatory  exclusion  of  plan 
participants  from  the  proxy  processing 
system  either  on  an  automatic  across- 
the-board  basis  or  on  satisfaction  of  the 
prerequisite  that  the  plan  have  a  system 
for  obtaining  and  forwarding  proxy 
material  to  plan  participants. 

Two  commentators  favored  an 
exclusion  at  the  option  of  the  registrant. 
One  commentator  opposed,  on 
recordkeeping  grounds,  any  exclusion  of 
plan  participants  from  the  proxy 
processing  system.  Another 
commentator,  the  American  Bankers 
Association  ("ABA"),  suggested  an 
additional  approach  to  excluding  plan 
participants.  The  AfiA  recommended  an 
amendment  to  the  proxy  processing 
provisions  that  would  make  registrants 
solely  responsible  for  ensuring  that 
proxy  material  is  distributed  to 
participants  who  hold  securities  of  the 
registrant  in  nominee  name  pursuant  to 
an  employee  benefit  plan  that  provides 
pass-through  voting  (the  "ABA 
approach").  Another  commentator,  the 
Department  of  Labor,  stated  that  it  had 
no  objections  to  the  ABA  approach. 

To  permit  consideration  of  the  ABA 
approach  in  addition  to  the  March 
proposal,  the  Commission,  on  Jime  18, 


■*  The  comment  letters  are  available  for  public 
inspection  and  copying  at  the  Commission's  Public 
Reference  Room  [see  File  No.  87-11-87). 
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1987,  publisfied  for  comment  another 
proposal  for  the  treatment  of  plan 
participants  under  the  proxy  processing 
rules  that  reflected  the  AHA  approach.** 
Under  the  June  proposal,  benefidal 
owners  who  are  employee  benefit  plan 
participants  would  be  excluded  from  the 
proxy  processing  provisions  with 
respect  to  securities  of  a  registrant  held 
in  nominee  name  pursuant  to  the  plan,  if 
two  prerequisites  were  satisfied  The 
Brst  prerequisite  would  require  the 
registrant  to  have  access  to  the  names 
and  addresses  of  socb  partiG^ants  by 
some  means  other  than  thetfired 
connmmicatians  pransaons.  The  second 
prerequisite  waaU  reqoire  tftat  the 
registrant  aoHwprotgateJ  by  the  tefWM 
of  the  pbm  fnm  ooBBnoicatiRg  dvect)y 
with  such  psrtkipaals.  The  jmte 
proposal  (bd  not  teqnire  ttiat  the  plan 
itself  coDtain  a  wMJ-KjiMy  for 
furnishing  pfoxy  Batenal  to  ptaa  | 
participants.  Ratfia;  it  indsded  a  I 
requirement  that  registraats  cause  proxy 
material  to  be  ^■■■'■■^mf  to  plan 
particifMuits. 

With  respect  to  the  ^lect 
communications  praviaians,  registrants' 
requests  for  lists  of  beneficial  owners 
would  not  cover  employee  benefit  plan 
participants  with  securities  of  that 
registrant  held  in  noannee  name 
pursuant  to  the  plan.  }ust  as  for  the 
proxy  processing  provisions,  the 
excJusioo  would  be  oonditioBed  on 
registrant  access  to  participant  nasMS 
and  addresses,  by  sonte  means  other 
than  the  direct  communications 
provisions. 

Under  the  June  proposal,  registrants 
would  have  been  required  to  notify 
brokers  and  banks  of  those  plans 
satisfying  the  necessary  prerequisites. 
Once  such  notice  was  received,  a  broker 
or  bank  would  not  include  pfa^ 
participants  when  fulfilling  its        | 
obligations  under  either  the  proxy  I 
processing  or  direct  coountinlcations 
systems. 

Sixteen  commentators  addressed  the 
June  proposal.'*  Of  the  15  j 
1 


"Rfftt-m  No- 34-2460?  quae  MtlflS?)  tig  FR 
238551  (tfie  "iBive  proposal").  Pemhi^  biiiher 
consideration  of  the  manner  in  which  employee 
benefit  pian  participants  would  be  treated  lader  the 
sbareboUer  cetBMMriuili—*  mink  thcCbaaMaiaa 
temporarily  deferred  ia|io«iBg  aa  banka  a> 
obligation  under  the  shareholder  connnuniGatiaas 
rules  to  distribute  proxy  materiaF  to  employee 
benefit  plan  participanta.  CoroHary  anendment*  l» 
Rules  14a-U  and  14c-7  teapenrily  rtticwad 
registrants  of  their  carreapoiulin^  obligaliflBa  under 
the  shareholder  communications  rule*  with  respact 
to  »«ch  beneficial  owiieis.  Release  No.  94-24800 
(June  18, 1987)  (52  FR  23Uai  The  deferral  (M  not 
apply  to  employee  bene&t  plana  tvitk  tacarilies  Md 
in  nominee  name  by  brokers. 

'•  The  comment  letters  are  availabfe  for  poblfc 
inspection  and  copying  at  the  Commission's  Public 
Reference  Room  [see  File  No.  57-23-87). 


commentatars  that  addteased  this  issue, 
12  supported  a  mandatory  exclusion  of 
plan  participants  from  the  sharehoUer 
communications  rules,  while  two 
commentatars  opined  that  ^  exdoeioa 
should  be  optiosial.  The  Department  of 
Labor  stated  that  it  had  no  objection  to 
adoption  of  the  proposed  amendments^ 

Exchisioo  of  employee  benefit  plan 
securities  from  the  sfaaieboider 
communications  mles  will  result  ia  cost 
savings  to  registrants  and  lessen  the 
administrative  burden  oo  brokers  and 
banks.  Absent  the  exchuioo.  i^istrants 
would  be  required  to  retnbnn  btokcrs 
and  banks  for  expenses  tacufred  in 
connection  witii  coatplyi^  with  their 
obligations  with  respect  to  such 
beneficial  owners  under  the  proxy 
processing  and  direct  communicatioas 
systems.  This  would  be  bxie  even  if  the 
registrant  has  an  estabiiafacd  systesB  for 

rnmnmyni^-nt^nfl  with  SUch  plan 

participant  beneficial  owmers.  Ia 
addition,  brokers  and  banks  wook)  be 
required  to  maintain  records  wjaiAitg 
plan  participants'  names,  addresses  and 
securities  positions,  if  sudt  participants 
were  covered  by  the  shareholder 
commumcations  rukea. 

At  the  same  time,  when  coupled  wiA 
a  requirement  that  registrants  cause 
proxy  materials  to  be  furnished  to  these 
plan  participants,  the  excksioo  presents 
little  danger  that  plan  participanto  will 
be  disenfranchised.  Accordingjiy.  as 
proposed  in  June,  the  CoBuntssion  is 
adopting  a  mandatory  exchiaion  front 
the  shareholder  communications  rales. 
In  contrast,  securities  of  coinpanies 
unaffiliated  with  the  plan  sponsM  that 
are  held  in  an  employee  ben^i  plan 
will  continue  to  be  sul^ct  to  the 
shareholder  communications  rufea. 

The  amendments  ackipted  today  differ 
from  the  June  proposal  in  a  mmber  al 
respects.  First,  the  exchision  is  effected 
through  a  definition  of  "exempt 
employee  benefit  plan  securities."  while 
the  Junaproposal  structured  the 
exchuion  through  fwereqinsitea.  Second. 
the  notice  requirement  has  been 
eliminated  for  plans  established  by  the 
registrant  ("reg>strant-^Mnsceed 
plans").  A  notice  requirement  has  been 
retained,  however,  with  regard  to  plans 
established  by  an  affiliate  of  the 
registrant  and  holding  securities  of  the 
registrant  ("affiliate-sponsored  ptens")i 
Third,  while  the  "^^'ttion  from  tfie 
shareholder  communications  rules  for 
securities  held  by  registrant-flponsored 
plans  is  mandatory,  the  exclusion  for 
those  held  by  affiliate-spoosoted  plans 
is  optional. 

The  Commission  also  is  amending  the 
definition  of  employee  benefit  plan 
applicaUe  to  the  shareholder 


communicati«ms  ndes.  As  proposed  in 
June,  the  amendment  woakt  expand  the 
term  to  cover  plans  primarily  for 
employees,  but  that  also  inchide  oAer 
persons. 

Finally,  other  technical  and  clarf^rnig 
amendments,  necessitated  by  the 
amendments  adopted  today,  have  been 
made." 

U.  Oiscussioa 

Under  the  proxy  processing  exchisioa 
adopted  today,  registrants  generally  will 
be  responsible  for  providing  proxy 
material  to  emfdoyee  benefit  plan 
participants.  Brokers  and  banks 
generally  will  have  no  obligatian  wiA 
regard  to  either  responding  to 
registrants'  reqoests  fra*  Hae  nuaiber  o( 
sets  of  proxy  matetial  needed  lor 
forwarding  to  bcneficia)  owmen  or 
forwarding  aocb  matoial  to  these  plan 
participants.  Btakers'  and  banks'  nte 
obligation  will  be  to  sign  die  proxy  card 
on  behalf  of  the  voting  plan  participianL 
Getting  instrndiaas  to  brotets  and 
banks  on  the  timiBg  and  a^hod  of 
signing  the  proxy  card  will  be  die 
lesponsilHlity  of  the  legishanL 

The  proxy  processing  exchnion  is 
only  an  exclosion  in  tfie  seme  that 
beneficial  owner  plan  participants 
generally  will  not  receiTe  proxy  material 
in  accordance  witfi  the  riiarefaoider 
communications  piocedmes.  These  plan 
participants,  howerer,  will  receive  snch 
material  directly  from  the  regtstrant.  and 
in  a  timely  manner,  bi  contrast,  the 
exclusion  front  (be  direct 
communications  rales  is  a  total 
exclusion.  No  aftemate  procedure  for 
obtaining  the  names,  addresses  and 
securities  positions  of  plan  participants 
is  mandated  under  diese  rules. 
Registrants  shoald  note,  however,  that 
they  may  be  required  ander  d» 
Employee  Retirement  Income  Security 
Act  ("ERISA")  >•  to  forward  directly  to 
pian  participants  the  s«ae  shareholder 
communications  they  forward  to 
beneficial  owners  through  the  direct 
communications  system. '  * 

A.  Proxy  Processing  Provisions 

1.  The  Exchision 

The  amendments  exclude  from 
operation  of  the  proxy  processing 
provisions  securities  of  the  registrant 
held  by  an  emf^yee  benefit  pian 
established  or  sponsored  by  either  the 
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■*  All  proxy  rule  amendments  discaased  beiow 
also  have  been  made,  where  approfnata,  to  Rutet 
140-1  and  14C-7,  which  govern  i 
statements. 

••29U.S.C.  lOOl.etee?. 

'•Seen.  23;/!^. 


same  registrant  or  an  affiliate  *°  of  the 
registrant**  Securities  of  a  registrant 
held  by  a  plan  sponsored  by  the  same 
registrant  are  automatically  excluded, 
while  securities  held  by  a  plan 
sponsored  by  an  affiliate  of  the 
registrant  are  excluded  only  at  the 
option  of  the  registrant."  The  registrant 
is  required  to  furnish  proxy  material  to 
plan  participants  excluded  (either 
automatically  or  at  the  election  of  the 
registrant)  from  the  proxy  processing 
provisions.*' 

a.  Mandatory— Registrant-Sponsored 
Employee  Benefit  Plans.  With  regard  to 
the  mandatory  exclusion,  the 
amendments  add  a  proviso  to  paragraph 
(a)(2)  of  Rule  14a-13  specifying  diat  a 
registrant's  Rule  14a-13(a)(l)*«  and 
(a)(2)**  search  card  inquiry  shall  not 
cover  beneficial  owners*'  of  exempt 
employee  benefit  plan  securities.  Tlie 
term  "exempt  employee  benefit  plan 
securities"  is  defined  in  new  paragraph 
(d)  to  Rule  14a-l*'  to  include  securities 


*o  The  tenn  "afTiliate"  should  be  interpreted  at 
defined  in  Rule  12b-2  (17  CFR  240.12b-2). 

* '  The  term  "registrant"  means  the  issuer  of  the 
securities  in  respect  of  which  proxies  are  to  be 
solicited.  See  Rule  14a-l(j)  (17  CFR  240.14a-l(j)). 

"  See  Section  U.A.1.b.  infra  for  discussion  of  the 
optional  exclusion  for  affiliate-sponsored  plans. 

"  Compliance  with  the  provisions  of  this 
requirement  does  not  necessarily  establish 
compliance  with  the  fiduciar>'  responsibility 
provisions  of  ERISA.  Under  section  404(a)(1)(D)  of 
ERISA  (29  U.S.C.  1104(a)(1)(D)),  ftduciaries  of 
empbyee  benent  plans  generally  are  required  to 
discharge  their  duties  in  accordance  with  the 
documents  and  instruments  governing  the  plan 
insofar  as  they  are  consistent  with  requirements  of 
ERISA.  In  this  respect,  under  sections  403  and  404(a) 
of  ERISA  (29  U.S.C.  1103  and  1104(a)),  every  plan 
fiduciary  must  discharge  his  duties  for  the  exclusive 
benefit,  and  solely  in  the  interest,  of  plan 
participants  and  beneficiaries.  A  fiduciary  must 
adhere  strictly  to  these  standards  in  implementing 
any  plan  provisions  relating  to  proxy  materials.  The 
Department  of  Labor  has  indicated  that,  in  the  case 
of  a  plan  which  permits  participants  to  direct  plan 
responses  to  tender  offers,  plan  trustees  would  be 
relieved  of  liability  for  losses  resulting  from 
participant  decisions  only  if,  among  other  things, 
they  assure  that  participants  are  provided 
information  necessary  to  make  independent 
decisions.  See  letter  to  John  Welch  dated  April  30. 
1984,  reprinted  in  BNA  Pens.  Rptr.,  vol.  11,  no.  1ft  al 
633  (May  7, 1984).  The  Department  of  Labor  views 
the  duties  of  plan  fiduciaries  under  ERISA  with 
respect  to  pass-through  voting  of  securities  similar 
to  those  with  respect  to  pass-through  of  tender 
offers  as  articulated  in  the  Welch  letter.  Thus,  in 
discharging  their  duties  under  ERISA,  plan  trustees 
may  be  obliged  to  take  steps  to  disseminate 
materials  to  participants  in  addition  to  the  materials 
required  to  be  distributed  under  the  plan. 

**  17  CFR  24ai4a-13{a)(l). 

"  17  CFR  240.14a-13(a)(2). 

**  If  voting  authority  rests  with  the  plan  trustee, 
the  trustee  is  the  beneficial  owner  for  purposes  of 
the  shareholder  communications  rules.-50e  Rule 
14b-2(i)  (17  CFR  240.14b-2(i)). 

»'  17  CFR  240.14a-l(d). 


of  the  registrant  held  by  an  employee 
benefit  plan**  established  by  the  same 
registrant  (as  well  as  specified  securities 
held  by  an  affiliate-sponsored  plan, 
which  are  exempt  at  the  option  of  the 
registrant,  as  discussed  below). 

All  other  proxy  processing  obligations 
of  the  registrant  are  derived  from  the 
Rule  14a-13(a)  search  card  inquiry. 
Accordingly,  no  other  revisions  are 
required  to  exclude  employee  benefit 
plan  securities  from  the  proxy 
processing  procedures.  Corollary 
amendments  have  been  made  to  Rules 
14b-l(d)(l)*»  and  14b-2(g)(l),>o  making 
it  clear  that  brokers  and  banjcs  have  no 
obligation  imder  the  proxy  processing 
provisions  to  respond  to  registrants' 
Rule  14a-13(a)  search  card  inquiries 
with  respect  to  beneficial  owners  of 
exempt  employee  benefit  plan  securities 
or  to  forward  proxy  material  to  such 
security  holders. 

The  exclusion  fix)m  the  proxy 
processing  provisions  doed  not  excuse  a 
bank  from  executing  an  omnibus  proxy 
imder  Rule  14b-2(b)"  in  favor  of 
respondent  banks  with  respect  to 
exempt  employee  benefit  plan 
securities.  Although  proxy  material  will 
not  be  distributed  to  beneficial  owners 
of  exempt  employee  benefit  plan 
securities  under  Commission 
shareholder  communications  procedures 
and,  instead,  will  be  distributed  directly 
by  the  registrant,  the  omnibus  proxy 
procedure  still  will  be  required  to  ensure 
that  legal  voting  authority  reaches  the 
bank  with  which  plan  securities  have 
been  deposited.  Alternatively,  banks 
may  comply  with  the  terms  of  any 
Commission-approved  alternate 
procedure  to  the  omnibus  proxy  imder 
Rule  l4b-2  (d),** 

New  paragraph  (d)  to  Rule  14a-13" 
requires  that  a  registrant  cause  proxy 
material  to  be  furnished,  in  a  timely 
manner,  to  beneficial  owners  of  exempt 
employee  benefit  plan.**  Under  this 
provision,  a  registrant  may  adopt  in- 
house  procedures  to  perform  its 
obligations  imder  paragraph  (d)  of  Rule 
14a-13  or  designate  an  agent  such  as 
the  plan  administrator  or  trustee,  to 


**  See  Section  ILCl  infro  for  discussion  of  the 
revised  definition  of  "employee  benefit  plan." 

"  17  CFR  240.14b-l(d)(l). 

"  17  CFR  24ai4b-2(g)(l). 

»'17CFR240.14b-2(b). 

»» 17  CFR  24ai4b-2(d). 

■■  17  CFR  240.14a-13(d). 

**  A  new  Note  3  to  Rule  14a-13(a)  directs 
registrants'  attention  to  their  obligations  under 
paragraph  (d)  of  Rule  14a-13.  In  addition.  Note  2  to 
Rule  14a-13(a)  has  been  amended  to  add  a 
reference  to  the  newly  adopted  exclusion. 


perform  the  service.'*  These 
amendments  are  intended  to  ensure  that 
employee  benefit  plan  participants,  like 
other  beneficial  owners,  receive  proxy 
material  in  a  timely  fashion. 

Because  banks  often  do  not  perform 
recordkeeping  functions  for  employee 
benefit  plans,  they  may  not  have  access 
to  the  names  and  addresses  of  plan 
participants.  Thus,  these  amendments 
eliminate  the  need  to  require,  banks  to 
obtain  that  information  and  maintain 
records  regarding  plan  participants  that 
duplicate  those  of  the  registrant  Once  a 
determination  has  been  made  that 
securities  held  by  a  registrant-sponsored 
plan  are  exempt  from  the  shareholder 
communications  rules,  a  bank,  to  the 
extent  it  maintains  such  information, 
would  be  free  to  delete  plan  participant 
information,  insofar  as  it  relates  to  the 
exempt  securities,  from  its  beneficial 
owner  records. 

To  permit  brokers  to  delete 
information  from  their  records  regarding 
whether  or  not  beneficial  owners  of 
exempt  Employee  benefit  plan  securities 
objected  to  disclosure  of  their  names, 
addresses  and  securities  positions  to 
registrants,'*  Rule  17a-3(a)(9)(ii)  "  has 
been  amended  to  eliminate  the 
requirement  that  brokers  maintain  this 
information  as  pari  of  their 
recordkeeping  obligations.**  This 
recordkeeping  obligation  was  added  as 
part  of  the  shareholder  communications 
rules."  By  deleting  this  requirement  as 
it  applies  to  exempt  employee  benefit 
plan  securities  held  by  registrant- 
sponsored  plans,  the  Commission  is 
leaving  unchanged  what  is  required 
under  the  general  broker  recordkeeping 
rules. 

b.  Optional— Affiliate-Sponsored 
Employee  Benefit  Plans.  "The  June 
proposal  generally  would  have  required 
registrants  to  exclude  employee  benefit 
plan  holdings  of  their  seciunties  if  the 
plan  was  sponsored  by  an  affiliate  of 
the  registrant.  The  exclusion  would  have 
been  accomplished  through  the 
prerequisite  that  the  registrant  have 


"  A  registrant  that  chooses  to  carry  out  these 
obligations  through  an  agent  may  be  liable  for  the 
acts  or  omissions  of  its  agent. 

"  Brokers  are  required  to  collect  this  information 
pursuant  to  their  obligations  under  the  direct 
communications  provisions.  See  Rule  14b-l(c)  (17 
CFR  240.14b-l(c)). 

»»  17  CFR  240 17a-3(a)(9)(ii). 

**  In  both  the  March  and  June  proposals  comment 
was  solicited  on  whether  Rule  17a-3(a)(9)  should  be 
amended  to  permit  brokers  to  delete  such 
information.  Data  on  the  costs  associated  with 
brokers  continuing  to  request  beneficial  owner 
information  from  plan  participants  and  maintain 
this  Information  also  was  requested.  No  comments 
on  this  issue  were  received. 

*•  Release  Na  34-20021  (July  28. 1963)  (48  FR 
3S062). 
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access  to  plan  partidpania'  munea  uid 
addresses,  which  presumably  would  be 
the  case  with  regard  to  noat  affiUate- 
sponsored  plans.  However,  bccaoae 
such  access  cannot  be  presumed  for  all 
afliliate-sponsored  plans,  the 
amendments  provide  for  an  «wr4ii«f^^  ^t 
the  optian  of  the  regiatrant  that  will 
permit  registrants  to  exclude  from  tha 
proxy  processing  proviaions  their 
securities  held  by  such  plans.       I 

If  a  registrant  has  accesa  to  the  namea 
and  addresses  of  participants  in  an 
affiliate-sponsored  plan,  the 
amencbnenta  would  permit  the  registrant 
to  realize  the  cost  savinga  assodated 
with  the  exclusion.  If,  however,  the 
registrant  does  not  have  access  to  the 
names  and  addresses  of  these  plan 
participants,  the  registrant  will  be 
unable  to  comply  with  its  obligation 
under  tfie  exclusion  to  forward  proxy 
materials  to  plan  partidpania  and. 
instead,  will  comply  with  ita  obligatioDs 
under  the  proxy  processing  provoions  of 
the  shareholder  commonications  rules. 

SpedficaHy,  the  amendments  provide 
that  the  term  "exempt  employee  benefit 
plan  secorities'*  inchides  secnrities  of 
the  registrant  held  by  an  employee 
benefit  plan  where  socb  plan  is    i 
established  by  an  affiliate  of  the 
registrant  and  notice  regarding  the 
current  solidtation  has  been  given 
pursuant  to  Rule  ZWiMa-  T 

13faMlKnl!C)**  Once  aH  requiieiaeiits 
of  a»  definition  are  satisfied,  regfstranta 
woold  be  required  onder  Rote  Ma-I9(d) 
to  cause  proxy  matenal  to  be  fbmfsiied. 
in  a  timely  manner,  to  benefietal  owner* 
oi  ttieee  awtupt  enpnyee  benefit  plan 
securilies.  Tne  corouB^  flflteridniesta 
made  to  Roles  14b-1(d)(1)  and  14b- 
2(g)(l]  provide  that  brokers  and  banks 
have  no  ebtigatioB  ander  the  proxy 
processing  provisfOBM  lo  respond  to 
registranU'  Rale  14a-13  fa)(l)  aad  (a}^ 
search  card  iaqa&ie*  with  respect  to 
beneficial  owners  of  these  exaaipt 
employee  benefit  plan  seeonties  or  to 
forward  proxy  BMlefial  lo  sadi  sefaority 
holders.*^ 

The  )une  propoaal  provided  that 
brokers  and  banks  would  have  been 
aware  of  STtfliidfd  affiliate  nponaorcd 
plans  dmmgh  the  aotieerBqnienent.  hi 
the  absence  of  a  notice  provision, 
brokers  and  banks  might  have  cfifficolty 
ascertainiag  which  employee  benefit 
plan  securities  are  subject  to  the 
exclusion.  Thus,  the  defiaitioa  of  exempt 


**  17  CFR  MX.ite-13(a)(;i)(ttKq. 
« '  As  wiia  tte  MMdaloo 
exduaioafaaiB  tha  pcoaqF  PMaMife«|M«W«M 

would  Bot  axcMc  a  bank  baM«wcnlMs«» 


.  empk^ee  ben^t  plan  secatittee 
provides  ior  a  aotificatioa  proccdara 
that  will  inform  brokara  and  beaks  by 
means  of  the  search  card  that  sararilki 
of  the  registrant  hekl  by  aa  affiliate- 
sponsored  plan  are  not  to  be  included  is 
responding  to  registrants'  Rule  14a-13 
CaKl}  and  (aKZ)  sewch  cards.  New 
paragraph  CaKlKiilCCJ  of  Rule  14a-13 
provides  that  registrants,  at  tfteir  option, 
may  give  notice  of  any  affiOate- 
sponsored  plan  of  die  legBtrant  holding 
securities  of  the  registrant  that  the 
registrant  elects  to  treat  as  exampt 
employee  benefit  plan  secmittes.  Once 
SBch  notice  is  received,  a  brtdcer  or  bank 
will  know  not  to  inchide  sodi  benefietal 
owners  in  its  response  to  that  seaidb 
card  or  to  forward  ti»  fbrthoonainf 
proxy  material  to  sadi  secvrity  holders. 

Because  the  rebtioiislrfp  between  a 
registrant  and  ita  afRiates  aiay  dnnge, 
the  rales  have  been  sttactated  sedie 
notice  does  not  trigger  a  pemaneat 
exdusion  from  tke  Piwiiiiissiii's  proxy 
ptooeniag  protedaica.  Rather,  die 
exehiaion  cnly  ap|diea  to  the  partkukr 
solicitation  with  respect  to  aihtch  die 
registrant  ptoivided  netiBe  ^soagh  Us 
search  card.  AccoidiBgly.  tha  «tffnFt*iii^f 
of  exempt  en4>h)yee  bem^t  ptaa 
seottitiea  refers  to  notice  •HT''iiic  the 
current  aolkatation. 

Since  the  exclusioQ  is  ( 
respect  to secadtiea held  byt 
sponsored  plan  aad  notice  ia  to  be  given 
for  every  proxy  soliritatiei^  dw 
araaMknanta  to  Ride  17a-3(a)Mfii)  «^  do 
not  permit  brokers  to  excfaida  iraa  their 
records  benefidal^ownar  infannatian 
regarding  wbethei  sack  beneAdnl 
owners  otnected  to  fiiftrVnswra  of  thsii 
name,  address  and  secuntias  position  to 
registrants.  Sioiilariy.  because  the 
exclusion  is  an  optional  one  arith  wgard 
to  affiliate-sponsored  plana  and 
information  regarding  pasHcipanls  in 
such  plans  can  be  reqaested  at  any  time, 
banks  should  not  delete  alBBate  |dan 
partidpant  information  from  their 
benefidal  owner  records. 

2.  Proposed  Access  Pieis^aisite 

The  fune  proposal  concfiticmed 
mandatory  exoasion  on  die  registrant 
having  access  to  the  names  and 
addresses  of  beneficial  owners  who  are 
employee  benefit  plan  paitidpnnis,  1^ 
some  means  other  tiban  the  d^eet 
communications  provisions  of  paragraph 
(b)  of  Rule  14a-13.«*  Titfs  access 
prerequisite  was  intended  to  ensnre  that 
registrants  could  obtain  the  information 
necessary  to  forward  proxy  material  to 
such  plan  participants  in  accordance 


with  the  obhgation  proposed  to  be 
placed  on  registnats.  For  exasapkg, 
re^strants  codd  obtain  inionaatioa  aa 
to  oames,  addresses  and  aecvitiea 
positions  of  plea  partici|iaitfs  tkroo^ 
payroll  dfldpctions  or  a  list  <d  plan 
participants  provided  by  the  plan 
administrator.  CoraflMolators  generatty 
opposed  the  accesa  preieqniaite  as 
introducing  unnecessary  lack  of 
definitiveness,  stating  ^t  plan  sponsor 
regiatraata  always  ¥vill  have  access  to 
the  names  and  addresses  of  plan 
participants.  As  proposed,  the  access 
requirement  also  compelled  a  notice 
requirement  commoitators  viewed  as 
burdensome.^ 

The  proposed  access  pierequistte  idso„ 
was  designed  to  limit  the  exchision  to 
partidpanta  in  employee  benefit  plana 
only  with  respect  to  their  hobfi^gs  of 
securities  issued  by  a  regntrant  that  is 
the  plan  sponsor  or  an  affffiate  of  the 
sponsor.  Ordinarily,  a  regtstrsnt  would 
not  have  access  to  the  names  and 
addresses  orbenencial  owners  who  are 
partidpanta  in  employee  benefit  plana 
that  il  does  not  sponaor,^*  Under  the 
June  proposal,  die  excineion  wooM  not 
hare  been  appiicatBe  to  snefa  secnrfties. 
Rather,  the  proxy  material  would  have 
been  fiunished  to  plan  partiHpnntif 
'  pursuant  to  the  shaiekoldsi 
communications  ralaa. 

The  raws,  as  adopted,  aoaress 
commentators'  conoema  aboot  the 
access  and  notke  pmeqpusiles  by 
mandating  delivecy  of  proaqrinataial  In 
plan  participants  Iqr  tfaa  icgistraaL  TW 
mandated  dsBwiy  mprinaauit  is  based 
on  the  premise  that  ul  regis  Grauts  have 
or  can  obtain  access  to  the  nunes  and 
addresses  of  partidasnta  in  plana 
sponsored  by  tbsBs.  With  icsped  to 
affiliate-sponsored  pisns,  fiie 
Conmission  was  anable  to  condude 
that  an  registrants  would  have  access  to 
the  names  and  addsessea  of  sach  plan 
participants  or  thai  bralcer*  and  banks 
would  know  wbkh  plana  are  affiliate- 
sponsored.  Therefoie,  the  exchision  was 
made  (^tional  and  a  notice  provision 
waa  aaoessary  to  sffact  tha  wtdasion. 
The  registrant,  of  coarse,  skouM  not  ^*a 
notice  regonhng  aflBiate-sponsored 
plans  unless  it  has  access  to  the 
information  needed  to  enable  it  to 
co^^)ly  with  its  ebUgation  to  deliver 
pieaqr  Material  to  tbe  plan  psilid|Mnts 
holdiiag  its  seeoritfea 

In  contrast  the  definition  does  net 
encompass  securitiea  held  by  pli 


reapondent  banlu  with  rripiil  l» 
cmpifoyae  baatfit  plan  MCuiiiM.  Sm 
aupra  Sectiofi  ILA.l.a. 


«»5iBa  dlaoMata*  ■»■■  tiutina  llAlA 
**17CFR1¥tiU  13(hi. 


the 

partidpantt  to  detignala 
other  than  those  ittued  by  the 


KAa  A^vregerdfng 


esfablished  by  parties  other  than  the 
registrant  or  its  affiUate.  With  respect  to 
such  securities,  registrants  are  required 
to  comply  with  the  proxy  processing 
procediues  with  respect  to  plan 
participant  holdings  of  their  securities. 
Banks  and  brokers,  correspondingly,  are 
required  to  carry  oat  their  proxy 
processing  obligations  with  respect  to 
such  securities. 

3.  Obtaining  Beneficial  Owner 
Information  for  Man  Participant 
Holdings 

The  Commission  recognizes  that 
brokers  and  banks  that  do  not  perform 
partidpant  recordkeeping  duties  may 
not  necessarily  have  access  to  the 
information  necessary  to  perform  their 
proxy  processing  obligationa  regarding 
securities  of  the  registrant  hdd  by  either 
affiliate-sponsored  plans  (where  the 
registrant  has  chosen  not  to  trigger  the 
exclusion]  or  plans  sponsored  by 
entities  not  affiliated  with  the  re^trant. 
Where  there  is  no  exdusion  from  the 
proxy  processing  provisions,  a  broker  or 
bank,  in  order  to  satisfy  the  registrant's 
request  for  the  number  of  sets  of  proxy 
material  needed  for  forwarding  to 
beneficial  owners  who  are  plan 
partidpants.  would  have  to  request  such 
information  from  the  party  performing 
the  recordkeeping  function  (which  may 
be  the  registrant  itself  in  the  case  of  a 
non-plan  sponsor's  request).  If  the 
broker  or  bank  makes  a  good  faith  effort 
to  obtain  that  information  from  the 
recordkeeper  and  is  denied  access  to 
that  information,  in  the  Commission's 
view,  it  need  not  take  furdiCT  steps  to 
satisfy  its  obligations  under  these 
rules.*' 

4.  Proposed  Prerequisite  That 
Registi-ants  Not  Be  Prohibited  From 
Communicating  With  IHan  Partidpants 

The  )une  proposal  also  contained  an 
additional  requirement  for  mandatory 
exclusion  of  plan  participants  from  the 
proxy  processing  provisions — that  a 
registrant  not  be  prohibited  by  the  terms 
of  the  employee  benefit  plan  from 
communicating  directly  with  beneficial 
owners  who  are  employee  benefit  plan 
partidpants.  This  prerequisite  was 
intended  to  recognize  the  possibility  that 
a  registrant  couU  be  unable  to  fiilfill  its 
obligation  to  cause  proxy  material  to  be 


**  Non-plan  iponsor  registrants  also  would 
comply  widi  the  direcl  eoanranicatiene  praoeduies 
under  the  shareholder  romwiwiicalions  calaa,  whila 
registrants  may  wish  to  comply  with  such 
procedure*  regarding  affillale-spansared  plan 
holding*  of  its  securities,  tee  ducatim  infn  at 
Sectioa  UB.  ftttker  or  bairii  difficalltei,  tB  awk 
case*,  in  gaining  acoes*  to  liM  aecessary 
information  also  would  be  subject  to  a  good  faith 
effort  standard. 


furnished  to  plan  partidpants.  Under  the 
proposal,  distribution  of  proxy  material, 
in  such  a  situation,  would  have  been 
accomplished  in  the  most  effiective 
manner  through  the  proxy  processing 
provisions  of  the  shareholder 
communications  rules. 

Several  commentators  addressed  this 
prerequisite  and  stated  that  it  was 
unnecessary  for  the  rales  to  distingnisb 
between  plans  that  meet  the  prerequisite 
and  plans  that  do  not  because,  in  effect 
all  plans  do  meet  the  prerequisite.  Plans 
generally  do  not  prohibit  a  registrant 
from  communicating  directiy  with  plan 
participants.  Plan  confidentiality 
provisions  typically  restrict  management 
from  learning  an  employee's  voting  or 
tender  instructions  uid  from  gaining 
access  to  account  records  where  a 
tender  offeror  has  piurchased  any 
employer  stock  frootf  the  plan  pursuant 
to  a  hostile  tender  offer.  The  latter  type 
of  confidenUalify  provision  may.  under 
limited  circumstances,  prevent  the 
employer  only  fiom  examining  plan 
records  to  determine  whether  any 
particular  employee  is  still  a  "benefidal 
owner"  of  employer  stock  in  the 
aftermath  of  a  hostile  tender  offer. 
Further,  even  in  the  most  onlikely  event 
that  a  plan  did  contain  such  a 
prohibition  on  communicating  directiy 
with  participants,  the  registrant  could 
use  a  third  party  such  as  the  |rfan  trustee 
for  distributing  proxy  materials  to  i^an 
participants. 

5.  Proposed  Notice  Requirement 

The  June  pniposal  would  have 
required  registrants  to  notify  brokers 
and  banks  of  plans  that  met  the 
prerequisites  for  exclusion  from  the 
proxy  processing  provisions.  Under  the 
proposed  notice  provision,  the 
mandatory  notice  generally  would  have 
been  given  to  only  one  broker  or  baidc — 
the  entity  tiiat  directiy  held  the 
registrant's  securities  in  nominee  name 
pursuant  to  an  employee  benefit  plan.  If 
the  registrant  faii&d  to  notify  the 
appropriate  broker  or  bank,  it  would 
have  been  Kable  for  any  reasonable 
costs  incurred  by  the  brdcer  or  bank  in 
performing  its  obligations  under  the 
proxy  processing  provisions  with  regard 
to  such  excluded  plan  participants. 

In  recognition  of  some  of  the 
difficulties  involved  in  requiring  s  notice 
prior  to  effectiveness  of  a  mandatory 
exclusion,  the  Commission  qiedfically 
stated  in  the  June  prt^posal  that  it  was 
considering  eliminating  the  notice 
requirement  because  of  the  increased 
administrative  burdens  on  banks  and 
brokers.  With  a  notice  requirement 
banks  and  brokers  would  have  to:  (1) 
Determine  which  registrant/{rfan 


sponsors  had  provided  notice  and  which 
had  not  and  (2)  make  provision  in  their 
recordkeeping  systems  for  two 
categories  of  plans.  In  addition,  a  notice 
requirement  could  have  the  result  of 
converting  a  mandatory  exdusion  to  an 
optional  one  because  brokers  and  banks 
would  not  be  permitted  to  exclude 
securities  that  otherwise  satisfied  the 
requirements  imless  notice  had  been 
furnished  by  the  re^strant  Consistent 
with  those  concerns  and  commentators' 
general  opposition  to  a  notice 
requirement  the  Commission  has 
deleted  the  notice  requirement  from  the 
amendments  applicable  to  the 
mandatory  exclusion.  As  adopted  today. 
the  mandatory  exclusion  will  put  all 
banks  and  brdcoa  on  notice  that 
specific  securities  held  by  employee 
benefit  plans  are  excluded  from  the 
proxy  processing  provisions  of  the 
shareholder  communications  rules. 

As  discussed  above,  securities  held  in 
affiliate-sponsored  plans  may  be 
excluded  at  the  option  of  the  registrant 
Notice  mast  be  given  through  the  search 
card  request  in  order  to  trigger  the 
exclusion  for  such  securities  with 
respect  to  a  particular  proxy  solidtatian. 

B.  Direct  Communications  Provisions 

1.  The  Exclusion 

a.  Mandatory— Registrant-Sponsored 
Employee  Benefit  Plans.  Paragraph 
(b)(3)  of  Rule  14a-13  *"•  is  amended  to 
provide  that  a  registrant's  request  for  a 
list  of  beneficial  owners  shall  not  cover 
beneficial  owners  of  exempt  enqtloyee 
benefit  plan  securities.*'  Corollary 
amendments  to  Rules  14b-l  and  14b-2 
provide  that  brokers  and  banks  diall  not 
include  such  information  when 
responding  to  registrants'  requests  for 
lists  of  beneficial  owners.*'  This 
provision  is  intended  to  permit 
registreuits  to  realize  cost  savings  in 
connection  with  requesting  beneficial 
owner  lists  while,  at  the  same  time,  not 
requiring  brokers  and  banks  that . 
generally  do  not  perform  plan 
recordkeeping  duties  to  develop  and 
maintain  such  records. 

b.  Optional— Affiliate-Sponsored 
Employee  Benefit  Plant.  The  optional 
exclusion  regarding  registrants'  requests 
for  beneficial  owner  iMormation 
concerning  beneficial  owners  of  the 
regisfrants'  securities  held  by  an 
affihate-sponsored  plan  is  structured  in 
a  siaiilar  fashion  to  the  mandatory 


•'  17  CFR  240.14a-13(b)(3). 

**  See  Section  U.A.1  $upro  for  discussion  oi  the 
new  definition  of  exempt  empbyee  benefit  plan 
securities. 

*•  Rule*  14b-I(d)(2)  and  14b-2(g](Z)  (17  CFR 
240.l4b-l[d)(2)  and  14b-2(g)(g). 
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exclusion  from  the  direct 
communications  provisions.  The  tenn 
"exempt  employee  benefit  plan 
securities"  includes  such  securities  if 
notice  regarding  the  current  request  for 
a  list  of  names,  addresses  and  securities 
positions  of  beneficial  owners  has  been 
given  pursuant  to  Rule  14a-13(b)(3). 
Notice  is  to  be  given  at  the  time  the 
registrant  makes  its  request  for  a 
beneGcial  owner  list.  Like  the  notice 
provision  for  the  proxy  processing  | 
provisions,  the  notice  is  to  be  given  each 
time  a  request  for  beneHcial  owner 
information  is  made.  I 

2.  The  Proposed  Access  Prerequisite 

The  June  proposal  provided  for  an 
access  prerequisite  similar  to  that 
proposed  for  the  proxy  processing 
exclusion.*"  Commentators  similarly 
viewed  an  explicit  access  prerequisite 
as  unnecessary  because  plan  sponsor 
registrants  always  will  have  access  to 
plan  participants'  names  and  addresses. 
The  Commission  agrees.  Instead  of  an 
explicit  prerequisite,  the  rules,  as 
adopted,  address  the  need  for  access 
through  the  definition  of  exempt 
employee  benefit  plan  securities,  as  is 
done  in  the  proxy  processing  system. 

3.  Proposed  Notice  Requirement 

The  June  proposal  provided  for  a 
notice  requirement  for  the  direct 
communications  system  like  that 
proposed  for  the  proxy  processing 
exclusion.  For  the  same  reasons  the 
Commission  deleted  the  notice 
requirement  for  the  proxy  processing 
provisions,  the  Commission  has  deleted 
the  notice  requirement  for  the  direct 
communications  system,  except  with 
respect  to  the  optional  exclusion  for 
affiliate-sponsored  plans. 

C  Other  Revisions  I 

1.  Amendment  to  the  Definition  of  ' 
Employee  Benefit  Plan 

As  proposed  in  June,  amendments  to 
paragraph  (b)  to  Rule  14a-l  >*  and 
paragraph  (b)  to  Rule  14c-l  »«  substitute 
the  term  "primarily"  for  the  term 
"solely"  in  the  definition  of  employee 
benefit  plan.  These  definitions 
previously  included  only  plans  solely  for 
employees,  directors,  trustees  or 
o^icers.*'  The  amended  definitions  also 


**  The  March  proposal  contained  a  similar  access 
prere4)uisite  for  the  direct  communications 
exclusion.  That  exclusion  was  to  be  optional  on  the 
part  of  the  registrant  The  exclusion  adopted  today, 
however,  is  mandatory,  except  with  respect  to 
afTiliale-sponsored  plans. 

•'17CFH240.14a-l(b). 

»»17CFR2«.14c-l(b). 

**  The  amended  definitions  apply  only  to  tlta 
shareholder  communications  rules  and  do  not 
modify,  in  any  way.  the  definitions  included  in 


encompass  plans  that  are  primarily  for 
employees  but  also  include  other 
persons,  such  as  consultants. 

2.  Dividend  or  Interest  Reinvestment 
Plans 

In  the  June  proposal,  the  Conunission 
requested  comment  on  whether  the 
proposed  exclusions  from  the  proxy 
processing  and  direct  communications 
provisions  should  be  expanded  further 
to  include  dividend  or  interest 
reinvestment  plans.  Such  plans  often 
allow  holders  of  securities  to  have  their 
dividends  or  interest  automatically 
reinvested  by  the  dividend  or  interest 
paying  agent  in  additional  securities  in 
lieu  of  cash  distribution.  Securities 
purchased  under  the  plan  generally  are 
held  in  nominee  name.  One 
commentator  on  the  March  proposal 
stated  that  a  common  requirement  for 
such  plans  is  that  a  participant  must 
hold  at  least  one  share  of  the  registrant's 
stock  in  his  own  name.  According  to  this 
commentator,  this  requirement  assures 
that  the  name  and  address  of  the 
participant  is  known  to  the  registrant, 
despite  the  fact  that  the  participant's 
ownership  of  the  registrant's  securities 
is  in  nominee  name.  Accordingly,  the 
Commission  solicited  comment  in 
connection  with  the  June  proposal  on 
whether,  in  fact  this  is  a  common 
feature  of  such  plans. 

Commentators  were  divided  on 
whether  this  was  a  common  featiire  of 
dividend  or  interest  reinvestment  plans. 
Two  commentators  noted  that,  although 
the  plan  may  require  the  participant  to 
be  a  record  holder  of  at  least  one  share 
of  the  registrant's  stock  at  the  time  of 
enrolling  in  the  plan,  some  plans  do  not 
require  the  record  holder  to  maintain 
any  shares  directly  in  its  name  after 
joining  the  plan. 

Due  to  the  division- among 
commentators  regarding  common 
features  of  these  plans  and  the 
Commission's  desire  not  to  make  it  more 
difficult  for  security  holders  to  exercise 
their  right  to  vote,  the  Commission  has 
determined  that,  at  this  time,  it  will  not 
exclude  securities  held  pursuant  to  a 
dividend  or  interest  reinvestment  plan 
from  the  shareholder  communications 
rules.  Participants  in  such  plans  will 
continue  to  receive  proxy  material  and 
other  corporate  communications  through 
established  shareholder 
communications  systems. 


Rules  405  (17  CFR  230.405)  and  701  (17  CFR  230.701) 
under  the  Securities  Act  of  1033  (15  U.S.C  771a.  et 
seq).  and  Rule  ieb-3  (17  CFR  24atOb-3)  under  the 
Exchange  Act 


ni.  Cost-Benefit  Analysis 

The  Commission  requested 
commentators  to  provide  views  and 
data  as  to  the  costs  and  benefits 
associated  with  the  proposed 
amendments.  In  the  June  release,  the 
Commission  noted  that  the  proposal 
would  obligate  the  registrant  to  furnish 
proxy  material  to  beneficial  owners 
whose  securities  are  held  in  nominee 
name  pursuant  to  an  employee  benefit 
plan,  but  eliminate  both  the  requirement 
that  record  holders  and  respondent 
banks  distribute  proxy  material  to  such 
plan  participants,  and  the  need  for 
record  holders  and  respondent  banks  to 
obtain  and  maintain  beneficial  owner 
information  regarding  such  plan 
participants.  In  addition,  the 
Commission  noted  that  the  proposals 
would  permit  further  cost  savings  to 
registrants  in  obtaining  beneficial  owner 
lists,  the  charges  for  which  are 
calcidated  on  a  per  name  basis. 

The  Commission  also  noted  that 
additional  costs  would  be  incurred  in 
connection  with  the  notice  requirement 
The  notice  requirement  has  been  deleted 
from  the  amendments  as  adopted, 
except  for  notice  with  respect  to  the 
optional  exclusion  for  affiliate- 
sponsored  plans. 

CoRunentators  generally  expressed 
the  view  that  the  proposed  amendments 
would  decrease  costs  of  complying  with 
the  shareholder  communications  rules 
for  both  brokers  and  banks  and 
registrants. 

rv.  Statutory  Basis  and  Text  of 
Amendments 

These  amendments  are  being  adopted 
pursuant  to  sections  IZ  14, 17,  and  23(a) 
of  the  Securities  Exchange  Act  of 
1934.»* 

List  of  Subjects  in  17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements.  Securities,  Banks, 
Associations. 

V.  Text  Of  Amendments 

In  accordance  with  the  foregoing  Title 
17,  Chapter  II  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  240-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240 
continues  to  read,  in  part,  as  follows: 

(Citations  before  *  *  *  indicate  general 
rulemaking  authority). 

Authority:  Sec  23. 48  Stat  901.  as  amended: 
15  U.S.C.  78w  •  *  •  Sections  240.14a-l. 


**  15  U.&C  78/.  78n.  78q  and  78w(a). 


240.148-13,  24ai4b-l.  M0.14l>-2.  24ai4o-l 
and  240.14&-7  also  issued  under  sectiaas  12, 
15  U.S.C.  7a/,  and  14,  Pub  L  90-222, 90  SUL 
1737, 15  U.S.C.  78n. 

2.  By  revising  paragraph  (b). 
redesignating  current  paragraph  (d) 
throu^  (k)  as  (e)  through  (I)  and  adding 
new  pai-agraph  (d)  to  f  24ai4ft-l  to  read 
as  follows: 

S240.l4e-1    Deflntthme. 
»        •       ♦       •       » 

(b)  Employee  benefit  plan.  For 
purposes  of  §5  240.14a-13,  240.14b-l 
and  240.14b-2,  the  terra  "employee 
benefit  plan"  means  any  purchase, 
savings,  option,  bonus,  appreciation, 
profit  sharing,  thrift  incentive,  pension 
or  similar  plan  primarily  for  employees, 
directors,  trustees  or  officers. 

(d)  Exempt  employee  benefit  plan 
securities.  For  purposes  of  S§  24ai4a- 
13,  240.14b-l  and  240.14b-2,  the  term 
"exempt  employee  benefit  plan 
securities"  means: 

(1)  Securities  of  the  registrant  held  by 
an  employee  benefit  plan,  as  defined  in 
paragraph  (b)  of  this  section,  where  such 
plan  is  established  by  the  registrant  or 

(2)  If  notice  regarding  the  current 
solicitation  has  been  given  pursuant  to 
§  240.14a-13{aKlKiiKC)  or  if  notice 
regarding  the  current  request  for  a  list  of 
names,  addresses  and  securities 
positions  of  beneficial  owners  has  been 
giveh  pursuant  to  {  240.14a-13(bH3). 
securities  of  the  registrant  held  by  an 
employee  benefit  plan,  as  defined  in 
paragraph  (b]  of  this  section,  where  such 
plan  is  established  by  an  affiliate  of  the 
registrant. 
***** 

3.  "By  revising  paragraphs  {a)(l](ii}  (A) 
and  (B).  paragraph  {a)(2).  Notes  1  and  2 
to  paragraph  (a),  paragraph  (b)(3)  and 
paragraph  (d)  and  adding  Note  3  to 
paragraph  (a)  and  new  paragraph 
(a)(l)(ii)(C)  to  §  240.14a-13,  to  read  as 
follows: 

§240.14e-13    Obligations  of  registrants  in 
communicating  wftti  beneficial  ownsrs. 
(Effectivs  July  1. 1M7] 

(a)  *  *  • 

(1)  •  •  • 

(ii)  •  *  • 

(A)  whether  the  registrant  pursuant  to 
paragraph  (c)  of  this  section,  intends  to 
distribute  the  annual  report  to  security 
holders  to  beneficial  owners  of  its 
securities  whose  names,  addresses  and 
securities  positions  are  disclosed 
pursliant  to  $  240.14b-l(c)  and 
§  240.14b-2(e)  (2)  and  (3);  (B)  the  record 
date:  and  (C)  at  the  option  of  the 
registrant,  any  employee  benefit  plan 
established  by  an  affiliate  of  the 
registrant  that  holds  securities  of  the 


registrant  that  the  registrant  elects  to 
treat  as  exempt  employee  benefit  plan 
securities: 

(2)  Upon  receipt  of  a  record  holder's 
or  respondent  bank's  response 
indicating,  pursuant  to  §  24ai4b-2(aKl). 
the  names  and  addresses  of  its 
respondent  banks,  within  one  business 
day  after  the  date  sudi  response  is 
received,  make  an  inquiry  of  and  give 
notification  to  each  such  respondent 
bank  in  the  same  manner  required  by 
paragraph  (a)(1)  of  this  section; 
Provided,  however,  the  inquiry  required 
by  paragraphs  (a)(1)  and  (aX2)  of  this 
section  shall  not  cover  beneficial 
owners  of  exempt  employee  benefit  plan 
securities; 
***** 

Note  1:  If  the  registrant's  Hat  of  security 
holders  indicates  that  some  of  its  securities 
are  registered  in  the  name  of  a  clearing 
agency  registered  pursuant  to  Sectioa  17A  of 
the  Act  (e.g.,  "Cede  &  Co.."  nominee  for  the 
Depository  Trust  Company),  the  registrant 
shall  make  appropriate  inquiry  of  the  clearing 
agency  and  thereafter  of  the  participants  in 
such  clearing  agency  who  may  hold  on  behalf 
of  a  beneficial  owner  or  respondent  bank, 
and  shall  comply  with  the  above  paragraph 
with  respect  to  any  such  participant  [see 
i  240.14a-l(i)). 

Note  2:  The  attention  of  registrants  is 
called  to  the  fact  that  each  broker,  dealer, 
bank,  association  and  other  entity  that 
exenuses  fiduciary  powers  hat  an  obligation 
pursuant  to  i  240.14b-l(b)  and  i  24ai4b-2(b) 
(except  as  provided  therein  with  respect  to 
exempt  employee  benefit  plan  securities  held 
in  nominee  name)  and,  with  respect  to 
brokers  and  dealers,  applicable  self- 
regulatory  oi^ganization  requirements  to 
obtain  and  forward,  within  the  time  periods 
prescribed  therein,  (a)  proxies  (or  in  lien 
thereof  requests  for  voting  instructions)  and 
proxy  soliciting  materials  to  beneficial 
owners  on  whose  behalf  it  holds  securities, 
and  (b)  annual  reports  to  security  holders  to 
beneficial  owners  on  whose  behalf  it  holds 
securities,  imless  the  registrant  has  notified 
the  record  holder  or  respondent  bank  that  it 
has  assumed  resjxmsibility  to  mail  such 
material  to  beneficial  owners  whose  names, 
addresses  and  securities  positions  are 
disclosed  pursuant  to  ${  240.14b-l(c)  and 
240.14b-2(e)  (2)  and  (3). 

Note  3:  The  attention  of  registrants  is 
called  to  the  fact  that  registrants  have  an 
obligation,  pursuant  to  paragraph  (d)  of  this 
section,  to  cause  proxies  (or  in  lieu  thereof 
requests  for  voting  instructions],  proxy 
soliciting  material  and  annual  reports  to 
security  holders  to  be  fiimished.  in  a  timely 
manner,  to  beneficial  owners  of  exempt 
employee  benefit  plan  securities. 

(b)  •  *  * 

(3)  Make  such  request  to  the  following 
persons  that  hold  the  registrant's 
securities  on  behalf  of  beneficial 
owners:  all  brokers,  dealers,  banks, 
associations  and  other  entities  that 
exercises  fiduciary  powers;  Provided 


however,  sucb  request  shall  not  cover 
beneficial  owners  of  exempt  employee 
benefit  plan  securities  as  defined  in 
S  240.14a-l(d)(l);  and,  at  the  option  of 
the  registrant,  such  request  may  give 
notice  of  any  employee  benefit  plan 
established  by  an  affiliate  of  the 
registrant  that  holds  securities  of  the 
registrant  that  the  registrant  elects  to 
treat  as  exempt  employee  benefit  plan 
securities; 
***** 

(d)  If  a  registrant  solicits  proxies, 
consents  or  authorizations  from  record 
holders  and  respondent  banks  who  hold 
securities  on  behalf  of  beneficial 
owners,  the  registrant  shall  cause 
proxies  (or  in  lieu  thereof  requests  or 
voting  instructions),  proxy  soliciting 
material  and  annual  reports  to  security 
holders  to  be  furnished,  in  a  timely 
manner,  to  beneficial  owners  of  exempt 
employee  benefit  plan  securities. 

4.  By  redesignating  current  paragraph 
(d)  as  (e)  and  adding  new  paragraph  (d) 
to  §  240.14b-l  to  read  as  follows: 

S240.14b-1    Obligation  ofreglstsTMl 
brokers  and  dealers  In  connection  tarlth  the 
prompt  forwarding  of  certain 
communications  to  benefteial  owners. 

***** 

(d)  With  regard  to  beneficial  owners 
of  exempt  employee  benefit  plan 
securities: 

(1)  Not  include  information  in  its 
response  pursuant  to  paragaph  (a)  of 
this  section  or  forward  proxies  (or  in 
lieu  thereof  requests  for  voting 
instructions),  proxy  soliciting  material, 
or  annual  reports  to  security  holders 
pursuant  to  paragraph  (b)  of  this  section 
to  such  beneficial  owners;  and 

(2)  Not  include  in  its  response 
pursuant  to  paragraph  (c)  of  this  section 
data  concerning  such  beneficial  owners. 

5.  By  revising  paragraphs  (e)(2)(i)  and 
(f)(1).  removing  current  paragraph  (j). 
redesignating  paragraphs  (g)  through  (i) 
as  (h)  through  (j),  adding  new  paragraph 
(g)  and  revising  newly  redesignated 
paragraph  (h)  of  §  24ai4b-2  to  read  as 
follows: 

§240.14b-2    Obligation  of  banks, 
associations  and  ottier  entltiee  thet 
exercise  fMudery  powrers  In  connection 
wtttt  ttie  prompt  forwarding  of  certain 
communications  to  tMoeficiai  owners. 
***** 

(e)  *  •  • 
(2)  •  •  • 

(i)  With  respect  to  customer  account 
opened  on  or  before  December  28, 1986, 
beneficial  owners  of  the  registrant's 
securities  on  whose  behalf  it  holds 
securities  who  have  consented 
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affirmatively  to  disclosure  of  such 
information,  subject  to  paragraph  (i)  of 
this  section:  and 


(1)  Its  obligations  under  paragraphs 
(b),  (c),  (e)  and  (i)  of  this  section  if  a 
registrant  does  not  provide  assurance  of 
reimbursement  of  its  reasonable 
expenses,  both  direct  and  indirect, 
incurred  in  connection  with  performing 
the  obligations  imposed  by  paragraphs 
(b).  (c).  (e)  and  (i)  of  this  section;  or 

*       *       •       •       * 

(g)  With  regard  to  beneficial  owners 
of  exempt  employee  benefit  plan 
securities,  shall  not  (1)  Include      j 
information  in  its  response  pursuant  to 
paragraph  (a)  of  this  section;  forward 
proxies  (or  in  lieu  thereof  requests  for 
voting  instructions),  proxy  soliciting 
material  (m:  annual  reports  to  security 
holders  pursuant  to  paragraph  (c)  of  this 
section  to  such  beneficial  owners;  or 
comply  with  any  alternative  to 
paragraph  (c)  of  this  section  approved 
by  the  Commission  pursuant  to 
paragraph  (d]  of  this  section;  or 

(2)  Include  in  its  response  pursuant  to 
paragraphs  (e)  and  (i)  of  this  section 
data  concerning  such  beneficial  owners. 

(h)  For  purposes  of  determining  the 
fees  which  may  be  charged  to 
registrants  pursuant  to  S  240.14a- 
13(b)(5)  and  paragraph  (f)(1)  of  this 
section  for  performing  obligations  under 
paragraphs  (b),  (c),  (e)  and  (i)  of  this 
section,  an  amount  no  greater  than  that 
permitted  to  be  charged  by  brokers  or 
dealers  for  reimbursement  of  their 
reasonable  expenses,  both  direct  and 
indirect,  incurred  in  connection  with 
performing  the  obligations  imposed  by 
paragraphs  (b)  and  (c)  of  S  240.14b-l 
shall  be  deemed  to  be  reasonable. ; 
*****  j 

6.  By  revising  paragraph  (b). 
redesignating  current  paragraphs  (d) 
throu{^  (j)  as  (e)  through  (k)  and  adding 
new  paragraph  (d)  to  {  240.14c-l  to  read 
as  follows: 


S24ai4c-1    DeflnWons. 


(b)  Employee  benefit  plan.  For 
purposes  of  S  240.14o-7,  the  term  ' 
"employee  benefit  plan"  means  any 
purdiase,  savings,  option,  bonus,  . 
appreciation,  profit  sharing,  thrift,  I 
incentive,  pension  or  similar  plan 
primarily  for  employees,  directors, 
trustees  or  officers. 


(d)  Exempt  employee  benefit  plan 
securities.  For  purposes  of  §  240.14c-7, 
the  term  "exempt  employee  benefit  plan 
securities"  means: 


(1)  Securities  of  the  registrant  held  by 
an  employee  benefit  plan,  as  defined  in 
paragraph  (b)  of  this  section,  where  such 
plan  is  established  by  the  registrant;  or 

(2)  If  notice  regarding  the  current 
distribution  of  information  statements 
has  been  given  pursuant  to  S  240.14c- 
7(a)(l)(ii)(C)  or  if  notice  regarding  the 
current  request  for  a  list  of  names, 
addresses  and  securities  positions  of 
beneficial  owners  has  been  given 
pursuant  to  S  240.14c-7(b)(3).  securities 
of  the  registrant  held  by  an  employee 
benefit  plan,  as  defined  in  paragraph  (b) 
of  this  section,  where  such  plan  is 
established  by  an  affiliate  of  the 
registrant. 

7.  By  revising  paragraphs  (a)(l)(ii)  (A) 
and  (B),  paragraph  (a)(2).  Note  3  to 
paragraph  (a),  paragraph  (b)(3)  and 
paragraph  (d)  and  adding  Note  4  to 
paragraph  (a)  and  new  paragraph 
(a)(l)(ii)(C)  to  S  240.14C-7  to  read  as 
follows: 

9240.14O-7    ProvkHng  coplM  Of  matartal 
(of  certain  beneficial  owners.  ( Effective 
July  1, 1M7] 

(a)  *  *  * 

(1)  •  *  * 
(li)  •  •  •• 

(A)  whether  the  registrant  pursuant  to 
paragraph  (c)  of  this  section,  intends  to 
distribute  the  annual  report  to  security 
holders  to  beneficial  owners  of  its 
securities  whose  names,  addresses  and 
securities  positions  are  disclosed 
pursuant  to  {  240.14b-l(c)  and 
S  240.14b-2(e)(2)  and  (3):  (B)  the  record 
date;  and  (C)  at  the  option  of  the 
registrant,  any  employee  benefit  plan 
established  by  an  affiliate  of  the 
registrant  that  holds  securities  of  the 
registrant  that  the  registrant  elects  to 
treat  as  exempt  employee  benefit  plan 
securities; 

(2)  Upon  receipt  of  a  record  holder's 
or  respondent  bank's  response 
indicating,  pursuant  to  S  240.14b-2(a)(l), 
the  names  and  addresses  of  its 
respondent  banks,  within  one  business 
day  after  the  date  such  response  is 
received,  make  an  inquiry  of  and  give 
notification  to  each  such  respondent 
bank  in  the  same  manner  required  by 
paragraph  (a)(1)  of  this  section: 
Provided,  however,  the  inquiry  required 
by  paragraphs  (a)(1)  and  (a)(2)  of  this 
section  shall  not  cover  beneficial 
owners  of  exempt  employee  benefit  plan 
securities: 
***** 

Note  S:  The  attention  of  registranta  is 
called  to  the  fact  that  each  broker  and  dealer 
has  an  obligation  pursuant  to  applicable  self- 
regulatory  urganiziition  requirements  to 
obtain  and  forward,  in  a  timely  manner,  (a) 
information  statements  to  beneficial  owners 


on  whose  behalf  It  holds  securities,  and  (t>) 
annual  reports  to  security  holders  to 
beneficial  owners  on  whose  behalf  it  holds 
securities,  unless  the  registrant  has  notified 
the  broker  or  dealer  that  it  has  assumed 
responsibility  to  mail  such  material  to 
beneficial  owners  whose  names,  addresses 
and  securities  positions  are  disclosed 
pursuant  to  \  240.14b-l(c). 

Note  4:  The  attention  of  registrants  is 
called  to  the  fact  that  registrants  have  an 
obligation,  pursuant  to  paragraph  (d)  of  this 
section,  to  cause  infonnation  statements  and 
annual  reports  to  security  holders  to  be 
furnished,  in  accordance  with  S  240.14c-2.  to 
beneficial  owners  of  exempt  employee 
benefit  plan  securities. 

(b)  *  •  * 

*        •       •       *       • 

(3)  Make  such  request  to  the  following 
persons  that  hold  the  registrant's 
securities  on  behalf  of  beneficial 
owners:  all  brokers,  dealers,  banks, 
associations  and  other  entities  that 
exercise  fiduciary  powers:  Provided, 
however,  such  request  shall  not  cover 
beneficial  owners  of  exempt  employee 
benefit  plan  securities  as  defined  in , 
S  240.14a-l(d)(l):  and.  at  the  option  of 
the  registrant,  such  request  may  give 
notice  of  any  employee  benefit  plan 
established  by  an  affiliate  of  the 
registrant  that  holds  securities  of  the 
registrant  that  the  registrant  elects  to 
treat  as  exempt  employee  benefit  plan 
securities; 
***** 

(d)  If  a  registrant  furnishes 
information  statements  to  record 
holders  and  respondent  banks  who  hold 
securities  on  behalf  of  beneficial 
owners,  the  registrant  shall  cause 
information  statements  and  annual 
reports  to  security  holders  to  be 
furnished,  in  accordance  with  {  240.14c- 
2,  to  beneficial  owners  of  exempt 
employee  benefit  plan  securities. 

8.  By  adding  the  word  "and"  at  the 
end  of  paragraph  (a)(9)(i)  and  adding  an 
introductory  clause  to  paragraph 
(a)(9)(ii)  of  S  240.17a-3  to  read  as 
follows: 

9240.17a-3    Records  to  be  made  by 
csfteln  exduMiQe  meinbers,  brakers  end 


(a)  *  *  * 

(9)  *  *  • 

(ii)  Except  with  respect  to  exempt 
employee  benefit  plan  securities  as 
defined  in  \  240.14a-l(d),  but  only  to  the 
extent  such  securities  are  held  by 
employee  benefit  plans  established  by 
the  issuer  of  the  securities.  *  *  * 


By  the  Commission, 
lonathan  G.  Katz, 

Secretary  ' 

April  27. 1988. 

[FR  Doc.  88-10197  Filed  S-6-88;  8:45  am] 
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Regulationa  Amending  Commisaion 
Review  of  Conteated  DOE  Remedial 
Ordera 

Issued:  April  25, 1988. 

agency:  Federal  Energy  Regulatory 
Commission,  DOE. 
action:  Final  rule. 


SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
revising  the  procedures  for  Commission 
review  of  contested  Department  of 
Energy  (DOE)  remedial  orders.  These 
revised  procedures  provide  that 
participants  will  have  15  days  to  file 
written  comments  with  the  Commission 
on  the  presiding  officer's  decision  and 
proposed  order  and  seven  days  to  file 
reply  comments.  The  Commission  will 
consider  these  comments  in  its  final 
order  affirming,  modifying  or  vacating 
the  contested  DOE  remedial  order. 
EFFECTIVE  DATE:  April  25, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Julia  Lake  White,  Office  of  the  General 
Cotmsel,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE..  Washington.  DC  20426.  (202)  357- 
8530. 

8UPPLEMENTARY  INFORMATION: . 

Before  Commissioners:  Martha  O.  Hesse, 
Chairman:  Anthony  G.  Sousa.  Charies  G. 
Stalon  and  Charies  A.  Trabandt. 

I.  Introducdon 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  revising 
the  procedures  for  Commission  review 
of  contested  Department  of  Energy 
(DOE)  remedial  orders.  These  revised 
procedures  provide  that  participants 
will  have  15  days  to  file  written 
comments  with  the  Commission  on  the 
presiding  officer's  decision  and 
proposed  order  and  seven  days  to  file 
reply  comments.  The  Conmiission  will 
consider  these  comments  in  its  final 


order  affirming,  modifying  or  vacating 
the  contested  DOE  remedial  order. 

II.  Badcground  and  INscussion 

Section  503(c)  of  the  Department  of 
Energy  Organization  Act '  authorizes 
the  Commission  to  review  contested 
remedial  orders  issued  by  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy  (DOE)  to  parties 
in  violation  of  the  DOE's  Mandatory 
Petroleum  Price  Regulations.'  DOE's 
regulations  were  promulgated  to 
effectuate  the  statutory  mandates  of  the 
Emergency  Petroleum  Allocation  Act  of 
1973  (EPAA).»  The  Commission's 
procedures  for  review  of  contested  DOE 
remedial  orders  are  contained  in 
Subpart  I  of  Part  385,  in  the 
Commission's  regulations.'* 

Under  the  Commission's  current 
regulations,  at  the  conclusion  of  the 
Commission's  proceeding  to  review 
DOE's  remedial  order,  the  presiding 
officer  certifies  the  proposed  findings  of 
fact  and  conclusions  of  law  with  a  copy 
of  the  record  of  the  proceedings  to  the 
Commission."  The  Commission  then 
issues  a  final  order  affirming,  modifying 
or  vacating  the  contested  DOE  remedial 
order,  or  directs  other  appropriate 
relief.' 

In  this  final  rule,  the  Conmiission  is 
revising  §  385.913  of  its  regulation  to 
provide  that  participants  will  have  15 
days  to  file  with  the  Commission  written 
comments  on  the  presiding  officer's 
decision  and  proposed  order.  Under 
§  385.913.  participants  will  then  have 
seven  days  to  file  reply  comments  in  the 
proceeding.  These  written  comments 
must  be  limited  to  15  pages,  double 
spaced,  unless  otherwise  ordered  by  the 
Chief  Administrative  Law  Judge. 

in.  Environmental  Statement 

Commission  regulations  require  that 
an  environmental  assessment  or  an 
environmental  impact  statement  be 
prepared  for  any  Commission  action 
that  may  have  a  significant  effect  on  the 
human  environment.''  The  Commission 
has  categorically  excluded  certain 


'  42  U.S.C.  7193(c)  (1962). 

*  10  CFR  Part  212  (1967).    ■ 

»  15  U.S.C.  751  et  seq.  (1982). 
«  18  CFR  385,901-917  (1967). 
» 18  CFR  385.913  (1967). 

*  18  CFR  385.914  (1967). 

^  "Regulations  Implementing  National 
Environmental  Policy  Act."  Order  No.  486,  52  FR 
47897  (Dec.  17. 1967),  III  FERC  Stats,  ft  Regs.  130,783 
(Dec.  la  1987).  to  be  codified  at  IS  CFR  30O.2(s]  and 
38a4(a). 


actions  from  these  requirements  as  not 
having  a  significant  effect  on  the  human 
environment.*  No  environmental 
consideration  is  necessary  for  the 
promulgation  of  a  rule  that  is  procedural 
or  that  does  not  substantially  change  the 
effect  of  the  regulations  being 
amended.*  This  final  rule  is  procedural 
in  nature.  It  requires  the  Commission  to 
give  notice  and  allow  an  opportunity  for 
comment  on  a  proposed  initial  decision 
in  a  contested  DOE  remedial  order 
proceeding.  Thus,  no  environmental 
assessment  or  environmental  impact 
statement  is  necessary  for  the 
requirements  of  tMs  final  rule. 

IV.  Paperworic  Reduction  Act  Statement 

The  Paperwork  Reduction  Act 
(PRA),»o  and  the  Office  of  Management 
and  Budget's  (ONfB)  regulations,  > » 
require  that  0MB  approve  certain 
information  collection  requirements 
imposed  by  an  agency.  The  information 
collection  requirements  provided  for  in 
this  rulemaking  do  not  require  OMB 
approval  since  this  information  is  being 
collected  as  part  of  a  general  solicitation 
of  fact  or  opinion  from  the  pubUc  as 
provided  in  OMB  regulations." 
Therefore,  this  rule  will  not  be 
submitted  to  OMB  for  review  or 
approval. 

V.  Effective  Date 

This  final  rule  is  a  matter  of  agency 
organization,  procedure  and  practice. 
Since  this  rule  does  not  itself  alter  the 
substantive  rights  or  interests  of  any 
interested  persons,  although  it  does  alter 
the  manner  in  which  these  persons 
present  their  viewpoints  to  the 
Commission,  prior  notice  and  comment 
are  uimecessary  under  section  4  of  the 
Administrative  Procedure  Act.** 
Therefore,  the  Commission  finds  good 
cause  to  make  this  rule  effective 
immediately  upon  issuance. 

List  of  Subjecte  in  18  CFR  Part  385 

Administrative  practice  and 
procedure.  Pipelines.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  385,  Chapter  I 
of  Title  18.  Code  of  Federal  Regulations, 
as  set  forth  below,  effective  April  25, 

198a 


*  Id.  to  be  codified  at  |  380.4. 

*  Id.,  to  be  codified  at  |  38a4(a)(2)(ii). 
'•44  U.S.C.  3501-3520  (1962), 
"SCFR  1320.12  (1967). 
'«5CFRl320.7(k)(4)(He7). 

»  5  U.S.C.  S53(b)  (1982). 
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By  tlie  Commusion. 
1  nil  n  rMhntl. 
Acting  Secretary. 

PART  3t5— RULES  OF  PRACTICE  AND 
PROCEDURE  I 

1.  The  authority  citation  for  Part  385  ia 
revised  to  read  as  follows: 

Aalhaoty:  D^Mrtment  of  Energy 
Oiganizatian  Act  42  U.S.C  7101-7352  (1982); 
E.0. 12000.  3  CFR  1978  Corap.,  p.  142: 
Administrative  Procedure  Act  5  U.S.C.  551- 
557  (19B2):  Independent  Offices 
AppropriatioiM  Act  31  UJS.C.  S701  (1082); 
Federal  Power  Act  15  UAC.  717-717w  (1982): 
Natural  Gat  Policy  Act  15  U.S.C.  3301-3432 
(1982);  Public  Utility  Regulatory  Policies  Act 
16  U.S.C.  2601-2B45  (1982);  intersUte 
Commerce  Act  49  U3.C  1-27  (1976).    | 

2.  Section  385.913  is  revised  to  read  as 
follows: 

§385J13    Proposed  order  (Rute  913). 

(a)  After  the  conclusion  of  the  hearing 
and  after  the  filings  under  Rule  912  (a] 
and  (b).  (proposed  findings  of  fact 
conclnsions  of  law,  and  comments]  the 
presiding  o^cer  will  issue  a  decision 
and  proposed  order  based  on  findings  of 
fact  afBrming,  modifying,  or  vacating  the 
contested  order  or  directing  other 
appropriate  relief.  The  proposed  order 
will  be  based  on  the  entire  record  before 
the  presiding  officer,  including  the 
record  of  prior  proceedings  certified  by 
the  Secretary. 

(b)  Participants  may  file  with  the 
Secretary  of  the  Ckimmission,  within  15 
days  of  issuance  of  the  proposed  order 
of  the  presiding  officer,  written 
comments  on  the  presiding  officer's 
decision  and  proposed  order. 

(c)  Participants  may  file  with  the 
Secretary  of  the  Commission,  within 
seven  days  of  the  end  of  comment 
period  prescribed  in  paragraph  (b)  of 
this  section,  reply  comments  limited  to  a 
response  to  any  arguments  and  issues 
raised  in  the  written  comment. 

(d)  The  presiding  officer  will  certify 
and  file  with  the  Secretary  of  the 
Commission  a  copy  of  the  record  in  the 
proceedings  and  copies  of  the  written 
and  reply  comments  filed  pursuant  to 
paragraphs  (b)  and  (c)  of  this  section. 
The  presiding  officer  will  also  submit  to 
the  Commission  a  revised  proposed 
order.  I 

(e)  Unless  otherwise  ordered  by  the 
Chief  Administrative  Law  Judge,  written 
comments  and  reply  comments  must  be 
limited  to  15  pages,  doublespaced. 

(FR  Doc.  88-10253  Filed  5-6-88;  8:45  am] 
Buxma  CODE  sru-oi-n 


DEPARmENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

(T.O.  S179I 

Organizations  Under  Common  Control; 
Eighty  Percent  Control  Test  For  a 
Brother-Sister  ControHed  Group 

agency:  Internal  Revenue  Service. 
Treasury. 

AcnoN:  Corrections  to  final  regulations. 

summary:  This  document  contains 
corrections  to  Treasiiry  Decision  8179, 
which  was  published  in  the  Federal 
Register  for  Wednesday,  March  2, 1988 
(53  FR  6603).  T.D.  8179  issued  final 
regulations  and  withdrawal  of 
temporary  regulations  relating  to 
organizations  under  common  control  for 
purposes  of  certain  rules  relating  to 
pension,  profit-sharing,  and  stock  bonus 
plans. 

FOR  FURTHER  RtFOfNMTION  CONTACT: 
Patricia  Pellervo.  202-566-3456  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background  - 

The  regulations  that  are  the  subject  of 
these  corrections  relate  to  the 
aggregation  of  employees  of  members  of 
a  group  of  corporations,  trades,  or 
businesses  that  are  under  common 
control. 

Need  For  Corrections 

As  published.  Treasury  Decision  8179 
contains  errors  (in  the  instructional 
paragraphs)  on  page  6605,  second 
column. 

Corrections  of  Publication 

Accordingly,  the  publication  of 
Treasury  Decision  8179,  which  was  the 
subject  of  FR.  Doc  88-4238.  items  1  and 
2  of  Par.  2  are  corrected  to  read  as 
follows: 

Par.  2.  Section  1.52-1  is  amended  as 
follows: 

1.  Paragraphs  (c](l](i]  and  (c](l)(ii]  are 
amended  by  removing  "5  11.414{c}- 
4(b)(1)"  and  adding  instead  "9  1.414(c)- 
4(b)(1)". 

2.  Paragraph  (d)(l)(i)  is  amended  by 
removing  S  11.414(c)-4  and  adding 
instead  §  1.414  (c)--4  and  by  removing  ", 
singly  or  in  combination,  ". 

Donald  E.  Otteen, 

Director,  Legislation  and  ReguJaliona 
Division. 

(FR  Doc  88-10099  Filed  5-6-68:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
Bureau  of  Land  Management 
30  CFR  Parts  210  and  216 
43  CFR  Part  3160    » 

OnstK>re  Oil  and  Gas  Production 
Accounting,  Transfer  of  ResponsB>lllty 

agency:  Minerals  Management  Service 
(MMS),  Interior. 

action:  Final  rule. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  is  issuing  this  final 
rulemaking  to  amend  its  regulations 
governing  production  accounting  at  30 
CFR  Part  216  to  add  a  requirement  for 
lease  operators  to  report  onshore 
production  data  to  MMS.  This  final  rule 
provides  for  the  transfer  of 
responsibility  for  production  reporting 
for  onshore  Federal  and  Indian  oil  and 
gas  leases  from  the  Bureau  of  Land 
Management  (BLM)  to  MMS. 

A  phased  conversion  schedule  will  be 
followed  to  accomplish  the  transfer  of 
production  reporting  from  BLM  to  MMS. 
Due  to  the  phased  conversion,  the 
existing  BLM  regulations  at  43  CFR  Part 
3160  will  remain  in  effect  until  the 
transfer  is  completed.  However,  this 
final  rulemaking  amends  43  CFR  Part 
3160  to  provide  instructions  to  operators 
during  the  conversion. 

This  final  rulemaking  also  amends  30 
CFR  Part  210  to  add  a  reference  to  an 
"Onshore  Production  Reporter 
Handbook"  which  will  be  distributed  to 
all  operators  and  will  provide  specific 
guidance  on  how  to  prepare  and  submit 
the  required  production  data  to  MMS. 

effective  date:  June  1, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  C.  Whitcomb,  Chief.  Rules  and 
Procedures  Branch.  (303)  231-3432.  (FTS) 
328-3432. 

SUPPLEMENTARY  INFORMATION:  The 

principal  author  of  this  rulemaking  is 
Gregory  Smith  of  the  Production 
Accounting  Division  of  the  Royalty 
Management  Program,  MMS. 

I.  BackgrouDd 

At  the  Secretary  of  the  Interior's 
request  a  study  was  performed  within 
the  Department  of  the  Interior  POI)  to 
determine  the  feasibility  of  extending 
the  reporting  requirements  of  the 
Production  Accounting  and  Auditing 
System  (PAAS)  to  onshore  oil  and  gas 
leases.  The  Secretary  also  directed  that 
the  Royalty  Management  Advisory 


Committee  (RMAC)  propose 
recommendations  on  the  issue. 

The  DOI  study,  called  Uie  "Mineral 
Lease  Information  Study"  (MUS), 
concluded  in  a  September  1986  report 
that  onshore  implementation  of  PAAS 
would  be  fiscally  attractive  to  the 
Government  and  would  offer  several 
advantages  to  lease  and  royalty 
management  programs.  However,  there 
would  be  a  substantial  increase  in 
industry's  costs  of  reporting.  The  RMAC 
panel  recommended  that  DOI 
computerize  the  existing  production 
report  (Form  BLM  3160-6)  'submitted  to 
the  BLM  and  use  data  from  this  form  to 
effect  systematic  production/sales 
comparisons. 

Because  of  the  RMAC  panel's 
recommendations,  the  Secretary 
directed,  in  March  1987,  that  an 
addendum  to  the  MUS  report  be 
completed  to  analyze  various  options  of 
implementing  the  panel's 
recommendations.  This  addendum 
concluded  that  automation  of  a  slighUy 
modified  version  of  the  existing  form 
should  occur  and  that  MMS  should 
become  responsible  for  the  receipt  edit/ 
error  correction,  and  distribution  of  the 
data  to  BLM.  the  Bureau  of  Indian 
Affairs  (BIA),  States,  and  Indian  Tribes. 
Based  on  these  studies,  the  Secretary 
decided  in  June  1987  that: 
— Responsibilities  for  receipt  and 
processing  of  production  data  should 
be  ti-ansferred  from  BLM  to  MMS. 
— Operators  of  Federal  and  Indian 
onshore  oil  and  gas  leases  should 
continue  to  report  production  data  on 
the  existing  production  report  which 
will  be  slightiy  modified,  and 
— ^The  MMS  should  distribute 
production  data  to  all  users. 

n.  Summary  of  Rule  Adopted 

On  January  15. 1988.  MMS  published  a 
Notice  of  Proposed  Rulemaking  in  the 
Federal  Register  (53  FR  1039)  to  amend 
its  regulations  to  provide  for  lease 
op.erators  to  report  onshore  production 
data  to  MMS.  "The  amendments  being 
adopted  are  substantially  the  same  as 
the  proposed  amendments.  Therefore, 
much  of  the  discussion  in  the  preamble 
to  .the  proposed  amendments  applies  to 
the  final  amendments.  The  proposed 
rulemaking  provided  for  a  30-day  public 
comment  period  which  ended  February 
16. 1988.  Based  on  comments  received 
from  the  public  on  the  proposed 
amendments,  certain  changes  were 
made.  These  changes  are  discussed 
below  in  Section  III,  Comments 
Received  on  Proposed  Rule. 

Onshore  production  data  will  be 
reported  to  MMS  on  the  new  Form 
MMS-3160  described  in  the  proposed 
rule.  Section  216.10  of  the  adopted  rule 


provides  for  obtaining  information 
reporting  forms  from  MMS  including  the 
Form  MMS-3160. 

Specific  and  detailed  guidance  for 
preparation  of  the  Form  MMS-3160  will 
be  forthcoming  in  an  "PAAS  Onshore 
Oil  and  Gas  Reporter  Handbook"  to  be 
distributed  to  all  operators.  This  final 
rulemaking  includes  the  addition  of  a 
reference  to  tiie  "PAAS  Onshore  Oil  and 
Gas  Reporter  Handbook"  in  SS  210.53 
and  216.15. 

III.  Comments  Received  on  Proposed 
Rule 

One  commenter  requested  that  MMS 
allow  operators  to  also  report  the 
currenUy  reported  operator  well  number 
on  the  Form  MMS-3160  in  addition  to 
requiring  reporting  by  API  well  number. 

MMS  Response:  The  MMS  will  allow 
the  operator  well  number  on  the  Form 
MMS-3ie0. 

One  commenter  requested  that  MMS 
provide  operators  with  both  the  BLM 
and  MMS  lease/agreement  numbers 
during  the  conversion  phase, 
presumably  for  facilitating 
communication  with  each  agency. 

MMS  Response:  The  BLM  and  MMS 
have  synchronized  the  relevant  data 
bases  [BLM's  Automatied  Inspection 
Records  System  (AIRS)  and  MMS's 
Production  Accounting  and  Auditing 
System  (PAAS)J  with  the  same  lease/ 
agreement  numbers.  As  a  result, 
operators  will  be  able  to  refer  to  one 
unique  number  for  any  particular  lease 
or  agreement  when  communicating  with 
either  BLM  or  MMS  for  production- 
related  inquiries. 

Three  commenters  requested  that  the 
due  date  for  the  Fonn  MMS-3160  be 
changed  to  the  15th  day  of  the  second 
month  following  the  month  being 
reported  to  allow  more  time  for  gas 
reporting  and  to  be  consistent  with  the 
due  date  for  die  Form  MMS-4054. 

MMS  Response:  The  MMS  agrees  and 
has  changed  the  due  date  for  Form 
MMS-3160  in  the  adopted  regulation  to 
the  15th  day  of  the  second  month 
following  the  month  being  reported. 

Two  commenters  provided 
miscellaneous  comments  relative  to  the 
"PAAS  Onshore  Oil  and  Gas  Reporter 
Handbook." 

MMS  Response:  The  comments  have 
been  reviewed  and  have  been 
incorporated  into  the  handbook,  as 
appropriate. 

One  commenter  stated  that  companies 
reporting  on  the  standard  PAAS  forms, 
including  Form  MMS-4054,  incur  a 
greater  exposure  to  penalties. 

MMS  Response:  The  line-item 
approach  to  assessments  will  apply  to 
botii  the  Form  MMS-3160  and  die  Form 
MMS-4054.  The  MMS  will  not  issue 


reporting  assessments  for  any  onshore 
operators  until  all  onshore  operators 
have  been  converted  and  are  reporting 
production  data  for  all  leases/ 
agreements  to  MMS. 

Three  commenters  stated  that  the 
current  regulations  provide  for  a  1-year 
notification  of  any  change  to  production 
reporting  requirements.  These 
commenters  further  stated  that  only  a  2- 
week  period  was  allowed  to  comment 
on  the  proposed  rule. 

MMS  Response:  Final  rulemaking  by 
MMS  on  PAAS  reporting  and 
recordkeeping  requirements  was 
published  in  the  Federal  Register  on 
March  7, 1986  (51  FR  8168).  and  codified 
in  the  Code  of  Federal  Regulations  at  30 
CFR  Part  216.  Section  216.20  provides  for 
a  1-year  advance  notice  prior  to  the 
application  of  the  existing  PAAS 
reporting  requirements  to  operators  not 
abeady  reporting  to  Uie  PAAS  on  April 
7, 1988.  The  existing  PAAS  reporting 
requirements,  at  that  time,  included  the 
standard  PAAS  forms  as  originally 
designed — ^Forms  MMS-4050  through 
4061.  The  Form  MMS-3160  was  not  a 
PAAS  reporting  requirement  on  April  7, 
1986.  Because  operators  are  currentiy 
required  to  report  production  data  to 
BUA,  the  new  MMS  requirements  do  not 
impose  substantially  additional 
requirements.  The  proposed  rule 
provided  for  a  30-day  public  comment 
period. 

Five  commenters  stated  that  the 
onshore  reporting  changes  would  inflict 
paperwork  hardships  and  associated 
increased  costs  on  industry.  One  of 
these  commenters  explained  that  the 
increased  burden  would  be  caused  by 
changes  in  reporting  method,  office 
identification  numbers,  and  data 
elements  reported.  Two  of  these 
commenters  thought  that  the  present 
system  is  good  and  that  currenUy- 
reported  information  is  sufficient  for 
MMS. 

MMS  Response:  The  Federal  Oil  and 
Gas  Royalty  Management  Act  of  1982 
(FOGRMA)  requires  tiiat  die 
Department  of  the  Interior  develop  a 
comprehensive  production  accounting 
and  auditing  system.  The  primary 
reason  for  developing  a  system  to 
automate  the  existing  production  reports 
rather  than  requiring  reporting  on 
standard  PAAS  forms  was  to  minimize 
reporting  burdens  to  industry.  This 
decision  was  based  mosUy  on  a 
recoRunendation  of  an  RMAC  panel 
which  included  four  industry 
representatives  who  surveyed  many 
other  industry  personnel  during  their 
deliberations.  Changes  to  current 
reporting  include  only  those  items 
(mostiy  identifying  numbers]  needed  to 
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automate  the  data  and  to  allow  for 
production/sales  comparisons.  The 
format  of  the  report  is  essentially 
unchanged.  The  MMS  feels  that 
although  some  up-front  costs  will  be 
incurred  by  industry  to  incorporate  new 
identifying  numbers  into  files/systems, 
the  proposed  changes  are  quite  minor. 

Two  commenters  said  that  the  30-day 
operator  notification  period  before  each 
phase  of  conversion  was  too  short. 
Another  commenter  requested  that 
conversion  correspondence  should  be 
sent  to  an  official  designated  by  the 
operator  and  that  the  30-day  comptiance 
be  conditioned  on  the  date  of  receipt  of 
notification. 

MMS  Response:  The  MMS  agrees  and 
has  changed  the  official  notificationj 
period  to  60  days.  As  an  additional  ' 
notification  procedure,  MMS  has  and 
will  continue  to  send  updates  to  the 
conversion  schedule  to  each  operator 
when  and  if  they  occur,  bidividual 
companies  are  welcome  to  identify  and 
inform  MMS  of  official  designees  to 
receive  conversion  correspondence.  ^  ■ 

One  commenter  requested  that      ' 
conversion  phases  not  include  areas 
smaller  dian  a  State  because  this  may 
fragment  a  company's  recordkeeping 
procedures. 

MMS  Response:  The  MMS  agrees  and, 
except  for  an  initial  pilot  phase  of 
leases/agreements  under  the  jurisdiction 
of  BLM's  Rawlins  (Wyoming)  District 
Office,  conversion  phases  will  include 
areas  at  least  as  large  as  one  State,  j 

One  commenter  stated  that  any 
further  changes  to  onshore  reporting 
requirements  should  require  new     1 
regulations.  I  ' 

MMS  Response:  The  MMS  agrees  that 
any  further  substantial  changes  should 
require  publication  of  both  proposed 
and  final  regulations. 

One  commenter  requested  that  once 
the  initial  phase  of  conversion  is 
underway,  operators  be  given  the  option 
of  reporting  their  unconverted  leases/ 
agreements  to  BLM  on  either  the 
existing  production  report  (BLM  Form 
3160-6]  or  the  Form  MMS-3160. 

MMS  Response:  The  BLM  and  MMS 
agree  and  have  changed  the  provisions 
of  43  CFR  Part  3160  to  reflect  this  option. 
The  BLM  tvill  accept  either  the  Form 
MMS-3160  or  the  BLM  Form  3160-6  for 
unconverted  leases/agreements  once 
the  initial  phase  of  conversion  is      ■ 
underway. 

Three  commenters  thought  that  any 
present  or  future  requirement  to  submit 
reports  detailing  gas  analysis  and/ or 
operations  at  gas  or  fractionation  plants 
is  not  justified.  One  of  these  commenters 
further  stated  that  there  is  no 
justification  for  requiring  these  reports 
from  those  companies  reporting  onshore 


operations  on  standard  PAAS  forms, 
while  not  requiring  these  reports  from 
other  companies. 

MMS  Response:  The  Department  is 
currently  assessing  the  usefulness  and 
cost  effectiveness  of  requiring  gas 
analysis  and  gas/fractionation  plant 
reports  for  onshore  production.  The 
MMS  provides  companies  who  currently 
report  (m  standard  PAAS  forms 
(including  gas  analysis  and  plant 
reports)  tiie  option  of  continuing  such 
reporting  or  adopting  the  Form  MMS- 
3160  as  the  onshore  production  report. 

The  Council  of  Energy  Resource 
Tribes  thought  th«t  MMS's  intended 
treatment  of  confidential  production 
data  was  appropriate.  One  commenter 
stated  that  no  production  data  should  be 
treated  as  confidential,  wfaile  another 
commenter  felt  that  all  prodnctian  data 
should  be  treated  as  confidenhaL  One 
commenter  stated  that  all  Indian 
production  data  is  confidential  in 
nature.  Two  additional  commenters 
stated  that  MMS  should  allow  operators 
to  label  certain  reports  as  confidential 
and  honor  these  requests  for 
confidential  treatment 

MMS  Response:  It  is  MMS's  position 
that  production  data  related  to  Federal 
leases/agreements  and  Indian  leases 
involved  in  a  unitization  or 
communitization  agreement  containing 
non-Indian  leases  are  not  confidential  in 
nature.  The  basis  for  this  position  is  that 
the  data  are  nonfiscal  in  nature  and  are 
generally  available  through  commercial 
information  services  or  through  State 
governmental  agencies.  Production  data 
bom  Indian  leases  involved  in 
agreements  that  include  non-Indian 
leases  are  not  considered  confidential 
because  production  data  from  the  aortire 
agreement  and  from  the  non-Indian 
leases  is  likely  to  be  publicly  available. 
Because  this  data  is  available,  the 
production  data  on  the  Indian  leases 
could  be  determined.  However,  an 
exception  to  this  position  may  be  certain 
production  data  specifically  protected 
by  statute.  For  example,  the  Indian 
Mineral  Development  Act  of  1982 
(IMDA),  25  U3.C.  2101-2108,  states  that 
"*  *  *  information  possessed  by  ^ 
Department  regarding  *  *  *  the 
production,  products  or  proceeds 
thereof,  shaU  be  held  by  the 
[Department]  as  a  privileged  proprietary 
information  of  the  affected  Indian  or 
Indian  Tribe."  This  language  may 
require  the  Department  to  protect 
production  data  related  to  any  IMDA 
leases  which  may  be  involved  in  units 
including  non-Indian  leases. 

Production  data  from  leases/ 
agreements  that  have  only  Indian 
interests  will  be  considered  ctmfidentiaL 
This  position  is  based  on  extensive 


Departmental  precedent  mridi  regard  to 
Indian  mineral  lease  data.  Certain  data 
that  industry  claims  as  confidential, 
such  as  "tight  hole"  data  or  test 
production  data  will  be  protected  if 
MMS  so  classifies  the  data.  Operators 
must  petition  MMS  for  such 
classifications,  which  will  be  reviewed 
on  a  case-by-case  basis.  Requests  for 
confidential  classification  most  be 
submitted  in  writing  to  the  Chief. 
Production  Accounting  Division,  Royalty 
Management  Program.  MMS,  prior  to 
submitting  the  first  report  for  which 
confidential  status  is  desired.  Requests 
must  provide  justification  why  the  data 
should  be  designated  as  confidentiaL 

A  new  subsection  has  been  added  to 
30  CFR  21&50  stating  that  all  other 
information  will  be  released. 

Two  commenters  requested  that  the 
Department  consider  well-level 
reporting  of  sales  volumes  and  quality  in 
addition  to  the  currentfy-reported  well 
production  volumes  and  lease/ 
agreement  sales  volumes/qnality  data. 

MMS  Response:  Implementation  of 
this  proposal  would  require  more 
-detailed  onshore  production  reporting 
and  would,  therefore,  cause  impacts  to 
Departmental  Agencies  (BLM  and  MMS] 
and  industry.  The  Department  is 
currenUy  assessing  these  impacts.  If  a 
decision  is  made  to  implement  the 
proposal  a  separate  proposed 
rulemaking  would  be  issued  and 
comments  would  be  solicited. 

Two  commenters  expressed  concern 
that  production  data  will  not  be 
expeditiously  provided  to  royalty 
owners.  One  of  these  commenters  stated 
that  a  3-  to  &-month  delay  in  receiving 
the  information  will  occur  because  of 
this  delay.  This  commenter  requested 
that  MMS  require  operators  to  submit 
reports  both  to  roy^ty  owners  and  to 
MMS. 

MMS  Response-  Onshore  production 
reports  will  be  due  on  or  before  the  15th 
day  of  the  second  month  following  the 
period  of  production.  After  the  end  of 
this  month,  MMS  will  send  the 
production  data  to  States,  tribes,  and 
BIA.  The  MMS  feels  that  this  constitutes 
expeditious  provision  of  data  to  royalty 
owners.  In  addition,  MMS  will  provide 
the  production  data  to  BLM  on  a  bi- 
weekly basis.  The  MMS  does  not  require 
duplicate  submission  of  reports  and  will 
not  interfere  with  arrangements  by 
royalty  ovniers  to  acquire  such  reports 
from  operators. 

One  commenter  expressed  concern 
that  royalty  owners  would  have  more 
difficulty  than  now  exists  in  gaining 
access  to  source  documents  for 
production  data. 


MMS  Response:  The  MMS  will 
provide  monthly  reports  of  production 
data  to  offices  of  State  and  tribal  royalty 
owners  and  to  the  BIA  for  tribal  and 
individual  Indian  royalty  owners.  These 
reports,  which  will  be  sent  directly  to 
state,  tribal,  and  BIA  offices,  will 
eliminate  the  current  necessity  of 
royalty  owners  having  to  ccmtact  BLM 
offices  for  production  data.  This  service, 
which  the  Department  has  not  provided 
in  the  past,  will  especially  benefit  those 
royalty  owners  Hving  far  from  BLM 
offices.  Overall,  access  to  production 
data  by  royalty  ovvners  will  be 
improved. 

One  commenter  stated  that  BIA 
should  be  allowed  to  provide  comments 
on  the  onshore  production  system  and 
that  ti-aining  in  the  use  of  the  system 
should  be  provided  to  tribal  personnel. 

MMS  Response:  The  MMS  agrees. 
The  BIA  has  been  involved  and  has 
received  and  commented  on  the  fmnat 
of  reports  planned  for  distribution  to 
tribes  and  BIA.  Upon  request,  tribal 
personnel  will  be  provided  training  in 
production  reporting  requirements, 
system  processing,  and  content  and 
meaning  of  output  reports  provided  to 
tribes  and  BLA. 

IV.  Conversion  Schedule 

A  phased  conversion  schedule  will  be 
followed  to  accomplish  the  transfer  of 
production  accounting  from  BLM  to 
MMS.  Due  to  the  phased  conversion,  the 
existing  BLM  regulations  at  43  CFR  Part 
3160  will  remain  in  effect  until  the 
conversion  is  completed.  However,  this 
final  rule  amends  43  CFR  Part  3160  to 
provide  instructions  to  operators  during 
the  conversion.  Operators  are  required 
to  continue  reporting  production  data  to 
BLM  on  BLM  Form  3160-6  until  such 
time  as  they  are  notifiml  to  begin 
reporting  to  MMS.  Notification  will 
include  start-up  schedules,  specific 
reporting  guidelines,  and  facsimile 
(sample]  reports  to  guide  initial 
reporting. 

In  Phase  la  of  the  conversion 
schedule,  only  production  reports  (Form 
MMS-3160]  related  to  production  on 
leases/agreements  under  the  jurisdiction 
of  the  Rawlins,  Wyoming,  BLM  District 
Office  will  be  due  for  receipt  by  MMS  in 
Lakewood.  Colorado.  In  Phase  lb  of  the 
schedule,  only  reports  under  the 
jurisdiction  of  the  Cok)rado,  Montana, 
and  Utah  BLM  State  Offices  and  the 
remaining  reports  under  the  jurisdiction 
of  the  Wyoming  BLM  State  Office  will 
be  due  for  receipt  by  MMS.  In  Phase  2, 
production  reports  related  to  production 
on  leases/agreements  under  die 
jurisdiction  of  the  Eastern  States, 
Nevada,  California,  and  Alaska  BLM 
Statje  Offices  will  be  due  for  receipt  by 


MMS.  In  Phase  3,  production  reports 
related  to  production  on  leases/ 
agreements  under  the  jurisdiction  of  the 
BLM  Tulsa  District  Office  will  be  due  for 
receipt  by  MMS.  In  Phase  4.  production 
reports  related  to  production  on  all  other 
leases/agreements  under  the  jurisdiction 
of  the  New  Mexico  BLM  State  Office 
will  be  due  for  receipt  by  MMS. 

The  effective  date  of  this  final  rule  is 
June  1, 198a  Consequentiy,  all  operators 
of  leases  under  the  jurisdiction  of  the 
Rawlins,  Wyoming.  BLM  District  Office 
(Phase  la  of  the  conversion  schedule], 
should  begin  reporting  onshore 
production  data  to  MMS  on  the  new 
Form  MM&-3160  for  the  April  1088 
report  month,  due  to  MMS  by  ]une  15, 
1988.  The  MMS  will  publish  a  notice  in 
the  Federal  Register  on  the  receipt  due 
date  tot  the  other  phases  of  the 
conversion  schedule  at  least  60  days 
prior  to  the  date  required.  Each  operator 
will  be  given  written  notice  to  begin 
reporting  to  MMS  on  the  Form  MMS- 
3160  at  least  60  days  before  the 
beginning  of  the  production  month  for 
which  they  are  being  converted. 

The  conversion  schedule  may  be 
delayed  if  BLM  or  MMS  experiences 
significant  difficulty  in  preparatory  work 
related  to  this  transfer  of 
responsibilities.  Likewise,  .the 
conversion  schedule  may  be  delayed  if 
the  error  rate  for  reports  in  any  phase 
remains  at  a  high  level  for  3  months 
after  conversion. 

Operators  submitting  corrected/ 
amended  reports  for  reporting  periods 
prior  to  the  effective  date  of  this  rule 
should  suhmit  them  to  the  appropriate 
BLM  office.  Those  reports  may  be 
submitted  on  either  the  Form  MMS-3160 
or  Form  BLM  3160-6.  However,  all 
corrected/amended  reports  for  prior 
periods  must  show  the  same  well 
numbers  as  shown  on  the  original 
submission. 

V.  Procedural  Matters 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  E.0. 12291  and  certifies 
that  this  document  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.\.  This  final  rulemaking 
establishes  in  MMS  regulations  a 
reporting  requirement  that  cunendy 
exists  in  BLM  regulations,  with  a  few 
additions  to  the  information  collection 


requirements. 


Administrative  Procedure  Act 

Congress  has  recognized  the  need  for 
MMS  to  improve  its  production 
accounting  system.  "The  MMS  needs  to 
begin  implementation  of  the  conversion 
as  soon  as  possible,  and  since  the  new 
reporting  requirements  are  not  a 
significant  change,  MMS  has  determined 
that  in  accordance  widi  5  U.S.C.  553(d), 
there  is  good  cause  to  make  this  rule 
effective  June  1. 1988. 

Paperwork  Reduction  Act  of  1980 

The  information  collection 
requirements  contained  in  §  216.50  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB]  under 
44  U.S.C.  3501  et  seq.  and  assigned 
clearance  number  1010-0040. 

National  Environmentat  Policy  Act  of 
1969 

The  Department  of  the  Interior  has 
determined  that  this  action  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quaUty  of  the 
htunan  environment.  Therefore,  an 
environmental  impact  statement  is  not 
required  under  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C]). 

List  of  Subjects 

30  CFR  Port  210 

Coal,  Continental  shelf,  Geothermal 
energy.  Government  contracts,  Indian 
lands.  Mineral  royalties,  Natin^l  gas. 
Petroleum,  Public  lands-mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

30  CFR  Part  216 

Coal,  Continental  shelf,  Geothermal 
energy,  Government  contracts,  Indian 
lands.  Mineral  royalties.  Natural  gas. 
Penalties,  Petroleiun,  Public  lands — 
mineral  resources,  Reporting  and 
recordkeeping  requirements. 

43  CFR  Part  3160 

Government  contracts,  Indian-lands, 
Mineral  royalties.  Oil  and  gas 
exploration,  Penalties.  Public  lands- 
mineral  resources.  Reporting  and 
recordkeeping  requirements. 

Date:  April  21. 1988. 

JaiDM  E.  CMon, 

Deputy  Assistant  Secretary,  Land  and 
Minerals  Management 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  Parts  210  and  216  and 
43  CFR  Part  3160  are  amended  as  set 
forth  below: 
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TTTLE  30-IIINERAL  RESOURCES 

CHAPTER  II— MINERALS  MANAQEMENT 
SERVICE.  DEPARTMENT  OF  THE  INTERIOR 

SUBCHAPTER  A-ROYALTY  i 

MANAGEMENT 

PART  210-FORMS  AND  REPORTS 

1.  The  authority  citation  for  Part  210 
continues  to  read  as  follows: 

Authority:  25  U.S.C.  396  et  seq.:  25  U.S.C. 
396a  et  seq.:  25  U^C.  ZlOl  et  seq.;  30  U.S.C 
IBl  et  seq.:  30  U.S.C.  351  et  seq.:  30  U.S.C. 
1001  et  seq.:  30  U.S.C  1701  et  seq.:  43  U.S.C 
1301  et  seq.:  43  U.S.C  1331  et  seq.:  and  43 
U.S.C  1801  et  seq. 

2.  Section  210.53(a)  is  revised  to  read 
as  follows: 

§2iaS3    RapoftIng  InstfucUona.  I 

(a)  Specific  gui(^nce  on  how  to 
prepare  and  submit  required  information 
collection  reports  and  forms  to  MMS  is 
contained  in  the  Auditing  and  Financial 
System  (AFS)  Oil  and  Gas  Payor 
Handbook.  Production  Accounting  and 
Auditing  System  (PAASJ  Reporter 
Handbook,  and  PAAS  Onshore  Oil  and 
Gas  Reporter  Handbook  which  are 
available  from:  Minerals  Management 
Service,  Attention:  Lessee(or  Reporter) 
Contact  Branch.  P.O.  Box  ITlia  Denver. 
Colorado  60217. 


PART  216-PROOUCTION 
ACCOUNTINQ 


1.  The  authority  citation  for  Part  216 
continues  to  read  as  follows: 

Authority:  25  U.S.C.  396  et  seq.:  25  U.S.C 
396a  et  seq.:  25  U.S.C  2101  et  seq.:  30  U.S.C. 
181  et  seq.:  30  U.&C.  351  et  seq.:  30  U.S.C. 
1001  et  seq..  30  U.S.C.  1701  el  seq.:  43  U.S.C 
1301  et  seq.:  43  U.S.C  1331  et  seq.:  and  43 
U.S.C.  1801  et  seq. 

2.  Section  216.10  is  revised  to  read  as 
follows: 


Form  No.,  noma  and  liinQ  data 


S  216.10    Into 

The  information  collection 
requirements  contained  in  Part  216  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
44  U.S.C.  3601  et  seq.  The  forms  and 
approved  OMB  clearance  numbers  are 
as  follows: 


Fdnn  No.,  name  and  fiing  date 


OMB  No. 


MMS-3160— MonttHy  Report  of  Opar-  | 

ations— <lue  t>y  the  istti  day  o(  ttw 

second  month  foNoiMno  ^^  produc- 

tioo  morth 1010-0040 

MMS-4050— Mme  Intomwtion  | 

Repon— due  at  the  request  o<  MMS 

during  the  initial  conversion  ol  Sm 

mineyiaase  to  the  PAAS ^..^   101(MX)63 


MM$-405i-f8c«ty    and    Meaaur*- 

ment  Information  Fonn  ami  Supple- 
ment—due  at  Che  request  ol  MMS 
during  the  inibal  conversion  ol  the 
facility  and  meaaurement  device 
operators  to  ttw  PAAS  

MMS-4052— WeN  Inlonnalion  Form- 
due  at  the  request  of  MMS  dunng 
ttte  initial  corrversion  ol  ttw  lease 
afKl  agreement  operators  to  the 
PAAS 

MMS-4053— First  Purcheaar  Report- 
due  at  Ihe  requeat  ol  MMS     

MMS-40S4— 01  and  Gas  Operatona 
Report— due  tiy  the  iSttt  day  ol  the 
second  month  loNowing  the  produc- 
tion month „.. 

MMS-4055-Gas  Analysis  Report- 
due  l>y  the  15th  day  of  the  second 
month    (olkNMng    iha    produdnn 


MMS-4056— Gas  Plant  Operations 
Report— due  l>y  the  15th  ctay  ol  the 
second  month  foHowng  the  produc- 
tion month. _ 

MMS-4057— Fractionation  Plant  Op- 
erations Report— due  t>y  ttw  15th 
day  ol  the  second  month  foNownng 
the  production  month   

MMS-405a-Produdton  Allocation 
Schedule  Report— due  by  the  15th 
day  ol  the  aecond  mortth  foSOMWig 
ttw  producaon  month    

MMS-4059— Solid  Mmerals  Operation 
Report— due  by  the  ISth  d^  ol  the 
second  mortlh  loHoiwng  the  produc- 
tion montti» ...» »...»......„.. 

MMS-4060— Solid  Minerals  FaciMy 
Repon— <Jue  by  the  15th  day  ol  the 
second  month  loHowirtg  the  produc- 
tion month »».. » 

MMS-406i-APt  Wal  Number 
Change  Report— due  10  days  prior 
to  submission  of  Fonn  MMS-40S4... 


OMB  No. 


1010-0040 

1010^)040 
1010-0040 

1010-0040 

1010-0040 

1010-0040 

1010-0040 

1010-0040 

1010-0063 

1010-0063 
1010-0040 


The  information  is  being  collncted  by 
the  Department  of  the  Interior  to  meet 
its  congressionally  mandated  accounting 
and  audit  responsibilities  relating  to 
Federal  and  Indian  mineral  royalty 
management.  The  information  collected 
will  be  used  to  permit  accounting  and 
auditing  of  production  information 
submitted  by  the  reporter  for  mineral 
production  fit)m  Federal  and  Indian 
leases  and  federally  approved 
agreements.  The  reports  are  mandatory. 
Information  reporting  forms  are 
available  from  MMS.  Requests  shall  be 
addressed  to:  Minerals  Management 
Service,  Royalty  Management  Program. 
P.O.  Box  ITlia  Denver,  Colorado  80217. 
3.  Section  216.15  is  revised  to  read  as 
follows: 

9216.15    Reporting  Instnictlons. 

(a)  Specific  guidance  on  how  to 
prepare  and  submit  required  information 
collection  reports  and  forms  to  MMS  is 
contained  in  the  Production  Accounting 
and  Auditing  System  (PAAS)  Reporter 
Handbook,  and  PAAS  Onshore  Oil  and 
Gas  Reporter  Handbook,  which  are 
available  from:  Minerals  Management 
Service.  Attention:  Reporter  Contact 


Branch.  P.O.  Box  17110,  Denver. 
Colorado  80217. 

(b)  Production  reporters  should  refer 
to  these  handbooks  for  specific  guidance 
with  respect  to  production  reporting 
requirements.  If  additional  information  • 
is  required,  the  reporter  should  contact 
the  MMS  Reporter  Contact  Branch  at  the 
above  address.  The  telephone  number  is 
listed  in  the  handbooks. 

4.  Section  2ie.40(c)  is  revised  to  read 
as  follows: 


S216l40    AsMMiiMntsforincorrvctor 
faaorta  and  Mhira  to  raoort. 


(c)  For  purposes  of  oil  and  gas 
reporting  under  the  PAAS,  a  report  is 
defined  as  each  line  of  production 
information  required  on  the  Monthly 
Report  of  Operations  (Form  MMS-3ieo), 
Oil  and  Gas  Operations  Report  (Form 
MMS-40S4),  Gas  Analysis  Report  (Form 
MMS-4055),  Gas  Plant  Operations 
Report  (Form  MMS-4056i.  Fractionation 
Plant  Operations  Report  (Form  MMS- 
4057),  and  Production  Allocation 
Schedule  Report  (Form  MMS-4058). 
*        *        •        «        * 

5.  Section  216.50  is  added  to  read  as 
follows: 

S216.50   Monthly fport of opftttona. 

(a)  Notwithstanding  the  provisions  of 
SS  216.6(e)  and  216.20  of  this  part,  an 
operator  will  be  required  to  comply  with 
the  requirements  of  this  section  at  the 
beginning  of  the  production  month  that 
is  more  than  60  days  after  MMS  notifies 
the  operator  that  it  is  subject  to  the 
requirements  of  this  section.  Until  this 
section  is  applicable,  operators  shall 
continue  to  be  subject  to  the  reporting 
requirements  of  43  CFR  Part  3160. 

(b)  A  Monthly  Report  of  Operations 
(Form  MMS-3160)  must  be  filed  by  each 
operator  of  each  onshore  Federal  or 
Indian  lease  or  agreement  containing  at 
least  one  well  not  permanently  plugged 
and  abandoned  unless  production  data 
is  authorized  to  be  reported  on  Form 
MMS-4054.  This  requirement  does  not 
apply  to  reporting  of  operations  of  gas 
storage  agreements,  which  will  continue 
to  be  reported  to  the  appropriate  BLM 
Office.  A  completed  Form  MMS-3160 
must  be  filed  for  each  calendar  month, 
begiiming  with  the  month  in  which 
drilling  operations  are  initiated,  and 
must  be  filed  on  or  before  the  15th  day 
of  the  second  month  following  the 
month  being  reported  until  the  lease  or 
agreement  is  terminated,  or  the  last  well 
is  approved  as  permanently  plugged  or 
abandoned  by  BLM,  or  until  monthly 
omission  of  the  report  is  authorized  by 
the  MMS.  The  MMS  may  grant  time 
extensions  for  filing  Form  MMS-3160  on 
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a  case-by-case  basis  upon  written 
request  to  the  Chief,  Production 
Accounting  Division,  Royalty 
Management  Program,  MMS. 

(c)  Specific  and  detailed  guidance  on 
how  to  prepare  and  submit  the  required 
production  data  on  the  Form  MMS-3160 
are  contained  in  the  MMS  PAAS 
Onshore  Oil  and  Gas  Reporter 
Handbook.  See  §  216.15  of  this  part. 

(d)(1)  Operators  abeady  reporting 
onshore  lease  production  data  to  MMS 
in  accordance  with  §  216.54  of  this  part 
on  the  effective  date  of  this  rule  may 
request  to  change  to  the  provisions  of 
this  section.  Any  request  to  change  to 
the  requirements  of  this  section  must  be 
made  by  advance  written  notice  to  MMS 
and  have  MMS  approval. 

(2)  An  operator  who  reports 
production  data  to  MMS  for  offshore 
leases  in  accordance  with  §  216.54  of 
this  part  may  request  to  report  for  its 
onshore  leases  in  accordance  with  the 
requirements  of  that  section.  Any  such 
request  must  be  made  by  advance 
written  notice  to  MMS  and  have  MMS 
approval. 

(e)(1)  Except  where  disclosure  is 
required  by  law.  information  submitted 
on  Form  MMS-3160  that  MMS  classifies 
as  confidential  will  be  protected  as  such 
by  both  MMS  and  BLM  for  the  period  of 
1  year.  Operators  must  petition  MMS  for 
each  lease  or  agreement  to  obtain  a 
confidential  classification  and  to  extend 
the  classification  period  beyond  1  year. 

(2)  Except  as  provided  by  statute, 
information  submitted  on  Form  MMS- 
3160  in  regard  to  Federal  leases  and 
Indian  leases  which  are  part  of  a  unit 
containing  non-Indian  leases  is  not 
considered  to  be  confidential. 

(3)  Except  where  disclosure  is 
required  by  law.  all  information 
submitted  on  Form  MMS-3160  in  regard 
to  Indian  leases,  other  than  those 
included  in  paragraph  (e)(2)  of  this 
section,  will  be  considered  to  be 
confidential. 

(4)  Except  as  provided  in  this 
subsection,  all  other  information  will  be 
released. 

TITLE  43-PUBLIC  LANDS:  INTERIOR 

CHAPTER  11— BUREAU  OF  LAND 
MANAGEMENT.  DEPARTMENT  OF  THE 
INTERIOR 

PART  3160-ONSHORE  (ML  AND  GAS 
0PERATI0NS-<3ENERAt 

1.  The  authority  citation  for  Part  3160 
continues  to  read  as  follows: 

Authority:  The  Mineral  Lands  Leasing  Act 
of  1920,  as  amended  and  supplemented  (30 
U.S.C.  181  et  seq.),  the  Mineral  Leasing  Act 
for  Acquired  Lands,  as  amended  (30  U.S.C. 
351-359),  the  Act  of  May  21. 1930  (30  U.S.C. 
301-306),  the  Act  of  March  3, 1909,  as 


amended  (25  U5.C  396),  the  Act  of  May  11, 
1938,  as  amended  (25  U.S.C.  396a-398q).  the 
Act  of  February  28, 1891,  as  amended  (25 
U.S.C.  397),  the  Act  of  May  29, 1924  (25  U.S.C 
398).  the  Act  of  March  3, 1927  (25  U.S.C.  396»- 
396e).  tlie  Act  of  June  3a  1919.  as  amended 
(25  U.S.C.  399),  R.S.  $  441  (43  U.S.C  1457),  see 
also  Attorney  General's  Opinion  of  April  2, 
1941  (40  Op.  Atty.  Geo.  41),  the  Federal 
Property  and  Administrative  Services  Act  of 
1949,  as  amended  (40  U.S.C.  471  et  seq.).  the 
National  Ervironmental  Policy  Act  of  1969,  as 
amended  (42  UJS.C.  4321  et  seq.).  the  Act  of 
December  12, 1980  (42  U.S.C  6S08),  the 
Combined  Hydrocarbon  Leasing  Act  <a  1981 
(Pub.  L.  97-78):  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982  (30  U.S.C. 
1701  et  seq.);  and  the  Indian  Mineral 
Development  Act  of  1962  (25  USJC  2102). 

2.  Section  3162.4-3  of  Subpart  3162— 
Requirements  for  Lessees  and 
Operators,  is  amended  by  adding  two 
sentences  at  the  beginning  of  the 
introductory  text  to  read  as  follows: 

S316Z4-3    Monthly  report  of  operations 
IForm  3160-61. 

Hie  operator  shall  report  production 
data  to  BLM  in  accordance  with  the 
requirements  of  this  section  until 
required  to  begin  reporting  to  MMS 
pursuant  to  30  CFR  2ia5a  When 
reporting  production  data  to  BLM  in 
accordance  with  the  requirements  of 
this  section,  the  operator  shall  either  use 
Form  BLM  3160-6  or  Form  MMS- 
3160.  •  *  * 
*     _   •        •        *        * 

[FR  Doc.  88-10123  Filed  5-6-88: 8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  OMca 

37  CFR  Parts  1  and  2 

[Docket  No.  80480-6080] 

Communications  with  the  Office  of  tf>e 
Solicttor 

aqency:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Final  rule;  technical 

amendments. 

summary:  On  March  24. 1987,  final  rules 
regarding  the  address  of  certain 
communications  to  the  Patent  and 
Trademark  Office  were  issued.  (52  FR 
9394,  March  24. 1987.)  Also,  on  March  7, 
1985  and  August  11, 1986,  final  rules 
regarding  the  court  review  of  decisions 
by  the  Patent  and  Trademark  Office 
Board  of  Patent  Appeals  and 
Interferences  and  the  Trademark  Trial 
and  Appeal  Board,  respectively,  were 
issued.  (50  FR  9383,  March  7, 1985  and  51 
FR  28710,  August  11. 1987.) 


This  notice  makes  technical 
connections  to  §S  1.1, 1-302,  and  2.145(b] 
by  specifying  the  address  to  which 
correspondence  should  be  sent  to  the 
Office  of  the  Solicitor.  The  change 
reflects  existing  practice  consistent  with 
rules  of  court  governing  service  of  court 
papers  on  the  Solicitor.  The  change  also 
will  expedite  the  processing  of  other 
non-court  communications  with  the 
Office  of  the  Solicitor. 
EFFECTIVE  DATE:  |une  9, 198& 
FOR  FURTHER  INFORMATION  CONTACT 

John  H.  Raubitschek  by  telephone  at 
(703)  557-4035  or  by  mail  marked  to  his 
attention  and  addressed  to  Box  8. 
Commissioner  of  Patents  and 
Trademarks,  Washington,  DC  20231. 
SUPPtfMENTARY  INFORMATION:  The 

Patent  and  Trademark  Office  (PTO) 
finds  for  good  cause  that  because  the 
technical  changes  made  by  this  rule  jvill 
have  no  substantive  effect,  it  is 
unnecessary  to  seek  prior  public 
comment  of  this  rule  under  5  U.S.C.  553. 
Because  a  notice  of  proposed 
rulemaking  and  an  opportimity  for 
public  comment  is  not  required  for  this 
technical  amendment,  this  rule  is  also 
exempt  from  the  provisions  of  the 
Regulatory  Flexibility  Act  requiring  a 
regulatory  flexibility  analysis.  The  PTO 
has  determined  that  this  rule  is  not  a 
major  rule  within  the  meaning  of  section 
1(b)  of  Executive  Order  12291.  The  PTO 
has  also  determined  that  this  rule  has  no 
federalism  implications  affecting  the 
relationship  between  the  national 
government  and  the  States  as  outlined 
in  Executive  Order  12612.  This  rule  does 
not  contain  a  collection  of  information 
for  purposes  of  the  Paperwork 
Reduction  Act. 

List  of  Subjects  in  37  CFR  Parts  1  and  2 

Administrative  practice  and 
procedure,  Courts,  Inventions  and 
patents.  Trademarks. 

For  the  reasons  set  forth  above,  37 
CFR  Parts  1  and  2  are  amended  as 
follows: 

PART  1— RULES  OF  PRACTiCE  IN 
PATENT  CASES 

1.  The  authority  citation  for  37  CFR 
Part  1  continues- to  read  as  follows: 

Authority:  35  U.S.C.  6.  unless  otherwise 
noted. 

S1.1    [Amended] 

2.  Section  1.1  is  amended  by  adding 
new  paragraph  (g). 

(g)  All  commtmications  relating  to 
pending  litigation  which  are  required  by 
the  Federal  Rules  of  Civil  or  Appellate 
Procedure  or  by  a  rule  or  order  of  a 


16414  Federal  Regteter  /  Vol.  53.  No.  89  /  Monday.  May  9.  1988  /  Rules  and  Regulations 


Federal  Register  /  Vol.  53.  No.  89  /  Monday.  May  9.  1988  /  Rules  and  Regulations 


16415 


court  to  be  served  on  the  Solicitor  shall 
be  hand-delivered  to  thie  Office  of  the 
Solicitor  or  shall  be  mailed  to:  GHBice  of 
the  Solicitor.  P.O.  Box  15667,  Arlington. 
Virginia  22215  or  such  other  address  as 
may  be  designated  in  writing  in  the 
litigation.  All  other  communications  to 
the  Office  of  the  Solicitor  should  be 
addressed  to:  Box  8,  Commissioner  of 
Patents  and  Trademarks.  Washington. 
DC  20231.  Any  communication  which 
does  not  involve  pending  litigation 
which  is  received  at  P.O.  Box  15667  will 
not  be  filed  in  the  Office  but  will  be 
returned.  See  §S  1.3(a[c)  and  2.145(b)(3) 
for  filing  a  notice  of  appeal  to  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit. 

91-302   [AinwidMl] 

3.  Section  1.302  is  amended  by  adding 
new  paragraph  (c). 
***** 

(c)^  notice  of  appeal,  if  mailed  to  the 
Office,  shall  be  addressed  as  follows: 
Box  8,  Commissioner  of  Patents  and 
Trademarks,  Washington.  DC  20231. 

PART  2-RUtES  OF  PRACTICE  IN 
TRADEMARK  CASES 

4.  The  authority  citation  for  37  CFR 
Part  2  continues  to  read  as  follows: 

Autfaoritr  M  U.S.C  1123;  35  UJS.C.  8. 
unless  otherwise  noted.  j 

S2.U5    [Amendad] 

5.  Section  2.145(b)  is  amended  by 
adding  new  paragraph  (b)(3). 

***** 

(b)(3)  The  notice,  if  mailed  to  the 
Office,  shall  be  addressed  as  follows: 
Box  8.  Commissioner  of  Patents  and 
Trademarks.  Washington.  DC  20231. 

Date:  May  3. 1988.  . 

Donald ).  Quigg.  ' 

Assistant  Secretary  and  Commissioner  of 

Patents  and  Trademarks. 

[FR  Doc  88-10177  Filed  5-6-«8;  8:46  am] 

BNJJNQ  COOC  ISIO-M-H 


DEPARTyENT  OF  TRANSPORTATION 
Office  of  ttM  Secretary 
49CFRPart99  | 

[Dodwt  Na  16;  Amdt  Na  M-141  ' 

Employee  ReeponelbNitiet  and 
Conduct 

agency:  Department  of  Transportation. 
action:  Final  rule. 

SMSMAIlv:  This  rule  amends  49  CFR  Part 
99.  the  Department  of  Transportation's 


UMI 


regulations  governing  employee 
responsibilities  and  conduct  by  adding 
to  Appendix  A  an  exemption  from  the 
financial  interests  proscriptions  of 
section  208(a)  of  titie  18.  United  States 
Code,  for  participation  in  air  carrier 
frequent  flyers  or  similar  programs  by 
Department  of  Transportation  officials 
and  employees. 

DATES:  This  rule  is  effective  May  9. 1988. 
ran  RJRTHER  INFONMATION  CONTACT 

Marc  C.  Owen.-  Office  of  Environmental, 
Civil  Rights  and  General  Law,  Room 
10102.  Department  of  Transportation; 
400  Seventh  Sti^et,  SW..  Washington. 
DC  20590:  (202)  366-0161. 
•UPPiCMENTARV  INFOWMATION;  This 

amendment  exempts  frt>m  the  financial 
interests  proscriptions  of  section  206(a) 
of  titie  18.  United  States  Code, 
participation  in  air  carrier  frequent 
flyers  or  similar  programs  by 
Department  of  Transportation  officials 
and  employees.  Under  the  terms  of  these 
programs,  any  consumer  who  travels  a 
certain  amount  of  miles  via  a  particular 
air  carrier  is  eligible  to  receive 
additional  reduced  rate  air 
transportation  on  the  air  route  systems 
of  that  air  carrier.  Air  carriers  are 
regulated  and  otherwise  affected  by  the 
Department's  programs. 

'The  frequent  flyers  programs  are 
analogous  to  various  other  commercial 
discounts  carriers  make  available  to  the 
flying  public  at  large,  which  discounts 
the  Office  of  Government  Ethics  has 
ruled  do  not  violate  per  ae  the  Federal 
ethics  laws.  As  with  those  discounts, 
frequent  flyers  participants  may  obtain 
reduced  rate  airfare  subject  to  certain 
requirements  and  restrictions.  Both  the 
discounts  and  the  frequent  flyers 
programs  are  not  aimed  specifically  in 
any  way  at  Department  of 
Transportation  or  any  other  Federal 
employees.  The  principal  difference 
between  the  two  is  that  the  discounts 
provide  immediate  reductions  in  the  cost 
of  air  travel  while  the  frequent  flyers 
programs  provide  a  reduction  in  the 
future.  Furthermore,  the  fact  that  many 
discount  fares  require  purchas'e 
substantially  in  advance  of  use  and  are 
nonrefundable  make  the  frequent  flyers 
programs  and  these  discounts  even  less 
distinguishable. 

In  addition,  unlike  those  types  of 
financial  interests  to  which  the  18  U.S.C. 
208(a)  proscriptions  traditionally  apply, 
such  as  stockholdings  and  similar  tyjpes 
of  direct  investments  in  a  business 
concern,  the  fi^quent  flyers  programs 
require  no  collateral  or  other  type  of 
direct  financial  investment  in  the 


carrier.  Thus  the  loss  of  frequent  flyers 
credits  would  not  result  in  direct  out  of 
pocket  financial  loss  to  the  program 
participant. 

Under  these  circumstances,  the 
Department  has  concluded  that  frequent 
flyers  program  participation  results  only 
in  a  financial  interest,  if  any  can  be 
deemed  to  exist,  that  is  too  remote  and 
too  inconsequential  to  affect  the 
integrity  of  the  services  of  Departmental 
officers  and  employees.  This  exemption 
does  not  affect  any  Government  rules 
proscribing  employee  personal  use  of 
frequent  flyers  credits  earned  on  official 
business. 

Since  this  amendment  relates  to 
Departmental  procedures  and  practice, 
under  5  U.S.C.  553(b)(3)(A)  and  (d)(l).(3), 
notice  and  public  comment  on  it  are 
uimecessary  and  good  cause  exists  for 
making  it  effective  in  less  than  30  days 
after  publication  in  the  Federal  Renter. 
lliis  action  is  taken  pursuant  to 
authority  delegated  by  the  Secretary 
(see  memorandum  dated  May  4, 1988). 

Issued  in  Washington.  DC,  on  May  4. 1988. 

B.  Wayne  Vance. 

General  Counsel.  US.  Department  of 
Transportation. 

List  of  Subjects  in  49  CFR  Part  99 
Conflicts  of  interest.  Ethics. 

Accordingly.  49  CFR  Part  99. 
Employee  Responsibilities  and  Conduct, 
is  amended  to  read  as  foUoivs: 

PART99-(AMENDE01 

.  1.  The  authority  citation  for  Part  99  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  322;  E.0. 11222.  3  CFR 
1964-1965  Comp.,  p.  306. 

2. 49  CFR  Part  99  is  amended  by 
adding  to  Appendix  A  the  following  new 
paragraph  I.(a)(3): 

A|ipeiNlix  A    [Amended] 
I*  •  • 

(a)  •  •  • 

(3)  Participation  in  an  air  carrier  frequent 
flyers  or  substantially  similar  program  that  is 
available  to  the  general  public  on  the  same 
terms  and  conditions  and  involves  no  direct 
financial  interest  in  the  carrier,  such  as 
stockholdings  or  similar  types  of  investment 
interests. 

(FR  Doc.  8»-10339  Filed  5^6-88;  4:00  pm] 
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DEPARTMENT  OF  COMMERCE 
National  Oceanic  and  Atmoepheric 
Administration 
50  CFR  Part  661 
[Docfcet  Na  80482-8082] 

Ocean  Salmon  Rsheries  Off  ttie 
Coasts  of  Washington,  Oregon,  and 
Califomia 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  closure. 

summary:  NOAA  announces  the  closure 
of  the  commercial  salmon  fishery  in  the 
U.S.  exclusive  economic  zone  (EEZ) 
bom  Sisters  Rocks  to  Chetco  Point. 
Oregon,  at  midnight.  May  4. 1988.  to 
ensure  that  the  chinook  salmon  quota  is 
not  exceeded.  The  Director,  Nortiiwest 
Region,  NMFS  (Regional  Director),  has 
determined  in  consultation  with 
representatives  of  the  Pacific  Fishery 
Management  Council  and  the  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW)  that  the  commercial  fishery 
quota  of  7.500  chinook  salmon  for  tiie 
subarea  will  be  reached  by  that  time. 
The  closure  is  necessary  to  conform  to 
the  preseason  announcement  of  1988 
management  measures.  This  action  is 
intended  to  ensure  conservation  of 
chinook  salmon. 

effective  date:  Closure  of  the  U.S.  EEZ 
from  Sisters  Rocks  to  Chetco  Point. 
Oregon,  to  commercial  salmon  fishing  is 
effective  at  2400  hours  local  time.  May  4, 
1988.  Comments  on  this  closure  will  be 
received  until  May  19, 1988. 
address:  Comments  may  be  mailed  to 
Rolland  A.  Schmitten,  Director, 


Northwest  Region.  NMFS.  BIN  C15700, 
7600  Sand  Point  Way  NE.,  Seattie.  WA 
98115-0070.  Information  relevant  to  this 
notice  has  been  compiled  in  aggregate 
form  and  is  available  for  public  review 
during  business  hours  at  die  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rolland  A.  Schmitten  at  206-526-6150. 

SUPPLEMENTARY  INFORMATION: 

Regulations  governing  the  ocean  salmon 
fisheries  at  50  CFR  Part  661  specify  at 
S  661.21(a)(1)  tiiat  "When  a  quota  for  the 
commercial  or  the  recreational  fishery, 
or  both,  for  any  salmon  species  in  any 
portion  of  the  fishery  management  area 
is  projected  by  the  Regional  Director  to 
be  reached  on  or  by  a  certain  date,  the 
Secretary  will,  by  publishing  a  notice  in 
the  Federal  Register  under  §  661.23, 
close  the  commercial  or  recreational 
fishery,  or  both,  for  all  salmon  species  in 
the  portion  of  the  fishery  management 
area  to  which  the  quota  applies  as  of  the 
date  the  quota  is  projected  to  be 
reached." 

Management  measures  for  1988  were 
effective  on  May  1, 1988  (53  FR  16002, 
May  4, 1988).  The  1988  commercial 
fishery  for  all  salmon  except  coho  from 
Sisters  Rocks  to  Chetco  Point  Oregon, 
was  established  as  May  1. 1988.  through 
the  earlier  of  May  31, 1988,  or  the 
attaiiunent  of  a  quota  of  7,500  chinook 
salmon. 

Based  on  the  best  available 
information,  the  commercial  fishery 
catch  in  the  subarea  is  projected  to 
reach  the  7,500  chhtook  quota  by 
midnight.  May  4, 1988. 


Therefore,  NOAA  issues  this  notice  to 
close  the  commercial  salmon  fishery  in 
the  U.S.  EEZ  fix)m  Sisters  Rocks  to 
Chetco  Point,  Oregon,  effective 
midnight.  May  4, 1988.  This  notice  does 
not  apply  to  treaty  Indian  fisheries  or  to 
other  fisheries  which  may  be  operating 
in  other  areas. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council  and  ODFW 
regarding  a  closure  of  the  commercial 
fishery  between  Sisters  Rocks  and 
Chetco  Point,  Oregon.  The  ODFW 
representative  confirmed  that  Oregon 
will  close  the  commercial  fishery  in 
state  waters  adjacent  to  this  subarea  of 
the  EEZ  effective  midnight.  May  4, 1988. 

The  Secretary  has  determined  that 
good  cause  exists  for  issuing  this  notice 
without  affording  a  prior  opportunity  for 
public  comment.  Public  comments  will 
be  accepted,  however,  for  15  days  after 
the  effective  date  of  this  notice. 

Other  Matters 

This  action  is  authorized  by  50  CFR 
661.23  and  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries,  Fishing,  Indians. 
(16U.S.C.1801et5e9.) 

Dated:  May  4, 1988. 
Richard  H.  Schaefer, 

Director.  Office  of  Fisheries  Cotiservation  and 
Management.  National  Marine  Fisheries 
Service.  , 

[FR  Doc.  88-10250  Filed  S-t-88: 4:14  pm] 
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Proposed  Rules 


Federal  Regiatar 
Vol.  53.  No.  W 
Monday,  May  9,  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  tt>e  public  of  the 
proposed  issuance  of  mles  and 
regutalions.  The  purpose  of  these  notices 
is  to  give  inteiested  persons  an 
opportunity  to  pafidpatB  in  the  rule 
making  prior  to  the  adoption  of  ttw  final 
ailes. 


DEPARTMENT  OF  AGRICULTUf?E 
Famwfs  llonw  Administralion 
7  CFR  Part  1980 

Guaraiite«d  Loan  Program 

agency:  Fanners  Home  Administration, 

USDA. 

action:  Proposed  rule. 

summary:  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
amend  its  regulations  to  permit  the 
payment  of  estimated  loss  claims  while 
a  borrower  is  engaged  in  a 
reorganization  bankraptcy  at  the  time 
the  plan  is  confirmed  by  the  bankruptcy 
court,  and  at  the  completion  of  the 
bankruptcy  plan.  This  amendment  is 
needed  to  remove  an  administration 
barrier  to  allow  greater  participation  in 
the  guaranteed  loan  int)gram  and  to 
create  a  more  cost  effective  program  for 
the  Government.  , 

DATES:  Comments  must  be  submitted  on 
or  before  June  8, 1988. 
ADDRESSES:  Submit  written  comments, 
in  duplicate,  to  the  Office  of  the  Chief, 
Directives  Management  Branch,  Farmers 
Home  Administration,  USDA,  Room 
6348,  South  Agriculture  Building,  14th 
and  Independence  Avenue  SW.. 
Washington,  DC  20250.  All  written 
comments  made  pursuant  to  this  notice 
will  be  available  for  public  inspection 
under  regular  working  hours  at  the   , 
above  address.  The  collection  of      I 
information  requirements  contained  in 
this  rule  have  been  submitted  to  OMB 
for  review  under  section  3504(h]  of  the 
Paperwork  Reduction  Act  of  1980. 
Submit  comments  to  the  Office  of     I  ■ 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  | 
Attention:  Desk  Officer  for  the  Farmers 
Home  Administration,  Washington,  DC 
20503.  I 

FOR  FURTHER  INFORMATION  CONTACC 
Pandor  Hadjy,  Senior  Loan  Officer,  1 
Fanner  Program  Loan  Making  Division, 
USDA.  Room  5440-S,  Washington,  DC 
20250.  telephone  (202)  475-4017. 


SUPPLEMENTARY  INFORMATION: 

Classificatioa 

This  actitm  has  been  reviewed  tinder 
USDA  procedures  established  in 
Departmental  Regulation  1512-1  which 
Tiplements  Exectrtive  Order  12291:  and 
it  has  been  detennmed  to  be  non-major 
because  there  is  no  aimual  effect  on  the 
economy  of  $100  million  or  more;  or  a 
major  increase  in  cost  or  prices  for 
consmners,  individual  industry  agencies, 
or  geographic  regions,  or  sign^cant 
adverse  effects  on  competition, 
employment,  investHient  productivity, 
innovation,  or  on  the  ability  of  the 
United  States-based- enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

IntergovennaeBtal  Consuhatioa 

1.  For  the  reasons  set  forth  in  the  final 
rule  related  to  Notice  7  CFR  Part  3015. 
Subpart  V  (48  PR  29115,  June  24. 1983) 
and  FmHA  Instruction  1940-J, 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities"  (December  23, 1983), 
Emergency  Loans,  Farm  Operating 
Loans,  and  Farm  Owmership  Loans  are 
excluded  with  the  exceptions  of 
nonfarm  enterprise  activity  from  the 
scope  of  Executive  Ordn- 12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

2.  The  Soil  and  Water  Loan  and 
Business  and  Industrial  Loan  Programs 
are  subject  to  the  provisions  of 
Executive  Order  12372  and  FmHA 
Instruction  1940-J. 

Programs  Affected 

These  changes  affect  the  following 
FmHA  programs  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance: 

10. 406  Farm  Operating  Loans 

10. 407  Farm  Ownership  Loans 
10. 416    Soil  and  Water  Loans 

10. 422    Business  and  Industrial  Loans 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  the 
proposed  action  does  not  constitute  a 
major  Federal  Action  significantly 
affecting  the  quality  of  the  human 
environment,  and  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969,  Pub.  L  91-190.  an 


Environmental  Impact  Statement  is  not 
required. 

Discussion  of  the  Proposed  Rule 

The  agency  is  proposing  to  amend  its 
guaranteed  loan  regtdations  to  permit 
the  payment  of  estimated  loss  claims, 
while  a  borrower  is  engaged  in  a 
reorganization  bankruptcy  at  the  time  a 
plan  is  coiArmed  by  the  bankruptcy 
court,  and  at  the  completion  of  the 
bankruptcy  plan,  with  regidar  annual 
payments  to  compensate  the  lender  for 
any  court  ordered  permanent  reduction 
in  the  interest  rate.  This  amendment  is 
needed  to  remove  an  administrative 
barrier  to  allow  greater  participation  in 
the  guaranteed  loan  program  and  to 
create  a  more  cost  effective  program  for 
the  Government.  Under  existing 
regulations,  the  only  alternative  in 
bankruptcy  reorganization  cases  is  to 
wait  until  the  loan  is  paid  in  full  which 
may  be  up  to  forty  years,  during  which 
time  the  lender  will  continue  to  accrue 
interest  on- the  principal  portion  of  the 
loan  which  was  written  off  by  the 
bankruptcy  court.  The  agency  would 
then  be  obligated  to  pay  on  the  loss 
sustained,  including  a  loss  of  accured 
interest  that  would  normally  be  at  a  rate 
in  excess  of  the  Government's  cost  of 
mmiey. 

In  a  bankruptcy  the  amount  or  terms 
of  the  debt  may  be  changed  by  a 
confirmed  reorganization  plan  resulting 
in  an  immediate  and  ascertainable  loss 
to  the  creditor.  It  is  more  eqiutable  that 
FmHA  as  the  guarantor  fulfill  its 
obligation  to  the  lender  at  the  time  the 
plan  is  confirmed  rather  than  waiting 
until  the  plan  is  completed.  On 
November  26, 1986.  the  United  States 
Congress  enacted  the  new  Chapter  12  of 
the  Bankruptcy  Code.  Under  this 
legislation,  farmers,  are  given  the 
opportimity  to  reorganize  their  finances 
based  on  the  value  of  the  property  held 
and  pay  off  their  delinquent  debts  over  a 
three  to  five  year  period  with  the 
balance  written  off,  rather  than  facing 
potential  liquidation.  Chapter  12  does 
not  allow  the  creditor  to  veto  the 
farmers'  reorganization  plan,  have  the 
bankruptcy  proceedings  dismissed,  or 
have  the  proceedings  converted  to  a 
Chapter  7  liquidation,  except  in  cases 
where  the  borrower  commits  fraud  in 
the  bankruptcy  plan. 

Although  participation  in  the 
guaranteed  loan  program  administered 
by  FmHA  is  increasing,  many  lenders 


are  becoming  reluctant  to  make 
agricultural  loans  and  business  and 
industry  loans  even  with  the  benefit  of  a 
Government  guarantee.  Lenders  that 
have  a  concentration  of  loan  protfolio  in 
agriculture  are  obviously  more 
vulnerable  when  farm  conditions 
deteriorate.  Also,  in  order  to  generate 
increased  revenue  to  cover  loan  losses 
lenders  must  increase  interest  rate  and 
deny  credit  to  certain  types  of 
applicants.  Farmers  and  rural 
businesses  are  then  faced  with  few 
alternative  sources  of  credit,  especially 
those  in  the  most  precarious  financial 
situations  who  must  obtain  operating 
credit  and  credit  necessary  in 
connection  with  debt  restructuring. 

List  of  Subjects  in  7  CFR  Part  1980 

Agriculture,  Loan  programs — 
agriculture 


Therefore,  Chapter  XVII,  Title  7,  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  1980-GENERAL 

1.  The  authority  citation  for  Part  1980 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989, 42  U.S.C.  1480;  5 
U.S.C.  301;  7  CFR  2.23;  7  CFR  Z70. 

Subpart  A— General 

§1980.68    [Redesigrurted  from  §  1980.67] 

2.  Existing  S  1980.67  is  redesignated  as 
§  1980.68  and  a  new  §  1980.67  is  added 
to  read  as  follows: 

§  1980.67    Bankruptcy. 

(a)  Reference.  Refer  to  Subpart  B.  C.  E 
or  F  of  tills  part.  Form  FmHA  449-30. 


"Loan  Note  Guarantee  Report  of  Loss," 
will  be  used  for  calculations  of  all 
estimated  and  final  loss  determinations. 
Payments  will  be  made  in  accordance 
with  applicable  FmHA  regulations. 

(b)  Lender's  option.  If  a  lender  has 
made  a  loan  or  line  of  credit  guaranteed 
by  FmHA  under  previous  regulations, 
and  the  borrower  has  filed  for  protection 
under  a  reorganization  bankruptcy,  the 
lender  has  the  option  of  requesting  an 
estimated  loss  payment  under  the 
provisions  of  this  part. 

3.  Appendix  B  is  revised  to  read  as 
follows: 

BIUJMO  CODE  UIKI-m 
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USDA-FmHA 
Fonii  FmHA  449  35 
(Rev.  4-8S) 


Type  of  Loan:  -_    -  . 

Applicable  7  CFR  Part  1980  Subpart 


fio$iU0it9 


Appendix  B 

FORM  APPROVED 
0MB  NO  a6;M)024 


LENDERS  AGREEMENT 


FmHA  Loan  IdenL  No. 


JLenderJ  of 


has  made  a  loan(s)  to 
.      (Borrower) 


amount  of  S 


.  as  evidenced  by 


,  in  the  principal. 
no1e(s) 


(include  Bond  as  appropriate]  descr  bed  as  follows 


The  United  States  of  America,  acting  through  Farmers  Home  Administration  (FmHA)  has  entered  into  a  •"Loan 
Note  Guarantee"  (Form  FmHA  449-34)  or  has  issued  a  "Conditional  Commitment  for  Guarantee"  (Form  FmHA 
449-14)  to  enter  into  a  Loan  Note  Guarantee  with  the  Lender  applicable  to  such  loan  to  participate  in  a 

.%  of  the  amount  of  the  principal 


percentage  of  any  loss  on  the  loan  not  to  exceed 

advance  and  any  interest  (including  any  loan  subsidy)  thereon.  The  terms  of  the  Loan  Note  Guarantee  are 
controlling.  In  order  to  facilitate  the  marketability  of  the  guaranteed  portion  of  the  loan  and  as  a  condition  for 
obtaining  a  guarantee  of  the  loan(s).  the  Lender  enters  into  this  agreement. 

THE  PARTIES  AGREE; 

I.       The  maximum  loss  covered  under  the  Loan  Note  Guarantee  will  not  exceed percent 

of  the  principal  and  accrued  interest  including  any  loan  subsidy  on  the  above  indebtedness. 
H.  Full  Faith  and  Credit.  The  Loan  Note  Guarantee  constitutes  an  obligation  supported  by  the  full  faith  and 
credit  of  the  United  States  and  is  incontestable  except  for  fraud  or  misrepresentation  of  which  the  Lender  has 
actual  knowledge  at  the  time  it  became  such  Lender  or  which  Lender  participates  in  or  condones.  Any  note 
which  provides  for  the  payment  of  interest  on  interest  shall  not  be  guaranteed.  Any  Loan  Note  Guarantee  or 
Assignment  Guarantee  Agreement  attached  to  or  relating  to  a  note  which  provides  for  payment  of  interest  on 
interest  is  void. 

The  Loan  Note  Guarantee  will  be  unenforceable  by  the  Lender  to  the  extent  any  loss  is  occasioned  by 
violation  of  usury  laws,  negligent  servicing,  or  failure  to  obtain  the  required  securitv  regardless  of  the  time  at 
which  FmHA  acquires  knowledge  of  the  foregoing.  Any  losses  will  be  unenforceable  by  the  Lender  to  the  extent 
that  loan  funds  are  used  for  purposes  other  than  those  specifically  approved  by  FmHA  in  its  Conditional 
Commitment  for  Guarantee.  Negligent  servicing  is  defined  as  the  failure  to  perform  those  services  which  a 
reasonably  prudent  Lender  would  perform  in  servicing  its  own  portfolio  of  loans  that  are  not  guaranteed.  The 
term  includes  not  only  the  concept  of  a  failure  to  act  but  also  not  acting  in  a  timely  manner  or  acting  in  a  manner 
contrary  to  the  manner  in  which  a  reasonably  prudent  lender  would  act  up  to  the  time  of  loan  maturity  or  until  a 
final  loss  is  paid. 
IIL     Lender's  Sale  or  Assignment  of  Guaranteed  Loan. 

a!  The  Lender  may  retain  all  of  the  guaranteed  loan.  The  Lender  is  not  permitted  to  sell  or  participate 
any  amount  of  the  guaranteed  or  unguaranteed  portion(s)  of  the  loan(s|  to  the  applicant  or  Borrower  or  members 
of  their  immediate  families,  their  officers,  directors,  stockholders,  other  owners,  or  any  parent,  subsidiary  or 
affiliate.  If  the  Lender  desires  to  market  all  or  part  of  the  guaranteed  portion  of  the  loan  at  or  subsequent  to  loan 
closing,  such  loan  must  not  be  in  default  as  set  forth  in  the  terms  of  the  notes.  The  Lender  may  proceed  under  the 
following  options: 


Thif  rrpon  conlaifit  c«nain  iiRr««f«ciitt  to  prtKid*  fulur*  rvpofi* and  infomMltoM  wiuth  mwtr  bv  mf^rri  lu  b\  thr  VrfiAM  in  ordt.' 
obttfin  the  beiwfit  ol  mn  FmHA  loan  |war«nic«  TH*»  aialafliciM  la  fwrmihtd  p«mMM  •«  PL  It-JII  


Federal  Register  /  Vol.  53.  No.  88  /  Monday,  May  9, 1988  /  Proposed  Rules 


1B«19 


1.  Asaignment.  Assign  all  or  part  !if  the  gaaranteed  portion  of  the  loan  to  one  or  more  Holders  by 
using  Form  FmHA  449-38.  "Assignment  Guarantee  Agreement.**  Holderfs),  upon  written  notice  to  Lender  and 
FmtuV,  may  reassign  the  unpaid  guaranteed  portion  of  the  loan  sold  diereunder.  Upon  such  notification  the 
assignee  shall  succeed  to  aH  ri^ts  and  obli^tions  of  the  HoMer(s)  thereunder.  If  this  portion  is  selected,  the 
Lender  mey  not  at  a  later  date  cause  to  be  issued  any  additional  notes. 

2.  Mdti-Note  System.  When  this  option  is  selected  by  the  Lender,  apon  disposition  the  Holder 
will  receive  one  of  the  BoiTOwer'sexecuted  notes  and  Form  FmHA  448-34,  "Loan  Note  Guarantee"  attached  to 
the  Borrower's  note.  However,  all  ririits  under  die  security  instruments  (including  personal  and/or  corpou  'e 
.^arantees)  will  remain  widi  the  Lender  and  in  all  cases  inure  to  its  anc  the  Govenunenfs  benefu 
notwithstanding  any  contrary  provisions  of  state  law. 

a.  At  Loan  clot  ing:  Provide  for  no  more  than  10  notes,  unless  th ;  Borrower  and  FmHA  agree 
otherwise,  for  the  gaaranteed  portion  and  one  note  for  the  unguaranteed  portion.  When  this  option  is  selected. 
FmHA  will  provide  the  Lender  with  a  Form  FmHA  449-34,  for  each  of  the  notes. 

b.  After  Loan  CJosiny 

fll  Upon  written  approval  by  FmHA,  the  Lender  may  cause  to  be  issued  a  series  of  new 
notes,  not  to  exceed  the  total  prt^vided  in  2.a.  above,  as  replacement  for  previous  y  issued  guaranteed  note(s) 
provided: 

(a)  The  Borrower  agrees  and  executes  the  new  notes. 

(b)  The  interest  rate  does  not  exceed  die  interest  rate  in  effect  v/hen  the  loan  was 
closed. 

(c)  The  maturity  of  the  loan  is  not  changed. 

(d)  FmHA  will  not  bear  any  expenses  that  may  be  incurred  in  refers.ice  to  such  re- 
issue of  notes. 

(e)  There  is  adequate  collateral  seeming  the  note(s). 

'   (f)  No  intervening  liens  have  arisen  or  have  been  perfected  and  t'-e  secured  Ken 
priority  remains  the  same. 
(2)    F  liHA  will  issue  the  appropriate  Loan  Note  Guarantees  to  r>e  attached  to  each  of  the 
notes  then  extant  in  exchtinge  for  the  original  Loan  Note  Guarantee  which  will  be  r.ancelled  by  FmHA. 

3.  Partidpattoas. 

i.  The  Lender  may  obtain  participation  in  its  loan  under  its  normal  operahna  procedures. 
Participation  means  a  sale  of  an  interest  in  the  loan  vdierein  die  Lender  retains  the  n  )te.  collateral  securing  the 
note,  and  all  responsibitty  for  loan  servicing  and  liquidation. 

b.  The  Lender  is  required  to  hold  in  its  own  portfolio  or  retain  a  minimum  of  10%  of  Farmer 
Program  loans  and  SX  far  Business  and  Industry  Program  loans  of  the  total  guaranteed  !oan(8)  amount.  The 
amount  required  to  be  retained  must  be  of  the  unguaranteed  portion  of  the  loan  and  cannot  be  participated  to 
another.  The  Lender  ma>  sell  the  remaining  amount  of  the  ai^aranteed  portion  of  the  loan,  except  for  Farmer 
Program  loans,  only  through  participation.  However,  the  Lender  will  always  retain  the  responsibility  for  loan 
servicing  and  liquidation. 

B.  When  a  guaranteed  portion  of  a  loan  is  sold  by  the  Lender  to  a  Holder(sl,  the  Holder(8)  shall 
thereupon  succeed  to  all  ri^ts  of  Lender  under  the  Loan  Note  Guarantee  to  the  e:;tent  of  the  portion  of  tiie 
loar  purchased.  Lender  wul  remain  bound  to  all  the  obligations  mder  the  Loan  Note  Guarantee,  and  this 
agn  ement.  and  the  FmHA  progran.  regulations  found  in  the  applicable  Subpart  of  Title  7  CFR  Part  198a  and  to 
future  FmHA  program  regulations  not  inconsistent  with  the  express  provisions  hereof. 

C.  Tlie  Holderjs)  upon  wiitten  notice  to  the  Lender  may  resell  the  unpaid  guaranteed  portion  of  the 
.Jean  sold  under  provision  lu  A. 

IV.  The  Lender  agrees  'oan  funds  will  be  used  for  the  purposes  authorized  in  the  applicable  Subpart  of  Title 
7  CFR  Part  1980  and  in  accordanie  with  Hm  terms  of  Form  FmHA  449-14. 

V.  The  Lender  certifies  Uut  none  of  its  officers  or  directors,  stockholders  or  oth«r  owners  has  a  substantial 
Financial  interest  in  the  borrower  The  Lender  certifies  diat  neither  the  Borrower  .or  its  officers  or  directors, 
stoddiolders.  or  other  owners  hat.  a  substantial  financial  interest  in  the  Lender. 

VI.  The  Lender  certifies  that  it  has  no  knowledge  of  airy  material  adverse  change,  financial  or  otherwise,  in 
the  Borrower.  Borrower's  business,  or  any  parent  subsidiaries,  or  affiliates  sine;  it  requested  a  Loan  Note 
Guarantee. 

VIL   Lender  certifies  tha'  a  loan  agreement  and/or  loan  instruments  concurred  in  by  FmHA  has  been  or  will 

be  signed  with  the  Borro^ver. 

VUI.  Lender  certifies  it  has  paid  tlie  required  guarantee  fee. 

IX.      Servidng. 

K.  The  Lender  will  service  the  entire  loan  and  will  remain  mortgagee  and/or  secured  party  of  record, 
not  withstanding  the  fact  that  ano  her  may  hold  a  portion  of  the  loan,  "rhe  entire  loan  wrill  be  secured  by  the 
same  security  with  equal  lien  priority  for  the  guaranteed  and  unguranteed  portions  of  the  loan.  Lender  may 
charge  Holder  a  servicing  fee.  The  unguaranteed  portion  of  a  loan  will  not  be  paid  first  nor  given  any 
preference  or  priority  over  the  gucanteed  portion  oi  the  loan. 

B.  Disposition  of  the  guaranteed  portion  of  a  loan  may  be  made  prior  to  full  disbursement,  completion  of 
sonstruction  and  aoquisttions  only  with  the  prior  written  approval  of  FmHA  Subsequent  to  fuU  disbursement. 
completion  of  construction,  and  acquisition,  tlie  guaranteed  portkm  of  the  loan  may  be  disposed  of  as  provided  herein. 
It  is  the  Lender's  responsibility  to  see  that  all  construction  is  properly  planned  before  cmy  work 
proceeds:  that  any  required  permits,  licenses  or  authorixationa  are  obtained  Irom  the  appropriate  regulatory 
agencies:  that  the  Borrower  has  obtained  contracts  through  acceptable  procurement  procedures:  that  periodic 
inspections  during  construction  are  made  and  that  FmHA's  concurrence  on  the  overall  development  schedule 
is  obtained. 
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C      Lender's  servicing  responsibilities  include,  but  are  not  limited  to: 

1.  Obtaining  compliance  with  th?  covenants  and  provisions  in  the  note,  loan  agreement,  security 
instruments,  and  anv  supplemental  agreements  and  notifying  in  *vriting  FmHA  and  the  Borrower  of  any 
violations.  None  of  the  aforesaid  Instruments  will  be  altered  without  FmHA's  prior  vmtten  concurrence.  The 
Leniler  must  service  the  loan  in  a  reasonable  and  prudent  manner. 

u  r  11  J  ^'  Receiving  all  payments  on  principal  and  interest  (including  any  loan  subsidy)  on  the  loan  as 
they  fall  due  and  promptly  remitting  and  accounting  to  any  Holder(s)  of  their  pro  rata  share  thereof  determined 
according  to  their  respective  interests  in  the  loan,  less  only  Lender's  servicing  fee.  The  loan  may  be 
reamortized  or  renewed  only  with  agreement  of  the  Lender  and  Hoiderfs)  of  the  guaranteed  portion  of  the  i-'an 
and  only  with  FmHA's  written  concurrence. 

3.      Inspecting  the  collateral  as  often  as  necessary  to  properly  service  the  loan. 

A.      Assuring  that  adequate  insurance  is  maintained.  This  includes  hazard  insurance  obtained  and 
maintained  with  a  loss  payable  clause  in  favor  of  the  Lender  as  the  mortgagee  or  secured  party. 
1  J    \     Assuring  that:  taxes,  assessment  or  ground  rents  against  or  aff  acting  collateral  are  paid;  the 

loan  and  collateral  are  protected  in  foreclosure,  bankruptcy,  receivership,  insolvency,  condemnation,  or  other 
litigation,  insurance  loss  payments,  condemnation  awards,  or  similar  proceeds  are  apphed  on  debts  in 
accordance  with  lien  priorities  on  which  the  guarantee  was  based,  or  to  rebuilding  or  oUierwise  acquiring 
needed  replacement  collateral  M\\h  the  written  approval  of  FmHA;  proceeds  fro  n  the  sale  or  other  disposition 
of  collateral  are  appl.ed  in  accordance  with  the  lien  priorities  on  which  the  guarantee  is  based,  except  that 
proceeds  from  the  disposition  cf  collateral,  such  a» machinery,  equipment,  fumitore  or  fixtures,  may  be  used  to 

acquire  property  of  similar  nature  in  value  up  to  S without  written  concurrence  of  FmHA:  the 

Borrower  comphes  witi  all  laws  and  ordinances  applicable  to  the  loan,  the  collateral  and  or  operating  of  the 
farm,  business  or  indu!  try. 

6.  Assurirg  that  if  personal  or  corporate  guarantees  are  part  of  the  collateral,  current  financial 
statements  from  such  Joan  guarantors  will  be  obtained  and  copies  provided  to  FmHA  tt  such  time  and 
frequency  as  required  oy  the  loan  agreement  or  Conditional  Commitment  for  Guarantee.  In  the  case  of 
guarantees  secured  by  i  oUateial.  assuring  the  security  is  properly  maintained. 

1  '■  .Ot'<«*"»'9  <h«  lien  coverage  and  hen  priorities  specified  by  the  Lender  and  agreed  to  by  FmHA. 
property  recording  or  rumfl  lien  or  notice  instruments  to  obtain  or  maintain  surh  lien  pnorities  durins  the 
existence  of  the  guarantee  by  FmHA.  * 

a     Assuring  that  the  Borrower  obtains  marketable  title  to  the  collateral. 

9.  Assuring  that  the  Borrower  (any  party  liable)  is  not  released  from  liability  for  all  or  any  part  of 
the  loan,  except  m  accordance  with  FmHA  regulations. 

L  P-  *^ovid  ng  FmHA  Finance  Office  with  loan  status  reports  semiHnnually  as  of  June  30  and 
December  31  on  Form  FmHA  1980-41.  "Guaranteed  Loan  Status  Report." 

11.    Obtaining  from  the  Borrower  periodic  financial  statements  under  the  following  schedule: 


Lender  is  responsible  ior  analyzing  the  financial  statements,  taking  any  servicing  actions  and  providing  copies 
o  statements  and  record  of  actions  to  the  FmHA  office  immediately  responsible  for  the  loan. 

12.    Monitoring  the  use  of  loan  funds  to  assure  they  will  not  be  used  for  an>  purpose  that  will  contribute  to 
f-xcessive  erosion  of  highly  erodible  land  or  to  the  conversion  of  wetlands  to  produce  an  agricultural  commoditv. 
i.s  further  explained  in  7  CFR  Fart  1940.  Subpart  G.  Exhibit  M. 
X.     Dafauh. 

A.  The  Lender  will  notify  FmHA  when  a  Borrower  is  thirty  (30)  days  (90  days  for  guaranteed  rural 
•lousing  loan)  past  due  on  a  payment  or  if  the  Borrower  has  not  met  its  responsibihties  of  providing  the  required 
hnancial  statements  to  the  Lender  or  is  otherwise  in  default.  The  Lender  will  notify  FmHA  of  the  status  of  a 
Borrower  s  default  or  Form  FliHA  1980—44.  "Guaranteed  Loan  Borrower  Default  Status. "  A  meeting  will  be 
arranged  by  the  Lender  with  the  Borrower  and  FmHA  to  resolve  the  problem.  Actions  taken  by  the  Lender  with 
written  concurrence  of  FmHA  will  include  but  are  not  liraited.to  the  foUowing  or  my  combination  thereof: 

Deferment  of  ))rincipal  payments  (subject  to  rights  of  any  Holderfs)). 
An  additional  temporary  loan  by  the  Lender  to  bring  the  account  current 
Reamortization  ot  or  rescheduling  the  payments  on  the  loan  (subject  to  rights  of  any 
Holder(s)). 

Transfer  and  i-ssumption  of  the  loan  in  accordance  with  the  applicable  Subpart  of  Title  7  CFR 
Part  1980. 
Reoi]ganization.     • 
Liouidation.  ' 

Subsequent  lo^n  guarantees- 
Changes  in  interest  rates  with  FmHA's.  Lender's,  and  the  Holder'(s)  approval:  provided,  such 
interest  rate  is  adjusted  proportionally  between  the  guaranteed  and  unguaranteed  portion  of 
the  loan  and  the  type  of  rate  remains  the  same. 

B.  The  Lender  will  negotiate  in  good  faith  in  an  attempt  to  resolve  any  problem  to  permit  the 
Borrower  to  cure  a  default,  where  reasonable.  In  the  case  of  Farm  Ownership.  Soil  and  Water,  or  Opera- 
ting Loans,  the  Lender  agrees  that  if  liquidation  of  the  account  becomes  imminent,  the  Lender  will  con- 
sider the  Borrower  for  an  Interest  Rate  Buydown  under  Exhibit  C  of  Subpart  B  of  7  CFR.  Part  1980. 
and  request  a  determination  of  the  Borrower's  eligibility  by  FmHA.  The  Lender  may  not  initiate  fore- 
closure action  on  the  loan  until  60  days  after  a  determination  has  been  made  with  respect  to  the  eligibility 
of  the  Borrower  to  participate  in  the  Interest  Rate  Buydown  Program. 


1. 
2. 

3. 


S. 

e. 
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C.  The  Lender  has  the  option  to  repurchase  the  unpaid  guaranteed  portion  of  the  loan  from  the 
Holder(s)  withi.i  30  days  of  written  dsmand  by  the  Holder(s)  when:  (a)  the  Borrower  is  in  default  not  less  than 
eo  days  in  pavmeot  of  principal  or  interest  due  on  the  loan  or  (b)  die  Lendsr  has  failed  to  remit  to  the  Holder(a) 
its  pro  rata  share  of  any  payment  niade  by  the  Bomnwer  or  any  loan  tnbnidy  within  30  days  of  its  receipt 
thereof.  The  reporchaft  by  the  Lender  will  be  for  an  amovnt  eqaai  to  the  unpaid  guaranteed  portion  of  tihe 
principal  and  accured  interest  less  the  Lender's  servicing  fee.  The  loan  note  guarantee  will  not  cover  the  note 
interest  to  the  Holder  un  the  guaranteed  loan8(s)  acctaing  after  90  days  from  the  date  of  the  demand  letter  to 
the  Lender  requesting  the  repurchase.  Holdei^s)  will  concniTently  send  a  copy  of  demand  to  FmHA.  The 
Lender  will  accept  an  assignment  without  recourse  from  the  rioldei(s)  upon  repurchase.  The  Lender  is 
encouraged  to  repurchase  the  loan  to  faciliate  the  accounting  for  funds,  resolve  the  problem,  and  to  permit  the 
borrower  to  cure  the  default,  where  reasonable.  The  Lender  will  notify  the  Holder(s)  and  FmHA  of  its 
decision. 

D.  If  Lender  docs  not  repurchase  as  provided  by  paragraph  C  F  rflA  will  purchase  from  Hc>der(s1  the 
unpaid  principal  balance  of  the  guaranteed  portion  herein  together  with  accrued  interest  (including  tiny  loan 
subsidy)  to  date  of  repurchase,  within  30  days  after  written  demand  tj  FmHA  from  the  Holder(8'  The  loan 
note  guarantee  will  not  cover  the  note  interest  to  the  Holder  on  die  guaranteed  loan(s)  accruing  after  90  days 
from  the  date  oforiginal  demand  letter  of  the  Hokler(s)  to  the  Lender  revesting  the  repurchase.  Soch  demand 
will  include  a  copy  of  the  written  demand  made  upon  the  Lender. 

The  Holder(s)  or  its  duly  authorized  agent  %»ri!l  also  include  evidence  of  its  right  to  require  payment 
from  FmHA.  Such  evidence  will  consist  of  either  the  originais  of  the  Lc  an  Note  Guarantee  and  note  pioperiy 
endorsed  to  FmHA  or  the  ori^al  of  the  Assignment  Guarantee  Agreement  properly  assigned  to  FmHA 
without  recourse  indiiding  all  rights,  title,  and  interest  in  the  loan.  FmHA  will  be  subrogated  to  all  rights  of 
Holder(s).  The  Holder(s]  will  inclode  in  its  demand  the  amount  due  including  unpaid  principal,  unpaid  interest 
(including  any  loan  sibsidy)  to  date  of  demand  and  interest  subsequently  accuiuig  from  date  of  demand  to 
proposecT payment  date.  Unless  otherwise  agreed  to  by  FmHA,  such  proposed  paju'ent  will  not  be  later  than 
30  days  itom  the  date  of  the  demand. 

The  FmHA  office  servina  the  Borrower  will  promptly  notifv  the  Lender  of  tlie  Holder'(8)  demand  for 
payment.  The  lender  will  promptly  provide  the  FmHA  office  servicing  the  Borrower  with  the  information 
necessary  for  FnHA's  determination  of  the  appropriate  amount  due  the  Holder(s). .  \ny  discrepancy  between 
the  amount  cla.med  by  the  Holder(s)  and  the  information  sabmitted  by  the  Lender  must  be  resolved  before 
payment  will  bi  approved.  FmHA  will  notify  both  parties  who  must  resalve  the  ccpnflict  before  payment  by 
FmHA  will  be  approved.  Such  a  conflict  will  suspend  the  running  of  the  30  day  payment  requirement.  Upon 
receipt  of  the  appropriate  information,  the  FmHA  office  servicmg  die  Borrower  will  review  the  demand  and 
submit  it  to  the  State  Director  for  verification.  After  reviewing  the  demanr',,  the  State  Director  will  transmit  the 
request  to  the  FmHA  Finance  Office  for  issuance  of  the  appropriate  check.  Upon  issuance,  the  Finance  Office 
will  notify  the  office  serving  die  Borrower  and  State  Director  and  remit  the  check(s)  to  the  Holder(s). 

E.  Lender  consents  to  the  purchase  by  FmHA  and  agrees  to  funiish  on  request  by  FmHA  a  current 
statement  certified  by  an  appropriate  authorized  officer  of  the  Lender  of  t  le  unpaid  principal  and  interest  then 
owed  by  the  'Borrower  on  the  loan  and  the  amount  due  the  Holderfs).  I^jnder  agrees  that  any  purchase  by 
FmHA  does  not  change,  alter  or  modify  any  of  the  Lender's  obligations  to  FmHA  arising  from  said  loan  or 
guarantee,  noi  does  such  purchase  waive  any  of  FnrfiA's  rights  asainst  Lender,  and  FmHA  will  have  the  right 
to  set-off  aga.nst  Lender  all  rights  muring  to  FmHA  from  the  Holder  against  FmHA's  obligation  to  Lender 
under  the  Loan  Note  Guarantee.  To  the  extent  FmHA  holds  a  portion  of  a  loan,  loan  subsidy  will  not  be  paid 
the  Lender. 

F.  Servicing  fees  assessed  by  the  Lender  to  a  Holder  are  coHect.ble  only  fix)m  payment  installments 
received  by  the  Lender  from  the  Borrower.  When  FmHA  repurchases  from  a  Holder.  FmHA  will  pay  the 
Holder  only  the  amoun's  due  the  Holder.  FmHA  will  not  reimburse  the  Lender  for  servicing  fees  asstssea  to  a 
Holder  and  not  collected  frooa payments  received  from  die  Borrower.  No  Servicing  fee  shaU  be  charged  FmHA 
and  no  such  fee  is  collectible  from  FmHA. 

G.  Lender  may  also  repurchase  the  guaranteed  portion  of  the  loan  consistent  with  paragraph  10  of  the 
Loan  Note  Guarantee. 

XI.  Liquidation.  If  the  Lender  concludes  that  liquidation  of  a  guaranteeo  loan  account  is  necessary  because  of 
one  or  more.^  defaults  or  third  party  actions  that  tio  Borrower  cannot  nr  will  not  cure  or  eliminate  within  a 
reasonable  period  of  time,  a  meeting  will  be  arranged  by  tiie  Lender  with  FmHA.  When  FmHA  concurs  with 
the  Lender's  conclusion  or  at  any  time  concludes  independently  that  liquidation  is  necessary,  it  will  notify  the 
Lender  and  the  matter  will  be  handled  as  follows: 

The  Lender  will  liquidate  the  loan  unless  FmHA,  at  its  optic  n,  decides  to  carry  out  liquidation. 

Wnen  tne  aecision  to  iiquioate  is  maae,  ine  Lenaer  may  proceea  to  purcnase  trom  ttoiaerisj  tne 

Siaranteed  portion  ol  fhe  loan.  The  Holder(s)  will  be  paid  accordin]  to  the  provisions  in  the  Loan  Note 
uarantee  or  die  Assiknment  Guarantee  Agreement. 

If  the  Lenorr  does  not  purchase  the  guaranteed  portion  of  the  loan.  FmHA  will  be  notified 
immediately  In  writing.  FmHA  will  then  purchase  the  guaranteed  portion  of  the  loan  from  the  Holder(s).  If 
FmHA  holds  tiny  of  the*  guaranteed  portion.  FmHA  will  be  paid  firet  its  pro  rata  share  of  the  proceeds  from 
liquidation  of  the  collateral. 

'  A.  Lender's  propcised  method  of  liquidation.  Within  30  days  after  the  decision  to  liquidate,  the  Lender 
will  advise  FmHA  in  writing  of  its  proposed  detailed  method  of  liquidation  called  a  bquidation  plan  and  will 
provide  FmHA  with: 

1.  Soch  proof  as  FmHA  requires  to  establish  tt.e  Lender's  ownership  of  the  guaranteed  loan 
promissory  note(s)  and  related  security  instruments. 

2.  Informaion  lists  concerning  the  Borrower's  assets  including  real  and  personal  property. 
fixtures,  claims,  contracts,  inventory  (including  perishables),  accounts  receivable,  personal  and  corporate 
guarantees,  and  other  existing  and  contingent  assets,  advice  as  to  whether  or  not  each  item  is  serving  as 
collateral  for  the  guaranteed  loan. 
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3.  A  proposed  method  of  making  the  maximum  collection  possible  on  the  indebtedness. 

4.  If  the  outstanding  principal  B&I  loan  balance  including  accrued  interest  is  less  than  S200.000. 
the  Lendei  will  obtain  an  estimate  of  the  market  and  potential  liouidated  value  of  the  collateral.  On  B&I  loan 
balances  in  excess  of  $200,000,  and  all  other  loans  regardless  of  trie  outstanding  principal  balance,  the  Lender 
will  obtain  an  independent  appraisal  report  on  all  collateral  securing  the  loan,  which  will  reflect  the  current 
market  value  and  potental  liquidation  value.  The  appraisa  report  is  for  the  purpose  of  permitting  the  Lender 
and  FmHA  to  determine  the  appropriate  liquidation  actions.  Any  independent  app>->iser's  fee  will  be  shared 
equally  by  FmHA  and  the  Lender. 

B  FmHA  s  response  to  Lender's  liquidation  plan.  F  nHA  will  inform  the  Lender  in  writing  whether  it 
concurs  in  the  Lenders  liquidation  plan  within  30  days  af  er  receipt  of  such  notification  from  the  Lender.  If 
FmHA  needs  additional  time  to  respond  to  the  liquidation  plan,  it  will  advise  the  Lender  of  a  definite  time  for 
such  respors*.  Should  FmHA  and  the  Lender  not  agree  on  tie  Lender's  liquidation  plan,  negotiations  will  take 
place  betwien  FmHA  and  the  Lender  to  resolve  the  disagreement.  The  Lender  will  ordinarily  conduct  the 
liquidation,  however,  should  FmHA  opt  to  conduct  the  liquidation,  FmHA  will  proceed  as  follows: 

1.  The  Lender  will  transfer  to  FmHA  all  rijjhts  and  interests  necesssrj'  to  allow  FmHA  to 
liquidate  t  ie  loan.  In  this  event,  the  Lender  will  not  be  pair  for  any  loss  until  after  the  collateral  is  liquidated 
and  the  final  loss  is  determined  by  FmHA. 

2.  FmHA  will  attempt  to  obtain  the  maximunc  amount  of  proceeds  from  liquidation. 

3.  Options  available  to  FmHA  include  any  on3  or  combination  of  the  usual  commercial  methods 
ol  liquidation. 

C.  Acceleration.  The  Lender  or  FmHA,  if  it  liquidates,  will  proc?jd  as  expeditiously  as  possible  when 
ac  :elerati')n  of  the  indebtedness  is  necessary  including  giving  any  notices  and  taking  any  other  legal  actions 
rei(  lired  hy  the  security  instruments.  A  copy  of  the  acceleration  notice  or  other  acceleration  document  will  be 
sei  t  to  FmHA  or  the  Lender,  as  the  case  may  be. 

D.  Jquidation:  Accounting  and  Reports.  When  the  Lender  conducts  the  liquidation,  it  will  account  for 
furds  during  the  period  of  liouidation  and  will  provide  FmHA  with  periodic  reports  on  the  progress  of 
liqi'idation,  disposition  of  collateral,  resulting  costs  and  additional  procedures  necessary  for  successful 
completion  of  liquidation.  The  Lender  will  transmit  to  FmHA  f  ny  payments  received  from  the  Borrower  and/or 
pro  rata  share  of  liquidation  or  other  proceeds,  etc.  when  Fn.HA  is  the  holder  of  a  portion  of  the  guaranteed 

oan  using  Form  FmHA  1980-43,  'Lender's  Guaranteed  Loan  Payment  to  FmHA."  When  FmHA  liquidates,  the 
L»nder  Will  be  provided  with  similar  reports  on  request. 

E-  Determination  of  Loss  and  Payment.  In  all  liquidation  cases,  final  settlement  will  be  made  with  the 
Under  after  the  collateral  is  liquidated.  FmHA  will  have  the  right  to  recover  losses  paid  under  the  guarantee 
fr}m  any  party  liable. 

1.  Form  FmHA  449-30,  "Loan  Note  Guarantee  Report  of  Loss."  will  be  used  for  calculations  of  all 
e^timated  and  final  loss  determinations.  Estimated  loss  payments  may  be  approved  by  FmHA  after  the  Lender 
hiis  submitted  a  liquidation  plan  approved  by  FmHA.  Payment  will  be  made  in  accordance  with  applicable 
FmHA  regulations. 

2.  When  the  Lender  is  conducting  the  liquidation  and  owns  any  of  the  guaranteed  portion  of  the 
loan,  it  may  reauest  a  tentative  loss  estimate  by  submitting  to  FmHA  an  estimate  of  the  loss  that  will  occur  in 
connection  with  liquidation  of  the  loan.  FmHA  will  agree  to  pay  an  estimated  loss  settlement  to  the  Lender 
provided  the  Lender  applies  such  amount  due  to  the  outstanding  principal  balance  owed  on  the  guaranteed 
debt.  Such  estimate  will  be  prepared  and  submitted  by  the  I.ender  on  Form  FmHA  449-30,  using  the  basic 
formula  as  provided  on  the  report  except  that  the  appraisal  value  will  be  used  in  lieu  of  the  amount  received 
from  the  sele  of  collateral. 

After  the  Report  of  Loss  estimate  has  been  approved  by  FmHA.  and  within  30  days  thereafter. 
FmHA  will  send  the  original  Report  of  Loss  estimate  to  FmHA  Finance  OflTice  for  issuance  of  a  Treasury  check 
in  payment  of  the  estimated  amount  due  the  Lender. 

After  liquidation  has  been  completed,  a  final  loss  report  will  be  submitted  on  Form  FmHA 
449-30  by  the  Lender  to  FmHA. 

3.  After  the  Lender  has  completed  liquidation.  FmHA  upon  receipt  of  the  final  accounting  and 
report  of  loss,  may  audit  and  will  determine  the  actual  loss  If  FmHA  has  any  questions  regarding  the  amounts 
set  tortti  ir  tne  tmai  Keport  ot  loss,  it  win  investigate  tne  m  «ier.  i  ne  Lenaer  wiii  maxe  its  recoras  available  to 
and  otherwise  assist  FmHA  in  making  the  investigation.  If  FmHA  finds  any  discrepancies,  it  will  contact  the 
Lender  and  arranne  for  the  necessary  corrections  to  be  made  as  soon  as  possible.  When  FmHA  finds  the  final 
Report  of  L  jss  to  be  proper  in  all  respects,  it  will  be  tentatively  approved  in  the  space  provided  on  the  form  for 
that  purpo&e. 

i.  When  the  Lender  has  conducted  liquidation  and  after  the  final  Report  of  Loss  has  been 
tentatively  approved: 

a.  If  the  loss  is  greater  than  the  estimated  loss  payment.  FmHA  willsend  the  original  of  the 
fmal  Repo-t  of  Loss  to  the  Finance  Office  for  is.^uance  of  a  Treasury  check  in  payment  of  the  additional  amount 
owed  by  FmHA  to  the  Lender. 

b.  If  the  loss  is  less  than  the  estimated  loss,  the  Lender  will  reimburse  FmHA  for  the 
overpaym.int  plus  interest  at  the  note  rate  from  date  of  payment. 

I     J         /'■    ..'^  FmHA  has  conducted  liquidation,  it  will  provide  an  accounting  and  Report  of  Loss  to  the 
Lender  and  will  pay  the  Lender  in  accordance  with  the  Loan  Note  Guarantee. 

6.  In  those  instances  where  the  Lender  has  made  authorized  protective  advances,  it  may  claim 
recovery  lor  the  guaranteed  portion  of  any  loss  of  monies  advanced  as  protective  advances  and  interest 
resuitina  frcm  such  protective  advances  as  provided  above,  and  such  payment  will  be  made  by  FmHA  when 
the  final  Report  of  Loss  is  approved. 


F.  Maximum  amount  of  interest  loss  payment.  Notwithstanding  any  nthpr  pmvi«innc  of  this  agreement 
the  amount  payable  by  FmHA  to  the  Lender  cannot  exceed  the  limits  set  forth  in  the  Loan  Note  Guarantee  If 
FmHA  conducts  the  liquidation,  loss  occasioned  by  accruing  interest  (including  any  loan  subsidy)  will  be 
covered  by  the  guarantee  only  to  the  date  >mHA  accepts  this  responsibility.  Loss  occasioned  by  accruing 
interest  (including  subsidy)  will  be  covered  to  the  extent  of  the  guarantee  to  the  date  of  final  settlement  when 
the  liquidation  is  conducted  by  the  Lende-  provided  it  proceeds  expeditiously  with  the  liquidation  plan 
approved  by  FmHA.  "The  balance  of  accrue  1  interest  (including  any  loan  subsidy)  payable  to  the  Lender,  if 
any.  will  be  calculated  on  the  final  Report  of  Loss  form. 

.  G-  Application  of  FmHA  loss  pavn  ent.  The  estimated  ln««  payment  «tiall  ho  anpH^^  p^  ^f  t^p  ^^^^  pf 
such  paynieni.  Ihe  lotai  amount  ot  the  loss  payment  remitted  by  FmHA  will  be  applied  by  the  Under  on  the 
guaranteefl  portion  of  the  loan  debt.  However,  such  application  does  not  release  the  Borrower  from  liability.  At 
time  of  final  loss  settlement  the  Lender  will  noUfy  the  Borrower  that  the  loss  payment  has  been  so  applied.  In 
all  cases  a  final  Form  FmHA  449^30  prepared  and  submitted  by  the  Under  must  be  processed  by  PmHA  n 
order  to  close  out  the  files  at  the  FmHA  Finance  Office.  "«.«?»»«ju  uy  rmnn  m 

,.        ,";      Income  fi^m  collateral.  Any  net  rental  or  other  income  that  has  been  received  by  the  Under  from 
the  collateral  win  oe  applied  on  the  guaranteed  loan  debt.  »*»utji  uum 

^.^^J-n,  t-'qu'dation  costs.  Certain  reasonable  liquidaHon  costs  will  be  allowed  during  the  liquidation 
process.  These  liquidation  costs  will  be  submitted  as  a  part  of  the  liquidation  plan.  Such  costs  will  be  deducted 
from  gross  proceeds  from  the  disposition  of  collateral  unless  the  costs  have  been  previously  determined  bv  the 
if„«  f  r  r  *^'^i'^  *'"V*"  concurrence)  to  be  protective  advances.  If  changed  circumstances  after  submis- 
sion of  the  liquidation  plan  require  a  revision  of  liquidaUon  costs,  the  lender  will  procure  FmHAs  written 
concurrence  pnor  to  proceeding  with  the  proposed  chinges.  No  in-house  expenses  of  the  Under  will  be 
•  rh*  d         ""  expenses  include,  but  are  not  limited  to,  employees'  salaries,  staff  lawyers,  travel  and 

I-       Foreclosure.  The  parties  owning  th^  guaranteed  portion  and  unguaranteed  portions  of  the  loan  will 
oin  to  institute  foreclosure  action  or,  in  lieu  of  foreclosure,  to  take  a  deed  oT  conveyance  to  such  parties.  When 
the  conveyance  is  received  and  liquidated,  net  proceeds  will  be  applied  to  the  guaranteed  loan  debt 
collateral     ^^"'^"^'  ^  P*'**  ^^  ™"^  *''^'"  ®°  ^^V*  ^^^"  **>«  ^^'^^  °^  ^^'^  accounting  of  the 

?^"- .  Projective  AdvancM.  Protective  advances  must  constitute  an  indebtedness  of  the  Borrower  to  the 
Lender  and  be  secured  by  the  security  instrument(s).  FmHA  written  authorization  is  required  on  all  protective 
advances  m  excess  of  $500.  Protective  advances  include,  but  are  not  limited  to.  advances  m«de  Tor  taxes 
annual  assessments,  ground  rent,  hazard  or  Hood  insurance  premiums  affecting  the  collateral,  and  other 
expenses  necessary  to  preserve  or  protect  the  security.  Attorney  fees  are  not  a  protective  advance. 
Xlll     Additional  Loans  or  Advances. 

^"TJR^^i^^^'wirnonni^raHditional  expenditures  or  new  loans  without  first  obtaining  the  written 
approval  of  FmHA  even  though  such  expenditures  or  loans  will  not  be  guaranteed. 
XIV.     Future  Recovery. 

Alter  a  loan  has  been  liquidated  and  a  final  loss  has  been  paid  by  FmHA.  any  future  funds  which  may 
be  recovered  by  the  Under,  will  be  pro-rated  oetween  FmHA  and  the  Lender.  FmHA  will  be  paid  such  amount 
recovered  in  proportion  to  the  percentage  it  guaranteed  for  the  loan  and  the  Under  will  retain  such  amounts  in 
proportion  to  the  percentage  of  the  unguaranteed  portion  of  the  loan. 
aV.      Transfer  and  Assumption  Cases. 

Keler  to  the  applicable  Subpart  of  Title  7  of  CFR  Part  1980. 

If  a  loss  should  occur  upon  consummation  of  a  complete  transfer  and  assumption  for  less  than  the  full 
amount  of  the  debt  and  the  transferor-debtor  (including  personal  guarantees)  is  released  from  personal 
Vfn  oi^:.,  ®  ^J}°"'J^  '•  holds  the  guaranteed  portion,  may  file  an  estimated  Report  of  Uss  on  Form  FmHA 
449-30,  Uan  Note  Guarantee  Report  of  Uss."  to  recover  its  pro  rata  share  of  the  actual  loss  at  that  time.  In 
completing  Form  FmHA  44^30.  the  amount  of  the  debt  assumed  will  be  entered  on  line  24  as  Net  Collateral 
Recovery).  Approved  protective  advances  and  accrued  interest  thereon  made  during  the  arrangement  of  a 
transfer  and  assumption,  if  not  assumed  by  the  Transferee,  will  be  entered  on  Form  FmHA  449-30  line  13  and 

i4 
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XVI.     Bankniptcy. 

A.  The  LrndfT  is  n^^onsiUe  for  protecting  the  guaranteed  loan  debt  and  all  collateral  securing 
the  loan  in  bankaiptcy  proceedings.  \^lien  the  loan  isinvolveti  in  ^reorganization  Lankiuptcy 
proceeding  under  Cliapters  11,  12  or  13  of  the  Bankniptcy  Code,  payment  of  loss  dainis  may 
be  made  as  provided  in  this  paragraph  XVI.  For  a  Chapter  7  bankruptcy  or  a  liquidation  plan 
in  a  Chapter  11  bafdmiptcy,  only  paragraphs  XVI  B3  and  B6  are  applicable. 

B.  Loss  Payments. 

1.  Estimated  Lose  Pavments. 

a.  If  a  borrouTT  has  Hied  for  prc««."tian  under  a  reorganization  bankruptcy,  the  Lender 
may  request  a  tentative  estirrateu  loss  payment  of  accrued  interest  and  principal 
writtt-n  off.  This  request  can  ofi.y  be  made  after  the  bankniptc}  plan  is  confirmed 

I  b>'  th;  court.  Only-  one  estimated  loss  payment  is  allowed  durii^  the  reoi^nization 

bankruptcy.  All  subsequent  claims  during  reorganization  \%-ill  be  considered  revisions 
to  the  initial  estimated  loss.  A  revised  estimated  loss  payment  may  be  processed  by 
FmH/i,  at  its  option,  in  accordance  «irith  any  court  approved  changes  in  the  reorgan- 
izatio  1  plan.  At  the  time  the  reorganization  plan  is  completed,  the  Lender  is  respon- 
sible lor  providing  FmHA  with  the  documentation  necessary  to  review  and  adju-ft 
the  estimated  lo««  claim  to  (a)  reflect  the  actual  principal  and  interest  reduction  on 
any  part  of  tht  guaranteed  debt  determined  to  be  unsecured  and  (b)  to  reimburse 
the  Lender  for  tny  court  ordered  interest  rate  reduction  during  the  term  of  the 
reorganization  plzn. 

b.  The  Lender  will  i;«  Form  FmHA  449-30,  "Loan  Note  Guarantee  Report  of  Loss." 
to  request  an  estimated  loss  payment  and  to  revise  estimated  loss  payments  during 
the  course  of  the  reorganization  plan.  The  estimated  loss  claim  as  well  as  any  re- 
visions to  this  claim  will  be  accompanied  by  applicable  legal  documentation  tf> 
support  the  claim. 

c.  Upon  completion  of  the  reorganization  plan,  the  lender  will  complefc  Form  FmHA 
198044,  "Guaranteed  Loan  Borrower  Default  Status,"  and  forward  this  form  to 
the  Fini>nce  Office. 

2.  Interest  Los.*  Payments. 

a.  Interest  loss  payments  sustained  during  the  period  of  the  reorganization  plan  will  be 
processed  in  accordance  with  paragraph  XVI  Bl. 

b.  Interest  loss  payments  sustained  after  the  reorganization  plan  is  completed  will  be 
processed  annually  when  the  Lender  sustains  a  loss  as  a  result  of  a  permanent 
interest  rate  reduction  which  extends  beyond  the  period  of  the  reorganization  plan. 

c.  Form  FmHA  449-30  will  be  completed  to  compensate  the  Lender  for  the  difference 
in  interest  rates  specified  on  the  Loan  Note  Guarantee  or  Interest  Rate  Buydo^n 
AgreemerJ  and  the  rate  of  interest  specified  by  the  bankruptcy  court. 

3.  Final  Loss  Payments. 

a!      Final  loss  payments  *irill  be  processed  when  the  loan  is  liquidated, 
b.      If  the  loan  is  paid  in  full  without  an  additional  loss,  the  Finance  Office  will  close  out 
the  estimated  loss  account  at  the  time  notification  of  payment  in  full  is  received. 

4.  Payment  Application.  The  Lender  must  apply  estimated  loss  payments  first  to  the  un- 
secured  pruicipal  of  the  guaranteed  portion  of  the  debt  and  then  to  the  unsecured  interest 
nf  *U^  g>-"?nt-ed  porticr.  =f  ihc  debt.  Ir.  the  e.cut  the  bankruptcy  court  attempts  to 
direct  the  |>ayments  to  be  applied  in  a  different  manner,  the  Lender  will  immetUatelv 
notify  the  I  mHA  servicing  office. 

5.  Overpayments.  Upon  completion  of  the  reorganization  plan,  the  Lender  nill  provide 
FmHA  with  the  documentation  necessar\-  to  determine  whether  the  estimated  loss  paid 
equals  the  actual  loss  sustained.  If  the  actual  loss  sustained,  as  a  result  of  the  reorganiza- 
tion, is  greater  than  the  estimated  loss  payment,  the  Lender  will  submit  a  revised  esti- 
mated loss  in  order  to  obtain  payment  of  the  additional  amount  owed  by  FmH.\  to  the 
L?^nder.  If  the  actual  loss  payment  is  less  than  the  estimated  loss,  the  Lend-r  will  reim- 
burse FmHA  for  the  overpayment  plus  interest  at  the  note  rate  from  the  date  of  the 
psyment  of  the  estimated  loss. 

6.  Protective  Advances.  If  approved  protective  advances  were  made  prior  to  the  borrower 
having  filed  bankruptcy,  as  a  result  of  prior  liquidation  action,  these  protectiw  advances 
and  accnied  interest  wiU  be  entered  on  Form  FmHA  449-30. 
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XVII.  Other  Requiremerts. 

1  his  agreement  is  iub,ect  to  all  the  requirements  of  the  applicable  Subpart  of  Title  7  CFR  Part  1980  and 
any  future  amendments  of  these  regulations  not  inconsistent  with  this  agreement.  Interested  paities  may  aaree 
to  abide  by  future  FmHA  regulations  not  inconsistent  with  this  agreement 

XVIII.  Execution  of  Agreements. 

.  .      "  this  agreement  is  executed  prior  to  the  execution  of  the  Loan  Note  Guarantee,  this  acreement  does 
not  impose  any  obligation  upon  FmHA  with  respect  to  execution  of  such  contract.  FmHA  in  no  way  warrants 
that  such  a  contract  haf  been  or  will  be  executes 
\l\.    Notices. 

All  notices  and  actions  will  be  initialed  fh  ough  FmHA  for " 

(State)  with  mailing  address  at  the  date  of  this  instrument     


Dated  this 


day  of 


19. 


LENDER: 


ATTEST: 


(SEAL) 


By    . 

Title 


UNITED  STATES  OF  AMERICA 
Farmers  Home  Administration 


By    - 
Title 


4.  Appendix  E  is  revised  to  read  as  follows: 

tSDA  FmHA 

Form  FnFA  1980-38 
(Re^  4->l8) 


Appendix   E 

FO««V  APMtOVCO 
OMB  r»C.  Oi7»-O079 


LENDERS  AGREEMENT 
(Line  of  Credil) 


T>  p«  o>  Loan 

aOL        DEL        or        OEE 


f  mHA  Loan  ID  No 


Applfc..tble  7  CFR  Pan  1980.  Subpart 


(Lender)  of 


has  es  ablished  a  line  of  credii  to 


(Borrower)  foi  the  fisca.  pcrKHJ  ending 


.  19 for  the  purpose  of 


in  the  naximuin  sum  of  S 


as  evidenced  b>  a  "Line  of  Credit  Agreement"  dated 


19. 


Tlic  Lnited  States  of  America,  acting  through  Farmers  Home  Administration  (FmHA)  has  entered  into  a  "Contract  of  Guarantee 
(Line  of  Credit)"  (Form  FmHA  1980-27)  or  has  issued  a  "Conditional  Commitment  for  Contract  of  Guarantee  'Line  of  Credit)"' 
(Form  FmHA  1981-15)  to  enter  into  a  Contract  of  Guarantee  with  the  Lender  applicable  to  such  line  of  credit  to  participate  in  a 
perceiiiage  of  any  k  ss  on  the  loan  advances  not  to  exceed  ^  of  the  amount  of  the  principa.  and  an\  accrued 

interesi  The  terms  of  the  Contract  of  Guarantee  are  controlling.  As  a  condition  for  obtaining  a  guarante-  of  the  line  of  credit  ad- 
vances th(  Lender  er  ers  into  this  agreement. 


THE  PARTIES  AGREE:  | 

L        Thi  maximum  loss  covered  under  ihe  Contract  of  Guarantee  will  not  exceed 


percent  of  die  principal  and  accrued 


interest  owed  on  any  Operating  Loan.  Emergency  Livestock  Loan  oi  Economic  biiergenc>  Loan  advances  made  Mitliin  tlie  line 
of  credit  ceiling  and  the  terms  and  conditions  of  the  Contract  of  Guarantee. 

IL      Fu'l  Faith  and  Credit. 

TTe  Contract  of  Guarantee  constitutes  an  obligation  supported  b>  the  full  faith  and  credit  of  the  I  nited  States  and  is  incon- 
testable except  for  fraud  or  misrepresentation  of  which  the  Lender  has  actual  knowledge  at  the  tmu*  it  became  such  Lender  oi 
whi.rh  Lender  participates  in  or  condones.  Any  line  of  credit  agreen»eni  which  provides  for  the  payment  of  interest  on  interest 
slia!"  not  be  guaranteed.  Any  Contract  of  Guarantee  attacl.cd  to  or  relating  to  the  line  of  aedit  agtjement  which  provides  fo 
the  payment  of  interest  on  interest  is  void.  The  Contract  of  Guarantee  will  be  unenforceable  by  tli-  Lender  to  the  extent  3n\ 
loss  is  occasioned  by  vioiation  of  usury  laws,  negligent  servicing,  or  failure  to  obtain  the  required  sec  irity  regardless  of  the  iiiik 
at  which  FmHA  acquires  knowledge  of  the  foregoing.  Any  losses  will  be  unenforceable  to  the  extent  that  loan  funds  are  used 
fo  purposes  other  than  those  spocificallv  approved  by  FmHA  in  its  Conditi  mal  Commitment  for  Contract  of  Guarantee  Line 
of  Credit.  Negligent  servicing  is  defined  as  the  failure  to  perform  those  servi.-es  which  9  reasonably  prudent  Lender  would  per- 
fcm  in  servicing  its  own  portfolio  of  loans  that  are  not  guaranteed.  The  teim  includes  not  only  tlic  concept  o.a  failure  to  act 
bitt  also  not  acting  in  a  timel)  manner  or  acting  m  a  manner  contrary  to  :he  manner  in  which  a  reasonably  prudent  Lender 
would  act  up  to  the  time  of  loan  maturitv  or  until  a  final  loss  is  paid. 

Ill      Lender's  Sale  of  Guaranteed  Line  of  Credit  by  Participation. 

A.  Tlie  Lender  may  obtain  participation  in  its  line  of  credit  under  its  normal  operating  procedures.  The  Lnder  is  required 
10  hold  in  its  own  portfolio  or  retain  a  minimum  of  10  percent  of  the  total  guaranteed  line  of  credit  amoant.  The  amount 
required  to  be  retained  must  be  of  the  unguaranteed  portion  of  the  line  of  credit  and  cannot  be  participated  to  another 
Lender.  The  Lender  may  obtain  participation  of  only  the  unguaranteed  portion  of  its  line  of  credit  in  excess  of  the  10 
percent  minimum  under  its  normal  operations  procedures.  Participation  means  a  sale  of  an  interest  in  thi;  line  of  credit  in 
which  the  Lender  retains  the  line  of  credit  agreement  (and  note,  if  one  exists),  collateral  securing  the  line  cf  credit,  and  all 
responsibility  for  servicing  and  liquidation  of  the  line  of  credit.  Participaiion  with  a  lender  b.'  any  entuy  does  not  make 
tnat  entity  a  lenoer. 

J.  The  Lender  may  retain  or  sell  any  amount  of  the  unguaranteed  portion(s)  of  the  line('s)  of  credit  as  ;)rovided  in  this 
section  only  through  participation.  However,  the  Lender  cannot  participate  any  amount  of  :he  line(s)  of  credit  to  the 
applicant  or  Borrower  or  members  of  their  immediate  families,  their  officers,  directors,  stockholders,  or  owners,  or  an\ 
parent,  subsidiary  or  affiliate  If  the  Lender  desires  to  sell  all  or  part  of  the  guaranteed  portion  of  the  line  of  credit  through 
participation  at  or  subsequent  to  execution  of  the  line  of  credit  agreement,  such  line  of  credit  must  not  be  in  default  as 
set  forth  in  the  terms  of  the  line  of  credit  agreement(s)  (and  note(s).  if  any  exist ).  The  Lender  will  retain  the  responsibility 
for  servicing  and  liquidation  of  the  line  of  credit.  Participation  with  a  lender  by  any  entil)  does  not  make  the  entitv  a 
holder 


Ttii»  tofm  i«  umo  Dv  >•«»•»»  to  man  c»rtain  condition!  pracmMnt  to  iHuanc*  o<  •  Contract  o<  Gu«r«nt*«  m  OfMratmg  Loan  Lina  o»  Craoit.  Emargancv 
Lwntock  Loan.  o»  Economy  Emargancv  Loan  caw*.  Thi»  raoon  jontwni  information  that  it  raouirao  to  provKla  futura  raoortt  and  information  which 
mult  oa  aqraaa  to  by  th«  iar«»t  in  oraar  to  obtain  tha  banatit  o«  an  F  -nM A  loan  guarantaa   Thii  ttatamant  i«  turntahao  purtuant  to  P  L   96  51 1 
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.'V. 


VI 


VII. 


VIII. 


P*  t*"***^ 'K?**/""*  il^anced  under  the  line  of  credit  wfll  be  jsed  for  the  purposes  authorizea  in  either  Subwrt  B  C  or 
h  of  Title  7  CFR  .  Pan  1980asapplicableinaccordance  with  the  ter.DS  of  Form  FmHA  198015. 

"The  Lender  ceniTies  ihat  none  of  its  officers  or  directors,  stockholders  or  other  owners  has  a  subsuniiaJ  financial  interest  in 
the  Borrower.  The  Lender  certifies  that  neither  the  Borrower  nor  its  officers  or  directors,  stockholikrs  or  oilier  owners  has  a 
substantial  fmancial  interest  in  the  Lender 

The  Lender  certifies  that  it  has  no  knowledge  of  any  material  adverse  change,  financial  or  otherwise,  in  the  Borrower  the 
Borrower  s  business  or  any  parent  subsidiaries  or  affiliates  since  it  requested  a  Contract  of  Guarantee 

Leijder  certifies  that  the  Line  of  Credit  Agreement  and/or  loan  instni4ncnts  concurred  in  bv  FmHA  has  been  or  will  be  sicned 
with  the  Borrower.  -e'" 

If  an  Operating  Loan  line  of  credit  is  guaranteed  under  Subpan  B  of  7  CFR.  Pan  1980.  Lender  certifies  il  has  paid  tf:e  required 
guarantee  lee.  ^ 


DC.     Senicing. 


1. 


3. 
4. 


The  Lender  v.fli  stAice  the  entire  line  of  credit  and  will  remain  mortgagee  and  or  secured  party  of  record  The  entire 
line  ol  credit  wu;  be  secured  by  the  same  security  with  equal  lien  priority  of  tlie  guaranteed  anc  unguaranteed  portions  of 
the  line  of  credit  The  unguaranteed  portion  of  a  line  of  credit  will  not  be  paid  first  nor  given  ar>  preference  or  prioritv 
ovefthe  guaranteed  ponion  of  the  line  of  credit  ©  /r  i         . 

It  is  the  Lender's  responsibility  to  see  that  all  constrection  is  properly  planned  before  anv  w.vk  proceeds  that  anv  re- 
quired permits,  licenses  or  authorizations  are  obtained  from  the  appropriate  regulatory  agenc'es;  that  the  Borrower  has 
obtained  contracts  t.irough  acceptable  procurement  procedures:  that  periodic  inspections  during  construction  are  made 
and  that  FmHA  s  concurrence  on  the  overall  development  schedule  is  obtained. 
Lender's  servicing  responsibilities  inchide.  but  are  not  limited  to: 

Obtaininf  compliance  with  the  covenants  and  provisions  in  the  line  of  credit  agreement  (and  note  if  one  exists) 
wcunt^-  mstniments  and  any  supplemental  agreements.  None  of  the  aforesaid  instruineits  wai  be  altered  without 
FmHA  s  prior  written  concurrence.  The  Lender  must  service  the  line  of  credit  in  a  reasonable  prudent  manner. 
Receiving  all  payments  on  principal  and  interest  on  the  line  of  credit  advances  is  thc\  '"all  due.  The  line  of  credit 
may  be  reamortized  or  removed  only  with  FmHA's  written  concurrence. 

Inspecting  the  collateral  as  often  as  necessary  to  properly  lervice  the  line  of  credit 

Assuring  that  adequate  insurance  is  maintained.  This  includes  hazard  insurant  obtained  and  maintained  with  a 
loss  payable  clause  in  favor  of  the  Lender  as  the  mortgagee  or  secured  panv. 

Assuring  that:  tax-s  assessment  or  ground  rents  against  or  affecting  collateral  aie  paid;  the  line  of  credit  and  colla- 
teral are  protected  in  foreclosure  bankruptcy,  receivership,  insolvencv.  condemnation,  or  other  litigation:  insurance 
loss  payments:  condemnation  awards,  or  similar  proceeds  are  applied  on  debts  in  accordance  with  lien  priorities  on 
which  the  ^araniee  was  based,  or  to  rebuiidiiw  or  otherwise  acquiruig  nee»led  replacement  collateral  with  the 
written  approval  of  FmHA.  proceeds  from  tlie  sale  or  other  disposition  of  colJjteral  are  applied  in  accordance  with 
.the  lien  priorities  on  which  the  guarantee  is  based,  except  that  proceeds  fiom  the  disposition  of  collateral  such  as 
machuiery    equipmen'.  fuminire  or  fixtures,  may  be  used  to  acquire  proper'y  of  sunilar  nature  in  value  up  to 

S-_ — _ . -without  written  concurrence  of  FmHA:  the  Borrower  complies  with  all  laws  and  ordinances 

applicable  to  the  line  of  credit,  the  collateral  and.'or  operation  of  the  farm  or  ranch. 

Assuring  that  if  personal  or  corporate  guarantees  axe  part  of  Ihe  collateral,  cuirent  financial  statements  from  such 
piarantors  will  be  obtained  which  are  not  over  60  days  old  in  the  case  of  perso  lal  guarantees  or  over  90  dav  s  old  in 
m  the  case  of  corporate  guarantees.  In  the  case  of  guar  jntees  secured  bv  collateral,  assurine  the  securitv  is  isroperlv 
maintained. 

Obtaininc  the  lien  coverage  and  line  priorities  specified  by  the  Lender  and  agreed  to  bv  FmHA.  pronerU  recording 
or  fiiiiig  lien  or  notice  instruments  to  obtain  or  mainta  n  such  lien  priorities  diirins  the  existence  of  tlie  guarantee 

Assuring  that  the  borrower  obuins  marketable  title  to  the  collateral. 

Assuring  that  llie  Borrower  (any  party  liable)  is  not  released  from  liability  for  all  or  anv  part  of  the  line  of  credit 
except  in  accordance  with  FmHA  regulations. 

Providing  FmHA  Finance  Office  with  loan  sutus  repo.ts  annually  as  of  Deconber  31  on  Form  FmHA  1980-41. 
**Guaranteed  Loan  Status  Report". 

Obtaining  from  the  Borrower  periodic  fmancial  sutements  under  the  following  sdiedule: 


8. 
9. 

10. 

11. 


12. 


Defaults. 


Lender  is  responsible  for  analyzing  the  financial  statements,  taking  any  servicing  actions  needed,  and  providing 
copies  of  statements  and  record  of  actions  to  the  County  Supervisor. 

Moniioring  loan  tunds  to  assure  they  will  not  be  used  for  anv  purpose  that  will  contrittute  to  excessive  erosion 
of  highly  erodible  land  or  to  the  conversion  of  wetlands  to  produce  an  agricultural  coninoditv.  Failure  to  do  so 
will  be  considered  negligent  ser/icing  and  any  loss  attributed  to  such  negligent  jervicing  will  not  be  paid  bv  FmHA. 
as  explained  in  7  CFR  Part  1940.  Subpart  G.  Exhibit  M. 


The  Lender  wUl  notify  FmHA  when  a  Borrower  is  thrity  (30)  days  past  due  on  a  payment  and  is  unlikelv  to  bring  its 
account  current  within  sixty  (60)  days  or  if  the  Borrower  has  not  met  its  responsibilities  of  providing  the  required  t'lnan- 
cial  statements  to  the  Lender  or  is  otherwise  in  default.  The  Lender  will  notify  FmHA  of  the  status  of  a  Borrower's  delauli 
on  rOTm  FmHA  1980-44.  'Guaranteed  loan  Borrower  Default  Status".  A  meeting  will  be  arrjnt:ed  bv  the  Lender  with 
the  Borrower  and  FmHA  to  resolve  the  problem.  Actions  taken  bv  the  Lender  with  concurrence" of  FhiHA  mav  include 
but  are  not  limited  to  any  curative  actions  contained  in  either  Subpart  B.  C  or  F  as  applk-able.  or  iiqtiidjiion. 
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B.  The  Lender  will  neBotiate  in  good  faith  in  an  atttmpt  to  resolve  any  problem  and  co  permit  the  Borrower  to  cure  a  default, 
where  reasonable.  The  Lender  agrees  that  if  liquiaation  of  the  account  becomes  immirtent.  the  .lender  will  consider  the 
Bonower  of  an  Operating  Loan  Line  of  Credit  Tor  an  Interest  Rate  Buydown  under  Exhibit  D  )f  Subpart  B  of  7  CFR. 
Part  1980.  and  request  a  determination  of  the  Borrower's  eligibility  by  FmHA.  The  Lender  ma>  not  'initiate  foreclosure 
action  on  the  line  of  credit  until  60  days  after  a  determination  has  been  made  with  respect  to  the  eligibility  of  the  Bor- 
rower to  participate  in  the  Interest  Rate  Buydown  Program. 

XL     Liquidation. 

If  the  Lender  concludes  that  liquidation  of  a  guaranteec  line  of  credit  account  is  necessary  because  of  one  or  more  defaults  or 
third  party  actions  that  the  Borrower  cannot  or  will  not  cure  or  eliminate  within  a  reasonable  period  of  time,  a  meeting  will  be 
arranged  by  the  Lender  with  FmHA  When  FmHA  concurs  with  the  Lender's  conclusion  or  at  any  time  concludes  independently 
that  liquidation  is  necessary,  it  wil  notify  the  Lender  and  the  matter  will  be  handled  as  follows: 

The  U'^der  will  liquidate  the  loan  unless  FmHA.  at  its  option  decides  to  carry  out  liquidation. 

A.  Render's  proposed  method  of  liquidation.  Within  30  days  after  the  decision  to  liquidate  is  made,  the  Lender  will  advise 
rv>HA  of  its  proposed  method  of  liquidation  and  will  provide  FmHA  with: 

1 .  Such  proof  as  FmHA  requires  to  establish  the  Lender's  ownership  of  the  guaranteed  line  of  aedit  agreement(s)  and 
,      related  security  instruments. 

2.  Information  lists  concerning  the  Bonower's  assets  including  real  and  personal  property,  fixtures,  claims,  contracts, 
inventory  (including  perishables),  accounts  receivable,  personal  and  corp</rate  guarantees,  and  other  existing  and 
vontingent  assets,  advice  as  to  whether  or  not  each  item  is  serving  as  collateial  for  the  guaranteed  line  of  credits. 

3.  A  proposed  method  making  the  maximum  collection  possible  on  the  indebtedness. 

4.  Lender  will  obtain  an  independent  appraisal  repon  on  all  collateral  securing  the  loan,  which  will  reflect  the  current 
market  value  and  potential  liquidation  value.  The  appraisal  report  is  for  the  purpose  of  permitting  the  Lender  and 
FmHA  to  determine  the  appropriate  lk)uidation  actions.  Any  ir.dependen*  appraiser's  fee  will  be  yiared  equally  by 
FmHA  and  the  Lender. 

B.  FmHA 's  response  to  Lender's  Iwuidation  proposal  FmHA  wfll  infonn  the  Under  whether  it  concurs  in  the  Lender's 
proposed  method  ol  liquidation  within  30  days  alter  receipt  of  such  notification  from  the  Lender.  If  FmHA  needs  addi- 
tkjnal  time  to  respond  to  the  liquidation  plan,  it  will  advise  the  Lender  if  a  definite  time  for  such  response.  Should  FmHA 
and  the  Lender  not  agree  on  the  Lender's  liquidatmn  proposal,  neaotiati-m  will  take  place  between  RnHA  and  the  Lender 
to  resolve  the  disagreement.  The  Lender  wiD  ordinarily  conduct  the  liquidation;  however,  should  FmHA  opt  to  conduct 
the  liquidation.  FmHA  will  proceed  as  follows: 

1.  Tht  Lender  will  transfer  to  FmHA  all  its  rights  and  interesu  necessary  to  allow  FmHA  to  liqukiate  the  loan.  In  this 
everit.  the  Lender  will  not  be  paid  for  any  loss  until  after  the  collateral  is  liquidated  and  the  final  loss  is  determined 
by  FmHA. 

2.  FmHA  will  attempt  to  obtain  the  maximum  amount  of  proceeds  from  lk)uidation. 

3.  Options  available  to  FmHA  include  any  one  or  combination  of  the  usual  commercial  methods  of  liquidation. 

C  Acceleration.  The  Lender  or  FmHA  if  it  Ik^uklates.  will  proceed  as  expeditiously  as  possible  when  acceleration  of  the 
indebtedness  is  necessary  including  giving  any  notices  and  takine  any  other  legal  actions  required  by  the  security  instru- 
ments. A  copy  of  the  acceleratnn  notice  or  other  acceleratran  docum'.'nt  will  be  sent  to  FmHA  or  the  Lender,  as  the  case 
may  be. 

D.  Liquidation.  Accounting  and  Reports  When  the  Lender  conducts  the  lk)Uklation.  it  will  account  for  funds  during  the 
period  ot  ik)uidation  and  will  provide  FmHA  with  periodic  reports  on  ihe  progress  of  liquidation,  disposition  of  collateral. 
resulting  costs,  and  additional  procedures  neceaary  for  successful  completion  of  Ikiuidatnn.  When  FmHA  liquidates,  the 
Lender  will  be  provided  with  similar  repons  on  request. 

E-  DetermiMtion  9f  Loss  and  favmcnt.  In  all  li']uidatx)n  cases,  a  Hnal  settlement  wfll  be  made  with  the  Lender  after  the 
collateral  is  liquidated.  FmHA  will  have  the  rigl  t  to  recover  losses  paid  under  the  guarantee  from  any  party  liable. 

1.  Form  FmHA  449-30.  "Loan  Note  Guarantee  Report  of  Loss,"  will  be  used  ''or  calculatk>ns  of  all  estimated  and  final 
determinations.  Estimated  loss  payments  may  be  approved  by  FmHA  after  the  Lender  has  submitted  a  liquidation 
plan  approved  by  FmHA.  Payment  will  be  made  in  accordance  with  the  applicable  FmHA  rcguhttons. 

2.  When  the  Lender  is  conducting  the  liquidation,  it  may  request  i.  tentative  loss  estimate  by  submitting  to  FmHA  an 
estimate  of  the  loss  that  will  occur  in  connection  with  liquidation  of  the  line  of  credit.  FmHA  will  agree  to  pay  an 
estimated  loss  settlement  to  the  Lender  p.-ovided  the  Lender  applies  such  amount  due  to  the  outstanding  principal 
balance  owed  on  the  guaranteed  debt.  Such  estimate  will  be  prepared  on  Form  FmHA  449-30.  using  the  basic 
formula  as  provided  in  the  report  except  that  the  appraisal  value  will  be  used  in  lieu  of  the  amount  received  from  the 
sale  of  collateral. 

After  the  Report  of  Loss  Estimate  has  been  approved  bv  FmHA,  and  within  30  days  thereafter.  FmHA  will  send  the 
original  Report  of  Loss  Estimate  to  FmHA  Finance  Office  for  issuance  of  a  Treasury  check  in  payment  of  the 
c:unu:t:c  ;::nount  due  the  Lender 

After  liquklation  has  been  completed  a  Hnal  loss  report  will  be  sjbmitted  on  Form  FmHA  449-30  by  the  Lender  to 
FmHA. 

3.  After  the  Lender  has  completed  lk]ukiation  FmHA.  upon  receipt  of  the  Anal  accountii«  and  report  of  loss,  may 
■tdit  and  will  determme  the  actual  loss.  If  FmHA  has  any  questions  regarding  the  amounts  set  forth  in  the  Final 
Report  of  Loss,  it  will  investigate  the  matter.  The  Lender  wil'  make  its  records  available  to  and  otherwise  assist 
FmHA  in  making  the  investigatwn.  If  FmHA  finds  any  discrepancies,  it  wfll  contact  the  Lender  and  arrange  for 
the  necessary  corrections  to  be  made  as  soon  as  possible.  When  FmHA  finds  the  Final  Report  of  Loss  to  be  proper 
in  all  respectv  it  will  be  tenutively  approved  in  the  space  provided  on  the  form  for  that  purpose. 

4.  When  the  Lender  has  conducted  lk)uklation  and  after  the  Final  Report  of  Loss  has  been  tentatively  approved: 

a.  If  the  loss  is  gr«ter  than  the  estiriated  loss  payment.  FmHA  will  send  the  original  of  the  Final  Report  Loss 
to  the  Finance  Office  for  issuance  of  a  Treasury  check  in  payment  of  the  additional  amount  owed  by  FmHA 
to  the  Lender. 

b.  If  the  loss  is  less  than  the  estimated  loss,  the  Lender  wai  reimburse  FmHA  for  the  overpayment  plus  interest 
at  the  note  rate  from  date  of  payment. 


6. 


H 
1. 


If  FmHA  has  conducted  liouidation,  it  wfll  provide  an  accounting  and  report  ot  loss  to  the  Lender  and  wiU  oav  the 
Lender  in  accordance  with  the  Co.itract  of  Guarantee.  «iu  wm  pay  mc 

In  those  instances  where  the  Lender  has  made  authorized  protective  advances,  it  may  claim  recovery  for  the  euar- 
anteed  portion  of  any  loss  of  m>nie$  advanced  as  protective  advances  and  interest  resulting  from  such  proiective 
advances  as  provided  above,  and  such  payment  wUl  be  made  by  FmHA  when  the  final  Rtpott  of  Loss  is  approved. 
Maumum  inXMHlLOf  jnlcrcst  loa  paymtnt  Notwithstanding  any  other  provisions  of  this  agreement,  the  amount  payable 
by  FmHA  to  the  Leader  cannot  exceed  the  limits  set  forth  in  the  Contract  of  Guarantee,  ft  FmHA  conducts  theWuida- 
Oon,  loss  occasioned  by  accruing  interest  wUI  be  covered  by  the  guarantee  only  to  the  date  FmHA  accepts  this  responsi- 
bility. LOK  ocasioned  by  accruine  interest  will  be  covered  to  the  extent  of  the  guarantee  to  the  date  of  final  settlement 
c  u  .*W'*'^  ■  '°"  is  conducted  by  the  Lender  provided  it  proceeds  expeditious^  with  the  liquidation  plan  approved  bv 
FmHA.  The  balance  of  accrued  interest  payable  to  the  Lender,  if  any,  will  be  calculated  on  the  final  Report  ofXoss  form 
Application  of  FmHA  loss  payment.  The  estimated  loss  payment  shall  be  applied  as  of  the  date  of  such  payment  The 
•mount  Ol  the  loss  payment  remitted  by  FmHA  wUl  be  applied  by  the  lender  on  the  guaranteed  loan  debt  However  such 
application  does  not  release  the  Borrower  from  liability.  At  time  of  final  loss  settlement  the  Lender  will  noUfv  the  Bor- 
rower that  the  loss  payment  has  been  so  applied.  In  all  cases  a  final  ^orm  FmHA  449-30  prepared  and  submitted  bv  the 
Lender  must  be  processed  by  FmHA  m  order  to  close  out  the  files  at  tl.e  FmHA  Finance  Office 

tel;oq^e  frqm  coU^terpl.  Any  net  renul  or  other  income  that  has  been  received  by  the  Lender  from  the  collateral  will 
applied  on  the  guaranteed  loan  debt. 

Uquidation  costs.  Certain  reasonable  liquidatwn  costs  wiil  be  allowed  during  the  liquidation  process.  These  Ikiuidation 
costs  wui  be  submitted  as  a  part  of  the  fiqiuidation  plan,  .'"•uch  costs  will  be  deducted  from  gross  proceeds  from  the  dis- 
poation  of  collateral  unless  the  costs  have  been  previously  determinod  by  the  Lender  (with  FmHA  written  concurrence) 
to  tie  protectee  advances.  If  changed  circumstances  after  submission  of  the  liquidation  plan  require  a  revision  of  liquida- 
tion costs,  the  Lender  wiH  procure  FmHA's  written  concur.ence  prior  to  proceeding  with  the  proposed  char.ces  No  m- 
house  expenses  of  the  Lender  will  be  allowed.  In-house  e>  penses  include,  but  are  not  limited  to,  employees"  salaries 
staff  lawyers,  travel  and  overhead.  r    j  ■ 

J.       Payment.  Such  toss  will  be  paid  by  FmHA  within  60  days  afte.-  the  n\iew  of  the  account  of  the  collateral. 
Xll.   Protective  advances. 

Proixtive  advances  must  constitute  an  indebtedness  of  the  Borrower  to  the  Lender  and  be  secured  by  the  security  instru- 
rnen-Ai).  FmHA  written  authorization  is  required  on  all  protectKe  advances  in  excess  of  S500.  Protective  advances  include 
Xl^ii  f    ?  '  a}u    '°'  >'l^»"<^'s  for  taxes,  annual  assessments,  ground  rent,  hazard  or  fiood  insurance  premiums  effecting  the 
collateral,  and  other  expenses  necessary  to  preserve  or  protect  the  security.  Attorney  fees  are  not  a  protective  advance. 
Additional  Loans  or  Advances. 

^Jf^Il  .k*"  1?*  "I*''*  »'l<i'.''on>l  expenses  or  new  lines  of  credit  or  loans  without  first  obtaining  the  written  approval  of 
hmHA  even  though  such  expenditures  or  lines  of  credit  or  loans  will  not  be  guaranteed. 
Future  Recovery. 

A^^^  "ii*^"  **"  been  liquidated  and  a  filial  loss  has  been  paid  by  FmHA.  any  future  funds  which  may  be  recovered  by  the  Len 
der.  will  be  pro-rated  between  FmHA  and  the  Under.  FmHA  wJl  be  paid  such  amount  recovered  in  proportion  to  the  percen- 
tage It  guaranteed  for  the  loan  and  the  Lender  will  retain  such  an.ount  in  proportion  to  the  percentage  of  the  unguaranteed  por 

Transfer  and  Assumption  Cases.  » 

Refer  to  Subpart  B.  C  or  F  of  Title  7  of  CFR.  Part  1980.  If  a  loss  will  occur  upon  consummation  of  a  complete  transfer  and 
assumption  for  less  than  the  full  amount  of  the  debt  and  the  transferor-debtor  (including  personal  guarantees)  is  released  from 
personal  liabUity,  the  Under  may  file  an  estimated  Report  of  Loss  on  Form  FmHA  449-30,  "Loan  Note  Guarantee  Repon  of 
Loss,  to  recover  its  pro  raU  share  of  the  actual  loss  at  that  time.  In  completing  Form  FmHA  449-30.  the  amount  of  the  debt 
assumed  will  be  entered  on  line  24  as  Net  Collateral  (Recovery).  Approved  protective  advances  and  accured  interest  thereon 
'^?^%^^jy^^  '. ,  a^faneement  of  a  transfer  and  assuipption,  if  not  assumed  by  the  Transferee,  will  be  entered  on  Form  FmHA 
449-30,  lines  13  and  14. 

Bankruptcy. 

A.  The  Under  is  responsible  for  protecting  the  guaranteed  loan  debt  and  all  collateral  securing  the  loan  in  bankruptcy  pro- 
ceedings. If  the  loan  is  involved  in  a  reorganization  bankruptcy  proceeding  under  Chapter  1 1.  12  or  13  of  the  Bankruptcy 
Code,  payment  of  loss  claims  may  be  rnaoe  as  provided  in  this  paragraph  XVl.  For  a  Chapter  7  bankruptcy  or  a  liquidation 
plan  in  a  Chapter  1 1  bankruptcy,  only  paragraphs  XVI  B3  and  B6  are  applicable. 

B.  Loss  Payments. 
1.       Estimated  Loss  Payments 

a.  If  a  borrower  has  filed  for  protection  under  a  .eorganizat'on  bankruptcy,  the  Under  may  request  a  tentative 
estimated  loss  payment  of  accrued  interest  and  principal  written  off.  This  request  can  only  be  made  after  the 
bankruptcy  plan  is  confirmed  by  the  court.  Only  one  estimated  loss  payment  is  allowed  during  the  reorganiza- 
tion bankruptcy.  All  subsequent  claims  during  reorganizition  will  be  considered  revisions  to  the  initial  esti- 
mated loss.  A  revised  estimated  loss  payment  may  be  processed  by  FmHA.  at  its  option,  in  accordance  with 
any  court  approved  changes  in  the  reorganization  plan.  At  the  time  the  reorganization  plan  is  completed,  the 

.  .  Under  is  responsible  for  providing  FniHA  with  tne  documentation  necessary  to  review  and  adjust  the  esti- 
mated loss  claim  to  (a)  reflect  the  actual  principal  and  interest  reduction  on  any  part  of  the  guaranteed  debt 
determined  to  be  unsecured  and  (b)  to  reimburse  the  Lender  for  any  court  ordered  interest  rate  reduction 
during  the  term  of  the  reorganization  plan. 

b.  The  Under  wfll  use  Form  FmHA  449-30.  "Loan  Note  Guarantee  Report  of  Loss."  to  request  an  estimated 
loss  payment  and  to  revise  estimated  loss  payments  during  the  course  of  the  reorganization  plan.  The  esti- 
mated loss  claim  as  well  as  any  revisions  to  this  claim  wil'  be  accompanied  by  applicable  legal  aocumenution 
to  support  the  claim. 

c.  Upon  completion  of  the  reorganization  plan,  the  Lender  will  complete  Form  FmHA  1960-44,  "Guaranteed 
Loan  Borrower  Default  Status. '  and  forward  this  form  to  the  Finance  Office. 
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XIV. 
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XVI. 
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2. 


xvn. 


XVIII. 


XIX. 


Interest  Loss  Payments 

a.       Interest  loss  payments  sustained  during  the  period  of  the  reor^nization  plan  will  be  processed  in  accoidanoe 

with  paragraph  XVI  Bl . 
b-       Interest  loss  payments  sustained  after  the  reorganization  plan  is  completed  will  be  processed  annually  when 

the  Lender  sustains  a  loss  as  a  resuh  of  a  pern  .jnent  interest  rate  reduction  which  extends  beyond  the  period 

of  the  reorganization  plan, 
c.       Form  FmHA  449-30  will  be  completed  to  compensate  the  Lender  for  the  difference  in  interest  rates  sxcified 

on  the  Loan  Note  Guarantee  or  Interest  Rate  Buydown  Agreement  and  the  rate  of  interest  speciTiet'  by  the 

bankruptcy  court. 

3.  Final  Loss  Payments 

a.  Final  loss  payments  will  be  processed  when  the  k>an  is  liquidated. 

b.  If  the  loan  is  paid  in  full  without  an  addi'ional  loss,  the  Fjnance  Office  will  close  out  the  estimated 
a             loss  account  at  the  time  notification  of  payment  in  full  is  receivea. 

4.  Payment  Application.  The  Lender  must  apply  estimjted  loss  payments  Hrst  to  the  unsecured  principal  of  the  guar- 
anteed  portion  ot  tne  debt  and  then  to  the  unsecured  interest  of  the  guaranteed  portion  of  the  debt.  In  the  e  ent  the 
bankruptcy  court  attempts  to  direct  the  payments  to  be  applied  in  a  different  manner,  the  Lender  will  immediately 
notify  the  FmHA  servicing  office. 

5.  Overpayments  .  Upon  completion  of  the  reorganization  plan,  the  Lender  wiU  provide  FmHA  with  the  documenta- 
tion necessary  to  determine  whether  the  w  stimated  loss  paid  equals  the  aaual  loss  sustained.  If  the  actual  loss  sus- 
tained, as  a  resuh  of  the  reorganization,  is  greater  than  the  estimated  loss  payment,  the  Lender  will  submit  a  re- 
vised estimated  loss  in  order  to  obtain  pavment  of  the  additional  amount  owed  by  FmHA  to  the  Lender.  If  the 
actual  k>ss  payment  is  less  than  the  estimated  loss,  the  Lender  will  reimburse  FniHA  for  the  overpayment  plus 
interest  at  the  note  rate  from  the  date  of  th>  paymer.t  of  the  estimated  toss. 

6.  Protective  Advances.  If  approved  protective  advances  were  made  prior  to  the  borrower  having  filed  bankniptcy. 
as  a  result  of  prior  liquidation  action,  these  protective  advances  and  accrued  interest  will  be  entered  on  Form  FmHA 
449-30.  j  \ 

Other  Requirements.  | 

This  agreement  is  subject  to  all  the  requirements  of  either  Subpart  A,  B,  C  or  F  of  Title  7  CFR,  Part  1980  as  applicable,  and 

any  future  amendments  of  these  regulations,  or  other  FmHA  regulat»ns,  not  inconsistent  with  this  agreement. 

Execution  of  Agreements. 

If  this  agreement  is  executed  prior  to  the  execution  of  the  Contract  of  Guarantee,  this  agreement  does  not  impose  any  iibliga- 

tion  upon  FmHA  with  respect  to  execution  of  $u  :h  contract.  FmHA  in  no  way  warrants  that  such  a  contract,  has  b:en  oi 

will  be  executed. 

Notices. 

All  notices  and  actions  will  be  initiated  through  the  FmHA  County  Supervisor  for  -__^^_.-^^-^— — —  (County^ 


.  (State  with  mailing  address  at  the  date  of  this  instrunieni 


Dated  this 


day  of 


19. 


ATTEST: 


.SEAL 


MUM  COM  a«10-07-C 


LENDER: 
By 


Tit.t . 


UNITED  STATES  OF  AMERICA 
Department  of  Agriculture 
Farmers  Home  Administration 
By    


Title. 
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Subpart  B— Farmer  Program  Loans 

5.  Section  1980,144  is  added  to  read  as 
follows: 

§1Mai44    Bankruptcy. 

(a)  General.  In  bankruptcies,  there  are 
two  separate  proceedings:  Liquidation 
and  reorganization  under  the 
bankniptcy  court's  protection.  It  is  the 
lender's  responsibiUty  to  protect  the 
guaranteed  loan  debt  and  all  collateral 
seeming  the  loan  in  bankruptcy 
proceedings  (refer  to  paragraph  IX  C.5  of 
Form  FmHA  449-35  or  Form  1980-38). 
These  responsibilities  include,  but  are 
not  limited  to: 

(1)  The  lender  will  file  a  proof  of  claim 
where  necessary  and  all  the  necessary 
papers  and  pleadings  concerning  the 
case. 

(2)  The  lender  will  attend  and  where 
necessary  participate  in  meetings  of  the 
creditors  and  all  coiut  proceedings. 

(3)  The  lender,  whose  collateral  is 
subject  to  being  used  by  the  bankruptcy 
estate,  will  inunediately  seek  adequate 
protection  of  the  collateral.  Adequate 
protection  of  the  collateral,  depending 
on  interpretation,  may  take  several 
forms.  In  a  baidcruptcy.  the  trustee  is 
authorized  to  sell,  lease  or  use  the 
collateral  if  the  borrower's  business  is  in 
operation.  The  only  collateral  the  trustee 
cannot  utilize  is  cash  collateral  unless 
the  seciu«d  creditor  grants  permission 
or  the  bankruptcy  court  authorizes  the 
use  of  such  after  giving  a  proper  hearing 
and  notice. 

[i)  Cash  collateral  means  cash, 
negotiable  instruments,  doctunents  of 
title,  securities,  deposit  accounts,  or 
other  cash  equivalents,  such  as  accoimts 
receivable. 

(ii)  Concerning  machinery,  equipment 
and  real  estate,  adequate  protection  can 
be  interpreted  differentiy  under 
reorganization.  The  bankruptcy  trustee 
could  dispose  of  certain  collateral  and 
grant  to  the  secured  party  a  replacement 
lien  on  some  other  collateral  which  may 
or  may  not  have  the  same  value.  For 
example,  the  lender  may  hold  a  first  lien 
on  a  good  saleable  piece  of  real  estate 
and  could  find  replacement  of  this 
particular  parcel  of  property  with  a 
second  or  possibly  a  third  Uen  on 
another  parcel  of  land  that  the  lender 
may  find  undesirable  for  adequate 
protection.  There  are  no  guarantees  to 
the  lender  when  the  borrower  is  in 
reorganization  that  the  collateral  will  be 
protected  to  the  lender's  satisfaction. 
The  lender  should  be  fully  aware  of 
what  is  taking  place  with  the  collateral 
aad  resist  any  adverse  changes  that  may 
be  made  in  the  collateral  securing  the 
FmHA  guaranteed  loan. 

(4)  When  permitted  by  the  Bankruptcy 


Code,  the  lender  will  request  a 
modification  of  any  plan  of 
reorganization  whenever  it  appears  that 
additional  recoveries  are  likely. 

(5)  FmHA  will  be  kept  adequately  and 
regularly  informed  in  writing  on  all 
aspects  of  the  proceedings. 

(b)  Reorganization  bankniptcy  cases. 
[1]  In  Chapter  11, 12.  or  13 
reorganization,  if  an  independent 
appraisal  of  collateral  is  necessary  in 
FmHA's  opinion.  FmHA  and  the  lender 
will  share  the  appraisal  fee  equally. 

(2)  Lender  expenses,  in  a  Chapter  11. 
12,  or  13  reorganization  case,  are  not 
deducted  trom  the  proceeds  of  the 
collateral  because  a  reorganization  is 
not  a  liquidation.  All  expenses  inciured 
by  the  lender  (including  attorney's  fees), 
while  the  borrower  is  in  reorganization, 
are  considered  normal  expenses  of 
servicing  the  account,  and  therefore  are 
the  responsibility  of  the  lender  and  are 
not  deductible  from  the  proceeds  of  the 
collateral  or  covered  tmder  the  FmHA 
guarantee. 

(c)  Liquidation  bankruptcy  cases.  (1) 
Attorney  fees  incurred  by  the  lender, 
without  exception,  cannot  be  approved. 
Reasonable  and  customary  liquidation 
expenses  may  be  deducted  from  the 
proceeds  of  the  collateral  in  liquidation 
bankniptcy  cases  provided  the  lender  is 
doing  the  actual  liquidation  of  the 
collateral  and  presents  adequate  written 
justification  for  each  expense  and 
secures  FmHA's  written  conciurence 
prior  to  inciuring  the  expense. 

(2)  If  a  trustee  is  appointed  by  the 
bankruptcy  court  to  sell  the  collateral 
tmder  a  conversion  of  a  reorganization 
plan  to  a  liquidation  plan  or  Chapter  7, 
the  trustee  rather  than  the  lender,  in  this 
instance,  is  responsible  for  liquidating 
the  collateral.  Normally,  any  expenses 
inciured  by  the  lender  diuing  this  period 
are  not  considered  liquidation  expenses 
and  caimot  be  deducted  from  collateral 
proceeds.  The  lender  is  not  engaged  in 
the  actual  liquidation  but  is  performing 
in  a  maimer  considered  to  be  normal 
servicing  of  the  loan  under  the 
circumstances. 

(3)  If  the  property  is  abandoned  by  the 
trustee  and  the  lender  is  actually 
engaged  in  actual  liquidation, 
reasonable  liquidation  expenses  would 
be  recoverable  from  liquidation 
proceeds  with  prior  written  conciurence 
for  each  expense  fit)m  FmHA  before  the 
expense  is  incurred. 

(d)  Loss  payments.  See  paragraph  XVI 
of  Form  FmHA  449-35  or  Form  FmHA 
1980-38. 

Administrative 
(A)  The  lender  is  responsible  for  advising 


FmHA  of  the  completion  of  the 
reorganization  plan:  however,  the  FmHA 
servicing  office  will  monitor  the  lender's  Hies 
to  ensure  timely  notification  of  servicing 
actions. 

(B)  If  an  estimated  loss  claim  is  paid  during 
the  operation  of  the  reorganization  plan,  and 
the  borrower  repays  the  loan  in  full  without 
an  additional  loss  sustained  by  the  lender,  a 
Final  Report  of  loss  is  not  necessary.  The 
Finance  Office  will  close  out  the  estimated 
loss  account  as  a  Pinal  Loss  at  the  time 
notification  of  payment  in  full  is  received. 

(C)  If  the  bankruptcy  court  attempts  to 
direct  that  loss  payments  will  be  applied  to 
the  account  other  than  the  unsecured 
principal  first  and  then  to  unsecured  accrued 
interest,  the  lender  is  responsible  for 
notifying  the  FmHA  servicing  office 
immediately.  The  FmHA  servicing  office  will 
then  obtain  advice  from  DOC  on  what 
actions  FmHA  should  take. 

(D)  Protective  Advances — Authorized 
Protective  Advances  may  be  included  with 
the  estimated  loss  payment  associated  wtih 
the  reorganization  bankniptcy  provided  they 
were  incurred  in  connection  with  liquidation 
of  the  account  prior  to  the  borrower  filing 
bankruptcy.  Protective  advances  during  a 
bankruptcy  reorganization  are  not  generally 
authorized. 

(E)  Adequate  Protection — ^The  bankniptcy 
court  can  order  protection  of  the  collateral 
while  the  borrower  is  in  a  reorganization 
bankruptcy.  Tlie  lender  whose  collateral  is 
subject  to  being  used  by  the  trustee  in 
bankruptcy  should  immediately  seek 
adequate  protection  of  the  collateral, 
including  petitioning  for  a  super  priority. 

(F)  Accrued  interest  owed  to  the  lender 
should  be  supported  by  documentation  as  to 
how  the  accrued  interest  amount  was 
calculated  by  the  lender.  A  copy  of  the 
promissory  note  and  ledger  should  also  be 
attached.  As  part  of  the  review  of  the  final 
loss  claim,  FmHA  should  be  assured  that  the 
lender  has  not  accrued  interest  on  the 
principal  and  interest  amount  of  the  loan  that 
was  paid  by  the  estimated  loss  payment.  The 
approval  o^cial  is  responsible  for  the 
accuracy  of  the  interest  calculations  on  the 
final  report  of  loss  before  submission  to  the 

'Finance  Office. 

(G)  Repurchase  of  Notes — In  cases  where  a 
default  on  the  guaranteed  note  does  not  exist, 
the  State  Director  may  approve  the 
repurchase  of  the  unpaid  guaranteed  portion 
of  the  loanfs)  from  any  holder(s]  to  reduce 
interest  accrual  during  a  Chapter  7 
proceeding,  or  after  a  Chapter  11  proceeding 
becomes  a  liquidation  proceeding.  (Refer  to 
paragraph  X.C  of  Form  FmHA  449-35  or  Form 
FmHA  1960-38.) 

(H)  County  Supervisors  are  authorized  to 
accept  Report  of  Estimated  Loss  or  Final  Loss 
Payments  on  Form  449-30  in  those  cases 
where  the  loss  payment  will  not  exceed 
$55,000.  The  State  Director  is  authorized  to 
accept  the  determination  in  all  other  cases.  A 
copy  of  the  form  will  be  given  to  the  District 
Director.  The  State  Director  will  submit  Form 
FmHA  449-30  to  the  Finance  Office  for 
payment  of  any  losses. 
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6.  Exhibit  A,  Attachment  1  to  Subpart 
B  is  amended  by  redeugnatiiig  existing 
paragraphs  MV.  XV.  XVI.  XVD  and 
XVm  as  XV.  XVI.  XVn.  XVin  and  XIX 
and  by  adding  a  new  paragraph  XIV  to 
read  as  follows:  i 

Exhibit  A  of  Subpart  B.  Attacfanent  1— 
Faiiueis  Home  Administratioa 
Approved  Lender  Progam  (ALP) 
*        •        •        »        *  I 

XIV.  Bankruptcy.  I 

A.  The  lender  ia  responsible  for  protecting 
the  guaranteed  loan  debt  and  all  coUateral 
securing  the  loan  in  bankrufitcy  proceedings. 
If  the  loan  is  involved  in  •  reorganization 
bankruptcy  proceeding  under  Oiapter  H.  12 
or  13  of  the  Bankruptcy  Code,  payment  of 
loss  claim  may  be  made  as  provided  in  this 
paragraph  XIV.  For  a  Chapter  7  bankruptcy 
or  a  liquidation  plan  in  a  Chapter  7 
bankruptcy,  only  paragraphs  XIV  B3  and  B8 
are  applicable. 

B.  Loss  Payments. 

(1)  Estimated  Loss  Payments. 

(a)  If  a  borrower  has  Rled  for  protection 
under  a  reorganization  bankruptcy,  the  lender 
may  request  a  tentative  estimated  loss 
payment  of  accrued  interest  and  principal 
written  off.  This  request  can  only  be  made 
after  the  bankruptcy  plan  is  confirmed  by  the 
court.  Only  one  estimated  loss  payment  is 
allowed  during  the  reorganization 
bankruptcy.  All  subsequent  claims  during 
reoi^anization  will  be  considered  revisions  to 
the  initial  estimated  loss.  A  revised  estimated 
loss  payment  may  be  processed  by  FmHA.  at 
its  option,  in  accordance  with  any  court 
approved  changes  in  the  reosganization  plan. 
At  the  time  the  reorganization  plan  is 
completed,  the  lender  is  responsible  for 
providing  FmHA  with  the  documentation 
necessary  to  review  and  adjust  the  estimated 
loss  claim  to  (a)  reflect  the  actual  principal 
and  interest  reduction  on  any  part  of  the 
guaranteed  debt  determined  to  be  unsecured 
and  (b)  to  reimburse  the  lender  for  any  court 
ordered  interest  rate  reduction  during  the 
term  of  the  reorgiuiization  plan. 

(b)  The  lender  will  use  Form  FmHA  448-30, 
"Loan  Note  Guarantee  Report  of  Loss."  to 
request  an  estimated  loss  payment  and  to 
revise  estimated  loss  payments  during  the 
course  of  the  reorganization  plan.  The 
estimated  loss  claims  as  well  as  any 
revisions  to  this  claim  will  be  accompanied 
by  applicable  legal  documentation  to  support 
the  claim. 

(c)  Upon  completion  of  the  reorganization 
plan,  the  lender  will  complete  Form  FmHA 
1980-44,  "Guaranteed  Loan  Borrower  Default 
Status"  and  forward  this  form  to  the  Finance 
Office.  j 

(2)  Interest  Loss  Payments.  ' 

(a)  Interest  loss  payments  sustained  during 
the  period  of  the  reorganization  plan  will  be 
processed  in  accordance  with  paragraph 
XIV(B)(1). 

(b)  Interest  loss  payments  sustained  after 
the  reorganization  plan  is  completed  will  be 
procrssed  annually  when  the  Lender  sustains 
a  loss  as  a  result  of  a  permanent  interest  rate 
reduction  which  extends  beyond  the  period 
of  the  reorganization  plan. 

(c)  Form  FmHA  449-30  will  be  completed  to 
conpensate  the  Lender  for  the  difference  in 


interest  rates  specified  on  the  Loan  Note 
Guarantee  or  Interest  Rate  Buydowa 
Agreement  and  the  rate  of  interest  specified 
by  the  bankruptcy  court 

(3)  Final  loss  Payments. 

(a)  Final  loss  payments  will  be  procMsed 
when  the  loan  is  liquidated. 

(b]  If  the  toan  is  paid  in  full  without  an 
additional  loss,  the  Finance  Office  wiO  close 
out  the  estimated  ioas  accoont  at  die  time 
notification  of  payment  in  fafl  is  received. 

(4)  Payment  Anihcation— The  lender  must 
apply  estimated  lost  payments  first  to  the 
unsecured  principal  of  the  g«iaranteed  portion 
of  the  debt  and  then  to  the  unsecured  interest 
of  the  guaranteed  portion  of  the  debt.  In  the 
event  the  l>ankruptcy  coiirt  attempts  to  direct 
the  payments  to  be  applied  in  a  Afferent 
manner,  the  lender  whll  immediately  notify 
the  FmHA  servicing  office. 

(5)  Overpayments — Upon  completion  of  the 
reorganization  plan,  the  lender  will  [wovide 
FknHA  with  the  documentation  necessary  to 
determine  whether  the  estimated  loss  paid 
equals  the  actual  loss  sustained.  If  the  actual 
loss  sustained,  as  a  result  of  tlie 
reorganization,  is  greater  tiian  the  estimated 
loss  pajrment,  the  Lender  will  sabmit  a 
revised  estimated  loss  for  issuance  in  order 
to  obtain  payment  of  the  additional  amount 
owed  by  FmHA  to  the  Lender.  If  the  actual 
loss  payment  is  less  than  the  estimated  loss, 
the  lender  will  reimburse  FmHA  for  the 
overpayment  plus  interest  at  the  note  rate 
from  the  date  of  the  payment  of  the  estimated 
loss. 

(8)  Protective  Advances — If  approved 
protecbve  advances  were  made  prior  to  the 
borrower  having  filed  bankruptcy,  as  a  result 
of  prior  liquidation  action,  these  protective 
advances  and  accrued  interest  will  be 
entered  on  Form  FtaHA  449-3a 

•  •        •        *        • 

7.  Exhibit  A,  Attachment  2  to  Subpart 
B  is  amended  by  redesignating  existing 
paragraphs  XIV,  XV,  XVI.  XVD  and 
XVm  as  XV.  XVI,  XVU.  XVra  and  XK 
and  by  adding  a  new  paragraph  XTV  to 
read  as  follows: 

Exhibit  A,  Attadunoit  2— Farmers 
Home  Administration,  Approved  Lender 
Program  (ALP) 

•  *        •        *        • 

XIV.  Bankruptcy. 

A  The  lender  is  responsible  for  protecting 
the  guaranteed  loan  debt  and  all  collateral 
securing  the  loan  in  bankruptcy  proceedings. 
If  the  loan  is  involved  in  a  reorganization 
bankruptcy  proceeding  under  Chapter  11, 12, 
or  13  of  the  Bankruptcy  Code,  payment  of 
loss  claims  may  be  made  as  provided  in  this 
paragraph  XTV.  For  a  Chapter  7  bankruptcy  a 
liquidation  plan  in  a  Chapter  11  bankruptcy, 
only  paragraphs  XTV  B3  and  86  are 
applicable. 

B.  Loss  Payments. 

(1)  Estimated  Loss  Payments. 

(a)  If  a  borrower  has  filed  for  protection 
under  a  reorganization  bankruptcy,  the  lender 
may  request  a  tentative  estimated  loss 
payment  of  accrued  interest  and  principal 
written  off.  Thij  request  can  only  be  made 
after  the  bankruptcy  plan  is  confirmed  by  the 
court  Only  one  estimated  loss  payment  is 


allowed  during  the  reorganization 
bankruptcy.  All  subsequent  claims  during 
reorganization  will  be  considered  revisions  to 
the  initial  estimated  loss.  A  revised  estimated 
loss  payment  may  be  processed  by  FmHA.  at 
its  option,  in  accordance  with  any  court 
approved  changes  in  the  reorganization  plan. 
At  the  time  the  reorganization  plan  is 
completed,  the  lender  is  responsible  hr 
proi^ding  FtnHA  with  tiie  docnnentation 
necessary  to  review  and  sdinst  the  estimated 
loss  claim  to  (a)  reflect  the  actual  principal 
and  interest  reduction  on  any  part  of  the 
guaranteed  debt  determined  to  be  unsecured 
and  (b)  to  reimburse  the  Lender  for  any  court 
ordered  interest  rate  reduction  during  the 
term  of  the  reorganization  plan. 

(b)  The  lender  will  use  Form  FmHA  449-30, 
1x}an  Note  Guarantee  Report  of  Loss,"  to 
request  an  estimated  loss  payment  and  to 
revise  estimated  loss  payments  during  the 
course  of  the  reorganization  plan.  The 
estimated  loss  claim  as  weD  as  any  revisions 
to  this  claim  will  be  aocosapahied  by 
applicable  legal  docnmentation  to  support  the 
claim. 

(c)  Upon  completion  of  the  reorganization 
plaa  the  lender  will  comi^ete  Form  FmHA 
1980-44.  "Guaranteed  Loan  Borrower  Default 
Status"  and  forward  this  form  to  the  Finance 
Office. 

(2)  Interest  Loss  Payments. 

(a)  Interest  loss  payment  sustained  during 
the  period  of  the  reorganization  plan  will  be 
proceesed  in  accordance  with  paragraph  XIV 
(BKl). 

(b)  Interest  loss  payment  sustained  after 
the  reorganizatian  plan  is  completed  will  be 
processed  annually  when  the  lender  sustains 
a  loss  as  a  result  of  a  permanent  interest  rats 
reduction  which  extends  beyond  th«  period 
of  the  reorganization  plan. 

(c)  Form  FmHA  449-30  will  l>e  completed  to 
compensate  the  Lender  for  the  difference  in 
interest  rates  specified  on  the  Loan  Note 
Guarantee  or  Interest  Rate  Buydown 
Agreement  and  the  rate  of  interest  specified 
by  die  bankruptcy  court. 

(3)  Final  Loss  Rayments. 

(a)  Final  loss  payments  wiB  be  processed 
when  the  loan  is  liquidated. 

(b)  If  the  loan  is  paid  in  hill  without  an 
additional  loss,  the  Finance  Office  will  close 
out  the  estimated  loss  account  at  the  time 
notification  of  payment  in  full  is  received. 

(4)  Payment  Application— The  lender  must 
apply  estimated  loss  payments  first  to  the 
unsecured  principal  of  the  guaranteed  portion 
of  the  debt  and  then  to  the  unsecured  interest 
of  the  guaranteed  portion  of  the  debt.  In  the 
event  the  bankruptcy  court  attempts  to  direct 
the  payments  to  be  applied  in  a  different 
manner,  the  lender  will  immediately  notify 
the  FmHA  servicing  office. 

(5)  Overpayments — Upon  completion  of  the 
reorganization  plan,  the  lender  will  provide 
FmHA  with  the  documentation  necessary  to 
determine  whether  tiie  estimated  loss  paid 
equals  the  actual  loss  sustained.^  If  the  actual 
loss  sustained,  as  a  result  of  the 
reorganization,  is  greater  than  the  estimated 
loss  payment,  the  Lender  will  submit  a 
revised  estimated  loss  in  order  to  obtain 
payment  of  the  additional  amount  owed  by 
FmHA  to  the  Lender.  If  the  actual  loss 


payment  is  less  than  the  esthnated  loss,  the 
Lender  will  reimburse  FmHA  for  the 
overpayment  plus  interest  at  die  note  rate 
from  the  date  of  the  payment  of  the  estimated 
loss. 

(6)  Protective  Advances — If  approved 
protective  advances  have  been  made  prior  to 
the  borrower  having  filed  bankruptcy,  as  a 
result  of  prior  liquidation  action,  these 
protective  advances  and  accrued  interest  will 
be  entered  on  Fonn  FmHA  449-30. 

Subpart  C— Emergency  LivMtock 
Loan* 

8.  Section  1980.284  is  added  to  read  as 
follows: 

§1980294    Bankruptcy. 

(a)  General.  In  bankruptcies,  there  are 
two  separate  proceedings:  Liquidation 
and  reorganization  under  the 
bankruptcy  court's  protection.  It  is  the 
lender's  responsibility  to  protect  the 
guaranteed  loan  debt  and  all  collateral 
securing  the  loan  in  bankruptcy 
proceedings  (refer  to  paragraph  IX  C.5  of 
Form  FmHA  449-35  or  Form  FmHA 
1980-38).  These  responsibilities  include, 
but  are  not  limited  to: 

(1)  The  lender  will  file  a  proof  of  claim 
where  necessary  and  all  the  necessary 
papers  and  pleadings  concerning  the 
case. 

(2)  The  lender  will  attend  and  where 
necessary  participate  in  meetings  of  the 
creditors  and  all  court  proceedings. 

(3)  The  lender,  whose  collateral  is 
subject  to  being  used  by  the  bankruptcy 
estate,  will  immediately  seek  adequate 
prdtection  of  the  collateral.  Adeqiiate 
protection  of  the  collateral,  depending 
on  interpretation,  may  take  several 
forms.  In  a  bankruptcy,  the  trustee  is 
autiiorized  to  sell,  lease  or  use  the 
coUateral  if  the  borrower's  business  is  in 
operation.  The  only  collateral  the  trustee 
cannot  utilize  is  cash  collateral  unless 
the  seciu^d  creditor  grants  permission 
or  the  bankruptcy  court  authorizes  the 
use  of  such  after  giving  a  proper  hearing 
and  notice. 

(i)  Cash  collateral  means  cash, 
negotiable  instnunents,  dociunents  of 
title,  securities,  deposit  accounts,  or 
other  cash  equivalents,  such  as  accounts 
receivable. 

(ii)  Concerning  machinery,  equipment 
and  real  estate,  adequate  protection  can 
be  interpreted  differently  imder 
reorganization.  The  bankruptcy  trustee 
could  dispose  of  certain  collateral  and 
grant  to  the  secured  party  a  replacement 
lien  on  some  other  collateral  which  may 
or  may  not  have  the  same  value.  For 
example,  the  lender  may  hold  a  first  lien 
on  a  good  saleable  piece  of  real  estate 
and  could  find  replacement  of  this 
particular  parcel  of  property  with  a 
second  or  possibly  a  third  lien  on 
another  parcel  of  land  that  the  lender 


may  find  undesirable  for  adequate 
protection.  There  are  no  guarantees  to 
the  lender  when  the  borrower  is  in 
reorganization  that  the  collateral  will  be 
protected  to  the  lender's  satisfaction. 
The  lender  should  be  fully  aware  of 
what  is  taking  place  with  the  collateral 
and  resist  any  adverse  changes  that  may 
be  made  in  the  coUateral  securing  the 
FmHA  guaranteed  loan. 

(4)  VVhen  permitted  by  the  Bankruptcy 
Code,  the  lender  will  request  a 
modification  of  any  plan  of 
reorganization  whenever  it  appears  that 
additional  recoveries  are  likely. 

(5)  FmHA  will  be  kept  adequately  and 
regularly  informed  in  writing  of  aU 
aspects  of  the  proceedings. 

(b)  Reorganization  bankruptcy  cases. 
(1)  In  a  Chapter  11, 12.  or  13 
reorganization,  if  an  independent 
appraisal  of  coUateral  is  necessary  in 
FmHA's  opinion,  FmHA  and  the  lender 
vriW  share  the  appraisal  fee  equaUy. 

(2)  Lender  expenses,  in  a  Chapter  11. 
12.  or  13  reorganization  case,  are  not 
deducted  from  the  proceeds  of  the 
coUateral  because  a  reorganization  is 
not  a  Uquidation.  AU  expenses  incurred 
by  the  lender  (including  attorney's  fees) 
while  the  borrower  is  in  reorganization 
are  considered  normal  expenses  of 
servicing  the  accotmt  and  therefore  are 
the  responsibUity  of  the  lender  and  are 
not  deductible  from  the  proceeds  of  the 
collateral  or  covered  under  the  FmHA 
guarantee. 

(c)  Liquidation  bankruptcy  cases.  (1) 
Attorney  fees  mcurred  by  the  lender, 
without  exception,  cannot  be  approved. 
Reasonable  and  customary  Uquidation 
expenses  may  be  deducted  from  the 
proceeds  of  the  collateral  in  liquidation 
bankruptcy  cases  provided  the  lender  is 
doing  the  actual  liquidation  of  the 
collateral  and  presents  adequate  written 
justification  for  each  expense  and 
secures  FmHA's  written  concurrences 
prior  to  incurring  the  expense. 

(2)  If  a  trustee  is  appointed  by  the 
bankruptcy  court  to  seU  the  coUateral 
under  a  conversion  of  a  reorganization 
plan  to  a  Uquidation  plan  or  Chapter  7, 
the  trustee  rather  dian  the  lender  in  this 
instance  is  responsible  for  liquidating 
the  coUateral.  Normally,  any  expenses 
incurred  by  the  lender  during  this  period 
are  not  considered  liquidation  expenses 
and  cannot  be  deducted  from  coUateral 
proceeds.  The  lender  is  not  engaged  in 
the  actual  liquidation  but  is  performing 
in  a  manner  considered  to  be  normal 
servicing  of  the  loan  under  the 
circimistances. 

(3)  If  the  property  is  abandoned  by  the 
trustee  and  the  lender  is  actually 
engaged  in  actual  liquidation, 
reasonable  Uquidation  expenses  would 
he  recoverable  from  Uquidation 


proceeds  with  prior  written  concurrence 
for  each  expense  from  FmHA  before  the 
expense  is  incurred. 

(d)  Loss  Payments.  See  paragraph  XVI 
of  Form  FmHA  449-35  or  Form  FmHA 
1980-38. 

Administrative 

(A)  The  lender  is  responsible  for  advising 
FmHA  of  the  completion  of  reorganization 
plan;  however,  the  FmHA  servicing  office  will 
monitor  the  lender's  files  to  ensure  timely 
notification  of  servicing  actions. 

(B)  If  an  estimated  loss  claim  is  paid  during 
the  operation  of  the  reorganization  plan,  and 
the  borrower  repays  the  loan  in  full  without 
an  additional  loss  sustained  by  the  lender,  a 
Final  Report  of  Loss  is  not  necessary.  The 
Finance  Office  will  close  out  the  estimated 
loss  account  as  a  Final  Loss  at  the  time 
notification  of  payment  in  full  is  received. 

(C)  If  the  bankruptcy  court  attempts  to 
direct  that  loss  payments  will  be  applied  to 
the  account  other  than  the  unsecured 
'principal  first  and  then  to  unsecured  accrued 
interest  the  lender  is  responsible  for 
notifying  the  FmHA  servicing  office 
immediately.  The  FmHA  servicing  office  will 
then  obtain  advice  from  OGC  on  what 
actions  FmHA  should  take. 

(D)  Protective  Advances — Authorized 
Protective  Advances  may  be  included  with 
the  estimated  loss  payment  associated  with 
the  reorganization  bankruptcy  provided  they 
were  incurred  in  connection  with  liquidation 
of  the  account  prior  to  the  borrower  filing 
bankruptcy.  Protective  advances  during  a 
bankruptcy  reorganization  are  not  generally 
authorized.  The  bankruptcy  court  can  order 
protection  of  the  collateral  while  the 
borrower  is  in  a  reorganization  bankruptcy. 
The  lender  whose  collateral  is  subject  to 
being  used  by  the  trustee  in  bankruptcy 
should  immediately  seek  adequate  protection 
of  the  collateral,  including  petitioning  for  a 
super  priority, 

(E)  Accrued  interest  owed  to  the  lender 
should  be  supported  by  documentation  as  to 
how  the  accrued  Interest  amount  was 
calculated  by  the  lender.  A  copy  of  the 
promissory  note  and  ledger  should  also  be 
attached.  As  pari  of  the  review  of  the  final 
loss  claim.  I'tikHA  should  be  assured  that  the 
lender  has  not  accrued  interest  on  the 
principal  and  interest  amount  of  the  loan  that 
was  paid  by  the  estimated  loss  payment.  The 
approval  official  is  responsible  for  the 
accuracy  of  the  interest  calculations  on  the 
final  report  of  loss  before  submission  to  the 
Finance  Office. 

(F)  Repurchase  of  Notes — In  cases  where  a 
default  on  the  guaranteed  note  does  not  exist, 
the  State  Director  may  approve  the 
repurchase  of  the  unpaid  guaranteed  portion 
of  loan(s)  from  any  holder(s)  to  reduce 
interest  accrual  during  a  Chapter  7 
proceeding,  or  after  a  Chapter  11,  proceeding 
becomes  a  liquidation  proceeding.  (Refer  to 
paragraph  XC  of  Form  449-35  or  Form  FmHA 
1980-38.) 

(G)  County  Supervisors  are  authorized  to 
accept  Report  of  Estimated  Loss  or  Final  Los 
Payments  on  Form  FmHA  449-30  in  those 
cases  where  the  loss  payment  will  not  exceed 
$55,000.  The  State  Director  is  authorized  to 
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accept  the  detfinninatton  io  ail  odwr  cases.  A 
copy  of  the  form  will  be  given  to  the  District 
Director.  The  State  Director  will  ssbmit  Fbrm 
FmHA  449-30  to  the  Finance  Offica  for 
payment  of  any  losses. 

Subpart  E— BusifMsa  and  Industrial 
Loan  Program  j 

9.  Section  198a475  is  amended  by 
redesignating  paragraph  (aH5)  to  (aK6), 
adding  a  new  par^rah  (a)(5).  revising 
para^Bph  (b).  add^  a  new  paragraph 
(d).  and  revising  the  Administrative 
section  to  read  as  MIows: 


§19MU75 

(a)  •  *  ' 
(5)  When  permitted  by  the  Bankruptcy 

Code,  the  lender  will  reqtiest 
modification  of  any  plan  of  I 

reorganization  whenever  it  appears  mat 
additional  recoveries  are  likely. 

(b)  In  a  Chapter  11  reofganixation  if 
an  independent  appraisal  of  collateral  is 
necessary  in  FmHA's  opinion,  PmHA 
and  the  lender  will  share  such  appraisal 
fee  equally. 

(d)  Estimated  Loss  Payments.  See 
paragraph  XVI  of  Form  FmHA  449-35. 

Administrative  | 

Refer  to  Appendix  G  of  ^is  aabpaii 
(available  in  any  PaHA  Office)  for  advica  on 
how  to  interact  with  the  lender  on  K(|uidatiao 
and  prapoty  management. 

(A)  It  is  thie  responsttality  of  the  State 
Program  Chief  to  see  that  FmHA  is  being 
fully  infonned  by  the  lender  in  all  bankniptcy 
cases. 

(B)  All  bankruptcy  cases  should  be 
repmted  immediately  to  the  National  Office 
by  utilizing  and  completing  a  prahieai/ 
delinquent  status  report,  "^e  Regional 
Attorney  must  be  infonned  promptly  of  the 
proceedinga. 

(C)  Chapter  11  pertalne  to  a  raosgaaizaliQn 
of  a  business  contemplatiBg  an  ongoing 
business  rather  than  a  terannatian  and 
dissolution  of  the  basineas  where  legal 
protection  is  afforded  to  the  bnuneas  as 
defined  under  Chs{>ter  11  of  the  Bankruptcy 
Code.  Conseciuaitly  expenses  incuncd  by  the 
lender  in  a  Chapter  11  reotganiaatioB  can 
never  be  liquidation  expenses  unless  the 
proceeding  becomes  a  Liquidating  11.  If  the 
proceeding  should  become  a  Liqaidating  11. 
reasonable  and  customary  liquidatioii 
expenses  from  that  point  forward  inay  be 
shared  as  provided  by  the  Lender's 
Agreement.  Chapter  7  pertains  to  a 
liquidation  of  the  borrower's  asacts.  If,  and 
when,  liquidation  of  the  boDOwer's  assets 
under  Chapter  7  is  conducted  by  the 
bankruptcy  trustee  then  the  lender  cannot 
claim  expenses. 

(D)  The  State  LKrector  may  approve  the 
repurchase  of  the  unpaid  guaranteed  poHion 
of  the  loan  from  the  holdafs)  to  reduce 
interest  accruals  during  Chapter  7 
proceedings  or  after  a  Chapter  11  proceeding 
becomes  a  liqnidation  proceeding.  On  loans 
in  bankruptcy,  any  kiss  payment  must  be 


halted  in  accordance  with  tltc  Lender's 
Agreement  and  carry  the  approval  of  the 
State  Director. 

(E)  The  Slate  Director  must  approve  in 
advance  and  in  writnig  the  lendn-'s  estimated 
Uquidation  expenses  on  loans  in  Hquidatian 
bankruptcy.  TTtese  expenses  must  be 
reasonalite  and  customary  and  not  in-house 
expenses  of  the  lender. 

(F)  The  lender  is  responsible  for  adviaiBg 
FmHA  of  the  completian  of  tiw  Chapter  11 
reorganisation  pkam  however,  dte  FtoHA 
servicing  office  will  monitor  the  leader's  files 
to  ensure  timely  notification  of  servicing 
actions. 

(G)  If  an  estimated  toss  claim  is  paid  during 
the  operation  of  the  reorganization  plan,  and 
the  borrower  repays  Ae  loan  in  full  without 
an  additional  loss  sustained  by  tite  lender,  a 
Final  Report  of  Loss  is  not  neoeasary.  The 
Finance  Office  will  ckwe  out  the  estimated 
loss  account  as  a  Final  Loss  at  the  time 
notiflcation  of  payment  in  full  is  received. 

(H)  If  the  bankruptcy  court  attempts  to 
direct  that  loss  payments  will  be  applied  to 
the  account  other  than  the  unsecured 
principal  first  and  then  to  unsecured  y,<:riiid 
interest  the  lender  is  responsible  for 
notifying  the  FmHA  servicing  office 
immediately.  The  FtnHA  servicing  office  wil) 
then  obtain  advice  from  OGC  on  what 
actions  FmiiA  should  take. 

(I)  Protective  Advances    Authorized 
Protective  Advances  may  be  included  with 
the  estimated  loss  payment  associated  with 
the  Chapter  11  reofganizaUoo  provided  dwy 
were  incurred  in  connection  with  bqoidation 
of  the  account  prior  to  the  borrower  fihrtg 
bankruptcy.  Protective  advances  during  a 
bankruptcy  reorganization  are  not  generally 
authorized. 

(J)  Adequate  Protection— The  bankruptcy 
court  can  order  protection  of  the  collateral 
while  the  borrower  is  in  a  reorganization 
bankruptcy.  The  tender  whose  ooUateral  is 
subject  to  being  used  by  the  traatee  in 
bankruptcy  should  immediately  seek 
adequate  protection  of  the  collateral, 
including  petitioning  for  a  super  priortty. 

Subpart  F— Economic  Einargoncy 


Section  1S80.583  is  added  to  read  as 

follows: 

§19W3<3    Banfciaptcy. 

(a)  General.  In  bankruptcies,  there  are 
two  separate  proceedings:  Liquidation 
and  reorganization  under  the 
bankruptcy  couct's  protectioa  It  is  the 
lender's  responsibility  to  protect  the 
guaranteed  loan  debt  and  aQ  collateral 
securing  the  loan  in  bankruptcy 
proceedings  (refer  to  paragraph  OC  CS  of 
Form  FmHA  440-^  or  Form  FmHA 
1960-35  or  Form  FmHA  19(M>-38.)  These 
responsibilities  include,  but  are  not 
limited  to: 

(1)  The  lender  will  file  a  proof  of  ckdm 
where  necessary  and  all  the  necessary 
papers  and  pleadings  concetning  the 
case. 


(2)  The  lender  will  attend  and  where 
necessary  participate  in  meetings  of  the 
creditors  and  all  coort  proceedings. 

(9)  The  lender,  whose  collateral  is 
subject  to  being  used  by  the  bankruptcy 
estate,  will  immediately  seek  adequate 
protectiiHi  of  the  collateral.  Adequate 
protection  of  the  collateral  depending 
on  interpretaticm,  may  take  several 
forms.  In  a  bankruptcy,  the  trustee  is 
authorized  to  sell,  lease  or  use  the 
collateral  if  the  borrower's  business  is  in 
operation.  The  only  collateral  the  trustee 
cannot  utilize  is  cash  ooUateral  unless 
the  secured  creditor  grants  permissioo 
or  the  bankruptcy  court  authorizes  the 
use  of  such  after  giving  a  proper  hearing 
and  notice. 

(i)  Cash  collateral  means  cash, 
negotiable  instruments,  docmnents  of 
title,  securities,  deposit  accoonts,  or 
other  cash  equivalents,  socfa  as  accotmts 
receivable. 

(ii)  Concerning  machinery,  equipment 
and  real  estate,  adequate  protection  can 
be  interpreted  differently  under 
reorganization.  The  banknq>tcy  trastee 
could  dispose  of  certain  collateral  and 
grant  to  the  secured  party  a  replacement 
lien  on  some  other  collateral  which  may 
or  may  not  have  the  same  vahie.  For 
example,  the  lender  may  hold  a  first  lien 
on  a  good  saleable  piece  of  real  estate 
and  could  find  replacement  of  this 
particular  parcel  of  property  with  a 
second  or  possibly  a  third  lien  on 
another  parcel  of  land  that  the  lender 
may  fin<i  undesirable  for  adequate 
protection.  There  are  no  guarantees  to 
the  lender  when  the  borrower  is  in 
reorganization  that  the  collateral  will  be 
protected  to  the  lender's  satisfJaction. 
The  lender  should  be  fully  aware  of 
what  is  taking  place  with  the  collateral 
and  resist  any  adverse  changes  that  may 
be  made  in  the  collateral  saairing  the 
FmHA  guaranteed  loan. 

(4)  When  permitted  1^  the  Bankruptcy 
Code,  the  lender  will  request  a 
modification  of  any  plaiMtf 
reorganization  whenever  it  appears  that 
additional  recoveries  are  likely. 

(5)  FntHA  will  be  kept  adequately  and 
regularly  informed  in  writing  of  all 
aspects  of  the  proceedings. 

(b)  ReorgOMuzation  bankngttcy  coses. 
(1)  In  a  Chapter  11, 12.  or  13 
reorganization,  if  an  independent 
appraisal  of  coUateral  is  necessary  in 
FbqHA's  opinion.  FmHA  and  the  lender 
will  share  the  appraisal  fee  equally. 

(2)  Lender  expenses  in  a  Chitpler  11. 
12.  or  13  reorganization  case  are  not 
deducted  fitMn  the  proceeds  of  the 
collateral  because  a  reorganisatian  is 
not  a  liquidation.  All  expenses  incurred 
by  the  lender  (mdoding  attorney's  feM). 
while  the  borrower  is  in  reorganization. 


are  considered  normal  expenses  of 
servicing  the  account,  and  dierefore  are 
the  responsibility  of  the  lender  and  are 
not  deductible  firoro  the  proceeds  of  the 
coUateral  or  covraad  undo'  the  FinHA 
guarantee. 

■  (c)  Liquidotion  bankruptcy  cases.  (1) 
Attorney  fees  incurred  by  the  lender, 
without  exception,  cannot  be  approved. 
Reastmable  and  customary  liquidation 
expenses  may  be  deducted  from  the 
proceeds  of  the  collateral  in  liquidation 
bankruptcy  cases,  provided  the  lender  is 
doing  the  actual  liquidation  of  the 
collateral  and  presents  adequate  written 
justification  for  each  expense  and 
secured  FmHA's  written  conciurence 
prior  to  incurring  the  expense. 

(2)  If  a  trustee  is  appointed  by  the 
bankruptcy  court  to  seD  ^  ooHateral 
under  a  conversion  of  a  reorganization 
plan  to  a  liquidation  plan  or  Chapter  7. 
the  trustee  rather  than  the  lender  in  this 
instance  is  responsible  for  Ikjuidating 
the  collateral.  Normally,  any  expenses 
incurred  by  the  lender  during  this  period 
are  not  considered  liquidation  expenses 
and  cannot  be  deducted  from  coUateral 
proceeds.  The  lender  is  not  engaged  in 
the  actual  Uquidation  but  is  performing 
in  a  manner  considered  to  be  normal 
servicing  of  the  loan  under  the 
circumstances. 

(3)  If  the  property  is  abandcmed  by  the 
trustee  and  the  lender  is  actuaUy 
engaged  in  actual  liquidation, 
reasonable  liquidation  expenses  would 
be  recoverable  from  hquidaticm 
proceeds  with  prior  written  concurrence 
for  each  expense  from  FmHA  before  the 
expense  is  incurred. 

(d)  Loss  Payments.  See  paragraph  XVI 
of  Form  FmHA  449-35  or  Form  FmHA 
1960-38. 

Administrative 

(A)  The  lender  is  responsible  for  advising 
FmHA  of  the  completion  of  reorganization 
plan;  however,  the  PmHA  servicing  office  will 
monitor  the  Irader's  files  to  ensure  timely 
notification  of  servicing  action. 

.  (B)  If  an  estimated  loss  daim  is  paid  durii^ 
the  operation  of  the  reorganization  plan,  and 
the  borrotver  repays  the  loan  in  full  without 
an  additional  loss  sustained  by  tlie  lender,  a 
Final  Report  of  Loss  is  not  necessary.  The 
finance  Office  will  close  out  the  estimated 
loss  account  as  a  Final  Loss  at  the  time 
notification  of  payment  in  fiill  is  received. 

(C)  If  the  bankruptcy  court  attempts  to 
direct  tiiat  loss  payment  will  be  applied  to 
the  account  otiier  than  the  unsecured 
principal  first  and  then  to  imsecured  accrued 
interest  the  lender  is  responsible  for 
notifying  the  FmHA  office  immediately.  The 
FmHA  servicing  office  wiU  then  obtain 
advice  finm  OGC  on  what  actions  FinHA 
should  take. 

(D)  I>rotective  Advances— Authorized 
Protective  Advances  may  be  included  with 
the  estimate  loss  payment  associated  with 


the  reorganization  banlcniptcy  |H<ovided  tiiey 
were  incurred  in  connection  with  liquidation 
of  the  account  prior  to  tiie  borrower  filing 
bankruptcy.  Protective  advances  during  a 
bankruptcy  reorganization  are  not  generally 
authorized. 

(E)  Adequate  Protectiop    The  bankruptcy 
court  can  order  protection  of  tfie  collateral 
while  tlie  borrower  is  in  a  reorganization 
l>ankniptcy.  The  lender  whose  coUateral  is 
subject  to  l>eing  used  by  the  trustee  in 
bankruptcy  should  immediately  seek 
adequate  protection  of  the  collateral. 
inducing  petitioning  for  a  super  priority. 

(F)  Accrued  interest  owed  to  Ae  lender 
should  be  supported  by  documentation  as  to 
how  the  accrued  interest  amount  was 
calculated  by  the  lender.  A  copy  of  the 
promissory  note  and  ledger  should  also  l>e 
attached.  As  part  of  die  review  of  the  final 
loss  claim,  PrnHA  should  be  assured  that  the 
lender  has  not  accrued  interest  on  the 
principal  and  interest  amotmt  of  the  loan  that 
was  paid  l>y  the  estimated  loss  payment  The 
approval  official  is  responsible  for  the 
accuracy  of  tiie  interest  calculations  on  the 
final  report  of  the  loss  before  submission  to 
the  Finance  Office. 

(G)  Repurchase  of  Notes — In  cases  where  a 
default  on  the  guaranteed  note  does  not  exist 
the  State  Director  may  approve  the 
reptirchase  of  the  unpaid  guaranteed  portion 
of  the  loan(8)  fit}m  any  holderfs)  to  reduce 
interest  accrual  during  Chapter  7  proceeding, 
or  after  a  Chapter  11  proceeding  becomes  s 
Uquidation  proceeding.  (Refer  to  paragraph 
X.C  of  Form  FmHA  44&-35  or  Form  PmHA 
449-38.) 

(H)  County  Supervisors  are  authorized  to 
accept  Report  of  Estimated  Loss  or  Final  Loss 
Payments  on  Form  PmHA  449-30  in  those 
cases  where  the  loss  payment  will  not  exceed 
SS&jBOa.  The  State  Director  is  autiiorized  to 
accept  the  determination  in  all  other  cases.  A 
copy  of  the  form  wiU  be  given  to  the  District 
Director.  The  State  Director  will  submit  Form 
FmHA  449-30  to  the  Fmance  Office  for 
payment  of  any  losses. 
Vance  L.  daili. 
Adminiatrator,  Fanners  Home 
Administration. 

Dated:  March  30. 1988. 

[PR  Doc.  88-10119  FUed  5-«-a8: 8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 

Emergency  Planning  and 
Praparadnaaa  Requiranwnts  for 
Nuclear  Powor  Plant  Fuel  Loading  and 
Initial  Low-Poww  Oporations 

agency:  Nudear  Regulatory 

Commission. 

action:  Proposed  rule. 


. :  The  Nuclear  Regulatory 

Commission  proposes  to  amend  its 
regulations  to  establish  more  cleariy 
what  emergency  planning  and 


prepardness  requirements  are  needed 
for  fuel  loading  and  lower  power 
operation  of  nuclear  power  plants. 
Current  rules  provide  for  a  finding  prior 
to  fuel  loading  and  low  power  on  the 
licensee's  plans  and  state  of 
preparedness  for  dealing  with  accidents 
that  could  aSiect  persons  onsite,  and  for 
coordinatmg  with  offsite  personnel  and 
agencies  so  that  the  necessary  resources 
(for  example  fire  equipment)  can  be 
applied  onsite  for  mitigating  and 
containing-accidents  and  so  that  offsite 
agencies  can  be  kept  informed  of  plant 
events.  Current  rules  also  provide  that 
no  finding  regarding  the  planning  or 
preparedness  of  oRsite  agencies  for 
dealing  with  accidents  that  could  affect 
persons  offoite  is  required  at  diis  stage. 
The  Commission  is  not  proposing  to 
change  these  aspects  of  the  current 
rules.  However,  practice  under  the 
current  rule  has  been  to  consider  also, 
as  part  of  review  of  Ucensees'  plans, 
certain  offsite  elements  of  those  plans 
that  seem  pertinent  only  to  protecting 
persons  onsite.  It  is  the  purpose  of  this 
public  rulemaking  to  consider  whether 
this  prior  practice  should  be 
discontinued  or  modified  in  view  of  the 
principal  basis  for  the  current  rule, 
which  is  that  there  is  a  low  degree  of 
risk  posed  to  offsite  persons  by  fuel 
loadLog  and  low  power  operation  (up  to 
5%  of  rated  power).  SpecificaUy,  the 
Commission  is  considering  amending 
S  50.47(d)  to  include  as  prerequisites  for 
low  power  operation,  seven  standards 
with  ofisite  aspects  that  are  believed  to 
be  appropriate  for  fuel  loading  and  low 
power  operation.  The  capability  for 
prompt  notification  of  the  surrounding 
populace  (as  distinct  from  the  capacity 
to  keep  offsite  emergency  planning 
agencies  informed  promptly  of  plant 
accidents)  is  not  included  in  the  rule  as 
a  requirement  for  fuel  load  and  low 
power  operations.  However,  nothing  in 
this  proposed  rule  is  intended  to  change 
the  emergency  planning  standards 
which  must  be  satisfied  before 
operations  at  full  power. 

DATES:  The  comment  period  expires 
June  8, 198a  Comments  filed  after  this 
date  will  be  considered  if  practical  to  do 
so,  but  only  those  comments  filed  on  or 
before  this  date  can  be  assured  of 
consideration. 

ADDRESSES:  Conunents  may  be  sent  to 
the  Secretary  of  the  Commission. 
Attention:  Docketing  and  Service 
Brandt,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  or 
may  be  hand-delivered  to  either  the 
Public  Document  Room,  1717  H  Street 
NW..  Washington.  DC  20555.  between 
the  hours  of  7:45  ajn.  and  4:30  p.m.  or 
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the  Office  of  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  11555  Rockville 
Pike,  Rockville,  Maryland  20652. 
between  the  hours  of  7:30  a jn.  and  4:15 
p.m.  weekdays. 

FOR  FURTHER  INFORMATION  CONTACT 
James  R.  Wolf,  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  E)C  20555; 
telephone  (301)  492-1641,  or  Michael  T. 
lamgochian.  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555:  telephone  (301)  4g2-391& 
SUPFLfMENTARV  INFORMATION:  j 

A.  Background 

On  August  19, 1980,  the  Nuclear 
Regulatory  Commission  published 
revised  and  upgraded  emergency 
planning  regulations  culminating  a 
process  that  had  been  initiated  by  the 
events  at  Three  Mile  Island.  See  45  FR 
55402.  Less  than  two  years  later,  the 
Commission  revisited  those  regulations 
in  order  to  clarify  them  in  two  respects, 
one  of  diem  central  to  the  Commission's 
current  proposed  rule.' 

Specifically,  the  Commission 
recognized  that  its  1960  rulemaking  had 
not  addressed  the  subject  of  low  power 
operations  and  had  not  differentiated 
with  respect  to  whether  and  to  what 
extent  emergency  planning  requirements 
should  be  ai^Ucable  to  fuel  loading  and 
low  power  (up  to  5%  of  rated  power) 
testing.  The  Commission  then  issued  a 
proposed  rule  for  comment  (46  FR  61132) 
and  thereafter  on  July  13, 1962 
promulgated  as  a  final  rule  a  new 
i  50.47(d)  to  provide  that  only  a  finding 
as  to  the  adequacy  of  applicant's  onaite 
emergency  plaiming  and  preparedness  is 
required  for  low  power.  47  PR  30232. 
However,  in  language  accompanying  the 
publication  of  the  rule  the  Ccnunission 
provided  that  review  of  an  applicant's 
onsite  emergency  plan  would  involve 
aspects  of  some  offsite  elements. 

More  specifically,  the  Commisison 
said  in  the  rule  preamble  (but  not  in  the 
rule  itself)  that  prior  to  low  power  it 
would  review  the  following  offsite  | 
aspects  of  oppT/'coTirs  plans: 

(a)  Section  S0.47(b)(3).  Arrangements  for 
requesting  and  effectively  using  assistance 
resources  have  been  made,  arrangements  to 
accommodate  State  and  local  staff  and  the 
licensee's  near-site  Emergency  OperatJons 
Facility  have  been  made,  and  other 


•  The  other  issue  was  whether  emergency 
preparedness  exercise*  may  be  titigal»l  in 
Commission  proceedings  and  is  not  relevant  to  the 
rule  proposed  in  this  notice.  In  Union  ofConctmed 
Scientists  v.  NRC.  735  F.2d  1437  (D.C.  Cir.  1964), 
cert  denied  sub  nam.  Arkansas  Power  &  Light  Co. 
V.  Union  of  Concerned  Scientists.  468  U.&  1132 
(1965)  it  was  held  that  emergency  preparedness 
exercises  may  be  litigated. 


organizations  capable  of  augmenting  the 
planned  response  have  been  identified. 

(b)  Section  S0.47(b)(5).  Procedures  have 
been  established  for  notification,  by  the 
licensee,  of  State  and  local  response 
organizations  and  for  notification  of 
emergency  personnel  by  all  organizationa:  the 
content  of  initial  and  followup  messages  to 
response  organizations  and  the  public  has 
been  established;  and  means  to  provide  early 
notification  and  clear  instruction  to  the 
populace  wittiin  the  plume  exposure  pathway 
Emergency  Planning  Zone  have  been 
established. 

(c)  Section  50.47(b)(e].  Provisions  exist  for 
prompt  communications  among  principal   - 
response  organizations  to  emergency 
personnel  and  to  the  public. 

(d)  Section  50.47(b)(8].  Adequate 
emergency  facilities  and  equipment  to 
support  the  emergency  responses  are 
provided  and  maintained. 

(e)  Section  50.47(b)(9).  Adequate  methods, 
systems,  and  equipment  for  assessing  and 
monitoring  actual  or  potential  ofisite 
consequences  of  a  radiological  emergency 
condition  are  in  use. 

(f)  Section  S0.47(b)(12).  Arrangements  are 
made  for  medical  services  for  contaminated 
injured  individuals. 

(g)  Section  50.47(b)(15).  Radiological 
emergency  response  trahiing  is  provided  to 
those  who  may  be  called  on  to  assist  in  an 
emergency. 

The  foundation  for  the  July  1962  rule 
change  was  the  Commission's 
determination  that  the  degree  of 
emergency  planning  and  preparedness 
necessary  to  provide  adequate 
protection  of  the  public  health  and 
safety  is  significantly  less  than  that 
required  for  full  power  operation  in  light 
of  the  significantly  lower  risks 
associated  with  even  low  likelihood 
accidents  at  that  stage.  47  FR  at  30233 
(See  also  n.l  citing  conclusions  that  low 
power  risk  is  several  orders  of 
magnitude  less  than  full  power  risk 
according  to  staff  evaluations  In  several 
operating  license  cases). 

B.  Commission  Consideration  of  the 
^ipeal  Board's  DedsioD  in  Seabrook, 
Public  Service  Company  of  New 
HampaUie  (Seabrocric  Station.  Units  1 
and  2).  ALAB-883  (February  3, 1968) 

Recently  the  Commission  has  had  its 
attention  refocused  on  the  emergency 
preparedness  requirements  for  low 
power  operation.  This  is  so  because 
existing  siren  systems  that  were  to  serve 
for  prompt  notification  throughout  the 
Massachusetts  portion  of  the  Seabrook 
offsite  emergency  planning  zone  in  the 
event  of  an  accident  with  potential 
offsite  consequences  had  been  or  were 
about  to  be  dismantled.  The  absence  of 
a  prompt  notification  system  was 
brought  to  the  attention  of  the  Appeal 
Board  which,  entertaining  the  matter  in 
the  first  instance  rather  than  as 
appellate  reviewer,  reopened  the  record 


in  the  Seabrook  operating  license 
proceeding  for  litigation  of  contentions 
related  to  the  absence  of  a  prompt 
notification  system.  Moreover,  the 
Appeal  Board  held  that  low  power 
testing  must  await  the  resolution  of 
^  those  issues  before  an  Atomic  Safety 
and  Licensing  Board.  ALAB-663,  slip  op. 
at  18-24. 

Petitions  for  Commission  review  of 
the  Appeal  Board  decision  were  then 
timely  filed  with  the  Commission.  This 
was  (he  first  time  that  contested  issues 
regarding  compliance  with  any  of  the 
seven  offsite  elements  of  applicants' 
onsite  plans  (items  (a}-(g)  above)  had 
come  before  the  Commission.  The 
Commission  itself  had  not  until  thep  had 
occasion  to  apply  and  interpret  this 
aspect  of  the  1962  rule  change  in  an 
adjudicatory  hearing  context 

C  The  Need  for  Rulemaking 

Related  to  its  consideration  oS 
whether  to  take  review  of  the  need  for  a 
prompt  notification  system  in  Seabrook 
prior  to  low  power,  the  Commission 
reexamined  the  July  1962  rule  change  in 
order  to  determine  whether  there  is  any 
safety  basis  for  continuing  public 
notification  as  a  requirement  for  low 
power,  and  if  there  was  not,  whether 
further  rule  changes  were  needed.  As  a 
part  of  this  rulemaking  consideration, 
the  Commission  reevduated  and  sees 
no  reason  to  doubt  the  safety  rationale 
stated  by  the  Commission  in 
promulgating  its  1962  rule.  Although  at 
low  i>ower  plant  operators  typically 
have  less  experience  and  there  is  a 
greater  potential  for  undiscovered 
defects,  the  risk  to  public  health  and 
safety  at  low  power  is  significantly 
lower  than  at  full  power  as  a  result  of 
several  factors.  Those  reasons  were 
stated  earlier  by  the  Commission  as 
follows:  First,  the  fission  product 
inventory  during  low  power  testing  is 
much  less  than  during  higher  power 
operation  due  to  the  low  level  of  reactor 
power  and  short  period  of  operation. 
Second,  at  low  power  there  is  a 
significant  reduction  in  the  required 
capacity  of  systems  designed  to  mitigate 
the  consequences  of  accidents  compared 
to  the  required  capacities  under  full- 
power  operation.  The  Commission  notes 
that  the  regulatory  requirements  for 
safety  systems  during  reactor  power 
operation,  including  containment 
integrity,  emergency  core  cooling,  and 
redundant  power  supplies  are  the  same 
for  5%  power  operation  as  they  are  for 
100%  power.  Third,  the  time  available 
for  taking  actions  to  identify  accident 
causes  and  mitigate  accident 
consequences  is  much  longer  than  at  full 
power.  This  means  the  operators  should 
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have  sufficient  time  to  prevent  a 
radioactive  rdease  from  oeoaring.  in 
the  worst  case,  the  addititHial  time 
available  (at  least  10  hours),  even  for  a 
postulated  low  likelihood  sequence 
which  could  eventually  result  in  release 
of  the  fission  products  accumulated  at 
low  power  into  the  containment,  would 
allow  adequate  precautionary  actions  to 
be  taken  to  protect  the  public  near  the 
site  *  (47  FR  30233). 

The  safety  basis  for  the  1982  rule  was 
reviewed,  llie  analyses  done  at  that 
time  are  still  applicable,  llie 
Commission  reexamined  the  need  at  low 
power  to  review  those  aspects  of 
applicants'  onsite  plans  that  seem 
relevant  only  to  offsite  protective 
measures  that  may  be  needed  if  there 
were  an  accident  with  offsite  dose 
effects.  Several  considerations 
recommend  the  choice  of  a  rulemaking 
forum  for  this  effort  rather  than  address 
these  factors  in  the  first  instance  in  the 
context  of  the  Seabrook  adjudication. 
First,  and  most  important,  the  question 
is  essentiaOy  a  generic  safety  question 
with  applicabilify  to  all  pendii^  and 
future  applications  for  fuel  loading  and 
low  power,  and  the  Commission  prefers 
to  subject  its  proposal  to  a  broacter 
spectrum  of  public  comment  than  simply 
the  litigants  in  the  Seabrook  case. 
Second,  to  the  extent  that  any  review 
bearing  on  ofEsiet  preparedness  is 
required  before  low  power,  including  a 
limited  review  of  applicants'  jAans  as 
contemplated  by  this  proposed  rule,  the 
current  rule  language  co<fified  in  10  CFR 
50.47(d)  is  misleading  in  that  it  suggests 
that  no  such  review  is  needed. 

D.  The  Proposed  Rule 

The  proposed  rule  requires  NRC 
findings  on  the  applicant's  onsite  plan 
and  only  those  ofbite  elements  of  that 
plan  which  could  reasonably  be 
expected  to  be  needed  in  the  event  of  a 
radiological  emergency  at  low  power. 
The  principal  focus  of  these 
requirements  is  on  such  coordination  by 
applicants  with  offsite  agencies  as  may 
be  necessary  to  bring  offsite  personnel 
and  equipment  to  the  site  to  mitigate 
and  contain  the  accident.  For  example, 
offsite  fire  equipment  and  medical 
services  may  be  needed  to  deal  with  a 
fire  and  to  treat  injured  plant  workers.  A 


*  The  level  of  risk  associated  with  low-power 
operation  has  been  estimated  by  the  staff  in  several 
recent  opanling  bcenae  cases:  Dialab  Canyon. 
Docket  Noa.  27S-C)L.  323-OL.  Saa  Oao6«.  Oockel 
No*.  3ei-OL.  362-OU  Shoreham.  S«]uoyah.  TMI-1 
and  I.aSalle.  Docket  Nos.  STS-OL  374-OL.  In  each 
case  tha  Safety  Bwahmiaa  Report  ooncioded  that 
low-power  rtak  is  several  ordm  of  SMfaitade  loss 
than  {uU-pewar  risk.  llMse  fiadlngs  sappott  the 
general  conclasioMS  ia  the  text  that  a  mimberof 
factors  associated  with  low^power  operation  imply 
greally  ledaeed  risk  cnapaferf  with  fan  p«w«r. 


secondary  focus  of  such  requirements  is 
on  coordination  with  offsite  agencies  to 
ensure  that  offsite  authorities  are  kept 
informed  of  plant  status,  including 
details  of  the  emergency  and  of  the 
onsite  response  so  that  they  can  be  of 
maximum  assistance  to  the  response 
and  can  respond  fully  and  aocwately  to 
questions  iirom  the  media  and  the  public. 
"The  offsite  elements  include  establishing 
arrangements  for  requesting  and  using 
offsite  assistance  resources  onsite  as 
well  as  arrangements  to  accommodate 
State  and  local  staff  (or  appropriate 
members  of  the  utility  emergency 
organization)  at  the  near-site  emergency 
facility,  and  identifying  other 
organizations  capaUe  of  augmenting  the 
planned  onsite  response. 

They  also  include  establishing 
procedures  for  licensee  notification  of 
State  and  local  response  organizations, 
provisions  for  prompt  commtmications 
among  principal  response  organizations 
to  offsite  emergency  personnel  who 
would  be  responding  to  onsite 
emergencies;  providing  adequate 
emergency  facilities  and  equipment  to 
support  the  emergency  response 
planned  onsite;  providing  adequate 
methods,  systems,  and  equipment  for 
assessment  and  monitoring  of  actual  or 
potential  offsite  consequences;  making 
arrangements  for  medical  services  for 
contaminated  injured  individuals  on 
site,  and  providing  radiological 
emergency  response  training  to  those 
offsite  who  may  be  called  on  to  assist  in 
an  emergency  onsite. 

It  has  been  difficult  on  at  least  initial 
consideration  for  the  Commission  to 
discover  a  basis  for  requiring  a  review 
before  lower  power  operation  of  prompt 
(within  minutes)  notification  of  the 
public  when  a  worst  case  analysis  of  a 
low  likelihood  accident  at  low  power 
would  appear  to  recognize  that  such 
notice  would  be  far  in  excess  of  what 
would  reasonably  be  needed.  Under  the 
proposed  rule,  review  would  not  be 
required  before  low  power  operations  to 
established  compliance  with  the  full 
power  standard  which  requires  that 
means  be  established  to  provide  early 
notification  and  clear  instruction  to  the 
populace  within  the  plume  exposure 
pathway  Emergency  Planning  Zone.  For 
low  power,  to  the  extent  persons  offsite 
become  concerned  about  an  accident 
and  its  potential  effects,  plans  will  be  in 
place  for  bcensee  to  keep  offsite 
planning  and  response  agencies  fully 
informed  of  the  details  of  the 
eBMrgency,  and  bcensees,  in 
conjunction  with  these  offsite  agencies, 
can  keep  the  media  and  the  public 
informed. 


Other  offsite  aq>ects  of  applicants' 
onsite  plans,  as  listed  in  (a)-(g)  above 
from  the  1982  rule  preamble,  have  been 
modified  to  reflect  the  proper  focus  of 
offset  coordination  for  low  power 
operations,  and  inserted  into  the  rule 
itself. 

Finding  of  No  Significant  Environmental 
Impact:  Availab^fy 

The  Commission  has  determined 
imder  the  National  Enviommental  Policy 
Act  of  1969,  as  amended,  and  the 
Conunission's  regulations  in  Subpart  A 
of  10  CFR  Part  51.  this  rule,  if  adopted, 
would  not  be  a  major  Federal  action 
significantly  affecting  the  qualify  of  the 
human  environmental  and  therefore  an 
environmental  impact  statement  is  not 
required.  The  enviommental  assessment 
and  finding  of  no  significant  impact  on 
whidi  this  determination  is  based  are 
available  for  inspection  at  the  NRC 
Public  Document  Room,  1717  H  Street, 
NW.,  Washington  DC  20555. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  does  not  contain  a 
new  or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seg.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget  approval  number  3150-0011. 

Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
draft  analysis  is  available  for  inspection 
in  the  NRC  Public  Document  Room,  1717 
H  Street  NW.,  Washington,  DC.  Single 
copies  of  the  analysis  may  be  obtained 
from  Michael  T.  Jamgochian,  Office  of 
Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555;  telephone  (301) 
492-3918. 

Regulatory  Flexibilify  Certification 

This  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  proposed 
rule  will  reduce  or  at  least  postpone  the 
procedural  burden  on  NRC  licensees  by 
reducing  the  process  required  before 
low  power  operations  may  be 
onnmenced.  Nuclear  power  plant 
licensees  do  not  fall  within  the 
definition  of  small  businesses  in  section 
3  of  the  Small  Business  Act.  15  U.S.C. 
632,  the  Small  Business  Size  Standards 
of  the  Small  Business  Administration  in 
13  CFR  Part  121.  or  the  Commission's 
Size  Standards  pubUshed  at  50  FR  50241 
(Dec.  9. 1985).  Therefore,  in  accordance 
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with  the  Regulatory  Flexibtiity  Act  of 
19ea  5  U.S.C.  605(b),  the  Conunission 
hereby  certifles  that  the  proposed  rule,  if 
promulgated,  will  not  have  a  signiRcant 
economic  impact  on  a  substantial 
number  of  small  entities  and  that, 
therefore,  a  regulatory  flexibility 
analysis  need  not  be  prepared. 

Backfit  analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  proposed  rule,  and 
therefore,  that  a  backfit  analysis  is  not 
required  for  this  proposed  rule,  because 
these  amendments  do  not  involve  any 
provisions  which  would  impose  backfits 
as  defined  in  10  CFR  saiO^aHl)- 
List  of  Subjects  in  10  CFR  Part  50 

Antitrust  Classified  information.  Fire 
prevention.  Intergovernmental  relations. 
Nuclear  power  plants  and  reactors, 
penalty.  Radiation  protection.  Reactor 
siting  criteria,  and  Reporting 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  19S4,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C  552  and  553, 
the  Commission  is  proposing  to  adopt 
the  following  amendments  to  Part  50. 

PART  50-OOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

1.  The  authority  citation  for  Part  J 
continues  to  read  as  follows: 

AiidMritr  Sees.  102, 103, 104, 105, 161, 182. 
183. 18S.  180.  68  Stat  936. 937. 83a  948,  953. 
954. 955. 956,  as  amended,  tec.  234.  83  Stat. 
1244.  as  amended  (42  U.S.C  2132. 2133. 2134, 
2135,  2201.  2232.  2233.  2236,  2239,  2282);  sees. 
201.  as  amended.  202.  206,  88  Stat  1242.  as 
amended.  1244. 1246  (42  U.S.C.  5841,  5842, 
5846). 

Section  50.7  also  issued  under  Pub.  L  95- 
601.  sec  la  92  Stat  2951  (42  VS.C  5851). 
Sections  50.10  also  issued  under  sees.  101, 
185.  68  Stat  936.  955.  as  amended  (42  U.S.C. 
2131.  2235);  sec.  102.  Pub.  L  91-190, 83  Stat. 
853  (42  U.S.C.  4332).  Sections  50.23.  50.35, 
50.55.  and  50.56  also  issued  under  sec  185, 68 
Stat.  955  (42  U.S.C.  2235).  Sections  50.33a. 
50.55a.  and  Appendix  Q  also  issued  under 
sec.  102.  Pub  L  91-190,  83  Stat  853  (42  U.S.C. 
4332).  Sections  50.34  and  50.54  also  issued 
under  sec  204.  88  Stat  1245  (42  U.S.C.  5844). 
sections  50.58.  50.91,  and  50.92  also  issued 
under  Pub.  L  97-415, 96  Stat  2073  (42  U.S.C. 
2239).  Section  50.78  also  issued  under  see. 
122.  68  Stat  939  (42  U.aC.  2152).  Sections 
5080-50.81  also  issued  under  sec  184,  68  Stat 
954.  as  amended  (42  U.aC  2234).  Section 
50103  also  issued  under  sec  106, 66  Stat  939, 
as  amended  (42  U.S.C.  2138).  Appendix  F  also 
issued  under  sec.  187. 68  Stat  955  (42  U.S.C 
2237). 

For  the  purposes  of  sec  223, 68  Stat  958,  as 
amended  (42  U.S.C.  2273):  ||  saiO(a),  (b). 
and  (c).  sa44, 50.46.  sa48.  ViM.  and  80M(a) 
are  issued  under  sec  161b.  68  Stat  948.  as 
amended  (42  U.S.C  2201(b));  ii  Sai0(b)  and 
S-021999        0O12(0OX06-MAY-S»-l  1:21:31) 


I 


(e).  and  80.43  at*  issued  under  sec  1611. 68 
Stat  949,  as  amended  (42  U.S.C  2201(1)):  and 
ti  S0.9. 5055(8),  5O.S0(b),  S0J70. 90.71, 60.72. 
50.73,  and  50:78  are  issued  under  sec  161o.  68 
Stat  950,  as  amended  (42  U.S.C  2201(o)). 

2.  In  fi  50.47.  paragraph  (d)  is  revised 
to  read  as  follows: 

{ 80.47    EnMrQWicy  plMW. 

(d)  Notwithstanding  the  requirements 
of  paragraphs  (a]  and  (b)  of  this  section, 
and  except  as  specified  by  this 
para^aph,  no  NRC  or  FEMA  review, 
findings,  or  determinations  concerning 
the  state  of  offsite  emergency 
preparedness  or  the  adequacy  of  and 
capability  to  implement  State  and  local 
offsite  emergency  plans  are  required 
prior  to  issuance  of  an  operating  license 
authorizing  only  fuel  loading  or  low 
power  operations  (up  to  5%  of  the  rated 
power).  Insofar  as  emergency  planning 
and  preparedness  requirements  are 
concerned,  a  license  authorizing  fuel 
loading  or  low  power  operation  or  both 
may  be  issued  after  a  finding  is  made  by 
the  NRC  that  the  sUte  of  onsite 
emergency  preparedness  provides 
reasonable  assurance  that  adequate 
protective  measures  can  and  will  be 
taken  in  the  event  of  a  radiological 
emergency.  The  NRC  will  base  this 
finding  on  its  assessment  of  the 
applicant's  onsite  emergency  plans 
against  the  pertinent  standards  in 
paragraph  (b)  of  this  section  and 
Appendiix  E.  Review  of  applicant's 
onsite  plans  will  consider  only  the 
following  standards  with  offsite  aspects: 

(1)  Arrangements  for  requesting  and 
effectively  using  offsite  assistance 
onsite  have  been  made,  arrangements  to 
accommodate  State  and  local  staff  at 
the  licensee's  near-site  Emergency 
Operations  Facility  have  been  made, 
and  other  organizations  capable  of 
augmenting  the  planned  onsite  response 
have  been  identified. 

(2)  Procedures  have  been  established 
for  licensee  communications  with  State 
and  local  response  organizations; 
including,  initial  notification  of  the 
declaration  of  emergency  and  periodic 
provision  of  plant  and  response  status 
reports. 

(3)  Provisions  exist  for  prompt 
commtmications  cunong  principal 
response  organizations  to  offsite 
emergency  personnel,  who  would  be 
responding  onsite. 

(4)  Adequate  emergency  facilities  and 
equipment  to  support  the  emergency 
response  onsite  are  provided  and 
maintained. 

(5)  Adequate  methods,  systems,  and 
equipment  for  assessing  and  monitoring 
actual  or  potential  offsite  consequences 
of  a  radiological  emergency  coiulition 
are  available. 


(6)  Arrangements  are  made  for 
medical  services  for  contaminated  and 
injured  onsite  individuals. 

(7)  Radiological  emergency  response 
training  has  been  made  available  to 
those  offsite  who  may  be  called  to  assist 
in  an  emergency  onsite. 

Dated  at  Rockville.  MD.  this  4th  day  of 
May,  198& 

For  the  Nuclear  Regulatory  Commission. 
Samuel ).  Chilk. 
Secretary  of  the  Commission. 
[FR  Doc  88-10245  Filed  5-6-88;  8.-45  am] 
SKism  coof  7sss-ei-« 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

(Dodcet  Na  tS-ASW-IO] 

Alrworthlnees  Directives;  Sodete 
Nationale  IndustrMIe  Aeroepatiaie 
(SNIA8)  Model  SA  365  Series 
neacopiere 

AOSNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


r.  This  notice  proposes  to 
amend  an  existing  airwordiiness 
directive  (AD)  which  requires  repetitive 
inspections  of  the  main  rotor  mast  on 
Aerospatiale  Model  SA  365  series 
helicopters.  This  proposed  amendment 
would  limit  the  AD's  applicability  to 
helicopters  equipped  with  masts  which 
need  repetitive  inspections  because 
some  masts  are  not  susceptible  to  the 
conditions  requiring  these  inspections. 
DATCt:  Comments  must  be  received  on 
or  before  June  20. 1988. 
ADONEsait:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to  Federal 
Aviation  Administration,  Southwest 
Region,  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket.  Fort  Worth, 
Texas  76193-0007.  or  delivered  in 
duplicate  to  Office  of  the  Regional 
Counsel.  FAA,  4400  Blue  Mound  Road. 
Room  158,  Building  3B,  Fort  Worth, 
Texas.  Comments  must  be  marked: 
"Docket  No.  85-ASW-lO."  Commente 
may  be  inspected  at  the  above  location 
between  8  a.m.  and  4:30  p.m.  weekdays, 
except  Federal  holidays. 

The  applicable  service  information 
may  be  obtained  from  Aerospatiale 
Helicopter  Corporation,  2701  Forum 
Drive,  Grand  Prairie.  Texas  75051, 
ATTN:  Customer  Support  or  examined 
in  the  Regional  Rules  Dodiet  Office  of 
the  Regional  Counsel  FAA.  Southwest 
Region.  4400  Blue  Mound  Road,  Fort 
Worth,  Texas. 


FOR  RmTNER  mrOMtATNM  CONTACR 

John  Varoli.  Manager.  Brvsseb  Aircraft 
Certification  Office.  FAA.  Europe, 
Africa,  and  Middle  East  Office,  c/o 
American  Embassy.  Brussels.  Belgium. 
APO  NY  09667.  telephone  513-383a  or 
R.T.  Weaver.  Rotorcraft  Standards  Staff. 
ASW-110.  Federal  Aviation 
Acfaiinistration.  Fort  Worth.  Texas 
76193-0111.  teiqdwne  (817)  6M-6122. 

SUPPUEMCNTAIIV  MFOmtATION: 
Interested  persons  are  invited  to 
participate  in  die  making  of  the 
proposed  role  by  submitting  such 
written  data,  views,  or  argmnents  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Director  before  taking 
actim  on  the  proposed  rule.  The 
pn^iosal  contained  in  this  notice  may  be 
changed  in  B^t  of  comments. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Office  of  Regional  Counsel. 
Southwest  Region,  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact, 
cohcemed  with  the  substance  of  the 
proposed  AD,  will  be  filed  in  the  Rules 
Dodcet 

'  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  85-ASW-lO."  The  postcard 
Will  be  date/time  stamped  and  returned 
to  the  commenter. 


Amendment  3&-5093  (50  FR  29649;  July 
22. 1985).  AD  65-15-01,  as  amended  by 
Amendment  39-5679  (52  FR  27787;  July 
24, 1987).  currently  requires  inspection 
of  the  main  rotor  mast  for  cracks  and 
repair  or  replacement,  as  necessary,  on 
certain  Aerospatiale  Model  SA  365 
series  helicopters.  After  issuing 
Amendment  39-6679,  the  FAA  has 
determined  that  the  manufacturer  has 
designed  newly  improved  parts  which 
provide  an  equivalent  level  of  safety 
without  the  need  for  repetitive 
in8pecti<m.  The  proposed  amendment  to 
Amendment  39-5093,  as  amended, 
would  limit  its  applicability  to  certain 
main  rotor  masts  installed  on  certain 
Aerospatiale  Model  SA  365  series 
helicopters. 

This  proposed  amendment  provides  a 
clarification,  is  relieving  in  nature,  and 
imposes  no  additional  burden  on  any 
person. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958.  as  amended  (49  U.S.C.  1301.  et 
seq.],  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

The  FAA  has  determined  that  this 
proposed  revision  of  an  existing 
regulation  only  involves  13  helicopters 
in  operation  in  the  United  States  and 
imposes  no  increase  in  cost  Therefore.  I 
certify  that  this  action  (1]  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  28. 1979);  (3)  does 
not  warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal;  and  (4)  if  promulgated,  will 


not  have  a  significant  eeonoraic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety,  Safety. 

The  Proposed  AmendoMDt 

According,  porsnant  to  the  authorify 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  FAR  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421,  and  1423; 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.80. 

$39.13    [Amended] 

2.  By  amendmg  Amendment  39-5093 
(50  FR  29648;  July  22. 1985).  AD  8S-1S-01. 
as  amended  by  Amendment  39-5679  (52 
FR  27787;  July  24. 1987),  by  deleting 
paragraph  (h)  of  the  AD,  and  by  revising 
the  applicability  statement  and  the 
compliance  statement  as  follows: 

Sodflte  Nationale  ladustiieUe  Aerospatia]«: 
Apices  to  Aerospatiale  Model  SA  365 
series  helicopters,  certiflcated  in  any 
category,  when  equipped  v«rith  main  rotor 
masts  with  Part  Numbers  385A31-10e0- 
23  or  -25,  or  38SA31-1179-03,  -2a  or  -21. 

Compliance  with  this  amendment  to 
the  AD  is  required  as  indicated  after  die 
effective  date  of  this  AD  amendment 
unless  already  accomplished. 
•        •        •        •        • 

Issued  in  Fort  Worth,  TX,  on  April  22, 1968. 
CJl.  Mefaigiii,  Jr.. 
Director,  Southwest  Region. 
[FR  Doc  88-10144  Filed  5-8-88;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  appfcable  to  the 
public  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of  i 
authority,  filing  of  petitions  and  I 

applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  In  this  section. 


DEPARniEMT  OF  AGRICULTURE 

Forest  S«rvic« 

Committee  of  Stats  Foresters;  Open 


AOCNCV:  Forest  Service,  U^A. 
ACTION:  Notice  of  meeting. 


r.  The  Committee  of  State 
Foresters  will  meet  in  Jackson, 
Mississippi,  on  June  2. 198&  The  meeting 
will  be  held  in  the  Oxford  Room  of  the 
Holiday  Inn  Hotel  200  East  Amite 
Street,  from  8  a  jn.  to  12  p  jn.  j 

The  Committee  is  comprised  of  thfe 
seven  members  of  the  Executive 
Conmiittee  of  the  National  Association 
of  State  Foresters.  The  purpose  of  the 
meeting  is  for  the  Committee  to  consult 
with  reresentatives  of  the  Secretary  of 
Agriculture  regarding  the  administration 
and  application  of  various  portions  of 
the  Cooperative  Forestry  Assistance  Act 
of  ig78  (Pub.  L  95-313).  The  Chief  of  the 
Forest  Service.  F.  Dale  Robertson,  will 
chair  this  meeting,  which  is  open  to  the 
pubUc. 

Persons  who  wish  to  bring 
cooperative  forestry  matters  to  the 
attention  of  the  Committee  may  file 
written  statements  with  the  Executive 
Secretary  before  or  after  the  meeting. 

FOR  njRTMER  mFORMATKNI  CONTACT: 

Allan  J.  West  Executive  Secretary, 
Committee  of  State  Foresters,  (3000) 
Forest  Service,  USDA,  P.O.  Box  96090, 
Washington,  DC  20090-6090,  (202J  447- 
6657. 
Dated:  May  2, 198a 

Geotse  M.  Leooard. 

Associate  Chief,  Forest  Service. 

[FR  Doc.  88-10179  FUed  5-e-e8:  8:45  am] 


Rural  Elecmncellon  Admintetratlon 

Magic  Valley  Electric  Cooperative.  Inc^ 
Finding  of  No  Significant  Impact 

agency:  Rural  Electrification 
Administration,  USDA. 

ACTKMC  Finding  of  no  significant  imapct 

summary:  Notice  is  hereby  given  that 
the  Rural  Electrification  Administration 
(REA),  pursuant  to  ^e  National 
Environmental  Policy  Act  of  1969,  as. 
amended  (42  U.S.C.  section  4321  et  seq.), 
the  Council  on  Environmental  Quality 
Regulations  (40  CFR  Parts  1500  through 
1508),  and  REA  Environmental  Policy 
and  Procedures  (7  CFR  Part  1794),  has 
made  a  Finding  of  No  Significant  Impact 
(FONSI)  with  respect  to  construction  of 
a  IJo  kV  transmission  line  and  four 
associated  substations  in  Cameron  and 
Hidalgo  Counties,  Texas,  by  Magic 
Valley  Electric  Cooperative,  In& 
(MVECJ. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martin  G.  Seipel,  Director,  Southwest 
Area — Electric,  Room  0205,  South 
Agriculture  Building,  Rural 
Electrification  Administration, 
Washington.  [X:  20250.  telephone  (202) 
382-8848. 

SUPPtEMENTARY  INFORMATION:  REA,  in 

conjunction  with  a  request  for  financing 
assistance  fix)m  KfVEC,  required  that 
MVEC  develop  environmental  support 
information  reflecting  the  potential 
environmental  impacts  of  the  project 
The  information  supplied  by  MVEC  is 
contained  in  a  Borrower's 
Environmental  Report  (BER)  v^ich  was 
used  by  REA  to  develop  its 
Envirorunental  Assessment  (EA).  REA 
has  concluded  that  the  EA  represents  an 
accurate  assessment  of  the 
environmental  impacts  of  the  proposed 
project  and  that  the  impacts  are 
acceptable. 

The  proposed  project  consists  of 
constructing  approximately  95 
kilometers  (km)  (59  mi]  of  new  single 
circuit  138  kV  transmission  line  and  four 
new  138/12.5  kV  distribution  substations 
and  the  rebuilding  of  3.3  km  (2.1  mi)  of 
existing  69  kV  line  to  138  kV.  The  line 
would  originate  at  either  the  Loma  Alta 
Substation  of  the  Brownsville  Public 
Utility  Board  or  the  Union  Carbide 
Switching  Station  of  Central  Power  & 
Light  Company  and  would  connect  the 
proposed  Highway  Sll-Kellers  Comer, 
Central  Avenue,  Arroyo  City  and  Bums 


Substations  before  terminating  at 
MVEC's  existing  Heidelberg  Substation. 
The  majority  of  the  single  pole  wood 
structures  would  be  routed  parallel  and 
adjacent  to  existing  roads  within  a  15.3 
meter  (50  ft)  right-of-way.  Each  of  the 
four  distribution  substations  would 
require  approximately  0.8  hectare  (2  ac) 
of  land 

REA  has  concluded  that  the  proposed 
project  will  have  no  effect  on  prime 
forest  land  or  rangeland,  threatened  or 
endangered  species  or  critical  habitat 
and  properties  listed  or  eligible  for 
listing  in  the  National  Register  of 
Historic  Places.  A  maximum  of  0.8  ha  (2 
ac)  of  important  farmland  could  be 
impacted  at  the  Arroyo  City  Substation 
site.  Certain  other  impacts  resulting 
from  the  proposed  project  are 
tmavoidable  such  as  the  placement  of  a 
majority  of  the  transmission  stmctiires 
in  Uie  100-year  fioodplain  and  routing 
the  transmission  line  over  small 
wetlands  and  deepwater  habitat  No 
other  matters  of  environmental  concern 
have  come  to  REA's  attention. 

Alternatives  examined  for  the 
proposed  project  included  no  action, 
energy  conservation,  alternative  line 
routing  and  alternative  substation  sites. 
REA  determined  that  there  is  a  need  for 
the  proposed  facilities  and  that 
constructing  these  facilities  is 
recommended  is  an  environmentally 
acceptable  altemative  for  MVEC  to 
increase  system  capacity,  improve 
service  reliability  and  reduce  system 
power  losses. 

Based  upon  the  environmental  support 
information  provided,  REA  prepared  an 
EA  concerning  the  proposed  project  and 
its  impacts.  As  a  result  of  its 
independent  evaluation.  REA  has 
concluded  that  approval  of  financing 
assistance  enabling  MVEC  to  construct   . 
the  proposed  project  would  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Therefore,  REA  has 
reached  a  FONSI  with  respect  to  the 
proposed  project  The  preparation  of  an 
environmental  impact  statement  is  not 
necessary. 

Copies  of  REA's  EA  and  FONSI  can 
be  obtained  from  the  offices  of  REA  in 
the  South  Agriculture  Building.  Room 
0205. 14th  and  Independence  Avenue 
SW..  Washington,  DC  202S0;  or  at  the 
office  of  Magic  Valley  Electric 
Cooperative,  In&  (BiUy  Ryan,  Manager), 


P.O.  Drawer  287,  Mercedes,  Texas 
78570,  during  regular  business  hours. 

This  program  is  Usted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.850-Rural  ElectrificaUon  Loans 
and  Loan  Guarantees.  For  the  reasons 
set  forth  in  final  rule  related  notice  to  7 
CFR  Part  3015,  Subpart  V,  this  program 
is  excluded  fiom  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
state  and  local  officials. 

Date:  May  3, 1868. 
John  H.  AtneaflB, 

Assistant  Administrator— Electric. 
[FR  Doc.  88-10180  Filed  5-«-88: 8:45  am) 

MUMO  CODE  S410-1i-«l 


DEPARTMENT  OF  COMMERCE 
Export  Administration 

[Docket  No*.  7106-01, 7106-02, 7106-01. 
7107-4»] 

Action  Affecting  Export  Privileges; 
Hans  Wirth  et  al. 

In  the  matter  of  Hans  Wirth,  individually 
and  doing  business  as  Cosmotrans  AG,  Bruno 
Barbarits,  individually  and  doing  business  as 
Cosmotrans  AG,  Respondents;  Docket  Nos. 
7016-01, 7106-02, 7107-01.  and  7107-02. 

Summaiy 

Pursuant  to  the  April  4, 1988  Decision 
and  Order  of  the  Administrative  Law 
Judge,  which  Decision  and  Order  is 
affirmed  by  me,  Hans  Wirth  and  Bruno 
Barbarits.  both  individually  and  doing 
business  as  Cosmotrans,  A.G.  (a/k/a 
Cosmotrans  Lts.)  and  Cosmotrans  USA 
Inc.,  all  with  addresses  at 
Cosmotrans  LTD.,  Fracht  West  Building, 
Office  274,  CH  8058,  Zurich- 
Switzerland, 
and 
Cosmotrans  USA,  Inc.,  P.O.  Box  30978, 
JFK  International  Ahport  Jamaica, 
New  Yoric  11430, 

are  denied  all  U.S.  export  privileges  for 
a  period  of  twenty  (20)  years  bom  the 
date  hereof. 

Order 

On  April  4, 1988,  the  Administrative 
Law  Judge  entered  his  recommended 
Decision  and  Order  in  the  above 
referenced  matter.  That  Decision  and 
Order,  a  copy  of  which  is  attached 
hereto  and  made  a  part  hereof,  has  been 
referred  to  me  for  final  action.  Having 
examined  the  record,  and  based  on  the 
facts  of  this  case,  I  affirm  the  Decision 
and  Order  of  the  Administrative  Law 
Judge. 

This  constitates  final  agency  action  in  this 
matter. 


Date:  May  3, 1988. 
Paul  FrMdenbwg. 

Undersecretary  for  the  Bureau  of  Export 
Administration. 

Appearance  for  Respondent:  Dr.  Stephen 
Zimmermann,  Esq.,  Zimmermann  & 
Breitenmoser,  Rechtsanwalte,  Mitglieder  Des 
Schweizerischen,  Anwaltsverbandes  8008 
Zurich,  Zollikerstrasse  4  Switzerland. 

Appearance  for  Agency:  Daniel  C  Hurley, 
Jr.,  Esq.,  Attorney-Advisor,  Office  of  the 
Deputy  Chief  Counsel  for  Export 
Administration,  U.S.  Department  of 
Commerce,  Room  H-3329,  Washington,  DC 
2023a 

Preliminary  StatemsBl 

(>»  July  27, 1987,  the  Office  of  Export 
Enforcement  (OEE),  United  States 
Department  of  Commerce  (Agency), 
issued  charging  letters  to  both 
Respondent  Hans  Wirth  and  Bruno 
Barbarits,  both  individually  and  doing 
business  as  Cosmotrans,  A.G. 
(hereinafter  collectively  referred  to  as 
"Respondents").!  The  charging  letters 
allege  that  Respondents  violated 
§§  387.2,  387.3, 387.4,  and  387.5  of  the 
Export  Administration  Regulations  (IS 
CFR  Parts  36fr-399)  (the  Regulations), 
issued  pursuant  to  the  Export 
Administration  Act  of  1979  (50  U.S.C. 
app.  2401-2420),  as  reauthorized  and 
amended  by  the  Export  Administration 
Amendments  Act  of  1985,  Pub.  L  99-64, 
99  Stat.  120  Quly  12, 1985)  (the  Act). 

Respondents  filed  their  answers  to  the 
initial  charging  letter  on  August  20, 1987. 
Counsel  for  Respondents  states  in  his 
"Preliminary  Position  on  Issues  and 
Procedure",  dated  September  30, 1987, 
that  he  was  prepared  to  have  a  hearing 
in  Zurich,  Switzerland.  This  request  was 
denied.*  Punuant  to  S  38ai4  of  the 


•  An  Initial  cljarging  letter  to  RespondenU  Wirtli, 
individually  and  doing  busineaa  as  Cosmotrant,  waa 
iaaued  by  the  Agency  on  July  21, 1966.  Respondent 
Wirth  filed  an  answer  to  that  charging  letter  on 
August  16. 1966.  On  September  19. 1886.  Agency 
Counsel's  petition  to  amend  the  charging  letter  was 
granted.  The  amended  charging  letter  does  not  alter 
the  basic  charges.  A  charging  letter  to  Respondent 
Barbarits,  individually  and  doing  business  as 
Cosmotrana,  waa  issued  by  the  Agency  on  ]uly  27, 
1967. 

Agency  counsel  and  Respondents'  counsel  filed 
aubmiasions  for  the  record  consolidating  the  action* 
against  Wirth,  Barbarits  and  Cosmotrans. 

•On  October  19, 1967,  the  undersigned 
Administrative  Law  Judge  denied  Respondant't 
request  for  a  hearing  in  Zurich.  Section  36&13(a]  of 
the  Export  Administration  Regulations  provides: 
"all  hearings  will  be  held  in  Washington.  DC  unless 
the  Administrative  Law  )udge  determines,  based 
upon  a  good  cause  showing,  that  another  location 
would  better  serve  the  interest*  of  fustice." 
Respondent's  counsel  has  made  no  showing  of  good 
cause. 

A  full  presentation  wm  made  on  the  recotd  by 
written  aubmiaaion  by  the  Agency  and  the 
Respondent*. 


Regulations,  this  matter  is  adjudicated 
on  the  record  without  a  hearing.  Both 
Agency  counsel  and  Respondents  made 
written  submissions  to  the  record,  which 
closed  on  December  21, 1967. 

Charges 

In  the  amended  charging  letter. 
Agency  alleges  that,  between  on  or 
about  January  2, 1979  and  on  or  about 
March  8, 1983,  Respondents  conspired 
and  acted  in  concert  with  Robert  J. 
Lambert  Dieik  Hagemann  and  Albert 
Kessler  in  order  to  bring  about  the 
following  series  of  acts,  which  constitute 
violations  of  the  Act  and  the 
RegulatifHis. 

There  was  a  conspiracy  between  the 
Respondents,  the  purpose  of  which  was 
to  divert  U.S.-origin  electronic  test 
equipment  originally  approved  for 
export  to  specified  consignees  in  Israel 
and  other  destinations,  to  unauthorized 
consignees  in  the  German  Democratic 
Republic  (G.D.R.),  Bulgaria  and  the 
Union  of  Soviet  Socialist  Republics 
(U.S.S.R.),  without  the  required  export 
licenses  or  reexport  authorizations.  The 
Respondents  knew,  or  had  reason  to 
know,  that  the  Department  had  not 
authorized  export  of  this  equipment  to 
East  bloc  destinations. 

Respondents  Hans  Wirth  and  Bruno 
Barbarits,  individually  and  doing 
business  as  Cosmotrans  AG  (also 
known  as  Cosmotrans  Ltd),  aided  and 
abetted  the  reexport  or  diversion  from 
Switzerland  of  numerous  shipments  of 
U.S.-origin  electronic  test  equipment  to 
unauthorized  end  users  and 
destinations.  Specifically,  Robert 
Lambert  using  Dierk  Hagemann's 
freight  forwarding  company,  Uni-Or.ta 
World  Transport,  Inc.,  exported  the 
equipment  from  the  United  States  to 
customs  bonded  warehouses  operated 
by  Cosmotrans  in  Switzerland.* 
Respondents  prepared  false  shipping 
dociunents,  including,  but  not  limited  to 
air  waybills  and  invoices,  showing  new 
consignees,  destinations  and 
descriptions  of  contents,  neither  known 
to  nor  authorized  for  reexport  by  the 
Department 


■  Robert  |.  Lambert  Albert  Kessler  and  Dierlt 
Hagemann  were  found  to  have  conspired  and  acted 
in  concert  to  export  U.S.-origin  computer  test 
equipment  without  the  required  validated  license* 
in  violation  of  the  Act  and  Regulations.  See  in  the 
Matter  of  Robert  J.  Lambert,  et  ai.  Docliet  No.  3601- 
01  to  3640-06.  July  14, 1966  (51  FR  2803a  July  18, 
1966).  In  that  Decision  the  acU  that  Lambert  and 
Hagemann  were  found  to  have  committed  are  the 
same  as  those  referred  to  above,  and  were 
subjected  to  dvil  penalties. 

The  legal  basis  for  those  administrative  charge* 
■gainat  Reapondent  was  tlieir  September  7, 1982 
oiminai  oonvictioa  for  tltt  afbranientloned  schema. 


16442 


Federal  Register  /  Vol.  53.  No.  89  /  Monday.  May  9,  1988  /  Notices 


Federal  Register  /  Vol.  53.  No.  89  /  Monday.  May  9.  1888  /  Notices 


16443 


RespondenU  reexported  these  U.S.- 
origin  goods  to  unauthorized  consignees 
in  the  GD-iU  Bulgaria  and  the  U.S.SJt 
In  canying  oat  the  activities  described 
in  this  and  the  t«vo  preceding 
paragraphs,  Respondents  violated 
§§  387.2,  387.3.  387.4.  and  387.5  of  the 
Regulations.  Each  of  those  violations 
involved  U.S.-ori^  goods  controlled 
under  Section  5  (^  the  Act,  for  national 
security  reasons. 

Discussion 

In  a  sworn  statement  dated  November 
10, 1987,  Robert  J.  Lambert  testified  that 
Respondents  would  typically  place 
orders  for  U.S.-origin  goods,  provide 
guidelines  for  preparing  shipping 
documents,  including  the  identity  of  the 
ultimate  consignee,  and  specify  routes 
for  U.S.  exporters  shipping  these  goods.* 
(Govt  Exfa.  2) 

Lambert  referenced  diree  transactions 
representing  the  pattern  of  activity 
engaged  in  by  Respondents  and  the 
others.  The  evidence  in<£cates  that  he 
received  all  three  of  these  orders  for 
U.S.-origin  electronic  test  equipment 
from  Wirth  or  Coamotrans,  that  this 
equipment  was  exported  under 
validated  license  ASZi'aza  via  die 
Consignee,  Tadii^an  Israel  Electronics 
Ind.  (Tadiran),  in  Israel 

The  Shipper's  Export  Declarations  for 
all  three  shipments  referred  to 
individual  validated  hcense  A527828, 
which  the  Agency  issued  to  Lamberf  s 
company,  Warner  Trading  Associates, 
on  December  15, 1980,  authori2ing 
exports  to  Tadiran  of  computers  and 
related  equipment  valued  at  $1,000,000 
until  December  31, 1981. •  (Govt.  Exh.  7) 
Lambert  testified  that  all  of  his 
shipments  to  Respondents  were  sent  to 
the  Cosmotrans  freight  forwarding 
facility  and  that  he  and  Respondents 
"understood"  where  the  equipment 
being  shipped  to  Cosmotrans  would  end 
up.  Lambert  explained  that  Wirth  dealt 
with  the  G.D.R..  that  Barbarits  dealt 


*  Agency  relies  heavily  on  the  tefthnony  of 
Robert  Lambert  to  tvpport  ft*  caM.  Mr.  Lamberf* 
statementi  are  lubttantiatcd  by  thoa*  of  Ctutonn 
Service  Special  Agent  Richard  E.  Roberta  and  OEE 
Special  Agent  David  J.  Peters,  as  well  as  other 
documentary  evidence.  Thus.  Respondent*  contend 
that  the  Agency's  case  rests  entirely  on 
suppositions,  and  conclusions  and  that  the  Agency 
is  merely  trying  to  "transfer  the  "problem*"  of 
Messrs.  Lambert  and  Keasler"  to  the  Respondent* 
Wirth  and  Barbartt*  (Keap.  Submission  at  1).  TitMa 
assertions  are  not  tapparfed  by  the  evidence. 
Respondents,  howevar  oflar  no  evidence  in  sup|>ort 
of  their  position  and  reftite  Agency's  charge*  wifti 
only  suppositions  and  conclusion*  of  their  own. 

'  It  is  pointed  out  that  the  acts  of  on*  co- 
conspirator are  attributable  to  each  member  of  the 
conspiracy.  See  United  States  v.  Baumgarten.  517 
F2d  1020  (8th  Cir.  1975),  cert  denied  V3  U.S.  878 
(1975):  United  State*  r.  Kaplan.  5»4  P.2d  988  (9tfc 
Cir.  19771.  eeH.  denfeti4M  U.S.  998  [19^7).  rehearing 
denied  4MU.R  1086(1^7). 


with  Bulgaria,  and  that  Kessler  had 
customers  in  the  U.S.S.R.  (Govt.  Exh.  1, 
2)« 

Special  Agent  Roberts  stated  thet 
interviews  of  Tadinn  of  fidais, 
conducted  by  a  U.S.  Customs  Attache, 
disclosed  that  Tadiran  had  never  heard 
of  Lambert  or  any  of  his  companies,  had 
never  plaoed  an  order  with  Wirdi, 
Barbarits  or  Cosiaotrans,  and  had  never 
received  any  shipments  from 
Cosmotrans.''  (Govt  Exh.  3] 

Evidence  indicates  that  either 
Respondent  Wirth  or  Barbarits  ordered 
U.S.-origin  electronic  test  equipment 
from  Lambert,  directing  that  Lambert 
show  'Tadiran  Israd^iectronics,  bid.^, 
as  the  purported  ultimate  cons^nsa  on 
export  control  documents,  that  Lambert 
use  Hagemann's  freight  forwarding 
company,  to  ship  this  equipment  from 
the  United  States.*  The  U.S.-origin 
equipment  was  to  be  rooted  to  Israel, 
via  Cosmotrans  in  Zurich.  Cosmotrans 
was  shown  on  export  control  documents 
as  the  intermediate  consignee.  (Govt 
Exh.  SB). 

The  Shipper's  Export  Declarations 
and  air  waybills  for  these  shipments 
show  one  of  Lambert's  comptmies  as  the 


*  Respondent*  itate  fltot  (hey  never  liad  any 
contact  wUh  Keaaier  in  their  answer*,  yet  In  dielr 
submiaaiao  for  the  racord  tl>ey  claim  Aat  Keasler 
accepted  oasisifnaeats  a*  tlieTep(e*entative  of 
Tadiraa  therefore  ndmltting  that  they  bad  aome 
contact  wflh  faim. 

^  Raapondants  4io  not  ooiitHt  that  TkAnm  has 
never  baard  af ,  piaoad  orders  with,  or  nceiwed  any 
ahipmenia  fron  Wirtk.  Barbarits,  Coametiaii*  or 
Lambert  Beipondent*  *tate  that  when  the 
consignmanta  for  Tadiran  were  forwarded  via 
CoamotMaa,  CaamotraR*,  was  not  able  to  make  the 
■hipmaal  to  ietaaL  tfaeiafuie  Tadiran  conaignaiMits 
in  Zurich  bad  to  go  through  forwarding  rnmpanle* 
for  further  shipping.  Thus,  Respondents  argue,  it  1* 
not  unusual  that  Tatliran  does  not  know  of 
Cosmotrans.  I  disagree.  I  would  think  it  was  veiy 
unusual  for  Tadiran  not  to  be  aware  of,  at  the  vary 
least,  8)e  name  of  the  forwarding  company  bandliJag 
goods  in  which  it  had  an  Intarast. 

*  Respoadant*  daay  that  Lanbari  ba«l  been  told 
that  he  ahould  daoUie  Tadinn  a*  altiaula 
purcbaaar,  Raspondenl*  atfae  that  LaoibeM'a 
statemaoi*  made  during  intangfatiafi  in  this  matter 
were  produced  bf  faaifan  aO  of  the  Information  to 
the  person  being  qoaatiaoed.  who  himself  wa* 
under  criniiial  inveatigation,  in  order  to  "create" 
relationships.  (Resp.  Submission  at  2)  This 
suggestion  is  without  morit.  These  is  no  evidence 
that  whan  questioned  the  declarant  was  coerced 
into  fabricating  theae  statements. 

Respondents  further  allege  that  Mr.  LamlMrt'* 
statements  lack  depeDdability  due  to  the  fact  that 
(1)  they  were  made  yean  after  the  events  in 
question;  and  (Z)  Lainbart  wants  to  involve 
Cosmotrans  into  tbe  matter.  Neither  of  these 
contentions  is  accepted.  Lambert's  memory  as  to  the 
events  and  coovetsatioDS  recalled  in  bis  statements 
appears  to  be  certain.  It  i*  consistent  with 
statement*  he  made  earlier,  while  investigationa 
were  going  ob.  Further,  there  is  no  motive  attributed 
to  Lambert  by  the  Respondents  to  show  why  he 
would  want  to  Implicate  Cosmotrans.  Lambert  did 
not  exculpate  himsetf  by  making  statements  against 
Cosmotrans. 


exporter  for  U.S.-origin  goods  going  to 
Tadiran  Israel  Eleotrooics  lad^  and 
shows  Tadicen  as  ike  uJimnte 
consignee.*  like  ak  wajAsUs,  which 
accompaaied  Ate  slripaents,  described 
the  goods  as  "eled"  or^electe,". 
apparently  so  that  the  goods  wooM  not 
be  perceived  as  electradc  yoods  by 
Swiss  authorities.'*  (Govt  Exh.  1. 4C 
5C]  Lambert  testffied  Aat  Cosmotrans 
prepared  new  shipptag  documents  for 
the  U.S.-origin  equipment  «d>en  it 
arrived  in  Zurich,  and  forwarded  the 
shipments  to  end-esers  in  the  East  bloc. 
(Govt  Exh.  1. 2) 

The  invoice  for  one  of  the  shipments 
reflects  Lambert's  practice  of  listing  the 
ptirdiaser's  Initials  and  date  of  order  as 
the  purchase  order,  here,  TfW  2D0S82'', 
presumably  referring  to  Hans  Wirth.'* 
(Govt.  Exh.  3,  BA)  Telexes  between 
Respondents  to  Lambert  indicates  that 
Respondents  did.  in  fact  have 
meaningful  contact  with  him  during  the 
course  of  diese  transactions,"  (Govt 
Exh.  6B,  6C) 


*  AiMHioBaBy.  Lambert  piaoad  OB  Sw  right 
maisin  of  tlw  SUppar'a  Ei^art  Oactanten  the 
statement  Thi*  ma*t  go  via  Zutiok  Strip  at  {sicj  moi 
markings  on  this  aUpoant.  Put  ZItH  (Zurich)  label 
of  agent  on  freight  (Govt.  Exh.  4D). 

>°  Respondent*  maintain  that  Coamotrani  wa* 
only  a  forwarding  agent,  and  that  under  the 
Regulations  in  effect  until  December  31. 1985. 
neither  (be  authorities  nor  forwarding  agent*  in 
Switzerland  had  tbe  rigbt  or  the  opportunity  to 
check  oonsignmeBt*  *liipped  via  the  bonded 
warehouse.  Therefore.  Reepondent*  contend  lltat  it 
would  have  made  no  difference  whether  the 
consignment*  had  been  labeled  "electronic"  instead 
of  "electr.".  Portfaer,  RetpondeBt*  nota  the  "Uni- 
data  House  Air  WaybiT  of  May  4.  IflSl.  contained 
no  information  on  wriiether  a  liaen*e  had  t>eea 
i**ued  for  "reetricted"  or  "non-restricted"  goods. 
Respondents  note  that  this  bill  state*  "Commercial 
invoice*  airmailed  ahead".  (Resp.  Submission  at  5} 

Respondents  claim  that  in  the  forwarding 
busine**  forwarding  agents  are  often  used  a* 
"mailboxes"  by  their  customer*.  Respondent*  argue 
that  as  a  forwarding  agent,  Cosmotrans  bad  no 
opportunity  to  verify  for  which  country  a  license 
had  been  ipsned. 

The  aaeertion  that  they  could  not  physicaily  check 
the  goods  is  not  an  excuse  for  furthering  fraud.  In 
light  of  all  the  evidence  indicating  Respondent* 
participation  in  these  transactions,  it  is 
unbelievable  that  Respondent*  were  incapable  of 
verifying  the  ultimate  end  user. 

>■  RespondenU  contend  thet  the  initials  "H.W." 
on  the  various  document*  do  not  implicate 
Respondent  fians  Wirth.  raaaoniag  that  anyone  can 
unlawfully  use  those  initiel*.  Thi*  doe*  not  appear 
likely  in  view  of  the  evidence,  which  indicate*  that 
the  initial*  on  the  documents  referenced 
Responilent  Wirth. 

"  Reepondent*  aiga*  that  tbeee  lelexe*  are  ef  Ibe 
type  made  by  forwaidins  biminessee  for  tonewdint 
agents  in  the  ordinaiy  course  of  busineas  and  doe* 
not  indicate  Involvement  in  the  plan.  To  the 
contrary,  the  telexes  conHrm  that  Cosmotrans 
effectively  and  with  wdetatondint.  oommniceted 
with  Lambert  concerning  shipments  which 
CosmotraiM  handled  for  it*  customer*. 


Findings 

Wirth/Cosmotrans  ordered  U.S.-origin 
equipment  from  Lambert  including  the 
U.S.-origin  electronic  test  equipment  in 
the  three  representative  shipments,  and 
further,  that  Lambert,  using  Hagemann's 
freight  forwarding  company.  Uni-Data, 
shipped  this  equipment  to  an  ultimate 
consignee  allegedly  in  Israel  via 
Cosmotrans  in  Zurich,  listed  on  export 
control  documents  as  the  intermediate 
consignee. 

Following  arrival  of  the  U.S.-origin 
equipment  at  Cosmotrans'  warehouse 
facilities  in  Zurich,  Respondents,  in 
concert  with  others,  aided  or  abetted  the 
preparation  of  false  shipping  documents, 
showing  new  consignees  and 
destinations,  not  authorized  for  reexport 
by  the  Agency.  Respondents,  in  concert 
with  others,  thereafter  aided  or  abetted 
the  reexport  of  these  shipments  of  U.S.- 
origin  electronic  test  equipment  to 
unauthorized  consignees  in  the  GJ3Jt. 
Bidgaria  and  the  U.S.SJI. 

Respondents  knew  that  Tadiran  was 
identifled  on  the  export  control 
dociunents  as  the  ultimate  consignee  for 
the  three  representative  shipments  of 
U.S.-origin  electronic  test  equipment 

Respondents  ordered  the  U.S.-origin 
electronic  test  equipment  from  Lambert 
or  his  companies  and  "Cosmotrans" 
prepared  new  shipping  documents  once 
the  equipment  arrived  in  Zurich, 
indicating  that  Respondents  were 
actively  involved  in  the  sdieme.  There  is 
no  record  of  Respondents  notifying  the 
Agency  of  die  changed  end-users  or 
destinations. 

The  actions  of  the  Respondents,  when 
considered  with  those  of  Lambert. 
Hagemann  and  Kessler,  show  a 
concerted  effort  to  divert  U.S.-orighi 
electronic  test  equipment  controlled  for 
reasons  of  national  security  without  the 
required  validated  export  licenses." 

Respondents  concealed  the  fact  that 
the  equipment  was  not  going  to  Tadiran 
in  Israel,  and  instead  going  to  end-users 
and  destinations  within  the  East  bloc 
clearly  material  facts  in  these 
transactions. 

Based  on  the  foregoing,  I  And  that 
Respondents  were  party  to  a  conspiracy, 
with  odiers,  to  divert  U.S.-origin 
electronic  test  equipment  from  end-users 
and  destinations  originally  approved  by 
the  Agency  to  end-users  and 
destinations  within  the  East  bloc 
without  the  requried  validated  licenses 
and  reexport  authorizations,  in  violation 
of  fi  387.3  of  die  Regulations.  I  fiulher 
find  that  Respondents  aided  or  abetted 


■*  Thi*  i*  evidenced  by  itie  beting  of  thi* 
equipment  under  entry  15SA.  on  the  Commodity 
Control  Uat  (Govt  Bxh.  7) 


the  diversion  of  U.S.-origin  electronic 
test  equipment  knowing  or  having 
reason  to  know  that  the  required 
reexport  authorizations  had  not  been 
obtained,  in  violation  of  SS  367.2  and 
387.4  of  die  Regulations  and  that 
Respondents  concealed  from  the  Agency 
that  the  electronic  test  equipment 
exported  in  the  three  representative 
shipments  did  not  go  to  Tadiran  in 
Israel,  but  instead  went  to  some  other 
destination,  probably  within  the  East 
bloc  in  violation  of  {  387.5  of  the 
Regulations, 

Based  on  the  above  findings  of  fact  I 
conclude  that  an  Order  denying  U.S. 
export  privileges  for  a  period  of  20  years 
to  Respondents  Hans  Wirth,  Bruno 
Barbarits  and  Cosmotrans  AG,  from  the 
date  a  final  order  becomes  effective  in 
this  proceeding,  is  appropriate.  I  do  not 
concur  in  Agency  counsel's  suggestion 
of  a  30  year  denial  period.  A  20  year 
denial  period  is  sufficient  piuiishment 
for  these  acts  and  can  and/or  will 
successfully  bar  Respondents  from 
participating  in  the  export  of  U.S.  goods 
for  their  lifetimes.  I  further  find  that  a 
civil  monetary  penalty,  in  addition  to  the 
barring  from  export  privileges  is 
unnecessary.  The  final  order  in  these 
proceedings  will  constitute  the  final 
administrative  disposition  and  action, 
on  these  charges,  against  Respondents. 

Older 

L  For  a  period  of  20  years  &t>m  the. .    • 
dale  of  the  final  Agency  action. 
Respondents 
Hans  Wirth,  and  Bruno  Barbarits,  each 

individually  and  doing  business  as 

COSMOTRANS.  AG. 

a/k/a 

COSMOTRANS  LTD..  Fracht  West 
Buildins,  Office  274.  CH  8058.  Zurich. 
Switzerland 

Cosmotrans  USA  Inc.  P.O.  Box  30978, 
JFK  International  Airport,  Jamaica. 
New  York  11430 

and  all  successors,  assignees,  officers, 
partners,  representatives,  agents,  and 
employees  hereby  are  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  involving  commodities 
or  technical  data  exported  from  the 
United  States  in  whole  or  in  part  or  to 
be  exported,  or  that  are  otherwise 
subject  to  the  Regulations. 

n.  Participation  prohibited  in  any  such 
transaction,  either  in  the  United  States 
or  abroad,  shall  include,  but  not  be 
limited  to,  participation: 

(i)  As  a  party  or  as  a  representative  of 
a  party  to  a  validated  export  license 
application; 

(ii)  In  preparing  or  filing  any  export 
license  application  or  reejqKUt 


authorization,  or  any  document  to  be 
submitted  therewith; 

(iii)  In  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  control  document; 

(iv)  In  carrying  on  negotiations  with 
respect  to,  or  in  receiving,  ordering, 
buying,  selling,  delivering,  storing,  using, 
or  disposing  of,  in  whole  or  in  part,  any 
commodities  or  technical  data  exported 
from  the  United  States,  or  to  be 
exported;  and 

(v)  In  the  financing,  forwarding, 
transporting,  or  other  servicing  of  such 
commodities  or  technical  data. 

Such  denial  or  export  privileges  shall 
extend  to  matters  which  are  subject  to 
the  Act  and  the  Regulations. 

III.  After  notice  and  opportunity  for 
comment  such  denial  of  export 
privileges  may  be  made  applicable  to 
any  person,  firm,  corporation,  or 
business  organization  with  which  the 
Respondents  are  now  or  hereafier  may 
be  related  by  affiliation,  ownership, 
control,  position  of  responsibiUty,  or 
other  connection  in  the  conduct  of 
export  trade  or  related  services. 

rv.  All  outstanding  individual 
validated  export  licenses  in  which 
Respondents  appear  or  participate,  in 
any  manner  or  capacity,  are  hereby 
revoked  and  shall  be  returned  forthwith 
to  the  Office  of  Export  Licensing  for 
cancellation.  Further,  all  of 
Respondents'  privileges  of  participating, 
in  ehy  mannerDr  capacity,  in  any 
special  licensing  procedore,  including, 
but  not  limited  to,  distribution  Ucenses. 
are  hereby  revoked. 

V.  No  person,  firm,  corporation, 
partnership,  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  and  specific  authorization 
from  the  Office  of  Export  Licensingi 
shall,  with  respect  to  U.S.-origin 
commodities  and  technical  data,  do  any 
of  the  following  acts,  directiy  or 
indirecdy,  or  carry  on  negotiations  with 
respect  thereto,  in  any  manner  or 
capacity,  on  behalf  of  or  in  any 
association  with  any  Respondent  or  any 
related  person,  or  whereby  any 
Respondent  or  related  person  may 
obtain  any  benefit  therefrom  or  have 
any  interest  or  participation  therein, 
directly  or  indirecUy: 

(a)  Apply  for,  obtain,  transfer,  or  use 
any  license.  Shipper's  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  any 
export,  reexport,  transshipment  or 
diversion  of  any  commodity  or  technical 
data  exported  in  whole  or  in  part  or  to 
be  exported  by,  to,  or  for  any 
Respondent  or  related  person  denied 
export  privileges,  or 
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(b)  Order,  buy,  receive,  nse,  sell, 
deliver,  store,  dispose  of,  forward, 
transport  finance  or  otherwise  service 
or  participate  in  any  export,  reexport, 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  inm  die  United  States. 

VL  This  Order  as  affirmed  or  modified 
shall  become  ^ective  upon  entry  of  die 
Secretary's  final  action  in  this 
proceeding  parsaant  to  die  Act  (50 
U.S.C.A.  app.  2412(c)(1)). 

Date:  April  4, 1986. 

Administrative  Law  fudge. 

(FR  Doc.  88-10223  Fiked  5-6-88;  8:45  ain| 

auNM  cooc  ssie-or-* 


Intemationai  Trada  Administration 
(A-475-05»]  I 

Prassura  SanaWva  Plastic  Tapa  From 
Italy;  Final  Rasults  of  AnHdumping 
Duty  Adminiatraflva  Raviaw  and 
Revocation  In  Part 

agency:  International  Trade 

Administration,  Import  Administration. 

CommeRe. 

action:  Notice  of  final  results  of 

antiduBsping  duty  administrative  review 

and  revocation  in  part. 

summary:  On  January  8, 1988.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  admioistrative 
review  of  and  intent  to  revoke  in  part 
the  antidnmping  finding  on  pressure 
sensitive  plastic  tape  from  Italy.  The 
review  covers  tliree  manufacturers  and/ 
or  exporters  of  pressure  sensitive  plastic 
tape  and  the  period  October  1, 1985 
thix)ugh  September  30, 1966. 

We  gave  interested  parties  an 
opportunity  to  oomment  on  the         ' 
prehminaiy  results  and  intent  to  revoke 
in  part  Based  on  our  anal3rsi8  of  die 
comments  received  and  the  correction  of 
certain  clerical  errors,  we  have  diaaged 
the  margins  from  those  presented  iB;Oar 
preliminary  resists  of  review.  j 

EFPECnva  OATE  May  9, 198a 
FOR  FimTNSR  INFOfMIATION  CONTACT: 
Eugenio  Parisi  or  John  Kugelman.  Off  e 
of  Compbance,  Intemationai  Trade 
Admimstration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-2923/3601. 
SUPPLEMENTARY  INFORMATION: 

Backgteuad 

On  Jamiary  8. 1988.  the  Department  of 
Commerce  ("the  Department") 
published  hi  the  Federal  Re^ster  (53  FR 
550)  the  preliminarry  results  of  its 
administrative  review  of  and  intent  to 
revoke  in  part  the  antidumping  finding 


on  pressore  sensitive  plastic  tape  from 
Italy  (42  FR  S6T10.  October  21. 197^. 
The  Department  has  oow  completed  tihat 
adiimiistretive  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"). 

Scope  of  the  Review 

Impwrts  covered  by  this  review  are 
shipments  of  pressure  sensitive  plastic 
tape  measurii^  over  1%  inches  in  width 
and  not  exceeding  4  mils  in  thickness, 
currently  daseifiable  under  items 
790.5530.  790.5545,  and  790.5555  of  the 
Tariff  Schedules  of  Ae  United  States 
Annotated  and  Harmonized  System  item 
numbers  3S19.90.20,  3919.9(150, 
4811.21.€0, 4821.00.20, 4823.11.00,  and 
590B.10A). 

The  review  covers  three 
manufactairers  and/or  exporters  of 
Italian  pressure  sensitive  plastic  tape  to 
the  U.S.  and  the  period  October  1, 1985 
through  September  30, 1966. 

Analysis  of  romments  Receivad 

We  invited  interested  parties  to 
comment  on  the  prelhranary  results  and 
intent  to  revoke  in  part.  We  received 
comments  from  the  petitioner, 
Minnesota  Mining  aixl  Manufoctsring 
("3M").  and  one  reqiandent  NAJl„ 
S.p.A.  ("NAR").  (We  received  additianal 
comments  from  NAR  concerning 
mathematical  or  clerical  errors.  We 
have  corrected  such  errors  but  have  not 
addressed  them  specifically  in  tins 
notice.) 

Petitioner's  Comments 

Commeat  L-  3M  argues  that  the 
Department  should  have  adissted  for 
differences  in  physical  characteristics  of 
the  merchandise  associated  with  NAR's 
U.S.  and  home  market  sales.  3M 
suggests  that  we  use  cost  data  from 
another  Italian  tape  manufacturers  as 
best  information  available. 

Department's  Position:  We  agree. 
Since  NAR  failed  to  provide  such  data 
in  this  review,  as  best  information 
available  we  used  another  firm's 
publicly  avaOable  cost  data  on 
merchandise  differences  for  the  laat 
review  period,  and  we  adjusted  foreign 
maricet  ■vahie  ("FMY^  to  account  for 
these  merchandise  differences. 

Comment  2:  The  petitioner  argues  that 
the  Department  should  treat  U5. 
brokerage  and  handhng  expenses  as 
movement  expenses  rather  than  indirect 
selling  expenses,  and  deduct  them  from 
NAR's  U.S.  sales. 

Department's  Position:  We  agree  that 
brokerage  and  handling  are  movement 
expenses.  However,  NAR  did  not 
furnish  such  data  in  this  review  and  we 
did  not  have  a  reasonable  figure 
available  to  use  as  best  information 


available.  Moreover,  it  has  been  our 
experieaoe  that  these  adjastments  are 
generally  insignificant  in  realation  to  the 
price  or  vakw  of  the  merchandise. 
Therefore,  we  made  no  adfastment  for 
these  expenses. 

Comment  3: 3M  suggests  diat  die 
Department  slioald  use  the  same  number 
of  days  for  bank  clearance  in  both 
markets  in  cakolatiag  crecfit  expenses. 

Department'a  Position:  In  our 
preliminary  results  we  incorrectly  added 
an  additiomd  ntmtber  of  days  for  bank 
clearance  to  Ate  payment  tenns  in  both 
markets.  In  oar  final  calculations  we 
have  deleted  die  additional  namber  of 
days  for  bank  clearance  in  bodi  markets 
because  they  are  already  accounted  for 
in  the  payment  terms. 

Respondent's  Comments 

Oomment  4:  NAR  claims  ftiat  the 
Department  riraold  not  have  used  home 
market  sales  to  end-users  in  its 
calculation  of  FMV,  since  it  sold 
exclusively  to  wholesalers  hi  dte  United 
States. 

Department's  Position:  We  used  home 
market  sales  to  wholesalers,  retailers, 
and  end-users  because  we  examined 
priditg  patterns  and  found  unexplained 
inconsistencies;  that  is,  at  times  prices 
differed  though  purchased  quantities 
were  the  same,  and  vice-versa.  We  an 
not  satisfied  that  diese  classes  of 
purchasers  were  diffeient,  as  claimed. 

Comment  S:  NAR  claims  that  the 
Department  should  have  adjusted  for 
home  market  movement  expenses  that  it 
incurred  on  certain  sales  to  end-users. 

Department's  Position:  In  our 
calculations  we  included  the  actual  sale- 
by-sale  movement  expenses  submitted 
by  NAR. 

Comment  8:  NAR  contends  that  the 
Department  should  not  have  used  die 
Federal  Reserve  Board  quarterly 
exdiange  rates  in  its  calculations,  but 
sheuld  have  used  the  exchange  rates 
which  NAR  submitted  in  its  February  4. 
1987  submission. 

Department's  Position:  Using  the 
Federal  Reserve  Board  rates  of 
exchange  is  in  accordance  with 
S  353.56(a)  of  the  Commerce 
Regulations. 

Comment  7:  NAR  contends  that  the 
D^artment  should  have  used  a 
weighted-average  U.S.  price,  since 
Congress  Intended  that  section  777A  of 
the  Tariff  Act  provide  for  a  fairer 
comparison  between  U.S.  price  and 
FMV.  NAR  claims  diat  weight-averaging 
would  produce  fairer  results  here 
because  NAR  would  be  credited  for  U.S. 
sales  made  at  or  above  its  FMV  and 
Commerce  would  be  less  likely  to  find 
sales  at  margin. 


Department's  Position:  We  disagree. 
Confess  added  diis  section  of  die  Tariff 
Act  allowing  sampUng  and  averaging  of 
U.S.  sales  data  to  reduce  Departmental 
costs  and  the  administrative  burden 
where  a  significant  volume  of  sales  were 
involved  or  a  significant  number  of 
adjustments  to  prices  were  required. 
Congress  did  not  intend  to  discourage 
the  Department  fixmi  using  individual 
sales  data  when  available  and 
administratively  feasible.  See  H.R.  Rep. 
Na  725,  gsdi  Cong.,  2d  Sees.  9  (1964). 
Comment  8:  NAR  contends  diat  die 
Department  should  use  avnage  U.S.  and 
home  market  movonent  expenses, 
rather  than  sale-by-sale  movement 
expenses. 

Department's  Position:  We  prefer  to 
adjust  for  movement  expenses  on  a  sale- 
by-sale  basis,  when,  as  here,  such  data 
are  available,  since  this  more  accurately 
reflects  the  actural  expenses  incurred. 

Comment  9:  NAR  argues  that  the 
Department  should  not  have  offset  home 
market  commission  with  U.S.  indirect 
selling  expenses  because  S  353.15(c)  of 
die  Commerce  Regulations  is  applicable 
only  m  exporter's  sales  price 
Calculations. 

Department's  Position:  We  disagree. 
Only  die  last  sentence  of  {  353.15(c]  is 
restricted  to  exporter's  sales  price 
sitiiations.  The  rest  of  this  section  is 
applicable  in  bodi  purchase  price  and 
exporter's  sales  price  situations. 
Therefore,  tiiis  section  audiorizes  the 
Department's  adjustment 

Comment  10:  NAR  argues  diet  the 
Departm^t  incorrecdy  assimied  that 
U.S.  indirect  selling  e)q>enses  equalled 
or  exceeded  the  full  amount  of  the 
commissions  paid  in  the  home  market. 
In  addition.  NAR  contends  that  the 
Department  overstated  the  amount  of 
U.S.  indirect  selling  expenses  because 
salaries  for  salesmen  who  service  the 
U.S.  market  should  be  treated  as  direct 
selling  expenses.  If  such  salaries  are 
treated  as  indirect  selling  expenses,  only 
tadirect  selling  expenses  incurred  in  the 
U.S.  should  be  included  in  the  offset 
agauist  home  maricet  commissions  [See 
Silver  Reed  America  v.  U.S.,  CIT,  Slip. 
Op.  88-5  Oanuary  12. 1988)).  Similariy. 
the  Department  incorrecdy  considered 
as  an  indirect  U.S.  selling  expense  the 
imputed  interest  for  die  time  die 
merchandise  was  on  the  water  prior  to 
importation,  an  expense  not  incurred  in 
theUS. 

.  Department's  Position:  We  disagree. 
We  did  not  assume  that  U.S.  indirect 
selling  expenses  equalled  or  exceeded 
home  market  commissions.  In  cases 
where  U.S.  indirect  selling  expenses 
were  greater  than  home  market 
commissions,  we  Umited  our  adjustment 
for  U.S.  indirect  selling  expenses  by  the 


amount  of  the  home  market 
commissions.  We  consider  salesmen's 
salaries  to  be  indirect  rather  than 
direct  selbng  expenses,  since  diey  are 
paid  whether  specific  sales  are  made  or 
not  We  did  not  unpute  an  interest 
expense  for  the  time  the  merchandise 
was  on  the  waten  since  these  sales 
occurred  before  exportation,  all  credit 
expenses  were  actual  and  we  consider 
diem  to  be  direcUy  related  U.S.  selling 
expenses.  On  Mareh  18. 1988  die  Court 
of  Intemationai  Trade  amended  its 
order  in  Silver  Reed  to  hold  diat  die 
D^artment  correcdy  deducted  indirect 
expenses  incurred  during  the  period  the 
merchandise  was  on  the  water  (Slip  Op. 
88-37).  Therefore.  NAR's  reliance  on 
that  case  is  misplaced  and  we  are 
continuing  our  policy  of  adjusting  FMV 
for  indirect  U.S.  sellhig  expenses, 
whether  they  were  incurred  in  the  U.S. 
or  not.  Also,  we  did  not  include  direct 
selling  expenses  in  the  offset  to  home 
market  commissions.  Finally,  we  note 
that  we  used  only  data  furnished  by 
NAR. 

Comment  11:  NAR  contends  that  for 
U.S.  sales  the  Department  should  not 
have  mcluded  in  its  calculations  the 
number  of  days  diat  it  takes  NAR's  bank 
to  credit  NAR's  account  after  die  bank 
receives  payment  fitim  NAR's 
customers;  rather,  the  Department 
should  have  used  the  actual  credit  days 
provided  in  its  submission. 

Department's  Poeitiac  We  agree  m 
part  In  our  final  calculations  we  did  not 
include  the  number  of  days  that  it  takes 
NAR's  bank  to  credit  NAR's  account 
after  the  bank  receives  payment  from 
NAR's  customers  because  the  additional 
number  of  days  was  already  hicluded  in 
the  payment  terms;  however,  we  did 
calculate  credit  costs  on  a  sale-by-sale 
basis  from  the  date  of  shipment  to  die 
date  that  the  pajrment  was  credited  to 
NAR's  account. 

Comment  12:  NAR  contends  that  in 
calculating  the  U.S.  credit  eiqienses  the 
Department  should  use  the  gross  price 
minus  the  discount 

Department's  Position:  We  agree;  we 
note  that  we  changed  our  calculations  of 
both  U.S.  and  home  market  credit 
expenses. 

Comment  13:  NAR  argues  that  the 
Department  should  calculate  foreign 
inland  freight  insurance  by  dividing  the 
expense  by  the  total  square  meters  sold 
and  not  by  the  total  square  meters  sold 
under  review. 

Department's  Position:  We  disagree. 
The  expense  r^mrted  for  foreign  inland 
fimght  insurance  was  only  for  those  U.S. 
sales  under  review. 


Final  Results  of  the  Review 

As  a  result  of  the  comments  received, 
we  have  revised  our  preliminary  results 
for  NAR  and  we  determine  diat  die 
following  margins  exist 


Manufacturer/ 
exporter 

Time  period 

Mwgin 
(per- 

GMt) 

NAR „ 

MwhjII  .» 

Oct  01. 1985-SepL 
30.1066. 

do „.... 

6.30 
'0 

>  No  iNpmeflts  during  Sw  period;  rM*gin  Irom  laM 

review  n  which  there  «Mre  ahipments. 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  direcdy  to  the  Customs 
Service.  For  the  reasons  set  forth  in  the 
preliminary  results  of  review,  tentative 
revocation  in  part,  and  intent  to  revoke 
in  part  we  are  satisfied  that  there  is  no 
likelihood  of  resumption  of  sales  at  less 
dian  fair  value  by  Autoadesivitalia. 
S.p  A.  Accordingly,  we  revoke  in  part 
the  antidumping  finding  on  pressure 
sensitive  plastic  tape  fi-om  Italy.  This 
partial  revocation  appHes  to  aU 
unliquidated  entries  of  this  merchandise 
manufactured  and/or  exported  by 
Autoadesivitalia,  S.p.A.,  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  October  5. 1982, 
the  date  of  the  tentative  revocation  in 
part. 

As  provided  for  in  section  751(a)  of 
the  Tariff  Act,  a  cash  deposit  of 
estimated  antidumping  duties  based  on 
the  most  recent  of  the  above  maigins 
shall  be  required  for  these  firms. 

For  any  shipments  from  the  remaining 
known  manufacturers  and/or  exporters 
not  covered  by  this  review,  the  cash 
deposit  will  continue  to  be  at  the  rate 
published  in  the  final  results  of  the  last 
administrative  review  for  each  of  those 
firms  (48  FR  35688,  August  5, 1983  and  51 
FR  43955,  December  5. 1986).  For  any 
shipments  fitim  a  new  exporter  not 
covered  in  this  or  prior  administrative 
reviews,  whose  first  shipments  of  Italian 
pressure  sensitive  plastic  tape  occurred 
after  September  30, 1986,  and  who  is 
unrelated  to  any  reviewed  firm  or  any 
previously  reviewed  firm,  a  cash  deposit 
of  6.39  percent  shall  be  required.  These 
deposit  requirements  are  effective  for  all 
shipments  of  Italian  pressure  sensitive 
plastic  tape  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  pubhcation  of  this  notice  and 
shall  remain  in  effect  until  publication  of 
die  final  results  of  the  next 
administrative  review. 
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This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
and  (c)  of  the  Tariff  Act  (19  U.S.C.  1675 
(a)(1).  (c))  and  19  CFR  353.53a  and 
353.54. 

Date:  April  25. 1968. 
Joaeph  A  Spetfini, 
Acting  Assistant  Secretary,  Import 
Administration. 
[FR  Doc.  88-10242  Filed  5-6-68: 8:45  am] 

BILLING  COM  3StO-OS-4l 


Short-Supply  Review  on  Certain  Flat- 
Roiled  Steel;  Rec|ueat  foe  ConNnenta 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

ACTION:  Notice  of  request  for  comments. 


:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  a  short-supply  ^ 

determination  under  Article  8  of  the' 
U.S.-EC  Arrangement  on  Certain  Steel 
Products,  with  respect  to  certain  flat- 
rolled  steel  products.  ) 

DATE:  Comments  must  be  submitted  on 
or  before  May  19, 1988. 

AOOncss:  Send  all  comments  to        I 
Nicholas  C  Tolerico,  Director,  Office  of 
Agreements  CompUance,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  7866, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230. 

rem  njNTHER  mfommation  contact: 

Richard  O.  Weible.  Office  of  i 

Agreements  Compliance,  Import       . 
Administration,  U.S.  Department  of ' 
Commerce,  Room  7866, 14th  Street  and 
Constitution  Avenue,  NW^  Washington. 
DC  2023a  (202)  377-0159.  | 

aumAMNTARV  inpowmation:  Article  8 
of  the  U.S.-EC  Arrangement  on  Certain 
Steel  Products  provides  that  if  the  U.S. 
"*  *  *  determines  that  because  of 
abnormal  supply  or  demand  factors,  the 
US  steel  industiy  will  be  unable  to  meet 
demand  in  the  USA  for  a  particular 
product  (including  substantial  objective 
evidence  such  as  allocation,  extended 
delivery  periods,  or  other  relevant 
factors)  an  additional  tonnage  shall  be 
allowed  for  such  product  or 
products  *  *  *." 

We  have  received  a  short-supply  I 
request  for  the  following  Qat-roUed  steel 
products: 

(1)  Certain  hot-rolled  steel:  SAE 
grades  C1006.  ClOOS,  and  ClOlO  hot- 
rolled  coils:  0.055  to  0.247  inches  in 
thickness;  25.25  to  65.70  inches  in  width; 
in  coil  weights  up  to  32,000  pounds:  of 
drawing,  structural  and  commercial 
quality;  continuous  cast;  pickled  and 


oiled:  with  half  standard  gauge 
tolerances. 

(2)  Certain  cold-rolled  steel:  SAE 
grades  C1006,  ClOlO,  C1017.  and  C1020 
cold-roUed  coils:  0.015  to  0.122  inches  in 
thickness;  36.00  to  60.00  inches  in  width; 
in  coil  weights  of  20,000  to  40,000 
pounds:  of  drawing  and  commercial 
quality;  continuous  cast;  with  half 
standard  gauge  tolerances. 

Any  party  interested  in  commenting 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  May  19, 1988.  Comments 
should  focus  on  the  economic  factors 
involved  in  granting  or  denying  this 
request. 

Commerce  will  maintain  this  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  identify  the 
business  proprietary  portion  of  the 
submission  and  also  provide  a  non- 
proprietary submission  which  can  be 
placed  in  the  public  file.  The  public  file 
will  be  maintained  in  the  Central 
Records  Unit,  Room  8-099,  Import 
Administration,  U.S.  Department  of 
Commerce  at  the  above  address. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration, 
May  3.  ig8& 
[FR  Doc  88-10244  Filed  5-6-88:  8:45  am] 

BHJJNa  COOC  3S10-Ot-M 


Short-Supply  Review  on  Certain  Hot- 
Rolled  Sheet;  Requeat  for  Commenta 

AQCNCY:  Import  Administration, 

International  Trade  Administration, 

Commerce. 

action:  Notice  and  request  for 

comments. 

auMMARY:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  a  short-supply 
determination  under  Article  8  of  the 
U.S.-Austiia,  U.S.-Austi-alia,  U.S.-Brazil, 
U.S.-EC.  U.S.-Hungary.  U.S.-Korea,  U.S.- 
Poland. U.S.-Spain.  and  U.S.-Trinidad  ft 
Tobago  Arrangements  Concerning 
Trade  in  Certain  Steel  Products,  Article 

7  of  the  U.S.-Romania  and  U.S.- 
Venezuela Arrangements  Concerning 
Trade  in  Certain  Steel  Products,  Article 

8  of  the  U.S.-Mexico  and  U.S.-Finland 
Understandings  Concerning  Trade  in 
Certain  Steel  Products,  and  Paragraph  8 
of  the  U.S.-Japan  Arrangement 
Concerning  Trade  in  Certain  Steel 
Products,  with  respect  to  certain  hot- 
rolled  sheet  for  use  in  the  manufacture 
of  ASTM  A214  condenser  tubing. 

DATE:  Comments  must  be  submitted  on 
or  before  May  19, 1988. 


AOORcaa:  Send  all  comments  to 
Nicholas  C.  Tolerico,  Director,  Office  of 
Agreements  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  7866, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230. 

FOR  RMTHER  INFORMATION  CONTACR 

Richard  O.  Weible,  Office  of 
Agreements  Compliance,  Import 
Administration.  U.S.  Department  of 
Commerce,  Room  7866, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230,  telephone  (202)  377-0159  or 
telefax  (202)  377-1388. 

aUPPLEMENTARY  INFORMATION:  Article  8 

of  the  U.S.-Austria,  U.S.-Australia,  U.S.- 
BrazU,  U.S.-EC.  U.S.-Hungary.  U.S.- 
Korea, U.S.-Poland,  U.S.-Spain,  and 
U.S.-Trinidad  &  Tobago  Arrangements 
Concerning  Trade  in  Certain  Steel 
Products,  Article  7  of  the  U.S.-Romania 
and  U.S.- Venezuela  Arrangements 
Concerning  Trade  in  Certain  Steel 
Products,  Article  8  of  the  U.S.-Mexico 
and  U.S.-Finland  Understandings 
Concerning  Trade  in  Certain  Steel 
Products,  and  Paragraph  8  of  the  U.S.- 
lapan  Arrangement  Concerning  Trade  in 
Certain  Steel  Products  provide  that  if 
the  United  States  determines  that, 
because  of  abnormal  supply  or  demand 
factors,  the  U.S.  steel  industry  will  be 
unable  to  meet  demand  in  the  United 
States  for  a  particular  product  (including 
substantial  objective  evidence  such  as 
allocation,  extended  delivery  periods,  or 
other  relevant  factors),  an  additional 
tonnage  shall  be  allowed  for  such 
product  or  products. 

We  have  received  a  short-supply 
request  for  AISI  grade  ClOlO  hot  rolled 
steel  sheet,  aluminum  killed,  fine  grain, 
pickled  and  oiled,  in  coils  weighing  from 
22,000  to  30,000  pounds,  in  widths 
ranging  from  40.313  to  43.000  inches  and 
in  thicknesses  ranging  from  0.061  to 
0.122  inch,  for  use  in  the  manufacture  of 
ASTM  A214  tubing. 

Any  party  interested  in  commenting 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  May  19, 1988.  Comments 
should  focus  on  the  economic  factors 
involved  in  granting  or  denying  this 
request. 

Commerce  will  maintain  this  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  identify  the 
business  proprietary  portion  of  the 
submission  and  also  provide  a  non- 
proprietary submission  which  can  be 
placed  in  the  public  file.  The  public  file 
will  be  maintained  in  the  Central 
Records  Unit,  Room  B-099,  Import 


Administration,  U.S.  Departmmt  of 
Commerce,  at  the  above  address. 
loBeph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 
Administration. 

May  2, 1968. 

[FR  Doc.  88-10243  Filed  5-6-88;  a-45  am] 

BILLlNa  COOC  3S1»-0».M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

ICPSC  DodMt  No.  M-1] 

Philip  A.  Dye  and  Marilyn  J.  Dye,  d/b/a 
PAM  Enterpriaea;  Prehearing 
Conference  Change 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Announcement  of  change  of 
prehearing  conference  date. 


8UMMARY:  This  notice  announces  a 
change  of  tiie  date  of  the  prehearing 
conference  announcement  that  appeared 
at  page  13436  in  the  Federal  Register  of 
Monday,  April  25. 1988,  (53  FR  13436). 
DATE:  The  prehearing  conference  in  the 
matter  Philip  A.  Dye  and  Marilyn  J.  Dye, 
d/b/a  P&M  Enterprises,  will  be  held  on 
May  12. 1988,  at  9:30  a  jn.  instead  of  May 
10, 1988,  as  previously  announced. 
ADDREaa:  The  prehearing  conference 
will  be  in  Room  1211,  Interstate 
Commerce  Commission,  12th  Street  NW. 
and  Constitution  Avenue,  Washington, 
DC.  For  additional  information  contact: 
Sheldon  D.  Butts,  Deputy  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207,  telephone  (301) 
492-6800. 

Date:  May  4. 1988. 
Sheldon  0.  Butts, 

Deputy  Secretary. 

[FR  Doc.  88-10233  Filed  5-6-88;  8:45  am] 

BHJJNO  CODE  tSSS-OI-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Closed  Meeting 

May  2, 1988. 

The  USAF  Scientific  Advisory  Board 
Space  Division  Advisory  Group  will 
meet  on  24-25  May  1988,  from  8:00  a.m. 
to  5:00  p.m.,  at  Los  Angeles  Air  Force 
Base.  CA,  Building  100,  Room  1330. 

The  purpose  of  this  meeting  is  to 
receive  classified  briefings  and  hold 
classified  discussions  on  selected  Air 
Force  Space  programs  including  the 
integration  of  USAF  elements  of  die 
Sfrategic  Defense  Initiative.  This 


meetbtg  will  involve  discussions  of 
classified  defense  matters  listed  in 
§  552b(c)  of  Tide  5,  United  States  Code, 
specifically  paragraph  (1)  thereof,  and 
accordingly  will  be  closed  to  the  public. 

For  fordier  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  607-4648. 
Palsy  J.  Conner, 

Air  Force  Federal  Regialar  Liaison  Officer. 
(FR  Doc  88-10193  Filed  &-«-88:  8:45  am] 
MLLMaCOOE  3S10-01-H 


DEPARTMENT  OF  EDUCATION 
ICFOA  No*.  84.192.  M.198,  M.203] 

Adult  Education  for  Homeless 
Program;  Granta 

agency:  Department  of  Education. 
ACTION:  Correction  to  application 
notices  for  the  Adult  Education  for  the 
Homeless  Program,  the  Workplace 
Literacy  Partnerships  Program,  and  the 
Star  Schools  Program. 


Notices  for  the  transmittal  of 
applications  for  certain  new  programs 
were  published  as  follows: 

The  Adult  Education  for  the  Homeless 
Program  (53  FR  4102,  February  11, 1988), 
the  Workplace  Literacy  Partnerships 
Program  [53  FR  9234,  March  21, 1988), 
and  the  Star  Schools  Program  (53  FR 
11176.  April  5, 1988).  The  deadline  for 
Intergovernmental  Review  was 
inadvertentiy  omitted  from  these 
notices.  Deadlines  for  Intergovernmental 
Review  are  established  as  follows: 

CFDA  No.  84.192— Adult  Education 
for  the  Homeless  Program. 

Deadline  for  Transmittal  of 
Applications:  July  1, 1988. 

Deadline  for  Intergovernmental 
Review  Comments:  The  deadline  for 
Intergovernmental  Review  of  the  Adult 
Education  for  the  Homeless  Program  in 
a  State  wUl  be  30  days  after  that  State 
submits  its  application  for  assistance  to 
the  U.S.  Department  of  Education,  but  in 
no  case  will  that  deadline  be  earUer 
than  30  days  after  publication  of  this 
notice  in  the  Federal  Register. 

For  Further  Information  Contact: 
Sarah  Newcomb,  Program  Services, 
Division  of  Adult  Education,  Office  of 
Adult  and  Vocational  Educatioa  U.S. 
Department  of  Education.  Room  522, 
Reporters  BIdg.,  400  Maryland  Avenue, 
SW.,  Washington,  DC  20202.  Telephone 
(202)  732-2390. 

CFDA  No.  84.198— Workplace 
Literacy  Partnerships  Program. 
Deadline  for  Transmittal  of 
Applications:  June  15, 1988. 

Deadline  for  Intergovernmental 
Review  Comments:  August  5,  loea 


For  Further  Information  Contact- 
Nancy  E.  Smith.  National  Projects 
Branch,  Division  of  Innovation  and 
Development.  514  Reporters  Bldg., 
Office  of  Adult  and  Vocational 
Education:  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW., 
Washington.  DC  20202-5518.  Telephone 
(202)  732-2359. 

CFDA  No.  84.203— Star  Schools 
Program. 

Deadline  for  Transmittal  of 
Applications:  June  15. 1988. 

Deadline  for  Intergovernmental 
Review  Comments:  August  15, 1988. 

For  Further  Information  Contact- 
Gordon  McAndrew,  Educational 
Networks  Division,  Office  of 
Educational  Research  and 
Improvement  502  New  Jersey  Avenue, 
NW.,  Washington,  DC  20208.  Telephone 
(202)357-6126. 

Intergovermnental  Review  of  Federal 
Programs 

These  programs  are  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFK 
Part  79. 

The  objective  of  the  Executive  Order 
is  to  foster  an  intergovernmental 
partnership  and  to  strengthen  federalism 
by  relying  on  State  and  local  processes 
for  State  and  local  government 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

In  States  that  have  estabUshed  a  State 
Review  Process,  applicants  must  contact 
the  appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  Order  12372.  If  a  program 
permits  an  applicant  to  perform 
activities  in  more  than  one  State  and  the 
applicant  proposes  to  do  so,  the 
applicant  should  contact,  immediately 
upon  receipt  of  this  notice,  the  Single 
Point  of  Contact  for  each  State  in  which 
it  proposes  to  perform  activities  and 
follow  the  procedures  established  in 
those  States  under  the  Executive  Order. 
A  list  of  the  State  Single  Points  of 
Contact  is  included  at  the  end  of  this 
notice. 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review, 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  direcUy 
to  the  Department 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the 
deadline  for  Intergovernmental  Review 
indicated  in  this  notice  to  the  following 
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address:  The  Secretary.  E.0. 12372— 
CFDA#  [fiU  in  number},  U.S. 
Department  of  Education.  MS  6355, 400 
Maryland  Avenue.  SW.,  Washington, 
DC  20202.  In  those  States  that  require 
review  for  these  programs,  applications 
are  to  be  submitted  simultaneously  to 
the  State  Single  Point  of  Contact  and  the 
U.S.  Department  of  Education. 

If  an  applicant  has  submitted  an 
application  under  any  of  the  programs 
referred  to  in  this  notice  prior  to  the 
publication  of  this  notice  in  the  Federal 
Register,  the  applicant  did  not  also 
submit  the  application  to  the  State 
Single  Point  of  Contact,  the  applicant 
must  immediately  submit  the  application 
to  the  State  Single  Point  of  Contact. 

Proof  of  mailing  to  the  State  Single 
Point  of  Contact  will  be  determined  on 
the  same  basis  as  the  mailing  of 
applications  to  the  Department  of 
Education. 

State  Single  P«Mnts  of  Cootact 

Alabama  \ 

Mrs.  Donna  ].  &iowden.  State  Single 
Point  of  Contact.  Alabama  State 
Clearinghouse,  Department  of    ' 
Economic  &  Community  Affairs,  P.O. 
Box  2939,  3465  Norman  Bridge  Road, 
Montgomery,  Alabama  36105-0939, 
Telephone  (205)  284-8005 

Arizona 

Ms.  Janice  Dunn,  Arizona  State     i 
Clearinghouse,  1700  West  Washington 
Avenue,  Fourth  Floor,  Phoenix, 
Arizona  85007,  Telephone  (602)  255- 
5004 

Arkansas  ' 

Mr.  Joseph  Gillesbie,  Manager,  State 
Clearinghouse,  Office  of 
Intergoveminental  Service. 
Department  of  Finance  and 
Adbninistration.  P.O.  Box  3278,  Little 
Rock,  Arkansas  72203,  Telephone 
(501)  371-1074  : 

California  ' 

Glenn  Stober,  Grants  Coordinator. 
Office  of  Planning  and  Research,  1400 
Tenth  Street,  Sacramento,  California 
95814.  Telephone  (916)  323-7480 

Colorado  | 

State  Single  Point  of  Contact,  State 
Clearinghouse,  Division  of  Local 
Government,  1313  Sherman  Street, 
Room  520,  Denver,  Colorado  80203, 
Telephone  (303)  866-2156 

Connecticut 

Under  Secretary,  Attn:  { 

Intergovernmental  Review 
Cooidinator,  Comprehensive  Planning 
Division.  Office  of  PoUcy  and 
Management.  80  Washington  Street. 


Hartford.  Connecticut  06106-4458, 
Telephone  (203)  566-3410 

Delaware 

Francine  Booth,  State  Single  Point  of 
Contact,  Executive  Department 
Thomas  Collins  Building.  Dover, 
Delaware  19903.  Telephone  (302)  736- 
3326 

District  of  Columbia 

Lovetta  Davis.  State  Single  Point  of 
Contact,  Executive  Office  of  the 
Mayor,  Office  of  Intergovernmental 
Relations,  Room  416,  District  Building, 
1350  Pennsylvania  Avenue,  NW. 
Washington.  DC  20004.  Telephone 
(202)  727-9111 

Florida 

George  H.  Meier,  Director  of 
Intergovernmental  Coordination. 
Single  Point  of  Contact  Executive 
Office  of  the  Governor,  Office  of 
Planning  &  Budgeting,  The  CapitoL 
Tallahassee,  Florida  32399-0001. 
Telephone  (904)  488-8114 

Cecilia 

Charles  H.  Badger,  Administrator. 
Georgia  State  Clearinghouse.  270 
Washington  Street,  SW.,  Atlanta, 
Georgia  30334,  Telephone  (404)  656- 
3855 

Hawaii 

Mr.  Harold  S.  Masumoto,  Acting 
Director,  Office  of  State  Planning, 
Department  of  Planning  and  Economic 
Development,  Office  of  the  Governor. 
State  Capitol.  Honolulu,  Hawaii  96813, 
Telephone  (808)  548-3016  or  548-3085 

Illinois 

Tom  Berkshire,  State  Single  Point  of 
Contact,  Office  of  the  Governor,  State 
of  Illinois,  Springfield,  Illinois  62706, 
Telephone  (217)  782-8639 

Indiana 

Peggy  Boehm,  Deputy  Director.  State 
Budget  Agency.  212  State  House, 
Indianapolis,  indiana  46204. 
Telephone  (317)  232-5610 

Iowa 

Steven  R.  McCann,  Division  for 
Community  Progress,  Iowa 
Department  of  Economic 
Development,  200  East  Grand  Avenue, 
Des  Moines,  Iowa  50309,  Telephone 
(515)  281-3725 

Kansas 

Martin  Kennedy.  Intergovernmental 
Liaison,  Department  of 
Administration.  Division  of  the 
Budget  Room  152-E.  State  Capitol 
Building.  Topeka,  Kansas  66612. 
Telephone  (913)  296-2436 


Kentucky 

Robert  Leonard.  State  Single  Pobit  of 
Contact,  Kentucky  State 
Clearinghouse,  2nd  Floor  Capital 
Plaza  Tower,  Frankfort  Kentucky 
40601.  Telephone  (502)  564-2382 

Louisiana 

Colby  S.  LaPlace,  Assistant  Secretary, 
Department  of  Urban  ft  Commimity 
Affairs,  Office  of  State  Clearinghouse, 
P.O.  Box  94455,  Capitol  Station,  Baton 
Rouge.  Louisiana  70804.  Telephone 
(504)  342-9790 

Maine 

State  Single  Point  of  Contact  Attn: 
Joyce  Benson.  State  Planning  Office, 
State  House  Station  #38,  Augusta, 
Maine  04333.  Telephone  (207)  289- 
3261 

Maryland 

Guy  W.  Hager,  Director,  Maryland  State 
Clearinghouse,  Department  of  State 
Planning,  301  West  Preston  Street 
Baltimore,  Maryland  21201-2365. 
Telephone  (301)  225-4490 

Massachusetts 

State  Single  Point  of  Contact,  Attn: 
Beverly  Boyle.  Executive  Office  of 
Communities  &  Development  100 
Cambridge  Street  Room  904,  Boston, 
Massachusetts  02202,  Telephone  (617) 
727-3253 

Michigan 

Michelyn  Pasteur,  Deputy  Director. 
Local  Development  Services, 
Department  of  Commerce,  P.O.  Box 
30225,  Lansing.  Michigan  48909. 
Telephone  (517)  375-1838 

Please  direct  correspondence  to: 
Manager,  Federal  Project  Review 
System,  6500  Mercantile  Way,.  Suite  2, 
Lansing,  Michigan  48911,  Telephone 
(517)  334-6190 

Mississippi 

Mr.  Marian  Baucum,  Office  of  Federal 
State  Programs,  Department  of 
Planning  and  Policy.  2000  Walter 
Sillers  Building,  500  High  Street, 
Jackson,  Mississippi  39202,  Telephone 
(601)  359-3150 

Missouri 

Lois  Pohl,  Federal  Assistance 
Clearinghouse.  Office  of 
Administration,  Division  of  General 
Services.  P.O.  Box  809.  Room  430 
Truman  Building.  Jefferson  City. 
Missouri  65102.  Telephone  (314)  751- 
4834 
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'  Montana 

Deborah  Davis.  State  Shigle  Pomt  of 
CoBtact  Intergovernmental  Review 
Ciearingkoiise.  c/o  Office  of 
Lieutenant  Governor.  Captiol  Station, 
Room  210— State  Capitol.  Helena. 
Montana  SO620,  Telephone  (406)  444- 
5522 

Nevada 

Jean  Ford.  Nevada  Office  of  Community 
Services.  Capitol  Complex,  Carson 
City,  Nevada  887ia  Telephone  (702) 

'     885-4420 

Please  direct  correspondence  and 
questions  to:  John  Walker. 
Clearinghouse  Coordinator 

New  Hampshire 

John  E.  Dabuliewicz,  Dh«ctor,  New 
Hampshire  Office  of  State  Planning, 
Attn:  Intergovernmental  Review 
Process/ James  E.  Bieber,  2V4  Beacon 

•    Street  Concord,  New  Hampshire 
03301.  Telephone  (603)  271-2155 

New  Jersey 

Barry  Skokowski,  Director,  Division  of 
Local  Government  Services, 
Department  of  Community  Affairs,  CN 
803,  Trenton,  New  Jersey  08825-0803, 
Telephone  (609)  292-6613 

Please  direct  correspondence  and 
questions  to:  Nelson  S.  Silver.  State 
Review  Process,  Division  of  Local 
Government  Services,  CN  803, 
Trenton,  New  Jersey  08825-0803, 
Telephone  (609)  292-9025 

New  Mexico 

Dean  Olson,  Director,  Management  & 
Program  Analysis  Division, 
Department  of  Finance  ft 
Administration.  Room  424.  State 
Capitol  Building.  Santa  Fe,  New 
Mexico  87503,  Telephone  (505)  827- 
3885 

New  York 

New  York  State  Clearinghouse.  Division 
of  the  Budget  State  Capitol,  Albany. 

.  New  York  12224.  Telephone  (518)  474- 
1605 

North  Carolina 

Mrs.  Chrys  Baggett.  Director. 
Intergovernmental  Relations,  N.C. 
Department  of  Administration.  116  W. 
Jones  Street  Raleigh,  North  Carolina 
27611,  Telephone  (919)  733-0499 

North  Dakota 

William  Robinson.  State  Single  Point  of 
Contact  Office  of  Inteigovemmental 
Affairs,  Office  of  Management  and 
Budget  14th  Floor.  State  Capitol. 

'  Bismardc  North  Dakota  58S0S. 

.  Telephone  (701)  224-2094 


(Mo 

Lany  Weaver,  State  Sngle  Point  of 
Contact  State/Federal  Funds 
Coordinator.  State  Qearinghouse. 
Office  of  Budget  and  Management  30 
East  Broad  Street  34th  Floor, 
Columbus.  Ohio  43266-0411, 
Telephone  (614)  466-0698 

Please  direct  correspondence  and 
questions  to:  Linda  E.  Wise 

Oklahoma 

Don  Strain,  State  Single  Pofait  of 
Contact  Oklahoma  Department  of 
Commerce,  Office  of  Federal 
Assistance  Management  6601 
Broadway  Extension,  Oklahoma  City, 
Oklahoma  73116.  Telephone  (405)  843- 
9770 

Oregon  . 

Attn:  Delores  Streeter,  State  Single  Point 
of  Contact  Intergovernmental 
Relations  Division.  State 
Clearinghouse.  155  Cottage  Street 
NE..  Salem.  Oregon  97310.  Telephone 
(503)  373-1998 

Pennsylvania 

Laine  A.  Heltebridle.  Special  Assistant 
Pennsylvania  Intergovernmental 
Council.  P.O.  Box  11880.  Harrisburg. 
Pennsylvania  17108.  Telephone  (717) 
783-3700 

Rhode  Island 

Daniel  W.  Varin,  Associate  Director. 
Statewide  Planning  Progrtun. 
Department  of  Administration, 
Division  of  Planning.  265  Meb-ose 
Street,  Providence,  Rhode  Island 
02907,  Telephone:  (401)  277-2856 

Please  direct  correspondence  and 
questions  to:  Review  Coordinator. 
Office  of  Strategic  Planning 

South  Carolina 

Danny  L  Cromer.  State  Single  Point  of 
Contact,  Grant  Services,  Office  of  the 
Governor,  1205  Pendleton  Street 
Room  477,  Columbia,  South  Carolina 
29201,  Telephone  (803)  734-0435 

South  Carolina 

Susan  Comer.  State  Clearinghouse 
Coordinator,  Office  of  the  Governor. 
500  East  Capitol.  Pierre,  South  Dakota 
57501.  Telephone  (605)  773-3212 

Tennessee 

Charies  Brown.  State  Single  Point  of 
Contact  State  Planning  Office.  500 
Charlotte  Avenue.  300  John  Sevier 
Building.  Nashville,  Tennessee  37219, 
Telephone  (615)  741-1676 

Texas 

Thomas  C.  Adams,  Office  of  Budget  and 
Planning,  Office  of  the  Governor,  P.O. 


Box  12428,  Austin,  Texas  78711, 
Telephone  (512)  463-1778 

Utah 

Dale  Hatch.  Director.  Office  of  Manning 
and  Budget,  State  of  Utah,  116  State 
Capitol  Building,  Salt  Lake  Qty,  Utah 
84114.  Telephone  (801)  533-5245 

Vermont 

Bernard  D.  Johnson,  Assistant  Director, 
Office  of  Policy  Research  & 
Coordination,  Pavilion  Office 
Building,  109  State  Street  Montpelier, 
Vermc.-it  05602.  Telephone  (802)  828- 
3326 

Virginia 

Nancy  Miller,  Inteigovemmental  Affairs 
Review  Officer,  Department  of 
Housing  &  Community  Development 
205  North  4th  Street  Richmond. 
Virginia  23219,  Telephone  (804)  786- 
4474 

Washington 

Catherine  Townley,  Coordinator, 
Intergovernmental  Review  Process, 
Department  of  Community 
Development  9th  and  Columbia 
Building,  Olympia,  Washington  98504- 
4151.  Telephcme  (206)  753-4978 

West  Virginia 

Fred  Cutlip,  Director.  Community 
Development  Division,  Governor's 
Office  of  Community  &  Industrial 
Development  Building  #6.  Room  553, 
Charieston,  West  Virginia  25305, 
Telephone  (304)  34&-4O10 

Wisconsin 

James  R.  Klauser,  Secretary,  Wisconsin 
Department  of  Administration,  101 
South  Webster  Street  GEF  2.  P.O.  Box 
7864.  Madison.  Wisconsin  53707-7864, 
Telephone  (608)  266-1741 

Please  direct  correspondence  and 
questions  to:  Thomas  Krauskopf^ 
Federal-State  Relations  Coordinator. 
Wisconsin  Department  of 
Administration 

Wyoming 

Ann  Redman,  State  Single  Point  of 
Contact  Wyoming  State 
Clearinghouse.  State  Planning 
Coordinator's  Office,  Capitol  Building, 
Cheyenne,  Wyoming  82002.  Telephone 
(307)  777-7b7A 

Territories 

Guam 

Michael  J.  Reidy,  Director,  Bureau  of 
Budget  and  Management  Research, 
Office  of  the  Governor,  P.O.  Box  2950, 
Agana,  Guam,  90910.  Telephone:  (671) 
472-2285 
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Northern  Mariana  Islands  i 

State  Single  Point  of  Contact,  Planning 
and  Budget  Office,  Office  of  the 
Governor,  Saipan,  CM,  Northern 
Mariana  Islands  96950 

Puerto  Rico 

Patria  Custodio/Israel  Soto  Marrerol 
Chairman/Director,  Puerto  Rico 
Planning  Board,  Minillas  Govemraent 
Center,  P.O.  Box  41119,  San  Juan, 
Puerto  Rico  00940-99885,  Telephone 
(809)  727-4444 

Virgin  Islands 

Jose  L  George,  Director,  Office  of 
Management  and  Budget,  No.  32  &  33 
Kongens  Gade,  Charlotte  Amalie,  V.I. 
00802.  Telephone  (809)  774-0750  ^ 

(E.0. 12372] 
Dated:  May  3, 1988. 

BoanM  Guiton, 

Assistant  Secretary  for  Vocational  and  Aduit 

Education. 

Chester  E.  Fum,  Jr.,  ' 

Assistant  Secretary  for  Educational  Research 

and  Improvement 

[FR  Doc.  8a-102S8  Filed  5-6-88;  8:45  am] 

MLLMQ  COOC  4000-01-11 


DEPARTMENT  OF  ENERGY 
Offic*  Of  Fossil  Energy 


Coal  Foley  Committse,  National  Coal 
Cound;  Mealing  CancaMaUon  Notica 

An  open  meeting  of  the  Coal  Policy 
Committee  of  the  National  Coal  Council 
which  was  scheduled  to  be  held  on 
Thursday,  May  19, 1988,  at  9:30  a.m.,  the 
Hyatt  Regency  Hotel,  2799  Jefferson 
Davis  Hwy.,  Arlington,  VA  22202,  has 
been  canceled.  This  meeting  was 
announced  in  the  Federal  Register,  Vol. 
53,  No.  77  on  Thursday,  April  21, 1988. 
|.  Allsn  Wampler, 
Assistant  Secretary,  Fossil  Energy. 
[FR  Doc  88-10235  Filed  5-6-88;  8:45  am] 
■UMQ  COOC  OMO^rMI 


Liquids  Transportation  Taak  Group, 
Coordinating  Subconwnittae  on    } 
Petroleum  Storage  and  ' 

Transportation.  National  Petroleum 
Council;  Open  Meeting 


Notice  is  hereby  given  of  the  following 
meeting: 

Name:  Liquids  Transportation  Task 
Group,  Coordinating  Subcommittee  on 
Petroleum  Storage  and  Transportation  of 
the  National  Petroleum  Council. 

Date  and  time:  Wednesday,  May  25, 
1988,  IM)  p.m. 


Hacer  O'Hara  Marriott  Hotel.  Salon 
Seven.  8535  West  Higgins,  Chicago, 
Illinois. 

Contact:  Margie  D.  Biggerstaff.  U.S. 
Department  of  Energy,  Office  of  Fossil 
Energy  (FE-1),  Washington,  DC  20585. 
Telephone:  202/586-^695. 

Purpose  of  the  Parent  Council:  To 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and  gas 
or  the  oil  and  gas  industries. 

Purpose  of  the  Meeting:  Discuss 
pipeline  survey  and  progress  on 
individual  assignments. 

Tentative  Agenda 

— Opening  remarks  by  Chairman  and 

Government  Cochairman.  r 

— Discuss  the  pipeline  survey. 
— Review  progress  on  individual 

assignments. 
— Discuss  any  other  matters  pertinent  to 

the  overall  assignment  from  the 

Secretary  of  Energy. 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairman  of  the 
Task  Group  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  Hie  a  written  statement 
with  the  Task  Group  will  be  permitted  to 
do  so,  either  before  or  after  the  meeting. 
Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to 
agenda  items  should  contact  Ms.  Margie 
D.  Biggerstaff  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  5 
days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 

Summary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 
Freedom  of  Information  Reading  Room, 
Room  lE-190,  DOE  Forrestal  Building, 
1000  Independence  Avenue  SW., 
Washington.  DC,  between  the  hours  of 
9:00  am  and  4:00  pm  Monday  through 
Friday,  except  Federal  holidays. 
J.  Allen  Wampler, 
Assistant  Secretary,  Fossil  Energy. 
[FR  Doc  88-10236  Filed  5-6-88;  8:45  am] 

MtUNQ  COM  M«».ei-M 


Inventories  and  Storage  Tasit  Group, 
Coordinating  Sul)committee  on 
Petroleum  Storage  and 
Transportation,  National  Petroleum 
Council;  Open  Meeting 

Notice  is  hereby  given  of  the  following 
meeting: 

Name:  Inventories  and  Storage  Task 
Group  of  the  Coordinating 
Subconunittee  on  Petroleum  Storage  and 


Transportation  of  the  National 
Petroleum  Council. 

Date  and  time:  Tuesday,  May  17. 1988. 
1:00  pjn.  (PLEASE  NOTE:  This  meeting 
replaces  die  one  scheduled  for  April  19, 
1988,  which  had  to  be  canceled.) 

Place:  Hyatt  Regency  DFW  Hotel 
Concord  Room  (East  Tower). 
International  Parkway,  Dallas/Fort 
Worth  Airport,  Dallas.  Texas. 

Contact:  Margie  D.  Biggerstaff.  MS. 
Department  of  Energy,  Office  of  Fossil 
Energy  (FE-1),  Washington,  DC  20585. 
Telephone:  202/586-4695. 

Purpose  of  the  parent  council:  To 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and  gas 
or  the  oil  and  gas  industries. 

Purpose  of  the  meeting:  Discuss 
surveys  and  progress  on  assignments. 

Tentative  Agenda 

— Opening  remarks  by  Chairman  and 

Government  Cochairman. 
— Discuss  surveys  of  inventories  and 

storage  capacity. 
— Review  progress  on  individual 

assignments. 
— Discuss  any  other  matters  pertinent  to 

the  overall  assignment  from  the 

Secretary  of  Energy. 

Public  participation:  The  meeting  is 
open  to  the  public.  The  Chairman  of  the 
Inventories  and  Storage  Task  Group  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  his  judgment, 
faciUtate  the  orderly  conduct  of 
business.  Any  member  of  the  public  who 
wishes  to  Hie  a  written  statement  with 
the  Task  Group  will  be  permitted  to  do 
so,  either  before  or  after  the  meeting. 
Members  of  the  pubhc  who  wish  to 
make  oral  statements  pertaining  to 
agenda  items  should  contact  Ms.  Margie 
D.  Biggerstaff  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  5 
days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 

Summary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 
Freedom  of  Information  public  Reading 
Room,  Room  lE-190,  DOE  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington,  DC.  between  the 
hours  of  9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
).  Allen  Wampler, 
Assistant  Secretary,  Fossil  Energy. 
[FR  Doc  8&-10237  Filed  &-6-88: 8:45  am] 

MLLNM  CODE  e4M-0t-H 


Office  Of  Conservation  and 
Renewable  Energy 

[Docket  No.  RFC-AltF.-SS-1] 

Capal)lllty/()elivery  of  Alternative-Fuel 
Vehicles  for  the  Federal  Government 
Fleet;  Request  for  Information 

agency:  Office  of  Conservation  and 
Renewable  Energy,  DOE. 
ACTION:  Request  for  information. 

The  Department  of  Energy  (DOE). 
OfHce  of  Transportation  Systems  is 
interested  in  receiving  comments  on  the 
practicability  of  designing,  building  and 
delivering  vehicles  that  can  operate  on 
an  alternative  fuel  in  a  highly  efficient 
and  effective  manner. 

The  DOE  will  not  be  procuring 
vehicles  for  the  Federal  government  but 
serves  as  technical  and  general  advisors 
to  the  General  Services  Administration 
in  their  function  as  the  purchaser  and 
other  agencies  as  users  of  veliicles.  The 
DOE  is  particidarly  interested  in  the 
following  subjects  or  issues  as  the  basis 
for  evaluation  of  approach(es)  in  light  of 
constraints  reflected  in  criteria  given 
below: 

(1")  The  range  of  minimum  quantity 
necessary  for  the  respondent  to  build  at 
essentially  a  production  price. 

(a)  Note  if  there  is  any  special  effect 
for  a  quantity  of  5,000  vehicles  total. 

(b)  Note  if  there  is  any  special  effect 
for  a  quantity  of  5,000  per  year  for  four 
years. 

(2)  The  lead  time  required  to  provide 
the  above  quantity. 

(3)  The  fuel(s)  on  which  the  vehicle 
would  operate. 

(a)  Identify  whether  these  would  be 
mono-  or  dual-fuel  on-board  storage/ 
use. 

(4)  The  type(s)  of  vehicle  that  could  be 
provided,  and  the  number  of  different 
types  that  could  be  accommodated  in 
the  above  situations.  Include  a  specific 
note  as  to  ability  to  provide  compact  or 
midrsize  sedans. 

(5)  Any  significant  differences  in 
operation  (e.g.,  cold  start,  power  output, 
acceleration,  refueling  time;  and  range) 
that  would  be  encountered  in  use  of  the 
alternative  fuel. 

(6)  Emissions  and/or  energy  economy 
beneBts  that  would  be  provided. 

(7)  BeneHts  that  would  accrue  to  the 
vehicle  manufacturer;  to  the  industry. 

(8)  Factors  that  would  deter 
manufacturer  interest  (e.g.  absence  of 
CAFE  credits  and  alternative  emissions 
standards). 

Criteria  that  are  presently  envisioned 
are  as  follows: 

(a)  The  maximum  cost  of  vehicles 
must  comply  with  statuatory  price 
limitations  (Pub.  L  99-591  Section  601) 


plus  added  systems  and  equipment 
allowances  (Pub.  L  91-423). 

(b)  Life  cycle  costs,  including  trade-in 
value  of  vehicles  after  three  years  and 
approximately  40.000  miles,  must  be 
reasonably  competitive  with  those  for 
conventional  gasoline-fueled  vehicles. 

(c)  Standard  warranty  arrangements 
(Federal  Standard  122AB  Automobiles. 
Section  3.5  Warranty)  would  apply. 

(d)  Maintenance  and  parts  must  be 
available  from  local  dealers  skilled  in 
repairs  of  conventional  vehicles  plus 
any  special  featiires  resulting  from 
alternative  fuel  capability. 

(e)  Vehicles  must  reet  all  applicable 
Federal  and  state  regulations  such  as 
EPA  emissions  requirements,  DOT 
Corporate  Average  Fuel  Economy 
(CAfE)  and  safety  standards,  and 
California  emissions  standards  (if 
pertinent),  or  receive  waivers  to  them. 

(f)  Performance,  reliability,  utilization 
and  durability  must  be  generally 
comparable  to  that  of  gasoline  vehicles 
of  the  same  type  and  class.  The  vehicles 
will  typically  be  used  for  general 
transportation  and  by  a  variety  of 
drivers.  Ease  of  operation  and  refueling 
should  be  comparable  to  vehicles  used 
in  a  public,  daily  rental  operation. 

(g)  A  sizeablie  portion  of  vehicles 
purchased  will  be  used,  at  least  initially, 
in  areas  where  the  alternative  fuel  is  not 
widely  or  regularly  available,  so  the 
vehicles  must  be  capable  of  being 
operated  on  gasoline  too,  and  items  (e) 
and  (f)  must  be  met  under  these 
conditions.  Supply  of  vehicles  may  be 
divided  between  those  dedicated  to  the 
alternative  fuel  and  those  operable  on 
the  alternative  fuel  or  gasoline  or  any 
blend.  However,  the  quantity  split 
would  be  dependent  on  selection  of 
dedicated  vehicles  by  the  using  agency 
following  contractual  committments. 

(h)  Operational  convenience, 
including  that  of  refueling,  and  cost  of 
alternative  fuel  vehicles  need  to  be 
relatively  close  to  that  of  present 
vehicles  of  comparable  size  and  utility 
in  order  that  agencies  can  be 
,  encouraged  to  choose  them. 
DATES:  Ten  (10)  copies  of  any  response 
to  this  Federal  Register  notice  must  be 
received  by  the  Department  by  June  23, 
1988.  Please  label  both  the  comment  and 
the  envelope  with  the  Docket  Number. 
ADDRESS:  Written  comments  are  to  be 
submitted  to  the  following  address:  U.S. 
Department  of  Energy,  Office  of 
Conservation  and  Renewable  Energy, 
CE-43.1,  Room  6B-02S,  Docket  No.  RFC- 
Alt.F.-88-l,  1000  Independence  Avenue, 
SW..  Washington.  DC  20585,  Attn:  Ms. 
Andrea  Kasarsky,  (202)  586-3012. 
FOR  FURTHER  INFORMATION  CONTACT; 

David  Garrett,  U.S.  Department  of 


Energy,  Office  of  Conservation  and 
Renewable  Energy,  Office  of 
Transportation  Systems,  CE-151, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-8032. 

Following  receipt  and  review  of  thess 
comments,  the  DOE  may  hold  a  public 
meeting  for  respondees  and  other 
interested  parties  to  discuss  various 
items  and  potential  ramiflcations  thereof 
as  they  would  affect  any  forthcoming 
government  action.  If  such  a  meeting 
were  held  it  would  likely  be  in  the 
Detroit  area  in  early  July.  A  Federal 
Register  notice  would  be  published  Prior 
to  any  meeting  indicating  date  and 
location. 

Issued  at  Washington,  DC  on  May  3, 196& 
Donna  R.  Fltzpatziclc, 

Assistant  Secretary  for  Conservation  and 

Renewable  Energy. 

[FR  Doc.  88-10240  Filed  5-6-88;  8:45  am] 

HIXINO  COOC  •4S0-01-II 


Economic  Regulatory  Adminietration 

[ERA  Docket  Na  87-58-NQ] 

Great  Lakes  Gas  Transmission  Co.  and 
Michigan  Gas  Co.;  Order  Reaaaigning 
an  Authorization  To  Import  Natural 
Gas  From  Canada  and  Granting 
Intervention 

AOENCV:  Economic  Regulatory 
Administration,  Department  of  Energy. 

ACTION:  Notice  of  order  granting 
authorization  to  import  natural  gas  httm 
Canada  and  amending  prior 
authorization. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  transferring  authority  to 
import  natural  gas  from  Canada  to 
Michigan  Gas  Company  (Michigan  Gas) 
from  Great  Lakes  Gas  Transmission 
Company  (Great  Lakes).  The  order 
issued  in  ERA  Docket  No.  87-5a-NG 
authorizes  Michigan  Gas  to  import  up  to 
7,300  Mcf  per  day,  subject  to  an  annual 
Umitation  of  1,387,000  Mcf,  over  a  period 
ending  November  1, 1991,  and  reduces 
Great  Lakes'  authority  to  import  natural 
gas  for  resale  to  Michigan  Gas  by  an 
equivalent  amount. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  GA-076; 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8.-00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 


BEST  COPY  AVAILABLE 
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Issued  in  WashingUm,  DC  April  29, 1068. 
Constancfl  L.  Buckley. 
Director,  Natural  Gas  Division,  Office  of 
Fueh  Programs,  Economic  HeguJato/y 
Administration. 

[FR  Doc.  86-10238  Filed  5-6-88;  8:4S  am) 
BmjNO  coQg  »m»  w  ■ 


Fedaral  Energy  Regulatory 
Commlsaion 

[Docktt  No*.  CP88-3S9-000,  at  at] 

TrunUina  Gas  Co.  at  al.;  Natural  Gaa 
CartMcata  FMnga 


May  5. 1968. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tninkline  Gas  Company 

(Docket  No.  CP88-35&-000] 

Take  notice  that  on  April  25, 1988 
Trunkline  Gas  Company  (Tnmkline), 
P.O.  Box  1642.  Houston,  Texas  77001. 
filed  in  Docket  No.  CP8&-d5»-O00  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  facilities  i 

previously  used  to  provide 
transportation  of  gas  on  behalf  of 
Amoco  Production  Company  (Amoco) 
and  to  purchase  gas  from  Amoco,  ail  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

Tnmkline  requests  Commission 
authorization  to  abandon  measuring 
facilities  on  Amoco's  Ship  Shoal  Block 
292  "A"  Platform  together  with  the  six- 
inch  line  from  Ship  Shoal  Blocks  292  to 
274.  offshore  Louisiana.  Trunkline  states 
that  it  was  authorized  to  construct  such 
facilities  in  Docket  No.  CP77-314  and 
that  it  was  authorized  to  abandon  the 
transportation  service  for  Amoco  by 
Commission  order  issued  September  15, 
1987.  in  Docket  No.  CP87-340.  Trunkline 
further  states  that  Amoco  was 
authorized  to  sell  gas  from  Ship  Shoal 
Block  292  to  Trunkline  by  order  issued 
September  9, 1977,  in  Docket  No.  CI77- 
729. 

Comment  date:  May  26, 1988,  in 
accordance  widi  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP8fr-353-000] 

Take  notice  that  on  April  22, 1988, 
Natural  Gas  Pipeline  Company  of 
America  (Applicant).  701  East  22nd 
Street,  Lombard,  Hlinois  60148,  filed  in 
Docket  No.  (3'88-353-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  gas  production  and  gas 


reserves  located  in  the  Seven  Oaks 
Area,  Polk  County,  Texas  by 
conveyance  to  Mitchell  Energy 
Corporation  (Mitchell  Energy),  aO  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

Applicant  proposes  to  abandon  some 
5.7  Bcf  of  gas  reserves  owned  by 
Applicant  by  conveyance  to  Mitchell 
Energy.  Applicant  states  such  proposal 
would  relieve  operating  a  high 
maintenance  cost  gathering  system  and 
marketing  minor  volumes  of  gas 
reserves  that  would  not  affect 
Applicant's  ability  to  serve  its 
customers.  Applicant  does  not  propose 
to  abandon  any  jurisdictional  gas  supply 
facilities  herein. 

Comment  date:  May  26, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Tennessee  Gas  Pipeline  Company 

[Docket  Na  CP88-357-00D] 

Take  notice  that  on  April  22, 1986. 
Tennessee  Gas  Pipeline  Company 
(Apiriicant),  P.O.  Box  2511,  Houston, 
Texas  77252.  filed  in  Docket  No.  CP88- 
357-000  a  request  pursuant  to  $  157.205 
of  the  Commission's  Regulations  under 
the  Natiiral  Gas  Act  (18  CFR  157.205)  to 
establish  a  new  delivery  point  to  The 
Southern  Connecticut  Gas  Company 
(Southern  Connecticut)  an  existing  Rate 
Schedule  CD-6  firm  sales  customer, 
under  Applicant's  blanket  certificate 
issued  in  Docket  No.  CP82-413-0G0,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  ffle  with  the  Commission 
and  open  to  public  inspection. 

Applicant  states  that  it  is  currently 
authorized  to  deliver  natural  gas  to 
Southern  Connecticut  at  Milford. 
Connecticut,  for  the  account  of 
Algonquin  Gas  Transmission  Company 
(Algonquin)  pursuant  to  the  terms  of  an 
exchange  agreement  between  Algonquin 
and  Applicant.  Applicant  indicates  that 
Southern  Connecticut  has  requested 
Applicant  to  establish  Milford  as  a 
delivery  point  for  firm  sales  service  fi'om 
Applicant  to  Southern  Connecticut. 
Applicant  states  that  no  new  facilities 
are  required  to  establish  this  delivery 
point 

Applicant  proposes  no  increase  in  the 
total  daily  and/or  annual  quantities  it  is 
authorized  to  deliver  to  Southern 
Connecticut.  Applicant  asserts  that  the 
establishment  of  the  proposed  debvery 
point  is  not  prohibited  by  Applicant's 
currently  effective  tariff  and  that  it  has 
sufficient  capacity  to  accomplish  the 
deliveries  at  lire  proposed  delivery  point 
without  detriment  or  disadvantage  to 
any  of  Applicant's  other  customers. 


Comment  date:  June  20, 1968,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Stteel  NE..  Washington.  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  die  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  perscm 
wishing  to  become  a  puly  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Conmiission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  oUierwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 

§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  if  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 


be  treated  as  an  application  for 

authorization  pursuant  to  section  7  of 

the  Natival  Gas  Act 

Lois  0.  Caaiiell. 

Acting  Secretary. 

[FR  Doc.  88-10256  Filed  5-6-88: 8:45  am] 

BtUMQ  cow  mr-oi-M 

[Doekat  No*.  CP88-339-000  at  ai] 

TrunMina  Gaa  Co.  at  aL;  Natural  Qas 
Cartiflcata  FiUnga 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tnmkline  Gas  Company 

May  2, 1988. 

[Docket  No.  CP88-339-000] 

Take  notice  that  on  April  19, 1088, 
Trunkline  Gas  Company  (Applicant), 
P.O.  Box  1642.  Houston,  Texas,  77251- 
1642.  filed  in  Docket  No.  CP88-33O-000  a 
request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas 
for  Amoco  Production  Company 
(Amoco),  a  producer,  under  Applicant's 
blanket  certificate  issued  in  Docket  No. 
CP86-58&-000  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection. 

Applicant  requests  authorization  to 
reansport  up  to  40,000  dt  per  day  on 
behalf  of  Amooo  pursuant  to  a 
transpiHiation  agreement  dated 
February  11, 1988,  between  Applicant 
and  Amoco  (Agreement).  The 
Agreement  it  is  said,  provides  for 
Applicant  to  receive  gas  fiom  various 
existing  points  of  receipt  on  its  system 
in  Illinois,  Louisiana,  Offshore 
Louisiana,  Teimessee  and  Texas. 
Applicant  states  that  it  would  then 
transport  and  redeUver  the  gas.  less  fuel 
used  and  unaccounted  for  Une  loss  to 
Northern  Indiana  Public  Service  in 
various  locations  in  Indiana. 

Applicant  further  states  that  the 
maximum  daily  and  annual  quantities 
would  be  40,000  dt  and  7,300,000  dt 
respectively.  Applicant  avers  that 
service  under  f  284.223(a)  commenced 
on  March  1, 1988,  as  reported  in  Docket 
No.  8X68-2888. 

Comment  date:  June  16, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  tne  end  of  this  notice. 

2.  CNG  Trading  Company 

[Docket  No.  087-811-001] 
May  2.  ige& 

Take  notice  that  on  April  21. 1888, 
CNG  Trading  Company  (CNG)  of  625 
Liberty  Avenue.  Pittsbui^ 


Pennsylvania  15222,  filed  an  application 
pursuant  to  section  7  of  the  Natural  Gas 
Act  and  the  Federal  Energy  Regidatory 
Commission's  (Commission)  regulations 
thereunder  for  amendment  of  its  blanket 
limited-term  certificate  with  pregranted 
abandonment  previously  issued  by  the 
Commission  for  a  term  which  expired 
March  31,1988,  to  extend  such 
authorization  for  at  least  one  year, 
through  March  31. 1989.  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  for 
public  inspection. 

Comment  date:  May  16, 1988,  in 
accordance  wiUi  Standard  Paragraph  J 
at  the  end  of  the  notice. 

9.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP88-344-000] 
May  3, 1988. 

Take  notice  that  on  April  2a  1988, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street 
Lombard,  Illinois  60148.  filed  in  Docket 
No.  CP88-344-000  a  request  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natiiral  Gas  Act  (18  CFR  157.205)  to 
transport  on  an  interruptible  basis,  up 
to  a  maximum  of  5.000  MMBtu  (plus  any 
additional  gas  accepted  pursuant  to  the 
overrun  provisions  of  Natural's  Rate 
Schedule  ITS)  for  Olin  Corporation 
(Olin),  an  end-user,  under  die 
authorization  issued  in  Docket  No. 
CP8ft-€82-00a  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fidly 
set  forth  in  die  request  on  file  wiUi  die 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  transportation  would 
be  from  42  receipt  points  located  in 
Oklahoma.  Texas.  Adcansas,  Kansas, 
Iowa,  New  Mexico  and  Louisiana  to 
interconnections  with  Northern  Illinois 
Gas  Company  (NI-Gas)  in  Illinois  for 
redelivery  by  NI-Gas  to  Olin  at  its  Joliet 
Illinois,  plant.  Naturah  states  Uiat  it 
commenced  the  transportation  of 
natiu^l  gas  for  Olin  on  March  1, 1988, 
for  a  120Mlay  period  ending  June  29, 
1988,  pursuant  to  9  284.223(a)(1)  of  die 
Commission's  Regulations  and  that  it 
proposes  to  continue  this  service  in 
accordance  with  SS  284.221  and 
284.223(2)(b). 

Comment  date:  June  17, 1986,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice, 

4.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP88-355-000] 
May  3, 198& 

Take  notice  diat  on  April  22, 1988, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston.  Texas  77251- 
1478,  filed  in  Docket  No.  CP88-d55-000  a 


request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas  on 
behalf  of  Chevron  U.S.A.  Inc.  (Chevron), 
a  producer  of  natural  gas,  under 
United's  blanket  certificate  issued  in 
Docket  No.  CP88-e-000,  pursuant  to 
section  7  of  the  Natural  Ges  Act  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

United  proposes  to  transport  up  to 
25.750  MMBtii  on  a  peak  day  and  up  to 
9.398.750  MMBtu  on  an  annual  basis  for 
Chevron.  It  is  stated  that  United  would 
receive  the  gas  for  Chevron's  account  at 
various  existing  points  on  United's  line 
in  Louisiana  and  would  deliver 
equivalent  amounts  of  gas  at  an  existing 
interconnection  between  United  and 
Gulf  South  Pipeline  Company  at  a 
Chevron-Monsanto  plant  in  St  Charles 
Parish,  Louisiana.  It  is  asserted  that  the 
transportation  service  would  be  effected 
using  existing  facilities.  It  is  explained 
that  the  service  commenced  March  29, 
1988,  under  the  automatic  authorization 
provisions  of  S  284.223,  with  a  report 
filed  in  Docket  No.  ST86-2996-000. 

Comment  date:  June  17, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Transcontinental  Gas  Hpe  Line 
Corporation 

[Docket  No.  CP88-337-000) 
May3,tg68.  ..'. 

Take  notice  diat  on  April  14, 1988, - 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  in  Docket 
No.  CP8&-637-000  an  application 
pursuant  to  secticm  7(b)  the  Natural  Gas 
Act  for  permission  and  approval  to 
abandon  a  transportation  service  for 
Diamond  Shamrock  Offsh(H«  Pfulners 
Limited  Partnership  (Diamond 
Shamrock),  all  as  more  fully  set  forth  in 
the  application  which  is  mi  file  with  the 
Commission  and  open  to  public 
inspection. 

'Transco  states  that  under  a 
transportation  agreement  dated  Mardi 
3, 1987,  it  transports  natural  gas  on  an 
interruptible  basis  for  Diamond 
Shamrock  under  Rate  Schedule  X-279  to 
Transco's  FERC  Gas  Tariff,  Ori^al 
Volume  No.  2.  This  service,  it  is 
indicated,  was  certificated  by 
Commission  order  issued  January  30, 
1987,  in  Docket  No.  CP87-58-000. 
Transco  explains  that  it  receives  natural 
gas  fiom  Columbia  Gulf  Transmission 
Company  (Columbia  Gulf)  for  the 
account  of  Diamond  Shainrock  at 
existing  points  of  interconnection  at:  (1) 
The  Acadia  Plant  Acadia.  Parish. 
Louisiana  and  (2)  Terrebonne  Parish, 
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Louisiana.  Transco  indicates  that  it  then 
transports  up  to  1,000  Mcf  per  day  for 
delivery  to  Diamond  Shamrock  at     j 
Vermilion  Block  37,  Offshore  Loiiisiatia 
(Vermilion  37).  For  this  service,  it  is 
stated,  Transco  charges  Diamond 
Shamrock  the  applicable  transportation 
rates  based  on  ihe  maximum  rates  set 
forth  in  Original  Sheet  No.  19  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1. 

Transco  states  that  it  is  advised  by 
Diamond  Shamrock  that  production  at 
Vermilion  37  "A"  Platform  has  ceased 
and  that  Diamond  Shamrock's  lease  has 
expired  and  has  been  surrendered  to  the 
Minerals  Management  Service  (MMS) 
effective  September  16. 1967.  Transco 
further  states  that  MMS  granted  its 
requested  relinquishment  of  right-of-way 
for  the  S.31  miles  of  pipeline  which  had 
been  operated  by  it  to  perform  the 
subject  service,  effective  November  13, 
1987.  Accordingly  Transco  requests  diat 
the  Ck>nuni88ion  authorize  the 
abandonment  of  the  transportation 
service,  effective  retroative  to 
November  13, 1987.  Transco  notes  that 
the  proposed  abandonment  of  service  to 
Diamond  Shamrock  would  not  result  in 
the  abandonment  of  any  facilities 
presently  in  use. 

Comment  date:  May  24, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Natural  Gas  IHpeline  Company  of 
America 

[Docket  No.  CPB»-345-«n] 
May  3. 198a 

Take  notice  ttiat  on  April  20, 1988. 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street, 
Lombard,  nimois,  60148,  filed  in  Docket 
No.  CPB8-345-000  a  request,  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  for  authorization  to  provide 
a  transportation  service  on  behalf  of 
International  Paper  Company  (IP),  and 
end-user,  under  Natural's  blanket 
certificate  issued  in  Docket  No.  CP86- 
582-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Pursuant  to  two  agreements.  Natural 
proposes  to  transport  up  to  a  total  of 
64,000  MMBtu  per  day  of  natural  gas  for 
use  by  IP  at  its  Pine  Bluff  plant  in 
Jefferson  County,  Arkansas  and  at  its 
Camden  plant  in  Ouachita  County, 
Arkansas.  Under  the  first  agreement 
Natural  anticipates  the  average  daily 
amount  of  natural  gas  to  be  about  5,000 
MMBtu  and  the  annual  amount  to  be 
about  1,825,000  MMBtu  of  natural  gas. 
Under  the  second  agreement  Natural 


estimates  the  average  daily  amount  of 
natural  gas  to  be  3,000  MMBtu  and  the 
aimual  amount  to  be  1,095,000  MMBtu. 

Natural  indicates  that  in  accordance 
with  both  agreements,  service  respective 
to  tfie  provisions  stipulated  under 
S  284.223(a)  commenced  March  1, 1988, 
and  is  reported  in  Docket  No.  ST88-2833 
and  ST88-2841. 

Comment  date:  June  17, 1988,  In 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Columbia  Gas  Transmission 
Corporadon 

[Docket  No.  CP8B-12»-a02j 
May  4, 1968 

Take  notice  that  on  April  26, 1988, 
Columbia  Gas  Transmission 
Corporation  (Applicant),  1700 
MacCorkle  Avenue,  S.E.,  Charleston, 
West  Virginia  25314,  filed  in  Docket  No. 
CP88-129-002  an  amendment  to  its 
pending  application  filed  on  January  14, 
1988,  in  Docket  No.  CP88-129-O01 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  to  construct  and  operate 
natural  gas  facilities  and  to  provide  firm 
service  to  a  new  resale  customer,  all  as 
more  folly  set  forth  in  the  amendment  on 
file  with  the  Commission  and  open  to 
public  inspection. 

In  Docket  No.  a'88-129-001, 
Apphcant  requested  authorization  to 
initiate  a  firm  sales  service  to  New 
Jersey  Natural  Gas  Company  (NJN)  of 
up  to  10,000  dekatherms  (dth)  per  day 
under  Applicant's  Rate  Schedule  CDS. 
Applicant  stated  that  Elizabethtown  Gas 
Company  (Elizabethtown)  had 
requested  firm  natural  gas 
transportation  service  under  Applicant's 
Rate  Schedule  FTS  of  up  to  2a000  dth 
per  day  and  an  intemiptible 
transportation  service  under  Rate 
Schedule  ITS  of  iq)  to  2.200  Mdth 
annually.  Applicant  further  stated  that 
in  order  to  provide  the  requested 
services,  it  proposed  to  extend  its  main 
transmission  system  from  a  point 
located  near  Hellertown,  Northampton 
County,  Pennsylvania,  to  the  vicinity  of 
Flanders,  Morris  County,  New  Jersey 
and  that  the  proposed  extension  would 
consist  of  the  construction  of 
approximately  38.1  miles  of  16-inch 
pipeline  and  three  intercoiuiecting 
measuring  facilities  at  a  total  estimated 
cost  of  $23,723,000. 

Applicant's  amending  application. 
Docket  No.  CP88-129-002  proposes  a 
revision  to  the  proposed  pipeline  route 
and  reflects  an  increase  in  the  estimated 
cost  of  construction.  Applicant  asserts 
that  the  newly  proposed  route  utilizes 
more  of  existing  utility  corridors:  such 
as,  power  lines,  other  pipelines  and  an 
abandoned  railroad  bed.  Applicant 


further  asserts  that  the  route  currently 
proposed  was  shown  in  Exhibit  F-IV 
(Page  22.  Alternate  (A)  of  Applicant's 
Docket  No.  CP88-129-001.  Applicant 
now  estimates  that  the  total  cost  of  the 
facilities  would  be  $27,300,000,  an 
increase  of  $3,577,000.  Applicant  asserts 
that  this  would  be  due  to:  (1)  An  overall 
increase  in  estimated  costs  of  acquiring 
the  right-of-way,  (2)  an  increase  of  1.7 
miles  in  Ae  lei^  of  the  proposed 
pipeline  and,  (3)  an  increase  in  the  cost 
to  purchase  material 

Comment  date:  May  25, 1988.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

8.  Trunkline  Gas  Company 

Docket  No.  CP88-d4O-000] 
May  4, 1968. 

Take  notice  that  on  April  19, 1988. 
Trunkline  Gas  Company  (Applicant), 
P.O.  Box  1642,  Houston.  Texas  77251- 
1642,  filed  in  Docket  No.  CP88-340-000  a 
request  pursuant  to  1 157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.206)  for 
authorization  to  transport  natural  gas 
for  World  Color  Press  (World  Color), 
under  Applicant's  blaxAwt  certificate 
issued  in  Docket  No.  CP8e-588-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
request  which  Is  on  file  with  the 
Commission  and  open  for  public 
inspectioa 

Specifically.  Applicant  requests 
authority  to  transport  up  to  1.000  dt 
equivalent  of  natural  gas  per  day  on 
behalf  of  World  Color  pursuant  to  a 
transportation  agreement  dated 
February  23. 1988.  between  Applicant 
and  World  Color  (Agreement). 
Applicant  states  diat  the  Agreement 
provides  for  Applicant  to  receive  gas 
from  various  existing  points  of  receipt 
on  its  system  in  Illinois,  Louisiana, 
Offshore  Louisiana,  Tennessee  and 
Texas.  Applicant  states  it  would  then 
transport  and  redeliver  subject  gas.  less 
fuel  used  and  unaccounted  for  line  loss, 
to  Central  Illinois  Public  Service 
Company  located  in  Effingham.  Illinois. 

The  Apphcant  further  states  that  the 
maximum  daily  and  annual  quantities 
would  be  1,000  dt  equivalent  and  240,000 
dt  equivalent,  respectively.  Service 
under  S  284.223(a)  commenced  March  1. 
1988.  as  reported  in  Docket  No.  ST86- 
2888. 

Comment  date:  June  20. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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9.  Tennessee  Gas  P^ielfaie  Coaipany 

[Docket  No.  CPe8-358-000] 
May  4, 1988. 

.  Take  notice  that  on  April  22, 1988. 
Tennessee  Gas  Pipeline  Company, 
(Applicant),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP88- 
358-000  a  request  pursuEmt  to  §S  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natiu-al  Gas  Act 
(18  CFR  157.205  and  284.223)  for 
authorization  to  provide  an  intemiptible 
transportation  service  for  CNG  Trading 
Contpany,  a  marketer,  (CNG  Trading], 
under  Applicant's  blaidcet  certificate 
issued  in  Docket  No.  CP87-115-000, 
pursuant  to  section  7tc)  of  the  Natural 
Gas  Act,  all  as  more  bSOy  set  out  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

'  Applicant  states  that  piirsuant  to  a 
transportation  agreement  dated  March 
7, 1988,  as  amended  on  March  22. 1968.  it 
proposes  to  receive  up  to  450.000  dt 
equivalent  of  natural  gas  per  day  for 
CNG  Trading  at  numerous  points 
located  in  tiie  states  of  Texas. 
Louisiana.  New  York,  and  Offshore 
Louisiana  and  redeliver  the  gas  at 
specified  delivery  points  located  in  the 
states  of  Texas,  Louisiana,  Kfississippt, 
New  Jersey,  Ccmnecticut,  West  \^rginia. 
Ohio,  Pennsylvania,  Kentucky,  New 
York,  Massadmsetts,  and  Tennessee. 


Applicant  further  states  that  the  peak 
day,  average  day,  and  annual  quantities 
would  be  450XXX)  dt  equivalent  of 
natural  gas.  9,710  dt  equivalent  of 
natural  gas  and  3,544,150  dt  equivalent 
of  natural  gas,  respectively.  It  is 
indicated  diat  a  120-day  transportation 
service  under  §  284.223(a)  commenced 
on  March  23, 1968,  as  reported  in  Docket 
No.  ST88-3180  on  April  13, 1988. 

Applicant  states  diat  no  facilities 
need  be  constructed  to  implement  the 
service.  Applicsnt  states  that  the 
primary  term  of  the  transportation 
service  would  expire  two  years  from  the 
date  of  execution  of  the  transportation 
agreement  but  would  continue  on  a 
month-to-oionth  basis  imless  terminated 
by  either  party  on  thirty  days  prior 
notice.  Applicant  proposes  to  charge  the 
rates  and  abide  by  the  terms  and 
conditions  of  its  Rate  Schedule  No.  IT. 

Comment  date:  June  20, 1968.  in 
accordance  writh  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  ANR  Pipeline  Company 
[Docket  Na  CP88-a62-000] 
May  4, 1988. 

Take  notice  diat  on  April  25, 1988. 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center.  Detroit  Michigan 
48243.  filed  in  Docket  Na  CP88-362-000 
an  application  pursuant  to  section  7(b) 


of  the  Natural  Gas  Act,  for  an  order 
approving  the  permanent  abandonment 
of  certain  certificated  levels  of  firm 
sales  entitlements  of  five  firm  sales 
customers  under  Rate  Schedule  CD-I,  of 
ANR's  Original  Volume  No.  1  of  its 
FERC  Tariff,  all  as  more  fully  set  forth  in 
the  ai^cation  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  pursuant  to  Section 
264.10  of  the  Commission's  Regulations 
certain  of  ANR's  eligible  firm  sales 
customers  have  elected  to  convert  a 
portion  of  dieir  fmn  sales  entitlements 
to  firm  transportation.  ANR  states  diat 
as  provided  in  S  284.10(d)  of  the 
Commission's  Regulations,  ANR  is  filing 
under  S  157.16  of  the  Commission's 
Regulations  to  abandon  sales  service  to 
the  extent  of  such  conversions.  It  is  also 
indicated  that  S  284.10(d)(2}  provides 
that  the  customer  by  exercise  of  its 
option  under  §  264.10  consents  to  the 
proposed  abandonment  and  that 
§  284.10(d)(3)  deems  such  abandonments 
to  be  premitted  by  the  present  or  future 
convenience  and  necessity.  A  summary 
of  the  requested  changes  is  attached  as 
an  appendix. 

Comment  date:  May  25, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


ANR  PiPEUNE  Company 

(Summary  o(  raductons  in  firm  sales  antittoments  (dth)] 


Line 
No. 


Company 


Cunent 


MOO 


Renorainat- 
ad 


MOO 


Increase 
(decrease 


EffactiM 

date  c^ 

requested 

abandorv 


Iowa  Qedric  UgM  A  Ponwer  Oompany... 

IMM  Southern  UWias  Company 

Miihi(jtMi  Qas  LttHiliDD  Coa^anf 

Mkdiigan  Pomwr  &  Light  Company 

Wisconsin  PMk  Senice  CorporaUon ... 

ToW 


8,791 
60,300 

135,301 
ITDiOlO 
320,000 


7,663 
52.702 

146,500 
303.000 


(1.106) 

(7,596) 

(10.061) 

(21.42(» 

(17.000) 


604,402 


637,195 


(57^07) 


4-1-66 
3-1-86 
3-1-66 
3-1-66 
3-1-66 


Line 
Na 


Company 


CunaNl 


AGO 


ACQ 


Increase 

(decrease) 


Effective 

date  of 

requested 

at>ando(v 

ment 


Iowa  Electric  Light  &  Rovver  Company.. 

Iowa  Southern  Utilities  Company 

mMgm  Gas  UtWies  Company 

MicNgan  Poiwar  &  Light  Company _ 

Wisconsin  Public  Service  Corporation . 

Total 


660,000 

4,400,000 

14.400,000 

20.600,000 

35.000.000 


751.000 

3.845,600 
13.320.000 
16,004.400 
35,000000 


(106.360) 

(554,400) 

(1,080.000) 

(2,595.600) 

0 


75,260.000      70.021,640     (4,338,360) 


4-4-68 
3-1-66 
3-1-86 
3-1-86 
3-1-86 


'  Cwrart  lawals  of  ACQ  are  ctarecsiy  pending  approval  before  the  Oomwiasion  in  Docket  No.  CP88-31 7-000. 
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11.  Eqiutrans,  Inc. 

[Docket  No.  CP8S-<320-4)00] 
May  4, 198a 

Take  notice  that  on  April  1. 1988, 
Equitrans,  Inc  (Equitrans)  420  Boulevard 
of  the  Allies,  Pittsburgh.  Pennsylvania 
15219,  filed  in  Docket  No.  CP8ft'-^20-000 
a  request  pursuant  to  S  157.205  of  the 
Conunission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  {18  CFR  157.205) 
for  authority  to  provide  intemiptible 
transportation  service  for  Phoenix 
Diversified  Ventures,  Inc.  (Mioenix) 
under  Equitrans  blanket  certificate 
issued  on  February  13, 1987,  in  Docket 
No.  CP68-553.*  all  as  more  fully  set  forth 
in  the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Equitrans  proposes  to  transport,  under 
its  Rate  Schedule  ITS,  up  to  3,211 
dekatherms  of  natural  gas  per  day, 
(DTHD)  at  an  annual  amount  of 
approximately  1,088,630  dt  fitnn  various 
receipt  points  in  Braxton,  Gilmer, 
Doddridge  and  Nicholas  Counties,  West 
Virginia,  and  redeliver  the  gas  for  the 
account  of  Phoenix  at  an  existing 
interconnection  of  the  factilities  of 
Equitrans  and  Columbia  Gas  of 
Pennsylvania  at  Groveton,  Allegheny 
County,  Pennsylvania. 

Comment  date:  June  20, 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  United  Gas  Hpe  Line  Company 

(Docket  No.  CP88-3S4-000] 
May  4. 1988. 

Take  notice  that  on  April  22. 1988, 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478,  Houst(m.  Texas  77251- 
1478  filed  in  Docket  No.  CP88-353-000  a 
request  pursuant  to  $  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  (18  CFR  157.205) 
for  authtHization  to  provide  intemiptible 
transportation  service  on  behalf  of 
Chevron  U.S.A.  Inc.  (Chevron),  a 
producer  of  natural  gas,  under  United's 
blanket  certificate  issued  in  Docket  No. 
CP88-6-000,  pursuant  to  section  7  of  the 
NGA.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

United  states  that  the  underiying 
intemiptible  gas  transportation 
agreement  was  executed  February  12. 
1988,  and  provides  for  the  transportation 
of  a  maximum  daily  quantity  of  2,575 
MMBtu  bom  a  point  of  receipt  located  in 
Plaquemines  Parish,  Louisiana  to  three 
points  of  delivery  located  in  Jefferson. 
St  Bernard  and  Plaquemines  Parish 
Louisiana.  United  further  states  that 
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service  commenced  March  1, 1988,  as 
reported  in  Docket  No.  ST88-2907-00a 
on  March  29, 1988,  pursuant  to 
S  284.223(a)  of  the  Commission's 
Regulations. 

Comment  date:  June  20. 1968.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

IS.  ANR  Pipeline  Company 
[Docket  Na  CP8&-362-000] 
May  4, 1988. 

Take  notice  that  on  AfnU  21. 1988. 
ANR  Pipeline  Company  (ANRJ^  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP8&-35a-000 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gaa  Act  (NGA)  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  intemiptible 
transportation  of  natural  gas  for 
Panhandle  Eastern  Pipe  Une  Company 
(Panhandle),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

ANR  proposes  the  intemiptible 
transportation  of  up  to  6,000  dekatherms 
of  gas  per  day  (dthd)  for  Panhandle 
pursuant  to  a  transportation  agreement 
dated  June  30, 1987.  Pursuant  to  the 
terms  of  the  agreemeat,  ANR  will 
receive  the  gas  for  Panhandle's  account 
at  an  existing  interconnection  in  Block 
355  in  the  High  Island  area  offshore 
Texas  (HI  356).  and  redeliver  equivalent 
quantities  of  gas  to  Panhandle  at  an 
existing  interconnection  in  HI  343.  No 
new  facilities  are  proposed  in  the 
subject  application. 

ANR  proposes  to  charge  Panhandle  a 
transportation  rate  of  4.6  cents  per  dt 
This  rate  is  comparable  to  the 
transportation  service  ANR  provides 
TrunkUne  Gas  Company  pursuant  to 
ANR's  Rate  Schedule  X-151  of  iU  Gas 
Tariff  Original  Volume  No.  2.  The  term 
of  the  transportation  agreement  is  for  an 
initial  period  ending  June  30, 1992.  and 
year  to  year  thereafter  until  terminated 
by  either  party  upon  60  days  prior 
written  notice. 

Comment  date:  May  25, 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE.,  Washington.  DC 
20428,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  386.211  and  385.214) 
and  the  Regulations  under  the  Natural 


Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  sul^ect  to 
Jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commissicm  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  sudi  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  writhin  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
6  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157JS05)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  i^thdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 

Standard  Paragrairfi 

J.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Sti«et  NE..  Washington  DC 
20428  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procediire  (18  CFR  386.211.  .214).  All 
protests  filed  with  the  Commission  will 


be  considered  by  it  in  detennining  the 
appropriate  actior.  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  pioceeding.  Any  person 
wishing  to  beooaie  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  CasheU. 
Acting  Secretary. 

[FR  Doc  8»-10ie3  Filed  S-6-BB;  8:45  am] 
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Carnegie  Halural  Gas  Co, 
Changes  in  FERC  Gas  Tariff 


May  4, 1988. 

Take  notice  that  on  April  29. 19881, 
Carnegie  Natural  Gas  Company 
("Carnegie"}  tendered  for  filing  the 
following  revised  and  additional  tariff 
sheets  to  First  Revised  Volume  No.  1  of 
its  FERC  Gas  Tariff  pursuant  to  Section 
154.303  of  the  Commission's  Regulations 
and  Commission  Order  No.  483: 

Seveodi  Revised  Sheet  Na  47 
Sevenfli  Revised  Sheet  No.  48 
First  Revised  Sheet  Na  86 
Second  Revised  Sheet  No.  87 
Secood  Revised  Sheet  No.  88 
Second  Revised  Sheet  Na  89 
Third  Revised  Sheet  No.  90 
First  Revised  Sheet  No.  91 
Second  Revised  Sheet  No.  92 
Original  Sheet  No.  92a 
Original  Sheet  No.  92b 
Original  Sheet  No.  92c 
Original  Sheet  No.  92d 
Original  Sheet  No.  92e 

The  proposed  effective  date  of  these 
tariff  sheets  is  June  1. 1988.  as 
contemplated  by  Order  No.  483. 

Carnegie  states  that  the  filing 
substantially  revises  its  PGA  clause  in 
Article  22  of  its  FERC  Gas  Tariff  and 
that,  pursuant  to  that  revised  clause. 
Carnegie  proposes  to  change  its  rates  to 
reflect  an  increase  of  $.0907  per  Dth  in 
the  demand  charge  apphcable  to  LVWS 
and  CDS  service  to  $10i)831  per  Dth,  a 
decrease  of  $.1977  per  Dth  in  the 
commodity  charge  applicable  to  LVWS 
and  CDS  service  to  $2.4189  per  Dth.  and 
a  decrease  of  $.1947  in  the  commodity 
charge  applicable  to  LVIS  service  to 
$2.7504.  Carnegie  states  that  the  filing  is 
also  submitted  in  compliance  with  the 
Commission's  Letter  Orders  of  February 
26, 1988  and  Uuch  26, 1088  in  Docket 
No.  TA86-1-63. 


Cara^ie  states  that  its  filing  was 
served  on  each  of  its  customers  and 
affected  state  tximmissions. 

Any  p««on  desiring  to  be  heard  or  to 
protest  said  filing  shoukl  file  a  motitm  to 
intervene  or  to  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  May  11. 
1988.  Protests  will  be  considered  by  the 
Commission  in  detennining  the 
appropriate  action  to  be  taken,  bat  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspectioo. 
Lois  D.  CasMl 
Acting  Secnkrjr. 

[FR  Doc.  Sa-lOaSl  FHed  5-8-88;  8:45  an] 
sauna  COOS  sztr-VT-M 

[Docket  No.  flPM-131-000] 

Camegia  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

May  4, 1868. 

"Take  notice  that  on  April  29. 1988, 
Carnegie  Natural  Gas  Company 
("Carnegie")  tendered  for  filing  certain 
revised  and  additional  tariff  sheets  to 
First  Revised  Volume  No.  1  of  its  FERC 
Gas  Tariff.^  The  proposed  effective  date 
of  these  tariff  sheets  is  June  1, 1988. 

Carnegie  states  that  the  filing 
proposes  a  change  in  its  currently 
effective  sales  rates  without  any 
increase  to  existing  customers,  based  on 
the  test  period  (the  twelve  montlis 
ended  Diecember  31, 1987,  adjusted  for 
known  changes  through  September  30, 
1988  and  further  adjusted  as  outlined  in 
the  tariff  filing). 

Carnegie  also  states  that,  in  addition 
to  a  general  rate  decrease,  its  filing 
reflects  revisions  in  the  design  of  its 
sales  rates  which  have  a  demand- 
commodity  rate  structure,  with  D-1  and 
D-2  demand  rates  and  winter  and 
summer  commodity  rates,  and  utilize  a 
modified  fixed-variable  rate  design. 
Carnegie  states  that  new  tariff  sheets 
provide  an  adjustment  provision  for 
changes  in  income  tax  rates  and  an 
Annual  Charge  Adjustment  Clause. 

Carnegie  states  that  it  recently  filed 
an  application  for  a  blanket  certificate 
authorizing  "open  access" 


>  Eighth  Revised  Sheet  Nos.  47  and  48.  Pint 
Revised  Sheed  Nos.  SO.  SI,  S4E  54C  and  63,  Second 
Revised  Sheet  Noe.  SS  and  M  and  Original  Sheet 
No.e4a. 


transportation  of  gas  on  its  pipeline 
system.  Carnegie  states  that,  as  part  of 
that  certificate  filing,  it  filed  tariff  sheets 
for  firm  and  intemiptible  transportation 
service  under  Order  Nos.  438  and  500  to 
be  effective  April  25, 1968,*  and  that 
those  tariff  sheets  are  also  included  in 
this  filing  which  provides  detailed 
support  for  the  transportation  rates. 

Carnegie  states  that  its  filing  was 
served  on  each  of  its  customers  and 
affected  state  ctnnmissions  pursuant  to 
S  154.ie(b)  of  &e  Commission's 
Regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  fte  Commission's  Rules  of 
Practice  and  Procedure  [18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  May  11. 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  puUic  inspection. 
Lots  D.  Cashell, 
Acting  Secretary. 
[FR  Doc  88-10274  Filed  5-6-88:  8:45  as] 

BILUNO  COOC  STIT-OI-M 


[Docket  Nos.  RP88-125-000  and  TQ88-1- 
22-000] 

CNG  Tranamission  Corp.;  Proposed 
Changas  in  FERC  Gas  Tariff 

May  4. 1988. 

Take  notice  that  CNG  Transmission 
Corporation  ("CNG"),  on  April  29, 1988, 
filed  the  following  revised  tariff  sheets 
all  to  Original  Volume  No.  1  of  its  tariff: 

Original  Sheet  Nos.  4a  41  and  17a 
Alternate  Original  Sheet  No*.  40  through  43 
Substitute  Original  Sheet  Nos.  31.  32,  34  and 

150  through  169. 
Alternate  Substitute  Original  SheeU  Nos.  160 

through  162. 

The  proposed  effective  date  is  Jtme  1. 
1988. 
CNG  has  included  in  its  filing: 
(1)  Revisions  to  the  PGA  clause 
(Section  12)  of  the  General  Terms  and 
Conditions  of  its  tariff  to  comport  with 
the  Commission's  PGA  regulations 
adopted  in  Order  Nos.  483  and  48S-A. 
except  that,  CNG  seeks  a  waiver  of  the 
regulations  to  permit  it  to  use  an  annual 


*  OriginBl  Sheet  No*.  47a  and  96  through  134. 
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estimate  of  gas  supply  and  requirements 
in  calculating  changes  in  purchased  gas 
costs. 

(2)  An  increase  in  rates  to  RQ  and  CD 
customers  to  reflect  the  current  cost  of 
gas.  RQ  and  CD  rates  would  decrease 
by  0.3  cents  per  dekatherm  in 
commodity,  increase  by  $0SJ3  per 
dekatherm  in  D-1  demand,  and  increase 
by  0.54  cents  per  dekatherm  in  D-2 
demand. 

(3)  PGA  tariff  provisions — primary 
and  alternate — to  provide  a  mechanism 
for  CNG  to  recover  take-or-pay  costs 
billed  by  its  pipeUne  suppliers. 

Copies  of  the  filing  were  served  upon 
CNG's  sales,  storage  and  transportation 
customers  as  well  as  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  motions  or  protests 
should  be  filed  on  or  before  May  11, 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but -will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cuhell,  , 

Acting  Secretary.  ' 

[FR  Doc.  88-10286  Filed  5-6-88;  8:45  am] 

■UJNa  COOC  t717..01-ll 

[Docket  Na  RP8»-120-000]  ' 

CttancMeur  Pip*  Una  Co;  CIuwkm  bi 
Rate  I 

May  4, 1968 

Take  notice  that  on  April  29, 1988, 
Chandeleur  Pipe  Line  Company 
(Chandeleur)  tendered  for  filing  a  notice 
of  change  in  rates  for  transportation 
services  rendered  for  its  two  customers. 
Chevron  U.S.A.  Inc.  (Chandeleur 
affiliate)  and  Mississippi  Power 
Company.  Chandeleur  also  tendered 
proposed  tariff  sheets  designed  to 
implement  technical  changes  to  its  FERC 
Gas  Tariff. 

The  proposed  effective  date  for  the 
proposed  tendered  tariff  sheets  and 
change  in  rates  is  June  1, 1988. 
Chandeleur  specifically  requests  that  If 
the  rates  are  suspended,  that  they  be 
suspended  for  one  day  only,  and  then  be 
permitted  to  become  effective  subject  to 
refund. 
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In  support  of  its  request  for  a  one-day 
suspension,  Chandeleur  submitted  a 
study  of  its  actual  costs  and  revenues 
for  the  twelve  months  ended  December 
31, 1987.  The  study  demonstrates  that 
Chandeleur  did  not  earn  its  allowed  rate 
of  return  and  is  suffering  bom  a 
significant  erosion  of  earnings. 
Accordingly,  Chandeleur  requested 
waiver  of  the  five-month  suspension 
period  which  is  designed  to  limit  its 
serious  revenue  deficiency. 

Chandeleur  also  requests  waiver  of 
S  154.63(b)(3)  of  the  Commission's 
Regulations  to  permit  the  filing  of 
Statement  P  30  days  after  the  date  of 
any  Commission  action  on  the  waiver 
request 

While  Chandeleur  believes  it  has 
complied  with  all  the  requirements  of 
§  154.63  of  the  Conunission's 
Regulations,  it  nevertheless,  respectfully 
requests  that  waiver  be  granted  of  all 
applicable  rules  and  regulations  of  the 
Commission  as  may  be  necessary  to 
implement  this  notice  of  change  in  rates 
effective  June  1, 1988. 

Chandeleur  states  that  a  copy  of  this 
filing  has  been  mailed  to  each  of 
Chandeleur's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sh«€t  NE.,  Washington, 
DC  20426,  in  accordance  with  {  385.214 
and  385.211.  All  such  motions  or  protests 
should  be  filed  on  or  before  May  11, 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  takea  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  Cashell. 
Acting  Secretary. 

(PR  Do&  88-10267  Filed  5-6-88: 8:46  am] 
BNJJNQ  coos  mr-oi-H 


[Docket  No*.  RPSa-l  19-000  and 
TO8a-1-21-O00] 

Columbia  Qaa  Tranamiaalon  Corp.; 
Proposed  Ctianges  In  FERC  Qaa  Tariff 

May  4. 1968. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  April  29, 1988,  tendered  for  filing  the 
following  proposed  changes  to  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  to  be 
effective  June  1. 1988: 

One  hundred  and  twenty-fifth  Revised  Sieet 
No.  16 


Fourteenth  Revised  Sheet  Na  16A2 
First  Revised  Sheet  No.  460 
First  Revised  Sheet  No.  468 
Fifty-first  Revised  Sheet  No.  64 
Thirty-third  Revised  Sheet  No.  64A 
Twenty-seventh  Revised  Sheet  No.  64B 
Eighth  Revised  Sheet  No.  64C 
Seventh  Revised  Sheet  No.  640 
Fifth  Revised  Sheet  No.  6401 
Third  Revised  Sheet  No.  6402 
Second  Revised  Sheet  No.  6403 
Thirteenth  Revised  Sheet  Nos.  64E  through 

641 
Fourth  Revised  Sheet  No.  67 

Columbia  states  that  the  sales  rates 
set  forth  on  One  hundred  and  twenty- 
fifth  Revised  Sheet  No.  16  reflect  an 
overall  decrease  of  13.77  cents  per  Dth 
in  the  Commodity  rate,  and  overall 
increases  of  $0,413  per  Dth  in  the 
Demand-1  rate  and  1.72  cents  per  Dth  in 
the  Demand-2  rate.  In  addition,  the 
transporiatioh  rates  set  forth  on 
Fourteenth  Revised  Sheet  No.  16A2 
reflect  a  decrease  in  the  Fuel  Charge 
component  of  0.37  cents  per  Dth. 

Columbia  states  tiiat  the  purposes  of 
the  revised  tariff  sheets  are: 

(1)  To  implement  Columbia's  initial 
current  adjustment  to  its  PGA  rates  in 
accordance  with  §  154.310  of  the 
Commission's  revised  PGA  Regulations 
promulgated  in  Order  Nos.  483  and  483- 
A: 

(2)  To  revise  Columbia's  PGA  clause, 
contained  in  section  20  of  the  General 
Terms  and  Conditions  (GTC)  of  its 
FERC  Gas  Tariff,  Original  Volume  Na  1, 
to  conform  to  the  Commission's  revised 
PGA  regulations  promulgated  in  Order 
Nos.  483  and  48a-A; 

(3)  To  eliminate  all  references  to 
incremental  pricing  in  the  tariff  in 
accordance  with  the  provisions  of  Order 
No.  478:  and 

(4)  To  revise  the  Table  of  Contents  to 
the  General  Terms  and  Conditions. 

Columbia  states  that  its  PGA  Clause, 
which  is  contained  in  GTC  section  20  of 
its  tariff,  has  been  revised  to  comply 
with  the  Commission's  revised  PGA 
Regulations  promulgated  in  Order  Nos. 
483  and  483-A,  with  certain  exceptions 
for  which  Columbia  seeks  wavier  of  the 
Regulations.  These  requests  for  waiver 
include: 

(1)  A  limited  waiver  of  the 
requirements  of  9 154.305(c)(1)  in  order 
to  project  demand  costs  in  each  PGA  on 
a  12-month  rather  than  a  three-month 
basis; 

(2)  A  waiver  of  the  requirements  of 
§  154.305(g]  in  order  to  utilize  its  two 
monthly  book  closing  dates  rather  than 
the  literal  "within  60  days  of  the  end  of 
the  month  in  which  the  purchases  were 
made  and  received"  requirement  of 

i  154.305(g)(l)(iii)  of  the  revised  PGA 
Regulations: 


(3)  Modification  of  the  assessment  test 
in  section  154.306  to  account  for  the 
calculation  of  purchased  gas  costs 
between  accounting  closing  dates  and  to 
eliminate  the  demand  costs  associated 
with  the  cost  of  storage  gas  for  purposes 
of  applying  the  assessment  test;  and 

(4)  Waiver  of  the  requirement  of 
displaying  producer  codes  in  the  FERC 
Form  No.  542-PGA  for  its  Appalachian 
small  producer  suppliers. 

Columbia  states  tiiat  copies  of  the 
filing  were  served  upon  Company's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  Union 
Center  Plaza  Building.  825  North  Capitol 
Sb-eet  NE..  Washington.  DC  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  May  11. 
1988.  Protests  will  be  conijidered  by  the 
Commission  in  determing  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Columbia's  filing 
are  on  file  with  the  Commission  and  are 
available  for  Public  inspection. 
Loia  D.  Casliell 
Acting  Secretary. 
[FR  Doc.  88-10262  Filed  5-6-88;  8:45  am] 

HLUNO  COOE  SriT-OI-M 

[Docket  Na  RPS8-109-000] 

Coming  Natural  Gas  Corp.  v.  North 
Penn  Gaa  Co.;  Complaint 

Abril  29, 1988. 

Take  notice  that  on  April  25, 1988, 
Coming  Natural  Gas  Corporation 
(Coming)  filed  a  complaint  and  request 
for  expeditious  procedures  in  Docket 
No.  RP88-109-000,  pursuant  to  Rules  206 
and  212  of  the  Commission's  rules  of 
practice  and  procedure.  Coming  alleges 
that  existing  tariff  provisions  of  North 
Penn  Gas  Company  (North  Penn)  no 
longer  operate  in  a  just  and  reasonable 
fashion  and  result  in  an  ultimate  rate  to 
Coming  that  is  unjust  and  unreasonable. 

Specifically.  Coming  complains  that 
although  North  Penn  has  rieceived 
refunds  fi-om  its  pipeline  suppliers 
through  December  31. 1987  and  there  is 
a  substantial  credit  in  Account  No.  191 
as  of  November  1. 1987,  North  Penn 
proposes  to  retain  such  refunds  and 
credits  for  an  indefinite  period  and  to 
use  such  amounts  as  an  offset  to 
indeterminable  liabilities  which  North 
Penn  claims  that  Coming  may  owe  it  in 


the  future.  Coming  requests  that  the 
Commission  order  North  Penn  to 
promptiy  refund  Coming,  on  a  lump  sum 
basis  and  with  interest.  (1)  Coming's 
share  of  the  jurisdictional  refunds  bom 
North  Penn's  suppliers  and  any 
outstanding  credit  balance  in  Account 
No.  191  as  of  November  1, 1987,  and  (2) 
any  future  refunds  and  credits  relating 
to  the  period  prior  to  November  1. 1987. 
Coming  also  moves  that  the 
Commission  act  expeditiously  to  order 
that  the  refunds  be  made. 

Coming  states  that  North  Penn  was  its 
principal  supplier  of  natural  gas  until 
November  1, 1987.  when  its  service 
agreement  with  North  Penn  terminated 
pursuant  to  its  own  terms.  It  further 
states  that  since  November  1, 1987. 
Coming  has  purchased  no  gas  from 
North  Penn  and  has  been  purchasing  gas 
from  other  suppliers  and  receiving  its 
supplies  through  the  facilities  of 
Consolidated  Gas  Transmission 
Corporation  (Consolidated). 
Consolidated  has  a  pending  application 
to  provide  firm  sales  service  to  Coming 
in  Docket  No.  CP87-195-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211  (1968)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  25, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Answers  to  this  complaint 
shall  be  due  on  or  before  May  25, 1988. 
LoU  D.  CasheU, 
Acting  Secretary. 
[FR  Doc.  88-10158  Filed  5-6-88: 8:45  am] 

MLUNO  CODE  0717-01-M 


(Docket  Nos.  RP8a-141-O00  and  TQSS-1-2- 
000] 

East  Tennessee  Natural  Gaa  Co.;  Tariff 
Filing 

May  4. 1988 

Take  notice  that  on  April  29, 1988, 
East  Tennessee  (East  Tennessee) 
tendered  for  filing  the  following  tariff 
sheets  to  Original  Volume  No.  1  of  its 
FERC  Gas  Tariff,  to  be  effective  June  1, 
1988: 


Summary  Rate  Sheet-  Thirty-Eighth  Revised 
Sheet  No.  4 

PGA  Clause: 

First  Revised  Sheet  No.  118 
Fifth  Revised  Sheet  No.  119 
Fourth  Revised  Sheet  No.  120 
Sixth  Revised  Sheet  No.  121 
Tenth  Revised  Sheet  No.  122 
Second  Revised  Sheet  No.  122A 
Second  Revised  Sheet  No.  123 
Second  Revised  Sheet  No.  123A 
Fifth  Revised  Sheet  No.  124 
Third  Revised  Sheet  No.  125 

East  Tennessee  states  that,  pursuant 
to  Order  483,  it  is  revising  the  Purchased 
Gas  Adjustment  clause  of  its  tariff  to 
conform  to  Sections  154.301-154.310  of 
the  Commission's  Regulations.  East 
Tennessee  is  also  restating  its  currently 
effective  rates  pursuant  to  S  154.310  of 
the  Commission's  regulations;  however, 
the  rates  have  not  been  changed. 

East  Tennessee  states  that  the 
following  changes  to  the  PGA  clause  are 
reflected  in  the  revised  tariff  sheets. 

Annual  and  Quarterly  Filings 

Section  22.1  has  been  revised  to 
provide  for  quarterly  and  annual  gas 
rate  adjustments.  It  also  incorporates 
the  new  reporting  requirements  for  the 
annual  rate  adjustment  New  timing 
periods  have  been  defined  for  the  PGA 
Period  and  the  Deferral  Period. 

Current  Adjustments 

The  base  period  references  in  the 
projection  of  gas  costs  have  been 
deleted.  Prospective  rates  of  suppliers 
based  on  estimated  changes  in  the  PGA 
Periods  have  been  incorporated  into  the 
projection  of  gas  costs. 

Demand  Adjustments 

Section  22.2  has  been  revised  to 
specify  Di  and  Dj  demand  rate 
adjustments.  Section  22.3  has  been 
revised  to  provide  for  Di  and  D« 
bifurcation  in  the  Unrecovered  Gas  Cost 
Account  and  the  Demand  Surcharge  for 
Amortizing  Unrecovered  Gas  Costs. 
Demand  costs  are  classified  as-billed. 

Refunds 

A  new  S  22.5  estabUshes  a  refund 
subaccount  in  Account  191  to  be 
credited  with  refunds,  credits,  past 
period  credit  billing  adjustments  and 
debited  for  past  period  debit  billing 
adjustments.  This  section  provides  for 
disbursement  of  the  balance  in  the 
refund  account  when  the  threshold 
under  S  154.305  of  the  Commission's 
Regulations  is  attained.  The  separate 
disbursement  procedures  for  demand 
and  commodity  components  follow  the 
allocation  procedure  prescribed  in 
Section  154.305  of  the  Commission's 


Regidations.  Previous  langnage 
addressing  the  flow-throi^  of  refunds 
has  been  deleted,  but  the  section 
addressing  refunds  arising  from  rate 
proceedings  has  been  retained. 

Assessment  Test 

The  103%  assessment  test  has  been 
removed  from  Section  22.4,  covering 
Interim  Adjustments,  and  replaced  by  a 
new  Section  23  establishing  an  OTerall 
assessment  test  for  test  intervals 
throughout  the  year. 

Jurisdictional  Allocation  1 

The  allocation  factors  used  in 
computing  the  jurisdictional  portion  of 
gas  costs  for  purposes  of  the  Current 
Adjustment  and  the  Unrecovered  Gas 
Costs  have  been  changed  to  more 
closely  estimate  system  performaoce 
during  the  relevant  period.  The 
allocation  factors  for  refunds  have  not 
been  changed.  East  Tennessee  believes 
that  the  jurisdictional  allocatioB  of  as- 
billed  current  gas  costs  in  the  PGA ; 
should  not  be  determined  by  the     ' 
allocation  used  to  establish  base  tariff 
rates  (Section  4  Allocation  Factors). 
Because  the  PGA  is  designed  to  trade 
current  gas  costs,  the  factors  used  in  the 
calculations  should  be  dynamic  and 
shoidd  estimate  expected  future  sales 
patterns.  Thus,  the  use  of  Section  4 
Allocation  Factors,  for  the  PGA  which 
may  be  up  to  three  years  out  of  date,  is 
an  anomaly. 

The  Di  factor  has  been  changed  from 
actual  three  day  peak  system  experience 
to  current  contract  demand  ratios.  The 
new  allocation  factor  will  more  closely 
track  developments  on  the  East 
Tennessee  system  where  contract 
demand  levels  are  changed  regularly.  It 
will  also  be  free  from  the  happenstance 
anomalies  that  can  distort  the  three  day 
peak  volumes. 

The  Dj  allocation  factor  has  been 
changed  from  a  Section  4  Allocation 
Factor  (which  was  only  recentiy 
adopted  in  November,  1987,  when  East 
Tennessee  incorporated  two  part 
demand  adjustments  in  its  PGA)  to  an 
actual  sales  ratio  reflecting  recent 
twelve-month  experience.  The  twelve- 
month period  used  for  each  current 
adjustment,  creates  a  "moving  base 
period"  thus  capturing  recent  ^h^^T^g^»t  in 
system  experi«ice. 

Annual  Allocation  of  Fixed  Commodity 
Costs 

A  new  Section  22.1  allows  East 
Tennessee  to  allocate  on  an  annual 
basis  fated  gas  costs  that  are 
determined  on  an  annual  or  semiannual 
basis  and  that  are  classified  to  Seller's 
commodity  rates  to  be  allocated  to 
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quarterly  gas  costs  on  an  annual  baslt. 
These  types  of  costs — such  as  minimnni 
bill  charges,  the  portion  of  fixed 
transmisaion  charges  for  imported  gas 
classified  to  commodity  rates  and 
purchased  gas  demand  costs  included  in 
single  part  rate  schedules— are 
essentiaily  annual  fixed  costs  which 
should  be  allocated  on  a  level  basis  to 
commodity  rates.  The  allocation  would 
be  calculated  in  the  Annual  Gas  Rate 
Adjustment  using  die  projected  annual 
sales  and  would  attribute  to  each 
quarteriy  PGA  Period  a  total  acnoai 
fixed  cost  based  on  projected  billing 
determinants  for  that  PGA  Period,  "fiie 
quarteriy  and  UKHithly  costs  derived 
through  the  annual  allocation  wonld  be 
used  for  calculating  die  Current 
Adjustment  the  Unrecovered  Gas  Costs 
and  the  Assessment  Test. 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  aQ  of  its 
customers  and  affected  state  regulatory 
commissions.  Any  persons  desiring  to  be 
beard  or  to  protest  said  filing  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capital  Street,  Washington. 
D.G  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  May  11,  tB86.  ProtesU  will  be 
considered  by  the  Commission  in 
deteinuning  the  af^propriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  procee<fing. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene; 
provided,  however,  that  any  person  who 
had  previously  filed  a  motion  to 
intervene  in  this  proceeding  is  not 
required  to  file  a  furdier  motion.  Copies 
of  this  filing  are  on  file  with  the 
Commissian  and  are  available  for  public 
inspection. 


Acting  Secntory. 

[PR  Doc.  68-10286  Filed  5-6-88;  8.-45  am] 

SNXMO  CODE  (Zir-SI-M 

[Docket  No.  RP88-113-000] 

El  Paao  Natural  Qas  Co;  Petition  for 
Wahrar  of  Wegulatlona  Under  Ordar 
Na483 

May  3, 198S 

Take  notice  that  on  April  28, 1988,  El 
Paso  Natural  Gas  Company  (El  Paso) 
filed  a  petition  for  waiver  of  regulations 
under  Order  No.  483. 

El  Paso  states  that  because  of  the 
timing  of  its  last  PGA  filing  and  the 
timing  of  its  initial  annual  PGA  filing.  El 
Paso  believes  that  the  transitional  filing 


requiied  under  S 154J10  will  complicate 
rather  than  facilitate  the  teansition  to 
the  Commission's  new  PGA  procedures. 
El  Paso  states  that  its  most  recent  filing 
became  effective  on  April  1. 1988,  ajid 
its  initial  annual  filing  will  be  ^ective 
on  July  1. 1988.  making  the  transitional 
filing  effective  for  a  one-month  period 
commencing  }une  1. 1888.  El  Paso 
believes  that  any  benefit  that  might 
result  from  the  transitional  adjusted 
current  PGA  rate  for  El  Paso  would  be 
outweighed  by  the  burdens  associated 
with  preparing,  processing,  and 
reviewing  a  transitional  £1  Paso  PGA 
filing  which  would  be  effective  for  only 
a  brief  period  and  that  any  adverse 
consequence  that  might  result  from 
waiver  of  the  transitional  filing 
requirement  will  be  accommodated 
through  its  aoc^tance  of  the  three 
percent  test  for  assessment  of  past 
performence. 

Any  person  desfring  to  be  heard  or  to 
pretest  said  filing  should  file  a  nution  to 
intervene  or  a  protest  with  the  Fedoal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  2042B.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rales  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1987J).  AU  such  motions  or 
protests  shodd  be  filed  on  or  b^oie 
May  la  1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.CsdMll. 
Acting  Secretary. 

(FR  Doc.  88-10150  Filed  5-6^88: 8:45  an] 
sauNQ  coos  sriy-oi-ii . 


(Dosket  Na  RPta-iaa^NM)] 

E!  Paao  Natunl  Qaa  Co^  Propoaed 
Changea  in  FERC  Gaa  Tariff 

May  4. 1968. 

Take  notice  that  El  Paso  Natural  Gas 
Company  ("El  Paso"),  on  April  29. 1988. 
tendered  for  filing  proposed  changes  in 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  Hie  proposed  dianges 
would  revise  Section  19,  Purchased  Gas 
Cost  Adjustinent  Provision  fPGA").  of 
the  General  Terms  and  Conditions  in  El 
Paso's  First  Revised  Volume  No.  1 
Tariff. 

El  Paso  states  that  by  Order  No.  483, 
et  seq..  issued  at  Docket  No.  RM86-14- 


000,  the  Federal  Energy  Regulatory 
Commission  ("Commission")  amended 
its  regulations  governing  the  procedures 
by  which  a  pipeline  company  may  pass 
through  changes  in  the  cost  of  purchased 
gas  to  its  jurisdictional  customers  under 
the  PGA  clause  option.  Pipelines 
electing  to  continue  use  of  the  PGA 
option  for  purchased  gas  cost  recovery 
are  required,  under  S  154.303  of  the 
Commission's  Regulations,  to  file  tariff 
sheets  on  May  1, 1988  to  be  effective  on 
June  1, 1988,  revising  the  PGA  provisions 
of  the  company's  tariff  consistent  with 
the  amended  PGA  Regulations. 
Accordingly,  El  Paso  states  that  the 
tendered  tariff  sheets,  when  accepted 
for  filing  and  permitted  to  become 
effective,  will  confirm  El  Paso's  election 
to  continue  to  recover  purchased  gas 
costs  via  the  PGA  clause  option  by 
revising  the  PGA  provisions  of  El  Paso's 
tariff  in  compliance  with  the 
Commission's  Regulations.  For  reasons 
set  forth  in  its  filing,  El  Paso  requested 
waiver  of  certain  of  the  Commission's 
Regulations  related  to  the  refund 
siibaccount  maintenance  procedures 
and  transition  rules. 

El  Paso  requested  that,  the 
Commission  grant  such  waiver  of  its 
applicable  rules  and  regulations  as  may 
be  necessary  to  permit  the  tendered 
tariff  sheets  and  the  revised  PGA 
provisions  set  forth  therein  to  become 
effective  June  1, 1988,  as  provided  for  in 
the  Commission's  Regulations. 

Copies  of  the  filing  were  served  upon 
El  Paso's  interstate  pipeline  system 
sales  customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti«et  NE.,  Washington, 
DC  20426,  in  accordance  with  SS  385.214 
and  835.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  11, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  tiie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Gommission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoUCCasheU. 
Acting  Secretary. 

[FR  Doc.  88-10270  Filed  &-«-86;  6:45  am] 
SUMO  cooc  STir-oi-M 


[Docket  Noc  RPM-132-4100  and  TQSS-I- 
34-000] 

Florida  Qaa  Tranamiatfon  Co.; 
Propoaed  Changea  In  FERC  Qaa  Tariff 

May  4, 1988. 

"Take  notice  that  on  April  29, 1988, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  the  following 
tariff  sheets  to  its  FERC  Gas  Tariff,  to  be 
effective  June  1, 1988. 

FERC  Gas  Tariff,  First  Revised  VidunM  Na 

27th  Revised  Sheet  No.  8 

2nd  Revised  Sheet  No.  41 

2nd  Revised  Sheet  No.  42 

4th  Revised  Sheet  No.  43 

4th  Revised  Sheet  No.  44 

2nd  Revised  Sheet  No.  45 

2nd  Revised  Sheet  No.  46 

2nd  Revised  Sheet  No.  47 

2nd  Revised  Sheet  No.  48 

FERC  Gas  Tariff,  Origiiial  Vduma  No.  2 
49th  Revised  Sheet  No.  128 

Reason  for  Filing 

In  compliance  with  the  amended 
regulations  set  forth  in  Order  No.  483, 
FTG  is  filing  Revised  Sheet  Nos.  41 
through  48,  to  be  effective  June  1, 1986  to 
establish  a  revised  Section  15 
(Purchased  Gas  Adjustment  Clause]  of 
the  General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.l. 

27th  Revised  Sheet  No.  8  and  49th 
Revised  Sheet  No.  128  are  being  filed 
pursuant  to  the  transition  rules  in 
Section  154.310  and  contain  revisions  to 
FTG's  Rate  Schedules  G  and  I  and  Rate 
Schedule  T-3.  respectively,  to:  (1)  Revise 
the  current  adjustment  to  reflect  a 
decrease  in  FGT's  average  cost  of  gas 
purchased  for  sale  and  company  use:  (2) 
maintain  the  existing  surcharge  rate 
established  in  Docket  No.  TA88-3-34- 
000:  and  (3)  adopt  the  tariff  sheet  format 
specified  in  the  regulations. 

FTG  states  that  tiie  effect  of  the 
purchased  gas  cost  reduction  being  filed 
represents  a  decrease  of  1.054i /therm 
for  Rate  Schedules  G  and  I  and  .33i/Mcf 
for  Rate  Schedule  T-3  as  measured 
against  FGTs  Semi-Annual  PGA  filing 
in  Docket  No.  TA88-3-34-00  effective 
April  1. 1988. 

FGT  states  that  copy  of  its  filing  has 
been  served  on  all  customers  receiving 
gas  under  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  Original  Volume 
No.  2  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Sti«et,  NE.,  Washington, 
DC  20426,  in  accordance  with  SS  385.211 
and  385.214  of  the  Commission's  Rules 


and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  11, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  tiie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection  in  the  Public  Reference 
Room. 

LobD.CaabdL 
Acting  Secretary 
[FR  Doc.  88-10283  Filed  5-6-68;  6:45  am] 

StLLMQ  COOE  (717-014 


[Docket  Na  RPOa-112-000] 

Inter-Clty  Minnesota  PIpeilnea  Ltd^ 
Inc.;  Requeat  for  Wahrer  of  Purchase 
Gaa  Adjuatmant  Regulatlona 

May  3, 1968. 

Take  notice  that  on  April  27. 1988. 
Inter-City  Minnesota  Pipelines  Ltd..  Inc. 
(Minnesota  Pipelines)  filed  a  request  for 
waiver  of  purchase  gas  adjustment 
regulations.  Miimesota  Pipelines 
requests  the  Commission  to  waive  the 
May  1. 1988  filing  deadlines  established 
under  Order  Nos.  483  and  483-A. 

Minnesota  Pipelines  believes  that  a 
waiver  from  the  Commission's  May  1, 
1988  required  filing  is  warranted 
because  it  intends  to  file  with  the 
Commission,  by  July  31. 1988,  an 
application  to  fiilly  "unbundle"  its 
services  that  will  have  the  support  of  its 
customers.  The  result  of  the  proposed 
unbundling  will  be  the  conversion  of  all 
present  sales  services  to  firm 
transportation  leaving  the  pipeline  with 
no  purchased  gas  costs  at  all.  which 
would  make  the  May  1  PGA  revision 
become  obsolete. 

Minnesota  Pipelines  states  that  it 
currently  uses  and  would  elect  to 
continue  using  its  PGA  clause,  if  it  were 
to  remain  a  seller  of  gas.  However. 
Minnesota  Pipelines  states  that  given  its 
small  size  and  the  nature  of  its  gas 
purchases,  together  v\rith  the  fact  that  it 
intends  to  "unbundle"  its  services,  the 
May  1  filing  would  have  only  an  interim 
impact. 

Miimesota  Pipelines  states  that  a 
waiver  of  the  May  1, 1988  filing  would 
not  in  any  way  disturb  the  policy  behind 
the  new  PGA  regulations  because 
Minnesota  Pipelines  has  no  competition 
in  its  service  area  and  it  will,  therefore, 
receive  no  competitive  advantage  as  a 
result  of  this  waiver.  Minnesota 
Pipelines  states  that  if  the  Commission 
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denies  the  requested  waiver,  Minnesota 
Pipelines  will  suffer  undue  hardship. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shoald  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Conuaission.  825 
North  Capitol  Street  NE^  Washington, 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Comaussion's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1987)).  All  such  motions  or  j 
protests  should  be  filed  on  or  befbra 
May  la  1988.  Protests  will  be  I 

considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  aad  are  available  for  public 
inspection. 

LobO.CaaiMll.  j 

Acting  Secretary. 

[FR  Doc.  88-10160  Filed  &-«-88:  &45  am]  i 
saiam  cooe  C7i7-«i-4i 


[Dockat  Na  RTCS-116-000] 


TranattCa; 
Proposed  Changes  in  FERC  Gas  Tariff 

May4.188& 

Take  notice  that  on  April  29. 1988. 
Louisiana-Nevada  Transit  Compnay 
[INT]  tendered  for  filing  Fourteenth 
Revised  Sheet  No.  4  to  its  FERC  gas 
tariff  changing  the  rates  in  its  Rate 
Schedules  G-l  and  X-2  effective  Jane  1. 
1988.  LNG  also  tendered  for  filing  First 
Revised  Sheet  No.  18  to  delete  the  PGA 
clause  effective  June  1, 1988.  The 
following  tariff  sheets  are  being  deleted 
to  eliminate  the  PGA  clause: 
Original  Sheet  No.  19 
Original  Sheet  No.  20 
Original  Sheet  No.  21 
Original  Sheet  No.  22 
Original  Sheet  No.  23 

LNT  states  that  the  chmges  in  ratal 
filed  herein  are  to  comply  with 
S  154.38(d)(4)(vi)(a)  of  the  Commission's 
Regulations  and  establish  new  Base 
Tariff  Rates.  The  tariff  changes  to  delete 
the  PGA  clause  are  made  in  accordaace 
with  S  154.303(b)(3)  of  the  Comoiission's 
Regulations. 

LNT  states  that  the  new  Base  Tariff 
Rate  for  Rate  Schedules  G-l  and  X-2 
amounts  to  $1.2248/Mcf  which  is  a 
reduction  of  $.347/Mcf  from  the  present 
rate  of  $1.57ia  The  reduction  for  these 
rate  schedules  is  $368,604  anoually. 

C(^ies  of  this  filing  were  served  upon 
LNTs  juriadictional  customers, 
Arkansas  Louisiana  Gas  Con^tany  and 
United  Gas  Pipeline  Company,  and  tipoB 


the  Public  Service  CoRBBissions  of  the 

states  of  Arkansas  and  Louisiana. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  widi  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washingtoa, 
DC  20428.  in  accordance  with  H  365.2M 
and  385.211  of  the  Commissioo's  Rales 
and  Regulations.  AH  sudi  motions  or 
protests  should  be  filed  00  or  before 
May  11, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  aot  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  puUic 
inspection  in  the  Public  Reference 
Room. 


LoiaD. 

Acting  Secretary. 

[FR  Doc  88-10272  Filed  5-6-88;  8:45  am] 

■aiNM  cooc  srir-si-M 

(Docfcat  Na  TA88-2-47-001] 
IWIGC,  Inc.;  Correction  to  Fning 

May  3. 19M. 

Take  notice  that  on  April  25, 1986. 
KflGC.  In&  (MIGC)  tendered  for  Sing 
Substitute  Forty-Sixth  Revised  Sheet  No. 
32  to  be  effective  May  1, 1988,  as  a 
corrected  substitute  for  Forty-Sbcth 
Revised  Sheet  No.  32  contained  in 
MlGC's  March  15, 1988,  filing  (53  FR 
9684,  March  24, 1988). 

MIGC  states  that  in  preparing  Forty- 
Sixth  Revised  Sheet  No.  32  for  inclusion 
in  its  March  14, 1988,  PGA  filing  herein, 
MIGC  inadvertendy  atiUxed  Ae  ($.9373) 
cumulative  PGA  adjustment  r^ected  on 
Forty-Fifth  Revised  Sheet  No.  32  instead 
of  the  revised,  superseding  cumtdative 
adjustment  of  (17704)  reflected  on 
Substihite  Forty-Fifty  Revised  Sheet  No. 
32. 

MIGC  requests  soch  waivers  oi  the 
Commission's  Rules  aad  Regulations 
and/or  the  provisions  tA  its  FERC  Gas 
Tariff  as  may  be  necessary  to  penait 
Substitute  Forty-Sixth  Revised  9ieet  No. 
32  to  become  effective  May  1. 1988.  as 
proposed. 

Copies  of  this  corrected  tariff  sheet 
are  being  sent  to  all  of  MIGC's 
Jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filii^  should  Qe  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washingtcm, 
DC  20428,  in  accordaace  with  Rules  214 
and  211  of  the  Commisnon's  Rales  of 


Prac&oe  and  Precedore  (18  CFR  385.214. 
385.211  (1987)).  All  soch  motions  or 
protests  shotdd  be  filed  an  or  before 
May  la  1*88.  Protests  will  be 
considered  by  the  Conmtaston  in 
determining  the  appropriate  action  to  be 
taken,  bat  will  not  serve  to  msJce 
protestants  parties  to  the  proceeding. 
Aay  person  wiriung  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  avmlable  for  public 
inspection. 

LojsarsBhsn. 

Acting  Secretary. 

[FR  Doc.  88-10161  Fded  5-6-88: 8:45  am] 

SHian  COOC  S717-St-M 


[Dodist  Noa.  RP8S-12»-000  Md  TCM8-1- 
16-000] 

Nationai  Foel  Qas  Supply;  Proposed 
Changes  in  FERC  Qas  Tariff 

May  4, 19e& 

Take  notice  that  National  Fuel  Gas 
Supply  Corporation  ("National")  on 
April  29, 1988.  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  six  copies  of  the  folfowing 
tariff  sheets: 

Thirteend)  Revised  Sheet  No.  4 
Second  Revised  Sheet  No.  59 
Third  Revised  Sheet  No.  60 
Third  Revised  Sheet  No.  61 
Second  Revised  Sheet  Na  62 
Third  Revised  Sheet  No.  63 
Third  Revised  Sheet  Na  64 
Third  Revised  Sheet  No.  65 
Fourth  Revised  Sheet  No.  66 
Third  Revised  Sheet  No.  67 
Second  Revised  Sheet  No.  67-A 
Third  Revised  Sheet  No.  68 

National  states  that  the  purpose  of  the 
filing  is  to  reflect  the  PGA  rate  changes 
in  compliance  with  Order  Nos.  483  and 
483-A. 

National  states  that  Thirteenth 
Revised  Sheet  No.  4  reflects  an  overall 
decrease  of  24.57  cents  per  dth.  TTie 
change  residts  from  a  decrease  in 
current  purdiased  gas  costs  only. 

National  states  ^at  the  revised  tariff 
sheets  also  propose  a  two  part  UFO 
storage  rate  which  recognizes  both 
demand-related  and  commodity-related 
storage  gas  costs  for  purposes  of 
developing  National's  quarterly  rates. 
The  revised  sheets  also  propose  to 
implement  a  deoiand  cost  subaccount  of 
No.  191  and  a  commodity  cost 
subaccoimt  of  Account  No.  191,  and  to 
separately  state  demand  and  commodity 
cost  components  in  NationaFs  annual 
PGA  surcharge. 

The  propowd  effective  date  of  the 
tariff  sheets  is  June  1.  IMS. 


National  states  that  copies  of  this 
filing  were  served  upon  the  Company's 
jurisdictional  customers  and  the 
regulatory  conunissions  of  the  states  of 
New  York.  Ohio,  Pennsylvania. 
Delaware,  and  New  Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street  NR,  Washington, 
DC  20426,  in  accordance  with  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  11, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  Catliell. 
Acting  Secretary. 
JFR  Doc.  88-10284  Filed  5-6-88;  8:45  am] 

aiUMM  COOK  S717-«1-« 


[Dodcet  No.  RP8»*12»-000] 

Nationai  Fuel  Gas  Supply  Corp.; 
Propossd  Changes  m  FERC  Qas  Tariff 

May  4, 1968. 

Take  notice  that  National  Fuel  Gas 
Supply  Corporation  ("National")  on 
April  29,  IS^  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  six  copies  of  the  following 
tariff  sheets: 

Fourth  Revised  Sheet  No.  1 
First  Revised  Sheet  No.  1-A 
Second  Revised  Sheet  No.  69 
Second  Revised  Sheet  No.  70 
First  Revised  Sheet  No.  71 
First  Revised  Sheet  No.  72 

National  states  that  the  purpose  of 
this  filing  is  to  establish  the  procedures 
pursuant  to  which  National  will  recover 
the  take-or-pay  charges  approved  by  the 
Federal  Energy  Regulatory  Commission 
("Commission")  to  be  billed  by  Texas 
Eastern  Transmission  Corporation 
('Texas  Eastern")  and  subsequentiy 
paid  by  National,  under  Texas  Eastern's 
tariff  sheets  accepted  for  filing  at  Docket 
No.  RP88-80-000. 

On  March  22. 1988,  Texas  Eastern 
filed  at  Docket  No.  RP88-80-000  tariff 
sheets  containing  a  mechanism  for  the 
recovery  of  take-or-pay  charges  billed 
by  United  Gas  Pipe  Line  Company 
("Uiuted"),  pursuant  to  Commission 
authority  issued  at  Docket  No.  RP88-27- 
000.  Subsequentiy,  on  April  21. 1988.  the 


Commission  issued  an  order  accepting 
Texas  Eastern's  tariff  sheets  for  filing, 
suspending  the  tariff  sheets,  and  placing 
the  tariff  sheets  into  effect  subject  to 
refund. 

National  states  that  if  at  any  time 
Texas  Eastern  is  permitted  by 
Commission  order  to  change  its  take-or- 
pay  procedures  and/or  the  amounts  to 
be  recovered  pursuant  to  those 
procedures,  National  will  likewise 
change  its  take-or-pay  procedures  and/ 
or  the  amounts  to  be  recovered  pursuant 
thereto.  National  further  states  that  it 
agrees  to  refund  to  its  customers  any 
refunds  received  from  Texas  Eastern  in 
Docket  No.  RP88-80-000. 

The  proposed  effective  date  of  the 
tariff  sheets  listed  above  is  May  1, 1988. 

Copies  of  National's  filing  were 
served  on  National's  jurisdictional 
customers  and  on  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  May  11, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  CssheD. 
Acting  Secretary. 
(PR  Doc.  88-10271  Piled  5-6-68;  8:45  am] 

SHJJNO  COOE  STir-SI-M 


(Docfcat  Na  RP88-1 10-0001 

North  Penn  QasCo^  Pstltion  of  North 
Penn  Qas  Co.  for  Authority  to  Inatltute 
Direct  Billing  Procedure  to  Recover 
Certain  LNG  Coata 

May  3. 1888. 

Take  notice  that  on  April  25, 1988, 
North  Penn  Gas  Company  (North  Perm) 
filed  a  petition  for  authority  to 
implement  a  direct  billing  mechanism  to 
recover  certain  LNG  costs  that  North 
Perm  is  being  assessed  on  a  direct  bill 
basis  by  CNG  Transmission  Corporation 
(CNG).  North  Penn  stresses  that  its 
recovery  proposal  is  applicable  to 
Coming  Natural  Gas  Corporation 
(Coming). 

North  Penn  requests  that  the 
Commission  require  the  joinder  of 


Coming  and  CNG  as  indispensible 
parties.  North  Penn  also  requests 
consolidation  of  the  instant  docket  with 
Consolidated  Gas  Supply  Corp.,  Docket 
No.  CP87-195. 

North  Perm  requests  waiver  of 
Commission  regiilations,  rules  and 
orders  to  the  extent  necessary  to  permit 
the  proposed  direct  billing  mechanism. 

North  Penn  states  that  it  has  served  a 
copy  of  the  petition  on  CNG,  North 
Perm's  wholesale  customers  (including 
Coming),  interested  State  Commissions, 
and  each  person  listed  on  the  service  list 
in  Consolidated  Gas  Supply  Corp., 
Docket  No.  CP87-195.  North  Penn  also 
requests  expeditious  Commission 
consideration  of  the  petition. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti^et  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  May  10, 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
LoisD.CasbdL 
Acting  Secretary. 

[FR  Doc.  88-10164  Filed  5-6-88:  8:45  am] 
aaiata  cooc  snr4KH 


[Dockat  Na  RP88-106-000] 

Northern  Natural  Qaa  Co.,  DhfWon  of 
Enron  Corp.;  Filing 

May  2, 1968. 

Take  notice  that  on  April  22. 1988, 
Northem  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northem), 
tendered  for  filing  to  become  a  part  of 
Northem  Natural  Gas  Company's 
(Northem)  FERC  Gas  Tariff,  Third 
Rivised  Volume  No.  1, 

First  Revised  Sheet  No.  52c.9a 

Northem  states  that  in  order  to 
implement  the  first  come,  first  served 
scheduling  requirements  in  the  least 
disraptive  maimer  and  to  recognize  the 
proper  priority  of  those  requests 
received  during  the  45-day  open  season 
period,  Northem  proposes  the  enclosed 
tariff  modification  to  clarify  that 
requests  received  during  the  45-day 
period  will  be  considered  as 


16iB4 


concurrently  received  for  the  purpose  of 
scheduling  of  capacity. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC.  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  May  9.  ig6&  ProtesU  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 

Copies  of  this  filing  are  on  file  with 
the  Coouaission  and  are  available  for 
public  inspection.  ■. 

Lois  O.  CmImH, 

Acting  Secretary.  \ 

(FR  Doc.  8»-in56  Filed  5-6-88;  8:45  an] 
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(Doelwt  Na  RPM-107-400] 

Norlhem  Natural  Gas  Co^  Division  of 
Enron  Corp.;  Notice  of  Fiing 

May  2,  ISBS.  I 

Take  notice  that  on  April  22. 1988, 
Northern  Natural  Gas  Company,    ! 
Division  of  Enron  Corp.  (Northera); 
tendered  for  filing  to  become  a  part  of 
Northern  Natural  Gas  Company's 
(Northern)  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1. 

Original  Sheet  No.  52f.l2a 
First  Revised  Sheet  No.  52f.t3 
Second  Reviaed  Sheet  Ne.  85o.5 
First  Revised  Sheet  No.  85p 
First  Revised  Sheet  Na  85pJ 
Second  Revised  Sheet  No.  85p.2 
First  Revised  Sheet  Na  85pJ 
Finit  Revised  Sheet  Na  85p4 
Second  Revised  Sheet  No.  85p.5  ' 

Northern  states  that  Sheet  Nos. 
52f.l2a.  52f.l3, 850.5  and  8Sp.5  i^lect  a 
revision  to  the  data  to  be  provided  on  a 
transportation  request  for  Rate 
Schedules  FT-1  and  IT-1  as  stated  hn 
the  General  Terms  and  Conditions 
(GT&C)  section  18A  of  the  Rate      ; 
Schedule  FT-l.  Northern  has  listed  fai 
the  revised  section  18A  of  the  GT&C  all 
information  required  for  a  valid  request. 

Northern  states  that  Sheet  Nos.  85p 
throu^  85p.4  reflect  modifications  to  the 
Form  of  Tranaportatian  Service 
Agreement  for  Rate  Scfaedde  IT-l  as 
contained  m  Northern's  FERC  Gas  Tariff 
Third  Revised  Vohnne  No.  1.  The 
purpose  of  the  proposed  change  is  to 
streamline  the  adaiiaistrative  procednre 
and  thus  expedite  and  make  mum 
efficient  the  administrative  proceaa 


associated  with  providSng  transportation 
service. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Conunission,  825 
North  Capitd  Street  NE,  Washington, 
DC.  20426,  in  accordance  with  the 
Commission's  Roles  of  Practice  & 
Procedure  (18  CFR  385.211,  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  May  9, 1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 

Copies  of  this  fiHng  are  on  file  wift 
the  Commission  and  are  available  for 
public  inspection. 
Lns  D.  CasheO. 
Acting  Secretary. 
[FR  Doc  e8-l<»S7  Piled  5-8-88;  8:45  am] 
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[Docket  No*.  m*8»-122-e00,  TAOT  2  55 
000,TAa7-3-5S-004] 

Questar  Pipelne  Co;  Rate  Ctiange 

May  4,  Ue& 

Take  notice  that  on  April  29, 1988, 
Questar  Pipeline  Company  (Questar 
Pipeline),  formerly  Mountain  Fuel 
Resources,  faxx,  tendered  for  filing  and 
acceptance  revised  tariff  sheets,  ta  be 
effective  June  1. 1988,  to  its  FERC  Gas 
Tariff,  First  Revised  Vohme  No.  1.  as 
follows: 

Fourteenth  Revised  Sheet  No.  12 
First  Revised  Sheet  No.  57 
Third  Revised  Sheet  No.  56 
Third  Revised  Sheet  No.  59 
Third  Revised  Sheet  Na  60 
First  Revised  Sheet  No.  66 

Questar  Pipeline  also  tendered  for 
filing  and  acceptance  the  following  tariff 
sheets,  to  be  effective  January  1. 1988: 
Ei^th  Revised  Sheet  Na  14 
Second  Revised  Sheet  No.  63 
Second  Revised  Sheet  No.  65 

Questar  Pipeline  states  that  the 
purpose  of  this  filing  is:  (1)  To  adjust  the 
purduised  gas  cost  charge  under  its 
sale-for-rerale  Rate  Schedule  CD-I;  (2) 
to  implement  a  new  Porchased  Gas 
Adjustment  clause  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1. 
pursuant  to  Canmission  orders  in 
Docket  No.  RXlBe-14;  and  (3)  to  remove 
the  incremental  pricing  provision  from 
its  FERC  Gas  Tariff  parsuant  to 
Commission  order  dated  faly  27, 1987,  in 
Docket  No.  RM87-28-000. 

Questar  PipeBne  iwyier  states  that 
Fourteenth  Revised  Sheet  No.  12  shows 


a  commodity  base  cost  of  purchased  gas 
as  adjosted  of  $lJei80/Dth  for  sales 
under  Rate  Schedule  CD-I  whidi  is 
$0.14551 /Dth  less  than  the  currently 
effective  rate  of  $2.1373l/Dth.  The 
demand  base  cost  of  purchased  gas  as 
adjusted  is  increased  by  $0.28923  to 
$1.397(%/Mcf.  and  its  surcharge 
adjustment  is  mcreased  by  $0J.7313/Dth 
fi-om  $(0.21530)/Dlh  to  $(aOC17l/Dth. 

Questar  Pipeline  has  requested  any 
necessary  waivers  of  the  Conumssioa's 
Rules  and  Regulations.  Ragulations  to 
allow  the  tendered  tariff  sheets  to 
become  effective  as  proposed,  and 
states  that  it  has  provided  a  copy  of  the 
filing  to  its  sales  customer  and  state 
public  service  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  fUe  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Cairitol  Street  NE..  Washington. 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  May  11, 
1988.  Protests^will  be  considered  by  the 
Commission  m  detemuning  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  mast  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  avaflaUe 
for  public  inspection. 
LoisD-Caahell, 
Acting  Secretary. 

[FR  Doc.  8»-10a85  Filed  5-6-88;  8:45  am) 
siusm  eooE  snr-si-M 


[Dodcat  Na  FAS»-1»-0011 

System  Energy  Resources,  inc.;  Order 
Ptwsing  Proceeding  and  Eatabllsliing 
iHearing 


Issued  May  4, 1888. 

Before  Commissioners:  Mardia  O.  Hesse, 
Chairman:  Anthony  G.  Sousa,  Charies  G. 
Stalon  and  Charies  A.  Trabandt. 

Introduction 

On  June  18, 1987,  the  Commission 
issued  a  letter  order  noting  the 
disagreement  of  System  Energy 
Resources,  Inc.  (SERI)  with  certain  items 
contained  in  staffs  audit  report  of 
SERI's  books  and  records.*  The 
disagreement  related  to  whether  SERI 
has:  (1)  Properly  accounted  for  income 
tax  benefits  dmiag  the  construction  and 
operation  of  the  Grand  Guff  Project;  (2) 


properly  capitalized  miscellaneous 
expenses  as  plant  in  service;  and  (3) 
properly  accounted  and  billed  for  bank 
fees.  On  July  17, 1987.  SERI  requested 
that  the  matters  be  set  for  hearing 
pursuant  to  S  41.7  of  the  Commission's 
regulations  (18  CFR  41.7  (1967)).  On 
September  16, 1987,  the  Conunission 
issued  an  order  establishing  hearing 
procedures.' 

Backgrmmd 

SERI  is  a  wholly-owned  subsidiary  of 
Middle  Soutfi  UtiKties  (MSU).  SERI 
joined  its  parent  MSU  and  the  other 
wholly-owned  subsidiaries  of  MSU  ' 
(the  MSU  Group)  in  filing  consolidated 
Federal  income  tax  returns.  The  major 
issue  in  the  above<aptioned  proceeding 
is  whether  SERI  properly  accounted  for 
the  time  value  of  all  cost-free  capital 
realized  by  the  MSU  Group  from  income 
tax  deductions  generated  by  SERI  and 
used  to  reduce  the  consolidated  income 
tax  liability  of  the  MSU  Group.  Audit 
staff  asserted  that  SERI's  method  of 
accounting  for  such  tax  benefits  resulted 
in  an  overstatement  of:  (1)  Allowance 
for  funds  used  during  construction 
(AFUDC)  accned  during  the 
construction  period;  and  (2)  cost-of- 
service  tariff  billings  to  other  companies 
in  the  MSU  Group. 

MSU's  method  of  distributing 
consolidated  income  tax  liability  among 
the  MSU  Group  and  the  use  of  such 
distrtbutions  as  a  basis  for  each 
company  recognizing  m  its  accounts 
current  and  deferred  income  taxes, 
includbig  hivestinent  Ux  credits  (ITCs), 
is  a  contributory  cause  of  the  disputed 
incoBie  tax  accounting  issue  in  the 
ongoing  SERI  proceeding.  The  method  of 
tax  allocati<ra  osed  by  the  MSU  Group 
withheld  from  SE5(1  certain  amounts  ^ 
cost-free  capital  that  were  distributed  to 
other  companies  in  the  MSU  Group. 
SERI  did  not  recognize  such  cost-free 
capital  when  accruing  AFUDC  during 
the  construction  period  and  when 
calculating  its  return  on  rate  base  when 
tariff  billings  commenced. 

Subsequent  to  the  onset  of  the  ongoing 
SERI  proceeding,  audit  staff  completed 
financial  audits  of  four  other  companies 
in  the  MSU  Group:  Arkansas  Power  & 
Light  Company,  Mississippi  Power  8i 
Li^t  Company,  Louisiana  Power  &  Light 
Company  and  New  Orleans  Public 
Service  Compmy.  The  audit  staff, 
consistent  with  its  position  in  this 
proceeding,  has  taken  the  position  that 
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>  ^r^B  Eoeisy  Rtsources,  Inc.  39  FERC  1  n. 
38S(tSB7). 


*  System  Enerar  RMowces,  Inc..  40  VERC 1  SI, 
249  (1967). 

»  The  other  wholly-owned  tab«idiarie«  ol  MSU 
are:  Mississippi  Power  &  Light  Company;  Louisiana 
Power  &  Ught  Compmy:  Arkansas  Power  S  Light 
Compwy;  New  Orltau  Pablic  Ssrvfce,  Inc.;  atxl 
MSU  SjwtMB  SwvicM  faic. 


these  companies  also  have  not  complied 
with  the  Commission's  accounting 
requirements  for  recording  income  tax 
expense.  Audit  staff  asserts  that  these 
companies  have  impropedy  recognized 
ITCs  that  were  not  realized  on  the 
consolidated  income  tax  returns,  and 
thereby  overstated  the  amounts  of 
acciuBulated  deferred  ITCs  recorded  in 
their  accounts  and  financial  reports  to 
the  Commission. 

In  Arkansas  Power  &  Light  Company, 
Kfississippi  Power  &  Li^t  Company, 
and  Louisiana  Power  &  Light  Company, 
the  Commission  issued  letter  orders 
noting  that  the  issue  involving  the 
accounting  for  income  tax  benefits  and 
unused  investment  tax  credits  will  be 
resolved  in  a  separate  proceeding.*  In 
New  Orleans  PubUc  Service  Company, 
the  Chief  Accountant  issued  a  letter 
order  noting  NOPSI's  disagreement  with 
audit  staff  concerning  NOPSI's  recording 
of  unused  investment  tax  credits,  and 
referred  that  issue  to  the  Commission 
for  separate  action.*  In  all  four 
proceedings,  this  issue  affects  affiliated 
service  company  biBings  to  each 
company  bom  MSU  System  Services 
Inc.,  and  affiliated  fuel  company  billings 
to  each  company  from  System  Fuels, 
Inc.  Because  audit  staff  is  in  the  process 
of  con^leting  its  reports  on  the 
examinations  of  these  affiliated 
companies,  the  Commission  and  the 
Chief  Accountant  reserved  approval  of 
each  company's  accounting  for  costs  by 
MSU  System  Services  Inc.,  and  System 
Fuels,  Inc..  pending  the  completion  of 
audit  staffs  reports  and  the  mstant 
proceeding. 

Discussion 

The  Commission  finds  that  the  income 
tax  issue  in  the  ongoing  SERI  proceeding 
in  Docket  Na  FA8e-19-001  shouU  be 
addressed  in  Vhase  II  of  Docket  No. 
FA86-19-001,  and  expanded  to  inclnde 
an  investigation  into  the  accounting 
methods  used  by  other  companies  in  the 
MSU  Croup.  First,  the  tax  allocation 
policies  that  are  at  issue  in  the  ongoing 
SERI  proceeding  are  also  followed  by 
other  members  of  the  MSU  Ckoup. 
Second,  a  complete  record  of  the  effects 
of  the  method  of  allocating  consolidated 
income  tax  liability  to  members  of  the 
MSU  Group  is  necessary  to  decide  the 
tax  allocation  question  at  issue  in  the 
ongoing  proceeding.  The  Commission 
needs  to  consider  the  effects  of  the 
recording  of  the  unused  ITCs  by 


*  Arkansas  Power  ft  Light  Conpany,  Docket  No. 
FA8&-58-ogO;  MiMi«ai|ipi  Power  ft  Ugfat  CoBpany. 
Docket  No.  FASS-SS-OOa  Louisiana  Power  ft  Light 
Company.  Docket  No.  FA8e-e»-000. 

•  New  Orleans  PubMc  Service  Company,  Docket 
No.  FA87-3S-000  (isMied  April  20, 1968). 


Arkansas  Power  &  Light  Company, 
Mississippi  Power  &  Light  Company, 
Louisiana  Power  &  Light  Company  and 
New  Orleans  Public  Service  Company.  _ 
Thus,  the  above  jurisdictional 
companies  need  to  be  parties  to  the 
ongoing  proceeding.  Third,  resolving  the 
issue  of  the  tax  allocation  policies  used 
by  the  MSU  Group  in  one  proceeding 
would  be  admiiristratively  efficient. 
Fourth,  it  is  necessary  to  resolve  this 
issue  on  a  timely  basis  in  order  to 
address  the  possibility  of  significant  rate 
refunds  horn  SERI,  and  to  resolve  issues 
which  arise  fiom  recording 
approximately  $300  million  of  unused 
ITCs  on  the  financial  statements  of  the 
MSU  Group. 

Accordingly,  the  above  described 
issues  are  severed  from  the  ongoing 
proceeding  and  are  to  be  addressed  in 
Phase  II  of  Docket  No.  FA88-19-001. 

Any  interested  person  seeking  to 
participate  in  Phase  II  of  Docket  No. 
FA86-19-001  shall  file  a  protest  or  a 
motion  to  intervene  pursuant  to  Rules 
211  and  214  of  tiie  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214  (1987))  no  later  tiian 
May  24. 1988. 

The  Commission  Orders: 

(A)  The  above  described  issues 
involving  the  accounting  for  income  tax 
benefits  and  investment  tax  credits  and 
as  set  forth  in  Docket  Nos.  FA86-19-001, 
FA85-58-000,  FA85-65-000,  FA86-e3- 
000  and  FA87-23-000  wrill  be  addressed 
in  Phase  11  of  Docket  No.  FA86-19-001. 

P)  System  Energy  Resource,  Inc 
Arkansas  Power  &  Light  Company, 
Mississippi  Power  *  Light  Company, 
Louisiana  Power  &  Light  Company,  and 
New  Oleans  Public  Service  Company 
are  hereby  made  parties  to  the 
proceeding  in  Phase  11. 

(C)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  the 
Federal  Power  Act,  particularly  sections 
205,  206,  and  301  thereof,  and  pursuant 
to  the  Commission's  Rules  of  Practice 
and  Procedure  and  the  regulations  imder 
the  Federal  Power  Act  (18  CFR  Chapter 
I),  a  pubhc  hearing  shall  be  held 
concerning  the  appropriateness  of  the 
accounting  practices  of  the  MSU  Group 
as  discussed  above. 

(D)  A  Presiding  Administrative  Law 
Judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  prehearing  conference  in 
Phase  II  of  this  proceeding,  to  be  held 
within  approximately  20  days  of  the 
date  of  this  order,  in  a  hearing  room  of 
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the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE..  Washington.  DC  20428.  The 
Presiding  Judge  is  authorized  to 
establish  procedural  dates  and  to  rule 
on  all  motions  (except  motions  to 
dismiss)  as  provided  in  the 
Commission's  Rules  of  Practice  and 
Procedure. 

(E)  The  Acting  Secretary  shall 
promptly  publish  this  order  in  the 
Federal  Register. 

By  the  Commission. 
Lotoarwfcell, 
Acting  Secretary. 

{FR  Doc.  88-10257  Filed  S-8-«8:  ft45  am] 
\  coem  wm-t-m 


[Docket  No.  RP8S-1 15-000] 

Texas  Qas  TransmisskHi  Corp.; 
Propo— d  Cttanges  in  FERC  Qas  Tariff 

May4.18e& 

Talce  notice  that  on  April  29, 1988, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  its  FERC 
Gas  Tariff,  Original  Volume  No.  2-A. 
and  changes  to  its  FERC  Gas  Tariff. 
Original  Volume  No.  1,  Original  Volume 
No.  2  and  Original  Volume  No.  3.  The 
proposed  changes  would  increase 
revenues  from  jurisdictional  sales  and 
services  by  approximately  $85  million, 
exclusive  of  the  recovery  of  payments 
made  in  lieu  of  take-oi^pay  obligations, 
based  on  the  twelve-month  poiod 
ended  January  31, 1988.  as  adjusted, 
compared  wiUi  the  underlying  rates.  The 
underiyinig  rates  are  the  base  tariff  rates 
as  set  forth  on  Texas  Gas'  FERC  Gas 
Tariff.  Original  Volume  No.  1.  Substitute 
Eleventh  Revised  Sheet  No.  la  effective 
February  1, 1968,  plus  the  current 
purchased  gas  adjustment 

Texas  Gas  states  that  the  adjustment 
in  rates  are  attributable  to: 

(1)  Revised  system  rate  design 
quantities: 

(2)  Increases  in  operating  expense; 

(3)  Increase  in  rate  of  return  and 
related  taxes;  and 

(4)  The  recovery  of  payments  made  in 
lieu  of  take-or-pay  obligations. 

Texas  Gas  requests  an  effective  date 
of  November  1, 1988.  for  the  proposed 
Tariff  Sheets.  Texas  Gas  farther  states 
that  it  has  served  copies  of  this  filing 
upon  the  company's  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commissitm.  825 
North  Capitol  Street  NE..  Washington. 
DC  20428.  In  accordance  with  Rule  2.14 


and  2.11  of  the  Commission's  Rules  of 
Practice  and  Procediu*  (18  CFR  385.211 
and  385.214).  AH  such  motions  or 
protests  should  be  filed  on  or  before 
May  11. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  Uie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  Casfaell 
Acting  Secretary. 
(FR  Doc.  88-10273  nied  5-6-88;  8}4S  am] 

BHJJNQ  OOOC  SriT-OI-H 

[Docket  Na  RP88-6a-004] 

TranscontifMntal  Qas  Pipa  Una  Corp.; 
Complianca  Tariff  Fling 

May  4. 1988. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco) 
tendered  for  filing  on  April  29, 1988 
certain  revised  tariff  sheets  included  in 
Appendix  A  attached  to  the  filing.  Such 
sheets  are  to  become  effective  May  1. 
198& 

Transco  stales  thatthe  purpose  of  its 
tariff  filing  is  to  revise  tlRTates  and 
tariff  provisions  related  to  the  recovery 
of  proiducer  buyout  and  bnydown  costs 
which  were  included  in  Transco's  fiUing 
of  March  1, 1988  in  Docket  No.  RP66-88. 
Such  revisions  are  being  made  to 
comply  with  Ordering  Paragraphs  (E). 
(F),  and  (I)  of  the  Commission's  Order 
dated  March  31, 1988.  Transco  further 
states  that  it  has  satisfied  the  remaining 
conditions  of  the  Commission's  Mardi 
31. 1988  order  required  for  a  May  1. 1988 
effective  date,  namely,  the  acceptance  of 
its  blanket  certificate  under  Part  284, 
Subpart  G,  of  the  Regulations  (issued 
April  29, 1988  in  Docket  No.  CP8e-328- 
000). 

"Transco  also  states  that  copies  of  the 
instant  filing  are  being  mailed  to  its 
jurisdictional  customers,  state 
commissions  and  interested  parties.  In 
accordance  with  the  provisions  ot 
i  154.16  of  the  Commission's 
Regulations,  copies  of  this  filing  are 
available  for  public  inspection  during 
regular  business  hours,  in  a  convenient 
form  and  place  at  Transco's  main  office 
at  2800  Post  Oak  Boulevard  in  Houston. 
Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  compliance  tariff  filing 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  WasU^ton.  DC 


20426,  in  accordance  with  Rule  211  and 
Rule  214  of  the  Commission's  Roles  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  11, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.Caaiien. 
Acting  Secretary. 

[FR  Doc.  88-10280  nied  5-6-88;  ft46  am] 
BKXBM  OOOC  srir-ot-it 


ENVIRONMENTAL  PROTECTION 
AQENCY 

IFRL-3378-7] 

Hazardous  Waste  (RCRA);  Integrated 
Training  and  Technical  Assistencs 
InMativs 

AOCNCV:  Environmental  Protection 
Agency. 

ACTION:  Extension  of  Grant  Application 
Deadline.  •  -    .  . 

RCRA  Integrated  Training  and 
Tedmical  Assistance  Program:  (Ori^nal 
FR  Notice  January  22. 1968.  VoL  53.  No. 

14,  pg.  1836-37).  ,?     . 

Hie  deadline  for  submissiOii  of  grant 
applications  by  States  under  the  RCRA 
Integrated  Training  and  Technical 
Assistance  (RTTTA)  Program  (53  FR 
1836-37.)  is  extended  by  10  days  (from 
May  15, 1988)  to  May  25, 1968  (i.e.. 
postmarked  by  May  25. 1968).  This 
extension  is  being  provided  to  allow    ' 
States  additional  time  to  coordinate 
with  the  various  agencies,  institutions, 
etc  which  may  be  taking  an  active  role 
with  the  regulatory  agency  in 
accomplishing  RTTTA  Program  goals.  No 
further  extensions  will  be  available. 

POM  nmrHSR  infoiimation  contact: 
Kate  Connors.  Office  of  Solid  Waste  and 
Emergency  Response  (WH-S62A).  Office 
of  Pr^am  Management  and 
Technology,  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington,  DC  2046a  (202)  475-9829. 

SUPPLCMtNTANV  mPOMNATION: 

Applicants  are  reminded  Uiat  this 
program  is  eligible  for 
intergovernmental  review  under 
Executive  Order  12372  and  Is  subject  to 
the  review  requirements  of  section  204 


of  the  Demonstration  Cities  and 
Metropolitan  Development  Act 

T.MidiaaiTaimi. 

Director.  Cross-Media  Anafysia  Staff. 
May  2. 1988. 
Tliopus  W.  Devina, 

Director,  Office  of  Program  Management  and 

Technology. 

May.  2. 1988. 

[FR  Doc.  88-10217  Filed  5-6-88;  8:45  am] 

BILUNQ  cow  (SW-SD-a 

IOPTS-00091;  nlL-337«-»I 

Blotschnotegy  Sdsncs  Advisory 
Committee;  Open  Meeting 

agency:  &ivtaionmental  Protection 
Agen<y  (EPA). 

action:  Notice  of  open  meeting. 

summamy:  There  will  be  a  1-day  meeting 
of  the  Biotechnology  Science  Advisory 
Committee.  The  meeting  will  be  open  to 
the  public.  The  Committee  will  be 
informed  of  and  discuss  issues 
associated  with  rulemaking  for 
biotechnology  within  the  Offices  of 
Toxic  Substances  and  Pesticide 
Programs.  "The  Committee  will  also 
discuss  confidentiality  issues  and  be 
informed  of  recent  product  reviews.  A 
status  report  will  be  presented  to  the 
conunittee  highlighting  an  upcoming 
conference  sponsored  by  EPA,  USDA. 
and  FDA  to  discuss  scientific  issues  and 
safety  assessment  considerations  for 
transgenic  plants. 

DATES:  The  meeting  will  be  held  on 
Monday,  May  23, 1988,  starting  at  10 
a.m.  and  ending  at  approximately  5  p.m. 

ADDllESS:  The  meeting  will  be  hekl  at: 
The  Grand  Hyatt  Hotel.  1000  H  St.,  NW., 
Washington.  DC  20001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Environmental  Protection  Agency,  The 
TSCA  Assistance  Office.  Office  of 
Pesticides  and  Toxic  Substances  (TS- 
799),  401  M  St,  SW.  Washington.  DC 
20460,  (202-654-1404). 

SUPPLEMEHTANT  MFORafATNMH: 

Attendance  by  the  poblic  will  be  limited 
to  available  space.  The  TSCA 
Assistance  Office  will  provide 
summaries  of  the  meeting  at  a  later  date. 

Dated:  May  4. 1988. 
Victor ).  iOoua. 

Acting  AssiBtant  Adminietratorfor  Petticidaa 

and  Toxic  Substances. 

[FR  Doc.  88-10313  Filed  5-6-88;  8:45  am) 


[OPP-ia077i;  FRL-SSTS-f) 

Receipt  of  an  Application  for  a 
Spedflc  Exsmptton  To  Uss  Avsrmsctin 
Bi;  SoHcttatlon  of  Public  Comment 

aqcnct:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Calffomia 
Department  of  Food  and  Agriculture 
(hereafter  referred  to  as  the 
"Applicant^  for  use  of  avermectin  Bi 
(Agrimec  0.15  EC  Miticide/Insecticide'^ 
to  control  two-spotted  spider  mites 
(Tetranychus  urticae]  and  European  red 
mites  [Panonychus  ulmi)  on  21,500  acres 
of  pears  in  California.  Avermectin  Bi 
(CAS  63AB)  contains  a  mixture  of 
avermectins  containing  >  80% 
avermectin  Bi,  (5-0-demethyl  avermectin 
Ai  J  and  <  20%  avermectin  Bi^  (5-0- 
demethyl-25-de(l-methylpropyl-25<l- 
methylethyl)avermectin  AiJ.  In 
accordance  with  40  CFR  16624,  EPA  is 
soliciting  comment  before  making  the 
decision  whether  or  not  to  grant  this 
specific  exemption  request 
DATE:  Comments  must  be  received  on  or 
before  May  16. 1088. 
ADDRESSCS:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OHP-180778'"  should  be 
submitted  by  mail  to: 
Information  Services  Section,  Program 

Management  and  Support  Divinon 

(TS-757C).  Office  of  Pesticide 

Programs,  Environmental  Protection 

Agency.  401 M  Sti^et  SW., 

Wa^ii^on,  DC  20460 
In  person,  bring  comments  to:  Room  246, 

Crystal  Mall  #2, 1921  Jefferson  Davis 

Highway,  Arlington,  VA. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information  (CBI)." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  contain 
CBI  must  be  submitted  for  inclusion  in 
the  public  record.  Information  not 
marked  confidential  may  be  disclosed 
publicly  by  EPA  without  prior  notice  to 
the  submitter.  All  written  ccHnments  will 
be  available  for  inspection  in  Room  246 
at  the  address  given  above  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTNCR  INFORMATION  CONTACT: 

By  mail:  Libby  Pemberton,  Registration 
Division  (TC-7d7C).  Office  of  Pesticide 
Programs,  Environmental  Protection 


Agency.  401  M  Street  SW., 
Washington.  DC  204ea 
Office  location  and  telephone  number 
Room  716,  Crystal  Mall  #2. 1921 
Jefferson  Davis  Highway,  Arlington. 
VA  (703)-557-1806). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p).  the  Administrator  may, 
at  his  discretion,  exempt  a  State  agency 
from  any  provisions  of  FIFRA  if  he 
determines  that  emergency  conditions 
exist  which  require  such  exemption. 

The  Applicant  has  requested  the 
Administrator  to  issue  a  specific 
exemption  for  the  use  of  avermectin  B|, 
manufactured  as  Agrimec  0.15  EC 
Miticide/Insectidde™,  by  MSD  AGVET, 
a  division  of  Metck  &  Co.,  Ina.  on  pears 
in  California.  No  tolerances  have  been 
established  for  avermectin  Bi  on  any 
raw  agricultural  commodities. 

Information  in  accordance  with  40 
CFR  Part  166  was  submitted  as  part  of 
this  request  The  AppUcant  proposes 
product  per  acre  per  application.  A 
maximum  of  two  applications  will  be 
made  f>er  crop  season.  Applications 
would  be  made  through  October  31, 
1988. 

Hie  Applicant  indicates  that  the 
percent  control  with  regtstered 
alternatives  has  been  steadily 
decreasing  over  the  past  five  years. 
Those  products  include  hexakis, 
amitraz,  dicofol.  chinomethionat  foliar 
spray  oil,  formetanate,  and  propargite. 

llie  Applicant  indicates  that  witiiout 
adequate  control  of  the  mites  economic 
losses  expected  could  total  over  $6 
million. 

"This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  that  the  Agency  publish 
notice  in  the  Federal  Register  and  solicit 
public  comment  on  an  application 
involving  the  first  food  use  of  a 
pesticide.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Program  Management 
and  Support  Division  at  the  address 
above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period. 

Dated:  April  28, 1988. 
Edwin  P.  Tinsworth. 

Director.  Registration  Division,  Office  of 

Pesticide  Programs. 

PH  Doc.  88-10218  Piled  5-6-88: 8:45  am] 
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{OPP-1«0777;  FRL-337»-4) 

Racaipt  Of  Applications  for  Spadfic 
Examptiona  to  uaa  Clofantailna; 
Solicitation  of  Public  Commant 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  received  specific 
exemption  requests  from  the  Maryland, 
New  Hampshire,  and  North  Carolina 
Departments  of  Agriculture  (hereafter 
referred  to  individually  by  State  or 
collectively  as  "Applicants")  for  use  of 
the  unregistered  active  ingredient 
clofentezine  (3, 6-bi8  (2-chlorophenyl>l, 
2, 4, 5-tetrazine)  to  control  European  red 
mites  and  (in  New  Hampshire)  two 
spotted  spider  mites  on  apples.  In 
accordance  with  40  CFR  166.24,  EPA  is 
soliciting  comment  before  making  the 
decision  whether  or  not  to  grant  these 
specific  exemption  requests. 
DATE  Comments  must  be  received  on  or 
before  May  16, 1988. 
AOORCSS:  Three  copies  of  written 
comments,  bearing  the  identifying 
notation  "OPP-180777,"  should  be 
submitted  by  mail  to: 
Information  Services  Section,  Program 

Management  and  Support  Division 

(TS-757C),  Office  of  Pesticide  ' 

Programs,  Environmental  Prc^ectian 

Agency.  401  M  Stiaet  SW., 

Wash^on,  DC  20460 
In  person,  bring  comments  to:  Room  246, 

CM#2, 1921  Jefferson  Davis  Highway, 

Arlington.  VA. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information  (CBI)." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  conunent  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
inspection  in  Room  246  at  the  address 
given  above  from  8  a.m.  to  4  p.m., 
Monday  through  Friday  excluding  legal 
holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Libby  A.  Pemberton, 
Registration  Division  (TS-767  C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  Street  SW..  Washinston,  DC  20460. 

Office  location  and  telephone  number 
Room  716A,  CM#2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  (703)- 
557-180Q. 


SUPPLEMCNTARY  MRNIMATION:  PUTfoant 

to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodentidde  Act  (FIFRA) 
(7  U.S.C.  laOp),  the  Acbninistrator  may, 
at  his  discretion,  exempt  a  State  agency 
from  any  registration  provision  of  FIFRA 
if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption. 

The  Applicants  have  requested  the 
Administrator  to  issue  specific 
exemptions  to  permit  the  use  of  the 
unregistered  active  ingredient, 
clofentezine,  available  as  the  pesticide 
product  Apollo,  manufactured  by  Nor- 
Am  Chemical  Company,  to  control 
European  red  mitea  and  (in  New 
Hampshrie)  two  spotted  spider  mites  on 
apples. 

Information  in  acoordance  with  40 
CFR  Part  166  was  submitted  as  part  of 
these  requests. 

Maryland  has  requested  authorization 
to  make  one  complete  or  two  "alternate 
row  middle  spray"  applications  with 
Apollo.  A  maximum  of  eight  ounces  of 
formualted  product  (0.25  pound  active 
ingredient)  is  proposed  to  be  applied  per 
acre  by  ground  equipment  as  a  dilute  or 
concentrate  spray.  The  time  of  treatment 
extends  until  45  days  before  harvest. 

New  Hampshire  has  requested 
authorization  to  make  one  application 
using  up  to  eight  ounces  of  formulated 
product  (0.2S  pound  active  ingredimt] 
per  acre.  Optimal  applioation  time  is  at 
first  or  second  cover  which  is  expected 
in  late  May  or  early  June.  No 
applications  will  take  place  affer  June 
30. 

North  Carolina  has  requested 
authorization  to  make  one  application 
using  up  to  four  ounces  of  formulated 
product  (0.125  pound  active  ingredient) 
per  acre  by  ground  equipment  as  a 
dilute  or  concentrate  spray.  Application 
time  is  from  tight  cluster  to  within  45 
days  of  harvest.  Requested  expiration 
date  is  November  15. 

Maryland  proposes  to  treat  a 
maximum  of  5,000  acres  of  apples.  A 
maximum  of  1.250  gallons  of  product 
would  be  needed  under  the  proposed 
exemption. 

New  Hampshire  proposes  to  treat  a 
maximum  of  1,200  acres  of  apples 
throughout  the  state.  A  maximum  of  75 
gallons  of  Apollo  will  be  needed. 

North  Carolina  proposes  to  treat  a 
maximum  of  14,531  acres  of  apples.  A 
maximum  of  227  gallons  of  ApoUo  will 
be  needed. 

The  Applicants  claim  that  European 
red  mites  and  (in  New  Hampshire)  two 
spotted  spider  mites  have  developed 
resistance  to  Plictran  (cyhexatin)  and 
Kelthane  (dicofol)  which  historically  has 
been  used  for  control  of  mites.  Similar 
resistance  also  exists  to  the  related 


organo-tin  acaridde,  Vendex  (febutatin- 
oxide).  Other  acaricides  such  as 
demeton,  foremetanate  jiydrochloride, 
oxamyl  and  propargite  are  not  effective, 
toxic  to  beneficials  or  otherwise  not 
appropriate  for  mite  control  at  various 
tiineB. 

The  Applicants  state  that  the  result  of 
not  having  an  effective  control  of  these 
mites  woiiJd  be  decreased  fruit  size,  loss 
of  fruit  set  and  reduced  friiit  quality. 
Maryland  estimates  that  losses  of  up  to 
$1.3  million  in  gross  revenues  for 
Maryland  apple  growers  will  result  if 
Apollo  is  not  available  for  use  in  1988. 
New  Hampshire  apple  growers  would 
experience  an  approximate  $60,000  loss 
without  use  of  Apollo  this  year. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  applications 
themselves.  The  regulations  governing 
section  18  require  ^at  the  Agency 
publish  notice  in  the  Federal  Register 
and  solicit  public  comment  on 
applications  involving  an  unregistered 
active  ingredient.  Accordingly, 
interested  persons  may  submit  written 
views  on  this  subject  to  the  Program 
Management  and  Support  Division  at 
the  address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period. 

Dated:  April  2«i.lOM. 
Edwin  F.  Tlnsworth, 

Director,  Regiatmtion  Division,  Office  of 
Pesticide  Programs. 
[PR  Doc.  8S-10219  Filed  5-6-88;  8:45  am] 
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(OPTS-140095;  FRL-3376-3] 

Accaaa  to  Confidential  Business 
Inf onnation  by  ttia  Cadmua  Group, 
Dynamac  Corp^  and  icair  Ufa  Syatama 

AOCNCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  authorized  its 
contractor.  The  Cadmus  Group,  and  The 
Cadmus  Group's  subcontractors, 
Dynamac  Corporation  and  ICAIR  Life 
Systems,  for  access  to  information 
which  has  been  submitted  to  EPA  under 
all  sections  of  the  Toxic  Substances 
Control  Act  (TSCA).  Some  of  the 
information  may  be  claimed  or 
determined  to  bie  confidential  business 
information  (CBI). 

DATE  Access  to  the  confidential  data 
submitted  to  EPA  will  occtir  no  sooner 
than  May  23. 1988. 
TOR  PURTMm  mrORMATION  CONTACT: 

Michael  M.  Stahl,  Acting  Director,  TSCA 
Assistance  Office  (TS-799).  Office  of 


Toxic  Substances,  Environmental 
Protection  Agency,  Room  EB-44. 401 M 
Street  SW..  Washington,  DC  20460  (202- 
554-1404). 

SUPPLCMCNTARY  MTORMATION:  Under 
TSCA,  EPA  must  determine  whether  the 
manufacture,  processing,  distribution  in 
cotauneroe,  use,  or  disposal  of  certain 
chemical  substances  or  chemical 
mixtures  may  present  an  unreasonable 
risk  of  injury  to  human  health  or  the 
environment.  New  chemical  substances, 
i.e.,  those  not  listed  on  the  TSCA 
Chemical  Substances  Inventory,  are 
evaluated  by  EPA  under  section  5  of 
TSCA.  Existing  chemical  substances, 
i.e.,  those  listed  on  the  TSCA  Inventory, 
are  evaluated  by  the  Agency  under 
sections  4,  6,  and  8  of  TSCA. 

Under  contract  number  68-01-7363, 
EPA's  confractor  The  Cadmus  Group 
(CAD),  375  Concord  Avenue,  Belmont, 
MA  and  its  subcontractors  Dynamac 
Corporation  (DYN),  Djmamac  Building, 
11140  Rockville  Pike,  Rockville,  MD:  and 
ICAIR  Ufe  Systems  (ILS).  1725  Jefferson 
Davis  Highway,  Arlington.  VA,  will 
assist  tlie  Office  of  Policy,  Planning,  and 
Evaluation's  Chemical  and  Statistical 
Policy  Division  in  the  analysis  of  data 
collected  under  TSCA  for  Uie  purpose  of 
evaluating  agency  policies,  regulations, 
administrative  actions,  and  regulatory 
activities. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  under  contract 
number  68-01-7363,  CAD,  DYN  and  ELS 
will  require  access  to  CBI  submitted  to 
EPA  under  TSCA  to  perform 
successfully  the  duties  specified  under 
the  contract  CAD,  DYN,  and  ILS 
personnel  will  require  access  to 
information  submitted  under  all  sections 
of  TSCA.  Some  of  the  information  may 
be  claimed  or  determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform  all 
submitters  of  information  under  all 
sections  of  TSCA  that  EPA  may  provide 
CAD.  DYN,  and  ILS  access  to  these  CBI 
materials  on  a  need-to-know  basis.  All 
access  to  TSCA  CBI  under  this  contract 
will  take  place  at  EPA  Headquarters  or 
at  the  contractor  and  subcontractor  sites 
identified  above.  Upon  completing 
review  of  the  CBI  materials  under  the 
contract,  CAD,  DYN,  and  ILS  will  return 
all  transferred  materials  to  EPA. 

Clearance  for  access  to  TSCA  CBI 
imder  this  contract  is  scheduled  to 
expire  on  September  30, 1989. 

CAD,  DYN,  and  ILS  have  been 
authorized  for  access  to  TSCA  CBI  at 
their  facilities  under  the  EPA 
"Contractor  Requirements  for  the 
Control  and  Security  of  TSCA 
Confidential  Business  Information" 
security  manual.  EPA  has  approved 
security  plans  prepared  by  CAD,  DYN, 
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and  ILS  and  has  performed  the  required 
inspection  of  their  facilities  and  found 
them  to  be  in  compliance  with  the 
requirements  of  the  manual  Contractor 
personnel  will  be  required  to  sign  non- 
disclosure agreements  and  will  be 
briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBL 

Dated:  May  2, 1988. 
Cluries  L  Elkina, 

Director,  Office  of  Toxic  Substances. 
\y9.  Doc.  88-10220  Filed  S-6-«8:  8:45  am] 

BNJJNa  CODE  MW-S0.1I 

[FR  337S-9] 

Water  Pollution  Control;  Final 
Datarmination  of  tlM  Aaaiatmt 
Admlniatrator  for  Watar  Concaming 
the  Russo  Davelopmant  Corporation 
Site;  Carlstadt,  NJ 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  decision  to  prohibit 
the  authorization  of  wetlands  owned  by 
the  Russo  Development  Corporation  for 
the  discharge  of  dredged  or  fill  material 
in  Carlstadt,  New  Jersey. 

summary:  This  notice  of  EPA's  final 
determination  pursuant  to  section  404(c] 
of  the  Clean  Water  Act  to  prohibit 
authorization  of  approximately  52.5 
acres  of  existing,  unauthorized  fill  in 
wetlands  and  prohibit  the  placement  of 
fill  into  an  additional  5  acres  of 
wetlands  owned  by  the  Russo 
Development  Corporation  (Russo)  based 
upon  findings  that  the  discharges  of  fill 
material  into  the  wetlands  have  resulted 
and  would  result  in  unacceptable 
adverse  effects  to  wildlife. 
EFTECTIVE  DATE  The  effective  date  of 
the  final  determination  is  March  21, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT 
Charies  K.  Stark,  Jr.,  Office  of  Wetlands 
Protection,  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW, 
Washington,  DC  20460,  (202)  475-8796. 
Copies  of  EPA's  final  determination 
are  available  for  inspection  in  the  Public 
Information  Reference  Unit  EPA 
Library,  Room  M  2904, 401 M  Street  SW.. 
Washington,  DC  20460  and  the  Marine 
and  Wetlands  Protection  Branch,  EPA 
Region  IL  Jacob  K.  Javits  Federal 
Building.  Room  837,  New  York,  New 
York  10278 

SUPPLEMENTARY  INFORMATION:  Under 
section  404(c)  of  the  Clean  Water  Act 
the  Administrator  of  EPA  has  the 
authority  to  prohibit  or  restrict  the  use 
of  a  site  as  a  disposal  site  for  dredged  or 
fill  material,  after  notice  and 
opportimity  for  public  hearing, 


whenever  he  determines  that  such, 
disposal  will  have  an  unacceptable 
adverse  effect  on  municipal  water 
supplies,  shellfish  beds  and  fishery 
areas  (including  spawning  and  breeding 
areas),  wildlife,  or  recreational  areas. 
Responsibility  for  404(c)  determinations 
has  been  formally  delegated  to  the 
Assistant  Administrator  for  Water. 

In  accordance  with  section  404(c) 
regulations  (40  CFR  Part  231),  EPA's 
Regional  Administrator,  Region  D.  Mr. 
Christopher  Daggett  initiated  section 
404(c)  proceedings  with  respect  to  the 
existing  and  proposed  fill  in  the  Russo 
owned  wetlands  in  Carlstadt,  New 
Jersey.  The  site  (Block  131.1,  Lots  59, 
64.01-74.06,  66.01/02)  is  situated  in  the 
northern  portion  of  the  Hackensack 
Meadowlands,  west  of  the  Hackensack 
River.  Fill  is  in  place  on  approximately 
52.5  acres  and  six  warehouses  have 
been  constructed  on  44  acres  of  that  fill. 
No  construction  has  occiured  on 
approximately  8.5  of  the  52.5  acres. 
Wetlands  and  open  water  remain  on  5 
acres  of  the  site.  It  was  determined  from 
interpretation  of  aerial  photography  and 
on  site  investigations  that  the  52.5  acres 
of  wetlands  that  have  received  fill,  as 
well  as  5  tmfilled  acres  of  wetlands, 
were  comprised  of  a  mixture  of 
emergent  vegetation,  wet  meadow, 
common  reed,  old  field,  and  a  wooded 
stand.  The  site  provided/provides 
valuable  wildlife  habitat  for  a  variety  of 
amphibians,  reptiles,  birds,  and 
mammals.  The  vegetational  diversity 
and  occurrence  of  a  relatively 
uncommon  habitat  for  the  Hackensack 
Meadowlands.  wet  meadow, 
contributed  to  the  site's  wildlife  habitat 
value. 

The  Regional  Administrator's  action 
was  in  response  to  a  notice  by  the  U.S. 
Army  Corps  of  Engineers.  New  York 
District  of  their  intent  to  issue  a  section 
404  permit  to  Russo  which  would 
authorize  the  52.5  acres  of  fill  now  in 
place  and  authorize  the  placement  of  5 
additional  acres  of  fill  on  site  in  order  to 
complete  a  warehouse  complex.  Russo 
proposed  mitigation  for  the  loss  of 
wetlands  values  which  included 
enhancement  of  nearby  (although  not 
delineated)  wetlands  northeast  of  the 
project  site  in  the  Hackensack 
Meadowlands  and  preservation  of  23 
acres  of  wetlands  in  Troy  Meadows  of 
the  Passaic  River  basin.  The  mitigation 
effort  would  provide  a  one-half  to  one 
(enhanced  to  lost)  compensation,  on  a 
value-for-value  basis,  for  the  values  lost 
from  filling  approximately  57.5  acres  of 
wetlands  on  site. 

On  January  19, 1988,  Mr.  Daggett 
forwarded  a  recommended 
determination  to  prohibit  the 
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authorization  of  Uie  Riuso  awaai 
wetlands  as  a  dischai^ge  she  to  EPA 
Headquarters  for  review  and  final 
determination.  The  administrative 
record  was  subsequently  deUveted  to 
headquarters  on  January  21, 188&  Mr. 
Daggett's  recommendation  was  based 
upon  unacceptable  adverse  effects  to 
wildlife. 

EPA's  Assistant  Administrator  for 
Water  considered  the  record  in  this 
case,  public  comments,  information 
received  during  EPA's  public  hearing, 
and  information  provided  by  other 
agencies  and  organizations.  He  also 
consulted  with  Russo,  the  Corps  of 
Engineers,  and  other  knowledgeable 
individuals.  Based  upon  this  review,  the 
Assistant  Administrator  determined  that 
authorizing  the  maintenance  of 
approximately  52.5  acres  of  fill  and  the 
placement  of  additional  fill  into  5  acres 
of  wedands  has  resulted  and  would 
result  in  unacceptable  adverse  effects  to 
wildlife. 

The  record  in  this  case  revealed  that 
the  Russo  tract  was/is  comprised  of  a 
mix  of  wetland  types  and  that  the 
juxtaposition  of  these  wetland  types  to 
each  other  as  well  as  to  adjacent 
wetlands  provided/provide  valuable 
wildlife  habitat  that  is  rare  and 
contributed/omtributes  to  wildlife 
habitat  diversity  within  the  Hackensack 
Meadowlands.  In  addition,  the  Russo 
tract  provided/provides  habitat  for  a 
large  mix  of  ^lecies,  many  of  which  are 
experiencing  population  declines,  that  is 
in  whole  or  in  part  attributed  to  the  loss 
and/or  deterioration  of  habitaL  The 
Assistant  Administrator  concluded  that 
the  Russo  owned  wetlands  did/do 
provide  important  wildlife  habitat  from 
a  site  specific  and  cumulative 
standpoint  and  that  the  existing  and 
proposed  fill  has  destroyed/will  destroy 
this  habitat  thereby  seriously  unpacting 
wildlife.  He  also  concluded  that  these 
impacts  are  such  that  the  diversity  and 
habitat  values  that  were/are  provided 
by  the  Russo  owned  wetlands  should  be 
preserved.  That  is.  there  should  be  no 
net  loss  of  these  wildlife  values  as  a 
result  of  the  fill.  Like  the  Regional 
Administrator,  the  Assistant 
Administrator  concluded  that  the 
offered  mitigation  would  not  offset  the 
significant  wildlife  impacts  identified  m 
the  recommended  and  final 
determinations  and  that  accordiqgly, 
the  existing/proposed  fill  has  resulted/ 
will  result  in  unacceptable  adverse 
impact  to  wildlife  under  section  404(c]  of 
the  aean  Water  Act  Under  the 
authority  delegated  by  the 
Administrator  of  the  Environmental 
Protection  Agency,  the  Assistant 
Administrator  prohibited  audioriaation 


•f  the  RiiHo  owned  weilandB  as  a 
discbwiy  site.  EPA's  action  denies 
Russo  legal  atrtfaorization  for 
appreooBsately  SZ5  acres  of  existii^  BA 
sBd  prriiibits  the  pn^iased  depesttj—  of 
fill  material  on  the  renateii^  «  acwe  of 
wetlands. 

DetM:  Aprn  2B,  1988. 
IWorDavias, 

Acting  Assistant  Admimtratorfor  Walgr. 
(FR  Ooc.  88-10221  Piled  5-6-88;  8:45  nn] 


FEDERAL  DEPOSmNSURANCE 
CORPORATION 

InfcrmationColtection  SutMOitUd  to 
OMBforRavlew 


AOmcv.  Federal  Deposit  faisuranoe 

Corporation. 

action:  Notice  of  information  collection 

submitted  to  OMB  for  review  and 

approval  under  the  Paperworic 

Reduction  Act  of  1980. 

Title  of  information  Collection: 
Consumer  Satisfaction  Survey. 

Background:  bi  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  Chapter 
35).  the  FDIC  hereby  gives  notice  that  it 
has  submitted  to  the  Office  of 
Management  and  Budget  a  request  for 
the  review  and  approval  of  the 
information  collection  system  identified 
above. 

ADDRESS:  Written  comments  regarding 
the  submission  should  be  addressed  to 
Robert  Neal.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503,  and  to  John  Keiper,  Assistant 
Executive  Secretary,  Federal  Deposit 
Insurance  Corporation.  Wa^ington,  DC 
20429. 


:  Comments  on  this  collectioD 
of  information  should  be  submitted  on 
or  before  June  8. 198& 

FOR  HJRTHER  WRMIMATION  contact: 

Requests  for  a  copy  of  the  submission 
should  be  sent  to  John  Keiper,  Assistant 
Executive  Secretary,  Federal  Deposit 
Insurance  Corporation.  Washin^on.  DC 
20429,  telephone  (202)  806^38ia 
SUMMARV:  The  FDIC  is  requesting  C^iB 
approval  to  initiate  an  annual  survey  of 
500  bank  consumer  complainants  to 
obtain  information  concerning  the 
effectiveness  of  FDIC's  complaint 
handling  and  inquiry  system.  Responses 
are  voluntary.  It  is  estimated  ttiat  it 
would  take  the  average  resfKmdait  10 
minutes  to  complete  ^e  questionnaire. 
The  total  annual  burden  of  ail  500 
respondents  would  be  approximately  85 
hours. 


Datsd:MqrS.1888. 
PMsrai  IJepesii  onureaoe  Oofporation. 
Heyle  l^  hooibbob. 
Executive  Secretary. 
[FK  Dee.  8B-iet7«  PHed  S-0-«e;  8:45  am] 
■uaw  eoK  STM-ovn 


FEDERAL  liARimiE  COMMISSION 
AQraQiiwiil(s)  FRsd 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  fiUng  of  the 
followii^  agr«ement(s)  parsaant  to 
section  5  of  die  Stripping  Act  of  1#M. 

interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Coimnission,  1100  L  Sbeet, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  eedi 
agreement  to  the  Secretary,  Federal 
Maritone  Commission,  Washington.  DC 
20573.  within  10  days  after  die  date  of 
the  Fadand  KegMnr.  in  vrhich  dris  notice 
appears.  The  requirements  for 
comments  are  found  in  i  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  conmranicating  widi  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  224-010756-001 

Tide:  Transocean  Terminal  (^erators. 
Inc. 

Parties:  Cavalalr  Corporation.  Oceanic 
Shipping  Company,  Inc. 

Synopsis:  The  amendment  modifies  the 
basic  agreement  to  convert  it  bom  a 
joint  venture  to  a  corporation  under 
the  name  Transocean  Terminal 
Operators.  Inc..  to  provide  terminal 
and  stevedoring  operations  at  die  Port 
of  New  Orleans. 

By  Order  of  die  FMerai  Maritime 
Coonuasioo. 

Dated:  May  4. 1988. 
lOMphCPoUag. 
Secretory. 

[FR  Doc.  88-10172  Filed  S-6-88;  8:45  am] 
SUMO  cooe  nw-oi-ii 


FEDERAL  RESERVE  SYSTEM 

First  Wyoming  BancorporatiOR: 
Acquisnion  of  Company  Engagad  In 
PannlaslbIa  NonlMnkIng  AcflvMas; 
Corracttoo 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  80- 
1609)  published  at  page  2539  <rf  die  issue 
for  Thursday,  January  28, 1968. 

Under  the  I^eral  Reserve  Bank  of 
Kansas  City,  the  entry  for  First 


Wyoming  Bancorporation  is  revised  to 
read  as  follows: 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President]  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  First  Wyoming  Bancorporation, 
Cheyenne,  Wyoming;  to  acquire  50 
percent  of  the  outstanding  common 
stock  of  Item  Processing  Center,  In&, 
Cheyenne,  Wyoming,  and  thereby 
engage  in  providing  data  processing  and 
data  transmission  services  pursuant  to 
§  225.2S(b)(7)  of  die  Board's  Regulation 
Y.  These  activities  will  be  conducted 
throughout  the  United  States. 

Comments  on  this  application  must  be 
received  by  May  25, 198& 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  3,  ISSa 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-10151  Filed  5-6-88;  &4S  am] 

HLUNQ  CODE  6>1»4MI 


Ubarty  National  Bancorp,  Inc^ 
Application  To  Engaga  da  Novo  In 
ParmlssMa  NontMMikIng  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  i  225.23(a)(l] 
of  die  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  die  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  direcdy  or 
thrbugh  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  9  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unbound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Ueu  of  a  hearing, 
identifying  spedfically  any  questions  of 


fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  27, 1986. 

A.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President),  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Liberty  National  Bancorp.  Inc., 
Louisville,  Kentucky;  to  engage  de  novo 
through  its  subsidiary.  Liberty  Financial 
Services,  Inc.,  Louisville,  Kentucky,  in 
selling  insurance,  as  agent  that  is 
directly  related  to  the  extension  of 
credit  by  Company  and  is  limited  to 
ensuring  the  repayment  of  the 
outstanding  balance  due  on  the 
extension  of  credit  in  the  event  of  the 
death,  disability,  or  involuntary 
unemplojrment  of  the  debtor,  pursuant  to 
S  225.25(b](8)(i)  of  die  Board's 
Regulation  Y.  In  addition,  insurance  will 
be  sold  limited  to  ensuring  repayment  of 
the  outstanding  balance  on  such 
extension  of  credit  in  the  event  of  loss  or 
damage  to  any  property  used  as 
collateral  for  the  extension  of  credit  and 
the  extension  of  credit  is  not  more  than 
$ia000  or  $25,000  if  it  is  to  finance  die 
purchase  of  a  residential  manufactured 
home  and  the  credit  is  secured  by  the 
home,  pursuant  to  S  225.25(b)(8)(ii)  of 
the  Board's  Regulation  Y.  'These 
activities  will  be  conducted  in  the  State 
of  Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  3,  lOSa 
James  McAfee. 

Associate  Secretary  of  Uie  Board. 
[FR  Doc.  88-10152  Filed  5-6-88;  8:45  am] 

■UXINO  CODE  S21(M>1-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  88P-0134] 

Cannad  Pinaappla  Deviating  from 
Identity  Standard;  Temporary  Permit 
for  Market  Testing 

aoency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  a  temporary  permit  has  been  issued 
to  Dole  Packaged  Foods  Co.,  a 
subsidiary  of  Castle  &  Cooke,  Inc.,  to 
market  test  a  style  of  pack  of  canned 
pineapple,  designated  as  "whole,"  that 


is  not  provided  for  by  the  U.S.  standard 
of  Identity  for  canned  pineapple  (21  CFR 
145.180(a)).  The  purpose  of  the 
temporary  permit  is  to  allow  the 
applicant  to  measure  consumer 
acceptance  of  the  product 

DATES:  This  permit  is  effective  for  15 
months,  beginning  on  the  date  the  food 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  not  later 
than  August  8, 1988. 

FOR  njRTHCR  INFORMATION  CONTACT 

Howard  A.  Anderson,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-414), 
Food  and  Drug  Administi-ation,  200  C  St. 
SW.,  Washington,  DC  20204.  202-485- 
0109. 

SUFMCMCNTARY  INFORMATION:  In 

accordance  with  21  CFR  130.17 
concerning  temporary  permits  to 
facilitate  market  testing  of  foods 
deviating  from  the  requirements  of  the 
standards  of  identity  promulgated  under 
section  401  of  die  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341),  FDA  is 
giving  notice  that  a  temporary  permit 
has  been  issued  to  Dole  Packaged  Foods 
Co..  50  California  St..  San  Francisco,  CA 
94111. 

The  permit  covers  limited  interstate 
marketing  tests  of  canned,  peeled  and 
cored,  whole  pineapple  packed  in 
pineapple  Juice.  The  test  product 
deviates  itom  die  U.S.  standard  of 
identity  for  canned  pineapple  in 
S  145.180(a)  in  that  die  style  of  pack  is 
whole  pineapple,  a  style  not  provided 
for  by  the  standard.  The  product  meets 
all  requirements  of  the  standard  with 
the  exception  of  this  deviation.  The 
permit  provides  for  the  temporary 
marketing  of  100,000  cases,  each 
containing  12  20-ounce  cans.  The  test 
product  will  be  distributed  in  St  Louis, 
MO,  Des  Moines,  lA,  and  Indianapolis, 
Fort  Wayne,  and  Evansville,  IN. 

The  test  product  is  to  be 
manufactured  at  Dole  Miilippines,  Inc., 
Makati,  Rizal,  Philippines. 

Each  of  the  ingredients  used  in  the 
food  is  stated  on  the  label  as  required 
by  the  applicable  sections  of  21  CFR 
Part  101.  This  permit  is  effective  for  15 
months,  beginning  on  the  date  the  food 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  not  later 
than  August  8, 1988. 

Dated:  April  29. 1988. 
Richard  |.  Rook. 

Acting  Director,  Center  for  Food  Safety  aitd 
Applied  Nutrition. 

[FR  Ooc  86-10188  Filed  5-6-88;  8:45  am] 
■aUNO  coot  4M04MI 
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[OedMlNatTN-OOSC] 

Model  Food  ProtectkMi  Unioodes 
Notice  of  Av^tabiRy  j 

agency:  Food  and  Drag  Administration. 
action:  Notice. 


:  The  Food  and  Drug 
Adnunistration  (FDA)  is  announcing 
that  it  is  maicing  available  for  comment 
the  draft  model  Food  Protection  Unicode 
that  updates  and  combines  the  food 
protection  and  sanitation  provisions 
currently  contained  in  separate  model 
codes  covering  food  service,  food 
vending,  and  retail  food  stores.  FDA  will 
contiBue  to  provide  upon  request  copies 
of  separate  codes,  taken  from  the 
completed  Food  Protection  Unicode,  to 
those  jurisdictions  that  regulate  cHily 
part  of  the  retail  food  induistry.  The 
model  Food  Protection  Unicode  was 
intiated  in  cooperation  with  several 
national  organizations  concerned  with 
retail  food  protection. 
DATE  Comments  by  August  8, 1988. 
AOORCSSES:  A  copy  of  the  draft  model 
Food  Protection  Unicode  is  available  for 
public  review  at.  and  written  comaients 
on  the  draft  may  be  submitted  to,  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62, 5800  Fishers  Lane,  Rockville.  MD 
20857.  Sin^e  copies  of  the  draft  model 
Food  Protection  Unicode  may  be 
obtained  by  contacting  Arthur  L.  Banks 
(address  beknr). 

FOR  RNITHER  INFONMATION  CONTACT: 

Arthur  L  Banks,  Center  ftjr  Food  Safety 
and  Applied  Nutrition  (HFF-342),  Food 
and  Drug  Administration.  200  C  St  SW, 
Washington,  IX:  20204,  202^48&-(n40. 
SUPPLCMeNTARY  INFONMATION:  In  the 
Federal  Regnter  of  April  13. 1987  (52  FR 
11885),  FDA  announced  that  is  was 
plannmg  to  update  Ae  existing  retail 
food  protection  and  sanitation  codes 
and  to  combine  them  into  a  new  model 
Food  Protection  Unicode.  In  that  notice, 
the  agency  supported  the  need  for  such 
action  by  citing  the  problems  with  the 
codes  that  States  have  adopted  in 
response  to  the  model  codes  as  well  as 
the  opportunities  offered  by  a  new 
unified  code  (see  52  FR  11885  for 
complete  discussion).  FDA  is  now 
announcing  that  the  draft  model  Food 
Protection  Unicode  is  available  for 
comment. 

Interested  persons  may,  on  or  before 
August  8, 1988,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  csnunents  regarding  this  notice. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number  found 


in  brackets  in  tiie  heading  of  diis 
docmnent  Received  comments  may  be 
seen  in  the  office  above  between  9  ajn. 
and  4  p.m.,  Monday  through  Friday. 

Dated:  April  28, 1988. 
John  M.  Taylor, 

Associate  Commissioner  for  ftegalatory  l 

Affairs. 

[FR  Doc.  88-10168  Filed  S-e-88:  8:45  am) 

MLLMQ  COOC  4nO-01-M 


Health  Reaourcee  and  Sendees 
Administration 

Advieory  CouncH,  Open  Meeting 

In  accordance  with  section  ie(a)(2)  <rf 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  National  Advisory  body 
scheduled  to  meet  during  the  month  of 
May  1988: 

Name:  National  Advisory  Council  on 
the  National  Health  Service  Corps;  HHS. 

Date  and  Time:  May  23-25, 1988.  &O0 
a.m. 

Place:  Fairmont  Hotel,  Anacondo, 
Montana  59711.  Visits  will  be  made  to 
National  Health  Service  Corps  and 
Indian  Health  Service  sites  in  Billings. 
Big  Timber  and  Deer  Lodge  on  Monday 
and  Tuesday,  May  23  and  24.  No 
transportation  will  be  provided  for 
visitors  and  observers. 

The  meeting  is  open  to  the  publia 

Purpose:  The  Comicil  will  advise  {tnd 
make  appropriate  recommendations  on 
the  National  Health  Service  Corps 
(NHSC)  program  as  mandated  by 
legislation.  It  will  also  review  and 
comment  on  proposed  regolations 
promulfated  by  ^  Secretary  tmder 
provision  of  the  legislation. 

Agenda:  The  agenda  will  include  a 
discussion  of  Indian  Health  Service 
activities,  overafl  NHSC  policies,  budget 
and  other  topics  at  the  pleasure  of  the 
Council. 

Anyone  requiring  information 
regarding  the  subject  Council  should 
contact  Anna  Mae  Voigt,  National 
Advisory  Council  on  the  National 
Health  Service  Corps,  Room  7A-23. 
Paridawn  Building,  5600  Fishers  Lane. 
Rockville,  Maryland  20857.  telephone 
(301)  443-4814. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 
Jadda  E.  Baum. 

Advisory  Committee  Aianageaieat  Officer, 
HRSA. 

[FR  Doa  W-4t234  Filed  fr-fr-aS:  8:4S  am) 


Pul)llc  Health  Service 

Nationai  Commiaaion  on  Orphan 
Diaeaaes;  PubOc  Heetino 

AOCNCV:  Office  of  the  Assistant 
Secretary  for  Health:  HHS. 

action:  Notice. 

StMMAinr:  He  Department  of  Health 
and  Human  Services  (DHHS)  and  the 
Office  of  the  Assistant  Secretary  for 
Health  are  announcing  a  meeting  of  the 
National  Commission  on  Orphan 
Diseases  scheduled  on  June  9  and  10. 
1988. 

DATE  Date,  time  and  place.  Open  Public 
Meeting.  June  9. 1988. 9:00  a.mw-4:00  p.m. 
and  June  10. 1988,  8:30  ajn.-5:00  pjo:, 
Open  Public  Session,  June  9. 1988. 4:00 
p.m.-5:00  p.m.;  Farragut  Square  Room. 
Grand  Hyatt,  1000  H  St.,  NW., 
Washington.  DC  20001.  The  entire 
meeting  is  open  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 

Written  requests  to  participate  in  the 
Open  Public  Session  should  be  sent  to: 
Mary  C.  Custer.  PhX).,  Executive 
Secretary,  National  Commission  on 
Orphan  Diseases,  Office  of  the  Assistant 
Secretary  for  Health.  5600  Fishers  Lane. 
Room  16-38,  Rodcville,  MD  20857,  301- 
443-6156. 

Agenda:  Open  Public  Session 

Interested  persons  may  present  data, 
information  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
Commission  or  on  any  of  the  duties  and 
responsibihties  of  the  Commission  on 
June  9  from  4  p.m.  to  5  p.m.  Those 
desiring  to  make  oral  presentations 
should  notify  the  contact  person  before 
May  27, 1988  and  submit  a  brief 
statement  of  the  information  they  wish 
to  present  to  the  Commission.  The 
request  should  include  the  names  and 
addresses  of  proposed  participants  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments.  Any 
person  attending  the  open  public  session 
who  does  not  request  prior  approval  to 
speak  may  make  an  oral  presentation  at 
the  conclusion  of  the  session,  if  time 
permits,  at  the  diairperson's  discretion. 

Agenda:  Open  Commission  Meeting 

The  Commission  will  review  the  draft 
summary  of  the  public  hearing  held  in 
Dallas,  Texas  on  February  4. 1988.  as 
well  as  an  overall  summary  of  all  four 
public  hearings  held  by  the  Commission 
between  July.  1987  and  February.  1988. 
The  Commission  will  discuss  the  reports 
on  product  and  professional  liability 
issues  and  the  peer  review  process. 
Preliminary  results  of  the  survey  of  rare 
disease  research  activities  of  Federal 


agencies  will  also  be  discussed.  In 
addition,  the  Commission  will  hold 
roimdtable  discussions  with 
representatives  of  private  foundations 
and  rare  disease  volimtary 
organizations. 

SUFPLEMENTARV  INFORMATION:  The 

Commission  meeting  will  be  conducted 
in  accordance  with  the  agenda 
published  in  this  Federal  Register  notice. 
Any  changes  in  the  agenda  will  be 
announced  at  the  beginning  of  the 
meeting. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  the  open 
meeting  may  ascertain  from  the  contact 
person  the  approximate  time  of 
discussion. 

A  list  of  Commission  members  and 
the  charter  of  the  Commission  will  be 
available  at  the  meeting.  Interested 
persons  who  are  unable  to  attend  the 
meeting  may  request  this  information 
frt)m  the  contact  person.  In  addition, 
summary  minutes  of  the  meeting  will  be 
available  upon  request  bom  the  contact 
person. 

This  notice  is  issued  under  10(a)  (1) 
and  (2)  of  the  Federal  Advisory 
Committee  Act.  Pub.  L  92-463  (5  U.S.C 
Appendix  I). 

Dated:  April  29, 1968. 
Robert  B.  Windom. 
Assistant  Secretary  fitr  Health. 
[FR  Doc.  88-10208  Filed  S-e-88;  MS  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-020-08-4212-1S;  AZA-230a5] 

Realty  Action;  Exchange  Of  Public 
Landa,  Maricopa,  CocMse  and  Pima 
Countiea,AZ 

The  following  described  federal  lands 
have  been  determined  to  be  suitable  for 
disposal  by  exchange  pursuant  to 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976. 43  U.S.C. 
171^: 

Gila  and  Salt  River  Base  and  Meriifian. 
Maricopa  County,  Arizona 

Township  6  North,  Range  2  West 
Sec.  4.  Iota  1-4.  incl.,  S%NV4,  S%: 
Sec.  5,  loto  1-4,  inch,  SHNV4.  SV4; 
Sec.  6,  lots  1-7,  IncL,  SV4NEV4. 8EV4NWy4, 

E%SWV«,  SEy4: 
Sec.  7,  lots  1-4,  incL.  EMWVi.  EVi; 
Sec  8,  all: 
Sec.  9,  all: 
Sec.  17,  all; 
Sec.  18,  loU  1-4,  incL,  W^NEV4. 8E%NEV4, 

EV4NWy4,  EV4SEy4. 
Total  acres  4.87843. 


In  exchange  for  the  above  described 
public  lands,  the  United  States  will 
acquire  all  or  part  of  the  below- 
described  private  lands  from  San  Pedro 
Investment  Group,  an  Arizona  General 
Partnership,  or  their  nominee. 

Gila  and  Salt  River  Base  and  Meridian, 
Mohave  County,  Arizona 

Parcel  1(A) 

Lot  3,  the  south  half  of  Lot  4,  the  east 
half  of  the  SW  quarter,  that  portion  of 
the  north  half  of  the  SE  quarter  lying 
west  of  the  west  boundary  of  the 
Southern  Pacific  Railroad  and  that 
portion  of  the  SW  quarter  of  the  SE 
quarter  lying  west  of  the  west  boundary 
of  the  Southern  Pacific  Railroad,  all  in 
section  19.  T.  21  S.,  R.  22  E.,  Gila  and 
Salt  River  Base  and  Meridian.  Cochise 
County.  Arizona. 

Except  all  coal  and  other  minerals  as 
reserved  in  patents  to  said  land. 

Parcel  If BJ 

Lots  2  and  3  and  that  portion  of  Lot  1 
lying  west  of  the  west  boundary  of  the 
Soudiem  Pacific  Railroad  in  section  30, 
T.  21  S.,  R.  22  E.,  Gila  and  Salt  River 
Base  and  Meridian,  Cochise  County. 
Arizona. 

Except  all  coal  and  other  minerals  as 
reserved  in  patents  to  said  land. 

Parcel  2 

The  north  half  of  Lot  4  in  section  19.  T. 
21 S..  R.  22  E.  Gila  and  Salt  River  Base 
and  Meridan,  Cochise  County,  Arizona. 

Except  all  coal  and  other  minerals  as 
reserved  in  patents  to  said  land. 

Parcel  3(AJ 

That  portion  of  the  following 
described  property  lying  east  of  the  east 
line  of  the  Southern  Pacific  Railroad 
Company's  right-of-way: 

The  SW  quarter  of  the  SE  quarter  of 
section  19;  and  Lot  1  of  section  30; 

All  in  T.  21 S.,  R.  22  E.,  Gila  and  Salt 
River  Base  and  Meridian,  Cochise 
County,  Arizona. 

Parcel  3(B) 

That  portion  of  the  north  half  of  the 
SE  quarter  lying  east  of  the  railroad 
right-of-way; 

The  SE  quarter  of  the  SE  quarter,  and 
all  that  portion  of  the  south  half  of  the 
NE  quarter  lying  east  of  the  railroad 
right-of-way  of  section  19; 

The  south  half  of  the  NW  quarter;  the 
west  half  of  Uie  SW  quarter  the  NE 
quarter  of  the  SW  quarter  and  the  NE 
quarter  of  section  20; 

All  in  T.  21  S.,  R.  22  E.,  Gila  and  Salt 
River  Base  and  Meridian.  Cochise 
County,  Arizona. 


Excepting  therefrom  all  the  coal  and 
other  minerals  as  reserved  unto  the 
United  States  of  America. 

Parcel  4(A) 

That  portion  of  the  SE  quarter  of  the 
NE  quarter  of  section  13,  T.  21 S.,  R.  21 
E.,  Gila  and  Salt  River  Base  and 
Meridian,  Cochise  County,  Arizona, 
lying  southerly  of  the  Southern  Pacffic 
Railroad  as  it  existed  on  November  28, 
1966. 

Parcel  4(B) 

The  NE  quarter  of  the  SE  quarter  of 
section  13,  T.  21  S.,  R.  21  £..  Gila  and 
Salt  River  Base  and  Meridian,  Cochise 
County,  Arizona. 

Parcel  4(C) 

Those  portions  of  the  SE  quarter  of 
the  NW  quarter,  the  NE  quarter  of  the 
SW  quarter  and  Lot  2  of  section  18,  T.  21 
S..  R.  22  R.  Gila  and  Salt  River  Base  and 
Meridian,  Cochise  County,  Arizona, 
lying  westerly  of  the  Southern  Pacific 
Railroad  as  it  existed  on  November  28. 
1966. 

Except  all  coal  and  other  minerals  as 
reserved  in  the  patent 

Parcel  4(D) 

Lot  3  of  section  18,  T.  21  S..  R.  22  E.. 
Gila  and  Salt  River  Base  and  Meridian. 
Cochise  County,  Arizona. 

Except  all  coal  and  other  minerals  as 
reserved  in  the  patent. 

Except  that  portion  of  the  SE  quarter 
of  the  NE  quarter  and  NE  quarter  of  the 
SE  quarter  of  section  13,  T.  21  S.,  R.  21 
E..  and  the  NE  quarter  of  the  SW  quarter 
and  Lots  2  and  3  of  section  18,  T.  21 S., 
R.  22  E.,  Gila  and  Salt  River  Base  and 
Meridian,  Cochise  County,  Arizona, 
more  particularly  described  as  follows: 

Beginning  at  a  point  on  the  west  line 
of  said  section  18,  said  point  being  N. 
00*0140'  east  a  distance  of  2,715.21  feet 
fit>m  the  SW  comer  of  said  section  18; 

Thence  N.  89*35'50'  east  a  distance  of 
203.62  feet; 

Thence  N.  79*13'S0'  east  a  distance  of 
708.88  feet  to  a  point  on  the  westerly 
right-of-way  line  of  the  Southern  Pacific 
Railroad; 

Thence  southerly  along  the  arc  of  a 
circular  curve  to  the  right  having  a 
cenfral  angle  of  12'40'40'  and  a  radius  of 
4,631,60  feet  a  distance  of  1,024.83  feet 
along  said  right-of-way; 

Thence  S.  26'44'20'  E.,  a  distance  of 
744.76  feet  along  said  right-of-way  to  the 
south  line  of  said  NE  quarter  of  the  SW 
quarter  of  section  18; 

Thence  S.  89'47'30'  W.,  a  distance  of 
1,793.36  feet  along  said  line  to  the  west 
line  of  said  section  18; 
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Iliaice  N.  88*56'40'  W.,  a  distance  of 
400i)0  feet  along  the  south  Hne  of  the  NE 
quarter  of  the  SE  quarter  of  said  section 
13; 

Thence  N.  07*51'40'  E..  a  distance  of 
364.63  feet; 

Thence  N.  ZTSffZO"  W.,  a  distaoce  of 
314.90  feet: 

Thence  N.  02'13'ao'  W.,  a  distance  of 
150.22  feet: 

Thence  N.  24*21'40'  E.,  a  distance  of 
302.02  feet; 

Thence  N.  12*32'40'  E.,  a  distance  of 
436.16  feet; 

Thence  S.  71'ie'OO'  E..  a  distance  of 
297.21  feet  to  the  Point  of  Begfaining. 

Parcel  5(A)  j 

The  SW  quarter  of  section  17;  the  SW 
quarter  the  SW  quarter  of  the  NE 
quarter;  and  those  portions  of  the  SE 
quarter  of  the  NW  quarter  and  the  NE 
quarter  of  the  SW  quarter  of  section  18. 
T.  21  S..  R.  22  E..  Gila  and  Salt  River 
Base  and  Meridian,  Cochise  County, 
Arizona,  lying  easteriy  of  the  Southern 
Pacific  Railroad  Transportation 
Company  right-of-way  as  it  existed  OD 
November  2&  1966. 

Excepting  all  the  coal  and  other 
minerals  as  more  fully  set  forth  and 
reserved  in  the  patent  to  the  United 
States  of  America. 

PanxlSCBt 

Those  portions  of  Lots  2  and  3  of 
section  18.  T.  21  S.,  R.  22  E.,  Gila  and 
Salt  River  Base  and  Meridian.  Cochise 
County,  Arizona,  lying  easteriy  of  the 
Southern  Pacific  Raikoad 
Transportation  Company  right-of-way 
as  it  existed  on  Novesiber  28. 1986. 

Parcel  5(C) 

Lot  1  of  section  18.  T.  21  S..  R.  22  £., 
Gila  and  Salt  River  Base  and  Meridian, 
Cochise  County,  Arizona. 

Except  all  oil,  gas  and  other 
hydrocartmas  and  all  other  minerals  of 
whatever  kind  of  character,  whether 
now  known  to  exist  or  hereafter 
discovered  (it  being  intended  that  the 
word  "minerals"  as  used  herein  shall  be 
defined  in  the  broadest  sense  of  the 
word  and  shall  include,  but  not  be 
limited  to,  oil,  gas,  other  hydrocarbons, 
sand,  gravel,  stone,  pumice,  pumicite, 
cinders,  clay  and  all  other  common 
materials  and  all  other  mineral 
substances  and  products,  both  metallic 
and  nomnetallic,  solid  or  liquid  or 
gaseous)  as  more  fully  set  forth  and 
reserved  in  deed  recorded  November  2. 
1984  in  Docket  1808.  page  565. 

Parcel  6(A)  I 

T,19  S.,  R.  16  E.,  GHa  and  Salt  River 
Base  and  Meritian,  Ariaona 
Sec.  17.  SWV^SW^4SW%NWV4,  E\% 


E%swy4NW%.  ffi%Nwy«.  NEy4 
Nwy4sw%.  sv4Nw%swy4.  nev4 

SW%; 

Se&  18.  svu«viNwy4.^y4Nwy4 

NE%NW%.  S%NEy4NEy4NWy4. 
SEy4NW%.  NEy4SW%.  S%N% 
SEV^. 

Parcel  8(B) 

T.  19  S.,  R.  16  E.,  Gila  and  Salt  River 

Base  and  Meridian,  Arizona 
Sec.  18,  W>4  ArgOMHt  Patented 

Miniqg  Claim  (SWV^SEl^  WVfcSEV4 

SBlfcX 
Sec.  19.  Colchis  Patented  Placer 

MiBing  Claim  (E)tf4WM,  NEVi 

SW%). 

Parcel  7(A) 

T.  lf&.  R.  16  E..  Gila  and  Salt  River 
Base  and  Meridian,  Arizona 
Sec.  15.  All  that  part  of  WV^WV^ 
lyiqg  mntheriy  of  the  Greaterville 
Road  as  now  established;  except 
one  acre  owned  by  School  District 
Na  37,  Pima  Cooaty,  Arizona,  and 
described  as  ibUows:  Beginning  at 
the  NW  oocner  of  the  SW  quarter  of 
said  sectioa  IS;  Theace  east  8  redr. 
Thence  south  20  rods;  theace  west  8 
rods;  thence  north  20  rods  to  ttie 
Point  of  BegiiBiing. 

Parcel  7(B) 

T.  19  S.,  R.  16  E.,  Gila  and  Salt  River 
Base  and  Meridian.  Arizona 
Sec  16.  All  that  part  of  SV^  lyiag 
northerly  of  the  Greaterville  Road 
as  now  established;  except  Parcel 
206.  Singing  Valley  Central,  Book  5 
of  Records  of  Surveys,  Page  6,  Pima 
County  Records. 

Parcel  7tC) 

T.  19  S..  R.  16  E,  Ola  and  Salt  River 
Base  and  Meridian,  Arizona 
Sec.  17,  SE%. 

Pared  7(D) 

The  east  half  of  Xti&X  certain  Patented 
Placer  Mining  Claim  known  as  the 
Argonaut  in  the  Greaterville  Mining 
District  in  the  County  of  Pima,  said  east 
half  comprising  the  SV4SW  V^,  section  17, 
and  the  EV^SEy4SEy4,  section  18.  T.  19 
S.,  R.  16  E.,  Gila  and  Salt  River  Base  and 
Meridian,  Arizona. 

Parcel  7(E) 

Sec.2i.NWy4. 

Excepting  from  Parcels  Z  3  and  5.  the 
building  site  consisting  of  no  more  Aan 
40  acres  to  be  surveyed. 

Parcels  1,  2,  3,  4  and  5  are  shown  as 
Parcels  201  through  205  and  207  through 
216  indosrve.  fWnging  VaHey  Central  as 
shown  in  Book  S  of  Record  of  Surveys. 
Pa^  6.  Pima  County  Records. 


The  exchange  proposal  involves  all  of 
the  exchange  proponents  interest  in  the 
surface  and  mineral  estate  of  the  private 
lands  and  the  surface  and  mineral  estate 
of  the  public  lands.  The  exchange  is 
consistent  with  the  Bureau's  land  use 
planning  objectives. 

Lands  to  be  traasferred  from  the 
United  States  wiD  be  subject  to  the 
following  reservations,  terms  and 
conditions: 

1.  A  right-of-way  for  ditches  and 
canals  coostructed  by  the  authority  of 
the  United  States.  Act  of  August  30. 
1890. 28  StaL  391. 43  U.SX:.  945. 

2.  All  valid  existiag  ri^its. 
The  lands  to  be  acquired  by  the 

United  Stataa  from  Son  Fedro 
Investneot  Graap  sfaall  be  aal^ect  to 
certain  easements,  pemits,  and  odwr 
encuminancaa  detailed  in  Schedule  B  of 
Tioor  Tide  iMwmice  policies:  F-830738. 
F-830018.  P-«30730-B.  E-456107,  E- 
4S6123  and  Codiise  Tide  Policy  30- 
012373. 

In  accordance  with  the  regulations  of 
43  CFR  2201.l0>).  publication  of  dds 
Notice  shall  segnqjatetiie  affected 
public  lands  from  appropriation  under 
the  public  land  laws,  including  tiie 
mining  laws,  and  from  any  subsequent 
land  exchange  proposals  fifed  by  any 
proponent  otiher  than  San  Pedro 
Investment  Group  or  their  noounee. 

The  segregation  of  the  described 
selected  lands  shall  terminate  upon 
issuance  of  a  document  conveying  title 
to  such  laads  or  apea  publtcatioB  in  the 
Federal  Regain  of  a  notice  of 
terminatioa  ef  the  segregation,  or  the 
expiration  of  two  years  frt}m  the  date  of 
initial  pid>ycatioB  (November  27. 1967). 
whichever  occurs  first. 

Upon  completion  of  the  official 
appraisal,  acreage  adjustments  will  be 
made  to  equalize  the  values  of  die 
offered  and  selected  lands. 

For  a  period  of  forty-five  (45)  days 
fix)m  the  date  of  publication  of  this 
notice  in  the  Fediaral  Re^ater.  interested 
parties  may  submit  comments  to  die 
Phoenix  District  Manager,  Bureau  of 
Land  Management,  2015  West  Deer 
Valley  Road,  Phoenix,  Arizona  85027. 
Objections  will  be  reviewed  by  the  State 
'  Director  who  may  sustain,  vacate,  or 
modify  ttiis  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 
Hennan  L.  Kast. 
Acting  District  Manager. 

[FR  Doc  88-10194  Filed  5-6-88: 8:46  amj 

BtLUNQ  CODE  4S10-a»-M 


Bureau  of  RedamaAion 

Information  Cdlectlon  Submitted  to 
the  Office  of  MmageMnent  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget 
Interior  Desk  Officer.  Washington.  DC 
20503,  telephone  202-395-7340. 
Title:  Private  Rental  Survey 
Abstract-  Respondents  supply 
identifying  information,  and 
descriptive  and  rental  data  on  private 
rental  houses,  apartments,  mobile 
homes,  and  trailer  spaces.  This 
information  allows  the  Bureau  tp 
establish  comparabfe  rental  rates  for 
occupants  of  Government  furnished 
quarters 
Bureau  Form  Numbers:  7-2226  and  7- 

2227 
Frequency:  On  occasion 
Description  of  Respondents:  Small 

businesses  or  organizations 
Annual  Responses:  Zjaoo 
Annual  Burden  Hours:  590 
Bureau  clearance  officer:  Pat  Scott  202- 

343-4249. 
C  Dale  DuvaO, 
Commissioner. 
Date:  April  21. 1988. 

(FR  Doc.  88-101%  Filed  5-6-88;  8:45  am] 
BILUNQ  CODE  431IMIS-U 


National  Park  Service 
Management  Policies 

aoency:  National  Park  Service.  Interior. 
action:  Notice  of  extension  of  comment 
period  for  draft  Naticmal  Park  Service 
revised  management  policies. 

summary:  On  March  25. 1988.  the 
National  Park  Service  published  a  notice 
of  availability  of  draft  revised 
management  policies  for  public  review 
and  comment  (53  FR  9821).  The 
comment  period  was  schedufed  to  close 
on  May  la  1988.  This  notice  extends  the 
comment  period  on  those  proposed 
policies. 


DATES:  The  National  Park  Service  will 
consider  all  comments  on  the  draft 
revised  management  policies  submitted 
or  postinarked  by  June  10. 198a 
ADDRESS:  Comments  should  be  directed 
to:  Chief.  Office  of  Policy.  National  Paric 
Service.  P.O.  Box  37127.  MIB-MS1226. 
Washington,  DC  20013-7127. 
FOR  FURTHn  MTORMATION  CONTACT: 
Office  of  Policy.  2Q2/343-4;i98  or  7456. 
SUPPIfMENTARV  INWnMATWW:  On 
Mard)  25, 1988,  the  National  Park 
Service  published  notice  of  availability 
of  proposed  draft  management  policies 
for  management  and  operation  of 
National  Park  Service  areas  with 
request  for  public  review  and  comment. 
Several  individuals  and  groups  have 
requested  an  additional  poiod  of  time  in 
which  to  comment.  Because  of  this 
interest  and  in  an  effort  to  ensure 
maximum  public  involvement  the 
Service  is  extending  the  comment  period 
to  June  10, 1988. 
Denis  P.  Galvin, 
Acting  Director. 

(FR  Doc.  8&-10259  Filed  5-6-88:  a-45  am] 
anjjNG  cooc  oio-to-m 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  Na  31202] 

Supplement;  the  Mahoning  Vaiiey 
Railway  Co.;  Lease,  AcqufeMon  and 
Operation  ExemptkN^  Certain  Unas  of 
LTV  Steel  Co..  Inc. 

The  notice  of  exemption  published 
January  20, 1986, 53  FR  1528,  concerned 
the  lease,  acquisition,  and  operation  by 
The  Mahoning  Valley  Railway  Company 
(MVR)  of  certain  properties  of  LTV  Steel 
Company,  Inc.  (LTV),  a  noncarrier. 

The  notice  of  exemption  stated  that 
the  involved  lines  total  24.07  miles  and 
consist  of  15.38  route  mifes  and  &e9 
miles  of  industrial  track.  The  notice  also 
stated  that  this  property  is  divided  into 
two  sections,  the  Massillon  Line  and  the 
Canton  Line  and  that  MVR  will  operate 
over  LTV's  property  and  assigned 
easement  rights  pursuant  to  a  lease 
agreement  with  LTV. 

By  supplemental  statement  filed  ^ril 
11, 1988,  MVR  states  that  the  24.07  miles 
consists  of  0.24  route  miles  and  23.83 
miles  of  industrial  spur  track.  It  also 
states  that  the  Massillon  Line  crosses 
property  owned  by  LTV.  The  notice 
should  have  referred  to  LTV  Steel.  Bar 
Division  (LTV  Bar)  as  the  owner  of  the 
subject  property. 

The  appropriate  portions  of  the  notice 
of  exemption  are  clarified  as  follows: 

The  lines  total  24.07  miles  and  consist 
of  0.24  route  miles  and  23.83  miles  of 


industrial  spur  track.  The  LTV  property 
over  which  MVR  will  operate  is  divided 
into  two  sections.  No  niileposts  have 
been  erected.  (IjThe  Massillon  Line  is 
approximately  8.60  track  miles 
(composed  of  0.04  route  miles  and  8.56 
miles  of  industrial  spur  track),  beginning 
at  a  point  approximately  2.300  feet  south 
of  Ordbrook  Ave.,  SW..  Prary  Township. 
Stark  County.  OH,  and  running  in  a 
northeasterly  direction  for  a  distance  of 
approximately  1.22  miles  to  a  point  also 
in  Perry  Township,  adjacent  to  Conrad 
Interchange  Yard.  The  Massillon  Line 
crosses  property  owned  by  LTV  Bar  and 
Mercury  Stainless.  In&  (Mercury).  MVR 
will  operate  over  LTV  Bar's  iHoperties 
under  a  lease  agreement  with  LTV.  It 
will  operate  over  Mercury's  property  as 
the  assignee  of  the  rights  held  by  LTV 
under  a  perpetual  easement  MVR  will 
also  operate  over  certain  industrial  spur 
track  which  connects  with  the  Massillon 
Line.  (2)  The  Canton  Line  is 
approximately  15.47  track  miles 
(composed  of  0.2  route  miles  and  15.27 
miles  of  industrial  spur  track),  bounded 
on  the  north  by  the  line  of  Conrail  and 
on  the  south  by  properties  of  LTV  Bar, 
and  beginning  at  a  point  approximately 
1,500  feet  east  of  Tramp  Road  in  Perry 
Township,  and  then  running  in  a 
southwesterly  direction  approximately 
1.44  miles  to  a  point  in  the  city  of 
Canton.  OH,  approximately  750  feet 
from  the  western  border  of  LTV  Bar.  The 
Canton  Line  then  encircles  the  LTV  Bar 
faciUties  and  merges  back  into  itself. 
MVR  will  also  operate  over  certain 
industrial  spur  track  which  connects 
with  the  Canton  Line.  The  transaction 
was  expected  to  be  consummated  on  or 
before  April  16. 1988. 

The  notice  of  exemption  should  be 
considered  clarified  to  the  extent 
indicated  here,  and  in  all  other  respects 
it  shall  remain  in  full  force  and  effect. 

Decided:  April  27, 19ea 

By  the  Commissioo,  Jane  F.  Mackall. 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secrttary. 
[FR  Doc.  88-9839  Filed  5-«-88: 8:45  am] 
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Waocamaw  CoaatUna  RalkoadCo. 
Inc4  ModWed  RaH  Certificate 

A  notice  was  filed  by  Waccamaw 
CoasUine  Railroad  Co.,  Ina 
(Waccamaw),  for  a  modified  certificate 
of  public  convenience  and  necessity 
under  49  CFR  1150.23.  Waccamaw  has 
entered  into  an  agreement  with  Horry 
County,  SC,  to  operate  14.10  miles  of 
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track  from  Conway,  SC  (milepost  ACD 
336.10)  to  Myrtle  Beach,  SC  (milepost 
ACD  350.20).  Horry  County  Coastline 
Railroad  Co.,  Inc.  (HCCR),  operated  the 
line  prior  to  Waccamaw,  which  began 
operations  on  October  10, 1987. 

Horry  County  purchased  the  track 
from  Seaboard  System  Railroad,  Inc. 
(Seaboard)  and  HCCR  was  authorized 
to  operate  the  line  on  November  5, 1984 
in  Finance  Docket  No.  30564.  The 
abandonment  of  the  track  by  Seaboard 
was  approved  by  the  Commission  on 
September  12. 1984  in  No.  AB-55  (Sub- 
No.  107).  f 

This  notice  must  be  served  on  the 
Association  of  American  Railroads  (Car 
Service  Division)  as  agent  for  all 
railroads  subscribing  to  the  car-service 
and  car-hire  agreement,  and  on  the 
American  Short  Line  Railroad 
Association. 


Dated:  May  2. 1968. 

By  the  Commission.  Joseph  H.  Dettmar. 
Acting  Director,  Office  of  Proceedings,  i 
NoraU  R.  McGee.  I 

Secretary.  \ 

[FR  Doc.  88-10182  Filed  5-6-88:  8:45  am] 
MUMQ  COOC  703S-01-M 


DEPARTMENT  OF  JUSTICE 


Lodging  of  Consent  Decree  Under  . 
Reeource  Coneenration  end  Recovery 
Act;  Erie  Coatinge  ft  Cliemicals,  Inc.,  et 
aL 

In  accordance  with  Departmental 
policy,  notice  is  hereby  given  that  on 
April  28. 1988,  a  proposed  Consent 
Decree  in  United  States  v.  Erie  Coatings 
&  Chemicals,  Inc.,  et  al..  Civil  Action 
No.  86-CV-60136-AA.  was  lodged  with 
the  United  States  District  Court  for  the 
Eastern  District  of  Michigan.  The 
proposed  Consent  Decree  provides  for 
compliance  with  interim  status 
standards  under  the  Resource 
Conservation  and  Recovery  Act,  42 
U.S.C.  6901  et  seq.,  at  defendants'   | 
facility  in  Erie.  Michigan. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice.  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Erie  Coatings  B  Chemicals,  Inc.,  et  ai, 
D.J.  reference  90-7-1-304. 

The  proposed  Consent  Decree  may  be 
examined  at  the  ofBce  of  the  United 
States  Attorney,  Eastern  District  of 
Michigan,  Federal  Building  and  United 
States  Courthouse,  231  W.  Lafayette 
Street.  Detro  t,  Michigan  48226,  at  die 


Region  V  office  of  the  United  States 
Environmental  Protection  Agency,  230 
South  Dearborn  Street  Chicago,  Illinois 
60604,  and  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice.  Room  1515,  9th  Street  and 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20530.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $2.00  payable  to  the 
Treasurer  of  the  United  States. 
Roger  |.  Manulk, 

Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 
[FR  Doc.  88-10133  Filed  5-6-88;  8:45  am) 
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Drug  Enforcement  Administration 
(Docket  Na  S7-291 

Joseph  P.  Hutsko,  D.O.;  Denial  of 
Application  for  Registration 

On  Februrary  17, 1987,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Joseph  P.  Hutsko, 
D.O.,  of  111  West  Susquehanna  Street 
Allentown.  Pennsylvania.  The  Order  to 
Show  Cause  sought  to  deny  Dr.  Hutsko's 
pending  application  for  registration  as  a 
practitioner  under  21  U.S.C.  823(f), 
executed  on  November  24, 1986,  on  the 
ground  that  his  registration  would  be 
inconsistent  with  the  public  interest 
based  upon  the  following:  (1)  On  April  8, 
1985,  in  the  Pennsylvania  Court  of 
Common  Pleas  for  Lehigh  County,  he 
was  convicted,  after  a  trial  by  jury,  of 
nine  counts  of  unlawful  dispensing  of 
Phentermine,  a  Schedule  IV  controlled 
substance,  in  violation  of  P.S.  780- 
113(14),  all  felony  offenses  relating  to 
controlled  substances;  nine  counts  of 
dispensing  Phentermine  without  proper 
labeling  in  violation  of  P.S.  780-113(17); 
and  eight  counts  of  intentionally 
submitting  fraudulent  claims  for 
furnishing  services  under  the 
Pennsylvania  Medical  Assistance 
Program,  in  violation  of  62  Pa.  C.S. 
1407(a)(l)(4)(6)(7);  and  (2)  On  October 
17, 198M9,  the  Administrator  revoked  Dr. 
Hutsko's  previous  DEA  Certificate  of 
Registration  and  denied  his  pending 
application  for  renewal,  executed  on 
September  23, 1985,  based  upon  his 
improper  handling  of  controlled 
substances. 

Through  counsel.  Dr.  Hutsko  filed  a 
timely  request  for  a  hearing  on  the 


issues  raised  in  the  Order  to  Show 
Cause  and  the  matter  was  placed  on  the 
docket  of  Administrative  Law  Judge  - 
Francis  L  Young.  On  March  17, 1987, 
Judge  Young  issued  an  order  for 
prehearing  statements  requiring  each 
party  to  submit  prehearing  statements 
on  or  before  April  20. 1987.  Both  parties 
complied  with  that  order.  On  August  20, 
1987,  a  telephonic  prehearing  conference 
was  held  and  the  hearing  was  scheduled 
for  October  29, 1987.  In  a  letter 
addressed  to  counsel  for  the 
Government  dated  September  15, 1987, 
Dr.  Hutsko  requested  that  the  hearing  in 
this  matfer  be  cancelled.  He  also  made 
statements  denying  that  he  improperly 
dispensed  controlled  substances, 
claiming  he  had  been  duped  by  the 
undercover  state  agents.  On  October  2, 
1987,  counsel  for  Dr.  Hutsko  informed 
Judge  Young  that  his  client  wished  to 
withdraw  his  earlier  request  for  a 
hearing  in  the  matter,  and.  instead, 
desired  to  frle  a  written  statement. 
Based  upon  that  request  Judge  Young 
terminated  the  proceedings  before  him 
and  granted  Dr.  Hutsko  permission  to 
file  a  written  statement  for 
consideration  by  the  Administrator  on 
or  before  November  9, 1987.  On 
November  12, 1987,  counsel  for  Dr. 
Hutsko  submitted  a  written  statement 
on  behalf  of  his  chent  to  the  Office  of 
the  Administrative  Law  Judge. 

The  Administrator  finds  that  Dr. 
Hutsko  has  waived  his  opportunity  for  a. 
hearing  on  the  issues  raised  in  the  Order 
to  Show  Cause,  and  enters  this  final 
order  based  upon  the  investigative  frle, 
the  record  of  the  proceeding  and  the 
written  statement  submitted  on  behalf  of 
Dr.  Hutsko.  See  21  CFR  1301.54(c). 
1301.54(d)  and  1301.54(e). 

On  October  17, 1986.  the 
Administrator  issued  a  final  order 
revoking  Dr.  Hutsko's  previous  DEA 
Certificate  of  Registration.  See  Joseph  P. 
Hutsko,  D.O.,  51  FR  37091  (1986).  Dr. 
Hutsko  did  not  request  a  hearing  in  that 
matter.  At  that  time.  Dr.  Hutsko's 
registration  was  revoked  based  upon  his 
having  been  found  guilty  of  numerous 
violations  relating  to  controlled 
substances  and  of  numerous  charges  of 
submitting  fraudulent  claims  for 
payment  with  the  Pennsylvania  Medical 
Assistance  Program,  and  the  suspension 
of  his  state  medical  license.  He  has  yet 
to  be  sentenced  on  the  criminal  charges. 
Since  the  issuance  of  the  previously 
mentioned  final  order.  Dr.  Hutsko's  state 
medical  license  has  been  reinstated.  All 
of  the  findings  contained  in  the  October 
17, 1986,  order  revoking  Dr.  Hutsko's 
previous  registration  are  incorporated  in 
this  final  order  as  though  they  were  set 
forth  at  length  herein,  with  the  exception 


of  the  finding  and  discussion  with 
respect  to  his  lack  of  state  authorization 
to  handle  controlled  subtances. 

In  his  written  statement  Dr.  Hutsko 
alleged  that  he  had  been  practicing  as 
an  osteopathic  physician  in  Allentown 
for  17  years  and  has  enjoyed  a 
"reputation  as  an  excellent  family 
practitioner  who  devotes  a  majority  of 
his  practice  to  the  care  of  the  poor."  He 
also  alleged  that  he  has  complied  with 
the  terms  of  probation  regarding  his 
medical  license.  Finally,  he  claimed  that 
the  money  he  received  as  a  result  of 
submitting  fraudulent  claims  under  the 
Pennsylvania  Medical  Assistance 
Program  was  nominal  and  that  he  never 
billed  the  undercover  agents  for  the 
controlled  substances  they  received 
during  their  visits.  Dr.  Hutsko  provided 
no  other  documentation  to  support  the 
allegations  in  his  written  statement. 

The  Administrator  is  not  persuaded 
that  granting  Dr.  Hutsko's  application 
for  registration  would  be  consistent  with 
the  public  interest.  Dr.  Hutsko  has  been 
found  guilty  of  numerous  criminal 
violations  relating  to  the  improper 
handling  of  controlled  substances  and 
submission  of  fraudulent  claims  under 
the  Medical  Assistance  Program.  In  his 
letter  to  Government  counsel.  Dr. 
Hutsko  continued  to  deny  any 
impropriety  on  his  part,  even  after  his 
guilt  was  established  after  a  lengthy  jury 
trial.  In  addition,  he  reapplied  for  a  DEA 
Certificate  of  Registration  just  one 
month  after  his  previous  registration  had 
been  revoked.  Finally,  the  written 
statement  provided  nothing  more  than 
an  unsupported,  self-serving  statement 
to  the  effect  that  the  doctor  can  be 
entrusted  with  a  DEA  regisfration. 
Based  upon  the  overwhelming  volume  of 
inculpatory  information  against  Dr. 
Hutsko,  and  the  lack  of  any  real 
exculpatory  evidence  presented  on  his 
behalf,  the  Administrator  concludes  that 
his  registration  would  not  be  consistent 
with  the  public  interest 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b).  hereby  orders  that  the  pending 
application  for  regisfration,  executed  by 
Joseph  P.  Hutsko,  D.O.  on  November  24, 
1986.  be.  and  it  hereby  is,  denied. 

This  order  is  effective  May  9, 198& 
)ohn  C.  Lawn, 

Adwinistrator. 

Date:  May  2, 1988. 
[FR  Doc.  6fr-10154  Filed  S-6-48;  8:45  am] 
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Edward  L.  Mclver.  liO^  Revocation  of 
Registration 

On  March  24, 1987,  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Edward  L  Mclver, 
M.D.  of  1304  Liberty  Road,  Yonngstown. 
Ohio  44505  proposing  to  revoke  his  DEA 
Certificate  of  Registration  AM5810444 
and  to  deny  any  pending  applications 
for  registration  as  a  practitioner  under 
21  U.S.C.  823(f).  The  proposed  action 
was  predicated  on  Dr.  Mclver's  lack  of 
authorization  to  handle  controlled 
substances  in  the  State  of  Ohio.  21 
U.S.C.  824(a)(3). 

The  Order  to  Show  Cause  was  sent  to 
Dr.  Mclver  by  registered  mail.  More  than 
thirty  days  have  passed  since  the  Order 
to  Show  Cause  was  reclved  by  Dr. 
Mclver  and  the  Drug  Enforcement 
Administration  has  received  no 
response  thereto.  Pursuant  to  21  CFR 
1301.54(a)  and  1301.54(d),  Edward  L 
MclverrM.D.  is  deemed  to  have  waived 
his  opportunity  for  a  hearing. 
Accordingly,  die  Administrator  now 
enters  his  final  order  in  this  matter 
without  a  hearing  and  based  on  the 
investigative  file.  21  CFR  1301.57. 

The  Administrator  finds  that  on  June 
11, 1986,  the  State  Medical  Board  of 
Ohio  revoked  Dr.  Mclver's  license  to 
practice  medicine  in  the  State  of  Ohio, 
thereby  terminating  his  authority  to 
posses,  prescribe,  administer,  dispense 
or  otherwise  handle  controlled 
substances  in  Ohio.  The  Administrator 
concludes  that  DEA  does  not  have  the 
statutory  authority  under  the  Confrolled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  handle 
controlled  substances.  See  21  U.S.C. 
823(f).  The  Adminisfrator  and  his 
predecessors  have  consistently  so  held. 
See.  Howard  J.  Reuben,  M.D.,  52  FR  8375 
(1987);  Ramon  Pla,  M.D.  Docket  No.  86- 
54.  FR  41168  (1986);  Dale  D.  Shahan. 
D.D.S.,  Docket  No.  85-57,  51  FR  23481 
(1986);  and  cases  cited  therein. 

Having  considered  the  facts  and 
circumstances  in  this  matter,  the 
Administrator  concludes  that  Dr. 
Mclver's  DEA  Certificate  of  Registration 
should  be  revoked  due  to  his  lack  of 
authorization  to  handle  controlled 
substances  in  the  State  of  Ohio. 
Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.SjC.  823  and  824  and  21  CFR 
0.100(b),  orders  that  DEA  Certificate  of 
Registration  AM5810444,  previously 
issued  to  Edward  L  Mclver,  M.D.,  be, 
and  it  hereby  is  revoked,  and  any 
pending  applications  for  registration,  be. 


and  they  hereby  are.  denied.  This  order 
is  effective  immediately. 
John  C  Lawn, 
Administrator. 

Dated:  May  2. 1968. 
[FR  Doc.  88-10155  Filed  5-4-88: 8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-20,445I 

FafartMMiks  Morse  Engine  Accessories, 
Roscoe,  lU  Negative  Determination 
Regarding  Application  for 
Reconaideratlon 

By  an  application  dated  April  11, 1988, 
Local  #1533  of  the  United  Steel  Workers 
of  America  (USW)  requested 
adminisfrative  reconsideration  of  the 
Department's  notice  of  negative 
determination  on  the  subject  petition  for 
trade  adjustment  assistance  for  workers 
at  Fairbanks  Morse  Engine  Accessories. 
Roscoe,  Illinois.  The  denial  notice  was 
signed  on  April  1, 1988  and  published  in 
the  Federal  Register  on  April  11, 1988  (53 
FR  11920). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If,  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  union  states  that  the  company 
has  a  neighboring  plant  in  Beloit 
Wisconsin  whose  workers  were 
certified  for  adjustment  assistance,  TA- 
W-20,444.  Workers  in  both  plants  work 
under  the  same  contract  and  have  the 
right  to  transfer  from  one  plant  to  the 
other.  The  union  claims  that  the  Roscoe 
workers  have  been  hurt  by  foreign  trade 
because  of  the  limited  number  of  jobs 
available  in  the  Beloit  plant  to  which 
Roscoe  workers  may  transfer. 

The  Department's  denial  was  based 
on  the  fact  that  the  "contributed 
importantly"  test  was  not  met 
Respondents  to  the  Department's  survey 
revealed  that  they  did  not  import 
ignition  system  components  in  1986  or 
1987.  Furdier,  major  layoffs  at  the 
Roscoe  plant  occurred  in  December. 


16478 


1986,  more  than  one  year  prior  to  the 
date  of  the  petition.  Section  223(b)(1)  of 
the  Trade  Act  does  not  permit  the 
certiBcation  of  workers  separated  more 
than  one  year  prior  to  the  date  of  the 
petition  which  is  January  19, 1988. 

Certification  for  adjustment 
assistance  under  the  Trade  Act  of  1974 
is  based  on  increased  imports  of  the 
products  produced  at  the  workers'  firm. 
Woricers  at  the  Beloit  and  Roscoe  plants 
produce  diifferent  products.  Workers  at 
Beloit  produce  diesel  engines  for  ship 
propulsion,  power  generation  and 
pujnping  which  do  not  use  ignition 
systems.  Workers  at  the  Roscoe  plant 
produce  ignition  system  components. 
There  is  no  integration  of  productiwi 
between  the  two  plants.  Further,  the  fact 
that  woricers  at  both  plants  are  governed 
by  the  same  collective  bargaining 
agreement  would  not  form  a  basis  for 
certification. 
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Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC,  this  28th  day  of 
Aprill988.  i 

Stephan  A.  WandiMr, 

Deputy  Director.  Office  of  Legislation  and 

Actuarial  Services.  UIS. 

[FR  Doc.  88-10136  Filed  5-6-^  8:45  am] 
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Pursuant  to  section  223(d)  of  the  Act 
and  29  CFR  90.17,  the  Director  of  the 
Office  of  Trade  Adjustment  Assistance 
has  instituted  an  investigation  to 
determine  whether  the  total  or  partial 
separations  of  the  certified  workers  at 
Cranston,  Rhode  Island  continue  to  be 
attributable  to  the  conditions  specified 
in  section  222  of  the  Act  and  29  CFR 
90.16(b]  in  the  Departmental  regulations. 

Pursuant  to  29  CFR  90.17(b)  the  group 
of  workers  or  any  other  persons 
showing  a  substantial  interest  in  the 
proceedings  may  request  a  public 
hearing  or  may  make  written 
submissions  to  show  why  the 
certification  should  not  be  terminated, 
provided  that  such  request  or 
submission  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below 
no  later  than  May  19, 1988. 

The  record  of  the  certifications  (TA- 
W-20,370,  TA-W-20,370A  and  TA-W- 
20,370B),  containing  non-confidential 
information  is  available  for  inspection  at 
the  Office  of  the  Director,  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration.  U.S.  Department  of 
Labor.  601 D  Street  NW.,  Washington, 
DC  20213. 

Signed  at  Washington,  DC,  this  27th  day  of 
April  1988. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

IFR  Doc.  88-10137  Filed  &-6-8ft  8:45  am] 
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[TA-W-20,370A1  1 

Health-Tex,  Inc^  Craneton,  Rl; 
Investigation  Regarding  Termination 
of  Certification  of  Eligibility  To  Apply 
for  Worker  Adlustment  Assistance 

Following  a  Department  of  Labor 
investigation  under  section  222  of  the 
Trade  Act  of  1974  and  in  accordance 
with  section  223  of  the  Act,  on  March  29, 
1988,  the  Department  of  Labor  issued  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  applicable  to 
workers  and  former  workers  of  the 
Cranston.  Rhode  Island  distribution 
center  of  Health-Tex,  Inc.  A  significant 
portion  of  output  at  Cranston  was  part 
of  the  integrated  production  process  of 
children's  wear  manufactured  at  Central 
Falls,  Rhode  Island  whose  workers  are 
certified  for  trade  adjustment  assistance 
under  petition.  TA-W-20,370. 

The  notice  of  certification  was 
published  in  the  Federal  Register  On 
April  11, 1988  (53  FR  11921). 


IMTIONAL  AERONAUTICS  AND 
SPACE  AOMINISTRATION 

[88-45] 

NASA  Advisory  Council  (NACy,  Space 
and  Earth  Science  Advisory 
Committee  (SESAC);  Open  Meeting 

agency:  National  Aeronautics  and 

Space  Administration. 

Acnotc  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  Pub. 
L  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
aimounces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  and 
Earth  Science  Advisory  Committee. 
DATE  AND  TIME:  June  1, 1988.  9:30  a.m.  to 
5:30  p.m..  June  2, 1988,  8  a.m.  to  5  p.m., 
June  3, 1988, 8:30  a.m.  to  1  p.m. 
ADDRESS:  NASA  Headquarters.  Room 
226A,  600  Independence  Avenue.  SW.. 
Washington.  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Joseph  Alexander,  Code  E,  National 


Aeronautics  and  Space  Administration, 
Washington.  DC  20546  (202/453-1656). 
SUPPUEMENTARV  INFORMATION:  The 
Space  and  Earth  Science  Advisory 
Committee  consults  with  and  advises 
NASA  on  plans  for,  work  in  progress  on, 
and  accomplishments  of  NASA's  Space 
and  Earth  Sciences  programs.  The 
Committee  will  meet  to  review  programs 
in  the  Office  of  Space  Science  and 
Applications  (OSSA)  and  issue  final 
position  statements  from  the  Committee. 
The  Committee  is  chaired  by  Dr.  Louis 
Lanzerotti  and  is  composed  of  32 
members.  The  meeting  will  be  open  to 
the  public  up  to  the  seating  capacity  of 
the  room  (approximately  50  including 
members  of  the  committee). 
Type  of  Meeting:  Open. 

Agenda 

June  1, 1988 

9:30  a.m. — ^Introductory  Comments. 

9:45  a.m.— Status  Report  and  Charge 
to  SESAC. 

11  a.m.— New  Initiatives:  Comet 
Rendezvous-Asteroid  Flyby  (CRAF)/ 
Cassini. 

1  p.m.— New  Initiatives:  High 
Resolution  Solar  Observatory. 

2  p.m. — SESAC  Discussion. 
3:30  p.m.— Office  of  Exploration 

Science  Plaiming  and  Science 
Interactions  with  the  Space  Science 
Board  (SSB)  and  OSSA. 

4:30  p.m. — Science  Presentation:  The 
Solar  Cycle,  Its  Prediction,  and  Its 
Effects. 

5:30  p.m. — Adjourn. 

June  2, 1988 

8  a.m. — New  Initiatives:  Earth  Probes. 

9  a.m.— SESAC  Discussion. 
9:30  a.m. — ^Research  Base 

Augmentation  and  Enhancements. 

11:30  a.m. — Panel  Discussion  on 
Research  and  Analysis. 

12:30  p.m.— SESAC  member 
Discussions  and  Writing. 

3  p.m. — Panel  on  Soviet  Discussions 
and  Plans. 

4  p.m.— Status  of  the  Ongoing  OSSA 
Program. 

5  p.m.— Adjourn. 

June  3, 1988 

8:30  a.m.— Strategic  Planning  FoUow- 
Up  Discussion. 

9:30  a.m.— Discussion  of  SESAC 
Position  Statements. 

11:30  a.m. — ^Legacy  to  Space  Science 
and  Applications  Advisory  Committee. 


1  p.m.— Adjourn. 
Ann  Bradley, 

Advisory-Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

Date:  May  3, 1988. 

[FR  Doc.  88-10153  Filed  5-8-88;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Dodctt  No*.  50-280  and  50-281] 

Virginia  Electric  and  Power  Co.,  Surry 
Power  Station,  Units  1  and  2; 
Environmental  Assessment  and 
Hnding  of  No  Significant  impact 

the  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  exemptions  from 
the  requirements  of  Appendix  J  to  10 
CFR  Part  50  to  Virginia  Electric  and 
Power  Company  (the  licensee)  for  the 
Surry  Power  Station.  Units  1  and  2, 
located  in  Surry  County,  Virginia. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  exemptions  would  grant  relief 
fit)m  10  CFR  Part  50.  Appendix  J. 
paragraph  III.A.3,  which  requires  that  all 
Type  A  (Containment  Integrated  Leak 
Rate)  tests  be  performed  in  accordance 
with  ANSI  N45.4-1972.  "Leakage  Rate 
Testing  of  Containment  Structures  for 
Nuclear  Reactors."  ANSI  N45.4-1972 
requires  that  leakage  calculations  be 
performed  using  the  Point-to-Point 
method  or  the  Total  Time  method. 
Instead,  the  Ucensee  would  rely  on  the 
Mass-Point  method  described  in  ANSI/ 
ANS  56.8-1987.  "Containment  System 
Leakage  Testing  Requirements." 

The  licensee's  request  for  exemption 
and  the  bases  therefore  are  contained  in 
a  letter  dated  March  1, 1988,  as  revised 
on  April  8, 1988. 

The  Need  for  the  Proposed  Action 

The  proposed  exemptions  are  from  the 
standard  (ANSI  N45.4-1972)  referenced 
in  10  CFR  Part  50.  Appendix  J.  which 
requires  the  contaiimient  leakage 
calculations  be  performed  using  either 
the  Point-to-Point  or  Total  Time  method. 
The  licensee  proposes  to  perform  the 
calculations  ussing  the  Mass-Point 
method,  a  newer  method  that  has  been 
accepted  by  the  NRC  staff.  The  method 
is  described  in  the  ANSI/ANS  56.8-1987 
standard.  This  method  is  expected  to  be 
incorporated  into  a  planned  revision  of 
Appendix  J. 


Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemptions  would 
permit  the  use  of  the  Mass-Point  method 
in  performing  leakage  calculations.  The 
Mass-Point  method  hs  been  accepted  by 
the  NRC  staff  as  a  more  accurate 
technique  that  will  increase  confidence 
in  the  integrity  of  the  containment. 
These  exemptions  will  not  negatively 
impact  containment  integrity  and  do  not 
affect  the  risk  of  facility  accidents.  Thus, 
post-accident  radiological  releases  will 
not  be  greater  than  previously 
determined,  nor  do  the  proposed 
exemptions  otherwise  affect  radiological 
plant  effluents,  or  result  in  any 
significant  occupational  exposure. 
Likewise,  the  exemptions  do  not  affect 
nonradiological  plant  effluents  and  have 
no  other  environmental  impacts. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
or  nonradiological  environmental 
impacts  associated  with  the  proposed 
exemptions. 

Alternative  to  the  Proposed  Action 

Because  it  has  been  concluded  that 
there  are  no  measurable  impacts 
associated  with  the  proposed 
exemptions,  any  alternative  to  the 
exemptions  will  have  either  no 
environmental  impacts  or  greater 
environmental  impacts. 

The  principal  alternative  to  the 
exemptions  would  be  to  deny  the 
requested  exemptions.  Such  action 
would  not  reduce  environmental 
impacts  of  the  Surry  Units  1  and  2 
operations  and  would  result  in  reduced 
operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statements  for 
the  Surry  Power  Station,  Units  1  and  2. 

Agencies  and  Persons  Consulted 

The  NRC  staff  has  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proi>osed  exemptions. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
exemptions  from  10  CFR  Part  50, 
Appendix  ),  dated  March  1. 1988,  as 
revised  on  April  8, 1988,  which  are 
available  for  public  inspection  at  the 


Commission's  PubUc  Document  Room, 
1717  H  Street.  NW..  Washington,  DC, 
and  at  the  Swem  Library.  College  of 
William  and  Mary,  Williamsburg. 
Virginia  23185. 

Dated  at  Rockville.  Maryland,  this  2nd  day 
of  May  1988. 

For  the  Nuclear  Regulatory  Commission. 
Herbert  N.  Berkow. 

Director,  Project  Directorate  U-2,  Division  of 
Reactor  Projecta-I/II,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  88-10210  Filed  5-6-88:  8:45  am] 
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Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on 
Regional  Programs,  Meettng 

The  ACRS  Subcommittee  on  Regional 
Programs  will  hold  a  meeting  on  May  24. 
1988.  at  the  NRC  Region  II  Office,  101 
Marietta  Street.  Atlanta.  GA. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Tuesday.  May  24, 
198&— 8:30  a.m.  until  the  conclusion  of 
business. 

The  Subcommittee  will  review  the 
activities  under  the  control  of  the  NRC 
Region  II  Office. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

Diiring  the  initial  portion  of  the 
meeting,  the  Subcommittee  may 
exchange  preliminary  views  regarding 
matters  to  be  considered  during  the 
balance  of  the  meeting.  The 
Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff 
and  other  interested  persons  regarding 
this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr 
Paul  Boehnert  (telephone  202/634-3267) 
between  7:15  a.m.  and  4:15  p.m.  Persons 


16480 


'iMwal  Begistar  /  Vol.  63^Nov  89  /  Meadayt-May  a,  1988  /  Notices 


Federal  Regbter  /  Vol.  53.  No.  89  /  Monday.  May  9.  1988  /  Notices 


16481 


planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Date:  May  2. 1988. 

Morton  W.  Libafkin, 

Assista/tt  Executive  Director  for  Project 
Review. 

[FR  Doc  68-10240  Filed  5-6-88;  8:45  adi] 
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All  Chemical  Isotope  Enrichment,  Inc^ 
EstalHishment  of  Atomic  Safety  and 
Ucensing  Board 

(Docket  Na  50-603-CP/OL;  ASIBP  Na  «<- 
570-01-CP/OL] 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
published  in  the  Federal  Register,  37  FR 
28710  (1972),  and  S9  2.105.  2.70a  2.702, 
2.714,  2.714a,  2.717  and  2.721  of  the 
Commission's  Regulations,  all  as  i 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  to 
preside  over  the  following  proceeding. 

ALL  CHEMICAL  ISOTOPE  E^fRlCHMENT, 

INC 

AlChemlE  Facibty-1  CPDF 

This  Board  is  being  established ' 
pursuant  to  a  notice  published  by  the 
Commission  on  April  28, 1988,  in  the 
Federal  Register  (53  FR  15317)  entitled. 
"Receipt  of  Application  for  Construction 
Permit  Receipt  of  Application  for 
Facility  Operating  License,  Availability 
of  Apphcant's  Environmental  Report, 
Consideration  of  Issuance  of         | 
Construction  Permit  and  FaciHty  i 
Operating  License  and  Notice  of   i 
Opportunity  for  Hearing."  The  prcqrased 
construction  permit  and  facility 
operating  license  would  permit  the 
Applicant  to  use  centrifugal  machines  to 
enrich  nonradioactive  isotopes  at  the 
existing  Centrifugal  Mant  Demonstration 
Facility  ((AlChemlE)  Facility-1  CPDF). 
located  at  the  Oak  Ridge  Federal 
reservation  in  Oak  Ridge,  Tennessee. 
The  nonradioactive  isotopes  would  be 
used  in  medical,  industrial  and 
environmental  and  energy  conservation 
purposes.  i 

The  Board  is  comprised  of  the    ' 
following  Administrative  Judges: 
Morton  B.  Margulies,  Chairman,  Atomic 

Safety  and  Licensing  Board  Panel, 

U.S.  Nuclear  Regulatory  Commission, 

Washington,  DC  20655 
Dr.  Emmedi  A.  Luebke,  5500  Friendship 

Boulevard,  Apt.  1923N,  Chevy  Chase, 

Maryland  20815 
Dr.  Oscar  H.  Paris,  \tomic  Safety  and 

Licensing  Board  Panel,  U.S.  Nuqlear 


Regulatory  Commission,  Washington, 
DC  20555. 

Issued  at  Bethesda,  Maryland,  this  3rd  day 
of  May  1988. 
B.  Paul  Cotter.  Jr.. 

Chief  Administrative  fudge.  Atomic  Safety 
and  Licensing  Board  Panel. 
[FR  Doc.  88-10248nied  5-8-88: 8:45  am] 
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[Docket  Na  S0-604-CP;  ASLBP  No.  8t-S71- 
Ot-CP] 

All  Chemical  laotope  Enrichment,  Inc.; 
Establichment  of  Atomic  Safety  and 
Ucensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29. 1972, 
published  in  the  Federal  Register,  37  FR 
28710  (1972).  and  §§  2.105.  2.700.  2.702. 
2.714.  2.714a.  2.717  and  2.721  of  the 
Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  to 
preside  over  the  following  proceeding. 

ALL  CHEMICAL  ISOTOPE  ENRICHMENT. 

INC 

AlChemlE  FaciIity-2  Oliver  Springs 

This  Board  is  being  established 
pursuant  to  a  notice  published  by  the 
Commission  on  April  28. 1988,  in  the 
Federal  Register  (53  FR  15315)  entitled. 
"Receipt  of  Application  for  Construction 
Permit,  Availability  of  Applicant's 
Environmental  Report.  Consideration  of 
Issuance  of  Construction  Permit  and 
Notice  of  Opportunity  for  Hearing."  The 
proposed  construction  permit  would 
permit  the  Applicant  to  use  centrifugal 
machines  to  eiuich  nonradioactive 
isotopes  at  AlChemlE  Fadlity-2  located 
at  Oliver  Springs.  Tennessee.  The 
nonradioactive  isotopes  would  be  used 
in  medical,  industrial,  and 
environmental  and  energy  conservation 
purposes. 

llie  Board  is  comprised  of  the 
following  Administrative  Judges: 
Morton  B.  Margulies,  Chairman,  Atomic 

Safety  and  Licensing  Board  Panel, 

U.S.  Nuclear  Regulatory  Commission, 

Washington.  DC  20555 
Dr.  Emmeth  A.  Luebke,  5500  Friendship 

Boulevard.  Apt  1923N,  Chevy  Chase. 

Maryland  20815 
Dr.  Oscar  H.  Paris,  Atomic  Safety  and 

Licensing  Board  Panel  U.S.  Nuclear 

Regulatory  Commission.  Washington. 

DC  20555 

Issued  at  Bethesda,  Maryland,  this  3rd  day 
ofMayl98& 

B.  Paul  CottK.  Jr., 

Chief  Administrative  fudge.  Atomic  Safety 

and  Licensing  Board  Panel. 

(FR  Doc.  88-10249  Filed  5-«-88:  8:45  am] 
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[Docket  Nos.  030-049S1, 030-04971; 
License  Nos.  22-00057-06, 22-000S7-32Q] 

Minnesota  Mining  and  Manufacturing 
Co.;  Confirmatory  Order  Modifying 
General  Ucenee,  Effective 
Immediately 

I 

Minnesota  Mining  and  Manufacturing 
Company,  3M  Center  220-2E-02,  St. 
Paul,  MN  55144-1000,  (3M;  licensee)  is 
the  holder  of  several  byproduct  material 
licenses  issued  by  the  Nuclear 
Regulatory  Commission  (the 
Commission  or  NRC)  pursuant  to  10  CFR 
P&rt  aa  License  No.  22-00057-06 
authorizes  3M  to  use  a  variety  of 
radionuclides,  including  polonium-210 
(Po-210).  and  to  conduct  a  variety  of 
activities  with  these  materials  including 
manufacturing,  testing,  installing  and 
repairing  radioactive  sources,  and  the 
devices  in  which  they  are  used. 

License  No.  22-00057-32G  authorizes 
3M  to  distribute  Po-210  sources  for  use 
in  static  elimination  devices  to  persons 
generally  licensed  in  accordance  with 
the  provisions  of  10  CFR  31.5. 

Section  110.23(a)(4)  of  the 
Commission's  regulations  provides  a 
general  license  to  any  person  to  export 
to  any  country  not  listed  in  S  110.28 
(embargoed  destinations),  polonium-210 
in  individual  shipments  of  100  curies  or 
less  when  contained  in  static 
eliminators. 

n 

On  January  25. 1988, 3Nrs  specific 
licenses  were  amended  by  an 
immediately  effective  Order  which, 
among  other  things,  suspended  the 
authority  of  3M  to  distribute  Model  Nos. 
902.  902F.  906.  and  908  Pd-210  static 
elimination  devices. 

In  January  1968,  the  NRC  SUff 
received  a  list  from  3M  of  domestic 
general  licensees  who  possess  the 
above-described  static  elimination 
devices,  including  persons  who 
appeared  to  be  manufactiuing  products 
or  packages  for  products  such  as  food, 
beverages,  pharmaceuticals  and 
cosmetics  which  are  to  be  consumed  by 
or  applied  to  humans.  NRC  inspectors 
reviewing  records  during  January  1988 
at  the  3M  Center  in  St.  Paul.  Miimesota 
also  determined  that  there  were 
indications  of  a  number  of  failed  devices 
during  the  previous  year  that  included 
devices  used  at  facilities  which 
manufactuire  products  for  human 
consumption.  Further  investigation 
conducted  by  3M.  NRC  and  State 
personnel  revealed  additional  instances 
of  device  failure,  including  some  located 
at  beverage  and  food  processing  plants. 


Subsequentiy,  the  NRC  received 
reports  of  additional  failed  static 
elimination  devices  used  in  plants  that 
manufacture  products  and  packages,  or 
package  materials  for  products,  which 
would  constitute  a  direct  pathway  for 
human  exposure  if  contaminated. 

By  Order  Modifying  General  License 
Issued  to  Minnesota  Mining  and 
Manufacturing  Co.,  published  in  the 
Federal  Register  on  February  25, 1988 
(53  FR  5661),  the  Commission,  pursuant 
to  sections  81. 161b.,  and  161i.  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
qnd  10  CFR  Parts  2  and  31,  ordered  that 
the  general  license  in  10  CFR  31.5  be 
modified  eff^ective  immediately  to 
suspend  the  use  of  any  Po-210  static 
elimination  device  manufactured  by  3M 
and  distributed  to  general  licensees 
pursuant  to  3M  License  Nos.  22-00057- 
06  and  22-00057-32G  and  to  require 
general  licensees  possessing  3M  static 
elimination  devices  to  return  the  item 
within  90  days  of  the  date  of  the  Order 
to  3M  in  accordance  with  instructions 
provided  by  3M.  The  Order  was  based 
on  information  reviewed  to  date 
indicating  that  3M  static  eliminators 
have  experienced  frequent  failures  in 
what  appear  to  be  normal  and 
customary  industrial  environments  (i.e.. 
under  ordinary  conditions  of  use),  llie 
Commission  Order  pointed  out  that  such 
failures  are  in  direct  conflict  with  the 
domestic  licensing  basis  of  these 
devices  including  the  requirements  of  10 
CFR  32.51(a)(2){ii)  which  states,  in  part, 
that  "[.u]nder  ordinary  conditions  of 
handling,  storage  and  use  of  the  device, 
the  byproduct  material  contained  in  the 
device  will  not  be  released 


*  *  *  ,( 


m 

For  the  reasons  underlying  the 
suspension  of  the  domestic  general 
license  ordered  on  February  18, 1988,  in 
particular,  the  determination  that  there 
is  no  longer  reasonable  assurance  that 
such  devices  will  not  fail  in  ordinary  use 
and.  thus,  that  they  are  not  suitable  for 
general  license,  3M  has  agreed  to 
suspend  exports  under  the  general 
license  provided  for  by  $  110.23(a)(4]  of 
any  such  polonium-210  static 
elimination  device  manufactured  by  3M. 
SM's  action  was  confirmed  to  the 
Commission  by  letter  dated  April  7, 
1988.  We  have  determined  to  confirm 
3M's  action  by  this  Order.  Because  of 
3M's  assent  to  the  terms  of  this  order, 
prior  notice  need  not  be  provided  and 
this  Order  shall  be  effective 
immediately. 

IV 

Accordingly,  in  view  of  the  foregoing 
and  pursuant  to  sections  82  and  161i  of 
the  Atomic  Energy  Act  of  1954,  as 


amended,  and  the  Conunission's 
regulations  in  10  CFR  Part  110,  it  is 
hereby  ordered,  effective  immediately, 
as  follows: 

The  general  license  hi  10  CFR 
110.23(a](4]  is  suspended  with  respect  to 
the  export  of  any  Po-210  static 
elimination  device  by  3M. 

Pursuant  to  the  Atomic  Energy  Act  of 
1954.  as  amended,  any  person  other  than 
the  licensee  who  may  be  adversely 
affected  by  this  Order  may  request  a 
hearing  within  30  days  of  the  date  of  this 
Order.  Any  request  for  a  hearing  shall 
be  submitted  to  the  Director. 
International  Programs.  GPA,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  with  a  copy  to 
the  Assistant  General  Counsel  for 
Enforcement  at  the  same  address.  A 
request  for  a  hearing  shall  not  stay  the 
immediate  effectiveness  of  this  Order. 

If  a  hearing  is  requested,  the 
Commission  shall  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  is 
whether  this  Order  should  be  sustained. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville,  Maryland  this  22nd  day 
of  April,  1988. 

James  R.  Shea, 

Director,  International  Programs,  Office  of 

Governmental  and  Pubhc  Affairs. 

(FR  Doc.  88-10211  Filed  6-6-88;  8:45  am] 

BIUJNO  CODE  7S«H)1-W 


[Docket  Na  50-267] 

Public  Service  Co.  of  Colorado; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
.License  and  Opportunity  for  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
34,  issued  to  Public  Service  Company  of 
Colorado  (the  licensee),  for  operation  of 
the  Fort  St  Vrain  Nuclear  Generating 
Station  (FSV)  located  in  Weld  County. 
Colorado. 

The  amendment  would  modify  the 
setpoints  used  in  the  FSV  Plant 
Protective  System  (PPS).  It  would  bring 
the  method  of  determining  those 
setpoints  into  compliance  with  1ST 
Standard  S67.04-1982.  "Setpoints  for 
Nuclear  Safefy-Related  Instrumentation 
Used  in  Nuclear  Power  Plants".  The 
licensee  has  summarized  this  matter  in 
Attachment  3  to  the  amendment 
application,  dated  February  8, 1988  (P- 
88025). 

The  methodology  developed  by  the 
licensee  allows  the  PPS  instrumentation 


setpoints  to  account  for  potential 
inaccuracies  in  the  instrumentation. 
Inaccuracies  can  arise  from  several 
factors.  These  are: 

— Accuracy  of  components  not  tested 

when  the  setpoint  is  measured 
— Accuracy  of  test  equipment  and 
— Environmental  effects  on  equipment 
accuracy. 

A  separate  safefy  evaluation  has  been 
provided  for  each  parameter  in  the 
proposed  Technical  Specification 
changes.  These  are: 

— ^Primary  Coolant  Pressure — High  and 

Low 
— Low  Superheat  Header  Temperature 

and  High  Differential  Temperature 

between  Loop  1  and  Loop  2 
— Circulator  Speed  Low 
— ^Loss  of  Circulator  Bearing  Water  and 
— Circulator  Speed  High-Steam  (Drive) 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  June  8, 1988,  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  parfy  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Conunission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safefy  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safefy  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
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the  proceeding:  and  (3)  the  possible 
effect  of  any  order  wdiich  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene- 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  Rfteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceedings,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contwfttions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideratioa  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  &-anch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington.  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  1-80O-325-6000  (in  Missouri  1- 
800-342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
identification  Number  3737  and  the 
following  message  addressed  to  )ose  A. 
Calvo:  Petitioner's  name  and  telephone 
number,  date  Petition  was  mailed;  plant 
name:  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  US.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 


and  to  Kelly,  Stansfield  ft  O'Donnell, 
Room  900,  550 15th  Street.  Denver, 
Colorado  80202,  attorney  for  the 

licensee. 

Non  timely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  8, 1988, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street.  NW..  Washington, 
DC  and  at  the  Greely  Public  Library, 
City  Complex,  Greely,  Colorado. 

Dated  at  Rockville,  Maryland  this  28th  day 
of  April,  198& 

For  the  Nuclear  Regulatory  Commission. 
Jose  A.  Calvo, 

Director,  Project  Directorate-IV.  Division  of 
Reactor  Projects— III,  IV,  V  and  Special 
Projects,  Office  of  Nuclear  Reactor 
Regulation. 

(PR  Doc.  88-10212  Filed  5-6-88;  8:45  am] 
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(Deacet  No.  030-1 1623,  LIcwiM  No.  24- 
04561-19,  EA  67-234] 

St  Louis  University;  Order  imposing 
Civil  lAonetary  PefMity 

I 

St.  Louis  University,  St.  L,ouis, 
Missouri,  is  the  holder  of  Byproduct 
Material  License  No.  24-04581-19  issued 
by  the  Nuclear  Regulatory  Commission 
(NRC/Commission)  on  January  26, 1976 
and  renewed  in  its  entirety  on 
September  9, 1981.  The  license 
authorizes  the  licensee  to  use  a 
teletherapy  unit  for  treatment  of  humans 
in  accordance  with  the  conditions 
specified  therein. 

n 

An  inspection  of  the  licensee's 
activities  was  conducted  on  December 
3-11, 1987.  The  results  of  this  inspection 
indicated  that  the  licensee  had  not 
conducted  its  activities  in  full 


compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
was  served  upon  the  licensee  by  letter 
dated  January  29. 1986.  The  Notice 
stated  the  nature  of  the  violations,  the 
provisions  of  the  NRC's  requirements 
that  the  licensee  had  violated,  and  the 
amount  of  the  civil  penalty  proposed  for 
the  violations.  The  licensee  responded 
to  the  Notice  of  Violation  and  I^oposed 
Imposition  of  Civil  Penalty  (Notice]  by 
letter  dated  February  16, 1988.  In  its 
response,  the  licensee  admits  the 
violations  occurred  as  described  in  the 
Notice  and  offered  several  reasons  why 
the  University  believes  that  the 
imposition  of  the  $6,000  civil  penalty  is 
excessive  when  all  the  circumstances  of 
the  alleged  violations  are  considered. 

m 

After  consideration  of  the  licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  the 
violations  occurred  as  stated  and  that 
the  penalty  proposed  for  the  violations 
designated  in  the  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
Penalty.should  be  imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C. 
2282,  and  10  CFTl  2.205,  it  is  hereby 
ordered  that: 

The  licensee  pay  a  civil  penalty  in  the 
amount  of  Six  'Thousand  Dollars  ($6,000) 
within  30  days  of  the  date  of  this  Order, 
by  check,  draft,  or  money  order,  payable 
to  the  Treasurer  of  the  United  States 
and  mailed  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission.  ATTN:  Document  Control 
Desk,  Washington,  DC  20555. 

The  licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  shall  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission.  ATTN:  Document  Control 
Desk,  Washington,  DC  20555.  A  copy  of 
the  hearing  request  also  shall  be  sent  to 
the  Assistant  General  Counsel  for 
Enforcement.  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
and  to  the  Regional  Administrator,  U.S. 
Nuclear  Regulatory  Commission,  799 
Roosevelt  Road,  Glen  Ellyn.  Illinois 
60137. 


ff  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing,  ff  the  licensee  fails  to  request  a 
hearing  within  30  days  of  the  date  of  this 
Order,  the  provisions  of  this  Order  shall 
be  effective  without  further  proceedings. 
If  payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issue  to 
be  considered  at  such  a  hearing  shall  be 
whether  this  Order  should  be  sustained. 

For  tiie  Nuclear  Regulatory  Commission. 

Dated  at  Rockville,  Maryland  this  3rd  day 
of  May  1988. 

Janes  liebennan, 

Director,  Office  of  Enforcement 

Appendix — Evaluations  and 
Conclusions 

On  January  29. 1968,  a  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  was  issued  to  St 
Louis  University  for  violations  identified 
during  a  special  NRC  inspection.  St 
Louis  University  responded  to  the 
Notice  on  February  16. 1988.  During  the 
inspection,  which  was  conducted  in 
response  to  a  reported  employee 
overexposure  obtained  from  a  cobalt-60 
teletherapy  unit,  three  10  CFR  Part  20 
violations  were  identified.  In  its 
response,  the  licensee  admits  the 
violations  occurred  as  described  in  the 
Notice  but  offers  several  reasons  why 
the  University  believes  that  the 
imposition  of  the  $6,000  civil  penalty  is 
excessive  when  all  the  circumstances  of 
the  alleged  violations  are  considered. 
The  NRC's  evaluation  and  conclusion 
regarding  the  licensee's  response  are  as 
follows: 

Restatement  of  the  Violations 

A.  10  CFR  20.'l01(a)  requires  that  no 
licensee  possess,  use,  or  transfer 
licensed  material  in  such  a  manner  as  to 
cause  any  individual  in  a  restricted  area 
to  receive  in  any  period  of  one  calendar 
quarter  from  radioactive  material  a  total 
whole  body  occupational  dose  in  excess 
of  1.25  rems. 

Contrary  to  the  above,  during  the 
fourth  calendar  quarter  of  1987.  an 
individual  using  licensed  material  in  a 
restricted  area  received  a  whole  body 
occupational  dose  of  at  least  7.5  rems. 

B.  10  CFR  20.201(b)  requires  that  each 
licensee  make  such  surveys  as  (1)  may 
be  necessary  for  the  licensee  to  comply 
with  the  regulations  in  Part  20  and  (2) 
are  reasonable  under  the  circumstances 
to  evaluate  the  extent  of  radiation 
hazards  that  may  be  present.  As  defmed 
in  10  CFR  20.201(a).  "Survey"  means  an 
evaluation  of  the  radiation  hazards 
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incident  to  the  use  or  presence  of 
radioactive  materials  under  a  specific 
set  of  conditions. 

Contrary  to  the  above,  the  licensee 
did  not  make  a  survey  (evaluation)  of  a 
radiation  hazard  to  assure  compliance 
with  10  CFR  20.201(a)  in  that  an 
individual  entered  a  teletherapy  room 
on  October  27. 1987.  while  an  8990  curie 
cobalt-60  source  was  in  an  exposed 
position  and  did  not  evaluate  the 
radiation  hazard  by  surveying  the 
radiation  field  or  by  observing  the 
warning  light  on  the  control  panel,  the 
warning  light  above  the  entrane  door  to 
the  teletherapy  room  or  the  Primealert 
warning  light  in  the  maze  entrance  to 
the  teletherapy  room. ' 

C.  10  CFR  20.403(b]  requires  that  a 
licensee  within  24  hours  of  discovery  of 
an  event,  report  any  event  involving 
licensed  material  possessed  by  the 
licensee  that  may  have  caused  or 
threatens  to  cause  exposure  of  the 
whole  body  of  any  individual  to  5  rems 
or  more  of  radiation. 

Contrary  to  the  above,  on  October  27, 
1967.  the  licensee  was  aware  of  an 
overexposure  event  that  threatened  to 
cause  whole  body  exposure  in  excess  of 
5  rems  and  failed  to  report  the  event  to 
the  NRC  within  24  hours.  Subsequently, 
on  November  18, 1987,  die  licensee  was 
informed  by  its  badge  processor. 
Radiation  Detection  Company,  that  an 
individual  involved  in  that  event  had 
received  a  whole  body  dose  of  7.5  rems; 
however,  the  licensee  did  not  report  the 
event  to  the  NRC  until  November  23, 
1987. 

Collectively,  these  violations  have 
been  classified  as  a  Severity  Level  II 
problem  (Supplement  IV). 

Cumulative  Civil  Penalty— $6,000 
(assessed  equally  among  die  violations). 

Summary  of  Licensee's  Response 

The  licensee,  in  its  response,  admits 
the  violations.  However,  the  licensee 
presents  reasons  why  the  civil  penalty  is 
excessive.  The  reasons  are  stated  below 
together  with  the  NRC's  evaluation. 

1.  Licensee's  Assertions 

The  University  rejects  the  contention 
that  its  employees  performed  in  a 
"careless"  manner  and  that  the  followup 
actions  were  anything  but  appropriate  in 
view  of  the  information  available  at  the 
times  the  various  actions  were  taken. 
The  judgment  of  the  NRC  staff  does  not 
take  into  account  the  circumstances  of 
the  incident  long  term  performance  of 
personnel  nor  good  faith  efforts  by 
involved  persons  to  deal  appropriately 
with  the  matter. 

The  University  performed  both  an 
informal  and  formal  investigation  of  this 
incident  and  developed  a  series  of 


corrective  measures  prior  to  any  actions 
taken  by  the  NRC. 

NRC  Evaluation 

The  NRC  used  the  word  "careless"  to 
describe  the  failure  of  individuals  to 
follow  basic  radiation  safety  practices 
that  would  have  prevented  an 
overexposure  of  an  individual.  Before 
concluding  that  the  involved  individuals 
were  careless,  the  NRC  carefully 
considered  that  a  radiation  therapy 
physicist  and  the  University  radiation 
Safety  Officer,  probably  the  two  most 
knowledgeable  individuals  in  the  area  of 
radiation  safety,  disabled  a  door 
interlock  switch  which  was  part  of  an 
essential  safety  system  to  control  access 
to  the  teletherapy  treatment  room.  These 
individuals  then  entered  the  room 
without  verifying  that  an  exposed  8990 
curie  cobalt-60  source  had  been  returned 
to  a  safe  shielded  position,  without 
making  routine  direct  reading  radiation 
surveys  to  ensure  that  it  was  safe  to 
enter  the  room,  and  %vithout  observing 
several  warning  lights.  After  considering 
these  factors,  the  NRC  concluded  that 
these  failures  to  follow  basic  radiation 
safety  practices  clearly  demonstrated 
acts  of  carelessness. 

The  staff  examined  the  past 
performance  of  the  licensee,  the 
corrective  actions  to  prevent  recurrence 
and  the  licensee's  identification  and 
reporting  of  the  problem.  As  stated  in 
the  NOV,  the  NRC  concluded  that  the 
licensee's  corrective  actions  were  not 
prompt  and  were  only  minimally 
acceptable. 

2.  Licensee's  Assertions 

The  University  believes  that  the 
imposition  of  the  $6,000  civil  penalty  is 
excessive  when  all  of  the  circumstances 
of  the  alleged  violations  are  considered. 
In  addition,  the  penalty  is 
nonproductive. 

NRC  Evaluation 

The  proposed  civil  penalty  was  based 
on  a  50  percent  increase  in  the  base 
amount  of  the  civil  penalty  for  a 
Severity  Level  II  violation  in  accordance 
with  the  NRC's  Enforcement  Policy 
(Appendix  C,  10  CFR  Part'2).  The 
penalty  was  raised  SO  percent  due  to  the 
NRC's  assessment  that  the  licensee's 
corrective  actions  to  prevent  recurrence 
were  not  prompt  and  were  only 
minimally  acceptable.  The  penalty  was 
proposed  to  send  a  message  that  the 
NRC  considers  this  violation  as  a 
serious  matter  and  to  emphasize  the 
need  to  take  timely  and  comprehensive 
corrective  actions.  In  its  reply  to  the 
Notice  of  Violation,  the  licensee 
provides  no  new  or  additional 
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information  which  would  warrant 
mitigation  of  the  civil  penalty  proposed. 
Furthermore,  as  indicated  in  Enclosure  2 
to  the  letter  transmitting  this  Order, 
further  clarification  is  necessary  to 
provide  assurance  that  the  corrective 
action  will  be  effective. 

NRC's  Conclusion  \ 

The  NRC  staff  has  concluded  that  the 
licensee  has  not  provided  a  sufficient 
basis  for  mitigation  of  the  proposed 
$6,000  civil  penalty.  Accordingly,  a  civil 
penalty  in  the  amount  of  $6,000  is 
imposed. 

Enclosure  2 — NRC  Evaluation  of  tlie 
Licensee's  Corrective  Actions  j 

Licensee 's  Corrective  Actions 

In  its  February  16, 1988  response,  the 
licensee  described  corrective  actions 
that  it  hiid  taken  and  would  take  in  the 
future.  These  actions  are  as  follows: 

1.  Since  the  teletherapy  head  is 
maximally  loaded  at  this  time  and  the 
necessary  surveys  have  been  completed, 
further  surveys  of  the  kind  conducted 
will  be  justified  only  if  there  is  clinical 
need  to  create  a  treatment  geometry 
significantly  different  from  those  which 
have  already  been  evaluated; 

2.  Any  plans  to  conduct  surveys  with 
safety  features  overridden  or  disabled 
should  be  conducted  only  by  designated 
qualified  personnel  and  only  with  the 
prior  knowledge  and  approval  of  the 
Committee  Chairman  or  his  designee. 

3.  A  written  plan  for  such  surveys 
should  be  developed  which  includes 
assignment  of  responsibility  to  only  one 
person  for  operation  of  the  teletherapy 
console. 

4.  Dtiring  any  procedure  which  may 
involve  high  radiation  fields,  direct 
reading  personnel  monitors  should  be 
employed  and  read  during  the  course  of, 
and  at  the  conclusio;i  of,  the  procedure. 

5.  Any  exposures  estimated  by 
calculation  to  be  within  50%  of  the 
regulatory  limits  specified  by  10  CFR 
20.101(a)  should  be  confirmed  as  soon  as 
possible  from  personnel  monitoring  : 
service.  I 

6.  The  audible  alarm  feature  of  both 
the  interior  and  exterior  beam  ON 
indicators  should  be  activated  during 
surveys  when  safety  devices  are 
disabled.  I 

7.  The  visual  beam  ON  indicator  at 
the  end  of  the  entrance  maze  has  be^ 
relocated  to  eye  level. 

NRC  Evaluation  of  the  Licensee's 
Corrective  Actions 

The  NRC  has  reviewed  the  licensee's 
reponse  to  the  Notice  and  has  concluded 
that  additional  information  is  required 


for  several  of  the  licensee's  corrective 
actions. 

1.  With  regard  to  corrective  action. 
Item  2,  the  licensee  should  describe  how 
its  procedures  will  be  modified  to  ensure 
that  before  any  safety  features  are 
overridden  or  disabled,  the  matter  will 
be  reviewed  by  the  entire  Radiation 
Safety  Committee  and  written  approval 
of  the  committee  will  be  required  before 
proceeding. 

2.  With  regard  to  corrective  action. 
Items  3, 4,  and  6,  the  Ucensee  should 
verify  that  these  corrective  actions  will 
be  implemented,  not  that  they  should  be 
implemented. 

3.  With  regard  to  corrective  action. 
Item  5,  the  licensee  should  verify  that 
any  entry  into  a  high  radiation  area  that 
results  in  an  unplanned  radiation  dose 
will  result  in  the  immediate  processing 
of  personnel  monitoring  devices.  It 
should  be  noted  that  it  was  the 
licensee's  inabilify  to  make  an  accurate 
estimate  or  calculation  of  a  radiation 
dose  that  resulted  in  the  late  reporting  of 
an  overexposure  event  that  occurred  on 
October  27, 1987. 

[PR  Doc.  80-10213  Filed  5-&-B8;  8:45  am] 
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Texas  Utilities  Electric  Co.  et  aL; 
Prehearing  Conference 

Before  Administrative  Judges:  Peter  B. 
Block,  Chair,  Dr.  Walter  H.  Jordan,  and  Dr. 
Kenneth  A.  McCoUom. 

In  the  matter  of  Texas  Utilities  Electric  Co., 
et  al.,  (Comanche  Peak  Steam  Electric 
Statioa  Units  1  and  2).  Docket  Nos.  50-445- 
OL2.  5(M46-OL2.  ASI^P  No.  79-430-06-OL, 
May  2, 1988:  and  Texas  Utilities  Electric  Co., 
et  al.,  (Comanche  Peak  Steam  Electric 
Station,  Unit  1),  Docket  No.  50-445-CPA. 
ASLBP  No.  8e-628-02-CPA  May  2, 1988. 

We  have  scheduled  a  public 
prehearing  conference  for  May  11, 1988, 
for  the  purpose  of  conducting  oral 
argument  concerning  consolidation  of 
the  two  captioned  cases  and  clarifying, 
to  the  extent  that  is  currently  feasible, 
the  order  in  which  specific  issues  may 
be  litigated. 

The  conference  is  scheduled  for  9  am 
to  1  pm  in  the  Dallas  Room  of  the 
Downtown  Dallas  Hilton.  1914 
Commerce  Street. 

For  The  Atomic  Safety  and  Ucensig  Board. 
Peter  B.  Block, 

Chair,  Administrative  fudge. 

Bethesda,  Maryland. 

[PR  Doc.  88-10247  Filed  5-6-88;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Demonstration  Project;  Airway 
Science  Curriculum 

aoency:  OflTice  of  Personnel 

Management. 

action:  Notice  of  extension  of 

Demonstration  Project:  Airway  Science 

Curriculum. 

summary:  This  action  extends  the 
Airway  Science  Curriculum 
Demonstration  Project  until  July  6, 1992, 
in  order  to  validate  the  results  of  the 
demonstration. 

EFFECTIVE  DATE:  This  action  is  effective 
as  of  July  7, 1988,  and  expires  July  6. 
1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

at  FAA.  Don  Higgins,  (202)  267-3997;  at 
OPM,  Francoise  Gianoutsos,  (202)  632- 
6164. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Federal  Aviation  Administration 
(FAA)  is  conducting  a  demonstration 
project  under  Title  VI  of  the  Civil 
Service  Reform  Act  of  1978  (92  Stat 
1185)  entitled  "Airway  Science 
Curriculum  Demonstration  Project."  The 
purpose  of  the  project  is  to  evaluate 
alternative  selection  methods  for  filling 
positions  in  several  of  FAA's  technical 
occupations.  The  performance,  work 
related  attitudes,  and  perceived 
potential  for  supervisory  positions  of 
individuals  with  an  aviation-related 
college-level  education,  or  its 
equivalent,  are  compared  with  those  of 
individuals  recruited  for  the  same 
occupations  through  traditional 
methods.  In  support  of  this  purpose, 
FAA,  with  assistance  from- the 
University  Aviation  Association, 
developed  a  model  Airway  Science 
Curriculum  which  emphasizes  college- 
level  courses  in  aviation,  science  and 
technology,  mathematics,  computer 
science,  management  and  general 
studies  as  well  as  technical  areas 
relevant  to  the  pertinent  FAA 
occupations. 

Applicants  for  FAA  positions  as  air 
traffic  controller,  electronics  technician, 
aviation  safefy  inspector,  and  computer 
specialist  who  respond  to  the 
demonstration  Airway  Science 
Announcement  are  rated  on  their 
knowledges,  skills,  abilities,  and  other 
characteristics  required  by  the  model 
Airway  Science  Curriculum.  On  the 
basis  of  this  rating,  these  individuals  are 
ranked  on  a  separate  register  parallel  to 
those  currently  in  use.  Additionally, 
applicants  for  air  traffic  controller 


positions  must  pass  the  air  traffic 
control  examination,  and  applicants  for 
aviation  safefy  inspector  must  hold 
listed  certificates  and  ratings. 

This  plan  was  approved  as  a  title  VI 
demonstration  project  by  OPM  on  July  7, 
1983,  and  the  final  project  plan  was 
published  on  Friday.  July  15. 1983  in  the 
Federal  Register  (48  FR  32490). 

Since  then,  very  few  airway  science 
graduates  have  been  hired.  This  is  due 
id  large  measure  to  the  fact  that  the 
four-year  recognized  degree  programs 
are  only  beginning  to  produce  graduates 
from  the  program.  A  four-year  extension 
of  the  project  is  necessary  to  allow  for  a 
valid  statistical  analysis  of  the  program. 
Under  5  U.S.C.  4703(d)(1)(B),  a 
demonstration  project  may  be  extended 
beyond  five  years.  "*  *  'to  the  extent 
necessary  to  validate  the  results  of  the 
project."  It  is  expected  that  within  an 
additional  four-year  period  there  will  be 
enough  graduates  ft-om  the  Airway 
Science  Curriculum  to  allow  a 
comparison  of  job  performance  between 
graduates  of  the  program,  and 
traditional  hires.  Therefore,  OPM  is 
extending  the  FAA  demonstration 
project  for  four  years  starting  July  7, 
1988  to  expire  on  July  6, 1992. 

Office  of  Personnel  Management. 

Constanoe  Hotner. 

Director. 

(PR  Doc.  88-10170  FUed  5-«-88;  8:45  am] 
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SEcunrriES  and  exchange 

COMMISSION 

(ReteaM  No.  34-2S633;  FHe  No.  SR-M8E- 

S8-3] 

Self-Regulatory  Organizations; 
Proposed  Rule  Ctnnge  by  Midwest 
Stock  Exchange  Incorporated  Relating 
to  Odd  Lot  Differential 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  April  4. 1988.  the  Midwest  Stock 
Exchange,  Incorporated  ("Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II  and  in  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 
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I.  Self'RegoIatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Article  XXXI,  Rules  1,  7,  and  la  relating 
to  the  trading  of  odd-lots.' 

n.  Self-Regulatory  Organization's 
Statement  of  the  Pnrpoae  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  Sections  (A).  (B)  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Currently,  the  Exchange  rules  require 
odd  lot  market  orders  to  be  executed 
based  on  the  last  sale  price  of  a  round 
lot  order.  In  addition,  a  differential  of  % 
point  is  added  or  subtracted,  whichever 
is  applicable,  in  all  odd  lot  executions. 
For  example,  where  a  last  sale  of  a 
round  lot  occurr.  at  25,  an  odd  lot  sale 
would  take  place  at  24ya. 

The  proposed  rule  changes  will 
eliminate  the  %  point  differential 
requirement  as  well  as  the  use  of  the 
last  sale  as  the  applicable  pricing  basis. 
Instead  of  basing  executions  on  the  last 
sale,  under  the  proposed  change  odd 
lots  would  be  executed  based  on  the 
best  consolidated  bid  or  offer  with  no 
differential.  Differentials  on  odd-lot  limit 
orders  also  will  be  eliminated. 

The  proposed  rule  change  is 
consistent  with  section  6  of  the 
Securities  Exchange  Act  of  1934  in  that 
it  is  designed  to  facilitate  transactions  in 
securities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Midwest  Stock  Exchange, 
Incorporated  does  not  believe  that  any 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 
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in.  Date  of  Effectiveness  of  the 
Proposed  Rule  f^yfgff  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoUdtatian  of  ConmMots 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  fi-om  the  public  in 
accordance  with  the  provisions  of  5 
VS.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Pubhc  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  May  31, 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  May  2, 1988. 

Jooathan  G.  Katz. 

Secretary. 

[FR  Doc.  88-10198  Filed  5-6-88:  8:45  am] 
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Self-Regulatory  Organizations; 
Appllcallons  for  UnUsted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange,  Inc. 

May  3, 1988. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
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pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities:  { 

Hadson  Corp. 

Common  Stock,  llO  Par  Value  (File 
No.  7-3298)  I 

High  Yield  Plus  Fund.  Inc. 

Common  Stock,  $.01  Par  Value  (File 
No.  7-3299)  j 

National  Heritage,  Inc.  f 

Common  Stock,  $.01  Par  Value  (Rle 
No.  7-3300) 
First  City  Bancorporation  of  Texas,  Inc. 
(Delaware) 

Common  Stock,  $.01  Par  value  (File 
No.  7-3301) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  24, 1988. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonatlian  G.  Katz. 

Secretary. 

[FR  Doc  88-10202  Filed  &-6-«8;  8:45  am) 
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Self-R«guiatory  Organizations; 
AppicaMona  for  Uniiated  Trading  \ 
Privilegaa  and  of  Opportunity  for 
Hearing;  Midwast  Stodc  ExctUMtga,  inc. 

May  3, 1988.  I 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted  ' 
trading  privileges  in  the  following  ; 
securities:  I 

Templeton  Global  Income  Fimd,  InC 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3285) 
MFS  Intermediate  Income  Trust 


Shares  of  Beneficial  Interest,  No  Par 
Value  (File  No.  7-3286) 
Careercom  Corp. 

Common  Stock.  $.01  Par  Value  (File 
No.  7-3287) 

These  sectirities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  24, 1988, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  apphcations  if  it  finds,  based  upon 
all  the  information  available  to  it  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonatlian  G.  Kats, 
Secretary. 
(FR  Doc.  8S-10203  Piled  S-6-88;  8:45  am] 
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[fMMw*  Na  34-25636;  FM  No.  SR-NASIV 
88-13] 

Self-Reguiatory  Organizatlona; 
National  Aaaodation  of  Sacuritiaa 
Dealera,  Inc^  Propoaad  Amandmant  to 
fhm  Corporata  Finandftg  IntarprataMon 
To  Prohibit  Non-Caah  Salaa  Incantivas 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.G.  788(b)(1),  notice  is  hereby 
given  that  on  April  7, 1988,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Oiganization'i 
Statement  of  Uie  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  hereby  files  a  proposed 
rule  change,  pursuant  to  section  19(b)(1) 
of  the  Act  and  Rule  19b-4  thereunder,  to 
add  a  provision  to  the  NASD's 
Interpretation  of  the  Board  of 


Governors — Review  of  Corporate 
Financing,  Article  ID,  Section  1  of  the 
Rules  of  Fair  Practice  ("Corporate 
Financing  Interpretation").  The  new 
provision  is  proposed  to  follow  the 
paragraph  on  "Overallotment  Options" 
under  the  "Arrangement  Factors" 
section  of  the  Corporate  Financing 
Interpretation  at  page  2033  of  the  NASD 
Manual.  New  language  is  italicized. 

Sales  Incentives 

When  proposed  in  connection  with 
the  distribution  of  a  public  offering  of 
securities,  it  shall  be  an  unfair  and 
unreasonable  arrangement  for  a 
member  or  person  associated  with  a 
member  to  accept,  directly  or  indirectly, 
any  non-cash  sales  incentive  item, 
including  but  not  limited  to  travel 
bonuses,  prizes  and  awards,  from  an 
issuer  or  an  affiliate  of  an  issuer  in 
excess  of  $50  per  person  per  issuer 
annually.  Notwithstanding  the 
foregoing,  a  member  may  provide  non- 
cash sales  incentive  items  to  its 
associated  persons  provided  that  no 
issuer,  affiliate  of  the  issuer,  including 
specifically  an  affiliate  of  the  member, 
directly  or  indirectly  participates  in  or 
contributes  to  providing  such  non-cash 
sales  incentive. 

n.  Self-Regulatory  Otganizatioii's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  statutory  basis  for  the  proposed  rule 
change  and  discussed  any  comments  it 
received  on  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
rv  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  Sections  (A),  (B),  and  (C) 
below  of  the  most  significant  aspects  of 
such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  ofths  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change. 

In  Fall  of  1985,  the  NASD  Board  of 
Governors  approved  the 
recommendation  of  the  Direct 
Participation  Programs  and  Real  Estate 
Committtees  to  amend  Appendix  F  to 
Article  III,  Section  34  ("Appendix  F')  of 
the  NASD  Rules  of  Fair  Practice  to 

ftrohibit  a  sponsor,  affiliate  of  a  sponsor 
other  than  a  member  dealing  with 
persons  associated  with  that  member)  or 
a  direct  participation  program  from 
directly  or  indirectly  offering  or 
providing  non-cash  sales  incentive 
compensation  to  a  member  or  its 


associated  persons  including,  but  not 
limited  to,  b'avel  bonuses,  prizes  and 
awards  in  excess  of  $50  per  person  per 
sponsor.  The  Direct  Participation 
Programs  and  Real  Estate  Committees 
expressed  concern  that  the  emphasis 
given  to  non-cash  sales  incentives 
undermines  members'  ability  to 
supervise  their  sales  persons.  The 
proposed  amendment  to  Appendix  F 
would  not  prohibit  a  member  from 
offering  its  own  in-house  sales  incentive 
program.* 

The  Board  of  Governors  also 
approved  the  recommendation  of  the 
Committees  that  the  proposed 
prohibition  on  non-cash  sales  incentives 
should  be  extended  to  other  product 
areas  and  referred  the  issue  to  the 
Investment  Companies,  Variable 
Contracts  and  Corporate  Financing 
Committees.  Subsequently,  the  issue 
was  considered  by  the  referenced 
Committees.* 

With  respect  to  the  Corporate 
Financing  Committee,  the  Board  of 
Governors  approved  the 
reconmiendation  of  that  Committee  that 
non-cash  sales  incentive  programs  be 
prohibited  in  connection  With  real  estate 
investment  trusts  and  debt  or  equity 
corporate  offerings,  which  are  not 
covered  by  the  provisions  of 
Appensix  F.»  The  NASD  believes  that 
certain  changes  in  the  tax  laws 
embodied  in  the  Tax  Reform  Act  of  1986 
and  other  factors  in  the  real  estate 
market  have  let  to  a  marked  increase  in 
the  number  of  publicly  offered  REITs  in 
late  1986  and  in  1987  in  comparison  to 
direct  participation  programs.  Further, 
sales  of  REITs  are  considered  to  be  in 
direct  competition  with  sales  of  direct 
participation  programs.  In  many  cases, 
REITs  are  sponsored  by  members  or 
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*  The  propoMd  rule  change  to  Appendix  P  to 
Article  m.  Section  34  of  the  NASD  Rules  of  Fair 
Practice  wat  filed  with  the  SEC  purtuant  to  SEC 
Rule  19b-4.  See  SR-NASD-86-22  and  AmendroenU 
Not.  1, 2  and  3  thereto. 

,»  At  iU  meeUng  on  January  18, 1968,  the  NASD 
Board  of  Governors  approved  the  publication  for 
comment  of  proposed  rule  changes  to  Article  UI, 
Sections  28  and  29  of  the  NASD  Rules  of  Fair 
Practice  to  prohibit  the  receipt  of  non-cash 
compensation  in  connection  with  sales  of 
investment  company  and  variable  contract 
securities,  respectively.  The  proposed  rule  changes 
were  published  for  comment  in  Notice  to  Members 
87-17  (March  1, 1988). 

*  The  Board  of  Governors  also  determbied  that 
the  proposed  rule  change  to  the  Corporate  Financing 
Interpretation  should  become  effective  concurrently 
with  that  to  Appendix  F,  or  as  soon  thereafter  as 
possible.  Subsequently,  the  NASD  filed  two 
amendments  to  SR-NASD-88-2?with  substantial 
language  changes  on  May  14, 1987  and  August  7. 
1987.  Therefore,  the  NASD  postponed  the  filing  of 
the  proposed  rule  change  to  the  Corporate  Financing 
Interpretation  until  the  staff  of  the  SEC  had  had  an 
opportunity  to  review  the  revised  proposed  rule 
change  to  Appendix  F. 


affiliates  of  members  that  previously 
confined  their  activities  to  direct 
participation  programs,  lie 
characteristics  of  sales  incentives  that 
have  been  utilized  with  respect  to  the 
distribution  of  REITs  and  direct 
participation  programs  are  similar, 
although  not  as  frequently  used.  In 
comparison,  sales  incentives  have  not 
traditionally  been  employed  in 
connection  with  the  distribution  of 
corporate  debt  and  equity  offerings. 
Therefore,  although  sales  incentives  do 
not  currently  appear  to  be  a  significant 
problem  in  connection  with  the  sale  of 
RETT  and  corporate  offerings,  the  NASD 
has  determined  to  adopt  the  proposed 
rule  change  to  avoid  problems  in  the 
future  and  in  light«f  several  complaints 
that  have  been  received  from  members 
with  respect  to  sales  incentive  programs 
for  REITs. 

The  rule  change  proposed  by  the 
NASD  would  insert  a  new  provision 
under  the  heading  "Arrangement 
Factors"  to  provide  that  it  shall  be 
presumed  to  be  an  unfair  and 
unreasonable  arrangement  for  a  member 
or  person  associated  with  a  member  to 
accept  directly  or  indirectly,  any  non- 
cash sales  incentive  item,  including  but 
not  limited  to  travel  bonuses,  prizes  and 
awards,  from  an  issuer  or  an  affiliate  of 
an  issuer  in  excess  of  $50  per  person  per 
issuer  annually.  The  proposed  hile 
change  also  includes  a  provision  that 
provides  an  exception  to  the  foregoing 
prohibition  for  members'  in-house  sales 
incentive  programs.  The  proposed  rule 
change  states  that  notwithstanding  the 
foregoing  restrictions  on  non-cash  sales 
incentives,  a  member  may  provide  non- 
cash sales  incentive  items  to  its 
associated  persons  provided  that  no 
issuer,  affiliate  of  the  issuer,  including 
specifically  an  affiliate  of  the  member, 
directly  or  indirectly  participates  in  or 
contributes  to  providhig  such  non-cash 
sales  incentive. 

The  proposed  rule  change  is 
consistent  with  the  provisions  of  section 
15A(b)(6)oftheAct 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  presents  no  impact  on 
competition  that  is  not  necessary  in 
furtherance  of  the  purposes  of  the  Act 
as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  NASD  pubhshed  the  proposed 
rule  change  for  comment  in  Notice  to 
Members  86-33  (May  7, 1986).  The 


NASD  received  23  comments  on  the 
proposed  rule  change  from  22 
commenters.  Eighteen  of  the 
commenters  were  in  favor  of  the 
proposed  amendment  and  did  not 
suggest  any  changes  to  the  language  of 
the  proposed  provision.  Four 
commenters  were  opposed  to  the 
amendment. 

The  commenters  opposed  to  the 
proposed  amendment  pointed  out  that 
the  problems  experienced  by  the  direct 
participation  program  industry  with 
respect  to  non-cash  sales  incentives  are 
not  present  in  the  context  of  corporate 
and  RETT  offerings.  It  was  further 
pointed  out  that  corporate  and  RETT 
securities  lack  the  characteristics  of 
direct  participation  programs,  which  are 
long-term,  illiquid  and  considered  high- 
risk.  Instead,  it  was  urged  that  the 
Corporate  Financing  Department  staff 
evaluate  the  appropriateness  of  any 
arrangement  for  non-cash  sales 
incentives  on  a  case-by-case  basis. 
However,  no  guidelines  were  suggested 
for  such  review. 

The  NASD  beUeves  that  the  sale  of 
REITs  are  in  competition  with  sales  of 
direct  participation  programs  and  are 
often  offered  by  the  same  sponsors. 
Further,  the  characteristics  of  sales 
incentive  programs  for  REITs  and  direct 
participation  programs  are  similar. 
Finally,  the  NASD  has  received  several 
complaints  from  members  relating  to 
sales  incentive  programs  for  REITs. 
Therefore,  although  sales  incentives  are 
not  currently  considered  a  significant 
problem  in  die  sale  of  corporate  and 
RETT  offerings,  the  NASD  has 
determined  that  the  proposed  rule 
change  should  be  adopted  at  this  time  to 
avoid  problems  in  the  future. 

In  addition,  one  commenter  was 
opposed  to  the  proposed  amendment  on 
the  basis  that  non-cash  incentives  will 
continue  to  be  permitted  for  insurance 
and  mutual  fund  products.  As  indicated 
above,  the  NASD  currently  has 
published  for  comment  similar  proposed 
rule  changes  to  prohibit  the  receipt  of 
non-cash  compensation  in  connection 
with  mutual  fiind  and  variable  contracts 
products  in  Notice  to  Members  86-17 
(March  1, 1988). 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
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organization  consents,  the  Ckimmission 

will: 

A.  By  order  approve  such  proposed  rule 
change,  or 

B.  Institute  proceedings  to  detennine 
whether  the  propoaed  rale  change 
should  be  disapproved. 

rv.  Solidtation  of  Comments         I 

Interested  persons  are  invited  tq 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  fix  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NA93-8&-13  and  should  be 
submitted  by  May  31, 1968. 

For  the  Conuniaskia.  by  the  Divinon  of 
Market  Regulatkn.  p«niiant  to  delegated 
authority.  17  CFR  20a30-3(aXl2).  i 
Jonathu  G.  Katz, 
Secretary. 

Dated:  May  2. 1988. 

[FR  Doc  88-10199  Filed  &.«-88: 8:45  am] 
I  CODE  nio-«i-ii  I 
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SoW-fteQutaitofy  Ofynjmtlons; 
Namnai  Assocmiofi  or  sscunms 
Dealers,  Inc.;  Ontar  Approving    j 
Proposed  Rule  Change 

On  December  31, 1967,  and  January 
15, 1968,  the  National  Association  of 
Securities  Dealers.  Ina  TNASD"), 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  19Cb](l]  under  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19b-4  thereunder,  a  proposed 
rule  change  to  establish  a  mandatory 
price  and  volume  reporting  system  for 
over-the-counter  equity  securities  that 
are  not  part  of  the  NASDAQ  System 
("non-NASDAQ  CfTC  Securities"),  and 
amend  its  Best  Execution  Interpretation 
relating  to  retail  transactions  in  these 
stocks. 


The  new  Schedule  H  of  the  NASO's 
By-Laws  requires  NASD  mranbers 
executing  principal  transactions  in  non- 
NASDAQ  ore  Securities  to  report  price 
and  volume  data  for  days  on  which  their 
sales  or  purchases  exceed  50,000  shares 
or  $10,000.  Where  the  reporting 
requirement  has  been  triggered, 
members  must  report  aggregate  volume 
and  the  highest  price  at  which  they  sold 
the  security  and  the  lowest  price  at 
which  they  bought  it.  Pursuant  to  a 
clarifying  amendment  filed  by  the  NASD 
on  March  31. 1968,  members  most  also 
report  whether  the  trades  establishing 
the  highest  price  at  which  they  sold  and 
the  lowest  price  at  which  they 
purchased  the  security  represented  an 
execation  with  a  customer  or  with 
another  broker-dealer.  Members  will 
have  the  option  of  reporting  between 
4:00  p.m.  and  6:30  p.m.  Eastern  Time  on 
the  trade  date  or  between  7:30  a.m.  and 
9:00  a.m.  Eastern  Time  on  the  next 
business  day.  NASD  members  that  are 
NASDAQ  subscribers  will  be  able  to 
enter  the  reported  information  directly 
into  NASDAQ.  An  alternative  electronic 
reporting  vehicle  is  being  developed  for 
those  NASD  members  that  are  not 
NASDAQ  subscribers. 

The  amendment  to  the  Best  Execution 
Interpretation  requires  members  dealing 
in  non-NASDAQ  OTC  Securities  to 
check  a  minimum  of  three  dealers  (or  aU 
dealers  if  three  or  less]  prior  to 
executing  any  transaction  on  behalf  of  a 
customer. 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
25399,  53  FR  6901  (March  3, 1988).  The 
Commission  received  one  comment 
letter  from  the  National  Quotation 
Bureau  ("NQF'),*  the  publisher  of  the 
"pink  sheets." 

NQB's  letter  relates  to  that  part  of  the 
rule  filing  which  requires  price  and 
vohune  reporting  for  non-NASDAQ  OTC 
Securities.  While  NQB  supports  this 
initiative,  it  urges  the  Commission  to 
require  the  NASD  to  make  publicly 
available,  on  a  stock-by-stock  basis 
with  data  aggregated  for  all  reporting 
market  makers,  the  price  and  volume 
information  that  will  be  collected.  In 
support  of  its  position,  NQB  cites  the 
Congressional  finding  in  section 
llA(a)(l)(C)  of  the  Act  regarding  the 
benefits  of  assuring  the  availability  of 
information  with  respect  to  quotations 
for  and  transactions  in  securities. 

Although  the  Commission  agrees  with 
NQB  that  it  would  be  consistent  with 
the  purposes  of  the  Act  for  the  reported 
price  and  volume  information  to  be 


'  Letter  Eram  David  M.  Bunwtt.  President 
National  Quotatkm  Bureau,  to  Jonathan  G.  Kats, 
Secretaijr.  SBC,  datad  Match  M.  ISSS. 


publicly  disseminated,  we  do  not 
consider  it  appropriate  to  require  such 
dissemination  at  this  point.  The 
proposed  price  and  vohmie  reporting 
requirements  have  been  devised,  in  the 
first  instance,  as  regulatory  measures  to 
improve  surveillance  of  trading  in  non- 
NASDAQ  OTC  Securities.  We 
understand  that  the  NASD  is 
considering  how  the  reported 
information  might  be  disseminated,  and 
we  see  no  reason  why  the  information 
should  not  eventually  be  made 
publically  available. 

The  Commission  finds  that  the 
proposed  rule  diange  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
association,  and,  in  particular,  die 
requirements  of  sections  llA,  15A  and 
the  ndes  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  tlie  Division  of 
Market  Regulation,  pursuant  to  delegated 
autliority. 

Dated:  May  2.  ia8& 

Jonathan  G.  Katx, 

Secretary. 

[FR  Doc.  88-10200  Filed  S-6-&B;  8:45  am] 

BIUJNO  CODE  a01»-01-« 


[ReiMM  No.  34—25641;  FMa  Na  SfMISCC- 
•7-12] 

Self-Regulatory  Organizations; 
Nationai  Securities  Clearing 
Corporation  niSCCI:  Order 
Extending  Approval  Of  Proposed  Rule 
Change  On  A  Temporary  Basis 

On  October  15, 1987,  NSCC  filed  a 
proposed  rule  change  (File  No.  SR- 
NSCC-87-12)  under  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act").  The  proposed  rule  change 
reused  NSCC's  rules  to  authorize  and 
establish  financial  and  operational 
standards  for  a  new  cate^ry  of  broker- 
dealer  membership,  whose  activities 
would  be  restrictmi  exclusively  to  the 
use  of  the  Fimd/SERV  Service.  The 
proposal  also  revised  NSCCs  rules 
concerning  Fimd/SERV  clearing  fund 
contributions  and  allocating  losses  to 
that  fund  in  the  event  of  syst«ns  losses 
or  member  default.  On  January  26, 1988, 
the  Commissi<Hi  approved  the  proposed 
rule  change  on  a  temporary  basis  for 
three  months,  through  April  30, 198a  As 
discussed  below,  the  Commission  is 
extending  its  approval  of  the  proposed 
rule  change,  on  a  temporary  basis, 
through  June  30, 1988. 


The  Commission,  in  its  temporary 
approval  order,  asked  NSCC  to  evaluate 
the  benefits  accruing  from  lower  Fund/ 
SERV  clearing  fund  contributions  and 
limited  member  assessments.  The 
Commission  also  asked  NSCC  to 
monitor  member  Fund/SERV  settlement 
activity,  and  report  on  the  risk  that 
Fund/SERV  settlement  debits  and 
credits  could  not  be  reversed  and  fully- 
collected  from  other  Fund/SERV  system 
users.  Pursuant  to  our  request,  NSCC 
has  provided  the  Commission  with 
information  regarding  the  benefits  and 
risks  associated  with  the  proposed  rule 
change. 

The  Commission  has  not  fully 
analyzed  the  information  provided  by 
NSCC  and,  thus  needs  more  time  to 
study  this  information  before  granting 
final  approval  of  the  proposed  rule. 
Nothing  in  NSCC's  information, 
however,  appears  to  contradict  the 
Commission's  preliminary  finding  that 
the  proposed  rule  change  is  consistent 
with  Act  and,  in  particular,  with  section 
17A.  Therefore,  the  Commission 
believes  that  it  is  appropriate  to  extend 
the  proposed  rule  change  for  60  days. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  {SR-NSCC-87-12) 
be,  and  hereby  is,  approved  on  a 
temporary  basis  through  June  30, 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  May  2. 1988. 

Jonathan  Katz, 

Secretary. 

[FR  Doc.  88-10201  Filed  5-6-88;  8:45  am] 

BIUMQ  CODE  ntO-Ot-K 


Self-Reguiatory  Organizations; 
AppHcstions  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stocit  Exchange, 
Inc. 

May  3, 198a 

The  above  named  national  seciuities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 
Granges  Exploration  Ltd. 

Common  Stock,  No  Par  Value  (File 
No.  7-3280) 
Chicago  Pacific  Corporation 

Common  Stock.  $0.01  Par  Value  (File 
No.  7-3281) 
Freeport-McMoran  Oil  &  Gas  Royalty 
Trust 

Units  of  Beneficial  Interest  (File  No.  7- 
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3282) 
CTS  Corporation 
Common  Stock,  No  Par  Value  (File 
No.  7-3283] 
Cedar  Fair.  LP. 
Linjited  Partner's  Units  (File  No.  7- 
3284) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  24, 1988, 
written  data,  views  and  argimients 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Stieet  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  imlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authorit>'. 

Jonathan  Katz, 

Secretary. 

[FR  Doc.  88-10204  Filed  5-6-68;  8:45  am] 

BtLUNQ  CODE  MIO-OI-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Inc. 

May  3. 198& 

The  above  named  national  securities 
exchange  has  filed  appUcations  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12tf)(l](B]  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securites: 
Smucker  (J.M.)  Company 

Common  Stock,  No  Par  Value  (File 
No.  7-3288) 
TCW  Convertible  Securities  Fund.  Inc. 

Comon  Stock,  $0.01  Par  Value  (File 
No.  7-3289) 
Thor  Industries,  Inc. 

Common  Stock,  $0.10  Par  Value  (File 
No.  7-3290] 
USLICO  Corporation 

Common  Stock,  $1.00  Par  Value  (File 
No.  7-3291) 
Land's  End  Inc. 

Comon  Stock,  $0.01  Par  Value  (File 


No.  7-3292) 
Newell  Company 
Common  Stock,  $1.00  Par  Value  (File 
No.  78-3293) 
Nuveen  California  Municipal  Value 
Fund,  Inc. 
Common  Stock.  $0.01  Par  Value  (File 
No.  7-3294) 
Sahara  Casino  Partners,  LP. 

Depositary  Units  (File  No.  7-3295) 
W.W.  Grainger,  Inc. 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-3296) 
M.A.  Hanna  Company 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-3297) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanger  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  24, 1988, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Stieet  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  88-10205  Filed  5-6-88:  8:45  am] 

SIUNQ  COOC  M10-01-M 


[File  Na  22-17937) 

Application  and  Opportunity  for 
Hearing;  Citicorp 

May  3, 1988. 

Notice  is  hereby  given  that  Citicorp    ■ 
(the  "Company")  has  filed  an 
application  under  clause  (ii)  of  section 
310(b)(1)  of  die  Trust  Indenture  Act  of 
1939  (the  "Act")  for  a  finding  that  the 
tiiisteeship  of  United  States  Trust 
Company  of  New  York  (the  "Bank") 
under  indentures  dated  as  of  February 
15. 1972  (the  "1972  Indenture"), 
supplemented  as  of  November  15, 1972 
(the  "November  1972  Supplement")  and 
June  30, 1974  (the  "June  1974 
Supplement"),  March  15, 1977  (the 
"March  1977  Indenture")  supplemented 
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as  of  July  1. 1977  (the  "July  1977         ( 
Supplement"),  July  15. 1978  (the  "jtily 
1978  Supplement").  February  1. 1970  (the 
"February  1979  Supplement").  April  15, 

1980  (the  "April  1980  Supplement"), 
February  1, 1981  (the  "February  1981 
Supplemnent"),  May  1, 1981  (the  "May 

1981  Supplement"),  August  1. 1981  (the 
"August  1981  Supplement"),  November 
1, 1981  (the  "November  1981 
Supplement"),  February  1. 1902  (the 
"February  1982  Supptenentn.  February 
15, 1982  (the  "February  15, 1962 
Supplement"),  and  March  15, 1982  (the 
"March  1982  Supplemoit"),  August  25, 
1977  (the  "August  1977  Indenture"),  and 
April  21. 1980  (the  "1980  Indenture") 
between  the  Company  and  Bank  which 
were  heretofore  qualified  under  the  Act 
and  under  a  Pooling  and  Servicing 
Agreement  dated  as  of  October  1, 1987 
(the  "October  Agreement")  between 
Citicorp  Mortgage  Securities,  Inc. 
("Citicorp  Mortgage")  and  the  Bank 
which  iuu  not  been  qualified  under  the 
Act,  is  not  so  likely  to  involve  a  material 
conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
the  Bank  from  acting  as  trustee  under 
any  of  such  indentures  or  agreement 
Section  310(b)  of  the  Act  provides  in 
part  that  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  any  conflicting  interest  (as 
defined  in  the  section),  it  shall,  within 
ninety  days  after  ascertaining  that  it  has 
such  conflicting  interest  either  eliminate 
such  conflicting  interest  or  resign. 
Subsection  (1)  of  that  section  provides, 
with  certain  exceptions  stated  therein, 
that  a  trustee  under  a  qualified 
indenture  shall  be  deemed  to  have  a 
conflicting  interest  if  such  trustee  is 
trustee  under  another  indenture  of  the 
same  obligor. 

The  Company  alleges; 

(1)  Pursuant  to  the  1972  Indenture,  the 
Company  has  issued  $650,000,000 
aggregate  principal  amount  of  its 
Floating  Rate  Notes  Due  1989  (the 
"Notes")  under  the  June  1974 
Supplement  of  which  $74,304,000  are 
outstanding  as  of  March  1, 1988.  The 
Notes  were  registered  under  the 
Securities  Act  of  1933  ("1933  Act")  and 
the  1972  Indenture  was  qualified  under 
the  Act 

(2)  Pursuant  to  the  March  1977 
Indenture,  the  Company  has  issued 
$350,000,000  aggregate  principal  amount 
of  its  8.45%  Notes  Due  March  15,  2007. 
The  Company  has  issued  in  aggregate 
principal  amount  (i)  $250,000,000  of  its 
8%%  Notes  Due  July  1,  2007  under  the 
July  1977  Supplement  (ii)  $200,000,000  of 
its  Floating  Rate  Notes  Due  1998  imder 
the  July  1978  Supplement  (iii) 


$500,000,000  of  its  Floating  Rate  Notes 
Due  2004  under  the  February  1979 
Supplement;  (iv)  $250,000,000  of  its 
Floating  Rate  Notes  Due  2010  under  the 
April  1980  Supplement;  and  (v) 
$100.00aOOO  of  iU  Floating  Rate  Notes 
Due  March  10, 1989  under  the  March 
1982  Supplement  (collectively,  the 
"Notes").  Of  these,  $1,051,334,000  are 
outstanding  as  of  March  1, 1988.  The 
Notes  were  registered  under  the  1933 
Act  and  the  March  1977  Indenture  was 
qualified  under  the  Act. 

(3)  Pursuant  to  die  August  1977 
Indenture,  the  Company  has  issued 
$250,000,000  aggregate  principal  amount 
of  its  Rising-Rate  Notes,  Series  A  (the 
"Notes"),  of  which  none  are  outstanding 
as  of  March  1, 1988.  The  Notes  were 
registered  under  the  1933  Act  and  the 
August  1977  Indenture  was  qualified 
under  the  Act 

(4)  Pursuant  to  the  1980  Indenture,  the 
Company  has  outstanding  as  of  March  1, 
1988,  $5,379,488,997  aggregate  principal 
amount  of  various  series  of  notes  (the 
"Notes").  The  Notes  were  registered 
under  the  1933  Act  and  the  1980 
Indenture  wais  qualified  under  the  Act. 
The  four  indentures  are  hereinafter 
called  the  "Indentures,"  and  tfie 
securities  issued  pursuant  to  the 
Indentures  are  hereinafter  called  the 
"Notes." 

(5)  Pursuant  to  the  September 
Agreement  Citicorp  Mortgage 
Securities,  ln&  ("Citicorp  Mortgage"),  a 
subsidiary  of  the  Company,  issued 
Mortgage  Pass-Throu^  Certificates, 
Series  1987-18A  10.50%.  Pass-Through 
Rate  (the  "Series  1987-18A 
Certificates"),  which  evidence  fractional 
undivided  interests  in  a  pool  of 
conventional  one-to-four-family 
mortgage  loans  (the  "1987-18A  Mortgage 
Pool")  originated  by  Citibank,  NJ^  and 
having  adjusted  principal  balances 
aggregating  $72,983,941.87  at  the  close  of 
business  on  October  1. 1987.  which 
mortgage  loans  were  assigned  to  the 
Bank  as  Trustee  simultaneously  with  the 
issuance  of  the  Series  1987-18A 
Certificates.  On  October  29. 1987.  the 
Company  entered  into  a  Guaranty  of 
even  date  (the  "1987-18A  Guaranty") 
pursuant  to  which,  for  die  benefit  of  the 
holders  of  the  Series  19e7-lBA 
Certificates,  it  agreed  to  be  liable  for 
8.00%  of  the  initial  aggregate  principal 
balance  of  the  19e7-18A  Mortgage  Pool 
and  for  lesser  amounts  in  later  years 
pursuant  to  the  provisions  of  the  1967- 
18A  Guaranty.  Hie  Company's 
obligations  under  the  1987-18A 
Guaranty  raak  pari  passu  with  aU 
unsecured  and  imsnbordinated 
indebtedness  of  the  Company,  and 
accordingly,  if  enforced  against  the 


Company,  the  1987-18A  Guaranty  would 
rank  on  a  parity  with  the  obligations 
evidenced  by  the  Notes.  The  Series 
1987-18A  Certificates  were  registered 
under  the  1933  Act  as  part  of  a  delayed 
or  continuous  offering  of  $2.000.00ao00 
aggregate  amount  of  Mortgage  Pass 
Throt^  Certificates  pursuant  to  Rule 
415  under  the  1933  Act 

(6)  The  Applicant  is  not  in  default  in 
any  respect  under  the  Indentures  or 
under  any  other  existing  indenture. 

(7)  The  obligations  of  the  Company 
imder  the  Indentures  and  the  1987-18A 
Guaranty  are  wholly  unsecured,  are 
unsubordinated  and  r&Tik  pari  passu. 

(8)  Such  differences  as  exist  among 
the  Indentures  and  the  respective 
obligations  of  the  Company  under  the 
1987-iaA  Guaranty  are  unlikely  to  cause 
any  conflict  of  interest  in  the  trusteeship 
of  the  Bank  under  the  Indentures  and 
the  September  Agreement 

The  Company  has  waived  notice  of 
hearing,  hearing,  and  any  and  all  rights 
to  specify  procedures  under  the  Rules  of 
Practice  of  the  Commission  in 
connection  with  this  matter. 

For  a  more  detailed  statement  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application, 
which  is  on  file  in  the  Offices  of  the 
Commission's  Public  Reference  Section, 
File  Number  22-17937,  450  Fifth  Street 
t^W.,  Washington.  DC  20549. 

Notice  is  further  given  that  any 
interested  persons  may,  not  later  than 
May  27, 1988,  request  in  writing  that  a 
hearing  be  held  on  such  matter  stating 
the  nature  of  his  interest,  die  reasons  for 
such  request  and  the  issues  of  law  or 
fact  raised  by  said  application  which  he 
desires  to  controvert  or  he  may  request 
that  he  be  notified  if  the  Commission 
orders  a  hearing  thereon.  Any  such 
request  should  be  addressed:  Secretary, 
Securities  and  Exchange  Conunission. 
450  Fifth  Street  NW..  Washington,  DC 
20549. 

At  any  time  after  said  date,  the 
Conunission  may  issue  an  order  granting 
the  application,  upon  such  terms  and 
conditions  as  the  Commission  may  deem 
necessary  or  appropriate  in  the  public 
interest  and  for  the  protection  of 
investors,  unless  a  hearing  is  ordered  by 
the  Commission. 

For  the  Conumsaion.  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 
)oaathaBG.Kata, 
Secretary. 

[FR  Doc  85-10206  Filed  S-ft-88;  8:45  am] 
■UJNQ  COCK  seie^i-M 
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Application  and  Opportunity  for 
Haaring;  Norstar  Bancoip,  Inc. 

May  3. 1988. 

Notice  is  hereby  given  that  Norstar 
Bancorp  Inc.  (die  "Company")  has  filed 
an  application  under  clause  (ii)  of 
section  310(b)(1)  of  the  Trust  Indenture 
Act  of  1939  (the  "Act")  for  a  finding  by 
the  Securities  and  Exchange 
Commission  (the  "Conunission")  that 
the  trusteeship  of  Chemical  Bank  (the 
"Bank")  under  an  indenture  dated  as  of 
January  11. 1982  (the  "1982  Indenture") 
between  Security  New  York  State 
Corporation  ("Security")  and  the  Bank 
which  has  not  been  qualified  under  the 
Act  and  under  an  indenture  dated 
January  1. 1985  (the  "1985  Indenture") 
between  the  Company  and  the  Bank 
which  was  qualified  under  the  Act  is 
not  so  likely  to  involve  a  material 
conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
the  Bank  from  acting  as  trustee  under 
the  aforementioned  indentures. 

Section  310(b)  of  the  Act  provides  in 
part  that  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  any  conflicting  interest  as 
defined  in  the  section  it  shall,  within 
ninety  days  after  ascertaining  that  it  has 
such  conflicting  interest,  either  eliminate 
such  conflicting  interest  or  resign. 
Subsection  (1)  of  such  section  provides, 
with  certain  exceptions  stated  therein. 
that  a  trustee  under  a  qualified 
indenture  shall  be  deemed  to  have  a 
conflicting  interest  if  such  trustee  is 
trustee  under  another  indenture  of  the 
same  obliger. 

The  Company  alleges: 

1.  Pursuant  to  the  1982  Indenture, 
Security  issued  approximately  $2,276,906 
aggregate  principal  amount  of  its  10% 
Notes  due  1992  (the  "10%  Notes)  issued 
in  connection  with  the  purchase  by 
Security  of  all  of  the  outstanding  shares 
of  Mohawk  National  Bank  of 
Schenectady,  New  York.  Subsequent  to 
the  issuance  of  the  10%  Notes,  Security 
and  the  Company  merged.  The  1982 
Indentiu«  was  not  qualified  under  the 
Act  in  reliance  upon  section  304(a)(9)  of 
the  Act. 

2.  Pursuant  to  the  1985  Indenture,  the 
Company  issued  $100  miUion  aggregate 
principal  amount  of  its  Floating  Rate 
Subordinated  Capital  Notes  due  January 
1998  (die  "Floating  Rate  Notes").  The 
Floating  Rate  Notes  were  registered 
under  die  Securities  Act  of  1933  ("1933 
^ct"),  and  the  1985  Indenture  was 
qualified  under  the  Act. 

3.  The  Company  is  not  in  default 
under  the  1982  Indenture,  the  1985 


Indenture,  or  any  other  existing 
indenture. 

4.  The  Company's  obligations  under 
the  1962  Indenture  and  the  1985 
Indenture  are  wholly  unsecured  and 
rank  pan  passu. 

5.  The  provisions  of  the  1982  Indenture 
and  the  1985  Indenture  are  not  so  hkely 
to  involve  a  material  conflict  of  interest 
as  to  make  it  necessary  in  the  public 
interest  or  for  the  protection  of  investors 
to  disqualify  the  Bank  from  acting  as 
trustee  under  any  of  such  indentures. 

The  Company  has  waived  notice  of 
hearing,  and  any  and  all  rights  to  specify 
procedures  under  the  Rules  of  Practice 
of  the  Commission  in  connection  with 
this  matter.     . 

For  a  more  detailed  statement  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  such  application 
which  is  on  file  in  the  Offices  of  the 
Commission's  Public  Reference  Section, 
File  Number  22-17908,  450  FifUi  Sti-eet, 
NW.,  Washington,  DC  20549. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
May  31, 1988,  request  in  writing  that  a 
hearing  be  held  on  such  matter  stating 
the  nature  of  his  interest  the  reasons  for 
such  request  and  the  issues  of  fact  or 
law  raised  by  such  appUcation  which  he 
desires  to  controvert  or  he  may  request 
that  he  be  notified  if  the  Commission 
orders  a  hearing  thereon.  Any  such 
request  should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW..  Washington.  DC 
20549.  At  any  time  after  said  date,  the 
Commission  may  issue  an  order  granting 
the  application  upon  such  terms  and 
conditions  as  the  Commission  may  deem 
necessary  or  appropriate  in  the  public 
interest  and  for  the  protection  of 
investors,  unless  a  hearing  is  ordered  by 
the  Commission. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 

(FR  Doc.  88-10207  Filed  S-fr-«8;  8:45  am] 
BILUNO  CODE  SOIO-OI-fl 


mie  Na  1-80851 

Issuer  Delisting;  Application  to 
Withdraw  From  Usttng  and 
Registration;  (UC  Corp.  Common 
Stock,  Par  Value  $.34) 

May  3, 1988. 

UC  Corp.  ("Company"),  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  pursuant  to 
section  12(d)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 


the  above  specified  security  from  listing 
and  registration  on  the  American  Stock 
Exchange  ("Amex"). 

The  reasons  alleged  in  the  appHcation 
fw  withdrawing  this  security  from 
hsting  and  registration  include  the 
following: 

In  making  the  decision  to  withdraw  its 
common  stock  from  listing  on  the  Amex, 
the  Company  considered  the  direct  and 
indirect  costs  and  expenses  attendant 
on  maintaining  the  listing  of  its  common 
stock  on  the  Amex.  The  Company  does 
not  see  any  advantage  in  the  trading  of 
its  stock  in  view  of  the  fact  that  it  has 
disposed  of  substantially  all  of  its 
assets.  The  Company  is  no  longer 
conducting  an  active  operating  business 
and  its  activities  are  limited  to  those 
relating  to  making  liquidating 
distributions. 

Any  interested  person  may,  on  or 
before  May  24, 1988.  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Exchange  and  what  terms,  if 
any.  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  88-10208  Filed  5-6-88:  8:45  am] 

BILUNO  COOC  SOIO-ei-M 


SMALL  BUSINESS  ADMINISTRATION 
[License  No.  09/09-5376] 

San  Joaquin  Business  Investment 
Group  Inc.;  Issuance  of  a  Small 
Business  Investment  Company 
License 

On  February  1, 1988,  a  notice  was 
published  in  the  Federal  Register  (Vol. 
53,  No.  26)  stating  that  an  application 
has  been  filed  by  San  Joaquin  Business 
Services  Group,  Inc..  with  the  Small 
Business  Administration  (SBA)  pursuant 
to  §  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1985))  for  a  license  as  a 
small  business  investment  company. 
Subsequently  the  company  changed  its 
name  to  San  Joaquin  Business 
Investment  Group,  Inc. 
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Interested  parties  were  given  until 
close  of  business  March  3, 1988,  to, 
submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(d)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  09/09-5376  on  April 
23, 1968,  to  San  Joaquin  Business 
Investment  Group,  Inc.,  to  operate  as  a 
small  business  investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 
Robert  G.  Lineberry, 

Deputy  Associate  Administrator  for 
Investment 

Dated:  May  3, 198& 
[FR  Doc.  88-10251  Filed  5-«-88;  8:45  amj 
HuiNG  cooc  Ma»-ei-« 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Hied  During  the  Weelt  Ending  AprH  29, 
1988 

The  following  agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  408, 
409, 412,  and  414.  Answers  may'be  filed 
within  21  days  of  date  of  filing. 

Docket  No.  45166  { 

Parties:  Pan  American  World 
Airways,  Inc. 

Date  Filed:  April  26, 1988. 

Subject-  Application  of  Pan  American 
World  Airways,  Inc.  pursuant  to 
sections  412  and  414  of  the  Act,  requests 
(1)  approval  of  an  agreement  between 
Pan  Am  Commercial  Services,  Inc.  and 
the  General  Department  of  International 
Air  Services  (Aeroflot  Soviet  Airlines) 
(Aerofiot),  known  as  the  SPATE 
Agreement  of  Commercial  Partnership 
between  Pan  Am  and  Aeroflot,  dated 
January  1, 1988,  and  (2)  the  concomitant 
conferral  of  antitrust  immunity. 
Phyllis  T.  Kaylor,  , 

Chief,  Documentary  Services  Division. 
[FR  Doc  88-10278  Filed  5-6-88;  8:45  am 

aiLLMO  CODE  4910-t3-ll 


Appication 
No. 


970-X. 


2136-X.. 


Exemption  No. 


DOT-E970 
0OT-E2136 


Applicant 


Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  ttie  Weeic  Ended 
April  29, 1988 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.  45600 

Date  Filed:  April  27, 1988. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  25, 1988. 

Description:  Application  of  Points  of 
Call  Airlines  Ltd.,  pursuant  to  section 
402  of  the  Act  and  Subpart  Q  of  the 
Regulations,  requests  a  foreign  air 
carrier  permit  to  conduct  Class  9-4 
(Non-Scheduled  International)  Charter 
flights  bom  any  point  or  points  in 
Canada  to  any  points  in  the  United 
States. 

Phyllis  T.  Kaylor, 

Cfiief,  Documentary  Services  Division. 
(FR  Doc.  88-10279  Filed  5-6-88;  8:45  am] 

BIUJNQ  cow  4t10-n-M 


Office  of  ttM  Secretary 
[Order  88-4-a6]    ^ 

Fitness  Determination  of  ChartAir,  Inc. 

agency:  Department  of  Transportation. 
action:  Notice  of  Commuter  Air  Carrier 
Fitness  Determination — Order  88-4-86, 
Order  to  Show  Cause. 

summary:  The  Department  of 
Transportation  is  proposing  fb  find  that 
ChartAir,  Inc.,  is  fit,  willing,  and  able  to 
provide  commuter  air  service  under 

Renewal  and  Party  to  Exemptions 


section  419(c)(2)  of  the  Federal  Aviation 
Act. 

Responses:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division,  Room  6420,  Department  of 
Transportation,  400  7th  Street,  SW., 
Washington,  DC  20590,  and  serve  them 
on  all  persons  listed  in  Attachment  A  to 
the  order.  Responses  shall  be  filed  no 
later  than  May  9, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  A.  Davis.  Air  Carrier  Fitness 
Division,  Department  of  Transportation, 
400  7th  Street  SW.,  Washington,  DC 
20590,  (202)  366-9721. 

Dated:  April  29. 1988. 
Matthew  V.  Scocozza. 

Assistant  Secretary  for  Policy  and  , 

International  Affairs. 

[FR  Doc.  88-10135  Filed  5-6-88;  8:45  am] 

MUJNG  CODE  4«10-«3-M 


Research  and  Special  Programs 
Administration 

Hazardous  materials;  Grants  and 
Denials  of  Applications  for  Exemptions 

aqency:  Research  and  Special  Programs 
Administration,  DOT. 

action:  Notice  of  grants  and  denials  of 
applications  for  exemptions. 

summary:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B).  notice  is 
hereby  given  of  the  exemptions  granted 
in  March  198a  The  modes  of 
transportation  involved  are  identified  by 
a  number  in  the  "Nature  of  Application" 
portion  of  the  table  below  as  follows: 
1— Motor  vehicle.  2— Rail  freight.  3 — 
Cargo  vessel.  4 — Cargo-only  aircraft,  5— 
Passenger-carrying  aircraft.  Application 
numbers  prefixed  by  the  letters  EE 
represent  applications  for  Emergency 
Exemptions. 


U.S.  OepaittTMnt  of  Defense. 
Ctwrch,  VA. 

„...xJo H 


FaHs 


ReguMion8(s)  affected 


49      CFR      173.21(b),      173.300, 
173.302(g). 

49  CFR  173.1,  173J(a),  173.7(a). 
174.10.  174.104,  174J. 

174.90(a).  177.801.  177.802. 


Nature  o«  exennption  ttiereof 


To  auttwize  use  of  DOT  Specificatioo  3AA2015  Of 
3AA2400  cylinders,  tor  transportation  of  a  flaiTHnat)le 
poisonous  gaa.  (Modes  1,  and  2.) 

To  auttKxize  sliipment  of  radkMCtive  materials  with  explo- 
sives in  Department  of  Defense  containers  packaged 
and  loaded  by  the  Department  of  Defense  vvithoul  carri- 
er inspeclioa  (Modes  1,  and  2.) 


Federal  Register  /,VoL53.  No.  89  /  Monday.  May  9.  1968  /  Notices 


16493 


Renewal  and  Party  to  Exemptions— Continued 


Application 
No. 


2582-?.. 
3004-X.. 

3004-X.. 
3004-X.. 

3004-X.. 

3004-X.. 

3126-X.. 

3549-X.. 
3941 -X.. 

3941 -X.. 
3996-X_ 
4039-X. 
461 2-X.. 


4850-X..._ 


5403-X. 


5403-X. 


5701 -X. 


5704-X. 


5704-X 

5704-X 


5704-P.. 
6016-P. 
6045-X. 


6080-X.. 
6309-X.. 

6309-X. 
6309-P.. 
630»-X. 


umnpvon  no. 


00T-E25B2 
DOT-E3004 

DOT-E3004 
DOT-E3004 

DOT-E3004 

OOT-E3004 

OOT-E  3126 

00T-E3S49 
DOT-E3941 

OOT-E  3941 
OOT-E  3996 
DOT-E4039 
DOT-E  4612 


OOT-E  4850 


DOT-E  5403 


DOT-E  5403 


DOT-E  5701 

DOT-E  5704 

DOT-E  5704 
DOT-E  5704 

OOT-E  5704 

DOT-E  6016 

DOT-E  6045 

DOT-E  6080 
DOT-E  6309 

OOT-E  6309 
OOT-E  6309 
DOT-E  6309 


Applicant 


Airoo  Special  Gases,  San  Marcos. 

CA. 
U.S.  Department  of  Defense,  FaUs 

Church.  VA. 

Liquid  Air  Corporation  Walnut  CA.... 
Union  Cartxde  Corporation,   Oarv 

bury,  CT. 
Airco  Industrial  Gases,  Mtxray  HiM, 

NJ. 
Big  Three  Industries,  inc.,  Houston, 

TX 
Hercules,  Inc.,  Wilmington,  DE 


U.S.  Dapartmeni  of  Energy,  Wash- 
ington, DC. 
PacHic  Cnginoerirtg  &  Production 
.    Ca  o(  Nevada.  Henderson.  NV. 

Aerojet  Said  Propulsion  Co.,  Sac- 
ramenio,  CA. 

Slauflsr  (Stemcal  Co.,  Westport 
CT. 

Airco  Irtdustrial  Gases.  Murray  HM, 
NJ. 

Aldrich  Chemical  Co.,  Inc.,  Milwau- 
kee, Wl. 


The  Ensign-Bickford  Co.  and  DisL. 
Simibury.  CT. 


Haabufton  Sannces  Duncan,  OK . 


Venn  Systems,  division  of  Hallibur- 
ton Co.  Houston,  TX. 


Mallinckrodt,  Inc..  Paris,  KY.. 


Hercules,  Inc.,  Wilmington,  DE.. 


Regulations(s)  affected 


Atlas  Powder  Co.,  Dallas,  TX 

U.S.  Department  of  Defense,  Falls 
Church,  VA. 

Atlantic  Research  Corp.,  Gaines- 
ville. VA 

SJ.  Smith  Company,  Inc.,  Daven- 
port. lA. 

Viskase  Corp.,  Chicago,  IL  _ 


U.S.  Department  of  Energy,  Wash- 
ington, DC. 
Foam  Supplies.  Inc.,  Otivette,  MO.... 


Freeman    Chemical    Corp.,    Port 

vvasnmgion,  wi. 
iTKkisirial  Polymer  Corp.,  Orange, 

CA. 
General  Latex  and  Chemical  Corp. 

of  Georgia  Dalton,  GA. 


49  CFR  17S.3.  Part  173.  Subparts 

D,  E.  F,  G. 
49  CFR  173J02,  175.3 


49  CFR  173.302.  175.3.. 
49  CFR  173.302.  175.3.. 


49  CFR  173.302.175.3.... 
49  CFR  173J02,  175.3-.. 


49       CFR       173.6^       177.821. 
177.822(b).  177.83S(k). 


49  CFR  173.65(a),  173.77. 
49CFR173.239a(a)(2) 

49  CFR  173.239a(a)(2) 

49  CFR  173.188 


49  CFR  173.316(a).. 


49      CFR 

173.136. 
173.206. 
173.247, 
173.271, 


173.135. 
173.139. 
173.230. 
173.252. 
173.278, 


173.122, 
173.154. 
173.245. 
173.253, 
173.281. 


173.293,  173.346, 173.382. 
49  CFR  173.100(04,  175J..... 


49            CFR  173.245(a)(31). 

173.248(a)(6).  173.249(a)(6). 

173.263(a)(10).  173.264(a)(14). 

173.268(b)(3),  173.272(i)(21), 

173.289(a)(4).  178.343-2(b). 

178.343-5(b)(1)(i),  178.343- 

5(b)(2)(i). 

49           CFR  173.245(a)(31). 

173.248(a)(6),  173.249(a)(6). 

173.263(a)(10).  173.264(a)(14). 

173.268(b)(3),  173.272(i)(21), 

173.289(a)(4),  178.343-2(b), 

178.343-5(b)(1)(i).  178.343- 

49  CFR  173.268(a)(3) _ 


49  CFR  173.62. 173.93(e) .... 


49  CFR  173.62.  173.93(e). 
49  CFR  17362.  173.83(e).. 

49  CFR  173.62, 173.93(e). 

49  CFR  173.315(a) 

49  CFR  173.121 


49    CFR    173.301(d).    173.327(a). 

173.337(a)(1). 
49  C^  173.315(a)(1),  174.63(b) 


Nature  of  exemption  ttiereof 


49  CFR  173.315(a)(1),  174.63(b).. 
49  CFR  173.315(a)(1),  174.e3(b).. 
49  CFR  173.31S(a)(1),  174.63(b).. 


To  become  a  party  to  exemption  2582  (Modes  1,  2,  3,  and 

4.) 
To  authorize  use  of  a  non-DOT  specificalion  cylinder,  for 
transportation  of  certain  flarrwnable,  and  nonflammat>le 
compressed  gases.  (Modes  1,  2.  4.  and  5.) 
Do. 
Do. 


Do. 
Da 


To  authorize  transport  of  Class  A  exptoeives  in  DOT 

Specification  5  melsl  dnans,  or  in  DOT  SpecifKation  42B 

•kiminum  dnma.  (Mode  1.) 
To  auttxxize  shipment  of  Class  A  exptosives  in  special 

nofvDOT  specification  packaging^    (Modes  1,  ar>d  2.) 
To  authorize  transport  of  ammonium  perchlorate  in  norv 

DOT  specification  aluminum  portabta  tar^is.  (iitodes  1, 

and  2.) 
Do. 

To  authorize  shipment  of  phosphoric  anhydrkle  in  DOT 
Specification  6K  metal  drums.  (Modes  1 ,  and  2.) 

To  authorize  shipment  o(  liquefied  hydrogen  in  a  non-DOT 
specificaiion  vacuum  insulated  portable  tank.  (Mode  1.) 

To  authorize  shipment  of  smal  quanMias  of  hazardous 
materials  In  Inside  glass  bottles  overpacked  in  metal 
cans  further  overpacked  in  DOT  Specification  12B  fiber- 
board  boxes.  (Mode  1.) 


To  authorize  shipment  of  flexMe  Snear  shaped  charges, 
metal  clad,  in  lertglhs  not  exceeding  100  feet,  containing 
not  rrxxe  ttian  50  grains  per  kneal  toot  of  high  explosive, 
as  a  Class  C  explosives.  (Modes  1,  2.  and  4.) 

To  authorize  use  of  a  non-DOT  specification  cargo  tar* 
meeting  the  requiretnents  of  DOT  Specification  MC-312 
with  certain  exceptions,  in  support  of  oil  well  addbing 
and  industrial  cleaning  operations.  (Modes  1,  and  3.) 


Do. 


To  authorize  use  of  a  norvDOT  specificatnn  cargo  tank 
meeting  the  requirements  of  DOT  Spedfwation  312  with 
exceptions,  for  transportation  of  a  certain  oxklizer. 
(ktodel.) 

To  auttKXize  transport  of  certain  Class  A  and  B  exptosives 
in  non-DOT  specification  steel  drums.  (Modes  1,  2,  and 

3.) 
Do. 
Da 

To  become  a  party  to  exemption  5704  (Modes  1.  2,  artd 

3.) 
To  become  a  party  to  exemptnn  6016  (Mode  1.) 

To  authorize  use  of  DOT  Specifcation  MC-312  cargo 
tanks  for  transportation  of  a  flammable  itqiM.  (Modes  1 , 
and  3.) 

To  auttwrize  use  of  manifotoed  cylinders,  for  transportation 
of  a  Class  A  poison.  (Mode  1.) 

To  authorize  use  of  norvOOT  spadication  steel  portable 
tanks,  for  transportatk>n  of  certain  rKXipoisorwus,  non- 
flammat>le  compressed  gases.  (Modes  1 ,  and  2.) 
Do. 

To  become  a  party  to  exemption  6309  (Modes  1,  and  2.) 

To  authorize  use  of  nort-DOT  specification  steel  portat>le 
tanks,  fo^  transportatkin  of  certain  rxxipoisofXMS,  norv 
flammable  compressed  gases.  (Modes  1,  and  2.) 
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Appficalion 
No. 


6418-X_ 

6418-X.. 
6418-X.. 

6418-X.. 

6418-X.. 

6484-X„ 


6484-X. 
6563-X. 


6589-X. 

661 1-X. 

6626-P. 
6651 -X.. 

6704-X.. 


Exemption  No. 


6890-X 

6895-X.. 


6e04-X 

6929-X....„ 

6929-X 

6962-X 

6971 -X. 

701 1-X ....... 

701 1-X.. 

7011-X„.„.. 

7024-X 

7040-X ....... 

7052-P. 

7052-P 


DOT-E  6418 

DOT-E6418 
OOT-E  6418 

OOT-E  6418 

DOT-E  6418 

DOT-E  6484 


OOT-E  6484 
DOT-E  6563 


DOT-E  6689 

DOT-E  6611 

OOT-E  6626 
DOT-E  6651 

DOT-E  6704 

DOT-E 

DOT-E 

DOT-E  6804 

DOT-E  6929 
DOT-E  6929 
DOT-E  6962 

DOT-E  8971 

DOT-E  7011 
DOT-E  7011 

DOT-E  7011 


DOT-E  7024 
OOT-E  7040' 

OOT-E  7052 
OOT-E  7052 


Applicant 


PureGro   Co.,   West   Sacramento, 
CA. 

WHxir-EKs  Co..  Fresno,  CA 

Western  Farm  Sennce,  Inc..  Walnut 

Creek,  CA. 
The  Dow  Chemicai  Co..  Midland. 

Ml. 
Great  Lakes  Chemical  Corp.,   El 

Dorado,  AR. 
The  Dow  Chemical  Co.,  Freeport 

TX 

W.R.  Grace  ft  Co.,  Lexington,  MA.... 
Moiwngahela  Rower  Co.,  Fairmont, 
WV. 


International  Safely  Devices,  lr)c., 
Hesperia.CA. 

Teisan   Kabushiki   Kaisha,   Tokyo. 
105  Japan.    , 

National  WeWers  Supply  Co.,  Inc., 

Chartotte.  NC 
Ethone,  Inc..  West  Haven,  CT 


The  Dow  Chemical  Co.,  Midland, 
Ml. 

U.S.  Department  of  Defense,  Falls 
Church.  VA 

GTE  Products  Corp.,  Danvers,  MA... 


AUrich  Chemical  Co..  Inc.  Milwau- 
l(aa.WL        I 


Morton-Thiokol.  Inc.,  Brigham  City, 
UT. 

U.S.  Department  of  Energy,  Wash- 
ington, DC. 

.do 


Chem  Service,  inc..  West  Chester, 
PA 


Russell-Stanley   Corporation,    Red 
Bank.NJ. 


..do.. 


-do.. 


B.I.  Transportation,  Inc.,  Burlington, 
NC. 

Polaroid  Corp.,  Needham  Heights, 
MA. 


Siemens  Corporate  Research  and 
Support.  Inc..  Jamaica.  NY. 

Siemens,  AG  Munchen.  West  Ger- 
many. 


Regulaikx)s<s)  affected 


49  CFR  173.357(b).. 


49  CFR  173.357(b) 

49  CFR  173457(b) 


49  CFR  173.357(b) 

49  CFR  173.357(b) 

49  CFR  172.101.  173.149a. 


49  CFR  172.101,  173.149a.... 
49  CFR  173.302(a)(1),  175.3 . 


49  CFR  173.302(a)(1),  175.3 . 


49  CFR  173.318(a).. 


49  CFR  173.34(e)15)(i). 

173.34(e)(15)(v),  175.3. 
49  C:FR  173.28(h),  173.26(m) 


49      C^R      173.245a,      173.249. 

173.253,       173.294,       178.340, 

178.343. 
49  CFR  173.100(cc),  175.3 


49  CFR  173.140(a)(1),  175.3. 


49CFR  173.246(a).  175.3. 


49  CFR  173.88(e)(2)(li),  173.92(b).. 
49  CFR  173.88(e)(2Kii).  173.92(b).. 
49  CFR  173.301(d) 


49  CFR  Parts  100-199. 


49      cm       173.154.  173.217. 

173.239a,     173.245.  173.245b 

(a)(6).  173.365. 

49      CFR       173.154.  173.217. 

173.239a.     173.245.  173.245b 

(a)(6).  173.365. 

49      CFR       173.154,  173.217, 

173.239a.     173.245,  173.245b 
(a)(6).  173.365. 


49  CFR  173.249(a)(7). 


49  CFR  17^101, 175.3.. 


49  CFR  172.101,  172.420.  175.3. 
49  CFR  172.101. 172.420. 175.3 . 


Nature  of  exemption  thereof 


To  authorize  use  of  DOT  SpedfKation  MC-303.  MC-304. 
MC-306,  MC-307.  MC-310  or  MC-312  steel  cargo  tanks 
for  transportation  of  Class  B  poisonous  liqutds.  (Mode  i.) 

Do. 

Do. 


Da 


Da 


To  authorize  transport  of  mixtures  of  nitromethane  artd 
various  solvents  in  DOT  Specification  MC-307  or  MC- 
312  tank  motor  vehidea.  (Mode  1.) 
Do. 

To  authorize  shipment  of  certain  nonflammable  gases  in 
non-OOT  specification  steel  cylinders,  made  generally  in 
compliance  with  DOT  Specification  3E  with  certain  ex- 
ceptiona.  (Modes  1,  2,  3,  4,  and  5.) 

Reinstatement  of  exemption  that  authorizes  the  shipment 
of  materials  in  non-DOT  specification  cylinders.  (Modes 
1.2, 4,  and  5.) 

To  authoriza  use  of  a  non-DOT  specification  vacuum 
insulated  portable  tank,  for  transportation  of  a  nonflam- 
mable gas.  (Modes  1  and  3.) 

To  become  a  party  to  exemption  6626.  (Modes  1.  2, 3,  4, 
and  5.) 

To  authorize  one-time  reuse  of  single-trip  containers  for 
transportation  of  certain  Class  B  poisonous  solids. 
(Model.) 

To  authorize  use  of  norvDOT  specification  cargo  tanks  for 
shipment  of  certain  corrosive  Hquids.  (Mode  1.) 

To  auttK>rize  transport  of  an  explosive  severance  system 
consisting  of  linear  segments  which  may  contain  up  to 
79  grams  of  hexanitrostilbene.  (Modes  1,  2,  3,  and  4.) 

To  autlKXize  shipment  of  zirconium  liquid  mixtures  in  a 
DOT  Specification  37A  steel  drum.  (Modes  1,  2,  3,  and 
4.) 

To  authorize  transport  of  certain  corrosive  materials  in 
DOT  Specification  12A  fibertx>ard  boxes  having  Inside 
glass,  ackJ  resistant  bottles  not  exceeding  1  pint  capac- 
ity. (Modes  1.  3,  and  4.) 

To  authorize  shipment  of  a  Class  B  exptosive  in  rocket 
motors  in  a  propulsive  state.  (Modes  1  and  3.) 
Do. 

To  authorize  shipment  of  argon  or  hefium  in  a  slightly 
opened  DOT  Specification  3AA1800  or  3AA2000  cylin- 
der. (Modes  1  and  2.) 

To  auttK>rize  transport  of  small  quantities  of  reagent 
chemicals  in  inside  glass  bottles  packed  in  metal  boxes, 
overpacked  in  a  strong  wooden  or  fibert)oard  box. 
(Modes  1,  2,  3,  4,  and  5.) 

To  authorize  additional  materials  titat  are  approved  for 
shipment  In  OCT  Spedfkiation  21 C  fiber  drums.  (Modes 
1,  2,  and  3.) 

To  authorize  additkinal  solid  materials  that  are  classed  as 
corrosive,  flammable,  poison  B  and  oxidizer,  presently 
authorized  In  DOT  Specification  21C  fiber  drums.  (Modes 
1,2.  and  3.) 

To  authorize  manufacture,  marking  and  sale  of  removable 
head  non-OOT  bk>w-mokled  high  molecular  weight  poly- 
ethylene container,  for  transportation  of  certain  materials 
and  those  corrosive,  flammabia,  poison  B  and  oxidizers 
aoMs  presently  authorized  to  be  packed  in  a  DOT-21C 
fiber.  (Modea  1,  2,  and  3.) 

To  authorize  transport  of  an  alkaline  corrosive  liquid  in 
non-DOT  specifwatk>n  collapsible  rubber  containers 
identified  as  aeakflanks.  (Mode  1.) 

To  authorize  carriage  of  larger  quantities  of  corrosive 
liquids  in  DOT  Specification  60  cylindrical  steel  overpack 
with  inside  DOT  SpecifKatk>n  2SL  container  mounted  on 
a  pallet  and  covered  with  a  wooden  overwrap.  (Mode  4.) 

To  become  a  party  to  exemption  7052.  (Modes  1,  2.  3. 
and  4.) 
Do. 


Renewal  and  Party  to  Exemptions— Continued 


Application 
No. 


7052-X.._ 

7052-X„_. 
7052-P..... 

7052-P 

7052-X.... 

7052-X..... 

7052-X 

7052-P.  _... 
7052-P  _„. 

7oeo-x..... 

7oeo-x 

7oea-x..... 

7218-X 

7455-X 

74;77-X.... 
749e-X 

7549-P 

7607-P 

761 6-P 

7616-P 

7708-X 

7753-P 

7768-X 

7770-X 

781 1-X 

781 1-X 

7835-P 

7876-X 

7948-X 


Exemption  No. 


DOT-E  7052 


DOT-E  7052 
DOT-E  7052 

DOT-E  7052 
DOT-E  7052 


DOT-E  7062 
OOT-E  7052 
OOT-E  7052 
OOT-E  7052 
OOT-E  7060 

OOT-E  7060 
DOT-E  7060 
OOT-E  7218 

OOT-E  7455 
OOT-E  7477 
DOT-E  7498 

DOT-E  7549 

DOT-E  7607 
DOT-E  7616 

DOT-E  7616 

DOT-E  7708 

DOT-E  7753 
DOT-E  7768 

OOT-E  7770 
OOT-E  7811 

OOT-E  7811 

OOT-E  7835 
OOT-E  7876 

DOT-E  7948 


AppKcanl 


Etc   Laboratories.   Inc..   Nonvood, 
MA 

General  Motors  Corp.,  Wanen.  Ml ... 
MH-Com  Electronics  Corp.,  San  Art- 

tonio,  TX. 

EnScan,  Inc.,  Eden  Prairie,  MN 

Crompton  Pariunson,  Ltd.,  Tyne  & 

Wear,  England. 

Eveready  Battery  Ga.  Inc.,  Rocky 

River,  OH. 
Terra  Tek  Systems.  Salt  Lake  C%. 

UT. 
Acme  Aerospace  Products  Group. 

Salt  Lake  City,  UT. 
Hoppecke  Battery  C^,  Hoppecke, 

West  Germany. 
Federal  Express  Corp..  Memphis, 

TN. 


Airborne  Express,  Ind.,  Wilmington, 

OH. 
Central   Skyport,    Inc.,   Cohjmbus, 

OH. 
Structural    Composites    Industries, 

Inc..  Pomona.  CA. 


ETI  Expk>sives  Technologies  Inter- 
national Inc.,  Wilmington,  DE. 

Systron  Donner  Corp,  Concord,  CA. 


Genertd  Chemical   Corp.,   Parsip- 
pany,  NJ. 

ICI  Americans  Inc.,  Wilmington,  DE.. 


Radian  Corp.,  Hemdon,  VA 

Illinois  Central  Gulf  Railroad,  Chica- 
go, I L 

Buriington  Northern  Railroad  Co., 
Overtand  Parte.  KS. 

HTL  Division,  Pacifw  Scientific  Co., 
Duarto,  CA. 

Alt>right  &  Wilson  Americas,  Rk:h- 
mond,  VA 

Sonoco  Plastk:  Drum,  Inc.,  Lock- 
port.  II. 


Pariefer  S.AR.L..  Paris.  FraiKe.. 


Burdick  ft  Jackson,  Oiv.  of  Baxter 
Healthcare  Corp.,  Muskegoa  Ml. 


Scientific  Products.  Oiv.  of  Baxter 
Healthcare,  McGaw  Park,  IL 

US  Airgas,  Inc.,  Randrxx,  PA 


General   Chemical   Corp.,    Parsip- 
pany,  NJ. 

Erickson,  Inc.,  Rwhmond,  CA 


Regulations(s)  affected 


49  CFR  172.101,  172.420,  175.3. 


49  CFR  172.101.  172.420. 175.3. 
40  CFR  172.101,  172.420,  175.3. 

49  CFR  172.101,  172.420,  175J . 
49  CFR  172.101,  172.420.  175.3. 


49  CFR  172.101.  172.420. 175.3. 
49  CFR  172.101. 172.420.  175.3. 


49  CFR  172.101,  172.420.  175.3 

49  CFR  172.101.  172.420.  175.3 

49  CFR  175.70a(b).  175.75(a)(3)fii).. 

49  CFR  175.702(b).  175.75(a)(3)fii).. 

49  CFR  175.702(b),  i75.75(a)(3)fii).. 

49    CFR    173.302(a).    173.304(a), 
175.3. 


49    CFR    176.177(g),    176.177(h), 
176.177(n),  176.177(q), 

176.177(r),  176.410(e). 

48  CFR  173.302(a)(1), 
173.304(a)(1),  175.3. 

49  CFR  173.263(a)(15).  178.210 


49     CFR     173.245a(a),     173.3a. 

174.63(b),  178.245. 

49  CFR  172.101,  175.3 

49    CFR    172.200(a),    172.204(a), 

172.204(d).     174.12,     174.24(a), 

174.25(b)(2),  174.3. 
49    CFR    172.200(a),    172.204(a), 

172.204(d),     174.12,     174.24(a). 

174.25(b)(2).  174.3. 
49  CFR  173.302(a),  175.3,  178.44... 


49  CFR  173.190(b)(2)... 


49      CFR       173.154,       173.217, 
173.245b,  173.365,  178.19. 


49  CFR  173.143.  173.264(b)(4), 
174.e3(b). 

49  CFR  173.1 19(a)(23), 

173.245(a)(18),  173.346(a)(21), 
173.347(a)(8),  175.3,  178.210. 

49  CFR  173.119(a)(23), 

173.245(a)(18),  173.346(a)(21), 
173.347(a)(8),  175.3,  178.210. 

49  CFR  177.848,  Part  107  Appen. 
B(1). 

49  CFR  173.299(a),  175.3 


49  CFR  173.119(a),  (m), 
173.245(a).  173.346(a),  178.340- 
7,  178.342-5.  178.343-5. 


Nature  of  exemptkxi  thereof 


To  auttiorize  shipment  ol  batteries  containing  lithium  and 
other  materials,  classed  as  flammat>le  soM.  (Modes  1. 
2. 3,  and  4.) 
Do. 
To  become  a  party  to  exemption  7052.  (Modes  1,  2.  3, 
and  4.) 
Do. 
To  auttKXTze  shipment  of  tMtteries  containing  littnum  arxJ 
other  materials,  classed  as  flammable  soM.  (Modes  1. 
2,  3,  and  4.) 
Do. 

Do. 

To  become  a  party  to  exemptnn  7052.  (Modes  1,  2,  3, 
and  4.) 
Do. 

To  authorize  carriage  of  rxxvlissile  radioactive  materials 
aboard  cargo  aircraft  only  when  the  combined  transport 
index  exceeds  the  usual  authorized  limits  specified  in 
Part  175  or  the  separation  distance  criteria  canrx>t  be 
met.  (Mode  4.) 
Do. 


Do. 


To  authorize  manufacture,  marking  and  sale  of  rton-OOT 
specifKation  fiber  reinforced  plastic  full  composite  cylin- 
ders, for  shipmer^  of  certain  rtonflammable  compressed 
gases  (Modes  1 .  2,  3.  4,  and  5.) 

To  auttx>rize  handling  arxJ  stowage  of  explosive  material  in 
an  anchored  artd  unmanned  t>arge.  (Mode  3.) 

To  authorize  use  of  norvOOT  specification  seamless  alumi- 
num cylirKlers,  lor  transportation  of  certain  nonflamma- 
ble compressed  gases.  (Modes  1,  2,  3,  and  4.) 

To  authorize  shipment  of  a  corrosive  liqukl  in  a  non-DOT 
specification  corrugated  polypropylef>e  t>ox.  (Modes  1 ,  2, 
and  3.) 

To  become  a  party  to  exemption  7549.  (Modes  1,  2,  and 
3.) 

To  become  a  party  to  exemption  7607.  (Mode  5.) 

To  become  a  party  to  exemption  7616.  (Mode  2.) 


Do. 


To  auttKXize  use  of  non-DOT  specification  small,  high 
pressure  cylirKlers  ol  wekjed  construction  for  military 
weapons  systems  use  only.  (Modes  1,  2,  4,  and  5.) 

To  become  a  party  to  exemption  7753.  (Modes  i,  2.  and 
3.) 

To  autt>orize  manufacture.  markir>g  and  sale  of  norvOOT 
specification  t)low-molded,  high  molecular  weight  poly- 
ethylene drums,  with  removable  head,  for  shipment  of 
certain  oxidizers,  corrosive,  flammable  and  poison  B 
solids  (Modes  1,  2,  and  3.) 

To  authorize  transport  of  anhydrous  hydrogen  fluoride  or 
anhydrous  methylchloromethyl  ether  in  certain  non-DOT 
specification  portable  tanks.  (Modes  1,  2,  and  3.) 

To  auttKxIze  use  of  DOT  Specification  12A  corrugated 
fiberboard  l>ox  with  liandfx>les,  for  shipment  of  certain 
corrosive,  flammable,  and  Class  B  poisortous  liquid. 
(Modesl,2,  3,  and4.) 
Do. 


To  t>ecome  a  party  to  exemption  7835.  (Mode  1.) 

To  auttxxize  shipping  description  etching  acid,  liquid,  n.o.s. 
to  be  used  for  products  which  do  not  comply  with  the 
definition  in  49  CFR  173.229(a).  (Modes  1,  2,  3,  and  4.) 

To  auttiorize  use  of  non-DOT  specification  cargo  tanks 
complying  with  DOT  Specification  MC-307/312  except 
for  bottom  outlet  valve  variation,  for  shiprrvent  of  liquid 
and  semi-soiki  waste  material.  (Mode  1.) 
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Renewal  and  PAfmrro  Exemptions— Continuecl 


Application 
Na 


7959-X.. 

7963-P.. 
7972-X.. 

7987-X.. 


7967-?. 
8074-X., 


8077-X. 

8091-X. 

8230-P. 
e284-X.. 

83S4-X.. 

8369-X.. 

8386-X.. 
8390-X.. 
8394-X.. 


8401 -X... 
8408-X™ 

8414-X... 


8432-X. 


8445-X. 


8445-X. 
8445-X. 


8451 -P... 
8451-X... 


Exemption  Na 


t»T-£7958 

DOT-E7963 
DOT-E  7972 

DOT-E  7987 


DOT-E  7967 
DOT-E  8074 


DOT-E  8077 

DOT-E  8091 

DOT-E  6230 
DOT-E  8284 

DOT-E  8354 

DOT-E  8369 

DOT-E  6386 
DOT-E  8390 
DOT-E  8394 

DOT-E  8401 
DOT-E  8406 

DOT-E  8414 
DOT-E  8432 

DOT-E  8445 


DOT-E  6445 
DOT-E  8445 

DOT-E  8451 
DOT-E  6451 


Applicant 


Woods  Hole.  UarttMM  Vineyard  & 
Nantucket,  Slaamahip  Woods 
Hole,  MA. 

ICI  Americas  Uio,  Wilmington,  DE... 

ETI  Explosives  Technologies  Inter- 
natenal  \nc..  Wilmington.  OE. 

Stauffer  Chemical  Ca,  Westport 
CT. 


)0  Americas  Inc.,  Wilmiogtoa  DE.... 
Matheson  Gas  Products.  Inc.,  S«- 
NJ.  , 


Dow  Coming  Corp.,  Midland.  Ml.. 


AT&T  Technologies,  Inc.,  Greens- 
boro, NC. 

Fisher  Scientific  Co.,  Fair  Lawn,  NJ. 

General   Ctiemical   Corp.,    ParHp- 
pany,  NJ. 

Aftiel-fauvat-Rail,  Pahs,  France  .....r. 


Degusaa  Corp.,  Tetarttoro,  NJ 

i 

J.  J.  Maugel  Ca.  Los  Angeles,  CA. 

I 
MalSnckrodt  Inc..  Paris,  KY 


Whirlpool  Corp..  La  Porte.  IN. 


ERA  Helicopters,  Inc.,  Anchorage, 
AK. 

Presvac  Systems  (Burlington),  Ltd., 
Burlington,  Ont,  Canada 


SLEML  Paris  75116,  FrwK». 


U.S.  Department  d  Oelense,  Falls 
Church.  VA.  I 


MerreU  Dow  Pharmaceuticals  Inc., 
Cincinnati.  OH. 


Eveready  Battery  Company.  Inc., 
Rocky  River,  OH. 

Keegan  Technology  &  Testing  As- 
sociates. Inc..  South  PtainfieM. 
NJ. 

Rocket  Research  Co.,  Redmond, 
WA. 

la  Americas.  Inp..  Byroa  GA 


ReguWianaM  affected 


49CFR  17a  101.  17a7»(k) 


49      CFR       173.245.       173.356, 

173.360<a)<5). 
49  CFR  172.504 


49  CFR  173.343, 173J77 . 


49CFR  173.343. 173J77. 
49  CFR  173.34(d),  175J_. 


49    CFR    173.119,    173.136(aK3), 
173.24704(7). 

49  CFR  Parts  100-177 


49  CFR  173.266(b)(6). 

173.269(a)(4). 
49    CFR     173.272(a)(i)22.    174 J. 

179.202-12(6). 

49  CFR  173.123.  173J15 


49  CFR  173.21 


49  CFR  172.101.  17a400 


49  CFR  173.272,  178.210,  178.24a. 


49  CFR  Parts  100-177. 


49     CFR     175.3.     175.310(c)(3). 
175.310(d). 

49   CFR    173.119(a),    173.1 19(mX 
1732.245(a).  173.346(a), 

178.340-7,  178.342-5,  17a343- 
5. 

49  CFR  173J15,  174.63(b) 


49  CFR  172.101.  173.154.  175.3. 


49  CFR  Part  173.  Subpart  D,  E.  F, 
H. 


49  CFR  Part  173.  Subpart  D.  E,  F, 

H. 
49  CFR  Part  173,  Subpart  D,  E.  F. 

H. 


49  CFR  173.65.  173.86(e).  175.3.. 
49  CFR  173.65.  173J6(e).  175J. 


Nature  of  exemption  Iheraol 


To  authorize  stowage  of  recreaflonal  vshides  carryirfg 
iquefied  petroleum  gas  for  heating  and  cooking  on  the 
vehicle  deck  of  passenger-carrying  ferries  and  other 
passenger-carrying  vessels.  (Mode  3.) 

To  become  a  pwty  to  exemption  7963  (Ixodes  1.  2.  and 
3.) 

To  aulhoriza  trarwport  of  limited  quarrWes  of  exptoaive  in 
a  special  sNppirtg  oontair>er  without  placarding  tfie  vehi- 
cle. (Mode  1.) 

To  authorize  shipment  of  a  poison  B.  in  norvDOT  apectll- 
cation  five  ply  natural  kralt  muMwal  bags.  (Modes  1,  and 
2.) 

To  become  a  party  to  exemption  7967.  (Modes  1.  and  2.) 

To  authorize  use  of  a  DOT  Specification  3E  cyHrxier 
wttwul  safety  devices,  tor  trarwportation  of  certain  flam- 
mable and  nondammMbie  gases.  (Modes  1.  2.  3.  4,  and 
5.) 

To  authorize  use  of  non-DOT  apecificatkxi  steel  drums,  for 
shipment  of  a  flammable  and  corroeiiw  Iqukl.  (Modes  1, 
and  a) 

To  auttxyize  transport  of  certain  mercury  relays  exempted 
from  49  CFR  100-177,  in  heat  sealed  glass  vials. 
(Modes  4.  and  5.) 

To  become  a  party  to  exemption  6230  (Modes  t.  2,  3,  and 
4.) 

To  authorize  shipment  o(  oleum  In  DOT  Spedlicatton 
103AW  or  111A100W2  tank  cars  equipped  with  safety 
valves  instead  of  safety  vents.  (Mode  2.) 

To  authorize  use  of  noivOOT  spedficatkx)  portable  tanks, 
for  transportatxxi  of  certain  liquefied  petroleum  gases 
arxl  other  gases  classed  as  flammable  gases  and  a 
flammabta  Iquid.  (Modes  1. 2,  and  3.) 

To  authorize  tanaport  of  glycidol  separated  from  certain  , 
other   chemicals,   in   norvOOT  apecificatton   single-trip 
steel  dnjms  or  DOT  Spedfkalion  17E  steel  drums. 
(Modes  1.  2.  and  3.) 

To  authorize  transport  of  a  Class  B  poison  in  special 
pressure  sealed  poiyettiylene  capsules  without  the 
POISON  label.  (Modes  1.  and  2.) 

To  authorize  sfiipment  of  95%-9e%  sulfuric  ackf  in  DOT 
SpadBcation  2E  poiyethyterte  bottles  overpacked  in  DOT 
Specificatwn  12A80  flbert>oard  boxes.  (Mode  1.) 

To  aultwise  transport  of  certain  tftermoetatk;  okiments 
cor<aining  small  quantities  of  sodkan  potassium  aloy, 
Kqud  packed  in  a  strong  fibertx>ard  box.  (Modes  1.  2,  3, 
4.  and  5.) 

To  authorize  carriage  of  kial  in  CarMKian  56  drums  kMded 
in  cargo  compartments  of  passenger-carryfe^  helKop- 
ters.  (Mode  5.) 

To  auttwrize  manufacture,  marking  artd  sale  of  certain 
norvOOT  specifKaikxi  cargo  tanks  complying  with  DOT 
Specification  MC-307  or  MC-312,  for  transportation  of 
Hammabia  Mqiids,  corrosive  materials  or  poison  B  mate- 
rials. (Mode  1.) 

To  autlxyiza  transport  of  certain  nonflammable  gases  in 
non-OOT  spedfk^atian  intermodal  portable  tanks.  (Modes 
1.  2,  and  3.) 

To  auttK>rize  transport  of  ptastk:  bottles  containing  an 
aqueous  solution  of  sodium  perchkxate  and  plastic  bot- 
tles containing  akjminum  powder  together  in  a  wire 
bound  plywood  box.  (Modes  1,  2,  3,  and  4.) 

To  autfK>rize  shipment  oi  various  ftazartlous  suttstarx^es 
and  waataa  packed  in  inakle  ptasHc.  glass,  earthertware 
or  metal  oontairwrs,  overpacked  in  a  DOT  SpecifKation 
re<TX>vable  head  steel,  fiiier  or  polyetttylene  drum,  only 
for  the  purposes  of  disposal,  repackaging  or  reprocess- 
ing. (Mode  1.) 
Do. 


Oa 


To  become  a  party  to  examptkjn  6451  (Modes  1,  2,  and 

4.) 
To  aiMhorize  tranaport  of  not  more  than  25  pama  of  high 

expioaives  and  pyrotechnk:  material  In  a  special  shipping 

container,  daased  as  Class  C  explosive.  (Modes  1,  2, 

and  4.) 
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Renewal  and  Party  to  Exemptions— Contintied 


Application 
No. 


6457-X... 

8470-X... 
651 6-P... 

6554-P... 

8562-S... 

6585-P... 
65e5-X... 

8597-X... 
6627-X... 


8e27-X„ 
6627-X. 

8627-P.. 
6627-?.. 


6627-X. 


8697-X. 


6761-X. 


6780-X. 


6781-X. 


e845-P. 


Exemption  No. 


DOT-E  8457 

DOT-E  8470 
OOT-E  8516 

DOT-E  8554 

OOT-E  8582 

DOT-E  8565 
OOT-E  8585 

DOT-E  8597 
DOT-E  6627 


DOT-E  8627 
DOT-E  8627 

OOT-E  6627 
OOT-E  6627 

OOT-E  6627 


OOT-E  8697 


OOT-E  8761 


OOT-E  8780 


OOT-E  6761 


6786-X 

OOT-E  6786 

8788-X 

DOT-E  8766 

6791 -X 

OOT-E  8791 

6791-P 

'oOT-E  8791 

8840-X 

DOT-E  8840 

8842-X 

D00T-E8842 

6644-X 

0OT-E8844 

OOT-E  8845 


Applicant 


OU.  Inc.,  Bethyl,  CT 


Morton    Thiokoi    Corp.,    Brigham 

City,  UT. 
Central    Putr^xng    Co,    Inc.    La 

Habra.CA. 

Baxter    Blasting    Co.,    dba    MJ. 
Baxter  Drilling  Co..  El  Caion.  O. 

Chk^ago  and  Northwestern  Trans- 
portation Co..  Chicago,  IL 


Dixie  Poly-Drum  Corp..  Yemassee, 

SC. 
Burgen    Barrel    and    Onjm    Co., 

Kearny.  t4J. 

McDorviell    Douglas   Corp..    Saint 

Louis,  MO. 
PetroKte  Corp..  Saint  Louis.  MO 


AfK»r  Services.  Inc..  Ki^jore.  TX 

Champion  Ct>emtoals,  Inc.,  ftous- 

ton,  TX 
Nakx>  CherrMcal  Co..  NapervMle.  IL... 
Omega  Treating  Chemkato,   Ina, 

Midand,TX 
Cfwmlir>k    Petroleum,    Ina.    Sand 

Springs,  OK. 


ERA  Heiwopters.  Urc,  Anchorage. 
AK. 


The  Hea  CO..  Athens,  TN. 


Container  Corporation  of  America, 
Wilmington,  DE. 


Mauser  Packaging.  Ltd..  UtchfieU, 
CT. 


Qas  Spring  Corp.,  Colmar.  PA . 


StabNus    GmbH.    Koblenz.    West 

Germany. 
Stauffer  Chemk»l  (k>.,  Westport. 

CT. 


lO  Americas  Inc.,  Wilmington,  DE.. 
Walter  Kkkle  Co..  Mebane,  NC 


HTL  Division.  Pacifk:  Scientific  Co., 
Ouarte.  CA. 

BeaH  Trailers  of  Montana.  Inc.  Bii- 
bngs,  MT. 


NL  Petroleum  Services,  Inc..  Hous- 
ton, TX 


Regulatk)ns(s)  affected 


49  CFR  Parts  100-177. 


49  CFR  173.92(a). 


49       CFR        173.119(a).        (m). 

173.245(a).  173.346(a).  17&340- 

7.  176.342-5.  178.343-5. 
49      CFR      173.114a.      173.154. 

173.93,    178.341-5.    178.342-6, 

178.343-5. 
49  CFR  Parts  100-177 


49  CFR  173.247,  178.19,  Part  173 

Subpart  0,  F.  H. 
49  CFR  173.247,  178.19,  Part  173 

Subpart  0,  F,  H. 

49  CFR  173.268.  Part  172  Subpart 

C. 
49  CFB  173.119.  173.245,  178.253. 


49  CFR  173.119. 173.245.  178.253. 
49  CFR  173.119.  173.245.  178.253. 

49  CFR  173.119.  173.245.  176.253.. 
49  CFR  173.119,  173.245.  178.253. 

49  CFR  173.119,  173.245.  178.253. 


49  CFR  172.101  Cokjmn  6(b), 
175.30(aM1). 

49  CFR  173.119(a),  173.119(m). 
173.245(a).  173.346(a).  178.34(^ 
7,  178.342-5.  178.343-5. 


49  CFR  178.19.  Part  173.  Subpart 
F. 


49  CFR  171.12(c),  178.1 16-«(a). 


49  CFR  173.306(f)(2)fi«), 

173.306(0(3).  175.3. 

49       .  CFR  173.306(f)(2)(iii'), 

173.306(f)(3),  175.3. 
49      CFR       173.245a,       173.3a, 

178.245-1. 


49      CFR       173.245a,       173.3a. 

178.245-1. 
49  CFR   173.23(c).   173.302(a)(5), 

175.3. 


49  CFR  173.302(a),  175.3.  176.44... 


49  CFR  173.119(a).  (m), 
173.245(a).  173.346(a).  178.340- 
7,  178.342-5.  178J43-S. 


49  CFR   173.110(c)(1),   173.80(b). 
173J0(C). 


Nature  of  exemption  thereof 


To  authorize  transport  of  an  elecfronic  device  containing 
one  Kthwm  ceM  whteh  meets  certain  prescribed  raquire- 
manls.  (Modes  1.  2.  3.  4,  and  5.) 

To  authorize  use  of  an  non-DOT  specifk^bon  box  for 
shipping  rocket  motors.  (Mode  1.) 

To  become  a  party  to  exemption  8518.  (Mode  1.) 


To  become  a  party  to  exemption  6554.  (Modes  1  «id  Z) 


To  authorize  Iranaportalion  of  railway  track  torpedoes  wid 
fusees  packed  in  metal  kits,  in  motor  vehicles  by  railroad 
maintanance  crews  as  non^egulated  ran  carriar  equip- 
menL  (Mode  1.) 

To  become  a  party  to  exemptkxi  8565.  (Modes  1,  2,  and 
3.) 

To  renew  and  authorize  certain  hazardous  metariais  whkit 
are  not  presently  authorized  in  DOT  Specificatkxi  34 
containers.  (Modea  1.  2,  and  3.) 

To  authorize  transport  of  nttric  acid  in  stainless  steel  non- 
DOT  spedfKation  portable  tanks.  (Mode  i.) 

To  authorize  use  of  six  non-DOT  spedficatton  portable 
tanks  manifokled  together  within  a  frame  and  securely 
mounted  on  s  tnick  chaaia,  for  transportatkxi  of  flamma- 
ble and  corrosive  liquida.  (Mode  1.) 
Do. 
Do. 

To  become  a  party  to  exemptwn  6627  (Mode  1.) 
Do. 

To  auttxxize  use  of  six  norvOOT  specification  portable 
tanks  manifokled  togetfier  within  a  frame  and  securely 
mounted  on  a  truck  cftasis,  for  trarwportatkxi  of  flamma- 
bie  and  corrosive  lk)uids.  (Mode  1.) 

To  authorize  carriage  of  propane  in  DOT  Specification 
4B240,  4BA240.  4BW240  cylinders  via  helicopter  utiliz- 
ing skng  kMds.  (Mode  4.) 

To  tMilhorize  manufacture,  marking  and  sale  of  norvOOT 
specifk^atkxi  cargo  tanks  complying  wHh  DOT  SpecifKa- 
ixxi  MC-307/312  except  for  bottom  outlet  valve  vari- 
attons  for  transportation  of  Uqukl  and  ssmi-soM  waste 
materials.  (Mode  1.) 

To  authorize  manufacture,  marking  and  sale  of  non-DOT 
spedffcatkx)  reuaable,  blowmokled.  polyethylene  con- 
tairters.  for  trahsportatwn  of  certain  corrosive  hqukis  artd 
an  oxklizer.  (Modes  1.  2.  ar>d  3.) 

To  authorize  manufacture,  marking  and  sale  of  non-DOT 
specification  steel  drums  of  one  millimeter  thickness,  to 
be  used  in  place  of  20/16  guage.  55-galkxi  capacity 
DOT  Spacificatxyi  17E  drums,  for  transportalkx)  of  vari- 
ous hazardous  materials.  (Modes  1,  2,  and  3.) 

To  authorize  shipment  of  limited  quantities  of  compressed 
gases,  in  accumulatore  which  deviate  Irom  the  required 
retest  parameters.  (Modes  1.  2. 3, 4,  and  5.) 
Do. 

To  auttxxize  use  of  a  norvOOT  specification  portable  tank 
equivalent  to  a  DOT  Specif«ation  51  portable  tank,  for 
tranaportatNX)  of  ethyl  chk>roformate.  (Modes  1.  2.  arxl 
3.) 

To  become  a  party  to  exemptk>n  6791.  (Modes  1.  2.  arxl 
3.) 

To  aulhoriza  manufacture,  martdrtg  and  aale  of  non-DOT 
spedficatton  hwde  seamless -ahiminum  containers,  for 
transportation  of  various  compressed  gases.  (Modes  1. 
2.  3.  and  4.) 

To  autfXKize  use  of  non-OOT  specification  small,  high 
pressure  cylinders  of  weMed  construction  lor  aircraft  use 
or  military  weapons  system  only.  (Modes  1.  2,  4,  arxf  5.) 

To  autftorize  manufacture,  marking  and  sale  of  non-OOT 
spedficalion  cargo  tanks  designsd  arxj  consti\icted  In 
ful  complanoa  with  DOT  Spedftoatton  MC-307  or  MC- 
312  with  certain  axoepttons,  for  transportation  of  certain 
hazardous  materials.  (Mode  i.) 

To  become  a  party  to  exemptton  8845.  (Modes  1  arxJ  3.) 
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Renewal  and  Party  to  Exemptioms— Continued 


Application 
No. 


8845-P. 
8«45-P. 
8845-X. 
8845-X. 
8859-X. 

8870-X.. 


M1S-P. 
8915-X_ 


8915-X.. 
8015-X. 
8978-P. 


SMOtnfMnn  No. 


8067-X.. 


9134-X. 


9157-X. 


9162-X. 


9201-X.. 


9209-X_ 


9491-X. 


0OT-Ea84S 
DOT-E8845 
DOT-E8845 
0OT-Ee845 
0OT-E8859 

0OT-Eae70 


OOT-E8015 
CX3T-E8915 


DOT-E  8915 
DOT-E  8915 
OOT-£8e78 

OOT-E9067 


DOT-E  9134 
DOT-E  9157 
DOT-E  9162 
DOT-E  9201 

DOT-E  9209 


9244-X_ 

DOT-E  9244 

9248-X 

DOT-E  9248 

9279-X 

DOT-E  9279 

9281-X 

DOT-E  9281 

9289-P ........ 

9370-X 

DOT-E  9289 
DOT-E  9370 

9421-X 

DOT-E  942t 

DOT-E  9481 


Afiplicani 


R«gutslions<a)  aftaded 


PowwoodL  Inc.,  Fort  Worth,  TX.... 
Wtedga  CRC.  Inc..  Aifington.  TX . 
GOEX.  Inc..  CMmiw.  TX _.... 


Western  Atlas  International.  Houa- 

ton.TX. 
AVM  Corp..  Pitistxirgri.  PA 


HKti  Co..  Amos,  lA 


Liquid  Air  Corp..  WatnU  Creek.  CA.. 
Airco,     The     BOG    Group.     Inc.. 
Murray  HII,  NJ. 

Ethyl  Corpi.  Baton  Rouge.  LA 

Union  Cartade  Corp.,  Oanbury,  CT... 
GTE  ProduclB  Corp.,  WaWiam,  MA.. 

Watoo  Tnick  Rigging.  Inc..  Odessa. 
TX. 


I.S.C..  Limited  Avonmouth.  Bristol, 
England. 

Montana  Sulphw  «  Oiamical  Co.. 
MT.  , 


Sun  Pipo  Ca.  Longwaar,  TX„ 


CyananM  Canada.  Inc  East  tWI- 
towdata,  CaniKta. 


General    Chemical    Corp.,    Pasip- 
pany.NJ. 


Stoneco.  tnc.  Oooono.  CO.. 


Kroaa,lncValonGia.CA. 


Keystone  Steel  A  Wire  Co..  Peoria. 
U- 


GOEX  Ina.  Clabuma.  TX.. 


ICi  Americas  Inc..  WRminglon.  DE.. 
Nl  Induskias.  tnc,  LongMew,  TX„.. 


Taytor-Wharton,  DMston  of  Ktesco 
Corp..  HanislMg,  PA. 


El.  du  Pont  de  Nemows  A  Ca, 
Inc^  \Mkvin9l0n,  DC 


40  CFR   173.1 10(cK1).   173J0<b), 

173.80(c). 
49  CFR   173.1 10(cK1).   173J0(b), 

173.80(c). 
49  CFR   173.110(cM1).   173.800>), 

173.80(c). 
49  CFR   173.110(CX1),   173.80(b). 

173.80(c). 
49  CFR  173.306(f)(2Xi). 

173.306(l)(3).  175J. 

49  CFR  172.101,  173.286,  175.3..... 


49  CFR  173.301(d).  173.302(a)O).. 
49  CFR  173.301(d),  173.302(a)(3).. 


49  CFR  173.301(d),  173J02(a)(3).. 
49  CFR  173.301(d).  173,302(a)(3).. 
49  CFR  172.101,  175.3 


Nature  of  exemption  thereof 


49  CFR  173.119,  173.245.  178.253. 


49  CFR  173.264.  178.245. 


49  CFR  173.314(c),  179.30O-7 

49  CFR  173.119. 173.304. 173.315 
49  CFR  173.370 


49  CFR  173.266(0). 


49  CFR  172.101.  175.30 


49  CFR  17ai200. 173.154a.. 


49  CFR  173.154.._ 


49  CFR  172.101.  173.100 


49  CFR  173.118a(bH1) 

49      CFR       173.301.       173J02. 
173.304.  175.3. 178.45. 


49  CFR  173.301(h).  171302. 
173.304.  173.34(a)(1).  175.3. 
178.37. 


49  CFR  173.302.  173.304 . 


Oa 
Da 


To  authorize  transport  of  charged  oil  well  iet  pertoraiing 
guna  with  detonators  attached.  (Modes  1  wtd  3.) 
Do. 

To  reinstats  artd  authoriza  dWerent  size  penumatic  springs 
of  the  same  design  and  process  as  ttiose  presently 
identified  in  the  original  axampiioa  (Modes  1.  4.  and  5.) 

To  comnningle  compaflbia  hazardous  materials  of  various 
daasMcattona  packed  in  separate  inside  receptacles  not 
exceedmg  8  Ikad  ounces  or  W  lb.  packed  inaida  a 
sfrong  outaida  container,  labeled  according  to  the  high- 
est order  of  hazard,  and  described  as  chemical  kit 
(Modesl.2. 3.4.  and5.) 

To  become  a  party  to  «eamption  8915.  (Modes  1  and  3.) 

To  authorize  sf^pmaiH  of  certain  flammable  and  nonllanv 
mable  compressed  gases  in  DOT  Spedficationa  3A. 
3AA.  3AX.  3AAX  and  3T  cylinders.  (Modes  1  and  3.) 
Do. 
Do. 

To  become  a  party  to  exemptton  8978.  (Modes  1.  2.  3. 
and  4.) 

To  authorize  manufacture,  marking  and  sala  of  non-OOT 
apedficalion  portable  tanks  manHoldad  together  wihin  a 
frame  and  securely  mounted  on  a  Inx*  chassis,  for 
transportation  of  flammabia  licMds  and  oorroaive  liquida. 
(Model.) 

To  auttwrize  use  of  non-OOT  specification  IMO  Type  5 
portabia  tanks,  for  transportation  of  certain  corrosive 
materials.  (Modes  1. 2.  and  3.) 

To  authorize  use  of  a  norvOOT  specHicatkv)  multi-unit  tank 
car  tank,  for  transportation  of  a  flammable  gas.  (Mode 
1) 

To  authorize  use  of  a  non-OOT  spectficatjon  container,  for 
transportation  of  fMimmable  liquids  or  flammable  gases. 
(Model.) 

To  autttortzs  shipmer*  of  cakAjm  cyanide.  soM,  in  cotaps- 
ii>le.  water-tight,  polyethylene  Hrwd.  woven  paiyprDf)yler)e 
bags  haying  capacity  not  exceeding  4.400  pourxte.  over- 
packed  In  wax-impregnated  SOO^xJund  test  dout>le-wall 
(BC  fkjte)  comjgated  fiberboard  bones,  in  fuH  freight 
kMds.  (Modes  1. 2.  and  3.) 

To  authorize  shipment  of  hydrogen  peroxkle  sokrtkyi  in 
water  containing  29%-32%  hydrogen  peroxide  by 
weight  in  a  D0T-12P  fiborboard  box  containing  one 
insMe  0OT-2U  polyethyleiie  container  of  not  over  five 
galtons  or  two  inside  DOT-2U  polyethylene  containers  of 
not  over  2'A  gaUon  capacity  each.  (Modes  1,  2.  and  3.) 

To  auttwrize  transport  of  exptosive  pest  repellant  devices, 
in  fibertxMTd  boxes  packed  in  DOT  Specification  128 
Hbertward  boxes.  (Modes  1. 2. 3,  and  4.) 

To  authoriza  tranaport  of  a  safety  kit  containing  2  fifteen 
minuto  highway  fusees  as  a  Consuwar  Commodity. 
(Modaa  1  and  2.) 

To  authorize  tranaport  of  a  flammat>ie  solid  wfsch  is  water 
reactive  in  open-top  freight  containers  and  open  top 
trailers  covered  with  tarpaulins.  (Mode  1.) 

To  authorize  fransport  of  cylindrical  pellets  of  desensitized 
RDX.  HMX.  HNS  and  PYX  in  DOT  Spacificaiion  12B6S 
Itterboard  boxes.  (Modes  1.  2.  3.  4.  and  5.) 

To  become  a  party  to  exemption  9289.  (Mode  1.) 

To  authoriza  manufacture,  marking  and  sale  of  norvOOT 
specificatton  steel  cylinders  complying  In  part  with  DOT 
Specifteation  3T  cylinders,  for  transportation  of  nonflam- 
mable gases.  (Modes  1.  2.  3.  and  4.) 

To  authorize  manufacture,  mwking  and  sale  of  non-OOT 
specificatian  steat  cylinders  complying  in  part  with  DOT 
Specification  3AA  specificatton.  for  transportation  of  cer- 
tain flammable  and  nonflammable  gases.  (Modes  1.  2.  3, 
and  4.) 

To  authorize  transport  of  hexafluoroettiane  and  trifkjoro- 
methane  In  DOT  Specification  3AL  cylinders.  (Modes  1, 
2.  3.  4.  and  5.) 


Renewal  and  Party  to  Exemptions— Continued 


AppKcation 
No.. 

Eaamption  Na 

Applicant 

ReguMions(s)  affected 

Nature  of  eocemption  tttereof 

9S33-X _ 

0OT-E9533 

B.A.a  Corp..  Dallas.  TX 

48  CFR  Part  173  Subpart  E.  F    . 

To  authorize  manufacture,   mariung  and  sale  of  large, 

bags  having  a  capacity  of  approximately  2260  pourxis 
each,  and  top  and  bottom  outlets,  for  shpnient  of 
poison  B  soHd,  corrosive  solids  and  oxidizers  (solids 

- 

only).  (Modes  1.  2.  and  3.) 

9545-X _ 

DOT-E  9545 

Keystone  Diagrtostics,  Inc.,  Cohim- 

49  CFR  173.118(a) 

To  authorize  a  99  5  percerrt  acetone  and  0  5  percent  p- 
Toluene  sulfon«  add  mixture,  classed  as  flammable 

bia.MD. 

liquid  but  having  a  secondary  hazard  of  corrosive  materi- 

al, to  be  shipped  under  the  limited  quantity  provisiorfs  for 

flammable  liquids  (Modes  1  and  2.) 

9549-X 

DOT-E  9549 

Pmco.  Inc.,  MiNs,  WY 

49  CFR  173.100(v),  175  30 

To  authorize  transport  of  oil  well  cartridges  containing 
more  ttian  350  grains,  but  not  more  than  600  grains  of 

Class  A,  type  3  explosive,  as  Class  C  explosive.  In  DOT 

" 

Specification  12H  tibert>oard  box  (Modes  1,  3,  and  4.) 

9549-X 

DOT-E  9549 

Schkanberger  Well  Senrices,  Ro- 
stwon,  TX. 

49  CFR  173.100(v),  175.30 _... 

Do. 

9549-X 

DOT-E  9549 

Wailaiii  Adas  frilemational.  Hous- 

49CyR 173.100(v).  175.30 

Do. 

9550-X 

OOT-E9550 

ton,  TX. 
U.S.  Department  of  Defense,  Falls 

49      CFR       172.101.       172.400. 

To  authorize  carriage  of  a  cesium  dock  containing  5 

Church.  VA. 

173.206,  173.260,  175.3. 

grams  of  cesium  and  wet  storage  batteries  In  the  pas- 
senger compartment  of  an  aircraft.  (Modes  1  and  5.) 

9571-X 

DOT-E  9571 

National  frntitutes  of  Health.  Be- 

49  CFR  Parts  100-177 

To  authorize  transport  of  not  more  than  5  grams  of  an 

thesda.MD. 

approved  or  unapproved  explosive  In  a  special  packag- 
ing essentiatly  «nthout  regulation.  (Modes  1,  2,  3,  4,  and 
5.) 
Do 

9571-X„ 

DOT-E  9571 

Testing.  Inc.,  Lexington,  KY. 

49  CFR  Parts  100-177 

9571-X 

DOT-E  0571 

U.S.  Department  of  Justice,  Wash- 

49 CFR  Parts  100-177 

Do. 

ington,  DC. 

9571-X 

DOT-E  9571 

U.S.  Department  of  State,  Wash- 

49 CFR  Parts  100-177 

Do. 

ington,  (x:. 

9578-X 

DOT-E  9578 

Hughes  Aircraft  Co..  Miami.  FL 

49  C^FR  172.101  Cohimn  6(b). 
175.30. 

To  authorize  shipment  of  three  rocket  motors,  having  a 
gross  weight  in  excess  of  that  presently  authorized  for 
cargo  aircraft  (Mode  4.) 

9606-X 

DOT-E  9606 

Er«sigr>-BKkford  Co.,  Simsbury,  CT.... 

49  CFR  173.e6(b) 

one  Inside  specially  designed  package.  (Modes  1  and  3.) 

961 7-P 

DOT-E  9617 

E)qpk)-Tech,  Inc.,  Norristown,  PA 

49  CFR  177.848(f).  Part  107 
Append  B(1). 

To  become  a  party  to  exemption  9617.  (Mode  1.) 

961 7-X 

DOT-E  9617 

E.  1.  du  Pont  de  Nemours  &  Co., 

49     CFR     177.848(0.     Part     107 

To  authorize  transport  of  a  specially  defined  detonating 

hie.,  Wilmington,  DE. 

Append  B(1). 

cord  on  the  same  motor  vehicle  with  Class  A  and  C 
detonators.  (Mode  1.) 

9632-X 

0OT-E9632 

Aibel-Fauvet-Rail.      St      Laurent- 
Blangy  France. 

49  CFR  173.315.  178.245 

To  authorize  an  alternative  packaging  Vttat  Is  the  same  as 

the  currently  approved  packaging  except  there  are  no 

baffles.  (Modes  1,2,  and  3.) 

9723-P 

OOT-E  9723 

Bishop  a  Associates,  Inc.,  Brook- 
tandville.  MO. 

49  CFR  177.848(b) 

To  become  a  party  to  exemption  9723  (Mode  1.) 

9723-P 

OOT-E  9723 

Emergency     Technical     Services 

49  CFR  177.848(b) 

Do. 

Corp.  of  Illinois  Schaumburg,  IL. 

9781-P 

DOT-E  9781 

Jones  Chemicals,  Caledonia,  NY 

49  CFR  49  CFR  1 73,304(a)(2). 
173.34(d).  (e). 

To  become  a  party  to  exemption  9781.  (Mode  1.) 

9781 -P 

DOT-E  9781 

Akjrich  Chemical  Co..  Inc..  Milwau- 
kee. Wl. 

49  CFR  173.304(a)(2),  173.34(d). 
(•)- 

Do. 

9785-P 

OOT-E  9785 

Atlantic  Container  Une.  Elizabeth, 

NJ. 
Sea  land  Sennce,   Inc.,  Elizabeth, 

NJ. 
Compagnie     Generals     Maritime, 

49  CFR  173.30.  176.11.  176.83 

To  become  a  party  to  exemption  9785.  (Modes  1,  2.  and 
3.) 
Do. 

9785-P 

DOT-E  9785 

49  CFR  173J0. 176.11.  176.83 

9785-P 

DOT-E  9785 

49  CFR  173.30.  176.11.  176.83 

Do. 

Paris,  France. 

9785-P _ 

DOT-E  9785 

Poliah     Ooewi     Lines,     81-364 
Gdynia.  Polwd. 

49  CFR  173.30.  178.11.  176.83 

Do. 

9785-P. 

DOT-E  9785 

Trans  Freight  Lines.  Wayne.  NJ 

49  CFR  173.30.  176.11.  176.83 

Do. 

9790-X„ 

DOT-E  9790 

Corp..  Indianapolis,  IN. 

49  CFR  173.316.  178.57-21(a) 

To  authorize  removable  of  section  8.a..  which  requires 
canyir>g  the  exemption  aboard  the  motor  vehicle.  (Mode 
1) 

To  become  a  party  to  exemption  9641    (Modes  1,  2  3.) 

9841 -P 

DOT-E  9841 

GreanfioM    Overseas    Containers. 

49  CFR  173.315.  178.245-1(b) 

Inc..  Sandlon.  South  Africa. 

9e41-P „ 

(X3T-E9841 

Uqwd  and  (Saa  Transport  BV,  Rot- 
tardam  DoHak.  Holland. 

49  CFR  173.315.  178.245-1(b) 

Do. 

9896-P 

DOT-E  9696 

49  CFR  172.301.  Part  107,  Appen- 
dix B(i). 

To  become  a  party  to  exemption  9896.  (Modes  1  and  3.) 
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New  Exemptions 


AppScation 
No. 


9736-N.. 


9745-N. 


Exemption  No. 


9773-N.. 


9774-N.. 


9B12-N.. 


9831-N.. 


9e39-N.. 


9841-N.. 


9857-N.. 


9e70-N.. 


9e77-N.. 


DOT-E  9736 

DOT-E  9745 
0OT-E9773 

DOT-E  9774 

C»T-E  9812 

0OT-E9e31 
DOT-E  9839 

DOT-E  9841 
DOT-E  9857 

DOT-E  9670 
DOT-E  9877 


Applicant 


Aqua-Tacti,  Inc.  Port  WasNngton, 
Wl. 


Metal  Box  Enterpfises,  Inc.,  Ver- 
nona,  NJ. 


SST  Induatries,  Inc.,  Cincinnati.  OH 


Regulation(s)  affected 


Harcotar  Ltd,  Hyde  Parte  Holdings, 
Inc.  Stamford,  CT. 


Shinfco-Pfaudler    Co.    Ltd.,    Kobe, 
Japan. 


L'Air  Liquide,  Sassenage.  France.. 


Vulcan    Padcaging    Inc.,    Toronto, 
Orttario,  Canada. 


Consani    Engineering    (Pty)    Ltd., 
Elsies  River  7480,  South. 

Van   Leer  Verpackungen,   GmbH, 
Am  Westtwver  Berg,  West  G. 


Bergen  Barrell  Drum  Co.,  Kearny, 
NJ. 


Sysiron  Donner,  Concord,  CA.. 


49  CFR  Part  173.  Subparts  D,  E,  F, 
andH. 


49  CFR  173.1200(a)(8),  173.306(a), 
(b).  (c).  175.3.  and  178.33. 


49      CFR      173.154,      173.217, 
173.245b. 


49  CFR  Ptft  173,  Subparts  F.  H . 


49  CFR  178.270-3(a).. 


49  CFR  172.203.  173.318, 
173.320,  176.30.  176.76(h).  and 
178.338. 

49  CFR  178.116-6 _ 

■ 

49  CFR  173.315, 178.24S-1(b) 

49  CFR  178.224.  Part  173 


49  CFR  173.247.  173.266.  178.19. 
Pwt  173,  and  SubfMrts  D,  F,  H. 


49  CFR  173.304(b),  and  173.304- 
(aK2). 


Nature  of  exemption  thereof 


To  authorize  reuse  of  D0T-17H  steel  drums  a  maximum  of 
three  times  before  recorKMoning,  for  shipment  of  vari- 
ous liquid  or  sou  hazardous  sut>stances  and  wastes 
packed  in  inside  plastic,  glass,  earthenware  or  meui 
container,  not  exceedkig  1-gallon  capacity  for  disposal, 
repacking  w  rapiocessirtg  (Mode  1.) 

To  authorize  manufacture,  marking  and  sale  nonrefillable 
norvDOT  spectficatkxi  inside  metal  containers  conform- 
ing with  DOT  Spedficatkxi  2P  containers,  for  shipment 
of  nonflammable  or  flammat>le  gases.  (Modes  1,  2,  3,  4.) 

To  autfKxize  manufacture,  marking  and  sale  of  norvOOT 
specification  fully  removable  head  polyethylene  drums  of 
a  rated  volumetric  capacity  not  exceeding  30-galk>ns.  for 
shipment  of  certain  viscous  solids,  and  oxidizer  solkis. 
(Modes  1,2.  and  3.) 

To  authorize  manufacture,  marking  and  sale  of  non-DOT 
specifk^tion  biow-mokM,  high  molecular  weight  poly- 
ethylene dnjms.  with  removable  head,  for  shipment  of 
corrosive  material  soMs  and  poison  B  soMs.  (Modes  1. 
2,  and  3.) 

To  autfwrize  shipment  of  certain  hazardous  materials  in  a 
norvOOT  spedfKation  portable  tank  equivalent  to  a  DOT 
SpedfKation  IM  101  except  for  the  material  of  constnjc- 
tkjn.  (Modes  1.2,  and  3.) 

To  autttorize  manufacture,  mailt  and  sell  of  vacuum  insu- 
lated non-DOT  specification  portable  tanks,  for  transpor- 
tatnn  of  helium,  refrigerated  NquM,  (Modes  1,  3.) 

To  authorize  manufacture,  marking  and  sale  of  norvDOT 
specification  steel  drums  of  24  gauge  thickness  and  six 
U.S.  gaHon  capacity,  to  be  used  in  place  of  24  gauge, 
five-galk>n  capacity,  DOT  Specificatnn  17E  steel  drums. 
(Modes  1,2,  and  3.) 

To  auttKxize  sfiipment  of  flammable  gases,  nonflammable 
gases  and  flammable  NquMs  in  a  norvDOT  specifKatkx) 
IMO  Type  5  portable  tanks.  (Modes  1,  2,  and  3.) 

To  auttxxize  marMjfacture,  marking  and  sale  of  non-(X)T 
Specifk:atk)n  fit>er  drum,  not  exceeding  210  liter  capac- 
ity, lor  shipment  of  those  hazardous  materials  authorized 
in  DOT  Specification  21C  fiber  drum.  (Modes  1,  2,  and 

3) 

To  authorize  manufacture,  marking  and  sale  of  norvDOT 
specifk:atk>n  15-,  20-,  30-,  35-,  and  55^lon  polyethyl- 
ene drums  conforming  with  DOT  Specifwatkxi  34  exc«frt 
for  having  one  opening  of  2.75-irK:h  in  diameter,  for 
shipment  of  certain  corrosive,  flammable  and  poison  B 
liquids  and  an  oxidizer.  (Modes  1,  2,  and  3.) 

To  authorize  a  filling  density  of  144  percent  for  bromolri- 
fkjoromethane  (HakxvlSOl)  pressurized  with  nitrogen,  in 
(X)T  specification  39  cylinders  having  a  maximum 
volume  of  10  cubic  inches.  (Mode  1.) 


Emergency  Exemptions 


Application 
Na 


EE4453-X. 


EE  7024-X.. 


EE  7052-X.. 


EE70S2-X. 


EE  7052-X.. 


EE8390-X. 


UMI 


Exemption  No. 


DOT-E  4453 


DOT-E  7024 


DOT-E  7052 


DOT-E  7052 


DOT-E  7052 


DOT-E  8390 


Apptcant 


Kentucky  Powder  Co.,   Lexington, 
KY. 

Greenwood     Motor     Lines,     Inc., 
Greenwood,  SC. 

Technical  01  Tool  Corp.,  Nornian. 
OK. 

Expkxation   Logging.   Inc.,   Sacra- 
mento, CA. 

Engineered  A8semt>lies  Corp.,  Clif- 
ton. NJ. 

Jones-Hamillon  Co..  Newark,  CA 


Reguiation(s)  affected 


49  CFR   172.101.   173.1 14a(h)(3). 
and  176.415. 176.83. 

49  CFR  173.249(a)(7) 

49  CFR  172.101. 172.420. 175.3 

49  CFR  172.101, 172.420,  175.3 

49  CFR  172.101.  172.420.  175.3 

49  CFR  173.272.  178.210.  178.24a. 


Nature  of  exemption  thereof 


To  authorize  use  of  a  norvOOT  specifwatk>n  bulk,  hopper- 
type  tank,  for  trartsportation  of  blasting  agerrt,  n.o.s.,  or 
ammonium  nitrate-fuel  oil  mixtures.  (Modes  1  and  3.) 

To  authorize  transport  of  an  alkaMne  corrosive  Kquid  in 
non-DOT  specificatk>n  coHapslbie  njbber  containers 
klentified  as  seakftanks.  (Mode  1.) 

To  authorize  shipment  of  batteries  containing  lithium  and 
other  materials,  classed  as  flammable  soNd.  (Modes  1. 
2,  3,  and  4.) 

To  authorize  shipment  of  batteries  containing  lithium  and 
other  materials,  classed  as  flammable  soNd.  (Modes  1. 
2.  3,  and  4.) 

To  authorize  shipment  of  batteries  containing  lithium  and 
other  materials,  classed  as  flammable  solids.  (Modes  1, 
2,  3,  and  4.) 

To  authorize  shipment  of  95%-9e%  sulfuric  ackf  in  DOT 
Spedfk^tkxi  2E  polyethylene  bottles  overpacked  in  DOT 
Spedflcatxjn  12A60  fibertxMrd  boxes.  (Mode  1.) 
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Emergency  Exemptions— Continued 


AppNcation 
No. 

Exsmpton  No. 

Applcant 

RaguWion(8)  affected 

EE  8627-X_ 

DOT-E  8627 

Cbemlink  Petroleum,  hw..  Sand 
Springs.  OK. 

49  OH  173.119. 173.245, 178.253.. 

To  authonza  use  of  six  non4X}T  speoNicaiMn  portable 
tanks  manifokM  together  withtn  a  frame  and  securely 
moumad  on  a  Buck  chassis,  lor  fcanaportatwn  of  flam- 
mable and  corrosive  Ik^iids.  (Mode  1.) 

EE889e-X.. 

DOT-E  8896 

Petrolane  Gas  Service  Limited 
Partnership,  Anchorage,  AL 

49  CFR  173.315 „ _ 

To  authonze  use  of  a  non-DOT  specificatwn  ASME  Code 
•tamped  portable  lank,  for  Iramportalion  of  tquetied 
compressad  gasaa.  (Modes  1  and  3.) 

EE8978-P.. 

DOT-E  8978 

GTE  Products  Corporatk>n.  West- 
borough,  MA. 

49  CFR  172.101,  175.3 „....„ 

To  become  a  party  to  exemption  8978  (Modes  1.  2,  3,  and 
4.) 

EE  9e51-P.. 

0OT-E9851 

Trans  World  Airlines.  Inc..  Kansas 

City,  MO. 
Northwest  Airlines.  St  Paul,  MN 

49  CFR  Parts  100-199 _ 

To  become  a  party  to  exemption  9851  (Mode  5.) 

EE  9851 -P.. 

OOT-E9e51 

49  CFR  Parts  100-199 

To  become  a  party  to  anmptian  9851  (Mode  5.) 

EE9932-N. 

DOT-E  9932 

U.S    C^toms   Servne,    Oakland, 

49  CFR  173.61(b),  173.86(b) 

To  authorize  a  one-time  shipment  by  motor  vehicle  of 
urjdassified  explosives.  (Mode  1.) 

tE9940-N. 

CA. 

DOT-E  9940 

G.E.  Reuter-Stokes,  Twinsburg,  OH.. 

49  CFR  172.400,  173.306,  175.3 

To  authorize  manufacture,  mariung  and  sale  of  non-DOT 

specification,  metal,  single  tip,  inaide  containars,  de- 

scrit>ed  as  harmelicaHy  sealed  electron  tutie  devKes. 

WlTHORAWAL  EXEMPTIONS 


7e07-P.. 
9785-P.. 

9e07-N.. 


NUSCorp., 
Wayne.  PA 

Eastman 
Kodak  Co., 
Rochester, 
NY 

Slack 
Cherracal 
Co.,  Inc.. 
Carthage, 
NY 


RegulatK>n(s) 


49  CFR  172.101, 175J _ 

49  CFR  173.30.  176.11.  176.83. 

49  CFR  173.245 


Nature  of  exemptkxi  thereof 


To  become  a  party  to  exemptwn  7607  (Mode  5J 

To  become  a  party  to  exemption  9785  (Modes  1.  2,  and  3.) 


To  authorize  shipment  of  solutk>ns  of  hydrofluoric  acid  or  hydrofluosikcic  acid,  classed 
as  corrosive,  in  non-DOT  specificalion  steel  jacketed  polyethyiene  tanks  cunently 
CM3proved  in  DOT-E  8837.  (Mode  1.) 


DENIALS 

7828-P    Request  by  MarkAir,  Inc. 
Anchorage,  AK  to  authorize  Ciuriage 

■  of  a  laiger  quantity  of  liquid 
petroleum  gas  in  DOT  SpeciHcation  51 
steel  portable  tanks  denied  March  10, 
198B. 

8528-X    Request  by  Cleveland. 
Coliunbus  &  Cincinnati  Highway,  Inc. 
Cleveland,  OH  to  authorize  shipment 
of  flammable  liquids  and/ or 
flammable  gases,  in  temperature 
controlled  equipment  denied  March  9, 
1988. 

9862-N    Request  by  Morton  Thiokol, 
Inc.  Huntsville,  AL  to  authorize 
shipment  of  a  rocket  motor,  classed  as 
Class  B  explosive,  in  a  propulsive 
state,  in  a  DOT  Specification  ISA 
wooden  box  denied  March  9, 1988. 

9875-N    Request  by  Fabricated  Metals, 


Inc.  San  Leandro,  CA  to  authorize 
manufactiu-e,  marking  and  sale  of  a 
stainless  steel  DOT  Specification  57 
portable  tank  without  a  bottom  outlet 
for  use  in  the  transport  of  toluene 
diisocyanate,  classed  as  a  poison  B 
denied  March  21, 1988. 

Issued  in  Waahington.  DC,  on  April  22, 
1988. 

J,  Suzanne  Hedgepeth, 
Chief,  Exemptions  Branch,  Office  of 
Hazardous  Materials  Transportation. 
[FR  Doc.  8&-10277  Filed  &-&-88;  8:45  amj 
BHXINQ  CODC  4S10-60-M 


Hazardous  MatarWi;  Qrante  and 
Denials  of  ApplcaUons  for  Exemptions 

aoency:  Research  and  Special  Programs 
Administration,  DOT. 

Renewal  and  Party  To  Exemptions 


action:  Notice  of  grants  and  denials  of 
applications  for  exemptions. 

summary:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  of  the  exemptions  granted 
in  February  198&  The  modes  of 
transportation  involved  are  identified  by 
a  number  in  the  "Nature  of  Application" 
portion  of  the  table  below  as  follows:  1- 
Motor  vehicle,  2 — Rail  freight,  3 — Cargo 
vessel,  4 — Cargo-only  aircraft  5 — 
Passenger-carrying  aircraft  Application 
numbers  prefixed  by  the  letters  EE 
represent  applications  for  Emergency 
Exemptions. 


AppKcatton 
Na 

EManpltonNa 

Applicant 

RegulBlion(s)  affected 

3549-P 

3663-X 

OOT-E3549 
DOT-E  3663 

Adanlic  Research  Corp..  Gaines- 

viaa.VA. 
US.  DepL  of  Energy,  Washington. 

DC. 

49  CFR  173.69(a),  173.77... 

49      CFR      17201.      173.302(a). 
173.415.  and  175J. 

To  become  a  pwty  to  exempMon  3548  (Modes  1.  2.) 

To  auttKXize  transport  of  a  nonflammable.  nor>liquefied 
compressed  gas,  in  an  inside  steal  sphere.  (Modes  1,  2, 
4,  and  54 
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Renewal  and  Party  To  Exemptions— Continued 


Application 
No. 


3569-P.. 
3630-X.. 

3941-X.. 

4062-X.. 


5600-P.. 
5643-X.. 

5704-X.. 

5876-X.. 

5891 -X.. 
5945-X„ 
6154-X.. 


6309-X.. 


6325-X. 


6333-X. 


6484-X 


6497-X. 


6617-X.. 


6530-X. 


Exetnpton  No. 


DOT-E3569 
0OT-E3630 

DOT-E9941 

DOT-e4052 


4850-X 0OT-E4850 


5022-P  ...... 


5038-X... 


«263-X._ 


6299-X. 


6530-X 


661 1-X. 


DOT-E5022 
OOT-E5038 

DOT-E5600 
0OT-ES643 

0OT-E5704 

OOT-E5876 

DOT-e5e91 
0OT-E5945 
DOT-E  6154 
CX)T-E6263 
CX)T-E6299 
DOT-E  6309 
DOT-E  6325 
DOT-E  6333 
DOr-E6484 
DOT-E  6497 
DOT-E  6517 
DOT-E  6530 
DOT-E  6630 
DOT-E  6611 


Applicant 


NL  Petroleum  Services,  Irw.,  Hous- 
ton. TX 

General  Chemical  Corp..  Paraip- 
pany.NJ. 

Kerr-McGe«  Chemical  Corp.,  Okla- 
homa City,  OK. 

Boeing  Aerospace  Co.,  Seattle, 
WA. 

Owen  OR  Took,  Inc.,  Fort  Worth, 
TX. 


Altantic  Research  Corp.,  Gaines- 
ville, VA. 

Airco,    The    BOC    Group,     Inc., 
Murray  HiN,  rU 


Air  Products  &  Chemicals.  Inc..  Al- 

lentown,  PA. 
Union  Carbide  Corp.,  Danbury.  CT... 


Trojan  Corp.,  Salt  Lake  City.  UT.. 
FMC  Corp..  Philadelphia.  PA 


Regulatk)n(s)  affected 


49  CFR  173.246,  172.101  Cokjmn 

4,  and  175.3. 
49CFH  177.839(a).  177.839(b) 


49CFR173.239a(a)(2). 


U.S.  Department  of  Energy.  Wash- 
ington. DC.    . 

Cardox  Corp..  Countryside,  IL 


UNIROYAL    Chemnal    Co..    Inc., 
MkMMxjry.  CT. 

Amtrd,  Inc.,  West  Wanwick,  Rl 


Minnesota  Valley  Engineering,  Inc., 
New  Prague,  MN. 


Olin  Corp.,  Staniford.  CT . 


Mining  Servfces  hitemational  Corp., 
Salt  Lake  City.  UT. 

General   Chemfeal   Corp.,   Parsip- 
pany.NJ.       ^ 

ANGUS  Chemical  Co.,  Northbrook, 
IL 

EMC  Corp.,  Philadelphia,  PA 


Coyne  Cylinder  Co..  Huntsvitle,  AL.. 


Brown  WekSng  Supply,  Inc ,  SaKna, 
KS. 

Acme  WeUing  Supply  Co.,  Inc.. 
Bismwck,Na 

L'Air    Lk^ude    Corp.,    Le    BlaiM> 
MesnH,  France. 


49  CFR  173.305,  173.34(d).  175.3.. 


49CFR173.100(CC).  175.3. 


49  CFR  174.101(L).  174.104(d). 
174.112(a).  174.86,  and 
177.834(L)(1). 

48  CFR  173.119,  173.135(a)(6), 
173.136(a)(5),  173.247(a)(1), 
173.346,  173.620.  and  173.630, 
175.3. 

49  CFR  175.3.  Part  173.  Subpwta 
D,  F,  and  a 

49  CFR  172.101, 173.315(a)(1) 


49  CFR  173.62.  173.S3(e).. 


49   CFR    173.365,    178.241.    Pwt 
107,  Appends  B. 


49  CFR  173.64(a)(4) 


Nature  of  exemptkxi  thereof 


49CFR  173.315. 178.245. 


49  CFR  173.154(a)(12).  178.205- 
16. 

49  CFR  17a302(a)(1) 


49  CFR  173.315(a)(1) 

49  CFR  173.315(a)(1),  174.63(b). 

49  CFR  173.154(a) 


49  CFR  173.245(a)(31), 

173.263(a)(10).  173Jje8(b)(3). 
173.272(0(25).  and  178.343-1(b). 

49  CFR  172.101. 173.149a 


49  CFR  173.365. 174.63(c). 
49  CFR  173.3to(a) 


49  CFR  173.302(c).. 
49  CFR  173.302(c). 
49  CFR  173.318(a).. 


To  become  a  party  to  exemptkm  3569  (Modes  1,  2,  3,  and 

4) 
To  authorize  uae  of  a  DOT  Specification  33A  polystyrene 

caaa  to  contain  four  S-pint  glass  bottles  of  nitnc  ackL 

(Model.) 
To  authorize  transport  of  ammonwm  perchkirate  in  non- 

OOT  specification  akiminum  portat>le  tanks.  (Modes  1, 

2.) 
To  authorize  shipment  of  an  aerosol  formulatnn  pressur- 
ized with  nitrogen  in  a  DOT  Specifk»tk)n  39  seamless 

ahmlnum  cylinder.  (Modes  1, 2. 4,  and  5.) 
To  authoriza  shipment  of  ftaMble  linear  shaped  charges, 

metal  dad,  in  100  feet  lenglhe,  containing  not  more  than 

50  graina  per  Ineai  foot  of  high  expkMive.  as  a  Class  C 

axptoaive.  (Modes  1, 2,  and  4.) 
To  become  a  party  to  exemption  5022  (Modes  1,  2.) 


To  authorize  shipment  of  dknethyMKhkyosilane,  tnchkirosi- 
lane.  other  spedAcaHy  klentiKed  flammable  Nquds.  sit- 
con  tetracWorMe.  carbon  tetiacfitoikie  and  chkxoform  in 
non^OT  spedflcatton  type  304  stainless  steel  cylinders. 
(Modes  1, 2, 3,  and  4.) 

To  become  a  party  to  exemptkxi  5600  (Modes  1,  2,  and 
4.) 

To  authorize  shipment  of  a  nonflammable  gas  in  vacuum 
insulated  norvOOT  spedffcatton  portable  tanks.  (Modes 
1,3.) 

To  authorize  transport  of  certain  Class  A  and  B  exptosives 
in  preecribed  nort-DOT  spedfKatkjn  steel  dnJifW.  (Modes 
1, 2,  and  3.) 

To  authorize  transport  of  a  Class  B  poison  in  DOT  Specifl- 
catton  440  multiwall  paper  bags  or  non-DOT  specifKa- 
tion  pinch  bottom,  heat-sealed  multiwall  bags.  (Modes  1, 
2.  and  3.) 

To  auttx)rize  transport  of  high  expk)8ives  in  quantities 
greater  than  those  authorized  in  49  CFR,  in  DOT  Specifi- 
cation 15A  wooden  boxea.  (Mode  1.) 

To  authoriza  uae  of  a  smaN  capacity  DOT  Specification  51 
insulatod  portable  tank,  for  shipmiBnt  of  a  nonflammable 
comprasaed  gas.  (Mode  1.) 

To  auttwriza  Iramport  of  certain  flammable  soNds  in  a 
modWed  DOT  Spedficatton  126  fiberboard  box.  (Modes 
1.  ^  «id.3.) 

To  authoriza  tansport  of  certain  nonflammable  com- 
pressed gaaes.  hi  norvOOT  spedficatkxi  weMed,  cylin- 
drical or  spherical,  steel  tanks.  (Modes  1. 2.) 

To  authorize  rttanufactura.  maridng  and  sale  of  non-DOT 
spedficatton  portaUa  tanka,  kx  Iransportatkxi  of  norv 
flammable  gaaea.  (Modea  1, 3.) 

To  authoriza  use  of  non-DOT  8padficatk)n  steel  portable 
tanka,  lor  Iranaportalion  of  certain  nonpoiaonous,  norv 
flammabla  comprasaad  gases.  (Modes  1. 2.) 

To  authoriza  transport  of  coddteers  in  norvOOT  spedfica- 
Iton  cargo  twiks  or  DOT  Spedficatton  MC-306.  MC-307 
or  MC-312  cargo  tanks.  (Mode  1.) 

To  authoriza  kanaport  of  oaitain  corrodve  materials,  in 
non-DOT  apedficatton  type  MC-312  glass  lined  cargo 
tanks.  (Mode  1.) 

To  authoriza  Irarwport  of  mixtures  of  nitromethane  and 
various  solvents  in  DOT  Specification  MC-307  or  MC- 
312  tank  motor  vehkdea.  (Mode  1.) 

To  authorize  uae  of  a  modMed  DOT  Specification  56 
portaUa  tank,  for  Iransportatfcx)  of  Class  B  poison  soMs. 
(Moda8  1.^) 

To  authoriza  uae  of  norvDOT  specification  steel  cyKnoers 
comparable  to  DOT  Specification  4BW  for  shipment  of 
Acetylene.  (Modes  1,  ^  and  3.) 

To  authorize  shipment  of  hydrogen  and  mixturea  of  hydro- 
gen with  hakum,  argon  or  nMrogsn  In  DOT  Specification 
3A,  3AA.  SAX  or  3AAX  siaal  cylndars.  (Modes  1.  2.) 

To  authorize  ahipmant  of  hydrogen  and  mixtures  of  hydro- 
gsn  with  heKum,  argon  or  nMregan  in  DOT  Specification 
3A.  3AA.  3AX.  or  3AAX  steal  cylnders.  (Modea  1.  2). 

To  auttwrtze  uaa  of  a  norvOOT  specification  vacuum 
insulatad  portable  tank,  lor  transportation  of  a  nonflam- 
mable gas.  (Modes  1,  3). 


Renewal  and  Party  To  Exemptions— Continued 


AppNcation 
140. 


661 1-X.. 


661 4-P.... 
6626-X.... 

6637-X.... 


6681 -X. 


Exemption  No. 


OOT-E6611 

OOT-E  6614 
DOT-E  6626 

DOT-E  6637 


DOT-E  6691 


6746-X.. —  DOT-E  6746 


6765-X., 
6765-X.. 
67e7-X.. 

6e05-X.. 
6921 -X.. 

egas-x.. 

7052-P.. 
7052-X.. 

7052-X.. 

7052-X.. 

7052-X.. 

7052-X.. 

7052-X.. 

7052-X.. 

7052-X.. 

7052-X.. 


7052-X  „.. 


DOT-E  6765 


DOT-E  6765 


DOT-E  6787 


DOT-E  6605 

DOT-E  6921 

DOT-E  6965 

(X)T-E7052 
DOT-E  7052 

DOT-E  7052 

DOT-E  7062 

DOT-E  7052 

DOT-E  7052 

DOT-E  7052 

DOT-E  7052 

DOT-E  7052 

DOT-E  7052 

DOT-E  7052 


Appkcant 


Air  Products  and  Cherncals,  Inc. 
AHentown,  PA. 

CeNasto  Plastics  Corp..  Marshall. 

Ml. 
Brown  WeMing  Supply,  inc,  SaHna. 

KS. 

flussell-Stanley     Corp.,     Rancho- 
Cucamortga,  CA. 


Uroon  Cart)kle  Corp..  Danbury,  CT.. 


The  Firestone  Tire  &  Rubber  Co., 
Akron,  OH. 

Airco  Indusitrial  Gases,  Murray  Hill, 
NJ. 

Union  Hettum  Co..  Ltd.,  Minato-ku, 
Tokyo,  Japan. 

Russea-Stanley  Corp.,  Rancho  Cu- 

camonga,  CA. 


Union  CartNde  Corp..  Danbury.  CT.. 

Airco  Industrial  Gases.  Murray  HHI, 
NJ. 

U.S.  Dept  of  Energy,  Washington. 
DC. 

Penwood.  Inc.,  Fort  Wort^  TX 

FABfllKA        Ni-Cd        BATERUA 
"TREPCA",  Gniilane.  Yugoslavia. 

Akjminum  Co.   of  America.   Pitts- 
burgh, PA. 

Tadiran  Ltd.  Industries.  Inc.,  Reho- 
vot,  Israel. 

Tadiran  Electronic  Industries.  Inc., 
Woodland  HHIs.  CA. 

U.S.  Dept  of  Energy,  Washington. 
DC. 

fteyovac  Corp.,  Madison.  Wl 

Syntron.  Inc.,  Houston,  TX 

Datasoncs.  Inc..  Cataumet.  MA. 


Regulation(s)  affected 


Panasonic   Industrial  Co..   Secau- 
CUS.NJ. 

Matsushita  Battery  Industrial  Co., 
Osaka.  Japan. 


49  CFR  173.318(a). 


49     CFR      173.263(a)(28).     and 

173.277(a)(6). 
49  CFR  173.34(e)(15)(0. 

173.34(e)(15Mv).  and  175.3. 

49  CFR  173.119(a).  173.119(b). 
173.1 19(m),  173.221, 

173.245(aM26),  173.249(a)(1), 
173.250a(aK1),  173.257(a)(1), 
173.263(aM28).  173.265(d)(6). 
173.2e6(b)(8).  173.272(i)(9), 

173.276(a)(10),  173.277(a)(6), 
173.287(cM1),  173.289(a)(1), 

173.292(a)(1),  173.346(a). 

173.357(b),  173.358(a), 

173.359(a).  173.359(b).  and 
178.19. 

48  CFR  173.34(e)(15)(0.  Part  107, 
Appendix  B. 


48  CFR  1 73.31  S(a)(1). 


49  CFR  173  J1 8(a).  176.76(h)(4).. 


49a=R  173.318(a),  176.76(h)(4).. 


49    CFR    173.119(a),    173.119(b). 

173.119(m).    173.221.    173.245. 

173.346(a).  173.357(b). 

173.358(a).      173.359(a).      and 

173.359(b). 
49  CFR  173.301(d),  173.302(a)(3).... 


49  CFR  172.101,  173.315(a)(1).... 

49  CFR  173.154(a)(8).  173.86(a).. 

49a^R  172.101,  172.420.  175.3. 
49  CFR  172.101.  172.420.  175.3. 

49  CFR  172.101,  172.420,  175.3. 

49  CFR  172.101.  172.420,  175.3. 

49  C^R  172.101,  172.420,  175.3. 

49  CFR  172.101,  172.420,  175.3., 

49  CFR  17Z101.  17^420,  175.3.. 

49  CFR  172.101.  172.420.  175.3 ., 

49  CFR  172.101,  172.420.  175.3 .. 

49  CFR  172.101,  172.420.  175.3.. 

49  CFR  172.101.  172.420.  175.3.. 


Nature  of  exemption  ttiereol 


To  authorize  use  of  a  non-DOT  specification  vacuum 
insulatad  portabla  tank,  lor  transportation  of  a  nonflam- 
mat)le  gas.  (Modes  1,  3). 

To  become  a  party  to  exemption  6614  (Mode  1). 

To  authorize  use  of  DOT  Spedficatioo  3A  or  3AA  cylinders 
and  cylinders  nuvked  ICC-3.  3A  or  3AA,  for  shipment  of 
certain  compressed  gases.  (Modes  i.  2,  3.  4.  and  5). 

To  auttwriza  manulactura,  maritebng  and  sale  of  norvOOT 
Specification  polyethylene  drums,  for  shipment  of  organ- 
to  peroxMes,  oxktzers.  flammable,  corrosive  and  Class  B 
pdsonous  Hqukls.  (Modes  1, 2,  and  3). 


To  auttKXize  use  of  DOT  Specification  3A  or  3AA  cyindert 
over  35  years  oW  which  may  be  retested  every  10  years, 
for  transportation  of  certain  flammable  and  nonftamable 
compressed  gases.  (Modes  1,  2.  3,  4,  and  5.) 

To  authorize  shipment  of  anhydrous  ammonia  in  portable 
tanks  buiK,  martcet  and  maintained  in  compliance  witti 
tt«e  DOT  Specification  MC-331  cargo  tank.  (Modes  1,  3.) 

To  auttKXize  use  of  non-DOT  speaficatwn  containefized 
portable  tanks,  for  transportation  of  a  flammable  and  a 
nonflammable  gas.  (Modes  1  and  3 ) 

To  auttKXize  use  ol  non-OOT  specification  containerized 
portable  tanks,  for  transportation  of  a  flammable  and  a 
nonflammable  gas.  (Modes  1  and  3.) 

To  authorize  manufacture,  marking  and  sale  of  OCT  Speci- 
fication 34  polyettiylene  drums,  for  shipment  of  Class  B 
poisoTMus  kquids,  flammable  liquids,  orgarac  peroxides 
and  corrosive  kquids.  (Modes  1.  2,  and  3.) 

To  auttKXize  use  of  DOT  Specification  3AAX  steel  cylin- 
ders, for  transportation  of  a  flammable  compressed  gas 
mixture.  (Mode  1.) 

To  auttwrtze  use  of  an  insulated  containerized  norvDOT 
specification  portable,  tank  for  transportation  of  liquefied 
heKum.  (Modes  1  and  3.) 

To  auttKXize  shipment  of  dialtyl  phthalats-pyrotechnic  ma- 
terials in  an  akiminum  case  packed  in  a  DOT  Specifica- 
tion wooden  box.  (Mode  1.) 

To  t>ecome  a  party  to  exemption  7052.  (Modes  1,  2.  3, 
and  4.) 

To  authorize  shipment  ol  batteries  containing  lithium  and 
other  materials,  classed  as  flammable  solid.  (Modes  1. 
^  3,  and  4.) 

To  authorize  shipment  of  t>atteries  containing  lithium  and 
other  materials,  classed  as  flammable  solid.  (Modes  1, 
2.  3.  and  4.) 

To  auttwriza  shipment  of  batteries  containing  littfwm  and 
ottwr  materials,  classed  as  flammable  solid.  (Modes  1, 

2,  3,  and  4.) 

To  authorize  shipment  of  tiatteries  containing  lithium  arKt 
ottier  materials,  classed  as  flammat>le  solid  (Modes  1 ,  2. 

3.  and  4.) 

To  auttwriza  shipment  of  twtteries  containing  lithium  and 

other  materials,  classed  as  flamntable  solid.  (Modes  1. 

^  3,  and  4.) 
To  auttwriza  shipment  of  batteries  containing  Nthkim  and 

other  materials,  classed  as  flammable  soikl.  (Modes  1, 

2.  3.  and  4.) 
To  auttwriza  shipment  of  batteries  containing  littKum  and 

other  materials,  classed  as  flammable  solid.  (Modes  1. 

2,  3.  and  4.) 
To  auttKXize  shipment  of  batteries  containing  lithium  and 

ottwr  materials,  classed  as  flammat>le  soM.  (Modes  1, 

2,  3  and  4.) 
To  authorize  shipment  ol  batteries  containing  littiium  and 

ottwr  materials,  classed  as  flammable  solid.  (Modes  1, 

2.  3.  and  4.) 
To  auttKXize  shipment  of  batteries  contair>ing  littKum  and 

other  materials,  classed  as  flammable  solkl.  (Modes  1. 

2.  3,  and  4.) 
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Renewal  and  Party  To  Exemptions— Continued 


Application 
No. 


7070-X. 


7076-X-. 


7277-X . 


Exemption  No. 


7454-X-. 


7478-X.. 


7594-X.. 
7598-X-. 


7654-X-. 


DOT-E  7070 
DOT-E7078 
DOT-E  7Z77 

DOT-E  7454 
DOT-E  7476 


DOT-E  7594 
DOTE  7598 


7731-X. 


7737-X.. 


7770-X.. 
7777-X-.. 


7e03-X... 

7811-X-... 

7811-X-... 

7876-X ... 
7891-X-... 

7891-X-... 


DOT-E  7654 
DOT-E  7731 
DOT-E  7737 

DOT-E  7770 
DOT-E  7777 

DOT-E  7803 

DOT-E  7811 

DOT-E  7811 

DOT-E  7876 
DOT-E  7891 

DOT-E  7891 


AppHcam 


Lea-Ronal.  Inc.,  Freeport,  NY. 


LaMone  Chemical  Products  Co., 
Chestertown,  MO. 


Composites 


Skuciural 

Inc.  Pomona,  CA. 


Industries, 


ETI  Explosives  Technologies  Inter- 
national Inc..  Wilmington,  OE. 

Thompson  Tank  &  Manufacturing 
Co.,  Inc.,  Long  Beach,  CA. 


HaguttionW  affected 


49  CFR  173J65.  175.3. 175.630.. 


49  CFR  173.286W 


49  CFR  173J02(aH1),  173J04<a), 
173.304(d).  Md  175.3. 


49  CFR  176.410(e)<2).  176.83. 


Bromine   Compounds.   Ltd.,   Beer 

Sheva.  Israel. 
United  Technologies  Corp.,  Pratt  & 

Whitney  Mfg.,  East  Hartford.  CT. 


MalCnckrodt.  kx:..  Pais.  KY.„ 


Minnesota  Valley  Engineering.  Inc. 
New  Prague.  MN. 


Parker   Hannifin   Cotp.   Eastlake, 
OH. 


Art>e(-Fauvet-Raa.  Paris.  France 

I 
Sentry  Chemieai  Co..  Gfeeley,  CO.. 


Plastican,  Inc..  Leominster,  MA.. 


EM  Science.  Cincinnadi,  OH... 


J.T   Baker  Chemical  Co.  Phillips- 
burg,  NJ.     I 


J.T  Baker  Chemical  Ca,  PhiHips- 
burg.NJ. 

Fisher  SdentHic  Co,  Fair  La«wi.  NJ. 


Farchan  Labocalories,  Inc,  Gaines- 
ville, FU 


49  CFR  173.119W.  173.119(m), 
173.245(a),  173.346(a),  178.340- 
7.  178-340-8(0.  178J42-5.  and 
178.343-5. 


49  CFR  173.353„ 

49  CFR  173.18294.  173.194(a). 
1737.234(a),  17a245(a), 

173.249(a),  173.263,  173.264, 
173.266^  173.288.  173L272. 
173.283.  173.287.  173.352. 
173.370.  173.54(a).         wid 

178.244-1(a). 

49  CFR  173.119(f) 


49  CFR  172,203.  173.318. 
173.320,  173J38.  17a30, 
176.76(h),  and  177.840. 

49    CFR    173.119(a),    173,1 19(b). 

173.119(f).  173.124(a). 

173.14e(a).  173.3(H(«). 

173.304(a).  173.304(d).  173.328. 

173.33^       173.336,       173.337, 

173.356.  175J,  and  17a42. 
49    CFR    173.143,    173.264(b)(4), 

and  174.63(b). 


49  CFR  173.248 


49  CFR  178.19,  Part  173,  Subpwt 
D,F 


49  CFR 

173.245<a)(18), 
173.347(a)(8), 
178.210. 

49  CFR 

173.245(a)(ie), 
173.347(a)(6), 
178.210. 

49  CFR  173.299(a), 


173.119(8X29, 
173.346(a)(21), 
175.3,       and 

173.1 19(a)(23). 
173.346(a)(21), 
175  J,        W)d 

175.3 


49    CFR    172.400,    172.402(aK2). 

17i402(a)(3).  172.504  Table  1. 

17Z504(a).     173.126.     173.138. 

173.237.  173.246.  173.25(a).  and 

175.3. 
49    CFR    172.400.    172.402(a)(2). 

172.402(a)(3).  172.504  TaUe  1. 

17^504(a).     173,126,     173.138. 

173.237.  173.246,  173.25(a),  and 

175J. 


Nature  of  eMmplion  Ihafwf 


To  authorize  shipment  of  a  poison  B  90«d  in  a  ptastic  )ar 
overpaciied  in  a  melal  can  equivalent  to  DOT  Specilica- 
tion  2N,  packed  in  a  single-facad  oomigMad  DOT  Sped- 
•calon  128  fkerboanf  box.  (Motfas  4, 5.) 

To  authorize  packaging  not  prescribed  in  the  Hazardous 
MatariMh  Regulations,  for  tranaportaiuii  of  a  certain 
corrosiva  iquid  and  ttammable  iquid.  (Modes  1.  2.  and 
3.) 

To  authorize  manufacture,  narking  and  sale  of  non-OCTT 
speciiicalian  «ber  rsMoroed  plasiic  (FRP)  M  composiie 
(FC)  cylinders,  for  transportation  of  certain  flammable 
and  nonflammable  compressed  gas.  (Modes  1.  2.  3.  4. 
and  5.) 

To  authorize  blastings  agent  to  be  stowed  in  proximity  to 
certain  expkMives  without  a  bulkhead  separating  these 
materials.  (Mode  3.) 

To  authorize  manufacture,  marking  and  sale  of  non-DOT 
specifKation  cargo  tanks  designed  and  oonstnjcted  in 
full  compliance  with  DOT  Spetification  MC-307  or  MC- 
312  with  certain  exceptions,  for  transportation  of  flaro- 
wbla.  corroaiva  and  poisonoua  waste  fimerials.  (Mode 
1.) 

To  authorize  transport  of  certain  poison  B  Rquds  in  non- 
DOT  specification  portabta  tanks.  (Modes  1.  2.  and  3.) 

To  authorize  shipment  of  certain  conoaivs  matsrials,  oxi- 
dKera  and  Oaas  8  poisons  in  a  portable  tank  complying 
with  DOT  Specificatkxi  60.  except  the  ends  we  bolted 
Instead  of  waWed.  (Mode  1.) 


To  authorias  uae  of  a  glass  bottle  not  exceeding  500 
milliliter  capacity  inside  a  metal  container  overpacked  in 
a  DOT  Specification  128  fibertooard  bOK,  for  trwaporta- 
Uon  of  a  Hamnabla  Iqwd.  (Modes  1,  ^) 

To  authorize  manufacture,  marking  and  sale  of  non-DOT 
specification  super-insulatad  porttMe  tanks,  for  transpor- 
tation of  flammable,  and  non-flammable  cryogenic  iq- 
uida.  (Modea  1, 3.) 

To  authorize  manufacture,  marking  and  sale  of  non-DOT 
apecification  seamless  aluninum  cylinders,  lor  shipmeni 
of  MmmaUe  gaa.  nonNammiUa  gas.  flammable  Iciuid, 
or  poison  A.  (Modes  1.  2.  3.  and  4.) 


To  authorize  fransport  of  anhydrous  hydrogen  fluoride  or 
anhydnxn  methytehtoromalhyl  ether  in  certain  non-(X}T 
apadWction  portabia  tanks.  (Modes  1. 2.  and  3.) 

To  authorize  use  of  DOT  SpedfKation  34  polyethylene 
contalnars.  DOT  Spedflcatkm  128  or  12P  corrugated 
•MTboard  boxes,  or  DOT  Specification  60  or  37M  cylin- 
drical steel  overpacked  with  an  Inside  Spedficatk>n  2SL 
pdyethyfene  containers,  for  shipmant  of  spent  sulfuric 
add.  (Modes  1.2.  and  3.) 

To  aiMhorize  manufacture,  marking  and  sale  of  non-DOT 
ipacWciion  rsmovaMe  head  polyethylene  dnjms.  for 
shipment  of  corrosiva  Kquids  and  flammable  Kqwds. 
(Modes  1,2.  and  3.) 

To  authorize  uae  of  DOT  Specification  12A  cormgated 
fiberboard  box  with  handholes.  for  shipment  of  certain 
comjsive,  flammable,  and  Class  B  poisonous  Ikjuid. 
(Modaal.2,3,and4.) 

To  authorize  use  of  DOT  SpedfKatkin  12A  corrugated 
flberboard  box  with  handholes.  for  shipment  of  certain 
coiioilva.  flammiMa.  and  Ctaaa  8  poisonous  Rquid. 
(Modesl.2. 3.  and4.) 

To  authorize  shipping  description  etching  ackl.  fiquid.  ao.s. 
to  be  uaed  for  products  which  do  not  comply  with  the 
definitkxf  in  49  CFR  173.229(a).  (Modes  1.  ^  3,  and  4.) 

To  authorize  transport  of  packagea  bearing  the  DANGER- 
OUS WHEN  WET  labal.  in  motor  veMctea  which  we  not 
placarded  FLAMMABLE  SOUD  W.  (Modes  1,  2.  and  4.) 


To  authorize  transport  of  packages  bewing  the  DANGER- 
OUS WHEN  WET  label,  in  motor  vehicles  which  are  not 
placarded  FLAMMABLE  SOLID  W  (Modes  1,  2.  and  4.) 
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Renewal  and  Party  To  Exemptions— Continuecl 


Application 
No. 


7907-P 
7928-X 
7929i-X 

7929-X 

7954-X 

7972-X 

7991 -X 

S006-X 


ExamptnnNa 


DOT-E  7907 
DOT-E  7928 
DOT-E  7929 

DOT-E  7929 

DOT-E  7954 

OOT-E  7972 

DOT-E  7991 

DOT-E  8006 


8035-P 

DOT-E  8035 

8074-X 

DOT-E  8074  ' 

8091-X 

DOT-E  3091 

8091 -X 

DOT-E  8091 

8091-X  ..:...„ 

DOT-E  8091 

8091-X 

OOT-E8091 

81S6-X 

0OT-E8156 

8156-X 

DOT-E  8156 

8196-P 

DOT-E  8196 

8232-P 

DOT-E  8232 

8269-X.. — 

DOT-E  8269 

e307-X 

DOT-E  8307 

a3.S2-X 

DOT-E  8352 

8388-X 

DOT-E  8368 

8390-X 

OOT-E8390 

8390-X 

DOT-E  8390 

8390-X 

DOT-E  8390 

AppNcartt 


C-H.  inc..   North  York.   Ontario. 

Canada. 
Alaska   Marine   Highway   System. 

State  of  Alaska,  Juf>eau,  AK. 
Troian  Corp.,  Salt  Lake,  UT 


C-l-L,    Inc..    North    York,    Ont 
Canada. 

Air  Products  &  Chenvcals.  Inc.  Al- 
lentown.  PA. 

E.L  du  Pont  de  Nemours  &  Compa- 
ny, Inc,  Wilmir>gton,  DE. 

Union  Padfk:  Railroad  Co.,  Omaha, 
Strombecker  Corp.,  Chtoago,  IL 


NL  Petroleum  Services,  Inc,  Hous- 
ton, TX. 

Airoo,  The  BOC  Group.  Inc. 
Murray  HW.  NJ. 


Mourrtain  BeH.  Denvw.  CO.. 


ftorthwestem  BeU.  Omaha.  NE.. 


Pacific  Northwest  BeM.  Seattle.  WA. 


US  West  Materiel  Resources.  Inc.. 
Englewood.  CO. 

Scott    Environmental '  Technotogy 
IrK..  PliimsteedviMe.  PA. 


Cryogenic  Rare  (Sas  Laboratories. 
Inc..  Hanahan.  SC. 


Campagnie  des  Containers  Reser- 
voirs, Paris,  France. 

Campagnie  des  Containers  Reser- 
voirs, Paris,  France. 

Fort  Worth  Fabricatkx).  Inc.  Fort 
Worth.  TX. 

U.S.  Department  of  Energy.  Wash- 
ington. DC. 


Degussa  Corp..  Teterboro.  HJ . 


8.W.   Norton.   Manufacturing  Co., 
Inc.  Hayward.  CA. 


Ashland  OH,  Inc,  Dublin.  OH.. 


OHn  Hunt  Specialty  Products,  Inc., 
West  Peterson,  NJ. 

Hi  Pure  Ctiemicals.  Inc.  Nazareth. 
PA. 


Regulation(s)  affected 


49  CFR  173.127.  173.184.  178.224. 

49  CFR  172.101. 176.905(L) 

49  CFR  173.65 

49  CFR  173.65. „ 


49      CFR       172.101,       172.504. 
173.301(d)(2).  and  173.302(a)(3). 


49  CFR  172.504.. 


49  CFR  Parts  100-177. 


49  CFR  172.400(a).  172.504  Table 
2. 


49  CFR  173.100(v).  173.112.  175.3. 
49  CFR  173.34(d).  175.3 


49  CFR  Parts  100-177. 


49  CFR  Parts  100-177. 


49  CFR  Parts  100-177. 


49  CFR  Parts  100-177 . 


49    CFR    173.121,    173.302(a)(4), 
173.302(f).  and  173.304(a)(1). 


49    CFR    173.121.    173.302(a)(4). 
173.302(f).  and  173.304(a)(1). 


49     CFR      173.119.     173.315(a). 

178.245. 
49  CFR  173.123(a).  173.315 


49  CFR  173.119(a),  173.1 19(m), 
173.245(a),  173.346(a),  178.340- 
7.  178.342-5,  and  178.343-5. 

49  CFR  173.21,  173.247, 
i73.2S(b),  and  17S.X 


49  CFR  173.154.. 


49  CFR  178.19,  Part  173,  Subpart 
D,  F. 


49  CFR  173.272. 178.210. 178.24a 


49  CFR  173.272.  178.210,  178.24a 


49  CFR  173.272,  178.210.  178.24a 


Nature  of  exemption  thereof 


2,  and 


on 


To  become  a  party  to  exemptkxi  7907  (Modes  1 
3.) 

To  authorize  stowage  of  certain  hazardous  materials 
ttte  vehicle  deck  of  passenger  vessels.  (Modes  3.) 

To  authorize  trs."£r-~'1  o<  flaked  or  pelletized  TT4T  in  woven 
polyettiylene  or  potypropylene  doth  outw  bags,  with 
plastk:  flbn  Hners.  (Modes  1. 2.) 

To  autlKXize  transport  of  flaked  or  pelletized  TNT  in  woven 
polyettiylene  or  polypropylerw  doth  outer  bags,  with 
plastic  film  liners.  (Modes  1.  2.) 

To  autfwrize  shipment  of  nonflammable  gases  In  manifdd- 
ed  DOT  Spedficatnn  3A2400,  3AA2400  or  3AAX2400 
cylinders.  (Modes  1,  3.) 

To  authorize  transport  of  limited  quantities  of  explosive  in 
a  apedal  shipping  contair>er  without  placarding  the  vehi- 
cle. (Mode  1.) 

To  authorize  transport  of  railway  track  torpedoes  and 
fusees  in  flagging  kits  of  specified  constructkx).  (Mods 
1) 

To  authorize  transport  of  unlabeled  packages  of  toy  paper 
or  plastk:  caps  complying  with  Itie  requirements  of 
173.100(p)  and  173.109,  in  motor  vehicles  with  placards, 
when  the  gross  weight  of  ttie  (^ps  is  1000  pounds  or 
more.  (Mode  1.) 

To  become  a  party  to  exemption  8035  (Modes  1,  2,  3,  and 
4.) 

To  authorize  use  of  a  DOT  Spedficatnn  3E  cylinder 
without  safety  devices,  for  transportatk>n  of  certain  flam- 
mable and  nonflammat>le  gases.  (Modes  1,  2,  3.  4.  and 
5.) 

To  authorize  transport  of  certain  mercury  relays  exempted 
from  49  CTR  100-177,  in  heat  sealed  glass  vials. 
(Modes  4,  5.) 

To  authorize  transport  of  certain  mercury  relays  exempted 
from  49  CFR  100-177,  in  heat  sealed  glass  vials. 
(Modes  4,  5.) 

To  authorize  transport  of  certain  mercury  relays  exempted 
from  49  CFR  100-177,  in  heat  sealed  glass  vials. 
(Modes  4.  5.) 

To  authorize  transport  of  certain  mwcury  relays  exempted 
from  49  CFR  100-177,  in  heat  sealed  glass  vials. 
(Modes  4,  5.) 

To  autftorize  transport  of  certain  flammable  or  nonflamma- 
i)le  compressed  gases  arx)  carbon  bisulfide  in  a  DOT 
Spedfication  39  steel  cylinder  up  to  225  cubic  lnct>es  m 
vohjme.  (Modes  1,  2.) 

To  authorize  transport  of  certain  flammable  or  nonflamma- 
ble compressed  gases  and  cart>on  bisulfide  in  a  DOT 
Specification  39  steel  cylinder  up  to  225  cut>ic  irx^hes  In 
vokxne.  (Modes  1,  2.) 

To  becorrie  a  party  to  exemptwn  8196  (Modes  1,  2,  and 
3.) 

To  become  a  party  to  exemption  8232  (Modes  1,  2,  and 
3.) 

To  reissue  for  transporting  or  offering  liquid  arvl  semi-solid 
waste  materials  in  norvDOT  apecification  cargo  tanks. 
(Model.) 

To  autftorize  shipment  of  rx>n-pyrotechnic  smoke  genera- 
tors containing  titanium  tetrachkxMe,  ammonium  hydrox- 
kje,  and  axptosive  valve  and  nitrogen.  (Modes  1,  2.  3. 
and  4.) 

To  authorize  shipment  of  ammonkjm  persulfate  and 
aodkim  persulfate  in  non-OOT  specification  plastic  bags 
aimilw  to  (X3T  Spedficatkxi  44P  bags.  (Modes  1.  2,  and 
3.) 

To  autlKirixe  rrwnufacture.  markirig  and  sale  of  norvOOT 
spedficatkxi  removable  head  moWed  polyethylene  drum, 
for  shipment  of  corrosive  and  flammable  kquids.  (Modes 
1.  2.  and  3.) 

To  authorize  shipment  of  95%-98%  sulfuric  add  in  DOT 
SpectficatkMi  2E  polyettiylene  bottles  overpacked  in  DOT 
Spedficatkxi  12A80  fibertxMrd  boxes.  (Mode  1.) 

To  auttiorize  shipment  of  95%-98%  sulfuric  add  in  DOT 
Spedficatkxi  2E  polyethylsne  bottles  overpacked  in  DOT 
Spedficatkxi  12A80  fit>erboard  boxes.  (Mode  1.) 

To  authorize  shipment  of  95%-9e%  sulfuric  add  in  DOT 
Specification  2E  polyettiylene  bottles  overpacked  In  DOT 
Specification  12AS0  fibertx>ard  boxes.  (Mode  1.) 
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ReNEWAL  AND  PARTY  To  EXEMPTIONS— Continued 


AppicaBoo 
No. 


8390-X.._.. 

8390-X 

8390-X 

8391-X 

M09-X 

8410-X 

8414-X 

8426-P 

8426-X. 

8445-X 


EMdiplionNo. 


8445-X.. 


8450-X„ 

8451-P.. 
8451-P.. 
8451-P.. 
8518-P.. 

8627-X.. 
8795-X.. 

8843-X.. 
eSTO-X.. 


8870-P. 


0OT-E8390 
0OT-ES390 
DOT-E8390 
C»T-E  8391 

OOT-E8409 

DOT-E8410 

CX3T-Ee414 
DOT-E8426 
CX)T-£8426 

DOT-E8445 
DOT-E8445 

DOT-E8450 

0OT-E8451 
DOT-E8451 
OOT-E  8451 
OOT-E  8518 

DOT-E8627 
DOT-E  8795 

OOT-E  8843 
DOT-E  8870 

DOT-E  8870 


AppiCMt 


Image  Tachnoiogy.  Tanpa,  AZ 

I 
Taoias  IncAwnants.  Inc.,  OailaB,  TX. 


Gananl   Chamicat  Coip.,    Parsip- 
PMy.NJ. 

EFI  Cap.,  d/b/a  EFC,  San  Josa. 
CA 


EM  Sdance,  Cinctnnali,  OH . 


EM  Science,  Cincinnati,  OH . 


ReguMonM  affected 


ArtM^auvat-Ral.  Paiia.  Franca . 


Paramouni  Tank,  tac,  Pvamount. 

^      I 

dec.  Inc^  Paao  Roiilaa.  CA. 


Kerr-McGee  Chemical  Coip..  Okla- 
homa City,  OK. 


SET  Uquid  Waste  Syalams,  Inc.. 
Wheeling,  IL 


LTV  Aerospace  and  Daiense  Ca. 
TX 


IRECO  bKX.  Salt  Lake  Oty.  UT.. 


ReynoWs  Indisthes  Systems,  Inc., 

San  Ramon,  CA 
Hefcule*  Inc.,  Wihningtoo,  DE_ 


Ventura  Petroleum  Services,  Inc., 
Ventura.  CA. 

Exxon  Chemical  Amaiicas,  Hous- 
ton, TX 


The  Marison  Co..  South  Elgin.  IL. 


Owen  Oil  Toote.  Inc.  Fort  Worth, 
TX 

EM  Science,  Ondnnati,  OH 


Haztach  Sysiaras.  bic.  Mountain 
View.CA 


49  Cf=R  173.272. 17S.210. 17B.24a. 


49  CFR  173.272,  178.210,  178.24a_ 


49  CFR  173.272,  178.210,  178.24a. 


49  CFR  173.302(a)(1), 

l73.304(aKi).  and  175.3. 


49  CFR  173.284(aM4).  178.210. 


49  CFR  173.269(a)(1). 


49  CFR  173.315,  174.83(b) 


49  CFR  173.119(a),  (m), 
173.245(a),  173.346(a),  17a340- 
7,  178.342-5.  and  178.343-6. 

49  CFR  173.119(a),  (m). 
173.24S(a),  173.346(a).  17a340- 
7,  178.342-5,  Md  178.343-5. 

49  CFR  173,  Subpart  0.  E.  F.  «id 
H. 


49  CFR  173,  Subpwt  D,  E.  F.  and 
H. 


Nature  o(  axempHon  Viaraot 


49  CFR  173.92.. 


49  CFR  17165,  173.86(6).  175.3 

49  CFR  173.65,  173.86(e).  175.3 

49  CFR  173.65.  173J6(a).  175.3 

49  CFR  173.119(a),  (m), 
173.245(a),  173.346(8).  178JMO- 
7,  178.342-5,  ami  178J43-5. 

49  CFR  173.119.  173.245,  178.263.. 


49    CFR    173.302(a),'' 173.304(a), 
173.30S(a).  17SJ.  vid  178.55. 


49  CFR  173.246,  175J.. 


49  CFR  172101,  173.286.  175.3. 


49  CFR  172101,  173286,  175.3 . 


To  authoan  ahipa«ant  o(  95%-98%  wNiiric  add  in  DOT 

Specification  2E  polyettiytowe  boMea  overpacked  in  OCT 
.SpacMcaliuw  12A80  flbarbowd  boMaa.  (Mode  1.) 

To  auttKiriaa  aNpmani  ol  95%-96%  auHuric  acid  in  DOT 
Spadficaion  2E  polyatiylaM  boMaa  ovaipacked  in  DOT 
Spadfk:ation  12A80  fibertMard  boxes.  (Mode  1.) 

To  authorize  shipment  o4  95%-98%  suHuric  add  in  DOT 
Spedlicalion  2E  polyalhytane  boMaa  OMipacked  in  DOT 
Specification  IZABO  ibartxMrd  boxaa.  (Mode  1). 

To  auttx>rize  manufacture,  marking  aixl  sale  of  non-OOT 
ipaciiealion  fiber  laMoioed  plastic  <u>  composite  cyin- 
ders,  for  transportation  ol  nonflammable  compressed 
gases.  (Modes  1.  2,  3.  4.  and  5.) 

To  aulhonia  aMpmani  of  hydroiRHoric  add  aohilion  no 
graatar  than  70%  s^eogih,  in  non«)T  Specifkxtkxi 
polyathyiene  botttas,  not  exceeding  a  capacity  of  6  liters. 
packMl  in  DOT  apedficaiion  12A  fiwrboard  boxes. 
(Modes  1,  3.) 

To  authorize  shipment  of  perchtoric  add  no  greater  than 
72%  strength  in  glass  bottles,  not  aaaoding  a  capadly 
of  2.5  liters,  packed  in  non-(X)T  specification  IMCO  4C2 
wooden  boxes,  (lytodes  1,  3.) 

To  authorize  tranaport  of  certain  nonflammable  gases  in 
non-DOT  specifKatian  mtermodal  portable  tanks.  (Modes 
1. 2.  and  3.) 

To  bacoma  a  party  to  nwawption  8426  (Mode  1.) 


To  autttorize  use  of  norv-D(3T  specifk»tion  cargo  tanks 
complying  with  DOT  SpedAcation  M&-307/312  wMh  cer- 
tain anceptwoa.  for  tranaportalion  of  iquid  and  aami- 
soM  waste  materials.  (Mode  1.) 

To  authorize  shipment  of  vahous  hazardous  substances 
and  «mtas  packed  in  inaida  ptastk:.  glass,  earthenware 
or  metal  coiTtaine<'s.  overpacked  in  a  DOT  Specification 
removable  head  steel,  fiber  or  polyethylene  drum,  only 
lor  the  purposes  of  disposal,  repackaging  or  reoroceas- 
Ing.  (Mode  1.) 

To  authorize  shipment  of  various  hazardous  sut>stances 
and  wastes  packed  in  inside  plaatic.  glaaa.  earthenware 
or  metal  containers,  ovaipacked  in  a  DOT  Specification 
removable  head  steel,  fiber  or  polyethylef>e  drum,  only 
for  the  pwrposaa  o(  dnposal,  repackaging  or  reprooaas- 
ing.  (Mode  1.) 

To  aiAfiorize  tranaport  of  rocket  motors  wHtMMt  igniters,  in 
non-OOT  Specification  polyethyiene  containers.  (Mode 
1) 

To  become  a  party  to  exemption  8451.  (Modea  1.  2.  and 
4.) 

To  become  a  party  to  exemption  8451.  (Modea  1,  2,  and 
4.) 

To  become  a  party  to  exemption  8451.  (Modes  1,  2,  and 
4.) 

To  become  a  party  to  exemption  8518.  (Mode  1.) 


To  aultHXize  use  of  six  norvDOT  spedficatkKi  portable 
tanks  manifoUed  together  within  a  frame  and  securely 
mounted  on  a  truck  chassis,  for  transportation  of  flam- 
mat)le  and  corrosive  liquids.  (Mode  1.) 

To  authorize  marHifacture.  marking  and  sale  of  hon-DOT 
spacMcation  cylinders  made  In  compCance  with  DOT 
Specification  4B240ET  with  certain  exceptions,  for  trans- 
portatwn  of  flammable  and  nonflammable  gases.  (Modes 
1,  2,  3.  4,  and  5.) 

To  aulhoriaa  manufacture,  marking  and  sale  of  norvDOT 
specilicatton  nonrefNIabie  cylinders,  lor  uansportation  of 
bromine  trifluoride.  (Modes  1.  2.  3.  and  4.) 

To  comingle  compatible  hazardous  materials  of  various 
clasailicationa  packed  in  separate  ineide  raoeptadea  not 
excaedkig  8  fUd  ounces  or  H  lb.  packed  inskto  a 
strong  outside  container,  labeled  accordng  to  the  high- 
eat  order  ot  hazard,  and  deaotbad  as  chenMcal  kit 
(Modea  1,2. 3,  4,  and  5.) 

To  become  a  party  to  exempikxi  8870.  (Modes  1,  2.  3,  4, 
andS.) 


Renev»/al  and  Party  To  Exemptions— Continued 


Appkcation 
Na 


8871-X. 

891 7-X.. 
8938-X.. 

8971-P.. 
8976-X.. 

8978-P.. 
900^„ 

9070-X.. 

90g2-X.. 

911S-X.. 


Exemption  No. 


9130-P.. 
9133-X.. 


9145-X... 
9146-X_. 

9157-X.„ 
9168-X... 


0100  X 


DOT-E  8871 

DOT-E  8917 
OOT-E  8938 

DOT-E  8971 
DOT-E  8978 

OOT-E  8078 
OOT-E  9003 

DOT-E  9070 

DOT-E  9002 

DOT-E  9118 


DOT-E  9130 
DOr-E9t33 


DOT-E  9145 
DOT-E  9146 

DOT-E  9157 

DOT-E  9168 


9181-X.. 

DOT-E  9181 

9230-X_ 

DOT-E  9230 

9266-P. 

DOT-E  9286 

9275-P 

DOT-E  9275 

9281-X 

DOT-E  92S1 

9372-X 

LKJI-E  9372 

9441rX 

OOT-E  944t 

0OT-E.84M 


Applicant 


Chase    Packaging    Corp.,    Green- 
«**»,  CT. 


MomsoivKnudsen  Cb.,  Inc.,  Boise. 

ID. 
Oyogente  Sennces.  Inc..  Canton, 

laA 


NL  Petroleum  Sennces,  Inc.,  Hous- 
ton, TX. 
Henkel  Corp.,  Monistown.  NJ 


SA^  America,  Inc.,  CockeysviHe, 

MD. 
(aeneral  EtocMc  Co.,  San  Jose,  CA 


Warner  Brothers.  Inc..  Sundertand. 
MA. 

tWest-Tex  Equipment  Co..  MkJIand, 
TX. 


la  Americas.  Inc..  Wilmington.  DE.. 


Olin  Corp..  Stamford,  CT 

American  Cyanamid  Co.,  Wayne. 
NJ. 


Regulation(s)  affected 


49      CFR       173.182.       173.217, 
173.245(b),  and  173.366. 


49  CFR  173.182.  176.400 

49  CFR  173J04(a).  175J 


49     CFR     172.101.    Cokjmn    4. 

173.246.  175.3. 
49  C:FR  173.204(a)(3),  173.28(m) 


Exaon  PIpeMne  Co.,  Houston,  TX. 


weia^eiBar  GmbH.  Poatfbch,  West 


Air  Products  A  ChenMcals,  Inc..  Al- 

wnrnJWtft  rn. 

All-Pak,  Inc..  Pittsburgh,  PA„ 


49  CFR  172.101.  175.3 

49  CFR  173.206. 178.246. 


49  CFR  173.119. 17a32(aKt) 

49  CFR  173.119,  173.245,  178253. 

49  CFR  173245(a)(38) _ 

49  CFR  173.154 

49  CFR  173.377(*) 


49  CFR  173.119,173.304.  173.315. 
49  CFR  171.12(c).  17ai16-6(a|.„.. 

49  CFR  173J14(c),  179J0O-7_ 


U.S  DepL  of  Energy,  Washington, 
DC. 

Nuclear  Metals.  Inc.  Omcord,  MA.. 


Compagnia  das  Conlainars  Reser- 

voas.  PaiiB.  Franca. 
Scaniura  CiaalkMis.  Aliania.  6A 


Jet  Raaearch  Centar.  Inc.,  Mana- 
fWd.TX 

Gearhart     InduaMaa.     Inc.     Fort 

Worth,  TX 
Amrol.  Inc,  West  Wawick.  Rl 


Custom  M  Sannoa,  Howell, 


49  CFR  172172504,  173.118, 
173.244,  173.3,  173J45, 
173.346,  173.359,  173.370, 
173J77.  175J.  175.33,  Part 
172,  Subpart  E 

49  CFR  173.206. 173.21,  173.247... 
49  CFR  173.208,  175.30 


49  C^R  173.315,  178.245 

49  CFR  Parts  100-199  „ „ „.... 

49CFR  17^101. 173.100 


49  CFR   173.110(c)(1),   173.80(b). 

and  173.80(c). 
49  CFR   173.306(g)(1),  Part   173. 

Subpart  D,E. 


Ml.. 49    CFR    172.101,    172.204(c)(3), 

173.27,  175.30(a)(1),  175.320(b), 
Part  107,  Appendix  B. 


Nature  of  exemption 


To  authorize  manufachjre,  marking  and  sale  of 
collapsible  polyethylene-lined  woven  potypropylene  bulk 
bags,  having  a  capacity  of  approximately  2000  pounds 
each,  and  top  and  bottom  outlets,  lor  siMpment  of 
corrosive  solid,  nitratee  and  poisons.  (Modes  1.  2.  and 
3.) 

To  authorize  transportation  of  ammonaim  niimie  pnlls  in  a 
large  lined  steel  container.  (Modes  1,  2.  and  3.) 

To  authorize  two  (2)  additional  models  of  non-DOT  spedfi- 
cation  cylinders,  similar  to  DOT-4L  cylinders,  for  ship- 
ment of  Carbon  Dioxide  refrigerated  liquid.  (Modes  1,  2, 
3,  and  4.) 

To  become  a  party  to  exemption  8971.  (Modes  1,  2  3. 
and  4.) 

To  authorize  a  one  time  reuse  of  DOT  Specification  17H 
steel  drums,  having  a  liner  of  polyethylene  film  and 
deviating  from  retest  requiremaiMa,  tar  shipment  of 
sodkm  hydrosulflte.  (Modes  i.  2.  and  3.) 

To  become  a  party  to  exemption  8978.  (Modes  1.  2.  3, 
and  4.) 

To  authorize  renewal  and  an  additional  non-DOT  speolica- 
tion  portable  steel  lank  lor  shiprnent  of  Sodium,  metal, 
classed  as  flammable  solid.  (Mode  1.) 

To  authorize  the  fiUmg  and  discttarga  ol  ««o  non-OOT 
specification  portable  tanks  while  remaining  securely 
mounted  on  a  truck  chassis.  (Mode  1.) 

To  auttrarize  manufacture,  maiking  and  sale  of  non-DOT 
specification  portable  tanks  manitoklad  togaOier  within  • 
frame  and  securely  mounted  on  a  tiuck  chassis,  for 
tiansportation  of  flammable  liqukls  and  corrosive  liquids. 
(Model.) 

To  authorize  shipment  of  1,2-benzisothiazolirv3-one  in 
aqueous  sokjtion  or  dispersion.  eUtier  by  itself  or  in 
combination  with  ethylanediamine  or  sodium  hydroxide, 
in  DOT  SpedfKation  57  steel  portable  tanks.  (Modes  1. 
2  and  3.) 

To  become  a  party  to  exemption  9130.  (Modes  1  and  2) 

To  auttK>nze  shipmerx  of  a  formulated  dry  vganoptioa' 
phorous  pesticide  in  a  DOT  SpecifKation  56  metal  porta- 
ble tank  (Mode  1.) 

To  auttKxize  use  of  a  non-DOT  specification  container,  for 
shipment  of  flammable  kquids  and  gases.  (Mode  1.) 

To  authorize  manufacture,  marking  and  sale  of  nor>-DOT 
specification  steel  drums  of  or>e  miWaneter  thickness,  to 
be  used  in  place  of  20/18  gauge.  55-gaUon  capacity. 
DOT  Specification   17E  dnims.  (Modes  1,  2  and  3). 

To  authorize  use  of  a  norvOOT  specification  multi-unit  tank 
care  tank,  for  transportation  of  a  flammable  gas.  (Mode 
1). 

To  authorize  manufacture,  marking  and  sale  of  specially 
designed  composite  type  packaging,  lor  shipment  of 
small  quantities  of  various  flammal>le,  corrosive,  and 
poison  B  liquids  and  solids  wittxxjt  affixir>g  POISON, 
CORROSIVE,  or  FLAMMABLE  labels.  (Modea  1.  Z  and 
4). 

To  authorize  transport  of  lithkim  metal  and  a  tfiionyl 
chtoride  solution  in  the  same  norvIX^T  specification 
stainless  steel  vessel.  (Mode  1.) 

To  authorize  tianspori  of  titankim  metal  powder,  dry,  in  a 
spun  aluminum  inner  packaging,  placed  in  a  DOT  Speci- 
fication 17H  or  17C  steel  drum.  (Modes  1,  2,  3.  and  4.) 

To  become  a  party  to  exemption  9268  (Modes  1,  2,  and 
3) 

To  become  a  party  to  exemption  9275  (Modes  1,  2.  3,  4, 
and  5.) 

To  autfvxize  tiansport  of  cylindrical  peltets  of  deserwitized 
RDX.  HMX,  HNS  and  PYX  in  DOT  Specification  12B65 
fibertxMTd  boxes.  (Modes  1,  2,  3,  and  4.) 
To  authorize  transport  of  charged  ott  well  guna  with  deto- 
nators attached.  (Modes  1  and  3.) 
To  authorize  manufacture,  marking  and  sale  of  r>ofi-DOT 
spedfKation  steel  water  pump  system  tanks  with  outside 
diameter  not  exceedhig  26  inchiBS,  for  transportation  of 
nonflammable  gases.  (Modes  1,  2.  and  3.) 
To  authorize  carriage  of  certain  Class  A,  B  ar>d  C  expto- 
sives  that  are  not  permitted  for  shipmem  t>y  air,  or  are  in 
quantities  greater  than  ttiose  prescritied  for  shipment  by 
air.  (Mode  4.) 
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Renewal  and  Party  To  Exemptions— Continued 


Appicalion 
No. 


9507-P.. 
9514-X.. 
9519-X.. 


Exemption  No. 


OOT-E9507 
DOT^9514 
DOT-e  9519 


9549-X 

0OT-E9549 

9549-X 

DOT-E'9549 

956»-X 

DOT-E  95fi« 

9571 -X 

OOT-E  9571 

9603-X 

0OT-E9603 

9607-P 

OOT-E  9607 

9706-P 

9723-P 

9732-P 

9837-P 

DOT-E  9708 
DOT-E  9723 
DOT-E  9732 
DOT-E  9837 

9880-X _. 

DOT-E  9880 

9881 -X 

DOT-E  9881 

Applicant 


Uquid  Air  Coip..  Walnut  Creek 

i 

Control   Data  borp..   Minneapolis. 
MN. 

Tranachem.  Inc.,  South  Bend,  IN 


Jet  Research  Center,  Inc..  Mans- 
field. TX 


QOEX.  Inc..  Ctebunw.  TX.. 


AZTRON  Chemical  Services.  Inc., 
South  Houston.  TX 

Central  Intelligence  Agency.  Wash- 
inglon.  DC. 


Tennessee   Eastman  Ca.   Kings- 
port  TN. 


HUo  Products  Inc.  North  Canton, 

OR 

Metals  SelHng  Corp..  Putnam.  CT 

Aptus.  LakevHIe,  MN 

wedge  cnc,  Inc..  Arfcigton.  TX 

Larson  Tool  and  Stamping  Co.,  At- 

tMwro.  MA. 
G.E.  Reuter-Stokes.  Twinsburg.  OH. 


G.E.  Reuter-Stokes,  Twiinsburg.  OH. 


Regulatwn(s)  affected 


49      CFR       173.119.       173.302. 

173.304.   173.328.   173.34,  and 

173.346. 
49  CFR  173.306(e) 


49  CFR  173.119.  173.256. 
173.266.  178.19.  178.253.  Part 
173,  Subpvt  F. 


49  CFR  173.100(v),  175.30.. 


49  CFR  173.100(v).  175.30.. 


49  CFR  173.249 

49  CFR  Parts  100-177. 


49  CFR  171.^  173.119,  173.125. 
and  179.201-1. 


49  CFR  P»t8  100-199 

49  CFR  173.220<b) 

49  CFR  177.848(b) 

49  CFR  173.115 

49    CFR    175.3.    178.50-19(a)(2), 

Part  107.  Appendbc  B(1). 
49  CFR  173.302.  175.3 

49  CFR  173.302.  175.3 


Nature  of  exemption  thereof 


To  become  a  party  to  exemption  9507  (Mode  1.) 


To  au:^KXize  shipment  of  fully  charged,  used  refrigerating 
units  containing  dichk)rodifluoromethane  in  padded  van 
motor  vehicles.  (Mode  1.) 

To  aultiorize  manufacture,  marking  and  sale  of  a  norvDOT 
•pacification  rolationally  molded,  croe»4inked  polyethyl- 
ona  or  linear  medium  density  polyethylene  portable  taiik. 
encfcjsed  within  a  protective  steel  frame  for  shipment  of 
corrosive  liquids,  flammable  Kquids  or  an  oxidizer. 
(Modes  1,  2.) 

To  authorize  transport  of  oil  well  cartridges  containing 
more  than  350  grains,  but  not  more  than  600  grains  of 
Class  A,  type  3  exptosive,  as  Class  C  exptosive,  in  DOT 
SpecifKation  12H  fibetboard  Box.  (Modes  1,  3,  and  4.) 

To  auttxKize  transport  of  oil  well  cartridges  containing 
more  than  350  grains,  but  not  mora  than  600  grains  of 
Class  A.  type  3  expkMive.  as  Class  C  exptosive,  in  DOT 
Specification  12H  tiberboard  box.  (Modes  1.  3,  and  4.) 

To  authorize  use  of  a  DOT  Spectficatton  MC-306  tank 
motor  vehicle  for  transportation  o<  sodium  hydroxxle, 
Iqud.  (Mode  1.) 

To  authorize  transport  of  not  more  titan  5  grams  of  an 
approved  or  unapproved  exptosive  in  a  special  packag- 
ing essentialty  without  regulation.  (Modes  1,  2,  3,  4,  and 
5.) 

To  authorize  use  of  a  non-DOT  specification  tank  car 
which  confonns  to  DOT  Specificatton  111A100W1 
except  for  a  thinner  she*  thickness  in  certain  areas  and 
tor  daviaitons  in  length  of  wekjs  used  in  attaching  bar 
pads.  (Mode  2.) 

To  iMcome  a  party  to  exemplton  9607  (Modes  1,  4,  and 
5.) 

To  become  a  party  to  exemptton  9708  (Mode  1.) 

To  become  a  party  to  exemption  9723  (Mode  1.) 

To  become  a  party  to  exennption  9732  (Mode  1 .) 

To  become  a  party  to  exemptton  9837  (Modes  1,  2,  arxi 
5.) 

To  renew  exemption  originally  issued  on  an  emergency 
basis  to  authorize  manufacture,  nwfcing  and  sato  oil 
norvDOT  containers,  hermettoaUy  sealed  electron  tubes, 
containing  nonflammable  gas.  (Modes  1,  4,  and  5.) 

To  renew  exemption  originally  issued  on  an  emergency 
basis  to  authorize  manufacture,  marking  and  sale  of 
nocvOOT  metal,  single-trip,  iraide  cor«tainer  descrit>ed  as 
hermettoally  sealed  electron  tube  devices,  for  transporta- 
tton  of  nonliquefied  nonflammable  gases.  (Modes  1,  4, 
and  5.) 


New  Exemptions 


Appllcatton 
Na 


9789-N 


9805-N 


9829-N 


9833-N 


9836-N 


Exemption  No. 


DOT-E  9788 
DOT-E  9805 

DOT-E  9829 

DOT-E  9833 
OOT-E  9836 


Appicant 


EJ.  du  Pont  de  Nemours  Co.,  Inc.. 
Wilmington,  DE. 

Assmann  Coip.  of  America.  Gar- 
rett in 


Tora  Express,  Inc..  Monroe.  LA. 


Wacker    Chemtoals    (USA).    Inc., 
Canaan,  CT. 

Martto  Foam  Products,  Inc.,  Hay- 
wMitCA. 


Regulation(s)  affected 


49  CFR  173.1 19(m).. 


49  CFR  173.119,  173.266.  178.19. 
178.253.  Part  173.  Subpvt  F. 


49  CFR  172.101.  173.204(c)(3). 
173.27.  173.30(a)(1).  175.320(b), 
Part  107,  Appendix  B. 


49  CFR  173.384.. 


49  CFR  177.839(a),  (b),  178.150, 
Part  173,  Subpwt  F. 


Nature  of  exemptton  thereof 


To  authorize  shipment  of  flammable  liquid,  corrosive,  n.o.s. 
in  DOT  Specification  57  portable  tanks.  (Modes  1  and 
2.) 

To  authorize  manufacture,  mark  aixl  sale  of  norvDOT 
speaftoation  rotabonalty  motoed,  crossHnked  polyethyl- 
ene portable  tank  for  the  shipment  of  corrosive  UquMs, 
flammable  Ikjukls  or  an  oxidizer.  (Modes  1   and  2.) 

To  authorize  carriage  of  certain  Class  A  B  and  C  expto- 
sives  that  are  not  permitted  for  shipment  t>y  air,  or  are  in 
quantities  greater  than  those  prescribed  for  shipment  by 
air.  (Mode  4.) 

To  authorize  shipntent  of  mortochtoroacetone,  stabilized 
classed  as  an  irritating  material,  in  a  (X3T  Speoftoation 
51  portable  tank.  (Modes  1  and  3.) 

To  auttwrize  manufacture,  marking  and  sato  of  non-reus- 
abto  expanded  polystyrene  case  similar  to  a  DOT-33A, 
except  that  H  wiH  IrKXKpoista  <x  cavities  to  contain  not 
more  than  six  five-pint  bottles,  for  shipment  of  those 
commodities  authorized  t>y  Part  173  to  be  shipped  in  a 
DOT-33A  case.  (Mode  1.) 
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New  Exemptions— Continued 


Applicatnn 
No. 


9837-N 


9e42-N 


9685-N 


EManptenNoi 


DOT-E  9637 


Dor-Eae42 


DOT-E  9685 


imerstala  IndusMee  of  NJ.,  Clartc, 
NJ. 

Sun(*d  Airlnaa.  Inc..  Murray.  KY 


Astro  Containara.  Inc.,   Evendato, 
OK 


ReguiBtion(4  aHactKl 


49  CFR  175J.  T7S.50-19M(2). 
Part  107.  Appendbc  B(l). 

49  CFR  172.101.  172.204«bX3). 
173J7.  mJXWm,  175.320(W, 
Part  107.  Appandh  B. 

49  CFR  173.188. 


To  authorize  manufacture,  marking  and  sale  of  DOT  Speci- 
ficatton 48  cylinders  using  the  tol  tm«bm  In  leu  of  the 
serial  number.  (Modaa  1.  2.  anrt  &> 

To  authorize  carriage  of  oailain  Qass  A.  B  and  C  expto- 
*ives  that  aw  not  pernMatf  Igr  sNpnwm  by^  air.  or  we  in 
quantities  greater  than  Moaa  pwacribad  tar  sMpmant  by 
air.  (Mode  4.) 

To  authorize  manufacture,  marfong  and  sato  of  non-OOT 
specification  removabto  head  metal  dnjma.  having  nal 
weight  not  over  600  pounds  aac^  tor  »ansportation  of 
corrosive  materiala.  (Modaa  1  and  ^) 


Emergency  Exemptions 


Appitoation 


EE6563-X 

EE  7052-X 

EE886»-)r 

EE9907-N 

EE9927-N 

EE9027-P 

EE9930-N 

EE9931-N 


Exemptton 


0OT-E6563 

DOT-E  7052 
DOT-E  8859 
OOT-E  0907 
OOT-E8027 
DOT-E  9927 
0OT-E9930 

DOT-€9e31 


ApplicanI 


S.L.O.  Health  Product^  Inc.,  Loa 
Osoa,CA. 


General  Motors  Corp..  Wairan.  Ml„ 

AVM  Corp.,  Marion,  SC 

General  Defense  Corp.,  Yorit.  PA_- 


LTV  lisaiea  and  Electronics 
Group.  Oallaa.  TX 

Nattonal  Aeronauica  and  Space 
AdnMstralion,  MarshaU  Special 
Flight  Center,  AL. 

Nortolk  Southern  Corp.,  Roenoke, 
VA 


American  Cyanamto  Co.,  Wayne, 
NJ. 


Raguialton(s)  aMedad 


49  CFR  173J02(M1).  17SJ . 


49  CFR  172.101.  t7Z4ae.  17&3 . 


49  CFR  173.a06(f)(2)(i8). 

173.3060K3).  175.3. 

49  CFR  173.96(1).  (c^l) 

49  CFR  173.304(a)(2). 
49CFR173J04M(2). 


49   CFR    173..29(c)(2).   Pwt   107. 
AppandhB(t). 


49  CFR  179.201-1.. 


Nature  of  exemplien  iharaof 


To  authorize  shipment  of  certain  nonflammable  fases  in 
non-TOT  specification  steal  cylinders,  made  generally  in 
aomptanea  with  DOT  SpedficaMon  3E  with  certain  ax- 
ceptiona.  (Modes  1,  2.  3,  4,  and  5.) 

To  authorize  shipment  of  batteries  containing  lithium  and 
other  materials,  classed  as  BawwiaMa  aoid.  (Modes  1, 
2,  3,  and  4.) 

To  authorize  shipment  of  a  compreaaed  gas  In  accumula- 
tors which  deviate  from  required  taat  criteria.  (Modes  1. 
4,  and  5.) 

To  authorize  Iranaport  of  unlund  ei^iloelve  proisciHea. 
Class  A  exptosive.  In  non-OOT  apedticatton  packaginga. 
(Modes  1,2,  and  3.) 

To  authorize  shipment  of  a  nonrefWabto,  non-OOT  specifi- 
catton container  containing  a  nontlammabto  gas.  (Mode 
1.) 

To  becooM  a  party  to  examptan  9827  (Mode  1.) 


To  authorize  a  one-time  shipment  of  a  residual  amount  of 
auHur  dtoxide  in  a  DOT  Spacillca8ow  106A500W  tank  cw 
tank  with  a  dalectiw  hvAl  eductton  wrive  equipped  with 
•  chtorine  "C"  kit  (Mode  2.) 

To  authoriia  shipment  of  nitric  acid  in  a  DOT  Specification 
111A60W7  tank  car  tank  whtoh  is  equipped  with  a  45  psi 
safety  valve.  (Mode  2.) 


Withdrawal  Exemptions 


Applicaltoa  No. 


9859-N.... 


Container  Products.  Inc.  Newnm,  GA.. 


Regulatton(s)  affected 


49  CFR  173J46, 173J58,  173J59_ 


fiaiure  or  axampaon  wiareoi 


To  authoriia  sNpmanC  of  ethyf  paialhion  and 
methyl  paralhion,  classed  as  poisoM  B,  and 
other  materials,  once  identified,  daaaad  as 
flammabto  kquto  or  corrosive  material,  in  DOT 
Specification  34  polyethylene  druma.  (Modes 
1. 2.  and  3.) 


Denials 

5604-P    Reqaest  by  Airco  Industrial 
.  Gases  Div.  of  BCX]  Group,  Inc. 
Murray  Hill.  N)  to  authorize 
shipment  of  liquefied  helium, 
classed  as  a  nonflammable 
compressed  gas  denied  February  25, 
1988. 

9767-N    Request  by  Tri-Wall,  Division 
of  Weyerhaeuser  Company 
Louisville,  ICY  to  authorize  shipment 
of  certain  Class  A  and  B  explosives 


in  non-DOT  specincation  triple-wall 
corrugated  boxes  containing  a  anti- 
static plastic  bag  denied  February 
19, 1988. 

9786-N    Request  by  S.  L  Cowley  & 
Son's  Mfg.  Company  Hugo,  OK  to 
authorize  shipment  of  a  package 
bearing  a  poistm  label  in  DOT 
specification  packaging  in  the  same 
lading  with  materials  marked  as  or 
known  to  be  foodstuff  without  the 
required  overpack  denied  February 
19, 1988. 


9925-N    Request  by  G.  C  Industries, 
Incorporated  Chatsworth,  CA  to 
authorize  shipment  of  various 
hazardous  materials  in  an  non-DOT 
specification  permeation  device 
denied  February  22. 1988. 

Issued  in  Washington.  DC  on  April  18. 
1988. 
J.  Suzanne  Hedgapeth, 

Chief,  Exemptions  Branch,  Office  of 
Hazardous  Materials  Transportation. 
[FR  Doc.  88-10280  FUed  5-6-68;  8:45  am] 
BiLUNQ  cooc  4aia'4a^ 
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DEPARTMENT  OF  THE  TREASURY 

PuMc  Information  Collection 
Requirements  SutMiiitted  to  0MB  for 
Review 


Date:  May  3. 1968. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s]  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L  96-511. 
Copies  of  the  submi8sion(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  these  information  collections 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer,  Room 
2224,  Main  Treasury  Building,  15th  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20220. 

Internal  Revenue  Service  | 

OMB  Number.  15i5-€mQ 

Form  Number.  709-A  i 

Type  of  Review.  Resubmission        ' 

Title:  United  States  Addititmal  Estate 
(and  Generation-Skipping  Transfer) 
Tax  Return 

Description:  Form  706-A  is  used  by 
individuals  to  compute  and  pay  the 
additional  estate  (and  GST)  taxes  due 
under  Code  section  2032A(c).  IRS  uses 
the  information  to  determine  that  the 
taxes  have  been  properly  computed. 
The  form  is  also  used  for  the  basis 
election  of  section  1016(c)(1) 

Respondents:  Individuals  or  households 

Estimated  Burden:  814  hours 

Clearance  Officer  Garrick  Shear,  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue 
NW..  Washington.  DC  20224 

OMB  Reviewer  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget.  Room  3208,  New  Exeotive 
Office  Building,  Washington,  tiC 
20503. 


Dale  A.  Motgan. 

Departmental  Reports  Management  Officer. 

[FR  Doc.  88-10254  Filed  5-6-88;  8:45  am] 

BttJJNQ  CODE  4«tO-2S-M 


Pul>lic  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  May  3, 1988. 

The  Department  of  Treasury  has  i 
submitted  the  following  public 
information  collection  requirement(s]  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 


Officer  Usted.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
15th  and  Pennsylvania  Avenue  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  NUMBER:  1545-0049 

Form  Numbers:  990-BL,  Schedule  A 
(Form  990-BL),  Form  6060 

Type  of  Review:  Extension 

Title:  Information  and  Initial  Excise  Tax 
Return  for  Black  Lung  Benefit  Trusts 
and  Certain  Related  Persons; 
Computation  of  Initial  Excise  Taxes 
on  Black  Lung  Benefit  Trusts  and 
Certain  Related  Persons:  Return  of 
Excise  Tax  on  Excess  Contributions  to 
Black  Lung  Benefit  Trust  Under 
Section  4953  and  Computation  of 
Section  192  Deduction 

Description:  IRS  uses  Form  990-^L  to 
monitor  activities  of  black  lung  benefit 
trusts,  and  to  collect  excise  taxes  on 
these  trusts  and  certain  related 
persons  if  they  engage  in  proscribed 
activities.  The  tax  is  figured  on 
Schedule  A  and  attached  to  the  990- 
BL  Form  6069  is  used  by  coal  mine 
operators  to  figure  the  maximum 
deduction  to  a  black  lung  trust.  If 
excess  contributions  are  made,  IRS 
uses  the  form  to  figure  and  collect  the 
tax  on  excess  contributions 

Respondents:  Individuals  or  households. 
Businesses  or  other  for-profit,  Non- 
profit institutions 

Estimated  Burden:  104  hours 

OMB  Number  1545-0058 

Fonn  Number  1028 

Type  of  Review:  Extension 

Title:  Application  for  Recognition  of 
Exemption  Under  Section  521  of  the 
Internal  Revenue  Code 

Description:  Farmers'  cooperative  must 
file  Form  1028  to  apply  for  exemption 
fit)m  Federal  income  tax  as  being 
organizations  described  in  Internal 
Revenue  Code  section  521.  The 
information  on  the  Form  1028  provides 
the  basis  for  determining  whether 
appUcants  are  exempt 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Burden:  2.423  hours 

Clearance  Officer  Garrick  Shear,  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571. 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224 

OMB  Reviewer  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building.  Washington,  DC 
20503. 

Dale  A.  Moigan. 

Departmental  Reports  Management  Officer. 

[PR  Doc.  68-10255  Filed  5-6-88: 8:45  am] 
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Internal  Revenue  Service 

income  Taxes;  1980  Electronic  Filing 
Program:  Forms  1040, 1040A  and  1040 
EZ  Returns 

AQENCV:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Correction  of  Electronic  Filing 
Program  notice. 

SUMMARY:  This  document  contains 
corrections  to  the  notice  of  the 
Electronic  Filing  Program.  The  notice 
was  published  in  the  Federal  Register  on 
Thursday,  April  28, 1988  (53  FR  15331). 

FOR  FURTHER  INFORMATION  CONTACT! 

Electronic  Filing  Program,  1-800-424- 
1040  (a  toll-free  number). 

8UPPUEMENTARY  INFORMATION: 

Background         * 

The  Internal  Revenue  Service  plans  to 
continue  the  program  to  file  individual 
income  tax  returns  electronically  in 
1989.  The  Assistant  Project  Officer, 
Marketing  and  Operations,  Internal 
Revenue  Service  published  a  notice  to 
this  effect  on  April  28,1988  (53  FR 
15331). 

Need  For  Conectioo 

As  published,  the  April  28, 1988, 
notice  inadvertently  Included  the  State 
of  Arkansas  and  omitted  the  State  of 
Virginia. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
notice  which  was  the  subject  of  FR.  Doc. 
88-9436  is  corrected  as  follows: 

The  above  districts  represent  the 
following  states: 

Alabama  New  Hampshire 

Alaska  New  York 

Arizona  '  North  Carolina 

California  North  Dakota 

Colorado  Ohio 

Connecticut  Oregon 

Florida  Rhode  bland 

Idaho  South  Caroiina 

Illinois  South  Dakota 

Indiana  Tennessee 

Kentucky  Texas 

Maine  Utah 

Maryland  Vermont 

Massachusetts  Virginia 

Michigan  Washington 

Montana  West  Virginia 

Nebraska  Wisconsin 

Nevada  Wyoming 

LaonaidHolt. 

Assistant  Project  Officer,  Marketing  and 

Operations. 

[FK  Doc.  88-10239  Filed  5-6-88: 8:45  am] 
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UKITEO  STATES  INFORMATION 
AGENCY 

CuHuraily  Significant.OIHects  Imported 
for  Exfitt>ition;  Tentti  Anniversary  of 
the  East  Buitding 

Detemunatkm 

Notice  Is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  In  me  by  the  act  of  October  19, 
1965  (79  Stat.  985,  22  U.S.Q  2459), 
Executive  Order  12047  of  March  27, 1978 
(43  FR  13359,  March  29, 1978),  and 
Delegation  Order  No.  85-5  of  June  27, 
1985  (50  FR  27393,  July  2, 1985),  I  hereby 
determine  that  the  objects  to  be 
included  In  the  exhibit,  "Tenth 
Anniversary  of  the  East  Building"  (see 
list »)  Imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  National 
Gallery  of  Art,  beginning  on  or  about 
December  1, 1988,  to  on  or  about 
December  31, 1990,  is  in  the  national 
interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

C  Nonnand  Poirier, 
Acting  General  Counsel. 

Date:  May  4, 1988. 

[FR  Doc.  88-10196  Filed  5-6-88;  8:45  am] 
BttJJNa  cooe  taao-oi-M 


Cultural  Property  Advisory  Committee; 
Closed  Meeting 

The  Cultural  Property  Advisory 
Committee  will  conduct  a  meeting  In 
Room  840,  301 4th  Street  ISW.. 
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'  A  copy  of  this  list  may  be  obtained  by 
conUcting  Mr.  R.  Wallace  Stuari  of  the  Office  of  the 
General  Counsel  of  USIA.  The  telephone  number  is 
202-<«S-7ge8.  and  the  address  is  Room  700.  U.S. 
Information  Agency,  301  4ih  Street  SW., 
Washington.  DC  20547. 


Washington,  DC  on  May  19,  and  in 
Room  256  on  May  20. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the  provisions 
of  the  Federal  Advisory  Committee  Act 
(5  U.S.C.  552  App.),  the  Government  in 
the  Sunshine  Act  (5  U.S.C.  552b),  and  the 
Convention  on  Cultural  Property 
Implementation  Act  (19  U.S.C.  2601  et 
seq.]  The  session  will  be  closed  because 
the  discussion  will  Involve  investigative 
techniques  and  information  the 
premature  disclosure  of  which  would  be 
likely  to  frustrate  significantly 
implementation  of  proposed  actions  and 
policies.  Disclosure  of  information  at 
this  time  Identifying  specific  culttual 
property  is  likely  to  ftxistrate  the 
possible  imposition  of  import 
restrictions  on  such  property.  For  this 
reason,  the  Government  of  Canada  has 
requested  that  the  Information  be  held 
in  confidence.  Also,  the  Committee  will 
discuss  recommendations  to  the 
President  as  to  appropriate  U.S.  action 
regarding  a  request  horn  the 
Government  of  Canada  for  a  U.S. 
cultural  property  agreement  with 
Canada  imder  the  terms  of  the  Cultural 
Property  Implementation  Act.  For  the 
foregoing  reasons  the  closing  of  the 
meeting  Is  authorized  under  5  U.S.C. 
552b(c)(l),  5  U.S.C.  552b(c)(2),  5  U.S.C. 
552b(c)(9)IB).  and  19  U.S.C.  2605. 

Date:  May  3, 1988. 
Marvin  L.  Stone, 

Acting  Director,  United  States  Information 
Agency. 

[FR  Doc.  88-10226  Filed  5-&-88: 8:45  am] 
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VETERANS  ADMINISTRATION 
Agency  Form  Under  OMB  Review 
agency:  Veterans  Administration. 


action:  Notice. 


The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 


Chapter  35).  This  document  lists  the 
following  information:  (1)  The 
department  or  staff  office  Issuing  the 
form,  (2)  the  title  of  the  form,  (3)  the 
agency  form  number.  If  applicable,  (4)  a 
description  of  the  need  and  its  use,  (5) 
how  often  the  form  must  be  filled  out,  (6) 
who  will  be  required  or  asked  to  report, 
"(7)  an  estimate  of  the  number  of 
responses,  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form,  and  (9)  an  indication  of  whether 
section  3504(h)  of  Pub.  L.  96-511  applies. 
AOORESSes:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  John  Turner,  Department  of 
Veterans  Benefits  (203C],  Veterans 
Administration,  810  Vermont  Avenue 
NW.,  Washington,  DC  20420,  (202)  233- 
2744.  Conunents  and  questions  about  the 
items  on  the  list  should  be  directed  to 
the  VA's  OMB  Desk  Officer.  Joseph 
Lackey,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW., 
Washington.  DC  20503.  (202)  395-7316. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 

Dated:  April  28, 1988. 

By  direction  of  the  Administrator. 
F^ank  E.  Lalley. 

Director,  Information  Management  and  ■ 
Statistics. 

New  Collection 

1.  Department  of  Veterans  Benefits. 

2.  Employee  Wage  Data  Sheet. 

3.  VA  Form  21-9096. 

4.  This  form  secures  Information  from 
employers  of  individuals  who  may  be 
receiving  benefits  improperly. 

5.  On  occasion. 

6.  State  or  local  governments; 
Businesses  or  other  for-profit:  Non-profit 
Institutions;  Small  businesses  or 
organizations. 

7. 12,000. 

8.6,000. 

9.  Not  applicable. 

[FR  Doc.  88-10132  Filed  5-6-88;  8:45  am] 
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Sunshine  Act  Meetings 
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Federal 

Vol.  53.  No.  89 
Monday,  May  9.  1988 


TMb  McSon  of  Vnm  FE06)AL  REGISTER 
contains  nottcas  of  weeinBa  puUishad 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  S  US.C.  552b<e)(3). 


EQUAL 


OPPOWTUWITY 


"FEOeUL  WOWIfeH'*  CtTATION  OF 

PREVIOUS  announcement:  53  FR  15771, 

Tuesday,  May  3, 1988. 

PREVraUSUr  ANNOUMCEO  TMC  AND  DATE 

OF  MEETWO:  9:30  a.in.  (eastern  time] 

Tuesday,  May  la  1988. 

CtlANQE  M  THE  MEETINQ:  The  Meeting 

has  been  Cancelled. 


CONTACT  PEfWON  FOR  MORE 
informatmm:  tfilda  D.  Rodriguez. 
Executive  Officer  (Acting),  Executive 
Secretariat.  (202)  634-6748. 

Date:  May  4, 19e& 

Hilda  D.  RadrisMx.. 

Executive  Officer  (Acting),  Executive 
Secretariat 

This  Notica  Issued  May  4. 198& 

[FR  Doc  88-10260  Filed  5-5-88;  9!»aM 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Goremment  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  ttiat 
at  2:30  p.ni.  on  Wednesday,  May  11, 
1988,  the  Federal  Deposit  faniirance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b(c)(2),  (c)te).  (c)(8)i  (cH9)(A)(ii),  and 
(c)(^(B)  of  Title  5,  United  States  Code, 
to  consider  the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  die  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  yolessB 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  td  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  baidcs  or  officers, 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Names  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 


subscctkHis  (cX8>.  [em.  «ui  (c)(4(AKr)  of 
the  "Govenraort  is  Hk  Sunahiae  Act"  (» 
U.S.C  XMdm.  (e)W.  sad  lcK9)4AMii)). 
NotK^-SoBW  ■niters  MliBgwiiUB  this 
category  may  be  pUced  on  tlie  diacuasioB 
agenda  withoat  faulhar  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Reports  of  the  Directoc,  Office  of 
Corporate  Audits  sad  Internal 
Investigations: 

Audit  Report  rv: 
Yankee  Bank  for  Finance  and  Savings,  FSB 
Boston.  MasaKfanaettsiSOt^  (Memo 
dated  April  15. 1988) 
Audit  Report  re: 
Stockmen's  Bank  and  Trust  Company. 
Gillette.  Wyoming  (5805)  (Memo  dated 
April  6, 1988) 
Audit  Report  re: 
Midland  Consolidated  Office.  Cost 
Center— Me  (Memo  dated  April  13, 1988) 
EDP  Report  re: 
Addition  coasolidated  Office  (Memo  dated 
March  25. 1988) 
EDP  Audit  Report  re: 
Chicago  Regional  Office  (Memo  dated 
March  31, 1988) 
EDP  Audit  Report  re: 
Houston  Comolidated  Office.  Cost 
Center — 405  (Memo  dated  Ntetch  31. 
1988) 
EDP  Audit  Report  re: 
Kansas  City  Consoh<iBted  Office,  Cost 
Center — 301  (Memo  dated  March  31, 
1988) 
EDP  Audit  Report  re: 
Oak  Lawn  Consolidated  Office.  Cost 
Center — 201  (Memo  dated  March  31, 
1988) 
EDP  Audit  Report  re: 
San  lose  Conaolidated  Office.  Cost 
Centei^-804  (Memo  dated  April  12. 1988) 
EDP  Audit  Report  re: 
Assessment  Subsystem  (Memo  dated 
March  30. 1968) 
Audit  Report  re: 
Contracting  and  Acquititioa  Function 
(Memo  dated  Apnl  11. 1988) 
Audit  Report  re: 
Review  or  Cash  Maiiagtiuiiil  Practices 
(Memo  dated  April  12. 1988) 

Discussion  Agenda: 

Memorandum  regarding  the  Corporation's 
corporate  activities. 

Report  of  the  Director,  Office  of  Corporate 
Audits  and  Internal  Investigations: 
Audit  Report  re: 
American  Exchange  Bank  &  Trust 
Company,  Norman.  Oklahoma  (2720) 
(Memo  disted  April  15, 1988) 

Personel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reassignments.  retirements,  separations, 
removals,  etc.: 


Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  a<  subsections  (c)(2)  and  (c)(6)  oi 
tiie  "Govenunent  in  the  Sniuiune  Act"  (5 
U.S.C  552b(c)(2)  and  (c)(ft)). 

Matters  relating  to  the  possible 
closing  of  certain  insured  banks: 

Names  and  locatioas  of  banks  authorized 
to  be  exempt  frtun  disclosure  pursuant  to  the 
pnTvisions  of  subsections  (c)(8],  (c)(9](A){ii). 
and  (c)(9)(0)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.&C.  S62b((^8). 
{c)(9)(A)(it),  and  (c)(9)(B)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FI^C 
Building  located  at  550— 17th  Street 
NW..  Washington.  DC 

Requests  for  further  information 
concerning  the  meetmg  may  be  directed 
to  Mr.  Hoyle  L.  Robinson.  Executive 
Secretary  of  the  Ctvporation,  at  (202) 
898-3813. 

Dated:  May  4. 1968 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  RoMq^ob. 

Executive  Secretary. 

[FR  Doc.  88-10282  Filed  5-5-88: 9:45  am] 

BILUNQ  COOE  S714-S1-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b}.  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  pun.  on 
Wednesday.  Ma^  11, 1988,  to  consider 
the  following  matters: 

Summary  Agenda:  No  substantive 
discussioaof  ^  following  items  is 
anticipated.  These  matters  will  be 
resohred  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

AppUcation  for  consent  to  purchase 
assets  and  assume  liabilities  and 
establish  six  branches: 

First-Citizens  Bank  &  Trust  Company. 
Raleigh,  North  Carolina,  an  insured  State 
nonmember  bank,  for  consent  to  purchase 
certain  assets  of  and  assume  the  liability  to 
pay  deposits  made  in  the  Ahoskie,  Bayboro, 
Clinton,  Rockingham,  Tarboro.  and  Windsor 
Branches  of  Barclays  Bank  of  North  Carolina, 
Charlotte,  North  Carolina,  and  for  consent  to 
establish  those  six  offices  of  Barclays  Bank  of 


North  Carolina  as  branches  of  First-Citizens 
Bank  &  Trust  Company. 

■  Memorandiun  regarding  the  extension 
of  a  contract  for  the  Liquidation  Asset 
Management  Information  System 
Project. 

Reports  of  actions  approved  by  the 
standing  committees  of  the  Corporation 
and  by  officers  of  the  Corporation 
pursuant  to  authority  delegated  by  the 
Board  of  Directors. 

Discussion  Agenda: 

Report  on  1987  Liquidation  Operations. 

Memorandum  and  resolution  re:  Final 
amendments  to  Part  328  of  the  Corporation's 
rules  and  regulations,  entitled  "Minimum 
Security  Devices  and  Procedures  and  Bank 
Siecrecy  Act  Compliance  for  Insured 
Nonmember  Banks."  which  amendments  (i) 
clarify  that  Part  328  appUes  to  FDIC-insured 
state-licensed  branches  of  foreign  banks 
("insured  State  branches");  and  (ii)  eliminate 
a  recordkeeping  requirement. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
NW..  Washington.  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813. 

-Dated:May4,  ig8a 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 
[FR  Doc.  88-10281  Filed  5-5-88;  9:43  am] 

BILUMQ  COOC  S714-01-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursimt  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  11:44  a.m.  on  Wednesday,  May  4, 
1988,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  an  assistance 
agreement  pursuant  to  section  13(c)  of 
the  Federal  Deposit  Insurance  Act. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.  C. 
Hope.  Jr..  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Comptoller  of 
the  Currency),  concurred  in  by 
Chairman  L  William  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days*  notice  to  the  public:  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation: 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(e), 
(c)(8).  (c)(9)(A)(ii).  and  (c)(9)(B)  of  the 


"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(4).  (c)(8).  (c)(8). 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street  NW..  Washington.  DC 

Dated:  May  4, 1988. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Fekfanan. 

Assistant  Executive  Secretary  (Operations). 
[FR  Doc.  88-10324  Filed  5-&-88;  12:04  pm] 
BtUSW  COOC  •714-S1-M 

FEDERAL  ENERGY  REtMILATORY 
COMMISSION 

May  3. 1988. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L 
No.  94-40B).  S  U.S.C.  552B: 
TIME  AND  date:  lOiW  a.m.,  May  11. 1988. 
PLACE:  825  North  Capitol  Street  NE.. 
Room  9306,  Washington.  DC  20426. 
status:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

'Note.^ — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE 
information:  Lois  D.  Cashell.  Acting 
Secretary.  Telephone  (202)  357-8400. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Public  Reference  Room. 

Consent  Power  Agenda,  877th  Meeting— May 
11, 1988,  Regular  Meeting  (10:80  a  jn.) 
CAP-1. 
Project  No.  6251-002.  City  of  Fort  Smith, 
Arkansas 
CAP-2. 
Project  Nos.  4682-002  and  4685-004.  Long 
Lake  Energy  Corporation 
CAP-3. 
Project  No.  2912-002,  Alabama  Electric 
Cooperative,  Inc. 
CAP-4. 
Project  No.  9704-004,  Wyeth  Hydro  Electric 
Corporation 
CAP-5. 
Project  No.  749O-002,  Commonwealth 
Hydroelectric,  Inc. 
CAP.«. 
Project  No.  8662-001,  Nockamixon  Hydro 
Associates 
CAP-7. 

Project  No.  5776-004,  Dr.  Daniel  C.  Merrill 
CAP-8. 
Project  No.  2827-003.  City  of  Redding, 
California 
CAP-0. 
Project  No.  96-011,  Pacific  Gas  &  Electric 
Company 
CAP-10. 
Docket  No.  ER88-177-001.  Southwestern 
Electric  Power  Company 
CAP-11. 


Docket  No.  EC88-1-001,  Duke  Power 
Company  and  Nantahala  Power  and 
Light  Company 
CAP-12. 
Docket  No.  ER88-229-O01.  Commonwealth 
Edison  Company 
CAP-13. 
Docket  Nos.  ER85-646-002  and  ER85-647- 
002  (Phase  I).  New  England  Power 
Company 
Docket  Nos.  ER85-646-006  and  ER85-647- 
004  (Hiase  II),  New  England  Power 
Company 
CAP-14. 
Docket  No.  ER8&-354-003.  Niagara 
Mohawk  Power  Corporation 
CAP-15. 
Docket  No.  ER79-97-013,  Alamito 
Company 
CAP-16. 
Docket  Nos.  ER6e-558-002,  ER86-558-011, 
and  ER86-558-013.  Gulf  States  Utilities 
Company 
CAP-17. 
Docket  No.  EF87-5091-000.  Boulder  Canyon 
Project — Western  Area  Power 
Administration 
CAP-ia 
Docket  No.  ER88-204-001.  Public  Service 
Company  of  Oklahoma 
CAP-19. 
Docket  Nos.  E-7777-001  (Phase  II),  Pro)ect 
No.  2735-001,  Project  No.  1988-003.  and 
Project  No.  233-006,  Pacific  Gas  and 
Electric  Company 
CAP-20. 
Docket  No.  ER85-72O-009.  Northeast 
Utilities  Service  Company 
CAP-21. 
Docket  Nos.  ER83-418-007,  ER83-418-008, 
ER83-418-009,  and  ER84-188-003.  The 
Kansas  Power  and  Light  Company 
CAP-22. 
Docket  No.  QF84-256-002.  Oxbox 
Geothermal  Corporation 
CAP-23. 
Docket  No.  QF85-736-003,  James  River 
Cogeneration  Company  and  Cogentrix  of 
Virginia,  Inc. 
CAP-24. 
Docket  No.  QF86-1 71-001,  Hydro 
Corporation  of  Pennsylvania 

Consent  Miscellaneous  Agenda 

CAM-1. 

Omitted 
CAM-2. 
Docket  No.  GP87-62-000,  Ohio  Department 
of  Natural  Resources 
CAM-3. 
Docket  No.  GPB7-41-000.  Exxon 
Corporation,  State-Hunton  "B"  No.  2 
Well 
CAM-4. 
Docket  No.  GP87-73-000.  State  of 
Louisiana,  Department  of  Natural 
Resources 
CAM-6. 
Docket  No.  GP87-33-O0a  Exxon 
Corporation,  Lowry  Gas  Unit  No.  1  Well 
CAM-6. 
Docket  No.  GP88-60-000.  Tenneco  Oil 
Company,  Hughes  LS  No.  19  Well 
CAM-7. 


■n. 
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Docket  Na  CP88-2-000.  Foiett  Oil 
Cofporation 
CAM-a 

Docket  No.  SA87-36-001.  Weaver  1979-0 
Drilling  Program  i 

Consent  Gas  Agenda  I 

CAG-1. 
Docket  No.  TA88-7-20-000,  Algonquin  Gas 
Transmission  Company 
CAG-2. 
Docket  No.  TA88-2-4-000.  Granite  Stale 
Gas  Transmission,  Inc. 
CAG-3. 
Docket  No.  RP88-47-O02.  Northwest 
Pipeline  Corporation 
CAG-4. 
Docket  Nos.  RP85-58-017  and  RP88-447OOO, 
El  Paso  Natural  Gas  Company 
CAG-5. 

Omitted 
CAG-6. 
Docket  Nos.  RP88-27-005  and  RP85-20e- 
002,  United  Gas  Pipe  Line  Company  . 
CAG-7.  I 

Docket  No.  RP87-15Z-an.  Southwest  Gas 
Corporation 
CAG-8. 

Omitted 
CAG-& 
Docket  No.  RPSft-lOS-OOO,  Lawreaceburg 
Gas  Transmission  Corporation 
CAG-10. 

Docket  Nos.  TA87-5-21-001  and  TA82-2- 
21-024.  Columbia  Gas  Transmissioo^ 
Corporation 
CAG-11.  ■ 

Docket  Noa.  TAM-l-Sl-OOO  and  TAa8-4- 
51-000,  Great  Lakes  Gas  Transmission 
Company 
CAG-12. 
Docket  Na  TA88-2-28-00a  Natural  Gas 
Pipeline  Company  of  America 
CAG-13. 
Docket  Nos.  RP86-126-005  and  RP88-60- 
001,  Transwestem  Pipeline  Company 
CAG-14. 
Docket  No.  RP88-67-001.  Texas  Eastern 
Transmission  Corporation 
CAG-15. 
Docket  Nos.  RP88-27-004  and  RP8S-20»- 
013,  United  Gas  Pipe  Line  Company 
CAG-16. 
Docket  No.  RP88-58-001,  Williams  Natural 
Gas  Company 
CAG-17. 
Docket  Nos.  RP84-42-001,  RP72-133-a24, 
TA80-1-11-002.  TA80-2-11-002.  TABl-1- 
11-002.  TA81-2-11-005.  TA82-1-11-005, 
TA82-2-11-008,  TA83-1-11-004.  TA83-2- 
11-004.  TA84-1-11-003,  TA84-2-11-O03, 
and  TA84-2-11-002  (Phase  III),  United 
Gas  Pipe  Line  Company 
CAG-18. 
Docket  No.  RP8S-169-036.  Consolidated 
Gas  Transmission  Corporation 
CAG-19. 
Docket  Nos.  RP88-68-003  and  RPB7-7-033, 
Transcontinental  Gas  Pipe  Lme 
Corporation 
CAC-20. 
Docket  No.  RP79-67-00a  Northwest 
Pipeline  Corporation 
CAG-21. 
Docket  No.  RP88-27-003,  United  Gas  Pipe 
Line  Company 


CAG-22. 
Docket  No.  RP85~50-O18,  El  Paso  Natural 
Gas  Company 

Docket  Nos.  RP8ft^5-002  and  RP88-46-001. 
Arkla  Energy  Resources,  a  Division  of 
Arkla,  Inc. 
CAG-24. 
Docket  Nos.  RF88-44-001  and  CP88-203- 
001,  EJ  Paso  Natural  Gas  Company 
CAG-25. 
Docket  Na  RP88-47-0n,  Northwest 
Pipeline  Corporation 
CAG-28. 
Docket  No.  TA88-2-25-001,  Missisffippi 
River  Transmission  Corporation 
CAG-27. 
Docket  Nos.  ST85-956-a)2,  ST85-1572-002, 
and  ST86-6-002,  Acadian  Gas  Pipeline 
System 
CAG-2& 
Docket  Nos.  ST86-2368-001,  STSS-lOOO-OOl 
and  Sras-lOOl-OOl.  Sooierwt  Gas 
Service 
CAG-29. 
Docket  Nos.  CP82-381-009  and  ST82-319- 
009.  East  Tennessee  Natural  Gas 
Company  and  Tennessee  Gas  Pipeline 
Company 
CAG— 30. 
Docket  Nos.  TAa5-l-33-004,  TA84-1-33- 
011  and  TA84-2-33-013.  El  Paso  Natural 
Gas  Company 
CAG-31. 

Docket  Na  ST8S-1421-aoa  Tmsok.  Inc. 
CAG-32. 
Docket  No.  RP87-47-«0a  Phillips  Gas 
Pipeline  Company 
CAG-33. 

Omitted 
CAG-34. 

Omitted 
CAG-35. 
Docket  No.  CP87-451-005,  Northeast  U.S. 
Pipeline  Projects 
CAG-38. 
Docket  No.  CP85-437-007  (Phase  II), 

Mojave  Pipeline  Conpeny 
Docket  No.  CP85-552-000,  Keni  Rrvw  Gas 

Transmission  Company 
Docket  Na  CPSS-eZS-OOa  Northwest 

Pipeline  Company 
Docket  No.  CP86-197-000,  El  Paso  Natural 

Gas  Company 
Docket  No.  CP86-212-0OI,  Traouwestem 

Pipeline  Company 
Docket  Nos.  CP87-479-000  and  CP87-480- 

000,  Wyoming-California  Pipeline 
Company 

CAG-37. 

Docket  No.  CP83-254-303,  Williston  Basin 
Interstate  Pipeline  Company 
CAG-38. 

Docket  Nos.  CP88-160-001  and  CP88-161- 

001,  Distrigas  of  Massachusetts 
Corporation 

CAG-39. 
Docket  Na  CPe4-252-001,  Trans- 
Appalachian  Pipeline,  Inc. 
CAG-40. 
Docket  Na  CP84-«<l-aZ4,  Tennessee  Gas 
Pipeline  Company 
CAG-41. 
Docket  No.  CP84-441-0Z1,  Tennessee  Gas 
Pipeline  Company 
CAG-42. 


Docket  Na  CPS8-03-OOa  Texas  Gas 

Transmission  Corporation 
CAG-^3. 
Docket  No.  CFB7-214-00a  United  Gas  Pipe 
Line  Company 
CAG-44. 
Docket  No.  CP88-199-000,  Northern 
Natural  Gas  Company,  a  Division  of 
Enron  Corporation 
CAG^5. 
Docket  No.  CP88-212-000,  West  Texas 
Gathering  Company 
CAG-46. 
Docket  Na  RP88-98-00a  National  Fuel  Gas 
Supply  Corporation 
CAG-47. 
Docket  No.  TAa8-2-25-002.  BfinisMppi 
River  Transmission  Corporation 
CAG-48. 
Docket  No.  CP88-247-00a  Williains 
Natural  Gas  Company 
CAG-49. 
Docket  No.  RI88-3(MXn.  Phillips  86  Nahn-al 
Gas  Company 
CAG-Sa 
Docket  No.  RPB6-17-008,  Southern  Natural 
Gas  Company 
CAG-51. 
Docket  No.  RP88-13-001,  James  River 
Corporation  of  Nevada  v.  Northwest 
Pipeline  Corporation 
Docket  No.  CP88-111-001,  Northwest 

Pipeline  Corporation 
Docket  No.  CP88-328-O02,  Northwest 
Pipeline  Corporation 

/.  Licensed  Project  Matters 

P-1. 
Project  Nos.  2545-005,  009,  Oil,  and  012, 
TTie  Washington  Power  Company.  Order 
on  remand  concerning  question  of 
"reservation"  under  section  3(2)  of  the 
Federal  Power  Act. 

//.  Electric  Rate  Matters 

ER-1. 
Docket  No.  ER84-177-000,  Duke  Power 
Company.  Opinion  and  Order  on  initial 
decision  concerning  just  and  reasonable 
proposed  standby  charge. 
ER-2. 
Omitted 

Miscellaneous  Agenda  ^ 

M-1. 
Docket  Na  RM87-33-«)a  Hydroelectric 
Relicensing  Regulations  Under  the 
Federal  Power  Act.  Notice  of  Proposed 
Rulemaking. 
M-2. 
Reserved 

/.  Pipeline  Rate  Matters 

RP-1. 
Docket  Nos.  CP88-99-00a  CP88-1Q0-000, 
and  CP8a-143-000,  Tranawesten 
Pipeline  Company.  Order  concerning  gas 
inventory  charge,  off-system  sales 
application,  and  pregraried 
abandonmertt  application. 

//.  Producer  MtUters 

CI-1. 
Reserved 
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///.  Pipeline  Certificate  Matters 
CP-1. 
Docket  No.  CP87-309-O00,  Paiute  Pipeline 
Company  and  Southwest  Gas 
Corporation.  Order  on  certiflcate  and 
abandonment  authority  to  implement  a 
reorganization  of  gas  pipeline  facilities 
and  services. 
CP-2. 
Docket  No.  CP87-17-000,  United  Gas  Pipe 

'  Line  Company. 
Docket  No.  CP88-124-<XX),  Mississippi 
River  Transmission  Corporation.  Order 
on  extension  of  certiricate  authority  for  a 
gas  sales  service  and  abanflonment  of 
gas  purchases. 

Lois  D.  Cashell, 

Acting  Secretary. 

(FR  Doc.  88-10358  Filed  5-5-88;  4:02  pmj 
BtLUNG  COOE  6717-01-M 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  DATE:  10:00  a.m.,  Friday,  May 
13, 1988. 

PLACE:  Marriner  S.  Eccies  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2l8t  Streets. 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 


CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne, 

Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  May  5, 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-10357  Filed  5-5-88;  3:52  pmj 
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DEPARTMENT  OF  LABOR 
Benefits  Review  Board 
20  CFR  Part  802 


Organization  of  the  Benefits  Review 
Board  and  Ridee  of  Practice  and 
Procedure 

agency:  Department  of  Labor. 
action:  Final  rule. 

summary:  The  Department  of  Labor 
amends  three  sections  of  the  Rules  of 
Practice  and  Procedure  of  the  Benefits 
Review  Board  as  set  forth  in  Part  802  of 
Title  20.  The  amendments  establish  I 
procedures  for  eliminating  certain    ' 
procedural  issues  that  have  arisen  in 
responding  to  requests  for  a  stay  of 
payments  filed  under  section  21(b)(3)  of 
the  Longshore  and  Harbor  Workers' 
Compensation  Act,  and  resolve 
jurisdictional  problems  that  arise  when 
a  party  to  a  claim  pending  on  appeal  to 
the  Board  desires  to  seek  modification 
of  the  underlying  decision.  Further,  these 
regulations  establish  a  procedure  for 
disqualifying  persons  from  participation 
in  a  representative  capacity  in  appeals 
filed  with  the  Board. 

These  amendments,  more  fully 
discussed  below,  establish  procedures 
for  resolving  issues  that  have  been 
raised  in  appeals  filed  with  the  Board 
during  the  past  several  years.  These 
issues  have  been  resolved  on  a  case«by- 
case  approach.  The  Department 
believes,  however,  that  the 
establishment  of  these  new  procedures 
should  result  in  fewer  appeals  to  the 
courts  of  appeals  based  on  the  lack  of 
regulatory  guidelines. 
EFFEcnve  date:  These  final  regulations 
shall  become  effective  June  8, 1988. 
FOR  FtJRTHER  INFORMATION  CONTACT 

Robert  S.  Habermann.  Chief  Counsel 
Suite  757. 1111  20th  Street  NW., 
Washington.  DC  20036,  (202)  653-5060. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  rule  was  originally  published  for 
public  comment  as  a  proposed  rule  in 
the  Federal  Register  on  July  20, 1987  in 
52  FR  2730a  Comments  were  to  be 
submitted  until  August  20, 1987.  No 
comments  were  received.  Inasmuch  as 
no  comments  have  been  received,  the 
proposed  rule  is  adopted  as  the  final 
rule.  No  changes  have  been  made. 

Specifically,  the  changes  in  Part  802 
are  as  follows: 

1.  New  subsection  802.105(b) 
addresses  the  apparent  conflict  between 
section  14(f)  of  the  Longshore  Act,  v^ch 
requires  an  employer  to  pay 
compensation  within  10  days  of  an 


award  unless  a  stay  of  payment  has 
been  ordered  by  the  Benefits  Review 
Board,  and  the  10-day  response  time 
within  which  other  parties  may  respond 
to  motions  filed  with  the  Board, 
including  a  motion  for  a  stay  of 
payment,  provided  by  S  802.219(e)  of 
this  chapter.  Under  current  regulations 
employers  must  choose  between  making 
the  payment  within  10  days  or  not 
making  the  payment  and  incurring 
section  14(f]  penalties.  Pursuant  to  new 
S  802.105(b),  the  Board  will  have  the 
discretion  to  issue,  within  the  10-day 
period  set  forth  in  section  14(f).  a 
temporary  stay  not  to  exceed  30  days. 
This  allows  the  claimant  or  other  parties 
to  file  a  response  to  the  request  for  a 
stay  before  the  Board  issues  a  final 
order.  Upon  receipt  of  the  respon8e(s)  or 
the  expiration  of  the  10-day  response 
period,  an  order  granting  or  denying  the 
stay  of  payment  will  be  issued.  If  no 
order  is  issued  within  the  30-day 
temporary  stay  period,  the  stay  will 
lapse. 

No  amendment  to  S  802.105(a)  is  being 
proposed  at  this  time.  Note  that  the 
Benefits  Review  Board  has  held  that 
certain  criteria  required  by  S  802.105(a) 
do  not  have  to  be  stated  in  their  stay 
orders.  Rivere  v.  Raymond  Fabricator 
Inc..  18  BRBS  6  (1985).  The  correctness 
of  this  ruling  is  being  challenged  and 
should  be  resolved  by  the  courts. 

2.  New  paragraph  802.202(d)  sets  forth 
the  qualifications  for  attorneys  and  lay 
representatives;  subsection  (d)(2)  further 
requires  that  a  lay  representative  file  an 
application  for  permission  to  appear 
before  the  Board  in  each  case,  stating 
the  person's  qualifications  to  appear. 
These  new  provisions  are  intended  to 
ensure  that  parties  are  ably  represented 
on  appeal  to  the  Board  by  their  lay 
representatives.  New  paragraph  (e) 
establishes  a  procedure  for  denial  of 
authority  to  appear  before  the  Board  for 
both  attorneys  and  lay  representatives 
and  sets  forth  the  circiunstances  which 
may  result  in  such  denial  of  authority  to 
appear.  This  section  addresses 
questions  of  the  competence  or 
misconduct  of  attorneys  or  lay 
representatives  which  are  not  covered 
by  33  U.S.C  931(b)(2)(C). 

3.  A  new  paragraph  (c)  is  added  to 

S  802.301  to  state  what  effect  the  filing  of 
a  request  for  modification  (see 
Longshore  Act  section  22)  will  have  on 
appeals  pending  before  the  Board  for 
review.  Under  tiiis  subsection,  the  Board 
will  dismiss  the  appeal  without 
prejudice,  subject  to  being  reinstated 
should  the  request  for  modification  be 
denied.  If  the  request  is  granted,  any 
party  adversely  affected  by  the  decision 
or  order  may  fUe  a  new  appeal  with  the 


Board  within  the  30-day  period  set  forth 
in  section  21(a)  of  the  Longshore  Act. 

Classificatioii — ^Executive  Order  12291 

The  Department  has  determined  that 
this  rule  is  not  a  major  rule  under 
Executive  Order  12291.  because  it  is  not 
likely  to  result  in:  (1)  An  annual  effect 
on  the  economy  of  $100  million  or  more; 
(2)  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  ability  of 
the  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  No 
regulatory  impact  analysis  is  therefore 
required. 

Regulatory  Flexibility  Act 

The  Department  believes  that  these 
rules  wiU  have  no  "significant  economic 
impact  upon  a  substantial  number  of 
small  entities"  within  the  meaning  of 
section  3(a)  of  the  Regulatory  Flexibility 
Act  Pub.  L  96-354. 91  Stat.  1164  (5 
U.S.C.  605(b)).  The  Secretary  has 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  to  this  effect  This 
conclusion  is  reached  because  the 
amendments  will  only  establish 
procedures  to  be  followed  in  resolving 
issues  arising  under  the  Longshore  Act 
and  they  do  not,  other  than  the 
provisions  relating  to  representation 
(S  802.202),  in  themselves,  impose  any 
additional  requirements  upon  small 
entities.  The  amendments  to  S  802.202 
will  permit  the  Board  to  determine  the 
qualifications  of  those  persons  who 
should  participate  in  the  appellate 
process.  Accordingly,  no  regulatory 
impact  analysis  is  required. 

Paperwork  Reduction  Act 

This  rule  is  not  subject  to  section 
3504(h)  of  the  Paperworic  Reduction  Act 
since  it  does  not  contain  a  collection  of 
information  requirement. 

List  of  Subjects  in  20  CFR  Part  802 

Workers'  compensation. 
Administrative  practice  and  procedure. 

Accordingly,  20  CFR  Part  802  is 
amended  as  set  forth  below. 

PART  802-{AMENDED] 

1.  The  authority  citation  for  Part  802 
continues  to  read  as  follows: 

Authority:  5  U;S.C.  301,  Reorganization 
Plan  No.  6  of  19Sa  15  FR  3174, 33  U.S.C.  901  et 
seq..  30  U.S.C.  901  et  seq. 
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2.  By  adding  paragraph  (b)  to  S  802.105 
to  read  as  follows: 

$802,105    Stay  of  payment  pending     . 


fb)  When  circumstances  require,  the 
Board,  in  its  discretion,  may  issue  a 
temporary  order  not  to  exceed  30  days 
granting  a  motion  for  stay  of  payment 
prior  to  the  expiration  of  the  ten-day 
period  allowed  for  filing  responses  to 
motions  pursuant  to  9  802.219(e). 
Following  receipt  of  a  response  to  the 
motion  or  expiration  of  the  response 
time  provided  in  {  802.219(e),  tiie  Board 
will  issue  a  subsequent  order  ruling  on 
the  motion  for  stay  of  payment 

3.  By  revising  the  section  heading  and 
adding  paragraphs  (d)  and  (e)  to 
§  802.202  to  read  as  follows: 

§802.202    Appearances  by  attorneys  and 
ottier  authorized  persons;  deniai  or 
authority  to  appear. 

*        »        •        *        «       ' 

(d)  Qualifications— {\)  Attorneys.  An 
attorney  at  law  who  is  admitted  to 
practice  before  the  Federal  courts  or 
before  the  highest  court  of  any  State,  the 
District  of  Columbia,  or  any  territory  or 
commonwealth  of  the  United  States, 
may  practice  before  the  Board  unless  he 
or  she  has  been  disqualified  from 
representing  claimants  under  the  Act 
pursuant  to  33  U.S.C.  931(b)(2)(C),  or 
unless  authority  to  appear  has  been 
denied  pursuant  to  S  802.202(e)(1)  and 
(3).  An  attorney's  own  repDssentation 
that  he  or  she  is  in  good  standing  before 
any  of  such  courts  shall  be  sufficient 
proof  thereof,  unless  otherwise  ordered 
by  the  Board. 

(2)  Persons  not  attorneys.  Any  person 
who  is  not  an  attorney  at  law  may  be 
admitted  to  appear  in  a  representative 
capacity  unless  he  or  she  has  been 
disqualified  from  representing  claimants 
under  tiie  Act  pursuant  to  33  U.S.C. 
931(b)(2)(C).  An  application  by  a  person 


not  an  attorney  at  law  for  admission  to 
appear  in  a  proceeding  shall  be 
submitted  in  writing  to  the  Board  at  the 
time  such  person's  appearance  is 
entered,  llie  application  shall  state  such 
person's  name,  address,  telephone 
number,  general  education,  any  special 
training  or  experience  in  claims 
representation,  and  such  person's 
relationship,  if  any,  to  the  party  being 
represented.  The  Board  may,  at  any 
time,  make  further  inquiry  as  to  the 
qualification  or  ability  of  such  person  to 
render  assistance.  In  the  event  of  a 
failure  to  make  application  for 
admission  to  appear,  the  Board  shall 
issue  an  order  to  show  cause  why 
admission  to  appear  should  not  be 
denied.  Admission  to  appear  in  a 
particular  case  shall  not  be  deemed  a 
blanket  authorization  to  appear  in  other 
cases. 

(e)  Denial  of  authority  to  appear. — (1) 
Attorneys.  The  Board  may  deny  the 
privilege  of  appearing  to  any  attorney, 
within  applicable  statutory  constraints, 
e.g.,  5  U.S.C.  555,  who  has  been 
disbarred  or  suspended  fit)m  the 
practice  of  law;  who  has  surrendered  his 
or  her  license  while  under  investigation 
or  under  threat  of  disciplinary  action;  or 
who,  after  notice  of  an  opportunity  for 
hearing  in  the  metier  is  found  by  tiie 
Board  to  have  engaged  in  any  conduct 
which  would  result  in  the  loss  of  his  or 
her  license.  No  provision  hereof  shall 
apply  to  any  attorney  who  appears  on 
his  or  her  own  behalf. 

(2)  Persons  not  attorneys.  The  Board 
may  deny  the  privilege  of  appearing  to 
any  person  who,  in  the  Board's 
judgment  lacks  sufficient  qualification 
or  abihty  to  render  assistance.  No 
provision  hereof  shall  apply  to  any 
person  who  appears  on  his  or  her  own 
behalf. 

(3)  Denial  of  authority  to  appear  may 
be  considered,  after  notice  of  and 
opportunity  for  a  hearing,  by  the  panel 


(constituted  pursuant  to  S  801.301) 
which  is  assigned  to  decide  the  appeal 
in  which  the  attorney  or  other  person 
has  entered  an  appearance.  If  such 
proceeding  reveals  facts  suggesting  that 
one  of  the  circumstances  described  in  33 
U.S.C.  931(b)(2)(C)  exists,  the  Board 
shall  refer  that  information  to  the 
Director,  OWCP,  for  further  proceedings 
pursuant  to  33  U.S.C.  931(b)(2)(C)  and 
907(j).  An  attorney  or  other  person  may 
appeal  a  panel's  decision  to  deny 
authority  to  appear  to  the  entire 
permanent  Board  sitting  en  banc. 

4.  By  adding  paragraph  (c)  to  S  802.301 
to  read  as  follows: 

S  802.301    Scope  of  review. 
***** 

(c)  Any  party  who  considers  new 
evidence  necessary  to  the  adjudication 
of  the  claim  may  apply  for  modification 
pursuant  to  section  22  of  the  Longshore 
and  Harbor  Workers'  Compensation 
Act  33  U.S.C.  922.  A  party  who  files  a 
petition  for  modification  shall  promptly 
notify  the  Board  of  such  filing.  Upon 
receipt  of  such  notification,  the  Board 
shall  dismiss  the  case  without  prejudice. 
Should  the  petition  for  modification  be 
declined,  the  petitioner  may  file  a 
request  for  reinstatement  of  his  or  her 
appeal  with  the  Board  within  30  days  of 
the  date  the  petition  is  declined.  Should 
the  petition  for  modification  be 
accepted,  any  party  adversely  affected 
by  the  decision  or  order  granting  or 
denying  modification  may  file  a  new 
appeal  with  the  Board  within  30  days  of 
the  date  the  decision  or  order  on 
modification  is  filed. 

Signed  at  Washington,  DC  this  2nd  day  of 
May,  1988. 

Ann  McLauglilin, 

Secretary  of  Labor. 

[FR  Doc  88-10138  Filed  5-6-88;  8:45  am] 
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DEPARTMEHT  OF  COMMERCE 

Patent  and  Trademark  Office 

37  CFR  Part  1 

[Oockat  No.  8010S-8008] 

Miscellaneous  Changes  in  Patent 
Practice 

agency:  Patent  and  Trademark  Office. 
Commerce. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Patent  and  Trademark 
Office  proposes  to  amend  its  regulations 
to:  (1)  Correct  certain  rules  to  conform  to 
previous  changes  in  other  rules,  (2) 
require  all  correspondence  directed  to 
the  Patent  and  Trademark  Office 
sonceming  a  patent  application  to 
include  the  serial  number  after  the 
Office  has  assigned  and  informed  the 
applicant  of  the  serial  number  of  the 
application.  (3)  provide  for  the 
indication  of  copyright  and  mask  work 
protection  in  patent  applications,  (4) 
require  that  any  necessary  corrections 
to  drawings  be  made  only  by 
submission  of  new  or  replacement 
drawings,  (5)  provide  in  limited 
situations  for  the  use  of  color  drawings 
in  utility  patent  applications,  (6)  prohibit 
the  use  of  broken  lines  in  design  patent 
application  drawings  to  show  hidden 
planes  and  surfaces,  and  (7)  provide  for 
a  refund  of  a  portion  of  the  preliminary 
examination  fee  where  the  Demand  is 
withdrawn.  The  change  pertaining  to  the 
drawings  would  remove  any  need  for 
patent  applicants  or  their 
representatives  to  borrow  drawings  filed 
in  patent  applications  from  the  Office 
after  the  eflfective  date  of  the  rule 
change  for  purposes  of  making 
corrections. 

DATES:  Comments  must  be  submitted  on 
or  before  July  21. 1968;  a  public  hearing 
will  be  held  on  July  21, 1988  at  9OT  a.m. 
Requests  to  present  oral  testimony 
should  be  received  on  or  before  July  14. 
1988. 

ADDRESSES:  Address  written  comments 
and  requests  to  present  oral  testimony 
to  the  Commissioner  of  Patents  and 
Trademarks,  Washington,  DC  20231. 
Attention:  Louis  O.  Maassel.  The 
hearing  will  be  held  in  Room  912.  onlhe 
9th  floor  of  Crystal  Park  Building  2, 
located  at  2121  Crystal  Drive,  Arlington, 
Virginia.  Written  comments  and  a 
transcript  of  the  public  hearing  will  be 
available  for  pubUc  inspection  in  Room 
11A13  of  Crystal  Plaza  Building  3. 
located  at  2021  Jefferson  Davis 
Highway,  Arlington,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT. 
Louis  O.  Maassel  by  telephone  at  (703) 


557-3070  or  by  mail  marked  to  kis 
attentioo  and  addressed  to  the 
CoauBissioner  of  Patents  and 
Trademarks.  Washington.  DC  20231. 
SUPPLEMENTARY  INFORMATION: 

Discussion  of  Specific  Rules 

Section  1.4,  if  amended  as  proposed, 
would  correct  the  listing  of  rules  in 
paragraph  (a)(2). 

Section  1.5.  if  amended  as  proposed, 
would  provide  that  all  correspondoice 
related  to  a  U.S.  national  patent 
application  already  filed  with  the  Patent 
and  Trademark  Office  must  include  the 
identification  of  the  serial  number 
assigned  to  that  application  by  the 
Patent  and  Trademark  Office.  Any 
correspondence  not  containing  amch 
identification  will  be  returned  to  the 
sender  where  a  return  address  is 
available.  Given  there  are  over  acuXX) 
documents  to  be  routed  each  day.  this 
requirement  will  greatly  facilitate  die 
matching  of  correspondence  received 
with  the  relevant  patent  application  file. 
Without  serial  number  identification, 
documents  are  either  significandy 
delayed  or  never  matched  with  the 
relevant  application  file.  The  proposed 
amendments  to  paragraph  (b)  draw 
attention  to  the  different  requireaoenta 
for  identification  in  correspondence 
relating  to  the  payment  of  maintenance 
fees.  ^ 

Section  1.53(c)  and  (d).  if  amended  as 
pn^Mraed.  would  require  that  a  oa|>y  of 
the  "Notice  of  Incomplete  Application" 
or  "Notice  to  File  Missing  Part"  form 
sent  to  the  applicant  by  die  Office 
should  accompany  any  response 
submitted  to  die  Office  in  order  far  the 
re^ionse  to  be  accepted.  This  will 
prevent  the  inadvertent  assignment  of  a 
new  serial  number  to  correspondence 
sent  in  response  to  such  notices  or  the 
misrouting  of  the  correspondence. 

Section  1.56(e).  if  amended  as 
proposed,  woekl  correct  the  reference  to 
the  "Board  of  Appeals"  to  read  "Board 
of  Patent  Appeals  and  Interferences". 

Section  1.71,  if  amended  as  proposed, 
would  contain  new  paragraphs  (d)  and 
(e)  relating  to  the  inclusion  of  coi^yright 
and  mask  work  notices  in  patent 
applications.  The  provisions  proposed 
are  similar  to  those  set  forth  in  the 
Official  Gazette  notice  dated  March  20, 
1C87  titled  "Inclusion  of  Copyright  or 
Mask  Work  Notice  in  Patents" 
appearing  on  April  21. 1987  at  1077  O.G. 
22.  Under  current  intellectual  pn^rty 
laws,  it  is  possible  to  obtain  coj^ght 
protection  or  mask  work  protection  as 
well  as  patent  protection  for  certain 
designs  and  technologies.  On  occasion, 
an  author  or  inventor  considers  it 
desirable  to  include  a  notice  of 


ccqiiyright  or  mask  work  in  a  design  or 
utility  patent  which  discloses  material 
oirwhich  copyright  or  mask  work 
protection  has  previously  been 
established. 

The  inclusion  of  a  copyright  or  mask 
work  notice  in  a  patent  that  discloses 
material  on  which  copyright  or  mask 
work  protection  has  previously  been 
established,  would  serve  to  publicize 
aad  thereby  protect  the  various 
intrilectual  property  rights  of  the  author 
or  inventor.  Further,  this  publication 
would  tend  to  protect  the  public  by 
mihtating  against  an  unitentional 
oicroachment  into  the  rights.  The 
presence  of  an  unrestricted  copyright  or 
mask  work  notice  in  a  patent  could  have 
an  iidiibtting  effect  on  public 
dissemination  of  the  patent  disclosure  to 
the  extent  it  discourages  die  facsimile 
reproduction  of  the  patent  The  possible 
effect  would  be  contrary  to  the  mission 
fA  the  Patent  and  Trademark  Office  to 
disseminate  knowledge  and  information 
pidilicly  by  way  of  patent  issuance, 
pidilication.  and  distribution.  To  avoid 
this  effect  it  is  considered  necessary  to 
include  an  appropriate  authorization  by 
the  author  or  inventor  for  copying  of  the 
patent  itself  with  any  copyright  or  mask 
work  notice  appearing  in  the  patent. 
Indusion  of  a  copyright  or  mask  work 
notice  after  a  Notice  of  Allowance  has 
been  mailed  will  be  permitted  only  if  the 
criteria  of  37  CFR  1.312  have  been 
fulfilled.  U  the  authorization  required  by 
proposed  S  1.71(e)  is  not  included,  the 
notice  will  be  objected  to  as  improper 
by  the  examiner.  U  the  examiner 
maintains  the  objection  upon 
reconsideration,  further  review  must  be 
by  way  of  a  petition  filed  in  accordance 
widi  37  CFR  1.181. 

Section  1.81,  if  amended  as  proposed, 
would  clarify  that  high  quahty  copies  of 
drawings  should  be  submitted  in  patent 
apphcations.  Since  corrections  are  the 
responsibility  of  the  applicant  the 
original  drawing(s)  should  be  retained 
by  the  applicant  for  future  correction,  if 
necessary. 

Section  1.84(a).  if  amended  as 
proposed,  would  be  reworded  to 
recommend  that  two-ply  or  three-ply 
bristol  l>oard  be  used  by  applicants  to 
prepare  drawings  so  that  erasure  and ' 
correction  by  India  ink  is  possible. 
Proposed  amended  paragraph  (a)  would 
also  indicate  that  photolithographs  are 
not  accepted  as  drawings  and  add  a 
refierence  to  S  1.84(p)  relating  to  color 
drawings  in  utility  patent  applications. 

High  quality  copies  of  drawings 
should  bie  supplied  to  the  Patent  and 
Trademark  Office  when  filing  a  patent 
ai^lication.  Whether  or  not  bristol 
b<»rd  is  used  for  drawings  is  applicant's 


choice.  However,  the  drawings  that  are 
submitted  to  die  C^ice  must  be  on 
strong,  white,  saiooth,  and  non-diiny 
paper  and  meet  the  standards  accoiding 
to  S  I.M.  If  cwrections  to  the  drawings 
are  necessary,  they  sboidd  be  OMde  to 
the  original  Sewings  and  high-quality 
copies  of  the  corrected  oiigiBal  drawings 
then  suboutted  to  the  C^ice. 

Only  one  co|qr  is  required  or  desired. 
The  Office  ted  attempted  to  encourage 
the  submission  of  three  copies,  but 
compliance  was  very  low.  It  was 
detenoined  that  it  is  more  efficient  for 
the  Office  to  rely  on  consistency  and 
only  one  copy. 

The  Patent  and  Ttademark  Office  will 
no  longer  release  to  appUcanls.  bonded 
drafting  companies  or  other  drawings 
from  patent  applications  ^d  after  the 
effective  date  of  these  proposed  rule 
changes.  See  proposed  §  lJa6[h),  If 
corrections  to  the  drawings  are 
necessary,  new  corrected  drawings  must 
be  prepared  and  filed  in  the  Patent  and 
Trademark  Office.  Thecefbce.  the 
applicant,  attorney  or  agent  should 
retain  the  original  drawing. 

The  Office  will  continue  to  allow 
applicants  to  borrow  foroorvection 
drawings  which  have  becaa  filed  prior  to 
the  effective  date  of  these  rule  diaoges. 

Section  1.84(b),  if  awMnUMl  as 
proposed,  would  provide  £or  applicants 
using  drawing  sheets  vribick  are  8H  by 
13  inches  in  size. 

Section  L84(i).  if  mis  mh  t\  as 
proposed,  woidd  make  fiaiaiaiilii  iil 
corrections  in  the  text  oi  Ik  rules  and 
clarify  Office  drawing  teq/atviataXi  as 
to  exploded  views,  ealaiged  views  and 
views  which  require  several  sheets. 

Section  1.84ti),  if  aneaded  as 
proposed,  would  clarify  how  views 
should  be  arranged  when  they  are 
placed  sideways  on  the  drawing  sheet 

Section  1.84(1)  if  amewled  a» 
proposed,  would  indicate  that  (kawings 
inay  be  identified  by  Ugh^y  —ritii^ 
identifying  infonnatiflB  on  the  dnwings 
in  the  top  margin.  Fot  idcntifiGatiaB  by 
serial  number,  the  Office  pnieis  that  the 
information  be  placed  on  the  front  of  the 
drawing.  When  the  applicant  forwards 
drawings  separate  from  the  original 
application  papers,  a  cover  letto* 
identifying  the  application  by  serial 
number  nuist  accompany  the  dravrings. 
The  apphcatioB  serial  number  must  also 
be  placed  on  drawings  filed  after  the 
serial  number  has  been  indicated  in 
correspondence  to  the  applicant,  m 
accordance  with  $1.84(1) 

Section  134(n).  if  added  as  proposed, 
would  permit  numbering  of  the  drawing 
sheets.  However,  such  numbering  would 
not  appear  on  the  drawings  c^  fte 
printed  patent. 


Section  1.84(o).  if  added  as  proposed, 
vwonld  provide  for  the  indication  of 
copyright  or  mask  work  protection 
notice  on  patent  appBurtion  drawings. 
This  procedare  is  die  same  as  that 
established  by  die  Official  Gazette 
notice  dated  March  20. 1987  published 
on  April  21.  M87  at  M77  QjG.  22. 

Section  l.a4||^  if  added  as  proposed, 
would  provide  in  the  nriea  for  tte  fiiing 
of  color  drawings  in  a  very  Hanted 
number  of  utility  patent  applications.  An 
Official  Gazette  notice  relating  to  this 
topic  dated  Augnst  a.  1968.  tided  "Use  of 
Color  Drawings  in  Utility  Patents"  was 
published  on  SepteaberS.  1986  at  1070 
O.G.  10.  In  light  of  the  substantial 
administrative  and  pmnnmic  burden 
associated  wi^  printing  a  utility  patent 
with  color  drawings,  the  letters  patent 
and  the  patent  copies  which  are  printed 
at  the  issuance  of  the  patent  will  be  only 
in  black  and  white.  However,  copies  of 
the  patent  with  the  color  drawings  may 
be  purchased  sepsrately  from  the  Patent 
and  Trademark  Office  upon  special 
request  and  payment  of  the  fee. 

It  is  anticipated  that  color  drawings 
will  on^  be  permitted  when  color 
drawings  are  the  only  practical  method 
in  a  utility  patent  application  in  which  to 
disclose  the  si^ject  matter  soi^t  to  be 
patented.  In  order  to  avoid  issues  of  lack 
of  description  or  enablement  under  35 
U.S.C.  112  or  new  matter  under  35  U.S.C 
132,  applicants  are  advised  to  f3e  the 
desired  color  drawings  as  part  of  the 
original  application  papers.  Hie  petition 
should  be  directed  to  the  attention  of  the 
Deputy  Assistant  Commissioner  for 
Patents. 

Section  1.85,  if  amended  as  proposed, 
would  indicate  that  drawutgs  not 
complying  with  §  1.84  w21  be  accepted 
in  some  instances  for  purposes  of 
examination  and  that  drawings  which 
do  comi^  with  aR  die  rrdes  rriating  to 
drawings  be  required  later,  and  that  no 
corrections  are  permitted  to  drawings 
filed  in  the  Patent  and  Trademark  Office 
after  the  effective  date  of  the  rnJe 
change. 

When  corrected  drawings  are 
required  to  be  submitted  at  the  time  of 
allowance,  the  applicant  is  required  to 
submit  occeptoMp  drawings  within 
three  mondn  from  the  mailing  of  the 
"Notice  (rf  Allowance".  Widiin  die 
three-month  period,  two  weeks  should 
be  allowed  for  review  of  the  drawings 
by  the  Draftmg  Branch.  If  the  Office 
finds  that  correction  is  necessary,  the 
applicant  must  submit  a  new  corrected 
drawing  to  the  Office  within  the  original 
three-month  period  to  avoid  the 
necessity  of  obtaining  an  extension  of 
time  and  paying  the  extension  fee. 
Therefore,  the  apphcanf  should  file 
corrected  drawings  as  soon  as  possible 


following  the  receipt  of  the  Notice  of 
Allowance. 

Section  1.152,  if  amended  as  proposed, 
would  permit  broken  lines  on  dirawings 
to  show  visible  environmental  structure 
but  not  hidden  planes  and  surfaces  in 
design  patent  application  drawings. 

Section  1.378.  if  amended  as  proposed, 
would  amend  the  rules  to  conform  wiUi 
section  404  of  PaUfc  Law  98-622  which 
states: 

(a)  NotwitlistaMling  section  41(c)  of  title  35, 
United  Stat£»  Code,  as  in  effect  before  the 
enactment  of  Piblic  Law  97-2A7  (96  Sut.  317), 
the  Commiseioner  of  Patents  and  Trademarks 
may  accept  after  the  six-month  grace  period 
referred  to  in  such  section  41(c),  the  payment 
of  any  maintenance  fee  due  on  any  patent 
based  on  an  application  filed  in  the  Ratent 
and  Trademarii  Office  on  or  after  Decen^r 
12, 198a  and  before  August  27. 1982.  to  the 
same  extent  as  in  the  case  of  patents  based 
on  applications  fded  in  tiie  Patent  and 
Trademark  OfEice  on  or  after  August  27, 1982. 

The  proposed  rule  wording  would 
include  reference  to  maintenance  fees 
due  on  Patents  based  on  applications 
filed  in  the  patent  and  Trademark  Office 
on  or  after  December  12, 1980  and 
before  Augast  27, 1982. 

Section  1.421(f),  if  amended  as 
proposed,  would  ddete  reference  to  a 
canceled  PGT  Rule  and  add  reference  to 
the  current  PCT  Rale  provision. 

Section  1.480(d)  if  amended  as 
proposed,  would  provide  for  a  refund  of 
a  portion  of  the  international 
preliminary  examination  fee  where  the 
applicant  withdraws  the  demand  before 
the  examiner  has  begun  the 
international  preliminary  examination. 
An  amount  equal  to  the  transmittal  fee 
would  be  retained  by  the  Patent  and 
Trademark  Office  to  cover  the  cost  of 
the  clerical  work  involved. 

Environmental,  Energy,  and  Other 
Considerations 

The  proposed  rule  change  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment  or 
conservation  of  energy  resources. 

The  proposed  rule  change  is  in 
conformity  with  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354),  Executive  Order  12291.  and  the 
Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  3501  et  seq. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
the  proposed  rule  change  will  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities 
(Regulatory  Flexibility  Act.  Pub.  L.  96- 
354)  because  the  proposed  rale  change 
corrects  some  rules  so  that  they 
correspond  to  earlier  changes,  relate  to 


16524 


Federal  Register  /  Vol.  53.  No.  89  /  Monday.  May  9, 1988  /  Proposed  Rules 


Fedgial  Register  /  Vol.  53.  No.  89  /  ifcjnday.  May  9. 1968  /  Proposed  Rutes 


identification  of  applications  on 
correspondence,  allow  greater  flexibility 
in  patent  drawing  content  and  handling, 
and  provide  for  a  refund  where  a  proper 
demand  for  international  preliminary 
examination  has  been  Hied  but 
withdrawn  later. 

The  Patent  and  Trademark  Office  has 
determined  that  this  proposed  rule 
change  is  not  a  major  rule  under 
Executive  Order  12291.  The  annual 
effect  on  the  economy  will  be  less  than 
$100  milUon.  There  will  be  no  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state  or  local  government 
agencies,  or  geographic  regions.  There 
wiU  be  no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
abiUty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Patent  and  Trademark  Office  has 
also  determined  that  this  notice  has  no 
federalism  implications  affecting  the 
relationship  between  the  national 
government  and  the  States  as  outlined 
in  Executive  Order  12612. 

The  rule  change  involves  correction  of 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  aeq.,  and  are  cleared 
under  OMB  Control  No.  0651-0011. 

List  of  Subjects  in  37  CFR  Part  1 

Administrative  practice  and 
procedure.  Authority  delegations 
(government  agencies),  Courts, 
Inventions  and  patents.  Lawyers. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  granted  to  the  i 

Commissioner  of  Patents  and  ! 

Trademarks  by  35  U.S.C.  6  and  41,  and 
Patent  and  Trademark  Office  is 
proposing  to  amend  Title  37  of  the  Code 
of  Federal  Regulations  as  set  forth 
below. 

It  is  proposed  to  amend  37  CFR,  Part     ' 
1,  as  follows  with  deletions  of  portions 
of  the  rules  indicated  by  brackets  (CI) 
and  additions  by  arrows  (►  •<). 

PART  1— RULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  citation  for  37  CFR 
Part  1  would  continue  to  read  as 
follows: 

Authority:  35  U.S.C.  6  unless  otherwise 
noted. 


2.  Section  1.4  is  proposed  to  be 
amended  by  revising  paragraph  (a](2]  to 
read  as  follows: 


§1.4    Natiireof( 
(a)*  *  * 


(2)  Correspondence  in  and  relating  to 
a  particular  application  or  other 
proceeding  in  the  Office.  See 
particularly  the  rules  relating  to  the 
filing,  processing,  or  other  proceedings 
of  national  applications  in  Subpart  B, 
SS  131  to  [1.352 J  ►1.378<4:  of 
international  applications  in  Subpart  C. 
S9  1-401  to  [1.482]  ►1.499^;  of 
reexamination  of  patents  in  Subpart  D. 
9S  1-501  to  1.570;  of  interferences  in 
Subpart  E,  SS  1-601  to  [1.688]  ►1.600; 
of  extension  of  patent  term  in  Subpart  F, 
SS  1-710  to  1.785-4;  and  of  trademark 
appUcations  SS  2.11  to  2.189. 
***** 

3.  Section  1.5  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(b)  to  read  as  follows: 

1.9    NiwninbfliNNi  OT  appiicsiioni  pemii 
or  registration. 

(a)  When  a  letter  ►directed  to  the 
Patent  and  Trademark  Office -< 
concerns  [an]  ►a  previously  filed-4 
application  for  patient,  it  ►must  identify 
on  the  top  page  in  a  conspicuous 
location,  the  serial  number,  including  the 
series  code,  which  was  assigned  to  ^at 
application  and  indicated  in 
correspondence  to  the  applicant  by  the 
Patent  and  Trademark  Office  or  the 
international  application  number  of  the 
application.  Any  correspondence  not 
containing  such  identification  will  be 
returned  to  the  sender  where  a  return 
address  is  available.  In  addition,  all 
letters  directed  to  the  Patent  and 
Trademark  Office  concerning 
applications  for  patent •<  should 
►also-^  state  ►"PATENT 
APPLICATION". -4  the  name  of  the 
applicant,  the  title  of  the  invention,  [the 
serial  number  or  international 
application  number  of  the  application.] 
the  date  of  filing  the  same,  and  if  known, 
the  group  art  unit  or  other  unit  within 
the  Patent  and  Trademark  Office 
responsible  for  considering  the  letter 
and  the  name  of  the  examiner  or  other 
person  to  which  it  has  been  assigned. 

(b)  When  the  letter  concerns  a  patient 
►other  than  for  purposes  of  paying  a 
maintenance  fee-4,  it  should  state  the 
number  and  date  of  issue  of  the  patient, 
the  name  of  the  patentee,  and  the  tide  of 
the  invention.  ►For  letters  concerning 
payment  of  a  maintenance  fee  in  a 
patent,  see  the  requirements  of 

S  1.366(c).^ 

*        *        *        •        • 

4.  Section  1.53  is  proposed  to  be  . 
amended  by  revising  paragraphs  (c)  and 
(d)  to  read  as  follows: 

tl.53    Serial  number.  Wing  dale,  and 
6wiii|iieiian  oi  ippiicmon. 


(c)  If  any  application  is  filed  without 
the  specification  or  drawing  required  by 
paragraph  (b)  of  this  section,  applicant 
will  be  so  notified  and  given  a  time 
period  within  which  to  submit  the 
omitted  specification  or  drawing  in 
order  to  obtain  a  filing  date  as  of  the 
date  of  filing  of  such  submission.  ►A 
copy  of  the  "Notice  of  Incomplete 
Application"  form  notifying  the 
appUcant  should  accompany  any 
response  thereto  submitted  to  the 
Office.  •<  If  the  omission  is  not  corrected 
within  the  time  period  set,  the 
application  will  be  returned  or 
otherwise  disposed  of;  the  fee,  if 
submitted,  will  be  refunded  less  a  $15.00 
handling  fee. 

(d)  If  an  application  which  has  been 
accorded  a  filing  date  pursuant  to 
paragraph  (b)  of  this  section  does  not 
include  the  appropriate  filing  fee  or  an 
oath  or  declaration  by  the  applicant, 
applicant  will  be  so  notified,  if  a 
correspondence  address  has  been 
provided  and  given  a  period  of  time 
within  which  to  file  the  fee.  oath,  or 
declaration  and  to  pay  the  surcharge  as 
set  forth  in  }  1.16(e)  in  order  to  prevent 
abandonment  of  die  application.  ►A 
copy  of  the  "Notice  to  File  Missing 
Parts"  form  mailed  to  applicant  should 
accompany  any  response  thereto 
submitted  to  the  Office. -<  If  the  required 
filing  fee  is  not  timely  paid,  or  if  the 
processing  and  retention  fee  set  forth  in 
S  1.21(1)  is  not  paid  within  one  year  of 
the  date  of  mailing  kA  the  notification 
required  by  this  paragraph,  the 
application  will  be  disposed  of.  No 
copies  will  be  provided  or  certified  by 
the  Office  of  an  application  which  has 
been  disposed  of  or  in  which  neither  the 
required  basic  filing  fee  nor  the 
processing  and  retention  fee  has  been 
paid.  The  notification  pursuant  to  this 
paragraph  may  be  made  simultaneously 
with  any -notification  pursuant  to 
paragraph  (c)  of  this  section.  If  no 
correspondence  address  is  included  in 
the  application,  applicant  has  two 
months  from  the  filing  date  to  file  the 
►basic  filing-4  fee,  oath  or  declaration 
and  to  pay  the  surcharge  as  set  forth 

S  1.16(e)  in  order  to  prevent 
abandonment  of  the  application  or^.  if 
no  basic  filing  fee  has  been  paid. -4  one 
year  from  the  filing  date  to  pay  the 
processing  and  retention  fee  set  forth  in 
S  1.21(1)  to  prevent  disposal  of  the 
application. 

5.  Section  1.56  is  proposed  to  be 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 

11.56    Duly  of  dtoctoeure;  fraud;  ttrNdngoi 
raieciMinof  I 


(e)  The  examination  of  an  applicati(Mi 
for  compliance  with  para^aph  [d)  of 
this  section  will  normally  be  delayed 
imtil  such  time  as  (1)  alt  other  matters 
are  resolved,  or  (2)  appellant's  reply 
brief  pursuant  to  S  1.193(b)  has  been 
received  and  tfie  application  is 
otneiwise  prepared  for  consideration  by 
die  Board  of  ►Rstent-^  Appeals  ►and 
Interfereitees-^.  at  whtdt  time  the 
appe^  wiR  be  saqtended  Fdt 
examination  pcvsvant  to  paragraph  (d) 

'  of  this  section.  T)»  prosecntion  of  the 
appUcation  witt  be  reopened  to  tlie 

'  extent  neoessavy  to  coBdoct  tfie 
examination  pursuant  to  paragraph  (d) 
of  this  sectioB  »!*«;*■■*> Hg  any  ^>peeli 
pursuant  to  }  1.191.  If  an  appeal  has 
already  been  filed  based  on  a  rejection 
on  other  grounds,  any  fartiier  rejection 
under  thia  section  sh^  be  tiea  ted  ia 
accordance  with  i  1.193(c^ 

6.  Section  17\  is  proposed  to  be 
amended  by  adding  new  paragraphs  (d) 
and  (e)  to  read  as  fottows: 

9t.7t    PstaKwcr  descrtpHon  and 
«fWincaiiiar  OT  ine 


►(d)  A  copyright  or  mask  work  notice 
may  be  placed  in  a  design  or  ulifity 
patent  application  aii^acent  to  copyright 
and  mask  work  material  cantainod 
therein.  The  notiee  may  i^tpear  at  any 
appiopnale  pocticB  of  the  patent 
appficatioB  disdoswe.  FornatiEea  in 
drawings,  see  i  l.ai|o^  IW  ooateBl  of 
the  notice  must  be  limited  to  only  those 
dements  reqaired  by  hrw.  For  example. 
"©1983  John  Dbe-  (17  U.S.C  401)  and 
"*M*  John  Doe"  (17  U.S.C.  909)  would 
be  properly  limited  and,  under  current 
statutes,  legally  sufficient  noti'ces  of 
copyright  Mid  BMak  wotk.  mpcctively. 
Inclusion  a£  a  copyii^  or  naak  woric 
notice  win  be  permitted  only  if  the 
authorization  language  set  forth  in 
paragraph  (e)  of  ti^s  section  is  included 
at  the  bcginniiig  (preferably  as  die  first 
.paragrapk}  of  ftue^  specification. 

(e)  The  authorization  shall  read  as 
follows: 

A  portion  of  the  diadosiire  of  ftis 
patent  docuaunt  ''"-^■i^e  naterial 
which  is  subject  to  [copyright  or  saask 
work]  protection.  The  [copyright  or 
mask  wosk]  owner  has  no  objection  to 
the  facsimile  reproduction  by  anyone  of 
the  patent  document  or  the  patent 
disdosuie,  aa  it  appears  in  the  Patent 
and  Trademark  Office  patent  file  or 
records,  but  otherwise  reserves  all 
Ccopyright  or  mask  work]  rights 
,  whatsoever. -< 

7.  Section  LSI  is  proposed  to  be 
.amended  by  revising  the  title  and 
paragraph  (a)  to  read  as  follows: 


91A1 
appticatloay. 

(a)  The  applicant  foe  a  palent  is 
reqidred  to  famisk  a  drawias  of  his  ►or 
her -4  invention  wticffe  neecsaary  for  the 
imdctstaadiBg  of  tke  aiibiccl  iittrr 
sou^  to  be  palenied;  thia  ikawiny  ►, 
or  a  high  qiiinility  capy  theteoj-^  — st  be 
filed  with  the  appUcatioa. »  Tmrr 
coiiectieaa  are  dtt  rcapensUliky  ol  the 
Tplicant.  *e  nrjginal  drawwngfs)  dumld 
be  retained  by  tfan  appifajat  for  any 
necessary  foture  conection.-^ 

8.  Sectioo  \M  is  proposed  to  be 
amended  by  levisnv  paragrapiis  (a),  (b) 
introdactory  twrt.  (i),  H)  and  (T> 
redrsignaling  and  remmg  (l>K2)  as 
(h)f^  and  by  addhig  new  paragrapiis 
(b)(9  (n),  (o),  and  ^),  to  read  as  fcrflows: 


like 


9184   ttanrtsids  IbK 

(a)  Paper  aad  iiA.  Drawings  ►or  hi^ 
quality  copies  thereof  which  are 
subnntted  to  tfaa  Office-^  mast  be  made 
upon  papn  which  ia  ikxiUe.  siroag. 
white,  snoo^  n— shiny  and  durable. 
[Two-ply  or  ftree-pty  bnatol  board  is 
prefsned.  The  arfaoe  of  &e  paper 
should  be  calendered  and  of  a  qnaHty 
wAsch  ariU  pcnul  emsnie  and  correction 
with  India  ink.]  ►It  is  recomnended 
that  taR>f  ly  or  ttnce-ply  bristol  board  or 
pmpa  of  saffieicnt  qaaltty  to  permit 
eraswe  and  cancction  with  India  mk  be 
used  far  origiaak  drawiqgs  to  facffitote 
any  future  cooectiear  hgr  the 
applicant-^  hMfia  hrit,  or  its  eqarvrient 
in  qoaHy,  is  pwJmed  km  pen  dhwrmgs 
to  secure  paiectty  Und(  soM  fines.  The 
use  of  white  pignmil  to  cover  Knes  Is 
not  nonnri^  acceptable, 
►f^otohtho^aphs  are  not  acceptable. 
See  paragraph  (p)  of  this  section  for  use 
of  color  dfcairiii|{s  in  irtflily  paleitt 
applications. -« 

(b)  Size  of  sheet  and  naigias.  The  size 
of  the  sheets  on  which  drawings  are 
made  may  [either]  be  exactiy  8^  by  14 
inches  (21.6  by  35.6  cm.)  ►,  exactly  8^ 
by  13  inches  (21.6  by  33.1  cm.^-<  or 
exactly  21.0  by  29.7  cm.  (DIN  size  A4). 
All  drawing  sheets  in  a  particular 
apphcaifon  must  be  the  same  size.  One 
of  the  shocfer  sides  of  the  sheet  is 
regarded  as  its  top. 
***** 

'  ►  (2)  On  aVk  hgr  13  iach  drawing 
sheets,  the  drawing  naust  include  a  top 
margin  of  1  inch  (2.5  csd.)  and  bottom 
and  side  margins  of  'A  inch  (6.4  mm.) 
from  the  edges,  thereby  leaving  a  "sight" 
precisely  8  by  11%  inches  (20.3  by  29.8 
cm.^  ^fargia  border  Imes  are  not 
permitted.  All  wndc  must  be  included 
within  the  "si^t".  The  sheets  may  be 
provided  vrith  two  Vt  inch  (6.4  mm.) 
diameter  holes  having  their  centerlines 


[>%»tedi  (17.5  ana.) 
top  edge  and  2K  inchea  (7i>  cm.) 
said  holes  being  eqadiy  spaced 
respective  side  edges. -« 

iUD  ^^(^'^  On  21.tby  2917  can 
drawing  sheeta,  the  drawii^  innrt 
inchide  a  top  naigin  of  al  Icael  Z5  cnk,  a 
left  side  inaigin  cf  Z5  an.,  a  riihl  side 
margin  ai  1.5  cm.,  and  a  bottom  msigin 
of  lit  cm.  kiargin  border  Bnea  are  net 
permitted.  AU  work  mast  be  contained 
within  a  si^t  sin  no«  to  exceed  17  by 
26.2 


p)  Views.  The  drawing  nmst  contain 
as  flsany  ngares  ae  may  be  necessary  to 
show  tne  nnrmlioRr  die  f^nres  should 
be  consecatiTeiy  numbereu  ir  possibfe  m 
the  oroer  ai  wnicn  tney  appear.  Tne 
figores  may  be  ►plan-^  [plain], 
elevation,  section,  or  ►perspecffve-^ 
[prespective]  views,  and  detail  vrews 
of  portions  or  elements,  on  a  larger  scale 
if  necessary,  may  also  be  ssed. 
Exploded  views,  with  the  sepatated 
parts  of  the  snne  fi^ire  embraced  by  a 
bracket,  to  show  the  relationAip  or 
order  of  assembly  of  varieas  part*  are 
permissible.  ►When  an  exploded  view 
is  shewn  ia  a  figere  which  ia  on  die 
same  sheet  as  another  fiyse,  the 
explnded  rie^r  snsald  be  placed  h> 
brackets.-^  When  nscsseaiy.  a  view  ef  a 
huge  macmnc  or  dfennce  ai  itaentkely 
may  be  brohea  and  exteiided  over 
several  sheets  if  there  is  no  lose  in 
facility  of  andcrstaiKHng  the  view. 
Where  figure*  on  two  or  aiose  shcuta 
form  in  effect  a  sasgle  complete  fijgare, 
the  figures  on  the  several  sheets  should 
be  so  amaged  that  the  complete  figure 
can  be  understood  by  laymg  the 
drawing  sheets  adjacent  to  one  mother. 
►The  figures,  even  though  on  seperafe 
sheets,  should  be  labeled  as  separate 
figures,  for  example  as  Fig.  la,  Fig.  Ibi 
etc.,  so  that  it  would  be  apparent  tiiat 
the  views  actaally  coiqvise  ooe 
fi^tte.-^  The  arrangement  should  be 
such  that  no  part  of  any  ai  die  Ijyai-i. 
apfieariog  on  the  vaiiaua  sfacels  fare) 
►ts-4  concealed  and  that  the  coosptete 
figure  can  be  ■oderstood  even  thos^ 
spaces  will  occar  in  the  ( 
because  of  the  margins  on  the  i 
sheets.  The  plane  spcn  which  a 
sectional  view  is  taken  shonld  be 
indicated  on  die  general  view  by  a 
broken  hae,  die  ends  of  which  shmM  be 
designated  by  numerals  correspondmg 
to  the  figure  nambo*  of  the  sectional 
view  and  have  arrows  ^iplied  to 
indicate  the  direction  in  which  the  view 
is  taken.  A  moved  position  may  be 
shown  by  a  Imiken  line  superiaiposed 
upon  a  suitable  figure  if  this  can  be  done 
without  crowding,  otherwise  a  sf 
figure  must  be  used  for  this  purpose. 
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Modified  forms  of  construction  can  only 
be  shown  in  separate  Bgures.  Views 
should  not  be  connected  by  projection 
lines  nor  should  centerlines  be  used. 
►When  a  portion  of  a  figure  is  enlarged 
for  magniBcation  purposes,  the  figure 
and  the  enlarged  ^gure  must  each  be 
labeled  as  a  separate  Sgiu%.'< 

(j)  Arrangewent  of  views.  All  views 
on  the  same  sheet  should  stand  in  the 
same  direction  and,  if  possible,  stand  so 
that  they  can  be  read  with  the  sheet 
held  in  an  upright  position.  If  views 
longer  than  the  width  of  the  sheet  are 
necessary  for  the  clearest  illustration  of 
the  invention,  the  sheet  may  be  turned 
on  its  side  so  that  the  top  of  the  sheet 
with  the  appropriate  top  margin  ►to  be 
used  as  the  heading  space-4  is  on  the 
right-hand  side.  One  Hgure  must  not  be 
placed  upon  another  or  within  the 
oudine  of  another. 


(1)  |£x/iTO/jeous  inatter.2 
^-Identification  of  drawings.-^ 
Identifying  indicia  (such  as  the  ►serial 
number,  group  art  unit  title  of  the 
invention,  •<  attorney's  docket  number, 
inventor's  name,  number  of  sheets,  eta) 
not  to  exceed  2%  inches  (7.0  cm.)  in 
width  may  be  placed  in  a  centered 
location  between  the  side  edges  within 
three-fourths  inch  (19.1  mm.)  of  the  top 
edge.  ►Either  this  marking  technique  on 
the  hoat  of  the  drawing  or  the 
placement  although  not  preferred,  of 
this  information  and  the  title  of  the 
invention  on  the  back  of  the  drawings  is 
acceptable.-^  Authorized  security 
markings  may  be  placed  on  the 
drawings  provided  they  [be]  ►are-^ 
outside  the  illustrations  and  are  j 

removed  when  the  material  is  ' 

declassified.  Other  extraneous  matter 
will  not  be  permitted  upon  the  face  of  a 
drawing. 

►(n)  Numbering  of  drawing  sheets. 
The  drawing  sheets  may  be  niunbered  in 
consecutive  arable  numbers  at  the  top  of 
the  sheets,  in  the  middle,  but  not  in  the 
margin.  Such  numbering  will  be  deleted 
for  printing  purposes  since  page 
numbers  are  added  at  the  time  of 
printing  the  patent  by  the  Office.  •< 

►  (o)  Copyright  or  Mask  Work  Notice. 
A  copyright  or  mask  work  notice  may 
appear  in  the  drawing  but  must  be 
placed  within  the  "si^t"  of  the  drawing 
immediately  below  the  figure 
representing  the  copyright  or  mask  work 
material  and  be  limited  to  letters  having 
a  print  size  of  V»  to  V*  inches  high.  The 
content  of  the  notice  must  be  limited  to 
only  those  elements  required  by  law.  For 
example,  "©1983  John  Doe"  (17  U.S.C. 
401)  and  "*M*  John  Doe"  (17 U.S.C. 909) 


would  be  properly  limited  and,  under 
current  statutes,  legally  sufficient 
notices  of  copyright  and  mask  work, 
respectively..  Inclusion  of  a  copyright  or 
mask  work  notice  will  be  permitted  only 
if  the  authorization  language  set  forth  in 
i  1.71(e)  is  included  at  the  beginning 
(preferably  as  the  first  paragraph)  of  the 
specification.  ■< 

►(p)  Limited  use  of  color  drawings  in 
utility  patent  applications.  Paragraph  (a) 
of  this  section  requires  that  drawings  in 
utiUfy  patent  applications  must  be  in 
black  on  white  paper.  However,  on  rare 
occasion,  color  drawings  may  be 
necessary  as  the  only  practical  mediiun 
by  which  to  disclose  the  subject  matter 
sought  to  be  patented  in  a  utility  patent 
application.  The  Patent  and  Trademark 
Office  will  accept  color  drawings  in 
utility  patent  applications  only  after 
granting  of  a  petition  by  the  applicant 
under  { 1-163  of  this  part  which  requests 
waiver  of  the  requirements  of  paragraph 
(a)  of  this  section.  Any  such  petition 
should  be  directed  to  the  Office  of  the 
Deputy  Assistant  Commissioner  for 
Patents  and  must  include  the  following: 

(1)  The  appropriate  fee  set  forth  in 
81.17(h). 

(2)  Five  (5)  sets  of  color  drawings  on 
DIN  size  A4  (21.0  by  29.7  cm.)  sheets. 

(3)  A  proposed  amendment  to  insert  in 
the  specification  the  following  language 
as  the  first  paragraph  in  the  portion  of 
the  specification  relating  to  the  brief 
description  of  the  drawing: 

"The  file  of  this  patent  contains  at 
least  one  drawing  executed  in  color. 
Copies  of  this  patent  with  color 
drawing(s)  will  be  provided  by  the 
Patent  and  Trademark  Office  upon 
request  and  payment  of  the  necessary 
fee."-^ 

9.  Section  1.85  is  proposed  to  be 
revised  to  read  as  follows: 

§  1^    [InfonnaQ  ►Corrtctkms  to-4 


►(a)-4The  requirements  of  9 1-84 
relating  to  drawings  will  be  strictiy 
enforced.  A  drawing  not  executed  in 
conformity  thereto,  if  suitable  for 
reproduction,  may  be  admitted  ►for 
examination-^  but  in  such  ca«e  [the 
drawing  must  be  corrected  or]  a  new 
[one]  ►drawing  must  bcM  furnished 
[.as  required]. 

►(b)  The  Patent  and  Trademark 
Office  will  not  release  drawings  for 
purposes  of  correction.  If  corrections  are 
necessary,  new  corrected  drawings  must 
be  submitted  within  the  time  set  by  the 
Office.  .< 

►(c)  When  corrected  drawings  are 
required  to  be  submitted  at  the  time  of 
allowance,  the  applicant  is  required  to 
submit  acceptable  drawings  within 


three  months  from  the  mailing  of  the 
"Notice  of  Allowance".  Within  that 
three-month  period,  two  weeks  should 
be  allowed  for  review  of  the  drawings 
by  the  Drafting  Branch.  If  the  Office 
fiiuls  that  correction  is  necessary,  the 
applicant  must  submit  a  new  corrected 
drawing  to  the  Office  within  the  original 
three-month  period  to  avoid  the 
necessity  of  obtainiiig  an  extension  of 
time  and  paying  the  extension  fee. 
Therefore,  the  applicant  should  file 
corrected  drawings  as  soon  as  possible 
following  the  receipt  of  the  Notice  of 
Allowance. -4 

10.  Section  1.152  is  proposed  to  be 
revised  to  read  as  follows: 

§1.152    Drawing. 

The  design  must  be  represented  by  a 
drawing  made  in  conformity  with  the 
rules  laid  down  for  drawings  of 
mechanical  inventions  and  must  contain 
a  sufficient  number  of  views  to 
constitute  a  complete  disclosiu^  of  the 
appearance  of  the  article.  Appropriate 
surface  shading  must  be  used  to  show 
the  character  or  contour  of  the  surfaces 
represented.  ►Broken  lines  may  be  used 
to  show  visible  environmental  structure, 
but  may  not  be  used  to  show  hidden 
planes  and  surfaces  which  cannot  be 
seen  through  opaque  materials. -< 

11.  Section  1.378  is  proposed  to  be 
amended  by  revising  paragraphs  (b)(1) 
and  (c)(1)  to  read  as  follows: 

§  1.37S    Acccptanc*  of  ctotaycd  payment  of 
maintMianc*  fM  In  expired  patent  to 


(b)  *  *  • 

(1)  The  required  maintenance  fee  set 

forth  in  §  1.20[(h)]^(e).^— C). 

•        *        •        •        • 

(c)  *  *  * 

(1)  The  required  maintenance  fee  set 
forth  in  S  1.20[(h)]^(e)-^— (j), 

12.  Section  1.421  is  proposed  to  be 
amended  by  revising  paragraph  (f)  and 
adding  a  new  paragraph  (g)  to  read  as 
follows: 

S  1.421    Applicant  for  Memational 


(f)  Changes  in  the  person,  name,  or 
address  of  the  applicant  of  an 
international  application  shall  be  made 
in  accordance  with  PCT  Rule 
[18.5]^92bis<4. 

(g)  The  wording  of  PCT  Rule  92bi8  is 
as  follows: 


PCT  Rule  821^8— Recotding  of  Changes  in 
Certain  Indications  in  the  Request  or  the 
Denuuid 

82bis  Recording  of  Changes  by  the 
International  Bureau 

(a)  The  International  Bureau  shall,  on  the 
request  of  the  applicant  or  the  receiving 
Office,  record  changes  in  the  following 
indications  appearing  in  the  request  or 
demand: 

(i)  person  name,  residence,  nationality  or 
address  of  the  applicant 

(ii)  person,  name  or  address  of  the  agent 
the  common  representative  or  the  inventor. 

(b)  The  International  Bureau  shall  not 
record  the  requested  change  if  the  request  for 


recording  is  received  by  it  after  the 
expiration: 

(i)  of  the  time  limit  referred  to  in  Article 
22(1),  where  Article  39(1)  is  not  applicable 
with  respect  to  any  Contracting  State; 

(ii)  of  the  time  limit  referred  to  in  Article 
39(l)(a),  where  Article  39(1)  is  applicable 
with  respect  to  at  least  one  Contracting 
State. -4 

13.  Section  1.480  is  proposed  to  be 
amended  by  revising  paragraph  (d)  to 
read  as  follows: 

§  1.480    Demand  for  International 
preliminary  examination. 


(d)  Withdrawal  of  a  proper  Demand 
►prior  to  the  start  of  the  international 
preliminary  examination'^  will  [not] 
entitie  applicant  to  a  refund  of  the 
preliminary  examination  fee  [or 
handling  fee]  ►minus  the  amoimt  of 
the  transmittal  fee  set  forth  in 
Sl.445(a)(l).4. 

Dated:  March  9. 1968. 
Donald  |.  Quigg, 

Assistant  Secretary  and  Commissioner  of 

Patents  and  Trademarks. 

[PR  Doc.  88-10069  Filed  S-6-86;  8:45  am] 
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Proclamation  5812  of  May  5.  11 

National  Older  Americans  Abuse  Prevention  Week,  1988 

By  the  President  of  the  United  Stain  of  America 

A  Proclamation 

Each  year  during  May,  through  the  vehicle  of  Older  Americans  Month,  our 
Nation  honors  its  senior  citizens  for  their  many  contributions  to  our  country, 
its  communities,  and  its  families.  The  vast  majority  of  older  Americans  are 
active  members  of  society — wortdng,  creating,  volunteering,  or  simply  enjoy- 
ing the  fruits  of  long  years  of  service  to  others.  As  parents  and  grandparents, 
they  extend  their  contributimis  throng  f(»mation  of  coming  generations  of  our 
Citizens — their  children  and  grandchildren.  The  commerce  of  love  between 
generations — fulfillment  of  a  duty  and  recognition  of  a  debt— is  a  ballast  that 
steadies  our  national  enterprise  on  its  voyage  from  past  to  future. 

Not  every  older  American  leads  an  ideal  Hfe,  hov»?ever.  Regrettably,  some 
suffer  from  abuse  and  neglect,  wounds  all  the  more  grievous  for  everything 
these  citizens  have  done  to  build  and  strengthen  this  land  of  liberty.  For  these 
men  and  women,  years  that  should  be  fofi  of  satisfaction  and  appreciation 
become  instead  manacles  of  torment  and  disrespect  frogi  which  they  cannot 
escape. 

Abuse  can  take  many  forms — ^physical,  mental,  or  emotional.  It  can  come  from 
family  members,  friends,  or  professionals;  it  can  even  be  self-inflicted.  Neglect 
is  also  a  form  of  abuse,  a  manifestation  of  carelessness  that  can  be  seen  even 
in  situations  where  an  elderly  person's  basic  needs  for  food  and  shelter  are 
being  met.  Loneliness,  of  course,  is  its  moat  obvious  sign,  and  fortunately  the 
most  easily  cured  by  others. 

Abuse  and  neglect  reach  their  ultimate  expression,  of  course,  in  occasional 
cases  of— and  even  organized  calls  for— euthanasia  of  the  elderly  inHrm. 
Older  Americans  have  done  their  duty.  In  their  twilight  years,  especially,  it  is 
our  duty  to  them  that  matters.  No  elderly  person  should  live  in  fear  that  he  or 
she  is  a  burden  to  others  or  that  his  m  ber  life  will  be  cut  short  for  reasons  of 
utility  or  convenience.  We  can  never  have  too  many  reminders  that  the  gift  of 
life  is  ours  to  cherish  and  preserve  from  malice  and  harm  until  natural  death. 

Across  our  country,  State  and  Area  Agencies  on  Aging,  social  service,  and  law 
enforcement  agencies  are  supporting  {Mtigrams  to  deal  effectively  with  the 
difficult  problems  posed  by  abuse  of  the  elderly.  I  urge  every  concerned 
American  to  help  ensure  that  local  programs  are  available  to  educate  people 
about  these  problems  and  to  assist  both  the  older  person  and  the  abuser  to  get 
the  help  they  need. 

The  Congress,  by  Senate  Joint  Resohiticm  222.  has  designated  the  week  of  May 
1  through  May  7,  1988,  as  "National  Older  Americans  Abuse  Prevention 
Week"  and  has  authorized  and  requested  the  President  to  issue  a  proclama- 
tion in  observance  of  the  week. 

NOW.  THEREFORE.  I,  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  May  1. 1988.  through  May  7, 1988.  as 
National  Older  Americans  Abuse  Prevention  Week.  I  urge  all  government 
agencies,  every  commimity,  and  every  American  to  observe  this  period  with 
appropriate  activities  and  to  strive  to  assure  that  every  older  American  can 
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enjoy  what  the  poet  called  that  honor,  love,  and  obedience  "that  should 
accompany  old  age.** 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifth  day  of  May. 
in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the  Inde- 
pendence of  the  United  States  of  America  the  two  hundred  and  twelfth. 
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Proclamation  5813  of  May  5,  1968 

Public  Service  Recognition  Week,  1988 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Government  employees,  with  their  commitment  to  excellence  and  diversity  of 
skills,  contribute  significantly  to  the  leadership  of  the  United  States  in  the 
world.  These  dedicated  men  and  women  are  a  valuable  national  resource, 
serving  in  the  Executive,  Legislative,  and  Judicial  branches  at  all  levels  pf 
government,  and  dealing  with  nearly  every  aspect  of  national  life. 

Government  employees  provide  such  a  broad  range  of  services  that  few 
citizens  remain  imaffected  by  their  work.  They  defend  our  Nation,  enforce  the 
laws,  help  protect  the  environment,  maintain  vital  transportation  systems, 
work  to  prevent  the  entry  and  abuse  of  illegal  drugs,  administer  the  Social 
Seciuity  system,  conduct  health  research,  help  parents  teach  their  children, 
and  perform  countless  other  vital  tasks  for  society.  These  public  servants  have 
also  helped  develop  innovative  technologies  to  show  the  way  in  the  critical 
fields  of  defense,  health  care,  agriculture,  and  industry. 

In  recognition  of  the  indispensable  contributions  made  by  government  employ- 
ees, the  Congress,  by  Senate  Joint  Resolution  242,  has  designated  the  period 
commencing  May  2, 1988,  and  ending  May  8, 1988,  as  "PubUc  Service  Recogni- 
tion Week"  and  has  authorized  and  requested  the  President  to  issue  a 
proclamation  calling  for  observance  of  this  week. 

NOW,  THEREFOkE.  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  May  2, 1988,  through  May  8, 1988,  as 
Public  Service  Recognition  Week.  I  urge  the  people  of  the  United  States  and 
all  levels  of  government  to  participate  in  appropriate  ceremonies  to  recognize 
the  vital  role  of  government  employees. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifth  day  of  May, 
in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the  Inde- 
pendence of  the  United  States  of  America  the  two  hundred  and  twelfth. 
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Proclamation  5814  of  May  5,  1988 
Worid  Trade  Week.  1988 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Setting  aside  a  week  in  celebration  of  international  trade  is  a  fitting  way  to 
remind  ourselves  of  the  countless  benefits  of  world  trade  foi  Americans  and 
for  people  around  the  globe,  and  to  remember  that  freedom  is,  and  must  be,  an 
essential  element  in  economic  life — individual,  national,  and  international 

International  trade  can  link  individuals  and  nations  alike  by  providing  oppor- 
tunities for  the  interchange  of  goods  and  services,  the  fruit  of  human  talents 
that  transcend  boundaries  of  geography  and  culture.  The  key  ingredient  in 
every  act  of  trade  is  freedoift.  Only  freedom  respects  the  inherent  rights, 
dignity,  conscience,  and  worth  of  individuals:  only  fi^edom  encourages  indi- 
viduals to  develop  their  creative  abilities  to  the  fullest  and  to  command  fair 
return  for  their  labor;  and  only  fireedom  provides  a  rational  and  humane  basis 
for  economic  decision-making.  The  freedom  of  exchange  that  is  at  the  heart  of 
every  genuine  economic  transaction  benefits  all  parties  and  builds  competi- 
tion, enterprise,  prosperity,  justice,  cooperation,  and  social  well-being  as 
people  achieve  economic  success  by  finding  their  fellowman's  unmet  needs 
and  filling  them  well. 

Our  coimtry's  prosperity  likewise  depends  on  our  ability  to  identify  needs  and 
markets  for  goods  and  services  and  to  meet  them  well.  Our  free  market 
economy,  oiu:  belief  in  fi'ee  but  fair  trade  on  a  global  basis,  and  the  American 
people's  ingenuity  and  ability  all  make  our  products  among  the  world's  most 
competitive — and  we  intend  to  keep  it  that  way. 

My  Administration  has  worked  to  improve  the  climate  for  international  trade 
by  seeking  a  renaissance  in  American  competitiveness.  Last  year,  as  Ameri- 
can goods  regained  price  competitiveness  overseas,  exports  hit  a  record  level; 
more  than  407,000  manufacturing  jobs  were  created;  and  employment  surged, 
with  more  Americans  in  the  labor  force  than  ever  before.  Exports  spell 
opportimity  for  American  business;  thousands  of  U.S.  firms  have  increased 
their  profit  margins  by  exporting,  and  thousands  are  beginning  to  discover 
their  untapped  potential  to  succeed  in  export  markets.  This  year's  World 
Trade  Week  theme,  "Export  Now,"  champions  the  message  that  I  have  joined 
the  Secretary  of  Commerce  in  sending  and  exemplifies  America's  winning 
spirit. 

Foreign  markets  are  now  more  open  to  American  goods  than  in  the  past,  but 
we  have  far  to  go  in  the  quest  to  undo  unfair  restrictions  on  trade.  We  seek  to 
encourage  removal  of  foreign  barriers  to  firee  trade,  but  we  simultaneously 
work  to  discourage  domestic  protectionism — more  accurately  described  as 
"destructionism,"  because  it  stifles  progress  and  prosperity  by  preventing 
competition  and  economic  transactions  that  people  everywhere  desire  and 
need.  We  also  reiterate  the  intention  of  the  United  States  Government  to 
ensure  that  our  trade  policies  serve  to  reinforce  our  national  security  interests 
aroimd  the  world.  International  trade  policies  and  practices  must  promote  the 
causes  of  fi'eedom,  human  rights,  and  economic  growth  everywhere. 

World  Trade  Week  is  a  truly  appropriate  time  to  remember  the  many  benefits 
international  trade  has  conferred  on  oiu*  coimtry  and  to  reflect  on  the  many 
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blessings  the  spread  of  economic  freedom  has  brought,  and  can  bring,  to 
people  in  every  nation. 

NOW,  THEREFORE,  I.  RONALD  REAGAN,  President  of  the  United  States  of 
America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  do  hereby  proclaim  the  week  beginning  May  22, 1988,  as 
Worid  Trade  Week.  I  invite  the  people  of  the  United  States  to  join  in 
appropriate  observances  to  reaffirm  the  great  promise  of  international  trade 
for  creating  jobs  and  stimulating  economic  activity  in  our  country  and  for 
generating  prosperity  everywhere  freedom  reigns. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifth  day  of  May, 
in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the  Inde- 
pendence of  the  United  States  of  America  the  two  hundred  and  twelfth. 
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Executive  ordera  and  proclamations  523-6230 

Public  Papers  of  the  Presidents  523-5230 

Weekly  Compilation  of  Presidential  Documents  523-5230 

The  United  States  Govenwnent  Manual 

General  information  523-5230 

Other  Services 

Data  base  and  machine  readable  specifications  523-3408 

Guide  to  Record  Retention  Requirements  523-3187 

Legal  staff  523-4534 

Library  £»-5240 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  Service  {PLUS]  523-6641 

TDD  for  tiie  deaf  523-5229 
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16377-16534 9 
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CFR  PARTS  AFFECTED  DURING  MAY 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
pubHshes  separately  a  List  of  CFR  Sections  Affected  (LSA).  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 

3CFR 


PTOdwnMionK 

5802 

..15643 

5803 „ 

..15645 

D^}^ •••■•••••...•...■»••••• 

5805 

..15647 
..15785 

5806 

..15793 

5807 „.. 

..16235 

5808 „ 

5809 

..16237 
..16239 

5810 _. 

..16241 

5811 

..16377 

5612 

5813 

..16530 
..16532 

5814 

..16533 

Executive  Orders: 
12638 

..15649 

5CFR 

1645 

..15620 

7  CFR 

246 

..15651 

252 

..16379 

301 

..15654 

354 . 

..15656 

701 „ 

..15657 

729 

..15543 

900 „ 

..15658 

910 

..16243 

1106 

..15795 

1762 

..15545 

1951 15797-15800 

1965 __ 

.16243 
..15800 

3901 

..15547 

1 

.15685 

15..„ 

652 

.1«?fl3 
..15566 

953 

..15850 

958 

..15850 

987 „ 

1040 

..16130 
..15851 

1068 

..1S690 

1230 

..15700 

1497 „. 

..16131 

1498 

..16131 

1980 .....1585? 

•  CFR 

3 

.16416 
.15659 

9CFR 

1  1  ■■■•••••••••■•■•■••■■•••••••••••••■■* 

78 

.15640 
.16245 

10  CFR 

50 

.16051 

420 

.15801 

465 

.15801 

600 

.15801 

1004 

15660 

2 

Rulea: 

16131 

50 

16425 

51 

60 



16131 

16131 

12  CFR 

15801 

505 

16054 

545 

Rulse: 

16147 

14  CFR 

21 

25 

•»■■■■■•••• 

16360 

36. 

16380 

39 

71 

97 

16241-16250, 16379- 
16386 

15634, 16252,  16253, 
16387 

16388 

39 

.  16289,  16438 

71 

.  16290,  16291 

15  CFR 

4 

.16057, 16211 

15b 

15548 

372 

16390 

399 

16254 

16  CFR 

455 

16390 

17  CFR 

240 

16399 

18  CFR 

2 

15802 

16 

15804 

154 

16058 

157 

16058 

260 

16058 

284 

16058 

375 

16058 

385 

.16058,  16407 

388 

16058 

20  CFR 

802 

21  CFR 

81 

15551 

101 

16067 

522. 

15812 

561 

15812 

Proposed  Rules: 
211 

16150 

352 



15853 

11 
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22CFR 

PraoiMMl  Rutes; 

1507 16153 


23CFR 

625. 


.15669 


24CFR 

207 

215.. 
220.. 


15813 

— 15818 
15813 


221. „ 

232.. 

241.. 

242... 

885... 

QAA 


15813 

.15671.  16068 
.16068 
.16068 
.15818 
.15551 


570.. 


.15566 


26CFR 

1 16076,  16214,  16408 

802....„ 16076,  16214,  16408 


.....  16156. 16233 
.16233 


1 

602.™ 

29CFR 

1825. 


...15673 


30CFR 

210 

216. 

845 


925 

31CRI 
306 


.16408 
.16408 
.16016 

.15702 


.15553 


32CFR 

390 

39CFR 

100 

162. 


.16254 


-..16255 
....  15655 


117 16292 


34CFR 

33 


200.. 
373.. 
380.. 


.15673 

.16292 
.15776 
.15776 


35CFR 

9 

36  era 

1258 


.16256 


.16257 


37CFR 

1 16413 

2- 16413 

PropoMd  RuIm: 

1 16522 

3SCRI 

21 16257 

39  cm 

1 11 16258 


40CFR 

35 

52 „. 

152 _. 


153... 
156... 
158-. 


1«2~..„ 

163 

180. 


271.. 
303- 


15820 

18281 

„.  15952 

1595^  15908 

.»..  15962,  15698 
-...15962.  15998 

15952.15998 

15998 

_.  15822-15828 
.10204 
.16086 


52„ 15703 


57 _.  15710.  16158,  16293 

435 15857 

43CFR 

2. 16128 

3180_ „ -.16408 


1 1— ™ 1 5714 

P«Me  Land  OrdMK 

6875 16289 


44CFR 

59— 
60__ 


61« 
62.. 


64„ 


65- 
70.. 
72- 


.16280 
.16289 
.16280 
.16260 
.15859 
.16260 
.16209 
.16260 


48CFR 

150 

153 


581. 


47CFR 

Ch.1. 
73 


13.- 


73.. 


80.. 


.15826 
.15820 

.15883 


.15667 
.15600 

.15572 
.16301 


,15572-15575,  15716. 

16165 

15572 


4SCFR 

301 15561 

-...15581 


304.. 
306- 


307_„_ 

313. 

315. 


.15561 
.15561 
.15561 
.15561 


330 1 5561 

332. _ — 15561 

333 1 5561 

352 15561 

5215 16280 

5252 16280 


49CFR 

1 .„... 

99 


350. 


511 

831 

1143 

1150. 


571  „ 
57&. 


113i. 


.15844 
.16414 
.15845 
.15782 
.15846 
.15849 
.15649 


.15576.15578 

16167 

16296 

16296 


1145. 

1 201 1 5579 

50CFR 

91 16344 

661 16002.  16415 

672 16129 


32. 


33L 


216-^ 
644.... 


16296 

16296 

16299 

15718 


UST  OF  PUBLIC  LAWS 

NoiR  No  public  biiiewihich 
have  become  law  were 
reoaiwod  by  the  Office  of  the 
Federal  Ra|ister  for  inclusion 
in  today's  Uet  of  PubNc 


« 
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CFRCHECKUST 


This  checkfist  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  prices,  and 

revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  arxl  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

New  units  issued  during  the  week  are  announced  on  the  back  cover  of 
the  daily  Fadaral  negleter  as  they  become  available. 
A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set. 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affect9d).  whK^  is  revised  monthly. 

The  annual  rate  for  subscriptk>n  to  all  revised  volumes  is  $595.00 
domestK.  $148.75  additional  for  foreign  maHing. 
Order  from  Superintendent  of  Documents.  Government  Printing  Office. 
Washington,  DC  20402.  Charge  orders  (VISA.  MasterCard,  CHOICE, 
or  GPO  Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk 
at  (202)  783-3238  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  Monday- 
Friday  (except  holidays). 

TMe  Prtoa      RavWonDM* 


1,2(2  RmmywI) 

3  (1987  Compaoikm  and  Parts  100  and  101) 

4 

SPartK 

1-499 

700^1199 ........... ...„......„..„......-,...—. 

$10.00 
11.00 
14.00 

-...  14.00 
15.00 

Jan.  1. 1988 

'  Jan.  1. 1988 

Jan.  1. 1988 

Jan.  1, 1988 
Jan.  1   1988 

1200-Cnd.  6  (6  Rosorved) 

11.00 

Jan  1  1988 

7Parts: 

*0-26 '. 

IS.00 

Jon  1   1988 

27-45 

11  00 

Joi  1   1988 

46-51 

52 

53-209 .: 

•210-299 

•300-399 i 

16.00 

23.00 

...-   18.00 
...-  21.00 
11.00 

J«.  1, 1988 
Jon.  1,1988 
Jon.  1, 1987 
Jon.  1, 1988 
Jan.  1   1988 

•400-699 ; 

.....  17.06 
...-  22.00 
..-.  26.00 

Jon  1   1988 

700-899 — ...„ .—..„.„ „.. 

900-999 

Jon.  1,  1988 
Jan  1    1988 

1000-1059 

1060-1 1 19 

1 120-1 199 

...»   15.00 
.....   12.00 
.....  11  00 

Jan.  1,  1988 
Jan.  1,  1988 
Jdi  1   1988 

1200-1499 

1500-1899 

1900-1939 

.....   17.00 
.....     9.50 
11.00 

Jon.  1. 1988 
Jw.  1. 1988 
Jot  1   1988 

1940-1949 .. 

...„  21.00 

Jan  1   1988 

1945-6id 

2000-M 

-.-  26.00 
6.50 

Jan.  1, 1987 
Jan  1   1988 

8 

OParts: 

1-199 

200-M 

11.00 

19.00 

17.00 

Jan.  1, 1988 

Jan.  1, 1988 
Jan  1   1988 

10  Parts: 

0-50 

.....   16.00 

Jan  1   1988 

51-199 

14.00 

Joi  1   1988 

200-399 

400-499 

SOO-bd 

.„„   13.00 

.....  13.00 

2400 

»  Jan.  1,  1987 
Jan.  1,  1988 
Jon  1   1988 

11 

12  Parts: 

1-199 

10.00 
11.00 

July  1,1988 
Jan.  1   1988 

200>-219. 

10.00 

Jan  1   1988 

220-299 

300-499 .-..- ...„ „..,.-...„..... 

•5oo-599!!!"!!Z"ZZ!!!!!!!!-"!!!!!ZZ!!!™™! 
600-&id „ 

13 

1-59 

14.00 

13.00 

18.00 

12.00 

20.00. 

.—  21.00 
..„.   19.00 

Jan.  1, 1988 
Jan.  1,  1988 
Jan.  1,  1988 
Jan.  1,  1988 
Jan.  1. 1988 

Jan.  1, 1988 
Jan.  1, 1988 

THto 

140-199 „ 9.50 

200-1199 20.00 

*1200-6id 12.00 

15  Parts: 

0-299 .: 10.00 

300-399 20.00 

400-6id 14.00 

16  Parts: 

0-149 12.00 

150-999 13.00 

1000-M - 19.00 


171 

1-199 

200-239.... 
240-M...- 

18  Parts: 

1-149 

15(^-279.... 
280-399.... 
400-M...- 


14.00 

.... — .„.— ..„ 14.00 

19.00 

15.00 

14.00 

13.00 

19  Parts: 

1-199 27.00 

200-tnd - 5.50 


201 

1-399 

400-499.. 
500-End... 


- — - 12.00 

,.......—...-... 23.00 

24.00 

21  Parts: 

1^  *'••*••  ••a**(aaaaaaaaaa*aaaaa««a**a*«*«aaaa»«a*aaa*a*****«**aaa*a*aaaaa««aa  VCa^Mv 

100-169 14.00 

170-199 16.00 

'W"A7T  aaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaa  WaifW 

300-499 26.00 

500-599 21.00 

600-799 7.00 

800-1299 „ 13.00 

1300-End 6.00 

22  Parts: 

1-299 19.00 

3a«nd 13.00 

23  16.00 


24 

0-199 14.00 

200-499 - 26.00 

509-699 9.00 

700-1699 18.00 

1700-tnd „... 12.00 

25  24.00 

26Parts: 

5  J  1.0-1.60 „ 12.00 

85 1.61-1.169 nxo 

5§  1.170-1.300 17.00 

§81.301-1.400 14.00 

881.401-1.500 21.00 

881.501-1.640 15.00 

881.641-1.850 17.00 

881.851-1.1000 -..  27.00 

881.1001-1.1400 16.00 

8811401-fed 20.00 


2-29.. 

30-39 

40-49 

50-299..., 
300-499.. 
500-599., 
600-End.., 

27  Parts: 

1-199 21.00 

200-M - 13.00 

28  23.00 


20.00 
13.00 
12.00 
14.00 
15.00 
8.00 
6.00 


Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 
Jan.1 

Jan.  1 
Jan.1 
Jan.  1 


Apr. 

V- 
Apr. 

Apr. 
Apr. 

Apr- 
Apr. 

Apr. 
Apr. 

Apr. 
Apr. 
Apr. 

Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 


Apr.  1 
Apr.l 

Apr.l 
1, 
1, 


Apr. 
Apr- 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 


Apr.l 
Apr. 
Apr 
Apr. 
Apr 
Apr. 
Apr. 
Apr 
Apr. 
Apr.l 
Apr. 
Apr. 
Apr. 
Apr. 
Apr 
•Apr 
Apr.l 


Apr.l 
Apr.l 
Jirfyl 


1988 
988 
988 

988 
987 
988 

988 

988 
988 

987 
987 
987 

1987 
987 
987 
987 

987 
987 

987 
967 
987 

987 
987 
987 
987 
987 
987 
987 
987 
987 

987 
987 
987 

987 
987 
987 
987 
987 
987 

987 
987 
987 
987 
987 
987 
987 
987 
987 
987 
987 
987 
987 
987 
987 
980 
987 

987 
987 
987 


29  Parts: 

0-99„ 

100-499. 

500-899 

900-1899 

1900-1910.- 
191 1-1925™ 

1926 

1927-bd 


......  16.00 

7.00 

24.00 

—  10.00 

28.00 

6.50 

10.00 

23.00 

30  Parte 

0-199 20.00 

200-699 8.50 

700-£nd 18.00 


311 

0-199 

200-Eiid.. 


12.00 

16.00 

32  Parts: 

1-39,  Vol  I _ 15.00 

1-39,  Vd.  I..- 19.00 

1-39,  Vd.  ■._ 18.00 

1-189 20.00 

190-399 „ ^ 23.00 

400-629 _ _ „ 21.00 

630-699 _ „ ^ 13.00 

700-799 15.00 

80e-W 16.00 

33Parts: 

1-159 27.00 

200-Eiid „ 19.00 

34  Parts: 

1-299 

300-399 .... .... 

400-010 ».««.««»•««•.•»»»,.....»....«».....„„,.• 

35 

3«Parts:  ' 

1-199 

200-M 

37 


39 

0-17 

}a-b4... 
39 

40 

1-51 

52... 


53-60-. 
61-80-... 

81-99 

100-149 

150-189 

190-399 

400-424 

425-699 

700-W 

41CtM(rtsrs: 
1, 1-1  to  1-10 


10-17. 

18,  VW.  I.  Porn  1-5.. 
18,  Vol.  I,  tats  6-19.-. 
18,  Vol.  ■,  tats  20-52 . 

19-100 

1-100 

101..- 

102-200. 
201-M... 


20.00 

11.00 

23.00 

9.00 

12.00 
19.00 
13.00 

21.00 
16.00 
13.00 

21.00 
26iX) 
24.00 
12.00 
25.00 
23.00 
18.00 
29.00 
22.00 
21.00 
27.00 

13.00 
13.00 
HM 

6.00 

4.50 
13.00 

9S0 
13.00 
13.00 
13.00 
13.00 
10.00 
23.00 
11.00 

8.50 


July  1. 1987 
Jiriy  1,1997 
July  1. 1987 
July  1,1987 
July  1,1987 
July  1,1987 
July  1,1987 
July  1, 1987 

JMy  1,1987 
Ally  1,1987 
July  1,1987 

July  1,1987 
Jbly  1,  1987 

<  July  1.1984 

<  July  1,1984 
«  July  1,1984 

July  1,  1987 
July  1,1987 
July  1, 1987 
'July  1.1986 
July  1.1997 
July  1,1997 

July  1.1987 
July  1, 1997 


Jnlyl. 
Julyl, 
Jolyl. 
Julyl. 

Julyl. 
Julyl. 
Julyl. 

Julyl. 
Julyl. 
Julyl. 

Julyl. 
Julyl. 
Jutyl. 
Julyl. 
Julyl. 
Julyl. 
Julyl. 
Julyl, 
Jdyl. 
Julyl. 
Julyl. 

•Julyl. 
*July1. 
•Julyl. 
•Julyl. 
•Julyl. 
•Julyl. 
•Julyl. 
•Julyl, 
•Julyl. 
•Julyl, 
•Julyl. 

Julyl. 

Julyl. 

Julyl. 

Julyl, 


987 
987 
1987 
987 

987 
997 
997 

997 
997 
987 

987 
1997 
1997 
997 
997 
997 
997 
997 
1997 
997 
997 

1994 

1994 

1994 

1994 

994 

994 

1994 

994 

994 

1994 


997 
997 
997 
997 


42  Parts: 

1-60 

61-399 

400-429. 
430-&id... 


nM 

5.50 

HM 

14.00 

43  Parts: 

1-999. 15.90 

1000-3999 24.00 

4000-Eiid 11.00 

44  18.00 

4SParts: 

1-199 

200-499 

500-1199 

1200-M 

49  Parts: 

1-40 


9J9 
MjOO 
14.00 

13.00 

13.00 

1M 

MM 


41-69- 
70-89- 
90-139.. 

140-155 - 12.0Q 

156-165 UM 

166-199 13.00 

200-499 19.90 

500-W 10.00 

47  Parts: 

0-19 17.00 

20-39 : 21.00 

40-69 lOOO 

70-79 17.00 

Bv-cnd. » »».»«M*M.  .•»»•.....■•■■..•••.•»•..»••. 20.00 

46  CtiBptvrK 

I  (Ptito  1—5*).. *..... «.»•»...».•...»..» M.....— » 26.00 

1  ^vCi  52— 99). ....... MMM............ M.. ...•>••»••..— ......  16.0v 

2  (tatt  201-251) 17.99 

2  (Ports  252-299) .  15.09 

3-6. 17.00 

7-M — 24.00 

15-Bid 23.00 


491 

1-99. 10.00 

109-177 25.00 

179-199 19.09 

209-399 17.90 

400-999 22.00 

1090-1199 17.90 

1200-«id 19.99 


501 

1-199 16.00 

200-599 12.00 

600-6td....- „ 14.00 

CR  Indtx  and  Fjndhgs  Aids. 27.00 

CoioplHi  1999  cm  sol 595.00 

Hir^tfifirha  CtB  riffiTnn 

nHUmiUW  UTK  tUWMli 


»(« 

(moM  as  iuuod)- 
(OMlodos  issuod)- 


125.00 

- 115.00 

.. 195.00 

195.00 

_.     3.75 


Oct.  1,1987 
Oct.  1. 1997 
Oct.  1,  1997 
Oct  1,1917 

Oct.  1. 1997 
Oct.  1.1997 
Oct.  1.1997 
Oct.  1,1997 

Oct.  1;  1997 
Oct.  1.1997 
Oct.  1. 1997 
Oct.  1, 1997 

Oct.  1. 1987 
Oct.  1. 1987 
Oct.  1. 1997 
Od.  1, 1997 
Oct.  1.  1997 
Oct.  1. 1987 
Oct.  1,1987 
Oct.  1.1997 
Oct.  1. 1987 

Oct.  1. 1997 
Oct.  1, 1997 
Oct.  1.  1997 
Oct.  1. 1987 
Oct.  1. 1997 

00. 1. 1987 
Oct.  1. 1987 
Oct.  1. 1997 
Oct.  1. 1997 
Oct.  1, 1997 
Oct.  1.1987 
Oct.  1.1997 

Oct.  1. 1907 
Oct.  1. 1987 
Oct.  1. 1997 
Oct.  1. 1997 
Oct.  1. 1997 
Oct.  1. 1997 
Oct.  1. 1997 

Oct.  1. 1987 
Oct.  1. 1997 
Oct.  1, 1987 

Joo.  1. 1987 


199S 
1997 

1999 
1999 


i  TMs  3  s  on  MMM  compMnon,  this  vowM  flM  oi  previous  vomms  shoiild  b# 
reraiMd  01 0  ptmiflMHl  reiwics  source. 

*No  aiWiAMMii  Id  *m  voImm  mtn  pramutgoMd  diirJRg  *•  ptriod  km.  1,  1987  M  Ok. 
31. 19B7.  nt  CnivolMM  iMoad  JMHory  1,  1987.  shouM  bo  lolriMd. 

' No  ■■iiidliioiii  t» IMS mtmm tmt  yrewulgGm dMrim tm  ftAtl A»r.  1, 1980teMaRli 
31, 1908.  The  CFRvduntiMoodoiiti^.  1, 1980,  iImM  bo  roMhid. 

*1lw  Jidy  1,  1985  odMM  of  33  OK  Nrti  1-189  cmMm  o  ooio  ady  lor  tats  1-39 
liihiri  I.  hr  dM  M  tMt  If  dw  IMiMO  ItpfiWn  litKWw  ta  tal»  1-49,  cMwdl  dio 
dnoai«oiuoNiiHMdosolJuly  1, 1984.  (oonhiig  dwii  pail  i. 

■No  «RM*M0li  to  ddi  MboN  w*o  piDiiiul|<i<  dMta|  dN  porW  Juty  1,  1986  to  Jnoo 
30, 1987.  ItM  OK  mImOo  iMood  OS  of  My  1, 1986,  Aoidd  bo  mriood. 

•IhoJidyl.  198So4Msoof41CRIChviin1-100eooloiMooolooolylvaMpmllo 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration.  Washington.  DC  20408,  under  the 
Federal  Register  Act  (49  Stat.  500.  as  amended:  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  J).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington.  DC  20402. 


The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  E)ocuments  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $34OJ)0  per  year,  or  $170.00  for  8  months  in  paper  form,  or 
SiaaOO  per  year,  or  $94.00  for  six  months  in  microfiche  form, 
payable  in  advance.  The  charge  for  individual  copies  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office. 
Washington.  DC  20402.  or  charge  to  your  GPO  Deposit  Account 
or  VISA  or  Mastercard. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

I 
How  To  Cite  This  Publicatioa:  Use  the  volume  number  and  the 
page  number.  Example:  52  FR  12345. 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:         Any  person  tvho  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 

WHO       The  OfRce  of  the  Federal  Register. 

WHAT:      Ft«e  puClic  briePings  (approximately  3  hour*]  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  iystem  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  Important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

WHY:        To  provide  the  public  with  access  to  infonnation 

necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


WASHINGTON,  DC 

WHEN: 

May  26;  at  9KX)  a.m. 

WHERE: 

Office  of  the  Federal  Register. 

First  Floor  Conference  Room, 

1100  L  Street  NW..  Washington.  DC 

RESERVATIONS: 

Uurice  Clark,  202-523-3517 

KANSAS  CITY,  MO 

WHEN: 

June  10;  at  9:00  a.OL 

WHERE: 

Room  147-148. 

Federal  Building, 

eoi  East  12th  Street. 

Kansas  Qty.  MO 

RESERVATIONS: 

Call  the  St.  Louis  Federal  Information 

Center 

Missouri: 

1-800-392-7711 

Kansas: 

1-800-432-2934 

NEW  YORK,  NY 

WHEN:    June  13;  at  1:00  p.m. 
WHERE:    Room  305C. 

26  Federal  Plaza. 
New  York.  NY 
RESERVATIONS:  Call  Arlene  Shapiro  or  Stephen  Colon  at 
the  New  York  Federal  Information  Center, 
212-264-4810. 


Agency  for  International  Development 

PROPOSED  RULES 

Impartiality  policy;  private  litigation  proceedings.  16559 

NOTICES 

Housing  guaranty  programs: 
Kenya, 16684 
[2  documentsj 

Agricultural  Marketing  Servlcs 

PROPOSED  RULES 
Milk  marketing  orders:   . 
'  Upper  Midwest.  16556 

Agriculture  Department 

See  also  Agricultural  Marketing  Service;  Animal  and  Plant 
Health  Inspection  Service;  Farmers  Home 
Administration;  Federal  Crop  Insurance  Corporation; 
Forest  Service 

RULES 

Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedule  and  administrative  guidelines.  16540 

Animal  and  Plant  Health  Inspection  Servic* 

RULES 

Plant-related  quarantine,  domestic: 

Varroa  mite  (honeybee  parasite),  16536 
Plant-related  quarantine,  foreign: 
.  Ethylene  dibromide;  mangoes.  16538 

Army  Department 

NOTICES 

Privacy  Act;  systems  of  records.  16575 
Centers  for  Disease  Control 

NOTICES 

Meetings: 
Vital  and  Health  Statistics  National  Committee.  16500 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 

California.  16572 
Meetings;  Sunshine  Act.  16612 

Coast  Guard 

RULES 

Drawbridge  operations: 

Maryland.  16547 
NOTICES 

Great  Lakes  Pilotage;  availability  of  report.  16610 

Commerce  Department 

See  also  International  Trade  Administration;  National 
Oceanic  and  Atmospheric  Administration;  National 
Technical  Information  Service 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
16572 
(2  documents) 


Federal  Register 

Vol.  53,  No. 

Tuesday,  May  10,  1988 


Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Egypt.  16574 
Indonesia.  16574 

Copyright  Office,  Ubrary  of  Congress 

PROPOSED  RULES 

Cable  systems: 
Cable  royalties,  underpaid;  assessment  of  interest,  16567 

Defense  Department 

See  Army  Department;  Defense  Logistics  Agency 

Defense  Logistics  Agency 

NOTICES 

Privacy  Act: 
Computer  matching  programs.  16577 

Education  Department 

NOTICES 

Grants;  availability,  etc.: 
Research  and  development  centers  program.  16578 
School  dropout  demonstration  assistance  program,  16666 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
American  Silk  Mill  et  al.  16597 
Beaumont  Co..  16598 
Oakwood/Sabine  Corp.  et  al..  16598 

Energy  Department 

See  also  Federal  Energy  Regulatory  Commission 

NOTICES 

Floodplain  and  wetlands  protection;  environmental  review 
determinations;  availability,  etc.: 
University  of  South  Carolina  John  E.  Swearingen  Center 
for  Engineering  Phase  II  project.  16578 

Environmental  Protection  Agency 

NOTICES 

Meetings: 
Science  Advisory  Board,  16586 

Equal  Employment  Opportunity  Commission 

NOTICES 

Agency  information  collection  activities  imder  0MB  review, 

16586 
Meetings;  Sunshine  Act.  16612 

Executive  Office  of  the  President 

See  Management  and  Budget  Office;  Presidential 
Documents 

Export  Administration 

See  International  Trade  Administration 

Farm  Credit  Administration 

NOTICES 

Meetings;  Sunshine  Act.  16612 
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Fanners  Home  Administration 

PROPOSED  RULES 

Program  regulations: 
Appeals  procedures;  national  appeals  staff  establishment, 
etc. 
Correction.  16615 

Federal  Bureau  of  Investigation 

NOTICES 

Meetings: 
National  Crime  Information  Center  Advisory  Policy 
Board.  16596  { 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

New  York,  16551 

Tennessee,  16551 

Texas.  16551 
PROPOSED  RULES 

Radio  stations:  table  of  assignments: 

Tennessee,  16569 

Vermont  16569 

Wisconsin.  16569 

Wyoming,  16570 
NOTICES 

Applicationa,  hearings,  determinations,  etc.: 
Daugherty,  Jay,  et  al.,  16586 


Federal  Crop  Insurance  Corporatkm 

RULES 

Crop  insurance  regulations: 

General  provisions,  etc.,  16539 
PROPOSED  RULES 

Crop  insurance  endorsements,  etc: 
Certified  seed  potato,  16554 

Federal  Deposit  insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  16612        > 
Federal  Energy  Regulatory  Commission 

RULES 

Natural  Gas  Policy  Act 
Ceiling  prices — 
Maximum  lawful  prices  and  inflation  adjustment 
factors.  16541 
NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  Hlings: 

Kentucky  Utilities  Co.  et  al..  16579 

Panda  Energy  Corp.  et  al..  16581 
Environmental  statements;  availability,  etc.: 

Pacific  Gas  &  Electric  Co.,  16581 

Rivers  Electric  Co..  Inc..  et  al.  16582 
Preliminary  pennits  surrender 

Summit  Hydropower.  16582 
Applications,  hearings,  determinations,  etc.: 

Colorado  Interstate  Gas  Co.,  16582 

El  Paso  Natural  Gas  Co..  16582 

Natural  Gas  Pipeline  Co.  of  America.  16583 

Northern  Natural  Gas  Co.,  16583, 16584 
(2  documents]  l 

Northwest  Pipeline  Corp..  16584  I 

Texas  Gas  Transmission  Corp.,  16584 

U-T  Offshore  System.  16585 

Valley  Gas  Transmission.  Inc.,  16585 

Western  Transmission  Corp.,  16585 


Federal  Highway  Administration 

PROPOSED  RULES 

Motor  carrier  safety  regulations: 
Commercial  vehicle  operators;  blood  alcohol 
concentration  standard,  16656 

Federal  Maritime  Commission 

NOTICES 

Agreements  Tiled,  etc.,  16586 
Investigations,  hearings,  petitions,  etc.: 
Puget  Sound  Tug  &  Barge  Co.,  16587 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  16613 
Federal  Railroad  Administration 

PROPOSED  RULES 
Railroad  operating  rules: 
Alcohol  and  dni^  use  control;  random  drug  testing 
program,  16640 

Federal  Reserve  System 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

16587 
Meetings;  Sunshine  Act,  16613 
Applications,  hearings,  determinations,  etc.: 

Britton  &  Koontz  Capital  Corp.  Employee  Stock 
Ownership  Stock  Bonus  Plan.  16588 

Canadian  Imperial  Bank  of  Commerce,  16588 

E.N.B.  Holding  Co..  Inc..  et  al..  16589 

Heritage  Financial  Services,  16589 

Food  and  Drug  Administration 

RULES 

Food  additives: 
Generally  recognized  as  safe  (GRAS)  classification; 

eligibility,  16544 
Irradiated  foods;  production,  processing,  and  handling 
Correction,  16615 
Human  drugs: 
Antibiotic  drugs — 
Neomycin  sulfate  for  compounding  oral  products; 
correction.  16615 
PROPOSED  RULES 
Food  additives: 
Adjuvants,  production  aids,  and  sanitizers — 
Tri8(triethylene  glycoljphosphate  as  stabilizer,  16558 
NOTICES 

Patent  extension;  regulatory  review  period  determinations: 
Prozac;  correction,  16615 

Forest  Service 

RULES 

Land  uses  and  prohibitions: 
First  Amendment  rights  of  assembly  and  free  speech, 
16548 
NOTICES 

Environmental  statements;  availability,  etc.: 
Escalante  Geological  Structure,  UT,  16571 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control;  Food  and  Drug 

Administration;  Health  Care  Financing  Administration: 
Health  Resources  and  Services  Administration;  Social 
Security  Administration  1 


Health  Care  Hnandng  Administration 
RMixs 
Medicaid: 
Cost  of  living  increases;  treatment  of  individuals  who  lose 
SSI  eligibility.  16550 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements: 
Advanced  nurse  education,  etc.;  correction.  16590 

Housing  and  UrtMui  Development  Department 

NOTICES 

Grants;  availability,  etc.: 
Neighborhood  development  demonstration  program,  16634 

Interior  Department 

See  Land  Management  Bureau;  Minerals  Management 
•    Service;  National  Park  Service;  Surface  Mining 
Reclamation  and  Enforcement  Office 

Intemational  Development  Cooperation  Agency 

See  Agency  for  Intemational  Development 

Intemational  Trade  Administration 

NOTICES 

Countervailing  duties: 

.Ceramic  tile  from  Mexico;  correction,  16572 
Machine  tools  special  issue  license;  U.S.  Taiwan 

.    arrangement,  16573 

Interstate  Commerce  Commission 

RULES 

Practice  and  procedure: 

Operating  authority;  how  to  apply;  technical  amendments 
Correction,  16552 
NOTICES 

Meetings;  Sunshine  Act.  16613 
Railroad  operation,  acquisition,  construction,  etc.: 

Southern  Railway  Co.  et  al,  16596  ^ 

Railroad  services  abandonment: 

Claremont  &  Concord  Railway  Co.,  16595 

Justice  Department 

See  Federal  Bureau  of  Investigation 

Labor  Department 

See  also  Employment  and  Training  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
16596 

Uind  Management  Bureau 

NOTICES 

Environmental  statements:  availability,  etc.: 

Birch  Creek  National  Wild  River.  AK,  16590 
Meetings: 

Idaho  Falls  District  Grazing  Advisory  Board  etc.,  16590 
Oil  and  gas  leases: 

Alabama,  16591 

Wyoming.  16591 

Library  of  Congress 

See  Copyright  Office.  Library  of  Congress 

Management  and  Budget  Office 

RULES 

Paperwork  Reduction  Act;  implementation.  16618 


Maritime  Administration 

NOTICES 

Trustees;  applicants  approved,  disapproved,  etc.: 

BT  Trust  Co.  of  California,  Nj\..  16610 
Applications,  hearings,  determinations,  etc.: 

Apex  Resources,  Inc.,  et  al,  16681 

Mine  Safety  and  Health  Federal  Review  Commission 

SeeFederal  Mine  Safety  and  Health  Review  Commission 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 
Chevron  U.S.A.  Inc.,  16593 
CNG  Producing  Co.,  16593 
Conoco  Inc.,  16593 
ODECO  Oil  &  Gas  Co.,  19594 
(2  documents) 
Outer  Continental  Shelf  operations: 
Chukchi  Sea — 
Lease  sale;  correction,  16592 

National  Highway  Traffic  Safety  Adminiatratlon 

NOTICES 

Highway  safety  programs;  breath  alcohol  testing  devices; 

Evidential  devices;  model  specifications  and  conforming 
products  list,  16610 
Meetings: 

Rulemaking,  resetirch,  and  enforcement  programs,  16611 

National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Bering  Sea  and  Aleutian  Islands  groimdfish,  16552 

NOTICES 

Rulemaking  petitions: 

Radio-Television  News  Directors  Association  et  al,  16573 
Whaling  Commission,  Intemational: 

Bowhead  whales,  16574 

National  Park  Service 

PROPOSED  RULES 

Special  regulations: 

Big  Cypress  National  Preserve,  FL,  16561 
NOTICES 
National  Register  of  Historic  Places: 

Pending  nominations — 
Alabama  et  al,  16594 

National  Science  Foundation 

NOTICES 

Grants;  availability,  etc.: 
Young  scholars  projects,  16599  ' 

National  Technical  Information  Service 

NOTICES 

Patent  licenses,  exclusive: 
Stanford  University,  16574 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Georgia  Power  Co.  et  al,  16603 
Meetings;  Sunshine  Act,  16613 
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Applications,  hearings,  determinations,  eta: 
Pennsylvania  Power  &  Light  Co.,  16604 
Washington  Public  Power  Supply  System,  16604, 16605 
(2  documents) 


Offic*  of  Management  and  Budget 

See  Management  and  Budget  Office 

Personnel  Management  Office 

RULES 

Retirement: 
Federal  Employees  Retirement  System — 
Death  benefits;  annual  pay  computation  for  less  than 
full-time  employees,  16535 
PROPOSCO  RULES 

Absence  and  leave: 
Annual  leave  forfeiture;  agency  offlcial  designation  for 
approval,  16554 

Presidential  Documents 

PROCLAMAHONS 

Special  observances: 

Safe  Boating  Week.  National  (Proc.  5815),  16689 
EXECUTIVE  ORDERS 

Foreign  relations,  administration:  amendments  to  Executive 
order  12163  (EO  12639),  16691  | 

President's  Commission  on  White  House  Fellowships 

NOTICES 
Meetings,  16606 

PubNc  Health  Service 

See  Centers  for  Disease  Control;  Food  and  Drug 
Administration:  Health  Resources  and  Services 
Administration 

I 

Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Sunshine  Act,  16614 

Self-regulatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange,  Inc.,  16606 
-  National  Association  of  Securities  Dealers,  Inc.,  16606 

New  York  Stock  Exchange,  Inc.,  16608 

Social  Security  Administration 

RULES 

Supplemental  security  income: 
Excess  resources;  adjustment  or  recovery  waiver,  16542 
Medicaid  eligibility  determinations 
Correction.  16615 


i 


Surface  Mining  Reclamation  and  Enforcement  Offico 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions:       » 
Indiana,  16560 


Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 

Agreements 

I 
Transportation  Department 
See  also  Coast  Guard:  Federal  Highway  Administration: 

Federal  Railroad  Administration;  Maritime 

Administration;  National  Highway  Traf^c  Safety 

Administration 


NOTICES 

Aviation  proceedings: 
Hearings,  etc. — 
Brazil  cargo  charter  allocation  procedures,  16609 
Japan  charter  authorization  proceeding,  16610 

Treasury  Department 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
16611 

White  House  FeNowsMps,  President's  Commission 

See  President's  Commission  on  White^  House  Fellowships 


Separate  Parts  In  This  Issue 

Part  II 

Office  of  Management  and  Budget.  16618 

Part  III 

Department  of  Housing  and  Urban  Development,  16634 

Part  IV 

Department  of  Transportation,  Federal  Railroad 
Administration,  16640 

PartV 

Department  of  Transportation,  Federal  Highway 
Administration,  16656 

Part  VI 

Department  of  Education,  16666 

Part  VII 

Department  of  Transportation,  Maritime  Administration, 
16681 

Part  VIII  ( 

International  Development  Cooperation  Agency,  Agency  for 
International  Development,  16684 

Part  IX 

The  President,  16689 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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OFFICE  OF  PERSONNEL 

MANAGEMENT 

5  CFR  Parte  841  and  843 

Federal  Employeea  neMrereent 
System;  Annual  Pay  Computetion  for 
Less  Than  Fitf-Thne  Employaes 

aqency:  Office  of  Personnel 

Management. 

action:  Interim  rule  with  request  for 

comments. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  interim 
rules  and  requesting  comments  on  the 
rules  to  provide  a  methodology  for 
computing  the  amount  of  the  basic 
employee  death  benefit  under  the 
Federal  Employees  Retirement  System 
(FERS)  Act  of  1986  for  employees  whose 
tour  of  duty  is  less  than  full  time.  These 
rules  define  "final  annual  rate  of  pay"  as 
used  in  computing  the  basic  employee 
death  benefit  and  require  agencies  to 
certify  sufficient  information  to  permit 
OPM  to  compute  the  "final  annual  rate 
of  pay"  for  employees  whose  tour  of 
duty  is  less  than  full  time. 
date:  Interim  rules  effective  May  10, 
1988;  comments  must  be  received  on  or 
before  July  11. 1968. 
ADDRESS:  Send  comments  to  Reginald 
M.  Jones,  Jr.,  Assistant  Director  of 
Retirement  and  Insurance  Policy; 
Retirement  and  Insurance  Group;  Office 
of  Pfersonnel  Management;  P.O.  Box  57; 
Washington,  DC  20044;  or  deliver  to 
Ot^.  Room  4351. 1900  E  Street.  NW.. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  L  Siegelman.  (202)  632-4682. 
SUPPLEMENTARY  INFORMATION:  The 
FERS  Act  of  1986.  Pub.  L  99-335,  created 
a  new  retirement  system  for  Federal 
employees.  On  June  17, 1987,  OPM 
published  (52  FR  23013)  final  rules 
implementing  the  death  benefits  and 
employee  refund  provisions  of  FERS. 


Section  8442(b]  of  title  5,  United 
States  Code,  provides  for  payment  of  a 
lump-sum  benefit  to  the  widow  or 
widower  of  a  deceased  employee.  The 
rules  refer  to  this  benefit  as  the  basic 
employee  death  benefit.  The  benefit  is 
equal  to  50  percent  of  the  employee's 
final  annual  rate  of  basic  pay  (or  of 
average  pay,  if  higher),  plus  $15,000. 
which  is  increased  by  cost-of-living 
adjustments.  This  amendment  clarifies 
the  computation  of  the  final  cmnual  rate 
of  basic  pay  for  the  purpose  in  the  case 
of  an  employee  with  a  less  than  full-time 
tour  of  duty. 

For  a  part-time  (regularly  scheduled) 
employee,  the  final  aimual  rate  of  pay 
will  be  the  basic  pay,  at  the  rate  in 
effect  immediately  before  the 
employee's  death,  that  is  applicable  to 
the  employee's  tour  of  duty  (or,  if  higher, 
the  hours  in  a  basic  pay  status)  in  a  52- 
week  work  year.  For  example,  a  part- 
time  employee  who,  at  the  time  of  his 
death,  was  being  paid  at  the  annual  rate 
of  $30,000,  but  whose  tour  of  duty  was 
20  hours  a  week,  would  have  a  final 
annual  pay  rate  of  $15,000  for  purposes 
of  the  lump-sum  survivor  benefit 
However,  if  the  same  employee  actually 
earned  basic  pay  during  1144  hotirs 
(averaging  22  hours  per  week)  in  the  52- 
week  work  year,  the  final  annual  rate  of 
basic  pay  would  be  $16,500. 

To  determine  the  final  annual  pay  rate 
of  an  intermittent  (not  regularly 
scheduled]  employee,  the  employee's 
final  hourly  rate  of  pay  will  be 
multiplied  by  the  number  of  hours  he  or 
she  worked  at  basic  pay  rates  (up  to  full 
time)  in  the  52-week  work  year 
immediately  preceding  the  end  of  the 
last  pay  period  the  employee  was  in  a 
pay  status.  Intermittent  employees  do 
not  have  a  regularly  scheduled  tour  of 
duty  and  normally  work  fewer  hours 
than  full-time  employees.  However, 
these  employees  have  a  reasonable 
expectation  that  they  would  have 
received  some  level  of  income  if  they 
could  have  continued  in  Federal  service. 
Therefore,  we  have  arrived  at  this 
method  of  looking  back  at  the  preceding 
52-week  period  to  equitably  calculate 
the  individual's  final  annual  rate  of  pay 
for  the  purposes  of  lump-sum  siurivor 
benefit. 

Under  section  553  (b)(3)(B)  and  (d)(3) 
of  title  5,  United  States  Code.  I  find  that 
good  reason  exists  for  waiving  the 
general  notice  of  proposed  rulemaking 
and  to  make  these  amendments 


effective  in  less  than  30  days.  These 
rules  are  effective  immediately  to 
prevent  harm  to  persons  entitled  to 
benefits  under  this  part.  Delaying 
rulemaking  would  be  contrary  to  the 
public  interest  as  expressed  in  FERS 
because  such  a  delay  could  require 
delayed  payments  to  survivors  of 
employees  who  die  while  covered  by 
FERS. 

E.0. 12291.  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  the  regulation  will  only  affect 
Federal  agencies  and  retirement 
payments  to  retired  Government 
employees,  spouses,  and  former 
spouses. 

list  of  Subjects  in  5  CFR  Parts  841  and 
843 

Administrative  practice  and 
procedure.  Claims,  Disability  benefits, 
Firefighters,  Government  employees. 
Income  taxes.  Law  enforcement  officers. 
Pensions,  Retirement. 

U.S.  Office  of  Personnel  Management 
Constance  Homer. 

Director. 

Accordingly,  OPM  is  amending  Title  5. 
Code  of  Federal  Regulations,  as  follows: 

PART  841— FEDERAL  EMPLOYEES' 
RETIREMENT  SYSTEM— GENERAL 
ADMINISTRATION 

1.  The  authority  citation  for  Part  841 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  6461:  {  841.108  also 
issued  under  5  U.S.C  552a. 

2.  In  §  841.504  by  adding  paragraph  (i) 
to  read  as  follows: 

Subpart  E— Employee  Deductions  aiNl 
Gov«mment  Contributions 


S  841.504    Agency  rMponalbiracs. 


(i)  Upon  the  death  of  an  employee 
whose  tour  of  duty  is  less  than  full  time, 
the  employing  agency  must  certify  to 
OPM— 
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(1)  The  number  of  hours  that  the 
employee  was  entitled  to  basic  pay 
(whether  in  a  duty  or  paid-leave  status) 
in  the  52-week  work  year  immediately 
preceding  the  end  of  the  last  pay  period 
in  which  the  employee  was  in  a  pay 
status:  and 

(2)  If  the  employee's  tour  of  duty  ^laa 
part  time  (regularly  scheduled),  the 
number  of  hours  of  work  in  the 
employee's  tour  of  duty. 

PART  843— FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM— DEATH 
BENEFITS  AND  EMPLOYEE  REFUNDS 

3.  The  authority  citation  for  Part  843 
continues  to  read  as  Follows:  j 

Authority:  5  U.S.C.  8461:  SS  e43.2(».  843.208. 
and  843.208  also  issued  under  5  U.S.C.  8424; 
S  843J0e  also  issued  under  S  U.S.C.  8442: 
i  843.408  also  issued  under  5  U.S.C  8441. 

4.  In  §  843.102.  by  adding  a  definition 
of  "final  annual  rate  of  basic  pay"  to 
read  as  follows: 

SutHMrt  A— General  Provisions 


9843.102    Definitions. 

***** 

"Final  annual  rate  of  basic  pay" 
means  the  basic  pay  that  an  employee 
or  Member  would  receive  in  a  year  at 
the  current  rate  of  pay.  A  pay  rate  other 
than  an  annual  salary  is  converted  to  an 
annual  rate  by  multiplying  the 
prescril>ed  rate  by  the  number  of  pay 
units  in  a  52-week  work  year.  i 

(a)  The  annual  pay  of  a  part-time  I 
(regularly  scheduled)  employee  is  tlie 
product  of  the  employee's  final  houriy 
rate  of  pay  and  the  higher  of — 

(1)  The  number  of  hours  that  the 
employee  was  entitled  to  basic  pay 
whether  in  a  duty  or  paid  leave  stattis 
(not  to  exceed  2000  for  Postal  employees 
or  2080  for  non-postal  employees)  in  the 
52-week  work  year  immediately 
preceding  the  end  of  the  last  pay  period 
in  which  the  employee  was  in  a  pay 
status:  or 

(2)  The  nimiber  of  hours  in  the 
employee's  regularly  scheduled  tour  of 
duty  in  a  52-week  work  year. 

(b)  The  annual  pay  of  an  intermittent 
(not  regularly  scheduled)  employee  is 
the  product  of  the  employee's  final 
hourly  rate  of  pay  and  the  number  of 
hours  that  the  employee  was  entitled  to 
basic  pay  whether  in  a  duty  or  paid 
leave  status  (not  to  exceed  2000  for 
Postal  employees  or  2080  for  non-Postal 
employees)  in  the  52-week  work  year 
immediately  preceding  the  end  of  the 
last  pay  period  in  which  the  employee 
was  in  a  pay  status. 

(c)  If  the  part-time  or  intermittent 
employee's  current  appointment  began 


less  than  52  weelis  prior  to  the  end  of 
the  last  pay  period  in  which  the 
employee  was  in  a  pay  status,  the 
number  of  hours  that  the  employee  was 
entitled  to  basic  pay  is  computed  by 
multiplying  the  number  of  hours  that  the 
employee  was  paid  basic  pay  by  a 
fraction  whose  numerator  is  52  and 
whose  denominator  is  the  number  of 
weeks  between  the  date  of  appointment 
and  the  end  of  the  last  pay  period  in 

which  the  employee  was  in  a  pay  status. 

***** 

(FR  Doc  88-10388  Filed  5-9-m  8:45  am] 
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DEPARTMENT  OF  AQRICULTURE 

Animal  and  Plant  Healtti  Inspection 
Service 

7CFRPart301 
[Dodcet  No.  8S-082] 

Revocation  of  Varroa  Mite  Quarantine 

agency:  Animal  and  Plaqt  Health 
Inspection  Service,  USDA. 
action:  Interim  rule. 

summary:  We  are  amending  the 
"Domestic  Quarantine  Notices"  by 
removing  the  regulations  issued  in  the 
"Varroa  mite"  interim  rule  on  April  6, 
1988.  This  action  rescinds  the  federal 
quarantine  of  areas  in  which  Varroa 
mites  have  been  found  and  the 
restrictions  on  interstate  movements  of 
various  articles  (including  honeybees, 
hives,  and  associated  articles  and 
means  of  conveyance)  from  those  areas. 
We  are  taking  this  action  because  the 
Varroa  mite  quarantine  is  not  effectively 
preventing  interstate  spread  of  Varroa 
mite  and  is  causing  economics 
dislocations. 

DATES:  Interim  rule  effective  May  6, 
1988.  Consideration  will  be  given  only  to 
comments  postmaiked  or  received  on  or 
before  July  11, 198& 
addresses:  Send  an  original  and  three 
copies  of  written  comments  to  APHIS, 
USDA.  Room  1143,  South  Building.  P.O. 
Box  96464,  Washington.  DC  20090-6464. 
Specifically  refer  to  Docket  No.  86-082. 
The  public  may  review  comments 
received  on  this  and  other  dockets  in 
Room  1141  of  the  South  Building.  14th 
Street  at  Independence  Avenue  SW.. 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

FOR  PURTMER  INFORMATION  CONTACT! 

Eddie  W.  Elder,  Chief  Operations 
Officer,  Domestic  and  Emergency 
Operations,  Plant  Protection  and 
Quarantine,  APHIS,  USDA,  Room  660, 


Federal  Building.  6505  Belcrest  Road. 
Hyatteville,  MD  20782.  301-436-«365. 
SUPFLEMOITARY  INFORMATION:  The 

Varroa  mite.  Varroa  jacobaoni ' 
(Oudemans),  is  a  parasite  of  honeybees. 
Varroa  mites  invade  hives,  weakening 
the  honeybees  in  the  colonies  they  infest 
and  reducing  their  ability  to  pollinate 
plants  or  produce  honey.  Varroa  mites 
can  multiply  quickly  without  attracting  a 
beekeeper's  attention  until  serious 
damage  has  been  done. 

Until  September  1987.  the  Varroa  mite 
had  not  been  found  in  the  United  States. 
Since  then,  when  the  first  Varroa  mite 
infestation  was  reported  in  Wisconsin, 
Varroa  mite  infestations  have  been 
confirmed  in  12  additional  states: 
Florida,  Illinois,  Maine,  Michigan. 
Mississippi.  Nebraslca.  New  Yoric  Ohio, 
Pennsylvania.  South  Carolina,  South 
Dakota,  and  Washington. 

In  an  interim  rule  effective  on  April  0^ 
1968.  and  published  in  the  Federal 
Register  on  April  11. 1988  (53  FR  1182S- 
11830,  Docket  No.  87-140).  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  established  "Subpart— Varroa 
Mite"  (S9  301.92  dirough  301.92-10, 
referred  to  below  as  the  regulations)  in  7 
CFR  Part  301.  These  regulations 
quarantine  the  13  states  in  which  Varroa 
mite  infestations  have  been  found  and 
restrict  the  interstate  movement  of 
regulated  articles  from  quarantined 
areas.  (Effective  April  27, 1988,  the 
quarantined  areas  in  two  of  these  states, 
Mississippi  and  Washington,  were 
reduced  to  include  only  specified  parts 
of  these  states  rather  than  the  entire 
states  (53  FR  15654-15656,  May  3, 1988).) 

Regulated  articles  include,  among 
other  things,  live  honeybees,  combs  with 
brood  cells,  and  hives  and  the  hive 
.  equipment,  storage  and  shipping 
containers,  and  vehicles  used  in 
apiaries.  With  very  limited  exceptions 
(SS  301.02-4  (b)  and  (c)),  a  regulated 
article  may  be  moved  interstate  fr.om  a 
quarantined  area  only  if  a  certificate,  for 
a  regulated  {urticle  other  than  a  hive,  or  a 
limited  permit,  for  a  hive,  is  issued  in 
accordance  with  S  301.92-5  by  an 
inspector  or  a  "complier"  (a  person  who 
has  entered  into  a  compliance 
agreement  with  Plant  I^tection  and 
Quarantine  in  which  that  person  agrees 
to  comply  with  the  regulations) 
(S  301.92-4(a)).  Under  S  301.92-5,  an 
inspector  or  a  complier  may  only  issue  a 
certificate  or  a  limited  permit  upon 
determining  that  the  regulated  article 
has  been  treated  in  accordance  with 
S  301.92-10,  which  requires  fluvalinate 
treatments  for  queen  honeybee  cages, 
packaged  honeybees,  and  liives,  and  the 
application  of  steam  to  the  surface  areas 
of  other  regulated  articles. 


When  we  developed  the  interim  rule, 
we  believed  that  a  regulatory  program 
based  on  issuance  Of  certificates  and 
limited  permits  for  interstate  movements 
of  treated  regulated  articles  would  be 
effective  in  containing  the  interstate 
spread  of  Varroa  mites  without 
needlessly  preventing  honeybees  and 
other  regulated  articles  from  being 
moved  out  of  quarantined  areas. 
However,  since  that  time  we  have 
received  information  from  AWflS 
personnel  administering  the  interim  rule, 
state  govenmients,  beelwepers,  growers, 
and  researchers  that  has  caused  us  to 
conclude  that  the  regulatory  program 
established  by  the  interim  rule  is  not  the 
appropriate  mechanism  for  achieving 
this  goal.  Instead  we  have  determined 
that  by  rescinding  the  Varroa  mite 
interim  rule  and  worlcing  with  state 
governments  and  with  beekeepers  and 
other  affected  persons,  we  are  nuue 
likely  to  prevent  the  serious  economic 
losses  in  the  agricultural  sector  titat 
could  result  if  adequate  hooeybee 
populations  are  not  available  on  a 
timely  liasis.  The  reasons  for  this  action 
are  discussed  below. 

State  Needs  aAd  Natule  iof  AffiBcted 
Persons 

There  is  great  variety  in  the  roles 
honeybees  play  in  the  agricultural 
economy  of  various  states.  Some  states 
have  large  and  relatively  stable 
populations  of  commercial  honeybees 
maintained  year-round  for  honey 
production,  witii  little  commercial 
movement  of  honeybees  to  and  from  the 
state.  In  some  states,  large  numbers  of 
honeybees  are  brought  in  for  short 
periods  each  year  for  the  purpose  of 
pollinating  crops.  Some  states  maintain 
large  numbers  of  hives  that  are  shipped 
to  other  states  for  pollination  purposes 
during  spring.  Large  numbers  of 
beehives  are  shipped  to  several 
southern  states  each  winter  from  states 
where  honeybees  could  not  survive  the 
winter. 

The  role  honeybees  play  in  the 
agriculture  of  a  state,  and  particularly 
the  type  and  number  of  honeybee 
movements  to  and  from  the  state, 
determines  the  nature  and  scope  of  any 
risk  the  state  faces  from  Varroa  mite 
infestation  and  the  procedures  best 
suited  for  controlling  potential  harm  to 
agricultural  production  as  a  result  of 
Varroa  mite  in  that  state.  The  uniform 
federal  regulatory  program  established 
by  the  Varroa  mite  interim  rule  is  not 
responsive  to  these  differences  between 
states  and  can  supersede  attempts  by 
state  governments  to  tailor  regulatory 
controls  to  meet  their  needs.  We  believe 
that  it  is  limiting  the  policymaking 
discretion  of  the  states  to  deal  with  a 


problem  for  which  uniform  federal 
requirements  are  proving  to  be 
inappropriate. 

"Hie  beekeeping  industry  is  an  unusual 
sector  of  the  agricultural  economy,  due 
in  part  to  the  commercial  movement 
patterns  of  beehives  and  packaged  bees. 
The  movement  of  beehives  pretients  the 
greatest  risk  of  spreading  Varroa  mite, 
followed  by  movement  of  packaged 
honeybees.  (The  majority  of  honeybees 
moved  interstate  are  in  hives  and,  as 
indicated  in  tiie  Varroa  mite  interim  rule 
(53  FR  11827),  research  has  not 
confirmed  100  percent  effectiveness  of 
treatment  of  hives.  Thousands  of 
honeybees  are  also  moved  in  packages 
and.  as  indicated  below,  the  matericd 
required  to  treat  packaged  bees  is  not 
available.)  A  be^ive  may  be  moved 
interstate  several  times  a  year,  with 
short  stays  in  some  states  and  longer 
stays  in  other  states,  for  reasons  relating 
'  to  honey  production,  pollination,  and 
survival  of  the  bees  throi^  the  winter 
season. 

Depending  on  the  states  involved,  the 
Varroa  mite  interim  rule  could  require 
issuance  of  a  limited  permit,  based  on 
treatment,  prior  to  each  of  tihese 
interstate  movements.  Treating  a 
beehive  takes  21  days,  which  is  longer 
than  most  beehives  are  scheduled  to 
stay  in  a  state  where  they  are  moved  for 
pollination  purposes.  Also,  each 
treatment, disrupts  normal  hive 
operations,  which  may  reduce  honey 
production  and  may  cause  the  bees  in 
the  hive  to  swarm  and  leave  the  hive. 

Survey  Data  on  Presence  of  Vanoa 
Mites 

A  regulatory  program  to  prevent  the 
interstate  spread  of  Varroa  mites 
requires  that  accurate  and  complete 
surveys  be  conducted  to  identify  areas 
in  which  Varroa  mites  are  present. 
When  we  developed  the  interim  rule,  we 
anticipated  that  adequate  resources  to 
conduct  the  necessary  surveys  would  be 
available  during  the  initial 
implementation  period.  However,  the 
necessary  resources  have  not  been 
available,  in  part  because  APHIS  and 
state  personnel  must  devote  a 
significant  portion  of  their  time  to 
carrying  out  provisions  of  the  interim 
rule,  as  explained  below.  Therefore, 
accurate  and  complete  surveys  have  not 
been  conducted  in  many  states,  and 
APHIS  does  not  currently  have 
sufficient  information  to  identify  all 
states  or  areas  in  which  Varroa  mites 
are  present. 

Limited  APHIS  and  State  Resources 

APHIS  and  state  resources  are  not 
sufficient  to  fully  administer  the 
requirements  of  the  Varroa  mite  interim 


rule.  As  described  above,  the 
commercial  movement  patterns  of 
beehives  are  such  that  they  frequently 
are  moved  interstate  several  times  a 
year.  The  mechanism  the  Varroa  mite 
interim  rale  provides  for  regulation  of 
interstate  movement,  relying  as  it  does 
on  issuance  of  certificates  and  limited 
permits  based  on  treatment,  ismore 
suited  to  agricultural  products  that  are 
only  moved  interstate  once  or 
infrequendy.  In  particular,  the  limited 
permit  procedure  has  proven  to  be 
inappropriate  for  movements  of  hives 
with  honeybees  from  a  southern  state 
through  multiple  northeastern  states  in 
succession,  with  a  one-  to  two-week 
stay  in  each  state,  followed  by 
movement  to  a  second  southern  state. 
This  is  a  realistic  pattern  of  movement 
for  many  beehives,  especially  during  the 
spring  season.  Notwithstanding 
compliance  agreements  which  allow 
persons  other  than  inspectors  to  issue 
certificates  and  limited  permits,  this 
represents  a  huge  commitment  of  the 
services  of  inspectors,  due  to  the 
hundreds  of  thousands  of  hives  and 
other  regulated  articles  that  move 
interstate.  Also,  the  majority  of 
movements  occur  during  short  periods  in 
the  spring  and  fall,  rather  than  evenly 
throughout  the  year,  and  this  intensifies 
the  demand  for  inspector  services  at 
these  times  beyond  the  limits  of  APHIS 
and  state  resources. 

Moreover,  we  have  concluded  that  the 
APHIS  and  state  resources  which  are 
available  can  be  more  effectively 
expended  on  other  approaches  to 
Varroa  mite  control.  State  resources 
may  be  better  expended  on  the 
application  of  Varroa  mite  controls  that 
are  tailored  to  the  honeybee  movement 
needs  and  patterns  of  the  particular 
state,  and  APHIS  resources  may  be 
better  expended  to  coordinate  state  and 
industry  containment  activities. 

Problems  %vith  Treatment  for  Packaged 
Honeyl>ee8 

Another  problem  that  has  developed 
since  issuance  of  the  Varroa  mite 
interim  rule  is  the  lack  of  adequate 
materials  for  performing  certain 
treatments  required  by  the  rule.  In 
particular,  the  manufacturer  of  the  2V4 
percent  fluvalinate  strips  required  for 
treatment  of  packaged  honeybees  has 
not  yet  placed  these  strips  on  the  market 
and  apparentiy  will  not  be  able  to  do  so 
in  the  near  future.  Nor  is  there  any 
alternative  source  of  these  strips.  Lack 
of  these  fluvalinate  strips  has  made  it 
impossible  to  comply  with  the 
requirement  for  treatment  of  packaged 
honeybees  prior  to  interstate  movement 
from  quarantined  areas.  The  result  is  an 
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incentive  to  ship  honeybees  without  any 
controls  because  beekeepers  cannot 
meet  the  federal  requirements;  whereas 
if  the  Varroa  mite  interim  rule  is 
revoked,  they  could  be  moved  under 
alternative  state  controls  that  would 
provide  some  protection  against  spread 
of  Varroa  mite.  In  addition,  recent  test 
results  have  prompted  the  Agricultural 
Research  Service  to  question  its 
recommendation  of  fluvalinate  as  an 
effective  treatment  for  certincation  of 
packaged  honeybees  as  free  of  Varroa 
mite. 

Summary 

In  summary,  we  have  determined  that 
the  requirements  of  the  Varroa  mite 
interim  rule  are  counterproductive 
because  it  may  result  in  serious  losses 
through  reduced  crop  and  honey 
yields — the  very  damage  that  this 
regulatory  program  was  designed  to 
prevent.  We  have  also  determined  that 
in  view  of  the  time  frames  and  other 
agricultural  practices  involved  in  the 
utilization  of  migratory  honeybees,  the 
Varroa  mite  interm  rule  is  not 
appropriate  or  workable.  Therefore,  we 
are  amending  7  CFR  Part  301  by 
removing  "Subpart — Varroa  Mite", 
SS  301.92  through  301.92-10. 

Interim  Rule 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service 
determined  that  an  emergency  situation 
existed  and.  therefore,  quarantined  13 
states  and  restricted  the  interstate 
movement  of  regulated  articles  from 
quarantined  areas,  without  prior  notice 
and  opportunity  for  public  comment, 
based  on  the  presence  of  Varroa  mites 
in  those  states  (i.e.,  infestations)  in  order 
to  contain  the  interstate  spread  of 
Varroa  mite  infestation  to  states  which 
have  not  been  found  to  be  infested.  As 
discussed  above,  this  regulatory 
program  has  not  proven  to  be  an 
effective  and  enforceable  approach  to 
addressing  the  problem  that  prompted 
its  establishment.  Moreover,  issuing  a 
proposal  to  rescind  the  Varroa  mite 
interim  rule  of  April  6, 1988,  would  delay 
final  action  until  well  past  spring,  the 
period  during  which  interstate 
movement  of  hives  for  crop  pollination 
is  greatest,  and  present  a  continuing 
incentive  for  noncompliance,  with 
attendant  harm  to  agriculture  and 
dislocations  in  the  marketplace  and  in 
government  programs. 

For  these  reasons  and  because  this 
rule  relieves  regulatory  restrictions,  we 
fmd  that  giving  advance  notice  and 
public  procedure  is  impracticable, 
contrary  to  the  public  interest,  and 
unnecessary.  Therefore,  there  is  good 
cause  under  5  U.S.C.  553  for  making  this 


interim  rule  effective  upon  signature. 
We  will  consider  comments  postmarked 
or  received  within  60  days  of  publication 
of  this  interim  rule  in  the  Federal 
Register.  Any  amendn  ents  we  make  to 
this  interim  rule  as  a  result  of  these 
comments  will  be  published  in  the 
Federal  Register  as  soon  as  possible 
after  the  close  of  the  comment  period. 

Execudve  Order  12291  and  Regulatory 
Flexibility  Act 

An  emergency  situation  has  made  it 
impracticable  for  the  Animal  and  Plant 
Health  Inspection  Service  to  follow  the 
procediues  of  Executive  Order  12291  for 
this  interim  rule  and  also  has  made 
compliance  with  section  603  and  timely 
compliance  with  section  604  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  603 
and  604)  impracticable.  We  need  to  take 
immediate  action  to  rescind  the  Varroa 
mite  interim  rule  so  that  APHIS  and 
state  resources  can  be  employed  in 
other,  more  productive  efforts  to  contain 
the  spread  of  Varroa  mite.  If  we 
determine  that  rescinding  the  Varroa 
mite  interim  rule  has  a  signiHcant 
economic  impact  on  a  substantial 
number  of  small  entities,  we  will  issue  a 
Final  Regulatory  Impact  Analysis 
pursuant  to  section  804  of  the  Act 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.) 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  (See  7  CFR  3015.  Subpart  V.) 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Honeybees, 
Plant  diseases.  Plant  pests,  Plants 
(Agriculture),  Quarantine, 
Transportation,  Varroa  mite. 

PART  301— DOIMESnC  QUARANTINE 
NOTICES 

Accordingly.  7  CFR  Part  301  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  ISObb.  150dd.  ISOee. 
ISOff:  161, 162, 164-167,  and  2280;  7  CFR  il7. 
2.51.  and  371.2(c). 


§§301.92—301.92-10    (Sui)part) 
[Removed] 

2.  Part  301  is  amended  by  removing 
"Subpart— Varroa  Mite",  SS  301.92 
through  301.92-10. 

Done  in  Washington,  DC,  this  eth  day  of 
May.  198a 
James  W.  GkMser. 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
[FR  Doc.  88-10405  Filed  5-0-88: 8:45  ami 
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7  CFR  Part  319 

[Docket  Na88-0M] 

Ethylene  Dittromlde;  Mangoes 

aoency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Affirmation  of  interim  rule. 

SUMMARv:  We  are  affirming  without 
change  an  interim  rule  that  amended  the 
fhiits  and  vegetables  regulations  by 
removing  provisions  that  allowed 
mangoes  to  be  fumigated  with  ethylene 
dibromide  as  a  condition-of-entiy 
treatment  before  being  imported  into  the 
United  States.  Because  of  action  taken 
by  the  Environmental  Protection 
Agency,  ethylene  dibromide  may  no 
longef-  be  used  to  treat  mangoes. 

EFFECnVE  DATE  June  9, 1988. 

FOR  nnrrMCR  inforhution  contact; 

Mr.  F.E.  Cooper,  Senior  Operations 
Officer.  PPQ.  APHIS,  USDA.  Room  670, 
Federal  Building.  6505  Belcrest  Road, 
Hyattsville.  MD  20782,  301-436-8248. 
SUPPLEMENTARY  INFORMATKMT. 

Background 

The  regulations  in  7  CFR  319.56, 
entitled  "Subpart — Fruits  and 
Vegetables"  (and  referred  to  below  as 
the  regulations)  regidate  the  importation 
of  fhiits  and  vegetables  into  the  United 
States. 

In  an  interim  rule  published  in  the 
Federal  Register  and  effective  December 
14, 1987  (52  FR  47372-47373,  Docket 
Number  87-141),  we  amended  the 
regulations  by  removing  provisions  in 
S§  319.56-2h  and  319.5&-2i  that  allowed 
mangoes  to  be  fumigated  with  ethylene 
dibromide  as  a  con^tion-of-entry 
treatment  before  being  imported  into  the 
United  States.  This  was  done  because 
the  Environmental  Protection  Agency 
banned  ethylene  dibromide  as  a 
condition-of-entry  treatment  for 
mangoes  imported  into  the  United 
States. 

We  did  not  receive  any  comments, 
which  were  required  to  be  postmarked 
or  received  on  or  before  February  12, 


1988.  The  facts  presented  in  the  interim 
rule  still  provide  a  basis  for  this  rule. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

This  dociunent  merely  reflects  that 
because  of  action  taken  by  the 
Environmental  Protection  Agency, 
ethylene  dibromide  may  no  longer  be 
used  as  a  condition-of-entry  treatment 
for  the  importation  of  mangoes  into  the 
United  States.  For  this  reason,  no 
analysis  of  this  action  has  been  made 
under  the  Regulatory  Flexibility  Act. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.]. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental- 
consultation  with  state  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 

List  of  Subjects  in  7  CFR  Fart  319 

Agricultural  commodities,  Imports, 
Mangoes,  Plant  diseases.  Plant  pests, 
Plants  (Agriculture).  Quarantine, 
Transportation. 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  7  CFR  Part  319  and 
that  was  published  at  52  FR  47372-47373 
on  December  14. 1987. 


Authwity:  7  U.S.C  ISOdd,  150ee,  150f5 151- 
167: 7  CFR  2.17, 2.51,  and  371.2(c). 

Done  at  Washington.  DC,  this  4th  day  of 
May  1988. 

Jamm  W.  Gloaser, 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

[FR  Doc.  88-10380  Filed  5-9-88: 8:45  am] 

BIUJNO  CODE  3410-34-M 

Federal  Crop  Insurance  Corporation 
7  CFR  Part  401 
[Amdt  Na  24;  Doc  Na  5572SI 
General  Crop  Insurance  Regulations 

agency:  Federal  Crop  Insurance 
Corporation.  USDA. 

ACnoN:  Interim  rule  with  request  for 
comment. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401),  effective  for  the  1988  and 
succeeding  crop  years,  by  clarifying  the 
intent  of  FCIC  with  respect  to  not 
insuring  any  acreage  upon  which  a 
second  crop  is  harvested  within  the 
same  crop  year.  The  intent  of  this  rule  is 
to  remove  a  perceived  restriction  in 
some  areas  of  the  country  in  which  two 
different  crops  are  harvested  from  the 
same  acreage  during  the  same  crop  year 
as  a  normal  practice,  yet  because  of  the 
language  in  die  policy,  producers  infer 
that  a  restriction  is  imposed  on 
insurance  for  the  second  crop. 
dates:  Effective  date:  May  10, 1988. 
Comment  date:  Written  comments, 
data,  and  opinions  on  this  interim  rule 
must  be  submitted  not  later  than  July  11. 
1988,  to  be  sure  of  consideration. 

ADDRESS:  Written  comments  should  be 
sent  to  the  Office  of  the  Manager,  Room 
4090,  South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  July  1, 1991. 

John  Marshall,  Manager,  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 


(a)  An  aimual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

On  Thursday,  July  30. 1987,  FCIC 
published  a  final  rule  in  the  Federal 
Register  at  52  FR  28443,  providing  tiie 
regulations  for  insuring  crops  under  the 
General  Crop  Insurance  Policy. 

Section  2.e.(9)  of  the  General  Crop 
Insurance  Policy  (7  CFR  401.&2.e.(9)) 
provides  that  FCIC  will  not  insiue  any 
acreage  *  *  *  "(0)f  a  second  crop 
following  any  crop  (insured  or 
uninsured]  harvested  in  the  same  crop 
year  unless  specifically  permitted  by  the 
crop  endorsement  or  the  actuarial 
table." 

The  intent  of  this  section  was  to 
disallow  insurance  on  a  second  crop  of 
the  same  crop  from  the  same  acreage 
within  the  same  crop  year  because  of 
lowered  yields  and  other  problems 
inherent  in  this  type  of  farming,  unless 
that  practice  was  specifically  permitted 
by  the  endorsement  or  the  actuarial 
table.  This  type  of  double  cropping  is 
allowed  on  a  limited  number  of  certain 
crops. 

The  language  in  this  section  is 
perceived  by  some  as  not  permitting  (for 
example]  grain  sorghum  following  wheat 
on  the  same  acreage  in  the  same  crop 
year,  when  this  type  of  farming  is  an 
accepted  and  successful  practice  in  the 
country.  However,  it  is  an  accepted 
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practice  in  certaia  sections  of  tlie 
couatry  far  a  producer  to  plast  ttro  I 
di^erent  crops  oo  the  same  acrea^ 
ynthtn  the  same  cn^  year  especiaiiy  in 
those  areas  where  fall-planted  crops  are 
costonary. 

In  order  to  clarify  dns  KCtiaa.  FCIC 
has  determined  that  the  word  "any"  in 
the  first  line  of  this  section  should  be 
removed  and  the  wofds  "the  same"  j 
should  be  substituted  therefor.  This  I 
constitutes  the  only  change  necessary. 

John  Marshall,  Manager.  FCIC.  has 
detennioed  that  an  emeigency  sitaation 
exists  which  warrants  pubbcation  of 
this  rule  without  the  custosiaiy  public 
comment  period  before  puUicatkn  | 
because  crop  insurance  is  presently' 
being  sold,  and  those  who  perceived  this 
section  as  predading  insarance 
coverage  on  a  second  and  difEerent  crop 
on  the  same  acreage  in  the  sasw  crop 
year  need  to  be  advised  that  such 
insurance  is  permitted  and  availaUe  as 
quickly  as  possible. 

Written  oorameats  are  solicited  by 
FCIC  for  €0  (fays  foQoiring  publication 
of  this  rule  in  die  Federal  Register. 
Written  comments,  data,  and  opinions 
on  the  rule  should  be  sent  to  Peter  F. 
Cole.  Secretary.  Office  of  the  Manager, 
Federal  Crop  Insarance  Corporation. 
Room  4090,  South  Building,  U.S. 
Department  of  Agriculture.  Washington, 
DC  20250. 

All  comments  received  pursuant  to 
this  notice  will  be  available  for  public 
inspection  and  copying  in  the  Office  of 
the  Manner  at  the  above  address, 
durii\g  regular  business  hours,  Monday 
through  Friday. 

This  rule  will  be  scheduled  for  review 
so  that  any  amendment  made  necessary 
by  public  comment  may  be  published  in 
the  Federal  Re^^ster  as  quickly  as 
possible. 

list  of  Siibfecis  IB  7  CFR  Part  «W 

Crop  insurance.  Reinsurance 
agreement.  Standards  for  appro vaL 

Interim  Rule 

Acoordingiy,  pursuant  to  tlw  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1501  et  seq), 
the  Federal  Crop  Insurance  Corporation 
amends  the  General  Crop  Insarance 
Regolatioos  (7  CFR  Part  400),  effective 
for  the  1988  and  snooeeding  contrac 
years,  in  the  following  instances: 

PART  401— GlENERAL  CROP 
INSURANCE  neOULATIOMS 

1.  The  authority  citation  for  7  CFI 
Part  401  continues  to  read  as  follows; 


Autecity:  Sees.  9N.  SM,  Pab.  L.  7»^4S8,  52 
Stat.  73, 77  «>  aaended  (7  U.S.C  1506, 1516), 

2. 7  CFR  Part  401,  General  Crop 
Insurance  Regulations,  is  amended  in 
the  policy  in  S  401.8(d)  under  "Terms 
and  Conditions'*  by  revising  paragraph 
2.e.(9)  to  read  as  follows: 


§401J   The  appHcatkm  and  poMcy. 

•        •        •        •        • 

2.  Crop  acreage,  and  share  insured. 

***** 

e.  We  do  not  iaiarc  may  acreage: 


(9)  Of  a  Moand  crap  isilowiog  the  aame 
crop  (insured  or  uninsured)  harvested  in  the 
same  crop  y«ar  «nleH  specifically  permitted 
by  the  crop  endorsemeat  or  tiie  actuarial 
table: 
***** 

Done  in  Washington,  DC,  on  May  2, 1988. 
JonD  VAaislisIi. 

Manager.  Federal  Crap  Insarance 
Corporation. 
[FR  Doc.  88-l!)2r6  Filed  5-9-88;  8:45  am] 

BIUJNQ  C006  3410-OS-U 


Office  of  Inspector  Genet  el 

7  cm  Part  2620 

AwaHabUtty  of  Intormation  to  the  Pubic 

:  Office  of  inspector  General, 


USDA. 

action:  Fmal  rule. 


SUMINARy:  The  Office  of  Inspector 
General  amends  its  regulatioas  relating 
to  the  availafaihty  of  infonnatian  to  the 
public  to  reflect  revisions  in  the 
Departmeat  of  Agriculture's  regulations 
(7  CFR  Part  1)  in^leaaenting  the 
Freedom  of  Infoiraatioa  Act.  Revisions 
to  those  regulatioas  are  the  result  of 
public  and  odier  comments  and  are 
intended  to  darify  the  guidelines  for 
assisting  the  p'bl'r  in  obtaining  access 
to  Department  records  and  for  accessing 
fees.  The  Department's  revised 
regulatioDs  were  published  in  die 
Federal  Reg^ter  on  December  31, 1987. 
at  52  FR  49383. 

EFFECTIVE  OATE  May  10.  1988. 
FOR  Fl«TNCR  WFOBMATION  CONTACR 
Dianne  Drew,  Assistant  inspector 
General  for  Adrainistraiioa.  Office  of 
Inspector  General,  US.  Department  of 
Agriculture.  Washington  DC  20250  (202- 
447-6915). 

suppiasEimynr  mpomumott  Una  rule 
relates  to  internal  agency  management 
Iteiefore.  pwsttant  to  5  U.&C  K3.  it  is 


fimmd  apon  good  cause  that  notice  and 
other  pablic  procedures  with  respect 
thereto  are  unnecessary  and  contrary  to 
the  public  interest,  and  good  cause  is 
found  for  making  this  rule  effective  less 
than  30  days  after  publication  in  the 
Federal  Re^ster.  F^nrther.  since  ftdB  rule 
relates  to  internal  agency  management, 
it  is  exempt  from  the  provisions  of 
Executive  Order  12291.  Lastly,  this 
action  is  not  a  rule  as  deHned  in  Pub.  L 
96-354,  the  Regulatory  Flexibility  Act, 
and  thus  is  exempt  from  the  provisions 
of  that  Act. 

List  of  Subfeds  in  7  CFR  Pert  Z82B 

Freedom  of  Information. 
Accordingly,  Part  2820  is  revised  aa 
follows: 

PART  2620— AVAlLABILrrr  OF 
INFORMATION  TO  THE  PUBUC 

Sec 

2620.1  General  stateaunt 

2520.2  Aiblic  intpection  and  oopjnng. 
28203  KeqwsU. 

2620.4  Denials. 

2620.5  Appeals. 

Authority:  5  U.S.C.  3MaadSS2.S  VSX:. 
^*- 

§  2820.1    General  statsment 

This  part  is  issued  in  eocordance  with, 
and  subject  to.  the  regulations  of  the 
Secretary  of  Agriculture  {  1.1  through 
S  1.23  [and  Appendix  A  thereto)  of  this 
title,  implementing  the  Freedom  of 
Information  Act.  5  U.S.C.  552,  and 
governs  the  availability  of  records  of  the 
Office  of  Inspector  General  (OiG)  to  the 
public  upon  request 

§  2620.2    Pul)tic  inspection  and  copytng. 

5  U.S.C.  522(a)(2)  requires  that  certain 
materials  be  made  available  for  public 
inspection  and  copyiig,  and  Aat  a 
current  index  of  these  materids  be 
published  quarledy  or  otherwise  made 
available.  OIG  does  not  maintain  any 
materials  withm  the  scope  of  these 
requirements. 

§2620.3    Rsqussts. 

(a)  Requests  for  OIG  records  should 
be  in  writing  in  accordance  with  §  1.6(a) 
of  this  title  and  addressed  to  (he 
Assistant  Inspector  General  for 
Administration  (AIG/AD),  Office  of 
Inspector  General,  U.S.  Department  of 
Agriculture.  Washii^on.  DC  2025a  The 
above  official  is  hereby  delegated 
authority  to  make  determinations 
regarding  such  requests  in  accordance 
with  i  La(aX3)  of  dn  title. 


■  (b)  Requests  should  be  reasonably 
specific  in  identifying  the  record 
requested  and  should  include  the  name, 
address,  and  telephone  number  of  the 
requester. 

'  (c)  Available  records  may  be 
inspected  and  copied  in  the  office  of  the 
AIG/AD.  from  8:00  a.m.  to  4:30  p.m., 
local  time  on  regular  working  days  or 
may  be  obtained  by  mail.  Copies  will  be 
provided  upon  payment  of  applicable 
fees,  unless  waived  or  reduced,  in 
accordance  with  the  Department's  fee 
schedule  as  set  forth  in  Appendix  A  to 
Part  1  of  this  title. 

§2620.4    Denials.    . 

If  the  AIG/AD  determines  that  a 
requested  record  is  exempt  from 
mandatory  disclosure  and  that 
discretionary  release  would  be 
improper,  the  AIG/AD  shall  give  written 
notice  of  denial  in  accordance  with 
§  1.8(a)  of  this  title. 

§2620.5    Appeals. 

The  denial  of  a  requested  record  may 
be  appealed  in  accordance  with  §  1.6(e] 
of  this  title.  Appeals  shall  be  addressed 
to  the  Inspector  General,  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250.  The  Inspector  General  will 
give  prompt  notice  of  the  determination 
concerning  an  appeal  in  accordance 
with  S  1.8(d]  of  this  title. 
Robert  W.  Beuley. 
Inspector  General. 

•  Date:  April  29, 1968. 
[FR  Doc.  88-10302  Filed  5-0-88:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  271 

[Docket  No.  RM80-53] 

Publication  of  Prescribed  Maximum 
Lawful  Prices  Under  the  Natural  Gas 
Policy  Act  of  1978 

AQENCY:  Federal  Energy  Regulatory 

Commission.  DOE. 

action:  Order  of  the  Director,  OPPR. 

summary:  Pursuant  to  the  authority 
delegated  by  18  CFR  357.307(1),  the 
Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  revises  and 
publishes  the  maximum  lawful  prices 
prescribed  under  Title  I  of  the  Natural 
Gas  Policy  Act  (NGPA)  for  the  months 
of  May,  June,  and  July,  1988.  Section 
101(b)(6)  of  the  NGPA  requires  that  tiie 
Commission  compute  and  publish  the 
maximum  lawful  prices  before  the 
beginning  of  each  month  for  which  the 
figures  apply. 

EFFECTIVE  DATE:  May  1, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Richard  P.  O'Neill,  Director,  OPPR,  (202) 
357-8500. 

Order  of  the  Director.  OPPR 

Issued  April  26, 1988. 

Section  101(b)(6)  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA)  requires  that 
the  Commission  compute  and  make 
available  niaximum  lavsrful  prices  and 
inflation  adjustments  prescribed  in  Title 
I  of  the  NGPA  before  the  begining  of  any 
month  for  which  such  figures  apply. 

Pursuant  to  this  requirement  and 
§  375.307(1)  of  the  Commission's 

Table  i.— Natural  Gas  Ceiung  Prices 

lOther  Ttuui  NGPA  S§  104  and  106(a)] 


regulations,  which  delegates  the 
publication  of  such  prices  and  inflation 
adjustments  to  the  Director  of  the  Office 
of  Pipeline  and  Producer  Regulation,  the 
maximum  lawful  prices  for  the  months 
of  May,  Jime,  and  July,  1988,  are  issued 
by  the  publication  of  the  price  tables  for 
the  applicable  quarter.  Pricing  tables  are 
found  in  S  271.101(a)  of  the 
Commission's  regulations.  Table  I  of 
S  271.101(a]  specifies  the  maximum 
lawful  prices  for  gas  subject  to  NGPA 
sections  102. 103(b)(1),  105(b)(3), 
106(b)(1)(B),  107(c)(5).  108  and  109.  Table 
II  of  S  271.101(a)  specifies  the  maximum 
lawrful  prices  for  sections  104  and  106(a) 
of  the  NGPA.  Table  III  of  5  271.102(c) 
contains  the  inflation  adjustment 
factors.  The  maximum  lawful  prices  and 
the  inflation  adjustment  factors  for  the 
periods  prior  to  February,  1988  are  found 
in  the  tables  in  §9  271.101  and  271.102. 

List  of  Subjects  in  18  CFR  Part  271 

Natural  gas. 
Richard  P.  O'ONeill. 

Director,  Office  of  Pipeline  and  Producer 
Regulation. 

PART  271— (AMENDED] 

1.  The  authority  citation  for  Part  271 
continues  to  read  as  follows: 

Authority:  Department  of  Energy 
Organization  Act,  42  U.S.C.  7101  et  seq.; 
Natural  Gas  Policy  Act  of  1978, 15  U.S.C. 
3301-3432:  Administrative  Procedure  Act,  5 
U.S.C.  553. 


§271.101    [Amended] 

2.  Section  271.101(a)  is  amended  by 
inserting  the  maximum  lawful  prices  for 
May.  June,  and  July,  1988,  in  Tables  I 
and  II  as  follows: 


Sut>- 

part  of 

part 

271 


B.. 
0.. 
E.. 
F.. 

<?•• 
H.. 
I.... 


Maximum  lawful  price  per  MMBtu  for  deliveries  in— 


NGPA 
section 


102 

103(b)(1) 

105(b)(3) 

106(b).  1(B).. 

107(cK5) 

108 

109 


Category  of  gas 


New  natural  gas,  certain  OCS  Gas  ' 

New  onstKjre  production  wells* 

Intrastate  existing  contracts 

Alternative  maximum  lawful  price  for  certain  intrastate  rollover  gas* ... 

Gas  produced  from  tigtit  formations  stripper  gas 

Stripper  ga* 

Not  ottierwise  covered  * „. 


May  1968 


$4872 
3.283 
4.722 
1.877 
6.566 
5.217 
2.719 


June  1968 


$4,896 
3.290 
4.743 
1.881 
6.580 
5.245 
2.725 


July  1968 


S4.924 
3.297 
4.765 
1.885 
6.594 
5.273 
2.731 


■  Commerwlng  Jartuary  1.  1985.  ttie  price  of  natural  gas  finally  determined  to  be  new  natural  gas  under  section  102(c)  was  deregulated.  (See  Part  272  of  ttte 
Commisaion's  regulations.) 

*  Conwnencing  January  1.  1985.  and  July  1,  1967.  tfie  price  of  some  natural  gas  finaRy  determined  to  t>e  natural  gas  produced  from  a  new,  or^snore  production 
well  uTKler  section  103  was  deregulated.  (See  Part  272  of  ttw  commission's  regulations.)  Thus,  for  all  months  succeeding  June  1987  put>lication  of  a  maximum  lawful 
price  per  MMBtu  under  NGPA  section  103(b)(2)  is  discontinued. 

*  Section  271.602(a)  provides  tluit  for  certain  gas  sold  under  an  intrastate  rollover  contract  the  maximum  lawful  price  is  tt>e  higher  ol  the  price  paid  under  the 
expired  contract  adjusted  for  inflation  or  an  alternative  Maximum  Lawful  Price  specified  in  this  Tat>le.  TNs  alternative  Maximum  Lawful  Price  for  each  month  appears 
in  Itiis  row  of  Table  L  Commertdng  January  1,  1965,  tt>e  price  of  some  Intrastate  rollover  gas  was  deregulated.  (See  Part  272  of  tfte  Commission's  reguiatiorw.) 

*  Ttw  maximum  lawful  price  for  tight  formation  gas  in  the  lesser  of  tfie  nMOtiatad  contract  price  of  200%  of  ttte  price  spedfied  in  Subpart  C  of  Part  271.  The 
rrtaximum  lawful  price  for  tight  formation  gas  applies  on  or  after  July  16, 1979.  (See  {  271.70SafXt  i  271.704.) 
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Table  II— Natural  Gas  Ceiung  Prices:  NGPA  §S  104  and  106(a) 

[Sut«)«t  D.  PmI  271} 
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Mawnum  la«»«ul  price  per  MMBtu  for  (MNoita 

■  made  in— 

CMagwyolnakmgM 

Tn»cf«to 

sr  oonlnct 

May  1968 

June  1988 

JulyUSS 

Pf>tt-147'  g«^ 

<^— M  fMndiMwr 

— .................. 

S2.71S 

1.757 

JBS4 

■    15 

.654 
.620 

.575 

SC72S 

£S01 
1.781 
^MIW 

.992 

7m 

jBSI 

.770 

.855 
.621 

.576 
342 

S2.731 

<ft7?  1<)7'1  ftianniMn  fM          ,  . 

2306 

1.765 

int4F<fta(«  BoHffvw  s))iff                           

1.012 

R^ptaowmnl  cofilrsct  gss  or  VBOonpMioci  gas  - 

SnaMprodmar.. 

, 1 

1.295 
J83 

F)mwnin-> 

9n^m6ucm 

.656 

Certain  PflnnitfT  Ranin  ^pt                                ........ 

• 

.553 
.772 

Carlain  Hnr'  j  "      *  '   jm 



.882 

.772 

[mw'pmkieK 

.656 

'^eTi*f  -      •    •■     -    -  _. 

•tor  10-7-«e. 

.622 

.577 

(JL-..^..    Li.  ffl-T  • 

/^  pTNlUfWV    

343 

in  terms  of  dotlare  par  Mcf , 


3.  Section  271.102(cJ  is  amended  by 
inserting  the  inflation  adjustment  for  the 
months  of  May,  June,  and  )idy,  198B,  in 
Table  III  as  follows: 


$271,102    [AnMndMll 


(c)  • 
Ti 


ABLE  W— INHAIXM  AaibSTMENT 


Monfta«dei«ery1seB 

F«Elartoy 

«»Wchprye 

inaiwi  M 

May 

1.0O214 

.km* 

"  : ""_ 

140214 

.Iiiiy 

108214 

[FR  Doc.  88-10162  Filed  5-9-88;  «:45  amj 

aaUNG  CODE  <717-01-4I 


DEPARTMENT  OF  HEALTH  AND 

rlwHIHn  «9CimwC9 

Sooiai  Security  AdnMitntion 

2eCFRPart4«« 

(R«a.  Na  161 

SmpplemeatBi  Security  Incoine  for  the 
Aged,  Bund,  and  DIsaMad;  Waiver^ 
Ad|uatniaiit  of  Recovery    Exceaa 


wUch  oiended  sectioa  \93Hh)  of  the 
Social  Security  Act  (the  Act)  by 
providiae  dnt  if  any  overpayment  to  an 
indhndoal  (or  an  individual  and  Us  or 
her  spouse)  is  attributable  solely  to  the 
ownership  or  possession  by  such 
individual  (and  spouse  if  any)  of 
waoTces  kaving  a  valoe  which  exceeds 
the  applicable  resource  limits  specified 
in  section  1611(a)  of  the  Act  by  $50.00  or 
less,  such  indiridnal  (and  sponse  if  any] 
shall  be  deemed  to  have  been  widioat 
fault  in  connection  widi  the 
ovcipayent  and  no  adiastaient  or 
recowBcy  riiall  be  made,  mdess  such 
incfividaal  (and  spouse  if  any) 
kaowia#y  and  wflifaUy  failed  to  report 
the  vakeoflteresonices  aocaately 
and  tinely.  Section  2B13  was  efifiBCtrve 
October  1,1M4. 

EFFECnvc  iNKtv:  Tliese  rules  are 
effective  May  10, 1988. 


:  Social  Security  Administration, 
HHS. 

acnOH:  Final  rules. 


:  bi  these  regulations,  we  are 
implementing  section  2013  of  Pub.  L.  98- 
369,  the  Deficit  Reduction  Act  of  1984, 


FOB  FURTHER  ByOBaUTIOH  CONTACT: 

Lawrence  V.  Ondar,  3-4-4  Operations 

Building.  6401  Secaiity  Booitrrsrd, 
Baltimore.  MD  21235.  (301)  594-7458. 

SUPPLEMENTARY  INFOMMTIOM:  Section 
1831{bKl)  of  the  Act  specifies  that  when 
more  than  the  correct  amount  of 
supplemental  security  income  (SSI) 
benefits  has  been  paid  with  respect  to 
any  individuaL  proper  sdfustment  or 
recovery  shall  be  made  by  appropriate 
adjustments  in  future  paynnnts  to  such 
individual  or  by  recovery  from  such 
individual  or  liis  or  her  eli^ble  spouse 
(or  by  recovery  from  the  estate  of 
either),  lliis  section  also  mandates  that 
the  Secretary  shall  make  such  provision 
as  is  appiopiiate  (or  waiver  of 
overpajnnents. 

Present  ragidations  implementing 
section  ie31(b](l)  permit  waiver  of 


racovecy  of  an  overpayment.  bufoiUy  if 
the  requirenients  of  f  4iaS50  (Waiver  of 

adjustment  or  recovery — when 
applicable)  are  met.  Section  416.550 
requires  a  determination  tlMt: 

(a)  Hie  overpaid  inxlividua]  was 
without  fault  in  connection  with  an 
overpayment,  and 

(b)  Adjustanent  or  recovery  of  such 
overpayment  would  either 

(1)  Deieet  the  purpose  of  tide  XVL  or 
(2]  fie  agaiaat  eqidty  or  food 

consciefice.  or 
(3)  Impede  efficient  or  efiective 

administration  of  title  XVI  due  to  the 

small  amount  involved. 

Section  2613  of  Pub.  L  98-369,  enacted 
July  18, 1984  and  effective  Octaber  1, 
1984,  aaunds  section  1«310>)  of  die  Act 
by  providing  that  if  any  oveqiayment 
with  respect  to  an  individual  (or  an 
individual  and  his  or  her  spouse)  is 
attributable  solely  to  the  ownership  or 
possession  by  the  individual  (and 
spouse  if  any),  of  resources  having  a 
value  which  exceeds  the  applicable 
dollar  figure  specified  in  section  1611(a) 
of  the  Act  by  SSOOO  or  less,  such 
individual  (aiul  spouse  if  any)  shall  be 
deemed  to  have  been  without  fault  in 
connectioa  snth  the  ovetpayment,  and 
no  ad}a*tn»at  or  recovery  shall  be 
made,  unless  the  Secretary  determines 
that  the  failure  of  sndi  nidividnal  (and 
spouse  if  any)  to  report  the  value  of  his/ 
her  resouices  accurately  and  timely  was 
knowing  and  willful 

For  puiposes  of  this  final  rale 
"  owner sMp  or  possession  of  resources" 
would  include  any  resmuces  deemed  to 
the  indivadual  in  accordance  with  20 
CFR  416.1202.  Ilie  purpose  of  this 
.  statutory  provision  is  to  waive  .recovery 


of  overpayments  resulting  from  small, 
inadvertent  excesses  in  resources.  It  is 
consistent  with  the  legislative  purpose 
to  apply  the  provision  to  resources 
deemed  to  the  claimant  When  resources 
are  "deemed",  the  claimant  is  in  effect, 
considered  to  possess  them  for 
eligibility  purposes,  and  suffers  the 
same  adverse  consequences  if  they  rise 
slighdy  over  the  limit 

We  will  consider  the  failure  to  report 
to  be  knowing  and  willful  and  the 
overpaid  recipient  therefore  to  be  at 
fault  if  the  evidence  clearly  shows  that 
the  overpaid  recipient  was  fully  aware 
of  the  requirements  of  the  law  and  of  the 
excess  resources  and  chose  to  conceal 
them.  A  finding  of  fault  will  preclude 
'application  of  the  waiver.  GeneraUy,  we 
will  consider  the  recipient  to  be  at  fault 
if  he/she  is  overpaid  because  of  excess 
resources  of  $50  or  less  more  than  once. 

This  final  rule  adds  a  new  §  416.556  to 
incorporate  the  statutory  requirements 
of  section  2613  of  Pub.  L  98-369. 

This  final  rule  also  revises 
§§  416.S50(b)(21  and  416.554  to  reflect  a 
technical  correction  in  the  statutory 
language  made  by  section  2863(g)(ll)(A) 
of  Pub.  L  98-369.  This  technical 
correction  revised  the  phrase  in  section 
1631(b)(1)  of  the  Act— "equity  or  good 
conscience"  to  "equity  and  good 
•conscience."  This  tet^nical  change  does 
not  change  the  way  we  apply  this 
waiver  rule. 

Comments 

These  rules  were  published  as  a 
Notice  of  Proposed  Rulemaking  (NHIM) 
at  51  FR  28026  on  July  18, 1986.  We 
received  a  total  of  11  comments.  Two 
comments  endorsed  the  proposed  rules 
but  took  issue  with  a  matter  not 
pertinent  to  the  NPRM.  The  other  nine 
comments  objected  to  the  definition  of 
"willful  and  knowing"  in  the  proposed 
§  416.556(b)  (1)  and  (2).  Several 
comments  also  noted  exception  to  the 
proposed  nde  in  S  416.5S6(b)(3)  that  an 
individual  will  be  found  to  be  at  fault  if 
the  individual  incurred  a  similar 
overpayment  in  the  past  and  received  an 
explanation  and  instructions  at  die  time 
of  the  overpayment 

After  careful  consideration,  we  have 
revised  the  definition  of  "willful  and 
knowing"  in  i  416.5S6(b)  and  have 
removed  the  phrase  "should  have 
known."  We  have  also  revised  the  nde 
'  formerly  proposed  for  S  416.S56(b)(3) 
which  now  provides  that  an  individual 
will  generally  be  found  to  be  at  fault 
when  the  evidence  shows  the  individual 
incurred  a  similar  overpayment  in  the 
past  and  received  an  explanation  and 
instructions  at  the  time  of  the  previous 
overpayment  Such  a  situation  would 
occur  when  adjustment  or  recovery  was 


waived  under  the  section  2613  provision 
and  the  individual  subsequently 
incurred  another  overpayment  due  to 
resources  that  exceed  the  limit  by  $50  or 
less.  The  legislative  history  of  section 
2613  of  Pub.  L.  98-389,  R  Rep.  No.  96- 
861, 98di  Cong.,  2d  Sess.  1389, 1390 
(1984),  could  be  interpreted  to  indicate 
that  an  individual  should  not  benefit 
from  section  2813  in  more  than  one 
instance.  However,  the  statute  does  not 
automatically  limit  its  applicability  to 
the  first  overpayment.  Therefore,  while 
we  expect  that  in  most  cases  the 
application  of  the  waiver  to  subsequent 
overpayments  vrill  be  limited  because 
we  will  clearly  explain  the  individual's 
reporting  responsibility  and 
consequences  of  not  reporting  at  the 
time  of  the  first  overpayment,  this 
regulation  does  allow  for  some 
situations  where  a  waiver  could  be 
granted  more  than  once.  In  determining 
whether  we  will  waive  adjustment  of 
recovery  imder  this  provision  for 
subsequent  overpayments,  we  will 
consider  all  aspects  of  the  case.  We 
have  modified  the  rule  in  response  to  the 
comments  to  make  this  clear. 

Regulatory  Procedures 

Executive  Order  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  it  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  and  will  not  cause  increases  in 
costs  or  prices.  Hie  cost  of  implementing 
these  regulations  will  be  negligible. 
Therefore,  a  regulatory  impact  analysis 
is  not  required. 

Paperwork  Reduction  Act 

These  regulations  do  not  impose 
recordkeeping  or  reporting  requirements 
on  the  public. 

Regulatory  Flexibility  Act 

We  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  this  nde  affects  only 
individuals.  Therefore,  a  regulatory 
flexibffity  analysis  as  provided  in  Pub.  L. 
96-354,  the  Regulatory  Flexibility  Act  is 
not  required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.807.  Supplemental  Security 
Income  program.) 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure:  Aged:  Blind;  Disability 
benefits;  Public  assistance  programs: 
Supplemental  Security  Income  (SSI). 


Dated:  March  9, 1988. 
Dorcas  R.  Hardy, 
Commissioner  of  Social  Security. 

Approved:  April  4, 1988. 
OtisR.Bowen. 
Secretary  of  Health  and  Human  Services. 

Subpart  E  of  Part  416  of  Chapter  m  of 
Tide  20  of  die  Code  of  Federal 
Regulations  is  amended  to  read  as 
follows: 

PART  416-(AMENDED] 

1.  The  authority  citation  for  Subpart  E 
is  revised  to  read  as  follows: 

Aulfaoittr  Sees.  1102. 1801. 1602. 1811(c). 
and  1831  (a),  (b).  (d).  and  (g)  of  die  Social 
Security  Act  42  U.S.C  1302. 1381. 1381a. 
1382(c).  and  1383  (a),  (b).  (d).  and  (g):  sea 
12113(b)  of  Pub.  L  90-272. 100  SUL  288. 

2.  In  Part  416.  Subpart  E. 

S  416.550(b)(2)  is  revised  to  read  as 
follows: 

§416.560    Waiver  of  ad|u8«mont  or 
recovery    wttsn  appNcaMs. 

*        •        •        *        * 

(b)  *  *  • 

(2)  Be  against  equity  and  good 
conscience,  or 


3.  In  Part  416.  subpart  E.  {  416.554  is 
revised  to  read  as  follows: 

§416.554  Waivsrotadlustmanter 
recovery— against  equity  and  good 
conscience. 

Waiver  of  adjustment  or  recovery  of 
an  overpayment  is  proper  when  the 
person  on  whose  behalf  waiver  is  being 
considered  is  without  fault  as  defined  in 
S  416.552,  and  adjustment  or  recovery 
would  be  against  equity  and  good 
conscience.  Adjustment  or  recovery  is 
considered  to  be  inequitable  and 
contrary  to  good  conscience  when  such 
person,  in  reliance  on  such  payments  or 
no  notice  that  such  payment  would  be 
made,  relinquished  a  valuable  right  or 
changed  his  position  for  the  worse.  In 
making  such  a  decision,  the  individual's 
financial  circumstances  are  not 
considered. 

Example  1:  Upon  being  notified  that  he  was 
eligible  for  supplemental  security  income 
payments,  an  individual  signed  a  lease  on  an 
apartment  renting  for  $15  a  month  more  than 
the  room  he  had  previously  occupied.  It  was 
subsequently  found  diat  eUgitrility  for  the 
payment  should  not  have  been  established.  In 
such  a  case  recovery  would  be  considered 
against  equity  and  good  conscience. 

Example  Z  An  individual  fails  to  take 
advantage  of  a  private  or  organisation 
charity,  relying  instead  on  the  award  of 
supplemental  security  income  payments  to 
support  himself.  It  was  subsequently  found 
that  the  money  was  improperiy  paid. 
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Recovery  would  be  considered  against  equity 
and  good  conscience. 


4.  In  Part  416,  Subpart  E.  a  new 
S  416.556  is  added  to  read  as  follows: 

§416.556    Waivw  Of  adlustinent  or 
racovmy— countaM*  rvsourcM  in  excaM 
of  ttM  imits  pr«*crib«d  hi  S  416.1205  by  $50 
orios*. 

(a)  If  any  overpayment  with  respect  to 
an  individual  (or  an  individual  and  his 
or  her  spouse  if  any)  is  attributable 
solely  to  the  ownership  or  possession  by 
the  individual  (and  spouse  if  any]  of 
countable  resources  having  a  value 
which  exceeds  the  applicable  doUarj 
figure  specified  in  S  416.1205  by  an  | 
amount  of  $50.00  or  less,  including  those 
resources  deemed  to  an  individual  iQ 
accordance  with  S  416.1202,  such     J 
individual  (and  spouse  if  any]  shall  be 
deemed  to  have  been  without  fault  in 
connection  with  the  overpayment,  and 
waiver  of  adjustment  or  recovery  will  be 
made,  unless  the  failure  to  report  the 
value  of  the  excess  resources  correctly 
and  in  a  timely  manner  was  willful  and 
knowing. 

(b)  Failure  to  report  the  excess 
resources  correctly  and  in  a  timely 
manner  will  be  considered  to  be  willful 
and  knowing  and  the  individual  will  be 
found  to  be  at  fault  when  the  evidence 
clearly  shows  the  individual  (and 
spouse  if  any]  was  fully  aware  of  the 
requirements  of  the  law  and  of  the 
excess  resources  and  chose  to  conceal 
these  resources.  AA/hen  an  individual 
inciured  a  similar  overpayment  in  the 
past  and  received  an  explanation  and 
instructions  at  the  time  of  the  previous 
overpayment,  we  will  generally  find  the 
individual  to  be  at  fault.  However,  in 
determining  whether  the  individual  is  at 
fault,  we  will  consider  all  aspects  of  the 
current  and  prior  overpayment 
situations,  and  where  we  determine  the 
individual  is  not  at  fault,  we  will  waive 
adjustment  or  recovery  of  the 
subsequent  overpayment. 

[FR  Doc.  66-10353  Filed  5-9-68: 8:45  am] 
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Food  and  Drug  Administration 

21  CFR  Part  170 

(Ooeitel  Na  84N-00M] 

Ellgit)ility  for  CiassiflcatkMt  of  Food 
Substancas  as  Generaiiy  Recognized 
as  Safe  j 

agency:  Food  and  Drug  Administradon. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA]  is  amending  its 
regulations  to  recognize  that  a  substance 


that  was  used  in  food  prior  to  1958  can 
be  shown  to  be  generally  recognized  as 
safe  (GRAS]  through  experience  based 
on  its  common  use  in  food  outside,  as 
well  as  in.  the  United  States.  This  action 
responds  to  a  court  decision  that 
declared  invalid  an  agency  regulation 
that  had  restricted  the  experience  that 
could  provide  the  basis  for  general 
recognition  of  safety  to  experience  in 
the  United  States.  This  action  also 
delineates  the  proof  needed  to  establish 
that  a  substance  is  GRAS  on. the  basis  of 
its  foreign  use. 
date:  Effective  June  9, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Lawrence  J.  Lin.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-334],  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204.  202-426-8950. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

In  the  Federal  Register  of  July  2, 1985 
(50  FR  27294],  FDA  published  a  proposal 
to  revise  its  procedural  regulations  to 
establish  that  a  substance  in  use  before 
1958  may  be  eligible  for  GRAS  status 
based  upon  its  history  of  use  in  food 
outside  of  the  United  States.  The  agency 
proposed  to  revise  the  definitions  of 
"common  use  in  food"  in  §  170.3(f)]  (21 
CFR  170.3(f))  so  that  it  would  no  longer 
stipulate  that  the  history  of  consumption 
of  the  substance  must  have  occurred 
only  in  the  United  States.  The  agency 
also  proposed  to  add  a  new  paragraph 
(c](2]  to  S  170.30  that  specifies  the 
information  that  would  be  required  to 
establish  that  a  substance  is  GRAS 
based  upon  a  history  of  common  use  in 
food  when  that  use  has  occurred  outside 
of  the  United  States.  Proposed 
§  170.30(c)(2)  would  require  verification 
of  the  history  of  common  use  in  food 
and  sufficient  information  about  the  use 
to  determine  the  context  in  which  the 
use  occurred  and  to  establish  that  use  of 
the  substance  is  safe  within  the  meaning 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  Act].  The  proposed  regulation 
also  suggested  that  persons  claiming 
GRAS  status  for  a  substance  on  the 
basis  of  its  common  use  in  food  outside 
the  United  States  obtain  FDA 
concurrence  that  the  substance  is 
GRAS. 

FDA  also  proposed  to  revise  the 
procedures  for  GRAS  affirmation 
petitions  in  9 170.35  to  make  clear  that  a 
request  for  GRAS  affirmation  may  be 
based  upon  either  scientific  procedures 
or  a  history  of  common  use  in  food.  The 
regulation  currently  stipulates  that  the 
petition  be  basedoiiySn  scientific 
procedures. 

The  proposal  responded  to  a  court 
decision  that  declared  invalid  an  agency 


regulation  that  had  restricted  the 
experience  that  could  provide  the  basis 
for  a  general  recognition  of  safety  to 
experience  in  the  United  States. 

In  §  170.3(f],  the  agency  had  defined 
"common  use  in  food"  to  mean  "a 
substantial  history  of  consumption  of  a 
substance  by  a  significant  number  of 
consumers  in  the  United  States."  On 
September  15, 1983,  however,  the  United 
States  Court  of  Appeals  for  the  Ninth 
Circuit  declared  S  170.3(f)  to  be  invalid. 
Fmali  Herb.  Inc.  v.  Heckler.  715  F.2d 
1385  (9th  Cir.  1983).  The  court  ruled  that 
by  restricting  "common  use  in  food"  to 
mean  use  only  in  the  United  States.  FDA 
had  imposed  a  restriction  that  did  not 
comport  with  either  the  literal  terms  of 
the  act  or  with  the  purpose  of  the 
common  use  in  food  exception,  as 
articulated  by  the  legislators  (715  F.2d  at 
1390). 

The  agency  initially  provided  60  days 
for  interested  persons  to  submit  written 
comments  on  the  proposal,  but  in 
response  to  a  request  from  a  trade 
association,  the  agency  extended  the 
period  for  comment  on  the  proposal  for 
an  additional  60  days  to  November  4. 
1985  (50  FR  35571;  September  3. 1985). 

The  agency  received  16  comments  in 
response  to  die  proposed  regulation. 
Three  comments  urged  FDA  to 
promulgate  the  regulation  without 
modification.  Two  comments  noted  that 
the  date  "January  1, 1985."  that 
appeared  in  the  second  colum  of  the 
Federal  Register  of  July  2. 1985  (50  FR  ' 
27297)  of  the  proposed  rule  should  be 
changed  to  "January  1, 1958."  TTie 
agency  has  already  corrected  this  error    , 
in  the  Federal  RegMer  of  July  18, 1985 
(50  FR  29235).  The  remaining  comments 
raised  the  issues  that  are  discussed 
below. 

11.  Response  to  Comments       , 

1.  Seven  comments  objected  to  the 
word  "solely"  in  the  proposed  wording 
of  S  170.3(f).  which  read:  "Common  use 
in  food  means  a  substantial  history  of 
consumption  of  a  substance  solely  for 
food  use  by  a  significant  number  of 
consumers."  These  comments  stated 
that  the  word  "solely"  in  the  definition 
could  be  interpreted  as  not  allowing 
GRAS  status  for  food  substances  that 
have  uses  in  addition  to  food  uses.  One 
comment  stated  that  FDA  is  imposing  a 
limitation  that  is  not  relevant.  The 
comment  stated  that  the  only  rationale 
FDA  provided  for  this  limitation  is  the 
statement  in  the  preamble  that  "the 
information  must  demonstrate  that  the 
substance  has  in  fact  been  used  as  a 
food  ingredient  and  not  as  a  drug,  tonic 
or  folk  remedy."  Another  comment 
added  that  in  many  parts  of  the  world 


there  is  no  sharp  distinction  between  the 
use  of  substance  as  a  food  and  as  a 
"folk  remedy."  It  suggested  that  the 
definition  should  be:  "Common  use  in 
food  means  a  substantial  history  of 
concumption  of  a  substance  for  food  or 
other  use  by  a  significant  number  of 
consumers."  Another  comment  agreed 
with  this  view  and  stated  that  "since 
FDA's  concern  is  whether  substances 
are  safe,  all  safety  data  from  whatever 
source  should  be  examined." 

The  agency  has  reviewed  these 
comments  and  believes  that  the 
respondents  misinterpreted  the  agency's 
intent  in  including  the  work  "solely"  in 
the  proposed  definition  of  "common  use 
in  food."  The  agency  does  not  intend  to 
exclude  from  GRAS  eligibility  food 
substances  that  also  have  nonfood  uses. 
However,  GRAS  determination  based 
upon  common  use  in  food  depends,  by 
definition,  upon  food  use.  The  agency 
used  the  words  "solely  for  food  use"  to 
emphasize  this  important  point 
Sufficient  data  must  exist  that  document 
'the  safe  use  of  the  substance  in  food. 
Data  on  the  use  of  a  substance  as  a 
drug,  for  example,  cannot  substitute  for 
data  on  food  use. 

However,  the  agency  recognizes  that 
inclusion  of  the  word  "solely"  in 
§  170.3(f)  may  cause  confusion. 
Therefore,  the  agency  has  removed  that 
word  from  §  170.3(f)- 

'    The  agency  still  considers  it  necessary 
to  emphasize  the  concept  that  eligibility 
for  GRAS  status  through  experience 
based  on  common  use  in  food  prior  to 
January  1, 1958,  must  be  based  solely  on 
use  of  the  substance  in  food. 
Consequendy,  the  agency  has  included 
language  to  this  effect  in  new 
§  170.30(c)(1).  Because  this  revision 
merely  clarifies  the  agency's  intent 
expressed  in  the  proposal,  further 
opportunity  for  comment  is  not 
necessary. 

2.  One  comment  requested 
modifications  in  the  safety  standards  for 
food  and  food  ingredients. 

The  agency  advises  that  dris  issue  is 
outside  the  scope  of  this  rulemaking. 
The  agency  further  advises  that  it  has  no 
'  authority  to  modify  the  safety  standards 
that  are  prescribed  by  the  act 

3.  Six  comments  objected  to  the  last 
sentence  of  proposed  $  170.30(c)(2). 
which  reads:  "Persons  claiming  GRAS 
status  for  a  substance  based  on  its 
common  use  in  food  outside  of  the 

'  United  States  should  obtain  FDA 
concurrence  that  the  use  of  the 
substance  is  GRAS."  Five  comments 
asserted  that  the  requirement  for  FDA 
concurrence  imposes  more  stringent 
requirements  upon  foods  that  are  GRAS 
based  upon  foreign  experience  than 
upon  those  claimed  to  be  GRAS  based 


upon  U.S.  experience.  Specifically,  the 
comments  asserted  that:  (a)  Such 
stringent  restrictions  are  not  required  by 
statute  and  exceed  FDA  authority;  (b) 
products  that  are  not  food  additives 
within  the  meaning  of  the  act  are 
exempt  from  premarket  approval;  (c]  th€ 
requirement  is  not  in  agreement  with  the 
act  or  with  the  ruling  of  the  court  in 
Fmali  Hert.  Inc.  v.  Heckler.  715  F.2d  1385 
(9th  Cir.  1863):  and  (d)  FDA  should 
reconsider  its  reasons  for  justifying  the 
need  for  concurrence. 

FDA  has  considered  these  comments 
and  acknowledges  that  persons  have  the 
right  to  make  independent  GRAS 
determinations  on  food  substances. 
Indeed,  the  preamble  to  the  proposal 
stated  that  "persons  normally  are  free  to 
make  their  own  determination  about 
whether  a  substance  is  GRAS." 

However.  FDA  is  charged  with  the 
responsibility  of  protecting  interstate 
commerce  itom  adulteratnl  foods. 
When  a  food  substance  is  offered  for 
import.  FDA  must  judge  whether  that 
substance  is  adulterated  on  the  basis  of 
the  information  known  about  it.  If.  in 
advance  of  offering  the  substance  for 
import,  the  importer  has  petitioned  FDA 
and  obtained  agency  concurrence  that 
the  substance  is  GRAS.  the  substance 
will  enter  the  United  States  with  litde  or 
no  problem. 

On  the  other  hand,  if  the  importer  has 
failed  to  seek  FDA  concurrence  that  the 
use  of  the  substance  is  GRAS,  and  if  the 
substance  has  no  history  of  use  in  the 
United  States,  the  agency  cannot  simply 
assume  that  the  substance  is  GRAS. 
Therefore,  it  has  little  choice  but  to  find 
that  the  substance  appears  to  be 
adulterated.  Under  section  801(a)  of  the 
act  (21  U.S.C.  381(a)),  FDA  is  authorized 
to  detain  articles  that  appear  to  be 
adulterated  and  to  refuse  admission  to 
those  articles. 

A  person  whose  product  has  been 
detained  has  a  right  to  request  a  hearing 
to  review  the  initial  determination  that 
the  substance  appears  to  be  adulterated, 
and  FDA  will  listen  to  relevant  evidence 
presented  at  such  a  hearing.  While  the 
agency  will  consider  the  evidence  on 
this  question  at  the  hearing, 
determinations  on  GRAS  status  are  not 
usually  the  type  of  simple  and 
straightforward  decisions  that  are 
appropriately  made  in  the  context  of  a 
detention  hearing.  Therefore,  it  seems 
likely  that  such  hearings  will  rarely 
result  in  a  finding  that  a  substance  is 
GRAS. 

Furthermore,  detention  hearings  are 
high  pressure  situations  in  which  a 
decision  must  be  made  as  quickly  as 
possible  because  the  goods  are  either 
waiting  on  the  docks  or  being  held  under 
bond.  Thus,  detention  heeuings  are  ill- 


suited  to  consideration  of  whether  the 
use  of  a  food  ingredient  is  GRAS  based 
on  its  history  of  use  outside  the  United 
States. 

Evidence  on  the  effects  of  the  use  of  a 
substance  usually  must  be  evaluated  by 
FDA  scientists  trained  in  such 
disciplines  as  toxicology,  chemistry,  and 
epidemiology  before  the  agency  can 
make  a  determination  as  to  whether  the 
history  of  use  of  the  substance  provides 
an  assurance  of  safety.  Thus,  except  in 
rare  cases  in  which'the  evidence  of  pre- 
1958  use  of  a  substance  provides 
overwhelming  evidence  of  its  safety 
(e.g^  when  there  was  specific  approval 
granted  for  its  use  before  1958  by  a 
foreign  government),  questions  about 
whether  use  of  the  substance  is  GRAS 
are  likely  to  remain  unresolved  at  the 
detention  hearing.  If  such  questions 
persist  the  hearing  officer  will  Ukely 
affirm  the  finding  that  the  substance 
appears  to  be  an  unapproved,  and 
therefore  unsafe,  food  additive. 

For  these  reasons,  prudence  suggests 
that  an  importer  who  has  made  an 
independent  determination  that  a 
substance  is  GRAS  on  the  basis  of  its 
history  of  use  outside  the  United  States 
seek  FDA  concurrence  in  that  judgment 
by  means  of  a  GRAS  affirmation 
petition,  before  seeking  to  bring  the 
product  into  this  country.  iTie  last 
sentence  in  \  170.30(c)(2)  incorporates 
this  suggestion  into  FDA's  regulations.  It 
does  not  require  that  such  concurrence 
be  obtained,  establish  a  premarket 
approval  requirement,  or  establish  more 
stringent  requirements  for  foods  that 
allegedly  are  GRAS  based  on  foreign 
experience  than  for  those  that  allegedly 
are  GRAS  based  on  experience  in  the 
United  States.  It  merely  reflects  the  fact 
that  to  protect  the  safety  of  the  food 
supply,  section  801(a]  of  the  act  requires 
that  FDA  deny  entry  into  this  country  to 
foods  that  even  appear  to  be 
adulterated,  and  that  it  is  to  the 
advantage  of  the  importer  to  have 
questions  about  possible  adulteration 
resolved  before  the  food  is  offered  for 
entry. 

Finally,  the  last  sentence  in 
S  170.30(c)(2)  is  fully  consistent  with 
Fmali  Herb.  Ina  v.  Heckler.  That 
decision  states  that  FDA  ctuinot  refuse 
to  consider  evidence  of  safety  based  on 
use  of  a  substance  outside  the  United 
States  before  1958.  The  last  sentence  in 
§  170.30(c](2]  does  not  purport  to  do  so. 
The  agency  is  fully  prepared  to  consider 
such  evidence.  The  sentence  in  question 
makes  clear,  however,  that  the  agency 
prefers  to  be  given  such  evidence  before 
a  product  is  offered  for  import  and  in  a 
context  other  than  a  detention  hearing. 
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For  the  foregoing  reasons,  FDA  hat 
not  made  any  changes  in  the  last 
sentence  in  S  170.3^c](2]  in  response  to 
the  conunents. 

4.  One  conunent  contended  that  FDA 
should  not  deny  an  exemption  from 
premarket  approval  simply  because 
information  supporting  the  safety  of  a 
substance  is  not  readily  available  iii  this 
country,  and  that  FDA's  ability  to  obtain 
data  is  no  reflection  upon  the  validity  of 
data. 

Given  its  long  history  of  regulating  the 
food  supply  in  the  United  States.  FDA 
generally  has  some  information  relating 
to  the  safety  of  substances  used  in  food 
in  the  United  States.  The  same  is  not 
necessarily  true  for  substances  used  in 
foreign  countries.  FDA's  abiUty  to  obtain 
comparable  information  on  the  use  of 
substances  in  foreign  countries  may  be 
no  reflection  on  the  validity  of  the 
information,  but  it  does  affect  the 
agency's  ability,  and  the  abiUty  of 
quallHed  experts  in  this  country,  to 
assess  the  safety  of  the  food  substance. 

5.  One  comment  noted  that  in  deciding 
whether  to  allow  imports  into  the  United 
States  the  agency  is  not  entiUed  to 
create  legal  requirements  (i.e..  the 
imports  are  on  an  FDA  approved 
substances  list]  because  it  is  convenient 
to  have  a  list  of  approved  substances. 

It  is  to  the  advantage  of  an  importer  to 
have  the  substances  of  its  product  on  an 
FDA-approved  list,  which  would  occur  if 
FDA  concurred  in  the  GRAS 
determination.  This  listing  would       I 
eliminate  delays  and  uncertainties 
regarding  the  food  product's  entry  into 
the  United  States.  However.  FDA  has 
not  created  any  legal  requirements  tq 
this  effect  | 

6.  Three  comments  stated  that  a 
requirement  for  FDA  concurrence  would 
have  a  catastrophic  economic  impact 
upon  importers. 

The  agency  does  not  agree  with  the 
assertion  that  a  requirement  for  FDA 
concurrence  in  a  foreign  determination 
of  GRAS  would  have  a  catastrophic 
economic  impact  upon  importers.  This 
rule  serves  to  open  U.S.  markets  to 
products  not  previously  sold  in  this   ' 
country.  Any  expense  associated  with 
the  submission  of  a  petition  seeking 
FDA  conourence  should  be  minimal 
because  an  individual  or  firm  making  an 
independent  GRAS  determination 
should  already  have  the  information 
needed  to  support  a  general 
recongnition  of  safety. 

Due  to  these  considerations,  the 
agency  has  not  modified  its  regulation  in 
response  to  these  comments. 

7.  One  comment  was  concerned  that 
FDA  might  exclude  data  on  foreign 
usage  after  January  1, 1958,  in  making 
GRAS  determinations. 


The  agency  emphasizes  that  it 
regulates  substances  used  outside  of  the 
United  States  after  1958  in  the  same 
manner  as  those  used  in  the  United 
States  after  1958.  The  act  allows 
substances  that  were  used  in  food  prior 
to  January  1. 1958.  to  be  GRAS  either 
through  experience  based  on  common 
use  in  food  or  through  scientific 
procedures  (21  U.S.C.  321(8)  and  21  CFR 
170.30(a)).  All  substances  first  used  in 
food  after  this  date  can  be  GRAS  only 
on  the  basis  of  scientific  procedures  (21 
CFR  170.30(b)). 

8.  Two  comments  recommended  that 
the  GRAS  provisions  on  animal  food 
substances  also  be  revised  to  be 
consistent  with  the  Fmali  cotui  decision. 

The  agency  agrees  that  the  court 
decision  affects  the  GRAS  provisions  on 
animal  food  substances  and  has  decided 
to  initiate  a  rulemaking  for  the  GRAS 
provisions  on  animal  food  substances.  A 
notice  of  proposed  rulemaking  will  be 
published  in  a  future  issue  of  the  Federal 
Register. 

m.  Environmental  Impact 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule  as 
annoimced  in  the  proposed  rule  (July  2. 
1985;  50  FR  27294  at  27296).  No  new 
information  or  comments  have  been 
received  that  would  affect  the  agency's 
previous  determination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

rv.  Economic  Impact 

In  accordance  with  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 
the  agency  previously  considered  the 
potential  economic  effects  of  this  rule 
including  its  potential  effect  on  small 
entities,  including  small  businesses.  In 
accordance  with  Executive  Order  12291 
and  section  605(b)  of  the  Regulatory 
Flexibility  Act,  the  agency  has 
determined  that  this  rule  would  not  be  a 
major  rule,  and  that  no  significant 
impact  on  a  substantial  number  of  small 
entities  would  derive  fi'om  this  action. 
As  previously  mentioned,  the  agency 
received  three  comments  that  claimed 
that  this  nde  would  have  adverse 
economic  effects  on  businesses. 
However,  the  agency  did  not  receive 
any  new  information  upon  which  to 
base  a  reconsideration  of  its  previous 
determination. 

The  agency's  findings  of  no  major 
economic  impact  and  no  significant 
impact  on  a  substantial  number  of  small 
entities,  and  the  evidence  supporting 
these  findingn,  are  contained  in  a 
threshold  assessment  that  was  prepared 
in  conjunction  with  the  notice  of 
proposed  rulemaking  and  which  may  be 


seen  in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62, 5600  Fishers 
Lane.  Rockville,  MD  20657. 

V.  Faperwoilc  Reduction  Requirements 

Section  170.35(c)(i}  of  this  final  rule 
contain  information  collection 
requirements  that  were  submitted  for 
review  and  approval  to  the  Director  of 
the  Office  of  Management  and  Budget 
(0MB),  as  required  by  section  3507  of 
the  Paperwork  Reduction  Act  of  1980. 
The  requirements  were  approved  and 
assigned  OMB  control  number  0910- 
0132. 

list  of  Subjects  in  21  CFR  Part  170 

Administrative  practice  and 
procedure.  Food  additives. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Part  170  is  amended 
as  follows: 

PART  170— FOOD  ADDITIVES 

1.  The  authority  citation  for  21  CFR 
Part  170  is  revised  to  read  as  follows: 

Authority:  Sees.  201(8),  402, 409, 701(a)  (21 
U.S.C  321(8],  342,  348,  371  (a]]:  21  CFR  5.10. 

2.  Section  170.3  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

9170.3    DMnHions. 

***** 

(f)  "Common  use  in  food"  means  a 
substantial  history  of  consumption  of  a 
substance  for  food  use  by  a  significant 
number  of  consumers. 


3.  Section  170.30  is  amended  by 
redesignating  paragraph  (c)  as 
paragraph  (c)(1),  by  revising  the  second 
sentence  in  paragraph  (c)(1),  and  by 
adding  a  new  paragraph  (c)(2)  to  read  as 
follows: 

§170.30    Eligll)Hityforciasiificatlonas 
generally  recognized  ■•  safe  (QRAS). 

***** 

(c)(1)  *  •  •  General  recognition  of 
safety  through  experience  based  on 
common  use  in  food  prior  to  January  1, 
1956,  shall  be  based  solely  on  food  use 
of  the  substance  prior  to  January  1. 1958, 
and  shall  ordinarily  be  based  upon 
generally  available  data  and 
information.  *  *  • 

(2)  A  substance  used  in  food  prior  to 
January  1, 1958.  may  be  generally 
recognized  as  safe  through  experience 
based  on  its  common  use  in  food  when 
that  use  occurred  exclusively  or 
primarily  outside  of  the  United  States  if 
the  information  about  the  experience 
establishes  that  the  use  of  the  substance 


is  safe  within  the  meaning  of  the  act  (see 
§  170.3(1)).  Common  use  in  food  prior  to 
January  1. 1958.  that  occiured  outside  of 
the  United  States  shall  be  documented 
by  published  or  other  information  and 
shall  be  corroborated  by  information 
from  a  second,  independent  source  that 
confirms  the  history  and  circumstances 
of  use  of  the  substance.  The  information 
used  to  document  and  to  corroborate  the 
history  and  circumstances  of  use  of  the 
substance  must  be  generally  available; 
that  is,  it  must  be  widely  available  in  the 
country  in  which  the  history  of  use  has 
occurred  and  readily  available  to 
interested  qualified  experts  in  this 
country.  Persons  claiming  GRAS  status 
for  a  substance  based  on  its  common 
use  in  food  outside  of  the  United  States 
should  obtain  FDA  concurrence  that  the 
use  of  the  substance  is  GRAS. 

*.****! 

4.  Section  170.35  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)(1),  and  by  adding  a 
parenthetical  phrase  at  the  end  of  the 
section  to  read  as  follows: 

§170.35    Afflrmrtion  Of  generally 
recogntawd  ••  safe  (GRAS)  statu*. 

***** 

(c)(1)  Persons  seeking  the  affirmation 
of  GRAS  status  of  substances  as 
provided  in  S  17a30(e),  except  those 
subject  to  die  NAS/NRC  GRAS  list 
survey  (36  FR  20546;  October  23.  lOH). 
shall  submit  a  petition  for  GRAS 
affirmation  pursuant  to  Part  10  of  this 
chapter.  Such  petition  shall  contain 
information  to  establish  that  the  GRAS 
criteria  as  set  forth  in  §  170.30  (b)  or  (c) 
have  been  met.  in  the  following  form: 

(Collection  of  information  requirement8  were 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  and  a88igned  OMB  control 
number  0910-0132.) 

Dated:  May  4. 1988. 
iohn  M.  Taylor. 

Associate  Commissioner  for  Regulatory 
Affairs. 

(FR  Doc.  88-10314  Filed  5-0-88: 8:45  am] 
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DEPARTMENT  OF  TRAflSPORTATION 
Coast  Guard 
33  CFR  Part  117 
[CGDS-87-063] 

DrawtKidge  Operation  Regulation*; 
Pocomoke  River,  MD 

AQENCV.  Coast  Guard.  DOT. 
action:  Final  rule. 


SUMMAR>^  At  the  requests  of  tiie 
Maryland  Department  of  Transportation 
and  Conrail,  the  Coast  Guard  is 
changing  the  regulations  governing  the 
operation  of  the  Route  675  highway 
drawbridge  across  the  Pocomoke  River, 
mile  15.6,  and  adding  new  regulations 
for  the  railroad  swing  bridge  across  the 
Pocomoke  River,  mile  15.2,  at  Pocomoke 
City.  Maryland.  This  action  will  require 
five  hours  advance  notice  for  bridge 
openings  fi'om  November  1  to  March  31. 
EFFECTIVE  DATE:  These  regulations 
become  effective  on  June  9, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Ann  B.  Deaton.  Bridge  Administrator, 
(804)398-6222. 

SUPPLEMENTARV  INFORMATION:  On 
August  16, 1987.  the  Coast  Guard  issued 
a  notice  of  proposed  rulemaking 
concerning  this  amendment,  which  was 
published  in  the  Federal  Register  on 
September  4. 1987  (52  FR  34686). 
Interested  persons  were  given  until 
October  29. 1987,  to  submit  comments  on 
the  proposed  rule. 

The  Commander,  Fifth  Coast  Guard 
District  also  published  the  proposal  as  a 
Public  Notice  on  November  9, 1987, 
which  gave  interested  persons  until 
December  18. 1987.  to  submit  comments. 

Drafting  Information 

The  drafters  of  these  regulations  are 
Linda  L  Gilliam.  Project  Officer,  and 
CDR  Robert  J.  Reinii^.  Project  Attorney. 

Discussion  of  Rule  and  Comments 

The  notice  of  proposed  rulemaking 
would  have  required  vessels  to  give  five 
hours  advance  notice  for  openings 
between  October  1  to  March  31  for 
openings  of  the  railroad  swing  bridge  at 
mile  15.2  and  the  Route  675  drawbridge 
at  mile  15.6  across  the  Pocomoke  River. 
The  proposal  was  intended  to  eliminate 
the  need  to  have  individuals  constantly 
available  to  open  the  draws  during  a 
time  of  year  when  few  vessels  transit 
the  river.  After  the  notice  of  proposed 
rulemaking  was  issued,  a  letter  was 
received  from  the  Mayor  of  Pocomoke 
City,  dated  August  31, 1987.  The  mayor 
requested  that  the  proposal  be  changed 
to  require  the  Conrail  bridge  to  open  on 
signal  from  March  1  through  October  31, 
The  mayor  also  stated  a  general 
preference  for  having  the  bridge  open  on 
signal  throughout  the  year. 

In  addition,  in  September.  1987,  a 
member  of  the  Fifth  Coast  Guard 
District  bridge  staff  was  contacted  by 
tiie  DELMARVA  Water  Transport 
Committee  (DWTC),  who  stated  that 
they  had  discussed  the  issue  of  manning 
the  bridge  during  March  and  October 
vdth  Conrail.  They  reported  that  Conrail 
did  not  believe  it  was  feasible  to  keep 


the  bridge  manned  during  March,  but 
that  Conrail  had  agreed  to  leave  the 
railroad  bridge  manned  through  the 
month  of  October.  DWTC,  therefore, 
requested  that  the  proposal  be  changed 
to  require  the  bridge  to  open  on  signal 
during  a  seven  month  period  (April  1 
through  October  31),  rather  than  the  six 
month  period  published  in  the  notice  of 
proposed  rulemaking  (April  1  through 
September  30). 

A  member  of  the  Fifth  Coast  Guard 
District  bridge  staff  then  contacted  both 
Conrail  and  the  Maryland  State 
Highway  Administration  to  obtain  their 
views  on  the  subject  Conrail  stated  that 
they  had  no  objections  to  manning  the 
bridges  during  the  month  of  October,  but 
they  insisted  that  there  was  insufficient 
traffic  to  keep  the  bridge  manned  during 
the  month  of  March.  They  requested  that 
they  be  permitted  to  only  open  the  draw 
on  five  hours  notice  during  March. 

On  March  18. 1988.  tiie  Maryland 
Department  of  Transportation  stated 
that  they  had  no  objections  to  the 
changes  proposed  by  the  City  for  the 
Route  675  bridge  at  mile  15.6.  No 
comments  were  received  in  response  to 
the  notice  of  proposed  rulemaking 
published  in  the  Federal  Register.  Only 
two  comments  were  received  as  a  result 
of  the  public  notice.  One,  from  a  private 
citizen,  favored  the  proposed 
regulations.  The  other,  from  the  U.S. 
Environmental  Protection  Agency, 
Philadelphia.  Pennsylvania,  stated  they 
had  no  comments  regarding  the 
proposed  regulation. 

Based  on  the  discussions  with 
Conrail.  DWTC.  and  the  Maryland  State 
Highway  Administration,  we  have 
determined  that  there  is  a  need  to 
maintain  the  unrestricted  openings  of 
the  draws  from  April  1  through  October 
31,  in  order  to  provide  for  the  reasonable 
needs  of  navigation.  Therefore,  the  rule 
that  was  originally  proposed  has  been 
amended  to  extend  the  open  period  from 
September  30  to  October  31. 

Good  cause  exists  to  issue  this  final 
rule  without  an  additional  notice  of 
proposed  rulemaking,  since  all  the 
affected  interests  have  been  afforded  an 
opportunity  to  comment  on  the  proposed 
change  and  have  made  their  positions 
known  to  the  Coast  Guard.  Publication 
of  an  additional  notice  of  proposed 
rulemaking  or  other  public  procedures 
are  unnecessary. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 


BEST  COPY  AVAILABLE 


16548  Federal  Register  /  Vol. 


5^.  No.  90  /t.Tues^ay.  Mpy  jg  198af  /Rules  and  Regulatjona 


procedures  (44  FR  11034;  February  28, 
1979). 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  This 
conclusion  is  based  on  the  fact  that  the 
regulation  will  have  no  effect  on 
commercial  navigation,  or  on  any 
industries  that  depend  on  waterbonie 
transportation.  Since  the  economic 
impact  of  these  regulations  is  exp>ected 
to  be  minimal,  the  Coast  Guard  certifies 
that  they  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Sul^ecti  in  33  CFR  Part  117 

Bridges. 
Regulatioiis 

I 

In  consideration  of  the  foregoing,  Part 
117  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— ORAWBRtOGE 
OPERATION  REGULATIONS 

1.  The  authorty  citation  for  Part  117 
continues  to  read  as  follows: 

AudMrity:  33  U.S.C  4(N.  40  CFR  1.46(  33 
CFRl.(»-01(g). 

2.  Section  117.509  is  revised  to  read  as 
follows: 

S  117.569    Pooomoto  Rkw. 

(a)  The  Coorail  railroad  bridge,  mile 
15.2.  at  Pocomoke  City,  shall  open  on 
signal,  except  between  November  1  and 
March  31  the  draw  must  open  only  if  at 
least  five  hours  advance  notice  is  given. 

(b)  The  draw  of  the  Route  675  bridge, 
mile  15.6,  at  Pocomoke  City,  shall  open 
on  signal,  except  between  November  1 
and  March  31  the  draw  must  open  only 
if  at  least  five  hours  advance  notice  is 
given. 

(c)  The  draw  of  the  Sl2  bridge,  mile 
29.9,  at  Snow  Hill,  shall  open  on  signal  if 
at  least  five  hours  advance  notice  is 
given. 

Dated:  April  27. 19ea 
AJ>.Bra«l. 

Rear  Admiml  U.S.  Coast  Guard. 

[FR  Doc.  88-10286  Filed  $-«-a8;  8:45  am] 


DEPARTMENT  OF  AGRICULTURE 

Forest  Servica 

36  CFR  ParU  251  and  261 

LarKf  Usee  and  ProhibMona 

AGENCV:  Forest  Service,  USDA. 
ACTION:  Interim  rule;  request  for 
comments. 


summary:  His  interim  rule  would 
revise  the  existing  regulatidbs  governing 
special  uses  of  National  Forest  System 
lands  and  resources  to  remove 
ambiguities  regarding  First  Amendment 
rights  of  assembly  9nd  bee  speech 
within  the  National  Forest  System. 
DATE  This  rule  effective  M9y  la  198a 
Comments  must  be  received  in  writing 
by  ittly  11,  igea 

Aoonciics.  Send  written  comments  to 
P.  Dale  Robertson,  Chief  (2300),  Forest 
Service.  USDA.  P.O.  Box  98000, 
Washington.  DC  2008&-e00a 

The  public  may  inspect  comments 
received  on  this  interim  rule  in  the 
Office  of  the  Director,  Recreation 
Management  Staff,  Room  4225,  South 
Building.  12th  and  Independence 
Avenue  SW.,  Washington.  DC,  between 
the  hours  of  8:30  ajn.  and  4:30  pm 
KM  FUtlTNER  MMNMATION  CONTACT. 
W.T.  Svensen  Recreation  Staff;  (202) 
382-M07. 

SUPnafKNTARV  MFORMATIOIC  llie  rules 
at  36  CFR  Part  251,  Subpart  B,  govern 
the  authorization  of  all  uses  of  National 
Forest  System  lands,  improvements,  and 
resources,  except  the  disposal  of  timber 
(Part  223)  and  minerals  (Part  228)  and 
thegrazing  of  livestock  (Part  222). 

The  existing  rule  establishes  two 
types  of  group  events,  differentiating 
between  recreation  events  and  special 
events,  both  of  which  involve  groups  of 
10  or  more  participants  and/or 
spectators.  The  existing  rule  also 
contains  different  standards  for  the 
denial  of  special  use  authorizations  for 
each  type  of  group  event.  A  Federal 
District  Court  recently  held  that  it  is 
unconstitutional  to  require  a  group  to 
obtain  a  special  use  authorization 
simply  because  they  gather  to  exercise 
their  constitutional  right  of  free  speech. 
The  Court  explained  that  the  Forest 
Service  has  every  right  to  regulate  large 
group  use  of  government  land,  but  only 
if  the  regulation  is  content-neutral  and 
applies  to  all  large  groups.  United  States 
V.  Israel,  No.  CR-86-027-TUC-RMB 
(May  la  1966). 

In  response,  the  Department  is 
revising  36  CFR  251.50  diro«j«h  .54  to 
refine  the  definitions  of  spet^  uses, 
eliminate  the  terms  "recreation  event" 
and  "special  event",  to  add  a  new  term 
"group  event",  and  to  add  proper 
safeguards  for  protecting  ail  First 
Amendment  activities. 

Paragraph  (c)  of  S  251.50  is  being 
revised  to  more  cleariy  articulate  that  a 
special  use  authorization  is  not  required 
for  the  noncommercial  use  or  occupancy 
of  National  Forest  System  lands  or 
facilities  for  most  recreational  activities, 
unless  authorization  of  such  use  is 
required  by  an  order  issued  pursuant  to 


36  CFR  261.50.  or  required  by  a 
regulation  issued  pursuant  to  36  CFR 
281.70,  or  unless  the  use  is  for  a  group 
event.  The  major  change  in  this 
pau-agraph  is  that  special  use 
authorizations  are  required  for  aU 
organized  or  publicized  events  involving 
groups  of  25  or  more  persons.  The 
interim  rule  classifies  every  organized  or 
publicized  group  of  25  or  more  persons 
a«  a  "group  event"  irrespective  of  the 
purpose  of  the  gathering. 

Section  251.51  of  the  existing  rule 
contains  definitions  used  in  Part  251, 
Subpart  B.  The  interim  rule  removes  the 
terms  and  definitions  for  "recreation 
event"  and  "special  ev«it",  which  will 
no  longer  be  used  in  this  Subpart,  and 
adds  new  terms  and  definitions  for 
"group  event",  "distributing 
noncommercial  printed  material",  and 
"noncommercial  printed  material".  The 
term  "group  event"  covers  all  organized 
or  publicized  gatherings  of  25  or  more 
people,  and  thus  indndes  groups 
currently  included  in  the  "spedal 
events"  or  "recreation  events" 
categories,  as  well  as  groups  ciurently 
not  subject  to  the  special  use 
authorization  requirement.  "Distributing 
noncommercial  printed  material"  and 
"noncommercial  printed  material"  are 
new  terms  which  are  defined  in  Ae 
interim  rule.  These  terms  and  definitions 
are  added  to  dariiy  that  special  use 
authorization  for  this  First  Amencfanent 
activity  will  be  granted  unless  certain 
conditions  specified  in  {  251.54  are  not 
met. 

Section  251.53  of  the  existing  rule 
contains  the  authorities  under  which 
special  use  authorizations  may  be 
issued.  In  this  interim  rule,  paragraph  (a) 
is  changed  to  reflect  new  terms  which 
are  now  used  in  this  subpart. 

Existing  {  251.54  prescribes 
procedures  and  requirements  of  special 
use  applications.  Paragraphs  (h)  and  (i) 
of  this  section  describe  reasons  that  an 
authorized  officer  may  deny  special  use 
applications.  In  the  interim  rule,  existing 
paragraph  (i)  is  redesignated  as 
paragraph  (h)  and  revised  to  provide 
that  applications  for  a  special  use 
authorization  for  the  distribution  of 
noncommercial  printed  material  or  for  a 
group  event  for  the  purpose  of  public 
expression  of  views  shall  be  granted. 
imless  the  authorized  officer  determines 
that  the  planned  event  or  use  would 
conflict  with  another  use  which  has 
been  previously  authorized,  the  planned 
event  or  use  would  present  a  clear  and 
present  danger  to  public  health  or 
safety,  or  the  planned  event  or  use 
would  be  of  such  nature  and  duration 
that  it  could  not  reasonably  be 
accommodated  in  the  particular  place 
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and  time  applied  for  considering  such 
things  as  damage  to  resources  or 
facilities,  interference  with  ongoing 
resource  program  activities,  or 
impairment  of  other  public  uses 
authorized  for  the  area,  or  the 
application  proposes  activities  that  are 
prohibited  by  the  rules  at  Part  261  of  this 
chapter  or  that  violate  the  provisions  of 
Federal  or  State  criminal  law. 

Existing  paragraph  (h)  is  redesignated 
as  paragraph  (i)  and  changes  the 
introductory  text  to  read  that  an 
authorized  officer  may  deny  issuance  of 
dn  authorization  for  various  reasons. 
These  reasons  are  the  same  as  those 
listed  in  the  current  rule  in  paragraph 
(h),  with  one  exception.  An  authorized 
officer  may  now  deny  an  authorization 
if  there  is  no  person  or  entity  authorized 
to  sign  a  special  use  authorization  on 
behalf  of  the'  group,  or  if  there  is  no 
person  or  entity  willing  to  accept 
responsibility  for  the  group's  compliance 
with  the  terms  and  conditions  of  the 
authorization.  This  condition  of  denial 
will  also  apply  to  applications  for  all 
other  special  use  authorizations.  This 
requirement  has  been  in  the  Forest 
Service  Manual  for  some  time,  but 
inadvertently  has  not  been  incorporated 
hi  the  rules.  These  changes  are  made  to 
more  clearly  articulate  that  applications 
for  authorization  for  the  distribution  of 
noncommercial  printed  material  or  for  a 
group  event  for  the  public  expression  of 
views  may  only  be  denied  for  very 
limited  and  nondiscretionary  reasons.  It 
should  be  noted  that  applications  for, 
and  processing  of,  special  use 
authorizations  for  aU  other  types  of 
group  events  are  subfect  to  the  same 
rules  applicable  to  all  other  special  uses. 

Existing  S  251.62  defines  acceptance 
of  a  special  use  authorization.  In  the 
interim  rule,  particular  reference  to  term 
permits  is  removed,  as  a  term  permit  is 
only  one  type  of  permit  used  to 
authorize  special  uses.  The  Forest 
Service  also  issues  other  permits,  and 
these  permits  should  also  be  subject  to 
the  rules  of  acceptance.  In  the  interim 
rule,  this  section  is  also  changed  to 
show  that  refusal  of  an  applicant  to  sign 
and  accept  a  lease  or  a  permit  within  the 
time  allowed,  and  before  its  final 
approval  and  signature  by  ^n  authorized 
officer,  shall  terminate  an  application 
and  constitute  denial  of  the  requested 
use  and  occupancy. 

In  addition  to  the  changes  at  36  CFR 
Part  251.  the  interim  rule  makes 
corollary  amendments  to  the  rules  at  36 
CFR  Part  261,  Subpart  A,  which  contain 
general  prohibitions  in  effect  on  the 
National  Forest  System.  The  interim  rule 
revises  the  authority  citation  for  Part  261 
to  delete  obsolete  references  and 


amends  paragraph  (g)  of  §  281.10  to 

make  this  paragraph  consistent  with  the 
definition  of  "noncommercial  printed 
material"  as  defined  in  36  CFR  251.51. 

With  the  changes  in  definitions  and 
establishment  of  very  limited 
circumstances  under  which  an 
authorized  officer  can  deny  a  special 
use  authorization  for  the  public 
expression  of  views,  the  Department 
believes  it  preserves  the  fundamental 
constitutional  rights  of  speech  and 
assembly  while  providing  reasonable 
administrative  mechanisms  to  control  or 
prevent  impacts  on  resources  and  public 
health  and  safety. 

In  accordance  with  exceptions  to 
rulemaking  procedures  in  5  U.S.C.  533 
and  Department  of  Agricultiue  policy 
(36  FR  13804),  it  has  been  found  and 
determined  that  advance  notice  and 
request  for  comments  would  be 
impracticable  and  contrary  to  the  public 
interest.  Because  of  the  decision  in 
United  States  v.  Israel,  the  current  rule 
pertaining  to  special  use  authorizations 
for  large  group  gatherings  on  the 
National  Forest  System  is 
unenforceable.  The  summer  field  season 
is  close  at  hand,  and  large  groups  will 
soon  be  gathering  on  the  National 
Forests.  It  is,  therefore,  imperative  that 
an  enforceable  rule  be  in  place  so  that 
forest  officers  have  a  meciianism,  where 
necessary,  to  control  the  impacts  of 
these  groups  and  prevent  imnecessary 
damage  or  risk  to  National  Forest 
resources  and  facilities,  and  public 
health  and  safety.  Written  comments  are 
invited  on  the  interim  rule  and  will  be 
considered  hi  promulgation  of  a  final 
rule. 

This  interim  rule  has  been  reviewed 
under  USDA  procedures  and  Executive 
Order  12291  on  Federal  Regulations.  It 
has  been  determined  that  this  is  not  a 
major  rule.  The  rule  will  not  have  an 
effect  of  $100  million  or  more  on  the 
economy,  substantially  increase  prices 
or  costs  for  consumers,  industry,  or 
State  or  local  governments,  nor 
adversely  affect  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete  in 
foreign  markets.  In  short,  little  or  no 
effect  on  the  National  economy  will 
result  from  this  rule,  since  this  action 
consists  primarily  of  technical  and 
administrative  changes  to  the  rule. 

Moreover,  this  rule  has  been 
considered  in  light  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et.  seg.),  and 
it  has  been  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  it  imposes  no  record 
keeping  requirements  on  small  entities; 


it  does  not  affect  the  competitive 
position  of  small  entities  in  relation  to 
large  entities;  and,  it  does  not  affect 
cash  flow,  Uquidity,  or  abiUty  to  remain 
in  the  market  for  small  entities. 

This  rule  does  not  contain  any 
recordkeeping  or  reporting  requirements 
or  other  information  collection 
requirements  as  defined  in  5  CFR  Part 
1320  and  therefore  imposes  no 
paperwork  burden  on  the  publi& 

Based  on  both  experience  and 
environmental  analysis,  this  proposed 
rule  will  have  no  significant  effect  on 
the  human  environment,  individually  or 
cumulatively.  Therefore,  it  is 
categorically  excluded  from 
documentation  in  an  environmental 
assessment  or  an  environmental  impact 
statement  (40  CFR  1508.4). 

List  of  Subjects 

36  CFR  Part  251 

Electric  power.  Mineral  resources. 
National  forests.  Rights-of-way,  Water 
resources. 

36  CFR  Part  261 

Law  enforcement.  National  forests. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble.  Title  36  Chapter  n,  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  251— LAND  USES 

1.  The  authority  citation  for  Subpart  B 
continues  to  read: 

Authority:  16  U.S.C.  472,  551, 1134,  3210:  30 
U.S.C.  185;  43  U.S.C.  1740, 1761-1771. 

Subpart  B— Special  Uses 

2.  In  §  251.50,  revise  paragraph  (c)  to 
read  as  follows: 

§251.50    SpMialuMS. 

***** 

(c)  A  special  use  authorization  is  not 
required  for  the  noncommercial  use  or 
occupancy  of  National  Forest  System 
lands  or  facilities  for  camping, 
picnicking,  hiking,  fishing,  hunting,  horse 
riding,  boathig,  or  similar  recreational 
activity,  unless  one  or  more  of  the 
following  circumstances  exists: 

(1)  Authorization  of  such  use  is 
required  by  an  order  issued  pursuant  to 
36  CFR  261.50; 

(2)  Authorization  of  such  use  is 
required  by  a  regulation  issued  pursuant 
to  36  CFR  261.70; 

(3)  The  use  is  for  a  group  event  as 
defined  in  S  251.51  of  this  subpart. 
***** 

3.  At  36  CFR  251.51,  remove  the 
paragraph  designations  for  each 
definition  (a)-(n),  remove  the  terms  and 
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definitions  for  "recreation  event"  and 
"special  event",  and  add  the  following 
new  tenns  and  definitioas  in  the 
appropriate  alphabetical  sequence: 

$251.51    Daflnmons. 

*****  ' 

"Distributing  noncommercial  printed 
material" — disseminating,  posting,    i 
placing,  or  erecting  any  notice,  sign,  ' 
handbill  petition,  or  other  written  and/ 
or  graphic  material  for  noncommercial 
purposes. 


"Group  event" — an  organized  or 
publicized  activity  involving,  or 
expected  to  attract  25  or  more  persons 
and  the  use  of  National  Forest  Syatem 
lands,  resources,  or  facilities.  I 

"Noncommercial  printed  material" — 
written  and/or  graphic  material  that 
does  not  advertise,  offer,  or  otfaerwisa 
attempt  to  buy,  sell  or  exchange  a 
commodity,  product,  or  service. 
***** 

4.  At  §  251.53,  revise  paragraph  (a]  to 
read  as  follows:  i 


§251.53    AimwrWes. 


(a)  Permits  governing  occnpancy  and 
use,  inclading  group  events  and 
distribution  of  noncommercial  printed 
materials,  under  the  act  of  June  4, 1807, 
30  Stat.  35  (16  U.S.C.  551); 

5.  In  §  251.54,  redesignate  paragraphs 
(h)  and  (i)  as  (i)  and  (h)  respectively, 
revise  new  paragraphs  (h)  and  (i) 
introductory  text,  and  add  a  new 
paragraph  (i)(6)  to  read  as  follows: 

9251.54 


(h)  Response  to  applications  far  the 
distribution  of  noncommercial  printed 
material  or  for  a  group  event  for  the 
public  expression  of  views.  An 
authorized  officer  shall  grant  an 
application  for  authorization  of 
distribution  of  noncommercial  printed 
material  or  for  a  group  event  for  the 
purposes  of  public  expression  of  views, 
unless  the  officer  determines  that: 

(1)  The  planned  event  or  use  would 
conflict  with  another  use  which  has 
been  previously  approved  by  special  use 
authorization,  contract,  or  approved 
operating  plan,  under  this  part  or  Parts 
222,  223,  or  228  of  this  chapter,  or 

(2)  The  planned  event  or  use  would 
present  a  clear  and  present  danger  to 
public  health  or  safety;  or, 

(3)  The  planned  event  or  use  would  be 
of  such  nature  and  duration  that  it  could 
not  reasonably  be  accommodated  in  the 
particular  place  and  time  applied  for. 


considering  such  fadon  as  damage  to 
resources  or  fadlitiea.  interference  with 
ongoing  resource  program  activities,  or 
impairment  of  other  public  uses 
authorized  for  the  area:  or 

(4)  The  application  proposes  activities 
that  are  prohibited  by  the  rales  at  Part 
281  of  this  chapter  or  that  violate  the 
provisions  of  Federal  or  State  criodnal 
law. 

(5)  There  is  no  person  or  entity 
authorized  to  sign  a  special  use 
authorization  on  behalf  of  the  group 
applying  for  an  authorization  and/cnr 
there  is  not  person  or  entity  arilling  to 
accept  responsibility  for  the  groop's 
adherence  to  the  terms  and  conditions 
of  the  permit. 

(i)  Response  to  applications  for  all 
other  special  uses.  An  authorized  ofRcer 
may  deny  issuance  of  an  authorization 
for  all  other  qiecial  uses,  iivJmting 
group  events  not  subject  to  paragraph 
(hj  of  this  section,  if  that  officer 
determines  that: 
***** 

(6)  There  is  no  person  or  entity 
authorized  to  sign  a  special  use 
authorization  on  behalf  of  the  group 
applying  for  an  authorization  and/or 
there  is  no  person  or  entity  willing  to 
accept  responsibility  for  the  ptNip's 
adhnence  to  the  terms  and  oonditians 
of  the  permit 

6.  Revise  |  251.82  to  read  as  follows: 

9  251.62    Acceptance. 

Except  for  an  easement  a  special  use 
authorization  shall  become  elective 
when  signed  by  both  the  applicant  and 
the  authorized  officer.  The  authorization 
must  be  signed  by  the  applicant  and 
returned  to  the  authorized  officer  within 
60  days  of  its  receipt  by  the  applicant 
unless  extended  by  the  authorized 
officer.  Refusal  of  an  applicant  to  sign 
and  accept  a  special  use  authorization 
within  the  time  allowed,  and  before  its 
final  approval  and  signature  by  an 
authorized  officer,  shall  terminate  an 
application  and  constitute  denial  of  the 
requested  use  and  occupancy. 

PART  261--PROHIBrnOMS 

7.  Revise  the  authority  citation  for 
Part  261  to  read  as  follows: 

AuHmrity:  16  U.S.C.  551;  18  U5.C.  472;  7 
U.S.C.  1011(f);  16  U5.C.  1246(1);  16  U.S.C 
1133{cHdKl)). 

Subpart  A— Genaral  FfohMMoiM 

8.  In  §  261.10.  revise  paragraph  (g)  to 
read  as  follows: 


9261.10 


material  sign,  bandbil],  petition,  or 
similar  wmtten  and/or  graphic  matter 
without  a  special  use  authorization. 

Date:  April  19. 1968. 

GeocsB  M.  LeBosid. 

Astociate  Chief. 

[FR  Doc  8fr-103M  Filed  5-0-68: 6:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

noann  \#m  rrancvig  AanvnMirnion 

42CFRPMt435 

[BERC-07-N] 

Medicaid  Program;  TYaatmairt  of  Social 
Securtly  Co«l  of  LMng  IncTMaoa  for 
Individuals  ffho  Umo  SSt  EBgMltty 

AQEMCV:  Healdi  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Final  notification. 

SUMMAHv:  This  document  provides 
public  notice  that  we  did  not  seek 
further  review  of  the  court  dedsion 
which  ordered  us  to  require  States  to 
deduct  certain  cost  of  living  increases 
(COLAs)  in  Tide  U  (Social  Secority) 
benefits  in  determining  an  individual's 
eligibihty  for  coverage  under  what  ia  . 
commonly  known  as  the  Pickle 
Amondment  (Sectioa  503  of  Pub.  L  94- 
566. 42  U.&C  1396a  (note).)  Iliese 
COLAs  include  the  increases  received 
by  the  individual  or  his  or  her 
financially  responsible  spouse  or  other 
family  member  (e.g.,  a  parent)  as 
specified  in  current  repilation. 


(g)  Disseminating,  posting,  placing,  or 
erecting  any  paper,  notice,  advertising 


FOR  RJRTMCII  INPOMIA'nON  CONTACT: 

Roy  Trudel  (301)  966-4457. 
SUPKEMBITARV  mRMWATION:  On  April 
10, 1986  we  published  in  die  Federal 
Register  (51  FR  12325)  a  final  rule  diat 
revised  regulations  to  conform  with  a 
decision  in  Lynch  v.  Rank,  004  F.  Supp. 
30  (N.D.  Cal.  1964),  involving  die  Pickle 
amendment  That  amendment  provides 
that  certain  aged,  bhnd,  or  disabled 
individuals  who  lost  Supplemental 
Security  Income  (S^  eligibility  will  be 
considered  to  be  receiving  SSI  for 
purposes  of  Medicaid  eligibility,  if  they 
would  be  eligible  for  S9  except  for 
certain  Title  II  COLAs  which  diey  have 
received,  lliat  regulation  was  published 
after  notice  and  poblic  comment 
However,  it  included  a  change  to 
paragraph  (b)  of  42  CFR  435.135, 
"Individuals  who  become  ineligible  for 
cash  assistance  as  a  result  of  OASDI 
cost-of-living  mcreases  received  after 
April  1977".  This  change  was  dictated 


by  the  Lyach  dednon.  wfaidi  was  on 
appeal  at  the  time  the  regulation  was 
published.  The  issue  on  appeal  was  the 
requirement  that  States  deduct  COLAs 
received  by  an  ineligible  spouse  or  other 
financially  responsible  relatives  of  die 
individual  from  the  income  attributed  to 
the  individual  in  determining  the 
individual's  eligibiiity  far  protection 
under  the  Pickle  aoiendment  We 
disagreed  with  the  District  Court's  order, 
and  in  the  preamble  to  the  rule  advised 
die  public  that  we  would  change  the  rule 
if  we  prevailed  on  appeal. 

In  Lynch  v.  Dawson.  830  F.2d  1014  (9di 
Cir.  1^37),  ^e  Court  of  Appeals 
subsequently  affirmed  the  District 
Court's  order.  We  did  not  appeal  this 
decision  and  tiierefore  will  not  change 
the  rule  as  adopted. 

Tlie  regulationr'also  contained  two 
other  changes  w^ich  were  not  in  the 
original  rule  and  widi  reelect  to  which 
we  soHdted  comments.  Although  we 
received  two  comments  in  response  to 
the  final  rde,  neither  of  diem  dealt  with 
the  revised  provisions  to  the  regulation, 
and  accordingly  we  are  not  responding 
to  them. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714.  Medical  Assistance 
Program) 

Dated:  April  5. 1988. 

William  L.  Roper. 

Administrator,  Health  Care  Financing 
A  dministration. 

[FR  Doc.  88-10241  Filed  5-0-88;  8.-45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  67-501;  RM-6051] 

Radio  Broadcasting  Sorvioaa;  Old 
Forgo,  NY 

AQCNCV:  Federal  Communications 

Commission 

ACTKMC  Final  rule. 


:  The  Commission,  at  the 
request  of  Geocge  W.  Kimble,  allocates 
Channel  259A  to  Old  Foi^ge,  New  York, 
as  the  community's  first  local  FM 
service.  Channel  259A  can  be  allocated 
to  Old  Forge  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  6.9  kilometers  (5.6  miles] 
soudiwest  to  avoid  a  short-spacing  to 
the  construction  permit  of  Station 
WGFB.  Channel  280C,  Plattsburgh,  New 
York.  The  coordinates  for  this  allotment 
are  North  Latitude  43-39-35  and  West 
Longitude  75-03-29.  Canadian 


concurrence  has  been  received  since 

Old  Forge  is  located  widiin  320 

kilometers  of  the  U.S.-Canadian  border. 

With  this  action,  this  proceeding  is 

terminated. 

DATCt:  Effective  June  13, 1988.  The 

window  period  for  filing  applications 

will  open  on  June  14, 1988,  and  close  on 

July  14. 1988. 

FON  FURTHER  INFORMATKM  CONTACT: 

Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  634-653a 

WPHMMBn/mf  intowmation:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-501, 
adopted  ^nil  7, 198B,  and  released  May 
2, 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
die  FCC  Dockets  Branch  (Room  230). 
1919  M  Street  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transci^ition  Service, 
(202)  857-3800,  ZIOO  M  Street  NW..  Suite 
14a  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  3 
Radio  broadcasting. 

PART  73-(AMENOED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  folknra: 

Autfaority:  47  U.S.C  154,  303. 

973.202   lAmondad] 

2.  SecUon  73.202(b].  die  FM  Table  of 
Allotments  for  New  York,  is  amended 
by  adding  Old  Forge,  Channel  259A. 

Federal  Communications  Commission. 
Steve  I 


Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bareau. 

[FR  Doc.  88-10307  Filed  5-»-68;  8:45  am] 

BIUJNG  COOC  SriZ-OI-M 


47  CFR  Part  73 

(MM  Docket  No.  67-206;  nM-S702] 

Radio  Broadcasting  Servteos;  Etowah 


agency:  Federal  Communications 

Commission. 

action:  Fuial  rule. 

summary:  This  document  substitutes 
Channel  27002  for  Channel  276A  at 
Etowah,  Tennessee,  and  modifies  the 
license  of  Station  WVKS(FM)  to  specify 
operation  on  the  higher  class  co- 
channel,  at  the  request  of  Bvack 
Broadcasting,  Inc.,  as  that  community's 
first  wide  coverage  area  FM  service. 
This  action  also  substitutes  Channel 


288A  for  Channel  276A  at  Jamestown. 
Tennessee  and  modifies  the  license  of 
Station  WCLC-FM  at  Jamestown. 
Tennessee.  Channel  276C2  at  Etowah 
requires  a  site  restriction  of  13.5 
kilometers  (8.4  miles)  north  of  the 
community.  With  this  action,  this 
proceeding  is  terminated. 
Elective  date:  June  13,  I98a 

FOR  FURTM0I  INFORMATION  CONTACT: 

Patricia  Rawlings.  (202)  634-6530. 
SUPFLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order.  MM  Docket  Na  87-206, 
adopted  AprU  6, 1988,  and  released  May 
2, 1988.  The  fuU  text  of  diis  Commission 
decision  is  available  for  inspection  and 
copying  daring  normal  business  hours  in 
the  FCC  Dodcets  Branch  (Room  230J. 
1919  M  Street  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800, 2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFK  Part  73 

Radio  broadcasting. 

PART  73-{  AMENDED] 

1.  The  audiority  citation  for  Part  73 
continues  to  read  as  follows: 

AuHnrity:  47  U.S.C.  154.  303. 

973.202   [Amended] 

2.  Section  73.202(b).  die  Table  of  FM 
Allotments  is  amended,  under 
Tennessee  by  deleting  Channel  276A 
and  adding  Channel  276C2  for  Etowah; 
and  deleting  Channel  276A  and  adding 
Channel  286A  for  Jamestowa 

Steve  Kaniiier, 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-10311  Filed  5-9-88;  8:45  am] 

BHXMO  COOC  cna-si-M 


47  CFR  Part  73 

[MM  Docket  Na  66-442;  RM-40M  at  SL] 

nsoio  Broaocasnng  aarvicas, 
Brsnham,  Round  Rock,  Austin, 
CaWwell,  BaKon,  KIRaan.  Brownwood. 
Wast  Lake  HMa  and  Tampla,  TX 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  allots  Channel 
29002  to  Round  Rock,  Texas,  as  that 
community's  first  local  FM  service,  at 
the  request  of  Round  Rock  Radio  Group. 
Additionally,  this  action  substitutes 
Channel  291 C2  for  Channel  292A  at 
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Brenham.  Texas,  and  Channel  282C2  for 
Channel  285A  at  Temple,  Texas,  at  the 
request  of  Tom  S.  Whitehead.  Inc.  and 
ICreM  Radio,  Inc.,  respectively.  The 
licenses  of  Stations  KWHI(FM)  at 
Brenham  and  KPLE(FM)  at  Temple  are 
modiHed  to  reflect  the  higher  class 
frequencies,  providing  both  communities 
with  a  first  wide  coverage  area  FM 
statinn.  Channel  290C2  at  Round  Rock 
requires  a  site  restriction  of  17.9 
kilometers  (11.1  miles)  west  of  the  dty 
(30-24-05  and  97-51-09).  Mexican 
concurrence  has  been  obtained  for  the 
Round  Rock  allotment.  A  site  restriction 
of  17.4  kilometers  (10.8  miles)  west  of 
the  community  is  required  for  Channel 
291C2  at  Brenham  (30-11-24  and  96-34- 
19)..The  site  for  Channel  282C2  at 
Temple  is  restricted  to  20.4  kilometers 
(12.7  miles)  southwest  of  the  city  (30-5&- 
56  and  97-28-17).  This  action  further 
dismisses  petitions  of  James  Duff 
McChsh,  Sr.  (RM-5069)  for  Round  Rock, 
Texas;  Call  FM  Radio  (RM-5397)  for 
Caldwell  Texas;  and  Alvin  O.  Kriegel, 
Jr.,  (RM-5420)  for  West  Uke  Hills, 
Texas;  and  denies  the  petitions  of  Grass 
Roots  Radio  (RM-5199)  for  Austin, 
Texas,  and  Heart  of  Texas 
Communications,  Ltd.  (RM-5497)  for 
Belton,  Texas.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective  June  13, 1988.  The 
window  period  for  filing  applications  for 
Channel  290C2  at  Round  Rock,  Texas, 
will  open  on  June  14, 1988,  and  close  on 
July  14, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  86-442.  RM- 
4999,  -5069,  -5199,  -5397,  -5497,  -5498,  - 
5420,  and  -5722.  adopted  March  30, 1988, 
and  released  May  2, 1988.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during    i 
normal  business  hours  in  the  FCC    | 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  7»-(  AMENDED] 

1.  The  authority  citation  for  Part  ^3 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 


§73.202    [AmmdMl] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended,  imder  Texas  by 
adding  Channel  290C2  at  Round  Rock; 
by  deleting  Channel  292A  and  adding 
Channel  291C2  at  Brenham;  and  deleting 
Channel  285A  and  adding  Channel 
282C2  at  Temple. 

Federal  Communications  Commission. 

Bradley  P.  Holmes, 

Chief,  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

[PR  Doc.  88-10306  Filed  &-&-88:  8:45  am] 

BILUNQ  CODE  mS-OI-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1160 

[Ex  Parte  Na  55  (Sub-No.  68)] 

Revised  Procedures  for  Obtaining 
Copies  Of  Motor  Carrier,  Water  Carrier, 
Property  Broiter,  and  Household 
Goods  Freight  Forwarder  Applications 

agency:  Interstate  Conmierce 
Commission. 

action:  Final  rule,  correction. 

summary:  This  final  rule  was  published 
on  April  29, 1988  at  53  FR  15399.  The 
name  of  the  Commission-designated 
contractor  should  have  been  omitted 
from  the  rule.  The  purpose  of  this  notice 
is  to  make  that  correction. 

EFFECTIVE  DATE:  April  29, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Suzanne  Higgins  O'Malley,  (202)  275- 
7292  or  Richard  B.  Felder,  (202)  275-7691. 
[TDD  for  hearing  impaired:  (202)  275- 
1721]. 

SUPPLEMENTARY  INFORMATION:  Under 

the  reivsed  rule  set  forth  below,  a 
Commission-designated  contracting 
agent — presently.  Dynamic  Concepts, 
Inc. — will  process  all  requests  for  copies 
of  applications  in  motor  carrier,  water, 
carrier,  property  broker,  and  household 
goods  freight  forwarder  Ucensing 
proceedings. 

List  of  Subjects  in  49  CFR  Part  1160 

Administrative  practice  and 
procedure.  Brokers,  Buses,  Freight 
forwarders.  Maritime  carriers.  Motor 
carriers. 
Norata  R.  McGee, 
Secretory- 
Title  49  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 


PART  1160-HOW  TO  APPLY  FOR 
OPERATING  AUTHORITY 

1.  The  authority  citation  for  49  CFR 
Part  1160  continues  to  read: 

Authority:  49  U.S.C.  10101. 10305. 10321, 
10021. 10922, 10923, 10924.  and  11102;  5  U.S.C. 
553  and  559;  and  16  U.S.C.  1456. 

2.  Part  1160  is  amended  by  correctly 
revising  S  1160.13  to  read  as  follows: 

9  1 160.13    Furnishing  a  copy  of  ttte 
application  package  to  interested  persons. 

After  publication,  interested  persons 
may  request  a  copy  of  the  application  by 
writing  to  the  Commission-designated 
contract  agent  (as  identified  in  the  ICC 
Register),  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423,  and  must  be 
accompanied  by  a  check  or  money  order 
for  $10  made  payable  to  such  contract 
agent;  or  by  contacting  the  contract 
agent  at  (202)  289^357  [TDD  for  hearing 
impaired:  (202)  275-1721]  and  arranging 
billing  as  acceptable  to  the  agent 
[FR  Doc.  88-10334  Filed  5-9-88;  8:45  am] 

BiUMa  CODE  703S-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 
[Docket  No.  71 147-M02] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

aoency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  inseason  adjustment. 

summary:  NOAA  announces  the 
apportionment  of  amounts  of  Alaska 
groundfish  to  the  joint  ventiu^ 
processing  (JVP)  portion  of  the  domestic 
annual  harvest  (DAH)  under  provisions 
of  the  Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP). 
Groundfish  are  apportioned  according  to 
the  regulations  implementing  the  FMP. 
The  intent  of  this  action  is  to  assure 
optimum  use  of  these  groundfish  by 
allovnng  domestic  fisheries  to  proceed 
without  interruption. 
dates:  May  5, 1988.  Comments  will  be 
accepted  through  May  20, 1988. 

ADDRESS:  Comments  should  be  mailed 
to  Robert  W.  McVey,  Director,  Alaska 
Region,  National  Marine  Fisheries 
Service,  P.O.  Box  21668,  Juneau,  AK 
99802-1668,  or  be  delivered  to  Room  453, 
Federal  Building,  700  West  Ninth  Street, 
Juneau,  Alaska. 


FOR  FURTHER  MFORMATtON  CONTACT. 

Janet  E.  Smoker  (Resource  Management 
Specialist,  NMFS),  907-586-7230. 
SUPPLEMENTARY  INFORMATION:  "The  FMP 
governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  The  FMP  was 
developed  by  the  North  Pacific  Fishery 
Management  Council  (Council)  and 
implemented  by  rules  appearing  at  50 
CFR  611.93  and  Part  675.  Tlie  total 
allowable  catch  (TAC)  for  various 
groundfish  species  are  apportioned 
initially  among  DAH,  reserves,  and  the 
total  allowable  level  of  foreign  fishing 
(TALFF).  The  reserve  amount,  in  turn,  is 
to  be  apportioned  to  DAH  and/or 
TALFF  during  the  fishing  year,  under  50 
CFR  611.93(c)  and  675.20(b).  As  soon  as 
practicable  after  April  1,  June  1,  August 
1  and  on  such  other  dates  as  are 
necessary,  the  Secretary  of  Commerce 
apportions  to  DAH  all  or  part  of  the 
reserve  that  he  finds  will  be  harvested 
by  U.S.  vessels  during  the  remainder  of 
the  year,  except  that  part  or  all  of  the 
reserve  may  be  withheld  if  an 
apportionment  would  adversely  affect 
the  conservation  of  groundfish  resources 
or  prohibited  species. 

The  initial  specifications  of  domestic 
annual  processing  [DAP)  for  1986  were 
based  on  the  projected  needs  of  the  U.S. 
processing  industry  as  assessed  by  a 
mail  survey  sent  by  the  Director,  Alaska 
Region.  NMFS  (Regional  Director)  to 
fishermen  and  processors  in  October 
1987.  After  fifteen  percent  of  the  Bering 
Sea  and  Aleutian  Islands  (BSA)  total 
allowable  catch  (TAC)  for  each  target 
species  was  placed  in  the  non-specific 
reserve,  as  required  at  {  e75.20(a)(3),  the 
initial  specifications  for  DAP  were 
determined,  and  the  remaining  amounts 


were  provided  to  JVP  (53  FR  894, 
January  14, 1988).  No  initial  specification 
was  provided  for  TALFF  because  DAH 
requirements  and  the  reserve  equaled 
the  optimum  yield. 

On  January  14,  JVP  was  supplemented 
by  804  mt  of  the  non-specific  reserve  to 
provide  necessary  bycatch  of  Greenland 
turbot.  Pacific  ocean  perch,  rockfish, 
sablefish,  and  squid  On  April  19,  (53  FR 
12772],  JVP  was  supplemented  by  24,000 
mt  of  the  nonspecific  reserve  to  provide 
additional  amounts  of  yellowfin  sole, 
"other  flatfish"  and  Pacific  cod  in  order 
to  allow  joint  venture  operations  to 
continue  without  interruption. 

Reappoitioomeot  (Table  1) 

The  following  actions  are  taken  by 
tiiis  notice  to  reapportion  groundfish 
from  the  non-specific  reserve  to  BSA 
fisheries. 

To  the  BSA  JVP 

In  the  Bering  Sea,  about  sixty  U.S. 
catcher  boats  delivering  fish  to  about 
thirty  foreign  processors  are  conducting 
directed  fisheries  on  pollock;  another  40 
U.S.  catcher  boats  delivering  fish  to 
about  40  foreign  processors  are 
continuing  directed  fisheries  on 
yellowfin  sole  and  "other  flatfish".  At  its 
April  meeting,  the  Council  voted  to 
recommend  to  the  Regional  Director  that 
100,000  mt  of  the  nonspecific  reserve  be 
transferred  to  the  Bering  Sea  subarea 
JVP  quota  for  pollock  in  order  to 
facilitate  planning  of  JVP  operations  and 
to  allow  them  to  continue  without 
interruption. 

The  Regional  Director  has  found, 
based  on  catch-to-date,  and  preliminary 
returns  from  the  second,  April  1988,  DAP 
survey,  that  the  DAP  for  Bering  Sea 
subarea  pollock  will  not  require 


supplementation  by  100,000  mt  of 
pollock  in  1988;  therefore,  that  amount  is 
transferred  to  JVP. 

In  order  to  provide  necessary  bycatch, 
the  following  amounts  are  transferred 
from  the  nonspecific  reserve  to  JVP:  30 
mt  of  Greenland  tuit>ot;  18,000  mt  of 
"other  flatfish";  12.000  mt  of  Pacific  cod; 
and  5,000  mt  of  "other  species". 

These  apportionments  do  not  result  in 
overfishing  of  the  Bering  Sea  pollock, 
Greenland  turbot.  Pacific  cod  or  "other 
species"  stocks,  as  in  each  case  the 
resulting  species  TAC  is  less  than  its 
Acceptable  Biologica]  Catch  (ABC). 

Classification 

This  action  is  taken  under  the 
authority  of  50  CFR  675.20(b)  and 
complies  with  Executive  Order  12291. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  finds  for  good  cause 
that  it  is  impractical  and  contrary  to  the 
public  interest  to  provide  prior  notice 
and  comment  or  delay  the  effective  date 
of  this  action.  Immediate  effectiveness 
of  this  notice  is  necessary  to  benefit 
domestic  fishermen  who  otherwise 
would  have  to  forego  substantial 
amounts  of  other  groundfish  species  if 
fishing  were  closed  as  a  result  of 
achieving  previously  specified  JVPs. 
However,  interested  persons  are  invited 
to  submit  comments  in  writing  to  the 
address  above  for  15  days  after  the 
effective  date  of  this  notice. 

List  of  Subjects  in  50  CFR  Part  675 

Fish,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U£.C.  1801  el  seq. 
Dated:  May  5, 1988. 
Ridmd  H.  SdiMfer, 

Director,  Office  of  Fishery  Conservation  and 
Management 


Table  1— Bering  Sea/ Aleutians  Reapportionments  of  TAC 

lAI  v^uM  are  in  imiric  tona.| 


Current 

TtMSCSon     / 

Revised 

Pnllofit  (Rarinn  Saa) 

DAP 
JVP 
OAP 
JVP 
OAP 
JVP 
OAP 
JVP 
DAP 
JVP 
DAP 
JVP 

614.162 

490.638 

9.520 

31 

26.403 

95,261 

87.416 

8S.SS4 

2.000 

6.500 

792.520 

932.284 

+  100,000 

+»" 

+  16,000 
+  12.000 

614.162 

TAC  -  1.300.000;  ABC-1.500,000 

Greenland  Turtiol _ 

TAC- 11,200:  ABC= 14.000 .—             ... 

Other  RatSah      _   ....     „    

590.838 

9.520 

61 

26.403 

TAC  -  131,36»:ABC-331.900 » 

TAn— 7P0  OOP- AftC^^S-*!  !|00                                                                 

113.261 

87.416 

100,564 

Other  SoeciM                                                                                ^    

2j000 

TAr:-in/)nft- ART-M^nnn      

+5,000 

11,500 

TOTAL  (TAC  -  2.000.000) _ 

7aa52o 

+  135.030 

1.067.314 

Reservos _.     _ ~ - 

275,196 

-13SJ0M, 

140,166 

1. 

[FR  Doc.  88-10348  FUed  5-^-88;  4:14  pm] 
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Proposed  Rules 


Federal  Regiiter 
Vol.  53.  No.  90 

Tuesday.  May  10,  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttw  put>iic  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  Interested  persons  an 
opportunity  to  participate  in  the  rule 
nnakir^  prior  to  the  adoption  of  the  fir>al 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  630 

Absefwe  and  Leave 

AQCNCv:  Office  of  Personnel 
Management. 

action:  Proposed  rule  with  request  for 
comments. 


:  The  Office  of  Personnel 
Management  proposes  to  amend  its 
regulations  concerning  the 
administrative  level  at  which  exigencies 
of  the  public  business  may  be  declared 
for  purposes  of  restoring  forfeited 
annual  leave.  These  regulations  are 
being  proposed  as  part  of  a  continuing 
effort  to  simplify  and  deregulate  the 
Federal  personnel  system. 

DATES:  Comments  must  be  received  on 
or  before  July  11. 1988. 

AOORESS:  Comments  may  be  sent  or  , 
delivered  to  Barbara  L  Fiss.  Assistant 
Director  for  Pay  and  Performance 
Management  Personnel  Systems  and 
Oversight  Group.  U.S.  Office  of 
Personnel  Management,  Room  7H28, 
1900  E  Street.  NW..  Washington,  DC 
20415.  j 

FOR  njRTHEII  mrORMATION  CONTACT: 

James  E.  Matteson,  (202)  632-5056. 


SUPPLEMENTARY  INFORMATION:  The  I 
Federal  Personnel  Director's 
Productivity  Task  Force  was  charged 
with  identifying  regulations  that  inhibit 
effective  human  resources  management 
and  recommending  appropriate 
remedies.  One  regulation  identified  by 
the  Task  Force  is  5  CFR  630.305,  which 
regulates  the  administrative  level  at 
which  exigencies  of  the  public  business 
may  be  declared  for  purposes  of 
restoring  forfeited  annual  leave  under  5 
U.S.C.  6304.  The  proposed  rule  would 
remove  this  regulatory  restriction  and 
permit  the  head  of  an  agency  to 
designate  the  administrative  level  at 
whidi  exigencies  of  the  public  business 
may  be  declared  for  this  purpose. 


The  Office  of  Personnel  Management 
(0PM)  agrees  that  the  existing  limits  on 
the  delegation  of  approval  authority 
require  unnecessary  levels  of  review.  In 
proposing  delegation  of  approval 
authority  below  the  levels  permitted  by 
the  current  regulation  (no  more  than  two 
organizational  levels  below  the  head  of 
the  agency  at  its  central  headquarters 
level,  or  more  than  one  organizational 
level  below  the  head  of  a  major  field 
headquarters  or  major  field  installation), 
0PM  does  not  intend  any  change  in 
policy.  Before  approval  at  any  level,  all 
requests  must  continue  to  be  reviewed 
carefully  to  ensure  that  the  exigency 
cited  is  of  major  importance  and  that 
annual  leave  could  not  be  used  by  the 
employee  to  avoid  forfeiture. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  £.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  will 
affect  only  Federal  employees  and 
agencies. 

List  of  Subjects  in  5  CFR  Part  630 

Government  employees.  Employee 
benefit  plan. 

U.S.  Office  of  Personnel  Management. 

Ckmstanoe  Homer, 

Director. 

Accordingly,  0PM  is  proposing  to 
amend  Part  630  of  Title  5,  Code  of 
Federal  Regulations,  as  follows: 

PART  630— ABSENCE  AND  LEAVE 

1.  The  authority  citation  for  Part  630 
continues  to  read  as  follows: 

Autliority:  5  U.S.C  6311;  S  630.303  also 
issued  under  5  U.S.C.  ei33(a);  S  630.501  and 
Subpart  F  also  issued  under  of  E.0. 11228; 
Subpart  G  also  issued  under  5  U.S.C.  6305; 
Subpart  H  issued  under  5  U.S.C.  6326; 
Subpart  I  also  issued  under  Pub.  L 100-102. 

2.  Section  630.305  is  revised  to  read  as 
follows: 

9630.305    Designating  agency  official  to 
approve  exigMKiM. 

Before  annual  leave  may  be  restored 
under  5  U.S.C.  6304,  the  determination 
that  an  exigency  is  of  major  importance 
and  that  therefore  annual  leave  may  not 
be  used  by  employees  to  avoid  forfeiture 
must  be  made  by  the  head  of  the  agency 


or  someone  designated  to  act  for  him  or 
her  on  this  matter.  Except  where  made 
by  the  head  of  the  agency,  the 
determination  may  not  be  made  by  any 
official  whose  leave  would  be  affected 
by  the  decision. 
[FR  Doc.  86-10389  Filed  5-9-88;  8:45  am] 
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DEPARTMENT  OF  AQRICULFvIRE 

Federal  Crop  Insurance  Corporation 

7CFR  Part  401 

[AffldL  No.  2%  Ooc  Na  4941S] 

General  Crop  Insurance  Regulations; 
Certified  Seed  Potato  Option 

AOENCV:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  General  Crop  Insurance  Regulations 
(7  CFR  Part  401),  effective  for  the  1989 
and  succeeding  crop  years,  by  adding  a 
new  section,  7  CFR  401.131,  to  be  known 
as  the  Certified  Seed  Potato  Option.  The 
intended  effect  of  this  rule  is  to  provide 
the  regulations  containing  the  provisions 
of  the  certified  seed  crop  insurance    . 
protection  on  potatoes  as  an  option  to 
the  proposed  Northern  Potato 
Endorsement  (7  CFR  401.128). 
date:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  tiian  June  9, 1988,  to 
be  sure  of  consideration. 
ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporation,  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT 
Peter  F.  Cole,  Secretary.  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington.  DC  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date  for 
these  regulations  is  as  April  1, 1993. 


John  Marshall,  Manager,  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  ecnomy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  as  pre[>ared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  imder 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  pubhshed  at  48  FR 
2^115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  proposes  to  add  to  the 
General  Crop  Insurance  Regulations  (7 
CFR  Part  401),  a  new  section  to  be 
known  as  7  CFR  401.131,  die  Certified 
Seed  Potato  Option,  effective  for  the 
1989  and  succeeding  crop  years,  to 
provide  the  provisions  for  insuring 
certified  seed.  

Upon  pubUcation  of  7  CFR  401.131  as 
a  final  rule,  the  provisions  for  insuring 
certified  seed  potatoes  contained  therein 
will  be  applicable  to  the  Northern  Potato 
Endorsement  proposed  to  be  issued  as  a 
separate  document  amending  the 
General  Crop  Insurance  provisions  as  7 
CFR  401.128.  The  provisions  of  die 
Certified  Seed  Potato  Option  contained 
herein  do  not  supersede  those 
provisions  contained  in  7  CFR  Part  422, 
the  Potato  Crop  Insurance  Regulations, 
as  they  relate  to  potato  crop  insurance 
coverage  in  all  odier  states. 

The  present  Certified  Seed  Option 
contained  in  7  CFR  Part  422  will  be 
maintained  for  all  other  states  and 
counties  wherein  potato  crop  insurance 
is  authorized  to  be  offered. 

Minor  editorial  changes  have  been 
made  to  improve  compatibility  with  the 


proposed  potato  crop  insurance 
endorsement.  These  changes  do  not 
affect  meaning  or  intent  of  the 
provisions. 

One  additional  change  is  proposed  to 
the  Certified  Seed  Potato  Option;  the 
rate  paid  for  potatoes  which,  because  of 
insurable  causes  fail  to  qualify  as 
certified  seed  potatoes,  is  established  as 
one  dollar  and  fifty  cents  ($1.50)  per  cwt. 

This  increase  in  the  dollar  rate 
reflects  changes  in  the  market  where  the 
demand  for  table  grades  has  dropped 
and  demand  for  certified  seed  potatoes 
has  risen.  That  dictates  a  wider  spread 
between  the  basic  return  for  table 
grades  and  that  of  certified  seed 
potatoes. 

Under  the  certified  seed  option,  a 
grower  producing  certified  seed  may 
lose  a  portion  of  the  crop  because  the 
seed  potatoes  fail  to  meet  specifications. 
In  that  event,  the  insured  producer  now 
is  paid  $1.00  per  cwt  for  such  failed 
seed  potatoes,  which  are  then  sold  at  a 
lower  price  as  table  stock.  The  increase 
from  $1.00  to  $1.50  per  cwt.  represents  a 
recognition  of  the  loss  suffe:^d  by  the 
insured  certified  seed  producer. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  following 
publication  in  the  Federal  Register. 
Written  comments  receiyed  pursuant  to 
this  proposed  rule  will  bie  available  for 
public  inspection  in  the  Office  of  the 
Manager,  Federal  Crop  Insiu-ance 
Corporation.  Room  4090,  South  Building, 
U.S.  Department  of  Agriculture, 
Washington.  DC  20250.  during  regular 
business  hours,  Monday  through  Friday. 

List  of  Subjecto  in  7  CFR  Part  401 

General  crop  insurance  regulations. 
Certified  Seed  Potato  Option. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  General  Crop 
Insurance  Regulations  (7  CFR  Part  401), 
effective  for  die  1989  and  succeeding 
crop  years,  as  follows: 

PART  401— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Autliority:  Sees.  506, 516,  Pub.L  75-430.  52 
Stat.  73, 77,  as  amended  (7  U.S.C.  1506. 1516). 

2. 7  CFR  Part  401  is  amended  to  add  a 
new  section  to  be  known  as  7  CFR 
§  401.131  Certified  Seed  Potato  Option, 
effective  for  the  1989  and  Succeeding 
Crop  Years,  to  read  as  follows: 


S  401.131    Certified  SMd  Potato  Optioa 

The  provisions  of  the  Certified  Seed 
Potato  Option  for  the  1989  and 
subsequent  crop  years  are  as  follows: 

Federal  Crop  Insurance  Corporation 

Certified  Seed  Potato  Option 


Insured's  Name 
Address 


Contract  No. 

Crop  Year 

Identification  No. 

SSN 

Tax 


When  you  submit  this  Option  each  crop  year 
on  or  before  the  final  date  for  accepting 
applications  and  we  approve  the  Option,  your 
Insurable  acreage  of  potatoes  grown  for 
certified  seed  will  be  insured,  if: 

1.  You  are  currently  insured  under  the 
Northern  potato  insurance  program: 

2.  All  potatoes  which  are  grown  for 
certified  seed  on  insurable  acreage  are 
insured; 

3.  You  are  a  person  whose  potatoes  have 
qualified  for  entry  into  the  Certified  Seed 
program  for  the  previous  3  years,  (After 
initial  approval,  you  will  be  exempt  from  tiiis 
requirement  provided  you  have  discontinued 
participation  in  the  program  for  not  more 
than  one  crop  year  out  of  any  three 
consecutive  crop  years); 

4.  You  provide  acceptable  records  of  your 
certified  seed  potato  acreage  and  production 
for  at  least  the  previous  3  years: 

5.  Potatoes  for  seed  are  not  grown  on  the 
same  land  on  which  potatoes  of  the  same 
variety  as  the  seed  potatoes  have  t>een  grown 
more  than  2  years  out  of  the  preceeding  4 
years; 

6.  Elite  or  high-grade  foundation  seed 
potatoes  or  seed  potatoes  having  a  winter 
test  reading  of  not  more  than  3  percent 
common  virus  are  used  in  planting:  and 

7.  Your  acreage  insured  for  certified  seed 
production  is  managed  in  accordance  with 
standard  practices  and  procedures  required 
for  certification  as  prescribed  by  the 
certifying  agency  and  applicable  state 
regulations  regarding  seed  potato 
certification. 

Your  production  guarantee  and  premium 
rate  tvill  be  provided  by  the  actuarial  table 
for  certified  seed  potatoes.  If,  due  to 
insurable  causes  occurring  within  the 
insurance  period,  potato  production  will  not 
qualify  as  certified  seed  on  any  insured 
certified  seed  potato  acreage  within  a  unit. 
we  will  pay  you  one  dollar  and  fifty  cents 
($1.50)  per  cwt.,  times  your  production 
guarantee  for  such  acreage,  times  your  share. 
Any  production  which  will  not  qualify  as 
certified  seed  because  of  your  failure  to  carry 
out  the  standard  practices  and  procedures 
required  for  certification  will  be  considered 
lost  due  to  uninsured  causes. 

Insurable  acreage  grown  under  the 
provisions  of  this  amendment  may  be 
designated  as  a  separate  unit. 

Any  claim  for  indemnity  on  a  unit  must  be 
submitted  to  us  on  our  form  no  later  than  10 
working  days  after  you  receive  your  records 
from  the  certification  agency. 
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All  provisions  of  th«  potato  endoraenent 
not  in  conflict  with  this  amendment  arc 
applicable. 

This  amendment  is  not  continuous.  A  new 
amendment  must  be  submitted  each  crop 
year  to  take  advanUge  of  the  certiAed  seed 
potato  option. 

The  insured  estimates  that  the  Certified 

Seed  Potato  Acreage  for  the crop  year 

will  be . 

Insured's  Signature  , 

Date   ^— — — — ^^_-— — ^_ 


Corporation  Representative's 
Signature  and  Code  Number- 
Date   


Field  Actuarial  Office 

Approval  

Date   


Done  fai  Washington.  DC  on  April  8, 1988. 
John  Marshall, 

Manager,  Federal  Crop  Insurance 

Corporation. 

(FR  Doc.  88-10275  Filed  S-S-88;  8:45  amj 


AgrlcuKural  MMfceOng  Service 
7  CFR  Part  1068 
[Docket  Mo.  AO-17S-A41) 


Milk  in  the  Upper  Midwest  Mariratlng 
Area;  Decision  on  Proposed 
Amendments  to  Mariceting  Agreement 
and  To  Order;  Correction 


agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Proposed  rule;  correction. 


:  The  decision  on  proposed 
amendments  to  the  Upper  Midwest  milk 
marketing  order,  published  in  the 
Federal  Register  on  Tuesday,  May  ^ 
1988  (53  FR  15690)  omitted  certain 
material  pertaining  to  the  proposed 
amendatory  language  for  7  CFR  Part 
1068.  The  missing  material  as  indicated 
below,  should  have  followed 
immediately  after  the  signature  of  die 
Deputy  Assistant  Secretary  for 
Marketing  and  Inspection  Services,  on 
page  15700  of  the  described  Federal 
Register.  I 


FOn  FUfTTNEN  MFOMUTION  COMTACT: 
Ccxistance  M.  Brenner.  (202)  447-7183. 

SUPPLEMENTAHY  INFOMIATION:  Thfli 
following  material  was  omitted  from  the 
decision  on  proposed  amendments  to 
the  Upper  Midwest  milk  order  that  was 
issued  on  April  27, 1968.  and  publislied 
in  the  Federal  Register  on  May  3, 1988 
(53  FTl  15600).  This  missing  material,  as 
follows,  should  have  appeared 
immediately  after  the  signature  of  the 
Deputy  Assistant  Secretary  for 
Marketing  and  Inspection  Services,  on 
page  15700. 


Order  Amending  the  Older  Regulating 
Um  Handling  of  IMilk  In  die  Upper 
Midwest  Marketing  Area 

(This  order  shall  not  become  effective 
unless  and  until  the  reqtiirements  of 
S  900.14  of  the  rules  of  practice  and 
procedure  governing  proceedings  to 
formulate  mariteting  agreements  and 
marketing  orders  have  been  met.) 

Findings  and  Determinationa 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  order  was  first 
issued  and  when  it  was  amended.  The 
previous  findings  and  determinatj(HM 
are  hereby  ratified  and  confirmed, 
except  where  they  may  conflict  with 
those  set  forth  herein. 

(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed  amendmmts 
to  the  tentative  mariteting  agreement 
and  to  the  order  regulating  the  handling 
of  milk  in  the  Upper  Midwest  maricethng 
area.  The  hearing  was  held  pursuant  to 
the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  and  Uie 
applicable  rules  of  practice  and 
fvocednre  (7  CFR  Part  900).  - 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the 
declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  area;  and 
the  minimum  prices  specified  in  the 
order  as  hereby  amended  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  ensure  a  sufficient  quantity  of 
pure  £tnd  wholesome  millc,  and  be  in  the 
public  interest;  and 

(3)  The  said  order  as  hereby  amended 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity 
specified  in,  a  mariteting  agreement 
upon  which  a  hearing  has  been  held. 

Order  Relative  to  Handling 

It  is  therefore  ordered  that  on  and 
after  the  effective  date  hereof,  the 
handling  of  aiilk  in  the  Upper  Midwest 
marketing  area  shall  be  in  conformity  to 
and  in  compliance  with  the  terms  and 
conditions  of  the  order,  as  amended,  and 
as  hereby  amended,  as  follows: 


PART  196«— IMUC  IN  THE  UPPER 
MIDWEST  MARKETING  AREA 

1.  The  authority  citation  for  CFR  Part 
1068  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 4S  Stat.  31,  as 
amended:  7  U.S.C:  801-474. 

2.  In  S  1068.7  Pool  plant,  amend 
paragraph  (d)  by  revising  (d)(3),  revising 
and  redesignating  (dM4]  as  (dK5)  and 
adding  a  new  (dM4).  revising  and 
redesignating  (d)(5)  as  (d)(7)  and 
replacing  (d)(6),  as  follows: 

§1068.7   PoolpianL 


(d)  •  *  • 

(3)  The  operator  of  the  plant  has  filed 
a  request  with  the  market  administrator 
for  pool  reserve  supply  states  no  later 
than  Jidy  15  of  each  yeer.  Once  qualified 
as  a  pool  plant  pursuant  to  diis 
paragraph,  such  status  ^all  be  effective 
for  August  and  continue  through  the 
following  July  unless  the  operator 
requests  nonpool  states  for  the  plant 
prior  to  the  first  day  oi  the  month  for 
which  nonpool  status  is  reqtiested,  the 
plant  subsequendy  fails  to  meet  aH  of 
the  conditions  of  dus  paragraph,  or  the 
plant  qualifies  as  s  pool  plant  under 
another  order; 

(4)  The  volume  of  bulk  fluid  milk 
products  shipped  from  the  plant  to  pool 
^stributing  plants  during  each  of  the 
months  of  August  and  December  is  5 
percent  or  miore  and  during  eadi  of  the 
months  of  September,  October,  and 
November  is  8  percent  or  more  of  the 
total  Grade  A  milk  received  at  the  plant 
fit>m  dairy  formers  during  the  mcmth 
(including  milk  delivered  to  the  plant 
fit)m  dairy  farms  for  the  account  of  a 
cooperative  association  pursuant  to 

9  1068.9(c)  and  milk  diverted  frcun  the 
plant  by  the  plant  operator  but 
excluding  milk  diverted  to  the  plant 
from  another  pool  plant),  sub)ect  to  the 
following  conditions: 

(i)  These  shipping  jjercentages  may  be 
decreased  by  up  to  five  percentage 
points  during  the  months  of  August  and 
December,  and  by  up  to  eight  percentage 
points  during  the  months  of  September, 
October  and  November,  by  the  Director 
of  the  Dairy  Division  if  he  finds  that 
such  revision  is  necessary  to  prevent 
uneconomic  shipments.  Before  making 
such  a  finding,  the  Director  shall 
investigate  the  need  for  revision  either 
on  his  ovm  initiative  or  at  die  request  of 
interested  persons.  If  the  investigation 
shows  that  a  revision  of  die  shipping 
percentage  might  be  appropriate,  he 
shall  issue  a  notice  stating  that  the 
revision  is  being  considered  and  invite 
data,  views,  and  arguments; 


(ii)  A  cooperative  association  that 
operates  a  reserve  supply  plant  may 
include  as  qualifying  shipments  its 
deliveries  to  pool  distributing  plants 
direcdy  from  farms  of  producers 
pursuant  to  §  1068.9(c); 

(iii)  A  proprietary  handler  may 
include  as  qualifying  shipments  milk 
diverted  to  pool  distributing  plants 
pursuant  to  S  106&13(d); 

(5)  The  operator  of  the  plant  supplies 
fluid  milk  products  to  pool  distributing 
plants  located  within  an  area  designated 
by  the  market  administrator  as  the  "call 
area"  in  compliance  with  any 
announcement  by  the  market 
administrator  requesting  a  minimiun 
level  of  shipments,  as  further  provided 
below: 

(i)  The  market  administrator  may 
require  such  supplies  of  fluid  milk 
products  from  operators  of  any  pool 
reserve  supply  plants  within  the  call 
area  whenever  he  finds  that  milk 
supplies  for  Class  1  use  at  pool 
distributing  plants  within  die  call  area 
are  needed  bam  plants  qualifying  tuider 
this  paragraph.  Before  making  such  a 
finding,  the  market  administrator  shall 
investigate  the  need  for  such  shipments 
either  on  his  own  initiative  or  at  the 
request  of  interested  persons.  If  his 
investigation  shows  that  such  shipments 
might  be  appropriate,  he  shall  issue  a 
notice  stating  that  a  shipping 
annoimcement  is  being  considered  and 
inviting  data,  views,  and  arguments  with 
respect  to  the  proposed  shipping 
announcement; 

(ii)  For  the  purpose  of  meeting  any 
shipping  requirement  announced  by  the 
market  administrator: 

(A)  Qualifying  shipments  to  pool 
distributing  plants  within  the  call  area 
may  originate  from  any  plant  or 
producer  milk  supplies  of  the  handler 
provided  that  shipments  from  sources 
other  than  the  plant(s)  subject  to  the  call 
and  milk  supplies  for  which  a 
cooperative  association  is  the  handler 
pursuant  to  \  1068.9(c)  must  be  in 
addition  to  any  shipments  already  being 
made  by  the  handler  and  may  not  result 
from  shifting  milk  supplies  from  a  pool 
distributing  plant  outside  the  call  area  to 
one  within  the  call  area;  and 

■  (B)  Shipments  from  a  reserve  supply 
plant  within  the  call  area  to  a  pool 
distributing  plant  outside  the  call  area  or 
to  a  comparable  plant  regulated  under 
another  Federal  order  may  count  as  if 
delivered  to  a  pool  distributing  plant 
within  the  call  area  if  the  market 
administrator  is  notified  of  the  amount 
of  any  such  commitments  to  ship  milk 


prior  to  annoimcement  of  a  shipping 
requirement  pursuant  to  this  paragraph. 
Qualifying  shipments  to  another  order 
plant  may  not  be  classified  pursuant  to 
§  1068.42(b)(3);  and 

(iii)  Failure  of  a  handler  to  compy  with 
any  announced  shipping  requirement 
pursuant  to  9  106a7(d)(5),  including 
making  any  significant  change  in  his 
marketing  operations  that  the  market 
administrator  determines  has  the  impact 
of  evading  or  forcing  such  an 
announcement,  shaU  result  in  immediate 
loss  of  pool  status  for  the  plant  pursuant 
to  9  1068.7(d).  A  plant  losing  pool  status 
in  tills  manner  or  a  plant  that  requests 
nonpool  status  may  not  again  qualify  as 
a  pool  plant  pursuant  to  1 1068.7(d)  imtil 
the  following  August; 

(6)  In  order  to  meet  the  requriements 
of  paragraphs  (d)(4)  and  (d)(5]  of  this 
section,  two  or  more  reserve  supply 
plants  operated  by  one  or  more 
handler(s)  may  qualify  for  pooling  as  a 
unit  during  the  following  months  of 
August  through  July  by  meeting  the 
applicable  percentage  requirements  of 
this  paragraph  in  the  same  manner  as  a 
single  plant,  provided  that: 

(i)  The  handler(s)  file  a  request  with 
the  market  administrator  for  such  unit 
status  no  later  than  July  15  of  each  year. 
Such  a  request  should  specify  the  order 
in  which  the  plants  would  cease  to  be 
considered  part  of  the  unit  if  the  imit 
fails  to  meet  the  applicable  percentage 
requirements  of  9  1068.7(d)  (4)  and  (5). 
Any  plant  that  ceases  to  be  part  of  a 
unit  will  not  be  eligible  to  rejoin  a  tmit 
tmtil  the  following  August.  No  plant  may 
become  part  of  a  unit  after  the  unit  is 
formed  and  the  market  administrator 
has  been  notified:  and 

(ii)  Each  handler  operating  reserve 
supply  plant(8)  for  which  the  shipping 
percentages  in  9  1068.7(d)(4)  are  met  as 
part  of  a  unit  described  in  9  1068.7(d)(6) 
must  ship  at  least  5  percent  of  the  Grade 
A  milk  received  at  its  plant(8)  from  dairy 
farmers  during  the  month  (including  milk 
delivered  to  the  handler's  plant(s)  from 
dairy  farms  for  the  account  of  a 
cooperative  association  pursuant  to 
9  1068.9(c)  and  milk  diverted  bora  the 
plant(s)  by  the  plant  operator  but 
excluding  milk  diverted  to  the  plant(s) 
from  another  pool  plant)  to  pool 
distributing  plants  in  one  of  the  months 
of  August  through  December  in  order  for 
the  handler's  plant(s)  to  be  a  reserve 
supply  plant(s)  for  the  month  of 
December. 

(7)  A  plant  must  have  been  a  pool 
plant  under  this  order  pursuant  to 

9  1068.7  (a),  (b),  or  (d)  during  each  of  the 


preceding  months  of  August  through 
December  to  be  a  pool  reserve  supply 
plant  during  the  following  months  of 
January  through  July: 

United  States  Department  of  Agriculture. 
Agricultural  Marketing  Service 

Marketing  Agreement  Regulating  the 

Handling  of  Milk  in  the  Upper  Midwest 
Marketing  Area 

The  parties  hereto,  in  order  to  effectuate 
the  declared  policy  of  the  Act,  and  in 
accordance  with  the  rules  of  practice  and 
procedure  effective  thereunder  (7  CFR  Part 
900),  desire  to  enter  into  this  marketing 
agreement  and  do  hereby  agree  that  the 
provisions  referred  to  in  paragraph  I  hereof 
as  augmented  by  the  provisions  specified  in 
paragraph  II  hereof,  shall  be  and  are  the 
provisions  of  this  marketing  agreement  as  if 
set  out  in  full  herein. 

I.  The  findings  and  determinations,  order 
relative  to  handling,  and  the  provisions  of 

§{  106&1  to  1068.86,  all  inclusive,  of  the  order 
regulating  the  handling  of  milk  in  the  Upper 
Midwest  marketing  area  7  CFR  Part  1068 
which  is  annexed  hereto;  and 

II.  The  following  provisions: 

S  1068.87  Record  of  milk  handled  and 
authorization  to  correct  typographical  errors. 

(a)  Record  of  milk  handled.  The 
undersigned  certifies  that  he  handled  during 
the  month  of  January  1988,  hundredweight  of 
milk  covered  by  this  marketing  agreement. 

(b)  Authorization  to  correct  typographical 
errors.  The  undersigned  hereby  authorizes 
the  Director,  or  Acting  Director,  Dairy 
Division,  Agricultural  Marketing  Service,  to 
correct  any  typographical  errors  which  may 
have  been  made  in  this  marketing  agreement. 

S  1068.88  Effective  date.  This  marketing 
agreement  shall  become  effective  upon  the 
execution  of  a  counterpart  hereof  by  the 
Secretary  in  accordance  with  S  900.14(a)  of 
the  aforesaid  rules  of  practice  and  procedure. 

In  Witness  Whereof,  The  contracting 
handlers,  acting  under  the  provisions  of  the 
Act,  for  the  purposes  and  subject  to  the 
hmitations  herein  contained  and  not 
otherwise,  have  hereunto  set  their  respective 
hands  and  seals. 

(Signature) 

By   

(Name) 


(Title) 


(Address) 

Attest 

Date   


Signed  at  Washington.  DC.  on:  May  S.  1988. 
Edward  T.  Coughlin, 
Director.  Dairy  Division. 
(FR  Doc.  88-10383  Filed  S-»-88:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminislratfon 

21  CFR  PMTt  ITS 

[Dodm  No.  KF-<B02] 


Indiroct  Food  AdditlvM;  Adluvants, 
Production  Aids  and  Sanittnrs; 
AntioxidMitoandStabilMrs         , 

agency:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

I 

summary:  FDA  is  issuing  this  proposed 
rule  to  correct  an  error  in  nomenclature 
that  appeared  in  a  Hnal  rule  that  FDA 
issued  in  the  Federal  Register  of  August 
18, 1986  (51  FR  29400).  This  final  rule 
responded  to  a  food  additive  petition 
from  American  Enka  Co.  The  correction 
removes  the  chemical  name 
"trisCtriethylene  glycoI}pho8irfiate  (CAS 
Reg.  No.  9056-42-2)"  from  the  list  of 
stabilizers  for  use  in  polyethylene 
phthalate  polymers  set  forth  in  the  table 
in  21  CFR  17&2O10(b)  and  replaces  it 
with  "phosphoric  acid  triesters  with 
triethylene  glycol  (CAS  Reg.  No.  6450^- 
13-2)".  The  new  nomenclature  more 
accurately  represents  the  chemical 
identity  of  the  additive.  The  American 
Enka  Ca  agrees  with  this  correction. 

DATE  Comments  by  June  9, 1988.     i 

aooress:  Written  comments  to  the  I 
Dockets  Management  Brandi  (HFA> 
305),  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Lane.  Rockville,  MD 
20857. 

ron  FURTHER  INFORMATION  CONTJ 

Vir  D.  Anand,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335).  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington.  DC  20204.  202-472--5eea 
SUPPLEMENTARY  INFORMATION:  In  a  final 

rule  published  in  the  Federal  Register  of 
August  18, 1988  (51  FR  29460)  FDA 
published  a  regulation  listing 
tri8(triethylene  glycolj-phosphate  in 
9  1742010  Antioxidants  and/or      1 
stabilizers  for  polymers  (21  CFR      ' 
178.2010)  as  a  stabilizer  in  polyethylene 
phthalate  polymers  (also  referred  to  as 
"ethylene  terephthalate  polymers") 
intended  for  use  in  contact  with  food. 
The  regulation  responded  to  a  petition 
filed  by  American  Enka  Co. 

In  recent  review,  however,  the  agency 
discovered  that  it  has  assi^ied  the 
additive  an  inappropriate  chemical 


le,  ML 
rACT 


name  and  CAS  Reg.  Na  The  agency  has 
determined  that  the  correct  stractural 
formula  for  the  petitioned  additive  is: 

0 

It 

[HO(CH2CH20)^]   P(0H)3 


where  y^S  and  x^^S,  on  an  average. 

This  general  formula  reveals  that  this 
additive  is  a  mixture  of  ethylene  glycol 
phosphates  and  is  not  a  single  chemical 
compound  as  identified  in  the  Ai^ust  18, 
1986.  final  rule.  The  agency,  tJierefore. 
tentatively  concludes  that 
"tris(triethylene  glycol}pbosphate"  is  the 
name  of  only  one  of  the  numerous 
compounds  represented  by  this  chemical 
formula,  and  that  the  chemical  identity 
of  the  additive  is  more  accurately 
represented  by  the  nomenclature 
"phosphoric  add  triesters  with 
triethylene  glycol  (CAS  Reg.  Na  64502- 
13-2)". 

FDA  consequently  is  proposing  to 
remove  the  entry  "tris(triethylene 
glycoljphosphate  (CAS  Reg.  No.  9056- 
42-2)"  from  the  table  in  21  CFR 
178.2010(b)  and  to  alphabetically  insert 
"phosphoric  acid  triesters  with 
triethylene  glycol  (CAS  Reg.  No.  64502- 
13-2)"  in  the  table  in  21  CFR  17a2010(b) 
in  its  place.  The  petitioner,  American 
Enka  Co..  has  not  objected  to  this 
correction. 

The  agency  has  determined  under  21 
CFR  25.24(a)(9)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

In  accordance  with  the  Regulatory 
Flexibility  Act,  FDA  has  considered  the 
effect  that  this  proposal  would  have  on 
small  entities  including  small 
businesses.  The  agency  has  determined 
that  the  substitution  of  the  correct  name 
and  CAS  Reg.  No.  for  the  regulated 
additive  will  have  no  effect  on  small 
entities.  The  agency  certifies  that  the 
publication  of  this  proposal  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Interested  persons  may,  on  or  before, 
June  9, 1988  submit  to  the  Dockets 
Management  Branch  (address  abovel 
written  comments  regarding  this 
proposal  Two  copies  of  any  commenta 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 


Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  die 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m. 
Monday  through  Friday. 
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List  of  Subjects  in  21  CFR  PaH  ITS 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Foods  and  Drugs  and  redekgated  to 
the  Director.  Center  for  Food  and  Safety 
and  Applied  Nutrition.  Part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDmVESe  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANmZERS 

1.  The  authority  dtatkn  for  21  CFR 
Part  178  continnes  to  read  as  follows: 

Authority:  Sees.  201(t),  400. 72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321(s),  348):  21 
CFR  5.10  and  5.81. 

2.  Section  17&2010  is  amoided  in  the 
table  in  paragraj^  (b)  by  removing  the 
entry  for  "tris(trieth^ne 
glycol)pho8phate  (CAS  Reg.  Na  9056- 
42-2)"  and  alphabietically  inserting  a 
new  entry  in  the  table  to  read  as 
follows: 


§178.2010    Antioxidants  and/or 
for  polynMffs* 


(b)*  *  * 


SutMtanoes 


PtKwpliowc  add  Wwlws     At  IwmIs  not  to  •xoeed 
•im  Irialhyloiw  glycol         O.t  pareenl  by  vMight 
(CAS  R«g.  No.  64502-        o(  potyethytane 
13-2).  phthalate  potymers 

oomplying  wNh 
1 177.1630  01  Mb 
chaptv,  Mich  thai  the 
poii^iiera  Goniact 
loods  only  of  Typo  VI- 
B  dncftMd  In  Tat)ia  1 
o(  1 176.170(c)  Of  iMa 


Dated:  April  29. 1988. 
Richard }.  Ronk, 

Acting  Director,  Center  for  Food  Safety  and 

Applied  Nutrition. 

(FR  Doc.  88-10167  Filed  5-9-88: 8c45  am] 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

22  CFR  Part  206 

Testiniony  by  Employees  and  the 
Production  of  Documenta  In 
Procoedlnga  Where  A.I.D.  Is  Not  Party 

aoency:  Agency  for  International 
Development  IDCA. 
action:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would  add 
a  new  Part  206  to  Title  22  of  the  Code  of 
Federal  Regulations.  It  generally 
provides  that  A.I.D.  employees  may  not 
give  testimony  or  provide  documents  as 
part  of  their  official  duties  without  the 
approval  of  A.I.D.'8  General  Counsel  or 
his  designee  in  litigation  where  A.I.D.  is 
not  a  party.  The  purpose  of  this 
regulation  is  to  maintain  the  A.I.D. 
policy  of  strict  impartiality  with  respect 
to  private  litigants  and  to  minimize  the 
disruption  of  official  duties. 
DATES:  Public  comments  on  the 
proposed  rule  should  be  submitted  no 
later  than  June  9, 1988.  But  late 
comments  will  be  considered  to  the 
extent  practicable.  TTie  rule  is  proposed 
to  become  effective  30  days  after  it  is 
pubh'shed  in  final  form  in  the  Federal 
Register. 

ADDRESS:  Comments  should  be 
submitted  to  the  Office  of  the  General 
Counsel  Agency  for  International 
Etevelopment.  Washington,  DC  20523. 
Received  comments  may  be  seen  in  the 
Office  of  the  General  Counsel,  during 
riormal  working  hours,  in  room  6895,  320 
21st  Street  NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  M.  Winter,  Assistant  General 
Counsel  for  Litigation  and  Enforcement, 
Agency  for  International  Development, 
Washington,  DC  20523,  (202)  647-8874. 
SUPPLEMENTARY  INFORMATION:  From 

time  to  time.  A.I.D.  employees  are 
requested  or  subpoenaed  to  give 
testimony  or  provide  documents  in 
litigation  in  which  A.I.D.  is  not  a  party. 
This  regulation  is  intended  to  address 
this  problem  by  prohibiting  both 
volimtary  appearances  and  compliance 
by  emi^oyees  with  subpoenas  for 
testimony  or  for  the  production  of 
documents  as  part  of  their  official  duties 
except  where  the  General  Counsel 
determines  that  compUance  would 
promote  the  objectives  of  A.LD. 

Subpoenas  to  testify  concerning 
information  which  employees  have 
acquired  in  the  course  of  performing 
their  official  duties,  or  to  produce 
documents,  are  essentially  legal  actions 
against  the  United  States  as  to  which 
there  has  been  no  statutory  waiver  of 


sovereign  immunity.  The  courts  have 
recognized  the  authority  of  federal 
agencies  to  limit  compliance  with  such 
subpoenas.  See  United  States  ex  rel. 
Touhy  V.  Ragen,  340  U.S.  462  (1951); 
Swett  V.  Schenk,  792  F.  2d  1447  (9th  Cir. 
1988):  Giza  v.  Secretary  of  HEW,  628  F. 
2d  748  {1st  Cir.  1980);  Reynolds  Metals 
Co.  V.  Crowther,  572  F.  Supp.  288  (D. 
Mass.  1982). 

Accordingly,  this  regulation  prohibits 
■  A.I.D.  employees  from  complying  with 
requests  or  subpoenas  for  testimony  in 
private  litigation  or  other  proceedings 
without  the  approval  of  the  General 
Counsel. 

This  regulation  does  not  apply  to 
situations  where  an  employee  makes  an 
appearance  in  a  legal  or  administrative 
proceeding  (such  as  cases  arising  out  of 
traffic  accidents,  domestic  relations, 
etc.)  that  does  not  relate  to  AJJ).  Also, 
this  regulation  is  not  applicable  to 
Congressional  subpoenas  or  requests  for 
information. 

List  of  Subjects  in  22  CFR  Part  206 

Administrative  practice  and 
procedure.  Courts,  Goveroment 
employees. 

Accordingly,  A.I.D.  proposes  to  amend 
Title  22  of  the  Code  of  Federal 
Regulations  by  adding  a  new  Part  206  as 
follows: 

PART  206— TESTIMONY  BY 
EMPLOYEES  AND  THE  PRODUCTION 
OF  DOCUMENTS  IN  PROCEEDINGS 
WHERE  AJ.O.  IS  NOT  A  PARTY 

Sec. 

208.1  Purpose  and  scope. 

206.2  Production  or  disclosure  prohibited 
unless  approved  by  the  General  Counsel. 

206.3  Procedure  in  the  event  of  a  demand 
for  production  or  disclosure. 

206.4  Procedure  where  a  decision 
concerning  a  demand  is  not  made  prior 
to  the  time  a  response  to  the  demand  is 
required. 

206.5  Procedure  in  the  event  of  an  adverse 
ruling. 

2C6.6    Considerations  in  detennining 

whether  production  or  disclosure  should 
l>e  made  pursuant  to  a  demand. 
Authority:  Sec.  621.  Foreign  Assistance  Act 

of  1961.  as  amended,  75  Stat.  424  (22  U.S.C. 

2381). 

§  206.1    Purpose  and  scope. 

(a)  This  part  sets  forth  the  procedures 
to  be  followed  in  proceedings  in  which 
the  U.S.  Agency  for  International 
Development  (the  "Agency")  is  not  a 
party,  whenever  a  subpoena,  order  or 
other  demand  (collectively  referred  to  as 
a  '*demand")  of  a  court  or  other 
authority  set  forth  in  §  206.1(d)  of  Uus 
part  is  issued  for  the  production  or 
disclosure  of:  , 


(1)  Any  material  contained  in  the  files 
of  the  Agency, 

(2)  Any  information  relating  to 
material  contained  in  the  files  of  the 
Agency,  or 

(3)  Any  information  or  material 
acquired  by  any  person  while  sudi 
person  was  an  employee  of  the  Agency 
as  a  part  of  the  performance  of  his 
official  duties  or  because  of  his  official 
status. 

(b)  For  purposes  of  this  part,  the  term 
"employee  of  the  Agency"  includes  all 
officers  and  employees  of  the  Agency 
appointed  by,  or  subject  to  the 
supervision,  jurisdiction  or  control  of, 
the  Administrator  of  the  Agency, 
including  personal  services  contractors. 

(c)  This  part  is  intend^d  to  provide 
instructions  regarding  the  internal  ■ 
operations  of  the  Agency,  and  is  not 
intended,  and  does  not  and  may  not  be 
relied  upon,  to  create  any  right  or 
benefit,  substantive  or  procedural, 
enforceable  at  law  by  a  party  against   ' 
the  Agency. 

(d)  This  part  applies  to: 

(1)  State  and  local  court, 
administrative  and  legislative 
proceedings. 

(2)  Federal  court  and  administrative 
proceedings. 

(e)  This  part  does  not  apply  to: 

(1)  Congressional  requests  or 
subpoenas  for  testimony  or  doctunents. 

(2)  Employees  or  former  employees 
making  appearances  solely  in  their 
private  capacity  in  legal  or 
administrative  proceedings  that  do  not 
relate  to  the  Agency  (such  as  cases 
arising  out  of  traffic  accidents,  domestic 
relations,  etc.).  Any  question  whether 
the  appearance  relates  solely  to  the 
employee's  or  former  employee's  private 
capacity  should  be  referred  to  the 
General  Counsel  or  his  designee 

(f)  Nothing  in  this  part  affects 
disclosure  of  information  under  the 
Freedom  of  Information  Act  5  U.S.C. 
552,  the  Privacy  Act.  5  U.S.C  552a,  the 
Sunshine  Act,  5  U.S.C.  552b,  or  the 
Agency's  implementing  regulations. 
Nothing  in  this  part  otherwise  permits 
disclosure  of  information  by  the  Agency 
except  as  is  provide  by  statute  or  other 
applicable  law. 

§  206.2    Production  or  <tisck>sura 
prol)ll>tt*d  unless  approved  byHw  General 
Counsel. 

No  employee  or  former  employee  of 
the  Agency  shall,  in  response  to  a 
demand  of  a  court  or  other  authority  set 
forth  in  S  206.1(d),  produce  any  material 
or  disclose  any  information  described  in 
S  206.1  without  the  approval  of  the 
General  Counsel  or  his  designee. 
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§  206.3    Proowlur*  in  tlw  •vent  of  a 
dwnand  for  productkNi  or  dtodotur*. 

(a)  Whenever  an  employee  or  former 
employee  of  the  Agency  receives  a 
demand  for  the  production  of  material  or 
the  disclosure  of  information  described 
in  §  206.1(a),  he  shall  immediately  notify 
and  provide  a  copy  of  the  demand  to  the 
General  Counsel  or  his  designee.  The 
General  Counsel,  or  his  designee,  shall 
be  furnished  by  the  party  causing  the 
demand  to  be  issued  or  served  a  written 
summary  of  the  information  sought,  its 
relevance  to  the  proceeding  in 
connection  with  which  it  was  served 
and  why  the  information  sought  is 
unavailable  by  any  other  means  or  &om 
any  other  sources. 

(b)  The  General  Counsel,  or  his 
designee,  in  consultation  with 
appropriate  Agency  officials,  and  in 
light  of  the  considerations  listed  in 
§  206.6,  will  determine  whether  the 
person  on  whom  the  demand  was 
served  should  respond  to  the  demand. 

(c)  To  the  extent  he  deems  it 
necessary  or  appropriate,  the  General 
Couinsel.  or  his  designee,  may  also 
require  from  the  party  causing  such 
demand  to  be  issued  or  served  a  plan  of 
all  reasonably  foreseeable  demands, 
including  but  not  limited  to  names  of  all 
employees  and  former  employees  from 
whom  discovery  will  be  sought,  areas  of 
inquiry,  length  of  time  of  proceedings 
requiring  oral  testimony  and 
identification  of  documents  to  be  used 
or  whose  production  is  sought. 

§  206.4    Procedur*  mttmn  a  docWon 
concamlng  a  demand  Is  not  mada  prior  to 
the  tima  a  response  to  the  demand  is 
required. 

If  the  response  to  the  demand  is 
required  before  the  instructions  from  the 
General  Counsel,  or  his  designee,  are 
received,  an  attorney  designated  by  the 
Department  of  Justice  for  Uie  purpose 
shall  appear  with  the  employee  or 
former  employee  upon  whom  the 
demand  has  been  made,  and  shall 
furnish  the  court  or  other  authority  with 
a  copy  of  the  regulations  contained  in 
this  part  and  inform  the  court  or  other 
authority  that  the  demand  has  been,  or 
is  being,  as  the  case  may  be,  referred  for 
the  prompt  consideration  of  the  General 
Counsel  and  shall  respectfully  request 
the  court  or  other  authority  to  stay  the 
demand  pending  receipt  of  the  requested 
instructions.  , 

§  206.5    Procedure  in  ttte  event  of  an 
adverse  ruling. 

If  the  court  or  other  authority  declines 
to  stay  the  effect  of  the  demand  in 
response  to  a  request  made  in 
accordance  with  §  206.4  pending  receipt 
of  instructions,  or  if  the  court  or  other 


authority  rules  that  the  demand  must  be 
complied  with  irrespective  of 
instructions  not  to  produce  the  material 
or  disclose  the  informations  sought,  the 
employee  or  former  employee  upon 
whom  the  demand  has  been  made  shall 
respectfully  decline  to  comply  with  the 
demand,  citing  this  part  and  United 
States  ex  reJ.  Touhy  v.  Ragen.  340  U.S. 
462  (1951). 

S  206.6    Considerations  In  determining 
wtMttwr  production  or  disdoeure  should  be 
made  pursuant  to  a  demarwi 

(a)  In  deciding  whether  to  make 
disclosure  pursuant  to  a  demand,  the 
General  Counsel,  or  his  designee,  may 
consider,  among  things: 

(1)  Whether  such  disclosure  is 
appropriate  under  the  rules  of  procedure 
governing  the  case  or  matter  in  which 
the  demand  arose,  and 

(2)  Whether  disclosure  is  appropriate 
under  the  relevant  substantive  law 
concerning  privilege. 

(b)  Among  the  demands  in  response  to 
whch  disclosure  will  not  be  made  are 
those  demands  with  respect  to  which 
any  of  the  following  factors  exist: 

(1)  Disclosure  would  violate  a  stature 
or  a  rule  or  procedure, 

(2)  Disclosure  would  violate  a  specific 
regulation, 

(3)  Disclosure  would  reveal  classified 
information,  imless  appropriately 
declassified  by  the  originating  agency. 

(4)  Disclosure  would  reveal  trade 
secrets  or  proprietary  information 
without  the  owner's  consent. 

(5)  Disclosure  would  otherwise 
adversely  affect  the  foreign  policy 
interests  of  the  United  States  or  impair 
the  foreign  assistance  program  of  the 
United  States,  or 

(6)  Disclosure  would  impair  an 
ongoing  Inspector  General  or 
Department  of  Justice  investigation. 

Dated:  April  14, 1988. 
Alan  Woods, 
Administrator. 

(FR  Doc.  88-10134  Filed  5-9-68;  8:45  am] 
aiUJNG  coos  SIM-St-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

Indiana  Permanent  Regulatory 
Program;  Public  Comment  Period  and 
Opportunity  for  Public  Hearing  on 
Amendments 

agency:  OfTice  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE). 
Interior. 


action:  Proposed  rule. 


summary:  OSMRE  is  announcing  the 
receipt  of  proposed  amendments  to  the 
Indiana  permanent  regulatory  program 
(hereinafter  referred  to  as  the  bidiana 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendments  concern 
1988  legislative  changes  to  the  Indiana 
Surface  Mining  Law  which  address: 
filing  of  conflict  of  interest  statements, 
and  providing  for  the  seeking  of 
injunctions  against  all  violators  of  the 
Surface  Mining  Law;  archaeological  and 
historic  preservation;  and  self  bonding 
and  establishment  of  a  bond  pool. 

This  notice  sets  forth  the  times  and 
locations  that  the  Indiana  program  and 
proposed  amendments  to  tjiat  program 
are  available  for  public  inspection,  the 
comment  period  diuing  which  interested 
persons  may  submit  written  comments 
on  the  proposed  amendments,  and  the 
procedures  that  will  be  followed 
regarding  the  public  hearing  if  one  is 
requested. 

dates:  Written  comments  must  be 
received  on  or  before  4KX)  p.m.  on  June  9, 
1988.  If  requested,  a  public  hearing  on 
the  proposed  amendments  will  be  held 
at  1:00  p  jn.  on  June  6, 1988;  requests  to 
present  oral  testimony  at  the  hearing 
must  be  received  on  or  before  4:00  p.m. 
on  May  25, 1986. 

addresses:  Written  conunents  should 
be  mailed  or  hand  delivered  to  Mr. 
Richard  D.  Rieke,  Director.  Indianapolis 
Field  Office,  at  the  address  Usted  below. 
Copies  of  the  Indiana  program,  the 
proposed  amendments,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours.  Monday 
through  Friday,  excluding  holidays.  Each 
requestor  may  receive,  free  of  charge, 
one  copy  of  the  proposed  amendments 
by  contacting  OSMRE's  Indianapolis 
Field  Office. 

Office,  of  Surface  Mining  Reclamation 
and  Enforcement,  Indianapolis  Field 
Office,  575  North  Pennsylvania  Street, 
Room  301,  Indianapolis.  Indiana 
46204.  Telephone:  (317)  269-2609 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  1100  L  Street  NW.. 
Room  5131,  Washington,  DC  20240, 
Telephone:  (202)  343-5492 

Indiana  Department  of  Natural 
Resources,  Division  of  Reclamation, 
309  West  Washington  Street, 
Indianapolis,  Indiana  46204, 
Telephone:  (317)  232-1555 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  D.  Rieke,  Director. 
Indianapolis  Field  Office.  (317)  269-2609. 
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SUPPI^MENTARY  INRMMATIONC 

I.  Background 

On  July  29. 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Indiana  program.  Information  regarding 
general  background  on  the  Indiana 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Indiana 
program  can  be  found  in  the  July  26. 
1982  Federal  Register  (47  FR  32107). 
Subsequent  actions  taken  with  regard  to 
the  Indiana  program  and  program 
amendments  can  be  found  in  30  CFR 
914.ia  914.15,  and  914.16. 

n.  Discussion  of  Amendments 

'  The  pro{>o8ed  amendments  are  the 
result  of  several  Senate  Bills  passed  by 
the  1988  General  Assembly  of  the  State 
of  Indiana.  The  amendments  are 
summarized  below: 

1.  Senate  Enrolled  Act  45 

This  Act  is  the  result  of  a  State 
initiated  bill.  The  Act  requires  filing  of 
conflict  of  interest  statements  by 
members  of  the  Natural  Resources 
Commission,  provides  for  the  seeking  of 
injunctions  against  all  violators  of  IC 
13-4.1  (the  Indiana  Surface  Mining  Law) 
not  just  permittees,  and  repeals  a 
section  of  the  law  rendered  redundant 
by  enactments  of  the  1987  General 
Assembly. 

2.  Senate  Enrolled  Act  121 

This  Act  is  the  result  of  an  industry 
sponsored  bill  intended  to  provide  the 
Indiana  program  with  the  authority  to 
promulgate  needed  archaeology  and 
historic  preservation  regulations.  The 
Act  addresses  the  impact  of  archaeology 
and  historic  preservation  on  surface 
coal  mines,  adds  new  definitions, 
requires  that  petitions  for  rule  changes 
be  specific  miakes  major  changes  in  the 
restrictions  on  surface  mining  in  or  near 
archaeological  and  historic  sites,  and 
places  restrictions  on  the  filing  of 
objections.  The  amendment  includes: 

(1)  Under  Section  IC  13-4.1-1-3  the 
addition  of  two  definitions  to  the 
Indiana  law; 

(2)  Under  Section  IC  13.-4.1-2-4  the 
addition  of  limitations  to  filing  petitions 
for  adoption,  amendment  or  repeal  of  a 
rule  and  inclusion  of  an  option  to  not 
hold  a  public  hearing  if  the  petition  is 
incomplete: 

(3)  Under  Section  IC  13-4.1-3-3(a}(13) 
the  addition  of  the  clarification  that 
MAPS  submitted  with  a  permit 
application  shall  include  historic  and 
archaeological  data  is  that  known  by  the 
Division  of  Historic  Preservation  and 


Department  of  Natural  Resources  to 
exist  on  the  date  of  appUcation; 

(4)  Addition  of  a  new  section,  IC  13- 
4.1-3-3.1,  which  allows  optional 
requirement  of  additimial  archaeological 
and  historic  site  descriptive  data  for 
sites  within  1000  feet  of  the  permit  area. 
This  section  also  allows  the  option  for 
the  State  Director  to  require  various 
investigative  procedures  to  identify  and 
evaluate  sites.  Also  included  is  a 
requirement  that  futiue  State  rules  be 
consistent  with  principles  set  forth  in 
the  proposed  amendment  at  IC  13-4.1-4- 
3.1(c); 

(5)  Additions  to  Section  IC  13-4.1-4-2 
that  require  any  person  requesting  an 
informal  conference  to  specifically  state 
their  objections,  and  to  state  the  interest 
of  the  person  who  is  or  may  be  affected 
by  the  proposed  operation  if  the 
requester  is  not  the  head  of  a  Federal, 
State  or  local  governmental  agency  or 
authorify.  Also  added  are  conditions 
under  which  the  commission  may  not 
hold  a  conference; 

(6)  A  new  Section  IC  13-4.1-4-3.1  is 
added  that  establishes  limitations  on  the 
development  of  future  State  roles;  and 

(7)  Section  IC  13-4.1-4-5{c)  is 
amended  by  requiring  any  person 
requesting  a  hearing  to  identify  the 
person's  interest  that  is  or  may  be 
affected. 

3.  Senate  Enrolled  Act  231 

This  Act  is  the  result  of  an  industry 
sponsored  bill  which  adds  self-bonding 
provisions  aiul  creates  a  bond  pool 
funded  by  mine  operators  and 
administered  by  the  Indiana  Department 
of  Natural  Resources  and  an 
independent  committee  controlled  by 
operators. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSMRE  is  now 
seeking  comment  on  whether  the 
amendments  proposed  by  Indiana 
satisfy  the  applicable  program  approval 
criteria  of  30  CFR  732.15.  If  the 
amendments  are  deemed  adequate,  they 
will  become  part  of  the  Indiana 
program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issue  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  the  commenter's 
recommendations.  Conunents  received 
after  the  time  indicated  imder  "DATES" 
or  at  locations  other  tiutt  the  * 

Indianapolis  Field  Office  will  not 
necessarily  be  considered  in  the  final 
rulemaking  or  included  in  the 
Administrative  Record. 


Public  Hearing 

Persona  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "for  further  informatkm 
CONTACT"  by  4.-00  pjn.  on  May  25, 198a 
If  two  or  more  people  do  not  request  an 
opportimity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statments  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
responses  and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSMRE  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  OSMRE  office 
listed  under  "addresses"  by  contacting 
the  person  listed  under  "FOR  FURTHER 
information  contact."  All  such 
meetings  will  be  open  to  the  public  and, 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
"ADDRESSES."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
Administrative  Record. 

List  of  Subjects  in  90  CFR  Part  914 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 
Carl  C  Close, 

Assistant  Director,  Eastern  Field  Operations. 
(FR  Doc  88-10378  Piled  5-9-88;  8:45  am] 

BILUNQ  COOC  431S.4S-M 


National  Park  Service 

36  CFR  Part  7 

Big  Cypress  National  Preserve, 
Florida;  Indian  lise  and  Occupancy 
Regulations 

agency:  National  Park  Service,  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  The  proposed  regulations  set 
forth  below  are  necessary  to  define 
adequately  the  statutory  rights  of  the 
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members  of  the  Miccosukee  Tribe  of 
Indians  of  Florida  and  the  members  of 
the  Seminole  Tribe  of  Indians  of  Florida 
granted  in  the  Big  Cypress  Act  of  1974 
which  established  the  Preserve.  This  Act 
provides  that  the  Indians  shall  be 
allowed  to  continue  their  usual  and 
customary  use  and  occupancy  of 
Federal  lands  and  waters  within  the 
Preserve,  including  hunting,  fishing,  and 
trapping  on  a  subsistence  basis  and 
traditional  tribal  ceremonials;  and 
provides  for  maximum  Indian 
participation  in  any  authorized  future 
revenue-producing  visitor  services 
within  the  Preserve. 
dates:  Written  comments,  suggestions, 
or  objections  will  be  accepted  until  July 
11. 1988. 

AOOflESS:  Comments  should  be  directed 
to:  Superintendent,  Big  Cypress  National 
Preserve,  Star  Route  Box  110,  Ochopee, 
Florida  33943. 
FOR  FURTHER  INFORMATION  CONTACT: 

Fred  J.  Fagergren,  Superintendent,  Big 
Cypress  National  Preserve,  Telephone: 
(813)  685-200a 
SUPPLEMENTARY  INFORMATION:  | 

Background 

These  regulations  are  being  proposed 
by  the  National  Paric  Service  (Service)  to 
define  the  statutory  rights  granted  to  the 
members  of  the  Miccosukee  and 
Seminole  Tribe  of  Indians  of  Florida  in 
Pub.  L  93-440.  (88  Stat.  1258;  16  U.S.C. 
687fet8eq.). 

On  October  11, 1974,  the  Congress 
established  Big  Cypress  National 
Preserve  "to  assure  the  preservation, 
conservation,  and  protection  of  the 
natural  scenic,  hydrologic  floral  and 
faunal  and  recreational  values  of  the 
Big  Cypress  Watershed  in  the  State  of 
Florida  and  to  provide  for  the 
anhancement  and  public  enjoyment 
thereof*  *  *." 

In  Section  5  of  Pub.  L  93-440  the 
Congress  provided  that 
'Notwithstanding  this  section  or  any 
Dther  provision  of  this  act,  members  of 
:he  Miccosukee  Tribe  of  Indians  of 
Florida  and  members  of  the  Seminole 
Tribe  of  Florida  shall  be  permitted. 
iubject  to  reasonable  regulations 
istablished  by  the  Secretary  (emphasis 
idded]  to  continue  their  usual  and 
nistomary  use  and  occupancy  of 
federal  or  Federally  acquired  lands  and 
vaters  within  the  Preserve,  including 
lunting.  fishing,  and  trapping  on  a 
lubsistence  basis  and  traditional  tribal 
:eremonial8."  Section  6  provides  for 
naximum  Indian  participation  in 
luthorized  revenue-producing  visitor 
services  within  the  Preserve. 

A  Draft  Environmental  Impact 
itatement  for  the  proposed  Big  Cypress 


National  Preserve  was  made  available 
for  public  comment  on  February  5, 1972, 
with  a  Final  Environmental  Impact 
Statement  (FES  75-39)  completed  and 
approved  on  April  11. 1975.  This  FES 
dealt  with  the  impacts  of  the  Federal 
legislation  establishing  Big  Cypress, 
including  the  continuation  of  customary 
use  and  occupancy  of  the  Preserve  by 
the  Seminoles  and  Miccosukees,  and 
their  preferential  rights  to  future 
revenue-producing  services.  Copies  of 
this  dociunent  are  available  at  the 
address  noted  above. 

Since  the  Indians'  statutory  right  to 
remain  within  the  Big  Cypress  National 
Preserve  is  "subject  to  reasonable 
regulations  established  by  the 
Secretary,"  it  is  contingent  upon  the 
Service  to  interpret  and  define  that 
statutory  right  through  the  promulgation 
of  regulations  which  are  consistent  with 
Congressional  intent  in  establishing  the 
Preserve  and  which  meet  the  needs  of 
the  Indians  and  the  Service. 

A  formal  opinion  was  requested  from 
the  Office  of  the  Solicitor,  Washington, 
DC  to  define  the  legal  parameters  of  the 
Seminole  and  Miccosukee  right  of  usual 
and  customary  use  and  occupancy  of  the 
Preserve  as  granted  in  Pub.  L  93-440. 
The  Solicitor's  opinion  of  April  25, 1979 
has  provided  a  basis  for  subsequent 
development  of  regulations  consistent 
with  Congressional  intent  and  existing 
case  law.  Copies  of  that  opinion  are 
available  at  the  address  noted  above. 

Several  preliminary  meetings  were 
held  with  individual  Indians,  Tribal 
representatives  and  the  Tribal  legal 
counsels.  These  meetings  assisted  the 
Service  in  identifying  what  constitutes 
"usual  and  customary  use  and 
occupancy"  and  "traditional."  and  to 
insure  that  Indian  needs  are  reflected  in 
the  proposed  regulations  to  the 
maximiun  extent  possible. 

On  November  12, 1981  (46  FR  55700) 
the  Service  published  proposed 
regulations  in  the  Federal  Register.  Input 
received  during  the  efficial  review 
period  for  those  proposed  regiilations, 
comments  received  thereafter,  continued 
government  review  of  these  issues,  and 
the  revision  of  the  general  regulations 
for  the  Service  all  prompted  changes  in 
the  original  proposal.  These  changes 
resulted  in  this  proposed  rule. 

Existing  Conditions 

Residential  Use 

There  are  an  estimated  100  to  150 
Miccosukee  and  Seminole  Indians 
resiling  within  the  Preserve.  Some  of 
these  Indians  are  carried  on  the  tribal 
rolls  of  their  respective  tribes  and  others 
are  eligible  for  tribal  membership  but 
are  unaffiliated  by  personal  choice. 


They  reside  in  11  camps,  villages,  or 
individual  homes  within  the  Preserve. 
The  majority  of  these  camps  are  on 
Federaly  acquired  lands. 

Historically  (pre-1900),  Indians  in  the 
Preseve  relocated  frequently  in  search 
of  better  hunting  and  agricultural  lands. 
In  the  1930's  and  1940's,  after  the 
construction  of  U.S.  Highway  41,  the 
Indian  lifestyle  changed  gradually. 
Camps  were  located  more  and  more 
frequently  beside  the  highway  and  the 
Indians  came  to  rely  heavily  on  income 
from  the  tourist  trade  or  from  jobs  in 
local  commnities  and  thus,  became  less 
dependent  on  a  subsistence  lifestyle.  In 
recent  years,  these  camps  have  been 
relatively  stable  in  population  and 
location.  Expansion  of  existing  camps  or 
establishment  of  new  camps  has  been 
due  primarily  to  marriage  and  family 
growth,  with  some  in  and  out  migration 
from  other  areas. 

Camps  are  generaly  one  acre  or  less 
in  size  and  consist  of  six  to  ten 
structures,  most  of  which  are  traditional 
chickees — a  roofed,  opensided  shelter 
constructed  of  cypress  poles  and 
thatched  with  a  palm  frond  roof.  Cleared 
and  filled  ground  generally  does  not 
extend  much  beyond  the  actual  Uving 
area. 

Subsistence  Use 

Subsistence  use  within  the  Preserve 
by  Indians  has  declined  substantially  in 
recent  years.  Only  a  few  camps  within 
the  Preserve  have  lands  that  are  cleared 
specifically  for  agriculture.  Several 
camps  do  contain  small  orchards  of 
fruit-bearing  trees.  Some  com  is  grown 
by  Indians  on  hammocks  within  the 
Preserve.  Gathering  of  native  plants  for 
food,  medicine,  and  ceremonial 
purposes  also  continues  on  a  limited 
scale.  Back-country  use  by  Indians  for 
hunting  and  gathering  activities  is 
limited.  This  is  evidence  by  the  general 
lack  of  off-road  vehicle  trails  near 
Indian  camps.  The  low  level  of  use  is 
perhaps  due  in  part  to  low  population 
levels  of  game  species.  The  primary 
species  taken  by  Indians  are  garfish, 
mudfish,  deer,  hog  and  turtles. 

Commercial  Use 

The  number  of  camps  open  for 
commercial  tourist  trade  is  variable.  At 
present,  foxsi  camps  within  the  Preserve 
are  Icnown  to  be  open  to  tourists,  but  at 
least  three  other  camps  have  been  open 
in  the  past.  Commercial  activity  at  these 
camps  usually  consists  of  a  small  curio 
shop  where  various  handmade  articles 
can  be  purchased.  A  self-guided  walking 
tour  of  the  village  is  sometimes 
available,  allowing  observation  of 
Indian  lifestyles. 


Commercial  guiding  of  hunting  parties 
by  Indians  is  at  present  infrequent. 
However,  there  is  a  potential  for 
expansion  of  this  activity. 

The  most  significant  Indian 
commercial  activity  within  the  Preserve 
is  the  collection  of  native  materials  for 
curio  and  for  chickee  construction.  The 
natural  resource  most  actively  sought  is 
cypress.  Small  diameter  cypress  poles 
are  carved  into  toy  canoes,  knives  and 
tomahawks.  Cypress  knees  and  slabs 
from  larger  cypress  trunks  are  also 
harvested  for  sale  as  souvenirs.  Most 
cypress  taken,  however,  are  for  use  as 
building  materials  in  the  construction  of 
chickees,  both  at  a  subsistence  and 
commercial  level. 

Since  chickees  have  become  popular 
as  decorative  shelters- in  nearby  urban 
areas,  their  construction  has  become  a 
commercial  enterprise.  Dunng  previous 
discussions  with  the  tribes,  the  Service 
was  informed  that  no  more  than  seven 
Indian  families  within  the  Preserve  had 
indicated  an  interest  in  taking  Preserve 
cypress  for  commercial  chickee 
construction.  Local  stafl  believes  as 
many  as  nine  families  are  now  engaged 
in  commercial  chickee  construction. 
Since  south  Florida  has  one  of  the 
highest  rates  of  urban  growth  in  the 
nation  and  chickee  construction 
provides  a  unique  opportunity  of 
commercial  gain  thnaugh  the  use  of  a 
traditional  skill,  the  number  of  families 
or  individuals  engaged  in  commercial 
chickee  construction  will  no  doubt 
increase. 

Depending  upon  its  size,  a  chickee 
requires  25-40  poles  (trees)  of  various 
sizes  down  to  two  inches  in  diameter. 
Since  only  straight  trees  of  certain 
diameters  are  desirable,  cypress  stands 
are  generally  selectively  cut  rather  than 
clear  cut.  Due  to  access  and 
transportation  problems,  suitable 
cypress  stands  near  existing  camps  and 
roads  are  most  favored  for  pole-cutting, 
thus  visually  impacting  the  natural 
scene  of  the  scenic  corridors  (one-half 
mile)  along  highways  within  tiie 
Preserve. 

Cabbage  palm  fronds  for  thatching  of 
chickee  roofs  are  also  cotnmercially 
collected  from  the  Preserve.  Since  tiiere 
arc  relatively  few  conveniently  located 
large  stands  of  palms,  this  activity  may 
be  minimal. 

The  quantity  of  cypress  harvesting  for 
chickee  construction,  whether 
subsistence  of  commercial,  is  extensive. 
Since  the  number  of  villages  is  known 
an  the  rate  of  population  growth  can  be 
projected,  the  impact  of  cypress  harvest 
for  subsistence  use  can  be  managed. 
The  Preserve  may  be  able  to  sustain 
such  use,  if  monitored  and  controlled. 


This  activity,  at  this  level,  is  consistent 
with  Pub.  L  93-440  and  Service  general 
regulations. 

However,  the  authorization  of 
commercial  harvesting  of  cypress  is  not 
an  activity  direcUy  and  specifically 
provided  by  Congress.  Economic  uses  of 
timber  were  therefore  not  granted  to  the 
Indians  unless  any  such  use  was  "usual 
and  custmary"  in  1974.  While 
commercial  harvest  could  have  occurred 
within  the  Preserve  at  an  infrequent  or 
sporadic  level,  only  limited  anecdotal 
information  is  available  on  any  level  of 
occurrence  of  this  activity. 
Notwithstanding  the  question  of  the 
level  of  this  activity  in  1974,  the 
authorization  of  conunercial  harvesting 
of  cypress  would  result  in  the  derogation 
of  the  values  and  purposes  for  which  the 
Preserve  was  established. 

The  legislative  history  of  the  Preserve 
is  clean  the  commercial  use  of  resources 
was  not  within  the  intent  of  Congress. 
Quoting  House  Report  93-502  and 
Senate  Report  93-1128;  pages  6  and  5, 
respectively: 

The  committee  chose  to  call  the  area  a 
preserve  rather  than  a  reserve,  feeling  that 
such  a  distinction  may  be  important.  Reserve 
refers  to  stock — a  commodity  held  for  future 
use.  Preserve  refers  more  definitely  to  the 
keeping  or  safeguarding  of  something 
basically  protected  and  perpetuated  for  an 
intended  or  stated  purpose,  as  with  the 
specific  objectives  for  Big  Cypress  provided 
by  this  legislation. 

Service  statutes  and  general 
regulations  also  clearly  prohibit  the  use 
of  natural  resources  for  commercial 
activities  unless  in  support  of  visitor 
activities  or  specifically  mandated  by 
legislation.  Neither  of  these  two 
situations  exist  with  cypress  harvesting 
or  palm  frond  removal  for  commercial 
chickee  construction. 

In  addition,  the  conunercial  harvesting 
of  cypress  poles  interferes  with  the 
Service's  ability  to  preserve  the 
resources  for  which  the  area  was 
established;  i.e.  it  creates  incompatible 
impacts  upon  the  natiu-al  resources. 

Tide  16  of  the  United  States  Code 
(Section  la-1)  places  affirmative 
obligations  on  the  Service  to  exercise  its 
authority  in  a  manner  which  will  protect 
against  derogation  of  park  values.  The 
following  brief  analysis  supports  the 
Service's  determination  that  authorizing 
commercial  harvest  of  cypress  would 
result  in  derogation  of  park  values: 

A  1986  vegetation  map  of  the  Preserve 
documents,  that  of  the  fourteen  (14) 
vegetation  types,  harvestable  cypress  would 
come  from  only  two  vegetation  types,  cypress 
strands  and  domes.  These  constitute 
approximately  10%  of  the  Preserve  or  58.000 
acres.  This  available  acreage  would  be 


further  reduced  since  the  Service  wants  to 
protect  a  one-half  mile  scenic  corridor  along 
all  established  roads.  In  addition,  Indian  use 
of  off-road  vehicles  is  limited  and  therefore 
harvest  would  be  concentrated  within 
perhaps  a  one-mile  strip,  one-half  mile  off  the 
established  roads;  approximately  22.000  acres 
of  cypress  strands  and  domes  occur  within 
that  strip.  While  300-750  cypress  trees  may 
occur  per  acre,  a  much  smaller  number  would 
meet  size  and  straightness  requirements. 

A  family  can  construct  up  to  26 
chickees  per  year  and  in  the  process 
require  25-40  poles  (trees)  per  chickee.  If 
current  estimates  of  seven  to  nine 
families  are  correct,  the  Preserve  would 
lose  5,000-10,000  ti^es  per  year.  Growth 
rates  in  this  area  would  provide  two 
inch  trees  in  perhaps  50  years  and  four 
inch  trees  in  100  years.  The  Service 
notes  that  the  loss  of  cypress  at  the 
current  estimate  (5,000-10,000  per  year) 
would  result  in  the  removal  of  250,000- 
500,000  ti^es  before  the  first  tree 
harvested  was  replaced  (5.000  or  10,000 
X  50  years). 

Notwithstanding  the  current  estimate 
of  the  number  of  families  involved,  the 
Service  would  expect  that  number  to 
increase  if  commercial  harvesting  were 
authorized.  Given  the  high  rate  of  urban 
growth  in  south  Florida,  the  number  of 
families  involved  in  harvesting  would  be 
expected  to  increase  steadily;  in  a  50 
year  period,  the  number  could  reach  25 
families  or  more.  The  armual  impact  to 
the  Preserve  at  that  level  is  estimated  to 
be  a  loss  of  26,000  trees  per  year. 

Religious  Use 

The  Miccosukee  Indians  currently 
utilize  two  sites  which  are  in  Federal 
ownership  for  their  major  religious 
ceremony,  the  Green  Com  Dance,  a 
celebration  of  tribal  purification  and 
renewal.  The  ceremony  is  normally  held 
in  June  or  July,  and  runs  several  days. 

Ceremonial  sites  are  usually  located 
in  hardwood  hammocks.  The 
development  associated  with  the 
ceremonial  site  is  normally  limited  to 
some  clearing  of  vegetation  and 
construction  of  ceremonial  chickees  and 
the  overall  impact  should  be  minimal. 
The  Indians  normally  utilize  a  site  for 
several  years.  As  Federal  acquisition  of 
land  proceeds,  other  ceremonial  sites 
will  become  potentially  available  to  the 
Indians. 

The  extent  of  Miccosukee  and 
Seminole  use  of  native  plant  and  animal 
life  for  religious  purposes  is  not  well 
known.  Egret,  turkey,  and  anhinga 
feathers  and  box  turtle  shells  are 
reported  to  be  used.  Statements  by  thS 
chairman  of  the  Miccosukee  Tribal 
Council  (Mr.  Buffalo  Tiger)  call  for  the 
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opportunity  for  Indians  to  collect, 
maintain,  and  use  all  plant  and  animal 
species  traditionally  employed  in  Indian 
medicine,  religious,  or  cultiiral  practices, 
unless  protected  by  State  or  Federal  law 
as  threatened  or  endangered  species. 

Discussion  of  Major  Issues 

Paragraph  (d)(2)  Indian  Residential  Use 

Subparagraph  (i)  clarifies  that  Indian 
owners  of  lands  and  improved 
properties  are  subject  to  the  same 
acquisition  authorities,  rights  of 
retention,  and  use  and  occupancy  as 
applied  under  the  Act  of  any  other 
landowner.  It  also  ensures  that 
acquisition  of  private  property  from 
Indian  owners,  with  or  without  a 
retention  of  yse  and  occupancy  would 
not  affect  the  statutory  rights  granted  to 
Indians  as  members  of  the  Seminole  or 
Miccosukee  Tribes  of  Florida. 

Subparagraph  (ii)  provides  that 
Indians  would  be  able  to  continue  their 
usual  and  customary  occupancy  of 
camps  existing  at  the  time  of  Preserve 
establishment  and  not  more  than  four 
abandoned  residential  sites  which  are 
located  on  Federally  acquired  lands. 
The  Service  arrived  at  the  quantity  of 
four  abandoned  sites  for  reoccupation 
after  discussions  with  Indian  leaders. 

Subparagraphs  (ii](A)  and  (ii)(B] 
provide  for  the  maintenance  of  existing 
structures  and  construction  of  new 
stnictiu«s  in  existing  camps.  They  also 
provide  for  Service  review  and 
permitting  of  any  new  development  to 
ensure  that  these  activities  meet 
appropriate  zoning  requirements  and 
construction  codes,  and  that  any  new 
developments  would  be  environmentally 
compatible. 

Subparagraph  (ii)(C)  would  provide 
for  limited  expansion  of  existing  camps 
and  limited  resettlement  of  abandoned 
camps  as  consistent  with  recent  Indian 
living  patterns. 

Subparagraph  (ii)(D)  would  provide 
for  continuance  of  subsistence,  non-i 
mechanized  agriculture  adjacent  to  ' 
existing  camps.  Since  this  activity  will 
be  restricted  in  location  and  scope  to 
existing  distiubed  sites,  it  has  little 
effect  on  the  Preserve  environment.  The 
superintendent,  through  written  notice, 
would  have  the  opportunity  to  analyze 
agricultural  activities  and  their  potential 
impacts. 

Subparagraph  (ii)(E)  would  provide 
for  continuance  or  establishment  of 
subsistence,  non-mechanized 
agricultural  plots  elsewhere  within  the 
preserve.  Through  the  permitting 
process,  opportunity  would  be  provided 
the  superintendent  to  analyze  expansion 
of  agricultural  activities,  to  regulate 
location,  to  minimize  environmental 


impacts  and  environmental 
compatibihty.  Compatibility  will 
consider  but  not  be  limited  to  concerns 
such  as  threatened  or  endangered  plants 
or  animals,  impacts  to  water  quality  or 
quantity  or  to  soils  or  archeological 
sites. 

Subparagraph  (iii)  would  prohibit 
refuse  disposal  within  the  Preserve. 
Open  garbage  dumps,  refuse  pits,  and 
open  burning  are  common  practices  at 
some  camps  within  the  Preserve.  Open 
dumps  and  ptis  are  not  in  keeping  with 
Preserve  purposes  to  protect  the 
watershed  and  other  resource  values 
and  should  be  terminated.  Open  burning 
without  a  permit  is  in  violation  of  both 
existing  State  law  and  Federal 
regiilations.  This  regulation  would 
require  some  camp  residents  to  seek 
new  means  for  waste  disposal. 

Paragraph  (d)(3)  Indian  Subsistence 
Activities  and  Access 

Subparagraph  (i)  states  that  Indians 
would  be  able  to  continue  their 
subsistence  activities  on  a  year-round 
basis.  Year-round  subsistence  activities 
are  already  permitted  under  Florida 
Statute  380.055  and  by  the  Act. 
Regulation  of  these  activities  is  a  joint 
State/Federal  responsibility. 

Subparagraph  (i)(A]  requires  that 
Tribal  members  carry  their  tribal 
identification  card  while  engaged  in 
subsistence  activities.  This  card  is 
issued  by  the  Tribes  for  purpose  of 
Tribal  member  identification.  Since 
some  "traditional  Seminoles"  do  not 
belong  to  either  tribe,  the  following 
procedure  will  apply  when  the 
superintendent  has  reason  to  believe 
that  a  person  claiming  to  be  a 
"traditional  Seminole"  may  not  be  an 
Indian  within  the  meaning  of  these 
regulations.  The  superintendent  or  his 
representative  shall  contact  a 
representative  of  the  traditional 
Seminoles  to  verify  the  status  of  such 
person.  The  traditional  Seminoles  shall 
furnish  the  superintendent  with  the 
names  of  three  persons  authorized  to  be 
contacted  for  this  purpose.  This  would 
preclude  non-eligibles  from  claiming 
they  are  Indians  hunting  on  a 
subsistence  basis. 

Subparagraph  (i)  (B)  requires  Indians 
to  obtain  any  licenses  or  other  permits 
as  may  be  required  by  the  State  of 
Florida. 

Subparagraph  (i)  (C)  requires  Indians 
accompanying  hunting  parties  to 
observe  regular  season,  possession,  and 
bag  limits,  eliminating  the  possible  claim 
that  animals  were  taken  under 
subsistence  hunting  rights. 

Subparagraph  (ii)  provides  for  the 
taking  of  renewable  and  non-renewable 
resources  for  religious  purposes  yet 


provides  that  all  species  protected  under 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  or 
protected  from  taking  by  Florida  State 
law  are  protected  from  taking  under 
subsistence  rights.  Congressional  intent 
is  clear  on  the  protection  of  endangered 
and  rare  species  within  the  Preserve; 
therefore,  establishment  of  reasonable 
regulations  to  preclude  their  taking  on  a 
subsistence  basis  is  appropriate. 
Statements  from  the  Miccosukee  Tribal 
Chairman  indicate  Indian  support  of  this 
concept.  The  statutory  authority  for 
Indian  taking  of  resources  necessary  for 
religious  purposes  has  been  granted  by 
section  5  of  the  Act  which  provides  for 
usual  and  customary  Indian  uses.  This 
regulation  recognizes  this  statute  and 
provides  for  continuation  of  existing 
conditions  but  does  not  include  species 
protected  under  State  or  Federal 
statutes  as  threatened  or  endangered. 
Known  Indian  ceremonial  use  of 
resources  is  restricted  to  common 
species  in  the  Preserve. 

Subparagraph  (iii)  provides  that 
Indians  would  be  subject  to  public-wide 
closures  of  Preserve  areas  to  hunting. 
fishing,  trapping,  and  entry.  This 
regulation  ensures  inclusion  of  the 
Indians  wherever  or  whenever  the 
superintendent  identifies  the  need  to 
close  portions  of  the  Preserve  for 
resource  protection  or  emergency 
conditions. 

Subparagraph  (iv)  provides  for  the 
harvest  of  cypress  or  palm  fronds  for 
chickee  construction  at  the  subsistence 
level.  Through  the  permitting  process, 
the  superintendent  can  regulate  location 
and  minimize  environmental  impacts. 

Subparagraph  (iv)(A)  limits 
subsistence  level  harvest  of  cypress  or 
palm  fronds  to  Indians  residing  within 
the  Preserve  or  within  that  portion  of  the 
Miccosukee  Reservation  within 
Everglades  National  Park.  The  intent  of 
Congress,  reflected  in  the  legislative 
history,  emphasizes  protection  of  the 
rights  of  Indians  living  within  the 
Preserve  or  Park.  Harvest  of  natural 
resources  for  use  by  persons  other  than 
these  groups  would  not  be  in  keeping 
with  the  legislative  history  and  would 
open  this  removal  of  natural  products 
beyond  that  reasonable  for  protection  of 
Preserve  resources. 

Subparagraph  (iv](B)  assures  that 
individual  trees,  from  which  fronds  are 
harvested,  are  left  with  sufficient  fronds 
to  survive. 

Subparagraph  (iv)(C)  allows  the 
superintendent  to  rotate  areas  for  pole 
cutting,  thus  allowing  selection  of  areas 
based  upon  other  resource  concerns  and 
assuring  areas  are  not  overharvested  or 
clearcut. 


Paragraph  (d)(4)  Commercial  Activities 

Subparagraph  (i)  prohibits  the  taking 
of  natural  resource  products  for  the 
commercial  construction  of  chickees  and 
other  8tructiu%s.  Previous  discussions 
with  the  tribes  revealed  that  perhaps 
seven  Indian  families  within  the 
Preserve  had  an  interest  in  this  activity. 
The  extent  of  cypress  harvesting  for 
chickee  construction,  whether 
subsistence  or  commercial,  is 
substantial.  Preserve  staff  have 
documented  past  incidents  of  in  excess 
of  200  cypress  trees  being  taken  at  one 
tinie  and  in  one  location.  Since  the 
number  of  villages  is  known  and  the  rate 
of  population  growth  can  be  projected, 
the  impact  of  harvesting  for  subsistence 
use  can  be  managed.  The  Preserve  may 
be  able  to  sustain  that  level  if  monitored 
and  controlled.  However,  the 
authorization  of  commercial  harvesting 
of  cypress  would  result  iil  derogation  of 
park  values  and  is  not  an  activity 
directly  and  specifically  authorized  by 
Congress.  Significant  harvesting  of 
cypress  by  Indians  now  occurs  outside 
the  Preserve  on  other  public  or  private 
lands.  This  regulation  would  impact 
Indians  now  commercially  harvesting 
cypress  within  the  Preserve  and  require 
them  to  seek  other  locations. 

Subparagraph  (ii)  provides  for  the 
continuance  of  curio  sales  outlets  at 
existing  camps.  The  Preserve's 
legislative  history  documents 
Congressional  intent  that  there  be  a 
continuance  of  these  small  ouUets. 
Currently,  there  are  four  to  seven  Indian 
camps  within  the  Preserve  which  have 
curio  sales  outlets. 

Subparagraph  (iii)  limits  the 
commercial  taking  of  natural  resource 
products  by  Indians  to  that  needed  for 
small  curio  and  handicraft  items  which 
will  be  sold  at  curio  outlets  within  the 
Preserve.  It  prohibits  the  taking  of 
cypress  knees  and  trees  larger  than  six 
(6)  inches  in  diameter  for  sale  as 
souvenirs.  It  provides  authority  to  the 
superintendent  to  issue  permits  for  this 
commercial  taking  to  protect  resources 
where  harvest  is  creating  adverse 
impacts.  The  legislative  history 
emphasizes  protection  of  the  curio 
outlets  within  the  Preserve.  Commercial 
use  beyond  this  level  would  conflict 
with  resource  protection,  the  legislative 
history  of  Pub.  L.  93-440,  and  the  general 
regulations  for  the  Service.  This 
regidation  will  provide  the  availability 
of  natural  resource  materials  for  small 
handicraft  items  but  will  assure 
protection  of  Preserve  resources  at 
locations  or  times  when  t^ie  taking 
endangers  park  values. 

Subparagraph  (iv)  allows  the  Service 
to  enforce  Federal  and  Florida  statutes 


on  signing.  This  regulation  would  limit 
certain  Indian  advertising  practices,  but 
the  visual  quality  along  highway 
corridors  would  be  improved  following 
the  elimination  of  non-conforming  signs. 

Paragraph  (d)(S)  Indian  Religioua  Use 

Subparagraph  (i)  provides  protection 
to  the  two  Green  Com  Dance  sites 
currenUy  used  by  precluding  general 
public  use  and  access  during  those  times 
that  the  areas  are  used  for  a  religious 
ceremony.  The  regulation  would  require 
Indians  to  inform  the  superintendent  at 
least  48  hours  in  advance  if  they  desire 
privacy.  The  regulation  could 
intermittently  close  two  areas 
comprising  a  total  of  320  acres  (about  .06 
percent  of  the  Preserve)  to  public 
access.  It  would  provide  Indians  the 
opportunity  to  conduct  their  religious 
ceremonies  with  customary  privacy. 

Subpargraph  (ii)  would  allow  access 
to  ceremonial  sites  but  clarify  that 
Indians,  even  for  religious  purposes,  are 
subject  to  die  same  vehicular  (street  or 
off-road)  regulations  applicable  to  any 
Preserve  user.  Both  ceremonial  sites 
now  in  use  have  lime-rock  graded  roads 
and  are  accessible  along  those  corridors 
in  street-legal  vehicles. 

Subparagraph  (iii)  provides  for 
construction  and  maintenance  of 
traditional  facilities  used  by  Indians  to 
exercise  their  religious  beliefs.  Other 
activities  would  require  a  permit  fiom 
the  superintendent.  Issuance  of  the 
permit  would  consider  the 
envirorunental  constraints  and  criteria 
utilized  before  approval  of  similar  non- 
Indian  activities. 

Subparagraph  (iv)  provides  for  review 
by  the  superintendent  diuing  new  site 
selection.  Knowledge  of  needed 
ceremonial  site  location  changes  would 
ensure  the  Service  could  better  aid  the 
Indians  in  pursuit  of  their  religious  rights 
by  providing  needed  closures  of  areas 
on  a  temporary  basis.  The 
superintendent  would  also  be  able  to 
ensure  that  sensitive  natural  or  cultural 
resources  are  not  disturbed  during 
selection  of  new  ceremonial  sites. 

Paragraph  (g)(1)  provides  that  failure 
to  obtain  a  permit  required  piusuant  to 
this  section  or  failure  to  comply  with  the 
terms  of  a  permit  issued  piuvuant  to  this 
section  are  prohibited  acts  and  therefore 
subject  to  the  pena'Ues  set  forth  in  36 
CFR.  The  Service  has  determined  that 
the  imposition  of  criminal  sanctions  for 
permit  violations  is  fair  and  equitable 
and  allows  the  Service  to  take  a  less 
severe  form  of  corrective  action  for 
certain  activities  conducted  outside  the 
scope  of  the  permit  or  in  violation  of  the 
permit  terms  and  conditions.  In  some 
instances  the  total  loss  of  the  privilege, 
through  permit  revocation,  is  a  more 


severe  penalty  than  the  imposition  of 
Section  1.3  penalties.  Paragraph  (g)(2) 
provides  the  superintendent  with 
general  authority  to  revoke  or  suspend  a 
permit  for  violation  of  its  terms  or 
conditions. 

Puplic  Participation 

It  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practicable,  to 
afford  the  public  an  opportimity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments,  suggestions, 
or  objections  regarding  this  proposed 
regulation  to  the  address  noted  at  the 
beginning  of  the  rulemaking. 

Drafting  Information 

The  principal  author  of  this  proposed 
rulemaking  is  Fred  ].  Fagergren.  Big 
Cypress  National  Ih^serve,  Ochopee, 
Florida  guided  by  past  counsel  from 
former  staff  of  the  Office  of  the  Solicitor. 
AUanta.  Georgia. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this 
rulemaking  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501  et  seq.  and  assigned 
clearance  number  1024-0026. 

Compliance  With  Other  Laws 

Pursuant  to  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332)  the  Service  prepared  a  draft 
Environmental  Impact  Statement  for  the 
proposed  Big  Cypress  National  Preserve 
and  circulated  it  for  public  comment  on 
February  5, 1972,  with  a  final  EIS  (FES 
75-39)  completed  and  approved  April  11, 
1975.  This  FES  dealt  with  the  impacts  of 
the  Federal  legislation  establishing  Big 
Cypress,  including  the  continuation  of 
customary  use  and  occupancy  of  the 
preserve  by  the  Miccosukee  and 
Seminole  Indians,  and  their  preferential 
right  to  future  revenue  producing 
services. 

Further,  the  Service  has  determined 
that  this  proirased  rulemaking  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment,  health  and 
safety,  because  it  is  not  expected  to: 

(a)  Increase  public  use  to  the  extent  of 
compromising  the  nature  and  character 
of  the  area  or  causing  physical  damage 
to  it; 

(b)  Introduce  noncompatible  uses 
which  might  compromise  the  nature  and 
characteristics  of  the  area,  or  cause 
physical  damage  to  it; 

(c)  Conflict  with  adjacent  ownerships 
or  land  uses;  or 

(d)  Cause  a  nuisance  tc  adjacent 
owners  or  occupants. 
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Based  on  this  determination,  this 
proposed  rulemaking  is  categorically 
excluded  from  the  procedural 
requirements  of  the  National  I 

Environmental  Policy  Act  (NEPA)  by 
Departmental  regulations  in  516  DM  6, 
(49  FR  21438).  As  such,  neither  an  j 
Environmental  Assessment  nor  an  ' 
Environmental  Impact  Statement  hat 
been  prepared. 

The  Service  has  determined  that  this 
rulemaking  is  not  a  "major  rule"  within 
the  meaning  5f  Executive  Order  12291 
((46  FR  13193);  February  19, 1981].  The 
planned  rulemaking  would  serve  no 
more  than  to  continue  the  "usual  and 
customary  use  and  occupancy"  of     r 
Federal  lands.  A  small  number  of 
Indians  would  be  required  to  expend 
funds  for  solid  waste  disposal.  Also  a 
small  number  of  Indians  may  have  to 
harvest  cypress,  and  other  natural 
resources,  for  commercial  construction, 
from  outside  the  Preserve.  In  accordance 
with  the  Regulatory  Flexibility  Act  (Pub. 
L  96-354)  which  became  effective 
January  1, 1981,  the  Service  has 
determined  that  these  proposed 
regulations  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  nor  will  they  require 
the  preparation  of  a  regulatory  analysis. 
The  proposed  regulations  would  impose 
no  significant  costs  on  any  class  or  i 
group  of  small  entities.  Indian  tribal ' 
members  would  generally  benefit  and 
their  rights  would  be  more  clearly 
defined. 

List  of  Subjects  in  36  CFR  Part  7 

National  parks.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  36  CFR  Chapter  I  as 

follows: 

PART  7— SPEaAL  REGULATIONS., 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  authority  citation  for  Part  7 
continues  to  read  as  follows: 

Anthority:  18  U.S.C.  1.  3.  9a,  462(k);  section 
7.96  also  issued  under  D.C.  Code  d-137  [1961] 
and  D.C.  Code  40-721  (ISSl).  i 

2.  In  S  7.86,  by  adding  new  paragraph 
(d),  (g)  and  (h)  to  read  as  follows: 

§7.68    Big  Cypress  Nationai  PreMrvML 

•        *        ft        *        • 

(d)  Indian  Use  and  Occupancy — (1) 
Definitions:  As  used  in  this  section. 

(i)  The  term  "Act"  means  Pub.  L  93- 
440  (88  Stat  1258i:  16  U.S.C  698f  e<  aeq.). 

(ii)  The  term  "Conunission"  means  the 
State  agency  having  jurisdiction  over 
hunting,  fishing  and  trapping  activities. 

(iii)  The  term  "existing  camp"  means 
any  of  those  residential  and/or 


commercial  structures  occupied  by 
Indians  on  October  11, 1974,  and  not 
more  than  four  (4)  designated 
abandoned  residential  sites  previously 
occupied  by  Indians  on  Federal  or 
Federally-acquired  lands;  all  of  which 
are  shown  on  a  map  available  for  public 
inspection  in  the  office  of  the 
superintendent 

(iv)  The  term  "Indian"  or  "Indians" 
means  those  persons  who  are  members 
of  the  Miccosukee  Tribe  of  Indians  of 
Florida  or  the  Seminole  Tribe  of  Florida 
or  those  persons  who  are  Miccosukee  or 
Seminole  Indians  who  are  known  as  the 
"traditional  Seminoles,"  as  determined 
by  the  authorized  representatives  of  the 
traditional  Seminoles. 

(v)  The  term  "subsistence"  means 
customary  and  traditional  use  by 
Indians  of  fish,  wildlife,  and  plants  for 
direct  personal  or  family  consumption 
as  food,  shelter,  fuel,  clothing,  tools,  or 
transportation,  and  for  the  making  of 
small  handicraft  articles  out  of  the  non- 
edible  byproducts  of  plant  fish,  and 
wildlife  resources  taken  for  personal  or 
family  consumption. 

(vi)  The  term  "tribe"  or  "tribes" 
means  the  Seminole  Tribe  of  Florida 
and/or  the  Miccosukee  Tribe  of  Indians 
of  Florida. 

(2)  Indian  residential  use.  (i)  Indians 
who  own  lands  and  improved  property 
within  the  exterior  boundaries  of  the 
Preserve  are  subject  to  the  same 
acquisition  authorities,  retention  rights 
and  use  and  occupancy  as  set  out  in  the 
Act  The  acquisition  of  private  property 
fi'om  Indian  owners,  with  or  without  a 
retention  of  use  and  occupancy  pursuant 
to  section  1(c)  of  the  Act  does  not  deny 
or  restrict  Indian  owners  or  former 
owners  within  the  Preserve  bom 
enjoying  the  rights  of  usual  and 
customary  use  and  occupancy  of 
Federal  lands  within  the  Preserve  as 
members  of  the  Seminole  or  Miccosukee 
Tribes  of  Florida  under  section  5  of  the 
Act  and  as  defined  in  this  section. 

(ii)  Indian  residential  use  at  existing 
camps  may  continue  at  the  October  11, 
1974,  levels  of  use,  occupancy  and  size 
under  the  following  conditions: 

(A)  Existing  camps  may  be 
maintained,  repaired  and  replaced  only 
with  like  type  of  construction  and 
materials. 

(B)  Any  new  development  or  new 
structure  other  than  the  traditional 
Indian  chickee.  any  dredge  or  fill 
activity,  or  sewage  or  water  system  may 
occur  only  pursuant  to  the  terms  of  a 
permit  issued  by  the  superintendent 
authorizing  such  development.  Issuance 
of  a  permit  is  conditioned  upon  a  written 
determination  that  such  development 
will  comply  with  all  State  and  county, 
zoning  requirements,  construction  codes, 


State  and  Federal  dredge  or  fill 
regulations,  and  sanitation,  health,  and 
safety  standards  and  be  compatible 
with  protection  of  Preserve  resources. 

(C)  Expansion  of  an  existing  camp,  or 
the  resettlement  of  a  designated 
abandoned  residential  site  due  to 
marriage  and  family  growth  may  occur 
only  pursuant  to  the  terms  of  a  permit 
issued  by  the  superintendent.  Issuance 
of  a  permit  is  conditioned  upon  receipt 
of  an  application  stating  the  proposed 
location,  die  reason  for  the  camp 
expansion,  the  type  and  number  of 
chickees  and  other  structures  to  be  built 
and  describing  the  provisions  to  be 
made  for  sewage  disposal. 

(D)  Indians  may  continue  or  re- 
establish a  subsistence,  non-mechanized 
agricultural  plot  adjacent  to  an  existing 
camp  by  providing  written  notice  to  the 
superintendent  stating  the  location,  size 
of  plot  type  of  crops  being  grown  and 
expected  periods  of  use.  Such  plots  will 
be  restricted  to  existing  disturbed  areas 
and  will  not  require  the  removal  of  trees. 

(E)  Indians  may  continue  or  establish 
a  subsistence  non-mechanized 
agricultural  plot  that  is  not  adjacent  to 
an  existing  camp  only  pursuant  to  the 
terms  of  a  permit  issued  by  the 
superintendent.  Issuance  of  a  permit  is 
conditioned  upon  a  written 
determination  that  existence  of  the  plot 
would  be  compatible  with  protection  of 
Preserve  resources. 

(iii)  The  following  are  prohibited: 

(A)  Burning  refuse; 

(B)  Using  or  maintaining  a  refuse 
dump;  or 

(C)  Using  or  maintaining  an  open 
garbage  pit 

(3)  Indian  subsistence  activities  and 
access,  (i)  Indians  have  yeai^around 
subsistence  hunting,  fishing,  trapping 
and  gathering  privileges.  In  order  to 
exercise  such  privileges,  and  Indian 
shall: 

(A)  If  a  tribal  member,  carry  a  tribal 
identification  card.  However,  when  the 
superintendent  has  reason  to  believe 
that  a  person  claiming  to  be  a 
"traditional  Seminole"  may  not  be  an 
Indian  as  defined  in  this  section,  the 
superintendent  shall  contact  a 
representative  of  the  traditional 
Seminoles  for  the  purpose  of  veri^ng 
the  status  of  the  person  in  question.  The 
traditional  Seminoles  shall  furnish  the 
superintendent  with  the  names  of  three 
persons  authorized  to  be  contacted  as  a 
Seminole  representative. 

(B)  Possess  all  licenses,  permits,  tags, 
and  stamps  required  by  the  Commission; 
and 

(C)  If  accompanying  a  non-Indian 
himting  party,  observe  the  hunting 
seasons,  possession  rules,  and  bag  limits 


established  by  the  Conunission  for  the 
Preserve. 

(ii)  Except  for  an  animal  or  plant  that 
is  identified  by  the  U.S.  Fish  and 
Wildlife  Service  as  an  endangered  or 
threatened  species  or  whose  taking  or 
possession  is  prohibited  by  the  State  of 
Florida,  the  taking  or  possession  of 
plants,  animals  or  minerals  for  use  in 
Indian  religious  ceremonials  is  allowed. 

(iii)  Unless  specifically  exempted 
elsewhere  in  this  section,  Indians  are 
subject  to  all  closures  related  to  hunting, 
fishing,  trapping,  or  entry,  established 
for  reasons  of  public  safety,  floral  and 
faunal  protection,  or  administrative 
activities  of  the  Preserve. 
■  (iv)  The  taking  of  cypress  or  palm 
fronds  for  chickee  construction  for 
subsistence  use  is  permitted  pursuant  to 
the  terms  of  a  permit  issued  by  the 
superintendent  and  subject  to  the 
following  conditions: 

(A)  Subsistence  taking  within  the 
Preserve  is  limited  to  Indians  residing 
within  the  Preserve  or  within  that 
portion  of  the  Miccosukee  Reservation 
within  Everglades  National  Park; 

(B)  The  taking  of  palm  fronds  for 
thatching  may  result  in  the  removal  of 
no  more  than  half  the  palm  fronds  from 
any  one  tree;  and 

(C)  The  superintendent  may  rotate 
areas  for  pole  cutting  every  two  years, 
with  the  areas  allocated  for  pole  cutting 
described  in  the  permit  for  each 
permittee. 

(4)  Commercial  activities,  (i)  The 
taking  of  natural  resource  products  by 
Indians  for  commerdal  construction  of 
chickees  or  other  structures  for  use 
inside  or  outside  the  Perserve  is 
prohibited. 

(ii)  Indians  residing  in  an  existing 
camp  have  the  right  of  continuing  or 
establishing  the  aale  of  small  Indian 
curio  and  handicraft  items  fi«m  present 
structures  of  existing  camps  or  at 
resetded  camp  locations  in  chickee-type 
structures  as  approved  by  the 
superintendent 

(iii)  The  commerdal  taking  of  natural 
resource  products  by  Indians  is  limited 
to  those  used  in  the  making  of  small 
curio  and  handicraft  items  for  sale  at 
existing  camps  within  the  Preserve. 
Provided,  however,  the  superintendent 
may  require  a  permit,  designate  harvest 
sjtes  or  areas  and  establish  conditions 
for  taking  of  natural  resources  for  small 
curio  and  handicraft  items.  The  taking  of 
cypress  knees  or  trees  larger  than  six  (6) 
inches  in  diameter  for  sale  as  souvenirs 
is  prohibited. 

(iv)  The  erection  and  maintenance  of 
roadside  advertising  signs  by  Indians 
shall  be  conducted  in  accordance  with 
Federal  and  Florida  State  laws 
regarding  roadside  signs. 


(v)  The  superintendent  shall  omsult 
with  the  tribes  in  a  timely  manner  on 
matters  pertaining  to  plans  for  die 
development  of  the  Preserve.  Tribes  are 
provided  the  right  of  first  refusal  to 
provide  or  develop  any  new  revenue- 
producing  visitor  services  within  the 
Preserve  but  may  exercise  that  right 
only  within  90  days  after  notification  by 
the  superintendent 

(5)  Indian  Religious  Activities  (i)  The 
two  Cora  Dance  sites  currenUy  ued  by 
Indians  may  be  reserved  exclusively  for 
Indian  use  and  be  closed  to  non-Indian 
public  use  and  access.  Indians  shall 
inform  the  superintendent  at  least  48 
hours  in  advance  if  they  desire  privacy 
at  these  locations.  These  sites  are 
identified  on  a  map  available  for  public 
inspection  in  the  superintendent's  office 
and,  when  closed,  are  posted  with  signs 
indicating  the  closure. 

(ii)  Indians  are  allowed  motorized 
access  to  ceremonial  sites  subject  to  the 
provisions  of  this  section  pertaining  to 
ofi-road  travel  and  except  where  sites 
are  within  areas  closed  to  motorized 
access.  Maintenance  or  improvement  of 
access  to  the  two  current  sites  may 
occur  only  with  appropriate  State  and 
Federal  permits  and  after  review  and 
approval  by  the  superintendent. 

(iii)  Indians  are  allowed  to  construct 
and  maintain  chickees  or  other 
traditional  structures  needed  for  the 
exercise  of  their  religious  beliefs  on  the 
ceremonial  sites.  However,  other 
maintenance,  improvement,  or  dredge  or 
fill  activities  may  occur  only  after 
review  and  approval  by  permit  from  the 
superintendent  Approval  would  be 
based  upon  the  same  environmental 
constraints  and  criteria  utilized  before 
approval  of  similar  non-Indian  activities. 

(iv)  A  ceremonial  site  may  be 
abandoned,  relocated  or  reestablished 
pursuant  to  the  terms  of  a  permit  issued 
by  the  superintendent  who  may  effect  a 
temporary  closure  as  required  at  the 
new  site  and  release  the  former 
ceremonial  site  from  closure. 
*        ft        *        «        * 

(g)  Permits.  (1)  The  following  are 
prohibited: 

(i)  Failure  to  obtain  a  permit  required 
pursuant  to  this  section. 

(ii)  Failure  to  comply  with  the  terms  or 
conditions  of  a  permit  issued  pursuant 
to  this  section. 

(2)  The  superintendent  may  suspend 
or  revoke  a  permit  for  violation  of  any  of 
its  terms  or  conditions. 

(h)  Information  collection.  (1)  The 
information  collection  requirements 
contained  in  this  section  have  been 
approved  by  the  Office  of  Management 
and  Budget  unrt#»r  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  number  1024- 


0026.  The  information  is  being  collected 
to  solicit  information  necessary  for  the 
superintendent  to  issue  permits.  The 
information  will  be  used  to  grant 
administrative  and  statutory  benefits. 
Response  is  required  to  obtain  a  benefit. 

Date:  April  6, 1968. 

SuaanRaoce, 

Assistant  Secretary  for  Fish  and  Wildlife  on  J 
Parks. 

[FR  Doc.  88-10377  FUed  S-«-«8: 8:45  am] 
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LIBRARY  OF  CONGRESS 

Copyright  Office 

37  CFR  Part  201 

[Docket  No.  RM  8S-2] 

Assessment  of  Interest  on  Underpaid 
Cable  Royalties;  Notice  of  Inquiry 

aoency:  Copyright  Office,  Library  of 

Congress. 

action:  Notice  of  inquiry. 

summary:  The  Copyright  Office  of  the 
Library  of  Congress  issues  this  notice  to 
inform  the  public  that  it  is  considering 
assessing  interest  on  underpaid  cable 
royalties  in  the  wake  of  the  decision  of 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  in  Cablevision 
Systems  Development  Company  v. 
Motion  Picture  Association  of  America, 
Inc.  836  F.2d  599  (D.C.  Cir.  1988).  In  that 
case,  the  Court  of  Appeals  upheld  the 
Copyright  Office's  interpretation  of 
"gross  receipts"  found  in  37  CFR 
201.17(b)(1)  for  purposes  of  the  cable 
compulsory  license.  The  Copyright 
Office  is  aware  that  a  number  of  cable 
systems  applied  interpretations  of 
"gross  receipts"  difierent  than  that  of 
the  Copyright  Office,  for  accounting 
periods  prior  to  the  decision  of  the  Court 
of  Appeals,  resulting  in  an 
underpayment  of  royalties.  The 
Copyright  Office  seeks  public  comment 
as  to  whether  it  should  assess  interest 
charges  on  those  overdue  royalties 
which  now  must  be  paid  by  cable 
systems  pursuant  to  the  cable 
compulsory  license. 

DATES:  Comments  should  be  received  on 
or  before  June  9, 1988. 
ADDRESSES:  Ten  copies  of  written 
comments  should  be  addressed,  if  sent 
by  mail,  to:  Library  of  Congress, 
Department  100.  Washington,  DC  2054a 
If  delivered  by  hand,  copies  should  be 
brought  to:  Office  of  the  General 
Counsel,  James  Madison  Building,  Room 
407,  First  and  Independence  Avenue, 
SE.  Washington,  DC. 
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FOM  FURTHCR  INFORMATION  CONTACT 

Dorothy  Schrader,  General  Counsel. 
James  Madison  Memorial  Building. 
Room  407,  First  and  Independence 
Avenue,  SE..  Washington,  DC  20559, 
Telephone:  (202)  287-8380. 
SUPPLEMENTARY  INFORMATION: 

1.  Background. 

Section  111(c)  of  the  Copyright  Act 
of  1976,  title  17  of  the  United  States 
Code,  creates  a  compulsory  licensing 
system  by  which  cable  systems  may 
make  secondary  transmissions  of 
copyrighted  works.  The  compulsory 
license  is  subject  to  various  conditions, 
including  the  requirement  that  cable 
systems  comply  with  provisions 
regarding  the  filing  of  Statements  of 
Account  and  the  deposit  of  statutory 
royalty  fees  pursuant  to  section  111(d)  of 
the  Act. 

In  order  to  implement  and  administer 
the  compulsory  licensing  system,  the 
Copyright  Offlce  issued  a  definition  of 
"gross  receipts  for  the  'basic  service  of 
providing  secondary  transmission  of 
primary  broadcast  transmitters.'  "  [^7 
CFR  20a.l7(b)(l)J.  The  definition      I 
conflrmed  the  Copyright  Office's      ' 
interpretation  that  the  Copyright  Act 
does  not  allow  cable  systems  to  allocate 
gross  receipts  or  the  distant  signal 
equivalent  value  where  any  secondary 
transmission  service  is  combined  with 
nonbroadcast  service  and  is  offered  to 
cable  subscribers  for  a  single  fee. 
Cablevision  Company  and  the  National 
Cable  Television  Association  challenged 
that  interpretation  in  the  United  States 
District  Court  for  the  District  of 
Columbia  and,  on  July  31, 1986,  thatl 
court  held  the  Copyright  Office's      ' 
regulations  defining  "gross  receipts" 
invalid.  Cablevision  Company  v.  Motion 
Picture  Association  of  America,  Inc^  641 
F.  Supp.  1154  (D.D.C.  1986).  However,  on 
January  5, 1988,  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia 
reversed,  holding  that  the  Copyright 
Office's  regulation  interpreting  the 
statutory  language  of  section  111  of  the , 
Copyright  Act  was  reasonable,  and  that 
the  district  court  erred  in  declining  to 
defer  to  the  Copyright  Office's 
regulation  as  to  what  revenues  make  up 
gross  receipts.  Cablevision  Systems 
Development  Company  v.  Motion 
Picture  Association  of  America,  Inc.,  838 
F.2d  599  (D.C.  Cir.  1988). 

The  Copyright  Office  has  alreadyi 
notified  cable  systems  that  it  will     I 
require  corrected  filings  for  accounting 
periods  in  which  the  proper 
interpretation  of  gross  receipts  was  not 
followed.  (53  FR  2493].  Now  the 
Copyright  Office  has  before  it  a  request 
for  rulemaking,  filed  by  the  Motion 
Picture  Association  of  America, 
("MPAA")  asking  that  interest  be 


assessed  on  those  overdue  sums, 
accuring  bom  the  dates  on  which  they 
should  have  been  paid.  The  MPAA 
petition  is  supported  by  Major  League 
Baseball,  the  National  Basketball 
Association,  the  National  Hockey 
League,  and  the  National  Collegiate 
Athletic  Association  ("Joint  Sports 
Claimants"),  and  by  three  performing 
rights  societies,  the  American  Society  of 
Composers,  Authors  and  Publishers 
("ASCAF').  Broadcast  Music,  inc. 
("BMl").  and  SESAC.  Inc. 

2.  Assessment  of  Interest 

The  Copyright  Office  has  not  publicly 
addressed  the  question  of  interest  in  the 
administration  of  the  cable  compulsory 
license,  and  the  issue  is  therefore  one  of 
first  impression.  In  its  Petition  for 
Rulemaking,  the  MPAA  argues  that 
interest  should  be  assessed  on 
underpaid  royalty  sums  essentially 
because  (1)  the  Copyright  Office  has 
authority  to  assess  interest,  and  (2)  if 
interest  is  not  required  on  the  overdue 
sums,  cable  systems  will  be  unjustly 
enriched  and  copyright  owners  will  be 
deprived  of  the  fidl  compensation 
envisioned  by  section  111  of  the 
Copyright  Act. 

Numerous  judicial  decisions  have 
approved  an  agency's  imposition  of 
interest  on  overdue  sums  of  money  even 
where  the  statute  creating  the  monetary 
obligation  is  silent  as  to  interest.  See, 
e.g..  City  of  Chicago  v.  Department  of 
Labor,  753  F.2d  606  (7th  Cir.  1985);  EEOC 
V.  County  of  Erie,  751  F.2d  (2d  Cir.  1984): 
Myron  v.  Chicoine,  678  F.2d  727  (7th  Cir. 
1982):  United  States  v.  PhilmacMfg.  Co., 
192  F.2d  517  (3d  Cir.  1951).  In  United 
States  V.  United  Drill  and  Tool  Corp., 
183  F.2d  998,  999  (D.C.  Cir.  1950),  the 
court  held  that  "statutory  obligation[sI 
in  the  nature  of  debt  bear  interest  even 
though  the  statute  creating  the 
obligation  fails  to  provide  for  it."  It  also 
does  not  appear  to  matter  whether  the 
monetary  obligation  is  due  the  United 
States  or  is  only  collected  by  the 
Government  for  later  disbursal  to  third 
parties.  Compare,  United  States  v. 
Goodman.  572  F.  Supp.  1284  (Ct.  of  Infl 
Trade  1983)  (customs  duty  due  the 
United  States)  with,  Isis  Plumbing  and 
Heating  Co.,  138  NLRB  716  (1962),  rev'd 
on  other  grounds  sub.  nam.  NLRB  v.  Isis 
Plumbing  and  Heating  Co.,  322  F.2d  913 
(9th  Cir.  1963)  (employers  having 
obligations  to  compensate  former 
employees  remit  monies  to  the 
Government  for  later  disbursal  to  the 
employees). 

The  Copyright  Office  is  inclined  to 
find  it  has  authority  under  sections  702 
and  111(d)  of  the  Copyright  Act  to  issue 
a  regulation  assessing  interest  upon 
underpaid  cable  royalty  sums  for  future 


accounting  periods.  However,  the  Office 
seeks  public  conunent  regarding  its 
authority  to  impose  interest  upon  sums 
due  and  owning  from  prior  accounting 
periods.  Moreover,  the  Office  is  aware 
that  the  Copyright  Royalty  Tribunal 
(CRT)  has  declined  to  find  it  has 
authority  to  assess  interest  on  payments 
withheld  pending  judicial  review  of  new 
royalty  rates,  [47  FR  4478  (1982)). 
Comment  is  requested  therefore  on  the 
general  and  specific  rulemaking 
authority  of  the  Copyright  Office  in 
contrast  to  the  rulemaking  authority 
granted  to  the  CRT. 

The  MPAA  argues  for  application  of 
an  interest  charge  to  prior  accounting 
periods,  announcing  that  the  "relative    . 
equities"  of  the  situation  weigh  heavily 
in  favor  of  the  copyright  owners.  They 
state  that  if  interest  is  not  now  imposed 
upon  overdue  payments  from  prior 
accounting  periods,  copyright  owners 
will  be  deprived  of  the  fiiU 
compensation  for  use  of  their  works 
envisioned  by  section  111  of  the 
Copyright  Act.  Under  the  "time  value  of 
money"  theory,  cable  systems  will 
gamer  the  value  of  the  interest 
accumulated  on  the  underpaid  royalties. . 
Had  the  correct  sums  been  paid  on  time, 
it  would  have  been  the  copyright  owners 
who  would  have  benefitted  fi-om  the 
interest  accruing  upon  those  sums.  Thus, 
a  denial  of  interest  on  underpaid 
royalties  is  tantamount  to  forcing 
copyright  owners  to  make  an  interest 
fi^e  loan  to  cable  systems.  Fiuihermore, 
it  is  argued  that  denial  of  interest  will 
encourage  cable  systems  to  withhold 
royalty  sums  in  the  future,  thereby 
obtaining  the  benefit  of  the  accruing 
interest.  To  make  the  copyright  owners 
whole  and  put  them  in  the  same  position 
they  would  have  been  had  the  proper 
account  of  royalties  been  paid  on  time, 
interest  must  now  be  assessed  on  the 
overdue  sums. 

The  Copyright  Office  requests  public 
comment  on  the  propriety  of  adopting  a 
regulation  requiring  that  interest  be  paid 
upon  overdue  royalty  sums  from  prior 
accounting  periods,  as  well  as  future 
accounting  periods.  In  particular,  we 
seek  comment  on  the  following 
questions: 

Questions 

1.  Is  a  rule  retroactively  assessing 
interest  charges  on  overdue  royalty 
sums  from  prior  accounting  periods 
legally  permissible? 

2.  If  the  Copyright  Office  does  adopt  a 
rule  requiring  interest  for  past  and/or 
future  accounting  periods,  how  should 
the  interest  rate  be  determined? 

3.  If  the  Copyright  Office  charges 
interest  on  overdue  royalty  sums,  the 


Office  is  initiaUy  inclined  to  find  that  it 
must,  within  certain  limitations,  also  pay 
interest  to  cable  systems  on  any  over- 
payments they  may  make  pursuant  to 
the  cable  compulsory  license,  or  are 
there  countervailing  considerations  that 
would  render  interest  on  refunds 
urmecessary? 

4.  If  interest  is  assessed  on  overdue 
royalty  sums  from  past  and/or  future 
accounting  periods,  should  the  interest 
begin  to  accrue  from  the  last  filing  day 
of  the  relevant  accounting  period  in 
which  the  underpayment  occurs,  or 
some  other  date? 

Dated:  April  IS,  1988. 
Ralph  Onum, 
Hegister  of  Copyrights. 

Approved  by: 
lames  H.  Billington, 
Librarian  of  Congress. 
[FR  Doc.  88-10348  Filed  5-9-88;  8}4S  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  St-175,  RM-«24«] 

Radio  Broadcasting  Services; 
Lawrenceburg,  TN 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule.    • 

^summary:  This  document  requests 
comments  on  a  petition  by  Roger  W. 
Wright  proposing  the  allocation  of 
Channel  248A  to  Lawrenceburg, 
Tennessee,  as  that  community's  second 
local  FM  service.  A  site  restriction  of  5.4 
kilometers  (3.4  miles]  southwest  of  the 
community  is  required.  The  coordinates 
for  the  proposed  site  are  35-12-30  and 
87-22-30. 

DATES:  Conunents  must  be  filed  on  or 
before  June  20, 1988.  and  reply 
comments  on  or  before  July  5, 1988. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554 

In  addition  to  filing  comments  with 
the  FCC,  interested  parties  should  serve 
the  petitioners,  or  their  counsel  or 
consultant,  as  follows:  Lauren  A.  Colby, 
Law  Office  of  Lauren  A.  Colby,  10  E. 
Fourth  Street,  P.O.  Box  113,  Frederick, 
MD  21701  (Counsel  for  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  iS  8 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-175,  adopted  April  4, 1988,  and 
released  May  2, 1988.  The  full  text  of 


this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),.  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  bom  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-380a 
2100  M  Street  NW.,  Suite  140. 
Washington,  DC.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doc.  88-10309  Filed  5-»-88;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  Na  8S-173,  RM-6249] 

Radio  Broadcasting  Service^ 
Brandon,  VT 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  James  G. 
Kirkpatrick  proposing  the  allocation  of 
Channel  270A  to  Brandon,  Vermont,  as 
that  community's  first  local  FM  service. 
The  proposal  requires  concurrence  by 
the  Canadian  government.  The 
coordinates  are  43-47-54  and  73-05-30. 
dates:  Comments  must  be  filed  on  or 
before  June  20, 1988,  and  reply 
comments  on  or  before  July  5, 1988. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
In  addition  to  filing  comments  with 
the  FCC,  interested  parties  should  serve 
the  petitioners,  or  their  counsel  or 
consultant,  as  follows:  Howard  A. 
Topel,  Esquire,  MuUin,  Rhyne,  Emmons 
and  Topel,  PC,  1000  Connecticut 


Avenue,  Suite  500,  Washington.  DC 
20036  (Counsel  for  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT 

Patricia  Rawlings,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-173,  adopted  April  4, 1988,  and 
released  May  2, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  form  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Propose 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact.  ^ 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  iCamioer, 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[FR  Doc.  88-10310  Filed  5-9-88;  8:45  am] 
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47  CFR  Part  73 

(MM  Docket  No.  88-174,  RB-62831 

Radio  Broadcasting  Services; 
Waunakea,  Wl 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  WIBU,  Inc., 
proposing  the  aUocation  of  Channel 
286A  to  Waunakee,  Wisconsin,  as  that 
community's  first  local  FM  service.  A 
site  restriction  of  5.7  kilometers  (3.5 
miles)  northeast  of  the  community  is 
required.  The  coordinates  for  the 
proposal  are  43-12-34  and  89-23-28. 
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DATES:  Comments  must  be  filed  on  or 
before  June  20. 1988,  and  reply 
comments  on  or  before  July  5, 1988. 

ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554.| 
in  addition  to  filing  comments  witli 
the  FCC,  interested  parties  should  serve 
the  petitioners,  or  their  counsel  or 
consultant  as  follows:  James  L  Oyster, 
Esquire.  Law  Offlces  of  James  L  Oyster. 
8215  Tobin  Road.  Annandale.  VA  22003- 
1101  (Counsel  for  petitioner). 

KM  FUflTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  tS  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
88-174.  adopted  April  4. 1988.  and 
released  May  2, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  firom  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street  NW..  Suite  140. 
Washington,  DC  20037.    , 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  4iote 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing  • 
permissible  ex  parte  contact 


For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFH 
1.415  and  1.42a 

list  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

[PR  Doc.  88-10306  Filed  5-»-88;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  Na  eS-176;  RM-62181 

Radio  Broadcasting  Services;  Albin. 
WY 

agency:  Federal  Communications 

Commission. 

action:  I^roposed  rule. 


:  This  document  requests 
comments  on  a  petition  by  Alton  L«wis 
proposing  the  allocation  of  Channel 
296C2  to  Albin.  Wyoming,  as  that 
community's  first  local  FM  service.  A 
site  restriction  of  28,5  kilometers  (17.7 
miles)  north  of  the  community  is 
required.  The  coordinates  for  the 
proposed  site  are  41-40-00  and  104-11- 
38. 

DATES:  Comments  must  be  filed  on  or 
before  June  20, 1988.  and  reply 
conunents  on  or  before  July  5, 1988. 
ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant  as  follows:  Daniel  F.  Van 
Horn,  Esquire,  Arent,  Fox,  Kintner, 
Plotkin  &  ICahn,  1050  Connecticut 


.  Avenue,  NW..  Washington.  DC  20036- 
5339  (Counsel  for  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT 
Patricia  Rawlings.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
86-176,  adopted  March  3a  1988.  and 
released  May  2, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Stieet  NW..  Washington,  DC,  The 
complete  text  of  this  decision  may  also 
be  purchased  &om  the  Conunission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street  NW.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Coounission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  conunents.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Steve  Kaminer. 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[PR  Doc.  88-10305  Filed  5-9-88: 8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Availability  of  the  Record  of  Decision 
and  Final  Environmental  Impact 
Statement  for  Oil  and  Gas  Leasing  in 
ttie  Escalante  Known  Geological 
Structure  (KGS) 

AOENCV:  Forest  Service,  USDA. 
action:  Notice  is  hereby  given  of  the 
availability  of  the  record  of  Decision 
and  Final  Environmental  Impact 
Statement  (FEIS)  for  Oil  and  Gas 
Leasing  Within  the  Escalante  iCnown 
Geological  Stinicture  (KGS),  Garfield 
County,  Utah. 

summary:  Pursuant  to  section  102(2](c) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  Forest  Service  (FS)  has 
prepared  a  FEIS  for  oil  and  gas  and 
carbon  dioxide  (C02)  leasing  in  the 
Escalante  Known  Geological  Structure 
(KGS).  The  bureau  of  Land  Management 
(BLM)  was  a  cooperating  agency.  The 
80.000-acre  KGS  is  located  in  Garfield 
County,  southcentral  Utah,  near  the 
town  of  Escalante.  The  Box-Death 
Hollow  Wilderness  and  Phipps  Death 
Hollow  Instant  Study  Area  (ISA)  are 
located  within  the  KGS.  Approximately 
12,355  acres  are  under  Oil  and  gas  lease 
within  the  KGS.  Lands  within  the  KGS. 
exclusive  of  the  Wilderness  and  ISA. 
were  designated  as  available  for  oil  and 
gas  leasing  in  existing  planning 
documents;  the  Land  and  Resource 
Management  Plan  for  the  Dixie  National 
Forest  (FS)  and  the  Escalante 
Management  Framework  Plan  (BLM). 
The  FEIS  analyzes  six  alternatives 
related  to  offering  lands  within  the 
Escalante  KGS  for  oil  and  gas  lease.  In 
so  doing,  it  reexamines  current  planning 
decisions  made  in  FS  and  BLM  planning 
documents  regarding  where  to  offer 
leases  and  under  what  conditions. 
Lands  within  the  Wilderness  and  ISA 


were  not  considered  for  leasing  and 
development  except  for  existing  leases 
that  constitute  vahd  existing  rights..  The 
six  alternatives  are: 

I.  Offer  No  New  Leases  but  Recognize 
the  Potential  Development  of  Existing 
Oil  and  Gas  Leases  in  the  KGS.  (No 
Action  Alternative) 

II.  Offer  New  Leases  for  C02  Only 
Within  Antone  Bench  and  Areas  2,  3, 4, 
and  5  and  Recognize  the  Potential 
Development  of  Existing  Oil  and  Gas 
Leases  in  the  KGS. 

ni.  Offer  New  Leases  for  Oil  and  Gas 
and  C02  Within  the  Area  of  Greatest 
Potential  for  Development  and 
Recognize  the  Potential  Development  of 
Existing  Oil  and  Gas  Leases  in  the  KGS. 

rv.  Offer  New  Leases  for  Oil  and  Gas 
Within  those  Areas  Available  for  Oil 
and  Gas  Leasing  and  Recognize  the 
Potential  Development  of  Existing  Oil 
and  Gas  Leases  in  the  KGS. 

V.  Offer  New  Leases  for  Oil  and  Gas 
and  C02  for  All  Lands  Available  for 
Leasing  and  Recognize  the  Potential 
Development  of  Existing  Oil  and  Gas 
Leases  in  the  KGS.  (Selected 
Alternative) 

VI.  Offer  No  New  Leases  and  Seek 
Congressional  Authority  to  Acquire  All 
Existing  Oil  and  Gas  Leases  in  the  KGS. 
(Environmentally  Preferred  Alternative) 

The  Decision  is  to  select  and 
implement  Alternative  V.  The  Selected 
Alternative  allows  the  offering  for  oil 
and  gas  or  C02  leases  on  all  lands 
available  for  leasing  within  the  KGS. 
Antone  Bench  and  Areas  2, 3, 4.  and  5, 
also  within  the  KGS,  were  withdrawn 
from  oil  and  gas  leasing  by  the  Utah 
Wilderness  Act  of  1984,  but  are 
available  for  C02  leasing  until 
September  28, 1989. 

"The  Decision  does  not  require  a 
planning  amendment  to  the  BLM's 
Management  Framework  Plan.  The  FS 
Land  and  Resource  Management  Plan 
for  the  Dixie  National  Forest  will  be 
amended  to  incorporate  additional 
special  stipulations  identified  in  the 
FEIS. 

The  Decisions  is  subject  to  appeal 
under  Secretary  of  Agriculture  Appeal 
Regulations,  36  CFR  211.18.  The  Notice 
of  Appeal,  a  statement  of  reasons  to 
support  the  appeal,  and  any  request  for 
oral  presentation  must  be  writing  and 
must  be  filed  with  the  Deciding  Official: 
J.S.  Tixier,  Regional  Forester, 


Intermountain  Region,  USDA  Forest 
Service,  324  25th  Street,  Ogden,  UT 
84401.  within  45  days  of  the  date  of  the 
Decision.  The  appeal  period  cannot 
expire  prior  to  30  days  after  publication 
by  the  Environmental  Protection  Agency 
of  the  Notice  of  Availability  of  the  Fial 
EIS  in  the  Federal  Register,  The  Record 
of  Decision  constitutes  the  Proposed 
Decision  of  the  BLM.  Proposed 
Decisions  pertaining  to  lands  within  the 
KGS  administered  by  the  BLM  are 
subject  to  protest  by  any  adversely 
affected  party  who  participated  in  the 
review  and  comment  process. 

Protests  must  be  made  in  accordance 
with  provisions  of  43  CFR  1610.5-2  and 
submitted  to:  Director,  Bureau  of  Land 
Management,  18th  and  C  Streets  NW, 
Washington  DC  20240.  Protests  must  be 
received  by  the  Director,  Bureau  of  Land 
Management  within  30  days  after  the 
date  of  publication  of  the  Notice  of 
Availability  of  the  Final  EIS  in  the 
Federal  Register  by  the  Environmental 
Protection  Agency,  the  protest  must 
contain  the  name  and  address  of  the 
protestor,  his/her  interests  in  the  action 
being  protested,  a  statement  of  issues 
being  protested,  an  indication  of  which 
part  of  the  FEIS  is  being  protested,  a 
copy  of  the  document  addressing  the 
issues  submitted  during  the  Draft  EIS 
review  period,  and  a  concise  statement 
explaining  why  the  Acting  State 
Director's  Decision  is  believed  to  be 
wrong. 

addresses:  The  Record  of  Decision  and 
FEIS  are  available  for  review  at  the  FS 
Regional  Office,  324  25th  Street,  Ogden, 
Utah;  Dixie  National  Forest  Supervisor's 
Office,  82  North  100  East  Cedar  City, 
Utah;  Escalante  Ranger  District  Office, 
Escalante,  Utah.  It  is  also  available  at 
the  BLM  Utah  Office,  324  South  State 
Sti^et  Salt  Lake  City.  Utah;  and  at  the 
Cedar  City  District  Office,  1579  North 
Main,  Cedar  City,  Utah. 

FOR  FURTHER  INFORMATION  CONTACT 

Calvin  Bird,  Planner,  Dixie  National 
Forest  P.O.  Box  580,  Cedar  City,  UT 
84720;  (801)  586-2421. 

Date:  May  4. 1988. 
).  S.  Hxier, 
Regional  Forester. 

[PR  Doc.  88-10320  Filed  5-9-88:  8:45  am) 
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COMMISSION  ON  CIVIL  RIGHTS 


CaiH omia  Advisory  Committee; 
AgMida  and  Notlco  of  Public  MMUng 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  R^es  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  the  California  Advisory  Committee 
to  the  Commission  will  convene  at  4:00 
p.m.  and  adjourn  at  8KX)  p.m.  on  May  23, 
1988,  at  the  Burbank  Hilton  Hotel,  2500 
Hollywood  Way,  Burbank,  California 
91505.  The  purpose  of  the  meeting  is 
program  planning  and  discussion  of 
projects  submitted  to  the  Chair.       I 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Debwah  Hesse 
or  Phihp  Montez.  Director  of  the 
Western  Regional  Division  (213)  894- 
3437.  (TDD  213/894-0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  office  at  least  five 
(5)  working  days  before  the  scheduled 
date  of  the  meeting.  j 

The  meeting  will  be  conducted     ' 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  April  28, 19^ 
Susan  |.  Prado, 

Acting  Staff  Director. 

[FR  Doc  88-10303  Filed  5-9-88;  8:45  am) 


DEPARTMENT  OF  COMMERCE 

Agenqr  Form  Under  Review  by  the 
Office  of  Management  and  Budget, 
(OMB^  Bureau  of  ttte  Census 

DOC  has  submitted  to  OMB  for 

clearance  the  following  proposal  foi 

collection  of  information  under  the 

provisions  of  the  Paperwork  Reduction 

Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census: 
Commerce. 

Title:  Survey  of  Manufacturing 
Technology. 

Form  Number  Agency— SMT-1.  0MB- 
NA. 

Type  of  Request:  New  collection. 

Burden:  12.000  respondents;  4,000 
reporting  hours. 

Needs  and  uses:  This  supplement  to  the 
1987  Economic  Censuses  will  collect 
information  to  measure  the  prevalence 
of  selected  manufacturing 
technologies.  ITA  and  NBS  within  the 
Department,  logistical  offices  within 
DOD,  and  BLS  have  requested  this 
information  to  be  used  in  determining 
the  international  competitiveness  of 
the  U.S.  manufacturing  sector.  This 


survey  will  be  the  only  comprehensive 

measure  of  advanced  technology  used 

in  manufacturing. 
Frequency:  Quinquennially. 
Respondent's  Obligation:  Mandatory. 
OMB  Desk  Officer:  Francine  Picoult, 

3g5-734a 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  377-3271. 
Department  of  Commerce,  Room  H6622, 
14th  and  Constitution  Avenue.  NW.. 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult,  OMB  Desk  Officer. 
Room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  May  4. 1988. 
Edward  Michals, 

Departmental  Clearance  Officer.  Office  of 

Management  and  Organization. 

[FR  Doc.  88-10346  Filed  5-9-88;  8:45  am] 
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Agency  Information  CoMctlons  Under 
Review  by  ttie  Offico  of  Management 
and  Budget  (0M8);  National  Oceanic 
and  Atmospheric  Administration 

DOC  has  submitted  to  OMB  for 

clearance  the  following  proposals  for 

collection  of  information  under  the 

provisions  of  the  Paperwork  Reduction 

Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Cooperative  Agreements  Under 
Fish  and  Seafood  Promotion  Act  of 
1988. 

Form  Number:  Agency-N/A;  OMB-N/A. 

Type  of  Request-  New  Collection. 

Burden:  20  respondents;  280  reporting 
hours 

Needs  and  uses:  The  Fish  and  Seafood 
Promotion  Act  of  1986  established  a 
National  Fish  and  Seafood  Promotion 
Council.  The  mission  of  the  Council  is 
to  promote  fish  and  fish  products, 
improve  marketing  and  utilization  of 
fish,  and  provide  consumer  education 
on  the  value  of  fish  products.  The 
tasks  of  the  Council  will  be 
accomplished  primarily  through 
cooperative  agreements  with  experts 
in  these  areas.  Applications  for 
cooperative  agreements  will  be 
solicited.  The  information  provided 
will  be  used  to  evaluate  applications 
and  make  the  awards. 

Affected  Public  Individuals;  states  or 
local  governments;  businesses  or 
other  for-profit  institutions;  federal 
agencies;  non-profit  institutions;  small 
businesses  or  organizations. 


Frequency:  Annually. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  desk  Officer  John  Griffen.  395- 
7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Fishing  Vessel  Capital 
Construction  Fond  Preliminary 
Deposit/Withdrawal  Report. 

Form  Number  Agency-^/ A;  OMB-N/A. 

Type  of  Request:  New  Collection. 

Burden:  2.000  respondents;  168  reporting 
hours 

Needs  and  uses:  The  Fishing  Vessel 
Capital  Construction  Fund  program 
defers  Federal  tax  on  fishing  vessel 
income  deposited  into  a  fund  for  the 
purpose  of  constructing,  acquiring,  or 
reconstructing  a  fishing  vessel.  The 
Tax  Reform  Act  of  1986  requires  the 
Secretary  of  Commerce  to  provide  the 
Secretary  of  Treasury  with  a  written 
report  on  participants  withdrawals 
.and  deposits  from  the  fund  during  the 
previous  tax  year.  This  report  will 
collect  this  information. 

Affected  Public  Businesses  or  other  for- 
profit  institutions;  smaU  businesses  or 
organizations. 

Frequency:  Aimually. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  desk  Officer  John  Griffen.  395- 
734a 

Copies  of  the  above  information 
collection  proposalscan  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
John  Griffen.  OMB  Desk  Officer,  Room 
3208.  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  April  29. 1968. 
Edward  Mkhals, 

Departmental  Clearance  Officer,  Office  of 

Management  and  Organization. 

[FR  Doc.  88-10347  Filed  5-*-88;  8:45  am] 
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International  Trade  Administration 

[C-201-003] 

Ceramic  Tile  From  Mexico;  Final 
Results  of  Countervailirig  Duty, 
Adminlstrattve  Review:  Correction 

agency:  International  Trade 
Administration,  Import  Administration, 
Commerce. 


ACnON:  Notice  of  final  results  of 
countervailing  duty  administrative 
review,  correction. 

In  Federal  Register  document  88-9269 
beginning  on  page  15090  in  the  issue  of 
Wednesday.  April  27. 1988.  the 
company-specific  assessment  and  cash 
deposit  rates  for  Ceramics  y  Pisos 
Industriales  de  Culiacan  ("Culiacan") 
were  incorrectly  stated.  Please  make  the 
following  corrections: 

1.  On  page  15090  in  the  second 
column,  first  paragraph,  fourteenth  line, 
18.98  is  corrected  to  read  18.20. 

2.  On  page  15092  in  the  second 
column,  third  paragraph,  ninth  line,  18.98 
is  corrected  to  read  18.20. 

3.  On  page  15092  in  the  third  column, 
third  paragraph,  eighth  line,  18.98  is 
corrected  to  read  18.20. 

All  other  assessment  and  cash  deposit 
rates  cited  remain  unchanged. 

Joseph  A.  Spebini. 

Acting  Assistant  Secretary  for  Import 
A  dministration. 

Date:  May  4. 1988. 
[FR  Doc.  88-10359  Filed  5-9-88;  8:45  am] 
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Machine  Tool  Special  Issue  Ucenses; 
Request  for  Comments 

AOENCV:  Import  Adminsitration. 

International  Trade  Administration, 

Commerce. 

ACTION:  Notice  of  request  for  comments. 

summary:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  special  issue  licenses 
under  Article  10  of  the  Arrangement 
Between  the  Coordiantion  Council  for 
North  American  Affairs  and  the 
American  Institute  in  Taiwan 
Concerning  Trade  in  Certain  Machine 
Tools. 

date:  Comments  must  be  submitted  no 
later  than  May  20, 1988. 
address:  Send  all  comments  to  John  A. 
Richards,  Director,  Office  of  Industrial 
Resource  Administration,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW..  Room  3878,  Washington, 
DC  20230. 

FOR  I^URTNCR  INFORMATION  CONTACT: 

Bernard  Kritzer,  Office  of  Industrial 
Resource  Administration.  Department  of 
Commerce.  Room  3878,  Washington,  DC, 
20230,  (202)  377-3984. 
SUPPLEMENTARY  INFORMATION: 

Paragraph  10  of  the  Arrangement 
Between  the  Coordination  Council  for 
North  American  Affairs  and  the 
American  Institute  in  Taiwan 


Concerning  Trade  in  Certain  Machine 
Tools  provides  for  the  issuance  of 
special  issue  licenses  for  the  importation 
of  machine  tools  covered  by  the 
Arrangement.  Such  licenses  may  be 
issued  when  it  is  determined  "that  the 
attainment  of  the  objectives  of  this 
Arrangement  requires  the  importation 
*  *  *  of  arrangement  products  in  excess 
of  the  applicable  export  limit."  Special 
issue  licenses  are  granted  for  a  limited 
time  period  &nd  for  a  specified  number 
of  machines. 

The  Department  has  received  a 
request  for  special  issue  licenses  to 
import  60  turning  centers  from  Taiwan 
over  the  next  year.  The  turning  centers 
meet  the  following  specifications: 

Capacity,  maximum  turning  length 
23.62',  distance  between  center  and 
spindle  nose  36.22*,  maximum  swing 
over  bed  24.41*.  maximum  turning 
diameter  14.57"; 

Headstock:  spindle  taper  A2-8/MT 
#7.  spindle  hole  3.03',  chuck  diameter 
12',  bar  capacity  2.56',  spindle  speed  0- 
2200  rpm,  spindle  motor  25/30  hp; 

Turret:  number  of  stations  12.  tool 
select,  bidirectional 

X-axis:  travel  9.65'.  traverse  177*  per 
minute; 

z-axis:  travel  24.80'.  traverse  354'  per 
minute; 

Tailstock:  quill  diameter  4.33',  quill 
travel  3.94*.  quill  taper  MT  #4. 

Any  party  interested  in  commenting 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  not 
later  than  May  20. 1988. 

Commerce  will  maintain  this  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  identify  that 
portion  of  their  submission  and  also 
provide  a  non-proprietary  submission 
which  can  be  placied  in  the  public  file. 
The  public  file  will  be  maintained  in  the 
Central  Records  Unit.  Import 
Administration,  U.S.  Department  of 
Coiimierce,  Room  B-099  at  the  above 
address,  (202)  377-124& 
Joseph  A.  Spetiini, 

Acting  Assistant  Secretary  for  Import 
Administration. 
May  5. 1988. 
[FR  Doc.  88-10360  Filed  5-9-88;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

Receipt  of  Petition  for  Rulemaking; 
Radio-Television  News  Directors 
Association  et  ai. 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


action:  Notice  of  receipt. 


NOAA  announces  receipt  of  a  Petition 
for  Rulemaking  to  amend  its  regulations 
for  the  licensing  of  private  remote 
sensing  space  systems,  15  CFR  Part  960. 
issued  under  title  IV  of  the  Land 
Remote-Sensing  Commercialization  Act 
of  1984, 15  CFR  Parts  4241-4246. 

The  Radio-Television  News  Directors 
Association,  American  Society  of 
Newspaper  Editors.  Media  Institute. 
National  Association  of  Broadcasters. 
National  Broadcasting  Company,  Inc., 
Reporters  Committee  for  Freedom  of  the 
Press,  and  Turner  Broadcasting  System, 
Inc.  have  petitioned  NOAA  to  amend  its 
regulations  to  incorporate  proposed 
standards  by  which  the  Government 
will  determine  whether  restrictions  must 
be  placed  on  the  license  of  an  operator 
of  a  remote  sensing  space  system  to 
protect  national  security  and 
international  obligations. 

Similar  standards  were  proposed 
during  the  rulemaking  which  was 
completed  on  July  10, 1987  by  the 
adoption  of  15  CFR  Part  960.  Petitioners 
request  further  review  of  the  issue  at 
this  time  in  light  of  the  President's 
National  Security  Decision  directive  of 
January  5, 1988  which  was  intended  to 
"encourage  the  development  of 
commercial  systems  which  image  the 
Earth  from  space  competitive  with  or 
superior  to  foreign-operated  civil  or 
commercial  systems."  See  Fact  sheet 
released  by  the  Press  Secretary  of  the 
White  House,  at  3  (Feb.  11. 1988). 

The  essence  of  the  Petition  is  stated 
on  page  4. 

'  *  *  the  continuing  uncertainty  over  the 
nature  of  the  restrictions  that  in  the  future 
might  be  imposed  on  remote-sensing 
licensees  in  the  name  of  "national  security" 
and  "international  obligations"  i^tself  a 
significant  impediment  to  the  development  of 
a  competitive  remote-sensing  capability  by 
the  private  sector.  It  is  not  enough  for  NOAA 
merely  to  state  that  such  restrictions  will  be 
imposed,  if  at  all,  only  on  a  case-by-case 
basis  after  applications  have  been  filed.  The 
press  must  be  able  to  know  with  a 
reasonable  degree  of  certainty  at  the  present 
time — before  applications  have  been  filed — 
whether,  when  and  how  content-based 
restrictions  will  be  imposed. 

NOAA's  current  rules  do  not  remove 
or  even  mitigate  the  specter  that  the 
government  might  seek  to  impose 
restrictions  on  licensees  that  undermine 
the  economic  viability  of  a  remote- 
sensing  system  dedicated  to  news 
gathering.  Consequently,  NOAA's  rules 
will  inevitably  "chill"  the  willingness  of 
mass  media  organizations  and  other 
parties  to  invest  substantial  sums  in 
developing  such  systems  and  applying 
for  a  license  to  operate  them.  By  simply 
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specifying  the  standards  it  will  use 
when  determining  whether  to  impose 
restrictions.  NOAA  will  transform  the 
business  environment  from  one  where 
only  a  few  companies  are  even 
exploring  the  concept  of  high-resolution 
civilian  remote  sensing,  to  one  where  a 
number  of  parties  will  seriously 
consider  establishing  a  competitive 
remote-sensing  marketplace  in  outer 
space  without  the  need  for  government 
subsidies. 

Copies  of  the  Petition  may  be 
obtained  by  contacting  Peggy  Harwood, 
National  Environmental  Satellite,  Data, 
and  Information  Service,  FB-4,  Room 
2051.  Washington,  DC  20233;  (301)  763- 
4522.  Comments  on  the  need  for 
proposed  amendments,  alternative 
approaches  as  well  as  other  conunents 
will  be  accepted  for  60  days  and  will  be 
considered  by  NOAA  in  determining 
whether  to  undertake  rulemaking. 
Comments  should  be  sent  to  Pe^y 
Harwood  at  the  above  adress. 

Dated:  April  2a  198a 

Thomas  N.  Pyke,  )r.. 

Assistant  Administrator  for  SateWte  and 
Information  Services. 

[FR  Doc  88-10297  Filed  5-e-8a  8:45  am] 

BIUJN6  CODE  SSIO-IMI 


[Docket  No.  M485-8085] 

Infonnatlon  Relating  to  Bowhaad 
Whales 

AGBtCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
action:  Notice  of  availability  of 
documents  and  request  for  public 
comment. 


summary:  Information  is  published  by 
NOAA  that  is  used  in  the  development 
of  the  U.S.  position  to  be  presented 
before  the  International  Whaling 
Commission  (IWC)  on  the  aboriginal/ 
subsistence  take  of  bowhead  whales 
and  in  the  domestic  allocation  of  the 
existing  IWC  quota  for  bowhead  whales 
to  U.S.  natives.  By  this  notice  NOAA  is 
advising  the  public  of  the  availability  of 
and  soliciting  public  comment  on  the 
Administrator's  initial  discretionary 
views  on  the  U.S.  request  for  aboriginal 
harvest  of  bowhead  whales  for  1989- 
1991.  This  position  includes:  (1)  The 
current  population  level  and  annual  net 
recruitment  rate  of  the  bowhead  whale. 
(2)  the  nature  and  extent  of  the 
aboriginal/subsistence  need  for 
bowhead  whales,  and  (3)  the  level  of 
take  of  bowhead  whales  that  is 
consistent  with  the  provisions  of  the 
IWC  aboriginal/subsistence  whahng 
management  scheme.  Also  available 
upon  request  is  the  list  of  documenta 


reviewed  and  used  in  formulating  these 
initial  views, 

OATC  Written  comments  on  the 
Administrator's  initial  views  must  be 
submitted  by  May  11, 1988. 

AOORESS:  The  Administrator's  initial 
views  and  the  list  of  documents 
reviewed  and  used  in  formulating  these 
initial  views  are  available  from  Becky 
Rootes,  Office  of  International  Fisheries, 
National  Marine  Fisheries  Service, 
Room  919,  Universal  South  B«nlding, 
1825  Connecticut  Avenue,  NW.. 
Washington.  DC  20Z35. 

FOR  FURTHER  mFOHSMTION  CONTACT: 

Becky  Rootes,  (202)  673-5281. 

SUPn^MENTARV  nhformation: 
(18  U.S.C.  13W-1407, 1531-1543.  916). 
Dated:  May  5, 198a 

Jame*  E.  Douglas,  Jr., 

Deputy  Assistant  Administrator  for  Fisheries. 
[FR  Doc.  88-10350  Filed  S-O-Sft  a45  am] 
aiUJNG  COOC  SSW-OB-H 


NalionalT 
Service 


InformaUon 


Intent  to  Grant  Exclusive  Patent 
License;  Stanford  University 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  Stanford 
University,  joint  owner  of  the  invention, 
having  a  place  of  business  at  Palo  Alto, 
California,  an  exclusive  Hcense  in  the 
United  States  and  foreign  countries 
under  the  rights  of  the  United  States  of 
America  to  manufactiu^.  use,  and  sell 
products  embodying  the  invention 
entitled  "External  Laser  Frequency 
Stabilizer,"  U.S.  Patent  No.  4.700,150, 
Application  S.N.  5-745,309.  The  patent 
rights  in  this  invention  have  been 
assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Commerce,  and  to  Stanford 
University. 

The  proposed  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  proposed  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  proposed  license  would  not 
serve  the  public  interest 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Charles  A. 
Bevelacqua,  Office  of  Federal  Patent 


Licensing,  NTIS,  Box  1423,  Springfield, 

VA  22151. 

Douglas ).  Campkm, 

Associate  Director.  Office  of  Federal  Patent 

Licensing,  Natiooal  Technical  Information 

Service,  U.S.  Department  of  Commerce. 

[FR  Doa  88-10301  Filed  5-0-88:  &45  am] 

MIXING  COOK  W10-M-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 


Officiais  Authorized  To  Issue  Export 
Visas  for  Certain  Cotton,  Wool,  Man- 
Made  ni>«r,  SWi  Bland  and  OttMT 
Vsgslabio  FImt  TsxUtes  and  Textile 
Products  From  the  Arab  Rspul>lic  of 
Egypt 

May  5, 1988. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Notice. 

FOR  FURTHBI  INFORMATION  CONTACT: 

lanet  Heinzen,  Intematioaal  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Conunerce, 
(202)  377-4212. 

summary:  The  Government  of  the  Arab 
Republic  of  Egypt  has  notified  the 
United  States  Government  that  Messrs. 
Adel  Orabi,  Abed  Shoukry,  Essam 
Mahmoud  and  Tawfik  Messiha  of  the 
Cotton  Textile  Consolidation  Fund  have 
been  authorized  to  issue  export  visas  for 
certain  cotton,  wool,  man-made  fiber, 
silk  blend  and  other  vegetable  fiber 
textiles  and  textile  products  exported 
from  Egypt. 

SUPPLEMENTARY  INFORMATION:  See  52 
FR  48857  published  in  the  Federal 
Register  on  December  28, 1987. 

Feranc  Molnar, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  88-10344  Filed  5-9-88:  &45  am] 

MLUNO  COOE  3S1l>-0R-« 


Adjustment  of  Import  Limits  for 
Certain  Cotton  and  Man4lade  Filter 
Textile  Products  Produced  or 
Manufactured  in  Indonesia 

May  5. 198a 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Conunissioner  of  Customs  adjusting 
hmits. 

EFFECTH^E  OATC  May  11, 1988. 


AUTHORTTY:  Executive  Order  11651  of 
March  3, 1972.  as  amended:  section  204 
of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT 

Jennifer  Tallarico,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  the  current  limits,  refer 
to  the  Quota  Status  Reports  posted  on 
the  bulletin  boards  of  each  Customs  port 
or  call  (202)  535-9480.  For  information 
on  embargoes  and  quota  re-openings, 
call  (202)  377-3715. 
SUPPLEMENTARY  INFORMATION:  The 
current  limits  for  categories  313,  314,  350 
and  613/614/615  are  being  increased  for 
carryover  bma  the  period  which  began 
on  luly  1, 1987  and  extended  through 
December  31, 1987.  The  limits  for  the 
July  1, 1987  through  December  31, 1987 
period  for  Categories  313,  320-P,  350  and 
613  are  being  reduced  for  carryover 
applied  to  the  foregoing  limits. 
'  A  description  of  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  is  available 
in  the  Correlation:  Textile  and  Apparel 
Categories  with  Tariff  Schedules  of  the 
United  States  Annotated  (see  Federal 
Register  notice  52  FR  47745,  dated 
December  11. 1987).  Also  see  51  FR 
49465  and  52  FR  49468,  published  on 
December  31, 1987. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Ferenc  Molnar. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

May  5, 198a 

COMMITTEE  FOR  THfi 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directives 
issued  to  you  on  December  za  1987  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements,  concerning  imports 
into  the  United  States  of  certain  cotton,  wool, 
man-made  flber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Indonesia  and 
exported  during  the  period  which  began,  in 
the  case  of  Categories  313,  320-P,  350  and 
613,  on  July  1, 1987  and  extended  through 
December  31, 1987;  and,  in  the  case  of 
Categories  313,  314,  350  and  613/614/615,  on 
January  1, 1988  and  extends  through  June  30, 
198a 

Effective  on  May  11,  igea  the  directives  of 
December  2a  1987  are  hereby  amended  to 


adjust  the  limits  for  the  following  categories, 
as  provided  under  the  provisions  of  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and 
Indonesia. 


Categoty 

AcHusied  &mo.  kmH  > 

(Jirty  1.  1987-Oec.31. 

1987) 

313 

320-P »..     .     

350 

613 

7262.022  square  yards. 
4.348,832  square  yards. 
9,352  dozen. 

■  The  Nmils  have  not  been  adjusted  to  account  for 
any  imports  exported  after  June  30. 1967. 

»ln  Category  320-P,  on»y  TSUSA  items  320.—, 
321.—.  322—,  326.—,  327—  and  328 —,  with  sta- 
tistical suffixes  21.  22.  24.  31.  38,  49.  57.  74,  80  and 
98. 


Crtegory 

Adiusted  6-<no.  limit  > 

(Jan.  1.19e8-June30. 

1968) 

313 

314 _ _.., 

350 

613/614/615 

a937.412  square  yards. 
19,656,657  square  yards. 
55,202  dozen. 

■  The  Nmits  ttave  not  tteen  adjusted  to  account  for 
arty  imports  exported  after  December  31 .  1967. 

Goods  exported  in  excess  of  the  adjusted 
limits  for  the  July  1, 1987  through  December 
31, 1987  period  shall  be  charged  to  the 
corresponding  limits  for  the  January  1, 1988 
through  )une  30, 1988  period. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Ferenc  Molnar, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  88-10345  Filed  5-9-8a  8:45  am) 

BILLING  COOC  3S10-OR-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttte  Army 

Privacy  Act  of  1974;  Altered  System  of 
Records 

agency:  Department  of  the  Army,  DOD. 
action:  Notice  of  an  altered  system  of 
records. 

SUMMARY:  The  Army  is  publishing  a 
notice  for  public  comment  on  an  altered 
system  of  records  included  in  its 
existing  inventory  of  system  of  records 
subject  to  the  Privacy  Act  of  1974. 
DATE:  This  proposed  action  will  be 
effective  without  further  notice  June  9, 
1988,  unless  comments  are  received 
which  would  result  in  a  contrary 
determination. 

ADDRESS:  Send  any  comments  to 
Conunander,  U.S.  Army  Information 
Systems  Command.  ATTN:  AS-OPS- 


MR  (Mr.  Cliff  Jones),  Fort  Huachuca, 
Arizona  85613-500a  Telephone  (602) 
538-6568,  AUTOVON:  879-6568. 

SUPPLEMBITARY  INFORMATION:  The 

Army's  system  of  records  notices 
inventory  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a)  have  been  published 
to  date  in  the  Fedeial  Register  as 
follows: 

FR  Doc.  85-10237  (50  FR  22090)  May  29, 1965 

(Compilation) 
FR  Doc.  86-14667  (51  FR  23576)  June  30, 1966 
FR  Doc.  88-19534  (51  FR  30900)  August  29, 

1986 
FR  Doc.  86-25274  (51  FR  40479)  November  7. 

1986 
FR  Doc.  86-27580  (51  FR  44361)  December  9, 

1986 
FR  Doc.  87-8140  (52  FR  11847)  April  13. 1987 
FR  Doc.  87-11379  (52  FR  18796)  May  19. 1987 
FR  Doc.  87-15611  (52  FR  25905)  July  9. 1987 
FR  Doc.  87-19688  (52  FR  32329  )  August  27, 

1987 
FR  Doc.  87-26438  (52  FR  43932)  November  17, 

1987 
FR  Doc.  88-8671  (53  FR  12972)  April  20, 1988 

An  altered  system  report  as  required 
by  5  U.S.C.  552a(o)  of  the  Privacy  Act  of 
1974  was  submitted  on  May  2, 1988, 
pursuant  to  paragraph  4b  of  Appendix  1 
to  OMB  Circular  No.  A-130,  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,"  dated 
December  12, 1985.  System  name  has 
been  changed  from  Medical  Research 
Volunteer  Register  to  Research 
Volunteer  Register.  Changes  have  been 
made  to  the  following  captions  of  the 
attached  system  notice:  System 
location — Primary,  Categories  of 
individuals  covered  by  the  system. 
Categories  of  records  in  the  system, 
Purpose(s),  Routine  uses  of  records 
maintained  in  the  system,  including 
categories  of  users  and  the  purpose  of 
such  uses.  Storage,  Safeguards,  and 
Notification  procedure.  The  system  was 
previously  published  at  51  FR  40479, 
November  7, 1986. 
L  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
May  5, 198a 

A1304.22aDASG 

SYSTEM  HAME: 

Research  Volunteer  Registry. 

SYSTEM  location: 

Primary 

U.S.  Army  Medical  Research  and 
Development  Command,  Fort  Detrick, 
Frederick.  MD  21701-5012  and  U.S. 
Army  Chemical  Research,  Development 
and  Engineering  Center  (CRDEC), 
Aberdeen  Proving  Ground,  MD  21010- 
5423. 

Alternates 
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Letterman  Army  Institute  of  Research. 

Presidio  of  San  Francisco.  CA  94129- 

6800 
Walter  Reed  Army  Institute  of  Research, 

Washington,  DC  20307-5100 
U.S.  Army  Aeromedical  Research 

Laboratory.  Fort  Rucker.  AL  36362- 

5000 
U.S.  Army  Institute  of  Dental  Research. 

Washington,  DC  20307-5300 
U.S.  Army  Institute  of  Dental  Research, 

Fort  Sam  Houston.  TX  78234-6200 
U.S.  Army  Medical  Bioengineering 

Research  and  Development 

Laboratory,  Fort  Detrick.  Frederick. 

MD  21701-5010 
U.S.  Army  Medical  Research  Institute  of 

Chemical  Defense.  Aberdeen  Proving 

Ground.  MD  21010-5425 
U.S.  Army  Medical  Research  Institu^  of 

Infectious  Diseases.  Fort  Detrick, 

Frederick.  MD  21701-5011 
U.S.  Army  Research  Institute  of 

Environmental  Medicine.  Natick.  MA 

01760-5007 

catkoomks  of  inoiviouals  coverco  by  the 
system: 

Records  of  military  members,  civilian 
employees,  and  non-DOD  civilian 
volunteers  participating  in  current  and 
future  research  sponsored  by  the  U.S. 
Army  Medical  Research  and 
Development  Command  and  the  U.S. 
Army  Chemical  Research,  Development 
and  Engineering  Center. 

CATCOOMCS  OF  HCCONOS  M  THE  SYSTEM: 

Name,  Social  Seciuity  Account 
Number,  and  other  such  information  as 
necessary  to  locate  the  individual. 
Individual  consent  agreements,  test 
protocols,  challenge  materials, 
inspection/afteraction  reports,  standard 
operating  procedures,  medical  support 
plans,  and  summaries  of  pre-test  and 
post-test  physical  examination 
parameters  measured  before  and  after 
testing. 

AUTHOWTV  PON  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  section  301;  10  U.S.C. 
sections  1071-1090  and  section  3012;  44 
U.S.C,  section  3101;  E.0. 9397. 


PuiwosE(s): 

To  assure  that  the  U.S.  Army  Medical 
Research  and  Development  Command 
(USAMRDC)  and  the  U.S.  Army 
Chemical  Research,  Development  and 
Engineering  Center  (CRDEC)  can 
contact  individuals  who  participated  in 
research  conducted/sponsored  by  the 
Command  and  Center  in  order  to 
provide  them  with  newly  acquired 
information,  which  may  have  an  impact 
on  their  health.  To  answer  inquiries 
concerning  an  individual's  participation 
in  research  sponsored/conducted  by 


USAMRDC  and  CRDEC.  To  facilitate 
retrospective  medical  and/or  scientific 
evaluations. 

NOUTINB  USES  OF  HECOMMt  MAMTAMED  M 
THE  SYSTEM,  NUCUJOINO  CATEOORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Information  may  be  disclosed  to: 

1.  HQDA:  To  contact  volunteer  human 
subjects  later  should  it  be  in  their  best 
interests;  to  document  and  assist  in 
determining  the  need  for  medical 
treatment  at  any  future  time  for  a 
condition  proximately  residting  from 
participation  in  a  test;  to  adjudicate 
claims  and  determine  benefits;  to  report 
medical  conditions  required  by  law  to 
other  Federal  State,  and  local  agencies; 
for  retrospective  medical /scientific 
evaluation;  and  for  future  scientific  and 
legal  significance. 

2.  Veterans  Administration:  To  assist 
in  making  determinations  relative  to 
claims  for  service-connected  disabilities; 
and  other  such  benefits. 

3.  See  also  the  "Blanket  Routine  Uses" 
set  forth  at  the  beginning  of  the  Army's 
listing. 

POUCIES  AND  PRACTICES  FOR  STORINO, 
RETRtEVINO,  ACCESStNO,  RETANNNO,  AND 
OtSPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAOe 

a.  Paper  records  in  file  folders; 
computer  magnetic  tapes,  disks,  and 
printouts. 

b.  Laboratory-conducted  research. 
Computer  tapes  are  filed  in  the 
laboratory. 

c.  Contractor-conducted  research. 
Upon  completion  of  research,  files  are 
turned  over  to  the  U.S.  Army  Medical 
Research  and  Development  Command, 
Computer  tapes  are  filed  at  the  U.S. 
Army  Medical  Research  and 
Development  Command. 

RETmEVABIUTY: 

By  name.  SSN. 
Safeguards: 

a.  USAMRDC:  Computerized  records 
are  accessed  by  the  custodian  of  the 
records  system,  and  by  persons 
responsible  for  servicing  the  record 
system  in  the  performance  of  their 
duties.  Computer  equipment  and  files 
are  located  in  separate,  secured  area. 

b.  CRDEC:  Paper  records  and  data 
disks  are  kept  in  locked  compartments 
with  access  limited  to  authorized 
personnel.  Access  to  computerized  data 
is  by  use  of  a  valid  site  identification 
number  assigned  to  an  individual 
terminal  and  by  vahd  site  identification 
number  assigned  to  an  individual 
terminal  and  by  a  valid  user 
identification  and  password  code 
assigned  to  an  authorized  user,  changed 
periodically  to  avoid  compromise.  Data 


entry  is  on-line  using  a  dial-up  terminal. 
Computer  files  are  controlled  by  keys 
known  only  to  personnel  assigned  to 
work  on  the  data  base.  Data  base  output 
is  available  only  to  designated  computer 
operators.  Computer  facility  has  double 
barrier  physical  protection.  The  remote 
is  in  a  room  which  is  locked  when 
vacated  and  the  building  is  secured 
when  unoccupied.       -  ' 


Records  are  destroyed  after  65  years. 

SYSTEM  MANAOSN<S)  AND  ADDRESS: 

Headquarters,  Department  of  the 
Army,  Office  of  the  Surgeon  General, 
ATTN:  DASG-RDZ  (SGRD-HR).  5109 
Leesburg  Pike.  Falls  Church,  VA  22041- 
325a 

NOTIFICATION  PWOCtDURl: 

Individuals  desiring  to  know  whether 
this  system  of  records  contains 
information  about  them  should  submit  a 
written  request  to  Headquarters. 
Department  of  the  Army,  Office  of  the 
Surgeon  General,  ATTN:  DASG-RDZ 
(SGRD-HR),  5109  Leesburg  Pike,  Falls 
Church,  VA  22041-3258  or  to 
Commander,  U.S.  Army  Chemical 
Research.  Development  and  Engineering 
Center.  ATTN:  SMCCR-HV,  Aberdeen 
Proving  Ground,  MD  21010-5423. 
Written  requests  should  include  full 
name,  social  security  number,  current 
address,  and  telephone  number  of  the 
requester.  For  personal  visits,  the 
individual  should  be  able  to  provide 
acceptable  identification  such  as  valid 
driver's  license,  employer,  or  other 
individually  identifying  number, 
building  pass,  etc. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
in  this  system  pertaining  to  them  should 
submit  a  written  request  as  indicated  in 
"Notification  procedure",  and  furnish 
information  required  therein. 

CONTESTNM  RECORD  PROCEDURES: 

The  Army's  rules  for  access  to  records 
and  for  contesting  contents  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21  (32 
CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  medical 
authorities.  Test  Director  reports, 
documents  prepared  by  staff  supporting 
the  test/research,  and  records/ 
documents  from  records  custodians. 

EXEMPTIONS  CLOIMED  POR  THE  SYSTEM: 

None. 
(FR  Doc.  68-10355  Filed  5-6-88;  8:45  am] 
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Defense  Logistics  Agency 

Privacy  Act  of  1974;  Notice  of  a 
Propoaod  New  Ongoing  Computer 
Matcliing  Program  Between  ttie 
Department  of  Defene*  and  Financial 
institutions  To  Predude  EedMotment 
of  IndMdual  Accounts  Under  State 
Laws 

MBHCr.  Defense  Manpower  Data 
Center  (DMDC),  Defense  Logistics 
Agency  (DLA),  Department  of  Defense 
(DoD). 

action:  Public  notice  of  a  proposed  new 
ongoing  computer  matching  program 
between  the  DoD  and  financial 
institutions  for  any  public  comment. 

summary:  The  Department  of  Defense  is 
offering  to  assist  financial  institutions  in 
locating  individuals  connected  with  the 
Department  of  Defense  who  are  in  peril 
of  losing  dormant,  abandoned  or 
unclaimed  accounts  under  State  laws  by 
locating  affected  personnel  and 
precluding  financial  institutions  from 
turning  over  any  such  monies  or  funds  in 
individual  accounts  to  the  State  in 
which  the  banking  or  financial 
organization  or  business  association  has 
its  principal  place  of  business.  States, 
under  their  own  laws,  may 
automatically  claim  and  take  custody  of 
such  abandoned  or  unclaimed  accounts 
by  escheatment  after  a  certain  number 
of  years  of  account  inactivity  by 
operation  of  law.  States  and  financial 
institutions  make  earnest  efforts  by 
limited  due  process  of  public  notice  in 
newspapers  and  writing  to  the  account 
owner's  address  of  record,  but  if  an 
individual  has  moved  or  been 
reassigned  fit)m  the  physical  area,  the 
chances  of  contact  are  reduced 
considerably.  By  offering  to  assist 
financial  institutions  to  confer  a  benefit 
to  the  lost  record  account  owner,  the 
Department  of  Defense  is  serving  a 
public  policy  and  interest. 
date:  The  matching  program  will  be 
effective  and  begin  without  further 
notice  on  June  9, 1988.  unless  comments 
are  received  which  would  result  in  a 
contrary  determination. 
ADDRESS:  Send  any  comments  or 
inquiries  to:  Mr.  Robert  ).  Brandewie, 
Deputy  Director,  Defense  Manpower 
Data  Center,  550  Caminb  El  Estero,  Suite 
200,  Monterey.  CA  93940-3231, 
Commercial  phone  number  (406)  646- 
2951;  Autovon:  878-2951. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Aurelio  Nepa,  Jr.,  Staff  Director, 
Defense  Privacy  Office,  400  Army  Navy 
Drive,  Room  205,  Arlington,  VA  22202- 
2803.  Telephone:  (202)  694-3027; 
Autovon:  224-3027. 


SUPPLEMENTARY  INFORMATION:  The 

Defense  Manpower  Data  Center 
(DMDC),  Defense  Logistics  Agency, 
DoD,  is  willing  under  written  agreement 
to  assist  individual  financial  institutions, 
to  be  a  matching  agency  for  the  purpose 
of  providing  up-todate  home  or  work 
addresses  of  persons  of  record  of 
abandoned  money  or  other  personal 
property  subject  to  escheatment  laws. 
The  computer  matcliing  will  be 
performed  at  the  Defense  Manpower 
Data  Center  (DMDC)  in  Monterey,  CA 
using  records  supplied  on  computer  tape 
by  the  financial  institutions  and  the  DoD 
employment  records  of  both  military 
and  civilian  personnel,  active  and 
retired.  The  match  will  be  accomplished 
using  the  social  security  number. 
Matching  records  will  be  returned  to  the 
financial  institution,  the  activity 
responsible  for  reviewing  the  matching 
data  and  for  assuring  that  the  account 
owner  receives  proper  notification  and 
due  process  before  any  adverse  action  is 
taken  on  the  abandoned  property. 

Set  forth  below  is  the  information 
required  by  paragraph  5.f  (1)  of  the 
Revised  Supplemental  Guidance  for 
Conducting  Matching  Programs  issued 
by  the  Office  of  Management  and 
Budget  (OMB)  dated  May  11, 1982  (47  FR 
21656,  May  19, 1982).  A  copy  of  this 
proposed  notice  has  been  provided  to 
the  President  of  the  Senate,  the  Speaker 
of  the  House  of  Representatives  and  the 
Administrator,  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget  on  May  2, 1988 
pursuant  to  the  cited  OMB  matching 
guidelines. 

L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
May  5. 1968. 

REPORT  OF  A  NEW  ONQOtNO  COMPUTER 
MATCHING  PROGRAM  BETWEEN  THE 
DEPARTMENT  OF  DEFENSE  AND  DESIGNATED 
FINANaAL  NMTnvnONS  TO  PRECLUDE 
ESCHEATMENT  OF  INDIVIDUAL  ACCOUNTS 
UNDER  STATE  LAWS 

a.  Authority.  The  legal  authority  under 
which  this  computer  matching  program 
is  conducted  is  5  U.S.C.  552,  Freedom  of 
Information  Act;  5  U.S.C.  552a,  Privacy 
Act  of  1974;  10  U.S.C.  136,  Assistant 
Secretaries  of  Defense;  appointment; 
powers  and  duties:  precedence;  12 
U.S.C.  484(B),  Limitation  on  visitorial 
powers;  12  U.S.C.  2053,  State  entitlement 
to  escheat  or  custody;  Uniform 
Disposition  of  Abandoned  or  Unclaimed 
Property  Act  of  the  various  States; 
Section  106  of  the  Federal  Credit  Union 
Act  (12  U.S.C.  1756);  National  Credit 
Union  Administration  (NCUA)  Final 
Interpretive  and  and  Policy  Statement 
(IRPS)  82-4  (47  FR  53325,  November  26, 


1982);  E.0. 9307,  Numbering  System  for 
Federal  Accounts;  32  CFR  Part  231— 
Finaiuual  Institutions  on  DoD 
Installations;  Office  of  Management  and 
Budget  Memorandum  M-82-5.  dated 
May  11. 1982  Entitled:  Revised 
Supplemental  Guidance  for  Conducting 
Matching  Programs  (47  FR  21656.  May 
19, 1982);  Defense  Privacy  Board 
Advisory  Opinions  Memorandum  8&-2. 
dated  October  15, 1986,  Opinion  Nr.  28, 
"Requests  for  home  addresses  of 
Department  of  Defense  personnel  who 
stand  to  benefit  from  the  disclosure." 

b.  Program  Description.  On  a  case  by 
case  basis  under  written  agreement, 
individual  financial  institutions  may 
voluntary  participate  as  a  source  agency 
in  a  computer  matching  program  with 
the  Department  of  Defense  (DoD)  to 
locate  individuals  with  dormant 
accounts  with  the  financial  institution 
that  are  indanger  of  escheating  to 
various  states  under  existing  state  laws. 
The  computer  matching  programw  will 
identify  DoD  active,  retired  or  separated 
Federal  employees  and  members  whose 
accounts  are  about  to  escheat  to  a  state 
government  due  to  account  inactivity. 
The  purpose  of  the  match  is  to  provide 
up-to-date  home  or  work  addresses  at 
which  the  financial  institution  can 
contact  the  account  holder  to  withdraw 
funds  or  activate  accounts  whidi  have 
been  inactive  for  several  years.  If 
account  activity  is  not  instituted,  the 
balance  escheats  to  the  state  having 
jurisdiction  over  the  financial 
institution. 

Upon  receipt  of  a  computer  file  of 
inactive  accounts,  the  Defense 
Manpower  Data  Center  (DMDC)  of  the 
Defense  Logistics  Agency  (DLA),  of  the 
Defense  Department  will  perform,  as  a 
matching  agency,  a  computer  match 
using  all  nine  digits  of  the  social  security 
numbers  furnished.  Upon  completion  of 
the  computer  match,  DMDC  will  send 
the  financial  institution  a  record  of  the 
matched  records  (hits)  containing  the 
DoD  employee  or  member's  name, 
service,  or  agency,  category  of 
employee,  and  current  work  or  home 
address. 

The  financial  institution  is  responsible 
for  reviewing  the  matched  records  to 
assure  that  the  individual  identified  in 
the  match  is  the  account  holder.  The 
DoD  record  will  not  be  used  for  any 
purpose  by  the  financial  institution  other 
than  to  confer  a  benefit  to  the  account 
holder  to  prevent  escheatment  and  the 
written  agreement  between  the  financial 
institution  and  DMDC  must  attest  to  this 
fact  as  public  interest  dictate^  in  those 
cases  where  disclosure  of  an 
individual's  last  known  home  address  is 
released  in  order  to  confer  a  benefit. 
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DMDC  will  make  resonable  efforts, 
pursuant  to  subsection  (e)(6)  of  the 
Privacy  Act  (5  U.S.C.  552a),  to  assure 
that  records  are  accurate,  complete, 
timely,  and  relevant  for  ag.ency  purposes 
prior  to  disclosure.  Further,  it  nvill  insure 
that  an  accounting  of  disclosures 
pursuant  to  subsection  (c)  of  the  Privacy 
Act  is  maintained. 

c.  Records  to  be  Matched.  The  OMDC 
system  of  records  contains  a  routine  use 
permitting  disclosures  for  this  match. 

Financial  Institutions  (Source  Agencies) 

(1)  Individual  account  records  subject 
to  escheatment.  (Not  a  Federal  system 
of  records] 

Department  of  Defense  (Matching 
Agency) 

(1)  DoD  component:  Defense  Logistics 
Agency  (DLA)  System  identification: 
S322.10  DLA-LZ  System  name:  Defense 
Manpower  Data  Center  Data  Base 
Federal  Registw  citation:  53  FR  4442. 
February  16, 1988 

d.  Period  of  the  Match.  Matching  may 
begin  as  soon  as  possible  after 
publication  of  this  notice  in  the  Federal 
Register  and  will  continue  on  a  case  by 
case  basis  at  the  request  of  fmancial 
institutions. 

e.  Security  Safeguards.  Automated 
records  are  accessible  only  by  password 
and  access  to  the  DMDC  computer 
center  is  by  key  or  picture  identification. 
Hard  copy  records  are  maintained  in 
Federal  Office  Buildings  in  lockable  file 
cabinets  and  are  accessed  only  by 
authorized  Federal  employees  or  are 
maintained  at  financial  institutions  or 
their  contractors.  I 

Disposition  of  Records.  Tapes 
received  by  DMDC  will  be  returned  to 
the  financial  institution  upon  successful 
completion  of  the  match.  Hard  copy 
match  records  will  be  funished  to  the 
financial  institution  and  used  to  contact 
the  account  holder  if  necessary.  Non-hit 
records  will  not  be  used  for  any  purpose 
by  DMDC. 

|FR  Doc  88-10354  Filed  5-9-88;  8:45  amj 
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DEPARTMENT  OF  EDUCATION 
[CFDANa:M.117R]  i 

Notice  Inviting  Applications  for  New 
Awards  Under  ttie  Research  and 
Development  Centers  Program  for 
Rscal  Year  1989 


Purpose:  To  fund  a  research  and 
development  center  to  conduct  research 
and  related  activities  for  the  study  of 
effective  schooling  of  disadvantaged 
students. 


Deadline  for  Transmittal  of 
Applications:  September  16, 1988. 

Applications  Available:  May  13, 1988. 

Available  Funds:  The  Department 
estimates  that  $1,620,000  will  be 
available  for  this  competition  in  fiscal 
year  1989.  However,  the  actual  level  of 
funding  is  contingent  upon  final 
congressional  action.  ~ 

Estimated  Size  of  Award:  $1,620,000. 

Number  of  A  wards:  1. 

Project  Period:  Up  to  5  years. 

Applicable  Regulations:  (a)  The 
regulations  for  the  Regional  Educational 
Laboratories  and  Research  and 
Development  Centers  Programs  as 
proposed  to  be  codified  in  34  CFR  Parts 
706  and  708.  Applications  will  be 
accepted  based  on  the  notice  of 
proposed  rulemaking  published  in  the 
Federal  Register  on  March  22. 1988  (53 
FR  9408).  If  any  substantive  changes  are 
made  in  the  final  regulations  for  these 
programs,  applicants  will  be  given  an 
opportunity  to  revise  or  resimibit  their 
applications,  (b)  The  Notice  of  Proposed 
Biennial  Research  Priorities  published  in 
the  Federal  Register  on  November  20, 
1987  (52  FR  44625).  Applications  will  be 
accepted  based  on  the  Notice  of 
Proposed  Biennial  Research  Priorities.  If 
any  substantive  changes  affecting  the 
priority  chosen  for  this  competition  are 
made  in  the  final  biennial  research 
priorities,  applicants  will  be  given  an 
opportunity  to  revise  or  resumbit  their 
applications,  (c)  The  Education 
Department  General  Administrative 
Regulations,  34  CFR  Parts  74.  75,  77.  and 
7a 

Priorities:  The  Secretary  has  chosen 
from  the  notice  of  proposed  biennial 
research  priorities  published  in  the 
Federal  Register  on  November  20, 1987 
(52  FR  44625)  the  following  as  an 
absolute  priority:  improvement  of 
educational  outcomes  for  students-at- 
risk,  including  identifying  what  makes 
some  schools  and  certain  educational 
strategies  successful  in  lowering  dropout 
rates  and  raising  achievement  levels  of 
those  students  having  the  greatest 
difficulty  in  terms  of  learning  and 
motivation. 

Within  this  absolute  priority,  the 
■  Secretary  particularly  invites 
applications  emphasizing  the  study  of 
effective  schooling  of  disadvantaged 
students  in  public  and  private  schools. 
However,  apphcations  that  meet  this 
invitational  priority  will  not  receive  an 
absolute  or  competitive  advantage  over 
applications  within  the  absolute  priority 
that  do  not  meet  this  invitational 
priority. 

Weighting  for  Selection  Criteria:  The 
proposed  program  regulations  at  34  CFR 
706.20(e)  authorize  the  Secretary  to 
distribute  an  additional  10  points  among 


the  criteria  described  in  the  regulations 
at  34  CFR  708.11  to  bring  the  total  to  a 
maximum  of  100  points.  The  Secretary 
will  distribute  the  reserved  10  points  as 
follows:  5  additional  points  to  the 
criterion  at  f  706.11(a]  (Mission  and 
strategy),  bringing  the  total  for  this 
criterion  to  20  points:  and  5  additional 
points  to  the  criterion  at  {  708.11(d] 
(Technical  soundness),  bringing  Uie  total 
for  this  criterion  to  25  points. 

For  Applications  or  Information 
Contact  Dr.  John  Ralph,  Office  of 
Research.  Office  of  Educational 
Research  and  Improvement  U.S. 
Department  of  Education,  Room  617,  555 
New  Jersey  Avenue,  N.W.,  Washington. 
DC  20208-1606.  Telephone  Number  (202) 
357-6223.  There  will  be  a  briefing  for 
prospective  applicants  on  June  13, 1988 
from  1:00  p.m.  to  4:30  p.m.  in  Room  326. 
555  New  Jersey  Avenue,  NW., 
Washington.  DC  20208. 

Program  Authority:  20  U.S.C.  1221e. 

Dated:  May  S,  1988. 
Clieatar  E.  Finn.  Jr.. 

Assistant  Secretary  for  Educational  Research 

and  Improvement. 

[FR  Doc.  88-10428  Filed  5-9-88;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Floodplain/Wetland  Statement  of 
Rndlngs;  University  of  Souttt  Carolina 
John  E.  Swearlngen  Center  for 
Engineering  Pttase  II  Project 

action:  Floodplain/Wetland  Statement 
of  Findings. 

summary:  The  U.S.  Department  of 
Energy  (DOE),  has  prepared  a 
floodplain/wetland  assessment  for  the 
proposed  University  of  South  Carolina 
John  E.  Swearingen  Center  for 
Engineering  Phase  n  Project  pursuant  to 
10  CFR  1022.18.  A  portion  of  the 
proposed  action  will  take  place  within 
the  Rocky  Branch  River  100  year 
floodplain.  Following  pubhcation  of  a 
notice  of  floodplain  involvement  (53  FR 
13437).  DOE  completed  a  floodplain/ 
wetland  assessment.  The  proposed 
action  was  identified,  environmental 
impacts  examined,  and  mitigative 
measures  identified.  DOE  has 
determined  that  there  are  no  practicable 
alternatives  to  the  proposed  action  and 
that  it  has  been  designed  to  minimize 
potential  harm  to  and  within  the 
floodplain. 

SUPPLEMENTARY  INFORMATION:  A 

portion  of  the  proposed  site  is  affected 
by  the  Rocky  Branch  River  100  year 
floodplain.  According  to  Executive 
Order  11988  (Floodplain  Management. 
May  24. 1977),  Federal  agencies  "shall 
consider  alternatives  to  avoid  adverse 
effects  and  incompatible  development  in 
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the  floodplain."  If  there  is  no 
"practicable  alternative"  to  locating  a 
project  in  a  floodplain,  an  agency  is  to 
"design  or  modify  its  action  in  order  to 
minimize  potential  harm  to  or  within  the 
floodplain."  Natural  and  beneficial 
floodplain  values  to  be  protected 
include  natural  moderation  of  floods, 
water  quality  maintenance,  groundwater 
recharge,  support  of  living  resources 
(marshes,  fish,  and  wildlife),  cultural 
richness  (archaeological,  historical, 
recreational,  scientific),  and  agricultural, 
aquacultural.  and  forestry  productipn. 

The  construction  effects  of  this  project 
on  the  100  year  floodplain  will  be  minor 
and  short-term.  First  of  all,  the 
construction  site  consists  of  a  previously 
disturbed,  urban  landscape.  No 
threatened  or  endangered  species, 
critical  habitats,  or  cultural  resources 
exist  on  or  near  the  affected  area. 
During  the  construction,  silt  control 
practices  will  minimize  erosion  of  soil 
and  control  of  soil  runoff  into  city 
streets,  storm  sewers,  and  the  Rocky 
Branch  River.  Secondly,  the  footprint  of 
the  proposed  construction  would  follow 
the  footprint  of  the  existing  structure 
allowing  the  floodplain  to  be  unaffected. 
Therefore,  the  project  will  not  negatively 
affect  the  natural  and  beneficial 
floodplain  values  listed  above. 

Mitigation 

Mitigative  measures  to  reduce  the 
risks  of  adverse  consequences  during 
construction  and  future  adverse 
environmental  consequences  will  be 
those  recommended  in  the  FEMA 
Document  National  Flood  Insurance 
Program  and  Related  Regulations  44 
CFR  Ch.  1  (10-1-85  Edition).  Paragraph 
60.32(d).  The  affected  portions  of  the 
complex  will  utilize  certified 
"floodproof  construction  to  a  minimum 
elevation  of  one  foot  above  the  100  year 
flood  elevation  (as  outlined  in  the  Flood 
Insurance  Rate  Map).  Construction  will 
utilize  floodproofing  techniques  as 
outlined  in  Floodproofing  Non- 
residential Structures,  FEMA  102.  May 
1986.  Construction  configuration  will  not 
result  in  any  increase  in  flood  levels 
within  the  community  during  the 
occiurence  of  the  base  flood  discharge 
(44  CFR  Ch.  1  (10-1-65  edition)). 

Alternatives:  Since  the  purpose  of  the 
project  is  to  replace  an  existing  wing  of 
a  building,  there  are  no  alternative 
locations  for  the  proposed  project. 
Therefore,  the  only  alternative  would  be 
the  no  action  alternative.  The  no  action 
alternative  is  unacceptable  in  this  case 
because  the  existing  buildings,  in  their 
t>resent  state,  are  unsafe,  congested,  and 
unsuitable  for  state-of-the-art 
mechanical  and  civil  engineering 
research  and  instructional  activities. 


Benefits  derived  from  the  proposed 
action  have  been  determined  to 
outweigh  the  potential  environmental 
impacts.  As  a  result  of  its  review  of  the 
environmental  impacts,  DOE  has 
determined  there  is  no  practicable 
alternative  to  the  proposed  action  in  the 
floodplain  and  that  the  proposed  action 
has  been  designed  to  minimize  harm  to 
and  within  the  floodplain. 

A  copy  of  the  floodplain  assessment  is 
available  from  Linda  Freeman, 
Environment,  Safety,  and  Health 
Division.  U.S.  t)epartment  of  Energy. 
9800  S.  Cass  Avenue.  Argonne,  Illinois 
60439,  (312)  972-2240. 

Hilary  |.  Rauch. 

Manager. 

[FR  Doc.  88-10322  Filed  5-«-88:  8:45  am) 
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Federal  Energy  Regulatory 
Commission  ^ 

[Docket  No*.  EL88-20-000,  et  aL] 

Kentucicy  Utilities  Co.,  et  aU  Electric 
Rate,  SnuiH  Power  Production,  and 
Interloclcing  Directorate  Filings 

May  5, 1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Kentucky  Utilities  Company 

[Docket  No.  EL8&-2O-O00J 

Take  notice  that  on  May  2. 1988, 
Kentucky  Utilities  Company  (Company) 
tendered  for  filing  a  request  for  a 
declaratory  order  or  for  waiver  from  the 
fuel  clause  regulations  allowing  it  to 
recover,  over  time,  ^14.5  million  in 
payment  of  release  firom  a  coal  supply 
agreement.  The  $14.5  million  on  a 
jurisdictional  basis  is  represented  by 
$2.25  million  being  FERC  wholesale 
jurisdiction  and  $12.25  million  Kentucky 
retail  jurisdiction.  Company  states  that 
purchase  of  coal  from  the  open  market  is 
now  less  expensive  and  a  coal  cost  net 
savings  determined  to  be  approximately 
$12.9  million  v«rill  result  to  the  customers. 
A  request  for  waiver  of  prior  notice  with 
the  effective  date  of  the  accounting 
month  of  May,  1988  was  included. 

Comment  date:  May  19. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Snow  Mountain  Pine  Company 

[Docket  No.  EL88-23-000] 

Take  notice  that  on  May  2, 1988,  Snow 
Mountain  Pine  Company  (Snow 
Mountain)  tendered  for  filing,  pursuant 
to  Section  210(h)  of  the  Public  Utility 
Regulatory  Policies  Act  (PURPA),  16 


U.S.C.  824a-3(h).  a  petition  to  the 
Commission  to  enforce  the  requirements 
of  section  210(f)  of  PURPA.  16  U.S.C. 
824a.-3(f)  and  18  CFR  Part  292  against 
the  Oregon  Public  Utility  Commission. 

Snow  Mountain  alleges  that  the 
Oregon  Public  Utility  Commission 
(OPUC)  is  not  implementing  and  has  not 
implemented  the  requirements  of  section 
210  of  PURPA  and  18  CFR  Part  292. 
Snow  Mountain  states  that  on  February 
8. 1988,  by  Order  No.  88-153  the  OPUC 
failed  to  implement  the  aforesaid  satute 
and  rules  in  that  the  OPUC  ordered  that 
avoided  cost  data,  which  was  filed  in 
accordance  with  federal  law,  not  be 
used  to  establish  avoided  costs  to  be 
paid  for  purchases  from  a  qualifying 
facility  when  such  utility  purchases  are 
involuntary. 

Comment  date:  June  1. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Edison  Sault  Electric  Company 

[Docket  No.  EC8&-18-000J 

Take  notice  that  on  April  29, 1988, 
Edison  Sault  Electric  Company  (Edison 
Sault)  tendered  for  filing  an  application 
for  an  order  granting  any  authorization 
needed  to  permit  a  planned  corporate 
reorganization. 

Edison  Sault  conducts  an  electric 
generation,  transmission  and 
distribution  business  in  the  State  of 
Michigan.  Under  the  proposed  corporate 
reorganization.  Edison  Sault  would 
become  a  wholly  owned  subsidiary  of  a 
new  company  which  was  recently 
formed  for  the  purpose  of  becoming  the 
parent  of  Edison  Sault. 

Edison  Sault  states  that  the  proposed 
corporate  reorganization  is  consistent 
with  the  public  interest 

Comment  date:  May  19, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Edison  Sault  Electric  Company 

[Docket  No.  ES88-3&-000] 

Take  notice  that  on  April  28, 1988, 
Edison  Sault  Electric  Company 
(Applicant)  filed  an  application  seeking 
authority  pursuant  to  section  204  of  the 
Federal  Power  Act  to  issue  up  to 
$10,000,000  principal  amount  of  short- 
term  debt  on  or  before  December  31, 
1989,  with  final  maturity  no  later  than 
December  31, 1990. 

Comment  date:  May  27, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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5.  Pennsylvania  Powar  ft  Li^t  Company 

[Docket  No.  ER88-172-001] 

Take  notice  that  on  April  27, 1968, 
Pennsylvania  Power  ft  l^t  Company 
tendered  for  Hling  a  compliance  report. 

Comment  date:  May  19, 1988,  in 
accordance  with  Standard  Paragrapb  E 
at  the  end  of  this  notice. 

6.  UtiliCorp  United  Inc  d/b/a.  Missouti 
Public  Service 

[Docket  No.  ER88-371-000]  ' 

Take  notice  that  on  April  28, 1988, 
UtiliCorp  United  Inc.  d/b/a  Missouri 
Public  Service  tendered  for  filing  a 
proposed  change  in  its  FERC  Electric 
Service  Tarifis  for  wholesale  firm  power 
service  to  supersede  and  replace  the 
contract  rate  schedule  presently  in  effect 
and  on  file  with  the  Commission  which 
relates  to  the  City  of  Liberal  located  in 
the  State  of  Missouri.  The  fMvposed 
contract  would  supersede  and  replace 
Supplement  No.  2  to  FPC  Rate  Schedule 
Number  36.  The  proposed  contract 
reflects  a  diange  in  contract  capacity 
and  a  change  in  the  expiration  date  of 
the  contract.  The  new  contract  does  not 
change  anticipated  annual  revenues. 

The  proposed  contract  capacity 
change  is  in  compliance  with  a  request 
received  from  the  City  of  Liberal.  The 
extension  in  the  term  of  the  contract  is 
to  assure  a  long-term  source  of  power  to 
the  City  of  Liberal  and  to  justify  recent 
and  any  additional  expenditures 
required  by  the  Company  to  maintain 
and  improve  the  capacity  of  facilities 
used  to  serve  the  City  of  Liberal. 

Copies  of  the  filing  were  served  upon 
the  City  of  Liberal  whose  contract 
would-be  affected  thereby,  and  upon  the 
Public  Service  Commission  of  Missouri. 
The  rates  and  charges  would  not  be 
affected. 

Comment  date:  May  19, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  The  Montana  Power  Company 
[Docket  No.  ES88-37IM)Q0) 

Take  notice  that  on  April  28, 1988,  The 
Montana  Power  Company  (Montana 
Power)  tendered  for  filing  pursuant  to 
Part  35  of  the  Federal  Energy  Regulatory 
Commission's  Regidations  jmder  the 
Federal  Power  Act  its  proposed  Rate 
Schedule  REC-88,  applicable  for  sales  of 
electricity  by  MPC  for  resale  to  Central 
Montana  Generation  and  Transmission 
Cooperative.  Ina.  (Central  Montana) 
(Rate  Schedule  FPC  No.  39)  and  Bighorn 
County  Electric  Cooperative.  Inc. 
(Bighorn)  (Rate  Schedule  n>C  No.  40). 
This  filing  has  been  served  upon  Bighorn 
and  Central  Montana. 

Montana  Power  states  that  Rate 
Schedule  REC-88  will  provide  it  with  an 


increase  in  revenues  fivm  sales  to  these 
customers  of  $2,678,065  (18%)  during  the 
year  ending  June  30. 1989,  and 
implements  the  third  annual  rate 
increase  pursuant  to  a  Settlement 
Agreement  approved  in  Docket  No. 
ER84-359-000,  31  FERC  f  61.060  (1985). 

Comment  date:  May  19. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Florida  Power  k  Light  Company 

[Docket  No.  ER88-372-000}     . 

Take  notice  that  on  April  29, 1988, 
Florida  Power  ft  Li^t  Company  (FPL) 
tendered  for  filing  as  an  initial  rate 
schedule  a  Special  Short  Term 
Agreement  to  Provide  Capacity  and 
Scheduled  Incremental  Energy  By 
Florida  Power  ft  Light  Company  To 
Florida  Municipal  Power  Agency  During 
Outage  of  Indian  River  Unit  No.  3  and 
Cost  Support  Schedules  C-S,  D.  F-S  and 
G-S  (together  with  Cost  Support 
Schedule  F-S  Supplements)  which 
support  the  rates  for  sales  under  the 
Special  Short  Term  Agreement. 

The  new  rate  schedule  provides  for 
the  sale  of  power  and  eneigy  from  FPL 
to  the  Florida  Municipal  Power  Agency 
for  a  specified  term  commencing  on  May 
1, 1988  and  estimated  to  end  the  earlier 
of:  (1)  The  return  of  Indian  River  Unit 
No.  3  or  (2)  August  31, 1988.  FPL 
respectfully  requests  that  the  proposed 
Special  Short  Term  Agreement  and  Cost 
Support  Schedules  C-S.  D.  F-S  and  G-S 
(together  with  Cost  Support  Schedule  F- 
S  Supplements)  be  made  effective  on 
May  1, 1988.  According  to  FPL,  a  copy  of 
this  filing  was  served  upon  the  Florida 
Municipal  Power  Agency  and  the 
Florida  Public  Service  Commission. 

Comment  date:  May  19, 1988r  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Tampa  Electric  Company 

[Docket  No.  ER88-373-poo] 

Take  notice  that  on  April  29, 1988, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  cost  support 
schledules  showing  changes  in  the 
Committed  Capacity  and  Short-Term 
Power  Transmission  Service  rates  under 
Tampa  Electric's  agreement  to  provide 
quahfying  facility  transmission  service 
for  Royster  Company  (Royster), 
designated  as  Tampa  Electric's  Rate 
Schedule  FERC  No.  28.  Tampa  Electric 
states  that  the  revised  transmission 
service  rates  are  based  on  1987  Form 
No.  1  data,  and  are  developed  by  the 
same  method  that  was  utilized  in  the 
cost  support  schedules  accompanying 
the  initial  filing  of  the  transmission 
service  agreement  and  in  prior  annual 
revisions. 


Tampa  Electric  proposes  that  the 
revised  transmission  service  rates  be 
made  effective  as  of  May  1, 1988,  and 
therefore  requests  waiver  of  the 
Conuiission's  notice  requirements. 

Copies  of  the  filing  bSave  been  served 
upon  Royster  aixl  the  Florida  Public 
Service  Commission. 

Comment  date:  May  19, 1988,  in 
accordance  with  Standard  Pargraph  E  at 
the  end  of  this  notice. 

10.  Gulf  States  Utilities  Company 

[Docket  No.  ER88-374-000] 

Take  notice  that  on  April  29, 1988, 
Gulf  States  Utilities  Company  (GSU) 
tendered  for  filing  proposed  changes  in 
its  Agreement  for  Wholesale  Electric 
Service  to  Municipalities  (Agreement) 
with  the  City  of  Kaplan,  City  of 
Gueydan,  and  Town  of  Erath 
(Customers).  The  rate  schedule  changes 
defer  the  Customers'  obligation  to  pay 
GSU  a  monthly  facilities  charge  set  forth 
in  "Rider  A"  to  the  Agreement  imder 
certain  enumerated  circumstances.  The 
rate  schedule  changes  do  not  constitute 
a  rate  increase.  The  rate  schedule 
changes  were  agreed  to  by  GSU  and  the 
Customers. 

GSU  requests  an  effective  date  of  Jtme 
28, 1988,  for  the  contract  amendments. 
Copies  of  this  filing  were  served  upon 
the  Customers. 

Comment  date:  May  19, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

11.  Mecklenburg  County,  North 
Carolina,  Board  of  Coimty 
Commissioners 

[Docket  No.  QF8»-19fr-000] 

On  April  15, 1968,  Mecklenburg' 
County,  North  Carolina,  Bostrd  of 
County  Commissioners  (Applicant),  of 
720  East  Fourth  Sb«et,  Chariotte,  North 
Carolina  28231  submitted  for  filing  an 
applicaticm  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  9  202.207  of  the 
Commission's  regulations.  An 
amendment  was  filed  on  April  26, 1988. 
No  determination  has  been  made  that' 
the  submittal  constitutes  a  complete 
filing. 

The  small  power  production  facility 
will  be  located  in  Mecklenburg  County, 
North  Carolina.  The  facility  will  consist 
of  two  115  ton  per  day  mass  bum 
combustors  and  associated  steam 
generators  and  an  extraction/ 
condensing  steam  turbine  generator.  The 
maximiHn  electric  power  production 
capacity  will  be  4,015  kilowatts.  The 
primary  energy  source  will  be  biomass 
in  the  form  of  municipal  solid  waste. 
Natural  gas  wiU  be  used  for  start-up  and 
shut-down,  however,  such  fossil  fuel 


usage  will  not  exceed  2.5%  of  the  total 
energy  input  to  the  facility  during  any 
calendar  year  period.  Installation  of  the 
facility  is  scheduled  to  begin  July  1987. 

Comment  date:  June  9, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Indeck  Energy  Services  of  Baldwin, 
Inc. 

(Docket  No.  QPB8-3S0-000] 

On  April  22, 1988,  Indeck  Energy 
Services  of  Baldwin,  Inc.  (Applicant),  of 
1111  S.  Willis  Avenue,  Wheeling,  Illinois 
60090  submitted  for  filing  an  application 
foi  certification  of  a  facility  as  a 
qualifying  small  power  production 
fadlity  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  in  Pleasant  Plain 
Township,  Michigan.  The  facihty  will 
consist  of  a  wood-fired  stoker  type 
steam  generator  and  a  condensing  steam 
turbine  generator.  The  net  electric 
power  production  capacity  will  be  12 
megawatts.  The  primary  energy  source 
will  be  biomass  in  the  form  of  wood 
waste.  The  facility  has  no  planned  usage 
for  natural  gas,  coal,  or  oil.  Construction 
of  the  facility  will  begin  in  July  1989. 

Comment  date:  June  9, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of  . 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 

Lois  D.  Cashffll, 

Acting  Secretary. 

[FR  Doc.  88-10361  Filed  &-B-88: 8:45  am] 
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lOocket  Nos.  QF88-352-000.  et  ■!.] 

Panda  Energy  Corp.,  at  al.;  Elactrtc 
Rata,  Small  Power  Production,  and 
interlocking  Directorate  RHnga 

May  4. 1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Panda  Energy  Corporation 

[Docket  No.  QF88-352-000J 

On  April  25, 1988  Panda  Energy 
Corporation  (Applicant)  of  4100  Spring 
Valley,  Suite  1001,  Dallas.  Texas  75244 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  on  the  grounds  of 
the  Rock-Tenn  Company  in  Dallas, 
Texas.  The  facility  will  consist  of  three 
independent  combustion  turbine- 
generators  and  three  heat  recovery 
steam  generators.  The  primary  energy 
source  of  the  facility  will  be  natural  gas. 
The  useful  thermal  energy  output  of  the 
facility,  in  the  form  of  process  steam, 
will  be  used  in  pulpers  and  dryers  for 
the  manufacture  of  recycled  paper 
board.  The  net  electric  power 
production  capacity  of  the  facility  will 
be  11.046  megawatts. 

Comment  date:  June  9, 1988  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Encogen  Two  Partners,  Ltd. 

(Docket  No.  QF88-344-000J 

On  April  14. 1988,  Encogen  Two 
Partners,  Ltd.  (Applicant),  c/o  Enserch 
Development  Corporation,  "Two  World 
Trade  Center,  New  York,  New  York 
10048-0752,  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  Nestie 
Foods  Corporation  Plant  in  Freehold, 
New  Jersey.  The  facility  will  consist  of 
two  combustion  turbine  generators,  two 
waste  heat  recovery  steam  generators, 
and  an  automatic  extraction  steam 
turbine  generator.  Thermal  energy 
recovered  from  the  facility  will  be  used 
for  food  processing  in  the  plant.  The  net 
electric  power  production  capacity  of 
die  facility  will  be  99,562  KW.  The 
primary  source  of  energy  will  be  natural 
gas.  Construction  of  the  facility  will 
begin  in  the  first  quarter  of  1989. 


Comment  date:  June  9, 1988  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti-eet,  NE..  Washington, 
DC  20426,  in  accordance  witii  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFTl  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fihng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 

[FR  Doc.  88-10362  Filed  &-»-88:  8:45  am] 
BiLUNG  cooc  (rir-oi-M 


(Protect  No.  619-005;  Proiect  No.  619-006] 

Pacific  Gaa  ft  Electric  Co.;  Availability 
of  Environmental  Aaaeaament 

April  27. 1988. 

In  accordance  with  the  National 
Environmental  PoUcy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Conunission's) 
regulations.  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  amendment  of  major 
license  for  the  proposed  Grizzly 
Development  of  the  Bucks  Creek  Project 
No.  619  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
proposed  development.  In  the  EA,  the 
Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
proposed  development  and  has 
concluded  that  approval  of  the  proposed 
development,  with  appropriate 
mitigation  measures,  would  not 
constitute  a  major  federal  action 
significantiy  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  1000,  of  the  Conunission's  office 
at  825  North  Capitol  Street  NE.. 
Washington,  DC  20426. 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  88-10373  Filed  5-9-88:  8:45  am] 
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(Prelect  No.  9730-001] 

Summit  Hydropowen  Surrender  of 
Preliminary  Permit 

May  4. 1988. 

Take  notice  that  Summit  Hydropower, 
Permittee  for  the  proposed  Whitman 
River  Water  Power  Project  No.  9730,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  permit  was  issued  on 
April  18, 1966,  and  would  have  expired 
March  31, 1989.  The  project  would  have 
been  located  on  the  Whi.tman  River  in 
Worcester  County,  Massachusetts.  The 
Permittee  cites  that  the  proposed  project 
is  not  economically  feasible  as  the  basis 
for  the  surrender  request. 


The  Permittee  filed  the  request  on 
March  31, 1988,  and  the  preliminary 
permit  for  Project  No.  9730  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shidl  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4.  may  be  filed  on 
the  next  business  day. 

Loia  D.  CaiheU, 

'Acting  Secretary. 

[FR  Doc.  88-10374  Filed  5-0-88;  8:45  am] 
BttJJNG  CODE  f717-et-4l 


[ProiMt  Na  0175-001;  Projwt  No.  2756- 
000) 

Rivers  Electric  Co,  hfic,  ItM  Burlington 
Electric  Light  Department  &  Winoosid 
One  Partnership;  Avalability  of 
Environmental  Assessment  and 
Finding  of  No  Significant  hnpact 

May  8.  ige& 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the 
Office  of  Hydropower  Licensing,  Federal 
Energy  Regulatory  Commission 
(Conunission),  has  reviewed  the 
applications  for  major  and  minor 
licenses  listed  below  and  has  assessed 
the  environmental  impacts  of  the 
proposed  developments. 


Licenses 

Proioct 

Proiocl  nanw 

Slai* 

Water  body 

Neareai  town  or  county 

9175-001 
2756.000 

1 

NY 
VT 

Rondoot  Creek 

Winooski  FWer          .   

tOr^yalw.  .  ■   .   .—...... 

Winooaki 

Rivers  Electric  Ca.  Inc. 

Burtingion  Eledric  U  Oapl  S  Winooaki  One 
Partnarshipi 

Environmental  Assessments  (EA  s) 
were  prepared  for  the  above-proposed 
projects.  Based  on  independent  analyses 
of  the  above  actions  as  set  forth  in  the 
EA's,  the  Commission's  staff  concludes 
that  these  projects  would  not  have 
significant  effects  on  the  quality  of  the 
human  environment.  Therefore, ' 
environmental  impact  statements-for 
these  projects  will  not  be  prepared. 
Copies  of  the  EA's  are  available  for 
review  in  the  Commission's  Public 
Reference  Room.  Room  1000,  825  N, 
Capitol  Street  NE..  Washington.  DC 
20426. 

Lois  D.  CaafaeU,  | 

Acting  Secretary.  \ 

[FR  Doc.  88-10375  Filed  5-9-88;  8:45  am]{ 
MUMQ  CODE  •rn-at-a  I 


[Docket  No.  RPS8-126-000] 


Colorado  Interstate  Gas  Co^  Filing  of 
Compliance  Purchased  Gas 
Adiustment  Clause  Provision  Pursuant 
to  Order  Nos.  483  and  483-A 


May  4. 1988. 

Take  notice  that  Colorado  Interstate 
Gas  Company  (CIG)  on  April  29, 1988, 
tendered  for  filing  proposed  changes  to 


its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  to  implement  the  provisions  of 
Order  Nos.  483  and  483-A.  The  tariff 
sheets  listed  in  Appendix  A  to  the  filing 
are  to  be  effective  June  1, 1988. 

CIG  states  that  such  tariff  sheets 
revise  its  existing  PGA  Clause  where 
required  to  implement  the  provisions  of 
Order  Nos.  483  and  483-A. 

CIG  further  states  that  on  April  12. 
1988,  the  Commission  issued  an  order  in 
Docket  No.  RP88-44-000  granting  CIG's 
request  for  waiver  of  the  transitional 
May  1, 1988  PGA  filing  and  CIG's 
regular  June  1, 1988  quarteriy  PGA  filing 
under  Order  Nos.  483  and  483-A.  Thus, 
CIG  states  it  has  reflected  no  change  in 
currently  effective  rates  on  Thirty- 
Fourth  Revised  Sheet  Nos.  7  and  8,  but 
has  conformed  its  Statement  of  Rates 
effective  January  1, 1988  to  the  new 
format  specified  in  {  154.305(a)(1)  of  the 
Commission's  Regulations  implementing 
Order  483. 

Copies  of  the  filing  have  been  served 
upon  CIG's  jurisdictional  customers  and 
other  interested  persons,  including 
public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  sections 


211  and  214  qf  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  11. 1988.  Protests  will  b6 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubbc 
inspection. 

LoisD.CaalMll. 

Acting  Secretary. 

[FR  Doc.  88-10383  Filed  5-»-«8;  8:45  an] 

BHJJNQ  CODE  a717-ai-« 


[Docket  Na  TA8S-4-33-000] 

El  Paso  Natural  Gas  Co^-  Proposed 
Changea  in  FERS  Gas  Tariff 

May  4. 1988. 

Take  notice  that  El  Paso  Natural  Gas 
Company  ("El  Paso"),  on  April  29. 1988, 
tendered  for  fihng  proposed  changes  in 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  Original  Volume  No.  1-A. 
Third  Revised  Volume  No.  2  and 
Original  Volume  No.  2A.  The  proposed 
changes  would  decrease  rates  for 


jurisdictional  gas  service  rendered 
under  rate  schedules  affected  by  and 
subject  to  Section  19.  Purdiased  Gas 
Cost  Adjustment  Provision  ("PGA"),  of 
the  General  Terms  and  Conditions  in  El 
Paso's  First  Revised  Volume  No.  1 
Tariff. 

El  Paso  states  that  by  Order  No.  483. 
et  seq..  issued  at  Docket  No.  RM86-14- 

000,  the  Federal  Energy  Regulatory 
Commission  ("Commission")  amended 
its  regulations  governing  the  procedures 
by  which  a  pipeline  company,  using  the 
PGA  clause  option,  may  pass  through 
changes  in  the  cost  of  purchased  gas  to 
its  jurisdicational  customers.  Among 
other  things,  the  amended  Regulations 
require  companies  to  make 
comprehensive  annual  filings,  comprised 
of  a  Surcharge  Adjustment,  and  a 
projected  gas  costs  or  "Current 
Adjustment"  which  is  to  be  updated  on 

a  quarterly  basis.  El  Paso's  annual 
filings  are  to  be  effective  each  July  1. 
with  quarterly  adjustments  on  October 

1,  January  1  and  April  1.  El  Paso  states 
that  the  tendered  tariff  sheets,  submitted 
in  compliance  with  the  Commission's 
Regulations,  provide  for  a  decrease 
attributable  to  the  PGA  of  $0.3989  per 
dth  in  El  Paso's  currently  effective  rates. 

El  Paso  requested  that  the 
Cbmmission  grant  such  waiver  of  its 
applicable  rules  and  regulations  as  may 
be  necessary  to  permit  the  tendered 
tariff  sheets  to  become  effective  July  1, 
1988,  as  provided  for  in  the 
Commission's  Regulations. 

Copies  of  the  fiUng  were  served  upon 
El  Paso's  interstate  pipeline  system 
sales  customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  «vith  SS  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  11. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the.  proceeding, 
any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  Public  Reference 
Room. 

Loia  D.  CasheD, 
Acting  Secretary. 
[FR  Doc.  88-10364  Filed  5-9-88:  8:45  am] 

BtLUNQ  COOC  S717-01-M 


[Docket  Nos.  RPOt-121-000  and  TQOO-1- 
26-000] 

Natural  Qaa  PIpeHne  Co.  of  America; 
Ctianges  In  Rates 

May  4, 1968. 

Take  notice  that  on  April  29. 1988, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  (Tariff)  the  tariff 
sheets  listed  on  attached  Appendix  A  to 
be  effective  June  1. 1988. 

Natural  states  the  purpose  of  the  filing 
is  to  implement  a  revised  Section  18 
Purchased  Gas  Cost  Adjustment  (PGA) 
of  the  General  Terms  and  Conditions  of 
its  Tariff.  The  revised  Procedures 
incorporate  SS  154.301  throu;^  154.310 
of  the  Commission's  Regulations.  The 
filing  also  reflects  Natural's  regular 
Quarterly  Adjustment  under  the  revised 
procedures. 

Natural  states  that  the  overall  effect 
of  the  Quarterly  adjustments  when 
compared  to  its  last  semi-annual  PGA 
filing  effective  March  1, 1988,  is  an 
increase  in  the  DMQ-1  demand  rate  of 
$0.47  and  decreases  in  the  DMQ-1 
entitlement  and  commodity  rates  of 
$(.0211)  and  (31.e6)t.  respectively.  The 
annual  effect  of  these  rate  changes  is  a 
net  decrease  of  $(81.3)  million. 

A  copy  of  the  filing  is  being  mailed  to 
Natural's  jurisdictional  sales  customers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  of 
§S  385.214  and  385.211.  All  such  motions 
or  protests  must  be  filed  on  or  before 
May  11, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection. 
Lois  0.  CaaheU. 
Acting  Secretary. 

Appendix  A 

Seventy-fourth  Revised  Sheet  No.  5 
Thirty-ninth  Revised  Sheet  No.  5A 
Ninth  Revised  Sheet  No.  116 
Sixth  Revised  Sheet  No.  117 
Ninth  Revised  Sheet  No.  118 
Fifteenth  Revised  Sheet  No.  119 
Thirteenth  Revised  Sheet  No.  120 
Thirteenth  Revised  Sheet  No.  120A 
Tenth  Revised  Sheet  No.  121 
Third  Revised  Sheet  No.  121A 


Second  Revised  ^eet  No.  121B 
Second  Revised  Sheet  No.  121C 
Second  Revised  Sheet  No.  121D 
Original  Sheet  No.  121E 
Original  Sheet  No.  121F 

[FR  Doc.  88-10365  Filed  5-«-68: 8:45  am] 
BiuiNO  COOC  ariT-ei-M 


[Docket  No.  TMSO-I-SO-OOO] 

Norttiem  Natural  Gas  Co.  Alaskan 
Natural  Gas  Transportation  System 
(ANGTS);  Semi-Annual  Rate 
Adjustment 

May  4, 1988. 

Take  notice  that  on  April  29, 1988, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission]  its  regularly  scheduled 
semi-annual  ANGTS  rate  adjustment, 
including  the  following  tariff  sheets,  to 
be  effective  July  1, 1988  pursuant  to 
Northern's  F£Jl.C  Gas  Tariff: 

Third  Revised  Volume  No.  1 

Forty-Seventh  Revised  Sheet  No.  4a 
Fifty-Seventh  Revised  Sheet  No.  4b 
Twenty-Fifth  Revised  Sheet  No.  4b.l 
Fourth  Revised  Sheet  No.  4g.2 

Original  Volume  No.  2 

Sixty-Fourtii  Revised  Sheet  No.  Ic 

In  this  filing,  it  is  stated  that  Northern 
Border  Pipeline's  estimated 
transportation  costs  for  Northern 
Natural  for  1988  have  increased  causing 
an  increase  in  Northern's  rates. 
Therefore,  Northern  is  required  to 
change  its  rates  pursuant  to  paragraph 
21.4  of  its  F.EJLC.  Gas  Tariff,  Third 
Revised  Volume  No.  1  and  Paragraph  4.4 
of  its  F.E.R.C.  Gas  Tariff,  Original 
Volume  No.  2. 

The  Company  states  that  copies  of  the 
filing  have  been  mailed  to  each  of  its 
Gas  Utility  customers  and  to  interested 
State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  365.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  11, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
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of  this  Rling  are  on  file  with  the      I 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 

[FR  Doc.  88-10366  Filed  5-9-88;  8:45  am 

aiLUNG  COOC  •717-OtWti 


[Dockat  Nos.  RP89-117-000  and  T088-1- 
59-000] 


Northern  Natural  Gas  Co^  Proposed 
Changes  in  FERC  Gas  Tariff 

May  4, 1988. 

Take  notice  that  Northern  Naturafl 
Gas  Company,  Division  of  Enron  Corp. 
(Northern),  on  April  29, 1988,  tendered 
for  filing  changes  in  its  F.E.R.C.  Gai 
Tariff.  Third  Revised  Volume  No.  1 
(Volume  No.  1  Tariff]  and  Original 
Volume  No.  2  (Volume  No.  2  Tariff), 

Northern  is  filing  the  revised  tariff 
sheets  to  conform  to  the  requirements  of 
Commission  Order  Nos.  483  and  483-A. 
Northern  is  establishing  a  base  average 
gas  purchase  rate  of  $2.2480  per  MMBtu 
and  a  surcharge  adjustment  rate  of 
$.0102  per  MMBtu.  Northern  further 
intends  to  use  its  Flexible  PGA  to  reflect 
the  current  maricet  conditions  on  June  1, 
1988  as  necessary.  Northern  does  not 
propose  any  changes  to  its  Dl  or  D2 
demand  rates  in  this  filing. 

Copies  of  the  filing  were  served  upon 
the  company's  jurisdictional  sales 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  §S  385.214 
and  385.211  of  the  Commission's  Rule 
and  Regulatir>ns.  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  11, 1988.  Protests  will  be  I 

considered  by  the  Commission  in     ' ' 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conmxission  and  are  available  for  public 
inspection  in  the  Pubhc  Reference 
Room. 

LoisaCadMll. 

Acting  Secretary. 

(FR  Doc.  88-10367  Filed  5-9-88;  8:45  am] 


[Docket  No.  RP88-63-002] 

Northwest  Pipeline  Corp^  Change  In 
FERC  Gas  Tariff 

May  4, 1988. 

Take  notice  that  on  April  28, 1988. 
Northwest  Pipeline  Corporation 
("Northwest")  in  comphance  with  the 
order  issued  by  the  Federal  Energy 
Regulatory  Commission  ("Commission") 
on  March  25, 1988  in  Docket  No.  Rl^8- 
63,  submitted  the  following  tariff  sheets 
to  be  a  part  of  its  FERC  Gas  Tariff: 

First  Revised  Volume  No.  1 

Substitute  First  Revised  Sheet  No.  119 
Original  Volume  No.  1-A 

Substitute  First  Amended  FirstRevised 

Sheet  No.  342 
Substitute  Original  Sheet  No.  414-B 
Substitute  Second  Revised  Sheet  No.  415 
Substitute  First  Revised  Sheet  No.  418 

Northwest  states  the  purpose  of  this 
filing  is  to  revise  the  above  listed  tariff 
sheets  to  comply  with  the  following 
conditions  set  forth  in  the  March  25, 
1988  order,  and  to  otherwise  conform  its 
tariff  to  the  Commission's  January  19. 
1988  order  in  Docket  No.  CP8ft-578-000. 

(A)  All  tendered  tariff  sheets  will  be 
effective  as  of  February  10. 1988. 
Northwest  will  refund  all  excess 
revenues  collected  for  the  period 
beginning  February  10, 1988  to  the  date 
it  reflects  the  lower  sales  rate  in  its 
customer's  bills. 

(B)  Any  language  relating  to  capacity 
brokering  has  been  deleted. 

(C)  Rate  Schedule  1-7  has  been 
revised  to  indicate  Northwest  will  offer 
alternate  receipt  points  if  capacity  for 
firm  transportation  is  not  available  at 
the  receipt  and  deUvery  points 
requested. 

(D)  A  take-or-pay  affidavit  will  not  be 
required  as  part  of  a  shipper's 
transportation  request;  such  affidavit 
will  only  be  required  at  the  time  the 
contract  is  executed. 

(E)  Northwest  has  added  operating 
conditions  for  storage  service. 

(F)  Northwest  shall  bill  all  shippers  on 
the  basis  of  actual  volumes  dehvered. 

A  copy  of  this  filing  is  being  served  on 
all  parties  of  record  in  this  Docket  and 
on  all  jurisdictional  customers  and 
affected  state  commissions. 

Any  persons  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC.  20426.  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  May  11, 1988.  Protests  will  be 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  Commission 
and  are  available  for  public  inspection. 
LoitCasheU. 
Acting  Secretary. 

(FR  Foe.  88-10368  Filed  5-9-68;  8:45  am] 
HLLMQ  COOC  triT-OI-M 


Docket  No*.  RP8«-1 14-000  and  T0«S-1-18- 
000] 

Texas  Gas  Transmission  Corp^ 
Proposed  Changes  In  FERC  Gas  Tariff 

May  4, 1988. 

Take  notice  that  Texas  Gas 
Transmission  Corporation  (Texas  Gas), 
on  April  29. 1988.  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff.  Original  Volume  No.  1: 
Second  Substitute  Eleventh  Revised 

Sheet  No.  10 
Second  Substitute  Eleventh  Revised 

Sheet  No.  lOA 
First  Revised  Sheet  No.  106 
Second  Revised  Sheet  No.  107 
Substitute  First  Revised  Sheet  No.  108 
Substitute  First  Revised  Sheet  No.  109 
Substitute  First  Revised  Sheet  No.  110 
Second  Revised  Sheet  No.  Ill 
Third  Revised  Sheet  No.  112 
Fourth  Revised  Sheet  No.  113 
Original  Sheet  No.  113A 
Original  Sheet  No.  113B 
Original  Sheet  No.  113C 
Original  Sheet  No.  113D 
Second  Revised  Sheet  No.  114 

Second  Substitute  Eleventh  Revised 
Sheet  Nos.  10  and  lOA  are  being  filed  to 
reflect  changes  in  purchased  gas  costs 
pursuant  to  the  revised  Purchased  Gas 
Cost  Adjustment  clause  of  Texas  Gas's 
FERC  Gas  Tariff.  The  remaining  sheets 
are  being  filed  to  reflect  revisions  to 
Texas  Gas's  Purchased  Gas  Cost 
Adjustment  clause  to  conform  to  FERC 
Order  Nos.  463  and  4d3-A,  issued 
November  10, 1987.  and  March  2. 1988, 
respectively,  codified  in  SS  154.301 
through  154.310  of  the  Commission's 
Regulations.  The  sheets  are  proposed  to 
be  effective  June  1, 1988. 

Copies  of  the  filing  were  served  upon 
Texas  Gas's  jurisdictional  customers 
and  interested  state  conunissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intevene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  S§  385.214 
and  385.211  of  the  Commission's  Rules 


and  Regulations.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  All  such  protests  or  motions 
should  be  filed  on  or  before  May  11. 
1988. 

Lots  D.  Cashell 
Acting  Secretary. 

[FR  Doc.88-10369  Filed  5-9-88:  8:45  am] 
BILUNG  COOe  STIT-OI-H 


[Docket  Na  RPt7-24-0021  ' 

U-T  Offshore  System;  Proposed 
Changes  in  FERC  Gas  Tariff 

May  4. 1988. 

Take  notice  that  on  April  29.  1988, 
U-T  Offshore  System  ("U-TOS") 
tendered  for  filing,  pursuant  to  Section  4 
of  the  Natural  Gas  Act.  the  following 
tariff  sheets  to  its  FERC  Gas  Tariff. 
Original  Volume  No.  1: 

Second  Revised  Sheet  No.  2 
Ninth  Revised  Sheet  No.  4 
Original  Sheet  Nos.  8  through  28;  and,  70 
through  75 

U-TOS  states  that  this  filing  is  made 
in  accordance  with  the  Commission's 
Order  issued  on  April  6, 1988  approving, 
with  modifications,  the  Stipulation  and 
Agreement  filed  by  U-TOS  on  January 
13, 1988,  in  Docket  No.  RP87-24-000.  In 
addition  to  reflecting  the  agreed  upon 
reduction  in  rates,  the  filed  sheets 
establish  an  interruptible  Transporation 
Service  under  Ratfe  Schedule  IT. 

•U-TOS  requests  that  the  above- 
described  tariff  sheets  be  made  effective 
on  May  1. 1988. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  to  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rule  211 
or  Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on,  or  before  May  11, 
1988.  Pretests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 


not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

Lois  D.  Cashell. 

Acting  Secretary. 

[FR  Doc.  88-10370  Filed  S-9-88;  8:45  am] 

BILUNG  COOC  6717-01-M 


[Docket  No.  RPS8-13S-000] 

Valley  Gas  Transmission,  Inc^  Filing  of 
Revised  Tariff  Stieets 

May  4. 1988. 

Take  notice  that  on  April  29. 1988. 
Valley  Gas  Transmission,  Inc.  (Valley), 
9311  San  Pedro  Avenue,  Suite  1200,  P.O. 
Box  795099,  San  Antonio.  TX  7827ft- 
5099,  tendered  for  filing  and  acceptance 
the  following  tariff  sheets  as  part  of  its 
FERC  Gas  Tariff. 

Original  Volume  No.  1 

Second  Revised  Sheet  Nos.  177-180 
First  Revised  Sheet  Nos.  180A  and  180B 

Valley  states  that  these  tariff  sheets, 
which  are  proposed  to  become  effective 
on  June  1, 1988,  are  being  filed  as  a 
result  of  the  Commission's  letter  order  of 
April  12, 1988  in  Docket  No.  RP88-79- 
000,  which  directed  Valley  to  implement 
a  revised  PGA  clause  pursuant  to  Order 
No.  483.  Valley  states  that  these  sheets 
comply  with  that  directive.  Valley 
further  states  that  this  filing  has  been 
served  on  all  of  its  jurisdictional 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426.  in  accordance  with  §  §  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  and  385.211).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  11. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Loia  D.  Cashell, 

Acting  Secretary, 

[FR  Doc.  88-10371  Filed  5-9-68;  8:45  am] 

BNJJNa  CODC  •717-01-M 

(Docket  No.  RP8S-130-000] 

Western  Transmission  Corp.; 
Proposed  Changes 

May  4, 1988. 

Take  notice  that  Western 
Transmission  Corporation  (Western)  on 
April  29, 1988,  tendered  for  filing  as  part 
of  its  FPC  Gas  Tariff,  Original  Volume 
No.  1,  the  following  sheet: 

Thirty-first  Revised  Sheet  No.  3-A, 

superseding 
Second  Substitute  Thirtieth  Revised 

Sheet  No.  3-A. 

Western  proposes  no  increase  in  the 
monthly  charges  for  purchased  gas  to 
Colorado  Interstate  Gas  Company 
(CIG),  Western's  sole  jurisdictional 
customer,  in  accordance  with  the 
provisions  of  Section  18  of  the  General 
Terms  and  Conditions  of  Western's  FPC 
Gas  Tariff,  Original  Volume  No.  1. 

The  proposed  effective  date  of  the 
above  tariff  sheet  is  June  1, 1988. 

Copies  of  this  filing  have  been  served 
on  CIG. 

For  reasons  set  forth  in  its  filing. 
Western  also  requests  a  waiver  of  the 
Commission's  new  Purchased  Gas  Cost 
Adjustment  (PGA)  regulations,  as  set 
forth  in  Order  Nos.  483,  et  seq. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  May  11 1988, 
file  with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  conference  or  hearing  therein  must 
file  a  motion  to  intervene  in  accordance 
with  the  Commission's  Rules. 
Lois  Cashell, 
Acting  Secretary. 

[FR  Doc.  88-10372  Filed  5-9-88;  8:45  am] 
BILUNQ  CODE  •717-«t-« 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL  337S-3] 


Science  Advisory  Board,  Steeringi 
Committee  of  tlie  Reeearcti  Strategies 
Sul>committee;  Open  Meeting— May 
16,1968  I 

Under  Pub.  L  92-463,  notice  is  hereby 
given  that  an  emergency  meeting  has 
been  scheduled  of  the  Steering 
Committee  of  the  Research  Strategies 
Subcommittee  of  the  Science  Advisory 
Board.  They  will  meet  from  8:00  a.m.  to 
5:00  p.m.  on  May  16th  at  the  Quality  Inn 
Capitol  Hill,  415  New  Jersey  Avenue, 
Washington,  DC  20001  in  the  Executive 
Conference  Room. 

The  purpose  of  the  meeting  is  to 
enable  top  level  EPA  staff  to  meet  with 
the  Subcommittee  members  to  complete 
their  work  from  the  April  25th  meeting 
to  further  review  the  five  workgroup 
draft  reports  including:  Ecological    ] 
Effects,  Risk  Reduction,  Exposure    ' 
Assessment  Health  Effects  and  Sources, 
Transport  and  Fate. 

The  meeting  is  open  to  the  public.  Any 
member  of  the  public  wishing  to  attend 
should  notify  Dr.  Donald  G.  Barnes, 
Director,  Science  Advisory  Board,  at 
202-382-4126  or  Joanna  Foelhner  by 
May  13, 1988. 

Date:  May  5. 198& 
Dooald  G.  Barnes, 

Director,  Science  Advisory  Board. 

[FR  Doc  8ft-10470  Filed  5-9-88;  8:45  amj 

MUMQ  COOE  6660-$0-« 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION  I 


Agency  Report  Forms  Under  OMB 
Review 


rtimity 


agency:  Equal  Employment  Oppo 
Commission. 

ACTION:  Request  for  comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperworic  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  pubhsh  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  such  a  submission. 
The  proposed  report  form  under  review 
is  listed  below. 

DATE  Comments  must  be  received  on  or 
before  June  24, 1988.  If  you  anticipate 
commenting  on  a  report  form  but  find 
that  time  to  prepare  will  prevent  you 
from  submitting  comments  promptly, 
you  should  advise  the  OMB  Reviewer 


and  Agency  Clearance  Officer  of  your 
intent  as  early  as  possible.- 

AINMESS:  Copies  of  the  proposed  report 
form,  the  request  for  clearance 
(Standard  Form  83],  supporting 
statement,  instructions,  transmittal 
letters,  and  other  documents  submitted 
to  OMB  for  review  may  be  obtained 
from  the  Agency  Clearance  Officer. 
Comments  on  the  item  listed  should  be 
submitted  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 

FOR  niRTHCR  INFORMATION  CONTACT 

EEOC  Agency  Clearance  Officer 
Margaret  P.  Ulmer,  Office  of 
Management,  Room  386,  2401  B  Street, 
NW..  Washington,  DC  20507;  Telephone 
(202)  634-1932. 

OMB  Reviewer  Joseph  Lackey,  Office 
of  Information  and  Regulatory  AHairs, 
Office  of  Management  and  Budget, 
Room  3208,  New  Executive  Office 
Building.  Washington,  DC  20503; 
Telephone  (202)  395-6880. 

Type  of  Request-  Extension  (No 
change). 

Title:  Local  Union  Report  EEO-3. 

Form  Number  EEOC  Form  274. 

Frequency  of  Report  Annually. 

Type  of  Respondent  Business/other 
institutions. 

Standard  Industrial  Classification 
(SIC)  Code:  863. 

Description  of  Affected  Public: 
Referral  Unions  with  100  or  more 
members. 

Responses:  3,000. 

Reporting  Hours:  4,500. 

Federal  Cost:  $21,600. 

Applicable  under  section  3504(h)  of 
Pub.  L  96-511:  Not  applicable. 

Number  of  Forms:  1. 

Abstract-Needs/Uses:  Data  are  used 
to  investigate  charges  of  employment 
discrimination  against  local  unions  and 
apprenticeship  programs.  Data  are 
shared  with  38  State  and  102  local  Fair 
Employment  Practice  Commission 
agencies,  and  other  Federal  agencies. 

For  the  Commission. 
John  Seal, 

Management  Director,  Equal  Employment 
Opportunity  Commission. 
(FR  Doc.  8S-10343  Filed  5-9-«8;  8:45  am] 

aiLUNQ  COOC  WTO-OB-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Applications  for  Consolidated  Hearing; 
Jay  Daugherty  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


AppHcantdiyand 
state 

RteNo. 

Docket 
No. 

BPH-S70811MA 

88-182 

David  Fnntze. 

Oougias  Under, 

_ 

Roger  Potter, 

Kjflcsville.  MO. 

B.  Irvin  Oevia: 

BPH-870615MF 

KiriisviMe,  MO. 

C.  Or.  Irene  Hickman; 

BPH-870615MS 

Kirlisvilte.  MO. 

D.  Northern  Missouri 

BPH-870615MX 

Ctinstian 

Broedcasting,  Inc.; 

KirtcsviNe,  MO. 

2.  Pursuant  to  section  309(e)  of  the 
Commimications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name  above  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant 

1.  Air  Hazard,  D 

2.  Comparative,  A.  B,  C,  D 

3.  Ultimate,  A.  B.  C,  D 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  may  also  be  piu'chased 
from  the  Commission's  duplicating 
contractor,  International  Transcription 
Services,  Inc.,  2100  M  Street  NW., 
Washington.  DC  20037  (Telephone  No. 
(202)  857-3800). 

W.  )an  Gay. 

Assistant  Chief,  Audio  Services,  Division, 

Mass  Media  Bureau. 

(FR  Doc.  88-10312  Filed  S-«-88;  8:45  am] 

MLUNQ  COOC  (TIZ-ei-M 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s]  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 


Washington,  DC  Office  of  the  Federal 
Maritime  CoRunission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  wtiich  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200115. 

Title:  Port  of  Salem  Lease  Agreement. 

Parties: 

City  of  Salem  Municipal  Port 

Authority 
Salem  Marine  Terminal  Corporation 

(Salem) 

Synopsis:  The  proposed  agreement 
provides  that  the  City  shall  lease  to 
Salem  certain  real  property  and 
improvements  situated  in  the 
boundaries  of  the  City  of  Salem  and 
State  of  New  Jersey. 

Agreement  No.:  224-00275ft-004. 

Title:  Port  of  Oakland  Preferential 
Assignment  Agreement 

Parties: 

City  of  Oakland 

American  President  Lines,  Ltd.  (APL) 

Synopsis:  The  proposed  agreement 
amend  the  basic  agreement  to  provide 
for  APL's  payment  to  the  Port  of 
additional  compensation  equal  to  one- 
half  of  certain  facility  improvement 
payments. 

Agreement  No.:  224-002758-004. 

Title:  Port  of  Oakland  Preferential 
Assignment  Agreement. 

Parties: 

City  of  Oakland 

American  President  Lines,  Ltd.  (APL) 

Synopsis:  The  proposed  agreement 
amends  the  basic  agreement  to  provide 
for  APL's  payment  to  the  Port  of 
additional  compensation  equal  to  one- 
half  of  cmiain  improvement  payments. 

Agreement  No.:  224-010946-004. 

Title:  Brazos  River  Navigation  District 
Terminal  Agreement. 

Parties: 

Brazos  River  Harbor  Navigation 
District 

American  Rice.  Inc. 

Synopsis:  The  agreement  amendment 
changes  American  Rice,  Inc.  from  an 
agricultural  cooperative  to  a  publicly- 
held  corporation  and  releases  American 
Rice,  Inc.,  the  agriculttiral  cooperative, 
from  obligations  imder  the  agreement. 


By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking. 

Secretary. 

Dated:  May  5, 198& 
(FR  Doc.  88-10337  Filed  5-e-«8;  8:45  am] 

BIUJNO  CODE  (TSO-OI-lt 


(Petition  No.  4-C8] 

Puget  Sound  Tug  ft  Barge  Co.; 
Application  for  Section  35  Exemption 

Notice  is  hereby  given  that  Puget 
Sound  Tug  &  Barge  Company  ("Puget") 
has  applied  for  an  exemption  pursuant 
to  section  35  of  the  Shipping  Act,  1916. 
46  U.S.C.  app.  833a.  Specifically.  Puget 
seeks  an  order  from  the  Federal 
Maritime  Conunission  exempting  fi^m 
the  tariff  filing  and  rate  regulatory 
requirements  of  sections  2.  3  and  4,  of 
the  Intercbastal  Shipping  Act  of  1933, 46 
U.S.C.  app.  844, 845  and  845a,  and 
sections  16. 17  and  18  of  the  Shipping 
Act,  1916, 46  U.S.C.  app.  815, 816  and 
817,  all  "transportation  service 
performed  by  it  during  1988  and  1989  for 
the  carriage  of  general  cargo  in  non-self- 
propelled  barges  in  tow  of  towing 
vessels  on  approximately  six  one-way 
voyages  annually  from  Seattle, 
Washington  on  the  one  hand  to,  on  the 
other,  the  coast  of  Alaska  above  the 
Arctic  Circle  at  a  point  •  •  *  near  the 
village  of  Kivalina,  via  the  Gulf  of 
Alaska,  the  Bering  Sea,  and  the 
Chuckchi  Sea." 

In  order  for  the  Commission  to  make  a 
thorough  evaluation  of  the  application 
for  exemption,  interested  persons  are 
requested  to  submit  views  or  aigimients 
on  the  application  no  later  than  May  23, 
1988.  Responses  shall  be  directed  to  the 
Secretary,  Federal  Maritime 
Commission,  Washington.  DC  20573- 
0001  in  an  original  and  15  copies. 
Responses  shall  also  be  served  on 
counsel  for  Puget  William  H.  Fort  Esq., 
'Kominers,  Fort  &  Schlefer,  1401  New 
York  Avenue  NW.,  Suite  1200, 
Washington,  DC  20005. 

Copies  of  the  application  are 
available  for  examination  at  the 
Washington,  DC  office  of  the 
Commission.  1100  L  Street  NW.  Room 
11101. 

Joseph  C  PoUdng, 
Secretary. 

(FR  Doc.  88-10338  Filed  5-»-88: 8:45  am] 
BIUJNO  COOE  erso-ei-M 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  under  Review 

May  3. 1988. 

Background 

On  June  15, 1984,  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  imder  the  Paperwork 
Reduction  Act  of  1980.  as  per  5  CFR 
1320.9,  "to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 
1320.9."  Board-approved  collections  of 
information  will  be  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  instrument(s)  will  be 
placed  into  OMB's  public  docket  files. 
The  following  forms,  which  are  being 
handled  imder  this  delegated  authority, 
have  received  initial  Board  approval 
and  are  hereby  published  for  comment. 
At  the  end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  comments  and 
recommendations  recieved,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority. 

DATE:  Comments  must  be  received 
within  fifteen  working  days  of  the  date 
of  publication  in  the  Federal  Register. 

ADDRESS:  Comments,  which  should  refer 
to  the  OMB  Docket  number  (or  Agency 
form  number  in  the  case  of  a  new 
information  collection  that  has  not  yet 
been  assigned  an  OBM  number),  should 
be  addressed  to  Mr.  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets  NW.,  Washington,  DC  20551,  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  a.m.  and  5:15  p.m..  except 
as  provided  in  §  261.6(a)  of  the  Board's 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.6(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Robert  Neal,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Room  3208, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT 
A  copy  of  the  proposed  form,  the  request 
for  clearance  (SF  83),  supporting 
statement,  instructions,  and  other 
documents  that  will  be  placed  into 


BEST  COPY  AVAILABLE 
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OMB's  public  docket  files  oDce      ' 
approved  may  be  requested  from  the 
agency  clearance  officer,  whose  name 
appears  below.  Federal  Reserve  Board 
Clearance  Officer— Nancy  Steele — 
Division  of  Research  and  Statistics. 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington.  DC  »)551 
(202-452-3822) 

Proposal  To  Approve  Under  ONfB 
Delegated  Authmity  the  Extension! 
Without  Revision  of  the  Following ' 
Report 

1.  Report  title:  Quarterly  Report  of  j 
Condition  for  a  New  York  State  I 
Investment  Company  and  its  j 
Domestic  Subsidiaries  I 

Agency  form  number  FR  2a6dA.     I 

OMB  Docket  number  7100-0207. 

Frequency:  Quarterly. 

Reporters:  New  Yoric  State  Investment 
Companies.  l 

Annual  reporting  hours:  864. 

Small  businesses  are  not  a^cted. 

General  Description  of  Report 

This  report  is  authorized  by  Federal 
law  (12  U.S.C.  3106(b)(1)  and  353  et  seq.) 
and  by  state  law  [New  York  State 
Banking  law  513).  Data  fitnn  Schedule  M 
are  given  confidential  treatment  (5 
U.S.C.  552(b)(8)). 

This  report  provides  data  used  by  the 
New  York  State  Banking  Department  for 
supervisory  purposes,  and  by  the 
Federal  Reserve  in  constructing  various 
statistical  series,  including  money  stock, 
bank  credit,  assets  and  liabilities  of 
domestically  chartered  and  foreign 
related  banking  institutions,  oondeposit 
sources  of  funds  for  commercial  banks, 
and  flow  of  funds  accounts. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  3. 1988. 

William  W.  Wiles. 

Secretary  of  the  Board 

(FR  Doc.  88-10287  Filed  5-9-68:  a-45  am] 

8IUJN0  COOK  «21*-«1-ll 
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Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies:  Britton  ft 
Koontz  Capital  Corp. 

The  notificants  listed  below  have 
apphed  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 

The  notices  are  available  for        i 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 


processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  May  25. 1988. 

A.  Federal  Reserve  Bank  of 
Atlanta  (Robert  E.  Heck,  Vice 
President)  104  Marietta  Street  NW„ 
Atlanta.  Georgia  30303: 

1.  Britton  &  Koontz  Capital 
Corporation  Employee  Stock  Ownership 
Stock  Bonus  Plan,  Natchez,  Mississippi; 
to  acquire  an  additional  4.47  percent  of 
the  voting  shares  of  Britton  &  Koontx 
Capital  Corporation,  Natchez, 
Mississippi,  and  thereby  indirectly 
acquire  Britton  ft  Koontz  First  National 
Bank.  Natchez.  Mississippi. 

B.  Federal  Reserve  Baidc  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street  San 
Francisco,  Cahfomia  94105: 

1.  Security  Bank  Holding  Company 
Employee  Stock  Ownership  Trust,  Coos 
Bay,  Oregon:  to  acquire  an  additional  7.6 
percent  of  the  voting  shares  of  Security 
Bank  Holding  Company,  Coos  Bay, 
Oregon,  and  thereby  indirectly  acquire 
Security  Bank.  Coos  Bay.  Oregon. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  4. 1988. 
JaiBM  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  86-10288  Filed  5-9-88;  8:45  am] 
MUNW  cooc  «ne-»i-a 


Canadian  Imperial  Bank  of  Commerca, 
Toronto.  Canada;  ApplicatkNi  To 
Engage  in  Various  Financial  Advisory 
and  Securities  Activities 

Canadian  imperial  Bank  of 
Commerce,  Toronto,  Canada 
("Applicant"),  has  applied,  pursuant  to 
section  4(c)(8]  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8)) 
("BHC  Act")  and  SS  225.23(a)  (2)  and  (3) 
of  the  Board's  Regulation  Y  (12  CFR 
i  225.23(a)  (2)  and  (3)).  to  acquire  Wood 
Gundy  Corp..  New  York,  New  York 
("Company"),  and  thereby  engage  In: 

(1)  Providing  brokerage  and 
investment  advisory  services  to 
institutional  customers  and  Company's 
affiliates  on  a  combined  basis; 

(2)  Providing  advice  in  connection 
with  merger,  acquisition,  divestiture  and 
finanical  transactions,  including  public 
and  private  financings,  loan 
syndications,  interest  rate  swaps, 
interest  rate  caps  and  similar 
transactions  to  affiliated  and 
unaffiliated  financial  and  nonfinancial 
institutions;  and 


(3)  Providing  financial  advice  to  the 
Canadian  federal,  provincial  and 
municipal  governments  and  Aeir  agents, 
such  as  with  respect  to  the  issuance  of 
their  securities  in  the  U.S. 

Applicant  has  also  applied  to  engage 
in  providing  discount  brokerage  services 
together  witii  related  securities  credit 
services  pursuant  to  the  Board's 
Regulation  T  (12  CFR  Part  221)  and 
incidental  activities  such  as  offering 
custodial  accounts  and  cash 
management  services  and  securities 
borrowing  and  lending  for  affiliates  and 
institutional  customers;  providing 
portfolio  investment  advice  and 
research  to  affiliates  and  hratitutional 
customers;  furnishing  general  economic 
information  and  advice,  general 
economic  statistical  forecasting  services 
and  industry  studies  to  affiliates  and 
institutional  customers;  and 
underwriting  and  dealing  in  obligations 
of  the  United  States,  general  obligations 
of  states  and  their  political  subdivisions, 
and  other  obligations  that  state  member 
banks  are  authorized  to  underwrite  and 
deal  in  under  12  U.S.C.  24  and  335 
("bank-eligible  securities").  The  Board 
has  previously  found  these  latter 
activities  to  be  generally  permissible  for 
bank  holding  companies.  12  CFR 
225.25(b)(15).  (4)(iii).  (4)(iv)  and  (16) 
respectively.  Applicant  has  also 
proposed  to  engage  in  futures,  forward 
and  options  contracts  on  bank-eligible 
securities  for  hedging  purposes  in 
accordance  with  12  CFR  225.142. 

The  Board  previonsly  has  determined 
that  the  combined  offering  of  investment 
advice  with  securities  brokerage 
services  to  institutional  customers  from 
the  same  bank  holding  company 
subsidiary  is  a  permissible  nonbanking 
activity  and  does  not  violate  the  Glass- 
Steagall  Act.  National  Westminster 
Bank  PLC,  72  Federal  Reserve  Bulletin 
584  (1986)  ["NatWesf);  and  Bank  of 
Nova  Scotia.  74  Federal  Reserve  Bulletin 
249  (1988).  That  position  has  been 
upheld  by  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  in  its 
affirmance  of  the  Board's  NatWest 
Order.  Securities  Industry  Ass'n  v. 
Board  df  Governors,  821  F.2d  810  (D.C. 
Cir.  1987),  cert  denied.  106  S.  Ct  607 
(1988). 

Applicant  has  applied  to  conduct  its 
brokerage  activity  in  accordance  with 
substantially  all  of  the  limitations 
approved  by  the  Board  in  Bank  of  Nova 
Scotia.  Unlike  Bank  of  Nova  Scotia, 
Applicant  has  proposed  that  Company 
be  permitted  to  exchange  confidential 
information  with  Applicant  and  its  bank 
affiliates  regarding  their  customers  with 
such  customers'  consent.  In  addition. 
Applicant  has  committed  that  Company 


will  not  transmit  advisory  or  research 
recommendations  which  are  not 
generally  available  to  its  customers  to 
the  commercial  lending  department  of 
any  affiliate.  In  Bank  of  Nova  Scotia, 
this  commitment  was  extended  to  all 
advisory  or  research  recommendations. 
In  the  case  of  any  office  established  in  a 
building  in  which  Applicant  or  any 
affiliated  bank  of  AppUcant  also  has 
offices,  only  areas  to  which  the  public 
has  access,  rather  than  all  areas  as  in 
Bank  of  Nova  Scotia,  will  be  separate 
from  the  areas  utilized  by  Applicant  or 
any  affiliated  bank  of  Applicant.  Finally, 
Applicant  has  committed  that  no  officer 
or  employee  of  Company  will  serve  as 
an  officer  or  employee  of  Applicant  or 
any  affiliated  U.S.  bank  of  Applicant 
and  no  director  of  Company  will  also  be 
a  director  of  AppUcant  or  any  affiliated 
U.S.  bank  of  Applicant.  Applicant 
further  conunits  that  no  officer  or 
employee  of  Applicant  that  serves  as  a 
director  of  Company  will  at  the  same 
time  serve  as  an  officer,  employee  or 
director  of  any  "insured  bank" 
subsidiary  of  AppUcant  (as  defined  in 
section  3(h)  of  the  Federal  Deposit 
Insurance  Act)  or  as  an  officer  or 
employee  of  a  U.S.  branch  or  agency  of 
Applicant.  In  Bank  of  Nova  Scotia, 
Applicant  committed  that  Company 
would  not  have  officer  or  director 
interlocks  with  its  U.S.  bank 
subsidiaries,  branches  or  agencies. 

Applicant  has  also  proposed  to 
engage  in  providing  advice  in 
connection  with  financing  transactions 
for  affiliated  and  imaffiliated  financial 
and  nonfinancial  institutions.  The  Board 
has  previously  approved  the  provision 
of  such  advice  to  unaffiliated  financial 
and  nonfinancial  institutions.  Signet 
Banking  Corporation,  73  Federal 
Reserve  Bulletin  59  (1987). 

With  regard  to  Applicant's  proposed 
activity  of  providing  financial  advice  to 
Canadian  federal,  provincial  and 
municipal  governments  and  their  agents, 
the  Board  has  previously  approved 
providing  financial  advice  to  Canadian 
federal,  provincial  and  municipal 
governments.  The  Royal  Bank  of 
Canada.  74  Federal  Reserve  Bulletin  334 
(1988). 

Any  views  or  requests  for  hearing 
sh6uld  be  submitted  in  writing  and 
received  by  William  W.  Wiles. 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551,  not  later  than  May  26, 1988. 
Any  request  for  a  hearing  must,  as 
required  by  S  262.3(e)  of  the  Board's 
Rules  of  Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  in  lieu  of  a 
hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute. 


summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  San 
Francisco. 

Board  of  Covemora  of  the  Federal  Reserve 
System.  May  4. 1988. 
fames  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  88-10291  Filed  5-9-88;  8:45  am) 
BILUNG  COOe  K10-01-M 


E.N.B.  Holding  Co„  Inc,  et  al^ 
Formations  of;  AcqulsitkNis  by;  and 
Mergers  of  Bank  Holding  Cos. 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  May  27, 
1988. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge.  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  E.N.B.  Holding  Company,  Inc., 
EUenville.  New  York;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  EUenville 
National  Bank,  EUenville,  New  York. 
Comments  on  this  application  must  be 
received  by  May  25, 1988. 

B.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Hancock  Bancorp,  Inc.,  HawesviUe, 
Kentucky;  to  acquire  100  percent  of  the 


voting  shares  of  Breckinridge  Bank, 
Cloverport,  Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  4. 1988. 
James  McAfes. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-10288  Fijed  5-9-88;  8:45  am] 
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Heritage  Rnandal  Services; 
Application  to  Engage  de  Novo  in 
Permlsstt>le  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  imder  S  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8]  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  Usted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  tmsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  quesUons  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  27, 1988. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 
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1.  Heritage  Finatwktl  Services,  Bhe 
Island,  Illinois;  to  engage  de  novo 
through  its  subsidiary.  Heritage  Trust 
Company,  Blue  Island,  Illinois,  in  trust 
company  functions  including  those  of  a 
fiduciary,  agency,  or  custodial  nature 
pursuant  to  S  225^(b)(3)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  4. 1988. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  88-10290  Filed  5-9-88;  8:45  art] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  OiseMe  Control 

Vital  and  Health  Statistics  National 
Conwnlttee;  Open  Meeting 


Action:  Notice  of  Meeting. 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463),  notice  is  hereby  given  that  the 
National  Committee  on  Vital  and  Health 
Statistics  established  pursuant  to  42 
U.S.C.  242k,  secUon  306(k)(2)  of  the 
Public  Health  Service  Act,  as  amended, 
announces  the  following  meeting. 

Name:  National  Committee  on  Vital  and 
Health  Statistics. 

Time  and  Date:  l.-flO  p.iiL-4:30  p.m. — June  1. 
1988;  9:00  a.m.-5.-00  pjn.— ^une  2, 1988;  W» 
a.m.-l:30  p.m.— June  3, 1988. 

Place:  Hut)ert  R  Humphrey  Building.  Room 
703A.  200  Independence  Avenue,  SW„.| 
Washington.  DC  20201.  ( 

Status:  Open. 

Purpose:  The  purpose  of  this  meeting  is  for 
the  Committee  to  receive  and  consider 
reports  from  each  of  its  subcommittees  and  to 
address  new  business  as  appropriate. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  and  roster  of 
Committee  members  may  be  obtained  from 
Gail  F.  Fisher.  Ph.D,  Executive  Secretary, 
National  Committee  on  Vital  and  Health 
Statistics,  Room  2-12,  Center  Building.  3700 
East  West  Highway,  Hyattsville,  Maryland 
20782.  telephone  (301)  436-7050. 

Dated:  May  4. 1968. 
ElvinHilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  ControL 

[FR  Doc  86-10319  Filed  5-6-68;  M&  an 
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Health  Resources  and  Services 
Administration 

Program  Annourtcement  for  Nurse 
Practitioner  and  Nurse  Midwifery 
Grants  Section  822(a),  Pul)lc  Health 
Service  Act 

In  Federal  Register  Document  88-6522. 
page  9813,  issue  of  Friday,  March  25. 
1988,  the  incorrect  review  criteria 
appear  on  page  9814.  Column  1.  Review 
Criteria,  Items  1-3. 

Comctioa 

The  following  criteria  will  be  used  in 
the  review  of  appUcations  for  section 
822(a),  PHS  Act: 

1.  The  degree  to  which  the  project 
plan  adequately  provides  for  meeting 
the  requirem«its  set  forth  in  Section 
57.2405  of  the  program  regulations  and 
the  Appendix; 

2.  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  the 
education  purposes  of  section  822  oi  the 
Act: 

3.  The  capability  of  the  applicant  to 
carry  out  the  proposed  project 

4.  The  soundness  of  the  fiscal  plan  for 
assuring  effective  utilizatioo  of  grant 
funds;  and 

5.  The  potential  of  the  pcoject  to 
continue  on  a  self-sustaining  basis  after 
the  project  period. 

Dated:  l^y  4. 1988. 
David  N.  Sundwall, 

Administrator,  Assistant  Surgeon  General. 
[FR  Doc.  88-10315  Piled  5-9-88;  6:45  amj 
BHUM  cow  4t«e-is-« 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  Of  Land  Management 

Birch  Creek  Draft  Environmental 
impact  Statement 

AQENCv:  Bureau  of  Land  Management; 
Interior. 

action:  Notice  of  availability. 

summary:  Pursuant  to  section  102  (2)c  of 
the  National  Environmental  Policy  Act 
of  1960,  as  amended,  the  Department  of 
the  Interior,  Bureau  of  Land 
Management  (BLM)  prepared  a  Draft 
Environmental  Impact  Statement  (DEIS) 
covering  placer  mining  within  portions 
of  flie  Birch  Creek  wastershed  which 
drains  into  Birch  Creek  National  Wild 
River. 

The  Birch  Creek  watershed  is  located 
approximately  70  miles  northeast  of 
Fairbanks,  Alaska  and  covers  nearly  1.4 
million  acres  of  land.  Much  of  the  study 
area  is  located  within  the  Steese 
National  Conservation  Area  in  the 


Yukon-Tanana  npland  physiographic 
province.  At  issue  are  Uie  cumulative 
impacts  of  multiple  placer  mining 
operations  on  the  environment;  in 
particular,  water  quality  and 
subsistence  uses. 

A  proposed  action  and  four 
alternatives  incorporating  management 
options  ranging  from  emphasizing 
regulations  under  43  CFR  Part  3809  to  a 
"no  action"  alternative  are  presented. 
The  proposed  action  evaluates  BLM's 
surface  management  practices  in  the 
afliected  wastershed. 

Environmental  consequences  of  all  the 
alternatives  are  analyzed  and  presented. 

dates:  The  DEIS  will  be  available  for 
review  and  comments  firora 
approximately  May  16. 1918  to  July  11, 
198a  Comments  received  after  Jely  11. 
1988  may  be  too  late  to  be  inte^ted 
into  the  Final  EIS  (FEIS).  Public 
meetings  will  be  held  to  take  conunents 
on  both  the  Birch  Creek  DEIS  and  the 
Beaver  Creek  DEIS.  In  compliance  with 
section  810  of  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA),  subsistence  hearings  for  the 
Birch  Creek  DEIS  will  immediately 
follow  the  public  meetings.  The  meetings 
will  be  held  June  1, 1988  at  the  BLM 
Anchorage  District  Office,  6881  Abbott 
Loop  Road,  Anchorage.  Alaska;  June  2, 
1988  at  Ryan  Junior  High  School  915 
Airport  Way,  Fairbanks,  Alaska;  June 
13, 1988  at  the  Tribal  Hall,  Beaver 
Village,  Alaska;  June  14, 1988  at  the 
Cultural  Center,  Fort  Yukon,  Alaska; 
June  20. 1988  at  the  Community  Office. 
Birch  Creek  Village.  Alaska:  and  June 
21. 1968  at  Central  School,  Central 
Alaska.  All  meetings  will  run  from  7M) 
p.m.  to  9:00  pjn. 

ADDRESSES:  Comments  on  the  DEIS 
should  be  sent  to  Richard  P.  Dworsky. 
3809  EIS  Project  Manager.  Alaska  State 
Office,  Bureau  of  Land  Management,  701 
C  Street,  Box  13,  Anchorage,  Alaska 
99513. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Dworksy — Project  Manager,  or 
Page  Spencei"— Technical  Coordinator, 
at  (907)  271-3114. 

Lester  K.  Rosenkrance. 

Acting  State  Director. 

[FR  Doc  66-10317  Piled  5-6-88: 8:45  am) 
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[IO-«30-0S-4tt2-15;  IO-a3(MM-4«30-12) 

Idaho  FaHs  District  Qrazina  Adviaory 
Board  and  Idaho  FaHs  District 
Advisory  Council;  Meetings 

aoency:  Bureau  of  Land  Management, 
Interior. 


ACnOM  Meeting  of  the  Idaho  Falls 
Grazing  Advisory  Board  and  Advisory 
Council. 


:  The  Idaho  Falls  District 
Crazing  Advisory  Board  will  meet 
Tuesday.  June  14. 1988.  The  Idaho  Falls 
District  Advisory  Council  will  meet 
Tuesday.  June  21. 1988.  Notice  of  these 
meetings  are  in  accordance  with  Pub.  L 
92-463.  The  meetings  will  begin  at  &00 
ajn.  at  the  Idaho  Falls  District  Office  on 
940  Lincohi  Road,  Idaho  Falls,  Idaho. 
The  meetings  are  open  to  the  public; 
public  comments  will  be  accepted  at 
each  meeting  from  8.-00  a.m.  to  8:30  a.m. 

The  agenda  for  the  Grazing  Advisory 
Board  includes  a  float  along  a  portion  of 
the  South  Pork  of  the  Snake  River. 
During  the  float,  various  issues 
associated  with  public  land 
management  along  the  Snake  River 
corridor  will  be  discussed.  Specific 
agenda  items  include:  Livestock  grazing. 
Bald  Eagle  management,  the  Snake 
River  Activity/Oiperations  Plan,  erosion 
and  watershed  problems  and  water 
rights. 

The  agenda  for  the  Advisoiy  Gonnctl 
includes  a  field  tour  of  the  St.  Antboay 
sand  dune  complex  and  of  the  Bumside 
Butte  prescribed  bum.  Specific  agenda 
items  include:  Egin-Hamer  Road.  ORV 
easement  acquisition,  the  Dunes  Tiger 
Beetle  and  interim  management  on  the 
St.  Anthony  sand  dunes  WSA.  There 
will  also  be  a  discussion  on  the  Crystal 
Ice  Caves  and  prescribed  burning 
practices. 

Persons  interested  in  atteadiag  either 
of  these  meetings  are  welcome  but  must 
provide  their  own  transportation. 
Detailed  minutes  of  the  Board  and 
Council  meetings  will  be  maintained  in 
the  District  office  and  will  be  available 
for  public  review  during  regular 
business  hours  (7:45  a.m.  to  4-.30  p.m.. 
Monday  through  Friday)  within  30  days 
following  the  meeting. 


FOR  FURTHER  INFORMATKM  CONTACT: 

Scott  Powers,  Public  Affairs  Specialist, 
Telephone  (208)  529-1020 

Dated:  May  2. 1988. 
Uoyd  H.  FargusoD, 
District  Manager. 
[FR  Doc  «6-4eeeB  Filed  S-e-eS;  «:4S  am] 
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[WY-821H»-4111-t5;  W-S4SSC] 

Proposed  Reinstatement  Of 
Terminated  OH  aad  Ctas  Lease; 
Wyoming. 

Pursuant  to  the  provisions  of  Pub.  L. 
97-451.  96  Stat.  2462-2466.  and 
RegulatioB  43  CFK  3108.2-3  (a)  and 
{bj(l).  a  petition  fbrTeinstateneDt  ef  oil 
and  gas  lease  W-£495e  for  lands  in 
folsMen  Geonty,  Wyoming,  was  timely 
filed  and  was  accompanied  by  all  the 
nquoed  rentals  aocraing  from  ttie  date 
of  (emiBation. 

Hie  lessee  has  a^oed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5  per  acre,  or  £»ction  thereot 
per  year  and  16-29  percent,  respectively. 

The  lessee  has  paid  the  required  $S00 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Register  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  die  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
1881.  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-84956  effective  August  1. 1987, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Andnw  L  Taishis. 
Chief  Leasing  Section. 
(FR  Doc.  86-10298  Filed  5-9-88;  8:45  am] 
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[E&-970-(M-41 11-11-2411;  ALES  30353] 

Proposed  Reinststement  of  a 
Terminatsd  ON  and  Qss  Lease 

AOaiCY:  Bureau  of  Land  Management, 
interior. 

ACTION:  Reinstatement  of  terminated  oil 
and  gas  lease  ALES  30353. 


:  Terminated  oil  and  gas  lease 
ALES  30353  located  in  Escambia 
Goun^.  Alabwaa  T.  34  N.,  R.  4  W., 
containing  119.76  acres. 


t  MFORMATION  CONTACT: 

Ms.  Janet  Hale  at  (703)  274-0153. 

MPPtEMENTARY  INFORMATION:  Federal 
oil  and  gas  lease  ALES  30353  terminated 
aotaasatically  by  operation  of  law  on 
May  1, 1987  (30  U.S.C.  188). 

A  petition  for  reinstatement  of  ALES 
30353  was  filed  by  Wtlbam  L  White 
(Lessee)  under  section  31D  of  the 
Mineral  Leasing  Act  of  1920,  as 
amended  by  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982  (96 
Stat.  2447). 

The  lessee  has  met  all  the  following 
requirements  for  reinstatement: 

(a)  $500,  Reimbursement  of 
Departmental  AdministraHve  Cost 

(b)  $160,  Back  Rental  Payments 

(c)  $136,  Publication  Cost. 

The  proposed  reinstatement  of  the 
lease  would  be  under  the  same  terms 
and  conditions  of  the  original  lease, 
except  tfie  rental  will  be  increased  to  $5 
per  acre  per  year,  and  royalty  increased 
to  16%  percent  beginning  June  1, 1987. 
G.  Curtis  Joaas.  Jr.. 
State  Director. 

[FR  Doc  88-10300  Filed  5-»-88;  6.-45  araj 
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AGENCY: 
ACTION: 


UNITED  STATES 

DEPARTMENT  OF  THE  IfJTERIOR 

MINERALS  MANAGEMENT  SERVICE 

Outer  Continental  Shelf 
i     Chukchi  Sea 
Oil  and  Gas  Lease  Sale  109 

Minerals  Management  Service 

Technical  Correction  Notice 


On  Wednesday,  April  20,  1988,  at  53  FR  13080,  the  Notice  for 
the  Chukchi  Sea  Outer  Continental  Shelf  Oil  and  Gas  Lease 
Sale  109  was  published  in  the  Federal  Register. 

1 
A  typing  error  occurred  on  page  13088  of  the  Notice  in  the 
block  list  for  Stipulation  No.  7-Density  Restriction  for 
Protection  of  Bowhead  Whales  from  Potential  Effects  of  Noise. 

The  revised  block  listing  for  Official  Protraction  Diagram 
NR  3-4  is  provided  below  with  the  technical  correction 
underlined: 


Official 

Protraction 

Diagram 

HR  3-4 


Blocks 

243-244,  284,  327-328,  370-372,  412-416, 

454-455,  497-499,  539-543,  581-587,  624^631, 

667-675,  710-719,  753-763,  796-807,  839-851, 

882-895,  925-939,  969-982 


All  other  terms  and  conditions  in  the  April  20,  1988,  Notice 
remain  unchanged. 

Director,  Minerals  Management  ^rvice 
William  D.yBettefiberg 


[FR  Doc  88-10422  FUed  5-9-88:  8:45  am 
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Opf  tlo—  CootiMiwIiun  OocurowH; 
CNG  PfockicinQ  Cou 

AOENCY:  Minerals  Management  Service. 
Interior. 

action:  Notice  of  the  Receipt  of  a 
Proposed  Developoient  Opentioiu 
GoordinatioD  Ooctiment  (DOCD). 

summary:  Notice  is  l»reby  given  that 
CNG  Producing  Company  has  submitted 
a  DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
5391.  Block  288,  East  Cameron  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  lo 
be  conducted  from  an  existing  onshore 
base  located  as  Cameron.  Louisiana. 

DATE:  Hie  subject  DOCD  was  deemed 
submitted  on  April  29, 1988. 

ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  OfBce,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisana  (Office  Hours:  8  a.ra. 
to  4:30  p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Michael  D.  Joseph;  Minerals 
Management  Service.  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans. 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2875. 

SUPPLEMENTARY  INFORMATKMC  The 

purpose  of  this  Notice  is  to  inform  the 
public  pursuant  to  Sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  int^^sted 
P(irtie8  became  ^ective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised  Section 
250.34  of  Tide  30  of  the  CFR. 

Dated:  May  2, 1988. 

|.  Rogan  Psaicy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

(FR  IX)c  88-10282  Filed  5-»-«8:  MS  amj 
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wUMT  woMkWRtsi  SiMiT  OwMopnwnt 
OpsnrtMiw  Coof  dhwiion  Docuntwil; 
Ctwvron  U.&A.  Inc. 

AQENCV:  Minerals  Management  Service, 
Interior. 

ACnOM:  Notice  of  the  Receipt  of  a 
Proposed  Development  (iterations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Chevron  U.S.A.  Inc.,  Unit  Operator  of 
the  Main  Pass  Block  299  Federal  Unit 
Agreement  No.  14-08-0001-8850,  has 
submitted  a  DOCD  describing  tiie 
activities  it  proposes  to  conduct  on  the 
Main  Pass  Blodc  299  Federal  onit. 
Proposed  plans  for  fte  above  area 
provide  for  the  development  and 
production  of  faydrocaibons  wiA 
support  activities  to  be  conducted  from 
onshore  bases  located  at  Venice  and 
Harvey,  Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  April  22, 1988.  Comments 
must  be  received  within  15  days  of  the 
date  of  this  Notice  or  15  days  after  the 
Coastal  Management  Section  receives  a 
copy  of  the  plan  from  the  Minerals 
Management  Service. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  OfBce.  Gulf  of 
Mexico  OCS  Region,  Mmerals 
Management  Service,  1201  Ebnwood 
Park  Boulevard.  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  throng  Friday}.  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4di  Street,  Baton  Rouge. 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans,  Post  Offfce  Box  44487.  Baton 
Rouge.  Louisiana  70805. 
FOR  FURTHER  IM^MMATION  CONTACH 

Mr.  Roy  Bongiovanni;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Production  and 
Development;  Development  and 
Unitization  Section;  Unitization  Unit; 
Telephone  {504)  736-2850. 
SUPPtEMEMTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
pubUc.  pursuant  to  Sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  Uiat  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  tiiis  Notice  is  to  inform  the 
public  pursuant  to  Section  930.61  of 
Title  IS  off  the  CFR,  that  the  Coastal 


Management  Section^Louisiana 
Departaient  of  Natural  Resources  is 
reviewing  the  DOCD  for  consistency 
with  the  Louisiana  Coastal  Resources 
Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affiected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised  Section 
250.34  of  Tide  30  of  die  CFR. 

Dated:  May  2, 1988 

|.  Rogert  Pearcy, 

Regioaal  Director,  Gulf  of  Mexico  OCS 
Region. 

{FR  Doc  8fr-l<»23  Filed  5-9-88;  8:45  am] 
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OttMr  Continental  StMtf  D«v«lopment 
Oparations  Coordination  DocuRient; 
Conoco  Inc. 

AOENCV:  Minerals  Management  Service. 
Interior. 

action:  Notice  of  the  Receipt  of  a 
Proposed  Devek^Moent  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Conoco  Inc.  Unit  Operator  of  the  West 
Delta— Grand  Isle  Federal  Unit 
Agreement  No.  14-08-001-2464.  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on  the 
West  Delta — Grand  Isle  Federal  uniL 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Grand  Isle, 
Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  April  22. 198& 

ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Of^ce,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  pan.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Mike  Nixdorft  Minerals 
Management  Service:  Gulf  of  Mexico 
OCS  Region;  Production  and 
Development;  Development  and 
Unitization  Section:  Unitization  Unit; 
Telephone  (504)  736-2660. 

SUPPLEMENTARY  MFORMATION:  The 

purpose  of  tfiis  Notice  is  to  inform  the 
public  piavuarit  to  Sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
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Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rtiles  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised  Section 
25a34  of  Title  30  of  the  CFR. 

Date:  May  2. 1988. 

|.  Rogew  Paucy, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc  88-102M  Filed  5-9-88;  8:45  am] 
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Outf  Continirtal  Shelf  Dtvtopment 
Opf atkw  Coordination  Documwit; 
OOECOOM&GasCa 

AOCNCV:  Minerals  Management  Service, 

Interior. 

action:  Notice  of  the  Receipt  of  a 

Proposed  Development  Operations 

Coordination  Document  [DOCD]. 


;  Notice  is  hereby  given  that 
OI^CO  Oil  and  Gas  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  6573,  Block  188,  Wes^  > 
Cameron  Area,  offshore  Louisiana. ' 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Cameron,  Louisiana. 
DATE  The  subject  DOCD  was  deemed 
submitted  on  April  21, 1988.  Comments 
must  be  received  within  15  days  of  the 
publication  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 
Aoonoses:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (OfHce  Hours:  S  a.m. 
to  4:30  p.m..  Monday  through  Friday].  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street,  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a jn.  to  4:30 
p-m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  tha 


Coastal  Management  Sectioa.  Attention 
OCS  nana.  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70605. 
FON  nMfTHn  MraMAATION  CONTACT: 

W.  Williamson.  Minerals  Management 
Service,  Gulf  of  Mexico  OCS  Region. 
Field  Operations,  Plans,  Platform  and 
Pipeline  Section,  Exploration/ 
Development  Plans  Unit:  Telephone 
(504)  736-2874. 

SUPfUMCNTARV  INFORMATKM:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  Sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  S  930.61  of  Title  15  of 
the  CFR.  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685). 

Those  practices  and  procedures  are 
set  out  in  revised  {  25034  of  Title  30  of 
the  CFR. 

Dated:  April  21, 1988. 
J.  Rogers  Pearcy, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc  88-10295  Filed  5-9-88;  8:45  am] 
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Outer  Continental  Shelf  Development 
Operations  Coordination  Document; 
OOECOOU&GasCo. 

agency:  Minerals  Management  Service, 

Interior. 

ACnON:  Notice  of  the  Receipt  of  a 

Proposed  Development  Operations 

Coordination  Document  (DOCD). 

tUMMARV:  Notice  is  hereby  given  that 
ODECO  Oil  &  Gas  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  4739,  Block  119,  High 
Island  Area,  offshore  Texas.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  existing  onshore 
base  located  at  Galveston.  Texas. 
DATC  The  subject  DOCD  was  deemed 
submitted  on  April  29, 1988. 
ADDWm.  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the     > 


Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Bmwood 
Paiic  Boulevard.  Room  114,  New 
Orieans,  Louisiana  (C^ce  Hours:  8  a  jn. 
to  4:30  p.m.,  Monday  throu^  Friday). 

NM  FUNTHEII INFONMATION  CONTACT 

Mr.  W.  Williamson;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region.  Field  Operations,  Plans, 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2874. 

SU^fUMCNTAIIY  INFOmiATKMl:  The 
purpose  of  this  Notice  is  to  inform  the 
public  pursuant  to  Sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  avaikble  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  whidi  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised  Section 
2Sa34  of  Title  30  of  the  CFR. 

Date:  May  2, 1988. 
|.  Rogen  Pearcy, 

Regional  Director.  Gulf  of  Mexico  OCS 

Region. 

[FR  Dqc  88-10296  Filed  &-9-88;  8:45  am] 


National  Park  Service 

National  Register  of  Historic  Places 
Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  April 
30, 1988.  Pursuant  to  9  60.13  of  36  CFR 
Part  60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
Washington.  DC  20243.  Written 
comments  should  be  submitted  by  May 
25,198a 
Patrick  Andnis. 

Acting  Chief  of  Registration.  National 
Register 

ALABAMA 
Mobila  County 

Mt.  Vernon  vicinity,  Mount  Vernon  Arsenal — 
Searcy  Hospital  Complex.  Coy  Smith  Hwy. 
Mml.WofAL43 


AUCAM8AS 

Fanlknar  County 

Siwiqgfield  vicinity.  Spria^ieU  Bridge.  CK 
222  at  Cadron  Creek 

CQNIOCnCUT 

Falifield  County 

Norwelk.  Haviland  and  Elizabeth  Stnete— 
Haoford  Plaoe  Historic  District.  Rnughly 
bounded  by  Haviland  St..  Day  St,  Hanford 
PI.,  and  S.  Main  St. 

New  Haven  Caiiaity 

Waterbory.  OmnfeoA  Hittoric  Katrict, 
Romghly  bonnded  fay  Heda  St,  Faimiii^aD 
and  Cohirabia  Blvd.,  CaUes  Ave.  and 
Clowes  TeiT.,  Lincob  and  Fiske  SU. 

New  London  Camty 

Stoniagton,  Medmnic  Street  Historic 
District,  RoogWy  boumled  by  W.  Broad  St., 
Pawcatnck  Rrver.  Cedar  St.  and  CoortlaDd 
St 

.HAW  AH 

Honolulu  County 

Nlhaa  bland  AfdMolasiGal  DisWol 

Necker  Island  Archaolagical  District 

•KENTUCKY 

Franklin  Coonty 

Bridgeport  vidnity, /u/ion  Farm.  S  side  US  60 

Nelson  Coaly 

Bardstown  vidnity,  Oripeper,  N  side  of 
Springfield  Rd7US  ISO 

MINNESOTA 

Bahrand  Coanty 

Bemidji.  Ae/t/aon  CoonrK  CSourtAooM, 

Beltrami  Ave.  and  Sixtk  St 
Bemidji.  Great  Northern  D^mt,  Minnesota 

Ave. 

NEW  JERSEY 
Atlantic  County 

Folsom  Borougii,  Jacobus  Evangelical 
Lutheran  Church,  Mays  Landing  Rd.  and  N] 

Buriington  County 

Pemberton  Borough,  Pemberton  Historic 
District.  Rouglily  bounded  by  Budd  Ave., 
Budd's  Run.  Egbert  waA  Cedar  Rd.,  and 
Rancocas  Creek  and  N]  Centeral  Power 
and  Light  Co. 

Middle  County 

New  Brunswick.  King  Block.  318-324 
Memorial  Pkwy. 

Ulster  County 

Stone  Ridge,  Main  Street  Historic  District, 
US  200 

OHIO 

Cuyahoga  County 

Cleveland.  East  Eighty-Ninth  Street  Historic 
District.  E.  Eighty-Ninth  St  roughly 
between  Chester  and  Hou^  Aves. 

Cleveland.  Notre  Dame  Academy.  1325  Ansel 
M. 
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Cleveland.  Olney.  ChaHes,  House  and 

Gallery.  2241-2255  W.  Fonrteentk  St 

Cleveland,  Quad  HHl,  7S0Q  Eodid  Ave. 

Franklin  Coanly 

Hithafd,  Haiiard  MeOmdist  Episcopal 

Church,  4066  Main  St 
Milliard,  Merryman,  Dr.  fames.  House,  5232 

Norwich  St 
Milliard.  Odd  Fellows  Hall.  4065  Main  St 

Montgomery  County 

Dayton.  Schriber,  Hymtm,  Building,  30fr-30S 
Washington  St 

Staik  County 

Cantoa  Fraacea  Apartment  Building,  534 
Cleveland  Ave..  S.W. 

PUERTO  RICO 

Arsdbo  County 

Aredbo.  CaUe  Gonxah  Matin  No.  61.  Calle 
Gonzalo  Marin  No.  (Q 

Bayamon  County 

Bayamoa,  Edifio  Vela,  Dr.  Veve  and  Palmer 

Sts. 
Bayamon.  Farmacia  Serra,  Degetau  No.  U 

Mayaguex  County 

Mayaguez,  Rivera,  Nazario,  Reaidencia,  P«»t 

St.  No.  105 
Mayaguez,  Baunin,  Baldomero,  Residence, 

CaDe  Ramos  Antonini  No.  62 

Pooce  County 

Ponce.  Nebot,  Zaldo  de.  Besidenda.  CaUe 

Marina  No.  27 
Ponce,  Salazar—Candal  House.  Calle  Isabel 

No.  53 

Yauoo  County 

Yauco,  Casa  Agostini,  Calle  San  Rafel 
Yauco,  Logic  Masonica  Hijos  de  h  Luz, 

Avenida  fose  C  Bariwsa 
Yauco,  Teatro  Ideal,  CaUe  Comerio 

SOUTH  CAROLINA 

Lancaster  County 

Lancaster  vidnity.  Wade-^eckham  Houee. 
SC200 

WEST  VIRGINIA 

Kanawha  County 

Charleston,  Charleston  City  Hall,  Court  and 
Virginia  Sts. 

Randolph  County 

Mill  Creek  vicinity.  See — Ward  House,  US 
.   219/250 

Wetsal  County 

New  Martinsville,  Nevf  Martinsville 
Downtown  Historic  District,  Main  St, 
Wasiiington  St.  and  Monroe  Alley 

New  MartinsviUe.  North  Street  Historic 
District,  North  St.  between  Fkxida  and  the 
railroad  tracks. 

(FR  Doc.  68-10376  Filed  5-6-88;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  Na  AB-M  (9ub-Na  1X)| 

Examptlon;  Claramont  &  Concord 
RaHwiqr  Ca— Eaomptlon— 
Abandonmant  In  VMdtaf  of  Claremont, 
NH 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F— Exempt  Abandonments  to  abandon 
its  4.&-mile  line  of  railroad  in  or  near  Oie 
City  of  Claremont  NH,  (1)  from  a  point 
of  switch  on  Tyler  Street  to  the  end  of 
tracks  just  west  of  Plains  Road,  and  (2) 
from  a  point  just  east  of  Pleasant  Street 
and  to  the  end  of  track  along 
Washington  Street. 

Applicant  has  certified  that  (1]  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overiiead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user]  regartling  cessation  of  service 
over  the  line  elAer  is  pending  with  the 
Commission  or  any  U.S.  District  Court,  . 
or  has  been  dedded  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  Agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  diis 
exemption,  any  employee  affected  by 
the  abandoiunent  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360  l.CC.  91 
(1979].  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d] 
must  be  filed. 

The  exemption  will  be  effective  June 
4, 1988  (unless  stayed  pending 
reconsideration  and  provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  has  been  received]. 
Petitions  to  stay  regarding  matters  that 
do  not  involve  environmental  issues  * 
and  formal  expressions  of  intent  to  file 
an  offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2]  <  must  be  filed  by  May 


•  A  »1«y  will  \k  routinely  issued  by  the 
ComraiHion  la  those  proceedings  where  an 
informed  decision  on  environmeiital  issues  (whether 
rtised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Ex  Parte  No.  Z74  (Sub-No. 
8).  Exemption  of  Out-of-Servioe  Rail  Lines,  served 
March  S.  198a 

'  See  Exemption  of  Rail  Line  Abandonments  or 
Discontinuance— Offers  of  Financial  Assistance. 

I.C.C.  Zd ,  served  December  21 .  1987. 

•nd  final  rales  published  in  the  Fadaral  Raglatar  on 
December  22. 1987  (52  FR  48440-48446). 
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15, 1988.  and  petitions  for 
reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  May  25, 1988 
with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Robert  L 
Calhoun.  1025  Connecticut  Ave.,  NW.. 
Washington.  DC  20036. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  serve  the  EA  on  all  parties  by  May 
10, 1988.  Other  interested  persons  may 
obtain  a  copy  of  the  EA  from  SEE  by 
writing  to  it  (Room  3115,  Interstate 
Commerce  Commission.  Washingtoa, 
DC  20423)  or  by  calling  Carl  BauschT 
Chief,  SEE  at  (202)  275-7316. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned  i 
upon  environmental  or  public  use     { 
conditions. 

Decided:  May  4. 198& 

By  the  Commission,  Joseph  R  Dettmar. 
Acting  Director.  Office  of  Proceedings. 
Nonta  R.  McGee, 
Secretary. 
(FR  Doc  88-10336  Filed  S-0-88;  &-46  am] 


(FiMnos  Oodwt  Na  S12S5] 

Exemption;  Souttiem  Railway  Ca4 
Merger  Exemption— Carolina  and 
Nortiiweslem  Railway  Ca 

The  Southern  Railway  Company 
(Southern)  and  the  Carolina  and       ' 
Northwestern  Railway  Company 
(Carolina)  have  filed  a  notice  of 
exemption  to  merge  Carolina  into 
Southern  on  or  about  May  15, 1988.  j 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  approval  under  49 
CPR  1180.2(d)(3).  Southern  controls 
Carolina  through  100  percent  stock 
ownership.  Carolina  owns  14.29  and 
15.09  percent,  respectively,  of  the     | 
Norfolk  and  Portsmouth  Belt  Line 
Railroad  Company  and  the  Atlantic  and 
North  Carolina  Railroad  Company. 
Carolina  also  leases  the  properties  of 
several  companies  including  the  Hi^ 
Point,  Randleman.  Ashboro  and 
Southern  Railroad  Company  (HPRAS) 
and  the  Yadkin  Railroad  Company  f 


(Yadkin).  The  Norfolk  and  Western 
Railway  Company  (NW)  is  also  an 
affiliate  of  Southmi  and  Carolhta.  The 
proposed  transaction  will  not  result  in 
adverse  changes  in  service  levels, 
significant  operational  changes,  or  a 
change  in  the  competitive  balance  with 
carriers  outside  the  corporate  family. 
The  proposed  transaction  will  be 
effected  by  merger  of  Carolina  into 
Southern,  with  Southern,  which  is 
incorporated  under  the  laws  of  the 
Commonwealth  of  Virginia,  being  the 
survivor.  Southern  will  become  the 
successor  to  Carolina  as  lessee  of  the 
properties  of  HPRAS  and  Yadkin,  and 
as  lessor  of  the  former  Danville  and 
Western  Railway  Company  properties 
now  leased  to  NW. 

To  ensure  that  all  employees  who  may 
be  affected  by  the  transaction  are  given 
the  minimum  protection  afforded  under 
49  U.S.C.  10505(g)(2)  and  49  U.S.C.  11347, 
the  labor  conditions  set  forth  in  New 
York  Dock  Ry.— Control— Brooklyn 
Eastern  DisL.  360 1.C.C.  60  (1979),  are 
imposed. 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on: }.  Gary 
Lane,  One  Commercial  Place,  Norfolk, 
VA235ia 

Decided:  April  29, 198& 

By  the  Commission,  Jane  F.  Mackall. 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee. 
Secretary. 
(FR  Doc  88-10335  Filed  5-0-88;  8:45  am] 
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JUSTICE  DEPARTMENT 

Federal  Bureau  of  InveetiQation 

Advicory  Policy  Board;  National  Crime 
Information  Center 

The  Advisory  PoUcy  Board  of  the 
National  Crime  Information  Center 
(NCIC)  will  meet  on  May  25-28, 1988, 
from  9  a.m.  until  5  p.m.  at  the  Palm 
Hotel,  630  Clearwater  Park  Road.  West 
Palm  Beach,  Florida  33401. 

The  major  topic  to  be  discussed  will 
be  the  architecture  of  the  fiiture  NCIC 
System  as  proposed  in  the  NCIC  2000 
Study.  Other  topics  to  be  discussed 
include  the  proposed  automated 
interfaces  between  the  Canadian  Police 
Information  Center  and  NCIC  and  the 
SENTRY  System  and  NQC  and  the 
status  of  the  FBI's  Automated 
Identification  System. 

Approximately  90  percent  of  this 
meeting  will  be  devoted  to  discussions 


related  to  a  presentation  by  the  MITRE 
Corporation  which  will  include 
information  of  a  procurement  sensitive 
nature  which  is  necessary  for  prudent 
decision  making.  Vendor  specific  data 
will  be  presented  in  propoiMd  solution 
scenarios.  Information  that  MITRE  will 
be  presenting  will  be  the  proprietary 
information  of  MITRE  and  tiie  Federal 
Bureau  of  Investigation.  Releasing 
vendor  specific  data  in  a  public  forum 
would  be  prejudicial  to  those  companies 
cited  in  the  scenarios.  Due  to  the  nature 
and  content  of  the  discussions  and 
MITRE'S  presentation,  that  portion  of 
the  meeting  will  be  closed  to  the  public 
pursuant  to  TiUe  5  U.S.C.  552b 
subsections  (c)(4)  and  (c)(9)(B). 

The  remaining  portion  of  the  meeting 
will  be  open  to  the  public,  with 
approximately  25  seats  available  for  the 
seating  on  a  first-come,  first-served 
basis.  Any  member  of  the  public  may 
file  a  written  statement  with  the 
Advisory  Policy  Board  before  or  after 
the  meeting.  Anyone  wishing  to  address, 
a  session  of  the  meeting  should  notify 
the  Advisory  Committee  Management 
Officer,  Mr.  William  A.  Bayse,  FBI,  at 
least  24  hours  prior  to  the  start  of  the 
session.  The  notification  may  be  by 
mail,  telegram,  cable,  or  hand-delivered 
note.  It  should  contain  the  name, 
corporate  designation,  consumer 
affiliation,  or  Government  designation, 
along  with  a  capsulized  version  of  the 
statement  and  an  outline  of  the  material 
to  be  offered.  A  person  will  be  allowed 
not  more  than  15  minutes  to  present  a 
topic  except  with  tiie  special  approval 
of  the  Chairman  of  the  Board. 

Inquiries  may  be  addressed  to  Mr. 
David  F.  Nemecek,  Committee 
Management  Liaison  Officer,  NCIC 
Federal  Bureau  of  Investigation, 
Washington,  DC  20535,  telephone 
number  202-342-2606. 

Date:  May  3, 1968. 
William  S.  SeHions, 
Director. 
(FR  Doc  88-10304  FUed  5-0-88:  &-45  am] 
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DEPARTMENT  OF  LABOR 

Office  Of  tlie  Secretary 

Agency  Recordiceeping/Reporting 
Requkemente  Under  Review  by  ttie 
Office  of  IManagement  and  Budget 
(0MB) 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35),  considers  comments 
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on  the  reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

L'st  of  Recordkeeping  Reporting 
Requirements  Under  Iteview:  Alb 
necessary,  the  Department  of  Labor  will 
publish  a  Ust  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upoh  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  titie  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions:  Copies  of 
the  j^cordkeeping/reporting 
requirements  may  be  obtained  by  calling 
Uie  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 

Cpmments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  Office  of  Information 
Management,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW.,  Room  N- 
1301,  Washington,  DC  20210.  Comments 
should  also  be  sent  to  Uie  Office  of 
Information  and  Regulatory  Affairs, 
Attii:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS),  Office  of  Management 
and  Budget,  Room  3208,  Washington,  DC 
20503  (Telephone  (202)  395-6880). 

Any  member  of  the  pubUc  who  wants 
to  comment  on  a  recordkeeping/ 


reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
irassible  date. 

New 

Pension  and  Welfare  Benefits 

Administration 
August  1988  CPS  Retiree  Health 

Insurance  Benefits  Supplement 
On  occasion 

Individuals  and  households 
57,000  responses,  2,300  hours,  1  form 

The  information  collected  by  the 
survey  will  measure  the  extent  to  which 
employers  provide  health  insurance 
coverage  to  persons  over  39  years  of 
age,  with  particular  emphasis  on 
continued  coverage  for  retirees  and  their 
spouses. 

Revision 

Employment  and  Training 

Administration 
JTPA  Financial  Status  Report  and  JTPA 

Summer  Performance  Report  1205- 

0200;  ETA  9009,  ETA  9010 
Quarterly;  Annual 
State  or  local  governments 
59  respondents;  1,917  burden  hours;  2 

forms 

The  information  collected  will  be  used 
to  assess  JTPA  statewide  programs  and 
learn  who  is  served  by  Title  11^ 
Summer  programs. 

Participant  and  financial  data  will  be 
used  to  respond  to  congressional 
oversight,  to  prepare  budget  requests 
based  on  more  current  data,  and  make 
annual  reports  to  Congress  per  statute. 

Extension 

Occupational  Safety  and  Health 

Administration 
Ionizing  Radiation 
Businesses  and  other  for-profit  Federal 

agencies  or  employees;  Small 

businesses  or  organizations 
210,000  respondents;  133,756  burden 

hours;  0  forms 

This  standard  sets  limits  for  employee 
exposure  to  ionizing  radiation  and 
requires  employers  to  conduct 
monitoring  and  maintain  records 
regarding  employee  exposure  in  the 
workplace. 

Appendix 


Signed  at  Washington.  DC,  this  5th  day  of 
May,  1988. 
Paul  E.  Larson, 

Departmental  Clearance  Officer. 
PH  Doc  88-10385  Filed  5-9-88;  8:45  am| 
■tUMQ  coot  «10>S»-M 


Employment  and  Training 
Adminictration 

Investigations  Regarding 
Certificationa  of  Eligibiilty  To  Apply 
For  Worlcer  Ad)uatment  Asaistanc^ 
American  Silic  Min  at  aL 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
Uie  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  TiUe  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  May  20, 1988. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  Investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  May  20, 1988. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Sti^et  NW.,  Washington. 
DC  20213. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


(Unton/Workers/Firm) 


Amwicw  SK  MM  (Woilian).. 
BethMMm  Steel  Coip.  (USWA)„ 
Cambridge  fcmruments.  Inc.  (ABQW). 
Durex  (Company) „ 


Location 


Orange.  VA.. 

Btfthl8h6ni,  PA.. 
BuHalo,  NY..... 
Union,  NJ„ 


Dale 
received 


5/2/88 
5/2/88 
5/2/88 
6/2/88 


Dale  of 
pmion 


2/26/88 
4/18/b8 
4/18/88 
4/21/68 


Na 


20,634 
20,635 
20,636 
20,637 


Aftif^MS  mw^w^mI 


Yam  &  Fabric. 

Sleel  &  Steel  Producta. 

SdantMic  and  Ophthalmic  Inetrumenls. 

Metal  Stanipinga. 
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Petitioner  (Union/Worfcers/Finn) 


Edrson  Battefy  Products  (Workers) 

Elite  Wiretif>e.  Irx:.  (Company) 

Forest  Enterprises,  Inc.  (Workers)... 

Gem  Prockicts,  Inc  (Workers) ™ ... 

International  Shoe  Co.  (UFCW) __». 

Jacobson  Mfg.  Co.  Inc.  (UAW) i_ 

Jacobson  Mfg.  Co.  Inc.  (UAW) .. 

MKS  Co..  Inc.  (Workers) 

Madison  Garment  Co.  (Worker^. 

Mattel  Toy.  Co.  (Workers) , 

Moms  Maler  Shirt,  MIg.  Co.,  Inc.  (Workers) 

Pathfinder   Mines   Coip.,   Lucky   McMine  A   MiU 

(USWA). 
Pathfinder  Mines  Corp..  Shirley  Basin  Mine  &  Mitt 

(USWA). 

Pathfinder  Mines  Corp..  Big  Eagle  Mine  (USWA). 

Westtand  Oil  Devetopmen»  Corp.  (Workers) 


Location 


Belleviile,  NJ_- 
SUatooKOK... 

USK.  WA 

Rib  Lake.  Wl.... 
Perryville.  MO.. 

Kenilworth.  NJ 

Unk>n.  NJ 

Elizabethton,  TN 

Madison  Heights.  VA. 

Edison.  NJ 

Prescott.  AZ 

Riverton,  WY _ 

Shirley  Basia  WY  ...„., 

Jefferson  Qty.  WY.... 
Montgomery.  TX 


Data 
received 


5/2/88 

5/2/B8 
5/2/88 
5/2/88 
5/2/88 
5/2/88 
5/2/88 
5/2/88 
5/2/88 
5/2/88 
5/2/88 
5/2/88 

5/2/88 

5/2/88 
5/2/88 


OMpof 
petition 


3/21/88 
3/18/88 
4/11/88 
4/18/88 
4/11/88 
4/20/88 
4/20/88 
4/19/ee 
3/29/88 
4/18/88 
4/19/88 
4/17/88 

4/17/88 

4/17/88 
4/21/88 


Na 


20.638 

20.639 
20.640 
20.641 
20.642 
20,643 
20,644 
20,645 
20.646 
20,647 
20,648 
20.649 

20.650 

20.651 
20.652 


Articles  pftxhiced 


Batteries. 

Oil  Well  Sennces. 

Wood  chips. 

Women  Shoes. 

Men's  &  Women's  Footwear. 

Industrial  Fasteners. 

Industrial  Fasteners. 

Synthetic  rit)er. 

Nurses'  Uniforms. 

Toys. 

Ladies  Bkxises. 

Uranium  Oxide. 

Uranium  Oxide. 

Uranium  Oxide. 
Crude  Oil  &  Gas. 


[FR  Doa  88-10386  Filed  5-9-^;  8:45  am| 
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(TA-W-20.3391  i 

Beaumont  Co.  Morgantown,  WV; 
Revised  Determination  on  j 

Reconsideration 

The  Department  issued  an  Affirmative 
Determination  Regarding  Application 
for  Reconsideration  for  workei^  and 
former  workers  of  the  Beaumont 
Company,  Morgantown,  West  Virginia. 
The  notice  was  published  in  the  Federal 
Register  on  April  4, 1988  (53  FR  10956). 

The  company  claims,  among  other 
things,  that  the  Department's  survey  was 
inadequate  and  submitted  a  new  list  of 
customers  to  be  surveyed.  The  company 
provided  new  information  showing  that 
it  met  the  decreased  sales  criterion  in 
1987. 

On  reconsideration,  the  Department 
found  that  the  company  had  met  the 
decreased  sales  criterion,  in  constant 
dollars,  in  1987.  The  Department 
conducted  a  new  survey  of  Beaumont's 
customers  and  found  that  customers 
accounting  for  over  100  percent  of 
Beaumont's  1987  sales  decline 
substantially  increased  their  import 
purchases  of  glassware  in  1987. 

U.S.  imports  of  glassware  increased 
absolutely  and  relative  to  domestic 
shipments  in  1986  compared  to  1985  and 
absolutely  in  the  first  six  months  of  1987 
compared  to  the  same  period  in  1986. 

The  Morgantown  plant  experienced 
substantial  worker  separations  in  1987 
as  well  as  reductions  in  hours  worked 
per  worker  in  1987  compared  to  1986. 

Also,  the  Department  of  Commerce 
issued  a  certification  to  the  Beaumont 
Company  for  firm  adjustment  assistance 
on  August  4. 1986.  F~WV-3493. 


Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  it  is 
concluded  that  increased  imports  of 
glassware  like  or  directly  competitive 
with  that  produced  at  the  Morgantown 
facility  of  the  Beaumont  Company 
contributed  importantly  to  the  decline  in 
production  and  sales  and  to  the  total  or 
partial  separation  of  workers  and  former 
workers  at  the  Morgantown  plant  of  the 
Beaumont  Company.  In  accordance  with 
the  provisions  of  the  Trade  Act  of  1974, 1 
make  the  following  revised 
determination: 

All  workers  of  the  Beaumont  Company, 
Morgantown,  West  Virginia  who  became 
totally  or  partially  separated  from 
employment  on  or  after  December  4. 1986,  are 
eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974, 

Signed  at  Washington,  DC,  this  2nd  day  of 
May  1988. 
Robert  O.  Deslongchamps, 

Director.  Office  of  Legislation  and  Actuarial 
Services,  UIS. 

[FR  Doc.  88-10387  Filed  5-9-88;  8:45  am] 
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Determinations  Regarding  ERgfbiNty 
To  Apply  for  Wortcer  Ad)ustment 
Assistance,  Oakwood/SalHne  Corp.,  at 
al. 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
April  25, 1988-April  29, 1988, 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met 


(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers*  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  That  sales  or  production,  or  both, 
of  the  Hrm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  Hrm. 
TA-W-20.517;  Oakwood/Sabine  Corp.. 

Salyersville,  KY 
TA-W-20,4Sa:  HoUey  Automotive  Div.,  Colt 

Industries,  Inc..  Bowling  Green.  KY 
TA-W-20.51S;  ONE  Corp..  Brentwood.  TN 
TA-W-20M4:  Windsor  Records.  Inc., 

Patterson,  NJ 

In  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  for  the  reasons 
specified 

TA-lV-20.«f6;  Varity  International  Services, 
Racine,  WI 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-20.527:  U.S.  Steel  Mining  Co..  Inc.. 
Decota  Mining  District  Number  Nine 
Preparation  Plant.  Decota,  WV 

llie.  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  cmT  the  Trade  Act  of    ' 
1974. 


TA-W-2a5J2:  H.J.  Jeffries  TYvck  Line.  Inc^ 
Lone  Star  Terminal,  Lone  Star,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974.  y 

TA-W-20,S11:  Fun  Footwear  Co.,  West 
Hazelton,  PA 

The  woricers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-20,499:  B.F  Goodrich  Co.,  Aerospace 
S"  Defense  Div.,  Akron,  OH 

U.S.  imports  of  aircraft  tires  declined 
absolutely  in  1967  compared  to  1986. 
TA-W-20,498;  Anchor  Hocking  Corp., 
Consumer  Products  Div.,  Bremen,  OH 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-20,49SA;  Anchor  Hocking  Corp., 
Consumer  Products  Div.,  Canal 
Winchester,  OH 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

Affiimadve  Determinatioqs 

TA-W-20,474;  Brownsville  Mfg  Co.. 
Brownsville,  KY 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
February  10, 1987  and  before  March  1, 
1987. 

TA-W-2asi4;  Mont-Hard  (USA),  Inc.,  New 
BraunfelM,  TX 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
February  22. 1987. 

TA-W-20,S37:  Parsons  Footwear,  Inc. 
Parsons,  WV 

A  certification  was  issued  covering  all 
workers  in  the  Stitching  Department 
engaged  in  production  of  fabric  footwear 
separated  on  or  after  )une  1. 1987. 
TA-W-20.S28;  U.S.  Steel  Mining  Co.,  Inc., 
Decota  Mining  District,  Carbon 
Miscellaneous  Unit,  Decota,  WV 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
March  4, 1987  and  before  October  15, 
1988. 

TA-W-20,SlSt DNE  Corp..  Brentwood,  TN 

A  certification  was  issued  covering  all 
woricers  of  the  firm  separated  on  or  after 
February  24, 1987. 

L  hereby  certify  that  the  aforementioned 
determinations  were  issued  during  the  period 
April  25. 1088-April  29, 1988.  Copies  of  these 
determinations  are  available  for  inspection  in 
Room  8434,  U.S.  Department  of  Labor,  601 0 
Street  NW.,  Washington.  DC  20213  during 
normal  business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 
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Dated:  May  3, 1988. 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc  88-10404  Filed  5-»-88;  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Young  Scholars  Profacts  for  High 
Ability  and  High  Potential  Sacondary 
School  Students;  Guidaiinaa  for 
Proposal  Submission— FY  1989 

IntfoducdiHi 

The  Research  Career  Development 
Division  of  the  Directorate  for  Science 
and  Engineering  Education  (SEE) 
manages  and  coordinates  a  variety  of 
programmatic  efforts  that  aid  young  men 
and  women  in  their  development  toward 
productive  research  and  teaching 
careers  in  science,  mathematics  and 
engineering.  Each  effort,  in  its  own  way, 
focuses  on  a  period  in  the  lives  of  such 
students  during  which  important  career 
options  must  be  analyzed  and  critical 
choices  made.  The  designation  of  a  field 
of  specialization,  selection  of  a  graduate 
school,  and  choice  of  first  employing 
organization  are  decisions  made  during 
periods  targeted  by  current  Division 
activities — periods  when  a  modest 
amount  of  individual  support  can 
stimulate  the  development  of  careers 
that  will  strengthen  the  academic  base 
and  economic  competitiveness  of  the 
United  States. 

One  of  the  first  decisions  for  young 
men  and  women  is  the  choice  of  a 
career.  For  many  of  them  the 
commitment  to  a  career  in  the  science, 
mathematics  or  engineering  occurs 
during  their  secondary  school  years.  In 
order  to  assist  students  in  reaching  an 
informed  decision  the  National  Science 
Foundation  initiated  in  Fiscal  Year  1988 
the  NSF  Young  Scholars  Program,  and 
armounced  the  first  awards  in  March, 
1988.  The  National  Science  Foundation 
supported  68  projects  which  will  provide 
enrichment  experiences  in  science, 
mathematics  and  engineering  for  more 
than  2.500  high  ability  or  high  potential 
secondary  school  students  each  year. 
These  awards  were  for  one  year  with  a 
second  year  of  support  contingent  on 
NSF  review  of  project  activities  and  the 
availability  of  funds.  We  expect  similar 
results  m  die  1989  competition. 

The  underrepresentation  of  women, 
minorities  and  the  disabled  at  the 
advanced  levels  of  science,  mathematics 
and  engineering  deprives  the  Nation  of 
much  potential  talent.  Consequentiy  the 
Foimdation  strongly  encourages  the  full 
participation  in  this  program  by 


proposers  and  students  fit>m  these 
groups. 

Scope 

Young  Scholars  projects  should  be 
designed  to  enhance  participant 
knowledge  of  and  exposure  to  science. 
mathematics  and/or  engineering  as 
careers  in  order  to  facilitate  their 
making  realistic  decisions  based  on  the 
full  range  of  career  options  available. 
Specifically,  projects  should  provide 
participants  with  enrichment 
experiences  in  science  and  related  fields 
which  are  not  usually  available  to  young 
students.  Proposed  activities  should:  (1) 
Enhance  participant  interest  in  science 
disciplines  as  possible  career  choices, 
(2)  enable  students  to  assess  their 
potential  skills  and  abilities  in  scientific 
disciplines,  (3)  increase  their  awareness 
of  the  academic  preparation  necessary 
for  such  careers,  and  (4)  enhance  their 
understanding  of  the  career  planning 
process  and  promote  their  confidence  in 
career  selection  decisions. 

Eligibility 

There  are  three  categories  of 
eligibility  for  the  Young  Scholars 
program:  submitting  organization, 
activities  and  discipline  focus.  Proposals 
must  meet  the  requirements  in  all  three 
categories  as  outlined  below  to  be 
eligible  for  consideration  for  funding. 

Submitting  Organization 

Proposals  may  be  submitted  by 
colleges  or  universities,  their 
associations  or  consortiums,  scientific  or 
professional  societies  whose  members 
are  primarily  university  faculty  or 
researchers,  and  for-profit  industries  or 
other  organizations  which  are  engaged 
in  significant  advanced  research  efforts 
and  have  experience  in  interacting  with 
students.  Academic  institutions  are 
encouraged  to  combine  efforts  with 
hidustries  with  appropriate  research 
facilities. 

Secondary  schools  and  school 
districts  and  other  organizations  with 
programs  focused  on  secondary  level 
education  are  not  eligible  to  apply  as 
submitting  organizations. 

Of  course,  any  organization  is 
welcome  to  collaborate  in  a  project 
proposal  developed  and  submitted  by  an 
eligible  histitution. 

Activities 

Required  and  eligible  activities  are 
discussed  under  Project  Design.  Tutorial 
or  advanced  placement  courses  are  not 
eligible  for  support  under  these 
guidelines.  Nor  are  activities  which 
substantially  duplicate  secondary  level 
education  activities. 


7-  ■ 
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Disciphne  Focus 

The  Grants  for  Research  and 
Education  in  Science  and  Engineering 
(NSF  83-57,  rev.  11/87.  p.l).  specifies  the 
fields  of  science  and  engineering  which 
are  eligible  for  support.  Consistent  »«rith 
these  guideUnes,  the  Young  Scholars 
program  will  not  support  activities 
focused  on  clinical  or  health  science 
disciplines. 

Any  questions  regarding  a  proposed 
project's  eligibility  under  these         i 
categories  should  be  referred  to  the  I 
program  staff.  Proposers  may  be  asked 
to  submit  additional  information 
regarding  organizational  or  project 
characteristics.  In  some  cases  it  may  be 
necessary  for  NSF  staff  to  review  a 
formal  proposal  before  a  Hnal  and  fair 
determination  of  eligibility  can  be  made. 

Proiect  Design 

Except  where  otherwise  indicated,  the 
Foundation  intends  to  allow  project ; 
directors  maximimi  flexibility  in 
designing  their  projects  to  address 
specific  discipline  areas  and  target 
groups.  Particular  attention  should  be 
paid  to  the  following  areas  in  the 
proposal: 

Environment  \ 

The  project  should  create  a  learning 
environment  which  challenges  the 
students'  intellectual  abilities  and 
encourages  the  development  of  the 
requisite  skills  for  the  use  of  these 
abilities.  The  environment  also  should 
foster  close  interaction  among  the 
participants  and  between  the  j 

participants  and  science,  mathematiks, 
and  engineering  practitioners,  including 
the  project  director  and  staff.  The 
opportunities  for  interaction  should  ^ 
both  formal  and  informal  and  the 
identification  of  mentors  is  strongly 
encouraged. 

Activities 

Proposers  should  keep  in  mind  that 
students  learn  science  best  by 
practicing  science;  that  is,  by  exercising 
their  natural  curiosity  and  engaging  in 
scientific  discovery.  Projects  may 
consist  of  any  combination  of  activities 
involving  instruction,  problem  solving, 
emd  exposure  to  the  research 
environment  and  research  methods  that 
are  appropriate  for  the  targeted  age 
group  and  the  discipline  focus.  However, 
proposers  should  strive  for  balance 
between  lecture,  laboratory  and  field 
experiences.  Activities  should  be 
strongly  participatory,  be  intellectually 
challenging,  and  promote  positive 
interaction  among  students  and  staff. 

The  Young  Scholars  program  actively 
seeks  innovative  approaches  to  cost- 


effective  enrichment  activities  for  young 
students  in  all  aspects.  These  Include 
off-campos  sites  where  scientific  inquiry 
is  especially  intense,  unusual  designs  for 
instruction  and  demonstration,  and 
creative  techniques  for  academic-year 
follow-up. 

Young  Scholars  project  activities  are 
not  intented  to  dc^licate  or  replace  the 
secondary  school  curriculum  or  offer 
tutorial  services.  Nor  should  the  project 
provide  course  work  primarily  designed 
to  prepare  students  for  advanced 
placement,  or  to  duplicate  regular 
college  courses.  Further,  college  credit 
for  the  successful  completion  of  project 
activities  is  neither  required  nor 
encouraged.  Bxceptioos  may  be  made 
when  the  institution  involved  requires 
that  credit  be  given.  However,  grant 
funds  cannot  be  used  to  pay  per  credit 
fees. 

Required  Activities — ^The  following 
components  must  be  included  in  all 
proposed  projects: 

Career  Exploration — Since  a  major 
objective  of  this  program  is  to  heighten 
student  awareness  of  science, 
mathematics  and  engineering  as 
possible  careers,  each  project  must 
include  career  exploration  activities 
which  offer  information  and  guidance 
regarding  the  opportunities  of  science  as 
a  profession,  particularly  in  the 
discipline  area  of  the  project.  These 
activities  also  should  include  attention 
to  precollege  science  teaching  as  a 
career  choice.  Specific  attention  should 
be  given  to  the  secondary  school  and 
college  academic  requirements  for  a 
science  degree  in  the  selected  discipline. 
The  participation  of  female,  minority 
and  disabled  scientists  in  this  activity  is 
especially  encouraged. 

Philosophy  and  Ethics  of  Science — 
The  development  of  a  mature  and 
participating  citizen,  scientist  or  not, 
requires  an  appreciation  of  the  role  of 
science  in  society.  Therefore,  all  projects 
must  include  some  activity  that  focuses 
on  the  philosophy  of  science  and 
scientiBc  ediics  specific  to  the  discipline 
focus  of  the  project.  Examples  of 
appropriate  topics  might  be  guidelines 
for  the  collection  and  use  of  scientific 
data,  research  ethics  or  the  need  for  a 
"Hippocratic  oath"  for  scientists. 

Research  Methodology— The  specific 
methods  and  techniques  of  scientific 
research  differ  by  field,  but  the  scientific 
method  serves  as  the  basis  for  the 
discovery  of  knowledge  across 
disciplines.  Projects  should  include  a 
general  discussion  of  research 
methodology,  with  specific  attention  to 
the  techniques  and  methods  utilized  in 
the  disciplines  which  serve  as  the  focus 
of  the  project  Hands-on  activities  in  the 
laboratory  and  field  could  be  included 


where  appropriate  along  with 
interaction  with  scientists. 

Follow-up  Activities — An  academic- 
year  foUow-up  for  summer  programs  to 
sustain  the  intensity  of  the  experience  is 
also  required.  Proposed  activities  should 
reinforce  and  expand  the  knowledge 
and  skills  learned  during  the  summer  by 
helping  students  utilize  these  skills  in 
classroom  activities.  To  this  end,  the 
follow-up  academic-year  component 
need  not  be  limited  to  summer 
participants,  but  may  also  involve  their 
classmates  and  teachers.  A  summer 
foUow-up  component  may  be  proposed 
for  academic-year  programs. 

Project  Outcomes — Proposers  must 
specify  project  goals  and  objectives  and 
how  they  plan  to  measure  the  success  of 
the  project  EstabKshed  programs  should 
include  a  discussion  of  previous 
program  outcomes.  There  will  be 
additional  data  collection  requirement 
specified  by  the  NSF  as  part  of  its 
overall  assessment  of  the  Young 
Scholars  program. 

Setting 

Residential  or  commuter  projects 
during  the  summer  are  recommended  as 
the  principal  mechanism  for  creating  an 
enrichment  experience.  Project  duration 
can  vary  from  2-8  weeks.  However, 
projects  offering  an  after  school/ 
weekend  academic-year  program  as  the 
principal  mechanism  are  also  eligible  for 
funding. 

Participants 

Junior/Senior  High  Focus — ^Proposers 
are  expected  to  design  programs  whidi 
target  students  entering  grades  6-12. 
Skill  development  and  skill  application, 
including  hands-on  activities  and 
exposure  to  research  methods  and 
techniques,  are  required  for  all  students, 
regardless  of  grade  level.  (Established 
programs  seeking  support  to  augment 
program  activities  or  expand  participant 
groups  are  also  eligible  if  the  majority  of 
current  participants  are  within  this 
grade  range.] 

Participants  should  be  students  of 
high  ability  or  high  potential,  with 
interest  in  science,  mathematics  or 
engineering.  The  Foundation  leaves  the 
interpretation  of  high  ability  and  high 
potential  to  the  proposer,  but 
encourages  consideration  of  students 
previously  identified  as  underachievers 
as  well  as  those  with  limited  prior 
opp<»tunities  to  explore  science  as  a 
career.  Particular  attention  should  be 
given  to  including  women,  minorities 
and  disabled  students. 

The  number  of  project  participants 
will  depend  on  the  proposed  activities 
and  staff  but  should  allow  for 


substantial  one-on-one  or  small  groi^i 
interaction  among  students  and  between 
students  and  senior  staff. 

Participant  Selection 

Proposah  must  specify  how 
participanta  wiD  be  identified,  recruited 
and  selected.  Admission  decisions 
regarding  participants  should  be  made 
on  the  basis  of  materials  submitted  by 
applicants.  This  information  might 
incfaide  (a)  recommendatims  from 
current  or  recent  science  or  mathematics 
teachers  and  counselors,  (b)  a  short 
-essay  by  the  student  on  why  he  or  she 
would  lUce  to  participate  or  some  other 
appropriate  topic  and  (c)  selected 
back^Yiund  and  biographical 
information.  Odier  mechanisms  such  as 
examinations  and  interviews  can  also 
t>e  considered. 

The  Foundation  expects  broad-based 
participation  in  these  programs.  For  this 
reason  participants  should  be  selected 
from  a  variety  of  secondary  schools  and 
excessive  representation  from  any  one 
school  is  discouraged.  In  adttition, 
geographic  distribution  of  participants  is 
also  an  important  factor  for 
consideratioiv  Projects  should  be 
designed,  where  possible,  to  attract 
student  partidpants  on  a  regional  or 
national  basis,  rather  than  only  locally. 

Participant  Coats 

Lack  of  personal  or  family  financial 
resources  should  not  be  a  barrier  to 
participation  by  any  eligible  student 
Therefore  proposers  may  request  NSF 
funding  for  all  or  a  portion  of  student 
expenses,  including  room  and  board  for 
residential  projects,  travel  and  a  small 
stipend  (not  to  exceed  $100/week)  for 
students  whose  participation  will 
preclude  needed  employment  Income. 
However,  proposers  can  require 
payment  ka  room  and  board  from 
participants  whom  they  determine  are 
able  to  assume  responsibility  for  these 
expenses. 

The  narrative  should  detail  per 
student  costs  for  room  and  board  if 
apphcable,  travel  and  any  stipends 
pn^rased.  as  weU  as  the  percentage  of 
any  or  all  of  these  costs  NSF  is  b^ng 
asked  to  assume.  Proposers  who  plan  to 
charge  room  and  board  fees  that  will 
vary  among  N^-sepported  participants 
should  outline  how  applicant  fiaaacial 
need  will  be  determined.  Ability  to  pay 
may  be  assessed  on  an  individual  or 
group  basis.  Stipends  for  participant* 
must  be  justified  in  terms  of  their  use  in 
attracting  the  target  population.  Further, 
the  age  ^participant*  in  terms  of 
earning  potential  ahouid  be  taken  into 
consideration  in  requesting  stipends. 


Staff 

Ptofect  staffing  reqefaements  wiB 
depend  on  the  desipi  of  the  prefect  and 
the  target  population.  Senior  staff, 
defined  as  those  who  wiU  have  primary 
responsibihty  lor  the  selection  of 
participants,  the  sapervision  of 
intellectual  activity  and  the 
demonstration  of  research  techniques 
and  field  instruction,  should  be 
academic  faculty  or  active  research 
scientists,  mathematidans  and 
engineers  in  industry.  We  also 
encourage  die  participation  as  support 
staff  of  precollege  science  and 
mathematics  teachers,  counselors, 
undergraduate  and  graduate  students, 
aiid  in  projects  involving  Junior  high 
sdiool  students,  older  precollege 
students.  The  selection  of  women, 
minority  and  disabled  scientists  is 
encouraged.  Staffnig  levels  should  be 
adequate  to  allow  for  substantive  one- 
on-one  interaction  between  participants 
and  senior  staff.  Proposers  are 
encouraged  to  solicit  volunteers  and  to 
utilize  ptul-time  as  well  as  full-time  staff 
in  order  to  reduce  costs.  Skill  in  teaching 
and  the  ability  to  interact  with  young 
students  shoidd  be  a  prerequisite  lor  the 
selection  of  all  staff. 

Sites 

Since  a  major  objective  of  this 
program  is  to  acquaint  students  with  the 
environment  and  resources  of 
universities,  colleges  and  research 
organizations,  projects  should  be 
located  at  facilities  where  higher 
education  or  advanced  research  takes 
place. 

Established  Programs 

The  Foundation  is  aware  that  a 
number  of  activities  similar  to  Young 
Scholars  Projects,  sometimes  known  at 
Secondary  School  Student  Science 
Training  Projects  (SST).  have  been 
offered  at  various  campuses  in  recent 
years,  and  have  reached  funding 
stability.  The  Foundation  strongly 
encourages  the  continuation  of  such 
programs,  and  will  not  normally  award 
support  for  such  projects  where  NSF 
sui^iort  would  serve  mainly  to  replace 
established  funding.  The  Foundation, 
however,  does  invite  proposals  from 
institutions  diet  organized  such 
activities  in  the  snmraer  of  1968  or 
regularly  in  the  last  few  years,  where 
NSF  support  would  serve  to  strengthen 
such  pn^ects.  l^  funding  new  key 
components,  or  to  wcpand  such  projects, 
by  funding  Uie  participation  of 
individnals  previously  unreachable. 
Twenty-seven  sudi  projects  vren 
supported  in  1988. 


Established  projects  for  which 
supplementary  support  is  proposed  must 
in  their  entirety  be  eligible  for  Young 
Scholar  support  and  thus  must  include 
all  the  required  Young  Scholar 
components,  and  must  be  described 
fully  in  the  proposaL 

Pngiam  Assessment  Activities 

The  Foundation  has  established  a 
plan  to  facilitate  early  and  regular 
assessment  of  program  impact.  This 
indudes  data  collection  instruments  for 
project  appUcants.  participants,  staffing 
and  operations.  As  a  part  of  these 
activities  NSF  wiU  provide  guidance  on 
the  format  and  content  of  partidpant 
applicatitMi  materials  st  die  time  of  the 
award.  The  cooperation  of  project 
directors  wiU  be  an  important  factor  fai 
assuring  the  success  of  Uiis  efiert 

Budget 

Proposers  may  request  from  the 
Foundatiion  appropriate  direct  indirect 
and  partidpant  costs.  Separate  budgets 
shoidd  be  prepared  for  year  one  and 
year  two  of  project  activities.  Normally 
awards  will  be  made  for  the  first  year 
only  at  this  time;  support  for  the  second 
year  will  be  contingent  on  the 
availability  of  funds  and  after  review  of 
the  activities  of  the  first  year. 

NSF  has  specific  provisions  regarding 
allowable  costs  for  salaries  and  wages, 
indirect  costs,  fringe  benefits,  equipment 
purchases,  participant  support  costs, 
tuition  remission,  consultant  services 
and  subcontracts.  In  general  the  Young 
Scholars  Program  is  subject  to  these 
provisions  as  stated  in  the  GRESE 
referenced  below  and  proposers  must 
follow  these  provisions  in  preparing  the 
budget  for  a  Young  Scholars  project 

General  N^  provisions  of  spedal 
relevance  to  this  program  as  well  as 
additional  program  specific  regulations 
are  summarized  below: 

•  The  Foundation  will  consider 
requests  for  extra  ctmrpensation 
(overload).  Such  requests  should  be 
cleariy  outlined  in  the  budget 
justification  section  and  will  be 
reviewed  on  an  individual  basis  with 
attention  to  the  nature  of  the  project  as 
well  as  institutional  and  current  NSF 
pcdicies. 

•  Support  will  not  be  provided  for 
general  purposes  office  equipment  such 
as  typewriters  or  furniture,  nor  for 
permanent  sdentific  equipment. 
Permanent  equipment  is  defined  as  any 
item  with  a  imit  cost  of  $500  or  more  and 
an  expected  service  life  of  two  or  more 
years.  Where  such  equipment  is  deemed 
necessary,  proposals  should  consider 
borrowing  or  renting.  Rental  costs  are 
allowable  under  this  program. 
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•  Indirect  costs  will  not  be  paid  on 
participant  costs. 

•  Funds  should  be  included  for  the 
project  director  (one  person  only)  to 
attend  the  annual  two-day  project 
directors  meeting  in  the  Spring  in 
Washington,  DC.  Proposers  should  use 
their  institutional  guidelines  regarding 
per  diem  allowances. 

•  Support  may  not  be  requested  for 
social  activities,  attendance  at  any 
conference  except  the  project  directors 
meeting,  or  for  teacher  training 
components. 

•  Proposers  are  advised  to  determine 
whether  coverage  normally  available  to 
students  and  faculty  on  campus  applies 
to  participants  in  these,  projects.  The 
budget  may  request  funds  to  purchase 
health  and  accident  insurance  for 
participants  not  covered  by  the  usual 
student  health  plans.  Insurance  costs 
should  be  specifically  justified,  and  will 
be  reviewed  on  a  case-by-case  basis. 

•  The  Young  Scholars  Program 
requires  a  reasonable  degree  of  cost- 
sharing  in  all  proposals.  Arrangements 
for  cost-sharing  should  be  clearly 
detailed  in  the  proposal's  budget 
justification  section,  and  will  be  taken 
into  consideration  in  decisions  on  the 
extent  of  NSF  support  Fees  assessed  of 
participants  are  not  considered  cost- 
sharing. 

Propoeal  PreparatioD  and  Submissioa 

Reference  Documents 

A  foimal  proposal  should  be  prepared 
following  thie  guidelines  contained  in  the 
NSF  document  Grants  for  Research  and 
Education  in  Science  and  Engineering 
[GRESE]  NSF  83-57,  rev.  11/87  and  the 
instructions  contained  in  this 
solicitation.  Additional  information  may 
be  obtained  firom  the  NSF  Grants  Policy 
Manual.  Revised.  NSF  77-47. 

Intergovernmental  Review  \ 

This  program  is  subject  to 
intergovernmental  review  imder  the 
provisions  of  E.0. 12372  and  NSF 
regulations.  Appendix  C  lists  those 
states  that  require  review  of  proposals 
submitted  to  this  program.  Request  for 
state  review  of  proposals,  where 
required,  can  be  made  simultaneously 
with  the  submission  of  this  proposal. 
However  it  is  the  responsibility  of  the 
submitting  organization  to  forward  the 
state  approval  number  to  the  Young 
Scholars  program  office  when  received. 
For  those  states  which  require  such 
review,  a  grant  award  cannot  be  made 
until  the  state  review  process  is 
completed. 


Required  Forms 

There  are  several  NSF  and  Young 
Scholars  program  forms  which  are 
required  as  part  of  the  submission  of  a 
proposal  to  this  program.  These  include 
a  Young  Scholars  Program  Data  Sheet 
(Appendix  B]  which  tvill  be  used  In  the 
assignment  of  proposals  to  appropriate 
review  panels.  All  required  forms  and  a 
checklist  for  proposal  preparation  can 
be  found  in  the  appendices  to  this 
solicitation.  Please  check  that  all  forms 
are  filled  out  completely  and  signed, 
where  necessary.  Forms  may  be 
photocopied. 

Narrative  Content  and  Formal 

The  narrative  is  limited  to  30  double- 
spaced  pages  (15  single-spaced  pages). 
There  is  no  set  limit  on  the  length  of  the 
appendices.  However,  proposers  should 
be  judicious  in  this  regard  as  NSF  leaves 
to  individual  reviewer  discretion  what 
part  of  the  appendices,  if  any,  should  be 
read.  The  narrative  should  discuss  each 
of  the  following  areas  (in  die  order 
given)  in  sufficient  detail  to  allow  the 
proposal  to  be  evaluated  in  accordance 
with  the  goals  of  this  program: 

•  Project  Goals  and  Objectives. 

•  Disciplinary  Focus. 

•  Project  Dedgn. 

— Disciplinary  Focused  Activities  (must 
include  a  schedule  of  activities) 

— ^Activities  Focused  on  Research 
Methodology 

— Career  Awareness  Activities 

— Philosophy  and  Ehtics  of  Sdenoe 
Activities 

— Follow-^p  Activities 

—Project  Setting 

•  Target  Population. 

•  Participant  Identification, 
Recruitment  &  Selection  (including 
number  of  students,  grade  level 
geographic  area,  procedures  and 
rationale). 

•  Project  Staff. 

•  Project  Site  (resources  and 
equipment). 

•  Budget  Explanation  (including  cost 
sharing  arrangement  and  participant 
costs). 

•  Project  Outcomes. 

(A  checklist  for  proposal  preparation 
spedfiying  the  order  of  presentation  can  be 
found  in  Appendix  A) 

The  deadline  for  receipt  of  proposals  for 
the  Young  Scholars  Program  is  August  8. 
1988. 

Fifteen  (15)  complete  copies  of  the 
formal  proposal  and  (3)  additional 
copies  of  the  Cover  Sheet  and  Project 
Summary  should  be  prepared  and  sent 
to:  Data  Support  Section.  Ro<Hn  223, 
National  Science  Foundation,  18CX)  G 
Street  NW..  Washington.  DC  20560. 


Evaluation  and  Selection  of  Proposals 

General  critieria  used  in  the 
evaluation  of  proposals  are  described  in 
the  NSF  GRESE  referenced  above.  The 
major  criteria  for  the  evaluation  and 
selection  of  Young  Scholars  projects  will 
be  the  ability  of  the  proposed  activities 
to  achieve  program  objectives  as  stated 
in  tUs  solicitation. 

Within  the  context  of  the  Young 
Scholars  Program  specific  evaluation 
criteria  will  include  the  appropriateness 
and  quality  of  the  following  program 
elements  for  the  target  population:  (1) 
Research,  laboratory,  field  and 
classroom  activities  focused  on  the 
science  discipline  chosen,  including 
hands-on  projects  and  planned 
interaction  between  students  and 
scientists  and  mathematicians;  (2) 
follow-up  activities;  (3)  scientific  ethics 
and  career  awareness  activities;  (4) 
participant  recruitment  and  selection 
procdures  and  demographics,  including 
the  representation  of  women,  minorities 
and  the  disabled:  (5)  project  design 
including  time  bveae  for  implementation, 
discipline  focus  and  type  of  project 
(commuter/residential;  summer/ 
acadendc  year);  (6)  project  staff 
qualifications  and  mix:  (7)  project  site 
and  resources;  (8)  budget  including  total 
costs,  proposed  cost  sharing  and 
participant  costs;  and  (9)  for  established 
programs,  the  proposed  use  of  NSF 
funds  and  the  success  of  current 
program  activities. 

Proposals  will  be  reviewed  for 
scientific  and  educational  merit  by 
scientists,  mathematicians,  engineers, 
science  educators  including  precoDege 
teachers,  and  experts  in  other  fields 
represented  by  the  proposals. 

Awards 

The  announcement  of  Young  Scholars 
Project  awards  should  be  made  in 
Felmiary,  1980.  Notification  of  awards  is 
made  in  writing  by  the  Foundation.  As 
soon  as  possible  thereafter  the 
Foundation  will  publish  and  distribute  a 
project  directory  as  a  reference  guide  for 
potential  applicants. 

Awards  will  nomrally  provide  for  one 
year  of  support,  with  a  second  year  of 
support  contingent  upon  acceptable 
progress  in  implementing  program 
objectives  and  availability  of  funding. 

Participants  admitted  and 
successfully  completing  these  projects 
will  be  identified  in  NSF  records  as 
National  Science  Foundation  Young 
Scholars.  Project  Directors  may  use  this 
terminology  in  any  presentations  made 
in  dosing  ceremonies  and  any  reference 
to  the  participants  thereafter.  The  terms 
"Science",  "Mathematics"  and 
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"Eogineeriiig'*  may  be  inserted  as 
appropriate. 

Grant  Adndoistration 

NSF  grants  are  administered  in  accord 
with  the  terms  and  omditions  of  NSF 
FX.  200  (10-87).  Grant  General 
Conditions,  copies  of  which  may  be 
requested  from  the  NSF  Forms  and 
Publication  Unit 

NOTR- PROPOSALS  MUST  mCLUEW  ALL 
REQUIRED  FORMS  WHICH  ARE 
AVAILABLE  IN  THE  PRINTED  PROGRAM 
ANNOUNCEMENT.  COPIES  OF  THE 
PROGRAM  CAN  BE  REQUESTED  FROM 
THE  ADDRESS  LISTED  BELOW:  Young 
Scholars  Progrem.  Divisioo  of  Research 
Career  Development,  Directorate  for  Science 
and  Engineering  Education,  National  Science 
Foundafion,  Room  830,  Washington.  DC  20550 
(202)357-7536. 

Questions  not  addressed  in  this 
publication  may  be  directed  to  Dr. 
Elmima  C  Johnson  at  the  adtkess  and 
phone  number  listed  above. 

Formal  pn^Kisals  should  be  prepared 
in  accordance  with  the  guidelines 
contained  in  the  Grants  for  Research  ft 
Education  in  Science  and  Engineering 
[GRESE].  pp.  1-8  and  the  inatructions 
contained  ia  this  Program 
AnnounoemenL  Sin^  ci^ues  of  the 
GRESE  (NSF  63-57.  rev.  11/87]  may  be 
ordered  fitim  the:  Forms  and  Publication 
Unit  Room  232.  National  Science 
Foundation,  Washington,  DC  20550. 

In  accordance  with  Federal  statutes 
and  regulations  and  NSF  policies,  no 
person  on  grounds  of  race,  cok)r,  age, 
sex,  national  origin,  or  disability  shall 
be  excluded  from  partidpaticm  ia, 
denied  the  benefits  of,  or  be  subject  to 
discrimination  under  any  program  or 
activity  receiving  finandal  assistance 
from  the  National  Sdence  Foundation. 

NSF  has  TDD  (Telephonic  Device  for 
the  Deaf)  capability  v^iich  enables 
individuals  with  hearing  impairment  to 
communicate  with  the  Division  of 
Personnel  and  Management  for 
information  relating  to  NSF  programs, 
employment  or  general  iaformatioa  This 
number  is  (202)  357-7492. 

The  Foundation  welcootes  proposals 
on  behalf  of  all  qualified  scientists  and 
engineers,  and  strongly  encourages 
women,  minorities,  and  persons  with 
disabilities  to  compete  fully  in  the 
program  described  in  this  document 

Facilitation  Awards  for  Handicapped 
Sdentists  and  Engineers  (FAi^  provides 
funding  for  spedal  assistance  or 
equipment  to  enable  perstms  with 
disabiUties  (investigators  and  other 
staff,  iaduriing  student  research 
assistants)  to  work  on  an  NSF  project 
See  the  FAH  pcograa  annoancemcnt  or 
contact  die  FAH  Coordinator  in  die 


Directorate  for  Scientific  Technokigical, 
and  faitemationa)  Affairs. 

(Catalog  of  PMeral  Domestfc  Assistance 
Number  47.072— Young  Sdioiara  Program) 
Efanema  C  lohaaoD 

Assodats  Program  Director,  Young  Scholars 
Program. 

May  5. 198a 
[FR  Do&  8S-10S28  Filed  fr-a-aa;  8:45  am] 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  SO-321  and  50-366] 

Environniantai  Aaaeaareent  and 
FkNUng  of  No  SlgnMcant  Impact; 
Georgia  Power  Ca  at  aL 

In  tlie  matter  of  Geotgia  Power,  Oglethorpe 
Power  Corp.,  Municipal  Electric  Autliority  of 
Georgia  and  tiie  dty  of  Dslton.  Georgia. 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission )  is 
considering  issuance  of  amemfanents  to 
Facility  Operating  License  Nos.  DFR-S7 
and  NPF-5,  iasued  to  Georgia  Power 
Company,  Oglethorpe  Power 
Corporation,  Monicipat  Electric 
Authority  of  Georgia,  and  City  of 
Dalton,  Georgia,  (the  licensee),  for 
operation  ei  dM  Edwin  I.  Hatch  Nuclear 
Plant  UniU  1  and  2,  located  in  A^Mng 
County,  Georgia. 

EnviriHunental  Assesment 

Identification  of  Proposed  Act/on 

The  proposed  amendments  would 
revise  the  provisions  in  the  Technical 
Specifications  (TS)  to:  (1)  Lower  the 
minimum  water  level  required  for 
continued  plant  operation  and  change 
the  point  o[  measurement  of  water  level 
from  the  river  gauge  to  the  pump  intake 
structure;  (2)  provide  an  alternate 
requirement  for  determination  of 
equivalent  river  level  when  a  temporary 
weir  is  in  place;  (3)  change  the  water 
level  at  which  an  increased  frequency  of 
level  siu-veillance  is  required:  (4)  change 
the  plant  service  water  pump  throttling 
requirement  for  Unit  1  aind  edd  a 
corresponding  pump  throttling 
requirement  for  Unit  2;  and  (5)  amend 
the  Technical  Specification  Bases  to 
reflect  the  above  changes. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  September  9, 1966,  as 
supplemented  by  letter  dated  May  8, 
1987,  and  partially  revised  on  December 
15. 1987. 

The  Need  for  the  Propos  jd  Action 

The  proposed  change  to  the  TS  is 
required  to  ensUe  the  liceiwee  to 


operate  the  plent  at  power  during 
periods  of  low  river  water  level  while 
maintaining  the  capability  for  salie  plant 
shutdown  tf  required. 

Environmental  la^tacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  o(  the  proposed  revisions  to 
the  Technical  Specifications.  The 
proposed  changes  would  allow  the 
licensee  to  adjust  downward  the  water 
levels  at  which  plant  service  water 
pump  throttling  and  plant  shutdown  are 
required.  However,  the  proposed 
adjusted  water  levels  are  still  suffident 
to  assure  protection  of  the  pumps  and  to 
provide  for  adequate  cooling  to  meet  a 
plant  shutdown  requirements.  Therefore, 
the  proposed  changes  do  not  increase 
die  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  an  effluents  that  may  be 
released  offsite,  and  there  is  no  change 
in  the  allowable  or  cumulative 
occupational  radiation  exposure. 
Accordingly,  the  Commission  condudes 
that  this  proposed  action  would  result  in 
no  significant  environmental  impact 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
changes  to  the  TS  involve  systems 
located  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  They  do  not 
affect  noii-radiological  plant  efflu^ts 
and  have  no  other  environmental 
impact  Therefore,  the  Commission 
conclndes  that  there  are  no  significant 
non-radiological  environmental  impacts 
associated  with  the  proposed 
amendment 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License  and  Opportunity  for 
Prior  Hearing  in  connection  with  this 
action  was  published  in  the  Federal 
Register  on  November  12, 1988  (51  FR 
41030).  No  request  for  hearing  or  petition 
for  leave  to  intervene  was  filed 
following  this  notice. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  conduded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impacts  need  not 
be  evaluated. 

The  prindpal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  as  a  result  of  plant  operations 
and  would  result  in  reduced  operational 
flexibility. 

Alternative  Use  of  Resources 

This  eetion  does  not  involve  the  use  of 
any  resources  not  previonsly  considered 
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io  the  Final  Environinental  Statemeat  for 
the  Edwin  L  Hatch  Nuclear  Plant  Units 
1  and  2,  dated  October  1072. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  9, 1986,  as 
supplemented  by  letter  dated  May  8, 
1987,  and  partially  revised  by  letter 
dated  December  15, 1987,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW..  Washington  DC,  and 
at  the  Appling  County  Public  Library, 
301  City  Hall  Drive,  Baxley,  Georgia 
31513. 

Dated  at  Rockville,  Maryland,  this  4th  day 
ofMayl9e& 

For  the  Nuclear  Regulatory  Gimmiiision. 
David  B.  Matthews, 

Director.  Project  Directorate  11-3,  Division  of 
Reactor  Projects  I/ll  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  88-10327  Filed  &-e-88: 8:i5  am] 

■LUMO  COOE  7SW-01-M 

[Dodwt  Noa.  SO-387  and  50-388] 

Issuancs  of  AfiMndmonts  to  FacMlty 
Operating  Lic«ns«s;  Pwmsylvanla 
Power  and  Ught  Ca 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission]  has  issued 
Amendment  No.  79  to  Facility  Operating 
License  No.  NPF-14  and  Amendment 
No.  44  to  Facility  Operating  License  No. 
NPF-22.  issued  to  Permsylvania  Power 
and  Light  Company,  which  revised  the 
Technical  Speciflcations  for  operation  of 
the  Susquehanna  Steam  Electric  Station. 
Units  1  and  2,  located  in  Luzerne 
County,  Pennsylvania. 

The  amendments  were  effective  as  of 
the  date  of  issuance,  to  be  implemented 
prior  to  May  3, 1988  startup  of  Unit  2 
following  its  refueling  outage. 

The  amendments  modiHed  the 
Technical  Specifications  to  revise  die 
load  profiles  for  125V  dc  battery  banks 
2D612,  2De22,  2D632.  and  2D642. 

The  application  for  the  amendments 
complies  with  the  stcmdards  and 
requirements  of  the  Atomic  Energy  Act 


of  1964,  as  amended  (the  Act),  and  die 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  1,  which  are  set  forth  in  the 
license  amendments. 

Notice  of  Consideration  of  Issance  of 
Amendments  to  Facility  Operating 
license  and  Opportunity  for  Hearing  in 
connection  with  this  action  was 
published  in  the  Federal  Register  on 
March  22, 1988  (53  FR  9387).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  concluded  that  an 
environmental  impact  statement  is  not 
warranted  because  there  will  be  no 
environmental  impact  attributable  to  the 
action  beyond  that  which  has  been 
predicted  and  described  in  the 
Commission's  Final  Environmental 
Statement  for  the  facility  dated  June 
1981. 

For  further  details  with  respect  to  the 
action  see:  (1)  The  application  for 
amendments  dated  January  8, 1988,  (2) 
Amendment  No.  79  to  License  No.  NJPF- 
14,  (3)  Amendment  No.  44  to  License  No. 
NPF-22,  and  (4)  the  Commission's 
related  Safety  Evaluation  and 
Environmental  Assessment.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street  NW,  Washington 
DC  and  at  the  Osteriiout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street.  Wilkes-Barre, 
Pennsylvania  18701. 

A  copy  of  items  (2),  (3)  and  (4)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects  1/ 

n. 

Dated  at  Rockville,  Maryland  this  25th  day 
of  April  1988. 

For  the  Nuclear  Regulatory 
Commission. 
Walter  R.  Butler, 

Director,  Project  Directorate  1-2.  Division  of 
Reactor  Projects  l/II.  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  88-10328  Filed  S-9-88:  8:45  am] 
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[Docket  Na  50-397] 

Waet)lngton  Put>lic  Power  Supply 
Syatem;  Conaideratlon  of  laauanca  of 
Amendment  to  FacHlty  Operating 
Ucenae  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 


to  Facility  Operating  No.  NFF-21  issued 
to  WasUngton  Public  Power  Supply 
System  (the  licensee],  for  operation  of 
Washington  Nuclear  Project  2  located  in 
Benton  County,  Washington.  The 
request  for  amendment  was  submitted 
by  letter  dated  November  19, 1987 
(Reference  GOLr^-275). 

The  proposed  amendment  would 
change  the  statement  of  the  number  of 
channels  per  trip  system  for  main  steam 
line  flow,  main  steam  line  tunnel 
temperature,  and  temperature  gradient 
in  Table  3.3.2-1,  "Isolation  Actuation 
Instrumentation."  This  action  if 
approved  would  correct  inconsistencies 
between  the  FSAR  and  the  Technical 
Specifications. 

Before  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  June  9, 1988,  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license,  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  petition  for  leave  to 
intervene.  Request  for  a  hearing  and 
petitions  for  leave  to  intervene  must  be 
filed  in  accordance  with  the 
Commission's  "Rule  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board 
Panel  will  rule  on  the  Request  and/or 
petition,  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intevene  must  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  idenrtify  the  specific  aspects(s]  of 
the  subject  matter  of  the  proceeding  as 
to  which  petitioner  wishes  to  intervene. 


•  Any  person  wiK)  had  filed  e  petition  for 
leave  to  kilervene  or  who  has  been 

'  admitted  as  a  party  may  amend  tfie 
petition  witboot  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 

•  first  preiiearing  conference  scheduled  in 

•  the  proceeding,  but  such  an  amended 
petition  moat  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  tiie  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  fbr 
each  contention  set  forth  with 
'  reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  wdiich  satisfies  these 
requirement*  with  re^tect  to  at  least  one 
contention  will  not  be  ponutted  to 
participate  as  a  party.  ^ 

Those  permitted  to  intervene  become 
parties  to  tiie  proceeding,  subject  to  any 
limitatioBS  ia  the  order:  granting  leave  to 
intervene,  and  have  the  oppottaaity  to 
partidpete  hilly  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  ud  crosS'«xtBnination 
witnesses. 

.    A  request  for  a  hearing  or  a  petition 
for  leave  to  faitervene  must  be  filed  with 
the  Secretary  of  the  Cmnmission.  U.S. 
Nuclear  Reg^tory  CommiaaiaD. 
Washington,  DC  20556.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room  1717  H  Street  NW.. 
Washington.  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (Itq  days  of  die  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  promptly  so  inform  the 
Commission  by  a  toli-fi^  telephone  call 
to  Western  Union  at  1-(800)  325-6000  (in 
Missouri  l-(800)  342-6700).  TTie  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
George  W.  Knighton:  petitioner's  name 
and  telephone  number,  date  petition 
was  mailed;  plant  name;  and  publicabon 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
ihould  also  be  sent  to  the  Office  of  the 
General  Counsel— Rockville,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Mr. 
Nicholas  S.  Reynolds,  Esq..  Bishop, 
Cook.  Purceil  and  Reynolds,  1400  L 
Street  NW.,  Washington,  DC  20005-3502 
and  Mr.  G.E.  Ooupe.  Esq.,  Washington, 
Public  Power  Supply  System,  P.O.  Box 
968,  3000  George  Washington  Way, 
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Richland,  Washington  88532,  attorneys 
for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714  (a)(l)(i)-{v)  and  2.n4(d]. 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
acc<M^ance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  a{^lication  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street  NW., 
Washington,  DC,  and  at  the  Ridtland 
City  Library,  Swift  and  Northgate 
Streets,  Ridiland.  Washington  B93S2. 

For  the  Nuclear  Regulatory  Conunission. 
George  W.  Knighton. 

Director,  Project  Dinctopole  V,  Division  of 
Reactor  ProJKHs—Ul  FV,  VandSptxioi 
ProjecU  Office  of  Nuclear  Reactor 
Regulation 

(FR  Doc  88-10329  Filed  5-9-88;  8^(6  am] 
BituNa  cooe  Tsss-ai^ 


(Docket  Na  50-3871 

Waetiington  PutHic  Power  Supply 
Syatem:  Conaideratlon  of  laauanca  of 
Amendment  to  Faculty  Operating 
Ucenae  and  Opportunity  for  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
21,  issued  to  Washington  Public  Power 
Supply  System  (the  licensee),  for 
operation  of  the  Washington  Nuclear 
Project  2  located  in  Benton  County, 
Washington.  The  request  for  amendment 
was  submitted  by  letter  dated  March  7. 
1988  (Reference  GOL-88-053). 

The  amendment  would  allow  the 
operation  of  WNP-2  up  to  a  power  level 
of  75%  with  one  recirculation  loop 
operating  to  the  design  bumup  of  the 
reload  fuel  of  35,000  MWD/MT  bundle 
average. 

Before  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 


(the  Act],  and  the  Conmission's 
regulations. 

By  June  9. 1888.  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  l^  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property.  finandEd.  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  mi  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition,  without  requesting  leave  of  the 
Board,  up  to  fifteen  (15]  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  thie  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
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the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these       ! 
requirements  with  respect  to  at  least  bnS 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fiiUy  in  the  conduct  of  the 
hearing,  including  opportimity  to  present 
evidence  and  cross-examine  witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission.  United 
States  Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW.. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
prompdy  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  l-{800]  325-6000  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  George 
W.  Knighton:  (petitioner's  name  and 
telephone  number);  (date  petition  was 
mailed):  (plant  name);  and  (publication 
date  and  page  niunber  of  this  Federal 
Registar  notice).  A  copy  of  the  petition 
should  also  be  sent  to  die  Office  of 
General  Counsel-Bethesda,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20655,  and  to  Mr.  Nicholas  S. 
Reynolds,  Esq.,  Bishop,  Cook,  Purcell  ft 
Reynolds,  1400  L  Street  NW., 
Washington,  DC  20005-^502  and  Mr. 
G.E.  Doupe,  Esq.,  Washington  Public 
Power  Supply  System,  P.O.  Box  968, 
3000  George  Washington  Way, 
Richland,  Washington  99532,  attorneys 
for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  this  proposed  finding  of  no 


significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  S0i92. 
For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  7, 1968.  which 
is  available  for  public  inspection  at  the 
Commission's  piiblic  Document  Room. 
1717  H  Sti«et  NW.,  Washington,  DC 
and  at  the  Richland  City  Library,  Swift 
and  Northgate  Streets,  Richland, 
Washington  99352. 

Dated  at  Rockville.  Kfaryland  this  Stfa  day 
of  Aprill98& 

For  the  Nuclear  Regulatory  Commission. 
Geor^  W.  Knighton, 

Director,  Project  Directorate  V,  Division  of 
Reactor  Projects  — III.  IV.  V&Special 
Projects  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  88-10330  Filed  S-&-88: 8:45  am] 
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PRESIDENTS  COMMISSION  ON 
WHITE  HOUSE  FELLOWSHIPS 

Annual  Meeting  Of  Commieaioners 

AOENCv:  President's  Commission  on 
White  House  Fellowships. 
action:  Notice  of  Annual  Selection 
Meeting  of  the  President's  Commission 
on  White  House  Fellowships;  closed  to 
the  public. 

summary:  Notice  is  hereby  given  that 
the  annual  Selection  Meeting  of  the 
President's  Commission  on  White  House 
Fellowships  will  be  held  at  the  Airiie 
House,  Airiie,  Virginia,  June  2  through 
lune  5, 1988,  begimiing  at  5.-00  p.m. 

The  Aimual  Selection  Meeting  is  part 
of  the  screening  process  of  the  White 
House  Fellowships  program.  During  this 
three-day  meeting  the  applications  will 
be  discussed  and  the  applicants  will  be 
interviewed  by  members  of  the 
Presidential  CommissioiL  At  the 
conclusion  of  this  meeting  the 
Commissioners  will  recommend  to  the 
President  those  they  propose  be  selected 
to  serve  as  White  House  Fellows. 

It  has  been  determined  by  the  Director 
of  the  Office  of  Personnel  Management 
that  because  of  the  eature  of  the 
screening  process,  wherein  personnel 
records  emd  confidential  character 
references  must  be  used,  which  if 
revealed  to  the  public  would  constitute 
a  clear  invasion  of  the  individuals' 
privacy,  the  content  of  this  meeting  falls 
within  the  provisions  of  section  552b(c) 
of  Tide  5  of  die  United  States  Code. 
Accordingly,  this  meeting  is  closed  to 
the  publia 

date:  The  date  of  the  Annual  Selection 
Meeting  of  the  President's  Commission 
on  White  House  Fellowships,  which  is 
closed  to  the  public  is  Jtme  2-5. 1968. 


row  raRTHBI  MTOMMATKM  CONTACT: 

President's  Commission  on  White  House 

Fellowships.  712  )acks<m  Place  NWm 

Washington.  DC  20503,  (202)  395-4522. 

MarcyUHMd. 

Director.  President's  Commission  on  White 

House  Fellowships. 

[FR  Doc  88-10390  Filed  5-0-68;  8:45  am] 
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inslssss  Na  84-25646;  TOe  Ma  SR-AMEX- 
i*-12] 

SeH-Regulatory  Organizations; 
Proposed  Rule  Change  by  ttie 
American  Stock  Exchange,  Inc^ 
Relating  to  Margin  Requirements  for 
Equity  and  Index  Options 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934.15 
U.S.C  78s(b)(l)  ("Act"),  notice  is  hereby 
given  that  on  April  25, 1988,  the 
American  Stock  Exchange,  Inc.  ("Amex" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  L  0.  and  in 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Oiganiaation's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend  Rule 
482  as  set  forth  below.  Italics  indicates 
material  proposed  to  be  added: 
[brackets]  indicate  material  proposed  to 
be  deleted. 
Rule462 

(a)-(c)  No  change. 

(d)  1.  No  change. 

2.  [AHQ  No  change. 

(D)  Subject  to  the  exceptions  set  forth 
in  subparagraphs  (F)  through  (K)  of  this 
paragraph  (d)(2)  the  minimum  margin  on 
any  put  or  call  issued,  guaranteed  or 
carried  "short"  in  a  customer's  account 
shall  be: 

(i)  No  change. 

(ii)  In  the  case  of  a  put  or  call  dealt  in 
on  a  registered  national  securities 
exchange  or  a  registered  securities 
association  and  issued  by  the  Options 
Clearing  Corporation,  and  representing 
options  on  equity  securities.  100%  of  tlve 
option  premium  plus  [15%]  20%  of  the 
market  value  of  the  equivalent  number 
of  shares  of  the  underlying  security, 
reduced  by  any  excess  of  the  exercise 
price  over  the  cturent  market  price  of 


the  underlying  security  m  the  case  of  a 
call,  or  any  excess  of  die  current  market 
price  of  the  underiying  security  over  the 
exercise  price  in  the  case  of  a  put. 

(iii)  In  die  case  of  o  put[8]  or  [and]  call 
listed  or  traded  on  a  registered  national 
securities  exchange  or  a  registered 
securities  association  and  issued  by  the 
Options  Clearing  Corporation,  and 
representing  options  on  a  broad  stock 
index  group,  100%  of  the  option  premium 
plus  [10%)  15%  of  die  product  of  Uie 
current  index  group  value  and  the  index 
multiplier  applicable  to  the  option 
contract.  In  each  case,  the  amount  shall 
decrease  by  any  excess  of  the  aggregate 
exercise  price  of  the  option  over  the 
product  of  the  current  index  group  value 
and  the  applicable  index  multiplier  in 
the  case  of  a  call  or  any  excess  of  the 
product  of  the  current  index  group  value 
and  the  applicable  index  multiplier  over 
the  aggregate  exercise  price  of  the 
option  in  die  case  of  a  put 

(iv)  In  die  case  of  a  put[8]  or  [and] 
caU[s]  listed  or  b-aded  on  a  registered 
national  securities  exchange  or  a 
registered  securities  association  and 
issued  by  die  Options  Clearing 
Corporation,  and  representing  options 
on  a  stock  index  industry  group,  100%  of 
die  option  premium  plus  [15%]  20%  of 
the  product  of  the  current  index  group 
value  and  the  index  multiplier 
applicable  to  the  option  contract 
reduced  by  any  excess  of  the  aggregate 
exercise  price  of  the  option  over  the 
product  of  the  current  index  group  value 
and  the  appUcable  index  multiplier  in 
the  case  of  a  call,  or  any  excess  of  the 
product  of  the  current  index  group  value 
and  the  applicable  index  multiplier  over 
the  aggregate  exercise  price  of  the 
option  in  the  case  of  a  put 

(v)  No  change.  Notwithstanding  the 
foregoing: 

(a)  No  change: 

(b)  Hie  minimum  margin  or  any  and 
each  put  or  call  issued,  guaranteed  or 
carried  "short"  in  a  customer's  account 
shall  be  not  less  than  100%  of  the  option 
premium  plus: 

(1)  No  diange. 

(2)  [5%]  10%  of  die  current  market 
value  of  die  equivalent  number  of  shares 
of  the  underlying  security  in  the  case  of 
an  option  on  equity  securities  that  is 
traded  on  a  registered  national 
securities  exchange  or  a  registered 
securities  association  and  issued  by  the 
Options  Clearing  Corporation: 

(3)  [5%]  10%  of  die  product  of  die 
current  index  group  value  and  the 
applicable  index  multiplier  in  the  case  of 
an  option  on  a  broad  stock  index  group 
that  is  traded  on  a  registered  national 
securities  exchange  or  a  registered 
securities  association  cuid  issued  by  the 
Options  Clearing  Corporation; 


(4)  [5%]  10%  of  die  product  of  die 
current  index  group  value  and  the 
applicable  index  multiplier  in  the  case  of 
an  option  on  a  stock  index  industry 
group  that  is  traded  on  a  registered 
national  securities  exchange  or  a 
registered  securities  association  and 
issued  by  the  Options  Clearing 
Corporation; 

[5H7)  No  change. 

(E)  No  change. 

(F)  If  both  a  put  and  a  call  for  the 
same  number  of  shares  of  the  same 
equity  security  or  the  aame  underlying 
index  with  the  same  index  multiplier  or 
the  same  principal  amount  of  the  same 
United  States  Government  obligation 
are  issued,  guaranteed  or  carried  "short" 
for  a  customer,  the  amount  of  margin 
required  shall  be  the  margin  on  the  put 
or  the  call  whichever  is  greater,  as 
required  pursuant  to  subparagraph  (D) 
[(d)]  of  this  paragraph  (d)(2]  [increased 
by  die  amount  of  any  unrealized  loss  on] 
plus  100%  of  the  premium  of  the  other 
option.  The  minimum  maigin 
requirements,  however,  shall  not  apply 
to  the  other  option. 

n.  Self-Regulatory  Oiganzation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  flUng  widi  die  Commission,  die 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-rogidatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  die 
most  significant  aspects  of  such 
statements. 

A.  Self-R^ulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  proposes,  due  to  the 
increase  in  market  volatUity 
experienced  during  the  past  six  months, 
to  raise  margin  requirements  for  both 
equity  and  index  options. 

Adopted  in  1988.  the  formula  for 
determining  margin  requirements  for  all 
short  option  positions  is  premium  plus  a 
fixed  percentage  "add  on"  of  the  market 
value  of  the  underiying  contract 
reduced  by  any  out-of-the-money 
amount  to  not  less  than  the  option 
premium  plus  a  minimum  add-on 
percentage.  Currendy.  the  initial  fixed 
percentage  "add-on"  for  equity  and 
narrow-based  index  options  is  15%  and 


for  broad-based  index  options  is  10%.' 
In  each  case,  margin  is  reduced  by  any 
out-of-the-money  amount  to  a  minimum 
of  premium  plus  5%  of  the  current  value 
of  the  underiying  conti-act.  These 
percentage  levels  were  established  to 
give  coverage  for  95%  of  the  price 
movements  in  the  underlying  product 
which  could  be  anticipated,  based  upon 
underlying  market  volatility,  during  any 
seven  day  period. 

The  Exchange  also  proposes  to  amend 
the  straddle/combination  margin 
requirements  to  include  the  premiums 
for  both  option  components.  This 
proposed  change  seeks  to  reflect  more 
accurately,  die  potential  risk  of  the 
straddle/combination  position. 

Based  on  recendy  experienced  market 
volatility,  the  Exchange  believes  it  is 
appropriate  to  increase  margin 
requirements  for  a  six  month  period. 
Hierefore,  the  Exchange  proposes  to 
increase  the  percentage  "add-on"  for 
equity  and  narrow-based  index  options 
to  20%  and  for  broad-based  index 
options  to  15%.  while  die  minimum  for 
all  options  wUl  be  increased  to  premium 
plus  10%.  At  the  end  of  the  six  month 
period,  the  new  percentages  will  revert 
to  the  previous  levels  unless  other 
percentages  proposed  by  the  Exchange 
are  deemed  appropriate  in  light  of 
experienced  market  volatility,  [hiring 
this  initial  period,  the  Exdiange,  in 
conjunction  with  other  securities 
regulators,  plans  to  develop  procedures 
to  routinely  monitor  and  adjust  margin 
requirements  so  that  both  the  investor 
and  the  firms  are  adequately  protected 
based  apon  current  market  volatilities. 

The  proposed  change  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  Exchange  in  that  the 
rule  change  is  designed  to  provide 
adequate  levels  of  protection  in  line 
with  the  current  increase  in  market 
volatility. 

Therefore,  the  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  die 
Act  which  provides,  in  pertinent  part 
that  the  rules  of  the  Exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade  and  to  protect  the 
investing  public. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  AMEX  beheves  that  the  proposed 
rule  change  will  not  impose  a  burden  on 
competitioiu 


■  In  November  1967,  the  Exchange  increated 
nwigin  requlremenlf  for  broad-bated  Index  option* 
from  5%  to  lOK  for  the  fixed  add-on  and  inm  2%  to 
5K  for  the  minimum  add-on  (mm:  SR-AMEX-S7-29). 
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C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Ruie  Change  Received  from 
Members,  Participants,  or  Others 

The  Options  Committee,  a  committee 
of  the  AMEX  Board  of  Governors 
comprised  of  members  and 
representatives  of  member  firms,  has 
endorsed  the  proposed  rule  change. 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

With  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii] 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
conununications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  PubHc  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  c^ce  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  May  31, 1988. 

For  the  Commission  by  the  Division  of 
Market  Rfiguiatioa  pursuant  to  delegated 
authority. 

lonathan  G.  Katz, 

Secretary. 

[PR  Doc  88-10331  Filed  S-e-88:  8:45  am] 
MLLMs  cooc  ana-ti-M 


(RatoaMMe.  34-2S«52:  FNa  No.  SR-NASO- 
87-43] 

Self-Regulalory  Organlzationa; 
National  Asaoctatioa  ot  Securtties 
Dealer*.  Inc.;  Order  Approving 
Proposed  Rule  Change 

The  National  Association  of  Securities 
Dealers,  Inc.  {"NASD")  submitted  on 
October  23. 1987,  and  amended  on 
March  11, 1988,  a  proposed  rule  change 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19b-4  thereunder.  TThe 
proposal  amends  the  Resolution  of  the 
NASD  Board  of  Governors  concerning 
Notice  to  Membership  and  Press  of 
Suspensions^  Expulsions,  Revocations, 
and  Monetary  Sanctions,  to  give  the 
Board  of  Governors  discretion  in 
extraordinary  circumstances  to  waive 
publication  of  disciplinary  actions 
involving  imposition  of  monetary 
sanctions  of  $10,000  or  more. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
25520,  March  25, 1988)  and  by 
publication  in  the  Federal  Register  (53 
FR  10964,  April  4, 1988). 

One  letter  of  conmient  was  received, 
objecting  to  the  proposed  rule  change. ' 
The  letter  expressed  the  opinion  of  the 
Municipal  Securities  Rulemaking  Board 
(MSRB)  that  the  amendment  would 
reduce  the  effectiveness  of  the 
Resolution  and  have  a  negative  impact  . 
on  compliance  with  MSRB  rules,  which 
the  NASD  is  responsible  for  enforcing. 
The  letter  suggests  that  at  a  minimum 
the  NASD  should  develop  guidelines  as 
to  when  its  discretion  should  be 
exercised  imder  this  amendment 

The  Commission  has  carefully 
considered  the  comment  letter,  but 
believes  that  the  NASD,  in  limiting  the 
Board's  discretion  to  extraordinary 
circumstances,  has  suffidendy 
narrowed  appHcation  of  the  amendment 
without  unduly  restricting  the  Board's 
ability  to  exercise  such  discretion  in 
unusual  instances. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD,  and,  in 
particular,  the  requirements  of  Sections 
15A  and  the  rules  and  regulations 
thereunder. 

//  is  Therefore  Ordered,  pursuant  to 
section  19(bH2>  of  the  Act,  that  the 


■  I.etfer  {rcimTeir^ce  E  Com«if6id.  Vice 
Chairman,  Municipal  Securities  Rulemaking  Board, 
to  lonatiMn  a  Kats.  Secretary,  SEC  April  21,  ISSS. 


above-mentioned  proposed  rale  change 
be,  and  hereby  is.  approved. 

For  the  Coauniuion.  by  the  Oivisioa  of 
Market  Regulation  pursuant  to  delegated 
authority.  17  CFR  a00.3(>-3{a]il2). 

lonathan  G.  Kats, 

Secretary. 

Dated:  May  4. 1966. 
(FR  Doc.  Bfr-1033Z  Filed  5-9-«8:  8:45  am] 
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Self-Regulatory  Organizations; 
Proposed  Rule  Ctiange  by  New  York 
Stocic  Exchange,  inc.,  Relating  to 
Increasing  Margin  Requirements  for 
Equity,  Industry  index  and  Broad 
Index  Stock  Group  Options 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  April  20, 1988  the  New  York 
Stock  Exchange,  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  m  below,  which  items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Conimission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  New  York  Stock  Exchange,  Inc. 
("Exchange")  is  proposing  to  raise  the 
margin  requirements  applicable  to 
equity,  industry  index  and  broad  index 
stock  group  options.  The  increased 
requirements  raise  the  percentage  levels 
to  premium  plus  20%  for  equity  and 
industry  index  stock  group  options  and 
to  premium  plus  15%  for  broad  index 
st6ck  group  options.  The  "out-of-the- 
money"  minimum  would  be  raised  to 
10%. 

n.  Self-Regidatory  Organizadon's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  i>ropofled  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  hi  Item  TV  below. 
The  self-regulatory  oi^gani^tian  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  die 


most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  The  proposed  rule  change  raises 
the  margin  requirements  for  equity, 
industry  index  and  broad  index  stock 
group  options.  The  margin  required  for 
such  options  is  based  on  a  premium  plus 
fonnula  which  calls  for  100%  of  the 
current  market  value  of  the  option  plus  a 
percentage  of  the  current  market  value 
of  the  underlying  product.  This  margin 
may  be  reduced  by  any  "out-of-the- 
money"  amount  attributable  to  the 
option,  as  long  as  a  minimum  percentage 
is  maintained.  The  current  percentage 
levels  set  in  the  rule  are  15%  for  equity 
and  industry  index  stock  group  options 
and  10%  for  broad  index  options.  The 
minimum  percentage  is  5%  for  all  such 
options.  These  percentage  levels  were 
established  to  cover  95%  of  all  historical 
seven  business  day  percentage  price 
movements  in  the  underlying  product 
(confidence  level)  during  the  recent 
twelve  month  review  period. 

The  Exchange  proposes  to  raise  the 
percentage  levels  to  premium  plus  20% 
for  equity  and  industry  index  stock 
group  options  and  to  premium  plus  15% 
for  broad  index  stock  group  options.  The 
"out-of-the-money"  minimum  would  be 
raised  to  10%.  As  a  result  of  these 
increases  the  confidence  level  will 
remain  at  95%,  however,  die  applicable 
reyiew  period  will  be  reduced  from 
twelve  to  six  months  to  be  more 
responsive  to  recent  market  volatility. 
The  proposed  requirements  are  based 
on  the  six  month  review  period  and 
reflect  die  market  volatility  of  die  last 
quarter  of  1987. 

The  Exchange  will  work  with  the 
other  options  self-regulators  to  develop 
procedures  for  monitoring  the  adequacy 
of  option  margin  requirements  on  an 
ongoing  basis  and  a  system  for  adjusting 
requirements  more  expeditiously  based 
on  volatility  data. 

An  additional  change  in  the  rule  for 
margin  on  straddles  will  more 
accurately  reflect  Uie  potential  risk  of 
such  positions  by  requiring  deposit  of 
the  current  maricet  value  of  the  option 
rather  than  any  unrealized  loss. 

It  is  expected  that  the  other  options 
self-regulatory  organizations  will  be 
making  substantially  tiie  same  changes 
to  their  respective  margin  requirements 
for  equity,  indusb^  index  and  broad 
index  group  options.  However,  the 
Exchange  understands  that  some  of  the 
options  self-regulatory  organizations 
will  include  a  six  month  "sunset" 
provision  after  which  the  new 


requirements  would  revert  to  their 
previous  levels  unless  other  percentages 
are  deemed  appropriate  by  those 
exchanges.  The  Exchange  is  not 

Eroviding  for  such  a  sunset  provision, 
ut  will  continue  to  monitor  market 
volatility  data  to  determine  if 
requirements  should  be  adjusted* 
(b)  The  proposed  rule  change  is 
consistent  with  the  requirements  of 
section  (6)(b)(5)  of  die  Securities 
Exchange  Act  of  1934  (die  "Act")  which 
provides  Uiat  die  rules  of  the  Exchange 
be  designed  to  promote  just  and 
equitable  principles  of  trade  and  to 
protect  the  investing  public  by  setting 
margin  levels  that  provide  adequate 
financial  protection  within  the  securities 
industry.  The  proposed  rule  change  is 
also  consistent  with  the  rules  and 
regulations  of  the  Board  of  Governors  of 
the  Federal  Reserve  System  for  the 
purpose  of  preventing  the  excessive  use 
of  credit  for  the  purchase  or  carrying  of 
securities,  pursuant  to  section  7(a)  of  the 
Act. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Widiin  35  days  of  die  date  of 
publication  of  diis  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wdl: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoUdtadon  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 


'  The  Commission  notes  that  the  Chicago  Board 
Options  Exchange  has  filed  a  proposed  rule  change 
to  increase  margin  requirements  that  contains  such 
a  sunset  provision.  See  Piles  No.  SR-CBOE-88-06 
and  SR-CBOE-as-oe. 


should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifdi  Sb«et  NW., 
Washington.  DC  20549.  Copies  of  die 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
commimications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifdi  Street  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  May  31, 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  (o  delegated 
authority. 

lonathan  G.  Katz, 

Secretary, 

Dated:  May  3. 198& 
[FR  Doc.  88-10333  Filed  ^-9-88;  8:45  am] 

SIUJNQ  COOC  W10-01-M 


DEPARTMENT  OF  TRANSPORTATION 

[Docket  45613] 

Order  Regarding  Brazil  Cargo  Charter 
Authorizations 

AOENCv:  Department  of  Transportation. 
action:  Allocation  Procedures  for  Brazil 
Cargo  Charter  Flights  Order  88-5-9. 
Docket  45613. 

summary:  The  operation  of  charter 
flights  between  the  United  States  and 
Brazil  is  not  currentiy  encompassed  by  a 
formal  aviation  agreement.  Since 
termination  of  the  last  Memorandimi  of 
Understanding  with  Brazil  in  late  1984. 
Brazil  charters  have  been  operated 
under  informal  arrangements  between 
the  two  governments.  For  the  past 
several  years  the  carriers  of  each 
country  have  been  able  to  operate  a 
total  of  four  (one-way  or  roundtrip) 
cargo  charters  per  month.  The  current 
arrangement  provides  that  each  nation's 
carriers  may  operate  a  total  of  thirteen 
charters  per  three-month  period, 
provided  that  no  more  than  five  flights 
are  operated  in  any  one  month.  The 
three-month  periods  commenced  in 
November  1987.  Until  March  1988, 
demand  to  operate  Brazil  cargo  charters 
was  low  and  the  flights  were  operated 
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on  a  first-ctme,  first-served  t>asis.  Hie 
Department  is  now  faced  with 
competing  applications  for  the  hmited 
available  iligfats  and  is  tentatively 
establishing  the  procedural  framework 
and  criteria  for  allocating  Brazil  cargo 
charters.  Hie  £)epartment  is  also  inviting 
interested  carriers  to  file  applications  to 
operate  Brazil  cargo  charters  for  the 
JuneOctober  1988  period  hi  addition, 
the  Departmoit  coniinned  its  April  20, 
1988  oral  allocation  of  four  fb^ts  to 
Rosenbalm  Aviation  for  the  month  of 
May  1988. 

DATES:  Objections  to  the  Department's 
proposed  procedures  and  criteria  are 
due  May  tl,  1968.  Answers  ar^  due  not 
later  than  May  16, 1988.  Applications  to 
operate  Brazil  cargo  charters  during  the 
June-October  period  are  due  no  later 
than  May  11, 1966.  Interested  ptuties 
may  obtain  a  service  copy  of  die  order 
by  calling  the  I>ocumentary  Services 
Division  (202)  366-9327  or  by  writing  to 
the  addieae  below. 


:  Obiections,  comments, 
supporting  information  and  applications 
should  be  filed  in  Docket  45613, 
addressed  to  the  Documentary  Services 
Division,  U.S.  Department  of 
Transportation,  400  Seventh  Street  SW., 
Room  4107,  Washington.  DC  20590,  and 
should  be  served  on  all  parties  in 
Docket 4561X 

Dated  May  4. 198& 
Matthew  V.  Scocozza. 

Assistant  Secretary  for  Policy  and 

International  Affairs. 

[FR  Doc  8S-10283  Piled  S-»-Mi  a-45  am] 

BILLING  COOE  4»10-«2-H  | 

IDtMt  Na  43448,  Order  8S^S-10] 

Reallocaflon  Phase;  Japan  Ctiarter 
AuttK>rization  Proceeding 

aoency:  Deportment  of  Transporation. 
ACTKMC  Finalization  of  show-cause 
Order  88-^-66  *  and  the  institution  of  the 
Reallocation  Phase — Japan  Charter 
Authorization  Proceeding,  Docket  43446 
(Order  88-5-l(q. 

SumMRv:  U.S.  air  carriers  can  operate 
only  300  one-way  charter  flights  per 
year  between  the  United  States  and 
Japan  under  the  terms  of  an  Interim 
Aviation  Agreement.  The  Department 
awarded  these  flights  to  13  U.S.  carriers 
for  the  year  ending  September  30, 1988. 
These  authorizations  are  subject  to 
forfeiture  after  7  month  depending  on 
flight  usage.  The  Department  is 
finalizing  the  procedures  and  decisional 
criteria  proposed  in  Order  88-3-66  for 
reallocation  of  the  forfeited  flights  for 
the  remainder  of  the  charter  year.  We 
will  announce  the  number  of  flights 


available  for  reallocation  by  May  9, 1988 
and  invite  ei^tcations  by  interested 
carriers. 

DATES:  Applications  and  supporting 
information  are  due  not  later  than  May 
13, 1988.  The  DepartmeBfs 
decisionmaker  will  issue  a  show-cause 
order  tentatively  reallocating  the 
available  charters  and  establishing  a 
waiting  list  for  subsequently  returned 
flights  by  May  27. 198a  He  will  issue  the 
final  decision  by  June  16. 1988. 
ADDRESS:  Applicatians  and  supporting 
informatieD  should  be  filed  in  Dkxicet 
43446  addressed  to  the  Documentaiy 
Services  IXvisioo.  U.S.  Department  <rf 
Transportatioa.  400  Seventh  StteeX  SW., 
Room  4107.  Waslungtoa,  DC  205ga  and 
should  be  served  oo  aU  parties  in 
DwJ(et4344a. 

Dated  Ifair  4. 1988. 
M^lhBwV.ScoGna, 
Asshtant  Seavtory  far  Policy  and 
International  Affadrt. 
(FR  Doc.  88-10284  Filed  S-9-88:  8:45  am] 

BtUJNO  COOE  4*1»-Sa-M 


Coast  Goard 

[CGD  87-034] 

Great  Lakes  Pilotage  Review; 
Availability  of  I 


AQENCV:  Coast  Guard.  DOT. 
ACTION:  Notice  of  availability  of  the 
draft  study  report  and  request  for  public 
comment. 

SUMMARy:  A  number  of  issues  have 
been  raised  the  past  several  years 
concerning  Great  Lakes  pilotage,  last 
studied  in  depth  during  1972.  In  view  of 
the  concerns  expressed  and  the  fact  that 
the  last  study  is  over  15  years  old,  the 
Defiartment  of  Transportation  initiated  a 
review,  conducted  by  a  multi-agency 
study  group  chaired  by  the  Coast  Guard. 
Early  in  the  review  process,  the  study 
group  held  a  public  meeting  in 
Cleveland.  Ohio  Qune  24, 1987).  A 
meeting  notice  was  published  in  the 
Federal  Register  (52  FR  19955)  on  May 
28, 1987.  A  transcript  of  that  meeting 
may  be  purchased  from  the  transcriber, 
Fincum-Mancini,  601  Rockwell  Ave.. 
Cleveland,  Ohio  44114.  (216)  696-2272. 
Comments  received  at  that  meeting  and 
since  that  meeting  were  considered  in 
the  review  process. 

The  current  Great  Lakes  pilotage 
review  has  been  completed,  and  a  copy 
of  the  draft  report  is  available  for  public 
comment 

DATES:  To  insure  full  consideration, 
comments  must  be  received  by  May  20, 
1988.  Comments  received  after  that  date 
will  be  considred  to  the  extent  possible. 


;  Copies  of  the  Great  Lakes 
Pilotage  Study  Draft  Report  are 
available  from,  and  oonnnents  should  be. 
maUed  to:  Conmwmdant  (G-LIlA-2/Zl). 
CGD  87-034.  \}&.  Coast  Guard. 
Washington,  DC  20593-0001. 

Between  7:30  a.m.  and  3:30  p.m., 
Monday  trough  Friday,  the  draft  report 
and  comments  on  it  will  be  available  for 
inspection  or  copying  at  the  Marine 
Safety  Council  (G-LRA-2/21).  Room 
2110,  MS.  Coast  Guard  Headquarters. 
2100  Second  Street  SW.,  Washington. 
DC2060»-00ia.  (202)  287-1477. 
Comments  on  die  draft  report  may  also 
be  delivered  to  this  location  during  the 
times  stated. 


ITMM  contact: 
The  Executive  Secretary.  Marine  Safety 
CouDcil  (G-LRA-2],  U.S.  Coast  Guard 
Headquartas,  ZIOO  Second  Street  SW., 
Washington,  DC  20593-0001.  (202)  267- 
1477. 

Dated:  May  5, 1988. 
P.C  Lamidsen. 

Captain,  U.S.  Coast  Guard  Chief  Office  of 
Marine  Safety,  Security  and  Environmental 
Protection. 
[FR  Doc  8&-10384  Filed  &-«-88: 8:45  am] 

SILLMe  COOE  4ttB-1«-M 


Maritime  Administration 

Change  of  Name  of  Approved  Trustee; 
BT  Trust  Ca  of  CaHfomia 

Notice  is  hereby  given  that  effective 
March  16, 1987.  BT  Trust  Company  of 
California.  MA..  San  Francisco. 
California,  changed  its  name  to  Bankers 
Trust  Company  of  California.  N.A. 

Dated  May  S,  198a 

By  Order  of  the  Maritime  Admioistrator. 
James  E.  Saari. 
Secretary. 
[FR  Doc  aa-10391  Hied  &-»-88:  S:45  am] 

BILLlNQCOaC  «tlO.«1.« 


National  Highway  Traffic  Safety 
Administration 

Highway  Safety  Program;  Amendment 
of  Conf  onning  Products  List  of 
Evidential  Breath  Testing  Devices; 
Correction 

agency:  National  Highway  Traffic 
Safety  Administratkan  (NHTSA).  DOT. 

ACTION:  Notice;  Correction. 

summary:  NHTSA  is  correcting  errors  in 
the  Conforming  Products  List  of 
Evidential  Breath  Measurement  Devices 
which  appeared  in  a  notice  in  the 
Federal  Register  on  March  2, 1988  (52  HI 
6727). 


FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Robin  Mayer.  Office  of  Alcohol  and 
State  Programs,  NTS-21.  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street.  SW.,  Washington. 
DC  20590;  Telephone  (202)  366-9825. 

SUPPLEMENTARY  INFORMATION:  On 

Mardi  2. 1988.  NHTSA  pubhshed  a 
notice  in  the  Federal  Register  (52  FR 
6727)  which  contained  a  Conforming 
Products  List  (CPL)  of  Evidential  Breath 
Measurement  Devices  which  have  been 
found  to  conform  to  the  Model 
Specifications  for  these  instruments.  The 
CPL  contained  errors,  under  the 
headings  CMI.  Inc.  and  Smith  and 
Wesson  Electronics,  which  are 
discossed  briefly  below  and  corrected 
by  this  notice. 

On  page  6728,  second  column:  CNQ. 
Inc's  Intoxilyzer  4011  (which  is  both 
Mobile  and  Non-Mobile)  was  omitted 
ft-om  the  CPL;  CMI,  Inc.'s  4miAQ-A  and 
4011AQ-2  models  should  have  read 
4011AS-A  and  4miAS-AQ.  respectively; 
and  Smith  and  Wesson  Electronics' 
Breathalyzer  200  (Non-Humidity  Sensor) 
should  have  read  2000  (Non-Humidity 
Sensor).  For  the  public's  convenience,  in 
this  notice,  all  models  under  these  two 
headings  are  being  published  in  their 
corrected  form,  as  follows: 


Manufacturer  and  modef 


CMI,  Inc.  Mintum,  Co: 
Intoxilyzer  401t. 

4041 A 

401  IAS 

40t1AS-A_ 

4ei1AS-AQ 

4011AW : 

40t1A27-10100 

4011A27-10100«Mm 

5000 .._ 

5000    (w/Cal.    Vapor    Re- 

Circ). 
5000     (w/3/8"     ID     hoM 
option). 

Smith  and  Wesson  Electronics, 
SpringfieM.  MA 
Brealhalyzw  900 

900A___.;: ., 

1000 

2000 

2000  (Non-Humi(fty  Sensor) 


Non- 
motNto 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


X 
X 

X 
X 
X 


(23  U.S.C.  402:  delegations  of  authority  at  49 
CFR  1.50  and  501.) 

Robert  ^fiGi>oialm, 

Depaty  Associate  Administrator  for  Traffic 

Safety  Prograws. 

(FR  Doc.  88-10341  Filed  5-9-88:  8:45  am] 

BlUJNOCOOe  4t10.M-M 


Rulemaking,  Research,  and 
Enforcement  Programs 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
action:  Notice. 

summary:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
answer  questions  from  the  public  and 
the  automobile  industry  regarding  the 
agency's  rulemaking,  research  and 
enforcement  programs. 
DATES:  The  agency's  regular,  quarterly 
public  meeting  relating  to  the  agency's 
rulemaking,  research  and  enforcement 
programs  will  be  held  on  |une,  22, 1988, 
beginning  at  10:30  a.m.  Questions 
relating  to  the  agency's  rulemaking, 
research  and  enforcement  programs, 
must  be  submitted  in  vniting  by  June  8. 
1988.  If  sufficient  time  is  available. 
.  questions  received  after  Jime  8  date  may 
be  answered  at  the  meeting.  The 
individual,  group  or  company  submitting 
a  question  does  not  have  to  be  [iresent 
for  the  question  to  be  answered.  A 
consolidated  list  of  the  questions 
submitted  by  June  8,  and  the  issues  to  be 
discussed,  will  be  mailed  to  interested 
persons  on  June  17, 1988.  and  will  be 
available  at  the  meeting. 
ADDRESS:  Questions  for  the  June  22 
meeting  relating  to  the  agency's 
rulemaking,  researcii,  and  enforcement 
programs  should  he  submitted  to  Barry 
Felrice,  Associate  AdministratCH-  for 
Rulemaking,  Room  5401,  400  Seventh 
Street  SW..  Washington,  DC  20590.  The 
public  meeting  will  be  held  in  the 
Conference  Room  of  the  Environmental 
Protection  Agency's  Laboratory  Facility. 
2565  Plymoudi  Road.  Ann  Arbor. 
Michigan. 
SUPPLEMENTARY  INFORMATION:  NHTSA 

will  hold  its  regular,  quarterly  meeting 
to  answer  questions  finm  the  public  and 
industry  regarding  the  agency's 
rulemaking,  research,  and  enforcement 
programs  on  Jime  22, 1988.  The  meeting 
will  begin  at  10:30  a.m..  and  will  be  held 
in  the  Conference  Room  of  the 
Environmental  FVotection  Agency's 
Laboratory  Facility.  2565  Plymouth 
Road,  Ann  Arbor.  Michigan.  The 
purpose  of  the  meeting  is  to  focus  on 
those  phases  of  these  NHTSA  activities 
which  are  technical,  interpretative  or 
procedural  in  nature.  A  transcnpt  of  the 
meeting  will  be  available  for  public 
inspection  in  the  NHTSA  Technical 
Reference  Section  in  Washington,  DC 
within  four  weeks  after  the  meeting. 
Copies  of  the  transcript  will  then  be 
available  at  twenty-five  cents  for  the 
first  page  and  five  cents  for  each 
additional  page  (length  has  varied  from 


100  to  150  pages)  upon  request  to 
NHTSA  Technical  Reference  Section. 
Room  5108,  400  Seventh  Street  SW.. 
Washington,  DC  20590.  Room  5108,  400 
Seventh  Street  SW.,  Washington.  DC 
20590. 

Issued  on  May  4. 1988. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
(FR  Doc  88-10342  Filed  S-9-88:  8:45  am] 

BtLLlNG  CODE  MIO-St-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collaction 
Requirements  Submitted  to  0MB  for 
Review. 

Date:  May  5,  ISSS. 

The  Department  of  Treasury  lias 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  dearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  9ft-511.  Copies  of  the 
submissionfs)  may  be  obtained  hy 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer. 
Department  of  the  Treasury.  Room  2224. 
15th  and  Pennsylvania  Avenue  NW.. 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0071. 

Form  Number:  IRS  Form  2120. 

Type  of  Review:  Extension. 

Title:  Multiple  Support  Declaration. 

Description:  A  taxpayer  who  pays 
more  than  10%,  but  not  more  than  50%, 
of  the  support  of  an  individual  may 
claim  that  individual  as  a  dependent 
provided  the  taxpayer  attaches 
declarations  from  the  other  contributors 
indicating  that  they  will  not  claim  the 
individual.  This  form  is  used  to  show 
that  the  other  contributors  have  agreed 
not  to  claim  the  individual  as  a 
dependent. 

Respondents:  Individuals  or 
households. 

Estimated  Burden:  990  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service. 
Room  5571. 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget.  Room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Dale  A.  Morgan. 

Departmental  Reports  Management  Officer 
[FR  Doc.  88-10379  Filed  5-9-88;  8-45  am] 

BlUJNa  COOC  4t10-3&.M 
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Sunshine  Act  Meetings 


Fadaral  Rcfister 
Vol  63.  No.  90 
Tuesday.  May  10.  1988 


This  section  o»  tw  FEDERAL  REGISTER 
contains  noioes  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(eK3). 


COMMtSSKM  ON  ova.  mONTS 

PLACE  Auditorium,  HHS  North  Building. 
330  Independence  Avenue.  SW.. 
Washington,  DC  20201.  | 

DATE  AND  TMC  Wednesday.  May  la 
1988, 4tQ0  p.ni.-6:00  pjn. 

STAnis or  MBiiiNU.  Open  to  the  public. 

MATTERS  TO  BE  CONSIDEREO: 

I.  Approval  of  A^nda. 

II.  Approval  of  Minutes  of  Last  Meeting. 

III.  Staff  Director's  Report 

A.  Status  of  Earmarks. 

B.  Personnel  Report 

C.  Activity  Report 

IV.  Resolution:  Chairman  Pendleton. 

V.  Resolution:  Commissioner  Alien. 

VI.  Regional  Forums:  Update. 

Vn.  SAC  Report  "Minority  Political 

Participation  in  Selected  Alabama        ' 
Jurisdictions". 

Vni.  SAC  Report  "Bigotiy  and  Violence  In 
Illinois".  J 

IX.  SAC  Recharters.  | 

PPWtON  TO  CONTACT  TON  miTNEII 

INFORMATION:  John  Eastman,  Press  and 
Communications  Division.  (202)  376- 
8312. 

Wimam  VL  COan, 

Solicitor. 

[FR  Do&  88-10461  Filed  5-6-88;  1:46  pm] 

MLUNOCOM  IIW  SI  M 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 


DATE  AND  TIME:  2.-00  p.m.  (eastern  time) 
Monday,  May  16,  lOea 

place:  Clarence  M.  Mitchell.  Jr., 
Conference  Room,  No.  200-C  on  the 
Second  Floor  of  the  Columbia  Plaza 
Office  Building.  2401  "E"  Street,  NW„ 
Washington.  DC  20507. 

STATUS:  Part  of  the  Meeting  will  be 
Open  to  the  Public  and  Part  will  be 
Closed  to  the  PubUc. 

MATTERS  TO  BE  CONSWEREO: 

Open  Session 

1.  Announcement  of  Notation  Vote(s). 

2.  A  Report  on  Commission  Operations 
(Optional). 

3.  Reassessment  of  November  10. 1986 
Decision  to  Terminate  Pension  Accrual 
Rulemaking  Under  section  4(fH2)  of  the 
ADEA. 


Closed  Session 

1.  Agency  Ad|udication  and  Determination 
on  Federal  Agency  Discrimination 
Complaint  Appeals. 

2.  Litigation  Authorization:  General  Counsel 
Recommendations. 

Note. — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
the  EEOC  Commission  meetings  in  the 
Federal  Register,  the  Commission  also 
provides  a  recorded  announcement  a  hill 
week  in  advance  on  future  Commission 
sessions.  Please  telephone  (202)  634-6748  at 
all  times  for  information  on  these  meetings.) 

CONTACT  PERSON  FOR  MORE 
information:  Hilda  Rodriguez, 
Executive  Officer  (Acting)  on  (202)  634- 
674a 

Dated:  May  S.  1988. 

Hilda  0.  Rodrigues, 

Executive  Officer  ( Acting),  Executive 
Secretariat 

[FR  Doc.  88-10421  Filed  &-6-B8;  11:41  am] 

MLUNO  COOC  S7SO-0S-M 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration;  Correction 
of  Simshine  Act  Meeting 
AOENCY:  Farm  Credit  Administration. 
SUMMARY:  Pursuant  to  the  Government 
In  the  Sunshine  Act  (5  U.S.C.  552b(e)(3)), 
the  Farm  Credit  Administration  gave 
notice  on  April  29, 1988  (53  FR  15492)  of 
the  regular  meeting  of  the  Farm  Credit 
Administration  Board  (Board)  scheduled 
for  May  3, 198a  This  notice  is  to  revise 
the  agenda  for  that  meeting  to  include 
additional  items  of  discussion. 

FOR  FURTHER  INFORMATION  CONTACT 

David  A.  Hill,  Secretary  to  the  Farm 
Credit  Administration  Board,  1501  Farm 
Credit  Drive,  McLean,  Virginia  2210^ 
5090.  (703)  883-^003. 

ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive.  McLean, 
Virginia  22102-5090. 

SUPFIIMBNTARY  NIFORMATION:  Parts  of 
the  meeting  of  the  Board  were  open  to 
the  public  (limited  space  available),  and 
parts  of  the  meeting  were  closed  to  the 
public.  The  agenda  for  Tuesday,  May  3, 
is  revised  as  follows: 

Open  Session 

1.  CEO  Salary  Proposals— 

•  Central  Bank  for  Cooperatives; 

•  Federal  Farm  Credit  Banlcs  Funding 
Corporation;  and 

•  Fann  Credit  Bank  of  Springfield: 

2.  Salary  Changes  for  the  ^ringfleid  District; 


3.  Implementation  of  the  Agricultural  Credit 

Act  of  1967— 

•  Final  Rule  on  Disclosure  to  Shareholders. 
12  CFR  Part  620; 

•  Proposed  Regulation  on  Mergers/ 
Consolidations.  12  CFR  Parts  611. 618 
and  620; 

•  Proposed  Regulation  on  Secondary 
Market  12  CFR  Parts  611. 612. 614.  and 
617-623; 

•  Proposed  Regulation  on  Insurance  to 
System  Members  and  Borrowers,  12  CFR 
Part  618.  Subpart  B; 

•  Final  Regulation  on  FCA  Organization, 
12  CFR  Part  600; 

4.  Delegation  of  Authority  Concerning 

Disapproval  of  Association 
ConsoUdations  and  Other  Proposed 
Restructurings; 

'Closed  SessioB 

5.  CEO  Salary  Proposals— 

•  Farm  Credit  Banks  of  Wichita;  and 

•  Farm  Credit  Banks  of  Sacramento; 

6.  Salary  Changes  for  the  Sacramento 

District 

7.  Examination  and  Enforcement  Matters. 

Dated:  May  5. 198a 
D«vidA.HlII, 

Secretary,  Perm  Credit  Administration  Board. 
(FR  Doc.  86-10433  Filed  6-6-88;  12:57  pm] 
MUMQ  coot  STOS-OV^I 

FUiRAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  S52b),  notice  is  hereby  given  that 
at  5:33  p.m.  on  Thursday,  May  5.  igsa 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to  consider  matters  relating  to  an 
assistance  agreement  pursuant  to 
section  13(c)  of  the  Federal  Deposit 
Insurance  Act 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.  C 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L  Clarice  (Comptroller 
of  the  Ciurency).  concurred  in  by 
Chairman  L  William  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable:  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation: 
and  that  the  matters  could  be 


'SeMion  cloMd  to  (he  pul>tio— «x«in|>t  pumiani 
10  S  U.8.C  SS2i>(c)  (4).  (8).  (8)  and  [»]. 


considered  in  a  ck>sed  meeting  by 
authority  of  subsections  (c)(4).  (c)(B). 
(c)(9)(A)(ii).  and  (c)(9)(B)  of  the 
"Government  in  tiie  Sunshine  Act"  (5     ,  , 
U.S.C.  552b(c)(4),  (cK8),  (c)(9)(A)(ii).  and 
(c)(9)(B)). 

Dated:  May  6. 19B& 
Federal  Deposit  Insurance  Corporation. 
Robert  E  Feldman. 

Assistant  Executive  Secretary  (Operations). 
[FR  Doc.  68-10492  Filed  5-6-«8:  3:24  p.m. 

BILUNG  CODE  S714-01-4I 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

May  5. 1988. 

TIME  AND  DATE:  lOKX)  a.m..  Thursday. 
May  12, 1988. 

PLACE:  Room  600, 1730  K  Street.  NW.. 
Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Quinland  Coals.  Inc.,  Docket  No.  WEVA 
85-169.  (Issues  include  whether  substantial 
evidence  supports  the  judge's  finding  of 
unwarrantable  failure.) 

2.  Local  Union  No.  5877,  Dist.  17,  UMWA  v. 
Monument  Mining  Corp.,  and  Island  Creek    ■ 
Cool  Co..  Docket  No.  WEVA  85-21tC.  (Issues 
include  consideration  of  matter  remanded 
from  the  Court  of  Appeals.) 

Any  person  intending  to  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  20  CFR 
2706.150(a)  (3)  and  2706460(e). 

CONTACT  PERSON  FOR  MORE  INFO:  Jean 

Ellen  (202)  653-5629/(202)  566-2673  for 

TDD  Relay. 

lean  H.  Ellen, 

Agenda  Clerk. 

[FR  Doc.  88-10441  Filed  5-6-88;  1:44  pm] 

BILUNG  COOE  trSS-OI-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  DATE:  12:00  noon,  Monday, 

May  16. 1988. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  2l8t  Streets, 
NW..  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

\.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 
.     2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 


CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p  jn.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  May  6, 19e& 
fames  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-10487  Filed  5-6-88:  3:08  praj 
BILLING  cooe  ezio-oi-M 

INTERSTATE  COMMERCE  COMMISSION 
TIME  AND  DATE:  10:00  a.m..  Tuesday. 
May  17. 1988. 

PLACE:  Hearing  Room  A,  Interstate 
Commerce  Commission,  12lh  & 
Constitution  Avenue.  NW..  Washington. 
DC  20423. 

STATUS:  Open  Special  Conference. 
PURPOSE:  The  purpose  of  the  conference 
is  for  the  Commission  to  discuss  among 
themselves,  and  to  vote  on,  the  agenda 
item.  Although  the  conference  is  open 
for  public  observation,  no  public 
participation  is  permitted. 
MATTERS  TO  BE  DISCUSSED: 

Finance  Docket  No.  27590  (Sub  No.  1),  Trailer 
Train  Company,  et  al. — Fooling  of  Car 
Service  With  Respect  to  Flalcars 
and 

MCF-18505;  CLI  Acquisition  Company- 
Purchase — Trailways  Lines,  Inc.,  GLI 
Acquisition  Company — Control — 
Continental  Panhandle  Lines.  Inc. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Alvin  H.  Brown,  Office  of 

Government  and  PubUc  Affairs. 

Telephone:  (202)  275-7252. 

Noeta  R.  McGee, 

Secretary. 

[FR  Doc.  88-10486  Filed  S-6-88;  3:07  pm] 

BILLING  CODE  703S-01-M 

NUCLEAR  REGULATORY  COMMISSION 

date:  Weeks  of  May  9, 16.  23,  and  30. 

1988. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike.  Rockville. 

Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  May  9 

Thursday,  May  12 

10:00  a.m. 
Briefing  on  Status  of  Unresolved  Safety/ 
Generic  Issues  (Public  Meeting). 
2:00  p.m. 
Briefing  on  Efforts  to  License  a  HLW 
Repository  and  Status  of  Center  for 
Nuclear  Waste  Repository  Analysis 
(Public  Meeting). 


3:30  pjB. 
Afrirmation/Discussion  and  Vote  (Public 

Meeting), 
a.  Final  SUtion  Blackout  Rule.  USI  A-44 

(Tentative). 

Week  of  May  16— Tentative 

Tuesday,  May  17 

2.-00  p.m. 
BrieFing  by  DOE  on  High  Level  Waste 
Program  (Public  Meeting). 

Wednesday.  May  18 

10:00  a.m. 

Briefing  on  Master  Plan  for  Integrating  All 
Severe  Accident  Issues  (Public  Meeting). 
2:00  p.m. 

Annual  Briefing  by  INPO  (PubUc  Meeting). 

Thursday.  May  19 

2:00  p.m. 
Briefing  on  NAS  Human  Factor 
Recommendations  (Public  Meeting). 
3:30  p.m. 
Affirmation/Discussion  and  Volt:  (Public 
Meeting)  (if  needed). 

Week  of  May  23 — Tentative 

Thursday,  May  26 

3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed). 

Week  of  May  30— TenUtive 

Tuesday,  May  31 

2:00  p.m. 
Briefing  on  Human  Factors  Program  and 
NRC  Views  of  NAS  Recommendations 
(Public  Meeting). 

Wednesday,  June  1       ■ 

2:00  p.m. 
Briefing  on  Technical  Specification 
Revisions  (Public  Meeting). 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed). 

Friday,  June  3 

10:00  a.m. 
DOE  Briefing  on  LLW  Program,  West 
Valley  Demonstration  Project  and 
Uranium  Mill  Tailings  Remedial  Action 
Project  (Public  Meeting). 

Note. — Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  hsted  for  affirmatioa  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

TO  VERIFY  THE  STATUS  OF  MEETINGS 
.  (RECORDING):  (301)  492-0292. 


BEST  COPY  AVAILABLE 
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OONTACT  ranON  FON  MORC 

MPOmiATlON:  WiUiam  Hill  (301)  492- 

1661. 

WiUiain  M.  Hill,  Jr.. 

Office  of  the  Secretary. 
May  5, 198& 

[FR  Doc.  88-10491  Filed  5-«-88;  3:23  pm] 

MUMQ  COW  7SM-«1-«  j 

SECURITIES  AND  EXCHANGE  COMMtSSKM 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Govenunent  in  the 
Sunshine  Act,  Pub.  L  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  May  9, 1988: 

An  open  meeting  will  be  held  on 
Wednesday,  May  11, 1988.  at  1K»  p.m.  A 
closed  meeting  will  be  held  on 
Wednesday,  May  11, 1988,  at  2:30  p.m. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
present. 

The  General  Counsel  of  the  | 

Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 


552b(c)(4),  (8),  (9){A)  and  (10)  and  17 
CFR  200.402(a)(4),  (8),  (9)(i)  and  (10) 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Grundfest,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  closed  session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday,  May 
11, 1988,  at  IKW  p.m.,  will  be: 

Consideration  of  whether  to  issue  a 
Memorandum  Opinion  and  Order  with 
respect  to  an  application-declaration  filed  by 
Eastern  Utilities  Associates  ("EUA"),  a 
registered  holding  company  under  the  Public 
Utility  Holding  Company  Act  of  1935  ("Act"), 
and  its  wholly  owned  electric  utility 
subsidiary,  EUA  Power  Corporation  ("EUA 
Power").  EUA  Power  proposes  to:  (1)  bsue  up 
to  Siao  million  of  17V^%  Series  B  Secured 
Notes  due  1993  ("Series  B  Notes"),  only  in 
exchange  for  up  to  $180  million  of  17  W% 
Series  A  Secured  Notes  ("Series  A  Notes") 
now  outstanding,  and  up  to  180,000 
Contingent  Interest  Certificates  ("CICs").  one 
of  which  will  be  issued  with  each  $1,000 
principal  amount  of  Series  B  Notes  in 
exchange  for  Series  A  Notes;  (2)  issue  up  to 
$100  million  of  17Vi%  Series  C  Notes  ("Series 
C  Notes")  to  the  Series  B  Noteholders  and  the 
Series  C  Noteholders  in  lieu  of  the  payment 
of  cash  interest  on  the  Series  B  and  Series  C 
Notes;  and  (3)  issue  and  sell  up  to  $25  million 
additional  shares  of  Preferred  Stock  to  EUA. 


EUA  proposes  to  acquire  EUA  Power's 
Preferred  Stock  and.  in  connection  therewith, 
to  issue  $25  million  of  short-term  notes  under 
its  existing  bank  lines  of  credit 
Consideration  will  also  be  given  to  whether 
to  issue  an  order  for  a  hearing  in  response  to 
a  request  for  a  hearing  pending  in  this  matter. 
For  further  information,  please  contact 
Robert  P.  Wason  at  (202)  272-7084. 

The  subject  matter  of  the  closed 
meeting  for  Wednesday,  May  11, 1088, 
at  2:30  p.m.,  will  be: 

Formal  orders  of  investigation. 

Subpoena  enforcement  action. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  injunctive  actions. 

Institution  of  injunctive  actions. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Brent 
Taylor  at  (202)  272-2014. 
Jooathan  G.  Katz, 
Secretary. 
May  5, 198& 

[FR  Doc.  88-10444  Filed  5-8-«8;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previousty 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  ttte  Code  of  Federal  Regulatk>n8. 
Tt>ese  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewtiere  In  ttie 
issue. 


DEPARTMENT  OF  AGRICULTURE 
Fanners  Home  Administration 
7  CFR  Part  1900 

Fanners  Home  Administration  Appeal 
Procedure 

Correction 

In  proposed  rule  document  88-8430 
beginning  on  page  12695  in  the  issue  of 
Monday,  April  18, 1988,  make  the 
following  corrections: 

§1900.57    [Corrected] 

1.  On  page  12700,  in  the  second 
column,  in  $  1900.57,  paragraph  (d)(l)(i) 
should  read  as  follows: 

'  "(i)  Appellants  may  tape  record  the 
proceedings  at  their  own  expense. 
Appellants  must  state  when  the  taping 
begins." 

2.  On  page  12702,  in  the  second 
column,  in  the  parenthetical  instruction 
following  the  fost  heading,  insert  "not" 
between  "is"  and  "required". 

MLUNQ  cooc  1fOS41-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  416 
Lfleg.  Na  161 

Supplemental  Security  Income  for  the 
Aged,  Blind,  and  Disabled;  Medicaid 
Eligibility  Determinations 

Correction 

In  rule  dociunent  88-8679  beginning  on 
page  12938  in  the  issue  of  Wednesday, 


April  20, 1988.  make  the  following 
correction: 

On  page  12939,  in  the  first  column,  in 
the  seventh  line  from  the  bottom,  "use" 
should  read  "us". 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  179 

(Docket  No.  87N-0363] 

Irradiation  in  ttie  Production, 
Processing,  and  Handling  of  Food; 
Labeling 

Correction 

In  rule  doctiment  88-8597  beginning  on 
page  12756  in  the  issue  of  Monday,  April 
18, 1988,  make  the  following  correction: 

On  page  12756,  in  the  first  column, 
under  DATE,  in  the  first  line,  the 
effective  date  should  read  "April  18, 
1988". 

BaiMG  CODE  1S0Mt14> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  444 

[Docket  Na  79N-0155] 

Oligosaccharide  Antibiotle  Drugs; 
Neomycin  Sulfate  for  Compounding 
Oral  Products 

Correction 

In  rule  document  88-8189  beginning  on 
page  12644  in  the  issue  of  Friday,  April 
15, 1988,  make  the  following  corrections: 

1.  On  page  12647,  in  the  first  column, 
the  heading  for  F.  should  read  "F. 
Conclusions:  Risk  Versus  Benefif. 

2.  On  page  12649,  in  the  third  column, 
in  the  first  complete  paragraph,  in  the 
first  line,  "empyema"  was  misspelled. 

3.  On  page  12650,  in  the  first  column, 
in  the  first  complete  paragraph,  in  the 
fifth  line,  "place"  should  read  "space". 


4.  Also  in  the  same  column,  in  the 
same  paragraph,  in  the  third  line  from 
the  bottom,  "neutral"  should  read 
"neural". 

5.  On  page  12658,  in  the  first  column. 
"PART  44"  should  read  "PART  444". 

BILUNQ  COOC  ISOMI^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdminlstratkMi 

[Docket  No.  8SE-0131] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Prozac™ 

Correction 

In  notice  document  88-8313  beginning 
on  page  12601  in  the  issue  of  Friday, 
April  15, 1988,  make  the  following 
corrections: 

1.  On  page  12601,  in  the  third  column, 
under  SUMMARY,  in  the  eighth  line. 
"Commission"  should  read 
"Commissioner". 

2.  On  page  12602,  in  the  first  columa 
under  supplementary  information,  in 
the  eighth  line,  "as"  should  read  "was". 
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Management  and 
Budget 

5  CFR  Part  1320 

Control  of  Paperwork  Burdens  on  the 
Public;  Regulatory  Changes  Reflecting 
Amendments  to  the  Paperwork  Reduction 
Act;  Final  Rule 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

5  CFR  Part  1320 

Control  Of  Paperwork  Burdens  on  the 
Pubic;  Regulatory  Changes  Refleoting 
Amendments  to  the  Paperwork 
Reductton  Act 

agency:  Office  of  Management  andi 
Budget,  Executive  Office  of  the 
President 
action:  Final  rule. 

summary:  This  rule  implements  the 
amendments  to  the  Paperwork 
Reduction  Act  of  1980  made  by  the 
Paperwork  Reduction  Reauthorization 
Act  of  1986.  In  amendments  to  44  U.S.C. 
3507.  Congress  sought  to  enable  the 
public  to  participate  more  fully  and 
meaningfully  in  the  Federal  paperwork 
review  process.  Consistent  with  the 
purpose  of  these  legislative 
amendments,  this  rule  requires  agencies 
(1)  to  include,  in  the  Fedwal  Register 
notice  that  indicates  submission  to  the 
OfHce  of  Management  and  Budget  of  an 
information  collection  clearance 
package,  an  estimate  of  the  average 
burden  hours  per  response  and — when 
seeking  expedited  OMB  review— a  copy 
of  the  collection  of  information;  and  (2) 
to  indicate  on  each  collection  of 
information  (or  any  related  instructions] 
the  estimated  average  burden  hours  per 
response,  together  with  a  request  that 
respondents  direct  to  the  agency  and 
OMB  any  comments  on  the  accuracy  of 
the  estimate  and  suggestions  for 
reducing  the  burden.  In  an  amendment 
to  44  U.S.C.  3502(11).  Congress  also 
clarified  the  applicability  of  the 
Paperwork  Reduction  Act  to  collections 
of  information  contained  in  proposed 
and  current  regulations. 
EFFCCnvt  DATE  June  9. 1988.  ' 

ron  FURTHER  INFORMATION  CONTACR 
Mr.  Jefferson  B.  Hill,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington.  DC  20503  (202/395-3178). 
SUPPLEMENTARY  information:  j 

A.  Background  I 

The  Office  of  Management  and  Budget 
(OMB)  issued  5  CFR  Part  1320— 
Controlling  Paperwork  Burdens  on  the 
Public— on  March  31. 1983  (48  FR  13666). 
This  rule  implemented  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L  96-511.  44  U.S.C.  Chapter  35) 
concerning  agency  responsibilities  for 
obtaining  OMB  approval  of  their 
collections  of  information,  and  other 
paperwork  control  functions. 

The  Paperworic  Reduction 
Reauthorization  Act  of  1986  (section 


lOl(ni)  {Tide  Vm,  Part  A]  of  Pidk.  L.  98- 
600  (October  IC 1986)  and  B9-mt 
(October  3a  1986).  100  Stat  17»-S85. 
3341-335)  amended  the  Paperwork 
Reduction  Act  of  1980.  effective  October 
30, 1986.  As  a  result  of  these  legislative 
amendments.  OMB  published  prqKMed 
changes  to  5  CFR  Part  1320  in  a  Notice 
of  Proposed  Rulemaking  (NPRM)  on  July 
23. 1987  (52  FR  27768). 

In  response  to  this  NPRM.  OMB  has 
received  comments  from  19  Federal 
agencies  and  49  members  of  the  pubUc. 
Each  comment  has  been  considoed  in 
preparing  this  final  rule.  In  developing 
these  amendments  to  5  CFR  Part  1320. 
OMB  has  also  relied  upon  its  seven 
years  of  practical  experience  in 
administering  the  Paperwork  Reduction 
Act  of  1980.  and  upon  its  (oat  and  a  half 
years  of  implementing  5  CFR  Part  1320. 
Significant  comments  received  in 
response  to  the  NPRM.  and  significant 
changes  made  in  the  amendments 
proposed  therein,  are  discussed  in  detail 
below. 

As  a  convenience  to  those  willing  to 
use  5  CFR  Part  132a  OMB  is  reprintteg 
the  entire  Part  as  it  is  now  amended. 

B.  New  Section  1320.21— Agency 
Disdosuie  of  Estimated  Burden 

In  the  NPRM,  OMB  proposed  adding  a 
new  §  1320.21— "Agency  Display  of 
Esthnated  Burden."  (See  proposed 
amendment  24, 52  FR  at  27772.)  This 
section  requires  agencies  to  in^cate  on 
each  instnunent  for  the  collection  of 
information  tiie  estimated  average 
burden  hours  per  response,  together 
with  a  request  that  the  pubHc  direct  any 
comments  concerning  the  accuracy  of 
this  burden  estimate  to  the  agency  and 
to  OMB's  Office  of  Information  and 
Regulatory  Affairs  (OIRA).  This 
proposal  is  intended  to  facilitate  agency 
managonent  of  its  collections  of 
information,  to  reduce  paperwork 
burdens  on  the  public,  and  to  enooorage 
more  meanin^id  public  participation  in 
the  paperwodk  reduction  process.  As 
discussed  below,  the  final  regulation 
retains  this  provision  %vith  some 
modification. 

This  section  drew  many  comments. 
The  majority  of  the  pubhc  comments 
supported  this  proposal,  citing  the 
reasons  given  in  the  preamble  to  the 
proposed  rule  (52  FR  at  27769-27770), 
However,  several  public  comments  and 
agency  comments  expressed  concerns 
that  biased  or  skewed  responses  would 
be  received  from  the  public  (e-g.,  only 
those  taking  longer  than  average  %voald 
respond),  that  benefits  of  collections  of 
information  were  being  ignored  (e.g., 
benefidartes  of  collections  of 
information  are  not  always  the 


respondents),  and  that  the  costs  to 
faapiement  this  section  were  too  high. 

OMB  (k>es  not  find  these  arguments 
persuasive.  First  since  die  Act's  goal  is 
to  minimize  the  paperwork  burden  on 
fte  public  it  is  only  logical  that  agencies 
ttsd  OMB,  in  implementing  the  Act  need 
the  input  of  those  respondents  who  are 
■ost  burdened  by  a  collection  of 
infomation.  As  one  comment  stated, 
"(sjuch  complaints  are  not  intended  to 
^vwide  a  statistically  valid  sample  of 
the  burden,  but  should  provide  a 
warning  of  paperwork  burden  that  may 
not  be  justified  in  light  of  the  perceived 
benefits"  (Comment  of  National  Security 
Industrial  Association). 

Second,  this  proposal  does  not  ignore 
the  benefits  of  collections  of 
iitformation.  Agencies  are  already 
required,  as  part  of  the  paperwork 
clearance  process,  to  justify  the  uses 
and  explain  the  benefits  of  proposed 
collections  of  information  to  OMB.  The 
affected  public  has  the  opportunity  to 
supplement  agency  statements  of  need 
and  benefit  as  well  as  to  point  out  the 
reporting  burdens  involved.  Moreover, 
these  descriptions  of  need  and  benefit 
are  typically  in  instructions,  in 
regulatory  preambles,  and  in  the 
required  Federal  Ref^ter  notices.' 

Third,  the  cost  of  diis  new  procedure 
has  not  been  found  to  be  high  by  the  one 
Department  (Interior)  currently  testing 
this  procedure  on  a  trial  basis.  A 
legitimate  cost  issue,  however,  does 
arise  with  the  possible  redesign  of 
forms.  For  many  forms,  inclusion  of  this 
notice  should  require  only  a  modest 
rearrangement  of  the  requested  data 
items;  for  those  forms  that  cannot  be 
easily  reformatted,  agencies  may 
include  this  notice  on  the  instruction 


>  OMB  twUevM  that  the  American  Bar 
AModatioa  (ABA)  Section  of  Adminittrative  Law 
•xeellently  captured  these  point*  when  it  itated 
that 

"^e  are  aware  of  the  argiiinenU  that  this  display 
tsMild  emphasize  only  the  burden  of  the  collection. 
Mt  its  benefits,  and  that  the  responses  and 
ooaiplaints  that  the  agency  or  OMB  might  receive 
from  the  pubUc  as  a  result  might  be  siiewed. 

"WUla  there  is  some  merit  to  this  argument  we 
beliave  Ikat  the  t>ene{ita  to  be  derived  from  the 
dia^y  of  the  butden  outweigh  any  negative  effects. 
Aocurataiburden  estimates  for  coUectians  of 
Infonnation  are  critical  to  the  calcuhis  to  be  applied 
onder  the  Paperwork  ReductioD  Act  At  the  same 
date,  agencies  have  a  natural  tendency  to  underrate 
(he  burden  they  impose  on  their  respondents.  Those 
who  must  comply  with  the  collections  are  in  the 
baet  position  to  determine  the  burden  associated 
wMi  them,  but  no  one  wants  to  impose  another 
nporting  requirement  on  these  rMpoodents  to 
aalect  the  burden  infomatiaB.  A  display  of  the 
MttDTMiad  burden  on  the  ooflection  Itaetf  is  a  good 
mmftvmim  soiutian.  because  it  is  iMsooable  to 
•xpact  UmI  If  the  estiaute  is  signlflcaatly  awry. 
luapnilaiiti  will  bring  this  lo  the  agency's  or  OMB's 
■nMUoii  In  tUs  way,  over  time,  the  burden 
wSmales  can  be  refined." 


sheet  or  on  a  separate,  attached  piece  of 
paper.  To  allow  adequate  time  to  carry 
this  out  OMB  amends  1 132a21(c)  to 
make  this  requirement  applicable  only 
to  collections  of  hiformation  and  their 
instructions  printed  or  otherwise 
reproduced  (or  newly  communicated  or 
transmitted  to  the  public  by  electronic 
or  other  means)  after  July  1. 1988. 

There  were  a  number  of  other 
comments  on  this  proposed  disclostue 
notice.  Several  requested  clarification 
on  whether  this  notice  requirement 
applies  to  collections  of  information 
contained  in  or  imposed  by  regulations 
submitted  for  review  tuider  SS  1320.12 
(e.g..  those  "interim  final"  rules)  and 
1320.13.  Section  1320.21  does  apply  to 
such  collections  of  information  because 
they  are  among  the  most  burdensome 
imposed  by  the  Federal  government 

Section  1320.21,  however,  does  not 
apply  to  collections  of  information  in 
ciUTent  regulations  that  are  only 
submitted  for  OMB  review  under 
( 1320.14.  When  an  agency  submits  an 
information  collection  contained  in  a 
current  regulation  for  review  under 
S  1320.14.  the  agency  does  not  propose 
changes  to  the  current  regulation,  and 
therefore  does  not  as  part  of  the 
clearance  process,  include  the 
disclosure  notice  in  either  the  text  or 
preamble  to  the  regulation.  Instead,  the 
agency  provides  the  burden  hour 
estimate  and  request  for  public 
comments  as  part  of  the  Federal 
Register  notice  that  indicates 
submission  to  OMB  of  the  information 
collection  clearance  package.  An  agency 
need  not  engage  in  rulemaking  solely  to 
include  the  burden  estimate  and  request 
for  comments  required  by  i  1320.21,  nor 
need  an  agency  engage  in  rulemaking 
every  time  it  revises  burden  estimates 
for  collections  of  information  contained 
in  a  current  regidation.  unless  the 
regulation  itself  otherwise  undergoes 
r^ulatory  amendment. 

A  comment  requested  clarification  on 
whether  the  notice  shoidd  be  placed  in 
the  regulation's  preamble  or  text  As 
proposed.  S  1320.21(b)  provides  that  "the 
agency  may  display  the  burden  estimate 
and  request  for  comments  *  *  *  at  the 
beginning  of  the  preamble  to  the 
proposed  or  final  rule  that  contains  the 
collection  of  information."  On  the  other 
hand,  in  the  existing  rule.  S  1320.7(f) 
already  defines  "display,"  as  that  term 
is  used  in  this  rule,  to  require  that  the 
OMB  control  number  be  published  as 
part  of  the  regulation's  text  both  when 
submitted  for  OMB  review  imder 
§  132ai3  and  when  issued  in  final.'  To 


eliminate  this  inconsistency  between 
these  two  provisions,  and  to  clarify  the 
meaning  of  i  1320.21(b),  OMB  is 
replacing  the  references  to  "display"  in 
S  1320.21  with  the  words  "disclose"  and 
"place."  By  "beginning  of  the  preamble". 
OMB  means  at  or  near  the  beginning  of 
the  "aUPPLBMBNTARV  INFORMATION" 
section  of  the  proposed  or  final  rule 
containing  the  collection  of  information. 

One  comment  recommended  that  the 
btuden  estimate  and  the  request  for 
conunents  be  placed  both  in  the  text  or 
preamble  of  the  regulation  containing 
the  collection  of  information  and  also  on 
the  forms  or  other  information  collection 
instnunents  developed  or  relied  upon  to 
implement  the  regulatory  <jollection  of 
information.  OMB  agrees,  and  amends 
S  132a21(b)  accordingly 

In  the  "SUPPLEMENTAKY 

INFORMATION"  section  of  the  NPRM. 
OMB  also  set  forth  two  possible 
standard  formats  for  the  disclosiue 
notice,  and  asked  whether  a  standard 
format  shotild  be  required  by  regulation 
(52  FR  at  27770).  Responses  were 
received  both  supporting  and  opposing 
inclusion  of  the  standard  format  in  the 
rule.  One  comment  with  which  OMB 
agrees,  recommended  placing  one 
particular  provision  of  the  standard 
format  into  the  rule.  This  change  to 
S  1320.21(a)(2)  requires  agencies  to 
request  from  die  public  not  only 
comments  concerning  the  acctuacy  of 
the  burden  estimates,  but  also 
suggestions  for  redudng  the  burden 
itself. 

To  maintain  needed  agency  flexibilify. 
OMB  has  decided  not  to  set  forth  a 
specific  standard  format  in  the  rule. 
Elased  on  public  comment  however, 
OMB  recommends  that  agencies  adopt 
the  standard  formats,  as  set  forth  below. 
This  agency  disclostue  notice  should  be 
included  as  part  of  each  collection  of 
information  submitted  for  OMB  review 
under  the  Act  Any  change  fit)m  the 
alternative  formats  set  forth  below 
should  be  explained  in  the  information 
collection  clearance  package: 

Public  reporting  burden  for  this  collection 

of  infonnation  is  estimated  to  average 

hours  (or  minutes]  per  response,  including  the 
time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and  completing 
and  reviewing  the  collection  of  informatioiL 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this  collection 
of  infonnation,  including  suggestioiu  for 
reducing  this  burden,  to  [title  and  address  of 
agency  component];  and  to  the  Office  of 
Information  and  Regulatory  Affairs,  Office  of 
Management  and  Budget  Washington.  DC 
20503. 


'  With  (he  deletion  of  the  definition  of  "collection 
of  informstioo  requirement"  the  definition  of 


"display"  is  now  found  in  1 1320.7(e).  See  proposed 
amendment  6. 52  FR  at  27771. 


Or 

PubUc  reporting  burden  for  this  collection 

of  information  is  estimated  to  vary  from 

to hours  (or  minutes]  per         response. 

with  an  average  of hours  (or  minutes] 

per  response,  including  time  for 

reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send  comments 
regarding  the  burden  estimate  or  any  other 
aspect  of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to  [title  and  address  of  agency 
component]:  and  to  the  Office  of  Infonnation 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  Washington.  DC 
20503. 

C  44  U.S.C.  SS07— Ihiblic  Notice 

1.  In  new  §  1320.15(b).  OMB  proposed 
a  new  procedxue  for  agencies  to  follow 
when  requesting  an  expedited  review 
(faster  than  60  days  from  the  date  of 
submission).  [See  proposed  amendment 
20. 52  FR  at  27772.)  This  proposal  was 
designed  to  ensure  maximum  public 
participation  in  the  paperworic  review 
process.  New  1 1320.25(b)  would  reqiure 
an  agency  seeking  expedited  review  to 
include,  as  part  of  its  Federal  Register 
notice,  a  copy  of  the  collection  of 
information,  together  with  any  related 
instructions,  for  which  it  seeks  OMB 
approval.  An  agency  would  also  have  to 
indicate  the  time  period  ivithin  wliich  it 
is  asking  OMB  to  take  action.  As 
described  below,  the  final  regulation 
retains  this  requirement  with  some 
modificaticHi. 

Proposed  new  1 1320.15(b)  generated 
much  comment  with  almost  all  of  the 
public  comments  supporting  it  and  most 
agency  comments  opposing  it  The 
agencies'  major  concern  was  the 
potential  cost  and  burden  it  would 
impose  on  them.  While  there  will  be  a 
cost  (and  administrative  burden)  to  the 
agencies,  OMB  believes  that  this  is  more 
than  offset  by  the  requirement's 
enhancement  of  public  participation  in 
the  paperworic  process.  Moreover, 
because  this  additional  cost  or  burden  in 
§  1320.15(b)  is  imposed  only  when 
agencies  seek  expedited  review, 
agencies  may  avoid  the  cost  or  biuden 
entirely  merely  by  allotting  sufficient 
time  for  nonexpedited  review. 

Several  comments  expressed  concern 
about  how  this  new  S  1320.15(b)  would 
affect  collections  of  information 
contained  in  proposed  regulations  (i.e., 
those  submitted  for  OMB  review  imder 
9  1320.13).  Such  collections  of 
information  are  not  subject  to 
{  1320.15(b).  Section  1320.13  applies  to 
collections  of  information  contained  in 
proposed  rules  published  for  public 
comment  in  the  Federal  Register.  Such 
publication  itself  offers  the  public  the 
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opportunity  to  comment  To  impose  a 
second  publication  requirement  in 
S  1320.15(b)  would  be  duplicative.  OKffi 
amends  §  1320.15  by  stating  more 
clearly  that  only  subsection  (a),  and  not 
subsection  (b),  is  applicable  to  $  1320.13. 

Other  comments  raised  concerns 
about  implementadon,  such  as  informal 
requests  for  quidc  review  action.  This 
concern  is  best  handled  on  a  case4>y- 
case  basis.*  If  sgencies  know,  in 
advance  of  the  submission  to  OMB,  that 
they  will  be  requesting  a  quick  review  of 
a  proposed  collection  of  information, 
they  should  assume  it  will  be  treated 
like  a  request  for  expedited  OMB  review 
under  9  1320.18(g].  and  they  should 
prepare  the  required  Federal  Register 
notice  and  comply  with  new 
S  132ai5(b]. 

Agencies  may  also  utilize  the  curroit 
emergency  review  procedures  in 
§  lS20.18(a)-rf). 

Several  public  comments  suggested 
proceflnral  changes  to  the  required  j. 
Federal  Register  notice.  Fint,  they  ' 
su^ested  delaying  the  start  of  the  OMB 
review  period  until  the  notice  is 
published.  In  order  to  prevent  excessive 
delay  in  an  agency's  collection  of 
needed  information,  however,  the 
Paperwork  Reduction  Act  generally 
requires  OMB  review  to  be  concluded 
within  sixty  (and  in  some  cases,  ninety) 
days  "of  receipt"  of  a  collection  of 
information  (44  U.S.C.  3507(b)). 

Second,  the  public  comments 
suggested  ttiat  OMB  establish  a 
minimum  review  period.  In  contrast. 
several  agaides  raised  a  concern  that 
the  standard  OMB  review  period  would 
now  become  80  days  from  receipt  of  die 
agency  submission.  As  a  general  matter, 
this  is  OMFs  goal  mainly  to  provide 
adequate  time  for  paUic  participation  in 
the  review  process.  Agencies  should 
take  this  time  period  into  consideration 
when  setting  internal  agency  timetables 
for  the  preparati<m  of  OMB  review 
submissians.  To  ensure  diat  tfa«  public 
does  receive  adequate  notice,  agencies 
should  also  take  special  care  to  comply 
with  the  provisioas  ki  if  lS20.12(a). 
132ai3(b).  and  1320.14(b).  whkJi  require 
agencies  to  frnwud  to  the  FadanI 
Rs^stsr  and  to  OMB,  on  or  before  the 
day  of  actual  submissifm  to  CMB,  the 
public  notice  indicating  submission  of 
an  agencjr's  infmnation  collection 
clearance  package. 

Of  oouise.  emeigency  and  expedited 
review  procedures  remato  in  piaoe  to 
handle  special,  and  uncontrollable, 
circumstaaces.  For  example,  OMB  takes 
note  of  the  fact  that  for  certain  types  of 
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information  collections,  »wk  as 
biomedical  research  studies,  normal 
review  periods  may  be  far  less  tkan  60 
days. 

One  concern  that  was  raised  involves 
requests  for  e}q>edited  review  of 
collections  of  information  contained  in 
"interim  final"  regulations,  referred  to  fai 
one  comment  as  "non-notice" 
regulations,  fat  some  instances,  diese 
regulations  are  tied  to  agency 
enforcement  actions.  Depending  m  the 
nature  of  the  enforcement  action 
involved,  pre-action  disclosure  of  the 
underlying  collection  of  ii^rmation  may 
enable  in^viduals  to  respond  in  a  way 
to  defeat  the  purpoae  of  die  action. 
Thus,  C^ffi  recognizes  the  need  for 
exemptions  to  the  requirement  for 
advance  publication,  and  is  amending 
new  S  1320.15(b)  accordingly.  If  an 
agency  demonstrates  that  advance 
publication  would  defeat  the  purpose  of 
the  collection  of  information,  OKffi  will 
consider  the  agency's  request  for 
exemption. 

2.  In  new  §  132ai5(a].  "Fedsnl 
Register  notice  of  OMB  review."  OMB 
proposed  to  establish  by  regulation  the 
content  of  the  Federal  Register  notice 
that  each  agency  is  required  to  publish 
when  submittiitg  a  paperworic  clearance 
package  to  OMB  for  review  under  the 
Act  (See  proposed  amendment  20. 52  FR 
at  27772.)  The  notice  would  be  required 
to  contain,  at  a  minimum,  a  title  for  the 
collection;  a  brief  description  of  the 
need,  use,  likely  respondents,  frequency 
of  response,  and  burden  estimates 
disaggregated  into  discrete  components 
applicable  to  each  separate  information 
collection  instrument:  the  average  hours 
per  response;  the  frequency  of  response; 
and  the  likely  number  of  respondents. 
Furthermore,  OMB  encouraged  agencies 
to  state  the  basis  for  their  burden 
estimates.  As  described  below,  the  final 
regulation  adopts  this  proposed 
amendment 

Conunents  on  this  new  {  132ai5(a) 
both  supported  and  opposed 
disaggregating  burden  estimates.  Those 
in  opposition  (primarily  agendes) 
expressed  concerns  atmut  the  additional 
cost  and  administrative  tHuden  iaiposed 
on  tiiem  by  this  proposal  and  asserted 
that  it  would  dnplicate  information 
provided  to  OMB  in  die  agency 
information  collection  ctearance 
packages.  Public  comments,  however, 
deariy  supported  this  section.  Unless 
potential  aespondents  saoeive  notice  in 
the  Fadanl  RagMar  «rf  die  esttautod 
burden  to  be  imposed  upon  them,  they 
will  probably  lack  die  incentive  to 
coutact  the  agency  to  request  a  copy  of 
the  infozmation  oeHaction  deaianoe 
package,  and  thus  be  unable  to  provide 


the  agency  and  OMB  with  timely  and 
meaningful  comments.  Indeed,  many 
pidilic  comments  expressed  a  desire  for 
additional  information  in  the  Federal 
Register  notice,  including  the  inclusion 
of  OMB  approval  numbers,  agency  form 
numbers,  more  extensive  discussions  of 
major  changes  to  collections  or 
summaries  of  new  collections,  bases  for 
burden  estimates,  and  requested 
eiqriration  dates. 

OMB  believes  the  public's  need  for 
the  information  proposed  to  be  induded 
in  the  Federal  RagiMer  notice  outweighs 
the  potential  increase  in  agency  burdens 
and  costs.  The  need  for  the  additional 
information  that  the  public  comments 
recommended,  however,  is  not  so  clear. 
OMB,  therefore,  is  not  adopting  any 
expansion  of  this  proposal* 

3.  The  proposed  addition  to 

§  1320.4^)(3)  would  require  agencies  to 
indicate  in  ^eir  collection  of 
information  dearanoe  packages  what 
practicable  steps  they  have  taken  to 
consult  with  interested  agendes  and 
members  of  the  public  in  order  to 
minimize  the  burden  of  the  collection  ci 
information.  (See  proposed  i»m«»nrfmpii^ 
3, 52  FR  at  27771.)  Hie  final  regulation 
adopts  this  section  as  proposed 

Public  comments  supported  this 
amendment,  with  several  suggestiog  that 
additional  information  be  induded  in 
the  dearance  packages.  These 
suggestions  induded  required 
discussions  of  why  sampling  or  otho* 
less  burdensome  collection  procedures 
were  not  undertaken,  and  discussions  of 
the  potential  uses  of  oenqiarable  (not 
Just  diqriicative)  data.  OMB  has  not 
adopted  these  suggestions.  OMB  is  now 
able  to  raise  these  and  other  appropriate 
cfxatxTOM  with  the  agemiy  as  part  of  its 
review  of  each  agency's  information 
collection  clearance  package. 

4.  The  NPRM's  Supplementary 
Information  section  discussed  44  U.S.C 
a507(h).  which  requires,  with  one 
exceptton.  that  any  written 
commuaicatira  between  OIRA  and  an 
agency  or  a  member  of  the  public 
OBiceming  a  proposed  collection  of 
information  be  made  available  to  the 
public  (S2  FR  at  27760).  OMB 
emphasized  its  support  for  this 
provision.  Howeves;  OMB  also  raised  in 
the  NPRM  a  conoeni  that  complaints 
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from  possible  wfaistleblowers  about  a 
collection  of  information  might  be 
hindered  if  these  complainants  believe 
that  the  sponsoring  agency  reviewing  a 
substantive  complaint  wiU  be  able  to 
identify  them  and  institute  possible 
actions  of  reprisal,  such  as  more 
intensified  regulatory  enforcemeht  or  a 
denial  of  a  grant  or  other  benefits. 

OMB  received  a  number  of  comments 
on  this  discussion,  several  supporting  it 
others  expressing  concerns  about  it  and 
still  others  requesting  darification.  For 
the  purposes  of  clarification,  OMB 
reiterates  that  it  will  follow  the  legal 
requirements  set  forth  in  44  U.S.C. 
3S07(h),  notwithstanding  the  discussion 
of  the  Privacy  Act  in  the  NPRM.  Thus, 
those  who  provide  OMB  with  any 
communications  concerning  a  proposed 
collection  of  information,  regardless  of 
whether  they  request  confidentiality, 
should  recognize  that  written 
communications  concerning  sudi 
collections  of  information  will  be  made 
available  to  the  public  and  also,  as  a 
general  matter,  to  the  sponsoring 
agency,  except  for  those  involving 
classified  information. 

OMB  remains  concerned  about  the 
potential  discouragement  of  possible 
whisdeblowers.  As  such,  those  who 
wish  to  submit  comments  on  proposed 
collections  of  information,  but  who  do 
not  wish  to  be  identified  to  the 
sponsoring  agency,  may  need  to 
consider  in  advance  how  best  to  do  so. 
A  comment  from  the  ABA  Section  of 
Administrative  Law  suggested 
submission  of  anonymous  comments, 
but  questioned  whether  OMB  would 
"discount  comments  submitted 
anonymously."  OMB  wants  to  assure 
the  public  that  any  substantive  comment 
received  on  proposed  collections  of 
information,  whether  or  not  submitted 
anonymously,  through  an  intermediary 
(e.g.,  a  public  interest  group  or  a  trade 
association),  or  with  full  disclosure  of 
source,  will  be  considered  as  part  of  any 
paperwork  review  and  brought  to  the 
attention  of  the  appropriate  agency. 

The  paperwork  clearance  file  wfll 
contain  all  written,  nonclassified 
communications,  including  those 
submitted  anonymously  or  through 
intermediaries,  and  wiU  be  publicly 
available  in  OMB's  docket  library. 
Moreover,  and  as  required  by  44  U.S.C. 
3507(b),  any  determination  to  approve, 
modify,  or  disapprove  a  proposed 
collection  of  information  and 
explanation  thereof  shall  be  publicly 
available. 

D.  44  U.S.C  3502(11)— OMB  Clearance 
Prooedutes 

Several  comments  discussed  proposed 
amendments  to  clarify  the  applicabilify 


of  the  public  protection  provisions  in  44 
U.S.C  3512  [see  proposed  amendments  4 
and  5. 52  FR  at  27771)  and,  more 
generally,  numerous  technical 
amendments  replacing  the  terms 
"information  collection  request"  and 
"collection  of  information  requirement" 
with  the  term  "collection  of 
infonnation."  *  The  purpose  of  this 
action  was,  consistent  with  the  1986 
amendment  to  44  U.S.C.  3502(11),  to 
make  clear  (unless  circumscribed  by  the 
dearance  procedures  in  44  U.S.C. 
3504(h),  involving  coUectioas  of 
informaticm  contained  in  proposed 
regulations)  that  all  of  the  provisions  of 
the  Act  apply  to  any  collection  of 
infoimati<Mi.  whether  called  for  by  a 
printed  form,  oral  question,  or  a 
proposed  or  current  rule.  These 
provisions  indude,  among  many,  the 
pidilic  protection  provisions  of  the  Act 
the  required  Federal  Register  notices. 
and  the  three-year  limit  on  the  duration 
of  an  OMB  approval  of  a  collection  of 
infcmnation.  (See  52  FR  at  27766-69.) 

Several  conunents  expressed  concern 
with  the  statutory,  three-year  limit 
namely,  that  an  agency  might  try  to 
nullify  regulatory  provisions  for 
reporting  or  recordkeeping  simply  by 
allowing  OMB  approval  for  a  collection 
of  infonnation  contained  in  a  current 
regulation  to  expire.  OMB  believes  that 
this  fear  is  unfounded.  Congress  debated 
and  agreed  to  the  three-year  limit  to 
OMB  approvals  when  it  enacted  the 
Paperwork  Reduction  Act  in  1980." 

More  recentiy,  when  recommending 
passage  of  the  1988  Amendments,  the 
Senate  Committee  on  Governmental 
ARairs  explicitly  discounted  the  danger 
that  an  agency  might  nullify  these 
regulatory  provisions  simply  by  allowing 
OMB  approval  to  expire: 

If  an  agency  fails  to  resubmit  a  collection 
of  information  requirement  after  its  clearance 
expires,  the  public  protection  clause  of  the 
Act  would  preclude  the  agency  from 


*  For  example,  in  response  to  one  commeDt.  OMB 
amends  section  1320.14(i]  to  state  more  clearly 
which  collections  of  information  would  no  longer  be 
valid  upon  receiving  a  disapproval  from  OMB 
pursuant  to  that  section. 

*  OMB  stated  the  underlying  rationale  for  this 
three-year  Umit  in  the  NPRM; 

"{Tlhe  three-year  limit  to  paperwork  approval 
combined  with  the  notice  provisions  in  the  Act. 
gives  the  public  the  opportunity  to  comment  on  any 
collection  of  information  (including  any 
recordkeeping  requirement)  contained  in  a  cuirent 
rule  every  three  years,  not  just  when  the  rule  was 
first  issued.  After  a  respondent  has  complied  with  a 
collection  of  information  (including  a  recordkeeping 
requirement)  contained  in  ■  current  rule  for  several 
years,  the  respondent  should  have  clearer 
knowledge  of  the  burdens  involved,  and  the  agency 
more  concrete  experience  Mrith  the  practical  utility 
of  the  information  obtained.  Through  this  iterative 
review  process,  the  agency  is  able  on  a  continuing 
basis  to  improve  and  reduce  the  burden  of  its 
collection  of  information."  (52  FR  at  27766.) 


penalizing  peraons  who  fail  to  respond  to  the 
collection  of  information  requirement. 
However,  the  nde  requiring  the  collection  of 
information  would  remain  in  eRect  and  in 
the  committee'i  view  the  agency  could  be 
sued  successfully  for  failing  to  enforce  its 
own  rules  ["Federal  Management 
Reorganizatioo  and  Cost  Control  Act  of 
1968."  Report  to  accompany  S.  2230,  Senate 
Committee  on  Governmental  Affairs,  luly  31. 
1968,  Report  99-347). 

In  addition  to  these  protections,  OMB 
requires  all  agendes  to  submit 
collections  of  information  contained  in 
rules  for  review  90  days  prior  to  the 
current  expiration  dates  (S  2320.14(a]). 
Every  month.  OMB  routinely  sends 
agency  infonnation  collection  clearance 
offices  chronological  listings  of  every 
coUection  of  information  that  is  going  to 
expire  within  120  days.  Thus,  agendes 
that  do  not  seek  to  renew  a  collection  of 
information  in  an  existing  rule  are  in 
violation  of  the  OMB  rule.  To  prevent 
inadvertent  noncompliance  witii  5  CFR 
Part  1320,  agendes  should  establish 
information  collection  management 
tracking  systems.  In  response  to 
comments  from  the  ABA  Section  of 
Administrative  Law,  OMB  is  amending  5 
CFR  1320.14(a)  to  stress  the  importance 
of  agency  compliance  with  this  rule. 

E.  Other  Amendments 

The  NmM  proposed  a  number  of 
other  amendments,  includii^  having 
agencies  consider  reducing  burden 
through  the  use  of  sutomated  collection 
techniques  or  other  forms  of  information 
technology  (S  1320.6(k);  see  proposed 
amendment  7,  52  FR  at  27771),  having 
OMB  make  publicly  available  any  OMB 
decision  to  approve  or  disapprove  a 
collection  of  information  and 
explanation  thereof  (§  1320.11(d);  see 
proposed  amendment  9,  52  FR  at  27771), 
and  emergency  processing  requirements 
(S  1320.18;  see  proposed  amendment  22, 
52  FR  at  27772).  These  amendments 
proposed  in  the  NPRM  received  few 
substantive  comments,  and  are  adopted 
as  proposed.^ 


'  Upon  further  review  of  5  CFR  Part  1320.  OMB 
has  also  decided  to  make  the  following  technical 
amendments: 

(1)  Various  provisions  in  5  CFR  Part  1320  have 
taken  effect  on  different  dates.  For  example,  OMB 
pubhshed  amendments  to  this  Part  on  May  16. 1964 
(49  FR  20792).  As  a  result,  the  last  sentence  of 

{  1320.2,  which  made  this  regulation  effective  on 
May  2. 1963,  is  obaolete  and  is  therefore  deleted 

(2)  OMB  amends  1 1320.6(e)  to  clarify  that  it 
appbes  to  collections  of  information  that  provide  for 
any  payment  or  gift  to  respondents  or  potential 
respondents,  including  but  not  limited  to 
compensation  of  respondents  for  their  time  or  other 
costs  incurred  in  providing  the  infonnation 
requested. 

Cootiouvd 
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F.  Additioiial  Public  Commmts 

In  response  to  the  NPRM.  OMB  also 
received  a  number  of  comments  wliidi, 
altliougli  tliey  concern  OMB's 
paperworic  review  practices,  neitlier 
address  particular  proposed 
amendments  in  tiie  NPRM  nor  suggest 
alternative  amendments.  Altliough  OMB 
is  not  obligated  to  respond  to  such 
comments,  a  few  of  them  raise  issues  of 
widespread  concern  or  interest.  OMB 
therefore  believes  that  a  short 
discussion  of  these  is  worthwhile. 

1.  Several  comments  expressed  a 
desire  for  OMB  to  explain  how  it 
reviews  collections  of  information.  OMB 
is  now  drafting  an  "Information 
Collection  Review  Handbook"  for  use 
by  OMB  staff.  When  it  is  completed,  the 
Handbook  will  be  provided  to  agencies 
and  to  interested  members  of  the  public. 
This  Handbook  will  describe  agency 
and  OMB  responsibilities  under  the 
Paperwork  Reduction  Act,  the  scope  of 
the  information  collection  review 
program,  the  information  collection 
review  process,  the  types  of  information 
collections  that  are  and  are  not  covered 
by  the  Act  the  criteria  for  obtaining 
OMB  approval,  and  public  hivolvement 
in  OMB  reviews. 

Some  comments  raised  the  kinds  of 
issues  that  will  be  discussed  in  the 
Handbook.  For  example,  the  ABA 
Section  of  Administrative  Law 
questioned  whether  it  was  OMB's  intent 
to  approve  collections  of  information  in 
an  existing  rule  during  the  time  agencies 
may  seek  to  amend  or  repeal  those 


collections  of  information  through  a 
regulatory  amendment,  ^milarly,  an 
agency  asked  OMB  to  clarify,  when 
OMB  approves  a  collection  of 
information  contained  in  a  proposed 
regulation,  whether  an  existing,  related 
regulatory  information  collection 
remains  in  force  untU  the  new  regulatory 
information  collection  can  take  effect 
through  completion  of  the  amendatory 
rulemaking.* 

2.  Several  comments  questioned 
whether  Bnancial  monitoring,  audit 
requirements,  and  audit  guides  are 
covered  by  the  Act.  The  answer  varies 
from  case  to  case,  depending  on  whether 
the  audit  guide  contains  'Identical" 
reporting  or  recordkeeping  requirements 
(see  the  amendment  to  { 1320.7(c)),  and 
on  whether  the  collection  of  information 
has  been  previously  approved  as  part  of 
another  paperwork  clearance  (see  48  FR 
13675,  March  31, 1983). 

3.  Comments  also  expressed  a 
concern  about  the  Information 
Collection  Budget  (ICB).  While  the  ICB 
was  not  the  subject  of  the  rulemaking,  it 
is  important  to  clarify  an  apparent 
misperception  concerning  the  ICB  and 
how  it  is  used.  The  ICB  is  a  management 
tool  and  it  is  an  adjunct  to  the  inc^vidual 
case-by-oase  review  required  by  the 
Paperwork  Reduction  Act  and  OMB's 
pa;>erwork  clearance  procedures.  It  is 
used  by  agency  officials  in  their 
planning  and  control  processes  to 
review  die  totality  of  the  collections  of 
information  their  staff  plans  to  keep,  or 
put,  in  place  during  the  forthcoming 


year.  OMB  uses  the  ICB  in  conjunction 
with  its  management  reviews  of 
agencies,  to  assure  that  they  comj^y 
with  the  Act's  direction  to  manage 
information  needs  and  uses  carefully. 
Some  comments  suggested  that,  through 
the  ICB.  OMB  may  disapprove  a 
collection  of  information.  This  is 
inaccurate;  disapprovals  of  collections 
of  information  may  occur  only  as  part  of 
OMB's  case-by-case  review  of  each 
information  collection  clearance 
package,  in  accordance  with  the 
procedures  and  policies  of  the  Act 
4.  Several  members  of  the  public 
asserted  that  OMB,  in  implementing  the 
Paperwork  Reduction  Act  spends  too 
much  time  and  effort  in  reviewing 
collections  of  information  imposed  on 
businesses.  OMB  believes  that  this 
criticism  is  unwarranted,  and  that  it  may 
arise  due  to  a  lack  of  public  awareness 
of  how  the  Federal  government's 
paperwork  burden  weighs  upon  the 
various  segments  of  our  society.  OMB 
records  indicate  that  as  of  September  30, 
1987,  agencies  estimated  that 
approximately  63  percent  of  all  Federal 
reporting  burden  fell  on  businesses  and 
other  institutions  (including  hospitals 
and  universities),  while  32  percent  of  the 
total  fell  on  individuals  and  households, 
4  percent  on  State  and  local 
governments,  and  1  percent  on  farms. 
Broken  down  by  major  Federal  agency, 
the  imposition  of  reporting  and 
recordkeeping  burden  by  respondent 
category  is,  as  follows: 


Active  Information  Couections.  the  Affected  Pubuc,  Percent  of  Burden  Hours  by  Agency 


AgMwyi 


Aghcutture.. 
ConwnofOB  „ 

OetaHM 

Eduction-. 

Energy 

HHS 

HUD 

Intefior .„„ 

Justtee 

Labor 

StaM 

DOT 

Treasury 


hndMduals/ 

houaehoMs 

(percent) 


22 

IS 

3 
30 

0 
15 

2 
10 
83 

1 
90 

2 
51 


State/local 

goverrwnent 

(percent) 


64 
9 

0 

10 

0 

9 

53 

18 

0 

6 

0 

4 

0 


Farma 


10 
0 
0 
0 
1 
0 
0 
0 
0 
0 
0 
0 
0 


Buaineaa 


maSMiona 
(percent) 


4 
75 
97 
60 
99 
76 
45 
72 
17 
93 

1 
94 
49 


(3)  The  CSvil  Aeronautics  Board  no  longer  exists. 
The  reference  to  it  in  1 132a7(h)  is  therefore 
deleted. 

(4)  OMB  amends  1 1320.16(c)  to  slate  dearly  that 
the  new  amendments  to  5  CFR  Part  1320  also  apply 
to  Standard  and  Optional  Forms,  and  to  any  other 
collections  of  information  prescribed  by  another 
agency. 

(5)  OMB  amends  section  1(e)  of  Appendix  A  to 
correct  two  cioaa-references  (the  prior  refarencea  to 
{{  1320.17  and  132a  19  are  changed,  respectively,  to 
II  132ai8  and  1320.20). 


*  To  answer  these  questions:  A  proposed 
reguietory  information  collection  is  reviewed  under 
i  132ai3.  A  current  regulatory  information 
collection  is  reviewed  under  {  1320.14.  As  a  basic 
matter,  if  an  information  collection  in  a  proposed 
rule  is  going  to  change  an  information  collection  in  a 
current  rule,  the  agency  should  take  care  to  assure 
that  the  exlatlng  regulatory  information  collection 
continuea  to  be  approved  by  OMB  while  the  agency 
is  conducting  the  regulatory  amendment 

In  addition,  it  is  OMB  practice  to  assure  tluit  this 
)>appens.  When  OMB  approves  a  proposed 


regulatory  information  collection  under  f  laaaiS, 
OMB  allows  the  related  current  regulatory 
Information  collection  to  remain  in  effect  until  the 
approved,  new  or  revised  regulatory  information 
coUection  takes  effect  unless  atberwise  noted — In 
particular  circumstances — in  the  conditions  of 
clearance.  Similarly,  even  when  OMB  fails  to 
approve  a  propoaed  regulatory  infomation 
collection  submitted  for  review  under  1 132ai3,  but 
instead  files  pabUc  comments,  OMB  approves  tlM 
related  current  regulatory  Infonnation  collection  for 
at  least  as  long  as  It  takea  to  resolve  the  (Hspute. 
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Active  Information  Collections,  the  Affected  Public,  Percent  of  Burden  Hours  by  Agency— Continued 


Agency* 


CFTC 

CPSC 

EEOC _... 

EPA 

FCC 

FDIC 

FEMA 

FERC. 

FHLBB 

FRS. 

FTC 

GSA 

ICC.. 

NASA.... 


NCUA 

NSF __. 

NRC _._ 

0PM 

SEC 

SBA 


VA 

AH  Government  .„ 


Individuals/ 

households 

(percent) 


0 
2 

0 

1 

1 

0 

13 

0 

0 

0 

0 

4 

3 

0 

0 

15 

0 

96 

0 

10 

83 

32 


State/local 

govenvnent 

(percent) 


0 
0 

98 
3 
2 
0 

87 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

1 

2 

4 


Farms 
(percent) 


Business 
and  other 


(percent) 


100 

96 

2 

96 
97 

100 

0 

100 

100 

100 

100 

96 

97 

100 

100 

80 

100 

4 

100 

89 

15 


•The  abbreviated  agencies  are  as  follows:  HHS  =  Heatth  and  Human  Services;  HUD=Housirw  and  Urban  Development;  DOT  =  Transportation; 
CFTC=Convnodity  Futures  Trading  Commission;  CPSC = Consumer  Product  Satety  Commission;  EtOC- Equal  Employment  Opportunity  Commission; 
EPA  =  Environmental  Protection  Agency;  FCC=  Federal  Communications  Commission;  FDIC  =  Federal  Deposit  Insurance  Corporation.  FEMA -Federal  Emergency 
Management  Agency:  FERC  =  Federal  Energy  Regulatory  Commission:  FHLBB  =  Federal  Home  Loan  Bank  Board;  FRS  ^Federal  Reserve  System,  FTC  =  Federal 
Trade  Commission;  GSA^^Genfiral  Services  Administration:  ICC  =  Interstate  Commerce  Commission;  NASA  =  National  Aeronautics  and  Space  Administration; 
NCUA  =  National  Credit  Union  Administration;  NSF  =  National  Science  Foundation.  NRC  =  Nuclear  Regulatory  Commission;  OPM^Oflice  of  Personnel  Managemertt; 
SEC = Securities  and  Exchange  Commission;  SBA = Small  Business  Administration;  VA  =  Veterans'  Administration. 


Regulatory  Impact  and  Regulatory 
Flexibility  Act  Analysis 

OMB  has  analyzed  the  effects  of  this 
rule  under  both  Executive  Order  No. 
12291  and  the  Regulatory  Flexibility  Act. 
Copies  of  t^is  analysis  are  available 
upon  request.  In  summary,  OMB  has 
concluded  that  these  amendments  will 
have  a  salutary  impact  on  small  entities 
through  the  reduction  of  unnecessary 
paperwork  and  that,  while  the  costs  and 
benefits  of  procedural  amendments  such 
as  these  are  largely  unquanhfiable,  the 
amendments  meet  all  the  requirements 
of  the  Executive  Order. 

List  of  SiriqwU  in  5  CFR  Part  1320 

Reporting  and  recordkeeping 
requirements.  Paperwork,  Collections  of 
information. 

Issued  in  Washington.  DC,  May  4,  igsa 
lamM  B.  MacRae,  |r.. 

Acting  Administrator  and  Deputy 
Administrator.  Office  of  Information  and 
Regulatory  Affairs. 

5  CFR  Part  1320  is  revised  to  read  as 
follows: 

PART  1320-COirmOLLIIiQ 
PAPERWORK  BURDENS  ON  THE 
PUBUC 

1320.1  Purpose. 

1320.2  Effect. 

1320.3  (Coverage. 

1320.4  General  requirements. 


Sec. 

1320.5    Public  protection. 
1320.8    General  infoimation  collection 
guidelines. 

1320.7  Definitions. 

1320.8  Agency  liead  and  senior  official 
responsibilities. 

1320.9  Delegation  of  approval  authority. 

1320.10  Information  Collection  Budget. 

1320.11  Agency  subraissions  of  collections 
of  information. 

1320.12  Clearance  of  collections  of 
information. 

1320.13  Clearance  of  collections  of 
infonnation  in  proposed  rules. 

1320.14  Clearance  of  collections  of 
information  in  current  rules. 

1320.15  Federal  Register  notice  of  OMB 
review. 

1320.16  Collections  of  infonnation 
prescribed  by  another  agency. 

1320.17  Interagency  reporting. 

1320.18  Emergency  and  expedited 
processing. 

1320.19  Public  access. 

1320.20  Independent  regulatory  agency 
override  authority. 

1320.21  Agency  disclosure  of  estimated 
burden. 

1320.22  Other  authority. 

Appendix  A — Agencies  With  Delegated 
Review  and  Approval  Authority 

Authority:  31  U.S.C.  Sec.  1111  and  44  U.S.C. 
Chs.  21.  25. 27.  2a  31,  35.     ' 

§1320.1    PurpoM. 

The  purpose  of  this  part  is  to 
implement  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980,  as 
amended,  (44  U.S.C.  Chapter  35]  (the 


Act)  concerning  collections  of 
information.  It  is  issued  under  the 
authority  of  section  3516  of  the  Act, 
which  provides  that  "The  Director  shall 
promulgate  rules,  regulations,  or 
procedures  necessary  to  exercise  the 
authority  provided  by  this  Chapter."  It  is 
designed  to  minimize  and  control 
burdens  associated  with  the  collection 
of  information  by  Federal  agencies  from 
individuals,  businesses  and  other 
private  institutions,  and  State  and  local 
governments.  In  the  case  of  inter-agency 
reporting,  this  Part  establishes  policy 
and  promulgates  regulations  to  ensure 
the  effective  management  of  inter- 
agency reporting  requirements  in  the 
executive  branch,  and  is  promulgated 
under  the  authority  of  the  Federal 
Records  Act  (44  U.S.C.  Chapters  21.  25. 
27,  29,  31)  and  section  104  of  the  Budget 
and  Accounting  Procedures  Act  of  1950 
(31  U.S.C.  1111)  as  well  as  the  Act. 

§1320.2    EffWrt 

This  Part  supersedes  and  rescinds 
Circular  No.  A-40.  Revised,  dated  May 
3. 1973,  and  Transmittal  Memorandtmi 
No.  1.  dated  February  10. 1976. 

§1320.3    Coverag*. 

The  requirements  of  this  Part  apply  to 
all  agencies  as  defined  in  §  1320.7(a] 
and  to  all  collections  of  information 
conducted  or  sponsored  by  those 
agencies,  as  defined  in  S  1320.7(cl, 
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wherever  conducted  or  sponsored, 
except  for  collections  of  information: 

(a)  By  compulsory  process  pursuant  to 
the  Anti-trust  Civil  Process  Act  or 
section  13  of  the  Federal  Trade 
Commission  Improvements  Act  or 
section  13  of  the  Federal  Trade 
Commission  Improvements  Act  of  1980; 

(b)  During  the  conduct  of  intelligence 
activities,  as  defined  in  Section  4-206  of 
Executive  Order  12036,  issued  January 
24, 1978,  or  successor  orders,  including 
Executive  Order  12333,  issued  December 
4, 1981,  or  during  the  conduct  of 
cryptologic  activities  that  are 
communications  securities  activities;  or 

(c)  During  the  conduct  of  a  Federal 
criminal  investigation  or  prosecution, 
during  the  disposition  of  a  particular 
criminal  matter,  during  the  conduct  of  a 
civil  action  to  which  the  United  States 
or  any  official  or  agency  thereof  is  a 
party,  or  during  the  conduct  of  an 
administrative  action  or  investigation 
involving  an  agency  against  specific 
individuals  or  entities.  This  exception 
applies  during  the  entire  course  of  the 
investigation  or  action,  whether  before 
or  after  formal  charges  or  complaints 
are  filed  or  formal  administrative  action 
is  initiated,  but  only  after  a  case  file  or 
its  equivalent  is  opened  with  respect  to 
a  particular  party.  General  collections  of 
information  prepared  or  undertaken 
with  reference  to  a  category  of 
individuals  or  entities,  such  as  a  class  of 
licensees  or  an  industry,  do  not  fall 
within  this  exception. 

(13204   Qwwni  raquirMMnts. 

(a)  An  agency  shall  not  engage  in  a 
collection  of  information  without 
obtaining  Office  of  Management  and 
Budget  (OMB]  approval  of  the  collection 
of  information  and  displaying  a 
currently  valid  OMB  control  niunber 
and,  unless  OMB  determines  it  to  be 
inappropriate,  an  expiration  date.  An 
agency  shall  not  continue  to  engage  in 
such  collection  of  information  after  the 
expiration  date  of  the  control  number, 
unless  OMB  has  approved  an  extension. 
Each  agency  shall  ensure  that 
collections  of  information  required  by 
law  or  necessary  to  obtain  a  benefit, 
and  which  are  submitted  to  nine  or 
fewer  persons,  inform  potential 
respondents  that  the  collection  of 
information  is  not  subject  to  OMB 
review  under  the  Act 

(b)  To  obtain  OMB  approval  of  a 
collection  of  information,  an  agency 
shall  demonstrate  that  it  has  taken 
every  reasonable  step  to  ensure  that: 

(1)  The  collection  of  information  is  the 
least  burdensome  necessary  for  the 
proper  performance  of  the  agency's 
functions  to  comply  with  legal 


requirements  and  achieve  program 
objectives;  « 

(2)  The  collection  of  information  is  not 
duplicative  of  information  otherwise 
accessible  to  the  agency;  and 

(3}  The  collection  of  biformation  has 
practical  utility.  The  agency  shall  also 
seek  to  minimize  the  cost  to  itself  of 
collecting,  processing,  and  using  the 
information,  but  shaU  not  do  so  by 
means  of  shifting  disproportionate  costs 
or  burdens  onto  the  public.  It  shall  also 
comply  with  the  general  information 
collection  guidelines  set  out  in  f  1320.8, 
where  applicable,  and  shall  indicate,  in 
its  submission  of  a  collection  of 
information  for  OMB  review,  what 
practicable  steps  it  has  taken  to  consult 
with  interested  agencies  and  members 
of  the  public  in  onier  to  minimize  the 
burden  of  that  collection  of  information. 

(c)  OMB  shall  determine  whether  the 
collection  of  information,  as  submitted 
by  the  agency,  is  necessary  for  the 
proper  performance  of  the  agency's 
functions.  In  making  this  determination, 
OMB  will  take  into  account  the  criteria 
listed  in  9  1320.4(b),  and  will  consider 
whether  the  burden  of  the  collection  of 
information  is  justified  by  its  practical 
utility.  In  addition: 

(1)  OMB  will  consider  necessary  any 
collection  of  information  specifically 
mandated  by  statute  or  court  order,  but 
will  independentiy  assess  any  collection 
of  information  to  the  extent  that  the 
agency  exercises  discretion  in  its 
implementation;  and 

(2)  OMB  will  consider  necessary  any 
collection  of  information  specifically 
required  by  an  agency  rule  approved  or 
not  acted  upon  by  OMB  pursuant  to 

SS  1320.13  or  1320.14,  but  will 
independentiy  assess  any  such 
collection  of  information  to  the  extent 
that  it  deviates  from  the  specifications 
of  the  rule. 

(d)  Except  as  provided  in  { 1320.20,  to 
the  extent  that  OMB  determines  that  all 
or  any  portion  of  a  collection  of 
information  by  an  agency  is 
unnecessary,  for  any  reason,  the  agency 
shall  not  engage  in  such  collection  or 
portion  thereof. 

81320.5    PubMe  pretMtfcm. 

(a)  Notwithstanding  any  other 
provision  of  law,  no  person  shall  be 
subject  to  any  penalty  for  failure  to 
comply  with  any  collection  of 
information: 

(1)  That  does  not  display  a  currently 
valid  OMB  control  number,  or 

(2)  In  the  case  of  a  collection  of 
information  required  by  law  or  to  obtain 
a  benefit  which  is  submitted  to  nine  or 
fewer  persons,  that  fails  to  state,  as 
prescribed  by  1 1320.4(a),  that  it  is  not 
subject  to  OMB  review  under  the  Act 


The  failure  to  display  a  currently  valid 
OMB  control  number  for  a  collection  of 
infonnation  contained  in  a  current  rule 
does  not  as  a  legal  matter,  rescind  or 
amend  the  rule;  however,  its  absence 
will  alert  the  public  that  either  the 
agency  has  failed  to  comply  with 
applicable  legal  requirements  for  the 
collection  of  information  or  the 
collection  of  information  has  been 
disapproved,  and  that  therefore  the 
portion  of  the  rule  containing  the 
collection  of  information  has  no  legal 
force  and  effect  and  the  public 
protection  provisions  of  44  U.S.C.  3512 
apply. 

(b)  Whenever  an  agency  has  imposed 
a  collection  of  information  as  a  means 
for  proving  or  satisfying  a  condition  to 
the  receipt  of  a  benefit  or  the  avoidance 
of  a  penalty,  and  the  collection  of 
information  does  not  display  a  currentiy 
valid  OMB  control  number  or  statement 
as  prescribed  in  9  1320.4(a),  the  agency 
shall  not  treat  a  peraon's  failure  to 
comply,  in  and  of  itself,  as  grounds  for 
withholding  the  benefit  or  imposing  the 
penalty.  The  agency  shall  instead  permit 
respondents  to  prove  or  satisfy  the  legal 
conditions  in  any  other  reasonable 
manner. 

(1)  If  such  a  collection  of  information 
is  disapproved  in  whole  by  OMB  (and 
the  disapproval  is  not  overridden 
pursuant  to  {  1320.20),  the  agency  shall 
grant  the  benefit  to  (or  not  impose  the 
penalty  on)  otherwise  qualified  persons 
without  requesting  further  proof 
concerning  the  condition. 

(2)  If  such  a  collection  of  information 
is  ordered  modified  by  OMB  (and  the 
order  is  not  overridden  pursuant  to 

9  1320.20)  the  agency  shall  permit 
respondents  to  prove  or  satisfy  the 
condition  by  complying  with  the 
collection  of  information  as  so  modified. 

(c)  Whenever  a  member  of  the  public 
is  protected  from  imposition  of  a  penalty 
under  this  section  for  failure  to  comply 
with  a  collection  of  information,  such 
penalty  may  not  be  imposed  by  an 
agency  directly,  by  an  agency  through 
judicial  process,  or  by  any  other  person 
through  judicial  or  administrative 
process. 

f  1320.C   Qsnsral  infonration  coHsction 


Unless  the  agency  is  able  to 
demonstrate  that  such  collection  of 
information  is  necessary  to  satisfy 
statutory  requirements  or  other 
substantial  need,  OMB  will  not  approve 
a  collection  of  information: 

(a)  Requiring  respondents  to  report 
information  to  the  agency  more  often 
than  quarterly: 


(b)  Requiring  respondents  to  prepare  a 
written  response  to  a  collection  of 
information  in  fewer  than  30  days  after 
receipt  of  it; 

(c)  Requiring  respondents  to  submit 
more  than  an  original  and  two  copies  of 
any  dociunent; 

(d)  Requiring  grantees  to  submit  or 
maintain  information  other  than  that 
required  under  OMB  Circular  A-102  or 
A-110; 

(e)  Providing  for  any  payment  of  gift 
to  respondents,  other  than  remuneration 
of  contractors  or  grantees; 

(0  Requiring  respondents  to  retain 
records,  other  than  health,  medical,  or 
tax  records,  for  more  than  three  years; 

(g)  In  connection  with  a  statistical 
survey  that  is  not  designed  to  produce 
results  that  can  be  generalized  to  the 
universe  of  study: 

(h)  Unless  the  agency  has  taken  all 
practicable  steps  to  develop  separate 
and  simplified  requirements  for  small 
businesses  and  other  small  entities: 

(i)  Requiring  respondents  to  submit 
proprietary,  trade  secret  or  other 
confidential  information  unless  the 
agency  can  demonstrate  that  it  has 
instituted  procedures  to  protect  its 
confidentialify  to  the  extent  permitted 
by  law; 

0)  Requiring  respondents  to  maintain 
or  provide  infonnation  in  a  format  other 
than  that  in  which  the  information  is 
customarily  maintained; 

(k)  Unless  the  agency  has  considered 
reducing  the  burden  on  respondents  by 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

91320.7   Dsfimtions. 

For  purposes  of  implementing  the 
Paperwoik  Reduction  Act  and  this  Part 
die  following  terms  are  defined  as 
follows: 

(a)  "Agency"  means  any  executive 
department  military  department 
government  corporation,  government 
controlled  corporation,  or  other 
establishment  in  the  executive  branch  of 
the  government  or  any  independent 
regulatory  agency,  but  does  not  include 
the  General  Accounting  Office,  Federal 
Election  Commission,  and  governments 
of  the  District  of  Columbia  and  of  the 
territories  and  possessions  of  the  United 
States,  and  their  various  subdivisions,  or 
government-owned  contractor-operated 
facilities  including  laboratories  engaged 
in  national  defense  research  and 
production  activities. 

(b)  "Burden"  means  the  total  time, 
effort,  or  financial  resources  required  to 
respond  to  a  collection  of  information, 
including  that  to  read  or  hear 
instructions;  to  develop,  modify, 
construct  or  assemble  any  materials  or 


equipment:  to  conduct  tests,  inspections, 
polls,  observations,  or  die  like  necessary 
to  obtain  the  information:  to  organize 
the  information  into  die  requested 
format;  to  review  its  accuracy  and  the 
appropriateness  of  its  manner  of 
presentation;  and  to  maintain,  disclose, 
or  report  the  information. 

(1)  The  time  and  financial  resources 
necessary  to  comply  with  a  collection  of 
infonnation  that  would  be  incurred  by 
persons  in  the  normal  couree  of  their 
activities  (e.g.,  in  compiling  and 
maintaining  business  records)  will  be 
excluded  from  the  "burden"  if  the 
agency  demonstrates  that  the  reporting 
or  recordkeeping  activities  needed  to 
comply  are  usual  and  customary. 

(2)  A  collection  of  information 
sponsored  by  a  Federal  agency  that  is 
also  sponsored  by  a  unit  of  state  or  local 
government  is  presumed  to  impose  a 
Federal  burden  except  to  the  extent  the 
agency  shows  that  such  state  or  local 
requirement  would  be  imposed  even  in 
the  absence  of  a  Federal  requirement 

(c)  "Collection  of  information"  means 
the  obtaining  or  soliciting  of  information 
by  an  agency  from  ten  or  more  persons 
by  means  of  identical  questions,  or 
identical  reporting  or  recordkeeping 
requirements,  whether  such  collection  of 
information  is  mandatory,  voluntary,  or 
required  to  obtain  a  benefit  For 
purposes  of  this  definition,  the 
"obtainhig  or  soliciting  of  information" 
includes  any  requirement  or  request  for 
persons  to  obtain,  maintain,  retain, 
report  or  publicly  disclose  information. 
In  the  Act  a  "collection  of  information 
requirement"  is  a  type  of  "information 
coUection  request"  As  used  in  this  Part 
a  "collection  of  information"  refers  to 
the  act  of  collecting  information,  to  the 
information  to  be  collected,  to  a  plan 
and/or  an  instrument  calling  for  the 
collection  of  information,  or  any  of 
these,  as  appropriate. 

(1)  A  "collection  of  information" 
includes  the  use  of  written  repwrt  forms, 
application  forms,  schedules, 
questionnaires,  reporting  or 
recordkeeping  requirements,  or  other 
similar  methods.  Similar  methods  may 
include  contracts,  agreements,  policy 
statements,  plans,  information  collection 
requests,  coUection  of  information 
requirements,  rules  or  regulations, 
information  collection  requests  or 
collection  of  information  requirements 
contained  in,  derived  from,  or 
authorized  by  such  rules  or  regulations, 
planning  requirements,  circulars, 
directives,  instructions,  bulletins, 
requests  for  proposal  or  other 
procurement  requirements,  interview 
guides,  oral  communications,  disclosure 
requirements,  labeling  requirements, 
telegraphic  or  telephonic  requests. 


automated  collection  techniques,  and 
standard  questionnaires  used  to  monitor 
compliance  with  agency  requirements. 

(2)  Requirements  by  an  agency  for  a 
person  to  obtain  or  compile  information 
for  the  purpose  of  disclosure  to  members 
of  the  public  or  to  the  public  at  large, 
through  posting,  notification,  labeling,  or 
similar  disclosure  requirements, 
constitute  the  "collection  of 
information"  whenever  the  same 
requirement  to  obtain  or  compile 
information  would  be  a  "collection  of 
information"  if  the  information  were 
directiy  provided  to  the  agency,  llie 
public  disclosure  of  information 
originally  supplied  by  the  Federal 
government  to  the  recipient  for  the 
purpose  of  disclosure  to  the  public  is  not 
included  within  this  definition. 

(3)  A  "collection  of  infonnation" 
includes  questions  posed  to  agencies, 
instrumentahties,  or  employees  of  the 
United  States,  if  the  results  are  to  be 
used  for  general  statistical  purposes. 

(d)  "Director"  means  the  Director  of 
OMB  or  his  designee. 

(e)  "Display"  means: 

(1)  In  the  case  of  forms, 
questionnaires,  instructions,  and  other 
written  collections  of  information, 
individually  distributed  to  potential 
respondents,  to  print  the  OMB  control 
number  (and,  unless  OMB  detennines  it 
to  be  inappropriate,  the  expiration  date) 
in  the  upper  right  hand  corner  of  the 
front  page  of  the  collection  of 
information; 

(2)  In  the  case  of  collections  of 
information  published  in  regulations, 
guidelines,  and  other  issuances  in  the 
Federal  Register,  to  publish  the  OMB 
control  number  in  the  Federal  Register 
(as  part  of  the  regulatory  text  or  as  a 
technical  amendment)  and  ensure  that  it 
will  be  included  in  the  Code  of  Federal 
Regulations  if  the  issuance  is  also 
included  therein; 

(3)  In  other  cases,  and  where  OMB 
detennines  that  special  circumstances 
exist  to  use  other  means  to  infonn 
potential  respondents  of  the  OMB 
control  number  (and.  unless  OMB 
determines  it  to  be  inappropriate,  the 
expiration  date). 

(f)  An  "Education  agency  or 
institution"  means  any  public  or  private 
agency  or  institution  with  the  primary 
function  of  education. 

(g)  "A  Federal  education  program" 
means  any  Federal  activity  with  a 
primary  purpose  of  offering  instruction 
or  affecting  an  educational  agency's  or 
institution's  ability  to  offer  instruction. 

(h)  "Independent  regulatory  agency" 
means  the  Board  of  Governors  of  the 
Federal  Reserve  System,  the  Commodity 
Futures  Trading  Commission,  the 
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OoauaaetPmdiKiSUeitjfl  ^ 
tbaFedaai  rniii»iiiiiraWaai 
CniBaigwog  Ihaf ■rir—l  Di^iiiti 
Intaraoce  X^oqmBafiaB.  ike  Fadoni 
Rnargy  yugm^ntftiy  CoBn^nioa,  iIm 
Federal  Hone  Loaa  Bank  Boaid.  Iha 
Federal  Maritime  (lomminaiTMi.  ibe 
Federal  Trade  Caounisaitm,  the 
Interstate  Comaierce  f-~""»'f '^n.  tfaa 
Mine  EnfoKemest  Safety  tmiilhiilth 
Review  Commission,  tke  National  Oadit 
Union  Adminiatratioo.  the  National 
Labor  Hdatioas  Bowd.  the  Nadaar 
Regulatory  Commisaion,  the 
OQCHpaQonal  Safety  and  Health  Review 
Commission,  the  Postal  Rale 
Commisaion.  the  Secuoties  and    . 
Exchange  Commission,  and  Any  oiher 

similar  i^gpn<y  Ai^a\gn^ti»i\  bf  »tatf}^^  ^ 

a  Federal  indepeHdeni  tegulatoiy; 
agency  or  commission. 

(i]  '^neral  purpose  statistics*'  are 
those  coHeCted  chiefly  for  public  and 
general  government  uses,  without 
primaiy  reference  to  policy  or  pmy^m 
operations  of  the  ageni^  coHec&ng  Ihe 
mfonnation. 

(j)  "Information'  means  any  statement 
of  fact  or  opinion,  idiether  in  nnmerical, 
graphic,  or  narrative  form,  and  whether 
orn  or  Bantaimd  on  papei.  magnefic 
tapes,  or  oilier  mecna.   uiionnatjuu*' 
does  not  guierafly  include  Items  in  Htc 
ifwOTRBg  categories  however,  O^ffi 
may  vevenmne  Uiat  any  specific  item 
coBi^ronBS  ^fluonuauuu  . 

(I7  AKMavRB,  oaths,  i^Bnnaltoas, 
certificatioiM,  wceipt*.  tSianges  ol 
address,  consents,  or  acknewledgnenta, 
provided  Aat  tiiey  entafl  so  borden 
otlnr  4mi  ttat  neoawaij  to  identify  tiie 
ra^ondeut,  Ike  date,  tfie  respondent's 
address,  and  the  natwe  of  Ilie 


(2)  Samples  of  pradnots  or  of  aay 
other  ponied  ai^lecte; 

tS)  Facts  flfapiakHB  ohlafaed  thim^ 
direct  afasamtiaa  hy  «a  I 
agent  of  the  sponsoring  a^MC) 
thioii^  —tniMJaidiiit  J  qwa 

direct  ofasenaiianK 

(4)  fedto  «r  cpiaiaiis  aobraitted  in 
respoBse  loseiieral  aobcilaliaB  «r 
coooneafts  from  the  pidilic  published  te 
the  Federal  Register  or  other 
pubUcatiau,  provided  that  no  peaaai  is 
repaired  to  supply  specific  iiifiw—liiM 
pertaining  to  the  commtatm.  other  than 
that  necessary  for  self-identification,  as 
a  conditioo  to  the  ^ency's  bM 
consideration  of  the  comment: 

(5)  Facts  or  opinions  obtained  iaitiaUy 
or  in  follow-on  re<)ueats,  from 
individuals  (including  individutds  ia 
control  groups]  under  treatment  or 
clinical  exaioination  in  connectioa  with 
research  on  or  prophylaxis  to  prevent  a 
clinical  disorder,  direct  treatment  of  that 
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MFactsor^ . 
solicited  thm^h  1 
f ollow^q)  qaestiaiis  desired  to  cladfy 
responses  to  approwod  eottectiaBs  of 
iajntmatiop; 

(Ifli  like  items  00  desi^^ad  by  thi 
Director. 

(k)  "Interageacy  lepw'Bag 
i«<|ttireowat"  laeoas  ta^  rnqiihiiiiial 

tiJ.t pimrj  rtMrnft  iaiofoioHoii  hi 

aaetherMBncy< 

aad  disnupoBia  iapait 

(ngTtaal^'' 

byaa  ajnary  arcomtof  ai 

ptihtshiowit;  jadgoaeat  for  manetMy 
damages  or  wqtiilahW  oalief;  <f 
n—TTrntinii  oaspf  linii.  roriuothiit  ar 
denial  of  a  linmiar.  pdviiqget  4pht.9aBt 
tr  hoanfit 

M  "Panon"  OMaaa  aa  in£vidaai 
partaersh^  aaoociatiaa,  oarpaialiaa, 

fineludiiM  iMMiiartiaBa  <if  ^maiaini^^. 

oaasd  asBkactor-apoBated  f aoiiitiaa^ 


oigaaiaed  graiy  <d  iadiaidaala.  atate. 
teiritoiy.  or  local  fovaniaaart  «r 
GDBponaat  thareafc  CaRont  eiyloyioa 
of  Hie  Federal  jowmawat  aw  Bwchidid 
from  Ala  riflfinttioaiM-faq^aaa^f  the 
coDactioa  of  infana  ntioa  within  Ike 
scope  of  their  empl^aaeat  JdiMtaiy 
reservists  aadaesibaBS  af  tte  National 
Gueni  are  maahkwd  Fedecai 
employees  whoa  on  active  duty,  and  far 
purposes  of  obtaiaiag  inionnatiaa  abeat 
du^  states.  Retired  ^id  othurisamor 
PodBral  eaipkiyeea  ase  iadadadontirelir 
%vithhi  the  dofiaitiaa  nf  "prrma  " 
(o)  "IVactioal  atility"  neaas  the 
actual  aot  weroiy  the  theocetical  or 
potential,  iirnfiilnim  iif  inftwianthai  to 
an  ageacgr.  takiag  hrto  aocoaat  its 
aocura<7.  adeqaacy,  and  reltahility.  and 
the  agency's  abifity  to  poocess  the 
iirfbnantiea  ia  a  aoeial  and  timely 
fashion.  In  driaifiajaing  whether 
informataoa  will  have  "practioal  aiittty." 
OMB  will  take  iato  aocoont  whether  dK 
agency  deaionslrates  actual  tiaMly  use 
for  the  iaf ooaatiaB  either  to  carry  oat  its 
functions  or  to  make  it  availahie  to  the 
public  either  directly  or  by  means  of  a 


fisaoit 


tranaacfions  ovar  whldi  the  agoaqrhais 
juriooBctlraL  In  the  case  w  geaesal 
purpose  Blatlillcs  or  reuonBceqdag 
requlrementai  "practical  dfli^  means 
that  actual  uses  canbefleauniatziated. 

means  a  requirement  imposed  by  aa 
■pinry  aagarsoas  le  maiaiala  opodfied 

i4faat 
information  he  1 
by, 
to4 

}^Q  RepoTxHig  reqatreaiefiT^  TBeaiis  a 
reqmremeBt  iiupuseo  by  an  agency  on 
persons  to  piuvUe  liifinuiation  ta 
another  peisuii  or  to  tiie  agency. 
Raportiag  jequiremeirts  aiay  laipfidfly 
or  ey^aatf  indbde  xelaled 
rocorfflceqAog  regulremaola. 

[ti  "Sfoamxr  AFaderal4«aB(y  to 
cansiderad  to  "apoamk"  Ihii  iialtoi  Itiiii 
of  infaraatian  it  the  < 


collect  t 
enteHintoao 

Tilth  a  yiirnmi  to  nalrii  t  Ifin  ( 
or  requires  a  person  to  provide 


aioaptoBtofarbdeialyaatis 

considered  to  he  "spoaoerod"  ky  aa 

tl)  Tl»  recipient  of  a  gram  is 
tufloLtlug  iutuRualion  at  the  specie 
request  ofihe  agency;  or 

(2)  The  terms  and  conditions  of  the 
grant  require  spedficappeQwal  by  Ihe 
agea^  of  the  oaDaofioa  of  fatoRBatfen 
ortfaecoBaettoapracadueas. 

(s)  *1taiar«Mra  pwseitf"  vefiers  to  (he 
persons  to  whom  a  collection  of 
infonaasoB  is  adnaeoed  hy  ne  ageaqy 
within  any  Ifc^Bonti  period,  and  to  ai7 
independent  aatltles  to  whits  nis  tiutial 
addressee  may  reasuuamy  be  expected 
to  ti'anamlt  tiie  coDeutiuu  o/f  Information 
during  lhat  period,  IndnAng 
indqiendeni  state  or  local  enfities  and 
separately  incoiporaied  subsidBaries  ar 
affflales,  bat  not  Incloifiqg  employees  of 
the  respondent  within  fhe  scqpe  of  their 
employment  or  contratitoas  engaged  far 
the  purpose  oS  conqilyiqg  with  the 
collection  of  inlormatioa. 

(1)  Any  recordkee^ag  or  repotti^ 
requirement  contained  ia  a  mle  of 
genersd  applicability  ia  deemed  to 
involve  ten  or  more  paraons. 

(2)  Any  coQectiaa  of  infonnafion 
addressed  to  all  or  a  substantial 
majority  of  an  iadastiy  is  presaned  to 
involve  ten  or  move  persons. 


(a)  Accept  as  provided  in  paragraph 
Cb)  of  this  sectioa.  each  agency  head 
shall  designate  a  Senior  OfBdal  to  carry 
out  the  responsibilities  of  the  agency 
under  the  Act 

(1)  The  Senior  OfBdal  ahall  report 
diracUy  to  the  head  of  the  agency  and 
shaU  have  the  authority,  subject  to  that 
of  the  agency  head,  to  carry  out  the 
responsibilities  of  the  agency  under  the 
Act  and  this  Part 

(2)  The  Senior  OfBcial  shall 
independentiy  assess  all  collections  of 
information  to  ensure  that  they  meet  the 
criteria  specified  in  S  1320.4(b)  and  tiiat 
the  agency  conducts  no  collection  of 
information  that  does  not  display  a 
currentiy  valid  OMB  contit>l  number. 

(b)  An  agency  head  may  retain  full 
undelegated  review  authority  for  any 
component  of  the  agency  which  by 
statute  is  required  to  be  independent  of 
any  agency  official  below  the  agency 
head  For  each  component  for  vdiich 
responsibility  under  the  Act  is  not 
delegated  to  the  Senior  Official  the 
agency  head  shall  be  responsible  for  the 
performance  of  those  functions. 

(c)  Upon  request  of  the  Director,  the 
head  or  the  Senior  Official  of  each 
agency  (other  than  an  independent 
rq^atory  agency)  shall  make  its 
selrvices,  personnel,  cmd  facilities 
available  to  OMB  for  the  performance  of 
Paperwork  Reduction  Act  fenctions, 
unless  such  head  or  Senior  Official 
determines  in  writing  that  the  provision 
of  such  resources  is  impracticable. 

f  1320.9    Dotogatlon  of  approval  authority. 

(a)  The  Director  may,  after  complying 
with  the  notice  and  comment  procedures 
of  5  U.S.C  Chapter  5,  delegate  OMB 
review  of  some  or  all  of  an  agency's 
collections  of  information  to  the  Senior 
Official  or  to  the  agency  head  with 
respect  to  those  components  of  the 
agency  for  which  he  has  not  delegated 
authority. 

(b)  No  delegation  of  review  authority 
shall  be  made  imless  the  agency 
demonstrates  to  OMB  that  the  Senior 
Official  or  agency  head  to  whom  the 
authority  woidd  be  delegated: 

(1)  Is  sufficientiy  independent  of 
program  responsibility  to  evaluate  fairly 
whether  proposed  collections  of 
information  should  be  approved,  and 

(2)  Has  sufficient  resources  to  carry 
out  this  responsibility  effectively. 

(c)  OMB  may  limit  condition,  or 
rescind,  in  whole  or  in  part  at  any  time, 
such  delegations  of  authority,  and 
reserves  the  right  to  review  any 
individual  collection  of  information,  or 
part  thereof,  sponsorf^d  by  an  agency,  at 
anytime. 


(d)  Snbiact  to  the  provisions  of  dds 
part  and  in  accord  with  the  tanas  and 
conditions  of  each  delegation  as 
specified  in  Appendbc  A  to  this  part  tfie 
Director  delegates  review  and  approval 
authority  to  £e  following  agencies: 

(1)  Board  of  Governors  m  the  Federal 
Reserve  System. 

fl32ai0   Intoi  motion  cegoctten  budget 

Each  agency's  Senior  Official,  or 
agency  head  in  the  case  of  any  agency 
for  which  the  agency  head  has  not 
delegated  responsibility  under  the  Act 
for  any  component  of  the  agency  to  the 
Senior  Official  shall  develop  and 
submit  to  OMB,  in  such  form  and  in 
accordance  with  such  procedures  as 
OMB  may  prescribe,  an  annual 
comprehensive  budget  for  all  collections 
of  information  bom  the  pubUc  to  be 
conducted  or  sponsored  by  the  agency 
in  the  succeeding  twelve  montiis.  If 
during  the  course  of  such  year,  the 
agency  proposes  a  collection  of 
information  not  included  in  the  annual 
budget  it  shall  in  accordance  with  such 
instructions  as  OMB  may  provide,  either 
make  offsetting  reductions  in  other 
items  in  the  budget  or  obtain 
supplemental  authorixation  for  the 
additional  collection.  For  good  cause, 
and  where  it  is  possible  to  meet  its 
statutory  responsibilities  by  other 
means,  OMB  may  exempt  any  agency 
from  this  requirement 

§1320.11    Agency 
of 


(a)  Agency  submissions  of  collections 
of  information  for  OMB  review  may  be 
made  only  by  the  agency  head  or  Senior 
Official  or  their  designee.  Submissions 
shall  be  made  in  accordance  with  such 
procedures  and  in  such  form  as  the 
Director  may  prescribe.  Submissions 
shall  provide  sufficient  information  to 
permit  consideration  of  the  criteria  set 
out  in  1 1320.4  (b)  and  (c),  shall  include 
an  estimate  of  burden,  calculated  in  a 
maimer  prescribed  by  OMB,  shall 
identify  any  significant  burdens  placed 
on  a  substantial  number  of  small 
businesses  or  other  small  entities,  and 
shall  contain  such  additional  supporting 
material  as  the  Director  may  request 

(b)  Agencies  shall  provide  copies  of 
the  material  submitted  to  OMB  for 
review  promptiy  upon  request  by  any 
person. 

(c)  OMB  shall  review  all  agency 
submissioiu  in  accordance  with  the 
standards  set  forth  in  tS  132a4  (b)  and 
(c). 

(d)  In  determining  whether  to  approve, 
disapprove,  modify,  review,  initiate 
proposals  for  changes  in  or  stey  the 
effectiveness  of  its  approval  of,  any 
collection  of  infc»mati(»,  OMB  shall 


consider  any  public  comments  received 
and  may  ]Rovide  the  agency  aad 
interested  persons  adchtional 
opportunities  to  be  heard  or  to  sabmit 
statements  in  writing.  Any  such 
determination  and  explanation  thereof 
shall  be  publicly  available. 

(e)  Agencies  shall  submit  collections 
of  information  contained  in  proposed 
rules  published  for  public  comment  in 
the  Foderol  Register  in  accordance  with 
the  requirementa  set  forth  in  {  1320.13. 
Agencies  shall  submit  collections  of 
information  contained  in  current 
regulations  that  were  pubhshed  as  final 
rules  in  the  Federal  Register  in 
accordance  with  the  requirements  set 
forth  in  i  1320.14.  Agencies  shall  submit 
collections  of  information  other  than 
those  contained  in  proposed  rules 
pubhshed  for  public  comment  in  the 
Fadaral  Register  or  in  current 
regulations  that  were  published  as  final 
rules  in  the  Federal  Register,  in 
accordance  with  the  requirements  set 
forth  in  §  2320.12.  Special  rules  for 
clearance  and  inventory  of  collections  of 
information  prescribed  by  an  agency, 
but  collected  by  another  agency,  are  set 
forth  in  S  1320.16.  Special  rules  for 
emergency  processing  of  collections  of 
information  are  set  forth  in  i  1320.16. 

(f)  Prior  to  the  expiration  date 
assigned  to  a  collection  of  information, 
after  consultation  with  the  agency,  OMB 
may  decide  to  review  the  collection  of 
information,  and  shall  so  notify  the 
agency.  Such  decisions  will  be  made 
only  when  relevant  circumstances  have 
changed  or  the  burden  estimates 
provided  by  the  agency  at  the  time  of 
the  initial  submission  were  materially  in 
error.  Upon  such  notification,  the  agency 
shall  submit  the  collection  of 
information  for  review  under  the 
procedures  outlined  in  SS  1320.12  or 
1320.14,  as  appropriate.  The  agency  may 
continue  to  sponsor  the  collection  of 
information  while  the  submission  is 
pending.  For  good  cause,  after 
consultation  with  the  agency,  OMB  may 
stay  the  effectiveness  of  its  approval  of 
any  collection  of  information  not 
specifically  required  by  agency  rule, 
whereupon  the  agency  shall  cease 
sponsoring  such  collection  of 
information  while  the  submission  is 
pending,  and  shall  publish  a  notice  in 
the  Federal  Register  to  that  effect. 

(g)  Whenever  the  persons  to  whom  a 
collection  of  information  is  addressed 
are  primarily  educational  agencies  or 
institutions  or  whenever  the  purpose  of 
such  activities  is  primarily  to  request 
information  needed  for  the  management 
or  formulation  of  policy  related  to 
Federal  education  programs,  or  research 
or  evaluation  studies  related  to 
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lofFadenli 

prograau.  tke  catteefioB  of  Mbmatiea 
shall  be  I 


^^f^^max  wun  ^M  pneewM  owiinfld 
in  this  PbC. Sachieqeett orraquiaaaMat 
will  be  reviewad  kytbe  Fadeni 
Education  Data  AcqaiaidaQ  <Tn^i^dl 
(FEDAC).  or  aiiMizatianal  mitt  falling 
the  saaoe  atatetarjr  fuBottoD  witfaiB  Ibe 
Departaaeot  ef  Sdiicatian.  fviar  to 
aifimval  nr  riiaeppf aval  by  OkBL 
CoUectkKia  af  JalivBetioD  adAeaaed  te 
edueatiaaai  ^^enciet  er  inatilaliana  »^ 
submitted  to  ^e  Secrelaiy  ef  g<*gCT<i<M 
ander  Ae  proviaiana  of  20  U^C  1221-4 
shall  be  subautted  by  tbe  Secretaiy  of 
Educatiaa  to  OMB  far  anwewal  in 
accordaau^e  with  jareoedurea  coataiiied 
in  this  Part  vu  time  to  receive  OKffi 
approval  and  to  be  enaoaoced  publtcljr 
by  the  egeacy  by  the  Febaraiy  15 
preceding  the  school  year  is  whidi  the 
infnmtatinn  ia  to  bg  niimted. 

(h]  No  sabstaative  or  ratrrinl 
modificatioQ  iaay  be  taadahyeaegeacf 
in  a  colkctien  af  infbnnatiea  aftarit  haa 
been  assigned  an  OMB  coatrel  auaiber 
unlesa  die  modification  haa  beem 
submitted  to  Q^dB  for  review  and 
approval  pursuant  to  the  proeeduies 
outlined  in  this  Pact 

Ul  OMB  Mill  reconsider  its 
disapproval  of  a  collection  of 
informaQon  upon  the  wotten  request  of 
an  agency  head  or  Senior  Cfficial  ei^  if 
the  sponsoiH^g  agency  is  able  to  paovide 
significant  new  or  additional 
information  relevant  to  the  original 
decision. 

{ji)  For  purposes  of  Ame  Hauls  lor  OMB 
review  of  collections  of  infannatioo.  any 
submission  received  b^  OMB  after  12JJ0 
noon  wnB  be  deemed  to  have  beea 
received  on  the  foOowixig  business  day. 

S132ai2 


Agencies  shall  sabmit  afl  ooleotioM 
of  inionaation,  other  tli«i  these 
contained  either  in  proposed  ndes 
published  for  puUk  oeasment  in  fw 
Fadaral  Bagiatar  er  in  corrent  mdes  that 
were  publiilnd  aa  final  ndes  in  the 
Federal  Heysto.  in  aocordanoe  wifli  (ke 
followteg  Feqwements: 

(a)  Cte  er  hekm  the  day  of  ertjaiission 
to  OMB,  the  agency  aln^n  aoeerdanee 
with  the  requiwuaieiirtaee<  ferA  in 
S  13aOJ&  farwaad  a  ao«ae  te  «ie 
Federal  SoflMv  eta&ig  «hat  OKffl 
appnevdlisi 
shaH  daeol  j 
inclading  ooftaa  of  I 

ccdledieB  of  inioiaattoa  and  aapperting 
dooaieDtatian,  to  Iba  agency,  and  abaU 
direct  coBimeniB  to  Ike  OAce  «f 
InformaliaB  and  ITijgBl^ary  Affairs  of 
OMB.  AitaatiaB:  Oeak  oncer  far  faann 
of  agency].  A  eopy  (tf  liw  aofioa 


suBBritted  to  tne  fadaral  iteBatB^ 
togener  wim  Ibe  date  of  expected 
pidilicaSoa  rinfl  be  InchidBdln  the 
agency  a  enbminion  to  OMB. 

(b)  WMdn W  days  of  itanceipt  ofe 
propeaedeaneclion  of  ioflarnrathB.QMB 
shril  netlff  fte  agency  invdlred  of  (ts 
decision  to  approve,  modify,  er 

rii««ppravo  tha  ^nttmr^i^jj^  of  ^^mm^Mttf 

and  shall  makeauGh  deciaionpiibiic^ 
available.  OMB  may  extend  tUa  flIKday 
period  for  an  addi&onal  30  deya  i^cn 
notice  to  the  agem^.  Upon  approval  afa 
collection  of  iMoizaatioa.  OMB  shall 
assign  a  control  number  and  an 
expirafion  date.  OMB  shaH  not  .^pyuove 
any  collection  of  informafion  lor  e 
period  longer  than  three  years. 

(c)  If  OMBfailstoBaSfyfheegenqyoF 
its  approraL  disapproved,  orcxteniion 
of  review  wftfaia  the  00-day  period  (or 
90<}ay  period  if  notice  of  an  extended 
review  has  been  given),  the  ^eocy  may 
request,  and  ONffl  ahall  assign  without 
further  driey,  a  control  number  fliat 
sbafl  be  vriid  for  not  more-thanone 
year. 

(d)  A  collection  of  information  may 
not  become  effective  nntil  "fiie  agency 
has  displayed  a  vaBd  OMB  contnA 
number  f  and,  mdeasCtttfflileteninnea  It 
to  be  inappropriate,  an  expiration  ^te). 

9t320.«8 

Agencies  shall  sAnrit  oaMectiBBa  of 
information  contained  in  proposed  rules 
pubUshed  for  public  corameat  in  the 
Federal  Register  in  accordance  with  the 
i9iiowui^  recyuiTvxiiRttst 

(a]  Hw  egency  ^bM  bidade.  In 
aocordence  wMi  4ie  aequii'nmenti  set 
forA  in  S  fSf8.15,  in  the  preamMe  to  the 
NOuce  el  Vn^eaeo  ninemBluiig  a 
statement  ^nat  Tiie  eolleCitluiis  oi 
inf onnation  ueiAuhied  in  fte  rrde,  and 
identified  oa  voA,  have  been  sifbmitted 
to  OKB  fa  le »1e w  ■under section  35tM{h) 
of  Ihe  AcX.  Hn  statemeat  alrall  direct 
comnenta  to  fn  Office  of  Information 
and  Rcgidatmjf  ftffurs  iff  OMB. 
AHennonr  Dene  Officer  Tor  niame  of 
agency  1. 

(0|  AM  aacn  sqtShrssious  niafi  be 
mnoe  to  fMiB  it^  nrter  Than  the  day  on 
wnion  the  IVOBoe  Cn  nspoaed 
Rulemaidq  is  pAiBahed  in  Ibe  Fedend 
Registar,  ie  oach  form  sand  in  accordance 
wi^  awA  preceduies  as  fie  Oireotor 
may  direct  Such  submissions  shall 
include  a  copy  tff  (he  propoaed 
regulation  eadpreambb. 

fd  VRttdn  tn  days  of  pobticaaon  of 
the  proposed  rule,  OMB  may  file  public 
oenmcnts  on  conection  of  ixnbrmaflon 
provirions.  9udi  conmwnta  rinillbe  in 
the  fom  off  an  OMB  Notice  Of  AcUqd, 
which  drnH  be  sent  to  the  Seidor  Officii 
or  agency  head,  or  tbeir  designee,  and 


which  shall  be  made  a  ^ 

agency's  JulenialdqgxacQid. 

complianee  «dlh  pasafsafii  (k|)  «f  tUs 
sectjog  OMB  SMy  dJesHiisna  Ihe 
collection  of  information  in  Ike  pn^ 
rule  witfaiaMdeya^ioQeiptof  Ae 
sidMnissioa  ifaai 

a  -rlirftirrn  irf  JnianaadiBn  anhjurt  to 
this  seotioB.  4 


anytime. 

(e)  When  the  final  nieia 
the  Faderd  A^MsK.  Ibe 
explain  hew  the  final  fide 


the  poUic.  Ihe  agency  I 
identificatiaa  and  »«pi«iyHfaw  af  any 
modifieatfams  ands  in  thnauta,  «r 
exjdaia  why  it  BB^eotod  Ae  caaanola.  ff 
requested  far  OMa  dM  «en9  *a 
incfada  O^iUPt  oaannanla  in  4m 
preanUe  to  Hw  fined  nde. 

(f)  if  OidB  has  not  filed  pabic 
comaenla  pivaaat  to  f  tsausK^  or 
has  appeeoad  Ihe  eolloofien  of 
informapliaa  eantained  in  a  nfla  Wfon 
the  final  nrieiapobiiahed  to  Ihe  relief 
■npsaac.  vJMD  any  aaaign  a  ooaKTol 
number  poor  to  paUtoetaa  of  «w  &ial 
ruk.  and  the  agency  OMiy  «apMy  the 
number  to  ita  pdbttcation  of  the  Ehnl 
rule. 

(g)  On  or  beCoie  the  date  of 
publication  of  4ie  find  tide,  the  agency 

unless  it  has  bean  appioaodpnisunnt  to 
9  132ata|Q  (and  net  sabatautlidj  er 
matena%  nwdttad  hy  tiw  agency  fdter 
approval).  Not  tator  then  «e  days  after 
publication  OMB  shall  approvi^  modify, 
or  disapprove  the  collection  of 
iafbrmation  contained  in  the  final  nde. 
Any  sudi  disapproval  may  be  based  oa 
one  or  more  of  the  foUowkig  reasons,  as 
determtoed  byOMB: 

(1)  The  agency  faded  to  comply  with 
paragraph  ^]  of  this  section; 

(2)  "Use  agency  had  substantially 
modified  fbs  coQection  Of  Informafion 
contained  in  the  final  rule  fiotn  that 
contained  in  the  proposed  rule,  without 
providing  Ohffi  with  notice  of  the 
change  of  suffideat  information  to  make 
a  determination  concermqg  fte  modified 
coUection  of  informatioa  at  least  fiOilays 
before  publication  (ff  the  final  rule;  or 

(3)  In  cases  where  OMBhadfiled 
public  coBunents  pursuant  to  pflTJ^gmph 
(c)  of  Ibis  section,  the  agenqr's  response 
to  snch  commenta  was  unreasonaUe, 
and  the  collecfian  of  iofanaatian  ia 
imnecessary  for  the  proper  perfannaace 
of  the  agency's  fiianHiBis. 

(h)  After  mnVim  auch  deeisiiM  to 
approve,  modify,  orilisappiovea 
coUeOSon  of  infannatioo.  OkffishsJI  so 
notify  the  agency.  If  OMB  approvea  Ihe 
collection  of  information  or  if  it  has  not 


acted  upon  the  submission  within  the 
time  limits  of  this  section.  OMB  shall 
assign  a  control  number.  If  OMB 
disapproves  the  coUection  of 
informatioa  it  shall  make  the  reasons 
for  its  decision  publicly  available. 

(i)  OMB  shall  not  approve  any 
collection  of  information  for  a  period 
longer  than  three  years.  Approval  of  any 
collection  of  information  submitted 
under  this  section  will  be  for  the  full 
three-year  period,  unless  the  Director 
determines  that  there  are  special 
circumstances  requiring  approval  for  a 
shorter  period. 

(j)  After  receipt  of  notification  of 
OKffi's  approval,  disapproval,  or  failure 
to  act,  and  prior  to  the  effective  date  of 
the  rule,  the  agency  shall  publish  a 
notice  in  the  Federal  Register  to  inform 
the  public  of  OMB's  decision.  If  OMB 
has  approved  or  faUed  to  act  upon  the 
coUection  of  information,  the  agency 
shaU  include  the  OMB  control  number  in 
such  notice.  A  coUection  of  information 
may  not  become  effective  until  OMB  has 
assigned  a  control  number,  and  such 
number  is  displayed.' 


11320.14 


Agencies  shaU  submit  coUections  of 
information  contained  in  current 
regulations  that  wen  published  as  final 
rules  in  the  Federal  Registar  in 
accordance  with  the  foUowing 
procedures: 

(a)  In  order  to  prevent  die  contrd 
number  and  OMB  approval  for  a 
coUection  of  information  subject  to  this 
section  firom  expiring  without  the  agency 
first  having  compUed  with  aU  appUcable 
procedures  sttendant  to  the  amendment 
or  repeal  of  die  rule  containing  the 
collection  of  infonnation,  agencies  shaU 
submit  to  OMB  aU  previously  aiqnoved 
coUections  of  information  subject  to  this 
section  not  later  than  90  days  before  the 
expiration  date  of  the  OMB  control 
number  assigned  to  the  collection. 

(b)  On  or  befwe  the  day  of  submission 
to  OMB,  the  agency  shall  in  accordance 
with  the  requirements  set  forth  in 

{ 1320.15,  forward  a  notice  to  the 
Federal  Regiater  stating  that  OMB 
review  is  being  sought  The  notice  shaU 
direct  requests  for  infoimation. 
including  copies  of  the  coUection  of 
information  and  supporting 
documentation,  to  ihe  agency,  and  shaU 
direct  comments  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB.  Attention:  Desk  Officer  for  [name 
of  agency].  A  copy  of  the  notice 
submitted  to  the  Federal  Registar, 
together  with  the  date  of  expected 
pilblicatimi.  shaU  be  included  in  the 
agency's  submission  to  OMB. 


(c)  Within  60  days  of  its  receipt  of  a 
coUection  of  information  submission, 
OMB  shaU  notify  the  agency  involved  of 
its  decision  whether  to  approve  or  to 
initiate  proposals  for  change  in  the 
coUection  and  shaU  make  such  decision 
publicly  available.  OMB  may  extend 
this  OO^iay  period  for  an  additional  30 
days  upon  notice  to  the  agency.  Upon 
approval  of  a  coUection  of  information, 
OMB  shaU  assign  a  control  number  and 
an  expiration  date. 

(d)  OMB  shaU  not  approve  any 
coUection  of  information  for  a  period 
longer  than  three  years.  Approval  of  any 
coUection  of  information  submitted 
imder  this  section  wiU  be  for  the  fuU 
three  year  period,  unless  the  Director 
determines  that  there  are  special 
circumstances  requiring  approval  for  a 
shorter  period. 

(e)  If  OMB  faUs  to  notify  the  agency  of 
its  approval,  decision  to  initiate 
proposals  for  change,  or  extension  of 
review  within  the  BOnday  period  (or  90- 
day  period  if  notice  of  an  extended 
review  has  been  given),  the  agency  may 
request,  and  OMB  shaU  assign  without 
further  delay,  a  control  number  that 
shaU  be  vaUd  for  not  more  than  one 
year.  Upon  assignment  of  a  control 
number  by  OMB.  the  agency  shaU 
display  such  number  in  accordance  with 
§  1320.7(e)(2). 

(f)  if  OMB  has  notified  die  agency  of  a 
decision  to  initiate  proposals  for  change 
in  the  coUection  of  information,  it  shaU 
extend  the  existing  approval  of  the 
collection  for  the  duration  of  the  period 
required  for  crnxsideratlon  of  proposed 
changes,  including  dut  required  for 
OMB  approval  or  disspproval  of  the 
coUection  of  information  under 

i  1320.12(b)  or  i  1320.13(g).  as 
appropriate.  In  the  case  of  a  coUection 
of  information  not  previously  approved, 
a  control  number  shaU  be  granted  for 
such  period.  The  agency  shaU  publish  a 
notice  on  the  agency's  next  practicable 
pubUcation  date  in  the  Federal  Register 
to  inform  the  pubUc  that  OMB  has 
initiated  proposals  for  change  in  the 
coUection,  and  has  granted  or  extended 
ite  approval  of  the  coUection  of 
information. 

(g)  Thereafter,  the  agency  shall  within 
a  reasonable  period  of  time  not  to 
exceed  120  days,  undertake  such 
procedures  as  are  necessary  in 
compliance  with  the  Administrative 
Procedure  Act  and  other  appUcable  law 
to  amend  or  rescind  the  coUection  of 
information,  and  shaU  notify  the  pubUc 
through  the  Federal  Register.  Suai 
notice  shaU  identify  the  proposed 
changes  in  the  coUections  of  information 
and  shaU  soUdt  pubUc  comment  on 
retention,  modification,  or  resdssion  of 
audi  coUections  of  information.  If  the 


agency  employs  notice  and  comment 
nUemaking  procedures  for  amendment    . 
or  rescission  of  the  collection  of 
information,  publication  of  the  above  in 
the  Federal  Register  and  submission  to 
OMB  shaU  initiate  OMB  clearance 
procedures  under  section  3504(h)  of  the 
Act  and  S  1320.13.  If  the  agency  does  not 
employ  notice  and  comment  rulemaking 
procedures  for  amendment  or  resdssion 
of  the  coUection  of  information. 
pubUcation  of  such  notice  and 
submission  to  OMB  shaU  initiate  OMB 
clearance  procedures  under  section  3507 
of  the  Act  and  9  1320.12.  AU  procedures 
shaU  be  completed  within  a  reasonable 
period  of  time  to  be  determined  by  OMB 
in  consultetion  with  the  agency. 

(h)  OMB  may  disapprove,  in  whole  or 
in  part,  any  coUection  of  information 
subject  to  the  procedures  of  this  section, 
if  the  agency: 

(1)  Has  refused  within  a  reasonable 
time  to  comply  with  an  OMB  directive  to 
submit  the  coUection  of  information  for 
review; 

(2)  Has  refused  within  a  reasonable 
time  to  initiate  procedures  to  change  the 
coUection  of  information;  or 

(3)  Has  refused  within  a  reasonable 
time  to  publish  a  final  rule  continuing 
the  coUection  of  information,  with  such 
changes  as  may  be  appropriate,  or 
otherwise  complete  the  procedures  for 
amendment  or  resdssion  of  the 
coUection  of  information. 

(i)  Upon  disapproval  by  OMB  of  a 
ccrflection  of  information  subject  to  this 
section,  the  C^fB  control  number 
assigned  to  snch  coUection  shaU 
immediately  expire,  and  no  agency  shall 
conduct  or  sponsor  such  coUection  of 
information.  Any  such  disapproval  shaU 
constitute  disapproval  of  the  collection 
of  information  contained  in  the  Notice  of 
Proposed  Rulemaking  or  other 
submissions,  and  also  of  the  preexisting 
information  coUection  instruments 
directed  at  the  same  coUection  of 
Information  and  therefore  constituting 
essentiaUy  the  same  coUection  of 
information. 

9132ai8    Federal  Regiatar  notice  of  OMB 


(a)  In  each  notice  prescribed  by 
99  1320.12(a)  and  1320.14(b),  and  the 
statement  prescribed  by  9  1320.13(a), 
agencies  shaU  set  forth,  at  a  minimum: 

(1)  The  title  for  the  coUection  of 
information; 

(2)  A  brief  description  of  the  agency's 
need  for  the  information  to  be  coUected, 
including  the  use  to  which  it  is  planned 
to  be  put; 

(3)  A  description  of  the  likely 
respondents;  and 


IMSO 
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t4)  Ab  estijiMle  «l  the  total  anmni 
leptNliag  «ad  reeordkeeping  bmkn  that 
will  resilt  bem  each  coBecttea  of 
taSotmHiam.  This  total  bardea  Im  awh 
caUection  of  infometioB  ah^  tHae  ha 
disaggKgated  aad  »e(  forth  01  tBRB  of 
the  estkuted  average  burdea  haaca  per 
respoBae,  the  paopeead  freqocn^af 
leaponae,  and  the  ea^Btatod  aaiabBr  af 
likely  nMnradeata. 

(b)(1)  li  at  the  time  of  SBboiaaJ  af  a 
coUectioa  of  infionaalioB  for  OMB 
Beview  io  acconlaDoe  with  the 
requirements  aat  torth  ia  i  2320.12  or 
1328.14.  aa  agea^  plana  to  requeat  or 
has  requested  CMIib  to  amduct  ila 
'"^rff  nn  nn  rTpoditrd  nrhndalr  ja 
review  faster  thaa  60  daya  froB  thexlate 
of  eeceipt  by  OMB],  the  agency  ahaH 
publish  as  part  of  this  Fadatal  H^alw 
notice  ihe  Qme  period  wifhin  Which  H  is 
requesting  ONfB  to  approve  or 
dis^prove  the  collection  cJ  information, 
and  a  copy  of  die  collection  of 
informatioB,  together  wj  Ai  any  related 
BUh  ulUuiis.  tot  wncn  OMB  approval  is 
being  sought. 

^  if  adaaace  pabticstiffii  ef  iie 
caMoctiaB  of  iaiamatioa  and  any 
related  instmcfions  would  defeat  the 
pwipoae  of  ihe  ooflectiba  of  mfanaafion. 
CAM  aay.  in  coBsaitatian  widi  the 
ageacgr.  aicaaqit  froai  the  nqtrinawntsof 
this  anbienhaa  specific  coUedieaa  of 
iafsimation  or  categraiea  thereoL 

§1320.16    CoOacOoos  of  MonnatiQa 
praacrlbad  by  another  agency. 

(a)  Any  collection  of  infarmation 
prescribed  by  an  agency  and  to  be 
adopted  as  a  Standard  or  Optienal  Form 
after  approval  by  the  General  Services 
Admkdstnlion  (GSA)  shall  be 
submitted  to  Qliffl  for  approval  flirough 
GSA  in  accordance  wi^  such 
procedures  and  in  such  form  as  the 
Director  may  prescribe. 

(1)  Standard  and  Optional  Fothu  used 
for  the  cu/Bection  of  infoiznation  must  be 
approved  by  OMB  and  assigned  a 
currentJy  valid  control  mmiber  before 
they  can  be  used. 

(2)  GSA.  -with  the  assistance  of  the 
agencies  using  the  forms,  afaaU  sofamit 
aaoually  to  OMB  a  list  of  all  StaaiUfid 
and  Optional  Forms  in  use  during  Ihat 
year  for  the  collection  of  iniormation 
from  the  public,  stating  Which  agencies 
use  these  forms,  the  number  of  eadh 
form  used  by  eadi  agency,  aad  an 
estimate  of  (he  burden  required  to 
complete  tndk  fonn.  Burden  esfimales 
developed  by  GSA  will  be  oomited  as 

niMiu— ^  BBBBSaQ  vV  aaCB  BflBBCV  ^B 

PEoportion  to  tiw  Bsa  af  Ae  tafomafioB. 

(b)  Aqy  other  eoieetiaBB  af 
information  prescribed  by  an  ageaoy  bat 
collected  by  anolliar  ag^Ky  aragsades 
shall  be  submitted  to  OMB  k 
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b|r  the  ageacy  that  prescribes  the 
cottecttea.  hi  aoeovduwe  %fMi  aach 
paooadoaas  aad  in  aoch  fbm  aa  iw 
DiMctariaay  praacribe.  Wifli  fln 
assistance  df  Ihe  agencies  oaMeeting  Ae 
iafDnaattoa,  the  agaacy  Biaking  fte 
subBMssioB  flhall  iafam  OMB  oT  wUch 

e«lHBate«rihe  bardea  «r  fte  oofleetieB 


developad  by  die  atfcBitBng  agency  arfll 
be  counted  as  burdea  impasud  by  eaiAi 
agency  ui  prBpoiflun  to  llbtSr  ase  of  <ie 
infonaation. 

(C|  la  ^Qiar  reapacts*  ccvlectfons  af 
infonnafioB  under  tiiis  section  abafl  be 
treatoo  under  fte  atanoBruS  and 
procedarea  of  §§1320:11-1310.15,  and 
1320.21,  as  appropriate. 

§  1320.17    Interagency  rapwain. 

in  accofdance  with  aathorities  ia  tie 
Act  theFedeeai  Reeoada  Atit.  and  die 
Budget  aad  A  roaiindBglVeeodiBs  Act, 
ae  ameaded,  the  Geeeral  Servieea 
Admiaistatien  ^GSA)  Is  diracled  to 
iasae  ragalattoiis  oriaqaiwiiieHts  far  fee 
manageuwut  of  intaiagcmey  reporting 
and  pravide  far  fte  appravri  and 
clearance  of  interagency  repoitiitg, 
whetter  aMBdatory  or  votantaiy.  Uptm 
request,  GSA  shall  report  to  die  Director 
an  the  Matas  af  fait»agency  lepmtiag. 
Judicial  branch  requirements  cantaiued 
in  •court  arders  «r  decrees,' and  ^HB  and 
otter  Executive  Office  of  flie  9i  esiuent 
raquireneutB  shafl  be  exempt  from  the 
provisions  of  ^s  setiHon. 


Aa  ageacy  bead  or  deSeniar  OCBcUl 

submissions  of  cadectians  tt 
iafamatian. 

(a)  Any  snohfeqnest  shall  be 
aceonpanied  by  a  itaittoa< 
that  fte  coUeotiaa  of  adannaliaa  to 
easenfiai  to  Ibe  nrntaiaaafl 
aad  that  piibbc  bam  wdl  atarit  If 
normal  deseaaee  i 
followed,  ar  that  an  i 
has  acoonad  arinch -wdl  I 
disrupt  te  I 
cause  a  statutory  or  judicial  daadfaa  to 
be  OBSsed  if  aerawl  ^ 
foUowad. 

period  widnn  i 
appsove4 


(ej 


all  praodcahie 
interei 

pafaliciaarlerto 
oftbi 

<d|  Ike  agaacy  ahaH  aat  faith  ia  the 
Fadasal  Ba^Star  uaOioe  preeu'ibed  by 


S  f  S2US  a  atatenent  that  it  is 
rcqueadm  aowigeiicy  processing,  and 
tiie  tuna  period  atatod  under 
S  I32ai8(b9- 

(e)  OMB  ifa^  approve  or  dBsapjwoaa 
eachaodi  lubudarion  adHdn  Xhc  fime 
period  atatedtmder  1  isnosfb), 
prawioeoaudatiinejiailudis  comisteid 
win  die  put  puses  tn  tfaa  Act. 

(Q  ffOMBBpfaaves  the  coBecSoa  of 
informalSon,  it  rfiaO  as^gn  a  control 
number  vifid  for  a  maadnuun  of  10  days 
after  eeceipt  of  Iha  agaoc^  sdbauasiaa. 

(g)  Upon  request  by  anayency.  OKB 
may  agree  to  act  on  a^allection  of 
informfltiai  sobmisaioa  on  ui  ajyadHad 
scfaedide,  evea  dioi|{^  audi  artmiisaioB 
may  not  qnafify  tat  emetgencf 
processing  oadsrlbis  setiflon. 

ftaut  JNMeaeaaaa. 

(a)  in  <nder  to  anaUelfaap^Be  to 
paitidpato  in  and  provide  oommento 
during  Hie  dearance  procesi.  OMffl  wffl 
ordiiiai'Uy  make  its  paperwoA  dodcet 
files  avaflaUe  &vpiAdicfm!pec6an 
during  nonnal  business  hours. 
Notwithstanding  ofher  prpvisluus  of  this 
rule,  raqaireaaats  tejiahlidi  pahMc 
notices  or  to  prawidaaMtorialato  the 
public  Biay  be  modified  or  waivad  by 
the  Director  to  die  extent  that  pubfic 
paidclpaGan  ia  the  appsoual  peoceas 
would  defeat  Jbepaipoaeaf^  - 
collection  ct  inSannadoB;  jeqpar£ze  ^ 
confidenQality  of  proprietaiy,  trade 
secaet,  or  other  confidential  infaraiadon; 
violate  State  or  Federal  law;  or 
substaiAia]^  Inteifere  witb^an  agency's 
ability  to  pofann  its  slatutoiy 
ob^gations.  Pnvisfona  of  this  par^raph 
guaranteeing  pufaiUc  avaHabffity  af 
comments  on  agency  ■collections  of 
information  will  not  be  waived  or 
modified. 

(b)  Agencies  canductiag<ar  jfMuisori^g 
a  collection  nf  ln£nm»»*irfi^  rhffll  take 
reasonable  steps  to  iaiiwDS  poteatial 
respondents  of  the  ideatity  of  tfaa 
Federal  agenqy  spoBSoriiQany 
collaction  of  inluBiation.  wby  the 
infonnaHan  is  being  odladed.  bow  M  is 
to  be  used,  the  average  burdanboun  per 
response,  adieflier  responses  to  the 
request  are  voluBtary.  required  to  obtain 
or  retain  a  benafit^dtii^  aufhoailyj.  or 
mandatory  (d&ng  aodiorl^].  and  Iha 
nature  uid  extent  of  coafidantiality  ta 
be  provided.  If  any  (dfing  aufhodty). 

S  1320.20  totspaatfaatrafaMtaryaganay 


letsi 


afdv 
die  busdan 


An  independent  legalatmy  agency 
may  ovanfdeOMBIa  diaappiuaal  or  stay 
of  euactiaaaeaa  of  approval  vf  a 
colletinoB  of  iBsmnatiao  by  najoiUy 
vote  vf  Rs  menban  or  umnw— imiir* 
The  agency  diaOcerttfy  any  audi 


override  to  the  Director,  and  shall 
.explain  in  writing  ite  reasons  for 
exerdsing  the  override  authority.  C^fB 
shall  promptly  assign  an  OMB  control 
number,  valid  for  the  length  of  time 
requested  by  the  agency,  up  to  three 
years,  to  any  colledion  of  information 
as  to  whidi  this  authwity  ia  exerdsed. 
No  override  shaU  become  effective  until 
.the  independent  regulatory  agency  has 
.displayed  the  OMB  control  number. 


§1320.21 
burden. 

(a)(1)  Agendes  shall  disdose  on  eadi 
collection  of  infcnnatioa,  as  dose  to  the 
current  OMB  control  nianbar  as 
practicable,  the  agency  estimate  of  the 
average  burden  hours  per  response. 

(2)  Agencies  shall  indude  aritfa  this 
estimate  of  burden  a  request  diat  the 
public  dired  to  the  agency  and  the 
Office  of  Infmraation  and  Regulatory 
Affairs  any  connneBte  concerning  the 
accuracy  of  thn  burden  eatiBiate  and 
any  suggestions  for  Bedndng  this 
burden. 

(b)  If  it  is  not  practicable  to  place  the 
burden  estimate  and  request  for 
commenU  on  the  front  page,  or 
'otherwise  at  the  beginning  of  the 
collection  of  infonnation  or  in  the 
regidatoiy  text,  the  agency  may  place 
the  burden  estimate  and  request  for 
comments  at  the  beginning  of  the 
instructions  that  accompany  the 

.  coHpcUpn  of  informatidn,  or  at  the 
beginnaig  of  the  preamble  of  a  proposed 
or  final  nae  that  contains  the  collection 
of  information.  If  an  agency  develops  or 
relies  uppn  forms  or  other  instruments  in 
[iplement  a  collection  of 
lion  in  a  proposed  or  final  rule, 
^lace  the  applicable 
f'and  the  request  for 
comments^lm-i$oth  the  rule  and  the 
forms  or  other  infonnation  collection 
instruments.  "- 

(c)  An  agency  need  place  the  burden 
estimate  and  request  for  comments  only 
on  copies  of  the  collection  of 
information,  or  on  its  instructions, 
printed  or  otherwise  reproduced  (or 
newly  communicated)  after  July  1, 1988. 

(d)  If  special  circiunstances  exist 
OMB  may,  in  consultation  with  the 

•  agency,  exempt  from  the  requirements  of 
this  section  specific  collections  of 
information  or  categories  thereof. 

§1320.22    Ottiar  auttiomy. 

(a)  The  Director  shall  determine 
whether  any  collection  of  information  or 
other  matter  is  within  the  scope  of  the 

•  Ad,  or  of  this  Part 

(b)  In  appropriate  cases,  after 
consuUation  with  the  agency,  the 
Director  may  initiate  a  rulemaking 
proceeding  to  determine  whether  an 


agenc/a  collection  of  Informatian  is 
consistant  with  statotory  standards. 
Such  proceedings  shall  be  in  accordance 
with  informal  ruJemaking  procedures 
under  5  U.S.C.  Chapter  5. 

(c)  Each  agency  is  responsible  for 
complying  with  the  infotniation  policies, 
principles,  standards,  and  guidelines 
prescribed  by  the  Diredor. 

(d)  To  the  extent  permitted  by  law,  die 
Director  may  waive  any  requireraento 
contained  in  this  Part 

(e)  Noddng  in  this  Part  shall  be 
interpreted  to  limit  the  authority  of  the 
Diredor  under  the  Paperwork  Reduction 
Act  of  198a  the  Paperwork  Reduction 
Reauthorization  Ad  of  1980,  or  any 
other  law.  Nothing  in  this  Part,  the 
Paperwork  Reduction  Ad  of  1980,  or  the 
Paperwork  Reduction  Raauthorixation 
Ad  of  1980  shall  be  intnpreted  as 
increasing  or  decreasing  the  authority  of 
OKffi  with  respect  to  the  substantive 
polides  and  programs  of  the  agencies. 

Appendix  A— Agendas  With  Ddagatad 
Ravi^  and  A|q>roval  Authority 

1.  The  Board  of  Governors  of  the 
Federal  Reserve  System. 

(a)  Authority  to  review  and  approve 
collection  of  infonnation  requests, 
collection  oi  information  requirements, 
and  collections  of  infonnation  in  current 
rules  is  delegated  to  the  Board  of 
Governors  of  the  Federal  Reserve 
System. 

(1)  This  delegation  does  not  include 
review  and  approval  authority  over  any 
new  collection  of  information  or  any 
modification  to  an  existing  collection  of 
information  that: 

(i)  Is  proposed  to  be  collected  as  a 
result  of  a  requirement  or  other  mandate 
of  the  Federal  Finandal  Institutions 
Examination  Council,  or  other  Federal 
executive  branch  entities  with  authority 
to  require  the  Board  to  conduct  or 
sponsor  a  collection  of  infonnation. 

(ii)  Is  objected  to  by  another  Federal 
agency  on  the  grounds  that  that  agency 
requires  information  currentiy  collected 
by  the  Board,  that  the  currently 
collected  information  is  being  deleted 
from  the  collection,  and  the  deletion  will 
have  a  serious  adverse  impact  on  the 
agency's  program,  provided  that  such 
objection  is  certified  to  OMB  by  the 
head  of  the  Federal  agency  involved, 
with  a  copy  to  the  Board,  before  the  end 
of  the  comment  period  specified  by  the 
Board  on  the  Faderal  Register  notices 
specified  in  (3)(i)  below. 

(iii)  Would  cause  the  burden  of  the 
information  collections  conducted  or 
sponsored  by  the  Board  to  exceed  by  the 
end  of  the  fiscal  year  the  Information 
Collection  Budget  allowance  provided  to 
the  Board  by  OMB  for  the  fiscal  year- 
end. 


(2)  The  Board  may  ask  that  OMB 
review  and  approve  collections  of 
information  covered  by  this  delegation. 

(3)  In  exercising  delegated  authority, 
the  Board  wilh 

(i)  Provide  the  public  to  the  extent 
possible  and  appropriate,  with 
reasonable  opportiuiity  to  comment  on 
collections  of  information  under  review 
prior  to  taking  final  action  approving  the 
collection.  Reasonable  opportunity  for 
public  comment  will  indude  publishing 
a  notice  in  the  Federal  Register 
informing  the  public  of  the  proposed 
collection  of  information,  notifying  the 
public  of  the  availability  of  copies  of  the 
"clearance  package,"  and  providing  the 
public  with  the  opportunity  to  comment 
Such  Federal  Registar  notices  shall  also 
advise  die  public  that  they  may  also 
send  a  copy  of  their  comments  to  the 
OMB/OIRA  Desk  Officer  for  the  Federal 
Reserve  Board. 

(A)  Should  the  Board  determine  that  a 
new  collection  of  infonnation  or  a 
change  in  an  existing  collection  must  be 
instituted  quickly  and  that  public 
partidpation  in  the  approval  process 
would  defeat  the  purpose  of  the 
collection  or  substantially  interfere  with 
the  Board's  ability  to  perfonn  its 
statutory  obligation,  the  Board  may 
approve  of  the  collection  of  infonnation 
without  providing  opportunity  for  public 
comment.  At  the  earliest  practical  date 
after  approving  the  collection  of 
information,  the  Board  will  publish  a 
Federal  Register  notice  informing  the 
public  of  its  approval  of  the  collection  of 
information  and  indicating  why 
immediate  action  was  necessary. 

(B)  In  such  cases,  before  taking  final 
action  to  reauthorize  the  collection  of 
infonnation  for  an  additional  period,  the 
Board  will  take  into  account  any 
comments  received  after  the  institution 
of  the  collection. 

(ii)  Provide  the  OMB/OIRA  Desk 
Officer  for  the  Federal  Reserve  Board 
with  a  copy  of  the  Board's  Federal 
Register  notice  not  later  than  the  day  the 
Board  files  the  notice  with  the  Office  of 
the  Federal  Register. 

(iii)  Assure  that  approved  collections 
of  information  are  reviewed  not  less 
frequently  than  once  every  three  years, 
and  that  such  reviews  are  normally 
conducted  before  the  expiration  date  of 
the  prior  approval.  Where  the  review 
has  not  been  completed  prior  to  the 
expiration  date,  the  Board  may  extend 
the  report  for  up  to  three  months, 
without  public  notice  in  order  to 
complete  the  review  and  consequent 
revisions,  if  any.  There  may  also  be 
other  drcumstances  in  which  the  Board 
determines  that  a  three-month  extension 
without  public  notice  is  appropriate. 
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(iv)  Take  every  reasonable  step  to 
ensure  that  the  collection  of  information 
conforms  to  the  requirements  of  5  CFR 
1320.4(b).  In  determining  whether  to 
approve  a  collection  of  information,  the 
Board  will  consider  all  comments 
received  from  the  public  and  other 
agencies.  The  Board  will  not  approve  a 
collection  of  information  that  it 
determines  does  not  satisfy  the 
guidelines  set  forth  in  5  CFR  1320.6. 
unless  it  determines  that  departure  from 
these  guidelines  is  necessary  to  satisfy 
statutory  requirements  or  other 
substantial  need. 

(v)  Assure  that  each  approved 
collection  of  Information  displays  an 
OMB  control  number  and  that  all 
collections  of  information,  except  those 
contained  in  regulations,  display  the 
expiration  date  of  the  approval. 

(vi)  Assure  that  each  approved 
collection  of  information,  together  with 
a  completed  SF83,  a  supporting 
statement,  a  copy  of  each  conmient 
received  from  the  public  and  other 
agencies  in  response  to  the  Board's 
Federal  Register  notice  or  a  siunmary  of 
these  comments,  and  a  certification  that 
the  Board  has  approved  of  the  collection 
of  information  in  accordance  with  the 
provisions  of  this  delegation  is 
transmitted  to  OMB  for  incorporation 
into  OMB's  public  docket  files.  Such 
transmittal  shall  be  made  as  soon  as 
practical  after  the  Board  has  taken  final 
action  approving  the  collection. 
However,  no  collection  of  information 
may  be  instituted  until  the  Board 


*f  ,(jr  -^fiM  .'/■^ln^ii' 


receives  written  or  oral  notification  from 
OMB  or  OMB  staff  that  the  transmittal 
has  been  received. 

(b)  OMB  will: 

(1)  Provide  the  Board  in  advance  with 
a  block  of  control  numbers  which  the 
Board  will  assign  in  sequential  order  to, 
and  display  on,  new  collections  of 
information. 

(2)  Provide  a  written  notice  of  action 
to  the  Board  indicating  that  Board 
approvals  of  collections  of  information 
have  been  received  by  OMB  and 
incorporated  into  OKffl's  public  docket 
files  and  inventory  of  currently 
approved  collections  of  information. 

(3)  Review  any  collection  of 
information  referred  by  the  Board  in 
accordance  with  the  provisions  of 
section  1(a)(2)  of  this  Appendix. 

(c)  OMB  may  review  the  Board's 
paperwork  review  process  under  the 
delegation.  The  Board  will  cooperate  in 
carrying  out  such  a  review.  The  Board 
will  respond  to  any  recommendations 
resulting  from  such  review  and,  if  (t 
finds  the  recommendations  to  be 
appropriate,  will  either  accept  the 
recommendations  or  propose  an 
alternative  approach  to  achieve  the 
intended  purpose. 

(d)  This  delegation  may.  as  provided 
by  5  CFR  1320.9(c).  be  limited, 
conditioned,  or  rescinded,  in  whole  or  in 
part  at  any  time.  OMB  will  exercise  this 
authority  only  in  unusual  circumstances 
and,  in  those  rare  instances,  will  do  so, 
subject  to  the  provisions  of  5  CFR 
1320.11(f).  prior  to  the  expiration  of  the 


time  period  set  for  public  comment  in 
the  Board's  Fedwal  Register  notices  and 
generally  only  if: 

(1)  Prior  to  the  commencement  of  a 
Board  review  (e.g.,  during  the  ICB 
review),  OMB  has  notified  the  Board 
that  it  intends  to  review  a  specific  new 
proposal  for  the  collection  of 
information  or  the  continued  use  (with 
or  without  modification)  of  an  existing 
collection; 

(2)  There  is  substantial  public 
objection  to  a  proposed  inlPormation 
collection;  or 

(3)  OMB  determines  that  a 
substantially  inadequate  and 
inappropriate  lead  time  has  been 
provided  between  the  final 
announcement  date  of  the  proposed 
requirement  and  the  first  date  when  the 
information  is  to  be  submitted  or 
disclosed.  When  OMB  exercises  this 
authority  it  will  consider  that  the  period 
of  its  review  began  the  day  that  OMB 
received  the  Federal  Register  notice 
provided  for  in  section  l(a)(3)(i)  of  this 
Appendix. 

(e)  Where  OMB  conducts  a  review  of 
a  Board  information  collection  proposal 
under  section  1(a)(1),  1(a)(2),  or  1(d)  of 
this  Appendix,  the  provisions  of  5  CFR 
1320.18  and  5  CFR  1320.20  continue  to 
apply. 

(31  U.S.C.  Sec  18a  and  44  U.S.C  Chs.  21. 25, 
27.  29.  31.  35] 

[FR  Doc.  88-10224  Piled  5-5-88: 10:15  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offic*  of  Assistant  Sectvtary  for 
ConNiMinity  PtannhiQ  and 
Davalopinant 

[Docket  Na  li-«S-1801;  FR-2492] 

NaightKKtwod  Davelopmant 
Demonstration  Program;  Fund 
AvaiabWty  for  Fiscal  Year  1988 

AOENCV:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice  of  fund  availability. 

suiMiARV:  Funds  have  been 
appropriated  for  Fiscal  Year  1988  for 
HUD  to  carry  out.  for  a  third  round,  the 
Neighborhood  Development 
Demonstration  program  under  section 
123  of  the  Housing  and  Urban-Rural 
Recovery  Act  of  1963  (42  U.S.C.  5318 
note).  The  purpose  of  this  program  is  to 
determine  the  ability  of  neighborhood 
organizations  to  support  eligible 
neighborhood  development  activities 
using  cooperative  efforts  and  monetary 
contributions  from  individuals, 
businesses,  and  non-proRt  and  other 
organizations  located  within  established 
neighborhood  boundaries.  The  Federal 
funds  are  incentive  funds  to  promote  the 
development  of  this  concept,  and  to 
encourage  neighborhood  organizations 
to  become  more  self-sufficient  in  their 
development  activities.  Up  to  30  percent 
of  the  1988  awards  may  be  to  previous 
grantees  in  the  program;  the  remaining 
70  percent  of  the  awards  will  be  made  to 
those  organizations  selected  from 
among  new  applicants.  All  applicants, 
including  previous  participants,  are  to 
compete  through  the  same  selection 
process. 
EFFECTIVE  DATE:  May  10, 198a 

Application  due  date:  Applications 
are  due  by  August  1, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Karen  McMillan,  Office  of 
Procurement  and  Contracts,  Community 
Services  Division  (ACC-KM), 
Department  of  Housing  and  Urban 
Development,  Room  5252, 451  Seventh 
Street  SW.,  Washington,  DC  20410. 
Telephone  number  (202)  755-5662.  (This 
is  not  a  toll-free  number.)  (Use  this 
mailing  address  to  obtain  copies  of  the 
Request  for  Grant  Applications,  which 
provides  further  information  on  the 
Demonstration.  See  Part  IV  of  this 
Notice.) 

SUPPLEMENTARY  INFORMATION: 

This  document  (1)  notifies  the  pubUc 
of  the  availability  of  funds  for  the    l 
Demonstration:  (2)  identifies  the      ■ 
objectives  of  the  program:  (3)  describes 


die  metiiod  of  allocation  and 
distribution  of  funds;  (4)  defines  eligible 
neighborhood  devajopment 
organizations;  (5)  Kts  forth  eligible 
neighborhood  development  activities;  (8) 
sets  forth  application  requirements  for 
the  funds;  (7)  identifies  the  selection 
criteria  for  the  award  of  funds;  and  (8) 
specifies  grantee  reporting  requirements. 

Before  requesting  a  grant  application 
package  as  provided  for  under  Part  FV, 
organizations  should  carefully  review 
this  notice,  particularly  the  eligibility 
factors  under  Part  HI.  Many 
organizations  that  spent  time  and  effort 
preparing  applications  for  first  round 
assistance  were  determined  to  be 
ineligible  under  the  statutory 
requirements. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD- 
regulations  in  24  CFR  Part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  during  regiilar 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Room  10276,  Department  of  Housing  and 
Urban  Development,  451  Seveth  Street. 
SW.,  Washington.  DC  20410. 

The  information  collection 
requirements  contained  in  this  Notice 
have  been  approved  by  OMB  and  the 
assigned  OMB  control  number  is  2535- 
0084. 

Notice  of  Fund  AvailaUlity 

/.  Background 

A.  Le^slation 

Section  123  of  the  Housing  and  Urban- 
Rural  Recovery  Act  of  1983  (Pub.  L  98- 
181)  authorized  the  Neighborhood 
Development  Demonstration  program. 
The  report  of  the  Senate  Committee  on 
Banking,  Housing,  and  Urbar  Affairs 
referred  to  the  new  authority  as  a: 

Demonstration  Program  to  assist 
neighborhood  organizations  to  carry  out 
community  development  activities  through  an 
innovative  matching  grant  mechanism. 
Designed  to  encourage  greater  financial  self- 
sufficiency  on  the  part  of  non-profit 
neighborhood  development  groups,  the 
program  would  provide  federal  matching 
funds  of  up  to  $50,000  per  organization  on  the 
basis  of  cliaritable  contributionB  which 
organizations  raise  from  individuals, 
businesses,  and  religious  institutions  in  their 
areas.  Different  matchnig  ratios  would  tie 
established  for  participating  organizations 
based  upon  the  size  and  economic  condition 
of  the  community  in  which  those 
organizations  operate,  although  the  ratio 
could  not  be  lower  than  50/50.  [S.  Rep.  No. 
142. 98th  Cong.,  Ist  Sess.  29  (1983).] 


Under  the  Housing  and  Community 
Development  Act  of  1987  (Pub.  L  100- 
242,  approved  February  5, 1988)  $2 
million  was  authorized  for  the  program 
for  FY  1988;  however,  only  $1  million 
was  actually  appropriated  to  fund  the 
program.  See  section  101(f)  of  Pub.  L 
100-202.  (In  the  interest  of  ensuring  an 
efficient  and  timely  distribution  of 
funds,  HUD  will  hold  only  one 
competition,  but  selected  enou^ 
appUcations  so  that  in  the  event 
additional  funds  are  appropriated  in  FY 
1980.  some  of  the  applicants  not  assisted 
firom  the  original  appropriation  of  $1 
miUion  may  be  assisted  from  the  FY 
1988  appropriation.)  Under  section 
123(e)(6)(E),  HUD  may  use  no  more  than 
five  percent  of  the  appropriation  for 
HUD  administrative  or  other  expenses 
in  connection  with  the  demonstration. 
The  remaining  funds  are  to  be  used  to 
match  monetary  support  raised  over  a 
one-year  grant  period  from  individuals, 
businesses,  and  non-profit  and  other 
organizations  located  within  established 
neighborhood  boundaries.  Federal 
payments  will  be  made  on  a  quarterly 
basis,  begiiming  with  the  first  quarter  of 
the  one-year  period,  as  neighboriiood 
organizations  report  and  verify  the 
amount  of  funds  raised  from  private 
sector  sources  during  the  previous 
quarter. 

B.  Program  Objectives 

The  Neighborhood  Development 
Demonstration  program  is  designed  to 
determine  the  ability  of  neighborhood 
organizations  to  fund  and  implement 
neighborhood  development  activities,    , 
using  cooperative  efforts  and  monetary 
support  fix>m  individuals,  businesses 
and  non-profit  and  other  organizations 
located  within  the  neighbodhood 
boundaries.  The  Federal  matching  funds 
are  incentive  fimds  to  promote  the 
development  of  this  concept  and  to 
encourage  neighborhood  organizations 
to  become  more  self-sufficient  in  their 
development  activities. 

The  Neighborhood  Development 
Demonstration  program  has  the 
following  objectives: 
— ^To  evaluate  the  degree  to  which  new 
monetary  contributions  and  other 
private  sector  support  can  be 
generated  and  new  activities 
undertaken  at  the  neighborhood  level 
through  Federal  incentive  funding; 
— ^To  determine  the  correlation,  if  any. 
between  the  demographics  of  a 
neighborhood  [i.e.,  the  income  level  of 
its  occupants,  the  amount  of  non- 
residential development  the  percent 
of  persons  employed,  the  tenant/ 
homeowner  breakdown,  the  racial/ 
ethnic  makeup  of  the  neighborhood. 
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etc.)  and  the  neighborhood 
organization's  ability  to  raii^e  funds 
within  the  neighborhood  boundaries; 

-^To  determine  the  correlation,  if  any, 
between  the  type  of  neighborhood 
improvement  activities  proposed  and 

.    the  success  of  fund-raising  efforts;  and 

— ^To  determine  the  correlation,  if  any. 

.   between  the  characteristics  of  an 
organization  and  the  success  of  its 
fund-raising  efforts. 

//.  Allocation  and  Distribution  of  Funds 

The  Department  proposes  to  make 
grants,  in  the  form  of  matching  funds,  to 
eligible  neighborhood  development 
organizations.  Under  section  123(e)(3). 
grantee  organizations  may  receive  no 
more  than  $50,000  in  Federal  matching 
funds  in  a  single  program  year.  The 
amount  of  Federal  matching  fimds  that 
an  organization  may  receive  depends  in 
part  upon  the  amount  of  monetary 
contributions  raised  from  within  the 
established  neighborhood  boundaries  in 
the  preceding  quarter.  Funds  raised  from 
organizations  or  persons  not  residing  in 
or  conducting  business  within  the 
grantee's  neighborhood,  loans,  in-kind 
services,  contributions  by  owners  of 
properties  to  be  improved,  fees  for 
services,  public  funds,  and  any  in-lieu- 
of-cash  contributions  cannot  be  used  to 
match  Federal  funds.  Such  contributions 
may,  however,  be  used  to  carry  out 
project  activities.  The  neighborhood 
monetary  contributions  for  matching 
purposes  must  be  raised  within  the  one- 
year  grant  period.  However,  grant 
activities  may  be  programmed  over  a 
period  of  one  to  three  years. 
'   Maximum  Federal  matching  ratios  are 
to  be  established  in  accordance  with  the 
statutorily  required  "  smallest  number  of 
households  or  greatest  degree  of 
economic  distress"  criteria.  Subject  to 
the  statutory  maximum  of  $50,000.00, 
with  Federal  match  will  range  from  one 
to  six  Federal  dollars  for  each  qualifying 
dollar  raised  by  the  grantee. 
AppUcations  selected  to  receive  Federal 
funds  will  be  rank-ordered,  and  the 
matching  ratio  determined,  based  on 
application  of  these  two  criteria. 
Applications  will  be  ranked  on  each  of 
the  two  criteria.  Applications  best 
satisfying  either  criterion  will  be  placed 
in  the  matching  ratio  category  eligible  to 
receive  six  Federal  dollars  for  each 
neighborhood  dollar.  Applications 
placed  in  the  other  matching  ratio 
categories  will  receive  proportionally 
less,  with  those  in  the  matching  ratio 
category  least  satisfying  either  test 
being  eligible  to  receive  one  Federal 
dollar  for  each  neighborhood  dollar. 

Any  application  selected  for  the 
award  of  Federal  funds  that  proposed  a 
matching  funds  ratio  in  excess  of  the 


ratio  HUD  determines  for  it  will  be 
offered  an  award  of  funds  at  the  HUD- 
determined  ratio.  However,  any 
application  selected  for  award  that 
proposed  a  match  below  the  maximum 
ratio  HUD  determines  for  it  will  be 
funded  at  the  level  proposed  by  the 
applicant 

Federal  payments  to  participating 
neighborhood  organizations  will  be 
made  on  a  quarterly  basis  following 
receipt  of  quarteriy  performance  and 
financial  reports.  The  maximum  Federal 
payment  will  be  governed  by  the 
amount  of  verified,  qualifyiiijg  monetary 
contributions  received  in  the  preceding 
quarter,  multiplied  by  the  appropriate 
matching  funds  ratio. 

///.  Eligibility 

NOTE:  ORGANIZATIONS  ARE 
CAUTIONED  THAT,  TO  AVOID 
WASTED  EFFORT.  THEY  SHOULD 
CAREFULLY  REVIEW  THE 
FOLLOWING  REQUIREMENTS.  OVER 
39  PERCENT  OF  THE  281 
APPUCATIONS  RECEIVED  IN  1984 
WERE  INEUGIBLE  UNDER  THESE 
STATUTORY  REQUIREMENTS. 

A.  Eligible  neighboriiood  development 
organizations 

An  eligible  neighborhood 
development  organization  must  be 
located  in  and  serve  the  neighborhood 
for  which  assistance  is  to  be  provided.  It 
caimot  be  a  city-wide  organization,  a 
multi-neighborhood  consortium,  or,  in 
general,  an  organization  serving  a  large 
area  of  the  city.  It  must  meet  all  of  the 
following  statutory  requirements: 

(1)  The  organization  must  carry  out  its 
activities  in  an  area  that  meets  the 
Urban  Development  Action  Grant 
Program  eligibility  requirements  for 
Federal  assistance  under  section  119(b) 
of  the  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C. 
5218)  and  the  Department's 
implementing  regiilation  at  24  CFR  Part 
570,  Subpart  G.  "These  provisions 
require,  among  other  things,  that  a 
neighborhood  must  be  located  in  a 
governmental  jurisdiction  or  pocket  of 
poverty  that  is  found  to  be  a  distressed 
area  and  secondly,  that  the 
governmental  jurisdiction  in  which  an 
area  is  located  must  have  demonstrated 
results  in  providing  housing  and 
employment  for  low-  and  moderate- 
income  persons  and  members  of 
minority  groups.  The  neighborhood 
organization  must  be  located  in  an  area 
currently  meeting  the  fbUo%ving  distress 
criteria  in  order  for  the  neighborhood 
organization  to  be  able  to  apply: 

(i)  A  city  or  an  urban  county  that 
meets  the  distress  criteria  required  as  a 
condition  for  assistance  under  the 


Urban  Development  Action  Grant 
program,  under  section  119(b)(1)  of  the 
Housing  and  Community  Development 
Act  of  1974,  as  amended,  and  the 
Department's  implementing  regtilation  at 
24  CFR  570.452;  OR 

(ii)  An  area  that  has  been  approved 
by  the  Department  for  assistance  under 
the  Urban  Development  Action  Grant 
Program  as  a  "pocket  of  poverty"  under 
section  119(b)(2)  of  the  Housing  and 
Community  Development  Act  of  1974.  as 
amended,  and  the  Department's 
implementing  regulation  at  24  CFR 
570.466. 

The  second  test  of  UDAG  eligibility, 
which  assesses  the  localities' 
demonstrated  progress  in  providing 
housing  and  equal  opportunity  in 
employment,  must  be  met  by  the 
deadline  for  receipt  of  applications  by 
HUD.  i.e.,  August  1. 1988.  In  order  to 
meet  this  deadline,  the  local  unit  of 
government  if  not  previously  certified 
as  UDAG-eligible,  must  submit  a 
"Request  for  Determination  of  UDAG 
Eligibility"  by  July  1, 1988.  The  nonprofit 
applicant  should  contact  the  community 
development  department  of  its  local  unit 
of  government  by  June  1, 1988,  notifying 
it  of  the  applicant's  intent  to  apply.  The 
applicant  should  inform  the  locality  of 
the  need  (if  the  locality  is  not  already 
certified  as  eligible  to  participate  in  the 
UDAG  Program)  for  the  local 
government  to  submit  to  HUD  a 
"Request  for  Determination  of  UDAG 
Eligibility"  to  allow  the  applicant  to 
partcipate  in  the  demonstration.  The 
UDAG  eligibility  requirements  are  set 
forth  at  section  119(b)(1)  of  the  Housing 
and  Community  Development  Act  of 
1974  and  the  Department's  implementing 
regulations  at  24  CFR  570.453. 

(2)  The  organization  must  be 
incorporated  as  a  private,  voluntary, 
non-profit  corporation  under  the  laws  of 
the  State  in  which  it  operates. 

(3)  The  organization  must  have 
conducted  business  for  at  least  three 
years  before  the  date  of  its  application. 

(4)  The  organization  must  be 
responsible  to  the  residents  of  the 
neighborhood  it  serves,  with  no  less 
than  51  percent  of  the  members  of  its 
governing  body  being  residents  of  the 
neighborhood. 

(5)  The  organization  must  have 
conducted  one  or  more  eligible 
neighborhood  development  activities,  as 
defined  in  Section  B  below,  which 
primarily  benefit  low-  and  moderate- 
income  residents  of  the  neighborhood. 
For  purposes  of  the  preceding  sentence, 
"low-  and  moderate-income  residents" 
means  families  and  individuals  whose 
incomes  do  not  exceed  80  percent  of  the 
median  income  of  the  area  involved,  as 
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determined  by  HUD.  with  adjustments 
for  smalier  and  laiger  lamilies. 

B.  BigMe  neighborhood  developinent 
activities. 

Fimds  may  be  used  by  eligible 
neighborhood  development 
oiganizations  to  develop  or  cany  out  a 
project  designed  to  achieve  the 
following: 

(1)  Create  permanent  jobs  in  the 
neighborhood: 

(2)  Establish  or  expand  businesses 
within  the  nei^boriiood: 

(3)  Develop  new  housing,  rehabilitate 
existing  housing,  or  manage  housing 
stock  within  the  neighborhood; 

(4)  Develop  delivery  mechanisms  for 
essential  services  that  have  lasting 
benefits  for  the  neighborhood,  sudi  as 
Fair  Housing  counseling  services,  child 
care  centers,  youth  training,  or  healtii 
services:  or 

(5)  Plan,  promote,  or  finance  voluntary 
nei^borhood  improvement  efforts,  such 
as  establishing  a  neighborhood  credit 
union,  demolishing  abandoned 
buildings,  removing  abandtmed  cars,  or 
establishing  an  on-going  street  and  alley 
cleanup  program. 

C.  Equal  Opportunity  Reqairements 

The  neighborhood  development 
organization  must  certify  that  it  will 
carry  out  activities  assisted  under  the 
program  in  compliance  %vith: 

(1)  The  requirements  of  Title  VIII  of 
the  Civil  Rights  Acts  of  1968  (42  U.S.C 
3601-3619)  (Fair  Housing  Act)  and 
implementing  regulations  at  24  CFR 
Parts  lOS,  108. 109.  im  and  115;  Part  aoa 
Subpart  M:  Executive  Order  11063 
(Equal  Opportunity  Housing)  and 
implementing  regulations  at  24  CFR  Part 
107;  and  Title  VI  of  the  C3vil  Rights  Act 
ofig64(42U.S.C2000d) 
(Nondiscrimination  in  Federally 
Assisted  Programs)  and  implementing 
regulations  issued  at  24  CFR  Part  1; 

(2)  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Dischmination  Act  of  1975  (42 
use.  6101-07)  and  the  prohibition 
against  discrimination  against 
handicapped  individuals  under  section 
504  of  tbe  Rehabilitation  Act  of  1973  (29 
U.S.C  794).  The  requirements  of 
Executive  Order  11246  and  the 
regulations  issued  under  the  Order  at  41 
CFR  Chapter  80; 

(3)  The  requirements  of  section  3  of 
the  Housing  and  Urban  Developinent 
Act  1968. 12  U.S.C  1701u  (see 

§  57a607{b)  of  this  Chapter);  and 

(4)  The  requirements  of  Executive 
Orders  11825. 12432.  and  1213& 
Consistent  widi  HUD's  responsibilities 
under  these  Orders,  the  grantee  must 
make  efforts  to  encourage  the  use  of 


minority  and  woasen's  business 
enterprises  in  connection  with  activities 
funded  under  this  notice. 

D.  Other  Federal  Requirements 

In  addition  to  the  Equal  Opportnnity 
Requirements  set  forth  above,  grantees 
must  comply  with  the  following 
requirements: 

(1)  Ineligible  contractors.  The 
provisions  of  24  CFR  Part  24  relating  to 
the  employment  engagement  of 
services,  awarding  of  contracts  or 
funding  of  any  contractors  or 
subcontractors  dioing  any  period  of 
debarment,  suspension,  or  placemmt  in 
ineligibility  statas. 

(2)  Flood  insurance.  No  nte  proposed 
on  which  renovation,  major 
rehabilitation,  or  conversion  of  a 
building  is  to  be  assisted  under  this  part 
may  be  located  in  an  area  that  has  been 
identified  by  the  Federal  Emergency 
Management  Agency  [FEMA]  as  having 
special  flood  hazards,  unless  the 
community  in  which  the  area  is  situated 
is  participating  in  the  National  Flood 
Insurance  Program  and  tiie  regulations 
thereunder  (44  CFR  Parts  59  through  79) 
or  less  than  a  year  has  passed  since 
FEMA  notification  regarding  such 
hazards,  and  the  grantee  will  ensure 
that  fllod  insurance  on  the  structure  is 
obtained  in  compliance  with  section 
102(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (42  U.S.C  4001  et  sag.) 

(3)  Lead-based  paint.  The 
requirements,  as  applicable,  of  the  Lead- 
Based  Paint  Poisoning  Prevention  Act 
(42  U.S.C.  4821-4848)  and  implementing 
regulations  at  24  CFR  Part  35. 

(4)  Applicability  of  OMB  Circulars. 
The  policies,  guidelines,  and 
requirements  of  OMB  Circular  Nos.  A- 
110  and  A-122.  with  respect  to  the 
acceptance  and  use  of  assistance  by 
private  nonprofit  organizations. 

IV.  Application  Process 

A.  Application  requirements 

(1)  There  are  three  steps  in  the 
application  submission  process: 

(i)  Oiganizations  must  determine  first 
whether  they  are  in  an  area  or  pocket  of 
poverty  currendy  eligible  for  assistaiice 
under  the  Urban  Development  Action 
&ant  (UDAG)  program.  Oganizations 
that  are  uncertain  whether  die  dty  or 
urban  county  in  which  they  are  located 
meets  the  currmt  minimum  standards  of 
physical  aiul  economic  distress  which 
are  used  in  determining  which  cities  and 
urban  counties  are  potentially  eligible 
applicants  under  the  Urban 
Development  Action  Grant  program  are 
advised  to  consult  two  notices  pubHsfaed 
by  the  Department  in  the  Federal 
Register  entided.  "Urban  Development 


Action  Grant  Revised  Minimum 
Staadards  for  SAiall  Gties"  (52  FR 
37878k  October  9, 1967)  md  IMmn 
Developmeiit  Action  Grant;  Revised 
Minimom  Standards  for  Large  Cities  and 
Urban  Comities"  (52  FR  36174,  October 
14, 1967). 

These  notices  identify,  among  other 
things.  (1)  the  most  current  minimum 
standards  of  physical  and  economic 
distress  for  cities  and  urban  counties, 
and  (2)  those  cities  and  urban  counties 
that  currently  meet  the  minimum 
standards.  In  addition,  it  is  possible  for 
an  applicant  to  be  eligible  on  the  basis 
of  its  neighboriwod's  being  located  in  a 
"pocket  of  poverty."  See  24  CFR  57a46& 
Organizations  that  need  fairther  help  in 
determining  their  eligibility  should 
contact  the  nearest  Department  of 
Housing  and  Urban  Development  Field 
Office  (Conununity  Planning  and 
Development  Division).  The  city  or 
county  community  development  office 
serving  a  neighboriiood  organization 
should  be  able  to  provide  the  HUD  Field 
Office  contact  number  if  assistance  is 
needed  If  unable  to  obtain  a  local 
contact,  the  HUD  Headquarters  contact 
for  the  Neighborhood  Development 
Demonstration  programmatic 
information  is  Mrs.  }oyce  Walther. 
telepbooe  number  (202)  755-6188.  fHiis 
is  not  a  toll-free  number.) 

(ii)  Organizations  in  an  area  that  is 
eligible  for  funding  under  the  UDAG 
pragarm  that  wish  to  apply  most  send  a 
request  in  writing,  with  two  self-     - 
addressed  labels,  for  a  "Request  for 
Grant  Application"  (RFGA)  patduige 
from  Ms.  Karen  McMillan  in  the  HUD 
Office  of  ftocurement  and  Contracts,  as 
identified  under  "FOR  FURTHER 
INFORMATION  CONTACT'.  The 
RFGA  contains  the  forms  and  other 
information  regarding  the  application 
process  and  the  adrainistratiaa  of  the 
demonstration,  induding  relevant 
provisions  from  OMB  Circulars  A-110 
and  A-122.  (This  Notice  of  Fund 
Availability  summarizes  major 
provisions  of  the  RFGA.) 

(iii)  An  original  and  tluee  copies  of  an 
application  must  be  submitted  to  the 
address  stated  under  "FOR  FURTHER 
INFORMATION  CONTACT"  eariier  in 
this  notice  to  initiate  the  application 
re\'iew  process.  HUD  will  accept  only 
one  application  per  nei^borhood 
organization. 

(2)  Each  application  must  contain  the 
following,  as  required  by  the  Request  for 
Grant  Afqjiication: 

(i)  A  transmittal  letter,  a  table  of 
contents  referenced  to  nombered  pages, 
and  Standard  Form  SF-424; 

(ii)  An  abstract  describing,  among 
other  diings,  the  applicant  and  its 


achievements,  the  proposed  project,  its 

intended  beneficiaries,  its  projected 

impact  on  the  neighborhood,  and  the 

manner  in  which  the  proposed  project 

will  be  carried  out; 
(iii)  A  completed  fact  sheet  that  lists 

neighborhood  and  organizational 

characteristics  contained  elsewhere  in 

the  application  narrative; 
(iv)  Evidence  that  the  applicant  meets 

eligibiUty  and  other  criteria,  including 

the  following: 

— A  legible  map,  with  street  names, 
prepared  by  the  city  community 
development  or  planning  office 
delineating  the  applicant's 
neighborhood.  Census  tract,  block  or 
enumeration  district  references  and 
,  zip  code  references  must  also  be 
delineated  on  the  map  or  on  other 
•  maps  submitted; 

— A  copy  of  the  applicant  organization's 
corporate  charter,  along  with  the 
incorporation  papers,  bylaws,  and  a 
statement  of  purpose; 

— ^The  size  of  the  neighborhood 
population,  including  the  number  of 
low-  and  moderate-income  persons 
and  the  size  of  the  minority 
population,  broken  down  by  its  ethnic 
composition. 

— A  list  of  the  names  of  the 
neighborhood  organization's 
governing  body  members  and  their 
.  addresses  (wi^  zip  codes),  noting 
those  who  reside  and  (separately] 
those  who  conduct  business,  in  the 
neighborhood. 

— A  statement  of  the  percentage  of  the 
members  of  the  neighborhood 
organization  who  are  neighborhood 
residents,  the  percentage  of 
neighborhood  residents  who  conduct 
business  in  the  neighborhood,  and  the 
percentage  of  neighborhood 
businesses  conducted  by 
noiu'esidents; 

—Identification  of  the  applicant 
organization's  past  and  current 
neighborhood  projects,  including 
those  eligible  as  neighborhood 
development  activities  as  defined 
under  paragraph  111  B; 

— A  description  of  the  means  by  which 
the  governing  body  members  account 
to  the  residents  of  the  neighborhood, 
including  the  method  and  frequency  of 
selection  of  members  of  the  governing 
body,  the  consultation  process  with 
residents,  the  frequency  of  meetings, 
and  a  statement  showing  how  the 
^  board  is  representative  of  the 
demographics  of  the  neighborhood 
,  (i.e.,  a  breakdown  by  tenants, 
homeowners,  race,  sex,  ethnic 
composition,  etc.); 

— ^Evidence  of  the  applicant's  sound 
financial  management,  determined 
from  its  financial  statements  or  audits; 


—A  letter  fit>m  the  Chief  Executive 
Officer  of  the  unit  of  general  local 
government  in  which  assisted 
activities  are  to  be  carried  out, 
certifying  that  the  activities  are  not 
inconsistent  with  the  government's 
housing  and  community  development 
plans.  (In  lieu  of  this  certification, 
evidence  may  be  presented  that  the 
local  government  did  not  respond 
within  30  days  of  the  organization's 
request  for  such  a  letter);  and 
— A  certification  that  the  applicant  will 
comply  with  the  requirements  of 
Federal  law  governing  the  application, 
acceptance,  and  use  of  Federal  funds; 
(v)  A  narrative  statement  defining 
how  neighborhood  matching  funds  will 
be  raised  and  their  anticipated  sources; 
what  neighborhood  development 
activities  will  be  funded;  and  a  strategy 
for  achieving  greater  long-term  private 
sector  support; 

(vi)  A  project  management  plan, 
including  a  schedule  of  tasks  for  both 
fund  raising  and  project  implementation; 
and 

(vii)  A  project  budget  and  budget 
narrative. 

V.  Selection  Criteria  for  Award  Funds 

Applications  will  be  evaluated  on  the 
basis  of  the  Factors  for  Award  outlined 
below  (the  maximum  possible  points 
that  may  be  awarded  are  shown  under 
each  Factor): 

A.  Neighborhood/Organizational 
Qualifications 

(1)  The  degree  of  economic  distress 
within  the  neighborhood;  (15  points) 

(2)  The  extent  of  neighborhood 
participation  in  the  proposed  activities, 
as  indicated  by  the  proportion  of  the 
households  and  businesses  in  the 
neighborhood  involved  that  are 
members  of  the  eligible  neighborhood 
development  organization;  (5  points) 

(3)  llie  record  of  demonstrated 
measureable  achievements  in  one  or 
more  of  the  activities  specified  under  III 

B,  including  benefits  to  low-  and 
Moderate-income  residents,  plus 
evidence  of  promoting  fair  housing 
activities,  if  the  applicant  has  previously 
sponsored  projects  involving  housing; 
(15  points)  and 

(4)  The  extent  to  which  the  governing 
body  of  the  organization  reflects  the 
demographics  of  the  neighborhood 
(education,  age,  sex,  race,  income  level, 
types  of  employment,  etc.).  (5  points) 

B.  Project  qualifications 

(1)  The  extent  of  monetary 
contributions  available  that  are  to  be 
matched  with  Federal  funds,  supported 
by  reasonable  evidence  that  private 
funding  sources  within  the  neighborhood 


have  been  realistically  identified.  (HUD 
will  waive  scoring  under  this  provision 
and  assign  full  points  in  the  case  of  an 
application  submitted  by  a  small  eligible 
organization,  an  application  involving 
activities  in  a  very  low  income 
neighborhood  or  an  application  that  is 
especially  meritorious);  (5  points) 

(2)  The  extent  to  which  a  strategy  has 
been  developed  for  achieving  greater 
long-term  private  sector  support  for  this 
demonstration  and  future  funding;  (10 
points) 

(3)  The  extent  to  which  the  proposed 
activities  will  benefit  persons  of  low  and 
moderate  income,  including  promotion 
of  equal  employment  and  fair  housing 
objectives.  If  emphasis  is  to  be  placed 
on  economic  development,  low  and 
moderate  income  relationships  should 
be  described;  (15  points)  and 

(4)  The  quality  of  the  management 
plan  submitted  for  accomplishing  one  or 
more  of  the  activities  specified  under  III 
B,  including  evidence  of  sound  financial 
management  of  organizational  activities, 
the  experience  and  capability  of  the 
organization's  director  and  staff,  and 
coordination  efforts  involved,  including 
working  relationships  with  local 
governments  when  appUcable.  (30 
points) 

VI.  Reporting  Requirements 

In  addition  to  complying  with  relevant 
provisions  of  OMB  circulars  A-110  and 
A-122,  grantees  will  be  required  to 
submit  quarterly  performance  and 
financial  reports.  These  reports  should 
inform  HUD  of  any  changes  that  may 
affect  the  outcome  of  the  demonstration, 
such  as  changes  in  any  of  the 
following — the  governing  body 
membership,  staffing,  working 
relationships  with  local  government  and 
private  organizations,  fund  raising 
activities,  volunteer  efforts,  the 
management  plan,  and  the  budget.  The 
quarterly  reports  must  also  verify  the 
amount  of  monetary  contributions 
received  from  within  the  neighborhood, 
^^8  a  basis  for  Federal  disbursement  of 
matching  funds.  Grantees  must  certify 
that  none  of  the  monetary  contributions 
originated  through  public  funding 
sources. 

Grantees  will  be  required  also  to 
submit  a  final  report  at  the  completion 
of  the  grant  period.  This  final  report 
must  describe  fully  the  successes  and 
failures  associated  with  the  project, 
including  the  reasons  for  the  successes 
and  failures.  It  should  also  describe 
possible  improvements  in  the  methods 
used.  The  quarterly  and  final  reports 
will  be  used  for  evaluation  purposes, 
reports  to  the  Congress  on  the 
demonstration,  and  a  report  on 
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successful  projecU  that  will  be 
distributed  to  other  neighborhood 
organizations. 

VIF.  Environmental  Renews 

For  all  proposed  actions  or  activities 
that  are  not  considered  a  categorical 
exclusion  as  set  forth  in  24  CFTl  50^, 
HUD  will  perfonn  the  appropriate 
environmental  reviews  under  the 
National  Environmental  Policy  Act 
(NEPA).  Whether  the  actirai  or  activity 


is  categoricaUy  exchided  from  NEPA 
review  or  not  IftJD  will  conply  also 
with  other  appropriate  leqaiiements  of 
environmental  statntea.  execattve 
orders,  and  HUD  standards  listed  in  24 
CFR  5a4  The  enviraoBiental  reviews 
will  be  perfonned  before  award  of  a 
grant  Grantees  will  be  expected  to 
adhere  to  all  assoranoes  applicable  to 
environmental  concerns  as  ccmtained  in 
the  RFGA  and  grant  agreements. 


Aulhsritr  Sec.  123.  HowiBg  and  Uiban- 
Rural  Reosveqr  Ad  of  tan,  (Pub.  L.  9S-in) 
sec  7(d),  DepaitBMat  of  Hooaing  and  Urban 
DeveiopmeBt  Act  (42  U.&C  353S(dU. 

Dated:  May  2, 1988. 
)ad(  R.  Stokvis. 

General  Deputy,  Assmtant  Secretary  for 
Commanity  Pkuinmg  and  Development 
[FR  Doc.  8»-102$2  Filed  5-(M8: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Parts  217  and  219  i 

(FRA  Dodcet  No.  RS0(^4.  Notie*  No.  18] 

Railroad  Operating  Rules;  Random 
Drug  Testing  Program 

agency:  Federal  Railroad 

Administration  (FRA),  DOT. 

ACnON:  Notice  of  proposed  rulemaking. 

summary:  FRA  proposes  a  rule  to:  (1) 
Prohibit  the  abuse  of  controlled 
substances,  whether  on  duty  or  off  duty, 
by  railroad  employees  who  perform 
covered  service,  and  (2)  require  that 
railroads  implement  random  drug  urine 
testing  programs  approved  by  the  FRA. 
These  measures  are  designed  to 
facilitate  the  control  of  drug  use  in 
railroad  operations  and  thereby  prevent 
accidents,  injuries  and  property  damage. 
dates:  (1)  FRA  will  hold  informal 
hearings  on  this  proposal  at  times  and 
places  to  be  announced  in  a  subsequent 
notice. 

(2)  Written  comments  must  be 
received  no  later  than  August  8, 1988. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  possible 
without  incurring  additional  expense  or 
delay. 

ADDRESSES:  (1]  Hearing  locations  will 
be  announced  in  a  subsequent  notice. 

(2)  Written  comments  should  be 
submitted  to  the  Docket  Clerk,  Office  of 
the  Chief  Counsel  (RCC-30).  FRA,  Room 
8201. 400  7th  Street  SW..  Washington. 
DC  20590.  Persons  desiring  to  be  notihed 
that  their  written  comments  have  been 
received  by  the  FRA  should  submit  a 
stamped,  self-addressed  postcard  with 
their  comments.  The  Docket  Clerk  will 
indicate  on  the  postcard  the  date  on 
which  the  comments  were  received  and 
will  return  the  card  to  the  addressee. 
Written  comments  will  be  available  for 
examination,  both  before  and  after  the 
closing  date  for  comments,  during 
regular  business  hours  in  Room  8201  of 
the  Nassif  Building  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Walter  Rockey.  Special  Assistant  to  the 
Associate  Administrator  for  Safety, 
FRA.  Washington.  DC  20590  (Telephone: 
(202)  366-0897)  or  Grady  Cothen.  Special 
Counsel  (Telephone:  (202)  366-0628). 
SUPPLEMENTARY  INFORMATION:  | 

Introductioo 

On  February  10. 1986,  the  final  rule  on 
Control  of  Alcohol  and  Drug  Use  in 
Railroad  Operations  (49  CFR  Part  219) 
became  effective.  [See  51  FR  3973; 


January  31. 1986.)  On  and  after  that  date, 
railroad  employees  subject  to  the  Hours 
of  Service  Act  were  prohibited  firom 
using,  possessing,  or  being  impaired  by 
alcohol  or  any  cAntroUed  substance 
while  on  duty.  The  railroads  were 
required  to  exercise  due  diligence  to 
prevent  such  conduct.  Railroads  were 
also  authorized  to  comply  with 
requirements  for  post-accident  testing. 
Additional  provisions  of  the  rule 
became  effective  on  February  10, 1986, 
including  an  authorization  to  require 
breath  or  urine  samples  for  testing  under 
conditions  constituting  "reasonable 
cause,"  improved  accident/incident 
reporting  requirements  (49  CFR  225.17, 
as  amended),  requirements  that  the 
railroads  adopt  and  implement  policies 
to  identify  employees  troubled  by 
alcohol  and  drug  abuse  problems  and 
provide  them  the  opportimity  to  obtain 
counseling  or  treatment,  and  more 
detailed  specifications  for  reporting  the 
results  of  operational  tests  and 
inspections  related  to  alcohol  and  drug 
use  (49  CFR  217.13,  as  amended). 

On  March  10, 1986,  compliance  with 
post-accident  testing  provisions  became 
mandatory.  Requirements  for  pre- 
employment  drug  screens  became 
mandatory  on  May  1, 1986;  and,  as  of 
that  date,  the  current  alcohol  and  drug 
regulations  were  fully  effective  in  all 
respects. 

In  the  preamble  to  its  current  rule, 
FRA  stated  its  intention  to  monitor  the 
experience  of  the  railroads  under  this 
rule,  including  the  success  of 
complementary  efforts  in  the  private 
sector  to  address  alcohol  and  drug  use 
in  railroad  operations  (50  FR  31508, 
31567:  August  2, 1985).  On  February  18, 
1987  FRA  held  a  pubUc  hearing  to 
review  experience  during  the  first  year 
of  the  rule's  application  (52  FR  2118; 
January  20, 1987).  The  purpose  of  the 
inquiry  was  to  solicit  and  review  data 
on  the  first  year  of  the  rule's 
implementation  and,  on  the  basis  of  that 
information,  determine  whether  any 
revisions  to  the  final  rule  should  be 
considered. 

In  the  near  future  FRA  will  issue  a 
separate  notice  of  proposed  rulemaking 
(NHIM)  dealing  with  relatively  narrow 
issues  developed  in  the  safety  inquiry  ^ 
regarding  the  operation  of  the  current 
rule.  The  present  notice  proposes 
significant  additions  to  the  current  rule 
which  are  beyond  the  scope  of  that 
inquiry,  but  which  derive  from 
experience  in  administration  of  the 
current  rule  since  February  of  1986. 

For  reasons  set  forth  in  the  preamble. 
FRA  elected  not  to  incorporate  a 
random  testing  requirement  in  its 
current  rule.  However,  our  experience 
over  the  past  two  years  has  convinced 


us  that  the  ciurent  reasonable  cause 
testing  program  should  be  supplemented 
by  a  random  testing  mandate. 

Even  as  FRA  has  worked  to 
implement  and  refine  its  current 
program,  it  has  become  apparent  that  a 
significant  portion  of  the  substance 
abuse  problem  remains  unaddressed.  AB 
a  consequence,  FRA  is  proposing  to 
forbid  any  use  of  controlled  substances 
by  covered  employees  that  is  not 
medically  authorized  and  to  add  a 
random  testing  program  for  controlled 
substances  to  the  existing  regiilatory 
program. 

The  success  of  a  reasonable  cause 
testing  program — both  in  detection  and 
deterrence— depends  on  the  extent  to 
which  the  drug  choice  produces 
noticeable  manifestations  of  impairment 
or  results  in  an  on-the-job  event  that 
falls  squarely  v^thin  the  regulatory 
criteria  for  testing.  Unfortunately,  the 
symptoms  of  drug  use  are  often 
undetectable  by  even  a  reasonably 
trained  supervisor.  Further,  some 
"functional"  drug  users  seem  able  to 
avoid  job-related  problems  until  their 
problems  reach  a  crisis  stage.  There  is, 
in  short,  a  category  of  cases  in  which 
drug  use  in  violation  of  the  Federal  rule 
will  not  trigger  the  testing  mechanism 
provided  in  current  law  short  of  a  major 
compromise  in  safety  that  could  have 
catastrophic  consequences. 

More  serious  is  the  fact  that  some 
drug  users  understand  the  difficulty  in 
perceiving  symptoms  and  remain 
confident  (rightly  or  wrongly)  that  their 
actions  will  never  trigger  testing  under 
the  current  reasonable  cause  testing 
authority.  In  fact,  one  hallmark  of 
chronic  drug  use  is  the  user's  confidence 
that  he/she  can  operate  normally 
despite  consumption  or  impairment,  a 
confidence  that  limits  the  otherwise 
significant  deterrent  value  of  a 
reasonable  cause  testing  program. 

Finally,  a  reasonable  suspicion  rule 
can  be  defeated  by  procedures  as  simple 
as  reporting  for  woiic  unimpaired,  then 
consuming  controlled  substances  in  the 
woricplace.  The  engineer  of  the  Conrail 
movement  at  fault  in  the  Chase. 
Maryland,  accident  recently  testified 
that  use  of  the  reasonable  suspicion 
standard  would  not  have  detected  any 
problem  with  his  behavior  on  reporting 
for  duty.  In  that  case,  the  engineer  and 
front  brakeman  used  marijuana  after 
departing  the  terminal. 

Random  testing  addresses  these 
problems  by  ensuring  that  any  member 
of  the  safety-critical  workforce  is 
subject  to  testing  at  any  time,  regardless 
of  the  ability  of  the  individual  drug  user 
to  cloak  the  symptoms  of  use  or 
impairment.  Detection  is  accomplished 


prior  to  the  Uiiie  vrhea  the  safety  risk 
associated  with  drug  use  beoosaes 
manifest  in  a  potentially  Uiie-thieateniiig 
event. 

This  not  to  suggest  that  random 
testing  is  a  substitute  for  reasonable 
cause  authority.  They  are  not  mutually 
exclusive,  but  are  in  fact 
complementary. 

Random  testing  is  both  broader  and 
narrower  than  reasonable  cause  testing. 
It  is  broader  because  random  testing 
ensures  that  all  carriers  must  conduct  a 
minimum  level  of  testing  activity  in  any 
given  time  period.  Reasonable  cause 
testing,  in  contrast,  is  an  authority,  not  a 
mandate.  The  carrier  can  elect  not  to 
exercise  that  authority  or  to  exercise  it 
at  a  lesser  degree  of  intensity  than  other 
railroads.  In  the  rail  mode,  mandating 
reasonable  cause  testing  for  a  broad 
range  of  individuaDy  unpredictable 
events  would  create  major  logistical 
problems.  By  contrast,  in  the  railroad 
industry  mandatory  random  testing  can 
be  centrally  planned  and  administered 
on  a  more  cost  effective  basis. 

Conversely,  however,  random  testing 
is  narrower  than  reasonable  cause 
testing  because  it  does  not  empower  the 
supervisor  to  test  an  employee  unless 
that  employee's  name  appears  on  the 
random  selection  list  for  that  test  period. 

£xtant  of  Drug  Use  Probleas 

In  previous  rulemaking  documents 
FRA  has  described  the  extent  of  drug 
use  prevalence  in  society  at  large  and  in 
the  railroad  industry.  Prevalraice  varies 
by  a  number  of  demographic  factors,  but 
no  railroad  or  part  of  the  country  is  free 
from  diis  common  problem. 

A  recently  issued  Special  Report  frvm 
the  Comptroller  General  of  the  United 
States  entitled  "Controlling  Drug  Abuse: 
A  Status  Report"  (1988  GAO  Report) 
states  as  follows: 

Drug  abuse  in  the  United  States  has 
persisted  at  a  very  high  level  throughout  the 
isao's.  Drug  abuse  is  a  serious  national 
problem  that  adversely  afTecta  all  parts  of  our 
society. 

Drug  use  in  the  railroad  workplace  is 
a  matter  of  particular  concern  because  it 
affects  the  public  safety,  as  well  as  the 
health  and  safety  of  dnig  using  and  non- 
drug  using  employees. 
'   Experience  under  FRA's  current  rule 
has  confirmed  the  existence  of  a 
residual  problem  that  persists  despite 
the  deterrent  effect  of  the  current 
regulatory  program,  voluntary  alcohol/ 
drug  prevention  activities,  anid  a  long 
history  of  substance  abuse  treatment 
programs  targeted  at  the  railroad 
employee  population. 

Durbig  the  period  February  10, 1986. 
through  December  31, 1987,  mandatory 
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post-accident  testing  was  c<»docted 
after  349  qualifying  evente.  A  total  of 
1508  employees  were  tested.  Of  the  1S08, 
76  employees  (5X)%)  tested  positive  for 
alcohol  or  a  controlled  substance  used 
without  medical  authorization  (illicit 
drug  use  or  self-medication).  Of  the  76 
employees.  10  (.7%)  tested  positive  for 
alcohol  and  66  (4.4%)  for  a  controlled 
substance.  An  additional  12  employees 
(.8%)  tested  positive  for  prescription 
drugs. 

Tae  4.4  percent  positive  rate  for  illicit 
drugs  (and  non-authorized  use  of 
prescription  drugs)  is  encouraging  to  a 
degree,  since  it  is  below  many  previous 
estimates  of  drug  use  prevalence, 
notwithstanding  die  fact  that  drug  users 
would  be  expected  to  be 
overrepresented  in  the  population 
sampled  (employees  involved  in 
accidents).  On  the  other  hand,  it  is  also 
possible  that  the  statistic  imderstates 
general  drug  use  prevalence  among 
railroad  employees,  since  any  single- 
event  testing  program  will  capture  drug 
use  only  in  a  very  discrete  time  frame 
[e.g..  a  non-dependent  user  may  bring 
drugs  into  the  woriq>lace  only  on  certain 
occasions). 

Post-accident  data  indicate  that 
behavior  modification  has  taken  place 
in  response  to  the  current  rale. 
HowevCT,  a  4.4  percent  positive  figure  is 
not  an  acceptat^e  figure,  as  evidenced 
by  the  fact  that  drug  use  may  have 
contributed  to  the  probable  cause  of 
several  sigmficant  accidents  since 
issuance  of  the  current  rale  and  presents 
a  continuing  threat  to  public  safety. 

The  National  Transportation  Safety 
Board  recendy  concluded  that  the 
Chase.  Maryland,  accident  of  January  4. 
1987,  was  caused  by  impairment  of  the 
Conrail  engineer  by  marijuana.  The 
engineer  and  front  brakeman  of  the 
Conrail  movement  have  acknowledged 
smoking  marijuana  inunediately  prior  to 
the  accident.  Sixteen  persons  were 
killed  and  174  injured  in  diat  accident, 
which  illustrates  the  catastrophic 
consequences  that  can  occur  when 
railroad  employees  responsible  for 
passengers  or  hazardous  materials  are 
under  the  influence  of  drugs. 

During  the  thirteen-month  period 
January  1987  through  January  1988,  the 
nation's  railroads  experienced  41 
accidents  (including  Chase,  Maryland) 
in  which  one  or  more  employees  tested 
positive  for  alcohol  or  illegal  drugs. 
Alcohol  or  drug  use  by  one  or  more 
employees  was  detected  in  over  20%  of 
qualifying  events  for  post-accident 
testing.  FRA  believes  that  there  are 
significant  indications  that  alcohol  or 
drug  use  played  a  causal  or  contributory 
role  in  13  of  these  events,  accounting  for 
19  fatalities.  220  injuries  and  $19,956,000 


in  property  damage.  Of  the  13  events, 
illicit  drug  use  was  present  in  10  and 
alcohol  use  in  only  3,  despite  estimates 
at  the  time  the  current  rule  was  issued 
that  alcohol  prevalence  and  drug  use 
prevalence  were  roughly  equal.  The  10 
accidents  involving  drug  positives 
accounted  for  18  fatalities,  220  injuries, 
and  $18,725,628  in  property  damage. 
These  data  present  a  stark  contrast  to 
the  preponderance  of  alcohol 
involvement  over  drug  involvement  in 
accident  statistics  assembled  before 
routine  post-accident  toxicological  test 
results  became  available. 

The  tentative  lessons  from  the  above 
are  twofold:  (1)  The  current  rule  has 
been  more  effective  in  limiting  alcohol 
use  than  drug  use;  and  (2)  the  drug  use 
problem  affecting  railroad  safety  is,  as 
projected  at  the  time  of  the  issuance  of 
the  current  rale,  a  more  significant 
problem  than  previously  documented. 

Support  lor  New  Initiatives 

Several  commenters  on  the  NPRM 
which  preceded  the  current  rale  on  the 
Control  of  Alcohol  and  Drug  Use  in 
Railroad  Operations  also  advocated  the 
grant  of  authority  for  random  testing  (50 
FR  31547;  August  2, 1985).  These 
commenters  include  the  Association  of 
American  Railroads  and  several  major 
railroads.  The  Washington  Legal 
Foundation  agreed  that  there  was 
justification  for  deferring  a  decision  on 
random  testing  when  it  commented  on 
the  NPRM  for  the  current  rule  axul 
advocated  that  the  FRA  should  review 
the  effectiveness  of  the  current  rale  for 
one  jrear  and  reconsider  random  testing 
in  light  of  the  results.  At  the  safety 
inquiry  hearing  called  for  first-year 
review  of  the  current  rale,  several 
commenters  reiterated  their  support  for 
random  testing. 

Effects  of  Drug  Use  on  Safety 

This  NPRM  proposes  to  prohibit 
railroad  employees  in  covered  service 
from  using  controlled  substances 
without  medical  authorization,  whether 
on  duty  or  off  duty.  Ilie  premise  of  this 
proposal  is  very  simple:  Use  of  any 
controlled  substance  has  the  potential  to 
degrade  safety  performance.  In  order  to 
tmderstand  this  inemise,  it  is  necessary 
to  review  what  controlled  substances 
are  and  what  effects  they  have  on 
individual  persons. 

Drugs  are  chemicals  that  affect  the 
body  (physiological  or  function-altering 
effects)  and  often  the  mind 
(pharmacological  or  mind-altering 
effects).  In  broad  summary,  controlled 
substances  are  certain  drags  identified 
by  the  government  as  having  mind-  or 
function-altering  effects  of  a  kind  that 
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create  a  potential  for  abuse  and/or 
dependency.  In  comments  before  the 
Federal  Railroad  Administration,  the 
American  Medical  Association  and 
other  partieS'have  agreed  that,  as  a 
general  matter,  controlled  substances 
constitute  the  primary  drug^of  interest 
(other  than  alcohol)  with  respect  to 
transportation  safety.  [ 

Most  controlled  substances  have  at 
least  some  accepted  medical 
applications,  but  those  classified  in 
Schedule  I  of  the  controlled  substances 
list  do  not.  Therapeutic  use  of  certain 
controlled  substances  is  hequently 
indicated  both  from  a  medical  point  of 
view  and  from  the  point  of  view  of 
transportation  safety,  since  proper  use 
of  drugs  can  control  disorders  that 
adversely  affect  performance  while 
permitting  the  individual  to  continue 
productive  employment.  If  therapeutic 
drugs  are  used  at  appropriate  levels 
established  by  medical  practitioners  and 
care  is  taken  to  monitor  undesired  "side 
effects,"  safety  wrill  not  be  materially 
compromised.  Indeed,  in  many  cases, 
control  of  the  underlying  disorder  will 
produce  net  safety  benefits. 

However,  when  individuals  make 
non-medical  use  of  controlled 
substances,  they  often  use  illegal 
("illicit")  drugs  that  have  unacceptable 
mind-altering  and  function-altering 
characteristics.  Similariy,  when 
individuals  self-administer  legal  ("licit") 
drugs  for  non-medical  purposes,  or 
without  proper  medical  supervision, 
adverse  effects  may  result 

Drugs  and  Their  Effects 

Controlled  substances  are  classified 
by  pharmacological  properties  as — 

•  Narcotics,  such  as  the  opiate-based 
drugs: 

•  Central  nervous  system  (CNS) 
depressants,  such  as  the  barbiturates, 
tranquilizers,  and  methaqualone; 

•  CNS  stimulants,  such  as  cocaine 
and  amphetamines; 

•  Hallucinogens,  such  as  LSD  and 
PCP:and 

•  Cannabis  (marijuana  derivatives). 
All  controlled  substances  have  a 

potential  for  abuse,  and  many  have  a 
high  potential  for  dependence.  The 
effects  of  these  drugs  vary  to  some 
extent  by  dosage,  subject,  frequency  of 
use,  route  of  ingestion,  and  pattern  of 
use.  An  individual  drug  user  may  be 
affected  differently  by  the  same  dosage 
on  different  occasions  as  a  result  of 
degree  of  fatigue,  physical  disorders, 
biorhythms,  acquired  tolerance,  and 
other  factors. 

It  is  important  to  note  that  the  effects 
of  drugs  on  human  performance  are  not 
limited  to  a  perceived  "high"  or  other 
immediate  mind-altering  sensation 


experienced  by  the  user.  Instead,  drug 
effects  are  complex  and.  in  many  cases, 
long-lived.  They  include — 

•  Acute  effects,  including  the  often 
sought-after  change  of  mental  state  and 
physiological  changes; 

•  After-efiecis  from  individual  doses 
or  series  of  doses; 

•  Chronic  effects  fit>m  prolonged  use, 
which  may  include  profound 
biochemical  changes  and  changes  in 
cognitive  functions;  and 

•  Withdrawal  effects  when  a  drug- 
dependent  individual  ceases  use  of  the 
drug. 

All  of  these  potential  effects  are  of 
concern  with  respect  to  transportation 
safety,  yet  only  the  acute  effects 
correlate  in  time  with  body  fluid 
concentrations  of  the  impairing 
substance;  and  for  some  drugs  that 
correlation  is  imperfect  , 

Perceived  Dangers  of  Drugs  in 
Transportation 

The  potential  detrimental  effects  of 
drugs  on  performance  are  not  a  matter 
of  speculation.  There  Is  a  broad 
consensus  among  transportation 
companies,  employees  and  related 
professionals  that  the  use  of  alcohol  and 
the  non-medical  use  of  controlled 
substances  are  not  consistent  with 
safety.  Increasingly,  knowledgeable 
safety  professionals  in  transportation 
are  coming  to  realize  that  "off-duty  use" 
and  "on-duty  use"  are  not  completely 
distinct  categories  warranting  entirely 
separate  consideration,  but  are  instead 
facets  of  an  overall  picture — i.e.,  fitness 
for  duty  involving  safety-sensitive 
functions.  Although  there  are  differences 
of  opinion  among  transportation  safety 
experts  concerning  appropriate 
countermeasures,  the  need  for  effective 
countermeasures  is  almost  imiversally 
acknowledged. 

Experimental/Clinical  Data 

Developing  opinion  in  the 
transportation  industries  is  informed  by 
a  growing  body  of  information  related  to 
drug  effects  on  safety.  Numerous 
behavioral  studies  and  extensive 
clincial  experience  have  established  the 
fact  that  controlled  substances  can 
powerfully  alter  the  capacity  of  human 
beings  to  respond  appropriately  to  their 
environment 

The  following  discussion  will 
endeavor  to  explain  in  summary  how 
drugs  can  and  do  adversely  affect 
safety.  Since  each  human  being  is,  from 
the  scientific  point  of  view,  a  unique  and 
whole  organism,  any  such  discussion 
will  suffer  from  incompleteness,  on  the 
one  hand,  and  an  absence  of  total 
analytical  integration,  on  the  other. 
However,  the  available  literature  does 


offer  useful  information  that  can  be 
placed  in  appropriate  context  and  that 
can  guide  the  formulation  of  public 
policy.  Among  other  sources,  this 
discussion  draws  heavily  on  a  draft 
study  prepared  by  the  Transportation 
Systems  Center  of  the  Department  of 
Transportation.  A  copy  of  that  report 
(Sussman,  Salvatore,  Huntley  and 
Hobbs,  "Data  Available  on  the  Impact 
of  Drug  Use  on  Transportation  Safety," 
April  17, 1967)  will  be  placed  in  the 
docket  of  this  rulemaking. 

Drug  effects  can  be  analyzed  in 
experimental  studies  frY>m  the  point  of 
view  of  their  impact  on  particular 
human  faculties.  These  faculties  are,  of 
course,  merely  aspects  of  human 
performance  capabilities,  and 
experimental  studies  often  involve  tasks 
that  may  call  on  more  than  one  faculty. 
"Sensory  function"  refers  to  the  ability 
of  an  individual  to  detect  feel,  identify, 
discriminate  between,  and  recognize 
objects  and  conditions.  Visual  acuity 
and  perception  are  of  greatest  concern 
for  transportation  employees.  "Motor 
performance"  concerns  the  ability  to 
make  timely,  accurate,  and  steady 
control  movements.  Both  simple  and 
complex  reaction  time,  as  well  as 
tracking  and  steadiness,  are  skills  of 
concern  to  transporation.  "Vigilance"  is 
a  term  used  to  describe  the  ability  of  an 
individual  to  detect  and  respond  to 
extremely  infrequent  signals  provided  as 
a  part  of  a  low  event  or  boring  task. 
Maintaining  attention  and  alertness  is 
important  for  all  transportation 
operators,  particularly  during  night 
operations.  "Cogidtive  functions"  refers 
to  the  ability  to  classify,  store,  integrate, 
and  recall  information.  Judgment 
memory,  proclivity  for  risk-taking,  and 
abilify  to  manage  multiple  tasks  are 
areas  of  particular  concern  for 
transportation. 

The  clear  message  firom  available 
evidence  is  that  all  controlled 
substances  tend,  to  a  greater  or  lesser 
degree,  to  affect  adversely  one  or  more 
of  the  faculties  critical  to  safe  conduct  of 
transportation  and  transportation- 
related  duties.  In  some  cases,  acute 
effects  may  be  of  greatest  concern, 
while  with  other  drugs  the  primary 
hazards  may  relate  to  after  effects  and 
chronic  effects.  Some  individuals  may 
be  unimpaired  by  some  drugs  at  some 
dosages  with  respect  to  certain  faculties 
relevant  to  performance.  Indeed,  in 
certain  discrete  settings  CNS  stimulants 
may  temporarily  enhance  the  abilify  of 
an  individual  to  sustain  attention  (as  an 
acute  effect).  However,  when  the  full 
range  of  effects  is  considered,  no 
controlled  substance  can  be  eliminated 
as  a  soxirce  of  significant  concern. 


Narcotics  are  among  the  drugs  having 
the  highest  potential  for  abuse  and 
dependence,  and  use  of  narcotics  is 
therefore  unlikely  to  be  limited  to  off- 
dufy  hours.  Narcotics  dull  the  perception 
pf  external  and  internal  stimuli  and  tend 
to  induce  a  feeling  of  pleasant  lethargy. 
These  drugs  can  adversely  affect  motor 
performance,  as  well  as  vigilance. 
Although  there  is  no  extensive  body  of 
literature  on  the  effects  of  narcotics  on 
tasks  common  to  transportation, 
standard  therapeutic  practice  requires 
warning  that  narcotics  should  not  be 
used  by  transportation  or  heavy 
equipment  operators  except  where  side- 
effects  have  been  determined  and  then 
only  under  strict  medical  supervision. 

CNS  depressants  include  a  variefy  of 
compounds  that  reduce  sensitivify  to 
stimuli,  slow  information  processing, 
and  impair  the  abilify  of  the  user  to 
concentrate  or  focus  attention. 

Behavorial  studies  of  the  acute  effects 
of  CNS  depressants  have  demonstrated 
decrements  to  motor  performance, 
including  tracking  skills,  simple  reaction 
time,  and  choice  reactioii  time. 
Depressants  may  adversely  affect 
sensory  functions  such  as  signal 
recognition  and  cognitive  functions  such 
as  short-term  memory  and  information 
processing. 

Experimental  evidence  also  shows 
that  after-effects  of  depressant  use 
(hangovers)  can  impair  performance. 
Further,  most  CNS  depressants  have  a 
high  dependency  potential,  and  severe 
withdrawal  symptoms  can  result  if  use 
is  discontinued  suddenly.  Since  the 
timing  of  withdrawal  symptoms  is  not 
always  predictable,  the  cessation  of  use 
by  a  depressant-dependent  person  can 
result  in  loss  of  control  over  a 
transporation  vehicle  or  task.  Instances 
of  severe  withdrawal  from  alcohol, 
involving  convulsions  and  loss  of 
control,  have  been  reported  in  the 
aviation  context;  and  withdrawal  from 
other  CNS  Depressants  presents  risks  of 
equal  gravify. 

.  CNS  stimulants  such  as  cocaine  and 
the  amphetamines  tend  to  increase 
mental  activify,  responsiveness  to 
external  stimuli,  and  in  some  cases 
restote  concentration  to  fatigued 
individuals.  These  apparentiy  benign 
qualities  make  stimulants  (particularly 
amphetamine)  attractive  "operational" 
drugs  (taken  in  an  effort  to  sustain  or 
enhance  performance),  as  well  as  so- 
called  "recreational  drugs".  Hie  non- 
regulated  stimulant  caffeine  is  taken  for 
similar  purposes. 

However,  powerful  stimulants  do  not 
avoid  fatigue,  but  only  postpone  it  and 
Hhereby  compound  its  severify. 

Side-effects  may  include  restlessness, 
increased  anxiety,  and  confusion. 


Transportation  employees  may  rely 
upon  the  drug  beyond  its  period  of 
effectiveness,  resulting  in  the  sudden 
onset  of  deep  sleep.  Sustained  reliance 
on  amphetamines  may  result  in  toxic 
effects  such  as  paranoia  and  delirium, 
since  increasing  doses  are  needed  to 
offset  developing  tolerance.  While  it  is 
widely  held  that  stimulants  do  not 
produce  true  physical  dependence,  it  is 
also  recognized  that  they  can  induce  a 
strong  psychological  dependence. 

Recent  experience  with  cocaine  has 
confirmed  the  dependency-producing 
character  of  that  drug,  its  potent 
psychoactivify,  its  abilify  to  induce 
seizures  after  a  single  dose,  and  its 
abilify  to  produce  psychosis  after 
chronic  use.  See,  e.g..  Cocaine: 
Pharmacology,  Effects,  and  Treatment 
of  Abuse,  Research  Monograph  Series, 
No.  SO  (National  Institute  on  Drug  Abuse 
19S4).  Reports  of  drug  experiences 
suggest  strongly  that  cocaine  use  may 
promote  risk-taking  and  cause  the  user 
to  over-estimate  his  degree  of  control. 
Cocaine  is  not  an  attractive 
"operational"  drug  becuase  of  it  short 
duration,  but  use  by  an  employee  prior 
to  reporting  for  work  may  result  in 
depression  or  exacerbate  fatigue, 
leaving  the  employee  poorly  equipped  to 
undertake  a  full  woric  day.  Because 
dependency  on  cocaine  may  manifest 
itself  abruptiy  after  a  long  period  of 
apparentiy  successful  "occasional"  use, 
the  cocaine  abuser's  private 
"recreation"  may  become  a  matter  of 
public  safefy  concern  at  any  time 
without  warning. 

Although  no  experimental  studies 
reOecting  effects  of  stimulants  over  an 
extended  time  period  have  been 
reported,  clinical  experience  suggests 
that  these  substances  have  a  significant 
potential  for  producing  behavioral 
changes  inimical  to  safefy,  particularly 
when  used  in  high  concentrations  or 
over  a  long  period  of  time. 

Hallucinogens  are  ingested  for  the 
specific  purpose  of  inducing  euphoria 
and  a  distortion  of  time  and  space. 
These  drugs  generally  produce 
relaxation  and  shortened  attention  span. 
Hallucinogens  have  not  been  the  subject 
of  responsible  scientific  research 
involving  human  subjects  because  of 
their  capadfy  to  produce  psychotic 
reactions.  Use  of  hallucinogens  is  of 
particular  concern,  since  they  may 
trigger  mental  disturbances  that  can  last 
for  extended  periods  or  recur  without 
warning. 

Marijuana  is  sometimes  classified  as 
an  hallucinogen  but  has  properties  that 
warrant  its  separate  treatment  As  the 
most  popular  iUicit  drug  of  abuse, 
marijuana  was  once  viewed  by  many 
Americans  as  a  mild  and  relatively 


harmless  substance.  However,  as  the 
potency  of  marijuana  available  on  the 
illicit  market  increased  and  a  large 
segment  of  the  population  gained 
experience  in  its  use,  it  became 
apparent  that  marijuana  had  emerged  as 
a  major  public  health  and  safety  risk. 

By  1980,  it  could  be  said  that 
marijuana  impairs  learning  abilify  and 
interferes  with  complex  psychomotor 
performance,  including  driving. 
Marijuana  Research  Findings:  1980, 
Research  Monograph  Series  No.  31 
(National  Institute  on  Drug  Abuse).  In 
addition,  marijuana  became  more 
widely  recognized  as  a  threat  to  health. 
Institute  of  Medicine,  National  Academy 
of  Sciences,  Marijuana  and  Health 
(National  Academy  Press  1982). 

According  to  the  experimental  studies, 
marijuana  affects  such  sensory 
functions  as  visual  acuity,  signal 
detection,  and  balance  or  standing 
steadiness.  Motor  performance  on  flight 
simulator  tasks  was  adversely  affected, 
as  were  tracking  tasks  and  pursuit  rotor 
tracking.  Closed-course  and  cify  driving 
tests  both  indicated  reduced  driving 
precision,  some  of  which  the  Institute  on 
Medicine  [Id.  at  118]  assessed  as 
indicating  impairment  of  judgment  as 
well  as  car  handling  skills. 

Laboratory  studies  have  also 
demonstrated  reduced  vigilance  in 
signal  detection  tasks.  Studies 
evaluating  cognitive  functions  indicated 
that  marijuana  may  reduce  risk  taking, 
but  also  show  that  marijuana  reduces 
performance  in  divided  attention 
situations. 

Recent  research  has  suggested  the 
possibilify  of  next-day  after  effects  bom 
marijuana  that  may  reduce  performance 
on  complex  divided  attention  tasks. 
Yesavage,  Leirer,  Denari  and  HoUister, 
"Carry-Over  Effects  of  Marijuana 
Intoxication  on  Aircraft  Pilot 
Performance:  A  Preliminary  Report" 
(Am.  J.  Psychiatry  142:1325-1329  (1985)). 
Some  experts  also  believe  that  the 
accumulation  of  cannabinoids  in  the 
body  through  chronic  use  may  produce 
adverse  effects  that  do  not  abate  at  any 
time  while  the  marijuana  habit  is 
sustained.  Since  marijuana  metabolites 
have  been  identified  at  low  levels  in  the 
urine  for  as  long  as  77  days  after 
cessation  of  heavy  and  chronic  use,  the 
possibilify  of  significant  chronic  effects 
cannot  be  excluded.  See  Ellis,  Mann, 
Judson,  Schranun  and  Tashchian, 
"Excretion  Patterns  of  Cannabinoid 
Metabolites  After  Last  Use  in  a  Group  of 
Chronic  Users"  (Clin.  Pharmacol.  Ther. 
38:572-578  (1985)). 

In  summary,  drugs  in  each  of  the 
classes  of  controlled  substances  have 
mind  and  function-altering  effects  on  the 
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human  nbiect  Recent  resencfa 
involving  several  widely-osed  drug* 
vividly  iUnstrates  the  canelation  among 
clinical  data,  theoretical  pharmacology, 
and  perfonnance  on  tr«u|iartatian- 
related  taaks.  Smiley,  Moakowrits.  and 
Ziednun.  "ESecti  of  Drags  on  Drivii^', 
DHHS  Pubbcatioo  No.  (AOM)8S-1388 
(National  Inatitote  on  Dn^  Aboae  and 
National  Hi^iway  Traffic  Safety 
Administration  1965).  Smiley,  et  at., 
examined  the  effects  of  secobarbital  and 
diazepam  (CNS  deprewants).  marijuana 
and  alcohol  in  a  complex.  Mind  itady 
using  a  driving  simulator.  The  study 
measured  perfonnance  on  a  variety  of 
driving  tasks,  including  stop  or  swerve 
decisions,  tracking,  passing,  and 
maintaining  distance  at  two  dosage 
levels  for  each  drug.  The  resohs 
revealed  differences  in  particular  affects 
and  performances  in  individual  pliases 
of  the  study.  However,  when  the  data 
were  combined  the  authors  conchided 
as  follows: 

SecotwrbftaL  diazepam,  marijuana,  and 
alcohol  were  aU  found  to  impair  performance 
of  a  variety  of  simulated  driving  tasks.  Drug 
levels  tested  for  secobarbital  and  diazepam 
were  therapeutic  doses;  the  marijuana  doses 
were  coosidered  moderate  to  strong  by  the 
subject  population  used;  the  alcohol  effects 
were  reported  for  levels  up  to  and  slightly 
above  the  legal  limit.  No  clear-cut  differences 
in  the  pattern  of  effects  were  found  among 
the  drugs  tested.  AD  drugs  impaired 
perceptual-motor  skills  /e.^  trackiag,  speed 
and  headway  control),  peiceptaal  tasks 
where  tesponae  time  and  detectiaa  ability 
were  measured,  and  decisionmaking  taak& 

Id.  19  (emphasis  supplied).  This  research 
suggests  that  the  subtle  differences  in 
the  way  that  certain  drugs  affect  human 
functions  may  be  less  important  than  the 
overall  disordering  effect  of  those  drugs 
on  the  user's  ability  to  respond  to  the 
complex  challenges  posed  by  the 
transportation  environment.  Those 
effects  may  be  exacerbated  by  use  of 
two  or  more  drugs  in  combination. 

Finally,  as  noted  above,  many  of  the 
detrimental  effects  of  drugs  relate  not  so 
much  to  the  toxic  or  acute  action  of  the 
drug  when  it  may  be  found  in  high 
concentrations  in  the  blood  stream,  but 
rather  to  the  chronic  or  cumidative 
action  of  the  drag  on  the  body  and  the 
mind.  Much  of  this  long-term  impairment 
of  the  organism  is  poorly  imderstood. 
but  what  is  known  is  a  source  of 
concern. 

Conclusions 

The  fall  extent  of  drug  effiects  and  die 
dose-response  characteristics  of 
individual  drugs  on  particular  sub|ects  is 
the  subject  of  continuing  study.  Sudi 
study  could  be  expected  to  continue 
indefinitely,  even  if  dM  phamMcopooa 


were  a  closed  daae  and  a  steady  stream 
of  new  compounds  were  not  being 
introduced  into  licit  and  illicit 
marketplaces  on  a  daily  basts.  But  the 
fact  that  oontin«nf  study  is  warranted 
does  not  mean  that  no  otiier  action  is 
appropriate.  It  is  inportant  to  draw 
reasonable  conclusions  from  die 
available  data  that  can  h^  to  protect 
the  public  safety. 

The  only  re^MWsible  conchnton  that 
can  be  drawn  frnai  available  evidence  is 
that  the  noo-medical  use  of  controlled 
substances  among  transportation 
employees  in  safety-smsitive  fimctions 
constitutes  a  clear  threat  to  the  public 
safety.  The  du^at  flows  from  the  after- 
effects, chronic  effects,  and  withdrawal 
effects  of  these  substances,  as  well  as 
the  Bore  heavily-researched  acute 
effects.  Any  set  of  countermeasures 
must  therefore  encourage  drug  abusers 
in  the  subject  populations  to  abate  their 
habits  or  seek  treatment  for  their 
chnnical  dependaides,  as  appropriate. 

FRA  Conclusions  and  Proposals  (With 
Section-by-Section  Analysis) 

FRA  ivoposea  to  amend  Part  219  of 
Title  4a  Code  of  Federal  Regulations, 
Control  of  Alcohol  and  Drug  Use  in 
Railroad  (^eratians.  by  adding  a 
prohibition  on  nonranthorized  use  of 
controlled  substances  by  a  covered 
employee  at  any  time  and  by  mandating 
a  program  of  random  testing. 
Commenters  are  requested  to  address 
the  interrefartionsfaips  among  the 
proposed  provisions  and  existing 
regulatory  provisions. 

General  Ptavlsions 

Responsibility  for  Compliance 

Section  219.9  wotdd  be  amended  to 
include  reference  to  die  responsibility  of 
a  railroad  to  comply  with  the  new 
S  219.102  and  the  random  testing 
provisions  of  subpart  G,  and  the  testing 
safeguards  of  subpart  H.  Hiis  provision 
specifies  when  a  railroad  will  be  liable 
for  a  civil  penalty. 

Implied  Consent 

Section  219.11  wodd  be  amended  to 
require  that  covered  em^Hoyees  consent 
to  random  testing  tmder  the 
circumstances  specified  in  the  proposed 
rule.  Under  die  current  rule,  consent  to 
the  tests  is  required  and  is  implied  as  a 
matter  of  law.  However,  the  regtdations 
do  not  audtorize  phjrsical  coercion. 

Prohibidon  on  Use  of  Controlled 
Subalanoes 

FRA  proposes  to  add  a  new  f  219.102 
to  the  current  rule  prohibiting  an 
employee  who  performs  covCTed  service 
from  using  a  controlled  substance  at  any 
time,  whether  on  duty  or  off  duty,  except 


as  permitted  by  §  219.103.  Seetiott 
219.109  of  die  current  rule  permits  use  of 
a  thenpeudc  controlled  substance  as 
approved  by  a  medical  practitioner  and 
at  the  prescribed  or  authorized  dosage. 
h  is  important  to  indnde  Beit  drags  in 
the  general  prescription  (rf  use,  since 
certain  uteiapeutic  drugs  can  have 
effects  many  hours  or  even  dasrs 
subsequent  to  last  ingestion,  making  a 
unifonn  fire-doty  abstinence  period 
impractical. 

Random  Teetiag  Pieyaai 

Random  Testing  Issues 

FRA  propoaea  to  amend  49  CFR  Part 
219  by  adding  a  new  subpart  G 
mandating  a  program  of  random  testing 
for  railroad  oaplayeea  subject  to  the 
current  alcohol  and  drag  nile. 
Commenters  are  asked  to  address  the 
following  general  issues  in  U^t  of  the 
specific  discussion  that  follows: 

1.  What  additional  data  is  available 
concerning  the  prevalence  of  drug  use 
by  railroad  employees?  How  do  data 
collected  by  imfividual  railroads 
compare  with  mandatory  post-accident 
testing  statistics  set  forth  above? 

2.  If  FRA  adopts  a  random  testing 
mandate,  what  level  of  detail  shoidd  be 
specified?  Should  die  FRA  dictate  die 
method  of  random  selection  or  merely 
review  proposed  methodologies?  If  FRA 
dictates  a  method,  what  method  wotdd 
be  suitable  for  aU  railroads,  given  their 
diversity  in  size,  resource  and 
operations? 

3.  Should  FRA  exclude  small 
employers?  What  should  the  cutoff  point 
be?  What  special  problems  would  small 
railroads  face  in  in^dementing  random 
testing?  Should  the  random  testing 
requironent  exclude  railroads  with  15  or 
fewer  Hours  of  Service  enqdoyees,  as  is 
currendy  the  case  for  certain  elements 
of  the  existing  rule?  (See  further 
discussion  below.) 

4.  Would  it  be  possible  to  make  midti- 
emi^oyer  arrangements  for  sdecdon 
and/or  testing  of  employees,  particularly 
with  respect  to  smaller  railroads?  What 
facilitating  role  should  FRA  play  in  dus 
process,  if  any? 

5.  What  problou  do  the  railroads 
foresee  widi  respect  to  administration  of 
a  random  selection  program  and  the 
availabflity  of  employees  for  regular  or 
unscheduled  assignments?  Will  hours  of 
service  restrictions  pose  problems? 
What  design  elements  coidd  be  included 
in  a  random  testing  program  to  alleviate 
or  avoid  diese  problems? 

6.  As  a  matter  of  cost-effectiveness, 
wotdd  it  make  sense  to  focus  the 
random  testing  program  on  employees 
with  particularly  critical  fimctions,  sudi 


as  locomotive  engineers,  dispatchers  or 
operators?  Should  the  program  be 
phased  in  by  craft  or  function?  Should 
the  random  testing  rule  be  extended  to 
apply  to  other  safety-sensitive 
employees,  particularly  maintenance-of- 
way  personnel;  or,  conversely,  should  it 
be  limited  to  certain  categories  of  Hours 
of  Service  employees?  Does  the  Hours  of 
Service  Act  establish  the  appropriate 
distinction  between  those  railroad 
employees  who  should  be  subject  to 
random  testing  and  those  for  whom  such 
tests  are  not  necessary?  Where  should 
the  line  be  drawn?  (In  this,  as  in  other 
areas,  FRA  reserves  the  right  to  broaden 
or  constrict  the  final  rule  based  on 
analysis  of  comments  received.) 

7.  What  would  be  the  cost  of  a 
random  testing  program  in  employee/ 
supervisory  time,  expenses  of  collection 
and  shipping,  laboratory  analysis,  and 
follow-up  steps? 

8.  What  level  of  effort  would  provide 
the  greatest  level  of  benefit  given  cost 
and  other  considerations?  FRA  proposes 
to  use  an  annual  sampling  rate  ("level  of 
effort")  of  up  to  125  percent  of  covered 
eipployees.  Comments  are  invited  on 
how  much  lower  this  potential 
maximum  level  of  effort  could  be  set 
while  still  maintaining  a  credible 
deterrent.  Comments  on  the  optimum 
level  of  effort,  as  well  as  FRA's 
suggestion  below  regarding  the 
adjustment  of  level  based  on 
effectiveness  of  the  program,  are 
encouraged.  Please  relate 
recommendations  concerning  level  of 
effort  to  effectiveness  in  reducing  or 
eliminating  drug  use  incidence.  Will  the 
relationship  between  level  of  effort  and 
effectiveness  be  linear?  Is  it  possible  to 
pre-identify  an  optimum  level  of  effort 
bom  a  cost-benefit  standpoint?  Is  any 
level  of  risk  acceptable?  Will  the  nature 
of  the  sanction  applied  [e.g.,  dismissal  or 
suspension  and  requirement  for 
treatment)  impact  effectiveness  at  a 
constant  level  of  effort? 

,9.  Should  employers  be  allowed  or 
required  to  limit  the  size  of  the 
population  subject  to  a  full  range  of 
testing  strategies  (e.^.,  pre-employment, 
reasonable  cause,  post-accident, 
random)  to  those  sub-groups  of 
employees  for  whom  an  initial  round  of 
testing  has  revealed  a  more  serious 
drug-use  problem?  (In  such  a  case,  the 
employers  might  be  able  to  rely  on  a 
less  cosdy  set  of  requirements  to  ensure 
that  employees  in  sub-groups  with  less 
serious  or  more  easily  determined 
problems  remain  risk  hee.)  In  addition, 
are  there  ways  employers  may  avail 
themselves  of  less  cosdy  and  less 
intrusive  technologies  as  such  advances 
are  made  while  ensuring  an  appropriate 


level  of  safety?  Commenters  are 
requested  to  submit  any  empirical  data 
that  support  their  views. 

10.  Woidd  a  high  level  of  effort  add 
sufficient  deterrence  to  reduce  the  costs 
of  and  need  for  rehabilitation  over  a 
period  of  time?  What  would  the  impact 
of  a  low  level  of  effort  (e.^.,  12.5%)  or  a 
high  level  of  effort  (125%)  be  on 
voluntary  EAP  referrals?  (Please  state 
assumption  with  respect  to  consequence 
from  a  positive  test.) 

11.  Should  additional  drugs  or  drug 
groups  be  included  in  the  testing 
requirement?  If  so,  which  drugs? 

12.  For  what  maximum  period  is  it 
reasonable  to  follow  up  employees  who 
test  positive  and  are  referred  for 
rehabilitation?  To  what  extent  should 
aftercare  be  dictated  by  individual 
clinical  decisions,  rather  than  by 
regulation? 

13.  Are  there  any  other  ways  to 
reduce  costs  or  improve  the 
effectiveness  of  the  proposed  rule?  For 
example,  are  there  any  ways  to  grant 
employers  flexibility  without 
compromising  the  objectives  of  the  rule? 
What  would  be  the  likely  cost  savings,  if 
any,  in  more  flexible  approach? 

Commenters  should  include  available 
supporting  information,  including 
empirical  and  cost/benefit  data,  with 
comments  submitted  in  response  to 
these  questions. 

Commenters  should  note,  however, 
that  it  is  not  necessary  to  respond  to  all 
questions  posed  in  order  to  have 
individual  responses  considered. 

Specific  Provisions 

Section  219.601(a)  would  require  each 
railroad  to  submit  to  FRA  a  random 
testing  program  that  complies  with  the 
requirements  of  subpart  G.  Programs 
developed  by  railroads  would  be 
submitted  to  FRA  for  approval  120  days 
after  the  effective  date  of  the  rule.  FRA 
would  review  each  railroad  program  to 
ensure  that  it  complies  with  the  criteria 
set  forth  in  the  rule.  If,  after 
implementation,  a  railroad  wishes  to 
amend  its  program,  the  railroad  would 
be  required  to  file  notice  of  the 
amendment  with  FRA  at  leastSO  days 
prior  to  intended  implementation.  This 
section  expressly  prohibits  the 
implementation  of  random  testing 
programs  under  this  subpart  prior  to 
their  approval  by  FRA. 

Paragraph  (b)  sets  forth  criteria  for 
the  form  of  the  random  testing  programs. 
It  requires  each  railroad  to  develop  a 
testing  program  that  selects  employees 
on  a  basis  that  is  random,  i.e.,  where 
every  covered  employee  has  an  equal 
statistical  chance  of  being  selected  on 
any  selection  date  or  within  a  given  time 


fi-ame.  The  section  specifically  states 
that  the  method  may  not  permit 
subjective  factors  to  play  any  role  in 
selection.  This  requirement  is  for  the 
purpose  of  eliminating  the  possibility 
that  railroads  will  have  any  discretion  in 
the  selection  of  employees  to  be  tested. 

FRA  is  not  proposing  to  mandate  a 
specific  industry-wide  random  selection 
system  at  this  time.  That  is,  prior  to 
hearings  and  comments  that  may  be 
received  in  response  to  this  proposal. 
FRA  is  not  prepared  to  impose  a  single, 
uniform  random  testing  scheme.  Such  a 
plan  would  have  to  take  into  account 
differences  in  the  industry.  Size, 
geographic  diversity,  and  computer 
capability  or  expertise  are  factors  which 
may  dictate  differing  methodologies.  On 
the  basis  of  comments  received,  FRA 
may  consider  developing  a  selection  of 
random  schemes  which  take  into 
accoimt  these  differences,  yet  comply 
with  the  criteria  set  forth  above.  FRA 
may  also  consider  imposing  a  random 
selection  method  of  its  own  design  for 
all  carriers. 

Mode  of  selection  is  an  important 
design  element  for  a  random  testing 
program.  Three  generic  models  of 
"random"  testing  programs  are 
suggested  for  comment.  First,  a  system 
could  be  devised  that  would  ensure  that 
each  employee  would  be  tested  at  least 
once  during  a  particular  period,  with  the 
date  for  testing  to  be  determined  on  a 
random  basis.  Retests  could  be  required 
of  a  certain  proportion  of  employees  on 
a  stricdy  random  selection  basis. 
Second,  a  strict  random  selection 
program  could  be  devised  that  would 
select  a  certain  number  of  employees 
based  on  the  target  population.  Such  a 
system  wotdd  result  in  some  employees 
not  being  tested  during  the  subject 
period  and  others  being  tested  more 
than  once.  This  is  the  concept  contained 
in  the  rule  draft,  but  is  only  one  of  the 
alternatives  imder  consideration.  Third, 
it  wotdd  be  possible  to  do  unweighted 
random  selection  in  the  first  instance, 
but  employ  a  statistical  bias  against  re- 
selection,  and  a  much  greater  (or  even 
absolute)  bias  against  a  second  or  third 
re-selection.  Under  such  a  system,  only 
a  few  employees  would  not  be  tested  in 
a  given  period,  the  possibility  of 
selection  would  be  real  at  all  times,  and 
all  employees  would  be  protected  from 
an  excessive  number  of  repeated 
negative  tests.  Additionally,  a  bias 
against  re-selection  would  wotlc  to 
increase  the  probability  that  all 
employees  are  tested. 

Level  of  effort  is  also  a  crucial 
element  in  the  design  of  any  random 
testing  program.  Comment  is  solicited 
regarding  the  effectiveness,  cost  and 
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feasibility  of  levels  of  efiort  tangtag  up 
to  125  percent  of  the  total  number  of 
covered  employees  employed  1^  the 
railroad  at  the  beginning  df  a  pven  year. 
The  level  aelected  would  be  a  minimum 
requirement  for  random  testing,  nwith 
individual  railroads  &ee  to  increase 
their  level  of  testing  subject  to  FRA 
approval 

FRA  is  considering  wh^her  programs 
should  provide  for  ■^'tftmynt  of  the 
minimum  level  baaed  opoa  the  vff^n 
of  the  program.  Ahhoo^  ■  Bnmeiical 
target  is  needed  as  a  bencliaiBik  for 
discussion,  in  actiial  practiGe  there  nay 
come  a  point  of  sharply  ttimimahing 
returns  from  any  set  level  as  the  mix  of 
counlermraswes  detects  most  chronic 
substance  abase  and  deters  casual  use. 
The  tpsttng  pro-am  could  be  designed 
so  that  a  oonld  be  phased  up  or  down  as 
appropriate  and  in  response  to  the 
pattern  of  results  obtained  through  the 
program.  In  combination  with  post- 
accideat  testing  experience,  the  results 
of  random  testing  would  provide  the 
most  useful  gauge  of  the  need.  FRA  is 
considering  whether  there  are 
circumstances  under  which  the  program 
should  allow  for  the  level  of  effort  to  be 
increased  or  scaled  back  based  on  a 
method  of  evaluation  stated  in  the  rule 
or  oa  individttal  railroad  application  and 
specifically  requests  comments  on  this 
issue.  FRA  also  solicits  comments  on 
whether  railroads  that  develop 
exemplary  records  should  be  relieved  at 
some  future  time  from  some  or  all  of  the 
requirements  of  this  proposal  As  with 
other  issues,  FRA  reserves  the  rig^t  to 
make  appropriate  adjustments  in  the 
rule  in  response  to  public  comments. 

Althoogh  we  propose  at  this  time  to 
leave  the  methodology  for  random 
selection  to  the  eaiployer  to  devise, 
several  cnisponente  of  the  program  are 
set  forth  in  the  proposed  rule.  An 
essential  Ceature  of  a  random  testing 
scheme  is  that  the  employee  selected  for 
testing  not  have  notice  of  his  selection 
until  the  day  of  testing,  and  then  only 
such  notice  as  is  reasonably  necessary 
to  ensure  the  employee's  presence  for 
testing.  The  absence  of  advance 
warning  is  critical  to  avoidiBg  the 
artificial  effects  of  ttaliharato  temporary 
abstinence  <t»"«gf»«»<f  to  ovoid  detection. 
(Of  course,  it  wUI  be  necessary  for 
certain  other  railroad  peraoniul  to  have 
some  advance  warning  of  »«»(4MT*i4>n  in 
order  to  ensure  job  "ttignmffnts  are 
protected.) 

The  proposal  states  that  the  employee 
is  subject  to  random  testing  on.  any  day 
that  the  employee  is  on  duty,  scheduled 
for  duty,  or  rested  under  the  Hoars  of 
Service  Act  and  subject  to  caU.  The 
intent  of  the  proposal  is  that  the  railroad 


would  either  test  employees  already  on 
duty  to  perform  covered  service  or 
would,  in  fact,  call  employees  to  duty  for 
the  purpose  of  testing  {ie.,  emfrioytes 
would  be  compensated  for  makiag 
themselves  available  far  testing  under 
circumstanoss  where  they  are  required 
to  be  available  for  covered  service). 
This  approach  is  designed  to  balance 
the  practical  concenw  that  the  railroad 
may  have  about  delaying  operations  for 
the  purpose  of  testing  and  the  need  to 
give  notice  to  eniployeca  of  the  times 
they  may  be  called  vpaa  to  cooperate  in 
random  testing.  The  rcqmreraent  gives 
the  railroad  some  flexibility  in 
developing  a  program  that  will  not 
unduly  interfioe  with  its  operations  (as 
long  as  that  program  meets  the 
randomness  raquireneats  ol  this 
subpart).  In  addition,  because  the 
employee  may  be  chosen  for  testing  only 
when  on  duty  or  subject  to  call, 
selection  for  testing  will  not  interfere 
with  the  employee's  off-duty  rest  time, 
sick  leave,  or  vacation. 

Paragraph  (c)  would  require  FRA 
approval  in  writing  of  random  testing 
pfograais  submittMi  under  paragraph 
(a).  Should  the  FRA  find  any  portion  of 
the  random  testing  program  submitted 
by  the  railroad  to  be  inconsistent  with 
the  FRA  criteria.  FRA  will  inform  the 
railroad  with  a  specific  explanation 
regarding  the  necessary  revisions.  The 
railroad  must  resubmit  its  program 
within  30  days  or  be  considered  in 
violation  of  tfie  reqoirement  to 
implement  a  random  testing  program. 

Paragraph  (d)  would  require 
implementation  by  the  railroads  of 
random  testing  programs  approved  by 
the  FRA  within  90  days  of  the  railroad's 
receipt  cl  FRA  approval  It  sets  forth  the 
requirement  that  a  raikoad  shaU  require 
covered  employees  selected  through  an 
approved  random  testing  program  to 
cooperate  in  urme  t—Kng,  and  that  such 
testing  shall  conqily  with  the  conditions 
and  procedives  set  forth  in  subpsrts  G 
and  H.  This  paragraph  states  that  the 
purpose  of  testing  is  to  determine 
compliance  with  the  prohibition  against 
the  misuse  of  controDed  sabstanoes 
contained  in  the  new  section  219.102. 

Section  219.B03  would  outline  the 
procedures  to  be  foBowed  when  a 
laboratory  reports  that  controlled 
substances  have  been  detected  in  the 
employee's  sample. 

Paea^apk  (a)  provides  that  a  test  will 
be  deemed  positive  only  after  it  has 
been  confirmed  as  required  by  subpart 
H  and  then  only  after  review  by  a 
Medical  Review  Officer  (MROJ.  to 
whom  all  laboratory  test  results  would 
be  sent.  latarposilioo  of  the  MRO 
between  the  laboratory  and  railroad 


supervisioa  «riM  help  ensure  tiiat 
informatien  Ronceming  anthorixed  use 
of  thsr^ieutic  drugs  aril)  not  be 
disdosed  to  a  wider  circle  of  persons 
than  is  necessary  and  that  laboratory 
data  requiring  interpretation  is  properly 
e^qiUcatad  bdiore  it  is  retorted.  The 
MRO  aroald  not  be  reqoked  to  discuss 
die  test  results  witii  the  employee  prior 
to  declaring  them  positive,  but  would  be 
free  to  do  so  if  it  ^qpeared  aM>ropriate 
under  the  drcuniatances.  The  MRO 
would  be  required  to  request  and  review 
all  relevant  inlarmation  concerning  use 
of  drugs  detected  by  the  laboratory  that 
have  therapeutic  uses. 

The  MRO  must  be  a  licaised 
physician  with  knowledge  of  sabstance 
abuse  disorders  and  the  appropriate 
medical  training  to  interpret  ^d 
evaluate  all  positive  test  results, 
together  arith  the  en^iloyee's  medical 
history  and  any  other  relevant 
biomedical  information.  A  railroad 
could  utilize  salaried  medical  officers  on 
its  staS  or  contract  physiciaxw  with 
Impropriate  training  to  perform  this 
function. 

Paragraph  [bj  would  require  that  the 
employee  receive  a  copy  of  the 
laboratory  report  if  the  MRO  declares 
the  test  to  be  positive.  Like  other  phases 
of  the  testing  process,  the  laboratory 
report  would  be  required  to  meet  the 
requirements  of  subpart  R  The  MRO 
would  issue  all  negative  results  (those 
not  constituting  evidence  of  non- 
authorized  use  of  a  controlled 
substance)  over  his  own  signature,  since 
otherwise  it  would  be  pos^le  to 
riintingiiiah  those  tests  involving 
"positive"  laboratory  findings  that  are 
declared  negative  by  the  MRO. 

Paragraph  (c)  permits  the  railroad  to 
immediate  suspend  an  employee  from 
covered  service  on  the  basis  of  a  test 
result  declared  positive  by  the  MRO. 
This  is  conaistent  with  practice  in  the 
railroad  indus^  and  other 
transportation  modes  where  there  is  a 
firm  basis  for  belief  that  the  employee 
presents  a  threat  to  his  own  safety  or 
that  of  the  public. 

Paragraph  (dj  sets  forth  the 
procedursi  requirements  for  empk^ees 
who  elect  to  claim  the  right  to 
investigation  of  the  rule  charge.  The 
provision  requires  notice  and  an 
opportunity  for  a  prasftt  hearing  Where 
the  provisions  of  a  collective  bargaining 
agreement  govern.  cooplianGe  with  the 
collective  baigaiaing  agnement  satisfies 
the  reqairesMnls  of  the  rule.  These 
agreements  hawe  consistently  been 
construed  to  require  adequate  notice  of 
the  charges  and  s  full  hearing  on  all 
factual  issues.  An  unpleyee  who  has 
such  an  agreement  also  enjoys  the  right 


to  have  an  unresolved  dispute  adjusted 
by  a  neutral  arbitrator  (under  section  3 
of  the  Railway  Labor  Act).  No  purpose 
would  be  served  by  requiring  a  separate 
"Federal"  hearing. 

Section  219.605  would  require 
maintenance  of  records  relating  to 
random  testing  for  5  years  and  impose 
restrictions  on  use  of  those  records.  (See 
discussion  below  regarding 
confidentiality  of  this  data.) 

Consequences  of  Drug  Use  Detection: 
DisdpKne,  Abetement  snd 
Rehabilitation 

We  join  with  the  other  Modal 
Administrations  now  engaged  in  drug 
prevention  rulemakings  in  soliciting 
specific  comment  on  three  generic 
options  for  dealing  with  the  issue  of 
rahabilitation  as  a  matter  of  right  Under 
those  options,  an  opportunity  for 
rehabilitation  would  be  required  (and 
disciplinary  sanctions  baned)  for — 
■    Option  1.  Those  who  test  positive  on 
any  required  test  or  who  come  forward 
voluntarily. 

Option  2.  Those  who  test  positive  on  a 
random  or  periodic  test,  or  who  come 
forward  voluntarily;  or 

Option  3.  Only  those  who  come 
forward  voluntarily. 
These  options  are  presented  against  the 
background  of  the  policy  of  FRA's 
current  rule,  whidi  gives  management 
the  latitude  to  detemine  whether  on- 
the-job  dnig  use  or  impairment  should 
lead  to  a  disciplinary  sanction. 

The  options  may  be  further  refined  to 
'an  almost  infinite  degree  and  could  also 
be  varied  by  including  sources  of  drug 
use  information  other  dian  chemical 
tests. 

For  instance,  FRA's  reasonable  cause 
testing  rule  is  presentiy  designed  to 
identify  and  document  alctrfiol  drag  use 
and  impairment  in  the  workplace.  A 
positive  urine  test  creates  a  rebuttable 
presumption  of  impairment,  unless  the 
employee  claims  the  optional  ri^t  to  a 
blood  test  If  a  blood  test  result  is 
available,  then  the  factfinder  proceeds 
on  the  basis  of  the  two  chemical  tests 
(particulariy  the  blood  test)  and  other 
information  available  concerning  the 
demeanor  or  performance  of  the 
employee.  The  railroad  currently 
remains  free,  however,  to  apply  a  more 
stringent  drug-free  rule,  barrbig 
unauthorized  use  of  drugs  at  any  time; 
and  many  railroads  do  so.  If  the  FRA 
rule  is  changed  to  bar  unauthorized  drug 
use  at  any  time  (as  proposed  herein),  it 
would  be  possible  to  retain  the  current 
structure  for  ceses  of  on-the-job  use  or 
impairment,  while  eidaer  leaving  the 
railroads  free  to  apply  ttieir  own  policies 
or  requiring  that  raqiloyees  who  have 
not  been  demonstrated  to  have  used 


drugs  on  die  job  be  given  the 
opportunity  for  rehabilitation.  Similar 
options  would  be  pertinent  to  results  of 
mandatory  post-accident  tests,  where 
blood  tests  and  performance 
information  are  routinely  avaUable. 
Although  these  issues  are  beyond  the 
scope  of  this  rulemaking,  they  form  a 
necessary  backdrop  for  issues  presented 
here. 

Random  testing  and  consequences. 
The  present  proposal  raises  die  issue  of 
what  consequences  should  flow  from  a 
confirmed  and  fully  reviewed  positive 
following  a  random  drug  test  It  is  clear, 
in  the  first  instance,  that  the  employee 
should  have  the  right  to  a  hearing  on  the 
question  of  drug  use  if  he  or  she  wishes 
to  claim  it.  The  proposed  rule  text 
described  above  provides  for  that  right 
The  next  obvious  question  is  whether 
the  railroad  should  be  free  to  apply 
disciplinary  sanctions  or  should  be 
required  to  provide  die  employee  a  one- 
time opportunity  for  rehabilitation. 
Further,  if  this  ri^t  is  recognized, 
should  it  be  available  to  employees  who 
have  previously  taken  advantage  of  a 
similar  option  under  existing  rules  [e.g., 
the  co-worker  report  provision  of 
219.406)  or  railroad  corporate  policies? 

Advantages  of  discipline.  Leaving 
employers  fi«e  to  take  disciplinary 
action  when  illicit  drug  use  is  detected, 
or  requiring  that  sudi  action  be  taken, 
has  obvious  advantages.  Pint  and  most 
important  it  permits  employers  to 
impose  strict  sanctions.  The  threat  that 
such  sanctions  will  be  imposed  can 
create  a  high  degree  of  deterrence 
against  occasional  use.  Further,  the 
threet  of  sanctions  will  create  powerful 
incentives  for  early  self-referral  since 
the  consequences  of  accepting 
rehabilitation  eariy  will  hie  materially 
more  favorable  than  the  consequences 
of  being  detected  later.  In  this  sense, 
allowing  employer  latitude  to  senction 
emphasizes  prevention. 

Second,  testing  with  stiff  sanctions  on 
positives  need  not  be  as  extensive  as 
testing  diat  does  not  produce  an  equal 
level  of  detenence,  since  the  threat  of 
detection  will  modify  b^aviors  in  many 
cases  before  individual  drug  users  are 
actually  required  to  provide  a  specimen. 

Third,  allowing  flexibility  in  the 
random  testing  context  may  be  more 
consistent  wi A  sound  practice  for  other 
forms  of  testing.  In  those  cases  where 
drug  use  has  characteristics  that  are 
clearly  job-related  in  an  immediate 
sense  {e.g.,  where  an  employee  tests 
positive  after  causing  a  personal  injury 
to  a  co-worker,  or  where  an  employee 
tests  positive  for  a  drug  after  being 
identified  for  reasonable  suspicion 
testing  on  the  job),  permitting  the 
employer  to  apply  disciplinary  sanctions 


is  more  cleariy  proportional  to  die  harm 
that  the  employee  has  caused  in  the 
workplace  (whether  it  be  the  personal 
injury  or  disruption  of  the  railroad's 
operations  associated  with  removing  the 
employee  from  service  and  obtcdning  a 
replacement).  Farther,  no  sound 
regulatory  policy  could  insulate 
employees  engaged  in  imsafe  practices 
from  the  disdpltaie  apphcable  to  those 
practices,  independent  of  any  detected 
alcohol  or  drug  use.  Treatment 
professionals  and  recovering  substance 
abusers  often  point  out  that  die 
chemically  dependent  should  face  the 
consequences  of  their  actions,  although 
they  should  not  be  penalized  for  the 
status  of  being  dependent.  Mandating 
rehabiUtation  after  positive  random 
tests  may  raise  expectations  regarding 
what  is  reasonable  after  tests  in 
connection  with  accidents  and  unsafe 
practices. 

Fourdi.  mandating  the  opportunity  for 
rehabilitation  after  detection  could  be 
characterized  as  a  form  of  "enabling" 
behavior  that  facilitates,  rather  than 
discourages,  further  abuse.  The 
literature  of  substance  abuse  counseling 
is  replete  with  discussions  of  such 
behavior. 

Advantages  of  rehabilitation  in  lieu  of 
discipline.  However,  arguments  can  also 
be  made  for  requiring  that  employers 
should  provide  opportunities  for 
rehabilitation  in  appropriate  instances. 
Although  testing  with  the  option  of 
rehabilitation  creates  oidy  a  limited 
deterrent  effect  the  fact  that 
rehabiUtation  is  available  can  reassure 
those  subject  to  testing  that  the  program 
has  remedial,  rather  than  punitive 
objectives.  Providing  this  reassurance 
can  help  enlist  the  support  of  the 
workforce  for  the  testing  program  and 
an  overall  prevention  effort 

Second,  in  those  cases  where  drug  use 
is  not  yet  accompanied  by  a  clear 
deterioration  in  performance, 
rehabilitation  may  be  viewed  as  a  more 
appropriate  response. 

Third,  the  opportunity  for 
rehabilitation  can  salvage  the 
employer's  investment  in  die  training 
the  employee  has  received  and  the 
experience  that  the  employee  has 
accumulated,  while  reducing  the 
possibility  that  the  employee  will 
continue  a  drug  abuse  habit  to  the 
detriment  of  the  employee  and  society  at 
large.  FRA  notes  that  it  has  long 
encouraged  railroads  to  test  employees 
in  the  context  of  its  medical 
quaUfication  programs,  with  the  test 
results  to  be  used  exclusively  in  the 
context  of  those  programs.  Railroads 
have  responded  with  a  variety  of 
approaches,  all  of  which  include 
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confidential  handling  and  an 
opportunity  for  rehabilitation  of 
employees  testing  positive. 

Hybrid  models.  It  should  be  noted 
that  discipline  and  rehabilitation  are  not 
necessarily  incompatible.  On  certain 
railroads,  alcohol  an  drug  violations 
lead  to  immediate  dismissal;  however, 
the  relevant  collective  bargaining 
provisions  require  probationary 
reinstatement  if  the  offender  agrees  to 
participate  in  the  EAP  program  and 
thereafter  remains  alcohol  and/or  drug- 
free  during  the  probationary  period. 
(These  are  known  as  "companion 
agreements"  and  form  an  optional 
element  of  Operation  Red  Block,  the 
joint  labor/railroad/FRA  prevention 
program.)  This  hybrid  approach  is 
viewed  as  having  significant  value, 
since  it  provides  incentives  for  the 
alcohol  or  drug  user  to  resolve  his  or  her 
problem  and  makes  it  clear  that  no 
arbitrator  or  grievance  settlement  will 
rescue  that  employee  from  making  an 
important  change  in  his  or  her  life. 

Alcohol.  FRA  notes  that  any 
abatement/rehabilitation  requirements 
applying  to  use  of  drugs  will  need  to  be 
sufficiently  precise  to  address  use  of 
alcohol  as  a  significant  subset. 
Railroads  have  a  strong  tradition  of 
prohibiting  any  alcohol  use  or  the 
presence  of  any  amount  of  alcohol  in  the 
blood  while  an  employee  is  on  duty. 
Although  the  present  rulemaking  does 
not  address  random  testing  for  alcohol, 
that  subject  presents  a  discrete  and 
complex  problem,  since  alcohol  can 
remain  in  urine  long  after  it  falls  to 
nondetectable  levels  in  the  blood;  and 
alcohol  use  off  duty  could  not  be  subject 
to  blanket  prohibition. 

Form  of  rehabilitation.  Any  Federal 
requirement  that  rehabilitation  be 
provided  should  be  consistent  with 
existing  regulations  applicable  to 
railroad  employees.  TTiose  regulations 
recognize  that  some  casual  drug  users 
can  simply  abate  (discontinue)  their 
drug  use  habits  given  sufficient 
incentive,  while  others  will  require 
counseling  and  treatment.  Those 
requiring  counseling  and  treatment  for 
chronic  drug  abuse  problems  and 
chemical  dependencies  %vill  typically 
require  secondary  care  involving 
outpatient  attention  and/or  participation 
in  self-help  groups,  as  well  as  careful 
monitoring  by  the  EAP  counselor. 

One-time  right.  As  a  general  rule,  it  is 
important  that  any  opportunity  for 
rehabilitation  be  a  one-time  right  rather 
than  an  open  invitation  to  the  continued 
misuse  of  drugs.  However,  the  passage 
of  an  extended  period  of  time  may 
warrant  a  revival  of  this  right.  FRA 
requests  comments  on  whether  any  right 
to  rehabilitation  should  include  a  revival 


of  the  opportunity  after  a  set  period  (e.g., 
5  years,  10  years). 

Comments  solicited.  FRA  solicits 
comments  on  all  options  for  response  to 
drug  use  detected  through  a  positive 
random  drug  test — from  mandatory 
rehabilitation,  on  the  one  hand,  to 
mandatory  discipline,  on  the  other, 
including  allowing  latitude  for 
individual  employers  to  establish  and 
pubUsh  policies  of  their  own  design. 
Specifically,  FRA  seeks  comments  on 
the  three  rehabilitation  options 
discussed  above  th^t  are  under 
consideration  by  DOT  modal 
administrations  and  their  applicability 
in  the  railroad  context. 

FoUow-Up  Testing 

Depending  on  the  regulatory 
determinations  made  with  respect  to 
options  for  rehabilitation  and  the 
decisions  of  railroads  consistent 
therewith,  a  range  of  situations  will 
arise  involving  the  return  to  service  of 
employees  who  have  tested  positive, 
indicating  past  dr\ig  use.  It  may  then  be 
necessary  to  conduct  additional  tests  to 
ensure  continued  disassociation  from 
drugs,  particularly  for  those  who  are  not 
participating  in  a  formal,  structured 
program  of  aftercare.  Should  a  final  rule 
be  adopted  in  this  proceeding,  FRA  will 
provide  procedures  for  the  conduct  of 
such  tests.  Public  comment  is  invited 
regarding  those  procedures. 

For  example,  should  there  be  a 
uniform  testing  period  after  primary 
abatement/treatment,  or  should  this  be 
determined  on  a  case-by-case  basis? 
Who  should  make  such  a  determination 
(i.e..  the  EAP  counselor,  the  MRO.  both, 
or  a  third  party)?  Should  the  employee 
be  involved?  How  could  employee  . 
involvement  be  accomplished?  If  a 
uniform  post-treatment  period  is 
adopted,  how  long  should  it  be?  Should 
the  length  of  the  follow-up  period 
depend  on  the  drug  or  drug  class 
detected?  Should  it  depend  on  the 
severity  of  the  individual's  drug 
problem,  as  indicated  by  the  kind  of 
treatment  that  was  found  to  be 
necessary?  Could  follow-up  testing  be 
excused  where  aftercare  is  highly 
structured  or  itself  includes  chemical 
monitoring? 

During  Uie  period  after  primary 
abatement  or  treatment,  should  FRA 
prescribe  the  minimum  and/or 
maximum  number  of  tests  to  be 
administered?  Tests  should  be  given 
with  sufficient  frequency  to  ensure  that 
the  employee  is  free  of  drugs.  However, 
testing  should  not  become  an  instrument 
of  harassment. 

One  alternative,  on  which  comment  is 
also  invited,  would  be  a  specified  post- 
treatment  testing  period  that  would 


apply  only  if  the  employee,  the  EAP 
coimselor,  and  perhaps  the  employer 
failed  to  agree  on  an  individualized 
program.  Such  a  fall-back  system  could 
provide,  for  example,  for  up  to  four 
additional  tests  over  the  12  months 
following  primary  abatement/treatment. 
A  drawback  of  this  alternative  might  be 
the  reluctance  of  the  EAP  counselor  to 
insist  on  appropriate  follow-up  testing, 
either  because  of  an  excess  of 
confidence  in  his  clinical  judgment  or 
because  imposing  such  a  requirement 
might  be  seen  as  interfering  with  the 
professional/client  relationship  [i.e.,  by 
seeming  to  suggest  a  lack  of  confidence 
in  the  client).  On  the  other  hand,  there  is 
significant  evidence  of  an  anecdotal 
nature  to  repose  trust  in  substance 
abuse  professionals  who  perform  EAP 
functions,  based  on  their  handling  of  the 
very  diverse  current  case  load. 

Confidentiality 

FRA  solicits  comments  on  the  extent 
to  which  the  random  drug  test  result  and 
matters  related  to  subsequent 
disposition  of  the  employee,  whether 
through  discipline  or  treatment,  should 
be  required  to  be  held  in  confidence. 
Section  219.605  of  the  proposed  rule  text 
contains  certain  general  rules. 

The  issue  of  confidentiality  involves 
handling  of  data  within  the  company,  as 
between  the  company  and  collective 
bargaining  representatives  (who  have  a 
duty  of  representation  under  the 
agreement  and  the  Hallway  Labor  Act), 
as  between  the  company  and 
government  agencies,  and  as  between 
the  company  and  other  parties. 

One  approach  would  require  that 
confidentiality  be  maintained  regarding 
the  random  test  result,  any  referral  for 
evaluation  and  treatment  and 
subsequent  handling,  and  follow-up 
testing.  However,  test  results  would 
have  to  be  available  for  purposes  of  a 
railroad  investigation  under  the 
collective  bargaining  agreement,  if 
discipline  were  contemplated  or  if  the 
employee  demanded  the  right  to  a 
hearing.  Confidentiality  might  be  totally 
or  partially  waived  if  the  employee 
failed  to  cooperate  in  treatment  or  abate 
the  use  of  controlled  substances  or  if  the 
employee  was  later  determined,  after 
investigation,  to  have  been  involved  in 
an  alcohol  or  drug-related  disciplinary 
offense  growing  out  of  subsequent 
conduct 

It  should  be  noted  that  confidentiality 
would  not  be  required  in  aid  of  any 
constitutional  right  to  privacy.  The 
courts  have  not  recognized  a  privacy 
right  with  respect  to  illicit  drug  use  (by 
contrast  to  medical  use  of  drugs,  where 
a  qualified  right  of  privacy  has  been 


recogiuzed).  However,  no  public 
purpose  is  served  by  pubiication-of 
iilformation  concerning  drug  use  of 
individual  railroad  employees,  except  as 
may  be  necessary  to  conduct  Accident 
investigations  and  similar  inquiries 
directiy  affecting  public  safety.  Imposing 
a  duty  of  confidentiality  could  reduce 
the  perceived  intrusiveness  of  the  test 
procedure. 

We  expressly  invite  comment  on  the 
desirability  of  adopting  confidentiality 
requirements.  Comments  should  address 
handling  of  drug  testing  and  referral 
information  within  the  corporate 
structure  of  the  employer,  as  well  as 
release  of  the  information  to  persons 
outside  the  enterprise.  With  respect  to 
dissemination  outside  the  corporate 
structure,  four  basic  options  include  (i) 
release  of  data  only  at  the  specific 
request  of  a  future  employer  with  a  need 
to  know,  (ii)  release  at  the  discretion  of 
the  employer  conducting  the  test  and 
(iii)  release  only  at  the  request  of  the 
employee.  Under  the  third  option,  a 
subsequent  employer  could  require  that 
an  applicant  either  disclose  prior  drug 
test  results  or  give  the  employer 
permission  to  obtain  prior  drug  test 
results  as  a  condition  of  employment.  A 
fourth  option  (see  section  219.605  of  the 
proposed  rule  text]  would  be  to 
authorize  release  of  test  results  to  future 
employers  only  in  specified 
circumstances.  This  could  be  done  under 
defined  circumstances  or  only  at  the 
request  of  the  employee  (in  a  manner 
similar  to  release  of  National  Driver 
Register  information  to  motor  carriers). 

An  additional  complicating  factor  is 
enforcement  of  redisclosure  restrictions. 
For  instance,  it  would  be  important  for  a 
railroad  hiring  a  former  employee  of 
another  railroad  to  know  of  any 
substance  abuse  history,  whether  or  not 
rehabHitation  appeared  successful  as  of 
the  date  of  application.  The  new 
employer  would  need  to  retain  a 
confidential  record  of  this  information 
since,  in  the  event  the  employee  became 
involved  in  drug  abusing  behavior  again, 
prior  history  would  be  relevant  to  the 
employee's  right  to  an  opportunity  for 
rehabilitation.  Such  information  might 
also  be  pertinent  to  the  individual's 
prospects  for  recovery  should  a  further 
opportunity  be  provided.  However,  by 
what  means  would  redisclosure 
restrictions  be  enforceable  against  a 
future  employer  not  subject  to  FRA 
jurisdiction  (e.g..  a  local  bus  company)? 
To  what  extent  could  such  a  problem  be 
controlled  by  establishing  a  contractual 
relationship  between  the  applicant/ 
employee  and  the  new  employer  (i.e.. 
enforceable  at  common  law)? 


In  addition  to  future  employers,  other 
individuals  may  want  access  to  the 
results  of  drug  tests  conducted  under  the 
proposed  rules.  The  proposed  provision 
provides  that  no  record  of  tests  shall  be 
used  or  disseminated  for  any  purpose 
other  than  providing  for  compliance 
with  the  FRA  alcohol/drug  rule, 
including  asfessing  disciplinary 
sanctions  (where  appropriate),  except 
with  the  voluntary  written  consent  of 
the  employee.  It  also  would  require  each 
railroad  to  institute  procedures  to 
prevent  inappropriate  disclosure.  The 
FRA  requests  comment  on  whether  we 
can  and  should  prohibit  access  to  the 
results  of  the  anti-drug  program  to 
individuals  other  than  the  employer  and 
the  employee,  such  as  the  general 
public,  or  the  news  media.  To  what 
extent  should  access  be  available  to 
other  government  agencies  that  may 
want  the  data  for  statistical,  regulatory, 
or  law  enforcement  purposes? 

This  raises  the  related  issue  of 
whether  the  FRA  should  distinguish 
between  general  statistical  data  (the 
total  number  of  positive  tests  at  a 
company  in  a  month  or  year)  and 
particularized  data  (name-specific  data). 
Small  operators  who  employ  few 
individuals  will  have  difficulty 
concealing  the  identity  of  individuals 
tested  under  the  proposed  random 
testing  program.  Since  small  operators 
will  have  fewer  individuals  to  test  in 
any  given  time  period,  even  seemingly 
neutral  statistical  data  might  result  in 
identification  of  an  individual  employee 
who  was  dismissed  or  referred  for 
treatment  as  a  result  of  a  confirmed 
positive  test  result.  This  potential 
problem  could  be  exacerbated  if  the 
FRA  requires  that  only  a  small 
percentage  of  employees  be  tested  each 
year.  However,  anonymity  would  be 
protected  if  only  larger  railroads  were 
required  to  report  aggregated  data.  This 
may  suggest  that  the  reporting 
requirements,  as  distinct  frtim  testing 
requirements,  should  be  limited  to  larger 
railroads,  with  monitoring  of  smaller 
railroads  being  accomplished  by  FRA's 
examination  of  records  maintained  by 
the  railroad. 

FRA  reserves  the  right  to  apply  any 
confidentiality  provisions  that  may  be 
crafted  in  response  to  this  notice  to  the 
existing  provisions  of  the  alcohol/drug 
rule,  without  further  notice.  FRA  notes 
that  its  previous  attempt  to  elicit  public 
conunent  regarding  any  need  for  the 
addition  of  confidentiality  provisions  to 
the  current  rule  failed  to  eUcit  response 
as  commenters,  almost  without 
exception,  focused  on  other  issues  of 
interest  (See  52  FR  2118,  2120;  Jan.  20, 
1987.) 


Small  Railroads 

Under  the  existing  FRA  rule,  railroads 
with  15  or  fewer  Hours  of  Service 
employees  are  not  required  to  conduct 
pre-employment  drug  screens.  Those 
railroads  do  not  enjoy  the  authority  to 
test  for  reasonable  cause  and  are  not 
subject  to  the  requirements  for 
voluntary  referral  and  co-worker  report 
policies.  However,  these  same  railroads 
are  required  to  conduct  mandatory  post- 
accident  testing. 

This  proposal  for  random  testing  does 
not  provide  an  exclusion  for  small 
railroads,  and  FRA  specifically  solicits 
comments  on  the  following  issues: 

— Is  this  approach  (i.e..  no  exclusion) 
appropriate,  or  should  the  random 
testing  rule  contain  an  exclusion 
similar  to  that  contained  in  the  current 
rule?  What  are  the  economic  cost/ 
benefit  considerations  supporting  the 
commenter's  position? 

— If  a  final  random  testing  rule  includes 
the  right  to  rehabilitation,  should 
small  railroads  be  required  to  institute 
voluntary  referral  and  co-worker 
report  policies? 

— Since  a  random  testing  mandate 
would  require  small  railroads  to  make 
some  of  the  logistical  arrangements 
necessary  for  pre-employment  testing 
and  some  of  the  arrangements  for 
authorized  reasonable  cause  testing, 
as  well,  should  these  provisions  be 
made  applicable  to  small  railroads? 

(See,  also,  "Regulatory  Impact" 
discussion  below.) 

Procedures  and  Safeguards  for  Urine 
Drug  Testing 

FRA  proposes  to  further  amend  Part 
219  by  adding  a  new  subpart  H.  which 
would  mandate  procedures  and 
safeguards  for  urine  drug  testing  under 
the  existing  subparts  D  (reasonable 
cause  testing]  and  F  (pre-employment 
drug  screens),  as  well  as  the  proposed 
subpart  G  (random  testing).  Although 
the  existing  rules  contain  adequate 
safeguards  and  procedures,  FRA 
believes  that  making  procedures  uniform 
for  all  testing  events  will  further  ensure 
the  quality  of  urinalysis,  promote 
uniformity  with  the  practices  of  other 
transportation  companies,  and  permit  all 
collection,  testing  and  rei>orting  to  be 
done  in  a  single  manner  regardless  of 
the  triggering  event. 

Subpart  H  would  not  apply  to 
collection  of  urines  during  mandatory 
post-accident  testing  (subpart  C).  since 
special  procedures  are  required  to 
provide  for  collection  and  handling  of 
the  blood  and  luine  specimens  collected 
in  that  context  However,  comment  is 
solicited  regarding  what  elements  of  the 
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subpart  H  procedures  and  safeguards 
might  be  separately  incorporated  in 
post-accident  testing.  Comment  is  also 
solicited  on  what  special  problems  may 
be  created  by  an  attempt  to  impose 
detailed,  uniform  sample  collection  | 
procedures  in  any  case  where  the    ' 
employee  to  be  tested  is  injured  and  has 
been  transported  to  a  medical  facility 
where  pre-arrangements  have  not  beisn 
made  for  an  FRA-mandated  or 
authorized  collection.  Such  an  occasion 
could  arise  either  in  relation  to  a 
mandatory  post-accident  test,  involving 
blood  and  urine  collection,  or  a        j 
reasonable  cause  test.  ' 

Subpart  H  incorporates  by  reference 
the  Department  of  Healtfi  and  Human 
Services'  Mandatory  Guidelines  for 
Federal  Workplace  Drug  Testing      j 
Programs  (HHS  Guidelines).  Those 
Guidelines  were  published  in  final  form 
in  the  Federal  Register  of  April  11, 1988 
(53  FR  11970).  following  notice  and 
comment.  Individual  copies  are 
available  &om  the  Docket  Clerk  at  the 
address  set  forth  above.  Although  FRA 
proposes  that  standards  for  the 
collection  of  specimens  and  laboratory 
analysis,  etc.,  shall  not  be  less  stringent 
than  those  contained  in  the  HHS 
Guidelines,  FRA  solicits  comments  on 
the  extent  to  which  differences  in 
practice  may  be  required  in  order  to 
accomplish  collection  at  independent 
medical  facilities  (a  practice  firmly 
established  in  FRA's  current  rule)  and  in 
order  to  recognize  that  private 
transportation  companies,  rather  than 
government  agencies,  must  administer 
the  urine  testing  program. 

Section  219.701  would  require  each 
railroad  to  submit  its  comprehensive 
program  for  implementation  of  urine 
drug  testing  for  FRA  review  and 
approval.  FRA  believes  that  the  wide 
variety  of  railroad  operating 
environments  and  internal  railroad 
organizations  may  necessitate 
specialized  procedures  and  assignments 
of  responsibility  consistent  with  the 
minimum  standards  proposed  for  the 
new  subpart.  The  section  would  also 
require  publication  of  notice  to        T 
employees  regarding  the  railroad's  | 
program. 

Section  219.703  provides  generally  for 
what  controlled  substances  are  to  be 
detected,  at  what  levels,  and  by  what 
methods.  Tests  would  be  conducted  for 
marijuana,  cocaine,  opiates, 
amphetamines  arid  PCP.  Testing  of  a 
specimen  taken  under  this  part  for  other 
biomedical  purposes  would  not  be 
permitted.  Certain  drugs  normally 
obtained  by  prescription,  the 
barbiturates  and  benzodiazepines,  are 
also  under  consideration  for  mandatory 


inclusion  in  the  testing  program. 
Comments  are  solidtai  regarding  the 
compounds  to  be  included  in  the 
analysis. 

Detection  limits  for  the  drugs  to  be 
tested  will  be  those  specified  in  the  HHS 
Guidelines. 

Although  the  section  restricts  analysis 
of  urine  specimens  to  certain  controlled 
substances,  it  incorporates  an  approval 
procedure  to  permit  supplementary 
testing  under  two  general  conditions. 
First,  the  railroad  must  explain  why 
testing  for  the  additional  drug  is 
requested.  For  example,  a  new  drug 
might  come  into  wide  usage  due  to  easy 
street  availability  in  a  particiUar  region. 
Second,  the  railroad  must  establish  that 
the  drug  can  be  reliably  detected  and 
specifically  confirmed  by  a  laboratory 
certified  by  the  Department  of  Health 
and  Human  Services  to  perform  the 
necessary  assays.  FRA  regards  this 
proposal  as  creating  a  "standby" 
capability  to  address  changing  drug  use 
patterns  and  would  not  contemplate 
granting  approvals  under  this  section  in 
the  immediate  future. 

Use  of  alternative  analytical  methods 
would  also  be  permitted  upon  an 
adequate  showing,  consistent  with  the 
HHS  Guidelines. 

Section  219.705  would  provide  for 
review  qf  positive  reports  by  a  Medical 
Review  Officer  (MRO),  who  would 
transmit  the  laboratory  reports  to 
railroad  supervision  and  the  employee 
only  after  being  satisfied  that  the  report 
was  evidence  of  unauthorized  drug  use. 
Negative  reports  would  also  issue  from 
the  MRO  over  the  MRO's  signature  (and 
without  the  accompanying  laboratory 
report)  in  order  to  avoid  identification  of 
employees  using  therapeutic  drugs  or  for 
whom  the  laboratory  reported  results 
insufficient  in  the  judgment  of  the  MRO 
to  establish  unauthorized  use  of  a 
controlled  substance. 

Section  219.707  addresses  retention 
and  retesting  of  specimens.  Positive 
specimens  would  be  required  to  be 
retained  for  at  least  365  days.  The 
specimen  would  be  automatically 
discarded  unless  a  request  for  longer 
retention  was  made  within  that  period. 
FRA  encourages  comments  regarding 
the  retention  period. 

The  employee  could  make  one  request 
for  a  retest  (reconfirmation),  either  by 
the  original  laboratory  or  by  a  second 
laboratory  certified  to  perform  the 
particular  test. 

Responsibility  for  Compliance 

FRA  proposes  to  add  to  the  penalty 
schedule  found  in  Appendix  A,  49  CFR 
Part  219,  to  provide  penalties  for 
violations  of  the  proposed  Subpart  G  on 
random  testing.  Comments  are 


requested  on  the  proposed  penalty 
schedule,  which  will  constitute  an 
integral  part  of  any  final  rule. 

Repotting  Requirements 

Finally.  FRA  proposes  to  amend  49 
CFR  Part  217  to  require  annual  reporting 
of  random  testing,  including  results  by 
drug,  follow-up  action  by  the  railroad, 
and  refusals  to  be  tested.  FRA 
specifically  solicits  comments  regarding 
whether  more  frequent  reporting 
intervals  may  be  appropriate. 

Regulatory  Impact 

E.0. 12291  and  DOT  Regulatory  Policies 
and  Procedures 

The  proposed  rule  has  been  evaluated 
in  accordance  with  existing  regulatory 
policies  and  is  considered  to  be  non- 
major  under  Executive  Order  12291. 
However,  it  is  considered  to  be 
significant  under  the  DOT  policies  and 
procedures  (44  FR  11034;  February  26, 
1979)  because  it  would  initiate  a 
substantial  regulatory  program. 

Consequentiy,  FRA  has  prepared  and 
placed  in  the  docket  a  regulatory 
evaluation  addressing  the  economic 
impact  of  the  proposed  rule.  It  may  be 
inspected  and  copied  at  Room  8201, 400 
Seventii  Stivet,  SW.,  Washington,  DC 
20590.  Copies  may  also  be  obtained  by 
submitting  a  written  request  to  the  FRA 
Docket  Cleric  at  the  same  address. 

The  economic  evaluation  examines  a 
range  of  options  involving  the  conduct  in 
any  year  of  random  tests  equal  in 
number  to  12.5  to  125  percent  of  the 
affected  employee  population.  The 
options  also  consider  varying 
assumptions  for  the  rate  of  positive  tests 
at  the  inception  of  the  program  (5%  vs. 
7<5%).  The  analysis  identifies  total 
estimated  first  year  costs  in  the  range  of 
$2,207,395  to  $22,828,300,  including 
rehabilitation  costs.  Costs  would 
decrease  in  successive  years,  as  drug 
abuse  is  deterred  and/or  detected  and 
as  rehabihtated  former  drug  users  begin 
to  equal  and  then  exceed  the  population 
of  employees  who  continue  to  use 
impairing  drugs.  The  first  year  cost 
range  not  including  rehabilitation  is 
$1,337,219  to  $9,775,656.  The  range  of 
estimated  costs  for  a  ten-year  period 
(discounted  to  current  value)  is  fit)m 
$8,519,856  to  $98,236,418  with 
rehabilitation  costs  included  and  from 
$4,974,005  to  $40,062,465  excluding 
rehabilitation  costs. 

FRA  has  not  been  able  to  prepare  an 
adequate  quantitative  estimate  of 
benefits  fit>m  the  proposed  program. 
However,  it  is  believed  that  the  benefits 
of  the  proposed  rule  would  substantially 
exceed  its  costs.  Benefits  would  fall  into 


at  least  three  categories.  First, 
consistent  with  the  purpose  of  the 
program,  raiUt>ad  safety  would  be 
enhanced.  Accidents  and  injuries  would 
be  avoided.  The  extent  of  these  direct 
benefits  is  difficult  to  estimate.  Pre-1986 
data  for  drug  involvements  in  raihxiad 
accidents/injuries  is  extremely 
fragmentary.  Data  developed  under 
FRA's  post-accident  testing  program  is 
still  under  review,  but  does  indicate  that 
drug  use  continues  to  have  significant 
ddverse  effects  on  the  safety  of  rail 
transportation.  Over  a  period  of  years,  a 
random  testing  rule  would  reduce  this 
remaining  risk  materially. 

Second,  employing  railroads  would 
benefit  from  certain  indirect  benefits 
from  the  program.  It  is  widely  accepted 
by  major  United  States  corporations, 
including  the  railroads,  that  investments 
in  substance  abuse  prevention  and 
treatment  programs  are  more  than  offset 
by  avoidance  of  lost  productivity, 
absenteeism,  health  costs,  and  other 
problems  associated  with  substance 
abusing  employees.  Random  testing  will 
create  important  incentives  for  early 
self-referrals  and/or  provide  an 
effective  means  of  identifying  those  who 
are  abusing  drugs,  supplementing 
voluntary  referrals,  supervisory 
referrals,  medical  evaluations,  and  other 
sources  of  referrals  presenUy  available. 

Third  society  as  a  whole  would 
realize  indirect  benefits  from  the 
program,  as  other  public  and  private 
resources  now  devoted  to  dealing  with 
the  consequences  of  drug  abuse  are 
turned  to  productive  use. 

The  1988  GAO  Report  cited  a 
Research  Triangle  Institute  study, 
"Economic  Costs  to  Socijefy  of  Alcohol 
and  Drug  Abuse  and  Mental  Illness", 
which  estimated  that  the  economic  cost 
of  drug  abuse  to  the  United  States 
during  1983  was  $59.7  billion.  This  study, 
prepared  by  the  Alcohol,  Drug  Abuse 
and  Mental  Health  Administration 
(AOAMHA),  estimated  "die  costs  of 
drug  abuse  to  society  for  crime  •  *  * 
reduced  productivity,  treatment,  and 
other  items.  The  estimate  did  not 
include  items  such  as  social  costs  (e.g.. 
family  conflict,  suicide)  and  the  value  of 
the  illicit  drugs  consumed."  A  copy  of 
the  GAO  report  has  been  placed  in  the 
docket.  As  die  FRA  obtains  other  data 
on  drug  use,  it  will  place  that  data  in  the 
docket 

FRA  welcomes  comments  on  the 
methodology  of  the  analysis  and  unit 
costs  employed  in  the  analysis. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibilify  Act  of  1980 
requires  a  review  of  proposed  ndes  to 
assess  their  impact  on  small  entities.  In 
reviewing  the  economic  impact  of  the 


proposed  rule,  FRA  concluded  that  the 
rule  could  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
FRA  knows  of  no  practicable 
alternatives  for  small  employers  to 
adopt  that  would  reduce  the  cost  of 
compliance  yet  achieve  the  levels  of 
protection  sought  by  these  proposals. 
However,  FRA  also  notes  that  in  prior 
rulemakings  significant  differences  in 
safety  risk  factors  have  been  identified 
that  may  apply  to  certain  small  railroads 
(e.g..  50  FR  31529.  Aug.  2, 1985).  A 
regulatory  flexibility  analysis  discussing 
this  issue  in  more  detail  has  been  placed 
in  the  docket. 

FRA  specifically  requests  comment  on 
the  impact  that  this  proposal  would 
have  for  the  very  small  railroads  in 
addition  to  conunent  on  the  impact  of 
the  proposal  on  small  railroads  in 
general. 

Paperwork  Reduction  Act 

The  rules  proposed  in  this  notice 
contain  information  collection 
requirements  in  the  following  sections: 
219.601,  219.603,  219.605,  219.701,  219.703, 
219.705,  219.707.  Revised  information 
collection  requirements  are  also 
contained  in  the  amendment  to  S  217.13. 
FRA  is  submitting  these  information 
collection  requirements  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  sag.].  Any 
comments  on  the  revised  information 
collection  requirements  should  be 
provided  to  Mr.  Gary  Waxman, 
Regulatory  Policy  Branch,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  726  Jackson 
Place  NW.,  Washington,  DC  20503. 
Copies  of  any  such  comments  should 
also  be  submitted  to  the  docket  of  this 
rulemaking  at  the  address  provided 
above. 

Environmental  Impact 

FRA  has  evaluated  these  proposed 
regulations  in  accordance  with  its 
procedures  for  insuring  full 
consideration  of  the  environmental 
impacts  of  FRA  actions  as  required  by 
the  National  Environmental  Ptolicy  Act 
(42  U.S.C.  4321  et  seq.).  otiier 
environmental  statutes.  Executive 
Orders  and  DOT  order  5610.1c.  These 
proposed  regulations  meet  the  criteria 
that  establish  this  as  a  non-major  action 
for  environmental  purposes. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  effects  on 
the  states,  on  the  relationship  between 
the  national  government  and  the  states, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 


of  government.  Thus,  in  accordance  with 
Executive  Order  12612,  preparation  of  a 
Federalism  Assessment  is  not 
warranted. 

Request  for  Public  Comment 

FRA  proposes  to  amend  Parts  219  and 
217  of  Tide  49.  Code  of  Federal 
Regulations,  as  set  forth  below.  FRA 
solicits  comments  on  all  aspects  of  the 
proposed  rules  and  the  data  and 
analysis  advanced  in  explanation  of  the 
proposed  rules,  whether  through  written 
submissions,  or  participation  at  the 
public  hearings,  or  both.  FRA  may  make 
changes  in  the  final  rules  based  on 
comments  received  in  response  to  this 
notice. 

list  of  Subjects 

49  CFR  Part  217 

Railroad  safety.  Railroad  operating 
rules.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  219 

Railroad  safety.  Control  of  alcohol 
and  drug  use. 

Authority:  Sections  202. 206  and  209  of  the 

Federal  Railroad  Safety  Act  of  1970,  as 
amended  (45  U.S.C.  431. 437. 438)  and  section 
1.49  of  the  Regulations  of  the  Office  of  the 
Secretary  of  Transportation  [49  CFR  1.49). 

Issued  in  Washington,  DC  on  May  5, 1988. 
|ohn  H.  Riley, 
Federal  Railroad  A  dministmtor. 

PART21»-{AMENDED1 

In  consideration  of  the  foregoing  FRA 
proposes  to  amend  Chapter  II,  Subtitie 
B,  of  Tide  49.  Code  of  Federal 
Regulations  as  follows: 

The  authority  citation  for  Part  219 
continues  to  read  as  follows: 

Authority:  Sees.  202  and  209.  Pub.  L  91-458. 
84  Stat.  971  and  975.  as  amended  (45  U.S.C 
431.  438)  and  49  CFR  1.49.  Subpart  C  also 
issued  under  sec.  208,  Pub.  L  91-458.  84  Stat 
974.  as  amended  (45  U.S.C.  437). 

1.  By  amending  Part  219  as  follows: 
a.  Amend  the  table  of  contents  to  add 
new  entries  as  follows: 


Subpart  G— Random  Drug  Testing  Pregraw 

219.601    Railroad  random  testing  programs. 
219.603    Positive  test  results:  consequences. 
219.605    Reports:  FRA  access  to  records: 
confidentiality. 

Subpart  H — Procedures  and  Safeguards  for 
Urine  Drug  Testing 

219.701  Railroad  programs. 

219.703  Drugs  tested. 

219.705  Review  by  MRO. 

219.707  Retest. 
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b-Ameod  S21(L9(a)b3rrevi8ii«   T 
paragraph  (aXl).  redcMgoaliBg 
paragraph  (aj(5]  as  {a}(7]  aad 
republishing  it,  and  by  adding  new 
paragraphs  (a)(5)  and  (aX6)  to  read  as 
follows: 
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S219.«    nesponiiMmylor) 

(aj  A  railroad  that — 

(1)  Having  actual  knowledge,  requves 
or  permits  an  employee  to  ^  or  remain 
on  duty  in  covered  service  wiiile  in 
violation  of  S  219.101  or  {219^02; 
***** 

(5)  Fails  to  adopt  or  puUidi,  or 
willfully  and  with  actual  knowledge 
fails  to  implement,  a  policy  required  by 
Subpart  G  of  this  part: 

(6)  Willfully  and  with  actual 
knowledge,  requires  an  employee  to 
submit  to  testing  under  a  prqgrara 
required  by  subpart  G  without 
observance  of  the  procedures  and 
safeguards  contained  in  subpart  G  or 
subpart  H  of  this  part;  or 

(7)  Fails  to  comply  with  ai^^llier 
requirement  of  this  part;  shall  be 
deemed  to  have  violated  this  part  and 
shall  be  subject  to  a  civil  penalty  as 
provided  fcir  in  Appendix  A. 

•        •        •        *        •  I 

c.  Revise  i  219.11ta]  to  lead  as 
follows: 


§219.11 

(a)  Any  employee  who  peiferras 
covered  service  for  a  railroad  on  or  after 
the  effective  date  of  the  relevant  subpart 
shall  be  deemed  to  have  consented  to 
testing  as  required  io  Subparts  C  D,  and 
G  of  this  part:  and  consent  is  implied  by 
the  performance  of  suda  service. 
*        •        *        •        • 

d.  Add  a  new  {219.102  to  read  as 
follows: 


$21«.102    PPoMbHtoneni 
cowtrote<  sebrtances. 

No  employee  who  performs  covered 
service  may  use  a  controlled  substaooe 
at  any  time,  whether  on  duty  or  off  duty, 
except  as  permitted  by  1 219.103  of  tins 
subpart. 

e.  Add  a  new  Subpart  G  to  read  as 
follows: 

Subpart  6— nandom  Testing         I 
S21S.601    RaHroiid  random  tMlii« 


(a)  Subaussion.  No  later  than  120  days 
after  the  effective  date  of  this  subpart, 
each  railroad  shall  submit  for  FiRA 
approval  a  random  testiog  program 
meeting  the  requirements  of  this 
subpart.  The  program  skaU  be  avbmitted 
to  the  Associate  Administrator  for 
Safety,  FRA.  If,  after  approval,  a 
railroad  desires  to  amend  the  random 


__  raff— I  implHiiwiindi 
sa^Mil  Ihe  BMlnMd  slnM  ffie -nMi  nA 
a  notice  of  andi  aanadflMnt  at  least  10 
days  prior  to  the  iateaiad  elietliie  dsfte 
nf  minh  nrtinn  i*!  iwaneiniiimmiwii  lii 
the  reqaireaeats  «f  this  seotioa  cr  any 
amepdment  to  the  pr ngnraa  nhall  not  be 
implemented  prior  to  npprevai 

(b)  Foam  ofppqgraim.  Samiam  tettukg 
programs  pi-qparedtfyeeciiraarond 
lawier  tfus  swbport  slwM  aeel  Ae 
ibUowiag  oiitetia: 

(1)  Sdeotioa  of  ooveied  enfloyees  ttte 
testily  dull  be  made  by  a  avtlMd  bued 
on  objective,  oeatral  criteria  which 
ensure  that  every  covered  eaaplayae  has 
an  equal  statistical  chmoe  of  faeiqg 
selei^ed  withia  a  aiporifind  tnc  frame 
The  method  aiay  aat  pewsit  sab^tivs 
factors  to  play  a  mie  in  selectiea.  Xa^  no 
employee  may  be  selected  as  the  resaH 
of  the  exercise  of  discretion  by  the 
railroad.  The  selection  method  shall  be 
capable  of  verification  -wtdi  respect  te 
the  randamness  off  the  selactiaa  piscess. 
and  any  recoidsBecaasarytodDcaawDt 
the  process  shaa  be  retaiaed  far  sat  lass 
than  one  year  from  the  date  ^poa  iririoh 
the  partiorfar  teats  arerecoa<actad. 

(2)  The  prograa  ahail  seisct  far  iBstiBg 
in  any  9ven  year  a  aotber  of  oovared 
rniplnyrwi  i  ipal  kt  (a  |wiii  iiiilapi  lulu 
detaaaaed  aot  to  exceed  X2S  peroeotl  of 
the  total  muaber  of  coverad  eaqdoyees 
empk»yed  by  the  raifroad  at  the 
beginning  of  Qmt  year.  A  cetkaatf  nay 
propose  or  FRA  aaay  re^aire.  after 
investifation  and  cwJtitioB,  a  higher 
level  of  testiqa. 

(3)  Notice  off  an  eH^leyee's  selectton 
shall  not  be  provided  until  the  day  of 
testiqg.  and  theB«4y  sudi  aotiae  as  is 
reasonably  neoeasary  to  ensure  tke 
employee's  pteaeaoe  at  the  time  aad 
place  set  for  testing  on  a  basts 
reasonably  conveaieat  to  the  eoiployee 
and  the  railroad. 

(4)  A  covered  employee  is  subject  to 
random  testing  under  this  snbpart  on 
any  day  that  the  employee  is  oa  daty. 
schedi^ed  for  daty.  or  is  leated  onder 
the  Hours  of  Seiviee  Act  and  safaiect  to 
caU. 

(5)  The  progran  ^aU  incfade  testiog 
procedures  and  safoguards.  and 
procedures  for  actioo  based  on  positiTe 
test  results.  oonsiskeDt  with  this  part 

(c)  Approval  The  Associate 
Admioistratar  notifies  tiie  milioed  in 
writing  whether  the  pn^naa  is 
approved  as  coasisteBt  with  the  criteria 
set  forth  in  this  subpart  If  the  Associate 
Administrator  determines  diat  tiie 
program  does  not  conform  to  Ihoee 
criteria,  the  Aaseciate  Adniaisliator 
informs  the  nolraad  ef  any  laatters 
preventing  approval  of  the  prapam. 
with  specific  explanatian  as  to  revisions 
that  are  necessary.  The  railroad  shall 


resubmit  its  psogrsiB  arith  the  leqidred 
revisieos  withiB  90  days  af  suc^  notioe. 
Failure  te  ssiabaM  ike  ptogMrn  arith  the 
■aeeesary  leviiiaBS  aril  be  ooBsiderBd  a 
falurs  to  iaqilsaMat  a  ppo^'ani  Older 
tlussabpart 

fd)  In^emcrrkiUon.  WitfaiB  00  days  of 
receipt  of  iQ>^<ovri  of  ito  testing  program 
trom  rltA.  tne  Tanfoad  sliaii  implement 
that  prograoL  A  raUfoad  rirnfl,  aader  die 
oaaaibofis  specnee  in  ubb  suDpart  and 
subpart  H.  reqwe  a  covered  eniplojree 
selected  tBrongn  the  random  testing 
program  to  cooperate  in  urine  testktg  to 
dLtuiiuine  tuuipluince  wiA  {  219.102. 


S2t9iM8    PosMlaitBat 


(a)  Medicoi  review.  A  result  of  a  test 
reqaired  ando*  this  sabpart  sbaH  be 
deemed  positive  oalyeftwtt  has  been 
(i)  praperly  coofinned  as  repaired  in 
Sabpart  H  of  this  part  and  fS)  reviewed 
by  a  MecBoal  Review  Officer  (KB(0)  to 
determine  if  it  is  evidence  ofprelribited 
drug  use  under  settion  219.102.  es 
provided  in  sabpart  H.  Noinfemation 
concendng  any  anoonfumed  screening 
test  indicatng  pieacnoe  of  an  anafyte 
shall  be  reported  or  edwTwise 
communicated  by  a  laboratory  to  any 
person  at  any  time,  lids  section 
enaoRSRes  piocedures  for 
adrahustrative  handling  by  the  railroad 
in  the  event  a  speoraen  provided  under 
this  subpart  is  reported  as  positive  by 
theMRO. 

fb)  Notification.  Within  the  period 
spedfied  in  \  219.70S(e)  of  this  part  the 
railroad  shall  notify  an  en^ployee  of  the 
results  of  any  test  diat  is  {i}  posidve.  by 
providing  a  copy  of  a  laboratory  report 
meetiiig  the  requirements  of  subpart  H 
or  (ii]  negative,  by  providing  a  written 
notice  issued  by  the  MRO. 

(c)  SuapensiiM.  If  the  railroad 
representative  detenniaes  that  there  Is 
reason  to  believe  that  an  employee  is  in 
violatioB  of  21iLlQ2,  as  evideooed  by  a 
posidve  test  result  the  railroad  aiay 
immediately  remove  the  employee  from 
covered  servue.  In  each  case,  the 
employee  shall  be  provided  ivith  the 
Deport  of  the  test  results  and  aotice  of 
the  basis  for  the  removal. 

^d)  Heariag  procedures.  Saa 
employee  testkig  poaHire  under  this 
section  elects  to  daira  the  right  of 
investigation  of  the  rule  charge  the 
follovnag  procedures  shall  a^^ 

(Ij  The  railroad  shall  provMle  written 
notice  to  the  fflaplnyw  of  the 
disciplinary  chaises  ^vwiqg  out  of  the 
test  and  an  oppottumty  for  hearing 
beiore  a  presiding  officer. 

(2)  Hie  hearing  dtaO  be  convened 
withm  the  period  spedfied  in  die 
applic^e  collective  bargaining 


agreement.  In  the  absence  of  an 
agreement  provision,  the  employee  may 
demand  that  the  hearing  be  convened 
within  ten  calendar  days  of  any 
suspension  arising  from  positive  testing 
results  or,  in  the  case  of  an  employee 
who  is  unavailable  due  to  injury,  illness 
or  other  sufficient  cause,  within  ten  days 
of  the  date  the  charged  employee 
becomes  available  for  hearing. 

(3)  A  proceeding  conforming  to  the 
requirements  of  an  applicable  collective 
bargaining  agreement  together  with  the 
provisions  for  adjustment  of  disputes 
under  section  3  of  the  Railway  Labor 
Act  shall  be  deemed  to  satisfy  the 
requirements  of  this  paragraph. 

9219.605    Reports;  FRA  sccess  to  records; 
conficlentiallty. 

(a)  Each  railroad  shall  retain  records 
of  each  test  conducted  under  this 
section  for  at  least  5  years  and  make 
them  available  to  FRA  for  review. 

[b)  No  record  of  tests  conducted  under 
this  section  or  information  drawn 
therefrom  shall  be  used  or  disseminated 
for  any  purpose  other  than  providing  for 
compliance  with  this  part  (and  carrier 
rules  consistent  herewith),  unless  with 
the  voluntary  written  consent  of  the 
employee.  Each  railroad  shall  institute 
procedures  to  guard  this  information 
against  inappropriate  disclosure. 

{c)  A  railroad  may  advise  another 
transportation  operator  to  which  an 
employee  has  applied  for  employment 
(or  with  which  an  employee  has 
obtained  employment)  in  a  safety- 
sensitive  position  of  the  nature  of  any 
disciplinary  action  that  grows  out  of  a 
positive  test  under  this  subpart 
Reasonable  effort  shall  be  made  to 
notify  the  employee  of  the  provision  of 
such  information,  and  the  employee 
shall  be  entitled  to  a  copy  of  any  writing 
describing  such  disciplinary  disposition 
or  positive  test  result. 

f.  Add  a  new  Subpart  H  to  read  as 
follows: 

Subpart  H— Procedures  and 
Silfaguards  for  Urine  Drug  Tasting 

S  219.701    RsHroad  programs. 

(a)  The  conduct  of  urine  drug  testing 
under  subparts  D,  F,  and  G  of  diis  part 
shall  be  governed  by  the  "Mandatory 
Guidelines  for  Federal  Workplace  Drug 
Testing  Programs."  53  FR 11970  (April 
11. 1988)  and  this  subpart.  Laboratories 
employed  for  these  purposes  must  be 
certified  by  the  Department  of  Health 
and  Human  Services  under  those 
guidelines.  Where  the  Guidelines  refer 
to  "Federal  agencies"  or  "the  agency," 
this  shall  mean  "the  railroad"  for 
purposes  of  this  regulation. 


(b)  Within  120  days  after  the  effective 
date  of  this  subpart  each  railroad  shall 
submit  for  approval  of  the  Associate 
Administrator  for  Safety  a  program  of 
procedures  and  safeguards  for  the 
conduct  of  urine  drug  testing  under  this 
subpart. 

(c)  Each  testing  program  shall  be 
effectively  published  to  all  subject 
employees,  who  shall  be  provided  actual 
notice  in  advance  of  being  required  to 
provide  any  specimen  that  they  are 
subject  to  testing  under  this  part,  a 
detailed  description  of  the 
circumstances  under  which  testing  may 
be  required,  and  at  least  summary 
information  regarding  the  procedures 
and  safeguards  contained  in  this 
subpart,  speciHcally  including  the  right 
of  an  employee  to  receive  a  copy  of  test 
results  on  any  specimen  provided  by  the 
employee. 

§219.703    Dnjos  tested. 

(a)  Urine  specimens  collected  under 
subparts  D,  F,  and  G  of  this  part  shall  be 
analyzed  only  for  the  presence  of 
designated  controlled  substances  and. 
as  necessary,  to  ascertain  the  degree  of 
concentration  of  the  urine  or  the 
presence  of  adulterants. 

(b)  Each  specimen  submitted  shall  be 
analyzed  for  marijuana,  cocaine,  PGP, 
opiates,  and  amphetamines,  as  provided 
in  the  HHS  Guidelines. 

(c)  A  railroad  may  request  approval  of 
the  Associate  Administrator  for  Safety 
to  test  for  additional  controlled 
substances  or  by  alternate  methods. 
Such-request  shall — 

(1)  Specify  the  proposed  methods  to 
be  employed,  the  proposed  detection 
limits,  and  the  reason(s)  why 
supplementary  or  alternative  testing  is 
deemed  appropriate; 

(2)  Provide  information  sufficient  to 
establish  the  reliability  of  the  screening 
technique  proposed  and  the  reliability, 
accuracy,  precision  and  speciRcity  of 
the  confirmatory  technique,  as 
applicable;  and 

(3)  Certify  that  the  laboratory  is 
currently  certified  by  the  Department  of 
Health  and  Human  Services  to  perform 
the  proposed  assays. 

S219.70S    Review  by  MRO. 

(a)  Test  results  reported  positive  by 
the  laboratory  as  provided  in  the  HHS 
Guidelines  shall  not  be  deemed  positive 
or  disseminated  to  any  person  (other 
than  to  the  employee  tested,  if  an 
interview  is  deemed  appropriate)  until 
they  are  reviewed  by  a  Medical  Review 
Officer  (MRO)  of  the  railroad. 

(b)  The  MRO  or  an  attorney  employed 
by  the  railroad  shall  also  review  the 
chain-of-custody  record  to  determine 
that  it  contains  no  material  variance 


from  the  requirements  of  the  railroad 
program  and  this  part  A  material 
variance  means  any  entry  or  omission 
that  could  reasonably  lead  to  an  error  in 
the  collection,  handling  or  testing  of  a 
covered  employee's  specimen.  If  a 
material  variance  is  detected  and  the 
MRO  deems  the  result  positive  after  the 
medical  review  contemplated  by  this 
paragraph,  then  the  result  shall 
nevertheless  be  reported  as  negative 
unless  adequate  and  valid 
supplementary  documentation  has  been 
obtained  to  remedy  any  variance  in  the 
chain-of-custody  record  for  the 
specimen. 

(c)  The  MRO  shall  complete  review  of 
test  results  within  not  more  than  10  days 
or  they  shall  be  declared  negative, 
unless  any  portion  of  the  delay  shall 
result  from  the  unwillingness  or  inability 
of  the  employee  to  appear  for  an 
interview  or  provide  documentation  of 
prescription  or  other  authorized  use  of 
medications.  If  the  employee  is 
responsible  for  such  delay,  the  10  day 
period  shall  be  extended  by  a  period 
equal  to  the  period  attributed  to  the 
employee's  delay. 

(d)  After  the  MRO  has  reviewed  the 
pertinent  information  and  the  laboratory 
assessment  is  verified  as  indicating 
presence  of  controlled  substances  under 
circumstances  indicating  non-medical 
use,  the  MRO  will  report  the  results  to  a 
designated  railroad  officer  for  action  in 
keeping  with  the  requirements  of  this 
part  The  employee  shall  be  provided  a 
copy  of  the  approved  test  results  within 
48  hours  of  delivery  to  the  railroad 
officer,  or  immediately  upon  the 
railroad's  taking  any  action  adverse  to 
the  employee,  whichever  first  occurs. 

(e)  Test  results  reported  as  negative 
by  the  laboratory  shall  also  be 
communicated  to  the  employee  through 
the  MRO.  The  MRO  shall  immediately 
transmit  the  negative  finding  to  the 
employee  (and.  as  the  railroad  may 
provide,  to  the  appropriate  railroad 
officer)  over  the  MRO's  signature. 

$219,707    Retest 

(a)  Specimens  that  yield  positive 
results  on  confirmation  shall  be  retained 
by  the  laboratory  in  properly  secured, 
long-term,  frozen  storage  for  at  least  365 
days.  Within  this  365-day  period,  the 
employee  or  his  representative,  the 
railroad,  or  the  FRA  may  request  that 
the  laboratory  retain  the  specimen  for 
an  additional  period.  If  the  laboratory 
does  not  receive  a  request  to  retain  the 
specimen  during  the  365-day  period,  the 
specimen  may  be  discarded. 

(b)  In  the  case  of  a  test  declared 
positive  by  the  MRO,  the  original 
specimen  shall  be  retested  at  the  written 
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request  of  the  anptoyce.  The  cn^inyeg 
may  spedfy  feteetiag  by  At  iii  ij^si 
laboratwy.  or  by  a  aeooad  laboratory 
designatCHJ  or  accepted  by  tbe  enployee 
that  is  certified  by  the  Oepartmeat  of 
Health  and  Hihmui  Services  to  jatfuiia 
the  relevant  conftrmatafy  lest 

(c)  If  die  employee  apecifiBS  retestiog 
by  a  second  laboratory,  tjie  oosiBal 


labonteiy  sfaafl  CoUow  approved  ckain- 
of-cu8tody  procedores  ID  IraiHiBiiini  « 
portion  of  Ibe  sample.  Unless  die  lest  by 
the  seooad  iaboratny  fails  to  iMBtfii» 
the  anaiyais  prorided  by  1km  first,  dw 
employee  shall  be  ttiapmwMe  for  all 
costs  associated  with  the  retest. 
(d)  Since  soaae  aiial3^ses  nay 
deteriorate  daiing  atwage,  detected 

Appendix  A.— ScHSXitE  of  Orm.  Penm.ties 


levels  of  the  drug  below  <he  detection 
bmits  estabfi^ed  in  ibte  }ff6 
Gaidefaies,  Int  equal  to  or  ^raater  than 
the  established  sensilivity  eif  tlie  aasay, 
AM,  «8  technically  Hppwipiiate.  be 
repotted  and  oonsidered  oorrdrorative 
of  ^  oii^nd  poaiAve  KSHits. 

f.  Anend  Appendfac  A  to  add  <he 
foUowigf: 
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Ssction 


VMaiion 


21».«01 


21S.S03 
219.605 


rt/^99  Id  ^nptanwrtl  mSi^ov  submit  ts  FRA  lof  approval  a  random  drag  teslinQ  fifogf90n  aial  calMiss  tho  reQuireniarai  af  Ihis 

to  iiaWaH  oenAct  o(  «8awNd  random  ttiq  *«BiV  ^  Mki|  «• 

or  ly  «a)eMiM  taitio  to  comply  4Mm  Sijapart  G  Moh  «« tMI  4 
Raquired  eraptoyae  to  pnvide  aanvles  in  relianoe  o*  Sukpait  G  iMban  m(  nquimd- 


stops  to  raQuire  ain^oyoo 


i.tno 

7^ 


iDsutowXBtouUiig  without  observance  of  procedures  and  safeguards  oontaiiwd  in  Subparts <> and >4 

topMMawaioe  ofpoaHva  tosinsutt  or  failure  to  prot^  opportunity  for  tieaiinf  tnaaing  procedural  retiuicemenis 

to  ooaip^  wiai  odier  Sabpart  ^  laquromont , 


xtno 

9SD 


2jsiao 

2.S00 
2.500 
2.000 

2.000 
1.290 


lor 

Iba 


>  Section  209  of  the  Federal  TMroad  Safely  Act  of  tWB  445  l.fSC  49B| 
•d  saMy  4«la.  lacillaieN.  oSsr  or  atandaid  issued  under  this  aito  a  ciMil 
S^SOa  as  IwiteeawMasaiiafele."  The  AriMMsaakx  reserves  It*  audrerty  to 

Each  day  of  viotaton  consiilijtas  a  anpsrate  offense.  Section  ZtSiOas  asM 

«f=Br  parpoeesqf  ifasscheaMto.  anMsnSonai  vioiatioR«  a  toUuw  to  ooraply  «i  aMob  Sw 
1  aw  iMiMbn.  KnaMlaasB  «<  tt«  NfuMians  is  presumed  by  taw.] 


(4)* 


of  Traaspoilatian  to  "include  in  or  aaaka  nyMmbls  48,  any 
Bf  *  *  *  in  «ichannant.Ttot  toss  Van  9290  nor  mora  Vian 

panSHy  of  S2.500  lor  a  laatotian  of  a^r  MqaiwnaM  atAMt  2». 

-""ability  appHcabte  to  am  aartoua  «e»asiww«i  <f  a^e  aart 
Itias  a(9ed  wMfly  and  with  actual  Imoatadge  of  the  faoto 


PART  217-1  AMENDED] 

1.  Tbe  an^ionly  citation  for  Part  Z!7 
contHiaes  to  read  as  fsHoars:         | 

AnOiotily:  Sees.  2(B  and  20a  64  Stat  971 
and  975  (45  VS.C.  CI  and  438).  and  sac. 
1.49(n]  of  the  regnhrtrons  tjf  the  Office  trf  Ae 
Secretary  of  TranapertaAMMi.  49  <31t  1.49(n). 

2.  Part  217  is  amended  by  ameadipg 
i  217.13  to  add  a  new  paragraph  {d^Sl 
as  follows: 


SX17.1S 

•  * 


(5)  Nvasber  and  reeotte  of  mrfon 
drag  teste  oanduotod  ander  Ae  •^(hority 
of  I  Zttan  of  this  title.  For  positive 
tests  indicate  the  aaaibM  fcr  eadi 
ooatrgtted  subatoace  by  Aag  9«ap,  and 
the  idUewing  infonnation  by  dr«tg  groap: 
number  and  tj^  of  <fiscip&aary  adfians 
takes,  ooaaber  of  eaaptoyees  lefemd  Sor 
abatement  or  rehabilitalian,  aaalberof 
emplayaes  refenred  for  abateaMnt/ 
rehabffitatian  cvalaated  as  leqairing 
rehabiHtatiaB,  nonber  of  eaHiloyeea 


exclusively,  nimiberof  eaaployees 


receiving  iapalieat  rehabilitatiaB. 
naaaber  «f  employees  laifiqg  to  ooaaplete 
abateauBt  aad  nehabilitatian.  aaaiber  of 
employees  twho  ooaqifeted  abateaMnt  or 
rehabiiitatioa  xieitenBiiied  after 
invest^gatiaD  to  have  been  inwelved  ia 
subsoqueat  alo^niydk^  disoiplinary 
offenses,  aad  number  af  fdHo«Mip  tests 
and  reaoks  by  drug  ywip.  Aiao  imfimite 
the  aaadMr  of  relaaab  to  oaoperate  in 
random  teatng. 

[FR  Doc  M-iaS23  Had  S^S-M;  2«l>  ^m] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Parts  383, 391,  and  392 
(FHWA  Docket  Na  MC-128] 

Blood  Alcohol  Concentration  Level  for 
Commercial  Motor  Vehicle  Drivers; 
Notice  of  Proposed  Rulemaking  i 
Public  Information  Forum 


land 


agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
and  public  information  forum. 

summary:  The  FHWA  is  requesting 
comments  on  proposed  revisions  to 
§§  383.5.  383.51.  391.15.  391.3.  and  392.5 
of  the  Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  that  respond  to 
the  Commercial  Motor  Vehicle  Safety 
Act  of  1986  (the  Act).  The  revisions 
would  define  0.04  percent  as  the  blood 
alcohol  concentration  (BAG)  level  a\  or 
above  which  a  commercial  motor 
vehicle  (CMV)  operator  would  be 
disqualified  from  operating  a  GMV 
under  section  12008  of  the  Act.  As  used 
in  this  document.  BAG  means  alcohol 
concentration  as  may  be  determined 
from  either  blood  or  breath  samples.  The 
proposal  would  also  require  GMV 
operators  with  any  measured  positive 
BAG  to  be  placed  out-of-service  for  a  24- 
hour  period  in  accordance  with  Section 
392.5  of  the  FMCSRs.  Sections  12009  and 
12011  of  the  Act  require  States  to  adopt 
similar  licensing  sanctions  for  GMV 
operators  to  avoid  a  withholding  of 
Federal-aid  highway  funds. 

The  proposal  is  based  on  comments 
received  to  an  advance  notice  of      | 
proposed  rulemaking  (ANPRM) 
published  in  the  Federal  Register  on 
March  23, 1987  (52  FR  9192).  and 
findings  of  a  study  by  the  National 
Academy  of  Sciences  (NAS),  1987, 
Special  Report  No.  216.  "Zero  Alcohol 
and  Other  Options:  Limits  for  Truck  and 
Bus  Drivers"  (the  NAS  Study). 
DATES:  Comments  must  be  received  on 
or  before  June  29, 1988.  Public  forums 
will  be  held  to  obtain  comments  on  this 
proposal.  Dates,  times,  and  locations  for 
the  forums  will  be  announced  in  a  future 
Federal  Register  notice. 
ADORSSS:  All  written  comments  must  be 
signed  and  should  refer  to  the  docket 
number  that  appears  at  the  top  of  this 
doc\mient  and  should  be  submitted 
(preferably  in  triphcate)  to  Room  4205. 
HCC-10.  400  Seventh  Street  SW.. 
Washington,  DC  20590.  All  conunents 
received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m.,  e.t..  Monday 
through  Friday,  except  legal  holidays. 


FOR  FURTHER  INFORMATION  CONTACn 

Mr.  John  G.  Viner,  Office  of  Safety  and 
Traffic  Operations,  Research  and 
Development,  (703)  285-2419,  Ms.  Jill  L. 
Hochman.  Office  of  Motor  Carriers, 
(202)  366-4001,  or  Mr.  Thomas  P.  Holian, 
Office  of  the  Chief  Counsel,  (202)  366- 
1350,  Federal  Highway  Administration. 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m.,  e.t.,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  On. 

October  27, 1986,  the  Commercial  Motor 
Vehicle  Safety  Act  of  1986  (the  Act) 
(Pub.  L  99-570.  Title  XII,  100  Stat.  3207. 
3207-170)  was  signed  into  law  by  the 
President.  This  supplementary 
information  section  contains: 
background  information  on  relevant 
provisions  of  the  Act  and  comments 
obtained  frt>m  the  ANPRM:  a  summary 
of  the  NAS  study;  and  a  discussion  of 
the  proposed  rule  and  its  relation  to 
current  out-of-service  requirements. 

Background 

Summary  of  the  BAC  Level  Provisions 
of  the  Act 

Section  12008(f)  of  the  Act  requires 
the  Secretary  of  Transportation 
(Secretary)  to  establish  the  BAG  level, 
not  to  exceed  0.10  percent,  at  or  above 
which  a  person  when  operating  a  CMV 
shall  be  deemed  to  be  driving  under  the 
influence  (DUI)  of  alcohol  and  subject  to 
the  licensing  sanctions  described  in  the 
Act  in  sectibn  12008  (discussed  below). 
Failure  to  issue  such  a  rule  by  October 
27, 1988,  will  result  in  this  level  being  set 
at  0.04  percent 

Under  section  12009(a)(3)  of  the  Act. 
each  State  must  adopt  and  enforce  laws 
consistent  with  the  Federal  requirement, 
and  consistent  with  any  out-of-service 
regulations  issued  by  the  Secretary 
under  section  12008(d)(1)  of  the  Act,  in 
order  to  avoid  having  Federal-aid 
highway  construction  funds  withheld. 

Also  under  section  12009,  States  must 
adopt  disqualification  provisions  for 
CMV  operators  described  in  the  Act. 
These  disqualification  provisions 
became  effective  on  July  1, 1987  (52  FR 
20574),  and  are  contained  in  $  383.51  of 
the  FMCSRs  (49  CFR  383.51). 
Disqualifications  under  the  Act  apply  to 
operators  of  "commercial  motor 
vehicles"  as  defined  in  the  Act  and 
occur  for  offenses  which  were 
committed  after  July  1, 1987.  Certain  of 
these  disqualifications,  or  licensing 
sanctions,  would  apply  to  CMV  drivers 
who  are  "deemed  to  be  under  the 
influence  of  alcohol." 

Section  12008  of  the  Act  provides  that 
CMV  operators  who  are  found  to  have 
committed  a  first  violation  of  driving  a 


CMV  under  the  influence  of  alcohol 
shall  be  disqualified  for  at  least  1  year. 
For  a  CMV  operator  carrying  hazardous 
materials,  this  disqualifTcation  shall  be 
for  at  least  3  years.  Any  CMV  operator 
found  to  have  committed  a  second  such 
offense  (at  any  time  without  regard  to  a 
time  limit  for  the  second  offense)  shall 
receive  a  lifetime  disqualification  or  a 
disqualification  for  a  period  of  not  less 
than  10  years,  as  may  be  prescribed  by 
the  Secretary.  "^ 

The  FHWA  recognizes  that  the  terms 
"deemed  to  be  under  the  influence"  and 
other  similar  phrases  are  accepted  terms 
of  art  in  State  statutes — particularly 
State  criminal  statutes — and,  as  such, 
have  important  related  criminal 
sanctions  and  penalties  for  all  drivers. 
Section  12009(b),  however,  provides  that 
a  State  may  satisfy  the  requirements  of 
section  12009,  in  part,  by  implementing  a 
conunercial  driver's  licensing  program 
which  includes  penalties  and 
disqualifications  for  CMV  drivers  that 
resiilt  in  license  suspensions, 
revocations,  or  cancellations.  In  other 
words,  the  Act  does  not  require  that  any 
other  State  sanctions,  particularly 
criminal  sanctions,  apply  to  CMV 
drivers  who  violate  the  BAC  levels 
established  by  this  rule.  The  FHWA 
believes  that  States  can  meet  the  intent 
of  the  Act  by  adopting  standards  which 
would  result  in  CMV  operators  being 
disqualified  from  driving  CMVs.  i.e., 
subject  to  administrative  sanctions, 
when  they  are  found  to  have  committed 
certain  offenses.  Therefore,  the  FHWA 
proposes  to  establish  a  series  of 
licensing  sanctions  related  to  driving  a 
CMV  while  impaired  by  alcohol  that 
would  be  separate  from  the 
administrative  and  criminal  penalties 
currently  embodied  in  State  law.  These 
administrative  sanctions  would  augment 
but  not  replace  those  criminal  sanctions. 

In  order  to  avoid  a  withholding  of 
Federal-aid  highway  funds  under 
section  12011  of  the  Act.  States  would 
be  required,  pursuant  to  section  12009  of 
the  Act.  to  adopt  the  BAC  level 
proposed  by  the  FHWA  for  purposes  of 
disqualifying  drivers  frt)m  operating 
CMVs  in  accordance  with  S  383.51  of  the 
FMCSRs  (52  FR  20574).  These  proposed 
adminisfrative  sanctions  are  not 
intended  to  supersede  or  preempt  the 
criminal  or  administrative  penalties 
which  a  State  may  invoke  at  established 
or  other  BAC  levels. 

Section  391.15  of  the  FMCSRs  also 
contains  disqualification  provisions  for 
drivers  of  motor  vehicles  engaged  in 
interstate  or  foreign  commerce  if  they 
are  convicted  of  certain  offenses. 
Interstate  drivers  of  motor  vehicles  with 
gross  vehicle  weight  ratings  of  10,001 


pounds  or  more  are  covered  by  S  391.15. 
The  disqualification  provisioiu  for 
drfvers  who  are  subject  to  fi  391.15  are 
administrative  sanctioos  which  augment 
currently  used  criminal  sanctions. 

The  requirement  in  the  Act  for  the 
Secretary  to  commence  rulemaking  to 
determine  the  appropriate  BAC  level  by 
October  27. 1987.  was  fuIfiUed  by 
publication  of  the  ANPRM  of  March  23. 
1987  (52  FR  9192).  Also  as  required  by 
the  Act,  the  FHWA  contracted  with  the 
NAS  to  conduct  a  study  of  the 
appropriateness  of  reducing  the  BAC 
level  at  or  above  which  a  person,  when 
operating  a  CMV,  is  deemed  to  be 
driving  w^ile  under  the  influence  of 
alcohol  from  0.10  to  OXH  percent.  The 
findings  of  the  NAS  study  and 
.comments  received  on  the  ANPRM  form 
the  basis  of  this  proposal  and  are 
discussed  in  the  following  sections. 

Comments  on  the  ANPRM 

The  ANPRM  solicited  comments  on 
the  appropriate  BAC  tevel  required  to  be 
established  under  the  Act  In  particular, 
detailed  information  and  supporting 
data  for  particular  positions  were  sought 
and  made  available  to  the  NAS  for  its 
study. 

A  total  of  31  responses  were  received. 
Of  these,  two  favored  retention  of  0.10 
percent  BAC  as  the  appropriate  level. 
Twenty-three  favored  a  lower  leveL 
including  six  who  supported  the  0.04 
level  specified  in  the  legislation  and  11 
favored  even  lower  levels.  The 
remaining  six  did  not  state  a  preference. 

Of  the  six  respondents  that  did  not 
state  a  preference  for  a  BAC  level  for 
the  purpose  of  this  Act,  two,  the  Arizona 
Department  of  Public  Safety  and  the 
International  Association  of  Chiefs  of 
Police,  favored  a  change  to  Section 
12008(f)  of  the  Act  These  two 
respondents  believed  that  setting  the 
BAG  level  at  0.04  percent  would  create 
an  apparent  double  standard  between 
CMV  drivers  and  other  drivers.  These 
respondents,  thus  favored  a  legislative 
change  to  permit  States  to  adopt 
administrative  regulations  which  would 
allow  them  to  {^ce  a  CMV  driver  out- 
of-service  with  any  measurable  BAC 
level.  Proposed  changes  to  the  Act  itself 
are  beyond  the  scope  of  this  rulemaking 
action. 

The  International  Brotherhood  of 
Teamsters  (IBT)  was  among  the  six  « 
respondents  that  did  not  state  a 
preference  for  a  BAC  level  The  IBT  vvas 
opposed,  however,  to  a  double  standard. 
The  IBT  noted  that  alcohol  related 
fatalities  are  a  larger  problem  on  a 
national  basis  among  other  drivers  than 
among  CMV  drivers.  It  noted  that  the 
Fatal  Accident  Reporting  System 
(PARS)  data  indicate  twice  as  many 


passenger  car  drivers  with  BAC  levels 
above  0.10  percent  are  involved  in  fatal 
accidents  as  all  heivy  track  fatal 
accidents  with  or  without  alcohol 
involvement  The  IBT  favored  the 
identification  of  an  appropriate  BAC 
level  at  which  a  driver  can  reasonably 
be  judged  to  be  driving  under  the 
influence,  and  which  can  be  reasonably 
and  fairly  enforced  and  applied  by 
Federal  regulation  to  all  drivers.  The 
authority  in  the  Act,  however,  is  limited 
to  operators  of  CMVs.  This  proposal 
does  not  therefore,  address  BAC  levels 
for  non-CMV  drivers. 

The  problem  of  CMV  drivers  called  to 
work  on  short  notice  is  a  concern  of  the 
IBT.  The  IBT  urged  that  the  FHWA 
incorporate  a  provision,  as  part  of  this 
regulation,  which  would  prohibit  an 
employer  from  dischaijing.  disciplining, 
or  discriminating  against  a  driver  who, 
when  called  for  dispatch,  informs  the 
employer  that  he/she  has  consumed 
alcohcri  reoendy  and  may  be  in  violation 
of  the  establislMed  BAC  level. 

Roadway  Express,  Inc..  was  also 
among  the  respondents  who  did  not 
state  a  preference  for  a  BAC  level 
Roadway  Express  stated  that  "Congress 
recognized  die  inherent  difficulty  in 
identifying  this  level  and  correctly 
sought  assistance  from  those  best  able 
to  provide  it — the  National  Academy  of 
Sciences."  Roadway  Express  called  for 
a  careful  evaluation  of  costs  and 
benefits  of  the  suggestion  to  lower  the 
BAG  level  to  0.04  percent  noting  that 
difficulties  exist  with  the  2-hour  call 
period  which  is  common  in  the  industry. 
They  noted  that  costs  are  involved  wiUi 
the  extension  of  the  call  period  to 
protect  drivers  who  report  consuming 
alcdiol  and  believe  that  some  drivers 
would  use  an  extended  call  period  to 
avoid  working  at  inconvenient  times. 
Roadway  Express  also  noted  that 
current  rules  and  practices  have  had 
good  results  in  deterring  driving  while 
impaired,  and  that  setting  a  Federal 
BAG  level  implies  that  levels  below  that 
are  acceptable,  a  situation  that  should 
not  in  its  view  be  encouraged. 

The  American  Trucking  Associations. 
Inc.  (ATA),  was  also  among  the 
respondents  who  did  not  state  a 
preference  for  a  BAC  level  It  stated  diat 
the  multiple  constraints  of  State  laws. 
Federal  regulations,  company  policy, 
and  the  manner  in  whidi  violations  can 
jeopardize  a  driver's  livelihood  have 
resulted  in  an  envirooment  in  whidi  the 
incidence  of  DUI  of  alcohol  for  CMV 
drivers  is  much  lower  than  the  rest  of 
the  driving  public  The  ATA  believes 
that  it  is  vitally  important  that  no  action 
be  taken  that  will  be  interpreted  by 
drivers  as  allowing  them  to  consume 


alcoholic  beverages,  as  long  as  their 
BAC  is  below  a  designated  level 

Of  the  seven  responses  received  from 
States,  five  expressed  concern  over 
enforcement  issues  relating  to  a  BAC 
level  less  than  aiO  percent  Responses 
included  comments  that  it  will  add 
further  confusion  to  a  burdensome 
problem,  will  create  an  apparent  double 
standard,  and  will  be  difficult  to  detect 
and  enforce.  However,  all  seven  States 
favored  a  tightening  of  Federal  BAC 
level  requirements  in  one  form  or 
another. 

Hie  Pennsylvania  DOT.  one  of  die 
two  respondents  that  favored  retention 
of  the  0.10  percent  level,  suggested 
extending  the  time  prior  to  driving  in 
whidi  alcohol  consumption  is  not 
permitted  from  4  to  8  hours.  Hie 
California  Highway  Patrol  favored 
placing  a  driver  out-of-service  for  a 
minimum  of  4  hours  on  evidence  of 
alcohol  consumption.  As  stated  eaiiier, 
die  Department  of  Public  Safety 
expressed  a  somewhat  similar  position. 
Tbie  Michigan  Department  of  State 
supports  a  level  below  0.10  percent 
based  on  sound  data  as  may  be 
developed  by  the  NAS  study.  The 
Hawaii  DOT  Motor  Vehicle  Safety 
Office  favored  a  level  of  0.04  percent  or 
lower.  The  Ohio  Department  of  Public 
Safety  took  die  position  that  any  amount 
of  alcohol  in  the  system  of  a  CMV  driver 
is  a  cause  for  concern.  The  Colorado 
Department  of  Health  favored  a  zero 
alcohol  policy  for  CMV  operators  at  the 
time  of  driving  as  it  believes  that  such  a 
position  would  avoid  creation  of 
confusion  in  what  they  perceive  is  an 
overburdened  judicial  system. 

Hie  Amalgamated  Transit  Union 
favored  no  reduction  in  legislated  BAC 
levels.  It  noted  that  bus  accident  rates 
are  low  and  stated  that  the  proposed 
OM  percent  BAC  level  is  neither 
scientifically  nor  statistically  justifiable. 

Safety  was  die  dominant  issue  for  the 
23  respondents  supporting  a  lower  BAC 
standard.  Comments  included:  a  need 
exists  to  demand  more  stringent 
requirements  of  CMV  drivers:  a  double 
standard  between  commercial  and  non- 
commercial drivers  is  acceptable  as  this 
was  the  intent  of  the  Act  because  there 
is  a  greater  potential  for  severe 
accidents  with  heavy  vehicles;  most 
deaths  in  accidents  with  these  vehicles 
are  suffered  by  other  road  users;  the 
Federal  Aviation  Administration  (FAA) 
and  the  Federal  Railroad  Administration 
(FRA)  have  adt^ted  0.04  percent 
standards;  and  scientific  evidence  of 
impairment  at  low  BAC  levels  exists. 
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The  NAS  Study 

Approach — ^This  study  was  conducted 
by  the  Committee  on  the  BeneHts  and 
Costs  of  Alternate  Federal  Blood 
Alcohol  Concentration  Standards  for 
Commercial  Vehicle  Operators.  The 
committee  was  established  by  the  NAS 
for  the  express  purposes  of  producing 
the  study  mandated  by  the  Act.  Time 
constraints  dictated  that  the  study  be 
largely  limited  to  a  critical  review  of 
existing  literature.  The  study  also 
included  available  findings  from  other 
research  studies  imderway,  analyses 
using  existing  accident  data  bases,  and 
consultations  with  other  professionals  in 
the  field.  As  part  of  the  internal  NAS 
review  of  the  draft  study  report,  a  peer 
review  was  conducted  using  experts 
outside  the  committee. 

Findings — Alcohol  impairment  related 
to  the  driving  task  has  been  studied 
through  three  different  techniques; 
laboratory  studies,  closed  course  driving 
studies,  and  accident  studies.  Hundreds 
of  laboratory  studies  have  examined  at 
least  one  facet  of  driver  related 
performance  at  one  or  more  BAC  levels. 
The  findings  of  such  studies  conducted 
at  low  BAC  levels  were  reviewed  by  the 
NAS  panel.  Response  to  an  emergency 
driving  situation  requires  the  ability  to 
see  the  situation  developing  (visual 
performance];  to  recognize  it  (cognitive 
performance);  to  decide  how  to  respond 
(cognitive  performance);  and  to 
physically  react  e.g.,  brake  or  steer 
(motor  response). 

Studies  of  visual  performance  have 
found  glare  response  is  degraded  at 
BAC  levels  as  low  as  0.01  percent  and 
focus  for  depth  perception  is  degraded 
at  the  0.04-0.05  percent  BAC  level.  In  the 
area  of  cognitive  performance,  a  study 
of  single  task  and  divided  attention 
tasks  at  BACs  of  0.06  and  0.09  percent 
found  performance  degradation  for  the 
divided  attention  tasks  but  not  for  single 
task  performance.  (In  the  driving 
situation,  steering  is  a  single  task  and 
steering  and  avoiding  crossing  traffic  is 
an  example  of  a  divided  attention  task.) 
A  divided  attention  study  conducted  at 
BAC  levels  of  0.015. 0.03, 0.045,  and  0.06 
percent  found  a  significant  increase  in 
errors  at  a  BAC  level  at  0.015  percent 
compared  to  a  zero  BAC  level,  and  that 
the  error  rate  increased  lineariy  widi  an 
increase  in  BAC  level.  Similar  results 
were  found  in  two  other  studies  with 
BAC  levels  ranging  from  0.23  to  0.089 
percent. 

A  motor  response  study  at  zero,  0.021, 
0.05a  and  0.073  percent  BAC  found 
improvement  in  simple  reaction  time 
with  positive  BAC;  however,  errors  in 
task  performance  were  significant  at  all 


positive  BAC  levels,  and  increased  with 
BAC. 

In  summary,  laboratory  studies  have 
shown  significant  degradation  in  the 
first  three  steps  at  low  BAC  levels,  while 
the  fourth  step,  reaction  time,  is 
unaffected  or  may  even  improve  slightly. 

A  dosed  course  driving  study  found 
degraded  performance  at  a  mean  test 
BAC  level  of  a036  to  0.037  percent.  (In 
this  study  more  pylons  were  hit,  greater 
stopping  distances  occiured,  and  there 
were  more  collisions  with  a  dummy 
suddenly  appearing  in  the  path  for 
drivers  at  these  BAC  levels  than  for 
drivers  with  zero  BAC.)  Emergency 
braking  and  steering  in  another  closed 
course  driving  study  were  found  to  be 
significantly  degraded  when  drivers 
were  in  a  hangover  condition,  i.e.,  zero 
BAC,  8  hours  after  obtaining  a  mean 
BAC  of  0.147  and  allowed  to  sleep. 

The  largest  and  perhaps  most  cited 
case-control  accident  study  of  alcohol 
impairment  is  the  Grand  Rapids  study 
discussed  in  the  NAS  report.  When  the 
data  from  these  5,985  crashes  are  sorted 
by  overall  drinking  habits,  the  risk  of 
crash  involvement  is  found  to  increase 
with  BAC  without  evidence  of  a 
threshold  effect  as  shown  in  Figure  3-3 
of  NAS  report.  That  is,  risk  increases  at 
any  positive  BAC  When  the  data  are 
not  controlled  (sorted)  by  general 
drinking  behavior  or  other  important 
variables  (age,  sex,  etc.),  the  picture  is 
not  so  clear.  In  any  case,  accident 
studies  still  show  a  rapid  increase  in 
responsibility  for  a  crash  at  a  BAC 
above  about  0.04  percent.  Also,  accident 
frequencies  increase  above  a  BAC  of 
about  0.08. 

The  NAS  study  noted  factors  affecting 
CMV  drivers  that  may  differ  fit)m  the 
general  driving  population.  Skilled 
drivers  may  be  less  affected  at  low  BAC 
levels  than  imskilled  drivers  in 
relatively  routine  driving  tasks. 
However,  even  skilled  drivers  show  a 
decrease  in  performance  under  the 
complex  demands  of  a  potential 
accident  situation.  Tnidc  driving  is  much 
more  demanding  than  car  driving  as 
indicated  by  such  factors  as:  more    - 
information  displays  (about  34  vs.  17  in 
a  car);  more  vehicle  controls  (about  52 
vs.  33);  greater  braking  distances 
required;  overturn  and  jackknife  risks 
not  present  in  car  driving;  and  certain 
heavy  vehicles  operate  close  to  the 
design  limits  of  the  highway.  Also, 
alcohol  as  a  central  nervous  system 
depressant  interacts  adversely  with 
driver  fatigue.  Most  CMV  drivers  work  a 
9  to  10  hour-day  and  crash  frequency 
tends  to  increase  after  about  7  hours  on 
the  road. 


In  summary,  the  NAS  study  concluded 
that,  at  any  BAC  above  zero,  most 
commercial  drivers  would  experience  a 
degradation  in  skill  that  would  increase 
the  risk  of  crash  involvement.  The  NAS 
study  further  estimated  that  each  year 
there  are  about  750  fatal  accidents,  7,700 
injury  accidents,  and  another  4.750 
property  damage  only  accidents 
involving  a  CMV  driver  with  a  positive 
BAC. 

Estimates  of  drivers  with  a  positive 
BAC  in  fatal  accidents  were:  all  drivers. 
45  percent;  all  CMV  drivers,  15  percent; 
all  heavy  truck  drivers,  14  percent;  all 
medium  truck  drivers.  24  percent;  and 
all  bus  drivers — limited  data  to  estimate, 
likely  to  be  much  lower  than  heavy 
truck  drivers.  (Only  20  percent  of  the 
victims  in  fatal  accidents  involving  a 
CMV  are  CMV  drivers.) 

The  NAS  study  noted  that  the  benefits 
of  a  BAC  standard  for  CMV  operators 
will  depend  on  the  BAC  level 
established  and  the  amount  of 
enforcement.  According  to  the  NAS 
study,  and  that  estimates  of  these 
benefits  require  extrapolating  from  a 
small  and  imperfect  data  base.  Two 
basic  enforcement  scenarios  and  three 
BAC  levels  (zero,  0.04,  and  0.10  percent) 
were  used  in  the  study's  cost-benefit 
evaluations.  In  these  scenarios,  ranges 
in  aimual  benefits  were  estimated  as 
follows: 

a.  FataUties  reduced  by  80  to  250  per 
year; 

b.  Injuries  reduced  by  1,100  to  3.300 
per  year  and  • 

c.  Property  damage  only  accidents 
reduced  by  700  to  2.200  per  year. 

Costs,  like  benefits,  will  vary  with 
BAC  level  selected  and  amount  of 
enforcement.  According  to  the  NAS 
study,  annual  costs  associated  with  the 
above  benefits  are  estimated  to  range 
frt>m  $27  million  to  $54  million.  All  BAC 
and  enforcement  level  combinations 
studied  showed  benefits  exceeding 
costs.  Larger  annual  reductions  in  lives 
lost  and  injury  and  property  damage 
accidents  avoided  were  associated  with 
setting  BAC  limits  at  the  lowest  (zero) 
level  and  greater  enforcement. 

In  the  area  of  enforcement  the  study 
noted  that  field  behavioral  sobriety  tests 
are  widely  used  in  establishing  a  reason 
to  beUeve  a  driver  had  been  drinking  in 
order  to  justify  further  investigation  of 
the  extent  of  any  impairment.  These 
tests,  however,  typically  do  not  detect 
instances  when  a  driver's  BAC  level  is 
lower  than  0.10  percent.  The  study  noted 
that  the  agency  may  be  able  to  use  its 
regulatory  authority  to  require  CMV 
drivers  to  submit  to  BAC  tests  in 
accident  or  field  check  point  stops. 


In  practice,  BAC  limits  enforced  are 
higher  than  those  specified  by  law. 
Average  BAC  at  arrest  is  0.16  percent 
although  most  States  have  a  0.10  percent 
limit 

Recommendations— T^'b 
recommendations  section  of  the  NAS 
study  is  reproduced  in  its  entirety  in 
Appendix  A.  Briefly,  the  NAS  study 
concludes  that  at  any  BAC  level  above 
zero,  most  commercial  drivers  would 
experience  a  degradation  in  skill  that 
would  increase  the  risk  of  crash 
involvement  The  majority  (three- 
fourths)  of  the  committee  recommended 
that  f>enalties  required  by  the  Act  be 
applied  to  violations  of  0.04  percent 
BAC.  The  majority  also  recommended 
reducing  the  BAC  limit  for  commercial 
driver  to  zero,  but  with  a  lesser  penalty 
(license  revocation  for  24  hours  to  30 
days)  for  violations  below  0.04  percent 
Aminority  (one-fourth)  of  the  conunittee 
recommended  that  existing  State  per  se 
limits  (perhaps  reduced  to  0.08  percent 
BAC)  are  appropriate  when  the 
penalties  associated  widi  violation  are 
those  mandated  by  the  Act 

The  complete  report  "Zero  Alcohol 
and  Other  Options— Limits  for  Truck 
and  Bus  Drivers,"  Transportation 
Research  Board  Special  Report  216, 
19B7,  may  be  purchased  from  the 
Transportation  Research  Board.  2101 
Constitution  Avenue  NW..  Washingtpn, 
DC  20418.  There  is  a  $20.00  fee  for  this 
report.  A  copy  of  the  complete  report  is 
available  for  examination  in  the  docket 

Discussion  of  Proposed  Rule 

Based  on  both  the  findings  and 
evidence  presented  in  the  NAS  report 
and  the  comments  received  in  response 
to  the  ANPRM,  the  FHWA  proposes  to 
amend  Parts  383,  391.  and  392  of  the 
FMCSRs.  The  proposed  rule  would  also 
establish  0.04  percent  or  above  as  the 
level  of  BAC  at  which  a  CMV  operator 
would  be  deemed  impaired  by  alcohol 
and  subject  to  disqualification.  The 
proposed  rule  would  also  establish  0.10 
percent  BAC,  or  such  lesser  amount  as 
established  by  a  State,  as  the  level  a 
commercial  driver  is  "under  the 
influence"  of  alcohol  and  subject  to 
State  sanction  for  such  a  violation. 

The  proposed  changes  te  Parts  383 
and  391  also  include  a  definition  of 
"conviction."  On  June  1, 1987,  the 
FHWA  published  a  final  rule 
implementing  the  Act  in  part  (52  FR 
20574).  This  final  rule  defined 
"conviction"  to  mean: 

*  *  *  the  final  judgment  on  a  verdict  [or] 
finding  of  guilty,  a  plea  of  guilty,  or  a 
forfeiture  of  bond  or  collateral  upon  a  charge 
of  a  disqualifying  offense,  as  a  result  of 
proceedings  upon  any  violation  of  the 
requirements  in  this  part  or  an  implied 
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admission  of  guilt  in  States  with  implied 
consent  laws. 
(52  FR  at  20587), 

The  term  "conviction"  is  used  in 
§  383.51  pertaining  to  the 
disqualification  of  drivers.  Drivers  who 
are  convicted  of  certain  criminal 
offenses  will  be  disqualified  from 
driving  a  CMV.  Similarly,  9  391.15  of  the 
FMCSRs  provides  that  convictions  for 
certain  offenses  will  result  in 
disqualification.  Part  391,  however,  does 
not  include  a  definition  of  conviction.  In 
the  past,  the  FHWA  has  looked  to  State 
laws  to  determine  whether  a  person  was 
"convicted"  of  an  offense,  thus 
triggering  a  disqualification.  Because  of 
the  stringent  penalties  contained  in  the 
1986  Act  the  FHWA  determined  that  it 
would  be  necessary  to  ensure  that 
interstate  drivers  be  treated  equitably. 
Thus,  the  FHWA  decided  to  develop  a 
uniform  definition  of  "conviction"  for 
purposes  of  the  Federal  disqualification 
provisions.  The  agency  also  believes 
that  a  uniform  definition  will  promote 
the  purposes  of  the  Act  i.e.,  to  remove 
unsafe  commercial  drivers  horn  the 
road. 

The  responses  received  by  the  FHWA 
to  the  series  of  questions  raised  about 
the  definition  of  "conviction"  in  the  June 
1, 1987,  final  rule  clearly  indicated 
support  for  the  definition  of  conviction 
used  in  the  Uniform  Vehicle  Code  and 
Model  Traffic  Ordinance  (UVq.  Thirty- 
five  States  already  use  definitions  which 
closely  follow  the  UVC.  Of  these  thirty- 
five,  almost  all  include  forfeiture  of 
bond  or  collateral  and  certain 
administrative  findings,  and  thirteen 
include  pleas  of  "no  contest" 

Accoridingly,  the  FHWA  now 
proposes  to  amend  the  definition  of 
"conviction"  in  49  CFR  383.5  and  to 
define  "conviction"  in  49  CFR  391.3.  The 
proposed  definition  is  based,  in  part  on 
the  comments  received  in  response  to 
the  June  1, 1987.  final  rule  and  is  drawn 
&t)m  the  UVC.  The  proposed  definition 
includes  pleas  of  nolo  contendere  and 
would  also  include  an  administrative 
finding  by  the  State  that  a  violation  was 
committed. 

Finally,  the  proposed  change  to  Part 
392  would  result  in  any  measured 
positive  BAC  of  an  in-service  driver 
being  considered  as  a  violation  of  the 
prohibition  on  alcohol  impairment 
within  4  hours  of  going  on-duty. 

BAC  Levels  for  Driving  Under  the 
Influence 

The  FHWA  believes  that  the  NAS 
report  presents  convincing  evidence  that 
significant  driving  impairment  occurs  at 
BAC  levels  below  0.10  percent  the 
standard  found  in  most  State  laws.  The 
findings  from  three  research  approaches 


of  alcohol  impairment  laboratory 
studies,  closed  course  driving  studies, 
and  accident  studies  are  consistent  both 
within  the  general  research  approach 
type,  and  between  research  approach 
types  in  support  of  this  conclusion. 

As  outlined  in  the  NAS  report  truck 
driving  is  much  more  demanding  than 
car  driving.  Fatigue  is  a  significant 
factor  in  truck  accidents  and  alcohol 
interacts  adversely  with  fatigue.  Thus, 
the  FHWA  is  proposing  that  0.04  percent 
BAC  be  set  as  the  BAC  level  at  which  a 
person  when  operating  a  CMV  shall  be 
subject  to  the  disqualification  provisions 
of  Parts  383%nd  391. 

The  FHWA  believes  that  in  enacting 
the  Commercial  Motor  Vehicle  Safety 
Act  of  1986,  the  Congress  intended  the 
FHWA  and  the  States  to  work  together 
to  remove  unsafe  operators  of  CMVs 
from  the  road.  In  specifically  enacting 
sections  12008, 12009,  and  12011,  the 
FHWA  believes  that  the  Congress 
intended  that  the  FHWA  and  the  States 
take  actions  necessary  to  remove 
operators  of  CMVs  from  the  road  when 
those  operators  drink  and  drive.  The 
FHWA  views  the  disqualification 
provisions  of  the  Act  as  supplementing 
existing  State  drunk  driving  laws  and 
programs,  and  as  being  targeted  to  a 
specific  group  of  regulated  drivers  who 
pose  an  extraordinary  risk  to  public 
safety  by  reason  of  sizes  of  the  vehicles 
they  drive,  the  natiu^  of  the  cargos  they 
fransport  and  the  typical  mileage  they 
drive  in  any  given  period  of  time.  To 
comply  with  the  Act,  the  FHWA  expects 
States  to  adopt  laws  and/or  regulations 
necessary  to  disqualify  CMV  drivers 
from  operating  CMVs  when  they  have 
been  found  to  have  operated  CMVs  at  a 
BAC  level  in  excess  of  the  level 
established  by  this  rulemaking  action.  ^ 
The  FHWA  views  this  as  the  minimum 
State  action  necessary  to  avoid  the  loss 
of  Federal-aid  highway  funds.  The 
FHWA  does  not  intend  to  require  the 
States  to  impose  additional  sanctions 
against  CMV  drivers  with  such  BAC 
levels;  nor  does  not  FHWA  intend  to 
preclude  the  States  from  going  beyond 
these  minimum  requirements. 

The  FHWA  envisions  its  current 
proposal  as  establishing  three 
progressively  more  stringent  penalties  to 
address  drunk  driving  by  CMV 
operators.  The  first  step  would  place  a 
CMV  operator  immediately  out-of- 
service  for  24  hours,  if  found  to  have  a 
measurable  positive  BAC  level,  even 
below  0.04  percent.  The  FHWA  is 
proposing  to  revise  49  CFR  392.5 
accordingly.  The  second  step  would  be 
to  impose  the  disqualifications  set  forth 
in  section  12008  on  those  drivers  found 
to  have  operated  a  CMV  with  a  BAC 
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level  at  or  above  OJA  percent  The  third 
step  would  be  to  impose  a 
disqualification  in  accordance  with 
section  12008  coupled  with  any  other 
State  penalty  required  by  State  law  (e.g., 
mandatory  imprisonment,  nnes, 
rehabilitation  programs,  etc.]  for  those 
CMV  operators  found  to  have  operated 
a  CMV  with  a  BAC  level  at  or  above  the 
level  adopted  by  the  State  to  define 
operating  a  motor  vehicle  "under  the 
influence  of  alcohol"  by  any  driver  in 
the  State  (this  level  is  aiO  percent  BAC 
in  most  States).  , 

The  FHWA  recognizes  that        I 
disqualifications  for  driver]  with  law 
BAC  levels  would  not  occur  unless 
States  adopt  the  (UM  percent  BAC 
standard  for  CMV  operators.  For  drivers 
subject  to  Part  383  and  its 
disqualifications,  the  States  would  need 
to  adopt  the  OXM  percent  standard  to 
avoid  a  loss  of  Federal-aid  highway 
funds  be^nning  in  FY  1984. 

Out-cfService  Violations 

The  NAS  panel  and  several 
respondents  to  the  ANPRM  were   ' 
concerned  that  no  action  be  taken  that 
could  be  interpreted  as  in^lying  that  it 
is  acceptable  to  operate  a  CMV  with 
some  alcohol  in  the  operator's  system. 
These  groups  recommended  that  a  zero 
BAC  standard  %vith  some  out-of-service 
sanctions  be  established  to  address  this 
concern.  A  majority  of  the  NAS 
suggested  that  the  penalty  for  a  positive 
BAC  below  0.04  percent  be  24  hours  to 
30  days  license  revocation  for  the  first 
offense  and  30  days  to  1  year  for  seofHid 
and  subsequent  offenses.  By  qmtrast. 
the  California  Highway  Patrol  believes 
that  there  should  be  a  penalty  on 
evidence  of  alcohol  consumption,  but 
the  penalty  should  be  a  minimum  of  4 
hours  out-of-service. 

Motor  vehicle  operators  subject  to  the 
current  S  392.5  of  the  FMCSRs  are 
prohibited  firom  consuming  an 
intoxicating  beverage  or  being  under  the 
influence  of  alcohol  within  4  hours  of 
going  on  duty  or  operating  or  having 
physical  control  of  a  motor  vehicle.  As 
shown  in  Figure  3-1  of  the  NAS  report 
(page  42),  alcohol  is  metabolized  in  the 
body  at  a  rate  of  about  0.015  percent 
BAC  per  hour.  In  4  hours,  dierefore, 
approximately  006  percent  BAC  would 
be  metabolized  by  die  average  person. 
Consequently,  a  BAC  level  of  0.06 
percent,  or  lower,  4  hours  before  going 
on  duty  would,  in  effect,  result  in  a  zero 
BAC  level  by  the  time  the  average  driver 
goes  on  duty. 

Thus,  the  FHWA  proposes  to  amend 
Part  392  to  clarify  these  rules  based  on 
the  proposed  selection  of  0.04  pereent 
BAC  for  the  sanctions  of  the  Act  aad 
available  information  on  alorfrol 


metabolism  rates.  Any  CMV  driver  with 
a  measured  positive  BAC  level  while 
he/she  is  in-service  would  be  subject  to 
the  24-hour  oot-of-service  sanctioo. 

In  summary,  the  FHWA  proposes  to 
amend  Parts  383,  301,  and  382  to 
establish  a  set  of  sanctions  for  operators 
of  CMVs  found  to  be  driving  commercial 
motor  vehicles  while  at  positive  BAC 
levels  as  follows: 

(1)  Any  measured  positive  BAC 
level — immediate  24  hour  out-of-service 
sanction; 

(2)  At  or  above  0.04  peroent  BAC— the 
disqualification  sanctions  of  the  Act: 
and 

(3)  At  or  above  ai09  percent  BAC  or 
any  lesser  level  set  by  State  law  for 
"driving  under  the  influence"— existing 
State  sanctions. 

The  BAC  levels  of  drivers  of  CMVs 
are  generally  determined  by  tests 
administered  by  the  police  ofiEicers  or 
other  law  enforcement  agents  during 
lawful  stops  and  investigations  on  the 
highways.  Nothing  contained  in  the 
proposed  rule  or  in  the  discussion  is 
intended  to  alter  in  any  way  the 
conditions  under  which  hi^way  stops 
and  investigations  are  currently 
authorized,  the  method  by  which  tests 
are  administered  or  the  frequency  of 
such  testing. 

State  Compliance 

Three  levels  of  penalties  would  be 
estabbshed  by  this  proposal  for  CMV 
operators  who  drink  and  drive.  States 
would  need  to  adopt  and  implement 
these  penalties  or  face  a  loss  of  Federal- 
aid  highway  funds.  The  first  level  would 
require  that  any  CMV  operator  with  a 
positive  level  of  alcohol  concentration 
be  placed  out-of-service  for  24  hours. 
This  penalty  would  be  consistent  with 
section  12009  (a](21)  of  the  Act  and  the 
full  NAS  committee  recommendation 
that  any  alcohol  consumption  on  the  job 
is  inappropriate  for  CMV  operators  and 
incompatible  with  safety.  "The  second 
level,  which  would  trigger  the 
disqualification  sanctions  of  the  Act 
when  a  CMV  driver  has  an  alcohol 
concentration  of  0.04  or  hi^er,  results 
from  the  requirements  of  sections  12009 
(a)(15)  and  (10)  as  they  pertain  to 
penalties  for  drinking  and  operating  a 
CMV.  This  penalty  would  reflect  the 
recommendation  of  the  majority  of  the 
NAS  committee.  The  third  level  would 
trigger  existing  State  penalties  for 
convictions  for  driving  while  under  the 
influence  that  result  bom  current  State 
laws  as  well  as  the  disqualification 
sanctions.  This  penalty  relates  to  the 
requirements  of  sections  12008(f)  and 
12009(a)(3). 

All  States  have  illegal  per  se  laws 
have  writh  BAC  limits  of  0.10  percent  or 


lower,  except  for  one.  This  State, 
however,  has  a  presomptive  law  witfa  a 
BAC  level  of  am  TtM  FHWA's 
assessment  therefore,  is  that  States 
would  substantially  comply  with  the  Act 
if  they  have  adopted  the  0.04  percent 
threshold  for  disqualificatian.  bdA  if 
they  have  either  per  se  or  presumptive 
BAC  limits  of  aiO  percent  or  lower.  The 
FHWA  requests  comment  on  wfaedier 
States  would  be  in  substantial 
compliance  with  the  Act  based  on  their 
adoption  and  implementaticm  of  the 
penalties  as  described  above. 

Other  Issues 

A  mincmty  of  the  NAS  coaunittee 
members  beheves  that  »««Hng  State  per 
se  limits  (perhaps  reduced  to  OM  BAC) 
are  appropriate  vriien  the  penalties 
associated  with  vidatioos  are  those 
mandated  by  the  Act  Two  reasons  were 
stated  for  this  minority  position:  the  ' 
severity  of  the  penalties  mandated  by 
the  Act,  and  perceived  problems 
enforcing  lower  BAC  standards, 
including  possible  challenges  under  the 
Fourth  Amendment  to  the  United  States 
Constitution  (Le.,  prohibition  against 
unreasonable  searches  and  seizures)  or 
under  State  law. 

The  FHWA  believes  that  the 
convincing  evidence  presented  in  the 
NAS  report  that  significant  driving 
impairment  occurs  at  low  BAC  levels, 
including  the  OM  percent  level 
recommended  in  tfiat  report  coupled 
with  the  serious  risks  posed  to  public 
safety  by  drivers  whose  abilities  to 
control  CMVs  are  impaired  by  alcohol 
use,  warrant  the  imposition  of  these 
severe  sanctions.  The  FHWA  believes 
that  most  drivers  faced  with  die 
possibiUty  of  disqualification  will  avoid 
it  by  complying  with  the  law.  The 
FHWA  further  believes  that  those  who 
cannot  or  will  not  comply  with  the  law 
should  be  removed  from  the  road  so  as 
to  eliminate  the  public  safety  risk  they 
present 

The  FHWA  recognizes  the 
seriousness  of  the  legal  issues,  induding 
possible  constitntionai  issues,  raised  by 
those  concerned  widi  enforcement  of 
low  BAC  standards.  The  FHWA 
proposes  to  rely  primarily  on  the  States 
to  oiforce  the  disqualification 
requirements  for  drivers  with  the  BAC 
levels  specified  by  this  action.  In 
accordancr  with  the  President's 
Executive  Order  on  Federalism  (E.O. 
12612,  October  26. 1987).  die  FHWA 
believes  that  it  should  allow  States  the 
maximum  administrative  discretion 
possible  to  achieve  the  objectives  of  the 
Act.  The  FHWA  encourages  the  States 
to  develop  their  own  policies  to  achieve 
these  objectives. 


The  FHWA  believes  diat  die  evidence 
of  die  NAS  study  justifies  these 
proposals  as  cost-effective,  appropriate 
safety  measures  in  the  public  interest. 
The  FHWA  proposal  would  result  in  a 
more  stringent  standard  for  CMV 
drivers  than  other  motor  vehicle 
operators.  However,  improving  safety  is 
the  purpose  of  the  Act  and  the  FHWA 
beheves  that  Congress  intended  that  a 
sb^cter  standard  for  CMV  drivers  be 
applied  if  justified  by  an  evaluation  of 
related  costs  and  benefits.  The  0.04 
percent  BAC  standeird  recommended  by 
NAS  and  included  in  die  FHWA 
proposal  for  purposes  of  disqualification 
would  also  treat  CMV  operators  in  a 
way  which  is  comparable  to  the  way 
that  aviation,  commercial  maritime,  and 
railroad  operators  are  treated  with 
respect  to  driving  under  the  influence  of 
alcohol.  Federal  rules  currendy  establish 
a  0.04  percentge  BAC  level  as  defining 
"under  the  influence"  for  railroad 
employees  (49  CFR  219.101),  any  crew 
member  on  a  civil  aircraft  (14  CFR 
91.11),  and  any  commercial  vessel 
operator  (49  CFR  95.020). 

The  FHWA  believes  diat  such  a 
standard  can  be  reasonably  and  fairly 
enforced.  Devices  to  measure  BAC  are 
currendy  required  to  satisfy  standards 
for  precision  and  accuracy  at  zero,  0.05, 
0.10,  and  0.15  percents  BAC  {Federal 
Register  December  14, 1984  (49  FR 
48854)). 

Concern  was  expressed  by  the  IBT  on 
issues  relating  to  drivers  called  to  work 
on  short  notice.  The  DBT  urged  that 
motor  carriers  be  prohibited  from 
penalizing  drivers  who  inform  their 
employers  that  the  have  recendy 
consumed  alcohol  and  may  be  in 
violation  of  BAC  requirements. 
Roadway  Express  noted  costs 
associated  with  some  drivers  using  an 
extended  call  period  to  avoid  working  at 
inconvenient  times.  The  FHWA  believes 
that  .such  issues  are  best  handled  by 
management-labor  negotiations  and  that 
the  time  required  for  the  States  to  adopt 
needed  revisions  in  their  laws  will 
provide  an  opportunity  for  such 
negotiations. 

A  majority  of  the  NAS  proposed  that 
second  violations  in  a  BAC  range  from 
any  measured  positive  BAC  to  0.04 
percent  be  met  with  some  intermediate 
level  sanction.  Drivers  subject  to  Part 
392  are  currently  required  to  report  out- 
of-service  sanctions  to  the  licensing 
State  and  employer  (49  CFR  392.5(d)). 
Some  States  currendy  place  these 
violations  on  their  records.  Private 
enforcement  of  such  repeat  violations  is 
another  option.  The  FHWA  is  requesting 
comments  on  whether  some 
intermediate  level  sanctions  for  second 


offenses  below  0.04  percent  BAC  are 
appropriate. 

The  NAS  panel  recommended  that 
drivers  detected  with  positive  BACs  less 
than  0.04  percent  be  referred  to  a 
competent  authority  to  determine 
whether  they  have  an  alcohol  problem 
and,  if  so.  be  referred  for  treatment.  The 
FHWA  supports  voluntary  rehabilitation 
programs.  However,  the  FHWA  beUeves 
that  it  would  be  inappropriate  to 
mandate  such  referrals  in  this  Federal 
regulation. 

^s  noted  in  the  NAS  study 
recommendations.  States  would  be 
required  to  adopt  the  Federal  BAC 
standard  of  0.04  percent  as  the  level  at 
which  CMV  drivers  would  be  subject  to 
the  mandated  disqualifications  to  avoid 
a  loss  of  Federal-aid  highway  funds.  To 
implement  this  standard,  some  States 
may  need  to  repeal  or  at  least  amend 
(i.e.,  to  exempt  CMV  drivers  from)  that 
section  of  their  presumptive  laws  under 
which  a  person  testing  below  0.05 
percent  BAC  is  presumed  not  to  be 
under  the  influence  of  alcohol.  The 
FHWA  is  seeking  to  determine  if 
practical  alternatives  exist  to  such 
requirements. 

Questions 

In  conjunction  with  the  proposed 
rulemaking  actions,  comments  are 
requested  on  the  following  questions: 

(1)  Are  some  intermediate  Federal 
sanctions  for  second  offenses  below  0.04 
percent  BAC  appropriate? 

(2)  What  are  the  practical  alternatives 
to  the  repeal  or  amendment  with  respect 
to  CMV  drivers  of  those  sections  of 
State  laws  under  which  persons  testing 
below  0.05  percent  BAC  are  presumed 
not  to  be  under  the  influence  of  alcohol? 

(3)  As  discussed  earlier,  a  minority  of 
the  NAS  panel  members  believes  that 
the  current  State  BAC  limits  (generally 
0.10  percent)  are  appropriate  for 
commercial  drivers  given  the  severity  of 
the  sanctions  mandated  in  the  Act. 
Some  States  and  industry 
representatives  have  expressed  the 
concern  that  the  severity  of  these 
sanctions  could  serve  to  inhibit  either 
enforcement  of  the  standard  or 
convictions  based  on  the  standard. 
Therefore,  the  FHWA  is  interested  in 
whether  there  are  ways  to  resolve  these 
concerns.  One  alternative  may  be  to 
create  a  set  of  sanctions  with  lesser 
penalities  than  the  FHWA  proposal  for 
first-time  violators.  Under  such  an 
alternative,  drivers  with  a  first  or 
subsequent  violation  consisting  of  a 
positive  BAC  level  less  than  0.04  percent 
would  be  placed  out-of-service  for  24 
hours.  The  first-time  violator  who  has  a 
BAC  level  while  on-duty  at  an 
"intermediate  level"  of  between  0.04 


percent  and  0.10  percent  would  be 
disqualified  from  operating  a  CMV  for  a 
period  less  than  1  year.  For  example,  120 
days,  which  is  the  current  sanction  for  - 
three  serious  traffic  violations  in  a  3- 
year  period  (49  CFR  383.51(c)(3)(ii)) 
could  be  used  as  the  disqualification 
period.  The  first-time  violator  with  a 
BAC  level  of  0.10  percent  or  more,  while 
on-duty  would  be  subject  to  the  1-year 
or  3-year  sanctions  of  the  Act.  Drivers 
with  subsequent  violations  with  BAC 
levels  at  or  above  0.04  percent  would  be 
subject  to  Ufetime  disqualification  as 
included  in  the  Act.  The  FHWA  solicits 
comments  on  ways,  such  as  the  example 
discussed  above,  which  might  resolve 
the  enforcement  and  conviction 
concerns.  Also,  the  FHWA  is  interested 
in  the  details  of  such  alternatives, 
including  what  the  appropriate  sanction 
imposed  would  be  for  the  "intermediate 
level"  violations  and  whether  or  not 
drivers  carrying  hazardous  materials 
should  be  subject  to  more  severe 
sanctions  for  violations  at  BAC  levels  of  ^ 
less  than  0.10  percent. 

Regulatory  Impact 

The  FHWA  has  determined  that  diis 
action  does  not  constitute  a  major  rule 
under  Executive  Order  12201.  Tlie 
proposed  rule  is  not  expected  to  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  lead  to  a  major 
increase  in  costs  or  prices,  or  have 
significant  adverse  effects  on  the  United 
States  economy.  However,  because  of 
the  pubhc  interest  in  the  issue  of  CMV 
safety  and  alcohol  use  and  the  expected 
benefit  in  transportation  safety,  this 
proposed  rule  is  considered  significant 
under  the  regulatory  poUcies  and 
procedures  of  the  DOT.  For  this  reason, 
and  pursuant  to  Executive  Order  12498, 
this  rulemaking  action  has  been 
included  on  the  Regulatory  Program  for 
significant  rulemaking  actions. 

The  economic  impacts  of  this 
rulemaking  that  will  occur  are  primarily 
mandated  by  the  statutory  provisions 
themselves.  The  FHWA  has  prepared  an 
overall  regulatory  evaluation  for  the 
various  motor  vehicle  rulemaking 
actions  that  will  be  issued  to  implement 
the  Act.  This  evaluation,  which 
addresses  some  of  the  provisions 
contained  in  the  final  rule  issued  on  June 
1, 1987  (52  FR  20574],  and  die  proposed 
testing  and  licensing  standards 
published  on  December  11, 196>  (52  FR 
47326),  is  in  the  public  docket  and 
available  for  inspection  in  the 
Headquarters  office  of  die  FHWA.  400 
Sevendi  Street  SW.,  Washington,  DC 
20590,  Room  4205.  Specific  impacts 
associated  with  this  NPRM  were 
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analynd  in  the  NAS  ttudjr  and  aie 
summarized  below. 

The  NAS  study  examined  the  costs 
and  benefits  of  a  scenario  wfaicfa 
involved  increased  enforcement  at  three 
BAG  levels.  aiO,  (MM.  and  zero  percent 
In  this  enforcement  scenario  passive 
sensors  and/or  portable  breath  testers 
were  assumed  to  be  used.  Using  $1 
million  as  the  value  of  a  Ufe.  the 
specified  minimum  value  for  DOT 
regulatory  purposes,  the  NAS  study 
found  the  benefit  to  cost  ratio  for  the 
aiO  percent  BAG  option  to  be  6.6.  For 
both  the  OM  percent  and  zwo  BAG 
optioro  the  benefit  cost  ratio  was  found 
to  be  6.7. 

Using  the  same  increased  enforcement 
strategy  assumptions,  but  assuming  that 
the  use  of  passive  sensors  and  or 
portable  breath  testers  would  not  be 
legally  permitted  retuHed  in  benefit  to 
cost  ratio  ran^ng  from  4J  to  49  fbr  the 
three  BAG  levels  stadBed. 

As  noted  in  the  NAS  report  tfie 
estimated  benefits  and  costs  are  baaed 
on  extrapolation  from  a  limited  aad 
imperfect  data  base.  Nonetheless,  the 
benefits  would  have  to  be  overestimated 
by  in  excess  of  650  percent,  relative  to 
co^  before  any  of  the  stated  increased 
enforcement  levels  and/or  lower  BAG 
levels  would  not  be  cost-effective  when 
the  above  devices  are  us^  to  detomine 
probable  cause.  Greatest  absolute 
benefits  were  with  the  zero  BAG  opticm 
with  the  least  being  at  0.10  percent  BAC 

A  significant  part  of  the  motor  carrier 
indus^es  covered  by  the  Act  are  made 
up  of  small  firms,  from  one-person,  one- 
truck  operations  of  some  owner- 
operators,  to  the  thousands  of  small 
fleet  operators  throughout  the  country. 
For  this  reason,  the  benefit  and  cost 
considerations  described  in  the  NAS 
study  and  the  preliminary  regulatory 
evaluation/initial  regulatory  flexibibty 
analysis  as  applicable  to  employers  and 
the  motor  carrier  industry  in  general,  are 
equally  applicable  to  the  small  entity 
component  of  the  industry.  Small 
entities  have  been  represented  at  public 
meetings  held  to  discuss  the  Act  and 
have  had  opportimities  to  submit 
comments  to  the  public  dodcet 
established  in  confunction  tvith  FHWA's 
ANPRM  of  March  23. 1987,  (52  FR  9192). 
The  FHWA  is  fuUy  conuoitted  to  doing 
all  that  it  can  to  ensure  that  no  undue 
burdens  are  placed  on  small  entities  as 
a  result  of  this  proposal. 

Federalisn  Assessment 

This  action  pnq>oses  to  amend 
portions  of  the  P^4CSiU  primarily  to 
indnde  driving  at  BAC  leveis  of  OlM 
percent  or  higher  as  a  disqualifying 
offense  for  QMV  operators.  Se<^on 
12008(fl  of  the  Act  directs  the  Secretary 


to  take  this  action  pursuant  to  nottee 
and  comment  rulemaking.  Faitura  to 
establish  a  BAC  level  will  resnll  in  the 
adoption  of  a  OiM  level  by  operation  of 
law. 

State  laws  and  regniations  are  not 
preempted  by  this  action.  However,  in 
order  to  avoid  a  withholding  of  Fisderal- 
aid  hi^way  fands.  States  are  required 
to  ad^t  the  BAC  level  established 
pursuant  to  this  ruleniakiog  or  that  level 
whidi  te  established  by  section  12006  if 
the  agency  does  not  set  the  level 

The  statutory  baas  for  this  propos^ 
action  is  expressly  set  forth  in  the  Act 
The  FHWA  has  carduUy  considered  the 
federalism  implications  of  this  action  in 
light  of  the  principles,  crteria.  and 
requirements  «f  the  IVesldeBt's 
Executive  Order  on  Federalism.  B.O. 
12812.  October  28. 1987.  This  proposed 
action  limits  the  policymaking  diacretian 
of  the  States  only  in  narrow  ways,  and 
does  so  ony  to  achieve  the  natioaal 
safety  goals  of  the  Act  This  action 
would  impose  only  mininal  ad^tional 
costs  and  burdens  on  the  Stales  as 
outlined  above.  The  FHWA  does  not 
believe  that  this  proposed  action  would 
materially  affect  the  States*  ability  to 
discharge  traditional  State  govemauntal 
functions  or  other  aspects  of  State 
sovereignty.  Accordingly,  the  FHWA 
further  believes  that  tUs  proposed 
action  would  be  consistent  with  the 
President's  Executive  Order  on 
Federalism. 


ier*eNA8 
Storiy 

The  Comaiercial  Motor  VeMcIe  Safety  Act 
of  1986  reqnres  the  Secretary  of 
Transportation  to  estabhah  a  BAC  standard 
finr  oommmiciai  veiiide  drivers  and  mandates 
a  penalty  tor  violating  the  newly  astabiiahed 
BAC  limit  as  Itcease  revocation  for  one  year 
on  the  first  offense  and  pennaBaol  loss  of  the 
commercial  bcense  on  tlie  Mcond  offense. 

The  study  committee  buHaias  tiat  any 
oontmaption  of  alcohol  oo  the  job  by 
commercial  vehicle  driven  is  inappropriate 
for  tiie  work  place  aad  iaooBipattbk  with 
traffic  safety.  The  maiority  of  the  conMuttee 
(three-fourths)  reooBUBCBda  that  the 
penalities  requked  by  the  Act  l>e  applied  ta 
violations  of  OJM  percent  BAC  Moreover. 
consistent  with  the  principle  that  alcohol 
consumption  is  inappropriate  for  the  work 
place,  the  majority  favors  reducing  the  BAC 
limit  for  oomraercial  veUde  drivais  to  zero, 
but  also  recommends  tiiat  a  lesser  penalty 
than  durt  raqalsed  by  te  Act  be  applied  to 
OUI  violations  balow  (UM  percent  A  penalty 
of  license  revocatioo  for  M  hiHDa  to  30  days 
is  recommended  for  drivers  detected  with 
BACs  greater  than  OiOl  but  leas  dian  OM 
percent  (use  of  0.01  for  the  lower  and  of  the 
range  would  account  for  meastiremenl  error). 
The  driver  should  also  be  teferred  to  a 
competent  authority  to  deteimiae  whether  he 
has  an  alcohol  problem,  and  if  to,  shoeid 
receive  treatment  In  addition,  the  violation 


aiumki  be  placed  on  the  driver's  record.  This 
recommendaliaa  parallels  ibe  cturent  Federal 
regulalioB  that  proUbils  iatersUle 
commerdaL  vehicle  drivers  from  drinking  on 
the  job  and  within  4  hours  of  reporting  to 
woik.  The  penalty  for  violating  the  current 
Federal  regulation  is  for  the  driver  to  be 
placed  out-of«Biwlce  for  24  honra.  In  contrast 
to  this  penalty,  die  majority  of  the  committee 
rsooaunends  Aat  some  action  on  the  license 
be  laken  to  ensars  that  a  record  is  mode  of 
the  violation  and  that  the  drivor  is  rofotred 
for  sueoning  and  sobwiqaiint  trsatment  On 
the  second  aad  SMbsoqaaet  offense  of  driving 
with  a  BAC  greater  than  zero  hot  leos  than 
0.04  percent  the  period  for  loss  of  license 
should  range  from  30  days  to  1  year.  Through 
the  broad  regulatory  power  of  tlie  office,  the 
Secretary  of  Tmisportaticm  could  set  the 
BAC  standard  at  zero  with  diese  hnver 
penalties  and  still  require  the  States  to  adopt 
the  penalties  mandated  by  die  Act  for 
violatiaDS  of  a04  percent  BAC 

Tke  aaiarity  at  ths  eanaiittae  isvois 
settiBg  an  explicit  poiiqr  of  zero  BAC 
because  it  providos  an  aasiiiiivncally  clear 
message  to  driver  that  aiooholta  the 
bloodstream — whether  fram  a  beer  with 
lunch  or  because  of  a  hangover — is 
incompatible  with  the  safe  (iteration  of 
commercial  vehicles.  A  zero  bmit  enforced  by 
the  public  sector  worid  also  strengthen  the 
poHciss  of  BMuy  privato  companies  that 
strictly  pnAibit  alcohol  consamptioa  on  the 
job  or  before  lepoiting  to  work. 

A  Diinarity  of  the  conmittee  members 
believes  that  the  existing  state  per  se  limits 
(perhaps  reduced  to  OiOB  percent  BAC)  are 
appropriate  when  the  penalties  associated 
with  violation  are  those  mandated  by  the 
Act  These  members  also  believe  diat  it  will 
be  very  difBcolt  toestabhsh  probable  cause 
at  low  BACs.  The  steps  aeoded  to  ostoblish 
probable  cause  at  tow  BACs.  facilitated  by 
use  of  portable  breath  testers  to  screen 
drivers,  could  be  intaiprated  at  a  search 
under  the  Fourth  Amndment  and  could 
therefore  be  ruled  unconstitationaL  Without 
the  use  of  portable  breadi  testers  and  passive 
sensors,  few  drivers  with  BACs  below  0.08 
would  be  detected  and  the  deterrent  effect 
would  be  small.  The  majority  of  the 
committee,  however,  believes  that  the  courts 
urill  recognize  tho  goveiUnent's  Interest  in 
protecting  innocent  drivers  and  permit  use  of 
portatile  breath  testers  for  screening. 

The  entire  committee  rtooauBends  that  the 
BAC  standard  decidod  on  by  the  Secretary  of 
Transportation  apply  to  drivers  of  CMVs 
weighing  20,000  pounds  or  more,  drivers  of 
passenger  buses,  and  drivers  of  vehides 
hauKng  hazardoos  materials.  The  estimated 
benefits  and  coots  of  the  zero  BAC  policy  for 
drivers  of  bases  «id  tracks  tweigiiing  28,000 
pounds  or  more  are  snmmarizad  in  Table  7-9. 
The  i^ederal  liigliwayAdBdnislraliuB  has 
already  ruled  that  tlie  unifoim  license 
provisioos  of  the  Act  will  aot  apply  to  drivers 
of  CMVs  weighing  between  104)00  and  2B>000 
pounds.  The  Federal  Government  and  the 
States  have  a  considerable  task  ahead  of 
them  to  develop  aiui  coordinate  the 
application  of  diesa  new  regulations  to 
(bivers  of  heavy  tnda  and  passenger  hoses. 
Once  tliat  process  is  vretl  wider  way,  the 


committee  recommends  redudng  the  BAC 
limit  as  suggested  earlier,  for  drivers  of 
CMVs  weighing  less  than  ,28.000  pounds. 

if  the  Secretary  adopts  a  lower  BAC 
standard,  some  additional  steps  are 
necessary  to  ensure  a  successful  policy.  The 
VS.  Department  of  Transportation  should 
develop  support  for  enforcing  a  lower  BAC 
limit  tnm  State  and  local  authorities  and 
develop  a  public  information  campaign  to 
communicate  the  new  policy  to  CMV  drivers. 
To  assist  in  deterrence,  the  States  should 
handle  violations  of  the  adopted  BAC  Umit 
by  revokiitg  driver  licenses  through  an 
.administrative  prsoese  with  appropriate 
'protection  of  due  process,  if  the  Secretary 
adopts  a  BAC  limit  below  0.05  percent  die 
States  will  also  need  to  repeal  that  section  of 
their  presumptive  laws  under  which  a  person 
testing  below  0.05  percent  BAC  is  presumed 
not  to  be  under  the  influence  of  alcohol. 

TABLE  7-3.— Estimated  Benerts  and 
Costs  of  Zero  BAC  Standard  (Ex- 
cluding Medium  Trijcks) 


Category 


LMwaawed- 


Noniatal  Injuries  avwted 

MecScai  savings  (in  thousands  of 

dolars) 

■Property    damage    savings    (in 

thousands  oJ  dollars) 

Delay  savings  On  thousands  Of 

"   doSars).. 

Public  and  private  enforcement 

costs  (In  thousands  of  doSars).. 


Annual  effect 


120-220 
1,400-2,500 

9,000-16,000 

7,000-12.000 

3.000^000 

34,000-38,000 


Those  States  that  have  not  already  adopted 
the  language  recommended  in  die  Uniform 
Code  that  defines  per  se  limits  in  terms  of 
both  alcohol  concentration  and  breath 
alcohol  concentration  should  be  urged  to  do 
so. 

The  Secretary  should  also  consider 
adopting  additional  steps  to  facilitate 
enforcement.  For  example,  it  could  be 
required,  by  regulation,  that  as  a  condition  of 
licensure,  drivers  consent  to  being  screened 
with  hand-held  breath-testing  devices  to 
assist  in  establishing  reasonable  suspicton 
and  probable  cause.  Such  a  requirement 
would  assist  officers  in  those  cases  when  a 
driver  refuses  to  cooperate  in  the  screening 
phase.  The  refusal  of  a  driver  to  submit  to 
screeiung  would  be  permitted  as  evidence  in 
establishing  probable  cause.  Drivers  might 
also  be  required  to  consent  to  an  evidential 
test  once  probable  cause  has  been 
established.  In  addition,  in  order  to  maximize 
the  deterrence  benefits,  the  Secretary  could 
urge  the  25  States  not  currently  allowing  the 
use  of  portable  breath  testers  in  the  screening 
phase  to  pass  enabling  legislation. 

Adoption  of  lower  BAC  limits  and 
experimentation  with  different  enforcement 
strale^es  and  sanctions  should  be  carefully 
evaluated.  This  evaluation  should  be  carried 
out  by  independent  researchers.  To  improve 
quality  of  data  for  such  an  evaluation,  the 
DOT  should  continue  to  emphasize  die 
importance  of  reporting  BACs  of  commercial 
vehicle  drivers  involved  in  crashes  and 
Should  support  research  to  determine  the 


incidence  of  drinking  and  driving  by 
commercial  vehicle  drivers'.  Experience  with 
the  costs  of  alternative  BAC  limits  and 
estimates  of  their  deterrent  effecU  will 
provide  the  best  basis  for  deciding  whedier 
the  BAC  limits  and  sanctioning  patterns 
recommended  in  this  report  are  appropriate 
or  should  be  adjusted. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  amend  TiUe  49. 
Code  of  Federal  Regulations.  Chapter  III. 
Subchapter  B,  as  follows: 

List  of  Subjects  in  49  CFR  Parts  383, 391, 
and  392 

Highway  safety  driver  requirements, 
Highways  and  roads.  Licensing.  Motor 
carriers— driver  qualification,  Reporting 
and  recordkeeping  requirements. 

(Catelog  of  Federal  Domestic  Assistance 
Program  Number  20.217,  Motor  Carrier 
Safety) 

Issued  on:  May  5, 1988. 
Robert  E.  Fanis. 

Deputy  Administrator,  Federal  Highway 
Administration. 

PART  383-COMMERCIAL  DRIVER'S 
LICENSE  STANDARDS; 
REQUIREMENTS  AND  PENALTIES 

1.  The  authority  citation  for  Part  383 
continues  to  read  as  follows: 

Authority:  Htle  XII  of  Pub.  L  90-57a  100 
Stat.  3207-170: 40  U.&C  3102;  49  U5.C.  App. 
2505;  49  CFR  1.48. 

2.  Section  383.5  is  amended  by  adding 
two  definitions  and  revising  the 
definition  entitled  "conviction,"  placing 
them  in  alphabetical  order  as  follows: 

S383.A    Definitions. 


lasui 


ofdrtiforsw 


"Alcohol  concentration"  (AC)  means 
the  concentration  of  alcohol  in  a 
person's  blood  or  breath.  When 
expressed  as  a  percentage  it  means 
grams  of  alcohol  per  100  milliliters  of 
blood  or  grams  of  alcohol  per  210  liters 
of  breath. 

"Conviction"  means  a  final 
conviction,  or  an  unvacated  forfeitiu«  of 
bail  or  collateral  deposited  to  secure  a 
defendant's  appearance  in  court,  a  plea 
of  nolo  contendere  accepted  by  the 
court,  the  payment  of  a  fine,  a  plea  of 
guilty  or  a  finding  of  guilt  on  a  traffic 
violation  charge,  regardless  of  whether 
the  penalty  is  rebated,  suspended,  or 
probated. 
***** 

"Under  the  influence  of  alcohor* 
means  at  or  exceeding  an  alcohol 
concentration  level  of  0.10  percent  or 
such  lesser  amoimt  as  prescribed  by 
State  law. 

3.  Section  383.Sl(b)(2)  is  amended  to 
add  paragraph  (b)(2)(v)  as  follows: 


(b)  •  •  • 
(2)  •  '  • 

(v)  Driving  a  oomaeicial  motor 
vehicle  with  an  alcohol  conoentraticm  of 
OiM  percent  or  more. 

PART  391-OUALIFICATlON  OF 
DRIVERS 

4.  The  authority  citation  for  Part  391 
continues  to  read  as  follows: 

Audwrity:  48  U.S.C  3102: 40  CFR  1.48  and 
301.80. 

5.  Section  391.3  is  amended  by  adding 
three  definitions  as  paragraphs  (e).  (f). 
and  (g)  as  follows: 

1391.3    Dsflnttlons. 

(e)  The  term  "alcohol  concentration" 
(AC)  means  the  concentration  of  alcohol 
in  a  person's  blood  or  breath.  When 
expressed  as  a  percentage  it  means 
grams  of  alcohol  per  100  milliliters  of 
blood  or  grams  of  alcohol  per  210  liters 
of  breath. 

(f)  The  term  "conviction"  means  a 
final  conviction,  or  an  imvacated 
forfeiture  of  bail  or  collateral  deposited 
to  8eciu«  a  defendant's  appearance  in 
court,  a  plea  of  nolo  contendere 
accepted  by  the  court,  the  payment  of  a 
fine,  a  plea  of  guilty  or  a  finding  of  guilt 
on  a  trafiic  violation  charge,  regardless 
of  whether  the  penalty  is  rebated, 
suspended,  or  probated. 

(g)  "Under  the  influence  of  alcohol" 
means  that  a  driver's  alcohol 
concentration  (AC)  level  has  been 
determined  to  be  0.10  percent  or  such 
lesser  amount  as  prescribed  by  State 
law. 

6.  Section  391.15(c)(2)  is  amended  by 
adding  a  new  paragraph  (c)(2)(v)  as 
follows:      • 

9V  1.19     MMIIMIIIICmOfl  Of  QrlVW* 

(c)  *  *  * 
(2)  •  *  • 

(v)  Driving  a  commercial  motor 
vehicle  with  an  alcohol  concentration  of 
0.04  percent  or  more. 

PART  392— DRIVING  OF  MOTOR 
VEHICLES 

7.  The  authority  citation  for  Part  392 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  2506: 48  U.S.C 
3102;  sec  12008,  Pub.  L  g»-«70;  49  CFR  1.48. 

8.  Section  392,  9  392.5(a)(2)  is  revised 
to  read  as  follows: 

1 392.5    Intoxicating  beverages, 
(a)  *  *  * 
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(2)  Consume  an  intoxicating  beverage 
regardless  of  its  alcohol  content  be  « 

under  the  influence  of  an  intoxicating 
beverage,  or  have  any  measured 
positive  alcohol  concentration,  while  on 
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(2)  Consume  an  intoxicating  beverage 
regardless  of  its  alcohol  content,  be  , 

under  the  influence  of  an  intoxicating 

beverage,  or  have  any  measured  ' 

positive  alcohol  concentration,  while  on 
duty,  or  operating,  or  in  physical  control 
of  a  motor  vehicle. 
***** 

(FR  Doc  88-10382  Filed  5-9-88;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
(CFDA  No.  84.201] 


Revised  Notice  Inviting  Ne«w 
AppNcations  or  Amended  Appycatione 
for  the  School  Dropout  Demonetration 
Asaietance  Program  for  Fiscal  Year 
198S 

SMMNAiiv:  This  notice  is  being  publidied 
to  invite  new  applications  or  amended 
applications  for  the  School  Dropout 
bemonstration  Assistance  Pro^m  for 
fiscal  year  1988.  A  notice  inviting  new 
applications  for  this  program  was 
originally  pubUshed  in  the  Federal 
Register  on  March  14, 1988  (53  PR  8400), 
establishing  a  deadline  of  April  25, 1988 
for  transmittal  of  applications. 
Subsequent  to  that  deadline,  the 
"Augustus  F.  Hawkins-Robert  T.       ' 
Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 
1988"  (Pub.  L  100-297)  was  enacted. 
Section  1004  of  Pub.  L  100-297  provides 
that  the  priority  provisions  of  section 
G005(c)  of  Pub.  L.  100-297  shall  apply  to 
funds  appropriated  for  fiscal  year  1988. 
As  a  result,  the  Secretary  revises  the 
priorities  that  must  be  addressed  before 
ah  application  will  be  considered  for 
funding.  To  be  considered,  applications 
must  address  projects  that  BOTH:  (1) 
Replicate  successful  programs 
conducted  in  other  local  educational 
agencies  or  expand  successful  programs 
within  a  local  educational  agency  and 
(2)  Reflect  very  high  numbers  or  very 
high  percentages  of  school  dropouts  in 
the  schools  of  the  applicant 

An  applicant  that  has  previously 
submitted  an  application  addressing 
only  one  of  these  priorities  must  submit 
an  amended  application  addressing  both 
priorities  no  later  than  June  10. 1988  in 
order  to  be  considered  for  funding.  An 
applicant  that  has  previously  submitted 
an  application  addressing  both  of  these 
priorities  need  not  (but  may  if  it 
chooses)  submit  an  amended 
application.  New  applicants  are  invited 
to  submit  applications  that  address  both 
priorities  by  the  )une  10, 1988  deadline. 

In  addition,  the  Secretary  notifies 
applicants  that  the  Intergovernmental 
Review  requirements  of  Executive  Order 
12372  and  of  34  CFR  Part  79  apply  to  this 
program.  The  Intergovernmental  Review 
deadline  was  inadvertentiy  omitted  in 
the  March  14. 1968  Notice.  All  applicants 
are  required  to  comply  with  the 
Intergovernmental  Review  requirements 
by  the  deadline  stated  in  this  notice. 

The  following  changes  are  made  to 
the  original  Notice  Inviting  Applications 
and  are  reflected  in  this  Revised  Notice: 
(1)  The  priorities  sections  and 
corresponding  portion  of  the  application 


form  are  revised:  (2)  the 
Intergovernmental  Review  deadline  and 
a  discussion  of  the  Intergovernmental 
Review  requirements  is  added:  (3)  the 
deadline  for  transmittal  of  applications 
is  changed;  (4)  applicants  are 
encouraged  to  submit  applications  for  a 
two-year  period,  to  the  extent  possible, 
and  are  notified  that  the  relevant 
provisions  of  Pub.  L 100-297  govern  the 
fiscal  year  1989  grant  awards;  and  (5) 
the  Department  of  Education  contact 
person  for  this  program  is  changed. 

PurpoBe:  To  provide  Federal  financial 
assistance  to  local  educational  agencies, 
community-based  organizations,  and 
educational  partnerships  to  demonstrate 
effective  programs  to  reduce  the  number 
of  children  who  do  not  complete  their 
elementary  and  secondary  education. 

Deadline  for  Tranamittal  of 
Applications:  ]\me\0,\96R. 

Deadline  for  Intergovernmental 
Review:  July  11, 1988. 

Available  Funds:  $23,935,000. 

Estimated  Range  of  Awards:  $50,000 
to  $500,000. 

Estimated  Average  Size  of  Awards: 
$250,000. 

Estimated  Number  of  Awards:  126. 

Budget  Period:  12  mondis. 

fttyec/ Per/orfr  Up  to  24  months.    ^ 

Important  Notes  to  Applicants:  To  the 
extent  possible,  applicants  should 
submit  applications  for  a  two-year 
period.  Applicants  are  notified  that  the 
relevant  provisions  of  .Pub.  L  100-297 
govern  the  fiscal  year  1989  grant 
awards. 

Since  this  is  the  first  year  of  the 
program,  the  estimates  stated  above  are 
projections  for  the  guidance  of  potential 
applicants.  The  Department  of 
Education  is  not  bound  by  these 
estimates.  This  notice  is  a  complete 
application  package  containing  the 
necessary  information,  application 
forms,  and  instructions  needed  to  apply 
for  a  grant  under  this  program.  No  other 
application  materials  are  necessary. 

Applicable  Regulations:  The  following 
regulations  apply  to  the  School  Dropout 
Demonstration  Assistance  Prnpam: 

The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Part  74  (Administration  of 
Grants).  Part  75  (Direct  Grant  Programs). 
Part  77  (Definitions  that  Apply  to 
Department  Regulations],  Part  78 
(Education  Appeal  Board),  and  Part  79 
(Intergovernmental  Review). 

Intergovernmental  Review 
Requirements:  The  March  14, 1988 
Notice  Inviting  New  Applications  for  the 
School  Dropout  Demonstration  Program 
for  Fiscal  Year  1968  inadvertenUy 
omitted  the  deadline  for 
Intergovernmental  Review.  This 
program  is  subject  to  the  requirements 


of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
Part  79. 

The  objective  of  the  Executive  Order 
is  to  fqster  an  intergovernmental 
partnership  and  to  strengthen  federalism 
by  relying  on  State  and  local  processes 
for  State  and  local  government 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

In  States  that  have  established  a  State 
'  Review  Process,  applicants  must  contact 
the  appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  Order  12372.  The  names  and 
addresses  of  the  State  Single  Points  of 
Contact  were  published  in  52  PR  44338 
oh  November  18, 1987. 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide.  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Depuiment 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
Comments  from  State,  areawide, 
regional,  and  local  entitles  must  be 
mailed  or  hand-delivered  by  the 
deadline  for  Intergovernmental  Review 
indicated  in  this  notice  to  the  following 
address:  The  Secretary.  E.0. 12372— 
CFDA#  84.201.  U.S.  Department  of 
Education.  MS  6355. 400  Maryland 
Avenue.  SW..  Washington.  DC  20202.  In 
thcoe  States  that  require  review  for  this 
program,  applications  are  to  be 
submitted  simultaneously  to  the  State 
Review  Process  and  the  U.S. 
Department  of  Education,  ff  an  applicant 
has  submitted  cm  appUcation  prior  to  the 
publication  of  this  notice  in  the  Federal 
Register,  and  the  applicant  did  not  also 
submit  the  appUcation  to  the  State 
Review  Process,  the  applicant  must 
immediately  submit  the  application  to 
the  State  Review  Process. 

Proof  of  mailing  to  the  State  Review 
Process  will  be  determined  on  the  same 
basis  as  the  mailing  of  applications  to 
the  Department  of  Education. 

Supplemental  Information  and 
Requirements:  References  to  the 
audiorizing  statute  refer  to  section  137(c) 
of  Pub.  L 100-202  (Continuing 
Appropriations  for  Fiscal  Year  1988)  as 
referenced  to  parts  A  and  C  of  Title  VIII 
of  the  Senate  amendment  to  RR.  5. 

(a)  Selection  criteria. 

(1)  The  Secretary  uses  the  following 
criteria  under  34  CFR  75.210(b)  as 
adjusted  in  accordance  %vith  34  CFR 
7S2lO{c),  to  evaluate  an  application. 

(2)  The  maximum  score  for  all  of  the 
criteria  in  this  section  is  100  points. 


(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses 
with  the  criterion. 

(b)  The  criteria. 

(1)  Meeting  the  purposes  of  the 
authorising  statute.  (40  points)  The 
Secretary  reviews  each  application  to 
determine  how  well  the  project  will 
meet  the  purpose  of  the  statute  that 
authorizes  the  program,  including 
consideration  of— 

(i)  The  obiectives  of  the  project;  and 
(ii)  How  tne  objectives  of  the  project 

furthei'the  purposes  of  the  authorizing 

statute. 

(2)  Extent  of  need  for  the  project  (20 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  specific  needs 
recognized  in  the  statute  that  authorizes 
the  program,  including  consideration 
of— 

(i)  The  needs  addressed  by  the 
project; 

(ii)  How  die  applicant  identified  tiiose 
needs; 

(iii)  How  those  needs  will  be  met  by 
the  project;  and 

(iv)  The  benefits  to  be  gained  by 
meeting  those  needs. 

(3)  Plan  of  operation.  (15  points)  The 
Secretary  reviews  each  application  to 
detennine  the  quaUty  of  the  plan  of 
operation  for  the  project  including — 

(i)  The  quaUty  of  the  design  of  the 
project; 

(ii)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficimt  administration  of 
the  project; 

(iii)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(iv)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective;  and 
■  (v)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age.  or  handicapping 
conditioa 

(4)  Quality  of  key  personnel.  (7  points) 
(i)  Tne  Secretary  reviews  each 

application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project  including — 

(A)  'The  qualifications  of  the  project 
director  (if  one  is  to  be  used): 

(B)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(C)  lite  time  that  each  person  referred 
to  hi  paragraphs  (b)(4)(i)  (A)  and  CB) 
above  will  commit  to  the  project;  and 

P)  How  the  applicant  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
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regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  condition. 

(ii)  To  determine  personnel 
qualifications,  under  paragraphs  (b)(4)(i) 
(A)  and  (B)  above  the  Secretary 
considers — 

(A)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project 
and 

(B)  Any  other  qualifications  tiiat 
pertain  to  the  quality  of  the  project 

(5)  Budget  and  cost  effectiveness.  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(i)  The  budget  for  tiie  project  is 
adequate  to  support  the  project;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(6)  Evaluation  plan.  (5  points)  The 
Secretary  reviews  each  application  to 
determine  the  quaUty  of  the  evaluation 
plan  for  the  project  including  the  extent 
to  which  the  appUcant's  methods  of 
evaluation — 

(i)  Are  appropriate  to  the  project  and 
(ii)  To  the  extent  possible,  are 

objective  and  produce  data  that  are 

quantifiable. 

(7)  Adequacy  of  resources.  (3  points) 
The  Secretary  reviews  each  appUcation 
to  determine  the  adequacy  of  the 
resources  that  the  appUcant  plans  to 
devote  to  the  project  including  facilities, 
equipment  and  suppUes. 

(c)  Evaluation.  Among  other 
requirements  that  apply  in  Part  75  of 
Tide  34  of  die  Code  of  Federal 
Regulations,  appUcants  should  be  aware 
of  die  foUowing  requirements.  A  grantee 
shaU  evaluate  at  least  annually — 

(1)  The  grantee's  progress  in  achieving 
the  objectives  in  its  approved 
application; 

(2)  The  effectiveness  of  the  project  in 
meeting  the  purposes  of  the  program; 
and 

(3)  The  effect  of  the  project  on  persons 
being  served  by  the  project  including, 
any  persons  who  are  members  of  groups 
that  have  been  traditionaUy 
underrepresented.  such  as — 

(i)  Members  of  racial  or  ethnic 
minority  groups; 
(u)  Women:  and 
(iu)  Handicapped  persons. 

(d)  Federal  evaluation.  A  grantee 
shaU  cooperate  in  any  evaluation  of  the 
program  by  the  Secretary.  (1)  The 
Secretary  announces  that  the 
Department  intends  to  conduct  a 
national  evaluation  of  projects  funded 
under  the  School  Dropout 
Demonstration  Assistance  Program.  All 
grantees  wiU  be  asked  to  provide 
descriptive  information  and  outcome 
data  on  their  projects.  A  smaller  number 
of  grantees  will  be  selected  to 
participate  in  a  more  in-depth 


evaluation.  This  evaluation  wiU  involve 
use  of  control  or  comparison  groups  and 
coUection  of  data  on  student  retention, 
attendance,  achievement  and  attitudes. 
Projects  selected  for  in-depth  evaluation 
wiU  receive  assistance  in  conducting 
activities  associated  with  the 
evaluation. 

(2)  AppUcants  should  note  that  34  CFR 
75.591  requires  the  cooperation  of 
grantees  in  any  evaluation  of  the 
program  by  the  Secretary,  and  that  34 
CFR  75.592  states  that  if  a  grantee 
cooperates  in  a  Federal  evaluation  of  a 
program,  the  Secretary  may  determine 
that  the  grantee  has  met  the  evaluation 
requirements  of  the  program,  including 
those  in  34  CFR  75.590. 

(e)  Definition  of  dropout.  (1)  For  the 
purpose  of  this  program,  the  Secretary 
makes  a  general  statement  of  policy  that 
the  term  "dropout,"  means  a  student 
who— 

(i)  Was  enroUed  in  the  district  at  some 
time  during  the  previous  regular  school 
year; 

(ii)  Was  not  enrolled  at  the  beginning 
of  the  current  regular  school  yean 

(ui)  Has  not  graduated  or  completed  a 
program  of  studies  by  the  maximum  age 
estabUshed  by  a  State; 

(iv)  Has  not  transferred  to  another 
pubUc  school  district  or  to  a  nonpublic 
school  or  to  a  $tate-approved 
educational  program:  and 

(v)  Has  not  left  school  because  of 
illness  or  a  school-approved  absence. 

(2)  For  the  purpose  of  paragraph 
(e)(1) — "completed  a  program  of 
studies"  means  received  a  certificate  of 
completion— or  similar  designation — 
conferred  by  a  public  or  nonpublic 
educational  institution  to  indicate  that 
the  student  has  completed  his  or  her 
program  of  studies,  e.g.,  a  certificate  of 
attendance,  completion  of  an 
individualized  educational  program 
(lEP)  by  a  special  education  student  or 
completion  of  a  State-approved,  full- 
time  alternative  secondary  school, 
including  the  general  education 
development  (GED)  certification. 

(3)  AppUcants  are  encouraged  to  use 
this  definition.  If  an  applicant  plans  to 
use  another  definition  in  the  design  or 
evaluation  of  its  project  the  applicant 
should  describe  die  definition  in  its 
application. 

Authority  and  Program  Description: 
For  fiscal  year  1988,  a  program  tided 
"School  Dropout  Demonstration 
Assistance  Program"  (School  Dropout 
Program)  is  au^orized  under  Pub.  L. 
100-202  (Continuing  Appropriations  for 
Fiscal  Year  1988).  Section  137(c)  of  Pub. 
L  100-202  states  that  subject  to  certain 
qualifications,  the  School  Dropout 
Program  is  to  be  carried  out  in 
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accotdance  wttb  parts  A  aad  C  of  Title 
Vm  of  the  Senate  Amendment  to  H  JL  5. 
While  your  attention  is  called  to  die  text 
of  these  provisions,  the  fallowing  is  a 
summary  of  some  of  the  pertinaat  parts 
of  that  legislation.  Unless  otherwise 
noted,  section  numbers  in  parentheses 
after  each  paragraph  refer  to  sectioDS  in 
Title  vm  of  the  State  Amendment  to 
H.R.  5. 

Section  1004  of  Pub.  L 100-297 
provides  that  the  fiscal  year  1908 
appropriation  under  the  School  Dn^Knit 
Program  will  be  governed  by  the  priority 
provisions  of  section  eQQ6(c)  of  Pub.  L. 
100-297.  The  priority  sections  of  this 
notice  reflect  the  Congressional  intent  of 
secUons  10O4  and  0005(0)  of  Pnb.  L 100- 
297. 

Purpose 

The  purpose  td  the  program  is  to 
reduce  the  number  of  children  who  do 
not  complete  their  elementary  and 
secondary  education  by  providing 
Federal  assistance  to  local  educational 
agencies  (LEAs),  cooununity-based 
organizations,  and  educational 
partnerships  to  estabUsh  and 
demonstrate  (1]  e&ctive  i»ograms  to 
identify  potential  student  dropouts  and 
prevent  them  from  dn4>ping  out:  (2) 
effective  jwograms  to  ictentify  and 
encourage  children  who  h^ve  already 
dropped  out  to  reenter  school  and 
complete  their  elementary  and 
secondary  edncatioa;  (3)  eSective 
programs  for  early  intervention  designed 
to  identify  at-risk  students  in  elementary 
and  early  secoiuiary  schools;  and  (4) 
model  systems  for  collecting  and 
reporting  information  to  local  school 
officials  on  die  number,  ages,  and  grade 
levels  of  children  not  oMapleting  their 
elementary  and  secondary  education 
and  reasons  why  they  have  dropped  out 
of  school.  . 

(Sectioa  SOS) 

Funding  Categories 

The  Secretary  wiU  allot  the  fiscal  year 
(FY)  1968  funds  in  four  categories  as 
follows:  (1)  LEAs  administering  schools 
with  a  total  enrollment  of  1004)00  or 
more  elementary  and  secondary  sdiool 
students  (25  percent  of  the  amount 
appropriated.  $5^83.750  for  FY  1988);  (2) 
LEAs  administering  schools  with  a  total 
enrollment  of  at  least  20AM)  but  less 
than  100,000  (40  percent  of  the  smount 
appropriated,  »JSI7^jaO0  for  FY  1988).  (3) 
LEAs  administering  sdiools  with  a  totel 
enrollment  of  less  than  204X10  (30 
percent  of  die  amount  appropriated, 
$7,180500  for  FY  1988);  and  (4) 
community-based  organizations  (5 
percent  of  the  amount  appropriated. 
$1,196,750  for  FY  1988).  For  category  (3), 


grants  may  be  made  to  intermediate 
educational  units  and  consortia  of  not 
more  than  5  LEAs  if  the  tirtal  enndfanent 
of  die  largest  sodi  LEA  is  less  than 
20,000  elementary  and  secondary  sefao<rf 
students.  In  addition,  not  less  than  20 
percent  of  the  funds  in  category  (3)  will 
be  awarded  to  I£As  adsrinisterhig 
schools  with  a  total  enrollment  of  less 
than  2,000  rienientary  and  secondary 
school  stodents. 

(Section  8004  as  amended  by  section  137((4  of 
Pub.  L 100-202) 

Educational  Partnerships 

In  each  of  the  first  three  categories 
mentfooed  uader  Funding  Categoriea. 
the  Secretary  wiB  allot  25  percent  of  the 
funds  available  to  educational 
partnerships.  An  educational 
partnership  includes:  (1)  An  LEA;  (^  a 
business  concern,  business  organization, 
or  commimi^-based  organization:  and 
(3)  one  of  the  following:  a  private 
nonprofit  organization,  an  institution  of 
higher  education,  a  State  educational . 
agency,  a  State  or  local  public  agency,  a 
private  industry  council  (established 
under  the  Job  Training  Partnership  Act), 
a  museum,  a  library,  an  educational 
television  or  broadcasting  station,  or  a 
community-based  organization. 

(Section  aoot) 

Distribution  of  Funds 

The  Secretary  will  ensure  that  to  the 
extent  practicabte.  in  approving  grant 
applicatioos;  grants  will  be  equitably 
di^buted  on  a  geogrsfrfiic  basis  within 
each  ennrflment  size  category;  not  less 
than  30  percent  of  the  availaMe  fimds 
will  be  used  lor  activities  rriated  to 
dropout  prevention;  and  not  less  than  30 
percent  ^the  fimds  wiD  be  used  for 
activities  related  to  persoacfing  dropouts 
to  return  to  school  and  assisting  fonner 
dropouts  %vith  spedaKzed  services  once 
they  return  to  school. 

(Section  8007] 

Limitation  on  Costs 

Not  more  than  10  percent  of  any  grant 
may  be  used  for  administrative  costs. 
(Section  8007) 

Federal  Funds 

The  Federal  share  of  grants  under  this 
program  shall  not  exceed  90  percent  of 
the  total  coot  of  a  projact  for  the  first 
year  and  70  percent  of  soch  cost  for  the 
second  year.  The  "non-Federal"  share 
may  be  paid  bom  any  soorce  except  for 
funds  under  this  program,  but  not  more 
than  10  percent  of  the  "non-Pederar 
share  may  be  from  other  Federal 
sources.  The  "non-Federal"  share  may 
be  in  cash  or  in  kind. 


(Section  8004) 
Applications 

Grants  may  be  made  only  to  an  LEA, 
an  educational  partnership,  or  a 
community-based  mganization  dwt 
submits  an  application  to  the  Secretary. 

AppBcatioas  must  contain  (1) 
documentation  of  the  number  oif  children 
who  were  emtrfled  in  the  schools  of  die 
applicant  for  five  academic  years  prior 
to  the  date  application  is  made  who 
have  not  completed  their  elementny  or 
secondaiy  education  and  who  are  ^ 
classified  as  dropouts;  (2) 
docmnentation  of  the  percentage  that 
such  number  of  chfl<^en  is  of  the  total 
school-age  popdation  in  die  applicant's 
scbods;  (3)  a  plan  for  die  development 
and  implementation  of  a  dropout 
information  collection  and  reporting 
system  for  documenting  the  extent  and 
nature  of  the  problem;  and  (4)  a  plan  for 
the  development  and  implementation  of 
a  project  that  will  include  activities 
desired  to  carry  out  the  purpose  of  the 
program. 

(Section  ems) 

Allowable  Activities 

The  plan  referred  to  in  paragraph  (4) 
of  the  AppUcaUons  section  may  include 
activities  that  (1)  Implement 
identification,  prevention,  oatreach,  or 
reentry  projects  for  dropouts  and 
potentiid  dropouts;  (2)  address  the 
special  needs  of  scfawl-age  parents;  (3) 
disseminate  infomatiOB  to  students, 
parents,  and  the  community  related  to 
the  dn^out  problem:  (4)  incfaide 
coordinated  activities  invotviag  at  least 
one  high  school  and  its  feeder  junior  at 
middle  sduols  and  elementary  schools 
for  those  local  educational  agencies 
having  such  feeder  qrsteas:  (5)  as 
appropriate,  include  oootdiiiated 
services  and  activities  with  programs  of 
vocational  education,  adult  basic 
education,  and  propams  aader  the  Job 
Training  PartMsshq>  Act:  (6)  involve  the 
use  of  educational  telecommunications 
and  broadcasting  tedmolggies,  and 
educational  materials  for  dropout 
preventian.  ontreadi.  and  reentry;  (7) 
focus  on  developing  occupational 
competencies  that  hnk  job  skill 
preparation  and  training  with  genuine 
job  opportimities;  (0)  establish  annual  •■^■ 
procedures  for  (i)  evaluating  the 
effectiveness  of  the  pro)kct.  and  (ii) 
where  possible,  determining  the  cost- 
effectiveness  of  the  particular  dropout 
prevention  and  reentry  mediods  used 
and  the  potential  for  reproducing  Such 
methods  in  other  areas  of  the  country: 
(9)  coordinate,  to  the  extent  practicable, 
widi  other  student  dropout  activities  in 
the  community,  or  (10)  use  the  resources 


of  the  community  and  parents  to  help 
develop  and  implement  solutions  to  the 
local  dropout  problem. 

(Section  8005) 
Authorized  Activities 

In  addition  to  the  activities  mentioned 
under  Allowable  Activities,  grants  may 
also  be  used  for  educational.  ■ 

occupational,  and  basic  skills  testing 
services  and  activities,  including,  but 
not  limited  to:  (1)  The  establishment  of 
systemwide  or  school-level  policies, 
procedures,  and  plans  for  dropout 
prevention  and  school  reentry,  (2)  the 
development  and  implementation  of 
activities,  including  extended  day  or 
summer  programs,  designed  to  address 
poor  achievement,  basic  skills 
deficiencies,  language  deficiencies,  or 
course  failures,  in  order  to  assist 
students  at  risk  of  dropping  out  of 
school  and  students  reentering  school: 
(3)  the  establishment  or  expansion  of 
work-study,  apprentice,  or  internship 
programs;  (4)  the  use  of  resources  of  the 
community,  including  contracting  with 
public  or  private  entities  or  community- 
based  organizations  of  demonstrated 
performance,  to  provide  services  to  the 
grant  recipient  or  the  target  population; 

(5)  the  evaluation  and  revision  of 
program  placement  of  stu^dents  at  risk; 

(6)  the  evaluation  of  program 
effectiveness  of  dropout  programs;  (7) 
the  development  and  implementation  of 
programs  for  traditionally  underserved 
groups  of  students;  (8)  the 
implementation  of  activities  which  will 
improve  student  motivation  and  the 
school  learning  environment;  (9)  the 
provision  of  training  for  school  staff  on 
strategies  and  techniques  designed  to 
identify  children  at  risk  of  dropping  out. 
intervene  in  the  instructional  program 
with  support  and  remedial  services, 
develop  realistic  expectations  for 
student  performance,  and  Improve 
student-staff  interactions;  (10)  the  study 
of  the  relationship  between  drugs  and 
dropouts  and  between  youth  gangs  snd 
dropouts,  and  the  coordination  of 
dropout  prevention  and  reentry 
programs  with  appropriate  dnig 
prevention  and  youth  gang  prevention 
community  oiganizations;  (11)  the  study 
of  the  relationship  between 
handicapping  conditions  and  student 
dropouts;  (12)  the  study  of  the 
relationship  between  die  ratio  of 
dropouts  smong  gifted  and  talented 
students  compared  to  the  ratio  of 
dropouts  among  the  general  student 
enrollment;  (13)  the  use  of  educational 
telecommunications  and  broadcasting 
technologies  and  educational  materiab 
designed  to  extend,  motivate,  and 
reinforce  school  community,  and  home 


dropout  prevention  and  reentry 
activities;  and  (14)  the  provision  of  other 
educational,  occupational,  and  testing 
services  and  activities  that  directiy 
relate  to  the  purpose  of  the  program. 

(Section  8008) 

Activities  for  Educational  Partnerships 

Grants  under  this  program  may  be 
used  by  educational  partnerships  for  (1) 
Activities  that  offer  jobs  and  college 
admissions  for  successsful  completion  of 
the  program  for  which  assistance  is 
sought;  (2)  mtemship,  work  study  or 
apprenticeship  programs;  (3)  summer 
employment  programs;  (4)  occupational 
training  programs;  (5)  career  opportunity 
and  skills  counseling;  (6)  job  placement 
services;  (7)  the  development  of  skill 
employment  competency  testing 
programs;  (8)  spedsl  school  staff 
training  projects;  and  (9)  any  other 
activity  described  under  Authorized 
Activities. 

(Section  8006) 

Priorities 

In  approving  applications,  the 
Secretary  will  give  priority  to 
applications  that  both:  (1)  Show  the 
replication  of  successful  programs 
conducted  in  other  LEAs  or  die 
expansion  of  successful  programs  within 
an  LEA  and  (2)  Reflect  very  high 
numbers  or  very  high  percentages  of 
school  dropouts  in  the  schools  of  the 
appUcanL 

(Sections  1004  and  e006(c)  of  Pub.  L 100-297) 

Special  Considerations 

The  Secretary  will  give  special 
consideration  to:  (1)  Applications  that 
emphasize  early  intervention  designed 
to  identify  at-risk  students  in  elementary 
or  early  secondary  schools;  and  (2) 
applications  which  contain  provisions 
for  significant  parental  involvement  in 
the  design  snd  conduct  of  the  program 
for  whidi  the  assistance  is  sought 

(Section  8005) 

Continuation 

In  any  application  bom  a  local 
educational  agency  for  a  grant  to 
continue  a  project  for  a  second  year,  the 
Secretary  reviews  the  progress  being 
made  toward  meeting  the  objectives  of 
the  project  The  Secretary  may  refuse  to 
sward  a  grant  if  the  Secretary  finds  that 
sufficient  progress  has  not  been  made 
toward  meeting  such  objectives,  but 
only  after  affording  the  appUcant  notice 
and  an  opportunify  for  a  hearing. 

(Section  8005) 


Supplement  not  Supplant 

LEAs  must  use  Federal  funds  received 
under  this  program  only  to  supplement 
the  funds  that  would,  in  the  absence  of 
such  Federal  funds,  be  made  available 
&t>m  non-Federal  sources  for  the 
activities  described  above. 

(Section  8201} 

Coordination  and  Dissemination 

LEAs  receiving  funds  under  this 
program  must  cooperate  with  the 
coordination  and  dissemination  efforts 
of  the  National  Diffusion  Network  and 
State  educational  agencies. 

(Section  8201} 

Definition 

As  used  in  this  program,  the  term 
"community-based  organization"  means 
a  private  nonprofit  organization  that  is 
representstive  of  a  community  or 
significant  segments  of  a  communify. 
and  that  provides  educational  or  related 
services  to  faidividuals  in  the 
communify. 

(Section  8202} 
Priorities  and  Special  Considerations: 

(a)  Priorities:  In  accordance  with 
EDGAR.  34  CFR  75.105(c)(3), 
applications  that  meet  both  of  the 
priorities  in  paragraphs  (1)  and  (2) 
below  will  receive  from  the  Secretary 
absolute  preference  over  applications 
that  do  not  Applications  that  do  not 
address  both  of  the  priorities  will  not  be 
considered.  Applications  must  propose 
projects  thst  both: 

(1)  RepUcate  successful  programs 
conducted  in  other  local  educational 
agencies  or  expand  successful  programs 
within  a  local  educational  agency;  and 

(2)  Reflect  very  high  numbers  or  very 
high  percentages  of  school  dropouts  in 
the  schools  of  the  spplicant. 

(b)  Special  Considerations:  (1)  In 
accordance  with  EDGAR,  34  CFR 
75.105(c)(2),  the  Secretary  will  give 
special  consideration  to  applications 
diat 

(i)  Emphasize  early  intervention 
designed  to  identify  at-risk  students  in 
elementary  or  eariy  secondary  schools; 
or 

(ii)  Contain  provisions  for  significant 
parental  involvement  in  the  design  snd 
conduct  of  the  program  for  which 
assistance  is  sought 

(2)  An  application  that  meets  either  of 
these  two  conditions  will  receive  a 
competitive  preference  over  an 
application  of  comparable  merit  that 
does  not 

(c)  Invitation  Priority:  (1)  In 
accordance  with  EDGAR,  34  CFR 
75.105(c)(1),  the  Secretary  invites 
applicants  to  propose  projects  that 
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include  activities  designed  to  promote 
and  foster — 

(i)  Strong  instructional  leaderahip; 

(ii)  A  safe  and  orderly  climate  in 
sclxkrfs  and  related  fadKties; 

f  iii)  An  emohasis  on  basic  ddlk: 


U.S.  Department  ot  Education. 
Application  Control  Center,  Attenticm: 
(CFDA  #84,201).  Washingtoa  DC 
20202 


or 


(1)  A  private  metered  postmariL 

(2)  A  mail  receipt  that  is  not  dated  by 
die  U.S.  Postal  Service. 

Note:  (1)  The  U.S.  Postal  Servioe  does  not 
uniformly  provide  a  dated  postmark.  Before 
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FEDERAL  ASSISTANCE 


I.  TYPE 

OF 


D  NOnCEOFSnBilTIQmQNAIJ 


SJtfSU- 

CMirs 

AWU- 
CATION 

OBfn- 


ouBtkfti9imt*o  me-oeo6 


•.NUMBEM 
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include  activities  designed  to  promote 
and  foster — 

(i)  Strong  instructional  leadership:  f 

[n)  A  safe  and  orderly  climate  in    i 
scb6(rfs  and  related  fadKties; 

(iii)  An  emphasis  on  basic  ridlb; 

(iv)  Frequent  assessment  of  pupil 
progress; 

(v)  High  teacher  expectations  for 
student  achievement; 

(iv)  Opportunities  for  parents  to  enroll 
their  children  in  a  school  of  their  choice 
within  the  project  area; 

(vii)  Cost-effectiveness  fat  ease  of 
repboition  or  continuatian  without 
Federal  funding:  and 

(viii)  A  positive  impact  on  the  Canuly. 

(2)  An  application  that  meets  this 
invitational  priority  does  not  receive 
from  the  Secretary  competitive  or 
absolute  preference  over  other 
applications. 

Instructions  for  Tnaamittal  of 
Applications 

(a)  If  an  applicant  wai^  to  ap|^  for  a 
grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies  of 
the  application  on  or  before  the  deacBine 
date  to: 


U.S.  Department  (rf  Education. 

Application  Control  Center,  Attention: 

(CFDA  #84.201).  Washington.  DC 

20202 
or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  DC  time)  on  the  deadline 
date  to: 

U.&  Department  of  Edocatioii, 
Application  Control  Centtt.  Attention: 
(CFDA  #84.201),  Rood  3633.  Regional 
Office  Building  #3.  Ttfi  and  D  Streets 
SW..  Washington,  DC  20202. 

(b]  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  rece^)t  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  throu^ 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  ■ailing: 
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(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

NotK  (1)  The  U.S.  Postal  Servioe  does  not 
uniformly  provide  a  dated  postmaric  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  An  applicant  wishing  to  know  that  its 
appfication  has  been  received  by  the 
department  most  include  with  the  application 
a  stamped,  self-addressed  postcard 
contaMng  Ae  CFDA  number  and  the  tide  of 
this  pi  09  am. 

(3]  The  applicant  must  indicate  on  the 
envelope  the  CFDA  ntmiber  of  this  program. 

Application  instructions  and  forms: 
This  application  is  divided  into  three 
parts.  These  parts  are  organixed  in  dw 
same  manner  that  the  sulrndtted 
application  should  be  oigaoixed.  The 
parts  are  as  follows: 

Part  I:  Federal  Assistance  Face  Sheet 
(Form  SF-424  and  instructions). 

Part  II:  Bodget  information  (form  and 
instroetfons). 

Part  US:  Aiq>lication  Narrative. 

No  grants  may  be  awarded  unless  a 
completed  application  form  has  been 
received. 
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Instiuctioiis  for  Part  I  Federal  Assistance 
Face  Sheet  (SF-CM) 

This  standard  form  is  used  by 
applicants  as  a  required  face  sheet  for 
preapplications  and  applications 
submitted  in  accordance  with  OMB 
Circular  A-102. 

The  applicant  completes  iHily  items  1- 
23.  Items  24-33  are  completed  by 
Federal  agencies. 

Where  possible,  information  has  been 
preprinted  for  your  convenience.  Items 
which  are  not  applicable  have  been 
marked  "N/A". 

Below  is  a  list  of  instructions  to  assist 
you  in  completing  the  applicable  items 
on  the  form. 


Item 

2a.  Applicant's  owm  control  number,  if 
desired 

2b.  Date  form  is  prepared  (at  applicant's 
option) 

4a-h.  Legal  name  of  applicant  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  applicant  and  name  and 
telephone  number  of  the  person  who  can 
provide  further  information  about  this 
request. 

5.  If  the  applicant's  organization  has  been 
assigned  an  ED-CRS  number  consisting  of 
the  DtS  employer  identification  number 
prefixed  by  "1"  and  suffixed  by  a  two-digit 
number,  enter  the  full  entity  number  in  block 
5. 

eb.  Program  title  from  CFDA  Abbreviate  if 
necessary. 

7.  Provide  the  title  and  a  summary 
description  of  the  project 


6.  "City"  includes  town,  towmship  or  other 
municipality. 

9.  List  only  largest  unit  or  units  affected, 
such  as  State,  county  or  city. 

10.  Indicate  the  estimated  number  of 
persons  directly  benefiting  fnm  the  project 

12a.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by  the 
Federal  Government 

12f.  Enter  the  amoimt  shown  in  Item  12a. 

13.  Self-explanatory. 

15.  Self-explanatory. 

16.  Indicate  the  estimated  number  of 
months  to  complete  project  after  Federal 
funds  are  available. 

21.  Self-explanatory. 

23.  Name  and  title  of  authorized 
representatives  of  legal  appUcant  and 
signature. 

MLUNO  cooc  4oeo-«i-« 
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PART  II 
BUDGET  INFORMATION 
Section  A  -  Budget  Categories  for  Progran  Year  1988-89 


1.   Salary  and  Wa^ee 


2.  Fringe  Benefits 

3.  Travel 

4.  Equipment 

5.  Supplies 

6.  Contractual  Services 

7.  Other  (iteaige) 


8.   Total  Direct  Costs  (lines  1  to  7) 


9.   Total  Indirect  Costs 


10.  Total  Project  Costs  (lines  8  ■>•  9) 


Section  B  >  Cost  Sharing 


1.   Program  Incoae 


2.  Non-Federal  Funds  (State,  local,  etc.) 

3.  In-Kind  Contributions 


i 


Section  C  -  Estinate  of  Funding  Needs 


1.   First  Fiscal  Year 

$ 

2.   Second  Fiscal  Year 

3.   Third  Fiscal  Year 

N/A 

Section  D  -  Estiaate  of  Unobligated  Funds 


Tl     Unobligated  Federal  Funds 
froa  Preceding  Fiscal  Year 


T".     Unobligated  Non-Federal  Funds 

froa  Preceding  Fiscal  Year 
T;   Total  Unobligated  Funds 


froa  Preceding  Fiscal  Years  (lines  2  •►  3) 


N/A 


N/A 


N/A 


Section  E  -  Budget  Narrative  (see  instructions) 


MUMS  cooc  400e-«K 


27 
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Instiuctions  for  Part  D-^udget 
Information 

Section  A— Budget  Summary  j 

Enter  the  total  fund  (Federal ) 
requirements  by  budget  categories 

1.  Salaries  and  Wages:  Show  the 
salary  and  wages  to  be  paid  to 
personnel  employed  in  the  project  Fees 
and  expenses  for  consultants  must  be 
included  on  line  6. 

2.  Fringe  Beneflts:  Include  i 
contributions  for  Social  Security, 
employee  insurance,  pension  plans,  eta 
Leave  blank  if  fringe  benefits  applicable 
to  direct  salaries  and  wages  are  treated 
as  part  of  the  indirect  cost  rate. 

3.  Travel:  Indicate  the  amount 
requested  for  travel  of  employees  only. 

4.  Equipment:  Indicate  the  cost  of 
nonexpendable  personal  property  which 
has  a  useful  life  of  more  than  two  years 
and  an  acquisition  cost  of  $300  or  more 
per  unit. 

5.  Supplies:  Include  the  cost  of 
consumable  supplies  and  materials  to  be 
used  in  the  project.  These  should  be     . . 
items  which  cost  less  than  $300  per  unit 
with  a  useful  life  of  less  than  two  years. 

6.  Contractual  Services:  Show  the 
amount  to  be  used  for  (1)  procurement 


contracts  (except  those  which  belong  on 
other  lines  such  as  supplies  and 
equipment  listed  above);  and  (2)  sub- 
grants  or  payments  for  consultants  and 
secondary  recipient  organizations  such 
as  affiliates,  cooperating  institutions, 
delegate  agencies,  etc. 

7.  Other  Indicate  all  direct  costs  not 
clearly  covered  by  lines  1-6  above. 

&  Total  Direct  Costs:  Show  total  for 
lines  1-7. 

9.  Total  Indirect  Costs:  Indicate  the 
amount  of  indirect  cost  to  be  charged  to 
the  program  or  projects.  Indirect  costs 
may  not  exceed  8  percent  of  'Total 
Direct  CosU"  (See  34  CFR  Part  75.562), 

10.  Total  Project  Costs:  Total  lines  8 
and  9. 

Section  B— Coat  Sharing 

1.  Program  Income:  Enter  the  dollar 
amount  of  estimated  program  income 
that  will  be  generated  by  Federal  funds 
if  authorized  by  the  Department  of 
Education. 

2.  Non-Federal  Funds:  Enter  the  dollar 
amount  of  funds  to  be  provided  from 
other  sources,  e.g.  State  governments, 
local  governments,  private 
organizations,  etc. 

3.  In-Kind  Contributions:  Enter  the 
dollar  value  of  donated  services  and 


goods  to  be  used  to  support  the  program 
or  project. 

Section  C— Estimate  of  Funding  Needs 

1.  Enter  the  amount  of  Federal  funds 
needed  for  the  first  year  of  the  program 
or  project 

2.  Enter  the  amount  of  Federal  funds 
needed  to  complete  a  multi-year 
program  or  project  in  its  second  year. 

3.  Enter  the  amount  of  Federal  funds 
needed  to  complete  a  multi-year 
program  or  project  in  its  third  year. 

Section  D— Estimate  of  Unobligated 
Funds 

1.  Unobligated  Federal  Funds:  Indicate 
the  amount  of  funds  remaining  from  the 
preceding  fiscal  year. 

2.  Unobligated  Non-Federal  Funds: 
Indicate  the  amount  of  funds  remaining 
from  the  preceding  fiscal  year  that  are 
fi«m  non-Federal  sources. 

3.  Total:  Show  total  for  lines  1  and  2. 

« 

Section  E— Budget  Narrative 

Attach  a  budget  narrative  that 
explains  the  amounts  for  indivuidal 
direct  cost  categories  that  may  appear  to 
be  out  of  the  ordinary,  includhig  indirect 
cost  rate  and  base. 

MLLMO  CODE  4000-01-M 


SCHOOL  DROPOUT  DEMONSTRATION  ASSISTANCE  PROGRAM 


Absolute  Priorities 

Indicate  whether  you  are  submitting  an  application  addressing 
both  of  the  priorities  below  by  marking  the  appropriate  boxes. 
Only  those  applications  that  address  both  of  these  priorities 
will  be  considered. 


Application  shows  the  replication  of  successful  programs 
conducted  in  other  LEAs  or  the  expansion  of  successful 
programs  within  an  LEA,  and 

Application  reflects  very  high  numbers  or  very  high 
percentages  of  school  dropouts  in  the  applicant's 
schools. 

Competitive  Priorities;  Special  Considerations 

Identify  the  special  consideration  under  which  you  are  submitting 
the  application  by  marking  the  appropriate  box. 

Application  contains  provisions  that  emphasize  early 
intervention  designed  to  identify  at-risk  students  in 
elementary  or  early  secondary  schools. 

Application  contains  provisions  for  significant  parental 
involvement  in  the  design  and  conduct  of  the  program. 


Invitational  Priorities 

Identify  each  invitational  priority  under  which  you  are  submitting 
the  application,  if  applicable. 


UMI 
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SCHOOL  DROPOUT  DEMOMSTRATIOH  ASSISTANCE  PROGRAM 

Data  Sheet 


Please  check  the  appropriate  box. 


Total  enrollment  of  100,000  or  more  elementary  and 
secondary  school  students. 

Total  enrollment  of  at  least  20,000  but  less  than  100,000 
elementary  and  secondary  school  students. 

Total  enrollment  of  less  than  20,000  elementary  and 
secondary  school  students,  intermediate  educational 
unit,  or  consortium.   Check  here  if  enrollment  is 
less  than  2,000  , 

•Please  check  the  box  below  if  the  applicant  is  a  community- 
based  organization. 


**Please  check  the  box  below  if  the  applicant  is  submitting 
the  application  as  an  educational  partnership.   Then  list 
the  three  members  of  the  partnership  and  circle  the  type 
of  organization 


(A) 


D 
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SCHOOL  DROPOUT  DEMONSTRATION  ASSISTANCE  PROGRAM 

Data  Sheet 

Please  provide  the  information  set  forth  below  on  the  number 
and  percentage  of  children  who  were  enrolled  in  the  applicants' 
schools  for  5  academic  years  prior  to  the  date  of  this  application 
who  have  not  completed  their  elementary  or  secondary  education  and 
who  are  classified  as  dropout  students. 


School  Year 

No.  Dropout  Students 

Total  Enrollment 

Percentage  of  Dropouts 

1986-87 

1985-86 

^ 

1984-85 

1983-84 

1982-83 

Applicant's  Definition  of  a  Dropout: 

nUJNOCOOC  4M0-01-C 


LEA 


(B) 


UMI 


business  concern,  business  organization,  or  community-based 
organization 


(C) 


any  nonprofit  private  organization,  institution  of  higher 
education.  State  educational  agency.  State  and  local  public 
agencies,  private  industry  councils  (established  under  the 
Job  Training  Partnership  Act),  museum,  library,  or  educa- 
tional television  or  broadcasting  station,  or  community- 
based  organization. 

♦Evidence  of  the  applicant's  non-profit  status  should  be  attached. 

♦♦Evidence  of  the  applicant's  non-profit  status  should  be  attached 
If  the  educational  partnership  includes  a  nonprofit  private 
organization. 


31 
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InstmctMHi*  For  Part  ID— AppikatioD 
Narrative 

Before  preparing  the  Application 
Narrative,  applicants  should  read 
carefully  the  progranunatic 
requirements,  the  inforraatioB  regarding 
priorities,  and  the  selection  criteria  for 
the  School  Dropout  Demonstratioii 
Assistance  Act  The  information  it 
included  in  this  application  notice.  In 
addition,  applicants  should  read  the 
Education  Oiepartment  General 
Administrative  Regulations  (EDGAR),  34 
CFR  Part  74  Administration  of  Grants 
and  Part  75  Direct  Grant  Programs. 

The  narrative  should  encompass  each 
function  or  activity  for  which  funds  are 
being  requested  and  should — 

1.  Begin  with  an  abstract — that  is,  a 
summary  of  the  proposed  project; 


2.  Describe  the  proposed  proiect  in 
light  of  each  of  the  selection  criteria  in 
the  order  in  which  the  criteria  are  listed 
in  this  notice;  and 

3.  Supply  necessary  data  on  the  data 
riieets  provided.  Applicants  shcndd 
record  tiie  appropriate  priorities, 
enrollment  data,  number  and  percent  of 
dropouts  and  potential  dropouts. 
Applicants  should  inchide  the  definition 
of  a  dropout  that  tliey  use  in  collecting 
data. 

Please  limit  the  Application  Narrative 
to  no  more  than  30  double-spaced,  typed 
pages  (on  one  side  only).  SopplemenUl 
docamentatiofl  may  be  attaciwd  to  the 
program  narrative  and  is  not  counted  as 
part  of  the  30  pages  of  narrative. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1810-0535) 


Assessment  of  Educational  Impact: 
The  Secretary  requests  comments  on 
whether  the  information  collection 
requirements  in  this  notice  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
Um'ted  States. 

FOR  mromuTiON  contact:  John  Tiegel, 
Office  of  Elementary  and  Secondary 
Education,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SWm 
Washington,  DC  20202.  Telephone:  (202) 
732-4342. 

Program  Authority:  Pub.  L.  100-202. 

Dated:  May  8, 1988. 
William ).  Bennett 
Secretary  ofEdacation. 
[FR  Doc.  88-10427  Piled  5-0-88;  8:45  am] 

BlUJNa  COOE  40QS-01-1I 


Tuesday 
May  10,  1988 


5    i    J 


Part  VII 

Department  of 
Transportation 

Maritime  Administration 

Notice  of  Application  to  Effect  Proposed 
Sale  of  Certain  Vessels  and  Proposed 
Assignment  of  ODSAs;  Apex  Resources, 
Inc.  et  al. 


1988 


UMI 


Federal  Register  /  Vol.  53.  No.  90  /  Tuesday.  May  10.  1988  /  Notices 


16681 


DEPARTMENT  OF  TRANSPORTATION 

MaritiiiM  Administration 
[Dodcet  No.  S-828] 

Apex  Resources^  Inc.  et  al.; 
Application  To  Effect  Proposed  Sale  of 
Certain  Vessels  and  Proposed 
Assignment  of  ODSAs 

agency:  Maritime  Administration,  DOT. 

action:  Correction  of  Docket  No.  S-828. 

SUMMARY:  The  subject  notice  was 
published  in  the  Federal  Register  on 
May  6. 1988  (53  FR 16334-16335).  The 
signature  date  shown  on  53  FR  16335  of 
April  4, 1988  is  incorrect.  The  correct 
signature  date  is  May  4, 1988. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  Operating-Differential 
Subsidies) 

By  Order  of  the  Maritime  Administrator. 

Date:  May  6. 1988. 

James  E.  Saari. 

Secretary. 

(FR  Doc.  88-10556  Filed  5-9-88;  9:50  am] 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Oevetopment 

Housing  Quaranty  Program; 
Investment  Opportunity;  Kenya      | 

The  Agency  for  International 
Development  (A.I.D.)  has  authorized  the 
guaranty  of  a  loan  for  the  Government 
of  Kenya  as  part  of  A.I.D.'s  development 
assistance  program.  The  proceeds  of  this 
loan  will  be  used  to  Rnance  shelter 
projects  for  low-income  families  in 
Kenya.  The  Government  of  Kenya  has 
authorized  A.I.D.  to  request  proposals 
from  eligible  investors. 

NolK  This  is  one  of  two  investment 
opportunities  for  the  Government  of  Kenya 
advertised  separately  on  the  same  date  of 
publication. 

The  name  and  address  of  the 
representative  of  the  Borrower  to  be 
contacted  by  interested  U.S.  lenders  or 
investment  bankers,  the  amount  of  the 
loan  and  project  number  are  indicated 
below: 

Govenment  of  Kenya 

Local  Number  615-HG-007A— $11.45 
Million. 

Attention:  Mr.  I.A.K.  Kipsanai, 
Managing  Director.  National  Housing 
Corporation,  P.O.  Box  30257.  Nairobi. 
Kenya.  Telegram  Housing. 

Interested  investors  should  telegram 
their  bids  to  the  Borrower's 
representatives  on  May  25, 1988,  but  no 
later  than  SKX)  p.m.  New  York  time.  Bids 
should  be  open  until  5:00  p.m.  New  York 
time  on  May  27. 1988.  Copies  of  all  bids 
should  be  simultaneously  sent  to  tlie 
following  addresses. 
Mr.  FredWck  A.  Hansen.  Assistant 

Director/East  &  Southern  Africa. 

RHUDO/Nairobi,  USAID/Nairobi. 

Box  241.  APO  New  York.  NY  09675. 

Telex  Na:  22964  AMEMB.  Telephone 

No.:  254-2-331-180: 
Michael  G.  Kitay,  Barton  Veret.  Agency 

for  International  Development.  GC/ 

PRE.  Room  3328  N.  S..  Washington. 

DC  20523.  Telex  No.:  BaZ7QQ  AID 

WSA.  Telefax  No.:  202/647-4958 

(preferred  communication). 

Each  proposal  should  consider  the 
following  terms: 

(a)  Amount:  U.S.  $11.45  Million 

(b)  Term:  Up  to  30  years. 

(c)  Grace  Period  on  Principal:  10 
years  with  repayment  amortizing 
gradually  over  the  remaining  life  of  the 
loan. 

(d)  Interest  Rate:  Proposals  will  be 
made  on  the  basis  of  fixed  or  variable 
rate  with  Borrowers  option  to  convert  to 
fixed  rate  starting  three  years  after  loan 
closing). 


(e)  Draw  Down:  $1.45  Milhon  from 
borrowing  will  be  di8bui;9ed  to  Boirower 
upon  signing  after  payment  of  fees. 
Balance  of  $10  Million  will  be  delayed 
and  disbursed  withm  twelve  months  of 
closing. 

(f)  Prepayment-  Proposals  should 
include  the  possibility  of  partial  or  total 
prepayment  of  the  loan  by  Borrower,  if 
pricing  is  not  materially  affected. 

(g)  Fees:  Payable  at  closing  from 
proceeds  of  loan. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  the  loan  are 
initially  subject  to  the  individual 
discretion  of  the  Borrower  and 
thereafter  subject  to  approval  by  AID. 
The  lender  and  A.IJ}.  shall  enter  into  a 
Contract  of  Guaranty  covering  the  loan. 
Disbursements  under  the  loan  will  be 
subject  to  certain  conditions  required  of 
the  Borrower  by  A.I.D.  as  set  fcwdi  in 
agreements  between  A.LO.  and  the 
Borrower. 

The  full  repayment  of  the  loans  will 
be  guaranteed  by  A.IJ3.  The  AXD. 
guaranty  will  be  backed  by  the  full  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  Section  222  of  the  Fmeign 
Assistance  Act  of  1961,  as  amended  (the 
"Act"). 

Lenders  eligible  to  receive  an  A.I.D. 
guaranty  are  those  specified  in  section 
238(c)  of  the  Act.  They  are:  (a)  U.S. 
citizens;  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficially  owned  by  U.S. 
citizens;  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens:  and.  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  an  A.I.D.  guaranty, 
the  loans  must  be  repayable  in  fidl  no 
later  than  the  thirtieth  anniversary  of 
the  disbursement  of  the  principal 
amount  thereof  and  the  interest  rates 
may  be  no  higher  than  the  maximum 
rate  established  from  time  to  time  by  ' 
A.I.D. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the  AJJ}. 
Housing  Guaranty  Pro-am  can  be 
obtained  from:  Peter  M.  Kimm,  Director. 
Office  of  Housing  and  Urban  Programs. 
Agency  for  International  Develo|»nent. 
Room  315  (Center  Bldg),  SA-18. 
Washington,  DC  20523,  Telephone  No.: 
703/875-4877. 
Mario  nta. 

Deputy  Director.  Office  of  Housing  and  Urban 
Programs. 

Dated:  May  6. 196& 
(FR  Doc.  88-10575  Filed  S-0-88: 10:03  am) 
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Housing  Quaranty  Program;  Notice  of 
investment  OpfKKtunlty 

The  Agency  for  International 
Development  (A.I.D.)  has  authorized  the 
guaranty  of  a  loan  for  the  Government 
of  Kenya  as  part  of  A.I.D.'s  development 
assistance  program.  The  proceeds  of  this 
loan  will  be  used  to  finance  shelter 
{Rojects  for  low-income  families  in 
Kenya.  The  Government  of  Kenya  has 
authorized  A.I.D.  to  request  proposals 
from  eligible  investors. 

Note:  This  is  one  of  two  investment 
opportunities  for  the  Government  of  Kenya 
advertised  separately  on  the  same  date  of 
publication. 

The  name  and  address  of  the 
representative  of  the  Borrower  to  be 
contacted  by  interested  U.S.  lenders  or 
investment  bankers,  the  amount  of  the 
loan  and  project  number  are  indicated 
below: 

Government  of  Kenya 

Loan  Number  615^G-006C— $9,550 
Million. 

Attention:  Mr.  C.  Mbindyo,  Permanent- 
Secretary,  Ministry  of  Finance,  P.O.  Box 
30007.  Nairobi.  Kenya,  Telex  Noj  22896. 
TIelepone  No.:  33612a 

Interested  investors  should  telegram 
their  bids  to  the  Borrower's 
representative  on  May  25. 1988.  but  no 
later  than  5KX>  p.m.  New  York  Time.  Bids 
should  be  open  until  5K)0  p.m.  New  York 
time  on  May  27. 1988.  Copies  of  all  bids 
should  be  simultaneously  sent  to  the 
following  addresses: 
Mr.  Frederick  A.  Hansen.  Assistant 

Director/East  ft  Southern  Africa. 

RHUDO/Nairobi.  USAID/Nairobi, 

Box  241.  APO  New  York.  NY  09675. 

Telex  No.:  22964  AMEMR  Telephone 

No.:  254-2-331-160. 
Michael  G.  Kitay.  Barton  Veret.  Agency 

for  International  Development.  GC/ 

PRE.  Room  3328  N.S..  Washington.  DC 

20523.  Telex  No.:  802703  AID  WSA. 

Telefax  No.:  202/647-4958  (preferred 

conununication). 

Each  proposal  should  consider  the 
following  terms: 

(a)  Amount-  U.S.  $9,550  Million 

(b)  Term:  Up  to  30  years. 

(c)  Grace  Period  on  Principal:  10 
years  with  repayment  amortizing 
gradually  over  the  remaining  life  of  the 
loan. 

(d)  Interest  Rate:  Proposals  will  be 
made  on  the  basis  of  three  rates:  (fixed, 
variable,  or  variable  rate  with 
Borrowers  option  to  convert  to  fixed 
rate  starting  three  years  after  loan 
dosing). 

(e)  E^vw  Down:  Net  proceeds  bom 
borrowing  should  be  disbursed  to 
Borrower  upon  signing. 


(f)  Prepayment-  Proposals  should 
include  the  possibility  of  partial  or  total 
prepayment  of  the  loan  by  Borrower,  if 
pricing  is  not  materially  affected. 

(g)  Fees:  Payable  at  closing  from 
proceeds  of  loan. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  the  loan  are 
initially  subjected  to  the  individual 
discretion  of  the  Borrower  and 
thereafter  subject  to  approval  by  A.I.D. 
The  lender  and  A.I.D.  shall  enter  into  a 
Contract  of  Guaranty  covering  the  loan. 
Disbursements  under  the  loan  will  be 
subject  to  certain  conditions  required  of 
the  Borrower  by  A.I.D.  as  set  forth  in 
agreements  between  A.I.D.  and  the 
Borrower. 

The  full  repayment  of  the  loans  will 
be  guaranteed  by  A.LD.  The  A.LD. 


guaranty  will  be  backed  by  the  full  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  section  222  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the 
"Act"). 

Lenders  eligible  to  receive  an  A.LD. 
guaranty  are  those  specified  in  Section 
238(c)  of  the  Act.  They  are:  (a)  U.S. 
citizens;  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficially  owned  by  U.S. 
citizens;  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens:  and,  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  an  A.I.D.  guaranty, 
the  loans  must  be  repayable  in  full  no 
later  than  the  thirtieth  anniversary  of 


the  disbursement  of  the  principal 
amount  therof  and  the  interest  rales  may 
be  no  higher  than  the  maximum  rate 
established  fiom  time  to  time  by  A.I.D. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the  A.I.D. 
Housing  Guaranty  Program  can  be 
obtained  from:  Peter  M.  Kimm.  Director 
Office  of  Housing  and  Urban  Programs. 
Agency  for  International  Development. 
Room  315  (Center  Bldg).  SA-18, 
Washington.  DC  20523.  Telephone  No.: 
703/875-4877. 
Mario  Pita, 

Deputy  Director,  Office  of  Housing  and  Urban 
Programs. 

Dated:  May  6. 198B. 
(FR  Doc.  88-10576  Filed  5-0-88;  10:03  am] 

SILLMQ  COOe  SIM-OI-M 


Tuesday 
May  10,  1988 


Part  IX 


The  President 


Proclamation  5815~National  Safe  Boating 
Weeic,  1988 

Executive  Order  12639— Administration  of 
Foreign  Relations  and  Related  Functions 


BEST  COPY  AVAILABLE 


18689 


Fedatal  Rogistar 
VoL  53.  No.  90 
Tuesday,  May  la  1988 


Tide  3— 

The  President 


mt\ 


Presidential  Documents 


Proclamation  5815  of  May  6,  1988 
National  Safe  Boating  Week,  1988 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

As  a  people  whose  land  is  blessed  with  a  bounty  of  rivers,  lakes,  and  streams. 
Americans  have  always  prized  the  relaxation  and  pleasure  of  the  open  water. 
"You  feel  mighty  free  and  easy,"  Twain's  Huck  Finn  said,  "and  comfortable  on 
a  raft."  This  quality  of  the  American  spirit  has  made  recreational  boating  one 
of  the  most  steadily  popular  and  rapidly  growing  leisure-time  activities  in  the 
United  States. 

Each  year,  however,  our  Nation's  Waterways  become  more  crowded  with  new 
and  faster  watercraft  as  well  as  an  increasing  number  of  traditional  vessels. 
Despite  this  fact,  boating  remains  one  of  the  least  regulated  transportation 
activities.  It  is  essential,  Uierefore,  that  all  operators  be  familiar  with  the  rules 
and  courtesies  of  safe  boating.  National  Safe  Boating  Week  reminds  all 
Americans  who  use  the  Nation's  waterways  to  educate  themselves  about  and 
to  respect  the  dangers  of  the  marine  environment  and  to  learn  how  to  operate 
watercraft  in  a  safe  and  prudent  manner. 

Boating  has  its  very  own  "rules  of  the  road."  An  operator  needs  to  know  a 
great  deal  before  going  out  on  the  water.  For  this  reason,  the  theme  of  this 
year's  National  Safe  Boating  Week  is  "Know  Before  You  Go."  Those  who 
operate  small  boats  for  fishing,  hunting,  and  other  sporting  activities  should 
have  detailed  knowledge  of  the  boats  they  are  using,  their  handling  character- 
istics, how  to  safely  load  them,  how  to  prevent  them  from  capsizing,  and  how 
to  operate  and  maintain  their  equipment.  In  case  of  an  emergency,  all  boat 
operators  and  riders  should  know  how  to  use  their  craft's  safety  devices  and 
be  certain  they  will  work  as  intended;  for  example,  life  jackets  should  be 
checked,  tested,  and  properly  fitted.  In  addition,  boaters  need  to  be  watchful 
for  potentially  dangerous  situations.  They  must  have  a  thorough  knowledge  of 
the  waters  they  are  using,  the  particular  hazards  they  may  encoimter,  aim  the 
prospects  for  environmental  conditions  such  as  tides,  currents,  temperature, 
and  weather  that  may  be  dangerous.  To  avoid  collisions  and  keep  traffic 
moving,  all  boaters  should  know  the  Navigation  Rules  and  the  courtesies  of 
safe  boating.  Most  of  all,  boaters  should  loiow  their  own  limitations  so  that 
they  do  not  involve  themselves  and  others  in  situations  beyond  their  skill  or 
physical  endurance. 

One  especially  dangerous  problem  for  boaters  is  the  use  of  alcohol  or  drugs. 
Wise  boaters  will  avoid  the  use  of  alcohol  and  drugs  while  operating  a  vessel. 
That  wisdom  is  backed  by  the  law:  Operation  of  a  vessel  while  intoxicated  is 
a  major  impediment  to  safety  and  is  now  a  Federal  offense  punishable  by 
hefty  civil  and  criminal  penalties. 

Boating  safety  is  the  responsibility  of  all  who  use  America's  waterways.  Let 
National  Safe  Boating  Week  be  the  start  of  a  major  campaign  to  educate 
boaters  to  "know  before  they  go." 

To  promote  boating  safety,  the  Congress  enacted  the  Joint  Resolution  of  June 
4, 1958  (36  U.S.C.  161),  as  amended,  authorizing  and  requesting  the  President 
to  proclaim  annually  the  week  commencing  on  the  first  Sunday  in  June  as 
"National  Safe  Boating  Week." 
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NOW.  THEREFORE.  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  June  5,  1988,  as  National 
Safe  Boating  Week.  I  invite  the  Governors  of  the  States,  Puerto  Rico,  the 
Northern  Mariana  Islands,  the  Virgin  Islands.  Guam,  and  American  Samoa, 
and  the  Mayor  of  the  District  of  Columbia,  to  provide  for  the  observance  of 
this  week. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  sixth  day  of  May. 
in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the  Inde- 
pendence of  the  United  States  of  America  the  two  hundred  and  twelfth. 


a 
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Executive  Order  12839  of  May  8,  1988 

Administration  of  Foreign  Relations  and  Related  Functions 


By  virtue  of  the  authority  vested  in  me  as  President  by  the  Constitution  and 
laws  of  the  United  States  of  America,  including  section  621  of  the  Foreign 
Assistance  Act  of  1961.  as  amended  (22  U.S.C.  2381).  and  section  301  of  Title  3 
of  the  United  States  Code,  and  in  order  to  delegate  certain  functions  concern- 
ing foreign  assistance  to  the  Secretary  of  State,  the  Secretary  of  Defense,  and 
the  Director  of  the  International  Development  Cooperation  Agency,  it  is 
hereby  ordered  as  follows: 

Section  1.  Section  l-102(a)  of  Executive  Order  No.  12163.  as  amended,  is 
further  amended  by  amending  paragraphs  (9)  and  (10)  to  read  as  follows: 

"(9)  section  538  of  the  Foreign  Operations.  Export  Financing,  and  Related 
Programs  Appropriations  Act,  1988  (as  enacted  in  Public  Law  100-202).  to  be 
exercised  by  the  Administrator  of  the  Agency  for  International  Development 
within  IDCA;  and 

"(10)  the  first  proviso  under  the  heading  "Population.  Development  Assist- 
ance" contained  in  Title  11  of  the  Foreign  Operations.  Export  Financing,  and 
Related  Programs  Appropriations  Act,  1988  (as  enacted  in  Public  Law  100^ 
202),  to  be  exercised  by  the  Administrator  of  the  Agency  for  International 
Development  within  IDCA.". 

Sec  2.  Section  l-201(a)(ll)  of  Executive  Order  No.  12163,  as  amended,  is 
further  amended  by  inserting  "and  (e)"  after  "620C(d)". 

Sec.  3.  Section  l-201(a)  of  Executive  Order  No.  12163,  as  amended,  is  further 
amended  by  amending  paragraph  (22)  to  read  as  follows: 

"(22)  Section  402(b)(2)  of  Title  10  of  the  United  States  Code,  which  shall  be 
exercised  in  consultation  with  the  Secretary  of  Defense;". 

Sec.  4.  Section  l-201(a)  of  Executive  Order  No.  12163,  as  amended,  is  further 
amended  by  deleting  "and"  at  the  end  of  paragraph  (25)  and  by  amending 
paragraph  (26)  to  read  as  follows: 

"(26)  sections  513,  527.  528.  542.  561.  570.  571.  586(c).  and  590  of  the  Foreign 
Operations.  Export  Financing,  and  Related  Programs  Appropriations  Act,  1988 
(as  enacted  in  Public  Law  100-202);". 

Sec.  5.  Section  l-201(a)  of  Executive  Order  No.  12163.  as  amended,  is  further 
amended  by  inserting  the  following  new  paragraphs  at  the  end  thereof 

"(27)  the  fourth  proviso  under  the  heading  "Southern  Africa.  Development 
Assistance"  contained  in  Title  II  of  the  Foreign  Operations,  Export  Financing, 
and  Related  Programs  Appropriations  Act,  1988  (as  enacted  in  Public  Law 
100-202); 

"(28)  the  proviso  relating  to  tied  aid  credits  under  the  heading  "Economic 
Support  Fund"  contained  in  Title  II  of  the  Foreign  Operations,  Export  Financ- 
ing, and  Related  Programs  Appropriations  Act.  1988  (as  enacted  in  Public  Law 
100-202).  which  shall  be  exercised  in  consultation  with  the  Administrator  of 
the  Agency  for  International  Development; 

"(29)  subsection  (c)(2)  under  the  heading  "Foreign  Military  Sales  Debt  Reform" 
contained  in  Title  III  of  the  Foreign  Operations.  Export  Financing,  and  Related 
Programs  Appropriations  Act,  1988  (as  enacted  in  Public  Law  100^202),  and 
section  572  and  section  573(c)  of  that  Act.  each  of  which  shall  be  exercised  in 


16892  Federal  Registe  /  Vol.  53.  Na  90  /  Tuesday.  May  10.  1968  /  Presidential  Docnments 

consultation  with  the  Secretaiy  of  Defense.  In  addition,  section  573(c)  shall  be 
exercised  in  consultation  with  the  Director  of  the  United  States  Arms  Control 
and  Disarmament  Agency. 

Sec.  6.  Section  1-301  of  Executive  Order  No.  12163,  as  amended,  is  further 
amended  to  add  the  following  section: 

"(f)  The  functions  conferred  upon  the  President  under  section  573(d)  of  the 
Foreign  Operations,  Export  Financing,  and  Related  Programs  Appropriations 
Act,  1988  (as  enacted  in  Public  Law  100-202)." 

Sec.  7.  Section  1-701  of  Executive  Order  No.  12163,  as  amended,  is  further 
amended: 

(1)  in  subsection  (d)  by  deleting  "670(a)(2)"  and  inserting  in  lieu  thereof 
"e70(a)";  and 

(2)  by  amending  subsection  (g)  to  read  as  follows: 
"(g)  Those  under  sections  130,  131.  504  and  505  of  the  ISDCA  of  1985". 
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Food  additives: 
Polymers — 
Colorants;  correction.  16837 

NOTICES 
Human  drugs: 
Patent  extension;  regulatory  review  period 
determinations — 
Deursil;  correction,  16837 
Spectamine;  correction.  16837 
Ucephan.  16786 
Medical  devices;  premarket  approval: 
Allergan  Optical  Duraclean  Daily  Cleaner,  16787 
Medtronic,  Ina,  Medtronic  Synchromed  Infusion  System. 

16788 
Medtronic  Coronary  Ballon  Dilatation  Catheter,  16789 
Zeus  Scientifia  Inc.,  Fluoro-Cep  Estrogen.  16788 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc: 
Arkansas — 

Little  Rock  Port  Authority.  16745 
Pennsylvania — 

Verosol  USA.  Inc..  16746 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Ouachita  National  Forest,  AR  and  OK.  16744 

HQaltti  and  Human  Services  Department 

See  also  Alcohol  Drug  Abuse,  and  Mental  Health 

Administration;  Food  and  Drug  Administration:  Social 
Security  Administration 

NOTICES 
Meetings: 
Secretary's  Commission  on  Nursing.  16782 

Interior  Department 

See  also  Land  Management  Bureau;  Minerals  Management 

Service;  National  Park  Service 
PROPOSED  RULES 

Assistance  programs,  administrative  requirements  and  cost 
principles: 
Certification  of  non-delinquency,  16733 

NOTICES 

Committees;  establishment,  renewal  termination,  etc.: 
Green  River-Hams  Fork  and  Powder  River  Regional  Coal 

Teams,  16790 
San  ]uan  River  Regional  Coal  Team,  16790 

Internal  Revenue  Service 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Division  Chiefs.  16835 


International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration 

RULES 

Export  licensing: 
Commodity  control  list — 
Surgical  lasers  (Nd:YAG).  16701 

NOTICES 

Antidumping: 
Thermostatically  controlled  appliance  plugs  and  iotemal 
probe  thermostats  from — 
Canada,  16746 
Hong  Kong,  16747 
Japan,  16748 
Malaysia,  16749 
Taiwan,  16750 
Countervailing  duties: 
Thermostatically  controlled  appliance  plugs  and  internal 
probe  thermostats  fiom — 
Canada,  16752 
Malaysia,  16753 
Taiwan,  16754 
Export  trade  certificates  of  review,  16755 
Foreign  availability  assessments: 
Surgical  lasers  (Nd:YAG),  16756 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Erasable  programmable  read  only  memories,  components, 

products  containing  memories,  and  processes  for 

making  memories,  16792 
Meetings;  Sunshine  Act,  16836 

Justice  Department 

PROPOSED  RULES 

Privacy  Act;  implementation,  16730 

NOTICES 

Pollution  control;  conseilt  judgments: 

Atlas  Power  Co.,  16793 

Empire  Sand  &  Gravel  Co.,  Inc.,  16793 

Mcintosh  Mining  Co.  et  al.,  16793 

Trident  Seafoods  Corp.,  16794 
Privacy  Act;  systems  of  records,  16794-16797 
(3  documents} 

Labor  Department 

See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
California  Desert  District  Advisory  Coimcil;  call  for 
nominations,  16791 

Realty  actions;  sales,  leases,  etc.: 
Arizona,  16791 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  oil,  gas,  and  sulphur  operations: 
Phosphorites  deposits;  economic  feasability  in  OCS/EEZ 
offshore  North  Carolina,  16852 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
Life  Sciences  Advisory  Committee,  16799 


National  Oceanic  and  Atmospheric  Administration 

RULES 

Pacific  HaUbut  Commission,  International: 
Pacific  halibut  fisheries 
Correction,  16838 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Western  Pacific  bottomfish  and  seamount  groundfish. 
16735 
NOTICES 

Meetings: 
New  England  Fishery  Management  Council,  16757 
Pacific  Fishery  Management  Council  16756 
Western  Pacific  Fishery  Management  Council,  16757 

National  Park  Service 

NOTICES 

Concession  contract  negotiations: 
Ellis  Island,  Statue  of  Liberty  National  Monument,  16791 
H.S.  Concessions,  Inc.,  16792 

National  Tecttnical  Information  Service 

NOTICES 

Patent  licenses,  exclusive: 
Dow  Coming  Corp.,  16757 
Magainin  Sciences  Inc.,  16757 
Molecular  Vaccines  Inc.,  16758 
Warner-Lambert  Co.,  16758 
Xoma  Corp.,  16758 

Neight>orhood  Reinvestment  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  16836  » 

Nudear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Washington  Public  Power  Supply  System  et  al,  16799 
Export  and  import  license  applications  for  nuclear  facilities 

or  materials,  16800 
Meetings: 
Reactor  Safeguards  Advisory  Committee*.  16800. 16801 
(2  documents) 
Applications,  hearings,  determinations,  etc: 
Detroit  Edison  Co.  et  al,  16801 
Finlay  Testing  Laboratories,  Inc.,  16802 

(2  documents) 
Philadelphia  Electric  Co.,  16803 

Occupational  Safety  and  Health  Administration 

RULES 

Safety  and  health  standards: 

Equipment  and  materials;  testing  or  certification 
Correction,  16838 
PROPOSED  RULES 
Safety  and  health  standards: 

Lead;  occupational  exposure,  16731 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
Fishing  Week,  National  (Proc.  5817),  16857 
Maritime  Day,  National  (Proc.  5816),  16856 

Pul>lic  Healtti  Service 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Food  and  Drug  Administration 
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Research  and  Special  Programs  Administration 

NOTICES 

Inconsistency  rulings,  etc.: 
New  York  City,  NY;  National  Tank  Truck  Carriers.  Inc.,  et 
al.,  16840 


Securities  and  Exchange  Commission 

Nonccs 

Agency  information  collection  activities  imder  OMB  review. 

16803 
Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  Inc.,  16803, 16605 

(2  documents) 
MBS  Clearing  Corp.,  16808-16818 
(6  docimients)  | 

Midwest  Clearing  Corp.,  16820   ' 
National  Association  of  Securities  Dealers,  16820 
New  York  Stock  Exchange,  Inc.,  16824 
Pacific  Stock  Exchange,  Inc.,  16826 
Philadelphia  Stock  Exchange,  Inc.,  16828, 16829 
(3  documents) 
Applications,  hearings,  determinations,  etc: 
Fidelty  Capital  Trust  et  al.,  16830 
Kidder,  Peabody  Acceptance  Corp.  1, 18832 
Public  utility  holding  company  Sings,  16833 


Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 
Florida,  16833 


Social  Se<xirity  Administration 

NOTICES      ^ 

Social  security;  foreign  insurance  or  pension  systems: 
Spain,  16790 

Stale  Department 

NOTICES 

Meetings: 
Overseas  Schools  Advisory  Council,  16834 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation  Administration: 
Research  and  Special  Programs  Administration 

RULES 

Practice  and  procedure: 

Documentary  services;  operating  hours.  18700 
NOTICES 
Aviation  proceedings: 

Hearings,  etc. — 
Varig,  S.A.,  16834 

Treasury  Department 

See  also  Customs  Service:  Internal  Revenue  Service 

RULES 

Federal  claims  collection: 
Administrative  offset  16702 

Veterans  Administration 

RULES 

Program  Fraud  Civil  Remedies  Act;  implenientatiwi.  16704 


Western  Area  Power  Adwinlstratlow 

NOTICES 

Grants  and  cooperative  agreements: 
Irrigation  efficiency  program.  CO,  16779 
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FARM  CREDIT  ADMtNrSTRATION 
12  CFR  Part  600 

Organization  aiNl  FunctkNW 

AOENCV:  Farm  Credit  AdministratioD. 
ACTKMt  Final  Rule. 


summary:  The  Farm  Credit 
Administratian  Board  (Board)  adopts 
technical  amendments  to  the  regulations 
relating  to  the  organization  and 
functions  of  the  Farm  Credit 
Administration  (FCA).  The  regulations 
implemmt  certain  statutory  changes  to 
the  operations  of  die  PCA.  and  Ae  FCA 
Board  resolting  from  the  enactment  of 
the  Agricultaral  Credit  Act  of  1987  (1987 
AiA)  and  contain  certain  technical 
changes. 

EFFECnve  DATE  May  11, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  R.  Row,  Chief,  Human 
Resources  Division,  Farm  Credit 
Administration.  McLean,  VA  22102- 
5090,  (703]  883-4135,  TDD  (703)  883-4444. 
SUFfLEMENTARV  INFORMAIKMC  The  1987 
Act  amended  aorae  sections  of  tlve  Farm 
Credit  Act  of  1971  (Act)  relating  to  the 
authorities  of  the  FCA  Board  and  the 
Chainnan  and  their  respective 
authorities  concerning  the  appointment 
of  personnel.  Among  other  things,  the 
1987  Act  provided  for  the  appcnntment 
of  the  personal  staff  of  FCA  Board 
Members  by  the  Members,  made  Office 
Director  appointments  by  the  Chairman 
subject  to  the  approval  of  the  FCA 
Board,  and  clarified  the  authority  of  the 
Chairman  to  delegate  certain  powers. 
These  amendments  to  the  FCA 
regulations  in  12  CFR  Part  800 
implement  theee  statutory  (Ganges  and 
include  a  revised  description  (rf  die 
organization  of  the  FCA. 

The  amendments  contained  in  diese 
regulations  relate  to  the  following 
matters: 


(1)  Provide  for  the  appointment  of  an 
FCA  Board  Member's  personal  staff  by 
the  Board  Member. 

(2)  Provide  for  the  appointment  by  the 
Chairman  of  FCA  Office  Directors  to  be 
subject  to  the  approval  of  the  FCA 
Board. 

(3)  Require  FCA  Board  approval  for 
the  Chairman  to  delegate  powers 
specifically  reserved  to  the  Chainnan  by 
the  Act. 

(4)  Redescribe  the  organization  and 
the  functions  of  the  Offices  of  the  FCA. 

In  acting  on  the  regulations,  the  Board 
determined  that  the  amendments 
conform  the  regulations  to  statutory 
changes  and  rdate  to  agency 
management  and  personnel  and, 
therefore,  do  not  invidve  nilemaking  as 
defined  in  5  U.S.C.  5S3(aK2).  The 
purpose  of  the  rulemaidng  requirements 
of  the  Administradve  I^ocedure  Act  is 
to  allow  public  paiticipatioa  in  the 
promulgation  of  rales  which  have  a 
substantial  induct  on  those  regulated. 
Since  these  regulations  contain 
nondiscretionary  implementations  of 
statutory  changes  or  relate  to  agency 
management  and  personnel,  no  public 
parttcipaticm  is  required  under  the 
Administrative  Procedure  Act  nor  would 
such  participation  serve  a  useful 
purpose. 

Even  if  these  regulations  did  involve 
rules  for  purposes  of  5  U5.C.  553(a),  the 
Board  finds  that  notice  and  public 
comment  are  unnecessary  and  contrary 
to  the  public  interest.  5  U.S.C.  553(b)  (A) 
and  (B)  provide  that  when  regulations 
involve  matters  of  agency  organization, 
or  where  the  agency  finds  good  cause 
that  the  notice  and  public  comment  are 
unnecessary  or  contrary  to  the  public 
interest,  the  agency  may  publish 
regulations  in  final  form.  As  discussed 
above,  these  regulations  involve 
technical  amendments  or  conforming 
changes  required  by  tine  1987  Act.  It 
would  be  contrary  to  the  public  interest 
to  delay  these  changes  since  they  are 
necessary  to  die  pubhc's  awareness  and 
understanding  of  die  changes  to  the 
FCA's  operations  vAdch  resulted  from 
die  1987  Act.  Without  diese 
amendments,  the  existing  regulations 
are  inaccurate  and  may  be  confusing  to 
the  public. 

For  the  same  reasons,  the  Board  has 
determined,  in  accordance  with  5  U.S.C. 
553(d),  that  these  regulations  will  be 
effective  immediately  upon  publication. 


The  Board  has  determined  also,  for 
the  same  reasons,  diat  a  delay  in  the 
effective  date  in  accordance  with 
section  5.17(c)(2)  of  the  Act  is 
unnecessary  and  would  be  contrary  to 
the  intent  of  Congress. 

Accordingly,  die  Board  directs  that 
the  regolations  are  effective 
immediately  upon  publication. 

List  of  Subjects  io  12  CFR  Part  600 

Organization  and  functions 
(Government  agencies). 

As  stated  in  the  preamble.  Part  800  of 
Chapter  VL  Tide  12.  of  die  Code  of 
Federal  Regulations  is  revised  as 
follows: 

PART  600-ORQANIZATION  AND 
FUNCTIONS 

Subpart  A-fawn  Credit  Administration 

600.1  The  Earn  Credit  Act 

600.2  Farm  Credit  Administratioo. 

600.3  Farm  Credit  Administration  Board. 

600.4  Chainnan  of  the  Fann  Credit 
Administration  Board. 

600.5  Organization  of  the  Farm  Cre<fit 
Adnrinittration. 

Subpart  B— [Reserved] 

Authodty:  Sees,  ia,  5.17;  12  U.S.C  2243. 
2252. 

Subpart  A    rami  CradR 
Adminiatratton 

9600.1    The  Farm  Credit  Act 

TTie  Farm  Credit  Act  of  1971,  Pub.  L 
92-181  recodified  and  replaced  the  prior 
laws  under  which  the  Farm  Credit 
Administration  and  the  institutions  of 
the  Farm  Credit  System  were  organized 
and  operated.  Hie  prior  laws,  which 
were  repealed  and  superseded  by  the 
Act,  are  identified  in  section  5.10(a]  of 
the  Act.  Subsequent  amendments  to  the 
Act  and  enactment  dates  are  as  follows: 
Pub.  L  94-184,  December  31, 1975;  Pub. 
L  95^143,  October  10. 1978;  Pub.  L  9ev- 
592,  December  24, 1980;  Pub.  L  99-190, 
December  19, 1985;  Pub.  L  99-198, 
December  23, 1965;  Pub.  L  99-205, 
December  23. 1965;  Pub.  L  99-^509, 
October  21. 1986;  Pub.  L  100-233, 
January  1988.  The  law  is  codified  at  12 
U.S.C.  2000,  eL  acq. 

S  600.2    Farm  Credit  AdmlnlstraUoik 

The  Farm  Credit  Administration  is  an 
indq>endent.  non-ap(»tq>riated  fund 
agency  in  the  executive  branch  of  the 
Federal  Government.  It  is  composed  of 
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the  Farm  Credit  Administration  Board 
and  such  other  personnel  as  are 
employed  in  carrying  out  the  functions, 
powers,  and  duties  vested  in  the  Farm 
Credit  Administration.  The  mailing  < 
address  of  the  central  offices  of  the  | 
Farm  Credit  Administration  is  McLean, 
Virginia  22102-5090.  The  hours  of 
business  in  the  central  offices  are  8:30 
a.m.-5KX)  p.m.  (eastern  time),  Monday 
through  Friday,  excluding  Federal    | 
holidays. 

S  600.3    Farm  Cr«dn  Aitministntlon  Board. 

(a)  Organization.  The  Farm  Credit 
Administration  Board  (Board)  is  a  full- 
time,  three-member  board  entrusted 
with  the  responsibility  to  manage  the 
Farm  Criedit  Administration.  The  Board 
consists  of  three  members  appointed  by 
the  President  with  the  advice  and 
consent  of  the  Senate.  The  Board  may 
not  contain  more  than  two  members  of 
the  same  political  party.  One  member  is 
designated  by  the  President  as 
Chairman  of  the  Board  for  the  duration 
of  such  member's  term.  Bach  member  of 
the  Board  shall  serve  a  single  6-year 
term  and  cannot  be  reappointed  except 
in  the  case  of  such  members  who  are 
initially  appointed  for  less  than  a  6-year 
term  on  initial  formation  of  the  Board  or 
any  member  who  is  appointed  to  fill  an 
unexpired  term  of  less  than  3  years.  A 
member  of  the  Board  shall  continue  to 
serve  subsequent  to  the  expiration  of 
that  member's  term  until  the  point  in 
time  at  which  an  eligible  successor  has 
taken  his  or  her  oath  of  office.  A  person 
appointed  to  the  Board  shall  subscribe 
to  the  oath  of  ofHce  within  15  days  tifter 
having  received  notice  of  appointment. 
Each  Board  member  is  assisted  by  a 
staff. 

(b)  Functions  and  responsibilities.  The 
Board  manages,  administers,  and 
establishes  policies  for  the  Farm  Credit 
Administration.  Specifically,  the  Board 
prescribes  the  rules  and  regulations 
necessary  for  the  implementation  of  the 
Farm  Credit  Act  of  1971,  as  amended, 
and  provides  for  the  examination  of 
Farm  Credit  System  institutions  and  for 
the  performance  of  all  the  powers  and 
duties  vested  in  the  Farm  Credit 
Administration. 

S600.4    Chainnan of ttM Fann Cradil 
AdmlnlatraMon  Board. 

(a)  The  Chairman  of  the  Board  is  the 
Chief  Executive  Officer  of  the  Farm 
Credit  Administration.  The  Chairman  is 
responsible  for  directing  the  i 

implementation  of  the  policies  and  ' 
regulations  adopted  by  the  Board  and, 
after  consultation  with  the  Board,  the 
execution  of  the  administrative 
functions  and  duties  of  the  Farm  Credit 
Administration.  In  carrying  out  poUeies 


as  directed  by  the  Board,  the  Chairman 
acts  as  the  spokesperson  for  the  Board 
and  represents  the  Board  and  the  Farm 
Credit  Administration  in  their  official 
relations  within  the  Federal 
Government  Under  policies  adopted  by 
the  Board,  the  Chairman  consults  with 
the  Secretary  of  Treasury,  Board  of 
Governors  of  the  Federal  Reserve 
System,  and  the  Secretary  of  Agriculture 
on  specific  matters. 

(b)  The  Chairman  appoints  such 
personnel  as  may  be  necessary  to  carry 
out  the  functions  of  the  Farm  Credit 
Administration  except  that  the 
appointment  of  Office  Directors  by  the 
Chairman  shall  be  subject  to  the 
approval  of  the  Board,  and  regular,  full- 
time  personnel  employed  in  the 
immediate  office  of  each  Board  member 
shall  be  appointed  by  each  such  Board 
member.  'The  powers  of  the  Chairman  as 
Chief  Executive  Officer  necessary  for 
day-to-day  management  may  be 
exercised  and  performed  by  the 
Chairman  through  such  other  officers 
and  employees  of  the  Farm  Credit 
Administration  as  the  Chairman  may 
designate  except  that  the  Chairman  may 
not  delegate  powers  specifically 
reserved  to  the  Chairman  by  the  Act 
without  the  approval  of  the  Board. 

9600.5    Organization  Of  the  FannCredtt 
Adminiatration. 

(a)  Office  Directors.  Each  Office  of  the 
Farm  Credit  Administration  is  headed 
by  a  Director  who  may,  with  the 
approval  of  the  Chairman,  establish  and 
fix  the  responsibilities  of  the  divisions 
and  such  other  units  as  the  Director 
deems  necessary  for  the  efficient 
functioning  of  the  Office. 

(b)  Offices  and  Functions — (1)  Office 
of  Examination.  The  Office  of 
Examination  plans  and  conducts 
examinations  of  Farm  Credit  System 
institutions  and  other  institutions  as 
required  by  law  and  prepares  and  issues 
reports  of  examination  which 
summarize  examination  findings  and 
recommends  corrective  action  as 
appropriate.  The  Office  recommends 
formal  administrative  action  by  the 
agency  to  correct  conditions  when  an 
institution  of  the  Farm  Credit  System  is 
found  to  be  operating  in  an  unsafe  or 
unsoimd  manner  or  is  in  violation  of  law 
or  regulation.  The  Office  Director 
prepares  examination  schedules  for 
approval  by  the  Board  and  advises  the 
Board  on  matters  affecting  policy, 
regulation,  and  legislation  relating  to 
examination  activities.  The  Director, 
Office  of  Examination,  is  the  Chief 
Examiner  of  the  Farm  Credit 
Administration. 

(2)  Office  of  Analysis  and 


Supervision.  The  Office  of  Analysis  and 
Supervision  issues  or  recommends  to  the 
Board,  as  appropriate,  banking  and 
prudential  standards  for  the  operation 
Farm  Credit  System  institutions, 
changes  in  System  charters  and  other 
actions  of  the  institutions  as  required  by 
law  or  regulation,  and  exercises 
statutory  enforcement  powers  where 
unsafe  and  unsound  System  practices 
are  found  or  where  the  rules, 
regulations,  or  orders  of  the  Board  are 
violated.  The  Office  collects  financial 
data  from  System  institutions  and 
conducts  ongoing  financial  and 
economic  analyses. 

(3)  Office  of  Administration.  The 
Office  of  Administration  provides 
agency  administrative  management  for 
the  agency  budget,  accounting,  human 
resources,  equal  opportunity  programs, 
training,  procurement,  electronic  data 
processing,  document  processing, 
property,  supply,  facilities,  records  and 
other  administrative  services. 

(4)  Office  of  General  Counsel.  The 
Office  of  General  Counsel  provides  legal 
advice  and  services  to  the  Board,  the 
Chairman,  and  the  agency  staff.  The 
Office  interprets  the  Farm  Credit  Act  of 
1971,  as  amended,  and  other  applicable 
laws,  coordinates  the  preparation  of 
agency  rules  and  regulations,  and 
represents  the  agency  in  litigation,  in 
enforcement  proceecfings  brought  by  the 
agency,  and  in  proceedings  before  other 
administrative  bodies.  The  Director, 
Office  of  General  Counsel,  is  the 
General  Counsel  of  the  Farm  Credit 
Administration. 

(5)  Office  of  Congressional  and  Public 
Affairs.  The  Office  of  Congressional  and 
Public  Affairs  coordinates  and 
disseminates  all  communication  by  the 
agency  with  the  Congress  and  plans  and 
implements  all  public  communications. 
The  Office  is  the  first  source  of 
information  to  the  Farm  Credit  System 
and  borrowers  concerning  the  Farm 
Credit  Administration  and  provides 
other  representational  services  for  the 
Board  and  the  agency  to  the  public. 

(6)  Office  of  Internal  Audit.  The  Office 
of  Internal  Audit  reviews  and  evaluates 
the  adequacy  and  effectiveness  of  the 
controls  and  procedures  of  all  operating 
and  administrative  offices  of  the  agency. 

(c)  Additional  Information.  Current 
information  on  the  organization  of  the 
Farm  Credit  Administration  may  be 
obtained  from  the  Office  of 
Congressional  and  Public  Affairs,  Farm 
Credit  Administration,  McLean.  Virgnia. 
22102-5090. 


Subpart  B—[R«Mrved] 

Date:  May  4.  nes. 

DavldA.Ifin. 

Secretary,  Farm  Credit  AdminiatmUon  Board. 
[PR  Doc  8S-1043S  Filed  &-10-88;  &4S  an] 
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12  CFR  Part  611 

Farm  Credit  System;  Merger  and 
Reorganization  Proposals 

agency:  Farm  Credit  Administration. 
ACnoN:  Interim  rule  «vith  request  for 
comments. 


r.  The  Farm  Credit 
Administration  (FCA)  Board  adopts 
interim  regulaticms  and  requests  public 
comments  thereon,  which  implement  the 
provisions  of  section  412  of  the 
Agricultural  Credit  Act  of  1987  (1967 
Act),  Pub.  L  100-233.  The  interim 
regulations  provide  for  the 
establishment  of  a  Special  Committee 
on  the  Merger  of  Farm  Credit  Banks,  the 
procedures  for  the  selection  of  members 
tq  the  Conumttee  and  the  timeframes  for 
obtaining  required  approvals  and 
conducting  stockholder  votes  on  merger 
plans. 

DATES:  This  relation  is  effective  May 
11. 1988. 

Written  comments  must  be  received 
on  or  before  June  10. 1988. 
ADORESSBS:  Submit  comments  (in 
tiiplicate)  in  writing  to  Anne  E.  Dewey. 
General  Counsel  Farm  Credit 
Adnunistration.  1501  Farm  Credit  Drive, 
McLean.  Virginia  22102-509a  Copies  of 
all  communications  received  will  be 
available  for  examination  by  interested 
parties  in  the  Office  of  General  Counsel. 
Farm  Credit  Administration. 

FOR  FURTHER  INFORMATION  CONTACT! 

James  F.  Thies,  Assistant  Chief. 
Financial  Analysis  and  Standards 
Division.  Farm  Credit  Administntion, 
1501  Farm  Credit  Drive,  McLean.  VA 
22102^5090,  (703)  883-4475 
or 

Gary  L  Norton,  Senior  Attorney.  Office 
of  General  Counsel,  Farm  Credit 
'Administration,  1501  Farm  Credit 
Drive,  McLean.  VA  22102-5090.  (703) 
883-4020,  TDD  (703)  883-4444. 
SUPPLEMENTARY  INFORMATION:  On 
FebruaiV  16, 1988.  tiie  FCA  published  an 
Advance  Notice  of  Proposed 
Rulemaking  (53  FR  4416)  seeking  public 
comments  on  the  implementation  of  the 
provisions  of  the  1987  Act  relating  to  the 
reorganization  of  Farm  Credit  System 
institutions.  Among  the  provisions  upon 
which  comments  were  requested  was 
section  412  of  the  1987  Act  which 


provides  for  the  creatioa  of  a  committee 
to  develop  a  propmal  for  the  merger  of 
the  district  Farm  Credit  Banks. 

Tlie  FCA  received  comments  bom.  the 
Farm  Credit  Corporation  of  Arnica 
(FCCA)  and  the  banks  in  one  Farm 
Credit  district  regarding  section  412  of 
the  1987  Act.  Bo&  commentators 
recommended  that  the  regulations 
include  a  provision  for  the  selection  of 
Special  Committee  members  by  current 
members  of  die  district  board,  if  the 
Farm  Credit  Bank  is  not  established  in 
the  district  prim  to  the  expiration  of  die 
six-month  period.  Both  commentators 
also  suggested  that  the  regulations 
address  required  procedures  relating  to 
the  timeframes  for  the  submission  of  the 
Committee's  proposal  to  die  FCA  and 
the  stockholders.  In  addition,  the 
commentators  suggested  that  the  FCA 
authorize  the  Special  Committee 
members  to  elect  a  chairman  from 
among  their  members  and  provide  for 
the  election  by  each  Farm  Credit  Bank 
Board  of  an  alternate  Special  Committee 
member. 

The  FCA  Board  adopts  an  interim 
regulation  at  12  CFR  611.1140  which  sets 
forth  certain  requirements  governing  die 
oiganizatimi  of  the  Special  Committee 
and  timetables  for  the  submission  of  its 
report  to  die  FCA  and  to  stockholders. 
The  regulation  clarifies  that  the  proposal 
of  the  Special  Committee  may  include 
individual  merger  plans  involving  one  or 
mote  Farm  Credit  Banks.  The  regulation 
provides  that  in  a  district  where  die 
board  of  directors  of  the  Farm  Credit 
Bank  will  not  have  its  first  meeting  prior 
to  July  S.  1988,  die  Special  Committee 
member  and  alternate  shall  be  elected 
prior  to  such  date  by  tlw  members  of  the 
District  Board  elected  by  die  Federal 
land  bank  associations,  production 
credit  associations,  and  borrowers  at 
large.  Finally,  the  regnlationprovides 
that  the  Special  CranBiittee  proposal  and 
each  indindual  merger  plan,  together 
with  disclosure  material  shall  be 
submitted  to  the  FCA  not  later  than  90 
days  prior  to  die  scheduled  stockholder 
votes.  In  addition,  die  stockholder  votes 
shall  be  scheduled  to  occur  not  later 
than  90  days  prior  to  the  effective  date 
of  the  merger,  which,  in  any  event,  shall 
not  be  later  than  July  5. 1968. 

In  accordance  witii  5  US.C.  553  (b) 
and  (c).  die  FCA  finds  diat  additional 
public  comments  prior  to  the  effective 
date  of  this  regulation  would  be 
impracticable  and  contrary  to  the  public 
interest  The  FCA  Board  considered  all 
of  the  public  comments  received  in 
response  to  the  Advance  Notice  of 
Proposed  Rulemaking  relating  to  the 
implementation  of  section  412  of  the 
1987  Act.  In  light  of  die  statutory 
reqnirement  for  the  formation  of  the 


Special  Coraniittee,  any  delay  in  the 
effective  date  of  the  regulation  wotdd 
delay  the  selection  of  directors  to  die 
^>ecial  Committee  and  prevent  die 
committee  from  commencing  its  work  in 
a  timely  fashion.  For  the  same  reasons, 
the  FCA  Board  finds.  In  accordance  with 
section  5.17(cK2)  of  die  Farm  Credit  Act 
of  1971.  as  amended,  that  an  emergency 
exists  which  requires  that  these 
regulations  be  effective  prior  to  the 
expiration  of  the  30-day  congressional 
review  period. 

List  of  SubJecU  in  12  CFR  Part  611 

Agriculture,  Banks,  bankiiig, 
Organizations  and  functions 
(Government  agencies).  Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  Part  611  of  Chapter  VI,  Tide 
12.  of  die  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  61 1-ORGAMZA'nON 

1.  The  audiority  citation  for  Part  611  is 
revised  to  read  as  foUov^s: 

Authority:  Sees.  1.3, 1.13.  20.  2.10.  3.0, 4.12, 
S.9. 5.ia  S.17: 12  US.C  2011, 2031,  2071,  20B1, 
2121.  2183.  2243,  2244.  2252;  Sec  412  (rf  Pub.  L 
100-233. 

2.  Part  611,  Subpart  J  is  revised  to  read 
as  follows: 

Subpart  J— Itorgsr  and  Roorganlzatton 
ProposBli  Roquirad  by  tfio  Agricultural 
CrodttActof1987 

S  611.1140    Consolidation  of  Farm  Credtt 
Banlw. 

(a)  In  accordance  with  section  412  of 
die  Agricultural  Oedit  Act  of  1987. 
representatives  of  each  Farm  Credit 
Bank  Board  are  required  to  participate 
in  the  development  of  a  proposal  under 
which  the  stockholders  of  each  or  some 
of  such  banks  will  vote  on  merger  plans. 
The  proposal  may  provide  for  mergers  of 
Farm  Credit  Banks  that  will  result  in  the 
reduction  in  the  number  of  Farm  Credit 
Banks  to  no  less  than  six  such  banks. 

(b)(1)  For  the  purpose  of  developing 
the  merger  proposal  for  the  Farm  Credit 
Banks  and  the  individual  merger  plans, 
there  will  be  established  not  later  than 
July  5. 1968.  a  Special  Committee  on  Uie 
Merger  of  Farm  Credit  Banks.  The 
Special  Committee  shall  be  composed  of 
one  director  bom  the  board  of  directors 
of  each  Farm  Credit  Bank  and  the 
members  of  the  Farm  Credit  System 
Assistance  Board.  The  Special 
Committee  shall  elect  a  chairman  from 
among  its  members. 

(2)  The  Board  of  Directors  of  each 
Farm  Credit  Bank  shall  elect  its 
representative  to  the  Special  Committee': 
by  majority  vote  from  among  its 
members.  In  those  districts  where  the 
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Farm  Credit  Bank  will  not  have  its  first 
board  of  directors'  meeting  prior  to  July 
5, 1968,  the  Special  Committee  member 
shall  be  elected  prior  to  such  date  by  the 
members  of  the  District  Board  elected 
by  the  Federal  land  bank  associations, 
production  credit  associations  and 
borrowers  at  large.  Each  board  of 
directors  shall  also  elect  an  alternate 
member  of  the  Special  Committee  w)io 
shall  attend  meetings  and  vote  on 
matters  when  the  principal 
representative  is  unable  to  attend. 

(c)  The  pro{>osal  developed  by  the 
Special  Committee  may  include  one  or 
more  merger  plans  involving  two  or 
more  Farm  Credit  Banks.  Upon  approval 
of  the  entire  proposal  by  a  majority  of 
the  members  of  the  Farm  Credit  System 
Assistance  Board  and  approval  of  any 
merger  plan  contained  in  the  proposal 
by  the  Special  Committee 
representatives  of  the  banks  involved  in 
such  merger,  the  merger  plans  shall  be 
submitted  to  the  stockholders  of  the 
banks  involved, 

(d)  The  proposal  of  the  Special 
Committee  and  each  merger  plan, 
together  with  the  disclosure  materials, 
shall  be  submitted  to  the  Farm  Credit 
Administration  for  approval  not  later 
than  90  days  prior  to  the  scheduled  date 
for  the  stockholder  votes  for  each 
merger  involved.  The  stockholder  votes 
shall  be  scheduled  to  occur  not  later 
than  90  days  prior  to  the  effective  date 
of  the  merger,  which  shall  not  be  later 
than  luly  5. 1989. 

Dated:  May  4, 1988. 

David  A.  Hill. 

Secretary,  Farm  Credit  Administration  Board, 

[FR  Doc.  88-10437  Filed  5-10-88;  8:45  am] 
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12  CFR  Part  620 
Discioaure  to  Sharehotders 

1 

aocncy:  Farm  Credit  Administration. 
action:  Final  rule. 


;  The  Farm  Credit 
Administration  (FCA)  adopts  in  final 
form,  with  a  minor  clarifying  change,  the 
interim  rule  amending  Part  620  that  was 
published  with  request  for  comment  on 
February  5, 1988.  53  FR  3334.  The  rule 
relates  to  disclosure  of  loans  involving  a 
greater  than  normal  risk  of  collectibility 
to  senior  officers  and  directors  and  their 
immediate  families  and  affiliated     { 
organizations.  The  rule  implements  a 
provision  of  the  Agricultural  Credit  Act 
of  1987  (Pub.  L  100-233)  (1987  Act), 
which  amends  section  5.17(a)(9)  of  the 
Farm  Credit  Act  of  1971  (1971  Act).  12 


U.S.C.  22S2(aH9),  by  pladng  limitaUons 
on  the  disclosure  the  FCA  can  require  in 
shareholder  reports  of  the  condition  or 
classification  of  loans  to  senior  officers 
and  directors  and  their  immediate 
families. 

DATES:  This  regulation  shall  become 
effective  after  the  expiration  of  30  days 
from  publication  during  which  either  or 
both  houses  of  Congress  is  in  session. 
Notice  of  effective  date  will  be 
published. 

FOR  FURTHCR  INFORMATION  CONTACT: 
Dorothy  J.  Acosta.  Senior  Attorney, 
Office  of  General  Counsel,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22l02r-&090, 
(703)  883-4020 
or 
James,  Thies,  Assistant  Chief,  Financial 
Analysis  and  Standards  Division. 
Farm  Credit  Administration,  1501 
Farm  Credit  Drive.  McLean,  VA 
22102-5090,  (703)  883-4483,  TDD  (703) 
883r-4444. 
SUPPLEMENTARY  INFORMATION:  On 
February  5, 1988,  the  FCA  published  an 
interim  rule  with  request  for  comment 
that  implements  a  provision  of  the  1987 
Act.  Section  424  of  the  1987  Act 
amended  section  5.17(a)(19)  of  the  1971 
Act,  12  U.S.C.  2252(a)(9),  to  prohibit  the 
FCA  bom  requiring  in  each  institution's 
shareholder  reports,  disclosure  of  the 
condition  or  classification  of  a  loan  to  a 
director  who  has  resigned  before  the 
time  for  filing  the  applicable  report  with 
the  Farm  Credit  Administration  or 
whose  term  of  office  will  expire  no  later 
than  the  date  of  the  shareholder  meeting 
to  which  the  statement  relates.  In 
addition,  the  statutory  amendment  limits 
the  family  members  fiom  whom 
disclosure  can  be  required  to  those  who 
reside  with  directors  or  those  in  whose 
loan  or  business  operation  the  director 
has  a  material  financial  or  legal  interest. 
The  legislative  history  of  the  section 
indicates  that  Congress  intended  the 
limitations  on  disclosure  to  apply  to 
senior  officers  as  well.  (See  H.R.  Rep. 
No.  490. 100th  Cong.,  1st  Sess.  288.)  The 
FCA  stated  in  the  preamble  to  the 
interim  rule  that  the  term  "resign"  will 
be  interpreted  to  mean  that  the  officer  or 
director  has  actually  vacated  the  office. 
The  FCA  received  three  comments  on 
the  interim  rule,  one  from  the  Farm 
Credit  Corporation  of  America  (FCCA), 
on  behalf  of  its  member  banks,  and  one 
from  each  of  two  Farm  Credit  Districts, 
concurring  with  the  FCCA  conunents. 
The  FCCA  supported  the  rule  but 
requested  several  clarifications. 
First,  the  FCCA  requested  clarification 


that  tfae  formal  designation  can  occur  at 
any  time  up  to  the  actual  time  of  filing  of 
the  applicable  report  with  the  FCA.  The 
FCA  confirms  the  PCCA's  interpretation, 
with  the  understanding  that  the  actual 
filing  will  occur  no  later  than  the  time 
for  filing  required  by  the  regulation. 
Section  620.3())(3)(ii)  of  the  interim  rule 
has  been  changed  in  the  final  rule  to     . 
clarify  this  point,  by  inserting  the 
parenthetical  phrase  "(but  in  no  case 
later  than  the  date  of  actual  filing)"  after 
"Farm  Credit  Administration."  The  FCA 
also  emphasizes  that  the  officer  or 
director  must  also  have  actually  left 
office  prior  to  the  required  time  for  filing 
of  the  applicable  report,  but  in  no  case 
later  than  the  date  of  the  actual  filing  of 
the  report  The  FCA  will  monitor  any 
such  resignations  through  its 
examination  process  to  assure  that  they 
have  been  accomplished  in  good  faith 
and  not  merely  to  circumvent  the 
regulation. 

Second,  the  FCCA  requested 
confirmation  of  its  understanding  that 
where  the  term  of  office  will  expire  at  an 
annual  meeting  of  the  stockholders  and 
the  director  is  not  standing  for  re- 
election, a  resignation  prior  to  the  date 
of  the  stockholder  meeting  would  not  be 
necessary  in  order  to  avoid  disclosure. 
The  FCA  confirms  that  it  intends  the 
regulation  to  be  so  understood. 

Third,  the  FCCA  requested 
confirmation  that  if  there  are  no  loans  to 
senior  officers  or  directors  or  their 
immediate  families  requiring  disclosure 
because  they  involve  a  greater  than 
normal  risk  of  coUectibilify,  the  separate 
statement  required  by  the  interim  rule 
should  be  a  general  statement  that  there 
are  no  loans  to  senior  officers  and 
directors.  The  FCCA  further  stated  its 
understanding  that  if  there  were  such 
loans,  they  would  be  disclosed  unless 
there  were  a  timely  resignation  by  the 
senior  officer  or  director  involved  or  an 
expiration  of  the  term  of  office  of  the 
director.  The  FCA  intends  the  regulation 
to  operate  as  follows:  If  there  are  no 
loans  to  senior  officers  and  directors, 
their  affiliated  organizations,  or  their 
immediate  family  members,  requiring 
disclosure  because  they  involve  a 
greater  than  normal  risk  of  collectibility 
(except  for  any  loans  to  persons  who 
have  resigned  in  a  timely  manner  or 
who  do  not  seek  re-election  at  the  . 
annual  meeting],  the  institution  should 
state  that  there  are  no  loans  to  senior 
officers  or  directors,  their  affiliated 
organizations,  or  immediate  family 
members  who  reside  in  the  same 
household  or  in  whose  loan  or  business 
operation  the  officer  or  director  has  a 


material  financial  or  legal  interest,  that 
require  disclosure  because  they  involve 
a  greater  than  normal  risk  of  ■ 

collectibility.  If  there  are  such  loans 
requiring  disclosure  because  they 
require  a  greater  than  normal  risk  of 
collectibility,  the  institution  should 
make  such  disclosure  and  state  that 
except  as  disclosed  in  the  report,  there 
are  no  such  loans  requiring  disclosure 
because  they  involve  a  greater  than 
normal  risk  of  collectibility. 

List  of  Subjects  in  12  CFR  Part  620 

Disclosure  to  shareholders,  Annual 
reports.  Quarterly  reports.  Association 
annual  meeting  information  statements. 

Accordingly,  the  interim  rule 
amending  12  CFR  Part  620  that  was 
published  at  53  FR  3334  on  February  5, 
1988  is  adopted  as  a  final  rule  with  the 
following  change: 

PART  620— DISCLOSURE  TO 
SHAREHOLDERS 

1.  The  authority  citation  for  Part  620  is 
revised  to  read  as  follows: 

.  Authority:  Sees.  5.17;  12  U.S.C.  2252;  sec. 
424  of  Pub.  L  100-233. 

2.  Section  620.3(j)(3)(ii)  is  revised  to 
read  as  follows: 

§620.3    Contents  of  ttw  Annual  Report  to 
StiarehoMers. 

*        •        *        •        • 

(3)  Loans  to  senior  officers  and 
directors.  *  *  * 

(ii)  To  the  extent  applicable,  state  that 
no  loan  to  a  senior  officers  or  director, 
or  to  any  organization  affiliated  with 
such  person,  or  to  any  immediate  family 
member  who  resides  in  the  same 
household  as  such  person  or  in  whose 
loan  or  business  operation  such  person 
has  a  material  financial  or  legal  interest, 
involved  more  than  the  normal  risk  of 
collectibility;  provided  that  no  such 
statement  need  be  made  with  respect  to 
any  director  or  senior  officer  who  has 
resigned  before  the  time  for  filing  the 
applicable  report  with  the  Farm  Credit 
Administration  (but  in  no  case  later  than 
the  actual  filing),  or  whose  term  of  office 
will  expire  or  terminate  no  later  than  the 
date  of  the  meeting  of  stockholders  to 
which  the  report  relates. 

Dated:  May  4,  lOSa 

David  A  HiU. 

Secretary.  Farm  Credit  Administration  Board. 
(FR  Doo.  68-10436  Filed  5-10.68;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

(Docket  Na  87-ASW-23;  AmsndmMit  39- 
59111 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc^  Model  222, 
222B  and  222U  Helicopters 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
Action:  Final  rule. 

summary:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting  a 
new  airworthiness  directive  (AD)  which 
was  previously  made  effective  as  to  all 
known  U.S.  owners  and  operators  of 
certain  Bell  Helicopter  Textron,  Inc., 
Model  222,  222B,  and  222U  helicopters 
by  individual  letters.  The  AD  requires 
revising  the  FAA-approved  Rotocraft 
Flight  Manual  Emergency/Malfunction 
Procedures  and  installing  a  red  engine 
chip  light  lens.  The  AD  was  needed  to 
detect  and  prevent  a  possible  impending 
engine  power  turbine  wheel  burst  which 
could  result  in  failure  of  the  adjacent 
engine,  severance  of  the  tail  rotor 
driveshaft,  and  subsequent  loss  of  the 
helicopter. 

EFFECTIVE  DATE:  May  27, 1988,  as  to  all 
persons  except  those  persons  to  whom  it 
was  made  immediately  effective  by 
priority  letter  AD  No.  87-13-01,  issued 
June  19. 1987,  which  contained  this 
amendment. 

Compliance:  As  indicated  in  the  body 
of  the  AD. 

addresses:  The  applicable  service 
bulletins  may  be  obtained  from  Bell 
Helicopter  Textron,  Inc.,  P.O.  Box  482. 
Fort  Worth.  Texas  76101,  or  may  be 
examined  in  the  Regional  Rules  Docket 
Office  of  the  Regional  Counsel,  FAA. 
Southwest  Region.  4400  Blue  Mound 
Road.  Fort  Worth,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Tyrone  D.  Millard,  Helicopter 
Certification  Branch,  ASW-170,  Federal 
Aviation  Administration,  Fort  Worth, 
Texas  76193-0170.  telephone  (817)  624- 
5177. 

SUPPLEMENTARY  INFORMATION:  On  June 
19, 1987,  priority  letter  AD  No.  87-13-01 
was  issued  and  made  effective 
immediately  as  to  all  known  U.S. 
owners  and  operators  of  certain  Bell 
Helicopter  Textron.  Inc..  Model  222, 
222B,  and<222U  helicopters.  The  AD 
required  engine  shutdown  in  the  event 
of  a  chip  light  due  to  a  possible  No.  3 
bearing  problem.  AD  action  was 


necessary  to  detect  and  prevent  a 
possible  impending  power  turbine  wheel 
burst: 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  public 
interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  letters  issued  June  19, 1987.  to 
all  known  U.S.  owners  and  operators  of 
certain  Bell  Helicopter  Textron,  Inc., 
Model  222,  222B,  and  222U  helicopters. 
These  conditions  still  exist  and  the  AD 
is  hereby  published  in  the  Federal 
Register  as  an  amendment  to  S  39.13  of 
Part  39  of  the  Federal  Aviation 
Regulations  to  make  effective  as  to  all 
persons. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  en  evaluation  or  analysis  is 
not  required).  A  copy  of  it,  when  filed, 
may  be  obtained  fiom  the  Regional 
Rules  Docket. 

Ust  of  Subjecto  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safefy.  Safefy. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows:  | 

Anthortty:  49  U.S.C.  1354(a);  1421  and  1423; 
49  U.S.C  106(g)  (Revised.  Pub.  L  97-44% 
lanuary  12. 1983):  and  14  CFR  11.89. 

§99.13    lAmandMl] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Bell  HeBcopter  Textroo,  be  (BHTI):  Applies 
to  Model  222.  222a  and  222U  helioqpten 
(LTS 101  series  engines  installed)    I 
certificated  in  any  category.  > 

(Airwi>rthineaa  Docket  No.  87-ASW-23) 

Compliance  is  required  as  indicated,  mnless 
already  accomplished. 

To  detect  and  prevent  a  possible 
impending  engine  power  turbine  wheel  burst 
which  could  result  in  failure  of  the  adjacent 
engine,  severance  of  the  tail  rotor  driveahaft 
and  subsequent  toae  of  the  helicopter,    I 
accomplish  the  following:  ' 

(a]  If  the  scavenge  debris  monitor  is 
installed  on  each  engine  and  is  wired  to  a 
separate  red  engine  chip  light  which      j 
incmporates  a  light  test  feature  (as        • 
previously  required  by  AD  88-17-12,  Rl.  on 
Bell  222B  and  222U  beHcopters],  accomplish 
the  following  before  further  flight: 

(1)  Revise  the  FAA-approved  Rotorcraft 
Flight  Manual  Emergency/Malfunction 
Procedures,  Section  3,  by  adding  the      1 
following  red  engine  chip  light  warning  | 
procedure  to  Table  3-1  (warning  lights): 
Eng  1— Chip  (Red)  or  Eng  2— Chip  (Red) 

Shut  down  affected  engine.  Land  n  soon 
as  practical.  - 

And  add  the  following  warning  information: 

WARND4G 

"IN  THE  EVENT  OF  FLUCTUATING  OR 
LOSS  OF  POWER  TURBINE  (Nr)  SPEED 
INDICATION,  SHUT  DOWN  THE 
AFFECTED  ENGINE  AS  SOON  AS 
POSSIBLE.  LAND  AS  SOON  AS 
PRACTICAL" 

(2)  Revise  the  FAA-approved  Rotorcraft 
F^|ht  Manual  Normal  Prooedurea — Interior 
and  Prestart  Check  by  adding  the  following: 

Eng  1— Chip  (Red),  Eng  2— Chip  (Red) 

Activate  light  test  feature  and  check 
illumination. 

Note:  The  FAA  approved-Rotorcraft  PH^t 
Manual  Emergency /Malfunction  Ptocedurea. 
Sectioa  9,  Table  3^  (caotion  Ughta),  Eng  1— 
Chip  (Amber),  Eng  2— Chip  (Amber),  does  not 
specify  engine  shutdown  on  tlie  basis  of  the 
aml>er  chip  light  alone  and  should  remain 
unchanged. 

(b)  If  the  scavenge  debris  monitor  is  not 
installed  or  »  not  separately  wired,  revise  the 
FAA-approved  Rotorcraft  Flight  Manual 
Emergency/Malfunction  Procedures,  Section 
3,  Table  3-2  (caution  lights),  before  further 
flight,  by  changing  the  current  engine  dtip 
light  procedure  to  read  as  follows: 

Eng  1— Chip  (Amber).  Eng  2— Chip  (Amber) 

Shot  down  affected  engine.  Land  as  spon 

aa  practical. 

And  add  the  following  information: 


WARNING 

"IN  THE  EVENT  OF  FLUCTUATING  OR 
LOSS  OF  POWER  TURBINE  (Nr)  SPEED 
INDICATION.  SHUT  DOWN  THE 
AFFECTED  ENGINE  AS  SOON  AS 
POSSIBLE.  LAND  AS  SOON  AS 
PRACTICAL" 

Note:  The  scavenge  debris  monitor  may  be 
installed  and  wired  to  a  separate  red  engine 
chip  light  so  that  the  lasa  stringent 
requirements  of  para^ai^  (a)  (Xf  thia  AD 
apply  provided  that  the  details  of  the  chip 
light  wiring  modiftcation  are  approved  by  the 
Manager,  Helicopter  Certification  Branch, 
Aircraft  Certification  Division.  FAA. 
Southwest  Region,  Fort  Worth,  Texas  76193- 
0170. 

(c)  If  the  scavenge  debris  monitor  is  not 
installed  or  not  separately  wired,  replaca 
each  amber  engine  chip  segment  lens  no  later 
than  December  31. 1987,  with  a  red  engine 
chip  segment  lens  or  by  an  equivalent  red 
light  indication  which  is  suitably  identified. 
Once  this  has  l>e«n  acoompUshed,  remove  the 
flight  manaal  changea  preacrilMd  in 
paragraph  (b)  of  this  AD  and  add  the  flight 
manual  changes  prescribed  in  paragraph 
(a)(1)  of  this  AD. 

(d)  An  alternate  method  of  compliance  or 
adfustment  of  tiie  compliance  time,  which 
provides  an  equivalent  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Hehcopter  Cotlfication  Branch.  Aircraft 
Certification  Division,  FAA.  Southwest 
Region.  Port  Worth,  Texas  79193-0170. 

This  amendment  becomes  effective 
May  27, 1968,  as  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  priority  letter 
AD  NO.  87-13-01,  issued  June  19, 1987, 
which  contained  this  cunendment. 

Issued  in  Fort  Worth.  Texas.  April  18, 198a 
CR.  Melughi,  fr.. 
Director,  South  west  Region. 
pit  Doc  88-10410  Filed  S-10-88;  8:45  am] 
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14  CFR  Part  39 

[Docket  Na  at-NM-tT-AD;  Amdt  3a-M13] 

Airwortfiineaa  DIrectiva*;  Boeing 
Model  737-300  Sertea  AlrplanM 

AOlNcr.  Federal  Aviatten 
Administration  (FAA).  DOT. 
ACTKM:  Final  role. 


r.  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737- 
300  series-airplanes,  which  requires 
inspection  for  chafing  and  leaks  on  the 
variable  stator  vane  control  system  fuel 
manifold,  inq>ection  for  correct 
orientatioB  of  the  three  fifth/ninth  stage 
pneumatic  duct  coupling  clamps,  and 
relocation  of  the  left  fan  cowl  hold  open 
rod  and  bracket^.  This  amendment  is 
prompted  by  reports  of  damage  to 
variable  stator  vane  control  system  fuel 


manifolds  and  chafing  on  the  fuel  supply 
tube  lower  clamp.  This  condition,  if  not 
corrected,  could  result  in  fuel  leakage 
causing  a  potential  fire  hazard  and 
subsequent  engine  shutdown. 

DATE  Effective  May  27. 198& 

Aoomsaas:  The  applicable  service 
infoTBiation  may  be  obtained  from  the 
Boeing  Commercial  Airplane  Company, 
P.O.  Box  3707,  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  Seattle 
Aircraft  Certification  Office.  FAA, 
Northwest  Mountain  Region,  9010  East 
Marginal  Way  South,  Seattle. 
Washington. 

FOfl  FURTHER  INFORMATION  CONTACT 

Mr.  Stephen  S.  Bray,  Propulsion  Branch, 
ANM-140S:  telephone  (206)  431-1969. 
Mailing  address:  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68666,  Seattle,  Washington 
98168. 

SUPPI-EMENTARY  INFORMATION:  During 

the  coiuse  of  an  investigation,  three 
separate  incidents  of  chafing  and  fuel 
leaks  on  Boeing  Model  737-300  airplanes 
were  found.  It  was  determined  that  the 
fifth/ninth  stage  pneumatic  duct 
coupling  clamps  caused  chafing  on  the 
variable  stator  vane  control  system  fuel 
manifolds,  which  resulted  in  two  fuel 
leaks.  Airplanes  also  showed  chafing  of 
the  fuel  supply  lower  tubing  clamp, 
caused  by  interference  with  the  left  fan 
cowl  hold  open  rod.  This  condition,  if 
not  corrected,  could  result  in  fuel 
leakage  causing  a  potential  fire  hazard 
and  subsequent  engine  shutdown. 

The  FAA  has  reviewed  and  approved  ' 
Boeing  Alert  Service  Bulletin  737- 
7lAl20a,  dated  December  10. 1987. 
which  describes  the  inspection  for 
correct  orientation  of  the  three  fifth/ 
ninth  stage  pneumatic  duct  coupling 
clamps,  and  relocation  of  left  fan  cowl 
hold  open  rod  assembly. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  this  AD  requires 
inspection,  mo^cation,  and 
replacement,  if  necessary,  in  accordance 
with  the  service  bulletin  previously 
mentioned. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  heretm  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  set  forth  in  this 
amendment  are  jxtmuilgated  pursuant  to 
the  authority  in  the  Fadaral  Aviatioii  Act 
of  1958,  as  amended  (49  U.S.C  1301,  et 


seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
■subject  Thus  in  accordance  with 
Executive  Order  12812,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
:that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  thatthis  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required). 

List  of  Subjecto  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Ameodment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  9  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39-{AMENDEDI 

1,  The  authority  citation  for  Part  39 
tx>ntinues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 


(39.13    (Am«wtad] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Boeing  Model  737-300 
series  airplanes  Usted  in  Boeing  Alert 
Service  Bulletin  737-71A1208.  dated 
December  10, 1987,  certificated  in  any 
category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  fuel  leaks  caused  by  chafing  of 
the  engines  fuel  tube  and  variable  stator  vane 
manifolds,  accompUsh  the  following: 
'  A.  Within  the  next  30  days  after  the 
effective  date  of  this  AD,  inspect  the  variable 
stator  vane  fuel  manifold  for  chafing  and 
leaks,  and  check  orientation  of  the  fifth/ninth 
stage  pneumatic  duct  coupling  clamps,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  737-71A120e,  dated  December  10. 
1987.  Repair  or  replace  chafed  components 
and  relocate  components,  as  necessary, 
before  further  flight 


B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety  and 
which  has  the  concurrence  of  an  FAA 
Principal  Maintenance  Inspector,  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office,  FAA,  Northwest 
Mountain  Region. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707, 
Seattle,  Washington  98124.  This 
information  may  be  examined  at  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle.  Washington. 

This  amendment  becomes  effective 
May  27, 1988. 

Issued  in  Seattle,  Washington,  on  April  28, 
1988. 

Frederick  M.  Isaac, 

Acting  Director,  Northwest  Mountain  Region. 
(FR  Doc.  88-10411  Filed  5-10-88;  8:45  am] 
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14  CFR  Part  39 

[DociMt  Na  88-NM-3a-AD;  Amdt  39-5921] 

Alrworthinaaa  Diractlvea;  SAAB 
Falrchild  MocM  SF-340A 

AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  SAAB  Fairchild 
Model  SF-340A  series  airplanes,  which 
currently  requires  limitations  to  the 
operation  of  the  cabin  lighting  system  in 
order  to  eliminate  an  unsafe  condition 
created  by  electrical  arcing.  This 
amendment  requires  the  deactivation  of 
the  circuits  providing  power  to  the  cabin 
fluorescent  lighting  system  (overhead 
and  windows  lights)  during  ground  and 
flight  operations  until  the  cabin  lighting 
inverter  assemblies  have  been  modified. 
This  amendment  is  prompted  by  two 
recent  reports  of  the  loss  of  the  braking 
system  caused  by  the  fluorescent 
lighting  inverter  internal  failure.  This 
condition,  if  not  corrected,  could  lead  to 
the  loss  of  the  wheel  brake  system  and 
cause  electromagnetic  interference  with 
other  systems. 
date:  Effective  June  3, 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  fix>m 
SAAB  Aircraft.  Product  Support  S- 


58188.  Unkoping,  Sweden.  This 
hiformation  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
certification  office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT 

Mark  Quam,  Standardization  Branch, 
ANM-113;  telephone  (206)  431-1978. 
Mailing  address:  FAA.  Northwest  • 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168, 

SUPPtEMENTARY  INFORMATION:  On 

October  22, 1987,  FAA  issued  AD  85-25- 
54-Rl,  Amendment  39-5760  (52  FR 
41975;  November  2, 1987),  to  require 
certain  limitations  to  the  operation  of 
the  cabin  lighting  system.  That  action 
was  prompted  by  a  report  of  electrical 
arcing  caused  by  a  short  circuit  in  the 
overhead  lighting  system  wiring,  which 
resulted  in  smoke  entering  the  cabin 
during  flight. 

Subsequent  to  the  issuance  of  that 
AD,  the  FAA  approved,  as  an  alternate 
means  of  compliance,  the  activation  and 
continued  use  of  the  fluorescent  lighting 
system  under  certain  conditions. 

Since  the  time  that  this  approval  was 
granted,  there  have  been  two  reports  of 
brake  system  loss  caused  by  cabin 
fluorescent  lighting  inverter  internal 
solder  connection  failure. 
Electromagnetic  interference  was  also 
noted  with  the  audio  system  and  the 
stick  pusher.  This  condition,  if  not 
corrected,  could  lead  to  loss  of  the 
wheel  brake  system  and  cause 
electromagnetic  interference  with  other 
systems. 

SAAB  has  developed  an  inverter 
modification  kit  with  improved  solder 
connections,  and  has  issued  SAAB 
Service  Bulletin  SF340-33-021,  dated 
June  12, 1987,  which  provides 
instructions  to  install  these  kits.  The 
Swedish  Airworthiness  Authority  (LFV), 
has  classified  this  service  bulletin  as 
mandatory. 

This  airplane  model  is  manufactured 
in  Sweden  and  type  certification  in  the 
United  States  under  the  provisions  of 
9  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design  registered  in  the  U.S., 
this  AD  requires  the  deactivation  of  the 
circuits  providing  power  to  the  cabin 
fluorescent  lighting  system  (overhead 
and  window  lights)  during  ground  and 
flight  operations,  until  the  fluorescent 
lighting  inverter  is  modified,  in 
accordance  with  SAAB  Service  Bulletin 
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SF34(>-33-a21.  dated  June  12, 1987.  As 
noted  in  AO  8&-25-64-R1.  installation  of 
the  modification  described  in  SAAB- 
Scania  Service  Bulletin  SF340-33-018. 
Revision  1,  dated  April  3, 1987,  is 
retained  as  an  optional  terminating 
action  for  the  requirements  of  this  AD. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  puUic 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958.  as  amended  (49  U.S.C  1301.  et 
seq.],  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject  Thus,  in  accordance  with 
Executive  Order  12812,  it  is  determined 
that  sodi  regulatioas  dio  not  have 
federaUsra  implications  warranting  the 
preparation  of  a  Federalism  I 

Assessment  ' 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  he  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  widi 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft  It  has  been 
further  determined  diat  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Polides  and  Procedures 
(44  FR 11034:  February  28, 1979).  If  Uiis 
acti(m  is  subsequentiy  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regidatory  docket 
(otherwise,  an  evaluation  is  not 
required). 

List  of  SubJacU  in  14  CFR  Part  39 

Aviation  safety,  Aircraft 

Adoptiaa  of  the  Aawndment 

Accordin^y,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  {  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13]  as 
follows: 

PART  3»-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Aatbority:  49  U.S.C.  13S4(a).  1421  and  1423; 
49  U.S.C  10e(g)  (R«vited  Pub.  L  97-44% 
Jaauaiy  12. 1983);  and  14  CFR  11.8a 


$39.13 

2.  By  superseding  AD  85-2S-54-R1 
Amendment  39-^760  (52  FR  41975; 


November  2, 1987).  with  the  following 
new  airwortlriness  dkective: 

SAAB-FaircfalU:  AppUet  to  Mode!  SF-340 
•eriet  aifpianes,  listed  in  SAAB-SCANIA 
Swlce  Bulletin  SFMO-33-Oie.  Revision 
1,  dated  April  3, 1987,  certificatad  tn  any 
category.  Compliance  raqoired  as 
indicated.  unleM  prevknialy 
aoconplisfaatL 
To  prevent  electramagnetic  intarfsrencs 

with  navigation  and  other  systems,  and  the 

loss  of  the  wheel  brake  system,  accomplish 

the  following: 

A.  Within  5  days  following  the  effective 
date  of  this  AD,  incorpnate  the  following,  as 
applicable,  into  the  limitations  section  of  the 
airplane  flight  mannaL  This  may  be 
accomplished  by  including  a  copy  of  this  AD 
in  the  airplane  flight  manual: 

1.  For  airplanes  that  do  not  have  the 
fluorescent  lighting  inverters  modified  tai 
accordance  with  SAAB  Service  Bulletin 
SF3«>-33-021.  dated  )une  12. 1987: 

a.  Dtiring  all  fHght  operations  and  ground 
opeiationa  with  the  engines  renning. 
deactivate  the  circuits  providing  power  to  die 
cabin  internal  overfaeed  and  window  h^ita 
by  first  switching  off  these  li^ts.  and  ten 
opening  circuits  breakers  numbers  F24  and 
F2S. 

b.  Daring  operation  with  the  cabin 
overhead  and  window  Ugbts  deactivatoiiene 
reading  li^t  in  each  row  mMt  be  turned  oa: 
or  for  those  airplanes  so  configured.  Row  B 
on  the  fli^t  atiendant's  panel  must  be 
selected  "on". 

2.  For  airplanes  that  have  the  fhioreacent 
Ugbting  inverters  modified  tn  accordaaea 
witii  SAAB  Service  Bulletin  SF340-33-021. 
dated  Jmw  12. 1987:  Prior  to  the  first  Bight  of 
the  day,  a  crew  member  must  inspect  the 
cabin  internal  overhead  and  window  lights  to 
ensure  that  all  fluoteacent  lamps  art  lit  tf  a 
lamp  is  not  ht  it  must  be  replaced  prior  to 
further  flight,  or  the  circuits  which  power  the 
lamp  must  l>e  deactivated. 

B.  Modification  of  the  fluorescent  lighting 
inverter  assembly.  P/N  ia-904.  S/N  860-1992 
without  blue  dot  and  inverter  assembly  P/N 
18-986,  S/N  1100-3420  wltiiout  bhu  dot  fal 
aooordance  with  SAAB  Service  Bulletin 
SF34fr-33-021.  dated  June  12, 1987,  constitutes 
terminating  action  for  the  requirements  of 
paragraph  A.I.,  above. 

C.  InsUllation  of  Modification  1422.  as 
described  in  SAAB-8CAN1A  Service  Bulletin 
SF340-33-C16,  Revision  1,  dated  April  3, 1987, 
constitutes  terminating  action  for  the 
requirements  of  paragraph  A.  of  this  AO. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch,  ANM-113.  FAA. 
Northwest  Mountain  R^gioiL 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI],  who  may  add  any  comments 
and  then  send  it  to  the  Manager, 
Standardization  Branch.  ANM-113. 

E.  Special  flight  peimits  may  be  issued  in 
accordance  witii  FAR  21.197  and  21.198  to 
operate  airplanes  to  a  base  for  ttie 
accomplisliment  of  bispections  and 
modifications  required  by  ti^  AD. 


AH  pecsoBS  affected  by  this  directive 
who  have  not  already  received  die 
approfxiate  service  docaments  from  the 
manafacturer  Biay  obtain  coinas  upon 
request  to  SAAB^Wrchild.  Product 
Siq^Mrt,  S-6618B,  linWtying,  Sweden. 
These  documents  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region. 
1790t  Padflc  Hi^way  Soadt  SeatUe. 
Washington,  or  the  Seattie  Aircraft 
Certification  Office.  9010  Bast  Marginal 
Way  Soudi.  Seatde.  Washington. 

This  amendment  becomes  effective 
June  3. 198& 

Issued  in  Seattie,  Washington,  on  May  3. 
1988. 

FMeiick  M.  Isaac 

Acting  Director.  Northwest  Moantain  Region. 
[FR  Doc.  88-10409  Rled  S-10-88;  8:45  am| 
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Office  of  the  Secretary 
14CFRPart802 

(Docket  Na  48*14;  Aindt  302-73] 

Documentary  Service^  Operating 
Hours 

AOENCV:  Department  of  Transportation, 
OfBce  of  tiM  Secretary. 
action:  Final  rvia. 


v.  The  Department  hereby 
changes  the  operating  honrs  for  its 
Documentary  Services  Division  from 
9H)0  a.m.-5:30  pjn.  to  9:00  a.m.-5:00  p.m. 
(All  times  are  Eastern  Standard  or 
Daylight  Saving  lime,  whichever  is  in 
effect  in  die  District  of  Columbia).  All 
persons  wishing  to  file  doctmtents  with 
the  Division  must  now  do  so  between 
the  hours  of  OKU  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  legal 
holidays.  This  correction  will  continue  to 
provide  persons  that  wish  to  file 
documents  with  the  Department  more 
than  ample  time  to  do  so. 
EFFECTIVE  DATB  May  31, 1988. 
FOR  FUflTNCR  WFOWmTION  CONTACT: 
Samuel  E  Whitebom,  Office  of  the 
General  Counsel  C-Sa  (202)  366-9307, 
Department  of  Transportation,  400 
SevenUi  Street  SW,  Washington,  DC 
20590. 
tUPnCMENTARY  INFORMATION:  Since 

this  amendment  relates  to  Departmental 
management  procedures,  and  practice, 
notice  and  comment  on  it  are 
unnecessary  and  it  may  be  made 
effective  in  fewer  than  thirty  days  after 
publication  in  the  Federal  Regteter. 

Under  die  49  CFR  1.57(1)  die  General 
Counsel  has  authority  to  inake 
corrections  to  regulations  of  the  Office 
of  the  Secretary.  In  accordance  with  that 


authority,  the  following  correction  is 
made. 

liat  ef  Sofajeols  ia  14  CFR  Part  Jn 

Aadiority  delegations  (Govonment 
agencies).  Organization  and  fiinctions 
(Government  agencies). 

In  considerMion  of  the  foregomg.  Part 
I  of  Title  14.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

:  PART  302-4AMEIIOED] 

1.  The  aatbority  citation  for  Part  302 
continues  to  read  as  foUowr 

Autiiorlly:  Sees.  101. 203, 204, 401, 402. 403, 
404,  406,  412,  901, 1001, 1802, 1005,  Pub.  L  85- 
726,  as  amended,  72  Stat  737, 742, 743, 754, 
TSa  JW.  lei,  7»,  788. 788. 784. 49.UAC  1301, 
1323,183^1871.1372.1373,1374.1378,1382. 
1471, 1481, 1482.  M8S.  Re-organizatiaB  Plan 
No.  3  of  1981. 75Stata37. 28FR888B:  B.O. 
11514,  Pub.  L  91-00(42  U.SjC  4121);  84  Stat 
772. 39  U.S.C  S402.  unless  otherwise  noted:  49 
U.S.C  SubOtie  L-  Adndnistrative  Psocedara 
Act(SU.SXl8Sletseq.). 

2.  Section  302J  (a)  is  revised  to  read 
as  follows: 

S30tJ   (AmamM] 

(aj  Filing  address,  date  of  filing, 
hours.  Documents  required  by  any 
section  of  Uiis  part  to  be  filed  with  DOT 
shall  be  filed  widi  the  Documentary 
Services  Division  of  DOT,  Washhigton, 
DC  20590. 

Such  documents  shall  be  deemed  to 
be  filed  on  the  date  on  which  diey  are 
actually  received  by  DOT.  Documents 
must  be  filed  between  the  houra  of  9:00 
a.m.  and  5KX)  p.mM  eastern  standard  or 
daylight  saving  time,  whichever  is  in 
effect  in  the  District  of  Columbia  at  the 
time,  Monday  to  Friday,  inclusive, 
except  on  legal  holidays. 

Issued  in  WashingtOB,.DC  May  4. 1088. 
B.  Wayne  Vance. 
GeaenU  Counsei. 
[FR  Doc  88-10340  Filed  5-10-68;  8:46  am) 


DEPARTMENT  OF  COMMERCE 

International  Trade  AdminletraUon 

15  CFR  Part  399 

[Pocket  No.  ■08W  8e8Sl 

RevWoR  Of  ValMated  Uoense  Centroie 
on  NcfcYAG  Surgical  Laaera 

AGENCY:  Bureau  of  Export 
Administration,  C<Hnmerce. 
action:  Final  rule. 


:  Tlie  Bureau  of  Export 
Administration  maintains  the 


Commodity  Control  list  (CCIJ.  which 
identifies  those  items  subject  to 
Department  of  Commerce  export 
controls. 

lids  nde  junimds  die  validated  export 
license  conbnls  on  certain  Nd:YAG 
surgical  lasers  described  bi  paragraph 
(b)  of  die  "Ust  of  'LasOTs'  and 
'Equipment  Containing  Lasers* 
Conbxdled  by  BCCN 1522A"  in  ECCN 
1S22A  on  die  CCL  (Supplement  No.  1  to 
15  CFR  399.1).  This  action  is  in 
accordance  with  a  finding  of  fiorei^ 
availability  under  section  5(f)  i^  die 
Export  Adininistiation  Act  of  1979,  as 
amended.  Nd:YAG  surgical  lasers  widi  a 
continuous  wave  multiinode  output 
power  not  exceeding  175  watts  now 
require  a  validated  license  for  export 
only  to  destinations  in  Country  Gioups 
Q,  S.  W.  Y.  and  Z,  die  People's  Republic 
of  China,  and  Afghanistan  for  national 
security  reasons. 

Notice  of  the  foreign  availability 
determination  on  this  equipment  is 
published  in  die  Notices  section  of  this 
Federal  Kagister. 

EFFiCTlVI  OATi:  May  11. 1988. 

WR  FMRTIWR  INFORMA I  ION  CONTACT; 

Robert  M.  Lemer,  OfBce  of  Foreign 

Availability,  Department  of  Commerce. 

Washin^on.  DC  2023a  Telephone:  (202) 

377-^5953. 

ttJPPI^MENTARY  INFORMATION: 

PiiUmaiffaig  BwT^renients 

1.  Becanse  diis  nde  concerns  a  foreign 
and  military  afbirs  function  of  die 
United  States,  it  is  not  a  rule  or 
regulation  widiin  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regtdatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  Section  13(a)  of  die  Export 
Administration  Act  of  1979,  as  amended 
[50  U.S.C.  app.  2412(a)).  exempts  diis 
rule  from  aU  requirements  of  section  553 
of  the  Administrative  Procedtve  Act 
(APA)  (5  U.S.C.  553),  induding  diose 
reqoirmg  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
date.  This  nde  is  also  exempt  from  these 
APA  requfrements  because  it  involves  a 
foreign  and  military  affairs  function  of 
die  United  States.  Sectkm  13(b)  of  die 
Export  Admhiistration  Act  of  1979.  as 
amended,  does  not  require  diat  dris  rule 
be  published  in  proposed  form  because 
this  rule  does  not  impose  a  new  control 
Further,  no  other  law  requires  that 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  be  given 
for  this  rule. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 


public  comment  are  not  required  ta  be 
given  for  this  rule  by  section  553  of  die 
Administiative  Procedure  Act  (6  U.S.C 
553),  or  by  any  other  law,  under  sections 
e03(a)  and  e04(a)  of  die  Regnlatoiy 
FlexibUity  Act  (5  U.S.C.  603(8)  and 
604(a))  BO  initial  or  final  Reguletory 
Flexibility  Analysis  has  to  be  or  will  be 
pre|>ared. 

4.  This  rule  involves  a  collection  of 
information  that  is  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  This  collection  has  been  approved 
by  the  Office  of  Management  and 
Budget  imder  control  number  0625-0001. 

5.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  aranant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12812. 

Accordingly,  this  nle  is  being  issued 
in  final  form.  However,  as  with  other 
Department  of  Commerce  rules, 
comments  fitnn  die  public  are  always 
welcome.  Written  comments  [six  copies) 
shoidd  be  sabmitted  to:  Joan  Maguire, 
Regulations  Braach,  Bureau  of  Export 
Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington. 
DC  20044. 

List  of  Subjects  la  IS  Cni  not  Si* 

Exports,  Reporting  and  recordkeeping 
reqtrirements. 

Accordingly.  Part  399  of  the  Export 
Administiation  Regulations  (IS  CFR 
Parts  368-399]  is  amended  as  follows: 

PART  39»-{  AMENDED] 

1.  The  audMirity  citation  for  Part  399 
conthnies  to  read  as  follows: 

Aetbority:  Pub.  L  96-72,  93  Stat.  503  (50 
U.S.C  app.  2401  et  aeq.],  as  amended  by  Pub. 
L  97-146  of  December  29. 1961  and  by  Pub.  L 
90-64  of  )uly  IZ  1985:  RO.  12525  of  July  12, 
1985  (50  FR  28757,  July  16. 1985):  Pub.  L  95- 
223  of  December  28, 1077  (50  U.S.C  1701  et 
seq.y,  E.0. 12532  of  September  9. 1985  (50  FR 
36861,  September  10. 1965)  as  affected  by 
notice  of  September  4, 1986  (51  FR  31925. 
SeptenAer  8, 1886):  Pub.  L  99-440  of  October 
2. 1986  (22  U.S.C  5001  et  aeq.);  and  E.0. 12571 
of  October  27.  M86  (51  FR  39505,  October  29, 
1986). 

Sui^enMol  No.  1  to  §399.1  f  kneaded] 

2.  In  Sui^lement  No.  1  to  S  390.1  (die 
Commodity  Control  List).  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  1522A  is  amended 
by  revising  the  Validated  License 
Required  paragraph  (under  the  heading 
"Controls  for  ECCN  1522A")  to  read 
"Country  Groups  QSTVWYZ,  except 
N±YAC  surgical  lasers  with  a  fated 
continuous  wave  multimode  output 
power  not  exceeding  175  watts  require  a 
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validated  license  only  for  Country 
Groups  QSWYZ.  the  People's  Republic 
of  China,  and  Afghanistan." 

Dated:  May  6. 1988. 
Dan  Hoydysh, 

Director,  Office  of  Technology  and  Policy 
Analysis. 

[FR  Doc.  88-10474  Filed  5-10-88:  8:45  am] 
MXINQ  CODE  3610-OT-ll 


DEPARTMENT  OF  THE  TREASURY 
31  CFR  Part  5 

Debt  Collection  Act  of  1982; 
Administrative  Offset 

aoency:  Department  of  the  Treasury. 
action:  Final  rule. 

summary:  The  Department  of  the 
Treasury  is  issuing  fuial  regulations  to 
govern  the  collection  of  debts  owed  to 
the  United  States  which  arise  from 
transactions  with  the  Department,  or 
which  are  to  be  collected  by  withholding 
from  payments  made  by  the  j 

Department.  These  regulations  ' 

implement  debt  collection  procedures 
provided  under  section  10  of  the  Debt 
Collection  Act  of  1982  ("Act")  (Pub.  L 
97-365),  which  is  codified  in  31  U.S.C 
3716.  The  Act  authorizes  the  Federal 
Government  to  use  administrative  offset 
to  collect  debts.  If  the  debtor  is  properly 
notified  and  given  the  opportimity  to 
exercise  certain  due  process  rights,  and 
the  debtor  is  owed  monies  by  the  United 
States  as  a  result  of  other  transactions, 
then  the  debt  can  be  administratively 
offset  from  monies  owed  by  the  United 
States  without  the  debtor's  consent 
EFFEcnvc  DATE:  These  regulations  are 
effective  June  10, 1988. 
FOR  FURTHER  INFORMATKNt  CONTACT: 
Randolph  B.  Sim,  Office  of  the  Assistant 
General  Counsel,  Administrative  and 
General  Law,  Department  of  the 
Treasury,  Room  1410  Main  Treasury 
Building,  1500  Pennsylvania  Avenue 
NW.,  Washington.  DC  20220.  Telephone 
(202)  566-2327. 
SUPPLEMENTARY  INFORMATION:  Section 

10  of  the  Debt  Collection  Act  of  1982 
("Act")  (Pub.  L  97-365)  makes  several 
changes  in  the  way  Executive  and 
Legislative  agencies  collect  debts  owed 
the  Government.  The  purpose  of  the  Act 
is  to  improve  the  ability  of  the  | 

Government  to  collect  debts. 

Under  the  Act.  administrative  offset 
may  be  initiated  when  the  head  of  an 
agency  determines  that  a  debtor  is 
indebted  to  the  United  States,  or  is 
notified  by  the  head  of  another  agency 
that  a  person  or  entity  is  indebted  to  the 
United  States,  and  the  the  debtor  is 


owed  monies  by  the  United  States  as  a 
result  of  fransactions  with  a  Federal 
agency. 

The  debt  may  then  be  collected  by 
administratively  off-setting  the  debt 
against  the  amount  due. 

Analysis  and  Comment 

The  temporary  rule  was  published  in 
the  Federal  RegUter  on  January  2. 1987 
(52  FR  51).  The  comment  period  closed 
on  February  2. 1987.  One  comment  was 
submitted  during  the  comment  period. 
The  Department  has  fully  considered 
this  comment 

•     An  association  of  customs  brokers 
and  forwarders  filed  a  conunent  relating 
to  the  use  of  the  administrative  offset 
procedure  when  entry  duties  above  the 
duty  amount  deposited  upon  entry  of 
goods  into  the  United  States  are 
assessed  by  the  United  States  Customs 
Service.  The  association  points  out  that 
19  U.S.C.  1505(c)  provides  that 

Duties  determined  to  be  due  upon 

liquidation  or  reliquidation  shall  be  due  15 
days  after  the  date  of  that  liquidation  or 
reliquidation,  and  unless  payment  of  the 
duties  is  received  by  the  appropriate  Customs 
officer  within  30  days  after  that  date,  shall  be 
considered  delinquent  and  bear  interest  from 
the  15th  day  after  the  date  of  liquidation  or 
reliquidation  at  a  rate  determined  by  the 
Secretary  of  the  Treasury. 

The  association  requests  that  the 
Department  determine  that  the  offset 
provisions  should  not  be  applied  to 
unpaid  increased  entry  duties 
determined  to  be  due  upon  liquidation 
or  reUquidation  until  the  Customs 
Service  has  disposed  of  any  protest  filed 
in  connection  with  the  liquidation  or 
reliquidation.  The  association  states 
that:  (1)  An  increased  duty  amount 
determined  at  liquidation  or 
reliquidation  is  not  "certain  in  amotmt" 
within  the  meaning  of  31  CFR  5.33(a)(1) 
until  any  protest  is  disposed  of;  and  (2) 
the  protest  procedures  set  forth  in  19 
U.S.C.  1514  should  be  considered  to 
constitute  the  "review  of  the  existence 
and  amount"  of  the  debt  provided  for  by 
31  CFR  5.34(c)  and  31  CFR  5.35(a).  The 
association  notes  that  in  a  report  on  the 
bill  which  became  the  quoted  statute, 
the  House  Committee  on  Ways  and 
Means  stated: 

The  Committee  understands  tliat  Customs 
will  talce  no  disciplinary  action  against 
importers  solely  on  the  grounds  of  failure  to 
pay  increased  or  additional  duties  on 
liquidation  or  rehquidation  until  a  decision  is 
reached  on  a  protest  filed  under  section  514. 
H.R.  Rep.  No.  1015,  98th  Cong.,  2d  Sess.  67: 
reprinted  in  1984  U.S.  Code  Cong,  and  Admin. 
News  4980.  5028. 

The  Department  does  not  believe  that 
the  factors  discussed  in  the  comment 
provide  a  basis  for  modifying  the 


administrative  offset  regulations.  19 
U.S.C.  1505(c)  states  that  "[djuties 
determined  to  be  due  upon  liquidation 
or  reliquidation  shall  be  due  15  days 
after  the  date  of  that  liquidation  or 
reliquidation."  and  such  duties  shall  be 
considered  delinquent  "unless  payment 
of  the  duties  is  received  by  the 
appropriate  Customs  officer  within  30 
days  after  that  date." 

Clearly  the  amoimt  of  the  dufy  owed 
is  fixed  and  due  on  the  date  15  days 
after  the  date  of  liquidation  or 
reliquidation.  and  delinquent  if  not  paid 
within  30  days  after  that  date.  Such  a 
debt  is  not  merely  speculative  in  amount 
at  this  latter  point  Therefore,  it  is 
consistent  with  29  U.S.C.  lS05(c)  for  the 
Customs  Service  to  initiate  proceedings 
to  collect  the  debt  at  this  latter  point. 
However,  the  statutory  scheme,  as 
evidenced  by  the  quoted  text  from  the 
House  Committee  report,  does 
contemplate  that  an  importer  generally 
will  be  permitted  to  withhold  payment 
of  the  duty  owed  until  issuance  of  a 
decision  on  any  protest  and  the 
importer  must  pay  interest  accruing  as  a 
result  of  this  delay  if  the  filed  protest  is 
subsequentiy  denied. 

The  institution  of  adminisfrative  offset 
tmder  these  regulations  is  a  matter  of 
discretion.  In  view  of  the  considerations 
discussed  above,  the  Department  does 
not  anticipate  that  adminisfrative  offset 
ordinarily  will  be  used  to  collect  an 
increased  duty  due  after  liquidation  or 
reliquidation  until  after  any  protest  is 
decided.  However,  it  is  essential  that  the 
Customs  Service  retain  the  authority  to 
use  adminisfrative  offset  in  the 
Service's  discretion,  at  any  time  when, 
absent  such  use.  the  Service's  ability  to 
eventually  collect  the  dufy  may  be 
prejudiced  or  in  jeopardy. 

The  final  regulcCtions  incorporate  one 
change  from  the  temporary  regulations. 
The  first  sentence  of  31  CFR  5.30  in  the 
temporary  regulations  states  that  the 
regulations  "apply  to  the  collection  of 
debt  owed  to  the  United  States  arising 
from  transactions  with  the  Department." 
This  statement  may  give  the  erroneous 
impression  that  the  regulations  apply 
only  if  the  debt  was  incurred  only 
through  a  fransaction  with  the 
Department  In  fact  the  regidations 
apply,  to  the  extent  sUted  in  31  CFR 
5.37(c)  and  the  remaining  regulations,  to 
offsets  made  by  the  Department  of  the 
Treasury,  regardless  of  the  origins  of  the 
debt  to  the  United  States;  and  the 
regulations  also  apply,  to  the  extent 
stated  in  5  CFR  5.37(b).  to  offsets  made 
by  other  agencies  at  the  behest  of  the 
Department  The  first  sentence  of  31 
CFR  5.30  has  therefore  been  amended  to 
clarify  this. 


Executive  Ofdar  12Sn 

This  rule  is  not  a  "major  rule"  under 
Executive  Order  12291  because  it  vrill 
.  not  result  in  (IJ  an  annual  effect  on  the 
economy  of  ilOO  million  or  more;  (2)  a 
major  increase  in  coat  or  prices  for 
consiuneis,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geo^apbic  regions;  or  (3)  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivify.  nmovatien.  or  on  the 
ainlify  of  United  States-based 
enterprises  to  compete  with  foreign- 

•  based  enterprises  in  domestic  or  export 
markets.  Accordingfy,  no  regulatory 
impact  anafysis  is  required. 

Regulatoiy  Flexlbilify  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  these 
regulations,  the  provisions  of  the 
Regulatoiy  Flexibilify  Act  (5  U.S.C.  601 
et  seq.)  do  not  apply. 

List  of  Subjects  in  31  CFR  Part  5 

•  Adminisfrative  offset  Adminisfrative 
practice  and  procedure,  Claims.  Dd>t 
.collections.  Administrative  offset. 

PART5-{AMEN0ED] 

Accordbigly,  for  the  reasons  set  out  in 
the  preamble,  the  temporary  rule  which 
appeared  at  52  FR  51  Qanuary  2, 1987). 
and  which  added  Subpart  D  to  Part  5  of 
Title  31,  Code  of  Federal  Regulations,  is 
adopted  as  a  final  rule  with  the 
following  change: 

Subpart  O—Administrathre  Offset 

1.  The  authorify  citation  for  Subpart 
D  of  Part  5  continues  to  read  as  follows: 

Authority:  31  U.S.C.  3791;  81  U.S.C.  S711;  31 
U.S.C  8716. 

2.  In  S  5.30,  the  first  sentence  is 
revised  to  read  as  follows: 


§5.30 

■    These  regnlaHons  apply  to  the 
collection  of  debts  owed  to  the  United 
States  arising  from  b-ansactions  with  the 
Department  or  where  a  request  for  an 
offset  is  received  by  the  Department 
frtjm  another  agency.  •  •  • 

Date:  April  20,  USa 


PE.! 

Acting  Auistant  Seoretaiy  of  the  Treaaury 

(Management). 

(FR  Doc.  88-10&38  Fikd  6-te-88:  Bi45  am] 


DEPARTTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COTP  San  Frandeoo  Bay  CA  ReguMien 

Safety  Zone  Regulationa;  Closing  of 
Carquiraz  Strait  Anchorago  25 

agency:  Coast  Guard.  DOT. 
action:  Emergency  rule. 

summary:  The  Coast  Guard  established 
a  safefy  rone  in  Carquinez  Strait,  CA. 
The  zone  is  needed  to  close  existing 
anchorage  25  and  establish  ahemative 
anchorages  22  and  23;  the  zone 
encompasses  the  area  of  these  three 
anchorages.  Shoaling  has  forced  the 
Coast  Guard  to  reposition  Carquinez 
Strait  lighted  buoy  number  25.  Coast 
Guard  light  list  number  6760,  to  allow 
greater  water  depth  for  deep  draft 
vessels  fransiting  the  channel.  This 
action  routes  fransiting  deep  draft 
vessels  further  south  into  anchorage  25. 
Being  in  the  outside  of  a  bend  in  the 
sfrait  vessels  in  anchorage  25  posed 
extra  risks  to  transiting  deep  draft 
vessels  even  prior  to  moving  buoy  25. 
Therefore,  closing  anchorage  25  and 
creating  anchorages  22  and  23  has  been 
the  subject  of  a  current  rulemaking 
project.  However,  this  emergency  safefy 
zone  in4)lements  anchorage  ground 
changes  immediately  due  to  the  extra 
risk  posed  by  shoaling  moving  the 
channel  furtiier  toward  anchorage  25. 
effective  dates:  This  regulation 
became  effective  on  27  April  1988.  It 
terminates  when  the  Commander. 
Eleventh  Coast  Guard  District  issues 
final  regulations. 

FOR  FURTNBR  INPORMATION  CONTACT: 

Lieutenant  Junior  Grade  Steven  J. 
Danielczyk,  Coast  Guard  Mwine  Safefy 
Office  San  Francisco  Bay,  Buildmg  14. 
Coast  Guard  island,  Alameda,  CA  94501. 
Phone  415-437-3073. 
•UPPLCMBNTARY  M«F0RMAT10N:  In 
accordance  with  5  U.S.C.  553  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effiective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  die 
public  interest  since  immediate  action  is 
needed  to  respond  to  potential  hazards 
to  the  vessels  fransiting  die  area. 

Draftiag  Information 

The  drafters  of  this  regulation  are 
Lieutenant  Junior  Grade  Steven  J. 
Daniekxylc.  inoject  t^teer  for  the 
Captain  of  the  Port  and  Commander 


S£.  Daiton,  proiect  attorney.  Eleventh 
Coast  Guard  Distinct  Legal  Office. 

Discussion  of  Regulation 

The  hazard  requiring  this  regulation 
resulted  from  shoaling  near  the  charted 
position  of  Carquinez  Strait  lighted  buoy 
number  25.  This  shoaling  forced  the 
Coast  Guard  to  reposition  buoy  25  to 
position  38°01'5fl.6"  N,  122°09'38.7"  W 
marking  the  edge  of  the  deeper  channel, 
but  encroaching  on  anchorage  25, 
Anchorage  25  is  located  in  the  outside  of 
a  difficult  bend  in  the  river  with  strong 
currents,  frequent  high  winds  and 
seasonal  fog.  Vessels  anchoring  within 
anchorage  25  pose  extra  risk  to  passing 
deep  draft  traiTic,  especially  since 
shoaling  has  moved  the  deep  channel 
south  into  the  anchorage.  Therefore  the 
Captain  of  the  Port  prohibits  any  vessel 
to  anchor  in  anchorage  25  and  creates 
two  new  anchorages  to  serve  vessels  in 
this  area.  The  new  anchorages 
numbered  22  and  23  are  located  nearby, 
just  north  of  the  established  channel: 
they  will  not  adversely  affect  transiting 
deep  draft  vessels. 

Hiis  regulation  is  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in  die 
authorify  citation  for  all  of  Part  165. 

List  of  Subjecto  in  33  CFR  Part  165 

Harbors.  Marine  safety,  Navigati<Hi 
(water).  Security  measures.  Vessels. 
Waterways. 

Regtdation 

In  consideration  of  the  foregoing, 
Subpart  C  of  Part  165  of  Title  33,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  165-{AMENDED] 

The  authority  ciUtion  for  33  CFR  Part 
165  continues  to  read  as  follows: 

AHltMKity:  33  U.S.C.  1225  and  1231;  SO 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  1.05-l(g). 
6.04-1, 6.04-6,  and  180.5. 

2.  A  new  §165.T1163  is  added  to  read 
as  follows: 

9165.T1163    Safefy  zone:  Carquinez 
Straits,  CA. 

(a)  Location.  The  following  areas  are 
a  safety  zone: 

(1)  Anchorage  25  is  described  in  33 
CFR  110.224  with  boundaries  printed  on 
government  charts. 

(2)  Andiorage  22  is  bounded  by  a  line 
connecting  the  following  coordinates: 
Latitude  and  Longitude 


38*0r39.8"  N 
38'02t».e"  N 
38'W'53  J"  N 
38*02'33.»"N 
38*02*184"  N 


12ror59"  W;  to 
122*0r*6.r' W:  to 
122*0B'00"  W;  to 
122'Oe'OB"  W:  flMRlMck  to 
iaW59"W 
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(3)  Anchorage  23  is  bounded  by  a  line 
connecting  the  following  coordinates: 
Latitude  and  Longitude 

38*02'33.9"  N  122'09'00"  W;  to 
38*01'53^"N  122'Oe'OO"  W;  to 
38'01'57.4"  N        122*08'19.3"  W;  to 

3«'02'33"  N  122'08'ia6"  W;  then  back  to 
38*02'33.9"  N        122*09'00"  W 

(b)  Effective  date.  This  regulation 
becomes  effective  on  27  April  1988.  It 
terminates  once  final  regulations 
eliminating  anchorage  25  and 
permanently  establishing  anchorages  22 
and  23  are  released  by  the  Commander 
of  the  Eleventh  Coast  Guard  District. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  S  165JZ3  of  this 
part  the  Captain  of  the  Port  authorizes 
entry  into  the  areas  of  this  safety  zone 
except  that  anchoring  is  limited  as 
follows: 

(1)  No  vessel  may  anchor  in 
anchorage  25  unless  authorized  by  the 
Captain  of  the  Port. 

(2)  Vessels  anchoring  in  the  new 
anchorage  22  shall  immediately  report 
their  arrival  time,  position,  and 
departure  time  to  the  San  Francisco 
Vessel  Traffic  Service  and  comply  with 
the  general  Emchorage  regulations  in  33 
CFR  110.224(a). 

(3)  Vessels  anchoring  in  the  new 
anchorage  23  shall  immediately  report 
their  arrival  time,  position,  and 
departure  time  to  the  San  Francisco 
Vessel  Traffic  Service.  Vessels  using 
this  anchorage  must  comply  with:  the 
general  anchorage  regulations  in  33  CFR 
110.224(a);  notes  b,  c.  d,  and  e  of  table 
110.224(d)(1);  and  must  exceed  15  feet 
draft  have  engines  on  standby,  and  a 
pilot  on  board. 

Dated:  April  28, 198S.  ' 

David  Zawadzid, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 

Port  San  Francisco  Bay,  California. 

[FR  Doc  68-10285  Filed  5-10-88;  8:45  am] 
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VETERANS  ADMINISTRATION 
38  CFR  Part  42 


Standards  IflipleiiMnting  ttM 
Fraud  CivN  Remedies  Act 


AOCNCV:  Veterans  Administration. 
ACTWN:  Final  regulations. 


Proflrain 

tion. 


:  The  Veterans  Administration 
(VA)  is  issuing  regulations  implementing 
the  Program  Fraud  Civil  Remedies  Act 
of  1986  (Pub.  L.  99-609)  for  the  VA.  As 
required  by  the  Act  the  regulations 
permit  the  VA  to  bring  administrative 
proceedings  against  persons  who 
Icnowingly  malie,  present  or  submit  a 


false  claim  m  statement  against  the 

Agency. 

EFFECnVE  DATC  May  11, 1988. 

FOM  FUirrHER  JNFOftttATION  CONTACT: 

Mr.  Audley  Hendricks,  Assistant 
General  Counsel.  Office  of  General 
Counsel,  Veterans  Administration,  810 
Vermont  Avenue  NW.,  Washington.  DC 
20420,  (202)  233-3671. 
SUPPLEMCNTAIIV  mFORMATK>N:  VA 
published  proposed  regulations  in  the 
Federal  Raster  on  May  5, 1987  (52  FR 
16409).  Interested  persons  were 
provided  30  days  to  offer  comments, 
suggestions,  or  recommendations. 

One  set  of  comments  from  the  Section 
of  Public  Contract  Law,  American  Bar 
Association,  was  received.  The 
following  summarizes  those  comments 
and  addresses  them  in  seriatim. 

A.  General 

1.  Comment-  The  commenter  found  the 
proposed  regulations  too  detailed  and 
technical  in  view  of  Congress'  intent 
that  they  simply  encompass  the 
safeguards  afforded  by  the 
Administrative  Procedure  Act  (APA). 
For  example,  the  commenter  regarded 
the  Tiling  of  post-hearing  briefs  as 
unnecessary  and  wasteful.  Believing 
that  the  proposed  rules  would  make  the 
proceedings  too  involved  and  costly,  the 
commenter  suggested  that  the  Agency 
adopt  general  guidelines  and  allow  the 
parties  to  work  out  procedures  for  their 
individual  cases.  Alternatively,  the 
Agency  was  urged  to  create  two  sets  of 
procedures,  one  incorporating  the 
Federal  Rules  of  Civil  Procedure,  and 
another  less  formal  set. 

Response:  The  commenter  is  correct 
that  Congress  intended  authorities 
already  bound  by  the  Administrative 
Procedure  Act  (APA)  to  conform  to  its 
requirements  in  conducting  hearings 
under  the  Program  Fraud  Civil  Remedies 
Act  (PFCRA,  or  die  Act)  and  for 
authorities  not  so  bound  to  issue 
regulations  under  the  Act  incorporating 
the  APA  requirements  (31  U.S.C. 
3803(g)).  However,  Congress  required  all 
authorities  covered  by  the  statute  to 
promulgate  rules  and  regulations 
implementing  the  Act  (31  U.S.C.  3809). 
and  Congress  intended  such  regulations 
to  "be  substantially  uniform  throughout 
the  government"  S.  Rep.  No.  99-212. 
99th  Cong.,  1st  Sess.  12  (1985). 
Furthermore,  Congress  provided  that  the 
Administrative  Law  Judge  (ALJ)  would 
send  to  each  person  found  liable  under 
the  Act  a  description  of  the  procedures 
that  would  govern  the  proceeding  (31 

U.S.C.3803(g)(3)(BKi)).  ^      ^      ^ 

Congress  clearly  intended  the  affected 
agencies  to  develop  comprehensive 
procedures  for  the  conduct  of  hearings 


under  PFCRA  through  notice  and 
comment  rulemaking.  It  did  not  envision 
that  each  agency  would  develop  general 
guidelines  and  leave  prpcediires  to  be. 
negotiated  among  the  parties  and  the  ' ' 
ALJ  in  every  particular  case  as 
suggested  by  the  commenter.  Not' is 
there  any  indication  that  Congress 
intended  the  agencies  to  develop  two 
sets  of  procedures — one  for  experienced 
litigants  and  another  for  the  less 
sophisticated. 

As  the  APA  provides  only  general 
guidelines,  which  cover  the  broad  range 
of  agency  adjudications,  the 
implementing  regulations  make  these 
requirements  specific  to  proceedings 
under  this  Act  Moreover,  the  Act  itself 
imposes  a  number  of  detailed 
procedural  measures  that  go  beyond 
those  mandated  by  the  APA,  such  as 
provisions  for  prehearing  discovery,  the 
disclosure  to  the  defendant  of 
exculpatory  information,  limiting  the 
venue  of  the  hearing,  internal  review  by 
a  neutral  reviewing  official,  and  appeal 
of  an  ALJ's  initial  decision  to  the 
audiority  head.  The  regulations  must 
implement  these  provisions,  as  well. 

First  we  disagree  with  the 
commenter's  premise — that  a  lack  of 
specificity  and  detail  would  make 
proceedings  more  expeditious  or  less 
costiy.  To  the  contrary,  an  agency's 
failure  to  anticipate  problems  and  to 
establish  mechanisms  for  resolving  them 
in  regulations  often  leads  to  delays  in 
litigation  while  solutions  are  created  ad 
hoc.  This  delay  may  be  not  only  cosUy 
to  litigants,  but  may  also  be  less  fair 
than  informing  them  in  advance  of  the 
rules  of  play. 

We  disagree  that  the  procedures 
prescribed  in  these  regulations  are  too 
detailed  or  too  technical.  We  believe 
that  the  proposed  regulations  and  those 
here  adopted  closely  track  the 
prescripticms  of  the  statute  and  the 
provisions  of  the  APA.  which  are  oiUy 
augmented  to  the  extent  necessary  to  fill 
in  gaps  left  by  the  statute,  foi  example, 
the  regulations  provide  a  mechanism  for 
die  ALJ  to  enter  a  default  judgment  if  a 
defendant  fails  to  respond  to  the 
complaint  within  the  time  allowed  by 
the  statute,  an  event  not  anticipated  in 
the  text  of  the  Act 

Filially,  we  think  the  regulation  is 
sufficiently  flexible  to  permit  the  ALJ 
and  parties  to  tailor  the  process  to  their 
needs  and  the  circumstances  of  each 
case.  For  example,  prehearing 
conferences  are  optional  with  the 
parties  and  may  be  condiictod  by 
telephone  (99  42.19;  42.18(b)(l?)].  The 
parties  may  agree  to  submit  the  Case  foi 
decision  on  a  stipulated  record  or  on 
written  statements  (9  42.19(c)  (4)  and 


(5)).  Contrary  to  die  commenter's 
remark,  post-hearing  briefs  are  optional 
with  the  parties  uidess  required  by  the 
ALJ  (9  42.36),  and  if  die  ALJ  should  find 
them  unnecessary,  the  ALJ  can  dissuade 
the  parties  bom  submitting  them. 
■    In  sum.  we  believe  diat  die  regulation, 
which  will  be  sent  to  all  defendants,  will 
give  them  a  clear  and  comprehensive 
roadmap  of  all  the  procedures. 

B.  Specific 

1.  Comment'  The  proposed  regulation 
expands  the  term  "benefit"  to  include 
anything  of  value:  whereas.  Congress 
used  the  term  as  a  subset  of  "money." 

Response:  The  statiite  uses  the  term 
"benefit"  or  "benefits"  in  diree  different 
places — in  the  definition  of  "claim,"  in 
the  definition  of  "statement"  and  in 
section  3803(c)(2)(C),  where  it  is  defined 
narrowly  to  refer  to  benefits  to 
individuals  under  specific  governmental 
assistance  programs.  Only  in  the 
definition  of  "claim"  is  the  term  referred 
to  parenthetically  as  a  subclass  of 
"money."  No  such  limitation  applies 
when  "benefits"  is  used  in  the  definition 
of  "statement."  In  that  context  we 
believe  the  term  as  defined  in  the 
regiUation  suits  the  remedial  purposes  of 
the  statute. 

The  Agency  dispenses  things  of  value 
other  than  money,  property,  or 
services— such  as  loan  guarantees  and 
employment  We  believe  that  by 
providing  a  remedy  against  false 
statements,  as  weU  as  against  false 
claims,  Congress  intended  the  Act  to 
cover  material  false  statements  in 
obtaining  these  items  of  value,  as  well. 
To  make  our  intention  clear,  we  have 
amended  the  definition  of  "benefit"  in 
9  42.2  to  restrict  it  to  application  within 
the  context  of  "statement." 

2,  Comment-  The  commenter  found  the 
proposed  definition  of  "reviewing 
official"  deficient  by  asserting  that  it 
permits  redelegation  of  authority  to  a 
designee  of  the  General  Counsel, 
allegedly  in  violation  of  section 
3801(a)(8)  of  die  Act  requiring  die 
authority  head  to  designate  ti^e 
reviewing  official.  Moreover,  it  omits  the 
statutory  requirement  that  the  reviewing 
official  be  serving  in  a  position  for 
which  the  rate  of  basic  pay  is  not  less 
than  that  for  grade  GS-16. 

Response:  We  disagree  with 
commenter's  reading  of  die  statute.  It 
neither  explicidy  nor  implicidy  limits 
the  reviewing  official  designated  by  the 
authority  head  in  the  regulations  from 
redelegating  that  authority.  Contrast 
section  3801(a)(8)  of  die  Act  widi  section 
3812,  which  expressly  prohibits  the 
.Attorney  General  or  Assistant  Attorney 
General  designated  by  the  Attorney 
Genet  a1  from  redelegating  to  others  the 


duties  assigned  to  them  by  the  statute. 
Especially  as  die  statute  provides  for  the 
disqualification  of  a  particidar  reviewing 
official  in  a  given  case,  the  General 
Counsel  must  have  the  flexibility  to 
reassign  responsibiUty  for  reviewing 
such  a  case  to  another  reviewing 
official.  Of  course,  as  the  commenter 
correcdy  notes,  whoever  is  designated 
as  a  reviewing  official  in  a  particular 
case  must  serve  in  a  position  for  which 
compensation  is  at  grade  GS-16  or 
above.  This  statutory  limitation  was 
inadvertentiy  omitted  from  the  proposed 
regulations  and  has  been  inserted  into 
the  definition. 

3.  Comment-  The  definition  of 
"statement"  was  questioned  because  it 
appears  to  permit  VA  to  impose  civil 
penalties  and  assessments  under  the 
Act  on  the  basis  of  a  false  statement 
made  to  a  State  or  intermediary  in  a 
program  administered  by  any  agency  of 
the  United  States.  The  commenter 
suggests  the  definition  be  clarified  to 
state  that  VA's  jurisdiction  extends  only 
to  programs  administered  by  the 
Agency. 

Response:  The  definition  of 
"statement"  is  taken  directiy.from 
section  3801(a)(9)  of  die  Act.  We  believe 
that  the  commenter's  concern  that  VA's 
jurisdiction  under  the  Act  is  made 
impermissibly  broad  is  answered  when 
the  definition  of  "statement"  is  read  in 
conjunction  with  section  3801(c)(2)  of 
the  Act  which  provides  that  statements 
are  considered  made  to  the  authority 
when  they  are  made  to  an  agent,  fiscal 
intermediary,  or  other  entity,  including  a 
State  or  political  subdivision  thereof, 
acting  for  or  on  behalf  of  the  authority.  It 
is  our  view  that  a  statement  of  claim 
made  to  a  State  with  respect  to  an 
Agency  program  is  also  made  to  the 
Agency  as  well. 

4.  Comment-  The  commenter  criticized 
9  42.3(b)(2)  of  the  proposed  regulation 
for  leaving  open  the  possibility  that  the 
Agency  will  seek  dual  penalties,  one 
based  on  a  false  statement  and  another 
based  on  a  false  certification 
accompanying  it 

Response:  The  regulation  at  issue 
quotes  verbatim  section  3801(c)(1)  of  the 
Act.  However,  we  agree  with  the 
commenter  that  Congress  did  not  intend 
that  an  authority  could  impose  penalties 
against  both  the  false  statement  and  the 
certification  accompanying  it  even 
though  the  language  of  the  statute  and 
the  proposed  regulation  appear  to  permit 
it  and  have  accordingly  clarified  the 
definitioa 

The  statute  and  regulation  broadly 
define  "statement"  as  "any 
representation,  certification,  affirmation, 
document  record,  or  accounting  or 
bookkeeping  entry  made."  (See  section 


3801(a)(9)  of  die  Act  9  42.2  of  die 
regulations.)  The  statute  then  clarifies 
that  definition  by  stating  that  each 
written  "representation,  certification  or 
affirmation"  is  a  separate  statement 
(section  3801(c)(1)  of  die  Act).  Because 
the  latter  provision  is  relevant  primarily 
in  calcidating  the  number  of  civU 
penalties  for  which  a  defendant  may  be 
liable,  we  incorporated  it  into  9  42.3  of 
tne  regulation,  "Basis  for  civil  money 
penalties  and  assessments." 

The  ambiguity  arises  from  the  fact 
that  to  be  actionable  under  the  statute, 
any  of  the  types  of  statements  defined  in 
section  3801(a)(9)  must  either  contain  or 
be  accompanied  by  an  express 
certification  or  affirmation  of  the 
truthfulness  and  accuracy  of  the 
statement  (section  3a02(a)(2)(C)  of  die 
Act).  We  conclude  that  Congress 
intended  that  where  a  certification 
indepiendentiy  asserts  a  material  fact 
rather  than  affirming  the  truth  of  facts 
asserted  elsewhere,  such  certification 
may  be  a  statement  for  purposes  of 
section  3802(a)(2)  of  die  Act.  On  die 
other  hand,  where  a  statement  in  the 
form  of  a  representation  or  a 
bookkeeping  entry,  for  example,  is 
"accompanied"  by  a  certification  as  to 
the  truthfulness  and  accuracy  of  the 
representation  or  entry,  the  certification 
is  an  integral  element  in  making 
actionable  the  underlying  representation 
or  bookkeeping  entry.  Hence,  only  a 
representation  or  an  entry  may  be 
counted  as  a  statement  subject  to 
liabiUty,  not  both  the  representation  and 
the  accompanying  certification. 

5.  Comment-  There  is  no  statutory 
basis  for  proposed  9  42.3(e),  which 
would  permit  the  Agency  to  hold  each 
person  found  Uable  for  making  a  claim 
or  statement  in  contravention  of  the 
statute  liable  for  a  civil  penalty. 

Response:  We  disagree  and  have 
retained  9  42.3(e)  as  proposed.  Congress 
stated  in  section  6102(b)  of  the  Act  that 
in  addition  to  recompensing  agencies  for 
losses  they  have  sustained  as  a  result  of 
false,  fictitious,  or  fraudulent  claims  and 
statements,  the  statute  would  serve  to 
deter  the  making  of  such  claims  and 
statements.  That  deterrent  purpose  is 
clearly  better  served  if  each  person 
found  liable  under  the  statute  may  be 
held  Uable  for  a  civil  penalty  without 
regard  to  contribution  by  others  also 
liable  for  the  claim  or  statement  As  to 
the  commenter's  claim  that  this  proposal 
is  without  precendent  we  note  that  this 
section  follows  the  precedent  set  in  the 
regulations  implementing  the  first  Civd 
Monetary  Penalties  Act  enacted  as  part 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1981,  Pub.  L  No.  97-35, 95  Stat. 
789-792  (1981),  codified  at  42  U.S.C. 
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1320a-7(c)  and  { 1320a-7a.  See  4Z  CFK 
100S.102(cHl)  (1966).  Congrass  used  tfaia 
statute  as  a  model  in  devising  the 
PFC31A.  S.  Rep.  No.  98-212. 9edi  Cong.. 
Ist  Seas.  3^  8-9  (1985). 

&  ComwenL-  Section  42.4  ci  the 
proposed  regulations  should  incorporate 
the  limitations  on  the  investigating 
official's  subpoena  authority  stated  in 
section  3a04(a)  of  the  Act,  viz..  that  a 
subpoena  may  be  issued  only  for 
materials  "not  otherwise  reasonably 
available  to  the  authority,"  and  only  for 
the  purpose  of  conducting  an  | 

investigation  under  the  Act. 

Response:  The  statutory  limitations 
are  incorporated  by  reference.  However, 
we  disagree  that  the  statute  permits  the 
investigation  official  to  issue  subpoenas 
only  for  the  purposes  of  an  investigation 
under  the  Act  Section  3804(a)  of  the  Act 
states  prefatorily,  "For  the  purposes  of 
an  investigation  under  section  3803(a)(1) 
of  this  title,  an  investigating  official  is 
authorized"  to  issue  a  subpoena. 
Compare  it  with  section  3804(b)  of  the 
Act,  which  begins,  "For  the  purposes  of 
conducting  a  hearing  under  section 
3803(f)  of  this  tide."  in  authorizing  Aljs 
to  issue  subpoenas.  At  the  outset  of  an 
investigation  into  allegations  of  false 
claims  or  statements,  an  investigating 
official  is  not  in  a  position  to  elect  from 
among  all  remedies  and  sanctions  . 
available  to  the  GovemmenL 
Furthermore,  an  agency's  authority  to 
compel  the  production  of  documents  by 
subpoena  has  been  given  wide  scope  by 
the  courts  if  the  subpoena  serves  a 
legitimate  statutory  purpose:  the 
agency's  inquiry  need  not  be  focused  on 
the  forecast  of  a  probable  outcome. 
Oklahoma  Press  Publishing  Co.  v. 
Walling,  327  U.S.  186  (1946);  United 
States  V.  Morton  Salt  Co.,  338  U.S.  632 
(1950^,  United  States  v.  Powell.  379  U.S. 
48  (1964). 

7.  Comment  By  requiring  the  person 
im)ducing  subpoenaed  documents  to 
make  the  certifications  required  by 
S  42.4(a)(3).  the  proposed  regulation 
purports  to  authorize  the  investigating 
offida)  to  compel  testimony,  which 
Congress  considered  and  refected. 

Response:  While  it  is  true  that 
Congress  ultimately  declined  to  grant 
the  investigating  official  testimonial 
subpoena  authmity,  the  certifications 
required  by  f  42.4(aX3)  of  the  proposed 
regulations  are  auxiliary  to  the 
production  of  docoments  pursuant  to  a 
subpoena  duces  tecum.  With  some 
exceptions,  a  custodian  of  records  can 
be  comp^ed,  either  in  the 
administraUvt  bearing  or  in  a  civil 
action  to  eabxca  die  subpoena,  to 
identify  and  authenticate  the  docimients 
produced  or  to  daim  that  be  or  she  does 
not  have  possession  of  the  ncotds 


sought  See  Curao  r.  United  States,  354 
U.S.  118  (1957);  McPhaul  v.  United 
States,  364  U.S.  372  (1960);  United  States 
V.  OHenry's Film  Works.  Inc.  598 F.2d 
313  (2d  Cir.  1979);  United  States  v. 
Austin-Bogiey  Oxp..  31  F.2d  229.  234  (2d 
Cir.  1929).  Hence,  to  ensure  compliance 
with  the  subpoenas  duces  tecum  short  of 
resorting  to  an  enforcement  proceeding 
in  Federal  court  in  every  instance,  we 
have  required  custodians  to  attest  to 
their  compliance.  Likewise,  with  respect 
to  documoits  protected  by  privilege,  the 
regulation  provides  for  the  assertimi  of 
such  privileges  in  advance  of 
enforcement  proceedings.  We  believe 
this  will  help  expedite  investigatiiHis 
luider  the  Act  and  will  result  in  fewer 
expensive  trips  to  the  Federal 
courthouse  simply  to  ensure  compliance 
with  the  terms  of  documentary 
subpoenas. 

8.  Comment  Section  42.4(b)  is 
contrary  to  section  3803(aKl)  of  the  Act. 
The  statute  states  that  the  investigating 
offidal  shall  report  the  findings  and 
conclusicms  of  an  investigation,  while 
the  proposed  regulation  requires  the 
investigating  official  to  report  such 
findings  and  condusions  to  the 
reviewing  offidal  only  if  he  or  she 
believes  an  action  under  the  FFCFA  to 
be  warranted. 

Response:  We  disagree  with  the 
commenter.  The  language  of  the  statute 
is  not  mandatory  in  the  context  of 
section  3803(8Kl).  which  gives  the 
investigating  offidal  discretion  to  begin 
an  investigation  of  allegations  of 
liability  under  FFCRA.  By  requiring  the 
investigating  offidal  to  report  the 
findings  and  cmidusions  of  his  or  her 
investigations  to  the  reviewing  offidal. 
Congress  sought  to  ensure  that  a  case 
considered  meritorious  by  the 
investigating  offidal  was  subjected  to 
"independent  prosecutorial  review"  by 
an  offidal  free  from  any  possible 
"prosecutorial  bias."  S.  Rep.  No.  99-212. 
99th  Cong.,  1st  Sess.  12  (1985).  Congress 
cannot  reasonably  have  intended  a 
highly-paid  investigating  official  to 
spend  time  writing,  and  a  highly-paid 
reviewing  offidal  to  spend  time 
reviewing,  investigation  reports  on  cases 
that  do  not  warrant  further  expenditure 
of  the  agency's  enforcement  resources. 

Moreover,  the  dedsion  of  the 
investigating  official  not  to  report  to  the 
reviewing  offidal  on  a  given  case 
predudes  fordier  action  under  the 
statute  against  the  person  wdiose  daim 
or  statement  has  been  investigated. 
Thus,  there  is  clearly  no  harm  to  his  or 
her  interests  fitMn  the  absence  of  a 
requirement  for  findings  and 
conclusions  in  all  cases.  We  therefore 
decline  to  adopt  the  commenter's 
reading  of  the  statutory  provision. 


9.  Comment'  Section  42.4(c)  conflicts 
with  the  investigating  offldaPs 
responribility  to  report  his  or  her 
findings  and  oondnsions  to  the 
reviewfaig  offidal:  Only  die  Attorney 
General  or  a  designated  Assistant 
Attorney  General  can  delay  a 
proceeding  under  PPCRA  because  it 
may  interfere  with  a  criminal 
investigatirai. 

/iespo77se;  We  likewise  reject  Ihe 
commenter's  conclusion  here.  Section 
3803(a)(1)  of  die  Act  itself  explidUy 
states  that  the  investigating  offidal's 
responsibUity  to  report  on  PFCRA 
investigations  "does  not  modify  any 
responsibility  of  an  investigating  offidal 
to  report  violations  of  criminal  law  to 
the  Attcwney  General."  Under  the 
Inspector  Cieneral  Act  of  1978,  the 
Inspector  General  who  is  VA's 
investigating  official  under  PFCRA,  is 
obligated  to  report  violations  of  Federal 
criminal  law  expeditiously  to  the  \ 

Attorney  General  (5  U.S.C.  App.  {  4(d)).    ' 
Also,  by  law.  the  head  of  an  agency  has 
a  similar  reporting  obligation  (28  U.S.C 
535(b]).  Congress  intended  that  the 
Inspector  General  "would  be  required  to 
contad  the  Justice  Department  direcUy. 
without  dearing  the  referrals  with  the 
agency  head,  the  General  Counsel  of  the 
agency  or  any  other  individual  in  the 
agency."  S.  Rep.  No.  95-1071. 95di  C<»ig.. 
2d  Sess.  30  (1978). 

Clearly,  ccHidud  that  could  subjed  a 
person  to  lia^ity  under  the  PFCRA  also 
might  subject  the  person  to  liabdity 
under  a  number  of  criminal  statutes, 
such  as  18  U.S.G  286. 287. 1001,  or  1341. 
Also,  at  a  particular  point  in  an 
investigation,  it  may  become  dear  that 
an  agent  of  a  corporation  is  personally 
liable  under  the  PFCRA.  However,  the 
investigating  (^dal  may  believe  that 
further  investigation  would  show  that 
the  oorpmation.  corporate  officers,  and 
perhaps  the  government  contrad  officer 
are  criminally  liable.  Premature 
disclosure  to  the  reviewing  official  of 
the  agent's  liability  under  PFCRA  might 
jeopardize  ^at  ongoing  investigation. 

Sections  42.4  (c)  and  (d)  of  the 
regulations  make  it  dear  that  the 
investigating  offidal  is  not  obliged  to 
report  to  the  reviewing  officer  under 
section  3803(a)(1)  just  because  he  or  she 
has  evidence  that  a  person's  conduct 
may  fall  within  the  so^  of  the  PFCRA. 
As  a  h^;hly-placed  government  offidal. 
the  faispedor  Genoal  is  expected  to 
exercise  discretion  to  balance  the 
competing  interests  at  stake  in 
determiidng  if  and  when  to  report 
findings  to  the  reviewing  offidal 

That  the  Attorney  General  or 
Assistant  Attorney  General  has 
authority  to  cause  a  stay  of  a  hearing 


under  the  Act  as  provided  in  section 
3803(b)(3),  does  not  imply  that  the 
investigating  official  lacks  the  authority 
to  prevent  interference  with  similar 
interests  before  such  a  hearing  has  been 
commenced.  Moreover,  the  intent  of  the 
Act  is  to  convey  additional  flexibility  to 
agencies,  not  to  restrain  them  in  cases 
where  they  are  victims  of  a  false  daim 
or  statement 

10.  Comment-  Section  42.5(c)(6)  does 
not  satisfy  the  statutory  requirement 
that  the  reviewing  official  determine 
that  there  is  a  reasonable  prospect  of 
collecting  from  the  defendant  the 
amount  for  which  the  person  may  be 
liable. 

Response:  We  have  concluded  that 
the  suffidency  of  the  basis  for  the 
reviewing  official's  statement 
concerning  the  finandal  condition  of 
possible  defendants  is  a  matter  best  left 
to  VA  and  the  Department  of  Justice. 
Hence,  without  agreeing  with  the 
commenter's  position,  we  have  deleted 
the  final  sentence  in  §  42.5(c)(e). 

Section  3809(2)  of  the  Act  (Urects  the 
authorify  to  promulgate  regulations 
requiring  the  reviewing  official  to 
include  in  his  or  her  notice  to  the 
Attorney  General  a  statement  that  there 
is  a  reasonable  prospect  of  collecting 
the  amount  for  which  the  person  may  be 
held  liable.  Congress  thus  sought  to 
ensure  that  in  each  case  the  authority 
and  the  Department  of  Justice  would 
weigh  the  benefits  and  costs  of  pursuing 
remedies  under  the  Act  or  others.  The 
reviewing  official's  statement  is 
obviously  intended  to  assist  the 
autiiority  and  die  Attorney  General  in 
determining  how  best  to  deploy  their 
limited  enforcement  resources,  not  to 
confer  a  right  upon  potential  defendants. 
This  intent  is  underscored  by  the  fact 
that  a  defendant  cannot  obtain  the 
reviewing  official's  notice  to  the 
Attorney  General  (section 
3803(g)(3)(B)(ii)  of  die  Act).  Also, 
Congress  included  the  requirement  that 
the  reviewing  official  make  such  a 
statement  in  section  3809(2)  rather  than 
hst  it  among  die  criteria  related  to  the 
merits  of  a  proposed  action,  which  it 
specified  in  section  3803(a)(2)  of  the  Act 

Congress  recognized  that  obtaining 
financial  information  is  a  difficult  and 
uncertain  process.  The  Fair  Credit 
Reporting  Act  15  U.S.C.  1681b.  die  Right 
to  Financial  Privacy  Act  of  1978, 12 
U.S.C.  3401-3422,  and  die  Tax  Reform 
Act  of  1976. 26  U.S.C.  6103.  for  example, 
limit  or  prohibit  easy  access  to  the  kinds 
of  records  which  typically  would 
illuminate  the  financial  circumstances  of 
a  potential  defendant  Consequendy. 
judgments  about  coUectability  are 
particularly  difficult  to  make,  espedally 


before  formal  proceedings  have  been 
commenced. 

Under  the  circumstances,  we  believe 
diat  S  42.5(b)(6)  as  currendy  worded 
satisfies  the  statutory  requirement  and 
property  leaves  for  die  authority  and  the 
Department  of  Justice  the  determination 
as  to  what  will  constitute  sufficient 
support  for  the  reviewing  official's 
statement 

11.  Comment-  The  commenter  suggests 
that  the  regulation  appears  to 
circumvent  the  $150,000  jurisdictional 
ceding  on  agency  adjudications  under 
PFCRA  by  defining  "related"  claims 
under  section  3803(c)(1)  of  die  Act  too 
narrowly. 

Response:  Congress  provided  in 
section  3803(c)(1)  of  the  Act  that  no 
allegations  of  liabilify  could  be  referred 
to  an  ALJ  if  the  reviewing  official 
determines  that  an  amount  of  money,  or 
property  or  services  with  a  value,  of 
more  than  $150,000  was  requested  or 
demanded  in  a  claim  or  "in  a  group  of 
related  claims  which  are  submitted  at 
the  time  such  claim  is  submitted."  By 
imposing  the  cap,  Congress  sought  to 
ensure  that  a  group  of  related  false 
claims  submitted  together  that  coidd 
result  in  hundreds  of  thousands  or 
millions  of  dollars  in  penalties  should  be 
prosecuted  joindy  in  court,  not 
separately  in  an  administrative 
proceeding.  S.  Rep.  No.  99-212. 99th 
Cong..  1st  Sess.  24-25  (1985). 

Claims  must  satisfy  two  statutory 
requirements  if  they  are  to  be 
aggregated  for  purposes  of  computing 
the  jurisdictional  amount  they  must  be 
"related,"  and  they  must  be  "submitted 
at  the  same  time."  Claims  submitted  at 
the  same  time  must  also  be  "related." 
That  is,  the  mere  fact  that  a  contractor 
chooses  to  "batch"  daims  under  several 
contracts  together  for  submission  to  the 
agency  does  not  make  them  "related." 
Also,  claims  aggregating  more  than 
$150,000,  but  submitted  at  different 
times,  would  not  be  over  the  statutory 
maximum  even  though  they  might  be 
related. 

Congress  gave  litde  due  as  to  what  it 
meant  by  "related."  but  it  did  remark 
that  claims  for  progress  payments  under 
the  same  contract  would  be  related.  S. 
Rep.  No.  99-212,  99th  Cong.,  Ist  Sess.  25 
(1985).  Section  42.6(b)  of  die  regulations 
thus  defines  "a  related  group  of  claims 
submitted  at  the  same  time"  as  "claims 
arising  frtim  the  same  transaction  [e.g.. 
grant  loan,  application,  or  contract)  that 
are  submitted  simultaneously  as  part  of 
a  single  request  demand,  or 
submdssion."  This  definition  is  both 
reasonable  and  fully  consistent  with  the 
language  of  the  statiite  and  the  intent  of 
Congress. 


12.  Comment-  The  commenter  took 
exception  to  the  incorporation  of  Ride 
4(d)  of  die  Federal  Rules  of  CivU 
I^ocedure  into  S  42.8  of  the  proposed 
regulation,  noting  that  section  3803(d)(1) 
specifies  that  service  of  a  complaint 
must  be  by  registered  or  certified  mail  or 
by  deUvery. 

Response:  The  regulation  implements 
the  statute  by  providing  that  if  the 
complaint  is  delivered,  delivery  of  die 
complaint  may  be  made  as  permitted 
under  Rule  4(d)  of  die  Federal  Rules  of 
Civil  Procedure. 

13.  Comment-  Section  42.9  of  the 
profiosed  regulation  is  inconsistent  with 
the  statute,  in  that  the  former  would 
require  a  defendant  to  request  a  hearing 
within  30  days  of  service,  whereas  the 
statute  measures  the  30  days  from 
receipt 

Response:  We  have  modified  S  42.8(b) 
to  clarify  that  service  under  §  42.8  is 
complete  upon  receipt  either  through 
the  maU,  as  evidenced  by  an 
acknowledged  return  receipt  card  or  by 
delivery  as  attested  to  by  the  person 
who  made  delivery  or  who  received  the 
complaint.  Section  42.9(a),  by  allowing 
the  defendant  30  days  bom  service 
(receipt)  to  request  a  hearing,  is  fully 
consonant  widi  section  3803(d)(2)  of  the 
Act 

14.  Comment  The  commenter  does 
not  believe  that  the  statute  permits  the 
Agency  to  require  an  answer  and 
recommended  deleting  §  42.9. 

Response:  We  disagree.  The  statute 
provides  that  a  person  receiving  a  notice 
of  allegations  of  liability  (section 
3803(d)(1)  of  die  Act)  may  get  a  hearing 
before  an  ALJ  if  such  person  requests  a 
hearing  within  30  days  of  receipt. 
Congress  conceived  of  the  notice  of 
allegations  of  liabilify  as  a  "complaint" 
(S.  Rep.  No.  99-212,  99di  Cong.,  1st  Sess. 
14  (1985)).  and  we  have  adopted  that 
concept  in  these  regulations  [See  §§  42.7 
and  42.8).  Consistent  with  diat 
approach,  we  have  denominated  a 
defendant's  request  for  a  hearing  as  an 
"answer"  and  have  specified  that  the 
defendant  shall  admit  or  deny  the 
allegations  in  the  complaint  and  shall 
state  any  defenses  on  which  the 
defendant  intends  to  rely.  This 
requirement  will  expedite  the 
proceeding  by  focusing  the  issues  for  the 
parties  and  the  ALJ.  as  well  as  giving  the 
ALJ  important  information  about  the 
complexify  of  the  case  that  will  be 
helpful  to  the  ALJ  in  scheduling  a 
hearing,  as  the  ALJ  is  required  to  do  by 
statute  and  8  42.12  upon  receiving  the 
answer. 

To  the  objection  that  the  defendant 
has  only  30  days  to  respond,  it  should  be 
noted  that  persons  are  required  to 
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answer  a  summons  and  complaint 
within  20  days  onder  Fed.  R.  Civ.  P. 
12(a).  However,  we  have  amended  the 
regulation  to  provide  that  a  defendant 
may  file  within  30  days  of  receipt  of  the 
complaint  a  request  for  bearing  and  a 
request  for  an  additional  30  days  to  file 
a  complete  answer  in  accordance  with 
S  42.9.  Cf.  42  CFR  1003.10e(b)  (1986). 

15.  Coauneat:  It  is  recommended  that 
we  delete  i  42.10  of  the  proposed 
regulation  allowring  for  the  entry  of  an 
Older  of  default  upon  failure  to  answer 
because  the  statute  does  not  expressly 
provide  for  it 

Response:  Although  the  statute  does 
not  expressly  provide  for  default  upon  a 
defendant's  failure  to  request  a  hearing, 
this  regulation  is  necessary  to 
implement  the  Act  See  section  3809  of 
the  Act  Were  there  no  such  provisioa  a 
defendant's  failure  or  refusal  to  answer 
the  complaint  alone  would  in  itself 
prevent  agencies  bom  exercising  powers 
Congress  intended  agencies  to  have  for 
the  administrative  adjudication  of  false 
claims  and  statements  (Pub.  L  99-509, 
Se&  6102(b)). 

16.  CoBvment:  The  commenter 
challenged  proposed  {  42J8(c)  as  an 
unauthorized  limitation  on  an  ALf  s 
inherent  powers. 

Response:  Section  42.18(c)  has  been 
revised  slightly  to  state  that  "the  ALJ 
does  not  have  the  authority  to  find 
Federal  statutes  or  regulations  invalid." 
This  proposition  follows  fircm  the  fact 
that  administrative  agencies  themselves 
have  no  fnrisdiction  to  pass  upon  the 
constitutionality  of  legislative  or 
administrative  action.  See,  e.g..  Motor 
and  Equipment  Manufacturer's  Ass'n., 
Inc.  V.  EPA.  627  F.2d  1095. 1114-15  (D.C. 
Cir.  1979).  cert  denied.  446  U.S.  952 
(1980);  Spiegel  r.  FTC.  540  FAl  287, 294 
(7th  Cir.  1976):  Finnerty  v.  Cowen.  508 
F.2d  979,  982  (2d  Cir.  1974).  See  also 
BucJceye  Industries,  Inc.  r.  Secretary  of 
Labor.  587  F.2d  231,  reh'g  denied,  591 
F.2d  1343  (5th  Cir.  1979)  ("No 
administrative  tribunal  of  the  United 
States  has  the  authority  to  dedare 
unconstitutional  the  Act  it  is  called  upon 
to  administer.'').  Cf.  Public  Utilities 
Conanission  v.  United  States.  355  U.S. 
534,  539-40  (1958).  The  ALJ  maldng  an 
initial  decision  on  behalf  of  die 
authority  head  obviously  has  no  greater 
andiority  dian  the  authority  head  to 
dedare  Federal  statutes  and  regulations 
invalid,  and  die  regulation  simply 
articulates  that  prindple. 

Moreover.  "[o]n  matters  of  law  and 
policy."  the  AIj  is  "entirely  subject  to 
the  agency."  Association  of 
Administrative  Law  fudges  v.  Heckler, 
594  F.  Siqtp.  1132. 1141  (DJ).C  1984).  See 
also  ScaUa.  The  AIJ  Fiasco— A  Reprise, 
47  U.  ChL  L  Rev.  57. 62  (1980).  As  the 


agency  is  given  rulemaking  authority 
under  5  u!s.C.  553  and  many  substantive 
statutes,  the  ALJ  is  poweriess  to  usurp 
that  authority  by  declaring  duly 
promulgated  regulations  invalid.  The 
ALJ's  role  is  Mlinpretation  not 
legislation. 

17.  Comment  The  Agency  is  obligated 
to  disclose  to  the  defendant  any 
exculpatory  evidence  contained  in  the 
reviewing  offidars  report  to  the 
Attorney  General,  contrary  to  proposed 
S  42.20(c). 

Response:  Section  3803(gK3)(B)(U)  of 
the  Act  directly  prohibits  the  disclosure 
of  the  reviewing  official's  report  and 
S  42.20(c)  implements  that  provision. 
However,  the  reviewing  offidal  is  to 
include  exculpatory  circumstances  in  his 
or  her  report  to  the  Attorney  General 
(S  42.5(bK5)).  and  the  Agency  is 
obligated  to  disclose  exculpatory 
information  in  the  possession  of  the 
investigating  or  reviewing  ofBdal. 
Hence,  the  informati<m  that  goes  into  the 
notice  may  be  disdosed  to  the 
defendant  although  the  notice  itself  is 
not  disclosed. 

18.  Comment  Section  42  Jl  of  the 
proposed  regulations  would  create  a 
presumption  ttiat  the  maximum  amount 
of  the  ;>enahies  and  assessments  should 
be  imposed.  The  commenter  noted  that 
the  statute  vested  broad  discretion  in 
the  AI4  to  determine  the  apprc^ate 
amount  of  penalties  and  assessments 
and  recommended  that  the  last  sentence 
of  proposed  \  42.31  be  deleted  as 
inappropriate. 

Response:  The  commenter  is  coired 
in  noting  that  the  ALJ  and  the  authority 
head  cm  appeal  have  broad  discretion 
under  the  statute  in  fixing  the  amount  of 
penalties  and  assessments.  Without 
agreeing  that  the  last  sentence  of  1 42.31 
is  inappropriate,  we  have  deleted  it. 

19.  Comment  Section  42.32  of  the 
proposed  regulation  fails  to  create  a 
presumption  that  the  hearing  would  be 
held  where  the  defendent  resides. 

Response:  The  proposed  regulation 
tracks  the  statute.  Section  3803(g)(4)  of 
the  Ad  specifies  three  alternative  sites 
for  the  bearing:  (1)  Where  the  defendant 
resides  or  transacts  business;  (2)  where 
the  claim  or  statement  was  made;  or  (3) 
in  some  place  agreed  upon  by  the 
defendant  and  ^e  ALJ.  It  does  not 
crests  a  presumptive  venue,  nor  should 
it  That  determination  is  best  left  to  the 
ALJ  end  the  parties  filming  tiie  case. 

20.  Comment  Considering  the  gravity 
of  allegations  of  false  claims  or 
statements  and  the  amounts  at  stake, 
evidence  generally  should  be  limited  to 
what  is  admissiUe  in  court.  In 
particular,  1 42.34  should  be  revised  to 
exclude  hearsay  evidence  or  at  least  to 


create  a  presumption  against  the 
admisdon  of  hearsay. 

Response:  We  decline  to  accept  the 
commenter's  suggestions.  First  it  is 
well-estaUished  that  technical  rules  of 
evidence — such  as  the  Federal  Rules  of 
Evidence — do  not  apply  in  an 
administrative  proceeding  absent  a 
regulation  expressly  making  them 
applicable.  See  5  U.S.C  55e(d]; 
Richardson  v.  Paroles,  402  U.S.  389 
(1971).  That  Congress  chose  to  provide 
for  the  adjudication  of  allegations  of 
false  claims  and  statements  against  the 
Government  in  an  administrative  forum 
under  the  APA  strongly  suggests  that 
Congress  also  intended  the  less 
restrictive  evidentiary  standards  of  the 
APA  to  apply.  The  very  advantages  of 
expediency  and  lower  cost  that 
Congress  sought  by  providing  this 
adndnistrative  remedy  would  be  lost  if 
the  Federal  Rules  of  Evidence  and  the 
Federal  Rdes  of  Civil  Procedure  were 
imported  into  it  from  the  judidal 
context  Moreover,  the  reasons  for  the 
more  rigorous  exclusionary  rules  of  the 
Federal  Rules  of  Evidence,  such  as  those 
against  hearsay,  do  not  obtain  where  no 
jury  can  be  misled.  See,  e.g.,  3  K.C. 
Oavis.  Administrative  Law  Treatise, 
9  164  (2d  ed.  1960);  An  Approach  to 
Rules  of  Evidence  for  Nonjury  Cases.  SO 
A.B.A.J.  723  (1964);  Davis.  Hearsay  in 
Administrative  Proceedings,  32  Gea 
Wash.  L  Rev.  689  (1964);  Gellhom.  Rules 
of  Evidence  and  Official  Notice  in 
Formal  Administrative  Hearings,  1971 
Duke  L.J.  1. 

Instead,  the  provisions  of  89  42.34  (a) 
throng  (d)  are  based  on 
Recommendation  86-2  of  the 
Administrative  Conference  of  the  United 
States,  1  CFR  305.86-2,  published  at  51 
FR  2S642  (July  16, 1986).  They  provide 
that  an  ALJ  shall  exclude  evidence  that 
is  irrelevant  and  Immaterial  and  may 
exdude  relevant  evidence  that  is 
unreliable  or  if  its  probative  value  is 
substantially  outweighed  by  other 
factors,  such  as  an  unfair  prejudice  or 
the  undue  consumption  of  time. 

With  resped  to  a  defendant's  right  to 
confront  adverse  witnesses,  9  42.^(b) 
provides  that  an  ALJ  may  permit 
testimony  to  be  admitted  in  the  form  of 
a  written  statement  or  deposition.  If  the 
ALJ  chooses  to  allow  such  testimony, 
the  party  seeking  to  introduce  it  must 
provide  it  to  all  odier  parties  with  the 
declarant's  last  known  address  in  a 
manner  which  affords  other  parties 
snffident  time  to  subpoena  the  witness 
for  cross-examination  at  the  hearing. 
This  satisfies  due  process.  Richardson 
V.  Perales,  supra. 

ZL  Comment  The  commenter  objects 
that  9  42.38  of  the  proposed  regulations 


conflicts  «vith  section  3803(i)(l)  of  the 
Ad.  which  provides  that  the  dedsion  of 
an  ALJ  is  final  unless  it  is  appealed  by 
the  defendant 

Response:  We  do  not  believe  diat 
9  42.38  confUcU  %vith  the  statute.  By 
providing  for  reconsideration  of  the 
initial  dedsion.  the  regulation  allows  for 
the  expeditious  resolution  of  errors  of 
law  and  fact  by  the  trier  of  fact  y«ho  can 
most  expeditiously  resolve  tiiese 
matters,  perhaps  without  resort  to  an 
appeal  to  the  authority  head. 

An  ALfs  decision  becomes  the  final 
dedsion  of  the  Agency  unless  it  is 
appealed  within  30  days  by  a  persrni 
determined  to  be  liable  for  penalties  and 
assessments.  This  is  a  departure  fix>m 
adjudications  under  the  APA.  Under  5 
.U.S.C.  557(b),  an  ALJ  makes  an  initial  or 
recommended  decision,  while  the 
agency  retains  full  authwity  to  make  a 
de  novo  determination  as  to  issues  of 
lew  and  fact  on  the  record  either  on 
appeal  or  by  review  on  its  own  motion. 
"t\M  agency  thus  can  ensure  consistency 
in  its  decisions  and  adherence  to  agency 
'policy — inrJiirfing  uniform 
interpretations  of  the  statutes  it 
administers  and  its  own  regulations. 
Moreover,  where  novel  issues  of  law 
arise  in  the  context  of  adjudications,  the 
agency  may  articulate  its  policy  in  the 
first  instance,  subject  of  course,  to 
judicial  review. 

It  is  difficult  to  conceive  that  Congress 
intended  to  eliminate  the  authority's 
■prerogative  of  speaking  the  final  word 
on  statutes  and  regulations  within  its 
purview.  Without  a  process  of 
reconsideration,  the  agency  would  be 
powerless  even  to  seek,  let  alone  make, 
corrections  of  misstatements  of  law  and 
fact  in  ALJ  decisions  unless  a  defendant 
were  foimd  liable  and  chose  to  appeal. 
We  do  not  believe  Congress  intended  to 
sacrifice  uniformity  and  consistency  in 
decisions  under  this  Ad  and  other 
substantive  statutes  that  will  be  subjed 
to  interpretation  in  adjudications 
thereunder.  Hence,  we  have  provided  an 
opportunity  for  both  parties  to  seek 
reconsideration  of  the  ALJ's  initial 
dedsion  as  necessary  for  the  effective 
implementation  of  this  statute. 

22.  Comment  The  commenter  argued 
that  9  42.39  of  the  proposed  regulation 
eliminated  for  25  days  a  defendant's 
right  to  appeal  to  the  authority  head,  as 
provided  in  section  3803(i)(2)(A)  of  the 
Act  The  commenter  also  took  exception 
to  the  requirement  that  the  defendant 
must  file  a  legal  brief  on  appeal 
spedfying  exceptions,  stating  that  a 
brief  letter  ought  to  suffice  in  some 
cases. 

Response:  With  regard  to  the  first 
comment  we  have  amended  9  42.39(b) 
to  provide  that  a  defendant  may  file  a 


notice  of  aK»eal  at  any  time  within  30 
days  after  the  ALJ  issues  a  dedsion,  but 
that  if  another  party  files  a  request  for 
reconsideration  in  accordance  with 
9  42.38,  action  on  the  appeal  will  be 
stayed  automatically  pending 
disposition  of  the  motion  for 
reconsideration. 

With  regard  to  the  second  concern, 
insofar  as  Congress  provided  that  an 
ALJ's  dedsion  would  stand  as  the 
authority's  own.  absent  an  appeal  by  the 
defendant  Congress  dearly  did  not 
intend  for  the  authority  to  rout  through 
the  decision  in  seardi  of  error  or  to 
redetermine  all  issues  de  novo  without 
any  guidance  from  the  aggrieved  party. 
The  Agency's  discretion  to  limit  its 
consideration  on  appeal  to  specific 
exceptions  pointing  out  error  is  both 
well-established  and  of  obvious 
practical  value.  See  Marshall  Field  & 
Co.  V.  National  Labor  Relations  Board. 
318  U.S.  253, 255  (1943);  National  Labor 
Relations  Board  v.  Cheney  California 
Lumber  Co.,  327  U.S.  385. 387-88  (1946). 
The  Attorney  General's  Committee  on 
Administrative  Procedure  long  ago 
urged  agencies  to  insist  apon 
"meaningful  content  and  exactness  in 
[an]  appeal  fit>m  the  [ALrs]  dedsion 
•  *  *"  and  to  cease  from  shouldering 
"the  burden  of  complete  reexamination. 
Review  of  the  [ALJ's]  dedsion  should  in 
general  and  in  the  absence  of  dear  error 
be  limited  to  grounds  specified  in  the 
appeal."  Administrative  Procedure  in 
Government  Agencies.  S.  Doc  No.  8, 
77th  Cong.,  1st  Sess.  52  (1941)  (Final 
Report  of  the  Attorney  General's   . 
Committee  on  Administrative 
Procedure).  We  agree. 

23.  Comment  Section  42.43  should  be 
revised  to  reflect  the  fad  that 
investigating  and  reviewing  offidals 
may  not  make  collections  under  section 

3806  of  the  Act  as  provided  in  section 
3809(1)  of  tiie  Act 

Response:  This  limitation  is  already 
contained  in  9  42.14,  pertaining  to 
separation  of  functions. 

24.  Comment  Section  42.44  should  be 
revised  to  indicate  that  only  a  final 
decision  imposing  penalties  or 
assessments  may  constitute  the  basis  for 
an  administrative  offset  under  section 

3807  of  the  Act 

Response:  Section  42.44  of  the 
regulation  reiterates  the  statutory 
language.  A  final  dedsion  is  de&ied  in 
99  42.10  (d)  and  (1),  41.37(d),  42.38(g), 
and  42.39(1). 

In  addition  to  the  comments  from  the 
American  Bar  Assodation  Section,  the 
Departments  of  Health  and  Human 
Services  and  Education  received 
comments  on  their  proposed  regulations 
on  the  definition  of  "Person"  [i.e.  those 
liable  for  violations  under  the  Act),  llie 


commenter  dullenged  dw  indusion  of 
States  and  their  poUtical  subdivisions  in 
that  definition.  We  agree  with  the 
commenter  and  have  amended  our 
regulations  to  exclude  States  and  their 
political  subdivisions  from  the  definition 
in  9  42.2,  thus  reiterating  the  definition 
in  section  3801(a)(e)  of  die  Act 

In  addition,  a  number  of  minor, 
technical  changes  to  the  proposed 
regulations  were  made  pursuant  to 
comments  recdved  &t>m  within  the 
Agency.  Based  on  internal  comments. 
9  42.1(b)  was  amended  to  darify  that 
the  only  administrative  procedures  and 
actions  for  imposing  penalties  and 
assessments  for  violations  of  the  PFCRA 
are  contained  in  the  proposed  new  Part 
42  to  Tide  38.  Code  of  Federal 
Regulations.  Section  42.3(c)  is  also 
amended  to  darify  that  the  exemption 
from  liability  for  violations  of  the  Ad  to 
certain  persons  receiving  specified  VA 
benefits  does  not  extend  to  a  fidudary 
for  the  benefidary. 

The  final  regulations  address  the 
requirements  of  the  Program  Fraud  Civil 
Remedies  Act  Pub.  L  99-609,  sections 
6101-6104. 100  Stat  1874.  Basically,  diis 
law  permits  agendes  to  bring 
administrative  proceedings  against 
persons  who  knowingly  make,  present 
or  submit  a  false  claim  or  statement 
against  the  agency.  From  the  false 
claimant  an  agency  may  recover  up  to 
twice  the  amount  falsely  daimed  and 
impose  a  dvil  penalty  of  up  to  $5,000  for 
each  separate  false  statement  Any 
penalty  or  assessment  may  be  collected 
by  the  Attorney  General  through  the 
filing  of  a  civil  action,  or  by  offsetting 
fit>m  the  penalty  or  assessment 
amoimts,  other  than  tax  refunds,  owed 
the  particular  party  by  the  Government 
induding  VA  benefits.  All  recoveries 
would  be  deposited  in  the  United  States 
Treasuiy. 

These  final  regulations  are  based  on 
model  regulations  drafted  by  a 
committee  composed  of  representatives 
of  nine  major  agendes  and  chaired  by 
the  Department  of  Health  and  Human 
Services  at  the  request  of  the  President's 
Council  on  Integrity  and  Efficiency.  The 
chairman  of  the  Council  urged  that  all 
agendes  required  to  promidgate 
regulations  adopt  the  model  regulations. 
(VA  employed  the  model  regulations  in 
drafting  its  version  to  be  contained  in  38 
CFR  Part  42.) 

In  accord  with  the  Act's  requirements, 
these  final  regulations  prescribe  the 
following  procedures  for  VA  when  it 
receives  allegations  of  a  false  claim: 

(a)  Investigation  by  the  VA  Inspector 
General,  who  will  report  the  findings 
and  conclusions  to  the  reviewing  offidal 
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if  an  action  under  the  Act  may  be 
warranted:  | 

(b)  Review  of  the  investigation  by  a 
reviewing  official  from  the  Office  of  the 
VA  General  Counsel  to  determine 
whether  the  evidence  supports  a  belief 
of  potential  liability; 

(c)  Referral  by  the  reviewing  official 
to  the  Department  of  Justice.  If  the 
Attorney  General  approves,  the 
reviewing  official  will  notify  the  person 
of  the  allegations  and  of  the  right  to  a 
hearing.  The  reviewing  official  can 
compromise  or  settle  any  case  up  until 
the  time  a  decision  is  rendered  by  a  - 
hearing  examiner 

(d)  A  hearing,  if  requested, 
administered  by  an  examiner  who  is  an 
Administrative  Law  Judge  (ALJ),  with  all 
the  due  process  protections  under  the 
Administrative  Procedure  Act  The  AL) 
would  also  determine  liability  and  the 
amount  of  the  penalty  and  assessment; 

(e)  If  found  liable,  an  appeiil  to  the 
Agency  head  and  then  the  United  States 
District  Court 

While  the  Act  generally  permits  VA  to 
take  action  against  anyone  who  makes  a 
false  claim  or  statement  to  the  Agency, 
such  as  contractors,  employees, 
veterans'  guardians,  loan  appraisers, 
and  private  insurers  and  hospitals,  the 
remedies  under  this  law  may  not  be 
asserted  for  overpayment  frauds  against 
individual  recipients  of  specified 
benefits,  such  as  VA  pension,  I 

compensation,  or  health-care  benefits. 
But  actions  could  still  be  brought 
against  individuals  for  fraud  involving 
their  basic  eligibility  to  receive  these 
benefits. 

The  Administrator  hereby  certifies 
that  the  final  regulations  w^  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  5  U.S.C  601-612.  Based 
on  investigations  and  other  past 
experience,  VA  anticipates  that  less 
than  a  significant  number  of  false  claims 
or  statements,  as  defined  in  these 
regulations,  would  be  submitted  or  made 
to  the  Agency  by  small  entities.  In 
addition,  these  regulations  simply 
address  administrative  proceedings  to 
be  used  by  VA  in  complying  with  the 
requirements  of  the  Pro^tmi  Fraud  Civil 
Remedies  Act  Pursuant  to  5  U.S.C 
605(b),  these  regulations  are  therefore 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

These  final  regulations  have  also  been 
reviewed  under  B.0. 12291,  Federal 
Regulation,  and  have  been  determined 
to  be  non-maior  because  they  would  not 
increase  coats  to  consumers,  individual 
industries.  Federal  State,  and  local 


government  agencies  or  geographic 
regions. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  number. 

List  of  Subjects  in  38  CFR  Part  42 

False  claims.  False  statements,  Fraud, 
Veterans^ 

Approved:  April  20, 1988. 
Thomas  K.  Tumage, 

Administrator. 

38  CFR  is  amended  by  adding  Part  42, 
Standards  Implementing  the  Program 
Fraud  Civil  Remedies  Act  to  read  as 
follows: 

PART  42— STANDARDS 
IMPLEMENTINQ  THE  PROGRAM 
FRAUD  CIVIL  REMEDIES  ACT 

42.1  Basis  and  purpose. 

42.2  Definition>. 

42.3  Basis  for  dvil  penalties  and 
assessments. 

42.4  Investigation. 

42.5  Review  by  the  reviewing  ofndal. 

42.6  Prerequisites  for  issuing  a  complaint 

42.7  Complaint 

42.8  Service  of  complaint 

42.9  Answer. 

42.10  Default  upon  failure  to  file  an  answer. 

42.11  Referral  of  complaint  and  answer  to 
the  Administrative  Law  Judge  (AL)]. 

42.12  Notice  of  hearing. 

42.13  Parties  to  the  hearing. 

42.14  Separation  of  functions. 

42.15  Ex  parte  contacts. 

42.16  Disqualification  of  reviewing  official 
orAL). 

42.17  Ri^ts  of  parties. 

42.18  Authority  of  the  AL). 

42.19  Prehearing  conferences. 

42.20  Disclosure  of  documents. 

42.21  Discovery. 

42.22  Exchange  of  witness  lists,  statements, 
and  exhibits. 

42.23  Subpoenas  for  attendance  at  hearing. 

42.24  Protective  order. 

42.25  Fees. 

42.28  Form,  filing  and  service  of  papers. 

42.27  Computation  of  time. 

42.28  Motions. 

42.29  Sanctions. 

42.30  The  hearing  and  burden  of  proof. 

42.31  Determining  the  amount  of  penalties 
and  assessments. 

42.32  Location  of  hearing. 

42.33  Witnesses. 

42.34  Evidence. 

42.35  The  record. 

42je    Post-hearing  briefs. 

42.37  Initial  decision. 

42.38  Reconsideration  of  initial  decision. 

42.39  Appeal  to  the  Administrator  of 
Veterans  Affairs. 

42.40  Stays  ordered  by  the  Department  of 
Justice. 

42.41  Stay  pending  apeaL 

42.42  )udicial  review. 

42.43  Collection  of  dvil  penalties  and 
assessments. 

42.44  Right  to  administrative  offset 


Sec. 

42.45    Deposit  in  Treasury  of  United  States. 
42.48    Compromise  and  settlement 
42.47    Limitations. 

Authority:  Pub.  L  9».5O0,  sees.  6101-6104, 
100  Stat.  1874,  to  be  codified  at  31  U.S.C 
3801-^612. 

S  42.1    Basis  and  purpoee. 

(a)  Basis.  This  part  implements  the 
Program  Fraud  Civil  Remedies  Act  of 
1986,  Pub.  L  90-509, 6101-6104, 100  Stat 
1874  (October  21, 1986).  to  be  codified  at 
31  U.S.C.  3801-3812.  Section  3809  of  Utle 
31,  United  States  Code,  requires  each 
authority  head,  such  as  the 
Administrator  of  Veterans  Affairs,  to 
promulgate  regulations  necessary  to 
implement  the  provisions  of  the  statute. 

(b)  Purpose.  This  part: 

(1)  Establishes  and  provides  the  only 
administrative  procedures  and  actions 
for  imposing  civil  penalties  and 
assessments  against  persons  who  make, 
submit  or  present  or  cause  to  be  made, 
submitted,  or  presented,  false,  fictitious, 
or  fraudulent  claims  or  written 
statements  to  authorities  or  to  their 
agents,  and 

(2]  Specifies  the  hearing  and  appeal 
rights  of  persons  subject  to  allegations 
of  liability  for  such  penalties  and 
assessments. 

142.2    DennWons. 

For  the  purposes  of  this  part  die 
following  definitions  apply: 

"Administrator"  means  the 
Administrator  of  Veterans  Affairs. 

"AL/"  means  an  Administrative  Law 
Judge  in  the  Veterans  Administration 
pursuant  to  5  U.S.C.  3105  or  detailed  to 
the  Veterans  Administration  pursuant  to 
5U.S.C.3344. 

"Benefit"  means,  in  the  context  of 
statement  anything  of  value,  including, 
but  not  limited  to,  any  advantage, 
preference,  privilege,  license,  permit 
favorable  decision,  ruling,  status,  or  loan 
guarantee. 

"Claim" means  any  request  demand, 
or  submission — 

(a)  Made  to  the  Veterans 
Administration  for  property,  services,  or 
money  (including  money  representing 
grants,  loans,  insurance,  or  benefits); 

(b)  Made  to  a  recipient  of  property, 
services,  or  money  from  the  Veterans 
Administration  or  to  a  party  to  a 
contract  with  the  Veterans 
Administration — 

(1)  For  property  or  services  if  the 
United  States— 

(i)  Provided  the  property  or  servicer. 

(ii)  Provided  any  portion  of  the  funds 
for  the  purchase  of  the  property  or 
services;  or 


(iii)  Will  reimburse  the  recipient  or 
party  for  the  purchase  of  the  property  dt 
services:  or 

(2)  For  the  payment  of  money 
'  (including  money  representing  grants, 
loans,  insurance,  or  benefits)  if  the 
.United  States— 

(i)  Provided  any  portion  of  the  money 
requested  or  demanded;  or 

(ii)  Will  reimburse  the  recipient  or 
party  for  any  portion  of  the  money  paid 
on  the  request  or  demand;  or 

(iii)  Made  to  the  Veterans 
Administration  which  has  the  effect  of 
decreasing  an  obligation  to  pay  or 
account  for  property,  services,  or  money. 

"Complaint"  means  the  administrative 
complaint  served  by  the  reviewing 
official  on  the  defendant  under  {  42.7  of 
this  part 

"Defendant" means  any  person 
alleged  in  a  complaint  under  9  42.7  of 
this  part  to  be  hable  for  a  civil  penalty 
or  assessment  under  §  42.3  of  this  part 

"Government"  means  the  United 
States  Government 

"Individual"  means  a  natural  person. 

"Initial Decision" means  the  written 
decision  of  the  ALJ  required  by  {  42.10 
or  §  42.37  of  this  part,  and  includes  a 
revised  initial  decision  issued  following 
a  remand  or  a  motion  for 
reconsideration. 

"Investigating  official"  means  the 
Inspector  General  of  the  Veterans 
Administration  or  an  officer  or 
employee  of  the  Office  of  the  Inspector 
General  and  serving  in  a  position  for 
Which  the  rate  of  basic  pay  is  not  less 
than  the  minimum  rate  of  basic  pay  for 
grade  GS-16  under  the  General 
Schedule. 

"Knows  or  has  reason  to  know" 
means  that  a  person,  with  respect  to  a 
claim  or  statement — 

(a)  Has  actual  knowledge  tiiat  the 
claim  or  statement  is  false,  fictitious,  or 
fraudulent; 

(b)  Acts  in  deliberate  ignorance  of  the 
fruth  or  frilsity  of  the  claim  or  statement 
or 

(c)  Acts  in  reckless  disregard  of  the 
truth  or  falsity  of  the  claim  or  statement. 

"Makes",  wherever  it  appears,  shall 
include  the  terms  presents,  submits,  and 
causes  to  be  made,  presented,  or 
^bmitted.  As  the  context  requires, 
making  or  made,  shall  likewise  include 
the  corresponding  forms  of  such  terms. 

"Person" msans  any  individual 
partnership,  corporation,  association  or 
private  organization  and  includes  the 
plural  of  that  term. 

"Representative" means  any  person 
designated  by  a  party  in  writing. 

"Reviewing  official"  misans  the 
General  Counsel  of  the  Veterans 
Administration  or  designee  who  is — 


(a)  Not  subject  to  supervision  by,  or 
required  to  report  to,  the  investigating 
official; 

(b)  Not  employed  in  the  organization 
unit  of  the  Veterans  Administration  in 
which  tile  investigating  offidtd  is 
employed;  and 

(c)  Serving  in  a  position  for  which  the 
rate  of  basic  pay  is  not  less  than  the 
minimum  rate  of  basic  pay  for  grade 
GS-16  under  the  General  Schedule. 

"S/oteme/i/"  means  any 
representation,  certification,  affirmation, 
document  record,  or  accounting  or 
bookkeeping  entry  made — 

(a)  With  respect  to  a  claim  or  to 
obtain  the  approval  or  payment  of  a 
claim  (including  relating  to  eligibility  to 
make  a  claim);  or 

(b)  With  respect  to  (including  relating 
to  eligibility  for) — 

(1)  A  contract  with,  or  a  bid  or 
proposal  for  a  contract  with;  or 

(2)  A  grant  loan,  or  benefit  from,  the 
Veterans  Administration,  or  any  State, 
political  subdivision  of  a  State,  or  other 
party,  if  the  United  States  Government 
provides  any  portion  of  the  money  or 
property  under  the  contract  or  for  the 
grant  loan,  or  benefit  or  if  the 
Government  will  reimburse  such  State, 
political  subdivision,  or  party  for  any 
portion  of  the  money  or  property  imder 
the  contract  ot  for  the  grant  loan,  or 
benefit 

S  4^BMto  for  chrl  pMMlties  and 
assessments. 

(a)  Claims.  (1)  Except  as  provided  in 
paragraph  (c)  of  this  section,  any  person 
who  makes  a  claim  that  the  person 
knows  or  has  reason  to  know — 

(i)  Is  false,  fictitious,  or  fraudulent 

(ii)  Includes  or  is  supported  by  any 
written  statement  which  asserts  a 
material  fact  which  is  false,  fictitious,  or 
fraudulent 

(iii)  Includes  or  is  supported  by  any 
written  statement  that — 

(A)  Omits  a  material  fact 

(B)  Is  false,  fictitious,  or  fraudulent  as 
a  result  of  such  omission;  and 

(C)  Is  a  statement  in  which  the  person 
making  the  statement  has  a  duty  to 
include  the  material  fact  or 

(iv)  Is  for  payment  for  the  provision  of 
property  or  services  which  the  person 
has  not  provided  as  claimed, 
shall  be  subject  in  addition  to  any  other 
remedy  that  may  be  prescribed  by  law, 
to  a  civil  penalty  of  not  more  than  $5,000 
for  each  claim. 

(2)  Each  voucher,  invoice,  claim  form, 
or  other  individual  request  or  demand 
for  property,  services,  or  money 
constitutes  a  separate  cUdm. 

(3)  A  claim  sludl  be  considered  made 
to  the  Veterans  Admdnistration,  or  to  a 
recipient  or  party  when  such  claim  is 


actually  made  to  an  agency,  fiscal 
intermediary,  or  other  entity,  including 
any  State  or  political  subdivision 
thereof,  acting  for  or  on  behalf  of  the 
Veterans  Administration,  recipient  or 
party. 

(4)  Each  claim  for  property,  services, 
or  money  is  subject  to  a  dvil  penalty 
regardless  of  whetiier  the  property, 
services,  or  money  is  actually  deUvered 
or  paid. 

(5)  If  the  Government  has  made  any 
payment  (including  transferred  property 
or  provided  services)  on  a  claim,  a 
person  subject  to  a  civil  penalty  under 
paragraph  (a)(1)  of  tiiis  section  shall 
also  be  subject  to  an  assessment  of  riot 
more  than  twice  the  amount  of  the  claim 
or  that  portion  thereof  that  is 
determined  to  be  in  violation  of 
paragraph  (a)(1)  of  this  section.  Such 
assessment  shall  be  in  lieu  of  damages 
by  the  Government  because  of  the 
claim. 

(b)  Statements.  (1)  Except  as  provided 
in  paragraph  (c)  of  this  section,  any 
person  who  makes  a  writien  statement 
that— 

(i)  The  person  knows  or  has  reason  to 
know — 

(A)  Asserts  a  material  fact  which  is 
false,  fictitious,  or  fraudulent:  or 

(Bj  Is  false,  fictitious,  or  fraudulent 
because  it  omits  a  material  fact  that  the 
person  making  the  statement  has  a  duty 
to  indude  Ui  the  statement  and 

(ii)  Contains  or  is  accompanied  by  an 
express  certification  or  affbrnation  of 
the  truthfiilness  and  accuracy  of  the 
contents  of  the  statement 
shall  be  subject  in  addition  to  any  other 
remedy  that  may  be  prescribed  by  law, 
to  a  civil  penalty  of  not  more  than  $5,000 
for  each  statement. 

(2)  Each  written  representation, 
certification,  or  affirmation  constitutes  a 
separate  statement  except  that  a 
certification  or  affirmation  of  the 
truthfulness  and  accuracy  of  the 
contents  of  a  statement  is  not  a  separate 
statement 

(3)  A  statement  shall  be  considered 
made  to  the  Veterans  Administration 
when  the  statement  is  actually  made  to 
an  agent  fiscal  intermediary,  or  other 
entity,  indudmg  any  State  or  political 
subdivision  thereof,  acting  for  or  on 
behalf  of  the  Veterans  Administration. 

(c)  Applications  for  certain  benefits. 
(1)  In  the  case  of  any  daim  or  statement 
made  by  an  individual  relating  to  any  of 
the  benefits  listed  in  paragraph  (c)(2)  of 
this  section  received  by  the  individual, 
the  individual  may  be  held  liable  for 
penalties  and  assessments  under  this 
section  only  if  such  claim  or  statement  is 
made  by  the  individnal  in  m^dng 
application  for  such  benefits  with 
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respect  to  any  element  required  to 
establish  the  individual's  initial 
eligibility  to  receive  or  continue  to 
receive  the  benefits. 

(2)  For  purposes  of  paragraph  (c)  of 
this  section,  the  term  "benefits"  means 
benefits  under  chapters  11. 13. 15, 17, 
and  21  of  title  38  which  are  intended  for 
the  personal  use  of  the  individual  who 
receives  the  benefits  or  for  a  member  of 
the  individual's  family. 

(3)  For  purposes  of  this  paragraph,  the 
term  "application"  shall  include,  but  is 
not  limited  to,  any  report  or  statement 
made  or  submitted  by  or  for  applicant  or 
recipient  of  a  benefit  under  chapters  11, 
13,  or  15  of  title  38,  United  States  Code, 
to  establish  eligibility  or  to  remain 
eligible  for  the  benefit. 

(4)  This  paragraph  is  not  applicable  to 
an  individual  receiving  benefits  in  a 
fiduciary  capacity  in  behalf  of  an 
individual  eligible  for  any  of  the  benefits 
listed  in  paragraph  (c)(2)  of  this  section. 

(d)  No  proof  of  specific  intent  to 
defraud  is  required  to  establish  liability 
tmder  this  section.  i 

(e)  In  any  case  in  which  it  is  | 
determined  that  more  than  one  person  is 
liable  for  making  a  claim  or  statement 
under  this  section,  each  person  making 
the  claim  or  statement  may  be  held 
liable  for  a  civil  penalty  under  this 
section.  | 

(f)  In  any  case  in  which^it  is  I 
determined  that  more  than  one  person  is 
liable  for  making  a  claim  under  this 
section  on  which  the  Government  has 
made  a  payment  (including  transferred 
property  or  provided  services),  an 
assessment  may  be  imposed  against  any 
of  these  persons  or  jointly  and  severally 
against  any  combination  of  these 
persons. 


§42.4    Inv— Mgrtton. 

(a)  All  allegations  of  liability  under 
S  42.3  shall  be  promptly  referred  to  the 
investigating  official. 

(b)  If  an  investigating  official 
concludes  that  a  subpoena  pursuant  to 
the  authority  conferred  by  31  U.S.C. 
3804(a)  is  warranted —  I 

(1)  The  subpoena  sO  issued  shall  I 
notify  the  person  to  whom  it  is 
addressed  of  the  authority  under  which 
the  subpoena  is  issued  and  shall  identify 
the  records  or  documents  sought;     i 

(2)  The  investigating  official  may  I 
designate  a  person  to  act  on  his  or  her 
behalf  to  receive  the  documents  sought: 
and 

(3)  The  person  receiving  the  subpoena 
shall  be  required  to  tender  to  the 
investigating  official  or  the  person 
designated  to  receive  the  documents  a 
certification  that  the  documents  sought 
have  been  produced,  or  that  the 
documents  are  not  available  and  the 


reasons  therefor,  or  that  the  dociunents, 
suitably  identified,  have  been  withheld 
based  upon  the  assertion  of  an 
identified  privilege. 

(c)  If  the  investigating  official 
concludes  that  an  action  under  the 
Program  Fraud  Civil  Remedies  Act  may 
be  warranted,  the  investigating  official 
shall  submit  a  report  containing  the 
findings  and  conclusions  of  the 
investigation  to  the  reviewing  official. 

(d)  Nothing  in  this  section  shall 
preclude  or  limit  an  investigating 
official's  discretion  to  refer  allegations 
directly  to  the  Department  of  Justice  for 
suit  under  the  False  Claims  Act  or  other 
civil  relief,  or  to  defer  or  postpone  a 
report  or  referral  to  the  reviewing 
official  to  avoid  interference  with  a 
criminal  investigation  or  prosecution. 

(e)  Nothing  in  this  section  modifies 
any  responsibility  of  an  investigating 
official  to  report  violations  of  criminal 
law  to  the  Attorney  General. 

S  42.5    Review  by  the  r«v4«wing  offlclaL 

(a)  The  report  of  the  investigating 
official  will  be  examined  by  the 
reviewing  official  to  determine  if  there  is 
adequate  evidence  to  believe  a  person  is 
liable  under  9  42.3  of  this  part.  'The 
review  will  be  completed  within  90 
days. 

(b)  If,  based  on  the  report  of  the 
investigating  official  under  9  42.4(b)  of 
this  part,  the  reviewing  official 
determines  that  there  is  adequate 
evidence  to  beUeve  that  a  person  is 
liable  under  9  42.3  of  this  part  the 
reviewing  official  shall  transmit  to  the 
Attorney  General  a  written  notice  of  the 
reviewing  official's  intention  to  issue  a 
complaint  under  9  42.7  of  this  part 

(c)  The  notice  shall  include — 

(1)  A  statement  of  the  reviewing 
official's  reasons  for  issuing  a  complaint 

(2)  A  statement  specifying  the 
evidence  that  supports  the  allegations  of 
liability; 

(3)  A  description  of  the  claims  or 
statements  upon  which  the  allegations 
of  liability  are  based; 

(4)  An  estimate  of  the  amount  of 
money  or  the  value  of  property,  services, 
or  other  benefits  requested  or  demanded 
in  violation  of  9  42.3  of  this  part 

(5)  A  statement  of  any  exculpatory  or 
mitigating  circumstances  that  may  relate 
to  the  claims  or  statements  known  by 
the  reviewing  official  or  the 
investigating  official;  and 

(6)  A  statement  that  there  is  a 
reasonable  prospect  of  collecting  an 
appropriate  amount  of  penalties  and 
assessments. 

(d)  If  the  reviewing  official  finds  that 
there  is  not  adequate  evidence  that  a 
person  is  liable,  the  reviewing  official 
will  inform  die  department  Or  office  of 


the  Veterans  Administration  concerned 
with  the  claim  or  statement  and  the 
investigating  official. 
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9  42A  PraraqutaHaa  for  laiuliH  arx^.v.  -.^. 
coniplelnt.  •      ■  ~   •-  ax  iH'i.-".:' 

(a)  The  reviewing  offTdal  Miry  iMiie  a 
complaint  under  1 42.7  of  this  part  only 
if— 

(1)  The  Department  of  lustice 
approves  the  issuance  of  a  complaint  in 
a  written  statement  described  in  31 
U.S.C.  3803(b)(1),  and 

(2)  In  the  case  of  allegations  of 
liability  under  9  42.3  of  this  part  with 
respect  to  a  claim,  the  reviewing  official 
determines  that,  with  respect  to  the 
claim  or  a  group  of  related  claims 
submitted  at  the  same  time  such  claim  is 
submitted  (as  defined  in  paragraph  (b) 
of  this  section),  the  amount  of  money  or 
the  value  of  property  or  services,  or 
both,  demanded  or  requested  in 
violation  of  9  42.3(a]  of  this  part  does 
not  exceed  $150,000. 

(b)  For  the  purposes  of  this  section,  a 
related  group  of  claims  submitted  at  the 
same  time  shall  include  only  those 
claims  arising  from  the  same  transaction 
(e.g.,  grant  loan,  appUcation,  or 
contract)  that  are  submitted 
simultaneously  as  part  of  a  single 
request,  demand,  or  submission. 

(c)  Nothing  in  this  section  shall  be 
construed  to  limit  the  reviewing 
official's  authority  to  join  in  a  single 
complaint  against  a  person's  claims  that 
are  unrelated  or  were  not  submitted 
simultaneously,  regardless  of  the 
amount  of  money,  or  the  value  of 
property  or  services,  demanded  or 
requested. 

942.7    Complaint 

(a)  On  or  after  the  date  the 
Department  of  Justice  approves  the 
issuance  of  a  complaint  in  accordance 
with  31  U.S.C.  3803(b)(1).  the  reviewing 
official  may  serve  a  complaint  on  the 
defendant,  as  provided  in  9  42.8  of  this 
part. 

(b)  The  complaint  shall  state — 

(1)  The  allegations  of  liability  against 
the  defendant  including  the  statutory 
basis  for  liability,  an  identification  of 
the  claims  or  statements  that  are  the  ^■ 
basis  for  the  alleged  liability,  and  the 
reasons  why  liability  allegedly  arises 
from  the  claims  or  statements; 

(2)  The  maximum  amount  of  penalties 
and  assessments  for  which  the 
defendant  may  be  held  liable; 

(3)  Instructions  for  filing  an  answer  to 
request  a  hearing,  including  a  specific 
statement  of  the  defendant's  right  to 
request  a  hearing  by  filing  an  answer 
and  to  be  represented  by  a 
representative;  and 


(4)  That  failure  to  file  an  answer 
within  30  days  of  service  of  the 
complaint  will  result  in  the  imposition  of 
the  maximum  amount  of  penalties  and 
assessments  widiout  rif^t  to  appeal,  as 
provided  in  9  42.10  of  this  part. 

(c)  The  reviewing  official  shall  serve 
the  defendant  with  a  copy  of  these 
regulations  at  the  same  time  as  service 
of  the  complaint 

942J    Service o( complaint 

(a)  Service  of  a  complaint  must  be 
made  by  certified  or  registered  mail  or 
by  delivery  in  any  manner  authorized  by 
Rule  4{d)  of  the  Federal  Rules  of  Civil 
Procedure.  Service  is  complete  upon 
receipt. 

(b)  Proof  of  service,  stating  the  name 
and  address  of  the  person  on  whom  the 
complaint  was  served,  and  the  manner 
and  date  of  service,  may  be  made  by — 

(1)  Affidavit  of  the  individual  serving 
the  complaint  by  delivery; 

(2)  A  United  States  Postal  Service 
return  receipt  card  acknowledging 
receipt  or 

(3)  Written  acknowledgment  of  receipt 
by  the  defendant  or  his  or  her 
representative. 

9  42.9    Answer. 

'  (a)  The  defendant  may  request  a 
hearing  by  filing  an  answer  with  the 
reviewing  official  within  30  days  of 
service  of  the  complaint.  An  answer 
shall  be  deemed  to  be  a  request  for 
hearing. 

(b)  In  the  answer,  the  defendant — 

(1)  Shall  admit  or  deny  each  of  the 
allegations  of  liability  made  in  the 
complaint 

(2)  Shall  state  any  defense  on  which 
the  defendant  intends  to  rely; 

.  (3)  May  state  any  reasons  why  the 
defendant  contends  that  the  penalties 
and  assessments  should  be  less  than  the 
statutory  maximum;  and 

(4)  Shall  state  the  name,  address,  and 
telephone  number  of  the  person 
authorized  by  the  defendant  to  act  as 
defendant's  representative,  if  any. 

(c)  If  the  defendant  is  unable  to  file  an 
answer  meeting  the  requirements  of 
paragraph  (b)  of  this  section  within  the 
time  provided,  the  defendant  may. 
before  the  expiration  of  30  days  bom 
service  of  the  complaint  file  with  the 
reviewing  official  a  general  answer 
denying  Oability  and  requesting  a 
hearing,  and  a  request  for  an  extension 
of  time  within  which  to  file  cui  answer 
meeting  the  requirements  of  paragraph 
(b)  of  this  section.  The  reviewing  official 
shall  file  promptly  with  the  AL]  the 
complaint  the  general  answer  denying 
liability,  and  the  request  for  an 
extension  of  time  as  provided  in  9  42.11 
of  this  part  For  good  cause  shown,  the 


ALJ  may  grant  the  defendant  up  to  30 
additional  days  within  which  to  file  an 
answer  meeting  the  requirements  of 
paragraph  (b)  of  this  section. 

942.10   Default  upon  faHure  to  Mean 


(a)  If  the  defendant  does  not  file  an 
answer  within  the  time  prescribed  in 
9  42.9(a)  of  this  part  the  reviewing 
official  may  refer  the  complaint  to  the 
ALL 

(b)  Upon  the  referral  of  the  complaint 
the  ALJ  shaU  promptly  serve  on  the 
defendant  in  the  manner  prescribed  in 

9  42.8  of  this  part  a  notice  that  an  initial 
decision  will  be  issued  under  this 
section. 

(c)  The  ALJ  shall  assume  the  facts 
alleged  in  the  complaint  to  be  true,  and. 
if  such  facts  establish  liability  under 

9  42.3  of  tiiis  part  tiie  ALJ  shall  issue  an 
initial  decision  imposing  the  maximum 
amount  of  penalties  and  assessments 
allowed  under  the  statute. 

(d)  Except  as  otherwise  provided  in 
this  section,  by  failing  to  file  a  timely 
answer,  the  defendant  waives  any  right 
to  further  review  of  the  penalties  and 
assessments  imposed  under  paragraph 
(c)  of  this  section,  and  the  initial 
deci|ion  shall  become  final  and  binding 
upon  the  parties  30  days  after  it  is 
issued. 

(e)  If.  before  Uie  initial  decision 
becomes  final,  the  defendant  files  a 
motion  with  the  ALJ  seeking  to  reopen 
on  the  grounds  that  extraordinary 
circumstances  prevented  the  defendant 
bom  filing  an  answer,  the  initial 
decision  shall  be  stayed  pending  the 
ALJ's  decision  on  the  motion. 

(f)  If.  on  such  motion,  the  defendant 
can  demonstrate  extraordinary 
circumstances  excusing  the  failure  to  file 
a  timely  answer,  the  ALJ  shall  withdraw 
the  initial  decision  in  paragraph  (c)  of 
this  section,  if  the  decision  has  been 
issued,  and  shall  grant  the  defendant  an 
opportunity  to  answer  the  complaint. 

(g)  A  decision  of  the  ALJ  denying  a 
defendant's  motion  under  paragraph  (e) 
of  this  section  is  not  subject  to 
reconsideration  under  9  42.38  of  this 
part. 

(h)  The  defendant  may  appeal  to  the 
Administrator  the  decision  denying  a 
motion  to  reopen  by  filing  a  notice  of 
appeal  %vith  Uie  Administi-ator  within  15 
days  after  the  ALJ  denies  the  motion. 
The  timely  filing  of  a  notice  of  appeal 
shall  stay  the  initial  decision  until  the 
Administrator  decides  the  issue. 

(i)  If  the  defendant  files  a  timely 
notice  of  appeal  with  the  Administrator, 
the  ALJ  shaU  forward  the  record  of  the 
proceeding  to  the  Administrator. 

(j)  The  Administrator  shall  decide 
expeditiously  whether  extraortUnary 


circumstances  excuse  the  defendant's 
failure  to  file  a  timely  answer  based 
solely  on  the  record  before  the  ALJ. 

(k)  If  the  Adminisb^ator  decides  that 
extraordinary  circumstances  excuse  the 
defendant's  failure  to  file  a  timely 
answer,  the  Administrator  shaU  remand 
the  case  to  the  ALJ  with  instructions  to 
grant  the  defendant  an  opportunity  to 
answer. 

(1)  If  the  Administrator  decides  that 
the  defendant's  failure  to  file  a  timely 
answer  is  not  excused,  the 
Administrator  shall  reinstate  the  initial 
decision  of  the  ALJ.  which  shall  become 
final  and  binding  upon  the  parties  30 
days  after  the  authority  head  issues 
such  decision. 

§42.11    Referral  of  complaint  and  answer 
to  the  AdmMstnllyo  Law  Judge  (ALJ). 

Upon  receipt  of  an  answer,  the 
reviewing  official  shall  file  the  . 
complaint  and  answer  with  the  ALJ. 

§42.12    Notice  of  haartng. 

(a)  When  the  ALJ  receives  the 
complaint  and  answer,  the  ALJ  shall 
promptiy  serve  a  notice  of  hearing  upon 
the  defendant  in  the  manner  prescribed 
by  9  42.8  of  Uiis  part  At  the  same  time, 
the  ALJ  shall  send  a  copy  of  such  notice 
to  the  representative  for  the 
Government. 

(b)  The  notice  shall  include — 

(1)  The  tentative  time  and  place,  and 
the  nature  of  the  hearing; 

(2)  The  legal  authority  and  jurisdiction 
under  which  the  hearing  is  to  be  held; 

(3)  The  matters  of  fact  and  law  to  be 
asserted; 

(4)  A  description  of  the  procedures  for 
the  conduct  of  the  hearing; 

(5)  The  name,  address,  and  telephone 
number  of  the  representative  of  the 
Government  and  the  defendant  if  any; 
and 

(6)  Other  matters  the  ALJ  deems 
appropriate. 

§42.13    Partlee to tt>e hearing. 

(a)  The  parties  to  the  hearing  shall  be 
the  defendant  and  the  Veterans 
Administration. 

(b)  Pursuant  to  31  U.S.C.  3730(c)(5).  a 
private  plaintiff  under  the  False  Claims 
Act  may  participate  in  these 
proceedings  to  the  extent  authorized  by 
the  provisions  of  that  Act 

§42.14    Saperation  of funcUona. 

(a)  The  investigating  official,  the 
reviewing  official,  and  any  employee  or 
agent  of  the  Veterans  Administration 
who  takes  part  in  investigating, 
preparing,  or  presenting  a  particular 
case  may  not  in  the  case  or  a  factually 
related  case — 


16714        F«dmd  Regbtar  /  Vol.  53.  No.  91  /  Wednesday.  May  11.  1888  /  Rnlet  and  Regulations 


Federal  Re^gter  /  Vol.  53.  No.  91  /  Wednesday.  May  11.  1968  /  Rules  and  Regulations         16715 


(1)  Partidpete  fen  the  hearing  as  the 
ALI: 

(2)  Participate  or  advise  in  die  faHtial 
decision  or  the  review  of  the  initial 
decision  by  the  AdministratM',  except  as 
a  witness  or  a  representative  in  public 
proceedings;  or 

(3)  Make  the  collection  of  penalties 
and  assessments  under  31  U.S.C.  3806. 

(b)  The  ALJ  shall  not  be  responsible 
to,  or  subject  to,  the  supervision  or 
direction  of  the  investigating  official  or 
the  reviewing  official. 

(c]  Except  as  provided  in  paragraph 
(a)  of  this  section,  the  representative  for 
the  Government  may  be  employed   , 
anywhere  in  the  Veterans  | 
Administration,  including  in  the  off!6es 
of  either  the  investigating  official  or  the  . 
reviewing  official. 


S42.15    Ex  parte  contacts. 

No  party  or  person  (except  employees 
of  the  ALJ's  o^ce]  shall  communicate  in 
any  way  with  the  AL)  on  any  matter  at 
issue  in  a  case,  unless  on  no4ice  and 
opportunity  for  ail  parties  to  participate, 
lliis  provision  does  not  prohibit  a 
person  or  party  from  inquiring  about  the 
status  of  a  case  or  asking  routine 
questions  concerning  administrative 
hmctions  or  procedures. 

$42.16    Disquaimcation of revtowlr^ 
official  or  ALJ. 

(a)  A  reviewing  official  or  AL]  in  a 
particular  case  may  disqualify  himself 
or  herself  at  any  time. 

tb)  A  party  may  file  with  the  AL)  a 
motion  for  disqualification  of  a 
reviewing  official  or  an  AL].  The  motion 
shall  be  accompanied  by  an  affidavit 
alleging  personal  bias  or  other  reason 
for  disqualification. 

(c)  Hie  motion  and  affidavit  shall  be 
filed  promptly  upon  the  party's 
discovery  of  reasons  requiring 
disqualification,  or  such  objections  shall 
be  deemed  waived. 

(d)  The  affidavit  shall  state  specific 
facts  that  support  the  party's  belief  that 
personal  bias  or  other  reason  for 
disqualification  exists  and  the  time  and 
circumstances  of  the  party's  discovery 
of  the  facts.  It  shall  be  accompanied  by 
a  certificate  of  the  representative  of 
record  that  it  is  made  in  good  faith. 

(e)  Upon  the  filing  of  the  motion  and 
affidavit  the  AL)  shall  proceed  no 
further  in  the  case  until  the  ALf  resolves 
the  matter  of  disquabficatioa  in 
accodance  with  paragraf^  (f)  of  this 
section. 

(f)(1)  If  die  AM  determines  that  a 
reviewing  official  is  disqoalified.  the  AI4 
shall  dismiss  the  cooqilaa&t  withoot 
prejudice. 


(2)  If  the  ALf  disqualifies  himself  or 
herself,  the  case  shaD  be  reassigned 
promptly  to  another  AL). 

(3)  If  the  AL)  denies  a  motion  to 
disqualify,  the  Administrator  may 
detennine  the  matter  only  as  part  of  the 
review  of  the  initial  decision  upon 
appeal  if  any. 

S42.17   RIgMsofparMee. 

Except  as  otherwise  limited  by  this 
part,  all  parties  may — 

(a)  Be  accompanied,  represented,  and 
advised  by  a  representative; 

(b)  Participate  in  any  conference  held 
by  the  ALJ; 

(c)  Conduct  discovery; 

(d)  Agree  to  stipulations  of  fact  or 
law.  which  shall  be  made  part  of  the 
record: 

(e)  Present  evidence  relevant  to  the 
issue  at  the  hearing: 

(f)  Present  and  cross-examine 
witnesses: 

(g)  Present  oral  arguments  at  the 
hearing  as  permitted  by  the  AL);  and 

(h)  Submit  ¥rritten  briefs  and 
proposed  findings  of  fact  and 
conclusions  of  law  after  the  hearing. 

§42.U   AulliorttyoftlieALJ. 

(a)  The  ALJ  shall  conduct  a  fair  and 
impartial  hearing,  avoid  delay,  maintain 
order,  and  assure  that  a  record  of  the 
proceeding  is  made. 

(b)  The  AL)  has  the  authority  to- 
ll) Set  and  diange  the  date,  time,  and 

place  of  the  hearing  upon  reasonable 
notice  to  the  parties; 

(2)  Continue  or  recess  the  hearing  In 
whole  or  in  part  for  a  reasonable  period 
of  time; 

(3)  Hold  conference  to  identify  or 
simplify  the  issues,  or  to  consider  other 
matters  that  may  aid  in  the  expeditious 
disposition  of  the  proceeding; 

(4)  Administer  oaths  and  affirmations: 

(5)  Issue  subpoenas  requiring  the 
attendance  of  witnesses  and  the 
production  of  documents  at  deposition 
or  at  hearings: 

(e)  Rule  on  motions  and  other 
procedural  matters; 

(7)  Regulate  the  scope  and  timing  of 
discovery; 

(8)  Regulate  the  oouise  of  the  hearing 
and  the  conduct  of  representatives  and 
parties; 

(9)  Examine  vtritnesses; 

(10)  Receive,  rule  on.  exclude,  or  limit 
evidence: 

(11)  Upon  motion  of  a  party,  take 
official  notice  of  facts; 

(12)  Upon  motion  of  a  party,  dedde 
cases,  in  wriiole  or  in  part,  by  sammary 
judgment  where  there  is  no  disrated 
issue  of  material  fact; 


(13)  Conduct  any  conference, 
argument,  or  hearing  on  motions  in 
person  or  by  telephone;  and 

(14)  Exercise  any  other  aothcmty  as  is 
necessary  to  carry  out  the 
responsibilities  of  the  AL)  luider  this 
part 

(c)  The  AL)  does  not  have  the  ^ 
authority  to  find  invalid  Federal  statutes 
or  regulations. 

S  42.19    Preliearing  conferences. 

(a)  The  AL)  may  schedule  prehearing 
conferences  as  appropriate. 

(b)  Upon  the  motion  of  any  party,  the 
AL)  shall  schedule  at  least  one 
prehearing  conference  at  a  reasonable 
time  in  advance  of  the  hearing. 

(c)  The  AL)  may  use  prehearing 
conferences  to  discuss  the  following: 

(1)  Simplification  of  the  issues: 

(2)  The  necessify  or  desirabilify  of 
amendments  to  the  pleadings,  including  . 
the  need  for  a  more  definite  statement 

(3)  Stipulations  and  admissions  of  fact 
or  as  to  the  contents  and  authenticity  of 
documents; 

(4)  Whether  the  parties  can  agree  to 
submission  of  the  case  on  a  stipulated 
record; 

(5)  Whether  a  party  chooses  to  waive 
appearance  at  an  oral  hearing  and  to 
submit  only  documentary  evidence 
(subject  to  the  objection  of  other  parties) 
and  written  argument: 

(6)  Limitation  ol  the  number  of 
witnesses: 

(7)  Scheduling  dates  for  die  exchange 
of  witness  lists  and  of  proposed 
exhibits; 

(8)  Discovery: 

(9)  The  time  and  place  for  the  hearing; 
and 

(10)  Other  matters  that  may  tend  to 
expedite  the  fair  and  just  disposition  of 
die  proceedings. 

(d)  The  AL)  may  issue  an  order 
containing  all  matters  agreed  upon  by 
the  parties  or  ordered  by  the  AL)  at  a 
prehearnig  conference. 


I42J0    DIsclosTi of tfocMmenta. 

(a)  Upon  written  reqnest  to  the 
reviewing  official,  the  defendant  may 
review  any  relevant  and  material 
documents,  transcripts,  records,  and 
odier  materials  that  relate  to  the 
allegations  set  out  in  die  complanit  and 
upon  which  die  findings  and  conclusions 
of  the  investigating  official  under 

9  42.4(b)  of  this  part  are  based,  unless 
the  doomients  are  subject  to  a  privilege 
inidCT  Federal  law.  Upon  payment  of 
fees  fm*  dupKcation,  die  defendant  may 
obtain  copies  of  the  docmnents. 

(b)  Upon  written  request  to  the 
reviewfaig  official  the  defendant  also 
may  obtain  a  copy  of  all  exculpatory 


information  in  the  possession  of  the 
reviewing  official  or  investigating 
official  relating  to  the  allegations  in  the 
complaint  even  if  it  is  contained  in  a 
document  that  would  otherwise  be 
privileged.  If  the  document  would 
otherwise  be  privileged,  only  that 
portion  containing  exculpatory 
information  must  be  disclosed. 

(c)  The  notice  sent  to  the  Attorney 

■  General  from  the  reviewing  official  as 
described  in  §  42.5  of  this  part  is  not 
discoverable  under  any  circumstances. 

(d)  The  defendant  may  file  a  motion  to 
compel  disclosure  of  the  documents 
subject  to  the  provision  of  this  section. 
The  motion  may  only  be  filed  with  the 
AL)  following  thfe  filing  of  an  answer 
pursuant  to  §  42.9  of  this  part 

{42.21    Dtwwvary. 

^    (a)  The  following  types  of  discovery 
-are  authorized: 

(1)  Requests  for  production  of 
documents  for  inspection  and  copying; 

(2)  Requests  for  admissions  of  the 
authenticity  of  any  relevant  document  or 
the  truth  of  any  relevant  fact 

(3)  Written  interrogatories;  and 

(4)  Depositions. 

(b)  For  the  purpose  of  this  section  and 
SS  42.22  and  42.23  of  tiiis  part  die  term 
"documents"  includes  information, 
documents,  reports,  answers,  records, 
accotmts,  papers,  and  other  data  and 
documentary  evidence.  Nothing 
contained  herein  shall  be  interpreted  to 
require  the  creation  of  a  document 

(c)  Unless  mutually  agreed  to  by  the 
parties,  discovery  is  available  only  as 
ordered  by  die  AL).  The  AL)  shall 
regulate  the  timing  of  discovery. 

(d)  Motions  for  discovery.  (1)  A  party 
seeking  discovery  may  file  a  motion 
with  the  AL).  The  motion  shall  be 
accompanied  by  a  copy  of  the  requested 
discovery,  or  in  the  case  of  depositions, 
a  summary  of  the  scope  of  the  proposed 
deposition. 

(2)  Within  ten  days  of  service,  a  parfy 
may  file  an  opposition  to  the  motion 
and/or  a  motion  for  protective  order  as 
provided  in  §  42.24  of  this  part. 

(3)  The  AL)  may  grant  a  motion  for 
discovery  only  if  the  AL)  finds  that  the 
discovery  sought — 

(i)  Is  necessary  for  the  expeditious, 
fair,  and  reasonable  consideration  of  the 
issues; 

(ii)  Is  not  unduly  cosUy  or 
buidensome; 

(iii)  Will  not  unduly  delay  the 
proceeding;  and 

(iv)  Does  not  seek  privileged 
information. 

(4)  The  burden  of  showing  that 
.discovery  should  be  allowed  is  on  the 
party  seeking  discovery.  , 


(5)  The  AL)  may  grant  discovery 
subject  to  a  protective  order  under 
§  42.24  of  diis  part 

(e)  Depositions.  (1)  If  a  motion  for 
deposition  is  granted,  the  AL)  shall  issue 
a  subpoena  for  the  deponent  which  may 
require  the  deponent  to  produce 
documents.  The  subpoena  shall  specify 
the  time  and  place  at  which  the 
deposition  will  be  held. 

(2)  The  party  seeking  to  depose  shall 
serve  the  subpoena  in  the  manner 
prescribed  in  §  42.8  of  this  part 

(3)  The  deponent  may  file  with  the 
AL)  a  motion  to  quash  the  subpoena  or  a 
motion  for  a  protective  order  within  ten 
days  of  service. 

(4)  The  parfy  seeking  to  depose  shall 
provide  for  the  taking  of  a  verbatim 
transcript  of  the  deposition,  which  it 
shall  make  available  to  all  other  parties 
for  inspection  and  copying. 

(f)  Each  party  shall  bear  its  own  costs 
of  discovery. 

$42.22    Exctnnge  of  Witness  Ksts, 
statements  and  eitiltilts. 

(a)  At  least  15  days  before  the  hearing 
or  at  such  other  time  as  may  be  ordered 
by  the  AL),  the  parties  shall  exchange 
witness  lists,  copies  of  prior  statements 
of  proposed  witnesses,  and  copies  of 
proposed  hearing  exhibits,  including 
copies  of  any  written  statements  that 
the  party  intends  to  o^er  in  lieu  of  Uve 
testimony  in  accordance  with  {  42.33(b) 
of  this  part  At  die  time  the  above 
documents  are  exchanged,  any  party 
that  intends  to  rely  on  the  transcript  of 
deposition  testimony  in  lieu  of  live 
testimony  at  the  hearing,  if  permitted  by 
the  AL),  shall  provide  each  party  with  a 
copy  of  the  specific  pages  of  the 
transcript  it  intends  to  introduce  into 
evidence. 

(b)  If  a  parfy  objects,  the  AL)  shall  not 
admit  into  evidence  the  testimony  of 
any  witness  whose  name  does  not 
appear  on  the  witness  list  or  any  exhibit 
not  provided  to  the  opposing  party  as 
provided  above  unless  the  ALJ  finds 
good  cause  for  the  failure  or  that  there  is 
no  prejudice  to  the  objecting  party. 

(c)  Unless  another  parfy  objects 
within  the  time  set  by  the  AL), 
documents  exchanged  in  accordance 
with  paragraph  (a)  of  this  section  shall 
be  deemed  to  be  authentic  for  the 
purpose  of  admissibilify  at  the  hearing. 

$  42.23   Subpoenas  for  attendance  at 


(a)  A  parfy  wishing  to  procure  the 
appearance  and  testimony  of  any 
individual  at  the  hearing  may  request 
that  the  AL)  issue  a  subpoena. 

(b)  A  subpoena  requiring  the 
attendance  and  testimony  of  an 
individual  may  also  require  the 


individual  to  produce  documents  at  the 
hearing. 

(c)  A  party  seeking  a  subpoena  shall 
file  a  written  request  therefor  not  less 
than  15  days  before  the  date  fixed  for 
the  hearing  unless  otherwise  allowed  by 
the  AL]  for  good  cause  shown.  The 
request  shall  specify  any  documents  to 
be  produced  and  shall  designate  the 
witnesses  and  describe  the  address  and 
location  thereof  with  sufficient 
particularify  to  permit  the  witnesses  to 
be  found.  , 

(d)  The  subpoena  shall  specify  the 
time  and  place  at  which  the  witness  is  to 
appear  and  any  documents  the  witness 
is  to  produce. 

(e)  The  parfy  seeking  the  subpoena 
shall  serve  it  in  the  manner  prescribed 
in  S  42.8  of  this  part.  A  subpoena  on  a 
parfy  or  upon  an  individual  under  the 
control  of  a  parfy  may  be  served  by  first 
class  mail. 

(f)  A  parfy  or  the  individual  to  whom 
the  subpoena  is  directed  may  file  with 
the  AL)  a  motion  to  quash  the  subpoena 
within  ten  days  after  service  or  on  or 
before  the  time  specified  in  the 
subpoena  for  compliance  if  it  is  less 
than  ten  days  after  service. 

$42.24    Protective  order. 

(a)  A  parfy  or  a  prospective  witness  or 
deponent  may  file  a  motion  for  a 
protective  order  with  respect  to 
discovery  sought  by  an  opposing  parfy 
or  with  respect  to  the  hearing,  seeking  to 
limit  the  availabilify  or  disclosure  of 
evidence. 

(b)  In  issuing  a  protective  order,  the 
AL)  may  make  any  order  which  justice 
requires  to  protect  a  party  or  person 
from  annoyance,  embarrassment 
oppression,  or  undue  burden  or  expense, 
including  one  or  more  of  the  following: 

(1)  That  the  discovery  not  be  had; 

(2)  That  the  discovery  may  be  had 
only  on  specified  terms  and  conditions, 
including  a  designation  of  the  time  or 
place; 

(3)  That  discovery  may  be  had  only 
through  a  method  of  discovery  other 
than  that  requested; 

(4)  That  certain  matters  not  be 
inquired  into,  or  that  the  scope  of 
discovery  be  limited  to  certain  matters; 

(5)  That  discovery  be  conducted  with 
no  one  present  except  persons 
designated  by  the  AL); 

(6)  That  the  contents  of  discovery  or 
evidence  be  sealed; 

(7)  That  a  deposition  after  being 
sealed  be  opened  only  by  order  of  the 
AL); 

(8)  That  a  trade  secret  or  other 
confidential  research,  development 
commercial  information,  or  facts 
pertaining  to  any  criminal  investigation. 
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proceeding,  or  other  administretive 
investigation  only  be  disclosed  in  a 
desigDated  way,  or 

(9)  That  the  parties  simultaneously  file 
specified  documents  or  infomatian 
enclosed  in  sealed  oivek^ies  to  be 
opened  as  directed  by  the  AI4. 


94Z2S 

The  party  requesting  a  subpoena  shall 
pay  the  cost  of  the  fees  and  mileage  of 
any  witnesses  subpoenaed  in  the 
amounts  that  would  be  payable  to  a 
witness  in  i  proceeding  in  United  States 
District  Court  A  check  for  witness  fees 
and  mileage  shall  accompany  the 
subpoena  when  served,  except  that 
when  a  subpoena  is  issued  on  behalf  of 
the  Veterans  Administration,  a  check  for 
witness  fees  and  mileage  need  not     | 
accompany  the  subpoena. 


S42Jt    Fonn,inn9andsaniceef| 

(a)  Form.  (1)  Docimients  filed  with  the 
AL)  shall  include  an  original  and  two 
copies. 

(2)  Every  pleading  and  paper  filed  in 
the  proceeding  shall  contain  a  caption 
setting  forth  the  title  of  the  action,  the 
case  number  assigned  by  the  ALJ,  and  a 
designation  of  the  paper  (e.g.  motion  to 
quash  subpoena). 

(3]  Every  pleading  and  paper  shall  be 
signed  by,  and  shall  contain  the  address 
and  telephone  number  of.  die  party  ot 
the  person  on  whose  behalf  the  paper 
was  filed,  or  his  or  her  representative. 

(4)  Papers  are  considered  filed  when 
they  are  mailed.  Date  of  mailing  may  be 
established  by  a  certificate  from  the 
party  or  representative  or  by  proof  that 
die  docmnent  was  sent  by  certified  or 
registered  mail. 

(b)  Service.  A  party  filing  a  document 
widi  die  AL)  shall,  at  the  time  of  filing, 
serve  a  copy  of  such  document  on  every 
other  party.  Service  upon  any  party  of 
any  docmnent  other  than  those  requfred 
to  be  served  as  prescribed  in  S  42.8  of 
this  part  shall  be  made  by  delivering  a 
copy  or  by  placing  a  copy  of  the 
document  in  the  United  States  mail, 
postage  piepaid  and  addressed,  to  the 
party's  last  known  address.  When  a 
party  is  represented  by  a  representative, 
service  shall  be  made  upon  die 
representative  in  Uen  of  the  actual  party. 

(c)  Proof  of  service.  A  certificate  of 
the  individual  serving  die  docnment  by 
personal  delivery  or  by  mail,  setting 
fordi  the  BMnner  of  service,  shaD  be 
proof  of  service. 


unless  it  is  a  Saturday,  Sunday,  or  legal 
holiday  observed  by  the  Federal 
government,  in  which  event  it  indodes 
the  next  business  day. 

(b)  When  the  period  of  time  allowed  is 
less  than  seven  days,  intermediate 
Saturdays,  Sundays,  and  legal  holidays 
observed  by  the  Federal  govenunent 
shall  be  excluded  fiom  the  computation. 

(c)  Where  a  document  has  bc«n 
served  or  issued  by  placing  it  in  the 
mail,  an  additional  five  days  will  be 
added  to  the  time  permitted  for  any 
response. 

S42.28   Motiene. 

(a)  Any  application  to  the  AL)  for  an 
order  or  ruling  shall  be.  by  motioa 
Motions  shall  state  the  relief  sou^t.  the 
authority  relied  upon,  and  the  facts 
alleged,  and  sbaU  be  filed  wiUi  die  AL) 
and  served  on  all  other  parties. 

(b)  Except  for  motions  made  daring  a 
prehearing  conference  or  at  the  hearing, 
all  motions  shall  be  in  writing.  The  AL) 
may  require  diat  oral  motions  be 
reduced  to  writii^g. 

(c)  Within  15  days  after  a  written 
motion  is  served,  or  such  other  time  as 
may  be  fixed  by  the  AIJ,  any  part  may 
file  a  response  to  such  motion. 

(d)  The  AL)  may  not  grant  a  written 
motion  before  the  time  for  filing 
responses  thereto  has  expired,  except 
upon  consent  of  the  parties  or  foOowing 
a  hearing  on  the  motion,  but  may 
overrule  or  deny  the  motion  without 
awaiting  a  response. 

(e)  The  AL)  shall  make  a  reasonable 
effort  to  dispose  of  all  outstanding 
motions  prior  to  the  beginning  of  the 
hearing. 


f42.27   CowymaMonotl 

(a)  In  computing  any  period  of  time 
under  <hia  part  or  in  an  wdw  issued 
thereunder,  the  time  begins  with  the 
date  foHewing  Uie  act  event  er  default, 
and  indudes  the  last  day  of  tke  period, 


(a)  The  AL)  may  sanction  a  person, 
including  any  party  or  representative 
for— 

(1)  Failing  to  comply  with  an  order, 
rule,  or  procedure  governing,  the 
proceedng: 

(2)  Failing  to  prosecute  or  defend  an 
action;  or 

(3)  Engaging  in  other  misconduct  that 
interferes  wi£  die  speedy,  orderly,  or 
fair  conduct  of  the  hearing. 

(b)  Any  sanction,  including  but  not 
limited  to  those  listed  in  paragraphs  (c), 
(d).  and  (e)  of  this  section,  shall 
reasonably  relate  to  the  severity  and 
nature  of  the  failure  or  misconduct 

(c)  When  a  party  fails  to  comply  with 
an  order,  incfaidtaig  an  order  for  taking  a 
deposition,  the  production  xA  evidence 
within  the  party's  cootroL  or  a  request 
for  admission,  the  AL|  may — 

(1)  Draw  an  inference  in  favor  of  the 
requesting  party  with  regard  to  the 
information  1 


(2)  In  the  case  of  requests  for 
adnrisston.  deem  each  n«tte  of  which 
aa  admission  is  requested  to  be 
admitted; 

(3)  Rnrfiibit  die  party  failing  to  comply 
with  the  OTder  from  introducing 
evidence  concerning,  or  otherwise 
relying  tqion.  testimony  relating  to  the 
information  sought;  and 

(4)  Strike  any  part  of  the  iideadings  or 
other  submissions  of  the  party  failing  to 
conq>ly  with  the  request 

(d)  if  a  party  fails  to  prosecute  or 
def^id  an  action  under  this  part 
commenced  by  service  of  a  notice  of 
hearing,  the  AL)  may  dismiss  the  action 
or  may  issue  an  initial  decision  imposing 
penalties  and  assessments. 

(e)  The  AIJ  may  refuse  to  consider 
any  motion,  request  response,  brief  or 
other  document  which  is  not  filed  in  a 
tiaiely  fashion. 
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942.30  The  hearing  and  bwrtfsn  of  proof. 

(a)The  AL)  shall  conduct  a  hearing  on 
the  record  in  order  to  determine  whether 
the  defendant  is  liable  for  a  civil  penalty 
or  assessment  under  1 42.3  of  this  part 
and,  if  sa  the  appropriate  amount  of  any 
civil  penalty  or  assessment  considering 
any  aggravating  or  mitigating  factors. 

(b)  The  Veterans  Administration  shall 
prove  defendant's  liability  and  any 
aggravatiDg  factors  by  a  preponderance 
of  the  evidence. 

(c)  The  defendant  shall  prove  any 
afiiiinative  defienses  and  any  mitigating 
factors  by  a  preponderance  of  die 
evidence. 

(d)  The  hearing  shall  be  open  to  the 
public  unless  otherwise  ordered  by  the 
AL)  for  good  cause  shown. 

142.31  Oelsfinininethe 


(a)  In  determining  an  appropriate 
amount  of  civil  penalties  and 
assessments,  the  AL)  and  the 
Administrator  of  Veterans  Affairs,  upon 
appeal,  should  evaluate  any 
circumstances  that  mitigate  or  aggravate 
the  violation  and  should  articulate  in 
their  opinions  the  ressons  that  suppcHt 
the  penalties  and  assessments  they 
impose.  Because  of  the  intangible  costs 
of  fraud,  the  expense  of  investigating  the 
conduct  and  the  need  to  deter  others 
who  might  be  similariy  tempted, 
ordinarily  double  damages  and  a 
significant  dvil  penalty  should  be 
imposed. 

(b)  Althou^  not  exhaustive,  the 
following  factors  are  among  those  that 
may  influence  the  ALj  and  the 
Administrator  or  Veterans  Afiairs  in 
detenataang  the  ameui^  of  penalties  and 
assesamants  to  impose  with  respect  to 
the  misconduct  (i.e.,  die  false,  &;titious. 


or  fi-audulent  claims  or  stateaoents) 
charged  in  die  complaint 

(1)  The  number  of  false,  fictitious,  or 
fi^udulent  claims  or  statements; 

(2)  The  time  period  over  which  the 
claims  or  statements  were  made; 

(3)  The  degree  of  die  defendant's 
culpability  with  reelect  to  the 
miscondiwt; 

(4)  The  amount  of  money  or  the  value 
of  the  property,  services,  or  benefit 
falsdy  claimed; 

(5)  The  value  of  the  Government's 
actual  loss  as  a  result  of  the  miscoiduct, 
including  foreseeable  consequential 
damages  and  the  costs  of  investigation: 

(6)  The  relationship  of  the  amount 
imposed  as  civil  penalties  to  the  amount 
of  the  Government's  loss;. 

(7)  The  potential  or  actual  impact  of 
the  misconduct  upon  national  defense, 
public  health  or  safety,  or  public 
confidence  in  the  management  of 
Government  programs  and  operations, 
induding  particulariy  Uie  impact  on  the 
intended  benefidaries  of  die  programs; 

(8)  Whedier  die  defendant  has 
engaged  in  a  pattern  of  die  same  or 
similar  misconduct; 

(9)  Whether  the  defendant  attempted 
to.  conceal  the  miscounduct* 

(10)  The  degree  to  which  the 
defendant  has  involved  others  in  the 
misconduct  or  in  concealing  it; 

(11)  Where  the  misconduct  of 
employees  or  agents  is  imputed  to  the 
defendant  Uie  extent  to  which  the 
defendant's  practices  fostered  or 
attempted  to  preclude  such  misconduct 

(12)  Whedier  die  defendant 
cooperated  in  or  obstructed  an 
investigation  of  the  misconduct 

(13)  Whedier  die  defendant  assisted 
in  identifying  or  prosecuting  other 
wrongdoers; 

(14)  The  complexity  of  the  program  or 
transaction,  and  the  degree  of  die 
defendant's  sophistication  with  respect 
to  it  induding  die  extent  of  die 
defendant's  prior  participation  in  the 
program  or  in  similar  transactions; 

(15)  Whedier  die  defendant  has  been 
found,  in  any  criminal,  civil,  or 
administrative  proceeding  to  have 
engaged  in  similar  misconduct  or  to 
have  dealt  dishonesdy  with  the 
Government  of  the  United  States  or  of  a 
State,  direcdy  or  indirecdy;  and 

(16)  The  need  to  deter  the  defendant 
and  others  from  engaging  in  the  same  or 
similar  misconduct.  , 


(2)  b  any  )udidal  distiict  of  die 
United  States  in  whidi  die  claim  or 
statement  in  issue  was  made;  or 

(3)  Any  place  as  may  be  agreed  upon 
by  the  defendant  and  the  ALL 

(b)  Each  party  shall  have  Ae 
opportunity  to  present  argument  widi 
respect  to  the  location  of  die  hearing. 

(c)  The  hearing  shall  be  held  at  a 
place  and  time  orderd  by  the  AL). 


942J2   toGaHonofl 

(a)  The  hearing  may  be  hdd — 
(1)  In  any  judidal  district  of  the 
United  States  in  which  dM  ddandant 
resides  or  transacts  business; 


942.33 

(a)  Except  as  provided  in  paragraph 
(b)  of  diis  section,  testimony  at  die 
hearing  shall  be  ^ven  orally  by 
witoesses  under  oath  or  affirmation. 

(b)  At  die  dncretion  of  die  AL), 
testimony  may  be  admitted  in  the  fcmn 
of  a  written  statement  or  deposition. 
Any  v«rritten  statement  must  be  provided 
to  all  other  parties  along  with  tlw  last 
known  address  of  such  witness,  in  a 
manner  which  allows  sufficient  time  for 
other  parties  to  subpoena  the  witness 
for  cross-examination  at  the  hearing. 
Prior  written  statements  of  writnesses 
proposed  to  testify  at  the  hearing  and 
deposition  transcripts  shall  be 
exdianged  as  provided  in  S  42.22(a)  of 
this  part. 

(c)  The  AL)  shall  exerdse  reasonable 
control  over  the  mode  and  order  of 
interrogating  viritnesses  and  presenting 
evidence  so  as  to: 

(1)  Make  the  interrogation  and 
presentation  effective  for  the 
ascertainment  of  the  truth, 

(2)  Avoid  needless  consimiption  of 
time,  and 

(3)  Protect  witnesses  fitim  harassment 
or  undue  embarrassment. 

(d)  The  AL)  shall  permit  the  parties  to 
•  conduct  such  cross-examination  as  may 

be  required  for  a  full  and  true  disdosure 
of  the  facts. 

(e)  At  die  discretion  of  die  AL),  a 
%vitness  may  be  cross-examined  on 
matters  relevant  to  the  proceeding 
writhout  regard  to  the  scope  of  die  direct 
examination.  To  the  extent  permitted  by 
the  AL),  cross-examination  on  matters 
outside  the  scope  of  direct  examination 
shall  be  conducted  in  the  manner  of 
direct  examination  and  may  proceed  by 
leading  questions  only  if  the  witness  is  a 
hostile  witness,  an  adverse  party,  or  a 
witness  identified  ivith  an  adverse 
party. 

(f)  Upon  motion  of  any  parfy,  the  AL) 
shall  order  witnesses  exduded  so  that 
they  cannot  hear  the  testimony  of  other 
witnesses.  This  rule  does  not  authorize 
the  exclusion  of — 

9     (1)  A  party  who  is  an  individual: 
(2)  In  die  case  of  a  party  that  is  not  an 
individual,  an  officer  or  employee  of  the 
party  appearing  for  the  entify  pro  se  ot 
designated  by  the  party's  representative; 


(3)  An  individual  whose  presence  is 
shown  by  a  party  to  be  essential  to  die 
presentation  of  its  case,  induding  an 
individual  employed  by  the  Government 
engaged  in  assisting  the  representative 
for  the  Government 

942.34    EvMsnee. 

(a)  The  AL)  shall  determine  the 
admissibility  of  evidence. 

(b)  Except  as  provided  in  this  part,  die 
AL)  shall  not  be  bound  by  the  Federal 
Rules  of  Evidence.  However,  die  AL) 
may  apply  the  Federal  Rules  of 
Evidence  where  appropriate,  e.g..  to 
exchide  unreliable  evidence. 

(c)  The  AL)  shall  exclude  irrelevant 
and  immaterial  evidence. 

(d)  Although  relevant  evidence  may 
be  exduded  if  its  probative  value  is 
substantially  outweighed  by  the  danger 
of  unfair  prejudice,  confusion  of  the 
issues,  or  by  considerations  of  undue 
delay  or  needless  presentation  of 
cumulative  evidence. 

(e)  Aldiougb  relevant  evidence  may 
be  excluded  if  it  is  privileged  under 
Federal  law. 

(f)  Evidence  concerning  offers  of 
compromise  or  settiement  shall  be 
inachnissible  to  the  extent  provided  in 
Rule  408  of  die  Federal  Rules  of 
Evidence. 

(g)  The  AL)  shall  permit  the  parties  to 
introduce  rebuttal  witnesses  and 
evidence. 

(h)  All  documents  and  other  evidence 
offered  or  taken  for  the  record  shall  be 
open  to  examination  by  all  parties, 
unless  otherwise  ordered  by  the  AL) 
pursuant  to  S  42.24  of  this  part 

942.35  Therseerd. 

(a)  The  hearing  will  be  recorded  and 
transcribed.  Transcripts  may  be 
obtained  following  the  hearing  fi'om  the 
AL)  at  a  cost  not  to  exceed  the  actual 
cost  of  duplication. 

(b)  The  transcription  of  testimony, 
exhibits  and  other  evidence  admitted  at 
the  hearing,  and  all  papers  and  requests 
filed  in  the  proceeding  constitute  the 
record  for  the  dedsion  by  the  AL)  and 
the  Administrator  of  Veterans  Affairs. 

(c)  The  record  may  be  inspected  and 
copied  (upon  payment  of  a  reasonable 
fee]  by  anyone,  unless  otherwise 
ordered  by  the  AL)  pursuant  to  S  42.24 
of  this  part 

942.36  Post^Martng  brtefs. 

The  AL)  may  require  die  parties  to  file 
post-hearing  briefs.  In  any  event  any 
party  may  file  a  post-hearing  brief.  The 
AL)  shall  fix  the  time  for  filing  the  briefs, 
not  to  exceed  80  days  from  the  date  the 
parties  receive  the  transcript  of  the 
hearing  or,  if  applicable,  the  stipulated 
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record.  The  briefs  may  be  accompanied 
by  proposed  findings  of  fact  and 
conclusions  of  law.  The  AL)  may  permit 
the  parties  to  file  reply  briefs. 

{42.37    MtW  decision. 

(a)  The  AL]  shall  issue  an  initial 
decision  based  only  on  the  record,   { 
which  shall  contain  findings  of  fact, 
conclusions  of  law,  and  the  amount  of 
any  penalties  {uid  assessments  imposed. 

(b)  The  findings  of  fact  shall  include  a 
finding  on  each  of  the  following  issues: 

(1)  Whether  the  claims  or  statements 
identified  in  the  complaint  or  any 
portions  thereof,  violate  §  42.3  of  this 
part 

(2)  If  the  person  is  liable  for  penalties 
or  assessments,  the  appropriate  amount 
of  the  penalties  or  assessments 
considering  any  mitigating  or 
aggravating  factors  that  the  AL}  finds  in 
the  case, -such  as  those  described  inl 

S  42.31  of  this  pa|t.  ' 

(c)  The  ALJ  shall  promptly  serve  the 
initial  decision  on  all  parties  within  90 
days  after  the  time  for  submission  of 
post-hearing  briefs  and  reply  briefs  (if 
permitted)  has  expired.  The  ALJ  shall  at 
the  same  time  serve  all  parties  with  a 
statement  describing  the  right  of  emy 
defendant  determined  to  be  liable  for  a 
civil  penalty  or  assessment  to  file  a 
motion  for  reconsideration  with  the  AL} 
or  a  notice  of  appeal  with  the  j 
Administrator.  If  the  ALJ  fails  to  meet 
the  deadline  contained  in  this 
paragraph,  the  ALJ  shall  notify  the 
parties  of  the  reason  for  the  delay  and 
shall  set  a  new  deadline. 

(d)  Unless  the  initial  decision  of  the 
ALJ  is  timely  appealed  to  the 
Administrator,  or  a  motion  for 
reconsideration  of  the  initial  decision  is 
timely  filed,  the  initial  decision  shall 
constitute  the  final  decision  of  the 
Administrator  and  shall  be  final  and 
binding  on  the  parties  30  days  after  it  is 
issued  by  the  ALJ. 

942.38    RsconsldwHlon  of  Initisi  dedsioa 

(a)  Except  as  provided  in  paragraph 
(d)  c'  this  section,  any  party  may  file  a 
motion  for  reconsideration  of  the  initial 
decision  within  20  days  of  receipt  of  the 
initial  decision.  If  service  was  made  by 
mail  receipt  will  be  presumed  to  be  five 
days  ftt>m  the  mailing  in  the  absence  of 
contrary  proof. 

(b)  Every  motion  must  set  forth  the 
matters  claimed  to  have  been 
erroneously  decided  and  the  nature  of 
the  alleged  errors.  The  motion  shall  be 
accompanied  by  a  supporting  brief. 

(c)  Responses  to  the  motions  shall  be 
allowed  only  upon  request  of  the  AL|. 

(d)  No  party  may  file  a  motion  for 
reconsideration  of  an  initial  decision 


that  has  been  revised  in  response  to  a 
previous  motion  for  reconsideration. 
.  (e)  The  ALJ  may  dispose  of  a  motion 
for  reconsideration  by  denying  it  or  by 
issuing  a  revised  initial  decision. 

(f)  If  the  ALJ  denies  a  motion  for 
reconsideration,  the  initial  decision  shall 
constitute  the  final  decision  of  the 
Administrator  and  shall  be  final  and 
binding  on  the  parties  30  days  after  the 
ALJ  denies  the  motion,  unless  the  initial 
decision  is  timely  appealed  to  the 
Administrator  in  accordance  with 

S  42.39  of  diis  part. 

(g)  If  the  ALJ  issues  a  revised  initial 
decision,  that  decision  shall  constitute 
the  final  decision  of  the  Administrator 
and  shall  be  final  and  binding  on  the 
parties  30  days  after  it  is  issued,  unless 
it  is  timely  appealed  to  the 
Administrator  in  accordance  with 

S  42.39  of  tills  part. 

{42,39    AppMl  to  ttM  Administrator  of 
venrans  Ansirs. 

(a)  Any  defendant  who  has  filed  a 
timely  answer  and  who  is  determined  in 
an  initial  decision  to  be  liable  for  a  civil 
penalty  or  assessment  may  appeal  the 
decision  to  the  Administrator  of 
Veterans  Affairs  by  filing  a  notice  of 
appeal  with  the  Administrator  in 
accordance  with  this  section. 

(b)(l}  A  notice  of  appeal  may  be  filed 
at  any  time  within  30  days  after  the  ALJ 
issues  an  initial  decision.  However,  if 
another  party  files  a  motion  for 
reconsideration  under  S  42.8  of  this  part, 
consideration  of  the  appeal  shall  be 
stayed  automatically  pending  resolution 
of  the  motion  for  reconsideration. 

(2)  If  a  motion  for  reconsideration  is 
timely  filed,  a  notice  of  appeal  may  be 
filed  within  30  days  after  the  ALJ  denies 
the  motion  or  issues  a  revised  initial 
decision,  whichever  applies. 

(3)  The  Administrator  may  extend  the 
initial  30  day  period  for  an  additional  30 
days  if  the  defendant  files  with  the 
Administrator  a  request  for  an  extension 
within  the  initial  30  day  period  and 
shows  good  cause. 

(c)  If  the  defendant  files  a  timely 
notice  of  appeal  with  the  Administrator, 
and  the  time  for  filing  motions  for 
reconsideration  under  {  42.38  of  this 
part  has  expired,  the  ALJ  shall  forward 
the  record  of  the  proceeding  to  the 
Administrator. 

(d)  A  notice  of  appeal  shall  be 
accompanied  by  a  written  brief 
specifying  exceptions  to  the  initial 
decision  and  reasons  supporting  the 
exceptions. 

(e)  The  representative  for  the 
Government  may  file  a  brief  in 
opposition  to  exceptions  within  30  days 
of  receiving  the  notice  of  appeal  and 
accompanying  brief. 


(f)  There  is  no  right  to  appear 
personally  before  the  Admiidstrator. 

(g)  There  is  no  right  to  appeal  any 
interlocutory  ruling  by  the  ALJ. 

(h)  In  reviewing  the  initial  decision, 
the  Administrator  shall  not  consider  any 
objection  that  was  not  raised  before  the 
ALJ  unless  a  demonstration  is  made  of 
exti-aordinary  circumstances  causing  the 
failure  to  raise  the  objection. 

(i)  If  any  party  demonstrates  to  the 
satisfaction  of  the  Administrator  that 
additional  evidence  not  presented  at  the 
hearing  is  material  and  tiiat  there  were 
reasonable  grounds  for  the  failure  to 
present  the  evidence  at  the  hearing,  the 
Administrator  shall  remand  the  matter 
to  the  ALJ  for  consideration  of  such 
additional  evidence. 

(j)  The  Administrator  may  affirm, 
reduce,  reverse,  compromise,  remand,  or 
settie  any  penalty  or  assessment 
determined  by  the  ALJ  in  any  initial 
decision. 

(k)  The  Administrator  shall  promptiy 
serve  each  party  to  the  appeal  with  a 
copy  of  the  decision  of  the 
Administrator  and  a  statement 
describing  the  right  of  any  person  to 
seek  judidal  review. 

(1)  Unless  a  petition  for  review  is  filed 
as  provided  in  31  U.S.C.  3805  after  a 
defendant  has  exhausted  all 
administrative  remedies  under  this  part 
and  within  60  days  after  the  date  on 
which  the  Administrator  serves  the 
defendant  with  a  copy  of  the 
Administrator's  decision,  a 
determination  that  a  defendant  is  liable 
imder  S  42.3  of  this  part  is  final  and  is 
not  subject  to  judicial  review. 

'S4Z40    Stays  ontorsd  by  tits  Dspartmsnt 
of  Justice. 

If  at  any  time  the  Attorney  General  or 
Assistant  Attorney  General  designated 
by  the  Attorney  Cfeneral  transmits  to  the 
Administrator  a  written  finding  that 
continuation  of  the  administrative 
process  described  in  this  part  with 
respect  to  a  claim  or  statement  may 
adversely  affect  any  pending  or 
potential  criminal  or  civil  action  related 
to  the  claim  or  statement  the 
Administrator  shall  stay  the  process 
Immediately.  The  Administrator  may 
order  the  process  resumed  only  upon 
receipt  of  the  written  authorization  of 
the  Attorney  General 
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.  Section  3805  of  tide  31,  United  States 
Code,  authorizes  judicial  review  by  an 
appropriate  United  States  District  Court 
of  a  final  decision  of  the  Administrator 
imposing  penalties  or  assessments 
under  this  part  and  specifies  the 
procedures  for  the  review. 

§42.43    CoHsction  of  civil  pwislMes  and 

Sections  3806  and  38O80>]  of  titie  31, 
United  States  Code,  authorizes  actions 
for  collection  of  civil  penalties  and 
assessments  imposed  under  this  part 
and  specify  the  procedures  iot  the 
action. 

942.44  Right  to  admlnistf  aUvs  offset 

The  amount  of  any  penalty  or 
assessment  which  has  become  final,  or 
for  which  a  judgment  has  been  entered 
under  {  42.42  or  {  42.43  of  diis  part  or 
any  amount  agreed  upon  in  a 
compromise  or  settlement  under  {  42.46 
of  this  part  may  be  collected  by 
administrative  offset  under  31  U,S.C 
3718,  except  that  an  administrative 
offset  may  not  be  made  under  this 
subsection  against  a  refund  of  an 
overpayment  of  Federal  taxes,  then  or 
later  owing  by  the  United  States  to  the 
defendant 

942.45  Osposit  In  TrMsury  of  United 


142,41    Staypsndhigi 

(a)  An  initial  decision  is  stayed 
automatically  pending  disposition  of  a 
motion  for  reconsideration  or  of  an 
appeal  to  the  Administrator. 

(b)  No  administrative  stay  is  available 
following  a  final  decision  of  the 
Administrator. 


All  amounts  collected  pursuant  to  this 
part  shall  be  deposited  as  miscellaneous 
receipts  in  the  Treasury  of  the  United 
States,  except  as  provided  hi  31  U.S.C. 
3a06(b). 

942.46    Compromise  and  setttemenL 

(a)  Parties  may  make  offers  of 
compromise  or  settiement  at  any  time. 

(b)  The  reviewing  official  has  die 
exclusive  authorify  to  compromise  or 
setUe  a  case  under  this  part  at  any  time 
after  the  date  on  which  the  reviewing 
official  is  permitted  to  issue  a  complaint 
and  before  the  date  on  which  the  ALJ 
issues  an  initial  decision. 

(c)  The  Administrator  has  exclusive 
authority  to  compromise  or  settie  a  case 
under  this  part  at  any  time  after  the  date 
on  which  the  ALJ  issues  an  initial 
decision,  except  during  the  pendency  of 
any  review  under  9  42.42  of  this  part  or 
during  the  pendency  of  any  action  to 
collect  penalties  and  assessments  under 
S  42.43  of  tills  part 

(d)  The  Attorney  General  has 
exclusive  authority  to  compromise  or 
settie  a  case  under  this  part  during  the 
pendency  of  any  review  under  {  42.42  of 
this  part  or  of  aiqr  action  to  recover 
penalties  and  assessments  under  31 
U.S.C3806. 

(e)  The  investigating  official  may 
recommend  settiement  terms  to  the 


reviewing  official,  the  Administrator,  or 
the  Attorney  General,  as  appropriate. 
The  reviewing  official  may  recommend 
settiement  terms  to  the  Administrator, 
or  the  Attorney  General,  as  appropriate. 

(f)  Any  compromise  or  settiement 
must  be  in  writing. 

942.47    Umltatione. 

(a)  The  notice  of  hearing  with  respect 
to  a  claim  or  statement  must  be  served* 
in  the  manner  specified  in  §  42.8  of  this 
part  widiin  6  years  after  tiie  date  on 
which  such  claim  or  statement  is  made. 

(b)  If  the  defendant  fails  to  file  a 
timety  answer,  service  of  a  notice  under 
9  42.10(b)  of  tills  part  shall  be  deemed  a 
notice  of  hearing  of  purposes  of  this 
section. 

(c)  The  statute  of  limitations  may  be 
extended  by  agreement  of  the  parties. 
(FR  Doc.  86-10356  Filed  5-10-88:  6:45ain] 

SILLINQ  COOC  tMO-ei-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PP  6F9431/R96a;  FRL  3376-6] 

PMUdde  Totoranee  for  llettiyi^[[(4- 
metho«y-friiiethyHAS-trtaiio-2- 
YL)amino]cart>onyl]Mnino]aurfonyi)-2- 
ThioplienecartMxytate 

AOBlcv:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  establishes 
tolerances  for  the  residues  of  the 
herbicide  metiiyl-3-{({{(4-metiioxy-6- 
methyl-14,5-triazin-2- 

yl)amino]carbonyl]amino]suIfonylJ-2- 
thiophene-carboxylate  in  or  on  the  raw 
agricultural  commodities  (RACs)  wheat 
and  barley  grain  at  0.05  part  per  million 
(ppm)  and  wheat  and  barley  straw  at  0.1 
ppm.  This  regulation  was  requested  by 
E.I.  du^ont  de  Nemours  &  Co.,  Inc.,  and 
establishes  the  maximum  permissible 
level  for  residues  of  the  herbicide  in  or 
on  these  RACs. 

EFFECnvE  date:  May  11, 1988. 
ADDRESS:  Written  objections  may  be 
submitted  to  tiie:  Hearing  Clerk  (A-110). 
Environmental  Protection  Agency,  Rm. 
3706, 401 M  Stieet  SW.,  Washington,  DC 
20480. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Taylor,  Product  Manager  (PM) 
25,  Registration  Division  (TS-787C), 
Office  of  Pesticide  Programs,  Rm.  243, 
CM  #2, 1021  Jefferson  Davis  Highway, 
ArUngton,  VA  22202,  (703)-5S7-1800. 
SUFPtEMENTARV  INFORMATION:  EPA 

issued  a  notice,  published  in  the  Fedinal 


Register  of  October  8, 1986  (51  FR 
86063),  which  announced  that  E.I.  du 
Pont  de  Nemours  ft  Co.,  Inc..  Walkers 
Mill  Building,  Barley  Mill  Plaza, 
Wihnington,  DE  19898,  had  filed  PP 
6F3431  proposing  to  amend  40  CFR  Part 
180  by  establishing  tolerances  for 
residues  of  die  hertiicide  mefhyl-3-[[[[(4- 
metiioxy-8-methyl-l,3,5-triazin-2- 
yljaminojcarbonyl]  amino]sulfonyl]-2- 
thiophenecarboxylate  in  or  on  the  RACs 
barley  grain  and  wheat  grain  at  0.05 
ppm. 

In  tile  Federal  Register  of  March  9, 
1988  (53  FR  7570),  EPA  issued  a  notice 
tiiat  announced  diat  PP  6F3431  had  been 
amended  to  include  establishment  of 
tolerances  on  wheat  and  barley  straw  at 
0.1  ppm. 

No  comments  were  received  in 
response  to  these  notices  of  filing. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  toxicology  data 
considered  in  support  of  the  tolerances 
include  several  acute  studies,  a  90-day 
feeding  study  with  rats  fed  dosages  of  0. 
5, 125,  and  375  milligrams/kilograms/ 
day  (mg/kg/day)  witii  a  no-observable- 
effect  level  (NOEL)  of  5  mg/kg/day;  a 
13-week  feeding  study  with  dogs  fed 
dosages  of  0, 1.875, 37.5,  and  187.5  mg./ 
kg/day  witii  a  NOEL  of  37.5  mg/kg/day; 
a  2-year  chronic  feeding/ oncogenicity 
study  in  mice  fed  dosages  of  0,  3.75, 
112.5.  and  1,125  mg/kg/day  witii  no 
oncogenic  effects  observed  under  the 
conditions  of  the  study  at  dose  levels  up 
to  1, 125  mg/kg/day  (highest  dose  tested 
[HDT])  and  a  systemic  NOEL  of  3.75 
mg/kg/day:  a  2-year  chronic  feeding/ 
oncogenicity  study  with  rats  fed  dosages 
of  0. 1.25, 25.  and  125  mg/kg/day  with  no 
oncogenic  effects  observed  under  the 
conditions  of  the  study  at  dose  levels  up 
to  125  n^/kg/day  (HDT)  and  a  systemic 
NOEL  of  1.25  mg/kg/day:  a  1-year 
feeding  study  with  dogs  fed  dose  levels 
of  0, 1.25, 18.75,  and  187.5  mg/kg/day 
witii  a  NOEL  of  18.75  mg/kg/day:  a  two- 
generation  reproduction  study  with  rats 
fed  dosages  of  0, 1.25, 25,  and  125  mg/ 
kg/day  with  no  reproductive  effects 
observed  at  125  mg/kg/day  (HDT)  and  a 
NOEL  of  125  mg/l<g/day  (HDT);  a 
teratology  study  in  rabbits  fed  dosages 
of  0.  30, 158,  and  511  mg/kg/day  with  no 
teratogenic  effects  occurring  at  511  mg/ 
kg/day  and  a  maternal  NOEL  of  158  mg/ 
kg/day;  a  teratology  study  in  rats  fed 
dosages  of  0,  30, 159,  and  725  mg/kg/day 
with  a  teratogenic  NOEL  of  159  mg/kg,  a 
fetotoxic  NOEL  of  159  mg/kg/day.  and  a 
maternal  NOEL  greater  then  725  mg/kg/ 
day  (HDT);  and  mutagenic  studies 
including  a  reverse  mutation  assay  (not 
mutagenic  iiiSalmonella  typhimurium 
strains  with  and  without  activation). 
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gene  mutation  (no  increase  in  mutation 
frequency  seen  at  HDT  of  7  mM,  the 
limit  of  solubility),  and  DNA  synthesis/ 
rat  hepatocytes  in  vitro  (material  did  not 
induce  significant  increase  in 
unscheduled  synthesis  [UDS]  in  primary 
cultures). 

The  acceptable  daily  intake  (ADI). 
based  on  the  2-year  rat  feeding  study 
(NOEL  of  1.25  mg/kg/day  and  using  a 
himdredfold  safety  factor)  is  calculated 
to  be  0.013  mg/kg/day.  The  theoretical 
maximum  residue  contribution  for  these 
tolerances  is  calculated  to  be  0.000073 
mg/kg  body  weight/day,  which  occupies 
approximately  0.6  percent  of  the  AOI. 
There  are  no  published  tolerances  for. 
this  chemical. 
No  desirable  data  are  lacking. 
The  pesticide  is  useful  for  the 
purposes  of  this  tolerance  rule.  The 
nature  of  the  residue  is  adequately 
understood  for  the  purpose  of 
establishing  the  tolerances.  Adequate 
analytical  methodology,  high-pressure 
liquid  chromatography  with  HPLC  and 
TLC  is  available  for  enforcement 
purposes.  Becuase  of  the  long  lead-time 
from  establishing  this  tolerance  to 
publication,  the  enforcement  I . 

methodology  is  being  made  available  in 
the  interim  to  anyone  interested  in 
pesticide  enforcement  when  requested 
by  mail  from: 

William  Grosse,  Chief,  Information     ~ 
Services  Branch,  Program 
Management  and  Support  Division 
(TS-767C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  Street  SW., 
Washington,  DC  20460. 
Office  location  and  telephone  number 
RM.  223.  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202. 


There  are  currently  no  actions 
pending  against  the  registration  of  the 
chemical.  There  are  no  expectations  of 
residue  occurring  in  meat,  milk,  poultry, 
and  eggs  from  these  tolerances. 

Based  on  the  above  information 
considered  by  the  Agency,  it  is 
concluded  that  the  tolerances 
established  by  amending  40  CFR  Part 
180  will  protect  the  public  health,  and 
the  tolerances  are  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after  the 
date  of  publication  in  the  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk,  Environmental  Protection 
Agency.  Rm.  M-3708  (A-110),  401  M 
Street  SW..  Washington.  DC  20460.  Such 
objections  should  be  submitted  in 
quintuplicate  and  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections.  If  a 
hearing  is  requested,  the  objections  must 
state  the  issues  for  the  hearing.  A 
hearing  will  be  granted  if  the  objections 
are  legally  sufficient  to  justify  the  relief 
sought. 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulation 
from  OMB  requirements  of  Executive 
Order  12291  pursuant  to  section  8(b)  of 
that  Order. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  StaL  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Fedefal  Register  of  May  4. 19B1  (46 


FR  24950).  (Sec.  408(d)(2).  68  Stat.  512  (21 
U.S.C.  346(a)(d)(2)).) 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  . 

Date:  April  25. 198& 
Douglas  D.  Campt. 

Director,  Office  of  Pesticide  Programs. 

Therefore,  Part  180  is  amended  as 
follows: 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  21  U.S.C.  346(a). 

2.  By  adding  new  §  180.439,  to  read  as 
follows: 

§100.439    M«thyt-3-([[t(4-mettK>xy^ 
methyt-1, 3, 5-triazin-2-yt> 
■inino]ciirt>onyl]afnlno]MiHonyl}-2- 
tNephenecartwxytatr.  Tolerances  for 
Reeiduee. 

Tolerances  are  established  for 
residues  of  the  herbicide  methyl-3-[[[((4- 
methoxy-6-methyl-l,  3,  5-triazin-2- 
yl)amino]carbonyl]amino]8ulfonyl]-2- 
thiophenecarboxylate  in  or  on  the 
following  raw  agricultural  commodities: 
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Commoditiet 


Bariey,  grain.. 
Bartey.  straw .. 
Wtteat  grain. 
Wtteat  straw. 


Parts  per 


0.0S 
0.1 
COS 
0.1 


[FR  Doc  8ft-10218  Filed  S-10-88;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notwes  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  Interested  persons  an 
opportunity  to  partidpate  in  the  njle 
making  prior  to  the  adoptnn  of  the  final 
rules. 


.DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Consarvation  Sarvica 

7  CFR  Part  725 

Farm  Marfcating  Quotaa^  Acraaga 
Allotments;  RuaK^urad  Tobacco 

agency:  Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  USDA. 
•ACTION:  Proposed  rule  and  request  for 
comments. 


summary:  This  proposed  rule  would 
amend  the  regulations  found  at  7  CFR 
Part  725  effective  for  the  1988  and 
subsequent  crops  of  flue-cured  tobacco. 
These  changes  are  necessary  to 
implement  provisions  of  the  Agricultural 
Reconciliation  Act  of  1987.  as  included 
in  the  Omnibus  Budget  Reconciliation 
Act  of  1987.  witii  respect  to:  (1)  The 
lease  and  transfer  of  tobacco  marketing 
quotas  from  a  farm  that  has  suffered  a 
loss  as  the  result  of  a  natural  disaster 
condition:  and  (2)  the  periodic 
adjustihent  of  yield  factors  for  acreage 
and  poimdage  quotas. 
OATE  Comments  must  be  received  on  or 
before  June  la  1988,  in  order  to  be 
assured  consideration. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to: 
Director,  Tobacco  and  Peanuts  Division, 
ASCS.  USDA.  P.O.  Box  2415. 
Washington.  DC  20013.  Written 
comments  must  be  received  by  June  10. 
1988.  to  be  assured  consideration.  AO 
written  submissions  made  pursuant  to 
this  notice  will  be  made  available  for 
public  inspection  in  Room  5750-South 
Building.  USDA.  between  the  hours  of 
8:15  a.m.  and  4:45  p.m.  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT 

Dennis  Daniels.  Program  Specialist. 
Tobacco  and  Peanuts  Division.  ASCS. 
USDA.  P.O.  Box  2415.  Washington.  DC 
20013,  telephone  (202)  382-0200. 
SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  reviewed  under  USDA's 
procedures  established  in  accordance 
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with  Executive  Order  12291  and 
Department  Regulation  No.  1512-1  and 
has  been  classified  as  "not  major."  It 
has  been  determined  that  this  rule  will 
not  result  to:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more:  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  governments,  or 
geographic  regions;  or  (3)  si^iificant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises,  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  titie  and  number  of  the  Federal 
Assistance  Program  to  which  this  ride 
applies  are:  Commodity  Loan  and 
Purchases;  10.051.  as  found  in  the 
catalog  of  Federal  Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  nde  since 
the  Agricultiu-al  Stabilization  and 
Conservation  Service  (ASCS)  is  not 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  29. 1983). 

Discussion  of  Proposed  Changes 

Section  316  of  the  Agricultiiral 
Adjusbnent  Act  of  1938,  as  amended 
(the  "1938  Act"),  prohibited  tiie  lease 
and  transfer  before  planting  of  acreage 
allotment  and  mariceting  quota  which 
were  established  for  the  1987  and 
subsequent  crops  of  flue-cured  tobacco. 
The  Agricultural  Reconciliation  Act  of 
1987,  as  included  in  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (the  "1987 
Act"),  amended  section  316  of  the  1938 
Act  to  allow  the  lease  and  transfer  of 
flue-cured  tobacco  quota  under  certain 
disaster  conditions.  This  proposed  rule 
would  amend  the  regulations  at  7  CFR 
Part  725  to  implement  the  provisions  of 
the  1987  Act  which  amended  Section  316 
of  the  1938  Act  to  authorize,  with 
respect  to  the  1988  and  subsequent 
years'  crops  of  flue-cured  tobacco,  the 
lease  and  transfer  after  June  30  of  the 
flue-cured  tobacco  marketing  quota 
which  is  assigned  to  a  farm  if:  (1)  The 


planted  acreage  is  equal  to  or  greater 
than  90  percent  of  the  farm's  acreage 
allotment,  or  the  planted  acreage  is 
determined  to  be  sufficient  to  produce  a 
quantity  of  tobacco  equal  to  the  farm 
marketing  quota  under  average 
conditions;  and  (2)  die  farm's  expected 
production  of  flue-cured  tobacco  is  less 
than  80  percent  of  Uie  farm's  effective 
marketing  quota  as  a  result  of  a  natural 
disaster.  Any  such  lease  and  transfer  of 
a  flue-cured  tobacco  marketing  quota 
could  be  made  to  any  other  farm  within 
the  same  State  where  the  transferring 
farm  is  located.  The  quantity  of  a  flue- 
cured  tobacco  marketing  quota  which 
could  be  leased  or  transferred  under  this 
proposed  rule  would  be  limited  to  an 
amount  which  is  required  to  market  the 
current  year's  crop  of  flue-cured  tobacco 
on  the  receiving  farm. 

This  proposed  rule  would  amend  also 
the  regulations  at  7  CFR  Part  725  to 
implement  the  provisions  of  the  1987  Act 
which  amended  section  317  of  the  1938 
Act  to  eliminate  the  periodic  adjustment 
of  preliminary  acreage  allotments  and 
prelindnary  farm  yields. 

List  of  Subjects  In  7  CFR  Part  725 

Acreage  allotments.  Marketing  quotas, 
Reporting  and  recordkeeping 
requirements.  Tobacco. 

PART  725-(AMENDED] 

Accordingly,  it  is  proposed  that  7  CFR 
Part  725  be  amended  as  follows: 

1.  The  authority  citation  for  Part  725 
continues  to  read  as  follows: 

AudKxity:  Sees.  301.  313,  314,  314A  316, 
3iaA.  317,  363.  372-375,  377.  378,  52  Stat.  38, 
as  amended.  47,  as  amended.  46.  as  amended. 
96  Stat  215.  2ia  79  Stat.  66,  as  amended.  52 
Stat  63.  as  amended.  65-66.  as  amended.  70 
Stat  206.  as  amended.  72  Stat  995.  as 
amended.  7  U.S.C  1301. 1313. 1314. 1314-1. 
1314b-2. 1314c.  1363. 1372-75. 1377. 1378:  sec 
401. 63  Stat.  1054.  as  amended.  7  U.S.C  1421. 
unless  otherwise  noted. 

2.  Section  725.56  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

S  725.56    Oeterminetion  of  pfeWmlnii  y 
farm  acreage  allotments. 

(b)  Preliminary  farm  acreage 
allotment  The  preliminary  farm  acreage 
allotment  shall  be  the  same  as  the  farm 
acreage  allotment  established  for  Uie 
preceding  year. 
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3.  Section  725.57  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 


§  725.57    Detwnilnstionof 


(a)  •  *  * 

(1)  Form  having  preliminary  farm 
acreage  allotment  The  preliminary  form 
yield  established  for  the  farm  shall  be 
the  same  preliminary  farm  yield  as  was 
in  effect  for  the  preceding  year. 


4.  Section  725.72  is  amended  by: 
Revising  paragraph  (a);  by  removing 
para^^phs  (d)  (1)  and  (2)  and 
redesignating  paragraphs  (d)  (3).  (4).  (5), 
and  (6)  as  paragraphs  (d)  (1).  (2),  (3).  and 
(4),  respectively;  by  revising  newly 
redesignated  paragraphs  (d)  (1)  and  (2): 
by  revising  paragraph  (eH4Ki);  by 
removfaig  and  reserving  paragraphs  (f), 
(g),  (1),  (n).  and  (o);  and  by  deleting  the 
last  sentence  in  paragraph  (q)  to  read  as 
follows: 


S  725.72   Transfsref 
quotas  by  lease  or  by : 

(a)  General  Effective  for  the  1983  and 
subsequent  crop  years  a  flue-cored 
tobacco  marketing  quota,  including  a 
quota  which  has  been  pooled  in 
accordance  with  the  provisions  of  Part 
719  of  this  chapter,  may  be  transferred 
between  farms  by  sale.  A  flue-cured 
tobacco  marketing  quota  transfer  by 
sale  miMt  be  within  the  same  county. 
For  the  1988  and  subsequent  crop  years, 
a  flue-cured  tobacco  marketing  quota 
also  may  be  transferred  after  June  30  by 
lease  to  a  farm  in  any  county  within  the 
same  State  when  the  county  committea 
determines  that: 

(l>The  lessor  has  planted  at  least  90 
percent  of  the  farm's  effective  acreage 
allotment,  or 

(2)  The  planted  acreage  is  determined 
to  be  sufficient  to  produce  the  effective 
farm  marketing  quota  under  average 
conditions,  and 

(3)  The  farm's  expected  production  of 
flue-cured  tobacco  is  less  than  80 
percent  of  the  farm's  effective  marketing 
quota  as  a  result  of  drought,  excessive 
rain,  hail,  wind,  tornado,  or  other 
natural  disasters  as  determined  by  the 
Deputy  Administrator.  Only  the  lessor 
and  lessee  (or  any  attorney,  trustee, 
bank,  or  other  agent  who  regularly 
represents  either  the  lessor  or  lessee  in 
business  transaction  unrelated  to  the 
production  or  marketing  of  tobacco)  may 
be  parties  to,  or  involved  in  the 
arrangements  for,  a  transfer  of  flue- 
cured  tobacco  marketing  quota  by  lease. 

(d)  Transfer  provisions — (1)  Lessor 
farm.  A  transfer  of  quota  from  a  farm  by 
lease  shall  not  be  approved: 


(i)  New  farm.  If  the  farm  Is  a  new 
farm. 

(ii)  Natural  disaster.  Unless  the 
county  committee  in  the  county  in  which 
the  farm  is  located  from  administrative 
purposes  determines  that  the: 

(A)(1)  Farm  has  planted  an  acreage 
equal  to  or  more  than  90  percent  of  the 
effsctive  farm  acreage  allotment,  or  (2) 
Planted  acreage  is  saffident  to  produce 
the  effective  form  marketkig'quota 
under  average  conditions; 

(B)  Lessor  made  reasonable  and 
customary  efforts  to  produce  the 
effective  farm  marketing  quota; 

(C)  Producers  on  die  farm  qualify  for 
price  support  in  accordance  with  the 
provisions  of  Part  1484  of  this  title;  and 

(D)  Farm's  expected  production  of 
flue-cured  tobacco  is  less  than  80 
percent  of  the  farm's  effective  marketing 
quota  as  a  result  of  a  dnnight.  excessive 
rain.  haiU  %vind,  tomada  or  other 
natural  disaster  as  determined  by  the 
Deputy  Administrator. 

(iii)  Claim  for  tobacco  marketing 
quota  penalty.  U  a  claim  has  been  filed 
against  the  lessor  for  a  tobacco 
marketing  quota  penalty  and  the  claim 
remains  unpaid  unless  the  claim  is  paid 
or  the  entire  proceeds  of  the  lease  of  the 
allotment  and  quota  are  applied  against 
the  claim  and  the  coimty  committee 
determines  that  the  amount  paid  for  the 
lease  represents  a  reasonable  price  for 
the  pounds  of  quota  being  leased. 

(2)  Lessee  farm.  A  transfer  of  qoota  to 
a  farm  by  lease  shall  not  be  approved: 

(t)  Price  support  eligibility.  Unless  the 
producers  on  the  farm  qualify  for  price 
support  under  the  provisions  of  Part 
1464  of  tiiis  tiUe;  and 

(ii)  Limitation.  If  the  po\md8  of  quota 
to  be  transferred  to  the  lessee  farm 
exceed  the  difference  obtained  by 
subtracting  the  effective  farm  marketing 
quota  (before  the  filing  of  the  transfer 
agreement)  for  the  lessee  farm  from  the 
total  pounds  of  tobacco  marketed  and/ 
or  available  for  marketing  (based  on 
estimated  poimds  of  tobacco  on  hand 
and/or  in  tiie  process  of  being  produced) 
from  the  form  in  the  current  year. 

(e)  *  •  • 
(4)  •  •  • 

(i)  Lease.  November  15. 

*       •       •       *       * 

Signed  in  Washington,  DC  on  April  28, 
1988. 
VaraNeppl, 

Acting  Administrator,  Agricultural 
Stabilization  and  Conservation  Service. 
(FR  Doc.  88-ldto3  FUsd  &-10-88: 8:45  am) 
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DEPAimiElfT  OF  TfUNSPORTATION 

Fadaril  Aviation  Admiiystratton 

14CniPart39 

[Doekal  No.  tt-MMS-AO) 

Ah  wui  Ihinati  Mactivaai  McDonnaR 
Douglaa  ModM  DC-9-10. -20. -30. -40, 
-50,  and  C-»  (Mntary)  Sanaa  Airptanaa 

AOCNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  netioe  proposes  to  ravise 
an  existing  airworthiness  directive  (AD), 
applicable  to  McDonnell  Douglas  DC-9- 
30  series  airplanes,  which  currenUy 
requires  structural  inspections  and 
repair  or  replacement  as  necessary,  to 
assure  continued  airworthiness.  This 
action  woidd  expand  the  applicability  of 
tiiat  AD  to  include  certain  DC-O-ia  -2a 
-40,  and  -50  series  airplanes.  This 
prt^Msal  is  prompted  by  a  structural 
reevalnatien  wUcfa  has  identified 
certain  principal  structural  elements 
likely  to  devek)p  fotigue  cradcs,  as  these 
aiipbnes  approadi  mA  exceed  the 
manufacturer's  original  design  lifo 
estimates.  Fatigue  cracks  in  these  areas, 
if  not  detected  and  corrected,  could 
compromise  the  structural  integrify  of 
these  airplanes. 

DATC  Comments  must  be  received  no 
later  dian  July  1, 1988. 

Aoomss:  Send  comments  on  the 
proposal  in  dt^riicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Couiuel  (Attn:  ANM-IOS).  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
35-AD.  17900  Pacific  Highway  SouUi,  C- 
68866,  SeatUe  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach  California  90846,  Attention: 
Director,  Publications  and  Traiiung.  Cl- 
LOO  (54-80).  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattie.  Washington,  or  at  4344 
Donald  Douglas  Drive.  Long  Beach. 
CaUfomia. 

FON  nMTMCR  IM'OMIATION  CONTACTt 

Mr.  Michael  N.  Asahara,  Aerospace 
Engineer.  Airframe  Branch,  ANM-122L. 
FAA,  Northwest  Mountain  Region.  Los 
Angeles  Aircraft  Certification  Office, 
4344  Donald  Douglas  Drive,  Long  Beach, 
California  90808;  telephone  (213)  514- 
8321. 


■WWJMIMTAIIV  wfowmatiom: 
Coaunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
■number  and  be  submitted  in  dupUcate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  the  light  of  the  comments  received. 
All  comments  submitted  will  be 
available,  botii  before  and  after  tiie 
closing  date  for  comments,  in  the  Rules 
.Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA-public  contact  concerns  with  the 
substance  of  this  proposal  will  be  filed 
hi  the  Rules  Docket. 

AvailabilifyofNPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  the  FAA, 
Northwest  Mountain  Region,  Office  of 
Regional  Counsel,  (Attn:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-35-AD,  17900  Pacific 
Highway  South,  C-68966,  SeatUe. 
Washington  98168. 

Discussion 

On  May  19. 1987,  FAA  issued  AD  87- 
14-07,  Amendment  39-5630  (52  FR  25589; 
July  8. 1987),  applicable  to  McDonnell 
Douglas  Model  DC-9-30  series 
airplanes,  to  require  structural 
inspections,  and  repair  or  replacement, 
as  necessary,  of  the  Principal  Stiuctural 
Elements  (PSE)  listed  in  McDonnell 
Douglas  Report  Number  L26-008.  DC-9 
Supplemental  Inspection  Document 
(SID). 

Since  issuance  of  AD  87-14-07.  DC-9 
6perators.  FAA  Engineers,  and  Flight 
Standards  Inspectors,  together  with 
McDonnell  Douglas,  have  participated 
in  revising  the  original  Supplemental 
Inspection  Document  to  include  the 
Model  DC-»-10,  -20.  -«,  and  -50  series 
airplanes. 

In  order  to  evaluate  the  impact  of 
increased  fatigue  cracks  with  respect  to 
maintaining  the  fail-safe  design  and 
damage  tolerance  of  the  Model  DC-9-10. 
-20,  -40,  and  -50  airplane  structure,  the 
manufacturer  conducted  a  structural 
reassessment  of  their  airplanes  using 
modem  damage  tolerance  evaluation 
techniques.  The  criteria  for  this 
reassessment  is  contained  hi  FAA 
Advisory  Circular  AC  91-56,  dated  May 
8. 1981,  'Supplemental  Structural 


Inspection  Program  for  Large  Transport 
Category  Airplanes."  and  Federal 
Aviation  Regulations  (FAR)  25.571 
(Amendment  25-45). 

In  developing  the  SID,  a  working 
group  reviewed  the  existing  DC-9-30 
SID  program  with  respect  to  the 
structural  differences  in  airplane  model, 
and  the  basic  requirements  of  AD-14-07.. 
As  a  result,  die  DC-9  SID  (L26-O08), 
Volumes  L II.  and  HI.  were  revised  to 
include  those  inspection  considerations 
and  methods  associated  with  the  DC-9- 
10,  -20  -40,  or  -50  series  airplanes. 

It  is  estimated  that  136  additional 
airplanes  of  U.S.  registiy  and  14  U.S. 
operators  would  be  affected  by  this  AD. 
that  it  would  take  approximately  1.000 
manhours  to  incorporate  the 
Supplemental  Inspection  program  for  a 
typical  operator.  The  average  labor 
charge  is  considered  to  be  $10  per 
manhour.  Based  on  these  figures,  the 
total  cost  impact  on  U.S.  operators  to 
incorporate  the  SID  program  is 
estimated  to  be  $560,000. 

The  recurring  inspection  impact  on  the 
affected  operator  is  estimated  to  be  341 
manhours  per  airplane  per  year,  at  an 
average  labor  cost  of  $40  per  manhour. 
Based  on  these  figures,  the  annual 
recurring  cost  of  this  AD  is  estimated  to 
be  approximately  $l,855.04a 

Based  on  the  above  figures,  the  total 
cost  impact  of  this  AD  revision  is 
estimated  to  be  approximately 
$2,415,040  for  tiie  first  year,  and 
$1,855,040  per  year  tiiereafter. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authorify  in  the  Federal  Aviation  Act  of 
1958.  as  amended  (49  U.S.C.  1301.  et 
seq.).  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  Federalism  Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  [2]  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  tiiat  tiiis 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  few.  it  any,  Model  DC-9  series 
airplanes  are  operated  by  small  entities. 
A  copy  of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket 


List  of  Subjects  14  CFR  Part  39 

Aviation  Safefy.  Aircraft 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authorify 
delegated  to  me  by  the  Administi^tor, 
the  Federal  Aviation  Administration 
proposes  to  amend  {  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  39-[AMENDED) 

1.  The  authorify  citation  for  Part  39 
continues  to  read  as  follows:  Authority: 
49  U.S.C.  1354(a).  1421  and  1423;  49 
U.S.C.  106(g)  (Revised.  Pub.  L  97-449. 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    (Amended] 

2.  By  revising  the  applicability 
statement  and  paragraph  A.  of  AD  87- 
14-07.  Amendment  39-5630  (52  FR  25589; 
July  8, 1987).  to  read  as  follows: 

McDonnell  Douglas:  Applies  to  McDonnell 
Douglas  Model  DC-O-IO.  -20.  -30.  -40. 
-50,  and  C-0  (Military)  seriei  airplanes, 
certificated  in  any  category.  Compliance 
required  as  indicated  unless  previously 
accomplished. 

To  ensure  tiie  continuing  structural 
integrity  of  these  airplanes,  accomplish  the 
following: 

A.  Witliin  one  year  after  the  effective  date 
of  this  AD,  incorporate  a  revision  into  the 
FAA  approved  maintenance  inspection 
program  which  provides  for  inspection  of  the 
Principal  Structural  Elements  (PSE)  defined  in 
Section  2  of  Volume  I  (All  Series)  of 
McDonnell  Douglas  Report  No.  L2&-008,  Rl, 
DC-9  Supplemental  Inspection  Document 
(SID),  dated  November  1987,  or  later  FAA- 
approved  revisions,  in  accordance  with 
Section  2  of  Volume  III  of  that  document.  The 
non-destructive  inspection  techniques  set 
forth  in  Volume  II  of  the  SID  provide 
acceptable  methods  for  accomplishing  the 
inspections  required  by  this  AD.  All 
inspection  results  (negative  or  positive)  must 
be  reported  to  McDonnell  Douglas,  in 
accordance  with  the  instructions  of  Section  2 
of  Volume  III-87  of  the  SID. 

B.  Cracl(ed  structure  detected  during  the 
inspection  required  by  paragraph  A.,  above, 
must  be  repaired  or  replaced  before  further 
flight  in  accordance  with  a  FAA-approved 
method. 

C.  Special  flight  permits  may  l>e  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplane  to  a  base  in  order  to  comply 
with  the  requirements  of  this  AD. 

D.  Alternate  means  of  compliance  which 
provide  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office.  FAA 
Northwest  Mountain  Region. 

The  FAA  has  requested  Federal 
Register  approval  to  incorporate  by 
reference  the  manufacturer's 
Supplemental  Inspection  Document 
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identified  and  described  in  this 
directive. 

All  persons  affected  by  this  proposal 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  McDonnell  Douglas 
Corporation.  3855  Lakewood  Boulevard. 
Long  Beach.  California  90846,  Attention: 
Director,  Publications  and  Training.  Cl- 
750  (54-60).  These  dociunents  also  may 
be  examined  at  the  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  at  4344 
Donald  Douglas  Drive,  Long  Beach,  . 
California. 


Issued  in  Seattle.  Washington,  on  April  28, 
1988. 


Frederick  M.  Isaac 

Acting  Director,  Northwest  Mountain  Region. 
(FR  Doc.  88-10407  FUed  5-10-88;  8:45  am) 
\mn-t9-m 


14  CFR  Part  39 

(Oednt  No.  f7-«MI-1«2-ADl 

Alfworlhineas  Directives;  Canadair 
Model  CL-44D4  Serfee  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

AcnON:  Notice  of  Proposed  Rulemaking 
(NPRM). 


:  This  notice  proposes  to  revise 
an  existing  airworthiness  directive  (AD), 
applicable  to  Canadair  Model  CL-44D4 
series  airplanes,  which  currently 
requires  inspection  of  the  left  and  right 
main  landing  gear  bogie  beam  for 
cracks,  and  replacement,  if  necessary. 
This  proposal  would  require  that 
different  techniques  be  used  to  perform 
this  inspection.  This  action  is  prompted 
by  reports  that  the  inspection  technique 
required  by  the  existing  AD  has  proven 
to  be  unsatisfactory  in  detecting  cracks 
before  failure  occurs.  Cracking  in  the 
bogie  beam,  if  not  detected  and 
corrected,  could  result  in  a  gear  failure 
during  landing  or  takeoff. 
DATES:  Comments  must  be  received  no 
later  than  |une  28. 1988. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel  (Attn:  ANM-103],  Attention: 
Airworthdness  Rules  Docket  Na  87-NM- 
162-AD.  17900  Pacific  Highway  South, 
C-88666,  Seattle.  Washington  9816a  The 
Applicable  service  information  may  be 
obtained  from  Canadair,  Ltd., 
Commercial  Aircraft  Technical  Services, 
Box  6067.  Station  A.  Montreal.  Quebec 


H3C  3G9.  Canada.  This  information  may 
be  examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the  FAA, 
New  England  Region.  New  York  Aircraft 
Certification  Office.  181  South  Franklin 
Avenue.  Room  202.  Valley  Stream.  New 
York. 

RM  FURTMEN  MFORMATION  CONTACT: 

Mr.  Charles  Birkenholz,  Airframe 
Branch,  ANE-172,  New  York  Aircraft 
Certification  Office,  FAA.  New  England 
Region,  181  South  Franklm  Avenue. 
Room  202.  Valley  Stream,  New  York 
11581:  telephone  (516)  791-622a 
SUPrtmENTAAY  INTOWMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

AvaikbiBtyofNraM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  (he  FAA.   . 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel  (Attn:  ANM-103). 
Attention:  Airworthiness  Rule  Docket 
No.  87-NM-182-AD.  17900  Padflc 
Hi^way  South.  0-68966,  Seattle. 
Washington  98168. 

DiscHSstoo 

The  FAA  issued  AD  66-01-06. 
Amendment  39-537  (33  FR  257;  January 
9, 196S),  to  require  borescope 
inspections  of  the  main  landing  gear 
bogie  beam,  as  described  in  Canadair 
Service  Information  Circular  (SIC)  341- 
CL44D4.  That  AD  was  prompted  by 
reports  of  cracking  in  the  main  landing 
gear  bogie  beam.  This  condition,  if  not 
corrected,  cootd  lead  to  loss  of  the 
airfreame  as  a  result  of  a  gear  failure 
daring  landing  or  takeoff. 

Since  issuance  of  that  AD.  the  FAA 


has  received  reports  that  tke  inspectian 
techniques  required  by  AD  68-01-06 
have  proven  to  be  unsatisfactory  in 
service,  in  that  tfich  inspections  have 
not  detected  cracking  of  the  beam 
before  failure  occurs. 

Additionally,  examination  of  failed 
parts  has  revealed  that  the  failures 
originate  imder  the  steel  axle  bushings. 
The  manufacturer  has  eliminated  the 
shrink  fit  of  the  bushings  on  the  latest 
configuration  of  this  airplane  model,  in 
order  to  facilitate  a  more  complete  and 
thorou^  inspection.  When  the  latest 
configuration  of  the  bogie  beam  on  this 
model  of  airplane  is  fitted,  the  borehole 
used  for  the  borescope  inspection  no 
longer  exists,  making  the  presently- 
required  infpection  impossible  to 
perform. 

Canadair  has  issued  Service  Bulletin 
493-CL44,  dated  February  29, 1988. 
which  describes  new  procedures  for 
visual  and  dye  penetrant  inspections  to 
detect  cracking  in  the  main  landing  gear 
bogie  beam,  and  replacement,  if 
necessary. 

This  airplane  is  manufactured  in 
Canada  and  type  certificated  in  the 
United  States  under  the  provisions  of 
S  21.29  of  the  Federal  Aviation 
Regulations  and  the  appUcable  bilateral 
airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design  registered  in  the  US., 
an  AD  is  proposed  which  would  revise 
AD  68-01-08  to  require  inspections  of 
the  main  landing  gear  bogie  beam,  and 
replacement,  if  necessary,  in  accordance 
with  the  service  bulletin  previously 
mentioned. 

It  is  estimated  that  8  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  12 
manhours  per  airplane  to  accomplish  the 
reqiiired  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estiourted  to  be  $3,840. 

The  regulations  set  forth  in  diis  nodce 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958.  as  amended  (49  U.S.C  1301.  et 
seq.],  which  statute  is  construed  to 
preempt  state  law  reg\dating  the  same 
subject.  Thus  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  ma|or  under  Executive  Order  12291 


and  (2)  is  not  a  significant  rule  pursuant 
to  the  Dqwrtment  of  Transportation 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  28. 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  FlexibiUty  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  of  the 
minimal  cost  of  compliance  per  airplane 
($480).  A  copy  of  a  drafi  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket 

List  of  Sab{ects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  foUows: 

PART3»-[A1IENDE0]  '. 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  foUows: 

AutiHMity:  40  U.S.C.  13S4(a).  1421  and  1423; 
49  U.S.C  10e(g)  (Revised  Pub.  L  97-448. 
lanuary  12, 1083);  and  14  CFR  11.68. 

§39-13    [Amended] 

2.  By  revising  AD  68-01-06, 
Amendment  39-537  (33  FR  257;  January 
9. 1968),  as  follows: 

Canadair  Applies  to  all  Model  CL-44D4 
series  airplanes,  certificated  in  any 
categoiy.  Compliance  required  as 
indicated,  unless  previously 
accomplislied. 

To  prevent  faihuv  of  the  main  landing  gear 
during  landing  or  takeoff  due  to  cracks  in  the 
main  landing  gear  bogie  beam,  accomplish 
tlie  following: 

A.  Within  the  next  20  landings  after  the 
effective  date  of  this  AD,  and  thereafter  at 
intervals  aot  to  exceed  20  landings,  perform  a 
visual  inspection  of  the  left  and  right  main 
landing  gear  bogie  beam,  P/N  44-67574.  for 
cracks,  in  acoordanoe  with  paragraph  2.A.(1) 
of  Canadair  Service  Bulletin  483-CL44,  dated 
February  29, 188a 

B.  At  intervals  not  to  exceed  500  landings 
or  12  months,  whichever  occurs  first,  perform 
the  inspection  and  modification,  if  necessary, 
in  accordance  with  paragraphs  Z.A.(2), 
2.A43).  2.A44)  and  2  A^S)  of  Canadair 
Service  Bulletin  483-CL44,  dated  Febniaiy  29, 
198& 

C  Any  structure  found  to  be  cracked  as  a 
result  of  the  inspections  required  by 
paragraph  A.  or  B.,  above,  must  be  replaced, 
prior  to  further  flight,  with  an  airworthy  ptart 
or  an  FAA-approved  equivalent  part. 

1.  Replaoenent  parts  must  be  inq>eded 
prior  to  inatallatioa,  in  aocordaaae  with 
paragraph  2.A.(S)  «f  Canadair  Sarvice 
Bulletin  403-CL44,  dated  February  2a  1988. 


2.  Replacement  parts  must  be  r^wtitively 
inspected  in  accoidance  with  paragraphs  A. 
and  B.,  above. 

D.  An  alternate  means  of  compKance  or 
adjustment  of  the  compliance,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
New  York  Autzaft  Certification  Office,  FAA, 
New  England  Region. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  document  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Canadair,  Ltd.,  Commercial 
Aircraft  Technical  Services.  Box  6087, 
Station  A,  Montreal,  Quebec  H3C  3G9, 
Canada.  This  document  may  be 
examined  at  die  FAA,  Northwest 
Moimtain  Region,  17900  Pacific  Highway 
South,  SeatUe,  Washhigton,  or  the  FAA, 
New  England  Region,  New  Yorii  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  Room  202,  Valley  Stream,  New 
York. 

Issued  in  Seattle.  Washington,  oo  April  25, 

igsa 

Frederick  M.  Isaac 

Acting  Director  Northwest  Mountaia  Region. 

(FR  Doc  88-10408  Filed  &-10-88:  &45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

[DockelNaSaeS] 

Occidental  Patrolauni  Coip.  at  al; 
Proposed  Consent  Agreanwnt  With 
Analysis  To  AM  PuMc  Commsnt 

aqency:  Federal  Trade  Commission. 
action;  Proposed  Consent  Agreement 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  thiiigs,  that  Tenneco  Inc.  a 
Houston,  TX.  corporation,  that 
manufactures  and  sells  polyvinyl 
chloride  (PVC),  reacquire  a  PVC  plant  in 
Burlington,  N.J.,  if  a  divestiture  is 
ordered  by  the  Commission.  The 
consent  order  would  require  Tenneco  to 
reacquire  the  plant  "in  a  manner  Uiat  is 
consistent  with  the  purposes  of  the 
Commission's  final  order  against 
Occidental.''  die  acquiring  company. 
DATE:  Comments  must  be  received  on  or 
before  July  11,  ig8& 

annmil.  Comments  should  be  directed 
to:  FTC/Office  of  Uw  Secretary,  Room 


136. 6tii  St  and  Pa.  Ave.,  NW., 
Washington.  DC  20580. 
FOR  Rmn«m  niformation  contact: 
Ronald  B.  Rowe,  FTC/S-3302, 
Washington.  DC  20580.  (202)  326-2610. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act  38  Stat.  721, 15  U.S.C. 
46  and  §  3.25(f3  of  the  Commission's 
Rules  of  Practice  (16  CFR  3.25(f)),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  pubUc  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
S  4.g(b)(14)  of  the  Commission's  Rules  of 
Practice  (18  CFR  4i»{b)(14)). 

List  of  Subjects  in  16  CFR  Part  IS 

Polyvinyl  chloride  resin. 
Thermoplastic  Trade  practices. 

Agreement  Containing  Consent  Order 

In  the  Matter  of  Occidental  Petroleum 
Corp.,  a  corporation.  Occidental  Chemical 
Corp.,  a  corporation,  Tenneco,  Inc.,  a 
corporation  and  Tenneco  Polymers,  Inc.,  a 
corporation. 

The  Agreement  herein,  by  and 
between  the  corporations  Tenneco  In& 
and  Tenneco  Polymers,  Inc.  (hereinafter 
referred  to  coUectively  as  'Tenneco"). 
by  their  duly  authorized  officers  and 
their  attorneys,  and  counsel  for  the 
Federal  Trade  Commission  (the 
"Commission"),  is  entered  into  in 
accordance  with  the  Commission's 
Rules  governing  consent  order 
procedures.  In  accordance  therewith,  the 
parties  hereby  agree  that 

1.  Respondents  Tenneco  Inc.  and 
Tenneco  Polymers,  Inc.  are  corporations 
organixed  under  the  laws  of  Delaware 
%vith  principal  offices  at  1010  Milam. 
Houston.  Texas,  77001. 

2.  The  Commission  has  issued  and 
served  upon  Occidental  Petroleum 
Corporation.  Occidental  Chemical 
Corporation  (hereinafter  referred  to 
coUectively  as  "Occidental"),  and 
Tenneco  a  complaint  chatging  them  with 
violation  of  section  7  of  the  Clayton  Act 
as  amended,  15  U.S.C.  18.  and  section  5 
of  the  Federal  Trade  Commission  Act 
as  amended,  15  U.S.C.  45.  Tenneco  has 
filed  an  answer  to  the  complaint 
denying  said  charges. 

3.  Tenneco  admits  all  jurisdictional 
facts  set  forth  in  the  Commission's 
complaint  in  this  proceeding. 

4.  Tenneco  waives: 
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(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law, 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

5.  This  Agreement  shall  not  become  a 
part  of  the  public  record  of  this 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it  will  be  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days  for  the  receipt  and  consideration  of 
comments  or  views  from  any  interested 
person  and  information  with  respect 
thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  Tenneco,  in 
which  event  it  will  take  such  action  as  it 
may  consider  appropriate,  or  issue  and 
serve  its  decision  in  accordance  with  the 
terms  of  this  agreement  in  disposition  of 
the  proceeding  with  respect  to 
respondent  Tenneco. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  Tenneco  that  the  law 
has  been  violated  as  alleged  in  the 
complaint  issued  by  the  Commission. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  S  3.25(fl  of  tiie 
Commission's  Rules,  the  Commission 
may  without  further  notice  to  Tenneco, 
(1)  issue  its  decision  containing  the 
following  order  in  disposition  of  the 
proceeding  with  respect  to  respondent 
Teimeco,  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  decision  containing  the  agreed-to 
order  to  Tenneco's  address  as  stated  in 
this  agreement  shall  constitute  service. 
Teimeco  waives  any  right  it  might  have 
to  any  other  manner  of  service.  The 
Complaint  may  be  used  in  construing 
the  terms  of  the  order,  and  no       i 
agreement,  understanding.  ' 
representation,  or  interpretation  not 
contained  in  the  order  or  in  this 
agreement  may  be  used  to  vary  or  to 
contradict  the  terms  of  the  order. 

8.  Tenneco  has  read  the  complaint 
and  the  order  contemi^ated  hereby. 


Tenneco  understands  that  once  the 
order  has  been  issued,  Tenneco  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  it  has  fully 
complied  with  the  order.  Teimeco 
further  understands  that  it  may  be  liable 
for  civil  penalties  in  the  amount 
provided  by  law  for  each  violation  of 
the  order  after  it  becomes  final. 

Order 

I. 


Definitions 

For  purposes  of  this  Order  the 
following  definitions  shall  apply: 

A.  'Tenneco"  means  Tenneco  In&  and 
Tenneco  Polymers,  Inc.,  two 
corporations  organized  under  the  laws 
of  Delaware  with  their  principal  places 
of  business  in  Houston.  Texas,  and  their 
directors,  officers,  agents,  and 
employees,  and  their  subsidiaries, 
divisions,  affiUates,  successors,  and 
assigns; 

B.  "Occidental"  means  Occidental 
Petroleum  Corporation  and  Occidental 
Chemical  Corporation,  two  corporations 
organized  under  the  laws  of  California 
with  their  principal  places  of  business  in 
Los  Angeles,  California,  and  their 
directors,  officers,  agents,  and 
employees,  and  their  subsidiaries, 
divisions,  affiliates  successors,  and 
assigns: 

C  "PVC  means  any  vinyl  chloride 
homopolymer  with  the  repeating  imit 
CH»=CHC1,  and  any  copolymer  of  vinyl 
chloride  with  varying  amounts  of  other 
chemicals,  inlcuding  vinyl  acetate, 
ethylene,  propylene,  vingyUdene 
chloride,  or  acrylates; 

D.  "Suspension  PVC  copolymer" 
means  any  copolymer  of  vinyl  chloride 
and  vinyl  acetate,  that  is  produced  by 
the  suspension  process  and  contains 
over  50  percent  by  weight  vinyl  chloride; 

E.  "Dispersion  PVC"  means  PVC 
produced  by  the  emulsion  or  dispersion 
process. 

n- 

It  is  ordered  that,  in  the  event  any 
divestiture  order  is  entered  by  the 
Commission  against  Occidental  in  this 
proceeding,  Tenneco  shall  consent  to  the 
assignment  by  Occidental,  in  a  manner 
that  has  received  the  prior  approval  of 
the  Federal  Trade  Commission  and  on 
conditions  (other  than  consideration 
paid  by  Occidental  to  Teimeco) 
identical  to  those  imi>osed  on 
Occidental  in  the  Sale  Agreement,  to  the 
successorfs)  or  acquirer(s)  of  any  PVC 
assets  or  business  divested  by 
Occidental  pursuant  to  that  Order,  of  all 
benefits,  rights  and  privileges  extended 
to  Occidental  under  the  terms  of  the 
Sale  Agreement  and  attached  exhibits 


(indnding,  but  not  limited  to  the  option 
rights,  if  any  then  exist  under  8  905  of 
that  agreement),  except  for  the  option 
described  in  Exhibit  V  of  the  Sale 
Agreement  which  shall  not  be  assigned 

m. 

It  is  further  ordered  that  Tenneco 
shall  take  no  action  that  interferes  with 
the  accomplishment  of  any  reUef 
ordered  by  the  Commission  in  this 
proceeding.  Tenneco  shall  cooperate  in 
the  transfer  to  a  third  party  of  any  PVC 
assets  or  business  divested  by 
Occidental  pursuant  to  an  order  of  the 
Commission. 

IV. 

Tenneco  acknowledges  thkt  the  final 
Order  of  the  Federal  Trade  Commission 
against  Occidental  in  this  proceeding 
may  prohibit  Occidental  from  exercising 
the  option  granted  in  Exhibit  V  of  the 
Sale  Agreement  or  may  provide  that 
Tenneco's  reacquisition  of  the 
Burlington.  New  Jersey,  PVC  plant  from 
Occidental  pursuant  to  Exhibit  V  of  the 
Sale  Agreement  shall  only  be  made  in  a 
manner  that  has  received  the  prior 
approval  of  the  Commission.  Any 
reacquisition  by  Tenneco  of  the 
Burlington,  New  Jersey,  PVC  plant  from 
Occidental  pursuant  to  Exhibt  V  of  the 
Sale  Agreement  shall  only  be  made  in  a 
manner  that  is  consistent  with  the 
purposes  of  the  Commission's  final 
Order  against  Occidental  in  this 
proceeding. 

V. 

It  is  further  ordered  that  for  a  period 
of  ten  years  following  the  date  of  this 
Order,  for  the  purposes  of  determining 
compliance  with  this  Order,  upon 
written  request  of  the  Federal  Trade 
Commission  or  the  Director  or  any 
Assistant  Director  of  the  Bureau  of 
Competition  of  the  Federal  Trade 
Commission  made  to  Tenneco  at  its 
principal  offices  and  subject  to  any 
legally  recognized  privilege.  Tenneco 
shall  permit  duly  authorized 
representatives  of  the  Federal  Trade 
Commission  or  of  the  3w«4up£  . 
Competition:  ,'  >  .,  V^- 

A.  Reasonable  access  during  the 
office  hours  of  Tenneco.  which  may 
have  counsel  present,  to  those  books, 
ledgers,  accounts,  correspondence, 
memoranda,  reports  and  other  records 
and  document  in  Tenneco's  possession 
or  control  that  relate  to  any  matter 
contained  in  this  Order  and 

E  An  opportunity,  subject  to  the 
reasonable  convenience  of  Tenneco,  to 
interview  officers  or  employees  of 
Tenneco,  who  may  have  counsel 
present,  regarding  such  matters. 


VI 

It  is  further  ordered  that,  while 
Paragraph  V  of  this  Order  is  effective, 
Tenneco  shall  notify  ttie  Commission  at 
least  thirty  (30)  days  prior  to  any 
proposed  corporate  change,  such  as 
dissolution,  assignment  of  substantially 
all  assets,  sale,  or  acquisition  resulting 
in  the  emergence  of  a  successor 
corporaticm,  or  the  creation  or 
dissolution  of  subsidiaries  in  the  United 
States,  or  any  other  change  in  the 
corporation  which  may  affect 
compliance  with  the  obligation  arising 
out  of  this  Order. 

vn. 

//  is  further  ordered  that,  within  sixty 
(60)  days  after  service  upon  Tenneco  cl 
the  Commission's  final  Order  against 
Occidental  in  this  proceeding,  Tenneco 
shall  file  with  the  Commission  a  written 
report  setting  forth  in  detail  the  manner 
and  form  in  which  Tenneco  has 
complied  with  this  Order. 

Analysia  of  Prapoeed  Consent  Order  To 
Aid  Public  Conunent 

The  Federal  Trade  Commission 
("Commission")  has  provisionally 
accepted  an  agreement  containing  a 
proposed  consent  order  with  Tenneco 
Inc.  and  its  wholly-owned  subsidiary. 
Tenneoo  Poljrmers,  Inc.,  (collectively, 
'Tenneco").  in  partial  settlement  of  a 
Complaint  diallenging  the  acquisition  of 
the  polyvinyl  chloride  ("PVC')»  assets 
and  business  of  Tenneco  by  Occidental 
Petroleum  Corporation  through  its 
wholly-owned  subsidiary.  Occidental 
Chemical  Corporation  (collectively, 
"Occidental").  The  Commission's 
Complaint  against  Occidental  is  still 
peiu&ig  and  is  currently  in  adjudication 
in  an  administrative  proceeding. 

The  proposed  consent  order  with 
Tenneco  has  been  placed  on  the  public 
record  for  sixty  (60)  days  for  reception 
of  comments  by  interested  persons. 
Comments  received  during  this  period 
will  become  part  ot  the  public  record. 
After  sixty  (60)  days,  the  Commission 
will  again  review  tiie  agreement  and  the 
comments  received,  and  will  decide 
whethw  it  should  withdraw  from  the 
agreement  or  make  final  the  agreement's 
proposed  order. 

Ilie  Complaint,  which  was  issued  on 
April  11. 1986,  challenges  the  acquisition 
and  the  acquisition  agreement  between 
Occidental  and  Tenneco  as  violations  of 
section  7  of  the  Clayton  Act  as 
amended,  15  llSXl.  18,  and  section  5  of 
tiie  Federal  Trade  Commission  Act  as 
amended.  15  VS.C  45.  The  Complaint 


■  PVC  retin  i*  a  "ttiktiiioplutic"  matmiaL  U..  a 
type  of  plattie  Ihat  bteomfeaabft  abd  nMH«^We ' 
when  heated  ; -;.-r  _,v  <-(-.•■ 


alleges  that  at  the  time  of  tiie 
acquisition.  Occidental  and  Tenneco 
were  substantial,  direct  competitors  in 
three  concentrated.  United  States 
markets:  mass  and  suspension  PVC 
resin,  suspension  PVC  copolymer  resin, 
and  dispersion  PVC  resin.  The 
Complaint  also  alleges  that  entry  into 
each  of  the  relevant  maricets  is  difficult 
The  Complaint  further  alleges  that  the 
acquisition  and  acquisition  agreement 
have  the  effect  of  eliminating  actual 
competition  between  Occidental  and 
Tenneco  in  each  of  the  relevant  markets; 
eliminating  Tenneco  as  a  significant 
competitor  in  each  of  the  relevant 
markets;  significanUy  increasing  the 
levels  of  concentration  in  each  of  the 
relevant  markets;  significantly 
enhancing  the  likelihood  of  collusion  or 
interdependent  coordination  among  the 
remaining  firms  in  each  of  the  relevant 
markets;  and  significanUy  enhancing  the 
likelihood  of  dominant  firm  behavior  to 
increase  price  in  the  suspension  PVC 
copolymer  resin  market 

The  proposed  consent  order  with 
Tenneco,  accepted  subject  to  final 
approval  preserves  the  Commission's 
remedial  options  with  respect  to  the 
ongoing  administrative  proceeding.  The 
proposed  consent  order  provides  that  in 
the  event  a  divestiture  order  is  entered 
by  the  Commission  against  Occidental 
in  this  proceeding,  Tenneco  shall 
consent  to  the  assignment  by 
Occidental,  to  the  aoquirerfs)  of  any 
PVC  assets  or  business  divested  by 
Occidental  pursuant  to  that  order,  in  a 
manner  that  has  received  the  prior 
approval  of  the  Federal  Trade 
Commission,  of  all  benefits,  rights,  and 
privileges  extended  to  Occidental  under 
the  terms  of  the  sale  agreement  with 
certain  exchisions;  that  Tenneco  will 
cooperate  in  the  transfer  of  any  PVC 
assets  or  business  divested  by 
Occidental  to  a  third  party  purstumt  to 
Commission  order,  and  wrtll  take  no 
action  that  interferes  with  any 
Commission-ordered  relief;  that  the  final 
order  of  the  Commission  against 
Occidental  may  prohibit  Occidental 
from  exercising  an  option  granted  under 
the  acquisition  agreement  to  compel 
Tenneco  to  repurchase  Tenneco's  former 
Burlington,  New  Jersey,  PVC  facility,  or 
may  require  that  any  reacquisition  by 
Tenneco  of  the  Burlington.  New  Jersey, 
PVC  facility  be  made  only  in  a  manner 
that  has  received  the  Commission's  prior 
approval;  and  that  any  reacquisition  by 
Tenneco  of  the  Burlington.  New  Jersey. 
PVC  plant  shall  only  be  made  in  a 
manner  that  is  consistent  wHtft  the  ^  ^ 
purposes  of  Ifae  Commission's  fiteal 
order  against  Occidental.  - 


The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  consent  order.  It  is  not 
intended  to  constitute  an  official 
interpretation  of  the  Complaint  or  the 
agreement  containing  (he  proposed 
consent  order,  or  to  modify  their  terms 
in  any  way. 
Emily  H.  Rock. 
Secretary. 
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Robert  E.  Hanrnf,  ll.0„  PJL,  dJtiM. 
Victoria  AMergy  and  Asthma  CHnlc; 
Propowd  Conaent  Agr— ment  Wltt> 
Analyala  To  Aid  Public  ComnMnt 

AOENCV:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement 

SUMMARV:  In  setdement  of  alleged 
violations  of  federal  law  prohibiting 
tmfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement  accepted  subject  to  final 
Commission  approval,  woidd  prohibit 
among  other  things,  Victoria,  Tx. 
allergists  from  impeding  the  use  of  any 
allergy  testing  product  by  any  physician, 
clinic,  hospital,  ambulatory  care  center 
or  other  health  faciUty  in  order  to 
restrict  competition  from  physicians 
who  are  not  alleigists. 
DATE:  Comments  must  be  received  on  or 
before  July  11.  igsa 

ADOmw;  Conunents  should  be  directed 
to:  FTC/Office  of  tiie  Secretary.  Room 
136. 6Ui  St  and  Pa.  and  Ave..  NW..  • 
Washington.  DC  20560. 

KM  nMTNBI  MTOMIATION  CONTACT 

Janet  Grady,  San  Fi-ancisco  Regional 
Office.  Federal  Trade  Commission,  901 
Market  Street  Suite  570,  San  Francisco, 
CA.  94103.  (415)  995-5220. 
SUPMmCNTAflV  INFOmiATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act  38  Stat.  721. 15  U.S.C 
46  and  {  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34).  notice  is  hereby 
given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying' 
at  its  principal  office  in  accordance  with 
S  4.9(b)tl4)  of  the  Commission's  Rules  of 
Practice  (18  CFR  »5(b)(14)). 
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List  of  Subjects  in  16  CFR  Part  13 

Allergists,  Physicians,  Trade 
practices. 


Agreement  Containing  Consent  Order  To 
Cease  and  Desist 

In  the  matter  of  Robert  E.  Harvey.  M.D.. 
P.A.,  doing  business  as  Victoria  Allergy  and 
Asthma  Clinic;  Robert  E.  Harvey,  MJ}.,  and 
individual;  and  Gullapali  K.  Rao,  M.O.,  %a 
individual. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Robert  E. 
Harvey,  MJ}.,  P.A.,  a  professional 
association  doing  business  as  Victoria 
Allergy  and  Asthma  Clinic,  and  Robert 
E.  Harvey,  M.D.,  and  Gullapali  K.  Rao, 
M.D.,  individuals  ("proposed 
respondents"),  and  it  now  appearing 
that  proposed  respondents  are  willing  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  the  use  of 
the  acts  and  practices  being 
investigated. 

It  is  hereby  agreed  by  and  between 
proposed  respondents,  by  their  attorney, 
and  counsel  for  the  Federal  Trade 
Commission  that 

1.  Proposed  resirandent  Robert  E. 
Harvey,  MJ}..  PA.,  is  a  professional 
association,  existing  and  doing  business 
under  the  laws  of  the  State  of  Texas  as 
Victoria  Allergy  and  Asthma  Clinia 
Proposed  respondents  Robert  E.  Harvey, 
M.D.  and  Gullapali  K.  Rao.  M.D.  are 
physicians  licensed  and  doing  business 
under  the  laws  of  the  state  of  Texas. 
Proposed  respondents'  principal  place  of 
business  is  located  at  3901  North 
Navarro,  Victoria,  Texas  77901. 

2.  Proposed  respondents  admit  all  the 
jtirisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondents  waive: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement 

d.  Any  claim  under  the  Equal  Access 
to  Justice  Act 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the       1 
proceeding  unless  and  until  it  is     I 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  information 
in  respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 


agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as 
alleged  in  the  draft  of  complaint  here 
attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  S  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified,  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Dehvery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing  . 
the  agreed-to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  attached  may  be 
sued  in  construing  the  terms  of  the 
order,  and  no  agreement  understanding, 
representation,  or  Interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

Proposed  respondents  have  read  the 
proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order  ' 
after  it  becomes  final. 

Order 
/. 

It  is  ordered  that  for  purposes  of  this 
Order,  the  following  definitions  apply: 

A.  "Respondents"  means  Robert  E. 
Harvey.  M.D..  a  professional  association 


doing  business  as  Victoria  Allergy  and 
Asthma  Clinic,  and  Robert  E.  Harvey, 
M.D.  and  Gullapali  K.  Rao,  MJ).. 
individually  or  under  any  other  name  or 
names,  and  their  representatives,  agents 
and  employees. 

B.  "Allergy  testing  product"  meahs    " 
any  product  or  device  that  has  been 
approved  by  the  Food  and  Drug 
Administration  of  the  United  States 
Department  of  Health  and  Human 
Services  ("FDA")  for  the  use  in  the 
diagnosis  or  treatment  or  allergic 
disease  in  human  patients.  This 
definition  includes  but  is  not  limited  to. 
products  or  devices  used  for  in  vitro 
allergy  tests,  as  hereinafter  defined. 

C.  "In  vitro  allergy  test"  means  any 
test,  approved  by  the  FDA,  that  is 
conducted  on  blood  or  blood  serum 
samples  to  diagnose  or  treat  allergic 
disease.  This  definition  includes,  but  is 
not  limited  to,  tests  that  are  known  by 
the  trade  names  "Radio-allergosorbent 
tests,"  "Multiple  Antigen  Simultaneous 
tests,"  "Fluoroallergosorbent  tests,"  and 
"Immunoperoxidase  tests." 

//. 

It  is  ordered  that  respondents,  their 
successors  and  assigns  shall  cease  and 
desist  from,  directly  or  through  any 
devices,  entering  into,  threatening  or 
attempting  to  enter  into,  organizing, 
continuing  or  participating  in  any 
agreement  or  combination  to  refuse  or 
threaten  to  refuse  to  deal  with,  or 
otherwise  coerce,  any  person  or  entity 
for  the  purpose  or  with  the  effect  of 
impeding  the  use  of  any  allergy  testing 
product  by  any  physician,  clinic, 
hospital,  ambulatory  care  center  or 
other  health  care  facility.  This  includes 
but  is  not  limited  to  any  agreement  or 
combination  to  refuse  or  threaten  to 
refuse  to  deal  with  any  manufacturer  or 
distributor  of  any  allergy  testing  product 
because  that  manfuacturer  of  distributor 
offers  to  sell  or  sells  allergy  testing 
products  to  any  physician  who  is  not 
certified  or  eligible  for  certification  by 
the  American  Board  of  Allergists,  or  to 
any  clinic  hospital,  ambulatory  care 
center  or  other  health  care  facility. 

Provided  that  nothing  in  this  order 
shall  prohibit  a  respondent  from 
entering  into  any  agreement  with  any 
physician  with  whom  that  respondent 
practices  medicine  in  partnership  or  as  a 
professional  corporation  or  association, 
or  who  is  employed  by  the  same  person 
as  that  respondent  or  whom  that 
respondent  employs. 

///. 

It  is  further  ordered  that  respondents 
shall: 


A.  Within  thirty  (30)  days  after  thfs 
Order  becomes  final  mail  a  copy  of  this 
Order  and  of  the  Complaint  in  this 
proceeding  to  each  and  every  physician 
or  facility  to  whom  respondents  sent 
correspondence  referred  to  in 
Paragraphs  13(a).  13(b),  and  13(d)  of  the 
Commission's  complaint  in  this  matter. 
.   B.  Within  sixty  (60)  days  after  this 
Order  becomes  final,  and  at  such  other 
times  as  the  Commission  may  by  written 
notice  to  respondents  require,  file  or 
cause  to  be  filed  with  the  Office  of  the 
Secretary  of  the  Commission, 
Washington,  DC  20580,  or  such  other 
office  as  the  Commission  shall  designate 
in  writing,  a  verified  written  report 
setting  forth  in  detail  the  manner  and 
form  in  which  they  have  complied  with 
this  Order. 

/v. 

It  is  further  order  that  the  respondents 
named  herein  promptly  notify  the 
Commission  of  the  discontinuance  of 
their  present  business  or  employment 
and  of  their  affilitiation  with  a  new 
business  or  employment.  In  addition,  for 
a  period  of  ten  (10)  years  &x)m  the  date 
of  service  of  this  order,  the  respondents 
shall  promptly  notify  the  Commission  of 
each  affiliation  with  a  new  business  or 
Employment.  Each  such  notice  shall 
include  the  respondent's  new  business 
address  and  a  statement  of  the  nature  of 
the  business  or  employment  in  which 
the  respondents  are  newly  engaged  as 
weU  as  a  description  of  respondents' 
duties  and  responsibilities  in  connection 
with  the  business  or  employment.  The 
expiration  of  the  notice  provision  of  this 
paragraph  shall  not  affect  any  other 
obligation  arising  under  this  order. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment  Robert  E.  Harvey, 
M.D.,  doing  business  as  Victoria  Allergy 
apd  Asthma  Clinic,  and  Robert  E. 
Harvey,  M.D.  and  Gullapali  K.  Rao, 
M.D.,  Individuals 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Robert  E  Harvey, 
M.D.,  ("Harvey"),  individually  and  doing 
business  as  Victoria  Allergy  and 
Asthma  Clinic  ("Victoria  Allergy"),  and 
Gullapali  K.  Rao.  M.D.  ("Rao"). 

The  Commission  has  placed  the 
proposed  consent  order  on  the  public 
record  for  sixty  (60)  days  to  obtain 
comments  horn  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  sixty  (60)  days,  the  Commission 
will  again  revievv  the  agreement  and  any 


comments  received  and  will  decide 
whether  it  should  withdraw  bxym  the 
agreement  or  make  final  the  agreement's 
proposed  order. 

The  Complaint 

The  complaint  prepared  for  issuance 
by  the  Commission  along  with  the 
proposed  order  alleges  that  Victoria 
Allergy.  Harvey,  and  Rao  have  conbined 
or  conspired  with  physicians  in  the 
State  of  Texas  who  specialize  in  the 
diagnosis  and  treatment  of  allergic 
disease  ("allergists")  to  restrict 
competition  from  non-allergist 
physicians.  The  alleged  purpose  and 
effect  of  the  conspiracy  was  to  coerce 
and  boycott  two  manufacturers  of 
allergy  testing  systems  to  induce  these 
manufacturers  to  discontinue  their  sales 
of  the  testing  systems  to  non-allergist 
physicians. 

According  to  the  complaint  both 
allergists  and  some  physicians  who  are 
not  allergists  compete  in  the  diagnosis 
and  treatment  of  allergic  disease.  The 
complaint  asserts  that  certain  diagnostic 
testing  methods,  known  as  in  vitro 
allergy  tests,  have  been  developed  that 
permit  non-allergist  physicians  to 
compete  more  easily  with  allergists. 
Prior  to  the  development  of  in  vitro 
allergy  tests,  the  complaint  alleges, 
allergists  largely  competed  only  among 
themselves;  after  the  development  of 
these  tests,  allergists  began  to  face 
substantial  competition  from  non- 
allergist  physicians. 

According  to  the  co^^>laint  Drs. 
Harvey  and  Rao  sent  letters  to  all  or 
nearly  all  allergists  in  the  State  of  Texas 
in  April.  1984.  urging  them  to  "join 
forces"  against  the  marketing  of  in  vitro 
allergy  tests  to  non-allergist  physicians. 
In  particular,  the  complaint  alleges,  their 
letters  urged  these  allergists  not  to  deal 
with  Pharmacia  Diagnostics,  a 
diversified  manufacturer  of  medical 
diagnostic  products,  because  that 
company  had  marketed  its  in  vitro 
allergy  tests  to  non-allergist  physicians. 
The  complaint  also  alleges  that  Drs. 
Harvey  and  Rao  wrote  to  allergists  in 
the  State  of  Texas  again  in  April.  1985, 
urging  them  to  take  concerted  action  to 
deter  another  manufacturer  of  in  vitro 
allergy  tests.  MAST  Immunosystems. 
Inc..  from  marketing  its  products  to  non- 
allergist  physicians.  The  complaint 
alleges  that  some  allergists  in  Texas 
joined  Drs.  Harvey  and  Rao  in 
attempting  to  coerce  Pharmacia 
Diagnostics  and  MAST  Immunosystems 
to  stop  selling  allergy  tests  to  non- 
allergist  physicians. 

The  complaint  alleges  that  the  actions 
of  Dr.  Harvey.  Dr.  Rao.  and  other  - 


allergists  has  several  anticompetitive 
effects.  First  by  limiting  the  ability  of 
non-allergists  to  obtain  materials 
necessary  to  diagnose  allergies,  the    " 
conspiracy  restricted  the  abihty  of 
patients  to  choose  among  a  variety  of 
alternative  health  care  providers  on  the 
basis  of  price,  service,  quaUty,  and  other 
factors.  Second,  the  conspiracy  limited 
the  ability  of  non-allergist  physicians, 
hospitals,  clinics,  and  ambulatory  care 
centers  to  compete  with  allergists.  Third, 
the  conspiracy  hindered  the 
development  of  competitive,  convenient 
cost-effective  and  innovative  forms  of 
allergy  testing. 

The  Proposed  Consent  Order 

The  proposed  order  is  intended  to 
eliminate  the  effects  of  the  alleged 
boycotts.  It  prohibits  Dr.  Harvey  and  Dr. 
Rao  fi^m  entering  into,  or  participating 
in  any  joint  action  with  the  purpose  or 
effect  of  impeding  the  use  of  any  allergy 
testing  product  by  any  physician,  clinic, 
hospital,  ambulatory  care  center,  or 
other  health  care  facility.  The  order 
specifically  prohibits  Dr.  Harvey  and  Dr. 
Rao  from  engaging  in  any  joint  action  to 
refuse  to  deal  with  any  manufacturer  or 
distributor  of  any  allergy  testing 
products  because  that  manufacturer  or 
distributor  markets  its  products  to  non- 
allergist  physicians.  The  order  does  not 
prohibit  Dr.  Harvey  or  Dr.  Rao  from 
entering  into  agreements  with 
physicians  with  whom  they  practice  in  a 
partnership,  or  physicians  they  employ, 
or  by  whom  they  are  employed. 

The  order  requires  Drs.  Harvey  and 
Rao  to  send  a  copy  of  the  Order  and 
Complaint  in  this  matter  to  every 
physician  and  health  care  facility  to 
whom  they  had  sent  their  letters 
concerning  Pharmacia  Diagnostics  and 
MAST  Immunosystems.  Inc.  Mailing  of 
the  Order  and  Complaint  to  the 
recipients  of  the  alleged  solicitation  to 
refuse  to  deal  is  expected  to  provide 
notice  to  those  physicians  that  collective 
action  to  restrict  the  ability  of  non- 
allergist  competitors  to  compete  may 
constitute  a  violation  of  law. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or 
modify  in  any  way  their  terms. 
Emily  H.  Rode. 
Secretary. 

IFR  Doc.  88-10535  Filed  5-10-«B:  8:45  am] 
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OePARmENT  OF  THE  TREASURY  DEPARTMBCT  OF  JUSTICE 


Customs 


19  CFR  Part  148 


I  of  lolsipgst»lloi>0f 
rMpotiaiioo  wOm  fivposs  Of  rorwgn 
Trade  Zones  Act;  Extension  of  Has 

i 

AQENCV:  Customs  Service,  Treasury. 
ACnOM:  Extension  of  time  for  comments. 


:  This  notice  extends  the 
period  of  time  within  which  interested 
members  of  the  public  may  submit 
comments  concerning  Custoots 
interpretation  of  the  meaning  of 
"exportalioo"  for  purposes  of  the 
Foreign  Trade  Zones  Act  A  notice 
inviting  the  public  to  comment  on 
Customs  ceconaideiatioa  of  its 
interpretation  of  "exportation"  wae 
published  in  the  FMnal  Regieter  oa 
March  4. 1888  (53  FR  6096).  and 
comments  were  to  have  been  received 
on  or  before  May  3, 1988.  Customs  has 
received  several  requests  to  extend  the 
period  of  tkne  for  comments.  The 
requesters  state  additional  time  is 
reqnind  to  prepare  reasonably 
responsive  comments.  Customs  believes 
the  requests  have  merit  Accordin^y, 
the  period  of  time  for  the  submission  of 
comments  is  being  extended  45  days. 

BATE  Comments  are  requested  on 
<  before  Jme  17, 1988. 


r 


:  Comments  may  be  submitted 
to  and  inspected  at  the  Regulations  and 
Disclosure  Law  Branch.  U.S.  Customs 
Service,  Room  2324. 1301  Constitution 
Avenue,  NW..  Washington.  DC  20229. 

An  CDOunenls  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freed<Mn  of 
Information  Act  (5  U.S.a  552).  S  1.4. 
Treasury  Department  Regulations  (31 
CFR  \A).  and  S  103.11(b),  Customs 
Regulations  (IS  CFR  103.11(b)),  between 
OKW  a.m.  and  4.-30  pan.  on  normal 
business  days,  at  the  address  above. 

FOn  RNIVMai  MRNNBATKNf  CONTACT: 

William  G.  Rosoff.  Entry  Rulings  &anch 
(20Z-56B-6856). 

Dated  May  6.  ige& 
Edwaid  F.  Kwm, 

Acting  Commissioner  of  Ctatoma. 

[PR  Doc.  88-10606  Filed  5-10-88: 8:45  am] 
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28  CFR  Part  18 
[AAQ/A  Order  Na  20-««] 

Exemption  of  Recorde  Systsm  Under 
ttiePilvaoy  Act 

AOBNCV:  Department  of  Justice. 
action:  Propoeed  nde. 

SUMMAHV:  The  Department  of  fostioe. 
Immigration  and  Naturalisation  Service 
(INS),  proposes  to  identify  as  a  separate 
system  of  records  its  "Centralized^ 
Index."  currenUy  identified  in  28  CFR 
16.99  as  "Subsystem  (3)"  of  iU 
Immigration  and  Naturalization  Service 
Index  System.  JUSTICE/INS-OOl 
(hereinafter  referred  to  as  the  001 
system).  INS  is  namiog  the  new  system 
"The  Immigration  and  Naturalization 
Service  Alien  File  (A-^le)  and  Central 
Index  System  (OSi  )USTICE/INS- 
OOlA"  (hereinafter  referred  to  as  the 
OOlA  system),  and  is  proraulgatiiig  this 
rule  to  exempt  it  from  ontain  Privacy 
Act  provisions;  conversely,  it  is 
removing  certain  exemptions  frooi  the 
001  system. 

Specifically,  the  OOlA  system  wiU  be 
exempted  frtan  subsections  (c)  (3)  and 
(4),  (d).  (e)  (1).  (2)  and  (3),  (e)(4)  (G)  ood 
(H).  (e)  (5)  and  (8),  and  (g)  of  the  Priva<^ 
Act.  5  U.S.C  5S2a.  Information  in  the 
system  relates  to  official  Federal 
investigations  and  matters  of  law 
enforcement.  The  exemptions  are 
needed  to  protect  ongoing 
investigations,  material  which  has  been 
property  classified  pursuant  to 
Executive  Order,  dw  privacy  of  third 
parties,  and  the  identities  of  coafidential 
sources  involved  in  sacfa  iavestigatioas. 
Exemptions  from  subsections  (eK4HI)>  (f) 
and  (h)  for  the  801  system  will  be 
removed  because  INS  complies  with  the 
requirements  thereof. 
DATis:  AH  ceoments  must  be  received 
by  June  10, 1988. 

ADONCSK  Address  any  comments  to  }. 
Michael  dark.  Assistant  Director. 
Facilities  and  Administrative  Services 
Staff,  Justice  Management  Division. 
Department  of  Justice,  Room  6402, 
Patrick  Henry  Building,  601 D  Street 
NW.,  Washington.  DC  20530. 
rOR  ffURTHCR  MFONMATION  CONTACR 
J.  Michael  Qatk.  202  272-6474. 
SUPPLEaWNTAIIV  INTOnMATIOM.  b)  the 

Notices  section  of  today's  Federal 
Register  INS  proposes  to  alter  and 
identify  as  a  separate  system  of  records 

Subsystem  E.  of  the  001  system. 

Subsystem  E.  is  identified  in  28  CFR 
18.99  as  "Subsystem  (3)."  The 


recstablishmeat  of  the  subsystem  as  a 
new  and  separate  system  (die  OOlA 
system)  and  tiie  pnumilgatlon  of  this 
rule  arc  the  fost  steps  of  s  major  INS 
effort  to  revise  and  ultimately  eliminate 
the  001  sjrstem  as  it  is  now  described. 
The  remaining  sabsystems  of  001  are 
being  reviewed  to  determine  how  they 
too  can  be  most  accurately  described 
and  reported.  (The  001  system  was 
published  in  its  entirety  in  die  Federal 
Register  on  October  31. 1984  (49  PR .  - 
43812).) 

In  the  process  of  extracting  and 
redescribing  the  subsystem.  INS 
determined  that  exemption  from 
subsections  (e)(4KI).  (f)  and  (h)  are 
unnecessary  for  both  the  001  and  OOlA 
systems  because  INS  does  comply  with 
the  requirements  thereof.  Accordingly, 
these  exemptions  will  be  removed  from 
the  001  systeoL  INS  is  complying  with 
subsection  (eH4)(I)  by  providing  ffae 
information  relating  to  its  reeoid  source 
categories  in  its  Fedetal  Kegistar  notice 
publiehed  October  31. 1984.  Similarly, 
INS  is  in  compliance  with  subsection  (f) 
by  virtue  of  the  Department's  published 
regulations  in  28  CFR  Part  10.  INS 
compltes  with  subsection  (h)  by 
aikywing  persons  described  by 
subsection  (h)  to  act  on  behalf  of  the 
individnal  as  required  by  the  subsection. 
Where  appropriate,  access  to  the 
records  is  protected  by  virtue  of  the 
system's  exemption  from  subsection  (d): 
i.e.,  records  not  available  to  the 
individual  covered  by 'the  system, 
likewise,  would  not  be  available  to 
persons  acting  on  that  individual's 
behalf  under  subsection  (h).  For  these 
reasons,  the  removal  of  these 
exemptions  has  no  real  effect  on  the    . 
public. 

This  order  relates  to  individuals 
rather  than  smaO  business  entities. 
Nevertheless,  pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612,  it  is 
hereby  stated  that  the  order  will  not 
have  "a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  Subjects  in  28  CFR  Part  16 

Administrative  practice  and 
procedure.  Courts,  P^edom  of 
information.  Privacy,  Sunshine  Act 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  5  U.S.C  552a  and 
delegated  to  me  by  Attorney  General    - 
Order  No.  793-78,  it  is  proposed  to 
amend  Title  28  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 


Dated:  April  28,  ige& 
HanylLFUckingw. 

'  Assistant  Attorney  General  for 
Administration. 

PART  16-(AiMENDED] 

1.  The  authority  for  Part  16  continues 
to  read  as  follows: 

Authority:  28  U.S.C.  509,  510:  5  U.S.C.  301. 
552,  552a:  31  U.S.C.  483a  unless  otherwise 
noted. 

2.  It  is  proposed  to  amend  28  CFR 
16.99  by  revising  paragraph  (a),  by 
removing  paragraphs  (b)(8),  (11)  and 
(13).  by  redesignating  paragraphs  (b)  (9). 
(10).  (12)  and  (14)  as  paragraphs  (b)(8), 
(b)(9).  (b)(10)  and  (b)(ll)  respecUvely, 
and  by  revising  the  newly  redesignated 
paragraph  (bl(ll). 

§  16.M    Exemption  of  Immigration  and 
Naturalteatton  Service  Systems— Limited 
access. 

(a)  The  following  systems  of  records 
of  the  Immigration  and  Naturaliza^on 
Service  are  exempt  from  5  U.S.C.  552a 
,(c)(3)  and  (4),  (d),  (e)  (1),  (2)  and  (3), 
(e)(4)(G)  and  (H),  (e)(5)  and  (8),  and  (g): 

(1)  The  Immigration  and 
Naturalization  Service  Alien  File  (A- 
File)  and  Central  Index  System  (CIS), 
lUSnCE/INS-OOlA. 

(2)  The  Immigration  and 
Naturalization  Service  Index  System, 
JUSTICE/INS-OOl  which  consists  of  die 
following  subsystems: 

(i)  Agency  Information  Control  Record 

Index, 
(ii)  Alien  Enemy  Index, 
(iii)  Congressional  Mail  Unit  Index, 
(iv)  Air  Detail  Office  Index, 
(v)  Anti-smuggling  Index  (general), 
(vi)  Anti-smuggling  Information  Centers 

Systems  for  Canadian  and  Mexican 

Borders, 
(vii)  Border  Patrol  Sectors  General  Index 

System, 
(yiii)  Contact  Index, 
(ix)  Criminal.  Immoral,  Narcotic, 

Racketeer  and  Subversive  Indexes, 
(x)  Enforcement  Correspondence 
.  Control  Index  System, 
(xi)  Document  Vendors  and  Alterers 

Index, 
(xii)  Informant  Index, 
(xiii)  Suspect  Third  Party  Index, 
(xiv)  Examination  Correspondence 

Control  Index, 
(xv)  Extension  Training  Enrollee  Index, 
(xvi)  Intelligence  Index, 
(xvii)  Naturalization  and  Citizenship 

Indexes, 
fxviii)  Personnel  Investigations  Unit 

Indexes, 
(xix)  Service  Look-Out  Subsystem, 
(xx)  White  House  and  Attorney  General 

Correspondence  Control  Index, 
(xxi)  Fraudulent  Document  Center 
Index. 


(xxii)  Emergency  Reassignment  Index 
(xxiii)  Alien  Documentation, 

Identincation,  and 

Telecommunication  (ADIT)  System. 

The  exemptions  apply  to  the  extent 
that  information  in  these  subsystems  is 
subject  to  exemption  pursuant  to  5 
U.S.C.  552a  (j)(2)  and  (k)(2). 

(b)  *  *  * 

(11)  In  additioa  these  systems  of 
records  are  exempt  from  subsections 
(c)(3}.(d).  (e)(1).  (e)(4)  (G)  and  (H)  to  the 
extent  they  are  subject  to  exemption 
pursuant  to  5  U.S.C.  552a(k)(l).  To 
permit  access  to  records  classified 
pureuant  to  Executive  Order  would 
violate  the  Executive  Order  protecting 
classified  information. 

(PR  Doc.  88-10396  Filed  5-10-88;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parte  1910, 1915, 1917  and 
1918 

[Docket  No.  H-004J] 

Occupational  Expoaure  to  Lead 

AQENCV:  Occupational  Safety  and 
Health  Administration  (OSHA),  Labor. 
ACTION:  Extension  of  comment  period. 


summary:  This  notice  extends  die 
public  comment  period  in  the  current 
rulemaking  on  Uie  OSHA  lead  standard. 
This  rulemaking  concerns  the  feasibility 
of  meeting  the  permissible  exposure 
limit  specified  in  the  lead  standard  (29 
CFR  1910.1025(e)(1))  dirough  engineering 
and  work  practice  controls  in  nine 
remand  industry  sectors. 
DATE:  Written  comments  must  be 
received  by  May  23, 1988. 
ADDRESSES:  Comments  should  be 
mailed  or  delivered  in  quadruplicate  to 
the  Docket  Officer.  Occupational  Safety 
and  Health  Administration,  Docket  No. 
H-004J.  Room  N-3670.  U.S.  Department 
of  Labor,  200  Constitution  Avenue  NW..~ 
Washington,  DC  20210.  Telephone:  202- 
523-7894.  All  materials  submitted  will 
be  available  for  public  inspection  and 
copying  from  8:15  a.m.  to  4:15  p.m.. 
Monday  through  Friday  at  the  above 
address. . 

FOR  FURTHER  INFORMATION  CONTACT: 

James  F.  Foster.  Director,  Office  of 
Information  and  Consumer  Affaira, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N-3647,  200  Constitution 
Avenue  NW.,  Washington.  DC  20210. 
Telephone:  202-523-8148. 


•OFFtEMENTARY  WarORMATION: 
L  Background  and  Judicial  History 

On  November  14, 1978,  OSHA 
promulgated  the  lead  standard  (29  CFR 
1910.1025),  which,  in  part,  limited 
occupational  exposure  to  airborne 
concentrations  of  lead  to  50  micrograms 
per  cubic  meter  of  air  (fig/m*).  based  on 
an  8-hour,  time-weighted  average 
(TWA)  (43  FR  52952  and  43  FR  54354. 
November  21. 1978).  On  August  15. 1980. 
die  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  upheld 
die  validity  of  die  lead  standard  in  most 
respects.  However,  it  remanded  the 
record  to  OSHA  for  reconsideration  of 
the  question  of  the  technological  and 
economic  feasibility  of  implementing  die 
permissible  exposure  limit  (PEL) 
exclusively  by  means  of  engineering  and 
work  practice  controls  for  38  industry 
sectors.  United  Steelworkers  of  America 
V.  Marshall,  647  F.2d  1189  (D.C.  Cir. 
1980).  cert,  denied.  453  U.S.  913  (1981). 

OSHA  is  now  in  the  process  of 
completing  a  rulemaking  to  determine 
feasibility  for  the  last  nine  lead  industiy 
sectors.  The  Agency  has  already  held 
public  hearings  and  received  post 
hearing  comments  in  this  proceeding. 
On  April  7, 1988,  OSHA  reopened  die 
record  until  May  9. 1988  to  receive 
comments  on  a  final  set  of  documents 
OSHA  placed  into  die  docket.  The 
documents  primarily  consist  of  plant  site 
visit  reports,  related  exposure  data,  and 
updates  of  feasibiUty  assessments  on 
each  of  the  nine  industry  sectors 
performed  by  OSHA's  contractor. 
Meridian  Research.  Inc. 

The  Agency  is  currenUy  under  order 
of  die  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  to 
make  its  determinations  of  feasibility  for 
the  nine  remand  industries  and  to  return 
the  record  to  the  court  by  July  15, 1988. 
(A  fuller  explanation  of  the  background 
and  legal  history  surrounding  this 
proceeding  and  the  lead  standard  can  be 
found  at  53  FR  11511.  April  7, 1988;  and 
52  FR  28727,  August  3, 1987). 

n.  Request  for  Extension  of  the 
Comment  Period 

On  April  27, 1988  die  American  Cast 
Metals  Association  (ACMA)  requested 
an  extension  of  the  comment  period  for 
at  least  60  days  beyond  the  current  May 
9  deadline.  Basically  two  reasons  for  the 
request  were  given.  First  several 
important  and  complex  documents  were 
not  entered  into  the  docket  by  OSHA 
until  April  19  and  April  21, 1988.  Second, 
the  time  between  those  dates  and  the 
May  9  date  for  the  close  of  the  comment 
period  is  insufficient  to  allow  industry  1o 
make  meaningful  comments.  This 
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request  lor  an  exteasion  was  siqiported 
by  a  number  of  other  trade  associations 
in  aHied  sectors,  including  the 
Association  of  Brass  and  Bronze  In^pt 
Manufacturers,  which  also  sent  a 
supporting  letter.  In  addition,  and  for 
essentially  the  same  reasons,  the  Lead 
Industries  Association.  Inc.  (LIA)  by 
letter  of  AprQ  29, 1988  also  requested  an 
extension  of  the  comment  period,  in  this 
case  for  approximately  four  weeks. 

DL  OSHA  Gcants  Extsnsioo 

OSHA  regrets  the  delay  in  enterins 
the  doconunts  referred  to  into  the    ' 
record.  The  Agency  agrees  that 
industries'  opportmiity  to  comment 
shotdd  not  be  adversely  affected 
because  of  Aat  delay.  By  this  notice 
OSHA  is  extending  die  comment  period 
to  May  23, 1968.  TMs  will  provide  the 
several  indmtries  involved  more  than  30 
days  from  the  insertion  of  these 
documents  into  the  record  to  submit 
theff  comments.  The  Aaency  believes 
that  30  days  is  reasonable  nnder  all  the 
circunntanoes.  First  tor  each  of  the 
relevant  indestries  only  one  or  two 
docuraents  were  belatedly  placed  in  the 
record.  Indosfry  already  has  been 
granted  sufficient  time  to  comment  on 
otker  docanMnts  in  the  record.  Second, 
OSHA  is  operating  under  a  court- 
impoaed  deadline  to  make  its  feasibility 
detemrinations  and  return  the 
rulenekiBg  record  to  the  court  by  July 
IS,  1908.  if  OSHA  extended  the 
comment  period  substantially  beyond 
May  23, 1988.  it  would  preclude 
compliance  with  die  July  15  deadline. 

Thenfora  OSHA  hereby  extends  the 
closing  date  for  die  pubtic  comment 
period  in  tUs  proceedisg  from  May  9  to 
May  23, 1986.  j 

IV.  PubBc  Comment  Procedures 

Writtem  comments  must  be  received 
by  May  23. 1988.  Comments  should  be 
mailed  or  delivered  in  quadruplicate  to 
the  Docket  Ofiker.  Occupational  Safety 
and  Health  Administration,  Docket  No. 
H-004,  Room  N-aenx  U.S.  Department 
of  Labor,  200  Constilutiao  Avenue  NW.. 
Washington.  DC  20Z10.  Telephone  202- 
523-7894.  AS  materials  subinitted  will 
be  available  for  public  inspection  and 
copying  from  8:15  a.m.  to  4:15  pan.. 
Monday  thrao^  Friday  at  the  above 
addtess.  1 

V.AodMfity  ' 

This  docwBent  was  prepared  under 
the  dirsctkm  d  John  A.  Pendergrass, 
Assistant  Secretary  of  Labor  for  the 
Occupational  Safety  and  Health     | 
Adaiaistratioa.  200  ConstitotiOB 
Avenue  NW..  Washi^ton,  DC  TOtVk  U 
is  issued  porsoant  to  section  0(b)  of  the 
Occupational  Safety  and  Healdt  Act  of 


1970  (84  Stat  ISSS;  29  VS.C.  665),  and 
section  41  of  the  Loogsfaore  and  Haibor 
Workers'  Compensation  Act  (33  U.&C. 
941). 

Signed  at  Wastiingtoii.  DC  this  6tb  day  of 
May  IS 
)ohn A.I 

Assistant  Secntutf  of  Lobar. 
[FR  Doc.  88-10519  Filad  5-10-88;  8:45  ami 
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ENVIRONMEIfTAL  PROTECTION 
AGENCY 

40CfRPart52 
iraL-3376-71 

Approval  and  Promulgation  of 
n^pMnwnmion  I'mi^  inenpiNuvw  o« 
Three  Architectural  CoaUnge  RulM  In 

<*•  ■  111  ■  iimIm 

bwifonm 

AQENCV:  Environmental  Protection 

Agency  (EPA). 

ACnow:  Notioe  of  Proposed  Rulemaking. 

summary:  This  notice  proposes  to 
disapprove  three  volatile  organic 
compound  (VOC)  control  rules  whidi 
were  submitted  by  the  California  Air 
Resources  Board  (CARB)  as  revisions  to 
the  Caiifomia  State  Implementatton 
Plan  (SIP).  The  rules  concern 
architectural  coatings  requirements  in 
Placer  Ctfunty,  Sutter  County,  and  the 
Sooth  Coast  Air  Quality  Management 
District  and  were  submitted  to  EPA  on 
Febrrrary  10, 1988  and  November  IZ 
1985.  EPA  is  proposing  to  disapprove  the 
rules  because  they  are  unjustified 
relaxations  frt>m  existing  SIP 
requirements  in  nonattainment  areas. 
The  rules  are  inconsistent  with  the 
Qean  Air  Act  (CAA).  40  CFR  Part  51 
and  EPA  policy.  Public  comment  is 
invited  on  today's  proposed  action. 
date:  Comments  will  be  considered  by 
EPA  if  they  are  submitted  on  or  before 
June  27, 1988. 

AOOmao:  Send  any  comments  to: 
Regional  Administrator,  Environmental 
Protection  Agency,  Region  9, 215 
JnxDoiA  Street  San  Francisco,  CA 
94105.  ATTN:  State  Implementation  IHan 
Section  (A-2-3),  Air  Management 
Division. 

Copies  of  the  submitted  rales  and 
EPA's  evaluation  of  the  submittal  are 
available  at  the  above  address  for 
public  inspection  during  normal 
business  hours. 

Copies  of  the  submitted  rules  are  also 
available  at  the  following  locations: 
General  Projects  Section.  Technical 

Support  EKvision,  Caiifomia  Air 

Resources  Board.  1102  "VT  Street. 

Sacramento,  CA  9S812 


Placer  County  Air  PoHution  Control 

District  11484  B  Avenue,  Auburn.  CA 

95603 
Sutter  County  Air  Pollution  Control 

Distiict  142  Garden  Way,  Yuba  City, 

CA  95991 
South  Coast  Air  Quality  Management 

District  9150  Flair  Drive.  El  Monte, 

CA  91731. 


FOII  RNITMM  MrONMATtONCOffTACT: 

John  Ungvareky.  State  Implementation 
Plan  Section  (A-2-3),  Air  Management 
Division,  EnvironoMntal  Protection 
Agency,  Region  9, 215  Fremont  Street 
Sen  Frandsco.  CA  94105,  (415)  974-7639: 
(FTS)  454-7839. 

TART  MPOMtA'nOfK 


Background 

CARB  submitted  the  following  rules 
for  die  control  of  VOC  emissions  on  the 
dates  indicated: 
November  12. 1085. 

South  Coaat  Air  Quality  Management 
District 

Rule  1113— Architectural  Coatings 

Febraaiy  10, 1986. 

Placer  County  Air  Pollution  Control 
District 

Rule  218— Arddtectural  Coatings 

Sutter  County  Air  Pollution  Control 
District 

Rule  3.15— Architectural  Coatings 

EPA  Evaluation 

EPA  has  evaluated  die  revised 
architectural  coatings  rules  for 
consistency  with  the  Clean  Air  Act,  40 
CFR  Part  51  and  EPA  policy.  EPA  has 
also  evaluated  them  to  determine 
whether  they  weaken  or  strengthen  the 
existing  federally  approved  SIP. 

Revised  South  Coast  Rule  1113  (1) 
extends  the  final  limit  compliance  date 
for  non-flat  non-spedalty  coatings  to 
September  2. 1980.  (2)  adds  interim  VOC 
content  limits  for  certain  types  of 
industrial  maintenance  primers  and 
topcoats,  and  (3)  efiiects  labeling 
requirements  for  industrial  maintenance 
coatings  on  January  1, 1986.  Overall,  and 
individually,  die  revisions  to  Rule  1113 
represents  a  significaiH  relaxation  of  the 
existing  SOP  in  an  area  which  cannot 
attain  die  NAAQS  by  December  31. 
1987.  EPA  proposes  to  diaappnive  the 
rule  because  it  is  inconsistent  with  the 
reqabements  of  the  Clean  Air  Act  40 
CFR  Part  51  and  EPA  poUcy. 

Revised  Piaoer  County  Role  218  and 
revised  SattH  Coutty  Rule  3.1S  have 
been  revised  and  ssstiactared  to  (1) 
estabUA  Intertaa  and  finri  VOC  content 
limits  for  a  number  of  specialty  coalftigs. 


and  (2)  extend  the  final  limit  compliance 
date  for  non-flat  non-spedalty  coatings 
to  September  1, 1989.  Overall  and 
individually,  the  revisions  to  Placer  Rule 
218  and  Sutter  Rule  3.15  represent 
significant  relaxations  of  the  existing 
SIP.  They  cannot  be  approved  because 
they  are  inconsistent  with  the 
requirements  of  the  Clean  Air  Act  40 
CFR  Part  51  and  EPA  policy. 

Copies  of  EPA's  detailed  evaluations, 
including  policy  memoranda,  are 
available  for  public  inspiection  at  EPA's 
San  Francisco  office. 

EPA  Requirements 

EPA's  requirements  governing 
proposed  SIP  revisions  are  contained  in 
the  Clean  Air  Act  section  110  and  Part 
a  40  CFR  Part  51  and  various  EPA 
policy  memoranda. 

Sections  110(aH2HA)  and  172(aXl)  of 
die  CAA,  40  CFR  Part  51.10.  and  EPA 
policy  require  that  SIPs  provide  for  the 
attainment  of  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  ''as 
expeditiously  as  practicable."  Section 
110(a)(2)(BI  of  die  CAA,  40  CFR  Parts 
51.12  and  51.13,  and  EPA  policy  require 
that  SIPs  also  insure  maintenance  of  the 
NAAQS.  Section  110(a)(3(A)  of  die  CAA 
and  40  CFR  Part  51.8  extend  die  SIP 
requirements  in  section  110  and  40  CFR 
Part  51  to  KP  revisions. 

EPA  cannot  approve  a  SIP  or  SIP 
revisions  without  a  demonstration  that 
the  SIP  or  SIP  revisions  is  adequate  to 
attain  and  maintain  the  standaids. 
EPA's  poUcy  is  diat  the  burden  of  proof 
is  on  the  State  to  provide  an  adequate 
demonstration.  If  the  state  fails  to 
provide  an  adequate  demonstration. 
EPA  must  disapprove  the  submission  for 
failure  to  satify  the  requirements  of  the 
Act 

Section  172  of  the  Clean  Air  Act 
requires  states  to  adopt  regulations 
which  reflect  reasonably  available 
control  technology  (RACT)  at  a 
minimum  in  order  to  attain  and  maintain 
die  NAAQS.  Although  die  EPA 
approved  rules  may  require  controls 
more  stringent  than  RACT,  these 
controls  are  necessary  for  the 
attainment  and  maintenance  of  the 
Ozone  standard.  The  revised  rules  would 
allow  increased  emissions  in  areas 
which  have  not  demonstrated 
attainment  of  the  ozone  standard.  EPA 
is  therefore  proposing  to  disapprove  the 
revisions  because  they  fail  to  satisfy  the 
requirements  of  section  172  of  the  Act 

In  this  case,  the  State  of  California 
has  failed  to  demonstrate  that  the 
submitted  arddtectural  coatings  SIP 
revisions  will  provide  for  attainment 
end  maintenance  of  the  NAAQS  as 
^xpeditioasly  as  practicable,  ilie  State 
has  also  not  demonstrated  that  it  would 


be  unreasonable  to  continue  to  impose 
the  existing  SIP  limits. 

EPA  has  evidence  which  indicates 
that  at  least  forty  companies  have 
certified  compliance  with  the  limits  for 
non-flat  non-specialty  coatings  which 
these  revisions  would  relax,  bi  an 
additional  survey,  fourteen  out  of  fifteen 
companies  indicated  having  a  compliant 
oil-based  coating.  Therefore,  both  water- 
based  and  oil-based  coatings  are 
available  which  meet  the  limits 
currendy  in  the  SIP. 

EPA  will  continue  to  accept  additional 
information  regarding  quality,  price,  and 
performance  of  the  non-flat  architectural 
coatings  affected  by  this  mle. 

EPA  Action 

Under  section  110  and  Part  D  of  the 
CAA.  EPA  is  proposing  to  disapprove  as 
2X?  revisions  Soudi  Coast  Rule  1113, 
Placer  County  Rule  218  and  Sutter 
County  Rule  3.15  because  they  weaken 
die  existing  Caiifomia  SIP.  These 
architectural  coatings  rules  are 
inconsistent  with  the  Qean  Air  Act  40 
CFR  Part  51,  and  EPA  policy. 

Regulatory  Process 

Today's  action  imposes  no  additional 
requirements  on  small  entities. 
Therefore,  under  5  U.S.C.  section  605(b), 
I  certify  that  today's  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709). 

Under'Executive  Order  12291.  today's 
action  is  not  "Major."  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone, 
Hydrocarbons,  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C  7401-7642. 

Dated:  May  3a  1968 
lohnWiae, 
Acting  Regional  Administrator. 

Nota.^This  document  was  received  by  tlis 
Office  of  the  Federal  Register  on  May  6, 1968. 

[FR  Doc.  88-10471  Piled  5-10-88;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Onioa  of  tha  Secretary 
43CFRPart12 

Cartincatlon  of  Non  DatnqMancy  by 
AppNcanta  for  Fadaral  Financial 


ACTION:  Notice  of  proposed  ralemaking. 

8UMMAIIY;  This  action  proposes  a 
regulation  which  requires  that  a 
certification  of  non-delinquency  be 
included  in  applications  for  Federal 
financial  assistance.  This  action  will 
implement  Paragraph  6  of  Office  of 
Management  and  Budget  (OMB)  Circular 
A-129,  "Managing  Federal  Credit 
Programs." 

date:  Comments  must  be  received  on  or 
before  July  11. 1988. 

address:  William  Opdyke,  Acting 
Chief,  Acquisition  and  Assistance 
Division,  Office  of  Acquisition  and 
Property  Management  Department  of 
the  Interior,  18di  and  C  Streets  NW.. 
Washington.  DC  2024a 


aocncv:  Office  of  the  Secretary,  Interior. 


FOR  SURTNIR  IWreRMATlOW  CONTACT 

William  Opdyke,  Acting  Chief, 
Acquisition  and  Assistance  Division, 
Office  of  Acquisition  and  Property 
Management  telephone  (202)  343-3433. 

SUPPi^MENTARY  INFORMATNMI:  In  a 

September  29, 1987,  memorandum  for 
the  Heads  of  Departments  and 
Agencies,  the  Depufy  Director  of  OMB 
directed  each  agency  to  take 
appropriate  steps  to  ensure  that  those 
receiving  Federal  financial  assistance 
were  not  delinquent  on  loans  or  other 
accounts  to  the  Federal  Government 
Paragraph  6  of  OMB  Circular  A-129 
prohibits  award  of  Federal  funds  to  an 
applicant  who  is  delinquent  on  a 
Federal  debt  until  the  delinquent 
account  is  made  current  or  satisfactory 
arrangements  are  made  between 
affected  agencies  and  the  debtor.  This 
requirement  was  to  be  implemented,  in 
part,  by  amending  application  forms  for 
Federal  financial  assistance  to  include 
certification  of  non-delinquency. 

Executive  Order  12291  and  the 
Regulatory  Flexibilify  Act 

The  Department  of  the  Interior  has 
determined  this  document  is  not  a  major 
rule  under  E.0. 12291  since  it  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more;  nor  will  it  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal  State,  or  local  government 
agencies,  or  geographic  regions,  nor  will 
it  have  significant  adverse  effects  on 
competition,  employment  investment 
productivify,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Department  also  certifies  that  tnis 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
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Flexibility  Act  (5  U.S.C  601  et  seq.) 
since  the  certification  requirement  does 
not  concern  information  not  normally 
available  to  small  entities  in  the 
ordinary  course  of  business. 

Paperwork  Reduction  Act  I 

This  proposed  rule  does  not  contain 
information  collection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq.  since  the  type  of 
certification  proposed  under  this  rule  is 
not  considered  as  an  information 
collection  requirement. 

List  of  Subjects  in  43  CFR  Part  12 

Cooperative  agreements.  Grants 
administration,  Grant  program. 

It  is  proposed  that  Title  43  of  the  Code 
of  Federal  Regulations  be  amended  as 
set  forth  below. 

Date:  April  7. 1988.  *  I 

Ricli  Ventura, 

Assistant  Secretary,  Policy,  Budget  and 
Administration. 

PART  12— ADMINISTRATIVE  I 

REQUIREMENTS  AND  COST 
PRINCIPLES  FOR  ASSISTANCE 
PROGRAMS  .  I 

1.  The  authority  citation  for  Part  12  is 
revised  to  read  as  follows: 

Authoriiy:  5  U.S.C  301:  Pub.  L  96-502: 
OMB  Circular  A-102;  Executive  Order  12549 
of  February  la  1986;  OMB  Circular  A-110: 
OMB  Qrcular  A-129. 

2.  Part  12  is  amanded  by  adding  a  new 
Subpart  E  to  read  as  set  forth  below: 


SubpwtE-CartWIcationofNon- 
DcNnQiMncy 

Sec. 

12.100 
12.101 

Purpose. 
Definitions. 

12.102 
12.103 
12.104 
12.105 

Authority. 
Applicability. 
Policy. 
Procedures. 

Subpart  E— Certification  of  Non- 
Delinquency 

$1Z100    Purpose.  j 

(a)  These  regulations  implement  tlie 
requirements  of  paragraph  6  of  OMB 
Circular  A-129,  "Managing  Federal 
Credit  Programs,"  which  provide. 
"Except  where  required  by  law  or 
approved  by  the  head  of  the  agency,  no 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  is  delinquent  on  a 
Federal  debt  until  the  delinquent 
account  is  made  current  or  satisfactory 
arrangements  are  made  between    - 
affected  agencies  and  the  debtor." 

(b)  The  requirement  in  paragraph  (a) 
of  this  section  is  implemented  by: 


(1)  Identifying  the  programs  and 
applicants  within  the  Department  of  the 
Interior  that  are  covered  by  the  Circular 
and 

(2)  Prescribing  the  procedures  that  the 
Department  of  the  Interior  shall  use  in 
requiring  a  non-deliquency  certification 
to  be  completed  by  financial  assistance 
appUcants. 

912.101    DefMthMis. 

"Cooperative  agreement"  means  an 
agreement  used  when  the  principal 
purpose  of  a  transaction  is  to 
accomplish  a  public  purpose  of  support 
or  stimulation  authorized  by  Federal 
statute,  and  "substantial"  involvement 
is  anticipated  between  die  executive 
agency  and  the  recipient  during  the 
contemplated  activity. 

"Debt"  means  an  amount  of  money  or 
property  that  has  been  determined  by  an 
appropriate  agency  official  to  be  owed 
to  the  United  States  fix>m  any  person, 
organization  or  entity  except  another 
Federal  agency. 

"Direct  loan"  means  (a)  disbursement 
of  funds  to  an  individual  or  non-federal 
entity  that  is  contracted  to  be  repaid, 
with  or  without  interest:  (b)  a  purchase 
of  private  loans  through  secondary 
market  operations;  (c)  an  acquisition  of 
guaranteed  private  loans  in  satisfaction 
of  default  or  other  loan  guarantee 
claims;  (d)  a  sale  of  agency  assets  on 
credit  terms  of  more  than  90  days 
diu-ation. 

"Loan  guarantee"  means  (a)  any  debt 
obligation  on  which  the  agency  pledges 
to  pay  part  of  all  of  the  amount  due  to  a 
lender  or  holder  in  the  event  of  default 
by  the  borrower,  and  (b)  a  direct  Federal 
loan  that  an  agency  sold  under  a 
guarantee  or  agreement  to  repurchase. 

"Loan  insurance"  means  a  type  of 
guarantee  in  which  any  agency  pledges 
the  use  of  accumulated  insurance 
premiums  to  secure  lenders  against 
default  on  the  part  of  borrowers.  For  the 
purposes  of  OMB  Circular  A-129,  loan 
insurance  is  considered  to  be  a  "loan 
guarantee"  and  the  term  "insured  loan" 
is  considered  to  be  a  "guaranteed  loan." 

"Grant"  means  an  agreement  used 
when  the  principal  purpose  of  a 
transaction  is  to  accompUsh  a  public 
purpose  of  support  or  stimulation 
authorized  by  Federal  statute. 

$12,102    Authority. 

These  regulations  are  issued  pursuant 
to  OMB  Circular  A-129,  dated  May  9, 
1985. 


S1Z103 

(a)  Covered  transactions.  These 
regulations  apply  to  Department  of  the 
Interior  domestic  assistance 


transactions  of  direct  loans,  loan 
guarantees,  loan  insurance,  debts  arising 
fiom  grants,  and  other  administrative 
arrangements  (including  cooperative 
agreements)  under  the  programs  listed 
in  Appendix  A. 

(b)  Excluded  applicant  Pursuant  to 
paragraph  4  of  OMB  Circular  A-129, 
these  regulations  do  not  apply  to 
applicants  which  are  State  or  local 
governments  (including  Indian  tribal 
governments). 

91^104    PoHcy. 

(a)  In  order  to  promote  effective 
management  of  credit  programs,  it  is  the 
policy  of  the  Department  not  to  award 
funds  to  an  applicant  who  is  delinquent 
on  a  Federal  debt  until  the  delinquency 
is  made  current  or  a  satisfactory 
agreement  is  made  between  the  debtor 
and  affected  agencies. 

(b)  Exceptions  to  the  policy  in 
paragraph  (a)  of  this  section  shall  be 
made  only  where  required  by  law  or 
approved  in  accordance  with  the 
procedures  in  i  12.105(c). 

912.10S    Procedursa. 

(aj  Bureaus  shall  ensure  tht  all 
covered  applicants  for  Federal  financial 
assistance  from  the  Department 
complete  and  submit  the  certification  in 
Appendix  B  before  further  action  is 
taken  on  the  application.  Bureaus  may 
rely  upon  a  seminannual  certification  by 
applicants  with  whom  a  continuing 
relationship  has  been  established.  The 
completed  certification  shall  be  included 
in  the  official  file  established  for  the 
transaction. 

(b)  For  covered  applicants  who  certify 
in  accordance,  with  paragraph  (a)  of  this 
section  that  there  is  a  delinquency  on  a 
Federal  debt,  and  the  delinquent 
account  cannot  be  made  ciurent  or 
satisfactory  arrangements  cannot  be 
made  between  the  affected  agencies 
and  the  applicant,  no  award  shall  be 
made,  except  as  authorized  in  paragraph 
(c)  of  this  section. 

(c)  Bureau  procedures  shall  require 
approval  of  the  bureau  head,  or 
designee,  to  waive  the  policy  in 

S  12.104(a)  with  respect  to  an  applicant. 
Bureau  procedures  shall  require  that  any 
waiver  be  made  in  writing  and  contain  a 
full  statement  of  facts  supporting  why 
such  action  is  in  the  best  interests  of  the 
Government.  By  November  15  of  each 
year,  bureaus  shall  submit  an  aimual 
report  to  the  Assistant  Secretary- 
Policy,  Budget,  and  Administration  of 
any  waivers  made  during  the  preceding 
fiscal  year. 


AppaiidlxAto|12,US 

DeparlaMat  of  (ke  lalnkir  nogranw  Covered 
by  OMB  Ctrcukr  Ar-ua,  "Muughig  Federal 
Credit  r 


1&108    Indian  BBploymant  Assistance 

15.123  Indian  Loana— Ctaims  Aaaistanoe 

15.124  Indian  Loans — Economic 
Develc^ment 

15.144  Indian  Child  Welfiare  Act— Titie  n 
Grant 

15.145  Indian  Grants — Economic 
DevelopmeRt  (Indian  Grant  Pragram) 

15.221    Cooparative  Agreements  for 

Research  In  Poblic  Lands  Management 
1S.2S0    Ragulation  of  Sortaoe  Goal  Mining 

and  Surface  Effects  of  Underground  Coal 

Mining 
15.306    Grants  for  Kfining  and  Mineral 

Resources  and  Research  Institutes 

15.501  Dlstribatlon  System  Loans 

15.502  brigation  Systems  Rehabilitation  and 

D6twflD6ln 

,15.509    SauII  Reclamation  Profecta 
.  ISJOO    AaadraoKmB  Fish  Conservation 
15.806    National  Water  Resources  Research 

Program 
15  JOe    Geological  Survey — Regional  and 

Data  Acquisition 
15.904    Kstoric  Preaervatian  PaoA  Grants-tn- 
Ald 

Appenifix  B  to  §  12.1W 

Certification  of  Noo-Daiinqueney  by 
AppUcants  for  Fedkral  FinaBciai  Assistance 

1.  The  applicant  certifies  upon  submission 
ofthisappttcationthatltia  .is  not 

in  a  defouited  status  to  any  Federal  agency 
or  program  oo  any  loan,  grant  cooperative 
agreement  or  other  account  to  the  Federal 
Government 

Z  Any  intentionally  false  statement  in  tfiis 
certification  Is  a  violation  of  law  punishable 
under  18  U.S.C.  1001. 

Name  of  Applicant 

Signature  of  AntUcant 

a 
Data 

[PR  Doc  88-10462  Piled  5-10-86;  8:45  am] 
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50  CFR  Part  683 

[Docket  No.  804O-80S31 

Woatarn  Pacific  Bottomflah  Flihariai 

AOevcv:  Natianal  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Proposed  rule. 


nNOAA  issues  a  proposed  nde 
to  implement  Amendment  2  to  the 
Fishery  Management  Plan  for  the 
Bottomfish  and  Seamount  Groiuulfish 
Fisheries  of  the  Western  Pacific  Region 


(FMP),  which  creates  a  limited  acceta 
program  for  die  bottomfiah  fishery  in 
certain  waters  of  the  Nordiwestem 
Hawaiian  Islands  (NWHI).  The  program 
woidd  establish  a  control  zone  called 
the  Ho'omalu  Zone,  in  which  a  person 
must  have  a  limited  access  permit  to 
fish,  and  a  qualifying  zone  called  the 
Mau  Zone,  hi  which  a  person  could  earn 
points  to  qualify  for  future  eligibilify  for 
a  limited  accees  permit  Persons  who 
can  demonatrate  participation  in.  or 
substantial  financial  commitment  to 
participate  in  the  NWHI  fishery,  on  or 
before  August  7, 1985.  would  be  eligible 
for  initial  permits  to  participate  in  the 
Ho'omalu  Zone  fisheiy.  A  landings 
requireffleiit  would  be  established  to 
maintain  eligibility  for  annual  renewal 
of  permits.  No  new  permits  to  enter  the 
fishery  would  be  issued  until  stocks  are 
suffideody  large  to  provide  adequate 
catches.  A  point  system  would  be 
established  to  control  issuance  of 
permits  for  fotura  aooeee  to  the  fishery. 
The  Western  PadCk:  Fisliery 
Management  Council  (Council),  with  the 
advice  of  an  industry  and  government 
Advisory  Review  Board,  would  make 
reoommendatioas  to  the  Regional 
Director,  Soutfa«we«t  RegkMo,  NMFS, 
regarding  fntata  accesa  to  the  fiaheiy. 
The  objecdves  of  the  limited  access 
program  are  to  reduce  the  risk  of 
overfishing,  reduce  the  level  of  over- 
capitalization in  the  fishery,  increase 
stability  in  the  fishery,  and  increase 
profitability  or  net  return  to  the  fisheiy. 
The  Council  will  undertake  a  full 
evaluation  of  the  effectiveness  of  the 
program  in  five  years.  This  nde  would 
also  make  it  a  violation  of  Federal  law 
to  fail  to  report  fishery  data  in 
accordance  with  State  reporting 
requirements  and  would  require  vessel 
operators  to  notify  the  U.S.  Coast  Guard 
prior  to  anticipated  arrival  in  port  to 
unload  bottomfish  taken  in  the  NWHL 

date:  Written  comments  must  be 
received  or  on  before  June  20, 1988. 

AODMESSES:  Comments  should  be  sent 
to  E.G.  Fullerton,  Director,  Southwest 
Region,  National  Marine  Fisheries 
Service,  300  South  Ferry  Street, 
Terminal  Island.  CA  90731.  Copies  of  the 
limited  access  program,  the 
environmental  assessment  (EA).  and  the 
regulatory  impact  review  (RIR)  may  be 
obtained  by  contaOting  the  Western 
Pacific  Fishery  Management  Council, 
1164  Bishop  Street,  Suite  1406.  Honolulu, 
HA  96813,  telephone  808-523-136& 

Comments  on  the  collection  of 
information  requirement  shoidd  be  sent 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  Attention: 


Desk  Officer  for  NOAA.  Washington* 
DC20S03. 


IWNCONTACR 
Svein  Pou^Bar  (Chief.  Pisheriea 
Management  and  Analysis  Brandt).  213- 

514-aeea 

WPMmENTMIV  INroWMATIOI.  Hie 
domestic  fisheries  for  bottomfish  in  the 
U.S.  Exdusive  Economic  2^ne  (EEZ) 
adjacent  to  the  State  of  Hawaii  are 
managed  under  the  Fishery  Management 
Flan  for  the  Bottomfish  and  Seamount 
Groundfidi  Fisheries  of  the  Western 
Pacific  Region  (FMP).  The  FNff  was 
developed  by  the  Coimdl  under  the 
Magnuson  Fishery  Conservation  and 
Management  Ad  (Magnuson  Act)  and 
implemented  August  27, 1986  (51 FR 
27413.  July  31, 1986). 

The  Council  exj^ddy  considered,  but 
did  not  adopt  a  limited  access  program 
in  the  FMP  because  further  study  was 
deemed  necessary.  In  a  separate  notice 
action,  the  Council  adopted  a  control 
data  fbr  access  into  the  NWHI 
bottomfish  fishery  (51  FR  11462;  April  3, 
1986).  This  date  (August  7, 10B5)  was  set 
to  provide  a  potential  cutoff  for 
eligibilify  based  on  past  parddpation  in 
the  event  the  Council  would  choose 
prior  parddpation  as  a  criterion  for 
eligibilify  for  permits  under  the  program. 
The  hitended  effed  of  the  cutoff  date 
ennouncement  was  to  discourage  new 
access  to  the  fishery  based  on 
speculation  whUe  further  study  and 
discussions  were  undertaken  on 
whether,  and  if  so  how,  access  to  the 
resource  should  be  controlled.  Such 
speculation  fiequentiy  occurs  and  could 
have  negated  the  effects  of  any  limited 
access  program.  The  notice  also 
provided  current  and  prospective 
fishermen  a  basis  for  mak^  informed 
investment  decisions  knowing  that     - 
limited  access  was  a  definite 
management  possibilify  in  the  future. 

It  should  be  noted  Uiat  die  FMP,  as 
approved,  provided  the  option  of 
instituting  a  limited  access  program 
through  the  framework  process  rather 
than  as  an  amendment  The  Coundl 
chose  to  use  the  FMP  amendment 
process  because  of  the  significance  of 
the  action.  The  amendment  process 
provides  greater  opportunify  for  broad 
public  review  as  well  as  government 
agency  reviews.  The  record  %vill  be  far 
more  complete  as  a  result  and  will  thus 
provide  guidance  to  other  Coundls  that 
may  consider  limited  access  for  their 
fisheries 

The  bottomfish  fishery  of  die  NWHI 
management  area  has  grown  gready 
since  vessels  first  began  exploiting  the 
resource  in  the  1980s.  The  fleet  grew 
firom  8  vessels  in  1980  to  29  vessels  in 
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1988.  Landings  increased  substantially 
from  only  100,000  pounds  in  1981  to 
about  784.000  pounds  in  1988.  However, 
catch  rates  have  dropped  sharply  for  the 
most  abundant  and  highly  priced  spices 
(opakapaka),  and  flshermen  have  been 
able  to  maintain  total  revenues  only  by 
harvesting  larger  amounts  of  less 
abundant  (onaga)  or  less  valuable 
(hapu'upu'  u,  ulua)  species.  Vessels  also 
have  had  to  make  longer  trips  in 
attempts  to  find  areas  with  higher  calch 
rates  and  larger  fish.  It  is  estimated  that 
the  average  vessel  in  the  fishery  is 
losing  $50,000  or  more  per  year  before 
depreciation  and  taxes,  despite 
increased  fishing  effort  in  relatively 
lightly  fished  areas  where  catch  rates 
have  been  favorable.  In  summary,  the 
fishery  has  been  overcapitalized. 
Although  some  vessels  have  recently 
left  the  fleet  there  is  far  more  capacity 
to  harvest  fish  than  there  are  fish  to  be 
harvested.  Further,  the  possibility  exists 
that  new  vessels  will  enter  the  fishery 
despite  the  present  over-fishing  of  the 
stocks  and  economic  prospects.  This 
situation  was  first  brought  to  the 
Council's  attention  in  1984  when  several 
vessel  owners  proposed  that  the  Council 
develop  a  limited  access  program.  The 
Council  concluded  that  further 
information  and  analysis  was  necessary 
and  proceeded  to  contract  for  a  study.  In 
1985,  the  Council  estabhshed  a  "control 
date"  of  August  7, 1985,  which  could 
serve  as  a  cutoff  for  eligibility  fw  access 
into  the  fishery  under  a  future  limited 
access  program  using  prior  participation 
as  a  criterion  for  initial  permits. 

This  control  date  was  published  in  Ihe 
Federal  Register  (51  FR 11462.  April  3. 
1986),  and  work  proceeded  on  an 
assessment  of  limited  access 
alternatives.  This  proposed  rule  would 
implement  the  program  supported  by 
that  assessment. 

The  goal  of  the  limited  access  program 
is  to  achieve  a  longterm  balance 
between  harvesting  capacity  and 
harvestable  stocks  of  bottomfish  in  the 
NWHI  management  subarea,  so  that 
those  in  the  fishery  will  make  a  profit 
while  the  stocks  remain  healthy.  This 
would  be  accomplished  by  initially 
limiting  the  number  of  persons  and 
vessels  eligible  to  obtain  permits  to  fish 
for  bottomfish  in  a  newly  designated 
Ho'omalu  Zone  in  the  NWHI 
management  subarea.  The  program 
requires  continuing  participation  in  the 
fishery  to  maintain  eligibility  for 
renewal  of  permits,  preventing  new 
access  until  it  is  demonstrated  that  the 
bottomfish  stocks  can  support 
additional  effort,  and  establishing  a 
system  by  which  persons  can  earn     '  ' 
points  for  possible  access  to  the  fishery 


when  new  access  is  permitted.  A. 
section-by-section  summary  of  the 
program  follows: 

(a)  Vessel  owners  and  captains  who 
can  demonstrate  that,  on  or  before 
August  7. 1985,  they  participated  in,  or 
made  commitments  to  invest  (e.g.,  by 
obtaining  a  loan,  making  an  offer  to  buy 
a  vessel,  or  having  a  vessel  under 
construction]  for  future  participation  in 
the  fishery,  would  be  eligible  to  obtain 
permits  int^ally.  This  assures  that  those 
who  wer       Jie  fishery,  either  as 
owners      vessels  or  as  captains  of 
those  vessels,  will  have  a  continuing 
opportunity  to  participate  regardless  of 
monetary  cr  non-monetary  motivations 
but  prevents  new  access  until  the  health 
of  the  bottomfish  stocks  and  the  fishery 
can  support  additional  boats.  An  owner 
with  more  than  one  vessel  in  the  fishery 
in  the  qualifying  period  would  be 
eligible  for  one  permit  for  each  vessel 
that  made  at  least  one  qualifying 
landing  of  bottomfish  in  1986  and  1987. 
A  person  who  ovens  two  or  more  vessels 
which  made  landing  on  or  before  August 
7, 1985,  but  either  none  or  only  one  of 
those  vessels  made  a  qualifying  landing 
in  1986  and  1987  would  be  eligible  for 
only  one  permit  The  permits  will  be 
area-specific;  a  person  with  a  limited 
access  permit  for  the  Ho'omalu  Zone 
may  not  fish  for  bottomfish  in  the  Mau 
Zone;  and  a  person  with  a  permit  for  the 
Mau  Zone  may  not  fish  for  bottomfish  in 
the  Ho'omalu  Zone. 

(b)  Permits  would  be  awarded  to 
vessel  owners  for  specific  vessels.  This 
is  to  recognize  that  the  owners  are  the 
persons  who  have  the  greatest  stake  in 
the  fishery  and  who  would  be  most 
directly  affected  "by  the  program.  The 
owners  decide  how  to  use  their  vessels 
and  associated  resources  and  should 
have  control  over  the  permits  for  the 
vessels. 

(c)  Eligible  owners  would  have  five 
years  from  the  effective  date  of  the 
program  (January  1, 1988)  in  which  to 
apply  for  their  initial  permit  This  is 
intended  to  provide  flexibility  for  a 
v^sel  owner  to  defer  obtaining  a  permit 
until  the  owner  concludes  conditions  are 
suitable  to  enter  the  fishery.  This  should 
prevent  an  initial  rush  to  participate  in 
the  fishery.  Such  an  increase  in 
participation  could  have  resulted  in 
further  reduction  in  stocks  under  the 
license  renewal  conditions  (i.e.,  3  trip 
minimum). 

(d)  Documentation  of  participation 
would  include  official  landing  records 
submitted  to  a  State  or  Federal  agency 
demonstrating  that  the  vessel  made  at 
least  one  landing  (regardless  of  weight] 
of  bottomfish  from  the  NWHI  on  or 
before  August  7, 1985.  For  the  purpose 


of  this  section  the  NWHI  Is  the  area 
defined  in  {  683.5(a](2]  and  is  that 
portion  of  the  EEZ  adjacent  to  Hawaii 
that  is  wjesf  of  161 'ZO*  W.  longitude. 

(e)  A  person  who  can  document  that 
he  was  captain  of  a  vessel  that  made 
one  or  more  qualifying  landings  from  the 
NWHI  bottomfish  fishery  on  or  before 
August  7, 1985,  and  who  becomes  owner 
of  a  50  percent  or  greater  share  of  a 
vessel  within  five  years  of  the  effective 
date  of  this  program  also  would  be 
eligible  for  an  initial  permit  within  that 
time.  Tljiis  is  intended  to  recognize  that 
these  captains  should  have  the  option  of 
entering  the  fishery  on  the  normal 
progression  from  captain  to  owner  or 
part-owner  of  a  vessel.  It  ensures  that 
no  owners  or  non-owner  captains  of 
vessels  that  made  qualifying  landings  on 
or  before  August  7, 1985.  will  be 
automatically  excluded  bom  the  fishery. 

(f)  A  vessel  for  which  a  permit  has 
been  obtained  must  make  at  least  three 
qualifying  landings  from  the  Ho'omalu 
Zone  in  the  calendar  year  in  which  the 
permit  was  issued  to  be  eligible  for 
permit  renewal  for  the  next  year.  A 
qualifying  landing  is  a  landing  which 
contained  at  least  2.500  pounds  of 
bottomfish  fi'om  the  Ho'omalu  Zone  or  a 
landing  totalling  more  than  2,500  pounds 
of  fish  from  the  Ho'omalu  Zone,  of 
which  at  least  half  of  the  fish  by  weight 
was  bottomfish.  This  is  intended  to 
provide  a  performance  standard  for 
continuing  eligibility.  Only  those  who 
continue  to  fish  up  to  a  minimum  level 
will  remain  in  the  fishery.  This  provision 
is  expected  to  result  in  a  gradual 
reduction  in  the  fleet.  Some  owners  will 
conclude  that  other  fisheries  offer  better 
opportunities  and  will  shift  effort 
accordingly;  others  will  be  unable  to 
meet  the  landing  criterion  and  will  be 
forced  to  withdraw  from  the  fishery. 
Remaining  vessel  owners  will  have  a 
better  chance  of  covering  costs  with  less 
risk  of  biological  overfishing  of  the 
stocks.  The  choice  of  three  landings  as 
the  minimum  performance  level  was 
based  on  the  conclusion  that  the  fishery 
is  intended  to  support  those  who  derive 
a  sizable  portion  of  their  fishing  income 
from  the  fishery.  Requiring  fewer  than 
three  landings  would  allow  occasional 
participants  to  maintain  eligibility,  while 
more  than  three  landings  could  pose  a 
hardship  for  those  whose  vessels 
operate  in  two  or  more  fisheries, 
including  bottomfish  in  the  NWHI.  The 
program  includes  a  provision  for  a 
permit  holder  to  apply  for  a  waiver  frt>m 
the  three-landing  requirenteht  when 
cinnimstances  beyond  the  holder's 
control  prevented  the  permit  hoider'n 
vessel  from  making  the  requisite 
landings.  General  economic  conditions 


or  marketing  difficulties  will  not  qualify 
as  sufficient  reason  for  a  waiver. 
"  (g)  An  owner  who  obtains  and  then 
voluntarily  surrenders  a  permit  to  the 
Regional  Director  in  the  first  five  years 
of  the  plan  will  have  priority  for  a  new 
permit  when  it  is  found  tiie  fishery  can 
sustain  new  access.  This  is  intended  to 
encourage  owners  to  withdraw  from  the 
fishery  with  minimal  adverse  impact  in 
the  long  term.  If  successful,  this  step  will 
provide  better  income  opportunities  for 
remaining  participants  and  less  risk  of 
biological  overfishing.  If  two  or  more 
owners  voluntarily  surrender  permits 
and  all  apply  to  reenter  at  the  same 
time,  priority  will  be  given  to  the  person 
who  first  surrendered  his  permit.  A 
permit  holder  may  use  this  option  only 
once. 

(h)  New  permits  may  be  issued  in  the 
future  when  the  Regional  Director,  after 
consulting  with  the  Council,  finds  that 
stocks  are  sufficient  in  the  Ho'omalu 
Zone  to  generate  catches  high  enough  so 
that  total  fleet  revenues  with  the  added 
vesseUs]  will  equal  or  exceed  total  fleet 
costs  (fixed  plus  variable).  That  is,  the 
average  vessel  will  have  to  exceed  the 
break-even  level  of  production  before 
additional  vessels  will  be  permitted. 
This  is  intended  to  allow  the  fisheiy  to 
become  economically  viable  for  the 
average  vessel  before  new  vessels  will 
be  allowed  to  compete  for  the  resource. 
The  Regional  Director  will  place  a 
notice  in  the  Federal  Register  and  use 
other  means  to  notify  prospective 
participants  of  the  opportunity  to  apply 
for  a  permit  under  this  program. 

(i)  Eligibility  for  new  permits  will  be 
based  on  a  point  scale  for  prospective 
participants  based  on  prior  experience 
in  fishing  for  bottomfish  in  the  Hawaiian 
Archipelago.  A  vessel  owner  or  captain 
would  receive  two  eligibility  points  for 
each  year  for  which  he  can  document 
three  or  more  qualifying  landings  of 
bottomfish  caught  in  the  NWHI.  A 
qualifying  landiing  for  the  point  system  is 
a  landing  which  contained  at  least  2.500 
pounds  of  bottomfish  bxtm  the  NHWI  or 
which  contained  a  total  of  at  least  2.500 
pounds  of  fish  from  the  NWHI.  at  least 
half  of  which  was  bottomfish.  One  point 
would  be  awarded  to  an  owner  or 
captain  for  each  year  that  the  vessel 
landed  at  least  6.000  pounds  of 
bpttomfish  from  the  main  Hawaiian 
Islands.  Points  may  only  be  earned  for 
one  area  in  any  given  year.  The 
applicant  who  has  at  least  a  25  percent 
interest  in  a  vessel  and  who  has  die 
highest  number  of  points  would  get  the 
first  new  permit  issued  under  the 
program,  provided  that  no  person  who 
voluntarily  surrendered  a  permit  wants 
to  reenter.  This  is  intended  to  give 


priority  to  those  captains  who  have 
served  longest  in  the  fishery  without 
owning  a  vessel  and  who  become 
owners  (25  percent  or  more]  of  vessels 
to  be  used  in  the  fishery.  Participation 
as  a  captain  in  the  NWHI  qualifies  for 
more  points  than  in  the  main  Hawaiian 
Islands  because  of  the  familiarity  gained 
for  that  area.  This  is  important  in  terms 
of  safety  and  knowledge  about  the 
special  protected  resources  of  the 
NWHI.  The  partial  ownership 
requirement  is  set  to  ensure  Uiat  the 
participant  will  have  an  ongoing  stake  in 
maintaining  the  viability  of  the  fishery. 
If  two  or  more  persons  are  tied  for  the 
highest  number  of  points  and  the 
number  of  permits  is  less  than  the 
number  of  applicants,  the  pennit(s)  will 
be  awarded  by  the  Regional  Director  by 
a  lottery  system. 

(j)  Permits  may  not  be  sold  or 
otherwise  transferred.  If  a  permitted 
vessel  is  sold,  the  seller  will  retain  the 
permit.  The  prohibition  on  the  sale  of 
permits  is  intended  to  ensure  that  no 
persons  will  have  a  windfall  financial 
benefit  by  virtue  of  eligibility  for  initial 
permits  under  the  program  and  to 
minimize  the  potential  for  one  or  a  few 
interests  to  acquire  a  virtual  monopoly 
or  oligopoly  in  the  fishery.  The  Council 
considered  using  an  individual 
fisherman's  quota  system  but  concluded 
that  it  would  be  impossible  to  agree  on 
cumulative  bottomfish  quotas  or  species 
quotas  that  could  be  allocated  in  such 
shares.  The  Council  also  preferred  not  to 
allow  the  cost  of  permits  to  become  a 
significant  barrier  to  future  access  to  the 
fishery. 

(k)  Notwithstanding  the  general 
prohibition  on  permit  transfers,  a  permit 
holder  may  replace  his  permitted  vessel 
with  another  vessel  of  up  to  60  feet  in 
length  without  obtaining  any  approvals. 
This  is  intended  to  allow  a  vessel  owner 
to  increase  the  size  of  his  vessel  for 
safety  purposes.  This  provision 
recognizes  that  adverse  sea  conditions 
often  arise  in  the  control  zone. 

(I)  A  permit  holder  also  may  apply  to 
the  Regional  Director  for  permission  to 
replace  his  permitted  vessel  with 
another  vessel  of  equal  catching  power. 
The  Regional  Director  will  consult  with 
the  Council  before  acting  on  such  a 
request  This  would  allow  use  of  a 
vessel  with  greater  safety  or  comfort  but 
not  greater  catching  power. 

(m)  A  permit  holder  may  apply  to  the 
Regional  Director  for  permission  to 
replace  his  vessel  with  one  of  greater 
fishing  power  in  order  to  maintain 
fishing  power  comparability  with  other 
permitted  vessels  in  the  fishery.  The 
Regional  Director  will  consult  with  the 
Council  and  will  review  the  application 


for  consistency  with  the  objectives  of 
the  limited  access  program  before  taking 
action  on  such  applications. 

(n)  Permits  may  be  held  and  renewed 
by  partnerships  or  corporations.  If  50 
percent  or  more  of  their  interest  in  the 
permitted  vessel  passes  to  persons  other 
than  those  listed  in  the  original 
application,  however,  the  permit  will 
lapse  and  be  surrendered  to  the 
Regional  Director.  Iliis  is  intended  to 
ensure  that  a  partnership  or  corporation 
ownership  will  not  be  used  to 
circumvent  the  prohibition  on  sale  or 
transfer  of  a  permit 

(o)  Designated  captains  and  relief 
captains  must  attend  a  workshop  on 
safety  and  endangered  species  concerns 
specific  to  the  NWHI.  The  waters  in  the 
NW?fl  present  unusual  conditions  which 
give  rise  to  special  safety  concerns.  In 
addition,  there  are  several  endangered 
and  threatened  species  in  the  area,  and 
special  management  regulations  exist  to 
protect  them.  The  workshop  is  intended 
to  minimize  the  risk  of  problems 
associated  with  these  factors. 

(p)  The  Council  will  establish  an 
Advisory  Review  Board  to  assist  the 
Council  in  developing  recommendations 
for  the  Regional  [)irector  concerning 
whether  and  when  new  access  to  the 
Ho'omalu  Zone  is  appropriate,  catching 
power  equivalency  for  replacement 
vessels,  and  other  matters  in 
implementing  this  program.  The  Board 
will  consist  of  nine  persons,  including 
two  limited  access  permit  holders,  two 
persons  fishing  for  bottomfish  in  the 
Mau  Zone  or  arotmd  the  main  Hawaiian 
Islands,  one  person  engaged  in 
marketing  or  processing  of  NWHI 
bottomfish,  two  technical  State  fishery 
staff,  and  two  NMFS  staff.  The  technical 
staff  will  include  at  least  one  biologist 
and  one  economist  The  term  of 
nongovernment  members  is  limited  to 
five  years,  and  initial  terms  may  be 
staggered.  The  intent  of  the  panel  is  to 
provide  both  technical  information  and 
practical  fishery  information  in  carrying 
out  the  program.  The  composition  of  the 
panel  is  intended  to  ensure  full 
representation  of  fishing  interests  and 
technical  experts  on  the  fishery. 

(q)  The  program  provides  an  appeal 
mechanism  by  which  persons  can 
request  higher  level  review  of  a  decision 
by  the  Regional  Director.  The  Assistant 
Administrator  for  Fisheries  would 
decide  such  appeals. 

(r)  The  Council  is  aware  of  the 
potential  that  the  limited  access 
program  will  not  have  the  intended 
effects.  This  is  a  new  approach,  and  the 
responses  of  fishermen  cannot  be 
predicted  with  certainty.  It  is  quite 
possible  that  program  changes  will  be 
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needed  as  experience  is  gained  in  the 
program.  The  effectiveness  of  the 
program  witi  be  assessed  in  the  annual 
review  of  the  fishery  called  for  imder  the 
FMP.  In  addition,  the  Cooncil  will 
complete  a  special  evaluation  of  the 
program  after  the  initial  five-year  grace 
period  during  which  historic 
participation  is  an  automatic  eligibility 
criterion.  At  that  time,  the  Council  and 
the  NMFS  will  know  how  many  persons 
are  eligible  for  permits  and  can  better 
predict  futmc  partidpation  and 
problems. 

(s)  The  proposed  rule  contains  two 
provisions  intended  to  facilitate 
monitoring  of  the  fishery  for  ftrture 
evaluation  of  its  effectiveness  and 
administration  of  the  program.  The  first 
provision  requires  that  fishermen  wi4i 
Federal  permits  to  fish  fw  bottomfirii 
comply  with  State  fishery  reporting 
reqoirements.  This  wfll  not  add  to  the 
reporting  burden  bat  should  strengthen 
the  effectiveness  of  State  reporting 
requirements.  State-collected  landings 
data  will  be  important  to  determine 
changes  in  tte  fishery  under  this 
program  and  to  assess  wiiether  the 
program  is  having  the  intended  effects. 
The  second  provisioD  requires  vessel 
operators  to  notify  the  U.S.  Coast  Guard 
in  advance  of  the  antidintBd  amval  in 
port  to  ttnk>ad  bottomfish  taken  in  tlic 
NWHL  This  will  support  determination 
of  participation  by  vessels  in  the  fidiery 
and  occasional  inspe^on  of  the  catch 
to  collect  bicdogical  data  with  tlw 
cooperation  of  the  vessel  operators. 

Nothing  in  the  limited  access  program 
is  intended  to  prevent  or  lirait  the 
authority  of  the  Council  to  propose  and 
the  Secretary  of  Commefoe  (Secretary) 
to  institute  adctitiooal  conservation  aiKl 
management  measures  necessary  to 
protect  the  productivity  of  the 
bottomfish  stocks  oi  the  NWHL  It  is 
expected,  however,  ^t  such  measures 
will  be  far  DM>re  likely  to  succeed  after 
the  limited  access  program  is  in  efiecL 
In  addition,  it  is  expected  that,  with 
limited  access  in  effect,  the  participants 
in  the  fishery  will  ultiraatdy  have 
greater  flexibility  in  their  selection  of 
fishing  strat^ies  to  maximise  econoiBic 
returns  or  achieve  oon-nuneta^ 
objectives  with  a  reduced  regulatory 
buiden. 

In  developing  this  program,  the 
Council  coasidiered  the  question  of 
whether  to  make  special  provision  for 
native  Hawaiian  fishing  rights.  No 
recommendations  or  proposals  are  made 
at  this  time.  He  Council  is  continuing  to 
research  this  issue  with  the  Native 
Hawaiian  Legal  Corporation  and  &e 
Office  of  Havniiian  Affairs. 

The  proposed  program  mil  add 
slightly  to  the  infonaation  ooQectiM     "  ' 


burden  under  the  FMP.  Fishefmen  in  the 
NWHI  already  are  required  to  obtain 
permits  under  the  current  management 
regulations.  Hiose  who  may  be  eligible 
for  permits  under  the  listiited  access 
program  will  have  to  provide  additional 
information  to  docimient  their  prior 
participation  or  their  financial 
commitment  for  anticipated 
participation  in  the  fishery.  This  does 
not  entail  new  catch  or  effort  reporting 
requirements.  However,  the  apj^cant 
will  have  to  provide  either  copies  of 
historic  catch  records  filed  with  a  State 
or  Federal  agency  or  a  statement  bam  a 
State  or  Federal  agency  confirming  that 
the  applicant  was  an  owner  or  captain 
of  a  vessel  that  made  qualifying 
Icmdings  from  the  fisheiy  during  the 
period  in  question. 

Hie  proposed  rule  does  not  require 
that  catch,  effort  or  fishery  operations 
data  be  siAmitted  to  tiie  Secretary 
under  this  program.  The  FMP  calls  far 
an  annual  report  to  be  prepared  for 
Cound!  consideration.  The  State  and 
Territory  governments  and  the  NMFS 
provide  information  for  this  report, 
whidi  is  used  to  consider  the  need  for 
changes  in  mcuiagement  of  the  fishery. 
The  annual  report  indndes  an 
assesMBcnt  of  economic  conditions  as 
weU  as  the  status  of  the  stodis.  It  is 
anticipated  that  existing  State  and 
Federal  reporting  requirements  will  be 
sufficimt  to  make  the  determinations 
reqwred  under  die  limited  access 
program.  The  provision  making  it  a 
violation  of  Federal  law  to  fail  to  report 
in  confomance  with  State  laws  and 
regulations  governing  reporting  landings 
should  reinforce  the  effectiveness  of 
state  reporting  requirements  and 
enhance  their  enforcement 

Classificadoa 

Section  304(aXl)(pKii)  of  the 
Magnuson  Act  requires  the  Secretary  to 
publish  regulations  proposed  by  a 
Council  within  15  days  of  reoeqrt  of  any 
amendment  to  an  FKO>.  At  this  time,  be 
has  not  detecmined  whether  the  FKff 
araendaMnt  that  these  rales  would 
impleraeat  is  omsistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson  Act  and  other  applicable 
law.  The  Secretary,  in  making  that 
determination,  will  take  into  account  the 
data,  views,  and  comments  received 
during  the  comment  period. 

The  Southwest  Region  prepared  an 
environmental  assessment  for  this 
amendment  and  die  Assistant    ' 
Administrator  forFid^eries  cfincladed 
that  there  wifl  be  no  significant  impact 
on  the  envirOnmenl  as  a  result  of  this 
rule.  A  copy  of  the  environmental 
assessment  can  be  obtained  bam  the 
Region  or  Council  (see  > 


Hie  Council  iaoorporated  a  regulatoiy 
impact  review  in  the  amendment  which 
concludes  that  this  rule  will  have  a  long- 
term  positive  impact  on  the  fishery  aiid 
on  related  processing  and  marketing 
sectors.  Preventing  new  access  at  this 
time  will  prevent  additional  effort 
which  would  drive  catch  rates  down  to 
even  lower  levels  than  at  present  The 
performance  standard  is  expected  to  be 
safficient  to  ensure  that  those  dependent 
on  the  fisheiy  will  be  able  to  maintain 
their  participation  without  putting 
excessive  pressure  on  the  stocks,  while 
those  not  dependent  on  the  fishery  will 
be  less  likely  to  maintain  eK^bility  for 
future  participation.  The  measure 
allowing  those  initially  eligiUe  to  obtain 
permits  to  deier  appl^ag  fat  psrmits  for 
up  to  five  years  is  expected  to  aDow 
such  persons  flexibility  to  participate  in 
other  fisheries  withoat  losing  eligibili^. 
this  would  further  reduce  pressure  on 
the  stocks,  while  giving  persons  in  the 
fishery  a  better  chance  to  cover  costs. 
The  measure  allowing  voluntary 
surrender  of  a  permit  with  priority  for 
later  access  to  the  fishery  is  expected  to 
encooatge  some  producers  to  eidt  bom 
the  fishery.  Again,  this  will  reduce 
pressure  on  the  stocks  and  remaining 
participants  should  aclueve  better 
returns.  The  fishery  accounted  for  total 
catch  of  VMJOBO  pcwnds  valued  at  $1.9 
miOion  in  1988.  Without  the  proposed 
program,  the  fialnry  is  eiqiected  to 
decline  to  a  level  S)d>stantially  below 
the  maximum  sustainable  yield  (MSY) 
level  (OOOjOaa  pounds  for  the  portion  of 
the  NWHI  within  the  range  fior 
deliveries  for  the  firesh  fish  market)  and 
ex-vessel  revenue  would  likely  be  less 
than  $1  million  per  year.  With  the 
limited  access  program,  the  fishery  is 
expected  to  achieve  production  of 
600000  pounds  per  year  (the  MSY) 
valued  atSl.4  million.  In  addition,  the 
average  vessel  is  expected  to  be  able  to 
cover  all  coats  of  operation,  although 
some  vessels  wiD  oiake  more  and  some 
less.  Furthermore,  deliveries  of  fish  to 
markets  are  expected  to  be  more  stable 
and  level  throughout  the  year,  which 
win  benefit  both  marketers  and 
consumers.  Finally,  although  diere  may 
be  a  one-time  increase  in  administrative 
costs  to  lm|]iement  the  program  initially, 
these  costs  wiU  be  redtkoed  over  time  as 
the  size  of  the  harvest  sector  is  reduced 
and  fishery  patterns  become  more 
stable. 

Hie  Under  Secretary.  NOAA, \   ^, 

determined  that  this  proposed  rule  is  not 
a  "maior  rale"  leqaiMng  a  ragulatoiy 
impact  analysis  uader  Snecutive  Oider 
12291.  The  proposed  meAam,  wiH  npt  have 
a  oimubttyeeiffect  on  the  00019119  oif   ' 
$100  millioB  or  niore.'nor  will  it  result  in 
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a  ma|or  increase  in  costs  to  consumers, 
industries,  government  agencies,  or 
geographical  regions.  No  significant 
adverse  impacts  are  anticipated  on 
competition,  employment  investments, 
productivity,  iimovation,  or 
competitiveness  of  U.S.-based 
enterprises. 

This  proposed  rule  is  exempt  fit>m  the 
review  procedures  of  section  8(a)(2]  of 
Executive  Order  12291.  Deadlines 
imposed  under  the  Magnuson  Act,  as 
amended  by  Pub.  L  99-659,  require  the 
Secretary  to  publish  this  rule  15  days 
after  its  receipt  The  proposed  rule  is 
being  reported  to  the  Director,  Office  of 
Management  and  Budget  (OMB),  with  an 
explanation  of  why  it  is  not  possible  to 
follow  procedures  of  the  order. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  businesses. 
No  person  who  participated  in  the 
fishery  on  or  before  the  control  date  will 
be  forced  to  exit  the  fishery.  Only  ten 
entered  the  fishery  in  1986  and  a  few 
more  in  1987,  but  all  had  had  notice  that 
they  were  entering  subsequent  to  the 
cut-off  date  and  could  be  excluded  bom 
the  fishery  if  the  limited  access  program 
were  adopted.  The  program  will  provide 
an  opportunity  for  fishermen  to  make 
the  own  decisions  concerning  whether 
to  remain  in  the  fishery.  The  reporting 
burden  will  be  somewhat  increased  to 
obtain  information  needed  to  decide 
whether  applicants  are  eligible  for 
permits,  but  the  added  burden  is  slight. 
Therefore,  a  regulatory  flexibility 
analysis  was  not  prepared. 

This  proposed  rule  contains  collection 
of  information  requirements  subject  to 
the  Paperwork  Reduction  Act.  Permit 
application  procedures  will  not  change 
appreciably  from  those  now  in  place, 
but  applicants  will  have  to  obtain  and 
submit  certification  of  records  of  past 
participation  or  documentation  of 
commitments  intended  to  lead  to  future 
participation  in  the  fishery  in  past  years. 
In  addition,  it  is  proposed  that  permit 
holders  be  required  to  report  in  advance 
their  anticipated  arrival  in  a  port  to 
unload  fish  taken  in  the  Ho'omalu  zone 
of  the  NWHI.  The  new  information 
collection  request  has  been  submitted  to 
the  Office  of  Management  and  Budget 
for  clearance.  Current  reporting 
requirements  are  authorized  by  OMB 
number  0648-0097.  Further,  it  is 
proposed  that  it  be  a  violation  of 
Federal  law  to  fail  to  report  fishery  data 
in  accordance  widi  State  reporting 
requirements.  This  is  not  a  new 


reporting  burden  on  fishermen;  it  merely 
facilitates  enforcement  of  existing  State  ■ 
reporting  requirements. 

The  Council  has  initially  determined 
that  the  measures  established  in  this 
amendment  are  consistent  to  the 
maximum  extent  practicable  with  the 
approved  Coastal  Zone  Management 
Ih-ogram  in  Hawaii.  A  letter  requesting 
the  State  of  Hawaii's  concurrence  was 
forwarded  by  the  Council. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  Exectutive 
Order  12812. 

list  of  Subjects  in  50  CFR  Part  683 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  April  29, 198S. 
RoUaad  A  Scfamittea, 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  stated  in  the 
preamble,  50  CFR  Part  683  is  proposed 
to  be  amended  as  follows: 

PART  683— {AMENDED] 

1.  The  authority  citation  for  50  CFR 
Part  683  continues  to  read  as  foHows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  S  683.2,  a  new  definition  for 
Qualifying  landing  is  added  to  read  as 
follows: 

S6S3.2    Definitions. 

***** 

Qualifying  landing  means  a  landing 
that  meets  a  standard  required  for 
permit  eligibility  under  S  683.25,  as 
follows: 

(a)  Initial  pennit  eligibility. 

(1)  A  qualifying  landing  for  initial 
permit  eligibility  under  S  683.25(b)(1) 
and  (3)  is  a  landing  that  contained 
bottomfish  bom  the  NWHI,  regardless 
of  amount  and  which  was  made  on  or 
before  August  7, 1985; 

(2)  A  qualifying  landing  for  1986  and 
1987  under  S  683.25(b)(2]  is  a  landing 
which  contained  at  least  2,500  pounds  of 
bottomfish  bom  the  NWHI  or  a  landing 
of  at  least  2.500  pounds  of  fish  fit>m  the 
NWHI,  of  which  at  least  50  percent  by 
weight  was  bottomfish: 

(b)  Permit  renewal — a  qualifying 
landing  for  permit  renewal  under 

S  683.25(e)  is  a  landing  which  contained 
2,500  pounds  of  bottomfish  from  the 
NWHI  or  a  landing  or  at  least  2,500 
pounds  of  fish  bom  the  NWHL  of  which 
at  least  50  percent  by  weight  was 
bottomfish. 

(c)  New  access  eligibility  points — a 
qualifying  landing  for  eligibility  points 
under  S  683.2S(d)  is  any  landing  of 


bottomfish  from  the  NWHI,  regardless 
of  weight  if  made  on  or  before  August  7, 
1985.  a  landing  of  at  least  2.500  pounds 
of  bottomfish  from  the  NWHI.  or  a 
landing  of  at  least  2.500  pounds  of  fish 
from  the  NWHL  of  which  at  least  50 
percent  by  weight  was  bottomfish. 
•        »•*.« 

3.  In  9  683.5,  paragraph  (a)(2)  is 
amended  by  adding  (a)(2)(i)  and  (ii)  to 
read  as  follows: 


S  663.5 

(a)  •  •  • 

(2)  *  *  • 

(i)  Ho'omalu  Zone  means  that  portion 
of  the  EEZ  around  the  NWHI  west  of 
165*  W  longitude. 

(ii)  Mau  Zone  means  that  portion  of 
the  EEZ  around  the  NWHI  between  161* 
20'  and  165*  W  longitude. 
*        *        •        •        • 

4.  S  683.6,  paragraph  (k)  is 
redesignated  (n)  and  new  paragraphs 
(k),  (1),  and(m)  are  added,  to  read  as 
follows: 

9683.6    General  prohMHons. 

(k)  Fish  for  bottomfish  in  the 
Ho'omalu  Zone  without  a  limited  access 
permit  issued  under  9  663.25; 

(1)  Serve  as  captain  or  relief  captain 
on  a  vessel  fishing  for  bottomfish  in  the 
Ho'omalu  Zone  without  first 
participating  in  a  protected  species 
seminar  conducted  by  the  National 
Marine  Fisheries  Service  and  U.S.  Fish 
and  Wildlife  Service; 

(m)  Falsify  or  fail  to  make  and/or  file 
any  and  all  reports  of  bottomfish 
landings,  containing  all  data  and  in  the 
exact  manner,  required  by  the 
applicable  State  law  as  specified  in 
S  683.25,  provided  that  the  person  is 
required  to  do  so  by  the  applicable  State 
law. 


5.  A  new  9  683.10  is  added  to  read  as 
follows: 

9669.10    Appeals  of  admtntotrattve  action. 

(a)  Except  as  provided  in  Subpart  D  of 
IS  CFR  Part  904.  any  applicant  for  a 
permit  or  permit  holder  may  appeal  the 
granting,  denial,  conditioning,  or 
suspension  of  their  permit  or  a  permit 
affecting  their  interests  to  the  Assistant 
Administrator  for  Fisheries,  NOAA.  In 
order  to  be  considered  by  the  Assistant 
Administrator,  such  appeal  must  be  in 
writing,  must  state  the  action(s) 
appealed  and  the  reasons  for  the  appeal, 
and  must  be  submitted  within  30  days  of 
the  action(s)  by  the  Regional  Director. 
The  appellant  may  request  an  informal 
hearing  on  the  appeal 
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(b)  Upon  receipt  of  an  appeal 
authorized  by  this  section,  the  Assistant 
Administrator  will  notify  the  permit 
applicant,  or  permit  holder,  as 
appropriate,  and  wiU  request  such 
additional  information  and  in  such  form 
as  wiQ  aDow  action  upon  the  appeal 
Upon  receipt  of  sufficient  information, 
the  Assistant  Administrator  will  decide 
the  appeal  in  accordance  with  the 
criteria  set  forth  in  50  CFR  Part  683  and 
the  amendment  to  the  bottomfish  FMP, 
as  appropriate,  based  upon  infonnalion 
relative  to  the  application  on  file  at  the 
NNfFS  and  the  Western  Pacific  Fishery 
Management  Council  and  any  additional 
information,  the  summary  record  kept  of 
any  hearing  and  the  hearing  officer's 
recommended  decision,  if  any,  as 
provided  in  section  3  of  this  section,  and 
such  other  oonsideraticms  as  deemed 
appropriate.  The  Assistant 
Administrator  will  notify  all  interested 
persons  of  the  dedsioa,  and  the  reasons 
therefor,  in  writing,  nonnally  within  30 
days  of  the  receipt  of  sufficient 
information,  imless  additional  time  is 
needed  for  a  hearing. 

(c)  If  a  hearing  is  requested  or  if  the 
Assistant  Administrator  determines  that 
one  is  appropriate,  the  Assistant 
Adnnnistratar  may  9«nt  am  informal 
hearing  before  a  hearing  officer 
desi^aited  for  that  purpose  after  first 
giving  Botioe  of  the  time,  place,  and 
subject  matter  of  the  hearing  in  the 
Federal  Isfistsr.  Such  a  hesring  wdl 
normally  be  held  no  later  than  30  days 
following  publication  of  the  notice  in  the 
Federal  Register  unless  the  hearing 
officer  extends  the  time  for  reasons 
deemed  eqmtable.  The  appellant  thci 
apphcant  (if  different),  and,  at  the      I 
discretion  of  the  hearing  officer,  other 
interested  posons,  may  appear 
personally  or  be  represented  by  counsel 
at  the  hearing  and  submit  informatioa 
and  present  arguments  as  determined 
appropriate  by  the  hearing  officer. 
Within  30  days  of  the  last  day  of  the 
hearing,  the  hearing  officer  will 
recommend  in  writing  a  decision  to  the 
Assistant  Administrator.  | 

(d)  The  Assistant  Administrator  may 
adopt  the  hearing  officer's 
recoounended  decision,  in  whole  or  in 
part,  or  may  reject  or  modify  it  In  any 
event,  the  Assistant  Administrator  will 
notify  interested  persons  of  the  decision, 
and  the  reason(s)  therefor,  in  writing 
within  30  days  of  receipt  of  the  bearing 
officer's  recommended  decision.  The 
Assistant  Administrator's  action  wilt 
constitute  final  action  for  the  agency  for 
the  purposes  of  the  Administrative 
Procedure  Act 

(e)  Any  time  limit  prescribed  in  this 
section  may  be  extended  for  a  period 


not  to  exceed  30  days  by  the  Assistant 
Administrator  for  good  cause,  either 
upon  his  or  her  own  motion  or  upon 
written  request  from  the  a|q>ellant  or 
applicant  stating  the  reason(s)  therefcw. 
6.  A  new  S  683.11  is  added  to  read  as 
follows: 


§683.11 

Any  person  who  has  a  Federal  permit 
to  fish  for  bottomfish  or  seamount 
groundfish  in  the  NWHI,  and  who  is 
required  to  do  so  by  the  applicable  State 
law,  must  make  and/or  file  any  and  all 
reports  of  bottomfish  landings, 
containing  aD  data  and  in  the  exact 
manner  required  by  the  applicable  State 
law. 

7.  In  S  683.21,  paragraphs  (a)  and  (f) 
are  revised  to  read  as  follows: 

9683.21    Psnntt 


(a)  Penait  areas.  (1)  Hie  owner  of  any 
vessel  being  tised  to  fish  for  bottomfish 
in  the  Mau  Zone  must  have  a  pennit 
issaed  under  this  section  for  that  vessel 

(2)  The  owner  of  any  vessel  fishing  for 
bottomfish  in  the  Ho'omalu  Zone  must 
have  a  permit  isssed  under  {  683.25  for 
that  vessel. 

(3)  The  owner  of  any  vessel  fishing  for 
seannrant  groimdfisfa  in  a  given,  fishery 
management  araa  must  have  a  permit 
issued  under  this  section  for  that  vessel. 

(4)  No  vessel  may  be  covered  by  a 
permit  for  both  the  Ho'omalu  Zone  and 
the  Mau  Zone  at  the  same  time. 


(f)  Expiration.  Permits  issued  imder 
this  section  expire  on  December  31  of 
the  year  covered  by  the  pomit. 

•        *        •        *        * 

8.  Section  683.25  is  redesignated 
S  683.26,  and  a  new  §  663.^  is  added  to 
read  as  foUows: 


§683.25    UniMsdi 
progrsHL 

(a)  Limited  access  permits.  General 
requirements. 

(1)  The  owner  of  any  vessel  engaged 
in  fishing  for  bottomfish  in  the  Ho'omalu 
Zone  must  have  a  permit  issued  under 
this  section. 

(2)  Permits  issued  under  this  section 
expire  on  Decmeber  31  of  the  year 
covered  by  the  pennit 

(3)  Each  application  for  a  pcraut  must 
be  submitted  to  the  Regional  Director  by 
the  vessel  owner  at  least  30  days  before 
the  date  on  which  the  apphcant  wants 
the  permit  to  be  ^ective. 

(4)  Each  application  must  be 
submitted  on  the  form  used  to  a]^ly  for 
a  permit  under  §  683.21(b]  and  a 
supplementary  informatioa  sheet  to  be 
provided  by  the  Regioaal  Director.  Each 
applicatfon  must  be  signed  by  the  vessel 


owner  and  must  contain,  in  addition  to 
the  infonaatian  listed  in  <  e63.21(bM2), 
the  following  information: 

(i)  The  qualification  criterion  that  the 
applicant  beiievesfce  or  she  meets  for 
issuance  of  a  Umited  sccess  pemnt  and 

(ii)  Copies  of  landings  receipts  or 
other  documentation  with  a  certification 
bam.  a  State  or  Federal  agency  that  this 
infonnatioB  is  accurate,  to  draumstrate 
participation  in  the  NWHI  bottomfish 
fishery;  or 

(iii)  Notarized  copies  of  loan 
documents  or  other  docoments  that 
would  demonstrate  financial 
cosuaitments  on  or  before  August  7. 
MBS.  to  enter  the  NWHI  bottomfish 
fisher  or 

(iv)  Writt«i  evidence  indicating  that 
an  offer  was  made  to  purchase  a  vessel 
or  thsft  •  vessel  was  under  construction, 
on  or  before  August  7, 1965.  and  that  the 
vessel  was  to  be  used  in  the  NWHI 
bottomfish  fishery. 

(v)  M  the  application  is  filed  by  a 
partnership  or  corporation,  the 
application  must  identify  the  names  of 
the  owners  and  their  respective  . 
percentage  of  ownoshqi  of  the 
partnersldp  or  corporation. 

(5)  Rt>tected  species  seminar.  Each 
designated  captain  and  relief  captain 
must  participate  in  a  seminar  conducted 
by  N»ffS  and  U.S.  Fish  and  Wildlife 
Service  to  ensure  familiarify  with 
protected  species  laws  and  regulations 
applicable  to  the  NWHI  and  the  species 
those  laws  and  regulations  are  designed 
to  protect 

(6)  Sale  ex  transfer  of  pennits  to  new 
owners. 

(i)  A  vessel  pennit  may  not  be  sold  or 
otherwise  transferred  to  a  new  owner. 

(ii)  A  permit  or  pennits  may  be  held 
by  a  partnership  m  corporation.  If  50 
percent  or  more  of  the  ownership  of  the 
vessel  passes  to  persons  other  than 
those  listed  in  the  original  apptication. 
the  peratit  will  lapse  and  must  be 
surrendered  to  the  Regional  Director. 

(7)  Transfer  of  permits  to  new  vessels, 
(ii)  An  o%vner  of  a  permitted  vessel 

may.  without  limitation,  transfer  his 
pennit  to  another  vessel  owned  by  him. 
provided  that  the  replacement  vessel 
does  not  exceed  60  feet  in  length  and 
that  the  r^lacement  vessel  is  put  into 
service  within  12  months  after  the  owner 
declares  to  the  Regional  Director  the 
intent  to  make  the  transfer  of  the  permit 

(ii)  An  ownter  of  a  pendtted  vessel 
may  apply  to  the  Regional  Dmctor  for 
approval  to  use  the  permit  for  a 
replacement  vessel  greater  than  00  feet 
in  length.  The  Regional  Director  may 
aUew  this  chants  upon  detcnnining. 
after  consslatien  with  the  Council  and 
considering  the  oi^ecdves  of  the  limitsd 


access  program,  that  the  replacement 
vessel  has  equal  catching  power  as  the 
original  vessel  or  that  the  replacement 
vessel  has  catching  power  that  is 
comparable  to  the  rest  of  the  vessels 
hokhng  permits  for  the  fishery,  and  that 
the  change  is  not  inconsistent  with  the 
objectives  of  die  program. 

(ili)  The  Regfonal  Dfrector  wiU 
consider  vessel  length,  range,  hold 
capacity,  gear  limitations,  and  odier 
appropriate  factors  in  making 
determinations  of  catching  power 
equivalency  and  comparability  of  the 
catching  power  of  vessels  in  the  fishery. 

'  (b)  Supplementary  requirements  for 
initial  permits.  An  application  for  an 
initial  permit  under  this  paragraph  must 
be  filed  wiUiin  five  years  of  the  effective 
date  of  this  program.  A  permit  for  a 
vessel  to  be  usmI  for  filing  for 
bottomfish  in  the  Ho'omalu  Zone  may 
be  issued  to: 

(1)  Any  owner  who  can  docimient  that 
a  vessel  owned  by  him  made  one  or 
more  quaUfying  landings  of  bottomfish 
from  die  NWHI  on  or  before  August  7, 
1985. 

■  (2)  Any  owner  of  two  or  more  vessels 
that  made  at  least  one  qualifying 
landing  under  (b)(1)  of  this  section,  or 
such  owners  may  obtain  a  permit  for 
each  such  vessel  that  made  at  least  one 
qualifying  landing  of  bottomfish  under 
(b)(1)  of  diis  section  and  also  in  both 
1986  and  1987. 

(3)  Any  person  who  can  document 
that  on  or  before  August  7, 1985,  he  or 
she  had  incurred  substantial 
expenditures  for  or  had  received  written 
approval  of  a  loan  to  purchase  or 
construct  a  vessel  to  be  used  in  the 
NWHI  bottomfish  fishery. 

(4)  Any  person  who  can  document 
that  on  or  before  August  7, 1985,  he  or 
she  made  an  offer  to  purchase  a  vessel 
for  die  NWHI  bottomfish  fishery  or  had 
such  a  vessel  under  construction. 

(5)  Any  person  who  can  document 
that  he  or  she  was  captain  of  a  vessel 
that  made  at  least  one  qualifying 
landing  of  bottomfish  from  the  NWHI  on 
or  before  August  7, 1085,  and  who 
becomes  an  owner  of  50  percent  or  more 
interest  in  a  vessel  within  five  years  of 
the  effective  date  of  this  program. 

(c)  Supplementary  requirements  for 
permit  renewal.  (1)  A  permit  will  be 
eligible  for  renewal  if  the  vessel  covered 


by  the  permit  makes  three  or  more 
quahfying  landings  during  the  permit 
year. 

(2)  The  owner  of  a  permitted  vessel 
that  did  not  make  three  or  more 
quahfying  landings  of  bottomfish  in  a 
year  may  apply  to  the  Regional  Director 
for  waiver  of  the  landing  requirement  If 
the  Regional  Dfa«ctor  finds  that  failure 
to  make  three  landings  was  due  to 
circumstances  beyond  the  owner's 
control  he  may  renew  the  permit  A 
waiver  may  not  be  granted  if  die  failure 
to  make  three  landings  was  due  to 
general  economic  conditions  or  market 
conditions  such  that  the  vessel 
operations  wotdd  not  be  profitable. 

(d)  Sapplementary  requirements  for 
new  access  permits.  The  Regional 
Director  may  issue  new  vessel  permits 
under  diis  part  when  die  Regional 
Director  has  determined,  in  consultation 
with  die  Council,  that  bottomfish  stocks 
in  die  Ho'omalu  Zone  are  able  to 
support  additional  fishing  effort  This 
will  be  established  by  determining  diat 
the  total  estimated  annual  revenue  to 
die  fleet  exceeds  the  total  estimated 
annual  fixed  and  variable  costs  to  the 
fleet  in  the  Ho'omalu  Zone  by  an 
amount  at  least  equal  to  the  average 
cost  of  a  vessel  year.  This  determination 
will  be  made  and  pubUshed  annually  in 
association  with  the  annual  report 
required  under  i  663.24  of  this  part. 

(e)  Eligibility.  When  the  Regional 
Director  has  detennined  under 
paragraph  (d)  of  diis  section  diat  new 
permits  may  be  issued,  they  will  be 
issued  to  applicants  based  upon 
eligibilify  determined  as  follows: 

(1)  Point  system,  (i)  Two  poinU  will 
be  assigned  each  year  in  which  die 
applicant  was  owner  or  captain  of  a 
vessel,  which  made  three  or  more 
quaUfymg  landings  of  bottomfish  fi-om 
die  NWHI. 

<  (ii)  One  point  will  be  assigned  for 
each  year  in  which  the  applicant  was 
owner  or  captain  of  a  vessel  that  landed 
at  least  6,000  pounds  of  bottomfish  from 
the  main  Hawaiian  Islands. 

(iii)  Points  will  be  assigned  only  under 
(e)(l)(i)  or  under  (e)(lMii)  of  diis  section 
for  any  one  year. 

(iv)  Points  will  be  assigned  for  every 
year  for  which  the  requisite  landings  can 
be  documented. 


(2)  An  applicant  must  o«im  st  least  a 
25  percent  share  in  the  vessel  that  the 
pennit  would  cover,  and  only  one  permit 
will  be  assigned  to  any  vessel. 

(3)  New  permits  will  be  awarded  to 
applicants  in  descending  order  starting 
with  the  applicant  with  the  largest 
number  of  points.  If  two  or  more  persons 
have  an  equal  number  of  points,  and 
diere  are  insufficient  new  permits  for  all 
such  applicants,  the  new  permits  will  be 
awarded  by  the  Regional  Director 
through  a  lottery. 

(4)  Notwithstanding  (eH3)  of  diis 
section,  a  person  who  originally 
qualifies  for  and  obtains  a  permit  under 
S  683.25(a)  and  who  vohmtarily 
surrenders  that  permit  to  the  Regional 
Director  within  the  first  five  years  of  this 
program  will  have  priority  over 
applicants  under  the  point  scale  system 
for  a  new  permit  under  this  section.  If 
two  or  more  persons  qualify  under  this 
provision,  the  person  surrendering  his 
permit  at  the  earliest  date  will  have  first 
priority.  U  two  or  more  such  persons  are 
equally  quahfied  under  the  date  of 
surrender  criterion,  the  permit  will  be 
awarded  by  the  Regional  Director  by  a 
lottery.  A  pennit  holder  may  qualify  for 
this  provision  only  one  time. 

(5)  The  Regional  Director  will  place  a 
notice  in  die  Fedsral  Register  and  will 
use  other  means  to  notify  prospective 
applicants  of  the  opportunity  to  file 
applications  for  new  permits  under  this 
program. 

9.  A  new  §  683.27  is  added  to  read  as 
follows: 

§683127    Notification  of  landtngs. 

The  operator  of  a  fishing  vessel  that 
has  taken  bottomfish  in  the  Ho'omalu 
Zone  must  contact  the  U.S.  Coast  Guard, 
by  radio  or  otherwise,  at  the  14th 
District  Honolulu.  Hawaii  (Telex; 
392401):  Pacific  Area,  San  Francisco, 
California  (Telex:  330427):  or  17th 
Distinct  Juneau,  Alaska  (Telex:  45305), 
at  least  24  hours  before  landing,  and 
report  the  port  and  the  af^roximate  date 
and  time  at  which  the  bottomfish  will  be 
landed. 

10.  A  new  §  683.28  is  added  to  read  as 
follows: 

§683.28    Native  Hawa8an  flsMng  rights 
[Rsssrvsdl 

[PR  Doc  88-0882  Filed  5-6-88;  4:18  pm] 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  documents  other  than  nrtes  or 
proposed  rules  that  are  appijcat>le  to  the 
public.   Notices  of  hearings  and 
investigations,  cormDittee  meetings,  agency 


decisions  and  njNngs,  delegations  of 
auttKXity,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  fur)ctions  are  examples 
of  documents  appearing  in  th|s  section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 


lulatory 


Valuation  of  Human  Ufa  In  Ragi 
DaclsionifiaMng;  Postponamant  of 
Maating;  Extansion  of  Commant  i 
Partod 

agency:  Administrative  Conference  of 
the  United  States. 

ACTION:  Postponement  of  meeting; 
extension  of  comment  period. 


r.  The  Administrative 
Conference  of  the  United  States     I 
announces  that  its  Committee  on 
Regulation  will  not  meet  on  Thursday, 
May  12  as  tentatively  scheduled.  The 
Conmiittee  was  to  discuss  the  draft 
reconmiendation  "Valuation  of  Human 
Life  in  Regulatory  Decisionmaking" 
based  on  a  report  by  Professors  Clayton 
P.  Gillette  and  Thomas  D.  Hopkins.  (See 
Federal  Registen  aimouncement  of 
Friday,  April  22, 1988.)  The  Committee, 
however,  has  decided  to  extend  the 
deadline  for  receipt  of  public  comments 
to  Friday,  June  24, 1988.  Copies  of  the 
report  may  be  obtained  from  the    i 
Conference.  ' 

DATE:  Please  submit  comments  by  June 
24, 1988.  I 

ADONESS:  Send  comments  to  Sara 
Gordon,  Administrative  Conference  of 
the  United  States,  Suite  500,  2120  L 
Street  NW.,  Washington,  DC  20037. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sara  Gordon,  202/254-7020. 

Dated:  May  9. 1988. 
Micluel  W.  Bowers, 
Deputy  Research  Director. 
[PR  Doc.  88-10604  Filed  S-10-88:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Undar  Raviaw  by  Offica  of 
Managamant  and  Budgat  i 

May  6.1988.    . 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 


information  under  the  provisions  of  the 
Paperworic  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L  96-^11  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM,  Room  404-W  Admin. 
BIdg.,  Washington.  DC  20250,  (202)  447- 
2118. 

Conunents  on  any  of  the  items  listed 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  DC  20503.  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  th^  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 

Extension 

•  Agricultural  Marketing  Service 

•  Sweet  Cherries  Grown  in  Designated 
Counties  in  Washington  Marketing 
Order  No.  923 

•  On  occasion 

•  Farms;  Businesses  or  other  for-profit; 
203  responses;  63  hours;  not 
applicable  under  3504(h) 

•  Virginia  Olson.  (202)  447-5057 

•  Agricultural  Maiiceting  Service 

•  Washington-Oregon  Prunes  MariceUng 
Order  No.  924 


On  occasion;  Biennially 
Farms;  Businesses  or  other  for-profit; 
91  responses;  22  hours;  not  applicable 
under  3504(h) 

•  Virginia  Olson,  (202)  447-5057 

•  Agricultural  Marketing  Service 

•  Onions  Grown  in  Idaho  and  Malheur 
County.  Oregon  Mariceting  Order  No. 
958 

•  On  occasion;  Biennially; 
Recordkeeping 

•  Farms;  Businesses  or  other  for-profit; 
747  responses:  113  hours;  not 
applicable  under  3504(h) 

•  Virginia  Olson,  (202)  447-5057 

Reinstatement 

•  Human  Nutrition  Information  Service 

•  Continuing  Survey  of  Food  Intakes  by 
Individuals  (CSFII)  198&-92 

•  On  occasion 

•  Individuals  or  households;  8,650. 
responses;  8,750  hours;  not  applicable 
under  3504(h) 

•  Robert  L  Rizek.  (301)  436-8457. 
Donald  E.  Hulcher, 

Acting  Departmental  Clearance  Officer. 
[PR  Doc.  88-10562  Filed  5-10-88;  8:45  am] 
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Offica  of  Inapactor  Ganaral 

Privacy  Act  of  1974;  Public  Notica  of 
Computar  Matching  Programs;  Rica 
Cooparativa  Loan  FNaa  and 
Agricultural  Stabilization  and 
Consarvation  Sarvica  l.oan  Files 

agency:  Office  of  Inspector  General, 

USDA. 

action:  Notice  of  computer  matching 

programs. 

summary:  The  Office  of  Inspector 
General  (OIG),  United  States 
Department  of  Agricultiire  (USDA).  is 
providing  notice  that  it  intends  to 
conduct  a  matching  program  for  crop 
years  1986  and  1987  to  detect  and 
prevent  fraud  and  abuse  in  USDA 
programs.  The  match  will  compare 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  records  of 
rice  producers  who  received  price 
support  loans  from  ASCS  coimty  offices 
against  rice  cooperative  records  of 
producers  who  received  support  loans 
through  cooperatives,  for  the  purpose  of 
identifying  producers  who  received 


dupUcata  price  support  benefits.  The 
match  Witt  be  Bude  under  written 
agreement  between  OIG  and  five  rice 
cooperatives  in  Arkansas.  California, 
and  Texas.  Set  forth  below  is  the 
information  requited  by  paragraph  ^1) 
of  the  Revised  Supplemental  Guidance 
for  Conducting  Computerized  Matching 
Programs  Issued  by  the  Office  of 
Management  and  Budget,  47  FR  21656 
(May  19, 1982).  A  copy  of  diis  notice  has 
been  provided  to  both  Houses  of 
Congress  and  the  Office -of  Management 
and  Budget 

FOR  RNCTMSR  MKMMATION  contact: 

Dianne  Drew,  Assistant  Inspector 
General  for  Administration,  U.S. 
Department  of  Agriculture,  Office  of 
InspectorGeneral,  Washington,  D.C 
202Sa  telephone  (202)  447-6915. 

Report  of  Matching  Piognnu:  Rka 
CoopecatiTa  Loaa  Files  and  Agriailtaral 
Stabilization  and  GonsarvatloB  Sarvka 
Loan  Files 

(a)  Authority:  Pub.  L  No.  95-452. 
Inspector  General  Act  of  1978, 5  U.S.C 
App. 

(b)  Program  Description  and  Purpose: 
One  of  the  responsibilities  of  OIG  under 
the  Inspector  General  Act  <^  1978  (Pub. 
L  Na  95-452)  is  to  prevent  and  detect 
fraud  and  abuse  in  USDA  programs.  As 
part  of  the  effort  to  meet  this 
responsibility,  OIG  plans  to  obtain  from 
five  rice  cooperatives  cotaiputer  files 
showing  all  cooperative  members  who 
delivered  rice  to  the  cooperative  for 
ASCS  price  support  loans.  The 
cooperative  files  wQl  be  matched 
agamst  ASCS  computer  files  showii^  all 
producers  that  received  price  support 
Ibans  direcUy  through  an  ASCS  county 
office.  The  match  will  determine  the 
extent  to  which  rice  producers  received 
duplicate  price  support  benefits  for  the 
same  rice.  A  pilot  matching  program  will 
be  conducted  for  crop  year  1986  rice.  If 
the  pilot  indicates  a  significant  number 
of  producers  received  dupUcate  price 
support  benefits,  the  match  will  be 
expanded  to  crop  year  1987. 

The  match  will  be  accomplished 
through  the  use  of  computer  files  and 
will  identify  producers  receiving 
benefits  both  through  cooperatives  and 
directly  from  ASCS  counfy  offices. 
Common  identifiers  such  as  name, 
social  securify  number,  and  farm  cods 
number  «vill  be  used  to  identify  the 
matches  of  common  elements  or  "hits." 
OIG  will  follow  up  on  the  "hits"  through 
review  of  USDA  program  records  and 
cooperative  records,  as  necessary. 
Instances  where  possible  fraud  or  abuse 
are  identified  will  be  referred  to  the 
program  agency  for  corrective  action  or 
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to  the  proper  authorities  for  prosecutian. 
as  appropriata. 

(c)  Files  to  be  used  in  this  matching 
program:  (1)  Rica  cooperative  files  of  all 
members  mdio  delivered  rice  for  ASCS 
price  support  loans;  and 

(2)  ASCS  producer  payment  reporting 
file  contidaing  Price  Support  Rice  Loan 
informatioB  (USOA/ASCS-22). 

(d)  Projected  starting  and  ending 
dates:  The  matching  program  for  die 
1986  crop  year  (and  for  crop  year  1987  if 
the  match  is  expanded)  is  scheduled  to 
begin  and  end  in  fiscal  year  1988. 

(e)  Security  safeguards:  Computer 
files  used  in  the  matdiing  program  will 
be  stored  in  secure  libraries  and  access 
will  be  restricted  to  those  individuals 
who  have  a  legitimate  need  to  handle 
the  material  in  order  to  acconq)lish  the 
match.  The  personal  privacy  of 
individuals  identified  in  the  files  will  be 
protected  by  strict  compliance  with  the 
Privacy  Act  of  1974.  Information 
concerning  "nonmatddng"  individuals 
may  also  be  extracted  for  the  purpose  of 
verifying  that  they  were  in  compliance 
with  eUj^l^ty  requirements  to  receive 
price  siqtport  through  the  cooperative. 

(f)  Disposition  of  source  records  and 
"hits":  AU  files  tec^ved  will  be 
destroyed  or  returned  to  their  source  at 
the  eooqtletion  of  the  match.  Resxilting 
"hit"  information  may  be  retained  in 
audit  workpapers  and  referred  to  as 
noted  above. 

Dated  May  5, 1988. 
Robert  W.Bouiey 
Inspector  General 

(FR  Doc.  88-10477  Filed  6-10-88;  8:45  am] 
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Privacy  Act  of  1974;  Public  Notica  of 
Computar  Matcfiing  Programa-Stata 
Agancy  Food  Stamp  Program 
Participant  Fllas  and  Dapartmant  of 
Justica,  Immigration  and 
Naturalization  Sarvica  ABan  Statu* 
Files 

AoewcY:  Office  of  Inspector  General, 
USDA. 

actkhc  Notice  of  computer  matching 
programs. 


;  The  Office  of  Inspector 
General  (OIG),  United  States 
Department  of  Agriculture  (USDA),  is 
providing  notice  that  it  intends  to 
conduct  a  matching  program  to  detect 
and  prevent  fraud  and  abuse  in  USDA 
programs.  The  match  will  compare  State 
agency  Food  Stamp  Program  (FSP) 
participant  records  against  Immigration 
and  Naturalization  Service  (INS)  alien 
status  records  for  the  purpose  of 
identifying  ineligible  aliens  who  are 


receiving  FSP  benefits.  The  match  will 
be  made  under  written  agreement 
between  USDA  and  INS.  Set  forth  below 
is  the  information  required  by  paragraph 
5f(l)  of  the  Revised  SupfHemental 
Guidance  for  Conducting  Computerized 
Matching  Programs  issued  by  the  Office 
of  Management  and  Budget  47  FR  21656 
(May  19, 1962).  A  copy  of  this  notice  has 
been  provided  to  both  Houses  of 
Confess  and  the  Office  of  Management 
and  Budget 

TOR  RJRTHCR  MPORMATION  CONTACR 

Dianne  Drew.  Assistant  Inspector 
General  for  Administration.  U3. 
Department  of  Agriculture,  Office  of 
Inspector  General  Washington.  D.C., 
20250.  telephone  (202)  447-6915. 

Report  of  Matehfaig  Programs:  Stste 
Agency  Food  Stamp  Pr^ram  Parttdpant 
Files  and  fanmipation  and 
NatorallxatloB  Service  Alien  Status  Files 

(a)  Authority:  PX.  Na  95-452, 
Inspector  General  Act  of  1978. 5  U.S.C 
App. 

(b)  Program  Description  and  Purpose: 
One  of  the  responsibtiities  of  OIG  under 
the  Inspector  General  Act  of  1978  (Pub. 
L  No.  95-452)  is  to  prevent  and  detect 
fiuad  and  abuse  in  USDA  programs.  As 
part  of  the  effort  to  meet  this 
responsibilify,  OIG  plans  to  provide  INS 
with  lists  of  State  FSP  participants  to  be 
matched  against  INS  alien  status 
records  to  determine  whether  ineligible 
aliens  are  receiving  FSP  benefits.  A  pilot 
program  will  match  New  Mexico  FSP 
participant  files  against  INS  alien  status 
files.  If  the  pilot  match  indicates  that  a 
significaQt  number  of  ineligible  aliens 
are  receiving  FSP  benefits,  the  match 
will  be  expanded  to  other  States. 

The  matdi  will  be  accomphshed 
through  the  use  of  computer  files  and 
will  identify  aliens  receiving  FSP 
benefits.  Common  identifiers  such  as 
name,  date  of  birth,  alien  number,  social 
securify  number,  and  residence  will  be 
used  to  identify  the  common  elements  or 
"hits."  INS  will  provide  to  OIG  a  list  of 
matches  of  common  elements  or  "hits." 
OIG  will  follow  up  on  the  "hits"  through 
review  of  USDA  program  records  and 
FSP  records,  as  necessary.  Instances 
where  possible  fraud  or  abuse  are 
identified  will  be  referred  to  the 
program  agency  for  corrective  action  or 
to  the  proper  authorities  for  prosecution, 
as  appropriate. 

(c)  Files  to  be  used  in  this  matching 
program:  (1)  State  agency  Food  Stamp 
Pro^m  master  files;  and 

(2)  Department  of  Justice.  Immigration 
and  Naturalization  Siervice  alien  status 
fMes. 

(d)  Projected  starting  and  ending 
dates:  The  matching  program  for  the 
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pilot  match  in  New  Mexico  is  scheduled 
to  begin  and  end  in  Hscal  year  1988.  The 
matching  program,  if  expanded  to  other 
States,  will  begin  in  fiscal  year  1988  and 
end  in  fiscal  year  1989. 

(e)  Security  safeguard:  Computer  files 
used  in  the  matching  program  will  be 
stored  in  secure  libraries  and  access  will 
be  restricted  to  those  individuals  who 
have  a  legitimate  need  to  handle  the 
material  in  order  to  accomplish  the 
match.  The  personal  privacy  of 
individuals  identified  in  the  files  will  be 
protected  by  strict  compliance  with  the 
Privacy  Act  of  1974.  Information 
concerning  "nonmatching"  individuals 
will  not  be  extracted  for  any  purpose 
and  the  files  will  not  be  used  for  any 
match  without  specific  written        | 
agreement  between  OIG  and  INS.   I 

(f)  Disposition  of  source  records  and 
"hits":  All  files  received  will  be 
destroyed  or  retimied  to  their  source  at 
the  completion  of  the  match.  Resulting 
"hit"  information  may  be  retained  in 
audit  workpapers  and  referred  as  noted 
above. 

Dated  May  S,  198& 
Robnt  W.  Buley, 
Inspector  General 
[FR  Doc  88-10478  Filed  5-10-88:  8:45  am] 
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Forest  Service 

SultabMty  Analysis  and  Study  Report 
of  TWO  Rivers  Being  Coneldered  for 
National  WM  and  Scenic  River  Status, 
as  Part  of  Supplementation  to  the  Final 
Environmental  impact  Statement  fbr 
the  OuacMta  Nationai  Forest  Land  and 
Reeource  Management  Plan 

AOENCv:  Forest  Service.  USDA. 
action:  This  Notice  of  Intent  revised  the 
Ouachita  National  Forest  Notice  of 
Intent  dated  August  5. 1987  [52  FR  31648, 
No.  162/Friday.  August  21. 1987].  to 
include  the  analysis  of  two  rivers,  and  to 
change  the  dates  for  the  rejease  of  the 
Draft  Supplemental  Environmental 
Impact  Statement  for  amendment  of  the 
Ouachita  National  Forest  Land  and 
Resource  Management  nan. 

SUMMANv:  As  part  of  the  supplemental 
analysis  to  the  Final  Environmental, 
Impact  Statement  for  the  Ouachita  j 
National  Forest  Land  and  Resource 
Management  Plan,  the  Department  of 
Agriculture,  Forest  Service  will  study 
the  suitability  or  non-suitability  of  two 
rivers  on  the  Ouachita  National  Forest 
in  Arkansas  for  inclusion  in  the  National 
Wild  and  Scenic  Rivers  System. 

The  agency  invites  written  comments 
and  suggestions  on  the  suitability  of 
these  two  rivers.  In  additioa  the  agency 


gives  notice  of  the  environmental 
analysis  and  decision-making  process 
that  will  occur  on  the  proposal  so  that 
interested  and  affected  people  are 
aware  of  how  they  may  participate  and 
contribute  to  the  final  decision. 
DATE:  Comments  concerning  the 
suitability  of  these  two  rivers  should  be 
received  by  June  15, 1988  to  assure 
timely  consideration. 
Aooness:  Submit  written  comments  and 
suggestions  concerning  the  scope  of  the 
analysis  to  Gary  Pierson,  Planning  Team 
Leader,  PO  Box  255,  Mount  Ida. 
Arkansas  71957. 

FON  nmTHcn  information  contact: 
Direct  questions  about  the  proposed 
action  and  the  environmental  analysis 
to  Gary  Pierson,  Planning  Team  Leader, 
PO  Box  255.  Mount  Ida.  Arkansas  71957. 
SUPPIEMENTAIIY  INRMMATION:  The 
Ouachita  National  Forest  determined 
the  eligibility  of  segments  of  four  rivers 
which  were  initially  identified  in  the 
1982  Nationwide  Rivers  Inventory:  Little 
Missouri;  Cossatot;  Ouachita;  North. 
Aliun,  and  Middle  Fork  of  the  Saline 
Rivers.  All  were  found  to  be  eligible. 
The  suitability  studies  for  two  of  the 
rivers  will  be  prepared  as  part  of  the 
supplemental  analysis  of  the  Forest 
Plan: 
Little  Missouri  River  (head  to  Forest 

boundary),  12.2  miles 
Cossatot  River  (from  confluence  with 

Mine  Creek  to  Forest  Boundary).  11.1 

miles 

Due  to  limited  ownership  and  the 
limited  amount  of  the  segments  being 
with  Forest  boundary,  the  Ouachita. 
North  Fork,  Alum  Fork,  and  Middle  Foric 
of  the  Saline  Rivers  were  determined  to 
be  more  appropriate  for  the  State  of 
Arkansas.  The  Forest  Service  has 
assigned  potential  classifications  and 
standards  to  protect  these  rivers  and 
their  values  imtil  they  are  studied. 

Public  participation  will  be  essentially 
important  at  several  points  during  the 
analysis.  The  first  point  is  the  scoping 
process  (40  CFR  1501.7).  Scoping  for 
these  rivers  started  in  August  of  1987 
with  public  meetings  and  field  trips  on 
the  eligibility  determinations  and  has 
continued  with  the  public  involvement 
for  the  overall  supplemental  analysis  to 
the  forest  plan.  Cipen  Houses  were  held 
during  the  week  of  March  12-19,  at 
which  time  additional  comments  were 
received  on  the  suitabiUty  of  the 
individual  river  segments.  This  input 
will  be  used  in  preparation  of  the  draft 
supplemental  environmental  impact 
statement.  Other  public  participation 
activities  have  included  presentations  to 
various  public  groups,  individual 
meetings,  and  contact  with  state,  local 
and  other  federal  agencies. 


The  range  of  alternatives  will  include 
the  discussion  of  recommendations  for 
—Designation  of  all  eligible  segments, 

with  classifications  as  identified  in 

the  eligibility  determinations. 
— All  eligible  segments  with  designation 

under  the  state  system 
— No  action,  no  designation  of  any 

eligible  segments 
— Designation  of  all  eligible  segments 

with  classifications  different  from 

those  identified  during  eligibility. 
— Designation  of  all  or  parts  of  the 

eligible  segments  with  classifications 

and  corridor  boundaries  different 

firom  eligibility  studies. 

The  draft  supplemental  environmental 
impact  statement  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  by  October  198&  At  that 
time,  the  EPA  will  publish  a  notice  of 
availability  of  the  draft  EIS  in  the 
Federal  Regbter. 

The  comment  period  will  be  90  days 
from  the  date  the  Qotice  a'ppears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  the  suitability  of 
these  two  rivers  for  inclusion  in  the 
National  Wild  and  Scenic  River  System 
participate  at  this  time.  To  be  most 
helpful,  comments  on  the  draft  EIS 
should  be  as  specific  as  possible  and 
may  address  the  adequacy  of  the 
statement  and  the  merits  of  the 
alternatives  discussed  (see  The  Council 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National  , 

Environmental  Policy  Act  at  40  CFR 
1503.3).  In  addition.  Federal  court 
decisions  have  established  that 
reviewers  of  draft  EIS's  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agencyto  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519. 553  (1978).  and  that 
environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement. 

After  the  comment  period  ends  on  the 
draft  Environmental  Impact  Statement, 
the  comments  will  be  analyzed  and 
considered  by  the  Forest  Service  in 
preparing  the  final  Environmental 
Impact  Statement  The  final 
supplemental  environmental  impact 
statement  is  scheduled  to  be  filed  by 
April  1989.  In  the  final  SEIS  die  Forest 
Service  is  required  to  respond  to  the 
comments  received  (40  C^  1503.4).  The 
responsible  official  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  SEIS  and 


applicable  laws,  regulations  and  policies 
in  making  a  decision  regarding  this 
pn^)osal.  The  responsible  o^icial  will 
document  the  decision  and  reasons  for 
the  decision  in  a  Record  of  Decision. 
That  decision  will  be  subject  to  appeal 
under  Forest  Service  appeal  regulations. 

John  E.  Alcock,  Regional  Forester. 
Southern  Region,  1720  Peachtree  Road. 
NW.  AUanta,  GA  30367,  is  the 
responsible  official  for  the 
Supplementary  EIS. 

The  Wild  and  Scenic  Rivers  suitability 
study  report  will  be  included  as  an 
appendix  to  die  Draft  and  Final 
Supplemental  Environmental  Impact 
Statement. 

The  Secretary  of  Agriculture  will 
consider  the  comments,  responses, 
environmental  consequences  discussed 
in  the  study  report  of  the  EIS  in  making 
his  recommendation  to  the  President 
regarding  the  suitability  of  these  rivers 
for  inclusion  in  the  National  Wild  and 
Scenic  Rivers  System.  The  decision  on 
inclusion  of  a  river  in  the  National  Wild 
and  Scenic  Rivers  System  rests  with  the 
United  States  Congress. 

lohn  E.  Alcock. 
Regional  Forester. 

Date:May4.19e& 
[FR  Doc.  88-10413  Filed  5-10-68;  8:45  am) 

aiLUNa  CODE  S41»-11-M 


COMMISSION  ON  CIVIL  RIGHTS 

Connecticut  Advisory  Committee; 
Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Connecticut 
Advisory  Committee  to  the  Commission 
will  convene  at  3KX)  p.m.  and  adjourn  at 
5:00  p.m.,  on  May  25, 1988,  in  Room  137 
of  the  U.S.  District  Court,  141  Church 
Street.  New  Haven,  Connecticut.  The 
purpose  of  the  meeting  is  to  complete 
plans  for  a  community  forum  on  various 
proposed  issues.  The  Advisory 
Committee  will  also  formulate  plans  for 
limited  circulation  of  Collection  Data  on 
Bias-Related  Incidents  in  Connecticut,  a 
summary  report  recently  approved. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  James  H. 
Stewart  (203/486-3417),  or  John  Binkley. 
Director  of  the  Eastern  Regional 
Division  202/523-5264,  (IIDD  202/376- 
8117).  Hearing  impaired  persons  who 
will  attend  the  meeting  and  requiro  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Division  at 
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least  five  (5)  working  days  before  the 
schedule  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washingtoa  DC,  May  5, 1968. 
Susan ).  Prado, 
Acting  Staff  Director 
[FR  Doc.  66-10465  FUed  5-10-66: 6:45  am] 


Louisiana  Advisory  Committee;  Public 
MeeUng 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Louisiana  Advisory 
Committee  to  the  Commission  will 
convene  at  9:00  a.m.  and  adjourn  at  6K)0 
p.m..  on  May  27, 1988  at  the  Holiday  Inn 
Crowne  Plaza.  333  Poydras  Street,  New 
Orleans,  Louisiana.  The  purpose  of  the 
meeting  is  to  discuss  the  nature  and 
extent  of  issues  and  possible  problems 
related  to  the  administration  of  justice 
for  homosexual  persons  in  New  Orleans. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Michael  R. 
Fontham,  or  Melvin  Jenkins,  Director  of 
the  Central  Regional  Division  (616)  426- 
5253,  (TDD  816/426-5009).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  May  4. 1986. 
Susan ).  Prado. 
Acting  Staff  Director. 
[FR  Doc  88-10466  Filed  5-10-88:  6:45  am] 

BILUNO  CODE  •nS.«1-M 


New  Mexico  Advisory  Committee; 
Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  RuJes  and  Regulations 
of  die  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  New  Mexico 
Advisory  Committee  to  the  Commission 
will  convene  at  lOKX)  a.m.  and  adjourn 
at  3:00  p.m..  on  June  2. 1988,  at  the 
Holiday  Inn  of  Las  Cruces,  201  East 
University.  Las  Cruces,  New  Mexico. 
The~purpose  of  the  meeting  is  to  provide 
orientation  to  the  membership,  review 
the  status  of  the  agency  and  regional 
operations,  and  to  discuss  civil  rights 


issues  affecting  the  State,  including 
immigration. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Vincent  J. 
Montoya.  or  Hiilip  Montez,  Director  of 
the  Western  Regional  Division  (213) 
894-3437.  (TDD  213/894-0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  Mav  5. 1988. 
Susan ).  Prado, 
Acting  Staff  Director. 
(FR  Doc.  86-10467  Filed  5-10-88:  8:45  am] 
BHJJNO  cooE  taas-ei-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

(OntorNa3S3] 

Disapproval  of  AppRcation  of  the  Little 
Rock  Port  Authority  for  Sulizone 
Status  for  Polar  Stainiees  Products, 
inc.  Searcy,  AR 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u). 
and  the  Foreign-Trade  Zones  Board 
Regulations  (15  CFR  Part  400),  the 
Foreign-Trade  Zones  Board  (the  Board) 
adopts  the  following  order 

Whereas.  Uie  Little  Rock  Port 
Authority,  on  behalf  of  the  State  of 
Arkansas,  Grantee  of  Foreign-Trade 
Zone  No.  14,  has  made  application  (filed 
December  9, 1985,  FTZ  Doc.  43-85.  50  FR 
52350)  to  the  Board  for  authority  to 
establish  a  special-purpose  subzone  at 
the  stainless  steel  sink  manufacturing 
plant  of  Polar  Stainless  Products.  Inc..  in 
Searcy,  Arkansas; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and 

Whereas,  the  Board,  having  reviewed 
the  proposal  in  the  light  of  the 
Government's  steel  policy  and  the  low 
level  of  imports  of  the  product  involved, 
has  determined  that  its  approval  would 
not  be  in  the  public  interest  because  it 
would  tend  to  encourage  the  use  of 
foreign  steel  material  and  result  in  a  net 
negative  economic  impact; 

Now,  therefore,  the  Board  hereby 
orders: 
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That  the  application  filed  December  9, 
1985  (FTZ  Doc.  43-85]  is  disapproved. 

Signed  at  Washington,  DC,  ^s  28tfa  day  of 
April,  1988.  _ 

Joaaph  A.  Spotnni. 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Chairman.  Committee 
ofAltematea.  Foreign-Trade  Zones  Board. 

Attest 
lohn  J.  Da  Ponla,  )r.. 

Executive  Secretary. 

[FR  Doc  88-10524  Filed  5-10-88;  8:45  am] 


IA-18-M] 


Foreign-Trade  Zone  33,  PmabMnHi.  PA; 
Boundary  Modification  for  Verosol 
USA,  Inc. 

Notice  isliereby  given  that  the 
Regional  Indeitrial  Development 
Corporation  of  Southwestern 
Pennsylvania  (RIDC),  grantee  of 
Foreign-Trade  Zone  33,  Pittsbw^, 
Pennsylvania,  has  requested  authority 
pursuant  to  the  regulations  of  the 
Foreign-Trade  Zones  (FTZ)  Board  (die 
Board]  (15  CFR  400.1301G)),  for  a 
temporary  modification  until  Decunber 
31, 1988,  of  the  boundary  of  FTZ  33, 
widiin  the  Pittsburgh  Customs  port  of 
entry. 

RQX^  has  «i  application  pending 
before  the  FTZ  Board  for  a  special- 
purpose  subzone  at  a  7.6-acre  site   i 
located  at  215  Beadiara  Drive  in      ' 
Kennedy  Township  to  be  occopied  by 
Verosol  USA.  Inc.  (Doc.  11-86,  53  FR 
7222, 3-7-68).  A  decision  on  ^ 
application  is  not  expected  until  late- 
198&  Verosol  is  currently  a  tenant 
within  FTZ  33  and  is  using  tone 
procedures  to  mspect  and  process 
window  shade  fabric.  Because  Verosol 
is  moving  its  operation  to  the  new  site  in 
]une  1988,  RIDC  has  requested 
temporary  approval  under  the  FTZ 
boundary  modification  prooedares  for 
zone  status  within  a  36,000  sq.  ft. 
building  at  dw  new  site  to  avoid  an 
interruption  m  zone  procedures  while 
the  subzone  application  is  pending.  The 
applicant  and  Verosol  have 
acloiowledged  their  onderstanding  that 
a  decision  on  the  boundary  modi^:ation 
would  have  no  tieaiii^  on  the  outcome 
of  the  subzone  proposal. 

The  activity  docs  not  involve  a  chuige 
in  Customs  classification  or  country  of 
origin.  Tims,  tiie  operation  does  not 
involve  manufacturing,  and  no  sndi 
auth(vity  is  being  requested  as  part  of 
this  proposal. 

The  reqoast  has  been  reviewed  by  die 
District  EHrector  of  Customs  (4-26-88) 
and  the  Army  Ddstrict  Engineer  (4-26- 
88).  They  concur  in  the  request,  subfect 


to  specific  clearances  or  peraiits  diat 
might  be  reqoired  from  these  officials. 
The  Customs  letter  indicates  that  an 
interruption  in  zone  procedures  followed 
by  an  activation  of  the  subzone  would 
result  in  an  administrative  burden. 

The  request  has  been  reviewed  by  the 
FTZ  Staff,  and  it  appears  that  the 
request  meets  the  criteria  for  tr-nporary 
boundary  modifications.  Before  issuing 
in  final  decision,  however,  the  FTZ  Staff 
invites  comaients  from  interested 
parties.  They  must  be  submitted  to  the 
office  below  in  writing  (in  triplicate)  by 
May  27, 1988. 

Office  of  the  Executive  Secretary; 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room  1529, 
15di  A  Constitution  Avenue  NW., 
Washington,  DC  20230. 

Dated:  May  8, 198a 
{FR  Doc  88-10625  FUed  5-10-88: 8:45  an] 
SNJJMe  COOK  w* 


Intemationai  Trada  Adminlslration 
[A-122-8t2] 

Initiation  Of  Antidumping  Duly 
invOTHgMHin:  inannosoracaay 
ControHad  Applanoa  Pluga  and 
intamU  ProtMThamKntatsThorafor 


MfHCt:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

action:  Notice. 

suimuJiv:  On  die  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidnmptaig  duty 
investigation  to  determine  whether 
imports  <i  thermostatically  controlled 
applianoe  plugs  and  internal  probe 
thermostats  therefor  from  Canada  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  We 
are  notifying  the  U.S.  International 
Trade  Commission  (TTC)  of  this  action 
so  that  it  may  determine  whether 
imports  of  this  product  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry.  If  this  investigation  proceeds 
normally,  the  ITC  will  make  its 
preliminary  detennination  on  or  before 
May  3a  1988.  If  that  determination  is 
affirmative,  we  will  make  a  preliminary 
deteiminatioB  on  or  before  Septembo' 
22,1988. 

EFKCTWC  OATK  May  11, 196& 
RM  FWmMRINMMMATION  contact: 
Charles  B.  Wilsoa.  Office  of 
Investigations,  import  Administration, 
International  TYade  Administration,  U.S. 
Deptutaieut  of  CoBimerce,  14th  Street 
and  Constitution  Avenue  NW.v'- ' 


Washington,  DC  20230:  telephone  (202) 

377-5286. 

SUPfLEMCMTARY  mRMMATION: 

TliePadtfoa 

On  April  15, 1968,  we  received  a 
petition  in  proper  form  filed  by  Triplex 
Inter  Control  (USA)  In&  on  behalf  of 
U.S.  producers  of  thermostatically 
controlled  appliance  plugs  and  internal 
probe  thermostats  therefor.  In 
compliance  with  the  filing  requirements 
of  19  CFR  3S3.36,  petitioner  alleges  that 
imports  of  thermostatically  controlled 
appliance  plugs  and  internal  probe 
thermostats  diereforfrom  Canada  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry. 

United  States  Plioe  and  Focai«i  Market 
Value 

United  States  price  was  based  on 
sales  and  offers  for  sales  by  a  Canadian 
producer,  c  &  f,  delivered,  duty  paid. 
Petitioner  deducted  Canadian  inland 
freight,  U.S.  duty,  brokerage  and 
handling  charges,  and  U.S.  inland 
fieight 

Petitioner  based  foreign  market  value 
on  the  estimated  constructed  value  of 
thermostatically  controlled  appliance 
plugs  from  Canada.  wUcb  was  based  oo 
the  U.S.  industry's  cost  experience, 
adjusted  to  reflect  CaaatUan  labor  costs. 
To  the  sum  of  materials  and  fabrication 
costs,  the  petitioner  added  the  statutory 
minimums  of  tm  and  eight  percent, 
respectively,  for  general  expenses  and 
profit. 

Based  upon  a  comparison  of  United 
States  prl^  and  foreign  market  value, 
dumping  margins  of  48.63  percent  have 
been  alleged. 

Initiaiten  of  hwnaatigaticn 

Under  section  732(cl  of  the  Act  we 
must  determine,  wiftdn  20  days  after  a 
petition  is  filed,  whetiier  it  sets  forth  die 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  wfaedier  it  contains  information 
reasonably  available  to  the  petitioner 
which  supports  die  allegations. 

We  examined  die  petition  on 
thermostatically  controlled  api^ance 
plugs  and  internal  probe  thermostats 
therefor  from  Canada  and  found  that  it ' 
meets  the  TeqidremeBts  of  section  732(b) 
of  the  Act.  Therefore,  tn  accordance 
with  section  732  of  the  Act,  wvare 
initiating  an  antidnrqiing  duty- 
investigatknt  to  detennine  whether ' 
imports  of  thermostatically  controlled  '= 


appliance  plugs  and  internal  probe 
thermostats  therefor  from  Canada  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  If 
our  investigation  proceeds  normally,  we 
will  make  our  preliminary  determination 
by  September  22, 198& 

Scope  of  Investigadoo 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  The  U.S. 
Congress  is  considering  legislation  to 
convert  the  United  States  to  this 
Harmonized  System  (HS).  In  view  of 
this,  we  will  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  item 
niimbers  and  the  appropriate  HS  item 
numbers  with  our  product  descriptions 
on  a  test  basis,  pending  Congressional 
approval.  As  with  the  TSUSA,  die  HS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

.We  are  requesting  the  petitioner  to 
include  the  appropriate  HS  item 
number(s)  as  well  as  the  TSUSA  item 
numbers)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit,  Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 
Additionally,  all  Customs  officers  have 
reference  copies  and  the  petitioner  may 
contact  the  Import  Specialist  at  their 
local  Customs  office  to  consult  the 
schedule. 

Hie  products  covered  by  this 
investigation  are  thermostatically 
controlled  appliance  plugs  and  internal 
probe  thermostats  therefor.  For  purposes 
of  these  investigations,  the  term 
thermostatically  controlled  appliance 
plug  refers  to  any  device  designed  to 
connect  an  electrical  outiet  (typically  a 
common  wall  receptable)  with  a  small 
cooking  appliance  of  2,000  watts  or  less 
(typically  a  griddle,  deep  fryer,  fry  pan, 
multicooker,  and/or  wok)  and  regulate 
the  flow  of  electricity  and  thus  the 
temperature  therein;  consisting  of  (1)  a 
probe  thermostat  encased  in  a  single 
housing  set  «vith  a  temperature  control 
knob  (typically  a  dial  calibrated  with 
various  temperature  settings),  and  (2)  a 
cord  set 

The  term  internal  probe  thermostat 
refers  to  any  device  designed  to 
automatically  regulate  the  flow  of 
electricity,  and  thus  the  temperature,  in 
a  small  healing  apparatus  of  2X)00  watts 
or  less  (typically  small  cooking 
appliances):  consisting  of  a  stainless 
steel  tube  (which  connects  to  the 
heating  apparatus)  and  other 


components  used  for  thermostatic 
control.  The  products  are  currentiy 
provided  for  under  TSUSA  item 
numbers  711.7820  and  711.7840  and 
currentiy  classifiable  under  HS  item 
numbers  9032.10.00,  9032.20.00, 
9032.89.60,  9032.90.60  and  9033.00X10. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
nofify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  either 
publicly  or  under  administrative 
protective  order  without  written  consent 
of  the  Acting  Assistant  Secretary  for 
Import  Administration. 

Preliminary  Determination  by  ITC 

llie  ITC  will  determine  by  May  30, 
1966  whether  there  is  a  reasonable 
indication  that  imports  of 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  from  Canada  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry.  If  its  determination  is  negative, 
the  investigation  will  terminate; 
otherwise,  it  will  proceed  according  to 
the  statutory  and  regulatory  procedures. 

This  notice  is  published  pursuant  to  section 
732(c)(2)  of  the  Act 

Joaeph  A.  8petiiiii, 

Acting  Assistant  Secretary  for  Import 

Administration. 

May  5. 1988. 

[FR  Doc  88-10528  Filed  5-10-88:  8:45  am] 

BHJJNG  CODE  MIIMW-M 

[A-582-801] 

Initiation  of  Antidumping  Duty 
Invastlgation:  Tharmottatlcally 
ControNod  AppHano*  Plugs  and 
internal  Probo  Tharmoatata  TiMrafor 
From  Hong  Kong 

AOOicv:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
action:  Notice. 


r:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  thermostatically  controlled 
appliance  plugs  and  internal  probe 
thermostats  therefor  from  Hong  Kong 
are  being,  or  are  likely  to  be,  sold  in  the 


United  States  at  less  than  fair  value.  We 
are  notifying  the  U.S.  International 
Trade  Commission  (ITC)  of  this  action 
so  that  it  may  determine  whether 
imports  of  this  product  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry.  If  this  investigation  proceeds 
normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
May  30, 1988.  If  that  determination  is 
affirmative,  we  will  make  a  preliminary 
determination  on  or  before  September 
22,1986. 

EFFECTIVE  DATE:  May  11, 1988. 

FOR  FURTHEM  INFOflMATION  CONTACT: 

Charles  E.  Wilson,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington.  DC  20230:  telephone  (202) 
377-526a 

SUPPLEMENTARY  INFORaUTION: 
The  Petition 

On  April  15, 1988,  we  received  a 
petition  in  proper  form  filed  by  Triplex 
Inter  Contit)l  (USA)  Inc.  on  behalf  of 
U.S.  producers  of  thermostatically 
controlled  appliance  plugs  and  internal 
probe  thermostats  therefor.  In 
compliance  with  the  filing  requirements 
of  19  CFR  353.36,  petitioner  alleges  that 
imports  of  thermostatically  controlled 
appliance  plugs  and  internal  probe 
thermostats  therefor  from  Hong  Kong 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  materially  injure, 
or  threaten  material  injury  to.  a  U.S. 
industry. 

United  States  Price  and  Foreign  Market 
Value 

United  States  price  was  based  on 
sales  and  offers  for  sales  by  a  Hong 
Kong  producer,  c  &  f,  delivered,  duty 
paid.  Petitioner  deducted  Hong  Kong 
inland  freight  ocean  freight  U.S.  duty, 
brokerage  and  handling  charges,  and 
U.S.  inland  freight 

Petitioner  based  foreign  market  value 
on  the  estimated  constructed  value  of 
thermostatically  controlled  appliance 
plugs  from  Hong  Kong,  which  was  based 
on  the  U.S.  industry's  cost  experience, 
adjusted  to  reflect  Hong  Kong's  labor 
costs.  To  the  sum  of  materials  and  . 
fabrication  costs,  the  petitioner  added 
the  statutory  minimums  of  ten  and  eight 
iwrcent  respectively,  for  general 
expenses  and  profit 

Based  upon  a  comparison  of  United 
States  price  and  foreign  mariiet  value. 
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dumping  margins  of  23.07  percent  have 
been  alleged. 

Initiation  of  Investigation 

Under  section  732(c]  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  whether  it  contains  informatiaa 
reasonably  available  to  the  petitioner 
which  supports  the  allegations.        , 

We  examined  the  petition  on       | 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  from  Hong  Koog  and  found  that 
it  meets  the  requirements  of  secticHi 
732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act, 
we  are  initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  thermostatically  controlled 
appliance  plugs  and  internal  probe 
thermostats  therefor  from  Hong  Kong 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  If 
our  investigation  proceeds  normally,  we 
will  make  our  prdiminary  determination 
by  Septemlier  22. 1988. 


Scope  of  Investigation 

The  United  States  has  developed  a 
system  for  tariff  classification  based  on 
the  interrational  harmonized  system  of 
Customs  nomenclatura.  The  U.S. 
Congress  is  coosideriog  legislation  to 
convert  the  United  States  to  this     | 
Harmonized  System  (HS).  fai  view  df 
this,  we  will  be  provii&ig  both  the 
appropriate  Tariff  ScheduJas  of  the 
United  States  Annotated  [TSUSA]  item 
numbers  and  the  appropriate  HS  item 
munbers  with  our  product  descriptlbns 
on  a  test  basis,  pending  Congressional 
approval.  As  with  the  TSt^A,  the  HS 
item  numbers  are  provided  for 
cmvenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

We  are  requesting  the  petitioner  to 
include  the  appropriate  HS  item 
number(s]  as  well  as  the  TSUSA  item 
numberfs)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the' 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit  Room  B-099,  U.S.  Department  of 
Commerce,  14tb  Street  and  Constitation 
Avenue  NW.,  Washington.  DC  20230. 
Additionally,  all  Customs  officers  have 
reference  copies  and  the  petitioner  may 
contact  Ae  fanport  SpeciaHst  at  their 
local  Customs  ofRce  to  consult  the 
schedule. 

The  products  covered  by  this 
investigation  are  thermostatically 
controlled  appliance  plugs  and  internal 
probe  thermostats  therefor.  For  puiposes 
of  these  investigations,  the  tenn 
thenaostaticaily  contndled  appliance 


plug  refers  to  any  device  designed  to 
connect  an  electrical  ootiet  (typically  a 
common  wall  receptacle]  with  a  snail 
cooking  appliance  of  2,000  watts  or  less 
(typically  a  griddle,  deep  fryer,  fry  pan, 
multicooker,  and/or  wok)  and  regolale 
the  flow  of  electricity  and  dios  the 
temperature  therein;  consisting  of  (1)  a 
probe  thermostat  encased  in  a  single 
housing  set  with  a  temperature  control 
knob  (typically  a  dial  calibrated  vritfi 
various  temperature  settings),  and  (2)  a 
cord  set. 

The  term  internal  probe  thermostat 
refers  to  any  device  designed  to 
automatically  regulate  the  flow  of 
electricity,  and  thus  the  temperature,  in 
a  small  heating  apparatus  of  2,000  watts 
or  less  (t3rpically  small  cooking 
appliances);  consisting  of  a  stainless 
steel  tube  (whidi  connects  to  die 
heating  apparatus]  and  ofter 
components  used  for  thermostatic 
control.  The  products  are  currently 
provided  for  under  TSUSA  item 
numbers  711.7820  and  71U840  and 
currently  classifiable  under  HS  item 
numbers  9032.10.00, 9032.20.00, 
9032.89.60,  9032.90.fn  and  9033.00.00. 

Notificatioa  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
aD  nonprivileged  and  nonproprietary 
information.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confinns  in  writing  tkat  it 
will  not  disclose  such  informatioo  ^tiier 
publicly  or  under  administrative 
protective  order  withont  wnrittan  c(Hisent 
of  the  Acting  Assistant  Secretary  for 
Import  AdnUnistration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  May  30, 
1988  whether  there  is  a  reasonable 
indication  that  imports  of 
thermostaticaOy  controDed  appliance 
plugs  and  internal  probe  thennostats 
therefor  from  Hong  Kong  materiany 
injure,  or  threaten  material  infury  to.  a 
U.S.  industry.  If  its  determination  is 
negative,  the  investigation  will 
terminate;  otherwise,  it  will  proceed 
according  to  the  statutory  and 
regulatory  procedures. 

This  notice  is  pubUriied  pursuant  to 
section  732(cK2)  of  tbe  Act. 

Dated:  May  S.  1988. 

JoMph  A.  Spetriai. 

Actiag  Assistant  Secretary  for  Import 
Administration. 

(FR  Ooc  8B-WS27  RImI  »-10-8S;  «:«  aa^ 


[A-58S-MS1 

InMalion  Of  Antldumptaio  OHty 


AOENCV:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

action:  Notice. 

SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigatkin  to  detenaine  whether 
imports  of  thermostatically  controlled 
appliance  plugs  and  internal  probe 
thermostats  tiierefor  from  Japan  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  vafaie.  We 
are  notifying  the  U,S.  International 
Trade  Conniissioa  (ITC)  of  this  action 
so  that  it  may  determine  whether 
imports  of  ttiis  prodoct  materiaBy  injure, 
or  threaten  material  infmy  to,  a  U.S. 
industry.  If  this  investigation  proceeds 
normally,  die  ITC  wfll  make  its 
preliminary  determinatitm  on  or  before 
May  30, 1968.  If  that  determination  is 
afiirmative,  we  wiD  make  a  preliminary 
determination  on  or  before  September 
22.1988. 

EmcnVK  DATC  May  11. 1988. 

POH  niRTIHUI  INP0MIAT10N  CONTACT: 

Charles  E.  Wilson.  Office  of 
Investigations.  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW.. 
Washington.  DC  20230;  telephone  (202) 
377-6288. 

ANY 


ThePetitioo 

On  April  15. 1988,  we  received  a 
petition  in  pmpa  form  filed  by  Triplex 
Inter  Control  (USA)  Ina  on  behalf  of 
UJS.  producers  of  thermostatically 
controlled  appliance  plugs  and  internal 
probe  thermostats  therefor.  In 
compliance  with  die  filing  requirements 
of  19  CFR  353.38.  petition^-  alleges  tiiat 
imports  of  thermostatically  controlled 
apjdiance  plugs  and  hitenial  probe 
thermostats  thenfor  from  |apan  are 
being,  or  are  likefy  to  be,  sold  in  the 
United  States  aH  less  than  fait  value 
witUn  the  meaning  of  section  731  of  the 
Tariff  Act  of  1830.  as  emended  (the  Act), 
and  ^mt  these  inports  materially  in|are, 
or  threaten  mateiiai  injoy  to.  a  U.S. 
industry. 


United  Stalee  Price  and  F^wJmMaiket 
Value 

United  States  price  %was  based  on 
Sales  and  offers  for  sales  by  a  Japanese 
producer,  c  »  f,  delivered,  duty  paid. 
PetilieMr  dedacted  Japanese  inlaMl 
freight  ocean  toght  US.  duty, 
braigsrase  and  keadbig  cbaicges,  and 
U.&iidandi«i^ 

PeMtioner  haaed  &mJgu  naiket  value 
on  tiie  eaUniwied  oenstnicSed  vakm  of 
UiermoalBlicaUf  aaAntled  appfiance 
plugs  froai  fapaa  wUck  WW  based  en 
the  U.S.  indMtiys  ooet  expetiencs. 
adjusted  to  leflect  Japanese  labor  costs. 
To  die  sunef  mteitela  awi  fisfaricatisn 
costo.  die  pftidsii -added  dw  statutory 
miniB— IS  of  ton  aadei^  percent 
respecdvetir,  ior  general  expenees  and 
profit 

-  Based  upon  a  comparison  of  United 
States  prioe  and  faraign  meiket  vahie, 
dumping  aaisins  of  74JB  peicent  have 
been  alleged. 

Initiation  of  Inveedgotton 

Under  section  73i2(c)  of  the  Act  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigatioo 
and  whether  it  contains  information 
reasonably  availaUe  to  die  petitioner 
which  supports  the  allegations. 

We  examined  die  petition  on 
thermostatically  controlled  appliance 
plugs  and  internal  probe  Ibermostata 
therefor  from  Japan  and  found  that  it 
meets  the  requirements  of  section  732(b) 
of  the  Act  Therefore,  in  accordance 
with  section  732  of  die  Act  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  thermostatically  controlled 
appliance  plugs  and  internal  probe 
thermostats  therefor  frtim  Japan  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  dian  fair  value.  If 
oiir  investigation  proceeds  normally,  we 
will  make  our  preliminary  determination 
by  September  22, 1988. 

Settle  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  The  U.S. 
Congress  is  considering  legislation  to 
convert  the  United  States  to  this 
Harmonized  System  (HS).  In  view  of 
this,  we  will  be  providing  both  die 
appropriate  TanffSchedahe  of  the 
United  States  Annotated  (TSUSA)  item 
numbers  end  the  eppropriate  HS  item 
numbers  with  our  product  descriptions 
on  a  test  bssis.  pending  Coi^ressional 
approval  As  widi  die  TSUSA.  die  HS 
item  numbers  are  provided  for 


convenience  and  rnstonM  purposes.  The 
^A,^*^  A iptt i^j  da^pniitiin 

We  are  requesting  the  petitioner  to 
include  the  appropriate  HS  item 
number(8)  as  well  as  the  TSUSA  item 
number(s)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposied  HS  sdiedule  is  avaflable  for 
coHsidtatiuu  at  the  Central  Record  Unit 
Room  B-09a,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Wasfaingtoa  DC  20230. 
Additionally,  aH  Costoms  officers  have 
reference  copies  and  the  petitioner  may 
contact  the  Impart  Spedcdist  at  their 
local  Customs  office  to  consult  the 
schedtde. 

Tbe  piouuils  covered  by  this 
inveatigetion  are  fceruiuMaticaBy 
contioUed  apfdiance  plugs  and  internal 
probe  thermostats  Iheielui.  For  purposes 
of  these  investigations,  the  term 
tbermostaticaHy  controlled  appfiance 
plug  reiers  to  any  device  deseed  to 
connect  an  electrical  oudct  (typically  e 
connnan  waU  ceceptade}  wi(fc  a  aniell 
cooking  appliance  of  2«0  watts  er  less 
(typically  a  griddle,  deep  fryer,  fry  pan, 
muhicodcer,  and/or  wok)  and  regulate 
the  flow  of  electricity  and  dim  die 
temperature  dierein;  consisting  of  (1)  e 
probe  themostatencaaed  in  a  single 
housmg  set  with  a  temperature  control 
knob  (typically  a  dial  calibrated  with 
various  temperature  settings)  and  (2)  a 
cord  set 

The  term  internal  probe  thermostat 
refers  to  any  device  designed  to 
automatically  regulate  die  flow  of 
electricity,  and  thus  the  temperature,  in 
a  small  heating  apparatus  of  2,000  watts 
or  less  (typically  smaU  cooking 
appliances);  connsting  of  a  stainless 
steel  tube  (which  connects  to  the 
heating  apparatus]  and  other 
components  used  for  thermostatic 
control  The  products  are  currently 
provided  for  under  TSUSA  item 
numbers  711.7820  and  711^840  and 
cun-enUy  classifiable  under  HS  item 
numbers  9032.10.0a  g032Jaoun, 
9032.89.6a  0036.90.60  and  9033iX)i)0. 

Notification  of  rrC 

Section  732(d]  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  wiD 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  sndi  information  erdier 
publicly  or  under  administrative 
protective  order  without  written  consent 
of  the  Acting  Assistant  Secretary  for 
Import  Administration. 


Prelimlnaiy  Peteminetian  by  ITC 

The  rrc  will  determine  by  May  3a 
1988  whether  there  is  a  reasonable 
indication  thai  imports  of 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thennostats 
therefor  fixim  Japan  materially  injure,  or 
threaten  material  injury  to,  a  U.S. 
industry.  If  its  determination  is  negative, 
the  investigation  will  terminate; 
otherwise,  it  will  proceed  according  to 
the  statutory  and  regulatory  procedures. 

This  notiot  is  fwUUtmi  pwsuant  to  lectioo 
732(c)(2)  of  the  Act 
Mays, 


JOMpo  A.  o|Mlllld. 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  88-10528  Filed  5-10-88;  8:45  am] 
SHjjNa  coos  3sie-oa-M 


(A-S57-<M1] 

Initiation  Of  AnMumpina  Duly 
invaoMoatioN:  ThannonlBtteaily 
ContPoHMl  AppHMMO  PhiQs  and 
internal  Proba  Tharmoatat 
From  Malaysia 

AOaiCV:  Impart  Administration. 
International  lYade  Administration. 
Department  of  Commerce. 

ACTKNT  Notice. 

SUMMABV:  On  die  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  dufy 
investigation  to  determine  whether 
imports  of  thermostetically  controlled 
appliance  plugs  and  internal  probe 
thermostats  therefor  from  Malaysia  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  We 
are  notifying  the  U.S.  International 
Trade  Commission  (ITC]  of  this  action 
so  that  it  may  determine  whether 
imports  of  this  product  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry.  If  this  investigation  proceeds 
normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
May  30, 198a  If  that  determination  is 
affirmative,  we  will  make  a  preliminary' 
determination  on  or  before  September 
22,19Ba 

EFFECTIVE  DATE:  May  11, 196a 

FOR  FtmiHER  INFORMATION  CONTACT 

Charles  E.  Wilson.  Office  of 
Investigations,  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone  (202) 
377-528a 
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SUPPLEMENTARY  INfOflMATION: 

The  Petitioa 

On  April  15, 1988,  we  received  a 
petition  in  proper  form  filed  by  Triplex 
Inter  Control  (USA)  Ina  on  behalf  of 
U.S.  producers  of  thermostatically 
controlled  appliance  plugs  and  internal 
probe  thermostats  therefor.  In 
compliance  with  the  filing  requirements 
of  19  CFR  353.36,  petitioner  alleges  that 
imports  of  thermostatically  controlled 
appliance  plugs  and  internal  probe 
thermostats  therefor  from  Malaysia  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry. 

United  States  Price  and  Foreign  Market 
Value 

United  States  price  was  based  on 
sales  and  offers  for  sales  by  a 
Malaysian  producer,  c  &  f ,  delivered. 
Petitioner  deducted  Malaysian  inland 
fi«ight  ocean  freight  brokerage  and 
handling  charges,  and  U.S.  inland 
freight. 

Petitioner  based  foreign  maiicet  value 
on  the  estimated  constructed  value  of 
thermostatically  controlled  appliance 
plugs  from  Malaysia,  which  was  based 
on  the  U.S.  industry's  cost  experience, 
adjusted  to  reflect  Malaysian  labor 
costs.  To  the  sum  of  materials  and 
fabrication  costs,  the  petitioner  added 
the  statutory  minimums  of  ten  and  eight 
percent  respectively,  for  general 
expenses  and  profit 

Based  upon  a  comparison  of  United 
States  price  and  foreign  mariiet  value, 
dumping  margins  of  27.22  percent  have 
been  alleged. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necesssary  for  the  initiation 
of  an  antidumping  duty  investigation 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
which  supports  the  allegation. 

We  examined  the  petition  on 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  from  Malaysia  and  found  that  it 
meets  the  requirements  of  section  732(b) 
of  the  Act  Therefore  in  accordance  with 
section  732  of  the  Act,  we  are  initiating 
an  antidumping  duty  investigation  to 
determine  whether  imports  of 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  from  Malaysia  are  being,  or  are 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value.  If  our  investigation 


proceeds  normally,  we  will  make  our 
preliminary  determination  by  September 
22. 1988. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  The  U.S. 
Congress  is  considering  legislation  to 
convert  the  United  States  to  this 
Harmonized  System  (HS).  In  view  of 
this,  we  will  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  [TSUSA]  item 
numbes  and  the  appropriate  HS  item 
numbers  with  our  product  descriptions 
on  a  test  basis,  pending  Congressional 
approval  As  witii  Uie  TSUSA.  the  HS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

We  are  requesting  the  petitioner  to 
include  the  appropriate  HS  item 
number(s)  as  well  as  the  TSUSA  item 
number(s)  in  all  new  petitions  filed  with 
the  Department  A  reference  copy  of  the 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit  Room  B-099.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW.,  Washington.  DC  2023a 
Additionally,  all  Customs  officers  have 
reference  copies  and  the  petitioner  may 
contact  the  bnport  Specialist  at  their 
local  Customs  office  to  consult  the 
schedule. 

The  products  covered  by  this 
investigation  are  thermostatically 
controUed  appliance  plugs  and  internal 
probe  thermostats  therefor.  For  purposes 
of  these  investigations,  the  term 
thermostatically  controlled  appliance 
plug  refers  to  any  device  designed  to 
connect  an  electrical  outlet  (typically  a 
common  wall  receptacle)  with  a  small 
cooking  appliance  of  2.000  watts  or  less 
(typicaUy  a  griddle,  deep  fryer,  fry  pan, 
multicooker,  and/or  wok)  and  regulate 
the  flow  of  electricity  and  thus  the 
temperature  therein;  consisting  of  (1)  a 
probe  thermostat  encased  in  a  single 
housing  set  with  a  temperature  control 
knob  (typically  a  dial  calibrated  with 
various  temperatxire  settings),  and  (2)  a 
cord  set 

The  term  internal  probe  thermostat 
refers  to  any  device  designed  to 
automatically  regulate  the  flow  of 
electricity,  and  thus  the  temperature,  in 
a  small  hearing  apparatus  of  2,000  watts 
or  less  (typically  small  cooking 
appliances);  consisting  of  a  stainless 
steel  tube  (which  connects  to  the 
heating  apparatus)  and  other 
components  used  for  thermostatic 
control  The  products  are  currently 
provided  for  under  TSUSA  item 
numbers  711.7820  and  711.7840  and 


currently  classifiable  under  HS  item 
numbers  g032.10.0a  9032.20.00, 
9032.89.60.  9032.90.60  and  9033.00.00. 

Notification  of  rrC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  %vill  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  either 
publicly  or  under  adnunistrative 
protective  order  without  written  consent 
of  the  Acting  Assistant  Secretary  for 
Import  Adn^stration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  May  30. 
1988  whether  there  is  a  reasonable 
indication  that  imports  of 
thermostatically  controUed  appliance 
plugs  and  internal  probe  thermostats 
therefor  fit>m  Malaysia  materially  injure, 
or  threaten  material  injury  to.  a  U.S. 
industry.  If  its  determination  is  negative, 
the  investigation  will  terminate; 
otherwise,  it  will  proceed  according  to 
the  statutory  and  regulatory  procedures. 

This  notice  is  published  pursuant  to  section 
732(c)(2)  of  the  Act 

lossph  A.  Spetihil. 

Acting  Assistant  Secretary  for  Import 

Administration. 

May  5, 1S8& 

[FR  Doc  88-10529  Filed  ^10-88:  8:45  am] 
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[A-583-801] 

imtialfcNi  of  Anttdumpins  Duty 
Investigation:  Thermoetatlcally 
Controted  Appliance  Plugs  and 
Internal  Probe  Thermostats  Therefor 
From  Taiwan 

AOINCV:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

ACnON:  Notice. 


r:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  thermostatically  controlled 
appliance  plugs  and  internal  probe 
thermostats  therefor  from  Taiwan  are 
being,  or  are  likely  to  be,  sold  in  die 
United  States  at  less  than  fair  value.  We 
are  notifying  the  U.S.  International 
Trade  Commission  (ITC)  of  this  action 


so  that  it  may  determine  whether 
imports  of  this  product  materially  injure, 
or  threaten  material  injury  to.  a  U.S. 
industry.  If  this  investigation  proceeds 
normally,  die  ITC  will  make  its 

'  preliminary  determination  on  or  before 
May  30. 1988.  If  that  determination  is 

•  affirmative,  we  will  make  a  preliminary 
determination  on  or  before  September 
22,1988. 

EFFECTIVE  DATE:  May  11, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  E.  Wilson.  Office  of 
Investigations.  Import  Administration, 
'International  Trade  Adminisb-ation,  U.S. 
Department  of  Commerce.  14th  Sti«et 
and  Constitution  Avenue  NW.. 
Washington,  DC  20230;  telephone  (202) 
377-5288. 

SUPPLEMENTARY  INFORMATWN: 

The  Petition 

On  April  15, 1988,  we  received  a 
petition  in  proper  form  filed  by  Triplex 
Inter  Control  (USA)  Inc.  on  behalf  of 
U.S.  producers  of  thermostatically 
controlled  appliance  plugs  and  internal 
probe  thermostats  therefor.  In 
compliance  with  the  filing  requirements 
of  19  CFR  353.36.  petitioner  alleges  that 
imports  of  thermostatically  controlled 
appliance  plugs  and  internal  probe 
thermostats  therefor  from  Taiwan  are 
being,  or  are  likely  to  be.  sold  in  die 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (die  Act), 
and  that  these  imports  materially  injure, 
or  threaten  materially  injury  to,  a  U.S. 
industry. 

.United  States  Price  and  Foreign  Market 
Value 

United  States  price  was  based  on 
sales  and  offers  for  sales  by  a 
Taiwanese  producer,  c  &  f,  delivered. 
Petitioner  deducted  Taiwanese  inland 
freight  ocean  freight  brokerage  and 
handling  charges,  and  U.S.  inland 
freight. 

Petitioner  based  foreign  market  value 
on  the  estimated  contfucted  value  of 
thermostatically  controlled  appliance 
plugs  from  Taiwan,  which  was  based  on 
the  U.S.  industry's  cost  experience, 
hdjusted  to  reflect  Taiwanese  labor 
costs.  To  the  sum  of  materials  and 
fabrication  costs,  the  petitioner  added 
the  statutory  minimums  of  ten  and  eight 
percent,  respectively,  for  general 
expenses  and  profit 

Based  upon  a  comparison  of  United 
States  price  and  foreign  market  value. 
dumping  margins  of  30.00  percent  have 
been  alleged. 


Initiation  of  Investigation 

Under  section  732(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petitionis  filed.  wheUier  it  sets  forth  die 
allegations  necessary  for  die  initiation 
of  an  antidumping  dufy  investigation 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
which  supports  the  allegations. 

We  examined  the  petition  on 
thermostatically  controlled  appliance 
plugs  and  internal  probe  and  internal 
probe  thermostats  therefor  from  Taiwan 
and  found  that  it  meets  the  requirements 
of  section  732(b)  of  the  Act.  Therefore, 
in  accordance  with  section  732  of  the 
Act  we  are  initiating  an  antidumping 
dufy  investigation  to  determine  whedier 
imports  of  thermostatically  controlled 
appliance  plugs  and  internal  probe 
theraiostats  therefor  fix>m  Taiwan  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  If 
our  investigation  proceeds  normally,  we 
will  make  our  preliminary  determinaton 
by  September  22, 1988. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  The  U.S. 
Congress  is  considering  legislation  to 
convert  the  United  States  to  diis 
Harmonized  System  (HS).  In  view  of 
this,  we  will  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  item 
numbers  and  die  appropriate  HS  item 
numbers  with  our  product  descriptions 
on  a  test  basis,  pending  Congressional 
approval.  As  witii  die  TSUSA,  die  HS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

We  are  requesting  the  petitioner  to 
include  the  appropriate  HS  item 
numberfs)  as  well  as  the  TSUSA  item 
number(8)  in  all  new  petitions  filed  v«th 
the  Department.  A  reference  copy  of  the 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit,  Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 
Additionally,  all  Customs  officers  have 
reference  copies  and  the  petitioner  may 
contact  the  Import  Specialist  at  their 
local  Customs  office  to  consult  the 
schedule. 

The  products  covered  by  this 
investigation  are  thermostatically 
continued  appliance  plugs  and  internal 
probe  thermostats  therefor.  For  purposes 
of  these  investigations,  the  term 
thermostatically  controlled  appliance 
plug  refers  to  any  device  designed  to 
connect  an  electrical  oudet  (typically  a 


common  wall  receptacle)  with  a  small 
cooking  appliance  of  2.000  watts  or  less 
(typically  a  griddle,  deep  fryer,  fry  pan, 
multicooker,  and/or  wok)  and  regulate 
the  flow  of  electricity  and  thus  the 
termperature  therein;  consisting  of  (1)  a 
probe  thermostat  encased  in  a  single 
housing  set  with  a  temperature  control 
knob  (typically  a  dial  cahbrated  widi 
various  temperature  siettings),  and  (2)  a 
cord  set. 

The  term  internal  probe  thermostat 
refers  to  any  d.evice  designed  to 
automatically  regulate  the  flow  of 
electricify,  and  thus  the  temperature,  in 
a  small  heating  apparatus  of  2,000  watts 
or  less  (typically  small  cooking 
appliances);  consisting  of  a  stainless 
steel  tube  (which  connects  to  the 
heating  apparatus)  and  other 
components  used  for  thermostatic 
control.  The  products  are  currendy 
provided  for  under  TSUSA  item 
numbers  711.7820  and  711.7840  and 
currently  classifiable  under  HS  item 
numbers  9032.10.00,  9032.20.00. 
9032.89.60,  9032.90.60  and  9033.00.00. 

Notification  of  ITC 

Section  732(d)  of  die  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
al  nonprivileged  and  nonproprietary 
information.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  either 
pubUcly  or  under  administrative 
protective  order  without  written  consent 
of  the  Acting  Assistant  Secretary  for 
Import  Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  May  30. 
1988  whether  there  is  a  reasonable 
indication  that  imports  of 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  frxjm  Taiwan  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry.  If  its  determination  is  negative, 
the  investigation  will  terminate; 
otherwise,  it  will  proceed  according  to 
the  statutory  and  regulatory  procedures. 

This  notice  is  published  pursuant  to  section 
732(c)(2}oftheAct. 

Dated:  May  5. 1988. 

JOMph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  88-10530  Filed  5-10-88;  8:45  am] 
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[C-122-«03) 

Initiation  of  Coantervailing  Dutf 
Investigation:  Thermosfaticaly 
ControHad  AppllWMa  Plugs  and 
Intamal  Proba  Tlwnnostats  Therafor 


AQENCv:  Import  Adminiafratien, 
International  Trade  Atfaninigtration. 
Commerce.  i 

action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  writh  thcLLS. 
Department  of  Comraeice,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  Canada  of  thermostatically  controlled 
appliance  plugs  and  internal  probe 
thermostats  therefor,  as  described  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  receive  benefits  which,  constitute 
subsidies  within  the  meaning,  of  the 
countervailing  duty  few.  We  are 
notifying  the  U.S.  International  Trade 
Commission  [TTC]  so  that  it  may 
determine  whether  imports  of  the 
subject  merchandise  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry.  If  this  investigation  proceeds 
normally,  the  ITC  will  make  it» 
preliminary  determination  on  or  before 
May  dtK  1968.  If  thu  determination  is 
affirmative,  we  will  make  the 
preliminary  detennination  on  or  before 
July  9;  1988. 

EFFECnvi  OATirMay  11, 1988; 

FOfl  ptmrMar  information  contact: 

Vincent  Kane,  Import  Adtninistration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constftution  Avenue,  NW., 
Washington,  DC  2^90;  telephone:  (202) 
377-5414. 

SUPPLBMPfrARY  WWORMATION: 

ThePetitiaii 

On  April  15, 1988,  we  received  a 
petition  in  proper  form  ffled  by  Triplex 
Inter  Control  (USA),  Inc.on  behalf  of 
the  II.S.  mdustry  producing 
thermoetaticafly  con^olled  appfiance 
plugs,  and  internal  probe  thermostat* 
therefor.  In  compliance  w^th  the  Sling 
requirements  of  section  355.26  of  thr 
Commecce  Reguiationa  (19  CFR  355.20), 
the  petition  alleges  that  manufacturers, 
producers,  or  exporters  in  Canada  of 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  receive  subsidies  widiin  the 
meaning  of  section  701  of  the  Tariff  Act 
of  1930,  as  amended  ("the  Act"),  and 
that  these  imports  materially  injure,  or 
threaten  materiai  injury  to,  a  U.S. 
industry 


•     Since  Canada  is  a  "country  under  the 
Agreemeat"  within  the  mraming^af 
sectioa  7(H^)  of  (be  Act,.  Title  VII  of  the 
Act  applies  to  this  investigation,,  amt  the 
rrC  is  Beqaired  to  determine  wh'ether 
imports  of  the  subtest  merchandise  &om 
Canada  materialTy  injure,,  oc  threaten 
material  injury  to,  a  U.S.  industry. 

Initiation  of  investigation 

Under  sectkur  ftBtfiii  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  i»  filed,  whether  the  petition 
sets  forth  tlM  allegationa  necessary  tor 
the  initiation  of  a  cauntervaillng  duty 
invegtigation.  and  whether  it  contains 
information  reaaeaabiy  available  to  the 
petitioner  supportlnf  the  allegationa.  We 
have  examjaai  the  petition  on 
thermostatically  controlled  appliance 
plugs  and  internal  poobe  thetmaata6 
therefor  from  Canada,,  and  have  found 
that  it  meets  these  req^uirementa  of 
section  702(b)  of  the  Act  Therefiarev.  we 
are  initietiaga  countervatliog  duty 
investigation  to  determine  whethec 
manufacturers,  producers,  or  exporters 
in  Canada  of  thermostatically  controlled 
appliance  plugs  and  internal  probe 
thermostats  thexeftiE,  aa>chsGinbadtia  the 
"Scope  of  Investigation"  sesttsaottiiis 
notice,  receive  beaafita  which  coosdtute 
subsidies  widiia  tiirnieaniiig'efltieAct 
If  our  invectigation  proceedlB  normaUy, 
we  will  make  our  preliminary 
determiaatien'on  or  before  July  9;  1988. 

Scope  of  ibvastigation 

The  Untied  States  has  developed  a 
system  of  taciff  classification  based  on 
the  intenutienal  harmonized  system  of 
Customs  nomenclature.  The  U^S. 
Congress  i»  considering  legislation-to 
convert  the  United  States  to  this 
Harmonized  System  (HS).  In  view  of 
this,  we-will  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Anaotated  (TSUSA)  item 
nmnbetsaodthe  appropiiateHS  item 
numbers- with  our  pndbct  descriptions 
on  a  test  baais^  pending  Congsessianal 
approval;  Aewidstito  79034^  thaHS 
item  nurab^  aaa  pnaadbdi  fbr 
conveatoss  aodl  Caataan  paxposes;  The 
written  dbseripttanBemains  cfispositlve. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
numberfb^as  well  as  the  TSOSA  item 
number^)  in  ail  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records 
Uoit  Roam  BMJQB,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
Additionally,  ail  Customs  ofTices  have 
reference  copies,  and  petitioners  may 
contact  the  knport  Specialist  at  their 


local  Customs  office  to  consult  the 
schedule: 

,   The  prodlicts  covered  by  this 
investigation  are  thermostatically 
controlled^  appliance  plugs  and  internal 
probe  thermostats  therefor.  For  purposes 
of  this  investigation,  the  tterm 
thermostatically  controlled  appliance 
plug  refers  to  any  device  designed  to 
connect  an  electrical  outlet  (typically  a 
common  wall  receptacle)  wUh  a  small 
cooking  appliance  of  24)00  watts  or  less 
(typically  a  piddle,  deep  fryer,,  fry  pan, 
multicooker,  and/or  wok)  and  regulate 
the  flow  of  electricity,  and  thus  the 
temperattire,  therein;  consisting  of  (1)  a 
probe  thermostat  encased  in  a  single 
housing  set  with  a  temperature  control 
koob  (typically  a  dial  cahbrated  with 
various  temperature  settings),  and  (2)  a 
cord  set. 

The  term  internal  probe  thermostat 
refers  to  any  device  designed  to 
automatically  regulate  the  flow  of 
electridty^and  Ifaua  the  temperature,  in 
a  small' heatinf,  apparatus' of  2,000  watts 
or  less-  (typically  small  cooking 
appliances);  consisting  of  a  stainless 
steel  tube  [which  connects  to  the 
heating  apparatus))  and  other 
components  used  for  thecmostatic 
control.  The  products  are  currently 
provided  for  under  TSUSA  item 
numbers  7tl.7820  and  711.7840  and  are 
currently  classinable  uader  HS  item 
numbers  9032.10.00,  g032.2a00, 
9032.89.6a  9032.90.80  and  9033.00.0a 

Allegation  of  SnbakUas 

The  petition  lists  certain  practices  by 
the  Government  of  Canada  which 
allegedly  confer  subsidies  on 
manufacturers,  producers,  or  exporters 
in  Canada  of  thermostatically  controlled 
appliance  plugs  and  internal  probe 
thermostats  therefor.  We  are  initiating 
on  the  following  alleged  programsr 

•  Programr  for  Export  Market 
Development  (PEMD). 

•  Regional  Development  Ihcentfve 
Program  (RDIPJ. 

Although  not  specifically  alleged  by  the 
petitioner,  we  are  also  investigating 
whether  the  Canadian  industry 
producing  thermostaticalTy  controlled 
appUance  plugs  and  internal  probe 
thermostats  therefor  receive 
countervailable  benefits  nncfer  the 
following  programs,  %vhich  werhave 
found  to  be  either  countervailable  or  not 
used  in  previous  Canadian 
investigations: 

•  Promotional  Projects  Program  (PPP). 

•  Community-Based  Industrial 
Adjustment  Program  (CIAI^. 

•  Industrial  and  Regionaf 
Development  Program  (IROP). 


•  General  Development  Agreement 
(GDA). 

•  Investment  Tax  Credits  (TTC]. 

•  Export  Credit  Financing. 

•  Economic  and  Regional 
Development  Agreements  (EROA). 

•  Agricultural  and  Rural  Development 
Agreements  (ARDA). 

•  Ontario  Development  Corporation 
(ODC). 

NotificatioooflTC 

Section  702(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  detetmination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  written 
consent  of  the  Acting  Assistant 
Secretary  for  Import  Administration. 

Preliminary  Datanninatioii  by  ITC 

The  ITC  will  determine  by  May  sa 
1988,  whether  th«e  is  a  reasonable 
indication  that  imports  of 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  from  Canada  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry.  If  its  determination  is  negative, 
this  investigation  will  terminate: 
otherwise,  this  investigation  will 
proceed  according  to  the  statutory  and 
regulatory  procedures. 

This  notice  is  published  pursuant  to  section 
702(c)  (2)  of  the  Act 
May  5. 198a 
loMph  A  Spettim, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[PR  Doc  88-10531  Filed  5-10-88;  8:45  am] 
aiLUNa  cooc  un-ot-tt 

[C-557-802] 

Initiation  of  Countarvailing  Duty 
Invastigation:  Thannostatlcally 
Controlled  AppHanca  Plugs  and 
Intamal  Proba  Tharmostata  Therefor 
From  Malaysia 

aoency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  a  countervailing  dufy 
investigation  to  determine  whether 
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manufacturers,  producers,  or  exporters 
in  Malaysia  of  thermostatically 
controlled  appliance  plugs  and  internal 
probe  thermostats  therefor,  as  described 
in  the  "Scope  of  Investigation"  section 
of  this  notice,  receive  benefits  which 
constitute  bounties  or  grants  within  the 
meaning  of  the  countervailing  dufy  law.. 
If  this  investigation  proceeds  normally, 
we  wiU  make  our  preliminary 
determination  on  or  before  July  9. 1988. 
EFFECTIVE  DATE:  May  11, 198& 
FOR  FURTHER  INFORMATION  CONTACT: 
Vincent  Kane,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
377-5414. 

SUPPLEMENTARY  information: 

ThaPatitioo 

On  April  15, 1988,  we  received  a 
petition  in  proper  form  filed  by  Triplex 
Inter  Control  (USA).  Inc.,  on  behalf  of 
the  U.S.  industry  producing 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor.  In  compliance  with  the  filing 
requirements  of  section  355.26  of  the 
Commerce  Regulations  (19  CFR  355.28), 
the  petition  alleges  that  manufacturers, 
producers,  or  exporters  in  Malaysia  of 
thermostatically  controlled  appUance 
plugs  and  internal  probe  thermostats 
therefor  receive  bounties  or  grants 
within  the  meaning  of  section  303  of  the 
Tariff  Act  of  1030,  as  amended  ("tiie 
Act"). 

Malaysia  is  not  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act  and  the 
merchandise  being  investigated  is 
dutiable.  Therefore,  sections  303(a)(1) 
and  (b)  of  the  Act  apply  to  this 
investigation.  Accordingly,  petitioner  is 
not  required  to  allege  that  and  the  U.S. 
International  Trade  Commission  is  not 
required  to  determine  whether,  imports 
of  the  subject  merchandise  materially 
injure,  or  threaten  material  injury  to,  a 
U.S.  industry. 

Initiation  of  Investigation 

Under  section  702(c)  of  the  Act  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  the  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  a  countervailing  dufy 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on 
thermostatically  controlled  appUance 
plugs  and  internal  probe  thermostats 
therefor  from  Malaysia  and  have  found 
that  it  meets  the  requirements  of  section 
702(b)  of  the  Act.  Therefore,  we  are 


initiating  a  countervailing  dufy 
investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
in  Malaysia  of  thermostatically 
controlled  appUance  plugs  and  internal 
probe  thermostats  therefor,  as  described 
in  the  "Scope  of  Investigation"  section 
of  this  notice,  receive  benefits  which 
constitute  bounties  or  grapts  within  the 
meaning  of  the  Act.  If  our  investigation 
proceeds  normally,  we  wiU  make  our 
preliminary  determination  on  or  before 
July  9, 1988. 

Scope  of  Invastigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  The  U.S. 
Congress  is  considering  legislation  to 
convert  the  United  States  to  this 
Harmonized  System  (HS).  In  view  of 
this,  we  wiU  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  item 
numbers  and  the  appropriate  HS  item 
numbers  with  our  product  descriptions 
on  a  test  basis,  pending  Congressional 
approval.  As  with  the  TSUSA,  the  HS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(s)  as  weU  as  the  TSUSA  item 
number(s)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  HS  schedule  is  available  for 
consultation  at  the  Central  Records 
Unit,  Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
Additionally,  aU  Customs  offices  have 
reference  copies,  and  petitioners  may 
contact  the  Import  SpeciaUst  at  their 
local  Customs  office  to  consult  the 
schedule. 

The  products  covered  by  this 
investigation  are  thermostatically 
controlled  appliance  plugs  and  internal 
probe  thermostats  therefor.  For  purposes 
of  this  investigation,  the  term 
thermostatically  controUed  appUance 
plug  refers  to  any  device  designed  to 
connect  an  electrical  outiet  (typically  a 
common  wall  receptacle)  with  a  small 
cooking  appliance  of  2,000  watts  or  less 
(typically  a  griddle,  deep  fryer,  fry  pan, 
multicooker,  and/ or  wok)  and  regulate 
the  flow  of  electricify,  and  thus  the 
temperatiue,  therein;  consisting  of  (1)  a 
probe  thermostat  encased  in  a  single 
housing  set  with  a  temperature  control 
knob  (typically  a  dial  calibrated  with 
various  temperature  settings),  and  (2)  a 
cord  set. 

The  term  internal  probe  thermostat 
refers  to  any  device  designed  to 
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automatically  regulai&the  flow  of 
electricity,  anct  thus-  the  tempaature.  in 
a  small  heating^  apparaius  of  2,000  wsitts 
or  less  (typically  small  cooking 
appliances);  CGnfflsting.af  a  stadniess 
steel  tube  (which  connectatatfae* 
heating  apparatus!  and  other 
components  used  for  thennoatatic 
control.  The  products  are  currently 
provided  for  ufuler  TSUSA  item 
numbers-  711.7320  suxd  711.7840  aid  are 
currendj;  clasaafiobla  under  EiS-itam^ 
numbers  9032.10.00,  9032.20.ai.. 
9032.89.60.  9032.90.60  and  9033.00.0K 

Allegation  of  Bounties  or  Grants       ' 

The  petition  lists  certain  practices)  by 
the  Government  of  Malaysia  whicls 
allegedfy  con&r  bounties  or  grants  ola 
manufacturers,  producers,  or  exporters 
in  M^faysia  of  thsrmostatioally 
controlled  applicance  plu^  and  internal 
probe  tfaermastat&  therefor.  We  are. 
initiating  an  inoestigation  of  the 
following  alleged  programs: 

•  Export  Tax  Incentive 
— Abatement  oflluiable  Income  Based 

on  tiift  Ibtia  of  BagsEt  Sales.  tO;  total 

Sales 
— Abatement  ofRvePracent  of  the  . 

Value  oflnriigyneuff  Materiala  UiMd  in 

Exports 
— Allowance  of  Taxable  Income  of  Five 

Percent  for  Trading.Companies 

Exporting  ICffelaysianHnade  Products  ■ 
— Dbubfc  Deduction  for  Export  eiredif 

Insurance  Paymexts 
— OoaUr  Deduction  for  Export 

nt}notion.&pense8 

•  Pioiia«sataius:UndRths 
Investment  &iKentiye»  Act*  of  1968. 

•  Pnneer  Statue  Under  thr  Promotion 
of  Investments  Act  of  ran.  j 

Although  not  iifiecificaUy  ailbgedb;  Ifie 
petitioBer,  we  ai«  also  investigating 
whether  the:  Malajusiaa  induct; 
producing  thermostatically  contzolliBd 
appliance  plugff  and  internal  probe 
thermo^^s  therefar  cecBvea. 
countexvaiiablte  benefits  under  die 
fbUotnxig:  progcansi.  whicL  we  hsve 
found  to  be  aitfaes  aounteniailahle  ornot 
used  in  pcevion*  MaUqwan 
invest  igstiana: 

•  Ej^put  Credit  R^nsndns^ 

•  ExpartTax-Iiicentnres. 
— AUowatnee:  of  a  Petcoitageri^  HA 

TaxaUe  Income  Based  on  the  P.OiB. 
Valiie  ofExpert  Sales  Under  Section 
29  of  the  Investment  lhcentives.Aict  of 
1906^  as  Amended 
— Income  Tax  Deduction,  for  a>  I 

Percentage  of  the  Value- of  Buildings 
UsedaaWaashouses  to  Store  Goods 
for  Export 

•  Export  Insurance  Program. 

•  Medium-  and  Long-term 
Government  Financing. 


•  Other  Tax  Incentives. 

— Investment  Tax  Allowance  Under  the 
Promotion  of  Investment  Act  of  1966 

— Accri«ralsd  Depreciation.  Allowance 
of  40)  Percent  of  Qtialifying 
Expenditures  Under  the  Income  Tax 
Actof  lOflT,  as  Amended  in  1W9 

7— Reinvestment  Allowance  of  25 Percent 
for  Capital  Expenditures  an  9  PactOry. 
Plant,  or  Mtadxinarji  Under  Scetion 
laSA.  of  die' Ihcoms  Tst  Ad*  of  1917, 
as  Amended  mlTSK^ 

»  SeductiaKintlivSIaatafStABrliaid 
for  New  Qninstry  and  A^culture: 

•'  Prefwentiai  ffinnncing  ftnr 
Bumiputxas. 

We  are  nofe  initiating  an  investigation  of 
the  ffailawwng:  pwigi'auie  alleged  by  tile 
petitioner 

•  ExpoEt  Tax  Incentives. 

— Abatement  of  Ttixable  Income  of  Five 
Percent  of  the  Value  of  Malaysian- 
made  ftiputs  Incorporated' intli) 


— ^butluunPa£'SaB(aKfeIhiuune'B6sed 
on  a  Percentbgrof  tbp^ialiie^ddM  of 
Bcported  Rndnctv 

TReaepco^ams  were  dblbruiined  not 
to  9xiat  in  Final /fffianatjve 
CountervaHingDUtyDetermination: 
Carbon  Stbel  Win  Rod  from  Malaysia 
(5S  Fffisaw  Aprif  22.  \9effi [Wire  Rod 
ID- 

••  Loaovftom  t&e  IMkiaysian  DtidtisDrial 
Deveftjymenf  Pinain»  Cbrperation 
(MIDF]^  firandng-fixnn  die  HODF  wav 
determined  to  be  not  oDuntervailable  in 
WireRodlT. 

This  natice  is  published  pursuant  to  section 
702tc)(2)  of  d»e  Act. 

Joseph  A.  Spetrini.. 

Acting  AaatstaatSecrettuyforlnquTt 

Adminiabntioiu 

May  5. 198B. 

FR  Doc.  aB>-ta53Z: Filed Si-ia-88:  M6.aB^ 


[C-589>«UT 

InMlattonat  CtanMevaUing!  Mity 
Investigation:  Thermostatlolly 
Controlled  Appliance  Plug»  and 
Internal  Probe  Thermostats  Therefor 
FromTahwan 

AGEMeYrlmpoet  Adkninistiatian;. 
International  Trade  Administration. 
AcnoKMotiae. 


R  On  the  tanis  a£^  a  petlliuir 
filed  ia. proper  foim  witlstiieU.& 
Department  of  Canunaoe>,.  we  are 
initiating  a  countervailingrduty 
investi^tion  t»  d^ermine  whetlier 
manufbcturars^  pvadosBs;.  or  eMporters 
in  Taiwan  of  themrostatically  controlled 
appliance  plugs  and  internal  probe 


thermostats  therefor,  as  described  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  receive  benefits  which  constitute 
subsidies  widiin  the  meaning  of  the 
countervailing  duty  law.  We  are 
notifying!  tlsr  U.S.  Intranational  Trade 
Commission.  (TTG]  so  diatitmay 
determine  whether  importaaf  the' 
sufajecf  mwrchandiee  nmterially  injure  or 
threaten  material  injury  to  a  U.S. 
industry.  If  this  investigation  proceeds 
normally,  the  ITC  will  make  its 
prelinrinary  detrandnadon  on  or  before 
Maji  30;  mft  ffidtardstrnmnadon  is 
alfinnattvs;  we  will  malie  a  prdiminray 
d^BmrinadoHi  air  or  beibre  Jnly  9,  I9B6. 

EPPErnvrDKTcrlMby  n,  tsbr 

FOR  puimim  mwin—iioi*  c  awTAC  t. 
Vincent  Kane;  linport  AdministEation. 
International.  Trade  Administration,  U.S. 
Department  of  Commerce,.  14th  Street 
and  Consrthition  Avenue,.  NW.. 
Washin^Qg..  DC  2023Q;  telsi^iane:  (20£) 
377-5414^ 

The  Petition 

On  April  15, 1988,  we  received  a 
petition:  in  proper  form  filed  by  Triplex 
Inter  GonttoF  (VISA);  Ihc,  on  behalf  of 
the  U.S.  industEjr  prudbsing 
thenuostutiiudfy'  controlled'  appliance 
plugs-  and  internal''  probr  thermast&is 
therefor.  Ih'  cuuipDuiite'with'  tile  filing 
requirements  of  awLtiun  35ff.28of  the 
CoHnggrce'  IfcgulMduus  pre  CWt  363^26), 
the  petition afleges  tfiatmannfacturers, 
producers,  or  expertfers  in  Taiwan  of 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  receive-  subndies  within  the 
meaning  of  section  701  off tlut  Tariff  Act 
of  1930,  as  amended  ("the  Act"],  and 
that  these  imports  materially  injure,  or 
threaten,  material  injtiry  to;,  a  U.S. 
industry. 

Since  Taiwan:is<a  "countt;  under  the 
agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  Title  VII  of  the 
Act  applies  to  this  investigation  and  the 
nC  is  required  to  determine  whether 
imports  of  the  subject  merchandise  from 
Taiwan  materially  injpre..  or  threaten 
material  oijnry  ta  a  DIS:  indnstrjL 

Initiation  of  InvestigatiaB 

Under  section  702(c)  of  the  Act,  we 
must  detennine,  within  20-day8  after  a 
petition  is  filed;  whether  tile  petition 
sets  forth  the  allegations  necessary  for 
the  initiation  of  a  countervailing  duty 
investigation,  and  whether  it  contains 
information  reasonably  available  to  the 
petitions  suppnitini  the  allegations.  We 
have  examined  the  p^itibm  on 
thermostatically  coBtroUed  appliance 
plugs  and  internal  probe  tfaennostats 


therefor  from  Taiwan  and  ba«e  found 
that  it  meets  the  requirements  of  section 
Toap))  of  the  Act.  Therefore,  we  are 
initiating  a  coontervailing  dnty 
investisation  to  determine  wfae&er 
maimfactarers,  prodncets,  ore^qKnters 
in  Taiwan  of  Aeimostatically  controlled 
appliance  plugs  and  internal  probe 
thermostats  therefor,  as  described  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  receive  benefits  which  constitute 
subsidies  wdthia  the  meeaing  of  the  Act. 
If  our  investigation  prooeeds  normally, 
we  will  make  our  preUminaty 
determiQation  on  or  before  July  9, 1988. 

Settle  ef  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  bwed  on 
the  international  harmonized  system  of 
Customs  nomenclature.  The  U.S. 
Congress  is  considering  l«y<y]<ition  to 
convert  the  United  States  to  this 
Harmonized  System  (HS).  In  view  of 
this,  we  will  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  item 
numbers  and  tfie  appropriate  HS  item 
numbers  with  our  product  descriptions 
on  a  test  basis,  pending  Congressional 
approval.  As  with  the  TSUSA,  the  HS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

We  are  requestLqg  petitioners  to 
include  the  appropriate  HS  item 
numbers)  as  well  as  the  TSUSA  item 
numbet(s)  in  all  new  petitions  filed  with 
the  Department  A  reference  copy  of  the 
proposed  HS  is  available  for 
consultation  at  the  Central  Records 
Unit,  Room  B-099,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.,  Washington.  DC  20230. 
Additionally,  all  Customs  offices  have 
reference  copies  and  petitioners  may 
contact  the  Import  Specialist  at  their 
local  Customs  office  to  consult  the 
schedule. 

The  products  covered  by  this 
fovestigation  are  fljermostatically 
controlled  appliance  plugs  and  internal 
probe  thermostats  therefor.  For  purposes 
of  this  investigation,  the  term 
thermostatically  controlled  appliance 
plug  refers  to  any  device  designed  to 
connect  an  electrical  outiet  [typically  a 
common  waH  receptacle)  wi£  a  small 
cooking  appliance  of  2.000  watts  or  less 
(ty^cally  a  griddle,  deep  fryer,  fry  pan. 
multicooker,  and/or  wok)  and  regulate 
the  flow  of  electricity,  and  thus  the 
temperatiue.  therein;  consisting  of  (1)  a 
probe  thennostat  encased  in  a  single 
housing  set  with  a  temperature  control 
knob  (typically  a  dial  calibrated  with 
various  temperature  settings),  and  (2)  a 
cord  set 
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The  term  internal  prc^  thermostat 
refers  to  any  device  iengxtA  to 
automatically  regulate  the  flow  of 
electricity,  aad  thus  the  temperature,  in 
a  small  Iwating  apparatus  of  2.000  watts 
or  less  (typically  smaU  oeokiag 
appliances):  oonsitfiiig  of  a  stainless 
steel  tube  (which  connects  to  the 
heating  apparatus)  and  otiier 
components  used  for  thcnnostatie 
control.  The  products  are  currently 
provided  far  under  TSUSA  iton 
numbers  711.7820  and  711.7840  and  are 
currentiy  classifiable  under  HS  item 
numbers  g(Ktf!,10ffl,  M32 ,20,00. 
9032.60.60. 9032iKLflO  and  0033Xn.0a 

Allegetkm  of  Subsidies 

The  petition  lists  certain  practices  by 
the  authorities  in  Taiwan  which 
allegedly  confer  subsidies  on 
manufacturers,  producers,  or  exporters 
in  Taiwan  of  tiiermostatically  controlled 
appliance  phigs  and  internal  prob»e 
thermostats  therefw.  We  are  initiating 
an  investigation  of  the  following  alleged 
programs: 

•  Preferential  Export  Financing. 

•  Export  Loss  Reserves. 

•  Accelerated  Depreciation  and  Tax 
Holidays. 

•  Preferential  Income  Tax  Rate 
Ceiling  of  25  percent  for  Big  Trading 
Companies. 

•  Duty  Exemptions  and  Deferrals  on 
Imported  Equipment  Although  not 
specifically  alleged  by  the  petitioner,  we 
are  also  investigating  whe&er  the 
Taiwanese  industry  producing 
thermostatically  controlled  a^iliance 
plugs  and  fotemal  probe  tiiennostats 
therefor  receives  countervailable 
benefits  under  the  following  programs, 
which  we  have  found  to  be  either 
countervailable  or  not  used  in  previous 
Taiwanese  investigatioas: 

•  Preferential  Income  Tax  Rate 
Ceiling  of  22  Percent 

•  Overrebate  of  Duty  Drawback  on 
ImpcHled  Materials.  Physically 
Incorporated  in  Export  Merdiandise. 

•  Rebate  of  Import  Duties  and 
Indkect  Taxes  on  Imported  Materials 
Not  Physically  Incorporated  in  Export 
Merchandise. 

We  are  not  initiating  an  investigation 
of  the  following  programs  alleged  by  the 
petitioner 

•  Business  Tax  Exonptions  and 
Stamp  Redactions  for  Export  Sales  (Tax 
Exemptions  for  Export  Sales). 

•  Tax  Credit  for  Investment  in 
ProdoctioB  Equipment  These  programs 
were  determined  to  be  not 
countervailable  in  Final  Negative 
Countervailing  Duty  Determination:  Oil 
Country  Tidmlar  Goods  from  Taiwan 
(SI  FR  19583,  May  3a  1988). 


•  Preferential  LxHig-Term  Loans.  This 
program  was  determined  to  be  not 
countervailable  in  Final  Affirmative 
Countenrailiag  Duty  Determination: 
Certain  StainJeat  Steel  Cooking  Wan 
from  Taiwan  (51  FR  42891.  November  26, 
1986). 

NotiflcatioBeriTC 

Section  ?02(d)  of  the  Act  requires  us 
to  notify  tha  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  Uus  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nospropiietary 
information.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  conflnns  in  writing  that  it 
will  not  disclose  such  information,  either 
pubUcly  or  under  administrative 
protective  order,  without  written 
consent  of  tiie  Acthig  Assistant 
Secretary  for  InqxMl  Adndnistration. 

Preliminary  Detannination  by  ITC 

The  ITC  will  determine  by  May  3a 
1988,  whether  there  is  a  reasonable 
indication  that  imports  of 
thermostatically  controlled  appliance 
plugs  and  internal  probe  thermostats 
therefor  fixHn  Taiwan  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry.  If  its  determination  is  negative, 
this  investigation  will  terminate; 
otherwise,  this  investigation  will 
proceed  according  to  ^e  statutory  and 
regulatory  procedures. 

This  notice  is  published  pursucmt  to 
section  702(c)(2)  of  Uie  Act. 

Joteph  A  Spetrini. 

Acting  Assistant  Secretary  for  Import 

Administration. 

May  5, 198a 

[FR  Doc  88-10533  Filed  S-ia-88: 8:45  am] 
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Export  Trade  Certificate  of  Review 

AOENCv:  International  Trade 
Administration.  Commerce. 
action:  Notice  of  Initiation  of  Process  to 
Revoke  Export  Trade  Certificate  of 
Review  No.  86-00006. 

summary:  The  Department  of 
Commerce  had  issued  an  export  trade 
certificate  of  review  to  Abreu  de  la 
Mota  &  Associates  International  Inc. 
(ADLM).  Because  the  certificate  holder 
has  failed  to  file  an  annual  report  as 
required  by  law.  the  Department  is 
inttiating  proceedings  to  revoke  the 
certificate.  This  notice  summarizes  the 
notification  letter  sent  to  ADLM. 
FOff  nmniEii  imwwhatiow  coNTAcr 
John  E.  Stmer.  Director,  Ot&ce  of  Export 
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Trading  Company  Affairs.  International 
Trade  Administration.  202/377-5131. 
This  is  not  a  toll-free  number. 

SUPPl£MOITAIIV  INFOflMATION:  Title  ID 

of  the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (15  U.S.C.  4011-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  export  trade  certificates  of  review. 
The  regulations  implementing  Title  III 
("the  Regulations")  are  found  at  15  CFR 
Part  325.  Pursuant  to  this  authority,  a 
certificate  of  review  was  issued  on 
November  17, 1966  to  AOLM 
(application  No.  86-00006). 

A  certificate  holder  is  required  by  law 
(section  308  of  the  Act.  15  U.S.C  4018)  to 
submit  to  the  Department  of  Commerce 
annual  reports  that  update  financial  and 
other  information  relating  to  business 
activities  covered  by  its  certificate.  The 
annual  report  is  due  within  45  days  after 
the  anniversary  date  of  the  issuance  of 
the  certificate  of  review  (§  325.14  (a)  and 
(b)  of  the  Regulations).  Failure  to  submit 
a  complete  annual  report  may  be  the 
basis  for  revocation  (§  325.10(a)  and 
325.14(c)  of  the  Regulations). 

On  November  6. 1987.  the  Department 
of  Commerce  sent  to  ADLM  a  letter 
containing  annal  report  questions  with  a 
reminder  that  its  annual  report  was  due 
on  January  1. 1988.  Additional  reminders 
were  sent  on  January  15  and  on  January 
26. 1988.  The  Department  has  received 
no  written  response  to  any  of  these 
letters. 

On  May  4. 1988.  and  in  accordance 
with  i  325.10(c)(2)  of  the  Regulations,  a 
letter  was  sent  by  certified  mail  to  notify 
ADIAf  that  the  Department  was 
formally  initiating  the  process  to  revoke 
its  certificate.  The  letter  stated  that  this 
action  is  being  taken  for  the  certificate 
holder's  failure  to  file  an  annual  report 

In  accordance  with  §  325.10(c)(2)  of 
the  Regualtions,  each  certificate  holder 
has  thirty  days  from  the  day  after  its 
receipt  of  the  notification  letter  in  which 
to  respond.  The  certificate  holder  is 
deemed  to  have  received  this  letter  as  of 
the  date  on  which  this  notice  is 
published  in  the  Federal  Register.  For 
good  cause  shown,  the  Department  of 
Commerce  can.  at  its  discretion,  grant  a 
thirty-day  extension  for  a  response. 

If  the  certificate  holder  decides  to 
respond,  it  must  specifically  address  the 
Department's  statement  in  the 
notification  letter  that  it  has  failed  to  file 
an  annual  report.  It  should  state  in  detail 
why  the  facts,  conduct,  or  circumstances 
described  in  the  notification  letter  are 
not  true,  or  if  they  are,  why  they  do  not 
warrant  revoking  the  certificate.  If  the 
certificate  holder  does  not  respond 
within  the  specified  period,  it  will  be 
considered  an  admission  of  the       i 


statements  contained  in  the  notification 
letter  (§  325.10(c)(2)  of  the  Regulations). 

If  the  answer  demonstrates  that 
material  facts  are  in  dispute,  the 
Department  of  Commerce  and  the 
Department  of  Justice  shall,  upon 
request  meet  informally  with  the 
certificate  holder.  Either  Department 
may  require  the  certificate  holder  to 
provide  the  documents  or  information 
that  are  necessary  to  support  its 
contentions  (§  325.10(c)(3)  of  the 
Regulations). 

tlie  Department  shall  publish  a  notice 
in  the  Federal  Register  of  a  revocation 
or  modification  or  a  decision  not  to 
revoke  or  modify  (S  325.10(c)(4)  of  the 
Regualtions).  If  there  is  a  determination 
to  revoke  a  certificate,  any  person 
aggrieved  by  such  final  decision  may 
appeal  to  an  appropriate  U.S.  district 
court  within  30  days  fixim  the  date  on 
which  the  Department's  final 
determination  is  published  in  the 
Federal  Register  ({  325.10(c)(4)  and 
325.11  of  the  Regualtions). 

Date:  May  1. 1988. 
lotus  E.  Stiner. 

Director,  Office  of  Export  Trading  Company 
Affairs. 
[FR  Doc.  88-10472  Filed  5-10-88: 8:45  am] 
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Foreign  Availability  Aaaeaamant; 
Nd:YAQ  Surgicai  I 


agency:  Bureau  of  Export 
Administration.  Commerce. 

action:  Notice  of  finding  of  foreign 
availability  assessment 

auMMARV:  The  Office  of  Foreign 
Availability  (OFA)  of  the  Bureau  of 
Export  Administration  is  required  by 
sections  5  (f)  and  (h)  of  the  Export 
Administration  Act  of  1979,  as  amended, 
to  initiate  and  review  claims  of  foreign 
availability  on  items  controlled  for 
national  security  purposes. 

The  OFA  completed  an  assessment  on 
NdiYAG  surgical  lasers  controlled  under 
paragraph  (b)  of  ECCN 1522A  on  the 
Commodity  Control  List  (Supplement 
No.  1  to  15  CFR  399.1).  The  equipment 
diet  is  controlled  by  ECCN  1522A 
includes  equipment  containing  Nd:YAG 
lasers  having  an  output  wavelength  of 
1.06  micrometers  and  a  continuous  wave 
multimode  output  power  exceeding  50 
watts.  Based  on  this  assessment  and 
following  consultation  with  the 
Department  of  Defense  and  other 
appropriate  agencies,  the  Department  of 
Commerce  has  found  foreign  availability 
for  this  commodity  rated  at  a  continuous 


wave  multimode  output  power  not 
exceeding  175  watts. 

PON  RNITHER  INrORMATION  CONTACT: 
Robert  M.  Lemer,  Office  of  Foreign 
Availability,  Department  of  Commerce, 
Washington.  DC  20230.  Telephone:  (202) 
377-5953. 

SUPPLEMCNTAIIY  INFONMATION: 

Background 

The  Office  of  Foreign  Availability 
(OFA)  has  completed  an  assessment 
pursuant  to  Part  391  of  the  Export 
Administration  Regulations  (15  CFR  Part 
391),  on  the  foreign  availability  of 
Nd:YAG  sui^gical lasers  and  has 
recommended  a  finding  of  foreign 
availability  as  defined  by  law.  Based  on 
this  assessment  the  Under  Secretary  for 
Export  Administration  has  determined 
that  there  exists  foreign  availability  of 
such  equipment  within  the  meaning  of 
section  5(f)  of  the  Export  Administration 
Act  of  1979,  as  amended.  Based  on  this 
determination.  Export  Administration  is 
publishing  regulations  elsewhere  in 
today's  Federal  Register  that  amend  the 
national  security  export  controls  on 
these  Nd:YAG  surgical  lasers  so  that 
individual  vaUdated  licenses  to 
destinations  other  than  controlled 
countries  will  no  longer  be  required  for 
Nd:YAG  surgical  lasers  with  a  rated 
continuous  wave  multimode  output  not 
exceeding  175  watts.  The  Bureau  of 
Export  Administration  also  wiD  begin 
the  process  whereby  the  United  States 
Government  will  work  with  COCOM 
member  governments  to  reach 
agreement  on  an  orderly  change  in  the 
multilateral  controls  placed  on  such 
Nd:YAG  surgical  lasers  when  exported 
to  controlled  countries. 

If  the  Office  of  Foreign  Availability 
receives  substantive  new  evidence 
affecting  this  foreign  availability 
determination,  the  assessment  will  be 
reevaluated.  Inquiries  concerning  the 
scope  of  this  assessment  may  be 
directed  to  the  Office  of  Foreign 
Availability  at  the  above  address. 

Dated:  May  6. 1988. 
Irwin  M.  PIkus. 

Director,  Office  of  Foreign  A  vailability. 
[FR  Doc.  88-10473  Filed  5-10-88: 8:45  am] 
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National  Ocaanic  and  Atmoapharic 
Adminiatration 

Pacific  Rahary  Managamant  Council; 
PubHc  Maating 

AOCNCV:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 


The  Pacific  Fishery  Management 
.  Council's  Limited  Entry  Committee  will 
convene  a  public  meeting  in  conjunction 
with  the  Technical  Advisory  Group, 
'  May  16, 1988, 10  a.m..  at  die  Council's 
office  (address  below),  to  work  on  the 
final  details  of  the  limited  entry 
framework  proposals,  review  a  draft  of 
the  final  report  and  discuss  methods  for 
disseminating  the  proposals  to  the 
public.  The  public  meeting  will  adjourn 
May  18  at  3:30  p.m. 

For  further  information  contact  Mr. 
■  Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council, 
Meti-o  Center,  Suite  420, 2000  SW.  First 
Avenue.  Portland,  OR  97201;  telephone: 
(503)  221-6352. 

Date:  May  6,  igsa 

Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 

Management,  National  Mprine  Fisheries 

Service. 

[FR  Doc.  88-10414Filed  5-10-88;  8:45  am] 
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.  New  England  Fiahary  Managamant 
Council;  Public  Maating 

agency:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 
The  New  England  Fishery 
Management  Council  will  convene  a 
public  meeting  at  the  Kings  Grant  Inn. 
Danvers.  MA,  on  May  18. 1988.  at  10 
.a.m.,  adjourn  at  approximately  11:30 
a.m.,  prior  to  an  informational  hearing 
(discussed  below),  reconvene  May  19  at 
9  a.m.,  and  adjourn  upon  completion  of 
agenda  items. 

The  Council  will  discuss  reports  of  the 
Groundfish  and  Scallop  Committees 
(relative  to  gear);  updates  on 
environmental  affairs,  surf  clams  and 
ocean  quahogs,  large  pelagics,  the  fluke 
and  bluefish  fishery  management  plans, 
and  the  Uniform  Standards.  There  will 
also  be  a  report  by  the  ad  hoc  committee 
ion  the  United  States/Canada  Free  Trade 
Agreement,  and  a  review  of  other 
fishery  management  and  administrative 
matters.  On  May  19  at  1  p.m.,  the 
Council  will  convene  an  informational 
hearing  on  an  import  certification 
program  proposed  for  groundfish. 

For  further  information,  contact 
•Douglas  G.  Marshall,  Executive  Director, 
New  England  Fishery  Management 
Council,  Suntaug  Office  Park,  5 
Broadway,  (Route  One),  Saugus,  MA 
01906;  telephone:  (617)  231-0422. 


Date:  May  6. 1988. 

Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

[FR  Doc  88-10415  Filed  5-1&.88;  8:45  am] 
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Waatam  Pacific  Fiattary  Management 
Council;  Public  Maating 

The  Western  Pacific  Fishery 
Management  Council's  Crustacean  Plan 
Monitoring  Team  will  convene  a  public 
meeting,  May  12, 1988,  at  1:30  p.m..  at 
the  Council's  Office  (address  below),  to 
discuss  the  fishery  management  plan 
(FMP)  for  crustaceans  in  the  Western 
Pacific  region.  The  Team  will:  (1) 
Review  the  annual  report  of  the  Western 
Pacific  lobster  fishery  for  1987;  (2) 
review  the  year-to-date  catch,  effort 
and  activity  data  for  the  Northwestern 
Hawaiian  Islands  lobster  fleet;  (3) 
discuss  fi-ameworking  the  FMP,  with 
particular  reference  to  ijianagement 
options  for  emergency  situations  such  as 
recruitment  failure;  (4)  discuss  local  fleet 
activity  in  the  fishery  for  deepwater 
shrimp,  and  (5)  discuss  data  and 
research  needs,  as  well  as  other  Team 
business. 

For  further  information  contact  Kitty 
Simonds',  Executive  Director,  Western 
Pacific  Fishery  Management  Council, 
1164  Bishop  Stieet  Room  1405. 
Honolulu,  HI  96813;  telephone:  (808)  523- 
1368. 

Date:  May  8, 198a 

Richard  H.  Schaefer. 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  88-10418  Filed  5-10-88;  8:45  am] 
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National  Technical  information 
Service 

intent  To  Grant  Co-Excluaive  Patent 
Ucenae;  Dow  Coming  Corp. 

The  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  to  Dow 
Coming  Corporation,  having  a  place  of 
business  in  Midland,  Michigan,  an 
exclusive  right  in  the  United  States  to 
manufacture,  use,  and  sell  products 
embodied  in  the  invention  entitled 
"Synthetic  Pheromone  and  Its  Use  in 
Monitoring  and  Controlling  the 
Sweetpotato  Weevil,"  U.S.  Patent 
Application  Serial  Number  879,696.  The 
patent  rights  in  this  invention  have  been 
assigned  to  the  United  States  of 


America,  as  represented  by  the 
Secretary  of  Agriculture. 

The  proposed  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  proposed  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  estabUshes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  to  Douglas  J. 
Campion,  Office  of  Federal  Patent 
Licensing,  NTIS,  Box  1423,  Springfield. 
VA  22151. 

DougIar|.  Campiaii. 

Office  of  Federal  Patent  Licensing,  National 
Technical  Information  Service,  U.S 
Department  of  Commerce. 
[FR  Doc.  88-10438  Filed  5-10-88;  8:45  am] 
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Intent  To  Grant  Exduaiva  Patent 
Ucenae 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  Magainin 
Sciences  Inc.,  having  a  place  of  business 
in  New  York.  NY,  an  exclusive  license  in 
the  United  States  and  certain  foreign 
countries  to  practice  the  invention 
entitled.  "New  Anti  Inflammatory 
Agents",  U.S.  Patent  Application  No.  7- 
122,379.  The  patent  rights  in  tiiis 
invention  will  be  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  fiY)m  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  pubUc  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Papan 
Devnani,  Office  of  Federal  Patent 
Licensing,  NTIS,  Box  1423,  Springfield, 
VA  22151. 

Douglas ).  Campion, 

Associate  Director,  Office  of  Federal  Patent 
Licensing,  National  Technical  Information 
Service.  U.S.  Department  of  Commerce. 
[FR  Doc.  88-10398  Filed  5-10-88;  8:45  am] 
WtUNOCOOE  3S10-04-M 
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Intent  To  Grant  Exchntve  Patent 
license;  Molecular  Vaccines  Inc. 

The  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  to  Molecular 
Vaccines  Inc.  having  a  place  of  business 
in  New  York,  N.Y.,  an  exclusive  license 
in  the  United  States  and  certain  foreign 
countries  to  practice  the  invention 
entitled  "Method  to  Predict  Antigenic 
Sites  Recognized  by  T-Lymphocytes 
Such  as  for  Design  of  Vaccines".  U.S. 
Patent  Application  No.  7-005,885.  The 
patent  rights  in  this  invention  will  be 
assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Commerce.  I 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  IXS.C.  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Papan 
Devnaiii.  Office  of  Federal  Patent 
Licensing.  NHS.  Box  1423,  Springfield. 
VA  22151.  I 

Associate  Director,  Office  of  Federal  Patent 
Licensing.  National  Technical  Information 
Service,  US.  Department  of  Commerce. 

[FR  Doc  80-10439  Filed  5-10-88: 8:45  am] 

MUMS  COM  MIS  SI  M 


Intent  To  Grant  Exdusive  Patent 
License;  Warner-Lambert  Co. 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  Warner- 
Lambert  Company  of  Morris-Plains,  NJ 
07950.  an  exclusive  right  in  the  United 
States  to  practice  the  invention 
embodied  in  U.S.  Patent  Application 
S.N.  6-865.055  (U.S.  Patent  4,694,007, 
"Use  of  Trimetrexate  as  an  Antiparasitic 
Agent").  The  patent  rights  in  this 
invention  have  be  assigned  to  the 
United  States  of  America,  as 
represented  by  the  Secretary  of 
Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  wiA 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  intended  Ucense 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice.  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  Hcense  would  not 
serve  the  public  interest 


Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Papan 
Devneni,  Office  of  Federal  Patent 
Licensing.  NTIS,  Box  1423,  Springfield, 
VA  22151. 
Douglas ).  Campion, 

Associate  Director,  Office  of  Federal  Patent 
Licensing.  National  TechnicaJ  Information 
Service,  U.S.  Department  of  Commerce. 
[FR  Doc.  88-10440  Filed  5-10-88:  8:45  am] 

BILLING  COOC  3610-M-M 


Exclusive  Patent  Uoonae 

The  National  Technical  Infonnation 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  to  Xoma 
Corporation  having  a  place  of  business 
in  Berkeley,  CA.  an  exclusive  license  in 
the  United  States  and  certain  foreign 
countries  to  practice  the  invention 
entitled  "Immunofoxins".  U.S.  Patent 
Application  No.  7-105.172.  The  patent 
rights  in  this  invention  will  be  assigned 
to  the  United  States  of  America,  as 
represented  by  the  Secretary  of 
Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  200 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice.  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Papan 
Devnani,  Office  of  Federal  Patent 
Licensing,  NTIS,  Box  1423,  Springfield. 
VA  22151. 
Douglas ).  Campion, 

Associate  Director,  Office  of  Federal  Patent 
Licensing,  National  Technical  Information 
Service,  U.S.  Department  of  Commerce. 
[FR  Doc.  88-10397  Filed  5-10-88:  8:45  am] 

BILUNQ  CODE  3S10-04-tt 


COMMriTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Cotton,  Man^lade  FIlMr  and 
Silk  Btond  TextMe  Products  Produced 
or  Manufactured  In  tlie  RepubNc  of 
Koroa 

May  6, 1988. 

AOeNCV:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  May  12. 1988. 

AUTHORmr:  Execntive  Order  11651  of 
March  3, 1972.  as  amended;  section  204 
of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1864). 

FOR  FURTHER  INFORMATION  CONTACT! 

Kimbang  Pham,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
Inilletin  boards  of  each  Customs  port  or 
call  (202)  566-8041.  For  infonnation  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION:  In 

conformity  with  the  Interim  Category 
System,  the  1988  limits  for  Categories 
345  and  645/646  in  Group  II  and 
Category  846  in  Group  IV  are  being 
adjusted  under  the  current  bilateral 
agreement. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.'numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  dated  December  11, 1987). 
Also  see  53  FR  161  published  in  the 
Federal  Register  on  January  5, 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
(mly  in  the  implementation  of  certain  of 
its  provisions. 
Ferenc  Motnar, 

Acting  Chairmaa,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  far  Um  taplamantafiaa  of  Textile 
Agreamentf 

May  8. 198& 

Commissioner  of  Customs. 
Department  of  the  Treasury, 
Washington.  DC  20229 

Dear  Mr.  Commissioner:  This  directive 
amends.  Init  does  not  cancel  the  directive  of 
December  30, 1987,  concerning  imports  into 
the  United  States  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  the  Republic  of 
Korea  and  exported  during  the  twelve-month 
period  which  began  on  )anuary  1, 1988  and 
extends  through  December  31. 1988. 

Effective  on  May  IZ  1988,  the  directive  of 
DecemlMr  30. 1987  is  amended  to  include 
adjustmenis  to  the  previously  established 
restraint  limits  for  cotton,  man-made  fil>er  . 
and  silk  biend  textile  products  in  the 
following  categories,  as  provided  under  the 


terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Korea: 
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Category 

Adjusted 

12Hnonth 

limit' 

(dozen) 

Sut>leye<  wWtin  Group  II: 
345 

69.053 
3,382.457 

8.S3.847 

645/646 „. 

Group  IV: 
846 _ 

>  The  Nmits  have  not  twan  adiuXed  to  account  for 

any  imports  exported  after  DacemtMr  31, 1987. 

.     The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  5 

.  U.S.C.  553(a)(1). 

Sincerely, 
Ferenc  Molnar. 
Acting  Chairman,  Committee  for  the 

;  Implementation  of  Textile  Agreements. 
[FR  Doc.  88-10475  Filed  5-10-88;  8:45  am] 

•  WUJNO  CODE  SSIO-OB-M 


Adjuatment  of  Import  Umita  for 
Certain  Cotton,  Wool.  ManHllade  Hber 
and  Ottier  Vegetable  Fiber  Textile 
Producta  Produced  or  Manufactured  in 
ttie  Republic  of  Korea 

May  8, 1988. 

AOENCV:  Committee  for  Implementation 
of  Textile  Agreements  (CITA). 
ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 


EFFECm^E  date:  May  12. 198a 
AUTHORmr:  Executive  Order  11651  of 
March  3. 1972.  as  amended;  section  204 
of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854). 
FOR  FURTHER  INFORMATION  CONTACT. 
Kimbang  Pham,  International  trade 
•Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202  566-§041,  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION:  The 
current  limits  for  Categories  342,  433/ 
•434,  636,  641,  642  and  647/648  in  Group 
II;  and  Category  845  in  Group  IV  are 
being  reduced  for  carryforward  applied 
during  the  previous  agreement  period. 

In  conformity  with  the  Interim 
Category  System,  the  current  limits  for 
Categories  442. 447,  446. 642.  and  647/ 
648  in  Group  II  are  being  adjusted  imder 
the  current  bilateral  agreement.  In 


addition,  the  1988  limits  for  Categories 
333/334.  335.  640-0. 640-OY  (a  sublevel 
of  Category  640-0)  and  641  erroneously 
included  adjustments  based  on 
migration  to  the  new  category  system 
and  the  limits  are  now  being  readjusted. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745.  dated  December  11, 1987). 
Also  see  53  FR  161  published  in  the 
Federal  Register  on  January  5, 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Feranc  Molnar, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  For  the  Implementation  of  Textile 
Agreements 

May  6, 1988. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
December  30, 1987,  concerning  imports  Into 
the  United  States  of  certain  cotton,  wool, 
man-made  Tiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactiu^d  in  the  Republic  of 
Korea  and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1988  and 
extends  through  December  31, 1988. 

Effective  on  May  12, 1988,  the  directive  of 
December  30, 1987  is  amended  to  include 
adjustments  to  the  previously  estabUshed 
restraint  limits  for  cotton,  wool,  man-made 
fiber  and  other  vegetable  fiber  textile 
products  in  the  following  categories,  under 
the  terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Korea: 


Category 

Adjusted  12-month  Nmll  > 

Sut>levels  within 

Group  II: 

333/334 

72,976  dozen. 

335 

74  516  dozen 

342 

74  967  dozen 

433/434 

16  940  dozen  of  wtiich  r>ot 

more  than  12,933  dozen 

shail  t>e  in  Category  433 

tnd  not  more  than  6,633 

dozen  shall  be  In  Category 

434. 

442 

45,202  dozen. 

447...: 

83,451  dozen. 

448 

31,803  dozen. 

636 

221 ,866  dozen. 

640-0  « 

*  2.561 ,715  dozen  of  ivhich 

not  more  than  2,160.750 

dozen  shall  be  in  Category 

640-OY. 

Category 

AdiustMl  12-monlh  Vmit  > 

641 

967  342  dozen 

642 „ 

647/648 „ 

Group  IV: 
845 „ 

80,642  dozen. 
1,164,660  dozea 

2,266.535  dozea 

>  The  bnitt  have  not  tMen  adjusted  to  account  for 
any  Imports  exported  after  December  31,  1967. 

*ln  Category  640-0,  only  TSUSA  nombars 
361.3142.  381.3144.  381.3152.  381.3154,  381.3333. 
381.9305,  381.9400,  381.9547,  381.9549,  381.9550, 
381.9844.  384.2306,  384.2313  and  384.9127. 

»ln  Category  640-OY.  only  TSUSA  numbers 
381.3142,  381.3152.  381.9547,  381.9550  and 
384.2306. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  5 
U.S.C.  S53(a)(l}. 

Sincerely. 
Ferenc  Molnar, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  88-10476  Filed  5-10-88:  8:45  am] 

BHXINQ  CODE  SSIO-OH-M 


DEPARTMENT  OF  EDUCATION 
[CFDA  Na  M.029H] 

Notico  Reopening  ttie  Cloaing  Date  for 
Tranamittal  of  Applicationa  for  New 
State  Grant  Awarda  Under  ttw  Training 
Peraonel  for  ttie  Education  of  ttie 
Handicapped  Program  for  Fiacai  Year 
1988 

Purpose:  To  increase  the  quantity  and 
improve  the  quality  of  personnel  to 
educate  handicapped  children  and 
youth. 

Applications  for  State  grants  may  be 
submitted  by  State  educational  agencies 
(SEAs).  SEAs  that  have  applied  for 
either  a  new  or  a  continuation  grant  for 
fiscal  year  1988  are  not  eligible  to  apply 
for  an  additional  State  grant  under  this 
notice. 

A  notice  inviting  applications  for  this 
program  was  published  on  September  1. 
1987  at  52  FR  32960.  This  notice  is  being 
pubhshed  because  several  SEAs  were 
not  aware  of  their  eligibility  to  apply  for 
a  program  grant  tmder  the  original 
annoimcement. 

Deadline  for  Transmittal  of 
Applications:  July  6, 1988, 

Applications  Available:  May  16. 1988. 

Estimated  Range  of  Awards:  $50,000 
to  $85,000. 

Estimated  Average  Size  of  Awards: 
$75,000. 

Estimated  Number  ofAwa.-ds:  9. 

Average  Project  Period:  36  months. 

Applicable  Regulations:  (a)  The 
Training  Personnel  for  the  Education  of 
the  Handicapped  Program,  34  CFR  Part 
319,  52  FR  25830  et  seq.;  and  (b)  tiie 
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Education  Departnient  General 
Administration  Regulations,  34  CFR 
Parts  74,  75.  77,  and  78. 

FOR  APPUCATIONS  OR  INFORMATION 
CONTACT  Norman  D.  Howe.  U.S.      1 
Department  of  Education,  Office  of  | 
Special  Education  Programs,  Division  of 
Personnel  Preparation,  400  Maryland 
Avemie,  SW.,  (Swritier  Building.  Room 
3094-M/S  2313).  Washington,  DC  2020Z 
Telephone  (202)  732-1068. 

Pragnn  Aathority:  20  U.S.C.  1432. 
Dated:  May  6, 1988. 
Madeleine  Will, 

Assistant  Secretary.  Office  of  Special 
Education  and RehabUitative  Services. 
[FR  Doc  88-lOSSO  Filed  S-IO-K;  8:4&  am] 

atUJNO  COOC  4000-01-11 


DEPARTMENT  OF  ENERGY  I 

Voluntary  Agreement  and  Plan  of 
Adion  To  hnptement  the  rntematfonal 
Energy  Program;  Meefing  : 

In  accordance  with  section 
252(c)(l)(A)(i)  of  the  Energy  Policy  and 
Conservation  Act  (42  U.S.C. 
6272(c)(l)(A)(i)),  the  following  meeting 
notice  is  provided. 

A  meeting  of  Sabcommittee  A  of  the 
Industry  Advisory  Board  (lAB)  to  the 
International  Energy  Agency  (lEA)  will 
be  heW  on  May  19. 1988,  at  the  Centre 
des  Conderences,  19  Avenue  Kleber, 
75116,  Paris,  France,  beginning  at  9:30 
ajB.  This  meeting  is  being  held  in  order 
to  petnit  representatives  of  some  of  the 
members  of  Subcommittee  A  to 
participate  in  a  meeting  of  a  joint 
government/ industry  technical  subgroup 
which  has  been  established  by  the  lEA 
for  the  preparation  of  the  sixth  lEA 
Allocation  Systems  Test  (AST-6).  The 
agenda  for  the  meeting  is  under  the 
control  of  the  lEA  Secretariat  h  is 
expected  that  the  following  agenda  will 
be  followed: 

1.  Adoption  of  the  agenda. 

2.  Finaiization  of  the  draft  AST-6  Test 
Guide. 

3.  ISAG  staffing. 

4.  Briefing  sessions. 

5.  Demonstration  of  the  voluntary 
offer  computer  system.  i 

6.  Other  issues.  ' 
As  provided  in  section  252(c)(ll(AMii) 

of  the  Energy  Policy  and  Conservatiop 
Act  this  meeting  is  open  only  to 
representatives  ot  members  of 
Subcommittee  A  of  the  lAB,  their 
counsel,  representatives  of  members  of 
the  lEA's  Standing  Croup  on  Elmergency 
Questions  (SEQ).  representatives  df  the 
Departments  of  Energy,  )ustice.  State. 
the  Federal  Trade  Commission,  and  the 
General  Accounting  Office. 


representatives  of  Committees  of  the 
Congress,  representatives  of  the  lEA. 
representatives  of  the  Commission  of 
the  European  Communities,  and  invitees 
of  the  lAE  die  SEQ.  or  the  lEA. 

Issued  in  Washington,  DC.  May  5. 1988. 
Eric  |.  Fyjl, 

Acting  General  Counsel. 

Cleary,  GottSeb,  SOeen  k  Hamittaa 
May  3, 19ML 
By  Hand 

Secretary  of  Energy. 
U.S.  Department  of  Energy.  1000 
Independence  A  vetme.  S.  W.. 
Washington.  D.C  20685 

Dear  Sir.  You  will  find  encloaed  a  notice  of 
a  meeting  of  Subcoouoittee  A  of  the  Indmtry 
Advisory  Board  to  tiie  IxtternatioDal  Energy 
Agency  (lEA).  to  be  held  in  Paris,  France,  on 
May  19, 1988.  Thi«  notice  r»  being  given  in 
erder  to  permit  representatives  of  members  of 
Subcommittee  A  to  participate  at  a  meeting 
of  a  joint  government/industry  Technical 
Sub-Group  that  has  been  established  by  the 
lEA  for  the  preparation  of  the  sixth  lEA 
Allocation  Systems  Test. 

This  notice  is  being  provided  to  you,  in 
accordance  with  Section  5(C)(2)  of  the 
Voluntary  Agreement  and  Plan  of  Action  to 
Implement  the  International  Energy  Program, 
on  behalf  of  the  following  companies: 

Amerada  Hess  Corporation 
Caltex  Petroleum  Corporatioa 
Chevron  Corporation 
Conoco  Inc. 
Exxon  Corporation 
Mobil  Oil  Corporation 
Phillips  Petroleum  Company . 
Texaco  Inc. 

Each  of  these  comyaaics  i*  a  partidpaat  is 
the  aforesaid  Voluntary  Agreement  and  Plan 
of  Action. 

Sincerely. 
Eugene  M.  Goott 

EadavBTv 

cc  Ms.  Monrka  Baumamis,  Commission  of 
the  Euro^an  Coramonrties;  Samnd  M. 
Bradky,  Ea«|..  V&  Oeyirtiiieut  of  Energy;  Mr. 
Wayne  H.  Ferris,  U.S.  General  Accoonting    . 
Office  Frank  bpson.  Esq.,  Federal  Trade 
Commission,  Ms.  Saundra  Wright,  U.S 
Department  of  Energy:  Angela  Hughes,  Esq., 
U.S.  Department  of  Justice:  Richard  F.  Scott 
Esq..  Intematiooal  Energy  Agency;  Ms.  Aim 
Hollick,  U.S.  Department  of  State;  Mr.  George 
W.  Staples,  Mobil  Oil  Corporation;  Mr.  Roger 
C.  McGee,  Chevron  Corporation. 

May  3, 1988. 

Notice  of  MMting  of  SabconuaiUM  A  of  the 
indastry  Advisory  Boaid 

A  meeting  of  Subcommittee  A  of  the 
Industry  Advisory  Board  (lAB)  to  the 
Internatioaal  Eaergy  Agency  (lEA)  will  be 
held  on  May  19, 1988,  at  the  Centre  des 
Conferences  bitemationales,  19,  avemie 
Kleber,  75118  Parts,  beginning  at  9:30  a.m. 
This  meeting  is  being  held  in  order  to  permit 
representatives  of  some  of  the  members  of 
Subcommittee  A  to  participate  in  a  meeting 
of  a  joint  goverament/industry  Technical 
Sub-Group  which  has  been  established  by  the 


lEA  for  (he  preparation  of  the  sixth  lEA 
Allocation  System  Test.  The  expected 
participants  at  the  meeting  are 
representatives  of  (he  governments  of  some 
lEA  participating  countries,  representatives 
of  the  lEA  Secretariat,  and  representatives  of 
the  following  members  of  Subcommi(tee  A: 
British  Petroleum  p.l.c;  Chevron  Corporation; 

Japan  Petroleum  Development  Association; 

Mobil  Oil  Corporation;  Shell  International 

Petroleum  Company  Limited 

Representatives  of  other  members  of 
Sabcommittee  A  may  also  participate. 
Representatives  of  the  Directorate-General 
for  Competition  of  the  Commissioa  of  the 
European  Communities  may  attend  the 
meeting  as  observers.  The  meeting  will  be 
open  to  ail  members  of  Subcommittee  A  and 
to  repre9«itati«e*  of  the  Secretary  of  Energy, 
the  Attorney  General,  and  the  Federal  Trade 
Commission  severally,  to  any  United  States 
Government  employee  designated  by  the 
Secretary  of  Energy,  and  to  representatives  of 
Commidees  of  the  Congress. 

The  Agenda  for  the  meeting  is  under  (he 
controt  of  the  lEA  Secretariat  H  is  expected 
that  the  following  agenda  will  tte  followed: 

Agenda 

1.  Adoption  of  the  Agenda 

2.  Finaiization  of  the  Draft  AST-6  Test  Guide 

3.  ISAG  Sta&ing 

4.  Briefing  Sessions 

5.  Demonstration  of  the  Vohmtaiy  Offer 
Computer  System 

6.  Other  Issues 

(FR  Doc.  88-10490  Filed  5-10-88;  8:45  am) 
BILLING  COOC  64S0-01-M 


Energy  Informatton  Admintotration 

Form  EIA-714,  "Annual  Electric  Power 
System  Report"  Survey 

AGENCY:  Kiergy  Information 
Administration.  DOE. 
ACTION:  Solicitation  of  comments 
concerning  the  Department  of  Energy 
electric  power  snrvey  Form  EIA-714, 
"Aniraal  Electric  Power  System  Report" 

summary:  The  Energy  bifonnatton 
Administration  (ElA)  erf  the  Department 
of  Energy  (DOE)  sobcits  comments 
concerning  proposed  revisions  to  the 
electric  pxjwer  survey  Form  EIA-714  and 
3-year  clearance  of  die  revised  form. 
This  data  coUection  effort  js  poindy 
sponsored  by  the  EIA  and  the  Federal 
Energy  Regulatory  Commission 
(Commission). 

DATE:  Written  conunents  most  be 
submitted  witbin  30  days  of  the 
publication  of  this  notice. 
ADDRESS:  Send  written  comments  to: 
Mr.  Jorge  Lona-Camara  (EI-541),  Energy 
Information  Administration,  Department 
of  Energy.  Mail  Stop:  2G-09a  1000 
Independence  Avenue.  SW., 
Washington.  DC  2(»65,  Tel^hone  (202) 
586-6553, 


FOR  nMTMER  INPORMATKM  CONTACT: 

Requests  far  additional  infonnatioB  or 
copies  of  the  ferm  and  instructions 
should  be  directed  to  Mr.  Jorge  Luna- 
Camara  at  the  address  listed  above. 
SUPPLEMENTARY  INFORMATION: 
L  Background 

II.  Current  Actions 

III.  Request  ha  Comments 

I.  Background 

To  fulfill  its  responsibilities  under  the 
Federal  Energy  Administration  Act  of 
1974  (Pub.  L.  93-275)  and  the 
Department  c^f  Energy  Organization  Act 
{Pub.  L  95-91),  the  EIA  is  obliged  to 
published,  and  otherwise  make 
available  to  the  puUic,  high-quality 
statistical  data  that  as  accurately  as 
possible,  reflect  national  and  regional 
electric  power  supply  and  demand 
activity.  To  meet  this  responsibility,  as 
well  as  internal  DOE  requirements  that 
are  dependent  on  accurate  data,  the  EIA 
conducts  statistical  surveys  that 
encompass  every  major  electric  power 
supply  and  demand  activity  in  the 
United  States.  The  Form  EIA-714 
collects  information  on  system  net 
generation,  energy  requirements,  peak 
load,  energy  transfers,  summer  and 
winter  peak  load  and  energy  forecasts, 
high  voltage  line  data,  and  transmission 
maps. 

The  EIA  sponsors  3  percent  of  this 
data  collection  effort  which  is 
sponsored  97  percent  by  the  Federal 
Energy  Regidatory  Commission.  The  EIA 
uses  the  data  to  provide  the  DOE  and 
others  with  timely  electric  system  data 
to  facilitate  analyses  of  electric  power 
system  reliability  and  adequacy;  to 
prepare  status  reports  on  the  electric 
utility  industry;  to  monitor  electric  utility 
forecasts  of  loads  and  plans  for 
expansion;  and  to  obtain  a 
comprehensive  picture  of  energy 
generation  transfers  and  load 
distribution.  The  information  collected 
for  the  Commission  is  mandated  by  the 
Federal  Power  Act,  which  requires  the 
Commission  to  analyze  power  system 
operation  in  the  course  of  its  regelatory 
functions  which  include  general  electric 
power  and  other  licensing  provisions; 
interconnection  and  coordination  of 
facilities;  disposition  on  property,  etc. 
(merger  provisions);  rate  and  charges; 
furnishing  of  adequate  service;  and 
intercoimection  and  wheeling. 

n.  Current  Actions 

In  keeping  with  its  mandated 
responsibilities,  the  EIA  proposes  diat 
the  Office  of  Management  and  Budget 
clear  for  3  years  the  electric  power  data 
collection  Form  EIA-714.  The  EIA  and 
the  Commission  are  proposing  the 
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following  changes  for  the  Form  EIA-714: 
(1)  Replace  the  reporting  of  the  net 
capability  connected  to  load,  net 
capability  not  connected  to  load,  and 
integrated  net  demand  on  prime  mover 
by  plant  at  the  time  of  the  system  peak 
wifli  integrated  net  demand  on  each 
plant  at  the  hour  of  the  system  peak;  (2) 
report  line  load  or  load  flow  simulations 
reasonably  representing  system 
conditions  for  the  summer  and  winter 
peak  load  periods  only,  eliminating  the 
reporting  of  an  off-peak  period;  (3) 
increase  the  threshold  for  the  voltage 
levels  that  det«7nine  which 
transmission  lines  must  be  reported;  and 
(4)  permit  substitution  of  existing 
general  maps  and  single-line  schematic 
diagrams  used  by  the  respondent 
instead  of  requiring  new  system  maps 
and  diagrams.  Additional  minor  clumges 
to  the  form  have  been  made  and 
instructions  have  been  clarified  to  assist 
the  respondent  in  completing  the  form. 

ni.  Reqnest  for  Conunents 

ftx»ipective  respondents  and  other 
interested  parties  should  comment  on 
the  proposed  form  within  30  days  of  the 
publication  of  this  notice.  The  following 
guidelines  are  provided  to  assist  in  the 
preparation  of  responses. 

As  a  potential  respondent: 

A.  Are  the  instructions  and  definitions 
clear  and  sufficient?  H  not,  what 
instructions  re()uire  clarification? 

B.  Can  the  data  be  submitted  using  the 
definitions  indnded  in  the  instructions? 

C.  Can  data  be  submitted  in 
accordance  with  the  response  time 
specified  in  ttie  instructions? 

D.  How  many  hours,  including  time 
for  preparation  and  administrative 
review,  will  you  require  to  complete  and 
submit  the  form? 

E.  Wliat  is  the  estimated  cost  of 
completing  thJs  form,  including  the 
direct  and  indirect  costs  associated  with 
the  data  collection?  Direct  cost  should 
include  ell  costs,  snch  as  administrative 
costs,  directly  attributable  to  providing 
this  information. 

F.  How  can  the  form  be  improved? 

G.  Do  you  know  of  other  Federal, 
State,  or  local  agencies  that  collect 
similar  data?  If  you  do,  specify  the 
agency,  the  data  elements,  and  the 
means  of  collection. 

As  a  potential  user 

A.  Can  you  use  data  at  the  levels  of 
detail  indicated  on  the  form? 

B.  For  what  purposes  would  you  use 
the  tlata?  Be  specific. 

C.  How  could  the  form  be  improved  to 
better  meet  your  specific  needs? 

D.  Are  there  ahemafe  sources  of  data 
and  do  you  use  them?  What  are  their 
deficiencies  and/or  strengths? 


The  EIA  is  also  interested  in  receiving 
comments  from  persons  regarding  their 
views  on  the  need  for  the  collection  of 
the  information  i:ontained  in  this  survey. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  requests  iar  OMB 
approval  of  this  survey;  they  also  will 
become  a  matter  of  public  record. 

Statutory  Authority 

Sections  5  (a)  and  (b).  13  (s)  and  (b). 
and  52  of  Pub.  L.  93-275,  Federal  Energy 
Administration  Act  of  1974  as  amended 
(15  U.S.C.  764  (a)  and  (b),  772  (a)  and  (b). 
and  790a). 

Issued  in  Washington,  DC,  May  S.  1988. 
Yvonne  M.  Bishop, 

Director,  Statistical  Standards.  Energy 

Information  Administration. 

(FR  Doc.  88-10489  Filed  5-10-88: 8:45  am] 

aiLLING  COOE  MCfr^t-M 


Changes  to  DOE  Energy  Information 
Reporting  and  Record-Keeping 

Requirements 

AGENCY:  Energy  Information 
Administration. 

RCnON:  Notioe  of  changes  to  the 
inventoiy  of  energy  information 
reporting  and  record-keeping 
requirements. 


r:  The  Energy  Information 
Administration  (HA)  of  the  Department 
of  Energy  (DOE)  hereby  gives  notice  to 
respoodents  and  otiwr  interested  parties 
of  changes  to  the  inventory  of  current 
information  collections  as  defined  in  the 
Paperwork  Reductioa  Act  of  1980  (Pub. 
L.  96-511).  for  which  EIA  is  responsible 
DOE  management  and  procurement 
assistance  collections,  which  are  the 
responsibility  of  the  Office  of 
Management  and  Administration,  are 
not  included  in  these  notices. 

During  the  second  quarter  of  fiscal 
year  W88  (January  1, 1988  through 
March  31, 1988),  changes  were  made  to 
the  October  1, 1967  inventory  of  DOE 
information  collections,  which  was 
published  in  the  Federal  Register,  52  FR 
43787  (November  IB.  1987).  Changes 
during  the  first  quarter  of  the  fiscal  year 
were  pubhshed  on  February  10, 1988.  53 
FT139W. 

The  second  quarter  (Jianges  are  listed 
below,  aixl  include  new  information 
collections  approved  by  the  Office  of 
Management  and  Budget  (OMB), 
collections  extended,  reinstated, 
discontinued  or  alknved  to  expire,  and 
changes  to  continuing  information 
collections.  For  each  new  requirement 
requirement  extension,  or  requirement 
reinstatement  the  current  DOE  control 
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or  fonn  number,  the  title,  the  0MB 
control  number,  and  the  0MB  approval 
expiration  date  are  listed  by  the  DOE 
sponsoring  office.  For  the  list  of 
discontinued  requirements,  the 
discontinued  date  is  shown  instead  of 
the  expiration  date.  If  applicable,  the 
appropriate  Code  of  Federal  Regulations 
citation  is  also  Hsted.  For  revised 
information  collections,  a  brief  summary 
of  the  type  of  revision  is  noted. 
Information  collections  not  utilizing 
structured  forms  are  designated  by  an 


asterisk  (*)  placed  to  the  right  of  the 
control  or  form  number. 

FOR  FURTHER  INFORMATION  CONTACT. 

Etta  Harris,  EI-73,  Energy  Information 
Administration,  Mail  Stop  lH-023, 
Forrestal  Building.  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585. 
(202)  586-2165. 

Information  on  the  availability  of 
single,  blank  information  copies  of  those 
collections  utilizing  structured  forms 
may  be  obtained  by  contacting  the 


National  Energy  Information  Center.  EI- 
231,  Forrestal  Building.  U.S.  Department 
of  Energy,  Washington,  DC,  20585.  (202) 
586-8800. 

SUtutory  Audiority:  Sec.  5(a),  5(b),  13(b], 
and  52,  Pub.  L  83-275,  Federal  Energy 
Administration  Act  of  1974.  (15  U.S.C.  764(a). 
764(b),  and  790a). 

Issued  in  Washington,  DC  May  5, 198a 

Yvonne  M.  Bishop, 

Director,  Statistical  Standards,  Energy 
Information  Administration. 


Reinstated  DOE  Energy  Information  Couections 


1X3EN0. 


Title 


OMB 
control  No. 


Expiration 
date 


CFRcitalion 


CHef|y  liifonnetton  Admlnletietlofi 


DOE  Energy  Information  Coi.lections  Discontinued  or  Allowed  To  Expire 


DOENa 


OMB 
control  No. 


Discontin- 
ued date 


CFR  citation 


New  doe  Energy  Information  Collections  Approved  by  OMB 


Energy  Inlowlkw  AdiwinlatrHlon 


DOE  No. 

Trtte 

OMB 

control  No. 

Fxpiration 
date 

CFRcitalion 

F#<tersl  En^TQy  R*9**'^^**nf  CommlMlOfl 

FEHC-543* 

Gas  Pipelirw  Rales:  Purchased  Gas  Adjustment  Track- 
ing. 

19020152 

01/31/91 

eM-97. 


Boier  Order  Report.. 


19050167 


03/31/88 


Federal  Energy  RefuMory  Cemmlaaion 


EIA-IS* MontMy   Alternate   Fuel/lncrementil  Prtce   Monttoring 

Report. 
EIA-ri4(1) Anmjal  Electric  Poorer  System  Report. 


19020142 
19020140 


01/31/88 
03/31/88 


'Does  not  utilize  a  structured  lorm. 


DOE  Energy  Information  Collections  Extended 


DOENa 


Title 


OMB 
control  No. 


Expiration 
dale 


CFRcitalion 


Economic  Regulatory  Administration 


ERA-750R" 


Annual  Compilation  of  Proposed  and  Final  List  of  UtHi- 
lies  Covered  by  Public  Utility  Regulatory  Policies  Act 
and  Natioruil  Energy  Conservation  Policy  fvA. 


19030070 


04/30/91 


10  CFR  463. 


ciwf9y  HHiMiiwnon  Aonwnmriion 


EIA-1. 


EIA-3 

EIA-4 

EIA-5 

EIA-.6 

EIA-7A 

EIA-7A(Supp). 
EIA-20 


EIA-191.. 
EIA-254.. 
EIA-400.. 
ElA-627.. 
EIA-8S1 .. 
EIA-858.. 


Weekly   Coal    Monitoring    Report— General    ktdustries 

(Standby  Form) 
Quarterly    Coal    Consumption    Report— Manufacturing 


Weekly  Coal  Monitoring  Report— Coke  Plants  (Standtiy 

Form) 

Coke  Plant  Report— Quarterly 

Coal  Distritxjtion  Report 

Coal  Production  Report 

Coal  Production  Report  (Supplement) 

Weekly  Coal  Monrtoring  Report— Coal-Buming  Electric 

Utilities  (Standby  Fomi) 

Underground  Natural  Gas  Storage  Report 

Semiannual  Report  on  Status  of  Reactor  Construction 

Survey  of  Surplus  Natural  Gas  Supplies 

Annual  Quantity  and  Value  of  Natural  Geu  Report 

Domestic  Uranium  Mining  Production  Report 

Uranium  Industry  /Annual  Survey 


19050167 

19050167 

19050167 

19050167 
19050167 
19050167 
19050167 
19050167 

19050175 
19050160 
19050175 
19050175 
19050160 
19050160 


03/31/89 

03/31/89 

03/31/89 

03/31/89 
03/31/89 
03/31/89 
03/31/89 
03/31/89 

12/31/90 
06/30/88 
12/31/90 
12/31/90 
06/30/88 
06/30/88 


DOE  numbers  as 
previously  ksted 

Changes 

Fonm 

Revisions 

CE-63A/B 

IMnor   modificalion  'to   reflect 

that  CE  is  form's  sponsor. 

OMB  number  ctianged  from 

1905-0172    to     1901-0292. 

Approved  Itirough  12/31 /S9. 

EIA-176 _„.. 

Minor    modifications    to    fomi 

and  approved   through   12/ 

31/90. 

EIA-857 

Minor  modifications  to  form 
and  approved  through   12/ 

31/90, 

RW-859... 

Minor  modifications  to  fomi 
and   approved   through    12/ 

31/90. 

FERC-1 

Changes  in  regulations 

FEHC-2„     _.     .._ 

Da 

FERC-2A._ 

Do. 

FERC-534* 

Do 

FERO-542*... 

Do. 

RERC.^77*..._ 

Do. 

FERC-582* 

Do. 

FEBC-583*_ 

Do. 

10  CFR  761.8. 


FERC-16AT* 

Interstate  Pipeline  Curtaikitent  (Telephone)  Survey 

19020139 
19020006 
19020058 

19020115 
19020073 
19020055 

19020060 

19020061 
19020062 
19020066 
19020084 
19020075 
19020114 
19020137 
19020149 

11/30/90 
02/28/91 
03/31/91 

10/31/90 
07/31/88 
03/31/91 

07/31/88 

12/31/90 
03/31/91 
03/31/91 
06/30/88 
08/31/88 
06/30/88 
03/31/90 
04/30/88 

By  FERC  Order. 

18  CFR  157.40(b)(4),  250.10. 

18  CFR  4.30.  4.32,  4.33,  4.38,  4.40, 

4.200-.202. 
18  CFR  Part  4. 
18  CFR  4.31-.33,  4.ei-.82. 
18  CFR  2.56(a):  154.91-.110:  157.301; 

2.56a. 
18    CFR    2.79;    157.5-.21.    .100.    .J 

284.107,  .127,  .221. 
18  CFR  156.3-.5. 
18  CFR  153. 
18  CFR  2.78,  281. 
18  CFR  154.270.273. 
18  CFR  292. 
18  CFR  46.3. 

FERC-314A* 

/Application  For  Small  Producer  Exemption 

FERC-500* „. 

FERC-505* 

FERC-512* 

Applteation  for  License  for  Hydropower  Projects  Greater 
ThanSMW 

Application  for  License,  Protects  5  Megawatts  or  less 

Application  for  Preliminafy  Permit  . 

4.41,  4.50,  4.51, 

FERC-532*..-. 

Gas  Producer  Rate:  Filing _. 

250.6-9,  250.14, 

FERC-537* „... 

FERC-538* 

Gas  Pipeline  Certificates:  Open  Access/Non-discrimina- 

tory  Transportation. 
Gas  Pipeline  Certificate:  Initial  Service 

W1-.218;    159.1; 

FERG-539*...„ 

Gas  Pipeline  Certificate:  Import/Export  Related _. 

FERC-541*..„ 

Gas  Pipeline  Certificate:  Curtailment  Plan 

FERC-547* 

Gas  Pipeline  Rates:  Refund  Obligations 

FERC-556* 

Cogeneratkxi  arxJ  Small  Power  Production 

FERC-566* 

Reoort  of  Utilltv's  Twentv  Laroest  Purchasers 

FERC-580* 

Fuel  Purcttase  Practices. . 

FERC-593* 

'Does  net  utilize  ■  stmotunsd  fomn. 

|FR  Doc.  88-10488  Filed  5-l&<88;  8:45  an] 
mlunq  oooe  e4S»-oi-ii 


Fedaral  Energy  Regulatory 
tiomraisslon 

[Docket  tlos.  QF87-4S1-001  et  a!.] 

T.E^  FHw  City  Station  et  al.  UmHed 
Partnerskip;  Ele^ric  Rate,  Small  Power 
Production,  and  Interlocking 
Directorate  FiNnga 

Take  notice  that  the  following  filHngs 
have  been  made  with  the  Commission: 


1.  T.E.S.  Filer  C^  Station  limited 
Partnership 

(Docket  No.  QF87-481-001J 
May  8. 1988. 

On  April  19. 1988,  T.E.S.  Filer  City 
Station  Limited  Partnership  (Applicant), 
of  One  AHen  Center.  Suite  3445. 500 
Dallas  Street  Houston,  Texas  77002 
submitted  for  filing  an  apphcation  for 
recertification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  of  April  19, 1986 
constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Filer  City, 
Michigan.  The  facility  as  originally 
proposed  induded  a  coal-fired  fluidized 
bed  boiler  and  condensing  steam- 
turbine.  The  net  electric  power 
production  capacity  of  the  facility  as 
originally  proposed  was  to  be  SO 
megawatts. 

By  order  issued  on  August  25, 1987, 
the  Commission  granted  certification  of 
the  previous  faciUty  as  a  qualifying 
cogeneration  facility  (40  FERC  \  62,222). 

The  current  recertification  is 
requested  due  to  a  change  in  name  of 
the  applicant  frc«n  the  Tondn  Energy 
System  Filer  City  Station  Limited 
Partnership  to  the  T.E.S.  Filer  City 
Station  Limited  Partnership  and  to  a 
proposed  50%  utility  participation  in  the 
facility.  In  addition  the  configuration  of 
the  facility  has  changed  from  a  single 
fluidized  bed  boiler  to  two  spreader 


stoker  boilers.  The  net  electric  power 
production  capacity  of  the  facility  will 
increase  to  54MW.  Installation  of  the 
facility  will  begin  in  the  summer  of  1988. 
All  other  facilities'  characteristics 
remain  unchanged. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Western  Area  Power  Administration 
V.  Pacific  Gas  &  Electric  Company.  The 
Northern  California  Power  Agency,  and 
the  City  of  Alameda,  Healdsburg,  Ukiah, 
Santa  Clara.  Lodi,  and  Lompoc 

[Docket  No.  EL88-22-000) 

May  6, 1988. 

Take  notice  that  on  April  28, 1988, 
Western  Area  Power  Administration 
(Western)  tendered  for  filing  pursuant  to 
Rules  206  and  207  of  the  Commission's 
Rules  of  Procedure  a  Complaint  against 
Pacific  Gas  &  Electric  Company  (PG&E). 
The  Northern  California  Power  Agency 
(NCPA),  and  the  Cities  of  Alameda, 
Healdsburg,  Ukiah,  Santa  Clara,  Lodi, 
and  Lompoc  (Cities).  Western  petitions 
the  Commission  to  issue  a  declaratory 
order  resolving  a  controversy  over  a  rate 
filed  with  the  Commission.  Western 
states  that  because  of  the  controversy 
over  the  rate.  Western  has  not  received 
payment  for  surplus  energy  sold  to  the 
Cities  and  delivered  to  PG&E  for 
transmission  to  the  Cities  during  the 
months  of  May  through  September  in 
1962. 


'Does  ■x>t  utilize  a  structued  form. 
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Copies  of  this  filing  have  been  served 
upon  all  parties  aff^ected  by  this 
proceeding. 

Comment  date:  June  6, 1968.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  Answers  to  the 
complaint  are  also  due  on  or  before  June 
6,198a 

3.  Kansas  Gty  Power  ft  Light  Company 

[Docket  No.  ER88-379-000] 
May  9. 198a 

Take  notice  that  on  May  2, 1988. 
Kansas  City  Power  &  Light  Company 
(KCPL)  tendered  for  filing  an 
Amendatory  Agreement  No.  1  to     1 
Municipal  Wholesale  Firm  Power  I 
Contract  between  KCPL  and  the  City  of 
Slater,  Missouri  dated  April  12,  ig8& 
KCPL  states  that  the  Amendatory 
Agreement  provides  for  an  extension  of 
the  contract  term,  a  modified  rate  design 
for  firm  power  service,  and  the 
termination  of  a  Transmission  Service 
Agreement. 

KCPL  requests  an  effective  date  of 
June  1, 1988,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Comment  date:  May  23, 1988,  in 
accordance  with  Standard  paragraph  E 
at  the  end  of  this  notice. 

4.  Florida  Power  ft  Light  Company 

[Docket  No.  ER88-377-000] 
May  9, 198a 

Talce  notice  that  on  May  2, 1988. 
Florida  Power  &  Light  Company  (m.) 
tendered  for  filing  eight  (8)  revised 
Exhibits  A  which  provide  for  the     j 
contract  demands  for  Florida  Keys ' 
Electric  Cooperative  Association,  Inc.; 
Fort  Pierce  Utilities  Authority;  City  of 
Homestead;  Utilities  Commission.  City 
of  New  Smyrna  Beach;  City  of  Starke; 
City  of  Vero  Beach;  City  of  Jacksonville 
Beach;  and  City  of  Green  Cove  Springs 
under  Rate  Schedule  PR-3  of  FPL's 
FERC  Electric  Tariff  Second  Revised 
Volume  No.  1.  The  proposed  effective 
date  for  the  contract  demands  for   j 
Florida  Keys  Electric  Cooperative  | 
Association,  Inc.;  Fort  Pierce  Utilities 
Authority;  City  of  Homestead;  Utilities 
Commission,  City  of  New  Smyrna 
Beach;  City  of  Starke;  City  of  Vero 
Beach  is  May  29. 1988.  The  proposed 
effective  date  for  the  contract  demands 
for  the  City  of  Jacksonville  Beach,  and 
the  City  of  Green  Cove  Springs  is  June  1. 
1988. 


Comment  date:  May  23, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  UNITIL  Power  Cocporation 

[Docket  No.  ER88-37S-000] 
May  9, 1988. 

Take  notice  that  on  April  29, 1988. 
UNriiL  Power  Corporation  tendered  for 
filing  pursuant  to  Schedule  II  Section  H 
of  Supplement  No.  1  to  Rate  Schedule 
FERC  Number  1,  the  UNITIL  System 
Agreement,  the  following  material: 

A.  Statement  of  all  sales  and  billing 
transactions  for  the  period  October  1, 

1986  through  December  31, 1987  along 
with  the  actual  costs  incurred  by  Power 
Corp.  by  FERC  account. 

B.  UNITIL  Power  Corp.  rates  billed 
from  October  1, 1986  to  December  31, 

1987  and  supporting  rate  development 
Comment  date:  May  23, 1988.  in 

accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Minnesota  Power  ft  Light  Company 

[Docket  No.  ER88-38(M)00] 
May  9, 1988. 

Take  notice  that  on  May  2, 1988. 
Minnesota  Power  &  Light  Company 
(MP&L)  tendered  for  filing  a  proposed 
Interchange  Service  Agreement  with 
Superior  Water,  Light  &  Power 
Company,  (SWL&P)  and  Supplement  No. 
1  thereto,  both  of  which  are  dated  March 
31, 1988.  MP&L  states  that  this 
agreement  supersedes  the  existing 
interconnection  agreement  between 
MP&L  and  SWL&P.  In  addition,  it 
provides  for  reductions  in  MP&L's  rate 
for  firm  power  service  to  SWL&P,  and 
for  limitations  on  future  increases  in 
such  rate  between  July  1, 1987  and 
December  31, 1999.  MP&L  has  requested 
waiver  of  the  Commission's  regulations 
in  order  to  make  the  Interchange  Service 
Agreement  and  Supplement  No.  1 
thereto  effective  on  July  1, 1987,  the  date 
on  which  the  reduction  in  the  rate  for 
firm  power  service  is  intended  to  be 
implemented. 

Comment  date:  May  23, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Maine  Yankee  Atomic  Power 
Company 

[Docket  No.  ER88-202-002] 
May  9, 198a 

Take  notice  that  on  April  14, 1988. 
Maine  Yankee  Atomic  Power  Company 
(Maine  Yankee)  tendered  for  filing  a 
compliance  filing  pursuant  to  Ordering 
Paragraph  (B]  of  the  Commission's 
March  15, 1988  Order  in  the  above- 
captioned  docket.  The  compliance  filing 
contains  a  revised  rate  schedule  setting 
forth  revised  rates  to  reflect  the 
recovery  of  decommissioning  costs  for 
the  Maine  Yankee  plant  over  the  plant's 
remaining  NRC-licensed  life.  In  its 


January  15. 1988  rate  application,  Maine 
Yankee  proposed  to  collect 
decommissioning  costs  for  the  plant 
over  a  period  shorter  than  the  NRC- 
licensed  life  of  the  plant  and  had  filed  a 
decommissioning  cost  rate  schedule 
reflecting  that  proposal.  In  its  March  15 
Order,  the  Commission  reflected  that 
aspect  of  Maine  Yankee's  filing,  and 
ordered  Maine  Yankee  to  refile  within 
30  days,  revised  rates  "reflecting 
recovery  of  decommissioning  costs  over 
the  nuclear  unit's  remaining  life."  Maine 
Yankee  has  petitioned  the  Commission 
for  rehearing  on  this  issue,  but  has  made 
a  compliance  filing  in  accordance  with 
the  30-day  deadline  stated  in  the 
Commission's  March  15  Order.  "The 
revised  rates  in  the  compliance  filing 
result  in  a  total  annual  collection  for 
decommissioning  costs  of  $0,793,905, 
compared  with  $14,466,467  contained  in 
the  January  15  rate  filing. 

Copies  of  this  filing  were  served  upon 
Maine  Yankee's  jurisdictional  customers 
and  secondary  purchasers  of  its  power, 
as  well  as  the  utility  regulatory 
authorities  in  each  state  having 
jurisdiction  over  such  customers. 

Comment  date:  May  23, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document 

8.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER88-376-000] 
May  9. 1988. 

Take  notice  that  on  May  2, 1988. 
Public  Service  Company  of  New  Mexico 
(PNM)  tendered  for  filing  an  Amended 
and  Restated  Contract  for  Electric 
Service  between  PNM  and  Texas-New 
Mexico  Power  company  (TNP)  and  two 
related  contract  amendments. 
Amendment  No.  1  to  Service  Schedule  G 
and  a  new  Service  Schedule  J  to  the 
PNM-TMP  Interconnection  Agreement. 
The  Amended  and  Restated  Contract  for 
Electric  Service  implements  on  a  ^ 
permanent  basis  the  provisions  of 
Amendment  No.  6  to  the  PNM-TNP 
Contract  for  Electric  Service  and  the 
Principles  for  Modification  to  said 
Contract  for  Electric  Service,  which 
were  accepted  for  filing  by  the 
Commission  in  Docket  No.  ER88-269- 
000,  effective  January  1, 1988.  The 
Amended  and  Restated  Contract  for 
Electric  Service  allows  TNP  to  reduce 
the  amount  of  power  for  which  TNP 
must  pay  and  provides  for  a  reduction  in 
the  energy  rate  charged  for  energy  taken 
during  off-peak  periods.  Under 
Amendment  No.  1  to  Service  Schedule 
G,  PNM  will  return  to  TNP  a  portion  of   ^ 
the  firm  transmission  capacity  provided 
by  TNP  to  PNM  in  certain  of  TNFs 
transmission  facilities.  Service  Schedule 


J  sets  forth  terms  and  conditions  for 
economy  energy  transactions  between 
PNM  and  TNP  at  prices  which  reflect 
current  market  conditions  or  the  seller's 
fully  embedded  cost  of  generation. 

PNM  bias  requested  that  the  notice 
requirements  of  18  CFR  35.3  be  waived 
as  provided  for  fai  S  35.11,  and  that  the 
Commission  accept  for  filing  the 
Amended  and  Restated  Contract  for 
Electric  Service,  Amendment  No.  1  to 
Service  Schedule  G,  and  the  new 
Service  Schedule  J,  with  an  effective 
date  of  May  1,1988. 

Copies  of  the  Amended  and  Restated 
Contract  for  Electric  Service, 
Amendment  No.  1  to  Service  Schedule 
G,  and  Service  Schedule  J  have  been 
served  upon  TNP  and  the  New  Mexico 
Public  Service  Commission. 

Comment  date:  May  23, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document 

9.  Louisville  Gas  and  Electric  Company 

[Docket  No.  ER88-324-000] 
May  9, 1988. 

Take  notice  that  on  May  3, 1988, 
Louisville  Gas  and  Electric  Company 
(Louisville)  tendered  for  filing  an 
amended  filing  of  the  Interconnection 
Agreement  between  Louisville  and 
Wabash  Valley  Power  Association,  Inc. 
(Wabash  Valley)  dated  February  3. 198a 

The  purpose  of  this  filing  is  to  provide 
the  parties  with  a  coordinated, 
interconnected  operation  that  provides 
for  the  sale,  purchase  and  interchange  of 
electric  power.  , 

Copies  of  the  filing  were  served  on 
Wabash  Valley  and  the  Public  Service 
Commission  of  Kentucky. 

The  Interconnection  Agreement 
provides  for  service  schedules  that  are 
designated: 

I.  Service  Schedule  A— Emergency 

Energy 

II.  Service  Schedule  B— Interchange 

Energy 

III.  Service  Schedule  C— Seasonal  Power 

IV.  Service  Schedule  D— Short  Term 

Power 

V.  Service  Schedule  E— Limited  Term 

Power 

VI.  Service  Schedule  F— Diversity  Power 
Comment  Date:  May  23, 1988,  in 

accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Florida  Power  ft  Light  Company 

(Docket  No.  ER88-378-000] 
May  9, 1988. 

Take  notice  that  on  May  2, 1988, 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  revised  Cost  Support 
Schedules  C  F  and  G  (together  with  cost 
Support  Schedule  F  Supplements)  that 
(1)  Support  the  revised  daily  capacity 


charge  for  sales  under  Service  Schedule 
B  (Short-Term  Firm  Interchange  Service) 
of  FPL's  Contracts  for  Interchange 
Service  with  Florida  Municipal  Power 
Agency,  Florida  Power  Corporation,  Fort 
Pierce  Utilities  Authority,  City  of 
Gainesville,  City  of  Homestead, 
Jacksonville  Electric  Authority,  City  of 
Key  West  Kissimmee  Utility  Authority, 
City  of  Lakeland.  UtiUties  Commission. 
City  of  New  Smyrna  Beach,  Oriando 
Utilities  Commission.  City  of  St.  Cloud, 
Sebring  Utilities  Commission,  Seminole 
Electric  Cooperative,  Inc.,  Ci^  of  Starice, 
Tampa  Electric  Company,  and  City  of 
Vero  Beach;  and  (2)  support  the  revised 
Capacity  Reservation  Charges  for  sales 
under  FPL's  Agreements  to  provide 
Short  Term  Power  and  Enei:gy  with 
Utilities  Commission.  City  of  New 
Smyrna  Beach  and  City  of  Key  West 
and  revised  Cost  Support  Schedules  C- 
S,  F-S,  and  G-S  (together  vtrith  Cost 
Support  Schedule  F-S  Supplements)  that 
support  the  revised  daily  capacity 
charge  for  sales  under  Service  Schedule 
B-S  (Short  Term  Firm  Interchange 
Service)  of  FPL's  Supplementary 
Agreement  Number  One  to  the  Contract 
for  Interchange  Service  with  Seminole 
Electric  Cooperative,  Inc.  FPL  states  that 
the  revised  capacity  charges  have  been 
calculated  in  accordance  with  the 
provisions  of  Schedule  B  and  Service 
Schedule  B-S  and  FPL's  Agreements  to 
provide  Short  Term  Power  and  Energy 
and  represent  an  updating  of  the 
currently  effective  capacity  charges  to 
reflect  more  current  costs. 

FPL  requests  an  effective  date  of  May 
1, 1988,  and  therefore  requests  waiver  of 
the  Commission's  notice  requirements. 

According  to  FPL,  a  copy  of  this  filing 
was  served  upon  all  of  the  above  named 
parties  and  the  Florida  Public  Service 
Commission. 

Comment  date:  May  23, 198a  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
tak^n.  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

L(HS  D.  CasheU, 

Acting  Secretary. 

[FR  Doc.  88-10539  Filed  5-10-88;  8:45  am] 

BILUNO  CODE  (nr-oi-M 

[Docket  Nos.  CPS8-366-000  et  sL] 

Sabine  Pipeline  Co.  el  aL;  Natural  Gas 
Certificate  Filings 

May  5. 1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Sabine  Pipe  Line  Company 

[Docket  No.  CP88-36e-000) 
May  5. 1988. 

Take  notice  that  on  April  27, 196a 
Sabine  Pipe  Line  Company  (Sabine), 
P.O.  Box  60252,  New  Orieans,  Louisiana 
70160,  filed  in  Docket  No.  CP88-366-000 
a  request  pursuant  to  §  157.205  of  the 
Commission's  Regiilations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas 
for  Amax  Oil  &  Gas,  Inc.  (Amax),  under 
Sabine's  blanket  certificate  issueid  in 
Docket  No.  CP86-522-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Specifically,  Sabine  requests  authority 
to  transport  up  to  3,000  Mcf  of  natural 
gas  on  a  peak  day  for  Amax  pursuant  to 
a  transportation  agreement  dated  March 
1, 1988  (Agreement).  The  Agreement 
provides  for  a  receipt  point  at  South 
Timbalier  Block  200,  offshore  Louisiana, 
and  a  redelivery  point  at  the 
interconnect  with  Trunkline  Gas 
Company  at  South  Timbalier  Block  147, 
offshore  Louisiana. 

Sabine  further  states  that  the 
maximum  daily  and  annual  quantities 
would  be  3,000  Mcf  and  730,000  Mcf. 
respectively.  Service  under  S  284.223(a) 
commenced  on  March  1, 198a  as 
reported  in  Docket  No.  ST88-2896-000. 

Comment  date:  June  20. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP8a-364-000] 
May  6, 1988] 

Take  notice  that  on  April  26, 198a 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street 
Lombard,  Illinois  60148.  filed  in  Docket 
No.  CP88-364-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 


IftTW 
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(ift  CFR  157:205)  for  mthorizatioii  toi 
provide  transportation  for  CEPEX  Iiic. 
(CEPEX).  under  Natural's  blu^ket 
certificate  issued  in  Docket  Na  CPa6- 
582-000.  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Connmssion  and  open  to  public 
inspection. 

Natural  requests  authorization  to 
transport.  OB  an  inienuptibie  basis,  ap 
to  a  maximum  of  40,009  MMBta  of 
natural  gas  per  day.  plus  any  additional 
volumes  accepted  pursuant  to  the 
overrm  provisioin  of  Natarafs  Rate 
Schedule  ITS,  for  CBPEX,  and  end-eser. 
from  40  receipt  points  located  in       ■ 
Oklahoma.  Texas.  Kansas,  amd  New 
Mexico  to  an  intefcaooection  vMk 
CEPEX  in  Gage  County.  Nebraska. 
Natural  anticipates  transporting,  on  an 
average  day.  29,000  MMBTu.  Natural 
states  that  based  on  that  average  day 
Bgm«,  the  annual  volume  ft  antic^>ales 
transporting  is  10,585^)00  MMBlu. 

Natural  states  that  the  traasportatfoo 
of  natural  gas  for  CEPEX  cominenced  on 
March  1. 1988.  as  reported  in  Docket  No. 
ST88-n29.  for  a  12t>Kiay  period  endag 
June  28. 1988.  pursuant  to  {  284 J23(aUl] 
of  the  Cbmmission's  Regulations  and  the 
blanket  certificate  issued  to  Natural  in 
Docket  No.  CP86^582-QQ0.  Natural 
proposes  to  continue  this  service  in 
accordance  with  99  284.221  and  2M.223 
of  the  Commission's  Regulations.     | 

Cemmeai  date:  June  20. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice.  i 


SiEIPaavNatinK^w 

IDocket  Nb.  CnS-347-0001 
May6.I9U. 

Take  notice  tbatoni^xfl  20. 1988.  Q 
Paso  Natural  Gas  Coaqwiiy  (Bl  PaaeK 
P.O.  Box  M921  EI  PaHX  TaocaB  79978t 
filed  in  Docket  No.  Cna-MT-flOO 
pucsuaat  ta  \  I57.2a&a{  thftRegalalloM 
under  the  Natarai  Gas  Ad  (NGA)  (18 
CFR  187.20^  fiar  aulhoriutioa  to 
upgrade  tks  Was*  ChaMflat  CiHBBuaAy 
(^  Tap  located  in  Maririya  Coaaly. 
Arfamwrtoa  metar  station  )m  order  to 
pemit  the  mea  Mire—wr  maA  drtivery  tt 
additional  Tohuaes  ef  ifcaal  gaa  to 
SouthiMest  Gas  Cnpontea  (SoutfkwesQ 
for  resale  to  GonsuEaera  in  tke  CHy  ef 
Chand}er.  Arizona,  and  enwinns.  all  aa 
more  fuUy  set  fordt  in  the  lequest  an  file 
with  Uis  Comnissien  aoA  open  for 
pubUc  inspection. 

El  Pasastataa  that  Saotkwest 
reqoeatod  additional  vokuOes  d  nataral 
gas  that  will  be  utitiaed  to  serve 
additional  cosHancial  apace  healing 
and  fimindastzinl  natnriil  gas 
requirements  of  consumerainthe  City  of 
Ch^iiyer,and  anvirana,  in  Maricopa 
County.  AiJEona.  Initial  deliveriea  of 
nator^yn  are  revested  to  begm  by  dw 
third  quwtar  of  1988. 

El  Paao  alao  statea  that  Soadiweet 
will  install  other  Biner  ralatad  facflfties 
as  needed  for  ultimatn  dMtoikulieB  of 
the  requested  adtktional  vohmea  el 
natural  gM  for  indoatrial  and 
conmareial  ttsa  in  the  Ciljr  ^  Chandler 
and  environs.  The  mllBsliiil  ooat  of  ^ 
metering  fadlitiea  ia  J77J9ML  Bl  Paso 

Appendix 


proposes  to  finance  the  cost  of  nie 
faeimies  proposetl  herein  tfanregh 
internally  generated  fimds. 

Comment  dote:  Jane  20. 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.KN 

[Docket  ISfe. 
May  a  1968. 

Take  notice  diat  on  April  21. 1988.  K  N 
Energy.  In&  (K  NX  PX>.  BojrlS89i. 
Lakewood.  Coforado.  80215.  filed  in 
Docket  Ne.  CPa9-a49-Q00  a  ravMst 
pursuant  to  SeotioDS  157  JOi  and  157.211 
of  the  Regidations  nodet  the  Mabaal 
Gas  Act  flB  CFR  157.206  and  1S7.2U>  for 
authorization  to  construct  and  opeiats 
17  sales  taps  for  the  delivery  of  gas  to 
end  usees  ender  the  certifieataa  iaaned 
in  Docket  Noa.  CP83-14O-O09.  GP83-149- 
001.  and  CP83-^140-9Q2.patauant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  baBy  set  forth  in  the  request  on  file 
with  the  CommissiaB  and  open  to  public 
inspection. 

Applicant  proposea  the  coaatniction 
and  operation  of  sales  taps  to  various 
end  users  located  along  its  juriadictiooal 
pipelines  as  detailed  in  the  appendix 
below.  K  N  states  thet  the  proposed 
sales  tapa  axe  not  prohibited  l^  aay  dl 
its  exiating  tariSi  and  that  (he 
additional  taps  would  hawe  no 
significant  impact  on  K  N's  peak  day 
and  annual  deliveries. 

Commeat  date:  ^ine  23, 1988.  in 
accordance  with  Standard  Paragra^  G 
at  the  end  ol  this  notice. 
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5.  Natucal  Gas  Pipeline  Gonpany  af 
Aaeiica 

[Docket  No.  CP88-365-000 
May  9. 1MB. 

Take  notice  that  on  April  26. 1988^ 
Nfltoraf  Ga»  Hpeftne  Company  of 
America  (NGPL).  701  East  22ad  Street. 
Lombard,  niiaois  60148,  filed  in  Docket 
No.  CF«»-ai&.O0Oa  request  pursuant  to' 
§  157.205  of  the  Commission's 
Regulations  oader  the  Natural  Gas  Act 
for  atitboriaarten  to  transport  natKal 
gas  for  Tejas  Bwver  Corporation  (Tejas). 
a  marketer  of  natural  gas.  under  the 
certificate  issued  in  Docket  No.  CP88- 
SBZ-OOtT  pursnant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  reqaest  which  is  on  file  with 
(he  Commission  and  open  to  public 
inspectkBL 

NCR.  proposes  to  transport  on  on 
intterrapHbls'  basis  op  to  50.000  llAffitu 
per  day  and  up  to  l(U)5luna  MSffitu  per 
year  fbrTt^Bs;  pfas  any  additional 
vohnnes  accepted  pursuant  to  the 
overrun  ptovisluas  of  NGR.'s  Rate 
Schetfnte  ITS.  It  is  stated  that  NGPL 
would  receive  the  g;as  at  13  receipt 
pointsjaegfed  oi  Texas.  oSdiore  Texas, 
and  ufTsheie  Loirisiana.  NCH.  states 
that  it  wooMdUfiter  the  gss  for  Tejas* 
accounf  to  Golanbia  Goif  Trsmsmission 
Company  in  VerB^on  nsrsh.  Louisiana 
who  wnuM  rfjen  redelrver  the  gas  to 
intrastate  pipefinev  in  EouisiaMm.  It  is 
indicated  Ifcaf  (he  transpoi  It* (foil  service 
would  have  a  primary  term  ending 
March  1. 1990.  and  would  continue  on  a 
monthly  basis  thereafter. 

NGPL  slates  that  it  filed  « iatial 
report  in  Docket  No.  ST88-313a-«0Bl. 
reporting  that  the  service  commenced 
March  5. 1988.  under  the  authomaUc 
authorization  provisions  of  9  284.223(a) 
of  the  Commission's  Regulations.  It  is 
also  stated  that  no  construction  of 
facilities  woeld  be  reqoirerf  to  effect  the 
transportation  service.  NGPL  proposes 
to  charge  Tejas  the  applicable  rate 
under  NGPL's  currentiy  effective  Rate 
Schedule  ITS. 
'  Commeat  date: 

)une  2a.  198a.  in  acxordance  iridi 
Standard  Rttagraph  G  at  the  endof  diis 
notice. 


6.  Teiuiessoe  Gas  P^peSne  Company 

[Docket  N*.  CP88-35e-00Ot 
May  ft  198a 

Take  notice  thet  on  April  22. 198&. 
Tennessee  Gas  Pipeliiie  Compeay. 
(Applicant).  P.O.  Box  2511.  Houston. 
Texaa  77252,  filed  in  Docket  No  CP88- 
358-609  a  leqpiest.  porsnant  to 
99 157.285  and  2M,223  of  the 
Cemmissian's  Regulations  ender  the 
Natural  Gas  Act  (NG^  (18.  CFR  157.205) 
and  the  Natiiral  Gas  PoKcy  Act  (NGPA) 


(18  CFR  284.223)  for  authorization  to 
provide  a  transportation  service  for 
Hadson  Gas  Systems.  Inc..  (Hadson)  a 
marketer,  under  its  blanket  certificate 
issued  is  Docket  No.  0^-115-000 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  all  as  more  fidly  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inapccticiL 

AppHcaBt  states  that  poisnaot  to  a 
transportation  agreement  dated  March 
18r  198^  it  pmpoecs  to  transport  natoral 
ga»  £oc  Hadson  from  poiatts  of  receipt 
located  in  Cameron  Parishr  Loois.ana; 
and  Akm  Pacish.^  Loaisians.  The  pamts 
of  delivery  an  located  is  the  states  of 
Mi8sisai|iiii  aod  Pennsylvania, 

The  Apjiirasit  fiirther  states  th^  the 
peak  da^F  vnatitics  would  be  5QvfiB» 
dekathesas.  the  average  daily  quantities 
would  be  10899  dekatitemn,  and  diat 
the  annual  qaaatities  wooM  be  3s96fXO0O 
dckatkenaa.  Service  unde  %  284.223(3) 
comoenced  Maeck  19,  tsea  as  veperted 
in  Dock^  No,  STSS-azgET  (filed /^nii  15^ 
1988} 

CocuBeo^  dbte:  lane  2X 1S0B..  in 
accordance  with  Standard  PacagBapJt  G 
at  the  end  of  this  noticse. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commisshin,  fife  pursuant  (o  Rule  214  of 
the  Commission's  Procetfural  Rules  (18 
CHt  38&.214)  a  motion  to  intervene  or 
notice  of  iaterventieo  and  pussasnt  to 
9  157.205  of  the  Regulations  under  fte 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  mr  protest  is 
filed  within  the  time  allowed  thwefor. 
the  proposed  activity  shall  be  denned  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  witisdrawn 
widun  39  days  aOet  Ac  time  allowed  for 
filing  a  protest  tbe  instant  ceqaest  shelf 
be  treated  as  an  apfdication  Snr 
authorization  puneant  to  section  7  of 
the  Natural  Gas  Act, 
Ui»D.Caahril, 
Acting  Secretary. 

[FR  Doc.  88-10S4O  FHed  5-9-69  ft45  ant 
BILUNQ  cooc  trir-^i-M 


[Docket  Nbs.  IV88-t»-00IT  and  TOSS-f-l- 
000] 

Alabama-Tennosseo  Natural  GanCa; 
PropoondPQA  Ritn  ildfuatmont 

May  6. 198& 

Take  notice  that  on  ttfiay  2. 19ga 
Alabama-Tennessee  Natural  Gas 
Compoay  (Alabama-Tennessee),  Post 
Office  Box  flttSv  Florence,  Alabama. 
35881,  tendesed  for  ftthtg  as  port  ef  its 
FEKC  Gas  Tariff,  First  Revised  Voionie 
No.  1,  the  following  tariff  sheets: 


Fourth  Revised  Sheet  No.  4 
Second  Revised  Sheet  No.  7 
Second  Revised  Sheet  No.  8 
Third  Revised  Sheet  No.  11 
Fourth  Revised  Sheet  No.  12 
First  Revised  Sheet  No.  14 
Second  Revised  Sheet  No.  17 
First  Revised  Sheet  No.  18 
First  Revised  Sheet  No.  28 
First  Revised  Sheet  ^*o.  21 
Fifst  Revised  Sheet  Na  29 
Firat  Revised  Sheet  No.  4ff 
Fixst  Beviaed  Sheet  Not  46 
Second  Revised  Sfaeet  No.  45 
Third  Revised  Ske^  Na  47 
First  Revised  Sheet  Na  ^A 
First  Revised  Sbeet  No.  40 
First  Revised  Skect  No.  4i 
Third  Revised  Sheet  No  59 
Second  Revised  Sheet  No  58A 
First  Revised  Sheet  No.  73 

These  tariff  sheets  ate  proposed  to 
become  effective  June  1,  TSBB.  Alabama- 
Tennessee  states  that  the  purpose  of  this 
filing  in  part  is  to  adjust  its  rates  to 
conform  to  the  rates  of  its  suppHers. 

Alabama-Tennessee  fiirther  states 
that  (he  instanr  filing  motfifTes  Sections 
20  and  21  of  its  tariff  to  confbna  with  the 
requirements  of  Order  Na  483. 
Acconfcig  ia  Alabama-Tennessee,  it  has 
efso  reflected  tfte  efimination  of  all 
references  to  inctemental  pricing  and 
maife  other  nrinar  technical  corrections 
toitstarifl 

Alabanur-Temiessee  has  requested 
any  necessary  waivers  of  the 
Commission's  Regulations  in  order  to 
permit  the  tariff  sfieets  to  become 
effective  as  proposed. 

Alabama-Tennessee  states  that  copies 
of  the  tariff  filing  have  been  mailed  to 
all  of  its  jurisdictional  customers  and 
affected  State  Regulatory  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  fi*e  a  motion 
to  intervene  or  protest  wiA  the  Federal 
Energy  Regulatory  CammissioQ,  825 
North  Capitol  Sti-eet.  NE.,  Washington. 
DC  20426.  in  accordaDce  wUh  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  AH  such  motions  or  protests 
should  be  filed  on  or  before  May  13, 
1986.  Protests  will  be  considered  by  die 
Commission  in  detenniniiig  the 
approfwiate  action  to  he  taken,  bwt  wiH 
not  serve  to  make  prolestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pablic  inspection. 
Loia  D.  Caahali. 
Acting  Secretary. 

[FR  Doc.  88-10495  Filed  5-10-88;  8:45  am] 
BuxMS  cooc  tnr-ei-n 
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[Docket  Na  CM»-43S-000] 

Amoco  Energy  Trading  Corp^       , 
Appication  for  a  Blanket  Certificate 
Witti  Pregranted  Abandonment 

May  9, 1988. 

Take  notice  that  on  May  2, 1988. 
Amoco  Energy  Trading  Corporation' 
(Applicant),  of  200  East  Randolph  Drive. 
Chicago,  Illinois  60680,  Bled  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  and  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
regulations  thereunder  for  a  blanket 
certiHcate  with  pregranted 
abandonment  authorization  for  an 
unlimited  term,  all  as  more  fully  sell 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  25, 
1988,  nie  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Casiiell, 
Acting  Secretary. 
[FR  Doc.  88-10496  Filed  5-10-88;  8:45  am] 

■NJJNQ  CODE  ff717-01-« 


[Docket  No.  RP8S-144-000] 
ANR  Pipeline  Co^  Tariff  Filing 

May  6, 1988. 

Take  notice  that  ANR  Pipeline 
Company  ("ANR")  on  April  29, 1988. 
tendered  for  filing  proposed  changes  to 
its  FERC  Gas  Tariff.  Original  Volume 
No.  1,  implement  the  provisions  of  Order 
Nos.  483  and  483-A,  related  to  the 
Commission's  new  PGA  regulations. 
Further,  the  filing  reflects  Order  No.  478, 
which  revoked  the  Commission's 
incremental  pricing  regulations  under 
the  NGPA.  Finally,  the  filing  institutes  a 
flexible  PGA  mechanism. 

ANR  states  that  on  April  12, 1988,  the 
Commission  granted  ANR's  request  for  a 
waiver  of  certain  filing  requirements 


under  Order  No.  483.  As  a  result  of  the 
April  12  Order,  ANR  received  a  waiver 
from  filing  an  Initial  Current  Purchased 
Gas  Cost  Adjustment  to  be  effective 
lune  1. 1988  and  its  first  scheduled 
Quarterly  Current  Purchased  Gas  Cost 
Adjustment  to  be  effective  August  1. 
1988. 

Copies  of  the  filing  have  been  served 
upon  ANR's  customers  and  interested 
state  Conunissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  May  13. 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Coshellt 
Acting  Secretary. 

[FR  Doc.  88-10497  Filed  S-10-88;  8:45  am] 
atuMQ  CODE  trir-oi-it 


[Docket  No*.  RP8a-147-000  and  TCMC-I- 
31-000] 

ArMa  Energy  Reaources;  Filing  of 
Reviaed  Tariff  SheeU  in  Complianca 
With  Order  No.  483 

May  6, 198& 

Take  notice  that  on  May  2, 1988,  Arkla 
Energy  Resources  (AER),  a  division  of 
Arkla,  Inc.,  tendered  for  filing  the 
following  tariff  sheets: 
Rate  Schedule  No.  X-26,  Originial 
Volume  No.  3 

2nd  Revised  45th  Revised  Sheet  No. 
185 
Rate  Schedule  No.  G-2.  First  Revised 
Volume  No.  1 

2nd  Revised  46th  Revised  Sheet  No.  4 

These  tariff  sheets  reflect  AER's 
initial  PGA  filing  made  under  the 
Commission's  transitional  rules  of  Order 
No.  483. 

The  proposed  changes  would  increase 
AER's  system  cost  by  $5,802  and  its 
revenue  from  jurisdictional  sales  and 
service  by  $376  for  the  month  of  June. 
1988  as  adjusted. 

In  addition  to  the  above  tariff  sheets 
AER  also  submits  for  filing  the  following 
tariff  sheets  to  revise  its  PGA  clause  in 
accordance  with  Order  No.  483  effective 
lune  1. 1988. 


Rate  SchwU*  No.  X-ze, 

Rale  Schedule  G-2,  Flrsl 

Origional  VohjfM  No.  3 

Revised  Volume  No.  1 

Revised  PGA 

etti  Revised  Sheet  No. 

6th  Revised  Sheet  No.    ' 

187. 

12A 

Sih  Revised  Sheet  Na 

sth  Revised  Sheet  Na 

187A. 

12B 

Sth  Revised  Sheet  No. 

9th  Revised  Sheet  Na 

187B. 

12C 

•7th  Revised  Sheet  No. 

lOlh  Revised  Sheet  Na 

187C. 

120 

4th  Revised  Sheet  No. 

6th  Revised  Sheet  Na 

1870. 

12E 

6th  Revised  Sheet  No. 

Sth  Revised  Sheet  Na 

188. 

12F 

Sth  Revised  Sheet  No. 

168A. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Reg\ilatory  Commission,  825 
North  Capitol  Sti«et,  NE..  Washington, 
DC.  20426,  in  accordance  with  Sections 
211  and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  13. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisCCaahell. 
Acting  Secretary. 

[FR  Doc.  88-10496  Filed  5-10-68;  8:45  am] 
MUNta  cooc  srir-oi-ii 


[Docket  No*.  RP86-157-000  and  T(M8-1- 
61-000] 

Bayou  interatate  Pipeline  Syatem; 
Ctiangea  in  Ratea 

May  6, 1986. 

Take  notice  that  on  May  2, 1988, 
Bayou  Interstate  Pipeline  System 
(Bayou)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1. 
(Tariff)  the  tariff  sheets  listed  on 
attached  Appendix  A  to  be  effective 
June  1. 1988. 

Bayou  states  the  purpose  of  the  filing 
is  to  implement  a  revised  Section  15 
Purchased  Gas  Cost  Adjustment  (PGA) 
of  the  General  Terms  and  Conditions  of 
its  Tariff.  The  revised  Procedures 
incorporate  Sections  154.301  through 
154.310  of  the  Commission's  Regulations. 

Bayou  further  states  that  it  is  filing  to 
restate  its  existing  rates  effective  June  1. 
1988.  consistent  with  Schedule  Ql  of 
report  Form  No.  5424'GA. 


A  co^r  of  the  filing  is  being  mailed  to 
Bayou's  jurisdictional  sales  customer 
and  interested  state  regulatory  ageirices. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Sti^et.  NE.,  Washington, 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211.  All  such  motions  or  protests 
must  be  filed  on  or  before  May  13, 1988. 
Protests  will  be  considered  by  the 
Commission  in  determing  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
becoBte  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fUing  are  on  file 
with  the  ComjoissioD  and  iare  available 
for  public  inspecti'on. 
Lois  D.  CaaheU. 
Acting  Seeretaryi    . 

Proposed  Tariff  Sheets 

FERC  Gas  Volume  No.  1 

Second  Revised  Sheet  Na  1 
Fiftii  Revised  Sheet  No.  4 
Third  Revised  Sheet  No.  50 
Second  Revised  Sheet  No.  71 
First  Revised  Sheet  No.  72 
First  Revised  Sheet  No.  73 
First  Revised  Sheet  No.  74 
Second  Revised  ^eet  No.  75 
Third  Revised  Sheet  No.  76 
Second  Revised  Sheet  No.  77 
Fourth  Revised  Sheet  No.  78 
Second  Revised  Sheet  No.  79 
First  Revised  Sheet  Na  80 
Original  Revised  Sheet  No.  81 
Original  Revised  Sheet  No.  82 
Original  Revised  Sheet  No.  83 

[FR  Doc.  88-10499  FUed  5-10-8»  8:45,ainJ 
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[Docket  Nos.  RP88-148-00e  andT(MS-1- 
24-00»} 

Equltrana,  bic^-  Propoaed  Change  in 
FERC  Gaa  Tariff 

May  9. 196& 

Take  notice  that  Equitrans,  Inc. 
(Equitrans)  on  May  2, 1988,  tendered  fw 
filing  with  the  Federal  Emrgy 
Regulatory  Commissioo  (Commission) 
the  following  tariff  sheets  to  its  FERC 
Gas  Tariff.  Original  Volume  No.  1,  to 
beeome  effective  June  1, 1988. 
First  Rerised  Sheet  No.  10 
First  Revised  Sheet  No.  14 
First  Revised  Sheet  No.  172 
First  Revised  Sheet  No.  173 
First  Revised  Sheet  No.  174 
First  Revised  Sheet  No.  175 
First  Revised  Sbeet  No.  176 
First  Revised  Sheet  No,  177 


Equiti-ans  states  that  the  filing  is  made 
pursuant  to  i  154.310  and  §  154.308  of 
the  Commission's  Regulations  and  is  in 
conformity  to  the  provisions  of  Order 
483.  as  amended. 

Equitrans  states  that  the  change  in 
rates  resalts  horn  the  application  of  the 
Purchase  Gas  Cost  Adjustment 
provision  in  Original  Volume  No.  1, 
Section  19.  of  its  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff. 

The  current  Purchase  Gas  Adjustment 
to  Rate  Schedule  GS-1  is  an  increase  of 
$018833  perdekatherm  (dth).  This  change 
results  in  a  current  estimated  average 
cost  of  gas  in  tiiis  filing  of  $3.&201  per 
dth.  to  be  effective  June  1, 1988. 

The  current  Purchase  Gas  Adjustinent 
to  Rate  Schedule  PLS  is  an  increase  of 
$0.1387  per  dekatherm  (dtii).  This  change 
results  in  a  current  estimated  average 
cost  of  gas  in  tiris  filing  of  $2.1943  per 
dth»  to  be  effective  June  1, 1988. 

Equitrans  states  tiiat  a  copy  of  its 
filing  has  been  served  upon  its 
purchasers  and  interested  state 
commissions  and  upon  each  party  on 
the  service  list  of  Docket  CP86-676-000, 
etal. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20428,  in  accordance  with  S  385.211 
and  385^14  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.2fl  and  385.214).  All  such  motions  or 
protests  will  be  considered  by  the 
Cdmmission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pubUc  inspection.  All  such  motions 
or  protests  should  be  filed  on  or  before 
May  16, 1988. 
Lois  D.  CasheO, 
Acting  Secretary. 
[PR  Doc.  88-105*1  paw  5-W-88;  8:45  am] 

BILUNQ  CODE  tTtT-Cf-m 


[Docket  No.  TA88-3-4-000] 

Granite  State  Gas  Transmission,  inc.; 
Proposed  Clungea  in  Rates 

May  6, 1988. 

Take  notice  that  on  May  2, 1988, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State),  120  Royall  Stiwt, 
Canton,  Massachusetts  02021,  tendered 
for  filing  with  the  Commission  Sixth 
Substitute  Twenty-Fifth  Revised  Sieet 
No.  7  in  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  containing 


changes  in  rates  for  effectiveness  May  1,- 
1988. 

According  to  Granite  State,  the 
proposed  rat*  changes  are  applicable  to 
the  jurisdictional  sales  services 
rendered  to  Bay  State  Gas  Company 
(Bay  State)  and  Northern  Utilities,  Inc. 
(Northern  Utilities).  Granite  State 
further  states  that  the  rate  changes  are 
made  to  track  changes  in  suppliers'  rates 
that  have  occsrred  since  it  filed  its  out- 
of-cycle  purchased  gas  cost  adjustment, 
for  effectiveness  April  1, 1988.  Granite 
State  states  that  the  proposed  rates 
reflect  a  redaction  in  the  prices  for  spot 
market  purchases.  According  to  Granite 
State  its  revised  purchased  gas  costs 
and  rates  result  in  an  annual  reduction 
of  approximately  $1,9004»0  in  the  rates 
for  sales  to  Bay  State  and  an  annual 
reduction  of  $400,000  in  (be  rates  for 
sales  to  Northern  Utilities. 

Granite  State  further  states  that 
copies  of  its  filing  were  served  upon  its 
customers.  Bay  State  and  Northern 
Utilities,  and  the  regulatory 
commissions  of  the  State*  of  Maine  and 
Massachusetts  and  New  Haaopshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a'motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Cammmmam,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Sections 
211  and  214  of  the  Vi  i—iwiiin'ii  Rules 
of  Practice  and  Procedwr  fl8  CFR 
385.211,  385.214)l  AB  smtk  notions  or 
protests  shouki  be  ffied  on  or  before 
May  13, 1988.  Protests  wiB  be 
considered  by  the  Commission  in 
determining  the  appropri^e  action  to  be 
taken,  bat  w)^  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.CasbeU. 
Acting  Secretary. 

(FR  Doc.  84-10500  Filed  5-10-88:  8;45  am] 
BILUfM  CODE  triT-oi-m 


[Docket  Noe.  RPe«>1S8-000  and  TOSa-l- 

si-oeo] 

Great  Liikea  Gaa  Transmission  Co.; 
Propoaed  Ctiangea  in  FERC  Gaa 
Tariff  Under  Purcttased  Gas 
Adjustment  Clauae  Previsions 

May  6. 1988. 

Take  notice  that  Great  Lakes  Gas 
Transmission  Company  ("Great  Lakes"), 
on  May  2, 1988,  tendered  for  filing  the 
foUowing  tariff  sheets  to  its  FERC  Gas 
TarifL 
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First  Revised  Volume  No.  1 

First  Revised  Sheet  No.  5 
First  Revised  Sheet  No.  8 
Second  Revised  Sheet  No.  11 
Eighth  Revised  Sheet  No.  52 
Sixth  Revised  Sheet  No.  53 
Ninth  Revised  Sheet  No.  54 
Sixth  Revised  Sheet  No.  54-A 
First  Revised  Sheet  No.  54-Al 
Seventh  Revised  Sheet  No.  55 
Fourth  Revised  Sheet  No.  56 
Third  Revised  Sheet  No.  56-A 
Third  Revised  Sheet  No.  56-Al 
Fourteenth  Revised  Sheet  No.  57[i\ 
Fourteenth  Revised  Sheet  No.  57(ii) 
First  Revised  Sheet  No.  57(v) 

Original  Volume  No.  2 

Third  Revised  Sheet  No.  53-A 
Ninth  Revised  Sheet  No.  53-B 
Sixth  Revised  Sheet  No.  53-C 
Sixth  Revised  Sheet  No.  53-D 
Third  Revised  Sheet  No.  53-^ 
Third  Revised  Sheet  No.  53-El 
Original  Sheet  No.  53-E2 
Second  Revised  Sheet  No.  78-A 
Fifth  Revised  Sheet  No.  78-B 
Sixth  Revised  Sheet  No.  78-C 
First  Revised  Sheet  No.  78-Cl 
First  Revised  Sheet  No.  78-D 
Third  Revised  Sheet  No.  78-E 
Original  Sheet  No.  78-El 
First  Revised  Sheet  No.  466 
First  Revised  Sheet  No.  467 
First  Revised  Sheet  No.  468 
First  Revised  Sheet  No.  469 
First  Revised  Sheet  No.  470 
First  Revised  Sheet  No.  471 
First  Revised  Sheet  No.  472 
First  Revised  Sheet  No.  473 

The  above  referenced  tariff  sheets 
were  filed  pursuant  to  FERC  Order  No. 
483 — Revisions  to  the  Purclvased  Gas 
Adjustment  Regulations.  In  compliance 
with  Section  154.310 — ^Transitional 
Rules,  Great  Lakes  revised  the  PGA 
language  in  First  Revised  Volume  No.  1 
and  Original  Volume  No.  2  of  its  FERC 
Gas  Tariff,  to  reflect  the  changes 
pertaining  to  the  requirement  to  file  a 
comprehensive  annual  PGA  filing  and 
three  additional  quarterly  filings  as 
opposed  to  the  semiannual  filings 
presently  required.  In  addition,  language 
has  been  incorporated  addressing 
interim  PGA  filings,  supplier  refunds 
and  assessment  of  past  performance 
also  required  by  Order  483. 

Fourteenth  Revised  Sheet  No.  57(i). 
Fourteenth  Revised  Sheet  No.  57(ii)  and 
First  Revised  Sheet  No.  57(v)  reflect 
projected  changes  in  the  price  of  natural 
gas  purchased  by  Great  Lakes  from 
TransCanada  PipeLines  Limited  for 
resale  to  certain  customers  and  for 
volumes  purchased  for  company  use 
gas. 

Any  person  desiring  to  be  heard  or  to 
protect  said  filing  should  file  a  Motion  to 


Intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC,  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of  • 
Practice  and  Procedure.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  May  13, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisCashell, 
Acting  Secretary. 

(FR  Doc.  88-10501  Filed  5-10-88;  8:45  pm] 
BNJJNO  COOC  •717-01-41 


[Docket  No*.  RP88-153-000  and  T(M8-1- 
53-000] 

K  N  Energy,  Inc.;  Proposed  Changes  in 
FERC  Qas  Tariff 

May  6, 1988. 

Take  notice  that  K  N  Energy.  Inc..  on 
May  2. 1988,  tendered  for  filing  proposed 
changes  in  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1  to  be  effective 
June  1. 1988.  This  filing  revises  K  N's 
Purchased  Gas  Adjustment  (PGA) 
Clause  (Section  19)  and  is  made 
pursuant  to  Order  No.  483  and  483-^. 
The  filing  also  proposes  changes  in  K 
N's  FERC  Gas  Tariff  to  adjust  the  rates 
charged  to  its  jurisdictional  customers  in 
accordance  with  the  revised  PGA 
clause.  The  proposed  rate  changes 
would  increase  the  commodity  rate 
under  each  of  K  N's  jurisdictional  rate 
schedules  by  .69i  per  Mcf. 

Copies,  of  the  filing  were  served  upon 
the  company's  jurisdictional  customers 
and  interested  state  commissions. 
.    Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  13, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  vnshing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell. 

Acting  Secretary. 

[FR  Doc.  88-10502  Filed  5-10-88;  8:45  am) 

BHJJNO  COOE  (717-01-M 


[Docket  Nos.  RP8»-137-«00  and  TCM8-1- 
46-000] 

Kentucky  West  Virginia  Gas  Co.; 
Proposed  Change  in  FERC  Gas  Tariff 

May  9, 1988. 

Take  notice  that  Kentucky  West 
Virginia  Gas  Company  (Kentucky  West) 
on  May  2. 1988.  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  the  following 
tariff  sheets  to  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  to 
become  effective  June  1. 1988. 

First  Revised  Sheet  No.  34 
First  Revised  Sheet  No.  35 
First  Revised  Sheet  No.  36 
First  Revised  Sheet  No.  37 
First  Revised  Sheet  No.  38 
First  Revised  Sheet  No.  39 
Third  Revised  Sheet  No.  40 
Third  Revised  Sheet  No.  41 

Kentucky  West  states  that  there  is  no 
change  in  rates  and  that  this  filing  is 
made  to  conform  to  the  Commission 
requirements  included  in  FERC  Orders 
No.  483  issued  November  10, 1987,  and 
No.  483-A  issued  March  2, 1988. 

Kentucky  West  states  that  a  copy  of 
its  filing  has  been  served  upon  its 
customers  and  interested  state 
commissions  and  upon  each  party  on 
the  service  list  of  Docket  No.  RP86-52. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.  Washington, 
DC  20426,  in  accordance  with  SS  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  16, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU. 
Acting  Secretary. 
[FR  Doc.  88-10542  Filed  5-10-88;  &45  am]     . 

BILLINa  COOC  •717.«1-ll 


[Docket  Nee.  RP88-143-M0  and  TQ6S-1- 
47-«00] 

MIGC,  Inc^  Proposed  Purchased  Gas 
Adiustment  Rate  Change 

May  e,  1968 

Take  notice  that  on  April  29. 1988. 
MIGC.  Inc.  (MIGC)  tendered  for  filing 
revised  Tariff  Sheet  Nos.  26  through  32 
to  its  FERC  Gas  Tariff,  Original  Volume 
tip.  1.  MIGC  states  that  the  purpose  of 
these  proposed  tariff  changes  is  to 
revise  the  PGA  provisions  of  its  tariff  to 
conform  with  the  requirements  of  the 
Commission's  new  PGA  regulations 
promulgated  by  Order  No.  483,  and  to 
submit  its  first  quarterly  PGA  filing 
pursuant  to  such  revised  tariff 
provisions  and  regulations.  All  of  the 
revised  tariff  sheets  are  proposed  to 
become  effective  June  1. 1988. 

Forty-Seventh  Revised  Sheet  No.  32 
included  in  the  filing  reflects  both  a 
revised  format  in  MIGCs  "Statement  of 
Rates"  to  conform  with  the 
Commission's  new  PGA  rules,  and  a 
quarteriy  PGA  decrease  of  (10063)  per 
MMBtu.  MIGC  states  that  in  accordance 
with  Section  154.310(c)(4)  of  die 
Commission's  regulations,  the  surcharge 
adjustinent  included  on  Revised  Sheet 
No.  32  reflects  a  continuation  of  the 
surcharge  proposed  by  MIGC  to  become 
effective  May  1. 1988.  in  its  last  semi- 
annual PGA  filing  at  Docket  No.  TA88- 
2rA7-COO. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC.  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  13. 198a  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  the 
public  inspection. 
Lote  D.  CaalwIL 
Acting  Secretary. 

(FR  Doc.  88-10504  Filed  5-10-88;  8:45  am] 

MUMto  coot  sru-si-M 


[Docket  Noe.  RPM-14(MN)0  and  7068-1-5- 
000] 

Midwestern  Gas  Transmission,  Co.; 
Tariff  FBing 

May  6. 1988. 

Take  notice  that  on  April  29. 1988, 
Midwestern  Gas  Transmission 
Company,  (Midwestern)  tendered  for 
filing  die  following  tariff  sheets  to 
Original  Volume  I  of  its  FERC  Gas  Tariff 
to  be  effective  June  1. 1988: 

Original  Volume  No.  1 

Second  Revised  Sheet  No.  1 
Thirty-Fourth  Revised  Sheet  No.  5 
Thirtieth  Revised  Sheet  No.  6 
First  Revised  Sheet  No.  160 
Third  Revised  Sheet  No.  161 
Third  Revised  Sheet  No.  162 
Fifth  Revised  Sheet  No.  163 
Fourth  Revised  Sheet  No.  164 
First  Revised  Sheet  No.  164A 
Third  Revised  Sheet  No.  165 
Second  Revised  Sheet  No.  165A 
First  Revised  Sheet  No.  165B 
Third  Revised  Sheet  No.  166 
Fourth  Revised  Sheet  No.  167 
Sixth  Revised  Sheet  No.  168 
Fourth  Revised  Sheet  No.  169 
Third  Revised  Sheet  No.  160A 
Second  Revised  Sheet  No.  160B 
First  Revised  Sheet  No.  160C 
First  Revised  Sheet  No.  169D 

Midwestern  states  that  pursuant  to 
Order  483.  it  is  revising  the  Purchased 
Gas  Adjustment  clause  of  its  tariff. 
Article  XXn  and  Article  XXVm  of  die 
General  Terms  and  Conditions,  to 
conform  to  SS  154.301-154.310  of  die 
Commission's  Regulations.  Midwestern 
is  also  restating  its  currendy  effective 
rates  pursuant  to  S  154.310  of  the 
Commission's  regulations;  however,  the 
rates  have  not  been  changed. 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
customers  and  affected  state  regulatory 
commissions.  Any  persons  desiring  to  be 
heard  or  to  protest  said  filing  shoidd  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  Nordi  Capitol  Stiwet  Washington. 
DC  20426,  in  accordance  widi  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  May  13, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

LoisCashell. 

Acting  Secretary. 

[FR  Doc.  88-10503  Filed  5-10-88;  8:45  am] 

eiUJNO  COOE  •717-01-M 

[Docket  Nos.  RP8S-146-000  and  TA88-3- 
25-000] 

Mississippi  River  Transmission  Corp.; 
Rate  Change  nung 

May  e,  1988. 

Take  notice  that  on  May  2, 1988 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
the  tariff  sheets  listed  on  the  attached 
Appendix  A  to  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1. 
MRT  states  die  filing  is  being 
submitted  pursuant  to  its  revised 
Purchased  Gas  Cost  Adjustment  (PGA) 
tariff  provisions  to  track  pipeline  and 
producer  cost  changes.  MRT  states  diat 
the  tariff  sheets  tendered  reflect 
substantial  changes  to  its  currendy 
effective  PGA  tariff  provisions  to 
comply  with  the  requirements  of 
Commission  Order  No.  483  issued 
November  10. 1987.  In  addition  to  the 
tariff  sheets  required  by  Order  No.  483. 
the  instant  filing  also  contains  certain 
other  tariff  revisions  necessary  to 
conform  other  sections  of  MRTs  tariff  to 
the  new  PGA  section. 

MRT  states  die  impact  of  die  filed 
changes  upon  MRTs  Rate  Schedule  CD- 
1  is  an  increase  of  $.0521  per  Mcf  in  the 
demand  charge  D-2  and  a  decrease  in 
the  commodity  charge  of  12552  per  Mcf. 
The  filing  reflects  no  change  in  demand 
charge  D-1.  The  single  part  rate  under 
Rate  Schedule  SGS-1  reflects  a  decrease 
of  12031  per  Mcf.  The  aggregate  cost 
impact  of  such  rate  changes  on  MRTs 
jurisdictional  customers,  when  applied 
to  quarterly  billing  determinants,  is  a 
decrease  of  $3.2  million. 

MRT  states  the  filing  also  contains 
alternate  tariff  sheets  reflecting  the 
recovery  of  take-or-pay  chaiges  incurred 
from  Natural  Gas  Pipeline  Company  of 
America  (NGPL)  in  Docket  No.  RP8&-94. 
MRT  states  that  because  NGPL's  filing 
contained  alternate  tariff  sheets 
reflecting  two  different  methods  of  take- 
or-pay  flow-dirough.  MRTs  filing  also 
contains  alternate  tariff  sheets  reflecting 
take-or-pay  flow-dirough.  MRT  indicates 
that  one  flow-through  method  utilized  by 
NGPL  is  a  form  of  the  cumulative 
purchase  deficiency  method  proposed  in 
Order  No.  500.  MRT  states  die 
application  of  the  cumulative  deficiency 
method  to  MRT  is  inappropriate.  Thus 
MRT  has  submitted  a  third  tariff  sheet 
reflecting  ito  preferred  D-1  flow-dm)ugh 
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owthodslogy  of  take-or-pay  charges. 
MRT  states  that  copies  of  its  f6iag 
have  been  served  on  all  jurisdicdoBal 
customers  and  interested  state 
conunissions.  Any  person  desiring  to  be 
heard  or  to  protest  said  Rling  should  file 
a  motion  to  intervene  or  protest  wltfi  the 
Federal  Energy  Regulatory  Commissioa, 
825  North  Capital  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
witli4S3e.2tl«il<3W-214ort})e  j 
Commission's  Rules  of  Practioe  atid 
Procedure  (18  CFR  38S.211.  38&214}.  All 
such  motions  or  protests  should  be  fiied 
on  or  before  May  13. 198&  I¥otests  tviU 
be  considered  by  the  Cemmisikm  in 
detenmning  the  appropriate  action  |o  be 
taken,  but  wiH  net  serve  to  nake     I 
protestants  parties  to  &c  proceeding. 
Any  person  wishing  to  become  a  party 
must  nie  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  lor  public 
inspection. 

Lois  D.  Casbdl.  > 

Acting  Secntary. 

Mississippi  River  TkansHisskni 
Corporalioa 

FERC  Gas  Tariff.  Second  Revised 

Vohme  Ne.  1 

Twenty-Third  Revised  Sheet  No.  4 

Original  Sheet  No.  4A.1 

Alternate  Original  Sheet  No.  4A.1 

Substitxite  Ahemate  Original  Sheet  No. 

4A.1 
Fifth  Revised  Sheet  No.  4B 
Hiird  Revised  Sheet  No.  4D 
Third  Revised  Sheet  Na  40 
Fifdi  Revised  Sheet  No.  41 
Ninth  Revised  Sheet  No.  42 
Fifth  Revised  Sheet  No.  43 
Fourth  Revised  Sheet  No.  44 
Third  Revised  Sheet  No.  45 
Fourth  Revised  Sheet  Na  46 
Third  Revised  Sheet  No.  47 
Third  Revised  Sheet  No.  46 
Fifth  Revised  Sheet  No.  48 
Sixth  Revised  Sheet  No.  SO 
Fourth  Revised  Sheet  No.  51 
Fifth  Revised  Sheet  No.  52 
Third  Revised  Sheet  No.  53 
Fifth  Revised  Sheet  No.  54 
Fourth  Revised  Sheet  No.  55 
Fourth  Revised  Sheet  Na  56 
Third  Revised  Sheet  No.  57 
Third  Revised  Sheet  Na  56 
Fourth  Revised  Sheet  No.  59 
Second  Revised  Sheet  Na  60 
Fourth  Revised  Sheet  No.  SI 
Alternate  Fourth  Revised  Sheet  Ne 
Third  Revised  Slwet  No.  62 
Alternative  Third  Revised  Sbeet  Na  «2 
Second  Revised  Sheet  Na  63 
Alternate  Second  Revised  Sheet  No.  83 
Second  Revised  Sbeet  Na  64  | 

Tenth  Revised  Sheet  Na  74  j 

[PR  Doc  88-10505  Filed  5-10-88:  8:45  am] 
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North  PwHi  Gas  Co^ 
ChangM  in  FEjRC  Gas  TarHf 

May«.198B. 

Take  notice  thst  Nuitn  Peui  Czs 
Company  tNoitii  Pen^  on  M^y  3>  198IL 
tendered  for  filini  Sbin  He  vised  Shset 
No.  15C.  Seventfi  Aevfsed  Sheet  No.  ISD, 
Seventh  Revised  Sheet  Na.  16B.  lUsd 
Revised  Sheet  No.  15F  and  Fourth 
Revised  Sheet  No.  tSG  to  Its  nStC  Gas 
Tariff.  FirSI  Revised  Vehnne  No.  l.The 
revised  tariff  sheets  arc  prapaacd  la 
become  effeolive  {one  1.  ISMandreAefll 
a  revised  PGAClaose  porsuairi  to  te 
Federal  Energy  Regulatory 
Commission's  Order  Nos.  483  and'483-A 
at  Docket  No.  RMBB-14. 

Additionally.  North  Peon  is  filing 
Eighty-Eight  Revised  Sheet  No.  PCA-1 
to  reflect  changes  in  Ae  cost  of  gas 
purchased.  In  support  of  the  chniges  in 
rates  contained  in  Eghty-Eightli  Revised 
Sheet  No.  PGA-1  and  pvrsmmt  to  the 
Commission's  Order  Nos.  483  aid  483- 
A.  North  Penn  has  subsiitted  Schedale 
Dl  and  Schedule  Ql. 

North  Penn  proposes  in  secfions  M^ 
and  14.5  two  subaccounts  for  Acconnt 
91  not  required  by  the  new  PGA 
regulations.  These  snbacooants  involve 
refunds  and  under  or  overcollections 
that  woidd  be  associated  witii  purchases 
by  Coming  Natnrel  Gas  Corp.  (Coming). 
These  amounts  are  not  however,  ear- 
mariced  for  Coming.  The  special 
subaccounts  ate  proposed  by  North 
Penn  to  avoid  the  situation  in  whidi 
Coming  woidd  receive  benefits  due  to 
its  status  as  a  Norft  Penn  customer 
while  not  reimbursing  North  Penn  for 
costs  that  Nordi  Penn  has  incurred  and 
continues  to  incnr  in  tavwiEng  firm 
sales  service  to  Comkig.  NaMh  Venn  is 
requesting  waiver  of  the  Cuuuussioa's 
regulations  to  the  extent  required  for  4re 
ComisBSsion  to  accept  sections  14.2  and 
14.5  of  its  proposed  PGA  Clause. 

North  Penn  respectfully  requests 
waiver  of  any  other  of  the  Coauaiasien's 
Rules  and  Regulations  as  may  he 
required  to  permit  this  filing  lo  baooote 
effective  June  1. 1988,  as  proposed. 

C(^ies  of  this  filing  are  bemg  < 
to  each  ot  North  Penn's  )i 
customers  and  interested  State 
CfltnaiissionB 

Any  person  desiring  to  be  heard  er  to 
protest  said  fiinf  shetdd  file  a  mc^Gon  to 
intervene  or  protest  with  the  Federal 
Energy  Rcjdstoiy  ConsRlssion,  825 
North  Capitol  Street,  NE.,  Wasiungton, 
DC  20426,  in  accordance  with  211  and 
214  of  the  Commission's  Rules  of 


Practice  and  Procedure  118  CFR  385.211. 
385.214).  All  such  motion  or  protests 
should  be  filed  on  or  before  May  16. 
1988.  ftuliiilisi«%aiiiMiiiinsl  by  the 
Commission  ia  daknaafaig  1km 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  partiBSia 
the  proceeding.  Any  person  wishing  to 
becoaw  «  faity  BHSt  file  a  aaMioa  to 
intervsna  Ovias  «f  ids  filiig  are  en  file 
wifli  the  Canynissiaa  And  sae  available 
forptMic  inspectian. 
UisHCathsIL 
Acting.Seantaiy. 
{fit  Ooc.  a»-ia6«S  flkd  S^O^niMS  a^ 
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Norlhweat^lpaane  CoqisPrapoaad 
Ctwnga  In  FERC  Gas  Tariff 


Maya, 


Take  notice  diat  Northwest  Plpelfaie 
Corporadoa  f 'Northwest"),  on  May  2, 
1988.  porsoaat  todK  re^aiieBieals  at 
raaaiitssien  Order  No.  4B3«nd4aS-A. 
submitted  for  filing  a  proposed  change 
in  rates  applicable  to  service  rendered 
under  rate  schedules  afiscted  by  and 
subject  te  Article  16.  Airchased  Gas 
Cost  Adjustmeat  Provision  ("PGA"),  of 
its  FERC  Gas  Tariff.  Fkat  Revised 
VoluBW  Na.  1.  The  cuneid  PGA 
adjustment,  to  be  effective  from  June  1 
through  June  30, 1988.  aggregates  to  a 
decrease  in  Northwests  oosuaodity  rate 
of  43.314  per  hMBtu  as  refiected  on 
Fourth  Amended  llurty-Niath  Revised 
Sheet  No.  la  The  proposed  change  in 
rates  would  decrease  revenues  from 
jurisdictional  sales  for  the  month  of  juae 
by  $1,375,083. 

Norlbwiest  else  tendered  for  fil^  and 
acceptance  the  following  tariff  sheets: 

First  Revised  Volume  No.  T 

Foorth  Aaiended  Thirty-Ninth  Revised 

Sheet  Na  10 
Third  Amended  Twenty-First  Revised 

Sheet  No.  10-A 
First  Amended  Fkst  Revised  Sheet  Na 

15 
First  Amended  First  Revised  Sheet  Na 

16 
First  Amended  Original  Sheet  Na  17 
First  Amended  Original  Sheet  No.  20 
First  Amended  First  Revised  Sheet  No. 

21 
First  Amended  Second  Revised  Sheet 

No.  26 
First  Amended  Second  Revised  Sheet 

No.  27 


First  Amended  Firrt  Revised  Sheet  No. 

28 
Second  Revised  Sheet  No.  31 
Second  Revised  Sheet  No.  32 
Second  Revised  Sheet  Na  33 
First  Revised  Sheet  No.  36 
First  Revised  Sheet  No.  38 
First  Revised  Sheet  Na  39 
Second  Revised  Sheet  No.  40 
First  Revised  Sheet  No.  53 
First  Revised  Sheet  Na  58 
First  Revised  Sheet  No.  64 
First  Revised  Sheet  No.  65 
First  Revised  Sheet  No,  69 
Third  Revised  Sheet  No.  101 
First  Revised  Sheet  No.  102 
Second  Revised  Sheet  No.  104 
Third  Revised  Sheet  No.  105 
First  Revised  Sieet  No.  Ill 
First  Revised  Sheet  No.  121 
Sixth  Revised  Sheet  No.  122 
Seventh  Revised  Sheet  No.  123 
Seventh  Revised  Sheet  No.  124 
Eighth  Revised  Sheet  No.  125 
Tenth  Revised  Sheet  No.  126 
Fifth  Revised  Sheet  No.  126A 
Tenth  Revised  Sheet  No.  127 
Eighth  Revised  Sheet  No.  127-A 
Ninth  Revised  Sheet  No.  128 
Fourth  Revised  Sheet  No.  128-A 
Fifth  Revised  Sheet  No.  129 
Fifth  Revised  Sheet  No.  130 
First  Amended,  First  Revised  Sheet  No. 

300 
First  Amended,  First  Revised  Sheet  No. 

301 
First  Amended,  First  Revised  Sheet  No. 

302 
First  Amended,  Original  Sheet  No.  303 

Alternate  Tariffs 

Alternate  Seventh  Revised  Sheet  No. 

124 
Alternate  Fifth  Revised  Sheet  No.  126-A 
Alternate  Tenth  Revised  Sheet  No.  127 
Alternate  Eighth  Revised  Sheet  No.  127- 

A 
Alternate  Fourth  Revised  Sheet  No.  128- 

A 

Sheet  Nos.  10-A  through  121  and  Sheet 
Nos.  300  throu^  302,  as  listed  above, 
are  filed  for  the  purpose  of  converting 
Northwest's  sales  rates  from  a  therm  to 
an  MMBtu  basis.  Sheet  Nos.  122  through 
130  are  tendered  to  revise  Section  16. 
PGA  Provision,  of  the  General  Terms 
and  Conditions  of  Northwest's  tariff  in 
compliance  with  Commission  Order 
Nos.  483  and  483-A  dated  November  10, 
1987  and  March  2, 1988,  respectively. 
Northwest  also  requests  waiver  of 
S  154.305(i)(3Hii)  of  the  Commission's 
regulations  as  more  fully  described  in  its 
filing.  Northwest  states  and  a  copy  of 
the  filing  has  been  mailed  to  its 
jurisdictional  customers  and  affected 
state  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 


intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street,  NE..  Washington 
DC.  20426,  in  accordance  with 
§S  385.7.14  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  May  13. 1988.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoisD-Cadiea 

Acting  Secretary. 

[FR  Doc.  88-10506  Pihd  5-10-88:  8:45  am] 
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[Docket  Noe.  RP88-133-000  and  TQ88-1- 
28-000] 

Panhandla  Easlam  Pipe  Una  Co; 
Proposed  Changes  In  FERC  Gas  Tariff 

May  6, 1968. 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle)  on 
April  29, 1968,  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  1: 
Sixty-Fourth  Revised  Sheet  No.  3-A 
Forty-First  Revised  Sheet  No.  3-B 

Panhandle  further  states  that  it  is 
filing  herewith  six  (6)  copies  of  the 
following  revised  tariff  ^eets  to  its 
FERC  Gas  Tariff.  Original  Volume  Na  1: 
Tenth  Revised  Sheet  Na  43-1 
Sbcteenth  Revised  Sheet  No.  43-2 
Sixth  Revised  Sheet  No.  43-2.1 
Sixteenth  Revised  Sheet  No.  43-3 
Seventeenth  Revised  Sheet  No.  43-4 
Fifth  Revised  Sheet  No.  43-4.1 
First  Revised  Sheet  No.  43-4.2 
First  Revised  Sheet  No.  43-4.3 

Panhandle  states  that  the  proposed 
effective  date  of  these  revised  tariff 
sheets  if  June  1. 1988. 

Panhandle  states  that  the  instant  filing 
is  being  filed  in  accordance  with  Order 
Nos.  483  and  483-A  and  S  154.310 
Transition  Rules  of  the  Commission's 
Regulations.  Sixty-Fourth  Revised  Sheet 
No.  3-A  and  Forty-First  Revised  Sheet 
No.  3-B  reflect  Panhandle's  initial 
Quarterly  PGA  Rate  Adjustment  Sheet 
No.  3-B  reflect  Panhandle's  initial 
Quarterly  PGA  Rate  Adjustment  to  be 
effective  June  1, 1968.  Pursuant  to 
S  154.310(c)(4)(i)  the  proposed  rates  to 
be  effective  fane  1, 1968  continue  the 
existing  nirciharge  rate  approved  by  the 
Commission's  Order  issued  February  28, 


1988  in  Docket  No.  TA6B-3-Z8-000 
(March  1. 1988  PGA).  These  revised 
tariff  sheets  reflect  a  comnradity  rate 
increase  of  60.49  cents  per  Dt  as  a  result 
of  increases  in  the  projected  purchased 
gas  cost  component  The  revised  tariff 
sheets  fiied  herewith  reflect  an  increase 
of  $0.12  for  Panhandle's  Demand  (Dl) 
and  no  change  for  Demand  (D2).  to 
reflect  an  increase  in  the  section  18.4 
pipeline  supplier  demand  costs. 

Panhantfle  states  that  these  revised 
tariff  sheets  also  reflects  revisions  to 
section  18  (Purdiased  Gas  Cost  Rate 
Adjustment  (PGA))  of  the  General 
Terms  and  Conditions  of  Panhandle's 
FERC  Gas  Tariff,  Origmal  Volume  No.  1 
to  implement  die  changes  as  set  forth  in 
the  Commission's  Order  Nos.  483  and 
483-A. 

Copies  of  the  filing  were  served  upon 
Panhandle's  jurisdictional  customers 
and  appHcable  state  regulatory 
agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  SS  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  13. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CaahsU, 
Acting  Secretary. 

[FR  Doc.  es-10S07  Piled  S-.10-8e:  8:45  am) 
SHjjNS  cose  •7t^et-• 


[Docket  No.  GPe6-4S-0021 

Pladd  Oil  Co.;  Raqtiest  for  Wahrer  of 
Refund  Obligation 

May  9. 1968. 

Take  notice  that  on  April  26. 1988. 
Placid  Oil  Company  (Placid)  filed  with 
the  Commission  a  petition  pursuant  to 
Rule  207  of  the  Conunission's  rules  of 
practice  and  procednre  (18  CFR  385.207 
(1987))  for  a  waiver  of  a  portion  of  a 
refund  obligation. 

The  Commission,  by  its  orders  dated 
December  12. 1986  (36  FERC  1 61.248) 
and  March  25. 1988  (42  FERC  1 61.373), 
held  that  Placid  was  not  entitled  to 
receive  the  197^74  biennium  rate  under 
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Opinion  Nos.  770  and  770-A  for  natural 
gas  production  from  the  Louisiana  State 
Lease  2856  Well  Na  11.  and  imposed  a 
refund  obligation  for  sales  therefrom  to 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  Placid  requests  relief  from 
the  portion  of  its  refund  obligation 
attributable  to  the  royalty  payment  to 
the  State  of  Louisiana. 

Placid  states  the  following  in  support 
of  the  petition  for  relief.  On  October  9, 
1985,  the  Louisiana  State  Meneral  Board 
adopted  a  resolution  stating  that 
Louisiana  would  not  authorize  its 
leasees/payors  to  withhold  or  recoup 
from  future  royalties,  the  royalty  portion 
of  any  overcharges  arising  from 
adjustments  to  the  measurement  of  the 
Btu  content  of  gas  produced  on  state 
leases.  The  State  Mineral  Board  further 
warned  that  it  would  take  appropriate 
legal  action  against  lessees/payors  who 
attempted  an  unauthorized  recoupment 
in  an  effort  to  collect  refunds  of  royalty 
payments  for  any  gas  overcharges.  If 
Placid  attempted  to  make  billing 
adjustments  to  recover  the  earlier 
excess  royalty  payments,  the  Mineral 
Board's  threatened  sanction  could 
seriously  jeopardize  Placid's  financial 
condition  and  its  bankruptcy 
reorganization  plan.  This  results  in 
creating  a  special  hardship  to  Placid. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should,  within  30  days  after 
pubUcation  of  this  notice  in  the  Federal 
Register,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  rules 
of  practice  and  procedure  (18  CFR 
385.211  or  385.214  (1987)).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 
LoisD.CMhalL 
Acting  Secretary. 

(FR  Doc.  88-10608  Piled  5-10-88: 8:45  am] 
MUMQ  cooc  (riT-ai-M 

[Docket  No.  RP88-15S-0001 

Southern  Natural  Qa«  Co;  PropoMd 
Cttanges  in  Fare  Qaa  Tartff 

(May  8, 1988). 

Take  notice  that  on  May  2. 1988, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  the 
following  revised  tariff  sheets  to  ita 


F^RC  Gas  Tariff.  Sixth  Revised  Volume 

Na  1  to  become  effective  June  1. 1988: 

Sixth  Revised  ^eet  No.  4SA 

Sixth  Revised  Sheet  No.  458 

Fifth  Revised  Sheet  No.  45C 

Seventh  Revised  Sheet  No.  45D 

Eighth  Revised  Sheet  No.  45E 

First  Revised  Sheet  No.  45E.  1 

First  Revised  Sheet  No.  45E.  2 

First  Revised  Sheet  No.  45E.  3 

First  Revised  Sheet  No.  45E.  4 

Original  Sheet  No.  45E.  5 

Original  Sheet  No.  45E  8 

Original  Sheet  No.  45E.  7 

Southern  states  that  the  proposed 
tariff  sheets  reflect  the  restatement  of 
the  Purchased  Gas  Adjustment  (PGA) 
clause  of  Southern's  tariff  in  compliance 
with  the  Commission's  Order  Nos.  483 
and  483-A  and  the  revised  PGA 
regulations  promulgated  thereunder. 

Copies  of  the  filing  were  served  upon 
the  Company's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedures  (18  CFR  385.212  or  385^514). 
All  such  motions  or  protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  All  such  protests  or  motions 
are  due  on  or  before  May  13, 1988. 
Loia  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  88-10509  Filed  5-10-88:  8:45  am] 

•ttXINQ  CODE  STir-OI-M 


[Dodcet  No*.  RP88-149-000  and  T<M8-1- 
41-000] 


Soutliweat  Qaa  Corp. 
Ctuingea  in  FERC  Gaa  Tariff 

May  8, 198& 

Take  notice  that  on  May  2. 1988. 
Southwest  Gas  Corporation  (Southwest) 
filed  a  notice  of  change  in  rates  for 
jurisdictional  natural  gas  sales  service 
rendered  to  customers  under  Rate 
Schedule  G-1  of  Southwest's  FERC  Gas 
Tariff,  Original  Volume  No.  1,  along  with 
proposed  revisions  to  its  Purchased  Gas 
Cost  Adjustment  (PGA)  provision 
contained  in  section  9  of  the  General 
Terms  and  Conditions  in  Original 
Volume  No.  1  of  its  tariff.  Southwest 


states  that  the  purpose  of  the  filing  is  to 
revise  its  PGA  clause  and  to  change  its 
rates  to  conform  with  the  Commission's 
new  PGA  regulations  adopted  in  Order 
Nos.  483  and  483-A. 

To  implement  the  necessary  revisions 
to  its  PGA  clause  and  the  notice  of 
change  in  rates,  Southwest  tendered  for 
filing  the  following  tariff  sheets  to  be 
made  a  part  of  Original  Volume  No.  1  of 
ito  FERC  Gas  Tariff: 

Thirty-Ninth  Revised  Sheet  No.  10 
Seventh  Revised  Sheet  No.  27 
Sixth  Revised  Sheet  No.  28 
Fourth  Revised  Sheet  No.  29 
Fifth  Revised  Sheet  No.  30 
Second  Revised  Sheet  No.  30A 
Third  Revised  Sheet  No.  30B 
Ninth  Revised  Sheet  No.  31 
Sixth  Revised  Sheet  No.  32 
Fourth  Revised  Sheet  No.  33        ^ 
Second  Revised  Sheet  No.  34 
Fourth  Revised  Sheet  No.  35 
First  Revised  Sheet  No.  36 
First  Revised  Sheet  No.  37 
Original  Sheet  Nos.  38  through  49 

Southwest  states  that  the  proposed 
tariff  sheets  reflect  a  change  in  rates 
occasioned  by  the  computation  of  new 
rates  under  §S  154.303  and  154.310  of  the 
Commission's  Regulations.  Southwest 
requests  that  the  proposed  tariff  sheets 
be  permitted  to  become  effective  on 
June  1, 1988. 

Southwest  also  requests  that  the 
Commission  modify  the  effective  dates 
for  Southwest's  PGA  filings  set  forth  in 
S  I54.304(c]  of  the  Commission's 
Regulations  from  January  1,  April  1,  July 
1,  and  October  1  to  February  1,  May  1. 
August  1,  and  November  1,  with 
November  1,  being  the  effective  date  for 
Southwest's  annual  filing. 

Southwest  further  requests  a 
permanent  waiver  of  the  obligation 
under  the  new  PGA  regulations  to 
submit  PGA  data  on  magnetic  computer 
tape.  Southwest  states  that  in  view  of 
the  fact  that  it  typically  reflects 
Northwest  as  its  only  supplier  of  gas  in 
its  PGA  filings,  it  would  be  imduly 
burdensome  and  impractical  to  require 
Southwest  to  submit  the  required 
information  on  magnetic  computer  tape 
as  well  as  in  hard  copy  form. 

Southwest  states  that  copies  of  its 
filing  have  been  served  upon  all  affected 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  38SJE11. 


385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  May  13, 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  O.  Cashell, 
Acting  Secretary. 
(FR  Doc.  88-10510  Filed  5-10-88: 8:45  am] 

BlUJNa  COOE  S717-10-M 

[Docket  Nos.  RP88-142-000  and  TQ88-1-9- 
000] 

Tennessee  Gas  Pipeline  Co;  Tariff 
Filing 

May  6, 1988. 

Take  notice  that  on  April  29, 1988, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  the 
following  tariff  sheets  to  Original 
Volumes  1  and  2  of  its  FERC  Gas  Tariff, 
to  be  effective  June  1, 1988: 

Original  Volume  No.1    . 

Summary  Rate  Sheets 

Volume  No.  1 

Sixth  Revised  Sheet  No.  20 

Third  Revised  Sheet  No.  20A 

Sixth  Revised  Sheet  No.  21 
Volume  No.  2 

Seventh  Revised  Sheet  No.  5 

SixUi  Revised  Sheet  No.  6 

PGA  Clause 

First  Revised  Sheet  No.  218 
Second  Revised  Sheet  No.  219 
Third  Revised  Sheet  No.  220 
Third  Revised  Sheet  No.  221 
Third  Revised  Sheet  No.  222 
Second  Revised  Sheet  No.  223 
Second  Revised  Sheet  No.  224 
First  Revised  Sheet  No.  225 
First  Revised  Sheet  No.  226 
Original  Sheet  No.  226A 

Tennessee  states  that,  pursuant  to 
Order  483,  it  is  revising  the  FHirchased 
Gas  Adjustment  clause  of  its  tariff  to 
conform  to  §5  154.301-154.310  of  the 
Commission's  Regulations.  Tennessee  is 
also  restating  its  currently  effective 
rates  pursuant  to  S  154.310  of  the 
Commisison's  regulations;  however,  the 
rates  have  not  been  changed. 

Tennessee  states  that  the  following 
changes  to  the  PGA  clause  are  reflected 
in  the  revised  tariff  sheets. 

(1)  Section  1  has  been  revised  to 
provide  for  quarterly  and  annual  gas 
rate  adjustments.  It  also  incorporates 
the  new  reporting  requirements  for  the 
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annual  rate  adjustment.  New  timing 
periods  have  been  defined  for  the  PGA 
Period  and  the  Deferral  Period. 

(2)  The  base  period  references  in  the 
projection  of  gas  costs  under  section  2 
have  been  deleted.  Prospective  rates  of 
suppliers  based  on  known  and 
measurable  changes  have  been 
incorporated  into  the  projection  of  gas 
costs. 

(3)  Section  2  has  been  revised  to 
specify  Di/D»  demand  rate  adjustments. 
Section  3  has  been  revised  to  provide  for 
Di/Dz  bifurcation  in  the  Unrecovered 
Gas  Cost  Account  and  the  Demand 
Surchage  for  Amortizing  Uiu^covered 
Gas  Costs. 

(4)  A  new  section  6  establishes  a 
refund  subaccount  in  Accoimt  191  to  be 
credited  with  refunds,  credits,  past 
period  credit  billing  adjustments  and 
debited  for  past  period  debit  billing 
adjustments.  Section  6  provides  for 
disbursement  of  the  balance  in  the 
refund  account  when  the  threshold 
under  §  154.305  of  the  Commission's 
Regulations  is  attained.  The  separate 
disbursement  procedures  for  demand 
and  commodity  components  follow  the 
allocation  procedure  prescribed  in 

S  154.305  of  the  Commisison's 
Regulations. 

(5)  The  103%  assessment  test  has  been 
removed  from  section  3,  covering 
Interim  Adjustments,  and  replaced  by  a 
new  section  6  establishing  an  overall 
assessment  test  for  test  intervals 
throughout  the  year. 

(6)  Tennessee  states  that  it  has  added 
a  new  section  1.5  to  allow  allocation  of 
an  annual  basis  of  fixed  gas  costs  that 
are  determined  on  an  annual  or  semi- 
annual basis  and  that  are  classified  to 
commodity  rates.  It  characterizes  these 
types  of  costs,  such  as  minimum  bill 
charges,  the  portion  of  fixed 
transmission  charges  for  imported  gas 
classified  to  commodity  rates  and 
purchased  gas  demand  costs  included  in 
single  part  rate  schedules,  as  essentially 
annual  fixed  costs  which  should  be 
allocated  on  a  level  basis  to  commodity 
rates.  Tennessee  proposes  to  calculate 
the  allocation  in  tiie  Annual  Gas  Rate 
Adjustment  using  the  projected  annual 
sales,  and  to  attribute  to  billing 
determinants  for  that  PGA  Period.  The 
quarterly  and  monthly  costs  derived 
through  the  annual  allocation  would  be 
used  for  calculating  the  Current 
Adjustment,  the  Unrecovered  Gas  Costs 
and  the  Assessment  Test. 

Any  person  desiring  to  be  heard  or  to 
protect  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti«et,  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commisison's  Rules  of 


Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  13. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commisison  and  are  available  for  pubUc 
inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 
[FR  Doc.  88-10511  Filed  5-10-88;  8:45  am] 

BOUMO  CODE  SrU-OI-M 


[Docket  Nos.  Rrae-145-000  and  T088-1- 
58-000] 

Texas  Gas  Pipeline  Corp.;  Proposed 
Changes  In  FERC  Gaa  Tariff 

May  6, 1988. 

Take  notice  that  on  May  2, 1988. 
Texas  Gas  Pipeline  Corporation  (TGPL) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1  (Tariff),  the  below  listed  tariff  sheets 
to  be  effective  June  1, 1988. 
Twentieth  Revised  Sheet  No.  4a 
First  Revised  Sheet  No.  19 
Fourth  Revised  Sheet  No.  20 
First  Revised  Sheet  No.  20a 
Fourth  Revised  Sheet  No.  21 
Original  Sheet  No.  21a 
Original  Sheet  No.  21b 
Third  Revised  No.  22 

TGPL  states  that  the  purpose  of  the 
instant  filing  is  to  reflect  rate 
adjustments  pursuant  to  Section  12  of 
the  General  Terms  and  Conditions  of 
TGPL's  Tariff  (Purchased  Gas  Cost 
Adjustments).  Specifically,  Twentieth 
Revised  Sheet  No.  4a  reflects  a  net 
hicrease  in  the  rate  after  cumulative 
adjustment  to  154.38t/Mcf  and  a  change 
in  the  rate  Surcharge  Adjustment  to 
3.49i/Mcf  yielding  a  proposed  total  rate 
of  187.34e/Mcf  (at  14.65  psia)  to  be 
effective  June  1, 198a 

In  addition,  TGPL  has  submitted  the 
additional  tariff  sheets  above  listed  to 
revise  section  12  (Purchased  Gas  Cost 
Adjustments)  of  the  General  Terms  and 
Conditions  of  its  Tariff  to  comply  with 
the  requirements  of  Order  Nos.  483  and 
483-A.  Copies  of  the  filing  were  served 
upon  TGPL's  jurisdictional  customers. 

Any  person  desiring  to  be  heard  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
Nortii  Capitol  Sti-eet  NE.,  Washington, 
DC  20426,  in  accordance  with  §S  385.214 
and  385.211  of  the  Commission's  Rules 
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and  Regulations.  AU'such  motibnB  or 
protests  should  be  filed' on. or  before 
May  13, 1988.  Protests  wiirbe  , 

considered'by  the  Commission- iir    I 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing' to  become  a  party 
must  rile  a  motion' to>intervene.  Copiers 
of'this  niingar&onfire  with  the 
Conmiission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LatoaCariMO. 
Acting  Secretary. 

[FR  Doc.  8B-10512  Piled  5-10-86:  B:4S  am] 
MLUNG  CODE  nn-0V4t  | 


[DeciMtNo*.  RP88-161-000«ndTCM»^ 
17-0001 


Texas  CMtwn  Tranamiseion  Cor|>4 
Proposed  ClHNigaa  in  FERG  Gas  Tariff 

May  9. 198a 

Take  notice  that  Texas  Eastern 
Transmission  Goiporation  (Texas 
Eastem)tda NfayZiiesai  tendered  for 
filing  as  part  of  its  FBRC  Gas  Tariff^ 
Fifth  Revised' Volbme>No.  1,  six  copies 
of  the  following  tbriff  sHeetSt 
Fourth  Revised  Sheet  Noi  50 
Fourth  Revised' Sheet  No.  50A 
Fourth  Revised  SheetNo.  50B 
Fourth  Revised' Sheet  No.  50C 
Fourth  Revised  Sheet  No.  SOD 
Third  Revised  Sheet  Noi  51' 
First  Revised  Sheet  No.  51A 
First  Revised  Sheet  No.  MB 
First  Revised  Sheet  Sa.SlC 
First  Revised  SheetNo.  510 
First  Revised  Sheet  No)  447 
Second  RevisedSheet  No.  498. 
Second  Revised!  Sheet:  Noi  448' 
First  Revised  Sheet  Noi  4G0 
Second  Revised.  Sheet<  No;  451 
Second  Revised  Sheet:  No;  452 
Second  Revised  SheettNoi  463 
Second  Revised  Sheet:  Noi  454: 
Second  Revised  Sheet  No;.465' 
Second  Revised  SheatNoi  4SS 
Second  Revised  SheetNo.  467* 
Third  Revised  Sieet:  No.  4B4 

Texas  Eastern  states  that  it  is  making 
this  instant  filing  pursuant  tO' the' 
transitionrnlesunder  S  154.3Wof the 
Commission's-new-PG^  Regulations' in 
order  (li'Tb  set  forth  as  part  ofTexas 
Eastern's  FHIC  Gas  Tariff  revised  PGA 
provisions  which  comply  with  the' 
requirements  of  S  154.301  ef  seq:,  and  (2) 
to  establish' an  inittalicuirent  adjustment 
rate-in  complianoe  with  f5  15*302(ht)' 
and  154.305  (b]'andi(c)  of  thB 
Commission'sRegulktionsi 

The  proposed<effeotfve  dste>far  the 
subject  tariff  sheets  is- June  1, 1988; 


Texas  Eastern,  states  that  copies  of  the 
filing  were  served  on  its  Jurisdictional 
customers- and  interested  stats 
commissions. . 

Any-person  desiring:  to  be  heardior  to 
protest  said  filing  should.file  a<  motion  to 
intervene  or  a  protest  with. the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in.  accordance  with  Rules  214 
and  211  of  the  Commission's^  Rules  of 
Practice  and  Procedure  (18  CFll^385.214|. 
385.211),  All  such  motions,  or.  protests 
should  he  filed  onor  before  May  18, 
1988.  Protests  will  be  consideredby  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Gogies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  ins^ectioa. 
Lois  D..euiMU.. 
Acting  Secretary. 
[FR  Obc.  aS^lOSCt  Filed  5-10-88;  8:46  am] 


Transcontinantal  Gas  PIpvUncGorp^ 
Proposed  Ctumges  in  FERCOas  Tariff 

[Docket  No*.  RP8«^160-000  and  TQ88-1- 
29-OQOJ 

MayU  1988. 

> 

Take  notice  that  on  May  2..  1988. 
Transcontinental  Gas  Pip>e  Une 
Cbrporation(Tran8co)  tendered  for 
fillhg-as  part  of  its  FERC  Gas  Tariff, 
Second  Rbvised*  Volume  No.  i;  the 
following  tariff  sheets: 

Second  Revised  Volume  Nbs.  1 

Revised  Fbrty-EightH  Revised  Sieet  No. 

15 
Revised  Eighth' Revised  SheetNo.  15-A 
Sixth  Revised  fflieet  No.  247 
Sixth)  Rtovised  Sheet  Na  248 
EightHiRbvised  Sheet  No:  249< 
Sixth  HtoviBedi  Sheet  No)  250' 
Sixdi'RevisedlSheetNb:  25<Ki¥ 
ThitdiReviBed'SheetNa  250-V 
ThiidJfeviBedl  Sheet  No.  250^ 
Second  Revised SheettNo.  250-D 

The  proposed  effective  datefor  the 
subject  tariff  sheets  is  jture-i;  1988. 

Transco'statesthatit  is  making  the 
tariff  filing' in  compliance  witk  §  154.310 
of  the  Commission's  Regulations,  which 
contain' the  Transition  Rules  applicable 
to  the  Commission's  new  Purchased  Gas 
Adjustment  (PGA),  regulations  adopted 
inOtder  Nos;  483and  488-A.  The  filing 
includes  tariff  sheets  containing  (1)  a 
PGA  clause  pursuant  to>  9  154^.303  of  the 
Regulations;  (21  an- initial  current 
adjustment  rate  computed  under 
9  154'.310(b)  of  die  Regulationr,  and  (3) 


the  existing:  sursfaarge  rate  pursuant  to 
9. 154.310ric).  of  thaR^(uiations. 

TranscQ  states,  that  copies.  o£  the  filing 
have  been  served  upon  its  customers, 
state  commissiians.  and  athet  interested 
parties. 

Any  person  desiring  to  be  heardor  to 
protest  said  filing  should  files  motion  to 
intervene  or  protest  withithe  FedecaL 
Ehergy  Commission..a2&  North  Capitol 
Sti-eet,  NE.,  Washington,  DC  20426,.in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Ptactice'and 
Procedure  (18  CFR  385.211  and  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  May.16, 1988.  Protests  • 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commissioitand  are  available  ferpublic 
inspection. 
Lois  D.  Casbell;. 
Acting  Secretary. 

\¥R  Doc.  88-10546  Filed  5-10-88;  8:45^  am] 
BiLUNQ  cooc  srirmi-a 


(Docket  Nos.  RP88-150-400  and  TAea-5<- 
42-000] 

Transwestem  PIpeHne  Co^  Propoaed 
Ctuingea  ih  FERC  Gaa  Tariff 

May  6, 1988. 

Take  notice  thai  Transwestem 
Pipeline  Company  (Transwestem)  on 
April  29, 1988  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1.  the  following  tmiff  8heet:8 
44th  Revised  Sheet  No.  5 

The  tariff  sheet  listed  above  is  being 
filed  pursuant  to  Transwestem's 
Purchased  Gas  Adjjistment  provision  set 
forth  in  Article  Ifl^ofi  the  General  Terms 
and  Conditions  of  Transwestem's  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1.  The  Purchased  Gas:  Cost  Adjustment 
reflected  herein.represents  an  increase 
of  $0.0004/dth  as  measured. against 
Transwestem's  Semi-Annual  PGA  filing 
in  Docket  No.  TA88^-42-O00  (PGASS- 
4),.  which,  became  effective  on  April  1, 
1988. 

The  proposed' effective  date  for  the 
tariff  sheet  listed  above  is  July  1, 1988.    - 

Transwestem  has  also  tendered  for 
filing  on  April  29. 1988  the  tadff  sheets, 
listed  below  pursuant  to  Order  No.  483, 
9  154.303  (b](l]  of  the  Gommissionls 
regulations  to  establish  a  new 
Purchased  Gas  Adjjistment  (PGA) 
Clause  to  be  effective  J(„.e  1. 1988. 
These  tariff  sheets  will  appear  in 
Transwestem's  Article  19  of  the  General 


Terms  and  Conditions  of  Transwestem's 

FERC  Gas  Tariff.  Second  Revised 

Volume  No.  1.  Tendered  for  filing  are: 

1st  Revised  Sheet  No.  72 

6th  Revised  Sheet  No.  73 

11th  Revised  Sheet  No.  74 

7th  Revised  Sheet  No.  75 

1st  Revised  Sheet  No.  75A 

7th  Revised  Sheet  No.  76 

3rd  Revised  Sheet  No.  76A 

3rd  Revised  Sheet  No.  76B 

3rd  Revised  Sheet  No.  76C 

Copies  of  the  filing  were  served  on 
Transwestem's  jurisdicational 
customers  aqd  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NW..  Washington. 
DC  20426,  in  accordance  in  99  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
Ijefore  May  13, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Acting  Secretary. 
(FR  Doc.  88-10513  Filed  5-10-88;  8:45  am] 

BILUNG  CODE  6717-01-M 


[Docket  Nos.  RP88-134-000  and  TQ88-1- 
30-000] 

Trunkiine  Gaa  Co.;  Proposed  Cliangea 
In  FERC  Gas  Tariff 

May  6, 1988. 

Take  notice  that  Trunkiine  Gas 
Company  (Trunkiine)  on  May  3, 1988, 
tendered  for  filing  the  following  revised 
tariff  sheet  to  its  FERC  Gas  Tariff, 
Original  Volune  No.  1:    . 
Sixty-First  Revised  Sheet  No.  3-A 

Trunkiine  further  states  that  it  is  filing 
herewith  six  (6)  copies  of  the  following 
revised  tariff  sheets  to  its  FERC  Gas 
Tariff,  Original  Volume  No.  1. 
Seventh  Revised  Sheet  No.  21-D 
Seventh  Revised  Sheet  No.  21-E 
"Twelfth  Revised  Sheet  No.  21-F 
Fourth  Revised  Sheet  No.  21-F.l 
Eighth  Revised  Sheet  No.  21-G 
Sixth  Revised  Sheet  No.  21-1 
Sixth  Revised  Sheet  No.  21-1 
First  Revised  Sheet  No.  21-1.1 
First  Revised  Sheet  No.  21-1.2 
Original  Sheet  No.  21-J.3 


Original  Sheet  No.  21-1.4 
Original  Sheet  No.  21-1.5 

Trunkiine  states  that  the  proposed 
effective  date  of  these  revised  tariff 
sheets  is  June  1, 1988. 

Trunkiine  states  that  the  instant  filing 
is  being  filed  in  accordance  with  Order 
Nos.  483  and  483-A  and  9  154.310 
Transition  Rules  of  the  Commission's 
Regulations.  Sixty-First  Revised  Sheet 
No.  3-A  reflects  Trunkline's  initial 
Quarterly  PGA  Rate  Adjustinent  to  be 
effective  June  1, 1988.  Pursuant  to 
9  154.310(c)(4)(i)  the  proposed  rates  to 
be  effective  June  1, 1988  continue  the 
existing  surcharge  rate  approved  by  the 
Commission's  Letter  Orders  issued 
October  29, 1987  and  November  9, 1987 
in  Docket  No.  TA87-2-30-001 
(September  1, 1987  Compliance  Filing). 
This  revised  tariff  sheet  reflects  a 
commodity  rate  decrease  of  (0.66)  cents 
per  Dt  as  a  result  of  decreases  in  the 
projected  purchased  gas  cost 
component. 

Trunkiine  states  that  these  revised 
tariff  sheets  also  reflect  revisions  to 
section  18  (Purchased  Gas  Cost  Rate 
Adjustinent  (PGA))  of  the  General 
Terms  and  Conditions  of  Tmnkline's 
FERC  Gas  Tariff,  Original  Volume  No.  1 
to  implement  the  changes  as  set  forth  in 
the  Commission's  Order  Nos.  483  and 
483-A. 

Trunkiine  is  also  filing  herewith  six  (6) 
copies  of  the  following  tariff  sheets  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  1: 
Fifteenth  Revised  Sheet  No.  3-B 
First  Revised  Sheet  No.  21-0 

The  proposed  effective  date  of  these 
revised  tariff  sheets  is  June  1, 1988. 

Tmnkline  states  that  these  revised 
tariff  sheets  reflects  the  cancellation  of 
section  21  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff. 
Original  Volume  No.  1  to  eliminate  all 
incremental  pricing  provisions  effective 
June  1, 1988.  pursuant  to  Congress' 
repeal  of  Tide  II  of  the  NGPA  and  the 
Commission's  Order  No.  478  issued  July 
27, 1987  in  Docket  No.  RM87-28-000,  et 
al,  which  revoked  Incremental  Pricing 
regulations  effective  January  1, 1988  (40 
FERC  61,095). 

Copies  of  the  filing  were  served  upon 
Trunkline's  jurisdictional  customers  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  99  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  13, 1988.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell.     - 

Acting  Secretary. 

[FR  Doc.  88-10514  Filed  5  -10-88;  8:45  am) 

BnjJNO  COOE  «717-01-M 


[Docket  Nos.  RP88-27-006  and  RP8S-209- 
015] 

United  Gas  Pipe  Une  Co.;  Filing 

May  9, 1988. 

Take  notice  that  on  April  29, 1988, 
United  Gas  Pipe  Line  Company  (United) 
tendered  for  filing  the  following  tariff 
sheets  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1: 

Revised  Substitute  Revised  Original 

Sheet  No.  4-Gl 
Revised  Substitute  Revised  OriglQal 

Sheet  No.  4-H 
Revised  Substitute  Revised  Original 

Sheet  No.  4-1 
Revised  Substitute  Revised  Original 

Sheet  No.  4-J 
Revised  Substitute  Revised  Original 

Sheet  No.  4-K 
Revised  Altemate  Substitute  Revised 

Original  Sheet  No.  4-Gl 
Revised  Altemate  Substitute  Revised 

Original  Sheet  No.  4-H 
Revised  Altemate  Substitute  Revised 

Original  Sheet  No.  4-1 
Revised  Altemate  Substitute  Revised 

Original  Sheet  No.  4-J 
Revised  Altemate  Substitute  Revised 

Original  Sheet  No.  4-K 

United  states  that  the  revised  tariff 
sheets  reflect  arithematical  revisions  to 
its  April  IS.  1988  compliance  filing, 
which  results  in  an  additional 
absorption  of  approximately  $450,000  in 
take-or-pay  related  costs.  United  states 
that  this  filing  is  made  subject  to  the 
same  conditions  and  reservations  set 
forth  in  its  April  15, 1988  compliance 
filing. 

United  states  that  copies  are  being 
served  on  all  its  jurisdictional 
customers,  state  commissions  and  the 
parties  to  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  .to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
NorUi  Capitol  Stieet  NE.,  Washington. 
DC  20426,  in  accordance  widi  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 


1677B 


Ptwferai  Regbter  /  VoF;  59.  Wa.  91  /  Wednesday.  Mtay  11>  laaB  /  Niallces. 


385:211-  (1987))!  All  sue*  motionr  or  | 
protests  should  he  ffletfoirorbelbre' 
May  Ifr,  ISeS:  P^ateflt8  will  be 
considered' by  dieCannnis^ioir in- 
determining  dir  appropriate- action  tb  be 
taken,  but*  will  nof  serve  to- make 
protestants  parties  to  the  proceeding'. 
Any  person  wishing  to  become  a  paaiy 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with^tfae- 
Commission  and  are  avaiktbte-fbrpablic 
inspection; 
Lots  D.  Casheil, 
ActiagSacnUuy.    . 
[FR  Doc.  88-10546  Filed  5-10-W;  8:4fi  am) 

BtUJNO  COOC  (717-01-H 


(Docket  ftos.  RP88-123-000'and  TA88-2- 
56-000] 

Valero  Uitantate  Ttanemiaaion  Cot; 
PropoM«ChMige»ift.FERC  Ota  Tariff 


May  6, 1988. 

Take  notice  that  V&J'ero  Interstate 
Transmission  Company  ("Vitco"),  on. 
May  2, 1988  tendered  for  fiUng  the   F 
following  tariff  sheets  fia  required  by 
Orders  483  and  483-A  containing 
changes  in  its  Purchased  Gas 
Adjustment  Clause  and  cheinges  in  rates 
pursuant  to  such  pmvisiona: 

FERCGas  Tariff.  Original  Volume  No.  1 

7th  Revised  Sheet  No.  14\2 
1st  Revised  Sheet  Na  21.7 
2nd  Revised  SheehNa  2L8 
2nd  Revised  Sheet.No..21^ 

FERC  Gas  Tariff,  Original  Volume  No.  2 

12th  Revised  Sheet  Ha.  6. 

2nd  Revised  Sh^t  No.  8 

2nd  Revised*  Sheet  No.,  ft 

2nd  Revised  Sheet  No.  10 

2nd  Revised' Sheet  No..  U 

2nd  Revised  Sheet  No.  12 

Original  Sheet  No;  IZl 

Original  Sheet  Nbs.  12.2-12:49  Reserved" 

Vitco  states  that  this  ffllng;reflfect» 
changes  in  its  Purchased  Gas 
Adjustment  Clause  and  purchased  gas 
cost  rates  pursuant  to  the  requirements 
of  Orders  483  and  483-A. 

The  change  in  rates  to  Rate  Schedule 
S-1,  FERC  Gas  Tariff.  Original  Volume 
No.  2  includes  an  increase  in  purchased 
gas  costs  of  15291  per  MMBtu  and  a 
surcharge  of  $.2943  per  MMBtu.  The 
change  in  rates  to  Rate  Schedule  S-3 
includes  an  increase  in  purchased'gas 
cost  of  $.1561  per  MMBtu  and  a  negative 
surcharge  of  $1.1241  per  MMBtu;  lire 
surcharge  ineacb  RateSehediile  is 
designed  to  eliminate  the  balmce  in  the 
deferred  purchased  gas  cost  account. 

The  proposed  effective  date  for  the 
above  filing  is  June  1, 1988.  Vitco 
requests  a  waiver  of  any  Commission 


order  or  regulatfiaas  which  would*' 
prohibit  implementation  by  June  1. 1988: 
AnypoaaBifesirihstD  be  heard  orto 
protest  seid' filing  should*  file- a  motion  to 
intervene  or  protest  with- the' Federal 
Energy  RfegulattiryCbmnrisBion,  825 
North' C^itDl>  Street,  NE.,  Washington. 
DC  20fflK  in^aocordance  with- 9  9  365.214 
and'3B5.211  of  tfaeCmnmission's  I^ilbs 
and<  Regulations.  All' such  motionv  or 
protests  should' brfSfad.  on  or  before 
May  13. 1988.  Protests  will  be 
considered  by  the*Commi8sionin: 
determining  ths appropriate  action:  to  be 
taken;  butwill'natsepve  to  make 
protestants  pades:  to  tHe*  proceeding. 
Any  peiwiu.  wiwHiiig;  t>r  bwanne'  a*  perty 
must  fQ^  at  omtian'tcr  intervene.  Copies 
of  this  filing' ace  on- file  with  the 
Commission  and  are  avadahle  for  public 
inspection  in  the- Public  Rlrfbrence 
Rbom. 

Lois  D!  Ctoheil, 
Acting  Secretary. 
[FR  Doc.  88-10515  Filed  5-10-88:  8:45  am] 

MUJNO.CaOE  (717-01^ 


[Do€lcs#lloe* 
43-000] 


ie»«00,  and.TQ8«-1- 


WilUams  Natural  GamCompanr. 
Proposed  Changm.iii  FEBC  Gaa  Tariff' 

May6.ia8& 

Take  noticvtiiat  WilliamaillllatiuBr. 
Gas  Companir  (iWNG):Qn  AfmLza  1988, 
tendered  for  fiUng.  the  following  tariff 
sheets  to  itrFSC  Cas  Tan^ Original 
Volume-No..  Ic. 

First  R»i8ed:FirrtRa9riaBd9iBirt-Maa>  79-7& 

811-86,  8a.and  as 
SacondiS2viaedBint(RewaaaLSiaetNo>>87. 

92  and  93 
First  RevisedSecomfKevised  Sheet  Nok  2, 

76-8a'  9B'antf  9T 
Third  Revised  Third  RmuaadSiaet-I^;  T 
Second  Sftvised  FautdlBbviaedSlimtNiii  6 

These  tarifE  sfasets  are  being:  Sled  in 
compliance  witfr  OMiirlSb.  4834  issued 
November  Itl.  1987:  ilma^^c  taps  is 
alkobeiny  filed  in  compliance  wit&' 
FffiC  Form  Nb.  5«S!-PG"A. 

WNG  stetes  thatpursuant  to  the 
Purchased  Gas  Adjustmentin  the 
revised  Article  21  of  its  FERCGas  Tariff, 
which  is  beiiisreriaed  by  this  filing,  it   ' 
proposes  to- decrease  its  rates  effective 
June  1, 1988,  to  reflect  a  $.0450  per  Mcf 
decrease  in  the  Cumulative  Adjustment 
due  to  a  decrease  in.WNG'8  projected 
gas  purchase  cosDk 

WNG  statRR  thnt  copies  of  its  filing 
were  served  on.  all  jurisdictional 
customers  and'- interested  state- 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protestwith  the  Federal 


Energy.  Regulating  Cominisaiaiu.a25 
North  CapUor  Street..  NE:.Wkafiing^on. 
DC  20428,  in  accordance  wdtfi.  fi  385-211 
and  385.214  of  ttte  Cbmminirai'cRu&s 
of  Practice  and  PtocedurertlS  CFR 
385.211,  385.214);  AH  such  motions  or 
protests  should  be  filed  omoc  before 
May  13, 1988.  Pfcotestft  will&e 
considered  by  tUe  CbmrnisnoDn  in 
determining  tHe  appropriate  action  to  be 
taken,  but  wilEnol  serve  toumaks 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a>motionta  intervene-.  Copies 
of  this  filing- are  on  file  witi^  the 
Commission  and  areavallabikfiirpTdilic 
inspection. 
L(Mi.D:  CkiKsD:. 
Actiiig.Secretary. 
[ER  Doc  8&4a61S)Filed  5-iat^8::8Mfi-ani). 

BNJlHM  COI)e«riJ)i4U««l- 


[Dodmt  NOft  RP88-1«4i-000  amnt38»-r- 
36-0001 

West  Tteae  Gas,  bic;  FINng  of  PGA 
Tariff  Sheets 

May  9. 1988. 

Take  notice  diaton  May  3. 1988.  West 
Texas  Cas;  Inc:  (WTG]  tendered  for 
filing^as  part  of  itfr  FERC  Gas.  Tariff. 
Original  Volume  No.  1,  the  following 
tariff  sheets: 

Ninth  Revised  Sheet  No.  38* 
First  Revised  Sheet  No.  211 
First  Revised  Sheet  No.  21a 
Third  Revised  Sheet  No.  2tb: 
Second  Revised  SheeLNQ..21c. 
First  Revised  Sheet  No..21d 
First  Revised*  Sheet  No.  21e 
Original  Sheet  Nos.  21f  through  21j 

Ninth  BeviaediShesti9b..3a  and  the 
accompanying  explanatoi^tanfL  sheets 
were  filed  by  WTG  in  accordance  with 
the  transmittal  rules  under  the 
Commissioa'a  recendy  revised 
purohased  gfia.ad4iisdiient  regulations. 

Capiesiolthe&QagcweDKseEved  upon 
WTG'si  euatDmem-  and)  intemsted^  state 
commissions. 

Any  persons  desiring^  ta.be  heard  or  to 
protest  said  filing,  should  file  a  motion  to 
intervene  or  protest  %vith.  the  Federal 
Energy  Regulatory  CammiflBioru.825 
North  Capitol  Street  NE:,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  andPtoceduce  G16  CFR  385.211 
and  385.214);  All  such  motions  or 
protests  should  be.  filed  on  or  before 
May  16, 1988.  Protests  will  be 
considered  by  the  Commission  in. 
determining' die. appropriate  action,  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
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must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  riie 

Commission  and  are  available  for  public 

inspection. 

Lois  0.  CuheO. 

Acting  Secretary. 

(FR  Doc.  8&-10547  Filed  5-10-88;  8:45  am] 

BMXINQ  COOC  •717-01-11 


[Docket  No*.  RPOS-156-000.  and  TQSS-1- 
49-000] 

Williston  Bssin  intecsiate  Pipeine  Co^ 
Purchase  Gas  Cost  Adjustment  FMIng 

May  6, 1988. 

Take  notice  that  on  May  2. 1988, 
Williston  Basin  Interstate  Pipelme 
Company  (WiUiston  Basin),  Suite  200, 
304  East  Rosser  Avenue,  Bismardc, 
North  Dakota  58501,  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff  the 
following  tariff  sheets: 

First  Revised  Volume  No.  1 

Tenth  Revised  Sheet  No.  10 
Third  Revised  Sheet  No  91 
Second  Revised  Sheet  Nos.  92-95 
Original  Sheet  Na  95A 
Second  Revised  Sheet  Na  96 
Third  Revised  Sheet  Na  97 
Original  Sheet  No.  07A 
Second  Revised  Sheet  Nos.  9a-98A 

Original  Volume  No.  2 

Twelfth  Revised  Sheet  No.  10 
Twelfth  Revised  Sheet  No.  11 

Williston  Basin  also  submitted  for 
filing  as  part  of  its  FERC  Gas  Tariff  the 
following  alternate  tariff  sheet 

First  Revised  Volume  No.  I 
Alternate  Tenth  Revised  Sheet  Na  10 

Williston  Basin  states  that  it  has 
prepared  the  instant  PGA  filing  without 
the  benefit  of  a  final  Conunissioa  Order 
in  Docket  Na  TAB&-d-49-000  and  as 
result  submits  both  Alternate  Tenth 
Revised  Sheet  No.  10  aiKi  Tenth  Revised 
Sheet  No.  10  consistent  wth  its  request 
in  Docket  No.  TA88-3-49-00a 

The  Company  requests  an  effective 
date  for  the  tar^  sheets  of  June  1. 1988. 

Both  Alternate  Tenth  Revised  Sheet 
No.  10,  and  Tenth  Revised  Sheet  Na  10 
(First  Revised  Volume  No.  1).  reflect  a 
change  in  the  Cumulative  Gas  Cost 
Adjustment  for  Rate  Schedules  G-1. 
SGS-1  and  E-1  of  a  negative  17.380 
cents  per  dkt  from  the  Cumulative  Gas 
Cost  Adjustment  contained  in  the 
Company's  March  31. 1988  filing  in 
Docket  No.  TA88-3-49-00a  These 
changes  reflect  a  ciunulative  gas  cost 
adjustment  from  the  average  base  cost 
of  purchased  gas  of  a  negative  50.900 
cents  per  dkt  as  suppwteid  in  Schedule 
D-1. 


Pursuant  to  the  Commission's  Final 
Rule  (Order  No.  483)  and  Order  on 
Rehearing  (Order  Na  48a-A)  in  Docket 
No.  RM86-14  issued  Novendier  10. 1987 
and  March  2. 1988.  respectively, 
Williston  Basin  also  sutMnttted  Third 
Revised  Sheet  No.  91,  Second  Revised 
Sheet  Nos.  92-05,  CMginal  Sheet  No. 
95A,  Second  Revised  Sheet  No.  96,  Third 
Revised  Sheet  No.  97,  Original  Sheet  Na 
97 A,  and  Second  Revised  Sheet  Nos.  98 
and  98A  reflecting  revision  to  its 
Purchased  Gas  Cost  Adjustment 
Provision. 

Williston  Basin  also  submitted 
Twelfth  Revised  Sheet  No.  10  (Original 
Volume  No.  2)  which  would  require  a 
change  to  the  cumulative  gas  cost 
adjustment  for  Rate  Schedule  X-1  of  a 
negative  17.380  cents  per  dirt  from  the 
Cumulative  Gas  Cost  Adjustment 
contained  in  the  company's  March  31, 
1988  fiKng  in  Docket  No.  TA88-3-49-00a 
and  Twelfth  Revised  Sheet  No.  11  which 
was  not  included  in  the  Company's 
March  17, 1988  flhng  in  Docket  No. 
RP87-115-003.  but  which  was 
nonetheless  accepted  by  Letter  Order 
dated  April  6, 1988. 

Williston  Basin  states  that  by  Letter 
Order  dated  April  12, 1988.  it  was 
granted  waiver  of  the  Form  542-PGA  9- 
track  magnetic  tape  filing  requirement 
In  lieu  thereof  the  Coaipany  has 
submitted  the  instant  filing  on  personal 
computer  floppy  diskette. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385-211).  All  such  motions  or  protests 
should  be  filed  on  or  before  May  13, 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  aciton  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
LoisD.CMheH. 
Acting  Secretary. 
(FR  Doa  88-10517  Filed  5-10-8*  8:46  am] 

BHJJNO  CODE  •717-01-M 


Western  Area  Power  Administration 

Irrigation  Efficiency  Program; 
Cooperathre  Agreement 

AOEWCV;  Western  Area  Power 
Administration,  Department  of  Energy. 


action:  Irrigation  ^dency  Program, 
Notice  of  Proposed  Cooperative 
Agreement. 

summary:  The  Western  Area  Power 
Administration  announces  that, 
pursuant  to  10  CFR  600.7(b),  eligibility 
for  a  cooperative  agreement  to  design, 
develop,  and  implement  an  irrigation 
Efficiency  Program  (Program)  for  the 
State  of  Colorado  has  been  restricted  to 
the  Colorado  State  Soil  Conservation 
Board  (CSSCB). 

FOR  FURTHER  INFORMATION  CONTACT. 

Ms.  Peggy  Plate,  Conservation 
Specialist,  Loveland  Area  Office, 
Western  Area  Power  Administration, 
P.O.  Box  3700.  Loveland  CO  80539,  (303) 
490-7227. 

SUPPLEMENTARY  INFORMATION:  In  1981 

the  Western  Area  Power  Administration 
(Western)  initiated  a  Conservation  and 
Renewable  Energy  (C&RE)  Program. 
Among  the  various  program  activities  is 
an  Irrigation  Pump  Testing  and 
Equipment  Loan  Program  with 
Western's  customers,  llie  Loveland 
Area  Office  has  been  working  with  the 
Colorado  State  Soil  Conservation  Board 
to  mutually  benefit  the  State  and  the 
Federal  Goverrmient  by  improving  end- 
users'  pump  efficiencies  and  agricultural 
practices.  Western's  goals  include  the 
efficient  utilization  of  energy  resources. 
Western  supports  programs  such  as  this 
Uirough  its  C&RE  Program.  The  CSSCB 
is  committed  to  the  economic  success  of 
Colorado  agriculture  and  is  in  the  best 
position  to  manage  this  Program.  The 
CSSCB  and  the  United  States 
Department  of  Agriculture  Soil 
Conservation  Service,  have  worked  with 
local  soil  conservation  districts  in 
irrigation  and  water  efficiency  programs 
and  %vill  provide  expertise  aiul  training 
to  CSSCB  personnel  hired  to  fulfill  die 
objectives  of  this  Program. 

Solicitation  Number  DE-RP65- 
88WJ05725 

Scope  of  Project  The  Program  is 
designed  to  develop  and  implement 
irrigation  efficiency  activities  within  the 
State  of  Colorado.  The  Program  will 
include  an  appropriate  management 
plan  for  the  program,  data  collection 
and  reporting  responsibihties,  and 
coordination  of  those  activities  with 
other  agencies  involved  in  energy 
conservation  such  as  utilities  and 
Statewide  organizations. 

Issued  in  Golden.  Colorado,  April  29, 1988. 
WiUiam  H.  Clagett, 
Administrator. 
[FR  Doc.  86-10434  PUed  5-10-88:  8:45  am] 
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ENVmONMENTAL  PROTECTION 
AQENCY 

(OPP-30M7A;  Fm.-3377-2] 

MUet  Leboretoiles;  Approval  of 
Pesticide  Product  RegMratlons 

AOCNCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


f:  This  notice  announces 
Agency  approval  of  applications 
submitted  by  Miles  Laboratories,  to 
register  four  laser  pesticide  products 
containing  an  active  ingredient  not 
included  in  any  previously  registered 
products  pursuant  to  the  provisions  of 
section  3(c)(5)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodentidde  Act  (FIFRA). 
as  amended. 

FON  nmTNOI  MFOMMA-nON  CONTACT: 
By  mail: 

George  LaRocca,  Product  Manager  (PM) 
15,  Registration  Division  (TS-767C). 
Office  of  Pesticide  Programs,  401 M 
St..  SW:.  Washington.  DC  2046a 
Office  location  and  telephone  number 
Rm.  204.  TS-767C  Environmental 
Protection  Agency,  1921  )effer8on 
Davis  Hwy.,  Arlington.  VA  22202. 
(70^-557-2400). 
SUPPLEMDfTARV  INFOMIATWN:  EPA 
issued  a  notice,  published  in  the  Federal 
Register  of  April  16. 1986  (51  FR 12923). 
which  announced  that  Miles 
Laboratories.  Household  Product  Div., 
7123  West  65th  St.,  Chicago,  IL  60638, 
had  submitted  applications  to  register 
the  following  Laser  products  (EPA  File 
Symbols  121-GL,  121-GA.  121-GT,  and 
121-GI),  containing  the  active  ingredient 
cyfluthrin  [cyano-(4-fIuoro-3-  i 

phenoxyphenyl)methyl-3-{2.2-  \ 

dichloroethenyl)-2.2- 
dimethylcyclopropanecarboxylate],  an 
active  ingredient  not  included  in  any 
previously  registered  products. 

The  applications  were  approved  for 
general  use  on  October  17, 1987,  for  the 
following  products: 

1.  EPA  Reg  No.  121-35.  Product  name: 
Laser  Flying  Insect  Killer.  0.04%.  Use: 
For  flying  insects  such  as  houseflies, 
stableflies,  mosquitoes,  roaches,  moths, 
and  hornets. 

2.  EPA  Reg.  No.  121-36.  Product  name: 
Laser  Ant  and  Roach  Killer.  0.1%.  Use: 
control  ants,  roaches,  and  other  insects 
around  baseboards,  cracks,  and  i 
crevices.  | 

EPA  Reg.  No.  121-37.  Product  name: 
Laser  Flea  Killer  Spray.  0.1%.  Use:  As 
surface  spray  to  kill  fleas,  roaches, 
crickers,  ticks,  spiders,  and  other  j 

household  insects.  ' 

4.  EPA  Reg.  No.  121-38.  Product  name: 
Laser  House  and  Garden  Multipurpose 


Insect  KiUer.  0.04%.  To  kill  mosquitoes, 
roaches,  hooseflies,  and  o&er  garden 
bugs  and  sucking  insects. 

The  Agency  has  considered  all 
required  data  on  the  risks  associated 
with  the  proposed  use  of  cyfluthrin 
[cyano-(4-fluoro-3- 
phenoxyphenyl)methyl-3-)2,2- 
dicholoroethenyl)-2.2-dimethyl- 
cyclopropanecarboxylate]  and 
information  on  social,  economic,  and 
environmental  benefits  to  be  derived 
from  use.  Specifically,  the  Agency  has 
considered  the  nature  of  the  chemical 
and  its  pattern  of  use,  application 
methods  and  rates,  and  level  and  extent 
of  potential  exposure.  Based  on  these 
reviews,  the  Agency  was  able  to  make 
basic  health  and  safety  determinations 
which  show  that  use  of  cyfluthrin 
[cyano-(4-fluoro-3-phenoxyphenyl)- 
methyl-3-(2,2-dichloroethenyl)-2,2- 
dimethylcyclopropanecarboxylate] 
when  used  in  accordance  with 
widespread  and  conmionly  recognized 
practice,  wU  not  generally  cause 
unreasonable  adverse  effects  on  the 
environment. 

More  detailed  information  on  this 
registration  is  contained  in  a  Chemical 
Fact  Sheet  on  cyflutrhin  [cyano-{4- 
fluoro-3-phenoxyphenyl)methyl-3-(2,2- 
dichloroethenyl)-2,2-dimethyl- 
cyclopropanecarboxylate]. 

A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and  formulations, 
science  findings,  and  the  Agency's 
regulatory  position  and  rationale,  may 
be  obtained  from  Registration  Division 
{TS-767C).  Environmental  Protection 
Agency,  Registration  Support  and 
Emergency  Response  Branch,  401  M  St., 
SW.,  Washington,  DC  20460. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Program  Management 
and  Support  Division  (TS-757C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  236,  CM#2. 
Arlington.  VA  22202  (703-557-3262). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must  be 
addressed  to  the  Freedom  of 
Information  Office  (A-101).  401  M  St. 
SW.,  Washington.  DC  20460.  Such 
requests  should:  (1)  identify  the 
products'  name  and  registation  numbers 
and  (2)  specifiy  the  data  or  information 
desired. 


Anthority:  7  U.S.C.  138. 

Dated:  April  28, 19e& 
Douglas  D.  Campt. 

Director.  OffitxofPeeticidePrograma. 
(FR  Doc.  88-10351  Filed  5-10-88;  8:46  am] 


[PP  7Q3465/TS60;  iPRI-3377-1] 

Oof entezine;  EstabNetmient  Of 
Temporary  Tolerances 

AOfNCV:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  has  established 
temporary  tolerances  for  clofentezine  in 
or  on  certain  raw  agricultural 
commodities.  These  temporary 
tolerances  were  requested  by  Nor-Am 
Chemical  Co. 

date:  These  temporary  tolerances 
expire  March  30, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

By  mail: 

Dennis  Edwards,  Product  Manager  (PM) 
12,  Registration  Division  (TS-767C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 

Office  location  and  telephone  number: 
Rm.  205.  CM#2, 1921  Jefferson  Davis 

Highway,  Arlington.  VA.  (703)  557- 

2386. 
SUPPLEMENTARY  INFORMATION:  Nor-Am 

Chemical  Company.  P.O.  Box  7495.  3509 
Silverside  Rd.,  Wilmington,  DE 19803, 
has  requested  in  pesticide  petition  (PP) 
7G3465  the  establishment  of  temporary 
tolerances  for  clofentezine  [3,6-bi8-(o- 
chlorophenyl)  1, 2,4,5- tetrazine]  in  or  on 
the  raw  agricultural  commodities  pears 
at  0.5  part  i>er  million  (ppm).  almond 
hulls  at  15.0  ppm,  almond  nutmeat  at  0.4 
ppm.  peaches  at  1.0  ppm.  nectarines  at 
1.0  ppm,  meat  and  meat  byproducts  of 
cattle  at  0.05  ppm,  cattle  kidney  at  0.05 
ppm.  cattle  liver  at  0.20  ppm,  and  milk  at 
0.05  ppm.  These  temporary  tolerances 
will  permit  the  marketing  of  the  above 
raw  agricultural  commodities  when 
treated  in  accordance  with  the 
provisions  of  the  experimental  use    > 
permit  45639-EUP-33,  which  is  being 
issued  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
as  amended  (Pub.  L  95-396,  92  Stat  819; 
7  U.S.C.  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerances  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerances  have  been  established  on  the 
condition  that  the  pesticide  be  used  in 
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accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Nor-Am  Chemical  Co.  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

These  tolerances  expire  March  30, 
1989.  Residues  not  in  excess  of  these 
amounts  remaining  in  or  on  the  raw 
agricultural  commodities  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of.  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerances.  These  tolerances  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  ft-om  tolerance 
rtiquirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  publsihed  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

Authority:  (21  U.S.C.  346a(j)). 
Dated:  April  29. 198& 
Edwin  F.  Tuuworth, 

Director,  Registration  Division,  Office  of 

Pesticide  Programs. 

(FR  Doc.  88-10352  Filed  5-10-88;  8:45  am] 

MIXING  COOE  6SM-60-M 


FEDERAL  ELECTION  COMMISSION 

HIing  Dates  for  IHinols  Special 
Elections 

agency:  Federal  Election  Commission. 
action:  Notice  of  filing  dates  for  Illinois 
special  elections. 

summary:  Committees  required  to  file 
reports  in  connection  with  the  only 


Special  Primary  Election  to  be  held  in 
the  2l8t  Congressional  District  of  Illinois 
on  July  12. 1988.  should  file  a  12-day  Pre- 
Primary  Report  by  June  30, 1988. 
Committees  required  to  file  reports  in 
connection  with  both  the  Special 
Primary  and  Special  General  Election  to 
be  held  on  August  9, 1988,  must  file  a  12- 
day  Pre-Primary  Report,  a  12-day  Pre- 
General  Report  by  July  28, 1988,  and  a 
30-day  Post-General  Report  by 
September  8, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Bobby  Werfel,  Public  Information 
Office,  999  E  Street  NW..  Washington. 
DC  20463.  Telephone:  (202)  376-3120; 
Toll  Free  (800)  424-0530. 

Notice  of  Filing  Dates  for  Special 
Elections  21st  Congressional  District, 
Illinois 

All  principal  Campaign  Committees  of 
candidates  in  the  Special  Primary 
Election  and  all  other  political 
committees  not  filing  monthly,  which 
support  candidates  in  the  Special 
Primary  shall  file  a  12-day  Pre-Primary 
Report  by  June  30, 1988.  with  coverage 
dates  from  the  last  report  filed  through 
June  22. 1988.  Committees  must  also  file . 
a  July  Quarterly  Report,  with  coverage 
dates  from  June  23, 1988,  through  June 
30, 1988,  due  on  July  15. 1988. 

All  principal  campaign  committees  of 
candidates  in  the  Special  General 
Election  and  all  other  poUtical 
conunittees  not  filing  monthly,  which 
support  candidates  in  this  election  shall 
file  a  12-day  Pre-General  Election 
Report  due  on  July  28. 1988,  with 
coverage  dates  from  July  1, 1988,  through 
July  20. 1988,  and  a  30-day  Post-General 
Report  due  on  September  8, 1988,  with 
coverage  dates  from  July  21, 1988, 
through  August  29, 1988.  Committees 
must  also  file  an  October  Quarterly 
Report  due  October  15, 1988. 
Thamas  J.  JOMfiak,  • 
Chairman,  Federal  Election  Commission. 

Dated:  May  8, 1988. 
[FR  Doc.  88-10560  Filed  5-10-88;  8:45  am] 

MUNM  COOE  C71S-01-M 


FEDERAL  HOME  LOAN  BANK  BOARD 
[No.AC-711] 

Brehm  Federal  Savings  Banic, 
Baltimore,  MD;  Final  Action,  Approval 
of  Conversion  Application 

Date:May4, 198&' 

Notice  is  hereby  given  that  on  April 
29. 1988.  the  Office  of  General  Counsel 
("OGC")  and  the  Office  of  Regulatory 
Policy,  Oversight  and  Supervision 
("ORPOS"),  or  their  respective 


designees,  acting  pursuant  to  delegated 
authority,  approved  the  application  of 
Brehm  Federal  Savings  Bank,  Baltimore, 
Maryland  ("Brehm"),  for  permission  to 
convert  to  the  stock  form  of  organization 
pursuant  to  a  voluntary  supervisory 
conversion  and  the  Office  of  District 
Banks,  with  the  concurrence  of  ORPOS 
and  OGC,  approved  the  application  for 
Brehm  to  merge  into  Second  National 
Federal  Savings  Bank.  Salisbury, 
Maryland. 

By  the  Federal  Home  Loan  Bank  Board, 
lohn  F.  Ghizzoni. 
Assistant  Secretary. 
[FR  Doc.  88-10522  Filed  5-10-88;  8:45  am] 

BIUJNG  COOE  (TIO-OI-M 


[No.  AC-710;  FHLBB  Na  2580] 

First  Federal  Savings  and  Loan 
Association  of  Lenawee  County, 
Adrian,  Ml;  Final  Action,  Approval  of 
Conversion  Application 

Date:  May  4. 1988. 

Notice  is  hereby  given  that  on  April 
29. 1988,  the  Office  of  the  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
First  Federal  Savings  and  Loan 
Association  of  Lenawee  County,  Adrian, 
Michigan  for  permission  to  convert  to 
the  stock  form  of  organization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Office  of  the 
Secretariat  at  the  Federal  Home  Loan 
Bank  Board.  1700  G  Street.  NW.. 
Washington,  DC  20552,  and  at  the  Office 
of  the  Supervisory  Agent  at  the  Federal 
Home  Loan  Bank  of  Indianapolis,  1350 
Merchants  Plaza,  South  Tower,  115 
West  Washington  Street  Indianapolis, 
Indiana  46204. 

By  the  Federal  Home  Loan  Bank  Board. 
lohn  F.  Gliixzoiii. 
Assistant  Secretary. 
(FR  Doc.  88-10523  Filed  5-10-88;  8:45  am] 

MLUNO  CODE  672(MI1-« 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
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may  submit  conuneoU  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Fedetal  Rugistiw  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Tide 
48  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  203-011172-001 
Title:  United  States  Atlantic  and  Gulf 
Venezuela;  Freight  Conference 
Discussion  Agreement 
Parties:  United  States  Atlantic  and  Gulf 
Venezuela  Freight  Conference; 
Marlago  Line;  King  Ocean;  Maritiroa 
Aragua,  S.A.;  Venezuelan  Container 
Line  | 

Synopsis:  The  proposed  amendment' 
would  add  Seaboard  Marine,  Ltd.  as  a 
party  to  the  agreement.  The  parties 
have  requested  a  shortened  review 
period. 


Agreement  No.:  232-011192 

TitJe:  The  "K"  Line-Hyundai  Space 
Charter  and  Sailing  Agreement  in  the 
Far  East-U.S.  Pacific  Northwest 
Trades 

Parties:  Kawasaki  Kisen  Kaisha,  Ltd.; 
Hyundai  Merchant  Marine  Co.,  Ltd. 

Synopsis:  The  proposed  agreement 
would  authorize  the  parties  to  charter 
space  from  one  another  and  to 
coordinate  sailings  in  the  trade 
between  ports  in  the  Far  East  and  U.S. 
Pacific  Northwest  ports,  including 
inland  points  via  such  ports. 

By  Order  of  the  Federal  Maritime 
Commissioa 
Joseph  C  Polking. 
Secretory. 
Dated-  May  6. 1968. 
[FR  Doc  86-10463  Filed  5-10-88:  8:45  am] 

MLUNB  CODE  (730-01-11  | 


Agreefnent(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agTeement(s]  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW..  Room  10325.  Interested  parties 
may  submit  conunents  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regvilations. 


Interested  persons  should  omsult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreemeat 

Agreement  No.:  224-01103»-001. 

Title:  Port  of  Seattle  Equipment  Lease 
Agreement 

Parties: 

Port  of  Seattle 

Stevedoring  Service  of  America 

Synopsis:  The  proposed  agreement 
amends  the  basic  lease  by  (1)  deleting 
authority  to  use  two  rubber-tire'd  gantry 
cranes  at  Port  of  Seattle  Terminals  37 
and  42;  and  (2)  reflecting  appropriate 
rental  adjustment  therefore. 

Agreement  No.:  224-200017-001. 

Title:  Phildadelphia  Port  Corporation 
Terminal  Agreement 

Parties: 

Philadelphia  Port  Corporation 

Delaware  Operating  Company 

Synopsis:  The  proposed  agreement 
extends  the  basic  agreement  term  to  July 
2, 1988,  and  authorizes  the  right  of  the 
parties  to' extend  the  term  for  an 
additional  60  days. 

By  Order  of  the  Federal  Maritime 
Commiasion. 

|onph  C  Polking, 

Secretary. 

Dated:  May  6, 198a 
(FR  Doc.  88-10521  Filed  5-10-88;  8:45  am] 

BtULING  COOE  tTJO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttw  Secretary 

Adviaory  Commlsaion  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  ammouncement  is  made 
of  the  following  natiopal  adviaory  body 
scheduled  to  meet  during  the  month  of 
May  1988: 
Name:  Secretary's  Commission  on 

Nursing 
Date:  May  26, 1988 
Time:  &00  p.m. 

Place:  Capitol  Hill  Club,  300  First  Street. 
SE.,  Washington,  DC 
and 
Date:  May  27, 1988 
Time:  8:00  a.m. 

Place:  Room  703-727 A,  Hubert  R 
Humphrey  Building.  200  Independence 
Avenue,  SW.,  Washington,  DC  20201 
Purpose:  The  Secretary's  Commission 
on  Nursing  will  advise  the  Secretary  of 
Health  and  Human  Services  on  how  the 
pubUc  and  private  sectors  can  work 
together  to  address  problems  and 
implement  solutions  regarding  the 


supply  of  active  registered  nurses.  The 
Commission  will  abo  consider  the 
recruitment  and  retention  of  nurses  in 
the  U.S.  Public  Health  Service,  the 
Veteran's  Administration  and  the 
Department  of  Defense.  As  appropriate 
for  its  work,  the  Commission  will 
consider  the  findings  of  studies  which 
are  relevant  to  the  development  of  a 
multi-year  action  plan  for 
implementation  by  the  public  and 
private  sectors. 

Agenda  for  May  26:  The  agenda  for 
this  meeting  will  consist  of 
presentations  on  the  issue  of  specialty 
certification  for  nurses.  The 
presentations  will  commence  at  8.00 
p.m.;  they  will  be  preceeded  by  a  dinner 
for  Commission  members  which  begins 
at  6:45  p.m. 

Agenda  for  May  27:  The  agenda  for 
this  meeting  will  include:  discussion  of 
the  Commission's  draft  interim  report;  a 
panel  presenation  or  recruitment 
strategies  for  ADN  and  BSN  programs; 
and  preliminary  consideration  of 
recommendations  for  inclusion  in  the 
Commission's  final  report 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Anyone  wishing  to  attend  these 
meetings  who  is  hearing  impaired  and 
requires  the  services  of  an  interpreter 
for  the  deaf  should  contact  the 
Commission  at  least  one  week  before 
the  scheduled  meeting.  All  such 
requests,  as  well  as  requests  for 
information,  should  be  addressed  to  the 
Secretary's  Commission  on  Nursing, 
Hubert  H.  Humphrey  Building.  Room 
616E,  200  Independence  Avenue,  SW.. 
Washington,  DC  20201,  telephone  202/ 
245-0409. 
Lillian  K.  Gibbous. 

Executive  Director.  Secretary's  Commission 
on  Nursing. 
[FR  Doc.  88-10555  FUed  5-10-88;  8:45  am] 

BILUMQ  COOE  41MM)4-M 

Alcohol,  Drug  Abuae,  and  Mental 
Health  Administration 

Committee  Meetings 

agency:  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration,  HHS. 
Notice:  Notice  of  meetings. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  meetings  of  the  agency's 
initial  review  committees  and  national 
advisory  councils  in  the  month  of  June 
1988.  These  committees  will  be 
performing  initial  review  of  applications 
for  Federal  assistance.  Therefore, 
portions  of  the  meetings  will  be  closed 
to  the  public  as  determined  by  the 
Administrator,  ADAMHA,  in 


accordance  with  5  U.S.C.  552(b)(6)  and  5 
U.S.C.  app.  2 10(d).  Notice  of  these 
meetings  is  required  under  the  Federal 
Advisory  Committee  Act  Pub.  L.  92-463. 

Committee  Name:  Behavioral 
Neurobiology  Subcommittee  of  the 
Neurosciences  Research  Review 
Committee,  NIMH. 
■  Date  and  Time:  June  1-3: 8:30  a.m. 

Place:  Crowne  Plaza  Hotel.  1750 
Rockville  Pike,  Rockville,  Maryland 
20852. 

Status  of  Meeting:  Open — June  1:  8:30r- 
9:30  a.m.;  Closed— Otherwise. 

Contact:  Sally  York,  Room  9C-26, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  (301)  443- 
3944. 

Purpose:  The  committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  and  research  training  activities 
relating  to  basic  psychopharmacology 
and  neuropsychology  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  Cellular 
Neurobiology  and  Psychopharmacology 
Subcommittee  of  the  Neurosciences 
Research  Review  Committee,  NIMH. 
,  Date  and  Time:  June  1^3:  8:30  a.m. 

Place:  Crowne  Plaza  Hotel,  1750 
Rockville  Pike,  Rockville,  Maryland 
20852. 

Status  of  Meeting:  Open— June  1: 8:30- 
9:30  a.m.;  Closed— Otherwise. 

Contact:  Joyce  Lamb,  Room  9C-26, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  (301)  443- 
3944. 

Purpose:  The  committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  and  research  training  activities 
relating  to  basic  psychopharmacology 
and  neuropsychology  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

.  Committee  Name:  Services 
Subcommittee  of  the  Epidemiologic  and 
Services  Research  Review  Committee, 
NIMH. 
Date  and  Time:  June  1-3: 9:00  a.m. 
Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase, 
Maryland  20815. 

•  Status  of  Meeting:  Open— June  1: 9:00- 
10:00  a.m.;  Closed— Otherwise. 

Contact:  Gloria  Yockelson,  Room  9C- 
14,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857,  (301) 
443-1367. 

Purpose:  The  committee  is  charged 
with  the  initial  review  of  appUcations 
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for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  and  research  training  activities 
as  they  relate  to  mental  health 
epidemiology,  mental  health  service 
systems  research,  and  evaluation  of 
clinical  mental  health  services  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  Aging 
Subconunittee  of  the  Life  Course  and 
Prevention  Research  Review  Committee. 
NIMH. 

Date  and  Time:  June  2-3: 9K)0  a.m. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 

Status  of  Meeting:  Open— June  2: 9:00- 
9:30  a.m.;  Closed— Otherwise. 

Contact:  Naomi  lichtenberg.  Room 
9C-18,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857,  (301)  443- 
3857. 

Purpose:  The  committee  is  charged 
with  Uie  initial  review  of  appUcations 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  grants,  individual  postdoctoral 
research  fellowships  and  institutional 
research  training  grants,  cooperative 
agreements,  and  research  and 
development  contracts,  as  they  relate  to 
mental  health,  in  the  fields  of  child, 
family,  and  aging  with  recommendations 
to  the  National  Advisory  Mental  Health 
Cotmcil  for  final  review. 

Committee  Name:  Biological  and 
Neurosciences  Subcommittee  of  the 
Mental  Health  Small  Grant  Review 
Committee.  NIMH. 

Date  and  Time:  June  2-3: 8:30  a.m. 

Place:  The  Canterbury  Hotel,  1733  N 
Street,  NW.,  Washington,  DC  20036. 

Status  of  Meeting:  Open— June  2: 8:30- 
9:30  a.m.;  Closed— Otherwise. 

Contact:  Monica  Woodfork,  Room  9C- 
05,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857,  (301) 
443-4843. 

Purpose:  The  committee  is  charged 
with  the  initial  review  of  applications 
for  research  in  all  disciplines  pertaining 
to  alcohol,  drug  abuse,  and  mental 
health  for  support  of  research  in  the 
areas  of  psychology,  psychiatry,  and  the 
behavioral  and  biological  sciences. 

Committee  Name:  Clinical  and 
Behavioral  Sciences  Subcommittee  of 
the  Mental  Health  Small  Grant  Review 
Committee,  NIMH. 

Date  and  Time:  June  2-3: 9:00  a.m. 

Place:  The  Canterbury  Hotel,  1733  N 
Street,  NW.,  Washington,  DC  20036. 

Status  of  Meeting:  Open — June  2:  9:00- 
10:00  a.m.;  Closed— Otherwise. 

Contact:  Kimberly  Crown.  Room  9C- 
05,  Parklawn  Building,  5600  Fishers 


Lane,  Rockville,  MD  20857,  (301)  443- 
4643. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  research  in  all  disciplines  pertaining 
to  alcohol,  drug  abuse,  and  mental 
health  for  support  of  research  in  the 
areas  of  psychology,  psychiatry,  and  the 
behavioral  and  biological  sciences. 

Committee  Name:  Child  and  Family 
and  Prevention  Subcommittee  of  the  Life 
Course  and  Prevention  Research  Review 
Committee.  NIMH. 

Date  and  Time:  June  2-4: 9:00  a.m. 

Place:  The  Bethesda  Holiday  Inn, 
Pennsylvania  Room,  6120  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Status  of  Meeting:  Open — June  2:  9:00- 
10:00  a.m.;  Closed— Otherwise. 

Contact  Dorothy  Tengood,  Room  9C- 
18,  Paridawn  Building.  5600  Fishers 
Lane,  Rockville,  MD  20857,  (301)  443- 
3857. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  and  research  training  activities 
relating  to  basic  psychopharmacology 
and  neuropsychology  with 
reconunendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  Neuroscience  and 
Behavior  Subcommittee  of  the  Alcohol 
Biomedical  Research  Review 
Committee.  NIAAA. 

Date  and  Time:  June  5-8:  5:00  p.m. 

Place:  Wild  Dunes,  Isle  of  Palms, 
South  Carolina  29451. 

Status  of  Meeting:  Open — June  5:  5KX>- 
7:00  p.m.;  Closed — Otherwise. 

Contact:  Samir  Zakhari.  Room  16C-26, 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville,  MD  20857,  (301)  443-6106. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  for  support  of  research  and 
training  activities  and  makes 
recommendations  to  the  National 
Advisory  Council  on  Alcohol  Abuse  and 
AlcohoUsm  for  final  review. 

Committee  Name:  Biochemistry, 
Physiology,  and  Medicine  Subcommittee 
of  the  Alcohol  Biomedical  Research 
Review  Committee,  NIAAA. 

Date  and  Time:  June  6-8: 9:00  a.m. 

Place:  Holiday  Inn  Old  Town,  480 
King  Street  Alexandria,  VA  22314. 

Status  of  Meeting:  Open — June  6: 9:00- 
9:30  a.m.;  Closed — Otherwise. 

Contact  Ronald  F.  Suddendorf.  Room 
16C-26,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857,  (301)  443- 
6106. 
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Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National       j 
Institute  on  Alcohol  Abuse  and        ' 
Alcoholism  for  support  of  research  and 
research  training  activities  and  makes 
recommendations  to  the  National 
Advisory  Council  on  Alcohol  Abuse  and 
Alcoholism  for  final  review. 


Committee  Name:  Epidemiology 
Subcommittee  of  the  Epidemiologic  and 
Services  Research  Review  Committee, 
NIMH. 

Date  and  Time:  June  6-&  9:00  a  jn. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD 
20815. 

Status  of  Meeting:  Open— June  6:  9:00- 
10:00  a.m4  Closed— Otherwise. 

Contact  Gloria  Yockelson.  Room  OC- 
14,  Parklawn  Building.  5600  Fishers 
Lane.  Rockville.  MD  20657,  (301)  443r 
1367. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  and  research  training  activities 
as  they  relate  to  mental  health 
epidemiology,  mental  health  service 
systems  research,  and  evaluation  of  I 
clinical  mental  health  services  with  I 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  National  Advisory 
Council  on  Drug  Abuse,  NIDA. 

Date  and  Time:  June  7-%:  9:00  a.m. 

Place:  National  Institutes  of  Health, 
9000  Rockville  Pike.  Building  31C, 
Conference  Room  9,  Bethesda,  MD 
20892. 

Statas  of  Meeting:  Open — ^June  7: 9:00- 
12:00  Noon:  June  8: 9:00  a.m.-5:00  p  jo.; 
Closed — Otherwise. 

Contact  Sheila  H.  Gardner,  Room  8A- 
54,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857,  (301)  443- 
0441.  I 

Purpose:  The  Council  advises  and  I 
makes  recommendations  to  the 
Secretary.  Department  of  Health  and 
Human  Services,  the  Administrator, 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  and  the  Director, 
National  Institute  on  Drug  Abuse,  on  the 
development  of  new  initiatives  and 
priorities  and  the  efficient 
administration  of  drug  abuse  research, 
including  prevention  and  treatment 
research  and  research  training. 

Committee  Name:  Criminal  and 
Violent  Behavior  Research  Review 
Committee.  NIMH. 

Date  and  Time:  June  8-10: 9:15  a.m. 

Place-  The  River  Inn.  924  Twenty-Fifth 
Sh^et  NW.,  Washington,  DC  20037. 


Status  of  Meeting:  Open — June  8: 9:1S- 
lOKX)  a.m.;  Closed— Otherwise. 

Contact  Peg  Lyons,  Room  9C-18. 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville,  MD  20657.  (301)  443-3857. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  firom  the  National 
Institute  of  Mental  Health  for  support  of 
research  grants,  individual  postdoctoral 
research  fellowships  and  institutional 
research  training  grants,  cooperative 
agreements,  and  research  and 
development  contracts,  as  they  relate  to 
the  mental  health  aspects  of  criminal, 
delimjuent.  and  antisocial  behavior; 
individual  violent  behavior;  sexual 
assault;  and  law-mental  health 
interactions  related  to  these  areas  with 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
flnal  review. 

Committee  Name:  Clinical  Biology 
Subcommittee  of  the  Psychopathology 
and  Clinical  Biology  Research  Review 
Committee.  NIMH. 

Date  and  Time:  June  8-10: 9:00  a  jn. 

Place:  Linden  Hill  Hotel.  5400  Pooks 
Hill  Road,  Bethesda.  MD  20814. 

Status  of  Meeting:  Open — June  8:  9:00- 
10:00  a.m.;  Closed— Otherwise. 

Contact  Maureen  Eister,  Room  9C-08. 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville,  MD  20857.  (301)  443-1340. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
activities  in  the  Helds  of  research  and 
research  training  activities  in  the  areas 
of  clinical  psychopathology  and  clinical 
biology  as  they  relate  to  mental  health 
with  recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  Mental  Health 
Acquired  bnrounodeflciency  Syntbome 
Research  Review  Committee,  NIMH. 

Date  and  Time:  June  9-10:  8:30  a.m. 

Place:  Days  bm,  1775  Rockville  Pike. 
Rockville,  MD  20652. 

Status  of  Meeting:  Open — June  9:  8:30- 
9:15  a.m.;  Closed — Otherwise. 

Contact  Irma  Fisher,  Room  9C-15, 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville,  MD  20657,  (301)  443-6470. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
activities  in  the  fields  of  research  and 
research  training  activities  in  the  areas 
of  psychoneuroimmunological, 
psychosocial,  behavioral,  and 
psychological  aspects  of  AIDS  as  they 
relate  to  mental  health  with 
recommendations  to  the  National 


Advisory  Mented  Health  Council  for 
final  review. 

Committee  Name: 
PsychopharmacolqgicaL  Biological,  and 
Physical  Treatments  Sabcommittee  of 
the  Treatment  Development  and 
Assessment  Research  Review 
Committee,  NIMH. 

Date  and  Time:  Jum  9-10:  9iX)  a.m. 

Place:  Bethesda  Ramada,  8400 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

Status  of  Meeting:  Open — Jime  9: 9:00- 
10:00  a.m.;  Closed— Otherwise. 

Contact  Pamela  J.  Mitchell,  Room  9C- 
14,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville.  MD  20857,  (301)  443- 
1367. 

Purpose:  The  Committee  is  charged 
with  die  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  and  research  training  activities 
in  the  fields  of  treatment  development 
and  assessment  with  recommendations 
to  the  National  Advisory  Mental  Health 
Council  for  final  review. 

Committee  Name:  Psychosocial  and 
Biobehavioral  Treatments 
Subcommittee  of  the  Treatment 
Development  and  Assessment  Research 
Review  Committee,  NIMH. 

Date  and  Time:  June  9-10:  9:00  a.m. 

Place:  Linden  Hill  Hotel,  5400  Pooks 
Hill  Road.  Bethesda,  MD  20814. 

Status  of  Meeting:  Open — June  9:  9:00- 
lOiJO  a.m.:  Qosed — Otherwise. 

Contact  Frances  Smith,  Room  9C-02, 
Parklawn  Budding.  5600  Fishers  Lane, 
RockviUe.  MD  20857.  (301)  443-4868. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  frt)m  the  National 
Institute  of  Mental  Health  for  support  of 
research  and  research  training  activities 
in  the  fields  of  treatment,  development, 
and  assessment  and  makes 
recommendations  to  the  National 
Advisory  Mental  Council  for  final 
review. 

Committee  Name.  National  Advisory 
Mental  Health  Council,  NIMH. 

Date  and  Time:  June  13: 9:00  a.m. 

Mace:  Parklawn  Building,  Conference 
Rooms  G  and  H.  5600  Fishers  Lane, 
Rockville,  MD  20857. 

Status  of  Meeting:  Open — ^June  13: 
9.-00-9:30  ajn.;  closed— -Otherwise. 

Contact  Rachel  Townson,  Room  9- 
105,  Parklawn  Building.  5600  Fishers 
Lane,  Rockville,  MD  20857,  (301)  443- ' 
3367. 

Purpose:  The  Council  advises  the 
Secretary  of  Health  and  Human 
Services,  the  Administrator,  Alcohol. 
Drug  Abuse,  and  Mental  Health 
Administration,  and  the  Director, 
National  Institute  of  Mental  Health. 


regarding  policies  and  programs  of  die 
Department  in  the  field  of  mental  health. 
The  CouQcil  reviews  applications  for 
grants-in-aid  lelatiog  tia  research  and 
training  in  the  field  of  mental  healdi  and 
makes  recommendations  to  the 
Secretary  with  respect  to  approval  of 
applications  fior.  and  amount  of.  these 
grants. 

Committee  Name:  Psychopathology 
Subcommittee  of  the  Psychopathology 
and  Clinical  Biobgy  Research  Review 
Committee  NIMH. 

Date  and  Time:  June  13-lS:  9300  a.m. 

Place:  Days  Inn,  1775  Rockville  Pike, 
Rockville.  MD  20852. 

Status  of  Meeting:  Open — June  13: 
.9:00-10:00  a-m.^  dosed— Odierwise. 

Contact  Erafle  A.  Embrey,  Room  9C- 
08,  Parklawn  Doilding,  5600  Fishers 
Lane.  Rockville.  MD  20857.  (301)  443- 
1340. 

.    Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
•Institute  of  Mental  Health  for  support  of 
activities  in  the  fields  of  research  and 
research  training  activities  in  the  areas 
of  clinical  psychopathology  and  clinical 
biology  as  they  relate  to  mental  health 
with  recommendations  to  the  National 
Advisory  Mental  Health  CouncU  for 
final  review. 

Committee  Name:  Clinical  Program 
•Projects  and  Clinical  Research  Centers 
Subcommittee  of  the  Treatment 
Development  and  Assessment  Research 
Review  Committee.  NIMR 

Date  and  Time:  June  16-17:  9:00  a.m. 

Place:  Bethesda  Marriott  5151  Pooks 
Hill  Road.  Bethesda.  MD  20814. 

Status  of  Meeting:  Open — ^June  16: 
9:00-10:00  a.m.;  Closed— Otherwise. 

Contact  Pamela  J.  Mitchell.  Room  9C- 
14,  Parklavra  Building,  5600  Fishers 
Lane.  Rockville.  MD  20857,  (301)  443- 
1367. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
.Mental  Health  Clinical  Research 
Centers,  clinical  program  projects,  and 
other  large-scale  multi-disciplinary 
research  projects  and  makes 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  Mental  Health 
Behavioral  Sciences  Research  Review 
Committee,  NIMR 

Date  and  Time:  June  16-18:  9:00  a.m. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue.  Bethesda.  MD  20814. 

Status  of  Meeting:  Ot>en — June  16: 
9:00-10:00  a.m.;  Closed— Otherwise. 


Contact  Cathy  Oliver.  Room  9C-26. 
Parklawn  Bnikll^  5600  Fishers  Lane. 
Rockville,  MD  20857,  (301)  443-3836. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Healdi  for  support  of 
research  and  research  training  activities 
relating  to  behavioral  science  areas 
relevant  to  mental  health  and  makes 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Committee  Name:  Alcohol,  Drug 
Abuse,  and  Mental  Health  Advisory 
Board.  ADAMHA. 

Date  and  Time:  June  20-21: 9:00  a.m. 

Place:  National  Institutes  of  Health. 
Building  1,  Wilson  Hall,  9000  Rockville 
Pike,  Betbetda,  MD  20692. 

Status  of  Meeting:  Open. 

Contact:  Barbara  Wagner,  Parklawn 
Building,  Room  1^>-0S.  5600  Fishers 
Lane,  Rockville.  MD  20657,  (301)  443- 
1910. 

Purpose:  The  Board  assesses  the 
national  needs  for  alcoholism,  alcohol 
abase,  drug  abuse,  and  mental  health 
treatment  and  prevention  services  and 
the  extent  to  which  those  needs  are 
being  met  by  State,  local,  and  private 
programs,  and  programs  receiving  funds 
under  Tide  V  and  Parts  B  &  C  of  Tide 
XIX  of  die  Public  Health  Service  Act. 
The  Board  provides  advice  and 
recommendations  to  the  Secretary  and 
to  the  Administrator,  Alcohol,  Drug 
Abuse,  and  Mental  Health 
Administration  respecting  these 
activities  to  assist  in  guiding  national 
strategies  aimed  at  the  amelioration  of 
alcohol  drug  abuse,  and  mental  health 
problems. 

Committee  Name:  Clinical  and 
Treatment  Subcommittee  of  the  Alcohol 
Psychosocial  Research  Review 
Committee,  NIAAA. 

Date  and  Time:  June  20-22:  9:00  a.m. 

Place:  Hyatt  Regency  Hotel  One 
Bethesda  Metro  Center,  Bethesda.  MD 
20814. 

Status  of  Meeting:  Open — June  20: 
9:00-10:30  a.m.;  Closed— Otherwise. 

Co/7toct.- Thomas  D.  Sevy,  Room  16C- 
26,  Parklavsm  Building,  5600  Fishers 
Lane.  Rockville.  MD  20857,  (301)  443- 
6106. 

Purpose:  TTie  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  for  support  of  research  and 
training  activities  and  makes 
recommendations  to  the  National 
Advisory  Council  on  Alcohol  Abuse  and 
Alcoholism  for  final  review. 

Committee  Name:  Biochemistry 
Research  Subcommittee  of  the  Drug 


Abuse  Biomedical  Researefa  Review 
Committee,  NIDA. 

Date  and  Time:  June  21-23: 8:30  a.m. 

Place:  Days  hot  Coayessional  Park. 
Suite  331. 1775  Rockvflle  PSke.  Rockvdle. 
MD  20852. 

Statas  of  Meeting:  Open — June  21: 
8:30-9:00  ajn.:  Closed— Otherwise. 

Contact  Kin  Pham.  Room  10-42. 
Paiklawn  Budding.  5600  Fishers  Lane. 
Rockvdle,  MD  20857.  (301)  443-n528a 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Drag  Abuse  for  support  of 
research  and  training  activities  and 
makes  recommendations  to  the  National 
Advisory  Council  on  Drug  Abuse  for 
final  review. 

Committee  Name:  Drug  Abuse 
Clinical  and  Behavioral  Research 
Review  Qommittee,  NIDA. 

Date  o/T?^^/■/^e•  June  21-24: 9fl0  a.m. 

Place:  Days  Inn  Congressional  Park. 
Montrose  Room,  1775  Rockville  Pike. 
Rockville,  MD  20857. 

Status  of  Meeting:  Open — June  21: 
9:00-9:30  a.m.;  Closed— Otherwise. 

Contact  Daniel  Mintz,  Room  10-42, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20657,  (301)  443-2820. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Drug  Abuse  for  support  of 
research  and  researdi  training  activities 
and  makes  reccmunendations  to  the 
National  Councd  on  Drug  Abuse  for 
final  review. 

Committee  Name:  Drug  Abuse 
Epidemiology  and  Prevention  Research 
Review  Committee,  NIDA. 

Date  and  Time:  June  21-24: 8:30  a.m. 

Place:  The  Bethesda  Ramada, 
Embassy  L  8400  Wisconsin  Avenue. 
Bethesda,  MD  20814. 

Status  of  Meeting:  Open — June  21: 
8:30-9:00  a.m.;  Closed — Otherwise. 

Contact  Ron  Gold,  Room  10-42. 
Parklawn  Budding,  5600  Fishers  Lane, 
Rockville,  MD  20857,  (301)  443-2620. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Drug  Abuse  for  support  of 
research  training  activities  and  makes 
recommendations  tolhe  National 
Advisory  Council  on  Drug  Abuse  for 
final  review. 

Committee  Name:  Pharmacology 
Research  Subcommittee  of  the  Drug 
Abuse  Biomedical  Research  Review 
Committee,  NIDA. 

Date  and  Time:  June  21-24: 8:30  a.m. 

Place:  Days  Inn  Congressional  Park, 
Georgetown  Room,  1775  Rockville  Pike. 
Rockville,  MD  20852.     ■ 
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Status  of  Meeting:  Open — June  21: 
8:30-9:00  a.m.;  Closed — Otherwise. 

Contact:  Heinz  Sorer,  Room  10-42, 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville,  MD  20857,  (301)  443-2620. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Drug  Abuse  for  support  of 
research  and  research  training  activities 
and  makes  recommendations  to  the 
National  Advisory  Council  on  Drug 
Abuse  for  final  review. 

Committee  Name:  Prevention  and 
Epidemiology  Subcommittee  of  the 
Alcohol  Psychosocial  Research  Review 
Committee,  NIAAA. 

Date  and  Time:  June  22-24: 9:00  a.m. 

Place:  Wyndham  Bristol  Hotel.  2430 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20037. 

Status  of  Meeting:  Open — Jime  22: 
9:00-9:30  a.m.;  Closed—Otherwise. 

Contact-  Lenore  Radloff,  Room  16C- 
26,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857,  (301)  443- 
6106. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  for  support  of  research  and 
research  training  activities  and  makes 
recommendations  to  the  National 
Council  on  Alcohol  Abuse  and 
Alcoholism  for  final  review. 

Committee  Name:  Small  Business 
Research  Review  Committee,  NIMH. 

Date  and  Time:  June  27-28:  9:00  a.m. 

Place:  Holiday  Inn  Crowne  Plaza,  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Status  of  Meeting:  Open — June  27: 
9:00-10:00  a.m.;  Closed— Otherwise. 

Contact-  Bonnie  Dwyer,  Room  9C-05. 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville,  MD  20857,  (301)  443-6470. 

Purpose:  The  Committee  is  charged 
with  the  initial  review  of  applications 
requesting  support  fi^m  the  National 
Institute  of  Mental  Health  for  small 
businesses  involved  in  mental  health 
research.  Final  review  and 
recommendations  are  made  from  the 
National  Advisory  Mental  Health 
Council. 

Substantive  information,  summaries 
of  the  meetings,  and  rosters  of 
committee  members  may  be  obtained  as 
follows:  Ms.  Diana  Widner,  NIAAA 
Committee  Management  Officer,  Room 
16C-20.  Parklawn  Building,  5600  Fishers 
Lane.  Rockville,  Maryland  20857,  (301) 
443-4375;  Ms.  Camillia  Holland,  NEDA 
Committee  Management  Officer,  Room 
10-42,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville.  MD  20857,  (301)  44*- 
2620;  Ms.  Joanna  Kieffer.  NIMH 
Committee  Man&gement  Officer,  Room 


9-105,  Parklawn  Building.  5600  Fishers 
Lane,  Rockville,  Maryland  20857,  (301) 

443-4333. 

Date:  May  5, 1988. 
Peggy  W.  CockriU. 

Committee  Management  Officer,  Alcohol. 

Drug  Abuse,  and MentaJ  Health 

A  dministration. 

(FR  Doc.  88-10480  Filed  5-10-88;  8:45  am] 
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Food  and  Drug  Administratioa 
(Docket  No.  88E-0104] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Uceplian™ 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Ucephan'™  and  is  publising  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  4|^ , 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  for  a 
patent  which  claims  that  human  drug 
product. 

address:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrea  E.  Chamblee  Office  of  Health 
Affairs  (HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 

Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L  98-417) 
generally  provides  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  drug 
project,  medical  device,  food  additive,  or 
color  additive)  was  subject  to  regiilatory 
review  by  FDA  before  the  item  was 
marketed.  Under  that  act.  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 


product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the  ■ 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all  of 
the  testing  phase  and  approval  phase  as 
specified  in  35  U.S.C.  158(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Ucephan'™. 
Ucephan™  (10  percent  sodium 
phenylacetate  and  10  percent  sodium 
benzoate)  oral  solution  is  indicated  as 
adjunctive  therapy  for  the  prevention 
and  treatment  of  hyperammonemia  in 
the  chronic  management  of  patients  with 
urea  cycle  enzymophathies  involving 
partial  or  complete  deficiencies  of 
carbamylphosphate  synthetase, 
ornithine  transcarbamylase,  or 
argininosuccinate  synthetase. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
Ucephan™  (U.S.  Patent  No.  4.284,647) 
from  the  Johns  Hopkins  University,  and 
requested  FDA's  assistance  in 
determining  the  patent's  eligibility  for 
patent  term  restoration.  FDA.  in  a  letter 
dated  March  30, 1988,  advised  the  Patent 
and  Trademark  Office  that  the  human 
drug  product  had  undergone  a 
regulatory  review  period.  The  letter  also 
stated  that  one  of  the  active  ingredients, 
sodium  phenylacetate,  represented  the 
first  permitted  commercial  marketing  or 
use,  and  that  the  other  active  ingredient, 
sodium  benzoate.  did  not  represent  the 
first  permitted  commercial  marketing  or 
use.  Shortly  thereafter,  the  Patent  and 
Trademark  Office  requested  that  FDA 
determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Ucephan™  is  2.871  days.  Of  this  time, 
2,058  days  occiirred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  813  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505 fi)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective: 
February  14, 1980.  The  applicant  claims 
the  letter  date,  January  10. 1980.  as  the 
effective  date  of  the  first  investigational 
new  drug  application  (HMD  17-123] 
related  to  the  approved  product. 
However,  FDA  records  indicate  that 


IND  17-123  became  effective  30  days 
after  receipt,  on  Febniary  14. 1980. 

2.  T/te  date  of  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food.  Drug,  and 
•Cosmetic  Act:  October  2, 1985.  The 
applicant  claims  September  30. 1985.  as 
the  date  that  a  new  drug  application 
(NDA  19-530)  for  Ucephan™  was 
initially  submitted.  However.  FDA  did 
not  receive  NDA  19-630  until  October  2. 
1985. 

3.  The  date  the  application  was 
approved:  December  23, 1987.  FDA  has 
verified  the  applicant's  claim  that  NDA 
19-530  was  approved  on  December  23, 
1987. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  is  application  for  patent  extension, 
this  applicant  seeks  730  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
or  or  before  July  it  1988.  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redeterminatioa  Furthermore,  any 
interested  person  may  petition  FDA,  on 
or  before  November  11, 1988,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
•must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857. 
Part  1, 98th  Cong.,  2d  Sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21 CFR  laso. 
:  Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
handling  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through  Friday. 

Dated:  April  27. 1988. 
Stuait  L  Nighlingale, 

Associate  Commissioner  for  Health  Affairs. 
(FR  Doc.  88-10481  Filed  5-10-88;  8:45  am] 
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ACTION:  Notice. 


[Docket  No.  88ai-O107] 

AHergm  Optica^  PremarlMt  Approval 
of  DuradMn"'  Oeiy  deener 

AOENCV:  Food  and  Drug  Administration. 


K  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Alleigan 
Optical,  Irvine,  CA,  for  premarket 
approvaL  under  the  Medical  Device 
Amendments  of  1978,  of  Duraclean™ 
Daily  Cleaner  for  use  to  clean  rigid  gas 
permeable  contact  lenses  before  rinsing 
and  disinfection.  After  reviewing  the 
recommendation  of  the  Ophthalmic 
Devices  Panel  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant  by  letter  of  March 
9, 1988,  of  the  approval  of  the 
applicatioD. 

DATE  Petitions  for  administrative 

review  by  June  10, 1988. 

ADDRESS:  Written  requests  for  copies  of 

the  summary  of  safety  and  effectiveness 

data  and  petitions  for  administrative 

review  to  the  Dockets  Management 

Branch  (HFA-305),  Food  and  Drug 

Administration,  Rm.  4-62, 5600  Fishers 

Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  M.  Whipple.  Center  for  Devices 

and  Radiological  Health  (HFZ-460), 

Food  and  Drug  Administration,  87^7 

Georgia  Ave^  Silver  Spring.  MD  20910, 

301-427-7940. 

SUPPLEMENTARY  INFORMATION:  On  May 

21, 1987.  Alleigan  Optical  Irvine,  CA 
92715,  submitted  to  CDRH  an 
application  for  premarket  approval  of 
Duraclean  ™  Daily  Cleaner  for  use  to 
clean  rigid  gas  permeable  contact  lenses 
before  rinsing  and  disinfection. 

On  November  17. 1987,  the 
Ophthalmic  Devices  Panel,  an  FDA 
advisory  committee,  reviewed  and 
reconunended  approval  of  the 
appUcation.  On  Mardi  9. 1988.  CDRH 
approved  the  application  by  a  letter  to 
the  ai^licant  from  the  Director  of  the 
Office  of  Device  Evaluation,  CDRR 

A  summary  of  the  safety  and 
effectiveness  data  on  v^ich  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request  Requests  should 
be  identified  witii  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  David  M.  Whipple 
(HFZ-460).  address  above. 

The  labeling  of  Duraclean  "•  Daily 
Cleaner  states  that  the  solution  is 
indicated  for  use  to  clean  rigid  gas 
permeable  contact  lenses  before  rinsing 
and  disinfection.  Manufacturers  of  rigid 
gas  permeable  contact  lenses  that  have 
been  approved  for  marketing  are 


advised  that  whenever  CDRH  publishes 
a  notice  in  the  Federal  Re^ster  of  the 
approval  of  a  new  solution  for  use  with 
an  approved  rigid  gas  permeable  contact 
lens,  the  manufacturer  of  each  lens  shall 
correct  its  labeling  to  refer  to  the  new 
solution  at  the  next  printing  or  at  such 
other  time  as  CDRH  prescribes  by  letter 
to  the  applicant. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)).  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administi^tive 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  {  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  die  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  ivill  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  June  10, 1988,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h),  90  Stat  554-555,  571  (21 
U.S.C.  3eOe(d).  3e0t{h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 
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Dated:  April  29. 1968. 
lohn  C  Villfotth. 

Director  Center  for  Devices  and  Radiological 
Health. 

(FR  Doc.  8»-10483  Filed  S-10-B8;  8:45  ami 

MUJNQ  CODE  41«0-01-M  1 


[DociWtNa88IIM)114] 

Medtronic,  Inc.;  Premarket  Approval  of 
tfie  Medtronic  Synchromed  Infusion 
System 

agency:  Food  and  Drug  AdmiiUstradon. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by 
Medtronic.  Inc.,  Minneapolis,  MN.  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976.  of  the 
Medtronic  SynchroMed  Infusion  System 
which  is  comprised  of  the  following 
components:  SynchroMed  Pumps, 
Models  8610H  and  8611H:  Vascular 
Catheters,  Models  8700.  8702,  and  8710; 
Access  Port  Model  8500;  Port 
Connectors.  Models  8500-1  and  8500-10; 
and  Catheter  Accessories.  After 
reviewing  the  recommendation  of  the 
General  Hospital  and  Personal  Use 
Devices  Panel.  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant  of  die  approval  of 
the  application. 

date:  Petitions  for  administrative 
review  by  June  10, 1988. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  die  Dockets  Management 
Branch  (HEA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 
FOR  RJRTHER  INFORMATION  CONTACT! 
Ronald  Lipskin,  Center  for  Devices  and 
Radiological  Healdi  (HFZ-420),  Food 
and  Drug  Administration,  8757  Georgia 
Ave..  Silver  Spring,  MD  20910.  301-427- 
7750. 

SUPPLEMENTARY  INFORMATION:  On      | 
August  1, 1986,  Medtronic  Inc..  7600 
Central  Ave.  NE.,  Minneapolis.  MN, 
submitted  to  CDRH  an  application  for 
premarket  approval  of  the  Medtronic 
SynchroMed  Infusion  System.  The 
device  is  a  programmable,  implantable 
pump  that  is  indicated  for  the  chronic 
intravascular  infusion  of  floxuridine 
(FUDR)  or  doxorubicin  hydrochloride 
(adriamycin)  and,  when  required, 
bacteriostatic  water,  physiological 
saline,  and/or  heparin. 

On  November  3, 1986.  the  General 
Hospital  and  Personal  Use  Devices 
Panel,  an  FDA  advisory  committee, 
reviewed  and  recommended  approval  of 
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die  application.  On  March  14. 1988. 
CDRH  approved  the  application  by  a 
letter  to  the  applicant  firom  the  Director 
of  the  Office  of  Device  Evaluation. 
CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above]  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  fdr  public  inspection  at 
CDRH— contact  Ronald  Lipskin  (HFZ- 
420),  address  above. 

Opportunity  for  Administradve  Review 

Section  515(d)(3)  of  die  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  autiiorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  die  act  (21  U.S.C. 
360e(g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  adminisb-ative 
practices  and  procedures  regulations  or 
a  review  of  die  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  S  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  die 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
die  petition,  FDA  will  decide  wheUier  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  die 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  June  10, 1988,  file  widi  die 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identffied  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  Received  petitions  may  be 
seen  in  the  office  above  between  9  a  an. 
and  4  p.m..  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h),  90  Stat.  554-555.  571  (21 
U.S.C.  360e(d).  3aOj(h)))  and  under 


authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director.  Center  for 
Devices  and  Radiological  Heath  (21  CFR 
5.53). 

Dated:  April  29, 1988. 

lofan  C  Villf orth. 

Director.  Center  for  Devices  and  Radiological 
Health. 

[FR  Doc.  88-10548  Filed  5-10-88;  8:45  am) 
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[Docket  Na  8811-0091] 

Zeus  Scientific  Inc^  Premarket 
Approval  of  RuonHCep®  Estrogen 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Zeus 
Scientific,  Inc.,  Raritan,  NJ.  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976.  of  the 
Clinical  Chemistry  and  Clinical 
Toxicology  Devices  panel.  FDA's  Center 
for  Devices  and  Radiological  Health 
(CDRH)  notified  the  applicant  by  letter 
of  February  29, 1988,  of  die  approval  of 
the  application. 

date:  Petitions  for  administrative 
review  by  June  10. 1988. 

addresses:  Written  requests  for  copies 
of  tiie  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305].  Food 
and  Drug  Administration.  Rm.  4-62.  5600 
Fishers  Lane,  Rockvdle,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT 

Kaiser  Aziz,  Center  for  Devices  and 
Radiological  Healdi  (HFZ-440).  Food 
and  Drug  Administration.  8757  Georgia 
Ave..  Silver  Spring.  MD  20910. 301-427- 
7550. 

SUPPLEMENTARY  INFORMATION:  On 
March  9. 1987,  Zeus  Scientific.  Inc. 
Raritan,  N]  08860,  submitted  on  CDRH 
an  application  for  premarket  approval  of 
the  Fluoro-Cep®  Estitjgen.  The  device  is 
an  in  vitro  assay  for  fluorescent 
histochemical  detection  of  estrogen 
binding  cancer  cells  in  human  breast 
cancer.  It  is  designed  to  assist 
pathologists  in  determining  the 
proportion  of  breast  cancer  cells  within 
a  tumor  containing  high  levels  of 
estrogen  binding  proteins.  Assay  results 
provide  clinicians  with  data  that  assist 
in  the  choice  of  individualized  therapy 
for  breast  cancer  patients.  Tlie  use  of 
Fluoro-Cep<g)  Estrogen  in  vitro  device 
provides  information  on  one  of  several 
factors  considered  in  the  clinician's 


selection  of  individualized  treatment  of 
breast  cancer  patients.  It  is 
recommended  diat  the  Fluoro-Cep(D 
Estrogen  assay  results  be  determined  by 
a  pathologist  experienced  in 
fluorescence  microscopy  and  breast 
cancer  morphology. 

On  September  21, 1987,  die  Clinical 
Chemistry  and  Clinical  Toxicology 
Devices  Panel  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On 
February  29, 1988,  CDRH  approved  die 
application  by  a  letter  to  the  applicant 
fi^om  the  Director  of  the  Office  of  Device 
Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Docket  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Request  should  be 
identified  with  the  name  of  the  device 
and  the  docket  number  foimd  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRF— contact  Kaiser  Aziz  (HFZ-440), 
(address  above). 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  die  Federal  Food, 
Drug,  and  Cosmetic  Act  (die  act)  (21 
U.S.C.  360e(d)(3))  audiorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  die  act  (21  U.S.C. 
360e(g)],  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  S  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  die 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
die  petition,  FDA  will  decide  whedier  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  ivill  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
die  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  June  10, 1966,  file  widi  the 
Dockets  Management  Branch  (address 
above]  two  copies  of  each  petition  and 


supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees 
515(d).  520(h).  909  Stat.  554-555.  571  (21 
U.S.C.  360e(d),  360i(h)])  and  under 
audiority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  die  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  April  28, 198a 
John  C.  Villforth, 

Director  Center  for  Devices  and  Radiological 
Health. 

[FR  Doc  88-10484  Filed  5-10-88:  8:45  am] 
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[Docket  Na  MM-0106] 

Medtronic,  Inc.;  Premarket  Approval  of 
ttte  Medtronto«  Prime  »  Coronary 
Balloon  Dilatation  Catheter 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Ehiig 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by 
Medtronic  Inc.,  Minneapolis.  MN,  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976.  of  the 
Medti-onic*  Prime™  Coronary  Balloon 
Dilatation  Catheter.  After  reviewing  the 
recommendation  of  the  Circulatory 
System  Devices  Panel.  FDA's  Center  for 
Devices  and  Radiological  Health 
(CDRH)  notified  the  applicant  by  letter 
of  February  29, 1988,  of  die  approval  of 
the  application. 

date:  Petitions  for  administrative 
review  by  June  10. 1988. 

address:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  {HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane.  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT 

Shang  W.  Hwang,  Center  for  Devices 
and  Radiological  Health  (HFZ-450), 
Food  and  Drug  Adminisfration,  8757 
Georgia  Ave..  SUver  Spring.  MD  20910, 
301-427-7371. 

SUPPLEMENTARY  INFORMATION:  On  May 

5, 1987,  Medtronic.  Inc..  MinneapoUs, 
MN  55432.  submitted  to  CDRH  an 
application  for  premaricet  approval  of 
the  Medtronic*  Prime™  Coronary 
Balloon  Dilatation  Catheter.  The 


catheter  is  indicated  in  patients  widi 
coronary  artery  disease  who  are 
acceptable  candidates  for  coronary 
artery  bypass  graft  sui^gery.  in  addition 
to  meeting  one  or  more  of  the  criteria 
listed  below: 

1.  Single-vessel  atherosclerotic 
coronary  artery  disease  that  is 
concentric  discrete,  subtotal, 
noncalcified,  and  accessible  to  a 
dilatation  catheter; 

2.  Multiple-vessel  coronary  artery 
disease  under  certain  circumstances; 

3.  Coronary  artery  disease  of  die 
native  coronary  arteries  and/or 
coronary  artery  bypass  grafts  of  some 
patients  who  have  previously  undergone 
coronary  artery  bypass  graft  surgery, 
have  recurrence  of  symptoms,  and  (a) 
progression  of  disease,  or  (b)  stenosis 
and  closure  of  the  grafts. 

On  January  15, 1988,  the  Circulatory 
System  Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On 
February  29, 1988,  CDRH  approved  die 
application  by  a  letter  to  the  appUcant 
fiiom  the  Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  tiiie  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  Shang  W.  Hwang 
(HFZ-450),  address  above. 

Opportimity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  audiorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  die  act  (21  U.S.C. 
360e(g)],  for  adminisfrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administi-ative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  5  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
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administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  June  10, 1988,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information. 
identiHed  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  beading  of  this 
docunent  Received  petitions  may  be 
seen  in  the  (rffice  above  between  9  a.m. 
and  4  p.ra..  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h),  96  Stat.  554-^5,  571  (21 
U.S.C.  360e(d),  360)(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CPR  5.10)  and 
redelegated  to  ti^  Director,  Center  for 
Devices  and  Radiological  Health  {Zl 
CFR5.53). 

Dated:  April  29. 19e& 
lolin  C.  ViUforth, 

Director,  Center  for  Devices  and  Radiological 
Health. 
[PR  Doc.  88-10485  Filed  5-10-88;  8:45  am] 

MULMB  COOe  4WIM>1-II 


Social  SecufRy  Adeiii  liatratlon 

Agreeeient  en  Sodai  SecurMy 
Between  the  UnHed  States  and  Spain; 
Entry  into  Force 

The  Commissioner  of  Social  Security 
gives  notice  that  an  agreement 
coordinating  the  U.S.  and  Spanish  social 
security  programs  entered  into  force  on 
April  1. 1988.  The  agreement  with  Spain, 
which  was  signed  on  September  30, 
1966,  is  similar  to  US.  social  security 
agreements  already  in  force  with  ei^t 
other  countries — Belgium,  Canada,  the 
Federal  Republic  of  Germany.  Italy, 
Norway,  Sweden.  Switzerland,  and  the 
United  Kingdom.  Agreements  of  this 
type  are  authorized  by  section  233  of  the 
Social  Security  Act. 

Like  the  other  agreemente,  the  U.S.- 
Spanish  agreement  eliminates  dual 
social  seciirity  coverage — the  situation 
that  exists  when  a  person  &om  one 
country  worics  in  the  other  counfry  and 
is  covered  under  the  social  security 
systems  of  both  countries  for  the  same 
work.  When  dual  coverage  occurs,  the 
worker  and  his  or  her  employer  may  be 
required  to  pay  social  security 
contributions  to  the  two  countries 


simultaneously.  Under  the  U.&-Spaniafa 
agreement,  an  employee  who  is  sent  by 
an  employer  is  the  U.S.  to  work  in  Spain 
for  5  years  or  less  remains  covered  only 
by  the  U.S.  system.  The  agreeaient 
includes  additional  rules  that  elimiaates 
dual  U.S.  and  ^wnish  coverage  tn  other 
work  situations. 

The  agreement  also  helps  eliminate 
situations  where  workers  suffer  a  loss  of 
benefit  rights  merely  because  they  have 
divided  their  careers  betwreen  the  two 
countries.  Under  the  agreement,  workers 
may  qualify  for  partial  U.S.  or  Spanish 
benefits  based  on  combined  (totalized) 
work  credits  from  both  countries. 

Persons  who  wish  to  obtain  cc^ies  of 
the  agreement  or  want  more  information 
about  its  provisions  may  write  to  the 
Social  Secmity  Administration.  Office  of 
International  PoUcy.  Room  1104  West 
High  lUse  Building.  6401  Security 
Boulevard,  Baltimore,  MD  21235. 

Dated:  May  2, 108a 
Dorcas  R.  Hardy. 
Commissioner  of  Social  Security. 
[FR  Doc  88-10412  Piled  5-10-88;  8(45  an] 
iNJJNG  COOC  «1S»^1-H 


DEPARTMEHT  OF  THE  INTERIOR 

Office  of  the  Secretary 

[AA-»50-(M-412-H>9] 

Green  Rhrer-HanwFoift  and 
River  ReghNMl  Coel  Teonw! 
ReestaMnhntent 


This  notice  is  published  in  accordance 
with  section  9(a)(^  of  the  Federal 
Advisory  Committee  Act  Pub.  L.  92-483). 
Following  consultation  with  die  General 
Services  Administration,  notice  is 
hereby  given  that  the  Secretary  of  the 
Interior  (Secretary]  is  reestablishing  the 
regional  coal  teams  (RCTs)  for  the 
Green  River-Hams  Poric  (Colorado  and 
Wyoming]  and  Powder  River  (Wyoming 
and  Montana)  coal  production  regions. 
The  RCTs  are  independent 
subcommittees  of  the  Federal-State  Coal 
Advisory  Board  chartered  by  the 
Secretary  on  October  3, 1986.  As  such, 
the  RCTs  will  guide  all  phases  of  the 
coal  activity  plaiming  process  in  the 
Green  River-Hams  Fork  and  Powder 
River  coal  prodoction  regions  and  witl 
provide  advice  to  the  Secretary,  tluough 
the  Director.  Bureau  of  Land 
Management,  on  regional  coal  leasing 
matters,  specifically  those  concenring 
leasing  levels  and  on  regional  coal  lease 
sale  schedules  and  the  tracts  to  be 
offered. 

Further  information  regarding  tiiese 
committees  may  be  obtained  from  the 
Director,  Burcaa  <rf  Land  Managonent 


(850).  U.S.  OqnrtiBent  of  Ae  Intesier. 
18th  and  C  Streets.  NW..  Washington. 
DC  20240. 
The  certification  of  reestabHshmmt  is 

published  belew. 

Certification 

I  hereby  certify  that  the 
reestabiishment  of  the  Green  River- 
Hams  Fork  and  Powder  River  Regional 
Coal  Teams  is  necessary  and  in  the 
public  interest  in  connection  with  the 
performance  of  dnties  imposed  on  the 
Department  of  the  faiterior  by  those 
statutory  authorities  listed  in  43  Code  of 
Federal  Regulations  3400.0-3  and  by 
Departmental  policy  for  Federal-State 
cooperation  concerning  the  Federal  coal 
management  program. 

Dated:  April  29.  ISSBi 
DoooUPoiitltodal. 
Secretary  of  the  taterior. 
[FR  Doc.  88-10468  raed  5-10-88;  8:45  am) 

SHJJNQ  COOC  ' 


(AA-650-Ot-4121-8n 

San  Juan  Rhrer  Regional  Cool  Team; 
Notice  of  Establishfnent 

This  notice  is  published  in  accordance 
widi  section  9(aM2}  of  die  Federal 
Advisory  Coounittee  Act  (Pidi.  L  92- 
463).  Following  consultation  with  the 
General  Services  Administration,  notioe 
is  hereby  given  that  the  Secretary  of  the 
Interior  (Secretary)  is  establidiing  a 
regional  coal  team  (RCT)  for  the  San 
Juan  River  (New  Mexico  and  Colorado) 
coal  production  re^on.  The  RCT  is  an 
independent  subcraimittee  of  the 
Federal-SUte  Coal  Adviswy  Board 
chartered  by  the  Secretary  on  October  3. 
1988.  As  such,  the  RCT  «will  guide  all 
phases  of  the  coal  activity  planning 
process  in  the  Son  Juan  River  coal 
production  region  and  will  provide 
advice  to  the  Secretary,  through  the 
Director,  Bureau  of  Land  Managonent, 
on  regional  coal  leasing  matters, 
specifically  those  concerning  leasing 
levels  and  on  regional  coel  ksase  sale 
schedules  and  tbe  tracts  to  be  offered. 

Farther  inioanation  regartkng  this 
committee  may  be  obtained  from  the 
Director,  Bureau  of  Land  Management 
(850),  U.S.  Department  of  the  interior. 
18th  and  C  Streets.  NW.,  Washington. 
DC  20240. 

The  certification  of  establishment  is 
published  below. 

Certification 

I  hereby  certify  that  establishing  the 
San  )uan  River  Regional  Ced  Team  is 
necesssry  and  in  the  public  interest  in 
connection  writh  the  performance  of 


duties  imposed  on  Uie  Department  of  the 
Interior  by  those  statutory  autliorities 
hsted  in  43  Code  of  Federal  Regulations 
3400.0-3  and  by  Departmental  policy  for 
Federal-State  cooperation  concerning 
the  Federal  coal  management  program. 

Date:  April  29, 1988. 
Donald  Paul  Hodel. 

Secretary  of  the  Interior.  ' 

[FR  Doc.  88-10468  Filed  5-10-8&  8:45  am) 

SHXINQ  CODE  43IO-1»4i 


Bureau  of  Land  Management 

(CA-060-e8-4410-4-ADVB] 

Call  forCallfbmia  Desert  DIsfrict 
Advisory  Council  Nominations 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Call  for  Nominations  for 
California  Desert  District  Advisory 
Council. 


summary:  The  purpose  of  this  notice  is 
to  solicit  nominations  from  the  public  to 
fill  a  vacant  position  on  the  California 
Desert  District  Advisory  Council  in  the 
public-at-large  category.  The  position 
became  vacant  upon  the  resignation.of  a 
member  whose  term  would  have  expired 
December  31, 1988.  Anyone  selected 
from  the  nominations,  and  appointed  by 
the  Secretary  of  the  Interior,  would  b6 
eligible  for  re-appointment  to  a  full 
three-year  term  beginning  January  1, 
1989. 

Nominees  must  be  qualified  to 
provide  advice  in  the  specific  public-at- 
large  category.  Nominations  should  be 
s6nt  to  District  Manager,  California 
Desert  District.  1895  Spruce  Street, 
Riverside,  CA  92507  and  nominations 
will  close  June  15, 1988.  Persons 
providing  nominations  shotdd  include 
the  nominee's  name,  home  and  business 
addresses  and  telephone  numbers, 
current  employment  and  position, 
community  or  private  affiliations,  and 
qualifications  for  representing  the 
general  public  on  the  Advisory  Council. 

The  purpose  of  the  Advisory  Council 
is  to  provide  informed  advice  to  the 
District  Manager  on  the  management  of 
the  public  lands.  Members  serve  without 
salary,  but  will  be  reimbursed  for  travel 
and  per  dian  expenses  at  current  rates 
for  Government  employees. 

The  Cotmcil  normally  will  meet  at 
least  twice  annually.  Additional 
meetings  may  be  called  by  the  District 
Manager,  or  his  designee,  in  connection 
with  special  needs  for  advice. 

All  nominations  must  be  received  in 
the  Riverside  office  listed  above  no  later 
than  Wednesday,  June  15, 1988. 


FOn  FURTHER  INFORMAtlON  CONTACT: 

Public  Affairs  Office,  Bureau  of  Land 

Management  California  Desert  District 

Office,  1895  Spruce  Street.  Riverside,  CA 

92507,  (714)  351-6383. 

H.W.  Rfecken. 

Acting  District  Manager. 

May  5,  lOaa 

[FR  Doa  88-10442  Filed  5-10-88;  8:45  am] 

aiUJNG  COOE  431»-«0-e 


[AZ-02(MM-4212-13;  A-22625] 

Public  Land  Exchange;  Mohave 
County,  AZ 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  realty  action — 
exchange,  public  land.  Mohave  County, 
Arizona. 

SUMMMRy:  The  following  described 
lands  and  interests  therein  have  been 
determined  to  be  suitable  for  disposal 
by  exchange  under  Section  206  of  die 
Federal  Land  Policy  and  Management 
Act  of  1976, 43  U.S.C.  1716: 

Gila  and  Salt  River  Meridian 

T.  19  N.,  R.  21  W.. 
Sec.  31.  lot  5,  EV4.  EV4WV4. 
Containing  600.00  acres,  more  or  less. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  lands  from  Walter  E.  Biewer 
of  Prescott  Arizona: 

Gila  and  Salt  Rivet  Meridian 

T.  14  N.,  R.  12  W., 

Sec.  5.  SV^: 

Sec.l7,  Nii. 
T.  18  N.,  R.  17  W., 

Sec.  9.  N^SWVi,  swy4swy4. 
T.  21  N.,  R.  17  W.. 

Sec.  21,  lots  1-4,  WV4EV4,  W%: 

Sec.  27,  NV4,  SEy4. 
T.  23  N.,  R.  13  W., 

Sec.  3,  lots  1-4,  SWy*NWy4,  WV4SW%. 

SEy4Swy4. 

T.  27  N.,  R.  18  W., 

Sec.  3,  lots  1-4.  S%N%,  SV^. 
T.  28  N.,  R.  16  W., 

Sea  17,  west  1340  feet  of  lots  2. 3  and  4. 
WVt 
T.  28  N.,  R.  16  W.,- 

Sec.  35,  EVk,  EViNW%,  SWy4NWy4.  swy4. 

Containing  3.866.55  acres,  more  or  less. 

The  public  land  to  be  transferred  will 
be  subject  to  the  following  terms  and 
conditions; 

1.  Reservations  to  the  United  States: 
a],  right-of-way  for  ditches  and  canals 
pursuant  to  the  Act  of  August  30, 1890. 

2.  Subject  to:  a).  right-oNway  to  Uie 
Southwest  Gas  Corporation  (A-4545]:  b]. 
right-of-way  to  the  Mohave  County 
Board  of  Supervisors  (A-13877);  c). 


reservation  of  all  minerals  to  the  Santa 
Fe  Pacific  Railroad  Company;  and  d]. 
restrictions  that  may  be  imposed  by  the 
MohaveXounty  Board  of  Supervisors  in 
accordance  with  county  floodplain 
regulations  established  under  Resolution 
No.  84-10  adopted  on  December  3. 1984, 
as  amended. 

Private  lands  to  be  acquired  by  the 
United  States  will  be  subject  to  the 
following  reservations: 

1.  All  minerals  to  the  Santa  Fe  Pacific 
Railroad  Company  together  with  the 
right  to  prospect  for,  min^  and  remove 
same. 

2.  Easement  for  electric  transmission 
line. 

3.  Undefined  easement  for  roads, 
trails  and  pipelines. 

The  purpose  of  the  exchange  is  to 
consolidate  federal  land  to  facilitate 
resource  management  in  range,  wildlife 
and  recreation  and  to  dispose  of  land 
with  speculative  development  potential. 

Publication  of  this  Notice  will 
segregate  the  subject  lands  from 
operation  of  the  public  land  laws.  This 
segregation  will  terminate  upon  the 
issuance  of  a  deed  or  patent  or  two 
years  from  the  date  of  publication  of  this 
Notice  in  the  Federal  Register  or  upon 
pubhcation  of  a  Notice  of  Termination. 

Detailed  information  concerning  this 
exchange  may  be  obtained  from  the 
Kingman  Resource  Area  Office,  2475 
Beveriy  Avenue,  Kingman,  Arizona 
86401.  For  a  period  of  forty-five  (45) 
days  from  the  date  of  publication  of  this 
Notice  in  the  Federal  Register,  interested 
parties  may  submit  comments  to  the 
District  Manager,  Phoenix  District 
Office,  2015  West  Deer  Valley  Road, 
Phoenix,  Arizona  85027.  Any  adverse 
comments  will  be  evaluated  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realfy  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 
Henri  R.  Bissoa, 
District  Manager. 

Date:  April  29, 1988. 
[FR  Doc.  88-10443  Filed  5-10-88;  8:45  am) 

BiLUNQ  COOe  4310-3a-M 


National  Park  Service 

Intention  To  Negotiate  Concession 
Contract 

Pursuant  to  the  provisions  of  section  5 
of  the  Act  of  October  9, 1965  (79  Stat. 
969;  16  U.S.C.  20),  public  notice  is  hereby 
given  that  the  Department  of  the 
Interior,  through  the  Director  of  the 
National  Park  Service,  proposes  to 
negotiate  a  concession  contract 
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authorizing  the  operation  of  restaurant 
and  gift  shop  services  and  facilities  at 
EUis  Island,  Statue  of  Liberty  National 
Monument,  New  York,  for  a  period  of 
approximately  fifteen  (15)  yearatron 
the  date  the  contract  is  signed.  The 
Prospectus  which  describes  this 
opportunity  will  be  released  to  the 
public  in  the  near  future  and  ninety  days 
will  be  allowed  &om  the  date  of  release 
for  responses  to  be  received.  I 

This  proposed  contract  requires  a  ' 
construction  and  improvement  program. 
Construction  and  improvement  of  Ellis 
Island  was  addressed  in  the  Analysis  of 
Alternatives  (Environmental 
Assessment)  for  the  General 
Management  Plan,  dated  December  1980 
which  resulted  in  a  Finding  of  No 
Significant  Impact. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal  must 
be  postmarked  or  hand  delivered  on  or 
before  the  ninetieth  (90th)  day  following 
release  date  shown  on  the  cover  of  the 
Prospectus  to  be  considered  and 
evaluated. 

Interested  parties  shouldjCgntact  the 
Superintendent,  Statue  of  Urcrty 
National  Monument  for  information  as 
to  the  requirements  of  the  proposed 
contract  and  for  application  materials. 

Date:  April  15, 1988. 

Steven  H.  Lenvis, 

Deputy  Regional  Director.  North  Atlantic 
Region. 

[FR  Doc  88-10419  Filed  5-10-68;  8:45  am} 

NUJNO  CODE  4310-70-11  I 


Intention  To  Negotiate  Concession 
Contract 

Pursuant  to  the  provisions  of  section  5 
of  the  Act  of  October  9, 1965  (79  Stat 
969;  16  U.S.C.  20),  pubUc  notice  is  hereby 
given  that  the  Department  of  the 
Interior,  through  the  Director  of  the  i 
National  Park  Service,  proposes  to   I 
negotiate  a  concession  contract  with 
H.S.  Concessions,  Inc.,  authorizing  it  to 
continue  to  provide  food  service  and 
beach  sundry  merchandise  sales 
facilities  and  services  for  the  public  at 
the  Sandy  Hook  Unit  of  Gateway 
National  Area,  New  York-New  Jersey, 
for  a  period  of  no  more  than  twenty  (20) 
years. 

The  Fact  Sheet  describing  this 
opportunity  will  be  released  to  the 
public  in  the  near  future,  and  sixty  days 
will  be  allowed  from  the  date  of  release 
for  responses  to  be  received. 

This  proposed  contract  requires  a 
construction  and  improvement  program. 
The  construction  and  improvement 
program  required  is  addressed  in  the 


revised  Development  Concept  Plan  for 
the  Sandy  Hook  Unit  of  Gateway 
National  Recreation  Area. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expired  by 
limitation  of  time  on  September  30, 1985: 
an  extension  was  granted  to  allow  time 
to  complete  the  concession  planning 
process  for  the  beach  locations. 
Therefore,  pursuant  to  the  Act  of 
October  9, 1965.  as  cited  above,  an 
existing  satisfactory  concessioner  is 
entitled  to  be  given  preference  in  the 
renewal  of  the  contract  and  in  the 
negotiation  of  a  new  contract  as  defined 
in  36  CFR  51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(60th)  day  following  the  release  date 
shown  on  the  cover  of  the  Fact  Sheet  to 
be  considered  and  evaluated. 

Interested  parties  should  contact  the 
Regional  Director,  North  Atlantic 
Region,  Boston,  Massachusetts,  for 
information  as  to  the  requirements  of 
the  proposed  contract. 
Steven  H.  Lewis. 

Acting  Regional  Director,  North  Atlantic 
Region. 

Date:  April  11, 1988. 
[FR  Doc.  88-10420  Filed  5-10-88;  8:45  am] 

atLLMG  CODE  4310-70-11 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Public  Information  Collection 
Requirements  Sut>mltted  to  0MB  for 
Review 

The  Agency  for  International 
Development  (A.I.D.)  submitted  the 
following  public  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L  96-511. 
Conunents  regarding  these  information 
collections  should  be  addressed  to  the 
OMB  reviewer  listed  at  the  end  of  the 
entry  no  later  than  ten  days  after 
publication.  Comments  may  also  be 
addressed  to,  and  copies  of  the 
submissions  obtained  from  the  Reports 
Management  Officer,  John  H.  Elgin,  (703] 
875-1608,  IRM/PE.  Room  llOOa  SA-14, 
Washington.  DC  20523. 

Dated  Submitted:  May  3, 1888. 

Submitting  Agency:  Agency  for 
International  Development 

OMB  Number.  0412-«ni. 


Type  of  Submission:  Reinstatement 

Title:  Application  for  Assistance — 
American  Schools  and  Hosptials 
Abroad. 

Purpose:  A.I.D.  finances  grant 
assistance  to  U.S.  founders  or  sponsors 
who  apply  for  grant  assistance  from 
ASHA  on  behalf  of  their  institutions 
overseas.  ASHA  is  a  competitive  grant 
program.  In  order  to  assure  compliance 
and  appropriate  grant  assistance, 
information  is  required  of  the  grant 
applicants.  Respondents  will  have  a 
submission  burden  of  one  submission 
per  year. 

Reviewer:  Francine  Picoult  (202)  395- 
7340.  Office  of  Management  and  Budget 
Room  3201.  New  Executive  Office 
Building,  Washington.  DC  20503. 

Dated:  May  3, 1988. 
lohn  H.  Elgin. 

Planning  and  Evaluation  Division. 

[FR  Doc.  88-10403  Filed  5-10-88: 8:45  am] 

BILUNQ  CODE  S110-01-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  Na  337-TA-276] 

Certain  Erasable  Programmable  Read 
Only  Memories,  Components  Thereof, 
Products  Containing  Such  Memories, 
and  Processes  for  Such  Memories; 
Receipt  of  Initial  Determination 
Terminating  Respondent  on  ttie  Basis 
of  Consent  Order  Agreement;  Certain 
Erasable  Programmable  Read  Only 
Memories 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  consent  order  agreement: 
International  CMOS  Technology.  Inc. 
SUPPLEMENTARY  INFOIIMATKM:  This 

investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  wiU 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  sevice  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  May  6, 1988. 

Copies  of  the  initial  determination,  the 
consent  order  agreement  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 


business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW..  Washington.  DC  20436. 
telephone  202-252-1000.  Hearing 
impaired  individuals  are  advised  that 
infonnation  on  this  matter  can  be 
obtained  by  contacting  the 
Conunission's  TDD  terminal  on  202-252- 
1810. 

Written  Comments:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondent.  The 
original  and  14  copies  of  all  such 
comments  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Sti^et  SW.,  Washington.  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  ti^atment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
rettimit 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission. 
Telephone  202-252-1805. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 

Secretary. 

Issued:  May  B,  1988. 
[FR  Doc.  88-10565  Filed  5-10-88;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Act;  Atlas  Powder 
Co. 

In  accordance  with  Departmental 
policy,  as  set  forth  in -28  CFR  50.7.  notice 
is  hereby  given  that  on  May  3, 1988.  a 
proposed  consent  decree  in  United 
States  V.  Atlas  Powder  Co.,  Civil  Action 
No.  86-6984,  was  lodged  with  the  United 
States  District  Court  for  the  Eastern 
District  of  Pennsylvania.  The  proposed 
consent  decree  resolves  claims  of  the 
United  States  against  Altas  Powder 
Company  for  discharge  of  pollutants 
into  two  Pennsylvania  streams  in  excess 
of  limitations  imposed  by  the  permit 
issued  to  Adas  under  the  Clean  Water 
Act.  The  consent  decree  requires  Atlas 
to  pay  a  civil  penalty  of  $840,000  and  to 
make  modifications  to  its  facilities  and 
operations  to  bring  the  plant  into 
compliance  wiUi  the  Clean  Water  Act. 


The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  this  publication.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General,  Land  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington.  DC  20530.  and 
should  refer  to  United  States  v.  Atlas 
Powder  Co.,  D.J.  Ref.  90-5-1-1-2761. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  Eastern  Disbict  of 
Pennsylvania,  3310  U.S.  Courthouse.  601 
Market  St.,  Philadelphia.  Pa.  19106.  at 
the  Region  III  Office  of  the 
Environmental  Protection  Agency.  841 
Chestnut  Building,  Philadelphia.  Pa.. 
19106.  and  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division,  Department  of 
Justice,  Room  1515.  Ninth  Street  and 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20530.  A  copy  of  the 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division, 
Department  of  Justice.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $3.10  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Roger  |.  Manulla, 

Assistant  Attorney  General,  Land  and 

Natural  Resources  Division. 

(FR  Doc.  88-10399  Filed  5-10^;  8:45  am) 

■HUNG  CODE  4410-01-M 


Lodging  of  a  Complaint  and  Consent 
Decree  Pursuant  to  Clean  Water  Act; 
Empire  Sand  &  Gravel  Co.,  Inc. 

In  accordance  with  Departmental 
policy.  28  CFR  50,7.  notice  is  hereby 
given  that  on  April  5.  1988  a  proposed 
Complaint  and  Consent  Degree  in 
United  States  v.  Empire  Sand  &  Gravel 
Co.,  Inc.,  Civil  Action  No.  CV-8&-90- 
BLG-JFB,  was  lodged  with  the  United 
States  Disbict  Court  for  the  Disbict  of 
Montana. 

The  Complaint  filed  by  the  United 
States  alleged  that  Uie  defendants  had 
violated  section  113(a)  of  tiie  Clean  Air 
Act  (the  "Act"),  seeking  injunctive  relief 
and  civil  penalties.  The  company  owns 
and  operates  a  portable  hot  asphalt 
concrete  plant  for  purposes  of  road 
construction.  The  plant  was  converted 
to  bum  pulverized  coal  as  well  as  diesel 
fuel.  Stack  Emissions  Tests  showed  the 
plant  to  be  in  violation  of  the  NSPS  limit 
for  particulate  matter  and  opacity.  The 
proposed  consent  decree  requires  the 
defendants  to  pay  a  civil  penalty  of 
$30,000.  If  the  requirements  are  not  met 


a  stipulated  of  $300.00  per  day  of 
noncompliance  will  be  due  and  payable. 
The  Department  of  Justice  will  receive 
for  a  period  of  thirty  days  from  the  date 
of  this  publication  comments  relating  to 
the  proposed  Complaint  and  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General.  Land 
and  Natural  Resources  Division. 
Department  of  Justice,  Washington.  DC 
20530.  and  should  refer  to  United  States 
V.  Empire  Sand  &  Gravel  Co.,  Inc.  DOJ# 
Ref.  90-5-2-1-987.  The  proposed 
Complaint  and  Consent  Decree  may  be 
examined  at  the  office  of  die  United 
States  Attorney,  District  of  Montana, 
5043  Federal  Building,  26th  Sti-eet  &  3rd 
Avenue  North,  Billings,  Montana.  Copies 
of  the  Complaint  and  Consent  Decree 
may  be  examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division.  Department  of 
Justice.  Room  1517,  Ninth  and 
Peimsylvania  Avenue,  NW., 
Washington,  DC  20530.  A  copy  of  the 
projposed  Complaint  and  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  die  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division,  Department  of 
Justice. 
Roger  |.  Manulla, 

Assistant  Attorney  General,  Landand 

Natural  Resources  Division. 

[FR  Doc  86-10400  Filed  &-10-88:  8:45  am] 

MLUNO  COOE  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  Clean  Water  Act,  Mcintosh  Mining 
Co.  &  Esperanza  Resources 

In  accordance  with  Departmental 
policy  28  CFR  50.7,  notice  is  hereby 
given  that  on  April  20. 1988  a  proposed 
consent  decree  in  United  States  v. 
Richard  Lee  Mcintosh,  d/b/a  Mcintosh 
Mining  Company  and  Esperanza 
Resources  Company,  Civil  Action  A86- 
353.  was  lodged  widi  the  United  States 
District  Court  for  die  Distiict  of  Alaska. 
The  complaint  filed  by  the  United  States 
alleged  violations  of  the  Clean  Water 
Act  by  defendants  due  to  discharges  of 
pollutants  from  defendants'  placer  gold 
mine.  The  consent  decree  provides  for 
payment  of  a  civil  penalty  in  the  amount 
of  $15,000  and  for  injunctive  relief  to 
prevent  defendants  from  operating  a 
placer  mine  that  discharges  pollutants 
into  waters  of  the  United  States,  unless 
the  mine  is  in  compliance  with  a  valid 
NPDES  permit  and  the  compliance  plan 
contained  in  the  consent  decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
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Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Richard  Mcintosh,  etai,  D.J.  Ref.  No. 
90-5-1-1-2626.  The  proposed  consent 
decree  may  be  examined  at  the  Office  of 
the  United  States  Attorney,  Federal 
Building  and  U.S.  Courthouse,  701  C 
Street,  Room  C-252,  Anchorage,  Alaska 
99513,  and  at  the  Region  10  (M\tx  of  the 
Environmental  Protection  Agency,  1200 
Sixth  Avenue,  Seattle,  Washington 
98101.  A  copy  of  the  consent  decree  may 
be  examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1517,  Tenth  and 
Pennsylvania  Avenue,  NW., 


of  the 


Washington,  DC  20530.  A  copy  ( 

proposed  consent  decree  may  be 

obtained  in  person  or  by  mail  &om  the 

Environmental  Enforcement  Section, 

Land  and  Natural  Resources  Division  of 

the  Department  of  Justice.  In  requesting 

a  copy,  please  enclose  a  check  in  the 

amount  of  $1.70  for  reproduction  costs, 

payable  to  the  Treasurer  of  the  United 

States. 

Roger  J.  Marzulla, 

Assistant  Attorney  Qenerai  Land  and 

Natural  Resources  Division. 

[FR  Doc.  88-10401  Filed  5-10-88;  8:45  ai«] 

BHJJNa  CODE  4401-01-M  | 

Lodging  of  Stipulation  To  Modify 
Consent  Decree  Pursuant  to  Clean 
Water  Act;  Trident  Seafoods  Corp^ 

In  accordance  with  Departmental 
poUcy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  April  20, 1988  a  proposed 
second  stipulation  to  modify  consent 
decree  in  United  States  v.  Trident 
Seafoods  Corporation,  Civil  Action  A83- 
327,  was  lodged  with  the  United  States 
District  Court  for  the  District  of  Alaska. 
The  complaint  filed  by  the  United  States 
alleged  violations  of  die  Clean  Water 
Act  by  defendants  due  to  discharges  to 
Akutan  Harbor  of  pollutants,  including 
fish  waste,  scrap  maetal  and  debris  from 
its  shore-based  and  floating  plants.  That 
action  resulted  in  a  consent  decree 
under  which  Trident  was  required  to 
comply  with  the  terms  and  conditions  of 
an  NPDES  permit,  and  the  compliance 
schedule  contained  in  the  consent 
decree. 

The  proposed  second  stipulations  to 
modify  consent  decree  extends  the 
compUance  schedule  in  the  consent 
decree  until  such  time  as  EPA  Region  10 
renders  a  decision  on  Trident's  request 
for  a  permit  modification,  but  no  later 
than  November  7, 1988.  The  proposed 
stipulation  also  requires  Trident  to  pay 


stipulated  penalties  of  $30,000  for  past 
violations  of  the  consent  decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30J  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  second 
stipulation  to  modify  consent  degree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
v.  Trident  Seafoods  Corporation,  D.J. 
Ref.  No.  90-5-1-1-2002A.  The  proposed 
stipulation  to  modify  consent  decree 
may  be  examined  at  the  Office  of  the 
United  States  Attorney,  Federal  Building 
and  U.S.  Courthouse,  701  C  Street,  Room 
C-252,  Anchorage,  Alaska  99513,  and  at 
the  Region  10  Office  of  the 
Environmental  Protection  Agency,  1200 
Sixth  Avenue,  Seattle,  Washington 
98101.  A  copy  of  the  stipulation  may  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Dapartment  of 
Justice,  Room  1517,  Tenth  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  A  copy  of  the 
proposed  stipulation  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section 
Land  and  Natrual  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy  please  enclosed  a  check  in  the 
amount  of  $170  for  reproduction  cost, 
payable  to  the  Treasurer  of  the  United 
States. 

Roger  J.  Marzulla, 

Assistant  A  ttomey  General.  Land  and 
Natural  Resources  Division. 
[FR  Doc.  88-10402  Filed  5-10-88;  8:45  amj 

BILUNQ  CODE  4401-41-M 


[AAQ/A  Ontor  No.  17-88] 

Privacy  Act  of  1974;  Modified  System 

Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.-552a),  notice  is  given  that  the 
Department  of  Justice,  Criminal 
Division,  is  modifying  a  system  of 
records  entitled  "Registration  and 
Propaganda  Files  Under  the  Foreign 
Agents  Registration  Act  of  1938,  as 
amended,  JUSTICE/CRM-017." 

The  Criminal  Division  is  modifying  its 
system  notice  to  (1)  reflect  that  certain 
summary  data  has  been  extracted  from 
file  folders  and  stored  on  magnetic 
disks,  (2)  describe  the  categories  of 
records  more  clearly,  and  (3)  revise  the 
routine  use  section  to  more  clearly  and 
more  accurately  outline  the  disclosure 
policies  authorized  by  the  Foreign 
Agents  Registration  Act  of  1938,  as 
amended.  These  and  other  minor 


changes  have  been  itaUzed  for  public 
convenience. 

You  may  submit  written  comments  on 
the  proposed  changes  to  J.  Michael 
Clark,  Assistant  Director,  Facilities  and 
Administrative  Services  Staff,  Justice 
Management  Division  Department  of 
Justice,  Room  6402,  601  D  Street,  NW., 
Washington,  DC  20530.  All  comments 
must  be  received  by  June  10, 1988. 

The  modified  system  description  is 
reprinted  below. 

Dated:  April  26, 1988. 

Harry  H.  Flickinger, 

Assistant  Attorney  General  for 
Administration. 

JUSnCE/CRM-017 

SYSTEM  NAME: 

Registration  and  Propaganda  Files 
Under  the  Foreign  Agents  Registration 
Act  of  1938,  as  amended. 

SYSTEM  location: 

U.S.  Department  of  Justice;  Criminal 
Division:  Bond  Building.  1400  New  York 
Avenue.  NW,  Washington,  DC  20530. 

categories  of  inonnouals  covered  by  the 
system: 

Persons  required  to  file  under  the 
Foreign  Agents  Registration  Act  of  1938, 
as  amended.  (FARA),  22  U.S.C.  611  et 
seq. 

CATEGORIES.  OF  RECORDS  IN  THE  SYSTEM: 

(1)  An  automated  alphabetical  indices 
which  includes  summary  data  such  as 
registrant  names,  file  numbers,  dates  of 
registration,  and  a  synopsis  of  activities 
performed  for  a  given  foreign  principal; 
and  (2)  file  folders  which  contain  copies 
of  all  registration  statements  and 
statements  concerning  the  distribution 
of  political  propaganda  furnished  under 
FARA.  Other  records  related  to  subject 
matters  described  in  this  system  will  be 
maintained  in  the  Central  Criminal 
Division  Index  File  and  Associated 
Records  (JUSTICE/CRM-001)  System. 
Such  other  records  may  include  related 
correspondence,  inspection  and/or 
investigative  reports,  and/or  statements 
of  any  agent  of  a  foreign  principal 
whose  activities  have  ceased  to  be  of  a 
character  which  requires  registration 
under  FARA. 

AUTHOMrrV  FOR  MAWrmiANCS  OF  THE 

system: 

This  system  is  established  and 
maintained  pursuant  to  22  U.S.C.  611  et  ' 
seq.  The  system  is  also  maintained  to 
implement  the  provisions  of  28  CFR  5.1 
through  5.801. 


MMITMiUSia 

thksvstbh. 


MCUIDMQCa' 


As  prescribed  by  22  U.S.C.  616  (a),  (b), 
and  (c),  records  may  be  disclosed  as 
follows: 

These  records  are  public  records  and 
are  open  to  public  examination  and 
inspection  and  copies  of  the  same  shall 
be  furnished  to  every  applicant  at  fees 
prescribed  by  28  CFR  5.601.  The 
registration  statement  and  other 
statements  of  any  agent  of  a  foreign 
principal  whose  activities  have  ceased 
to  be  of  a  character  which  requires 
registration  under  the  provisions  of 
FARA  may  be  withdrawn  from  public 
examination.  Any  records  withdrawn 
will  be  incorporated  into  the  Central 
Criminal  Division  Index  File  and 
Associated  Records  (JUSTICE/CRM- 
001)  System. 

One  copy  of  every  registration 
statement  filed  under  FARA  and  one 
copy  of  every  amendment  or  supplement 
thereto,  and  one  copy  of  every  item  of 
poilitical  propaganda  filed  under  FARA 
shall  be  forwarded  to  the  Secretary  of 
State  for  such  comment  and  use  as  the 
Secretary  of  State  may  determine  to  be 
appropriate  from  the  point  of  view  of  the 
foreign  relations  of  the  United  States. 

Information  obtained  under  FARA. 
including  the  names  of  registrants, 
copies  of  registration  statements,  or 
parts  thereof,  copies  of  political 
propaganda,  or  other  documents  or 
information  filed  under  FARA.  may  be 
furnished  to  departments  and  agencies 
in  the  executive  branch  and  committees 
of  the  Congress. 

In  addition,  records  may  be  disclosed 
to  (1)  a  Member  of  Congress  or  a  staff 
person  acting  upon  the  Member's  behalf 
(a)  as  a  public  record  or  (b)  when  the 
Member  or  staff  person  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record,  and,  (2)  the 
National  Archives  and  Records 
Administration  and  the  General 
Services  Administration  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.&C.  2904 
and  2906. 

FOUCKS  AND  FHACncn  FOR  STOfMNO, 
RSTRiaVIIIO,  ACCESSWa,  WSTAIMWa,  AND 
tMTHtSVSTIM: 


STORAQC 

Paper  records  contained  in  this 
system  are  stored  manually  on  index 
cards  and  in  file  jackets:  selected 
summary  data,  e.g.,  name  and  address 
of  registrant,  name  of  foreign  principal, 
description  of  activities,  amount  of 
money  received,  and  promotional 
material  disseminated,  are  stored  on 
magnetic  disks. 


amiKVAMUTV: 

Paper  records  and  summary  data  are 
retrieved  by  name  of  regutrant 

SAFiOUAIIOS: 

These  records  have  been  designated 
as  public  records  by  22  U.S.C  616 
However,  to  protect  the  integrity  of  the 
records,  the  file  jackets  are  obtained  for 
applicants  by  Registration  Unit 
personnel  who  are  present  in  the  public 
office  during  duty  hours,  and  the  room  is 
locked  during  non-duty  hours. 

RETENTION  AND  disposal: 

Destroyed  ten  years  after  close  of 
case  (National  Archives  and  Records 
Administration  Job  No.  NC1-60-7&-1 
pending). 

SYSTEM  MANAOER(S)  AND  AOORCSS: 

Assistant  Attorney  General.  Criminal 
Division,  U.S.  Department  of  Justice, 
10th  Street  and  Constitution  Avenue. 
NW,  Washington.  D.C.  20530. 

NOTIFICATION  PnOCCOURC 

Same  as  the  above. 

RECORD  ACCESS  PROCCOURIS: 

A  request  for  access  to  a  record  from 
this  system  shall  be  made  pursuant  to 
the  provisions  of  28  CFR  5.600  and 
5.601.195  contesting  record  procedures: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
System  Manager  listed  above,  stating 
clearly  and  concisely  what  information 
is  being  contested,  the  reasons  for 
contesting  it,  and  the  proposed 
amendment  to  the  information  sought 

RECORD  SOURCE  CATEOORIES: 

The  source  of  information  contained 
in  this  system  is  the  registrant 

SYSTEMS  EXBMFTEO  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
[FR  DOC.  88-10393  Filed  5-10-88;  8:45  amJ 

BaUNQ  COOE  4410-01-M 


[AAQ/A  Ontor  No.  18-88] 

Privacy  Act  of  1974;  Modified  Systwn 
Of  Racorda 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.A.  552a),  the 
Justice  Management  Division  (JMD), 
Department  of  Justice,  is  modifying  a 
system  of  records  entitled.  "Securify 
Clearance  Information  System  (SdS). 
JUSnCE/IMD-OOa"  The  system,  which 
was  last  published  in  the  Federal 
Register  on  February  4, 1963  (48  FR 
5357).  is  modified  to  (1)  add  two  new 
"Categories  of  Individuals  Covered  by 
the  System"  (identified  as  C  and  D.).  (2) 


remove  erroneous  language  which 
appears  to  exclude  Department 
attorneys  as  individuals  covered.  (3) 
clarify  the  categories  of  records 
maintained  and  (4)  amend  the  routine 
uses  of  information.  These  and  minor 
changes  have  been  made  to  clarify  and 
more  accurately  describe  the  system.  All 
changes  have  been  italicized  for  public 
convenience. . 

Tide  5  U.S.C.  552a(e)(4)  and  (11) 
provide  that  the  public  be  given  a  30-day 
period  in  which  to  comment  on  new 
routine  uses;  the  Office  of  Management 
and  Budget  (0MB),  which  has  oversight 
responsibility  under  the  Act,  requires  a 
60-day  period  in  which  to  review  the 
system. 

Therefore,  please  submit  any 
comments  by  June  10, 1988.  The  public, 
0MB.  and  the  Congress  are  invited  to 
submit  comments  to  J.  Michael  Clark. 
Assistant  Director,  FaciUties  and 
Administrative  Services  Staff,  Justice 
Management  Division,  Department  of 
Justice,  Room  6402. 601  D  Sfreet,  NW.. 
Washington,  D.C.  20530. 

In  accordance  with  5  U.S.C.  552a(o), 
the  Department  has  provided  a  report  on 
this  system  to  OMB  and  the  Congress. 

The  system  description  is  reprinted 
below. 

Dated:  April  27, 1988. 
Hany  H.  FUcUnger. 

Assistant  Attorney  General  for 
Administration. 


JUSTICE/ JMD-008 


Security  Clearance  Information 
System  (SCIS). 

SYSTEM  location: 

U.S.  Department  of  Justice,  10th  and 
Constitution  Avenue,  NW..  Washington, 
D.C.  20530. 

categories  of  individuals  COVERED  BY  THE 

system: 

Individuals  who  hove  been 
investigated  and  cleared  for 
employment  and/or  for  access  to  data 
classified  for  national  security  reasons, 
i.e.. 

A.  Current  employees,  excluding  the 
Federal  Bureau  of  Investigation  (FBI), 
and  the  Drug  Enforcement 
Administration  (DEA), 

B.  Former  employees,  excluding  the 
FBI  and  DEA  (maintained  for  a 
maximum  of  one  year  from  date  of 
termination), 

C.  Contractors  with  whom  contracts 
(or  other  agreements)  are,  have  been,  or 
are  offered  to  be  entered  into  by  the 
Department  of  Justice,  including  the  FBI 
and  DEA,  and 
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D.  Persons  associated  with  and/or 
acting  for  the  defense  or  for  the  courts 
in  a  criminal  proceeding  which  Bivalves 
classified  information. 

CATCOOMCS  O^  nCCONDS  M  THE  SVSIEM: 

The  system  contains  two  subsystems: 

(a)  a  Clearance  Index  Reference  Record 
which  is  an  automated  system  for 
identifying  the  individuals  in  Categories 
of  Individuals  above  listing  the  status 
and  types  of  investigations,  the  dates  of 
clearances  and  level  of  clearances  and 

(b)  a  Character  File  including  one  or 
more  of  the  following:  (1)  Standard  form 
86  (Office  of  Personnel  Management), 
Security  Investigation  Data  for  Sensitive 
Position;  (2)  Copies  of  investigative 
reports  from  the  Office  of  Personnel 
Management,  the  FBI,  and/or  other 
Federal  investigative  agencies;  (3) 
Correspondence  related  to  the  request 
for  the  investigations,  results  of  the 
investigation,  and  clearance  approvals 
for  access  to  classified  national  security 
information  and  waivers;  and  (4)  Other 
information  relating  to  the  | 
trustworthiness  of  the  employee' 

MITMOHfTV  roe  MAMTENANOK  or  TNK 


J 


The  system  is  estaUlshed  and 
maintained  in  accordance  with 
Presidential  Executive  Orders  10450 
(clearance  for  Federal  employment)  and 
12356  (access  to  data  classified  for 
National  Security  reasons),  and  the 
Classified  Information  Procedures  Act 
of  1900. 

mwosc  OF  THc  system: 

Records  in  this  system  are  used  to 
determine  the  suitability,  eligibility 
and/or  qualifications  of  employees  for 
initial  or  continued  employment  in  the 
Department  offustice  (excluding  the  FBI 
and  DBA),  and  for  employment  in 
sensitive  positions  involving  access  to 
classified  information.  The  records  are 
also  used  to  make  similar  suitability 
determinations  regarding  the 
employment  of  contractors  to  perform  a 
service  for  the  Department  (including 
the  FBI  and  DBA),  and  to  establish  the 
trustworthiness  for  access  to  classified 
information  of  persons  associated  with 
an /or  acting  for  the  court  or  the  defense 
during  criminal  proceedings. 


MMITME  USES  OF  I 

THE  SYSTEM,  INCUJOWM  CAT 

USEHS  and  the  PtWPOSES  OF  SUCH  USES: 

These  records  or  information  in  these 
records  may  be  disclosed  to: 

(a)  Designated  officers  and  employees 
of  agencies,  offices,  and  other 
establishments  in  the  executive, 
legislative,  and  Judicial  branches  of  the 
Federal  Government  and  the  District  of 
Columbia  Govemmeitt,  when  it  has 


been  determined  by  the  Department  of 
Justice,  or  by  such  agency,  office,  or 
establishment,  that  such  agency,  office 
or  establishment  having  an  interest  in 
either  the  initial  or  continued 
employment  of  an  individual,  needs 
such  records  or  information  from  this 
system  in  order  to  evaluate 
qualifications,  suitability  and  loyalty  to 
the  United  States  Government,  or 
trustworthiness  to  access  classified 
information  or  restricted  areas,  and/or 
for  the  purpose  of  either  granting, 
renewing,  suspending,  or  revoking  a 
security  clearance. 

(bj  Designated  officers  and  employees 
of  agencies,  offices,  and  other 
establishments  in  the  executive, 
legislative,  and  Judicial  branches  of  the 
Federal  GovernmenX.  and  the  District  of 
Columbia  Government,  when  it  has 
been  determined  by  the  Department  of 
Justice,  or  by  such  agency,  office,  or 
establishment,  that  such  agency,  office 
or  establishment  needs  records  or 
information  from  this  system  either 
because  it  has  conducted  or  ia 
conducting  an  investigation  of  the 
individual  in  order  to  evaluate 
qualifications,  suitability,  or  loyalty  to 
the  United  States  Government,  or 
trustworthiness  to  access  classified 
information  or  restricted  areas,  and/or 
for  the  purpose  of  either  granting, 
renewing,  suspending,  or  revoking  a 
security  clearance. 

(c)  Designated  officers  and  employees 
of  agencies,  offices,  and  other 
establishments  in  the  executive, 
legislative,  and  Judicial  branches  of  the 
Federal  Government,  and  the  District  of 
Columbia  Government,  when  it  has 
been  determined  by  the  Department  of 
Justice,  or  by  such  agency,  office,  or 
establishment,  that  such  agency,  office 
or  establishment  having  an  interest  in 
either  the  initial  or  continued 
employment  of  a  contractor,  needs  such 
records  or  information  from  this  system 
in  order  to  enUaaie  qualifications, 
suitability,  and  loyalty  to  the  United 
States  Government,  or  trustworthiness 
to  access  classified  information  or 
restricted  areas,  and/or  the  purpose  of 
either  granting,  renewing,  suspending, 
or  revoking  a  security  clearance. 

(dj  Designated  officers  and  employees 
of  agencies,  offices,  and  other 
establishmeats  in  the  executive, 
legislative,  and  Judicial  branches  of  the 
Federal  Govemmeat,  and  the  District  of 
Columbia  government,  when  it  has  been 
determined  by  the  Department  of 
Justice,  or  by  such  agency,  office  or 
establishment,  that  such  agency,  office 
or  establishment  needs  records  or 
information  from  this  system  either 
because  it  has  conducted  or  is 
conducting  an  investigation  of  the 


contractor  in  order  to  evalmte 
qualifications,  suitability,  or  loyalty  to 
the  United  States  Government,  or 
trustworthiness  to  access  classified 
information  or  restricted  areas,  and/or 
for  the  purposes  of  either  granting, 
renewing,  suspending  or  revoking  a 
security  clearance. 

(e)  Security  officials  and  investigaton 
of  other  U.S.  Government  Agencies  or 
Departments  for  liaison  purposes 
involving  access  to  classified  material 
during  meetings,  confierences  or  training 
courses. 

(f)  The  news  media  and  the  public 
pursuant  to  28  CFR  50.2  unlese  it  is 
determined  that  release  of  the  specific 
information  in  the  context  of  a  particular 
case  would  constitute  an  unwarranted 
invasion  of  personal  privacy. 

(g)  A  Member  of  Congress  or  staff 
acting  upon  tlie  Member's  behalf  when 
the  Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record. 

(h)  The  National  Ardiives  and 
Records  Administration  and  the  General 
Services  Administration  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C  2804  and 
2906. 

(i)  A  court  or  adjudicative  body  before 
the  Department  of  Justice  is  authorized 
to  appear,  when  the  Department  of 
Justice  or  any  subdivision  thereof,  or 
any  employee  of  the  Department  of 
Justice  in  his  or  her  official  capacity,  or 
any  employee  of  the  Department  of 
Justice  in  his  or  her  individual  capacity 
where  the  Department  offustice  has 
agreed  to  represent  the  employee,  or  the 
United  States  where  the  Department  of 
Justice  determines  that  the  litigati'on  is 
likely  to  (rffect  it  or  any  of  its 
subdivisions,  is  a  party  to  litigati'on  or 
has  an  interest  in  liti'gation  and  such 
records  are  determined  by  the 
Department  offustice  to  be  arguably 
relevant  to  the  litigation,  or  to  the 
protection  of  such  records  which  have 
been  classified  in  the  interest  of 
national  security. 

POLICIES  AND  MACTICCS  KM  STOHIMO. 
limilBVIIM,i 

lOFI 
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STOftAOC: 

Automated  data  is  stored  on  a  main 
frame  computer  in  the  Department  of 
Justice  Uniform  Personnel  System. 
Paper  files  are  maintained  in  a  secure 
file  room. 


All  data  is  retrieved  by  searching 
under  the  employee's  name  and  social 
security  account  number. 


SAFEQUANOS: 

Information  oontained  io  tiie  system 
inclHdes  some  dassified  National 
Security  Information.  It  is  safeguarded 
and  protected  in  accordance  witii 
Departmental  rules  and  procedures 
governing  the  protection  of  this  material. 

Safeguards  include  the  assignment  to 
authorized  users  of  passwords  to  access 
the  automated  data,  and  of  combination 
formulas  to  access  manual  records  in 
locked  safes. 

HCTENTION  AND  DWFOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  items  23.a,  23.b,  and 
24  of  the  General  Records  Schedule  as 
ai^roved  by  the  Archivist  of  the  United 
States. 


SySTBtlMNAaEll(S>i 

.  Dinctor,  Security  and  Emergency 
Planning  Staff,  Justice  Management 
Division.  U.S.  Department  of  Justice, 
10th  and  Constitution  Avenue,  NW., 
Washington.  DC  20530. 


NOnFtCATKMI 

Same  as  the  System  Manager. 

RECOeo  ACCESS  raOCEOUNES: 

A  request  for  access  to  a  record  from 
this  system  shall  be  made  in  writing  to 
the  System  Manager  with  the  envelope 
and  the  letter  clearly  marked  "Privacy 
Access  Request."  Include  in  the  request 
the  name,  title  and  organization  of  the 
employee,  a  notarized  signature,  and  the 
general  subject  matter  of  the  inquiry. 
The  requestor  will  also  provide  a  return 
address  for  transmitting  a  reply. 
Requests  for  copies  of  investigative 
reports  must  be  directed  to  the  Office  of 
Personnel  Management,  the  Federal 
Bureau  of  Investigation,  or  other  Federal 
investigative  agencies,  as  appropriate. 

CONTESTIMS  NECONO  PnOCCDUHES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
System  Manage-  listed  above,  stating 
clearly  and  concisely  what  information 
is  being  contested,  the  reasons  for 
contesting  it,  and  the  proposed 
amendment  to  the  information  sought 

Rscono  sotmce  cateoome^ 

Sources  of  information  contained  in 
this  system  are  (a)  individuals  covered 
by  the  system  and  (1^  those  individuals 
(informants)  contacted  by  the  Federal 
investigators  who  furnished  information 
in  the  backgnnmd  investigati'on. 


SVSmS  BXIMFm  FIMM  CSHTAiM 
MOVISIONS  OF  THE  ACT 

The  Attorney  General  has  exempted 
this  system  from  subsection  (d)  ai  the 
Privacy  Act  pursuant  to  5  U.S.C 


552a(k)(5).  Rules  have  been  promulgated 
in  accordance  with  the  requirements  of  5 
U5.C  533  (b).  (c)  and  (e)  and  have  been 
published  in  the  Federal  Register. 

[PR  Doc.  88-10394  Filed  5-10-86;  8^15  am] 
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[  AAG/A  Ortler  No.  f»-U) 

Privacy  Act  of  1974;  Privacy  Act 
Syslam  of  Racords 

This  notice  is  provided  pursuant  to  the 
Privacy  Act  of  1974  (5  U.S.C.  552a).  The 
Department  of  Justice,  fanmigration  and 
Naturalization  Service  (INS),  proposes 
to  alter  and  establish  as  a  8^>arate 
system  of  records  its  "Centralized  Index 
and  Records  (Master  Index)."  Notice 
thereof  is  currently  published  in  the 
Federal  Register  at  49  FR  43812  as 
"Subsystem  E."  of  the  Immigration  and 
Naturalization  Service  Index  System, 
JUSTICE/INS-001.  Because  Subsystem 
E.  is  the  primary  index  and  records 
system  for  INS,  it  is  being  extracted  and 
republished  below  as  a  s^Mrate  system 
of  records  to  achieve  greater  clarity  and 
accuracy  of  the  system  descripticHi.  The 
system  will  replace  Subsystem  E.  in  its 
entirety  and  will  be  known  as  "The 
Immigration  and  Naturalization  Service 
Alien  File  (A  File)  and  Central  Index 
System  (QS),  JUSTICE/INS-OOIA."  In 
addition,  the  system  is  being  altered  to 
(1)  add  two  new  routine  uses  (identified 
as  M  and  P)  and  (2)  remove  exemptions 
(e)(4)(I),  (f)  and  (h)  because  they  are 
unnecessary.  A  rule  promulgating 
exemptions  for  the  system  appears  in 
the  Proposed  Rules  Section  of  today's 
Federal  Regista. 

5  U.S.C.  552a(e)(4)  and  (11)  provide 
that  the  publip  be  given  a  SOnday  period 
in  which  to  comment  on  the  new  routine 
uses;  the  Office  of  Management  and 
Budget  (OMB),  which  has  oversight 
responsibility  under  the  Act,  requires  a 
60-day  period  in  which  to  ccoclude  its 
review  of  the  system.  Therefore,  please 
submit  any  comments  by  June  10, 1968. 
The  public,  OMB.  and  the  Congress  are 
invited  to  submit  comments  to  J.  Michael 
Clark,  Assistant  Director,  Facilities  and 
Administrative  Services  Stsft  Justice 
Management  Divisioo,  Department  of 
Justice,  Room  6402,  801  D  Street  NW., 
Washington.  DC  20530. 

In  accordance  with  5  U.SX1 552a(o), 
the  Department  has  provided  a  report  on 
this  system  to  OMB  and  the  Congress. 

The  system  description  is  reprinted  below. 


Dated:  April  26, 198& 

HanyH-Flck^ar, 

Assistant  Attorney  General  for 
Administration. 

JusncE/iNsmoiA 


The  Immigration  and  Naturalizatibn 
Service  (INS)  Alien  File  (A-F!le)  and 
Central  Index  System  (CIS). 

SYSTEM  LOCATION: 

Central  Regional,  District,  and  other 
INS  file  control  ofQces  bi  the  United 
States  as  detailed  in  JUSTICE/IN&-099. 
Remote  access  terminals  will  also  be 
located  m  other  con^Kwients  of  the 
Department  of  Justice  and  in  the 
Department  of  State  on  a  limited  basis. 


CATEOOniES  OF  HIOfVIOUALS  COVED  BY  THE 
SYSTEM: 

A.  Individuals  covered  by  provisions 
of  the  Immigrotion  and  Nationality  Act 
of  the  United  States. 

B.  Individuals  who  are  under 
investigation,  were  investigated  in  the 
past,  or  who  are  snspected  of  vicriating 
the  criminal  or  civil  provisions  of 
treaties,  statutes,  Executive  Orders,  and 
Presidential  proclamations  administered 
by  INS,  and  witnesses  and  informats 
having  knowledge  of  such  violations. 


CATEOONKSOF 


SITNSSVSTBC 


A.  The  computerized  indexing  system 
contains  personal  identification  data 
such  as  A-File  number,  name,  date  and 
place  of  birth,  date  and  port  of  entry,  as 
well  as  the  location  of  each  official 
hardcopy  paper  file  known  as  the  "A- 
file."  Microfilm  records  contain 
naturalization  certificates  and  any 
supporting  documentation  prior  to  Afiril 
1, 1956;  however,  after  that  date,  this 
type  of  information  is  maintained  in  the 
"A-file"  which  is  described  in  R  below. 

B.  The  hard  copy  A-file  contains  all 
the  individual's  official  record  material 
such  as  naturalization  certificates; 
various  forms,  applications  and  petitions 
for  benefits  under  the  immigration  and 
nationaUty  laws;  reports  of 
investigations;  statements;  reports; 
correspondence;  and  memorandums  on 
each  individual  for  whom  INS  has 
created  a  record  under  the  Immigration 
and  NationaUty  Act. 


OF 

Sections  103  and  290  <rf  the 
Immigration  and  Nationality  Act,  as 
amended  (8  U.S.C.  1103.  and  8  U.S.C 
1360),  and  the  regulations  pursuant 
thereto. 


16798 


Federal  Ragister  /  Vol.  53.  Na  91  /  Wednesday.  May  11.  1988  /  Notices 


Fwfawl  Regbter  /  Vol  53.  No.  91  /  Vyed^e8day.  May  11.  1988  /  Notices 


16799 


The  system  is  used  primarily  by  INS 
and  other  Department  of  Justice 
employees  to  administer  and  enforce  the 
immigration  and  nationality  laws,  and 
related  statutes,  including  Uie  processing 
of  applications  for  benefits  under  these 
laws,  detecting  violations  of  these  laws, 
and  the  referral  of  such  violations  for 
prosecution. 

nOUTMK  uses  OF  RECOHOS  MAMTAINEO  IN 
TMK  SYSTEM,  HiCIJUDINO  CATCOOWCS  OF 
USeiS  AND  TMK  FMVOSES  OF  SUCH  uses: 

Relevant  information  contained  in  this 
system  of  records  may  be  disclosed  as 
follows: 

A.  To  clerks  and  judges  of  courts 
exercising  naturalization  jurisdiction  for 
the  purpose  of  filing  petitions  for 
naturalization  and  to  enable  such  courts 
to  determine  eligibility  for  naturalization 
or  grounds  for  revocation  of 
naturalization. 

B.  To  the  Department  of  State  in  the 
processing  of  petitions  or  applications 
for  benefits  under  the  Immigration  and 
Nationality  Act  and  all  other 
immigration  and  nationality  laws, 
including  treaties  and  reciprocal 
agreements. 

C  To  other  Federal,  State,  and  local 
government  law  enforcement  and 
regulatory  agencies  and  foreign 
governments,  including  the  Department 
of  Defense  and  all  components  thereof, 
the  Department  of  State,  the  Department 
of  the  Treasury,  the  Central  Intelligence 
Agency,  the  Selective  Service  System, 
the  United  States  Coast  Guard,  the 
United  Nations,  and  INTERPOL,  and 
individuals  and  organizations  during  the 
course  of  investigation  in  the  processing 
of  a  matter  or  during  a  proceeding 
within  the  piuview  of  the  immigration 
and  nationality  laws  to  elicit 
information  required  by  INS  to  carry  out 
its  functions  and  statutory  mandates. 

D.  Where  there  is  an  indication  of  a 
violation  or  potential  violation  of  law 
(whether  dvil.  criminal  or  regualtory  in 
nature),  to  the  appropriate  agency 
(whether  Federal  State,  local  or 
foreign),  charged  with  the  responsibility 
of  investigating  or  prosecuting  such 
violations,  or  charged  with  enforcing  or 
implementing  the  statute,  rule, 
regulation  or  order  issued  pursuant 
thereto. 

E.  Where  there  is  an  indication  of  a 
violation  or  potential  violation  of  die 
immigration  and  nationality  laws,  or  of 
a  general  statute  within  INS  jurisdiction, 
or  of  a  regulation,  rule,  or  order  issued 
pursuant  thereto,  to  a  court  magistrate, 
or  administrative  bibunal  in  the  course 
of  presenting  evidence,  and  to  opposing 
counsel  during  discovery. 


F.  To  a  Federal,  State,  local  or  foreign 
govenunent  agency  in  response  to  its 
request  in  connection  with  the  hiring  or 
retention  by  such  agency  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  reporting  of  an 
investigation  of  such  an  employee,  the 
letting  of  a  contract  or  the  issuance  of  a 
license,  grant  loan,  or  other  benefit  by 
the  requesting  agency,  to  the  extent  that 
the  information  is  relevant  and 
necessary  to  the  requesting  agency's 
decision  on  the  matter. 

G.  To  a  Federal,  State  or  local  agency 
maintaining  civil,  criminal  or  other 
relevant  ei^orcement  information  or 
other  pertinent  information,  such  as 
current  licenses,  if  necessary  to  obtain 
information  relevant  to  a  decision  of  INS 
concerning  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  letting  of  a  contract  or 
the  issuance  of  a  license,  grant  or  other 
benefit. 

R  Where  there  is  an  indication  of  a 
violation  or  potential  violation  of  the 
law  of  another  nation  (whether  civil  or 
criminal),  to  the  appropriate  foreign 
government  agency  charged  with 
enforcing  or  implementing  such  laws 
and  to  international  organizations 
engaged  in  the  collection  and 
dissemination  of  intelligence  concerning 
criminal  activity. 

I.  To  the  Office  of  Management  and 
Budget  in  connection  with  the  review  of 
private  relief  legislation  as  set  forth  in 
OMB  Circtdar  No.  A-19  at  any  stage  of 
the  legislative  coordination  and 
clearance  process  as  set  forth  in  the 
Ciradar. 

].  To  other  Federal  agencies  for  the 
purpose  of  conducting  national 
intelligence  and  security  investigations. 

K.  To  an  applicant  petitioner  or 
respondent  or  to  his  or  her  attorney  or 
representative  as  defined  in  8  CFR  l.l(j) 
in  connection  with  any  proceeding 
before  INS. 

L  To  a  Federal.  State,  local  or  foreign 
government  agency  in  response  to  its 
request  for  assistance  in  the  collection 
or  repayment  of  loans  and  fraudulenUy 
or  erroneously  seciu^d  benefits  or 
grants,  or  other  debts  owed  to  the 
United  States. 

M.  To  student  volunteers  whose 
services  are  accepted  pursuant  to  5 
U.S.C.  3111  or  to  students  enrolled  in  a 
college  work  study  program  pursuant  to 
42  U.S.C.  2751  et  seq. 

N.  To  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  uidess  it  is 
determined  diat  release  of  the  specific 
information  in  the  context  of  a  particular 
case  would  constitute  an  unwarranted 
invasion  of  a  personal  privacy. 

O.  To  a  Member  of  Congress  or  staff 
acting  on  the  Member's  behalf  when  the 


Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record. 

P.  To  the  General  Services 
Administration  and  the  National 
Archives  and  Records  Administration  in 
records  management  inspections 
condubted  under  the  authority  of  44 
U.S.C.  ^M  and  2906. 


Foucm 

RSTRKVINO, 
DtSFOSiNOOF 


Most  A-file  records  are  paper 
dociunents  and  are  stored  in  file  folders. 
Some  microfilm  and  other  records  are 
stored  in  manually  operated  machines, 
file  drawers,  and  filing  cabinets.  Those 
index  records  which  can  be  accessed 
electronically  are  stored  in  a  data  base 
on  magnetic  disk  and  tape. 

RCrmEVAMUTY: 

These  records  are  indexed  and 
retrieved  by  A-file  number,  name,  and/ 
or  date  of  birth. 

SAFEOUAROS: 

INS  offices  are  located  in  buildings 
under  security  guard,  and  access  to 
premises  is  by  official  identification.  All 
records  are  stored  in  spaces  which  are 
locked  during  non-duty  office  hours. 
Many  records  are  stored  in  cabinets  or 
machines  which  are  also  locked  during 
non-duty  office  hours.  Access  to 
automated  records  is  controlled  by 
passwords  and  name  identifications. 

miiWIlOW  AMD  DtSFOSiU,' 

A-file  records  are  retained  for  75 
years  from  the  closing  date  or  date  of 
last  action  and  then  destroyed. 
Automated  index  records  are  retained 
only  as  long  as  they  serve  a  useful 
purpose  and  then  Uiey  are  deleted  fi^m 
the  system  disk  and/or  tape. 

SYSTEM  MANAQBI(S)  ANO  AOOMSt: 

The  Servicewide  system  manager  is 
the  Director.  Records  Management 
Branch.  Records  Systems  Division. 
Immigration  and  Natiu^lization  Service, 
425 1  Stieet  NW..  Washington.  DC  20536. 

NOTIFKATIOM  mOCSDUHE: 

Address  inquiries  to  the  system 
manager  identified  above,  the  nearest 
INS  office,  or  the  INS  office  maintaining 
desired  records,  if  known,  by  using  the 
list  of  principal  offices  of  the 
Immigration  and  Naturalization  Service 
Appendix:  JUSTIGE/INS-eQQ.  published 
in  the  Fedual  Register. 


KECONO  ACCESS 

Make  all  requests  for  access  in  writing 
to  the  Freedom  of  Information  Act/ 
Privacy  Act  (FOIA/PA)  officer  at  one  of 
the  addresses  identified  above.  Clearly 
mark  the  envelope  and  letter  "Privacy 
Act  Request"  Provide  die  A-file  number 
and/or  the  full  name,  date  and  place  of 
birth,  and  notarized  signature  of  the 
uuiividual  who  is  the  subject  of  the 
record,  and  any  other  information  which 
may  assist  in  identifying  and  locating 
the  record,  and  a  return  address.  For 
convenience.  INS  Form  G-639.  FOIA/PA 
Request  may  be  obtained  from  the 
nearest  INS  office  and  use  to  submit  a 
request  for  access. 


NATIONAL  AERONAimCS  AND 
SPACE  A0MINISTRAT10N 

(Notice  (W-46)] 

NASA  Advisory  Council  (NAC),  Life 
Sciences  Advisory  Committee  (LSAC); 
IMeettng 

AQENCV:  National  Aeronautics  and 
Space  Administration. 
actiom:  Notice  of  meeting. 


CONTCSTWe  HECOHOS  I 

Direct  ail  requests  to  contest  or 
.amend  information  to  the  FOIA/PA 
Officer  at  one  of  the  addresses 
identified  above.  State  dearly  and 
condsely  the  information  bedng 
contested,  the  reason  for  contesting  it 
and  the  proposed  amendment  thereof. 
Clearly  mark  the  envriofw  "Privacy  Act 
Request."  The  record  most  be  identified 
in  the  same  manner  as  described  for 
making  a  re<)ue8t  for  access. 

RECORD  SOURCE  CATEOORIES: 

Basic  information  umtained  in  INS 
records  is  si^iplied  by  individuals  on 
Department  of  State  and  INS 
appUcations  and  forms.  Other 
information  comes  from  inquiries  and/ or 
complaints  from  members  of  the  general 
public  and  members  of  Congress; 
referrals  of  inquiries  and/or  complaints 
directed  to  the  White  House  or  Attorney 
Generah  INS  reports  to  investigations, 
sworn  statements,  correspondence  and 
memorandums;  official  reports, 
memorandums,  and  written  referrals 
bom  other  entities,  inclucfing  Federal, 
State,  and  local  governments,  various 
courts  and  regulatory  agencies,  foreign 
government  agencies  and  intematioMl 
organizations. 

SYSTEMS  EXEMPTED  FMOM  CERTAIN 
PROVISIONS  OF  THE  ACT 

The  Attorney  General  has  exempted 
this  system  from  subsections  (c)  (3)  and 
(4):  Idy,  (e)  (1),  (2),  and  (3);  (e)(4)  (G)  and 
(H);  (e)  (5)  and  (8);  and  (g)  of  die  Privacy 
Act.  These  exemptions  apply  to  the 
extent  that  information  in  tihe  system  is 
subject  to  exemption  pursoant  to  5 
U.S.C  552a  (j)  and  (k).  Rules  have  been 
promulgated  in  accordance  with  the 
requirements  of  5  U  A.C  553  (b).  (c).  and 
(e)  and  have  been  published  in  the 
Fedeial  Register  and  codified  as 
additions  to  Titie  28,  Code  of  Federal 
Regulations  (28  CFR  16.99). 

[PR  Doa  8S-1039S  Ftted  S-lO-SSi  MS  am] 
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SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council  Life  Sciences 
Advisory  Committee. 

DATE  AND  TMC  May  31, 1988. 8:30  a.m. 
to  9  p.m..  June  1. 1988.  8  a.m.  to  5  p.m. 
ADDRESS:  Hohday  Inn-Capitol.  550  C 
Street  SW.,  Washington.  DC  20024. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Lynn  Griffiths.  Code  EBF.  National 
Aeronautics  and  Space  Administration. 
Washington,  DC  20646  (202/453-1545). 
SUPPLEMENTARY  INFORMATION:  The  Life 
Sciences  Advisory  Comnuttee  provides 
advice  on  tiie  coordination  of  NASA's 
life  sciences  research  program.  It  assists 
in  the  long-range  planning  of  space  life 
sciences  research  and  coordinated 
ground-based  research.  TTie  committee 
will  meet  to  discuss  the  Office  of  Space 
Science  and  Applications  (OSSA) 
budget  status  and  projection,  Life 
Sciences  Fiscal  Year  1990  budget  and 
long-range  programs.  The  group  is 
chaired  by  Dr.  Harry  C.  Holloway  and  is 
composed  of  16  members.  The  meeting 
will  be  open  to  the  public  up  to  the 
capacity  of  the  room  (approximately  45 
people  including  members  of  the 
committee). 
Type  of  Meeting:  Open. 

Agenda: 

May  31, 1988 

a-30  a.m.— Chairman's  Remarks. 
9  a.m.— Fiscal  Year  (FY)  1989  Budget 

Statiis  and  FY-90  Projection. 
10:30  a.m.— Life  Science  Advisory 

Committee  (LSAC)  Discussion. 
1  p.m. — Space  Biology  Initiative. 
3  p.m. — Committee  Discussion. 
3:30  p.m.— Space  Station  Issoes/Update. 

7  p.m. — Committee  Discussion: 
Guidance  to  new  Committees. 

9  p.m. — Adjourn. 

June  1, 1988 

8  a.m. — Committee  Issues/Concerns. 

9  a jn. — Comet  Rendezvous-Asteroid 
Hyby/Cassini. 

10  a.m.— Attadied  Paj^oads 
Announcement  of  Opportunity  (AO), 


Earth  observing  System  (EoS) 

Selection. 
11  a.m.— FY-flO  Life  Sciences  Budget. 
3  p.m. — Committee  Discussion/Position 

Statements. 
5  p.m. — ^Adjourn. 
May  5. 196& 
John  F.  Duggan, 

Director,  Ceneml  Management  DIviaion. 
[PR  Doc.  88-10406  Piled  5-10-88;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-5081 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact; 
Washington  PuMc  Povm  Supply 
System  at  ai. 

In  the  matter  of  Washington  Public  Power 
Siq>ply  System.  Pacific  Power  and  Light 
Company,  Portland  General  Electric 
Company,  Puget  Sound  Power  and  Light 
Company,  the  Washington  Water  Power 
Compeny,  and  Wasbii^on  Poblic  Power 
Supply  System  Nuclear  Profect  Na  S. 

The  Nuclear  Regulatory  Commission 
(the  Commission]  is  considering 
issuance  of  an  extension  to  the  latest 
construction  completion  date  specified 
in  Construction  Permit  No.  CPPR-154 
issued  to  Washington  Public  Power 
Supply  System  (applicant  or  WPPSS)  for 
Nuclear  Project  No.  3  (WNP-3).  The 
facility  is  located  on  the  applicant's  site 
in  southeastern  Grays  Harbor  County, 
Washington,  about  26  miles  west  of 
Olympia,  Washington. 

Environmental  Assessment 

Identification  of  Proposed  Action:  The 
proposed  action  would  extend  the  latest 
construction  completion  date  of 
Construction  Permit  No.  CPPR-154  to 
July  1, 1999.  The  proposed  action  is  in 
response  to  the  applicant's  request 
dated  November  2, 1984,  as  modifled  by 
letter  dated  March  10, 1986. 

The  Need  for  the  Proposed  Action: 
The  proposed  action  is  needed  because 
the  construction  of  the  facility  is  not  yet 
fully  completed. 

En  vironmental  Impact  of  the  Proposed 
Action:  Since  the  proposed  action 
involves  extending  the  construction 
permit,  radiological  impacts  are  not 
affected  by  this  action.  There  are  no 
radiological  impacts  associated  with 
this  action.  The  impacts  that  are 
involved  are  all  non-radiological  and  are 
associated  with  continued  construction. 

Based  on  the  foregoing,  the  NRC  staff 
concludes  that  the  proposed  extension 
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of  the  constnictioQ  permit  would  have 
no  significant  environmental  impact. 

Alternatives  Considered:  A  possible 
alternative  to  the  proposed  action  would 
be  to  deny  the  request.  Under  this 
alternative,  the  apphcant  would  not  be 
able  to  complete  construction  of  the 
facility.  This  would  result  in  denial  of 
the  beneBt  of  power  production.  This 
option  would  not  eliminate  the 
environmental  impacts  of  construction 
already  incurred. 

If  construction  were  halted  and  not 
completed,  site  redress  activities  would 
restore  some  small  areas  to  their  natural 
state.  This  would  be  a  slight 
environmental  benefit  but  much 
outweighed  by  the  economic  losses  from 
denial  of  use  of  a  facility  that  is  nearly 
completed.  Therefore,  this  alternative  is 
rejected. 

Another  alternative  is  to  take  no 
action  on  the  request  for  extension.  Hie 
construction  permit  would  not  be 
deemed  to  have  expired  until  the 
application  has  been  finally  processed 
(10  CFR  2.109).  In  effect  the  construction 
permit  could  be  in  effect  as  long  as  no 
action  was  taken  on  a  timely  application 
for  an  extension.  To  take  no  action  on 
the  applicant's  request  would  not  be 
responsive:  therefore,  this  alternative  is 
rejected. 

Alternative  Use  of  Resources:  This 
action  does  not  involve  the  use  of 
resources  other  than  those  evaluated  in 
the  FES  prepared  as  part  of  the  NRC 


stafTs  review  of  the  construction  permit 
application.  NUREG-1033,  May  1985. 

Agencies  and  Persons  Consulted:The 
NRC  staff  reviewed  the  applicant's 
request  and  applicable  documents 
referenced  therein  that  support  this 
extension.  The  NRC  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact-  The 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  this  action.  Based  upon 
the  environmental  assessment,  we 
conclude  that  this  action  %vill  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  details  with  respect  to  this  action, 
seeihe  request  for  extension  dated 
November  2. 1984,  as  modifled  by  letter 
dated  March  10. 1986.  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  DC, 
and  at  the  local  public  document  room, 
W.H.  Memorial  Liberty,  125  Main  Street. 
South.  Montesano.  Washington  28523. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  May  1968. 

For  the  Nuclear  Regulatory  Commission. 
Lester  S.  Rubenstein. 

Acting  Director.  Standardization  and  Non- 
Power  Reactor  Project  Directorate,  Division 
of  Reactor  Projects  III,  IV,  V  and  Special 
Projects,  Office  of  Nuclear  Reactor 
Regulation. 
(FR  Doc  88-10430  Filed  5-10-88;  8:45  am] 
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Applications  for  Licenses  To  Export 
Nuclear  Faculties  or  Materials; 
Transnudear.'knc. 

Pursuant  to  10  CFR  110.70  (b)  "Public 
notice  of  receipt  of  an  application" 
please  take  notice  that  the  Nuclear 
Regulatory  Commission  has  received  the 
following  applications  for  export 
licenses.  Copies  of  the  applications  are 
on  ^e  in  the  Nuclear  Regulatory 
Commission's  Public  Document  Room 
located  at  1717  H  Street  NW., 
Washington.  DC. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  filed  within  30 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  request  for     ' 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requester  or 
petitioner  upon  the  applicant,  the  Office 
of  the  General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC.  20555.  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission,  and  the 
Executive  Secretary,  U.S.  Department  of 
State,  Washington.  DC  20520. 

In  its  review  of  applications  for 
licenses  to  export  production  or 
utilization  facilities,  special  nuclear 
materials  or  source  material,  noticed 
herein,  the  Commission  does  not 
evaluate  the  health,  safety  or 
environmental  effects  in  die  recipient 
nation  of  the  facility  or  material  to  be 
exported.  The  information  concerning 
these  applications  follows: 
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1 

NRC  Export  Appucations 

Name  o«  appicarrt.  daie  received,  t^jpiication  Na 

Matenaltype 

Material  in  total 
element 

Kilogrims  total 
isotope 

End  use 

Country  of 
destination 

Transnudey  Inc    4-28-88  5-2-88  XSNM02144- 

93.3%  Enriched 

Uranium. 
93.3%  Enriched 

Uranium. 

93.0%  Enriched 
Uranium. 

Add'l4311S 

Add*!  40.226 

Fuel  for  BH-2 

Reactor. 
Fuel,  lor  HFR 

GrenoMe 

Research  Reactor. 
Irradiation  Tubes  for 

Four  Research 

Reactors. 
1 — 

Belgium. 

04. 
Transnudev  Inc.  4-27-88  5-2-88  SXNM02315- 

Add'!  76  0 

Add'170.8 

France. 

02. 
Transnuctear.  Inc..  4-28-88.  5-2-88.  XSNM02142  .... 

Increase  to  44.024 .... 

Increase  to  41.074... 

Belgium.  France, 
Nethelands.  and 
United  Kingdom. 

For  the  Nuclear  Regulatory  Commission. 
Marvin  R.  Peterson. 

Assistant  Director  for  International  Security, 
Office  of  Governmental  and  Public  Affairs. 

Dated  this  5th  day  of  May  1988  at 
Rockville,  Maryland. 

(FR  Doc.  88-10431  Filed  5-10-88;  8:45  am] 
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Advisory  Committee  on  Reactor 
Safeguards  Sul)Committee  on 
Improved  LWRs;  Open  Meeting 

The  ACRS  Subcommittee  on  Improved 
LWRs  will  hold  a  meeting  on  May  23, 


1988,  Room.  1717  H  Street,  NW. 
Washington,  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday.  May  25, 1986—8:30  a.m. 
until  the  conclusion  of  business 

The  Subcommittee  will  discuss 
Chapters  3. 4.  and  5  of  the  EPRI ALWR 
Requirements  doctmnent 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 


accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 


views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  l)een  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member.  Mr. 
Herman  Alderman  (telephone  202/6.34- 
1413)  between  8:15  a.m.  and  5:00  p.m. 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  one  of  the  above 
named  individuals  one  or  two  days 
before  the  scheduling  meeting  to  be 
advised  of  any  changes  in  schedule,  etc.. 
which  may  have  occurred. 

Date:  May  5. 198& 

Morton  W.  libarkin. 

Assistant  Executive  Director  for  Project 
Review. 

[FR  Doc.  88-10417  Filed  5-10-88;  &45  am] 
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Advisory  Committee  on  Reactor 
Safeguards  Sul>oommittee  on  Metal 
Components;  Open  Meeting 

The  ACRS  Subcommittee  on  Metal 
Components  will  hold  a  meeting  on  May 
26. 1988.  Room  1046, 1717  H  Street  NW., 
Washington.  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Thursday,  May  26, 1988— 8:30  A.M.  until 
the  conclusion  of  business 

The  Subcommittee  will  discuss  the 
quality  of  fasteners  in  nuclear  power 
plants.  BWR  reactor  pressure  vessel  in- 
service  inspections,  statiis  of  the  piping 
erosion-corrosion  program,  and  other 
matters. 

Oral  statements  may  be  presented  by 
members  of  die  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  identi^ed  below 
as  far  in  advance  as  practicable  so  that 
appropriate  urangements  can  be  made. 


During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subconunittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  die  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
die  cognizant  ACRS  staff  member.  Mr. 
Elpidio  Igne  (telephone  202/63^1414), 
between  8:15  A.M.  and  5K)0  P.M.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
schedided  meeting  to  be  advised  of  any 
changes  in  schedide,  etc.,  which  may 
have  occurred. 

Date:  May  5, 1968. 

Mortoa  W.  Ubukin. 

Assistant  Executive  Director  for  Project 
Review. 

[FR  Doc  88-10418  Piled  5-10-88;  8:45  am] 

wixma  COM  7«M-«t4i 


IDocfcet  Na  50-341] 

Detroit  Edison  Co^  Wolverine  Power 
Supply  Cooperative,  Inc.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
43,  issued  to  the  Detroit  Edison 
Company  and  Wolverine  Power  Supply 
Cooperative,  Inc.  (the  licensees),  for 
operation  of  Fermi-2  located  in  Monroe 
County.  Michigan. 

In  accordance  with  the  licensees' 
application  for  amendment  dated  March 
10. 1988,  and  supplemented  by  a  letter 
dated  April  21, 1988,  die  amendment 
would  revise  the  Fermi-2  Technical 
Specifications  to  delete  die  Non- 
regenerative  Heat  Exchanger  Oudet 
Temperature-High  signal  from  the  listing 
of  Reactor  Water  Cleanup  (RCWU) 
system  isolation  signals. 

Prior  to  issuance  of  the  proposed 
license  amenement,  the  Commission  will 
have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act]  and  the  Commission's 
regulations. 


By  June  10. 1988.  die  licensees  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene. 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  shall  be  filed  in 
accordance  with  the  Commission's 
"Rules  of  Practice  for  Domestic 
Licensing  Proceedings"  in  10  CFR  Part  2. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition,  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  partcularity  die  interest  of  the 
petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  shoilld  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  otlier  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteeen  (15)  days  prior 
to  the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement'to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  imder  consideration.  A 
petitioner  who  fails  to  file  such  a 
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supplement  which  satisfies  these 
reqoirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  pennitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.& 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW.. 
Washington.  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10]  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
800-325-6000  (in  Missouri  1-800-342- 
6700).  The  Western  Union  operator 
shoidd  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Daniel  R.  Muller, 
(petitioner's  name  and  telephone 
number);  (date  petition  was  mailed); 
(plant  name);  and  (publication  date  and 
page  number  of  this  Federal  Register 
notice).  A  copy  of  the  petition  should 
also  be  sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
and  to  John  Flynn,  Esq.,  Detroit  Edison 
Company,  2000  Second  Avenue,  Detroit, 
Michigan  48226,  attorney  for  Detroit 
Edison  Company. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(aKl)  (i)-{v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  sta^  may  issue  the 
amendment  after  it  completes  technical 
review  and  prior  to  the  completion  of 
any  required  hearing  if  it  publishes  a 
further  notice  for  public  comment  of  its 
intent  to  make  a  no  significant  hazards 
consideration  finding  in  accordance 
with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  appbcation  for 
amendment  dated  march  10. 1988,  as 
supplemented  April  21, 1968,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 


1717  H  Street  NW.,  Washington,  DC 
20555,  and  at  the  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe.  Michigan  48161. 

Dated  at  Rockville.  Maryland,  this  4th  day 
of  May,  1968. 

For  the  Nuclear  Regulatory  Commiasion. 
Daniel  R.  MuDar. 

Acting  Director.  Project  Directorate  IU-1, 
Division  ofRaactor  Projects  lU.IV.VS' 
Special  Projects. 
[FR  Doc.  88-10429  Filed  5-10-88: 8:45  am] 
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[Docket  No.  30-13435-6C-2;  ASIBP  No. 
S72-02-ac  (RawooMow  Orttor)] 


May  5, 1988. 

Finlay  Testing  Laboratories,  Inc.; 
Notice  of  Hearing 

Atomic  Safety  and  licensing  Board  Panel, 
Before  Administrative  Judgea:  Robert  M 
Lazo.  Chairman.  Glenn  O.  Bright  and  Richard 
F.Cole. 

On  April  11, 1988.  the  Deputy 
Executive  Director  for  Regional 
Operations  issued  against  Finlay 
Testing  Laboratories,  Inc.  (Licensee),  an 
"Order  Continuing  Suspension  of 
License  (Effective  Immediately)  and 
Order  To  Show  Cause  Why  License 
Should  Not  Be  Revdwd."  The  Order 
recited  that  on  September  21. 1987. 
Licensee's  Byproduct  Material  License 
No.  53-17854-01  was  suspended  by 
Order  entitled  "Order  Suspending 
License  (Effective  Immediately)" 
pending  further  investigation  of  the 
Licensee.  Pursuant  to  10  CFR  Z.aQ2(f), 
the  September  21. 1987  Order  was 
temporarily  effective  pending  further 
order.  The  April  11. 1988  Order 
addresses  the  results  of  the  further 
investigation  and  continues  the 
suspension  directed  by  die  earlier 
Order. 

The  April  11. 1988  Order  noted  that 
pumiant  to  10  CFR  2.202(b),  the 
Licensee  may  file  an  answer  showing 
cause  why  its  license  should  not  be 
suspended  and  should  not  be  revoked 
and  may  also  request  a  hearing  on  die 
Order.  The  issue  to  be  considered  at  any 
such  hearii^  is  whether  the  Order 
continuing  suspension  of  license  and 
Order  to  show  cause  why  license  should 
not  be  revoked  should  be  sustained. 

On  May  2, 1988,  the  Licensee  filed  an 
"Answer  To  Order  Continuing 
Suspension  of  License  (Effective 
Immediately)  and  Order  To  Show  Cause 
why  License  Should  Not  Be  Revoked; 
Demand  for  Hearing  After  Discovery." 

Wherefore,  it  is  Ordered,  in 
accordance  with  the  Atomic  Energy  Act, 
as  amended,  and  the  Rules  of  Practice  of 
the  Commission,  and  Please  Take  Notice 


that  an  evidentiary  hearing  is  this 
proceeding  shall  convene  at  10  a.m., 
local  time.  Wednesday,  May  1&  1968  at 
Room.  U.S  Coast  Guard  Le^l  Office, 
PIKK  Federal  Bnildiiig,  300  Ala  Moana 
Boulevard,  Honolulu,  HI  96850. 

This  "Revocation  Order"  proceeding 
shall  be  consolidated  with  the 
"Suspension  Order''  proceeding 
concerning  the  Deputy  Director's  Order 
of  September  21. 1967. 

Members  of  the  public  are  invited  to 
attend  the  hearing. 

For  the  Akunic  Safety  and  Licensing  Board. 

Dated  at  Betbesda.  Maryland,  this  5th  day 
of  May  1966. 
Robert  M.  Laxo. 

Chairman,  Administrative  Judge. 
[FR  Doc.  88-10493  Piled  5-10-88;  8:45  am] 
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[Byproduct  MatwM  Ucotm  Na  5^17854- 
01;  Docket  Na  30-13435-6C-2;  ASLBP  Na 
88-572-02-SC] 

Finlay  Testing  Laboratories,  Inc.; 
Establishment  of  Atomic  Safety  and 
Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
published  in  the  Federal  Register,  37  FR 
28710  (1972),  SS  2.105.  2.700,  2.702,  2.714, 
2.714a,  2.717,  and  2.721  of  die 
Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  to 
preside  over  the  following  proceeding: 

Finlay  Testing  Laboratories,  Inc^ 
Byproduct  Material  licenae  No.  53- 
17854-01  (Revocation  Order) 
This  Board  is  being  designated 
pursuant  to  Licensee's  request  for  a 
hearing  regarding  an  Order  issued  by 
the  Deputy  Executive  Director  for 
Regional  Operations,  dated  April  11. 
1988.  entitied  "OROTR  CONTINUING 
SUSPENSION  OF  UCraJSE 
(EFFECTIVE  Ih»<EDIATKLY)  AND 
ORDER  TO  SHOW-CAUSE  WHY 
UCENSE  SHOULD  NOT  BE 
REVOKED." 

The  Board  is  comprised  of  the 
following  Administrative  Judges: 

Robert  M.  Lazo,  Chainnan,  Atomic 
Safety  and  Licensing  Board  Panel, 
U.S.  Nucleer  Regulatory  Commission, 
Washington,  DC  20555 

Glenn  O.  Bright.  Atomic  Safety  and 
Licensing  Board  Panel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555 

Richard  F.  Cole,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 


Regulatory  Commission,  Washington, 
DC  20555 
Robert  M.  Lazo, 

Acting  Chief  Administrative  Judge,  Atomic 
Safety  and  Licensing  Board  Panel 

Issued  at  Bethesda,  Maryland,  this  5th  day 
.of  May  1988. 

(FR  Doc.  88-10494  Filed  5-10-88;  8:45  am] 
BIUMQ  COOE  75a»41-M 
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[Docket  No.  50-353] 

Philadelphia  Electric  Co.;  Umerick 
.Generating  Station,  Unit  No.  2;  Order 
Extending  Consbvction  Completion 
Date 

Philadelphia  Electric  Company  is  the 
holder  of  Construction  Permit  CPPR-107 
issued  by  the  Commission  on  June  19, 
1974.  This  permit  authorizes 
consfruction  of  the  Limerick  Generating 
Station.  Unit  No.  2,  presently  under 
construction  at  the  Company's  site  on 
the  Schuylkill  River,  near  Pottstown.  in 
Limerick  Township,  Montgomery 
County,  Pennsylvania. 

On  August  13, 1987.  Philadelphia 
Elechic  Company  (Applicant)  filed  a 
request  pursuant  to  the  Code  of  Federal 
Regulations,  Tide  10,  Part  50,  S  50.55(b) 
for  an  extension  of  the  construction 
completion  dates  for  this  unit  The 
specific  request  was  that  the  earliest 
and  latest  completion  dates  specified  in 
Construction  Permit  No.  CPPR-107  for 
Limerick  Unit  2  be  extended  to  May  1. 
1989  and  January  1. 1992,  respectively. 

The  change  in  the  schedule  for 
completion  of  the  construction  of  Unit  2 
results  from  suspension  of  construction 
by  Applicant  in  accordance  with  the 
terms  of  an  order  issued  by  the 
Pennsylvania  Public  Utility  Commission 
(PaPUC)  on  December  23, 1983.  Such 
order  directed  the  Applicant  to:  (1) 
Suspend  construction  of  Unit  2  pending 
operation  of  Unit  1;  or  (2)  cancel  Unit  2 
or  (3)  continue  consboiction  of  Unit  2 
solely  widi  internally  generated  funding. 
Applicant  advised  the  PaPUC  on 
January  24, 1984  Uiat  of  the  choices 
available,  it  had  suspended  construction 
of  Unit  2  pending  operation  of  Unit  1.  As 
a  result  of  this  action  all  activities  at  the 
Unit  2  construction  site  were  suspended 
during  the  period  from  January  1, 1984  to 
February  1, 1986  except  essential 
activities  required  to  protect  the  site,  the 
public  and  workers  and  actions  required 
to  allow  a  prompt  resumption  of 
construction. 

The  NRC  staff  has  concluded  that 
good  cause  has  been  shovm  for  the 
delay,  the  extension  is  for  a  reasonable 
period,  and  that  diis  action  involves  no 
significant  hazards  consideration,  the 
bases  for  which  are  set  forth  in  the 


staffs  evaluation  of  the  request  for 
extension  dated  May  3, 1988. 

The  NRC  staff  has  prepared  an 
environmental  assessment  and  finding 
of  no  significant  impact  which  was 
published  in  the  Federal  Register  on 
January  14, 1988  (53  FR  970).  Pursuant  to 
10  CFR  51.32,  fhe  Commission  has 
determined  that  extending  the 
construction  completion  date  will  have 
no  sigiuficant  impact  on  the 
environment. 

The  applicant's  letter  dated  August  13, 
1987,  and  die  NRC  staff's  letter  and 
safety  evaluation  on  the  request  for 
extension  of  the  construction  permit, 
dated  May  3, 1988,  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street, 
NW.  Washington.  DC  20555  and  Uie 
local  Public  Document  Room,  Pottstown 
Public  Library,  500  High  Street, 
Pottstown,  Pennsylvania  19464. 

It  is  Hereby  Ordered  that  the  earliest 
and  latest  completion  dates  for  CPPR- 
107  be  extended  to  May  1, 1989  and 
January  1. 1992,  respectively.  Dated  at 
Rockville,  Maryland,  this  3rd  day  of 
May  1988. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A  Varga, 

Director,  Division  of  Reactor  Projects  I/II, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  88-10432  Filed  ^-10-88;  8:45  am] 

BlUJNa  CODE  7SMM)1-«i 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer.  Kemieth  A. 
Fogash  (202)  272-2142 

Upon  Written  Request,  Copy  Available  From: 
Securities  and  Exchange  Commission, 
Office  of  Consumer  Affairs.  450  Fifth 
Street  NW.,  Washington,  DC  20549 

Extension 

Rule  204-1 
File  No.  270-41 
Rule  203-1 
FormADV 
File  No.  270-39 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  aeq.),  die  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  203-1  (17  CFR  275.203-1), 
Rule  204-1  {17  CFR  275.204-1)  and  Form 
ADV  (17  CFR  279.1)  under  die 
Investinent  Advisers  Act  of  1940. 

Rule  203-1  prescribes  Form  ADV  as 
the  form  for  application  for  registration 
of  investment  advisers  under  the 


Investinent  Advisers  Act  of  1940.  The 
form  takes  each  new  registrant  about  9 
hours  to  fill  out 

Rule  204-1  requires  diat  a  registered 
investment  adviser  file  an  amendment 
to  its  application  for  registration  on 
Form  ADV  under  certain  circumstances. 
Each  investment  adviser  spends 
approximately  1  hour  a  year  complying 
with  the  rule. 

Comments  should  be  submitted  to 
OMB  Desk  Officer  Robert  Neal,  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Room  3228  NEOB,  Washington,  DC 
20503. 

lonathan  G.  Katz, 
Secretary. 
May  4. 1988. 
(FR  Doc.  88-10445  Filed  5-10-88:  8:45  am) 

BILUNa  COOE  •010-«1-M 

[Rel.  Na  34-25653;  File  No.  SR-Amex-M-7] 

Self-Regulatory  Organizations;  Partial 
Accelerated  Approval  of  a  Proposed 
Rule  Change  by  American  Stock 
Exchange,  Inc.,  Extension  of  the  Rule 
126(g)  PHot  Program  Relating  to 
Precedence  Based  on  Size,  and  a 
Reduction  to  25,000  Shares  of  Block 
Transactions  Ei^lMe  for  Size 
Precedence 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act "). 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  March  31, 1988,  the 
American  Stock  Exchange.  Inc.  ("Amex" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items,  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  die  Amex.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  the 
Rule  126(g)  precedence  based  on  size 
pilot  program  set  forth  in  SR-Amex-86- 
14  by  reducing  the  size  of  block  crosses 
eligible  for  size  precedence  from  50,000 
shares  to  25,000  shares.  In  addition,  the 
Exchange  proposes  to  extend  the  pilot 
program  to  November  1, 198a* 


'  The  CommiHion  origiiially  approved  the 
Exchange's  size  precedence  pilot  program  for  ■ 
three  month  period  in  Securities  Act  Release  No. 
23693,  October  9. 1986,  51  FR  37358.  Subsequently 
the  Commission  approved  two  extensions  of  the 
Amex  pilot:  Securities  Exchange  Act  Release  No. 
2424a  March  20, 1987,  52  FR  10430,  extending  the 
pilot  until  May  1, 1987.  and  Securities  Exchange  Act 
Release  No.  24858.  August  27, 1967,  52  FR  33485. 
extending  the  pilot  until  May  1, 1968. 
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The  text  of  the  proposed  rule  change 
is  available  at  the  Office  oi  the 
Secretary,  Amex,  and  at  the 
CommissiOD. 

in.  Self-Regulatory  Organiza6an's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  tiM  Proposed  Rule 
Change  | 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  |Ht>po8ed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
place  specifled  in  Item  IV  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

In  October  1988,  the  Amex 
implemented  a  three-month  pilot 
program  under  Amex  Role  128(g},  during 
which  orders  to  cross  blocks  of  50,000 
shares  or  more  would  be  permitted  to 
have  precedence  over  other  bids  and 
offers.  [See  File  No.  SR-Amex-86-14 
and  Securities  Exchange  Act  Release 
No.  23683,  October  9, 1966,  approving 
the  pilot,  for  details  of  the  program.)  The 
Exchange  has  subsequently  requested 
that  the  pilot  program  be  extended,  and 
it  has  been  most  recently  extended  by 
the  Commission  to  May  1, 1988. 
(Securities  Exchange  Act  Release  No. 
24856.  August  27, 1967.)  * 

The  Exdiange  initially  limited  to     ^ 
50,000  shares  the  size  of  stocks  eligible 
to  establish  precedence  based  on  size  in 
order  to  provide  a  controlled  experiment 
in  size  precedence  and  to  limit  the  effect 
of  the  pilot  to  orders  to  cross  in  very 
large  size  and  primarily  in  active,  liquid 
issues.  In  the  course  of  the  pilot,  the 
Exchange  has  provided  to  Oie 
Commission  specific  data,  including  the 
number  of  occasions  Amex  specialists 
utilized  the  block  precedence  exemption 
under  Rule  126(g);  the  nature  of  the 
stock  accorded  block  precedence;  and 
the  total  size  of  the  bids  and  offers 
"sized  out"  by  the  blodc  transactions, 
among  other  data. 

Based  on  its  experience  under  the 
pilot  program  to  date,  the  Exchange  is 
proposing  a  limited  extension  of  the 
program  to  permit  orders  to  cross  blocks 
of  25.000  shares  or  more  to  establish  size 
precedence  pursuant  to  Rule  128(g). 


*  See  note  1,  ivpm. 


These  parameters  will  continue  to  limit 
size  precedence  to  blocks  of  very  large 
size  and  in  active,  bqud  issues.  In 
addition,  inclusion  of  bkx:ks  of  250)00 
shares  or  more  will  {Rovide  the 
Exchange  with  a  somewhat  larger 
trading  data  base  to  assess  the  success 
of  the  pilot  program  in  factiitating  the 
execution  of  large  blocks  on  the  Amex 
and  in  reducing  the  incentive  of  member 
firms  to  route  soah  ordos  to  a  regional 
exchange  in  order  to  avoid  losing  «m 
excessive  number  of  diares  to  other 
orders  due  to  Amex's  existing  priority 
rules. 

The  Amex  is  proposing  to  extend  the 
pilot  program  for  six  months,  until 
November  1, 1968,  in  order  to  permit  the 
Exchange  sufficient  time  to  monitor  and 
review  trading  under  the  25,000  share 
parameter  and  to  submit  this  data  to  the 
Commission  for  its  review  and 
assessment  of  the  revised  pilot  program. 

(2)  Basis 

Hie  proposed  rule  change  is 
consistent  with  secti<m  6(b]  of  the  Act  in 
general  and  farthers  the  objectives  of 
section  0(b)(5)  in  particular  in  that  it  is 
intended  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and  to  facilitate  transactions  in 
securities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  diange  will  impose 
no  burden  on  competitioiL 

C.  Regulatory  Organization's  Statement 
on  Comments  on  the  Proposed  Rule 
Change  Received  from  Members, 
Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  SoUdtatiaa  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communicatitHis  relating  to  the  proposed 
rule  change  between  tiie  Comniissian 
and  any  person,  other  than  diose  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 


450  Fifth  Street.  NW..  Wa^ui«ton.  DC 
20549.  Copies  of  such  filing  wiU  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  riioakl  refer  to  File  No.  SR- 
Amex-68-7  and  should  be  submitted  by 
June  1, 1988. 

IV.  CommiBnon  Hiidiiigs  and  Order 
Granting  Partial  Accelmted  Approval 

In  its  filing,  the  Exchange  requested 
accelerated  approval  Im  the  proposed 
change  in  the  size  of  block  crosses 
eligiUe  for  sixe  precedence  under  the 
Rule  128(g)  pilot  program  from  the 
current  level  of  50,000  shares  to  25,000 
shares  together  with  an  extension  of  the 
pilot  until  November  1, 1988.  The 
CoDunission  has  determined  that  the 
proposed  change  in  the  size  of  blocks 
eleigible  for  precedence  under  the  Amex 
Rule  126(g)  precedence  based  on  tilSi 
pilot  is  a  substantive  change  which 
should  be  published  for  notice  and 
comment  in  the  Federal  Register  prior  to 
a  determination  by  the  Commission 
whether  the  proposed  rule  diange 
should  be  approved. 

In  view  of  this  detennination  by  die 
Commission,  die  Amex  has  requested 
that  die  Rule  128(g)  pilot  program  be 
extended  at  its  current  level  of  50,000 
shares,  on  an  acelerated  basis,  until 
November  1, 196a* 

The  Commission  believes  it  is 
appropriate  to  extend  the  Amex  Rule 
126(g)  precedence  based  on  size  pilot 
program,  at  the  current  level  of  50,000 
shares,  until  November  1, 1988.  This 
extension  will  give  the  Commission  time 
to  evaluate  the  data  on  the  operation  of 
the  pilot  at  the  50,000  share  level 
provided  by  the  Amex  during  the  pilot  to 
date  in  order  to  assess  its  impact  on  the 
routing  of  block  orders  from  Amex  to 
regional  exchanges.  Extension  of  the 
pilot  at  this  time  will  permit  die  program 
to  continue  pending  a  determination  by 
the  Commission  as  to  whether  the  pilot 
should  be  approved,  ended,  or  increased 
in  scope  (i.e..  extended  to  blocks  25,000 
shares). 

The  Commission  finds  good  cause  for 
approving  that  portion  of  the  proposed 
rule  change  that  would  extend  the  Amex 
Rule  126(g)  precedence  based  on  size 
pilot  program  from  cross  blocks  of 
50,000  shares  or  greater  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  so 
that  the  Amex's  pilot  program  may 
continue  on  an  uninterrupted  basis.  In 
addition,  the  Commission  has  not 


received  any  negative  comment  on  Uie 
pilot  during  its  operation. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  die  Act,  Uiat  die 
proposed  rule  change  be,  and  hereby  is. 
partially  approved,  nunc  pro  tunc  as  of 
May  1. 1988,  and  shall  be  in  effect  until 
November  1. 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  May  4, 1988. 
Jonathan  G.  Katz. 

Secretary. 

[FR  Doc.  88-10*46  Filed  5-10-88;  8:45  am] 
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*  See  letter  bom  DeUa  XfoQMde  BmmoM.  Vice 
President  and  Secistafy.  Amex  to  Sharon  Lawion. 
Brandt  Chief,  Divieion  of  Maricet  Regulatioa  dated 
April  28.  ISSS. 


[RelMMe  Na  34-2S664;  File  Na  8R-Amex- 
86-10] 

S«lf-Re9uiatory  OrganizatkNw; 
Proposed  Rule  Change  by  American 
Stock  Exchange,  Inc;  Equity  index 
Participations  Based  on  the  lla)or 
Maricet  Index  and  the  institutional 
Index 

Pursuant  to  section  19(b)(1)  of  die 
Securities  Exchange  Act  of  1934. 15 
U:S.C.  78s(b)(l),  notice  is  hereby  given 
diat  on  April  18, 1988,  Uie  American 
Stock  Exchange,  Inc.  ("Amex")  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  D.  and  HI  below, 
which  Items  have  been  prepared  by  the 
Amex.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organizadon's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  trade  Equity 
Index  Participations  based  on  the  Amex 
Mhjor  Maricet  Index  ("MMI")  and 
Institutional  Index— Major  Market  Index 
Paticipations  ("MMIPs")  and 
Institutional  Index  Participations  (DPS). 
The  Exchange  proposes  to  establish  a 
new  section  14  (Equity  Index 
Participations)  under  Exchange  options 
rules,  and  new  Rule  900F  et  seq.  to 
accommodate  trading  of  Equity  Index 
Participations.  All  language  in  the 
proposed  rules  is  new,  unless  otherwise 
indicated. 

Section  14.  Equity  Index  Participations 

Rule  900P.  (a)  Applicabilty.  The  Rules 
in  this  Section  are  applicable  only  to 
Equity  Index  Participations.  Except  to 
die  extent  that  specific  rules  in  this 
Section  govern,  or  unless  the  context 
otherwise  requires,  the  provisions  of  the 
Constitution  and  all  other  rules  and 
policies  of  the  Board  of  Governors  shall 


be  applicable  to  the  trading  on  the 
Exchange  of  such  securities.  In  addition, 
die  following  Options  Rules  shall  be 
specifically  applicable  to  such  trading: 
900(b).  907. 908. 909.  921,  922,  923,  924. 
925.  928. 930. 932.  950(b),  950(c),  954,  955, 
956.  957,  958,  960,  961, 962.  963,  964, 965, 
966,  967, 97a  971, 972,  981.  918C. 
^  Pursuant  to  die  provisions  of  Article  1. 
Section  3(i)  of  the  Constitution.  Equity 
Index  Participations  are  included  within 
the  definition  of  "security"  or 
"securities"  as  such  terms  are  used  in 
the  Constitution  and  Rules  of  the 
Exchange. 

Compliance  widi  Rules  904, 905, 906 
shall  be  determined  as  set  forth  in  Rules 
905F,  906F,  and  907P. 

(b)  Definitions.  The  following  terms  as 
used  in  the  Rules  shall,  unless  the 
context  otherwise  indicate,  have  the 
meanings  herein  specified. 

(1)  Equity  Index  Participation— The 
term  Equity  Index  Participation  means  a 
security  based  on  the  spot  value  of  an 
index  of  stocks,  of  indeterminate 
duration,  and  paying  its  purchasers  a 
proportionate  share  of  dividends 
declared  on  the  component  stocks  of  the 
stock  index  underiyjng  the  Equity  Index 
Participation. 

(2)  Cash-Out  Time— The  term  "cash- 
out  time"  means  the  point  in  time  each 
quarter  of  the  year  when  a  holder  of  an 
Equity  Index  Participation  may  obtain 
the  closing  index  value  upon  exercise  of 
the  cash-out  privilege.  The  cash-out  time 
for  each  quarter  will  be  determined  and 
made  public  by  the  Exchange  before  the 
beginning  of  the  quarter 

(3)  Reporting  Authority— The  term 
"reporting  authority"  in  respect  of  a 
particular  index  means  either  the 
Exchange  or  the  institution  or  reporting 
service  designated  by  the  Exchange  as 
the  official  source  for  calculating  and 
reporting  the  current  index  value  or  the 
closing  index  value  apd  the 
proportionate  share  of  dividends 
payable  to  Equity  Index  Participation 
holders. 

Designation  of  an  Index  - 

Rule  goiF.  The  stocks  diat  are  die 
basis  for  the  calculation  of  an  index  on 
which  the  Equity  Index  Participation  is 
based  shall  be  selected  by  the  Exchange 
and  may  be  revised  from  time  to  time  in 
the  Exchange's  discretion  as  necessary 
or  appropriate  to  maintain  the  quality 
and  character  of  the  index. 

Index  Calculation 

Rule  902F.  (a)  TTie  current  index  value 
in  respect  of  an  indexon  which  an 
Equity  Index  Participation  is  based  shall 
be  derived  fiom  the  reported  prices  of 
the  underlying  securities  that  are  the 
basis  of  the  index,  as  reported  by  the 


primary  maricet  for  such  underlying 
securities. 

(b)  The  closing  index  value  in  respect 
of  a  particular  Equity  Index 
Participation  index  shall  be  derived 
fiom  the  reported  prices  of  the 
component  stocks  of  the  stock  index  at  a 
time  or  times  specified  by  the  Exchange 
for  determining  the  payment  to  which  an 
Equity  Index  Participation  holder  is 
entided  upon  exercise  of  the  cash-out 
privilege. 

Dissimination  of  Information 

Rule  903F.  (a)  The  Exchange  shall 
cause  to  be  reported  at  specified 
intervals  the  current  index  value  of  an 
index  underiying  an  Equity  Index 
Participation  during  each  day  the 
Exchange  is  open  for  trading,  and  shall 
cause  to  be  disseminated  the  closing 
index  vahie  of  such  tmderiying  index 
promptly  after  such  calculation  is 
available  at  the  quarterly  cash-out  time. 

(b)  The  Exchange  shall  maintain,  in 
files  available  to  the  public,  information 
identifying  the  stocks  included  in  each 
index  underlying  an  Equity  Index 
Participation  and  the  method  used  to 
determine  the  current  index  value. 

Cash-Out  Privilege 

Rule  904F.  The  holder  of  an  Equity 
Index  Participation  shall  have  the  right 
to  obtain  on  each  cash-out  time,  in 
accordance  with  the  rules  of  The 
Options  Clearing  Corporation,  the 
closing  index  value  of  the  specific 
Equity  Index  Participation.  The  deadline 
for  exercising  the  cash-out  privilege  will 
be  determined  and  made  public  by  the 
Exchange  before  the  beginning  of  the 
quarter. 

Position  Limits 

Rule  905F.  In  determining  compliance 
with  Rule  904.  Equity  Index 
Participations  shall  be  subject  to  a 
position  limit  of  15  million  Equify  Index 
Participations  with  respect  to  any 
particular  underlying  index. 

Exercise  Limits 

Rule  90eF.  In  determining  compliance 
with  Rule  905.  exercise  limits  applicable 
to  Equify  Index  Participations  shall  be 
equivalent  to  the  position  limits  set  forth 
in  Rule  905F. 

Reporting  of  Equity  Index  Participation 
Positions 

Rule  907F.  In  determining  compliance 
with  Rule  906,  each  member  and 
member  organization  shall  file  with  the 
Exchange  a  report  with  respect  to  each 
account  in  which  the  member  or 
member  organization  has  an  interest, 
each  account  of  a  partner,  officer. 
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director  or  employee  of  the  member 
organization,  and  each  customer 
account  which  has  established  an 
aggregate  position  of  200,000  Equity' 
Index  Participations  (whether  long  or 
short)  covering  the  same  underlying 
index. 


Exercise  of  Cash-Out  Privilege 

Rule  90eF.  (a)  Notice  of  exercise  of  the 
Equity  Index  Participation  cash-out 
privilege  must  be  provided  by  a  holder 
of  an  Equity  Index  Participation  on  or 
before  a  time  specified  and  made  public 
by  the  Exchange  and  which  is  in 
accordance  with  the  Rules  of  The 
Options  Clearing  Corporation.  Specific 
exercise  cut-off  times  will  also  be    i 
delineated  for  Exchange  member    ' 
organizations.  An  exercise  notice  may 
be  tendered  to  The  Options  Clearing 
Corporation  only  by  the  clearing 
member  in  whose  account  with  the  The 
Options  Clearing  Corporation  the  Equity 
Index  Participation  is  carried.  Members 
and  member  organizations  shall 
establish  fixed  procedures  not 
inconsistent  with  the  rules  and  policies 
of  the  Exchange  and  The  Options 
Clearing  Corporation,  as  to  the  latest 
hour  at  which  they  will  accept  exercise 
notices  from  their  customers. 

(b)  The  term  "exercise  instruction," 
with  respect  to  a  customer,  means  the 
notice  given  to  a  member  organization 
to  exercise  an  Equity  Index 
Participation.  All  such  exercise 
instructions  must  be  time  stamped  at  the 
time  they  are  prepared  by  the  receiving 
member  organizatioa  i 

Notwithstanding  the  foregoing,    | 
member  organizations  may  receive 
exercise  instructions  after  the  exercise 
cut-off  time  but  prior  to  the  cash-out 
time  (i)  in  order  to  remedy  mistakes 
made  in  good  faith,  (ii)  to  take 
appropriate  action  as  the  result  of  a 
failure  to  reconcile  unmatched  Exchange 
Equity  Index  Participation  transactions, 
or  (iii)  where  exceptional  circimistances 
relating  to  a  customer's  ability  to 
communicate  exercise  instructions  to 
the  member  organization  (or  the  member 
organization's  ability  to  receive  exercise 
instructions)  prior  to  such  time  warrant 
such  action. 

Allocation  of  Equity  Index  Participation 
Exercise  Notices 

Rule  909F.  (a)  Each  member 
organization  shall  estabhsh  fixed 
procedures  for  the  allocation  of  exercise 
notices  assigned  in  respect  of  a  short 
position  in  Equity  Index  Participations 
in  such  member  organization's 
customers'  accounts.  Such  allocation 
shall  be  made  on  a  "first-in,  first-out"  or 
automated  random  selection  basis  that 
has  been  approved  by  the  Exchange  or 


on  a  manual  random  selection  basis  that 
has  been  specified  by  the  Exchange. 
Each  member  organization  shall  inform 
its  customers  in  writing  of  the  method  it 
uses  to  allocate  exercise  notices  to  its 
customers'  accounts,  explaining  its 
manner  of  operation  and  the 
consequences  of  that  system.  Unless 
otherwise  specified  by  the  member 
organization,  the  allocation  procedures 
estabUshed  by  a  member  organization 
for  stock  options  will  be  deemed  to 
apply  to  the  allocation  of  exercise 
notices  for  Equity  Index  Participations. 

(b)  Each  member  organization  shall 
report  its  proposed  method  of  allocation 
to  the  Exchange  and  obtain  the 
Exchange's  prior  approval  thereof,  and 
no  member  organization  shall  change  its 
method  of  allocation  unless  the  change 
has  been  reported  to  and  approved  by 
the  Exchange. 

(c)  Each  member  organization  shall 
preserve  for  a  three-year  period 
sufficient  workpapers  and  other 
documentary  materials  relating  to  the 
allocation  of  exercise  assignment 
notices  to  establish  the  manner  in  which 
allocation  of  such  exercise  notices  is  in 
fact  being  accomplished. 

Bids  and  Offers 

Rule  9flOP.  All  bids  and  offers  made  on 
the  trading  floor  for  Equity  Index 
Participations  shall  be  deemed  to  be  for 
one  unit  of  trading  unless  a  specified 
greater  number  is  expressed  in  the  bid 
or  offer.  A  bid  or  offer  for  more  than  a 
unit  of  trading  of  Equity  Index 
Participations  shall  be  deemed  to  be  for 
the  amount  thereof  or  a  smaller  number 
of  units  of  trading.  The  unit  of  trading  in 
Equity  Index  Participation  shall  be  100 
Equity  Index  Participations  unless 
otherwise  designated  by  the  Exchange. 

Commentary  .01  Transactions  in 
Equity  Index  Participations  may  be 
effected  until  4:15  each  business  day. 

Limitation  erf  Exchange  Liability 

Rule  911F.  Neither  the  Exchange,  the 
Reporting  Authority  nor  any  Agent  of 
the  Exchange  shall  have  any  liability  for 
damages,^  claims,  losses  or  expenses 
caused  by  any  errors,  omissions,  or 
delays  in  calculating  or  disseminating 
the  current  index  value  or  the  closing 
index  value  and  tracking  dividend 
payout  dates  or  computing  proportionate 
dividend  payouts  resulting  from  an  act, 
condition  or  cause  beyond  the 
reasonable  control  of  the  Exchange  or 
the  Reporting  Authority,  including,  but 
not  limited  to,  an  act  of  God;  fire;  flood; 
extraordinary  weather  conditions;  war, 
insurrection;  riot,  strike;  accident;  action 
of  government:  communications  or 
power  failure:  equipment  or  software 


malfunction;  any  error,  omission  or 
delay  in  the  reports  of  transactions  in 
one  or  more  underlying  securities;  or 
any  error,  omission  or  delay  in  the 
reports  of  the  current  index  value  or  the 
closing  index  value  by  the  Exchange  or 
the  Reporting  Authority. 

Reserved  Authority 

Rule  912F.  The  Exchange  may,  in  its 
discretion,  based  on  unsubstantial 
trading  activity  in  Equity  Index 
Participations  or  under  exceptional 
circimistances,  require  the  holders  of 
and  obligors  on  outstanding  Equity 
Index  Participations  to  settle  their 
contracts  at  the  closing  index  value 
determined  by  a  designated  cash-out 
time  upon  notice  of  at  least  one  year. 

(Not«. — ^The  following  are  proposed 
amendments  of  existing  Amex  rules;  brackets 
indicate  deletions;  italics  indicates 
additions.] 

Margin  Accounts 

Rule  462  (a)  through  (d)7— No  change. 

462(d)8.  Equity  Index  Participations. 
The  margin  which  must  be  maintained 
in  margin  accounts  of  customers, 
whether  members,  partners  of  members, 
member  firms,  member  corporations  or 
stockholders  therein  or  non-members, 
shall  be  as  follows: 

1. 25%  of  the  market  value  of  all 
"long"  Equity  Index  Participation 
positions  in  the  account  plus; 

2.  30%  of  the  market  value,  in  cash,  of 
each  "short"  Equity  Index  Participation 
position  in  the  account; 

3.  No  margin  need  be  required  in 
respect  of  an  Equity  Index  Participation 
carried  "short" in  a  customer's  account 
when  the  customer  has  delivered  to  the 
member  organization  carrying  the 
account  a  letter  of  guarantee  meeting 
the  requirements  of  Rule  810  of  The 
Options  Clearing  Corporation  certifying 
that  the  guarantor  holds  for  the 
customer  as  security  for  the  letter  (IJ 
cash.  (2),  cash  equivalents,  (3)  one  or 
more  qualified  securities,  or  (4)  a 
combination  thereof,  that  such  deposit 
has  a  market  value,  computed  as  of  the 
close  of  each  business  day  in  which  the 
"short" position  is  carried  in  the 
customer  account,  of  not  less  than  130% 
of  the  aggregate  current  market  value  of 
the  Equity  Index  Participations,  and 
that  die  guarantor  will  promptly  pay  the 
member  organization  the  exercise 
settlement  amount  in  the  event  the 
account  is  assigned  an  exercise  notice. 
A  qualified  security  has  the  meaning 
specified  in  Rule  462  Commentary  .04. 

The  text  of  the  proposed  rule  change 
is  available  at  die  Office  of  the 
Secretary,  Amex  and  at  the 
Commission. 


:  n.  Self-Regulatory  Oigamzation's 
Statement  of  Ae  Puipose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 

.Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  receiveid  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  secUons  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for^  the  Proposed  Rule 
Change 

(1)  Purpose 

The  Amex  is  proposing  specific  roles 
apphcable  to  listing  and  trading  of  two 
cash-settled  Equity  Index  Participation 
securities  bas^  on  the  Exchange's 
existing  Major  Maricet  ["MMI")  and 
Institutional  Stock  Indices,  respectively. 
Equity  Index  Participations  would 
permit  holders  to  own  a  security 
designed  to  reflect  the  principal 
characteristics  of  ownership  of  the 
complement  of  stocks  comprising  the 
MMI  and  Institutional  Indices,  but  that 
does  not  require  the  actiial  purchase  or 
sale  of  shares  of  common  stock  of  the 
Issuers  inchided  in  those  indices.  Unlike 
stock  or  index  options.  MMIPs  and  IIPs 
would  not  have  a  specific  expiration 
date,  but  instead  would  have  a 
perpetual  life,  subject  to  the  right  of  the 
holder,  once  each  quarter,  to  cash  out  at 
the  then  current  index  value,  and 
subject  fiirther  to  the  right  of  the 
Exchange  and  OCC,  under  certain 
circumstances  (such  as  lack  of  trading 
activity),  upon  at  least  one  year's  prior 
notice,  to  terminate  the  Equity  Index 
Participations. 

It  is  anticipated  that  MMIPs  and  IIPs 
will  be  traded  like  other  equity 
securities,  and  that  transactions  will  be 
reported  through  faciUties  of  the 
Consolidated  Tape  Association.  MMIP 
and  IIP  holders  would  participate  in  any 
appreciation  or  decline  in  the  MMI  or 
Institutional  Indices,  as  though  holding  a 
proportionate  number  of  shares  of  the 
component  stocks.  Similarly,  persons 
holding  short  positions  in  these 
securities  would  experience 
approximately  the  same  economic 
results  as  that  of  holding  short  positions 
in  the  underlying  stocks.  In  the  event  of 
a  cash-out,  settlement  would  be  effected 
by  cash  payment  to  the  holder  fitwn  a 
person  holding  a  short  position,  with  no 
physical  delivery  of  underlying  stocks. 
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Cash-outs,  which  would  be  permitted 
only  once  each  quarter  (to  coincide  with 
the  "triple-witching"  options  expiration 
dates),  would  be  assigned  among 
holders  of  short  positions  in  the  same 
manner  as  assignment  of  stock  and 
index  option  exercises. 

Holders  would  be  entitled  to  receive, 
and  persons  holding  short  positions 
would  be  required  to  pay.  quarterly 
payments  equivalent  to  the  amount  of 
dividends  declared  dining  such  quarter 
by  issuers  of  underlying  index  stocks. 
This  would  be  accomplished  by  OCC 
crediting  the  accounts  of  holders,  and 
debiting  the  accounts  of  persons  who 
are  short  as  of  the  day  prior  to  cash-out 
time,  a  proportionate  amount  of  any 
regular  cash  dividends  declared  on  MMI 
or  Institutional  Index  stocks.  Holders 
would  have  no  voting  or  other 
shareholder  rights  normally  accorded  to 
holders  of  the  underlying  stocks. 

The  Exchange  proposes  that  Equity 
Index  Participations  be  maiginable 
substantially  like  common  stock,  with 
purchasers  permitted  to  borrow  up  to 
50%  of  the  current  market  value  of  the 
MMIPs  or  IIPs,  and  sellers  required  to 
post  margin  of  15096  of  such  current 
market  value,  as  required  by  Regulation 
T  of  the  Federal  Reserve  Board. 
Maintenance  margin  would  also  have  to 
be  maintained  in  accordance  with  the 
requirements  applicable  to  equity 
holdmgs  in  an  account  The  securities 
would  be  book  entry  only.  No 
certificates  representing  ownership 
would  be  issued;  instead,  records  of  the 
clearing  corporation,  clearing  broker- 
dealers,  customer  confirmations  and 
account  statements  would  provide 
evidence  of  MMIP  and  IIP  positions. 

While  long  or  short  positions  in  the 
securities  may  always  be  closed  out  by 
offsetting  purchase  or  sale  transactions, 
as  indicated  above,  the  holder  will  also 
have  a  "cash-out  privilege"  exercisable 
once  each  quarter.  In  the  event  of  a 
cash-out  the  holder  will  be  entitled  to 
cash  equal  to  the  closing  index  value  on 
the  "cash-out"  date  times  a  multiplier 
established  by  the  Exchange.  For  MMIPs 
and  IIPs,  it  is  anticipated  that  the  closing 
index  value  will  be  derived  from  the 
closing  reported  prices  of  the  component 
stocks  of  the  MMI  and  Institutional 
Indices,  because  MMI  and  Institutional 
Index  values  are  currently  determined 
for  settlement  purposes  at  the  close  of 
trading  on  expiration  date. 

Because  these  securities  have  certain 
characteristics  that  are  identifiable  with 
options,  the  Exchange  has  determined  to 
apply  to  them  certain  of  its  options 
rules,  including  rules  related  to  options 
sales  practices.  Application  of  these 
rules  will  help  assure  that  the 


characteristics  and  risks  associated  with 
the  securities  are  adequately  disclosed 
to  investors.  For  the  same  reason,  the 
Exchange  has  applied  certain  of  its 
options  trading  rules  to  these  securities. 

MMI  and  Institutional  Indices:  The 
SEC  has  approved  the  Exchange's 
procedures  and  rules  relating  to  the 
Major  Market  Index,  and  options  traded 
thereon,  in  Securities  Exchange  Act 
Release  No.  34-19709  (April  27, 1983) 
(File  No.  SR-Amex-82-22.  Amendments 
No.  1  and  No.  2).  The  SEC  has  approved 
procedures  and  rules  relating  to  the 
Institutional  Index  in  Securities 
Exchange  Act  Release  No.  23573.  August 
28, 1986  (FUe  No.  SR-Amex-a6-15). 

Unit  of  Trading:  Each  MMI  and 
Institutional  Index  security  will 
represent  Vio — the  index  multiplier- 
times  the  MMI  or  Institutional  Index 
value,  respectively.  The  standard  unit  of 
trading  in  such  securities  will  be  100 
MMIPs  or  IIPs. 

Cash-Out  Cycle:  The  third  Friday  of 
Mardi,  June.  September  and  December. 
The  dealine  for  exercising  the  cash-out 
privilege  will  be  4:15  p.m.  on  the 
business  day  immediately  prior  to  the 
cash-out  time.  Upon  due  exercise  of  the 
cash-out  privilege,  the  holder  of  a  MMIP 
or  nP  will  receive  an  amount  equal  to 
the  MMI  or  Institutional  Index  value 
based  on  the  closing  index  value  of  such 
Index. 

(2)  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act  in 
general  and  furthers  the  objective(s)  of 
section  6(b)(S)  in  particular  in  that  the 
proposed  rule  change  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  facilitate 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  to  protect  investors  and  the  public 
interest 

B.  SelfrRegulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  liming  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
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Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  Amex  consents,  the 
Commission  will:  | 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitatioa  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  Hied 
with  the  Conunission.  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW..  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  ofBce  of  the  Amex. 

All  submissions  should  refer  to  the  file 
nimiber  in  the  caption  above  and  should 
be  submitted  by  June  1, 1988. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz,  1 

Secretary. 

Dated:  May  5, 1988 

[PR  Doc.  88-10447  Filed  5-10-88:  a-45  amj 
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(R«lMa«  Na  34-25662;  File  Na  SfMIBS- 

Sett-Regulatory  Organizations;       ' 
Proposed  Depository  Division  Rule 
Changes  by  MBS  CiMrIng  Corp.; 
Notice  of  FHIng  of  Proposed  Rule 


Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C  78s(b)(l),  notice  is  hereby  given 
that  on  April  11, 1988,  MBS  Clearing 
Corporation  filed  with  the  Securities  and 
Exchange  Commission  the  proposed  rule 
change  as  described  in  Items  I.  II  and  III 
below,  which  Items  have  been  prepared 


by  the  self-regulatory  organization.*  The 
Conunission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons.* 

I.  Self-Regulatory  OrganizatioD's 
Statement  of  tlie  Terms  of  Sulistance  of 
the  Proposed  Rule  Cliange 

Exhibit  A  in  file  contains  the  proposed 
changes  to  the  Depository  Division 
("Depository")  Rules  of  MBSCC.  The 
proposed  Rule  changes  primarily  revise 
and  amend  the  Depository  Rules 
reglating  to  pledges,  application  of  Net   . 
Free  Equity  and  Collateral  and 
processing  of  physical  withdrawals  of 
Securities.  The  following  is  a  summary 
of  the  material  changes.  Capitalized 
terms  used  herein  have  the  same 
meanings  ascribed  to  them  in  the 
Depository  Rules. 

(i)  The  first  sentence  of  the  last 
paragraph  of  Article  II,  Rule  2,  Section  2 
will  be  modified  to  reflect  the  fact  that 
certain  Account  Transfers  occur  after 
Participants  have  been  advised  of  and 
have  settled  their  Cash  Balances,  for 
example,  transfers  fit)m  MBSCC 
Transfer  Accounts. 

(ii)  Article  0,  Rule  3.  Section  1  will  be 
modified  to  clarify  where  the  ownership 
interest  in  Securities  resides  during  the 
course  of  Account  Transfers.  In  the  case 
of  case  of  Account  Transfers  not  Versus 
Payment,  the  transferee  wall 
immediately  acquire  an  interest  in  the 
transferred  Securities,  which  will  be 
either  the  entire  interest  or,  in  the  case 
of  a  pledge,  a  security  interest.  In  the 
case  of  Account  Transfers  Versus 
payment,  the  Corporation  will  acquire 
the  entire  interest  in  Securities  which 
have  been  credited  to  MBSCC  Transfer 
Accounts.  This  will  be  true  even  in  the 
case  of  pledges  Versus  Payment. 
However,  a  provision  is  added  to  Article 
n.  Rule  4,  giving  the  Corporation  a  Uen 
on  pledge  Securities  in  the  event  a  court 
deems  the  Corporation  not  to  have 
acquired  the  entire  interest  in  the 
Securities. 

(iii)  Article  n.  Rule  3,  Section  2,  is 
amended  to  provide  that  if  the 
Corporation  does  not  transfer  Securities 
from  an  MBSCC  Transfer  Account  to  the 
associated  Depository  Account  of  the 
Receiving  Participant  after  the  Receiving 
Participant  has  met  all  its  cash 
settlement  obligations  to  the 
Corporation  because  of  legal 
impossibility  or  other  reasons  beyond 
the  control  of  the  Corporation,  such 


■  MBSCC  ftled  an  unendmenl  to  the  propoMi  on 
April  19, 1968,  to  correct  typographical  error*. 

■  A  propoted  rule  change  (File  No.  SR-MBS-SS-S) 
identical  to  the  present  proposal  was 
simutataneouily  flled  on  April  11, 1968,  l^  MBSCC. 
That  propoaal  became  effective  upon  filing  and  will 
remain  in  effect  for  a  period  of  120  days. 


Securities  will  be  deemed  held  by  the 
Corporation  in  trust  for  the  benefit  of  the 
Receiving  Participant. 

(iv)  Article  II,  Rule  3,  Section  3,  is 
amended  to  provide  that,  in  the  case  of 
pledges,  when  the  Corporation 
retransfers  its  interest  in  Securities  in 
MBSCC  Transfer  Accounts,  the  lending 
Participant  will  acquire  a  security 
interest  in  the  Securities  and  the 
borrowing  Participant  will  reacquaire 
the  ownership  interest,  subject  to  the 
lending  Participant's  security  interest 
This  Section  is  also  amended  make  it 
clear  that  no  Receiving  Participant  will 
acquire  an  interest  in  Securities  unless  it 
has  settled  its  cash  settlement 
obligations  to  the  Corporation  and  the 
Corporation  has  announced  to  all 
Participants  that  settlement  has 
occurred. 

(v)  A  new  provision  is  added  to 
Article  IL  Rule  3.  Section  3  providing 
(consistently  with  existing  Article  ni. 
Rule  2,  Section  1)  that  a  borrowing 
Participant  is  entitled  to  principal  and 
interest  on  pledged  Securities.  The  only 
exception  will  be  that  a  lending 
Participant  may,  by  submitting  a 
Securities  Access  Command  (the 
definition  of  which  is  added  to  Article  L 
Rule  1),  cause  the  entitlement  to 
principal  and  interest  to  shift  to  itself  or 
its  transferee.  Under  proposed  changes 
to  Article  II.  Rule  11,  Section  1(a),  a 
lending  Participant  which  has  submitted 
a  Securities  Access  Command  may 
transfer  pledged  Securities  to  the 
Corporation's  Internal  Control  Account 
for  withdrawal,  to  another  Depository 
Account  of  the  lending  Participant  or  to 
the  Depository  Account  of  another 
Participant 

(vi)  Article  m.  Rule  2.  Section  1  is 
amended  to  conform  to  the  new 
provision  in  Article  n.  Rule  3,  Section  3 
noted  in  (iv)  above.  The  general  rule 
remains  tiiat  principal  and  interest  will 
be  credited  to  the  Depository  Account 
from  which  Securities  have  been 
transferred  to  the  Pledgee  Account  (i.e., 
the  borrower's  Account).  The  proposed 
Rule  change  provides  an  exception 
when  the  Participant  maintaining  the 
Pledgee  Account  has  submitted  a 
Securities  Access  Command. 

(vii)  The  definition  of  Market  Value  in 
Article  I,  Rule  1.  is  amended  to  include 
accrued  interest, 

(viii)  Article  H  Rule  11,  Section  1(c)  is 
modified  to  allow  the  use  of  Proprietary 
Net  Free  Equity,  to  the  extent  not 
required  to  collateralize  transactions  in 
Proprietary  Accounts,  to  offset  negative 
Net  Free  Equity  in  Agency  and  Pledgee 
Accounts. 

(ix)  Article  V.  Rule  2.  Section  1  is 
modified  to  substitute  a  single 
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Participants  Fund  for  the  separate 
Proprietary,  Agency  and  Pledgee 
Participants  Funds  previously 
established.  To  reflect  this  change,  the 
definitions  of  Proprietary,  Agency  and 
Pledgee  Participants  Funds  have  been 
deleted  bom  Article  I,  Rule  1.  Under 
amended  Article  II,  Rule  11.  Section  1(c), 
Collateral  in  die  Participants  Fund  will 
be  available  to  offset  negative 
Proprietary,  Agency  or  Pledgee  Net  Free 
Equity.  References  throughout  the  Rules 
to  multiple  Participants  Funds  have 
been  modified  so  they  now  refer  to  a 
single  Participants  Fund, 

(x)  Article  U,  Rule  10,  Section  2,  is 
amended  generally  to  permit  a 
Participant  to  %vithdraw  Securities  on 
any  day  it  desires,  subject  to  such 
conditions  and  fees  as  the  Corporation 
may  impose.  An  exception  is  made  for 
Securities  in  MBSCC  Transfer  Accounts 
unless  a  Participant  has  on  deposit  in 
the  Participants  Fund  cash,  in  excess  of 
the  Minimum  Deposit,  in  an  amount 
equal  to  the  Conh-act  Value  of  the 
Securities. 

•  (xi)  Article  V.  Rule  2  Section  3,  is 
amended  to  allow  a  Participant  to 
deposit  cash  to  die  Participants  Fund  to 
prefund  any  Debit  Balance.  Article  n. 
Rule  3,  Section  3  is  amended  to  make  it 
clear  that  such  prefunding  does  not 
constitute  satisfaction  of  the 
Participant's  cash  settiement  obligations 
until  such  obligations  have  been  finally 
determined  and  charged  against  the 
Participanto  Fund.  A  provision 
specifically  authorizing  this  charge 
against  the  Participants  Fund  is  added 
to  Article  II.  Rule  2.  Section  2. 

n.  Self-Regulatory  Organization's 
Statement  of  die  Purpose  of.  and 
Statutory  Basb  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  die 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A),  (B)  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(AJ  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  proposed  Rule  changes  primarily 
revise  and  amend  the  Depository  Rules 
relating  to  pledges,  operation  of  the 
Participants  Fund  and  processing  of 
Account  Transfers  and  physical 
withdrawals  of  Securities.  Capitalized 
terms  used  herein  have  the  same 


meanings  ascribed  to  them  in  the 
Depository  Rules. 

Pledges 

CurrenUy,  the  Depository's  Rules  do 
not  describe  in  detail  where  the 
ownership  interest  resides  during  the 
course  of  Account  Transfers, 
particularly  in  the  case  of  pledges.  The 
proposed  Rule  changes  will  make  it 
clear  that  in  the  case  of  Account 
Transfers  not  Versus  Payment  the 
transferee  will  immediately  acquire  an 
interest  in  the  transferred  Securities, 
which  will  be  eiUier  the  entire  interest 
or,  in  the  case  of  a  pledge,  a  security 
interest  In  die  case  of  Account 
Transfers  Versus  Payment  the  Rules 
will  make  it  clear  that  the  Corporation 
will  acquire  the  entire  interest  in 
Securities  which  have  been  credited  to 
MBSCC  Transfer  Accounts,  This  will  be 
true  even  in  the  case  of  pledges  Versus 
Payment  although  a  provision  will  be 
added  giving  the  Corporation  a  lien  on 
pledged  Securities  in  the  event  that  a 
court  deems  the  Corporation  not  to  have 
acquired  the  entire  interest  in  die 
Securities,  given  the  borrowing 
Participant's  ultimate  intent  only  to  part 
with  a  security  interest. 

At  the  end  of  the  day.  die  Corporation 
will  retransfer  its  interest  in  Securities 
in  MBSCC  Transfer  Accounts  to  die 
Depository  Accounts  of  Receiving 
Participants.  Except  in  the  case  of 
pledges,  the  Receiving  Participant  will 
acquire  the  entire  interest  in  the 
Securities,  In  the  case  of  pledges,  die 
lending  Participant  will  acquire  a 
security  interest  in  the  Securities  and 
borrowing  Participant  will  reacquire  the 
ownership  interest  subject  to  the 
lending  Participant's  security  interest 
No  Receiving  Participant  will  acquire  an 
interest  in  Securities  unless  it  has 
setded  its  cash  settiement  obligations  to 
the  Corporation  and  the  Corporation  has 
announced  to  all  Participants  that 
settiement  has  ocaured,  "ITie  Rules  will 
also  provide  protection  for  Participants 
who  have  met  all  their  cash  settiement 
obligations  to  the  Corporations  in  the 
event  diat  Securities  in  an  MBSCC 
Transfer  Account  are  not  transferred  to 
the  associated  Depository  Account  of 
the  Receiving  Participant  because  of 
legal  impossibility  or  other  reasons 
beyond  the  control  of  the  Corporation 
(e.g.,  if  such  transfer  were  prevented  by 
a  judicial  stay).  In  die  event  die 
Corporation  does  not  transfer  the 
Securities  they  will  be  deemed  to  be 
held  by  the  Corporation  in  trust  for  the 
benefit  of  the  Receiving  Participant, 
The  Rules  currently  provide  tiiat  a 
borrowiuj^  Participant  will  continue  to 
be  entided  to  principal  and  interest  on 
pledged  Securities,  This  will  continue  to 


be  true  under  the  proposed  Rule 
changes,  except  that  a  lending 
Participant  may,  by  submitting  a 
Securities  Access  Command,  cause  the 
entitlement  to  principal  and  interest  to 
shift  to  itself  or  its  transferee.  The 
Securities  Access  Command  is 
equivalent  to  the  lender's  obtaining 
physical  possession  of  its  collateral 
pending  disposition  and  does  not  itself 
constitute  disposition.  Having  submitted 
a  Securities  Access  Command,  a  lender 
may  reti-ansfer  pledged  Securities  to  its 
own  Depository  Account  or  the 
Depository  Account  of  another 
Participant  or  withdraw  diem. 

Application  of  Net  Free  Equity  and 

Collateral 

The  proposed  Rule  changes  will  effect 
certain  changes  in  the  computation  of 
Net  Free  Equity,  First  4n  determining  the 
Market  Value  of  Securities  includible  in 
Net  Free  Equity,  the  Corporation  will 
include  accrued  interest.  Second, 
Proprietary  Net  Free  Equity .,which 
previously  collateralized  transactions 
only  in  Propietary  Accounts,  wdl  now. 
to  the  extent  not  required  to 
collateralize  such  transactions,  be 
available  to  offset  negative  Net  Free 
Equity  in  Agency  and  Pledgee  Accounts. 
(To  protect  the  property  of  customers 
and  borrowers,  excess  Agency  or 
Pledgee  Net  Free  Equity  will  not 
similarly  be  available  to  offset 
deficiencies  in  Proprietary  Net  Free 
Equity.)  Third,  negative  Proprietary, 
Agency  or  Pledgee  Net  Free  Equity  may 
be  offset  by  any  Collateral  die 
Participant  has  deposited  with  the 
Depository,  eliminating  the  need  for 
separate  Participants  Funds  for 
Proprietary,  Agency  and  Pledgee 
Accounts.  The  proposed  Rule  changes, 
therefore,  replace  the  separate 
Participants  Funds  with  a  single 
Participant  Fund. 

Processing  of  Physical  Wididrawals 

The  Corporation  has  withdrawn  a 
prior  Rule  filing  which  would  have 
required  a  delay  of  up  to  seven  days  for 
withdrawal  of  physical  Securities.  The 
proposed  Rule  changes  generally  will 
permit  a  Participant  to  withdraw 
Securities  on  any  day  it  desires,  subject 
to  such  conditions  (e.g.,  cut-off  times) 
and  fees  as  the  Corporation  may 
impose.  An  exception  will  be  made  for 
Securities  in  MBSCC  Transfer  Accounts, 
which  may  not  be  withdrawn  unless  a 
Participant  has  on  deposit  in  the 
Participants  Fund  cash,  in  excess  of  the 
Minimum  Deposit  in  an  amount  equal  to 
the  Contract  Value  of  the  Securities. 
This  restriction  will  insure  that,  in  the 
event  die  Participant  defaults  in 
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payment  of  its  Debit  Balance,  the 
Corporation  will  have  cash  to  pay  to 
Participants  with  corTesponding  Credit 
Balances. 


Prefunding  of  Debit  Balances 

The  Rules  previously  have  not 
addressed  the  subject  of  prefunding  of 
anticipated  Debit  Balances.  Such 
prefundings  have  never  been  viewed  as 
setUement  payments,  since  it  is  not 
possible  to  ascertain  a  Participant's  final 
settlement  obligations  until  the  end  of 
the  Business  Day.  after  giving  effect  to 
any  adjustments  to  its  Cash  Balances  as 
a  result  of  transactions  with  defaulting 
Participants.  The  proposed  Rule  changes 
make  it  clear  that  prefundings  are 
merely  contributions  to  the  Participants 
Fund,  which  will  be  chatted  at  the  end 
of  the  Business  Day  when  a  Participant's 
fmal  settlement  obligations  have  been 
ascertained.  i 

(B)  Self-Regulatory  OrganiTotion  "s 
Statement  on  Burden  on  Competition 

The  Corporation  does  not  believe  that 
any  burden  will  be  placed  on 
competition  as  a  result  of  the  proposed 
Rule  changes. 

(CJ  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  proposed  Rule  changes  have  been 
discussed  with  the  Depository's  Risk 
Management  Committee  and  reviewjed 
and  approved  by  the  Corporation's 
Board  of  Directors,  each  of  which 
consists  of  representatives  of  various 
classes  of  Depository  Participants. 
Copies  of  the  text  of  the  proposed  Rule 
changes  will  be  distributed  to  all 
Depository  Participants  for  comments. 
The  Corporation  will  promptly  notify  the 
Commission  of  any  written  comments 
received. 

in.  Date  of  Effectiveness  of  the       J 
Proposed  Role  Change  and  Timing  ror 
Commission  ActioD 


Within  35  days  of  the  date  of 
publication  of  Uiis  notice  in  the  Federal 
Registar  or  vrithin  such  longer  period  (i) 
as  the  Commission  may  designate  op  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
puUishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will:  (A)  By  order  approve  the  rule 
change,  or  (B)  institute  proceedings  to 
determine  whether  the  proposed  rule 
change  should  be  disapproved. 

IV.  SoBdtatioq  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 


arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Sb-eet  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  vmtten  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  diange  between  the  Commission 
and  any  person,  otfier  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 
SR-MBS-88-8  and  should  be  submitted 
by  June  1, 198a 

For  the  Coaunissioo.  by  the  Division  of 
Market  Regulation,  purs«iant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

Date:  May  4, 1988. 

[PR  Doc.  8fr-10452  Filed  5-10-88;  8:45  am] 
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Self-Regutatory  OrganizatkNis; 
ProposMi  Depository  Division  Rulo 
Changos  l>y  MBS  Clearing  Corp,; 
Notico  of  Filing  and  tmrnadM* 
EffacUvanoM  of  Proposed  Rule 
Cltange 

Pursuant  to  section  19(b)(ll  of  the 
Securities  Exdiange  Act  of  1934. 15 
U.S.C.  788(b)(1).  notice  is  hereby  given 
that  on  April  11. 1988,  MBS  Clearing 
Corporation  filed  with  the  Securities  and 
Exdiange  Commission  the  proposed  rule 
change  as  described  in  Items  I.  II  and  III 
below,  whidi  Items  have  been  prepared 
by  the  setf-regulatory  organization.*  The 
Commission  is  publishing  diis  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Sdf-Regulataiy  Organizatian's 
Statement  of  tbe  Tanu  of  Subetancs  of 
the  Proposed  Rale  Change 

Exhibit  A  in  file  contains  the  proposed 
changes  to  the  Depository  Division 
("Depository^  Rales  of  MBSCC.  The 


'  MBSCC  filed  an  amendmeni  to  the  propoaed 
rule  change  on  April  IS.  1SB8.  to  correct 
typopaphical  < 


changes  will  be  in  effect  for  a  period  of 
120  days  from  the  date  of  filing  of  ttie 
proposed  rule  change.  The  proposed  rule 
changes  primarily  revise  and  amend  the 
Depository  Rules  relating  to  pledges, 
application  of  Net  Free  Eqtn^  and 
CollateriaL  and  processing  of  physical 
withdrawals  of  Securities.  The  following 
is  a  summary  of  the  material  changes. 
Capitalized  terms  used  herein  have  the 
same  meanings  ascribed  to  them  in  the 
Depository  Rules. 

(i)  The  first  sentence  of  the  last 
.  paragraph  of  Article  II.  Rule  2  Section  2 
will  be  modified  to  reflect  the  fact  that 
certain  Accoimt  Transfers  occiu-  after 
Participants  have  been  advised  of  and 
have  settied  their  Cash  Balances,  for 
example,  transfers  from  MBSCC 
Transfer  Accoimts. 

(ii)  Article  H,  Rule  3,  Section  1  will  be 
modified  to  clarify  where  the  ownership 
interest  in  Securities  resides  during  the 
course  of  Account  Transfers.  In  the  case 
of  Account  Transfers  not  Versus 
Payment,  the  transferee  will 
immediately  acquire  an  interest  in  the 
transferred  Securities,  which  will  be 
either  the  entire  interest,  (»,  in  the  case 
of  a  pledge,  a  security  interest  In  the 
case  of  Account  Transfers  Versus 
payment,  the  Corporation  will  acquire 
the  entire  interest  in  Securities  which 
have  been  credited  to  MBSCC  Transfer 
Accounts.  This  will  be  true  even  in  the 
case  of  pledges  Versus  Payment 
However,  a  provision  is  added  to  Article 
II,  Rule  4,  giving  the  Corporation  a  Hen 
on  pledged  Securities  in  the  event  a 
coiul  deems  the  Corporation  not  to  have 
acquired  the  entire  interest  in  the 
Securities. 

(iii)  Article  II.  Rule  3,  Section  2.  is 
amended  to  provide  that  if  the 
Corporation  does  not  transfer  Securities 
from  an  MBSCC  Transfer  Account  to  the 
associated  Depository  Account  of  the 
Receiving  Participant  after  the  Receiving 
Partitapant  has  met  all  its  cash 
settiement  obligations  to  the 
Corporation  because  of  legal 
impossibility  or  other  reasons  beyond 
the  control  of  the  Corporation,  such 
Securities  will  be  deemed  held  by  the 
Corporation  in  trust  for  the  benefit  of  the 
Receiving  Participant 

(iv)  Article  II,  Rule  3,  Section  3,  is 
amended  to  provide  that  in  the  case  of 
pledges,  when  the  Corporation 
retransfers  its  interest  in  Securities  in 
MBSCC  Transfer  Accoimts.  the  lending 
Participant  will  acquire  a  security 
interest  in  the  Securities  and  the 
borroviring  Partitnpant  will  reacquire  the 
ownership  interest  subject  to  the 
lending  Participant's  security  interest 
This  Section  is  also  amended  to  make  it 
clear  that  no  Ret:eiving  Participant  will 


acquire  an  interest  in  Securities  unless  it 
has  settied  its  cash  settlement 
obligations  to  the  Corporation  and  the 
Corporation  has  announced  to  all 
Participants  that  settiement  has 
occurred. 

(v)  A  new  provision  is  added  to 
Article  II.  Rule  3.  Section  3  providing 
(consistently  with  existing  Article  III, 
Rule  2.  Section  1)  that  a  borrowing 
Participant  is  entiUed  to  principal  and 
interest  on  pledged  Securities.  The  only 
exception  will  be  that  a  lending 
Participant  may.  by  submitting  a 
Securities  Access  Command  (the 
definition  of  which  is  added  to  Article  I. 
Rule  1),  caiise  the  entitiement  to 
principal  and  interest  to  shift  to  itself  or 
its  transferee.  Under  proposed  changes 
to  Article  II,  Rule  11,  Section  1(a).  a 
lending  Participant  which  has  submitted 
a  Securities  Access  Command  may 
ti-ansfer  pledged  Securities  to  the 
Corporation's  Internal  Control  Account 
for  withdrawal,  to  another  Depository 
Account  of  the  lending  Participant  or  to 
the  Depository  Account  of  another 
Participant. 

.  (vi)  Article  III.  Rule  2.  Section  1  is 
amended  to  conform  to  the  new 
provision  in  Article  II.  Rule  3.  Section  3 
noted  in  (iv)  above.  TTie  general  rule 
remains  that  principal  and  interest  will 
be  credited  to  the  Depository  Account 
from  which  Securities  have  been 
transferred  to  the  Pledgee  Account  (i.e.. 
the  borrower's  Account).  The  proposed 
Rule  change  provides  an  exception 
when  the  Participant  maintaining  the 
Pledgee  Account  has  submitted  a 
Securities  Access  Command. 

(vii)  The  definition  of  Market  Value  in 
Article  I.  Rule  1,  is  amended  to  include 
accrued  interest. 

(viii)  Article  n,  Rule  11.  Section  1(c)  is 
modified  to  allow  the  use  of  Proprietary 
Net  Free  Equity,  to  tiie  extent  not 
required  to  collateralize  transactions  in 
Proprietary  Accoimts.  to  offset  negative 
Net  Free  Equity  in  Agency  and  Pledgee 
Accoimts. 

(ix)  Article  V,  Rule  2.  Section  1  is 
modified  to  substitute  a  single 
Participants  Fund  for  the  separate 
Proprietary.  Agency  and  Pledgee 
Participants  Funds  previosuly 
established.  To  reflect  this  change,  the 
definitions  of  Propriety,  Agency  and 
Pledgee  Participants  Funds  have  been 
deleted  from  Article  I.  Rule  1.  Under 
amended  Article  n.  Rule  11.  Section  1(c). 
Collateral  in  the  Participants  Fund  will 
be  available  to  ofi'set  negative 
Proprietary.  Agency  or  Pledgee  Net  Free 
Equity.  References  throughout  the  Rules 
to  midtiple  Participants  Funds  have 
been  modified  so  they  now  refer  to  a 
single  Participants  Fund. 
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(x)  Article  II,  Rule  10,  Section  2,  is 
amended  generally  to  permit  a 
Participant  to  withdraw  Securities  on 
any  day  it  desires,  subject  to  such 
conditions  and  fees  as  the  Corporation 
may  impose.  An  exception  is  made  for 
Securities  in  MBSCC  Transfer  Accounts 
unless  a  Participant  has  on  deposit  in 
the  Participants  Fund  cash,  in  excess  of 
the  Minimum  Deposit  in  an  amount 
equal  to  the  Conti-act  Value  of  the 
Securities. 

(xi)  Article  V.  Rule  2,  Section  3.  is 
amended  to  allow  a  Participant  to 
deposit  cash  to  the  Participants  Fund  to 
prefund  any  Debit  Balance.  Article  II. 
Rule  3.  Section  3.  is  amended  to  make  it 
clear  that  such  prefunding  does  not 
constitute  satisfaction  of  the 
Participant's  cash  settlement  obligations 
until  such  obligations  have  been  finally 
determined  and  charged  against  the 
Participants  Fund.  A  provision 
specifically  authorizing  this  charge 
against  the  Participants  Fund  is  added 
to  Article  II,  Rule  2.  Section  2. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Propoaed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be " 
examined  at  the  places  specified  in  Item 
IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A).  (B).  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

fAJ  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  Rule  changes  primarily 
revised  and  amend  the  Depository  Rules 
relating  to  pledges,  operation  of  the 
Participants  Fimd  and  processing  of 
Account  Transfers  and  physical 
withdrawals  of  Securities.  Capitalized 
terms  used  herein  have  the  same 
meanings  ascribed  to  them  in  the 
Depository  Rules. 

Pledges 

Currentiy,  die  Depository's  Rules  do 
not  describe  in  detail  where  the 
ownership  interest  resides  during  the 
course  of  Account  Transfers, 
particularly  in  the  case  of  pledges.  The 
proposed  Rule  changes  will  make  it 
clear  that  in  the  case  of  Account 
Transfers  not  Versus  Payment,  the 
transferee  will  immediately  acquire  an 
interest  in  the  transferred  Securities, 
which  will  be  either  the  entire  interest 


or,  in  the  case  of  a  pledge,  a  security 
interest  In  the  case  of  Account 
Transfers  Versus  Payment  the  Rules 
will  make  it  clear  that  the  Corporation 
will  acquire  the  entire  interest  in 
Securities  which  have  been  credited  to 
MBSCC  Transfer  Accounts.  This  will  be 
true  even  in  the  case  of  pledges  Versus 
Payment  although  a  provision  will  be 
added  giving  the  Corporation  a  lien  on 
pledged  Securities  in  the  event  that  a 
court  deems  the  Corporation  not  to  have 
acquired  the  entire  interest  in  the 
Securities,  given  the  borrowing 
Participant's  ultimate  intent  only  to  part 
with  a  security  interest. 

At  the  end  of  the  day,  the  Corporation 
will  retransfer  its  interest  in  Securities 
in  MBSCC  Transfer  Accounts  to  the 
Depository  Accounts  of  Receiving 
Participants.  Except  in  the  case  of 
pledges,  the  Receiving  Participant  will 
acquire  the  entire  interest  in  die 
Securities.  In  the  case  of  pledges,  the 
lending  Participant  will  acquire  a 
security  interest  in  the  Securities  and 
borrowing  Participant  will  reacquire  the 
ownership  interest,  subject  to  the 
lending  Participant's  security  interest. 
No  Receiving  Participant  will  acquire  an 
interest  in  Securities  unless  it  has 
settied  its  cash  settiement  obligations  to 
the  Corporation  and  the  Corporation  has 
announced  to  all  Participants  that 
settiement  has  occurred.  The  Rules  will 
also  provide  protection  for  Participants 
who  have  met  all  their  cash  settiement 
obligations  to  the  Corporation  in  the 
event  that  Securities  in  an  MBSCC 
Transfer  Account  are  not  transferred  to 
the  associated  Depository  Account  of 
the  Receiving  Participant  because  of 
legal  impossibility  or  other  reasons 
beyond  the  control  of  the  Corporation 
(e.g.,  if  such  transfer  were  prevented  by 
a  judicial  stay).  In  the  event  the 
Corporation  does  not  transfer  the 
Securities  they  will  be  deemed  to  be 
held  by  the  Corporation  in  trust  for  the 
benefit  of  the  Receiving  Participant. 
The  Rules  currentiy  provide  that  a 
borrowing  Participant  will  continue  to 
be  entitled  to  principal  and  interest  on 
pledged  Securities.  This  will  continue  to 
be  true  under  the  proposed  Rule 
changes,  except  that  a  lending 
Participant  may.  by  submitted  a 
Securities  Access  Command,  cause  the 
entitlement  to  principal  and  interest  to 
shift  to  itself  or  its  transferee.  The 
Securities  Access  Command  is 
equivalent  to  the  lender's  obtaining 
physical  possession  of  its  collateral 
pending  disposition  and  does  not  itself 
constitute  disposition.  Having  submitted 
a  Securities  Access  Command,  a  lender 
may  retransfer  pledged  Securities  to  its 
own  Depository  Account  or  the 
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Depository  Accouat  of  aaother 
Participant  or  witiidraw  them. 

Applicatioa  of  Net  Free  Equity  and 
CoUaterai 

The  proposed  Role  dianges  will  effect 
certain  changes  in  the  computation  of 
Net  Free  Equity.  Fint,  in  determining  the 
Market  Value  of  Securities  includible  in 
Net  Fne  Equity,  the  Corporation  will 
inchide  acoued  interest  Second. 
Proprietary  Net  lYee  Equity,  which 
previoQsly  collateralized  transactions 
only  in  Proprietary  Accounts,  will  now, 
to  the  extent  not  required  to 
collateralize  sudi  transactions,  be 
available  of  offset  negative  Net  Free 
Equity  in  Agency  and  Pledgee  Accounts. 
(To  protect  the  property  of  customCTS 
and  borrowers,  excess  Agency  or 
Pledgee  Net  Ftee  Equity  will  not 
similarly  be  availaUe  to  offset 
deficiencies  in  Proprietary  Net  Free 
Equity.)  Third,  negative  Proprietary, 
Agency  of  Pledgee  Net  Free  Equity  may 
be  offset  by  any  Collateral  the 
Partidiiant  has  deposited  with  the 
Depository,  eHminating  the  need  for 
separate  Participants  Funds  for 
Proptietaiy,  Agency  and  Hedgee 
Aocoonts.  The  proposed  Rule  changes, 
therefore,  replace  the  separate 
Participants  Funds  widi  a  single         ' 
I^articipaBts  F^md. 

Processing  of  Physical  Withdrawals 

The  Corporatian  has  withdrawn  a 
prior  Rale  filing  which  would  have 
required  a  delay  of  up  to  seven  days  for 
withdrawal  of  physical  Securities.  The 
proposed  Rule  changes  generally  will 
permit  a  Participant  to  wridMiraw 
Securities  on  any  day  it  desves,  subject 
to  such  conditioas  (e.g.,  cut-off  times) 
and  fees  as  the  Coiporation  may 
impose.  An  exception  will  be  made  for 
Securities  in  MBSCC  Transfer  Accounts, 
which  may  not  be  withdrawn  unless  a 
Participant  4ms  on  deposit  in  the 
Participants  Fund  cash,  in  excess  of  the 
Minimoaa  Deposit  in  an  amount  equal  to 
the  Contract  Value  of  the  Securities. 
This  restriction  will  insure  that,  in  the 
event  the  Participant  defaults  in 
payment  of  its  Debit  Balance,  the 
Corporation  will  have  cash  to  pay  to 
Participants  with  corre^iooding  Credit 
Balances.  i 

Prefunding  of  Debit  Balances 

The  Rules  previously  have  not 
addressed  the  subject  of  prefunding  of 
anticipated  Debit  Balances.  Such 
prefundings  have  never  been  viewed  as 
settlement  payments,  since  it  is  not 
possible  to  ascertain  a  Participant's  final 
settlement  obligations  until  the  end  of 
the  Business  Day.  after  giving  effect  to 
any  adjustments  to  its  Cash  Balances  as 


a  result  of  transactions  with  defeulting 
Participants.  The  proposed  Rule  changes 
make  it  clear  that  prefundings  are 
merely  OHitributions  to  the  Participants 
Fund,  which  will  be  charged  at  the  end 
of  the  Business  Day  when  a  Participant's 
final  setUement  obligations  have  been 
ascertained. 

(B)  Self-Regulatory  Oi-ganization  's 
Statement  on  Burden  on  Competition 

The  Corporation  does  not  believe  that 
any  burden  will  be  placed  in 
competition  as  a  result  of  Ihe  proposed 
Rule  changes. 

fC)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  proposed  Rule  changes  have  been 
discussed  with  the  Depository's  Risk 
Management  Committee  and  reviewed 
and  approved  by  the  Corporation's 
Board  of  Directors,  each  of  which 
consists  of  representatives  of  various 
classes  of  Depository  Participants. 
Copies  of  the  text  of  the  proposed  Rule 
changes  will  be  distributed  to  all 
Depository  Participants  for  comments. 
The  Corporation  will  promptly  notify  the 
Commission  of  any  written  comments 
received. 

in.  Date  of  EfSectiveness  of  the 
Propesed  Rule  Change  and  TInung  for 
Comiwissinn  Action 

The  foregoing  Rule  changes  will 
become  effective  on  April  11, 1988 
pursuant  to  section  19(b)(3]  of  the 
Securities  Exdiange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  Rule 
changes,  the  Commission  may 
sumouirily  abrogate  such  Rule  changes 
if  it  appears  to  the  Commission  that 
such  action  is  necessary  or  appropriate 
in  the  public  interest  for  the  protection 
of  investors,  and  otherwise  in 
furtherance  of  the  pniposes  of  the 
Securities  Exchange  Act  of  1934. 

IV.  Soiicttatfon  ef  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifdi  Street  NW., 
Washington,  DC  20548.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  req>ect  to 
the  proposed  rule  change  that  are  filed 
vsrith  the  Commission,  and  all  written 
conununications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 


may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  availaUe  for 
inspection  and  coining  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  WashingtMi.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  prindpal  office  of  the  above- 
referenced  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 
MB&-68-4I  and  should  be  submitted  by 
June  1, 1988.  For  the  Commission,  by  the 
Division  of  Market  Regulation,  pursuant 
to  delegated  authority. 
)oaatliaBG.Katz. 
Secretary. 

Dated:May4.198B. 
[FR  Doc  86-10459  Filed  5-l(MI8;  8:45  am] 
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Pursuant  to  section  19(bXl)  ot  die 
Securities  Exdiange  Act  of  1934. 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  April  11, 196a  MBS  Qearing 
CoriMration  filed  with  the  Securities  and 
Exchange  Commission  the  proposed  rule 
change  as  desi^ibed  in  Item  I.  n  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  ^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  <mi  the  proposed  rule 
change  Cram  interested  persons.' 

I.  Self-Regulatory  Organisation'* 
Stalameat  of  tiie  Tenns  of  Substance  of 
the  Prapoeed  Ruia  OMuge 

Exhibit  A  in  file  contains  the  proposed 
changes  to  the  Depository  Division 
('T>epository'^  Rules  of  MBSCC.  The 
proposed  Rule  changes  revise  and 
amend  provisions  relating  to  the 
operation  of  Depository  Accounts.  The 
following  is  a  summary  of  the  material 
changes.  Capitalized  terms  have  the 
same  meanings  ascribed  to  them  in  the 
Depository  Rules. 

(i)  Article  n.  Rule  1.  Section  1.  is 
modified  to  make  it  clear  that  there  will 
be  at  least  one  Seg  Account  associated 
with  each  Propietary  and  Agency 


>  MBSCCfUadumrMadBMllolhtpfopoMlon 
April  18. 18SS,  to  ooReet  typapaphiGal  mnon. 

'  A  prepoMd  nil*  chaofl  (FUe  Na  SR-KeS-as-S) 
identical  to  the  preseat  propoMl  was 
simultaneonly  filed  on  April  1. 198S,  by  MBSCC 
That  proposal  became  effective  apoa  filing  and  will 
remain  in  effect  for  a  period  of  120  day*. 


Account  Additional  Seg  Account  may 
be  offered  upon  a  Participant's  request 
as  the  Corporation's  operatioaal 
capability  permits. 

(ii)  A  new  Secticm  S  is  added  to 
Article  II.  Rule  3,  requiring  that  (A) 
Securities  in  Proprietary  Accounts 
which  have  been  fully  paid  for  by  a 
Participant's  customer  be  moved  to  an 
associated  Seg  Account  in  accordance 
with  apidacable  Securities  and  Exchange 
Commiasion  reqairemei^,  (B)  Securities 
whidi  have  been  fidly  paid  for  by  an 
agenf  1  customer  at  tie  time  of  deposit 
be  deposited  in  a  Seg  Account 
associated  with  the  ageht's  Agency 
Account  and  (C)  Securities  which  have 
been  transfen-ed  from  an  MBSCC 
Agency  Transfer  Account  to  an  Agency 
Account  vAacti  have  been  fully  paid  for 
by  an  agent's  customer  be  transferred  to 
an  associated  Sag  Account. 

(iii)  Article  Q,  Role  4,  is  modified  to 
grant  the  C(»poration  a  lien  on 
Securities  in  Agency  Accounts  (except 
to  the  extent  transferred  to  an 
associated  Seg  Account). 

(iv)  Article  II,  Rule  7,  Section  1,  is 
modified  to  include  in  the  computation 
of  Agency  Net  Free  Equity  the 
Applicable  Percentage  of  Maricet  Value 
of  Securities  in  a  Participant's  Agency 
Acoooit  (with  respect  to  which  die 
Corporatian  will  now  have  a  lien). 

(v)  Former  Article  II.  Rule  7,  Section  2, 
relating  to  the  transfer  of  Securities  in 
Agency  Accounts  to  the  MBSCC 
Depository  Medgee  Account  has  been 
eliminated.  The  definition  of  "MBSCC 
Depository  Pledgee  Account"  and 
references  to  that  account  in  the 
definition  of  "Applicable  Percentage," 
and  'Tledgee  Account"  previously 
appearing  in  Article  I,  Rule  1,  have  also 
been  eliminated,  as  have  references  in 
Article  IL  Rule  4,  and  Article  II.  Rule  5, 
Section  1(b),  to  the  Corporation's  lien  on 
Securities  in  that  account. 

(vi)  A  provision  in  Article  II,  Rule  3. 
Section  3,  that  permitted  a  Participant  to 
request  that  Securities  remain  in  Uie 
MBSCC  Agency  Transfer  Account  and 
thereby  remain  subject  to  the 
Corporation's  lien  and  includible  in  the 
computation  of  Agency  Net  Free  Equity, 
has  also  been  eliminated. 

(vii)  Article  U.  Rule  1.  Section  3.  is 
modified  to  (a)  make  it  clear  that  die 
representation  regarding  the  ownership 
of  Securities  in  Prdprietary  Accounts 
applies  only  at  the  time  Securities  are 
deposited  into  or  transferred  to  such 
accoimt  (since  such  Securities  may 
subsequendy  be  resold  to  a  customer) 
and  at  the  time  they  are  transferred  out 
to  another  Account  other  than  an 
associated  Seg  Account,  (b)  require  a 


representation  of  conformity  with 
applicable  customer  agreements  for 
Securities  deposited  in  or  transferred  to/ 
from  Seg  Accounts,  and  (c)  add  a 
representation  regarding  ooauliance 

with  Ike  new^  iavoeed  segregation 
requireaeals. 

(vmj  Affile  il.  Side  10.  Section  1,  is 
modified  to  reqaire  dep^nts  of 
Securities  directly  into  Agency  Seg 
Accounts,  while  Article  H  Rule  11, 
Section  1(a),  is  modified  to  permit 
withdrawals  and  tiausftas  of  Securities 
directly  from  Agencgr  Sag  Aoomaits 
widMNit  any  imerweaiag  tiaasfar  to  die 
Agenqr  Acco— U  mUk  srfadi  aucfa  Seg 
Accounts  are  asMKiatod.  Because 
Securities  may  be  transferred  direcdy 
from  Agency  Seg  Accounts,  Article  II, 
Rule  11,  Section  2  (as  well  as  the  related 
definition  ia  Ailide  I.  Rale  1)  is  modified 
to  make  Bind  hiili ilium  applicable  to 
Agency  Seg  Aocoats.  Suailaiiy,  Article 
II.  Rule  a.  (and  the  related  definition  in 
Article  L  Rule  1).  is  modified  to  make 
the  Miramum  Denomination 
Requirements  applicable  to  Agency  Seg 
Accounts. 

fix)  Article  II.  Rule  2,  Section  2,  as 
well  as  related  definitions  in  Article  I, 
Rule  1.  are  modified  to  provide  for 
compntation  of  separate  Agency  Cash 
Balances  and  Agency  Seg  Cash 
Balances.  Receipts  of  Securities  into  an 
Agency  Account  Versos  Payment  will 
result  in  debits  to  the  Agency  Cash 
Balance  (rather  than  the  former  Agency 
Transfer  Cash  Balance)  and  deliveries 
of  Securities  Versus  Payment  fitim 
Agency  Seg  Accounts  will  result  in 
credits  to  the  Agency  Seg  Cash  Balance 
(rather  than  the  former  Agency  Cash 
Balance).  Article  II,  Rule  7  includes  in 
the  computation  of  Agency  Net  Free 
Equity  only  the  I^rtlcipant's  Agency 
Cash  Balance.  fa«t  ander  Article  n.  Rule 
13,  an  agent  is  permitted  to  effect  a 
fimds  transfer  from  its  Agency  Seg  Cash 
Balance  to  its  Agency  Cash  Balance. 

II.  Self-Regulatoty  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  induded 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in 
Items  rv  below.  The  self-regulatory 
organization  Ims  prepared  summaries, 
set  forth  in  sections  (A),  (B)  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 


(A)  Self-Regulatory  Organization 's 
Statement  of  Ae  Purpose  of  and 
Stutatory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  changes  are  intended 
primardy  to  protect  customers  who  have 
fully  paid  their  agents  for  their  securities 
while  asswing  that  all  transactions 
Verses  fvymeaA  in  Agency  Accounts  are 
adeqoately  ooUateriaed.  The  changes 
win  ooofani  tiie  Rules  to  die 
Coipaiatian's  actual  practice,  which  in 
turn  is  baaed  on  the  operation  of  the 
Depository's  computer  system. 
Capitalized  terms  used  herein  have  the 
same  meanings  ascribed  to  them  in  the 
Depository's  Rales.  Currendy,  the 
Depository's  Rules  contemplate  that  all 
Securities  held  by  an  agent  will  be 
deposited  into  its  Agency  Account  with 
respect  to  which  the  Corporation  has  no 
lien.  Receipts  of  Securities  by  an  agent 
Versus  Payment  initially  are  credited  to 
an  MBSCC  Agency  Transfer  Account 
associated  with  the  Agency  Account 
and.  at  the  end  of  the  Business  Day, 
upon  payment  by  the  agent  of  its 
Agency  Transfer  Debit  Balance,  are 
fransferred  to  the  Agency  Account. 
While  Securities  reside  in  die  MBSCC 
Agency  Transfer  Account  the 
AppUcable  Percentage  of  their  Market 
Value  is  included  in  the  agent's  Agency 
Net  ftee  Equity.  Once  the  Securities 
have  been  credited  to  the  Agency's 
Account  the  Rules  currendy  state  that 
they  no  longer  are  includible  in  Agency 
Net  Free  Equity  unless  the  agent 
requests  that  the  Securities  remain  in 
the  Agency  Transfer  Account  or 
fransfers  die  Securities  to  the  MBSCC 
Depository  Pledgee  Account  (i.e.. 
because  the  agent  has  financed  the 
customer's  purchase  of  the  Securities 
and  is  entiled  under  its  customer 
agreement  to  grant  the  Corporation  a 
lien). 

The  Depository's  computer  system 
does  not  automatically  subtract  from 
Agency  Net  Free  Equity  the  Applicable 
Percentage  of  the  Market  Value  of 
Securities  which  have  been  transferred 
horn  the  Agency  Transfer  Account  to 
the  Agency  .Account.  To  effect  this 
subtraction,  an  agent  must  retransfer  the 
Securities  to  an  Agency  Seg  Account 
and  all  agents  have  been  ii^rmed  of 
this  requirement  in  the  Depository's 
training  program.  If  an  agent  fails  to 
retransfer  the  Securities,  the 
Depository's  computer  system  will 
continue  to  give  the  agent  Agency  Net 
Free  Equity  credit  for  the  Applicable 
Percentage  of  the  Market  Value  of  the 
Securities  remaining  in  the  Agency 
Account  even  though  the  Corporation 
has  no  lien  on  such  Securities.  As  a 
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result,  the  Corporation  could  be  holding 
insufficient  collateral  to  secure  the 
agent's  obligations  to  the  Corporation. 

The  following  is  a  summary  of  the 
material  Rules  changes  the  Depository 
proposes  to  make  to  eliminate  this 
potential  problem,  as  well  as  to  make 
certain  other  clariHcations  in  the     i 
operation  of  Depository  Accounts:  I 

Segregation  Requirements.  A  new 
section  will  be  added  to  the  Depository 
Rules  requiring  that  (a)  Securities  in 
Proprietary  Accounts  which  have  been 
fully  paid  for  by  a  Participant's  customer 
be  moved  to  an  associated  Seg  Account 
in  accordance  with  applicable  Securities 
and  Exchange  Commission 
requirements,  (b)  Securities  which  have 
been  fully  paid  for  by  an  agent's       j 
customer  at  the  time  of  deposit  be    ' 
deposited  in  a  Seg  Account  associated 
with  the  agent's  Agency  Account  and  (c) 
Securities  which  have  been  transferred 
from  an  MBSCC  Agency  Transfer 
Account  to  an  Agency  Account  which 
have  been  fully  paid  for  by  an  Agent's 
customer  be  transferred  to  an  associated 
Seg  Account.  To  facilitate  Participant's 
compliance  with  these  segregation 
requirements,  the  Depository  is 
introducing  a  bulk  segregation 
capability  in  its  computer  system. 
Instead  of  transferring  Securities  on  a 
pool-by-pool  basis  to  Seg  Accounts. 
Participants  will  be  able  to  transfer 
quantities  of  Securities  with  a  single 
Account  Transfer  instruction.  , 

Lien  on  Securities  in  Agency 
Accounts.  The  proposed  Rule  changes 
grant  the  Corporation  a  lien  on 
Securities  in  Agency  Accounts  (except 
to  the  extent  transferred  to  an 
associated  Seg  Account].  Because  the 
Corporation  will  have  a  lien  on 
securities  on  Agency  Accounts,  the  | 
computation  of  Agency  Net  Free  Equity 
will  be  modified  to  include  the 
Applicable  Percentage  of  Market  Value 
of  Securities  in  Agency  Accoimts.  Given 
the  Corporation's  lien  on  Securities  in 
Agency  Accounts,  the  MBSCC 
Depository  Pledgee  Account  will  be 
eliminated  as  unnecessary,  as  will  the 
provison  which  previously  aUowed  a 
Participant  to  request  that  Seciuities 
remain  in  the  MBSCC  Agency  Transfer 
Account  and  thereby  remain  subject  to 
the  Corporation's  lien  and  includible  in 
the  computation  of  Agency  Net  Free 
Equity. 

Deposits  to  and  Withdrawals  and 
Transfers  From  Agency  Seg  Accounts. 
To  insure  that  the  Corporation's  lien 
does  not  attach  to  fully  paid  for 
customer  Securities,  the  proposed  Rule 
changes  will  require  deposits  of 
Securities  directly  into  Agency  Seg 
Accounts  and  will  permit  withdrawals 
and  transfers  of  Securities  directly  from 


Agency  Seg  Accounts  without  any 
intervening  transfer'to  the  Agency 
Accounts  with  which  such  Seg  Accounts 
are  associated. 

Separate  Computation  of  Agency 
Cash  Balances  and  Agency  Seg  Cash 
Balances.  The  proposed  Rule  changes 
provide  for  computation  of  separate 
Agency  Cash  Balances  and  Agency  Seg 
Cash  Balances.  Receipts  of  Securities 
into  an  Agency  Accoimt  Versus 
Payment  will  result  in  debits  to  the 
Agency  Cash  Balance,  while  deliveries 
of  Securities  from  Agency  Seg  Accounts 
will  result  in  credits  to  the  Agency  Seg 
Cash  Balance.  To  prevent  proceeds  from 
the  sale  of  fully  paid  for  customer 
Securities  in  Agency  Seg  Accounts  from 
counting  toward  Agency  Net  Free 
Equity,  the  proposed  Rule  changes  will 
include  only  Agency  Cash  Balances  in 
the  computation  of  Agency  Net  Free 
Equity.  An  agent  entitled  to  use  such 
proceeds  may  do  so  by  effecting  a  funds 
transfer  from  its  Agency  Seg  Cash 
Balance  to  its  Agency  Cash  Balance. 

The  proposed  Rule  changes  are 
consistent  with  Section  17A  of  the 
Securities  Exchange  Act  of  1934  in  that 
it  facilitates  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 

(BJ  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Corporation  does  not  believe  that 
any  burden  will  be  placed  on 
competition  as  a  result  of  the  proposed 
Rule  changes. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  proposed  Rule  changes  have  been 
discussed  with  the  Depository's  Risk 
Management  Conunittee  and  reviewed 
and  approved  by  the  Corporation's 
Board  of  Directors,  each  of  which 
consists  of  representatives  of  various 
classes  of  Depository  Participants. 
Copies  of  the  text  of  the  proposed  Rule 
changes  will  be  distributed  to  all  . 
Depository  Participants  for  comments. 
The  Corporation  will  promptly  notify  the 
Commission  of  any  written  comments 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  dayit  uf  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  flnding  or  (ii) 
as  to  which  the  self-regulatory 


organization  consents,  the  Commission 
will:  (A)  By  order  approve  the  rule 
change,  or  (B)  institute  proceedings  to 
determine  whether  the  proposed  rule 
change  should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Sti^et  NW..  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 
SR-MBS-88-7  and  should  be  submitted 
by  June  1. 1988. 

For  the  Conunission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Date:  May  4. 1988. 

Jonathan  G.  Katx, 

Secretary. 

[PR  Doc.  88-10450  Piled  5-10-88;  8:45  amj 
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SeH-Regulatory  Organizations; 
Proposed  Osposltory  Division  Rule 
Changes  by  MBS  ClMring  Corp^ 
Notice  of  Filing  and  Immediate 
Effectiveness  of  Proposed  Rule 
Change 

Pursuant  to  section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given  , 
tiiat  on  April  11, 1988.  MBS  Clearing 
Corporation  filed  with  the  Securities  and 
Exchange  Conunission  the  proposed  rule 
change  as  described  in  Items  I.  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.*  The 


■  MBSCC  nied  an  amendment  lo  the  propoeed 
rule  change  on  April  19, 1988,  to  correct 
typographical  errora. 


Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Sidf-Regulatanr  OnuaiiaJiiu^ 
Statement  of  Ike  Tanas  af  Safaataooe  of 
the  Proposed  Rule  Change 

Exhibit  A  in  file  contains  the  proposed 
changes  to  the  Depository  Division 
("Depositary")  Rules  of  MBSCC  The 
changes  will  be  in  effect  &r  a  period  of 
120  days  from  the  date  of  filing  of  the 
proposed  rule  change. 

Tlie  proposed  Rule  changes  revise  and 
amend  provisions  idatiog  to  the 
operation  of  Depository  Aoooente.  The 
following  is  a  sumasary  of  the  auterial 
changes.  Capitalized  terms  have  tbe 
same  meanings  ascr^wd  to  tliem  in  the 
Depository  Rules. 

(i)  Article  IL  Rule  1.  Sectkn  1,  is 
modified  to  make  it  dear  dutt  diere  will 
be  at  least  one  Seg  Aocoont  assod^ed 
with  each  Propridaiy  and  Agency 
Account  Additional  Seg  Accounts  may 
be  offered  upon  a  Participant's  request 
as  the  Corporation's  operational 
capability  permits. 

(ii)  A  new  section  5  is  added  to  Article 

II,  Rule  3,  requiring  that  (A)  Securities  in 
Proprietary  Accounts  which  have  been 
fully  paid  for  by  a  Participant's  customer 
be  moved  to  an  assodatod  Seg  Account 
in  accordance  with  applicable  Securities 
and  Exchange  Conmission 
requirements,  (B)  Secnnties  wfakfa  have 
been  fully  paid  for  by  an  agon's 
customer  at  the  time  of  depiasit  be 
deposited  in  a  Seg  Account  associated 
with  the  agent's  Agency  Account  and 
(C)  Securities  which  have  been 
transfened  from  an  MBSCC  Agency 
Transfer  Account  to  an  Agency  Account 
which  have  been  fully  paid  for  by  an 
agent's  customer  be  transferred  to  an 
associated  Seg  Account. 

fiii]  Article  U.  Rule  4.  is  modified  to 
grant  the  Corporation  a  lien  on 
Securities  in  Agency  Accounts  (except 
to  the  extent  transferred  to  an 
associated  Seg  Account). 

(iv)  Artide  fi.  Rule  7.  Section  1.  is 
modified  to  indude  in  the  computation 
of  Agency  Net  Free  Equity  the 
Applicafa4e  Percentage  of  Market  Value 
of  Secuiities  in  a  Partidpanf's  Agency 
Account  (with  respect  to  whidi  the 
CorporatioB  will  now  have  a  Hen). 

(v)  Former  Artick  U,  Rule  7.  Section  2, 
.relating  to  the  transfer  of  Securities  in 
Agency  Accounts  to  the  MBSCC 
Depository  Pledgee  Account  has  been 
eliminated.  The  definition  of  "MBSCC 
Depository  Pledgee  Account"  and 
references  to  that  account  in  the 
definition  of  "Applicable  Percentage." 
and  "Pledgee  Account"  previously 
•appearing  in  Artide  I.  Ride  1,  have  also 
.  been  eliminated,  as  have  references  in 


Article  II,  Rule  4.  and  Article  II  Rule  5, 
Section  l[b).  to  die  Coiporation's  lien  on 
Securities  in  that  account 

(vij  A  {Movisioa  in  Artide  II,  Rule  3. 
Section  i.  that  penaitled  a  Participant  to 
request  that  Securities  reaoaic  in  the 
MBSCC  Agency  Transfer  Acc^t  and 
thereby  reonain  aubjed  to  tiie 
CoiporatiMM's  lien  and  indudible  in  the 
computation  of  Agency  Net  Free  Equity, 
has  aho  been  eliadnated. 

(vii)  Artide  II.  Rule  1.  Section  3.  is 
modified  to  (a)  waaint  it  d^  that  the 
representatioB  regarding  tiw  ownership 
of  Securities  m  ftoprielaiy  Accounts 
applies  only  at  the  taae  Securities  are 
deposited  into  suck  account  (since  such 
Securities  luay  subatmutiitli  be  resold 
to  a  custoner)  aad  at  IIm  time  tfaey  are 
transferred  oat  to  anolhrr  Account  other 
than  an  associated  Seg  Account  (b) 
lequiie  a  reprejentatioo  of  cxiaformity 
with  applicable  customer  agreements  for 
Securities  deposited  in  or  transferred  to/ 
from  Seg  Acooonla.  and  (c)  add  a 
represeiriatioa  rega»fag  oomplianoe 
with  the  newly  imposed  segregation 
requirements. 

(viii)  Article  n.  Rule  10.  Section  1.  is 
modified  to  iwjaiie  deposits  of 
SecuritieB  direcdy  into  Agency  Seg 
Accounts,  wUle  Artide  0.  fide  11, 
Section  1(a).  is  laodified  to  permit 
with(kaw^  aiul  transfers  of  Securities 
duettiy  from  AgCLUcy  Seg  Aoooucts 
without  any  intervening  transfer  to  the 
Agency  Accounts  widi  whic^  sudi  Seg 
AccoiHits  are  associated.  Because 
Securities  nmy  be  transferred  directly 
from  Agency  Seg  Accounts.  Artide  II. 
Rule  11.  Section  2  (as  wdl  as  the  related 
definition  in  Artide  I.  Rule  1)  is  modified 
to  make  Bind  Instructions  ap^icable  to 
Agency  Seg  Accounts.  Simflady.  Article 
n.  Rule  8.  (and  the  related  definiton  in 
Article  I.  Rule  1).  is  modified  to  make 
the  Minimum  Denomination 
Requirements  applicable  to  Agency  Seg 
Accounts. 

(ix)  Article  II,  Rule  2,  Section  2,  as 
well  as  related  definitions  in  Article  I, 
Rule  1.  are  modified  to  provide  for 
compatrtiaa  of  separ^e  Agency  Cash 
Balances  and  Agency  Seg  Cash 
Balances.  Receipts  of  Seoirities  into  an 
Agency  Account  Versus  Payment  will 
result  in  debits  to  the  Agency  Cash 
Balance  (rather  than  the  former  Agency 
Transfier  Cash  Balance)  and  ddveries 
of  Securities  Versus  Pajrment  from 
Agency  Seg  Accounts  will  resdt  in 
credits  to  tlie  Agency  Seg  Cash  Balance 
(rather  than  the  former  Agency  Cash 
Balance).  Article  U.  Rule  7  indudes  in 
the  computation  of  Agency  Net  Free 
Equity  only  the  Partidpant's  Agency 
Cash  Balance,  but  under  Artide  IL  Rule 
13.  an  agent  is  permitted  to  effect  a 


funds  transfer  from  its  Agency  Seg  Cash 
Balance  to  its  Agency  Cash  Balance. 

11.  Satf-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
SUtiitory  BasisfBr.  the  Proposed  Rule 
Chmge 

In  its  filiog  with  the  Commission,  the 
self-regulatoiy  organization  included 
statements  concerning  the  purpose  6t 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  betow.  1^  self-re;galatory 
organizatioo  has  prepared  summaries, 
set  forth  in  sections  (A).  (B)  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Setf-Regahtory  Organnation  'e 
Statement  of  the  Purpose  of,  aad 
Statutory  Basis  for,  the  Proposed  Rah 

Change 

The  proposed  changes  are  intended 
primarily  to  protect  customers  who  have 
fully  paid  their  agents  for  their  securities 
while  assuring  that  all  transactions 
Versus  Payment  in  Agency  Accounts  are 
.  adequately  collateralized.  The  changes 
wiH  conform  the  Rules  to  the 
Corporati(»'s  actual  practice,  which  in 
tiun  is  based  on  the  operation  of  the 
D^rasitory's  computer  system. 
Capitalized  tenns  used  herein  have  the 
same  meanings  ascribed  to  them  in  the 
DepositPiy's  Rules.  Currendy.  the 
Depository's  Rules  contemplate  that  all 
Securities  held  by  an  agent  will  be 
deposited  into  its  Agency  Account  with 
respect  to  which  the  Corporation  has  no 
hen.  Receipts  of  Securities  by  an  agent 
Versus  Payment  initially  are  credited  to 
an  MBSCC  Agency  Transfer  Account 
associated  with  the  Agency  Account 
and,  at  the  end  of  the  Business  Day, 
upon  payment  by  die  agent  of  its 
Agency  Transfer  Debit  Balance,  are 
transferred  to  the  Agency  Account 
While  Securities  reside  in  the  MBSCC 
Agency  Transfer  Account  the 
Applicable  Percentage  of  their  Market 
Value  is  included  in  the  agent's  Agency 
Net  Free  Eqiuty.  Once  the  Securities 
have  been  credited  to  the  Agency 
Account,  the  Rules  currendy  state  that 
they  no  longer  are  includible  in  Agency 
Net  Free  Equity  unless  the  agent 
requests  that  die  Securities  remain  in 
the  Agency  Transfer  Account  or 
transfers  the  Securities  to  the  MBSCC 
Depository  Pledgee  Account  (i.e., 
because  the  agent  has  financed  the 
customer's  purchase  of  the  Seciuities 
and  is  entiUed  under  its  customer 
agreement  to  grant  the  Corporation  a 
lien). 

The  Depository's  computer  system 
does  not  automatically  subtrad  from 
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Agency  Net  Free  Equity  the  Applicable 
Percentage  of  the  Market  Value  of 
Sectirities  which  have  been  transferred 
from  the  Agency  Transfer  Account  to 
the  Agency  Account.  To  effect  this 
subtraction,  an  agent  must  retransfer  the 
Securities  to  an  Agency  Seg  Account, 
and  all  agents  have  been  informed  of 
this  requirement  in  the  Depository's 
training  program.  If  an  agent  fails  to 
retransfer  the  Securities,  the  j 

Depository's  computer  system  %vill  | 
continue  to  give  the  agent  Agency  Net 
Free  Equity  credit  for  the  Applicable 
Percentage  of  the  Market  Value  of  the 
Securities  remaining  in  the  Agency 
Account  even  though  the  Corporation 
has  no  lien  on  such  Securities.  As  a 
result,  the  Corporation  could  be  holding 
insufficient  collateral  to  secure  the 
agent's  obligations  to  the  Corporation. 

The  following  is  a  summary  of  the 
material  Rules  changes  the  Depositmy 
proposes  to  make  to  eliminate  this 
potential  problem,  as  well  as  to  make 
certain  other  clarifications  in  the 
operation  of  Depository  Accounts: 

Segregation  Requirements.  A  new 
section  will  be  added  to  the  Depository 
Rules  requiring  that  (a)  Securities  in 
Proprietary  Accounts  which  have  been 
fully  paid  for  by  a  Participant's  customer 
be  moved  to  an  associated  Seg  Account 
in  accordance  with  applicable  Seoirities 
and  Exchange  Commission 
requirements,  (b)  Securities  which  have 
been  fully  paid  for  by  an  agent's 
customer  at  the  time  of  deposit  be 
deposited  in  a  Seg  Account  associated 
with  the  agent's  Agency  Account  and  (c) 
Securities  which  have  been  transferred 
horn  an  MBSCC  Agency  Transfer 
Account  to  an  Agency  Account  which 
have  been  fully  paid  for  by  an  Agent's 
customer  be  transferred  to  an  associated 
Seg  Account.  To  facilitate  Participants' 
compliance  with  these  segregation 
requirements,  the  Depository  is         i 
introducting  a  bulk  segregation         I 
capability  in  its  computer  system. 
Instead  of  transferring  Securities  on  a 
pool-by-pool  basis  to  Seg  Accounts,  | 
Participants  will  be  able  to  transfer  ' 
quantities  of  Securities  with  a  single 
Accoimt  Transfer  instruction.  j 

Lien  on  Securities  in  Agency        I 
Accounts.  The  proposed  Rule  changes 
grant  the  Corporation  a  lien  on 
Securities  in  Agency  Accounts  (except 
to  the  extent  transferred  to  an 
associated  Seg  Account).  Because  the 
Corporation  will  have  a  lien  on        j 
securities  in  Agency  Accounts,  the  ' 
computation  of  Agency  Net  Free  Equity 
will  be  modifled  to  include  the 
Applicable  Percentage  of  Market  Value 
of  Securities  in  Agency  Accounts.  Given 
the  Corporation's  lien  on  Securities  n 


Agency  Accounts,  the  MBSCC 
Depository  Pledgee  Account  will  be 
eUminated  as  unnecessary,  as  wiU  the 
provision  which  previously  allowed  a 
Participant  to  request  that  Securities 
remain  in  the  MBSCC  Agency  Transfer 
Account  and  thereby  remain  subject  to 
the  Corporation's  lien  and  includible  in 
the  computation  of  Agency  Net  Free 
Equity. 

Deposits  to  and  Withdrawals  and 
Transfers  from  Agency  Seg  Accounts. 
To  insure  that  the  Corporation's  lien 
does  not  attach  to  fully  paid  for 
customer  Securities,  the  proposed  Rule 
changes  will  require  deposits  of 
Securities  directly  to  Agency  Seg 
Accounts  and  will  permit  withdrawals 
and  transfere  of  Securities  directly  from 
Agency  Seg  Accounts  without  any 
intervening  transfer  to  the  Agency 
Accounts  with  which  such  Seg  Accounts 
are  associated. 

Separate  Computation  of  Agency 
Cash  Balances  and  Agency  Seg  Cash 
Balances.  The  proposed  Rule  changes 
provide  for  coipputation  of  separate 
Agency  Cash  Balances  and  Agency  Seg 
Cash  Balances.  Receipts  of  Securities 
into  an  Agency  Account  Versus 
Payment  will  result  in  debits  to  the 
Agency  Cash  Balance,  while  deliveries 
of  Securities  from  Agency  Seg  Accounts 
will  result  in  credits  to  the  Agency  Seg 
Cash  Balance.  To  prevent  proceeds  from 
the  sale  of  fully  paid  for  customer 
Securities  in  Agency  Seq  Accounts  from 
counting  toward  Agency  Net  Free 
Equity,  the  proposed  Rule  changes  wiU 
include  only  Agency  Cash  Balances  in 
the  computation  of  Agency  Net  Free 
Equity.  An  agent  entitled  to  use  such 
proceeds  may  do  so  by  effecting  a  funds 
transfer  from  its  Agency  Seg  Cash 
Balance  to  its  Agency  Cash  Balance. 

The  proposed  Rule  changes  are 
consistent  with  Section  17A  of  the 
Securities  Act  of  1934  in  that  it 
facilitates  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Corporation  does  not  believe  that 
any  burden  will  be  placed  on 
competition  as  a  result  of  the  proposed 
Rule  changes. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  an  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others    ' 

The  proposed  Rule  changes  have  been 
discussed  with  the  Depository's  Risk 
Management  Committee  and  reviewed 
and  approved  by  the  Corporation's 
Board  of  Directors,  each  of  which 
consists  of  representatives  of  various 


classes  of  Depository  Participants. 
Copies  of  the  text  of  the  proposed  Rule 
changes  will  be  distributed  to  all 
Depository  Participants  for  comments. 
The  Corporation  will  promptly  notify  the 
Commission  of  any  written  comments 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest  for  the  protection  of  investors, 
and  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  NW..  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 
MBS-88-6  and  should  be  submitted  by    ' 
June  1. 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regolatioa  pursuant  to  delegated 
authority. 
lonathan  G.  Kati. 
Secretary. 
Date:May4,19ea 
[FR  Doc.  8fr-104Sl  Filed  5-10-88;  8:45  am] 
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Self -Regulatory  Organizations; 
Proposed  Depository  Division  Rule 
Changes  liy  MBS  Clearing  Corp.;  FHing 
and  immediate  Effectiveness  of 
Proposed  Rule  Ctiange 

Pursuant  to  section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934,  IS 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  April  11, 1988,  MBS  Clearing 
Corporation  filed  with  the  Securities  and 
Exchange  Conunission  the  proposed  rule 
change  as  described  in  Items  L II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.*  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fit>m  interested  persons. 

I.  Self-Regulatoty  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Exhibit  A  in  file  contains  the  proposed 
changes  to  the  Depository  Division 
("Depository")  Rules  of  MBSCC.  The 
proposed  Rule  changes  effect 
{niscellaneous  changes  to  the  Depository 
Rules.  The  following  is  a  summary  of  the 
material  changes.  Capitalized  terms 
used  herein  have  the  same  meanings 
ascribed  to  them  in  the  Depository 
Rules. 

(i)  Article  II.  Rule  11,  section  3.  and 
the  related  definition  in  Article  I,  Rule  1. 
are  amended  to  make  it  clear  that  a 
Hold  Par  Instruction  is  available  with 
respect  to  a  specified  principal  amount 
of  Securities  having  a  designated  CUSIP 
or  pool  number  and  not  necessarily  all 
Securities  having  such  CUSIP  or  pool 
number. 

(ii)  A  new  section  7  is  added  to  Rule  1 
of  Article  III  authorizing  the  Corporation 
to  surrender  the  certificates  representing 
deposited  GNMA  Securities  to  the  issuer 
or  transfer  agent  for  cancellation  upon 
or  as  a  condition  of  receiving  final 
pajrment  of  principal  and  interest  on 
such  GNMA  Securities. 

(iii)  Article  I,  Rule  3,  is  amended  to 
make  it  clear  that  all  deposited 
Securities  will  be  registered  in  the  name 
of  the  Corporation  or  its  nominee 
subject  to  the  right  of  the  Corporation  to 
maintain  Securities  directly  or  through 
an  intermediary  in  any  Federal  Reserve 
Bank.  A  similar  provision  in  Article  H. 
Rule  10,  section  1  requiring  use  of 
nominees  is  deleted. 

(iv)  Article  II.  Rule  2,  section  2(a)  and 
2(c)  are  amended  to  make  it  clear  that 
the  Cash  Balance  of  a  Participant's 
Proprietary,  Agency  or  Pledgee  Account 


'  MBSCC  flied  an  amendment  to  the  proposed 
rule  change  on  April  19. 1988.  to  correct 
typographical  errors. 


may  be  charged  for  any  amounts 
payable  as  a  result  of  Uie  maintenance 
of  such  Account. 

(v)  Article  II.  Rule  5,  section  1,  is 
amended  to  make  it  clear  that  the 
Corporation,  in  pledging  Securities  held 
in  MBSCC  Transfer  Accounts  and  other 
Collateral  to  its  bank  lenders,  may 
pledge  such  Securities  and  other 
Collateral  to  its  bank  lenders  by  book- 
entry  on  the  books  of  the  Corporation  or 
otherwise  or  by  physical  delivery. 

(vi)  Article  n.  Rule  6,  section  1,  is 
amended  to  make  it  clear  that 
assessments  and  payments  of  interest  to 
compensate  for  settlement  delays  will 
be  bdsed  only  on  Debit  or  Credit 
Balances  resulting  from  receipt  or 
delivery  of  Securities  Versus  Payment. 

(vii)  Article  m.  Rule  2,  section  2,  is 
amended  to  require  Participants  to  pey 
the  Corporation's  financing  costs  for 
principal  and  interest  advances,  without 
any  offset  for  earnings  on  prepayments 
of  principal  and  interest. 

(viii)  Article  V,  Rule  2,  section  2  is 
amended  to  increase  the  Minimum 
Deposit  to  the  Participants  Fund  to 
$150,000. 

II.  Self'ReguIatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  %vith  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
TTie  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
rv  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A).  (B)  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization's 
Staement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  Rule  changes  effect 
miscellaneous  changes  to  the  Depository 
Rules.  Capitalized  terms  used  herein 
have  the  same  meanings  ascribed  to 
them  in  the  Depository  Rules. 

Surrender  of  GNMA  Certificates 
Upon  Final  Payment.  The  Corporation  is 
responsible  for  collecting  principal  and 
interest  on  deposited  GNMA  Securities 
for  distribution  to  Participants.  In  order 
for  the  Corporation  to  collect  the  final 
principal  and  interest  payment  on 
GNMA  Securities  that  have  matured,  the 
certificates  representing  those  Securities 
must  be  surrendered  to  the  issuer  or 
transfer  agent  for  cancellation.  The 
Rules  will  make  it  clear  that  the 
Corporation  may  surrender  the 
certificates  for  such  Securities  in 


accordance  with  applicable  GNMA 
procedures. 

Hold  Par  Instruction.  The  Rules  will 
make  it  clear  that  the  Hold  Par 
Instruction  is  available  with  respect  to  a 
specified  principal  amount  of  Securities 
having  a  designated  CUSIP  or  pool 
number  and  not  necessarily  all 
Securities  having  such  CUSIP  or  pool 
number. 

Use  of  Nominees.  An  inconsistency 
between  provisions  of  the  Rules 
mandating  the  use  of  nominees  and 
making  the  use  of  nominees  optional 
will  be  eliminated.  It  will  be  made  clear 
that  all  deposited  Securities  will  be 
registered  in  the  name  of  the 
Corporation  or  its  nominee,  subject  to 
the  right  of  the  Corporation  to  maintain 
Securities  (e.g..  FHLMC  or  FNMA 
Securities  should  they  be  designated  as 
Eligible  Securities)  directly  or  through 
an  intermediary  in  any  Federal  Reserve 
Bank. 

Book-Entry  Pledges  by  the 
Corporation.  It  will  be  made  clear  that 
the  Corporation,  in  pledging  Securities 
held  in  MBSCC  Transfer  Accounts  and 
other  Collateral  to  its  bank  lenders  to 
obtain  funds  to  cover  a  Participant 
default,  may  pledge  such  Securities  or 
other  Collateral  by  book-entry  on  the 
books  of  the  Corporation  or  otherwise  or 
by  physical  delivery. 

Charges  to  Participants' Cash 
Balances.  It  will  be  made  clear  that  the 
Corporation  has  the  right  to  charge  the 
Cash  Balances  of  Participants' 
Proprietary,  Agency  or  Pledgee 
Accounts  for  any  amounts  that  are 
payable  as  a  result  of  the  maintenance 
of  such  Accounts  and  not  merely  fees. 
This  would  include,  for  example, 
repayment  of  principal  and  interest 
advanced  to  the  Participant  where  the 
Corporation  did  not  subsequentiy  get 
payment  fit>m  the  issuer  or  paying  agent 
pursuant  to  Article  III,  Rule  2,  section  2, 
or  principal  and  interest  paid  to  a 
Participant  on  withdrawn  Securities  that 
are  in  that  Participant's  Repo  In  position 
pursuant  to  Article  III,  Rule  2,  section  3. 

Compensation  for  Settlement  Delays. 
If  the  Corporation  must  delay 
settlements  until  a  later  day,  the  Rules 
currently  give  it  the  right  to  assess 
Participants  with  Debit  Balances 
interest  on  the  amount  of  such  Debit 
Balances  to  the  date  settlement  actually 
occurs  and  to  pay  such  interest  to 
Participants  with  Credit  Balances.  The 
proposed  Rules  will  make  it  clear  that 
such  assessments  and  payments  are 
based  only  on  Debit  or  Credit  Balances 
resulting  from  receipt  or  delivery  of 
Securities  Versus  Payment.  This  will 
assure  that  no  Participant  is  assessed 
interest  on  other  items  charged  to  its 
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Debit  Balances  (e.g.,  fees  for  the       ' 
Depository's  services). 

Suspension  of  Processing  of  Account 
Transfers.  The  Rules  presently  give  the 
Corporation  the  right  to  cease  to  act  for 
a  Participant  either  generally  or  with 
respect  to  particular  transactions.  A 
new  provision  in  the  Rules  will  males  it 
clear  that  pursuant  to  this  right,  the 
Corporation  may  suspend  processing  of 
Account  Transfers  in  all  Depository 
Accounts  of  a  Participant  which  is 
unable  to  cure  a  deBciency  in  Net  Free 
Equity  in  any  of  its  Depository 
Accounts.  Under  such  circumstances, 
the  Corporation  may  conclude  that  there 
is  some  risk  that  the  Participant  will  be 
unable  to  settle  its  obligations  to  the 
Corporation  and  therefore  that  the 
Participant  should  not  be  permitted  |o 
increase  the  amount  of  those 
obligations.  | 

Elimination  of  Credit  for  Prepaid 
Principal  and  Interest.  Currently,  if  the 
Corporation  advances  principal  and 
interest  to  a  Participant  that  it  has  not 
collected  &om  the  issuer  or  paying 
agent,  the  Corporation  assesses  the 
Participant  for  its  borrowing  costs.  Such 
assessment  is  reduced  by  any  income 
the  Corporation  earns  as  a  result  of 
prepayments  of  principal  and  interest. 
The  proposed  change  will  eliminate  this 
reduction. 

The  proposed  Rule  changes  are 
consistent  with  section  17A  of  the 
Securities  Exchange  Act  of  1934  in  that 
they  facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 

Increase  in  Minimum  Participants 
Fund  Deposit.  The  Roles  currently 
provide  for  a  Minimum  Deposit  in  cash 
to  the  Participants  Fund  of  $10,000  or 
such  higher  amount  as  the  Corporation 
may  determine.  The  proposed  Rule 
Changes  will  increase  the  Minimum 
Deposit  in  cash  to  $150,000. 

(B)  Self-Regulatory  Organization 's 
Statement  of  Burden  on  Competition 

The  Corporation  does  not  believe  that 
any  burden  will  be  placed  on 
competition  as  a  result  of  the  proposed 
Rule  changes. 


(CI  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
/Members,  Participants  or  Others 

The  proposed  Rule  changes  have  been 
discussed  with  the  Depository's  Risk 
Management  Committee  and  reviewed 
and  approved  by  the  Corporation's 
Board  of  Directors,  each  of  which 
consists  of  representatives  of  various 
classes  of  Depository  Participants. 


Copies  of  the  text  of  the  proposed  Rule 
changes  will  be  distributed  to  all 
Depository  Participants  for  coimnents. 
The  Corporation  will  promptly  notify  the 
Commission  of  any  written  comments 
received. 

III.  Date  of  Effectiveiiess  of  tlie 
Proposed  Rule  Change  and  Timiiig  for 
Conunisaion  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b](3]  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Conmiission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest  for  the  protection  of  investors, 
and  otherwise  in  hirtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  nie  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Sti-eet,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  Bled 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Pubhc  Reference  Section, 
450  Fiftii  Sti^et  NW..  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 
SR-MBS-88-10  and  should  be  submitted 
by  lune  1. 1988. 

For  the  Commitsion,  by  the  Diviakm  of 
Market  Regulation,  pursuant  to  delected 

authority. 

lonathan  G.  Kalx, 

Secretary. 

Date:  May  4. 1988. 

[PR  Doc.  8&-10448  Piled  S-IO-M:  8:45  am] 
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(fM.  No.  34-2S659;  FIs  No.  SR-M8S-M-111 

Self-Regulatory  Organizations; 
Proposed  DepoaMory  OMaion  Ruia 
Ctiangaa  by  UBS  Clearing  Corp.;  HHng 
of  Propoaed  Rule  Change 

Pursuant  to  section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  April  11, 1968.  MBS  Clearing 
Corporation  filed -with  the  Securities  and 
Exchange  Commission  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  oi;ganization.'  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Oganizatioa's  Statemmit 
of  the  Temu  of  SiKhatanre  of  the  Proposed 
Rula  Change 

Exhibit  A  in  file  contains  the  proposed 
changes  to  the  Depository  Division 
("Depository")  Rules  of  MBSCC.  The 
proposed  Rule  changes  include  addition 
of  provisions  for  settiement  on  the  basis 
of  duplicate  records  made  by  the 
Corporation  prior  to  a  computer  system 
failure,  with  subsequent  interest 
adjustinents  when  operations  are 
restored;  a  specific  exchision  from 
Participants'  indemnification  obligations 
of  the  costs  of  remedying  computer 
systems  problems;  elimination  of 
provisions  making  letters  of  credit 
eligible  for  deposit  in  the  Participants 
Fund:  addition  of  a  provision  for 
payment  of  interest  on  cash  deposits  to 
the  Participants  Fund  and  addition  of 
provisions  relating  to  participation  of 
registered  government  securities  brokers 
and  dealers.  The  following  is  a  summary 
of  the  material  changes.  Capitalized 
terms  used  herein  have  the  same 
meanings  ascribed  to  them  in  the 
Depository  Rules. 

(i)  A  new  Rule  6  is  added  to  Article  II 
providing  for  the  settiement  of 
transactions  in  the  event  of  failure  of  the 
Corporation's  computer  system  based 
on  duplicate  records  made  periodically 
during  the  Business  Day.  As  a  result  of 
this  addition,  all  subsequent  Rules  in 
Article  II  are  renimibered,  and  cross- 
references  throu^out  the  Rules  are 
changed.  Renumbered  Rule  7  (formerly 
Rule  6]  is  amended  by  the  addition  of  a 
new  section  3  wluch  provides  for 
assessment  of  interest  against 
Participants  whose  cash  Balances  are 
decreased  when  the  system  is  again 
operational  and  payment  of  such 
interest  to  Participants  whose  cash 
Balances  are  increased. 


'  MBSCC  filed  an  amendment  to  the  proposal  or 
April  19. 1988. 


(ii)  Article  IV.  Rule  1,  section  11,  is 
amended  to  make  it  clear  that 
Participants'  indemnification  obligations 
.do  not  extend  to  the  cost  of  remedying 
computer  systems  problems. 

(iii)  Article  IV,  Rule  1.  section  11,  is 
also  amended  to  make  it  clear  that  when 
a  Participant  defaults  on  its 
indemnification  obligations  other 
Participants  who  dealt  with  the 
defaulting  Participant  are  subject  to 
.assessment  including  those  who 
received  credits  of  Securities  rather  than 
cash  as  a  result  of  transactions  with  the 
defaulting  Participant. 

(iv)  Article  m.  Rule  2.  section  4  is 
amended  to  extend  the  Corporation's 
right  to  reverse  erroneous  credits  of 
principal  and  interest  to  Participant's 
Depository  Accounts  which  occur  for 
any  reason  not  merely  those  resulting 
from  Issuer  or  paying  agent  error. 

(v)  Article  V.  Rule  2,  section  3,  is 
amended  by  the  deletion  of  former 
clause  (c)  which  allowed  letters  of  credit 
to  be  deposited  in  the  Participants  Fund. 
Former  section  8  of  Article  V,  Rule  2. 
which  contained  special  provisions 
relating  to  letters  of  credit,  has  been 
eliminated.  Article  I,  Rule  1  is  amended 
to  delete  reference  to  letters  of  credit  in 
the  definition  of  Collateral  Value  and  to 
make  it  clear  that  Excess  Market  Margin 
Deferential  will  exclude  any  portion  of 
Clearing  Division  Participants  Fund 
deposits  represented  by  letters  of  credit 

(vi)  Article  V.  Rule  2.  section  4,  is 
amended  by  deletion  of  a  provision 
entitling  the  Corporation  to  all  income 
from  the  investment  of  cash  deposits  to 
the  Participants  Fund  and  substitution  of 
a  provision  requiring  the  Corporation  to 
pay  interest  on  such  deposits  at  a  rate 
determined  from  time  to  time. 

(vii)  Article  IV,  Rule  1,  section  1,  is 
amended  to  provide  for  participation  by 
brokers  and  dealers  registered  pursuant 
to  section  15C  of  the  Securities 
Exchange  Act  of  1934;  and  Article  IV. 
Rule  1,  section  8,  is  amended  to  permit 
such  brokers  and  dealers  to  satisfy  their 
financial  reporting  obligations  by 
submitting  copies  of  their  Form  G-405 
Reports  on  Finances  and  Operations  to 
the  U.S.  Department  of  Treasury. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basb  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
rV  below.  The  self-regulatory 
organization  has  prepared  simmiaries, 
set  forth  in  sections  (A),  (B)  and  (C) 


Federal  Register  /  Vol.  53.  Mo.  91  /  Wednesday.  May  11.  1968  /  Notices 


16819 


below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  changes  are 
intended  to  mitigate  the  impact  of 
Participants  of  a  computer  systems 
failure,  compensate  Participants  for  cash 
deposits  in  Uie  Participants  Fimd, 
improve  the  quality  of  Collateral  in  the 
Participants  Fimd  and  permit  the 
participation  of  qualified  registered 
government  securities  brokers  and 
dealers.  Capitalized  terms  herein  have 
the  same  meanings  ascribed  to  them  in 
the  Depository's  Rules. 

Settlement  in  the  Event  of  System 
Failure.  CurrenUy,  if  the  Depository's 
computer  system  fails,  settlement  of 
Depository  transactions  cannot  occur, 
even  though  the  Depository  makes 
duplicate^cords  of  Securities  in 
Participants'  Depository  Accounts  and 
related  Cash  Balances  periodically 
during  the  Business  Day.  The  proposed 
Rule  changes  will  permit  the 
Corporation  to  transfer  Securities,  and 
require  Participants  to  settle  their  Cash 
Balances,  on  the  basis  of  the  most  recent 
duplicate  record.  The  next  day  that  the 
system  is  operational,  the  Coriraration 
will  process  those  Account  Transfers 
that  were  not  processed  because  of  the 
system  failure,  and  Participants'  Cash 
Balances  will  be  debited  or  credited 
appropriately.  Participants  whose  cash 
Balances  are  thereby  decreased  will  be 
assessed  interest  which  will  be  passed 
through  to  Participants  whose  cash 
Balances  are  thereby  increased. 

Indemnification.  "The  proposed  Rule 
changes  will  make  it  clear  that 
Participants'  indemnification  obligations 
do  not  extend  to  the  cost  of  remedying 
computer  systems  problems.  The 
proposed  Rule  changes  will  also  make  it 
clear  that  when  a  Participant  defaults  on 
its  indemnification  obligations  to  the 
Corporation,  the  other  Participants  who 
dealt  with  the  defaulting  participant  are 
subject  to  assessment  including 
explicitly  those  who  received  credits  of 
Securities  rather  than  cash  as  a  result  of 
their  transactions  with  the  defaulting 
Participant. 

Adjustments  to  Principal  and  Interest 
Payments.  The  proposed  Rule  change 
will  extend  the  Corporation's  right  to 
reverse  erroneous  credits  of  principal 
and  interest  to  Participants'  Depository 
Accounts  which  occur  for  any  reason 
and  not  merely  as  a  result  of  issuer  or 
paying  agent  error.  This  would  include 
reasons  like  data  processing  errors. 

Letters  of  Credit.  The  proposed  Rule 
changes  will  eliminate  letters  of  credit 


as  an  acceptable  form  of  deposit  to  the 
participants  Fund.  Currently,  the 
Corporation  may  hold  letters  of  credit 
issued  by  one  bank  Participant  in  favor 
of  another  Participant  thereby 
increasing  the  Corporation's  risk 
exposure.  The  proposed  change  will 
eliminate  this  exposure.  Cash  and 
approved  U.S.  Government  securities 
will  continue  as  the  only  acceptable 
form  of  Participants  Fund  deposits. 

Interest  on  Participants  Fund 
Deposits.  The  proposed  Rule  changes 
will  require  the  Corporation  to  pay 
interest  on  cash  deposits  to  the 
Participants  Fund  at  a  rate  annoimced 
from  time  to  time.  CurrenUy,  all  earnings 
on  cash 'deposits  accrue  to  the  benefit  of 
the  Corporation. 

Participation  of  Government 
Securities  Brokers  and  Dealers. 
Currently  brokers  and  dealers  registered 
imder  section  15  of  the  Securities 
Exchange  Act  of  1934  are  eligible  for 
participation.  The  proposed  changes  will 
also  make  eligible  government  securities 
brokers  and  dealers  registered  pursuant 
to  section  15C  Just  as  brokers  and 
dealers  registered  under  section  15  may 
satisfy  their  financial  reporting 
obligations  by  submitting  Form  X-17A-6 
FOCUS  Reports  to  the  Commission, 
brokers  and  dealers  registered  under 
section  15C  may  satisfy  their  financial 
reporting  obligations  by  submitting  Form 
G-405  Reports  on  Finances  and 
Operations  to  the  U.S.  Department  of 
Treasury. 

The  proposed  Rule  changes  are 
consistent  with  section  17A  of  the 
Securities  Exchange  Act  of  1934  in  that 
they  facilitate  the  prompt  and  acctirate 
clearance  and  settiement  of  securities 
transactions. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Corporation  does  not  believe  that 
any  burden  will  be  placed  on 
competition  as  a  result  of  the  proposed 
rule  change. 

(CJ  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  proposed  Rule  changes  have  been 
discussed  with  the  Depository's  Risk 
Management  Committee  and  reviewed 
and  approved  by  the  Corporation's 
Board  of  Directors,  each  of  which 
consists  of  representatives  of  various 
classes  of  Depository  Participants. 
Copies  of  the  text  of  the  proposed  Rule 
changes  will  be  distributed  to  all 
Depositor^'  Participants  for  comments. 
The  Corporation  will  promptiy  notify  the 
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Commission  of  any  written  comments 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tfamng  for 
CommissioD  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Fedeial 
Register  or  witiiin  such  longer  period  (i] 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
published  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will:  (A)  by  order  approve  the  proposed 
rule  change,  or  (B)  institute  proceedings 
to  determine  whether  the  proposed  rule 
change  should  be  disapproved. 

Submissions  should  refer  to  the  File 
No.  SR-MBS-68-11  and  should  be 
submitted  by  Jtme  1, 1988.  For  the 
Commission,  by  the  Division  of  Maricet 
Regulation,  pursuant  to  delegated 
autiiority. 

Dated:  May  4. 198& 
looathao  G.  Katz. 
Secretary. 

[FR  Doc  88-10446  Filed  5-10-88;  8:45  am) 
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(Release  No.  34-25668;  FHe  Na  SR-MCC- 
S8-06] 

Self-Reguiatory  Organizations; 
Proposed  Rule  Ctiangc  by  Mdwrest 
Clearing  Corp.  Relating  to  ACATs  Fees 

Pursuant  to  section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  May  3, 1988,  the  Midwest 
Clearing  Corporation  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  1, 0  and  III  below  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  on  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
the  fee  schedule  for  MCC's  Automated 
Customer  Account  Transfer  Service 
(ACATS)  as  follows: 


Sefvtee 


Transfer  Iniliation  Form,  (TIF)  hnput-. 

TIF  Adjustments 

Asset  Adds.  Deletes, 

Changes ._ 

Settled  Positions 

Rec/Oei  mstrudionr 


Fee 


t1.00 

.12 

.„.„_ 

.12 
.25 


n.  Self-Regnlatory  Omaniution's 
Statement  on  the  Purpose  off.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filling  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

Self-Regulatory  Organization  'a 
Statement  on  the  Purpose  of,  and 
Statutory  Basis  for.  Ote  Proposed  Rule 
Change 

The  proposed  fee  schedule  establishes 
fees  for  the  use  of  the  Automated 
Customer  Account  Transfer  Service. 
Generally,  the  fees  were  developed  with 
a  view  to  accurately  reflect  the  actual 
costs  of  the  service. 

The  revised  fee  schedule  is  consistent 
with  section  17A  of  the  Seciuities 
Exchange  Act  of  1934  in  that  it  provides 
for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  MCCs  Participants. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Midwest  Clearing  Corporation 
does  not  believe  that  any  burdens  will 
be  placed  on  competition  as  a  result  of 
the  proposed  rule  change. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  liming  for 
Commission  Action 

The  foregoing  proposed  rule  change 
has  become  effective  pursuant  to  section 
19(b)(3)  of  the  Securities  Exchange  Act 
of  1934  and  subparagraph  (e)  of 
Securities  Exchange  Act  Rule  19l>-4.  At 
any  time  within  60  days  of  the  filing  of 
such  proposed  rale  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  pubUc 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Seoirities  Exchange  Act 
of  1934. 


IV.  SoUdtadon  of  Coaments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concenuog  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20546.  C(M>ies  of  die 
submission,  all  subsequent  amoidments. 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  wnthheld  fit>m  the  puUic  in 
accordance  with  the  provisions  of  5 
U.S.C  552.  will  be  available  for 
inflection  and^copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW,  Washin^tm,  DC. 
Copies  of  suc:h  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regidatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  June  1, 1988. 

For  the  Cominission,  by  the  Division  of 
Market  Regnlation,  pursuant  to  delegated 
authority. 

loutiian  G.  Katz, 

Secretary. 

Dated:  May  5. 198& 
[FR  Doc  88-10557  Filed  5-10-88;  8:45  am] 
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[Release  Na  34-25669;  Fie  Na  SR-NASO- 
87-131 

Self-Regulatory  Organizations;  Order 
Approving  Propossd  Ruls  Cttange  of 
tiM  National  Association  of  Securities 
Dealers  Amending  ths  Ruiss  of  Fair 
Practics  and  Schedule  D  of  the  By- 
Laws  To  Provide  Tradhig  Halt 
Procedures 

1.  Introduction 

On  February  20, 1987,  the  National 
Association  of  Sectuities  Dealers 
("NASD")  filed  a  proposed  rule  change 
(File  No.  SR-NASD-87-13)  pursuant  to 
section  19  of  the  Securities  Exchange 
Act  of  1934  ("Act ")  to  provide 
procedures  for  the  NASD  to  prohibit  its 
members  &om  trading  in  NAJSDAQ  and 
exchange-listed  securities  pending 
dissemination  of  material  information 
from  the  issuer. '  Notice  of  the  proposal 


was  published  in  the  Federal  Register  on 
March  12, 1987.*  The  Commission 
received  one  comment  in  response.' 
This  order  approves  the  proposal. 

II.  Descrqition  of  the  Proposal 

■  The  proposal  amends  the  NASD's 
Rules  of  Fair  Practice  by  adding  Article 

III,  section  42  to  pndiibit  any  NASD 
member  or  associated  person  from 
effecting  any  transactions  in  the  over- 
the-counter  market  in  a  security  subject 
to  an  NASD-called  trading  halt.*  The 
proposal  also  amends  Schedule  D  of  the 
NASD's  By-Laws  by  adding  procedures 
to  be  used  by  the  NASD  when  it  calls  a 
trading  halt  These  procedures  would 
replace  the  NASD's  existing  quotation 
halt  procedures.* 

The  proposed  trading  halt  procedures 
provide  that  the  NASD  may  call  a 
trading  halt  pending  the  dissemination 
of  material  news  concerning  a  NASDAQ 
issue  ^  and  that  the  NA^  may  call  a 


t  lettsfs  fron 

I  and  investors. 
■tor*  generally 


■  The  NASD  solicited  coraraents  bom  its  meo^rs 
on  this  proposal  and  submitted  the  proposal  for  a 
membership  vote.  NASD  Notices  to  Members  86-13 
(February  Zl.  1986)  and  86-83  (Decemtwr  31. 1986). 

ContlnuMi 


Tke  NASD  received  U I 
NASDAQ  immm.  NASD  i 
With  three  excefitiaas  tbe  ( 
favored  the  proposal 

*  SeoniMies  Exdiange  Act  Release  No.  24176 
(March  4. 1SS7).  St  FR  TTia 

,'  See  letter  from  Jerry  M.  Cluck.  Senior  Vice 
[^resident  and  General  Counsel.  Jefferies  & 
Company,  Inc..  ("Jefferies")  to  Jonathan  Katz. 
Secretary.  Securities  and  Exchange  Commission, 
dated  April  la  1967. 

*  The  NASD  stated  that  the  proposal  would  not 
prohibit  a  member  frooi  emoting  transactions  in  a 
market  in  tvMch  a  trading  halt  is  not  currently  in 
effect  See  FUe  Na  SR-NASD-87-13.  p.  8.  In  a  letter 
dated  May  S.  tSSB.  the  NASD  reiterated  its  position 
that  the  NASD's  avthority  extends  to  most 
securities  activities  of  its  member  firms  iMt  does  not 
extend  to  transactions  executed  on  an  exchange. 
See  letter  to  Richard  G.  Ketchum,  Director.  SEC. 
from  Dennis  C.  Hensley,  Vice  President  and  Deputy 
General  Counsel.  NASD,  dated  May  5. 1968. 

*  See  Schedule  D  to  the  NASD  By  Laws  (CCH) 
("Schedule  D").  p.  1754.  "Notification  to  NASD  of 
News  Releases." 

*  The  NASD  proposes  to  retain  the  same 
guidelines  for  "material  news"  that  it  has  appUed  in 
its  quotation  halt  procedures.  These  may  include, 
but  are  not  limited  to,  the  following: 

1.  A  merger,  acquisition  or  Joint  venture; 

2.  A  stock  split  or  stock  dividend 

'3.  Earnings  and  dividends  of  an  unusual  nature: 

4.  The  acquisition  or  loss  of  a  significant  contract: 

5.  A  significant  new  product  or  discovery: 

6.  A  change  in  control  or  a  significant  change  in 
management: 

7.  A  call  of  securities  redemption: 

8.  The  public  or  private  sale  of  a  significant 
amount  of  additional  securities: 

9.  The  purchase  or  sale  of  a  significant  asset 

10.  A  significant  change  in  capital  investment 
plans: 

11.  A  significant  lal>or  dispute; 

12.  Establishment  of  a  program  to  make  purchases 
of  the  company's  own  shares: 

13.  A  tender  offer  for  another  company's 
securities,  and: 

14.  An  event  requiring  the  filing  of  a  current  report 
under  the  Securities  Exchange  Act 

See  Schedule  D.  p.  17S4. 


trading  halt  in  the  OTC  market  for  a 
listed  security  whenever  the  primary 
market  for  that  security  calls  a  tradLig 
halt  to  permit  dissemination  of  material 
news.'' 

The  proposed  Schedule  D  procedures 
provide  that  NASDAQ  issuers  should 
notify  the  NASD  of  the  dissemination  of 
material  news  at  least  simultaneously 
with  notification  of  the  press.  After  the 
NASD  receives  the  information,  and 
after  consultation  with  the  issuer,  the 
NASD  will  evaluate  the  information, 
and  its  potential  impact  on  the  market 
and  determine  whether  a  trading  halt  is 
appropriate.  The  NASD  then  will  notify 
its  members  of  the  halt  through  their 
NASDAQ  terminals'  "News"  frame.  The 
hah  will  become  effective 
simuhaneonsly  with  diet  notification. 
Trading  in  halted  securities  may  resume 
when  the  NASD  notifies  its  members  on 
their  terminals. 

Further,  whenever  an  exchange 
informs  the  NASD  that  it  has  called  a 
trading  halt  in  one  of  its  tisted  securities 
pending  dissemination  of  material  news, 
the  procedures  provide  the  NASD  the 
authority  to  call  a  simultaneous  trading 
halt  in  the  OTC  market  for  that  listed 
security.  Procedures  for  notifying 
members  of  the  halt  and  resumption  of 
trading  are  identical  to  the  pro^dures 
proposed  for  trading  halts  in  NASDAQ 
issues. 

III.  NASD's  Views  in  Support  of  die 
Proposal 

In  its  filing,  die  NASD  states  diat  die 
ptirpose  of  the  proposed  rule  change  is 
to:  (1)  Provide  the  NASD  authority  to 
halt  its  members'  trading  in  NASDAQ 
and  listed  securities  pending  the 
dissemination  of  material  news  from  the 
issuer  and  (2)  prohibit  trading  by  NASD 
members  in  a  security  on  which  a 
trading  halt  is  in  effect  The  NASD 
states  that  it  believes  the  proposal  is 
consistent  with  the  Act  particularly 
section  15A(b)(e)  of  the  Act  which 
provides  that  die  rules  of  a  registered 
securities  association  shall  be  designed 
to  promote  just  and  eqiutable  principles 
of  trade,  prevent  fraudident  and     >' 
manipulative  practices,  and  in  general, 
to  protect  public  investors  and  the 


^  Trading  halts  called  pending  the  dissemination 
of  material  news  fensfafly  are  referred  to  as 
"regulatory  trading  halts."  The  exchanges  also  may 
halt  tradii:^  in  listed  aecuritiss  because  of  order 
imbalances  or  operational  problems.  For  example, 
during  the  October.  1667  market  break  the  NYSE 
halted  trading  in  several  stocks  because  of  huge 
order  imbalances  on  October  18  and  20.  See 
Division  of  Market  Regnlatioa  The  October  1987 
Market  Break  2-13.  2-20  (February,  1988).  The 
NASO  is  not  proposing  to  extend  its  trading  halt 
authority,  however,  to  situations  in  which  the 
primary  market  calls  a  non-regulatory  trading  halt. 


public  interest."  The  NASD's  proposed 
trading  halt  procedures,  like  its  current 
quote  halt  procedures,  are  intended  to 
alert  investors  that  dissemination  of 
material  news  is  imminent  and  to 
provide  public  investors  the  opportunity 
to  evaluate  the  information  in  making 
investment  decisions.  The  NASD 
explains  that  it  is  seeking  trading  halt 
authority  because  its  quote  halt 
procedures  have  become  increasingly 
ineffective  in  halting  trading  and  thus 
ineffective  in  promoting  the  investor 
protection  objectives  of  those 
pnxxdures.* 

IV.  f-**—*—*— «*» 

The  NASD  received  18  comments  in 
response  to  its  solicitation  of  its 
members  and  the  Commission  received 
one  comment  in  response  to  its  notice  of 
the  proposed  rule  change.  With  three 
exceptions,  the  NASD  commentators 
generally  favored  the  trading  halt 
proposal  Several  of  the  commentators 
stated  that  they  believe  the  proposal 
will  benefit  shareholders  by  ensuring 
equal  access  to  material  information 
and  by  providing  shareholders  the 
opportimity  to  evaluate  it 
appropriately.,'"  One  commentator 
noted  that  investors  may  make  ill- 
considered,  or  at  least  hurried,  decisions 
on  stodLS  whose  issuers  disseminate 
material  information  while  trading  is  not 
halted."  Several  of  the  commentators, 
however,  raised  some  questions  about 
the  implementation  of  the  NASD 
proposal.  The  NASD  subsequenUy 
addressed  those  concerns  in  its  filing 
with  the  Commission.  ^  * 


*  Tha  NASD  also  states  in  its  filing  that  it  believes 
the  proposed  rule  change  is  consistent  with  section 
15A0iM3)  of  the  Act  which  provides  that  s 
registered  sscaritiss  association  may  summarily 
"liinit  or  praUbit  any  person  with  respact  to  access 
to  services  offered  by  the  assodatiao  *  *  *  in  the 
case  of  s  pecson  who  is  not  a  member,  if  tlK 
associatiai)  determines  that  such  person  does  not 
meet  the  qualification  requirements  or  other^ 
prerequisites  for  such  aooess  and  such  person 
cannot  be  pemltted  to  conUnue  to  have  such  access 
with  safety  to  imreetors.  creditors,  members  or  the 
associatian." 

*  One  recent  example  involved  the  stock  of 
Federated  Department  Stores.  During  an 
approximately  one-hour  long  quote  halt  on  February 
29. 1988,  one  third-market  firm  traded  16,000  shares. 
In  another  recent  example,  the  NASO.  reported  that 
on  June  25, 1987, 69J00  shares  of  Canadian  Pacific 
traded  during  a  quote  halt  that  was  under  one  hour 
in  duration. 

>o  See.  e.g..  letter  from  Michael ).  Monahan. 
Director,  Financial  Relations.  Economics 
Laboratory,  Inc  to  James  M.  Cangiana  Secretary. 
NASD,  dated  March  27. 1986. 

' '  See  letter  from  David  A.  Undsey.  Senior  Vice 
President  First  Indians  Savings  Bank,  to  James  M. 
Cangiana  Secretary.  NASO.  dated  March  2a  1986. 

■'  Norwesco.  Inc  questioned  how  the  NASD 
would  define  what  constitutes  "material 
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Merrill  Lynch.  Pierce.  Fenner  &  Smith. 
Inc.  ("Merrill  Lynch"),  which  submitted 
a  comment  generally  supporting  the 
proposal,"  expressed  its  concern  that 
the  proposal  will  not  be  sufficient  to  halt 
all  trading  of  a  listed  security  when  the 
primary  market  for  the  security  calls  a 
regulatory  trading  halt.  Merrill  Lynch 
noted  that  neither  the  existing  exchange 
trading  halt  practices,  nor  the  NASD's 
proposed  trading  halt  authority,  would 
preclude  the  trading  of  listed  securities 
on  a  regional  exchange  during  a  trading 
halt  called  by  the  primary  market. 
Merrill  Lynch  believes  that  this  can  be 
remedied  only  by  a  Commission  rule 
prohibiting  trading  in  a  security  in  all 
markets  during  a  primary  market-called 
trading  halt. 

Three  commentators  opposed  the 
amendments.  One  stated  that  the 
proposed  amendments  would  produce 
"discontinuous  pricing"  of  securities  and 
questioned  the  NASD's  decision  to 
»dopt  trading  halt  procedures  when  the 
1  ew  Yoric  Stock  Exchange  ("NYSE")  is 
considering  shortening  the  length  of 
trading  halts.'*  Another  commentator 


information"  in  deciding  whether  to  halt  trading. 
See  letter  from  David  H.  Baldwin,  President, 
Norwesco,  Inc.  to  )ames  M.  Cangiano,  Secretary. 
NASD,  dated  February  27. 1986.  In  its  filing,  the 
NASD  responded  that  the  current  "material  news" 
guidelines  in  Schedule  0  would  continue  to  apply. 
[See.  supra  note  5).  Abrams  Industries,  Inc. 
questioned  how  an  OTC  trading  halt  could  be 
enforced  and  what  sanctions  the  NASD  could 
impose  for  violations  of  the  prohbitions.  See  letter 
from  13.  Schoenberg.  Vice  President,  Corporate 
Development.  Abrams  Industries,  Inc.  to  James  M. 
Cangiano.  Secretary,  NASD,  dated  March  7. 1866. 
The  NASD  responded  that  members'  compliance 
would  be  determined  through  inspection  of  firm 
books  and  records.  (The  Commisison  also  believes 
that  the  NASD  has  the  authority  to  take  action 
against  a  member  for  books  and  records  violations 
and  for  violations  of  the  trading  halt  provisions.) 
Mayer  k  Schweitzer,  Inc..  an  OTC  market-maker  in 
approximately  2,500  securities,  cautioned  against 
extending  the  NASDs  trading  halt  authority  on 
listed  securities  to  situations  in  which  the  primary 
market  for  the  security  calls  a  trading  halt  for  non- 
regulatory  reasons.  See  letter  fitim  Leonard  Mayer, 
Vice  President.  Mayer  &  Schweitzer,  Inc.  to  James 
M.  Cangiano,  Secretary,  NASD,  dated  March  2a 
1986.  Finally,  First  Tennessee  National  Corporation 
("First  Tennessee")  agreed  with  the  proposal  but 
stressed  the  importance  of  the  NASD  consulting 
with  the  issuer  prior  to  any  action  under  the  trading 
halt  procedures.  First  Tennessee  believes  that 
without  consultation,  the  NASD  cannot  effectively 
evaluate  material  information.  See  letter  from  Sarah 
U  Meyerrose.  Vice  President  and  Treasurer.  First 
Tennessee  Coiporation.  to  James  M.  Cangiana 
Secretary.  NASD,  dated  March  24, 1986. 

'»  See  letter  from  John  B.  Manning.  Vice 
President  Equity  Trading  Division  Counsel.  Merrill 
Lynch.  Pierce.  Fenner »  Smith.  Inc.  to  James  M. 
Cangiano,  Secretary.  NASD,  dated  April  a  1986 
("Merrill  Lynch  letter").  j 

•*  See  letter  from  Charles  Berk  to  James  M.  I 
Cangiano,  Secretary.  NASD,  dated  March  4, 1988. 
The  NYSE's  (lolicy  is  normally  to  reopen  trading 
within  30  minutes  after  the  halt  was  implemented  if 
the  news  announcement  has  not  been  made. 
Recommencement  of  trading  under  these 
circumstances  is  preceded  by  an  announcement  that 


opposing  the  proposal  stated  that  he 
strongly  believes  that  imless  trading  in 
all  markets  is  halted  simultaneously, 
neither  trading  on  the  exchanges  nor  in 
the  OTC  market  should  be  halted.** 
Finally,  Jefferies  submitted  comment 
letters  in  opposition  to  the  NASD's 
proposal  to  the  NASD  and  to  the 
Commission.**  Jefferies  opposes  the 
proposal,  claiming  that:  (1)  The  NASD 
lacks  the  statutory  authority  to  impose 
trading  halts  on  its  members:  and  (2) 
trading  halts  deprive  investors  of  a 
liquid  market  and  drive  tra^ng  to 
markets  beyond  the  scrutiny  of 
regidatory  authorities. 

First,  Jefferies  argues  that  section 
15A(b)(6)  of  the  Act  does  not  provide 
the  NASD  with  adequate  authority  to 
impose  trading  halts  on  its  members 
because  the  authority  conferred  on  the 
NASD  under  section  15A(b)(6)  is 
circumscribed  by  section  12(k)  of  the 
Act  and  the  Supreme  Court's  decision  in 
SEC  V.  Sloan,  ("Sloan")."  Section  12(k) 
sets  out  the  Commission's  authority  to 
suspend  trading  summarily  in  any 
security  (except  exempted  securities)  for 
a  period  not  exceeding  ten  days. 
Jefferies  believes  that  the  proposal 
would  extend  to  the  NASD  summary 
suspension  powers  greater  than  those 
granted  the  Commission  without  any 
limitation  on  the  duration  of  the  halts 
and  without  procedural  due  process 
protection.'*  Jefferies  cites  in  support  of 
its  argument  the  Supreme  Court's 
decision  in  Sloan,  which  interpreted  the 
Commission's  authority  imder  section 
12(k)  of  the  Act.  Jefferies  asserts  that  the 
same  due  process  concerns  that 
compelled  the  Court  in  Sloan  to  find  that 
the  Commission  lacked  the  authority 
under  section  12(k]  to  impose 
consecutive  trading  suspensions  based 
on  the  same  set  of  circumstances 
preclude  the  Commission's  approval  of 
the  NASD's  proposed  trading  halt 
procedures.  Jefferies  believes  that 


trading  is  resuming  even  though  the  material  news 
announcement  has  not  been  released.  See  NYSE 
Listed  Company  Manual,  p  202.07. 

■*  See  letter  from  Robert  A.  Podesta  to  James  M. 
Cangiano,  Secretary.  NASD,  dated  February  28. 
1986. 

'•  See  Letter  from  Jerry  M.  Gluck.  Senior  Vice 
President  and  Counsel.  Jefferies.  to  Frank  J.  Wilson, 
Executive  Vice  President  and  General  Counsel. 
NASD,  dated  December  17. 1966  ("Jefferies 
December  letter");  and  letter  from  Jerry  M.  Gluck, 
Senior  vice  Presidentand  General  Counsel, 
Jefferies.  to  Jonathan  G.  Katz.  Secretary,  SEC.  dated 
April  10. 1967  ("Jefferies  April  letter"). 

"  436  U.S.  103  (1978). 

"  Jefferies  maintains  that  because  all  registered 
broker-dealers  are  required  to  be  members  of  the 
NASD,  the  NASD's  trnding  hn|t  proposal  would 
have  the  same  impact  on  NASD  members  as  a 
Section  12(k)  trading  suspension  or  a  section  12(j) 
deregistration.  See  Jefferies  December  letter,  supra 
note  13  at  Z. 


authority  to  impose  a  trading  halt  must 
be  clearly  mandated  by  Congress  and 
that  no  such  clear  mandate  for  the 
NASD  can  be  found  in  the  Act. 

Jefferies-further  argues  that  the 
NASD's  authority  to  impose  trading 
halts  also  cannot  be  found  under  section 
15A(h)  of  the  Act,  which  provides  for 
NASD  summary  denial  of  access  to  its 
services  and  review  of  that  denial  by  the 
NASD,  and  by  the  Commission  on  its 
own  motion  or  upon  petition  by  "any 
person  aggrieved  by  any  such  summary 
action."  »'  Jefferies  argues  "that  section 
15A(h)(3)  has  nothing  to  do  with  trading 
halts  of  the  type  contemplated  by  the 
NASD  rule  and  simply  is  not 
relevant."  *°  Jefferies  believes  it 
unlikely  that  investors  and  members 
unable  to  trade  during  a  halt  are 
included  in  the  class  of  "aggrieved 
persons"  that  may  seek  redress  under 
that  provision. 

Finally,  Jefferies  offers  several  policy 
reasons  for  its  opposition  to  the  NASD's 
trading  halt  proposal.  Jefferies  believes 
that  the  trading  halt  proposal  would, 
when  implemented,  deprive  investors  of 
a  liquid  market  in  which  to  trade  and  is 
an  inappropriate  intrusion  into  the 
legitimate  decision-making  process  of 
investors  who  may  appropriately  decide 
to  trade  on  speculation  or  whatever 
information  is  currently  publicly 
available  on  the  security.  In  addition, 
Jefferies  believes  that  the  NASD's 
proposal  would  encourage  institutional 
customers  to  trade  among  themselves 
and  would  drive  trading  offshore  during 
a  halt,  beyond  the  scrutiny  of  U.S,  self- 
regulatory  organizations  and  regulatory 
agencies, 

V.  Discussion 

Currently,  the  NASD  has  authority 
under  its  rules  only  to  halt  quotations  in 
NASDAQ  and  listed  securities  traded 
OTC  pending  the  dissemination  of 
material  news  by  the  issuer.**  The 
purpose  of  the  NASD's  quotation  halts  is 
to  alert  investors  to  the  imminent 
announcement  of  material  news  and  to 
provide  investors  an  opportunity  to 
digest  that  news  and  factor  it  into 
investment  decisions.**  These  are  the 
same  reasons  that  securities  exchanges 
traditionally  have  halted  trading 
pending  the  dissemination  of  material 
news.  The  NASD  has  determined,    - 
however,  that  because  halts  increasingly 
have  failed  to  stop  trading,  they  no 


'  *  See  Jefferies  April  Letter,  supra  note  13. 

»»  See  id.  p.  2. 

*■  See  Schedule  D.  Notification  to  NASD  of  News 
Releases. 

^See,  e.g..  NASD  Notice  to  Members.  86-83. 
December  1. 1966. 


longer  provide  investors  an  adequate 
opportunity  to  assess  the  import  of  the 
news  disseminated  by  the  issuer.*'  As  a 
result,  the  NASD  is  concerned  that  its 
quotation  halt  mechanism  is  failing  to 
provide  adequate  public  protection.  The 
NASD  is  seeking,  therefore,  the 
authority  to  halt  trading  under  the  same 
circumstances  it  previously  halted 
quotations  to  assure  that  there  will  be  a 
hiatus  in  trading  to  permit  investors  to 
be  alerted  to  and  assess  the  importance 
of  material  news.  In  filing  this  proposal, 
the  NASD  is  requesting  the  same 
authority  that  the  exchanges 
'  traditionally  have  exercised  to  halt 
trading  in  their  markets  pending 
dissemination  of  material  news  by  an 
issuer.**  Thus,  this  proposal  would 
enable  the  NASD  to  provide  the  same 
protections  to  customers  of  its  member 
firms  that  now  are  afforded  to 
customers  of  exchange  member  firms. 

I.  Authority 

The  Commission  believes  that  the 
NASD  has  ample  authority  imder 
section  15A(b}i[6)  of  the  Act  which 
provides  that  the  NASD's  rules  must  be 
designed  "to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade.  •  *  *  and  to  protect  investors  and 
the  public  interest"  to  halt  trading  to 
provide  an  of^KMlunity  for  all  investors 
to  evaluate  the  material  news  in  making 
investment  decisions.  As  several  of  the 
NASD  jcommentators  noted,  the  NASD's 
trading  halts  proposal  would  protect 
investors  by  providing  opfmrtunities  for 
the  adequate  disclosure  of  material 
news  and  by  eliminating  the  potential  of 
public  customers  trading  without 
awarenes84hat  there  is  material  news 
regarding  the  issue  pending.  The 
proposal,  therefore,  should  result  in 
increased  orderliness  and  integrity  for 
the  over-the-coimter  mariiet 

The  Commission  also  believes  the 
proposal  is  consistent  with  the  Act 
because  it  woidd  extend  to  customers  of 
NASD  member  firms  the  same 
protections  offered  to  customers  of 
members  of  exchanges,  which 
traditionally  impose  trading  halts  to 
permit  the  orderly  dissemination  of 
material  news.  Moreover,  the 
Commission  believes  the  exchanges' 
authority  to  initiate  trading  halts  is 
derived  from  statutory  language  in 
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*'  See  supra,  note  & 

"  See  e.g..  NYSE  Listed  Company  Manual,  p 
vasn.  Trading  Halt  Procedures. 


section  6(b)(5)  *<  that  is  identical  to  the 
relevant  portions  erf  section  la/f  (b)(6).*" 
The  Commission  does  not  believe  that 
the  NASD's  authority  to  impose  trading 
halts  under  section  15A(b)(6)  of  the  Act 
is  circumscribed  in  any  way  by  the 
Commission's  summary  suspension 
authority  in  section  12(k)  of  the  Act*  nor 
does  the  Commission  believe  that  the 
Sloan  decision  is  dispositive  of  the 
issues  presented  by  this  proposed  rule 
change.  Section  12(k)  of  the  Act 
authorizes  the  Commission  to  suspend 
trading  summarily  in  any  security 
(except  an  exempted  security)  for  up  to 
10  days  if  required  by  the  public  interest 
or  the  protection  of  investors  and  makes 
it  unlawful  for  any  exchange  member  or 
broker-dealer  to  trade  in  a  security 
subject  to  a  suspension.  Section  12(k) 
does  not  contain  any  limitation 
whatsoever  on  the  ability  of  self- 
regulatory  organizations  to  regulate 
effectively  their  marketplaces.  In  Sloan 
the  Supreme  Court  foimd  that  section 
12(k]  did  not  empower  the  Commission 
to  impose  consecutive  10-day  trading 
suspensions  on  a  security  based  on  the 
same  set  of  circumstances.*'  Contrary 


''  For  example,  in  198S.  the  Commission 
approved  a  New  York  Stock  Exchange  ("NYSE") 
proposed  rule  change  under  section  6(b)|5)  that 
provided  that  the  NYSE  generally  would  re-open 
trading  after  30  minutes  if  oo  news  announcement 
was  forthcoming.  See  Secorities  Exchange  Act 
Release  Na  22697  (December  la  19B5).  34  S£.C. 
Doc.  1222. 

"  The  exchanges  have  exercised  the  authority  to 
hah  trading  in  their  markets  since  before  Congress 
enacted  the  Securities  Exchange  Act  of  1934. 
Further,  the  exchanges  continuously  and  notoriously 
have  exercised  this  authority,  even  during  periods 
that  Congress  substantially  amended  the  Act.  Thus. 
by  not  prohibiting  the  exchanges  from  using  the 
authority  in  Section  0  to  halt  trading.  Congress 
acquiesced  in  the  exchanges'  interpretations  that 
that  Section  provided  an  adequate  source  of 
authority  for  trading  halts.  Sutheriand  Stat.  Const. 
Section  4aae  (4lh  Ed).  See  also  MerriU  Lynch. 
Pierce.  Fenner  k  Smith  v.  Curraa  456  US.  1825. 1839 
(1982). 

It  is  clear  that  Congress'  long-standing  objective 
has  been  to  ensure  that  the  exchanges  and  the 
NASD  have  equivalent  authority  to  regulate  their 
respective  markets.  For  example,  when  Congress 
passed  the  Maloney  Act  and  added  section  ISA  in 
193S.  it  included  a  requirement  that  national 
associations  authorized  under  the  new  Section  have 
rules  designed,  among  other  things,  to  promote  just 
and  equitable  principles  of  trade.  That  same 
standard  applied  to  exchange  rales  under  section  S 
See  S.  Rep  No.  94-75, 94th  Cong.  Ist  Sess.  Z7. 
reprinted  in  1975  U.S  Code  Cong,  and  Ad.  News 
205.  Again,  in  1975  Congress  considered  the 
appropriate  scope  of  self-regulatory  organization 
rules  and  amended  Sections  6  and  15A  to  give 
exchanges  and  national  securities  associations 
greatly  similar  regulatory  mandates.  See  generally 
1975  U.S.  Code  Cong,  and  Ad.  News  205.  206.  Thus. 
the  Commission  believes  that  section  15A(b)(e).  like 
section  e(bK5).  provides  ample  authority  for  the 
NASD's  proposal 

"  436  U.S.  at  103. 


to  Jefferies'  broad  reading  of  the 
decision,  the  Commission  believes  that 
the  Sloan  Court's  holding  is  limited  to 
prohibiting  the  Commission  from 
reading  section  12(k)'s  silence  on 
repeated  summary  suspensions  to 
affimatively  permit  them.**  The 
Commission  also  believes  that  the 
trading  halts  proposed  in  the  NASD's 
filing  are  materially  different  in  purpose 
and  duration  from  summary  suspensions 
imposed  by  the  Commission  pursuant  to 
section  12(k).  While  the  proposed 
trading  halt  authority  is  intended  to 
permit  the  NASD  to  halt  trading  for 
material  news  dissemination  for  a 
relatively  brief  period,  the  Commission 
halts  trading  pursuant  to  its  section 
12(k)  authority  for  up  to  10  days  to  stem 
manipulative  and  fradulent  activity. 
The  Commission  further  disagrees 
with  Jefferies  that  the  NASD's  proposal 
is  fatally  flawed  because  it  lacks  an 
adequate  limitation  on  the  NASD's 
authority.  The  NASD's  proposal 
provides  that  trading  halts  may  be 
imposed  only  under  certain  specific 
circumstances:  specifically,  when  a 
NASDAQ  issuer  has  material  news  to 
disseminate  or  when  the  primary 
exhange  market  for  a  listed  security 
halts  trading  in  a  security  to  allow  for 
news  dissemination.*'  Moreover,  the 
procedures  provide  that,  after  the  NASD 
receives  notification  that  the  issuer  soon 
will  issue  a  material  news  release,  the 
NASD  will  consult  with  the  issuer  on  the 
potential  impact  on  the  mark^  to 
determine  whether  a  trading  halt  is 
appropriate.  Once  the  pending  material 
news  has  been  disseminated,  or  once 
the  primary  market  for  the  security  ends 
its  trading  halt,  the  NASD  also  will  end 
its  halt.'"  This  is  consistent  with  the 


**  Tbe  Commission  disagrees  with  Jefferies  that 
the  decision  requires  explicit  statutory  language  to 
confer  any  summary  suspension  authority.  Jefferies 
points  to  dictum  in  the  opinion  that  "summary 
suspension  is  an  awesome  power  with  a  potentially 
devastating  impact  *  *  *  (and  requires  a|  clear 
mandate  from  Congress  *  *  *  further  to  confer  that 
authority."  438  U.S.  15 112.  The  Cotnnussion  first 
notes  that  this  is  dictum  and  not  controUing  of  the 
issue  here.  Furthermore,  the  Commission  tvelieves 
this  quotation  must  be  read  in^ght  of  the  issue 
before  the  Court:  whether  the  clear  language  of 
12(k)  authorizing  a  single  10-day  summary 
suspension  could  be  interpreted  broadly  to 
authorize  repeated  summary  suspensions,  based  on 
the  same  set  of  circumstances.  The  Court  concluded 
that  the  Commission  could  not  "interpret  away"  a 
clear  limitation  on  its  authority  to  exercise  such  a 
drastic  remedy  as  its  sanunary  suspension 
authority. 

"  As  noted  above,  the  NASD  will  continue  to 
defme  "material  oevrs"  by  the  same  standards  it 
now  uses  to  determine  whether  a  quote  halt  is 
appropriate.  See  supra,  note  5. 

'°  The  NASD  stated  that  trading  halls  in 
NASDAQ  securities  generally  will  be  lifted  after  30 
minutes  even  if  no  news  has  been  disseminated:  the 

Coolinued 
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NASD's  practice  when  it  has  called 
quotation  halts.  Thus,  NASD  trading 
halts  for  both  NASDAQ  and  listed 
securities  likely  will  be  of  short       i 
duration.  | 

Further,  even  though  NASD  trading 
halts  generally  will  be  of  short  duration 
and  imposed  only  after  consultation 
with  the  issuer  or  after  the  primary 
market  has  halted  trading  in  a  similar 
manner,  NASD  rules  provide  for  review 
procedures  for  any  person  aggrieved  by 
"the  operations  of  the  NASDAQ 
System."  Thus,  someone  aggrieved  by 
an  NASO-called  trading  halt  should  be 
able  to  seek  review  of  an  NASD  trading 
halt  under  the  NASD's  Code  of 
Procedure.** 


2.  Effect  on  Trading 

The  Commission  recognizes  that  the 
NASD's  proposal  raises  the  concern  of 
increased  trading,  particularly  in  listed 
securities,  during  NASD  trading  h^^lts  in 
markets  that  may  be  beyond  the 
scrutiny  of  U.S.  regulatory  agencies  and 
self-regulatory  organizations;  for 
example,  foreign  markets.  The 
Commission  believes,  nonetheless,  that, 
if  any  off-shore  trading  were  to  occur,  it 
will  be  primarily  that  of  sophisticated 
institutional  investors  that  have  made 
the  determination  to  trade  on  all 
available  information  and  without  the 
protections  afforded  by  the  U.S. 
regulatory  system.  Further,  in  light  of  the 
benefits  NASD  trading  halts  may 
provide  less  sophisticated  investors,  the 
Commission  does  not  believe  that  the 
risk  that  some  sophisticated  investors 
may  opt  to  trade  in  foreign  markets 
compels  the  conclusion  that  the  NASD 
proposal  is  inconsistent  with  the  Act 

VL  Conclusion  | 

The  Commission  believes  the  NASD's 
proposed  rule  change  is  consistent  with 


same  policy  currently  applies  to  NASD  quotation 
halts.  As  noted  al>ove.  the  NASD  will,  as  a  general 
rule.  reinsUtute  trading  in  exchange-listed  sectiritiet 
no  later  than  simultaneously  with  the  primary 
exchange  market  for  the  securities.  Because  of  stiff 
competition  for  order  flow,  the  tendency  recently 
among  the  exchanges  has  been  to  halt  trading  in 
listed  securities  for  shorter  and  shorter  periods.  See. 
e.g..  NYSE  Listed  Company  Manual  p.  202.07,  which 
sets  out  the  NYSE's  policy  to  reopen  trading  if  no 
news  has  been  disseminated  within  30  minutes.  The 
Commission  notes  thai  it  has  announced  its 
willingness  to  grant  unlisted  trading  privileges  on 
NASDAQ/NMS  securities,  subject  to  certain 
conditions.  See  Securities  Exchange  Act  Release 
No.  22412  (September  IB,  19B5),  50  FR  36640. 
Accordingly,  market  compeKtion  should  have  the 
same  discipHning  effect  on  the  NASD  in  its  exercise 
of  its  trading  halt  authority  and  should  serve  to 
compel  the  NASD  to  call  trading  halts  judiciously 
and  to  end  halts  as  quickly  as  possible. 

"  Those  procedures  specify  that  review  may  be 
had  before  a  hearing  panel  designated  by  the  NASD 
Board  of  Governors,  with  a  right  of  appeal  to  the 
NASD  Board  of  Governors.  See  NASD  Code  of 
Procedure.  Article  IX.  Section  1. 


the  Ac^  particularly  section  15A(b](6). 
The  proposal  provides  the  NASD  with 
the  authority  to  provide  an  effective 
hiatus  in  trading  to  permit  investors  to 
evaluate  material  news  and  make  an 
informed  trading  decision.  The  proposal 
further  would  extend  to  the  NASD  the 
same  power  the  exchanges  traditionally 
have  exercised  to  ensure  fair  and 
orderly  markets  and  would  extend  to 
public  customers  of  NASD  member 
firms  the  same  protections  that  are 
available  to  exchange  member  firm 
customers. 

// 18  therefore  ordered,  pivsuant  to 
section  19(b)(2)  of  the  Act.  that  File  No. 
SR-NASD-«7-13  be.  and  hereby  is, 
approved. 

By  the  Cotnmiasion. 
Jonathan  G.  Katz. 
Secretary. 

Dated:  May  5, 1988. 

[FR  Doc.  88-10454  Filed  5-10-68:  8:45  am] 
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[ReleaM  Na  34-25667;  FNe  No.  SR-NYSE- 
86-11] 

Self-R«gulatory  Organizations;  Notice 
of  HIIng  and  Order  Granting  Partial 
Accelerated  Approval  to  Proposed 
Rule  Change  by  New  York  Stock 
Exchange,  Inc. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,  ("Act") 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  April  19. 1988,  the  New 
York  Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and  QI 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  OrganizatioD's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
amendments  to  Exchange  Rule  460.20  to 
make  permanent  the  deletion  of 
restrictions  that  had  prohibited  an 
approved  person  of  a  specialist  member 
organization  that,  is  entitled  to  the 
exemptions  from  Rule  460(a)  and  Rule 
460.10  provided  by  Rule  98  from  acting 
as  a  managing  underwriter  for  a 
distribution  of  (i)  any  security  in  which 
an  associated  specialist  is  registered;  (ii) 
any  security  which  is  immediately 
exchangeable  for  or  convertible  into  a 
security  in  which  an  associated 
specialist  is  registered;  and  (iii)  any 


security  which  entitles  the  holder 
thereof  immediately  to  acquire  a 
security  in  which  an  associated 
specialist  is  registered. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conmiission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose.  The  purpose  of  the 
proposed  rule  change  is  to  make 
permanent  the  deletion  of  restrictions  in 
Exchange  Rule  460.20  which  had 
prohibited  an  approved  person  of  a 
specialist  member  organization  entitled 
to  the  exemptions  from  Rule  460(a)  and 
Rule  460.10  provided  by  Rule  98  from    ■ 
acting  as  a  managing  underwriter  for  a 
distribution  of  (i)  any  seciuity  in  which 
an  associated  specialist  is  registered;  (ii) 
any  security  which  is  immediately 
exchangeable  for  or  convertible  into  a 
security  in  which  an  associated 
specialist  is  registered;  and  (iii)  any 
security  which  entities  the  holder 
thereof  immediately  to  acquire  a 
security  in  which  an  associated 
specialist  is  registered. 

In  SR-NYSB-65-2S,  tiie  Exchange 
submitted  for  Commission  approval  new 
Rule  98  and  implementing  Guidelines 
which  provided,  essentially,  that  an 
approved  person  of  a  specialist  member 
organization  which  established  a  formal 
organizational  separation  between  itself 
and  the  associated  specialist  member 
organization,  adopted  internal  controls, 
and  otherwise  conducted  its  operations 
in  conformity  with  the  Guidelines  would 
be  entitled  to  an  exemption  from  the 
restrictions  in  Rules  104, 104.13,  and  105, 
and  would  be  entitied  to  an  exemption 
from  Rules  113.20  and  460  to  the  extent 
indicated  in  those  Rules. 

As  submitted  by  the  Exchange,  and  as 
approved  by  the  Commission,  Rule 
460.20  permits  an  approved  person,  who 
is  entitled  to  the  exemptions  provided 
by  Rule  98.  to  act  as  a  member  of  an 
underwriting  syndicate  or  selling  group, 
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but  iiot  as  a  managing  tmderwriter,  for  a 
distribution  of  equity  or  convertible 
securities  of  an  issuer  in  whose 
sectirities  an  associated  specialist  is 
registered.  (This  restriction  is 
kereinafter  referred  to  as  the  "managing 
underwriter  restriction".)  When  the 
approved  person  is  acting  as  a  syndicate 
or  selling  group  member  as  permitted, 
the  associated  specialist  member 
organization  must  "give  up  Oie  book"  to 
another  specialist  member  organization, 
which  is  to  act  as  a  full-time  relief 
specialist  for  the  period  during  which 
SEC  Rule  lOb-6  of  the  Act  is  applicable 
to  the  regular  specialist  member 
organization.  The  full-time  relief 
specialist  member  organization  trades 
for  its  own  accoimt,  not  for  the  account 
of  the  regular  specialist  member 
organization,  in  meeting  marketmaking 
responsibilities  under  Exchange  rules 
during  the  applicable  Rule  lOb-6  period. 
The  approved  person  may  act  as  an 
underwriter,  in  any  capacity,  for  a 
distribution  of  nonconvertible  debt 
securities  of  an  issuer  in  whose 
securities  an  associated  specialist  is 
registered,  and  the  specialist  member 
organization  is  not  required  to  "give  up 
the  book"  in  such  instances.  In  SR- 
NYSE-85-25  (at  page  11).  Uie  Exchange 
expressed  its  view  at  that  time  that  any 
possible  public  perception  of  a  potential 
conflict  of  interest  between  an  approved 
person,  acting  as  underwriter,  and  its 
associated  specialist  member 
organization,  acting  as  marketmaker, 
was  likely  to  focus  most  particularly  on 
instances  where  the  approved  person 
Was  acting  as  a  managing  underwriter, 
and  thus  has  a  greater  financial  stake  in 
the  successful  outcome  of  the 
distribution  than  other  syndicate  or 
selling  group  members.  Thus,  to 
minimize  any  possible  concerns  that 
might  arise  in  this  area,  the  Exchange 
{N-oposed  at  that  time  the  managing 
imderurriter  restriction. 

In  Securities  Exchange  Act  Release 
No.  23768  (November  3, 1986)  approving 
the  Exchange's  Rule  98  exemptive 
program,  the  Commission  noted  that  it 
was  required  "to  balance  the  potential 
reduced  risks  of  abuse  resulting  from  the 
managing  underwriter  prohibition 
against  the  argument  by  integrated 
broker-dealers  that  the  prohibition 
imposes  an  uimecessary  competitive 
buiden  on  their  ability  to  enter  the 
specialist  business."  The  Commission 
concluded  that  the  managing 
underwriter  restriction  was  not  "strictly 
necessary"  imder  the  Secimties 
Exchange  Act,  but  stated  tiiat  "(T]he  Act 
allows  an  SRC  sufficient  flexibility  to 
proceed  cautiously  in  implementing 
potentially  significant  structural  changes 


in  the  marketplace."  In  the  same 
Release,  the  Commission  approved  a 
proposal  by  the  American  Stock 
Exchange  to  provide  exemptive  relief 
comparable  to  the  NYSE's  Rule  98 
proposal,  but  which  did  not  contain  any 
managing  imderwriter  restriction. 

In  light  of  the  highly  volatile  nature  of 
the  maricets  in  October  1987,  the 
Exchange  questioned  at  that  time 
whether  it  was  appropriate  to  maintain 
the  managing  underwriter  restriction. 
For  the  date  of  the  Commission's 
approval  of  Rule  98  in  November  1986 
until  October  1987.  littie  interest  has 
been  shown  in  the  rule  as  it  was 
originally  written. 

It  appeared  that  the  managing 
underwriter  restriction  may  have  acted 
as  a  significant  barrier  to  the  entry  of 
diversified  broker-dealers  to  the 
specialist  business  on  this  Exchange, 
with  the  result  that  the  Exchange  market 
may  have  been  denied  the  benefits 
which  the  Exchange  sought  to  achieve 
by  virtue  of  die  Rule  98  proposal.  In  SR- 
NYSE-85-25.  the  Exchange  noted  that 
the  Rule  98  proposal  was  intended  to 
help  strengthen  the  capital  base  of  the 
auction  market  system.  The  Exchange 
pointed  out  that  large  diversified 
organizations  have  die  capital  to  expand 
their  business,  and  that  if  such 
organizations  were  to  enter  the 
speciaUst  business,  they  could 
reasonably  be  expected  to  provide 
additional  capital  for  marketmaking  on 
the  Exchange. 

The  Exchange  also  noted  in  SR- 
NYSE-85-25  (from  die  perspective  of  the 
marketplace  of  1985).  that  the  increasing 
"institutionalization"  of  the  market  and 
the  increasing  volatility  of  trading, 
would  require  specialists  to  commit 
greater  capital,  and  be  willing  to  assume 
some  additional  market  risk  in 
accommodating  large-size  orders  and 
minimizing  short-term  price  fluctuations, 
in  the  future.  The  Exchange  observed  in 
that  filing  that  the  speciahst  system 
would  benefit  significantly  from  the     - 
additional  capital  contributions  of  large 
diversified  organizations  which  have  the 
financial  resources  to  devote  to 
specializing  and,  because  of  their 
diversified  nature,  may  have  a  greater 
ability  to  assiune  risk  than  an 
organization  whose  business  consists 
exclusively  of  specializing. 

On  October  22, 1987,  the  Exchange's 
Board  of  Directors  approved  an 
amendment  to  Rule  460.20  to  delete  tiie 
managing  underwriter  restriction 
temporarily  for  a  six-month  period 
ending  May  1, 1988.  The  Commission 


approved  this  rule  change  on  an 
accelerated  basis. ' 

Following  this  action  by  the 
Exchange's  Board  of  Directors  and  the 
Commission,  two  major  diversified 
firms.  Merrill  Ljmch,  Pierce,  Fenner  & 
Smith  and  Drexel  Bumham  Lambert 
sought  and  obtained  Rule  98  exemptive 
relief  and  are  now  associated  with 
specialist  member  organizations.  In 
addition,  two  diversified  firms  that  had 
already  been  in  the  specialist  business 
on  the  Exchange  (and  were  subject  to 
speciahst  regulations  in  their  other 
business  lines).  Bear,  Steame  &  Co.  and 
Smith  New  Court,  restructured  their 
operations  and  sought  and  obtained 
exemptive  relief  under  Rule  98. 

It  thus  appears  appropriate  to  the 
Exchange  at  this  time  to  make 
permanent  the  elimination  of  the 
managing  tmderwriter  restriction.  In 
addition,  the  Exchange  requests  that  the 
Commission  extend,  on  an  accelerated 
basis,  the  temporary  deletion  of  the 
managing  underwriter  r^triction  until 
such  time  as  the  Commission  makes  a 
decision  regarding  approval  of  this 
proposal  on  a  permanent  basis. 

(2)  Basis  Under  the  Act  for  Proposed 
Rule  Change.  Since,  as  noted  above,  the 
entry  into  the  specialist  business  of 
diversified  organizations  is  expected  to 
have  beneficial  effects  on  the  overall 
Exchange  market,  the  proposed  rule 
change  can  be  said  to  promote  the 
purposes  of  section  6(b)(5)  of  the  Act  in 
that  it  "remove[8]  impediments  to  and 
perfect[8]  the  mechanism  of  a  free  and 
open  market  *  *  *  and.  in  general. 
protect[s]  investors  and  the  public 
interest." 

By  permitting  diversified  member 
organizations  to  enter  a  business  as  to 
which  they  may  currently  be  effectively 
excluded  by  regulation,  the  proposed 
rule  change  promotes  the  purposes  of 
section  6(b)(5)  in  that  it  is  "not 
designated  to  permit  imfair 
discrimination  between  *  *  *  brokers 
or  dealers  *  *  *  "  In  this  regard  as 
well,  the  proposed  rule  change  promotes 
the  purposes  of  section  6(b)(8)  in  that  it 
removes  a  "burden  on  competition"  as 
to  specializing  on  the  Exchange  not 
necessary  to  further  the  purposes  of  the 
Act  ' 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 


'  SR-NYSE-87-37.  Release  No.  25055,  52  FR  41520 
(October  28, 1987).  No  comments  were  received  by 
the  Commission  regarding  this  accelerated 
approval. 
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furtherance  of  the  purposes  of  the  Act. 
In  fact,  as  discussed  above,  by 
facilitating  the  entry  into  the  specialist 
business  of  diversified  organizations, 
the  proposed  rule  change  can  be  said  to 
enhance  competition  in  marketmaking 
on  the  Exchange. 

C.  Self-Regulatory  Organziation'ai 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Prom 
Members,  Participants  or  Others  | 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Commission  has  determined  that 
it  is  appropriate  to  grant  accelerated 
approval  to  the  Exchange's  request  that 
the  Conunission  extend  the 
effectiveness  of  the  deletion  of  the 
managing  underwriter  restriction 
temporarily.  As  noted  above,  the 
Comission  previously  had  approved,  for 
a  six-month  period  ending  May  1, 1988, 
the  deletion  from  Rule  460.20  of  the 
managing  underwriter  restriction.  Since 
that  time  the  Comission  has  not  received 
any  negative  comments  on  the  proposal, 
and  the  removal  of  the  restriction  has 
facilitated  the  affiliation  of  specialist 
units  with  integrated  firms.  The     , 
Commission  finds  good  cause  for  ' 
approving  this  portion  of  the  proposed 
rile  change  prior  to  the  thirtieth  day 
after  date  of  pubUcation  of  notice  of 
filing  thereof  in  that  this  will  extend  the 
temporary  deletion  of  the  managing 
underwriter  restrication  until  such  time 
as  the  Commission  makes  a  decision 
regarding  permanent  approval  of  this 
proposal. 

The  date  of  effectiveness  and  timing 
of  Commission  action,  with  respect  to 
permanent  delection  of  the  managing 
underwriter  restriction  shall  be  within 
35  days  of  the  date  of  publication  of  this 
notice  in  the  Federal  Register  or  within 
such  longer  period  (i)  as  the  Conunission 
may  designate  up  to  90  days  of  such 
date  if  it  finds  such  longer  period  to  be 
appropriate  and  publishes  its  reasons 
for  so  finding  or  (ii)  as  to  which  the  self- 
regulatory  organization  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 


(B)  Institute  proceedings  to  determine 
whether  the  proposed  rul§  change 
should  be  disapproved. 

IV.  Solidation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  June  1, 1988. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  be,  and  hereby  is, 
partially  approved,  nunc  pro  tunc  as  of 
May  1, 198& 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
(onatban  G.  Katz. 
Secretary. 

Dated:  May  5. 108a 
[FR  Doa  88-10558;  Filed  5-10-68;  8:45  am] 
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[Release  No.  34-25666;  FHe  Na  SR-fSE- 
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Self-Regutatory  Organizations; 
Proposed  Rule  Change  by  the  PacHIc 
Stock  Exctiangs,  Inc.;  Increased 
Margin  Requirements  for  Equity  and 
Index  Options 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l)  ("Act").  noUce  is  hereby 


given  that  on  May  2, 1988,  the  Pacific 
Stock  Exchange.  Inc.  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  L II,  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organizatirai.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  proposes  to  amend  Rule  XI. 
sections  2(d)(2)(D)(i)  and  2(d)(2](F)(l), 
and  Rule  XXI.  sections  16(b)  (i)  and  (ii) 
and  16(cK2).  to  raise  the  initial  and 
maintenance  margin  requirements 
applicable  to  eqidty  and  index  option 
contracts,  and  to  increase  the  minimum 
margin  for  a  straddle/combination 
position. 

(Brackets  indicate  language  to  be 
deleted,  italics  indicate  new  language.) 

Rule  XI 

Margins 

Other  Provisions 

Sec.  2(d). 

(1)  No  change. 

(2)  (A)  (B)  (q  No  change. 

(D)  The  margin  on  any  put  or  call 
issued,  guaranteed  or  carried  "short"  In 
a  customer's  account  shall  be: 

(i)  In  the  case  of  puts  and  calls  listed 
or  traded  on  a  registered  national 
securities  exchange  or  a  registered 
securities  association  and  issued  by  a 
registered  clearing  corporation.  100%  of 
the  current  market  value  of  the 
underlying  security  or  index  specified  in 
colimm  n  of  this  subsection  (D)(i)  below. 

Notwithstanding  the  margin  required 
below,  the  minimum  margin  on  any  put 
or  call  issued,  guaranteed  or  carried 
"short"  in  a  customer's  account  may  be 
reduced  by  any  "out-of-the-money 
amount"  (as  defined  in  this 
subparagraph  (D)(i)  below),  but  shall  not 
be  less  than  100%  of  the  current  mari(et 
value  of  the  option  plus  the  percentage 
of  the  current  market  value  of  the 
underlying  seciuity  or  index  specified  in 
column  III  of  this  subsection  D(i)  below. 


Security  or  index 


(1)  Stock _... 

(2)  Industry  index  stock  group.. 


(3)  Broad  index  slock  groups 

(4)  U.S.  Treasury  bils— 95  days  or  less  to  maturity . 

(5)  U.S.  Treasury  notes. 

(6)  U.S.  Treasury  bonds. 

(7)  Foreign  curranciee «. 


Initial  and/ 
or 


For  the  purposes  of  this  subsection 
(DMi),  "out-of-the-money  amounts"  are 
determined  as  follows: 

No  change. 

(ii)  through  Section  (E).  No  change. 

(F)(1)  If  both  a  put  and  call  specifying 
the  same  number  of  shares  of  the  same 
underlying  security,  the  same  principal 
amount  of  the  same  United  States 
Government  obligation  or  the  same 
index  multiplier  for  the  same  index 
stock  group  are  issued,  gruaranteed  or 
carried  "short"  for  a  customer,  the 
amount  of  margin  required  shall  be  the 
margin  on  the  put  or  call  whichever  is 
greater,  as  required  pursuant  to  (D)(i) 
above,  [plus  any  unrealized  loss  on]  plus 
100%  of  the  current  market  value  of^e 
other  option.  The  minimiun  margin 
requirement,  however,  shall  not  apply  to 
the  other  option. 

(F)(2)  through  Section  3.  No  change. 

Rule  XXI 

lodex  Options 
Margins 

-  Sec.  16(a)  No  change. 

(b)  The  margin  requirements  shall  be 
as  follows: 

(i)  For  option  contracts  on  a  broad 
based  index:  For  each  put  or  call  option 
contract  on  a  broad  based  index  carried 
in  a  short  position  in  the  account, 
margin  must  be  deposited  and 
maintained  equal  to  at  least  100%  of  the 
cvurent  market  value  of  the  contract  plus 
[10]25%  of  the  index  value  times  the 
index  multiplier.  In  each  case,  the 
amoimt  shall  be  decreased  by  any 
excess  of  the  aggregate  exercise  price  of 
the  option  over  die  index  value  as 
tnultiplied  by  the  index  multiplier  in  the 
case  of  a  call,  or  any  excess  of  the  index 
value  as  multiplied  by  the  index 
multiplier  over  the  aggregate  exercise 
price  of  the  option  in  the  case  of  a  put; 
provided,  however,  that  the  minimimi 
margin  required  on  each  such  option 
contract  shall  not  be  less  than  the  option 
market  value  plus  [5];^7%  of  the  index 
value  times  the  index  multiplier. 
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The  product  o<  the  current  Irxlex  group  value  and  the  appltcabte  index  multiplier 

Oo. 
The  underlying  prirtcipal  amourtt. 
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Oa 
The  product  o(  units  per  foreign  currency  contract  and  the  cfosing  spot  price. 


(ii)  For  all  other  index  option 
contracts:  For  each  put  or  call  index 
option  contract  carried  in  a  short 
position  in  the  accoimt,  margin  must  be 
deposited  and  maintained  equal  to  at 
least  100%  of  the  current  market  value  of 
the  contract  plus  [15]  20%  of  the  product 
of  the  current  index  value  times  the 
index  multiplier.  In  each  case,  the 
amoimt  shall  be  decreased  by  any 
excess  of  the  aggregate  exercise  price  of 
the  option  over  the  current  index  value 
^8  multiplied  by  the  index  multipher  in 
the  case  of  a  call,  or  any  excess  of  the 
current  index  value  as  multiplied  by  the 
index  multiplier  over  the  aggregate 
exercise  price  of  the  option  in  ttie  case 
of  a  put;  provided,  however,  that  the 
minimimi  margin  required  on  each  such 
option  contract  shall  not  be  less  than  the 
option  mai^cet  value  plus  [5]  10%  of  the 
current  index  value  times  the  index 
multiplier. 

(c)  through  (c)(1)(B).  No  change. 
(c)(2)  Short  put  and  short  call.  The 

subparagraph  (c)(2)  applies  to  accounts 
carrying  positions  in  short  put  index 
options  which  are  offset  by  positions  in 
short  call  index  options  for  the  same 
imderlying  index  with  the  same  index 
multiplier.  The  margin  reqtiired  for  such 
a  position  shall  be  the  margin  required 
for  the  short  put  option  contract  or  the 
margin  required  for  the  short  call  option 
contract  (pursuant  to  paragraph  (b)  of 
this  Ride),  whichever  is  greater,  as 
determined  by  (b)  above,  [increased  by 
the  amount  of  any  unrealized  loss  on] 
plus  100%  of  the  current  market  value  of 
the  other  option  contract. 

(d)  through  Sec.  17.  No  change. 
II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
rv  below.  The  self-regulatory 


organization  has  prepared  summaries, 
set  forth  in  sections  (A),  (B)  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  purpose  of  the  purposed  rule 
change  is  to  increase  the  initial  and 
maintenance  margin  requirements 
applicable  to  index  and  equity  options, 
as  well  as  increase  the  minimum  margin 
for  the  straddle/combination  position. 
The  increased  margin  requirements 
cover  95%  of  all  historical  seven 
business  day  percentage  price  moves 
during  a  six  month  review  period. 
Previously,  a  twelve-month  review 
period  was  used;  however,  the  shorter 
review  period  reflects  the  substantial 
rise  in  market  volatility  stemming  fitim 
the  October  1987  market  break.  As  a 
result  of  this  six  month  review,  the  new 
initial  and  maintenance  margin 
requirements  are  to  be  raised  to  20%  for 
equity  and  narrow  based  stock  indexes 
and  15%  for  broad  based  stock  indexes. 
The  minimum  maigin  requirement  for  all 
three  will  be  10%.  Maigin  calculations 
will  continue  to  utilize  the  premium  plus 
methodology,  as  will  the  straddle/ 
combination  position  margin 
calculations. 

The  increased  margin  requirements 
would  be  in  effect  for  a  period  not  to 
exceed  six  months  commencing  on  the 
date  maigin  increases  become  effective 
for  positions  established  on  or  after  that 
date.  The  PSE  in  conjunction  with  the 
other  SROs  will  coondinate  the 
commencement  of  the  six  month  period 
as  well  as  formal  review  of  margin 
adequacy.  Upon  the  completion  of  the 
six  month  period,  the  new  margin 
requirements  would  revert  to  their 
previous  levels  unless  other  percentages 
would  more  accurately  address  the 
market  volatility. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
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section  6(b)(5]  of  the  Securities 
Exchange  Act  of  1934,  in  that  the     I 
j)roposed  rule  change  is  intended  to 
Increase  initial  and  maintenance  index 
and  equity  option  margins  to  a  level 
where  both  firms  and  investors  are 
assured  of  reasonable  financial 
protection  from  uncharted  levels  of 
volatility. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  imfmses  a 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  EHectiveness  of  the        ' 
Proposed  Rule  Change  and  Tlmiiig  for 
Commiasion  Action 


Within  35  days  of  the  date  of  the 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding:  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SolidtatioD  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange  j 
Commission.  450  Fifth  Sti-eet,  NW..  ' 
Washingtoa  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in< 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for        I 
inspection  and  copying  in  the  ' 

Commission's  Public  Reference  Section. 
450  Fifth  Sti-eet,  NW..  Washington,  DC 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 


the  principal  office  of  the  above- 
mentioned,  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  June  1. 1988. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonalhan  G.  Katz, 

Secretary. 

[FR  Doc.  88-10455  Filed  5-10-48;  8:45  am] 

BtUINQCODE  WtO-Ot-H 

(Retease  Na  34-25865;  FNe  No.  Plita-M-8] 

Self-ftogulatory  Organizations;  Ordar 
Approving  Propoaad  Rula  Chang*  by 
tiM  PiiHicMptiia  Stocic  ExdMngOi  Inc. 
Relating  to  tlw  EHmination  of  Odd  lot 
Differantials 

The  Philadelphia  Stock  Exchange.  Inc. 
("Wibc")  submitted,  on  March  7. 1988. 
copies  of  a  proposed  rule  change 
pursuant  to  Section  19(b]  of  the 
Securities  Exchange  Act  of  1934  ("Acf)» 
and  Rule  19b-4  thereunder,*  to  eliminate 
the  differential  charged  on  the  execution 
of  odd-lot  and  partial  roimd  lot  *  market 
and  limit  orders.  The  proposal  also 
details  the  pricing  procedure  for  the 
odd-lot  portion  of  partial  round  lot 
orders  and  clarifies  how  odd-lot  orders 
are  executed  through  the  Phlx 
Automated  Communication  and 
Execution  ("PACE")  System. 

Notice  of  the  proposed  rule  change, 
together  with  its  terms  of  substance, 
was  given  by  the  issuance  of  a 
Commission  release  (Securities 
Exchange  Act  Release  No.  25473,  March 
16, 1988)  and  by  publication  in  the 
Federal  Register  (53  FR  9397),  March  22. 
1988).  No  comments  were  received 
regarding  the  proposal. 

The  proposal  explains  the  pricing  of  a 
variety  of  odd-lot  orders,  which,  in  most 
cases,  includes  the  elimination  of  the 
odd-lot  differential.*  Proposed  Rule 
227(a)(i)  provides  that  pre-opening  odd- 
lot  and  PRL  market  orders  will  receive 
an  execution  at  the  opening  price  on  the 
primary  market,  without  a  differential, 
and  pre-opening  limit  orders  will  receive 
an  execution  at  the  limit  price  following 
a  sale  on  the  primary  market  through  the 
limit  price,  also  without  a  differential. 


'  15  U.&C  7a«(b). 

*  17  CFR  24ai9b-4  (isee). 

*  A  partial  round  lot  CPRL")  ia  an  order  in  axcMS 
of  a  (ingle  round  lot  unit  (uu^  100  ihares]  that  is 
not  an  even  round  lot 

*  The  differential  ia  the  chaige,  ueually  W  of  a 
point,  imposed  on  a  custoser  odd-lot  order.  If,  fw 
example,  a  customer  placed  an  odd-lot  market  order 
to  buy  a  stock  quoted  at  20  by  20Vt,  the  execution 
would  occur  at  20%  (the  nVt  sell  quote  plus  the  H 
differential)  if  the  market  traditionally  charged  a 
differential  on  such  orders. 


The  pricing  of  post-opening  market  and 
limit  orders  is  substantially  similar  to 
the  pre-opening  pricing  structure.  Odd- 
lot  market  orders  and  PRL  matket  orders 
of  fewer  than  600  shares  will  receive  an 
execution  at  the  PACE  quote  *  and  limit 
orders  of  fewer  than  600  shares  will 
receive  an  execution  at  the  limit  price 
following  a  trade  through  the  limit  price 
on  the  primary  market.  Again,  neither  of 
these  orders  will  be  charged  a 
differential.  The  odd-lot  portions  of  PRL 
market  and  limit  orders  in  excess  of  600 
shares,  whether  or  not  they  are  routed 
through  PACE,  will  receive  the  same 
execution  price  as  the  round  lot.  with 
the  round  lot  price  determined  by  the 
regular  auction  market  process.  Further, 
if  the  roimd  lot  portion  of  the  ¥RL 
receives  an  execution  at  more  than  one 
price,  the  odd-lot  portion  will  receive  the 
same  price  as  the  last  portion  of  the 
round  lot  Finally,  odd-lot  stop  orders 
will  get  an  execution  at  the  PACE  quote; 
however,  odd-lot  stop  limit  orders  will 
continue  to  be  executed  with  a 
differential.* 

The  Commission  believes  that  the 
proposal  is  consistent  with  the  Act  and 
the  rules  and  regidations  thereunder 
applicable  to  a  national  securities 
exchange,  and  specifically  sections 
6(b)(5)  and  llA(a}(l)(q(i)  of  the  Act  in 
that  the  amendments  will  add  to  the 
maintenance  of  a  fiee  and  open  market 
and  will  provide  for  more  economically 
efficient  executions  of  securities 
transactions.  Specifically,  the 
Commission  finds  that  the  proposed 
amendments  to  Phlx  Rules  227  and  229 
will  simplify  the  pricing  and  execution 
of  odd-lot  orders,  and  that  the 
elimination  of  the  differential  on  most 
transactions  will  result  in  the  execution 
of  customer  orders  at  prices  more 
representative  of  market  interests,  and 
with  lower  transaction  costs. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2]  of  the  Act.  that  tiie 
above-mentioned  rule  change  be,  and 
hereby  is.  approved. 

*  See  Phlx  Rule  229.  The  PACE  quote  is  defined  ma 
"Ihe  beat  bid/ask  quote  among  the  American, 
Boston.  Cincinnati.  Midwest  New  York.  Pacific  or 
Philadelphia  Stock  Exchanges.,  or  the  Intermarket 
Trading  System/Computer  Assisted  Execution 
System  (  TrS/CAES")  quote,  as  appropriate."  Under 
the  PACE  Rules,  market  orders  up  to  SSS  skarea  are 
guaranteed  an  execution  at  the  PACE  quote.  Orders 
from  aoo  shares  to  1X190  shares  auy  be  routed  to  the 
appropriate  specialist  through  PACE,  but  do  not 
receive  the  execution  guarantee. 

*  According  to  the  Phlx.  the  differential  was 
retained  for  this  one  type  of  transaction  because  of 
the  extra  handling  and  increased  risk  to  the 
specialist  involved  in  processing  stop  limit  orders. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz,    - 

Secretary. 

'  Dated:  May  5, 1988. 
[FR  Doc.  88-10559  Filed  5-10-88;  8:45  am] 

BILUNO  CODE  SOIO-OI-M 


[FMWM*  Na  34-25644;  File  Na  SIM>HLX- 
88-06) 

Self-Regulatory  Organizationa; 
PMtodelpMa  Stock  Exctiange,  Inc. 
Order  Approving  Propoaad  Rule 
Cheuige 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  •  and  Rule  19b-4  thereunder  « 
Uie^Philadelphia  Stock  Exchange,  Inc. 
("PHLX"  or  "Exchange")  filed  witii  die 
Securities  and  Exchange  Commission 
("Commission")  on  February  5, 1988,  a 
proposed  rule  change  to  amend  its 
position  limit  rule  with  regard  to  the 
Value  Ijne  Composite  Index  option 
contracts  and  die  National  Over-the- 
Coimter  Index  option  contracts. 

The  proposed  rule  change  was 
published  for  comment  in  Securities  Act 
Release  No.  34-25397  (February  25, 
1988).  53  FR  6903.  No  comments  were 
received  on  the  proposed  rule  change. 

The  Exchange  proposes  to  establish  a 
position  limit  of  25,000  option  contracts 
on  the  same  side  of  the  market  for  the 
Value  Line  Composite  Index  ("Value 
Line  Index")  contracts,*  wiUi  no  more 
than  15,000  contracts  in  the  nearest 
expiration  month.  For  purposes  of  this 
rule,  the  PHLX  shall  aggregate  positions 
in  the  American  style  option  ("XVL") 
conti-acts  and  the  European  style  option 
("VLE")  conb^cts  on  die  Value  Line 
Index.*  The  Exchange  also  proposes  to 
establish  a  maximum  position  limit  of 
10,000  option  contracts  on  he  same  side 
of  the  market  for  the  National  Over-tiie- 
Counter  Index  option  contracts 
("XOC"). 

Under  existing  Exchange  rules, 
position  limits  for  the  XVL  and  XOC 
contracts  are  determined  by  the 
monetary  value  of  the  overall  position.* 


'  15  VS.C.  7as(b|(t)  (1982). 
» 17  CFR  240.19b-4  (1986). 

•  The  XVL  Index  has  traded  on  the  Exchange 
since  January  11, 1985. 

'  An  American  stjie  option  may  be  exercised  by 
its  holder  anytime  before  expiration.  A  European 
option,  however,  can  be  exercised  only  on  the  last 
trading  day  prior  to  its  expiration.  Although  the 
Commission  has  approved  the  VLE  for  trading,  at 
the  present  time  the  PhU  trades  only  American 
style  XVL  options.  See  Securities  Exchange  Act 
Release  No.  24508  (May  23. 1987).  52  FR  20658. 

*  The  overall  position's  value  is  determined  by 
taking  the  closing  index  vahte  and  multipljii^  that 
value  by  the  index  multiplier  (100  for  both  the  XVL 


rather  than  a  specified  number  of 
conti-acts.  Currentiy,  bodi  die  XVL  and 
the  XOC  have  a  $300  million  position 
limit.  Because  the  position  limits  are 
keyed  to  a  specific  dollar  value,  the 
number  of  contracts  that  can  be  held 
wiUiout  violating  die  position  limit 
varies  wiUi  the  price  moves  of  the 
particular  index.  For  example,  when 
XVL  trading  first  commenced  in  January 
1985,  the  maximum  XVL  position  limit 
was  approximately  15,500  contiacts.* 
Before  the  large  market  decline  in 
October  1987,  however,  die  number  of 
conti-acts  diat  equalled  the  XVL  position 
limit  had  been  reduced  by 
approximately  32%,  to  laSOO  contracts, 
because  of  die  higher  Index  value.  The 
current  index  value  of  230.08  would 
permit  a  maximum  XVL  position  of 
13,038  contracts.  Similarly,  the  number 
of  XOC  contracts  that  would  equate  to 
the  position  limit  has  varied.  Based  on 
an  April  27, 1988  index  level  of  247.10. 
the  maximum  number  of  XOC  contracts 
permissible  was  12.140,  a  decrease  of 
approximately  30%  from  the  maximum 
position  limit  of  contracts  in  May  1985 
when  die  XOC  began  ti-ading. 

The  Exchange  notes  that  because 
current  PHLX  index  option  position  and 
exercise  limits  are  expressed  in  terms  of 
dollar  equivalents  radier  than  number  of 
contracts,  the  maximum  number  of 
contracts  allowed  has  declined  and 
constandy  is  moving.  The  Exchange 
seeks  to  address  this  phenomenon  by 
converting  to  a  specified  number  of 
option  contracts  rather  than  a  specified 
dollar  value.  This  conversion  will 
relieve  market  participants  of  having  to 
calculate  the  value  of  their  position 
constantly  to  determine  compliance  with 
the  position  limits. 

The  Exchange  notes  that  die  proposed 
limits  result  in  an  increase  in 
permissible  position  limits  for  options 
on  only  the  Value  Line  index  contracts. 
The  Exchange  is  seeking  to  increase  the 
Vslue  Line  position  limit  to  a  level  that 
is  comparable  to  those  the  Commission 
has  approved  for  other  broad-based 
index  options  in  order  to  remain 
competitive  with  other  index  option 
markets  and  to  coincide  with  the 
introduction  of  European  style  options. 
Last  year  the  Commission  approved 
increases  in  position  limits  for  the 
Chicago  Board  Options  Exchange's  SaP 
100  and  500  Index  options  and  the 
American  Stock  Exchange  ("Amex") 
Institutional  Index  option  to  25,000 
contracts,  with  no  more  than  15,000 
contracts  in  the  nearest  expiration  and 


die  Amex's  Major  Market  Index  option 
to  17,000  contracts,  with  no  more  than 
10,000  contracts  in  the  nearest 
expiration.^ 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
die  requirements  of  die  Act  and  die 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6.*  The 
Commission  believes  that,  besides  the 
advantage  of  clarity,  establishing  limiU 
based  on  a  maximum  number  of  option 
contracts  avoids  the  potential  problem 
of  a  market  participant  being  forced  to 
reduce  the  number  of  contracts  held 
because  of  increases  in  the  index  value. 
The  Commission  beUeves  the  fluctuating 
limitation  on  the  number  of  allowable 
contracts  is  an  unnecessary  tiading  and 
hedging  complication.  The  Commission 
also  notes  that  die  Exchange  has  placed 
a  restriction  of  no  more  than  15,000  XVL 
and  VLE  contracts  combined  can  be  in 
the  nearest  expiration  month,  where 
historically  most  of  the  tradiiig  occurs. 

Additionally,  the  Commission  notes 
that  the  proposed  position  limits  are 
comparable  to  those  approved  by  the 
Commission  for  other  broad-based 
index  options  such  as  Standard  &  Poor's 
100  and  500  Index  options,  the  Major 
Market  Index  option,  and  the 
Institutional  Index  option. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  die  Act,»  diat  die 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '• 

lonadian  G.  Kati. 
Secretary. 

Dated:  May  3, 1968. 
[FR  Doc.  88-10456  Filed  5-10-88;  8:45  am] 
BiLUNo  coDC  aoifr^i-ai 


IRaleese  No.  34-25647;  Fie  No.  PHU(-67- 
38) 

Self -Regulatory  Organizationa; 
Philadelphia  Stock  Exchange,  Inc^ 
Order  Approving  Proposed  Rule 
Change 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") «  and  Rule  19b-4  diereunder,* 


and  XOC)  and  then  multiplying  that  product  by  the 
number  of  contracts  on  the  same  side  of  the  market. 

*  The  XVI.  Index  has  traded  on  the  Exchange 
since  January  11, 1985. 


'  See  Securities  Exchange  Act  Release  Na  24.556 
dune  5. 1987)  52  PR  22895. 
•l5U5.C.78f(1982). 

•  15  VSX:.  788(b)  (1982). 

'0  17  CFR  200.3O-3(a)(12)  (1988). 
'  18  VS.C.  78s(b)(l)  (1982). 

*  17  CFR  240.19b-4  (1»|87). 
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the  Philadelphia  Stock  Exchange  Inc. 
("PHLX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  on  December  24, 1987,  a 
proposed  rule  change  to  provide   | 
guidance  to  the  PHLX  Allocation. 
Evaluation  and  Securities  Committee  in 
allocating  securities  in  new  trading 
segments  and  additional  types  of 
options. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  25336 
(February  10. 1988).  53  FR  5068.  No 
comments  were  received  on  the    j 
proposed  rule  change. 

lite  proposed  rule  by  the  Exchange 
would  establish  a  general  pohcy  of 
according  existing  specialist  units  an 
automatic  right  to  trading  privileges  in 
securities  for  which  they  are  the 
appointed  specialist  in  any  extended 
trading  segment  touching  and 
contiguous  to  existing  trading  sessions.' 
In  addition,  the  policy  grants  allocation 
priority  to  existing  specialists  in  the 
securities  for  which  they  are  appointed 
as  specialists  for  any  non-contiguous 
trading  segment  or  if  additional  option 
types  are  listed  for  allocation.* 

The  Exchange  believes  this  policy 
reflects  the  close  nexus  between 
European  and  American  style  option 
contracts  on  the  same  underlying 
instrument  and  the  preference  for 
continuity  in  the  maricetplace  with  the 
existing  day  speciaUst  being  the 
spedal^t  in  any  extended  or  evening 
trading  session. 

The  Exchange  further  believes  the 
policy  provides  flexibility  for  those 
existing  specialists  who  cannot  or  do 
not  wish  to  take  on  added  specialist 
responsibilities  for  additional  time 
periods  or  additional  option  types.  The 
rule  change  would  also  provide  the 
Allocation.  Evaluation  and  Securities 
Committee  with  flexibility  to  ensure  that 
allocations  continue  to  be  in  the  best 
interest  of  the  Exchange  while 
preserving  existing  specialists'  interests 
that  a  valuable  privilege  is  not  deprived 
them  without  a  full  and  fair  written 
record  of  why  such  action  was  taken.* 


*  At  the  present  tune  on  the  PHLX  there  are  oo 
trading  legments  that  are  touching  and  contiguoui 
to  existing  trading  segments.  Such  segments  would 
arise  if  current  trading  segments  were  extended. 

*  The  PHIXs  estabhshment  of  an  evening  trading 
session  for  foreign  currency  options  is  an  example 
of  a  non-contiguous  trading  segment.  Creation  of  ■ 
European  style  option,  which  can  be  exercised  only 
on  Aie  trading  day  immediately  preceding  the 
option's  expiration,  for  an  existing  option  that 
trades  only  American  style  is  an  example  of  a  new 
option  type. 

'  If  an  existing  specialist  or  other  party  is 
aggrieved  by  a  Committee  allocation  decision,  it  can 
appeal  that  decision  to  the  PHLX  Board.  See  PHLX 
By-Law  Section  11-1. 


The  Commission  flnds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  Section  6.'  More 
specifically,  the  Conunission  believes  it 
is  logical  for  the  Exchange  to  estabUsh  a 
policy  that  fosters  continuity  in  the 
market  making  of  the  same  options  in 
additional  trading  sessions  or 
practically  identical  options  In  the  same 
trading  session.  According  existing 
specialists  an  automatic  right  to  trading 
privileges  in  products  they  currently 
trade  for  any  extended  trading  session 
touching  and  contiguous  to  existing 
trading  segments  and  priority  for  trading 
in  their  appointed  securities  in 
additional  non-contiguous  trading 
sessions,  as  well  as  for  additional  types 
of  options  for  which  they  are  the 
appointed  specialist,  will  ensure 
continuity  of  the  limit  order  book 
between  trading  segments  and  reduce 
investor  confusion.  In  this  regard,  the 
Commission  notes  that  many  of  the 
same  investors  can  be  expected  to  trade 
both  European  and  American  style 
options  or  the  same  security  in 
additional  trading  sessions.  Where  the 
same  specialist  is  handling  the  option  or 
other  security,  investor  confusion  as  to 
what  entity  or  specialist  has  an  order 
and  whether  the  order  will  be  filled  if 
the  option  or  other  secxirity  trades  at  the 
designated  limit  in  one  trading  session 
but  not  the  other  will  be  minimaL 

The  Commission  also  believes  that  the 
privileges  and  rights  established  by  the 
proposed  rule  change  will  contribute  to 
the  maintenance  of  fair  and  orderly 
markets.  Specialist  market  making  may 
be  enhanced  by  the  ability  to  trade  as  a 
dealer  in  a  particular  option  in  all  of  the 
trading  sessions.  This  ability  would 
reduce  the  specialist's  risk  of 
establishing  positions  because  the 
specialist  would  have  access  to  the  limit 
order  book  and  could  trade  as  a  dealer 
on  a  continuous  basis  throughout  the 
entire  trading  day.  Moreover,  imder  the 
proposed  rule  change,  existing 
specialists  will  not  be  forced  to  assimie 
the  additional  responsibility  of  trading 
in  a  contiguous  or  non-contiguous 
session  if  they  so  choose. 

Finally,  the  commission  notes  that  the 
PHLX  will  retain  its  ability  to  designate 
another  entity  as  the  specialist  in  any 
additicmal  trading  sessions  where  the 
Exchange  believes  such  action  is 
appropriate,  provided  the  aggrieved 
specialist  who  applied  for  the 
appointment  is  notified  in  writing  of  the 


decision  and  provided  a  basis  for  that 
decision.  In  addition,  any  aggrieved 
specialist  can  appeal  an  adverse 
Allocation.  Evaluation  and  Securities 
Committee's  decision  to  the  Exchange's 
Board  of  Governors. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act'  that  the 
proposed  rule  change  is  approved. 

For  the  Commiuion.  by  the  Division  of 
Market  Regulations,  piu^uant  to  delegated 
authority.* 
lonathui  G.  Katx, 
Secretary. 
Dated:  May  3, 1968. 
[FR  Doc.  88-10457  Filed  S-10-88;  8:45  am] 
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(ftoL  No.  IC-16380;  812-6S17] 

Fidelity  Capital  Trust  et  aL;  Notice  Of 
Application 

May  5. 19ea 

AOENCV:  Securities  and  Exchange 
Commission  ("SEC"). 
action:  Notice  of  Application  for 
Exemption  imder  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicants:  Fidelity  Capital  Trust; 
Fidelity  Congress  Street  Fund;  Fidelity 
Contrafund:  Fidelity  Destiny  Portfolios; 
Fidelity  Devonshire  Trust;  FideUty 
Exchange  Fund:  Fidelity  Fund:  Fidelity 
Hnancial  Trust;  Fidelity  Fixed-Income 
Trust;  Fidelity  Growth  Company  Fund; 
Fidelity  High  Income  Fund;  Fidelity 
Income  Fund;  Fidelity  Intermediate 
Bond  Fund;  Fidelity  Puritan  Trust 
Fidelity  Select  Portfolios:  Fidelity 
Special  Situations  Fund;  Fidelity  Trend 
Fluid:  Income  Portfolios  (collectively, 
"Funds");  and  Fidelity  Brokerage 
Services.  Inc.  ("FBS")  (FBS  and  Funds 
collectively.  "Applicants"). 

Relevant  1940  Act  Sections:  Order 
requested  under  Sections  6(c).  17(b)  and 
17(d)  of  the  1940  Act  and  Rule  17d-l 
thereunder. 

Summary  of  Application:  Applicants 
seek  an  order  to  permit  the  Fimds  to 
lend  their  portfolio  securities  to  FBS. 
Filing  Date:  The  application  was  flled  on 
August  7, 1987  and  amended  on  March  3, 
1988  and  April  16, 1988. 

Hearing  or  Notificaton  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
¥vill  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
May  30, 1986.  Request  a  hearing  in 


•isu.&a78f(i9e2). 


'  15  U.S.C  7Bs(b)  (1982). 

•  17  CFR  200.3O-3(aM12)  (1988). 


writing,  ^ving  the  nature  of  your 
interest  the  reason  for  the  request  and 
writing,  giving  the  nature  of  your 
interest  the  recwon  for  the  request  and 
the  issues  you  contest  Serve  the 
Applicants  with  the  request  either 
personally  or  by  mail  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,^  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 
ADORCSS:  Secretary.  SEC,  450  5th  Street 
NW.,  Washington,  DC  20549. 
Applicants,  82  Devonshire  Street 
Boston.  Massachusetts  02100. 
FOR  RMTMBI  MRMMUTIOM  COMT  ACT 
Curtis  R.  Hilliard.  Special  Counsel  (202) 
272-3030  (Division  of  InvesUnent 
Management  Office  of  Investment 
Company  Regulation). 

supptaiBiTAiiv  mfohmation: 

Following  is  a  summary  of  the 
apphcation;  the  complete  application  is 
available  for  a  fee  fitun  either  the  SBC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 
Applicants '  Representations: 

1.  Each  of  the  Funds  is  registered 
under  the  1940  Act  as  an  open-end 
management  investment  company,  and 
is  a  member  of  an  investment  company 
complex  ("Fidelity  Funds").  The 
investment  adviser  and  principal 
underwriter  of  each  Fund  are  Fidelity 
Management  &  Researdi  Company 
("FMR")  and  Fidelity  Dishibutors.  Inc^ 
respectively.  FBS  is  registered  as  a 
broker-dealer  under  the  Securities 
Exchange  Act  of  1934.  as  amended,  and 
is  a  member  of  the  National  Association 
of  Securities  Dealers,  Inc.  and  the  New 
York  Stock  Exchange,  Inc. 

2.  FBS  and  FMR  are  wholly-owned 
subsidiaries  of  FMR  Corp.,  and  may  be 
deemed  to  be  persons  under  common 
control  and  thus  affiliated  persons  of 
one  another.  Since  FMR  is  an  affiliated 
person  of  each  Fund  as  investment 
adviser  to  each  Fund,  FBS  may  be 
deemed  to  be  an  affiliated  person  of  an 
affiliated  person  of  each  Fuid.  As  such, 
FBS  may  be  deemed  to  be  prohibited  by 
Uie  provisions  of  section  17(a)(3)  of  the 
1940  Act  from  borrowing  from  the  Fund, 
and  by  the  provisions  oTsection  17(d)  of 
the  1940  Act  and  Rule  17d-l  thereunder, 
from  participating  in  any  joint  enterprise 
with  the  Funds,  such  that  the  Funds  may 
be  prohibited  by  such  provisions  from 
lending  portfolio  securities  to  FBS. 

3.  The  Fimds  currentiy  lend  securities 
to  only  six  broker-dealers  and  one 
institutional  investor  ("Institutional 
Investor"  pursuant  to  procedures 
adopted  by  each  Fund's  board  of 


Fedeial  Ragirter  /  Vol.  53.  No.  91  /  Wednesday.  May  11.  1988  /  Notices 


16831 


trustees.  The  term  Institutional  Investor 
includes  only  such  universities,  banks, 
thrift  institutions,  pension  funds, 
employee  benefit  plans  and  other 
institutions  with  Imdwledge  and 
experience  in  finandal  and  business 
matters  such  that  they  are  capable  of 
evaluating  the  risks  involved  in 
borrowing  secoritiee  from  the  Funds. 
The  Funds  believe  that  their  pmtfolio 
securities  lending  programs  provide  a 
useful  means  to  increase  income  at 
minimal  risk,  and  that  the  benefits  to 
shareholders  resulting  from  the  Funds' 
securities  lending  programs  can  be 
increased  to  the  extent  each  Fund  may 
engage  in  loan  transactions  with  FBS. 
Each  Fmid  proposes  to  amend  and/or 
supplement  its  existing  procedures  as 
necessary  to  conform  them  with  the 
procedures  set  forth  in  the  application 
("Procedures"),  which  are  designed  to 
ensure  that  any  borrower,  whether  or 
not  affiliated  with  a  Fund,  that 
participates  in  a  portfolio  securities 
lending  program  with  a  Fund  will  do  so 
in  accordance  with  the  poUcy  and 
provisions  of  the  1940  Act  and  on  a 
basic  which  is  fair  to  the  Fimd  and  its 
shareholders.  Applicants  request  that 
this  exemptive  relief  be  extended  to 
other  registered  investment  companies 
for  whidi  FMR  serves  as  investment 
adviser  which  have  not  established 
securities  lending  programs,  and  to 
registered  investment  companies  which 
in  the  future  may  be  created  for  which 
FMR  will  serve  as  investment  adviser, 
provided:  (1)  the  boards  of  trustees  of 
such  companies  including  a  majority  of 
the  disinterested  trustees,  adopt 
portfolio  securities  lending  programs, 
and  (2)  the  procedures  and  conditions 
governing  such  programs  are 
substantially  identical  to  the  Procedures 
and  conditions  applicable  to  the  Funds. 

4.  The  Funds  will  lend  portfoUo 
securities  in  accordance  with  their 
amended  and/or  supplemented 
procedures  to  borrowers,  including  FBS, 
on  the  same  basis  as  they  currently  lend 
securities  to  unaffiliated  borrowers. 
Under  their  current  lending  program,  a 
schedule  of  rates  ("Schedule  of  Rates") 
based  on  loan  market  values  is 
established  by  FMR  and  applied 
uniformly.  The  Schedule  of  Rates,  set 
forth  in  the  application,  establishes  fair 
minimum  annualized  returns  to  the 
Funds,  based  upon  FMR's  assessment  of 
market  conditions  and  profitability 
experience,  taking  into  account  supply 
and  demand  considerations  relative  to 
the  securities  of  issuera  in  a  particular 
industry,  in  addition  to  the  nature  of  the 
security  loaned  and  measured  by  the 
type  of  collateral  received,  as  set  forth 
in  the  application.  FMR  will  inform  each 
Fimd's  board  of  trustees  of  the  actual 


rates  of  returns  to  the  Fund  on  loans 
with  each  borrower.  Eadi  Fund's  board 
of  trustees  periodically  will  review  the 
Schedule  of  Rates.  All  loans  to  FBS  will 
provide  for  at  least  the  retiun  indicated 
in  the  Schedule  of  Rates.  Loans  of 
particular  securities  can  be  made  at  a 
rate  of  retain  higher  than  the  minimum 
required  by  the  Schedule  of  Rates,  due 
to  factors  such  as  the  relative  scarcity  of 
such  security.  All  loans  of  securities 
meeting  the  same  criteria,  e.g.,  scarcity, 
will  be  made  at  the  same  rate  of  return 
regardless  of  the  borrower.  If  a  security- 
is  loaned  at  a  rate  of  return  higher  than 
the  minimum  required  by  the  Schedule 
of  Rates,  all  comparable  loans  to  FBS 
will  be  made  at  no  less  than  the  higher 
rate. 
Applicants '  Conditions: 
If  the  requested  order  is  granted. 
Applicants  expressly  consent  to  the 
following  conditions: 

1.  The  Funds  will  make  at  least  50%  of 
their  portfolio  securities  loans  to 
borrowers  other  than  FBS. 

2.  A  Fund  may  not  loan  portfoHo 
securities  to  FBS  if,  at  the  time  such  loan 
is  made,  more  than  10%  of  its  net  assets 
would  be  loaned  to  FBS. 

3.  A  Fund  will  not  make  any  loan  to 
FBS  unless,  at  the  time  such  loan  is 
made,  the  income  attributable  to  such 
loan  is  anticipated  to  cover  the 
transaction  costs  incurred  in  making 
such  loan.  The  Fund's  board  of  trustees 
will  review  at  least  quarteriy  the  actual 
income  earned  by  the  Fund  in  lending 
securities  to  FBS  in  relation  to  the  actual 
■transaction  costs  incurred  by  the  Fund 
in  making  such  loans. 

4.  A  Fund  will  realize  a  minimum 
annualized  return  on  loans  (other  than 
of  Treasury  obligations)  to  FBS  equal  to 
not  less  than  1/2%  of  the  market  value  of 
cash  collateral,  or  l/2%  of  the  market 
value  of  the  securities  lent:  or  (for 
Treasury  obligations)  not  less  than  1/4% 
of  cash  collateral  or  1/4%  of  the  face 
amoimt  of  the  securities  lent. 

5.  The  boards  of  trustees  of  the  Funds, 
including  a  majority  of  the  trustees  who 
are  not  interested  persons,  (a)  %vill 
determine  no  less  frequentiy  than 
quarterly  that  all  transactions  with  FBS 
effected  during  the  preceding  quarter 
were  effected  in  compliance  with  the 
requirements  of  the  Procedures  and  the 
conditions  of  any  order  permitting  such 
transactions  and  that  such  transactions 
were  conducted  on  terms  which  were 
reasonable  and  fair  and  (b)  will  review 
no  less  frequently  than  annually  such 
requirements  and  conditions  for  their 
continuing  appropriateness. 

6.  The  Funds  will  maintain  and 
preserve  permanentiy  in  an  easily 
accessible  place  a  witten  copy  of  the 
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Procedures  (and  any  modifications 
thereto)  which  are  followed  in  lending 
securities  and  shall  maintain  and 
preserve  for  a  period  of  not  less  than  six 
years  from  the  end  of  the  Bscal  year  in 
which  any  loan  occurs,  the  first  two 
years  in  an  easily  accessible  place,  a 
written  record  of  each  loan  setting  forth 
the  number  of  shares  loaned  or  the  face 
amotmt  of  the  securities  loaned,  the 
amount  reallowed  to  the  Fund,  the 
identity  of  the  borrower,  the  terms  of  the 
loan  and  the  information  or  materials 
upon  which  the  finding  was  made  diat 
each  loan  made  to  FBS  was  fair  and 
reasonable  and  that  the  procedures 
followed  in  making  such  loan  were  in 
accordance  with  the  other  undertakings 
set  forth  above. 

7.  The  Funds  will  only  accept  cash  or 
U.S.  government  seciirities  as  collateral 
for  securities  loaned  to  FBS. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

looathan  G.  Kats,  i 

Secretary. 

[PR  Doc.  88-10458  Filed  5-10-88: 8:45  api] 
I  COK  loie  W  M  I 


(RaL  Na  IC-163S9;  812-4733] 

IQdder.  Pa^iodv  Accentance 
Corporation  h  Notlee  of  Application 

May  4. 19e& 

aoency:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for . 
Amendment  to  the  Order  of  Exemption 
(the  "Application")  under  the 
Investment  Company  Act  of  1940  (the 
"1940  Act"). 

Applicant:  Kidder,  Peabody 
Acceptance  Corporation  I  (the 
("Applicant"). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  Section  6(c) 
m>m  all  provisions  of  the  1940  Act 

Summary  of  Application:  TTie 
Applicant  seeks  to  amend  a  Section  6(c) 
exempUve  order  issued  on  February  24, 
1987  (Investment  Company  Act  Release 
No.  IC-15584)  ("Previous  Order"),  to 
permit  the  sale  of  certain  beneficial 
interests  in  any  Trust  (as  defined  in  the 
Application)  to  certain  "accredited 
investors,"  as  redefined  in  Rule  501(a)  of 
the  Securities  Act  of  1933,  as  amended 
(the  "1933  Act")  and  the  Application. 

Filing  Date:  The  Application  was  filed 
on  May  21, 1987,  and  amended  on 
February  28. 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  requested 
exemption  will  be  granted.  Any 
interested  person  may  request  a  hearing 


on  this  Application,  or  ask  to  be  notified 
if  a  hearing  is  ordered.  Any  requests 
must  be  received  by  the  SEC  by  5:30 
p.m.,  on  May  27, 1988.  Request  a  hearing 
in  writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  Applicant 
with  the  request,  either  personally  or  by 
mail,  and  also  send  it  to  the  Secretary  of 
the  SEC  along  with  proof  of  service  by 
affidavit,  or,  in  the  case  of  an  attomey- 
at-law,  by  certificate.  Request 
notifications  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 
Aooncsscs:  Secretary.  SEC,  450  Fifth 
Street  NW.,  Washington.  DC,  20549; 
Applicant,  1201  Elm  Street,  Dallas, 
Texas  75270. 

PON  niRTHEll  mFOMMATION  CONTACT: 
Regina  N.  Hamilton,  Staff  Attorney. 
(202)  272-2856,  or  Karen  L  Skidmore, 
Special  Counsel,  (202)  272-3023.  Office 
of  Investment  Company  Regulation. 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
Application;  the  complete  Application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person,  or 
the  SECs  commercial  copier  (800)  231- 
3282  (in  Maryland  (301)  258-4300). 

Applicant's  Representations 

1.  Applicant  requests  that  its  Previous 
Order  be  amended  to  expand  the 
category  of  investor  to  whom  Applicant 
may  sell  beneficial  interests  in  each 
Trust.  In  addition  to  the  issuance  and 
sale  of  the  Bonds,  Applicant  intends  to 
sell  the  beneficial  interests  in  each  Trust 
to  a  limited  number,  in  no  event  more 
than  one  hundred,  of  sophisticated 
institutional  investors  or,  under  this 
amended  order,  to  other  non- 
institutional  investors  who  customarily 
engage  in  the  purchase  of  mortgages  or 
mortgage  collateral  in  transactions 
exempt  from  the  registration 
requirements  of  the  Securities  Act  of 
1933  ("1933  Act")  under  Section  4(2) 
thereof.  A  beneficial  interest  in  a  Trust 
will  be  offered  and  sold  only  to:  (i) 
institutions;  or  (ii)  non-institutions 
which  are  "accredited  investors"  as 
defined  in  Rule  501(a)  of  tiie  1933  Act 
and  as  further  limited  below  ("Eligible 
Owners").  Institutional  investors  will 
have  such  knowledge  and  experience  in 
financial  and  business  matters  as  to  be 
capable  of  evaluating  the  risks  of 
purchasing  such  beneficial  interests  and 
understanding  the  volatility  of  interest 
rate  fluctuations  as  they  affect  the  value 
of  mortgages,  mortgage-related 
securities  and  residual  interests  therein. 
Non-institutional  accredited  investors 
will  be  limited  to  not  more  than  15,  will 
purchase  at  least  $200,000  of  such 
beneficial  interests  and  will  have  a  net 


-worth  at  the  time  of  purchase  that 
exceeds  $1,000,000  (exclusive  of  their 
primary  residence).  Further,  non- 
institutional  accredited  investors  will 
have  such  knowledge  and  experience  in 
financial  and  business  matters, 
specifically  in  the  field  of  mortgage- 
related  securities,  as  to  be  able  to 
evaluate  the  risks  of  purchasing  a 
beneficial  interest  in  a  Trust  and  will 
have  direct  personal  and  significant 
experience  in  making  investments  in 
mortgage-related  securities  and  because 
of  such  knowledge  and  experience, 
understand  the  volatility  of  interest  rate 
fluctuations  as  they  affect  the  value  of 
mortgage-related  securities  and  residual 
interests  therein.  Eligible  Owners  will  be 
limited  to  mortgage  lenders,  thrift 
instituitons.  commercial  and  investment 
banks,  savings  and  loan  association, 
pension  funds,  employee  benefit  plans, 
insurance  companies,  mutual  funds 
(which  will  continue  to  satisfy 
themselves  that  purchases  of  such 
obligations  comply  with  the  provisions 
of  Section  12(d)(1)  of  the  1940  Act),  real 
estate  investment  trusts  or  other 
institutional  or  non-institutional 
investors  as  described  above  which 
customarily  engage  in  the  purchase  of 
mortgages  and  mortgage-related 
securities.  The  subsequent  transfer  of 
the  beneficial  interests  in  the  Trusts  will 
also  be  limited  to  private  placements  to 
such  Eligible  Owners.  Each  Eligible 
Owners  will  be  required  to  represent 
that  it  is  purchasing  such  beneficial 
interests  for  investment  purposes.  In 
additon,  the  Trust  Agreement  relating  to 
each  Trust  will  further  prohibit  the 
transfer  of  any  certificates  for  such 
beneficial  interests  if  there  would  be 
more  than  one  hundred  owners  of  such 
certificates  at  any  time. 

2.  The  relief  requested  by  the 
Application  is  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

Applicant's  Condition 

Applicant  agrees  that  that  all 
representations  in  the  Application  as 
regarding  the  beneficial  interests,  and 
their  offering  to  Eligible  Owners,  will  be 
express  conditions  to  the  requested 
amended  order. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
lonathan  G.  Kati, 
Secretary. 
[FR  Doc.  88-10459  FUed  S-10-B8;  8:45  am] 

MLUNQ  COOC  SOW-OI-M 


[R«iNa35-24«38] 

FHings  Under  ttM  Put>lic  tJtillty  Holding 
Company  Act  of  1935  ("AcT) 

May  5, 108a 

Notice  is  hereby  given  that  the 
following  filing(8)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  decIaration(8)  and 
any  amendment(s)  thereto  is/are 
available  for  public  inspection  through 
the  Conunission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
May  31. 1988  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549,  and  serve  a  copy  on  the 
relevant  applicant(s)  and/or 
declarant(s]  at  the  addre88(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  witii  the 
request  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(8)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Appalachian  Power  Company  (70-7496) 

Appalachian  Power  Company 
("APCo").  40  Franklin  Road  S.W.. 
Roanoke.  Virginia  24011,  a  subsidiary  of 
American  Electric  Power  Company,  Inc.. 
a  registered  holding  company,  has  filed 
an  application  pursuant  to  Section 
9(c)(3)  of  the  Act. 

APCo  proposes  to  subscribe  to  and 
acquire  10,000  shares,  at  a  total 
purchase  price  of  $100,000,  of  Class  B 
(non-voting)  Conmion  Stock  of 
Roundtable  Venture  Fund,  Inc. 
("Roundtable"),  a  West  Virginia  capital 
company  organized  to  encourage  and 
assist  in  the  creation,  development  or 
expansion  of  West  Virginia  businesses. 
Roundtable  is  subject  to  supervision  and 
regulation  by  the  West  Virginia  Industry 
and  Jobs  Development  Corporation. 
Upon  certification  of  an  investment  in 
Roundtable  under  the  Capital  Company 
Act  an  investor  is  entitied  to  a  credit  in 
the  amout  of  50%  of  its  investment 
against  certain  West  Virginia  taxes. 
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It  is  not  anticipated  that  Roundtable 
will  at  any  time  be  an  "affiliate"  of 
APCo.  as  that  term  is  defined  in  Section 
2(a)(ll)  of  the  Act  since  APCo  will  own 
less  than  5%  of  the  outstanding  common 
stock  of  Roundtable  upon  completion  of 
the  proposed  transaction.  In  addition. 
APCo  will  not  be  represented  on  the 
Board  of  Director?  of  Roundtable  or 
otherwise  seek  to  exercise  influence 
with  respect  to  Roundtable. 

Jersey  Central  Power  and  Light 
Company  et  aL  (70-751*) 

Jersey  Central  Power  &  Light 
Company  ("JCP&L").  161  Madison 
Avenue,  Morristown,  New  Jersey  07960 
and  Metropolitan  Edison  Company 
("Met-Ed").  2800  Pottsville  Pike. 
Muhlenberg  Township,  Berks  County, 
Pennsylvania  19605,  both  subsidiaries  of 
General  Pubhc  Utilities  Corporation,  a 
registered  holding  company,  have  filed 
an  application  pursuant  to  Sections  9(a) 
and  10  of  the  Act. 

JCP&L  and  Met-Ed.  togetiier  with  five 
unaffiliated  electric-utility  companies, 
are  co-owners  as  tenants-in-common,  of 
the  Merrill  Creek  Reservoir  Project 
located  in  Harmony  Township,  New 
Jersey  ("Merrill  Creek").  JCP&L  and  Met- 
Ed  each  own  an  8.37%  undivided 
ownership  interest  ("Ownership 
Interest")  in  Merrill  Creek.  Merrill  Creek 
generally  consists  of  a  650  acre  reservoir 
located  on  approximately  2,000  acres  of 
real  estate,  a  dam,  dikes,  a  pumphouse, 
pumps,  pipeline  and  related  works  and 
appurtenant  equipment  and  facilities. 
Merrill  Creek  will  provide  make-up 
water  to  the  Delaware  River  during 
times  of  drought  to  compensate  for 
water  consumed  by  the  co-owners' 
electric  generating  stations  situated  in 
the  Delaware  River  Basin,  as  required 
by  the  Delaware  River  Basin 
Commission. 

In  order  to  refinance  their  portions  of 
the  cost  of  construction  of  Merrill  Creek, 
JCP&L  and  Met-Ed  each  propose  to  sell 
and  lease  back  their  respective 
Ownership  Interests.  JCP&L  and  Met-Ed 
would  eadi  enter  into  separate 
Participation  Agreements  generally 
providing  for  the  sale  of  their  Ownership 
Interests  to  a  trustee  acting  on  behalf  of 
an  equity  investor  or  investors  ("Owner 
Trustee/Lessor"),  and  the  simultaneous 
lease  of  such  Ownership  Interests 
pursuant  to  separate  net  lease 
agreements  ("Lease")  to  be  entered  into 
with  the  Owners  Trustee/Lessor,  which 
will  not  exceed  a  term  of  45  years.  The 
purchase  price  for  each  Ownership 
Interest  will  be  equal  to  the  fair  market 
value  thereof  as  determined  by 
independent  appraisal,  and  estimated  to 
be  about  $25  million. 


A  portion  of  the  purchase  price  for 
each  Ownership  Interest  will  be 
financed  through  the  issuance  by  the 
Owner  Trustee/Lessor  of  a  separate 
series  of  non-recourse  bonds  by  private 
placement  to  one  or  more  institutional 
purchasers.  Each  series  of  bonds  will  be 
issued  under  and  pursuant  to  a  Trust 
Indentiire,  Mortgage  and  Security 
Agreement  ("Indenture").  Under  the 
Indenture,  the  Owner  Trustee/Lessor 
will  grant  a  first  lien  on  security  in  all 
right  tide  and  interest  in  and  to  its 
Ownership  Interest  in  Merrill  Creek, 
rental  and  other  payments  due  under  the 
Lease  and  all  other  rights  acquired  by 
die  Owner  Trustee/Lessor  with  respect 
to  Merrill  Creek  as  security  for  payment 
of  principal  of,  and  premium  and 
interest  on,  the  bonds.  JCP&L  and  Met- 
Ed  will  not  be  the  issuer  of  any  bonds 
nor  will  they  guarantee  payment  of  any 
principal  of,  or  premium  or  interest  on, 
any  bonds.  The  sole  source  of  payments 
for  each  series  of  bonds  will  be  die 
rental  and  other  payments  under  the 
Lease  which  payments  will  be  absolute 
and  unconditional  obligations  of  JCP&L 
and  Met-Ed. 

JCP&L  and  Met-Ed  will  also  agree  to 
provide  indemnifications  against  certain 
liabiUUes,  including  certain  state  and 
federal  income  taxes  liabilities  in 
connection  with  the  transaction. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
JonathaaG.  Kalx, 
Secretary. 
(FR  Doc.  88-10460  Filed  S-10-88;  8:45  am] 

MUJNO  CODE  MIO-OI-M 


SMALL  BUSINESS  ADMINSTRATION 

[Declaration  of  Disaster  Loan  Area  #  23131 

Florida;  Declaration  of  Disaster  Loan 
Area 

Madison  County  in  the  State  of 
Florida  constitutes  a  disaster  area 
because  of  damages  fiY>m  a  tornado 
which  occurred  on  April  19, 1988. 
Applications  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 
business  on  July  5, 1988  and  for 
economic  injury  until  the  close  of 
business  on  February  3, 1989  at  the 
address  listed  below:  Disaster  Area  2 
Office,  Small  Business  Administration, 
120  Ralph  McGill  Boulevard,  14th  Fl., 
Atianta,  Georgia  30308,  or  other  locally 
announced  locations. 

The  interest  rates  arent- 
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Homeowners  with  credit  available 
elsewhere . 

Homeowners  witbout  credit 
available  elsewhere — _ 

Businesses  with  credit  available 
elsewhere  „.„_____._„.....« 

Businesses  without  credit  available 
elsewhere — 

Businesses  (EIDL)  withoot  credit 
available  elsewhere .~.»... 

Other  (non-profit  organizations  in- 
cluding charitable  and  religious 
organizations)  ..>. - _... 


Percent 

&000 
4.000 

8.000 
4J)00 
4.000 

9.000 


The  number  assigned  to  this  disaster 
is  231312  for  physical  damage  and  for 
economic  injmy  the  number  is  662000. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59006) 
Date:  May  3. 1968. 

lanws  Abdnor. 

Administrator. 

(FK  Doc  88-10479  Filed  5-1&-88;  a-45  tka] 

MUJNQ  COOC  SS2S-S1-M 


DEPARTIIENT  OF  STATE 

[CM-S/1193] 


>  Schoole  Advisory  CouncM; 
Notice  of  Meeting  i 

The  overseas  Schools  Advisory ' 
Council,  Department  of  State,  will  hold 
its  Annual  meeting  on  Wednesday,  June 
1, 1988,  at  9:30  a.m.  in  Conference  Room 
1105,  Department  of  State  Building.  2201 
C  Street  NW.,  Washington.  DC.  The 
meeting  is  open  to  the  public. 

Agenda  items  scheduled  for 
discussion  are  as  follows: 

I.  Council  I'rogram  of  Educational 
Assistance. 

(a)  Final  Reports  of  1986  Program  and 
Program  Report  on  1987  Program. 

(b)  Report  on  Meeting  with  Executive 
Directors  of  the  Overseas  Schools 
Regional  Assiociation  in  San  Diegp. 
California  on  February  15. 1988. 

(c)  Progress  Report  of  the 
Subcommittee  to  Increase  the 
Participation  of  U.S.  Corporations'  and 
Foundations  in  Council  Programs. 

(d)  Recommendations  of  the 
Subcommittee  To  Explore  New  Formats 
and  Ideas  for  Future  Cotmcil  Programs. 

II.  Highlights  of  Carnegie  Report  on 
Urban  Education. 

III.  Overseas  Schools  Fund  Raising 
Drives  and  Activities  of  Overseas 
Schools  Regional  Associations. 

(a)  Report  of  the  Subcommittee  to 
Increase  U.S.  Firms  Participation  in 
Local  Activities  of  the  American- 
Sponsored  Overseas  Schools. 


IV.  Council  Communication  with  U.S. 
Corporations  and  Foundations. 

V.  Selection  of  Date  of  Coimcil's 
Executive  Committee  Meeting. 

Access  to  the  State  Department  is 
controlled.  Members  of  the  public 
desiring  to  attend  the  meeting  may  write 
to  the  Overseas  School  Advisory 
Council,  Department  of  €tate.  Room  234. 
SA-8.  Washington.  DC  20520  or 
telephone  Ms.  Joyce  Bruce  on  area  code 
703-875-6220.  prior  to  )uiie  1.  The  public 
may  participate  in  discussions  at  the 
Chairman's  instructions. 

Date:  May  6, 1988. 

Executire  Secretary,  Overseat  Schools 

Advisory  Coaacil. 

[PR  Doc  88-10661  Filed  5-10-88;  8:45  am} 

BUJNQ  OOOE  4M0-a4-M 


DEPARTHENT  OF  TRANSPORTATION 

Office  of  the  Secretary 
[Doclwt  21093;  Ordw  •8^14) 

Varig,  8JL;  Order  Disapproving 
Schedulee 

Issued  by  the  Department  of  Transportation 
on  the  28th  day  of  April.  1988. 

By  Order  75-7-05.  the  Civil 
AercMiautics  Board  required  Varig  to  file 
its  schedules  imder  Part  213  of  the 
Economic  Regulations  (14  CFR  Part  213). 
After  Brazil  denounced  the  U.S.  bilateral 
aviation  agreement  in  1982,  and 
subsequent  negotiations  failed  to 
resolve  the  countries'  aviation 
differences,  the  CAB  in  1984  granted 
Varig  exemption  authorityh  in  heu  of  its 
foreign  air  carrier  permit  and  continued 
the  Part  213  schedule-filing  reqtiirement. 
Order  84-4-104.  This  requirement  has 
been  maintained  through  all  subsequent 
renewals  of  Varig's  authority. 

On  April  14. 1988.  Varig  filed 
schedules,  whidi  it  proposes  become 
effective  May  18,  which  would  change 
its  existing  pattern  of  U.S.  services 
significantly.  Varig  would,  among  other 
things,  substitute  B-747-400  passenger 
aircraft  for  certain  "combi"  equipment 
on  which  part  of  the  main-deck  capacity 
was  configured  for  transportation  of 
cargo. 

As  explained  in  more  detail  in  Order 
88-4-80,  Varig's  proposeds  schedule 
change  comes  at  a  time  when  the 
Government  of  Brazil  has  fiustrated  U.S. 
efforts  to  secure  additional  capacity  in 
the  U.S.-Brazil  market  for  U.S.  air 
carriers.  We  have  determined  that  it 
would  not  be  in  the  public  interest  to 
allow  Varig  to  improve  its  services  to 


the  United  States  while  U.S.  carriers 
services  to  Brazil  continue  to  be  limited. 
We  have  decided,  therefore,  to  take 
such  actions  as  are  necessary  to 
maintain  the  status  quo  in  Brazilian 
carrier  service  to  the  United  States. 
Order  88-4-80  at  3.  In  that  order,  we 
denied  Varig's  request  for  exemption 
authority  to  operate  extra  flints  during 
the  coming  peak  travel  season  and  to 
operate  the  incremental  frequency 
equivalent  in  its  proposed  schedule  that 
would  exceed  the  limitation  formula   . 
applicaUe  to  Varig  services. 

For  the  same  reasons,  we  conclude 
that  operation  by  Varig  of  its  proposed 
schedules  would  adversely  affect  the 
public  interest.  Varig  may  continue  to 
operate  its  present  schedule,  operating 
the  same  number  of  flights,  between  the 
same  points,  at  the  same  times,  and  with 
the  same  equipment.  (Varig  may,  of 
course,  file  amended  schedules  to 
change  flight  times,  nomenclature  or 
routing  that  would  be  deemed  not  to 
significantly  improve  its  services  and 
thus  not  be  adverse  to  the  public 
interest) 

Accordingly.  1.  We  disapprove  the 
schedules  Varig.  S.A.,  filed  with  this 
Department  on  April  14, 1988; 

2.  Unless  disapproved  by  the 
President  under  14  CFR  213.3(d),  this 
order  shall  become  effective  on  the 
eleventh  day  after  its  submission  for 
review  under  that  section,  or  upon  the 
date  of  receipt  of  advice  from  the 
President  or  his  designee  under 
Executive  Order  12597  and 
implementing  regulations  that  he  or  she 
does  not  intend  to  disapprove  this  order 
under  that  section,  whichever  occurs 
earlier;* 

3.  This  order  shall  remain  in  effect 
until  further  order  of  the  Department; 
and 

4.  We  shall  serve  this  order  on  Varig, 
S.A.,  the  Ambassador  of  Brazil  in 
Washington,  DC,  and  the  U.S. 
Department  of  State  (Office  of 
Aviation). 

We  will  publish  this  order  in  the  Federal 
Register. 

Matthew  V.  Scooozza. 
Assistant  Secretary  for  Policy  and 
International  Affairs. 
[FR  Doc.  8&-10654  Filed  5-10-88: 8:45  am] 

BOJJNG  COOE  4S1S42-M 


'  This  Oftter  was  sulMnitted  for  review  on  April  28. 
1988.  On  May  5. 1S8S.  we  received  notirication  that 
the  President's  designee  under  Executive  Order 
12507  and  implementing  regulations  did  not  intend 
to  disapprove  the  Department's  order. 


DEPARTIMENT  OF  TREASURY 

internal  Revenue  Service 
[Delegation  Order  Na  11] 

Delegation  of  Authority;  Division 
Chiefs 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Delegation  of  authority. 

summary:  Allows  redelegation  of 
authority  from  the  District  Director  to 
accept  or  reject  offers  in  compromise  to 
the  level  of  Division  Chief.  Distinctions 
between  the  level  of  authority  required 
to  approve  or  reject  offers  in 
compromise  above  or  below  $250,000 
have  also  been  eliminated.  The  text  of 
the  delegation  order  appears  below. 
EFFECTIVE  DATE:  May  10. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Don  Schumacher.  CO:E.  Room  7535. 1111 
Constitution  Ave.,  NW.,  Washington, 
DC  20224.  Telephone  Number  (202)  566- 
4471  (not  a  toll-fi«e  number). 

Don  Schumacher. 

Section  Chief,  Special  Procedures  Section. 

[Order  No.  11  (Rev.  18)] 
Effective  Date:  5-10-88 

Authority  To  Accept  or  Reject  Offers  in 
Compromise 

The  authority  vested  in  the 


Commissioner  of  Internal  Revenue  by 
Treasury  Order  Nos.  150-04  and  150-09. 
26  CFR  301.7122-1  and  26  CFR  301.7701- 
9,  and  Treasury  Order  No.  150-13  is 
hereby  delegated  as  follows: 

1.  The  Deputy  Assistant 
Conunissioner  (international),  the 
Associate  Chief  Counsel  (Technical  and 
International),  Assistant  District 
Directors.  Regional  Counsel.  Chiefs  and 
Associate  Chiefs.  Appeals  Offices,  are 
delegated  authority,  under  Section  7122 
of  the  Internal  Revenue  Code,  to  accept 
offers  in  compromise  and  to  reject  offers 
in  compromise  regardless  of  the  amount 
of  the  liability  sought  to  be 
compromised.  This  authority  does  not 
pertain  to  offers  in  compromise  of 
liabilities  arising  under  laws  relating  to 
alcohol,  tobacco,  and  firearms  taxes. 
The  authority  delegated  to  District 
Directors  may  not  be  redelegated  lower 
than  Division  Chief;  except  that  the 
authority  with  respect  to  the  withdrawal 
of  an  offer  in  compromise  based  upon 
doubt  as  to  collectibiUty  may  be 
redelegated  to  Chief.  Special 
Procedures.  The  District  Director  in  a 
streamlined  district  may  not  redelegate 
tills  authority.  The  authority  delegated 
to  Regional  Counsel  may  not  be 
redelegated.  except  that  the  authority  to 
reject  offers  in  compromise  may  be 
redelegated.  but  not  lower  than  to 
District  Counsel.  Regional  Director  of 
Appeals.  Chiefs  and  Associate  Chiefs. 
Appeals  Offices,  may  not  redelegate  this 
authority. 


2.  Assistant  Service  Center  Directors 
are  delegated  authority,  under  Section 
7122  of  the  Internal  Revenue  Code,  to 
accept  offers  in  compromise,  limited  to 
penalties  based  solely  on  doubt  as  to 
liability,  and  to  reject  offers  in 
compromise,  limited  to  penalties, 
regardless  of  the  amount  of  the  liability 
sought  to  be  compromised,  and  to 
summarily  reject  without  further 
investigation,  offers  based  solely  on 
doubt  as  to  Uability  regardless  of  the 
amount  of  the  liability  sought  to  be 
compromised,  limited  to  obvious  offers 
that  are  fiivol.  groundless  or  dilatory,  or 
where  the  liability  has  been  finally 
determined  by  the  Tax  Court  or  other 
courts,  or  by  a  Commissioner's  final 
closing  agreement,  or  where  the  offer  is 
based  upon  an  agreed  liability  in  which 
administrative  appeal  rights  have  been 
exercised  or  waived.  This  authority  does 
not  pertain  to  offers  in  compromise  of 
liabilities  arising  imder  laws  relating  to 
alcohol,  tobacco,  and  firearms  taxes. 
This  authority  may  be  redelegated  only 
to  the  Chief.  Compliance  Division. 

3.  Delegation  Order  No.  11  (Rev.  17) 
effective  October  31. 1987  is  superseded. 

Dated:  March  25. 198a 
Approved. 

Charles  H.  Brennan. 

Deputy  Commissioner  (Operations). 
[FR  Doc.  88-10520  Filed  5-10-88;  8:45  am] 
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TNs  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  poblistied 
under  the  "Government  In  the  Sunshine 
Act"   (Pub.   L   94-409)  5  U.S.C.   552t)(e)(3). 


INTBMATMNAL  TRAOC  COMMISSION 

I 

lUSITC  SE-«ft-lll  j 

TIME  AND  DATE  Tuesday,  May  10, 1968 

at  10:00  a.m. 

PLACC:  Room  101,  500  E  Street.  SW^ 

Washington.  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda. 

2.  Minutes. 
i.  Ratifications. 

4.  Petitioiien  and  Complaints. 

5.  tov.  303-TA-19,  -20  and  731-TA-3OT/399 
(P)  (Antifriction  Bearings  (other  than  tapered 
roller  beatings)  from  the  Federal  Republic  of 


Germany.  France.  Italy.  Japan,  Romania, 
Singapore,  Sweden.  Thailand,  and  the  United 
Kingdom — briefing  and  vote. 

6.  Inv.  731-TA-377  (Final)  (tatemal 
Combustion  Pork-Lift  Trucks  from  Japan) — 
briefing  and  vote. 

7.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Kenneth  R.  Mason, 
Secretary.  (202)  25^-1000. 
Kenneth  R.  Maaoo, 

Secretary. 
AprU  2a  1988. 

[FR  Doc  88-10586  Filed  5-6-88: 4:55  pm) 

miMM  COW  7«a»-<»-«i 

NEIGHBORHOOD  REINVESTMENT 

CORPORATION 

TIME  AND  date:  7:30  a.m.— Monday,  May 

16, 1988. 


UMI 


place:  Federal  Reserve  System,  20th 
and  Constitution  NW.,  Private  Dining 
Room,  (Eccles  Building,  C  Street 
Entrance],  Washington,  DC  20551. 

STATUS:  Open. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Bonnie  Nance  Frazier, 
Director  of  Communications.  376-2623. 

aoenda: 

I.  Call  to  Order  and  Remarks  of  Chairman. 

D.  Consideration  of  May  12, 1968  Personnel 
Committee  Meeting  Report  Regarding: 
(A)  Performance  Appraisal  Policy  for 
Corporate  Officers:  and  (B)  Officer 
Compensation  PoKcy. 

Carol  |.  McCabe. 

Secretary. 

[FR  Doc.  8fr-10633  Filed  5-9-68;  3U)9  pm] 

MLUNQCOOC  TSTO-eVM 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  correctiorts  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  ttie  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  HEALTH  AND    ' 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  184 
[Dock*!  No.  756-0265] 

Nisin  Preparation;  Affirmation  of  GRAS 
Status  as  a  Direct  Human  Food 
Ingredient 

Correction 

In  rule  document  88-7459  beginning  on 
page  11247  in  the  issue  of  Wednesday, 
April  6, 1988,  make  the  following 
correction: 

6n  page  1124a  in  the  first  column,  in 
the  second  complete  paragraph,  in  the 
10th  line,  "50"  should  read  "40". 

aajjNocooE  isomvo 


DEPARTMENT  OF  HEALTH  AND 
miMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  452 

[Docket  Na88Nm048] 

Antibiotic  Drugs;  Erytliromycin  T(4>ical 
Gel 

Correction 

In  rule  document  88-8151  beginning  on 
page  12414  in  the  issue  of  Thursday, 
April  14, 1988.  make  the  following 
corrections: 

1.  On  page  12414.  in  the  third  column, 
in  the  second  paragraph,  in  the  20th  line, 
"hearing"  should  read  "heading". 

2.  On  the  same  page,  in  the  same 
columa  in  the  third  paragraph,  in  the 
18th  line,  "fact"  should  read  "face". 

§452.510e    (Corrected] 

3.  On  page  12415,  in  the  first  column. 


in  §  452.510e(aKl).  in  the  second  line, 

"identify"  should  read  "identity". 

4.  On  the  same  page,  in  the  second 
column,  in  §  452.510e(b],  in  the  14th  line, 
"of  should  read  "to". 

5.  This  document  also  corrects  the 
heading  which  should  read  as  set  forth 
above. 

BnXINQ  CODE  1S0S41-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  866, 876,  MS  and  1002 

[Docket  Na  87N-0373] 

Medical  Devices  and  Radiological 
Health  Regulations;  Editorial 
Amendments 

Correction 

In  rule  document  88-7528  beginning  on 
page  11251  in  the  issue  of  Wednesday, 
April  6, 1988,  make  the  following 
corrections: 

On  page  11253,  in  the  third  column, 
the  amendatory  instructions  that  were 
incorrectly  numbered  as  "35",  "36"  and 
"34"  should  read  "38",  "39"  and  "40" 
respectively.  Also,  on  page  11254.  in  the 
first  column,  the  amendatory 
instructions  that  were  incorrectly 
numbered  as  "34"  and  "36"  should  read 
"42"  and  "43"  respectively. 

WUINQ  CODE  1505.O1-D 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  175, 176, 177,  and  178 

[Docket  Na  80N-042a] 

Colorants  for  Polymers 

Correction 

In  proposed  rule  docimient  88-7425 
beginning  on  page  11402  in  the  issue  of 
Wednesday,  April  6, 1988,  make  the 
following  corrections: 

1.  On  page  11407.  in  the  third  column, 
in  the  last  paragraph,  in  the  third  line. 
"§  3279"  should  read  "5  17^3297". 


Federal  Register 
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2.  On  page  11408.  in  the  table,  in  the 
entry  for  item  23,  in  the  third  column,  in 
\he  fifth  line,  remove  "green.". 

3.  Also  in  the  table,  in  the  same 
column,  in  the  entry  for  item  25,  in  the 
second  line,  "additional"  siiould  read 
"other". 

MUJNQ  CODE  190S41-D 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  Na  SSE-OIOS] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Deursil* 

Correction 

In  notice  document  88-8152  beginning 
on  page  12463  in  the  issue  of  Thursday, 
April  14, 1988,  make  the  following 
correction: 

On  page  12464,  in  the  first  column,  in 
the  first  complete  paragraph,  in  the  last 
line,  "21  CFRA  10.30"  should  read  "21 
CFR  10.30". 

WLUNO  COOC  1K»«1-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  88E-0068] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Spectamine* 

Correction 

In  notice  document  88-8150  beginning 
on  page  12464  in  the  issue  of  Thursday, 
April  14, 1988,  make  the  following 
correction: 

On  page  12464,  in  the  second  column, 
under  supplementary  information,  in 
the  third  paragraph,  in  the  second  line, 
after  "Spectamine*"  insert  "(lofetamine 
HCl,  1-123  injection],  which  is 
recommended". 

WLUNG  COOE  1SO$.«1-0 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Healtti 
Administration 

29  CFR  Parts  1907  and  1910 
(Docfcat  Na  S-110] 

Safety  Testing  or  Certification  of 
Certain  Workplace  EQuipment  and 
■latariaia;  Delation  of  Soedflc  Testino 
Laboratory  Names;  Definition  of 
NationaMy  Recognized  Testing 
Laboratory;  Determination  of  Eligible 
Testing  Organizations  | 

Correction 

In  rule  document  88-7782  beginning  on 
page  12102  in  the  issue  of  Tuesday.  April 
12. 1988,  make  the  following  correction: 


Sl9ia7    [CorreetKl] 

On  page  12120,  in  the  third  column,  in 
S  1910.7(b)(2)(i).  in  the  Rnt  line,  remove 
"or*. 

MLUNQ  CODE  1t06«1« 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  301 

[Dodwl  Na  S03S1-M51] 

Pacific  HaHbut  Fisheries 

Correction 
In  rule  docimient  88-7191  begini^  on 
Table  1.— Regulatory  Area  RsMng  Periods 


page  10536  in  the  issue  of  Friday.  April 
1. 1988,  make  the  following  correction: 

S  301.8    [CorrectMll 

On  page  10539,  in  {  301.6.  in 
paragraph  (a),  the  table  should  read  as 
follows: 


2A 

28 

2C-3A-38 

4A 

4e 

40 

40 

4E 

6/26-7/01 

5/06-5/14 

5/23-5/24 

5/23-5/24 

5/23-5/24 

6/20-6/21 

8/02-8/09 

6/01-6A>3 

7/2S-7/30 

'-6/12 

6/20-6/21 

6/20-6/21 

6/20-6/21 

6/22-6/2S 

9/16- > 

6/04-6/06 

S«1-' 

•-S/2S 

9/07-9/06 

BfOS-VfM 

6/04-6/07 

6/24^25 

6/07-6/09 

10AJ3-10/04. 

9/07-9/06 

war-VM 

6/26-6/27 

6/104/12 

IS/17.  • 

9/16- • 

9/16- ■ 

6/26-6/29 
6«0-7/01 
7/02-7/03 
7/04-7/05 
7/06-7/07 
7/06-7/06 
7/10-7/11 

6/13-6/15 
6/16.6/16 
6/19-6/21 
6/22-6/24 
6/25-6/27 
6/26.6/30 
7/01-7/03 

7/12-7/13 
7/14-7/15 
7/16-7/17 
7/16-7/19 
7/20-7/21 

7/04-7/06 
7/07-7/09 
7/10-7/12 
r/13-7/15 
7/16-7/18 

7/22-7/23 

7/19-7/21 

7/24-7/25 

7/22-7/24 

7/26-7/27 

7/25-7/27 

7/2S-7/29 

7/28-7;S0 

7/30-7/31 

7/31-6/02 

6/01-6/02 

6/03-6/05 

6/03-6/04 

6/06-6/Oe 

. 

6/05-6/06 

6/09-8/11 

6/07-6/06 

6/12-6/14 

6/09-6/10 

6/15-8/17 

0/11-6/12 

8/16-8/20 

6/13-6/14 

S/21-8/23 

6/15-6/16 

6/24-8/26 

• 

V17-8/19 

8/27-8/29 

6/19-6/20 

8/30-9/01 

6/21-6/22 

9/02-9/04 

6/23.6/84 

9/05.9/07 

6/25-6/26 

9/08-9/10 

8/27-6/26 

9/11-9/13 

8/29-8/30 

9/14-9/16 

8/31-9/01 

, 

9/17-9/19 

9/02-9/03 

9/20-9/22 

9/04-0/06 

9/23-9/25 

9/06.9/07 

9/28-9/28 

9/06-9/09 

9/29-10/01 

9/10-9/11 

10/02-10/04 

9/12-9/13 

10/06-10/07 

9/14-0/15 

10/08-10/10 

9/16-9/17 

10/11-10/13 

9/18-9/19 

10/14-10/16 

9/20-9/21 

9/22-9/23 

9/24-9/25 

9/26-9/27 

9/26-9/29 

9/30-10/01 

10/02-10/03 

10/04-10/05 

10/06-10/07 

10/06-10/09 

10/10-10/11 

10/12-10/13 

10/14-10/15 

10/17-10/19 
10/20-10/22 
10/23-10/25 
10/26-10/28 
10/29-10/31 

1 

10/16-10/17 
10/18-10/19 
10/20-10/21 
10/22-10/23 
10/24-10/25 
10/26-10/27 
10/26-10/29 

10/30-10/31 

Wednesday 
May  11,  1988 


Part  11 

Department  of 
Transpoiiation 

Research  and  Special  Programs 
Administration 


City  of  New  Yoric  Regulations  Governing 
Routing  and  Time  Restrictions  on 
Transportation  of  Hazardous  RHaterials; 
Notice 


'  DM*  to  be  tnwuncad  by  «•  OonmiMion. 
MJJNQ  COOS  1IHW81P 
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DEPARTMENT  OF  TRANSPORTATION 

nesearcn  aiKi  opecm  rrosrains 
Administration  , 

(Inconsistwwy  Ruing  Na  IR-23;  Dodcat 
iRA-40B] 

City  of  Nmv  York  Regulations 
Governing  Routing  and  Time 
Restrictions  on  Transportation  off 
Hazardous  Materials 

Applicants:  National  Tank  Truck 
Carriers,  Inc.  (NTTC)  and  American 
Trucking  Associations,  Inc.  (ATA). 

City  Regulations  Affected:  City  of 
New  Yoik  Fire  Department  Regulations 
for  the  Transportation  of  Hazardous 
Cargo  through  the  City  of  New  York  by 
Motor  Vehicle,  Sections  II,  ED,  IV,  and  V. 

Applicable  Federal  Requirements: 
Hazardous  Materials  Transportation 
Act  (HMTA)  (Public  Law  93-633,  49 
App.  U.S.C  1801  et  seq.]  and  the 
Hazardous  Materials  Regulations  (HMR) 
(49  CFR  Parts  170  through  179)  issued 
thereunder. 

Mode  Affected:  Hi^way.  | 

Issue  Date:  May  5, 1988. 

Ruling:  Sections  IIB,  nc.  UD.  Ill,  IV, 
and  VD  of  the  City  of  New  York's  Fire 
Department  Regulations  for  the 
Transportation  of  Hazardous  Cargo 
throu^  the  City  of  New  York  by  Motor 
Vehicle  are  inconsistent  with  the  HMTA 
and  the  HMR  and,  therefore,  preempted 
under  section  112(a]  of  the  HMTA  (49 
App.  U.S.C.  1811(a)).  Section  VF  of  the 
City's  Regulations  is  consistent  with  the 
HMTA  and  the  HMR  and,  therefore,  not 
preempted. 

SUMMAIIY;  This  inconsistency  ruling  is 
the  opinion  of  the  OfHce  of  Hazardous 
Materials  Transportation  (OHMT)  of  the 
Department  of  Transportation  (DOT) 
concerning  whether  Sections  II.  m,  IV, 
and  V  of  the  City  of  NewYoric  Fire 
Department  Regulations  for  the 
Transportation  of  Hazardous  Cargo 
through  the  City  of  New  York  by  Motor 
Vehicle  are  inconsistent  with  the  HMTA 
and  the  HMR  and  thus  preempted  by 
section  112(a)  of  the  HMTA.  This  ruling 
was  applied  for  and  is  issued  imder  the 
procedures  set  forth  at  49  CFR  107.201- 
107.209. 
RM  FURTHER  INFORMATION  CONTACT: 

Edward  R  Bonekemper,  m.  Senior 
Attorney,  Office  of  the  Chief  Counsel, 
Research  and  Special  Programs 
Administration,  Department  of 
Transportation.  Washington.  DC  20590 
[Tel.  (202)  366-4362]. 

I.  Background 

A.  Chronology  ' 

On  April  13. 1987,  the  National  Tank 
Truck  Carriers,  Inc.  (NTTC)  and  the 


American  Trucking  Associations,  Inc. 
(ATA)  applied  for  an  administrative 
ruling  to  determine  whether  certain  City 
of  New  York  Fire  Department  hazardous 
materials  routing  and  time  of  transit 
regulations  are  inconsistent  with  the 
HMTA  and  the  HMR  and.  therefore, 
preempted  under  section  112(a)  of  the 
HMTA. 

The  applicants  also  requested  a  ruling 
concerning  the  consistency  of  certain 
hazardous  materials  routing  regulations 
of  the  Port  Authority  of  New  Yoric  and 
New  Jersey.  On  January  29, 1988, 
however,  the  applicants  withdrew  their 
application  concerning  the  Port 
Authority  regulations  on  the  ground  that 
the  Port  Au^ority  had  amended  the 
regulations  at  issue. 

On  May  18, 1987,  OHMT  published  a 
Public  Notice  and  Invitation  To 
Comment  soliciting  public  comments  on 
the  ATA/NTCC  a^lication.  Detailed 
comments  were  filed  by  the  applicants 
(together  with  the  National  Paint  & 
Coatings  Association,  Inc.)  and  by  the 
City  of  New  Yoiic  (the  City).  Comments 
in  support  of  the  ATA/NTCC  position 
were  filed  by  the  Union  Carbide 
Corporation  and  the  New  Jersey 
Turnpike  Authority. 

The  applicants'  request  for  a  similar 
ruling  concerning  Directives  3-76, 5-63, 
6-76,  and  7-74  of  the  City  of  New  York 
Fire  Department's  Bureau  of  Fire 
Prevention  is  the  subject  of  a  separate 
docket  (IRA-40B)  and  was  addressed  in 
a  separate  inconsistency  ruling.  IR-22. 
52  FR  46574  (Dec.  8. 1987)i  correction.  52 
FR  49107  (Dec.  29, 1987);  notice  of 
appeal,  53  FR  5538  (Feb.  24, 1988).  Those 
directives  require  tank  truck  carriers  to 
obtain  City  permits  before  transporting 
compressed  gases,  flanunable  and 
combustible  liquids,  and  flammable  and 
combustible  mixtures  in  the  City. 

B.  General  Authority  and  Preemption 
under  the  HMTA 

The  HMTA  at  section  112(a)  (49  App. 
U.S.C.  1811(a))  preempts  "*  *  *  any 
requirement,  of  a  State  or  political 
subdivision  thereof,  which  is 
inconsistent  with  any  requirement  set 
forth  in  [the  HMTA],  or  in  a  regulation 
issued  under  [the  HMTA]."  This  express 
preemption  provision  makes  it  evident 
that  Congress  did  not  intend  the  HMTA 
and  its  regulations  to  completely  occupy 
the  field  of  transportation  so  as  to 
preclude  any  state  or  local  action.  The 
HMTA  preempts  only  those  state  and 
local  requirements  that  are 
"inconsistent" 

In  the  HMTA's  Declaration  of  Policy 
(section  102)  and  in  the  Senate 
Conunerce  Committee  language 
reporting  out  what  became  section  112 
of  the  HMTA,  Congress  indicated  a 


desire  for  uniform  national  standards  in 
the  field  of  hazardous  materials 
transportation.  Congress  inserted  the 
preemption  language  in  section  112(a) 
"in  order  to  preclude  a  multiplicity  of 
state  and  local  regulations  and  the 
potential  for  varying  as  well  as 
conflicting  regulations  in  the  area  of 
hazardous  material  transportation"  (S. 
Rep.  1192. 93  Cong..  2d  Sess..  37-38 
(1974)).  Through  its  enactment  of  the 
HMTA,  Congress  gave  the  Department 
the  authority  to  promulgate  uniform 
national  standards.  While  the  HMTA 
did  not  totally  preclude  state  or  local 
action  in  this  area.  Congress  apparently 
intended,  to  the  extent  possible,  to  make 
such  state  or  local  action  unnecessary. 
The  comprehensiveness  of  the  HMR. 
issued  to  implement  the  HMTA. 
severely  restricts  the  scope  of 
historically  permissible  state  or  local 
activity. 

Although  advisory  in  nature, 
inconsistency  rulings  issued  by  OHMT 
under  49  CFR  Part  107  provide  an 
alternative  to  litigation  for  a 
determination  of  the  relationship 
between  Federal  requirements  and  those 
of  a  state  or  political  subdivision.  If  a 
state  or  poUtical  subdivision 
requirement  is  found  to  be  inconsistent, 
the  state  or  local  government  may  apply 
to  OHMT  for  a  waiver  of  preemption.  49 
App.  U.S.C.  1811(b):  49  CFR  107.215- 
107.225. 

In  issuing  its  advisory  inconsistency 
rulings  concerning  preemption  under  the 
HMTA.  OHMT  is  guided  by  the 
principles  enimciated  in  Executive 
Order  12812  entitled  "Federalism"  (52 
FR  41685.  Oct  3a  1987).  Section  4(a)  of 
that  Executive  Order  authorizes 
preemption  of  state  laws  only  when  the 
statute  contains  an  express  preemption 
provision,  there  is  other  firm  and 
palpable  evidence  of  Congressional 
intent  to  preempt  or  the  exercise  of 
state  authority  directly  conflicts  with  the 
exercise  of  Federal  authority.  The 
HMTA.  of  course,  contains  an  express 
preemption  provision,  which  OHMT  has 
implemented  through  regulations  and 
interpreted  in  a  long  series  of 
inconsistency  rulings  beginning  in  1978. 

Since  these  proceedings  are 
conducted  pursuant  to  the  HMTA.  only 
the  question  of  statutory  preemption 
under  the  HMTA  will  be  considered.  A 
court  might  find  a  non-Federal 
requirement  preempted  for  other 
reasons,  such  as  statutory  preemption 
under  another  Federal  statute, 
preemption  under  state  law,  or 
preemption  by  the  Commerce  Clause  of 
the  U.S.  Constitution  because  of  an 
undue  burden  on  interstate  commerce. 
However,  OHMT  does  not  make  such 
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determinations  in  its  inconsistency 
ruling  process. 

OHMT  has  incorporated  into  its 
procedures  (49  CFR  107io9(c))  the 
following  criteria  for  determining 
whether  a  state  or  local  requirement  is 
consistent  with,  and  thus  not  preempted 
by."  the  HMTA: 

(1)  Whether  compliance  with  both  the  non- 
Federal  requirement  and  the  Act  or  the 
regulations  issued  under  the  Act  is  possible; 
and 

(2)  The  extent  to  which  the  non-Federal 
requirement  is  an  obstacle  to  the 
accomplislunent  and  execution  of  the  Act  and 
the  Yegulations  issued  under  the  Act 

These  criteria  are  based  upon,  and 
supported  by,  U.S.  Supreme  Court 
decisions  in  preemption  Hines  v. 
Davidowitz,  312  U.S.  52  (1941);  Florida 
Lime  Sr  Avocado  Growers,  Inc.  v.  Paul, 
373  U.S.  132  (1963);  Ray  v.  Atlanta 
Richfield  Co.,  435  U.S.  151  (1978). 

The  first  criterion,  the  "dual 
compliance"  test  concerns  those  non- 
Federal  requirements  which  are 
irreconcilable  with  Federal 
requirements;  that  is.  compliance  with 
the  non-Federal  requirement  causes  the 
Federal  requirement  to  be  violated,  or 
vice  versa.  The  second  criterion,  the 
"obstacle"  test  involves  determining 
whether  a  state  or  local  requirement  is 
an  obstacle  to  accomplishing  and 
executing  the  HMTA  and  the  HMR;  a 
requirement  which  is  such  an  obstacle  is 
inconsistent  Application  of  this  second 
criterion  requires  an  analysis  of  the  non- 
Federal  requirement  in  li^t  of  the 
requirements  of  the  HMTA  and  the 
HMR,  as  well  as  the  purposes  and 
objectives  of  Congress  in  enacting  the 
HMTA  and  the  manner  and  extent  to 
which  those  purposes  and  objectives 
have  been  carried  out  through  the 
OHMTs  regulatory  program. 

n.  Effect  of  Pending  Litigation 

The  City  requests  that  OHMT  abstain 
&t)m  issuing  an  inconsistency  ruling 
until  the  U.S.  District  Court  for  the 
Eastern  District  of  New  York  reviews 
the  record  before  the  Court  and  makes 
findings  in  a  pending  court  case. 
National  Paint  Br  Coatings  Assn.,  Inc.  v. 
City  of  New  York  (E.D.  N.Y„  84  CV 
4525),  in  which  ATA  is  one  of  the 
plaintiffs.  For  the  reasons  discussed  in 
detail  in  IR-22,  supra,  pp.  46575-6, 
OHMT  will  not  abstain  bom  issuing  an 
inconsistency  ruling  concerning  these 
issues.  Thus,  in  light  of  OHMTs  intent 
to  preempt  certain  areas,  the  existence 
of  the  inconsistency  ruling  process  for 
the  issuance  of  advisory  opinions 
concerning  such  issues,  and  the 
potential  that  an  inconsistency  ruling 
might  assist  in  resolution  of  the  pending 
judicial  proceedings,  OHMT  will 


address  the  issues  raised  by  the 
applicants. 

m.  City  of  New  York's  Time  of  Transit 
and  Routing  Regulations 

A.  Overview 

This  proceeding  concerns  Section  III 
(Time  of  Transit)  and  Section  IV 
(Routing)  of  the  City  of  New  York's  Fire 
Department  Regulations  for  the 
Transportation  of  Hazardous  Cargo 
through  the  City  of  New  York  by  Motor 
Vehicle,  as  weU  as  related  provisions  in 
Section  II  and  V  of  those  Regulations. 
Section  II  (Scope)  of  those  Regulations 
limits  their  application  (Section  II B]  to 
shipments  in  interstate  and  intrastate 
commerce  passing  through  the  City 
without  pickup  or  delivery  and  to 
deliveries  to  piers,  airports  and  shipping 
terminals  for  transshipment  out  of  the 
City.  In  addition.  Section  II A  specifies 
that  those  regulations  apply  to  certain 
defined  "Hazardous  cargoes"  but  not  to 
numerous  other  "conunodities"  which 
constitute  hazardous  materials  under  49 
CFR  Part  172,  Subpart  R  Finally.  Section 
II D  provides  that  motor  vehicles 
meeting  the  Fire  Department  regulations 
at  issue  (and  found  inconsistent]  in  IR- 
22,  supra,  need  not  conform  to  the 
routing  and  time  requirements  at  issue 
here. 

Section  III  requires  "hazardous  cargo" 
shipments  throujgh  the  City  to  be 
transported  on  weekends  or  holidays,  or 
during  specified  non-rush  hours  on  non- 
holiday  weekdays.  Permissible  weekday 
times  are:  (1)  for  explosives  and 
prohibited  materials  for  which  specific 
fire  Department  permission  has  been 
obtained:  10  a.m.-3  p.m.  and  7  p.m.-6 
a.m.;  (2)  for  all  other  "hazardous  cargo": 
9  a.m.-4p.m.  and  6  p.m.-7  a.m.  Weekend 
and  holiday  traffic  is  restricted  "[a]s 
traffic  conditions  permit,  consistent  with 
the  rules  and  regulations  of  government 
agencies  and/or  authorities  having 
jurisdiction."  In  addition.  Section  III 
allows  explosives  shipments  only  during 
daylight  hours,  although  exceptions  may 
be  obtained  for  escorted  nighttime 
shipments. 

Section  IV  contains  14  typewritten 
pages  of  detailed  hazardous  materials 
routing  requirements  specifying  which 
particular  highways  must  be  used  to  go 
from  one  specified  location  to  another 
(e.g.,  "FROM  NEW  JEKSEY  TO 
WESTERN  PORTION  OF 
WESTCHESTER  COUNTY  AND 
UPSTATE  NEW  YORK,"  "FROM  NEW 
JERSEY  TO  EASTERN  WESTCHESTER 
COUNTY.  UPSTATE  NEW  YORK  AND 
NEW  ENGLAND,"  etc.). 

Section  V  (General  Rules  Applicable 
to  Hazardous  Cargo  Shipments  Passing 
Through  the  City)  contains  two 


subsections  which  are  challenged  by  the 
applicants.  Subsection  D  provides: 
"Vehicles,  when  transporting  hazardous 
cargo  through  the  City,  shall  not  be 
fueled  in  the  City  of  New  Yoric,  nor  shall 
any  stop  be  made  within  the  City, 
except  as  required  by  traffic." 
Subsection  F  states:  "Vehicles 
transporting  Hazardous  Cargo  shall 
avoid  congested  areas  so  far  as  is 
practicable  and  use  highway  exists  as 
close  as  possible  to  final  destination." 

B.  Applicants' Arguments 

NTTC  and  ATA  contend  that  the 
City's  rush-hour  prohibitions  effectively 
ban  the  vast  majority  of  hazardous 
materials-carrying  vehicles  meeting 
Federal  requirements  and  acceptable 
throughout  the  rest  of  the  Nation  from 
passing  through  New  York  City  during  a 
significant  part  of  the  commercial 
workday.  They  argue  that  these  time 
restrictions  cause  delays  just  outside  the 
City  and  diversions  around  the  City. 
They  state  that  these  impacts  occur 
outside  of,  rather  than  in.  New  York 
City. 

The  applicants  assert  that  the  City's 
time  and  routing  restrictions  reduce  the 
City's  exposure  to  the  inherent  risks  of 
hazardous  materials  transportation  by 
exiMrting  that  risk  to  other  jurisdictions. 
They  allege  that  this  cannot  be  done, 
under  prior  inconsistency  rulings, 
without  adequate  safety  justification 
and  appropriate  coordination  with 
adjoining  affected  jurisdictions,  and  that 
the  City  has  neither  consulted  or 
coordinated  with  surrounding 
jurisdictions  nor  evaluated  the  effect  of 
its  regulations  on  those  jurisdictions. 
Applicants  allege  that  the  City's  routing 
regulations  force  traffic  to  go  around  the 
City,  thereby  significantly  increasing 
driving  mileage  and  causing  delays.  In 
addition,  they  advance  ai-guments 
concerning  the  necessity  of  routing 
hazardous  materials  around  the  George 
Washington  Bridge  because  of  the 
combined  effect  of  the  City's  and  the 
Port  Authority's  regulations.  They  allege 
that  the  latter  regulations  bar 
transportation  using  the  only  exit  route 
(Washington  Expressway)  authorized  by 
the  City.  The  applicants  conclude  that 
the  City's  routing  regulations  are 
inconsistent  with  the  HMTA,  49  CFR 
177.853  and  prior  inconsistency  rulings. 
The  gist  of  applicant's  position  is  set 
forth  in  the  following  paragraphs  of  their 
comments: 

The  City's  ban  on  DOT-specification 
equipment  for  all  interstate  shipments 
involving  pick-up  or  delivery  in  New  York 
City  and  its  discriminatory  restraints  even  on 
through  shipments  in  DOT-specification 
equipment  (only  during  certain  Umes-of-day, 
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over  specified,  Uinited  routes  and  aub)act  to 
severe  restraints  on  vehicle  movement)  are 
perse  inconsistent  with  the  HMTA. Hvese 
restrictions  are  for  all  practical  purposes 
local  embargoes  on  interstate  transportation 
of  hasardous  materiab  disgDised  as  mere 
traffic  cootrola. 


The  City  does  not  prohibit  the 
transportation  of  hazardoas  materials  on  any 
of  its  streets,  nor  does  it  impose  any  curfew 
restrictions  if  the  vehicle  lued  meets  the 
City's  technical  specifications.  Assuming  that 
the  Qty's  special  hazardous  materials 
transportation  regulations  have  a  ratioaal 
purpose,  the  City  has  clearly  determined  that 
hazardoas  materials  can  safely  be 
transported  tXalihoanoa  aU  dtyttreels 
provided  vehicles  and  driven  meet  the  level 
of  safety  required  by  New  York  City's 
regulations.  As  has  been  shown,  however. 
City-specification  equipment  does  not 
provide  the  level  of  safety  achieved  by  DOT- 
spedficalion  equipment.  Thus,  the  City's  ban 
on  pick-^M  and  delivefies  in  interstate 
commerce  by  DOT-spedfication  equipment 
and  the  Qty's  discriminatofy  restraints  on 
routing,  time-of-day  and  freedom  of 
movement  applicable  only  to  DOT- 
specification  equipment,  are  clearly  not 
necessary  for  safety. 

But  these  bans  and  restraints  do  exert  a 
serious  re-routing  impact  and  resulting 
degradation  of  overall  safety.  To  avoid  this 
adverse  result  on  safety  the  Qty  would  have 
to  engage  in  a  thorough  analysis  of  all 
relevant  safety  factors  and  a  thorough  i 
coordination  of  routing  and  curfew  * 

restrictions  with  adfoining  affected 
jurisdictioos  such  as  New  Jersey  DOT. 
Paramns,  New  Jersey.  Westchester.  Nassau 
and  Sufibik  Counties  and  upstate  New  York 
counties  and  munidpaUties.  Tberefote.  even 
though  local  regnlatioos  dealing  with  traffic 
control  may  be  appropriate,  when,  as  ia  the 
case  of  New  York  City  (and  the  Port 
Authority),  local  traffic  regulations  cause 
significant  re-routing  of  traffic,  aJ/  relevant 
safety  factors  must  be  considered  before  the 
regulations  can  be  conaidered  oonaisteni  with 
the  HMTA. 

C.  City's  Arguments 

In  response  to  the  applicants' 
arguments,  the  Qty  contends  that  its 
time  and  routing  reqiurements  are  not 
inconsistent  vritb  Federal  requirements, 
primarily  because  there  are  no 
conflicting  Federal  regulations  on  the 
routing  of  flammables,  combustibles  and 
compressed  gases.  The  City  points  out 
that,  although  49  App.  U.S.C.  1804(a) 
authorizes  the  Department  to  issue 
routing  rules,  it  has  not  done  so  for  these 
particular  hazardous  materials. 

The  City  cites  the  following  twoj 
specific  DOT  regulations  for  the 
respective  propositions  that  more 
stringent  local  requirements  are 
permissible  and  that  there  is  no  intent  to 
preempt  state  or  local  regulation  m  this 
area: 

Every  motor  vehicle  containing  hazardous 
materials  must  be  driven  and  parked  ii  i 


compliance  with  die  laws,  ordinances,  and 
regulations  of  the  jurisdiction  in  which  it  is 
being  operated,  unless  they  are  at  variance 
«vitb  specific  regulations  of  [DOT]  which  are 
applicable  to  the  operaikm  of  that  vehicle 
and  which  impose  a  more  stringent  obligation 
or  restraint  [49  C.F.R.  i  397.3.] 

Except  as  otherwisa  specifically  indicated. 
Parts  390-397  of  this  sabchapter  are  not 
intended  to  preclude  state  or  subdivisions 
thereof  from  establishing  or  enforcing  State 
or  local  laws  relating  to  safety,  the 
compliance  with  wtridi  would  not  prevent 
full  compliance  with  tiwsa  regnlatknis  by  the 
pstaooi  subject  Ihento^  [48  CFJL I  aniao]. 

TTte  City  cites  Ray  v.  Atlantic 
RjchfieM.  435  U.S.  151  (1978).  for  the 
proposition  that  a  state  may  impose 
transportation  restrictions  when  the 
Department  of  Transportation  has 
neither  promulgated  such  a  reqtiirement 
nor  decided  that  sudi  a  requirement 
ought  not  be  imposed.  It  argues  that  it  is 
free  to  regulate  the  movement  of 
flammable  and  combustible  materials  in 
the  absence  of  any  express  inconsistent 
requirements  in  the  HMTA  or  the  HMR. 
The  City  further  cites  IR-1,  43  FR 10954 
(Apr.  20, 1978)  In  support  of  this 
proposition. 

file  City  provides  die  following 
summary  of  this  argument: 

The  only  federal  HMTA  regulations 
apphcable  to  routing  are  those  that  require 
shippers  to  avoid  densely  populated  areas, 
narrow  streets  and  alleys,  even  if  such  routes 
would  be  more  convenient  for  the  shippers, 
40  CJA.  i  397.9(a).  and  that  require 
hazardous  materials  to  be  transported 
without  "unnecessary  delay,"  49  CFJL 
1 177,8S3(a).  The  New  York  City  routing 
regulations  allow  a  practicable  alternative  to 
travel  through  densely  populated  areas, 
narrow  streets  and  alleys,  and  thus  are 
consistent  with  these  r^ulations.  The  City's 
curfew  requirements,  which  restrict  the 
transportation  of  flammables  and 
combustibles  to  non-rush  hours,  impose  only 
the  amount  of  delay  necessary  to  bmit 
hazardous  cargo  to  less  heavily  trafficked 
periods,  when  the  risk  of  acddeots  Is  reduced 
and  the  ability  of  emergency  response 
personnel  to  readi  the  scene  in  the  event  of 
an  accident  Is  improved. 

In  addition,  the  Qty  contends  that  the 
application  here  is  based  on  many  of  the 
same  arguments  raised — and  lost — by 
NTTC  in  City  of  New  York  v.  Ritter 
Transportation.  Inc.,  515  F.  Supp.  863 
(S.D.  N.Y.  1961).  affdsub  nom  National 
Tank  Truck  Carriers,  Inc.  v.  City  of  New 
York,  677  F.2d  270  (2d  Cir.  1982).  In  that 
case,  the  Federal  courts  refused  NTTCs 
request  for  a  declaratory  judgment  that 
the  City's  regulations  for  the 
transportation  of  hazardous  gases  were 
preempted  by  the  Commerce  Clause,  the 
NMTA  and  49  CFR  177.853.  In  denying 
that  request  for  a  declaratory  judgment 
and  entering  the  preliminary  injimction 
requested  l^  the  City,  the  District  Court 
said: 


the  purpose  of  40  CFR  177J63(a).  tai  requiring 
expeditious  movement  was  not  to  qiaed 
transportation  for  its  own  sake,  but  to  protect 
the  environs  frtMn  unduly  prakngad  exposure 
to  risks  of  fin  and  explosion. 

515  F.  Supp.  671. 

The  City  siunmarizes  this  argument  as 
follows: 

The  spirit  of  the  Ritter  opinion  is  equally 
applicable  to  the  Qty's  regulattons  for  the 
routing  of  flammable  materials.  Qearly,  the 
Rittar  court  upheld  the  principle  that  local 
authorities  are  generally  in  the  best  position 
to  evaluate  the  special  safety  needs  of 
densely  populated  urban  areas,  and  that  local 
judgment  must  not  be  disturbed  sbsent 
compelling  evMenoe  to  the  contrary.  The 
inconsistancy  petitioo  before  this  forum  is 
devoted  of  any  facto  which  would  warrant 
upsetting  this  astabhshsd  precedent  and 
Docket  40-B  should  be  dismissed  as 
insufficient  as  a  matter  of  law. 

D.  Applicants' Rebuttal  Arguments 

The  response  to  the  foregoing 
arguments  of  the  Qty,  the  applicants 
submitted  rebuttal  OHnments. 

They  first  quote  IR-3. 46  FR  18918 
(Mar.  26i,  1981)  for  the  proposition  that, 
for  a  local  routing  regtdation  to  be 
consistent  writh  the  HMTA.  the  local 
jurisdiction  must  "act  throogh  a  |»t)cess 
that  adeqtiately  wei^  the  full 
consequences  of  its  routing  dhoices  and 
ensures  the  safety  of  citizens  in  other 
jorisdictions  that  will  be  affected  by  its 
rules."  46  FR  18922.  Therefore,  die 
appbcants  atgue,  the  Qty  cannot 
imilaterally  adopt  time  and  routing 
restrictions  consistent  widi  the  HMTA. 
They  contend  that  the  City  has 
tmilaterally  adopted  its  regiJations 
without  evaluating  their  inqwct  on 
surrounding  communities,  that  those 
restrictioas  are  discriminatory  restraints 
on  through-shipments  in  DOT- 
specification  equipment  and  not  bona 
fide  traffic  control  measures,  that  they 
cmistitnte  a  self-serving  exportation  of 
perceived  riak  to  surrotrnding 
communities,  and  tiiat  tiiey  ^erefore  are 
inconsistent  with  the  HMTA. 

ATA/NTTC  further  assert  that  the 
City's  argument  about  the  need  "to  limit 
hazardous  cargo  to  less  heavily 
trafficked  periods"  is  tmdermined  by  the 
City's  own  determination  that 
hazardotis  materials  can  safely  be 
transported  at  all  hours  on  all  Qty 
streets  so  long  as  the  vehicles  and 
drivers  meet  the  Qty's  regulations.  The 
following  are  the  applicants'  conclusions 
concerning  this  argimient: 

As  has  been  shown  in  great  detail  in 
Applicants'  comments,  however,  equipment 
designed  to  City's  specifications  does  not 
provide  as  high  a  level  of  safety  as  does 
equipment  designed  to  DOT  specifications. 
Thus,  the  City's  ban  on  pickup  and  deliveries 


in  interstate  commerce  by  DOT  specification 
equipment  and  the  City's  discriminatory 
restraints  on  routing,  time-of-day  and 
freedom  of  movement  applicable  only  to- 
DOT  specification  equipment  are  clearly  not 
necessary  for  safety. 

What  these  bans  and  restraints  do  is  exert 
a  serious  rerouting  impact  and  resulting 
.  degradation  of  overall  safety.  To  attempt  to 
avoid  or  mitigate  this  adverse  safety  impact 
the  City  would  have  to  engage  in  a  thorough 
coordination  of  routing  and  curfew 
restrictions  with  adjoining  affected 
jurisdictions  such  as  the  State  of  New  Jersey, 
Paramus,  New  Jersey,  Westchester,  Nassau 
and  Suffolk  Counties  and  Upstate  New  York 
counties  and  municipalities.  Therefore,  even 
though  local  regulations  dealing  with  ti-affic 
control  may  be  appropriate  when,  as  in  the 
case  of  New  York  City,  local  b'affic 
regulations  cause  significant  rerouting  of 
traffic,  all  relevant  safety  factors  must  be 
considered  before  the  regulations  can  be 
considered  consistent  witii  the  HMTA.  The 
City  has  not  however,  acted  through  a 
process  that  adequately  weighs  the  external 
consequences  of  its  regulations  and, 
therefore,  the  City's  routing  and  curfew 
restaictions  are  inconsistent  with  the  HMTA. 

Finally,  the  applicants  argue  that  the 
Ritter  decision  relied  upon  by  the  City  is 
distinguishable  from  this  proceeding. 
They  assert  that  the  Court  in  Ritter 
considered  only  the  City's  virtually 
complete  ban  on  tank  truck 
transportation  of  compressed  gases,  a 
"ban"  which  applied  to  all  vehicles 
carrying  those  gases,  not  just  those 
meeting  HMR  requirements.  In  contrast, 
they  point  out,  the  flammable  materials 
routing  and  time  restrictions  at  issue 
here  are  only  applicable  to  equipment 
meeting  HKflU  requirements  and  that 
"City-specification  vehicles  can  go  into, 
out  of  and  dirough  the  Qty  for  pickups, 
deUveries  or  through  shipments  without 
the  burden  of  any  of  the  City's  routing 
and  time-of-day  restrictions."  Thus,  they 
argue,  the  Court  conceivably  could  find 
some  safety  benefit  for  the  virtually 
total  "ban"  at  issue  in  Ritter.  but  such 
benefits  are  not  present  here  where  the 
City  discriminates  in  favor  of  diose 
vehicles  which  do  not  provide  the  level 
of  safety  afforded  by  vehicles  and 
equipment  meeting  HMR  requirements. 

In  addition,  the  applicants  argue  that 
there  is  a  more  fundamental  reason  to 
invalidate  the  City's  Ritter-haaed 
argumenL  They  assert  that  die  Ritter 
Court  did  not  consider  the  impact  of  the 
City's  routing  restrictions  on  other 
jurisdictions — a  relevant  inconsistency 
factor  imder  IR-3,  supra.  Although  this 
issue  was  raised  on  appeal  in  that  case, 
the  Court  of  Appeals  declined  to 
address  the  issue  because  of  a  question 
of  the  parties'  "standing"  to  raise  the 
issue.  National  Tank  Truck  Carriers. 
Inc.  V.  City  of  New  York,  supra. 
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In  summary,  the  applicants  conclude: 
"That  part  of  the  Ritter  opinion  that 
upheld  the  Fire  Department's  routing  and 
time-of-day  restrictions  as  applied  to 
tank  truck  transportation  of  hazardous 
compressed  gases,  provides  no  authority 
as  to  the  City's  regulations  for  routing 
flammable  materials." 

£.  Ruling 

1.  Equipment-related  Requirements 

Section  n  D  of  die  City's  regulations 
allows  motor  vehicles  conforming  to  the 
City's  Fire  Department  specifications 
and  under  Fire  Department  permit  to 
transport  hazardous  materials  in  the 
City  without  conforming  to  the  routing, 
time,  escort  and  other  restrictions  in  the 
City's  regulations.  Section  II D  also 
requires  the  use  of  such  City-permitted 
vehicles  for  deliveries  for  storage  or  use 
or  for  pickups  in  the  City;  Uiis  provision 
conversely  bans  non-City-permitted 
vehicles  from  making  such  deliveries 
and  pickups  even  though  they  meet  all 
HMR  reqtiirements. 

Those  requirements,  however,  are 
inconsistent  under  the  "obstacle"  test 
because  they  are  inextricably  related  to 
other  Qty  provisions  which  already 
have  been  determined  to  be  inconsistent 
witii  die  HMTA  and  tiie  HMR.  In  IR-22. 
supra.  OHMT,  applying  the  "obstacle" 
test  found  inconsistent  with  Uie  HMTA 
and  die  HMR  the  City's  Bureau  of  Fire 
Prevention  Directives  containing  the 
vehicle  and  eqidpment  specifications 
and  permitting  system  referenced  by 
Section  n  D.  As  indicated  in  IR-22. 52  FR 
at  46584,  the  City  may  not  impose 
routing,  time,  escort  and  other 
restrictions  on  vehicles  carrying 
hazardous  materials  and  then  exempt  all 
Fire  Department-permitted  vehicles  from 
those  restrictions— as  it  has  done  in 
Section  0  D.  Routing  and  time 
requirements  which  are  based  upon  an 
inconsistent  permitting  system  create  an 
obstacle  to  the  accomplishment  and 
execution  of  the  HMTA  and  the  HMR 
and,  therefore,  are  themselves 
inconsistent  with  the  HMTA  and  the 
HMR.  Therefore,  die  Qty's  ban  on 
hazardous  materials  deliveries  and 
pickups  by  non-City-permitted  vehicles 
is  inconsistent  with  die  HMTA  and  the 
HMR. 

In  addition,  all  other  issues  aside,  to 
be  consistent  with  the  HMTA  and  the 
HMR  with  respect  to  routing  and  time 
issues,  the  City  would  have  to  eliminate 
either  (1)  the  inconsistent  Section  II  D 
exemption  for  City-approved  motor 
vehicles  or  (2)  its  routing  and  time 
restrictions. 


2.  Moohiess  of  Port  Audiority-Related 
Issues 

As  previously  indicated,  the 
applicants  withdrew  their  request  for  an 
inconsistency  nding  concerning  certain 
routing  regulations  of  die  Port  Authority 
of  New  York  and  New  Jersey  because 
the  regulations  at  issue  have  been 
amended  by  the  Port  Authority, 

Although  the  applicants  withdrew 
their  appUcation  only  with  respect  to  the 
Port  Authority  regulations  and  not  with 
respect  to  any  of  the  City's  regulations, 
the  withdrawal  did  have  an  effect  on 
applicants'  challenge  of  the  City's 
regidations.  This  effect  was  caused  by 
the  fact  that  applicants  had  argued  that 
the  Port  Authority  regulations  prohibited 
most  hazardous  materials-carrying 
vehicles  from  exiting  the  George 
Washington  Bridge  via  the  Washington 
Expressway,  that  the  City's  regulations 
required  diem  to  exit  that  Briti^e  via  the 
Washington  Expressway,  and  that  the 
combined  effect  of  the  Port  Authority 
and  City  regulations  constituted  a  ban  of 
bulk  transportation  of  flammable 
materials  and  a  great  restriction  of  dry 
fi^ight  transportation  of  flammable 
materials  over  the  George  Washington 
Bridge.  The  applicants  contended  diat 
the  combined  effect  of  these  regulations 
thus  forced  a  diversion  of  transportation 
aroimd  the  City,  thereby  adding 
considerable  driving  time  and  mileage  to 
all  of  those  hazardous  materials 
shipments. 

Because  the  Port  Authority  has 
amended  the  regulations  in  question  to 
eliminate  the  restrictions  criticized  by 
the  applicants,  the  issues  and  arguments 
concerning  the  combined  effects  of  the 
Port  Authority's  and  City's  regulations 
have  become  moot  . 

3.  City's  Routing  Requirements 

As  indicated  above,  insofar  as  the 
City's  Section  II D  purports  to  ban  non- 
City-permitted  motor  vehicles  from 
making  hazardous  materials  deliveries 
and  pickups  hi  the  City,  it  creates  an 
obstacle  to  the  accomplishment  and 
execution  of  the  HMTA  and  the  HMR. 
constitutes  an  inconsistent  cargo 
containment  and  related  equipment 
requirement  and.  therefore,  is 
preempted  by  the  HMTA.  IR-22.  supra. 
The  nding  being  issued  herein, 
therefore,  addresses  the  City's  routing 
requirements  for  through-traffic. 

Under  Section  II B  of  the  City's 
regulations,  the  City's  routing 
r^ulations perse  (Section  TV)  do  not 
apply  to  deliveries  and  pickups 
generally  but  instead  apply  only  to 
shipments  passing  through  the  City  and 
to  deliveries  to  piera.  airports  and 
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shipping  terminals  for  transshipment  out 
of  the  City.  Therefore,  the  issue  to  be 
resolved  here  is  the  consistency  with  the 
HMTA  and  the  HMR  of  the  Qty's 
detailed  throu^shipment-only  routing 
requirements.  Those  requirements 
(SectiiMi  IV  of  the  Qty's  Regulations) 
specify  in  detail  the  exact  routes 
required  to  be  used  for  transporting 
many  hazardous  materials  into,  through 
and  out  of  the  City  to  and  £rom  New 
lersey,  Westchester  County.  Nassau 
County,  Suffolk  County.  Upstate  New 
York.  New  England.  LaGuardia  Airport 
).F.K.  Intemationai  Airport,  Staten 
Island  pien.  Brooklyn  piers,  Manhattan 
piers,  and  to  certain  truck  and  railroad 
terminals. 

(Those  regulations  and  Section  V  H  2 
contain  statements  that  the  Triborough 
Bridge  and  Tunnel  Authority  prohibits 
explosives  transportation  on  the 
Verrazano  Narrows  Bridge,  the 
Whitestmie  Bridge  and  the  Triboro 
Bridge;  that  prohibition,  however,  was 
found  inconsistent  in  IR-20.  52  FR  24396 
Uune  30. 1967).) 

The  City  relies  upon  two  Federal 
Highway  Administration  regulations,  49 
CFR  397.3  and  39a30,  as  support  for  its 
routing  restrictions.  Because  these 
regulations  were  not  issued  under  the 
authority  of  the  HMTA.  they  are  not 
relevant  to  HMTA  preemption  issues 
unless  specifically  incorporated  by 
reference  in  the  HMR.  Such  a  specific 
incorporation  by  reference  has  not 
occurred.  In  fact,  §  177.804  of  the  HMR 
explicitly  excludes  |  397.3  from  its 
general  requirement  for  compUance  with 
49  CFR  Parts  390  through  397.  In 
addition,  insofar  as  {  390.30  is 
concerned,  the  preamble  to  the  final  rule 
issuing  S  177.804  stated  that  }  177.804 
did  not  alter  the  preemptive  effects  of 
Parts  390  through  397  (including 
S  390.30);  that  is,  the  promulgation  of 
S  177.804  did  not  ipso  facto  make  those 
sections  relevant  to  the  scope  of 
preemption  under  the  HMTA. 

In  addition,  the  General  Counsel  of 
DOT  in  1976  issued  an  (pinion  letter  to 
the  Nuclear  Regulatory  Commission 
explaining  that  §  397.3  is  not  as  broad  as 
the  City  reads  it  In  relevant  part  §  397.3 
states;  "Every  motor  vehicle  containing 
hazardous  materials  must  be  driven  and 
parked  in  compUance  with  the  laws, 
ordinances,  and  regulations  of  the 
jurisdiction  in  whidi  it  is  being 
operated  *  *  •  ."  That  General 
Counsel's  Opinion  concluded  that  in 
light  of  the  regulatory  history  and 
context  of  that  section,  it  "caimot  be 
read  more  broadly  than  to  require 
compUance  with  State  and  local  laws, 
ordinances,  and  regulations  relating  to 
the  "mechanics  of  driving  and  handling 


of  vehicles'  of  the  type  contained  in  Part 
397."  ion  or  authorize  the  City's  routing 
regulations  at  issue  here. 

As  indicated  above,  the  relevant 
regulation  for  comparison  purposes  is 
S  177.853(a).  which  was  promulgated 
under  the  FAfTA  and  provides: 

(a)  No  unnecessary  delay  in  movement  of 
shipments.  AU  shipments  of  hazardous 
materials  shall  be  transported  without 
unnecessary  delay,  from  and  including  the 
time  of  commencement  of  tiie  loading  of  the 
cargo  imtil  its  final  discharge  at  destination. 

IR-3.  supra,  and  IR-3  (Appeal),  47  FR 
18457  (Apr.  29. 1982)  areihe  leading 
inconsistency  decisions  examining  the 
meaning  of  "unnecessary  delay."  At 
issue  in  those  decisions  was  a  City  of 
Boston  ban  on  the  use  of  Dty  streets  for 
hazardous  materials  throu^-traffic.  The 
basic  test  for  consistency  was  set  forth 
inlR-a: 

For  conaistency  with  the  HKfTA,  however, 
Boston  must  act  through  a  process  that 
adequately  weighs  the  full  consequences  of 
its  routing  choices  and  ensorea  the  safety  of 
citizens  in  other  jurisdictions  that  wlil  be 
affected  by  its  rules. 

46  FR  18922.  This  standard  was 
expanded  upon  in  the  Decision  on 
Appeal; 

Little  infoimatioD  is  provided  on  die  Qty's 
administrative  process  or  the  State  approval 
process,  but  neither  appears  to  have  been  a 
functional  substitute  for  active  involvement 
of  affected  furisdictions.  The  process  used 
provided  pnbbc  notice,  as  well  as  resulting 
news  articles,  in  Boston  newspapers,  and 
public  hearings  were  held  oo  both  the 
ordinance  and  the  regulations.  However, 
from  the  information  provided  in  the 
proceeding  on  IR-3  and  this  appeal  it 
appears  that  Boston  did  not  identify  affected 
jurisdictions  outside  Boston  or  contact  those 
jurisdictions,  in  preparatioa  of  either  the 
ordinance  or  the  regulations.  We  also  cannot 
tell  whether  a  risk  analyais.  or  any  other 
clear  statement  identifj^ng  possible  impacts 
of  the  proposed  actions  and  wtiere  those 
impacts  might  occur,  was  available  at  the 
time  the  regulations  were  considered. 

44  FR  1846a 

Although  IR-3's  condusions  of 
inconsistency  concerning  Boston's 
routing  requirements  were  withdrawn 
on  appeal  in  the  interest  of  fairness  to 
Boston  (since  the  standards  had  not 
been  enunciated  previously),  the  dual 
requirements  for  a  safety  analysis  and 
consultation  %vith  other  affected 
jiuisdictions  remained  intact  in  IR-3 
(Appeal): 

Boston's  process  was  largely  completed 
before  DOT  had  addressed  highway  routing 
of  hazardous  materials  In  any  detail  and  was 
not  conducted  with  a  view  to  evaluation  in 
an  inconsistency  ruling.  As  discussed  al>ove, 
we  are  of  the  view  that  Boston's  apparent 
failure  to  consult  with,  or  to  consider  safety 
impacts  on,  other  affected  jurisdictions. 


makes  it  impossible  for  us  to  conclude  that 
the  routing  requirements  are  consistent 
However,  ws  are  sensitive  to  the  argument 
that  sio»  Boston  oould  not  have  known  our 
views  at  the  tinm  it  adopted  its  requirements, 
those  requirements  should  not  be  held  invalid 
solely  on  procedural  grounds  if  their  net 
effect  is  an  overall  lacraase  in  public  safety. 
Therefor*,  if  there  were  substantive 
interjurisdictional  consultation  or  agreement 
that  the  data  presented  in  thiT  appeal  is  both 
accurate  and  representatlvs,  we  would  find 
required  use  of  the  bypass  route  to  be 
consistent  with  the  HMTA  and  the  HMR. 
Because  no  such  consultation  or  agreement 
appears  to  have  occurred,  we  consider  the 
results  of  the  analysis  indetenninate. 

47  FR  18462. 

These  same  principles  were  reiterated  in 
lR-6,WFed.  Reg.  760  (Jan.  6, 1983], 
where  a  Covington.  KY  prenotlfication 
requir«nent  was  found  inconsistent: 

*  *  *  Congress'  dual  purposes  in  enacting 
the  HMTA  were:  (1)  To  protect  the  Nation 
against  the  risk  inherent  in  hazardous 
materials  transportation:  and  (2)  to  prevent  a 
patchwork  of  varying  and  conflicting  State 
and  local  regulations.  Commissioners' 
Ordinance  Na  0-31-60  impedes  both 
purposes.  By  delaying  hanrdons  materials 
shipments  and  causing  traffic  to  be  diverted 
from  established  routes,  the  Orriinanne 
increases  exposure  to  the  risks  inherent  in 
hazardous  materials  transportation;  and  to 
the  extent  that  the  Ordinance  results  in  the 
diversion  of  hazardous  materials  trafTic  into 
adjacent  jurisdictions,  It  constitutes  a  routing 
requirement  adopted  without  consideration 
of  the  safety  impacts  on  other  affected 
jurisdictions.  To  the  extent  that  the 
Ordinance  creates  a  precedent  for  the 
establishment  of  independent  and 
uncoordinated  local  prenotlfication  systems, 
it  contributes  to  the  creation  of  the  regulatory 
patchwork  which  Congress  intended  to 
predude. 

48FR76e. 

It  is  significant  to  note  that  the  courts 
which  considered  and  sustained  a 
different  set  of  New  Ymk  City  routing 
regulations  (for  Uquefied  gases)  (City  of 
New  York  v.  Hitter  Transportation,  Inc., 
supra;  Notonal  Tank  Trixk  Carriers, 
Inc.  V.  City  of  New  York,  supra)  did  not 
discuss  the  necessity  to  coordinate 
those  regulations  with,  and  consider  the 
impact  upon,  other  affected 
jurisdictions.  Although  OHMT  gives 
great  deference  to  relevant  court 
decisions  in  issuing  its  inconsistency 
ruUngs.  Courts  in  rendering  legal 
decisions  in  inconsistency  preemption 
cases  are  limited  to  deciding  the 
controversies  and  issues  placed  before 
them  by  the  parties  to  those  cases.  The 
issue  of  consultations  with  affected 
jurisdictions  was  not  raised  by  the 
parties  in  the  Ritter  Case  at  the  District 
Court  level  and  the  National  Tank 
Truck  Carriers,  Inc's  effort  to  raise  the 


issue  on  appeal  was  rejected  because  of 
'  its  lack  of  standing.  Those  cases, 
•  therefore,  did  not  discuss  an  issue 
critical  here  and  thus  have  minimal 
precedential  value  for  determining  the 
consistency  of  the  New  York  City 
regulations  at  issue  in  this  proceeding. 
Iri  summary,  without  adequate  safety 
justification  and  appropriate 
coordination  with,  and  concern  for  the 
safety  of  the  people  in.  adjoining 
affected  jurisdictions,  hazardous 
materials  highway  routing  restrictions 
(including  time  restrictions)  which  result 
in  increased  transit  times  are 
inconsistent  with  S  177.853  of  the  HMR. 
They  are  inconsistent  because  they 
cause  "unnecessary"  delays  and  thereby 
create  obstacles  to  the  accompUshment 
and  execution  of  the  HMTA  and  the 
HMR.  m-l.  supra;  IR-2. 44  FR  75566 
(Dec.  20. 1979);  IR-3,  supra:  IR-3 
(i^peal),  supra:  IR-IO,  49  FR  46645 
(Nov.  27. 1984).  correction,  50  FR  9939 
{Mar.  12. 1985):  K-ll.  49  FR  46647  (Nov. 
27. 1984);  IR-14.  49  FR  46656  (Nov.  27, 
1984):  IR-16.  50  FR  20872  (May  20, 1985); 
IR-20,  52  FR  24396  Qune  30. 1967), 
correction,  52  FR  29468  (Aug.  7. 1987). 
Therefore,  based  upon  the  record  in 
this  proceeding.  I  find  that  Section  IV  of 
the  City's  Regulations  is  inconsistent 
with  §  177.853. 

For  the  same  reasons^  Section  V  D  of 
the  City's  Regtdations  is  inconsistent 
with  the  HMR.  That  section  prohibits 
hazardous  materials  through-traffic  fi-om 
being  fueled  in  the  City  and  from 
stopping  in  the  City  ("except  as  required 
by  b-affic").  These  bans  on  fueling  and 
stopping  are  sub-categories  of  general 
bans  and  constitute  forms  of  routing 
restrictions. 

Insofar  as  the  Section  V  D  provisions 
constitute  bans,  they  are  inconsistent 
because  tlie  power  to  ban  is  exclusively 
Federal  and  local  bans  generally  are 
inconsistent.  IR-3,  supra;  IR-3  (Af^ieal), 
supra;  IR-10,  supra;  IR-16,  supra;  IR-20. 
supra.  In  essence,  the  Oty's  prohibition 
of  fueling  and  stopping  is  an 
inconsistent  attempt  to  resolve  its 
perceived  problems  by  effectively 
exporting  them  to  other  jurisdictions. 
Kassel  v.  Consolidated  Freightways,  450 
U.S.  662  (1981);  IR-3.  supra;  49  FR  46833 
(Nov.  27, 1984). 

Insofar  as  the  Section  V  D  provisions 
constitute  routing  restrictions,  they  have 
the  same  deficiencies  as  the  City's 
general  hazardous  materials  routing 
rules.  That  is.  they  were  not  preceded  by 
a  determination  of  effect  on  overall 
public  safety  or  consultations  with  other 
affected  jurisdictions  and,  therefore,  are 
inconsistent  with  S  177.8S3(a). 

On  the  other  hand,  there  is  no 
indication  in  the  record  that  Section  V  F 
of  the  City's  Regulations,  which  requires 


hazardous  materials  through-traffic  to 
avoid  congested  areas  so  far  ais 
practicable  and  to  use  highway  exits  as 
close  as  possible  to  final  destination, 
has  any  effect  on  other  jurisdictions  or 
otherwise  is  inconsistent  with  the 
HMTA  or  die  HMR.  bi  addition.  Section 
V  F.  as  local  traffic  control  regulation,  is 
presumed  to  be  valid.  IR-20.  supra. 
Therefore.  Section  V  F  is  consistent  with 
die  HMTA  and  the  HMR. 

4.  City's  Time  Restrictions 

Time  restrictions  have  been 
addressed  in  several  inconsistency 
rulings.  The  HKffi  requirement  against 
which  those  restrictians  have  been 
tested  again  is  }  177.853(a)  of  die  HMR. 
which  requires  that  highway  carriers 
transport  hazardous  materials  without 
unnecessary  delay.  To  determine 
consistency,  therefore,  it  is  necessary  to 
determine  whether  state  or  local  time 
restrictions  on  hazardous  materials 
transportation  create  "necessary"  or 
"unnecessary"  delays. 

Two  statewide  sets  of  time 
restrictions  have  been  found 
inconsistent  In  IR-2,  supra,  Rhode 
Island's  ban  on  liquefied  gas  shipments 
between  7-9  a.m.  and  4-6  p.m.  on 
weekdays  was  determined  to  be 
inconsistent  with  the  HMTA  and 
§  177.853(a)  because  it  would  cause 
significant  transportation  delays.  The 
Ruling  stated: 

One  aspect  of  these  delays  likely  involves 
trucks  waiting  in  Massachusetts  or 
Connecticut  to  enter  Rhode  Island.  The 
Rhode  Island  Rule  quite  probably  requires 
some  motor  vehicles  to  remain  in  Rhode 
Island's  neighboring  States  kmger  than  they 
would  were  such  a  Rule  not  in  efiect  In  its 
attempt  to  protect  its  owni  dtizena.  Rhode 
Island  is  increasing  the  risks  incident  to  such 
transportation  to  be  incurred  hg  the  citizens 
of  Massachusetts  and  Connecticut. 

44  FR  75571.  The  findii«  of 
inconsistency  was  affirmed  od  appeal. 
IR-2  (Appeal).  45  FR  71881  (Oct  3a 
1980);  Correction.  4&FR  76838  (Nov.  20, 
1980).  Those  Rhode  Island  time 
restrictions  also  were  fa^  inconsistent 
by  a  Federal  court  in  National  Tank 
Truck  Carriers,  Inc.  v.  Burke,  535  F. 
Supp.  509  {D.R.1. 1982),  aff'd  698  F.  2d 
559  (1st  Cir.  1983). 

The  other  statewide  time  restriction 
on  hazardous  materials  transportation 
determined  to  be  inconsistent  was 
Connecticut's  limitation  of  certain 
radioactive  materials  transportation  to  9 
a.m.  to  4  p.m.  on  non-holiday  weekdays. 
IR-21,  52  FR  37072  (Oct.  2, 1987).  They 
were  foirnd  to  be  "delay-inducing 
restraints"  on  transportation. 

On  the  other  hand,  certain  city-wide 
time  restrictions  on  hazardous  materials 
transportation  have  been  found  to  be  at 


least  partially  consistent  with  the 
HMTA  and  the  HMR.  In  IR-3,  supra,  the 
City  of  Boston's  prohibition  of 
downtown  hazardous  materials 
transportation  was  found  consistent 
insofar  as  it  concerned  service  from  or 
to  points  of  origin  or  destination 
(pickups  and  deliveries)  within  Boston. 
In  IR-3,  time-of-day  restrictions  were 
described  as  a  subset  of  general  routing 
restrictions,  which,  therefore,  must  meet 
the  above-described  requirements 
(Section  3.  supra)  for  routing  restrictions 
in  order  to  be  found  consistent.  The 
determination  that  Boston's  time 
reirtrictions  on  pickups  and  deliveries 
were  consistent  was  based  on  the 
principles  that  pickup  and  delivery  time 
restiictions  are  less  likely  to  affect  odier 
local  jurisdictions  and  are  a  more 
justifiable  exercise  of  authority  over 
local  activities  than  time  restrictioiu  on 
through-traffic.  Local  governments, 
therefore,  have  greater  fiexibiUty  in 
placing  time  restrictions  on  hazardous 
materials  pickups  and  deliveries  than  on 
hazardous  materials  through-traffic. 

Although  Boston's  time  restrictions 
were  found  in  IR-3  to  be  inconsistent 
insofar  as  they  appUed  to  through- 
traffic,  that  finding  was  withdrawn  on 
appeal  because  Boston's  process  had 
been  virtually  completed  before  DOT 
had  addressed  the  issue  of  highway 
routing.  In  IR-3  (Appeal),  supra, 
therefore,  no  decision  was  rendered  on 
the  consistency  of  Boston's  time 
restrictions  insofar  as  they  appUed  to 
through-trikffic.  As  with  routing 
requirements  generally,  diat  Decision  on 
Appeal  stands  for  the  proposition  that 
time  restrictions  on  through-traffic 
hazardous  materials  transportation  must 
be  preceded  by  consultations  with,  and 
consideration  of  safety  impacts  on.  other 
affected  jurisdictions. 

At  about  the  same  time  as  DOT  was 
dealing  with  the  Boston  time  restrictions 
in  IR-3  and  IR-3  (Appeal),  Uie  Federal 
courts  were  considering  a  City  of  New 
Yoric  time  restriction.  City  of  New  York 
V.  Ritter,  supra,  affdsub  nam.  National 
Tank  Truck  Carriers,  Inc.  v.  City  of  New 
York,  supra.  Although  the  District  Court 
found  consistent  the  City's  requirements 
for  the  routing  of  trucks  carrying 
Uquified  gases,  it  did  not  specifically 
discuss  time  restrictions.  On  appeal,  the 
Court  of  Appeals  affirmed  the  District 
Court's  decision  and  specifically 
mentioned  a  ban  on  such  transportation 
between  6-10  a.m.  and  3-7  p.m.  As 
indicated  in  the  preceding  discussion  of 
routing  requirements,  neither  court 
considered  whether  coordination  with 
other  affected  jurisdictions  was 
required.  In  the  course  of  rejecting  a 
Commerce  Clause  argument  the  Court 
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of  Appeals  commented  that  "*  *  *  it  is 
not  clear  that  out-of-state  truckers 
asserting  a  commercial  burden  have 
standing  to  represent  the  interests  of 
Westchester  or  New  Jersey  residents  in 
avoiding  increased  risks  to  which  New 
York  City  might  have  exposed  them 
without  their  political  participation." 

In  the  case  at  hand,  the  City  has  not 
availed  itself  of  the  flexibility  provided 
in  IR~3,  supra,  and  IR-3  (Appeal),  supaxi, 
to  impose  time  restrictions  on  in-city 
pickups  and  deliveries.  Instead  it  has 
chosen  to  ban  pickups  and  deliveries  by 
non-City-permitted  vehicles — a  form  of 
discrimination  found  inconsistent  in  IR- 
22,  supra,  and  earUer  in  this  ruling — and 
then  to  impose  time  restrictions  on 
through-traffia  Such  time  restrictions 
must  be  based  on  a  safety  analysis  and 
be  preceded  by  substantive 
consultations  with  all  affected 
jurisdictions.  IR-2,  supnr,  IR-3,  supra, 
IR-3  (Appeal],  supnr,  IR-20,  supnr. 
National  Tank  Truck  Carriers,  Inc.  v. 
Burke,  supra. 

Applicants  have  made  the  unrebutted 
assertion  that  the  City  has  failed  to 
coordinate  its  time  restrictions  with 
such  affected  jurisdictions  as  the  States 
of  New  Jersey  and  Connecticut  and  the 
Counties  of  Nassau.  Westchester  and 
Suffolk,  as  well  as  Upstate  New  York 
Counties.  In  addition,  the  New  Jersey 
Tiunpike  Authority  filed  the  following 
unrebutted  comments: 

The  New  Jersey  Turnpike  Authority  has 
constantly  expressed  concern  that  these 
regulations  were  promulgated  without 
consultation  with  adjacent  State  and  local 
agencies.  The  New  Jersey  Turnpike 
Authority,  operating  the  New  Jersey 
Turnpike,  has  the  responsibility  to  maintain  a 
safe  and  efficient  roadway,  which  roadway 
represents  the  main  transportation  corridor 
t)etween  Philadelphia  and  New  York  and  the 
Northeast  Transportation  Network.  Thus,  of 
course,  there  is  a  vital  and  important  interest 
by  the  Turnpike  Authority  in  maintaining  its 
responsibihty  that  transportation  proceed 
efficiently  and  safely  through  its  facilities. 

The  promulgation  of  New  York  City  and 
Port  Authority  regulations  causes  concern 
since  the  time  periods,  that  vehicles  carrying 
certain  classes  of  hazardous  and  toxic 
materials  may  travel,  are  so  restricted  as  to 


cause  vehicles  to  queue  up  at  facilities  of  the 
Turnpike  while  awaiting  to  enter  New  Yorii 
through  the  various  Port  Authority  facilities. 
There  is  concern  by  the  Turnpike  Authority 
that  this  situation  can  result  in  a  congregation 
of  vehicles,  particularly  trucks  at  Turnpike 
Authority  service  areas. 

The  Turnpike  Authority,  of  course,  has 
always  been  willing  to  work  with  its  sister 
public  agencies  in  order  to  promote  and 
maintain  the  efficient  and  safe  movement  of 
traffic.  The  Turnpike  Authority  has  concern 
that  the  City  of  New  York  and  the  Port 
Authority  have  not  followed  the  effect  of  the  . 
Federal  Department  of  Transportation's 
position  regarding  the  movement  of 
radioactive  materials  through  routes 
designated  by  appropriate  State  agencies,  46 
FR  5298,  5306  (1981).  This  ruling  specifically 
comments  on  the  need  for  consultation 
between  neighboring  state  and  local 
jurisdictions  when  any  state  or  local 
jurisdiction  formulates  routing  restrictions  for 
radioactive  waste  transport 

"A  safety  analysis  as  described  must  be 
performed  to  ensure  reUable  results,  and  the 
designating  State  agency  must  consult  with 
affected  local  or  neighboring  State 
jurisdictions."  46  FR  5298,  5306  (1981). 

The  New  Jersey  Turnpike  Authority 
respectfully  requests  that  the  effect  of  these 
regulations  be  reviewed  in  order  that  the 
potential  safety  considerations  on  local 
jurisdictions  be  considered.  The  New  Jersey 
Turnpike  Authority  will  be  willing  at  any 
time  to  meet  and  discuss  its  concerns  with 
the  City  of  New  York  and  Port  Authority. 

Although  the  language  cited  by  the 
Turnpike  Authority  was  in  the  context 
of  radioactive  transportation,  as 
indicated  above,  it  is  equally  applicable 
to  time  restrictions  on  all  hazardous 
materials  through-traffic. 

The  City's  "safety  analysis"  consists 
of  findings  that  rosh-hour  bans  on 
hazardous  materials  transportation 
reduce  the  likelihood  of,  and  the 
consequences  of.  hazardous  materials 
incidents  and  facilitate  prompt 
emergency  response  to  such  incidents. 
However,  this  rationale  is  completely 
imdercut  by  the  City's  allowing  City- 
permitted  vehicles  carrying  hazardous 
materials  to  ignore  the  time  restrictions. 
Such  discriminatory  time  restrictions 
apparently  were  not  involved  in  the 
earlier  «itter//V7TC/A/yC  litigation,  in 


which  the  District  Court  did  find  the 
City's  container-testing  requirements 
inconsistent  with  the  HMTA  and  the 
HMR. 

The  City  has  failed  to  demonstrate  an 
adequate  safety  justification  for,  and 
substantive  consultation  with  other 
affected  jurisdictions  concerning,  its 
time  restrictions  on  hazardous  materials 
transportation.  Therefore,  its  time 
restrictions  create  unnecessary  delays 
in  the  movement  of  hazardous  materials 
transportation  and  thus  are  inconsistent 
with  S  177.853(a)  of  the  HMR. 

IV.  Summary 

The  City's  routing  and  time 
restrictions  have  not  been  shown  to 
have  been  based  on  an  adequate  safety 
analysis  or  to  have  been  preceded  by 
substantive  consultations  with  other 
affected  jurisdictions.  They  have  a 
propensity  to  cause  uimecessary  delay, 
create  obstacles  to  the  accomplishment 
and  execution  of  the  HMTA  and  the 
HMR.  are  thus  inconsistent  with  the 
HMTA  and  tiie  HMR.  and,  therefore,  are 
preempted. 

V.  Ruling 

For  the  foregoing  reasons  and  on  the 
basis  of  this  record,  I  find  that  Sections 
n  B.  n  C.  n  D.  m.  IV,  and  V  D  of  the  City 
of  New  York's  Fire  Department 
Regulations  for  the  Transportation  of 
Hazardous  Cargo  through  the  City  of 
New  York  by  Motor  Vehicle  are 
inconsistent  with  the  HMTA  and  the 
HMR  and.  therefore,  preempted  under 
section  112(a]  of  the  HMTA  (49  App. 
U.S.C.  1811(a)).  Section  V  F  of  the  City's 
Regulations  is  consistent  with  the 
HMTA  and  the  HMR  and.  therefore,  not 
preempted. 

Any  appeal  of  this  ruling  must  be  filed 
within  30  days  of  service  in  accordance  with 
49  CFR  107iai. 
Alan  I.  Roberts, 

Director,  Office  of  Hazardous  Materials 
Transportation. 

Issued  in  Washington.  DC  on  May  5, 198& 
(FR  Doc.  88-10552  FUed  5-10-88;  8:45  amj 
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DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education 

Guaranteed  Student  l.oan  Program, 
SLS  Program,  PLUS  Program,  and 
Consolidation  Loan  Program 

agency:  Department  of  Education. 

ACnON:  Notice  of  special  allowance  for 
quarter  ending  March  31, 1988. 

The  Assistant  Secretary  for 
Postsecondary  Education  announces  a 
special  allowance  to  holders  of  eligible 
loans  made  under  the  Guaranteed 
Student  Loan  Progam  (GSLP),  the 
Supplemental  Loans  for  Students  (SLS) 
Program,  the  PLUS  Program  or  the 
Consolidation  Loan  Program.  This 
special  allowance  is  provided  for  imder 
section  438  of  the  Higher  Education  Act 
of  1965  (the  Act),  as  amended  (20  U.S.C. 
1087-1). 

Except  for  loans  subject  to  section 
438(b)(2)(B)  of  the  Act  20  U.S.C.  1087- 
1(b)(2)(B),  for  the  quarter  ending  March 
31, 1988,  the  special  allowance  will  be 
paid  at  the  following  rates: 
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[In  percent] 


Applicable  interest  rate 

Annual 

special 

allowance 

rate 

SpecW 
aHotrvanca 
rate  for 
quarter 
ending 
Dec.  31. 
1967 

1.  GSU».  PLUS  or  Consoli- 
dation loans  made  prior 
to  OctotMT  1.1961: 

7 

2.50 
.50 

0.625 
.125 

9 

[In  percent] 


Applicat>le  interest  rate 

Annual 

special 

allowanoe 

rate 

Special 
aHowanca 
rate  for 
quarter 
ending 
Dea3  . 
1967 

II.   GSLP.   SLS,   or   PLUS 
loans  made  on  or  after 
October    1.    1961,    but 
prior   to   November    16, 

rollment  beginning   prior 
to  November  16.   1986: 
Consolidation          loans 
made  on  or  after  Octo- 
ber 1.  1981.  but  prior  to 
November  16, 1986: 

7 J 

8 .„ 

9 „..     „... 

12 

14 

^43 
1.43 
.43 
0 
0 

^1e 
1.16 
.18 
0 
0 
0 
0 
0 

.6075 
.3575 
.1075 

0 

0 

III.  GSLP  loans  made  on  or 
after      ftovember      16. 
1986.  or  made  for  peri- 
ods of  enrollment  begin- 
ning on  or  after  Novem- 
ber   16,    1966.    SLS   or 
PLUS  loans  made  at  a 
fixed    rate    of    interest 
eitfwr  on  or  after  Novem- 
ber 16.  1986.  or  for  peri- 
ods of  enrollment  begirt- 
ning  on  or  after  Novem- 
ber 16.  1986:  Consolida- 
tion loans  made  on  or 
after      November      16. 
1986: 

9 

.545 

.295 
045 

10 

0 

11 

0 

12 

13 

14...... 

0 
0 
0 

The  Assistant  Secretary  determines 
the  special  allowance  rate  in  the  manner 
specified  in  the  Act,  for  loans  at  each 
applicable  interest  rate,  by  making  the 
following  foiu'  calculations: 


(a)  Step  1. 

Determine  the  average  bond 
equivalent  rate  of  the  91 -day  Treasury 
bills  auctioned  during  the  quarter  for 
which  this  notice  applies  (5.93  percent 
for  the  quarter  ending  March  31, 1988): 

(b)  Step  2. 

Subtract  from  the  average  the 
applicable  interest  rate  of  loans  for 
which  a  holder  is  requesting  payment; 

(c)  Step  3. 

(1)  Add  3.5  percent  to  the  remainder, 
and,  in  the  case  of  loans  made  before 
October  1, 1981,  round  the  sum  upward 
to  the  nearest  one-«ighth  of  one  percent: 
or 

(2)  Add  3.25  percent  in  the  case  of  (i) 
GSLP  loans  made  on  or  after  November 
16. 1986,  or  made  for  periods  of 
enrollment  beginning  on  or  after 
November  1^  1986,  (ii)  SLS  or  PLUS 
loans  made  at  a  fixed  rate  of  interest 
either  on  or  after  November  16, 1986,  or 
made  for  periods  of  enrollment 
begiiming  on  or  after  November  16, 1986, 
or  (iii)  Consolidation  loans  made  on  or 
after  November  16, 1986:  and 

(d)  Step  4. 

Divide  the  resulting  percent  in  Step  3 
(either  (c)(1)  or  (c)(2),  as  applicable)  by 
four. 

FOR  mttTHER  INFORMATION  CONTACT 

Ralph  B.  Madden,  Program  Analyst, 
Guaranteed  Student  Loan  Branch, 
Division  of  Policy  and  Program 
Development,  Department  of  Education 
on  (202)  732-4242. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.032,  Guaranteed  Student  Loan  Program 
and  PLUS  Program) 

Dated:  April  19. 1988. 
Kenneth  D.  Whitehead. 
Acting  Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc.  88-10551  Filed  5-10-88:  8:45  am]  . 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Economic  Feasit>illty  of  Developing 
Deposits  of  Pt>ospi>orites  in  the  Outer 
Continental  SlteH  and  Exclusive 
Economic  Zone  (OCS/EEZ);  Offshore 
North  Carolina 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice;  Request  for  Comments 
and  announcement  of  public  meeting. 

SUMMARY:  The  purpose  of  this  Request 
for  Comments  (Request)  is  to  obtain 
information  and  to  solicit  public 
comment  on  the  overall  economic 
feasibility  of  developing  deposits  of 
phosphorites  located  in  Federal  waters 
offshore  North  Carolina.  This  request  is 
considered  important  to  ensure  that  all 
parties,  public  and  private,  have  the 
opporttmity  to  submit  data  and 
information  pertinent  to  the  marine 
mineral  deposits  which  exist  in  these 
onshore  areas. 

In  addition,  the  joint  State  of  North 
Carolina  and  the  Department  of  the 
Interior  OCS/EEZ  Task  Force  (Task 
Force)  will  hold  a  public  meeting  to 
discuss  all  comments  submitted.  The 
pubhc  is  invited  to  attend  any  or  all 
parts  of  the  meeting  and  submit  oral 
comments  at  that  time. 
DATES:  Written  comments  mast  be 
hand-debvered  or  postmarked  on  or 
before  June  10, 1988.  The  public  meeting 
of  the  Task  Force  will  be  held  at  10  a.m. 
on  June  IS.  1988,  in  Raleigh,  North 
Carolina. 

ADDRESSES:  Respondents  are  requested 

to  submit  all  comments,  opinions,  data, 
and  information  to  Mr.  Evan  Brunson, 
Task  Force  Coordinator.  Division  of 
Coastal  Management,  North  Carolina 
NRCD,  P.O.  Box  27687,  Raleigh.  North 
Carolina  27611.  A  copy  of  'T^e  I 

Economic  Feasibility  of  Mining  I 

Phosphorite  Deposits  of  the  Continental 
Shelf  Adjacent  to  North  Carolina"  may 
be  obtained  firom  Mr.  Bnmson  at  the 
above  address  or  requested  by 
telephoning  (919)  733-2293. 

The  pubhc  meeting  of  the  Task  Force 
will  be  held  at  the  Archdale  Building, 
located  at  19  Salisbury  Street,  Raleigh, 
North  Carolina. 

FOR  FURTHER  INFORMATION  CONTACT: 

Don  Hill,  Office  of  Strategic  and 
International  Minerals,  Minerals 
Management  Service,  1951  Kidwell 
Drive,  Suite  601,  Vienna,  Virginia  22180. 
Telephone  (703)  285-2220. 
SUPPLEMENTARY  INFORMATION:  The 
data,  informational  submittals,  and  all 
comments  received  from  all  sources  will 


be  reviewed  and  analyzed  by  the 
existing  Task  Force. 

Background  Infonnation 

Subsequent  to  a  formal  exchange  of 
letters  between  Governor  James  G. 
Martin  and  Secretary  of  the  Interior 
Donald  P.  Model  in  early  1986,  a  joint 
cooperative  agreement  was  signed 
establishing  the  Task  Force.  The  Task 
Force  was  directed  to  study  the 
phosphorite  deposits  located  off  the 
coast  of  Nortl)  Carolina  and  to  submit 
its  ^dings  upon  conclusion  of  an 
economic  feasibility  study. 

In  late  1986.  the  Task  Force  developed 
a  proposal  to  study  the  economics  of 
recovering  phosphate  minerals  from  the 
offshore  Onslow  Bay  area,  and  a 
contract  to  conduct  an  economic 
feasibility  study  was  awarded  after 
public  notice  in  the  Federal  Register  and 
a  Department  of  the  Interior  newt 
release. 

In  November  1987,  the  contractor. 
Development  Planning  and  Researdi 
Associates,  Inc.,  presented  its  findings 
and  conclusions  to  the  Task  Force  in  a 
single  volume  study  entided  "Hie 
Economic  FeasibiUty  of  Mining 
niosphorite  Deposits  of  the  Continental 
Shelf  Adjacent  to  North  Carolina**  (EPS). 
After  review,  analysis,  and  discussion  of 
that  study  by  the  Task  Force  at  meetings 
held  in  Raleigh,  North  Carolina,  in 
November  1987  and  January  1988.  and 
after  a  review  of  the  mineral  data 
available  on  those  deposits,  the  Task 
Force  submitted  a  report  on  its  findings 
and  recommendations  to  the  Director, 
Minerals  Management  Service  (K^S), 
U.S.  Department  of  the  Interior.  After 
consultation  between  the  MMS  and 
offlcials  of  the  North  Carolina 
Department  of  Natural  Resources  and 
Community  Development  (NRCD),  it 
was  agreed  to  solicit  comment  from 
firms,  organizations,  public  groups,  and 
any  individuals  who  may  wish  to 
comment  on  the  EFS  and  on  potential 
marine  minerals  development  offshore 
North  Carolina. 

It  is  noted  that  during  the  present 
phase  of  data  gathering  there  is  no  State 
or  Federal  action  to  lease,  or  offer  for 
public  lease  sale,  any  marine  minerals  in 
any  offshore  area  contiguous  to  North 
Carolina.  Further,  there  are  no  present 
plans  to  prepare  any  Environmental 
Impact  Statement  or  evaluation  on  this 
area.  The  current  Request  comprises 
only  data  gathering  and  solicitation  of 
comment. 

As  cited  in  the  EFS,  that  study  and 
current  data  gathering  tasks  are  being 
conducted  in  order  to  assist  the  State  of 
North  Carolina  and  the  Department  of 
the  Interior  in  reaching  a  decision 
regarding  whether  to  proceed  with  other 


activities  related  to  mining  offshore 
phosphorites  on  die  OCS/EEZ. 

Gnidelines 

Comments,  data,  opinions,  and  any 
supporting  infonnation  are  specifically 
requested  on  the  following  items: 

1.  The  EFS  indicates  that  current  data 
suggest  that  approximately  98.9  million 
metric  tons  of  phosphorite  deposits  are 
located  offshore  North  Carolina  of 
which  20.75  million  metric  tons  are 
ii4)lace  concentrates  averaging  7.3 
percent  P205  content.  It  is  fiirther  stated 
that,  in  the  United  States,  phosphate 
rock  capacity  is  expected  to  decline 
especially  if  and/or  when  mines  in 
Florida  become  depleted. 

a.  Given  the  above,  please  express 
your  opinion  on  the  current  phosphate 
supply  within  the  United  States; 

b.  Given  the  above,  please  express 
your  opinion  on  the  current  phosphate 
supply  outside  the  United  States  which 
would  affect  the  U.S.  economy  as 
presenUy  imported  into  this  country  and 
therefore  affect  aggregate  phosphate 
supplies;  and 

c.  Given  the  above,  please  express 
your  opinion  on  demand  for  phosphate 
within  the  United  States  both  now  and 
within  the  coming  5-  and  10-year  period. 

2.  In  the  EFS,  certain  economic 
assumptions  were  made  concerning  the 
future  feasibility  of  mining  offshore 
phosphate  deposits.  Given  that  current 
estimates  indicate  sufficient  phosphate 
resources  for  a  substantial  reserve 
offshore,  please  express  your  opinion  on 
the  following  economic  assumptions.  If 
you  believe  these  assumptions  are 
unrealistic  or  too  optimistic,  please  give 
your  opinion  on  future  5-  and  10-year 
phosphate  rock  prices;  estimated  date(s) 
for  startup;  and  necessary  rates  of 
return  that  would  be  required.  Also 
express  your  opinion  on  the  overall 
economic  feasibility  of  undertaking 
extraction  of  marine  phosphate  within 
this  century. 

a.  An  optimistic  mining  scenario 
projects  that  the  world  price  of 
phosphate  rock,  adjusted  for  inflation, 
will  rise  to  around  $27  per  ton  by  1992 
and  Vi  of  1  percent  per  year  thereafter  in 
real  dollars;  and 

b.  At  a  minimum,  a  real  after-tax 
internal  rate  of  return  of  8  to  9  percent 
(exclusive  of  inflation]  for  an  offshore 
phosphate  mining  operation  could 
fwovide  an  acceptable  profit  margin  to 
justify  necessary  capital  investment  for 
offshore  recovery. 

3.  The  EFS  stated  that  one  assumption 
necessary  for  the  analysis  was  that  the 
sand  and  clay  wastes  generated  from 
the  beneficiation  of  the  phosphate  could 
be  disposed  of  at  sea,  or  alternatively  on 


a  landsite.  Please  express  your  opinion 
on  both  ocean  and  landsite  disposal  of 
sand  and  clay  wastes  after 
beneficiation.  including  the  costs 
attendant  thereto. 

4.  Please  provide  any  additional 
comments  which  you  feel  should  be 
taken  into  account  by  the  Task  Force, 
including  (but  not  limited  to): 
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a.  Current  and  projected  phosphate 
mineral  resource  market  data; 

b.  Current  and  projected  technology 
available  for  phosphate  mineral 
extraction,  either  offshore  or  onshore; 

c.  Specific  geological,  environmental, 
biological,  and/or  socioeconomic 
conditions  which  may  affect  (either 
positively  or  adversely)  marine  mineral 


extraction  of  phosphates  offshore  North 
Carolina;  and 

d.  The  overall  economic  feasibility  of 
offshore  mining  of  marine  phosphates. 

Dated:  May  5. 1988. 
William  D.  Bettenberg. 
Director,  Minerals  Management  Service. 
[FR  Doc.  88-10564  Filed  5-10-88;  8:45  am] 
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Presidential  Documents 


Proclamaticn  5816  of  May  9,  1988 

National  Maritime  Day,  1968 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

National  Maritime  Day  reminds  us  that  the  American  merchant  marine  has 
always  been  essential  to  our  national  security  and  economic  growth — and 
reminds  us  as  well  that  the  men  and  women  of  the  merchant  marine  deserve 
our  gratitude  every  day.  The  importance  of  the  merchant  marine  to  our 
national  defense  was  never  more  clear  than  in  World  War  II,  when,  at  a  cost 
of  more  than  6,000  lives  and  with  the  loss  of  733  ships,  the  American  merchant 
marine  never  faltered  in  delivering  cargo  for  our  Anned  Forces  throughout  the 
world.  Earlier  this  year,  these  merchant  seafarers  received  veteran  status  for 
their  valiant  service. 

Today,  the  merchant  marine  continues  its  roles  in  trade  and  defense — and  the 
sailors  of  our  commercial  fleets  continue  to  exhibit  the  patriotism  and  the 
many  skills  that  have  ever  characterized  them  and  their  predecessors.  It  is 
truly  ntting  that  we  pause  to  salute  these  seafarers  and  all  other  Americans 
who  support  them  and  guard  the  lifelines  of  the  sea  that  sustain  us  all. 


In  recognition  of  the  importance  of  the  merchant  marine,  the  Congress,  by 
joint  resolution  approved  May  20, 1933,  has  designated  May  22  of  each  year  as 
"National  Maritime  Day"  and  authorized  and  requested  the  President  to  issue 
annually  a  proclamation  calling  for  its  appropriate  observance.  This  date  was 
chosen  to  commemorate  the  day  in  1819  when  SS  SAVANNAH  left  Savannah, 
Georgia,  on  the  first  transatlantic  steamship  voyage.  ^ 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  May  22, 1988,  as  National  Maritime  Day.  I  urge 
the  people  of  the  United  States  to  observe  this  day  by  displaying  the  flag  of 
the  United  States  at  their  homes  and  other  suitable  places,  and  I  request  that 
all  ships  sailing  under  the  American  flag  dress  ship  on  that  day. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  ninth  day  of  May, 
in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the  Inde- 
pendence of  the  United  States  of  America  the  two  hundred  and  twelfth. 


($ 


crvAjjAr^ 


\  <jL.©oa^ow^ 


[FR  Doc.  88-10684 
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Proclamation  5817  of  May  9,  1988 
National  Fishing  Week,  1988 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

This  year  we  again  observe  a  period  of  special  recognition  for  the  place  of 
fishing,  both  commercial  and  recreational,  in  American  life.  The  lore  of  fishing 
is,  of  course,  part  of  American  tradition,  ft-om  Huck  Firm  to  Ernest  Heming- 
way's Nick  Adams.  Today  fishing  continues  to  provide  enjoyment  for  some  60 
million  American  sport  fishermen  and  women  and  to  enhance  our  economy  in 
many  ways. 

Our  natural  resources  offer  us  some  of  the  world's  most  bountiful  fishing. 
Commercial  fishing  supplies  us  with  a  tremendous  amount  of  food  and  other 
products,  and  recreational  fishing  contributes  some  $25  billion  to  our  economy 
each  year  and  employs  some  600.000  people.  Fishermen  know  firsthand  the 
joys  of  fishing— it  is  an  ideal  family  activity,  for  instance— and  realize  the 
need  for  careful  stewardship  of  our  sport  and  commercial  fishery  resources. 
The  private  sector  works  closely  with  government  at  the  Federal.  State,  and 
local  levels  to  fund  fishery  conservation  restoration  projects  throughout  the 
States  and  Territories. 

Fishing's  countless  additions  to  our  economy,  our  way  of  life,  and  our  attitude 
toward  our  natiiral  resources  are  all  excellent  reasons  for  the  American 
people  to  celebrate  National  Fishing  Week  in  a  spirit  of  appreciation  for  the 
hardworking  members  of  the  commercial  and  recreational  fishing  industries 
and  of  the  place  of  fishing  in  our  national  history  and  heritage. 

The  Congress,  by  Senate  Joint  Resolution  190,  has  designated  the  week  of  June 
6  through  June  12.  1988,  as  "National  Fishing  Week"  and  authorized  and 
requested  the  President  to  issue  a  proclamation  in  its  observance. 

NOW,  THEREFORE,  l,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  June  6  through  June  12,  1988,  as 
National  Fishing  Week.  I  call  upon  the  people  of  the  United  States  and 
government  officials  to  observe  this  week  with  appropriate  programs,  ceremo- 
nies, and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  ninth  day  of  May, 
in  the  year  of  our  Lord  nineteen  himdred  and  eighty-eight,  and  of  the  Inde- 
pendence of  the  United  States  of  America  the  two  hundred  and  twelfth. 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regiiatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codHied  in 
the  Code  ^of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  soU 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  2  and  284 

[Docket  Nos.  RM87-34-055  and  RIM7-34- 
056;  Order  No.  500-E] 

Regulation  of  Natural  Gas  PIpeRnes 
After  Partial  Wellhead  Decontrol 

Issued:  May  6, 1988. 

aqency:  Federal  Energy  Regulatory 
Commission.  DOE. 

action:  Interim  rule;  order  denying 
rehearing. 

summary:  The  Federal  Energy 
Regulatory  Commission  is  denying 
requests  for  rehearing  of  Order  Nos. 
SOO-C  and  500-O.  The  rehearing 
applicants  generally  contended  that  the 
Order  No.  500  take-or-pay  crediting 
regulations  improperiy  reduce  the  take- 
or-pay  relief  afforded  by  the  interim  rule 
adopted  in  Order  No.  500.  The 
Commission  finds  that  no  further 
changes  in  the  interim  rule  adopted  in 
Order  No.  500  are  necessary.  However, 
the  Commission  will  treat  the  rehearing 
requests  as  comments  and  consider  the 
contentions  made  in  those  requests  in 
developing  the  final  rule. 

EFFECTIVE  DATE:  May  6, 1088. 

FOR  FURTHER  INFORMATION  CONTRACT: 

Richard  Howe,  Jr.,  Office  of  General 
Counsel,  Federal  Energy  Regidatory 
Commission,  825  N.  Capitol  Street,  NE., 
Washington,  DC  20428,  (202)  357-8274. 

SUPPLEMENTARY  INFORMATION: 

Order  Denying  Rehearing 

Before  Conunissioners:  Martha  O.  Hesse. 
Chairman;  Antliony  G.  Sousa.  Charles  G. 
Stalon,  and  Charles  A.  Trabandt. 


Thirteen  requests  for  rehearing  of 
Order  No.  500-C  *  and  four  requests  for 
rehearing  of  Order  No.  50O-O  '  have 
been  filed  with  the  Commission.  The 
rehearing  applicants  gcn^'ally  ctmtend 
that  the  amendments  to  the  Order  No. 
500  take-oi^pay  crediting  regulations, 
adopted  in  Order  No.  500-C  and 
extended  in  Order  No.  500-D, 
improperly  reduce  the  take-or-pay  relief 
afforded  by  the  interim  rule  adopted  in 
Order  No.  50a 

The  Commission  adopted  the  Order 
No.  500  interim  rule  to  respond  to  the 
decision  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  in  Associated  Gas  Distribution  v. 
FERC,  824  F.2d  981  (D.C.  Cir.  1967).  on 
an  interim  basis  while  the  Commission 
develops  a  final  rule  responding  to  the 
Court's  decision.  The  Commission 
believes  that  no  further  changes  in  the 
interim  rule  are  necessary  in  order  to 
address  the  Court's  concerns  on  an 
interim  basis.  Accordingly,  the 
Commission  denies  rehearing  of  Order 
Nos.  500-C  and  500-D.  The  Conunission 
will,  however,  treat  the  rehearing 
requests  as  comments  and  consider  the 
contentions  made  in  those  requests  in 
developing  the  final  rule. 
The  Commission  orders: 

The  requests  for  rehearing  of  Order 
Nos.  50O-C  and  SOO-D  are  denied. 

By  the  Commission.  Commissioner 
Trabandt  dissented  in  part  with  a  separate 
statement  attached. 
LobD.Cash^ 
Acting  Secretary. 

Opinion  of  Commissioner  Charles  A. 
Trabandt,  Dissenting  in  Part 

I  dissent  in  part  because  of  serious 
reservations  about  the  status  of  the 
Commission's  efforts  under  the  Interim 
Rule  adopted  in  Order  No.  500  and  the 
effect  of  this  Order  on  those  efforts. 

Ostensibly,  this  order  on  rehearing  of 
Order  Nos.  500-C  and  500-D  is  solely 
justified  by  the  rationale  that  denial  of 
rehearing  here  is  necessary  to  avoid  any 
question  concerning  the  extent  to  which 
the  interim  rule  adopted  in  Order  No. 
500  is  ripe  for  judicial  review. 
Previously,  the  Commission  had  tolled 
rehearing  of  Order  Nos.  500-C  and  500- 
D.  Denial  of  rehearing  now  will  permit 
judicial  review  of  the  interim  rule  as 
currendy  in  effect  to  proceed  without 
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delay,  according  to  that  rationale.  Some 
parties  may  have  construed  Order  No. 
500-D  to  be  an  order  on  rehearing  and. 
as  a  result  the  last  day  for  filing  a 
petition  for  review  of  that  order  would 
be  May  9. 1988.  So,  in  effect,  this  order  is 
postulated  as  a  largely  procedural 
action  to  avoid  unnecessary  litigation 
over  jndidal  reviewability  issues  related 
to  the  current  form  of  the  interim  rule. 
Consequently,  it  is  argued,  the 
Commission  merely  is  acting  to  facilitate 
prompt  judicial  review  of  the  Interim 
Rule  in  its  current  form  without  the 
potential  complication  of  the  tolled 
rehearings  of  Order  Nos.  500-C  and  500- 
D. 

Nevertheless,  the  Order,  in  paragraph 
two  of  the  slip  opinion  states.  "The 
Commission  believes  that  no  further 
changes  in  the  interim  rule  are 
necessary  in  order  to  address  the  court's 
concerns  on  an  interim  basis"  and 
indicates  that  "the  Commission  will, 
however,  treat  the  rehearing  requests  as 
comments  and  consider  the  contentions 
made  in  those  requests  in  developing  the 
final  rule."  Those  otherwise 
undistinguished  sentences  in  the  second 
paragraph  raise  several  serious 
reservations  which  have  precipitated 
this  separate  opinion.  Those 
reservations  include  the  legal  status  of 
the  interim  rule,  the  status  of  the  take- 
or-pay  survey  under  Order  No.  500,  and 
the  Commission's  course  of  action  to 
arrive  finally  at  a  Final  Rule.  In  my 
judgement,  this  order  is  an  appropriate 
point  to  address  those  reservations  in 
the  hope  of  clarifying  the  Commission's 
direction  and  making  any  necessary 
adjustments  or  corrections. 

Recent  public  statements  by 
Conunission  officials  have  indicated  for 
the  first  time  that  the  Commission  will 
act  on  the  Final  Rule  sometime  by  the 
end  of  1988,  but  not  before  September. 
Those  statements  raise  both  legal  and 
policy  concerns,  which  are  exacerbated 
by  this  order.  As  a  legal  matter,  the 
courts  have  established  standards  that 
an  agency  must  meet  when  it  seeks  to 
invoke  the  "good  cause"  exception  of 
the  Administrative  Procedure  Act  and 
adopt  an  Interim  Rule  effective 
immediately.  Those  standards  were 
articulated  by  the  couHs  in  a  long  line  of 
cases,  notably  Mid-Tex  Electric  Co-op  v. 
FERC.  822  F.  2d  1123, 1131-1134  (D.C. 
Cir.  1987);  >l/ner/con  Transfer  &  Storage 
Co.  V.  ICC  719  F.  2d  1283, 1292-1297  (5th 
Cir.  1983);  and  a  series  of  decisions 
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involving  the  Clean  Air  Act.  The  cases 
teach  that  the  courts  will  "  'narrowly 
construe  ( ]  [the  good  cause  exception] 
and  reluctantly  countenance  [  ]' " 
agency  deviations  from  the  usual 
procedures  of  issuing  a  Notice  of 
Proposed  Rulemaking  and  inviting  ' 
comment  before  making  a  rule  effective. 
Mid-Tex,  822  F.  2d  at  1132.  In  addition. 
because  "the  interim  status  of  the  *  *  *. 
rule  is  a  significant  factor  *  *  *",  Mid- 
Tex,  822  F.  2d  at  1132,  the  agency  must 
prove  that  the  rule  will  truly  last  for  a 
short  period. 

The  court  previously  has  rejected 
prior  challenges  to  Order  No.  500  under 
the  Mid-Tex  reasonii^  in  large  part 
because  the  Commission  repeatedly  has 
argued  thai  we  were  going  to  fashion 
promptly  a  fmal  rule  in  this  docket. 
Now,  it  appears  that  there  is  no 
intention  to  act  promptly  and  the  Interim 
Rule  will  remain  effective  without    j 
further  change  for  the  bulk  of  1988.  I 
Inevitably,  those  stated  intentions  will 
cause  questions  to  be  raised  about  our 
past  representations  and  the  legal  status 
of  the  Interim  Rule,  which  will  be  in 
effect  for  a  long  time  and  for  all 
practical  purposes  now  has  become  de 
facto  permanent  for  the  immediate  and 
foreseeable  future.  Also,  I  am  concerned 
that  the  fact  of  any  further  judicial 
review  of  the  Interim  Rule  in  its  current 
state  may  be  argued  by  some  for  the 
conclusion  that  the  Commission  should 
await  a  decision  by  the  court  before  any 
action  on  the  Final  Rule.  That  would 
have  the  consequence  of  further  locking 
in  the  near-term  permanency  of  the 
Interim  Rule.  Under  any  scenario, 
however,  I  believe  the  Commission 
should  move  immediately  to  complete 
action  on  a  final  rule. 

As  a  matter  of  policy,  several       j 
comments  are  relevant  to  this  ! 

discussion.  First,  the  Full  Commission, 
upon  adoption  of  this  Order,  will  have 
lost  the  capability  to  take  additional 
action  on  Order  No.  500.  Moreover,  as 
discussed  in  my  concurring  opinion  to 
the  Notice  of  Proposed  Rulemaking  for 
Brokering  of  Interstate  Natural  Gas 
Pipeline  Capacity  (Docket  No.  RM88-13- 
OOa  issued  April  4. 1988),  at  pages  8  and 
9,  the  Commission  cannot  act  to  modify 
the  effective  Interim  Rule  unless  a 
notational  item  or  an  agenda  item  are 
scheduled  by  the  Chairman  and  the 
staff,  even  if  a  majority  of  the  Full    i 
Commission  has  concluded  that       I 
modification  is  necessary.  As  a  result, 
there  now  exists  a  virtual  procedural 
veto  over  any  further  modifications  in 
the  hands  of  the  Chairman  and  the  staff. 
Thus,  the  current  form  of  the  Interim 
Rule  can  remain  unmodified  for  an 
indefinite  period  in  the  future.  I  do  not 


support  that  inevitable  procedural  result 
of  this  order. 

Second.  Order  No.  500-C  was  an 
admitted  compromise  intended  only  to 
prevent  the  most  significant  of  the 
inadvertent  and  unintended  negative 
aspects  of  the  take-or-pay  crediting 
mechanism  which  became  effective  on 
January  1, 1988.  By  its  own  terms,  many 
of  the  modiffcations  in  Order  No.  50Q-C 
were  scheduled  to  expire  on  March  31, 
1988,  because  the  Commission  was 
going  to  act  on  the  Final  Rule  by  that 
time.  Order  No.  500-C  also  sought 
speciflc  comments  on  further 
modifications  to  the  take-or-pay 
crediting  mechanism,  which  I  deemed  of 
critical  importance  to  correct  other 
serious  deficiencies  in  the  crediting 
mechanism.  I  still  believe  we  should 
consider  these  further  modifications  to 
the  crediting  mechanism,  particularly  if 
the  Interim  Rule  is  going  to  remain 
effective  for  the  bulk  of  1988. 
Consequently,  I  do  not  support  the 
statement  that  the  Commission  believes 
no  further  changes  in  the  Interim  Rule 
are  necessary. 

The  essential  compromise  in  Order 
No.  500-C  was  the  decision  to  allow  the 
crediting  mechanism  to  become  effective 
on  January  1,  but  to  act  to  remedy  a 
number  of  the  identiffed  problems  in  the 
operation  of  the  mechanism.  As  I  have 
often  stated,  my  support  for  the  crediting 
mechanism  in  Order  No.  500  was  based 
solely  on  the  fact  that  it  was  intended  to 
be  a  less  offensive  option  than  full 
blown  conditioned  access.  Such 
conditioned  access  would  have 
destroyed  in  large  measure  the  open 
access  transportation  program  under 
Order  No.  436,  by  generally  restoring 
unconstrained  pipeline  monopoly  power 
in  the  name  of  take-or-pay  relief. 

Order  Nos.  500-B  and  500-C  were 
efforts  to  reduce  the  enormous  potential 
dislocation  of  transportation, 
interruption  of  services,  and  disruption 
of  natural  gas  markets  which  otherwise 
would  have  been  triggered  by  the 
crediting  mechanism.  Those  orders 
decidedly  do  not  stand  for  the 
proposition,  then  or  now,  that  I 
unconditionally  support  any  generic 
take-or-pay  crediting  mechanism.  And. 
several  of  the  concepts  on  which  we 
sought  comment  in  Order  No.  500-C 
were  intended  clearly  to  signal  that 
result.  Order  No.  500-D  was  adopted 
solely  because  the  further  passage  of 
time  without  action  on  a  Final  Rule 
made  necessary  extension  of  the 
expiring  exemptions  by  March  31  to 
prevent  chaos  in  the  market  place. 
Order  No.  500-D  did  not  stand  for  the 
proposition  of  affirmative  support  for 
the  form  of  the  crediting  mechanism  in 


the  Interim  Rule,  but  rather  was  an 
effort  again  to  preserve  on-going  open 
access  transportation.  Consequently, 
there  still  is  the  need  to  complete  action 
On  the  other  pending  modifications  to 
the  Interim  Rule,  which  this  order 
apparently  would  foreclose. 

Commission  officials  also  have  made 
public  statements  about  the  immediate 
need  for  action  on  the  so-called  'Title  I" 
issue  in  the  context  of  our  continued 
consideration  of  the  take-or-pay 
question.  The  'Title  I"  issue,  of  course, 
is  the  legal  issue  of  whether  payments 
related  to  take-or-pay  made  by  pipelines 
to  producers  under  take-or-pay  clauses 
arguably  result  in  total  payments  for  the 
contracted  natural  gas  which  exceed  the 
Maximum  Lawful  Price  for  that 
particular  category  of  gas  under  Title  I 
of  the  Natural  Gas  Policy  Act.  The  Title 
I  issue  was  raised  in  the  comments  on 
Order  No.  500  and  it  also  has  been  the 
subject  of  a  number  of  complaints  filed 
by  parties  with  the  Commission.  Also, 
as  many  as  eighteen  separate  pending 
cases,  or  more,  include  the  Title  I  issue 
which  awaits  resolution. 

One  of  the  pending  complaints  Hied 
by  ANR  Pipeline  Company  in  Docket 
No.  CP86-54-000  was  discussed  by  the 
court  in  the  Wagner  &  Brown  v.  ANR 
Pipeline  Co..  837  F.  2d  199  (5th  Cir.  1988). 
The  court  in  that  case  found  Wagner  & 
Brown'b  attack  on  the  District  Court's 
dismissal  of  its  laWsuit  there  to  be 
persuasive  (the  District  Court  dismissed 
on  the  grounds  of  the  doctrine  of 
primary  jurisdiction,  because  of  the 
pending  complaint  at  FERC),  and 
ordered  the  District  Court  simply  to  stay 
the  proceedings  for  180  days  to  afford 
FERC  an  opportunity  to  rule  on  the  ANR 
complaint.  After  the  180  days,  the 
District  Court  was  directed  to  proceed  to 
adjudicate  the  rights  of  the  parties 
without  further  deference  to  the 
expertise  of  FERC,  to  ensure  that 
Wagner  &  Brown's  rights  will  not  be 
unreasonably  delayed  or  lost. 

The  comments  of  some  officials 
apparently  have  placed  great  emphasis 
on  an  assertion  (which  I  question 
seriously)  that  the  5th  Circuit  in  Wagner 
&  Brown  effectively  has  ordered  the 
Commission  to  rule  on  the  Title  I  issue 
within  the  180  days,  which  runs  into 
August  of  this  year.  On  that  theory, 
there  is  a  good  deal  of  attention  now  on 
the  ANR  complaint  proceedings  and 
much  speculation  that  the  Commission 
will  address  the  issue  in  some 
procedural  manner  with  generic  impact 
outside  the  context  of  the  Order  No.  500 
rulemaking  proceedings.  I,  of  course, 
must  await  the  presentation  of  the 
record  in  any  particular  complaint 
proceeding  or  other  specific 


adjudication,  before  considering  the 
relevant  legal  and  policy  issues  and  the 
substantive  merits  of  tlw  individual 
cases. 

Nevertheless,  I  would  be  concerned 
from  a  general  procedural  point  of  view 
if  the  Commission  now.  at  this  late  date, 
were  to  begin  addressing  the  various 
take-or-pay  issues  piecemeal  outside  the 
generic  Order  No.  500  proceedings, 
while  at  the  same  time  apparently 
delaying  indefinitely  action  on  the  Order 
No.  500  Final  Rule.  Order  No.  500  has 
always  been  intended  to  be  a 
comprehensive  response  to  the  court's 
remand  in  the  AGD  case  calling  for 
reasoned  decisionmaking  by  the 
Commission  on  the  general  take-or-pay 
issue.  The  Commission  has  officially 
informed  the  courts  in  other  cases  of  its 
Intent  to  use  Order  No.  500  as  the 
primary  vehicle  for  addressing  the  take- 
or-pay  issue.  Without  opining 
prematurely  in  any  way  on  the 
substantive  merits  of  the  Title  I  issue  in 
any  pending  adjudication.  I  believe  the 
Commission  is  obligated  to  consider 
carefully  any  piecemeal  approach  to  the 
interrelated  take-or-pay  issues.  My 
concern  is  heightened  considerably  by 
the  data  problems  with  the 
Commission's  take-or-p^y  survey 
discussed  below. 

The  very  pregnant  question  now 
becomes — where  are  we  today  and 
where  are  we  going  on  Order  No.  500 
and  the  take-or-pay  issue?  On  April  11 
and  12. 1968.  the  Commission  held 
public  hearings  on  Order  No.  500  and 
obtained  oral  and  written  comments 
from  witnesses  representing  all 
segments  of  the  natural  gas  industry  and 
the  consuming  public. 

The  hearings  highlighted  for  the  Full 
Commission  the  central  issue  in  Order 
No.  500,  which  is— simply  stated— What 
is  the  exact  nature  of  the  take-or-pay 
problem  today  in  mid-1988?  As 
Conunissioner  Sousa  observed,  quoting 
Yo^  Berra.  it  was  "deja  vu  all  over 
9gain."  While  there  were  many  fine 
statements  of  testimony  on  open  access 
transportation,  the  take-or-pay  crediting 
mechanism,  the  take-or-pay  direct 
billing  mechanism,  the  Gas  Inventory 
Charge,  and  other  more  specific  aspects 
of  Order  No.  500.  the  major  focus  of  all 
the  testimony  takeri  together  was  on  the 
nature  of  the  take-or-pay  problem.  In 
many  respects,  it  was,  so  to  speak,  a 
"tale  of  two  take-or-pay  surveys." 

First,  the  Interstate  Natural  Gas 
Association  of  America  (INGAA)  with  a 
series  of  pipeline  top  executives 
presented  the  Conunission  with  a 
sunimary  of  a  new  take-or-pay  survey  of 
its  member  pipelines.  A  formal  report  of 
the  survey  was  submitted  to  the 
Commission  ater  the  hearings.  The 


INGAA  survey,  supported  by  each  of  the 
top  pipeline  executives  in  succession, 
concludes  that  there  still  is  a  major  aiid 
broad-based  take-or-pay  problem  in  the 
interstate  pipeline  industry  which  will 
continue  into  the  futiu«.  The  testimony 
indicated  that  there  was  post-settlement 
take-or-pay  exposure  of  $7.4  biUion  at 
the  end  of  1987  affecting  19  of  the  26 
major  pipelines  who  were  responsible 
for  90%  of  flowing  gas.  The  survey  report 
indicated  that  $8  billion  in  exposure  was 
resolved  by  voluntary  renegotiation  of 
contracto  in  1987.  INGAA  indicated  that 
of  the  total  $7.4  biUion  exposure  at  the 
end  of  1987,  $2.9  billion  (39%)  was  under 
negotiation,  $2.2  billion  (30%)  was  in 
litigation  or  arbitration,  and  $2.3  billion 
(31%)  had  not  advanced  yet  to  active 
negotiation  with  producers.  Also. 
INGAA  stated  that  62%  of  the  exposure 
was  associated  with  contracts  involving 
jurisdictional  natural  gas.  The  testimony 
indicated  that  take-or-pay  exposure  will 
continue  to  build  in  1988.  because  Order 
No.  500  and  the  crediting  mechanism 
have  been  largely  ineffective  in 
mitigating  accrual  of  additional 
exposure  under  open  access 
transportation.  Consequently,  it  was 
argued,  the  only  option  for  the 
Commission  at  this  time  is  to  invoke'its 
authority  under  section  5  of  the  NGA  on 
a  generic  basis  to  strike  down 
prospectively  the  offending  take-or-pay 
clauses  in  existing  contracts,  for  which 
it  is  argued  further  we  have  clear  and 
unambiguous  authority  in  the  face  of 
these  survey  results. 

Second,  the  Natural  Gas  Supply 
Association  (NGSA)  with  a  series  of 
major  and  independent  producers 
testified  to  an  entirely  different  take-or- 
pay  situation.  A  new  NGSA  survey 
submitted  to  the  Commission  at  the 
hearing  provides  dramatically  different 
results  than  the  INGAA  report  and 
testimony.  NGSA  states  that  $14.5 
billion  of  $17.2  billion  in  total  take-or- 
pay  exposure  accrued  by  interstate 
pipelines  was  resolved  by  the  end  of 
1987.  or  84%  of  the  total  resolved, 
leaving  $2.7  billion  outstanding. 
Compare  that  figure  to  the  INGAA  figure 
of  $7.4  billion.  Further,  according  to 
NGSA,  $3.1  billion  of  otherwise  accruing 
new  1988  potential  take-or-pay  exposure 
already  has  been  resolved  in  contract 
negotiations.  NGSA  argues  that  only 
four  pipelines  have  54%  of  the  liabilities 
in  the  current  survey  and  80%  is 
accounted  for  by  eight  pipelines. 
Purchases  from  those  eight  pipelines, 
according  to  NGSA,  represent  only  46% 
of  pipeline  gas  purchases  from 
producers. 

The  84%  resolution  figure  in  the  most 
recent  survey  compares  favorably  to  the 
71%  in  the  1987  NGSA  survey  and  the 


69%  in  the  1986  NGSA  survey,  argues 
NGSA.  supporting  the  conclusion  that 
the  process  of  voluntary  renegotiation 
has  been  successfiil.  Finally,  NCSA's 
survey  indicates  that  93%  of  gas 
released  by  pipelines  and  sold  to  non- 
pipeline  parties  provided  volumetric 
take-or-pay  relief,  supporting  the 
assertion  diat  open  access 
transportation  should  not  cause 
substantial  new  take-or-pay  liabilities, 
NGSA  concludes.  Consequentiy,  NGSA 
concludes  that  there  is  no  demonstrated 
need  for  a  generic  section  5  action  and, 
further,  the  Commission  should  abandon 
the  generic  take-or-pay  crediting 
mechanism,  particularly  the  cross- 
crediting  feature. 

Other  producer  witnesses 
representing  the  large  majority  of  the 
producer  segment  of  the  industry 
testified  that  there  has  been  substantial 
renegotiation  over  the  last  year, 
particularly  in  the  second  half  of  1987. 
Almost  every  producer  reported  that  the 
large  percentage  of  outstanding  take-or- 
pay  claims  had  been  resolved  in 
contract  renegotiations,  with  the 
individual  totals  in  the  hundreds  of    ' 
millions  and  some  close  to  or  in  excess 
of  a  bilUon  dollars.  Most  had 
outstanding  claims  with  only  one  or  two 
pipelines,  according  to  the  witnesses, 
and  in  several  cases  future  exposure,  as 
well  as  past  exposure,  had  been 
resolved  through  voluntary 
renegotiation.  The  message  echoed 
repeatedly  by  th»  individual  producers, 
major  and  independent,  was  that  the 
voluntary  renegotiations  had  resolved 
all  but  a  relatively  small  portion  of 
outstanding  claims,  as  reflected  more 
generally  in  the  NCSA  survey. 
Additionally,  many  producer  witnesses 
challenged  directly  the  assertion  that  the 
Commission  had  the  legal  authority  to 
invoke  section  5  on  any  generic  basis 
under  these  facts  in  this  rulemaking 
docket. 

Last  August,  the  Commission  in  Order 
No.  500  initiated  a  take-or-pay  data 
survey  as  part  of  our  discussion  about 
"Commission  Action  under  NGA 
Section  5."  We  stated  Uien. 

The  Commission  will  aggregate  the 
data  submitted  and  analyze  it  promptiy. 
If  the  information  demonstrates  that 
action  under  NGA  section  5,  or  any 
other  action  (such  as  rescinding  the 
incentive  ceiling  price  for  tight  formation 
gas  established  under  NGPA  section 
107(c)(5)],  would  contribute  to  solving 
pipeline  take-or-pay  problems,  the 
Commission  will  then  consider  action. 

Since  August,  the  Commission 
repeatedly  has  argued  in  subsequent 
cases  and  generic  rulemakings,  such  as 
Order  No.  490  Abandonment  Policy,  that 
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Order  No.  500  was  where  we  ultimately 
would  determine  the  nature  and  address 
the  take-or-pay  issue.  Now,  some  nine 
months  later,  the  Full  Commission  has 
not  received  a  single  report  of  any  kind 
from  our  own  survey  commissioned  in 
Order  No.  50a  In  fact,  to  date,  the  Full 
Commission  has  not  even  been  provided 
access  to  the  unaggregated  data 
submitted  by  the  individual  interstate 
pipelines  and  individual  producers. 
Unfortunately,  as  a  result,  the  Full 
Commission,  at  this  point,  still  is 
proceeding  in  a  total  analytical  vacuum 
to  consider  the  testimony  received  in 
April. 

Furthermore,  the  Conunission  survey 
required  the  submission  of  take-or-pay 
data  as  of  July  1. 1987.  Much  of  the  data 
submitted  apparently  reflects  take-or- 
pay  exposure,  payments  and  resolution 
as  of  the  end  of  1986.  Clearly,  after  the 
April  testimony,  our  own  survey  is  now 
woefully  stale  and  largely  out  of  date. 
And,  whenever  the  Full  Commission  it 
finally  presented  a  report  of  the  data 
filed  as  of  the  first  half  of  last  year,  any 
analytical  results  and  conclusions  will 
be  of  highly  questionable  value  in  the 
context  of  forming  the  basis  for 
considering  action  under  section  5.  or 
any  other  authorities  for  that  matter,  in 
a  final  rule.  Consequently,  it  appears 
inevitable  that  the  Full  Commission 
must  act  promptly  to  develop  a  revised 
approach  to  our  take-or-pay  data  survey 
and  subsequent  consideration  of  acti(m. 
At  a  minimum,  it  appears  intuitively 
obvious  that  we  should 'seek  another 
round  of  take-or-pay  data,  which  is  as 
current  and  accurate  as  possible  to 
reflect  the  take-or-pay  realities  in  mid- 
1988.  Put  another  way.  it  is  now  obvious 
that  we  must  resolve  the  apparent  tale 
of  two  take-or-pay  surveys,  before  we 
attempt  to  fashion  a  Final  Rule. 

Chairman  Jim  Nugent  of  the  Texas 
Railroad  Commission  perhaps  put  it  best 
in  his  testimony.  He  stated  that 
Commission's  view  that  the  AGD  Court 
had  vacated  and  remanded  Order  No. 
436  to  this  Commission  for  reasoned 
decisionmaking  on  the  take-or-pay 
issue.  That  reasoned  decisionmaldng.  in 
the  judgment  of  the  Railroad 
Conunission,  requires  this  Commission 
to  take  the  following  analytical  steps: 

1.  What  is  a  clear  definition  of  tlw 
magnitude  and  parameters  of  any 
existing  contract  problem? 

2.  Is  the  problem  generic  or  quite 
specific  to  certain  pipelines? 

3.  What  is  the  appropriate  remedy 
tailored  to  the  specific  problem? 

4.  Do  the  costs  of  the  remedy  exceed 
the  perceived  benefits? 

5.  Develop  some  form  of  streamlined 
regulatory  approach  to  avoid 
unnecessary  regulation  *>£  the  industry. 


In  the  context  of  that  testimony  from 
the  Chairman  of  the  Texas  Railroad 
Commission,  we  now  are  faced  with  the 
serious  dilemma  that  we  are  still  locked 
in  step  1.  We  are  still  trying  to  determine 
in  some  analytically  acceptable  fashion 
what  the  exact  nature  of  the  problem 
really  is  at  this  time. 

Unless  and  until  we  can  resolve  that 
threshold  issue,  it  is  prematiu«  in  my 
judgment  to  be  debating  the  legality  or 
the  advisability  of  a  generic  section  5 
action,  just  as  we  concluded  last  August. 
The  exact  nature  of  the  take-or-pay 
problem  in  mid-1988  must  be  the 
analytical  foundation  on  which  the  Full 
Commission  must  construct  any  Final 
Rule  in  the  Order  No.  500  docket.  If 
voluntary  renegotiation,  which  has  been 
the  centerpiece  of  our  natural  gas 
policies  for  the  past  four  years,  is  as 
successful  as  claimed  by  NCSA  and 
producers,  we  may  get  one  analytical 
result  and  one  related  conclusion  for 
action.  If,  in  the  alternative,  the  INGAA 
and  interstate  pipeline  survey  is 
persuasive,  we  may  get  a  different 
analytical  result  and  a  related  different 
conclusion  as  to  necessary  action.  I, 
therefore,  urge  the  Full  Commission  to 
resolve  the  "tale  of  two  take-or-pay 
surveys"  in  the  testimony  received  in 
April  as  the  absolutely  necessary  first 
step  in  our  prompt,  future  consideration 
of  Order  No.  500. 

To  that  end,  I  have  requested  that  the 
Full  Commission  receive  a  status  report 
on  the  survey  and  a  brief  summary  of 
the  data  submitted  on  a  pipeline  and 
producer  specific  basis.  In  any  event,  in 
light  of  the  extended  passage  of  time, 
the  staff  also  should  arrange  for  direct 
access  to  the  individual  pipeline  and 
producer  submissions  for  each 
Commissioner  and  his  staff,  in  order 
that  we  may  review  the  data  directly  if 
we  choose  to  do  so.  For  instance,  I 
would  plan  to  review  the  submissions  of 
selected  pipelines  and  producers  under 
appropriate  procedures  respecting 
confidentiality,  as  we  always  do. 

Additionally,  I  have  recommended 
that  the  Commission  require  updated 
data  bom  all  participants  to  the  tak«-oi^ 
pay  survey. 

The  data  should  be  updated  to  include 

(1)  supplemental  information  on  accrued 
take^-pay  exposure  and  liability  and 

(2)  any  further  resolution  since  July  1, 
1987.  of  take-or-pay  matters  as  of  this 
time.  The  additional  data  should  be 
submitted  by  June  15, 1988. 
ConsequenUy,  I  also  have  requested  that 
the  Commission,  as  soon  as  possible, 
consider  an  order  which  would  require 
all  participants  in  the  take-or-pay  survey 
to  make  such  a  supplemental  filing  to 
update  their  original  submissions. 


I  would  conclude  by  expressing  the 
serious  concern  that  the  Commission  at 
this  time  appears  to  be  adrift  in  a  hostile 
sea  of  analytical  ignorance  and 
uncertainty,  without  a  clear  and  certain 
course  to  resolution  of  the  take-or-pay 
issue  and  a  Final  Rule  under  Order  No. 
500.  Additionally,  our  action  in  this 
Order  appears  to  lock  in  place  the 
Interim  Rule  in  its  current  form  for  the 
foreseeable  futiu«.  without  the  direction 
to  reach  a  Final  Rule  at  a  particular 
point  on  our  regulatory  chart.  As  Gibran 
stated  in  The  Prophet,  "If  either  your 
sails  or  your  rudder  be  broken,  you  can 
but  toss  and  drift  or  else  be  held  at  a 
standstill  in  mid-sea."  It  is  long  since 
past  time,  in  my  judgment,  that  the 
Commission  develop  a  course  of  action 
to  obtain  promptly  the  necessary  data 
and  analysis  to  define  the  actual  take- 
or-pay  problem,  be  it  largely  generic  to 
most  pipelines  or  quite  specific  to  a  few 
pipelines  and  be  it  largely  resolved  by 
voluntary  renegotiation  or  continuing  to 
grow  despite  the  Interim  Rule  in  Order 
No.  500. 

As  soon  as  that  definition  is  complete, 
the  Commission  then  must  proceed 
promptly  to  complete  action  on  the  Final 
Rule  widi  full  consideration  of  all 
comments  in  the  extensive  record 
adduced  fiom  public  comments, 
including  the  April  hearings.  The 
Commission  has  an  obligation  to  the 
natural  gas  industry  and  the  American 
consumer  to  complete  action  as  soon  as 
the  required  analysis  is  available.  That 
obligation  quite  simply  is  not  satisfied 
by  continuing  to  "toss  and  drift  or  else 
be  held  at  a  standstill  in  mid-sea",  as 
now.  and  allow  the  Interim  Rule  to 
remain  in  effect  unmodified  for  the 
foreseeable  future,  as  this  Order  would 
suggest. 

Charles  A  Trabandt, 
Commissioner. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21 CFR  Parts  182, 184.  and  186 

[DoetMlNa79M-0a6a] 

Iron  and  Iron  Salts;  Afflrmation  of 
QRAS  Status  as  DIract  and  Indiract   ' 
Human  Food  Ingredients 

AOmcv:  Food  and  Drug  Administration. 
action:  Final  rule. 


;  The  Food  and  Drug 
Administration  (FDA)  is  affirming  that 


elemental  iron  (iron)  and  ferrous 
ascorbate.  ferrous  carbonate,  ferrous 
.citrate,  ferrous  fiunarate.  ferrous 
gluconate,  ferrous  lactate,  ferrous 
sulfate,  ferric  ammonium  citrate,  ferric 
chloride,  ferric  citrate,  ferric  phosphate, 
ferric  pyrophosphate,  and  ferric  sulfate 
(iron  salts)  are  generally  recognized  as 
safe  (GRAS)  as  direct  human  food 
ingredients.  However,  the  agency  is  not 
taking  any  action  on  the  listing  of  iron 
and  several  iron  salts  as  GRAS 
substances  in  dietary  supplements.  FDA 
is  also  affirming  that  ferric  oxide  and 
oxides  of  iron  are  GRAS  for  use  as 
indirect  human  food  ingredients.  FDA  is 
not  affirming  that  ferric  sodium 
pyrophosphate,  iron  peptonate.  iron 
polyvinylpyrrolidone,  sodium  ferric 
ethylenediamine  tetraacetate  (EDTA), 
and  sodium  ferricitropyrophosphate  are 
GRAS  as  direct  human  food  ingredients 
because  of  the  lack  of  data  on  their 
safety  and  use.  Additionally,  FDA  is  not 
taking  any  action  on  the  listing  in  Part 
181  (21  CFR  Part  181)  of  iron  caprylate. 
iron  tallate,  iron  linoleate,  and  iron 
naphthenate  as  prior-sanctioned  driers 
that  may  migrate  from  food  packaging. 
The  safety  of  these  ingredients  has  been 
evaluated  under  a  comprehensive  safety 
review  conducted  by  thp  agency. 
DATES:  Effective  June  13. 1988.  The 
Director  of  the  Office  of  the  Federal 
Register  approves  the  incorporation  by 
reference  of  certain  publications  in  21 
CFR  184.1296, 184.1301. 184.1304. 
184.1307d.  184.1308. 184.1315.  and 
184.1375  effective  on  June  13. 1988. 
FOR  RMrmm  information  contact: 
Robert  L  Martin.  Center  for  Food  Safety 
:and  Applied  Nutrition  (HFF-334).  Food 
and  Drug  Administration.  200  C  St.  SW.. 
Washington,  DC  20204,  202-426-9463. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  21. 1987  (52  FR 
13086),  FDA  published  a  proposal  to 
affirm  that  elemental  iron  (iron)  and 
ferrous  ascorbate,  ferrous  carbonate, 
ferrous  citrate,  ferrous  fumarate.  ferrous 
gluconate,  ferrous  lactate,  ferrous 
sulfate,  ferric  ammonium  citrate,  ferric 
chloride,  ferric  citrate,  ferric  phosphate, 
ferric  pyrophosphate,  and  ferric  sulfate 
(iron  salts)  are  GRAS  for  use  as  direct 
human  food  ingredients  in  conventional 
food  and  in  infant  formula.  (FDA  is 
using  the  term  "conventional  food"  to 
refer  to  food  that  would  fall  within  any 
of  the  43  categories  listed  in  21  CFR 
170.3(n).)  However,  the  agency  did  not 
propose  to  take  any  action  on  the  listing 
of  iron  and  several  iron  salts  as  GRAS 
substances  in  dietary  supplements.  FDA 
also  proposed  to  affirm  diat  ferric  oxide 
and  oxides  of  iron  are  GRAS  for  use  as 
indirect  human  food  ingredients.  Also  in 
this  proposal.  FDA  proposed  not  to  take 


any  action  on  the  listing  in  Part  181  (21 
CFR  Part  181)  of  iron  caprylate.  iron 
tallate,  iron  linoleate,  and  iron 
naphthenate  as  prior-sanctioned  driers 
that  may  migrate  from  food  packaging 
material.  Additionally,  FDA  proposed 
not  to  affirm  that  ferric  sodium 
pyrophosphate,  iron  peptonate,  iron 
polyvinylpyrrohdone,  sodium  ferric 
ethylenediamine  tetraacetate  (EDTA), 
and  sodium  ferricitropyrophosphate  are 
GRAS  as  direct  human  food  ingredients 
because  of  a  lack  of  safety  and  use  data. 
FDA  published  this  proposal  in 
accordance  with  its  announced  review 
of  the  safety  of  GRAS  and  prior- 
sanctioned  food  ingredients. 

In  accordance  with  21  CFR  170.35. 
copies  of  the  scientific  literature  review 
and  of  the  report  of  the  Select 
Conunittee  on  GRAS  Substances  (the 
Select  Committee)  on  iron  and  iron  salts 
are  available  for  public  review  in  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857.  Copies  of  the  documents  are  also 
available  for  public  purchase  from  the 
National  Technical  Information  Service, 
as  announced  in  theproposal. 

In  addition  to  proposing  to  affirm  the 
GRAS  status  of  iron  and  iron  salts,  FDA 
gave  pubUc  notice  that  it  was  unaware 
of  any.  prior-sanctioned  food  uses  for 
these  ingredients  other  than  for  the 
proposed  conditions  of  use.  Persons 
asserting  additional  or  extended  uses  in 
accordance  with  approvals  granted  by 
the  U.S.  Department  of  Agriculture  or 
FDA  before  September  6. 1958.  were 
given  notice  to  submit  proof  of  those 
sanctions,  so  that  the  safety  of  any 
prior-sanctioned  uses  could  be 
determined.  That  notice  was  also  an 
opportunity  to  have  prior-sanctioned 
uses  of  these  ingredients  recognized  by 
issuance  of  an  appropriate  regulation 
under  Part  181— Specific  Prior- 
Sanctioned  Food  Ingredients  (21  CFR 
Part  181).  or  affirmed  as  GRAS  under 
Part  184  or  186  (21  CFR  Part  184  or  186). 
as  appropriate. 

FDA  also  gave  notice  that  failure  to 
submit  proof  of  an  appli'cable  prior 
sanction  in  response  to  the  proposal 
would  constitute  a  waiver  of  the  right  to 
assert  that  sanction  at  any  future  time. 

No  reports  of  prior-sanctioned  uses 
for  iron  and  iron  salts  were  submitted  in 
response  to  the  proposal.  Therefore,  in 
accordance  with  the  proposal,  any  right 
to  assert  a  prior  sanction  for  uses  of 
these  ingredients  under  conditions 
different  from  those  set  forth  in  this  final 
rule  has  been  waived. 

FDA  received  three  comments  in 
response  to  the  agency's  proposal  on 
iron  and  iron  salts.  Two  comments  were 


from  distributors  and  suppliers  of  iron 
and  iron  salts.  The  other  comment  was 
submitted  on  behalf  of  a  chemical 
laboratory.  A  summary  of  each  of  these 
conunents  and  the  agency  s  responses 
follow: 

1.  One  comment  from  a  distributor 
and  supplier  expressed  its  support  of  the 
proposal. 

lie  agency  acknowledges  this 
comment.  Because  this  comment  agrees 
with  the  proposal,  the  agency  has  not 
made  any  changes  in  the  regulations  as 
a  result  of  this  comment. 

2.  Another  comment  from  a  chemical 
laboratory  addressed  the  description  for 
the  preparation  of  ferrous  lactate  in 
proposed  §  184.1311.  This  comment 
asserted  that  ferrous  lactate  can  also  be 
prepared  by  reacting  sodium  lactate 
with  ferrous  sulfate.  Additionally,  this 
comment  recommended  that  the 
Japanese  Standards  of  Food  additives 
(JSFA-V:  1986)  be  consulted  in 
developing  specifications  for  ferrous 
lactate. 

The  agency  has  carefully  evaluated 
this  comment.  The  agency  agrees  that 
the  comment  describes  a  reaction  that  is 
used  to  produce  food-grade  ferrous 
lactate.  Therefore,  the  agency  has 
modified  the  regulation  on  ferrous 
lactate  to  include  the  reaction  of  sodium 
lactate  plus  ferrous  sulfate  in  the 
manufacture  of  this  substance.  The 
agency  will  consider  the  specifications 
Usted  in  the  Japanese  Standards  of  Food 
Additives  in  developing  specifications 
for  ferrous  lactate. 

3.  One  comment  from  a  distributor 
objected  to  the  agency's  decision  not  to 
affirm  as  GRAS  iron  peptonate  because 
of  a  lack  of  consumer  exposure  data  and 
safety  information.  The  company  that 
submitted  this  comment  stated  that  it 
has  been  importing  iron  peptonate  and 
selling  it  in  this  country.  The  company 
stated  that  "during  the  last  IV^  years  (it 
had)  sold  a  total  of  approximately  30,000 
pounds."  The  company  also  stated  that 
"the  material  is  beingjised  by  our 
customers  in  dietary  supplements, 
veterinary  and  possibly  other  uses." 
However,  the  comment  provided  no 
documentation  to  substantiate  these 
claims. 

In  the  preamble  to  the  proposal,  the 
agency  stated  that  consumer  exposure 
data  and  relevant  safety  information  are 
necessary  to  evaluate  the  safety  of  a 
food  ingredient.  Unless  such  data  and 
information  are  forthcoming  the  agency 
has  no  basis  on  which  to  affirm  that  the 
use  of  a  substance  is  GRAS.  No  safety 
information  has  been  provided  for  iron 
peptonate.  nor  has  docimfiented 
evidence  been  submitted  to  show  that 
this  substance  is  being  used  as  a  food 
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ingredient  and  to  provide  a  basis  for 
developing  consumer  exposure  data.  In 
the  absence  of  such  information  and 
evidence,  the  agency  cannot  affirm  that 
the  use  of  iron  peptonate  as  a  food 
ingredient  is  GRAS. 

Persons  seeking  FDA  approval  for  the 
direct  food  use  of  iron  peptonate  may 
submit  a  food  additive  or  GRAS 
affirmation  petition  in  accordance  with 
21  CFR  170.35  or  171.1. 

In  several  of  the  regulations  Hsted  in 
the  proposal  the  agency  inadvertently 
omitted  the  oxidation  state  for  iron  in 
the  more  formalized  nomenclat\ire  for 
iron  compounds.  For  example,  in 
proposed  S  184.1298  Ferric  citrate,  the 
term  "iron  citrate"  should  have  been 
listed  as  "iron  [TO]  citrate"  in  paragraph 
(a).  Therefore,  the  agency  is  making  this 
minor  correction  in  this  regulation,  and 
in  several  others,  to  reflect  the  more 
formalized  nomenclature.  Additionally, 
FDA  has  edited  paragraph  (c)  of  the 
regulations  to  clarify  it  and  to  eliminate 
redundancies.  Also,  the  agency  has 
corrected  the  molecular  formula  in 
§  184.1304. 

In  the  proposal,  FDA  stated  that  it  i 
would  work  with  the  Committee  on    ' 
Food  Chemicals  Codex  of  the  National 
Academy  of  Sciences  to  develop 
acceptable  specifications  for  several  of 
the  iron  compounds  being  a^irmed  as 
GRAS  for  use  as  direct  human  food 
ingredients  and  would  incorporate  these 
specifications  into  the  regulations  when 
they  were  developed.  To  date,  however, 
work  on  the  specifications  is  still 
incomplete.  Until  the  specifications  are 
developed,  those  iron  compounds  for 
direct  food  use  must  comply  with  the 
description  in  the  regulations  and  be  of 
food-grade  purity  [^  CFR  170.30(h)(1) 
and  182.1(b)(3)). 

The  agency  has  previously  considered 
the  enviroiunental  effects  of  this  rule  as 
announced  in  the  proposed  rule  of  April 
21, 1987  (52  FR  13086).  No  new 
information  or  comments  have  been 
received  that  would  affect  the  agency's 
previous  determina'tion  that  there  is  no 
significant  impact  on  the  human 
enviromnent  and  that  an  environmental 
impact  statement  is  not  required. 

in  accordance  with  the  Regulatory 
Flexibility  Act.  the  agency  previously 
considered  the  potential  effects  that  this 
rule  would  have  on  small  entities, 
including  small  businesses.  In 
accordance  with  section  6G5(b)  of  the 
Regulatory  Flexibility  Act  the  agency 
has  determined  that  no  significant 
impact  on  a  substantial  number  of  small 
entities  would  derive  from  this  action. 
FDA  has  not  received  any  new 
information  or  comments  that  would 
alter  its  previous  determination. 


In  accordance  with  Executive  Order 
12291,  FDA  has  previously  analyzed  the 
potential  economic  effects  of  this  final 
rule.  As  announced  in  the  proposal,  the 
agency  has  determined  that  the  rule  is 
not  a  major  rule  as  determined  by  the 
Order.  The  agency  has  not  received  any 
new  information  or  comments  that 
would  alter  its  previous  determination. 

The  agency's  findings  of  no  major 
economic  impact  and  no  significant 
impact  on  a  substantial  number  of  small 
entities,  and  the  evidence  supporting 
these  findings,  are  contained  in  a 
threshold  assessment  which  may  be 
seen  in  the  Docket  Management  Branch 
(address  above). 

List  of  Subjects . 

21  CFR  Part  182 

Food  ingredients.  Spices  and   - 
flavorings. 

21  CFR  Part  184 

Food  ingredients.  Incorporation  by 
reference. 

21  CFR  Part  186 

Food  ingredients.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Parts  182. 184,  and 
186  are  amended  as  follows: 

PART  182— SUBSTANCES 
GENERALLY  RECOGNIZED  AS  SAFE 

1.  The  authority  citation  for  21  CFR 
Part  182  is  revised  to  read  as  follows: 

Authority:  Sees.  201(8],  402.  409.  701.  52 
Stat.  1046-1047  as  amended.  1055-1056  as 
amended,  72  Stat.  1764-1788  as  amended  (21 
U.S.C.  321(8),  342,  348,  371);  21  CFR  5.10.  5.61. 


S182J0    [ARMndad] 

2.  Section  182.90  Substances  migrating 
to  food  from  paper  and  paperboard 
products  is  amended  by  removing  the 
entries  for  "Ferric  sulfate,"  "Ferrous 
sulfate,"  "Iron  reduced,"  and  "Oxides  of 
iron." 

§$  182.8301, 182.S304, 182.8306. 182.8308. 
182J31 1. 182.831S,  and  182.S375 
[Removed] 

3.  Sections  182.8301  feme  pAospAote, 
S  182.8304  Ferric  pyrophosphate, 

S  182.930d  Ferric  sodium  pyrophosphate. 
9  18Z.S30a  Ferrous  gluconate.  S  182.8311 
Ferrous  lactate,  9  182.8315  Ferrous 
sulfate,  and  9  182.8375  Iron  reduced  are 
removed. 

PART184— DIRECT  FOOD 
SUBSTANCES  AFFIRMED  AS 
GENERALLY  RECOGNIZED  AS  SAFE 

4.  The  authority  citation  for  21  CFR 
Part  184  continues  to  read  as  follows: 


Auiboitty:  Sees.  201(a),  402, 409. 701,  S2 
Stat.  1046-1047  as  uaeoded.  1055-1056  as     ^ 
amended.  72  Stat  1784-1788  as  amended  (21 
U.S.C  321(8),  342,  348.  371);  21  CFR  5.10.  5.61. 

5.  A  new  9 164.1296  is  added  to  read 
as  follows: 

S1M.1296    Ferric  aminonium  citrale. 

(a)  Ferric  anunonium  citrate  (iron  (III) 
ammonium  citrate)  is  prepared  by  the 
reaction  of  ferric  hydroxide  with  citric 
acid,  followed  by  treatment  with 
ammonium  hydroxide,  evaporating,  and 
drying.  The  resulting  product  occiuv  in 
two  forms  depending  on  the 
stoichiometry  of  the  initial  reactants. 

(1)  Ferric  ammonium  citrate  (iron  (III) 
ammonium  citrate,  CAS  Reg.  No.  1332- 
96-5)  is  a  complex  salt  of  imdetermined 
structure  composed  of  16.5  to  18.5 
percent  iron,  approximately  9  percent 
ammonia,  and  65  percent  citric  acid  and 
occurs  as  reddish  brown  or  garnet  red 
scales  or  granules  or  as  a  brownish- 
yellowish  powder. 

(2)  Ferric  ammonium  citrate  (iron  (III) 
ammonium  citrate,  CAS  Reg.  No.  1333- 
00-2)  is  a  complex  salt  of  undetermined 
structure  composed  of  14.5  to  16  percent 
iron,  approximately  7.5  percent 
ammonia,  and  75  percent  citric  acid  and 
occurs  as  thin  transparent  green  scales, 
as  granules,  as  a  powder,  or  as 
transparent  green  crystals. 

(b)  The  ingredients  meet  the 
specifications  of  the  Food  Chemicals 
Codex.  3d  Ed.  (1981),  pp.  116-117  (Ferric 
ammonium  citrate,  brown)  and  p.  117 
(Ferric  ammonium  citrate,  green),  which 
is  incorporated  by  reference.  Copies  are 
available  from  the  National  Academy 
Press,  2101  Constitution  Ave.  NW., 
Washington,  DC  20418.  or  available  for 
inspection  at  the  Office  of  the  Federal 
Register,  1100  L  St  NW..  Washington. 
DC  20408. 

(c)  In  accordance  with  9 184.1(b)(1). 
the  ingredients  are  used  in  food  as 
nutrient  supplements  as  defined  in 

9 170.3(o)(20)  of  this  chapter,  with  no 
limitation  other  than  current  good 
manufacturing  practice.  The  ingredients 
may  also  be  used  in  infant  formula  in 
accordance  with  section  412(g)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C  350a(g))  or  with 
regulations  promulgated  under  section 
412(a)(2)  of  the  act  (21  U.S.C.  350a(a)(2)). 

(d)  Prior  sanctions  for  these 
ingredients  different  from  the  uses 
established  in  this  section  do  not  exist 
or  have  been  waived. 

6.  A  new  9 184.1297  is  added  to  read 
as  follows: 

9184.1297    Ferric  cMoride. 

(a)  Ferric  chloride  (iron  (III)  chloride, 
FeCl*.  CAS  Reg.  No.  7706-06-0)  may  be 


^  prepared  &t)m  iron  and  chlorine  or  fitim 
ferric  oxide  and  hydrogen  chloride.  The 
pure  material  occurs  as  hydroscopic 

•  hexagonal,  dark  crystals.  Ferric  chloride 
hexahydrate  (iron  (III)  chloride 
hexahydrate,  FeClj.  6H»0.  CAS  Reg.  No. 
10025-77-1)  is  readily  formed  when 
ferric  chloride  is  exposed  to  moistiu^. 

(b)  The  Food  and  Drug  Administration 
is  developing  food-grade  specifications 

,  for  ferric  chloride  in  cooperation  with 
the  National  Academy  of  Sciences.  In 
the  interim,  this  ingredient  must  be  of  a 
purity  suitable  for  its  intended  use. 

(c)  In  accordance  with  9 184.1(b)(1) 
the  ingredient  is  used  in  food  as  a 
flavoring  agent  as  defined  in 

9 170.3(o){12)  of  this  chapter,  with  no 
limitation  other  than  current  good 
manufacturing  practice. 

(d)  Prior  sanctions  for  this  ingredient 
different  fit)m  the  uses  established  in 
this  section  do  not  exist  or  have  been 
waived. 

7.  A  new  9 184.1298  is  added  to  read 
as  follows: 
9184-1298    Ferric  dtrate. 

(a)  Ferric  citrate  (iron  (m)  citrate, 
CsHsFea,  CAS  Reg.  No.  2338-05-8)  is 
prepared  from  reaction  of  citric  acid 
with  ferric  hydroxide.  It  is  a  compound 
of  indefinite  ratio  of  citric  acid  and  iron. 

(b)  The  Food  and  Drug  Administration 
is  developing  food-grade  specifications 
for  ferric  citrate  in  cooperation  with  the 
National  Academy  of  Sciences.  In  the 
interim,  this  ingredient  must  be  of  a 
purity  suitable  for  its  intended  use. 

(c)  In  accordance  with  9 184.1(b)(1), 
the  ingredient  is  used  in  food  as  a 
nutrient  supplement  as  defined  in 

9 170.3(o)(20)  of  this  chapter,  with  no 
limitation  other  than  current  good 
manufacturing  practice.  The  ingredient 
may  also  be  used  in  infant  formula  in 
accordance  with  section  412(g]  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  350a(g))  or  with 
regulations  promulgated  under  section 
412(a)(2)  of  the  act  (21  U.S.C.  350a(a)(2)). 

(d)  Prior  sanctions  for  this  ingredient 
different  from  the  uses  established  in 

,  this  section  do  not  exist  or  have  been 
waived. 

(8)  A  new  9 184.1301  is  added  to  read 
as  follows: 

9184.1301    Ferric  phosphate. 

(a)  Ferric  phosphate  (ferric 
orthophosphate,  iron  (HI)  phosphate. 
FeP04.xHiO,  CAS  Reg.  No.  10045-86-0) 
is  an  odorless,  yellowish-white  to  buff- 
colored  powder  and  contains  from  one 
to  four  molecules  of  water  of  hydration. 
It  is  prepared  by  reaction  of  sodium 
phosphate  with  ferric  chloride  or  ferric 
dtrate. 

(b)  The  ingredient  meets  the 
spedfications  of  the  Food  Chemicals 


Codex,  3d  Ed.  (1981).  pp.  118-120,  which 
is  incorporated  by  reference.  Copies  are 
available  from  the  National  Academy 
Press.  2101  Constitution  Ave.  NW., 
Washington,  DC  20418.  or  available  for 
inspection  at  the  Office  of  the  Federal 
Register,  1100  L  St  NW..  Washington, 
DC  20408. 

(c)  In  accordance  with  9 184.1(b)(1), 
the  ingredient  is  used  in  food  as  nutrient 
supplement  as  defined  in  9 170.3(o)(20) 
of  this  chapter,  with  no  limitation  other 
than  current  good  manufacturing 
practice.  The  ingredient  may  also  be 
used  in  infant  formula  in  accordance 
with  section  412(g)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  350a(g))  or  with  regulations 
promulgated  under  section  412(a)(2)  of 
the  act  (21  U.S.C.  350a(a)(2)). 

(d)  Prior  sanctions  for  this  ingredient 
different  from  the  uses  established  iq 
this  section  do  not  exist  or  have  been 
waived. 

9.  A  new  9 184.1304  is  added  to  read 
as  follows: 

9184.1304    Ferric  pyrophoephata. 

(a)  Ferric  pyrophosphate  (iron  (III) 
pyrophosphate,  Fe4(IW)s.xHw,  CAS  Reg. 
No.  10056-44-3)  is  a  tan  or  yellowish 
white  colorless  powder.  It  is  prepared 
by  reacting  sodium  pyrophosphate  with 
ferric  citrate. 

(b)  The  ingredient  meets  the 
specifications  of  the  Food  Chemicals 
Codex,  3d  Ed.  (1981),  p.  120,  which  is 
incorporated  by  reference.  Copies  are 
available  from  the  National  Academy 
Press,  2101  Constitution  Ave.  NW., 
Washington,  DC  20418,  or  available  for 
inspection  at  the  Office  of  the  Federal 
Register,  1100  L  St  NW.,  Washington. 
DC  20408. 

(c)  In  accordance  with  9  184.1(b)(1). 
the  ingredient  is  used  in  food  as  a 
nutrient  supplement  as  defined  in 

9  170.3(o)(20)  of  this  chapter,  with  no 
limitation  other  than  current  good 
manufacturing  practice.  The  ingredient 
may  also  be  used  in  infant  formula  in 
accordance  with  section  412(g)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  350a(g))  or  with 
regulations  promulgated  under  section 
412(a)(2)  of  the  act  (21  U.S.C.  3S0a(a)(2)). 

(d)  Prior  sanctions  for  this  ingredient 
different  from  the  uses  established  in 
this  section  do  not  exist  or  have  been 
wavied. 

10.  A  new  9  184.1307  is  added  to  read 
as  follows: 

9164.1307    Ferric  euifate. 

(a)  Ferric  sulfate  (iron  (ID)  sulfate, 
Fes(Sa)».  CAS  Reg.  No.  10026-22-5)  is  a 
yellow  substance  Uiat  may  be  prepared 
by  oxidizing  iron  (11)  sulfate  or  by 
treating  ferric  oxide  or  ferric  hydroxide 
with  sulfuric  add. 

(b)  The  Food  and  Drug  Administration 


is  developing  food-grade  specifications 
for  ferric  sulfate  in  cooperation  with  the 
National  Academy  of  Sciences.  In  the 
interim,  this  ingredient  must  be  of  a 
purity  suitable  for  its  intended  use. 

(c)  In  accordance  with  9  184.1(b)(1). 
the  ingredient  is  used  in  food  as  a 
flavoring  agent  as  defined  in 

9  170.3(o)(12)  of  this  chapter,  with  no 
limitation  other  than  current  good 
manufacturing  practice. 

(d)  Prior  sanctions  for  this  ingredient 
different  from  the  uses  established  in 
this  section  do  not  exist  or  have  been 
waived. 

11.  A  new  9  164.1307a  is  added  to  read 
as  follows: 

9 184.1307a    Ferroue  aecortiate. 

(a)  Ferrous  ascorbate  (CAS  Reg.  No. 
14536-17-5)  is  a  reaction  product  of 
ferrous  hydroxide  and  ascorbic  acid.  It 
is  a  blue-violet  product  containing  16 
percent  iron. 

(b)  The  Food  and  Driig  Administration 
is  developing  food-grade  specifications 
for  ferrous  ascorbate  in  cooperation 
with  the  National  Academy  of  Sciences. 
In  the  interim,  this  ingredient  must  be  of 
a  purity  suitable  for  its  intended  use. 

(c)  In  accordance  with  i  184.1(b)(1), 
the  ingredient  is  used  in  food  as  a 
nutrient  supplement  as  defined  in 

9  170.3(o)(20)  of  this  chapter,  with  no 
limitation  other  than  current  good 
manufacturing  practice.  The  ingredient 
may  also  be  used  in  infant  formula  in 
accordance  with  section  412(g)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  350a(g))  or  with 
regulations  promulgated  under  section 
412(a)(2)  of  the  act  (21  U.S.C.  350a(a)(2)) 

(d)  Prior  sanctions  for  this  ingredient 
different  from  the  uses  established  in 
this  section  do  not  exist  or  have  been 
waived. 

12.  A  new  9  184.1307b  is  added  to 
read  as  follows: 

9184.1307b    Ferroue  cerbonate. 

(a)  Ferrous  carbonate  (iron  (11) 
carbonate,  FeCCh,  CAS  Reg.  No.  563-71  - 
3)  is  an  odorless,  white  solid  prepared 
by  treating  solutions  of  iron  (II)  salts 
with  alkali  carbonate  salts. 

(b)  The  Food  and  Drug  Administration 
is  developing  food-grade  specifications 
for  ferrous  carbonate  in  cooperation 
with  the  National  Academy  of  Sciences. 
In  the  interim,  this  ingredient  must  be  of 
a  purity  suitable  for  its  intended  use. 

(c)  In  accordance  with  9  184.1(b)(1). 
the  ingredient  is  used  in  food  as  a 
nutrient  supplement  as  defined  in 

9  170.3(o)(20)  of  this  chapter,  with  no 
limitation  other  than  current  good 
manufacturing  practice.  The  ingredient 
may  also  be  used  in  infant  formula  in 
accordance  with  section  412(g)  of  the 
Federal  Foods.  Drug,  and  Cosmetic  Act 
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(the  act)  (a  U.S.C  350a(g]]  or  with 
regulations  promulgated  under  section 
412(a)(2]  of  the  act  (21  U.S.C.  350a(a)(2]). 

(d)  Prior  sanctions  for  this  ingredient 
diRerent  from  the  uses  established  in 
this  section  do  not  exist  or  have  been 
waived. 

13.  A  new  9  184.1307c  is  added  to  read 
as  follows: 
S1M.1307e    FerrouacMrate. 

(a)  Fenous  citrate  (iron  (II)  dtrate, 
(CHiFeOr),  CAS  Reg.  Na  2338»-ll-l)  is 
a  slighdy  colored  powder  or  white 
crystals.  It  is  prepared  from  the  reaction 
at  aodiam  citrate  with  ferrous  sulfate  or 
by  direct  action  of  citric  acid  on- iron 
filings. 

(b)  The  Food  and  Drug  Administration 
is  developing  food-grade  specifications 
for  ferrous  citrate  in  cooperation  with 
the  National  Academy  of  Sciences.  In 
the  interim,  this  ingredient  must  be  of  a 
purity  suitable  for  its  intended  use. 

(c)  In  accordance  with  i  184.1(b)(1) 
the  ingredient  is  used  in  food  as  a 
nutrient  supplement  as  defined  in 

S  170.3(o)(20)  of  this  chapter,  with  no 
limitation  other  than  current  good 
manufacturing  practice.  The  ingredient 
may  also  be  used  ia  infant  formula  in 
accordance  with  section  412(g)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act]  (21  U.S.C.  350a(g))  or  with 
regulations  promulgated  under  section 
412(a)(2)  of  the  act  (21  U.S.C.  350a(a)(2)). 

(d)  Prior  sanctions  for  this  ingredient 
different  from  the  uses  established  in 
this  section  do  not  exist  or  have  been 
waived. 

14.  A  new  {  184.1307d  is  added  to 
read  as  follows: 

|184.1307d   FwrmMflNMrM*.  I 

(a)  FemMM  faaorate  (iron  (H) 
fiunarate.  (C4HiFe04).  CAS  Reg.  No. 
141-01-S)  is  an  odoriess,  reddish-orange 
to  reddish-brown  powder.  It  may 
contain  soft  lumps  that  produce  a  yellow 
streak  when  crushed.  It  is  prepared  by 
admixing  hot  solutions  of  ferrous  sulfate 
and  sodium  fumarate. 

(b)  The  ingredient  meets  the 
specifications  of  the  Food  Chemicals 
Codex.  3d  Ed.  (1981).  pp.  120-122.  which 
is  incorporated  by  reference.  Copies  are 
availaUe  from  the  National  Academy 
Press.  2101  Constitution  Ave  NW.. 
Washington.  DC  20418.  or  available  for 
inspection  at  die  OfBce  of  the  Federal 
Register.  1100  L  St  NW.,  Washington. 
DC  20(08. 

(c)  In  accordance  with  S  184.1(b)(1) 
the  ingredient  is  used  in  food  as  a 
nutrient  supplement  as  defined  in 

S  170.3(o}(20)  of  this  chapter,  with  no 
limitation  oAet  than  current  good 
manufoctnring  practice.  The  ingredi«it 


may  also  be  used  in  infant  formula  in 
accordance  with  section  412(g)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C  350a(8)),  or  with 
regulations  promulgated  under  section 
412(aH2)  of  the  act  (21  U.S.C.  350a(a)(2)). 

(d)  Prior  sanctions  for  this  in^edient 
dificirent  from  the  uses  established  in 
this  section  do  not  exist  or  have  been 
waived. 

15.  A  new  {  184.1308  is  added  to  read 
as  follows: 


S1M.13M    FerroM) 

(a)  FerroM  ^neonate  (iron  (11) 
gluconate  dihycfrate,  CiJis(FeOi«.21tO, 
CAS  Reg.  No.  6047-12-7)  is  a  fine 
yellowish-gray  or  pale  greenish-yeyow 
powder  or  granules.  It  is  prepared  by 
reacting  hot  solutions  of  barium  or 
calcimn  gluconate  with  ferrous  sulfate  or 
by  beating  freshly  prepared  ferrous 
carbonate  with  iconic  add  in  aqueous 
solution. 

(b)  The  ingredient  meets  tfie 
specifications  of  the  Food  Chemdals 
Codex.  3d  Ed.  (1981).  i^.  122-123,  which 
is  incorporated  by  reference.  Copies  are 
available  ttom  the  National  Academy 
Press,  2101  C(Histitution  Avenue  NW.. 
Washington.  DC  20418.  or  available  for 
inspection  at  the  C^oe  of  the  Federal 
Register,  1200  L  Street  NW.. 
Washingtoa  DC  2O40a 

(c)  In  accordance  with  §  184.1(bHl)< 
the  in^^dient  is  used  in  food  as  a 
nutrient  supplement  as  defined  in 

§  17a3(oM20)  of  this  chapter,  widi  no 
limitation  other  than  current  good 
manufacturing  practice.  The  ingredient 
may  also  be  used  in  Infant  formula  ih 
accordance  with  section  412(g)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C  350a(gA  or  with 
regulations  promulgated  under  section 
412(a)(2)  of  the  act  (21  U.S.C  350a(aH2)). 

(d)  Prior  sanctions  for  this  ingredient 
di^erent  fit>ra  the  uses  estabhshed  in 
this  section  do  not  exist  or  have  been 
waived. 

16.  A  new  §  184.1311  is  added  to  read 
as  foilewrs: 

§184.1911    FenoMlaoMe. 

(a)  Ferrous  lactate  (iron  (II)  lactate. 
CHioFeOb.  CAS  Reg.  No.  5go&-€2-2)  in 
the  trUiydrate  form  is  a  ^eniah-wfaite 
powder  of  crystalline  mass.  It  is 
prepared  by  reacting  calcium  lactate  or 
sodium  lactate  with  fenous  sulfate  or  by 
direct  reaction  of  lactic  add  with  iron 
filings. 

(b)  The  Food  and  Drug  Admiiristration 
is  developing  fbod-9«de  spedficatirais 
for  ferrous  lactate  in  cooperation  wiui 
the  National  Academy  of  Sdences.  In 
the  interim,  this  ingtmlient  aiust  be  of  a 
purity  nitable  for  its  inteaded  use. 


(c)  In  accordance  with  §  184.1(b)(1). 
the  ingredient  is  used  in  food  as  a 
nutrient  supplement  as  defined  in 
§17a3(o)(a0)  of  this  chapter,  with  no 
limitation  other  than  current  good 
manufacturing  practice.  The  in^edient 
may  also  be  used  in  infant  formula  in 
accordance  with  section  412(g)  of  the 
Federal  Food.  Drug,  and  Cosaietic  Act 
(the  act)  (21  U.S.C.  3S0a(g))  or  witii 
regulations  promulgated  under  section 
412(a)(2)  of  tiie  act  (21  U.S.C.  350a(a)(2)). 

(d)  Prior  sanctions  for  this  ingredient 
di^rent  from  the  uses  established  in 
this  section  do  not  exist  or  have  been 
waived. 

17.  A  new  f  184.1315  is  added  to  read 
as  followK 

S184.U1S    Feffoua  BMMrte. 

(a)  Ferrous  sulfate  heptahydrate  (iron 
(II)  sulfate  heptahydrate,  FeS0«.7H,0. 
CAS  Reg.  No.  7782-63-0)  is  prepared  by 
the  action  of  sulfuric  acid  on  iron.  It 
occun  as  pale,  bluish-green  crystals  or 
granules.  Progressive  heating  of  ferrous 
sulfate  heptahydrate  produces  ferrous 
sulfate  (dried).  Ferrous  sulfate  (dried) 
consists  primarily  of  ferrous  sulfate 
monobydrate  (CAS  Reg.  Na  17375-41-6) 
with  varying  amounts  of  ferrous  sulfate 
tetrahydrate  (CAS  Reg.  No.  20906-72-0) 
and  occun  as  a  grayish-white  to  buff- 
colored  powder. 

(b)  The  ingredients  meet  the 
specifications  of  the  Food  Chemicals 
Codex.  3d  Ed.  (1981).  p.  123  (Ferrous 
sulfate  heptahydrate)  and  p.  124  (ferrous 
sulfate,  dried),  which  is  incorporated  by 
reference.  Copies  are  available  from  the 
National  Academy  Press,  2101 
Constitution  Ave.,  NW.,  Washington. 
DC  20418,  or  available  for  inspection  at 
Uie  Office  of  Federal  Register,  1100  L  St. 
NWm  Washington.  DC  20406. 

(c)  In  accordance  with  S  184.1(b)(1), 
the  ingredients  are  used  in  food  as 
nutrient  supplements  as  defined  in 

S  17a3(oK20)  of  this  chapter  and  as  a 
processing  aid  as  defined  in 
9  170.3(o)(24)  of  this  chapttf ,  with  no 
limitation  other  than  current  good 
manufacturing  practice.  The  ingredients 
may  also  be  used  in  infant  formula  in 
accordance  with  section  412(g]  of  the 
Federal  Pood,  Drag,  and  Cosmetic  Ad 
(tiie  act)  (21  U.S.C.  S50a(g)}  or  witii 
regulatioiis  promulgated  under  section 
412(aM2)  (tf  the  act  (21  U.S.a  350a(a)(2)). 

(d)  Prior  sanctions  for  tiiese 
ingredients  different  frtMn  the  uses 
estabhshed  in  this  sectitm  do  not  exist 
or  have  baan  waived. 

18.  A  new  i  164.1375  is  added  to  read 
as  follows: 


1164.1378    lfwi,< 

(a)  Iron,  elemental  (CAS  Reg.  No. 
7430-69-6)  is  metallic  iron  obtataed  by 
any  of  the  following  processes:  reduced 
iron,  electrolytic  iron,  and  carbonyl 
iron. 

(1$  Reduced  iron  is  prepared  by 
eacting  ground  ferric  oxide  with 
hydrogen  or  carbon  monoxide  at  an 
elevated  temperature.  The  process 
results  in  a  grayi^-black  powder,  all  of 
which  should  pass  through  a  lOO-mesfr 
■fc«.  It  is  lusterless  or  has  not  more 
thai  a  slight  luster.  When  viewed  under 
a  microscope^  it  appears  as  an 
amorphous  powder  free  fit)m  particler 
'  havii^  a  crystalline  structure.  It  is  stable 
in  dry  air. 

(2)  Electrolsrtic  iron  is  prepared  by 
electrodeposition.  It  is  an  amorphous, 
lusterless,  grayish-Mack  powder.  It  is 
stable  in  dry  air. 

(3)  Carbonyl  iron  is  prepared  by  the 
decomposition  of  iron  pentacarbonyl.  It 
occurs  as  a  duk  gray  powder.  When 
viewed  under  a  microscope,  it  appears 
as  q)heres  bailt  up  with  concentric 
shells.  It  is  stable  in  dry  air. 

(b)  Iron,  elemental  (carbonyl, 
electit)lytic  or  reduced)  meets  the 
specifieatioin  of  the  Food  Chemicals 
Codex.  3d  Ed.  (1981)  (iron,  carbonyl,  p. 
151;  iron,  electit>lytic  pp.  151-152:  iron, 
reduced;  pp.  152-153).  which  is 
incorporated  by  reference.  Copies  are 
avaUaUe  froorthe  National  Academy 
Press,  2101  Constitution  Ave.  NW., 
Washington.  DC  20418.  or  available  for 
inspection  at  the  Office  of  Uie  Federal 
Register,  1100  L  St.  NW.,  Washington, 
DC  20406. 

(c)  la  accordance  witii  9  184.1(bKl). 
the  ingradient  is  used  in  food  as  a 
nutrient  supplement  as  defhied  in 

9  170l3(<^(2C»oI  Uiis  chapter,  witii  no 
limitation  odier  than  current  good 
manufacturing  practice.  The  ingredient 
may  also  be  used  in  accordance  with 
section  ^2(g)  of  die  Federal  Food.  Drug, 
and  Cosmetic  Ad  (tiie  ad)  (21 153.C 
3508(g))  or  witii  regulations  promulgated 
undw  section  412(a)(2)  of  tiw  act  (21 
U.S.C.  350a(2)). 

(d)  Mor  sanctions  for  this  ingredient 
different  from  the  uses  established  in 
this  section  do  not  exist  or  have  been 
waived 

PART  186— INDIRECT  FOOD 
SUBStANCES  AFFIRMED  AS 
GENERALLY  RECOQMZED  A8  SAFE 

19.  The  authority  citation  for  21  CFR 
Part  186  continues  to  read  as  follows: 

AiUhority:  Secs.201(s),  402, 400, 701. 52 
Stat.  104S-I047  as  amended,  1065-1056  as 
amended.  72  Slat  1784-1788  at  amended  (21 
U.S.C  321(s),  342, 348. 371):  21  CFR  8.10  and 
SM. 


20.  A  new  9  186.1300  is  added  to  read 
as  follows: 

9136.1306  FarrteoaMa. 

(a)  Ferric  axide  (iron  (UI)  oxida.^FeiOj. 
CAS  Reg.  No.  1309-37-1)  occurs 
naturally  as  the  mineral  hematite.  It  may 
be  prepfired  synthetiRnlly  by  heating 
brown  iron  hydroxide  oxide.  The 
product  is  red-brown  to  black  trigonal 
crystals. 

(b)  In  accordance  with  9  186.1(b)(1). 
the  ingredient  is  used  as  an  indirect 
human  food  ia^edisnt  with  no 
limitation  other  tiian  current  good 
manufacturing  practice.  The  afBrmation 
of  this  ingredient  as  generally 
recognized  as  safe  (GRAS)  as  an 
indirect  human  food  ingredient  is  based 
upon  the  following  current  good 
manufacturing  practice  conditions  of 
use: 

(1)  The  ingredient  is  used  as  a 
constituent  of  paper  and  paperboard 
used  for  food  packaging. 

(2)  The  ingredient  is  used  as  levels  not 
to  exceed  current  good  manufacturing 
practice. 

(c)  Prior  sanctions  for  this  ingredient 
different  from  the  uses  established  in 
this  section  do  not  exist  or  have  been 

21.  A  new  §186.1374  is  added  to  read 
as  follows: 

913&1374    tronoRidat. 

(a)  Iron  oxides  (oxides  of  iron,  CAS 
Reg.  No.  97705-33-86)  are  undefined  , 
mixtiu«s  of  iron  (II)  oxide  (CAS  Reg.  No. 
1346-25-1.  black  cubic  crystals)  and  iron 
(III)  oxide  (CAS  Reg.  No.  1309-37-1.  red- 
brown  to  black  tiigonal  crystals). 

(b)  In  accordance  witii  9  I8ai(b)(l). 
the  ingredient  is  used  as  an  indired 
human  food  ingredient  with  no 
limitation  other  than  current  good 
manufachiring  practice.  The  afBrmation 
of  this  ingredient  as  generally 
recognized  as  safe  (GRAS)  as  an 
indirect  human  food  ingredient  is  based 
upon  the  following  current  good 
manufacturing  practice  conditions  of 
use: 

(1)  The  ingredient  is  used  as  a 
constituent  of  paper  and  paperboard 
used  for  food  packaging. 

(2)  The  ingredient  is  used  as  levels  not 
to  exceed  current  good  manufacturing 
practice. 

(c)  Prior  sanctions  for  this  ingredient 
different  bom  the  uses  established  in 
this  section  do  not  exist  or  have  been 
waived 

Dated-  May  4, 1S8B. 

John  M.  Taytor, 

Aasociat^ConaniBBioner  for  Regulatory 
Affain. 

(FR  Doc  86-10582  Filed  5-11-86;  8:45  am] 
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26CFRPart14S 
[T.D.  8200] 

ExcjwTbt  onr  HMvy  Truek8„Thick 
TraHera  and  SamHrallera,  antf  Uvctora 

NMNCV:  Internal  Elevenue  Service. 
Treasury. 

acnON:  Tenqxirary  regulations. 

summary:  This  document  provides 
temporary  regulations  relating  to  the 
excise  tax  imposed  on  the  retail  sale  of 
heavy  trucks,  truck  trailers  and 
semitrailers,  and  tractors.  Changes  in 
the  applicable  tax  law  were  made  by 
sections  505  and  506  of  the  Highway 
Revenue  Act  of  1987  (Titie  V  of  tiie 
Surface  Transportation  and  Uniform 
Relocation  Assistance  Act  of  1967). 
These  regulations  affect  manufacturers, 
producers,  importers,  dealers,  and 
lessors  of  these  articles  and  will  provide 
them  with  the  guidance  needed  to 
comply  with  the  law.  In  addition,  the     * 
text  of  the  temporary  regulations  set 
forth  in  this  document  also  serves  as  the 
text  of  the  proposed  regulations  cross- 
referenced  in  tiie  notice  of  proposed 
rulemaking  in  the  Proposed  Rules 
section  of  this  issue  of  the  Federal 
Register. 

OATi:  Generally,  these  regulations  apply 
to  heavy  trucks,  track  trailers  and 
semitrailers,  and  tractors  sold  on  or 
after  October  1, 1987. 

FOR  RiRTHCR  IWroRMATIOM  CONTACT: 

Maurice  B.  Foley  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service.  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224.  Attention:  CC:LR:T  (LR-1-86). 
Telephone  (202-566-4336,  not  a  toll-fi^e 
call). 

SUPrUMINTARY  MirORMATION: 

Background 

This  document  contains  amendments 
to  the  Temporary  Exdse  Tax 
Regulations  (26  CFR  Part  145)  under 
section  4052  of  the  Internal  Revenue 
Code  of  1986  (Code),  as  amended  by 
sections  505  and  506  of  the  Highway 
Revenue  Act  of  1987  (Title  V  of  tiie 
Surface  Transportation  and  Uniform 
Relocation  Assistance  Act  of  1987)  (Pub. 
L.  100-17. 101  Stat.  256.  258-59)  ("the 
Ad"),  relating  to  the  excise  tax  on  the 
sale  of  heavy  tracks,  track  trailers  and 
semitrailers,  and  tractors.  The 
amendments  modify  temporary 
regulations  previously  promulgated 
under  section  512  of  the  Highway 
Revenue  Act  of  1982  (Title  V  of  tiie 
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Surface  Transportation  Assistance  Act). 
The  temporary  regulations  provided  by 
this  document  will  remain  in  effect  until 
superseded  by  final  regulations  on  this 
subject. 

Section  4051(a)  of  the  Code  imposes  a 
12  percent  tax  on  the  first  retail  sale  of 
heavy  trucks,  truck  trailers  and 
semitrailers,  and  tractors.  Section  505(a) 
of  the  Act  amended  section  4052(a)(1)  to 
provide  that  the  term  "first  retail  sale" 
means  "the  first  sale,  for  a  purpose  other 
than  for  resale  or  leasing  iB  a  long-term 
lease,  after  manufacture,  production,  or 
importation". 

Under  section  4052(a)(1),  the  leasing 
of  an  article  on  a  long-term  basis  is 
treated  as  the  first  retail  sale,  and  the 
tax  under  section  4051  is  imposed  on 
such  article  at  the  time  the  article  is 
leased,  rather  than  at  the  time  the 
manufacturer,  producer,  or  importer 
seUs  the  article  to  the  lessor.  Section 
4052(f)  provides  that  the  term  "long-term 
lease"  means  any  lease  with  a  term  of  1 
year  or  more.  The  leasing  of  an  article 
on  a  short-term  basis  [i.e..  less  than  one 
^  year)  before  the  first  retail  sale  of  such 
article  is  treated  as  a  taxable  use  under 
section  4052(a)(3),  and  the  tax  under 
section  4051  is  imposed  at  the  time  of 
that  lease. 

The  tax  imposed  on  either  a  long-term 
or  short-term  lease  is  computed  on  a 
price  established  by  the  Commissioner 
that  is  based  on  the  retail  sales  price  of 
similar  articles  (a  constructive  sales 
price).  See  discussion  of  "Presumptive 
retail  sales  price"  below. 

Defmition  of  First  Retail  Sale 

Temporary  regulations  S  145.4052->1, 
relating  to  the  excise  tax  on  heavy 
trucks,  truck  trailers  and  semitrailers, 
and  tractors,  were  revised  by  temporary 
regulations  published  in  the  Federal 
Register  on  September  13, 1985  (T.Dj 
8050)  (50  FR  37350).  Those  revised    ] 
regulations  provided  that  a  sale  by  a 
manufacturer,  producer,  or  importer  is 
treated  as  the  first  retail  sale  unless 
either  (a)  the  purchaser  is  not  in  the 
business  of  leasing  and  intends  to  resell 
the  article,  or  (b)  the  seller  and  the 
purchaser  are  registered  under  section 
4222  (prescribing  rules  relating  to  the 
registration  required  to  make  tax-free 
sales),  and  the  seller  receives  a 
certificate  indicating  the  purchaser's 
intent  to  resell  the  articles. 

Section  4052.  as  amended  by  the  Act, 
treats  a  long-term  lease  as  a  first  retail 
sale.  Sections  145.4052-1  (a)(1),  (a)(2), 
and  (a)(3)  of  these  temporary  regulations 
set  forth  certification  requirements  that 
determine  when  the  first  retail  sale  of  an 
article  occurs. 


Certificatioa  Requirements 

Section  145.4052-1  (a)(2)  of  these 
temporary  regulations  provides  that  the 
sale  of  an  article  will  be  taxable  as  the 
first  retail  sale  imless  (a)  the  sale  is  a 
tax-free  sale  under  section  4221.  (b)  the 
purchaser  and  seller  are  registered 
tmder  S  48.4222(a)-l  and  the  seller  in 
good  faith  accepts  a  proper  certification 
from  the  purchaser  that  the  purchaser 
intends  either  to  lease  the  article  on  a 
long-term  basis  or  to  resell  the  article,  or 
(c)  there  has  been  a  prior  taxable  sale  of 
the  article.  'Taxable  sale"  for  these 
purposes  includes  a  long-term  lease  or  a 
taxable  use,  such  as  a  short-term  lease. 
If  the  purchaser  does  not  meet  one  of  the 
exceptions  in  S  1.4052-l(a)(2),  the  seller 
will  be  liable  for  the  tax  imposed  on  the 

Thus,  i  145.4052-l(a)(2)  allows  a 
purchaser  who  intends  either  to  lease  on 
a  long-term  basis  or  to  resell  an  article 
to  purchase  such  article  tax-free.  In  such 
cases  the  tax  imder  section  4051  will  be 
imposed  on  a  subsequent  taxable  sale  or 
use  of  the  article. 

Paragraphs  (a)(4)  and  (d)(3)(ii)  of 
S  145.4052-1  set  forth  special  rides 
regarding  imposition  of  the  tax.  Section 
145.4052-l(a)(4)  provides  that  in  certain 
circumstances  tax  will  be  imposed  on 
the  resale  or  long-term  lease  of  a  tax- 
paid  trailer  or  semitrailer  and  the  seller 
of  such  trailer  or  semitrailer  shall  be 
liable  for  such  tax.  Under  §  145.4052- 
1(a)(4)  the  seller  may  in  such  cases 
reduce  the  tax  liability  by  the  amount  of 
tax  previously  paid  with  respect  to  the 
article. 

Section  145.4052-l(d)(3)(ii)  provides 
that  the  tax  under  section  4051  shall  be 
computed  on  a  price  that  includes  a 
presumed  markup  when  a  person  other 
than  a  maniifacturer,  producer,  or 
importer  is  designated  as  the  seller  of  an 
article  but  (a)  such  person  does  not 
perform  significant  activities  relating  to 
the  processing  of  the  sale  of  the  article 
and  (b)  the  principal  purpose  of 
processing  the  sale  through  such  person 
is  to  avoid  or  evade  the  presumed 
markup  imposed  under  section 
4052(b)(4)(A)(li). 

Presumptive  Retail  Sales  Price 

In  order  to  achieve  comparable  tax 
treatment  among  long-term  leases,  sales 
by  manufactiirers,  producers,  or 
importers,  and  retail  sales  by  other 
persons,  sections  505(b]  and  506(a)  of 
the  Act  amended  section  4052(b)  by 
adding  new  paragraphs  (b)(3)  and  (4). 
These  paragraphs  were  added  to  ensure 
that  the  tax  base  of  most  transactions 
considered  to  be  taxable  sales  subject  to 
section  4051  includes  either  an  actual  or 
a  prestmiptive  retail  markup.  As  a  result. 


sections  4052(b)  (3)  and  (4)  provide  that 
the  tax  imposed  by  section  4051  shall, 
under  certain  circumstances,  be 
computed  on  a  presumptive  retail  sales 
price  (i.e.,  a  tax  base  that  includes  a 
presumed  markup). 

Section  4052(b)(3)  provides  that  the 
tax  imposed  on  any  long-term  lease  that 
is  treated  as  the  firat  retail  sale  of  an 
article  shall  be  computed  on  a  tax  base 
that  includes  the  price  at  which  the 
article  was  sold  to  the  lessor,  the  cost  of 
any  parts  and  accessories  installed  by 
the  lessor,  and  an  amount  equal  to  a 
presumed  markup.  Section  145.4052- 
1(c)(5)  of  the  regulations  is  amended  to 
provide  that  the  tax  imposed  on  a  short- 
term  lease  by  a  person  other  than  a 
manufacturer,  producer  or  importer  shall 
also  be  computed  on  a  tax  base  that 
includes  the  price  at  which  the  article 
was  sold  to  the  lessor,  the  cost  of  any 
parts  and  accessories  installed  by  the 
lessor,  and  an  amount  equal  to  the 
presumed  markup.  However,  the  leasing 
of  an  article  by  a  person  other  than  a 
manufacturer,  producer,  or  importer  will 
not  be  subject  to  tax  under  section  4051 
if  such  article  was  previously  subject  to 
tax  imder  that  section. 

Similarly,  section  4052(b)(4)  provides 
that  the  tax  imposed  on  a  sale  by  a 
manufacturer,  producer,  or  importer 
shall  be  computed  on  a  tax  base  that 
includes  an  actual  or  constructive  sales   - 
price  of  the  article  and  an  amount  equal 
to  a  presumed  markup. 

For  purposes  of  these  temporary 
regulations,  a  single  presumed  markup 
percentage  of  four  percent  has  been 
established  for  most  articles  subject  to 
section  4051.  However,  truck  traders, 
semitrailers,  and  remanufactiired  trucks 
and  tractors  are  subject  to  a  zero 
percent  markup.  The  imposition  of  a 
presumed  markup  percentage  greater 
than  zero  percent  on  these  articles  is  not 
necessary  to  carry  out  the  purpose  of  the 
section  4051  retail  tax  because  retail 
sales  of  trailers  and  semitrailers  are 
generally  made  by  trailer  manufacturers. 
Similarly,  remanufactured  trucks  and 
tractors  generally  are  not  sold  through 
an  estabUshed  retail  distribution 
network. 

The  presumed  markup  percentage  is 
defined  under  section  4052(b)(3)(B)  as 
"the  average  markup  percentage  of 
retailers  of  articles  of  the  type 
involved."  The  Internal  Revenu^  Service 
is  currentiy  examining  whether  it  is 
appropriate  to  exercise  its  regulatory 
authority  to  establish  additional  markup 
percentages  for  different  categories  of 
articles.  A  tax  systiem  involving  different 
markups  raises  a  variety  of  problems 
relating  to  administration  and 
enforcement.  Therefore,  the  Service  is 


requesting  comments  and  suggestions 
relating  to  this  particular  issue  in  order 
to  administer  this  tax  fairly  and 
efficiently. 

Special  Analyses 

No  general  notice  of  proposed 
rulemaking  is  required  by  5  U.S.C.  553(b) 
for  temporary  regulations.  Accordingly, 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6)  does  not  apply,  and  no 
regulatory  flexibility  analysis  is  required 
for  this  role.  The  Commissioner  of 
Internal  Revenue  has  determined  that 
this  rule  is  not  a  major  rule  as  defined  in 
Executive  Order  12291  and  that  a 
regulatory  impact  analysis  is  therefore 
not  required. 

Drafting  Infonnatitn 

The  principal  author  of  these 
regulations  is  Maurice  B.  Foley  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
fit)m  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations  on  matters  of  both 
substance  and  style. 

List  of  Subjects  in  26  CFR  Part  145 

Extended  due  date  for  payment  of 
certain  fuel  taxes.  Floor  stocks  refunds. 
Floor  stocks  tax.  Highway  Revenue  Act 
of  1982. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  28  CFR  Part  145  is 
amended  as  follows: 

PART  145— TEMPORARY  EXCISE  TAX 
REGULATIONS  UNDER  THE  HIGHWAY 
REVENUE  ACT  OF  1M7  (PUB.  L 
100-17) 

Paragraph  1.  The  authority  for  Part  145 
continues  to  read  in  part: 

Antbority:  28  U.S.C.  7805.  *  *  *  Section 
145.40S2-1  also  issued  under  28  U.S.C  40S2 
td). 

Par.  2.  Section  145.4052-1  is  amended 
as  follows: 

1.  Paragraph  (a)  is  revised  to  read  as 
set  forth  below. 

2.  The  heading  and  text  for  paragraph 
(b)  are  revised  to  read  as  set  forth 
below. 

3.  Paragraph  (c)(1)  is  amended  by 
deleting'the  first  sentence  and  inserting 
in  its  place  "For  purposes  of  this  section 
and  S  145.4051-1,  the  use  of  an  article 
will  be  deemed  to  be  a  sale  of  the 
article."  and  by  removing  from  the 
second  sentence  the  words  "unless  such 
article  is  thereafter  sold  for  resale". 

4.  Paragraph  (c)t5)  is  amended  by 
deleting  die  first  sentertbe  from 
paragraph  (c)(5)(i)  and  inserting  in  its 
place  "Except  as  provided  in  paragraphs 


(c)(5)(ii)  and  (c)(5)(iii)  of  this  section," 
and  by  adding  a  new  paragraph 
(c)(5)(iii)  as  set  forth  below. 

5.  Paragraph  (d)  is  amended  by 
redesignating  paragraphs  (d)(2),  (d)(3), 
and  (d)(4)  as  paragraphs  (d)(8).  (d)(9), 
and  (d)(10),  respectively,  and  by  addling 
new  paragraphs  (d)(2),  (d)(3),  {d)(4), 
(d)(5),  (d)(6),  and  (d)(7)  to  read  as  set 
forth  below. 

6.  Paragraph  (d)(2)  is  amended  by 
removing  the  words  "paragraph 
(d)(2)(iii)"  from  the  second  sentence  of 
paragraph  (d)(2)(iii)  and  by  inserting,  in 
their  place,  the  words  "paragraph 
(d)(8)(iu)". 

7.  Paragraph  (f)  is  removed. 

8.  Paragraph  (e)  is  redesignated  as 
paragraph  [t]  aad  a  new  paragraph  (e)  is 
added  to  read  as  set  forth  below. 

9.  A  new  paragraph  (g)  is  added  to 
read  as  set  forth  below. 

S  145.4052-1    Special  rulee  and  deWnWena. 

(a)  First  retail  sale — (1)  General  rule. 
For  purposes  of  section  4051(a)(1)  and 
S  145.4051-1,  die  term  "first  retail  sale" 
means  a  taxable  sale  described  in 
paragraph  (a)(2)  of  this  seciton. 

(2)  Taxable  sale.  The  sale  of  an  article 
is  a  taxable  sale  unless — 

(i)  The  sale  is  a  tax-fiee  sale  under 
section  4221, 

(ii)  Both  the  purchaser  and  the  seller 
are  registered  imder  section  4222  and 
S  48.4222(a)-l  and  the  seller  has  in  good 
faith  accepted  from  the  purchaser  a 
proper  certification,  as  provided  in 
paragraph  (a)(6)  of  this  section, 
executed  in  good  faith,  that  the 
purchaser  intends  to  lease  such  article 
on  a  long-term  basis  or  resell  such 
articles,  or 

(iii)  liiere  has  been  a  prior  taxable 
sale  of  the  article.  Notwithstanding  the 
preceding  clause,  the  sale  of  a  chassis  or 
body  of  a  trailer  or  semitrailer  ("trailer 
or  semitrailer")  less  than  six  months 
after  a  taxable  sale  of  the  article  shall 
be  treated  as  a  taxable  sale. 

(3)  Computation  of  tax— {\]  In  general. 
U  the  sale  of  an  article  is  a  taxable  sale 
under  paragraph  (a)(2)  of  this  section, 
the  tax  shall  be  computed  on  the  price 
as  determined  under  paragraph  (d)  of 
this  section. 

(ii)  Exception.  U  the  taxable  sale  of  an 
article  is  a  taxable  use  of  such  article 
under  paragraph  (c)  of  this  section,  the 
tax  shall  be  computed  on  the  price  as 
determined  under  paragraph  (c)  of  this 
section. 

(4)  Special  rale  for  tax-paid  trailer 
and  semitrailer.  In  the  case  of  a  taxable 
sale  of  a  trailer  or  semitrailer  less  than 
six  months  after  a  taxable  sale  of  the 
article,  the  seller  in  the  subsequent  sale 
("the  subsequent  seller")  may  claim  a 
credit  equal  to  the  amount  of  lax 
previously  paid  by  another  person  ("the 
previous  taxpayer")  under  section 


4051  (a)(1)  with  respect  to  the  prior 
taxable  sale  of  die  article.  The  credit  for 
such  tax  will  be  allowed  to  the 
subsequent  seller  only  if  the  form  on 
which  the  credit  is  claimed  is 
accompanied  by  a  statement,  signed  by 
the  subsequent  seller,  indicating  the 
amount  of  the  credit  being  claimed 
under  this  paragraph  (a)(4)  and  stating 
diat— 

(i)  The  subsequent  seller  has  not  been 
repaid  any  portion  of  such  tax  by  the 
previous  taxpayer, 

(ii)^  The  subsequent  seller  has  not 
provided  the  previous  taxpayer  with 
written  consent  to  allow  the  previous 
taxpayer  to  claim  a  credit  or  refund  of 
such  tax  under  section  6416  (a),  and 

(iii)  The  subsequent  seller  has  records 
[e.g.  invoices)  substantiating  the  amount 
of  tax  paid  by  the  previous  taxpayer 
with  respect  to  the  prior  taxable  sale  of 
such  article. 

In  no  case  shall  the  amount  of  the  credit 
allowable  under  this  paragraph  (a)(4) 
with  respect  to  an  article  exceed  the  tax 
liability  of  the  subsequent  seller  %vith 
respect  to  the  sale  of  such  article. 

(5)  No  installment  payments  of  tax.  If 
a  lease  or  an  installment  sale  (or 
another  form  of  sale  under  which  the 
sales  price  is  paid  in  installments)  is,  or 
is  deemed  to  be,  a  taxable  sale  under 
this  section,  then  the  liability  for  the 
entire  tax  arises  at  the  time  of  the  lease 
or  installment  sale.  No  portion  of  the  tax 
is  deferred  by  reason  of  the  fact  that  the 
sales  price  is  paid  in  installments. 

(6)  Certificate.  A  certificate  signed  by 
the  purchaser,  or  an  officer  or  employee 
authorized  by  the  purchaser  to  sign  the 
certificate,  may  be  accepted  by  a  seller 
in  support  of  a  nontaxable  sale  to  the 
purchaser,  ff  it  is  intpracticable  to 
furnish  a  separate  certificate  for  each 
sale  because  of  the  frequency  of  sales  to 
such  purchaser,  a  certificate  covering  all 
orders  between  given  dates  (such  period 
not  to  exceed  12  calendar  quarters)  will 
be  acceptable.  The  purchaser  may 
revoke  the  certificate  by  sending  a 
written  revocation  to  the  seller.  The 
certificate  and  proper  records  of 
invoices,  orders,  etc.,  relating  to  sales 
made  pursuant  to  such  certificate,  must 
be  retained  by  the  seller  as  provided  in 
section  6001  and  the  regulations 
thereunder.  The  certificate  shall  be 
substantially  in  the  following  form: 

ExMnption  Certificate 

I  hereby  certify  that  I  am 

(Title)  nf  (Name  of  purchaser) 

that  I  am  authorized  to  execute  this 
certificate,  and  that: 

(Check  appropriate  line) 

the  article  or  articles  specified  in  the 

accompanying  order,  or  on  the  reverse  side 
hereof,  (or) 


1687D  Federal  Register  /  Vol.  53.  No.  92  /  Thureday.  May  12,  1988  /  Rules  and  Regulations 


Federal  Regbter  /  Vbl.  S3.  No.  92  /  Thursday.  May  12.  1988  /  Rules  and  Regulations  ieSTl 


-all  orders  placed  by  the  purchaser  for 


the  period  commencing . 
(Date]  (period  not  to  exceed  12  calendar 
quarters),  are  purchased  either  for  resale  or 
for  lease  on  a  long-term  basis. 
I  have  filed  Form  S37  and  have  received 

registration  number . 

I  understand  that  the  fraudulent  use  of  this 
certificate  to  secure  exemption  will  subject 
me  and  all  parties  making  such  fraudulent 
use  to  a  fine  of  not  more  than  $10,000,  or  to 
imprisonment  for  not  more  than  5  years,  or-^ 
both,  together  with  costs  of  prosecution. 

(Signature) 

(Address) 

(7)  Registration.  Section  4222  and  the 
regulations  thereunder  shall  apply  to 
persons  making  sales  which  are  not 
treated  as  taxable  sales  pursuant  to 
paragraph  (a)(2Kii]  of  this  section. 

(b)  Tax  treatment  of  leases — (1)  Long- 
term  lease,  for  purposes  of  this  section 
and  S  145.4051-1,  the  leasing  of  an 
article  on  a  long-term  basis  (as  defined 
in  paragraph  (d)(6)  of  this  section)  will 
be  deemed  to  be  a  sale  of  the  article  and 
will  be  deemed  to  be  a  taxable  sale 
unless  one  of  the  exceptions  contained 
in  paragraph,  (a)(2)  of  this  section 
appUes.  Thus,  if  a  dealer  purchases  an 
article  tax-free  under  an  exception 
contained  in  paragraph  (a)(2)  of  this 
section  and  then  leases  the  article  on  a 
long-term  basis,  the  leasing  of  the  article 
will  be  treated  as  a  taxable  sale. 

(2)  Short-term  lease.  For  purposes  of 
this  section  and  S  145.4051-1,  the  leasing 
of  an  article  on  a  short-term  basis  (as 
defined  in  paragraph  (d)(6)  of  tliis 
section)  will  be  deemed  to  be  a  taxable 
use  of  such  article  under  paragraph  (c) 
of  this  section  and  will  be  deemed  to  be 
a  taxable  sale  imless  one  of  the 
exceptions  containeciin  paragraph  (a)(2) 
of  this  section  applies. 

(3)  Computation  of  tax — (i)  Long-term 
lease  by  manufacturer,  producer,  or 
importer.  When  a  mantiiFacturer, 
producer,  or  importer  is  the  lessor  of  an 
article  on  a  long-term  basis  (as  defined 
in  paragraph  (d)(6)  of  this  section)  and 
such  lease  is  deemed  to  be  a  taxable 
sale  imder  paragraph  (b)(1)  of  this 
section,  the  tax  shall  be  computed  on  a 
presumptive  retail  sales  price  as 
determined  under  paragraph  (d)(4)(i]  of 
this  section.  The  manufacturer, 
producer,  or  importer  shall  be  Uable  for 
the  tax  as  if  the  article  were  sold  at 
retail  by  such  manufacturer,  importer,  or 
retailer. 

(ii)  Long-term  lease  by  persons  other 
than  manufacturer,  producer,  or 
importer.  When  a  person  other  than  a 
manufactxuer,  producer,  or  importer  is 
the  lessor  of  an  article  on  a  long-term 
basis  (as  defined  in  paragraph  (d)(6)  of 


this  section)  and  such  lease  is  deemed  to 
be  a  taxable  sale  under  paragraph  (b)(1) 
of  this  section,  the  tax  shall  be  computed 
on  a  prestmiptive  retail  sales  price  as 
determined  under  paragraph  (d)(5)(i)  of 
this  section.  Such  person  shall  be  liable 
for  the  tax  as  if  the  article  were  sold  at 
retail  by  such  person. 

(c)  Use  treated  as  a  sale.  *  *  *    . 
(5)  Computation  of  tax — (i)  *  *  • 

(iii)  In  the  case  of  any  short-terin  lease 
(as  defined  in  paragraph  (d)(6)  of  this 
section)  by  any  person  other  than  a 
manufacturer,  producer,  or  importer  (or 
related  person  as  defined  in  paragraph 
(d)(2](ii)  of  this  section)  of  an  article  that 
is  deemed  to  be  a  taxable  use  of  such 
article  imder  paragraph  (b)(2)  of  this 
section,  the  tax  imposed  by  section 
4051(a)(1)  shall  be  computed  on  a  price 
equal  to  the  sum  of — 

(A)  The  price  (as  determined  under 
paragraph  (d)  of  this  section)  at  which 
such  article  was  sold  to  the  lessor  plus 
the  cost  of  any  parts  and  accessories 
installed  by  the  lessor  (or  an  agent  of 
the  lessor)  on  such  article  before  the 
first  use  or  lease  by  the  lessor,  plus 

(B)  The  product  of  the  sum  described 
in  paragraph  (c)(5)(iii)(A)  of  this  section 
and  the  presumed  markup  percentage 
(as  defined  in  paragraph  (d)(7)  of  this 
section). 
***** 

(d)  Determination  of  price — (1)  In 
general.  •  *  • 

(2)  Presumptive  retail  sales  price, 
where  tax  paid  by  manufacturer, 
producer,  or  importer — (i)  In  general.  In 
the  case  of  a  taxable  sale  (other  than  a 
taxable  sale  described  in  paragraph 
(b)(1)  of  this  section)  where  a 
manufacturer,  producer,  importer,  or 
related  person  is  liable  for  the  tax 
imposed  by  section  4051,  such  tax  shall 
be  computed  on  a  price  equal  to  the  sum 
of— 

(A)  The  price  that  would  (but  for  this 
paragraph  (d)(2)]  be  determined  under 
this  paragraph  (d),  and 

(B)-The  pitxluct  of  the  price 
determined  under  paragraph  (d)(2)(i)(A) 
of  this  section  and  the  presumed  markup 
percentage  (as  defined  in  paragraph 
(d)(7)  of  this  section). 

(ii)  Related  person  defined — (A)  In 
general  Except  as  provided  in 
paragraph  (d)(2)(ii)(B)  of  this  section,  the 
term  "related  person"  means  any  person 
that  is  a  member  of  the  same  controlled 
group  (within  the  meaning  of  section 
5061(e)(3))  as  the  manufacturer, 
producer,  or  importer. 

(B)  Exception  for  permanent  retail 
establishment.  A  person  shall  not  be 
treated  as  a  related  person  with  respect 
to  the  sale  of  any  article  if — 


[1]  Such  person  sells  the  article 
through  a  permanent  retail 
establishment  in  the  normal  course  of 
business  of  being  a  retailer,  and  . 

[2]  Such  person  has  records  [e.g.. 
invoices)  that  substantiate  that  the 
article  was  sold  for  a  price  that  included 
a  markup  equal  to  or  greater  than  the 
presimieid  markup  percentage  (as 
defined  in  paragraph  (d)(7)  of  this 
section). 

(3)  Retail  sales  price  where  tax  paid 
by  person  other  than  a  manufacturer, 
producer,  importer,  or  related  person. — 
(i)  In  general.  In  the  case  of  a  taxable 
sale  (other  than  a  taxable  sale  defined 
in  paragraph  (b)(1)  of  this  section) 
where  a  person  other  than  a 
manufacturer,  producer,  importer,  or 
related  person  is  liable  for  the  tax 
imposed  by  section  4051,  such  tax  shall 
be  computed  on  a  price  determined 
under  paragraph  (d)(1)  of  this  section. 

(ii)  Exception.  When  a  person  other 
than  a  manufacturer,  producer,  importer, 
or  related  person  is  liable  for  the  tax 
imposed  by  section  4051,  such  tax  shall 
be  computed  on  a  price  determined 
imder  paragraph  (d)(2)(i)  of  this  section 
if— 

(A)  Such  person  does  not  perform  any 
significant  activities  relating  to  the 
processing  of  the  sale  of  an  article, 

(B)  The  principal  purpose  for 
processing  the  sale  through  such  person 
is  to  avoid  or  evade  the  presumed 
markup  under  paragraph  (d)(2)(i)(B)  of 
this  section,  and 

(C)  Such  person  does  not  have  records 
[e.g..  invoices)  substantiating  that  the 
article  was  sold  for  a  price  that  included 
a  markup  equal  to  or  greater  than  the 
presumed  markup  percentage  as  defined 
in  paragraph  (d)(7)  of  this  section. 

(4)  Presumptive  retail  sales  price  in 
the  case  of  a  lease  by  a  manufacturer, 
producer,  or  importer.  In  the  case  of  any 
long-term  lease  (as  defined  in  paragraph 
(d)(6)  of  this  section)  by  a  manufacturer, 
producer,  importer,  or  a  related  person 
(as  defined  in  paragraph  (d)(2)(ii)  of  this 
section]  of  an  article  that  is  deemed  to 
be  a  taxable  sale  of  such  article  imder 
paragraph  (b)(1)  of  this  section,  the  tax 
imposed  by  section  4051(a)(1)  shall  be 
computed  on  a  price  equal  to  the  sum 
of— 

(i)  A  constructive  sales  price 
established  by  the  Commissioner  based 
on  the  price  at  which  such  article  would 
be  sold  by  a  manufacturer,  producer,  or 
importer  in  a  sale  other  than  a  taxable 
sale  le.g.,  a  sale  to  which  the  exceptions 
contained  in  paragraph  (a)(2)(ii)  of  this 
section  applies)  on  the  date  the  lease  is 
made,  and 

(ii)  The  product  of  the  constructive 
sales  price  referred  to  in  paragraph 


(d)(4)(i)  of  this  section  and  the  prestuned 
markup  percentage  as  defined  in 
paragraph  (d)(7)  of  this  section. 

(5)  Presumptive  retail  sales  price  in 
the  case  of  a  long-term  lease  by  any 
other  person.  In  the  case  of  any  long* 
term  lease  (as  defined  in  paragraph 
(d)(6)  of  this  section)  of  an  article  in 
whidi  any  person  other  than  a 
manufacturer,  producer,  or  importer  (or 
related  person  as  defined  in  paragraph 
(d)(2)(ii)  of  this  section)  is  the  lessor  and 
the  long-term  lease  is  deemed  to  be  a 
taxable  sale  of  such  article  imder 
paragraph  (b)(1)  of  this  section,  the  tax 
imposed  by  section  4051(a)(1)  shall  be 
computed  on  a  price  equal  to  the  sum 
of— 

(i)  The  price  (as  determined  under  this 
paragraph  (d))  at  which  such  article  was 
sold  to  the  lessor  plus  the  cost  of  any 
parts  and  accessories  installed  by  the 
lessor  (or  an  agent  of  the  lessor)  on  such 
article  before  the  first  use  by  the  lessee 
or  leased  in  connection  with  such  long- 
term  lease,  and 

(ii)  The  product  of  the  sum  described 
in  paragraph  (d)(5)(i)  of  this  section  and 
the  presumed  markup  percentage  as 
defined  in  paragraph  (d)(7)  of  this 
section. 

(6)  Long-term  and  short-term  lease 
defined.  For  purposes  of  this  section,  the 
term  "long-term  lease"  means  any  lease 
with  a  term  of  one  year  or  more.  The 
term  "short-term  lease"  means  any  lease 
with  a  term  of  less  than  o;ie  year.  In 
determining  a  lease  term,  options  to 
renew  shall  be  taken  into  account  In 
addition,  two  or  more  successive  leases 
that  are  part  of  the  same  transaction  (or 
a  series  of  related  transactions)  with 
respect  to  the  same  or  substantially 
similar  article,  shall  be  treated  as  one 
lease. 

(7)  Presumed  markup  percentage — (i) 
In  general.  Except  as  provided  in 
paragraph  (d)(7)(ii)  of  this  section,  for 
purposes  of  this  section  the  term 
"{>resumed  markup  percentage"  shall  be 
four  percent 

(ii)  Exceptions.  For  purposes  of  this 
section  the  "presumed  markup 
percentage"  for  trailers,  semitrailers, 
and  remanufactured  automobile  truck 
chassis  and  bodies  and  tractors  shall  be 
zero  percent  For  purposes  of  this 
section  an  article  is  a  remanufactured 
article  if— 

(A)  The  refurbishing,  renovation,  or 
repair  of  the  article  causes  it  to  be 
subject  to  the  tax  imposed  by  section 
4051,  and 

(B)  Before  remanufacture,  such  article 
was  previously  subject  to  the  tax 
imposed  by  section  4051  (or  section  4061 
prior  to  its  repeal). 

(e)  Examples.  The  provisions  of  this 
section  may  be  illustrated  by  the 
following  examples: 


Example  (1).  M  manufactures  trucks  that 
are  taxable  under  section  4051.  On  July  11, 
1968,  D,  a  corporation  that  is  a  dealer, 
purchases  one  truck  from  M  for  $50,000.  M 
does  not  own  any  stock  in  D.  Prior  to  this 
transaction,  D  gave  M  a  certificate  that  meets 
the  specifications  detailed  in  paragraph  (a)(6) 
of  this  section.  The  certificate  states  that  the 
truck  will  be  resold  or  leased  on  a  long-term 
basis.  M's  sale  to  O  is  not  a  taxable  sale  of 
the  truck  (within  the  meaning  of  paragraph 
(a)(2)  of  this  section).  On  July  2a  1968,  D 
resells  the  truck  to  a  purchaser.  P,  for  $52,000. 
The  additional  $2,000  includes  the  dealer's 
mark-up,  costs  of  transporting  the  truck  firom 
M  to  D,  and  overhead.  No  parts  or 
accessories  were  added  to  the  truck.  P  did 
not  give  D  a  certificate  and  did  not  have  an 
agreement  with  D  under  which  all  vehicles 
purchased  were  to  be  resold.  The  sale  of  the 
truck  by  D  to  P  is  a  taxable  sale  within  the 
meaning  of  paragraph  (a)(3)  of  this  section. 
Therefore.  D  has  a  tax  liability  of  $6,240 
(12%X$S2,000). 

Example  (2).  Assume  the  same  facts  as  in 
example  (1)  except  that  M  owns  80  percent  of 
D's  stock.  D  and  M  are  members  of  the  same 
controlled  group  (within  the  meaning  of 
section  S061(e)(3)).  Therefore,  D  is  a  related 
person  under  paragraph  (d)(2)(ii)(A)  of  this 
section.  On  July  20, 1988,  D  sells  the  truck  to  P 
for  $51,000.  D  does  not  have  records 
substantiating  that  the  truck  was  sold  for  a 
price  that  included  a  markup  equal  to  or 
greater  than  the  presumed  markup 
percentage.  The  tax  on  the  sale  of  the  truck  to 
P  is  determined  under  paragraph  (d)(2)(i)  of 
this  section.  Therefore,  D  has  a  tax  liability  of 
$6,240  (12%X($SO.OO0+($5a00OX4%))). 

Example  (3).  Assume  the  same  facts  as  in 
example  (1)  except  that  D  does  not  perform 
any  significant  activities  relating  to  the  sale. 
Assume  further  that  the  principal  purpose  for 
processii^  the  sale  through  D  is  to  avoid  the 
presumed  markup  and  that  D  did  not  sell  the 
truck  for  a  price  that  included  a  maikup  equal 
to  or  greater  than  the  presumed  markup 
percentage.  D,  however,  is  designated  the 
seller  of  the  truck  on  the  invoice.  Pursuant  to 
paragraph  (d)(3](ii)  of  this  section,  the  price 
of  the  truck  shall  be  computed  on  a  price 
determined  under  paragraph  (d)[2)(i]. 
Therefore,  D,  the  taxpayer,  has  a  tax  liability 
of  $6,240  (12%  X  ($50,000  H-  ($50,000  X  *%))]. 

Example  (4).  Assimie  the  same  facts  as  in 
example  (1)  except  that  on  )uly  2a  1988, 0 
leases  the  truck  for  a  two-year  period  (i.e.,  on 
a  long-term  basis)  to  L.  a  lessee.  D's  leasing 
of  the  truck  to  L  is  treated  as  a  taxable  sale 
under  paragraph  (b)(l]  of  this  section  and  the 
tax  is  computed  on  the  price  as  determined 
under  paragraph  (d)(5)(i]  of  this  section.  D 
has  a  tax  liability  of  $6,240 
[12%X($6a0Q0-l-($5a000X4%))). 

Example  (5).  Assume  the  same  facts  as  in 
example  (1)  except  that  on  )uly  20, 1988.  D 
leases  the  truck  to  L  for  a  six -month  period 
[i.e.,  a  short-term  lease).  The  lease  is  treated 
as  a  use  under  paragraph  (b)(2)  of  this 
section.  The  tax  is  computed  on  the  price  as 
determined  under  paragraph  (c)(5)  of  this 
section.  D  has  a  tax  liability  of  $6,240 
(12%  X  ($50,000  +  ($50,000  X  4%))]. 

Example  (6).  Assume  the  same  facts  as  in 
example  (1)  except  that  D  does  not  give  M  a 
certificate.  The  sale  by  M  to  D  is  a  taxable 
sale  of  the  truck  under  paragraph  (a)(2)  of 
this  section.  M's  tax  liability  is  $a240 


(12%  X  ($50,000 +  ($5a000x4»))].  On  July  2a 
1988,  D  leases  the  truck  to  L,  a  lessee.  The 
lease  has  a  two-year  term.  Since  the  lease  to 
L  occuired  after  a  taxable  sale  of  the  truck, 
paragraph  (b)(1)  of  this  section  does  not 
apply,  and  the  lease  is  not  treated  as  a 
taxable  sale  under  this  section. 

Example  (7).  M  manufactures  trucks  that 
are  taxable  under  section  4051.  On  July  11, 
1968,  M  leases  a  truck  to  a  lessee.  L  The 
lease  has  a  two-year  term.  The  lease  is 
treated  as  a  taxable  sale  under  paragraph 
(b)(1)  of  this  section  and  the  tax  is  computed 
on  the  price  as  determined  under  paragraph 
(d)(4)(i)  of  this  section.  The  constructive  sales 
price  established  by  the  Commissioner, 
pursuant  to  paragraph  (d)(4)(i)  of  this  section, 
is  $Saooa  M  has  a  Ux  liability  of  $6,240 
(12%  X  ($50.000 -I- ($50000  X  4%))]. 

Example  (8).  Assume  the  some  facts  as  in 
example  (7)  except  that  the  lease  has  a  six- 
month  term.  The  lease  is  treated  as  a  taxable 
use  under  paragraph  (b)(2)  of  this  section  and 
the  tax  is  computed  under  paragraph  (c)(5)  of 
this  section.  The  constructive  sales  price 
established  by  the  Commissioner,  pursuant  to 
paragraph  (c)(5)(i)  of  this  sectioa  is  $52,000 
M  has  a  tax  liability  of  $6,240(12%  X  $52,000). 

Example  (9).  M  manufactures  truck  trailers 
and  semitrailers  that  are  taxable  under 
section  4051.  On  July  5, 1988.  D.  a  dealer, 
purchases  a  trailer  from  M  for  $10000.  Prior 
to  this  transaction.  D  did  not  give  M  a 
certificate  and  D  did  not  have  an  agreement 
with  M  to  resell  all  articles  purchased.  The 
sale  by  M  to  D  is  a  taxable  sale  of  the  trailer 
under  paragraph  (a)(2)  of  this  sectioa  M  has 
a  tax  liability  of 
$1,200(12%  X  $10000-1- ($10,000  X  0%)). 

Example  (10).  Assume  the  same  facts  as  in 
example  (9)  except  that  on  July  12, 1988,  D 
resells  the  trailer  to  P,  a  purchaser,  for 
$10500  (the  additional  $500  includes  the 
dealer's  markup,  costs  of  transporting  the 
trailer  from  M  to  D,  and  overhead).  P  did  not 
give  D  a  certificate  and  P  did  not  have  an 
agreement  with  D  that  stipulates  that  all 
articles  purchased  were  to  be  leased  on  a 
long-term  basis  or  resold.  The  sale  of  the 
trailer  by  D  to  P  is  a  taxable  sale  within  the 
meaning  of  paragraph  (a)(3)  of  this  section. 
Therefore,  D  has  a  tax  liability  of 
$1 .260(12%  X  $10,500).  D.  however,  may  file  for 
a  credit  of  $1,200  under  section  6402  provided 
that  the  requirements  of  paragraph  (a)(4)  of 
this  section  are  met 


(g)  Effective  date — (1)  In  general. 
Except  as  provided  below,  the 
provisions  of  this  section  shall  be 
effective  for  articles  sold  or  leased  on  or 
after  April  1. 1983. 

(2)  Certain  sales  made  prior  to 
November  IZ  1985.  If  a  sale  to  a  lessor 
before  November  12, 1985,  was  not 
taxable  under  {  145.4052-1  of  the 
temporary  regulations  contained  in  26 
CFR  Part  145  revised  as  of  April  1, 1983, 
(the  "prior  regulations")  and  it  was  so 
treated  by  the  parties,  a  subsequent  sale 
or  lease  that  was  or  would  have  been 
treated  as  the  first  retail  sale  of  the 
article  under  the  prior  regulations  will 

/or  purposes 
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of  this  section.  The  tax  on  such 
subsequent  sale  will  be  based  on  a  price 
detennined  under  paragraph  (d)  of  this 
section.  For  example,  if  an  article  was 
sold  to  a  purchaser  who  intended  to 
lease  such  article  long-term,  fte  sale 
would  not  have  been  taxable  under  the 
prior  regulations  even  though  the  sdler 
did  not  receive  a  certificate  of  the 
purdiaser's  intent  to  lease  the  vehide.  If 
such  a  sale  was  treated  as  nontaxable 
by  the  parties,  and  the  purchaser  leases 
it  long-term  on  or  aha  October  1, 1987, 
the  lease  will  be  treated  as  a  taxable 
sale  of  the  article.  The  tax  is  to  be 
computed  under  paragraph  (b){3)(ii)  of 
this  section  and  the  price  will  be 
computed  under  paragraph  (d)(S]. 

(3)  Certain  sales  made  after 
November  11, 1985,  and  before  October 
1, 1987— {\)  Sales  act  treated  as  taxable 
by  purchaser  and  seller.  If  a  sale  to  a 
purchaser  after  November  11, 198S.  and 
before  October  1, 1967.  was  not  treated 
as  taxable  by  the  parties,  a  subsequent 
sale  or  lease  that  was  or  would  have 
been  treated  as  the  first  retail  sale  of  the 
article  under  the  temporary  regulations 
published  in  the  September  13, 1985, 
issue  of  the  Federal  Register  (50  PR 
37350)  ("the  interim  rei^ations")  will  be 
treated  as  a  taxable  sale  for  purposes  of 
this  section.  The  tax  on  a  sale  or  lease 
after  September  3a  1987.  will  be  based 
on  a  price  determined  under  paragraph 
(d)  of  this  section.  For  example,  if  a 
vehicle  was  sold  on  January  3, 1987,  to  a 
purchaser  who  intended  to  resell  the 
article  and  who  was  not  in  the  business 
of  leasii^  to  any  extent,  the  sale  would 
not  have  been  taxable  under  the  interim 
regulations  even  though  the  seller  did 
not  receive  a  certificate  indicating  the 
purchaser's  intent  to  resell  the  article.  If 
such  a  sale  wras  not  treated  as  a  taxable 
sale  by  the  parties,  and  the  porchaser 
resells  the  article,  the  resale  will  be 
treated  as  a  taxable  sale  of  the  artide 
under  paragraph  (a)(2)  of  this  section. 

(ii)  Sales  treated  as  first  retail  sale  by 
purchaser  and  seller.  If  the  sale  of  an 
article  after  November  11, 1985,  and 
before  October  1, 1987,  was  treated  as  a 
taxable  sale  by  the  parties  and  tax  was 
paid  with  respect  to  the  article  under  the 
interim  regulations,  the  subsequent  sale 
of  the  artide  by  the  purchaser  will  not 
be  treated  as  a  taxable  sale  under 
paragraph  (aK2)  of  this  section. 
UwTCWx  B.  GibiM. 
Commissioner  of  Internal  Revenue. 

Approved:  April  19. 1968. 
O.  DonaldMia  Chapoteo. 
Assistant  Secretary  of  the  Treasury. 
|FR  Doc  88-10835  Filed  5-11-88: 8:45  an^ 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Heetth  Adnnlnietrallon 

30CFRPart75 

VenMeHon  Standards  for  Underground 
Coal  Mines;  Public  Hearings 

AOENCv:  Mine  Safety  and  Health 
Administration.  Labor. 

action:  Notice  of  public  hearings. 


:  The  Mine  Saiiety  and  Health 
Administration  (MSHA)  will  hold  puUic 
hearings  on  its  proposal  to  revise 
existing  safety  standards  for  ventilation 
at  underground  coal  mines.  The  hearings 
will  be  held  in  Pittsburgh,  Pennsylvania; 
Lexington,  Kentudcy;  Birmingham, 
Alabama;  EvansviUe,  Indiana;  grand 
Junction,  Colorado;  and  Charleston, 
West  Viiginia.  Each  hearing  will  cover 
the  major  issues  raised  by  conunents 
submitted  in  response  to  the  proposed 
rule. 

DATES:  All  requests  to  make  oral 
presentations  for  the  record  should  be 
submitted  at  least  five  days  prior  to 
each  hearing  date.  Immediately  before 
each  hearing,  and  unallotted  time  will 
be  made  available  to  persons  aiaking 
late  requests. 

The  public  hearings  will  be  held  at  the 
following  locations  on  the  dates 
indicated,  beginning  at  9:00  ajn.: 
June  e,  1988,  Pittsburg  Pennsylvania. 
June  7, 1988.  Lexington.  Kentucky. 
June  9. 1988,  Bimiingbam.  Alabama. 
June  16. 1988.  EvansviUe.  Indiana. 
June  20. 1988.  Grand  function,  Colorado. 
June  22, 1988,  Charleston.  West  Virginia. 
addresses:  The  hearings  will  be  held  at 
the  following  locations: 
June  6, 1988.  Ramada  Inn.  Aiiport. 
Ballrooms  A&a  1412  Beers  School 
Road,  Coraopolis.  Pennsylvania  15108. 
June  7. 1988,  Lexington  Hilton  bm, 
Keeneland  Hall,  1938  Stanton  Way, 
Lexington,  Kentucky  40511. 
June  9, 1988,  Birmingham-Jefferson  Civic 
Center,  No.  1  Civic  Center  Plaza,  21st 
Street  and  lOdi  Avenue  North, 
Birmingham,  Alabama  35203. 
June  16. 1988,  EvansviUe  Executive  Inn. 
Green  Convention  Center,  Indiana  C 
Room,  600  Wabut  Street,  EvansviUe. 
Indiana  47708.  •> 

June  20, 1988,  Grand  Junction  Holiday 
Ion,  Grand  Mesa  Room.  756  Horizon 
Drive,  Grand  Junction,  Colorado 
81506. 
June  22, 1988,  Holiday  Inn.  Heart  6f 
Town-House  Room,  Comer  of 
Washington  and  Broad  Streets, 
Charleston.  West  Viiginia  25301. 

Send  requests  to  make  oral 
presentations  to:  Mine  Safety  and 


Health  Adndnistration,  Office  of 
"Standards,  Regulations  and  Variances, 
Room  631. 4015  Wilson  Boulevard. 
Arlington,  Virginia  22203. 

POM  FURTHER  INFORMATIOM  CONTACi: 

Patriae  W.  SOvey,  Director,  Office  of 
Standards,  Regulations  and  Variances, 
MSHA.  Phone  (703)  235-19ia 

SUfPUMENTARV  tWrORSUTIOIC  On 
January  27. 1968.  MSHA  pid)Ushed 
proposed  revisions  to  its  existing  safety 
staodards  in  30  CFR  Part  75  for 
ventilation  in  underground  coal  mines 
(53  FR  2382).  The  written  comment 
period  for  this  proposed  rule  wiU  end  on 
May  27, 1988.  In  the  comments  to  the 
proposed  rule,  MSHA  received  requests 
for  public  hearings. 

The  ptirpose  of  the  public  hearings  is 
to  receive  relevant  comment  and 
respond  to  questions  about  the  proposed 
rule.  The  hearings  wiU  be  conducted  in 
an  informal  manner  by  a  panel  of  MSHA 
offidals.  Although  formal  roles  of 
evidence  wUl  not  apply,  the  presiding 
offidal  may  exercise  discretion  in 
excluding  irrelevant  or  unduly 
repetitious  material  and  questions. 

Each  session  wiU  begin  with  an 
opening  statement  from  MSHA.  The 
public  «viU  then  be  given  an  opportimity 
to  make  oral  presentations.  During  these 
presentations,  the  hearing  panel  wUl  be 
available  to  answer  relevant  questions. 
At  the  discretion  of  the  presiding 
official,  speakers  may  be  limited  to  a 
maximum  of  20  minutes  for  their 
presentations.  Time  wiU  be  made 
available  at  the  end  of  the  hecuings  for 
rebuttal  statements.  A  verbatim 
transcript  of  each  proceeding  will  be 
taken  and  made  part  of  the  rulemaking 
record.  Copies  of  the  hearing  transcript 
wiU  be  avaUable  for  review  by  the 
public. 

MSHA  vriU  also  accept  additional 
written  comments  and  other  appropriate 
data  frcan  any  interested  party, 
induding  those  not  presenting  oral 
statements.  Written  conunents  and  data 
submitted  to  MSHA  wiU  be  included  in 
the  rulemaking  record.  To  aUow  for  the 
submission  of  any  post-hearing 
comments,  the  record  wiU  remain  open 
until  July  22. 1988. 

Issues 

Commentere  questioned  many  spedfic 
provisions  contained  in  the  proposal. 
However,  some  of  the  provisions  raised 
issues  of  particular  concern  and  are 
discussed  below.  MSHA  wiU 
specifically  address  diese  issues  at  the 
public  hearings  and  solicits  comments 
on  them  in  addition  to  any  other  aspects 
of  the  proposed  rule. 


A.  Use  of  Belt  Haulage  Entry  as  Intake 
Air  Course. 

In  the  proposal  S  75.350  vvould  aUow 
belt  haulage  entires  to  be  used  as  iatake 
air  courses  to  ventUate  working  faces, 
provided  that  an  eariy  warning  fire 
detection  system  is  used,  llie  existing 
regulation  allows  MSHA's  district 
manager  to  approve  belt  haulage  entries 
to  be  used  as  intake  air  courses  to 
ventUate  a  working  face  in  mines 
opened  prior  to  197a  The  proposal 
would  aUow  such  use  of  belt  haulage 
entries  at  any  mine,  provided  certain 
precautions  are  taken.  MSHA  soUcits 
comments  on  the  overaU  impact  of  this 
proposal 

B.  Ventilation  in  Anthracite  Mines. 

Since  pubUcation  of  the  proposed  rule, 
MSHA  has  re-evaluated  certain 
provisions  in  Ught  of  the  Agency's  field 
experience,  and  believes  that  the 
proposal  may  not  appropriately  address 
mining  practices  and  conditions  in 
anthradte  mines.  Due  to  the  pitch  of  the 
coal  seam,  the  mining  conditions,  mining 
equipment,  and  mining,  methods  in 
anthradte  coal  mines  vary  dramaticaUy 
from  bituminous  coal  mines.  The 
differences  may,  therefore,  require  that 
anthradte  mines  be  addressed  in  a 
different  manner  than  bituminous  mines. 
Accordingly,  MSHA  soUdts  comments 
on  whether  certain  provisions  of  the 
ventUation  proposal,  for  example, 
escapeways,  main  mine  fans,  and 
weekly  examinations,  are  appropriate 
for  anthradte  mines  and.  if  not,  what 
changes  should  be  made.  The  Agency 
also  soUcits  comment  on  whether  there 
are  additional  issues  which  should  be 
considered  concerning  ventUation  in 
anthracite  mines.  The  Agency  intends  to 
articulate  a  refinement  of  its  position 
with  respect  to  anthradte  mines  at  the 
pubUc  hearings. 

C.  Travelway  On  Tailgate  Side  For 
Longwall  Pace. 

Hie  proposal  indudes  a  provision  in 
{  75.383  which  would  generaUy  require  a 
travelway  off  the  tailgate  side  of  a 
longwaU  face  for  use  by  miners  in  the 
event  of  an  emergency.  At  this  stage  in 
the  rulemaking  process,  the  Agency  is 
particularly  interested  in  comments 
concerning  procedures  that  should  be 
foUowed  if  a  roof  faU  or  other  blockage 
in  the  tailgate  impedes  travel  Hie 
Agency  is  considering  induding  a 
provision  in  the  final  rule  which  would 
require  mining  to  cease  untU  MSHA  has 
been  notified,  appropriate  evaluation  of 


the  area  involved  has  occurred,  and  the 
operator  has  proposed  a  course  of  action 
that  addresses  either  dean-up  or  mining 
past  the  fall  MSHA  soUcits  comments 
on  whether  such  procedures  should 
indude  consultation  with  the  miners' 
representatives  and  whether  the 
procedures  should  be  approved  by  the 
Agency.  Comments  are  particiUarly 
invited  on  (1)  procedures  for  addressing 
a  roof  faU  in  the  tailgate;  (2)  how  best  to 
implement  such  procedures;  and  (3)  the 
impact  of  these  procedures. 

D.  Other  Issues. 

The  proposal  revises  existing  rules  for 
escapeways  and  generally  requires  two 
escapeways  ventilated  with  separate 
spUts  of  intake  air  from  each  working 
section.  As  tmder  the  existing 
provisions,  MSHA  intends  that  Uie 
proposal  would  apply  not  only  to  areas 
where  coal  is  being  produced,  but  to  aU 
areas  where  miners  are  working 
underground.  SpedficaUy,  this  would 
indude  sections  where  face  equipment 
is  being  instaUed  or  removed.  MSHA 
soUdts  comments  on  this  issue. 

MSHA  also  requests  comments  on  the 
presence  and  impact  of  siUcone  bearing 
products  used  in  underground  coal 
mines.  The  Agency  is  particularly 
interested  in  the  poisoning  effect  of 
siUcone  bearing  products  on  methane 
detection  equipment  or  other 
instrumentation. 

Date:  May  9, 1988. 

David  C  0?4mL 

Deputy  Assistant  Secretary  for  Mine  Safety 
andHealth. 

[FR  Doc  88-10641  Filed  5-11-68:  8:45  am) 

DEPARTMENT  OF  DEFENSE 

Depertment  of  ttte  Navy 

32CFRPart706 

Certifications  and  Exemptions  Under 
ttie  Intemationai  Regulations  for 
Preventing  CoWsions  at  Sea.1972; 


AQENCv:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 


:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  intemationai 
Regulations  for  Preventing  CoUisions  at 
Sea,  1972  (72  COLREGS),  to  refiect  that 
the  Under  Secretary  of  the  Navy  has 
determined  that  USS  JUNEAU  (LPD-10) 
is  a  vessel  of  the  Navy  which,  due  to  its 
special  construction  and  purpose, 


cannot  comply  fuUy  with  certain 

provisions  of  the  72  COLREGS  without 

interfering  with  its  special  function  as  a 

naval  amphibious  transport  dock  ship. 

The  intended  effect  of  this  rule  is  to 

warn  mariners  in  water  where  72 

COLREGS  apply. 

EFFECTIVE  DATE:  April  22, 1988. 

FOR  FURTHER  MFORSMTION  CONTACT 

Captain  P.C.  Turner,  JAGC  U.S.  Navy. 

Admiralty  Counsel,  Office  of  the  Judge 

Advocate  General  Navy  Department, 

200  StovaU  Street.  Alexandria,  VA 

22332-2400,  Telephone  number  (202) 

325-9744. 

SUFPLEMENTARV  information: 

Pursuant  to  the  authority  granted  in  33 
U.S.C.  1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Under  Secretary  of  the  Navy,  under 
authority  delegated  by  the  Secretary  of 
the  Navy,  has  certified  Uiat  USS 
JUNEAU  (LPD-10)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS,  Annex 
I  section  3(a),  pertaining  to  the 
placement  of  the  after  masthead  Ught 
and  the  horizontal  distance  between  the 
forward  and  after  masthesd  lights, 
without  interfering  with  its  special 
function  as  a  Navy  ship.  The  Under 
Secretary  of  the  Navy  has  also  certified 
that  the  aforementioned  lights  are 
located  in  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  pubUcation  of  this  amendment 
for  pubUc  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  ship  in  a 
manner  differently  from  that  prescribed 
herein  wiU  adversely  affect  the  ship's 
abUity  to  perform  its  miUtary  functions. 

List  of  Subjacto  in  32  CFR  Part  706 

Marine  safety,  Navigation  (Water), 
Vessels. 

Accordingly,  32  CFR  Part  706  is 
amended  as  foUows: 

PART  706— (AMENDED] 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read' 

Authority:  33  U.S.C.  1605. 

S  706.2    [Amwidsd] 

2.  Table  Five  of  S  706.2  is  amended  by 
adding  the  following  vessel: 
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Date:  April  22. 198a 

Approved: 
H.  UwiMoe  GeoeN.  m. 
Under  Secntaiy  of  the  Navy. 
(FPv  Doc  8S-108O1  nied  5-11-68: 8^15  am] 

BtUJNQ  COOC  M10-AE-« 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33CFRPart100 

- 

[CG01  as-ais] 

Harvard-Yale  RegaWa,  Tlwroee  Rhrer, 
New  London,  CT 


:  Coast  Guard.  DOT. 

action:  Notice  of  Special  Local 
Regnlation. 

suhmary:  This  notice  puts  into  effect 
the  pennanent  regula.tion8, 33  CFR 
100.304,  for  the  annaal  Harvard- Yale 
rowing  regatta  for  specific  time  periods 
between  June  4, 1988  and  June  6, 1988. 

FOR  FURTNCn  IMFORMATMM  OONTACi: 

Lieutenant  Luke  ^ofwn.  (817]  22S-8311. 

Drafting  Infimnation 

The  drafters  of  this  notice  are  LT  L 
BROWN,  project  officer.  First  Coast 
Guard  District  Boating  Safety  Division, 
and  CDR  M.A.  LEONE,  project  attorney. 
First  Coast  Guard  District  Legal 
Division. 

SUPPLEMENTARY  INFORKUTIOW  lllis 

notice  provides  the  effective  period  for 
the  pennanent  regulations  governing  the 
1988  running  of  the  Harvard- Yale 
Regatta  on  the  Thames  River,  New 
London,  CT.  The  regulations,  33  CFR 
100.304,  will  be  in  effect  from  8:00  p.m.  to 
7:00  p.m.  on  June  4, 1988  and  again  from 
10-iX)  a.m.  to  1.-00  pjn.  on  June  5, 1988. 
Combination  crew  races  will  occur  on 
June  4. 1988  and  the  featured  spectator 
event  of  freshman,  junior  varsity,  and 
varsity  races  will  be  held  during  the 
above  times  on  June  5, 1988.  If  inclement  i 


weather  causes  postponement  of  the 
crew  races,  the  regulations  will  be  in 
effect' from  10:00  a.m.  to  1:00  p.m.  on 
June  0, 1988. 

Dated:  May  2. 1988. 
RX.  Jnhanetw, 

RearAdnural  US.  Coast  Guard,  Commaader. 
First  Coast  Guard  District 
[PR  Doc  88-10621  Filed  5-11-88;  8945  am] 
■fcUMQ  COCK  «wo  n  m 

33  CFR  Part  110 

[CG01-87-0871 

Special  Anchorage  Are^  Keansburg, 
NJ 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  special  anchorage  area  in 
the  waters  adjacent  to  the  Town  of 
Keansburg.  New  Jersey.  This  area  will 
provide  an  anchorage  well  away  from 
fairways  where  vessels  less  than  65  feet 
in  length  can  safely  remain  unlighted  at 
night  Raritan  Bay  is  currently 
experiencing  a  resurgence  of 
recreational  boating  during  the  summer 
months.  Ther?  are  no  such  anchorages 
currently  available  in  the  immediate 
area. 

effective  OATC:  June  13. 1968. 

FOR  FURIMBI  WrOWMATW  CONTACf: 

Lieuteinant  (janiar  grade)  A.].  [MNiiino, 
Vessel  Movement  Officer,  Captain  of  the 
Port,  New  York,  at  (212)  688-7933. 
SUPPtEMENTARY  INFORMATIOM:  On 
February  16. 1986  the  Coast  Guard 
published  a  notice  of  propoeed 
rulemaking  in  the  Fadml  Registar  for 
these  regnlations  (53  PR  4422).  Interested 
persons  were  requested  to  sv^mdt 
written  oomments  and  no  oonunents 
were  received. 

Drafting  Informatian 

The  drafters  of  dds  notice  are  LT|G 
A.J.  DiNinno.  Project  OfBcer,  Captain  of 
the  Port,  New  York  and  CDR  M.A. 
Leone,  Project  Attorney,  First  Coast 
Guard  District  Legal  Office. 


DisoBsaiaa  of  Comaients 

As  previously  stated,  no  comments 
regarding  the  NPRM  were  received.  The 
area  beii^  designated  as  a  spedal 
anchorage  lies  wholly  within  Federal 
Anchorage  28  and  as  such  does  not 
change  the  use  of  the  area.  The  creation 
of  a  separate  area  for  smaller  vessels  to 
anchor  provides  an  added  measure  of 
safety.  This  regulation  is  issued 
pursuant  to  33  U.S.C..2030. 2035.  and 
2070  as  set  out  in  the  authority  citation 
for  all  of  Part  110. 

Bwiiuniiwitel  Impart 

These  proposed  regulations  do  not  . 
alter  the  use  of  this  area  in  any  way.  It 
has  been  and  will  continue  to  be  a  place 
for  vessels  to  anchor. 

Economic  Assessment  and  Ceitificadon 

This  regulation  is  considered  to  be 
non-major  under  Executive  Order  12291 
on  Federal  Regulation  and 
nonsignificant  \mder  Department  (^ 
Transportation  regnlalory  policies  and 
procedures  (44  FR 11034;  February  28. . 
1979).  The  economic  impact  of  this 
proposal  is  expected  to  be  minimal,  thus 
a  full  regulatory  evaluation  is 
unnecessary.  Estabhshment  of  this 
proposed  special  anchorage  area  will 
not  require  dredging  or  result  in 
increased  cost  to  any  segment  of  the 
public.  Since  the  impact  of  this  proposal 
is  expected  to  be  minimal,  the  Coast 
Goaid  certifies  that,  if  adopted,  it  will 
not  have  a  si^ficant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  lU 

Anchorage  gnnmds. 

Hnal  Regulsdoos 

In  consideration  of  the  foregoing.  Part 
110  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  110— (AMENDED] 

1.  The  authority  citation  for  Part  110  is 
revised  to  read  as  follows: 


Aulfaarityr  33  U.S.C.  471. 2030, 2035  and 
2071;  49  CFR  1.4S  and  33  CFR  105-l(g). 
Section  liaia  and  each  section  listed  in 
110.1a  is  also  issued  under  33  U.S.C.  1223  and 
1231. 

2.  In  Section  110.60.  one  new 
paragraph  (z)  is  added  to  read  as 
follows: 

§110.60   Port  of  New  York  ami  vidntty. 
•       •        *        *       * 

(z)  Point  Comfort  at  Keansburg.  /VeW 
Jersey.  This  special  anchorage  is 
adjacent  to  the  amusement  pier  at  Point 
Comfort  on  Raritan  Bay  and  is  bounded 
as  follows:  be^nning  on  the  Keansburg 
snore  at  latitude  40°27'19'  North 
longitude  74*08'25'  West;  to  latitude 
40*27'38'  North  longitude  74°08'S2' 
West,  to  latitude  40°27'52'  North 
longitude  74°08'32'  West;  to  latitude 
40*2r5G*  North  longitiide  74*or45' 
West;  to  latitude  40°27^4'  North 
longtitude  74'07'46'  West;  and  thence 
returning  westward  alcmg  the  shoreline 
to  the  point  of  origin. 

Dated:  April  18, 1988. 

R.L.  lohaiMoa, 

Rear  Admiral  U.S.  Coast  Gaard,  Commander, 
First  Coast  Guard  District 

[PR:  Doc  88-10618  Filed  5-11-88;  8:45  am] 

BtLUNG  CODE  4110-U-M 


33  CFR  Part  117 

[CGO  1-88-009] 

Temporary  Drawbrtdga  Operation 
ReguMiona;  Shark  RIvar,  NJ 

agency:  Coast  Guard.  DOT. 
action:  Final  temporary  rule. 

summary:  At  die  request  of  New  Jersey 
Department  of  Transportation  widi  the 
coricurrence  of  New  Jersey  Transit 
Railroad  Operations,  the  Coast  Guard  is 
issuing  temporary  regulations  governing 
the  draws  of  Route  71  bridge,  mile  0.8. 
die  railroad  bridj^,  mile  0.9,  and  the 
Route  35  bridge,  mile  0.9,  all  at  Avon, 
New  Jersey,  by  permitting  the  number  of 
openings  to  be  limited  from  7  a.m.  to  9 
a.m.  and  from  3  p.in.  to  7  p.m.  Monday 
throng  Friday,  and  from  9  a.m.  to  9  p  jn. 
on  Saturdays,  Sundays  and  federal 
holidays,  llie  opening  of  the  bridges 
may  be  delayed  not  more  than  10 
minutes  after  the  signal  to  open  is  given 
for  the  passing  of  a  scheduled  train  or 
bunching  of  commercial  vessels.  This 
temporary  diange  is  being  made 
because  periods  of  peak  vehicular  traffic 
have  increased  due  to  the  Ocean 
Avenue  bridge  reconstruction  and 
diversion  of  same  to  the  Route  71  and 
Route  35  bridges.  This  action  should 


accommodate  the  needs  of  vehicular 
traffic  and  should  still  provide  for  the 
reasonable  needs  of  navigation. 
EFFECTIVE  DATE:  These  regulations  are 
effective  for  the  period  April  15. 1988 
tiirough  October  31, 198<j. 
FOR  FURTHBI INPORMATION  CONTACR 
William  C.  Heming,  ftidge 
Administrator,  First  Coast  Guard 
District  at  (212)  668-7994. 
SUPPLEMENTARY  RIPORMATION:  On  April 
15, 1968.  die  Coast  Guard  published  a 
proposed  temporary  rule  (53  FR  12535) 
concerning  this  amendment.  The 
Commander.  First  Coast  Guard  District, 
also  published  dK  proposal  as  a  Public 
Notice  1-666  dated  April  5. 1968.  In  each 
notice  interested  persons  were  given 
until  April  18  and  April  14. 1988. 
respectively,  to  submit  comments. 

Drafting  information 

The  drafters  of  this  notice  are  Jose  M. 
Area  Jr..  project  officer,  and  Cdr.  R.  B. 
Ellard.  project  attorney. 

Discussion  of  Comments 

No  comments  were  received  in 
response  to  the  Notice  of  Proposed 
Rulemaking  or  Public  Notice  1-666  and 
no  changes  have  been  made  to  the 
proposed  rule. 

Economic  Assessment  and  Certification 

These  temporary  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation,  and  nonsignificant  imder  the 
Department  of  Transportation  regulatory 
ngUcies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic  impact 
has  been  fotmd  to  be  so  minimal  that  a 
full  regulatory  evaluation  is 
unnecessary.  These  temporary  changes 
in  the  regulations  will  not  prevent 
mariners  from  transiting  the  bridges 
when  needed  but  only  require  advance 
planning.  Since  the  economic  impact  of 
this  proposal  is  expected  to  be  minimal 
the  Coast  Guard  certifies  that  if 
adopted,  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  SS  CFR  Part  117 

Bridges. 

Temporary  Regidadons 

In  consideration  of  the  foregoing.  Part 
117  of  Tide  33.  Code  of  Federal 
Regulations  (CFR)  is  amended  as 
follows: 

PART  117— DRAWBRIOQE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 


AutlMrity:  33  U.S.C.  499: 49  CFR  1.40;  33 
CFR  1.06-l(g}. 

2.  Section  117.751  is  amended  by 
suspending  for  the  period  April  15 
through  October  31, 1988,  paragraph  (b) 
and  adding  a  new  paragraph  (d) 
effective  for  the  period  April  15  through 
October  31, 1988,  to  read  as  follows: 

S  117.751    Stiarit  RIvar. 


(d)  From  April  15  through  October  31, 
1988,  the  draws  shall  open  on  signal; 
except  that  from  7  a.m.  to  9  a.m.  and 
from  3  p.m.  to  7  p.oL.  Mondays  through 
Fridays,  except  federal  holidays  and 
from  9  a.m.  to  9  p.m.  oh  Satxirdays, 
Sundays  and  federal  holidays,  the 
draws  need  be  opened  only  on  the  hour 
and  half  hour  for  waiting  vessels.  The 
opening  of  the  draws  may  be  delayed 
not  more  than  10  minutes  after  the  signal 
to  open  is  given  to  facilitate  passage  of 
scheduled  trains  or  bunching  of 
commercial  vessels. 


Dated:  May  5. 1988. 
R.L  Joliaiisoii. 

Rear  Admiral  US.  Coast  Guard,  Commander, 
First  Coast  Guard  District 
[FR  Doc.  88-10619  Filed  5-11-88;  8:45  am] 
SIUMQ  CODE  4ei»>i4.a 


VETERANS  ADMINISTRATION 
38CFRPart3 

Active  MHitary  Service  Certified  as 
Sucti  Under  Section  401  of  Pub.  L 
95-202 

agency:  Veterans  Administration. 
action:  Final  regulatory  amendment.     . 

summary:  The  Veterans  Administration 
(VA)  has  amended  its  regulations 
concerning  persons  who  are  included  as 
having  served  on  active  duty.  Tl^  need 
for  this  action  results  from  a  recent 
decision  of  the  Secretary  of  the  Air 
Force  that  the  service  .of  members  of  the 
group  known  as  the  American  Merchant 
Marine  in  Oceangoing  Service  during 
the  Period  of  Armed  Conflict.  December 
7, 1941  to  August  15. 1945,  constitutes 
active  military  service  in  the  Armed 
Forces  of  the  United  States  for  purposes 
of  all  laws  administered  by  the  VA.  The 
effect  of  this  action  is  to  confer  veteran 
status  for  VA  benefit  purposes  on 
former  members  of  that  group  who  were 
discharged  imder  honorable  conditions. 
effective  date:  This  amendment  is 
effective  January  19. 1968,  the  date  that 
the  Secretary  of  the  Air  Force  held  that 
such  service  constitutes  active  duty. 
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FOR  PURTHCII  INFORMA-nON  CONTACT: 

Robert  M.  White  (211B).  Chief, 
Regulations  Staff.  Compensation  and 
Pension  Service,  Department  of 
Veterans  Benefits,  Veterans 
Administration,  810  Vermont  Avenue 
NW.,  Washington,  DC  20420.  (202]  233- 
3005.  I 

SUPPLCMENTARV  mFORMATION:  Puisuant 
to  38  CFR  1.12(b)  the  VA  finds  that  prior 
publication  of  this  change  for  public 
notice  and  comment  is  impracticable 
and  unnecessary.  The  VA  has  no 
discretion  in  this  matter.  The  dedsion  of 
the  Secretary  of  the  Air  Force 
concerning  active  duty  status  is  binding 
on  the  VA.  Consequently,  a  proposed 
notice  will  not  be  published.  For  this 
reason,  this  change  is  also  not  subject  to 
the  Regulatory  Flexibility  Act  5  U.S.C. 
601-612,  since  it  does  not  come  within 
the  term  "rule"  as  defined  in  that  Act. 
In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  we  have 
determined  that  this  final  regulatory 
amendment  change  is  non-major  for  the 
following  reasons: 

(1)  It  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

There  is  not  affected  Catalog  of 
Federal  Domestic  Assistance  program 
number. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped,  Health 
care.  Pensions,  Veterans. 

Approved:  April  15, 1988. 
Thomas  K.  Tuniage, 

AdminJstrator. 

38  CFR  Part  3,  Adjudication,  is 
amended  by  adding  paragraph 
9  3.7(x)(15]  to  read  as  follows: 

{3.7    Psrsons  Inciuosd. 

***** 

(x)  •  *  • 

(15)  American  Merchant  Marine  in 
Oceangoing  Service  during  the  Period  of 
Armed  Conflict.  December  7. 1941,  to 
August  15, 1945. 

Aathority:  Pub.  L  05-202,  see  401.  I 
[PR  Doc  88-10628  Filed  5-11-88;  8:45  Im] 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-41 
(FPMR  AmsfidiMnt  0-«5] 

Submission  Of  Paid  Fraight  BWs/ 
Invoicos,  Commardal  BMIa  of  Lading, 
and  Supporting  Documantation 
Covering  TranaportatkNi  Sarvlcaa 
Under  Cost-Reimbursement  Contracta 

aoency:  Federal  Supply  Service,  GSA. 
action:  Final  rule. 


r.  The  General  Services 
Administration  (GSA)  amends  the 
Federal  Property  Management 
Regulations  by  requiring  agencies  to 
ensure  that  contractors,  doing  business 
with  the  United  States  Government 
under  a  cost-reimbursement  contract 
(CRC),  submit  paid  freight  bills/ 
invoices,  commercial  bills  of  lading,  and 
supporting  documentation  to  GSA  for 
audit  Some  certifying  and  paying  offices 
are  unaware  that  contractors  under  a 
CRC  are  required  to  submit  commercial 
bills  of  lading  to  GSA  for  audit  This  rule 
clarifies  GSA's  audit  function  and 
estabhshes  uniform  procedures  for 
submission  of  paid  freight  bills/invoices, 
commercial  biUs  of  lading,  and 
supporting  documentation  by 
contractors  under  a  CRC. 
EFFECTIVE  DATE:  May  12, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  W.  Sandfort  Collections,  Accounts, 
and  Procedures  Division,  Office  of 
Transportation  Audits,  (commercial  20^ 
786-3065)  or  (FTS  786-3065). 
aUPFLEMEirrARY  INFORMATION:  A 

proposed  rulemaking  was  published  in 
the  Federal  Register  on  July  5, 1985  (50 
FR  27625),  inviting  comments  for  30  days 
ending  August  5, 1985.  The  General 
Services  Administration  (GSA)  has 
determined  that  this  rule  is  not  a  major 
rule  for  the  purposes  of  Executive  Order 
12291  of  February  17, 1981,  because  it  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more;  a 
major  increase  in  costs  to  consumers  or 
others;  or  significant  adverse  effects. 
Therefore,  a  regulatory  impact  analysis 
has  not  been  prepared.  The  GSA  has 
based  all  administrative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  need  for,  and 
consequences  of,  this  rule;  has 
determined  that  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  maximized  the  net 
benefits;  and  has  chosen  the  alternative 
approadi  involving  the  least  net  cost  to 
society. 

Pursuant  to  the  provisions  of  section  3 
of  the  Regulatory  Flexibility  Act  (5 


U.S.G  e05(b)].  GSA  has  also  determined 
that  this  final  rule  wiU  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
Tlierefore,  no  regulatory  flexibihty 
analysis  has  been  prepared. 

The  reporting  forms  required  by  this 
regulation  are  not  subject  to  the 
provisions  of  Pub.  L  96-^11,  the 
Paperwork  Reduction  Act  of  1980,  and 
FI^MR  201-45.6. 

Discussion  of  Major  CiMDinents. 
Suggmtions,  and  Our  Detenninatioiis 
and  Actions  Taken 

There  were  three  respondents:  A 
Federal  agency,  a  carrier  association, 
and  a  Government  contractor. 

All  three  respondents  contended  that 
requiring  contractors  under  a  cost- 
reimbursement  contract  (CRC)  to  submit 
paid  freight  bills/invoices,  commercial 
bills  of  lading,  and  supporting 
documentation  to  GSA  for  audit  would 
increase  administrative  costs  and 
duplicate  the  audit  and  review  already 
done  by  confracting  officers.  However, 
contracting  officers  have  neither  the 
authority  nor  the  resources  to  perform 
the  technical  audit  of  transportation 
bills,  a  function  which  has  resided  with 
the  Office  of  Transportation  Audits 
since  it  was  transferred  frt>m  the 
General  Accounting  Office  to  GSA  in 
1975.  For  that  reason,  this  rule  will  not 
duplicate  nor  increase  any 
administrative  costs. 

The  Federal  agency  noted  that  the 
Federal  Acquisition  Regulations  (FAR) 
do  not  require  contractors  under  a  CRC 
to  submit  paid  freight  bills/invoices, 
commercial  bills  of  lading,  and 
supporting  documentation  to  GSA  for 
audit  GSA's  Office  of  Federal 
Acquisition  and  Regulatory  Policy  has 
confirmed  that  this  is  true.  We  have, 
therefore,  withheld  pubUcation  of  this 
final  rule  until  now  so  that  a  companion 
revision  to  the  FAR,  requiring 
submission  of  paid  freight  biUs/invoices, 
commercial  bills  of  lading,  and 
supporting  documentation  to  GSA  for 
audit  can  be  prepared  and  staffed. 
Those  actions  have  been  completed,  and 
a  companion  revision  to  the  FAR  will  be 
published  shortly. 

List  of  Subjects  in  41  CFR  Fart  101-41 

Accounting,  Qaims,  Freight  Freight 
forwarders.  Railroads,  Transportation. 

Title  41,  Part  101-41  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  101-41~TRANSPORTATION 
DOCUMENTATION  AND  AUDIT 

1.  The  authority  citation  for  41  CFR 
Part  101-41  continues  to  read  as  follows: 
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Audioritr.  31  U.S.C  3726.  and  40  UJ&.C. 
488(c). 

2.  The  table  of  contents  for  Part  101- 
41  is  amended  by  adding  the  following 
entry: 

101-41.807-4    Submission  of  paid  freight 
bills/invoices,  commercial  biOa  of  lading,  and 
supporting  docuifMRtation  covering 
transportation  services  by  contractors  under 
a  cost-relmbarsemant  contract 

Subpart  101-41.»-Tran8portation 
DialNiraement  Procedurea 

3.  SectioB  101-41.807-4  isjsdded  to 
read  as  follows: 

{ioi-41J07-4    Submission  ef  paid  Irslglit 
bMs/bwoleas,  eommarcial  bpa  of  Jadbio. 


transportaden 


(a)  Agencies  shall  ensiue  that  legible 
copies  of  paid  frei^t  bills/invoices, 
conunercial  bills  of  lading,  (CBL's),  and 
supporting  documentation  for 
transportation  services,  for  the  account 
of  and  on  which  the  United  States  will 
assume  freight  charges  that  were  paid 
by  a  Federal  agency's  contractors  under 
a  cost-reimbursement  confract  and  Aeir 
first-tier  subcontractore,  under  a  cost- 
reimbursement  contract,  are  submitted 
to  GSA  for  audit 

(b)  Agencies  shall  ensiue  that  each 
prime  contractor  forwards  legible  copies 
of  paid  freight  bills/invoices,  CBL's,  and 
supporting  dociunentation  as  soon  as 
possible  following  the  end  of  the  month, 
in  one  package  to  the  General  Services 
Administration,  (FWAA/C),  18th  and  F 
Streets  MW.,  Washington,  DC  20405.  The 
shipment  shall  include  the  required 
doctunents  for  all  first-tier 
subcontractors  under  a  cost- 
reimbursement  subcontract  ff,  however, 
the  inclusion  of  the  transportation 
documents  for  any  such  subconfractors 
in  the  shipment  is  not  practicable,  such 
ddciunents  are  to  be  fransmitted  in  a 
separate  package. 

(c)  Agencies  shall  ensure  that  any 
original  transportation  bills  or  other 
documents  requested  by  GSA  be 
forwarded  promptly  by  the  confractor  to 
GSA.  The  agency  shall  ensure  that  the 
contractor  stamp  or  write  the  name  of 
the  confracting  agency  on  the  face  of  the 
bill  before  sending  it  to  GSA. 

(d)  A  statement  prepared  in  duplicate 
by  the  sender  shall  accompany  each 
shipment  of  fransportation  documents. 
The  copy,  duly  signed  and 
acknowledgfaig  receipt  of  the  shipment 
will  be  returned  by  GSA.  The  statement 
should  show: 

(1)  The  name  and  address  of  the  prime 
contractor, 

(2)  The  confract  symbol  and  number; 


(3)  The  name  and  address  of  the  field 
office  dr  headquarters  office 
administering  the  contract 

(4)  The  total  number  of  bills 
submitted;  and 

(5)  A  listing  of  the  respective  amounts 
paid,  or  in  lieu  of  such  listing,  an  adding 
madiine  tape  of  the  amounts  paid 
showing  the  contractor's  voudier  or 
check  numbers. 

Dated  March  2. 1088. 
T.C.  Golden. 

Administrator  of  General  ServiceM. 
[FR  Doc  88-10652  Filed  5-11-88:  &-45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fiah  and  WNdNfe  Service 

50  CFR  Part  20 

PoNcy  Regarding  Harveat  of  Migratory 
BIrda  in  Alaaica  During  the  Ctoeed 
Seaaon 

aoency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  policy  statement 

summary:  The  Fish  and  Wildlife  Service 
published  in  the  December  31. 1987. 
Federal  Register  (52  FR  49449)  a 
proposal  on  policies  and  actions  with 
regard  to  subsistence  taking  of 
migratory  birds  in  Alaska.  Attention 
was  focused  on  taking  during  the  closed 
season  provided  by  the  1918  Migratory 
Bird  Treaty  Act  (Treaty  Act).  The  public 
comment  period  on  the  proposal  closed 
on  March  31, 1988.  The  Service  received 
approximately  100  written  comments 
and  held  numerous  meetings  with 
subsistence  users  and  conservation 
groups  throughout  the  state. 

After  carefully  considering  public 
response,  the  Service  has  adopted  a 
final  poUcy.  The  policy  is  a  statement 
about  the  priorities  the  Service  will 
follow  in  Alaska  to  protect  waterfowl 
during  the  closed  season.  It  concentrates 
enforcement  efforts  on  violations  that 
have  the  most  serious  impacts  on  the 
resource  and  focuses  special  attention 
on  the  protection  of  four  diminished 
populations  of  geese:  Cackling  Canada 
geese,  emperor  geese.  Pacific  white- 
frt>nted  geese,  and  black  brant.  It  also 
seeks  to  prevent  the  use  of  private  and 
charter  aircraft  to  assist  in  hunting.  As  a 
second  level  of  priority,  the  policy  gives 
attention  to  protecting  other  species  of 
waterfowl  during  nesting,  brood-rearing, 
and  fUghdess  periods.  The  poUcy  states 
that  limited  harvest  of  migratory  birds 
for  food  in  unforeseen  emergency 
situations  will  not  be  prosecuted. 


DATES:  The  Service's  policy  in  Alaska 
for  enforcement  of  the  closed  season 
under  the  Treaty  Act  became  effective 
on  April  22. 1988.  The  policy  wiU  remain 
in  force  imtil  modified  or  rescinded. 


;  Address  correspondence  to: 
Regional  Director,  U.S.  Fish  and  Wildlife 
Service.  1011  East  Tudor  Road. 
Anchorage,  Alaska  99503.  Telephone: 
(907)786-3545. 

FOR  FURTHm  INFORMATION  CONTACT 

John  P.  Rogers,  Assistant  Regional 
Director,  Refuges  and  Wildlife,  (907) 
786-3545;  or  R.  David  Purinton, 
Assistant  Regional  Director,  Division  of 
Law  Enforcement  (907)  786-3311. 
SUPFtEMENTARY  INFORMATION:  In  the 

December  31, 1967,  Federal  Register,  the 

Service  gave  notice  of,  and  invited 
public  comments  on,  a  proposed  policy 
statement  regarding  subsistence  taking 
of  migratory  birds  in  Alaska  during  the 
closed  season  as  provided  by  the  1918 
Treaty  Act  and  implemented  by 
regulations.  The  notice  also  terminated 
a  proposed  rulemaking  announced  to  the 
public  on  May  19, 1966,  (51  FR  18349)  to 
permit  and  rt^ate  subsistence  hunting 
for  migratory  birds  in  Alaska.  The 
rulemaking  was  halted  by  an  October  9. 
1987,  opinion  from  the  U.S.  Court  of 
^peals  for  the  Ninth  Circuit  that  any 
regulations  for  subsistence  himting 
promulgated  purstiant  to  the  1978  Fish 
and  WUdlife  Improvement  Act  must  be 
in  accordance  with  the  1916  Convention 
between  the  United  States  and  Great 
Britain  (for  Canada)  for  the  Protection  of 
Migratory  Birds  (Canadian  Treaty) 
implemented  by  the  Treaty  Act  The 
Canadian  Treaty  specifically  prohibits 
hunting  for  most  migratory  bfrds 
between  March  10  and  September  1. 
Finally,  the  notice  indicated  Service 
support  for  continuation  of  a  Yukon- 
Kuskokwim  Delta  Goose  Management 
Plan,  a  cooperative  management 
agreement  for  the  conservation  of  geese 
that  nest  primarily  in  western  Alaska. 
The  December  31, 1987,  notice  stated 
that  comments  on  the  proposed  policy 
should  be  received  on  or  before 
February  29, 1988.  Many  requests  were 
received  to  extend  the  comment  period. 
Both  written  and  verbal  comments 
indicated  a  lack  of  understanding  by 
much  of  the  general  pubUc  of  the 
reasons  for  the  policy  and  the  manner  in 
which  it  would  be  implemented.  The 
comment  period  therefore  was  extended 
to  March  31, 1988  (53  FR  6653).  The 
Service  used  the  extended  comment 
period  to  provide  additional  information 
on  the  proposed  policy  and  to  obtain 
additional  comments  frt)m  the  public, 
particulariy  from  those  residents  of  rural 
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Alaska  who  will  be  most  affected  by  the 
policy. 

Issuance  by  the  Service  of  a  law 
enforcement  poUcy  is  not  subject  to  the 
normal  notice  and  comment  procedures 
of  the  Administrative  Procedures  Act. 
However,  the  legal  status  of  subsistence 
hunting  in  Alaska  has  for  four  years 
been  the  subject  of  litigation  that  has 
been  confusing  to  the  public.  In  light  of 
this,  and  because  of  the  great  interest  in 
the  issue  and  need  for  understanding  of 
the  policy  throughout  the  state,  the 
Service  believed  that  it  would  be 
beneHcial  in  this  instance  to  provide  for 
public  review  of  the  proposed  policy. 
Comments  received  are  evaluated 
below. 

Review  of  Public  Conunmits  | 

During  the  public  comment  period,  the 
Service  conducted  over  50  meetings  with 
subsistence  users  and  conservation 
organizations  throughout  Alaska.  Most 
of  these  meetings  were  in  rural 
communities.  Service  personnel  also 
participated  in  several  radio  and 
television  interview  programs  on  the 
proposed  policy  and  newspaper 
coverage  of  the  issue  was  widespread. 
Approximately  100  written  comments 
were  received,  about  80  of  which 
originated  from  within  Alaska. 
Following  are  summaries  of  major  areas 
of  concern  identified  by  the  public  and 
Service  responses  to  those  concerns. 

1.  Statewide  application  of  the  policy 
to  all  waterfowl.  A  number  of  comments 
concerned  the  broad  application  of  the 
pohcy  statewide,  including  waterfowl 
(ducks,  geese,  and  swans)  other  than  the 
four  species  of  Arctic  nesting  geese 
covered  by  the  Yukon-Kuskokwim  Delta 
Goose  Management  Plan.  "Statewide 
policy  *  *  *  should  be  focused  on 
speciflc  bird  populations  where 
biological  problems  can  be  documented 
(e.g.,  Yukon-Kuskokwim  Delta),  hunting 
incidents  which  are  abusive  or  blatant 
deviations  from  normal  htmting 
practices  in  an  area,  and  cases  where 
large,  wasteful  harvests  are  found." 
"*  *  *  the  Service  must  recognize  that 
in  regions  other  than  the  Yukon- 
Kuskokwim  Delta,  subsistence  hunters 
do  not  perceive  any  decline  in  the 
availability  of  waterfowl  resources." 

There  were,  however,  some  conunents 
that  the  emphasis  of  the  proposed  policy 
on  the  four  Arctic  nesting  geese  with 
identified  population  declines  could  lead 
to  overlooking  problems  with  other 
waterfowl.  "We  are  concerned  that 
emphasis  on  geese  may  imply  that  other 
regulations  will  be  disregarded  when  a 
comprehensive  policy  on  migratory  bird 
hunting  for  all  of  Alaska  is  needed.  I'he 
policy  should  be  carefully  redrafted  to 
make  this  clear." 


Response.  The  final  policy  applies 
throughout  Alaska  and  retains  a  . 
provision  that  gives  attention  to  the 
protection  of  waterfowl  in  general 
during  the  nesting,  brood-rearing,  and 
flightless  periods.  The  Service  believes 
that  this  is  necessary  for  responsible 
management  not  only  of  low  populations 
of  geese,  but  of  other  waterfowl  during 
the  most  vulnerable  period  of  their  Ufe 
cycle.  This  emphasizes  preventative 
maintenance  so  that  other  populations 
will  not  decline  like  the  four  species  of 
Arctic  nesting  geese.  The  poUcy  is  clear 
tliat  primary  law  enforcement  emphasis 
will  be  directed  toward  the  four  species 
of  geese,  and  will  only  secondarily  be 
directed  toward  waterfowl  in  general. 

2.  Policy  lacks  clear  definitions  on 
levels  of  enforcement  and  emergency 
situations.  There  were  many  comments 
stating  that  the  proposed  ei^orcement 
policy  was  ambiguous,  particularly  in 
regard  to  the  anticipated  level  and  type 
of  enforcement  and  emergency 
situations.  'The  poUcy  document  should 
contain  a  realistic  description  of  the 
general  level  of  enforcement  that  is 
intended  in  different  areas  of  the  state." 
'The  FWS  enforcement  policy  should 
also  be  more  specific  about  the 
measures  it  proposes  to  use."  "We 
would  Uke  for  the  Service  to  clearly 
spell  out  what  "emergency  food'  means." 
"Does  the  FWS  policy  mean  that  all  the 
Hostess  twinkies  and  wheat  thins  and 
canned  milk  have  to  empty  before 
villa^rs  can  legally  go  out  and  hunt?" 

Response.  The  Service  intends  to 
place  its  primary  focus  on  protection  of 
the  four  diminished  populations  of 
geese.  On  the  Yukon-Kuskokwim  Delta, 
attention  will  be  directed  to  seeking 
compUance  with  the  management 
principles  identified  in  the  Yukon- 
Kuskokwim  Delta  Goose  Management 
Plan.  In  areas  outside  the  Yukon- 
Kuskokwim  Delta,  the  Service  also  will 
devote  its  efforts  to  protecting  the  four 
species  of  geese  and  to  identifying  other 
species  and  circumstances  where 
additional  protection  is  needed.  In  1988, 
the  focus  of  Service  activities  in  regard 
to  the  policy  will  be  on  providing 
information  to  affected  parties,  not  on 
mounting  a  greatly  expanded 
enforcement  effort. 

Regarding  "emergency  situations,"  it 
is  the  Service's  intent  that  this  provision 
equate  to  the  provision  in  Alaska's  game 
regulations  allowing  an  individual  to 
take  game  for  food  during  the  closed 
season  in  case  of  "dire  emergency."  It  is 
not  intended  to  apply  broadly  to  entire 
communities  or  regions. 

3.  Increased  educational  efforts, 
community  involvement,  and 
cooperative  management.  The  need  for 
more  community  involvement  in 


management  activities  was  stressed  in  a 
large  number  of  conunents  on  the 
proposed  policy.  Several  people 
expressed  the  need  for  an  increased 
educational  program.  "We  encourage 
the  Service  to  do  all  it  can  to  educate 
the  Alaskan  Natives  about  the 
deleterious  effects  of  harvesting  the 
'principal,'  rather  than  the  'interest,'  that 
can  occur  when  the  taking  occurs  in  the 
spring."  "Go  to  the  village;  tell  the 
people  what  you  are  trying  to 
accomplish." 

Other  comments  expressed  a  need  for 
development  of  cooperative 
management  plans.  It  was  felt  that  such 
plans  would  result  in  a  more 
coordinated  effort  to  rectify  resource 
management  concerns.  The  Alaska 
Federation  of  Natives  "strongly 
recommends  that  a  cooperative 
management  agreement  between  FWS 
and  the  Native  community  or 
communities  in  a  regional  geographic 
area  precede  *  *  *  developing  an 
enforcement  policy.  Native  egg- 
gatherers  and  hunters  have  a  strong 
interest  in  ensuring  the  long-term 
conservation  of  migratory  waterfowl." 
"Without  such  a  cooperative  effort  it 
will  be  difRcult  to  gain  cooperation  in 
efforts  to  enhance  populations  of 
identified  species." 

Response.  The  Service  concurs  that 
there  is  a  need  for  expanded 
informational  efforts  in  rural  Alaska 
regarding  the  status  and  management  of 
waterfowl  populations  in  general  and  of 
diminished  populations  of  geese  in 
particular.  'The  Service  has  expanded  its 
educational  program  both  on  and 
outside  of  the  Yukon-Kuskokwim  Delta 
and  will  continue  to  stress 
communication  and  information  in  the 
future  to  achieve  compliance  with  the 
policy.  The  Service  continues  to  view 
the  Yukon-Kuskokwim  Delta  Goose 
Management  Plan  as  ah  essential 
element  in  the  conservation  of  the  four 
geese.  Similar  cooperative  efforts  may 
be  of  benefit  in  other  areas  and 
circumstances.  The  Service  does  not 
believe  that  all  such  efforts  need  to 
result  in  formal,  written  agreements,  but 
agrees  that  in^)roved  conununications 
and  common  understanding  are 
necessary  for  management  of  waterfowl 
resources  in  a  manner  that  is  supported 
by  local  rural  residents. 

4.  Ban  on  use  of  Charter  or  private 
aircraft  for  hunting  migratory  birds. 
Several  comments  were  received 
relative  to  this  provision  of  the  proposed 
policy.  Most  of  these  conunents 
supported  the  ban  and,  in  several 
instances,  recommended  placing 
additional  restrictions  on  aircraft  and 
other  methods  of  transportation.  "The 


Kwethluk  IRA  is  very  much  opposed  to 
use  of  chartered  or  private  aircraft  for 
the  purpose  of  hunting,  shipping  or 
transportation  of  illegally  caught 
migiiatory  birds."  "Using  aircraft  and 
ATVs  to  harvest  in  the  closed  season 
should  be  strictly  prohibited."  "Add  a 
sentence  which  will  make  it  clear  that 
this  policy  does  not  apply  to  regular 
commercial  flights  to  and  from  villages." 

Two  letters  specifically  opposed  me 
ban  on  aircraft  use.  "Your  proposal  to 
prohibit  the  use  of  private  or  diarter 
aircraft  for  purposes  of  hunting  or 
transporting  migratory  birds  during  the 
closed  season  is  perplexing.  I  am  not 
aware  of  any  particular  abuse  of  spring 
and  summer  hunting  with  aircraft."  "If 
the  FWS  wants  to  Umit  or  restrict 
aircraft  use,  it  should  not  use  a 
'subsistence'  argument." 

Response.  Preventing  use  of  private  or 
charter  aircraft  for  purposes  of  hunting 
migratory  birds  during  the  closed  season 
is  retained  as  a  provision  of  the  final 
policy.  The  Service  does  not  believe  that 
use  of  such  aircraft  constitutes  a 
legitimate  mode  of  access  for 
subsistence  hunting.  Aircraft  are  known 
to  be  used  for  closed  season  hunting  by 
residents  of  some  urban  areas  and  large 
regional  service  communities  where 
sources  of  food  are  plentiful.  In  additioiv 
use  of  aircraft  in  spring  provides  access 
to  hunting  areas  that  otherwise  would 
be  left  undistiubed.  The  enforcement 
emphasis  on  preventing  use  of  aircraft 
does  not  apply  to  the  use  of  commercial 
flights  that  rural  residents  now  use 
routinely  to  travel  to  and  from  their 
villages. 

5.  Full  enforcement  of  Migratory  Bird 
Treaty  Act  closed  season.  Several 
comments  stated  that  the  Service  should 
strictly  enforce  the  closed  season 
provisions  of  the  Treaty  Act  allowing 
no  hunting  during  the  closed  season. 
One  group  stated  that  it  "is 
unconditionally  opposed  to  all  hunting 
(and/or  trapping)  of  all  species  of 
migratory  birds,  or  the  taking  of  their 
eggs,  during  spring  and  summer."  'To  be 
complete,  the  policy  must  state  clearly 
that  the  taking  of  migratory  birds  in 
Alaska  during  the  period  March  10  to 
September  1  is  unlawful,  and  that 
customary  and  traditional  uses  of 
migratory  birds  during  that  period  will 
not  without  more,  constitute  an 
'unforeseen  emergency  situation.' " 

Response.  With  very  hmited 
exceptions,  the  hunting  of  migratory 
birds  between  March  10  and  September 
1  is  illegal.  However,  the  Service  has 
discretion  to  apply  the  law  in  a 
reasonable  way  in  consideration  of 
resource  needs  and  priorities.  It  is  not 
required  to  act  in  a  strict  or  inflexible 
manner.  It  is  the  Service's  mtent  to 


provide  protection  to  migratory  birds  by 
directing  attention  to  the  highest  priority 
needs  for  protection.  Under  the 
Canadian  Treaty,  Indians  can  take 
scoters  at  any  time  for  food  and  Eskimos 
and  Indians  can  take  auks,  auklets, 
guillemots,  murres,  puffins,  and  their 
eggs  at  any  time  for  food  and  clothing.  In 
addition,  federal  regulations  permit  any 
person  in  Alaska  to  take  snowy  owls 
and  cormorants  at  any  time  for  food  and 
clothing. 

6.  Inadequate  public  involvement  in 
developing  the  policy.  One  of  the  most 
commonly  expressed  concerns  about  the 
proposed  enforcement  policy  was  the 
perceived  lack  of  public  involvement  in 
the  formulation  of  the  policy  and 
concerns  about  the  notification  process 
involved  in  soliciting  comments  on  it 
Examples  of  comments  include:  "In  its 
headlong  rush  to  promulgate  the 
proposed  policy  by  this  spring,  the 
Service  has  woefully  neglected  to  work 
with  the  Native  community."  "It  was 
only  by  accident  that  I  heard  a  radio 
blurb  in  early  February  regarding  this 
policy  publication."  "Many  of  our  elders, 
not  only  from  Toksook  Bay.  have  made 
their  concerns  and  comments  before  and 
none  of  them  was  incorporated  into  the 
plan." 

Response.  These  comments  reflect 
some  of  the  early  reaction  to  the 
proposed  policy  based  on  limited 
information  and  a  fear  that  the  initial 
February  29, 1988,  closure  of  the  public 
comment  period  would  not  allow 
adequate  presentation  of  concerns. 
Subsequent  to  extending  the  comment 
period  to  March  31. 1988,  the  Service 
conducted  numerous  public  meetings 
which  appeared  to  greatly  ameliorate 
this  situation.  The  Service's  mailing  list 
for  notices  and  information  relating  to 
development  of  the  poUcy  includes  over 
900  addresses,  including  three 
governmental  and  Native  corporate 
entities  in  most  villages  in  Alaska. 

7.  Lack  of  data.  A  number  of 
respondents  expressed  concern  about 
development  of  a  closed  season 
enforcement  policy  without  adequate 
information  on  past  and  present  levels 
of  subsistence  waterfowl  hunting, 
regional  differences  in  the  relative 
health  of  specific  waterfowl  populations, 
and  the  effects  of  subsistence  hunting  on 
these  populations.  "We  felt  that  there 
should  be  biological  studies  on 
numerical  numbers  and  usage  state- 
wide." "To  be  consistent  with  our 
understanding  of  ANILCA,  the  FWS 
should  first  cpllect  detailed  biological 
data  as  a  basis  for  decisions." 

Response.  The  Service  agrees  with  the 
need  for  improved  information  on  the 
status  and  harvest  of  waterfowl 
populations  throughout  Alaska,  but  does 


not  believe  that  lack  of  such  data  should 
preclude  appUcation  of  the  policy  on  a 
statewide  basis.  Excellent  data  exist  for 
some  species  and  some  areas.  The 
Service  will  continue  to  obtain 
information  needed  for  management  of 
other  species  and  other  areas  as  funding 
and  priorities  allow. 

8.  Impacts  of  the  proposed  policy  on 
"traditional  lifestyles. "  Numerous 
comments  were  made  related  to  the 
impact  of  the  proposed  closed  season 
enforcement  policy  on  the  lives  of  rural 
residents.  These  comments  were  usually 
pointed  to  one  of  three  areas:  The 
cultural  significance  of  spring  and 
summer  hunting  and  egg-gathering,  the 
nutritional  significance  of  these 
activities,  or  the  economic  impacts  of 
curtailing  such  activities.  "Waterfowl 
harvest  has  been  an  important 
nutritional  and  cultural  resource  to  the 
Yup'ik  people  and  other  Alaska  Native 
cultures  for  thousands  of  years."  "Rural 
areas,  and  especially  the  Yukon- 
Kuskokwim  Delta,  have  some  of  the 
lowest  incomes  in  the  state,  and  rely  on 
subsistence-caught  fish,  game,  marine 
mammals,  and  birds  for  a  large  part  of 
their  protein  needs."  Migratory  birds 
provide  an  important  food  source  for 
local  residents  throughout  the  entire 
March  to  September  closed  season,  but 
especially  during  the  spring  months." 

Response.  The  Service  has  recognized 
for  many  years  that  residents  of  certain 
remote  areas  in  Alaska  depend  on 
waterfowl  as  an  important  source  of 
food,  especially  in  spring  and  early 
summer.  Because  of  this,  prohibitions  on 
taking  during  the  closed  season 
generally  have  not  been  strictly 
enforced  provided  that  the  birds  were 
taken  in  a  non-wasteful  manner  and 
were  used  as  food.  Although  the  Service 
cannot  legally  permit  the  hunting  of 
migratory  birds  during  the  closed  season 
even  for  subsistence,  the  policy  stresses 
protection  of  four  populations  of  geese 
as  a  first  priority  and  addresses  the 
taking  of  other  waterfowl  as  a  second 
level  priority  during  the  nesting,  brood 
rearing,  and  flightless  periods.  The 
Service  does  not  believe  that  this  will 
result  in  dramatic  changes  to  traditional 
lifestyles  in  nual  Alaska. 

9.  Protocol  to  the  United  States/ 
Canada  migratory  bird  treaty.  A  number 
of  respondents  identified  the  need  to 
proceed  with  a  protocol  to  amend  the 
Canadian  Trea^  to  allow  for 
subsistence  taking  of  waterfowl  during 
the  closed  season.  "A  protocol 
amendment  to  the  Canadian  treaty  to 
acknowledge  Alaska  Native  traditional 
use  of  migratory  birds  is  needed."  "Why 
no  mention  of  the  intent  to  amend  the 
restrictive  Canadian  Treaty  to  agree 
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with  later  treaties  with  USSR,  lapan, 
and  Mexico,  to  show  that  tlie  US  is 
tiyii^  to  correct  its  mistake?" 

Response.  The  Service  supports  a 
protocol  amendment  to  the  Canactian 
Treaty  that  contains  provisions  for 
subsistence  hunting  similar  to  those  in 
the  migratory  bird  treaty  with  the  Soviet 
Union  and  the  1978  Fish  and  Wildbfe 
Improvement  Act.  A  protocol  was 
signed  in  |anaary  1979  bat  has  not  been 
ratified  in  the  United  States  becaoM  of 
concerns  raised  about  its  effects.  The 
Service  began  work  with  the  Canadian 
Wildlife  Service  in  1963  to  develop  a 
joint  United  States/Caaada  agreenent 
that  would  explain  how  each  country 
would  interpret  and  implement  the 
protood.  A  <kaf  t  agreemeot  has  been 
developed  but  has  not  yet  been 
approved  by  Canadian  officials. 

10.  Impacts  to  waterfowl  populations 
not  related  to  subsistence  harvest. 
Several  letters  identified  factors  other 
than  subsistence  harvest  whidi  are 
affecting  the  populatioBS  of  minatory 
waterfowl,  including  sport  hunting,  loss 
of  wintering  habitat  and  predation. 
These  ooo^ients  often  suggested  that 
the  Service  was  doing  Httle  to  evakiate 
the  impact  of  diese  activities  on  bati 
populations  aid  that  control  of  these 
factors  should  be  considered  prior  to  (or 
in  coapmctiofl  with)  enforcement  of  the 
closed  seas(»  in  areas  <rf  subsistence 
harvest  "Other  elements  of  this  pn^«m 
such  as  habitat  management  and 
protection,  predator  control  and 
management  of  sport  harvest  must  also 
be  considered.  This  camot  be  Kmited  to 
the  breeding  grounds  and  will  require  a 
comprehensive  year-round  plan  for 
management  erf  affected  tpedea."  "One 
positive  action  you  can  do  is  raise  die 
white  fox  pehs  and  lower  the  galls 
population.  iGU  them  off.  The  second  is 
the  ^wing  number  of  farms  which  is 
robbing  thae  birds  erf  thor  food  and 
resting  grounds." 

Response.  The  Service  has  for  years 
been  aware  of  factors  other  than 
subsistence  harvest  that  affect 
populations  of  waterfowl  throvghout 
their  ranges.  Preservation  and 
enhancement  oi  habitat  and  control  of 
sport  hunting  are  ma}or  activities  of  the 
Service  both  in  Alaska  and  in  wintering 
areas.  Study  and  control  of 
contaminants  and  diseases  receive 
particular  attention  in  wintering  areas. 
Comprehensive  plans  ciurently  being 
devdoped  for  the  four  species  of  geese 
are  scheduled  for  cnnpletian  by 
December  196&  The  effect  of  predation 
on  geese  is  being  actively  studied  on  the 
Yukon-Kuskokwim  JDelta.  This  indades 
evaluation  of  experimental  fox  control 
programs  nn  nesting  success  and 


production.  The  current  effort  to  address 
subsistence  harvest  in  Alaska  is  not 
occurring  in  isolation,  but  is  pert  of  an 
overall  program  to  restore  diminished 
populations  of  geese  and  to  help  prevent 
declines  in  otho'  populations  of 
waterfowl  that  nest  in  and  migrate 
tfaraagh  tfie  state. 

11.  Nesting  sanctuaries.  Several 
respondents  identified  die  need  to 
establish  nesting  sanctuaries  in  order  to 
fully  protect  migratory  birds.  "We  have 
continually  advocated  die  identificatfon 
of  inviolate  sanctuaries'  carebilly 
located  to  protect  core  populations  of 
the  four  species  of  geese  involved  where 
violations  of  trespass  by  anyone  during 
the  critical  nesting,  resting,  and  molting 
period  would  be  strictly  enforced." 

Response.  The  Servioe  will  be^n 
discussions  soon  vrith  local  resid^ts 
near  selected  goose  nesting  areas  on  the 
Yukon-Kuskokwrim  Delta  to  maximize 
production  within  zones  established  to 
minimize  disturbance  to  geese.  These 
zones  could  include  any  combination  of 
elements  such  as  experimental  predator 
control,  limited  hranan  access,  and  no 
harvest.  The  Service  also  is  considering 
the  reestablishment  of  geese  on 
underutdized  nesting  habitats.  Many  of 
the  potentially  best  management  areas 
are  private  lands  owned  in  whole  or  in 
part  by  Native  village  corporations. 
Establishment  of  the  management  areas 
generally  will  require  cooperative 
agreements  with  local  residents  to 
assure  the  highest  degree  of  comphance 
possible  with  the  Yok<m-Kuskokwim 
Delta  Goose  Managranent  flan.  The 
Service  does  not  believe  diat  unilateral 
estabtishraent  of  sanctuaries  is  feasible. 

Need  for  Policy  and  Relatfon  to  Yukon* 
Kuskiricwim  Delta  Goose  Management 
Plan 

The  Treaty  Act  prohibits  the  taking  of 
migratory  birds  except  u  pennitted  by 
regulations  pnUiahed  by  Ae  Servioe. 
The  Treaty  Act  further  requires  that  die 
regulations  anut  be  consistent  with  die 
provision  of  tiw  1916  Canadi«i  TVeaty. 
Accordingly,  the  Service  publishes 
regulations  annually  that  establish  open 
seasons  nnd  bag  limits  for  migratory 
game  birds  wit^  the  September  1  to 
March  10  period  provided  by  that  treaty. 
Except  in  Alaska,  the  Service  has 
always  stricUy  enforced  the  prt^ibitions 
against  taking  minatory  bink  dving 
closed  seasons;  that  is,  during  those 
times  of  year  outside  the  hunting 
seasons  established  in  the  amraal 
hunting  regulations. 

The  Service  has  recognized  for  many 
yean  that  residents  of  certain  rural 
areas  in  Alaska  depend  on  waterfowl 
and  some  other  migratory  birds  as 
customary  and  traditional  sources  of 


food,  primarily  in  spring  and  eaify 
summer.  Because  of  this  long 
established  dependence,  the  Service 
generally  has  exercised  its  discretion  to 
not  stricdy  enforce  the  closed  season  in 
these  areas  prtmded  diat  any  birds 
taken  are  taken  in  a  non-wasteful 
manner  and  are  used  for  food. 

Historically,  the  taking  of  waterfowl 
and  other  migratory  birds  for 
subsistence  purposes  in  Alaska  does  not 
appear  to  have  had  a  significant  adverse 
impact  on  the  populations  fitun  which 
the  birds  were  taken.  In  recent  years, 
however,  the  levels  of  taking  in  Alaska 
and  elsewhere,  in  combination  with 
other  factors  such  as  nest  predation  by 
foxes,  have  caused  drastic  declines  in 
some  populations  of  birds.  This  has 
been  particularly  apparent  in 
populations  of  four  species  of  geese  that 
nest  primarily  on  the  Yukon-Kuskokwim 
Delta:  Cackting  Canada  Geese,  emp^tir 
geese,  Pacific  white-fronted,  geese,  and 
black  brant 

Since  1984,  ^orts  to  halt  declines  of 
the  four  populations  of  geese  have  been 
undertaken  pursuant  to  a  Yukon- 
Kuskokwim  £)elta  Goose  Management 
Plan  renewed  annually.  Hie  Service  has 
viewed  the  plan  as  an  effective 
mechanism  in  providing  a  basis  for 
cooperative  management  at  geese  on  the 
Yukon-Kuskokwim  Delta  and  elsewhere. 
This  cooperative  management  includes 
provisions  to  rednce  sport  harvest  al 
these  species  and  to  reduce  or  minimize 
subsistence  harvest  that  is  not  in 
accordance  with  the  Treaty  Act  In  dw 
foture,  the  Sovice  intends  to  enforce  the 
Treaty  Act  with  respect  to  closed 
season  subsistence  hunting  in 
accordance  with  the  enforcement  policy 
described  bcfow.  On  the  Yukon- 
Kuskokwim  Delta,  die  Service's 
enfoicement  policy  will  be  supported  by 
a  revised  goose  management  plan.  The 
annnal  renewal  of  the  plan  is  an 
essential  element  ki  the  conservation  of 
the  geese  on  their  nesting  grounds.  It 
retains  an  established  mechanism  for 
commonication  with  the  subsistence 
hunters  most  affected  by  the  poHcy  and 
will  encourage  the  cooperation  needed 
to  achieve  population  objectives 
incorporated  into  previous  plans. 

Hie  Servioe  recognizes  that  among 
subsistence  users  there  is  a  wide  range 
in  the  levri  of  understanding  of  die 
impacts  of  spring  and  summer  harvest  of 
waterfowl  and  the  need  to  reduce 
mortality,  especiaQy  when  populations 
become  depressed.  The  Service  wiU 
continue  educational  efforts  to  expand 
the  understanding  of  this  problem  and 
will  consider  this  factor  in  carrying  out 
enforcement  efforts  on  a  statewide 
basis. 
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Closed  Season  Enforcement  Policy  in 
Alaska 

Service  enforcement  efforts  in  Alaska 
during  the  closed  season  will  be 
concentrated  on  violations  that  have  the 
most  serious  impact  on  the  resource. 
Special  attention  will  be  given  to  the 
protection  of  cackling  Canada  geese, 
emperor  geese.  Pacific  white-fronted 
geese,  and  black  brant.  These  species 
have  suffered  severe  population 
declines  in  recent  years  and  need 
special  protection.  In  order  to.protect 
these  geese,  priority  will  be  given  to 
enforcement  designed  to  support  the 
following  principles: 

— No  taking  of  cackling  Canada  or 
emperor  geese  at  any  time; 


— ^No  taking  of  Pacific  white-fronted 
geese  or  black  brant  during  the 
nesting,  brood-rearing,  and  flighdess 
periods; 

—No  taking  the  eggs  of  any  of  the  above 
four  species  of  geese;  and 

— No  use  of  charter  or  private  aircraft  to 
assist  in  hunting. 

As  a  second  level  of  priority,  the 
Service  also  will  give  attention  to 
protecting  other  species  of  waterfowl 
from  taking  during  nesting,  brood- 
rearing,  and  flighdess  periods,  including 
the  taking  of  their  eggs.  Identification  of 
circumstances  warranting  additional 
protection  for  migratory  birds  during  the 
closed  season  will  be  based  on  the 
status  of  populations  and  will  involve 
consultation  with  affected  interests.  Of 
greatest  concern  will  be  situations 


involving  waste  or  harvest  exceeding 
reasonable  levels  of  need  under  existing 
circumstances. 

The  Service  recognizes  that 
unforeseen  emergency  situations  can 
occur  in  rural  Alaska  where  food  is 
unavailable  and  no  means  of 
transportation  or  other  opportunities 
exist  to  obtain  food.  Regardless  of  the 
prohibitions  outlined  above,  the  taking 
of  migratory  birds  in  such  situations  in 
limited  numbers  to  provide  emergency 
food  will  not  be  referred  to  the  United 
States  Attorney  for  prosecution. 

Date:  May  5, 198& 
Wolte*  O.  Stieglitz. 
Regional  Director,  Alaska. 
(FR  Doc.  88-10625  Piled  S-11-88:  8:45  am] 
BHJJNO  CODE  4310-C9-M 
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Proposed  Rules 


VoL  sa.  Na  K 

y.  May  U.  ISOB 


This  a«clion  of  «w  FH3ERAL  REGISTER 
contains  notices  to  the  pdbSc  of  the 
prapoasd  tasiance  of  miss  and 
ragpiMionB.  Ins  puipoOT  of  thsw  nolioss 
is  to  t^w  Maraatod  paraona  an 
ofpommttf  to  partioiprtB  in  Itw  wla 
maMng  priar  to  •«  adopian  of  ttia  fnal 


DEPARTMENT  OF  ENERGY 
Fedaral  Energy  Regulatory 


1«  CFR  Parts  35, 38, 202. 293,  and  382 

[Doawt  Noa.  Rii8»-4-ooo.  mius-ooo. 

and  Rtm  6  000] 

Regulations  Governing  Independent 
Power  Producers;  Regulations 
Governing  Bidding  Programs; 
AdiiMnisliatlve  Determination  of  Full 
Avoided  Coeta,  Saiee  of  Power  to 
QuaWyIng  Faculties,  Md 
Interconnection  FadHtlee 

Issued  May  6, 1968. 

agency:  Federal  Energy  Regulatory 

Commission. 

action:  Notices  of  proposed 

nilemakings;  Notice  of  change  in 

procedural  schedule. 


r.  The  Federal  Energy 
Regulatory  Commission  (Commission]  is 
changing  the  dates  for  written 
conunents,  the  public  hearing,  and 
replies  to  written  comments  for  the 
Notices  of  Proposed  Rulemaking 
(NOPRs)  in  the  three  captioned  dockets, 
published  in  the  Federal  Register  on 
March  22. 1988  (53  FR  9324, 9327,  and 
9331).  The  proposed  rules  are:  (1)       i 
Regulations  Governing  Independent  | 
Power  Producers,  Docket  No.  RM88-4- 
000;  (2)  Regulations  Governing  Bidding 
Programs,  Docket  No.  RM88-5-000;  and 
(3)  Administrative  Determination  of  Full 
Avoided  Costs,  Sales  of  Power  to 
Qualifying  Facilities,  and 
Interconnection  Facilities,  Docket  No. 
RM88-e-000.  I 

DATES:  The  date  for  filing  written 
comments  in  Docket  No.  RM88-€-000  is 
changed  to  June  16, 1988.  The  date  for 
filing  written  comments  in  Docket  Nos. 
RM88-4-000  and  RM88-5-000  is  changed 
to  luly  18, 198a  The  date  for  the  pubUc 
hearing  on  all  three  NOPRs  is  changed 
to  ]uly  21  and  22. 1988.  Requests  to 
participate  in  the  public  hearing  must  be 
submitted  by  July  8, 1988.  The  date  for 
replies  to  written  comments  on  all  three 
NOFlis  is  changed  to  August  15, 1988. 


lAUfHiaga^oiiMbe 
submitted  to:  Office  of  the  Secretary. 
Federal  Energy  Reguktary  Caaaniaaion, 
825  North  Capitai  Street  NB.. 
Waahingtoo,  DC  20428. 


July* 
time' 


uWBQntionil 
of 


Lois  D.  CasheU,  GfBoe  of  dw  Secaetaiy, 
Federal  &iergy  Regalatafy  Gonmiaaion, 
825  North  Capitol  Stoeet  NE., 
Washington,  DC  2006,  (282)  357-8400. 
SUPPlCMCNTMm 


Notice  of  Change  in  Procedural 
Schedule 

The  Commission  is  changing  the  dates 
for  written  comments,  the  public 
hearing,  and  repUes  to  written 
comments  for  the  Notices  of  Proposed 
Rulemaking  in  the  three  captioned 
dockets,  published  in  the  Federal 
Register  on  March  22. 1988  (53  FR  3324, 
9327,  and  9331).  The  procedural  schedule 
for  the  three  Notices  of  Proposed 
Rulemaking  is  revised  as  follows: 
— WrittAi  comments  on  Administrative 

Determination  of  Full  Avoided  Costs 

(Docket  No.  RM88-e-000)  must  be 

filed  by  June  16, 1988. 
—Written  comments  on  Independent ' 

Power  Producers  (Docket  No.  RM8&- 

4-000)  and  Bidding  (Docket  No. 

RM88-5-000)  must  be  filed  by  July  18, 

1988. 
— ^A  public  hearing  on  all  three  proposed 

rulemakings  will  be  held  on  July  21 

and  22, 1988. 
— ^Requests  to  participate  in  the  public 

hearing  must  be  submitted  by  July  8, 

198a 
— Replies  to  written  comments  in  all 

three  dockets  must  be  filed  by  August 

15, 1988. 

By  direction  of  the  Commission. 
Commissioner  Trabandt  dissented  in  part 
with  a  separate  statement  attached. 
Lois  D.  Casbeli, 
Acting  Secretary. 

Opinion  of  Cnmmisdonar  Charies  A. 
Trabandt.  Dissenting  in  Part 

I  dissent  in  part  because  this  order  does 
not  grant  fuUy  the  joint  motion.  Numerous 
parties,  including  state  PUCs,  consumer 
groups,  environmental  groups,  public  power 
groups,  and  individual  utilities,  have  joined  to 
file  on  April  29, 1988,  a  petition  styled  as  a 
)oint  Motion  for  Enlargement  of  Time  and 
Request  for  Notational  Voting  in  the  electric 
NOPR  Docket  Nos.  RM88-4-000.  RMSB-S-OOO 
and  RM88-6-000.  The  joint  petitioners 
request  an  additional  thirty  (30)  days  to 
respond  to  Docket  No.  RM88-6  (Avoided 
Cost],  an  extension  until  August  31, 1968,  for 
comments  on  Docket  Nos.  RM88-5  (Bidding) 
and  RM88-4  (IPP),  and  a  rescheduling  of  the 


its  raiaelsiiiy  thmmtUldmai  tmrnfot 
Kddtm^i  gPw^liMiallai « 
comaNirtam  Iha  Drall  BB.iriidi  wfll  be 
issued  on  June  teat  liw  aariiaat  Ifaa  faly  S 
puUic  oonferaace -would  leqnire  participants 
to  travel  OB  8»  FtomA  of  Hy  Hobday. 

CoaatBtaot  witn  xBe^oauiou  1  toom  in  ny 
sepanAaepWaa  m  anae^eckela  on  tii« 
issuaa  ef  ailriaaialiatisii  paa cadaiBB  for  pablic 
comment  and  partidpattoo  aad  oaaqibaaoe 
with  NEPA I  want  to  record  my  snpixirt  for 
the  Joint  Motion.  I  briiere  that  the  fotait 
Motion  makes  a  peraiiasive  case  in  tiie 
context  of  NEPA  and  well  accepted  notions 
of  due  process  fairness  for  the  modest 
extensions  and  rescheduling  sought  by  the 
joint  petitioners.  Consequently,  1  wonld  have 
preferred  stron^y  that  the  Commission  grant 
the  Joint  Motion  without  modification.  The 
Commission's  failure  again  to  l>e  responsive 
fully  to  the  reasonable  request  of  a  broad 
spectrum  of  interested  parties  compounds 
further  the  mistakes  made  on  the 
administrative  procedures  for  public 
comment  and  participation  in  the  original 
NOPRs. 

Charles  A.  Trabandt, 
Conunisaioner. 
[FR  Doc.  88-10594  Filed  5-11-88;  8:45  amj 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26CFRPart48 
[LR-17-66] 

Exdae  Tax  on  Heevy  Trucka,  Trudc 
TraNers  and  Semitrailers,  and  Tractora 

AOSNCV:  Internal  Revenue  Service, 

Treasury. 

action:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

summary:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  relating  to 
the  excise  tax  imposed  on  the  first  retail 
sale  of  heavy  trucks,  truck  trailers  and 
semitrailers,  and  tractors.  The  text  of 
the  temporary  regulations  also  serves  as 
the  text  for  this  Notice  of  Proposed 
Rulemaking. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  on  or  before  July  11, 198a 
AOONESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CCUlrT 
(LR-17-«6),  Washington.  DC  20224. 


ATMN  OONTACn 

Maurice  B.  Foley  of  Sub  Lggialii^wn  and 
Regulations  Divisioa,  Office  of  Chief 
Counsel.  Internal  Revenue  Service,  lilt 
Constitution  Avenue  NW„  Waahioglfln, 
DC  20224,  Attention:  CCiJLT  (LR-17- 
86).  Tektpbone  202-56S-4336  (not  a  IaU- 
freecallj. 

SUPPLEMEHIMIV  INTeWMATION: 

Background 

The  tempoiary  regulations  in  (he 
Rules  and  RegBlotions  imrtioo  of  this 
issue  of  the  Federal  R««lalar  amend  Part 
145.  Title  26  of  the  Code  of  Federal 
Regulations.  The  final  regulations  which 
are  proposed  to  be  based  on  the 
temporary  regulations  would  amend 
Part  48  of  Title  26  of  the  Code  of  Federal 
Regulations.  The  regulations  provide 
guidance  relating  to  the  definition  of  the 
term  "first  retail  sale"  under  section 
4052(a)(1)  of  the  Internal  Revenue  Code 
of  1986  (Code)  as  amended  by  section 
505  of  the  Highway  Revenue  Act  of  1987 
(Title  V  of  the  Surface  TTuisportafion 
and  Uniform  Relocation  Assratance  Act 
of  1887)  (Pob.  L  97-424, 101  Stat.  258). 
Hie  regulations  also  provide  rules 
relating  to  tfie  determination  of  fte  price 
of  an  article  in  the  case  of  (1)  a  long- 
term  lease  and  (2)  a  retail  sale  by  a 
manufacturer,  producer,  or  importer 
under  aectien  40S2(b)  (3)  and  (4)  of  the 
Cede  as  added  h^  sections  SOS  and  506, 
respectively,  of  the  Highway  Revenue 
Act  of  1987  (Title  5  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1B67)  (Pub.  L  87-424, 
101  Stat.  258).  For  the  text  of  the 
temporary  i^ulations  see  TJ3. 8200 
published  in  the  Rules  and  Rcpilations 
portions  of  this  issue  of  the  Fedoal 
Register.  The  preamble  to  the  temporary 
regulations  provides  a  discussion  of  the 
rules. 

Special  AMiyaea 

The  Commissitmer  of  Intemal 
Revenue  has  determmed  that  ttiis 
proposed  rule  is  not  a  major  rule  as 
defined  fai  Executive  Order  12291  and 
that  a  Regulatory  Inyjact  Anafysis  is 
therefore  not  required.  Although  this 
document  is  a  notice  of  proposed 
rulemaking  that  scrfidts  pt^c  comment, 
the  Intemal  Revenue  Service  has 
concluded  that  the  notice  and  public 
procedure  requirements  of  5  U.S.C.  553 
do  not  app4y.  Accordingly,  these 
proposed  regulations  do  not  {»nstitate 
regulations  subject  1o  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6). 

Conunents  and  Bequests  Eor  a  Public 
Healing 

Before  adapting  these  jsopeaed 
regulatiena,  canaideration  will  be  gives 
to  any  written  comments  ttiat  are 


submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Intemal  Revenue. 
All  coBBnents  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  heU  open  miitten 
request  to  the  CanundssMner  by  any 
person  who  has  aufaraitted  written 
conmients.  if  a  public  tionfwq;  is  h^d, 
notice  of  the  time  and  place  will  be 
published  in  tbe  Federal  Begbtet. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Maurice  B.  Foley 
of  the  Legislation  and  Regulatioas 
Division  of  the  Office  of  Chief  CounsdL 
Intemal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  the 
Treasury  Department  participated  in 
developing  the  cagulations.  both  on 
matters  of  substance  and  style. 

List  of  Subjects  in  28  CFR  Fast  «l 

Agriculture.  Arms  and  munitions. 
Coal,  Excise  taxes,  Gasohol  Gasoline. 
Motor  vehicles.  Petroleum,  Sfiorting 
goods.  Tires. 
Lawrence  B.  Gibfaa, 
Commissioner  of  IntemalBeveaue. 
(FR  Doc.  88-40634  Filed  5-n-«B:  &46  amJ 
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DEPARTMENT  OF  TRANSPORTATK>N 

Coast  Guard 

33CFRParties 
[CGD1  W-OtO] 

Safety  Zone;  Rhode  Island  Sound, 
Narragansett  Bay,  Providenca  River 

aoency:  Coast  Guard,  DOT. 

ACTKNT  Notice  of  proposed  ndemaldng. 

summary:  The  Coast  Guard  is 
considering  a  proposal  to  establish  a 
permanant  safety  zone  in  Rhode  Island 
Sound.  Narragansett  Bay  and  the 
Providence  River.  This  permanant  safety 
zone  will  be  in  effect  only  while 
Liquefied  Petroleum  Gas  tLPG)  Vessels 

nrgjinrhnroH    tmnai^ryg   ♦Ftnsf'Pring  Or 

moored  in  Rhode  Island  Sound. 
Narragansett  Bay,  or  fte  ProivideBce 
River  and  will  alleviate  the  necessity  of 
establishing  Emergency  Rides  for  each 
LPG  Tank  Vessel  which  enters  these 
waters.  This  action  is  necessary  to 
protect  the  public  from  potential  hazards 
assotnated  with  die  transport  and 
transfer  of  Liquefied  Petroleum  Gas.  The 
intended  effect  of  this  regulation  is  to 
protect  the  port  and  the  fesources 
therein  from  harm  resul^Rg^m 
destruction  or  loss  of  an  LPG  vessel 
Entry  into  this  2one  wlD  be  prohibited 


unless  authorized  by  te  Captain  of  fte 
Port,  Providence,  Rhode  Island. 
DATES:  Comments  on  this  regulation 
must  be  received  on  or.before  June  27. 
1988. 

AnnwFSS:  Comments  should  be  mailed 
to  Captain  Of  The  Port  U.S.  Coast  Guard 
Marine  Safety  Office,  John  O.  Pastore 
Fed.  Bldg.,  Providence,  RJL  e2903-17ga 

The  comments  and  ether  aoaterials 
referenced  in  this  a^ice  w^l  be 
available  for  icspectien  and  copying  at 
the  above  address.  Normal  office  hours 
are  between  8:00  a.m.  and  4:00  pjn. 
Monday  through  Friday,  except 
holidays.  Comments  may  also  be  hand 
delivered  to  this  address. 


FOR  FURTHBI  WWOWMATION  CONTACT 

Lt.  ]j\.  Gabrielson,  USCG.  C/O  Captsia 
Of  The  Port  U.S.  Coast  Guard  Marine 
Safety  Office,  John  O.  Pastore  Fed.  Bldg, 
Piondence,  RJ.  a2803-179a  telephone 

(401)  sza-ssas. 

SUPPLEMBiTAMV  INRMMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data  or 
arguments.  Persons  submitting 
comments  should  iiwlude  their  names 
and  addresses,  identify  this  notice  by 
(CGDl  88-mo)  and  the  specific  section 
of  the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment. 

The  regulations  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  drafters  of  this  notice  are 
Lieutenant  J.A.  Gabrielson.  project 
officer  for  the  Captain  of  the  Port  and 
Commander  M.A.  Leone,  project 
attorney  for  the  First  Coast  Guard 
District  Legal  Office. 

Diacussioe  of  Proposed  Regulations 

The  Captain  of  the  Port  Providence, 
R.I.  is  considering  establishing  a 
permanent  safety  zone  in  the  vicinity  of 
the  Brenton  Reef  Lig^  Tower. 
Narragansett  Bay  and  the  Providence 
River.  This  permanent  safety  zeoe  wall 
be  in  effect  only  while  Liquefied 
Petroleum  Gas  Vessels  are  anchored, 
transiting,  transfering  or  moored  in 
Rhode  Island  Sound,  Narragansett  Bay, 
and  the  Providence  River  and  will 
alleviate  the  necessity  of  continuously 
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establishing  Emergency  Rules  for  each 
Liquefied  Petroleum  Gas  (LPG)  Vessel 
which  enters  these  waters.  In  1987, 
twelve  of  these  emergency  Safety  Zones 
were  established.  These  safety  zones 
are  intended  to  protect  the  public  from 
the  potential  hazards  associated  with 
the  transport  and  transfer  of  Liquefied 
Petroleum  Gas.  The  zones  are  in  effect 
while  the  LPG  vessels  are:  (1)  At  anchor 
at  Brenton  Reef;  (2)  Transiting 
Narragansett  Bay  and  the  Providence 
Riven  and  (3)  While  moored  to  the  LPG 
facility.  This  regulation  is  intended  to 
protect  the  port  and  the  resources 
therein  from  harm  resulting  from 
damage,  destruction  or  loss  of  an  LPG 
vessel.  Entry  into  this  zone  will  be 
prohibited  unless  authorized  by  the 
Captain  of  the  Port,  Providence,  Rhode 
Island. 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  Part  165. 

Eomoinic  Assessment  and  CertificatioD 

These  proposed  regulations  are 
considered  to  be  nonmajor  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsigniHcant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  28, 1979).  The  economic  impact 
of  the  proposal  is  expected  to  be 
minimal,  therefore,  a  full  regulatory 
evaluation  is  unnecessary.  The 
requirements  of  the  proposed  permanent 
safety  zone  are  presently  being 
implemented  utilizing  emergency  rules 
which  effect  larger  commercial  vessel 
traffic. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  165 
of  Title  33,  Code  of  Federal  Regulations 
as  follows: 


PART  165— {AMENDED! 


1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows:  i 

Authority:  33  U.S.C.  122S  and  1231: 50 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  l.(»-l(g). 
&04-1.  6.04-6  and  160.5. 

2.  Section  165.121  is  added  to  read  as 
follows: 


S16S-121    Safety  Zone;  RttodeMand 
Sound,  Nfragansstt  Bay,  Providence  Rivef . 

(a)  Location.  The  following  areas  are 
established  as  safety  zones: 

(1)  For  Liquefied  Petroleum  Gas  (LPG) 
vessels  while  at  anchor  in  the  waters  of 
Rhode  Island  Sound;  in  position  Latitude 
41*25  N.,  Longitude  n*25  W.,  and 
position  Latitude  41*25  N.,  Longitude 
71*23  W.,  a  Safety  Zone  with  a  radius  of 
one-half  mile  around  the  LPG  vessel. 

(2)  For  Liquefied  Petroleum  Gas  (LPG) 
vessels  while  transiting  Narragansett 
Bay  and  the  Providence  River  a  moving 
safety  zone  from  a  distance  of  two  (2) 
miles  ahead  to  one  (1)  mile  astern  to  the 
limits  of  the  navigable  channel  around 
the  LPG  vessel. 

(3)  For  Liquefied  Petroleum  Gas  (LPG) 
vessels  while  moored  at  the  LPG 
Facility,  Port  of  Providence;  a  Safety 
Zone  within  50  feet  around  the  vesseL 
No  vessel  shall  moor  within  400  feet 
ftt)m  the  LPG  vessel.  All  vessels 
transiting  the  area  are  to  proceed  with 
caution  to  minimize  the  effects  of  wake 
around  the  LPG  vessel. 

(4)  For  Liquefied  Petroleum  Gas  (LPG) 
vessels  while  moored  with  manifolds 
connected  at  the  LPG  Facility  Port  of 
Providence;  a  Safety  Zone  within  a  100 
foot  radius  around  die  shoreside 
manifold  while  connected.  This  is  in 
addition  to  the  requirements  for  LPG 
vessels  while  moored  at  the  LPG  Facility 
Port  of  Providence. 

(b)  The  Captain  of  the  Port  Providence 
will  notify  the  maritime  community  of 
periods  during  which  this  Safety  Zone 
will  be  in  effect  by  providing  advance 
notice  of  scheduled  arrivals  and 
departures  of  LPG  vessels  via  Marine 
Safety  Information  Radio  Broadcast 

(c)  Regulations.  The  general 
regulations  governing  Safety  Zones 
contained  in  §  165.23  apply. 

Dated:  May  B.  1988. 
D.S.  Jensen. 

Captain,  U.S.  Coast  Guard,  Captain  of  the  Port 
Providence,  R.I. 
[FR  Doc.  8»-10e23  Filed  5-11-88;  8.-4S  am] 
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DEPARTMENT  OF  DEFENSE 
VETERANS  ADMINISTRATION 

38  CFR  Part  21 

Veterana  Education;  Incraaaa  In  Rataa 
Payabte  in  the  Educational  Aaaiatanca 
Taat  ProQnNn 

AOCNCV:  Veterans  Administration  and 
Department  of  Defense. 

ACnON:  Proposed  Regulations. 


;  The  law  provides  that  rates 
of  subsistence  allowance  and 
educational  assistance  payable  under 
the  Educational  Assistance  Test 
Program  shall  be  adjusted  annually 
based  upon  the  average  actual  cost  of 
attendance  at  public  institutions  of 
higher  education  in  the  twelve-month 
period  since  the  rates  were  last 
adjusted.  After  consultation  with  the 
Department  of  Education,  the  ^ 
Department  of  Defense  has  concluded 
that  these  rates  should  be  increased  by  6 
percent.  The  regulations  dealing  with 
these  rates  are  adjusted  accordingly. 

DATES:  Comments  must  be  received  on 
or  before  June  10, 1988.  Conunents  will 
be  available  for  public  inspection  until 
June  24, 1988.  It  is  proposed  to  make  this 
rate  increase  retroactively  effective  on 
October  1. 1987. 

AOORESSES:  Send  written  comments  to: 
Administrator  of  Veterans  Affairs 
(271A),  Veterans  Administration,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420.  All  written  comments  received 
will  be  available  for  public  inspection 
only  in  the  Veterans  Services  Unit,  room 
132  of  the  above  address  between  the 
hours  of  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday  (except  holidays)  until 
June  24, 198a 
FOR  FURTHER  MFORMAHON  CONTACR 

June  C  Schaeffer,  Assistant  Director  for 
Education  Policy  and  Program 
Administration,  Vocational 
Rehabilitation  and  Education  Service, 
Department  of  Veterans  Benefits,  (202) 
233-2092. 

SUPPLEMmTARV  MFORMATION:  The  law 
(10  U.S.C.  2145)  provides  that  the 
Secretary  of  Defense  shall  adjust  the 
amount  of  educational  assistance  which 
may  be  provided  in  any  academic  year 
under  the  Educational  Assistance  Test 
Program,  and  the  amount  of  subsistence 
allowance  authorized  under  that 
program.  The  adjustment  is  to  be  based 
upon  the  twelve-month  increase  in  the 
average  actual  cost  of  attendance  at 
public  institutions  of  higher  education. 
As  required  by  law,  the  Department  of 
Defense  has  consulted  with  the 
Department  of  Education  and 
determined  that  these  costs  have 
increased  6  percent.  This  proposal 
adjusts  38  CFR  21.5820  and  21.5822  so 
that  all  rates  which  appear  in  them  are 
based  on  an  annual  limit  on  educational 
assistance  of  $1654,  and  monthly 
payment  of  subsistence  allowance  for 
full-time  students  of  $412. 

It  is  proposed  to  make  these  increases 
effective  October  1, 1987.  Retroactive 
effect  is  warranted  because  these 
changes  are  liberalizing,  and  because 
they  are  interpretive  rules  which 


implement  and  constme  the  meaning  of 
a  law.  Moreover,  there  is  good  cause  for 
a  retivactive  e&ctive  date  of  October  1, 
1967.  Such  a  date  facilitates 
implementation  of  10  U5-C  2145  which 
requires  annual  adjustments  in 
educational  assistance. 

The  Veterans  Administration  (VAl 
:  and  the  Department  of  Defense  have 
determined  that  these  proposed 
'  amended  regulations  do  not  contain  a 
major  rule  as  that  term  is  defined  by 
E.Q.  12291,  entided  Federal  Regulation. 
The  regulations  will  not  have  a  $100 
million  annual  effect  on  the  economy, 
and  will  not  cause  a  major  increase  in 
costs  «r  prices  for  anyone.  They  will 
have  DO  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  Stales^sed 
enterprises  to  compete  with  foreign- 
.based  enterprises  in  domestic  or  export 
markets. 

The  Administrator  of  Veterans  Affairs 
and  the  Secretary  of  Defense  have 
certified  that  these  proposed  amended 
regulations,  if  promulgated,  wiH  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  esBall  entities  as 
they  are  defined  in  the  Regtdatory 
Flexibility  Act  (RFA).  5  U.S.C.  fl01-ei2. 
Pursuant  to  S  U.S.C.  fl05(b).  the  amended 
regulation,  therefore,  is  exempt  from  the 
initial  and  final  regulatory  flexibAity 
analyses  requirements  of  {  {  903  and 
604. 

This  certification  can  be  made 
because  the  i^egulatiensmake 
adjustments  required  by  law,  and 
because  they  affect  only  rates  payable 
to  individuals.  No  regulatory, 
admimstrative,  or  paper-wock  budens 
are  imposed  on  any  type  of  small 
entities. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  number  for  the 
program  affected  by  these  regulations. 

List  «f  Subjects  in  38  CFR  Part  21 

Civil  rights,  Clamis,  Education,  Grant 
programs-education.  Loan  piogtuns- 
education.  Repealing  and  reoon&eepua^ 
requirements,  Schools,  Veterans, 
Vocational  education,  Vocational 
rehabilitation. 

Approved:  Februaty  4. 1988. 
Thomaa  K.  Tunuga, 

Administrator. 

,  Approved:  April  13, 1988. 

A.  Lukeman, 

Lieutenant  General,  USMC  Deputy  Asaistont 

Secretary  (ASi/ilmyManpower  andferaenttel 

Policy). 

38CFRPart21,  I^0caiKuio7 
RehtddJitatioa  and  Edacatiott,  is 
prqmsed  to  be  amended  as  follows: 


PART  21— [AMENDED] 

1.  In  §  21.5820.  the  introductory -text  of 
paragraph  (b).  paragraphs  (bj(l)(ii)  (A). 
(B),  and  (C).  and  paragraphs  (b)(2)(ii) 
(A).  (B).  and  (C)  are  revised  to  read  as 
follows: 


§21^820    Educational 


(b)  Amount  ofeducaton  assistance. 
The  amount  of  educational  assistance 
may  not  exceed  $1654  per  standard 
academic  year,  adjusted  aimuatly  by 
regulation. 

(Authority:  10  U.S.C.  2143) 

(1)  *  *  * 
(U)  *  •  . 

(A)  Multiplying  the  number  of  whole 
months  in  the  enrollment  period  by 
$183.76  for  a  full-time  student  or  by 
$8U9  for  a  part-time  student; 

(B)  Multiplying  any  additional  days  in 
the  enroUment  period  by  $6.12  for  a  full- 
tine  student  or  by  $3.06  lor  a  part-time 
student;  and 

(C)  Adding  the  two  results.  If  the 
enrollment  period  is  as  long  or  longer 
than  a  standard  academic  year,  this 
amount  will  be  decreased  by  $.02  for  a 
full-time  student  and  decreased  by  SM 
for  a  part-time  student:  and 

(Authority:  U  U&C  2148) 

(2)  *  •  • 
(ii)  •  *  • 

(A)  Multiplying  the  aumber  of  whole 
months  in  the  enrollment  period  by 
$183.78  for  a  full-time  student  or  by 
$91.89  for  a  part-time  student; 

(B)  Mult^lyiQg  any  addrttonal  d^s  in 
die  enrollment  period  by  $8.12  for  a  fuU- 
time  student  or  by  $3.06  for  a  part-time 
student;  and 

(CJ  Adding  die  two  results.  If  the 
enrollment  period  is  as  Jong  or  looger 
than  a  standard  academic  year,  this 
amount  will  be  decreased  by  102  for  a 
full-time  student  and  decreased  by  $.01 
for  a  part-time  student;  and 
(Authority:  10  US.C.  2143) 

2.  i  21.5822,  paragraphs  ^Kl)  (t)  and 
(ii)  and  (b)(2)(i)  and  (ii)  ace  revised  to 
read  as  follows: 

S21.5822    SuMstenoaaHowanoe. 

*        •        •        •        * 

(1)  •  *  * 

(i)  If  a  person  is  pursuing  a  course  of 
instruction  on  a  full-time  basis,  his  or 
her  subsistence  aUowanoe  is  $412  per 
month,  adjusted  annually  by  regulation. 

(ii)  If  a  person  is  piuauing  a  course  of 
instruction  on  other  than  a  full-time 
basis,  his  or  her  subsistence  aUowanoe 
is$206permondi. 

(Authority:  10  U.SXL  2MS) 


(2)  *  *  • 

(i)  The  VA  shall  determine  the 
monthly  rate  of  subsistence  allowance 
payable  to  a  person  for  a  day  during 
which  be  or  she  is  pursuing  a  course  of 
instruction  full-time  by  dividing  $412  per 
month  by  the  number  of  the  deceased 
veteran's  depeiuients  pursuing  a  dburse 
of  instruction  on  that  day. 

(ii)  The  VA  shall  determine  die 
monthly  rate  of  subsistence  allowance 
payable  to  a  person  for  a  day  during 
which  he  or  she  is  pursuing  a  course  of 
instruction  on  other  than  a  full-time 
basis  by  dividing  $206  per  month  by  the 
number  of  the  deceased  veterans' 
dependents  pursuing  a  course  of 
instruction  <m  that  day. 

(Authority:  U.S.C.  2144) 

*     ■    *        ♦        •        • 

(FR  Doc  88-10629  Filed  S-11-88;  8:45  amj 
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POSTAL  RATE  COMMISSION 

39  CFR  Part  3001 

[Docket  Na  Rttt8-<2;  Order  Na  784J 

Petition  of  Postal  Servica  for  Express 
MBH  iiuiaiiiaiuiiy,  tsbb 

AOeNCV:  Postal  Rate  Commission. 
action:  Petition  for  rulemaking. 

summary:  On  April  28. 1988,  die  Postal 
Service  filed  a  petition  requesting  the 
Commission  to  initiate  a  rulemaking  to 
amend  the  Commission's  filing  and 
procedural  requirements  as  they  relate 
to  requests  for  Express  Mail  rate 
changes  under  circtunstances  specified 
in  die  Postal  Service's  filing.  We  have 
labeled  this  filing  Docket  No.  RM8&-2 
for  reference.  In  its  filing  the  Postal 
Service  proposes  rule  changes 
permitting  expedited  procedtves  ior 
consideration  of  Postal  Service  requests 
for  Express  Mail  rate  changes  between 
omnibus  rate  proceedings  "only  where 
the  Postal  Service  is  proposing  the 
changes  in  response  to  changes  in  the 
expedited  delivery  market." 

The  Postal  Service  says  the  new 
procedures  are  for  those  situations  in 
which  ^e  Postal  Service  wants  to 
respond  to  a  change  initiated  by 
competitors  in  the  expedited  delivery 
market.  It  proposes  filing  requirements 
including  a  description  of  the  specific 
change  in  the  market  which  it  is  seeking 
to  meet,  cost  data  showing  that  the 
proposed  rates  will  recover  at  least 
Express  Mail  average  per-piece 
attributable  costs,  and  will  not  exceed 
the  Express  Mail  rates  set  in  the  last 
omnibus  rate  proceeding. 
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The  Postal  Service  proposes  that  such 
rate-change  filings  would  be  served  on 
interested  persons  at  the  same  time  they 
are  submitted  to  the  Commission.  The 
Postal  Service  proposes  automatic 
intervention  be  afforded  these  persons. 
The  proposal  also  calls  for  accelerated 
hearings  under  an  expedited  schedule. 
The  Postal  Service  filed  the  text  of  its 
proposed  procedural  rules  and 
supporting  testimony  With  its  petition. 

dates:  Any  person  wishing  to  comment 
on  the  desirability  of  instituting  a 
rulemaking  in  response  to  the  Postal  ' 
Service's  April  29, 1988,  petition  may  do 
so  within  30  days  of  the  publication  of 
this  Notice  and  Order  in  the  Federal 
Register.  The  Conunission  has 
scheduled  a  conference  on  June  21, 1988, 
to  discuss  further  proceedings  with 
regard  to  the  Postal  Service's  petition. 

AOOKESSES:  Persons  wishing  a  copy  of 
the  Postal  Service's  Gling  can  contact 
Grayson  Poats,  Assistant  General 
Counsel  Postal  Service  475  L'Enfant 
Plaza.  SW..  Room  6436,  Washington,  DC 
20260-1141  (telephone:  202/268-2981). 
The  filing  is  also  available  for  public 
inspection  at  the  Commission  offices. 
1333  H  Street,  NW..  Suite  300. 
Washington.  DC. 

The  Secretary  of  the  Commission  is 
perparing  a  service  list  for  this  filing. 
Any  person  wishing  to  be  included  on  it 
should  contact  Charles  L  Clapp, 
Secretary  of  the  Commission.  1333  H 
Street.  NW..  Suite  300.  Washington.  DC 
2028a 

FOR  FURTHER  INFORaiATION  CONTACT: 
Charles  L  Clapp,  (202)  789-6840. 

SUFFiCMENTARV  INFORMATION: 

Before  Commissioners:  Janet  D. 
Steiger.  Chairman;  Patti  Birge  Tyson, 
Vice-chairman;  John  W.  Crutchen 
Henry  R.  Folsom;  W.R  "Trey"  LeBlanc. 

m. 


Commiraioa  NotiGe  and  Order 
Coooenung  Filing  of  Petition  of  Postal 
Service  for  Initiatioo  of  Rulemaking  to 
Amend  Procedural  Requirements  for 
Changes  in  Express  Mail  Rates 

Issued:  May  6, 1968. 

The  Commission  orders: 

(A)  Comments  to  the  Postal  Service's 
petition  are  due  30  days  after  the 
publication  of  this  Notice  and  Order  in 
the  Federal  Register. 

(B)  A  conference  regarding  the  Postal 
Service's  petition  will  be  held  on  June 
21. 1988,  at  10:00  a.m.  in  the 
Commission's  hearing  room. 

(C)  Persons  wishing  to  have  their 
names  on  the  Commission's  service  list 
are  to  notify  the  Secretary  of  the 
Commission. 


(D)  The  Secretary  shall  publish  this 
Notice  and  Order  in  the  Federal 
Register. 
Chailet  L  dapp. 
Secretary. 

By  the  Commission. 
[PR  Doa  88-10464  FUed  5-11-88;  8:45  am] 
Boxmo  cooe  ttii-oi-m 

NATIONAL  SCIENCE  FOUNDATION 
45  CFR  Part  670 

Conservation  of  Antarctic  Animals  and 
Plants 

AOENCV:  National  Science  Foundation 

(NSF). 

ACnON:  Proposed  rulemaking. 

SUMMARY:  Because  of  recommendations 
adopted  at  consultative  meetings,  NSF  is 
proposing  to  amend  its  regulations  at  45 
CFR  Part  670  implementing  the  Antarctic 
Conservation  Act  of  1978  to  designate 
additional  specially  protected  areas  and 
sites  of  special  scientific  interest  in 
Antarctica. 

date:  Written  comments  will  be 
considered  which  are  received  on  or 
before  July  11, 198& 
ADDRESSES:  Comments  should  be  sent 
to  Dr.  Anton  L  Inderbitzen,  Polar 
Coordination  and  Information  Section 
Division  of  Polar  Programs,  National 
Science  Foundation,  Washington,  DC 
20550. 

FOR  FURTHER  INFORMATION  CONTACT 
Anton  L  Inderbitzen  at  the  address 
above  or  on  202-357-7817. 
SUPPLEMENTARY  INFORMATION:  Since 
these  regulations  were  issued  in  1979. 
several  consultative  meetings  have  been 
held  in  accordance  with  Article  IX  of  the 
Antarctic  Treaty.  Recommendations 
have  been  adopted  which  modified  and/ 
or  extended  the  management  plans  and 
duration  of  earlier  recommendations  for 
the  establishment  of  various  sites  of 
special  scientific  interest  New  sites  of 
special  scientific  interest  were  also 
recommended.  In  addition. 
Recommendations  Xm-lO,  11,  and  12 
identified  three  new  specially  protected 
areas  and  Reconunendation  XIII-13 
provided  for  extensions  of  boundaries 
for  the  specially  protected  area  of  Cape 
Hallett.  Victoria  Und. 

The  United  States  representatives  to 
the  meeting  supported  these 
,  recommendations  of  which  not  all  are  in 
force  but  all  have  been  approved  by  the 
United  States.  The  purpose  of  this 
regulation  is  to  implement  them  with 
respect  to  the  activities  of  United  States 
citizens  and  nationals  in  Antarctica  as 
authorized  by  section  6  of  the  Antarctic 


Conservation  Act  of  197&  The 
amendments  of  45  CFR  670.30  and  670.34 
thus  reflect  the  original  Agreed 
Measures  and  Recommendation  VIII-3 
as  well  as  subsequent  recommendations 
pertaining  to  specially  protected  areas 
and  sites  of  special  scientific  interest  In 
addition  to  revisions  listing  new  areas 
and  sites,  it  is  proposed  to  revise  the 
introductory  sections  of  sections  45  CFR 
670.30  and  670.34  to  reflect  the  broader 
basis  of  the  designations. 

Section  670.34(d)  is  proposed  as  the 
management  plans  contained  in  the 
reconunendations  identifying  sites  of 
special  scientific  interest  contain 
expiration  dates  which  are  frequently 
extended  by  the  Consultative  Parties. 
For  the  purposes  of  these  regulations  a 
site  of  special  scientific  interest  and  its 
accompanying  management  plan  shall 
remain  in  effect  until  deleted  from  the 
regulations.  In  general,  designation  of  a 
site  of  special  scientific  interest 
pursuant  to  these  regulations  shall 
comport  with  the  expiration  date   ■ 
contained  in  the  management  plan 
adopted  with  it  as  extended  by  the 
Consultative  Parties. 

This  notice  has  been  coordinated  with 
the  Department  of  State. 

This  is  not  a  major  rule  as  defined  by 
Executive  Order  12291.  This  regulation 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  businesses. 
No  new  information  collection 
requirements  are  imposed  by  the 
proposed  amendment 

List  of  Subjects  in  45  CFR  Part  670 

Antarctica,  Conservation. 

Therefore,  it  is  proposed  that  45  CFR 
part  670  be  amended  as  set  forth  below: 

PART670-[AMENDED] 

1.  The  authority  citation  for  Part  670 
continues  to  read  as  follows: 

AuAorlty:  Sec.  11,  Pub.  L  81-507. 64  Stat. 
149  (42  U.&C.  1870)  as  amended;  Pub.  L  95- 
541, 92  Stat  2048  (16  U.S.C  2401). 

2.  Section  670.30  is  amended  by 
adding  paragraphs  (o),  (p),  and  (q)  as 
follows: 

9  670.^0    DeelQnetlon  of  apcdelly 


(o)  North  Coronation  Island,  South 
Orkney  Islands. 

(p)  Lagotellerie  Island,  Marguerite 
Bay. 

(q)  New  College  Valley,  Caughley 
Beach.  Cape  Bird,  Ross  Island. 
•       •       •       •       * 

3.  Section  670.34  is  amended  by 
revising  paragraphs  (a)  (1)  and  (4)  and 
by  adding  paragraphs  (a)(5).  (6).  (7).  (8). 


(9),  (10),  and  (11)  and  (d)  to  read  as 
follows: 

$670.34    Designation  Of  feitee  of  specific 
•c^entlWe  interest  and  management  plans 
for  those  tnee. 
***** 

(a)  Sites  of  Special  Scientific  Interest 
Requiring  a  Permit  for  Entry.  (1)  Cape 
Royds  on  Ross  Island;  Cape  Crozier  on 
Ross  Island;  Hasewell  Island;  Admiralty 
Bay,  King  George  Island;  Caughley 
Beach,  Cape  Bird.  Ross  Island;  and 
Cierva  Point  and  offshore  Islands. 
Danco  Coast.  Management  Plan:  Entry 
by  foot  only  for  scientific  purposes  will 
be  authorized.  Pedestrians  may  not 
move  through  areas  populated  by  birds 
or  mammals  except  as  necessary  in  the 
course  of  scientific  investigations.  A 
compelling  scientific  purpose  must  be 
demonstrated  before  a  permit  will  be 
issued  to  take  a  native  bird  or  mammal 
fit>m  these  sites. 
•        *        •        ♦        * 

(4)  Barwick  Valley  In  Victoria  Land 
and  Harmony  Point,  West  Coast  of 
Nelson  Island,  South  Shetland  Islands. 
Management  Plan:  Entry  on  foot  only 
will  be  authorized.  Overflight  is  not 
permitted.  Permanent  field  camps, 
landfill  disposal,  and  other  activities 
which  would  introduce  new  materials  or 
organisms,  including  microorganisms, 
into  the  Site  are  not  permitted.  All 
materials  carried  into  the  Site  shall  be 
removed. 

(5)  Rothera  Point,  Adelaide  Island; 
Biscoe  Point,  Anvers  Island;  and  part  of 


16887 


Deception  Island,  South  Shetland 
Islands.  Management  Plan:  Entry  by  foot 
only  for  scientific  purposes  will  be 
authorized.  Vehicles  and  helicopters  are 
excluded.  Pedestrians  will  be  allowed  to 
enter  the  Site  only  in  connection  with 
approved  monitoring  or  sampling 
activities. 

(6)  Tramway  Ridge,  Mt.  Erebus,  Ross 
Island.  Management  Plan:  Entry  by  foot 
only  for  scientific  purposes  wil  be 
authorized.  Vehicles  and  helicopters  are 
excluded.  Pedestrians  should  avoid 
walking  on  visible  vegetation  and  areas 
of  heated  ground.  Sterile  protective 
overclothing  should  be  worn  and 
footwear  sterilized  before  entering  the 
Site.  Human  wastes  must  not  be 
deposited  within  the  Site. 

(7)  Canada  Glacier,  Lake  Fryxell, 
Taylor  Valley,  Victoria  Land. 
Management  Plan:  Entry  by  foot  only  for 
scientific  purposes  will  be  authorized. 
Vehicles  and  helicopters  are  excluded. 
Pedestrian  movement  within  the  Site  is 
restricted  to  designated  paths  and 
shortest  routes  consistent  with  scientific 
activity. 

(8)  Potter  Peninsula,  King  George 
Island.  South  Shetland  Islands. 
Management  Plan:  Access  is  restricted 
to  the  northern  end  in  the  vicinity  of 
Mfrounga  Point.  Pedestrians  and 
vehicles  must  use  established  routes 
particularly  during  breeding  season.  No 
vehicles  or  helicopters  are  allowed  near 
any  breeding  sites. 

(9)  North-East  Bailey  Peninsula  and 
Clarke  Peninsula.  Budd  Coast.  Wilkes 


Land.  Management  Plan:  Vehicles  and 
pedestrians  are  restricted  to  existing 
access  routes  which  are  clearly 
demarcated.  No  helicopter  landings  are 
permitted  within  the  Site.  Particular  care 
should  be  taken  to  avoid  damaging  any 
vegetation,  disrupting  of  soils  or 
morphological  features  or  changing 
water  quality  or  drainage. 

(10)  Northwest  White  Island, 
McMurdo  Sound.  Management  Plan: 
Vehicles  are  not  permitted  closer  th^n 
50  m  to  the  seal  population  and 
helicopters  are  prohibited  within  the 
Site.  Overflights  must  be  altitudes  of  250 
m  or  more. 

(11)  Linnaeus  Terrace,  Asgaard  Range, 
Victoria  Land.  Management  Plan:  Entry 
by  foot  only  for  scientific  purposes  will 
be  authorized.  Helicopters  are  allowed 
at  the  designated  and  marked  landing 
site  only.  Rocks  may  not  be  moved  from 
their  natural  position  and  great  care 
should  be  exercised  to  avoid  accidental 
breakage  of  fragile  rock  formations  and 
disturbing  periglacial  features. 

•        *        *        *        • 

(d)  Expiration  dates.  For  purposes  of 
these  regulations  the  sites  of  special 
scientific  interest  and  accompanying 
management  plans  shall  remain  in  effect 
until  deleted  from  the  regulations. 

Date:  May  4, 1988. 
Charles  H.  Hen. 

General  Counsel. 

[FR  Doc.  88-10325  Filed  5-11-88: 8:45  am) 
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TNs  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  niles  or 
proposed  rutes  that  are  applicable  to  the 
put)lic.  Notices  of  hearings  and 
investigations,  committee  meetings,  agerKy 
decisions  and  rulings,  delegations  of 
authority.  Ming  of  petitions  and 
applications  arxj  agency  statements  of 
organization  and  furxrtiortt  are  examples 
of  documents  appearing  in  this  sectioa 


DEPARTMEHT  OF  AGRICULTURE 
Commodity  Credit  Corporation 


1968  Price  Support  Levels  for  Fire- 
Cured  (Type  21),  Fire-Cured  (TypM  22- 
23),  Dark  iUr-Cured  (Types  35-36), 
Virginia  Sun-Cured  (Type  37),  Cigar> 
FHer  and  Binder  (Types  42-44, 53-55) 
and  Cigar-Fiilef  (Type  46)  tobaccos 

AOENCV:  Commodity  Credit  Corporation 

(CCC),  USDA. 

action:  Notice  of  Determination  of  1988 

Price  Support  Levels  for  Six  iGnds  of 

Tobacco. 

SUMHMIIY:  This  notice  sets  forth  the 
levels  of  price  support  for  fire-cured 
(type  21).  (2)  fire-cured  (types  22-23),  (3) 
dark  air-cured  (types  35-36).  (4)  Virginia 
sun-cured  (type  37),  (5)  cigar-filler  and 
binder  (types  42-44:  53-55),  and  (6) 
cigar-filler  (type  46)  kinds  of  tobacco  for 
the  1988  marketing  year.  The  levels  of 
price  support  for  these  kinds  of  tobacco 
are  required  to  be  determined  under  the 
provisions  of  section  106  of  the 
Agricultural  Act  of  1949,  as  amended. 
EFFECTIVE  DATE:  May  12. 1988. 
FOR  FURTMCII INFOMIATION  CONTACH 
Robert  H.  Miller,  (202  447-8839  or 
Kenneth  Robison,  (202)  447-5188.  A 
Final  Regulatory  Impact  Analysis 
describing  the  options  considered  in' 
developing  this  notice  and  the  impact  of 
implementing  each  option  is  available 
on  request  from  Mr.  Robison. 

SUPPtEMCNTARY  INFOIIMATION:  This 

notice  has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Departmental  Regulation  1512-1.  and 
has  been  classified  as  "not  major."  The 
provisions  of  this  notice  will  not  result 
in:  (1)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  (2)  a  major  1 
increase  in  costs  or  prices  for  I 

consumers,  individual  industries. 
Federal,  State  or  local  Governments,  or 
geographical  regions;  or  (3)  significant 


adverse  effects  on  competition. 
employment,  investment,  productivity, 
innovation,  the  environent,  or  the  abihty 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  notice 
applies  are:  Title — Commodity  Loans 
and  Purchases;  Number— 10.051,  as  set 
forth  in  the  Catalog  of  Federal  Domestic 
Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  of  this  notice. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  48  FR 
29115  Uune  24. 1983).  It  has  been 
determined  by  an  environmental 
evaluation  that  this  action  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  Therefore,  neither 
an  Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Determination  of  Levels  of  Price  Support 

Price  support  is  required  to  be  made 
available  for  each  crop  of  a  kind  of 
tobacco  for  which  marketing  quotas  are 
in  effect  or  for  which  marketing  quotas 
have  not  been  disapproved  by 
producers.  With  respect  to  the  1988  crop 
of  the  six  kinds  of  tobacco  which  are  the 
subject  of  this  notice,  the  respective 
maximum  level  of  support  is  determined 
in  accordance  with  section  106  of  the 
Agricultural  Act  of  1949,  as  amended 
(tiie  "Act"). 

Section  106(f)(6)(A)  of  the  Act 
provides  that  the  level  of  support  for  the 
1988  crop  of  a  kind  of  tobacco  shall  be 
the  level  in  cents  per  pound  at  which  the 
1987  crop  of  such  kind  of  tobacco  was 
supported,  plus  or  minus,  respectively, 
the  amoimt  by  which  (i)  the  support 
level  for  the  1988  crop,  as  determined 
under  section  106(b)  of  the  Act.  is 
greater  or  less  than  (ii)  the  support  level 
for  the  1987  crop,  as  determined  under 
section  106(b)  of  the  Act.  as  that 
difference  may  be  adjusted  by  the 
Secretary  under  section  106(d)  of  the 


Act  if  the  support  level  ^nder  clause  (i) 
is  greater  than  the  support  level  under 
clause  (ii). 

Accordingly,  under  section 
106(f)(6)(A)  of  the  Act.  Uie  support  level 
for  the  1988  crop  of  such  kind  of  tobacco 
will  be  the  1987  level,  adjusted  by  the 
difference  between  (plus  or  minus)  the 
1988  "basic  support  level"  and  the  1987 
"basic  support  level". 

In  addition,  section  10e{f)(6)(B>  of  the 
Act  provides  that  to  the  extent 
requested  by  the  board  of  directors  of  an 
association  through  which  price  support 
is  made  available  to  producers 
("producer  association")  the  Secretary 
may  reduce  the  support  level 
determined  under  section  106(f)(6)(A)  for 
any  kind  of  tobacco  (except  flue-cured 
and  burley)  to  more  accurately  reflect 
the  maiket  value  and  improve  the 
marketability  of  tobacco.  Accordingly, 
the  price  support  levels  for  a  kind  of 
tobacco  which  are  set  forth  in  this  notice 
could  be  reduced  if  such  a  request  is 
made. 

Additionally,  section  106(f)(8)(A)  of 
the  Act  provides  that  for  the  1988  crop  of 
a  kind  of  tobacco  the  support  level  shall 
be  reduced  by  1.4  percent  of  the  level 
otherwise  established.  Any  such 
reduction  under  this  subsection  shall  not 
be  taken  into  consideration  in 
determining  the  support  level  for  the 
subsequent  crop  of  tobacco.  Also, 
section  106(f)(8)(B]  provides  that  in  lieu 
of  making  any  such  reduction,  the 
Secretary  may  impose  assessments  on 
the  producers  and  purchasers  in  an 
amount  sufficient  to  realize  a  reduction    - 
in  ouUays  equal  to  the  amount  that 
would  have  been  achieved  as  a  result  of 
the  reduction  required  under  section 
106(f)(8)(A). 

The  levels  of  pri£e  support  for  the 
1987  crops  of  various  kinds  of  tobacco, 
which  were  determined  in  accordance 
with  section  106(f)(6)(A).  are  as  follows: 


Nnd  and  type 


Virginia  fire-cured,  type  21 

KY-TN  lire^ured.  type*  22-23 . 
Da(1(  air-cured,  types  35-36  — 

Virginia  sun-cured,  type  37 

O^-tWer  and  binder,  types  42-44,  53- 

55 

Puerto  Rican  liliar,  type  46 — 


Support 

(cents 

par 

pound) 


119.6 
123.6 
10S.4 
105.6 

91.4 
74.7 


Section  106(b)  of  the  Act  provides  that 
the  "basic  support  level"  for  any  year  is 
determined  by  multiplying  the  support 
level  for  the  1959  crop  of  such  kuid  of 
tobacco  by  the  ratio  of  the  average  of 
!the  index  of  prices  paid  by  farmers 
including  wage  rates,  interest,  and  taxes 
(referred  to  as  the  "parity  index")  for  the 
three  previous  calendar  years  to  the 
average  index  of  such  prices  paid  by 
farmers,  including  wage  rates,  interest, 
and  taxes  for  the  1959  calendar  year 
(298).  For  the  1988-crop  year,  tiie 
average  parity  indexes  for  Uie  tiiree 
previous  years  are:  1985-1120;  1986- 
1096;  and  1987-1115.  The  average  of  tiie 
parity  indexes  for  these  years  is  1110 
and  the  ratio  of  the  1985-87  index  to  the 
1959  index  is  3.72.  For  tiie  1987-crop 
year,  the  average  parity  indexes  used  to 
calculate  the  1987  "basic  support  level" 
were:  1984-1130;  1985-1120;  1986-1097. 
The  ratio  of  the  1984-86  index  to  the 
1959  index  equaled  3.74.  Thus,  the 
"basic  support  level"  for  the  1987  and 
1988  crops  of  the  various  kinds  of 
tobaccos  and  the  annual  decrease  are  as 
shown  in  the  following  table: 


Kind  and  type 


Basic  support 
Level 


1967 


De- 
crease 
in  1968 
from 
1967 


Cents  per  pound 


Virginia  fireK^ured  type 

21 

Kentucky-Tennessee 

fire-cured  types  22- 

23 „„ 

Dark  air-cured,  types 

35-36 

Virginia  sun^ured, 

types  37 _ 

Cigar  filler  and  binder. 

types  42-44.  54-55.... 
Puerto  Rican  filler,  type 

46 


Section  106(d)  of  the  Act  provides  that 
the  Secretary  of  Agriculture  may  reduce 
the  level  of  support  which  would 
otherwise  be  established  for  any  grade 
of  such  kind  of  tobacco  which  the 
Secretary  determines  will  likely  be  in 
excess  supply.  In  addition,  the  weighted 
average  of  the  level  of  support  for  all 
eligible  grades  of  such  tobacco  must, 
after  such  reduction,  reflect  not  less 
than  65  percent  of  the  increase  in  the 
support  level  for  such  kind  of  tobacco 
which  would  otherwise  be  established 
under  section  106  of  the  Act  if  the 


support  level  is  higher  than  the  support 
level  for  the  preceding  crop.  Before  any 
such  reduction  is  made,  the  Secretary 
must  consult  with  the  associations 
handling  price  support  loans  and 
consideration  must  be  given  to  the 
supply  and  anticipated  demand  of  such 
tobacco,  including  the  effect  of  such 
reduction  on  other  kinds  of  quota 
tobacco.  In  determining  whether  the 
supply  of  any  grade  of  any  kind  of 
tobacco  of  a  crop  will  be  excessive,  the 
Secretary  shall  take  into  consideration 
the  domestic  supply,  including  domestic 
inventories,  the  amount  of  such  tobacco 
pledged  as  security  for  price  support 
loans,  an  anticiapted  domestic  and 
export  demand,  based  on  the  maturity, 
uniformity  and  stalk  position  of  such 
tobacco.  Since  the  1988  "basic  support 
level"  is  below  the  1987  "basic  support 
level",  section  106(d)  is  not  applicable 
for  the  1988  crop. 

As  noted  in  the  following  table,  the 
supplies  of  all  these  kinds  of  tobacco  for 
which  price  support  is  made  available 
are  currentiy  at,  or  in  excess  of.  he 
supply  deemed  adequate  to  meet 
domestic  use  and  export  needs.  As  a 
result  of  these  increased  supplies  of 
tobacco,  the  quantity  of  tobacco  pledged 
as  collateral  for  CCC  price  support  loans 
remains  ample  to  excessive. 


Kind  and  type 


1967/86 
Production 


1967/88 
Total 
Supply 


1967/88 
Reserve 
Supply 


1987-Crop 
CCC  Loan 
Collateral 


1987/88 
CCC  Loans 

as%of 
production 


Million  Pounds 


Virginia  fire-cured,  type  21 ™ „ 

Kentucky-Tennessee  fire-cured  types,  22-23.. 

•Dark  air-cured  types  35-36 _ 

Virginia  sun-cured,  type  37 _ 

Cigar-filier,  and  binder,  types  42-44.  53-55 

Puerto  Rican  tiller,  type  46 


■  Less  ttian  50.000  pounds. 

*  Three  times  annual  disappearaiKe  past  3  marketing  years. 


2.6 

23.3 

7.0 

.1 
7.9 

2 


9.7 

119.4 

55.7 

1.1 

61.5 

5.3 


8.3 

116.7 

54.9 

1.0 
63.6 
«3.9 


.3 
4.5 
1.1 
(') 
(') 

.2 


11.5 
19.3 
15.7 
22.7 
0.5 
100 


Because  of  the  oversupply  situation 
for  fire-cured  (type  21),  fire-cured  (types 
22-23),  dark  air-cured  (types  35-36). 
Virginia  sun-cured  (type  37),  Puerto 
Rican  filler  (type  46),  and  cigar-filler  and 
binder  (types  42-44;  53-55)  tobaccos,  the 
1988  support  level  for  each  kind  consists 
of  the  1987  level  of  support  decreased  by 
the  difference  beween  the  1988  "basic 
support  level"  and  the  1987  "basic 
support  level". 

For  the  1988  crops,  the  1.4  percent 
decrease  provided  by  section 
106(f)(8)(A)  of  the  Act  would  require 
reductions  to  the  support  level  of  1.7 
cents  to  1.0  cents  per  pdund.  depending 
on  the  kind  of  tobacco.  Alternatively, 
the  assessments  for  the  various  kinds  of 
tobacco  which  would  be  required  for  the 


1988  crops  to  achieve  the  estimated 
budget  reduction  obtained  from  the 
support  reduction  range  from  0.8  cents 
to  0.5  cents  per  pound.  The 
determination  with  respect  to  the 
manner  in  which  this  reduction  will  be 
made  will  be  announced  at  a  later  date. 

I*roposed  Determinations 

Accordingly,  the  Secretary  of 
Agriculture  has  determined,  in 
accordance  with  section  106(f)(6)(A)  of 
the  1949  Act.  the  following  price  support 
levels  for  the  1988  crops  of  Virginia  fire- 
cured  (type  21).  Kentucky-Tennessee 
fire-cured  (types  22-23),  dark  air-cured 
(types  35-36),  Virginia  sun-cured  (type 
37),  cigar  filler  and  binder  (types  42-44, 


53-55).  and  Puerto  Rican  filler  (type  46) 
tobaccos: 


Kind  and  type 


Virginia  fire-cured,  type  21 

Kentucky-Tenr>essee     fire-cured,     types 

22-23 

Dark  air-cured,  types  35-36 _ 

Virginia  sur>-cured,  type  37 

Cigar-filler  and  binder,  types  42-44,  53- 

55 

Puerto  Rican  filler,  (type  46) 


ArrKMjrH 

(cents 

per 

pound) 


118  8 

123.0 
104.7 
104.9 

908 

74.1 


Authority:  Sees.  4  and  5.  Stat.  1070, 1072.  as 
amended,  (15  U.S.C.  714b.  714c);  Sees.  101. 
106,  401,  403,  406,  63  Stat.  1051,  as  amended. 
74  Stat.  6,  as  amended,  63  Stat.  1054,  as 
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amended.  10SS.  (7  U.S.C  1441J445. 1421. 
1423. 1428). 

Signed  at  Washington.  DC  on  May  8, 1968. 
Milton  Ham, 

Executive  Vice  President,  Commodity  Credit 
Corporation, 

|FR  Doc  88-10805  Filed  5-11-88;  8:45  am] 
MLUMaCOM94« 


aVIL  RIGHTS  COmiMSSION 
Kansas  Advisory  ConMnitts«;  Agenda 

■  Mutiny  ««J  Haaillln   U^atlno 

■na  nonce  oi  iiidhc  meeung 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Kansas  Advisory 
Committee  to  the  Commission  will 
convene  at  IIKX)  a.m.  and  adjourn  at 
3:00  p.m.,  on  May  25. 1988  at  the 
Eldridge  Hotel,  7th  and  Massachusetts, 
Lawrence,  Kansas.  The  purpose  of  the 
meeting  is  to  provide  orientation  for  the 
rechartered  SAC  and  discuss  plans  for 
future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Burdett  A. 
Loomis.  or  Melvin  Jenkins,  Director  of 
the  Central  Regional  Division  (816)  426- 
5253,  (TDD  816/426-5009).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  May  3. 1988. 
S«isan  |.  Prado. 

Acting  Staff  Director. 

(FR  Doc  88-10588  Filed  5-ll-8h;  8:45  am] 

MLUNQ  COOC  C33»-ei-M 


Rhode  Island  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rdes  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Rhode  Island 
Advisory  Committee  to  the  Commission 
will  convene  at  12KX)  noon  and  adjourn 
at  3:00  p.m..  on  May  23, 1988,  at  the 
i'rovidence  Marriott  Hotel,  the 
Enterprise  Room,  Charles  &  Orms 
Streets,  Providence,  R.I.  02904.  The 
purpose  of  the  meeting  is:  (1)  To  plan  a 
community  forum  on  bigotiy  and 
violence,  and  (2)  to  discuss  the  current 
status  of  the  R.I.  SAC  report  "The 
Immigration  Reform  and  Control  Act  of 
1986:  Civil  Rights  Issues  in  Implementing 


its  Legalisation  and  Employer-sanctions 
Programs." 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  David  Sholes 
(401-463-5600)  or  John  I.  Binkley, 
Director  of  the  Eastern  Regional 
Division  at  (202-523-5264)  (TDD  202/ 
376-8117).  Hearing  impaired  persons 
who  will  attend  the  meeting  and  require 
the  services  of  a  sign  language 
interpreter  should  contact  the  Regional 
Division  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  May  2, 1988. 
Susan  |.  Piado, 
Acting  Staff  Director. 
(FR  Doc.  88-10588  Filed  5-11-88;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Patent  and  Trademark  OfHce 
Title:  Trademark  Processing 
Fonn  Numbers:  Agency — Numerous: 

OMB— 0651-0009 
Type  of  Request  Reinstatement  of  a 

previously  approved  collection 
Burden:  72,800  respondents;  31,631 

reporting  hours 
Needs  and  Uses:  Trademarks  and 

service  marks  which  are  used  in 

interstate  or  foreign  commerce  may  be 

registered  in  the  Patent  and 

Trademark  Office.  Information 

provided  by  individuals  and 

businesses  is  used  by  PTO  to 

determine  eligibility  fortrademark/ 

service  mark  registration. 
Affected  Public:  Individuals;  businesses 

or  for-profit  institutions;  small 

businesses  or  organizations 
Frequency:  On  occasion 
Respondent's  Obligation:  Required  to 

obtain  or  retain  a  benefit 
OMB  Desk  Officer  John  Griffen,  39S- 

7340 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-9271, 
Department  of  Conunerce,  Room  6622, 


14th  and  Constitution  Avenue.  NW., 
Waridngton,  DC  20Z30. 

Written  cooiments  and 
recommendations  for  die  proposed 
infonnation  collection  should  be  sent  to 
Frank  Reeder,  OMB  Desk  Officer,  Roosa 
3235,  New  Executive  Office  Building. 
Washhigton,  DC  20503. 

Dated:  May  8, 1988. 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
(FR  Doc.  88-10638  Filed  5-11-88:  845  am) 
StLUNQ  CODE  SSIO-CW-M 


Agency  Information  Collection  iindor 
Review  by  the  Office  of  Management 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  infonnation  under  the 
provisions  of  the  Paperworii  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration 

"D'tle:  Western  Pacific  Bottomfish 
Fishery  Limited  Entry  Permit 

Form  Numbers:  Agency — ti/A;  OMB — 
N/A 

Type  of  Request-  New  Collection 

Burden:  25  respondents;  40  burden  hours 

Needs  and  Uses:  The  Western  Pacific 
Fishery  Management  Council  is 
proposing  to  limit  fishing  for 
bottomfish  in  the  northwestern 
Hawaiian  Islands  area.  The  Council  is 
planning  to  limit  fishing  in  certain 
areas  by  only  issuing  permits  to  those 
vessels  that  participated  in  this 
fishery  prior  to  August  8, 1985.  Vessel 
owners  will  be  required  to  submit 
with  permit  applications  data 
verifying  their  eligibility  for  a  permit. 
In  addition,  vessel  operators  must  give 
notice  to  the  U.S.  Coast  Guard  of  their 
anticipated  arrival  in  port  to  unload 
fish  taken  in  restricted  areas.  This 
notice  will  allow  time  to  plan  for  the 
inspection  of  the  catch  to  determine 
the  condition  of  the  stocks. 

Affected  Public:  Individuals;  businesses 
or  other  for-profit  institutions;  small 
businesses  or  organizations 

Frequency:  On  occasion;  annually 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer  John  Crimen.  395- 
7340 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  6622, 
14th  and  ConsHtation  Avenue,  NW., 
Washington.  DC  2023a 


Written  Gosnnents  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
John  Griffoi,  GMB  Desk  Officer.  Room 
3208,  New  Executive  Office  Building, 
Washington.  DC  20603. 

Dated:  May  6.  ig8& 
Edward  Michals, 

Departmental  Clearance  Officer.  Office  of 

Management  and  Organization. 

[FR  Doc  88-10837  Filed  5-11-88: 8:45  am) 


Agency  Information  Collection  Under 
Review  by  the  Office  of  Manageraant 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
pro\-isions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  International  Trade 

Administration 
Title:  U.&.  and  Foreign  Commerdel 
Service  (US4FCS)  IXstrict  CWice 
Client  Counseling  Survey 
Form  Numbers:  Agency-^TA-735Pi 

OMB— N/A 
Type  of  Request.  New  Collection 
Burden:  960  respondents;  240  reporting 

hours 
Needs  and  Uses:  The  mission  of  the 
District  Offices  of  the  U.&ftFCS  is  to 
promote  exports.  Their  primary  goal  is 
to  infhience  small-  and  medium-size 
firms  to  fully  develop  their  export 
potential  by  providing  htformatton 
and  advice  to  assist  companies  to 
successfully  begin  exporting  or,  if 
already  exporting,  to  enter  new 
markets,  lie  proposed  survey  will 
gather  information  from  bnsfawsses 
that  have  received  counsdbig  and  wiD 
be  used  by  U.S.ftPCS  to  evaluate  the 
quality  of  services  provided  by  field 
personnel. 
Affected  PoblJc:  Businesses  or  other  ktr- 
profit  institutions;  small  businesses  or 
organizations 
Frequency.  Quarterly 
Respondent's  Obi^gotion:  Vohmtary 
OMB  Desk  Officer.  )ohn  Gr^en,  385-  ' 
7340 

Copies  of  the  above  infotmation 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Cleerance 
Officer,  Edward  Michals.  (202)  377-3271, 
Department  of  Commerce.  Room  6622, 
14th  and  Constitution  Avenne,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recofmnendations  for  die  proposed 
infonnation  collection  should  be  sent  to 
John  Cktffen,  OMB  Desk  Officer.  Room 
3208;  New  Executive  Office  Buflifing, 
Waslnngton,  DC  20503. 


Dated:  May  8, 1988. 
Edwrard  Michals. 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 
[FR  Doc  88-10638  FUed  5-11-88;  8:45  am] 
BNJJNa  CODE  asw-csMi 

Agency  Infonnation  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration 

Title:  Foreign  Fishing  Regulations 

Form  Number  Agency— N/A:  CMklB — 
0646-0075 

Type  of  Request  Revision  of  a  cnrrently 
approved  collection 

Burden:  500  respondents;  14.631 
reporting/recordkeeping  hours 

Needs  and  Uses:  NOAA's  regulations 
govern  foreign  fishing  within  the  U.S. 
exclusive  economic  zone  {FEZ). 
Approximately  500  foreign  vessels 
receive  permits  to  fish  in  the  KF^.- 
Forei^i  fishing  vessels  entering  the 
EEZ  are  required  to  make  a  number  of 
reports  concerning  their  entry  or 
leaving  of  the  zone,  fish  caught  or 
received  fiom  other  vessels,  and 
similar  activities.  The  information  is 
esed  for  fishery  management  and 
enforcement  purposes. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions 

Frequency:  On  occasioo,  weekly, 
quarterly,  annually,  recordkeefMng 

Respondent's  Obligation:  Mandatory 

OMB  Desk  Office-:  John  Griffen.  395- 
7340 

Copies  of  the  above  informatioa 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance  Office, 
Edward  Michals.  (202)  377-3271, 
Department  of  Commerce.  Room  6622. 
14th  and  Constitution  Avenue.  NW., 
Washington,  DC  2023a 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  shmild  be  sent  to 
John  Grifi^en.  OMB  Desk  Officer,  Room 
3208,  New  Executive  Office  Building. 
Washington.  DC  20503. 

Dated:  May  6,1988. 
Edward  Mtcfaals. 

Departmental  Clearance  Officer,  Office  of 
Managemeitt  and  Organization. 
(FR  Doc  88-10639  Piled  5-11-88;  8:45  amj 
SNJJNS  CODE  SSIO-CWHS 


Office  of  the  Secretary 

Federal  Coal  Export  Commission; 
Committee  Meeting 

AQENCv:  Office  of  the  Secretary, 
Commerce. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act,  5 
U5.C  App.  I  (1976),  as  amended,  notice 
is  hereby  given  that  the  Federal  Coal 
Export  Commission  will  hold  its  final 
meeting  to  consider  its  Report  to  the 
President  and  the  Congress.  Less  than 
fourteen  days'  notice  is  being  provided 
in  order  to  allow  the  Commission  to 
complete  its  work  without  further 
extension  of  its  charter  as  an  advisory 
committee. 
The  meeting  will  be  held: 

Tuesday,  May  17. 1988.  beginning  at  lOJO 
a.m..  in  tlte  Secretary's  conference  room. 
Room  5859  of  the  U.S.  Department  of 
Commerce,  Hetbert  C  Hoover  Building,  14tli 
Street  and  Constitutioa  Ave.  NW, 
Washingtoa  DC 

At  the  meeting,  the  Commission  will 
discuss  the  final  draft  of  its  Report  to 
the  President  and  the  Congress  and  will 
consider  approval  of  that  document  for 
printing  and  for  transmittal  by  the 
Secretary  of  Commerce  as  Chairman  of 
the  Federal  Coal  Vxpori  Conunission. 

The  public  is  welcome  to  attend  this 
meeting  and  will  be  admitted  to  the 
extent  that  seating  is  available.  Public 
comments  are  welcome,  and  persons 
wishing  to  make  formal  statements 
should  notify  the  Chairman  Pro  Tern  of 
the  Commission  in  advance  of  the 
meeting.  The  Chair  retains  the  right  to 
place  reasonable  limits  on  the  dtvation 
of  pubhc  comments.  Written  statements 
may  be  submitted  before  or  after  the 
meeting. 

For  further  information,  contact 
Robert  H.  Brumley,  Chairman  Pro  Tern 
of  the  Commission,  at  (202)  377-4772. 

Signed  in  Washington.  DC  this  9th  day  of 
May,  1988. 

Robert  H.  Bnmday. 

Chairman  Pro  Teat. 

[FR  Doc  aS-lOTSZ  FUed  5-11-88;  8-45  am) 
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International  Trade  Administration 

Unhrersity  of  Alabama  at  BirminghMn, 
Decision  on  Application  for  Duty-Free 
Entry  of  Sdantlflc  Inamiment 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651, 
80  Stat.  887;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30 


BEST  COPY  AVAILABLE 
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a.in.  and  5KX)  p.m.  in  Room  1523,  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue  NW..  Washington. 
DC. 

Docket  Number  87-288.  Applicant- 
University  of  Alabama  at  Birmingham, 
Birmingham,  AL  35294.  InstnimenL 
Nuclear  Magnetic  Resonance 
Spectrometer  System,  Biospec  4.2/400. 
Manufacturer  Bruker,  West  Germany. 
Intended  Use:  See  notice  at  52  FR  37357. 
October  6. 1987.  j 

Comments:  None  received.         ' 

Decision:  Approved.  No  instrument  of 
equivalent  scientiflc  value  to  the  foreign 
instrument  for  such  purposes  as  it  is 
intended  to  be  used,  was  being 
manufactured  in  the  United  States  at  the 
time  the  foreign  instrument  was  ordered 
(May  2, 1985) 

Reasons  For  This  Decision:  The 
foreign  instrument  provides  a  40- 
centimeter  bore  size  magnet  for  in  vivo 
studies  of  large  animals  such  as  dogs. 
The  National  Institutes  of  Health 
advises  in  its  memorandum  dated  March 
8, 1988.  that  (1)  this  capability  is 
pertinent  to  the  applicant's  intended 
purposes  and  (2)  it  knows  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  the  applicant's  intended 
use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  was 
being  manufactured  in  the  United  States 
at  the  time  the  foreign  instrument  was 
ordered. 
Frank  W.  Ciwl. 

Director.  Statutory  Import  Programs  Staff. 
(FR  Doc  88-10643  Filed  5-11-88: 8:45  am] 

■LLMQ  COM  M10-OS-«i 


Lawrence  Berkeley  Laboratory, 
Dedeion  on  AppliMtion  for  IHjty^ree 
Entry  of  Scientific  Inetrument      j 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational. 
Scientific  and  Cultural  Materials  ' 
Importation  Act  of  1966  (Pub.  L  OS-^l, 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  6:30 
a.m.  and  5:00  p.m.  in  Room  1523.  U.S. 
Department  of  Commerce,  14th  and 
Constitutioa  Avenue.  NW.,  Washington, 
DC. 

Docket  Number  86-304R-2. 
Applicant-  Lawrence  Berkeley       i 
Laboratory,  Berkeley,  CA  94720. 
Instrument-  Circular  Dichroism 
Spectropolarimeter,  Model  }-600A; 
Manufacturer  JASCO,  Japan.  Intended 
Use:  See  notice  at  51  HI  33282, 
September  19. 1986. 

Comments:  No  comments  have  been 
received  with  respect  to  this  application. 


Decision:  Application  approved.  No 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign 
instrument  for  such  purposes  as  this 
instrument  is  intended  to  be  used,  was 
being  manufactured  in  the  United  States 
at  the  time  the  foreign  instrument  was 
ordered  (July  10. 1966). 

Reasons:  The  foreign  instrument 
provides  demonstrated  sensitivity  to  175 
nanometers  and  fluorescence  detected 
circular  dichroism  capability. 

The  National  Institutes  of  Health 
advises  in  its  memorandum  dated 
February  la  1988  that  (1)  the  capability 
of  the  foreign  instrument  described 
above  is  pertinent  to  the  applicant's 
intended  purpose  and  (2)  it  knows  of  no 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  instrument 
for  the  applicant's  intended  use  which 
was  being  manufactured  in  the  United 
States  at  the  time  the  foreign  instrument 
was  ordered. 

The  Department  of  Commerce  knows 
of  no  other  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  such  purposes  as  this 
instrument  is  intended  to  be  used,  which 
was  being  manufactured  in  the  United 
States  at  the  time  the  foreign  instrument 
was  ordered. 
Ftank  W.  Creel, 

Director.  Statutory  Import  Programs  Staff. 
(FR  Doc  88-10644  Filed  5-11-88: 8:45  am] 

MLUNO  OOOC  MMMW^I 


University  of  Miami  et  aL;  Consolidated 
Decision  on  Applications  for  Duty-Free 
Entry  of  Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651.  80  Stat  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5:00  p.m.  in  Room  1523. 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue.  NW^  Washington, 
DC. 

Docket  Number  88-061.  Applicant- 
University  of  Miami,  Coral  Gables,  FL 
33124.  Instrument  Mass  Sepctrometer, 
Model  PRISM.  Manufacturer  VG 
Instruments.  United  Kingdom.  Intended 
Use:  See  notice  at  53  FR  4307,  February 
18. 1988.  Reasons  For  This  Decision:  TT»e 
foreign  instrument  can  automatically 
test  small  (milligram)  samples  of 
carbonate  for  direct  introduction  of 
carbon  dioxide  to  spectrometer  inlet 

Docket  Number  88-90.  Applicant- 
Appalachian  State  University.  Boone. 
NC  28608.  Instrument:  Ground 
Conductivity  Meter,  Model  EM31-DL 
Manufacturer  Geonics  Limited.  Canada. 
Intended  Use:  See  notice  at  53  FR  6028. 


February  29. 1988.  Reasons  For  This 
Decision:  The  forei^i  instrument 
provides  for  in  situ  measurement  of 
ground  conductivity  in  milli-ohm  per 
meter. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  such  purposes  as  each  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States.  The 
capability  of  each  of  the  foreign 
instnmients  described  above  is  pertinent 
to  each  applicant's  intended  purposes. 
We  know  of  no  instrument  or  apparatus 
being  manufactured  in  the  United  States 
which  is  of  equivalent  scientific  value  to 
either  of  the  foreign  instnunents. 
FnnkW.Creel. 

Director.  Statutory  Import  Programs  Staff. 
(FR  Doc  10645  Filed  5-11-88;  8:45  am] 

BKIMQ  OOOC  3Sie-M-M 


RotMrt  Packer  Hospital;  Decision  on 
Application  for  Duty-Free  Entry  of 
Sdenttfic  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importantion  Act  of  1966  (Pub.  L  89-651. 
80  Stat  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5:00  p.m.  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue.  NW.,  Washington, 
DC 

Docket  Number  87-264. 

Applicant:  Robert  Packer  Hospital, 
Sayre,  PA  18840. 

Instrument-  Extracorporeal  Shock 
Wave  Lithotripter  (ESWL). 

Manufacturer  Domier 
Medizintechnik  GmbH,  West  Germany. 

Intended  Use:  See  notice  at  52  FR 
32824,  August  31, 1987. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
eqtiivalent  scientific  value  to  the  foreign 
instrument  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  There  is  no  domestic 
manufacturer  of  lithotripters  or  of 
comparable  devices  capable  of 
noninvasively  pulverizing  kidney  stones. 

Our  consultants  in  the  National 
Institutes  of  Health  have  advised  us 
with  respect  to  this  application  that 
there  are  no  known  domestic 
instnmients  now  available  which  are 
equivalent  to  the  Domier  ESWL 

We  know  of  no  equivalent  instrument 
that  is  being  manufactured  in  the  United 
States  which  is  of  equivalent  scientific 
value  to  the  foreign  instrument  for  the 
purposes  for  which  the  instrument  is 


intended  to  be  used.  (See  also  52  FR 

22512.  June  12. 1987.) 

Frank  W.  Creel, 

Director.  Statutory  laport  Pragma  Staff. 

(FR  Doc  a»-10646  FOed  5-11-88;  8:45  am) 


Rutgers  University  et  aL.  ConsoMaled 
Decision  on  AppUeations  for  Duly-Free 
Entry  of  Scientific  Instruments 

This  is  a  decision  consoldated 
pursuant  to  section  8(c)  of  the 
Educational,  Scientific  and  Cuhnral 
Materials  importation  Act  of  1966  (Pub. 
L.  89-651. 80  Stat  887;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  a  JO.  and  5:00  pun.  in  Room  IS23, 
U.S.  Oepartaient  of  Commerce.  14th  and 
Constitution  Avenue.  NW.  Washuuiton, 
DC. 

Docket  Number  87-155.  Applicant 
Rutgers  University.  Piscataway.  NJ 
08854.  Instrument  Electromechanical 
(Piezoelectric)  Measurement  Device. 
Manufacturer  Toyo  Seiki  Sefsaku-Sho 
Ltd..  Japan.  Intended  Use:  See  notice  at 
52  FR  18261,  May  14, 1987.  Reasons  far 
This  Decision:  The  foreign  instroment 
provides  capability  for  simultaneous 
measurements  of  elastic,  dielectric  and 
piezoelectric  constants  at  temperatures 
'  tanging  from  -150*  to  250*C.  Advice 
Submitted  By:  National  Bureau  of 
Standards.  March  31, 1968. 

Docket  Number:  87-2S1.  Applicant 
University  of  Pennsylvania,  Pbildelphia, 
PA  19104.  Instrument  Room 
Temperature  Bore  Cargo  Mapiet 
System.  Monafacturer  Magnex 
Scientific  Ltd..  United  Kingdom. 
Intended  Use:  See  notice  at  52  FR  37356, 
October  6, 1987.  Reasons  for  This 
Decision:  TYii  foreign  instrument 
provides  a  Arid  strength  of  5  tesia, 
uniform  within  0.1%  over  a  lOi)  liter 
volume.  Advice  Submitted  By:  National 
Institutes  of  Heahfa.  Mardi  15, 1988. 

Docket  Number  8^-049.  Applicant 
University  of  Rochester.  Rochester.  NY 
14620.  Instrument  Mass  Spectrometer. 
Model  VG  Sector.  Manufactunr  VG 
Isotopes,  Ltd.,  United  Kingdom.  Intended 
Use:  See  notice  at  53  FR  18ia  January 
22. 1988.  Reasons  for  This  Decision:  The 
foreign  instrument  provides  antooiated 
multiple  collection  for  simuhaneous 
measurement  of  up  to  5  ion  beams,  a 
Daly  sctntillation  detector  and  a 
guaranteed  externa)  rqirodudlHlity  for 
strontium  of  0.003%.  Advice  Submitted 
by:  National  Bureau  of  Standards. 
February  25, 1988. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  vahie  to  the  foreign 
instrument  for  such  purposes  as  each  is 
intended  to  be  used,  is  being 


manufactured  in  the  United  States.  The 
National  Institutes  of  Health  and 
National  Bureau  of  Standards  advise 
that  (1)  the  capabilities  of  each  of  the 
foreign  instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  appartus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrusaent 

We  know  of  no  other  instrument  or 
appartus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instnunents. 
Frank  W.CraeL 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  88-10647  Filed  5-11-88;  8:45  pn) 
BlUJNa  coos  MtMM-* 


National  Oceanic  and  Atmospheric 
Administration 

Coastal  Zone  Management;  Federal 
Consistency  Appeal  by  Texaco,  Inc. 
From  an  ObfectfcNi  t)y  ttie  Calif omia 
Coastal  Commission 

AOmcv:  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

action:  Notice  of  appeal  and  request  for 

comments. 

On  March  23. 1988,  the  Secretary  of 
Commerce  received  a  notice  of  appeal 
and  supporting  data  and  information 
from  Texaco.  Inc.  Texaco,  Inc  is 
appealing  to  Hie  Secretary  under  section 
307(c)(3)(A)  of  the  Coastal  Zone 
Management  Act  (CZMA)  and  the 
Department's  implementing  regulations. 
15  CPR  Part  930,  Subpart  H.  The  appeal 
arises  from  an  objection  bythe 
California  Coastal  Commission  to 
Texaco  Inc.'s  consistency  certification 
for  a  Plan  of  Exploration  permit  and  a 
National  Pt^tant  Discharge 
Elimination  System  permit  for  OCS-P 
Lease  0512.  OCS-P  Lease  0512  is  located 
offshore  of  Santa  Barbara  County, 
approximately  three  miles  west- 
southwest  of  Point  Conc^tion. 

The  CZMA  provides  that  a  timely 
objection  by  a  state  to  a  consistency 
certification  precludes  any  Federal 
agency  from  issuing  licenses  or  permits 
for  the  activity  unless  the  Secretary  of 
Commerce  finds  that  the  activity  is 
either  "consistent  with  the  objectives" 
of  the  CZMA  ((kound  I)  or  "necessary 
in  the  interest  of  national  security" 
(Ground  II).  Sectioo  307(c)(3KA).  To 
make  such  a  determination,  the 
Secretary  must  fmd  that  the  proposed 
project  satisfies  the  requirements  of  15 
CFR93ai21  (1987)  or  93ai22  (1967). 


Texaco,  Inc.  requests  that  the 
Secretary  override  the  California 
Coastal  Commission's  consistency 
objection  based  on  Grounds  I  and  11.  To 
make  the  determination  that  proposed 
activity  is  "consistent  with  the 
objectives"  of  the  CZMA.  the  Secretary 
must  find  that  (1)  the  proposed  activity 
furthers  one  or  more  of  the  national 
objectives  contained  in  sections  302  or 
303  of  the  CZMA:  (2)  the  adverse  effects 
of  the  proposed  activity  do  not  outweigh 
its  contribution  to  the  national  interest 
(3)  the  proposed  activity  will  not  violate 
the  Clean  Air  Act  or  the  Federal  Water 
Pollution  Control  Act  and  (4)  no 
reasonable  alternative  is  available  that 
would  permit  the  activity  to  be 
conducted  in  a  manner  consistent  with 
California's  coastal  management 
program.  See  15  CFR  930.121  (1987).  To 
make  the  determination  that  the 
proposed  activity  is  "necessary  in  the 
interest  of  national  security",  the 
Secretary  must  fmd  that  a  national 
defense  or  other  national  security 
interest  would  be  significantly  impaired 
if  the  proposed  activity  is  not  permitted 
to  go  forward  as  proposed.  15  CFR 
930.122  (1987). 

Public  comments  are  invited  on  the 
findings  that  the  Secretary  must  make  as 
set  forth  in  the  regulations  at  15  CFR 
930.121  (1987)  and  15  CFR  930.122  (1987). 
Comments  are  due  within  thirty  days  of 
the  publication  of  this  notice  and  should 
be  sent  to  Cynthia  L  Mackey.  Attorney- 
Adviser,  Office  of  General  Counsel 
National  Oceanic  and  Atmo^heric 
Administration  (NOAA).  U.S. 
Department  of  Commerce.  1825 
Connecticut  Avenue,  NW.,  Suite  603. 
Washington.  DC  20235.  Copies  of 
comments  should  also  be  sent  to 
Dorothy  Dickey,  Esquire.  California 
CoastaLCommission.  631  Howard 
Street.  San  Francisco.  California.  94106 
and  GJ.  Clarke,  Division  Vice 
President,  Texaco  USA,  10  Universal 
City  Plaza.  Universal  City.  California. 
91608-1007. 

AH  nonconfidential  documents 
submitted  or  received  in  this  appeal  are 
available  for  public  inspection  during 
business  hours  at  the  offices  of  the 
California  Coastal  Commission.  Texaco 
USA  and  the  Ctffice  of  General  CounseL 
NOAA. 


Foii  RJRTNER  mroiuumom  coNTAcr: 

Cynthia  L  Mackey.  Attorney/ Adviser, 
Office  of  the  Assistant  General  Counsel 
for  Ocean  Services,  National  Oceanic 
and  Atmospheric  Administration.  US. 
Department  of  Commerce.  1825 
Connecticut  Avemte  NW,  Suite  603. 
Washington,  DC  20235,  (202)  67S-620a 
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(Federal  Domestic  Assistant  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance) 

Date:  May  B.  198a 
WilUam  E.  Evans.  | 

Undersecretary  for  Oceans  and  Atmosphare. 
[FR  Doc.  88-10651  Filed  5-11-68:  8:45  am] 
I  COW  SSW-Ot-M 


Harlne  Mammal*;  Proposed  Permit 
Hodmcallon:  fiorttiweet  and  Alaska 
FWievles  Center,  NationalMarine 
Fisheries  Service  (P77#28) 

On  February  25, 1988  (53  FR  5615) 
notice  was  published  that  the  Northwest 
and  Alaska  Fisheries  Center,  National 
Marine  Fisheries  Service  (NMFS),  7600 
Sand  Point  Way,  NE.,  Seattle, 
Washington  98115  had  requested  a 
modification  to  Permit  No.  598  issued  on 
July  17, 1987  (52  FR  27097),  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1381- 
1407).  the  Fur  Seal  Act  of  1986  (16  U.S.C. 
1151-1187).  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Manmials  (50  CFR  Part  216). 

The  Permit  Holder  requested 
authorization  to  capture,  handle,  mark, 
tag  and  release  up  to  3,280  additional 
northern  fur  seals  [Callorhinus  ursinus) 
during  studies  of  survival,  reproduction, 
feeding  and  physiological  condition  of 
the  fur  seal  population  in  the  eastern 
North  Pacific  Ocean:  harass  an 
unspecified  number  of  fur  seals  during 
the  course  of  on  land  observations, 
aerial  and  vessel  surveys;  and  to  modify 
section  A.3  to  allow  seals  to  be  killed  or 
injured  during  research  activities. 

The  Office  of  Protected  Resources  has 
received  supplemental  information 
concerning  this  modification  request  and 
is  extending  the  comment  period  until 
May  27.  ig8& 

Documents  are  available  for  review 
by  interested  persons  in  the  following 
offices: 

Office  of  Protected  Resotirces  and 
Habitat  Programs,  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue.  NW..  Rm.  805.  Washington. 
DC.; 

Director,  Northwest  Region,  National 
Marine  Fisheries  Service,  7600  Sand 
Point  Way,  NE.,  BIN  C15700,  Seattle. 
Washington.  98115; 

Direotor,  Southwest  Region.  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street  Terminal  Island,  California 
90731-7415:  and 

Director,  Alaska  Region,  National 
Marine  Fisheries  Service,  709  West  9th 
Street.  Federal  Qldg.,  Juneau,  Alaska 
99802. 


Dated:  May  5, 1968. 
lames  E.  Douglas.  Jr., 

Deputy  Assistant  Administrator  for  Fisheries. 
[FR  Doc  88-10583  Filed  5-11-88;  8:45  am] 

MUMQ  COK  aSW-St-M 

NauonM  recnmcai  inTormanon 
Service  __, 

intent  to  Grant  Exclusive  Patent 
License;  Molecular  Oncology  inc. 

The  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  to  Molecular 
Oncology  Inc.  having  a  place  of  business 
in  New  York,  N.Y.,  an  exclusive  license 
in  the  United  States  and  certain  foreign 
countries  to  practice  the  invention 
entitled  "A  Kit  for  Diagnosing  Cancer 
Metastatic  Potential".  U.S.  Patent 
Application  No.  7-107,098.  The  patent 
rights  in  this  invention  have  been 
assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  intended  Ucense 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  pubUc  interest.  ~ 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
Ucense  must  be  submitted  to  Papan 
Devnani,  Office  of  Federal  Patent 
Licensing.  NTIS,  Box  1423.  Springfield, 
VA  22151. 
Douglas  J.  Campkn, 

Associate  Director,  Office  of  Federal  Patent 
Licensing,  National  Technical  Information 
Service,  U.S.  Department  of  Commerce. 
(FR  Doc.  88-10600  Filed  5-11-88:  &45  am) 

MLUNQ  COOE  SSIO-04-41 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Qovemment-Owned  Inventions; 
Avaliable  for  Ucensing 

AOENCV:  Department  of  the  Navy,  DOD. 
action:  Notice  of  Availability  of 
Inventions  for  Licensing. 

summary:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  Navy  and  are  made 
available  for  licensing  by  the 
Department  of  the  Navy. 

Copies  of  patent  cited  are  available 
from  the  Commissioner  of  Patents  and 
Trademarks,  Washington,  DC  20231,  for 


$1.50  each.  Requests  for  copies  of 
patents  must  include  the  patent  number. 
Copies  of  patent  applications  cited  are 
available  bom  the  National  Technical 
Information  Service  (NTIS).  Springfield. 
Virginia  22161  for  $8.95  each  ($10.95 
outside  North  American  Continent). 
Requests  for  copies  of  patent 
applications  must  include  the  patent 
application  serial  number.  Claims  are 
deleted  from  the  patent  application 
copies  sold  to  avoid  premature 
disclosure. 
DATC  May  12. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  R.J.  Erickson.  Staff  Patent  Attorney, 

Office  of  the  Chief  of  Naval  Research 

(Code  OOCCIP),  Arlington,  Virginia 

22217-5000,  telephone  (202)  696-4001. 

Patent  4,495.511:  PERMEABLE  BASE 
TRANSISTOR:  filed  23  August  1982; 
patented  22  January  1985. 

Patent  4,496.218:  HYDRAULIC 
AUTOMATIC  UGHT;  filed  24  June 
1982;  patented  29  January  1985. 

Patent  4,496,368:  FRANGIBLE  FLY 
THROUGH  DIAPHRAGM  FOR 
MISSILE  LAUNCH  CANISTER;  filed  6 
October  1983;  patented  12  February 
1985. 

Patent  4,504.230:  PREFABRICATED 
DENTAL  ONLAYS  AND  METHOD 
THEREFOR:  filed  23  March  1983: 
patented  12  March  1985. 

Patent  4.504.232:  BATTLEFIELD  FRIEND 
OR  FOE  INDENTfflCATION 
TRAINER:  filed  3  March  1983; 
patented  12  March  1985. 

Patent  4.509.431:  BRIDGE  CRANE 
HOIST  STOP  SYSTEM:  filed  5  July 
1983;  patented  9  April  1985. 

Patent  4,509.549:  HYDRAULIC 
POWERED  GATE  VALVE;  filed  12 
October  1982:  patented  9  April  1985. 

Patent  4,519.062:  COLOR  CENTER 
LASER.  MATERIAL.  AND  METHOD 
OF  LASING;  filed  10  March  1982; 
patented  21  May  1965. 

Patent  4.525,843:  RING  LASER  WITH 
WAVEFRONT  CONJUGATING 
BEAMS:  filed  29  April  1982;  patented 
25  June  1985. 

Patent  4,526,858:  METHOD  FOR 
FABRICATING  SUPERCONDUCTING 
WEAK-LINKS  USING  ELECTRON 
BEAM  LITHOGRAPHY:  filed  11 
January  1982;  patented  2  July  1985. 

Patent  4,527,040:  METHOD  OF  LASER 
WELDING;  filed  16  June  1983; 
patented  2  July  1985.  

Patent  4.527,749:  INTERFEROMETRIC 
FIBER  OPTIC  HYDROPHONE 
WINDING  MACHINE:  filed  9 
February  1984;  patented  9  July  1985. 

Patent  4,528,253:  HIGH  PERFORMANCE 
MOLTEN  NITRATE  CELL;  filed  21 
September  1984;  patented  9  July  1985. 


Patent  4.529.966:  HIGH-SPEED  BIPOLAR 
LOGARITHMIC  ANALOG-TO- 
DIGITAL  CONVERTER;  filed  11 
October  1983;  patented  16  July  1985. 

Patent  4.530.096:  LOWBITRON— A 
SOURCE  OF  COHERENT 
ELECTROMAGNETIC  RADL\TION: 
filed  15  November  1982;  patented  16 
July  1985. 

Patent  4,531,128:  BUOYANT  RADAR 
REFLECTOR;  filed  26  July  1982; 
patented  23  July  1985. 

Patent  4,534.009:  PIPELINED  FET 
PROCESSOR;  filed  10  May  1982; 
patented  6  August  1985. 

Patent  4,535,011:  UON 
(PENTAFLUOROSULFUR) 
DL\CTYLENE.  POLYMER 
THEREFROM.  AND  PREPARATIONS 
THEREOF;  filed  16December  1983; 
patented  13  August  1985. 

Patent  4.535.037:  LITHIUM-BORON 
ANODES  IN  NITRATE  THERMAL 
BATTERY  CELLS;  filed  23  November 
1984;  patented  13  August  1985. 

Patent  4,540.145:  REEFING  SYSTEM; 
filed  27  August  1984;  patented  10 
September  1985. 

Patent  4,548.506:  NONDESTRUCTIVE 
ANALYSIS  OF  MULTILAYER 
ROUGHNESS  CORRELATION;  filed 
26  December  1979:  patented  22 
October  1985. 

Patent  4,549,177:  PRECISION 
FATHOMETER  INTERFACE 
ADAPTOR;  filed  6  April  1983: 
patented  22  October  1985. 

Patent  4.549,294:  TIME-OF-ARRIVAL 
.     PULSED  WAVEFORM 

MULTIPLEXER;  filed  12  March  1984; 
patented  22  October  1985. 

Patent  4.555.726:  VIDEO  TARGET 
TRACK  VAUD  INDICATOR;  filed  5 
March  1984;  patented  26  November 
1985. 

Patent  4.557.197:  PYROGEN  IGNITER; 
filed  30  March  1984;  patented  10 
December  1985. 

Patent  4,561,272:  PADLOCK  SHACKLE; 
filed  5  July  1984;  patented  31 
December  1985. 

Patent  4.562,554:  UNIVERSAL 
MICROCOMPUTER  FOR 
INDIVIDUAL  SENSORS;  filed  9  June 
1983;  patented  31  December  1985. 

Patent  4.562.580:  PHOTOLYTIC 
IMPROVEMENT  OF  DYE  LASER 
LIFETIMES;  filed  27  July  1984; 
patented  31  December  1985. 

Patent  4.570.658:  PYROTECHNIC- 
•  ACTUATED  DUAL  AIR  VALVE;  filed 
.  15  August  1983;  patented  18  February 
1986. 

Patent  4.574.259:  HIGH  SWITCHING 
SPEED  ELECTRICALLY  TUNED 
MICROWAVE  MAGNETIC 
RESONANCE  DEVICES;  filed  20 
December  1964;  patented  4  March 
1986. 


Patent  4.575.723:  FOLL\GE  CLUTTER 
REJECTOR;  filed  16  February  1982; 
patented  16  February  1986. 

Patent  4,588,149:  LOWERED  OPENING 
SHOCK  PARACHUTE  CANOPY;  filed 
20  September  1984;  patented  13  May 
1986. 

Patent  4,589,772:  PULSED  REMOTE 
GAUGE;  filed  25  May  1972;  patented 
20  May  1986. 

Patent  4,592.004:  ELECTROOPTICAL 
MATRIX  MULTIPUCATION  USING 
THE  TWOS  COMPLEMENT 
ARITHMETIC  FOR  IMPROVED 
ACCURACY;  filed  21  May  1984; 
patented  27  May  1986. 

Patent  4,595.909:  N-BIT 
PROPAGATORY  ANALOG-TO- 
DIGITAL  CONVERTER  SYSTEM; 
filed  25  November  1981;  patented  17 
June  1986. 

Patent  4.596.412:  TACTILE  BUMPER 
FOR  A  MOBILE  ROBOT  OR 
PLATFORM;  filed  21  February  1985; 
patented  24  June  1986. 

Patent  4.597.639:  DIELECTRIC  AIR- 
INTERFACE  PLASMA  OPTICAL 
POWER  LIMITER;  filed  7  May  1984; 
patented  1  July  1986. 

Patent  4,598.294:  TEST  SIGNAL 
GENERATOR  FOR  COHERENT  AIR- 
TO-GROUND  RADARS:  filed  23 
December  1983;  patented  1  July  1986. 

Patent  4.598.595:  TORQUE  GAUGE  FOR 
APPUCATIONS  INCLUDING 
ROBOTICS:  filed  18  April  1985; 
patented  8  July  1986. 

Patent  4.599,030:  MARGINAL  TERRAIN 
STRADDLE-LIFT  CONTAINER 
HANDLER;  filed  1  April  1985; 
patented  8  July  1986. 

Patent  4.599.044:  ELECTRONIC 
FEEDBACK  AREA  CONTROL 
SYSTEM  FOR  TVC  GAS 
GENERATOR;  filed  7  January  1985; 
patented  8  July  1986. 

Patent  4.599.505:  FLEXIBLE  TRAILING 
SHIELD  FOR  WELDING  REACTIVE 
METALS;  filed  31  March  1983; 
patented  8  July  1986. 

Patent  4,599.620:  METHOD  FOR 
DETERMINING  THE  ORIENTATION 
OF  A  MOVING  PLATFORM;  filed  4 
December  1984;  patented  8  July  1986. 

Patent  4.599.730:  VISIBLE  AND 
ULTRAVIOLET  LASER  BASED  ON 
EXCIMER  TRANSITIONS  IN  THE 
HOMONUCLEAR  HALOGENS:  filed  1 
October  1984:  patented  8  July  1986. 

Patent  4.599.745:  HYBRID  FIBER 
OPTICS  AND  RADIO  FREQUENCY 
TELEMETRY  APPARATUS  FOR 
ACQUIRING  DATA  FROM  AN 
UNDERWATER  ENVIRONMENT; 
filed  21  May  1984;  patented  8  July 
1986. 

Patent  4.608.537:  LOW  PERTURBATION 
ELECTRON  INJECTOR  FOR  CYCUC 
ACCELERATORS;  filed  14  June  1984; 
patented  26  August  1986. 


Patent  4.609.888:  DIRECTIONAL 
HNDING  ANTENNA  INTERFACE: 
filed  2  October  1980;  patented  2 
September  1986. 

Patent  4.611.929:  SATELLITE  METHOD 
FOR  MEASURING  SEA  SURFACE 
TEMPERATURE;  filed  21  March  1983; 
patented  16  September  1986. 

Patent  4.612.208:  POLARIZATION- 
PRESERVING  SINGLE  MODE  FIBER 
COUPLER;  filed  7  October  1985; 
patented  16  September  1986. 

Patent  4.612.213:  NICKEL  OXIDE 
BATTERY  CATHODE  PREPARED  BY 
OZONATION;  filed  25  August  1982; 
patented  16  September  1986. 

Patent  4.612.543:  INTEGRATED  HIGH- 
GAIN  ACTIVE  RADAR 
AUGMENTOR;  filed  5  May  1983; 
patented  16  September  1986. 

Patent  4.624.573:  TOTAL  OPTICAL 
LOSS  MEASUREMENT  DEVICE  filed 
14  May  1984;  patented  25  November 
1986. 

Patent  4.624.755:  PREPARATION  OF 
IONIC  UQUIDS  FOR 
ELECTRODEPOSmON;  filed  5  June 
1985;  patented  25  November  1986 

Patent  4.644.273:  FIVE-AXIS  OPTICAL 
FIBER  GRADIOMETER;  filed  2  July 
1985;  patented  17  February  1987. 

Patent  4.654.231:  REACTIVE 
EVAPORATION  OF  VANADIUM 
DIOXIDE  THIN  FILMS;  filed  21  May 
1985;  patented  31  March  1987. 

Patent  4.661.819:  DOPPLER  TOLERANT 
BINARY  PHASE  CODED  PULSE 
COMPRESSION  SYSTEM;  filed  12 
May  1983:  patented  28  April  1987. 

Patent  4.662.998: 
ELECTRODEPOSmON  OF 
REFRACTORY  METAL  SIUCIDES; 
filed  12  december  1985:  patented  5 
May  1987. 

Patent  4.667.902:  PASSIVE  ARM 
RETENTION  CURTAIN:  filed  2 
November  1984;  patented  26  May 
1987. 

Patent  Application  043.267: 2,2,2- 
TRINTTROETHYL  2-NITROXYETHYL 
ETHER  AND  A  METHOD  OF 
PREPARATION;  filed  27  April  1987. 

Patent  Application  043.269: 4,4.10,10- 
TETRANITRC)-6,  8- 
DIOXATRIDECANE-1, 13-DIOL 
POLYFORMAL  AND  METHOD  OF 
PREPARATION:  filed  27  April  1987. 
Date  May  9. 1988. 

W.R.  Babington,  Jr., 

Commander. /ACC,  U.S.  Navy.  Federal 

Register  Liaison  Officer. 

[FR  Doc.  88-10602  Filed  5-11-88:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Vocational  Education  National  CoufwU; 
Open  Meeting 

AOENCV:  National  Council  on  Vocational 
Education. 

ACTION:  Notice  of  Public  Meeting  of  the 
Council. 

sumtARV:  This  notice  sets  forth  the 
proposed  agenda  for  a  forthcoming   , 
meeting  bf  the  National  Council  on 
Vocational  Education.  It  also  describes 
the  functions  of  the  Council.  Notice  of 
this  meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  and  is  intended  to  notify 
the  general  public  of  its  opportunity  to 
attend. 

DATE  I 

May  22, 1988--5:00  P.M.  to  7:00  PM. 
May  23. 1968—9:00  A.M.  to  4:00  P.M. 

ADDRESS:  Hotel  Washington. 
Pennsylvania  Avenue  at  15th  Street 
Washington.  DC  20004.  (202)  63a-58Qa 

SUPPLEMENTARY  MPOMIATION:  The   * 
National  Council  on  Vocational 
Education  is  established  under  section 
104  of  the  Vocational  Education 
Amendments  of  1968,  Pub.  L  90-576. 
The  Council  is  established  to: 
(A)  Advise  Ike  President,  the 
Congress,  and  the  Secretary  of 
Education  concerning  the  administration 
of.  preparation  of  general  regulations 
for.  and  operation  of,  vocational 
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education  programs  supported  with 
assistance  under  this  title; 

(B)  Review  the  administration  and 
operation  of  vocational  education 
programs  under  this  title,  including  the 
effectiveness  of_such  programs  in 
meeting  the  purposes  for  which  they  are 
established  and  operated,  make 
recommendations  with  respect  thereto, 
and  make  annual  reports  of  its  findings 
and  recommendations  (including 
recommendations  for  changes  in  the 
provisions  of  this  title)  to  the  Secretary 
for  transmittal  to  Congress;  and 

(C)  Conduct  independent  evaluations 
of  programs  carried  out  under  this  title 
and  publish  and  distribute  the  results 
thereof. 

Agenda:  The  proposed  agenda  will 
include:  Annual  Report.  Committee 
Reports,  Council  Initiatives,  Future 
Activities. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Joyce  Winterton,  Executive  Director, 
330  C  Street  SW.,  Suite  4080, 
Washington.  DC  20202.  (202)  732-1884. 

Records  are  kept  of  all  Council 

proceedings,  and  are  available  for 
public  inspection  at  the  above  address 
from  the  hours  of  9:00  A.M.  to  4:30  P.M. 

Signed  at  Washingtaa,  DC  May  6. 1988. 
loyce  Winlarton. 
Executive  Director. 

[FR  Doc.  8&-1Q699  Filed  5-11-88;  8:45  am] 
BNXiNO  CODE  4aoo-ei-« 

License 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

Proposed  Consent  Order  With- Texaco 
Inc^  Correction 

In  the  Federal  Register  of  April  27, 
1988  (53  FR  15106),  the  Economic 
Regulatory  Administration  published  a 
proposed  Consent  Order  with  Texaco 
Inc.  The  following  correction  is  made  to 
correct  an  editorial  error  in  that 
document.  On  page  15109,  in  the 
eighteenth  line  of  the  third  column,  "198 
million",  should  read,  "190  million". 
Cliandler  L.  van  Onnan. 
Deputy  Administrator,  Economic  Regulatory 
Administration. 
(FR  Doc.  88-10603  Filed  5-11-88:  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

[ProiM:tNa76«a-001] 

Saylorvllle  Hydro  Partners;  AvaOabUity 
of  Environmental  Assessment  and 
Finding  of  No  Significant  impact 

May  10, 1968. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the 
Office  of  Hydropower  Licensing,  Federal 
Energy  Regulatory  Commission 
(Commission),  has  reviewed  the 
application  for  major  license  listed 
below  and  has  assessed  the 
environmental  impacts  of  the  proposed 
development 


Project  No. 

Project  nai»»               | 

State 

Water  txxly 

Nearest  town  or 
co««nt|r 

^ipiicant 

7693-001 

Sa»torvN8.       

toiwa __  .. 

Oe>  HMnn  Rtwr 

Po*  Co.— 

An  Environntental  Assessment  (EA) 
was  prepared  for  the  above  proposed 
project  Based  on  independent  analysis 
of  the  above  action  as  set  forth  in  the 
EA.  the  Commission's  staff  concludes 
tiurt  this  project  would  not  have 
significant  effects  on  the  quality  of  the 
human  environment.  Therefore,  an 
environmental  impact  statement  for  this 
project  will  not  be  prq>ared.  Copies  of 
the  EA  are  available  for  review  in  the 
Commisison's  Division  of  Public 
Information.  Room  1000,  825  North 
Capitol  Sti^et  NE..  Washington.  DC 
20426. 

Lois  D.  CasbeiL 
Acting  Secretary. 
(FR  Doc.  88-10661  Filed  5-U-88:  8:45  am] 

MLUNG  COOC  •717-01-M 


IProiect  No.  2998] 

Massactnisetts  Bay  Power  Co.,  Intent 
To  Hold  a  Putillc  Meeting  Concerning 
the  Centennial  Island  Project 

May  6. 1988. 

Massachusetts  Bay  Power  Company, 
exemptee  for  the  Centennial  Island 
Project  FERC  No.  2908,  has  requested  a 
fourth  extension  of  time  to  complete 
constructno  of  the  project  11»  profect 
is  located  oa  (be  Concord  Kser  and  the 
Wamesit  Canal,  in  tbe  Gty  of  Lowell 
Middlesex  County,  Massachusetts. 

Staf  of  fbe  Federri  Energy  Regulatory 
Commission  has  revievwed  the  record  in 
this  case  and  has  determined  that  a 


public  meeting  is  necessary  to  evaluate 
the  merits  of  the  request 

Members  of  the  public  and  interested 
officials  are  invited  to  express  their 
views  about  the  project  and  the 
requested  extension  of  time  in  a  pubHc 
meeting  to  be  held  on  May  23, 1988,  from 
6  p.m.  toB  p.m.,  at  the  Mayor's 
Reception  Room,  Lowell  City  Hall,  375 
Merrimack  Street  Lowell, 
Massachusetts  01852. 

The  meeting  will  be  used  by  the' 
Commission  staff  to  (1)  receive  input 
from  the  public  and  h'om  the  experts  on 
the  project'^  safety  and  environmental 
issues;  (2)  ctarify  the  significance  of  the 
issues;  and  (3)  identify  additional  issues 
for  consideration.  Agencies  and 
individuals  with  safety  and 


environmental  expertise  and  concerns 
are  encouraged  to  attend  the  meeting  to 
pssist  the  Commission's  staff  on  these 
matters.  The  towm  meeting  in  no  way 
excuses  the  exemptee  from  its 
obligations  as  described  in  the  order  for 
compliance  issued  by  the  Commission 
on  April  27, 198& 

The  Commission's  staff  will  conduct 
the  meeting.  At  the  meeting,  persons 
may  make  statements  orally  or  in 
writing.  The  meeting  will  be  recorded  by 
a  stenographer,  and  all  oral  and  written 
statements  will  become  part  of  the 
public  record.  In  addition,  the  pubUc 
meeting  record  will  remain  open  until 
June  13. 1988.  and  anyone  may  submit 
written  comments  on  the  extension 
request  until  that  time.  All  written 
comments  must  be  in  one  original  and 
five  copies  and  addressed  to  Lois  D. 
Cashell,  Acting  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti^et  NE.,  Washington, 
DC  20426.  The  comments  should  clearly 
show,  on  the  first  page,  the  Caption. 
Centennial  Island  Project  FERC  No. 

jS99o, 

For  further  information,  please  contact 
Hossein  Ddari,  staff  engineer,  at  (202)  376- 
9060  or  Demetra  Anas,  staff  attorney,  at  (202) 
357-5228. 

Lois  0.  Casiiell, 

Acting  Secretary. 

[FR  Doc  88-10662  Filed  S-11-88;  8:45  am] 
I  COOC  sriT-rMi 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Hied 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC,  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  an  found  hi  {  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  shotild  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  202-005200-056. 

Title:  Pacific  Coast  European 
Conference. 


Parties: 

Compagnie  Generale-Maritime 

Hapag-Uoyd  AG 

Incotrans  B.V. 

Johnson  Scanstar 

Sea-Land  Service,  Ina 

Synopsis:  The  proposed  amendment 
would  conform  the  agreement  to  the 
Commission's  requirements  concerning 
Service  Contract  provisions.  The  parties 
have  requested  a  shortened  review 
period. 

Agreement  No.:  206-010715-003. 

Title:  Eurospan. 

Parties: 

North  Europe-U.S.  Gulf  Freight 

Association 
Gulf-European  Freight  Conference 
Synopsis:  The  proposed  amendment 
would  confonn  the  agreement  to  the 
Commission's  requirements  concerning 
Service  Contract  provisions.  "The  parties 
have  requested  a  shortened  review 
period. 

Agreement  No.:  203-<nil78-001. 

Title:  APL/Waterman  Cooperative 
Agreement  for  Charter  of  S.S. 
PRESIDENT  TAYLOR. 

Parties: 

American  President  lines,  Ltd. 

Waterman  Steamship  Corporation 

Synopsis:  The  proposed  amendment 
would  clarify  that  the  Agreement 
appUes  to  that  component  of  the  charter- 
hire  determined  by  voyage  profits,  and 
that  no  agreement  provisions  relating  to 
the  sharing  of  profits  and  losses  may  be 
implemented  until  they  are  filed  and 
permitted  to  become  effective  in 
accordance  with  the  Commission's 
regulations. 

By  Order  of  the  Federal  Maritime 
Cktmmitaion. 

Dated:  May  9, 1968. 
Joseph  C  Polking, 
Secretary. 
[FR  Doc.  88-10614  Filed  5-11-68;  8:45  am] 

MUJNQ  COOC  STSO-OI-M 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

May  5,  ig8& 

Background 

Notice  is  hereby  given  of  the 
submission  of  proposed  information 
collection(s)  to  the  OfRce  of 
Management  and  Budget  (OMB)  for  its 
review  and  approval  tmder  the 


Paperwork  Reduction  Act  (Title  44 
U.S.C.  Chapter  35)  and  under  OMB 
regulations  on  Controlling  Paperwork 
Burdens  on  the  Public  (5  CFR  Part  1320). 
A  copy  of  the  proposed  information 
collection(s)  and  supporting  documents 
is  available  bom  the  agency  clearance 
officer  Usted  in  the  notice.  Any 
comments  on  the  proposal  should  be 
sent  to  the  OMB  desk  officer  hsted  in 
the  notice.  OMB's  usual  practice  is  not 
to  take  any  action  on  a  proposed 
information  collection  imtil  at  least  ten 
working  days  after  notice  m  the  Federal 
Register,  but  occasionally  the  pubUc 
interest  requires  more  rapid  action. 

FOR  FURTHER  INFORMATION  CONTACT 

Federal  Reserve  Board  Clearance 
OfRcei^— Nancy  Steele — Division  of 
Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  DC  20551  (202- 
452-3822). 
OMB  Desk  Officer— Robert  Neal— 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  New  Executive  Office 
Building,  Room  3228,  Washington,  DC 
20503  (202-395-7340). 
Board  of  Governors  of  the  Federal 
Reserve  System,  Request  for  OMB 
approval  to  revise  the  following  report- 
Report  title:  Reports  of  Condition  and 

Income. 
Agency  form  number  FFIEC  031-034. 
OMB  Docket  number  7100-0036. 
Frequency:  Quarterly. 
Reporters:  State  member  banks. 
Annual  reporting  hours:  149,178. 
Small  businesses  are  affected. 
General  description  of  report 

This  information  collection  is 
mandatory  [12  U.S.C.  324]  and  is  given 
partial  confidential  treatment 

State  member  banks  are  required  to 
file  detailed  schedules  of  assets, 
liabilities,  and  capital  accounts  in  the 
form  of  a  condition  report  and  summary 
statement  detailed  schedule  of 
operating  income  and  expense,  sources 
and  disposition  of  income,  and  changes 
in  equity  capital  in  the  form  of  an 
income  statement  and  a  variety  of 
supportuig  schedules.  Data  are  used  for 
supervisory  and  monetary  policy 
purposes.  "The  proposed  revision  for 
Jime  1988  consists  of  the  addition  of  an 
item  asking  whether  the  respondent 
bank  has  had  an  external  audit  in  the 
previous  calendar  year,  and  of  what 
scope.  The  item  would  be  collected  on 
the  June  1988  reports  and  annually 
thereafter  only  on  the  March  report 
date. 


16896 


Fedetal  Regbter  /  Vol  53,  Na  92  /  Thuraday.  May  12.  1988  J  NoticiM 


Board  of  Governors  of  the  Federal  Reserve 
System.  May  5. 1988. 
WiUam  W.  WUes. 
Secretary  of  tke  Board 
|FR  Doc.  8a-10S77  Filed  5-11-88:  8:45  am) 
MUJNQ  COOK  «>«»«*-M 


Bank  of  Montreal  et  ai.;  Acquisitions  of 
Cowpanloa  Engagad  in  Pannissitila 
Noflbanking  AclivtUss 

The  organizatiant  tisted  in  this  notice 
have  applied  under  S  225.23(a)  (2)  or  (f) 
of  the  BoantTs  Itegobtioa  Y  ^12  CFR 
225.23(a)  (2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  cf  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8)  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  1 22525  of 
Regulation  Y  as  closely  related  to 
banlting  and  permissible  for  bank 
holding  companies.  Unless  othewise 
noted,  such  activities  will  be  conducted 
throughout  the  Unites  States. 

Eadi  appbcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Govemon.  btested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  pubUc,  such 
as  greater  conveatence,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effedts,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interest,  or  unsound  banking 
practices."  Any  request  for  a  hearing  on 
this  question  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suf^ce  in  lieu  of 
a  hearing,  identifytag  specifically  any 
questions  of  faet  that  are  in  duspute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Preserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  June  1,4888. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Banlf  of  Montreal,  Montreal, 
Quebec,  Canada,  and  Bankmont 
Financial  Corporation.  Wilmington. 
Delaware,  to  acquire  Harris  Government 


Securities,  Inc..  Chicago.  Illinois,  and 
thereby  engage,  through  company,  in  the 
activities  of  underwriting,  dealing  in. 
brokering,  purchasing,  and  selling  of 
obligations  of  the  U.S.  Government  and 
its  various  agencies  pursuant  to 
§  225.25(b)(16)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
^rstem.  May  6. 1968. 
lames  McAfee. 

Associate  Secretary  of  the  Board. 
[PR  Doc.  88-10678  Filed  5-11-88:  8:45  am] 
SILUNQ  CODE  •S10-«T-4l 


First  UtcMisId  Financial  Corp.  et  aL; 
Formations  of,  Acquisitions  by;  and 
Mergers  of  Banl(  Holding  Con^NHiies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  ot  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  no  later  than  June  1, 
1988. 

A.  Federal  Reswve  Bank  of  Boston 
(Robert  M.  Brady.  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  First  Litchfield  Financial 
Corporation,  Litchfield.  Cormecticut;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  The  First  National  Bank  of 
Litchfield,  Litchfield.  Connecticut. 

B.  Fedanl  Reserve  Bank  of  Cleveland 
(John  J.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street.  Cleveland.  Ohio  44101: 

1.  Pikeville  National  Corporation, 
Pikeville,  Kentucky:  to  acquire  100 
percent  of  the  voting  shares  of  Whitley- 
Williamsburg  Financial  Corp.. 


WiUiMMfani^  Ka^ncksr.  and  thereby 
indirectly  aa|Bii«  Fanners  National 
Bank,  WUHaMb««g.  Kentucky. 
Conoients  on  this  appbcatico  must  be 
received  by  }une  S.  UMB. 

C.  F«dn«l  Reeanw  Bvik  of  Atlanta 
(Robert  E.  Hedc  Vice  President)  104 
Marietta  Street.  NW..  Atlanta.  Georgia 
30303: 

1.  Voltmteer  State  Bancshares,  Inc., 
Portland,  Tennessee;  to  merge  with  BOG 
Bancorp.  Inc..  Woodbory,  Tennessee, 
and  thereby  indirectly  acquire  Bank  of 
Commerce,  Woodbury,  Tennessee. 

D.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  Michigan  Bank  Corporation. 
Zeeland,  Michigan;  to  merge  with  CSB 
Financial  Corporation.  GreeovUle, 
Michigan,  and  thereby  indirectly  acquire 
Commercial  Bank,  Greenville,  Michigan. 
Comments  on  this  application  must  be 
received  by  June  3, 1988. 

2.  Fort  Madison  Financial  Company, 
Fort  Madison,  Iowa;  to  become  a  baiUc 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Fort 
Madison  Bank  &  Trust  Company,  Fort 
Madison,  Iowa. 

3.  Suburbank  Bancorp,  Inc.,  Palatine, 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  Continental  Bank  of 
Oakbrook  Terrace.  Oakbrook  Terrace. 
Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  8. 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[PR  Doc  88-10S80  Filed  fr-ll-SB:  8:45  am] 
BtUMQ  COK  RW41-M 


Change  In  Bank  Control;  Acquisitions 
of  Shares  of  Banks  or  Bank  HoMIng 
Companies;  Terry  M.  Keattiley 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  l«17{j)t7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  die  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
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Governors.  Comments  must  be  received 
no  later  than  May  27, 1988. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President).  104 
Marietta  Street  N.W.,  Atlanta.  Georgia 
30303: 

■L  Terry  M.  Keathiey.  Stuart  Florida; 
to  retain  6.54  percent  of  the  voting 
shares  of  American  Bank  Capital 
Corporation  of  Florida,  and  thereby 
indirectly  acquire  America)!  Bank  of 
Martin  County.  Stuart,  Florida. 
2.  Joseph  W.  Stephens,  Montevallo, 

-  Alabama,  and  Kermit  Stephens, 
Brierfield.  Alabama:  to  acquire  an 
additional  20.7  percent  of  the  voting 
shares  of  First  State  Corp.,  West 
Blocton.  Alabama,  and  thereby 

.  indirectly  acquire  First  State  Bank  of 
Bibb  Counly,  West  Blocton,  Alabama. 

B.  Federal  Reserve  Baok  of  SL  Louis 
(Randall  C.  Sumner,  Vice  President).  411 

.  Locust  Street.  St.  Louis,  Missouri  63166: 
1.  Peter  D'./affe,  Brooklyn.  New  York: 
to  acquire  81.50  percent  of  the  voting 
shares  Off  First  Fordyce  Bancshares,  Inc.. 
Fordyce.  Arkansas,  and  tiiereby 
indirectly  acquire  First  National  Bank  of 
Fordyce,  Fordyoe,  Aricansas. 

C.  Federal  Beserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President).  101  Market  Street.  San 
Francisco,  CaUfomia  94105: 

1.  Frank  E.  O'Bryan,  Newport  Beach. 
California,  to  acquire  an  additional  9.55 
percent;  Eldon  R.  Eakin,  Gardena, 
California,  to  acquire  an  additional  4.19 
percent;  Wilbur  R.  Hunter.  Lawndale. 
California,  to  acquire  an  additional  1.77 
percent;  Robert  J.  Jones,  Lawndale, 
California,  to  acquire  an  additional  4.6 
percent;  and  Roy  W.  Murdock.  Gardena. 
California,  to  acquire  an  additional  3.97 
percent  of  the  voting  shares  of  American 
Republic  Bancorp,  Torrance.  California, 
and  thereby  indirectly  acquire  Republic 
Bank.  Gardena.  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  6, 198a 

'  James  McAfee,  > 

Associate  Secretary  of  the  Board. 

(FR  Doc.  88-10579  Filed  5-11-88:  8:45  amj 

SIUJNG  COOE  S2tO-01-«l 


TtM  Mitsubishi  Bank,  Ltd.;  Application 
To  Engage  de  Novo  in  Pennissit>le 
nonDaiMniy  Acnvmes 

The  company  listed  in  this  notice  has 
filed  an  appUcation  under  §  225.23(a)(l] 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8)  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 


activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
througout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whedier  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  tiiis  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  simunarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  June  3, 1988. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street.  San 
Francisco,  California  94105: 

1.  The  Mitsubishi  Bank,  Ltd.,  Tokyo, 
Japan;  to  engage  de  novo  through  its 
subsidiary,  Mitsubishi  Capital,  Inc.,  New 
York,  New  York,  in  making,  acquiring,  or 
servicing  loans  or  other  extensions  of 
credit  (including  issuing  letters  of  credit 
and  accepting  drafts)  as  would  be  made 
by  a  commerical  finance  company,  for 
MCI's  account  or  the  account  of  others 
pursuant  to  S  225.25(b)(1):  acting  as  an 
investment  or  financial  adviser  to  the 
extent  of  providing  portfolio  investment 
advice  to  other  persons  pursuant  to 
§  225.5(b)(4)(iii];  and  leasing  personal 
and  real  property  or  acting  as  agent, 
broker,  or  adviser  in  leasing  such 
property  pursuant  to  S  225.25(b)(5)  of  the 
Board's  Regulation  Y. 

Board  of  G<9vemor8  of  the  Federal  Reserve 
System,  May  B.  1988. 

James  McAfee, 

Associate  Secretary  of  the  Board 

[FR  Doc.  88-10581  Filed  5-11-88:  a-45  am] 

BHJJNO  COOC  SaiO-OI-M 


GENERAL  SERVICES 
AOMfMSTRA-nON 

IQSA  Butolin  FMM  A-40,  Supp.  271 

Federal  Travel  Regulations 

AQ0CV:  Federal  Supply  Service,  GSA. 
action:  Notice  xrf  changes  to  the  Federal 
Travel  Regulations. 

summary:  GSA  has  issued  GSA  Bulletin 
FPMR  A-40,  Supplement  27,  to  transmit 
a  change  to  the  Federal  Travel 
Regulations  (FTR).  FPMR  101-7,  to 
include  tax  tables  for  computing  the 
1966  relocation  income  tax  (RTF) 
allowance  and  refine  certain  language 
and  examples. 

EFFECTIVE  DATE:  The  provisions 
transmitted  by  Supplement  27  are 
effective  January  1. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Staff  members,  Regnlations  and  PoHcy 
Division.  FTS  557-1256  (for  non  FTS  use 
AC  703). 
8UPFLSMENTARY  INFORMATION:  GSA  has 

determined  that  this  rule  is  not  a  major 
rule  for  the  purposes  of  Executive  Order 
12291  of  February  17, 1981,  because  it  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more,  a 
major  increase  in  costs  to  consimfiers  or 
others,  or  significant  adverse  effects. 
GSA  has  based  all  administrative 
decisions  underlying  this  rule  on 
adequate  information  concerning  the 
need  for,  and  consequences  of.  this  mle; 
has  determined  that  the  potential 
benefits  to  society  from  this  rule 
outweigh  the  potential  costs  and  has 
maximized  the  net  benefits;  and  has 
chosen  the  alternative  approach 
involving  the  least  cost  to  society. 

Background  Information:  Section 
5724b  of  Subchapter  II  of  Chapter  57, 
title  5.  United  States  Code,  authorizes 
agencies  to  reimburse  transferred 
employees  for  the  additional  income  tax 
liability  they  incur  as  a  result  of  certain 
moving  expense  reimbursements. 
Policies  and  procedures  for  the 
calculation  and  payment  of  a  relocation 
income  tax  (RTT)  allowance  are 
contained  in  the  FTR,  Chapter  2,  Part  11. 
This  supplement  contains  the  tax  tables 
generated  by  the  Internal  Revenue 
Service  (IRS)  specifically  for  use  in 
calculating  1988  RTT  allowance 
payments  and  clarifications  in  policy 
necessitated  by  the  phased 
implementation  of  the  Tax  Reform  Act 
of  1986.  The  basic  procedures  and 
formulas  have  not  changed  from  those 
issued  for  the  1987  RIT  allowance 
payments. 

Advice  to  agencies:  a.  The  Tax 
Reform  Act  of  1966  changed  the  moving 
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expense  deduction  from  an  above-the- 
line  deduction  to  an  itemized  deduction. 
Employees  will  no  longer  be  able  to 
deduct  moving  expenses  if  they  elect  to 
take  the  standard  deduction.  However, 
the  General  Services  Administration 
and  the  IRS  have  determined  that  for 
calculating  taxable  reimbursements 
subject  to  the  RTT  allowance  it  is 
reasonable  to  assume  that  employees 
receive  the  benefit  of  offsetting        j 
deductions  either  through  itemizing 
deductions  or  the  increased  standard 
deduction.  Therefore,  the  RTT  allowance 
shall  be  calculated  as  if  the  employee 
had  itemized  and  claimed  all  allowable 
moving  expense  deductions.  j 

b.  In  addition,  the  80  percent    - 
limitation  on  meal  expense  deductions 
does  not  affect  the  RTT  allowance 
calculations. 

Explanation  of  changes:  This 
supplement  amends  the  FTR  to  include  a 
Federal  Tax  Table  for  1988,  and  Federal 
and  State  Tax  Tables  for  1987.  and  to 
update  the  examples  shown  for 
calculating  the  RTT  allowance.  A 
provision  is  added  to  indicate  that 
calculation  of  the  RTT  allowance  is  not 
affected  by  an  employee's  choice 
between  itemizing  deductions  or  taking 
the  standard  deduction.  A  new 
provision  allows  the  entire  WTA 
payment  to  be  treated  as  an  excess 
payment  if  the  employee  fails  to  file  a 
RTT  allowance  claim  in  a  timely  manner. 
The  certification  provisions  are  revised 
to  require  the  spouse  to  sign  the  tax  { 
information  statement  if  joint  filing 
status  and  spouse's  income  are  claimed. 
Further,  the  examples  in  the  regulation 
have  been  updated  to  reflect  the  new 
tax  rates.  Examples  of  IRS  forms  3903 
and  4782  contained  in  Figxu^s  2-11.8b 
and  2-11.8C  are  deleted.  Agencies  and 
employees  should  refer  to  IRS 
publication  521.  "Moving  Expenses."  for 
guidance  in  using  the  new  forms  for  the 
1987  tax  year.  The  entire  text  of  Part  Z- 
11  is  reprinted  for  user  convenience 
along  with  revised  examples  and 
Federal  and  State  tax  tables  for  1987 
and  1988.  Tax  tables  previously  issued 
for  prior  tax  years  au-e  not  reprinted  but 
should  be  retained  in  the  regulations. 

Accordingly,  the  Federal  Travel 
Regulations  are  amended  as  indicated  in 
the  changes  that  follow. 

Dated  April  26, 1988. 
lohn  Aadanoo, 
Acting  Administrator. 

For  the  reasons  stated  above,  the 
Federal  Travel  Regulations  are  amended 
88  follows: 


CHAPTER  2.  RELOCATION 
ALLOWANCES 

1.  AudMwity:  (Sec  205(c).  63  Stat.  390: 40 
U.S.C.  486(c);  5  U.S.C.  5707;  Executive  Order 
No.  11609.  July  22, 1971  as  amended  by 
Executive  Order  No.  12466,  February  27, 
1964.) 

Put  11.  Reiocation  Income  Tax  (RIT) 
Allowance 

Z  Part  2-11  is  amended  by  revising 
the  text  of  Part  2-11  and  the  footnotes  in 
Example  1  in  Figure  2-11.8a.  deleting 
Examples  2  and  3  in  Figures  2-11.8b  and 
2-11.8C  and  revising  Example  4  in  Figure 
2-11.8d  and  redesignating  it  as  Example 
2.  Figure  2-11.8b.  to  read  as  follows: 

Part  11.  Relocation  Income  Tax  (RTT) 
Allowance 

2-11.1.  Authority. 

Payment  of  a  relocation  income  tax 
(RTT)  allowance  is  authorized  to 
reimburse  eligible  transferred 
employees  for  substantially  all  of  the 
additional  Federal.  State,  and  local 
income  taxes  incurred  by  the  employee, 
or  by  the  employee  and  spouse  if  a  joint 
titx  return  is  filed,  as  a  result  of  certain 
travel  and  transportation  expenses  and 
relocation  allowances  which  are 
furnished  in  kind,  or  for  which 
reimbursement  or  an  allowance  is 
provided  by  the  Government  (5  U.S.C. 
5724b.  as  amended).  The  RTT  allowance 
shall  be  calculated  and  paid  as  provided 
in  this  Part  11. 

2-ll.Z  Coverage. 

a.  Eligible  employees.  Payment  of  a 
RTT  allowance  is  authorized  for 
employees  transferred  on  or  after 
November  14. 1983.  in  the  interest  of  the 
Government  from  one  official  station  to 
another  for  permanent  duty.  The 
effective  date  of  an  employee's  transfer 
is  the  date  the  employee  reports  for  duty 
at  the  new  official  station  as  provided  in 
paragraph  2-1.4J. 

b.  Individuals  not  covered.  The 
provisions  of  this  Part  11  are  not 
applicable  to  the  following  individuals 
or  employees: 

(1]  New  appointees  as  defined  in  2- 
1.5e,  including  those  covered  under  2- 
1.5f  (i.e..  new  appointees  to  shortage 
category  or  Senior  Executive  Service 
positions,  and  new  Presidential 
appointees]  and  2-1.5g(2)  (i.e..  new 
appointees  to  overseas  posts  of  duty); 

(2)  Employees  assigned  under  the 
Government  Employees  Training  Act 
(see  5  U.S.C.  4109):  or 

(3)  Employees  returning  bom  overseas 
assignments  for  the  piupose  of 
separation. 


2-11.3.  Types  of  Moving  Expenses  or 
Allowances  Covered  and  General 
Limitations 

The  RLT  allowance  is  by  law  limited 
as  to  the  types  of  moving  expenses  that 
can  be  covered.  The  law  authorizes 
reimbursement  of  additional  income 
taxes  resulting  from  certain  moving 
expenses  furnished  in  kind  or  for  which 
reimbursement  or  an  allowance  is 
provided  to  the  transferred  employee  by 
the  Government.  However,  such  moving 
expenses  are  covered  by  the  RTT 
allowance  only  to  the  extent  that  they 
are  (1)  actually,  paid  or  incurred,  and  (2) 
are  not  allowable  as  a  moving  expense 
deduction  for  tax  purposes,  llie  types  of 
expenses  or  allowances  listed  in  a 
through  i.  below,  are  covered  by  the  RIT 
allowance  within  the  limitations 
discussed. 

a.  En  route  travel.  Travel  (including 
per  diem)  and  transportation  expenses 
of  the  transferred  employee  and 
immediate  family  for  en  route  travel 
from  the  old  official  station  to  the  new 
official  station.  (See  FTR  Part  2-2.) 

b.  Household  goods  shipment 
Transportation  (including  temporary 
storage)  expenses  for  movement  of 
household  goods  from  the  old  official     - 
station  to  the  new  official  station.  (See 
FTR  Part  2-8.) 

c.  Nontemporary  storage  expenses. 
Allowable  expenses  for  nontemporary 
storage  of  household  goods  belonging  to 
an  employee  transferred  on  or  after 
November  14, 1983,  through  October  11. 
1984,  to  an  isolated  location  in  the 
conterminous  United  States.  (See  FTR  2- 
9.1.)  Nontemporary  storage  expenses  are 
not  covered  by  the  RTT  allowance  fw 
transfers  on  or  after  October  12, 1984. 
(See  2-11.4C.) 

d.  Mobile  home  movement  Expenses 
for  the  movement  of  a  mobile  home  for 
use  as  a  residence  when  movement  is 
authorized  instead  of  shipment  and 
temporary  storage  of  household  goods. 
(See  FTR  Part  2-7.) 

e.  Househunting  trip.  Travel  (including 
per  diem]  and  transportation  expenses 
of  the  employee  and  spouse  for  one 
round  trip  to  the  new  official  station  to 
seek  permanent  residence  quarters.  (See 
FTR  Part  2-4.) 

f.  Temporary  quarters.  Subsistence 
expenses  of  the  employee  and 
immediate  family  during  occupancy  of 
temporary  quarters.  (See  FTR  Part  2-5.) 

g.  Real  estate  expenses.  Allowable  '' 
expenses  for  the  sale  of  the  residence 
(or  expenses  of  settlement  of  an 
unexpired  lease)  at  the  old  official 
station  and  for  purchase  of  a  home  at 
the  new  official  station  for  which 


reimbursement  is  received  by  the 
employee.  (See  FTR  Part  2-fl.) 

h.  Miscellaneous  expense  allowance. 
A  miscellaneous  expense  allowance  for 
the  purpose  of  defraying  certain 
expenses  associated  with  discontinuing 
a  residence  at  one  location  and 
establishing  a  residence  at  the  new 
location  in  connection  with  an 
authorized  or  approved  permanent 
change  of  station.  (See  FTR  2-3.) 

i.  Relocation  services.  Payments,  or 
portions  thereof,  made  to  a  relocation 
service  company  for  services  provided 
to  a  transferred  employee  (see  FTR  Part 
2-12],  subject  to  the  conditions  stated 
below  and  within  the  general  limitations 
of  this  paragraph  applicable  to  other 
covered  expenses. 

(1)  For  employees  transferred  on  or 
after  November  14. 1983.  through 
October  11.  1984.  The  amount  of  a 
broker's  fee  or  real  estate  commission, 
or  other  real  estate  sales  transaction 
expenses  which  normally  are 
reimbursable  to  the  employee  under 
FTR  2-6.2  but  have  been  paid  by  a 
relocation  service  company  incident  to 
an  assigned  sale  from  the  employee, 
provided  that  such  payments  constitute 
income  to  the  employee.  For  the 
purposes  of  this  regulation,  an  assigned 
sale  occurs  when  an  employee  obtains  a 
.binding  agreement  for  the  sale  of  his/her 
residence  and  assigns  the  inherent  rights 
and  obligations  of  that  agreement  to  a 
relocation  company  that  is  providing 
services  under  contract  with  the 
employing  agency.  For  example,  if  the 
employee  incurs  an  obligation  to  pay  a 
specified  broker's  fee  or  real  estate 
^commission  under  the  terms  of  the  sales 
agreement  this  obligation  along  with  tte 
sales  agreement  is  assigned  to  the 
reiocation  company  and  may,  upon 
payment  of  the  obligation  by  the 
relocation  company,  constitute  income 
to  the  employee.  (See  FTR  2-12.7 
entitled  'Income  tax  consequences  of 
using  relocation  companies.") 

(2)  For  employees  transferred  on  or 
after  October  IZ  1984.  Expenses  paid  by 
a  relocation  company  providing 

.  relocation  services  to  the  transferred 
employee  iMvsuant  to  a  contract  with 
the  employing  agency  to  the  extent  such 
payments  constitute  income  to  the 
employee.  (See  FTR  2-12.7.) 

Note. — See  FTR  reference  shown  in 
parentheses  for  reimbursement  provisions  for 
each  allowance  listed  in  a  throi^  I  above. 
Sec  Section  217  of  the  Internal  Revenue  Code 
(IRC)  and  Internal  Revenue  Service  (IRS) 
Publication  521  entitled  "Moving  Expenses" 
and  appropriate  State  and  local  tax  authority 
piAfications  for  additional  infonnation  on  the 
.taxability  of  moving  expense  rnmbursements 
and  the  allowable  tax  deductions  for  moving 
expenses. 


2-11.4.  Exclusions  From  Coverage 

The  provisions  of  this  Part  11  are  not 
applicable  to  the  following: 

a.  Any  tax  Uability  that  may  result 
from  payments  by  the  Government  to 
relocation  companies  on  behalf  of 
employees  transferred  on  or  after 
November  14, 1983,  through  October  11. 
1984,  other  than  the  payments  for  those 
expenses  specified  in  2-11.31(1). 

b.  Any  tax  liability  incurred  for  local 
income  taxes  other  than  city  income  tax 
as  a  result  of  moving  expense 
reimbursements  for  employees 
transferred  on  or  after  November  14, 

1983,  through  October  11, 1984.  (See 
definition  in  2-11.5b.] 

c.  Any  tax  liability  resulting  from 
reimbursed  expenses  for  any 
nontemporary  storage  of  household 
goods  except  as  specifically  provided 
for  in  2-11.3C. 

d.  Any  tax  liability  resulting  from  paid 
or  reimbursed  expenses  for  shipment  of 
a  privately  owned  automobile. 

e.  Any  tax  liability  resulting  from  an 
excess  of  reimbursed  amounts  over  the 
actual  expense  paid  or  incurred.  For 
instance,  if  an  employee's 
reimbursement  for  the  movement  of 
household  goods  is 'based  on  the 
commuted  rate  schedule  and  his/her 
actual  moving  expenses  are  less  than 
the  reimbursement  the  tax  liabiUty 
resulting  fnm  the  difference  is  not 
covered  by  the  RTT  allowance.  (See  2- 
11.8c(2)(a).) 

f.  Any  tax  liability  resulting  from  an 
employee's  decision  not  to  deduct 
moving  expenses  for  which  a  tax 
deduction  is  allowable  under  the 
Internal  Revenue  Code  or  appropriate 
State  and  local  tax  codes.  (See  2- 
11.8b(l)  and  2-11.8c(2).) 

2-11.5.  Definitions  and  discussion  of 
terms 

For  purposes  of  this  part,  the 
following  definitions  will  apply: 

a.  State  income  tax.  A  tax,  imposed 
by  a  State  tax  authority,  that  is 
deductible  for  Federal  income  tax 
purposes  as  a  State  income  tax  under 
section  16^a)(3]  of  the  IRC.  "State" 
means  any  one  of  the  several  States  of 
the  United  States  and  the  District  of 
Columbia. 

b.  Local  income  tax.  A  tax,  imposed 
by  a  recognized  city  or  coiuity  tax 
authority,  that  is  deductible  for  Federal 
income  tax  purposes  as  a  local  (city  or 
county)  income  tax  under  section 
164(a)(3]  of  the  IRC;  except  that  for 
employees  transferred  on  or  after 
November  14, 1983,  through  October  11, 

1984,  local  income  tax  shall  be 
construed  to  mean  only  city  income  tax. 
For  purposes  of  this  regulation: 


(1]  "City"  means  any  unit  of  general 
local  government  which  is  classified  as 
a  municipaUty  by  the  Bureau  of  the 
Census,  or  which  is  a  town  or  township 
that  in  the  determination  of  the 
Secretary  of  the  Treasury  possesses 
powers  and  performs  functions 
comparable  to  those  associated  with 
municipalities,  is  closely  settled,  and 
contains  within  its  boimdaries  no 
incorporated  places  as  defined  by  the 
Bureau  of  the  Census  (31  CFR 
215.2(b)(1)). 

(2)  "County"  means  any  unit  of  local 
general  government  which  is  classified 
as  a  county  by  the  Bureau  of  the  Census 
(31  CFR  215.2(e)). 

c.  Covered  moving  expense 
reimbursements  or  covered 
reimbursements.  As  used  herein,  these 
terms  include  those  moving  expenses 
listed  in  2-11.3  as  being  covered  by  the 
RTT  allowance  and  which  may  be 
furnished  in  kind,  or  for  which 
reimbursement  or  an  allowance  is 
provided  by  the  Government 

d.  Covered  taxable  reimbursements. 
Covered  moving  expense 
reimbursements  minus  the  tax 
deductions  allowable  under  the  IRC  and 
IRS  regulations  for  moving  expenses. 
(See  determination  in  2-11.8C.] 

e.  Year  1  or  reimbursement  year.  The 
calendar  year  in  which  reimbursement 
or  payment  for  moving  expenses  is 
made  to,  or  for,  the  employee  under  the 
provisions  of  the  FTR.  Chapter  2.  All  or 
part  of  these  reimbursements  (see  2- 
11.6]  are  reported  to  the  IRS  as  income 
(wages,  salary,  or  other  compensation] 
to  the  employee  for  that  tax  year  under 
the  provisions  of  the  IRC  and  IRS 
regulations,  and  are  subject  to  Federal 
tax  withholding.  The  withholding  tax 
allowance  fWTA]  (see  1,  below)  is 
calculated  in  Year  1,  to  cover  the 
employee's  Federal  tax  withholding 
obl^ations  each  time  covered  moving 
expense  reimbursemei^ts  are  made  that 
result  in  a  Federal  tax  withholding 
obligation.  For  purposes  of  this 
regulation,  an  advance  of  funds  for  any 
of  the  covered  moving  expenses  is  not 
considered  to  be  a  reimbursement  or  a 
payment  until  the  travel  voucher 
settlement  for  such  expenses  takes 
place.  If  an  employee's  reimbursement 
for  moving  expenses  is  spread  over 
more  than  one  year,  he/she  will  have 
more  than  one  Year  1. 

f.  Year  2.  The  calendar  year  in  which 
a  claim  for  the  RIT  allowance  is  paid. 

(1)  Generally,  Year  2  will  be  the 
calendar  year  immediately  following 
Year  1  and  in  which  the'employee  files  a 
tax  return  refiecting  his/her  tax  liability 
for  income  received  in  Year  1.  However, 
there  may  be  instances  where  the 
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employee's  claims  submission  and/or 
payment  of  the  HIT  allowance  is 
delayed  beyond  the  calendar  year 
immediately  following  Year  1.  (Year  1 
will  always  be  the  calendar  year  that 
reimbursements  are  received;  see  e, 
above.)  Year  2  will  be  the  calendar  year 
in  which  the  RTF  allowance  is  actually 
paid. 

(2)  The  RTF  allowance  is  calcrilated  in 
Year  2  and  paid  to  cover  the  additional 
tax  liability  (resulting  from  moving 
expense  reimbursements  received  in 
Year  1)  not  covered  by  the  WTA  paid  in 
Year  1.  If  an  employee's  covered  taxable 
reimbursements  are  spread  over  more 
than  one  year,  he/she  will  have  more 
than  one  Year  2. 

g.  Federal  withholding  tax  rate 
(FWTR).  The  tax  rate  apphed  to 
incremental  income  to  determine  the 
amount  to  be  withheld  for  Federal 
income  tax  from  salary  or  other 
compensation  such  as  moving  expense 
reimbursements.  Because  moving 
expense  reimbursements  constitute 
supplemental  wages  for  Federal  income 
tax  purposes,  the  20  percent  flat  rate  of 
withholding  is  generally  applicable  to 
such  reimbursements.  (See  2-11.7c.) 
Agencies  should  refer  to  the  Treasury 
Fiscal  Requirements  Manual,  ITFRM  3- 
5000,  and  applicable  IRS  regulations  for 
complete  and  up-to-date  information  on 
this  subiect 

h.  Earned  income.  For  purposes  of  the 
RTF  allowance,  "earned  income"  shall 
include  only  the  gross  compensation 
(salary,  wages,  or  other  compensation 
such  as  reimbursement  for  moving 
expenses  and  the  related  WTA  (see  n, 
below)  and  any  RTT  allowance  (see  m. 
below)  paid  for  moving  expense 
reimbursement  in  a  prior  year)  that  is 
reported  as  income  on  IRS  Form  W-2  for 
the  employee  (employee  and  spouse,  if 
filing  jointiy],  and  if  applicable,  the  net 
earnings  (or  loss)  for  self-employment 
income  shown  on  Schedule  SE  of  the 
IRS  Form  1040.  Earned  income  may  be 
bom  more  than  one  source.  (See  2- 
11.8d.) 

i.  Marginal  tax  rate  (MTR).  The  tax 
rate  (for  example  35  percent)  appUcable 
to  a  specific  increment  of  income.  The 
Federal  and  State  marginal  tax  rates  to 
he  used  in  calculating  the  RTT  allowance 
are  provided  in  appendices  2-11  .A,  B, 
and  C.  See  2-11.8e(3)  for  instiiictions  on 
local  marginal  tax  rate  determinations. 

j.  Combined  marginal  tax  rate 
(CMTRJ.  A  single  rate  determined  by 
combining  the  applicable  marginal  tax 
rates  for  Federal,  State,  and  local 
income  taxes,  using  the  formulas 
provided  in  2-11.8e(4). 

k.  Gross-up.  Payment  for  the 
estimated  additional  income  tax  liability 
incurred  by  an  employee  as  a  result  of 


reimbursements  or  payments  by  the 
Government  for  the  covered  moving 
expense  reimbursements  Usted  in  2-11.3. 

I.  Gross-up  formulas.  The  formulas 
used  to  determine  the  amount  of  the 
gross-up  for  the  WTA  and  the  RTT 
allowance.  The  formulas  used  herein 
(see  2-11.7d  and  2-11.8f)  compensate  the 
employee  for  the  initial  tax.  the  tax  on 
tax.  etc.  Note  that  the  WTA  gross-up 
formula  in  2-11.7d  is  different  than  die 
RTT  gross-up  formula  prescribed  in  2- 
11.8f. 

m.  RTF  allowance.  The  amount  of 
payment  computed  and  paid  in  Year  2  to 
cover  substantially  all  of  the  estimated 
additional  t9x  liability  incurred  as  a 
residt  of  the  covered  moving  expense ' 
reimbursements  received  in  Year  1. 

n.  Withholding  tax  allowance  (WTA). 
The  withholding  tax  allowance  (WTA). 
paid  in  Year  1.  covers  the  employee's. 
Federal  income  tax  withholding  liability 
on  covered  taxable  reimbursements 
received  in  Year  1.  The  amount  is 
computed  by  applying  the  withholding 
gross-up  formula  prescribed  in  2-11.7d 
(using  the  Federal  withholding  tax  rate) 
each  time  that  a  Federal  withholding 
obligation  is  incurred  on  covered 
moving  expense  reimbursements 
received  in  Year  1.  Grossing-up  the 
Federal  withholding  amount  protects  the 
employee  from  having  to  use  part  of  his/ 
her  moving  expense  reimbursement  to 
pay  Federal  withholding  taxes.  (See  2- 
11.7.) 

2-11.6,  Procedures  in  general. 

a.  This  regulation  sets  forth 
procedures  for  the  computation  and 
payment  of  the  RTT  allowance  and 
defines  agency  and  employee 
responsibilities.  This  r^ulation  does  not 
require  changes  to  those  internal  fiscal 
procedures  established  by  the  individual 
agencies  pursuant  to  IRS  r^g^ations.  or 
the  Treasury  Fiscal  Requirements 
Manual,  provided  that  the  intents  olP  the 
statute  authorising  the  RTT  allowance 
and  this  regulation  are  not  disturbed. 

b.  The  total  amount  reimbursed  or 
paid  to  the  employee,  or  on  his/her 
behalf,  for  travel,  transportation,  and 
other  relocation  expenses  and 
allowances  is  includable  in  the 
employee's  gross  income  pursuant  to  the 
ERC  and  certain  State  or  local 
government  tax  codes.  Some  moving 
expenses  for  which  reimbursements  are 
received  m&y  be  deducted  fit>m  income 
by  the  employee  as  moving  expense 
deductions,  subject  to  certain  limitations 
prescribed  by  the  IRS  or  pertinent  State 
or  local  tax  authorities.  Reimbursements 
for  nondeductible  moving  expenses  are 
subject  to  income  tax.  (See  IRS 
Publication  521  entiUed  "Moving 
Expenses"  and  the  appropriate  State 


and  local  tax  cpdes  for  detailed 
information.) 

c.  Usually,  if  the  employee  is 
reimbursed  for  nondeductible  moving 
expenses,  the  amount  of  these 
reimbursements  is  subject  to 
withholding  of  Federal  income  tax  in 
accordance  with  IRS  regulations  at  the 
time  of  reimbursement  Under  existing 
fiscal  procedures,  the  amount  of  the 
employee's  withholding  obligation  is 
usually  deducted  either  from 
reimbursements  for  the  moving 
expenses  at  the  time  of  reimbursement 
or  from  the  employee's  salary.  (See 
Treasury  Fiscal  Requirements  Manual 
for  Federal  Agencies.) 

d.  Payment  of  a  WTA  established 
herein  will  offset  deductions  for  the 
Federal  income  tax  withholding  on 
moving  expense  reimbursements  and  on 
the  WTA  itself,  from  the  employee's 
moving  expense  reimbursements  or  fixim 
salary. 

e.  The  total  amount  of  the  RTF 
allowance  can  be  computed  after  the 
end  of  Year  1  as  soon  as  the  earned 
income  level  income  tax  filing  status, 
total  covered  taxable  reimbursements, 
and  the  applicable  marginal  tax  rates 
can  be  determined.  Employee  claims  for 
the  RTF  allowance  should  be  submitted 
in  accordance  with  this  regulation  and 
the  employing  agency's  procedures. 

f.  Procedures  are  prescribed  in  2-11.7 
and  2-11.8  for  computation  and  payment 
of  the  WTA  and  the  RTF  allowance. 
These  procedures  are  built  on  existing 
fiscal  procedures  and  IRS  regulations 
regarding  reporting  of  employee  income 
fixim  reimbursements  and  withholding  of 
taxes  on  supplemental  wages. 

2-11.7.  Procedures  for  determining  the 
WTA  in  Year  1. 

a.  General  rules.  The  WTA  is 
designed  to  cover  only  the  employee's 
witl^olding  tax  obligation  for  Federal 
income  taxes  on  income  resulting  from 
covered  moving  expense 
reimbursements.  (Siee  definition  in  2- 
11.5c.)  Other  withholding  tax 
obligations,  if  any,  such  as  for  social 
security  taxes  or  for  State  and/or  local 
income  taxes  on  income  resulting  bom. 
moving  expense  reimbursements  shall 
not  be  included  in  the  calculation  of  the 
WTA  payment  "Fhe  amount  of  the  WTA 
is  equal  to  the  Federal  income  tax 
withholding  obligation  incurred  by  the 
employee  on  covered  moving  expense 
reimbursements  (which  are  not  o&et  by 
deductible  moving  expenses)  and  on  the 
WTA  itself.  Each  time  covered  moving 
expense  reimbursements  are  paid  to  or 
on  behalf  of  the  employee,  the  WTA 
shall  be  calculated,  accounted  for,  and 
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reported  as  provided  in  b  through  g, 
below. 

.b.  Determination  of  amount  of 
reimbursement  subject  to  withholding. 
Under  IRS  regulations,  income  resulting 
&Y>m  reimbursements  for  nondeductible 
moving  expenses  is  subject  to 
withholding  of  Federal  income  taxes. 
(See  IRS  Publication  521,  "Moving 
Expenses.")  There  are  some  moving 
expenses  which  may  be  reimbursed  but 
are  not  covered  taxable  reimbursements 
(see  definition  in  2-11. 5d]  for  purposes 
of  the  WTA  and  RFF  allowance 
calculations,  such  as  nontemporary 
storage  of  household  goods.  (See 
exclusions  in  2-11.4.)  Therefore,  the 
actual  amoimt  of  the  covered  taxable 
reimbursements  may  be  different  than 
the  amount  of  nondeductible  moving 
expenses  subject  to  Federal  income  tax 
withholding.  Because  the  difference  in 
these  amounts  should  not  be  substantial, 
the  amount  of  nondeductible  moving 
expenses  subject  to  Federal  income  tax 
withholding,  as  determined  by  the 
agency  pursuant  to  IRS  regulations,  may 
be  used  in  calculating  the  WTA.  (Note 
that  the  RFF  calculation  procedure  in  2- 
11.8  requires  determination  of  covered 
taxable  reimbursements.) 

c  Determination  of  Federal 
withholdiflg  tax  rate  (FWTR).  Because 
moving  expense  reimbursements 
constitute  supplemental  wages  for 
Federal  income  tax  purposes,  the  20 
percent  flat  rate  of  withholding  is 
generally  applicable  to  income 
generated  by  such  reimbursements.  Hie 
20  percent  rate  should  bemused  in  ■ 
calculating  the  WTA  unless  imder  an 
agency's  internal  fiscal  (vnthholding) 
procedures  a  different  withholding  rate 
is  used  pursuant  to  IRS  tax  regulations. 
In  such  cases,  the  applicable 
withholding  rate  shall  be  substituted  for 
the  20  percent  rate  in  the  calculation 
shown  in  d,  below. 

d.  Calculation  of  the  WTA.  The  WTA 
is  calculated  by  substituting  the 
amounts  determined  in  2rll.7b  and  c, 
above,  into  the  WTA  gross-up  formula 
shown  below: 


Formula: 
Y 


1-X 


(N) 


where: 

Y=VVTA 

X = FWTR  (generally.  20  percent) 

N= nondeductible  moving  expenses/ 
covered  taxable  reimbursements 
Example: 

If  X= 20  percent 

•N=$21.800 


Then 
Y 


.20 


1.00-.20 


($21,800) 


Y=.2S  ($21,800) 
Y=$5.4S0 

e.  WTA  payment  and  employee 
agreement  for  repayment  (1)  The  WTA 
may  be  calculated  several  times  within 
Year  1  if  reimbursements  for  moving 
expenses  are  made  on  more  than  one 
travel  voucher.  Each  time  an  employee 
is  reimbursed  for  moving  expenses 
which  are  subject  to  Federal  tax 
withholding  in  accordance  with  the  IRS 
regulations,  the  WTA  will  be  calculated 
and  paid  unless  the  employee  fails  to 
comply  with  the  requirements  in  (2), 
below. 

(2)  llie  employee  shall  be  required  to 
agree  in  writing  to  (a)  repay  any  excess 
amount  paid  to  him/her  in  Year  1  (see  2- 
11.8f(4)  and  2-11.9b(3)),  and  (b)  submit 
the  required  certified  tax  information 
and  claim  for  his/her  RTF  allowance 
within  a  reasonable  length  of  time  (as 
determined  by  the  agency)  after  the 
close  of  Year  1.  Failure  of  the  employee 
to  comply  with  this  requirement  will 
preclude  the  agency's  payment  of  the 
WTA.  The  entire  WTA  will  be 
considered  aq  excess  payment  if  the  RFF 
allowance  claim  is  not  submitted  in  a 
timely  manner  to  settie  the  RFF 
allowance  account 

f.  Determination  of  employee's 
withholding  tax  on  WTA.  Since  the 
amount  of  the  WTA  is  considered 
income  to  the  employee,  it  is  subject  to 
the  same  tax  withholding  requirements 
as  all  other  moving  expense 
reimbursements.  See  Treasury  Fiscal 
Requirements  Manual  for  Federal 
Agencies,  Section  4080,  Moving  Expense 
Requirements,  for  withholding 
requirements. 

g.  End  of  year  reporting.  At  the  end  of 
the  year,  agencies  generally  are  required 
to  issue  IRS  Fonn(8)  W-2  for  each 
employee  showing  total  gross 
compensation  (including  moving 
expense  reimbursements)  and  the 
applicable  amount  of  Federal  taxes 
withheld.  For  tax  reporting  purposes,  the 
WTA  is  to  be  treated  as  a  moving 
expense  reimbursement.  Hie  total 
amount  of  the  employee's  WTA's  paid 
during  the  year  as  well  as  the  amount  of 
moving  expense  reimbursements  should 
be  included  as  income  on  the 
employee's  Form  W-2.  "Fhe  Federal  tax 
withhholding  amount  applicable  to  the 
moving  expense  reimbursements  and 
the  WTA  should  also  be  included  on  the 
employee's  Form  W-2.  The  amount  of 
the  WTA's  also  will  be  furnished  to  the 
employee  along  with  the  amount  of 
moving  expenses  reimbursements  on 
IRS  Form  47892  or  another  itemized 


listing  provided  for  the  employee's  use 
in  preparing  his/her  tax  return,  (see  IRS 
regulations  for  further  guidance)  and  in 
claiming  the  RFF  allowance  as  provided 
in  2-11.& 

2-11.8.    Rules  and  procedures  for 
determining  the  RIT  allowance  in  Year 
2. 

a.  Summary/overview  of  procedures. 
"Fhe  RFF  allowance  will  be  calculated 
and  claimed  in  Year  2.  (See  definition  in 
2-11.5f.)  lliis  can  be  accomplished,  as 
soon  as  the  employee  can  determine 
earned  income  (as  defined  herein), 
income  tax  filing  status,  covered  taxable 
reimbursements  for  year  1  (see 
definition  in  2-11.5e)  and  the  applicable 
marginal  tax  rates.  "The  RFF  allowance  is 
then  calculated  using  the  gross-up 
formular  under  procedures  prescribed 
herein.  Since  the  RFF  allowance  is 
considered  income,  appropriate 
withholding  taxes  on  the  RFF  allowance 
are  deducted  and  the  balance 
constitutes  the  net  payment  to  the 
employee.  Rules,  procedures,  examples, 
and  prescribed  tax  tables  for  these 
calculations  are  provided  in  b  through  h, 
below,  and  in  the  figures  and 
appendices  to  this  Part  11. 

b.  General  rules  and  assumptions.  (1) 
llie  procedures  prescribed  herein  for 
calculations  and  payment  of  the  RTF 
allowance  are  based  on  certain 
assumptions  jointly  developed  by  GSA 
and  IRJS,  and  tax  tables  developed  by 
IRS.  This  approach  avoides  a  potentially 
controversiej  and  administratively 
burdensome  procedure  requiring  die 
employee  to  furnish  extensive 
documentation,  such  as  certified  copies 
of  actual  tax  returns  and  reconstructed 
returns,  in  support  of  a  claim  for  a  RFF 
allowance  payment.  Specifically  the 
following  assumptions  have  been  made: 

(a)  The  employee  will  claim  allowable 
moving  expense  deductions  for  the  same 
tax  year  in  which  the  corresponding 
moving  expense  reimbursements  are 
included  in  income; 

(b)  Changes  to  the  IRC  applicable  to 
the  1987  and  subsequent  tax  years, 
require  that  allowable  moving  expense 
deductions  must  be  taken  as  an  itemized 
deduction  from  gross  income  rather  than 
as  an  adjustment  to  gross  income  as  in 
previous  tax  years.  It  is  assumed  that 
employees  will  receive  the  benefit  of 
allowable  moving  expense  deductions  to 
offset  income  either  by  itemizing  their 
moving  expense  deductions  or  through 
the  increased  standard  deductions. 

(c)  Prior  to  the  Tax  Reform  Act  of 
1986,  it  was  assumed  that  the 
employee's  (and  spouse's,  if  a  joint 
return  is  filed)  earned  income,  filing 
status,  and  CMTR  determined  for  Year  1 
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(and  ued  in  detenriuig  tbt  RTT 
aBcwvBoe  ia  Tew  2)  wmM  maaiRL  Ikt 
saoM  or  «HMid  wit  be  rabstanliallf 
difluiMC  to  tilt  ateai  and  — hwequwit 
tax  years.  However,  the  Tax  Refstm  act 

nf  IQHft  MihatQntiaUy  rhang^  tho    . 

Federal  tax  rates.  Until  tha  tranaition  to 
the  new  tax  rates  is  coifipleted,  it  is 
necessary  to  compute  a  separate  CMTR 
for  Tear  1  and  for  Tear  Z.  (See  e,  hekm.\ 
The  fbnnnla  for  calcalating  any  MT 
allowances  to  be  paid  in  1968,  wnicB  is 
undianged  from  1987,  is  shown  in  f,  i 
below.  R  i»  assumed  that  within  the 
accuracy  of  the  eaknlation,  the  State 
and  focal  tax  rates  for  Tear  1  and  Year  2 
will  remain  the  same  or  wiH  not  be 
sabstantiaOy  different.  Therefore,  the 
State  and  focal  tax  rates  for  Tear  I  ritaH 
be  used  in  calcalatiag  the  CKfTR  for 
Year  2 

(2)  The  prescribed  procedures  which 
yield  an  estimate  of  an  employee's 
adcGtionat  tax  tiabflify  due  to  moving 
expense  reimbursements  are  to  be  used 
unifoimly.  They  are  not  to  be  aiQusted 
to  accomodata  an  empfoyee'a  unique 
circumstance  which  may  differ  from'  the 
assumed  circumstances  stated  m  (IL 
above.  T 

[Sj  An  adiiistment  of  the  RIT 
allowance  paid  in  Year  2  foe  the  coveted 
taxable  reiBbuisements  received  in 
Year  1  is  required  if  the  tax  infonnatioB 
certified  ta  on  the  RTT  allowance  claim, 
is  diffetent  than  thai  shown  en  the 
actual  Federal  tax  return  filed  wOb  JRS 
for  Year  1  or  fhan^^tA  fg^  guy  fgasoa 
after  fifing  of  the  tax  letum,.  so  aa  toi 
affect  the  CMTR'a  used  in  the  RTT    I 
allowance  fafa-ulatioo.  @ee  3-lua  for 
claims  piocedutes. 

clktermmatimK^caventflajQoble 
reimbmstweatB.  (l>GeneraBy.  Ae 
anwnt  »l  the  aewued  fxabfo 

moving  expense  lehnbersemrols  for  the 
alloweace*  listed  to  3-11.9  that  was 
included  in  the  employee's  tocame  to 
Year  1.  and  fb)  the  nuudmoBi  iMMynt  of 
allowaUe  anvtog  expeaasa  that  nay  be 
claiaKd  aa  e  Bwvta^exaaaas  dnhaABi 
bytka  cmptoyec  OB  his/har  Ftedssat  tax 
retomanderBStaxwfgdaHoasto 
ofZsst  the  iaoame  neaidftB^  faom  moviag 
expaaas  iiMhiaiyiiisiiti  far  Year  1.  The 
coveted  taxable  BiasbaaBatanta  Witt  be 
detetaned  aa  ii  the  aapioyae  bad 
iteratoad  and  dedncted  aft  alawable 
moai^f  expense  dedactioas.  {See 
assumpltoa  aada  to  a^nJb(l)^)L}  U  the 
employee  is  pradsdcd  fraas  datoto^ 
moving  expeoae  dednettons  baaaasc  he/ 
she  does  not  meet  BtS  requizeai^rtB  kr 
the  distance  tost  then  toe  ameoat  of 
caaased  tiratoa  iiJatowafientois  tia 


same  as  the  amount  of  covered  moving 
expense  xeimharsementB.  (See  3-11.5d.) 
(2)  For  purposes  of  calculating  the  RTT 
allowance,  the  following  tptdmk  ndes 
apply  to  the  determination  of  mowtog 
expense  dedoctmna  ta  affBstm«v&^ 
expenses  rehnbasaeaHRto  re^Bted  as 


(a)The  total) 
(which  was  r^octed  aa  iaeaaia)  for  (he 
expeasea  e<  ea  ronte  tnael  far  the 
employee  aad  faat^  ^ec  2-0.aa|  aad 
transportattoB  (iacfadiagip  to  30  dayv 
teaipocary  storage)  of  koaashahi  gooda 
(see  a-ixab)  to  the  KM  official  stoto» 
shall  be  used  aa  a  asai^g  aapenae 
deduction.  (Sc*  abo  2-41.te  aad  f.) 

(b)  The  total  amount  of 
rftiaihMfaemeat  for  a  hrmsrhiaitiag  tr^. 
teflspetary  quarters  (np  to  30  days  at 
new  station)  and  real  estate  taasacltoB 
expsaaeafsee2-ll.3e;tg,a&di);ai»to  . 
the  amriaiim  aUowabledaducttoB 
undei  RS  tax  legutattoBS.  shall  be  used 
as  a  Boviag  expaaaa  deducttoa.  For 
example,  aa  employee  and  npaasc  filing 
a  ioiat  letani  and  residing  fat  tia  saoM 
household  at  the  md  ol  toe  tax  year 
may  dtdaet  up  to  Sa^QW  far  these 
expenses.  (No  awre  thanrtlJMftolthe 
Sa^flOa  aay  be  elaiBied  for  » 
housefauBtiaft  tiip  aad  temparaiy 
quarters  expanass  raaiAinod)  If  toe 
employee  was  reimbursed  tUSft  far  a 
househuatiag  Mp  and  teaqaraiy 
quartets  expenses  aadSBjaSO-far  aal 
estate  expenses,  the  raovtogexpeaae 
deadetioBs  vwoid  beSl,3M  far  toe 
hoHsehaattog  trip  aad  toapotary 
quarters  expenaea  and  $tjBM  fair  real 
estate  expenses.  If  the  emphiyac'a 
reimburseaaaC  araa  SljBSff  far  tfae 
hoasehaating  trip  sad  tcapacary 
quarters  e^qieasea  and  $0^000  far  laat 
estate  expenses,  the  moving  ejipeusc 
dadactioaa  woukf  beejg»far  the 
howahantfag  trip  and  taapaafy 
quarters  expaases  andtkioo  far  nai 
estate  expenses.  8  toe  eiupiuyee  bad  ae 
reimbursement  far  a  haasHhaiittag  Mp 
and  temporary  ^asilBi'B> the  falH3il>B» 
would  be  anpttad  toi 


(See  IRS  Pabttcattoasat.  "Msvtog 
Expenses;.'*  £er  Ihcae  aad  other 
maodaaaia  which  vary  I9  stoaliaa  and 


P) 

provided  herein  as  if  alt  i 
reiad>aBaenKnto  are  recesvad  to  one  yc 
with  all  moving  expcase  daductians 
appled  to  toat  saaa  year  l»aBlae  at  I 


Hoami 

mora  toas  one  year,  the  aaKMOf  of 
covered  taxable  tatoibosseaiarta  mist 
be  deteiatoad  separstoty  fareacfa 
reimbarsmant  year  fVear  I).  The 


maxiaua  BMaiag  sj^ense  dedactfons 
apply  to  the  entire  move.  Under  IRStax 
regulatjoae  toe  siihi  j  1 11  liaa  laas 
disoatton  aa  to  whea  he/she  daina 
theeedaductieoa  (e^  takthe  yeas  of  toe 
n¥i«K«Ae»the  expaase  was  paid  jraa 
the  year  of  aimburseaient.  H  these* 
actions  do  not  eccar  to  the  saawyea^ 
However,  for  purposes  of  the  Mt 
allowance  proceduns,  the  moving 
eiqwase  deductions  will  be  applied  to 
the  year  that  the  censspooding 
reunbursement  is  made.  For  example,  if 
an  empfoyee  incurred  and  was 
reimbursed  $1,000  for  a  househuatiag 
trip  and  tenqmrary  (piarters  in  1988  and 
an  additional  $1,000  for  temporary 
quarters  to  1987,  this  employee,  <  ' 

according  to  his/her  particular  situation 
and  tax  Ring  status,  may  deduct  $1,500 
of  these  expenses  to  moving  expense 
denictfons.  fat  calculatiug  the  RxF 
aUswanee  for  noa  $1,000  of  the  $1,500 
dsdatUau  is  ased  te  elfcet  toe  $1,000 
reimharseaent  to  10l§  resulting  to  zero 
cuawiad  taaaUe  whabarseaieHts  for  the 
househairtiBg  trip  and  temponoy 
lUiirtris  fill  im  Till  II  aaiitoii  nfW 
(batonce  afths  $aj5aOnatasadto 
rietpraaaiag  rownd  taxahh 
reiatoanemento  far  liM)  taitt  be  need  ta 
offset  the  $1,000  teaspoiMy  faarters 
reimbursement  to  1987  (accoid  Year  1). 
leaving  $seo  of  toe  temporaiy  qoartcfs 
reimburssmeni  as  a  covered  taxable 
reimbursement  Car  1887. 

(4)  Although  the  WTA  amount  to 
tocluded  to  ineoae  (see  2-11.7),  it  shall 
not  be  inchided  to  the  «>"'«">*  of 
covered  toxable  Rimbucsemeats.  Under 
the  procedures  and  fonnulaa  established 
herein,  the  proper  amount  of  the  RTF 
allowance  is  cafoulated  using  die  RIT 
gross-up  fonnila  with  the  WTA  and  any 
prior  BTT  alfowance  payments  excluded 
from  covered  taxable  reimbursements. 

(5)  Agencies  are  cautioned  that  there 
may  be  moving  expenses  reimbursed  to 
the  employee  that  are  not  covered  by 
the  RTT  allowance.  (See  exchaions  m  Z- 
11.4  riso  see  discussion  to  2-11.7 
regarding  covered  taxable 
reinrtwraefflents  versos  nendeduetfele 

(6)  An  example  showing  hew  to 
calculate  covered  taxable 
reimbursemento  is  illustrated  to  Figure 
2-11.8a. 

d.  Determination  of  income  level  and 
filing  status,  to  order  to  detemune  toe 
CMTR's  needed  to  calculate  the  RTF 
allowance,  the  employee  must 
determine  the  nnamafils  aaioonl  of 

that  was  or  arttt  be  ssported  on  Ur/her 
Federal  tax  return  for  toe  tax  year  to 
which  toe  covered  taxabfa 
reimbursements  were  received  fYe^l)L 
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Such  amount  will  also  mclude  the 
spouse's  earned  income  if  a  joint  filing 
status  is  claimed.  For  purposes  of  this 
regulation,  appropriate  earned  income 
,   shall  include  only  the  amount  of  gross 
compensation  reported  on  IRS  Form(8) 
W-2,  and.  if  applicable,  the  net  earnings 
(or  loss)  from  self-employment  income 
as  shown  on  Schedule  SE  of  IRS  Form 
1040.  (See  2-11.5h.)  (Note  that  moving 
expense  reimbursements  including  the 
WTA  amounts  and  any  RTT  allowance    " 
paid  for  a  prior  Year  1  are  to  be  mcluded 
in  earned  mcome  and  should  be  shown 
as  income  on  the  Form  W-2;  if  they  are 
not,  other  appropriate  documentation 
1  shall  be  furnished  by  the  agency.)  (See 
2-11.7g.)  the  amount  of  earned  income 
as  determined  under  this  paragraph  and 
the  tax  filing  status  (for  example,  fttim 
lines  1  through  5  on  toe  1987  IRS  Form 
1040)  shall  be  contained  m  a  certified 
statement  on,  or  attached  to,  toe 
voucher  claiming  toe  RTT  allowance. 
(See  2-11.10.)  If  a  jomt  filing  status  is 
claimed  and  toe  spouse's  earned  income 
is  included,  the  spouse  must  sign  the 
certified  statement.  If  the  spouse  does 
not  sign  the  statement,  earned  mcome 
will  include  only  toe  employee's  earned 
income  and  toe  RTT  allowance  will  be 
calculated  on  toat  basis.  This  condition 
will  not  apply  if  an  employee  is  allowed, 
under  IRS  rules,  to  file  a  jomt  return  as  a 
surviving  spouse, 
e.  Determination  of  the  CMTR's.  The 
•  gross-up  formula  used  to  calculate  the 
RTT  allowance  in  f.  below,  requires  the 
use  of  two  CMTR's— one  for  Year  1  in 
which  reimbursements  were  received 
and  toe  other  for  Year  2  in  which  toe 
RTT  allowance  is  paid.  CMTR's  are 
single  tax  rates  calculated  to  represent 
the  Federal.  State,  and/ or  local  income 
tax  rates  applicable  to  the  earned 
income  determmed  in  d,  above,  for  Year 
1.  The  CMTR's  will  be  determmed  as 
provided  in  (1)  through  (4).  below. 

(1)  Federal  marginal  tax  rates.  The 
Federal  marginal  tax  rates  for  Year  1 
and  Year  2  are  determmed  by  using  the 
mcome  level  and  filing  status 
determined  under  2-11.8d  and  contained 
in  the  certified  statement  by  toe 
employee  (or  employee  and  spouse)  on 
toe  RIT  allowance  claim,  and  applying 
the  prescribed  Federal  tax  table 
contained  to  appendices  2-ll.A  and  C. 
For  example,  if  the  income  level  for  the 
1987  tax  year  (Year  1)  was  ^,000  for  a 
married  employee  filing  a  Federal  joint 
'return,  the  Federal  marginal  tax  rate 
would  be  35  percent  for  Year  1  (1987) 
(see  appendix  2-ll.A)  and  28  percent  for 
Year  2  (1988)  (see  appendix  2-ll.C). 
These  rates  would  be  used  regardless  of 
how  much  of  the  $65,000  was 
attributable  to  reimbursement  for  toe 


employee's  relocation  expenses.  (Note 
toat  toese  margmal  rates  are  different 
from  toe  witoholding  tax  rate  used  for 
toe  WTA.)  If  the  employee  incurs  only 
Federal  income  tax  (i.e.,  toere  are  no 
State  or  local  taxes),  toe  Federal 
marginal  tox  rates  determmed  fiom 
appendices  2-ll.A  and  C  are  the 
CMTR's  to  be  used  in  toe  RIT  gross-up 
formula  provided  in  2-11.8f.  In  such 
cases,  toe  provisions  of  (2)  and  (3). 
below,  do  not  apply. 

(2)  State  marginal  tax  rate,  (a)  If  toe 
employee  tocurs  an  additional  State 
income  tax  (see  definition  to  2-11.5a) 
liability  as  a  result  of  moving  expense 
reimbursements,  toe  appropriate  State 
tax  table  to  appendix  2-ll.B  is  to  be 
used  to  determine  toe  applicable  State 
margmal  tax  rate  that  will  be 
substitoted  into  toe  formula  for 
determining  toe  CMTR  for  boto  Year  1 
and  Year  2.  The  appropriate  State  tax 
table  will  be  toe  one  toat  corresponds  to 
toe  tax  year  in  which  the 
reimbursements  are  paid  to  toe 
employee  (Year  1).  The  mcome  level 
determmed  to  2-11.8d  for  Federal  taxes 
shall  be  used  to  identify  toe  appropriate 
mcome  bracket  in  toe  State  tax  table. 
The  applicable  State  marginal  tax  rate  is 
obtained  from  toe  selected  mcome 
bracket  column  for  toe  State  where  toe 
employee  is  required  to  pay  State 
mcome  tax  on  moving  expense 
reimbursements,  toe  tax  rates  shown  in 
the  table  apply  to  all  employees 
regardless  of  their  filing  status,  except 
where  a  separate  rate  is  ^own  for  a 
single  filing  statos. 

(b)  The  lowest  mcome  bracket  shown 
in  the  State  tax  tables  in  appendix  2- 
ll.B  is  $20,000-$24,99g.  to  cases  where 
toe  employee's  (employee's  and 
spouse's,  if  filing  jomtly)  earned  income 
as  determined  under  2-11. 8d  is  less  than 
this  mcome  bracket,  an  appropriate 
State  marginal  tax  rate  shall  be 
established  by  toe  employing  agency 
from  toe  applicable  State  tax -code  or 
regulations  issued  pursuant  toereto. 
Such  State  marginal  tax  rate  shall  be 
representative  of  the  earned  income 
level  in  question  but  in  no  case  more 
toan  the  margmal  tax  rate  established  in 
appendix  2-ll.B  for  toe  $20,000-$24.999 
income  bracket  for  toe  particular  State 
in  which  an  additional  tax  obligation 
has  been  incurred. 

(c)  The  prescribed  State  margtoal  tax 
rates  generally  are  expressed  as  a 
percent  of  taxable  income.  However,  if 
toe  applicable  Stote  marginal  tax  rate  is 
stated  as  a  percentage  of  the  Federal 
income  tax  liability,  toe  State  tax  rate 
must  be  converted  to  a  percent  of 
taxable  income  to  be  used  in  the  CMTR 
formulas  in  2-11.8e(4).  This  is 


accomplished  by  multiplying  toe 
applicable  Federal  tax  rate  for  Year  1  by 
toe  applicable  State  tax  rate.  For 
example,  if  toe  Federal  tax  rate  is  35 
percent  for  Year  1  and  toe  Stote  tax  rate 
is  25  percent  of  toe  Federal  income  tax 
liability,  the  State  tax  rate  stated  as  a 
percent  of  taxable  income  would  be  8.75 
percent.  The  State  tax  rate  tous 
detertntoed  for  Year  1  »vill  be  used  in 
determining  toe  CMTR  for  boto  Year  1 
and  Year  2. 

(d)  An  employee  may  incur  a  State 
income  tax  liability  on  moving  expense 
reimburaements  in  more  than  one  Stote 
at  the  same  or  different  margmal  tox 
rates.  Nevertoeless,  a  single  State 
marginal  tax  rate  must  be  detemiined 
for  use  in  toe  CMTR  formulas  in  2- 
11.8e(4).  The  following  general  rules 
shall  apply  to  determming  toe  applicable 
single  rate. 

(i)  In  toe  tax  year  during  which  toe 
transfer  actually  takes  place,  toe 
employee  may  incur  a  State  income  tax 
obligation  at  boto  toe  old  and  new 
location.  However,  most  moving 
expense  reimbursements  will  be  taxed 
at  toe  new  location.  However,  most 
moving  expense  reimbursements  will  be 
taxed  at  toe  new  location.  Altoough  toe 
employee  may  receive  some 
reimbursements  (e.g.,  for  a  househunting 
trip)  prior  to  toe  actual  transfer  which 
would  be  credited  as  income  at  toe  old 
location,  toese  types  of  expenses 
generally  are  tox  deductible  and  would 
not  generate  an  additional  State  tax 
liability  for  toe  employee,  to  addition, 
procedures  inherent  in  toe  travel 
voucher  reimburaement  system  tend  to 
cause  most  reimburaements  which  may 
be  taxable  to  occur  after  toe  actual 
transfer.  Therefore,  toe  Stote  maiginal 
tax  rate  determined  under  2-11.8e(2)  (a) 
through  (c)  for  the  new  location  will  be 
used  to  the  CMTR  formulas. 

(ii)  There  may  be  otoer  sitoations 
where  toe  employee  is  subject  to  taxes 
on  moving  expense  reimburaements  in 
two  States,  for  instance,  in  one  State 
because  State  residency  and  in  anotoer 
because  a  particular  State  taxes  mcome 
earned  withto  its  jurisdiction 
irrespective  of  whetoer  toe  employee  is 
a  resident  If  toe  two  States  involved 
recognize  such  situations  by  allowing  an 
adjustment  or  credit  for  taxes  paid  to 
toe  otoer  State,  toe  employee's  State 
marginal  tax  rate  for  toe  State  where 
income  tax  on  moving  expense 
reimburaements  is  actually  paid  will  be 
determined  and  used  in  the  CMTR 
formulas.  However,  in  those  situations 
where  toere  is  in  fact  double  taxation  on 
tocome  fiom  moving  expense 
reimbursements  and  toe  taxes  imposed 
by  boto  States  qualify  as  a  State  income 
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tax  (as  defined  in  2-ll^»t  the  MB  o£ 
the  State  mai^aal  tax  rates  (or  tiie  two 
States  aadeteraused  wider  2-lUet2) 
(a]  through  (c)  >haU  be  used  in  the 
CNCTR  {•cauba. 

[3\  Local  aatgiaal  tax  rate.  Beeaitar 
of  the  impraclicaUty  ol  rttrtiliniiiag  a 
single  aaigioal  tax  rate  table  for  local 
income  taxes  that  could  be  applied 
unifonmly  on  a  nationwide  basia. 
appropiiate  local  margJRei  tax  latea 
shall  be  determined  as  provided  iA(a) 
through  (cl,  below. 

(a  J  IT  the  employee  inoica  an. 
additional  Focal  income  tax  (see 
dennfffoa  2-11 .5b]  Uabifity  as  a  teault  of 
moving  expense  reimburseraenia,  he/^she 
shall  certify  to  such  fact  when  claiming 
the  RIT  allowance  (see  certificatian 
statement  in  2-11.10}  by  specifying  the 
name  of  the  locality  imposing  the 
income  fax  and  the  appficable  maiginal 
tax  rate  determined  from  the  actual 
margmaf  tax  rate  table  or  scheJufe 
prescribed  by  the  taxing  locality.  Tlie 
marginaf  fax  rate  shall  be  the  one 
applicabfe  ta  tfte  taxable  income  poiffoh 
of  the  amount  of  earned  income 
determined  ondter  2-TT.8rf  for  the 
employee  fanrf  spouse,,  if  filing  Jointly  J. 
The  same  tax  rate  shaff  be  used,  in 
cakulating  die  CMTR  fm  both  Year  1 
and  Year  2.  The  cmpte3rTng  etgency  shall 
esfaMbh  procedures  to  determine 
wiieflier  tne  cuiplojree  certified  local 
margtnaf  tax  rate  is  appiupiiatte  for  the 
employee's  income  levet  and  fHhig 
statBs  and  approre  rts  use  in  the  CMTR 
formuta*.  Peeaf9rr2-M.10b(2IJ.> 

(by  V  Aeteeal  margnof  tax  rate  ia 
stated  as  a  percentage  ofFetferaf  or 
State  »iconie  tax  IrabiKty.  micfr  rate 
must  be  converted  to  a  percent  of 
taxable  incnne  for  ase  in  Ae  GMTR 
fornutbu.  Tliia  i»  acconpfisiied  by 
multipiyMS  d*  applicable  Fedteral  or 
State  iBor  rale  Ibr  Year  1  aedetermfawd 
in  2-11.8e  (1)  or  (2}  by  *e  appfieabfe 
local  tax  rate.  For  cDompic,  if  tike  State 
tax  rate  for  Year  1  isSpaetataadtke 
local  tax  rate  is  50  pcsccsit  of  State 
income  tax  tiabdity;  tke  beat  tax  rale 
stated  aa  a  pmiaiit^ge  of  tnpiafch 
incoBK  woald  be  3  peiccBL  Tka  Ibcat 
tax  rate  thus  detennined  for  Ycvl  ivM 
be  asad  m  ddeimining  tbeCMTR  fa* 
both  Year  1  and  Year  2: 

(c)  The  sitaatioa*  deacril>ed  ia  2- 
11.8ei2)(d)  with  respect  to  State  wiowi' 
taxes  Hay  ain  be  eneoantescd  with 
local  incoaae  taxes;.  If  sack  ntaaliaas  do 
occur,  the  rateo  prescribed  for 
detamning  tke  siagie  Stale  aiiimiiiiil 
tax  rate  tkalt  also  be  applied  ta 
detennaa  the  sia^  local  ainrgfnat  fine 
rate  lar  aac  in  thedkfFK  ianaaiaa. 

(4)  CalcuIaUom  of  the  CASTA'x.  Aa 


stated  above.  Ae  ff!om-vp^  formirfa  for 
calcatating-  tlte  lUT  aBowanee  requiree 
the  aaeof  two  CMFR'a.  frewerer.  the 
reqaired  GMTIfs  caiaiet  be  caleidated' 
by  merely  adifing  the  PetferaH  State,  and 
local  mai<^nal  tax  rates  fogetfter 
because  of  the  dedaetibiBty  of  State  and 
local  income  taxes  from  ineomefor 
Federal  nwome  tax  parposea.  The  State' 
tax  tables  prescribed  m  appendfx  3-TU 
are  designed  to  ase  the  same  income 
amount  as  that  determined  for  the 
Federal  taxes,  which  reflects,  asiong 
other  IfcinQB,  Slate  and  tseat  tax 
deductiBne.  Tlte  fonmdas  ptesuitted 
below  for  catcolatuig  the  CMTR^s  are- 
designed  to  adjust  the  ^ale  and  foeat 
tax  rates  tt>  compensate  foe  their 
dedttetibdity  Inm  aieeme  for  Federal 
tax  purposes; 

(a)  CalcntatkM  of  the  CAfTR  for  Year 
1.  The  feflownng  formula  shall  be  ased  t& 
calcalste  die  CMTR  for  Year  1. 

CMTR  Fonmihr  X=F+tt-FlS+ll-Flt 

where; 

X= CMTR  for  YtarT 

F= Federal  tax  rate  for  Year? 

S=:State  tu.  rate  for  Year  t 

L=loca^  tax  rair  foi  Yawl 

(i)  Federal.  Slate,  aad local  taxes 
incurred.  Tt  the  employee  iacura  Fedlsal. 
State,  and  local  income  taxes  oa  moving 
expense  reimbursements,,  the  CbfTR 
formula  may  be  solved  aa  follows: 
Examples 

If: 

F=35  percent  q{  tncoms 

S=e  percent  of  income 

L= 2  percent  of  income 
Then: 

X = .»+  CI»-  MJ-OB + rr.00 -  JSIOK 

X=.40a9- 

(ii]  Federal  and  State  iacome-  taxea 
only.  If  the  employee  incurs  tax  liability 
on  moving  expense  reiaibarscmenta  foa 
Federal  and  State  iRcosM  ta<xe»  bat 
none  for  local  incoiae  tut.  the  vahteof 
"L"  is  zeto  and  the  CM311  faiaaila  i 
be  solved  as  SaUowsc 

Example: 
If: 

F = 3&  ptneant  of  incsna 

*?  —  fl  ptrrrnt  nf  inrnmn 

L=Zer(> 
Theac 

X=.35r+(li)0-JSi.(» 

X=.389(T 

(iii)  Federal  and  local  i 
onljr.  if  tke  employee  i 
liability  aa  anviag:  i 
reinhancBKats  for  Farieaat  aad  bcal 
incaaK  tatxes  bat  Booe  ioB  Slate  i 
tax.  the  vafoe  of  "S"  ia 
CMTl  faeaula  magr  be 
follows: 


ttlM 


Example: 
If: 

F =30.  pDcoa- sf  iocixiie 

S=Zefo 

L = 2.  pervent  o£  LRcarae 

Them 

X=.3S4-(1.Bi-.35f.»2 

x=; 


[bi  Cakmhttiomaftke  CMTRferJi 
2.  The  c^eilatiea  oi  the  CMIR  fa*  Y( 
2  i»  Ae  saaae  as  deanibed  m.  ta)u  above, 
for  Year  1  except  diat  the  Pedarai  tax 
rale  faa  Yaar  Z  is  ased  in  pkce  of  dae 
Fedccal  tax  rate  far  Year  1.  Slate  and 
local  tax  rates  leraani  the  same  aa  far 
Yea*  I.  TW  feUowfag  fbnaala  shaft  be 
used  to  detenanw  tie  CMIR  far  Year  2: 


CMFR  Fbnirata:  W=P+(t-FJS+fl-F)t 
wherer 
W=€MTR  for  Year  2 
F=Piad«T^  tax  rate  for  Year  2 
S= State  lax  lala  for  Year  1 
L= Leeai  tax  me  far  Year  1 

f.  Detennfnation  of  the  RFT 
alTbwaace.  The  RIT  alTowance  to  cover 
the  tax  fiabifity  on  addffionaf  income 
resulting  fiDmn  the  covered  taxable 
reinrbursements  received  in  Year  1  £& 
cahndated  in  Year  Z  as  provided  below: 

(If  The  RIT  allowance  is.  calculated  by 
8uIrstitQtfng,die  amount  of  covered 
taxabfe  refmbarseraents  for  Year  1  faee 
2-11. 8cJ,  the  CMTR's  for  Year  I  and 
Year  2,  and  the  total  amount  of  the 
WTA's  paid  in  Year  I  into  the  gtoss-up 
fonmda  as  foffows: 


Formula: 


X  t-X 

w  -  —  ni 


where: 
Z = RIT  allowance  pay  able  i&  Year  2 
X=CMTR  for  Year! 
W=CMTR  for  Year  r 
Recovered  taxabfe  reimbursements 
Y  =  total  WTA's  paid  in  Year  1 

ExampAer 
If: 

x=.4aa» 

W=.3376 
&=S2UBB 
Y=$5,45a 
Then: 


Z  = 


.«Ba  uo-.4aafr 

($21,800)  -  (S&4sai 


ISO— .asTa 


-J97S 


Z  °S>3.2a0.«2 -$«,9aft2B 

z=sa,3ioja 

(2)  There  may  be  instances,  when  a 
WTA  wm  not  paid  in  Year  1  at  the  time 
moving:  expense  rennbursenients  were 
made.  In  caaeo  where  there  is  no  WTA 


to  be  deducted,  the  value  of  "Y"  is  zero 
and  the  formula  stated  in  (1),  above,  for 
calculating  the  amount  of  the  RIT 
allowance  (Z)  doe  the  employee  in  Year 
2  may  be  solved  as  shown  in  the 
following  example: 

Example: 
If: 

X  =  .4020 

W=.3376 

R=$2i,aoo 

Y=Zero 
Then: 


Z  = 


.4020 


(SZ1.800) 


liX)-.337e 

Z=. 6069  ($21,800) 
Z= $13,230.42 

(3)  If  the  amount  of  the  RIT  allowance 
is  greater  than  zero,  it  is  payable  to  the 
employee  on  the  travel  voucher  as  a 
relocatfon  or  moving  expense 
allowance.  The  RTF  allowance  amount 
is  included  in  the  employee's  gross 
income  for  Year  2  and.  therefore,  sub^t 
to  appropriate  withholding  taxes.  (See 
net  payment  to  employee  in  Zr-llSg.) 
The  RIT  allowance  amount  will  be 
reported  on  IRS  Form  W-2  for  Year  2 
(including  applicable  income  tax 
withholding  amounts)  and  on  IRS  Form 
4782  for  the  employee's  information. 

(4)  if  the  calculation  of  the  RIT 
allowance  results  in  a  negative  amount, 
the  employee  is  obligated  to  repay  this 
amount  as  a  debt  due  the  Government. 
(See  2-11.7e(2)  and  2-11.9b). 

(5)  Any  changes  to  the  employee's 
income  level  or  filing  status  for  Year  1 
that  would  affect  the  marginal  tax  rates 
(Federal,  State,  or  local)  used  in 
calculating  the  RIT  allowance  must  be 
reported  to  the  agency  by  the  employee 
as  provided  in  2-11.9b(2).  (See  also  2- 
11.10  for  certiHed  statement  regarding 
these  changesj 

g.  Determination  of  the  net  payment 
due  employee  in  Year  2.  Since  the 
amount  of  the  RIT  allowance  is  income 
to  the  employee  in  Year  2.  it  is  subject  to 
the  same  tax  withholding  requirements 
as  all  other  moving  expense 
reimbursements.  Agencies  should 
determine  the  appropriate  amounts  for 
withholding  taxes  under  their  internal 
tax  withholding  procedures.  The  amount 
of  withholding  taxes  is  deducted  from 
the  RIT  allowance  to  arrive  at  the  net 
payment  to  the  employee. 

h.  Summary  example.  The  procedures 
provided  in  a  through  f,  above,  for 
calculating  the  RTT  allowance  and  in  2- 
11.7  for  calculating  the  WTA  are 
summarized  and  illustrated  for  a 
hypothetical  situation  in  Figure  2-11.8b. 


2-11.9.    Responsibilities. 

a.  Agency.  Finance  offices  will 
calculate  the  amount  of  die  gross-up  for 
the  WTA  in  Year  1  in  accordance  with 
procedures  outlined  herein  and  credit 
this  amount  to  the  employee  at  the  time 
of  reimbursement  as  provided  in  2-11.7e. 
The  WTA  will  be  reflected  on  the 
employee's  Form  W-2  for  Year  1.  The 
RIT  allowance  may  be  calculated  in 
Year  2  either  by  the  employee  or  by  the 
agency  finance  office  based  on 
information  provided  by  the  employee 
on  the  voucher,  as  directed  by  the 
agency's  implementing  policies  and 
procedures.  In  addition,  agencies  shall 
prescribe  appropriate  and  necessary 
implsaienting  procedures  as  provided 
elsewhere  in  this  Part  11. 

b.  Employee.  (1)  The  employee  is 
required  to  submit  a  claim  for  the  RIT 
allowance  and  to  file  the  tax 
information  for  Year  1  specified  in  2- 
11.10  with  his/her  agency  in  Year  2, 
regardless  of  whether  any  additional 
reimbursement  for  the  RIT  allowance  is 
owed  the  employee.  (See  2-11. 7e  for 
employee  agreement.) 

(2)  If  any  action  occurs  (i.e.,  amended 
tax  return,  tax  audit,  etc.)  that  would 
change  the  information  provided  in  Year 
2  by  the  employee  to  his/her  agency  for 
use  in  calculating  the  RIT  allowance  due 
the  employee  for  Year  1  taxes,  this 
information  must  be  provided  by  the 
employee  to  his/her  agency  under 
procedures  prescribed  by  the  agency. 
(See  2-11.10.) 

(3)  If  the  calculation  of  the  RIT 
allowance  results  in  a  negative  amount, 
the  employee  is  obligated  to  repay  this 
amount  as  a  debt  due  the  Government. 
(See  2-11.7e(2)  and  2-11.8^4).) 

2-llrlO    Claims  for  payment  and 
supporting  documentation  and 
verification. 

a.  Claims  forms.  Claims  for  payment, 
of  the  RTF  allowance  shall  be  submitted 
by  the  employee  in  Year  2  on  SF 1012 
(Travel  Voucher)  or  other  authorized 
travel  voucher  form.  When  claiming 
payment  for  the  RIT  allowance,  the 
employee  shall  furnish  and  certify  to 
certain  tax  information  that  has  been  or 
will  be  shown  on  his/her  actually 
prepared  tax  returns.  The  spouse  must 
also  sign  statement  if  joint  filing  status 
is  claimed  and  spouse's  income  is 
included  on  statement.  This  information 
shall  be  contained  in  a  certified 
statement  on.  or  attached  to.  the  SF  1012 
reading  essentially  as  follows: 

i -certify  that  the  following 
information,  which  is  to  be  used  in 
calculating  the  RTF  allowance  to  which  I 
am  entitled,  has  been  (or  will  be]  shown 


on  the  income  tax  returns  filed  (or  to  be 
filed)  by  me  (or  by  my  spouse  and  me) 
with  the  applicable  Federal.  State,  and    . 
local  (specify  which)  tax  authorities  for 
the  196—  tax  year. 
— Gross  compensation  as  shown  on 
attached  IRS  Porm(s)  W-2  and.  if 
applicable,  net  earnings  (or  loss)  from 
self-employment  income  shown  on 
attached  Schedule  SE  (Form  1040): 


EmployM 

SpouM  (H  fHng 

Jo*"")') 

ToailBoai 


Fo«niMW-2       SchedulaSE 


Piling  status:  • 


(Specify  one  of  the  fUing  status  items  ttiat 
was  (or  wiH  Ite)  dafaned  on  IRS  Fonn  IMO.) 

— Marginal  tax  rates  from  FTR 
appendices  2-11  A,  B.  C  and  local  tax 
tables  derived  under  procedures 
prescribed  in  FTR  Part  2-11: 

Federal  for  Year  1   

Federal  for  Year  2  

State  (specifv  which): 

Local  (specify  which):    


The  above  information  is  true  and 
accurate  to  the  best  of  my  knowledge.  I 
(we)  agree  to  notify  the  appropriate 
agency  official  of  any  changes  to  the 
above  (i.e..  from  amended  tax  returns, 
tax  audit,  etc.]  so  that  appropriate* 
adjustments  to  the  RTT  allowance  can 
be  made.  The  required  supporting 
documents  are  attached.  Additional 
documentation  will  be  furnished  if 
requested. 

I  (we)  further  agree  that  if  the  12- 
month  service  agreement  required  by  2- 
1.5a(l)  is  violated,  the  total  amount  of 
the  RIT  allowance  will  become  a  debt 
due  the  United  States  Government  and 
will  be  repaid  according  to  agency 
procedures  pursuant  to  FTR  2-11.11. 

Employee's  signature        Date 

Spouse's  signature        Date 
(if  filing  jointly) 

Note:  If  a  joint  filing  status  is  claimed  and 
spouse's  income  is  included,  the  spouse  must 
sign  the  statement  If  the  spouse  does  not  sign 
the  document,  earned  income  will  include 
only  the  employee's  earned  income.  This 
condition  will  not  apply  if  an  employee  is 
allowed,  under  IRS  rules,  to  file  a  joint  return 
as  a  surviving  spouse.  (See  FTR  2-11.8d.) 

b.  Supporting  documentation/ 
verification.  The  claim  for  the  RTT 
allowance  shall  be  supported  by 
documentation  attached  to  the  voucher 
and  by  verification  of  State  and  local 
tax  obligations  as  provided  below: 
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(1)  Copies  of  the  appropriate  ERS 
Forms  W-2  and,  if  applicable,  the* 
completed  IRS  Schedule  SE  (Form  1040) 
shall  be  attached  to  the  voucher  to 
substantiate  the  income  amounts  shown 
in  the  certified  statement.  Employee 
(and  spouse,  if  filing  jointly)  must  agree 
to  provide  additional  documentation  to 
verify  income  amounts,  filing  status,  and 
State  and  local  income  tax  obligations  if 
requested  by  the  agency. 

(2)  In  order  to  determine  or  verify 
whether  a  particular  State  or  local  tax 
authority  imposes  a  tax  on  moving 
expense  reimbursements,  it  is  incumbent 
upon  the  appropriate  agency  officials  to 
become  familiar  with  the  State  and  local 
tax  laws  that  affect  their  transferring 
employees.  In  cases  where  the  taxabihty 
of  moving  expense  reimbursements  is 
not  clear,  an  agency  may  pay  a  RTT 
allowance  which  reflects  only  those 
State  and  local  tax  obligations  that  are 
clearly  imposed  under  State  and  local 
tax  law.  Once  the  questionable  State  or 
local  tax  obligations  are  resolved,  I 


agencies  may  recompute  the  RIT 
allowance  and  make  appropriate 
payment  adjustments. 

c.  Fraudulent  claims.  A  claim  against 
the  United  States  is  forfeited  if  the 
claimant  defrauds  or  attempts  to 
defraud  the  Government  in  connection 
therewith  (28  U.S.C.  2514).  In  addition, 
there  are  two  criminal  provisions  under 
which  severe  penalties  may  be  imposed 
on  an  employee  who  knowingly  presents 
a  false,  fictitious,  or  fraudulent  claim 
against  the  United  States  (18  U.S.C.  287 
and  1001).  The  epiployee's  claim  for 
payment  of  the  RTT  allowance  shall 
accurately  reflect  the  facts  involved  in 
every  instance  so  that  any  violation  of 
these  provisions  will  be  avoided. 

2-11.11.  Violation  of  service  agreement 

In  the  event  the  employee  violates  the 
terms  of  the  service  agreement  required 
under  2-1.5a(l),  no  part  of  the  RTT 
allowance  or  the  WTA  will  be  paid,  and 
any  amounts  paid  prior  to  such  violation 


shall  be  a  debt  due  the  United  States 
until  they  are  repaid  by  the  employee. 

2-11.12.  Advance  of  funds. 

No  advance  of  funds  is  authorized  in 
connection  with  the  allowance  provided 
in  this  part. 

2-11.13.  Source  references. 

The  following  references  or 
publications  have  been  used  as  source 
material  for  this  Part  11. 

a.  Internal  Revenue  Code  (IRC), 
section  164(a)(3)  (26  U.S.C.  164(a)(3)} 
pertaining  to  the  deductibility  of  State 
and  local  income  taxes,  and  section  217 
(26  U.S.C.  217),  pertaining  to  moving 
expenses. 

b.  Internal  Revenue  Service 
Publication  521,  "Moving  Expenses." 

c.  Internal  Revenue  Service,  Circular 
E,  "Employer's  Tax  Guide." 

d.  Department  of  the  Treasury  Fiscal 
Requirements  Manual  for  Federal 
Agencies,  ITFRM  3-5000. 

e.  31  CFR  215.2  (5  U.S.C.  5516,  5517, 
and  5520). 


Example  1  .—Calculation  of  Covered  Taxable  Reimbursements  ' 

[The  Wtowfing  example  shows  how  to  calculate  covered  taxable  reimbursemefits  as  provWed  In  FTR  2-11.8.  Column  (a)  shows  hypothetical  mowing  expense 
rwmtosements.  Column  (b)  shows  Federal  moving  expense  deductions  tor  employee  and  spouse  Hing  a  joint  return  and  residing  together  at  the  end  of  the  tax 
yMT  (see  footnote  »  below).  Column  (c)  shows  ttw  balance  o«  the  covered  reimbursements  in  column  (a)  which  have  not  been  offset  by  moving  expense 
de«»Ktions  in  column  (b).  Amounts  shown  are  for  iHustration  purposes  only  and  should  not  be  constnjed  In  any  way  to  represent  actual,  average,  or  typical 
moving  costs.] 


Covered  allowances  (FTR  2-11.3) 


1.  Travel  and  transportation  expenses  between  duty  stations . 


2.  Tranaportatton  and  30  days  temporary  storage  of  household  goods  (HHG's) 

3.  Temporary  storage  of  HHG's  not  included  on  Ine  2.  and/or  nontemporary  storage  (see 
2-11.3C) L........ ™1. 

4.  Mobie  home  movement  instead  of  HHG's ~  ""'""" "!!""! 

5.  MNceHaneous  expense  allowance '. '"'"'" 

6.  Househunting  trip_ 


7.  Temporary  quarters,  30  days,  new  station 

8.  Total  lines  6  and  7 

9.  Enter  lesser  of  line  8  or  $1,500  as  deductUe  amount  h.col  fc  ». 

10.  Enter  balance  of  line  8  minus  line  9 

11.  Temporary  quarters  m  excess  of  line  7 

12.  Real  estate  transactions  resuMng  from: 
(a)  Sale  expenses... 


(b)  Purchase  expenses.. 

(c)  Unexpired  lease 


(d)  Relocation  services  • „_.___ 

13.  Total  of  items  (a)  through  (d).  line  12 ~~'~~Z~. "... 

14.  Enter  lesser  of  line  13  or  $3,000  less  deductibto  amount  uswl  on  Una  9  • . 

15.  Balance  of  line  13  minus  14 _ 

16.  Relocation  services  not  included  on  line  12(d)  • ,■■„...."!'"""!!"!!"""""" 

17.  Total  column  (a),  (b).  and  (c) _ 

18.  Total  amount  of  WTA's  paid  in  Ye«  1 

19.  Total  lines  17  and  18.  column  (a) 


SI  3.500 

3.500 

0 

0 


$1,500 
2,550 


Afnoufrt 

paid/ 

reimbursed 

(a)' 


<  $1,150 
♦5,100 

1,100 

0 

700 


4.100 


1,900 


17,000 


•0 

31.050 

•5,450 

'•36,500 


Maximum 

movir>g 

expense 

deduction 

(b)« 


♦$1,150 
♦5.100 

0 
0 
0 


1,500 
0 


1,500 


•0 
*  9,250 


Amount  of 
covered 
taxable 
reimburse- 
ments 
(c)=(a)-(b)' 


•ID 
•0 

1,100 

0 

700 


2.600 
1.900 


15.500 

•0 

•21,800 


Figure  2-ll.8a  (Part  1  of  2).  Illustration  of  Example  for  Calculation  of  Covered  Taxable  Reimbursements  In  Year  2. 


'  Enter  in  ookimn  (a)  ttie  amounts  of  reimtxMsed  expenses  for  the  altowances  listed  in  FTR  2-11.3. 
^^^^^^nter  n  cohann  (b)  the  maximum  amounts  of  the  reimbursed  expenses  in  column  (a)  which  are  deductible  moving  expenses.  (See  FTR  2-11.8c(2);  also  see 

'  Enter  In  cohimn  (c)  the  balance  of  column  (a)  minus  column  (b).  (See  FTR  2-11  8c). 

♦  The  amount  entered  in  column  (b)  for  lines  1  and  2  should  be  the  same  as  that  entered  in  column  (a).  (See  FTR  2-11.8c<2Ha).)  Column  (c)  will  be  zero. 

•  Limits  may  vary  according  to  filing  status,  etc.  See  page  5  of  IRS  Publication  521.  Moving  Expenses. 

-_  JlLlIS.^!?*!?^'^"'**?'*"  **'^'****  **"  '^  used— employee  declined  (see  FTR  2-12  and  employing  agency  policy).  However,  if  relocation  sendees  were  used. 
5??  ^?if^  """^  to  tt>e  relocation  service  company  that  are  determined  to  be  Income  to  the  employee  (see  FTR  2-11.31,  2-11.4a.  and  2-12.7)  and  covered  by  tt>e 
Mil  amwance  would  be  entered  on  lines  12(d)  and  16.  column  (a),  as  appropriate.  In  such  cases,  the  amount  shown  in  column  (c)  as  a  covered  taxable 
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rembursemant  woUd  depend  on  whether  any  part  o(  Sie  amount  in  column  (a)  ia  a  moving  expense  deduction  in  column  (b).  AH  amounts  Induded  in  column  (a)  may 
not  be  deductible  and  Ihere  are  Hmitattons  as  to  what  can  be  included  as  a  covered  raimburaement  under  2-l1.3i. 

^  In  an  aclurt  wtuation,  the  total  wovlwg  miptmt  dedudlows  oalculrtad  tor  purpoaas  o<  the  RTT  alownoa  may  dWfar  trow  tha  \bM  ww»lng  aiipenaa  daductiowa 
shown  on  the  employee's  IRS  Form  3903  because  of  rstocaSoA  eKpensas  lnoun<ad  which  are  not  ptki  tor  or  raimburaed  by  the  Government  but  which  may  be 
claimed  as  a  moving  expense  deduction  for  Federal  tax  purposes  (e.g.,  extra  valuation  insurance  lor  houaehold  goods  shipments). 

•The  amount  on  Una  17,  column  (c),  is  the  amount  of  covered  taxable  reimbursements  to  be  used  in  the  gross-up  formula  for  the  RIT  alowance. 

•  EtYter  total  amount  of  all  WTA's  paid  in  Year  1  on  line  18,  column  (a)  only.  This  amount  is  an  estimated  partial  payment  of  the  RIT  allowance.  It  is  not  included 
in  the  amount  of  covered  taxable  reimbursements  determined  for  calculation  of  the  RIT  allowance.  (See  FTR  2-11.8c(4).) 

■•  The  total  amount  of  moving  expenses  paid  or  reimbursed  determined  for  the  RIT  allowance  procedures  may  differ  from  the  anwunt  shown  on  the  IRS  Forni 
4782  because  of  moving  expenses  paid  or  reimbursed  which  are  not  covered  by  the  RIT  allowance  (see  exclusions  in  FTR  2-1 1.4). 

Figure  2-1 1 .8a  (Part  2  of  2).  Illustration  of  Example  for  Calculation  of  Covered  Taxable  Reimbursements  in  Year  2.  (Footnotes) 


Example  2. — Summary  of  RTF  Allowance 
Procedures 

Year  1:  In  1987,  the  employee  received 
$31,050  in  covered  moving  expense 
reimbursements.  After  subtracting  90.250  of 
deductible  moving  expenses.  $21,800  of  the 
reimbursements  (nondeductible  moving 
expenses]  were  subject  to  Federal  tax 
withholding.  This  example  assumes  that  all 
reimbursements  were  paid  on  one  voucher. 
Apply  WTA  formula:  ' 

X 

Y   =  (N) 

1-X 

Where: 

Y=WTA 

X= Federal  withholding  tax  rate  (.20) 

N= nondeductible  moving  expenses /covered 

'    taxable  reimbursements  ($21,800) 
Then: 

.20 

Y    =  ($21,800) 

21.00-. 20 
Y =$5,450 
Compute  net  payment  to  employee  in  Year  1:    ' 

Total  covered  moving  expense  re- 
imbursement in  Year  1 $31,050 

Less  deductible  moving  expenses —9,250 

Nondeductible  covered  moving  ex- 
penses subject  to  withholding 21,800 

Plus  WTA  on  $21,800™ ,...- -I-  5,450 

Amount  subject  to  withholding *  27,250 

*  The  WTA  allowance  is  treated  as  a  moving 
expense  reimbursement  for  tax  withholding  pur- 


poses. After  subtracting  the  applicable  withholding 
amounts  the  balance  is  the  net  payment  due  the 
employee. 

Year  2:  In  1988.  the  amount  of  the  RIT 
allowance  is  determined  on  the  basis  of 
covered  reimbursements  in  Year  1.  Assume 
that  $21,800  of  nondeductible  moving 
expenses  is  the  same  as  the  covered  taxable 
reimbursements.  Also,  assume  that  employee 
and  spouse  (married,  filing  jointly]  have 
combined  earned  income  of  $65.(XX).  Thus. 
Federal  marginal  tax  rates  would  be  35%  for 
Year  1  (from  app.  2-ll.A]  and  26%  for  Year  2 
(from  app.  2-ll.C].  Also  assume  the 
applicable  State  and  local  marginal  tax  rates 
are  6%  and  2%.  respectively,  of  taxable 
income. 

Apply  CMTR  formula  for  Year  1: 
X=F-|-(1-F)S-|-(1-F)L 
Where: 

X=CMTR  for  Year  1 

F = Federal  tax  rate  for  Year  1  (.35) 

S= State  tax  rate  for  Year  1  (.06) 

L= local  tax  rate  for  Year  1  (.02) 

Then: 

X = .35 -I- (1.00  -  .35).06-Kl«- J5)  J)2 

X=.3S-|-J)390-|-.0130 

X=.4020 

Apply  C]MTR  formula  for  Year  2: 

W=F-|-(1-F)S-I-(1-F)L 

Where: 

W=CMTR  for  Year  2 

F= Federal  tax  rate  for  Year  2  (.28) 

S=Stat4  tax  rate  for  Year  1  (SIB) 

L=:  local  tax  rate  for  Year  1  (.02) 


Then: 

W=.28-»-(1.00-.28).08-Kl.00-.28)i)2 
W=. 28 -I- .0432 -I- .0144 
W  =  .3376 

Apply  RTT  gross-up  formula: 


X  1-X 

Z    =  (R)     -  —    (Y) 


1-W 


1-W 


Where: 

Z=Rn'  allowance  payable  in  Year  2 

X = CMTR  for  Year  1  (.4020) 

W=CMTR  for  Year  2  (J376) 

Recovered  taxable  reimbursement*  for  Year 

1($21J00) 
Y=WTA  paid  in  Year  1  ($5,450) 
Then: 


Z    = 


.4020 


1.00-.3376 


($21,800) 


1.00-.4020 

1.00-.3376 

Z  =:  .6060  ($21,800)  -  .9028  ($5,450) 
Z= $13.230.42-$4.920.26 
Z=$8.310.16'  * 


($5.45(4 


>  See  FTR  2-11.8fl2)  if  no  WTA  is  involved. 

*  The  RIT  allowance  is  treated  as  a  moving 
expense  reimbursement  for  tax  withholding 
purposes.  After  subtracting  the  applicable 
withholding  amounts  the  balance  is  the  net  payment 
due  the  cmploya*. 


Federal  Marginal  Tax  Rates  by  Earned  Income  Level  and  Fiung  Status— Tax  Year  1987 

CTha  following  labia  is  to  used  to  determine  the  Federal  marginal  tax  rate  for  Year  1  for  computation  of  the  RfT  allowance  as  prescrtwd  In  FTP  2-11.8e(1).  This  tabia 

is  to  be  used  lor  employeM  whose  Year  1  occun«d  during  calwidai  y«ar  1967.] 


• 

Marginal  tax  rate 

Single  taxpayer 

Heads  Of  household 

Married  filin9joinHy/ 

quiNfying  vndowt  A 

vMOOwsrs 

Married  Wng  separately 

Over 

But  not  over 

Over 

But  not  over 

Over 

Bulnolovw 

Over 

But  not  over 

11% 

$4JS0 
6.481 
21.979 
33.433 
58310 

$6,481 
21.979 
33,433 
56.810 

$7,763 
10,306 
31,379 
47.903 
88/>1S 

$10,300 
31,370 
47.903 
68.015 

$10,400 
13.719 
40.020 
56.705 

101.432 

$13,719 
40.026 
58,705 

101,432 

$5311 
7.061 
19,602 
31,57« 
S4.1» 

$7,061 
19.602 

28% 

35%..... 

31,572 
54,120 

W^% 

Appendbc  2-11 A  Federal  Tax  TaUe  lor  RIT  Allowance. 
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State  Marginal  Tax  Rates  BY  Earned  Income  Level— Tax  Year  1987 

rrtw  Mtowing  labia  {frngm  13  thru  16)  is  to  be  uMd  to  datarmina  State  marginal  tex  rates  tor  calcuMon  of  ttw  RIT  Mwanoa  as  praacribad  IN  FIR  2-11.8a<2).  TNa 
tebteistobausadtoraniyloyaaawhofacai»adco¥aradta)a<)teralmbursawanlsdurtnoc«landaryaarl9e7.] 


Steto(ordMict) 


1. 
2. 

3. 

4. 


Arizona-. 


M 
Caitoma 


Cotorado 

COfWIOCtlCUt„ 


5. 

Hi 

6. 

7. 

S 

9.   Diaaid  of  Columbia.. 

10.1 

11. 

12.1 


.  Gaorgia- 


ia 

14. 
15. 
16. 
17. 
IS 
19. 
2a 

21. 
22. 
23. 
24. 

25. 
26l 
27. 


Kansas...- 
Ksniucky. 


2B.  Nabraska.. 


29. 
30. 
31. 
3^ 


NW  J0f90y- 


3a 

34. 
35. 

36. 
37. 

38. 
39. 
40. 
41. 
42. 
43. 
44. 
45. 
46. 
47. 
48. 
49. 

50. 
51. 


N 

NawYork 

N  single  status'. 
North  Carolina  .„ 
North  Dakota..... 
Ml 
CNo. 


OUahoma 

If 

Oragon.. 


Psmsytvania.. 


South  CaroKna. 
South  Dakota... 

Tanrwssaa 

Texas 

Utah.„ 

Vwmoflt ^.,.. 


Washington  »....„ 

West  Virginia 

If  aingia  status  '. 


vvyomng — 


Marginsi  tax  rataa  (stalad  in  parcantt)  for  Sw  oaimad  incoma  amounts  spaciflad  in 

aachoolumr).>* 


$20,000-24.999 


$25,000-49^99 


5%  5% 

0  0 

7  8 
4.5  7 
6  7 

2  9.3 

8  9.3 

5  5 
0  0 

6.1  8.2 
8  10 
0  0 

6  6 
8.25  9.75 
9.75  10 
7.8  8.2 
^5  2.5 

3.2  3.2 

7  11 

7.5  9 
6  6 

4  4 

3  9.2 
9.2  10 

5  S 
5  S 

4.6  4.6 

8  9 

5  5 

6  6 

7  10 

9  10 
a2  5 

5  S.9 
0  0 
0  0 
2  ^5 
3.8  5.9 
5S  7.7 
7  8.75 
8.75  8.75 

7  7 
6.67  9.33 

8  10.67 
Sj004  4.506 

4  6 

6  6 

9  9 

2.1  2.^ 

'Tax  23.46%  Of  Federal 

7  7 
0  0 
0  0 
0'  0 
7.75  7.75 

'Tax  25.8%  Of  Federal 

5  5.75 
0  0 
4  4.5 
4  6 
6.55  S93 
0  0 


$50,000-74.999 


5% 
0 
8 

7 

7 

9.3 

9J3 

5 

0 

8S 
10 

0 

6 
10 
10 

8.2 

^5 

3.2 
12 

9 

6 

6 
10 
10 

5 

5 

4.6 

9 

5 

6 
11 
11 

5.9 

5.9 

0 

0 

3.5 

7.7 

8.5    . 

8.75 

a75 

7 
12 
12 

5.257 

6 

6 

9 

2.1 
taxNability< 

7 

0 

0 

0 

7.75 
tax  liability 

5.75 

0 

6 

6.5 

6.93 

0 


$75,000  a  OVER 


5% 
0 
8    ' 

7 

7 

9.3 

9.3 

5 

6 

8.8 

10 

0 

6 
10 
10 

8.2 

2.5 

3.2 
13 

9 

6 

6 
10 
10 

5 

5 

4.6 

9 

5 

6.    ' 
11 
11 

5.9 

5.9 

0 

0 

3.5 

a5 

8.5 

8.75 

8.75 

7 
12 
12 

6.008 

6 

6 

9 

2.1 

7 
0 
0 
0 
7.75 

5.75 

0 

6.5 

6.5 

6.93 

0 


'  Earned  inconw  amounta  that  fa*  bet«*ean  the  income  brackets  sho«m  in  Ih 
to  determine  the  marginal  tax  rate  to  be  used  in  cakajlating  (he  RIT  alkxvanca. 

» If  the  earned  income  amount  is  less  than  the  tonvest  income  bracket  shown  In  th 
as  provided  in  FTR  2-1 1.8e<2)<b). 

•Thie  rate  appies  only  to  those  IndiMduals  certifying  that  they  will  file  under  a 
taxpayers,  rsgardtess  of  fiKng  status,  win  uaa  the  other  rate  shown. 

*  Ratea  shown  ss  a  percent  of  Federal  income  tax  liability  must  be  converted  to  a 

AppendK  2-1 1.B.  State  Tax  Table  tor  RIT  AMowance. 


(eg..  $24,999.45.  $49,999.75.  etc.)  shouM  be  rounded  to  the  nearest  dollar 
s  table,  the  amptoying  agency  shall  establish  an  appropriate  marginal  tax  rate 
aingto  status  within  ttw  States  where  they  will  pay  income  taxes.  All  ottwr 
of  irxxama  as  provided  in  FTR  2-1 1.8e(2). 


Federal  Marginal  Tax  Rates  by  Earned  Income  Level  and  Fiunq  Status— Tax  Year  1988 

[The  foNowing  table  is  to  be  used  to  datamiina  ttte  Federal  marginal  tax  rate  lor  Year  2  lor  computatnn  of  ttw  RIT  alowanca  as  prascrtwd  in  FTR  2-11.8e(1).  This 
tabto  is  to  be  used  for  amptoyees  whoae  Year  1  occuned  during  catendv  yews  1963, 1984, 1965. 1986.  w«d  1987.] 


Single  taxpayer 

Heads  of  househoU 

Married  filing  Jototty/ 

qualifyiiuw^ws  a 

wKKywvrs 

MtfTisd  fiMng  ftopwUrfy 

Marginal  tax  rate 

Over 

But  not  over 

Over 

But  not  over 

Over 

Over 

But  not  over 

But  not  over 

15% 

$5,260 

23.920 

52.310 

113.370 

$23,920 

52,310 

113,370 

$9,440 

34,215 

77,300 

166.910 

$34,215 

77.300 

166,910 

$12,500 
43.410 
88,740 

197.820 

$43,410 

88.740 

197.820 

$8,200 

21.880 

47.475 

133.415 

$21,880 

47.475 

133.415 

28% 

33%, „...,. 

28% 

AppendK  2-1  I.e.  Federal  Tax  Tabto  for  RIT  AHowance— Year  2. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Seirvlcee 
Adtninistration 

Application  Announcement  for  a 
Cooperative  Agreement  Witti  an 
Organization  for  Promoting  Perinatal 
Health. 

aoency:  Health  Resources  and  Services 

Administration. 

action:  Notice. 

summary:  This  Health  Resources  and 
Services  Administration  (HRSA)  is 
announcing  that  applications  are  being 
accepted  from  public  or  private 
nonprofit  organizations  for  a 
cooperative  agreement  to  promote  and 
give  national  visibility  to  perinatal 
health  and  to  the  continued 
development  and  implementation  of 
coordinated  systems  of  perinatal  care.  It 
is  expected  that  approximately  $225,000 
will  be  available  for  Fiscal  Years  1988, 
1989,  and  1990  for  a  cooperative 
agreement  to  promote  perinatal  health, 
which  will  be  entered  into  imder  the 
authority  of  section  502(a)  of  the  Social 
Security  Act  (42  U.S.C.  702  (a)). 
Consistent  with  the  statutory  purpose  of 
improving  maternal  and  child  health,  the 
Department  will  review  applications  for 
funds  and  will  fund  the  one  which,  in 
the'Department's  view,  best  promotes 
improvement  for  the  delivery  and 
organization  of  perinatal  care  systems. 
DATE  To  receive  consideration, 
applications  for  this  cooperative 
agreement  must  be  received  by  the 
Grants  Management  Officer  by  July  11, 
1988.  Applications  Shall  be  considered 
as  meeting  the  deadline  if  they  are 
either  (1)  received  on  or  before  the 
deadline  date:  or  (2)  postmariied  on  or 
before  the  deadline  date  and  received  in 
time  for  submission  to  the  review 
committee.  A  legibly  dated  receipt  from 


a  commerical  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  Ueu  of  a 
jrastmaiic.  Private  metered  postmarks 
shall  not  be  accepted  as  proof  of  timely 
mailing.  Applications  which  do  not  meet 
the  deadline  will  be  considered  late 
applications  and  will  be  retiuned  to  the 
applicant. 

AODRESS:  Application  kiU  (Forms  PHS- 
5161-1  with  revised  facesheet  DHHS 
Form  424  approved  by  0MB  luider 
control  number  0348-0006)  and 
additional  guidance  may  be  obtained 
from,  and  completed  applications  should 
be  sent  to  Waddell  Avery,  Grants 
Management  Officer,  Office  of  Maternal 
and  C^ild  Health,  Bureau  of  Maternal 
and  Child  Health  and  Resources 
Development  Health  Resources  and 
Services  Administration,  Parklawn 
Building,  Room  ll-A-18,  5600  Fishers 
Lane,  Rockville,  Maryland  20857, 301 
443-1440. 

FOR  FURTHER  INFORMATION  CONTACR 
Ann  M.  Koontz,  Dr.  P.H.,  Maternal  and 
Infant  Health  Branch,  301 443-^720. 
SUPPLEMENTARY  mFOMiATiON:  In  order 
to  qualify  for  the  single  cooperative 
agreement  to  be  awarded  under  this 
announcement  an  applicant  must  be  a 
public  or  private  nonprofit  entify,  and 
must  satisfy  the  Secretary  that  it  is  able 
to  perform  each  of  the  following 
fimctions: 

(a)  Develop  a  consultative  resoiuce 
group  composed  of  representatives  from 
public  agencies,  private  agencies, 
professional  and  voluntary 
organizations,  and  Federal  and  State 
programs  to:  Examine  the  critical  issues 
affecting  the  organization  and  delivery 
of  perinatal  health  care  and  systems; 
develop  approaches  to  address 
problems  or  barriers:  and  identify 
selected  strategies  for  implementation 
by  the  project  over  the  course  of  the 
cooperative  agreement 

(b)  Develop  a  mechanism  to  convene 
national  and/or  regional  meetings  to 
bring  together  professional  and 
adn^strative  leaders  in  perinatal  care 
at  the  State  level  to  share  expertise, 
information,  and  strategies  for 


strengthening  perinatal  care  systems; 
and 

(c)  Participate  in  the  development  and 
dissemination  of  information  and 
resoiuce  materials  related  to  the 
activities  of  the  project. 

Review  and  Evaluation  Criteria 

Applicants  will  be  evaluated  on  the 
basis  of  their  relative  abiUfy,  as 
determined  by  the  Secretary,  to  perform 
the  functions  Usted  above,  as  well  as 
additional  criteria  specified  in  the 
application  guidance. 

Federal  Responsibilities 

In  addition  to  the  usual  monitoring 
and  technical  assistance  provided  when 
grants  are  awarded,  under  this 
cooperative  agreement  experienced 
Federal  personnel  will  participate  in  the 
planning  and  development  of  all  phases 
of  this  activify,  including: 

(a)  Identification  of  the  issues  and 
approaches  related  to  comprehensive, 
risk  appropriate  perinatal  systems  and 
services; 

(b)  Indentification  of  key  leaders  for 
inclusion  on  the  resource  group  and  for 
the  networic  of  State  programs; 

(c)  Establishment  of  Federal  contacts 
necessary  in  carrying  out  the  project 

(d)  Preparation  of  articles  and 
materials  for  publication  to  assist  States 
and  communities  to  promote  and 
improve  perinatal  systems:  and 

(e)  Assiuning  the  major  role  for 
technical  assistance  and  dissemination 
of  materials  based  on  project  activities 
and  outcomes. 

A  competitive  review  of  applications 
will  be  the  basis  for  selecting  the 
successful  applicant  for  this  cooperative 
agreement  Consideration  will  be  given 
to  those  applicants  who  indicate  that 
they  can  achieve  the  objectives  of  the 
cooperative  agreement  with  a  cost 
effective  expenditure  of  funds. 

Allowable  Costs 

The  basis  for  determining  the 
allowability  and  allocability  of  costs 
charged  to  PHS  grants  is  set  forth  in  45 
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CFR  Part  74.  subpart  Q.  The  cost 
principles  prescribed  for  grant  recipients 
are:  CAiffl  Circular  A-87  for  State  and 
local  governments;  OMB  Circular  A-21 
for  institutions  of  higher  educatioa:  45 
CFR  Part  74.  Appendix  E  far  iMMpitals; 
and  OMB  Circular  A-122  for  nonprofit 
organizations.  PHS  has  elected  tke 
option  provided  in  48  CFR  1-31.2  of  not 
authorizing  independent  research  and 
development  costs. 

Executive  Order  22372  | 

The  MCH  Federal  set-aside  program 
has  been  determined  to  be  a  program 
which  is  not  subject  to  the  provisions  of 
Executive  Order  12372  cmKeming 
intergovernmental  review  of  Federal 
programs.  r 

The  ON<B  Catalog  of  Federal  Domeste 
Assistance  nnniber  is  13.116. 

Date:  April  14. 1988. 
David  N.  Suodwall. 
Administrator. 
FR  Doc  88-10632  Hied  5-11-68;  MS  a^ 
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National  tnafitutes  of  Healtt) 
Nationai  Cancer  InatHuta  Meeting 

Pursuant  to  Pi^  L  92-463,  notice  is 
hereby  given  of  the  jneetiag  of  ike 
Cancer  Research  Man|>ower  Aeviewr 
Committee.  Nattoaal  Cancer  lastitete. 
National  Institutes  of  Health,  imtt  9-10. 
1988.  at  the  Guest  Qiwrtera  Hotel.  7335 
Wisconsin  Avenue,  Bethesda.  MaiylaBd 
20814. 

This  meeting  will  be  open  to  ^  r 
public  on  June  9  from  8:30  a.m.  to    | 
approximately  9  a.m.  to  discuss 
administrative  details.  Attendance  by 
the  public  will  be  Ikoited  to  space  1 
available.  ' 

In  accordance  tvith  provisians  set 
forth  in  sees.  55^cK4)  and  552b(cK6). 
Title  5.  U.S.C.  and  sec  10(d)  of  Pub.  L. 
92-463.  the  meeting  will  be  dosed  to  the 
public  on  June  0  from  approximately  9 
a.m.  to  recess  and  on  June  10  bom  8:30 
a.m.  to  adjeununent  for  the  review, 
discussion  and  evaluation  of  individual 
grant  ^iplicatioas.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commeicial 
property  such  as  patentable  material 
and  personal  tofbrmation  concemiQg 
individuals  associated  with  the 
applications,  disclosure  of  which  wouU 
constitute  a  clearly  unwarranted 
invasion  of  pynwnaJ  privacy. 

Mrs.  Wini£ped  Lumsdea.  r.nmmitHie 
Management  Officer.  National  Cancer 
Institute.  National  Institutes  «f  HedA. 
Building  31,  Room  tOAOa.  Betimda, 
Maryland  20882  (301/496-5708)  wiU 
provide  a  summary  of  the  meeting  and  a 


raster  of  oosaarittse  saembers.  upon 
request. 

Ms.  Qmthia  Sewdl  Executive 
Secretary.  Cancer  Research  Manpower 
Review  Commfttee.  National  Cancer 
Institute,  National  Institutes  of  Health. 
Westwood  Building.  Room  838. 5333 
Westbard  Avenue.  Bethesda.  Maryland 
20892  [301/496-7721)  will  provide 
substantive  pro-am  information,  upon 
request 

Dated:  May  4.  IQSa 

Betty  J.  Beveridge, 

Committee  Management  Officer,  NIK 

(FR  Doc.  as-ie568  Filed  5-11-86;  ft45  m] 
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Natfonal  CanMi  InsMute,  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Bioaietry  and  Epidemiology  Contract 
Review  CoramiUee,  National  Cancer 
Institute.  National  Institutes  of  Health. 
June  23-24. 1988,  at  the  Hyatt  Regency 
Hotei  One  Bethesda  Metro  Coiter. 
Betlwsda.  lidaryland  20614. 

This  meeting  will  be  open  to  the 
public  on  |une  23, 1988.  &om  9  a.m.  to  10 
a.m.  to  <fiscu88  administrative  matters. 
Attendance  by  the  public  wtD  be  limited 
to  space  available. 

In  accordance  widi  the  provisions  set 
forth  m  sees.  552btc)[4)  and  5S2b(t4(6]. 
Title  5.  U.S.C.  and  sec.  10(d)  of  Pub.  L 
92-463.  the  meeting  will  be  closed  to  the 
public  on  Jmie  23  from  10  a  jn.  to  recess; 
and  on  June  24  from9  a.m.  to 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  contract 
proposals.  The  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  pstentable  material,  and 
personal  information  concerning 
individuals  associated  with  die 
proposals,  the  disclosure  of  which 
would  constitute  a  dearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winifred  Lnmsden,  Committee 
Management  Officer,  National  Cancer 
Institute.  Building  31.  Room  lOAOe. 
National  Institutes  of  Health.  Bethesda. 
Maryland  20882  (301/496-5708)  will 
provide  a  summary  of  the  meeOng  and  a 
roster  of  committee  members  upon 
request. 

Dr.  Harvey  P.  Stein.  Executive 
Secretary,  Biometry  and  RpidfB>inlngy 
Contract  Review  Committee.  Nation^ 
Cancer  Institute.  Westwood  Buildiqg. 
Room  804.  National  Institutes  of  Heakh. 
Bethesda.  Maryland  20882  (301/496- 
7030)  will  buaiah  substantive  progFam 
information. 


Dated:  A])rilS.UBa 
Betty  {.Bavaidga. 

CoHmtHtee  Mtaiagement  Officer,  NIH. 
(FR  Doc.  88-10569  Filed  5-11-88;  8:45  amj 
tmjuma  coos  4140-oi-m 


National  Cancer  tnstltnte;  Dhrtston  of 
Cancer  Treatment  Board  of  Scienttfie 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  gives  of  Ae  meeting  of  the  Board 
of  Scientific  Counselors,  DCT,  National 
Cancer  Institute,  National  Institutes  of 
Health,  fane  6-7, 1968,  Building  31C, 
Conference  Room  6, 9000  Rodcvflle  Pike, 
oexnesoa.  saaryxana  zosaz. 

This  meeting  will  be  opea  to  tha 
public  on  June  6  from  8:30  ajn.  to 
approximately  6  p.m.,  and  again  on  June 
7  from  10  aju.  untii  adjeamment.  to 
review  program  plans,  contract 
recompetitions  and  budget  for  the  DCT 
program,  bi  addition,  diere  will  be 
scientific  reviews  by  several  programs 
in  the  Divisioa.  Attendance  by  the 
public  will  be  limited  to  space  available. 

la  accordance  with  the  pvovisioas  set 
forth  in  sec.  552b(c)(6),  Title  5.  ILSXI 
and  sec.  10(d)  of  Pub.  L  92-463.  die 
meeting  wdi  be  closed  to  the  public  on 
June  7  from  8  ajn.  to  approximately  10 
a jn.,  for  the  review,  discussion  and 
evaluation  of  individual  programs  and 
projects  conducted  by  the  National 
Institutes  of  Health,  including 
consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigatars, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  dearly 
unwatraated  invasion  of  personal 
privacy. 

Mrs.  Winifred  Lmasdea.  Ccmmittee 
Manageaient  Officer,  National  cancer 
InstitDte,  Building  31,  Room  lOAOB, 
National  Institutes  of  Healdi.  Bethesda, 
Maryland  10892(301^106-5700]  wfB 
provide  simunanes  of  die  meetiag  and 
rosters  of  committse  members  t^oa 
request. 

Dr.  Bruce  A.  Chafaner,  Director, 
Division  of  Cancer  Treatment,  National 
Cancer  Institute,  Building  31.  Room 
3A52.  National  Institutes  of  Healdi. 
Bethesda,  Maryland  20892 1301-40&- 
4291J  win  famish  substantive-pn^ram- 
information. 

Dated:May4.19Ba 
B«ttyI.Bs»arid|>. 

Qoiruittttcc  nKfttogcnwftt  G^iccr,  Nffi, 
FR  Doc  88-10507  Filed  5-11-88;  8:45  ana] 
SNJJMQCOoc  me  i  m 
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National  Eye  Inetitute;  Board  of 
Scientific  Couneelore,  NEI;  Meeting. 

Pursuant  to  Pub.  L  92t-463.  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  National  Eye 
Institute,  June  27-28, 1988,  Building  31. 
NIE  conference  Room  6A35,  National 
Institutes  of  HealUi,  Bethesda, 
Maryland. 

This  meeting  will  be  open  to  the 
public  on  June  27  fiom  8:30  a.m.  until 
approximately  4  p.m.  for  general 
remarks  by  the  Institute's  Scientific 
Director  on  matters  concerning  the 
intramural  programs  of  die  National  Eye 
Institute.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sec.  552b(c)(6),  Tide  5.  U.S.C 
and  section  10(d)  of  Pub.  L  92r463,  die 
meeting  will  be  closed  to  the  public  on 
June  27  from  approximately  4  p.m.  until 
recess  and  on  June  28  from  8:30  a.m. 
until  adjournment  for  the  review, 
discussion,  and  evaluation  of  individual 
projects  conducted  by  the  Laboratory  of 
Mechanisms  of  Ocular  Diseases.  These 
evaluations  and  discussions  could 
reveal  persoiml  information  concerning 
individuals  associated  with  the  projects, 
induding  consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would  constitute 
a  dearly  unwarranted  invasion  of 
personal  privacy.  ConsequenUy,  this 
meeting  is  concerned  widi  matters 
exempt  bom  mandatory  disclosure. 

Ms.  Lois  DeNinno,  Acting  Committee 
Management  Officer,  National  Eye 
Institute,  Building  31,  Room  6AS1. 
National  Institiites  oif  Health,  BeUiesda, 
Maryland  20692,  (301)  496-5983,  will 
provide  a  summary  of  the  meeting, 
roster  of  committee  members,  and 
substantive  program  information  upon 
request 

Dated:  May  4, 1968. 
Betty  |.  Bevaiidga. 

Committee  Management  Officer,  NIH. 
FR  Doc.  86-10570  Filed  5-11-88;  8:45  am] 
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National  Eye  InetHute;  National 
Advleory  Eye  CofmcH;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Eye  Council, 
National  Eye  Instihite,  June  3, 1988, 
Building  31.  Conference  Room  8, 
National  Institutes  of  Health,  Bethesda, 
Maryland. 

This  meeting  will  be  open  to  the 
public  from  8:30  a.m.  until 
approximately  11:30  a.m.  on  Friday,  June 
3.  Following  opening  remarks  by  the 


Director.  National  Eye  Institute,  there 
will  be  presentations  by  the  staff  of  the 
Institute  concerning  Institute  programs 
and  various  research  assistance 
mechanisms.  Attendance  by  the  public 
will  be  limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Tide  5.  U.S.C.  and  sec.  10(d) 
of  Pub.  L  92-463,  die  meeting  will  be 
dosed  to  the  public  from  approximately 
11:30  a.m.  until  adjournment  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commerdal  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disdosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

There  will  also  be  an  open  meeting  of 
the  Vision  Research  Program  Planning 
Subcommittee  on  Thursday,  June  2.  from 
3  p.m.  until  completion  to  discuss  further 
the  plans  for  Vision  Research:  A 
National  Plan  1989-90.  The  meeting  will 
be  held  at  the  National  Eye  Institute, 
Conference  Room  31/6A35,  National 
Institutes  of  Health,  Bethesda, 
Maryland.  Attendance  by  the  public  will 
be  limited  to  space  available. 

Ms.  Lois  DeNinno,  ConuniUee 
Managemrat  Officer,  National  Eye 
Institute.  Building  31,  Room  eA51, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892.  (301)  496-5983,  will 
provide  summaries  of  meetings,  rosters 
of  committee  members,  and  substantive 
program  information  upon  request 

(Catalog  of  Federal  Domestic  Assistance 
Programs.  Nos.  13.867,  Retinal  and  Choroidal 
Diseases  Research;  13.868,  Corneal  Diseases 
Research;  13.860,  Cataract  Research;  13.870, 
Glaucoma  Research;  and  13,871,  Sensory  and 
Motor  Disorders  of  Visual  Research;  National 
Institutes  of  Health.) 
Dated:  May  4, 198& 
Betty  J,  Bevsfidgs. 

Committee  Management  Officer,  NIH. 
[FR  Doc.  88-10571  Filed  5-11-68;  6:46  am] 
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NatlonM  Eye  Instttute;  VWon  Reeearch 
Review  Committee;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Vision  Research  Review  Committee, 
National  Eye  Institiite,  June  23-24, 1988, 
Conference  Room  6,  Building  31C 
National  Institutes  of  Health,  Bethesda, 
Maryland. 

This  meeting  will  be  open  to  the 
public  on  June  23  fiom  8:30  a  jn.  to  9:30 
a.m.  for  opening  remarks  and  discussion 
of  program  guidelines.  Attendance  by 


the  public  wUl  be  limited  to  space 
available. 

In  accordance  with  provisions  set 
fordi  in  sees.  552b(c)(4)  and  552b(c)(6), 
Tide  5,  U.S.C.  and  section  10(d)  of  Pub. 
L  92-463,  the  meeting  will  be  dosed  to 
the  public  from  9:30  sjn.  on  June  23  until 
recess  and  on  June  24  from  8:30  a.nL 
imtil  adjournment  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commerdal 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  die 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Lois  DeNiimo,  Committee 
Management  Officer,  National  Eye 
Institute,  Building  31,  Room  6A/51, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  (301)  496-5983,  will 
provide  summaries  of  the  meeting, 
rosters  of  committee  members,  and 
substantive  program  information  upon 
request 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.867,  Retinal  and  Choroidal 
Diseases  Research;  13.868,  Corneal  Diseases 
Research;  13.869,  Cataract  Research;  13.870, 
Glaucoma  Research:  and  13.871,  Sensory  and 
Motor  Disorders  of  Visual  Research:  National 
Institutes  of  Health.) 

Dated:  April  29. 198a 
Betty  |.  Bevatidga, 

Committee  Management  Officer,  NIH. 
[FR  Doa  86-10572  Filed  5-11-68;  8:45  am] 

BMISM  coos  4140-01-M 

DEPARTMENT  OF  THE  INTERIOR 
FM)  and  Wildlife  Service 

Migratory  Nongame  Bird  Strategies; 
Draft  Availability 

aocncy:  Fish  and  Wildlife  Service, 
Interior. 

ACnON:  Notice  of  Availability  of  Draft 
Migratory  Nongame  Bird  Strategies. 


n  This  notice  advises  the  put4ic 
that  a  draft  document  "Migratory 
Nongame  Bird  Strategies,"  oudining  new 
and  continuing  Service  activities  related 
to  migratory  nongame  birds,  is  available 
for  public  review  and  comment.  This 
document  was  prepared  in  response  to 
public  concerns  about  the  welfare  of 
migratory  nongame  birds  and  to  interest 
expressed  in  the  strategies  to  be 
employed  by  the  Service  in  managing 
this  resource.  This  dociunent  will  be 
amended  periodically  to  reflect  changes 
in  Service  efforts  related  to  migratory 
nongame  birds. 
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I  Copies  of  Ubs  < 
can  be  obtained  by  contacting  Am  US. 
Fish  and  WOdlife  Service.  Office  of 
Migratory  Brd  Maaagenent  | 

Waafaiagton.  DC  20M0  (202-254-4207). 
Copies  are  available  in  Koom  S3B,  1717 
U  Street.  NW..  Waakii^tem.  DC 
ComoMBts  should  be  addoesaed  to:  Dr. 
Roilin  a  ^lamnve,  Chief.  Office  of 
Migratwy  Bird  KiaBagenKtrt.  U.S.  Rail 
and  "W^Aife  Seirioe,  Departaent  of  the 
Interior,  WaslnngteB.  DC  20240. 

FOR  FURTMER  iNFOmUTIOM  COMTACn 

RoUin  D.  Sparrowe,  Chief.  Office  of 
Migratory  Bird  Management.  U.S.  Fish 
and  Wildlife  Service.  WashiagtoB.  DC 
20240  (202-254-3207). 

SUPPLEMENTARV  WTORWATIOK  The 

Federal  Government  has  beea  assigned 
speciik  responsibility  fcx-  the  protectea 
of  migratory  birds,  including 
appruxiaiately  770  spedes  fliat  are  not 
hunted.  Lepslalion  protecting  these 
spedes  inchides  the  Fish  and  Wildl^ 
Conservation  Act  of  1968,  KOgratory 
Bird  Treaty  Act  of  1918.  Migratory  Bird 
Conservation  Act  Migratory  Bird 
Hunting  and  CoDseivalian  Stanp  Act. 
Lea  Act  and  Federal  Aid  ia  Wildltfe 
RestoraikMi  Act  Interaational  treaties, 
indndng  the  Convention  on  Nature 
ftotection  and  Wildlife  Preservation  In 
tne  wrestetn  Hemisphere,  nte 
Convention  on  International  Trade  in 
Endangered  Spedes  of  WUd  Fauna  and 
Flora,  and  treaties  with  individQal 
coimtries  sharing  nagralary  bird 
resoaroes  with  the  United  States,  also 
provide  for  international  cac^aration  in 
the  protection  of  aai^atory  bMs, 
induding  aeqgame  spedes.  The 
provisions  of  the  laws  and  treaties 
related  to  migratory  birds  are  carried 
out  prianciiy  by  the  Service. 

Service  actions  related  to  migratory 
game  birds  have  been  published 
regularly  in  the  Federal  Register  for 
public  review  and  comment  as  have 
Service  actions  related  to  endangered  or 
threatened  migratory  nottgame  bird 
spedes.  This  is  the  first  time  a  document 
describing  Service  actions  to  nongame 
migratory  birds,  that  are  not  threatened 
or  endai^ered  spedes,  has  been 
available  for  poblic  review  and 
comment  This  document  is  desi^wd  to 
focus  new  and  ^^^i^mung  Service 
actions  directed  toward  nn^g^mff 
rai^atoiy  bird  spedes  and  to  respond  kt 
tiie  evident  pahhc  interest  in  thcM 
spedes.  IHriilic  coBBatenis  or  sng^estians 
may  be  submitted  to  the  ADDKESS 
above. 


DatBd:  Afiil  20, 1866. 
FtMkDualde, 

Director.  U.S.  Fish  and  Wildtife  Service. 
(PR  Doc.  86-10585  Hied  5-U-68: 8:45  am] 


Bvaau  Of  Land  Managamant 

(AK-9M-4213-15] 


NotioalerPubiiartion; 
ClaiRM  Solecdon;  Doyon,  Ltd. 

la  accordance  with  Departmental 
regulation  43  CFR  285a7(d),  notice  is 
hereby  given  that  a  deciai(»  to  issue 
conveyance  under  the  provisioBS  of 
sectioB  14(e)  of  the  Alaska  Native 
Claims  SettleaMttt  Act  of  December  18. 
It71.  «S  U.S.C  160L  ttl9(e).  wiU  be 
issued  to  Doyoo,  Liaiited.  The  lands 
involved  are  in  the  vidiBty  of  Flat 
Alaska. 


SerWNo.     ' 

bMid  ilsscftptioii 

s 

AA-S103-14 

AA-ai03-t5 

AA-8103-t« 

AA-eH»^17 

T.  26  N.,  T.  46  W., 

T.2eR.T.47Mt., 

ZmtmJUtMMu. 
T.  27  N..  T.  46  WL, 

SmrardMeridhn. 
T.  27  N,  T.  47  W, 

22.829 
2t,446 

77feo 

t8,233 

A  Dotioe  of  the  deciskm  will  be 
published  once  a  w«ek.  for  fioar  (4) 
consecutive  weeks,  tn  the  Anchorage 
DaUy  News.  Copies  of  the  decision  may 
be  obtained  by  contactktg  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management  701  C  Street  Box  13, 
Anchorage,  Alaska  99513  {(907)  271- 
5960). 

Any  party  dafankig  a  property  interest 
which  is  adversely  affected  by  the 
dedsion.  an  agency  of  the  Federal 
government,  or  regional  corporation, 
shall  have  ontil  June  IS,  1968  to  file  an 
appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  fiva  die  date  of  receipt  to  file  an 
appeal  Ajqaeais  must  be  ffied  in  die 
Bureau  of  Land  Maaacemeat  at  die 
address  identified  above,  wheae  the 
reqairemeots  lor  fiiag  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  widi  Kue 
reqaireoMals  of  43  CFR  Part  4,  Sabpwt 


E,  shall  be  deemed  to  have  waived  their 

rights. 

StaatsyH-Braaayk. 

Chmf.BiwmakafDoftaAdfitAcatien. 

[PR  Dec.  as-MSaS  HM  S-11-88: 6:46  •m] 


[CO-050-4830-1f1 

Canon  Ctty  OioMet  Adviaory  CouMfl 


AOCNCv:  Bureau  of  Land  Manageaieat, 
Interior. 

aCTMM:  Notice  of  meeting. 

summary:  Notice  is  hereby  given  in 
accordance  with  Pub.  L  94-579  diat  the 
CanoB  City  District  Advisory  Council 
PAG)  Meeting  wiB  be  held  Wednesday. 
June  IS,  1968, 9:30  a.m.  to  4:30pjn.  and 
Thursday,  June  16, 1968, 8  a.m.  to  4  pjn. 
at  tiie  Canon  City  District  Office.  3170 
East\fain,  Canon  City,  Colorado. 
The  meeting  agenda  wiO  include: 

1.  OrieBtatioQ  for  New  DAC  Members: 

2.  Tonr  of  labile  recreottaa  sites  akmg 
the  Arkansas  River  from  TexMGraek  to 
Paikdab: 

3.  Arkansas  River  Recreation  Area 
Management  Plan  vrotkshep; 

4.  Session  on  improving  the  Canon 
OtyDAC; 

5.  Quail  Mountain  i^^te; 

6.  San  Luis  Valley  Resource 
Manetgement  Han  update; 

7.  Reports  from  Area  Managen  on 
current  pragnms; 

8.  PubBc  presentations  to  the  oonndl 
(open  invitation). 

The  meeting  is  open  to  the  pubtia 
Persons  interested  may  make  oral 
presentations  to  die  council  at  2  pjn.  on 
Thursday  or  they  may  file  written 
statements  for  the  council's 
consideration.  The  District  Manager 
may  limit  the  length  of  oral 
presentations  depeudttng  on  die  number 
of  people  wishing  to  spe«^. 

AlXNtcss:  Anyone  wishing  to  make  an 
oral  or  written  presentation  to  the 
council  should  notify  the  District 
Manager,  Bureau  <A  Land  Maasgamfnt 
P.O.  Box  311,  3170  East  Main,  Canon 
City,  Colorado  81212  by  June  la  1988^ 

FOR  niRTHCR  MFORMATlONCONTMCn 

Ken  Sraidk  (719)  275-0831. 


SUPPLEtMNTARVJ 
Summary  Btinates  of  the  meeting  wiU  be 
available  for  public  inspection  and 
reproduction  during  regidar  woridng 
hours  at  the  District  Office 


appnn^imately.  30.days.following^the 
meeting. 

SluutL..FrMr, 

Associate  District  Managep 
[FRcQlE..a».li)6S3  Filed  5i4I,.8«M5-.am) 

BILLMWVanC  4310.JB<» 


[AZ-020-08-4213r01]. 

Phoanli  District  Advisory  Council; 
Open' Msotttiy 

AQENCV:  Bureau  of  Land  Management;. 
Interior. 

action:  Notice  of  Meeting.of  tiie' 
PhoeniK  District  Advisory.  CounEiL 


DATE  June  15, 1988. 

ADDRESS:  2015  West  Deer  Valley  Road, 

Phoenix,  Arizona. 

SUMMARY:  The  I%oenix  District 

Advisory  COundlofthe  Bureau  of  Land' 

Management  meets  JunrlS  at  the 

Phoenix  District  Office,.20l5  West  Deer 

Vallfey  Rbad,  Phoenix  at  aOffajn.  to 

discuss  and  make  recommendations  on 

various  public  Ihnd  issues: 

The>Couinril<ba»been  astoblished  by 
and  will  be  managed  according  to-the- 
Federal  Advisory  Committee  Ad  of 
1972.  die.F6deraLLand  Policy  and: 
Management"  Act.  of  1976  and' the  Piiblic 
Rangelands  Improvements  Act  of  1978.. 

The  agendk  for  the  meeting  indudes: 
— ^Empire,  and  Cienega.  Ranches 
— Council  Organization 
—Superconducting  Super  Collider 
— Goldwatw  Range 
— Red  Mountain  Land  Exchange: 
— BLM  Management  Updatra 
— ^Business  from  the  Floor 
—Public  Comments  and  Statements 
— ^Futtire  Meetings  and  Agenda  Topics 
supptEMCNTARV  information:  This  is  a 
public  meeting.and  the.presentetionof. 
oral  statements  or  the  submission  of 
written  statements  that  addressthe 
issues  on  the  meeting  agenda  or  related^ 
matters  are  welfcome. 

Dated}  May  3. 1968. 
Hftnri  Rr  Riwimi 
DistricLManager. 

[FR  Doc  88>10S91  Filad  5-ll>«}  8)46  am)' 
Muwa  coos  4aio-»4» 


INM.440-«8r41 1.1^13;  NMNM  58263].. 

Prapoaod  Refnalalsment  of 
TerminataclOtt  andGas  |jaase;.lltav 
Maxica 

aoency:  Biueau  of  Land  Management 
Interion. 

action:  NirtiJse. 


summary:  Under,  the  prQvisianL-o£43> 
CFR  310a.2-3..Sun  OpcralinsUmited. 


Partnership- petitioned  forreinstatmenti 
of  oil  andgas  Ieaae.NMiNM-SB2B3. 
CO  veringf  thsr  Callo  wing,  described '  lands 
located  in: 

Lea  Gbonty,  New  Mexico 
T.  19  S..  R.  34  E..  NMPtA, 

Sec  28:  NEVi,  NWSW. 

Containing  320.00  acres,  more  or  less.. 

It  has  beenafaowntamysatis&uttion'. 
that  failura-to  make  timely  payment  of. 
rental  was  due  ta  inadvertence. 

No'validlease  hasbeen  issued, 
affecting  Uie  land&.Payment  of  badi 
rental&  and  administrative  cost  of 
$500.00  has  been  paid.  Future  rentals 
shall  be  at  the  rate  of  $10.00  per  acre  per 
year  and  royalties  shall. be  at  the  rate  of. 
16%  percent.  Reimbursement  for  cost  of 
the  publication  of  this  notice  shall  be 
paid  by  the  lessee. 

Reinstatement  of  the  lease  will^be 
effedive  as  of  the  dale  of  termination. 
June  1, 1987. 

Date:  May  6. 1988. 
Martha  R.  Rivera, 

Acting  Chief,  Adjudication  Section. 

[FR  Doc.  86^10654  Filed  5r-ll-8B:.8^46/am]; 

BIUJNG  COOe  4310.f«-« 


[AZ-020-0S-4212f-12]. 

Raalty  Acdonsf  Salaa,  Laaaaa^atc^ 
Arizona 

Realty  Action:  Exchange  of  Public, 
Lands. 

BLM  proposes  to  exchange  public 
landin  order  to  achieve  more  efficient 
management  of  the  public  land  through 
consohdation  of  ownership. 

Portions  or  all  public  lands  within  the 
following  townships,  ranges  and^ 
sections  are  being  considered  for 
disposal  by  exchange  pursuant  to- 
section  206  of  the  Federal  Land  Policy 
and  Management  Ad  of  QotoberZL. 
1976.  43  U.S.C  1716. 

Gila  and  SalrRfvmtMaridiui,  Arisoor 
Maricopa  County 

T.5N..R..3E, 

Seel. 
T.5N..  R.  4  E., 

Sec.  6. 
T.  6  N..  R.  3  E.. 

Sec.  35. 
T.  6  N..  R.  4  Eh 

Sees.  1. 11  and  12. 

Gantaining  389.83  acresi  -      ' 

Pinal  Cdunty 

T.4S..R.8E, 

Sec.  13. 
T.4S..R.9E., 

Sees,  n,  28  and  27. 
T.5ShR;8E.. 

Sec.34i 
T.  5:Si.Jt  StB:.. 

Sec.  8. 


T.  6SHR.a£. 

Sees.  25,  26  and  36. 
T.  7  S..  R.  4  E.. 

Sees.  10,  IS  and-21. 
T.  7  S..  R.  10  E. 

Sec*.  5-8, 14. 17  and  la 
T.  10  S..  R.  7  Eh 

Sees.  12. 13  and  2*t 
T.10S.,.R.9-E, 

Sees.  17.  29,  30.aiMi  3i; 

Containing  8946.60.  acres. 

Pima  County 

T.  12  S..  R.  rr  E.. 
Sees.  26°«nd  33. 

T.  13  Sh  R.  ne. 

Sees.  5  and  29. 
T.  13  S..  R.  12  E, 
Sees.  9.  28.  33  and'34: 
Containing  746.85  acres. 

Copies  of  the  complete^lagal' 
descriptions  may  be  obtained  fronrthe 
Phoenix  District  Office,  addieas  shown 
below. 

Final  deteiininationon>diaposaLwill' 
await  completion  of  an lenviranmental: 
analysis. 

In  accordanoe  withthe  regulations  of' 
43  CFR  2201.1(b).  publication  of  this 
Notice  will  segregate  the  affeded  public 
lands  from  appropriation  tmdSr  the' 
public  land'laws,  and  the  mining  laws, 
but  not  the  mineral  leasing  laws  or 
Geothermal  Steam  Act 

The  segregation  of  the  above- 
described. lands  shall  terminate  upon 
issuance  of  a  document  conveying  such 
lands  or uponpublicationin  the  Federal 
Register  of  a  notice  of  termination  of  the 
segregation;  or  the  expiration  of  two 
years  from  the  date  of  publication: 
whidiever  occurs  first. 

For  a  period  of  forty-five  (45)  days, 
interested  parties  may  submit  comments 
to  the  District  Manager., Phoenix  District 
Office.  2015  West  Deer  Valley  Road, 
Phoenix,  Arizona  85027. 

Dated  May  4. 198a 
Henii  R.  Biaaon. 
District  Manager. 

(FR  Doc.  86-10590  Filed  5-11-86:  a-4S  am) 
BIUJNQ  CODE  4t10-3»«- 


ICA-060-0»-4?ie-18;  CAJ-219081 

RaaMy  Action:  EaeliangKO#.  Public  and 
Privalft  bandat  SaniDtapa  County;  CA 

AOEN<y^Bureau:of  LandManagranent; 
Interior. 

action:  Notice'oFrealty  action.  CA^ 
21600. 

SUMMARY:  The  following  described 
publialfandrhave  been  determined'to  be 
suitable  foe  disposal,  by  exchange  under 
section  206  of  tire  Federal  Land  Policy 


16016 


Federal  Regbte  /  Vol.  53.  No.  92  /  Thursday.  May  12.  1988  /  Notices 


EedtMl'Regirter  /  Vol.  53;  Na.  92  /  Thursday,  May  12.  1988  /  Notices 


and  Management  Act  of  October  2\, 
1976  (43  U.S.C.  1716): 

San  Bemaidino  Metidiaii.  California 

T.  11  S..  R.  2  W. 

Sec  23:  NWV4SEV^: 
Sec  2S:  l^ts  11. 12. 13.  and  14; 
Sec  28:  WV^NEV*.  EV^^fWy«. 
Containing  217.d4  acres,  more  or  less. 
San  Diego  County,  California. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  lands  in  San  Diego  County 
from  Mr.  Roque  de  la  Fuente  II,  8398 
Vickers  Street,  San  Diego,  California 
92111: 

San  Bamanfino  Meridian,  California 

T.  18  S..  R.  1  E. 
Sec  20:  SWV4NWy4: 
Sec  21:  NV4?^V4; 

Sec  35:  Lots  2,  3.  and  4,  SEV4NW  V4. 
Containing  236.90  acres,  more  or  lest 

SUPMCMENTARV  mFOMMATION:  The 

purpose  of  the  exchange  is  to  acquire 
non-federal  lands  abuting  the  Otay 
Mountain  National  Cooperative  Land 
and  Wildlife  Management  Area. 

This  Area  is  important  as  habitat  for 
certain  unique  and  sensitive  flora  and 
fauna  and  the  acquired  lands  will  be 
added  to  and  included  in  this  Area.  The 
public  interest  will  be  well  served  by 
completing  the  exchange. 

Publication  of  this  Notice  in  the 
Federal  Registm  segregates  the  puhUc 
lands  from  the  operation  of  the  public 
land  laws  and  the  mining  laws, 
including  the  mineral  leasing  laws.  The 
segregative  effect  will  end  upon 
issuance  of  a  patent  or  2  years  from  the 
date  of  publication,  whichever  occurs 
first. 

The  values  of  the  land  to  be 
exchanged  are  approximately  equal.  Full 
equalization  of  values  will  be  achieved 
by  acreage  adjustments  or  by  a  payment 
to  the  United  States  by  Mr.  de  la  Fuente 
n  of  funds  in  an  amount  not  to  exceed 
25%  of  the  total  value  of  the  lands  to  be 
transferred  out  of  Federal  ownership. 

Lands  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
following  reservations,  terms,  and 
conditions: 

1.  Those  rights  for  access  road    ' 
purposes  across  lots  13  and  14  in  said 
section  25  granted  to  Sager  Management 
Corporation,  its  successors  or  assigns, 
by  right-of-way  grant  CA-a914,  under 
the  Act  of  October  21. 1976  (43  U.S.C. 
1761). 

2.  A  ri^t-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30, 1890 
(43  U.S.C.  945). 

3.  A  right-of-way  for  a  water  tank, 
helicopter  pads,  and  all  appurtenances 
thereto,  constructed  by  the  authority  of 


the  United  States  upon  the  SWV4NWV4 
SEy4  of  said  sections  23.  and  the  SWVi 
SEy4NWy4  said  section  26.  under 
reservation  R-490. 
FOR  FUHTNfll  WiFOimATlOW  CONTACT: 

Mike  Selman.  Indio  Resource  Area.  (619) 
323-4421.  Information  relating  to  this 
exchange,  including  the  environmental 
assessment  and  land  report  is  available 
for  review  at  the  California  Desert 
District  Office.  1695  Spruce  Street. 
Riverside.  California  92507. 
DATE  For  a  period  of  45  days  from  the 
date  of  publication  of  this  Notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager.  CaHfomia  Desert  District,  at 
the  above  address.  Objections  will  be 
reviewed  by  the  State  Director,  who 
may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
objections,  this  realty  action  will 
become  the  final  determination  of  the' 
E)epartment  of  Interior. 

Date:  May  8. 1988. 
H.W.Riecken, 

Acting  District  Manager. 

(FR  Doc.  88-10655  Filed  S-ll-Sft  8:45  am] 

MLLMOCOOC  4310-40-« 

fNV-930-06-4212-24;  N-4S361] 

Realty  Action;  Land  Use  Permit  in  Elko 
County.  NV 

AOENCv:  Bureau  of  Land  Management. 

Interior. 

ACnON:  FLFMA.  section  302  Land  Use 

Permit. 


;  The  Bureau  of  Land 
Management  (BLM)  is  proposing  to  issue 
a  land  use  permit  under  the  authority  of 
section  302  of  the  Federal  Land  Policy 
and  Management  Act  of  1976.  The 
permit  would  authorize  an  agricultural 
trespass  pending  a  decision  on  the 
land's  ultimate  disposition.  This  may 
include  sale,  exchange,  lease  or 
termintion  of  the  unauthorized  use.  The 
non-competitive  land  use  permit  would 
be  issued  for  a  3-year  period  for  the 
following  public  lands: 

Mount  Dialilo  Meridian.  Nevada 

T.  47  N..  R.  65  E.. 

Sec  la  N%N%SWy4SEy4. 
Aggregating  10  acres. 

The  land  use  permit  would  be  offered 
to  the  Y-3-II  Ranch  at  not  less  than  the 
appraised  fair  market  value  as 
determined  through  a  BLM  appraisaL 
The  permit  may  be  renewed  at  the 
discretion  of  the  Authorized  Officer.  The 
proposal  is  consistent  with  the  Wells 
Resource  Management  Plan  and  does 
not  conflict  with  any  other  Federal  uses 
for  the  parcel 


For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager.  Elko  District  Office.  P.O.  Box 
831.  Qko.  Nevada  89601.  Any  adverse 
comments  will  be  reviewed  by  the  State 
Director,  who  may  vacate  or  modify  this 
realty  action  and  issue  a  final 
determination.  In  the  absence  of  timely 
filed  objections  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  Interior. 
Rodney  Harris. 
District  Manager. 
[FR  Doc  88-10658  Filed  5-11-88: 8:45  am] 

MUMM  OOOe  43ie-MC4l 


INOII63929;  MT-030-06-4212-14] 

Roalty  Action— Comp«ttttv«  sale; 
Morton  County,  NO 

AQENCV:  Bureau  of  land  Management. 
Dickinson  District  Interior. 
ACTKNC  Notice  of  Realty  Action 
NDM63929.  competitive  sale  of  public 
land  in  Morton  County.  North  Dakota. 


r.  The  following  described  land 
is  determined  to  be  suitable  for  disposal 
under  section  203  of  the  Federal  Land 
Policy  and  Management  Act  of  October 
21. 1976. 43  U.S.C.  1713  at  no  less  than 
the  appraised  fair  market  value  of 
$5,600.00. 

Fifth  Principal  Meridian.  Nordi  Dakota. 

T.  135  N..  R.  81  W., 
Sec  8,  Lot  8,  ?^El/4SWl/4. 
Containing  74.84  acres. 

The  land  will  be  offered  for  sale  by 
sealed  bid  utilizing  competitive  bidding 
procedures.  The  sale  will  be  held  at 
10:00  AM  MDT  on  July  20, 1988  at  the 
Dickinson  District  Office.  202  East 
Villard.  Dickinson.  North  Dakota. 

The  subject  land  is  located 
approximately  20  miles  south  of 
Mandan.  Nordi,  Dakota.  The  tract  has 
legal  and  physical  access.  The  tract  is 
isolated  and  generally  unused  by  the 
public  It  does  not  contain  significant 
resource  values  that  would  justify 
retention.  It  is  difficult  and 
uneconomical  to  manage  as  part  of  the 
public  land  system  and  not  suitable  for 
management  by  another  federal  agency. 
Transfer  of  the  land  to  private 
ownership  wiU  benefit  pubUc  interest 
and  provide  for  more  efficient  land 
management 

The  proposed  land  sale  is  consistent 
with  the  North  Dakota  Resource 
Management  Plan. 


Publication  of  this  Notice  segregates 


public  landdescribedabove.hom 
settlement;  exchange^  looatioo;  and 
entry  underpublio  land  laws,  including 
mining  laws,  but  not  sale  pursuantto 
sectian;2QS  of  the  PedCTai  Land  Policy 
andiMBnagemenrAot;of  1976  for  a 
periodiof  two  yearsifrom  date  of 
publication.  The>saik  will  be  made 
subjeoti  tO'the-following:. 

1.  A  reservation  to  the  United  States 
qf  a  right-of-way  for  ditches  or  canals  in 
accordance  with  43U.S.C.  945. 

2.  Reservationto  the  United  States  of 
all  minerals. 

3.  All  valid  existing  rights  (b.g.,  rights^ 
of-way  and  leasee  of  record): 

Bidding  IhfbrmatiaiL 

The  land  will  be  sold  by  sealedbids. 
Bids  delivered  or  sent  by  mail  will  be 
considered  only  if  received  by  the 
Bureau  of  Land  Management,  Dickinson. 
District  Office,  202  East  Villard.  Box. 
1229,  Dickinson,  ND  58602  prior  to  lOHM. 
AM  MDT  on  Jiily  20. 1088.  Each  sealed, 
bid  must  be  accompanied  by  a  certified 
check,  postal  money  order,  draft,  or 
cashier's  check-  make  payable  to  the 
Department  of  the  Interior  Btuieau  of 
Land'Managementfor-not  less  than  one- 
fifth  of  the- amount- of  the  sealetfbid.  TTie 
sealed  envelope  must  be  marked  with, 
the  sale  date  andcase  number  as 
follows: 

Sealed  Bid; 

Putrfic  land  sale  NDM6329,' 

July  20, 1988: 

Oral  bidding^will'be  used  when  tWo  or 
more  valid  High  sealed  bids  of  equal 
amounts  are  received.  Oral  bidding  will 
involve  only  those  parties  submitting  the 
highbidk  ^ 

The  highest  qualifying  bidshall'tie 
publicly  declared. 

If  the  land'is  not  sold  at'thirsale,  if 
will  beoffered'over-lhe-cDuntferuntir 
sold'or  until  the  sale  is  cancelled.  Offers 
to  purchase  the  Ibnd'in  air  over-the- 
counter  transaction;  if  one-is  necessary, 
shall  be  by  sealedbid.  The  bids-will  be 
opened  10:00i»>!  NflDT/MST  the  second- 
Friday  of  each  month.  BidSimust  be 
received  no  later  than  4:00  HM-.the  day 
before  thesale  to>be.conBid«<ed;.Othet 
bidding  information  given  in  this  Notice 
applies. 

Comment  Period 

Faraperiodof  45 day^ from  the  date 
of  this  Notice,  interested  parties  may 
submit  comments  to  the  Bureau  ofLand- 
Management  at  the  address  ahovtm 
below.  Any  adverse  comment  will: be 
evaltiated'by  the  Bbreau  ofLand 
Management  Montana  Sate  Director, 
who  may  susteini  vacate,  or  modify  this; 
realty  aotion.  In  abaencaof  any 
objection,  this  realty  action  .will  become. 


the  final. determination  of  the 
Department  of  the  Interior. 

Further  Infonnation. 

Information  related  to  the  sale, 
including  the  environmental  assessment 
and  land.report.  is-available  for  review 
at  the  Dickinson  District  Office.  202  East 
Villard,  Box  1229i  Dickinson,  North 
Dakota  56602. 

Bidder  Infonnation  > 

The  bidder  must  be  a  United  States 
citizen,  or  in  the  case  of  a  corporation, 
subject  to  the  laws  of  any  state  or  the 
United  Slates.  A  state,  state 
instrumentality,  or  political  subdivision, 
submitting  a  bid  must  be  authorized  to 
holdproDBrty.  Any  other  entify 
submitting,a  bid  must  be  legally  capable 
of  "holding  and  conveyiiig  lands  or 
interests  therein  under  the  laws  of  the 
State  of TVbrtb  Dakota. 

Bids  muattbe  submitted  by  the 
principal  oirhis  agent 

Tmal  Details 

Onoe  the^hi^ibidisraccepted,  die 
successful  biddershall  submit  the: 
remainder,  of  the  full  bid  price  within. 180 
days  fi»m  the  date  ofthe  sale.  Failure  to 
submit' the  required  amouqt  within  the 
allotted  time  will  result  in  cancellation 
oFthe  sale,  and  the  deposit  will  be. 
forfeited. 

The  successful  bidder,  ifTother  than 
the  grazing  lessees,  shall'allfaw  180  days 
bam  the  time  patent  is  issued  for  the 
grazing-lessees  to  salvage  materials 
used  to  construct"  authorized  range 
'  imporoveraent  projects  and  to  perform 
reclamation  measures.  The  owners  of 
the  imporvements  are  as  fbllows:  Anton 
Gang!— fence  r,320  feet  long;  Robert 
Gangl— ffenoe  i;535  feet  long;  Rbgina 
Gangl^f^noe  1,320  feet  Ibng: 

Aflbids  will  either  be  returned; 
accepted  or-rejected  within  60  days  of 
the  sided^. 

Dated:  MkyyS.  1988. 
WiUiam  F.  Jtodii 
District  Manager. 
(FR  Dtw.  88m08W«led  5-11-88;  8:45  am] 
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IOR-943-08-4220-11:  QP-08^130;  OR.2187, 
ORE-013982,  ORE-015246-A.  (WW-OUfUfc 
OR-0116M-AI 

Proposed.Contlnuation-of. 
Wlthdrawalii;  Oregon 

aoency:  Bureau  of  Land  Management. 
Interior. 

rNbtioei 


summary:  TheU.SL  Qepotmentof 
Agriculture,  Forest  Service  proposes 
thatall  orpoillans>ofi5>sqMnte  land 


withdrawals  continue  for  an  additional 
20  years  and  requests  that  the  lands 
involved,  remain  closed  to  mining  and, 
where  closed;  be  opened  to  surface 
entry. 

FOR  nWTHER  INFORMATION  CONTACT: 

Champ  Vaughan,  BLM  Oregon  State 
Office.  P.O.  Box  2965,  Portland,  Oregon 
97208,  503-231-6905). 

The  Forest  Service  proposes  that  the 
following  identified  land. withdrawals  be 
continued  for  a  period  of  20  years 
pursuant  to  section  204  of  the  Federals 
Land  PoUcy  and  Management  Act  of 
1976,  90  Stat.  2751,  43  U.S.C.  1714.  The 
following  described  lands  and.projects 
are  involved: 

Rogue  IBver  National '  Foresf 

OR  2187,  Public  Land  Order  No.  4572 
of  January  16. 1969. 

Imnaha  and  Lodgepole  Administrative 
Sites,  165  acres. 

Located  inJackeonCountyvapprox  35 
miles  Northeast  of. Medford. 

T.  33  S.,  R;  4  E.,  W.AI.,  sees.  15  and  32. 

Z.  OREXn524&-A,  Pnbhc  Land  Older 
No.  3650<of  April  16, 1965. 

Mount  Ashland  Winter  Sports  Area, 
390  acres. 

Located  in  Jackson  County^  approx,.20 
miles  Southeastof  Medford. 

T.  40  S..  R.  1  R.  WAI.,  sees.  16  and  ? 

Malheur  National  Forest 

3.  ORE  013982,  PubHc  Land  Older  Noi 
3496  of  December  2, 1964. 

Magone  Lake  Forest  Campground 
Site,  233.55iaores. 

Located  in  Grant  Counfy.  approx.  12 
miles  Northeast  of  Jbhn  Day; 

T.  12  S.,  R.  32  E,  W.M.,  sees.  6  and  7. 

4.  ORE  012702,  Public  Land  Order  No. 
2983  of  March  18. 1963. 

Blue  Mountain. Administrative  Site,  20- 
acres. 

Located  in  Grant  Counfy,  24  miles 
Northeast  of  John  Day. 

T.  11  S..  R.  35  E..  W.M...secs.  33  and  34. 

Siskiyou  Natianal:Parest; 

5.  ORE  011648-A.  Public  Land  Older 
No.  2775  of  September  27;  1962. 

Wildhorse,  Huntley  Springs.  Butler 
Bar  &  Elko  Springs  Campgrounds,  310 
acres. 

Located  in  Curry  County,  Southeast  of 
Port  Orford. 

T.  36  S;,  R.  12  W.,  WiMi,  sea  16;  T.  37  &. 
R.  12  W.,  WAf.,  sec.  20:  T.  33  S.,  R.  13 
W..  W.M..  sec.  17;  and  T.  37  &.  R.  13  W.„ 
W.M,  sec.  la 

T9ie  withdrawals  currently  segregate 
the  lands  fiom  operation  of  the  mining- 
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laws,  and  some  of  the  lands  are  closed 
to  operation  of  the  public  land  laws 
generally.  The  Forest  Service  requests 
no  changes  in  the  purpose  or  segregative 
effect  of  the  withdrawals  except  that  the 
lands  be  opened  to  operation  of  the 
pubUc  land  laws  generally  where  they 
are  presently  closed. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuations  may  present  their  views  in 
writing  to  the  undersigned  officer  at  the 
address  specified  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  lands  and  their 
resources.  A  report  will  also  be 
prepared  for  consideration  by  the 
Secretary  of  the  Interior,  the  President 
and  Congress,  who  will  determine 
whether  or  not  the  withdrawals  will  be 
continued  and  if  so,  for  how  long.  The 
final  determination  on  the  continuation 
of  the  withdrawals  will  be  published  in 
the  Fedwal  Register.  The  existing 
withdrawals  will  continue  until  such 
final  determination  is  made. 
B.  UVeOs  Bbck.  ' 

Chief,  Branch  of  Lands  and  Minerals 
Opemtiotts. 

Dated:  May  4, 198a 

[FR  Doc  88-10656  Filed  5-11-88;  8:45  am] 
■LLMQ  COOC  4310-3S-M 


Minerals  Management  Service 

Devetopment  Operations  Coordination 
Document;  Chevron  U.SA,  inc.       j 

AOENCv:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Chevron  U.S.A.  Inc.  has  submitted  a  , 
DOCD  describing  the  activities  it        ' 
proposes  to  conduct  on  Lease  OCS-G 
5372,  Block  151,  East  Cameron  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  existing  onshore 
base  located  at  Cameron,  Louisiana. 
date:  The  subject  DOCD  was  deemed 
submitted  on  May  6, 1988.  Comments 
must  be  received  within  15  days  of  the 
publication  date  of  this  Notice  or  15 
days  after  th»  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 


AOONCSSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  OfHce,  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service.  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans,  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70805. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  D.  Joseph,  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region.  Field  Operations.  Plans. 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit. 
Telephone  (504)  736-2875. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
pubUc,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  puUic  review. 
Additionally,  this  Notice  is  to  inform  the 
public  piuvuant  to  S  930.61  of  Tide  15  of 
the  CFR.  that  the  Coastal  Management 
Section/Louisiana  Department  of' 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979  (44  FR  53685). 

Those  practices  and  procedures  are 
set  out  in  revised  {  250.34  of  Titie  30  of 
the  CFR. 

Date:  May  6. 1988. 

|.  Rogers  Peatcy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  88-10663  Filed  S-11-88;  8:45  am] 

HLUNOCOOC  4310-MR-M 


Development  Operations  Coordination 
Document;  Tenneco  Oil  and 
Exploration  and  Production 

agency:  Minerals  Management  Service. 


action:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Tenneco  Oil  Exploration  and  Production 
has  submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS  0593C.  Block  198.  portion. 
Ship  Shoal  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Intracoastal  City,  Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  May  4. 1988. 

address:  a  copy  of  Uie  subject  DOCD 
is  available  for  public  review  at  the 
PubUc  Information  Office.  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service.  1201  Elmwood 
Park  Boulevard.  Room  114.  New 
Orleans.  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  ].  Tolbert;  Minerals 
Management  Service.  Gulf  of  Mexico 
OCS  Region,  Field  Operations.  Plans. 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2867. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  25a34  of  Titie  30  of  the  CFR. 

Dated:  May  4,  ig8& 
|.  Rogers  Pearcy. 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 
[FR  Doc.  88-10592  Filed  5-11-88;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  CERCLA;  PoNution  Control;  Consent 
Judgements:  USX  Corp. 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby    ' 
given  that  on  April  18. 1988.  a  proposed 


consent  decree  in  United  States  v.  USX 
Corporation.  Civil  Action  No.  H  78-494 
was  lodged  with  the  United  States 
District  Coiui  for  the  Nortiiem  District 
of  Indiana.  The  proposed  consent  decree 
resolves  a  judicial  enforcement  action 
brought  by  the  United  States  against 
USX  Corporation  for  the  violation  of  a 
prior  consent  decree  entered  into  on 
April  26. 1983  pursuant  to  the  Clean  Air 
Act. 

The  proposed  consent  decree  requires 
the  defendant  to  meet  pertain  limitations 
on  emissions  from  its  No.  2  Q-^OP 
Shop,  to  engage  in  self-monitoring  of  air 
emissions,  and  to  pay  the  sum  of  one 
hundred,  fifty  thousand  dollars 
($150,000.00)  to  tiie  United  States 
Government  as  a  civil  penalty. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  pubUcation  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division. 
Department  of  Justice.  Washington,  DC 
2D530.  and  should  refer  to  United  States 
V.  USX  Corporation,  D.J.  Ref.  90-5-2-3- 
892C. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  312  Federal  Building 
507  State  Street.  Hammond.  Indiana 
46320. 
.  Copies  of  the  consent  decree  may  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1517,  Ninth  and 
Pennsylvania  Avenue  NW..  Washington. 
DC  20530.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.90  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Roger  |.  Maixulla. 

Acting  Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 

[FR  Doc.  88-10664  Filed  5-11-88;  8:45  am] 
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Antitrust  Division 

Notice  Pursuant  to  Nationai 
Cooperative  Research  set  Of  1984 
Biotecfmology  Research  and 
Development  Corp. 

Notice  is  hereby  given  that  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984. 15 


U.S.C.  4301  et  seq.,  written  notification 
has  been  filed  by  Agricultural  Research 
and  Development  Corporation 
("ARDC")  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing:  (1)  The 
identities  of  the  parties  to  Biotechnology 
Research  and  Development  Corporation 
("BRDC")  and  (2)  die  nature  and 
objectives  of  BRDC.  The  notification 
was  filed  for  the  purpose  of  invoking  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circiunstances.  Pursuant 
to  section  6(b]  of  the  Act,  the  identities 
of  the  parties  to  BRDC  and  its  general 
areas  of  plarmed  activity  are  given 
below. 

The  parties  to  BRDC  are  ARDC, 
American  Cyanamid  Company,  Amoco 
Technology  Company,  The  Dow 
Chemical  Company,  Ecogen  Inc.. 
Hewlett-Packard  Company  and 
International  Minerals  &  Chemical 
Corporation.  The  objective  of  BRDC  is 
to  undertake  research  and  development 
in  the  biotechnology  area,  including 
research  in  the  area  of  fermentation,  in 
part  through  cooperative  research  and 
development  agreements  with  Federal 
laboratories  under  the  authority  granted 
to  those  laboratories  by  the  Federal 
Technology  Transfer  Act  of  1986. 
Joseph  H.  Widmar. 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  88-10593  Filed  5-11-88;  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Agency  Information  Collection  Under 
0MB  Review 

agency:  National  Endowment  for  the 

Humanities. 

action:  Notice. 

summary:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
DATE:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  June  13, 1988. 
ADDRESSES:  Send  comments  to  Ms. 
Ingrid  Foreman.  Management  Assistant, 
National  Endowment  for  the 
Humanities,  Administrative  Services 
Office,  Room  202, 1100  Pennsylvania 
Avenue  NW..  Washington,  DC  20506 
(202-786  0233)  and  Ms.  Elaina  Norden, 
Office  of  Management  and  Budget.  New 
Executive  Office  Building.  726  Jackson 


Place  NW„  Room  3208.  Washington,  DC 

20503  (202-395-7316). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Ingrid  Foreman.  National 
Endowment  for  the  Humanities, 
Administrative  Services  Office,  Room 
202, 1100  Pennsylvania  Avenue  NW., 
Washington,  DC  20506,  (202)  786-0233 
fivm  whom  copies  of  forms  and 
supporting  doctunents  are  available. 

SUPPLEMENTARY  INFORMATION:  All  of  the 

entries  are  grouped  into  new  forms, 
revisions,  or  extensions.  Each  entry  is 
issued  by  NEH  and  contains  the 
following  information:  (1)  The  titie  of  the 
form;  (2)  the  agency  form  number,  if 
applicable;  (3)  how  often  the  form  must 
be  filled  out;  (4)  who  will  be  required  or 
asked  to  report:  (5)  what  form  will  be 
used  for.  (6)  an  estimate  of  the  number 
of  responses;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form.  None  of  these  entries  are  subject 
to  44  U.S.C.  3504(h). 

Category:  Revision 

Title:  Instructions  for  Applicants  with 
Projects  Requiring  the  Use  of 
Automation  Technology. 

Form  Number.  Not  applicable. 

Frequency  of  Collection:  Annual. 

Respondents:  Humanities  researchers 
and  institutions  applying  for  funding 
whose  projects  require  the  use  of 
automation  technology. 

Use:  To  justify  the  use  and  cost  of 
equipment  and  the  methodology 
involving  automation  technology  that 
will  be  employed  on  proposed  projects 
so  that  competing  applications  for 
funding  can  be  evaluated  in  the  peer 
review  process. 

Estimated  Number  of  Respondents: 
445. 

Estimated  Hours  for  Respondents  to 
Provide  Information:  8  per  respondent. 
Susan  Metts. 

Assistant  Chairman  for  Administration. 
[FR  Doc.  88-10666  Filed  5-11-88:  8:45  am] 

BHXINQ  CODE  7S3S-01-II 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Astronomical 
Sciences  Sut)committee  on  Nationai 
Optical  Astronomy  Observatories; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act.  Pub.  L.  92-463. 
as  amended,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for 
Astronomical  Sciences  Subcommittee  on 
National  Optical  Astronomy 
Observatories. 


Federal  Rej^ster  /  Vol.  53.  No.  92  /  Thursday.  May  12.  1988  /  Notices 
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Date  Sr  Titae:  May  25, 26.  and  27, 1988, 
9:00  am — SKX)  pm. 

Place:  National  Science  Foundation, 
Room  536. 

Type  of  Meeting: 
May  25. 1968,  9:00  am— 5:00  pm  Open. 
May  26  and  27  1988,  9:00  am— ^:00  pm 

Closed. 

Contact  Person:  Dr.  Laura  P.  Bautt. 
Director,  Division  of  Astronomical 
Sciences,  Room  615,  National  Science 
Foundation,  Washington.  DC  20550  (202/ 
357-9468). 

'  Summary  Minutes:  May  be  obtained 
from  the  contact  person  at  the  above 
address. 

Purpose  of  Committee:  To  review  the 
plans  of  the  National  Optical  Astronomy 
Observatories  (NOAO)  for  restructuring 
their  program  and  to  advise  NSF  on 
their  appropriateness. 

Agenda: 

Wednesday,  May  25 

9:00  am — 5:00  pm.  NOAO  prograois, 
options  for  the  future. 

Thursday  and  Friday,  May  26  and  27 
Closed.  Discussion  of  project  under 
review  for  funding. 

Reason  for  Closing:  The  project  being 
reviewed  includes  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
Bnancial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4),  and  (6)  of  the 
Government  in  the  Sunshine  Act 

Reason  for  Late  Notice:  Decision  to 
hold  meeting  was  not  made  until  today. 
Date  of  meeting  was  the  first  available 
date  committee  could  meet. 

M.  Rebecca  WiaUar, 

Committee  Management  Officer. 

May  6, 1988. 

[FR  Doc  aS-lOUS  Filed  S-U-88;  8-.45  ain] 
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The  National  Science  Foxmdatior 
annoimces  the  following  meeting. 

Name:  Advisory  Panel  for  Biological 
Facilities  Center  Progara. 

Date  and  Time:  Monday,  June  6, 1966 
from  6:30  a.m.  to  5:00  p.m. 

Place:  National  Science  Foundation, 
Washington,  DC  Room  540,  Telephone: 
202-357-766r 

Type  of  Meeting:  Closed  I 

Contact  Person:  Dr.  Sonja  Sperlioi. 
Associate  Program  Director  Biological 
Facilities  Center,  National  Science 
Foundation,  Room  325C  Washingt<^ 
DC  Telephone:  202-357-7652. 


Summary  Minutes:  May  be  obtained 
from  the  Contact  Person  at  the  above 
address. 

Purpose  of  Advisory  Panel:  To 
provide  advice  and  recommendations 
concerning  support  for  research 
instnmientation. 

Agenda:  Closed — To  review  and 
evaluate  research  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information: 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c],  Government  in  the  Sunshine 
Act. 

M.  Rebecca  Winkler, 
Committee  Management  Officer. 
PFR  Doc  88-10612  Filed  5-11-88;  8:45  am] 
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NUCLEAR  REQULATORY 
COMMISSION 

(Dock««  No*.  50-250  and  SO-251] 

WHtKlravMl  Of  Portion  Of  Application 
for  Amendmonto  to  FacHtty  Operating 
Ucenset;  Florida  Power  and  UgM  Ca 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Florida  Power 
and  Light  Company  (the  Ucensee)  to 
withdraw  a  portion  of  their  application 
dated  February  19, 1986,  as 
supplemented  April  22, 1986,  for  the 
Turkey  Point  Plant  Unit  Nos.  3  and  4. 
located  in  Dade  County,  Florida. 

The  proposed  amendments  were  to 
revise  Section  6  (Administrative 
Controls]  of  the  Turkey  Point  Technical 
Specifications.  In  particular,  a  portion  of 
the  proposed  amendments  requested 
deletion  of  the  requirement  for  the 
Operations  Superintendent  to  hold  a 
current  Senior  Reactor  Operator's  (SRO) 
license  at  Turkey  Point.  The 
Commission  issued  a  Notice  of 
Consideration  of  Issuance  of 
Amendments  in  the  Federal  Re^ster  on 
Mardi  23. 1966  (53  FR  9504).  By  letter 
dated  April  22, 1966,  the  licensee 
requested  the  NRC  to  defer  action  on 
that  portion  of  their  apphcation  related 
to  deleting  the  SRO  requirement  for  the 
Operations  Superintendent.  The  basis 
for  withdrawal  of  that  portion  of  the 
application  was  to  avoid  delays  in 
processing  the  rest  of  the  amendment 
while  the  NRC  staff  farther  considered 
alternatives  to  tke  SRO  requirement 
The  Commission  has  considered  the 


licensee's  April  22. 1988  request  and  has 
determined  that  permission  to  withdraw 
that  portion  of  the  February  19, 1968 
application  should  be  granted. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  February  19. 1968,  (2) 
the  licensee's  letter  dated  April  22. 1988. 
withdra%ving  the  application  for 
amendments,  and  (3)  our  letter  dated 
May  5, 1968. 

All  of  the  above  docimients  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington.  DC 
and  at  the  Environmental  and  Urban 
Affairs  Library,  Florida  International 
University,  Mianu.  Florida  33199. 

Dated  at  Rockvills,  Maryland,  this  5th  day 
of  May.  1988. 

For  the  Nuclear  Regulatory  Commission. 
Gordoo  E.  Edison,  Sr. 
Project  Manager,  Project  Directorate  11-2, 
Division  of  Reactor  Projects— I/II,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc  8&-10609  Filed  5-11-68;  8:45  am] 


[Docket  Na  50-346] 

Toledo  Edison  Co.  and  The  Cleveland 
Electric  Illuminating  Co.;  Conaideration 
of  iaauance  of  Amendment  to  Facility 
Operating  Ucenee  and  Opportunity  for 


The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF-3, 
issued  to  Toledo  Edison  Company  and 
the  Cleveland  Electric  Illuminating 
Company  (the  licensee),  for  operation  of 
the  Davis-Besse  Nuclear  Power  Station. 
Unit  Na  1  (die  facility),  located  in 
Ottawa  County,  Ohio. 

The  amendment  would  revise  the 
provisions  in  the  Davis-Besse  Nuclear 
Power  Station.  Unit  No.  1,  Technical 
Specifications  (TS's)  relating  to  Safety 
System  Instrumentation. 

The  proposed  amendment 
specifically,  would  revise  Table  3.3-11, 
"re  3.3.2.2,  Steam  and  Feedwater 
Rupture  Control  System 
Instrumentation,  to  permit  bypass  of 
Functional  Unit  1,  Main  Steam  Pressure 
Low  Instrument  Channel,  when  steam 
pressure  is  below  700  psig  vice  650  psig. 
The  revision  would  also  require 
automatic  removal  of  the  bypass  when 
the  steam  pressure  exceeds  750  psig  vice 
650  psig. 

Prior  to  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 


(the  Act)  and  the  Commission's 
regulations. 

By  June  13, 1986,  die  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendbnent  to  the 
subject  faciUty  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  sbt 
forth  with  particularity  the  interest  of 

,  the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  TTie  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
die  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 

.  entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  die  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 

,  which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 

.  first  pre-hearing  conference  scheduled 
in  the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  sfiecifidfy 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  preliearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  wUch  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificify.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 


the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fiilly  in  die  conduct  of  die 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  writh 
die  Secretary  of  the  Commission,  U.S. 
Nuclear  Regidatory  Commission, 
Washiiigton.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  prompdy  so 
inform  the  Commission  by  a  toll-fi«e 
telephone  call  to  Western  Union  at  1- 
800-325-6000  (in  Missouri  1-800-342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Kenneth  E  Perkins: 
Petitioner's  name  and  telephone 
number  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Reguter  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  die  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regidatory 
Commission,  Washington,  DC  20555, 
and  to  Gerald  Chamoff,  Esquire,  Shaw, 
Pittman.  Potts  and  Trowbridge^  2300  N 
Sti«et  NW..  Washington,  DC  20037, 
attorney  for  the  licensees. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  faqtors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  intent  to  make  a  no 
significant  hazards  consideration  finding 
in  accordance  widi  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 


amendment  dated  February  29, 1986, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Sb«et  NW..  Washington. 
DC  20555,  and  at  die  University  of 
Toledo  Library,  Documents  Department 
2801  Bancroft  Avenue.  Toledo,  Ohio 
43606. 

Dated  at  Rockville,  Maryland,  this  eth  day 
ofMay,198& 

For  the  Nuclear  Regulatory  Commission. 

Kenneth  E.  Periuns. 

Director,  Project  Directorate  111-3,  Division  of 
Reactor  Projects— III,  TV,  V  and  Special 
Projects. 

[FR  Doc  88-^10610  Filed  5-11-88;  8:45  am] 

MUan  COOC  7SM-01-M 

Virginia  Electric  ft  Power  Co.; 
Consideration  of  Issuance  of 
Amendments  to  FacNity  Operating 
Ucenaes  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-4 
and  NPF-7,  issued  to  die  Virginia 
Electric  and  Power  Company  (the 
Ucensee),  for  operation  of  the  North 
Anna  Power  Station,  Units  Nos.  1  &  2 
(NA-1&2]  located  in  Louisa  County, 
Virginia 

The  amendments  would  revise  the 
NA-1&2  Technical  Specification  (TS) 
containment  air  temperature  upper  limit 
bom  105*F  to  120'F.  NA-142  currendy 
operate  within  an  allowable  air 
temperature  range  of  86°F  to  105T.  The 
upper  temperatiire  limit  is  approached 
during  the  summer  months  because  of 
high  ambient  and  service  water 
temperatures.  This  has  required 
implementation  of  specialized 
manpower-intensive  procedures  to 
prevent  violation  of  the  NA-1&2  TS 
limits.  This  condition  exists  because 
there  is  no  practical  way  to  reduce  the 
temperature  in  a  large,  enclosed  volume 
or  a  large  body  of  water  in  short  periods 
of  time.  The  NA-1&2  TS  action 
statements  specified  in  Limiting 
Conditions  For  Operations  (LCO)  6.15 
(Primary  Containment  Average  Air 
Temperature  shall  be  maintained  at 
equal  to  or  less  than  105°F)  and  LCO 
7.5.1  (Service  Water  Reservoir  and 
North  Anna  Reservoir  shall  be 
maintained  equal  to  or  less  than  95°F) 
provide  6  or  8  hours,  respectively,  to 
restore  the  respective  temperature  to 
within  its  limit  or  be  in  at  least  Hot 
Standby  in  6  hours  and  in  Cold 
Shutdown  within  the  following  30  hours. 
For  these  reasons,  the  licensee  has 
submitted  the  proposed  change  tvith  a 
Safety  Evaluation  (SE)  to  justify 
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increasing  the  upper  containment 
temperature  limit  to  a  value  of  120*F. 

The  containment  temperature  limit  is 
determined  by  performing  the  necessary 
transient  analyses  to  ensure  that  the 
containment  design  criteria  are  met 
following  a  design  basis  accident 
Temperature  is  a  significant  intitial 
condition  for  these  analyses.  Another 
important  analysis  input  is  the  volume 
of  water  from  the  Refueling  Water 
Storage  Tank  (RWST]  available  for  the 
quendi  spray  system.  This  volume  has 
been  defined  in  such  a  way  as  to  permit 
the  minimum  TS  volume  to  be  reduced. 
This  approach  was  chosen  to  permit  the 
use  of  wide  range  level  instrumentation 
for  TS  surveillance. 

The  plant  design  basis  was  reviewed 
to  determine  which  transients  are 
impacted  by  the  increased  service  water 
temperature  and  containment  bulk 
temperature.  The  containment  design  is 
based  on  two  Condition  IV  transients; 
the  Loss  of  Coolant  Accidtn  (LOCA)  and 
the  Main  Steam  Line  Break  (MSLB).  As 
a  result  of  the  worst  LOCA  or  worst 
MSLB,  containment  integrity  is  assured 
if  the  following  three  conditions  are 
satisfied:  (1)  Tiie  peak  calculated 
containment  pressure  is  less  than  the 
pounds  per  square  inch  guage  (psig) 
design  pressure  of  45  psig.  (2)  the 
containment  is  depressurized  to 
subatmospheric  within  1  hour  (3600 
seconds)  of  the  accident,  and  (3)  once 
depressurized,  the  containment  is 
maintained  at  a  pressure  less  than 
atmospheric  for  the  duration  of  the 
accident 

In  support  of  the  proposed  change,  the 
LOCA  analysis  considered  a  spectrum 
of  break  sizes  and  locations.  Several 
different  single-failure  scenarios  were 
also  considered.  The  LOCA  analysis 
actually  consists  of  a  peak  pressure 
analysis,  a  depressurization  and  a  third 
peak  analysis  as  well  as  net  positive 
suctionhead  available  (NPSHA) 
analyses  for  the  recirculation  spray 
pumps  and  the  low  head  safety  injection 
(LHSI)  pumps.  The  intial  conditions 
were  determined  for  each  of  these 
analyses  to  provide  the  most 
conservative  result.  The  peak 
containment  pressure  was  foimd  to  be 
44.1  psig.  The  length  of  time  to 
subatmospheric  conditions  was  found  to 
be  3310  seconds. 

The  MSLB  scenarios  involved  several 
combinations  of  break  size,  break  type 
and  power  level.  In  all,  20  cases  were 
run  for  the  peak  temperature  cases  and 
then  repeated  for  the  peak  pressure 
cases.  The  peak  pressure  was  found  to 
be  44.9  psig. 

The  above  results  mdicate  that  the 
containment  design  criteria  are  not 


violated  at  the  initial  conditioiu  of  120*F 
containment  temperatiire,  97*F  service 
water  temperature  and  the  lower 
volume  of  RWST  water. 

In  addition,  operability  of  the 
electrical  and  mechanical  eq'  ipment 
within  the  containment  at  temperatures 
up  to  120°F  has  also  been  considered 
and  found  to  be  acceptable  provided 
procedural  changes  are  implemented 
Therefore,  the  licensee  proposes  that  the 
appropriate  TS  can  be  changed  to  permit 
the  higher  containment  air  temperature 
and  the  lower  minimum  RWST  vlume. 
Finally,  the  maxinmm  service  water 
temperature,  while  analyzed  at  97'F, 
would  not  be  changed  at  this  time,  since 
the  service  water  system  modifications 
recently  put  into  place  at  NA-1&2  can 
maintain  the  reservoir  temperature 
below  the  currently  allowable  95*F. 

The  proposed  TS  would  increase  the 
required  containment  test  pressure  for 
the  integrated  (Type  A)  and  local  (Types 
B  and  C)  leak  rate  tests  (NA-1&2  TS     ' 
3.6.1.2)  from  the  current  value  of  40.6 
psig  to  44.1  psig.  The  licensee  has 
reviewed  the  results  of  the  most  recent 
leak  rate  tests  for  NA-1&2  to  determine 
if  the  tests  were  conducted  at  pressures 
equal  to  or  in  excess  of  that  required  by 
the  proposed  TS  discussed  above.  An 
evaluation  by  the  licensee  has  been 
performed  to  compare  the  measured 
leak  rates  from  the  most  recent  local 
and  integrated  leak  rate  tests  with  the 
projected  leak  rates  had  the  tests  been 
performed  at  ttie  hi^er  pressure 
required  by  the  proposed  TS.  The 
licensee  states  that  the  leak  rates  which 
would  have  been  observed  had  the  tests 
been  run  at  44.1  psig  would  be  well 
within  the  NA-1&2  TS  limit  for  each 
type  of  test  Therefore,  the  licensee 
proposes  that  the  intent  of  the  proposed 
NA-1&2  TS  for  integrated  and  local  leak 
rate  testing  have  been  satisfied  by  most 
recent  tests.  However,  in  order  to 
comply  with  the  proposed  NA-1&2  TS,  it 
will  be  necessary  for  the  licensee  to 
perform  the  subject  containment  leak 
rate  tests  prior  to  implementation  of  the 
proposed  TS  changes  for  revising  the 
containment  air  temperature  upper  limit 
fitjm  105*F  to  120*F. 

Prior  to  issuance  <A  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  June  13, 1988,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendments  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 


proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commissioo  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition:  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  eiqplain  the  reasons 
why  intervention  should  be  p«initted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
natiire  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
.petitioner's  interest  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  Uie  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendments  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 


intervene,  and  have  die  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  inrJuriing  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Conunission's  Public 
Document  Room.  1717  H  Street  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-6700). 
The  Western  Union  c^jerator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  Herbert  N.  Berkow: 
petitioner's  name  and  telephone 
number:  date  petition  was  mailed:  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Regiatac  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Michael  W.  Maupin,  Esq,  Hunton 
and  Williams.  P.O.  Box  1535,  Richmond, 
Virignia  23212. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  fa  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

U  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendments  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  findhig  of  no 
significant  hazards  considerations  fa 
accordance  with  10  CFR  SOSl  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  March  2, 1988,  which 
is  available  for  public  inspection  at  the 
Commisaon's  PubKc  Document  Room, 
1717  H  Street  NW..  Washington.  DC 
20555,  and  at  the  Local  Public  Document 
Room  Alderman  Library,  Manuscripts 
Department  University  of  Virginia, 
Charlottesville,  Virginia  22901. 


Dated  at  Rockville.  Maiylsnd,  tUt  4tfa  day 
ofMayUea. 

For  the  Nuclear  Reguahory  Commisiuoii. 
Herbert  N.  Berkow, 

Director.  Project  Directorate  IJ-i.  Division  of 
Reactor  Projects  l/ll.  Office  ofNuchar 
Reactor  Regtdatioa. 
[PR  Doc  B8-10611  Filed  S-11-88;  MS  un) 
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RAILROAD  RETIREMENT  BOARD 

AgeiKy  Fonns  Submitted  for  0MB 
Review 

AOENCV:  Railroad  Retirement  Board 
ACTION:  fa  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  Chapter  35),  the  Board  has 
submitted  the  following  proposal(8)  for 
the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review  and  approval 

Summary  of  Proposals) 

(1)  Collection  title:  Lag  Service 
Reports. 

(2)  Formfs)  submitted-  AA-12.  G-68a. 

(3)  Type  of  Request-  Revision  of  a 
currently  approved  collection. 

(4)  Frequency  of  use:  On  occasion. 

(5)  Respondents:  Businesses  of  other 
for-profit 

(6)  Annual  responses:  4.200.' 

(7)  Annual  reporting  hours:  437. 

(8)  Collection  description:  The  reports 
obtain  the  current  service  and 
compensation  of  an  employee  not  yet 
reported  to  the  Board.  This  lag 
information  is  used  to  determfae 
eligibility  for  and  amount  of  annuity 
applied  for  and  to  pay  benefits  due  on  a 
deceased  employee's  earnings  records. 

Additional  Information  or  Comments: 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtafaed 
fit>m  Pauline  Lohens,  the  agency 
clearance  officer  (312-^1-4602). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Pauline  Lohens,  Railroad  Retirement 
Board.  844  Rush  Street  Chicago,  Illinois 
60611  and  the  OMB  reviewer.  Allison 
Herron  (202-395-7316).  Office  of 
Management  and  Budget,  Room  3002, 
New  Executive  Office  Building, 
Washington.  DC  20503. 
Paulin*  Lohaas, 

Director  cf  Information  Resources 

Management 

[PR  Doc.  88-10584  Filed  S-lI-88;  8:45  am] 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rataaaa  Na  34-25971^  FBa  No.  SR-OTC- 
8«-3] 

Setf-Regutatory  OrganUaflons; 
Depository  Trust  ComfMny;  RHng  and 
Immedbita  Effectiveness  of  rvoposed 
Rule  Change 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
notice  is  hereby  given  that  on  April  5. 
1988,  the  Depository  Trust  Company 
( "DTC")  filed  with  the  Securities  and 
Exchange  Commission  ("Conunission") 
a  proposed  rule  change.  The  proposal 
regards  the  disposition  of  negotiable 
certificates  of  deposit  which  are  issued 
by  institutions  insured  by  the  Federal 
Savings  and  Loan  Insurance 
Corporation  ("FSUC)  and  which  are 
eligible  for  deposit  at  DTC  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  mterested 
persons  on  the  proposed  rule  change. 

The  proposal  authorizes  DTC  to 
assign  to  the  FSUC  on  the  closing  of  an 
FSLIC-insured  institution,  all  of  the 
rights,  title  and  interest  of  DTC's 
nommee.  Cede  &  Co..  fa  negotiable 
certificates  of  deposit  issu^  by  the 
institution  to  the  extent  of  insurance 
paid  by  the  FSUC  The  proposal  also 
clarifies  that  any  claims  by  the  FSUC 
agamst  DTC  and  participants  for  the 
recovery  of  insurance  payments  are 
subject  to  the  indemnification  provision 
contamed  fa  DTC  Rule  2. 

If  the  FSUC  closes  an  FSUC-insured 
institution  which  has  issued  DTC- 
eligible  certificates  of  deposit  DTC 
would  be  required  under  FSUC 
procedures  to  assign  all  of  the  rights, 
title  and  interest  of  Cede  4  Co.  m  the 
certificates  of  deposit  to  the  extent  of 
insurance  paid  by  the  FSUC  DTC  will 
pass  on  to  participants  any  fasurance 
payments  made  by  the  FSUC  with 
respect  to  the  certificates  of  deposit 
Thereafter,  DTC  and  participants  may 
be  required  to  repay  to  the  FSUC  any 
fasurance  payments  made  fa  error  or  fa 
excess  of  the  statutory  fasurance  limit 

DTC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
DTC  sface  the  proposed  rule  change  will 
promote  the  inunobilization  of 
negotiable  certificates  of  deposit.  DTC 
states  that  the  proposed  rule  change  will 
be  implemented  consistently  with  the 
safeguarding  of  securities  and  funds  fa 
DTC's  custody  or  control  or  for  which  it 
is  responsible  sface  the  proposed  rule 
change  provides  for  negotiable 
certificates  of  deposit  to  be  treated  in  a 
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manner  similar  to  other  types  of  DTC- 
eligible  securities. 

Tlie  foregoing  change  has  become 
effective,  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b-4.  At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  submission 
within  21  days  after  the  date  of 
publication  in  the  Federal  Register. 
Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW..  Washington.  DC 
20549.  Reference  should  be  made  to  File 
No.  SR-DTC-88-3. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  NW.,  Washington.  DC. 
Copies  of  the  filing  (SR-DTC-68-3)  and 
of  any  subsequent  amendments  also  will 
be  available  for  inspection  and  copying 
at  DTC's  principal  office. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

May  6. 1988. 

[FR  Doc  88-10650  Filed  5-11-88;  8:45  am] 
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Self-Reguiatory  Organizationa; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stocic  Exchange,  Inc. 

May  6. 1988.  1 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 


American  Capital  Income  Trust 

Shares  of  Beneficial  Interest,  No  Par 
Value  (File  No.  7-3305) 
American  Government  Income  Fund, 
Inc. 

Common  Stock.  $.01  Par  Value  (File 
No.  7-3306) 
First  Boston  Strategic  Income  Fund.  In& 

Common  Stock,  $.001  Par  Value  (File 
No.  7-3307) 
Kemper  High  Income  Trust 

Shares  oi  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-3308) 
Bank  of  New  England  Corp. 

Common  Stock,  $5.00  Par  Value  (File 
No.  7-3309) 
Putnam  Master  Intermediate  Income 
Trust 

Shares  of  Beneficial  Interest  (File  No. 
7-3310) 
Universal  Medical  Buildings,  LP. 

Common  Limited  Partnership  Units 
(File  No.  7-3311) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  27, 1988, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  basea  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonatlian  G.  Katz. 

Secretary. 

[FR  Doc  88-10596  Filed  5-11-88;  8:45  am] 

MUMQ  COM  NIO-OI-M 


Seif-Regulatory  Organizations; 
Appllcationa  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Pliiladelphia  Stoclt  Exctiange, 
Inc. 

May  6. 1988. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 


trading  privileges  in  the  following 
securities: 

ACM  Government  Income  Fimd,  Inc. 
Common  Stock,  $0.01  Par  Value  (File 
No.  7-^12) 
ACM  Government  Securities  Fund,  Inc. 
Common  Stock,  $0.01  Par  Value  (File 
No.  7-3313) 
Angell  Real  Estate  Company 
Common  Stock.  $0.01  Par  Value  (File 
No.  7-3314) 
BancTexas  Group,  Inc. 
Common  Stock.  $0.01  Par  Value  (File 
No.  7-3315) 
Blue  Chip  Value  Fund.  In& 
Common  Stock,  $0.01  Par  Value  (File 
No.  7-3316) 
Cal  Fed  Income  Partners  LP. 

Depositary  Units  (File  No.  7-3317) 
Cameron  Iron  Works,  Inc. 
Common  Stock,  $0.2083  Par  Value 
(File  No.  7-3318) 
CoastAmerica  Corporation 
Common  Shares,  $0.01  Par  Value  (File 
No.  7-3319) 
Colonial  Municipal  Income  Trust 
Shares  of  Beneficial  Interest  (File  No. 
7-3320) 
Countrywide  Mortgage  Investments,  Inc. 
Common  Stock,  $0.01  Par  Value  (File 
No.  7-3321) 
Financial  Corp.  of  Santa  Barbara 
Commqn  Stock.  $1.00  Par  Value  (File 
No.  7-3322) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  27. 1988, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonatlian  G.  Katz. 
Secretary. 
(FR  Doc  88-10597  Filed  5-11-88: 8:45  am] 

BIUJNO  CODE  MIO-OI-M 


Self-Regulatory  Organizatfone; 
AppNcationa  for  UnlMed  Trading 
PrMlegae  and  of  Opportunity  for 

Hearing:  Phiiadalphia  Stocic  EMfumge, 
inc. 

May  6, 1968. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Cntnmiyyj^Hi 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
tradiiig  privileges  in  the  following 
securities: 

The  Vendo  Company 
Common  Stock,  $1.25  Par  Value  (File 
No.  7-3302) 
WPL  Holdings,  Inc. 
Common  Stock.  $5i»  Par  Value  (File 
No.  7-3303) 
Wisconsin  Public  Service  Corporation 
Common  Stodc.  $4.00  Par  Value  (File 
•    No.  7-3304) 

•These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  cm  or  before  May  27, 1988. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  CommbsioD, 
450  5th  Street  NW..  Washington.  DC 
20549.  Following  Ads  opportunity  for 
hearing,  the  Comnriwsiop  will  approve 
the  application  if  it  finds,  based  upon  aU 
the  information  available  to  it.  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  Utte  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Maiket  Regulatioii.  punuaot  to  delated 
authority. 

lonadMii  G.  Kaix. 

Secretary. 

[FR  Doc  88-10698  Rlad  S-ll-aS;  8:45  am] 


[RsL  Na  IC-1S3t1:  tta-fMS] 

International  Casti  PortfoOos; 
Applieatlon 

May  6, 1988. 

AODiCY:  Securities  and  Exchange 
Commission  ['"SSCT). 
ACnoH:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  IMO  ("1940  Act"). 


Applicant-  International  Cash 
Portfohos  (the  "AppUcant"). 

Relevant  1940  Act  Sections:  Order 
requested  under  section  11(a). 

Summary  of  Application:  Applicant 
seeks  an  Order  approving  certain 
exchange  offers  which  may  be  made 
between  separate  existing  portfolios  of 
the  AppUcant,  and  which  may  be  made 
between  future  portfoUos  of  die 
Applicant  or  future  investment 
companies  (or  portfoUos  thereof)  for 
which  Huntingtcm  Advisers  or  any 
affiliate  thereof  may  serve  as  manager, 
investment  adviser,  distributor  or 
principal  underwriter,  on  a  basis  other 
than  the  relative  net  asset  vahies  of  the 
shares  to  be  exchanged. 

Filing  Date:  The  appUcation  was  filed 
on  December  30, 1967  and  amended  on 
April  20.  and  May  5. 1988. 

Hearing  or  Notifioation  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
wiU  be  granted.  Any  interested  person 
may  request  a  hearing  oa  this 
api^cation,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  pjn.,  on 
May  31. 1968.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest  Serve  the 
AppUcant  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC  along  with 
proof  of  service  by  affidavit  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  9SC 
AOORESSCS:  Secretary.  SEC  450  5th 
Street  NW..  Washington.  DC  20649. 
AppUcant  251  South  Lake  Avenue.  Suite 
60a  Pasadena,  CaUfomia  91101. 
ran  FURTHER  INFORMATION  CONTACT: 
CecUia  C  KaUsh.  Staff  Attorney  (202) 
272-3035.  or  Curtis  R.  HilUard.  Special 
Counsel  (202)  272-3030  (Division  of 
Investment  Management  Office  of 
Investment  Company  Regulation). 
SUFPLCMCNTAIIV  MTOMMTNM: 

FoUowing  is  a  summary  of  the 
appUcation:  the  complete  appUcation  is 
available  for  a  fee  fiY)m  either  the  SECs 
PubUc  Reference  Branch  in  person  or  die 
SECs  commercial  copier  who  can  be 
contacted  at  (801^  231-3282  (in  Maryland 
(301)258-4300). 

App!ic:ant*s  Representations 

1.  The  AppUcant  is  registered  as  an 
open-end,  non-diversified  management 
hivestment  company  under  the  1940  Act 
The  Applicant  is  currently  comfnised  of 
eight  separate  portfoUos:  The  U.S.  Cash 
Portf(riio  and  seven  international 
currency  portfolios,  the  AustraUan  Cash 
PortfoUo.  Canadian  Ca^  IHirtfoUo.  D- 
Mark  Cash  PortfoUo.  Sterling  Cash 


Portfolio,  Swiss  Franc  Cash  Portfolio, 
Yen  Cash  PortfoUo,  and  the  Global  Cash 
Portfolio  (the  "International  Currency 
Portfolios").  Each  portfoUo  of  the 
AppUcant  has  its  own  investment 
objectives  cmd  policies. 

2.  Huntington  Advisers  is  the 
manager.  Bankers  Trust  Investinent 
Management  Limited  is  the  investment 
adviser,  and  Huntington  Investments, 
Inc.,  an  affiliate  of  the  manager 
("Distributor"),  is  the  distributor  and 
principal  underwriter. 

3.  The  U.S.  Cash  PortfoUo  is  currently 
offered  at  net  asset  value  with  no  sales 
load.  Shares  of  the  seven  other 
portfoUos,  the  International  Currency 
PortfoUos,  are  offered  at  their  net  asset 
value  plus  a  sales  load  of  up  to  1.25%  of 
the  offering  price;  this  sales  load  is 
subject  to  reiductions  depending  on  the 
size  of  investment  There  is  no  charge 
imposed  on  reinvestment  of  dividends 
and  capital  gains  from  shares  of  any 
portfoUo  of  the  Applicant 

4.  Applicant  proposes  to  make  offers 
of  exchange  between  die  U.S.  Cash 
PortfoUo  and  the  International  Currency 
PortfoUos  at  a  price  other  than  net  asset 
value  pursuant  to  the  following 
exchange  plan.  Shares  of  the  U.S.  Cash 
PortfoUo  (which  are  offered  to  the  pubtic 
at  their  net  asset  value)  may  be 
exchanged  for  shares  c^  any  of  the 
International  Currency  PortfoUos  (which 
are  offered  to  ttie  public  at  the  varying 
sales  load)  based  on  relative  net  asset 
value  plus  the  applicabie  sales  load, 
calculated  as  if  the  amount  of  the 
exchange  was  a  purdiase  of  shares  of 
one  of  tihe  International  Currency 
PortfoUos,  provided  that  such  sales  load 
wiU  be  charged  only  on  the  exchange  of 
U.S.  Cash  Portfolio  shares  that  were 
purchased  with  no  sales  load  and  that 
were  not  acquired  by  way  of  an 
exchange  fixim  one  of  the  international 
Currency  Prntfolios.  Exchange  orders 
involving  shares  of  the  U.S.  Cash 
PortfoUo  that  were  acquired  by  way  of 
an  exchange  from  one  of  the 
International  Currency  Portfolios  will  be 
based  on  relative  net  asset  value  with 
no  additional  sales  load.  Any  exdiange 
order  must  have  a  current  value  of  at 
least  $1,000. 

5.  Each  of  the  foregoing  transactions 
will  not  be  subject  to  any  other  service 
charge  or  administrative  handling  fee  in 
excess  of  $5.00  per  exchange 
transaction. 

6.  Shareholders  will  be  notified  of  die 
exchange  privilege,  including  the 
possibiUty  of  a  sales  load  being 
applicable,  throng  the  AppUcant's 
prospectus  and  by  means  of  other 
communications,  including  sales 
Uterature  and  other  advertising. 


16926 


■ 

Fedeial  RegUter  /  Vol.  53.  No.  92  /  Thursday.  May  12.  1988  /  Notices 


Applicant's  current  prospectus  states 
that  Applicant  reserves  the  right  to 
modify  or  terminate  the  proposed 
exchange  privilege.  In  addition,  any 
sales  hterature  or  advertisements  which 
promotes  Applicant's  proposed 
exchange  privilege  will  disclose  that 
Applicant  has  reserved  the  right  to 
modify  or  terminate  the  exchange 
privilege.  Because  all  portfolios  of  the 
Applicant  are  offered  pursuant  to  a  joint 
prospectus,  the  Applicant  does  not 
believe  it  is  required  to  deliver  to 
shareholders  who  execute  exchanges,  a 
new  prospectus  at  the  time  an  exchange 
offer  is  effected. 

7.  Currently,  the  Distributor  does  not 
receive  a  commission  on  exchange 
transactions  which  are  limited  to 
investors  who  have  invested  initially  in 
the  International  Currency  Portfolios.  If 
the  requested  Order  is  entered,  investors 
who  have  invested  initially  in  the  U.S. 
Cash  Portfolio,  which  is  sold  at  nb  load, 
will  also  be  able  to  effect  exchanges 
upon  payments  of  the  appropriate  sales 
load  differential.  However,  upon  ao  j 
initial  exchange  of  shares  of  the  U.Sl 
Cash  Portfolio  for  shares  of  an 
International  Currency  Portfolio,  the 
Distributor  will  receive  the  same 
conunission  as  it  would  for  distributing 
shares  of  an  International  Currency 
Portfolio  directly.  Applicant  does  not 
believe  that  the  payment  of  the  sales 
commission  to  the  Distributor  in  the 
exchange  of  shares  of  the  U.S.  Cash 
Portfolio  for  shares  of  an  International 
Currency  Portfolio  will  provide 
sufficient  economic  incentive  for  the 
Distributor  to  initiate  such  exchanges 
for  its  own  benefit.  In  addition,  while 
the  Distributor  will  be  notified  of  the 
exchange  program.  Applicant  will  not 
promote  to  the  Distributor  one  portfolio 
ovef  another  and,  in  particular,  the 
International  Currency  Portfolios  over 
the  U.S.  Cash  Portfolio.  The  Distributor 
will  not  receive  advice  from  Applicant 
as  to  the  suitability  of  an  investment  in 
the  separate  portfolios.  Applicant  will 
not  solicit  or  promote  exchange  offers 
and  will  establish  internal  monitoring 
and  review  procedures  to  ensure  that 
such  exchanges  are  made  at  the  request 
of  the  shareholder  and  not  for  the 
personal  gain  of  the  Distributor  or  any 
sales  representative.  Applicant  further 
agrees  to  comply  with  all  applicable 
federal  and  state  laws  and  rules,  as  .well 
as  the  rules  and  regulations  of  all 
agencies  having  jurisdiction. 

8.  Applicant  is  requesting  that  any 
Order  issued  by  the  Commission  also 
extend  to  all  open-end  investment 
companies,  or  series  of  the  Applicant, 
which  may  be  organized  in  the  future 
and  which  are  managed,  advised,  or 


distributed  by  Huntington  Advisers  or 
an  affiliate,  provided  that  the  shares  of 
such  investment  companies  are  subject 
to  exchange  offers  and  have  load 
characteristics  as  described  herein. 

9.  Applicant  submits  that  the 
proposed  exchange  plan  is  fair  and 
equitable  to  shareholders  of  all  of  the 
portfolios  of  the  Applicant  while  at  the 
same  time  giving  shareholders  flexibility 
in  their  financial  planning  and  is  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act.  Applicant 
also  submits  that  the  proposed  order  is 
consistent  with  the  provisions  of  Rule 
lla-3  proposed  by  the  Commission. 

Applicant's  Condition 

If  the  requested  order  is  granted. 
Applicant  undertakes  to: 

1.  Request  an  amendment  to  the  Order 
permitting  such  exchange  privilege  if, 
subsequent  to  the  issuance  of  the  Order, 
Applicant  seeks  to  modify  the  exchange 
privilege; 

2.  Provide  sixty  (60)  days  prior  written 
notice  to  shareholders  if  the  Applicant 
subsequently  seeks  to  modify  or 
terminate  the  exchange  privilege;  and 

3.  Comply  with  the  provisions  of 
proposed  Rule  lla-3,  as  such  Rule  may 
be  amended  in  the  future,  upon  its 
adoption  by  the  Commission. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
lonathan  G.  Kalz, 
Secretary. 
[FR  Doc.  88-10648  Filed  5-11-68  8:45  am) 

MLUNG  COOC  M10-01-M 


[File  No.  1-6011] 

Issuer  Delisting;  Application  To 
Wittidraw  From  Listing  and 
Registration;  (Leisure  Technology, 
Inc.,  Common  Stock,  Par  Value  $.10; 
$2.25  Cumulative  Convertible 
Exchangeable  Preferred  Stock,  $.10 
Par  Value) 

May  e.  1988. 

Leisure  Technology,  Inc. 
("Company"),  has  filed  an  apphcation 
with  the  Securities  and  Exchange 
Commission  pursuant  to  section  12(d)  of 
the  Securities  Exchange  Act  of  1934  and 
Rule  12d2-2(d)  promulgated  thereunder, 
to  withdraw  the  above  specified 
securities  from  listing  and  registration 
on  the  American  Stock  Exchange 
("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  these  securities  from 
listing  and  registration  include  the 
following: 


In  making  the  decision  to  withdraw 
the  Common  Stock  and  Preferred  Stock 
from  listing  on  the  Amex,  the  Company 
considered  the  direct  and  indirect  costs 
and  expenses  attendant  on  maintaining 
the  dual  listing  of  the  Common  Stock 
and  Preferred  Stock  on  the  New  York 
Stock  Exchange,  Inc.  ("NYSE")  and  the 
Amex.  The  Company  does  not  see  any 
particular  advantage  in  the  dual  trading 
of  the  Common  Stock  and  Preferred 
Stock  and  believes  that  dual  listing 
would  fragment  the  market  for  such 
securities. 

Any  interested  person  may,  on  or 
before  May  31, 1988.  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Exchange  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it.  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
|FR  Doc.  88-10649  Filed  5-11-88:  8:45  am| 

WLUNG  CODE  WKMII-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

(Order  88-5-19;  Docket  41441] 

Application  of  Oenham  Aircraft 
Services  Corp.  II;  Redetermination  of 
Fitness 

agency:  Department  of  Transportation. 
ACTION:  Notice  of  order  to  show  cause 
(Order  88-5-19),  Docket  41441. 

SUMMARr:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 
issue  an  order  finding  that  Denham 
Aircraft  Services  Corp.  II  continues  to 
be  fit  and  reissuing  it-a  section  401 
certificate  authorizing  it  to  engage  in  the 
foreign  charter  air  transportation  of 
persons,  property,  and  mail. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  not  later  than 
May  24. 1988. 

ADDRESSES:  Responses  should  be  filed 
in  Docket  41441  and  addressed  to  the 
Documentary  Services  Division, 


Department  of  Transportation.  400  7th 
Street  SW.,  Room  4107,  Washington.  DC 
20590  and  should  be  served  on  the 
parties  listed  in  Attachment  A  to  the 
order. 

lloil  RJRTHER  INFORMATION  CONTACT. 

Mary  Catherine  Terry,  Air  Carrier 
Fitness  Division,  P-56,  U.S.  Department 
of  Transportation.  400  7th  Street  SW., 
Washington.  DC  20590.  (202)  366-2343. 

Dated  May  6, 1968. 
Maltliew  V.  Scocoua. 

Assistant  Secretary  for  Policy  and 

International  Affairs. 

[FR  Doc.  88-10640  Filed  5-11-88;  8:45  am) 

MUJNQ  COM  4t1ft4»4l 


Coast  Guard 

[CGD  88-035] 

Towing  Safety  Advisory  Committee; 
Meeting  of  Subcommittee  on  Tug- 
Barge  Construction,  Certification  and 
Oparatlons 

agency:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463: 5  U.S.C.  App.  I),  notice  is 
hereby  given  of  a  meeting  of  the  Towing 
Safety  Advisory  Committee  (TSAC) 
Subcommittee  on  Tug-Barge 
Construction,  Certification  and 
Operations.  The  Subcommittee  will 
study  non-destructive  testing  of  pressure 
vessel  type  cargo  tanks  on  barges.  The 
meeting  is  being  held  to  discuss  various 
non-destructive  testing  methods  and 
their  application  to  pressure  vessel  type 
cargo  tanks.  The  purpose  of  the 
Subcommittee  is  to  develop  a 
recommendation  for  a  non-destructive 
test  plan  to  be  used  during  periodic 
cargo  tank  inspections.  The  meeting  will 
be  held  on  Monday,  June  6, 1988,  in 
Room  435-437,  Federal  Office  Building, 
167  North  Main  Street,  Memphis.  TN. 
The  meeting  is  scheduled  to  begin  at 
9KX)  a.m. 
The  agenda  is  as  follows: 

1.  Call  to  order. 

2.  Opening  remarks. 

3.  Discussion  and  development  of  non- 
destructive testing  requirements  of 
pressure  vessel  type  cargo  tanks  on 
barges. 

4.  Adjournment. 
Attendance  is  open  to  the  public. 

Members  of  the  public  may  present  oral 
or  written  statements  at  the  meeting. 
Additional  information  may  be  obtained 
from  the  Executive  Director  of  TSAC  at 
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U.S.  Coast  Guard  Headquarters.  Room 
2420, 2100  Second  Street  SW.. 
Washington.  DC  20593-0001  or  by 
calling  (202)  267-0391. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Frank  Stegbauer.  Chairman.  TSAC 
Subcommittee  on  Tug-Barge 
Construction,  Certification  and 
Operations,  (901)  525-6517;  Mr.  Howard 
Hime,  U.S.  Coast  Guard  Headquarters 
(G-MTH-2).  (202)  267-2206;  or  LCDR 
Geoftey  Powers,  U.S.  Coast  Guard 
Headquarters  (G-MVI-2),  (202)  267- 
1181. 2100  Second  Street  SW.. 
Washington,  DC  20593-0001. 

Dated:  May  5. 1988. 
P.C  Lauridaen. 

Captain,  U.S.  Coast  Guard,  Chief  Office  of 
Marine  Safety,  Security  and  Environmental 
Protection. 

[FR  Doc.  88-10624  Filed  5-11-68;  8:45  am] 
■nxma  cooc  4tio-t4-M 

Federal  Highway  Administration 

Environmental  Impact  Statement 
Town  of  MIK ord.  Town  of  Amherst, 
Town  of  Hollis,  Town  of  Merrimack, 
City  of  Nashua.  NH 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  the  Towns  of  Milford.  Amherst.  Hollis 
and  Merrimack,  and  the  City  of  Nashua. 
Hillsborough  County,  New  Hampshire. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  F.  O'DonneU.  Area  Engineer. 
Federal  Highway  Administration, 
Federal  Building,  Concord  NH  03301. 
Telephone:  (603)  225-1608  or  William  R. 
Hauser,  Supervisor.  Enviroimiental 
Services  Section.  New  Hampshire 
Department  of  Transportation,  J.O. 
Morton  Building,  Concord,  NH  03301. 
Telephone  (603)  271-3226. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA  in  cooperation  with  the  New 
Hampshire  Department  of 
Transportation  (NHDOT)  and  the 
Nashua  Regional  Planning  Conunission 
(NRPC),  will  prepare  an  environmental 
impact  statement  (EIS)  on  a  proposal  to 
construct  a  bypass  of  a  section  of  N.H. 
Route  101-A  between  N.H.  Route  101  in 
Milford.  NH  and  the  F.E.  Everett 
Turnpike  in  Nashua,  NH.  The  proposed 
bypass  would  relieve  traffic  congestion 
on  existing  NH  Route  101-A  and  provide 
an  alternative  route  to  accommodate 
project  increases  in  traffic  demand. 


Alternatives  under  consideration 
include  (1)  taking  no  action:  (2) 
upgrading  existing  N.H.  Route  101-A;  (3) 
using  alternate  travel  modes  (mass 
transit);  (4)  employing  transportation 
system  management  (TSM's);  and  (5) 
constructing  on  new  location.  A  new 
location  robte  will  be  a  limited  (fully 
controlled)  access  facility  about  6  miles 
in  length.  Various  design  variations  of 
grade  and  alignment  will  be  studied. 

Letters  describing  the  proposed  action 
and  soliciting  comments/  input  will  be 
sent  to  appropriate  federal,  state  and 
local  agencies,  and  to  private 
organizations  and  citizens.  A  series  of 
public  informational  meetings  will  be 
held  in  the  project  area  between  April, 
1988  and  June,  1989.  A  Steering 
Committee  has  been  established  to 
review  the  corridor  selection  process 
and  resolve  issues.  This  committee 
includes  representatives  from  FHWA, 
NHDOT,  NRPC  and  the  five 
communities.  A  public  hearing  will  be 
held  following  distribution  of  the  Draft 
Environmental  Impact  Statement  (DEIS). 
Public  notice  will  be  given  of  the  time 
and  place  of  all  meetings  and  the 
hearing.  The  DEIS  will  be  available  for 
public  and  agency  review  and  comment. 
No  formal  scoping  meeting  is  planned  at 
this  time,  but  meetings  will  be  held  with 
various  agencies  believed  to  have  an 
interest  in  the  study  area  and  the 
potential  social,  economic  and 
environmental  factors  affected  by  the 
proposed  action.  Agencies  to  be  invited 
to  be  cooperating  agencies  are  the 
Enviroiunental  Protection  Agency  and 
the  U.S.  Army  Corps  of  Engineers. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  or  the  NHDOT  at 
the  addresses  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  May  3, 1988. 
Laiiy  R.  Dreiliau|i, 

Assistant  Division  Administrator,  Concord, 
New  Hampshire. 

[FR  Doc.  88-10665  Filed  5-11-88:  8:45  am| 
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Federal  Raltroad  Administration 

Petitions  for  Exemption  or  Waiver; 
Pend  Oreille  Valley  Railroad  et  aL 


In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  four 
railroads  have  petitioned  the  Federal 
Railroad  Administration  (FRA)  for  a 
waiver  of  compliance  with  the 
provisions  of  the  Hours  of  Service  Act 
{83  Stat.  464,  Pub.  L  91-169.  45  U.S.Q 
64a(e)). 

The  Hours  of  Service  Act  currently 
makes  it  unlawful  for  a  railroad  to 
require  specified  employees  to  remain 
on  duty  for  a  period  in  excess  of  12 
hours.  However,  the  Hours  of  Service 
Act  contains  a  provision  that  permits  a 
railroad  which  employs  not  more  than 
15  employees  who  are  subject  to  the 
statute  to  seek  an  exemption  &om  the 
12-hour  limitation. 

Pend  Oreille  Valley  Railroad  (POVA) 

FRA  Waiver  Petition  Docket  No.  HSr- 
88-8 

The  POVA  seeks  this  exemption  so 
that  it  may  permit  certain  employees  to 
remain  on  duty  not  more  than  16  hours 
in  any  24-hour  period.  The  POVA  states 
that  it  is  not  its  intention  to  employ  a 
train  crew  over  12  hours  per  day  under 
normal  operating  conditions,  but  that,  if 
granted,  this  exemption  would  help  its 
operation  if  it  encountered  unusual 
operating  conditions  or  circumstances. 
The  POVA  provides  service  on  over  61 
miles  of  track  between  Newport  and 
Metaline  Falls,  Washington. 

The  petitioner  indicates  diat  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  that 
it  employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption.  ■ 

Pioneer  Valley  Railroad  (PVRR) 

FRA  Waiver  Petition  Docket  No.  HS- 
88-9 

The  PVRR  seeks  a  continuation  (^  a 
previously  issued  exemption  so  that  it 
may  permit  certain  employees  to  remain 
on  duty  not  more  than  16  hours  in  any 
24-hour  period.  The  PVRR  states  that  it 
is  not  its  intention  to  employ  a  train 
crew  over  12  hours  per  day  under 
normal  operating  conditions,  but  that  if 
granted,  this  exemption  would  help  the 
PVRR's  operation  if  it  encountered 
unusual  operating  conditions  or       j 
circumstances.  The  PVRR  provides  ' 
freight  service  between  Westflekl  aod 
Holyoke.  and  between  Westfield  and 
Easthampton.  all  within  the  State  of 
Massachusetts. 


The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  that 
it  employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

Fore  River  Railway  <FRRY) 

FRA  Waiver  Petition  Docket  No.  HS~ 
88-10 

The  FRRY  seeks  this  exemption  so 
that  it  may  permit  certain  employees  to 
remain  on  duty  not  more  than  16  hours 
in  any  24-hour  period.  The  FRRY  states 
that  it  is  not  its  intention  to  employ  a 
train  crew  over  12  hours  per  day  under 
normal  operating  conditions,  but  that,  if 
granted,  this  exemption  would  help  its 
operation  if  it  encountered  unusual 
operating  conditions  or  circumstances. 
The  FRRY  provides  service  on  over  2 
miles  of  track  between  East  Braintree, 
Massachusetts  and  Quincy  Point, 
Massachusetts. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  that 
it  employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

Eureka  Southern  Railroad  Conopany  Inc. 
(EUKA) 

FRA  Waiver  Petition  Docket  No.  HS- 
88-11 

The  EUKA  seeks  a  continuation  of  a 
previously  issued  exemption  so  that  it 
may  permit  certain  employees  to  remain 
on  duty  not  more  than  16  hours  in  any 
24-hour  period.  The  EUKA  states  that 
because  of  the  unusual  operating 
conditions  under  which  it  operates  that 
an  exemption  from  the  12-hour 
limitation  is  a  necessity.  The  EUKA 
provides  service  between  Willits  and 
Eureka,  California,  a  distance  of  145 
miles. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  that 
it  employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

Interested  persons  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views  and  comments. 
FRA  has  not  scheduled  an  opportunity 
for  oral  conment  since  the  facts  do  not 
appear  to  warrant  it  If  any  interested 
party  desires  an  opportunity  for  oral 
comment  be  or  stie  should  notify  FRA. 
in  writing,  before  the  end  of  the 
comment  period  and  specify  the  basis 
for  his  or  her  request.  Any 
communications  concerning  these 


proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  HS-87-20)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  Nassif 
Building,  400  Seventh  Street  SW.. 
Washington.  DC  20590. 

Communications  received  before  June 
28, 1988.  will  be  considered  by  FRA 
before  final  action  is  taken.  Comments 
received  after  that  date  will  be 
considered  as  far  as  practicable.  All 
comments  received  will  be  available  for 
examination  both  before  and  after  the 
closing  data  for  comments  during 
regular  business  hours  (9  a.m.-5  p.m.]  in 
Room  8201,  Nassif  Building,  400  Seventh 
Street  SW.,  Washington.  DC  20590. 

Issued  in  Washington,  DC,  on  May  6, 1968. 
J.W.  Walsh. 

Associate  Administrator  for  Safety. 
[FR  Doc.  88-10627  Filed  5-11-88;  8:45  amj 
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VETERANS  ADMINISTRATION 

Agency  Form  Under  0MB  Review 

AOENCV:  Veterans  Administration. 
action:  Notice. 

The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  This  document  Usts  the 
following  information:  (1)  The 
department  or  staff  office  issuing  the 
form.  (2)  the  title  of  the  form.  (3)  the 
agency  form  number,  if  applicable,  (4]  a 
description  of  the  need  and  its  use.  (5) 
how  often  the  form  must  be  filled  out,  (6) 
who  will  be  required  or  asked  to  report. 
(7)  an  estimate  of  the  number  of 
responses,  (8)  an  estimate  of  the  total 
number  of  hoius  needed  to  fill  out  the 
form,  and  (9)  an  indication  of  whether 
section  3504(h}  of  Pub.  L  96-511  applies. 

AOORESSE8:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  John  Turner,  Department  of 
Veterans  Benefits  (203C).  Veterans 
Administration,  810  Vermont  Avenue 
NW..  Washington.  DC  2042a  (202)  233- 
2744.  Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
the  VA's  OMB  Desk  Officer.  Joseph 
Lackey.  Office  of  Managonent  and 
Budget.  726  Jackson  Place  NW.. 
Washington.  DC  20503.  (202)  395-731& 

DATES:  Comments  or  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this  . 
notice.  I 


Dated-  May  5. 1988. 
By  direction  of  the  Administrator. 
F^ank  E.  Lallay, 

Director,  Information  Management  and 
'Statistics. 

New  Collection 

1.  Department  of  Veterans  and  Benefits 

2.  VA  Matic  Authorization 

3.  VA  Forms  29-0532  ft  29-0532-1 

4.  He  form  is  used  by  an  insured  to 
authorize  the  VA  to  make  deductions 
from  the  insured's  bank  account 

5.  On  occasion. 

6.  Individuals  or  households. 

7.  32.000 
8.5,333 

9.  Not  applicable 

[FR  Doc  88-10573  Filed  5-11-88;  8:45  amJ 
MLUNQ  cooc  me-ei-M 


Agenqf  Form  Under  OMB  Review 

agency:  Veterans  Administration. 
.action:  Notice. 

The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
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information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The 
department  or  staff  office  issuing  the 
form,  (3)  the  agency  form  number,  if 
applicable.  (4)  a  description  of  the  need 
and  its  use,  (5)  how  often  the  form  must 
be  filled  out  (6)  who  will  be  required  or 
asked  to  report  (7)  an  estimate  of  the 
number  of  responses.  (8)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form,  and  (9)  an  indication  of 
whether  section  3S04(h)  of  Pub.  L  96-511 
applies. 

ADDRESSES:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  Ann  Bickoff,  Department  of 
Medicine  and  Surgery  (136E),  Veterans 
Administration,  810  Vermont  Avenue 
NW.,  Washington,  DC  (202)  233-2282. 
Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
the  VA's  OMB  Desk  Officer.  Joseph 
Lackey,  Office  of  Management  and 
Budget  726  Jackson  Place  NW., 
Washington  DC  20503,  (202)  395-7316. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 


OMB  Desk  Officer  within  30  days  of  tiiis 
notice. 

Dated:  May  5, 198& 

By  direction  of  the  Adminiatrator. 
Frank  E.  Ulley, 

Director,  Infonriation  Management  and 
Statistics. 

Extension 

1.  Department  of  Medicine  and  Surgery 

2.  Application  for  Adaptive  Equipment — 
Motor  Vehicle 

3.  VA  Form  10-1394 

4.  This  form  is  used  to  collect 
information  which  is  used  by  the 
Prosthetic  Service  of  the  Department 
of  Medicine  and  Stugery  and  Fiscal 
Service  of  the  Department  Veterans 
Benefits,  in  determining  eligibility/ 
entitiement  and  reimbursement  of 
individual  claimants 

5.  Nonreciuring 

6.  Individuals  or  households 
7. 10,844 

8.  2,711 

9.  Not  applicable 

(FR  Doc.  88-10574  Filed  5-11-88;  8:45  amJ 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  53.  No.  92      . 
Thursday.  May  12.  1988 


Corrections 


TNs  section  o«  the  FEDERXL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  ttie  Sunshirte 
Act"   (Pub.   L   94-409)  5  U.S.C.   552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCC 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b).  notice  is  hereby  given  that 
at  10:40  ajn.  on  Monday.  May  9, 1988, 
the  Boaid  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  (1)  matters 
relating  to  the  possible  failure  of  certain 
insured  banks;  and  (2)  matters  relating 


to  an  assistance  agreement  pursuant  to 
section  13(c)  of  the  Federal  Deposit 
Insurance  Act. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  of  C. 
C.  Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L  Claxke  (Comptroller 
of  the  Ctirrency],  concorred  in  by 
Chairman  L  William  Seidman,  tfiat 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public*  that  no 
earlier  notice  of  the  meeting  was 
practicable:  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 


considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4],  (c)(8). 
(c)(9)(A)(ii],  and  (c)(g)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b{c)(4).  (c)(8),  (c)(9)(A)(ii).  and 
(c)(9)(B)). 

The  meeting  was  held  itt  Ike  Board 
Room  of  the  FDIC  Building  located  at 
550 17th  Street,  NW..  Washington.  DC. 

Dated:  May  9. 198a 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Fekfanan, 

Assistant  Executive  Secretary  (Operations). 
[FR  Doc  88-10748  Filed  5-10-88;  1:49  pmj 
BHJJNO  CODE  •714-01-M 
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This  section  of  the  FEDERAL  REGISTER 
corttains  ednoriai  corrections  of  previously 
published  Presidential,  Rule.  Proposed 
Rule,  and  l^tolice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewtiere  in  the 
issue. 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
7CFRPart916 

Nectarines  Grown  in  ttie  State  of 
Calif  orma;  Amendments  to  the  Size 
Requirements  and  Clarification  of  ttie 
Maturity  Regulations  for  Nectarines 

Correction 

In  proposed  rule  doounent  88-8431 
beginning  on  page  12687  in  the  issue  of 
'Monday,  April  18, 1988,  make  the 
following  correction: 

S  916.356    ICorrected] 

On  page  12691,  in  the  first  column,  in 
§  916.356(a)(6),  the  first  line  should  read 
"(6)  During  January  1  through  May  31, 
of. 

SNJJNQ  CODE  150S41-O 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

Proposed  Consent  Order  With  Texaco 
Inc. 

Correction 

In  notice  docimient  88-9288  beginning 
on  page  15106  in  the  issue  of 
Wednesday.  April  27, 1988,  make  the 
following  corrections: 

1.  On  page  15107,  in  the  third  column, 
in  the  first  complete  paragraph,  in  the 
fifth  line,  "shall"  should  read  "should". 

2.  On  page  15108.  in  the  first  column, 
in  the  first  complete  paragraph,  in  the 
fifth  line.  "No.  R086-000"  should  read 
"No.  R086-31-000". 

3.  On  the  same  page,  in  the  second 
column,  in  paragraph  "a",  in  the  14th 
line,  "or*  should  read  "to":  in  the  17th 
line,  "KCS-0015"  should  read  "KCX- 
0015". 


4.  On  page  15110,  in  the  third  column, 
in  the  last  paragraph,  in  the  first  line, 
after  "data"  insert  "considered". 

5.  On  page  15111,  in  the  first  column, 
in  paragraph  "202",  in  the  ninth  line. 
"EAR"  should  read  "ERA". 

6.  On  page  15114.  in  the  third  column, 
in  paragraph  "1002",  in  the  12th  line, 
"notice"  was  misspelled. 

7.  On  page  15115.  in  the  first  column, 
the  paragraph  in  small  type  between 
paragraphs  "1"  and  "2"  should  be 
removed  and  inserted  on  page  15114,  in 
the  third  column,  following  &e  heading 
"Exhibit  A". 

BIUJNGCOOE  1SOM1-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Dodcet  Na  88E-0110] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Cefmax 

Correction 

In  notice  document  88-8452  appearing 
on  page  12823  in  the  issue  of  Tuesday. 
April  19. 1988,  make  the  following 
correction:  < 

In  the  first  column,  in  the  last 
paragraph,  in  the  eighth  line  "being" 
should  read  "begins". 

BILLING  CODE  1S0S-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  88M-0093} 

Armstrong  Laboratories,  Inc.; 
Premarfcet  Approval  of  Armstrong 
Sterile  Saline  Solution 

Correction 

In  notice  document  88-8662  beginning 
on  page  12993  in  the  issue  of 
Wednesday.  April  20. 1988,  make  the 
following  correction: 

On  page  12994,  in  the  first  column,  in 
the  first  complete  paragraph,  in  the 
second  line,  "May  30, 1988"  should  read 
"May  20, 1988". 

BILLNra  CODE  1S0641-D 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

Demonstration  Grants;  Announcement 
of  Fiscal  Year  (FY)  1988  Research 
Demonstration  Program  (RDP); 
Availability  of  Grant  Funds  and 
Reqtjest  for  Applications 

Correction 

In  notice  docimient  88-9924  beginning 
on  page  16020  in  the  issue  of 
Wednesday,  May  4, 1968,  make  the 
following  corrections: 

1.  On  page  16020,  in  the  second       • 
column,  in  the  seventh  line,  "to  the" 
should  read  "other". 

2.  On  page  16021.  in  the  first  column, 
in  the  first  line,  "area"  should  read 

areas  . 

3.  On  the  same  page,  in  the  same 
column,  in  the  second  complete 
paragraph,  in  the  5th  line.  "12101" 
should  read  12102";  in  the  15th  line, 
"benefits"  should  read  "benefit". 

4.  On  the  same  page,  in  the  third 
column,  in  the  third  paragraph  under  "1. 
Definition  of  DisabiUty".  in  the  first  line, 
"this"  should  read  "his". 

5.  On  page  16022,  in  the  third  column, 
in  the  25th  line  from  the  bottom,  after 
"cost  of  insert  "certain". 

6.  On  page  16024,  in  the  third  column, 
in  the  last  paragraph,  in  the  fifth  and 
sixth  hnes  remove,  "programs  should 
target  DI  SSI  beneficiaries  and  be". 

7.  On  page  16025,  in  the  first  column, 
in  the  first  complete  paragraph,  in  the 
second  line.  "Risf  should  read  "Risk". 

8.  On  the  same  page,  in  the  second 
column,  in  the  ninth  line,  "is"  should 
read  "if. 

9.  On  page  16029.  in  the  fuvt  column, 
in  the  second  complete  paragraph,  in  the 
second  line  and  in  the  second  column,  in 
the  second  complete  paragraph,  in  the 
fourth  line.  "SAA"  should  read  "SSA". 

10.  On  page  16031,  in  the  first  column, 
in  the  last  paragraph,  in  the  fourth  line. 
"SSP"  should  read  "SSA". 

11.  On  the  same  page,  in  the  second 
column,  in  the  first  paragraph,  in  the 
fifth  line,  "conforming"  was  misspelled. 

12.  On  page  16033,  in  the  second 
column,  the  first  three  lines  of  Item  4a 
should  read  "Item  4a  Thru  4h.  Legal 
name  of  applicant,  name  of  primary 
organizational  unit  which". 

13.  On  page  16034.  in  the  second 
colunm.  under  "Part  III",  in  the  second 
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complete  paragraph,  in  the  last  line, 
"allowance"  should  read  "allowable" 


Annual  Salary  (coL  1)     x 


14.  On  page  16035,  in  the  first  coliimn,         15.  On  the  same  page,  in  the  second 
in  the  fourth  complete  paragraph,  "Link       column,  under  the  fourth  complete 
6k"  should  read  "Line  6k".  paragraph,  the  formula  should  read: 


No.  of  Months  (col.  2) 
12 


X  Percent  of  Effort  (col.  3)    =     Total  Amount  Required  (col.  4) 


16.  On  page  16036,  in  the  second  in  the  first  Une,  "project(8)"  should  read 

column,  in  the  fifth  complete  paragraph,       "product(8)". 


UMI 
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Thursday 
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Part  II 


Farm  Credit 


12  CFR  Part  611  et  al. 

Farm  Credit  System;  Proposed  Rules 
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FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  611 

Organization;  Conservatorsiiips  and 
ReceivershifM 

aoency:  Farm  Credit  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Agricultural  Credit  Act 
of  1987  enacted  on  January  6, 1988. 
amended  the  provisions  of  the  Farm 
Credit  Act  relating  to  conservatorships 
and  receiverships.  The  Farm  Credit 
Administration  (FCA)  Board  proposes, 
for  public  comment,  revisions  to  its 
regulations  governing  receiverships  and 
conservatorships  to  conform  the 
regulations  to  changes  made  by  the  1987 
Act.  which  require  that  the  power 
specified  therein  be  exercised  by  the 
FCA  Board  as  opposed  to  the  FCA  or 
the  Chairman,  and  to  make  other 
technical  corrections. 
DATE:  Comments  must  be  received  by 
June  13, 1988. 

AOORESS:  Comments  should  be  I 

submitted  in  writing,  in  triplicate,  to 
Anne  E.  Dewey,  General  Counsel,  Farm 
Credit  Administration.  McLean,  VA 
22102-5090.  Copies  of  all 
communications  received  will  be 
available  for  examination  by  interested 
parties  in  the  Office  of  General  Counsel, 
Farm  Credit  Administration. 
FOR  FURTHER  INFORMATION  CONTACT: 

Eldon  Stoehr,  Regional  Director, 
Northeast  Region,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883-4251,  TDD  (703)  883- 

or 
Joanne  P.  Ongman.  Attorney,  Office  of 
General  Counsel,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883-4020.  TDD  (703)  883- 
4444 

SUPPLEMENTARY  INFORMATION:  S&ctions 
101, 110,  201,  306,  401.  and  431  of  the 
Agricultural  Credit  Act  of  1987  (Pub.  L 
100-233)  (1987  Act)  amended  certain 
provisions  of  the  Farm  Credit  Act  of 
1971  (Act)  relating  to  the  appointment 
and  conduct  of  conservatorships  and 
receiverships.  The  FCA  proposes 
revisions  to  12  CFR  Part  611,  Subparts  K. 
L,  M,  and  N  to  conform  these  regulations 
to  the  amended  statutory  requirements. 
The  FCA  Board  proposes  to  amend  12 
CFR  Part  611  Subparts  K,  L,  M,  and  N  to 
conform  these  regulations  to  changes 
made  by  the  1987  Act  which  require  that 
the  powers  specified  therein  be 
exercised  by  the  FCA  Board,  as  opposed 
to  FCA  or  the  Chairman.  These  changes 
are  incorporated  in  the  Act  as 
amendments  to  sections  1.3(b)  and  4.12. 


Section  201  of  the  1967  Act  amended 
the  Att  by  adding  a  new  Title  VI  which 
provides  for  the  establishment  of  the 
Farm  Credit  System  Assistance  Board. 
New  section  6.6  provides  that  if  FCA 
determines  a  condition(8)  set  forth  in 
section  4.12(b)  of  the  Act  is  met,  the 
Farm  Credit  System  Assistance  Board 
may  direct  FCA  to  appoint  a 
conservator,  or  may  request  the  FCA 
Board  to  initiate  action  to  appoint  a 
receiver.  The  FCA  proposes  revising 
S  611.1156(a)  to  reflect  this  authority. 

The  proposed  regulations  will  amend 
the  second  sentence  in  S9  611.1167(b). 
eil.ll75(b).  and  611.1182(b)  to  delete  the 
provision  under  which  the  Farm  Credit 
Administration,  as  opposed  to  a 
certified  public  accountant,  would 
conduct  an  audit  of  an  institution  in 
receivership.  Prior  amendments  to  the 
Act  have  deleted  the  FCA's  express 
authority  to  audit  institutions. 

Section  306  of  the  1987  Act  amends 
§  4.12(b)  of  the  Act  by  adding  a  sixth 
ground  for  appoinbnent  of  a  conservator 
or  receiver  for  a  Farm  Credit  System 
(System)  institution.  Under  this 
provision,  a  receiver  or  conservator  can 
be  appointed  by  the  FCA  if  the 
institution  defaults  on  the  payment  of 
principal  or  interest  on  an  insured 
obligation  as  defined  in  §  5.51(3)  of  the 
Act.  The  proposed  regulations  will 
amend  9  611.1156  by  adding  a  new 
paragraph  (b)(6)  which  sets  forth  this 
additional  ground. 

The  1987  Act  repealed  the  provisions 
under  which  the  Farm  Credit  System 
Capititl  Corporation  was  chartered  and 
operated.  Therefore;  S9  611.1165(a), 
611.1170(h);  and  611.1180(f)  are  amended 
by  deleting  reference  to  the  Farm  Credit 
System  Capital  Corporation. 

The  FCA  Board  proposes  adding 
99  611.1162(c).  611.1167(d),  611.1172(c), 
and  611.1174(f)  to  address  the  retirement 
of  "eligible  borrower  stock"  in  an 
institution  in  liquidation.  The  proposed 
amendments  will  implement  the 
provisions  of  9  4.9A(c),  as  added  by  the 
1987  Act,  which  provide  for  the 
protection  of  "el^ble  borrower  stock" 
(as  defined  in  section  4.9A(d))  at  par 
value  during  a  liquidation. 

The  FCA  Board  proposes  an 
amendment  to  99  611.1162  and  611.1172 
to  implement  the  provisions  of  the  1987 
Act  which  authorize  System  institutions 
to  issue  preferred  stock  to  the  Farm 
Credit  System  Financial  Assistance 
Corporation.  The  proposed  amendments 
will  clarify  that  those  authorities  can  be 
exercised  notwithstanding  the  general 
prohibition  against  the  issuance  of  stock 
by  the  System  institution  in 
receivership. 

New  section  4.37  of  the  1971  Act 
contains  requirements  related  to  the 


disposition  of  certain  borrower  accounts 
in  a  System  institution  diuing  the 
Uquidation  of  an  institution.  Prior  to 
enactment  of  section  4.37,  the  possibiUty 
existed  that  funds  which  a  borrower  had 
deposited  with  a  Farm  Credit  System 
institution  as  a  prepayment  on  a  loan  or 
otherwise,  may  not  have  been 
recoverable  by  the  borrower  if  the 
System  institution  was  placed  in 
liquidation.  Section  4.37  requires  the 
funds  deposited  in  uninsured  voluntary 
or  involuntary  accounts  to  be  applied  as 
payment  of  or  against  the  borrower's 
loan.  The  FCA  Board  proposes  a  new 
regulation  9  611.1166  to  implement  this 
statutory  requirement.  The  proposed 
regulation  requires  the  receiver  to  apply 
funds  that  are  held  in  an  uninsured 
account  against  the  indebtedness  of  the 
borrower,  unless  the  borrower  directs 
the  receiver  to  otherwise  apply  such 
funds  in  the  manner  provided  for  in  the 
existing  Toan  documents.  Conforming 
and  renumbering  changes  are  made  to 
99  611.1166.  611.1167. 811.1168  and 
611.1169. 

The  FCA  Board  is  also  proposing  in  a 
separate  dociunent  published,  elsewhere 
in  this  issue  of  the  Federal  Register 
amendments  to  the  borrower  rights 
regulations  at  12  CFR  614.4513  which 
further  explain  the  authority  of 
institutions  to  have  uninsured  voluntary 
and  involimtary  accounts. 

The  FCA  Board  proposes  the  deletion 
of  9  611.1174(c)  which  contains  a 
mxjcedure  for  die  assignment  of  joint 
and  several  liabiUty  on  bonds  when  a 
System  bank  is  placed  in  receivership. 
The  FCA  Board  determined  that  this 
process  is  adequately  outlined  in  section 
4.4  of  the  Act,  and  that  this  regulation 
should  be  deleted  since  it  does  not 
effectively  implement  the  requirements 
of  joint  and  several  Uability.  In  addition, 
the  new  provisions  of  Tide  V  of  the  Act 
provide  for  the  insurance  of  System 
obligations.  Conforming  and 
renumbering  changes  are  also  made  to 
9  611.1174  (d),  (e),  and  (f).  The 
redesignated  paragraph  (d)  is  amended 
to  incorporate  this  change  by  including  a 
reference  to  section  4.4  of  the  Act. 

The  FCA  Board  proposes  a  technical 
amendment  to  eliminate  reference  to 
9  617.7090  which  relates  to  the 
examination  of  institutions  in 
Uquidation.  That  section  would  be 
eliminated  under  proposed  amendments 
to  FCA  examination  regulations,  to  be 
pubUshed  in  the  near  future. 

List  of  Subjects  in  12  CFR  Part  611 

Agriculture,  Banks,  Banking. 
Organization  and  functions 
(Government  agencies).  Rural  areas. 


F6r  the  reasons  stated  in  the 
preamble.  Part  611  of  Chapter  VI,  Title 
12.  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  61 1— ORGANIZATION 

1.  The  authority  citation  for  Part  611 
continues  to  read  as  follows: 

AuUiority  12  U.S.C.  2031. 2091, 2182,  2183, 
2243,  2244,  22Sa  2252. 

Subpart  K— Appointment  of 
Conservators  and  Recelvera 

S611.11S5    [AmwidMi] 

2.  Section  611.1155  is  amended  by 
adding  the  word  "Board"  after  "Farm 
Credit  Administration"  in  the  first 
sentence. 

3.  Section  611.1156  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

{611.1156    Grounds  for  appointment  Of 
conservators  and  rsceivers. 

(a)  Upon  a  determination  by  the  Farm 
Credit  Administration  Board  of  the 
existence  of  one  or  more  of  the  factors 
set  forth  in  paragraph  (b)  of  this  section, 
with  respect  to  any  bank,  association,  or 
other  institution  of  the  System,  the  Farm 
Credit  Administration  Board  may,  at  its 
discretion,  appoint  a  conservator  or 
receiver  for  such  institution.  Upon  a 
determination  by  the  Farm  Credit 
Administration  Board  of  the  existence  of 
one  or  more  of  the  factors  set  forth  in 
paragraph  (b)  of  this  section,  the  Farm 
Credit  System  Assistance  Board  may 
direct  the  Farm  Credit  Administration 
Board  to  appoint  a  conservator  and  may 
request  the  Farm  Credit  Administration 
Board  to  appoint  a  receiver. 

4.  Section  611.1156  (b)(4)  and  (b)(5)  are 
amended  by  adding  the  word  "Board" 
after  "Farm  Credit  Administration"  each 
place  it  appears. 

•  5.  Section  611.1156  is  amended  by 
adding  a  new  paragraph  (b)(6)  to  read  as 
follows: 

(b)  •  *  * 

(6)  The  institution  is  unable  to  make  a 
timely  payment  of  principal  or  interest 
on  any  insured  obligation  (as  defined  in 
section  5.51(3)  of  the  Act)  issued  by  the 
institution  individually,  or  on  which  it  is 
primarily  liable. 

9611.1157   [Amended] 

6.  Section  611.1157(a)  is  amended  by 
removing  the  words  "Chairman  of  the" 
in  the  first  sentence  and  adding  the 
word  "Board"  after  "Farm  Credit 
Administration"  the  second,  third, 
fourth,  and  fifth  place  it  appears. 

7.  Section  611.1157(b)  is  amended  by 
Amoving  the  words  "Chairman  of  the" 
in  the  first  sentence  and  adding  the 


word  "Board"  after  "Farm  Credit 
Administration"  the  second  place  it 
appears. 

9611.1158    [Amended] 

8.  Section  611.1158  is  amended  by 
adding  the  word  "Board"  after  "Farm 
Credit  Administration"  each  place  it 
appears. 

Subpart  L — Liquidation  of 
Associations 

9611.1160    [Amended] 

9.  Section  611.1160(a)  is  amended  by 
adding  the  word  "Board"  after  "Farm 
Credit  Administration"  and  removing 
the  word  "Chairman"  and  adding  in  its 
place  the  word  "Board". 

10.  Section  611.1160(b)  is  amended  by 
adding  the  word  "Board"  after  "Farm 
Credit  Administration". 

11.  Settion  611.1160(e)  is  amended  by 
adding  the  word  "Board"  after  "Farm 
Credit  Administration"  the  second  place 
it  appears  and  by  removing  the  word 
"Chairman"  and  adding  in  its  place  the 
word  "Board". 

12.  Section  611.1160  (f)  and  (g)  is 
amended  by  removing  the  word 
"Chairman"  and  adding  in  its  place  the 
word  "Board"  each  place  it  appears. 


9611.1161    [ 


13.  Section  611.1161  is  amended  by 
adding  the  word  "Board"  after  "Farm 
Credit  Administration"  the  first  place  it 
appears  in  the  introductory  paragraph. 

14.  Section  611.1161(s)  is  amended  by 
adding  the  word  "Board"  after  "Farm 
Credit  Administration". 

15.  Section  611.1162(b)  is  amended  by 
adding  the  word  "Board"  after  "Farm 
Credit  Administration";  and  by  adding 
new  paragraphs  (c)  and  (d)  to  read  as 
follows: 

§611.1162    Preservation  of  equity. 

*        •        •        •        * 

(c)  Notwithstanding  paragraphs  (a) 
and  (b)  of  this  section,  eligible  borrower 
stock  shall  be  retired  in  accordance  with 
section  4.9A  of  the  Act. 

(d)  Nothing  above  shall  affect  the 
authority  of  an  association  in 
receivership  to  issue  preferred  stock  in 
accordance  with  Title  VI  of  the  Act. 

16.  Section  eil.ll65(a)  is  reused  to 
read  as  follows: 

§611.1165    Sale  and  transfer  Of  loans. 

(a)  The  receiver  is  authorized  to  sell 
loans,  including  any  amount  outstanding 
that  was  used  to  purchase  stock  or 
participation  certificates  of  the 
association,  to  any  commercial  lending 
institution  at  fair  market  value 
(including  any  amount  borrowed  to 
purchase  stock  in  the  association). 


§§  611.1166. 611,1167  end  611.1168 
[Redeaigneted  as  §§  61 1.1 167, 61 1.1 168  and 
611.1169] 

17.  Sections  611.1166. 611.1167  and 
611.1168  are  redesignated  as 

99  611.1167.  611.1168,  and  611.1160,  and 
a  new  9  611.1166  is  added  to  read  as 
follows: 

§611.1166    Uninsured  eceounts 

Upon  placing  an  institution  in 
liquidation,  the  receiver  shall 
immediately  notify  every  borrower  who 
has  an  uninsured  account  (voluntary  or 
involuntary)  that  the  funds  will  be 
applied  against  the  outstanding 
indebtedness  of  any  loans  of  such 
borrower  unless,  within  15  days  of  such 
notice,  the  borrower  directs  the  receiver 
to  otherwise  apply  such  funds  in  the 
manner  provided  for  in  existing  loan 
documents. 

18.  Newly  redesignated 

9  611.1167(a)(4)  is  amended  by  adaing 
the  word  "Board"  after  "Farm  Credit 
Administration"  and  by  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§611.1167    Prionty  Of  daims. 

***** 

(d)  Notwithstanding  this  section, 
eligible  borrower  stock  shall  be  retired 
in  accordance  with  section  4.9A  of  the 
Act. 

19.  Newly  redesignated  §  611.1168(a) 
is  amended  by  adding  the  word  "Board" 
after  "Farm  Credit  Administration";  and 
by  revising  paragraph  (b)  to  read  as 
follows: 

§  61 1.1 168    Inventory,  examination,  audit 
and  reports  to  stodiiMlders. 


(b)  The  association  in  receivership 
shall  be  examined  on  an  annual  basis 
by  the  Farm  Credit  Administration.  The 
association  shall  be  audited  by  a 
certified  public  accountant  approved  by 
the  Farm  Credit  Administration  at  such 
times  as  the  Farm  Credit  Administration 
determines.  The  cost  of  such 
examination  and  audit,  as  determined 
by  the  Farm  Credit  Administration,  shall 
be  paid  from  the  assets  of  the 
association  in  receivership. 


§611.1169    [Amended] 

20.  Newly  redesignated  9  611.1169  is 
amended  by  removing  the  words 
"Chairman  of  the"  in  the  first  sentence; 
by  adding  the  word  "Board"  after  "Farm 
Credit  Administration"  the  first  and 
second  place  it  appears;  and  by 
removing  the  words  "pursuant  to 
9  617.7090  of  this  chapter"  in  the  third 
sentence. 
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Subpart  M-UquWation  of  Banfca 

21.  Section  611.1170  is  amended  in 
paragraphs  (a)  and  (b)  by  adding  the 
word  "Board"  after  Tana  Credit 
Administration"  and  in  paragraphs  (a), 
(e),  (f).  and  (gj  by  removing  the  word 
"Chairman"  and  adding  in  its  place  the 
word  "Board"  each  place  it  appears. 

22.  Section  811.1170  iaanoided  by 
revising  paragraph  (h)  to  read  as 
follows: 


§•11.1170 


(h)  For  purposes  of  this  subpart  the 
term  "bank"  wffl  inchide  all  banks, 
service  corporations  chartered  under 
Title  IV  of  the  Act.  the  Federal 
Agricultural  Mortgage  Corporation,  the 
Federal  Farm  Credit  Baidu  Funding 
Corporation,  and  the  Form  Qedit 
System  Financial  Assistance 
Corporation. 

23.  Section  6111172  is  amended  by 
adding  "Board"  after  'Farm  Oedit 
AdministratiaB''  in  paragr^i  (b)  and  by 
adding  new  paragraph*  [c^  and  (d)  to 
read  as  follows: 


§•11.1172    PraaarvaUonoraquMy. 


(c)  Notwithttffiiding  paragraphs  (a} 
and  (b)  of  this  section,  etigible  borrower 
stock  shall  be  retired  in  accordance  with 
section  4.9A  of  the  Act 

(d)  Nothing  in  this  section  shall  affect 
the  authority  of  a  bank  in  receivership  to 
issue  preferred  stock  in  accordance  with 
Tide  VI  of  the  Act 

24.  Section  611.1174  is  amended  by 
removing  paragraph  ((^  k^ 
redesignating  para^apha  (d).  (e).  and  ({) 
as  paragraphs  (c),  (d),  and  (ej, 
respectively,  newly  redesignated 
para^apfa  (dj  is  amended  by  removing 
the  lefeieuces  to  "(dJ"  and  adding  in 
their  place,  "(cf*:  by  revising  newly 
redesignated  paragraph  (cK5);  and  by 
adifing  new  paragraph  (^  to  read  as 
follows: 


§•11.1171   kwantory. 


§•11.1174 
o(4 


Miopfionly 


(c)  •  •  • 

(5)  AH  claims  of  hokler*  of 
consolidated  and  SjFstemwide  bonds 
and  claims  of  the  other  System  banks 
arising  from  their  payments  pursuant  to 
section  4.4  of  the  Act 

(f)  Notwithatandiag  this  section. 
eligHrfe  borrower  stock  ahaU  be  retired 
in  accordance  with  section  €afi  of  that 
Act. 

25.  Section  tlLllTS  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


sudH; 


(b)  The  bank  in  receivership  shall  be 
examined  on  an  annual  basis  by  the 
Farm  Credit  Administration.  The  bank 
shall  be  aucfited  by  a  certified  pubKc 
accountant  approved  by  the  Farm  Credit 
Administration  at 'such  times  as  the 
Farm  Credit  Administration  determines. 
The  cost  of  such  examination  and  audit, 
as  determined  by  the  Farm  Credit 
Administration,  shall  be  paid  from  the 
assets  of  the  bank  in  receivership. 

§«t1.f17B   (Amantfsd) 

28.  Sebtion  611.1176  is  amended  by 
removing  the  word  "Chairman"  and 
adding  in  its  place,  the  word  "Board"  in 
the  first  sentence:  by  adding  the  word 
"Board"  after  "Farm  Credit 
Administration''  the  second  place  it 
appears;  and  by  removing  the  words 
"pursuant  to  §  917.7090  of  this  chapter^ 
in  the  third  sentence. 

Subpart  N—Conaarvators  and 
Conaarvatovali^a  of  Banlta  and 


27.  Section  611.1180  is  amended  in 
paragraph  (a)  by  addbig  the  word 
"Board"  after  "Farm  Credit 
Administration":  and  in  paragraphs  (d) 
and  (e)  tqr  removing  the  word 
"Chairman"  and  adding  in  its  place  the 
word  "Board":  and  paragra|A  (f)  ia 
revised  to  read  as  fottows: 

§611.1iao    Appelnbnaot  ot  a  conaarvator. 
*        •        •        *        • 

(f)  For  purposes  of  this  subpart 
"System  institution"  will  mean  all 
banks,  associations,  service 
corporations  chartered  under  Title  IV  of 
the  Act,  4be  Federal  Agricahoral 
Mortgage  Corporation,  the  Farm  Credit 
Banks  Funding  Corporatioa.  and  the 
Farm  Credit  System  Finandal 
Assistance  Corporation. 


§•11.1181 

28.  Section  611.1181  is  amended  in 
paragraphs  (b)  and  (c){ll  by  adding  the 
word  "Board"  after  "Farm  Credit 
Admiiustration". 

29.  Section  611.1182  is  amended  in 
paragraph  (a)  by  adding  the  word 
"Board"  after  "Farm  Credit 
Administration"  the  first  place  it  occurs 
and  by  revising  paragraph  (b)  to  reed  as 
follows: 

§•11.1182   ftifsntory,  axamlnatioii,  aedtt, 
amtiaoartstai 


(b)  The  institution  fn  conservatorship 
shall  be  examined  by  the  Farm  Crecfit 
Administration  on  an  annual  basis.  The 


institution  shall  also  be  audited  t^  a 
certified  public  accountant  approved  by 
the  Farm  CredA  Administration  at  such 
times  as  die  Farm  Credit  Administration 
may  determine.  The  cost  of  such 
examination  and  audit  as  determined 
by  the  Farm  Cndit  Administration,  shall 
be  paid  from  the  assets  of  die  institution 
in  conservatorship  unless  otherwise 
ordered  by  the  Farm  Credit 
Administration. 
•        *        •        •        • 

Dated:  May  4. 19e& 
OavidA.Hill, 

Secretary,  Farm  Credit  Adminittration  Board. 
[PR  Doc  88-10190  Filed  5-11-aet  a:45  am) 


12CFRPart»ft1tandt17 
Organization;  ExaminatkMia  and 


AOSNCY:  Farm  Credit  Atfaainistratioa. 
Acnoffc  Proposed  rule. 

summary:  The  Farm  Credit 
Administratioa  Board  (Board)  proposes 
amendments  deleting  12  CFR  Part  017, 
Subpart  A.  which  govesos  Farm  Credit 
Adininistratioa  (FCA)  enaminations  and 
investigations.  The  FCA  also  proposes    ' 
certain  related  ameadments  to  12  CFR 
Part  611  as  a  result  of  the  deletion.  It  is 
proposed  that  this  Subpart  of  the 
regidations  be  deleted  to  eluninate 
duplicative  or  onneoessary  regslations. 
The  Board  detetmtned  that  this 
amendment  to  the  regulations  shokdd  be 
proposed  for  pablic  coaaaent 
DATE:  Written  coaments  are  doe  on  or 
before  June  13, 198a 
AOOnaa:  Sakanit  any  coaunents  in 
writing  (in  tr^riicate)  to  Anne  E.  Dewey, 
General  Cooxisd,  Farm  Credit 
Administration,  1501  Farm  Oedit  Drive, 
McLean.  Virgfaiia  22X82-80001  Copies  of 
all  coanaanications  received  wiD  be  ^  ' 
available  for  examination  by  interested 
parties  in  the  Office  of  General  Counsd. 
Farm  Credit  Adaiinistration. 


FOR  RMTHCR  NVORMATIOM  CONTACH 

Steiriien  Smith,  Ctedit  Examiner.  Office 
of  Examination,  Far6i  Qedit 
Administration,  1501  Farm  C^dit 
Drive,  McLean.  Virginia  22102-5090, 
(703)  88S-4160. 
or 

James  M.  Morris.  Attorney,  Office  of 
General  Coanael,  Pam  Credit 
Administratioa.  1501  Farm  Credit 
Drive,  McLean.  Virginia  22102-«06a 
(703)  883^1020,  TDD  (706)  883-4444. 

SUPatOMirrART  MroRMCTKW;  12  CFR 
Part  817,  Subpart  A.  contains  regulations 
governing  examinations  and 


investigations  conducted  by  Farm  Credit 
Administration  examiners.  The  Farm 
Credit  Administration  proposes  to 
delete  those  provision^  of  Part  617, 
Subpart  A,  which  are  merely  duplicative 
of  provisions  contained  in  the  Farm 
Credit  Act  of  1971.  as  amended  (Act),  12 
U.S.C  2001  et  seq.,  or  which  are  more 
appropriately  addressed  in  internal 
agency  procedures,  as  described. 

The  provisions  of  S  617.7000  repeat 
section  5.19  of  the  Act  relating  to  the 
examination  of  Farm  Credit  System 
institutions,  except  insofar  as  the 
definition  of  "System  institution"  in 
S  617.7000  includes  incorporated  or 
unincorporated  service  organizations.  In 
order  to  clarify  that  service 
organizations  are  subject  to  FCA 

'  examination,  it  is  proposed  to  amend 
§  611.1136.  It  is  then  proposed  to  delete 
S  617.7000  in  its  entirety. 
Section  617.7010  establishes 

I  procedures  for  the  investigation  of 
criminal  violations.  The  Board  proposes 
elimination  of  §  617.7010.  in  its  entirety, 
because  the  instructions  contained 
therein  are  outdated.  Since  June  1986, 
System  institutions  have  reported 
possible  criminal  violations  directly  to 
the  cognizant  U.S.  Attorney  without 
involvement  of  the  Farm  Credit 
Administration.  The  proposed 
amendments  would  also  delete 
§  617.7020,  which  merely  repeats 
requirements  contained  in  section  5.21 
of  the  Act  relating  to  examination  of 
other  financing  institutions.  Section 
617.7030  relates  to  the  responsibilities  of 
Farm  Credit  Administration  examiners. 
Section  5.19(a)  of  the  Act  provides  that 
examiners  will  have  the  same  powers 
and  privileges,  and  be  subject  to  the 
same  requirements,  responsibilities  and 
penalties  as  apply  to  examiners  under 
the  National  Bank  Act  the  Federal 
Reserve  Act,  and  the  Federal  Deposit 
Insurance  Act.  The  proposed 
amendments  eliminate  §  617.7030  as 
duplicative  of  statutory  requirements. 

Section  617.7070  provides  a  non- 
exclusive listing  of  some  of  the  elements 
of  an  examination.  The  scope  of  a 
particular  examination  is  a  matter  of 
discretion  with  the  Farm  Credit 
Administration.  However,  the  general 
scope  of  examinations  is  specified  in  the 
FCA  Examination  Manual  and 
Examination  Bulletins,  which  are 

.  publicly  available.  The  proposed 
amendments  therefore  delete  \  617.7070. 

Sections  602.205  and  602.288  contain 
the  requirements  concerning  disclosure  * 
which  are  currenUy  contained  in 
S  617.7080.  The  requirements  of 
S  617.7080  concerning  reporting  to  the 
banks  are  operational  in  nature  and  are 
covered  by  the  Examination  Manual  and 
Examination  Bulletins.  Therefore,  the 


FCA  proposes  to  delete  S  617.7080  in  its 
entirety. 

Section  617.7090  repeats  §§  611.1168 
and  611.1176  concerning  examination  of 
institutions  in  receivership  or  liquidation 
and  is  accordingly  deleted  by  the 
proposed  amendments.  Amendments  to 
SS  611.1168  and  611.1176  proposed  in  a 
separate  document  published  elsewhere 
in  this  issue  of  the  Federal  Register, 
delete  the  cross-references  to  9  617.7090 
contained  in  those  sections. 

list  of  Subjects  in  12  CFR  Parts  611  and 
617 

Agriculture,  Banks,  Banking, 
Investigations,  Organization  and 
functions  (Government  agencies),  Rural 
areas. 

As  stated  in  the  preamble.  Chapter  VI, 
Title  12,  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  611-ORQANIZATION 

1.  The  authority  citation  for  Part  611 
continues  to  read  as  follows: 

Authority:  12  U.S.a  2031.  2091.  2182.  2183. 
2243.  2244.  22Sa  2252. 

2.  Section  611.1136  is  revised  to  read: 

§•11.1139    Incorporated  and 
unincorporstad  aervtca  organizations— 
regulation  and  examination. 

Incorporated  and  unincorporated 
service  organizations  shall  be  subject  to 
regulations  for  the  banks  and 
associations  of  the  Farm  Credit  System, 
and  shall  be  subject  to  examination  by 
the  Farm  Credit  Administration. 

PART  617— [AMENDED] 

3.  The  authority  citation  for  Part  617  is 
revised  to  read  as  follows: 

Audwrity:  12  U.S.C  2243.  2252(a)(10). 

4.  The  heading  for  Part  617  is  revised 
to  read  as  follows: 

PART  617— INVESTIGATIONS 


Subpart  A— {Removed  and  Raaerved] 

5.  Subpart  A  consisting  of  {§  617.7000, 
617.7010,  617.7020.  817.7030.  617.7070, 
617.7080,  and  617.7090  is  removed  and 
reserved. 

Date:  May  4. 198& 

David  A.  no. 

Secretary,  Farm  Credit  Administration  Board. 
(PR  Doc  88-10186  Filed  &-11-88: 8:45  am] 

BtLUNQ  COOC  STOS^I-M 


12  CFR  Parts  614. 61S,  and  618 

Loan  PoNdaa  and  Oparationa;  Funding 
and  Flscai  Affairs,  Loan  PoHdaa  and 
Oparationa,  and  Funding  Oparationa; 
Qanaral  Provisions 

AOCNCy:  Farm  Credit  Administratioa 
ACTION:  Proposed  rule. 


r.  The  Agricultural  Credit  Act 
of  1987  (Pub.  L 100-233)  (1987  Act) 
enacted  on  January  6, 1988,  amended 
provisions  of  the  Farm  Credit  Act  of 
1971  (Act)  by  establishing  new  borrower 
rights.  These  include,  among  other 
things,  procedures  for  the  restructuring 
of  loans  from  certain  Farm  Credit 
System  (System]  institutions  which  have 
become  "distressed  loans"  as  defined  in 
the  Act  protection  for  certain  borrower 
stock,  certain  protections  for  borrowers 
who  have  met  all  loan  obligations, 
cooperation  by  System  institutions  with 
certified  State  agricultural  loan 
mediation  programs,  and  a  right  of  first 
refusal  with  respect  to  the  sale  or  lease 
of  certain  acquired  property  of  the 
institutions.  On  February  16. 1988,  the 
Farm  Credit  Administration  (FCA) 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (53  FR  4417) 
requesting  comments  on  the  manner  and 
process  for  implementing  the  new 
requirements  of  the  Act.  The  FCA 
publishes  proposed  rules  on  these  and 
related  topics. 

DATES:  Comments  must  be  received  on 
or  before  June  13, 1988.  A  public  hearing 
will  be  held  on  June  8, 198&  For 
information  on  the  hearing,  see  the 
"Final  Notice  of  Hearing"  published 
elsewhere  in  today's  Federal  Register. 
ADDRESS:  Comments  should  be 
submitted  in  writing,  in  triplicate,  to 
Anne  E.  Dewey,  General  Counsel,  Farm 
Credit  Administration,  McLean,  Virginia 
22102-5090.  Copies  of  all 
communications  received  will  be 
available  for  examination  by  interested 
parties  in  the  Ofiice  of  General  Counsel, 
Farm  Credit  Administration. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  E.  Lynch.  Senior  Attorney,  Office 
of  General  Counsel,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090.  (703)  883-4020.  TDD  (703)  883-4444. 
SUPPLEMENTARY  INFORMATION:  TiUe  I  of 
the  Agricultural  Credit  Act  of  1987  (Pub. 
L 100-233)  (1987  Act)  amended  the  Farm 
Credit  Act  of  1971  (Act)  by  adding 
several  new  sections  to  TiUe  IV  of  the 
Act  relating  to  the  rights  of  those 
borrowing  from  System  institutions.  In 
particular.  System  institutions  which  are 
qualified  lenders  are  directed  to  develop 
fwlicies  governing  the  restructuring  of 
distressed  loans,  as  those  terms  are 
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defined  in  the  Act.  and  to  nbndt  sndi 
policies  to  FCA.  Other  revised 
provigioos  specify  the  review  available 
to  appticanta  and/or  barrowers  «^  are 
denied  GKcfit  or  restmcttving  of  thenr 
loans,  provide  protection  for  borrower 
stock  and  voluntary  or  involuntary 
advance  payment  accounts,  clarify 
procedures  to  be  used  in  informing 
borrowers  about  qualifying  far 
differential  interest  rata  programs, 
establish  certain  protections  for 
borrowers  who  have  met  all  loan 
obligations,  and  provide  a  right  of  first 
refusal  to  certain  borrowers  to 
repurchase  or  lease  certain  property 
acquired  by  System  institutions  through 
foreclosure  or  voluntary  conveyance.  In 
addition.  secticMi  503(b]  of  the  1987  Act 
requires  the  FXIA  to  prescribe  rules 
requiring  System  institutions  to 
cooperate  in  good  faith  with  requests  for 
and  analysis  of  information  made  in  the 
course  of  mediation  under  any  State 
agricultural  loan  mediation  pn^ram 
certified  by  the  Secretary  of  A|^iculture 
in  accordance  with  section  SOI  of  the 
1987  Act. 

On  February  16. 1988,  the  FCA  i 

published  an  Advance  Notice  of  ' 

-Proposed  Rulemaking  (53  FR  4417) 
inviting  public  comment  on  how  to 
revise  FCA's  current  regulations  to 
address  the  new  provisitms  of  the  AcL 
In  response  to  the  notice,  comments 
were  received  fit)m  the  Farm  Credit 
Corporation  of  America  on  behalf  of  its 
37  member  banks.  Soirplemental 
comments  were  received  from  four 
individual  cfistricts.  Rve  System 
associations,  one  State  Attorney 
General,  two  groups  representing  famify 
farmers,  and  three  individuals  also 
submitted  coanents.  AU  conunents 
received  have  been  conridered  in 
drafting  the  proposed  re^guktions  whi<^ 
are  poblisbed  today.  However, 
comments  on  sections  of  the  Act 
concerning  areas  other  than  borrower 
rights,  and  opinions  concerning 
enforcement  of  may  adopted  rsguhtions 
have  not  been  indivithnOy  adifressed  in 
this  proposaL  The  pseitosed 
amendments  to  the  regalatians  are 
explained  below  by  section  within  the 
affected  part  of  title  12.  incht^ng  any 
cammotts  teoehied  on  the  subject 
matter  contained  in  that  section. 
Comments  which  merely  addressed  the 
need  to  delete  sections  of  the  existii^ 
regulations  have  not  been  refoenced. 

Part  tl4— Loan  Pogdes  aad  Operations 

Subpart  K— Disclosure  of  Loan 
Infonaatioa  | 

A  tecfanical  amendment  is  proposed  to 
be  made  to  1 8144386  to  refer  to 
"qualified  lender^  rather  dnn  System 


institution  and  to  add  a  citation  far  the 
Truth  in  Lending  Act . 

The  existing  definitions  ni  f  814.4309 
are  proposed  to  be  amended  to 
incorpomte  statBloiy  langoage. 
Definitians  6t  "hian."  "kian  orisination 
charges,"  and  "qaaUfied  leader"  are 
proposed  to  be  added  The  defioitlcns  of 
loan  and  cpialified  lender  are  provided 
by  the  Act  Coosraents  received 
indicated  a  need  for  clarification  at  the 
term  "loan  origination  charges"  since 
that  term  is  used,  but  not  defined  in  the 
Act  The  definiticm  proposed  in  die 
regulation  is  based  on  (imilar  terms 
used  in  the  implementing  regulations 
and  the  commentary  for  the  Truth  in 
Lending  Act  See  12  CFR  Part  226. 

Section  614.4387  is  proposed  to  be 
revised  to  reflect  the  new  language  in 
section  4.13  of  the  Act,  induding 
references  to  the  qualified  lender,  the 
effect  of  loan  origination  charges  on  the 
effective  interest  rate,  disclosure  of  the 
at-risk  nature  of  borrower  stock  (except 
stock  guaranteed  tmder  section  4.9A  of 
the  Act),  as  well  as  the  new  disdosores 
required  for  loans  that  wiD  or  may  be 
pooled  pursuant  to  section  8.9  of  the 
Act.  A  minor  change  to  Model  Form  1  is 
proposed  to  reflect  the  new  disdosure 
requirements.  One  commenter 
questioned  the  usefulness  of 
representative  examples  and  soo^t 
borrower-specific  loan  disclosmes. 
Given  the  clear  statutory  language  fn 
this  area.  FCA  does  not  believe  it  wonld 
be  appropriate  to  require  soch 
disdosures.  This  commenter  also 
requested  that  FCA  devdop  model 
disclosure  forms  for  all  the  loaa  (^>tions 
available  to  borrowers,  as  well  as  for 
waiver  of  rights  for  loans  sold  in  the 
secondary  mailcet  Constdering  the  wide 
range  of  options  which  could  be  made 
available.  FCA  believes  a  model  form  in 
this  area  would  be  v/l  little  value. 
Another  commenter  requested 
clarification  of  wlnt  "loan  options" 
meant,  indicating  an  assumption  that 
such  options  mean  the  various  interest 
rate  programs  available  to  borrowers. 
While  FCA  believes  interest  rate 
programs  wonld  be  considered  loan 
options,  individual  lenders  may  have 
other  types  of  prograins  which  should 
also  be  (fisclosed.  Therefore,  FCA  has 
not  proposed  a  de&itioo  of  that  tenn. 
With  respect  to  loans  sold  in  the 
secondary  market,  the  disdosures 
required  by  the  statute  and  the 
regulations  are  explicit  obviating  the 
need  for  the  requested  model  form.  FCA 
has  adopted  a  suggestion  from  this 
commenter  and  has  induded  a 
requirement  in  f  6I4.4387(bKZ)  that 
qualified  lenders  infoim  borrowers  dtat 
rights,  if  any,  under  apphcabie  State 


laws  are  not  waived.  A  comment  was 
received  from  one  System  institution  on 
the  difficufty  of  timely  compliance  with 
the  provisions  of  existhig  {  0I4.4387tc), 
espedaBy  where  rate  dianges  were  tied 
to  anodier  institntion's  rate  changes  or 
some  odier  readify  identifiable  index. 
This  commenter  recommended 
eliminating  die  requirement  for  advance 
notice  of  a  rate  change  in  these  cases. 
Although  the  time  Kmit  has  not  been 
changed  in  the  proposed  regulation, 
FCA  requests  comment  on  the  extent  of 
such  conqiliance  difficulties  and 
suggestions  for  a  revised  timeframe  if 
appropriate.  Depending  on  the 
comments  received,  FCA  will  consider 
revising  the  timeframe  in  the  final 
regulation.  The  FCA  disagrees  with  the 
commenter's  assertion  that  advance 
notice  of  rate  changes  is  of  Qttle  vahie  to 
a  borrower  whose  only  option  may  be  to 
refinance  the  obligation.  In  fact  the 
advance  notice  k  particolariy  relevant 
for  such  borrowers.  It  is  also  proposed 
to  delete  existing  I  ei4.4367(b)  as  the 
required  disclosure  has  already  been 
made.  It  is  proposed  to  delete  1 614.4367 
(e)  and  Cf)  and  Model  Forms  3  and  4  in 
their  oitirefy  as  Banka  for  Cooperatives 
are  no  longer  subject  to  the 
requirements.  Deletion  of  fi  614.43a7(g}  is 
proposed  as  the  Farm  Credit  System 
Capital  Corporation  was  dissolved  on 
January  21. 1868  (53  FR  4072,  February 
11. 1968)  pursuant  to  die  1987  Act 
A  new  1 634.4368  is  proposed  to 
address  the  disclosure  of  differential 
interest  rates  required  by  new  section 
4.13(b)  of  the  Act  The  language  of  the 
proposed  regulation  tracks  &e  statutory 
language. 

Subpart  L — Notice  of  Action  and 
Review 

In  order  to  more  accnratefy  reflect  the 
topics  covered,  it  is  proposed  to  amend 
the  heading  of  Sebpart  L  to  read  as 
follows:  "Sabpart  L— Actions  oa 
Applicatiotts:  Review  of  Credit 
Dedaians". 

In  §  814.444a  the  definitions  of 
"adverse  credit  decision'*  and 
"applicant"  are  proposed  to  be  revised. 
One  commenter  requested  that  FCA 
consider  a  denial  of  a  formal  apfriicaticHi 
for  a  lower  interest  rate  to  be  an 
adverse  credit  dedsion  sufofect  to  credit 
review  coounitte  action.  PCft  beBeves 
the  responsibilities  of  the  credit  review 
comnrittee  are  dearfy  estaMriied  in  the 
Att  and  therefore,  has  not  adopted  this 
suggestion.  Definitions  of  "application 
for  restructuring,'*  "loan."  "qnaltfied 
lender."  and  "restnicture"  or 
"restructming"  are  proposed  to  be 
added  to  this  section  based  on  the 
definitions  of  those  terms  in  the  Act 


Section  614.4441  is  proposed  to  be 
changed  to  delete  references  to  "System 
institutions"  and  to  substitute  "qualified 
lender"  as  provided  by  the  Act 

Section  614.4442  is  proposed  to  be 
changed  to  refer  to  qualified  lenders  and 
to  provide  that  a  loan  officer  who  was 
involved  in  the  adverse  credit  dedsion 
on  a  loan  may  not  participate  in  die 
credit  review  committee  consideration 
of  that  loan,  as  provided  by  new  section 
4.14(a)(2)  of  the  Act  One  commenter 
indicated  that  with  the  advent  of  the 
Farm  Credit  Banks  as  of  July  5, 1988,  if  a 
Federal  Land  Bank  Association  (FLBA) 
did  not  merge  with  a  Production  Credit 
Assodation  (PCA).  the  Farm  Credit 
Bank  might  be  required  to  perform  all 
credit  reviews  at  the  bank  level.  The 
commenter  suggested  that  Congress  had 
not  intended  diis  result  The  FCA 
believes  the  definition  of  qualified 
lender  in  the  statute  is  clear  in  that  only 
direct  lenders  are  affected.  Therefore, 
FCA  must  assume  that  the  result  was 
intended.  The  make-up  of  the  Farm 
Credit  Bank's  credit  review  committee  is 
a  matter  for  its  discretion,  provided, 
however,  that  a  District  board  member 
serves  on  the  committee.  Other 
comments  received  on  this  siection 
concerned  providing  for  election  of  the 
"farmer"  on  the  board  and  the 
delegation  of  the  duties  of  board 
members  on  these  credit  review 
committees.  The  FCA  thoroughly 
addressed  similar  concerns  in  adopting 
the  existing  regulations.  The  FCA  finds 
nothing  in  the  1987  Act  or  its  legislative 
history  to  support  adopting  a  different 
approach  at  tiiis  time. 
.  Section  614.4443  is  proposed  to  be 
revised  to  provide  for  the  personal 
appearance  of  the  borrower, 
accompanied  by  counsel  and/or  another 
representative  of  choice,  submission  of 
documentation  to  the  credit  review 
committee,  and  the  request  for 
independent  appraisals  as  provided  in 
new  section  4.14  of  the  Act. 

Section  614.4444  is  proposed  to  be 
revised  to  refer  to  qualified  lenders  and 
the  maintenance  of  credit  review 
committee  records,  and  records,  if 
appropriate,  on  restructuring  and 
participation  in  state  mediation 
prograins.  One  commenter  suggested 
that  FCA  should  darify  the  purpose  of 
such  records  and  identify  the  class  of 
persons  intended  to  have  access  to  such 
records.  FCA  establishes  recordkeeping 
requirements  such  as  these  for  System 
institutions  as  part  of  its  regulatory  and 
examination  responsibilities,  in  order  to 
enable  FCA  to  perform  its  examination 
functions  properly.  The  circumstances 
under  which  other  persons  might  obtain 
access  to  institution  records  are  varied 


and  FCA  believes  it  is  inappropriate  to 
specify  them  in  this  regulation. 

Subpart  N—Loan  Servicing 
Requirements 

In  order  to  more  accurately  reflect  the 
topics  covered,  it  is  proposed  to  amend 
the  heading  of  Subpart  N  to  read  as 
follows:  "Subpart  N—Loan  Servicing 
Requirements:  Restructuring;  State 
Agricultural  Loan  Mediation  Programs; 
Right  of  First  Refusal". 

One  commenter  requested  that  FCA 
continue  the  requirement  in  {  614.4510 
that  originating  lenders  "shaUbe 
responsible  for  servicing  the  loans 
which  they  make,"  in  light  of  the 
provision  in  new  section  8.9(d)(3)  of  the 
Act  which  provides  that  originating 
lenders  iTioy  retain  servicing  on  loans 
which  are  pooled  for  sale  in  the 
secondary  market  (Emphasis  added.) 
FCA  believes  the  intent  of  the  new 
provfsion  of  the  Act  was  to  provide 
flexibilify  in  this  area  to  the  lenders. 
However,  no  changes  are  proposed  to 
the  regulation  at  this  time.  Revisions  to 
the  language  of  i  614.4510  will  be 
proposed  in  a  separate  Federal  Re^ster 
document  This  commenter  also 
requested  FCA  to  darify  the  language  of 
S  614.4510(d]  to  provide  that  loan 
servicing  policies  must  be  approved  by 
FCA  ratiier  than  "fiimished"  to  FCA. 
The  tide  "Approved  polides"  refers 'to 
those  polides  approved  by  the  bank  not 
by  FCA.  The  polides  are,  of  course, 
subject  to  review  for  compliance  with 
the  regulatory  requirement^  and 
adequacy  of  direction  to  management. 
However,  no  spedfic  FCA  approval  is 
required  prior  to  implementation.  As 
indicated  above,  FCA  will  propose 
amendments  to  S  614.4510  in  a  separate 
Federal  Register  doctmient 

A  new  S  614.4512  is  proposed  to 
provide  definitions,  for  use  in  the 
subpart,  of  "AppUcation  for 
restructuring,"  "Cost  of  foreclosure," 
"distressed  loan,"  "foreclosure 
proceeding,"  "loan."  "qualified  lender," 
and  "restructure"  or  "restructuring."  The 
definitions  track  the  statutory  language 
concerning  these  terms.  Several 
conunenters  expressed  concern  that  the 
elements  of  the  cost  of  foredosure  be 
dearly  defined  While  FCA  appredates 
the  need  to  have  all  costs  considered,  it 
believes  a  regulation  cannot 
exhaustively  list  what  all  such  costs  are. 
as  they  may  vary  from  State  to  State 
and  possibly  even  loan  to  loan. 
Therefore,  the  definition  indudes  item 
(5)  which  is  intended  to  address  any 
cost  not  spedfied  but  which  nonetheless 
must  be  considered  One  commenter 
was  concerned  that  the  definition  of 
restructuring  in  section  4.14A(a)(7)  of  the 
Act  be  clarified  so  as  not  to  apply  in 


situations  where  routine  extensions  and 
other  changes  in  loan  contracts  were 
made,  as  a  result  of  product  marketing 
plans  or  other  changes  in  operational 
plans  where  distress  is  not  involved. 
FCA  believes  this  commenter  may  have 
misinterpreted  the  scope  of  section 
4.14A  of  the  Ad  as  the  definition  of 
restructuring  only  applies  to  loans  whidi 
are  distressed  Furthermore,  institutions 
may  consider  restructuring  on  loans  at 
any  time  if  it  is  determined  to  be  in  the 
best  interest  of  the  lender. 

It  is  proposed  to  delete  existing 
9  614.4618  "Forbearance,"  in  its  entirety 
as  the  Ad's  provisions  concerning 
restructuring  are  now  applicable.  To 
implement  ti^e  provisions  of  new  section 
4.37  of  the  Act  "AppUcation  of 
Uninsured  Accounts,"  a  new  f  614.4513 
is  proposed  to  be  added  providing  for 
the  establishment  of  advance  payment 
accounts  by  all  qualified  lenders. 
Necessary  revisions  to  the  regulatioru  in 
12  CFR  Part  611  concerning  the 
disposition  of  these  accounts  by 
receivers,  and  revisions  to  i  614.4090 
concerning  Federal  land  bank  lending 
'  authorities,  will  be  proposed  in  separate 
Federal  Register  documents. 

A  new  S  614.4514,  "Protection  of 
Borrowers  Who  Meet  All  Loan 
Obligations,"  is  proposed  to  address  the 
prohibitions  contained  in  new  section 
4.14D  of  the  Act  The  language  of  this 
section  tracks  the  statutory  language. 
One  commenter  requested  clarification 
that  advanced  taxes,  insurance 
premiiuns,  attorneys'  fees,  and 
advertising  costs  must  be  collected 
before  a  loan  is  considered  current.  FCA 
believes  that  the  loan  documents 
specifically  identify  that  money  must  be 
collected  before  a  loan  is  considered 
current  and  that  to  specify  a  list  in  the 
regulation  would  be  inappropriate. 
Another  commenter  stated  that  FCA 
should  require  that  an  agreement  to 
alter  the  prohibition  against  required 
principalxeduction  in  section  4.14D(b](2) 
of  the  Act  be  a  separately  negotiated 
document  bom  the  original  loan 
contract  The  FCA  has  not  adopted  this 
suggestion  as  it  believes  the  form  of  the 
agreement  is  a  matter  to  be  decided  by 
the  parties. 

The  proposed  new  {§  614.4515 
through  614.4520  address  the  quaUfied 
lenders'  obligations  under  the 
restructuring  provisions  of  the  Act 
including  the  procedures  to  be  followed 
in  determining  when  to  restructure,  the 
borrower's  ri^t  to  s  review  of  a  denial 
of  restructuring  by  the  predit  review 
committee  of  the  lender,  the  notice 
required  before  foredosure,  and  when 
foreclosure  proceedings  must  be 
terminated.  Although  FCA  is  proposing 
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regulations  addressing  these  areas,  the 
requirements  were  appMcable  to  all 
distressed  loans  of  qualified  lenders,  as 
those  terms  are  defined  in  the  Act.  on 
the  date  of  enactment  of  the  1987  Act  A 
commenter  expressed  concern  that  the 
quaUfied  lender's  policies  concerning 
restructuring  issued  pursuant  to  section 
4.14A(g)  of  the  Act  were  not  informative 
enough  as  they  merely  echoed  the 
statutory  provisions.  This  commenter 
requested  FCA  to  specify  the  contents  of 
the  policies.  FCA  will  review  the 
pohdes  submitted  pursuant  to  section 
4.14A(g)(3)  of  the  Act  to  determine 
compliance  with  the  statutory 
provisions  but  has  not  included  specific 
requirements  for  such  policies  as  they 
were  required  to  be  adopted  prior  to  the 
promulgation  of  these  regulations.  FCA 
anticipates  that  lenders  will  update  their 
pohcies  as  they  gain  experience  in 
implementing  the  provisions  of  the  Act. 
While  the  language  of  these  sections 
generally  tracks  &e  statutory 
provisions,  new  S  614.4514(d)  includes 
an  example  of  an  adverse  action  in 
connection  with  placing  a  loan  in 
nonaccnial  status.  FCA  invites      i 
comments  on  whether  further  examples, 
or  a  definition  of  "adverse  action." 
should  be  included  in  the  subsection. 
One  commenter  requested  that  the 
notice  of  denial  of  restructuring, 
required  by  S  615.4518,  include  the 
calculations  used  by  the  lender  to 
determine  the  cost  of  restructiuing  and 
foreclosure,  and  any  other  evidence 
used  by  the  institution  in  considering  the 
application.  While  FCA  does  not  agree 
that  this  information  should  be  required 
as  part  of  the  notice,  it  acknowledges 
that  access  to  some  of  the  critical 
assumptions  and  calculations  used  by 
the  lender  in  reaching  its  determinations 
could  be  helpful  to  the  borrower  in 
deciding  whether  to  appeal.  Therefore, 
in  §  615.4518(d).  the  FCA  has  included  a 
requirement  for  notice  of  whom  to 
contact  at  the  lender  to  obtain  access  to 
this  infom^tion.  FCA  has  not  specified 
what  information  the  lender  must  make 
available  but  invites  comment  on 
whether  such  a  Usting  is  required,  and  if 
so.  the  type  of  information  that  should 
be  included. 

One  commenter  indicated  that  FCA's 
authority  to  issue  a  directive  requiring 
compliance  %vith  the  restructuring 
provisions  in  new  section  4.14A  of  the 
Act  requires  additional  regulations.  FCA 
has  not  proposed  any  new  regulations 
specifically  concerning  its  enforcement 
authority  in  this  area  as  it  believes 
regulations  are  not  warranted  given  the 
clear  statutory  language.  This 
commenter  also  requested  that  FCA 
monitor  credit  review  committee  activity 
in  districts  where  no  Special  Asset 
group  existed  and  othewise  ensure  that 
institutions  were  complying  with  the 


appUcable  provisions  of  these  sections. 
FCA  is,  of  course,  required  to  do  so  by 
statute  and  is  conunitted  to  doing  so. 
Another  commenter  requested  that 
9  614.4519  provide  that  the  required  45- 
day  notice  period  runs  prior  to  the  time 
the  lender  issues  a  summons  and 
complaint  in  a  foreclosure  proceeding, 
as  that  term  is  defined  in  section 
4.14A(a)(4)  of  the  Act  and  proposed 
§  614.4512(e)  of  the  regulations.  This 
would  allow  the  notice  of  intent  to 
foreclose  period  to  run  concurrently 
with  the  45-day  distressed  loan 
restructure  period.  FCA  has  not  adopted 
this  suggestion  but  invites  comment  on 
whether  the  regulation  should  specify 
when  a  foreclosure  proceeding  begins, 
e.g.,  when  a  loan  is  accelerated, 
issuance  of  a  summons  and  complaint, 
etc.  This  commenter  also  requested  that 
FCA  specify  that  debtors'  rights  under 
bankruptcy  laws  substitute  for  the  rights 
provided  under  the  Act  when  a 
borrower  files  bankruptcy.  FCA  believes 
this  is  a  determination  for  the  Courts  to 
make  and  has  not  included  such  a 
^  provision  in  the  proposed  regulations. 
Section  614.4519(c)  provides  that  a 
certified  lender  may  commence 
foreclosure  proceedings  after  any 
appUcable  credit  review  committee 
consideration  has  been  completed. 
However,  since  the  restructuring 
decisions  of  certified  lenders  are  subject 
to  review  by  the  District  Special  Asset 
Group,  foreclosure  proceedings  would 
have  to  be  terminated  if  that  group 
prescribed  a  restructiuing  plan 
acceptable  to  the  borrower.  FCA 
believes  this  balances  the  borrower's 
right  to  review  of  the  denial  of 
restructuring  against  the  certified 
lender's  right  to  timely  foreclosme 
action  where  it  is  warranted. 

A  new  S  614.4520  is  proposed  to 
address  the  review  of  restructuring 
decisions  required  for  institutions  which 
are  certified  eligible  to  receive 
assistance  under  new  section  6.4  of  the 
Act. 

A  new  S  614.4521  is  proposed  to 
address  the  requirement  for  cooperation 
with  certified  State  agricultiual  loan 
mediation  programs  and  provides  that 
such  participation  may  occur 
concurrently  with  the  required 
restructuring  imder  new  section  4.14A  of 
the  Act  Comments  received  supported 
the  provision  that  the  processes  could 
occur  simultaneously.  Given  the 
requirement  for  certification  by  the 
Secretary  of  Agriculture  and  the 
possibility  of  wide  variations  in  State 
programs,  the  FCA  does  not  currenUy 
anticipate  a  need  to  specify  more 
detailed  processes  for  cooperation. 
However,  FCA  will  consider  doing  so  if 
experience  with  the  programs 
demonstrates  it  is  necessary.  One 
commenter  sought  to  have  FCA  mandate 


participation  in  mediation  programs 
even  if  the  mediation  is  initiated  by 
another  creditor  of  the  boirower.  FCA 
believes  that  participation  in  State 
mediation  programs,  other  than  those 
specified  in  section  503(b)  of  the  1987 
Act  is  governed  by  the  applicable  State 
law  and  has  not  adopted  this  suggestion. 
Section  614.4521  would  also  implement 
the  provisions  of  new  section  4.14E  of 
the  Act  by  prohibiting  conditioning  of  a 
loan  bom  a  System  institution  on  the 
waiver  of  rights  under  a  State  mediation 
program.  One  commenter  expressed 
concern  that  such  a  general  prohibition 
be  included  in  the  regulations.  One  non- 
System  commenter  expressed  support 
for  the  mediation  process  in  general, 
based  on  experience  in  that 
commenter's  State,  and  commended  the 
process  for  use  by  System  institutions. 
This  commenter  also  supported 
disclosure  of  lender  information  to  the 
borrower  in  the  process  of  the  mediation 
to  ensure  meaningful  negotiations.  This 
issue  was  addressed  more  fully  above  in 
connection  with  proposed  i  614.4518. 

A  new  S  614.4522  is  proposed  to 
address  the  right  of  first  refusal 
provided  in  new  section  4.36  of  the  Act 
One  commenter  requested  that  FCA 
specify  that  all  acquired  property  be 
sold  through  pubUc  auction  as  it  was 
asserted  that  this  process  would  assure 
the  highest  price  for  the  property.  This 
commenter  also  wanted  to  assure 
competition  between  auctioneers  for  the 
right  to  sell  the  property.  FCA  believes 
the  decision  concerning  the  manner  of 
disposing  of  acquired  property,  if 
consistent  with  sound  bnsiness 
practices,  is  a  matter  of  discretion  for 
the  lender  and,  therefore,  has  not 
adopted  this  commenter's  suggestions. 
Another  commenter  indicated  that  sale 
by  public  auction  has  become  more 
commonplace  since  enactment  of  the 
1987  Act  This  commenter  requested 
FCA  to  require  notification  to  the 
borrower  of  the  fair  market  value  of  the 
property  even  if  it  is  to  be  sold  at  public 
auction,  and  to  require  that  a  minimum 
bid  must  always  be  specified.  FCA 
believes  such  requirements  go  beyond 
those  in  the  statute  and  has  not  adopted 
these  suggestions. 

Part  615— Funding  and  Fiscal  Affain, 
Loan  Policies  and  Operations,  and 
Funding  Operations 

Subpart /—Prescription,  Subscription 
and  Retirement  of  Stock 

In  order  to  implement  the  provisions 
of  new  section  4.14B  of  Uie  Act  it  is 
proposed  to  add  three  new  paragraphs, 
(e),  (f),  and  (g)  to  S  615  5255.  Paragraphs 
(e)  and  (f)  address  the  cancellation  of 
stock  by  an  FLB  and  FLBA,  or  by  a  PCA 
in  the  event  principal  is  forgiven  in  the 


course  of  a  restructuring  under  new 
S  614.4516.  Paragraph  (g)  provides  that  a 
borrower  shall  be  entitied  to  retain  at 
least  one  share  of  stock  to  maintain 
membership  and  voting  rights  in  the 
association. 

Part  618 — General  Provisions 

Subpart  G— Releasing  Information 

•  In  order  to  implement  the  provisions 
of  new  section  4.12A  of  the  Act, 
"Communications  with  Stockholders",  it 
is  proposed  to  revise  §  618.8310(b)(1)  to 
provide  that  System  institutions  will 
make  stockholder  lists  available  within 
7  days  of  receipt  of  a  request  from  a 
stockholder.  No  other  changes  are 
proposed  to  the  language  of  that  section. 

It  is  also  proposed  to  amend 
§  618.8320(b)  to  add  a  new  paragraph 
numbered  (9)  which  would  authorize 
release  of  data  concerning  borrowers 
and  loan  applicants  to  the  appropriate 
District  Special  Asset  Group,  if  any,  and 
the  National  Special  Asset  Council  upon 
the  request  of  either  of  these  entities. 

To  implement  the  new  provisions  of 
section  4.13A  of  the  Act,  "Access  to 
Documents  and  Information,"  it  is 
proposed  to  revise  §  618.8325(a)  to  add 
new  definitions  of  "loan"  and  "qualified 
lender."  Paragraph  (b)  is  revised  to 
substitute  qualified  lender  wherever 
"bank  or  association"  is  used  in  the 
existing  regulation.  Paragraph  (b)  is 
further  revised  to  include  the 
requirement  to  furnish  a  copy  of  each 
appraisal  of  the  borrower's  assets  made 
or  used  by  the  qualified  lender.  In 
response  to  comments  received,  the  FCA 
also  proposes  to  add  language  that  one 
copy  of  the  documents  shall  be 
furnished  fi*ee  of  charge  to  the  borrower 
but  that  the  lender  may  assess    . 
reasonable  copying  charges  for  any 
additional  copies  requested  by  the 
borrower.  One  commenter  suggested 
that  appraisal  documents  only  need  be  . 
provided  to  one  primary  obUgor. 
However,  FCA  believes  it  is  appropriate 
to  furnish  each  borrower,  as  that  term  is 
defined  in  this  section,  with  a  copy  of 
any  appraisal  of  that  borrower's  assets. 
Another  commenter  suggested  that  a 
request  from  a  borrower  for  a  copy  of 
"my  appraisal"  should  be  interpreted  to 
mean  only  the  most  recent  appraisal. 
Since  the  statute  provides  that  copies  of 
documents  shall  be  provided  at  the 
request  of  the  borrower,  FCA  believes 
the  language  of  the  borrower's  request 
would  control  what  documents  would 
be  responsive  to  that  request  Since  the 
statute  also  clearly  says  "copies  of  each 
appraisal"  FCA  believes  it  would  be 
contrary  to  legislative  intent  to  nanowly 
interpiet  the  language  of  a  request  to 
mean  only  the  most  recent  appraisal, 
unless  such  an  interpretation  is  clearly 
intended  by  the  borrower.  FCA 


acknowledges  the  time  and  expense  to 
the  qualified  lender  in  order  to  comply 
with  this  statutory  provision  but 
believes  these  expenses  must  be 
construed  as  business  expenses 
piu^uant  to  the  Act.  Finally,  comments 
were  received  on  the  need  to  protect 
confidential  information  used  by  the 
lender  in  the  appraisal  process,  such  as 
information  on  the  value  of  other 
borrowers'  property,  private  sales  of 
acquired  property,  and  benchmark 
comparables  obtained  under  a  pledge  of 
confidentiaUty.  The  FCA  invites 
comments  on  whether  and  how  to  limit 
disclosure  of  such  information  in  the 
regulation  or  whether  this  issue  can 
more  appropriately  be  addressed  on  an 
individual  basis. 

Finally,  the  notice  pubUshed  on 
February  16, 1988  (53  FR  4417)  requested 
comment  on  whether  a  public  hearing 
would  contribute  to  the  FCA's 
consideration  of  these  topics.  Three 
conunents  were  received,  two  in  support 
of  such  a  hearing  and  one  which 
indicated  a  hearing  was  not  necessary. 
It  is  anticipated  that  a  hearing  will  be 
scheduled. 

list  of  Subjects  in  12  CFR  Parts  614, 615, 
and  618 

Agriodture,  Banlcs,.  Banking.  Credit 
Foreign  trade,  Reporting  and 
recordkeeping  requirements.  Rural 
areas.  Accounting.  Government 
securities,  Investments,  Archives  and 
records,  Insurance.  Technical 
assistance. 

For  the  reasons  stated  in  the 
preamble.  Parts  614,  615.  and  618  of 
Chapter  VI  of  Tide  12  of  the  Code  of 
Federal  Regulations  are  proposed  to  be 
amended  as  follows: 

PART  614-LOAN  POUCIES  AND 
OPERATIONS 

1.  The  authority  citation  for  Part  614  is 
revised  to  read  as  follows: 

Autiiority:  12  U.S.a  2184.  2199,  2201,  2202. 
2202a,  2202c,  2202(1,  2202e,  2219a.  2219b,  2243. 
2252(a)(10). 

2.  Subparts  K  and  L,  consisting  of 
Si  614.4365  through  614.4368  and 
614.4440  through  614.4444,  are  revised  to 
read  as  follows: 

Subpert  K— Disclosure  of  Loan  Information 

614.4365  AppUcability. 

614.4366  Definitions. 

614.4367  Required  disclosures — in  general. 

614.4368  Disclosure  of  differential  interest 
rates. 

Sulipart  K-— Disclosure  of  iu>an 
Infonnation 

§614.4365    AppUcabWty. 
This  subpart  appfies  only  to  loans 


fit)m  quaUfied  lenders  if  the  loans  are 
not  subject  to  the  Truth  in  Lending  Act 
(15U.S.C.  leoie/se^.). 

$614.4386    DefMtlons. 

For  purposes  of  this  subpart,  the 
following  definitions  shaU  apply: 

(a)  "Adjustable  rate  loan"  means  a 
loan  on  which  the  interest  rate  payable 
over  the  term  of  the  loan  may  be 
changed  by  a  qualified  lender.  The  term 
includes  loans  which  are  tided 
"adjustable  rate"  or  "variable  rate"  or 
any  other  similar  designation. 

(b)  "Effective  interest  rate"  means  the 
interest  rate  appUcable  to  the  loan  at  a 
point  in  time,  adjusted  to  take  into 
consideration  the  amount  as  a 
percentage  of  the  initial  net  proceeds  of 
the  loan,  of  any  stock  or  participation 
certificates  which  the  borrower  must 
purchase  pursuant  to  bylaw,  poUcy  or 
regulation  in  order  to  obtain  the  loan, 
and  any  loan  origination  charges. 

(c)  "Fixed  rate  loan"  means  any  loan 
on  which  the  interest  rate  is  not  subject 
to  adjustment  or  variation  over  the  term 
of  the  loan,  even  though  the  effective 
interest  rate  on  the  loan  may  be  so 
subject 

(d)  "Interest  rate"  means  the  stated 
contract  rate  of  interest  applicable  to 
the  loan  at  a  point  in  time,  excluding 
any  charges  payable  by  the  borrower  in 
obtaining  the  loan. 

(e)  "Loan"  means  a  loan  made  to  a 
farmer,  rancher,  or  producer  or 
harvester  of  aquatic  products,  for  any 
agricultural  or  aquatic  purpose  and 
other  credit  needs  of  the  borrower, 
including  financing  for  basic  processing 
and  marketing  directiy  related  to  the 
borrower's  operations  and  those  of  other 
eligible  farmers,  ranchers,  and 
producers  or  harvesters  of  aquatic 
products. 

(f)  "Loan  origination  charges"  mean 
initial  one-time  transaction  charges  or 
fees,  which  may  or  may  not  be 
computed  as  a  percentage  of  the 
transaction  amount,  and  which  are 
imposed  on  a  borrower  by  a  qualified 
lender  to  obtain  a  loan,  but  do  not 
include  charges  imposed  by  someone 
other  than  the  lender  for  services  that 
are  not  required  by  the  lender. 

(g)  "Qualified  lender"  means: 

(1)  A  System  institution  that  makes 
loans  (as  defined  in  paragraph  (e)  of  this 
section)  except  a  bank  for  cooperatives; 
and 

(2)  Each  bank,  institution,  corporation, 
company,  union,  and  association 
described  in  section  1.7(bKl)(B)  of  the 
Act  (as  of  July  5, 1988]  but  only  with 
respect  to  loans  discounted  or  pledged 
under  section  1.7(b)  of  the  Act  (as  of  fuly 
5, 1988). 
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(h)  "Standard  adjustments  factors" 
means  those  financial  elements, 
including  but  not  limited  to,  a  qualified 
lender's  cost  of  funds,  operating 
expenses,  provision  for  loan  losses,  and 
changes  in  retained  earnings,  which  are 
typically  taken  into  consideration  by  a 
qualified  lender  in  adjusting  the  interest 
rate  on  loans. 

§614.4367    R«quirMl  disckMurm-ln  | 


(a)  Each  qualified  lender  shall  furnish 
the  following  information  in  writing  to  a 
prospective  borrower  not  later  than  the 
time  of  the  loan  closing: 

(1)  The  current  rate  of  interest  on  the 
loan; 

(2)  In  the  case  of  an  adjustable  rate 
loan: 

(i)  The  amount  and  frequency  by 
which  the  interest  rate  can  be  adjusted 
during  the  term  of  the  loan  or,  if  Uiere 
are  no  limitations  on  the  amount  or 
frequency  of  such  adjustments,  a 
statement  to  that  effect;  and 

(ii)  An  identification  of  the  specific 
standard  adjustment  factors  that  are 
taken  into  account  in  making 
adjustments  to  the  interest  rate  on  the 
loan; 

(3)  The  current  effective  interest  rate 
on  the  loan  with  one  or  more 
representative  examples  of  the  impact  of 
stock  or  participation  certificate 
ownership  and  applicable  loan 
origination  charges  on  the  current 
interest  rate  computed  on  an  annualized 
basis; 

(4)  Except  with  respect  to  stock 
guaranteed  under  section  4.9A  of  die 
Act  a  statement  indicating  that  stock 
that  is  purchased  is  at  risk; 

(5)  A  statement  indicating  the  various 
types  of  loan  options  available  to 
borrowers,  with  an  explanation  of  the 
terms  and  borrower's  rights  that  apply 
to  each  type  of  loan. 

(b)  For  loans  that  will  or  may  be 
pooled  for  sale  on  the  secondary  market 
created  under  section  8.9  of  the  Act.  in 
addition  to  the  loan  disclosure  in 
paragraph  (a)  of  this  section,  at  the  time 
of  appUcation  for  a  loan,  a  qualified 
lender  shall  provide  the  following: 

(1)  Notification  that  the  loan  will  or 
may  be  pooled: 

(2)  Notification  that,  if  the  loan  will  be 
pooled,  the  borrower  will  be  required  to 
execute  at  closing  a  waiver  of  his  right 
to  have  the  loan  considered  for 
restructuring  under  Title  IV  of  the  Act 
and  12  CFR  Part  614,  with  a  statement 
that  rights,  if  any.  under  applicable  State 
laws  are  not  waived; 

(3)  Notification  that  the  borrower  has 
the  right  not  to  have  his  loan  pooled; 

(4)  Notification  that,  within  3  days  of 
commitment,  the  apphcant  has  the  right 
to  refuse  to  allow  the  loan  to  be  pooled, 
thereby  retaining  any  restructuring 
rights  later  appUcable  to  his  loan:  and 


(5)  Notification  of  any  other  terms  and 
conditions  that  may  apply  to  a'  loan 
which  will  or  may  be  pooled  that  differ 
from  a  loan  which  is  not  pooled. 

(c)  Each  qualified  lender  that  adjusts 
the  interest  rate  on  an  outstanding  loan 
shall  furnish  the  following  information 
in  writing  to  the  borrower 

(1)  The  new  interest  rate  on  the  loan; 

(2)  The  date  on  which  the  new  rate  is 
effective;  and 

(3)  A  statement  of  any  factors  other 
than  standard  adjustment  factors  which 
were  taken  into  account  in  estabhshing 
the  new  interest  rate.  The  notice 
required  by  this  paragraph  shaU  be 
made  not  later  than  the  effective  date  of 
a  decrease  in  the  interest  rate  and  not 
later  than  10  days  before  the  effective 
date  of  an  increase  in  the  interest  rate. 

(d)  Each  qualified  lender  that  takes 
any  action  which  changes  the  amount  of 
stock  or  participation  certificates  which 
borrowers  are  required  to  own  and  that 
modifies  the  effective  interest  rate  on  a 
loan  shall  furnish  the  following 
information  in  writing  to  the  borrower  at 
least  10  days  before  the  date  on  which 
such  action  takes  effect: 

(1)  The  new  effective  interest  rate; 

(2)  The  date  on  which  the  new  rate  is 
effective;  and 

(3)  A  statement  of  the  action(s]  taken 
by  the  qualified  lender  that  have 
resulted  in  the  new  effective  interest 
rate. 

(e)  In  the  case  of  a  loan  involving 
more  than  one  primary  obligor,  the 
requirements  of  paragraphs  (a)  through 
(d)  of  this  section  will  be  satisfied  by 
providing  the  disclosure  to  any  one  of 
such  parties. 

Appendix  to  12  CFR  614.4367— Required 
Disclosure 

Model  Disclosure  Forms 
General 

The  following  are  model  disclosure  forms 
wiiich  System  institutions  may  use  to  satisfy 
the  notification  requirements  of  section 
4.13(a)  of  the  Act  and  of  12  CFR  B14.4367.  The 
forms  have  been  developed  in  order  to  give 
System  institutions  an  idea  of  the  type  and 
extent  of  information  that  should  be 
contained  therein.  System  institutions  are  not 
required  to  follow  the  format  of  the  sample 
forms.  System  institutions  may  develop  and 
use  other  forms  provided  the  statements 
contain  comparable  disclosures  in  clear, 
understandable  English  and  otherwise  meet 
the  requirements  of  the  Act  and  regulations. 

Forml 

This  loan  it  yVOr  subject  to  the  Truth  in 
Lending  Act,  15  U.S.C.  1601,  et  aeq.  The 
following  disclocure  is  made  in  accordance 
with  section  4.13(a)  of  the  Farm  Credit  Act  of 
1971.  as  amended,  12  U.S.C.  2199. 

Interest  Rate  nUchsnre 

Date:  

Lender.  

(Name) 


Stated  Interest  Rate 

The  rate  of  interest  ciurently  applicable  to 
your  loan 

(Percentage) 

Borrower  — ■ 

(Name) 

Effective  Interest  Rate  • 

The  stated  rate  of  interest  adjusted  to  take 
into  account  loan  origination  charges  and 
purchase  of  stock 
(Percentage) 

Check  Applicable  Box 
D  This  is  a  FIXED  RATE  LOAN— the  stated 

rate  of  interest  is  not  subject  to  change 

during  the  life  of  the  loan. 
D  This  is  an  ADJUSTABLE  RATE  LOAN— 

the  stated  rate  of  interest  ia  subject  to 

change  during  the  life  of  the  loan. 

If  an  Adjustable  Rate  Loan — 

The  interest  rate  on  the  loan  may  be 
changed  [Period). 

The  interest  rate  may  be  changed  a 
maximum  ±  [Percentage]. 

The  Standard  Adjustment  Factors 
may  O  or  may  not  O  be  changed  during  the 
life  of  the  loan. 

Except  with  respect  to  stock  guaranteed 
under  section  4.9A  of  the  Farm  Credit  Act  of 
1971,  stock  that  is  purchased  in  this 
institution  is  at  risk. 

See  your  contract  documents  for  further 
information  on  loan  terms  and  conditions. 

Should  you  have  any  questions  concerning 
the  information  contained  in  this  form  please 
contact  us  at  [Telephone  Number). 

Form  2 

This  loan  is  not  subjected  to  the  Truth  in 
Lending  Act,  15  U.S.C.  1601  et  seq.  The 
following  disclosure  is  made  in  accordance 
with  section  4.13(a)  of  the  Farm  Credit  Act  of 
1971,  as  amended,  12  U.S.C.  2199. 

Disclosure  of  a  Change  in  the  Effective 
InteresHUite 

Date:  

Lender  


Borrower 


(Name) 


(Name) 


This  is  to  inform  you  that  on  (loan  and  loan 
number), 

D  The  effective  rate  of  interest  will  be 
adjusted  effective  (Date). 
The  effective  rate  of  interest  on  your  loan 
is  changed  to  (Percentage)  from  (Percentage). 

This  change  resulted  from  a: 
a  1.  Change  in  the  amount  of  stock 

borrowers  are  required  to  hold  in  the 
lender  to  (Percentage)  from  (Percentage). 
D  2.  Change  in  the  stated  rate  of  interest  on 
your  loan  effective  (Date). 


■  This  is  a  projection  subject  to  change  should 
particular  loan  provisions  be  modified  during  the 
tenn  of  the  loan,  such  as  the  amount  of  stock  or 
participation  certificates  held  or  the  liming  of 
repayment 

You  will  be  notified  10  days  prior  to  any  increase 
in  the  effective  rate  or  simultaneously  with  any 
decrease  in  the  effective  rate.  The  Standard 
Adjustment  Factor(s)  which  the  institution  lakes 
into  account  in  making  adjustments  to  the  interest 
rate  is  (are)  [UmI  the  faclon). 


The  stated  rate  of  interest  on  your  loan 
changed  to  (Percentage)  torn  (Percentage). 

The  change  was  computed  based  on  ^e: 
D  Standard  adjustment  factors — factors 

'  mentioned  on  the  initial  interest  rate 
disclosure. 
D  Other — describe. 
D  3.  Change  for  other  reasons— describe. 

Should  you  have  any  questions  concerning 
the  information  containeid  herein,  please 
contact  us  at  (Telephone  Number). 

§614^4368    Dtodosur*  of  differential 
intafMt  rates. 

A  qualified  lender  offering  more  than 
one  rate  of  interest  to  borrowers  shall, 
at  the  request  of  a  borrower 

(a)  Provide  a  review  of  the  loan  to 
determine  if  the  proper  interest  rate  has 
been  established; 

(b)  Explain  to  the  borrower  in  writing 
the  basis  for  the  interest  rate  charged; 
and 

(c)  Explain  to  the  borrower  in  writing 
how  the  credit  status  of  the  borrower 
may  be  improved  to  receive  a  lower 
interest  rate  on  the  loan. 

Subpart  L— Actions  on  Applications; 
Review  of  Credit  Decisions 

614.4440  Definitions. 

614.4441  Notice  of  action  on  loan 
application. 

614.4442  Credit  review  committee. 

614.4443  Review  process. 

614.4444  Records. 

Subpart  L — ^ActUHis  on  Applications; 
Review  of  Credit  Dedsions 

§614.4440    Definitions. 

For  purposes  of  this  subpart,  the 
following  definitions  shall  apply: 

(a)  "Adverse  credit  decision"  means  a 
decision  to  deny  the  credit  applied  for. 
or  approve  an  extension  of  credit  in  an 
amount  less  than  the  amoimt  appUed 
for,  to  deny  an  application  for 
restructtiring;  or  to  deny  a  request  to 
return  a  nonaccnial  loan  to  accrual 
status. 

(b)  "Applicant"  means  any  person 
who  completes  and  executes  a  formal 
application  for  an  extension  of  credit 
from  a  qualified  lender,  or  a  borrower 
who  completes  an  application  for 
restructiuing  or  who  requests  return  of  a 
nonaccnial  loan  to  accrual  status. 

(c)  "Application  for  restructuring" 
means  a  written  request — 

(1)  fit)m  a  borrower  for  the 
restructuring  of  a  distressed  loan  in 
accordance  with  a  preliminary 
restructiiring  plan  proposed  by  the 
borrower  as  a  part  of  the  application: 

(2)  submitted  on  the  appropriate  forms 
prescribed  by  the  qualified  lender;  and 

(3)  Accompanied  by  sufficient 
financial  information  and  repayment 
projections,  where  appropriate,  as 
normally  required  by  the  qualified 
lender  to  support  a  soimd  credit 
decision. 


(d)  "Distressed  loan"  means  a  loan  for 
which  the  borrower  does  not  have  the 
financial  capacity,  as  determined  by  the 
lender,  to  pay  according  to  its  terms  and 
which  exhibits  one  or  more  of  the 
following  characteristics: 

(1)  The  borrower  is  demonstrating 
adverse  financial  and  repayment  trends; 

(2)  The  loan  is  delinquent  or  past  due 
under  the  terms  of  the  loan  contract; 

(3)  One  or  both  of  the  factors  Usted  in 
paragraphs  (d)  (1)  and  (2)  of  this  section, 
together  with  inadequate 
coUateralization,  present  a  high 
probabiUty  of  loss  to  the  lender. 

(e)  "Loan"  means  a  loan  made  to  a 
farmer,  rancher,  or  producer  or 
harvester  of  aquatic  products,  for  any 
agricultural  or  aquatic  piupose  and 
other  credit  needs  of  the  borrower, 
including  financing  for  basic  processing 
and  marketing  directly  related  to  the 
borrower's  operations  and  those  of  other 
eligible  farmers,  ranchers,  and 
producers  or  harvesters  of  aquatic 
products. 

(f)  "Qualified  lender"  means: 

(1)  A  System  institution  that  makes 
loans  (as  defined  in  paragraph  (e)  of  this 
section)  except  a  bank  for  cooperatives; 

(2)  Each  bank,  institution,  corporation, 
company,  union,  and  association 
described  in  section  1.7(b)(1)(B)  of  the 
Act  (as  of  luly  5, 1988)  but  only  with 
respect  to  loans  discounted  or  pledged 
under  section  1.7(b)  (as  of  July  5, 1988). 

(g)  "Restruct\u«"  and  "restructuring" 
means  rescheduling,  reamortization, 
renewal,  deferral  of  principal  or  interest, 
monetary  concessions,  or  the  taking  of 
any  other  action  to  modify  the  terms  of, 
or  forbear  on,  a  loan  in  any  way  that 
will  make  it  probable  that  the 
operations  of  the  borrower  will  become 
financially  viable. 

§614.4441    Notice  of  action  on  loan 
appHcatioa 

Each  qualified  lender  shall  render  its 
decision  on  a  loan  apphcation  in  as 
expeditious  a  manner  as  is  practicable. 
Upon  reaching  a  decision  on  a  loan 
application,  the  quaUfied  lender  shall 
provide  prompt  written  notice  of  its 
decision  to  the  applicant.  In  the  case  of 
a  loan  application  involving  more  than 
one  primary  obligor,  the  notice  may  be 
provided  to  any  one  of  such  parties. 
Where  the  qualified  lender  makes  an 
adverse  credit  decision,  the  notice  shall 
include: 

(a)  The  reasons  for  the  qualified 
lender's  action; 

(b)  Notification  that  the  appUcant  can 
request  a  review  of  the  decision; 

(c)  Notification  that  any  request  for 
review  must  be  made  in  writing  within 
30  days  after  the  applicant's  receipt  of 
the  qualified  lender's  notice;  and 

(d)  A  brief  explanation  of  the  process 
for  seeking  review  of  the  decision. 


including  the  right  to  appear  before  the 
credit  review  committee. 

§614.4442    CredH  review  committee. 

The  board  of  directors  of  each 
quaUfied  lender  shall  estabUsh  one  or 
more  credit  review  committees  to 
review  adverse  credit  decisions  made 
by  the  lender.  The  membership  of  each 
committee  shall  include  at  least  one 
member  from  the  lender's  board.  In  no 
case  shall  a  loan  officer  involved  in  the 
adverse  credit  decision  on  the  loan 
being  reviewed  serve  on  the  credit 
review  committee  when  the  committee 
reviews  such  loan.  The  duties  of  the 
members  of  the  credit  review  committee 
may  not  be  delegated  to  any  other 
person,  except  that  the  credit  review 
committee  duties  of  the  board  member 
may  be  performed  from  time  to  time  by 
an  alternate  designated  by  the  board 
who  shall  also  be  a  board  member. 

§  614.4443    Review  process. 

(a)  Personal  appearance.  Each 
appUcant  or  borrower  who  is  entitled  to 
and  has  requested  a  review  may  appear 
in  person  before  the  credit  review 
committee.  The  applicant  or  borrower 
may  be  accompanied  by  coimsel  and/or 
by  any  other  representative  of  choice,  to 
seek  a  reversal  of  the  decision  on  the 

.  appUcation  imder  review. 

(b)  Documentation.  An  applicant  may 
submit  any  documents  or  other  evidence 
to  support  the  information  contained  in 
the  unsuccessful  loan  appUcation  which 
the  applicant  beUeves  wiU  demonsfrate 
that  the  loan  appUed  for  is  an  eligible 
loan  that  satisfies  the  credit  standards 
of  the.lender. 

(c)  Independent  appraisals.  An 
appUcant  for  a  loan  or  a  borrower  who 
has  applied  for  a  restructuring  and  for 
which  additional  collateral  was 
demanded  by  the  lender  when 
determining  whether  to  restructure  the 
loan  may,  as  a  part  of  the  request  for  a 
review,  request  an  independent 
appraisal,  by  an  accredited  appraiser,  of 
any  iriterestrin  property  securing  the 
loan  (other  than  the  stock  or 
participation  certificates  of  the  lender 
held  by  the  borrower).  Within  30  days 
after  a  request  for  an  appraisal,  the 
credit  review  committee  shall — 

(1)  Present  the  applicant  or  borrower 
with  a  list  of  three  accredited  appraisers 
approved  by  the  qualified  lender  from 
which  the  borrower  shall  select  an 
appraiser  to  conduct  the  appraisal,  the 
cost  of  which  shall  be  borne  by  the 
applicant  or  borrower, 

(2)  Provide  a  copy  of  the  appraisal  to 
the  appUcant  or  borrower: 

(3)  Consider  the  results  of  any  such 
appraisal  in  any  final  determination 
with  respect  to  the  loan  or  restructuring. 

(d)  Decision.  The  credit  review 
committee  shall  reach  a  decision  on  the. 
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appfication  in  it»  sole  discrelian,  and 
such  decision  shall  be  the  final:  daciaion 
of  the  lender.  The  credit  review 
commfttee  shalT  make  every  reasonable 
effort  to  conduct  reviewr  and  render 
decisions  in  aw  expeditiuuy  a  manner  as 
possible.  Ptomptfy  after  a  review  by  the 
credit  nvivw  mnHitittee.  the  committee 
shafl  notify  the  appllcanf  or  borreweriB 
writing  of  tfie  decision  of  tfie  committee 
and  the  reasons  for  the  decision. 


9  614.4444 

A  qualified  IcndBrriaM  maiatam  a 
coiqilete  file  af  aU  cequesta  for  reviews 
by  the  credit  DrvieweommittEe, 
inctwdinf  partkapatiaa  in  State 
mediatjea  programa,  and  &e  difupwitiuir 
of  eaek  review  by  tfae  ooaunittee.  A. 
qunlifted  lender  skatt  alsa  maintain: 
sufficient  oiatetiala  te>  pcnait  the  Special 
Asset  Gcaup  initadiiliict,  if  any,  under 
S  614.4620  toDcview  ead»  dctermioatian. 
not  to  restructure  a  loan  and  to  permit 
the  National  Speeiai  /^mt  Coundt  to 
review  any  lost  fomddcb  it  reqoests 
infbmuUuu. 

a.  The  heading^  oi  Sabpmt  N  i«  iKviaed 
to  read  as  foUomc 


MMlaMon  ProgcaiDs;^  mghi  Of  Fin* 
Refusal 

4t  Subpart  H  is  amendetf  by  adding  a 
new  }  0r4.4n2  fe  reed  ae  felfoww 


i.  tbe 


§n4ji5tt 

For  the  patposes  af  this  aubpait, 
followfaigde&iitieBB  tipiAy, 

[ai  "  Afflicada*  far  rcalEacturingr 
means  a  written  request — 

(1)  FroBBa  benawet  far  tbe 
rfntnictariag  of  ■  riiatmisrd  lean  in 
accacdaace  witln  a  pieiiiniaary 
restructuriag  plaa  ptopeted  by  the 
borrower  a»  a  part,  of  the  apfUeatlaet 

(2)  Submitted  on  tha  apseopdate 
forma  preaoibed  by  the  qualified  leadas; 
and 

(3)  Accompsiied  by  sufficient 
""""cifll  '"f^n^fltjaa  aad  raaaviBfftt' 
projections,  wbese  appmpriale^  a* 
normally  retpured  by  the  qiinlififd 
lender  to  support  a  sound  oadit 
decision. 

(b)  "Certified  lender"  means- a 
qualified  Lender  that  baa  hern  rartifiadi 
for  fiaancia  1  aswHtance  under  ssctioa8.4 
oftfaeAct 
(cj  "Coat  of  fbiecloauie"  means: 
(l).Tbe  difference  between  the 
outsfancfing.  balance  due  aa  provided  by 
the  loan  documents  on  a  loan  made  by  a 
qualified  lender  and  the  Bquidatioo  1 
vahie  of  the  loan,  taking,  into  ' 

consideration  the  borrower's  repayment 
capacity  and  the  liquidation  value  of  the 
collateral'  used  to  secure  the  loan; 


(2)  The  estimated  coat  of  maiataining 
a  loui  aa  a  nanpcvfbnning  asset; 

(3)  The  estimated  cost  of 
adnnaistratiye  and  legal  astieBs 
necessaay  te  feaedose  a  loan,  and 
dispose  of  property  acqoiaefias  tiie 
result  of  the  fotefilo sure,  including; 
attbmeys'  fees  and  ceart  coatat 

(4)  The  ea<i  mated  coat  ai  changes  in. 
the  value  o£  eoUateral  uaed  t»aecnre  a 
loan  doring^  the  period  bepaning  on  tha   . 
date  of  the  initiation  of  an  aetian  to 
foreclose  of  liquidate  the  loan  and 
ending  on  thwdete  o£  (he  diaposition  of 
the  coUatesal:  and 

(5>  AU  ether  caste  incurred  aa  the 
result  of  the  fofedosureor  liquidetion  of 
a  loan. 

(d)  "Distzesaed  loan"  means  a  loan  for 
which  tha  borrower  dees  not  have  the 
finaaciaicapaci^,  as  determined  by  the 
lendeCk  to  pay  according  ha  its  teraw  and 
whkfa  exhibits  one  or  more  of  the 
following  charactacistics: 

(1)  ThebonoMrer  is  demoastrating. 
adverse  financial  and  repayment  trends; 

(2]  The  Loan  iadeliaqacat  as  past  dne 
under  tha  tanaa  of  the  loan  coatiact; 

(^  One  or  both^of  the  factors  listed  in. 
paraeaphs  [dUXl  and  [HI  o£  this  section, 
together  with  iaadeqaate 
collateralization.  present  a  Ug^ 
prob^ility  of  loas  to  the  lender. 

(e)  "Foredosurei^aeaediag,"  SMansi 
(1^  A  fbcRcfoaure  or  aimiiar  legal 

proceeding  te  aafbrce  a  lien  oaptoperty, 
whether  real. oz  penonal,.  that secaasaa 
nonaccnaloc  distsessed  loaiK^QC 

(2).  The  seising,  o£  and  realiiiag  oa 
noa-real  property  collateral,  other  than 
collateral  si^ied  to  a  statutacy  H<f^ 
arising,  under  tide  L  er  U  oC  tha  Ad  to 
effect  colTectiaikof  aaonaccrualof 
distressed  lean. 

(fj  "Loan"  means  a  loan  madie  to  & 
farmer,  rancher,  or  producer  or 
harvester  of  aquatic.  pcodustSt  foe  aay 
agricultural  or  aquatic  purpose  aad 
other  credit  needs  o£  the  boirawer,. 
including  finanrfng  for  basic  pr^^rftssing 
and  marketing  dSrectly  related  to  the 
borrower's  operations  and  these  of  other 
eligible  farmers^  ranchers,  and 
producers  or  harvesters  of  aq^atia 
products. 

Cgl  "Ratified  I'endier"  means: 

[IJA  System  insOtuQoathat  makes 
loans  fas  defiioed  fia  pcuagrapfr  ^  of  this 
section)'  except  a  bank  far  coopesativesi 
and 

(27  Each  bank,  institutfon,  corporatfen. 
company,  union,  aad  association 
described  in  section  I.7(T>]n]031  of  the 
Act  las  of  )uly  5^  1088V  buf  onl^  with, 
respect  to  foaas  discounted  or  pledged 
under  section  I.7tb]  of  the  Act  Gbs  af  Jxdy 
5, 18B8). 

(hi  "Kesfructure'*  or  "resfructiirihg" 
means  rescheduling,  reamoctizatian» 


renewal,  defend  e<  prineipel  or  interest, 
moaetafry  concessions,  and  the  taking  of 
any  other  action  to  nnrdify  the  terms  of,, 
or  forbear  on,  a  loan  in  any  way  that 
will  make  it  probable  that  tha 
operations  of  the  borrowas  aailbeeome 
finaneiaUy  viaUa^ 

5.  Seetien'  9t4.4Bfai  is  revised  to-  read 
as  folhnrsr 

{614,4513    Advance  pa^mant  accounts. 

(a)  Borrowers  may  make  vahmtary 
advance  payment*  en  thek  hraas  nr 
under  agseemeai  with  a  qualifiad'  lender,, 
may  make  voluntary  advaaea 
conditioaal  payncnta  to  be  ap^if  tta 
future  matueities  or  t»be  aeailafale  far 
return  to  the  borrower  foa-puqaMea  for 
which  the  temkrwaald  increase  their 
existia(loana.  Lendesamay  pay  interest 
on  advance  conditional  payments  for 
thetimrtks  fonriaass  held  unapplied  at 
a  rateaottaeaoead  tkerate  dkarged  en 
the  relatmUbanM-  QaalMed  lenders 
shall  hold  any  adsameeadiSenal 
paymento  recensdiiK  seeatdanee  with. 
this  section  in  votasriary  advance 
payment  accounts. 

(b)  Qualified  lender*  nudy  eafeblish 
involuntary  payment  aaeoania  including, 
but  not  limited  to,  funds  heM*  far  the 
borrower,  sodr  ae  Iban>  proceeds  te  be 
disbursed  for  whidr  tfie  borrower  is 
obligated:  the  unapplied  finsurance 
proce8da>aasiBf.fraBi.aa)r  inaared  Loss; 

applicable  taxes  collected  in  advance  in 
connection  with  any  lioan. 


9<14.4520  iRadaslfepala*asi(MC48as] 

e»  ftd>par»  O  is  aniewdlBiIfcy 
redes^pnttOf  (  »«45W  aa  f  614.4525. 

7.  SofapartN  is  amended  by  adding 
new  ff  flM.45I4-«raz  to  read  ar  follows^ 

S614jM14i 


(a)  A  qualified  lender  may  not 
foreclose-  ea  any  kmn-  became'  of  the 
failure  (^  the*  borrower  t»posr 
additiona}  eelateraf,  if  the  boirowerhar 
made  aft  aeeraetf  payments'  of  priheipeE 
interest,  andpensMsawttfrrespeef  tto- 
thefoan. 

(b)  A  qpafifled  lendier  may  not  require 
any  bosrower  to  rednce  the  outstanding 
principal  balance  of  any  hsa  matfe  to 
the  borrower  by  any  amoanf  Aaf 
exceedb  the  1  egulhil  ji  'Scbud\i|iBd' 
principal  instaffiaenf  payment  twhen 
due  andpasrabfe);  mifessr 

11]  The  borrower  sell's  or  otherwise 
dl^y^Mes  of  part  ar  all  of  the  caUiater^ 
or 

(2)  The  parties  agree  otherwise  ia.  a 
written  agreement  entered  into  by  the 
parties. 


(c)  After  a  borrower  has  made  all 
accrued  payments  of  principal  interest 
and  penalties  with  respect  to  a  loan 
made  by  a  qualified  lender,  the  lender 
shall  not  enforce  acceleration  of  the 
borrower's  repayment  schedule  due  to 
the  borrower  having  not  timely  made 
one  or  more  principal  and/or  interest 
payments. 

(d)  If  a  qualified  lender  places  any 
loan  in  nonaccrual  status  and  such 
action  results  in  an  adverse  action  being 
taken  against  the  borrower,  such  as 
revocation  of  any  undisbursed  loan 
conunitment,  the  lender  shall  document 
such  change  of  status  and  promptiy 
notify  the  borrower  in  writing  of  such 
action  and  the  reasons  therefor.  If  the 
borrower  was  not  delinquent  in  any 
principal  or  interest  payment  under  the 
loan  at  the  time  of  such  action  and  the 
borrower's  request  to  have  the  loan 
placed  back  into  accrual  status  is 
denied,  the  borrower  may  obtain  a 
review  of  such  denial  before  the 
appropriate  credit  review  committee 
under  S  614.4443. 

§614.4515    Restnieturing  policy  and 


(a)  Loan  restructurings  are  to  be 
accomplished  in  accordance  with: 

(1)  "The  policy  adopted  by  the  district 
board  of  directors  under  section  4.14A(g] 
of  the  Act: 

(2)  Any  restructuring  plan  required  by 
the  District  Special  Asset  Group  under 
section  4.14C(b)(2)  of  the  Act  if 
applicable. 

(b)  Beginning  on  July  6, 1988,  and 
every  6  months  thereafter  until  January 
6, 1993,  each  qualified  lender  shall 
submit  semiaimual  reports  to  the  Farm 
Credit  Administration  containing: 

*  (1)  The  results  of  its  review  of  its 
distressed  loans,  conducted  in  order  to 
determine  which  loans  are  suitable  for 
restructuring;  and 

(2)  The  financial  effect  of  loan 
restructurings  and  liquidations  on  the 
lender. 

S  6144516    Restructuring  proceduree. 

(a)  Notice.  On  a  determination  by  a 
qualified  lender  that  a  loan  made  by  the 
lender  is  or  has  become  a  distressed 
loan,  the  lender  shall  provide  written 
notice  to  the  borrower  that  the  loan  may 
be  suitable  for  restructuring,  and  include 
with  such  notice: 

(1)  A  copy  of  the  policy  of  the  lender 
established  under  section  4.14A(g)  of  the 
Act  that  governs  the  treatment  of 
distressed  loans:  and 

(2]  All  materials  necessary  to  enable 
the  borrower  to  submit  an  application 
for  restructuring  on  the  loan.  Such  notice 
shall  be  provided  not  later  than  45  days 
before  a  qualified  lender  begins 


foreclosure  proceedings  with  respect  to 
any  such  loan  outstanding  to  the 
borrower.  In  the  case  of  a  loan  involving 
more  than  one  primarji'obligor:  the 
requirements  of  this  section  will  be 
satisfied  by  providing  the  notice  to  any 
one  of  such  parties. 

fh)  Opportunity  for  meeting.  The 
lender  shall  provide  any  borrower  to 
whom  8  notice  has  been  sent  with  a 
reasonable  opportunity  to  meet 
personally  with  a  representative  of  the 
lender 

(1)  To  review  the  status  of  the  loan, 
the  financial  condition  of  the  borrower, 
and  the  suitability  of  the  loan  for 
restructuring;  and 

(2)  With  respect  to  a  loan  that  is  in 
nonaccrual  status,  to  develop  a  plan  for 
restructuring  the  loan  if  the  loan  is 
suitable  for  restructuring  as  determined 
by  the  qualified  lender. 

,  (c)  Voluntary  consideration  of 
restructuring.  A  qualified  lender  may,  in 
the  absence  of  an  application  for 
restructuring  from  a  borrower,  propose  a 
restructuring  plan  for  an  indivudual 
borrower. 

9614.4517   Restructuring  dedsioa 

(a)  Consideration  of  application. 
When  a  qualified  lender  receives  an 
application  for  restructuring  from  a 
borrower,  the  lender  shall  determine 
whether  or  not  to  restructure  the  loan, 
taking  Into  consideration: 

(1)  Whether  the  cost  to  the  lender  of 
restructuring  the  loan  is  equal  to  or  less 
than  the  cost  of  foreclosure: 

(2]  Whether  the  borrower  is  applying 
all  income  over  and  above  necessary 
and  reasonable  living  and  operating 
expenses  to  the  payment  of  primary 
obligations: 

(3)  Whether  the  borrower  has  the 
financial  capacity  and  the  management 
skills  to  protect  the  collateral  from 
diversion,  dissipation,  or  deterioration; 

(4)  Whether  tne  borrower  is  capable 
of  working  out  existing  financial 
difficulties,  reestablishing  a  viable 
operation,  and  repaying  die  loan  on  a 
rescheduled  basis:  and 

(5)  In  the  case  of  a  distressed  loan 
that  is  not  delinquent  whether 
restructuring  consistent  with  sound 
lending  practices  may  be  taken  to 
reasonably  ensure  that  the  loan  will  not 
become  a  loan  that  It  is  necessary  to 
place  in  nonaccrual  status. 

(b)  Required  restructuring.  If  a 
qualified  lender  determines  that  the 
potential  cost  to  the  lender  of 
restructuring  the  loan  in  accordance 
with  a  proposed  restructuring  plan  is 
less  than  or  equal  to  the  potential  cost  of 
foreclosure,  the  quslified  lender  shall 
restructure  the  loan  in  accordance  with 
the  plaiL  If  two  or  more  restructuring 


alternatives  are  available  to  a  qualified 
lender  with  respect  to  a  distressed  loan, 
the  lender  shall  restructure  the  loan  in 
conformity  with  the  alternative  that 
results  in  the  least  cost  to  the  lender. 

(c)  Evaluation  of  cost  restructuring.  In 
determining  whether  the  potential  cost 
to  a  qualified  lender  of  a  restructuring 
plan  is  less  than  or  equal  to  the  potential 
cost  of  foreclosure,  s  qualified  lender 
shall  consider  all  relevant  factors, 
including: 

(1)  The  present  value  of  interest  and 
principal  foregone  by  the  lender  in 
carrying  out  the  restructuring  plan; 

(2)  Reasonable  and  necessary 
administrative  expenses  involved  in 
working  with  the  borrower  to  finalize 
and  implement  the  restructuring  plan: 

(3)  Whether  the  borrower  has 
presented  a  preliminary  restructuring 
plan  and  cash-flow  analysis  taking  into 
account  income  bom  all  sources  to  be 
applied  to  the  debt  and  all  assets  to  be 
pledged,  showing  a  reasonable 
probability  that  orderly  debt  retirement 
will  occur  as  a  result  of  the  proposed 
restructuring:  and 

(4)  Whether  the  borrower  has 
furnished  or  is  willing  to  furnish 
complete  and  current  financial 
statements  in  s  form  acceptable  to  the 
institution. 

S614.4518   Notice  Of  denial  Of 
restructuring  snd  right  to  review. 

Each  qualified  lender  shall  render  its 
decision  on  an  application  for 
restructiiring  in  as  expeditious  a  manner 
as  is  practicable.  Upon  reaching  a 
decision  on  a  restructuring  application, 
the  lender  shall  provide  prompt  written 
notice  of  its  decision  to  the  borrower.  In 
the  case  of  a  loan  involving  one  or  more 
primary  obligors,  the  notice  may  be 
provided  to  any  one  of  such  parties. 
Where  an  application  for  restructuring  is 
denied,  the  notice  shall  include: 

(a)  The  reason(s)  for  the  denial; 

(b)  Notification  that  the  borrower  may 
request  a  review  of  the  denial: 

(c)  Notification  that  any  request  for 
such  review  must  be  made  in  writing 
within  7  days  after  receiving  such 
notice: 

(d)  A  brief  explanation  of  the  process 
for  seeking  review  of  the  denial, 
including  whom  to  contact  at  the  lender 
for  access  to  information;  and  the  right 
to  appear  before  the  credit  review 
conunittee,  established  pursuant  to 

9  614.4442,  accompanied  by  counsel 
and/or  by  any  other  representative,  if 
the  borrower  so  chooses. 
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Sftt4.4*tft 

BibiHbII  ■   ■ 

MIHUUOQ  Qfl 

[ai  Not  kktar  tlM»4S>dAyH  befaw  any 
qualified  lender  beyiUi  fbcedosuce 
proceedug^  with  respect  to  a  loaa 
outstanding,  to  any  borrower,  the  lender 
shall  noti^  the  bonowei  that  the  ban 
maybe  suitable  for  restructuring. and* 
that  the  lender  will  review^  any  such 
suitable  l«an  for  possible  restmcttuing; 
and  ahaU  inefodewtth  soefr  noticr  a 
copy  of  Itiepefiey  and  the  materials 
described  in  5  614.4516(a)(2). 

(b>  Na  qnalified  lender  m^  faredbse 
or  contimie  any  fondoaura'pnieeeding 
with  respect  t«any  dttdeaacdliieB 
before  the  lender  has  completed  any 
pending  consideratioa  of  the  loan  for 
restructuring.  under  thia  suhpact,  and 
completion  of  credit  review  committee 
consideration,  if  applicable.  This  section 
shall  not  prevent  a  tenderfrom  taking 
any  acfion  necessary  to  avoid  the 
dissipalioir  of  assets;  or  the  diestluctJuu, 
diversion  or  deteiiuiatiun  ofcoffateraE 

(^  Any  foreefosure  proeeedkig  which 
is  commenced  by  a  certified  lender  after 
the  lender's  credfi  rcviaw  emamittee  has 
rejected  aibocrowei's  appeal  on  a 
restructuring  application  onst  be 
terminated  i  the  Special:  Asset  Group  in 
its  district  prescribes  a  restructuring 
plan  to  the  lender  which,  the  berrewer 
accept&. 

§614.4520    Review  of  restructurlngefbr 
certified  institutions;,  nportlna, 

(a)  WithiaSmanthaaficia  g^li^yd 
lender  is  certified  under  section  6.4  of 
the  Act  such  lender  shall  review  each 
loan  that  has  not  been  previously 
reslructuied  and'  that* is  in  nonaccnral 
status  on  the  da«e  tfte  fender  is  certified, 
and  shall  detennine  whether  tO' 
restructure  the  loan.  Wi^n  9msntfas 
after  a  lean  made  by  a  certified^  leader  is 
piassd  in  oonaBsroal  statos,  the  lendier 
shall  determine  whether  to  tcfcuutme 
the  loan. 

(^  Within  3&day»  alter  a  qnahfied 
lender  in  a  district  is  certified  to  issue 
preferred  stock  uadersectien  &27  of  the 
Act,  the  district  board  of  such  district  or 
the  board  of  directors  of  the  Farm  Credit 
Bank,  as  the  case  may  be,  shall  establish 
a  special  asset  group  that  shall  review 
each  determination  by  the  lender  not  ttj 
restructure  a  loan,  ff  a  Speciat  Asset 
Group  determines  that  a  loan  under 
revie«F  sfaoaid  be  aestBueiared^  the  ^oap 
shall  prescxibe  a  Eestructuraig:  piai  Ust 
the  Goasi  ^at  tkcfwiified  lender  shall, 
implewien*  if  ifae  batrower  agrees. 

(c)  The  National  Special  Aaost 
Councils  estahlishcd  by  the  Farm  Credti. 
System.  Assiataaca  Board,  wtil 

(1)  Under  sectioa  4.14C:(c]L  of  the  Acii 
monitor  compliance  with,  the 
restructuring  requirements  of  this 


BiiVygfliyqiiiilifiad  l«»mJlTrr  qpTtlflarf  In 
issue  preisvcd  stack  win  aaall  en  li27" 
nf  tfts  ^rt  snri  lij  liiiiii  iiili  fliiwl  Tssiif 
establirind  aBderpBorgraplL  (b^<rfMiia 
sectiom  and 

{2^  Review  a  sample  of  detcioBnatiaiu 
made  by  each  special  aaseignnqstfiat  s 
loan  wair  not  be  raatnictuied. 

(d)Witis.reapectladetanMiatinnaby 
a  Spedai  Asset Gflas^  dmt  alaaa  wiU: 
not  be  restractarad,  the 9peiaaL  Asset 
Group  shaU  sabnitta  the  Mbtfaaai 
Special  Asset  Council  a  report 
evalu^iag  tile  laan.  oad  diaibam  fbr  tbe 
detenainalioB  dial  tha  losa  shraUoBt 
be  restructemL 

(e)  The  National  SpecU  Aaaet 
Counsii  waii:  saTiaw  ausuflkient  naaibra 
of  datezminattaBW  nadfe.  by  cacfe  Spadai: 
Asset  Gaiayta-fiiiBiJusaaaianyloan  to 
asaase  tfaeGouKiitfiatsacligniaiiis 
complying  with  thissobpatt  Witk 
regard  to  each  ehrtnaaaatiaa  reviewed, 
the  Qamdi  sfaallt  Bsaka  an  indspendenr 
judgment  on  the  msnta  of  the  decision  to 
faredaar  lailBr  thait  nsslcuulaoe'  die 
loan. 

(f)  If  the  National  Special  Asset 
Council  determines  that  any  Special 
Asset  Gronpls  nctin  substantiaf 
compliance  with  this  subpart,  the 
CouneiFwill  notify  tftegronp-ef  t&e 
detemHTiatien,  anif  take  snch  other 
action  a»  the  Council  consMiers 
necessary  tto  ensure  that  such  group^ 
complies  with  this  snbpart 

(^  In  determining  whether  a  loan  is  to 
berratractnred*  each  qaafified^liender 
certified  under  sedSon  9.4  of  the  Act; 
and  each  Special  Asset  Group,  shall 
take  into  consideratien  the  factors 
speciffed  in  J  mAMVT.  The  Nations} 
Speciaf  Asset  Cooncif  ie  aeqmred  by 
statute  to  consider  these  samefSacttorSk 


anyri^ 
mi 


tiM 


aaySMte 
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§»14ulttt 

sgricuitMrst  jpani 

(a):  ]i  initiated^^  by  a  buBiunsei.  Syatem. 
institntiana  shall,  lithtrf  ooncarrentfy 
with  loan  reatrnctntixi^uiidsr  §  fiMk4S17 
or  at  any  otiber  apprnpnate  time. 
partiai|iate  is  State  mediatian.  ptogianis 
certified  under  seciiaDatt^)  (rfd» 
Agricnlhirai:  Giadtt:  Act  of  087,.  mi 
shall  present  ani  ■wrpiij—  debt 
restructoiing  pmpasals  advaacad  ki  tba 
course  at  sock  mecfiatiaa.  H  pcavtdad  io. 
the  cestiuett  proBEamv-  Sysiast 
institattsos.  amy  initiate  mediaiiaR  at 
any  time. 

(b)  System  inwfitatiw  shaft  cooperate 
in  good)  bilixi  vnA  mqesiitafar 
information  or  aos^isaf  iiiAsmation 
made  iathecaaiBealBicdiatiaaBider 
any  aacfalBBBrBia<halia»iiiayaiiiu 

(c^Ite  SyatsBiBstilBtfiaMBBairaiake  e 
loan  saeareifcby  amor^qgear  lianoB 
agricidtasat  pnpecty  to  a  ftacrossar  oa 
the  coniMltoir  that  the  lusrwoar waive 


(a)R«l 

addWoB  t»the  dlBfinitiMn  in  t81)44fil2„ 
the  fattewiBS  dafiaitiona  siMtt  applyi 

(l)l"Ae%aiBsd  psaparty''  laesiia 
agricultural  real  estate  acquired  by  air 
institotional  tfarSysiaxBiaa  eresaltof  a 
loan  foRolasiiia  ar  a  ^ 
canwayaace-byel 
detenaiBed  b^^  the  matilulion  does  not 
have  thefiiasciatreaaaiDBr  to  amcad 
fokadonna;: 

(2)  "Plasiuaa  aamss**  aiaaiwe 
borrower  oonii  a  Syriess  imdtiitiaD  whoi 

detenaixsd  by  the  i«sdlaliiiii.  ta  ovoid 
f  orecloauBe  on  apiodtuni  raai  sstetie. 

(bjtUpoB  BT^iaiinyaijiiiudteiatreaL  ■ 
estate  a*  a  esaidt  ol  •  loaa  1 
voluntary  aHLTeyamoe  by  a  1 
the  System  iiialitulianisiMdtc 
whether  the  baaroarerhaditiefinMKial 
resouxcea  to  avoidiiBaadiDaBar  aad 
document  this  ili  li  iiiiiiiiiiise  ia  Ihs  fila 
for  the  acquired  property. 

(c)  Except  as  pie  vithKf  in  paragraph 
(e)  of  this  section,  Sjcstem  institutfons 
electing  to  sell  accpnred  property  of  a 
previous  owner,  as  defined'  in  tfris 
section: 

[t]  Shall  notify  the  previous  owner  by 
certified  mail,  within  15  days  of  the 
decision  tis  seS.  the  pcoperty,  of  the 
appraised  fair  market  value  of  the 
property  as*  established*  by  an  accredited' 
appraiser  and  of  the  right: 

ti)  To  purchase  the  property  at  the 
appraised' fair  market  value,  or 

(ii)  To  offer  to  purchase  the  property 
at  a  price  less  than  Aa  appraised  value. 
The  notice  shall  infonn  the  pceidoOT 
owner  that  any  offer  mustbiB  recabtad 
withia  15  days  of  receipt  o£  the 
notification. 

(2)  Shall  accept  an  offer  bom  the 
previous  owner  to  purchase  the  property 
at  the  appraised  value,  within  30  d^s 
after  the  receipt  of  such  offer,  and  sell     , 
the  preiperty  to  Am  previai»  owner,  if 
the  a^iei  was  receiMdEwitkiii.l5days  of 
thenolificatian  FequuBdinpaagtaph 
(c)(1)  oCtUsseBttaB. 

(3).  Sfaatt.  cooaider  an  offer  from  a 
pievioas  ewnet  to  pnndnsetkeacquisad 
pcopsE^  at  a  pcica  tesa  tism  Ike 
appraised  value,  if  the  offer  wsw 
received  withar  Ift  days  of  the 
noltfication  reduced  in  parayspis  {cilt] 
of  this  seEtiiani.NettEeaCtfaedBeiBion.tft 
accept  or  reject  such-afleranat  be 
provided  to  the  pasvioBS  swaaii  watftia 
15  days  of  receipt  of  sads  affas.  If  tte 
iaatilBtion  rejet^  sedvanoAn;  ito 
instttutioR.  Bay  not  sett  the  pmpsrty  tt»>  * 
any  other  ] 


(i)  At  a  price  equal  to.  or  less  than, 
that  offered  by  the  previous  owner;  or 

(ii)  On  different  terms  or  conditions 
than  those  that  were  extended  to  the 
previous  owner  without  first  notifying 
the  previous  owner  by  certified  mail  and 
providing  an  opportuiuty  to  purchase  the 
property  at  such  price  or  under  such 
terms  and  conditions. 

The  previous  owner  shall  have  15  days 
from  receipt  of  the  notification  to  submit 
an  offer  to  purchase  at  such  price  or 
under  sudi  terms  and  conditions. 

(4)  For  purposes  of  this  section, 
financing  by  the  System  institution  shall 
not  be  considered  a  term  or  condition  of 
the  sale  of  acquired  real  estate.  A 
System  insUtiition  shall  not  be  required 
to  provide  financing  to  the  previous 
owner  in  connection  with  the  sale  of 
acquired  real  estate. 

(d)  Except  as  provided  in  paragraph 
(e)  of  &is  section.  System  mstitutions 
electing  to  lease  acquired  property,  or 
any  portion  of  such  real  estate,  of  a 
previous  owner,  as  definad  in  this 
secti(m: 

(1)  shall  notify  the  previous  owner  by 
certified  mail,  within  15  days  of  the 
decision  to  lease,  of  the  appraised  rental 
value  of  the  property,  as  established  by 
an  accredited  appraiser,  and  of  the  right 
to 

(i)  Lease  the  property  at  a  rate 
equivalent  to  the  appraised  rental  value 
of  the  property,  or 

(ii)  To  offer  to  lease  the  property  at 
rate  that  is  less  than  the  appraised 
rental  value  (tf  the  pr(q;>erty. 

The  notice  shall  inform  the  previous 
owner  that  any  offer  must  be  received 
within  15  days  of  receipt  of  the 
notification. 

(2)  Shall  accept  an  offer  from  a 
previous  owner  to  lease  the  property  at 
the  appraised  value,  within  15  days  after 
the  receipt  of  such  offer,  and  lease  the 
property  to  the  previous  owner,  unless 
the  institution  determines  that  the 
previous  owner: 

(i)  Does  not  have  the  resources 
available  to  conduct  a  successful 
fanning  or  ranching  operation;  or 

(ii)  Cannot  meet  all  of  the  payments, 
terms  and  conditions  of  such  lease. 

(3)  Shall  consider  an  offer  from  a 
previous  owner  to  lease  the  property  at 
a  rate  that  is  less  than  the  appraised 
rental  value  of  the  property.  Notice  of 
the  decision  to  accept  or  reject  such 
offer  must  be  provided  to  the  previous 
owner  within  15  days  of  receipt  of  such 
offer.  U  the  institution  rejects  such  an 
offer,  the  institution  may  not  lease  the 
property  to  any  other  person: 

(i)  At  a  rate  equal  to  or  less  than  that 
offered  by  the  previous  owner;  or 
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(ii)  On  different  terms  and  conditions 
than  those  that  were  extended  to  the 
previous  owner,  without  first  notifying 
the  previous  owner  by  certified  mail  and 
providing  an  opportunity  to  lease  the 
property  at  such  rate  or  under  such 
terms  and  conditions. 
The  previous  owner  shall  have  15  days 
after  receipt  of  the  notification  hi  which 
to  agree  to  lease  the  property  at  such 
rate  or  under  such  terms  and  conditions. 

(e)  System  institutions  electing  to  sell 
or  lease  acquired  property  or  a  portion 
thereof  through  a  public  auction, 
competitive  bidding  process,  or  other 
similar  public  offering: 

(1)  Shall  notify  the  previous  owner,  by 
certified  mail,  of  the  availabilify  of  such 
property.  Such  notice  shall  contain  the 
minimum  amount  if  any.  required  to 
qualify  a  bid  as  acceptable  to  the 
institution  and  any  terms  or  conditions 
to  which  such  sale  or  lease  will  be 
subject; 

(2)  If  two  or  more  qualified  bids  in  the 
same  amount  are  received  by  the 
institution,  such  bids  are  the  highest 
received,  and  one  of  the  qualified  bids  is 
fivm  the  previous  owner,  the  institution 
shall  accept  the  offer  by  the  previous 
owner  and 

(3)  Shall  not  discriminate  against  a 
previous  owner. 

(f)  Each  certified  mail  notice 
requirement  in  this  section  shall  be  fully 
satisfied  by  mailing  one  certified  mail 
notice  to  the  last  known  address  of  the 
former  borrower. 

(g)  The  rights  provided  under  section 
4.36  of  the  Act.  and  Uiis  section,  shall 
not  diminish  any  ri^t  of  first  refusal 
under  the  law  of  die  Stete  in  which  the 
property  is  located. 

PART  615-FUNOINQ  AND  FISCAL 
AFFAIRS,  LOAN  POUCIES  AND 
OPERATIONS.  AND  FUNOINQ 
OPERATIONS 

8.  The  authority  citation  for  Part  615  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  2154,  2202(b).  2243. 
2252. 

SubfMft  J— Praacrlptlon,  Subacrlplion 
and  RetirMnent  of  Stock 

9.  Section  616.5255  is  amended  by 
adding  new  paragraphs  (e).  (f)  and  (g)  to 
read  as  follows: 


9615.52S5    Nobcaofrstirwnentof 
I  coftificatas. 


the  same  dollar  amoimt  of  borrower 
stock  held  by  the  borrower  in  respect  of 
the  loan,  up  to  the  total  amount  of  such 
stock,  and  the  Federal  land  bank  shall 
rethe  an  equal  amount  of  stock  owned 
by  the  Federal  land  bank  association. 

(f)  If  a  production  credit  association 
forgives  and  writes  off,  under  S  614.4517, 
any  of  the  principal  outstanding  on  a 
loan  made  to  any  borrower,  the 
association  shall  cancel  the  same  dollar 
amoimt  of  borrower  stock  held  by  the 
borrower  in  respect  of  the  loan,  up  to  the 
total  amount  of  such  loan. 

(g)  Notwithstanding  paragraphs  (e) 
and  (f)  of  this  section,  the  borrower  shall 
be  entitied  to  retain  at  least  one  share  of 
stock  to  maintain  the  borrower's 
membership  and  voting  interest. 

PART  618— GENERAL  PROVISIONS 

10.  The  authority  citation  for  Part  618 
is  revised  to  read  as  foUows: 

Autliofity:  12  U.S.C.  2183.  2200.  2243.  2244, 
2252. 

Subpart  G    Releasing  InfommHon 

11.  Section  618.8310  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)(1)  to  read  as  follows: 

S618J310   Lists  Of  borrowers  and 
stoddtoMors. 

•  *        •        *        • 

(b)(1)  Within  7  days  after  receipt  of  a 
written  request  by  a  stockholder,  each 
bank  for  cooperatives,  Federal  land 
bank  association,  production  credit 
association,  merged  association,  or 
Farm  Credit  Bank  shall  provide  a 
current  list  of  its  stockholders  to  such 
requesting  stockholder.  As  a  condition 
to  providing  the  list,  the  bank  or 
association  may  require  that  the 
stockholder  agree  and  certify  in  writing 
that  the  stockholder  will: 

*  •        *        *        • 

12.  Section  616.8320  is  amended  by 
adding  a  new  paragraph  (b)(9)  to  read  as 
follows: 

SC1SJ320    Data  rofardhig  borrowers  and 


(e)  If  a  Federal  land  bank  forgives  and 
writes  off,  under  S  614.4517,  any  of  the 
principal  outstanding  on  a  loan  made  to 
any  borrower,  the  Federal  land  bank 
assodation  of  which  the  borrower  is  a 
member  and  stod^older  shall  cancel 


(b)*  •  • 

(9)  Any  information  relating  to  a  loan 
to  a  borrower  which  has  been 
considered  for  restructuring  under 
S  614.4517  may  be  provided  to  the 
District  Spedal  Asset  Group,  if  fmy,  and 
the  National  Spedal  Asset  Council, 
upon  the  request  of  either  of  these 
entities. 
•        •        •        •        • 

13.  Section  6183325  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 
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§618.«325    Otodosura  Of  loan  docunMnts. 

(a)  For  purposes  of  this  section,  the 
following  deHnitions  shall  apply: 

(1)  "Borrower"  means  any  signatory  to 
loan  contract  who  is  either  primarily  or 
secondarily  Uable  on  such  contract 
including  guarantors,  endorsers, 
cosigners  or  the  like. 

(2)  "Execution  of  the  loan"  means  the 
time  at  which  the  borrower  and  the 
qualified  lender  have  entered  into  a 
legal,  binding,  and  enforceable  loan 
contract  and  any  subsequent 
amendment  or  modification  of  such 
contract 

(3)  "Loan"  means  a  loan  made  to  a 
farmer,  rancher,  or  producer  or 
harvester  of  aquatic  products,  for  any 
agricultural  or  aquatic  purpose  and 
other  credit  needs  of  the  borrower, 
including  financing  for  basic  processing 
and  marketing  directly  related  to  the 
borrower's  operations  and  those  of  other 
eligib*o  farmers,  ranchers,  and 
producers  or  harvesters  of  aquatic 
products. 

(4)  "Loan  contract"  means  any  written 
agreement  under  which  a  qualified 
lender  lends  or  agrees  to  lend  funds  to  a 
borrower  in  consideration  for.  among 
other  things,  the  borrower's  promise  to 
repay  the  loaned  funds  at  an  agreed- 
upon  rate  of  interest. 

(5)  "Loan  docimient"  means  any  form, 
application,  agreement  contract 
instrument,  or  otherwriting  to  which  a 
borrower  affixes  his  or  her  signature  or 
seal  and  which  the  qualified  lender 
intends  to  retain  in  its  files  as  evidence 
relating  to  the  loan  contract  entered  into 
between  it  and  the  borrower,  but  shall 
not  include  any  docimient  related  to  a 
loan  which  the  borrower  has  not  signed. 

(6)  "Qualified  lender"  means: 

(i)  a  System  institution  that  makes 
loans  (as  defined  in  paragraph  (a)(3)  of 
this  section)  except  a  hank  for  , 

cooperatives;  and  | 

(ii)  Each  bank,  institution,  corporeition, 
company,  union,  and  association 
described  in  section  1.7(b)(1)(B)  of  the 
Act  (as  of  July  5, 1968)  but  only  with 
respect  to  loans  discotmted  or  pledged 
under  section  1.7(b)  of  the  Act  (as  of  July 
5, 1968). 

(b)  Each  qualified  lender  shall  provide 
a  copy  of  all  loan  docimsents  to  the 
borrower  or  the  borrower's  legal 
representative  at  the  execution  of  the 
loan.  Subsequently,  upon  written 
request  of  a  borrower  or  a  borrower's 
legal  representative,  a  qualified  lender 
shall  provide,  as  soon  as  practicable,  a 
copy  of  any  loan  doctuients  signed  by 
the  borrower,  a  copy  of  other  documents 
delivered  by  such  borrower  to  that 
qualified  lender,  and  a  copy  of  each 
appraisal  of  the  borrower's  assets  made 
or  used  by  the  qualified  lender.  One 


copy  shall  be  furnished  free  of  charge. 
The  lender  may  assess  reasonable 
copying  charges  for  any  additional 
copies  requested  by  the  borrower. 

*        *        •        •        * 

Dated:  May  4, 1988. 
David  A.  HiU, 

Secretary,  Farm  Credit  Administration  Board. 
[FR.  Doc.  88-10192  Filed  5-11-88;  8:45  am] 
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12  CFR  Parte  61S  and  618 

Funding  and  Fiscal  Affairs,  lu>an 
Policies  and  Operationa,  and  Funding 
Operations;  General  Provisions 

agency:  Farm  Credit  Administration. 
action:  Imposed  rule. 

summary:  The  Farm  Credit 
Administration  (FCA)  proposes  for 
comment  an  amendment  to  12  CFR  Part 
615,  Subpart  H  that  establishes 
minimum  permanent  capital  standards 
for  Farm  Credit  System  (System) 
institutions.  The  amendment  implements 
section  301  (a)  of  the  Agricultural  Credit 
Act  of  1987,  which  directs  the  FCA  to 
issue  regulations  imder  section  4.3(a)  of 
the  Farm  Credit  Act  of  1971,  establishing 
minimum  permanent  capital  standards 
expressed  as  a  ratio  of  capital  to  assets 
that  takes  into  account  relative  risk 
factors.  The  regulation  provides  for  a 
relative  weighting  of  assets  on  the  basis 
of  risk  and  establishes  a  minimum  ratio 
of  permanent  capital  to  weighted  assets 
that  would  be  phased  in  over  5  years. 
The  proposed  regulation  also  sets  forth 
the  factors  that  should  be  considered  in 
developing  plans  to  achieve  capital 
adequacy  for  each  Farm  Credit  System 
institution.  The  FCA  proposes  to  remove 
existing  S  615.5210  and  add  it  to  Part  618 
as  i  618.8440.  The  FCA  also  proposes  to 
remove  and  reserve  fi  S  615.5220  and 
615.5240  of  Subpart  I,  which  set  forth 
debt  to  capital  ratios  required  under 
prior  law.  The  FCA  withdraws  capital 
adequacy  regulations  that  were 
published  for  comment  on  July  23, 1986 
(51  FR  26402).  prior  to  the  enactment  of 
the  1967  Act  "These  proposed 
regulations  would  have  the  effect  of 
requiring  System  institutions  to  meet  the 
minimum  permanent  capital  adequacy 
levels  specified  in  the  regulations. 
DATES:  Comments  must  be  submitted  on 
or  before  Jime  10, 1988.  A  public  hearing 
is  scheduled  for  June  9, 1988.^See  the 
"Final  Notice  of  Hearings"  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

AODNESSES:  Comments  and  requests  to 
testify  may  be  mailed  (in  tripHcate)  to 
Anne  E.  Dewey,  General  Counsel,  Farm 
Credit  Administration.  1501  Farm  Credit 


Drive,  McLean,  VA  22102-6090.  Copies 
of  all  communications  received  wiU  be 
available  for  examination  by  interested 
parties  in  the  Office  of  General  Counsel, 
Farm  Credit  Administration.  For  address 
of  public  hearings  see  the  "Final  Notice 
of  Hearings"  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  G.  Dunn,  Chief,  Financial 
Analysis  and  Standards -Division, 
Farm  Credit  Administration,  1501 
Farm  Credit  Drive,  McLean.  VA 
22102-5090.  (703)  883-4402, 

or 

Dorothy  J.  Acosta,  Senior  Attorney. 
Office  of  General  Counsel,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean.  VA  22102-509a 
(703)  883-4020,  TDD  (703)  883-4444. 

SUPPLEMENTARY  INFORMATION:  On  July 
23, 1988,  the  Farm  Credit  Administration 
(FCA)  published  for  comment  proposed 
regulations  (51  FR  26402)  relatLng  to 
capital  adequacy  and  minimum  capital 
for  Farm  Credit  System  (System) 
institutions  pursuant  to  section  4.3(a)  of 
the  Farm  Credit  Act  of  1971  (1971  Act), 
12  U.S.C.  2154.  The  proposed  regulation 
would  have  established  regulatory 
zones  based  on  capital  levels,  within 
which  System  institutions  would  have 
been  authorized  to  take  a  number  of 
actions  that  previously  required  FCA 
approval.  Such  actions  included  the 
establishment  of  interest  rates,  payment 
of  dividends  and  distribution  of 
earnings.  On  October  16. 1986,  the  FCA 
published  for  comment  proposed 
conforming  amendments  to  Parts  614 
and  615  (capital  adequacy  related 
r^ations)  (51  FR  36824). 

On  January  6, 1988.  the  Agricultural 
Credit  Act  of  1987,  Pub.  L 100-233  (1987 
Act)  was  enacted,  amending  the  1971 
Act  to  alter  significantly  the  capital 
structure  of  Farm  Credit  banks  and 
associations  and  to  delete  many 
previously  required  prior  approvals  by 
the  FCA.  System  banks  and  associations 
have  greater  flexibility  to  determine 
their  capital  structure  and  develop 
sources  of  "at-risk"  capital  than  they 
previously  had.  In  addition,  the  1987  Act 
makes  significant  structural  changes  in 
the  System,  requiring  mergers  among  the 
Federal  land  banks  (FLBs)  and  the 
Federal  intermediate  credit  banks 
(FICBs)  in  each  district  and  permitting 
mergers  amon^  all  banks  within  a 
district,  among  banks  for  cooperatives 
(BCs),  among  production  credit 
associations  (PCAs),  and  Federal  land 
bank  associations  (FLBAs)  within  a 
district  and  iMtween  certain  institutions 
in  different  districts.  In  addition.  Federal 


land  bank  associations  may  become 
direct  lenders. 

As  a  result  of  these  statutory  changes, 
described  more  fully  twlow,  the  FCA  has 
determined  that  the  capital  adequacy 
regulations  proposed  for  comment  on 
July  23, 1986,  are  no  longer  appropriate 
and  hereby  withdraws  Siem.  "The  capital 
adequacy  related  regulations  are 
similariy  affected  and  the  FCA  will 
determine  in  the  near  future  what 
adjustments  need  to  be  made  in  the 
current  regulations  and  the  proposed 
amendments. 

1.  Agricultural  Credit  Act  of  1987  (1987 
Act) 

The  1987  Act  makes  significant 
changes  in  the  capital  structure  of  Farm 
Credit  banks  and  associations 
(collectively  "institutions").  New 
capitalization  bylaws  are  required  to  be 
developed  implementing  the  statutory 
changes.  See  section  301(b)  of  the  1987 
Act  The  bylaws  do  not  require  FCA 
prior  approval,  but  must  enable  the 
institution  to  meet  the  minimum  capital 
adequacy  standards  established  by  the 
FCA  and  must  have  majority 
stockholder  approval. 

The  statutory  requirement  to  purchase 
stock  is  reduced  from  5  percent  to  2 
percent  of  $l,O0a  whichever  is  less, 
although  the  iiutitution  may  require 
more  under  its  bylaws.  Such  stock  need 
not  be  retired  upon  repayment  of  the 
loan  or  otherwise  at  the  option  of  the 
borrower  retirement  must  be  solely  at 
the  discretion  of  the  board  of  directors. 
No  retirement  can  be  made  unless  the 
institution  meets  the  minimimi  capital 
adequacy  standards  established  by  the 
FCA  under  section  4.3(a)  of  the  1971  Act 
Voting  stock  may  only  bie  held  by 
borrowers  who  are  fanners,  randiers, 
producers  or  harvesters  of  aquatic 
products,  and  eligible  cooperatives;  non- 
voting stock  may  be  issued  to  non- 
borrowers.  Voting  stock  must  be 
converted  to  non-voting  stock  within  2 
years  of  loan  repayment  All  stock  is 
freely  transferable. 

A  distinction  is  made  between  the 
new  "at-risk"  stock  and  "eli^^ble 
borrower  stock."  which  is  protected 
firom  impairment  Section  201  of  the  1987 
Act  amends  the  1971  Act  to  add  a  new 
section  4.9A.  which  requires  the 
institution  to  retire  sudi  protected 
"eligible  borrower  stock"  at  par  value 
upon  repayment  of  the  loan,  whether  or 
not  such  stock  is  impaired.  Section  201 
also  provides  for  such  impairments  to  be 
cured  with  Federal  financial  assistance, 
which  is  exchanged  for  preferred  stock 
issued  to  the  Farm  Credit  System 
Assistance  Corporation,  an  entity 
created  by  the  1967  Act  "Eligible 
borrower  stock"  ia  defined  as  stock. 
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participation  certificates  and  allocated 
equities,  issued  or  allocated  to  persons 
other  than  Farm  Credit  System 
institutions,  and  which  was  outstandhig 
on  the  date  of  enactment  or  issued  after 
enactment  as  a  condition  of  obtaining  a 
loan  but  before  the  earUer  of  9  months 
from  enactment  or  the  date  the 
institution  adopts  capitalization  bylaws 
under  the  1987  Act.  The  bylaws  must 
require  holders  of  eligible  borrower 
stock  to  exchange  a  portion  of  it  for 
new,  at-risk  stock. 

Section  4.3(a)  of  the  1971  Act  added 
in  1985,  requires  the  FCA  to  adopt 
minimum  capital  standards  for  Farm 
Credit  System  institutions  and 
empowers  the  FCA  to  issue  directives  to 
institutions  that  fail  to  maintain  capital 
at  or  above  the  minimum  standard,  in 
addition  to  any  other  enforcement 
powers  available  to  the  FCA.  Such 
directives  may  require  the  institution  to 
develop  and  adhere  to  a  plan  that  would 
enable  the  minimum  capital  standard  to 
be  met.  In  addition,  the  FCA  is  allowed, 
in  its  discretion,  to  consider  such  a 
failure  an  unsafe  and  imsound  condition 
and  to  consider  the  institution's  progress 
toward  meeting  the  standard  when 
considering  whether  to  give  prior 
approvals  required  under  the  1971  Act  to 
any  proposal  to  divert  earnings  or 
otherwise  impede  the  institution's 
progress  in  meeting  its  minimum  capital 
level.  Section  4.3(b)(3);  12U.S.C.  2154. 

While  the  1987  Act  eliminated  many 
requhed  prior  approvals  by  the  FCA,  the 
provisions  of  section  4.3(a)  of  the  1971 
Act  were  not  changed.  However,  section 
301(a)  of  the  1987  Act  directs  the  FCA  to 
issue  regulations  under  section  4.3(a) 
establishing  for  Farm  Credit  System 
institutions  minimum  "permanent 
capital"  standards  that  specify  fixed 
percentages  representing  the  ratio  of 
permanent  capital  of  the  institution  to 
the  assets  of  the  institution,  talcing  into 
consideration  relative  risk  factors,  as 
determined  by  the  FCA.  Minimum 
permanent  capital  standards  are 
required  to  be  phased  in  over  a  5-year 
period  and  must  be  based  on  financial 
statements  of  the  institutions  prepared 
in  accordance  with  generally  accepted 
accounting  principles  (GAAP). 

"Permanent  capital "  is  defined  as 
"current  year  retained  earnings, 
allocated  and  unallocated  earnings,  all 
surplus  (less  allowances  for  losses),  and 
stock  issued  by  a  System  institiition. 
except  stock  that — 

(A)  May  be  retired  by  the  holder 
thereof  on  repayment  of  the  holder's 
loan,  or  otherwise  at  the  option  or 
request  of  the  holder;  or 

(B)  Is  protected  under  section  4.9A  or 
is  otherwise  not  at  risk." 


Section  4.3A(a)(l)x)f  the  1971  Act  added 
by  section  301(b)  of  the  1987  Act. 
"Stock"  is  defined  to  mean  "voting  and 
nonvoting  stock  (including  preferred 
stock),  equivalent  contributions  to  a 
guaranty  fund,  participation  certificates, 
allocated  equities,  and  other  forms  and 
types  of  equities."  Section  4.3A(a)(2)  of 
the  1971  Act.  as  amended. 

The  effect  of  these  definitions  Is  to 
include  within  permanent  capital  all 
capital  in  System  institutions  except 
that  which  is  protected  under  section 
4.9A  of  the  1971  Act.  as  amended,  or  is 
otherwise  not  at  risk,  and  that  which 
must  he  retired  upon  repayment  of  the 
loan  or  otherwise  at  the  option  of  the 
borrower. 

In  response  to  the  statutory  directive 
to  issue  regulations  under  section  4.3(a) 
of  the  1971  Act  establishing  minimum 
permanent  capital  standards,  the  FCA 
issued  an  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  on  February  17, 
1988  (53  FR  4842).  requesting  comment 
on  a  proposed  approach  that  would  be 
similar  to  the  risk-adjusted  capital 
proposals  of  other  Federal  bank 
regulatory  agencies  and  on  a  number  of 
related  issues.  The  comment  period 
closed  on  March  1, 1988. 

Comments  were  received  bom  the 
Farm  Credit  Corporation  of  America 
(FCCA)  on  behalf  of  the  37  Farm  Credit 
banks,  several  individual  Farm  Credit 
districts,  a  number  of  production  credit 
associations  and  Federal  land  bank 
associations,  the  American  Bankers 
Association,  the  United  States  League  of 
Savings  Institutions,  and  the  National 
Farmers  Union.  A  summary  of  the  issues 
raised  in  the  ANPRM  and  ibe  comments 
received  follows. 

n.  Summary  of  Comments 

A.  Level  of  Required  Minimum 
Permanent  Capital 

The  FCA  stated  in  the  ANPRM  that 
capital  must  be  sufficient  to  protect 
investors,  minimize  the  risk  of 
insolvency  and  provide  for  current  and 
future  needs,  including  protection 
against  rislcs  inherent  in  concentrated, 
single-industry  lending  in  fixed 
geographic  territories,  and  that  minimum 
capital  ratios  should  generally  be  higher 
than  those  set  or  proposed  for  more 
diversified  finandal  institutions. 

Two  Farm  Credit  districts,  the 
American  Bankers  Association  and  the 
United  States  League  of  Savings 
Institutions  supported  the  FCA's 
contention  that  capital  levels  should  be 
generally  higher  for  single-industry 
lenders  with  a  lack  of  geographic 
diversification.  One  Farm  Credit  district 
asserted  that  capital  levels  even  far  in 
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excess  of  those  now  proposed  for   I 
diversified  financial  institutions  would 
not  have  been  adequate  to  allow  a 
number  of  System  institutions  to  survive 
without  assistance  from  inside  and  i 
outside  the  System.  | 

The  National  Farmers  Union  agreed 
that  single-industry  lending  in  fixed 
geographical  territories  poses  greater 
risk  that  those  faced  by  diversified 
financial  institutions,  but  voiced  concern 
that  higher  capital  standards  would 
result  in  higher  interest  rates  to 
borrowers,  which  would  result  in    ^ 
borrower  flight  firom  the  System. 

The  FCCA  did  not  agree  that  capital 
standards  for  Farm  Credit  institutions 
should  be  higher  than  for  commercial 
banks.  The  FCCA  argued  that  System 
institutions  have  less  liquidity  risk  than 
commercial  banks  because  of  the 
System's  status  as  a  "sponsored"     . 
agency  with  access  to  the  financial  | 
markets  not  available  to  commerciid 
banks,  the  protection  afforded 
debtholders  by  joint  and  several      | 
liability,  the  active  secondary  market  In 
System  debt  issues,  the  easier  access  to 
liquidity  through  Federal  Reserve 
purchase  of  debt  issues,  and  the  absence 
of  demand  deposits.  In  addition,  the 
FCCA  argued  that  commercial  banks 
have  more  payment  system  risk,  more 
country  risk,  more  single  borrower  j 
lending  concentrations  and  a  lower! 
percentage  of  collateralized  loans.  The 
FCCA  pointed  out  that  other 
"sponsored"  agencies,  such  as  the  i 
Federal  National  Mortgage  Association, 
are  capitalized  at  lower  rates  than 
commercial  banks  because  of  their 
limited  liquidity  risks  and  that  the  Farm 
Credit  System  Insurance  Corporation 
(created  by  section  302  of  the  1987  Act) 
will  provide  greater  protection  for 
"insured"  System  liabilities  than  do 
Federal  Deposit  Insurance  Corporation 
assets  for  insured  commercial  deposits. 
(After  January  6. 1989,  System  debt 
issuances  will  be  considered  "insured" 
pursuant  to  section  302  of  the  1987  Act.) 

The  FCCA  also  argued  that  the  need 
to  be  competitive  imposes  a  practical 
limit  on  the  amount  of  permanent  capital 
that  can  be  accumulated,  inasmuch  as 
the  cost  of  accumulating  new  capital 
would  either  be  passed  on  to  borrowers 
in  the  form  of  higher  interest  rates  or 
would  reduce  capital  that  could       i 
otherwise  be  accumulated,  or  both. 
Finally,  the  FCCA  asserted  that  the 
agricidtiu'al  industry  is  extremely 
diversified  with  a  broad  variety  of 
products,  market  factors  and  economic 
conditions.  Several  commenters  stated 
that  the  mergers  of  the  Federal  land 
banks  and  the  Federal  intermediate 
credit  banks  would  result  in  wider 


diversification  in  die  resulting  Farm 
Credit  banks  than  has  existed 
heretofore. 

The  FCCA  suggested  that  a  minimum 
permanent  capital  standard  in  the  range 
of  3  to  4  percent  be  established  for  all 
System  banks  and  associations.  One 
Farm  Credit  district  suggested  that 
institutions  be  expected  to  achieve  a  3 
percent  ratio  by  the  end  of  the  second 
year  of  the  phase-in  period  and  4 
percent  by  the  fifth  year.  Another 
believed  that  the  rate  should  be  higher 
than  the  4  percent  core  capital  ratio 
proposed  by  the  other  regulators.  An 
association  suggested  that  SV»  percent 
would  be  an  appropriate  ratio. 

Several  commenters  urged  the  FCA 
not  to  respond  to  the  System's  single- 
industry  lending  status  and  the 
adversity  of  the  last  4  years  with 
excessive  capital  requirements  in  the 
belief  that  the  System  could  have 
weathered  the  recent  adversity  had  its 
capital  levels  been  high  enou^  To  do 
so,  it  was  argued,  would  be  self- 
defeating  to  the  System  in  its  attempt  to 
obtain  new  capital,  in  that  institutions 
would  be  unable  to  pay  a  return  to 
providers  of  capital  and  would  be  forced 
to  chai^  uncompetitive  rates  to 
borrowers. 

Several  commenters  stated  that  the 
FCA  must  take  into  account  the-fact  that 
the  allowance  for  losses  is  excluded 
from  the  statutory  definition  of 
permanent  capital  in  the  1987  Act,  while 
other  regulators  include  the  general 
portion  of  the  allowance  in  the  capital 
base.  One  commenter  stated  that  Farm 
Credit  System  institutions  should  be 
allowed  to  do  the  same  in  order  to  be 
competitive  with  commercial  banks. 
One  commenter  asserted  that,  if  the 
risks  in  the  loan  portfolio  are  properly 
identified  and  the  allowance  for  losses 
is  adequate.  System  institutions  carry 
proportionately  fewer  risk  assets  on 
their  balance  sheets  than  do  more 
diversified  institutions,  since  the 
remainder  of  the  PCA's  assets  are 
invested  in  the  PICB  and  in  faciUties  and 
equipment  used  in  the  operation  of  the 
business. 

One  conunenter  opined  that  there 
should  be  local  participation  in 
establishing  minimum  permanent  capital 
ratios.  The  commenter  believed  that 
local  markets  and  the  risk  associated 
with  specific  commodities  should  be 
considered. 

B.  Single  or  Multiple  Standards 

In  the  ANPRM,  the  FCA  invited 
comment  on  whether  there  should  be  a 
single  standard  for  all  System 
institutions  or  different  standards  that 
reflect  the  different  levels  of  risk 


inherent  in  the  operations  of  different 
types  of  institutions. 

The  FCCA  favored  a  single  standard 
in  view  of  the  potential  complexity  of 
the  prospective  System  structure.  The 
FCCA  believed  that'the  differences  in 
risk  could  be  addressed  by  risk- 
adjusting  the  assets  and  establishing  the 
allowance  for  losses  at  an  appropriate 
level. 

Several  other  commenters  supported 
the  idea  of  using  one  standard  for  all 
institutions  and  accounting  for  the 
differences  in  the  risk-weighting  of  the 
assets.  One  commenter  suggested 
developing  extensive  and  sophisticated 
asset  risk-weighting  categories  that  are 
reflective  of  the  structural  nature  of  the 
System  as  it  evolves  under  the 
provisions  of  the  1987  Act  and  the 
collateral  type  and  quality  of  the  loan. 

On  the  other  hand,  some  commenters 
beUeved  that  the  risk-weighting  of 
assets  would  not  adequately  address  the 
differences  in  risk  evidenced  by  the 
historical  loss  records  of  the  various 
institutions.  One  commenter  noted  that 
the  recent  stress  in  the  agricultural 
sector  impacted  different  institutions  in 
the  same  district  differently  and  that 
differential  minimmn  permanent  capital 
standards  should  be  established  after 
the  differences  have  been  quantified 
and  studied 

A  number  of  associations  urged  the 
FCA  to  consider  the  relationship 
between  the  associations  and  their 
district  banks  in  setting  capital 
standards.  Several  commenters  noted 
that  the  association's  ability  to  meet 
capitalization  requirements  depends  on 
the  actions  of  the  district  banks  in 
setting  interest  rates,  passing  operating 
and  other  costs  to  the  association, 
establishing  the  required  investment  in 
the  bank  and  approving  interest  rates 
and  operating  budgets.  These 
conunenters  urged  the  FCA  to  issue 
regulations  that  would  insure  that  the 
associations  have  the  same  opportunity 
to  meet  capitalization  standards  as  do 
district  banks. 

Another  commenter  suggested  that  the 
regulations  impose  restrictions  on  the 
transfer  of  capital  between  a  Farm 
Credit  bank  and  its  associations,  which 
would  have  the  effect  of  requiring  the 
bank  to  raise  capital  from  outside 
sources  rather  than  through  raising  the 
cost  of  funds  to  the  associations.  "Ilie 
commenter  also  urged  that  FCA  merger 
regulations  require  the  merged 
association  to  meet  a  specific  capital 
adequacy  standard  upon  chartering,  to 
prevent  non-viable  associations  from 
merging  and  utilizing  capital  which 
would  be  better  utilized  by  viable 
associations,  and  that  Farm  Credit 
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banks  be  prohibited  from  distributing 
capital  to  merging  associations  that 
cannot  meet  the  capital,  adequacy 
Standards. 

One  commenter  noted  that  the  capital 
adequacy  ratios  should  logically  depend 
in  large  part  upon  what  the  FCA  and 
System  institutions  envision  the  future 
functions  of  bank  and  associations  to 
be.  The  commenter  stated  that  the 
Congressional  intent  evident  in  the  new 
legislation  to  decentralize  more 
responsibility  to  associations  is  likely  to 
result  in  System  institutions  that  are  not 
as  closedly  tied  together  as  vertically 
integrated  financial  intermediaries  as 
they  have  been  in  die  past.  The 
commenter,  therefore,  suggested  that  a 
flexible  treatment  of  capital  necessary 
to  offset  risks  involved  in  asset  liability 
management  may  be  needed,  as  well  as 
higher  levels  of  capital  to  compensate 
for  the  loss  of  the  protective  supervision 
of  Farm  Credit  banks.  These  changes, 
the  commenter  suggested,  argue  for 
differential  capital  levels.  An 
association  that  if  fully  involved  in  asset 
liability  management  may  need  more 
stringent  liquidity  policies  and 

Srocedures,  and  also  more  capital,  than 
le  association  that  simply  discounts 
most  of  its  assets  with  an  intermediary 
wholesaler  such  as  a  Farm  Credit  bank. 

One  commenter  urged  the  FCA  to 
require  disclosure  of  the  ciurent  year's 
ratio  of  income  to  capital  as  well  as  the 
three  previous  year's  ratios  and 
projections  for  the  next  3  years. 

3.  Risk-Based  Capital  Approach 

In  die  ANPRM.  die  FCA  stated  its 
intention  to  consider  the  adoption  of  a 
risk-based  approach  similar  to  the 
proposed  Interagency  Guidelines 
published  on  March  15, 1988.  by  the 
Board  of  Governors  of  the  Federal 
Reserve  System  (Federal  Reserve),  the 
Comptroller  of  the  Currency 
(Comptroller)  and  die  Federal  Deposit 
Insurance  Corporation  (FDIC),  (53  FR 
8550)  modified  to  reflect  die  relative  risk 
factors  inherent  in  the  System 
institutions  and  the  unique  nature  of 
permanent  capital  as  defined  by  the 
1987  Act  The  Interagency  Guidelines 
are  based  on  several  years  of  study  and 
are  intended  to  promote  the  stabiUty  of 
the  banking  system  and  bring  some 
degree  of  uniformity  to  capital  standards 
so  that  there  is  competitive  equity 
among  institutions  subject  to  the 
oversight  of  different  regulators. 

Under  the  Interagency  Guidelines, 
assets  wotdd  be  assigned  to  categories 
ranging  fitim  0  to  100  prcent  acoording  to 
the  risk  inherent  in  the  particular  type  of 
asset  Assets  assigned  to  the  0  percent 
category  would  be  deemed  to  present  no 
risk  and  would  be  excluded  fiom  the 


asset  base  altogether  for  the  pujpose  of 
determining  the  institution's  permanent 
capital  ratio.  Assets  having  the  greatest 
risk  would  be  assigned  to  the  100 
percent  category  and  the  full  face 
amount  of  the  asset  would  be  included 
in  the  asset  base.  Assets  having 
intermediate  degrees  of  inherent  risk 
would  be  assigned  to  intermediate 
percentage  risk  categories  and  the  face 
amount  of  the  asset  included  in  the  asset 
base  to  the  extent  of  the  assigned 
percentage.  The  institution's  permanent 
capital  would  then  be  divided  by  the 
institution's  risk-adjusted  asset  base  to 
arrive  at  the  permanent  capital  ratio, 
which  wotdd  be  expressed  as  a 
percentage. 

The  Interagency  Guidelines  utilize 
two  measures  for  commercial  banks:  (1) 
"tier  one,"  core  capital;  and  (2)  "tier 
two,"  total  capital,  which  includes  core 
capital  plus  certain  elements  of 
supplementary  capital.  Core  capital 
consists  of  stockholder's  equity 
(common  stock,  surplus,  and  retained 
earnings — ^includlhg  disclosed  capital 
reserves  that  represent  an  appropriation 
of  retained  earnings,  net  of  Treasury 
stock  and  foreign  currency  translation 
adjustments);  minority  interest  in 
common  stoddiolder's  equity  accounts 
of  unconsolidated  subsidiaries;  and, 
during  the  transition  period,  certain 
supplementary  capital  elements. 
Supplementary  capital  consists  of  the 
general  allowance  for  losses  on  loans 
and  leases;  perpetual  and  long-term 
preferred  stock  (original  maturity  of  at 
least  20  years);  hybrid  capital 
instruments— including  perpetual  debt 
mandatory  convertible  securities  and 
subordinated  debt  and  intermediate 
term  preferred  stock  (original  maturity 
of  7  years  or  more). 

Many  commenters  supported  the  use 
of  risk-adjusted  capital  standards  • 
similar  to  those  used  by  other 
regulators.  The  FCCA  noted  diat  die 
substantive  research,  discussion,  and 
agreement  among  Federal  banking 
regulators  make  it  an  appropriate  model 
for  the  System  and  that  such  an 
approach  is  consistent  with  the 
Congressional  intent  underlying  section 
301.  The  FCCA  propoosed  a  risk- 
weighting  of  assets  that  is  similar  to  that 
used  in  the  Interagency  Guidelines,  with 
some  modifications  for  assets  unique  to 
die  System.  For  example,  the  FCCA 
proposed  that  investments  in  System 
institutions  be  risk-weighted  at  0  percent 
and  that  loans  to  System  be  risk- 
weighted  at  75  percent.  The  FCCA 
argued  that  such  assets  have  less 
exposure  to  loss  than  loans  and  assets 
generally  by  reason  of  the  unique 
protective  devices  available  ciurentiy 
and  prospectively  to  System  institutions, 


such  as  joint  and  several  liability,  the 
availability  of  financial  assistance 
through  the  Farm  Credit  System 
Assistance  Board,  and  the  protection  to 
be  provided  through  the  Farm  Credit 
System  Insurance  Corporation. 

The  FCCA  favored  a  single  measure 
of  minimum  capital  over  the  two-tier 
approach  of  the  Interagency  Guideline. 
One  Farm  Credit  district  urged  the  FCA 
not  to  use  a  standard  based  on  a  ratio  of 
unallocated  surplus  to  assets.  However, 
several  commenters  suggested  that  the 
regulatory  standards  developed  by  the 
FCA  be  treated  as  miiiimum  guidelines 
and  that  the  institution  be  held 
accountable  for  maintaining 
"appropriate  levels"  of  capitala,  which 
may  be  in  excess  of  the  regulatory 
minimum. 

The  American  Bankers  Association 
(ABA)  urged  the  FCA  to  monitor  the 
progress  of  the  risk-based  capital 
proposals  of  the  other  regulators  to 
ensure  that  the  regulations  adopted  by 
FCA  at  least  meet  the  standards  for 
commercial  banks  and  included  its 
comments  on  the  risk-based  capital 
proposals  of  the  other  regulators.  The 
ABA'S  comments  were  generally  critical 
of  the  proposals  of  the  other  regulators 
as  a  mandatory  approach  and  urged  the 
other  regulators  to  allow  the  industry  to 
develop  risk-based  capital  guidelines. 

D.  Off-Balance-Sheet  Items 

In  die  ANPRM,  die  FCA  stated  its 
intention  to  require  capital  support  for 
certain  off-balance-sheet  items,  such  as 
undisbursed  commitments,  letters  of 
credit  and  similar  obUgations  that  have 
some  risk,  by  assigning  them  some 
weight  for  inclusion  in  the  risk-adjusted 
asset  base. 

Comments  received  on  weighting  off- 
balance-sheet  items  were  generally 
supportive.  One  commenter  favored 
including  undisbursed  commitments 
only  if  they  caimot  be  %vithdrawn.  The 
FCCA  stated  diat  die  weighting  of  off- 
balance-sheet  items  should  be 
consistent  with  the  Interagency 
Guidelines,  but  that  only  amount- 
specific  commitments  should  be  risk- 
weighted.  For  example,  commitments 
under  joint  and  several  liabihty  and  loss 
sharing  agreements  or  guarantees 
should  be  specifically  excluded  until 
such  time  as  events  occur  that  define  the 
amount,  as  determined  under  GAAP,  of 
the  commitments. 

£".  Phase-In  Period 

In  die  ANPRM.  die  FCA  stated  its 
intention  to  propose  interim  target  ratios 
which  would  be  greater  each  year  untd 
the  fifth  year  when  the  minimum 
permanent  capital  standard  must  be  met 
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and  to  prohibit  the  payment  of 
dividends  and  patronage  until  the  fifth 
year  standard  is  met 

The  FCCA  noted  that  during  the  first  5 
years  certain  System  banks  and 
associations  may  need  to  rely  upon 
retained  earnings  as  the  |»imary  method 
of  accumolating  permanent  capital  to 
meet  minimum  capital  adequacy 
standards  and  that  a  number  of 
institutions  may  be  unable  to 
accumulate  sufficient  permanent  capital 
within  the  next  5  years  to  meet  the 
standard,  even  if  they  are  well  managed. 
The  FCCA  suggested  that  the  PCA 
periodically  conduct  an  institution-by- 
institution  evaluation  of  progress  in 
meeting  die  capital  adequacy  standard 
and  establish  regulatory  oversight 
accordingly,  giving  considerable  weight 
to  the  trend  in  accumulation  of  capital  in 
addition  to  the  absolute  level  attained. 
The  FCCA  recognized  that  regulatory 
enforcement  action  is  both  necessary 
and  appropriate  where  the  standard  has 
not  been  met  during  the  phase-in  period 
and  caimot  be  realistically  projected  in 
a  sound  business  plan,  but  suggested 
that  no  regulatory  action  be  taken 
against  an  institution  that  is  effectively 
managed  and  has  a  total  capital 
(including  protected  stock)  of  greater 
than  3  percent  of  weighted  risk  assets 
and  a  positive  trend  in  the  accumulation 
of  permanent  capital  even  though  the 
minimum  permanent  capital  standard 
has  not  yet  been  met  This  approach 
contonplates  that  the  FCA  aiui  each 
institution  would  negotiate  a  trend  line 
(not  necessarily  linear)  with  the 
objective  of  meeting  the  capital 
adequacy  standard,  even  if  doing  so 
requires  longer  than  a  5-year  period. 

The  FCCA  and  a  number  of  other 
commenters  urged  the  FCA  to 
reconsider  its  intention  to  prohibit  the 
payment  of  patronage  refunds  or 
dividends  until  the  final  minimum 
standard  is  met  It  was  argued  that  such 
a  prohibiticHi  will  make  it  difficult  for 
Farm  Credit  System  institutions  to 
develop  sources  of  capital  other  than 
required  borrower  capital  and.  to  the 
extent  borrowers  have  anticipated  such 
distributions  as  a  reduction  of  their 
borrowing  costs,  may  cause  borrower 
flight  from  System  institutions.  The 
FCCA  proposed  an  alternative  by  which 
a  System  institution  is  allowed  to  pay 
patronage  refunds  and  dividends  as  long 
as  the  interim  targets  negotiated 
between  the  institution  and  the  FCA  are 
met  Several  commenters  agreed  with 
this  proposal.  One  commenter  noted 
that  the  assodatian  mi^t  be  able  to  get 
borrowers  to  convert  protected  stock  to 
new.  at-risk  stock  if  the  customers  were 


assured  of  getting  a  return  on  their 
investment 

One  Farm  Credit  district  urged  that 
phase-in  regulations  be  specific  enoo^ 
to  avoid  subjective  jodgments  by  the 
FCA,  with  quantifiable  measures  and 
standards  established  throogh 
regulation,  and  that  the  institution's 
capital  management  not  be  hampered  by 
an  "aU  or  none"  philoeophy  for  payment 
of  dividends  and  patronage  except  in 
circumstances  where  there  is  a  safety 
and  soimdness  issue. 

Several  assodatioos  requested  diet 
the  FCA.  in  estaUishing  interim 
standards,  take  into  account  non- 
recurring events  that  temporarily  distort 
the  capital  on  an  institution,  such  as  the 
significant  adverse  impact  of  the  Tax 
Reform  Act  of  1986  on  production  credit 
associations  that  had  substantial  loan 
loss  reserves. 

Commenters  were  generally 
supfKKtive  of  requiring  a  plan  during  the 
phase-in  period  to  adiieve  the  minimum 
permanent  capital  standard.  One 
commenter  noted  that  such  plans  should 
address  dividends  and  endmsed  the 
components  of  the  finandal  plan  that 
was  required  in  the  capital  adequacy 
regulations  proposed  by  the  FCA  on  July 
23, 1986.  One  commenter  beheved  that 
plans  would  be  particularly  helpfiil 
"during  the  interim  period  in  whidi  FCA 
prohibited  from  takhig  certain  regulatory 
actions  solely  because  of  the  failure  of 
institutions  to  meet  minimum  adequacy 
standards."  This  commenter  believed 
that  the  requirement  should  be  lifted 
when  the  minimum  cafMtal  reqniranent 
is  met  and  as  long  as  it  is  maintained. 

F.  Treatment  of  Equitiea 

In  die  ANPRM,  die  FCA  stated  ito 
intention  to  eliminate  "double  duty 
dollars"  in  the  computation  of  the 
permanent  capital  ratia  "DouMe  duty 
dollars"  is  a  term  that  refers  to  the  use 
of  one  dollar  of  real  capital  to  support 
two  credit  risks. 

The  FCCA  encouraged  the  continued 
use  of  "double  duty  hilars,"  stating  that 
such  continuation  would  be  consistent 
with  the  requirements  under  section 
301(a)(lKb)  of  die  1987  Act  and  GAAP. 
The  FCCA  stated  diat  die  use  of  double 
duty  capital  encourages  the  generation 
of  earnings  at  the  discount  lenders  level, 
widi  benefits  passed  to  the  direct 
lenders  dutiu^  the  cooperative 
patronage  refund  process,  thus 
providing  an  eqid^  base  at  the  bank 
level  to  suppwt  its  potential  obligations 
under  joint  and  several  liability,  as  well 
as  any  secondary  risk  in  its  discount 
lending  operation.  The  FCCA  stated, 
however,  that  if  there  were  to  be  an 
adjustment  for  double  duty  dollars  to 
the  extent  that  capital  is  counted  only 


once,  the  capital  should  support  diose 
assets  to  which  the  {Mimary  risk  applies 
and  that  the  assets  to  whidi  a 
secondary  risk  applies  (i.e.  the  bank's 
loan  to  the  assodation)  should  be  risk- 
weighted  at  0  percent. 

Two  districts  and  one  assodation 
favored  eliminating  the  double  duty 
dollar.  One  distrid  dted  analogies  to 
the  treatment  of  unconsolidated 
subsidiaries  and  reciprocal  holdings  by 
the  Interagency  Group.  Another  district 
suggested  that  elimination  of  the  double 
duty  dollar  mi^t  be  accomplished  by 
looking  at  a  Farm  Credit  bank  and  its 
related  assodations  as  a  combined 
entity  for  the  purpose  of  determining  die 
capital  requirements,  since  it  may  be 
difficult  to  allocate  the  capital  between 
the  bank  and  association.  An 
association  suggested  that  the  Farm 
Credit  banks  pay  out  any  future 
earnings  distribution  in  cash,  noting  the 
tax  consequences  of  such  a  change,  but 
also  noting  that  such  a  method  would 
eliminate  the  current  complicated 
accounting  practice.  All  of  the 
commenters  who  commented  on  the 
issue  favored  concentrating  the  capital 
at  the  direct  lender  level  where  the 
primary  risk  resides. 

In  the  ANPRM.  die  FCA  also  stated 
that  equities  that  will  be  paid  to 
borrowers  in  accordance  with 
revolvement  policies  that  entitie  the 
shareholder  to  a  specific  payout  at  a 
specific  time  should  not  be  considered 
as  permanent  capital. 

The  FCCA  stated  its  belief  diat  die 
only  allocated  equities  that  should  be 
exduded  frmn  the  determination  of 
permanent  capital  are  "allocated 
equities  that  were  outstanding  of  the 
date  of  enactment  of  the  1967  Ad  and 
'protected'  under  section  4.9A  of  the 
1971  Act  as  amended  by  the  1987  Ad. 
and  allocated  equities  (in  a  specific 
dollar  amount)  that  will  be  retired  oh  a 
date  certain  by  reason  of  a  specific 
action  of  the  board  of  diredors  of  the 
System  institution  authorizing  such 
specific  retirement"  The  FCCA  stated 
that  until  such  time  as  a  board  of 
directors  establishes  s  date  certain 
claim  against  allocated  equities,  such 
equities  are  at  risk  and  should  be 
considered  permanent  capital. 

One  Farm  Credit  distrid  opined  that 
the  statute  means  for  certain  allocated 
equities  that  were  revolved  only  by 
unilateral  action  of  the  System 
institution's  board  of  diredors  to  be 
considered  at  risk  and  therefore 
"permanAt  capital" 

Several  commenters,  including  the 
FCCA.  urged  the  FCA  to  allow 
institutions  to  count  certain  elements 
that  are  not  considered  permanent 


capital  under  die  1987  Act,  such  as  the 
allowance  for  losses  and  protected 
equities,  in  computing  their  permanent 
capital  ratios,  at  least  during  the  phase- 
in  period.  One  commenter  suggested 
that  protected  equities  might  be 
discounted  in  some  manner  to  reflect 
their  "demand  character." 

G.  Average  Daily  Balances 

In  die  ANPRM,  the  FCA  stated  its 
expectation  that  the  standards  would  be 
applied  on  the  basis  of  daily  average 
balances  of  the  relevant.accounts  for 
each  calendar  quarter. 

Most  commenters  believed  that  it 
would  be  difficult  and  costly  for  many 
institutions  to  close  their  books  on  a 
daily  basis  in  order  to  comply,  and  that 
the  cost  would  outweigh  the  benefits  to 
be  achieved.  The  FCCA  noted  that  die 
seasonal  variation  and  other  loan 
volume  trends  of  System  institutions 
may  cause  a  significant  distortion  in  the 
amount  of  capital  required,  eVen  on  a 
quarterly  basis,  and  that  such 
distortions  may  cause  overstatements  in 
some  cases  and  understatements  in 
others  of  capital  required  against  risk- 
adjusted  assets.  The  FCCA  proposed 
that  the  permanent  capital  ratios  of 
System  institutions  be  calculated  as  of 
the  last  day  of  each  calendar  quarter. 

One  district  suggested  that  the 
standards  be  applied  on  the  basis  of  a 
12-month  rolling  average  of  month-end 
figures  if  12-month  daily  averages  are 
not  considered  feasible.  One  association 
indicated  that  daily  averages  would 
presently  be  a  burdensome  requirement, 
but  that  if  given  sufficient  time,  die 
capacity  to  obtain  daily  average 
balances  could  be  acquired. 

H.  Public  Hearing 

,  The  FCA  hivited  comment  on  whether 
a  public  hearing  would  contribute  to  the 
thorough  airing  of  issues  related  to 
capital  adequacy.  The  response  to  this 
invitation  was  positive.  One  commenter 
suggested  diat  hearings  should  be  held 
in  different  parts  of  the  country.  Another 
suggested  that  a  two-way  discussion 
format  be  used  for  the  hearing.  Another 
requested  diat  the  full  range  of  capital- 
adequacy-related  issues  be  addressed. 

/.  Other  Comments 

The  FCCA  noted  diat  section 
6.9(e)(3)(D)  [probably  hitended  to  be  (B)] 
of  the  1971  Act  added  by  section  201  of 
the  1987  Act  requires  a  treabnent  of  die 
diird  quarter  1988  capital  preservation 
assistance  liabilities  that  is  inconsistent 
widi  GAAP  and  requested  a 
clarification  that  the  term  "GAAP'  as 
used  in  section  301(a)(1)(B)  means 
GAAP  as  adjusted  for  many  exceptions 
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in  accordance  with  section  6.9(e)(3)(D) 
[probably  B]. 

III.  Response  To  Comments 

A.  Capital  Adequacy 

After  careful  consideration  of  the 
comments,  the  FCA  proposes  for 
comment  a  capital  adequacy  regulation 
that  estabUshes  a  single  risk-adjusted 
minimum  permanent  capital  standard  as 
a  baseline  for  capital  adequacy  for  all 
Farm  Credit  System  institutions  engaged 
in  lending  or  leasing.  The  proposed 
regulation  is  modeled  after  the 
Interagency  Guidelines  proposed  by  the 
other  Federal  regulators.  The  FCA 
believes  the  Interagehcy  Guidelines  are 
an  appropriate  model  for  risk-weighting 
assets,  even  though  Farm  Credit  System 
instititions  are  cooperatively  organized, 
inasmuch  as  the  risks  associated  with 
various  types  of  assets  are  the  same 
regardless  of  the  organizational  form  of 
the  institution  that  holds  them  (aldiough 
rates  should  generally  be  higher  for 
single-industry  lenders). 

The  proposed  minimum  permanent 
capital  standard  is  primarily  designed  to 
protect  against  credit  or  counterparty 
risk  that  is  interent  in  the  investment 
servicing,  lending,  and  leasing 
operations  of  System  institutions,  and 
which  is  not  accounted  for  by  the 
allowance  for  losses.  Other  types  of  risk, 
such  as  interest  rate,  liquidity,  funding, 
and  operational  risks  are  not  fully  taken 
into  account  by  the  minimum  standard. 
Such  risks  arising  from  management 
decisions  made  in  the  normal  course  of 
operations  vary  significanUy  among 
institutions  and  will  require  capital 
levels  greater  than  those  required  by  the 
proposed  minimum  permanent  capital 
standard. 

Establishment  of  a  minimum 
permanent  capital  standard  does  not 
relieve  the  boards  of  directors  and 
managements  of  System  institutions 
from  their  obligation  to  evaluate  and 
determine  an  adequate  level  of  total 
capital.  Overall  capital  adequacy  should 
be  set  at  a  level  to  provide  a  base  for 
required  growth  and  a  buffer  to  protect 
the  institution's  owners  and  creditors 
from  futiue  adversity.  It  should  also 
provide  for  risks  not  taken  into  account 
by  the  minimum  standard.  An 
institution's  overall  capital  requirements 
can  only  be  determined  after  careful 
review  of  specific  circumstances  in  each 
individual  institution,  such  as:  quality  of 
policies,  procedures,  and  internal 
controls;  capability  and  experience  of 
management  quantity  and  quaUty  of 
earnings;  adequacy  of  the  allowance  for 
credit  losses;  adequacy  of  liquid  funds; 
needs  of  the  institution's  customer  base; 


and  any  other  risk-oriented  activities 
requiring  additional  capital. 

A  final  assessment  of  overall  capital 
adequacy  must  take  into  account  each 
of  these  conditions  including,  in 
particular,  the  level  and  severity  of 
problem  and  dassified  assets,  fhe 
minimum  permanent  capital  ratio 
proposed  by  die  FCA  is  but  one  element 
in  the  determination  of  overall  capital 
adequacy,  which  determination  may 
differ  si^iificantiy  from  conclusions  that 
might  be  drawn  solely  from  the 
institution's  risk-based  capital  ratio. 

B.  Single  Standard  for  All  Institutions 

The  proposed  regulation  adopts  a 
single  standard  for  all  System 
institutions  rather  than  multiple  rates 
reflective  of  the  different  levels  of  risk 
inherent  in  the  lending  and  leasing 
operations  of  the  various  Farm  Credit 
System  mstitutions.  The  FCA  is  well 
aware  that  the  historical  loss  experience 
of  different  types  of  Farm  Credit  System 
institutions  varies  widely  and  that 
capital  needs  among  institutions  of  the 
same  type  may  differ  greatly  from 
institution  to  institution.  However,  the 
minimum  standard  is  intended  to 
provide  for  risks  inherent  in  and 
common  to  lending  institutions  whether 
or  not  they  are  organized  as 
cooperatives.  In  this  regard,  the  risk- 
weighting  of  assets  allows  for  the  single 
rate  to  have  a  differential  impact  on  an 
institution-by-institution  basis, 
inasmuch  as  institutions  with 
proportionately  more  high  risk  assets 
would  be  required  to  have  more  capital 
even  though  the  rate  is  the  same. 

The  FCA  does  not  propose  to  weight 
assets  on  the  basis  of  the  condition  or 
classification  of  the  loan.  These 
differences  will  be  reflected  in  the 
allowance  for  losses,  which,  though  not 
included  in  the  computation  of  the 
permanent  capital  ratio,  will  affect  the 
determination  of  the  overall  capital 
adequacy  of  an  institution.  Nor  does  the 
FCA  propose  to  attempt  to  weight  assets 
on  the  basis  of  type  of  commodity  or 
geographic  area  or  local  markets.  The 
difficulty  of  making  such  numerous, 
sophisticated  judgment  on  these 
dynamic  relative  risk  factors  makes  this 
an  impracticable  approach.  Differences 
in  rislc  exposure  resulting  from  these 
factors,  as  well  as  other  risks  which  may 
vary  ntim  institution  to  institution,  such 
as  interest  rate,  Uquidity,  and 
operational  risks,  must  be  determined 
and  provided  for  by  the  board  of 
directors  in  determining  the  overall 
capital  requirements  for  each  institution. 
The  adoption  of  a  single  minimum 
standard  for  all  System  institutions 
would  be  consistent  with  Interagency 
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Guidelines  on  risk-adjusted  capital 
proposed  by  the  Federal  Reserve,  the 
Comptroller,  and  the  FDIC  (collectively, 
the  Interagency  Group). 

The  FCA  proposes  to  make  the  Farm 
Credit  Leasing  Corporation  [Leasing 
Corporation]  subject  to  the  proposed 
minimum  permanent  capital  standards. 
The  Leasing  Corporation  is  exposed  to 
risks  similar  to  those  encountered  by 
Farm  Credit  banks  and  associations, 
inasmuch  as  leasing  is  a  functional 
equivalent  of  lendii^.  If  lessees  fail  to 
perform  in  accordance  with  their  lease 
terms,  the  Leasing  Corporation  may  be 
left  holding  depreciated  assets  of  little 
or  no  value.  Because  the  risks  are 
similar,  the  FCA  proposes  that  the 
Leasing  Corporation  be  subject  to  the 
same  minimum  permanent  capital 
standards  as  System  banks  and 
associations. 

The  proposed  regulation  does  not 
establish  a  minimum  permanent  capital 
standard  for  the  Federal  Farm  CrecUt 
Funding  Corporation,  the  FCCA.  the 
Federal  Agricultural  Mortgage 
Corporation,  or  the  Financial  Assistance 
Corporation,  all  of  which  are  Farm 
Credit  System  institutions.  Capital 
standards  for  these  institutions  must  be 
approached  differently  since  they  are 
not  primarily  engaged  in  lending  and 
leasing  operations.  The  FCA  is 
considering  what  standards  are 
appr(q)riate  for  such  institutions. 

C.  Asset  Risk  Weights 

After  a  careful  review  of  the  asset 
risk-weights  proposed  by  the 
Interagency  Group  and  comments 
received  on  the  ANPRM.  the  FCA  has 
determined  to  propose  for  comment  the 
asset  risk-wei^t  categories  developed 
by  the  Interagency  Group  of  0. 10,  20,  50 
and  100  percent.  The  proposed  wei^t 
categories  for  risk  assets  are  determined 
primarily  on  the  basis  of  the  type  of 
instrument  and  the  type  of  obligor.  The 
only  forms  of  collateral  that  are  formally 
considered  by  the  risk  asset  framework 
are  obligations  of  the  U.S.  Government 
and  its  agencies  and  obligations  of  U.S. 
Government-sponsored  agencies.  The 
only  guarantees  that  are  recognized  for 
weighting  purposes  are  guarantees  of 
the  U.S  Government,  U.S.  Government- 
sponsored  agencies,  and  domestic  State 
and  local  governments.  However,  other 
forms  of  collateral  or  guarantees  would 
be  taken  into  account  in  evaluating  the 
adequacy  of  an  institution's  allowance 
for  losses  to  property  value  the  credit 
portfolio.  The  allowance  for  losses  is 
expressly  excluded  from  the  statutory 
defoiition  of  permanent  capital  in  the 
1967  Act  However,  the  adequacy  of  the 
allowance  for  losses  must  be  addressed 
by  the  board,  and  management  of  each 


institution  fand  examined  by  the  FCA 
for  adequacy)  in  determmuig  the  overall 
capital  requirements  of  the  institution. 

The  FCA  does  not  agree  with  the 
FCCA  that  System  loans  and 
investments  should  cany  a  lower  risk- 
weight  because  of  unique  System 
protective  devices,  especially  Federal 
financial  assistance.  The  FCA  believes 
that  the  System  and  the  FCA  have  an 
obligation  to  make  every  effort  to 
minimize  the  reliance  on  Federal 
assistance.  Furthermore,  the  proposed 
regulation  would  establish  a  standard 
that  the  FCA  believes,  based  on  the 
information  currently  available,  would 
be  appn^wiate  when  financial 
assistance  is  terminated.  Also,  while 
"unique  System  protective  devices" 
such  as  joint  and  several  liability  may 
provide  risk  protection  to  outside 
investors,  for  Farm  Credit  institutions, 
joint  and  several  liability  is  an 
additional  risk  as  well  as  a  protective 
device.  For  the  purpose  of  establishing 
internal  capital  standards,  the  proposed 
regulation  considers  Farm  Credit  System 
institutions  as  independent,  stand-alone, 
but  related  entities.  Accordingly,  the 
FCA  did  not  accept  the  FCCA's 
suggestion  to  weight  investments  in 
System  institutions  at  0  and  loans  to 
System  institutions  at  75.  If  the  FCA 
were  to  accept  the  FCCA's  suggestion  to 
continue  to  double-count  capital,  the 
FCA  would  propose  to  risk-weight  intra- 
System  loans  at  100  percent. 

The  FCA  also  did  not  accept  the 
FCCA's  suggestion  that,  if  double 
counting  of  capital  were  to  be 
eliminated,  the  direct  loan  from  banks  to 
associations  should  be  risk-weighted  at 
0.  Such  a  risk-weighting  would 
undermine  the  effect  of  eliminating 
double  counting  of  capital,  since  the 
objectionable  feature  of  double-coimted 
capital  is  that  one  dollar  of  real  capital 
supports  two  units  of  risk.  While  the 
FCA  recognizes  that  to  some  extent  the 
risk  of  default  on  the  direct  loan  and  the 
risk  of  default  by  borrowers  are  the 
same  risk,  the  FCA  also  believes  that 
there  is  a  secondary  level  of  risk  posed 
by  the  possibility  that  some  associations 
may  default  for  reasons  other  than  or  in 
addition  to  the  direct  passthrough  of 
loan  losses  and  that  some  cushion  is 
needed  to  provide  for  the  possibility  that 
not  all  associations  will  be  adequately 
capitaUzed.  To  provide  for  these  risks, 
the  FCA  proposes  to  risk-weight  direct 
loans  to  and  investments  in  other  Farm 
Credit  System  institutions  at  20  percent. 

The  treatment  of  off-balance-sheet 
items  in  the  proposed  regulation  is 
consistent  with  the  Interagency 
Guidelines.  Off-balance-sheet  items 
would  first  be  converted  to  a  credit 


equivalent  by  the  application  of  credit 
conversion  factors  that  are  also  risk- 
based.  For  example,  off-balance-sheet 
items  that  are  direct  credit  substitutes 
have  a  credit  conversion  factor  of  100 
percent  because  the  institution  is 
subject  to  essentially  the  same  credit 
risk  as  if  it  had  made  a  direct  loan  to  the 
obligor  or  account  party.  Transaction- 
related  contingencies,  i.e.,  instruments 
backing  the  performance  of  nonfinancial 
or  commercial  contracts  or  luulertakings 
and  undisbuned  commitments  with 
original  maturity  exceeding  1  year,  are 
subject  to  a  50-percent  conversion 
factor.  Short-term,  self-liquidating, 
trade-related  contingencies  that  arise 
from  the  movement  of  goods,  such  as 
commercial  and  documentary  letters  of 
credit  collateralized  by  the  underlying 
shipments,  are  subject  to  a  credit 
conversion  factor  of  20  percent  Unused 
commitments  with  an  original  matiuity 
of  1  year  or  less  are  deemed  to  involve 
little  risk  and  are  subject  to  a  0-percent 
credit  conversion  factor,  which  results 
in  their  requiring  no  capitalization  at  all. 
After  applying  the  credit  equivalent 
factor,  the  resulting  amount  is  assigned 
to  a  risk-weight  category  or  the  same 
bases  as  the  balance  sheet  assets-type 
of  obligor  or  guarantor  or  type  of 
collateral 

The  treatment  of  goodwill  is  also 
consistent  with  the  Interagency 
Guidelines.  Goodwill  acquired  after  the 
date  of  publication  of  this  proposed 
regulation  and  all  goodwill  on  the  books 
of  the  institution  after  January  1, 1993, 
would  be  deducted  from  permanent 
capital  [and  the  asset  base)  before 
computing  the  permanent  capital  ratio. 
This  treatment  is  proposed  because  of 
the  uncertainty  of  the  future  benefits  of 
such  an  intangible  asset  inasmuch  as  it 
does  not  involve  a  contractual  right  to 
receive  a  definite  income  stream  for  a 
specified  or  certain  period.  In  the  event 
an  institution  experiences  financial 
difficulties,  goodwill  may  not  provide 
the  degree  of  support  provided  by  other 
assets  because  goodwrill  caimot  be  sold 
separately  and  because  the  entity  whose 
acquisition  gave  rise  to  the  goodwill 
may  not  be  readily  marketable. 
However,  goodwill  acquired  before  the 
date  of  publication  of  the  proposed 
regulation  would  be  "grandfathered." 
Until  1993,  such  goodwill  would  not  be 
deducted  from  permanent  capital  but 
would  be  risk-weighted  in  the  asset  base 
at  100  percent 

The  proposed  rule  does  not  make  any 
adjustments  for  intangible  assets  other 
than  goodwill  Except  for  goodwill  there 
is  no  uniformity  among  the  Interagency 
Group  on  the  treatment  of  intangible 
assets.  The  Federal  Reserve  generally 
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evaluates  intangible  assets  on  a  case- 
by-case  basis  and  makes  appropriate 
adjustments  when  the  level  or  recorded 
value  of  these  intangibles  is  inconsistent 
with  the  organization's  overall  financial 
condition.  Hie  FDIC  and  the 
Comptroller  permit  purchased  mortgage 
servicing  ri^ts  to  be  considered  in  the 
computation  but  allow  other  intangibles 
only  on  a  case-by-case  basis.  "The  FCA 
invites  comment  on  the  appropriate 
treatment  of  intangible  assets  in  the 
computation  of  the  permanent  capital 
ratio. 

Differences  fnaa  Interagency 
Guidelines:  There  are,  however,  several 
differences  between  the  proposed 
regulation  and  the  Interagency  Group's 
proposed  asset-risk  weights: 

(1)  The  Interagency  Group  weights 
c^ash  items  in  process  of  collection  in  the 
20-perc8nt  category:  the  proposed 
regulation  assigns  them  to  the  10- 
percent  category.  System  institutions 
with  these  items  have  very  low  loss 
experience. 

(2)  The  proposed  regulation  makes  no 
distinction  between  the  U.S. 
Govenunent  or  U.S.  Government-agency 
securities  with  less  than  90  days  to 
maturity  and  those  with  loiter 
maturities,  as  the  Interagency  Group 
does.  The  FCA  assigns  all  such 
securities  to  the  10-percent  category 
rather  than  the  0-percent  category, 
because  short-term  securities  remain 
subject  to  some  degree  of  interest  rate 
and  market  risk. 

D.  Single  Measure  of  Permanent  Capital 
Adequacy 

The  proposed  regulation  does  not 
incorporate  a  two-tier  approach  similar 
to  the  Interagency  Group  proposal.  The 
Interagency  Guidelines  include  in  tier 
two,  or  total  capital,  elements  that 
would  not  fall  within  the  statutory 
definition  of  permanent  capital  sudi  as 
the  general  allowance  for  losses,  hybrid 
debt-equity  instruments  and 
subordinated  debt  The  Interagency  . 
Guidelines  also  limit  such 
supplementary  capital  that  can  be 
counted  toward  the  capital  ratio  to  100 
percent  of  the  core  capital  Although  die 
proposed  regulation  does  not  adopt  a 
similar  two-tier  approach,  the  FCA 
emphasizes  that  thie  minimum 
permanent  capital  standard  is  a 
minimum  and  does  not  fully  take  into 
a(:;count  all  of  the  risks  a  particular 
institution  may  need  to  provide  for  in 
determining  an  overall  adequate  level  of 
capital  Also,  while  the  proposed  rule 
does  not  distinguish  between  various 
elements  of  permanent  capital  the  FCA 
encourages  the  accumulation  of  capital 
that  is  not  subject  to  revolvement 


£".  Treatment  of  Certain  Equities 

1.  Allocated  equities:  The  FCA 
regards  all  allocated  equities  that  can  be 
retired  only  in  the  discretion  of  the 
board  (provided  minimum  standards  are 
met)  as  permanent  capital,  as  defined  in 
the  statute.  However,  the  FCA  wishes  to 
encourage  the  accumulation  of  capital 
which  both  the  institution  and  the 
holder  understand  at  the  outset  is  not 
subject  to  revolvement  (except  in  the 
absolute  discretion  of  the  board),  as  the 
FCA  understands  this  to  be  the  intent  of 
Congress  in  enacting  the  new 
capitalization  provisions  irf  the  1987  Act 
Therefore,  the  proposed  regulation 
would  not  count  capital  subject  to 
revolvement  as  permanent  capital 
unless  (1)  the  bylaws  state  that  such 
capital  can  be  retired  only  at  die 
discretion  of  the  board  and  that  there  is 
no  express  or  imphed  ri^t  granted  to 
tiie  borrower  to  have  the  capital  retired 
at  the  end  of  the  revolvement  cycle  or  at 
any  other  time;  and  (2)  the  notice  of 
allocation  contams  a  similar  statement 

The  effect  of  dtis  treatment  would  be 
to  exclude  frt>m  permanent  capital  all 
allocated  equities  presently  outstanding, 
since  they  would  not  have  been  issued 
under  such  a  bylaw,  with  such  notice  to 
the  borrower.  However,  all  of  these 
equities  are  already  excluded  from 
permanent  capital  tuider  section  4.9A  of 
the  1971  Act  as  amended  by  the  1987 
Act. 

2.  FLB  passthrough  equities:  The 
proposed  rule  would  also  exclude  from 
the  definition  of  permanent  capital 
equities  of  the  Federal  land  banks 
(FLBs)  held  by  the  Federal  land  bank 
associations  (FLBAs)  that  were 
purchased  in  connection  with  loans 
supported  by  stock  that  is  retireable 
upon  repayment  of  the  borrower's  loan. 
The  FCA  believes  that  Congress 
intended  such  equities  to  be  considered 
retireable  upon  repayment  of  the 
borrower's  loan  and  therefore  excluded 
from  the  statutory  definition  of 
"permanent  capital."  Such  equities 
represent  a  direct  doUar-for-dollar 
passthrough  of  capital  purchased  by  die 
borrower  in  the  FI£A  required  by  the 
1971  Act  prior  to  its  amendment  in  1987. 
Tide  I  of  die  1971  Act  prior  to  its 
replacement  by  die  new  Tide  I  in  the 
1987  Act  (which  takes  effect  July  5, 
1988],  requires  FLBA  stock  to  be  retired 
upon  repayment  of  the  loan.  Section  1.16 
of  die  1971  Act  12  U.S.C.  2033.  It  has 
long  been  the  practice  of  FLBs  to  retire 
its  FLBA-owned  equities  issued  in 
connection  with  a  particular  loan  when 
the  loan  is  paid  off,  in  order  to  permit 
die  FLBA  to  fulfill  its  statutory 
obligation  to  retire  its  borrower-owned 
equities.  Indeed,  most  FLBAs  would  be 


unable  to  retire  their  protected  stock 
without  stock  impairment  if  the  FLB  did 
not  retire  the  corresponding  FLB  stock, 
as  most  FLBAs  have  few  earning  assets 
and  little  earned  net  worth.  If  such  FLB 
equities  were  to  be  treated  as 
permanent  capital,  the  statutory 
prohibition  against  the  reduction  of 
permanent  capital  through  the  payment 
of  dividends  or  patronage  or  the 
retirement  of  stock  if  minimum 
permanent  capital  standards  are  not  met 
(see  new  section  4.3A(d),  added  by 
section  301(b)  of  the  1987  Act)  would 
effectively  preclude  the  retirement  of 
protected  stock  if  the  FLB  did  not  meet 
the  minimum  permanent  capital 
standards.  This  could  lead  to  the 
anomalous  result  of  FLBAs  in  relatively 
healthy  districts  seeking  Federal 
Financial  assistance,  and  facing 
insolvency  if  it  were  denied,  while  the 
FLB  materially  improves  its  capital 
position  (since  it  no  longer  has  the  asset 
to  support  by  retains  the  supporting 
capital). 

The  FCA  believes  die  1967  Act  need 
not  and  should  not  be  interpreted  to 
yield  such  an  unintended  result.  The 
1987  Act  excluded  from  the  definition  of 
permanent  capital  two  categories  of 
equities:  (1)  Equities  protected  under 
section  4.9A  of  the  Act  or  otherwise  not 
at  risk:  and  (2)  stock  that  must  be  retfred 
upon  repayment  of  the  loan  or  otherwise 
at  the  option  of  the  borrower.  All 
borrower  stock  outstanding  on  the  date 
of  enactment  and  all  stock  issued  as  a 
condition  for  obtaining  a  loan  untd  the 
earlier  of  the  adoption  of  the  new 
capitalization  bylaws  or  9  months  from 
enactment  is  protected  and  included  in 
Category  1.  Under  the  new  bylaws,  no 
stock  will  be  retireable  at  the  option  of   * 
the  holder.  Therefore,  there  are  no  FLBA 
equities  that  could  fall  into  Category  2 
that  are  not  protected  and  therefore, 
included  in  Category  1.  The  FCA  has 
Qf^ncluded  that  Congress  must  have 
considered  FLB  equities  issued  to  FLBAs 
in  connection  with  loans  supported  by 
protected  stock  to  be  retireable  upon 
repayment  of  the  loan  or  otherwise  at 
the  request  of  the  holder  and,  therefore, 
excluded  from  the  definition  of 
"permanent  capital."  To  treat  such 
equities  as  permanent  capital  would 
render  Category  2  a  nulUty  and  would 
produce  a  result  inconsistent  with  the 
Federal  financial  assistance  fi^mework 
set  forth  in  the  1967  Act 

3.  Preferred  Stock:  Preferred  stock  is 
included  within  the  statutory  definition 
of  permanent  capital.  However,  the 
proposed  rule  would  consider  preferred 
stock  issued  to  the  Financial  Assistance 
Corporation  to  be  permanent  capital 
only  to  the  extent  it  is  not  used  to  offset 


16956 


Federal  Register  /  Vol.  53.  No.  92  /  Tbuisday,  May  12,  1988  /  Proposed  Rules 


Federal  Register  /  Vol.  .53.  No,  92  J  Thursday,  M?y  12.  1988  /  Propi^ed  Rules leg^ 


impainnent  of  protected  equities.  To  the 
extent  it  offsets  such  an  impairment  (so 
that  all  protected  equities  can  be  retired 
at  par  in  accordance  with  the  1987  Act), 
it  is  not  available  to  absorb  risk.  To 
treat  such  stock  as  permanent  capital 
would  undermine  the  clear  intent  of 
Congress  to  include  in  permanent 
capital  only  that  capital  which  is 
available  to  absorb  risk. 

F.  Double  Duty  Dollars 

The  proposed  regulation  would 
eliminate  "double  duty  dollars"  for  the 
purpose  of  computing  the  permanent 
capital  ratio.  Double  counting  of  capital 
in  related  institutions  having  a  direct 
lending  or  discount  relationship  would 
be  eliminated  by  excluding  from 
permanent  capital  of  the  funding 
institution  the  direct  lender's  stock 
investment  in  the  funding  institution. 
Double  counting  of  capital  between 
institutions  having  a  participation 
relationship  would  be  eliminated  in  the 
following  manner  Where  an  institution 
is  required  to  invest  in  another 
institution  in  order  to  capitalize  the 
participation  interest  of  such  other 
institution,  the  amount  of  such 
investment  would  be  deducted  &om  the 
permanent  capital  of  the  investing 
institution.  For  the  purpose  of 
eliminating  double  counting  of  capital 
only,  the  FLB  and  the  FLBA  would  be 
considered  to  have  a  participation 
relationship.  That  is,  the  FLB  would  be 
considered  to  be  the  participating 
institution  and  the  FLBA  the  investing 
institution.  Double  counting  of  capital 
between  the  Leasing  Corporation  and  its 
owners  would  be  eliminated  by  reducing 
the  permanent  capital  of  the  owners  of 
the  Leasing  Corporation  by  an  amount 
equal  to  their  investment  in  the  Leasing 
Corporation. 

Tlie  proposed  regulation  would  also 
disregard  any  reciprocal  or  cross- 
holdings  of  stock  or  participation  ^ 
certificates  in  the  computation  of 
permanent  capital  in  both  institutions. 
These  holdings  are  relatively  rare, 
occurring  primarily  because  of  FICB 
financial  assistance  to  PCAs  in  the  form 
of  capital  investment.  In  some  caseSij 
such  capital  may  not  satisfy  the 
definition  of  permanent  capital  because 
it  can  be  retired  at  the  option  of  the 
holder  or  because  it  was  issued  with  a 
definite  retirement  date.  Where  these 
holdings  do  qualify  as  permanent 
capital,  they  would  be  deducted  from 
both  the  permanent  capital  and  the 
asset  base  of  each  institution  prior  to 
the  computation  of  the  permanent 
capital  ratio  and  prior  to  the  deductions 
required  to  eliminate  "double  duty 
dollars." 


The  proposed  approach  to  "double 
duty  dollars"  is  consistent  with  the 
Interagency  Guidelines.  While  the 
concept  of  "double  duty  dollars"  has  no 
direct  application  in  commercial  banks, 
their  proposed  elimination  would  be 
analogous  to  the  practice  of  the 
Interagency  Group  of  eliminating  related 
company  transactions  and  reciprocal 
equity  holdings  between  conunercial 
banks  prior  to  computing  risk-adjusted 
capital  ratios.  The  Interagency 
Guidelines  eliminate  related  company 
transactions  either  through 
consoUdation  or  by  deducting 
investments  in  unconsolidated 
subsidiaries  from  the  institution's 
capital  before  computing  the  Tninimiim 
capital  ratio.  The  rationale  for  such 
treatment  of  unconsoUdated 
subsidiaries  is  that  the  assets  of  an 
unconsolidated  subsidiary  are  not  fully 
reflected  in  the  parent's  assets  and 
"may  be  viewed  as  the  equivalent  of  off- 
balance-sheet  exposures  since  the 
operations  of  an  unconsolidated 
subsidiary  could  expose  the  parent 
organization  *  *  *  to  considerable 
risk."  The  Interagency  Group  views  the 
capital  invested  in  these  entities  as 
primarily  supporting  the  risk  inherent  in 
the  off-balance-sheet  assets  and  not 
generally  available  to  support  risks  or 
additional  leverage  elsewhere  in  the 
organization. 

Reciprocal  holdings  are  also  deducted 
frY)m  the  capital  bases  of  both 
institutions  under  the  Interagency 
Guidelines.  In  addition,  the  Interagency 
Group  further  considered  whether  to 
require  the  deduction  of  all  holdings  in 
other  banks  since  these  do  not  represent 
additional  capital  to  the  banking  system 
as  a  whole  and  could  increase  the 
possibility  that  problems  could  be 
transmitted  from  one  institution  to 
another.  While  the  Interagency  Group 
decided  not  to  restrict  non-reciprocal 
holdings  of  capital  it  was  not 
addressing  relationships  between 
related  entities.  Based  on  these  actions 
and  comments,  it  is  clear  that  the 
Interagency  Group  would  not  permit  the 
use  of  the  same  capital  twice  in  two 
related  entities. 

The  FCA  shares  the  concerns  of  the 
Interagency  Group  as  they  apply  to 
System  institutions  and  believes  it  is 
necessary  to  eliminate  "double  duty 
dollars"  in  order  to  obtain  an  accurate 
picture  of  the  System's  capital  position 
and  to  assure  that  capital  levels  of  all 
System  institutions  are  adequate.  Were 
"double  duty  dollars"  not  to  be 
eliminated,  the  minimum  standard 
would  need  to  be  established  at  higher 
levels  to  compensate  for  the  double 
counting,  since  one  dollar  of  capital 


supports  both  the  primary  and 
secondary  lending  risk.  Also,  loans  to 
System  institutions  would  then  be  risk- 
weighted  at  100  percent 

The  FCA  believes  that  eliminating 
"double  duty  dollars"  is  not  inconsistent 
with  section  301  of  the  1987  Act  or 
GAAP.  The  proposed  elimination  would 
not  reduce  or  not  count  permanent 
capital;  it  would  merely  avoid  double 
counting  the  real  capital  that  is  there. 
Furthermore,  eliminating  the  "double 
duty  dollars"  by  treating  the  bank  and 
the  association  as  a  combined  entity,  as 
suggested  by  one  Farm  Credit  district 
would  be  consistent  with  GAAP. 
Financial  Accounting  Standards  Board 
Statement  12  states: 

There  are  circumatances.  however,  where 
combined  financial  statements  (as 
distinguished  from  consolidated  statements] 
of  commonly  controlled  enterprises  are  likely 
to  be  more  meaningful  than  their  separate 
statements.  For  example,  combined  financial 
statements  would  be  useful  if  one  individual 
owns  a  controlling  interest  in  several 
enterprises  that  are  related  in  their 
operations.  Combined  statements  also  would 
be  used  to  present  the  financial  position  and 
the  results  of  operations  of  a  group  of 
unconsoUdated  subsidiaries.  They  also  might 
be  used  to  combine  the  financial  statements 
of  enterprises  under  coounon  management  If 
combined  statements  are  prepared  for  a 
group  of  related  enterprises,  such  as  a  group 
of  unconsolidated  subsidiaries  or  a  group  of 
commonly  controlled  enterprises, 
intercompany  transactions  and  profits  or 
losses  shall  be  eliminated,  and  Uf  there  are 
problems  in  connection  with  such  matters  as 
minority  interests,  foreign  operations, 
different  fiscal  periods  or  income  taxes,  they 
shall  be  treated  in  the  same  manner  as  in 
consolidated  statements.  v 

While  the  ownership  structure  is 
inverted  in  the  Farm  Credit  System,  the 
same  principles  apply.  Combined 
statements  of  the  blank  and  the 
association  are  required  in  reports  to 
shareholders  by  12  CFR  Part  620  and  are 
used  in  Reports  to  Investors,  both  of 
which  are  required  to  be  prepared  in 
accordance  with  GAAP.  Furthermore, 
the  FCA  believes  that  the  primary 
purpose  of  the  Congressional  directive 
to  base  the  minimum  permanent  capital 
standards  on  financial  statements 
prepared  in  accordance  with  GAAP  was 
to  assure  that  capital  standards  would 
not  be  based  on  the  regulatory 
accounting  procedures  permitted  under 
section  5.9  of  the  1971  Act,  12  U.S.C. 
2254. 

While  using  a  combined  balance  sheet 
as  a  basis  for  computing  permanent 
capital  ratios  would  eliminate  "double 
duty  dollars,"  the  FCA  does  not  want  to 
obscure  the  fact  that  the  institutions  are 
independent  entities.  Therefore,  the 
proposed  regulation  is  drafted  to 


accomplish  the  elimination  directly  and 
to  count  the  capital  at  the  direct  lender 
level,  where  the  primary  risk  resides. 

The  FCA  considered  other  methods  of 
eliminating  (for  the  purpose  of 
computing  permanent  capital  ratios)  the 
double  counting  of  capital  and/or  assets 
between  institutions  having  a  lending/ 
investing  relationship.  Among  the 
methods  considered  were  the  following: 

One  method  considered  would  have 
eliminated  double-counted  assets  and 
capital  and  apportioned  them  75  percent 
to  the  direct  lender  and  25  percent  to  the 
funding  institution  (the  "75/25" 
approach).  The  assets  of  the  funding 
institution  would  be  reduced  by  an 
amount  equal  to  75  percent  of  die  loan 
(or  discount)  to  the  direct  lender  and  the 
assets  of  the  direct  lender  would  be 
reduced  by  25  percent  of  its 
indebtedness  to  the  funding  institution. 
Similarly,  when  counting  capital,  the 
funding  institution  would  reduce  its 
permanent  capital  by  an  amount  equal 
to  75  percent  of  the  direct  lender's 
investment  in  the  funding  institution  and 
the  direct  lender  would  reduce  ita 
permanent  capital  and  assets  by  an 
amount  equal  to  25  percent  of  its 
investment  in  the  funding  institution. 
Adjustments  having  a  similar  effect 
would  be  made  for  the  BC/CBC  system 
and  for  the  Leasing  Corporation. 

A  second  method  considered  would 
have  eliminated  double-counted  capital 
and  assets  by  excluding  them  fit>m 
consideration  by  the  investing 
institution  (the  "owned  funds" 
approach).  The  investing  institution, 
when  computing  its  permanent  capital 
ratio,  wotild  have  been  required  to 
exclude  from  its  assets  and  its  capital  an 
amount  equal  to  its  investment  in  its 
funding  institution.  The  funding 
institution  would  be  permitted  to  include 
all  its  otherwise  eligible  capital. 

The  FCA  invites  comments  on  these 
alternatives  to  the  proposed  approadi, 
or  others,  that  would  eliminate  double- 
counted  dollars  between  institutions 
having  a  lending/investing  relationship. 

G.  The  Minimum  Permanent  Capital 
Standard 

The  FCA  proposes  to  require  that 
System  institutions  maintain  at  all  times 
permanent  capital  that  is  adequate  for 
their  institution,  but  in  no  case  less  than 
7  percent  of  their  risk-adjusted  assets. 
After  reviewing  the  comments 
submitted,  the  FCA  continues  to  believe 
that  concentrated,  single-industry 
lending  within  limited  geographic  areas 
^  is  inherently  riskier  than  is  the  more 
diversified  multi-industry  lending  tiiat  is 
typical  of  many  conunercial  banks.  The 
FCA  rejects  the  FCCA's  argument  that 
System  institutions  have  less  risk  from 


single  borrower  lending  concentrations 
than  commercial  banks;  few  commercial 
banks  are  as  dependent  on  the  well- 
being  of  a  few  borrowers  as  are  many 
Farm  Credit  System  instihitions. 

Historically,  the  Farm  Credit  System 
has  maintained  high  leveb  of  capital 
relative  to  commercial  lending 
institutions.  For  instance,  until  1971.  the 
BCs  were  prohibited  from  exceeding 
debt-to-capital  ratios  of  13  to  1  (7.1 
percent).  In  1982.  before  the  magnitiide 
of  the  current  crisis  was  fully 
understood,  the  Farm  Credit  System 
developed  monitoring  standards  in 
support  of  capital  preservation  and 
other  loss-sharing  agreements,  which  set 
capital  as  a  percent  of  total  assets  for 
Farm  Credit  System  institutions  at  levels 
of  about  1.5  percent  for  FICBs.  4  percent 
for  FLBs.  7  percent  for  PCAs.  and  7 
percent  for  BCs.  After  risk-adjusting 
total  assets  and  eliminating  "double 
duty  dollars"  in  these  institutions,  the 
proposed  standards  are  not 
substantially  different 

The  hateragency  Group  has  pn^ioeed 
a  1992  minimum  capital  Standard  with 
two  components — a  core  capital 
(essentially,  common  stockholders' 
equity)  standard  of  4  percent  and  a 
"second-tier"  standard,  which  considers 
other  forms  of  capital  (including  the 
allowance  for  losses)  in  addition  to  core 
capital  of  8  percent  These  standards 
are  intended  to  apply  to  all  financial 
institutions  in  the  United  States  and, 
basically,,  represent  the  minimum 
standards  agreed  to  by  10  Western 
industrialized  countries.  (Hie  United 
Kingdom,  for  comparison,  has  proposed 
minimum  standards  for  core  capital  of  8 
percent  for  its  institutions.) 

The  FCA  estimated  the  levels  of 
permanent  capital  that  would  have  been 
required  by  various  System  institutions 
in  order  to  have  survived  the  stress  of 
the  last  5  years  without  Federal 
assistance  and  still  be  able  to  generate 
positive  earnings  in  1992.  The  studies 
showed  that  the  combined  FLB/FLBA 
system  would  have  needed  permanent 
capital  of  about  10  percent  of  weighted 
assets — with  some  districts  needing  up 
to  16  percent  The  FICB/PCA  and  BC 
systems  were  estimated  to  need 
somewhat  less,  while  many  individual 
PCAs  appear  to  need  substantially 
more. 

The  FCA  also  computed  the  yearend 
1987  permanent  capital  ratios  for  several 
districts  with  the  best  operating  results. 
After  combining  the  FLB  and  FICB  in 
each  district,  the  resulting  total  capital 
ratios  ranged  from  0.2  percent  to  15.5 
percent  averaging  abcnit  12.5  percent. 
After  double-coimted  capital  was 
eliminated,  the  combined  banks'  total 
capital  ratios  ranged  from  8.3  percent  to 


9.6  percent  averaging  about  8  percent 
The  FCA  concluded  that  very  few,  if 
any,  institutions  desiring  to  generate 
consistent  net  positive  earnings  could 
operate  with  much  less  than  8  percent 
risk-adjusted  capital.  While  these 
calculations  included  stock  that  is  now 
protected  imder  the  1987  Act  and  is  not 
permanent  eventually  permanent 
capital  will  comprise  aU  of  the 
institution's  capital,  as  protected  stock 
is  replaced  by  new  at-risk  stodc. 

After  considering  the  proposals  of  the 
other  financial  regulators  and  the 
experience  of  Farm  Credit  System 
institutions  over  the  last  5  years,  the 
FCA  has  concluded  that  7  percent  is  an 
appropriate  minimum  level  for  all  Farm 
Credit  lending  and  leasing  institutions. 
The  elimination  of  "double  duty  dollars" 
and  the  risk  adjusting  of  the  assets  will, 
of  course,  cause  the  rate  to  have  a 
differential  impact  on  the  various  types 
of  institutions. 

The  FCA  believes  that  even  with 
levels  of  permanent  capital  at  7  percent 
of  weighted  assets,  many  institutions 
may  be  undercapitalized  if  there  are 
substantial  weaknesses,  in  their 
management,  the  terms  and  conditions 
of  their  existing  loans,  or  in  the  general 
economic  condition  of  their  service  area. 
Without  significant  changes  in  their 
operating  practices,  these  institutions 
may  not  be  viable  independent  entities 
and  may  need  to  consider  mei:ger  with 
stronger  entities  in  order  to  continue  to 
service  their  territory  and  minimize  the 
need  for  financial  assistance. 

H.  Phase-In 

While  many  institutions  do  not 
presenUy  meet  the  proposed  standard, 
the  FCA  believes  that  standards  should 
be  set  on  a  normative  basis,  at  a  level 
appropriate  to  provide  for  the  risks,  with 
reasonable  provision  for  a  gradual 
phase-in. 

The  proposed  regulation  would 
provide,  for  institutions  that  are  unable 
to  meet  the  standard  in  the  first  year,  for 
the  standard  to  be  phased  in  over  a  5- 
year  period,  as  required  by  the  1987  Act 
This  would  be  achieved  through  a  series 
of  annual  interim  minimum  permanent 
capital  standards  (interim  standards) 
that  are  determined  by  reference  to  the 
existing  permanent  capital  ratio  in  the 
institution  on  December  31, 1987,  and  to 
the  1993  standard  of  7  percent.  That  is, 
the  difference  between  the  institution's 
ratio  on  December  31, 1987,  and  7 
percent  would  be  divided  by  five  to 
determine  the  annual  increments  by 
which  the  interim  permanent  capital 
standard  for  that  institution  would 
increase  each  year.  This  approach 
provides  for  a  measure  of  customization 
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of  the  interim  standards  to  the 
circumstances  of  a  partioilar  institution. 
The  FCA  invites  comment  on  alternative 
methods  for  determining  appropriate 
increments  for  the  annual  interim     | 
minimum  capital  standards.  I 

The  FCA  rejects  the  FCCA  suggestion 
to  negotiate  trend  lines  with  each 
institution  as  a  substitute  for  interim 
standards,  but  anticipates  that  such  a 
process  may  in  fact  occur  in  the  process 
of  determining  what  regulatory 
enforcement  actions  are  appropriate. . 
The  FCA  beUeves  that  the  institutioD's 
good  faith  efforts  to  meet  the  standard 
and  reasonable  progress  in  doing  so 
should  be  factors  in  determining 
whether  regulatory  enforcement  action 
is  appropriate  for  an  institution  that 
does  not  meet  the  standard.  The  FCA 
will  not  be  inclined  to  bring  enforcement 
actions  against  institutions  that  are  1 
making  a  good  faith  effort  to  meet     I 
minimum  standards  and  are  making 
reasonable  progress  in  doing  so.  What 
constitutes  reasonable  progress  and 
good  faith  efforts  must  be  determined  on 
an  institution-by-institution  basis  during 
the  course  of  the  examination  process 
and  may  in  fact  amount  to  a  negotiated 
trend  line. 

On  the  other  hand,  meeting  the      i 
minimum  capital  standard  does  not  I 
necessarily  ensure  that  an  institutioh 
has  adequate  overall  capital  for  tfafe 
and  sound  operation.  Where  safety  and 
soundness  considerations  require, 
enforcement  actions  may  be  appropriate 
even  though  the  minimum  permanent 
capital  standard  is  met 

The  FCA  wishes  to  clarify  the 
statutory  constraints  under  which  the 
FCA  may  take  enforcement  actions 
during  the  phase-in  period,  since.some 
comments  reflect  an  apparent 
misunderstanding  of  these  provisions. 
The  statute  does  not  prohibit 
enforcement  actions  against  institutions 
based  solely  on  capital  adequacy  during 
the  phase-in  period.  It  merely  requires 
the  concurrence  of  the  Farm  Credit   : 
System  Assistance  Board  for  such     | 
enforcement  actions  against  institutions 
authorized  to  issue  preferred  stock  to 
the  Assistance  Board  (i.e.,  institutions 
authorized  to  receive  Federal  financial 
assistance). 

/.  Distribution  of  Earnings  \ 

The  comments  received  on  the 
distribution  of  earnings  during  the- 
phase-in  period  were  also  carefully 
considered.  A  majority  of  the 
commenters  urged  the  FCA  to 
reconsider  its  announced  intention  to 
prohibit  the  payment  of  dividends  and 
patronage  refunds  until  the  fifth  year 
minimum  permanent  capital  standard  is 
met. 


The  FCA  is  sympathetic  with  the  need 
to  offer  some  incentive  to  providers  of 
capital  in  order  to  attract  new 
permanent  capital.  On  the  other  hand, 
the  FCA  feels  an  obligations  to 
discourage  the  dissipation  of  capital  if 
the  effect  would  be  to  increase  die  need 
for  Federal  financial  assistance.  Hie 
FCA  believes  that  the  System  has  a 
similar  obligation  to  minimize  the  need 
for  Federal  financial  assistance. 
However,  the  need  to  accumulate 
sufficient  permanent  capital  in  Farm 
Credit  System  institutions  at  the  end  of 
the  5-year  Federal  financial  assistance 
period  and  the  need  to  develop  sources 
of  permanent  capital  (other  than 
borrower  stock  required  to  be  purchased 
as  a  condition  for  the  loan)  have  caused 
the  FCA  to  reconsider  its  initial  position 
on  the  distribution  of  earnings  during 
the  phase-in  period.  Therefore,  the 
proposed  regiilation  would  permit  the 
payment  of  dividends  and  patronage  in 
any  year  in  which  the  interim  standard 
is  met  provided  such  distribution  is 
consistent  with  the  capital  adequacy 
plan  developed  by  the  institution. 
However,  even  if  the  interim  standard  is 
met  no  distributions  should  be  made 
(except  those  permitted  under  section 
4.3A(d)(2)  of  the  1971  Act,  as  amended 
by  section  301(b)  of  the  1987  Act)  unless 
it  appears  reasonably  probable  that  the 
institution  will  be  able  to  meet  its 
interim  standard  for  the  next  year  after 
the  distribution  is  made.  The  FCA 
expects  institutions  to  balance  carefully 
the  need  to  attract  new  capital  and 
prevent  borrower  flight  against  the 
impact  of  the  distribution  upon  the 
institution's  capital  levels,  to  assure  that 
the  net  effect  of  the  action  on  the 
institution's  capital  levels  will  be 
positive. 

/.  A  vei-age  Daily  Balance 

The  proposed  regulation  adopts  the 
suggestion  of  one  Farm  Credit  district 
that  the  standard  be  applied  on  the 
basis  of  a  12-month  rolling  average  of 
month-end  figures  during  the  phase-in 
period,  but  applies  the  standaid  on  an 
average  daily  balance  after  December 
31. 1989.  This  would  give  institutions  a 
reasonable  time  to  develop  the  capacity 
to  close  their  books  on  a  daily  basis,  as 
do  commercial  banks. 

K.  Clarifications 

The  FCCA  requested  two 
clarifications.  First  the  FCCA  requested 
that  the  FCA  clarify  that  the  reference  to 
"surplus  (less  the  allowance  for  losses)" 
in  the  definition  of  permanent  capital  in 
the  1987  Act  is  intended  to  exclude  the 
allowance  for  losses  from  ^e  definition 
of  permanent  capital,  not  require  it  to  be 
subtracted  from  the  surplus.  The 


confusion  arises  because,  under  GAAP, 
the  allowance  for  losses  is  not  included 
in  the  surplus  account,  as  the  statutory 
language  would  suggest  but  is  shown  as 
an  offset  to  asset  accounts.  The  FCA 
believes  that  the  phrase  "surplus  (less 
the  allowance  for  losses)  should  be  read 
as  "surplus  (exclusive  of  the  allowance 
for  losses)." 

Second,  the  FCCA  requested  that  the 
section  301(a)(1)(B)  requirement  to 
establish  minimum  pennanent  standards 
based  on  GAAP  be  interpreted  to  mean 
"GAAP  as  adjusted  by  any  exception  in 
accordance  with  section  6.9(e)(3)(D)" 
[probably  intended  by  FCCA  to  be  B]. 
which  requires  a  treatment  of  third 
quarter  1986  capital  preservation 
assistance  liabilities  that  is  inconsistent 
with  GAAP.  Since  there  is  no  provision 
in  the  1987  Act  indicating  that  section 
6.9(e)(3)(B]  overrides  section  301,  a  strict 
interpretation  of  section  301(a)(1)(B) 
would  preclude  the  clarification  sought 
by  the  FCCA.  However,  as  noted  above, 
the  FCA  believes  that  section 
301(a)(1)(B)  was  primarily  intended  to 
assure  that  minimum  permanent  capital 
standards  would  not  be  based  on 
regulatory  accounting  procedures 
established  by  Uie  1988  Act,  Pub.  L  99- 
509,  codified  at  12  U.S.C.  2159,  and  in  the 
absence  of  an  express  override 
provision  in  section  301.  will  not 
interpret  section  301(a)(1)(B)  so  stricUy 
as  to  yield  unintended  results. 

L  Public  Hearing 

The  FCA  invited  comment  on  whether 
a  public  hearing  would  be  a  useful 
means  of  assuring  that  the  issues  related 
to  capital  adequacy  are  thoroughly 
aired.  The  commenters  who  responded 
to  this  invitation  agreed  that  it  would. 
Accordingly,  it  is  expected  that  a  public 
hearing  will  be  scheduled  for  June  9, 
1988,  in  the  Washington,  DC,  area. 

IV.  Proposed  Reguladon. 

The  FCA  proposes  to  amend  Subpart 
H  of  12  CFR  Part  815  by  remoxang 
§  615.5210  and  adding  it  to  Subpart )  of 
Part  818  as  S  618.8440,  and  removing  the 
remaining  sections  (615.5200  and 
615.5215)  in  Subpart  H  and  all  sections 
of  Subpart  I  in  their  entirefy.  The 
deleted  sections  of  Subpart  H.  except 
i  615.5210,  are  inconsistent  with  the 
proposed  regulation.  The  deleted 
sections  of  Subpart  I  set  forth  debt-to- 
equify  ratios  required  of  Farm  Credit 
System  institutions  under  prior  law.  The 
FCA  invites  comment  on  whether  some 
debt-to-equify  standard  should  be 
required  during  the  phase-in  period  or 
until  experience  with  the  risk-adjusted 
capital  approach  demonstrates  that  it 


will  provide  an  adequate  control  on 
leverage. 

The  following  new  sections  would  be 
added  to  Subpart  H: 

A.  Proposed  §  615.5200  would  require 
a  Farm  Credit  System  institution  to 
determine  the  level  of  capital  needed  to 
assure  its  continued  financial  viabilify 
and  to  provide  for  growth  necessary  to 
meet  the  needs  of  its  borrowers.  Each 
institution  would  be  required  to 
establish  a  formal,  written  capital 
adequacy  plan  that,  if  followed,  would 
enable  the  institution  to  achieve  its 
operating  goals  as  well  as  the  minimum 
permanent  capital  standard,  llie  plan 
would  be  required  to  address  projected 
earnings  distributions  and  stock 
retirements  and  to  take  into  account  the 
capability  of  management,  the  qualify 
and  quantify  of  earnings,  tiie  qualify  of 
its  assets  and  the  adequacy  of  the 
allowance  for  losses,  die  sufficiency  of 
liquid  funds,  the  needs  of  an  institution's 
customer  base,  and  any  other  risk- 
oriented  activities,  such  as  funding  and 
interest  rate  risks,  contingent  and  off- 
balance-sheet  liabilities,  and  other 
conditions  warranting  additional 
capital. 

B.  Proposed  S  615.5201  sets  forth 
definitions  of  terms  used  in  the  subpart. 
"Institution"  is  defined  to  include  all 
Farm  Credit  banks  and  associations  and 
the  Farm  Credit  Leasing  Corporation. 
"Permanent  capital"  is  defined  to 
include  all  capital  except  stock  and 
odier  equities  tiiat  may  be  retired  on  the 
repayment  of  die  holder's  loan  or 
otherwise  at  the  option  of  the  holder  or 
are  protected  under  section  4.9A  of  die 
1971  Act  as  amended,  or  are  otherwise 
not  at  risk.  Excluded  under  this 
definition  of  permanent  capital  would 
he:  (1)  Preferred  stock  issued  to  the 
Financial  Assistance  Corporation  to  the 
extent  it  offsets  an  impairment  of 
protected  equities;  (2)  FLB  equities 
required  to  be  purchased  by  the  FLBA  in 
connection  with  a  loan  supported  by 
stock  protected  under  section  4.9A  of 
the  Act;  and  (3)  capital  subject  to 
revolvement  unless  the  institution's 
bylaws  clearly  provide  that  such  capital 
can  be  retired  at  the  sole  discretion  of 
the  board  and  that  there  is  no  express  or 
implied  right  for  such  capital  to  l^ 
retired  at  the  end  of  the  revolvement 
cycle  or  at  any  other  time,  and  Uie 
notice  of  allocation  includes  a  similar 
statement.  The  section  also  defines 
other  terms  used  in  the  computation  of 
permanent  capital  ratios. 

C.  Proposed  S  615.5205  requires 
System  institutions,  beginning  in  1993,  to 
maintain  at  all  times  pennanent  capital 
at  a  level  of  at  least  7  percent  of  its  risk- 
adjusted  assets.  The  section  also  sets 
forth  the  method  for  determining  the 


annual  interim  minimum  permanent 
capital  standard  for  each  institution. 
The  difference  between  die  histitution's 
permanent  capital  ratio  on  December  31, 
1987,  and  the  7  percent  standard 
applicable  in  1993  is  divided  by  5  to 
arrive  at  the  annual  increment  by  which 
the  beginning  capital  ratio  must  increase 
each  year  in  order  to  reach  7  percent  by 
1993.  The  interim  minimum  permanent 
capital  standard  for  1989  is  determined 
by  adding  the  increment  to  the 
beginning  permanent  capital  ratio.  The 
interim  minimnm  permanent  capital 
standard  for  each  year  between  1989 
and  1993  is  determined  by  adding  the 
annual  increment  to  the  prior  year's 
interim  standard. 

D.  Proposed  §  615.5210  sets  forth  die 
proposed  method  for  computing  an 
institution's  permanent  capital  ratio.  The 
institution's  pennanent  capital, 
(adjusted  to  eliminate  reciprocal  equify 
holdings  between  institutions,  double 
counting  of  capital,  and  goodwill)  is 
divided  by  its  assets,  (also  adjusted  to 
eliminate  reciprocal  holdings  between 
institutions,  and  goodwill). 

Adjustments  to  pennanent  capital. 
Before  the  ratio  is  computed,  certain 
adjustments  to  the  permanent  capital 
and  the  asset  base  would  be  required. 
First,  reciprocal  holdings  of  equities 
between  institutions  would  be 
eliminated  to  the  extent  of  the  offset  in 
both  institutions.  If  the  investments  are 
equal  in  amount,  the  elimination  would 
be  accomplished  in  each  institution  by 
deducting  from  permanent  capital  issued 
to  another  Farm  Credit  System 
institution  an  amount  equal  to  any 
investment  in  such  institution  and 
reducing  assets  by  an  equal  amoimt  If 
the  investments  are  not  equal  in  amount 
the  permanent  capital  and  assets  of 
each  institution  would  be  reduced  by  an 
amount  equal  to  the  smaller  investment. 

Second,  double  counting  of  capital 
between  institutions  having  a  direct 
loan  or  discount  lending  relationship 
would  be  eliminated  by  reducing  the 
permanent  capital  of  the  funding 
institution  by  an  amount  equal  to  the 
direct  lender's  investment  remaining 
after  the  elimination  or  reciprocal 
holdings,  if  any. 

Third,  double  counting  of  capital 
between  institutions  having  a 
participation  relationship  would  be 
eliminated  by  deducting  the  investment 
required  to  capitalize  the  participation 
fi*om  the  permanent  capital  of  the 
investing  institution. 

Fourth,  double  counting  of  capital 
would  be  eliminated  between  the 
Leasing  Corporation  and  its  owners  by 
reducing  the  permanent  capital  of  the 
owner  institutions  by  an  amount  equal 


to  their  investment  in  the  Leasing 
Corporation. 

Fifth,  the  section  would  require 
institutions  to  reduce  their  pennanent 
capital  by  the  amount  of  any  goodwill 
reflected  on  die  balance  sheet  but 
would  "grandfather"  until  1993  goodwill 
acquired  before  the  date  of  publication 
of  the  proposed  regulation.  That  is, 
goodwill  acquired  before  the  date  of 
publication  of  the  proposed  regulation 
would  be  considered  as  an  asset 
weighted  in  the  100  percent  category 
until  1933.  after  which  it  would  be 
deducted  bom  permanent  capital. 
Goodwill  acquired  after  die  date  of 
publication  of  the  proposed  regulation 
would  be  deducted  from  permanent 
capital  (and  assets). 

Risk-weight  categories.  Risk -weight 
categories  would  be  defined  primarily 
on  the  basis  of  the  type  of  asset  and 
type  of  obligor  or  guarantor.  Cash  and 
claims  on  Federal  Reserve  banks  would 
be  assigned  to  Category  1,  which  is  risk- 
weighted  at  0  percent.  Securities  of  the 
United  States  Government  and 
expliciUy  guaranteed  United  States 
agency  securities,  cash  items  in  process 
of  collection,  portions  of  loans  and  other 
assets  collateralized  by  securities  of  the 
United  States  Government  or  its 
agencies,  and  securities  and  other 
claims  guaranteed  by  the  United  States 
Government  or  its  agencies  (including 
portions  of  claims  guaranteed)  are 
assigned  to  Category  2,  which  is  risk- 
weighted  at  10  percent  Loans  and  other 
assets  collateralized  by  United  States 
Government-sponsored  agency 
securities,  investments  in  foreign  banks 
v^rith  an  original  maturity  of  1  year  or 
less,  all  investments  in  domestic  banks, 
investments  in  general  obligations  of 
State  and  local  government  claims  on 
official  mutinational  lending  institutions, 
or  regional  development  institutions  in 
which  the  United  States  Government  is 
a  shareholder  or  contributor  are 
assigned  to  Category  3,  which  is  risk- 
weighted  at  20  percent.  All  other 
investment  securities  with  maturities 
under  1  year  are  assigned  to  Category  4, 
which  is  risk-weighted  at  50  percent.  All 
other  claims  on  private  obligors,  claims 
on  foreign  banks  with  an  original 
maturify  exceeding  1  year,  loans  and 
investments  in  Farm  Credit  institutions. 
and  all  other  assets,  including  but  not 
limited  to  fixed  assets  and  receivables, 
are  assigned  to  Category  5,  which  is 
risk-weighted  at  100  percent.  "Goodwill" 
grandfadiered  under  §  615.5201  is  risk- 
weighted  in  the  100-percent  category 
until  1993,  at  which  time  it  would  be 
deducted  from  permanent  capital  and 
risk-weighted  in  the  0-percent  category. 
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Off-balance-sheet  iteam.  Off-balance- 
sheet  items  would  be  risk-weigbted  in  a 
two-step  process.  First,  a  credit 
equivaleat  would  be  obtained  by 
multiplying  tbe  face  amount  of  the  item 
by  the  appropriate  credit  conversion 
factw  set  fbiih  in  tbe  regulation.  The 
raauhing  amount  would  then  be  risk- 
weighted  in  tiie  same  manner  as  balance 
sheet  assets. 

Proposed  credit  conversion  factors  are 
set  forth  in  the  regulation.  A  credit 
conversion  factor  of  0  percent  would  be 
applied  to  unused  commitments  with  an 
original  maturity  of  1  year  or  less.  A 
credit  cmnrersion  factor  of  20  percent 
would  be  applied  to  commercial  letters 
of  credit  A  credit  conversion  factor  of 
SO  percent  would  be  i^iplied  to 
transaction-rdated  contingencies  (La. 
bid  bonds,  performance  bends, 
warranties,  and  standby  letters  of  credit 
related  to  a  particular  transaction), 
commitments  with  an  original  maturity 
exceeding  1  year,  revirfving  underwriting 
facilities,  note  issuance  facilities  and 
other  similar  arrangements.  A  credit 
coversion  factor  of  100  percent  would  be 
applied  to  direct  credit  substitutes 
(general  guarantees  of  indebtedness, 
including  standby  letters  of  credit 
serving  as  financial  guarantees  for  loans 
and  secorities};  acquisitions  of  risk 
participations  in  bankers  acceptance, 
and  participations  in  direct  credit 
substitutes;  sale  and  repurchase 
agreements  and  asset  sales  with 
recourse,  if  not  already  included  on  die 
balance  sheet;  and  forward  agreements 
to  purchase  assets. 

Interest  rate  contracts  and  foreign 
^'^change  contracts  would  require 
special  treatment  to  arrive  at  a  credit 
equivalent  amount  The  institution 
would  add  the  current  exposure,  Le. 
total  replacement  cost  (obtained  by 
marking  to  market)  of  all  its  ccmtracts 
with  a  positive  value  and  an  estimate  of 
the  potential  future  credit  exposure, 
determined  by  multiplying  the  noticmal 
principal  amount  by  one  of  the  following 
credit  coversion  factors,  as  aiq>ropriate: 
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No  potential  credit  exposure  would  be 
calculated  for  single  currency  floating/ 
floating  interest  rate  swaps.  The  credit 
exposure  on  these  contracts  would  be 
evaluated  solely  on  the  basis  of  their 
mark-to-market  value. 


List  of  Sub^s  la  IS  CFR  Parte  tli  and 
618 

Accounting,  Agriculture.  Banks. 
Banking,  Government  securities. 
Investments.  Archives  and  records. 
Insurance.  Reporting  and  recordkeeping 
requirements.  Technical  assistance. 

For  the  reasons  stated  in  the 
preamble.  Parts  615  and  618  of  Chapter 
VL  Title  12.  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  follows: 

PART  61S-FUN0fNQ  AND  FISCAL 
AFFAIRS.  LOAN  POUCtES  AND 
OPERATIONS,  AND  FUNDINQ 
OPERATN>NS 

1.  The  authority  citation  for  Part  615  is 
revised  to  read  as  follows: 

Aulharily:  12  U.S.C  2154.  2243,  2252. 
Section  301(a)  of  Pnb.  L 10O-233. 

2.  Subpart  H  is  revised  to  read  as 
follows: 

615.5200  Generri. 

615.5201  De&ritioin. 

615.5205    Minimum  pomanent  capital 

■Umdards. 
615.5210    Computation  of  the  pennaneot 

capital  ratia 
615.5215    Distribution  of  earnings. 

Subpart  H— Capital  Adequaqr 


S61Sl52M 

(a)  Tbe  Board  of  Directors  of  eadi 
Farm  Credit  System  institution  shall 
determine  tbe  amount  of  capital  needed 
to  assure  the  institution's  continued 
financial  viability  and  to  provide  for 
growth  necessary  to  meet  the  needs  of 
its  borrowers.  The  minimnm  permanent 
capita]  standard  prescribed  in  S  615.5205 
is  not  meant  to  be  adopted  as  the 
optimum  capital  level  in  die  institution's 
capital  adequacy  plan.  Radier,  the 
standard  is  intended  to  serve  as  a 
minimnm  level  of  permanent  capital  that 
each  institution  must  maintain  to  protect 
against  tbe  cre^t  and  other  general 
risks  inherent  in  its  operations. 

(b)  The  Board  of  Dbectors  shall 
establish  and  maintain  a  formal  written 
capital  adequacy  plan  as  a  part  of  die 
financial  plan  required  by  1 618.6440. 
The  plan  shall  include  the  capital  targets 
that  are  necessary  to  achieve  the 
institution's  capital  adequacy  goals  as 
well  as  the  minimnm  permanent  capital 
standards.  The  plan  shaO  address  any 
projected  dividends,  patronage 
distribatioa.  equity  retirements,  or  other 
action  that  may  decrease  die 
institution's  permanent  capital.  In 
addition  to  factors  that  must  be 
considered  in  meeting  the  minimum 


standards,  the  Board  of  Directors  shall 
also  consider  at  least  the  following 
factors  in  developing  the  capital 
adequacy  plan: 

(1)  Capability  of  management; 

(2)  Quality  of  operating  policies, 
procedures,  and  internal  controls; 

(3)  Quality  and  quantity  of  earnings; 

(4)  Asset  quality  and  the  adequacy  of 
the  allowance  for  losses  to  absorb 
potential  loss  within  the  loan  and  lease 
portfolios; 

(5)  Sufficiency  of  liquid  funds; 

(6)  Needs  of  an  institutioo's  customer 
base;  and 

(7)  Ai^  other  risk-<Hiented  activities, 
such  as  funding  and  interest  rate  risks, 
contingent  and  off-balance-sheet 
liabilities  or  other  conditions  warranting 
additional  capital 

S61S.5201    DafkMona. 

For  the  purpose  of  this  sobpart  the 
following  definitions  shall  apply: 

(a)  "Commitment"  means  any 
arrangement  that  legally  obligates  an 
institution  to  purchase  loans  or 
securities,  to  participate  in  loans  or 
leases,  to  extend  credit  in  the  form  of 
loans  or  leases,  to  pay  the  obligation  of 
another,  to  provide  overdraft,  revolving 
credit  or  underwriting  facilities,  or  to 
participate  in  similar  transactions. 
Lending  or  leasing  arrangements  that 
are  unconditionaOy  cancellable  at  any 
time  at  the  option  of  the  institution  shall 
not  be  considered  to  be  commitments, 
provided  the  institution  makes  a 
separate  credit  decision  based  upon  the 
borrower's  current  financial  conditions 
before  each  advance  of  funds  or  other 
credit  und«  the  arrangement 

(b)  "Credit  conversion  factor"  means 
that  number  by  which  an  off-balance- 
sheet  item  shall  be  multiplied  to  obtain  a 
credit  equivalent  before  placing  the  item 
in  a  risk-weight  categoiy. 

(c)  "Direct  lender  institution*'  means 
an  institntion  that  extends  credit  in  the 
form  of  loans  a*  leases  to  eligible 
borrowers  in  its  own  right  and  carries 
such  loan  or  lease  asseto  on  its  bocrics. 

(d)  "Government  agency"  means  an 
agency  of  the  United  States  Government 
vHiose  obligations  are  explicitly 
guaranteed  by  the  United  States 
Govermnent  or  their  successors. 

(e)  "Government-sponsored  agency" 
means  agencies  or  instrrunentaUties 
charted  by  the  United  States  Congress 
to  serve  a  pobHc  purpose  whose  debt 
obligations  are  not  explicitly  guaranteed 
by  the  United  States  Government 

(f)  "Institation"  means  a  Farm  Credit 
bank,  Federal  land  bank  association, 
production  credit  association.  Farm 
Credit  association.  Farm  Credit  Leasing 
Corporation,  bank  for  cooperatives,  and 


Central  Bank  for  Cooperatives,  and  their 
successors/ 

(g)  "Permanent  capital"  means  all 
capital  except  stock  and  other  equities 
that  may  be  retired  on  the  repayment  of 
the  holder's  loan  or  otherwise  at  the 
option  of  the  holder,  or  is  protected 
under  section  4.9A  of  the  Act,  or  is 
Otherwise  not  at  risk.  For  the  purpose  of 
computing  the  permanent  capital  ratio, 
permanent  capital  shall  not  include: 

(1)  Preferred  stock  issued  to  the 
Financial  Assistance  Corporation  to  the 
extent  it  is  used  to  offset  an  impairment 
of  equities  protected  under  section  40.9A 
or  the  Act; 

(2)  FLB  equities  required  to  be 
purchased  by  FLBAs  in  connection  with 
stock  issued  to  borrowers  that  is 
protected  under  section  4.9A  of  the  Act; 

(3)  Capital  subject  to  revolvement, 
unless: 

.  (A)  The  bylaws  of  the  institution 
clearly  provide  that  there  is  no  express 
or  implied  right  for  such  capital  to  be 
retired  at  the  end  of  the  revolvement 
cycle  or  at  any  time;  and 

(B)  The  institution  clearly  states  in  the 
notice  of  allocation  that  such  capital 
may  only  be  retired  at  the  sole 
discretion  of  the  board  iii  accordance 
with  statutory  and  regulatory 
requirements  and  that  no  express  or 
implied  right  to  have  such  capital  retired 
at  the  end  of  the  revolvement  cycle  or  at 
any  other  time  is  thereby  granted. 

(h)  "Risk-adjusted  asset  base"  means 
the  total  dollar  amount  of  the 
institution's  assets  adjusted  in 
accordance  with  §  615.5210(d)  weighted 
on  the  basis  of  risk  in  accordance  with 
S  615.5210(e). 

(i)  "Stock"  means  stock  and 
participation  certificates. 

S  615.5205    Minimum  permanent  capital 
standards. 

(a)  Beginning  on  January  1, 1993.  each 
Farm  Credit  System  institution  shall  at 
all  times  maintain  permanent  capital  at 
a  level  of  at  least  7  percent  of  its  risk- 
adjusted  assets. 

(b)(1)  During  each  year  beginning  on 
January  1. 1988.  through  January  1, 1993, 
each  institution  that  does  not  meet  the 
minimum  permanent  capital  standard 
established  in  paragraph  (a)  of  this 
section  shall  maintain  a  level  of 
permanent  capital  at  all  times  during 
such  year  at  a  level  that  is  not  less  than 
the  interim  minimum  capital  standard 
for  such  yean 

(2)  The  annual  interim  minimum  ' 
permanent  capital  standards  shall  be 
determined  for  each  institution  in  the 
following  manner  A  beginning 
permanent  capital  ratio  shall  be 
determined  as  of  December  31, 1987.  The 
difference  between  the  institution's 


beginning  ratio  expressed  as  a 
percentage  and  7  percent  shall  be 
divided  by  fiv;.  The  resulting  number 
shall  be  the  annual  increment  to  be  used 
to  determine  the  interim  minimum 
permanent  capital  standard  for  each  of 
the  years  between  1988  and  1993.  The 
interim  minimum  permanent  capital 
standard  for  each  of  the  following  years 
shall  be  equal  to: 

For  1988 — the  beginning  capital  ratio; 
1989 — the  beginning  capital  ratio  plus  the 

increment; 
1990— the  beginning  capital  ratio  plus  (2 

times  the  increment); 
1991 — the  beginning  capital  ratio  plus  (3 

times  the  increment); 
1992— the  beginning  capital  ratio  plus  (4 

times  the  increment); 
1993 — 7  percent. 

§615.5210    Computation  Of  the  pennanent 
capital  ratio. 

(a)  The  institution's  permanent  capital 
ratio  shall  be  determined  on  the  basis  of 
the  financial  statements  of  the 
institution  prepared  in  accordance  with 
generally  accepted  accounting 
principles. 

(b)  Through  December  31, 1989,  the 
institution's  assets  may  be  computed 
using  the  average  of  the  most  recent  12 
months'  balances.  Thereafter,  the 
institution's  asset  base  shall  be 
computed  using  currently  daily 
balances. 

(c)  The  institution's  permanent  capital 
ratio  shall  be  calculated  by  dividing  the 
institution's  permanent  capital,  adjusted 
in  accordance  with  paragraph  (d)  of  this 
section  (the  numerator),  by  the  risk- 
adjusted  asset  base  (the  denominator), 
to  derive  a  ratio  expressed  as  a 
percentage. 

(d)  For  the  sole  purpose  of  computing 
the  institution's  permanent  capital  ratio, 
the  following  adjustments  shall  be  made 
prior  to  assigning  assets  to  risk-weight 
categories  and  computing  the  ratio: 

(1)  Where  two  Farm  Credit  System 
institutions  have  stock  investments  in 
each  other,  such  reciprocal  holdings 
shall  be  eliminated  to  the  extent  of  the 
offset.  If  the  investments  are  equal  in 
amount,  each  institution  shall  deduct 
from  its  assets  and  its  permanent  capital 
an  amount  equal  to  the  investment.  If 
the  investment  are  not  equal  in  amount, 
each  institution  shall  deduct  from  its 
permanent  capital  and  its  assets  an 
amount  equal  to  the  smaller  investment. 

(2)  Where  an  institution  (except  the 
Leasing  Corporation  or  the  Central  Bank 
for  Cooperatives)  is  owned  by  another 
Farm  Credit  System  institution  that  is  a 
direct  lender,  the  double  counting  of 
capital  shall  be  eliminated  by  deducting 
from  the  permanent  capital  of  the  owned 
institution  any  investment  of  the  direct 


lender  not  eliminated  pursuant  to 
paragraph  (d)(1)  of  this  section. 

(3)  Where  an  institution  invests  in 
another  institution  to  capitalize  a 
participation  interest  purchased  by  such 
other  institution,  the  investing  institution 
shall  deduct  from  its  permanent  capital 
an  amount  equal  to  its  investment  in  the 
participating  institution.  For  the  purpose 
of  computing  the  minimum  permanent 
capital  ratio,  the  FLB  shall  be 
considered  a  participating  institution 
and  the  FLBA  shall  be  considered  an 
investing  institution. 

(4)  The  double  counting  of  capital 
between  the  Leasing  Corporation  and  its 
owner  institutions  shall  be  eliminated 
by  reducing  the  permanent  capital  of  the 
owner  institutions  by  100  percent  of 
their  investment  in  the  Leasing 
Corporation. 

(5)  Each  institution  shall  deduct  from 
its  permanent  capital  an  amount  equal 
to  any  goodwill  acquired  after  May  12, 
1988.  Beginning  on  January  1, 1993,  each 
institution  shall  deduct  from  its 
permanent  capital  all  goodwill, 
whenever  acquired. 

(e)  The  risk-adjusted  assets  base 
(denominator)  shall  be  determined  in 
the  following  manner 

(1)  Each  asset  on  the  institution's 
balance  sheet  and  each  off-balance- 
sheet  item,  adjusted  by  the  appropriate 
credit  conversion  factor  in  paragraph 
(e)(3)  of  this  section,  shall  be  assigned  to 
one  of  five  risk  categories  in  accordance 
with  this  section.  The  aggregate  dollar 
value  of  the  assets  in  each  category 
shall  be  multiplied  by  the  percentage 
weight  assigned  to  that  category.  The 
sum  of  the  weighted  dollar  values  from 
each  of  the  five  risk  categories  shall 
comprise  the  denominator  for 
computation  of  the  permanent  capital 
ratio. 

(2)  Balance  sheet  assets  shall  be 
assigned  to  the  percentage  risk 
categories  as  follows: 

(i)  Category  1:0  Percent.  (A)  Cash  on 
hand  and  demand  balances  held  in 
domestic  and  foreign  banks. 

(B)  Claims  on  Federal  Reserve  Banks. 

(C)  Goodwill  acquired  after  May  12, 
1988. 

(D)  Beginning  1993,  all  goodwill, 
whenever  acquired. 

(ii)  Category  2: 10  percent.  (A)  All 
securities  issued  by  the  U.S. 
Government  and  Government  agencies. 

(B)  Cash  items  in  the  process  of 
collection. 

(C)  Portions  of  loans  and  other  assets 
collateralized  by  securities  of  the  U.S 
Government  or  Government  agencies. 

(D)  Securities  and  other  claims 
guaranteed  by  the  U.S.  Government  or 
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Government  agencies  (including 
portions  of  claims  guaranteed]. 

(iii]  Category  3: 20 percent.  (A)  Loans 
and  other  assets  collateralized  t^  U.S. 
Government-sponsored  agency  i 

securities. 

(B)  Claims  on  foreign  banks  with  an 
original  maturity  of  1  year  or  less. 

(C)  Claims  on  domestic  banks 
(exclusive  of  demand  balances).        ' 

(D)  Investments  in  State  and  local 
government  obligations  backed  by  the 
"full  faith  and  credit  of  State  or  local 
government." 

(E)  Claims  on  official  multinational 
lending  institutions  or  regional 
development  institutions  in  which  the 
U.S.  Government  is  a  shareholder  or 
contribntor. 

(F)  Obligations  of  and  investments  in 
Farm  Credit  institutions. 

(iv)  Category  4: 50  percent  (A)  All  j 
other  investment  securities  with  ' 
maturities  under  1  year. 

(v)  Category  5: 100  percent  (A)  All 
other  claims  on  private  obligors. 

(B)  Claims  on  foreign  banks  with 
original  maturity  greater  than  1  year. 

(C)  All  other  assets  not  specifled 
above,  including  but  not  limited  to, 
leases,  fixed  assets,  and  receivables. 

(D)  Until  1993,  goodwill  acquired 
before  May  12. 1988. 

(3)  Off-Balance-Sheet  Items. 

(i)  The  dollar  amount  of  off-balance- 
sheet  items  that  shall  be  assigned  to  a 
risk-we^t  category  for  indusion  in  the 
denominator  shall  be  determined  by 
multiplying  the  face  amount  of  the  item 
by  the  appropriate  credit  conversion 
factor  set  foiih  in  paragraph  (b)  of  this 
section.  The  resulting  amount  shall  be 
then  assigned  to  the  appropriate  risk- 
weight  category  described  in  paragraph 
(e)(2]  of  this  section  on  the  basis  of  the 
typeof  oUigor. 

(ii)  Credit  conversion  factors  shall  be 
applied  to  off-balance-sheet  items  as 
follows:  I 

(A)  0  Percent  [1]  Unused  | 
commitments  with  an  original  maturity 
of  1  year  or  less. 

(B)  20  Percent  [1]  Short-term,  self- 
liquidating,  trade-related  ccmtingendes, 
including  but  not  limited  to.  commercial 
letters  of  credit. 

(c)  50  Percent  [1]  Transaction-related 
contingencies  (e.g.  bid  bonds,  j 

performance  bonds,  warranties,  and ' 
standby  letters  of  credit  related  to  a 
particular  transaction).  i 

[2]  Unused  commitments  writh  an  | 
original  maturity  exceeding  1  year. 
including  undvwriting  commitments 
and  commercial  credit  lines. 

(J)  revolving  underwriting  faciUtiet 
(RUFs),  note  issuance  facilities  (NIFs) 
and  other  similar  arrangements. 


P)  100  Percent  [1)  Direct  credit 
substitutes  (general  guarantees  of 
indebtedness,  including  standby  letters 
of  credit  serving  as  financial  guarantees 
for  loans  and  securities). 

{2)  Acquisitions  of  risk  participations 
in  bankos  acceptances  and 
participations  in  direct  credit  substitutes 
(e.g.  standby  letters  of  credit). 

[3]  Sale  and  repurchase  agreements 
and  asset  sales  with  recourse,  if  not 
already  included  oo  the  balance  sheet. 

[4]  Forward  agreements  (i.e., 
contractual  obligations)  to  purchase 
assests,  including  finanning  facilities 
with  certain  drawdown. 

(iii)  Credit  equivalents  of  interest  rate 
contracts  and  foreign  exchange 
contracts  (except  single  currency 
floating/ floating  interest  rate  swaps) 
shall  be  determined  by  adding  the 
replacement  cost  (mark-to-market  value, 
if  positive)  to  the  potential  futtue  credit 
exposure,  determined  by  multiplying  the 
national  principcd  amount  by  the 
following  credit  conversion  factors  as 
appropriate. 


R6fminHiQ  nwlunty 


Less  than  1-year. 
1  Year  and  oyer.. 


contracts 


0 
0.5 


ExchflnQO 

rata 
ooiAacts 


1.0 
5.0 


(iv)  Creidt  equivalents  of  single 
currency  floating/floating  interest  rate 
swaps  shall  be  determined  by  their 
replacement  cost  (maik-to-maricet). 

9  615.5215    DMrlbuHonofsamings. 

The  boards  of  directors  of  System 
institutions  may  not  reduce  the 
permanent  capital  of  the  institution 
through  the  payment  of  patronage 
refunds  or  dividends,  or  the  retirement 
of  stock  or  allocated  equities  if,  after  or 
due  to  the  action,  the  permanent  capital 
of  the  insitntion  would  faU  to  meet  the 
minimmn  permanent  capital  adequacy 
standard  established  under  regulation 
§  615.5210  for  that  period.  This  limitation 
shall  not  apply  to  die  payment  of 
noncash  patronage  refunds  by  any 
institution  exempt  from  Federal  income 
tax  if  the  entire  refund  paid  qualifies  as 
permanent  capital.  Any  System 
institution  subject  to  Federal  income  tax 
may  pay  patronage  refunds  partially  in 
cash  if  the  cash  portion  of  the  refund  is 
the  minimum  amount  required  to  qualify 
the  refund  as  a  deductible  patronage 
distribution  for  Federal  income  tax 
purposes  and  the  remaining  portion  of 
the  refund  paid  qualifies  as  permanent 
capital 


Subpart  I    [flwnoved  and  Raearved] 

3.  Subpart  L  f  fi  815.5220  to  615.524a  is 
removed  and  reserved. 

PART  618-GENERAL  PROVISIONS 

4.  The  authority  citation  for  Part  618 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  2183. 2243. 2244, 2252. 

Sulipart  J— Inlenial  Controls 

5.  Subpart  )  is  amended  by  adding  a 
new  S  618M40  to  read  as  follows: 

S61M440    Annual  budgets  and 


(a)  The  board  of  directors  of  each 
Farm  Credit  System  insitution  shall 
adopt  and  approve  an  operational  and 
strategic  business  plan,  completed  not 
later  than  30  days  after  the 
commncement  of  each  calendar  year. 

(b)  The  plan,  at  a  minimum,  shall 
address  the  operations  of  the  institution 
for  a  minimum  of  3  years  and  shall  cover 
a  minimum  of  the  following  areas: 

(1)  A  mission  statement,  which 
describes  how  the  institution  intoids  to 
meet  the  long-term  needs  of  its 
customers,  creditors,  stockholders,  and 
employees. 

(2)  A  review  of  the  internal  and 
extenal  factors  which  are  likely  to  effect 
the  institution  during  the  planning 
horizon. 

(3)  The  estabbshment  of  quantifiable 
goals  and  objectives  which  must 
address,  at  a  minimum,  the  areas  of 
capitalization,  asset  quality,  loan 
volume,  profitability,  operating 
expenses,  marketing,  human  resources, 
liquidity,  and.  where  applicable,  interest 
rate  risk. 

(4)  Action  plans  which  evidence  how 
goals  are  planned  to  be  acheived.  These 
action  plains  must  include,  at  a 
minimum,  a  description  of  the  proposed 
actions,  a  cost/benefit  analysis,  specific 
implementation  schedules,  and  an 
assignment  of  individual 
responsibilities. 

(c)  Each  plan  will  include  pro  forma 
financial  statements  for  each  year  of  the 
plan  and  a  detailed  monthly  operating 
budget  for  the  first  year  of  the  plan. 

(d)  Each  ^stem  institution  shall  have 
a  board  of  directors  approved  policy 
whicha)uUine8  the  steps  and  process  for 
completing  the  plan,  lliis  policy  must 
include,  at  a  minimum,  the  estaUishing 
of  overall  timetables  for  developing  the 
plan,  the  assignment  of  accountability 
for  the  overall  planning  process,  and  the 
establishmeat  of  monitoring,  control 
and  reporting  processes  for  measuring 
performance  under  the  plan. 


Dated:  May  4, 1988. 
David  A  ICn. 

Secretary  Farm  Credit  AdministraUoa  Board 
[FR  Doc  88-10185  FUed  5-11-88;  8:45  am] 
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12  CFR  Parts  814, 615  and  618 

Loan  PoHdes  and  Operations;  Funding 
and  Hscal  Affairs,  Loan  Potciea  and 
Operation^,  and  Fundbig  OpofiAions; 
General  ProvMons;  Pulilc  Itoaringa. 

agency:  Farm  Credit  Administration. 
ACTKNC  Final  notice  of  hearings  on 
proposed  regulations. 

SUMMANV:  The  Farm  Credit 
Administration  (FCA)  aimounces 
forthcoming  public  hearings  on  proposed 
regulations  governing  borrower  rights 
.  and  estabhriiing  minimum  permanent 
capital  standards  for  Farm  Credit 
System  (Sjrstem)  institutions.  These 
proposed  regulations  are  published  in 
two  separate  documents  elsewhere  in 
this  issue  of  the  Federal  Register.  The 
FCA  Board  has  decided  to  hold  public 
hearings  because  of  the  continuing 
interest  expressed  to  the  FCA  by  those 
impacted  by  the  regulations. 
dates:  The  public  hearings  on  borrower 
rights  will  be  held  beginning  at  10:00 
a.m.  on  June  8. 1088.  The  public  hearing 
on  minimum  permanent  capital 
standards  will  be  held  begkming  at  lOKM 
a.m.  on  June  9. 1988.  Requests  to  appear 
and  present  testimony  for  the  public 
hearings  must  be  submitted  by  June  1, 
1988. 

ADDRESS:  Public  hearings  will  be  held  at 
Farm  Credit  Administration.  1501  Farm 
Credit  Drive.  McLean,  Virginia  22102- 
5090.  Submit  requests  to  appear  and 
present  testimony  for  the  public  hearing 
in  writing  (in  triplicate)  to  David  A.  Hill. 
Secretary,  Farm  Credit  Administration 
Board,  Farm  Credit  Administration, 
'  McLean,  Virginia  22102-5090. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  A.  Hill,  Secretary  to  the  Farm 
Credit  Administration  Board,  Farm 
Credit  Adminisb-ation.  1501  Farm  Credit 
Drive.  McLean.  Virginia  22102-5090, 
(703)  883-4003.  TDD  (703)  883-4444. 
SUPPtEMENTARV  INFORMATION:  A  public 
hearing  will  be  held  at  the  FCA  offices 
in  McLean.  Viiginia  commencing  at 
10:00  a.m.  on  June  8. 1988  concerning 
proposed  regulations  implementing  the 
provisions  of  the  Agricultural  Credit  Act 
of  1987  concerning  new  borrower  rights. 

A  public  hearing  will  be  held  at  the 
FCA  offices  in  McLean.  Viiginia 
commencing  at  lOKX)  a.m.  on  June  9, 1988 
concerning  proposed  regulations 
establishing  a  minimum  permanent 
capital  standard  for  System  institutions. 


A  person  who  wishes  to  present 
testimony  at  a  session  of  either  or  both 
hearings  must  request  that  their  name  be 
placed  on  the  calendar  by  June  1, 1988. 
Requests  will  be  honored  in  die  order 
received.  The  request  should  state  the 
name,  address  and  telephone  number  of 
the  person  wishing  to  testify  and  the 
general  nature  of  the  testimony  which 
they  will  offer. 

~    Formal  presentation  will  be  restricted 
to  5  minutes  per  person.  In  order  to 
facilitate  discussion  on  the  record, 
witnesses  must  submit  a  detailed  or 
summary  statement  of  the  text  of  dieir 
conunents  prior  to  the  bearing. 
Submission  deadline  for  statements  or 
detailed  summaries  is  also  June  1. 
Persons  will  be  notified  by  the  FCA  of 
acceptance  of  their  requests.  All 
documents  and  testimony  received  by 
the  FCA  as  part  of  the  pabUc  hearing 
process  will  be  made  part  of  the  public 
record  and  will  be  available  for  public 
inspection  at  the  FCA's  offices  in 
McLean,  Viiginia. 

The  FCA  notes  that  the  hearing  is  to 
solicit  the  views  of  interested  parties 
concerning  the  content  of  the  regulations 
and  their  application  to  System 
institutions.  The  FCA  will  not  accept 
testimony  or  written  statements  in 
connection  with  the  hearing  which  are 
not  confined  to  this  subject 

Date:  May  4,1988. 
David  A.  mi. 

Secretary,  Farm  Credit  Adminjstration  Board. 
[FR  Doc.  8fr-10191  Filed  5-11-88: 8:45  am] 
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12  CFR  Part  615 

Funding  and  Fiscal  Affairs,  Loan 
Policies  and  Operations,  and  Funding 
Operations 

agency:  Farm  Credit  Administration. 
action:  Proposed  rule. 

summary:  The  Farm  Credit 
Administration  Board  (Board)  proposes 
amendments  to  Subparts  A,  B,  C,  and  O 
of  Part  615,  which  govern  the  funding  of 
Farm  Credit  System  (System) 
institutions  by  means  of  issuance  of 
securities.  The  proposed  amendments 
are  necessary  to  conform  the  ciurent 
regulations  with  certain  amendments  to 
the  Farm  Oedit  Act  of  1971  (Act),  made 
by  the  Agricultural  Credit  Act  of  1987 
(1987  Act),  Pub.  L  100-233,  which  was 
enacted  on  January  6. 19B&  The  1987  Act 
anticipates  that  certain  powers 
previously  eicerctsed  by  the  System 
finance  committees  will  be  transferred 
to  the  Federal  Farm  Credit  Banks 
Funding  Corporation  upon  the  election 
of  its  new  board  of  directors.  The 


proposed  regulations  also  contain 
conforming  changes  to  reflect  certain 
statutory  reorganization  requirements 
for  System  institutions.  The  Board 
detennined  that  this  amendment  to  the 
regulations  should  be  proposed  for 
public  comment 

date:  Written  comments  are  due  on  or 
before  June  13. 1988. 
AOORBSt:  Submit  any  comments  in 
writing  (in  triplicate)  to  Anne  E.  Dewey, 
General  CoonseL  Farm  Credit 
Administration,  McLean,  Virginia  22102- 
5090.  Copies  of  all  communications 
received  will  be  available  for 
examination  by  interested  parties  in  the 
Office  of  General  Counsel  Farm  Credit 
Administration. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Glenn.  Special  Examination 
Division.  Office  of  Examination.  Farm 
Credit  Administration.  McLean, 
Virginia  22102-SOea  (703)  883-4225. 
TDD  (703)  883-4444. 
or 

James  M.  Morris.  Attorney,  Office  of 
General  Counsel  Farm  Credit 
Administration,  McLean,  Virginia 
22102-5090,  (703)  883-4020,  TDD  (703) 
883-4444. 

SUFM^EMCNTAItY  INFORMATION:  The 

proposed  amendments  are  necessary  to 
conform  the  current  regulations  with 
certain  amendments  to  the  Farm  Credit 
Act  of  1971  (Act),  made  by  the 
Agricultival  Credit  Act  of  1987  (1987 
Act)  Pub.  L 100-233,  v^ich  was  enacted 
on  Januaiy  6, 1988. 

Subpart  A  of  Part  615  contains 
regidations  that  define  the  funding 
activities  of  the  System  and  the  role  of 
the  Federal  Farm  Credit  Banks  Funding 
Corporation  (Funding  Corporation). 
Sections  615.5000  and  615.5010  are 
amended  to  delete  references  to  the 
finance  committees  or  their 
subcommittees  and  replace  them  with 
references  to  the  Funding  Corporation, 
which,  under  the  1987  Act  amendments, 
has  statutory  authority  to,  acting  for  the 
banks,  approve  the  amount,  maturities, 
rates  of  interest  and  participations  by 
the  several  banks  in  each  issue  of  joint 
consolidated,  or  Systemwide 
obligations. 

References  to  the  role  of  district 
boards  of  directors  are  also  deleted  from 
i  61SJ010  to  reflect  the  ehminaUon  of 
such  boards  by  the  1987  Act  Reference 
to  "supervision"  in  S  615.5010  is  deleted 
and  replaced  by  the  word  "regulation" 
to  inore  closely  reflect  the  language 
contained  in  section  1.2  of  the  Act. 

Section  615.5030,  which  sets  forth 
authority  of  System  institutions  to 
borrow  from  commercial  banks  is 
amended  by  adding  a  new  §  615.5030(b), 
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which  provides  that  the  Farm  Credit 
System  Financial  Assistance 
Corporation  (Financial  Assistance 
Corporation)  may  borrow  from 
commercial  banks  with  the  approval  of 
the  Farm  Credit  Administration  as 
provided  in  section  6.24(a)(ll)  of  the 
Act. 

Subpart  B  of  Part  615  contains 
regulations  concerning  the  collateral 
required  for  issuance  of  obligations  by 
System  institutions.  Section  615.5050(a] 
is  amended  by  deleting  reference  to 
"long  term"  in  describing  ihaturitAs  of 
notes,  bonds,  debentiu^s,  eind  similar 
obligations  requiring  collateralization 
consistent  with  section  4.3(c)  of  the  Act. 
Sections  615.5050  and  615.5060  are 
amended  to  reflect  the  mergers  required 
by  the  1987  Act. 

Section  615.5050  is  amended  to  limit 
the  collateral  value  of  any  loan  to  the 
maximum  amount  authorized  by  the  Act 
or  Part  614  of  these  regulations. 

Section  615.5060{b).is  deleted.  The 
bonds  issued  under  the  superseded 
Federal  Farm  Loan  Acts,  which  required 
separate  accounting  for  collateral 
purposes,  have  been  retired. 

Subpart  C  of  Part  615  contains 
regulations  governing  the  issuance  of 
notes,  bonds,  debentures,  and  similar 
obligations  by  System  institutions. 
Subpart  C  is  revised  to  reflect  the  new 
responsibilities  of  the  Funding 
Corporation  which  were  previously 
exercised  by  the  finance  committees. 
Section  615.5100  authorizes  the  System 
banks  to  issue  individual,  consolidated 
and  Systemwide  obligations.  The 
requirement  that  each  issuance  be 
authorized  by  resolution  of  each  issuing 
bank  is  now  placed  in  §  615.5101(b).  In 
addition  to  prescribing  the  content  of  the 
resolution  of  the  issuer's  board  of 
directors,  S  615.5101  is  revised  to  set 
forth  required  Farm  Credit 
Administration  approval,  Farm  Credit 
Administration  consultation  with  the 
Secretary  of  the  Treasury,  required 
consultation  by  System  representatives 
with  the  Secretary  of  the  Treasury  and  a 
cross-reference  to  the  requirements  of 
Subpart  B  of  Part  615  concerning 
collateral  for  the  issuance  of  obligations. 

Section  615.5102.  prescribes  that  the 
Funding  Corporation  shall  have  the 
responsibility,  acting  for  the  banks,  for 
determining  the  amount,  maturities, 
rates  of  interest,  terms  and  conditions  of 
participation  by  the  System  banks  in 
conjunction  with  each  issue.  The 
Funding  Corporation  is  also  given 
responsibility  for  developing  funding 
guidelines,  priorities  and  objectives  in 
conjunction  with  the  asset/liabihty 
management  policies  of  the  banks. 

Section  615.5103.  which  required  the 
finance  committees  devise  debt  maturity 


guidelines,  funding  priorities,  and 
objectives,  is  deleted,  since  these 
guidelines,  priorities,  and  objectives 
have  in  practice  been  replaced  by  the 
asset/liability  management  policies 
referred  to  by  S  615.5102(b). 

Subpart  O  of  Part  615  contains 
regulations  governing  the  form  in  which 
Farm  Credit  securities  may  be  issued. 
Section  615.5450  provides  for  the 
issuance  of  consolidated  bonds, 
consolidated  Systemwide  notes,  and 
consolidated  Systemwide  bonds  in 
book-entry  form.  The  consolidated 
bonds  of  the  12  Federal  intermediate 
credit  banks  and  the  13  banks  for 
cooperatives  dated  before  January  1, 
1978  are  no  longer  outstanding  so  the 
reference  to  these  bonds  is  deleted  from 
§  615.5450  (b)  and  (c). 

Section  615.5450  also  reflects  the 
repeal  of  the  authority  of  the  Finance 
Committee  and  the  new  authority  given 
to  the  Funding  Corporation  to  determine 
whether  bonds  should  be  issued  in 
deHnitive  form.  Section  615.5460  is 
amended  to  reflect  the  mergers  of  banks 
authorized  by  the  Agricultiu-al  Credit 
Act  in  1987. 

Section  615.5497  concerning  loss  from 
payment  of  spurious  consolidated  bonds 
is  deleted  because  the  bonds  discussed 
therein  are  no  longer  outstanding. 

List  of  Subjects  in  12  CFR  Part  615 

Accounting,  Agriculture,  Banks, 
Banking,  Government  securities, 
Investments,  Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  Part  615  of  Chapter  VI,  Tide 
12  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  615— FUNDING  AND  FISCAL 
AFFAIRS,  LOAN  POLICIES  AND 
OPERATIONS,  AND  FUNDING 
OPERATIONS 

1.  The  authority  citation  for  Part  615  is 
revised  to  read  as  follows: 

Autbority:  12  U.S.C.  2154.  2160.  2202(b). 
2243. 2252, 2278b-6:  Sec.  301(a)  of  Pub.  L  100- 
233. 

Subpart  A— Funding 

2.  Sections  615.5000,  615.5010,  and 
615.5030  of  Part  615  are  revised  to  read 
as  follows: 

§615.5000    QwMral  rMponsMOtiM. 

(a)  The  System  banks,  acting  through 
the  Federal  Farm  Credit  Banks  Funding 
Corporation  (Funding  Corporation), 
have  the  primary  responsibiUty  for 
obtaining  funds  for  the  lending 
operations  of  the  System  institutions. 

(b)  The  System's  funding  operations 
have  a  significant  impact  upon  the 
investment  commimity,  the  general 


public,  and  the  national  economy  in 
both  the  volume  and  the  maimer  by 
which  funds  are  raised.  The  Farm  Credit 
Administration  supervises  compliance 
with  the  statutory  collateral 
requirements  for  the  debt  obHgations 
issued.  The  Chairman  of  the  Farm  Credit 
Administration,  imder  policies  adopted 
by  the  Board,  consults  with  the 
Secretary  of  the  Treasury  concerning  the 
System's  funding  activities,  pursuant  to 
section  5.10  of  the  Act. 

§  615.5010    Funding  Corporation. 

(a)  The  Funding  Corporation  is 
authorized  to  issue,  market,  and  handle 
System  obligations  and.  handle,  upon 
request  of  the  banks,  interbank  or 
intersystem  flows  of  funds  and 
Investment  portfolios.  The  Funding 
Corporation  shall  maintain  accurate  and 
timely  records.  The  System  banks  shall 
provide  for  the  sale  of  obligations 
through  the  Funding  Corporation  by 
negotiation,  offer,  bid,  syndicate  sale, 
and  for  the  delivery  of  such  obligations 
by  book  entry,  wire  transfer,  or  such 
other  means  as  may  be  appropriate. 

(b)  The  interaction  of  the  System  with 
the  financial  community  shall  be 
conducted  principally  through  the 
Funding  Corporation.  The  Funding 
Corporation  shall  be  subject  to 
regiilation  and  examination  by  the  Farm 
Credit  Administration. 

§  61  S.S030    Borrowings  from  commercial 
banlcs. 

(a)  The  System  bank  boards,  by 
resolution,  shall  authorize  all 
commercial  bank  borrowings. 

(b)  The  Financial  Assistance 
Corporation  may  borrow  from 
commercial  banks  only  with  the 
approval  of  the  Farm  Credit 
Administration. 

3.  Subpart  B  of  Part  615  is  revised  to 
read  as  follows: 

Subpart  B— Collaterai. 

615.5050    Collateral  requirements. 
615.5060    Special  collateral  requirement. 
615.5000    Reduction  in  carrying  value  of 
collateral. 

Subpart  B— Collateral 

§615.5050    CoOataral  raqulrwnants. 

(a)  Each  bank  shall  have  on  hand  at 
the  time  of  issuance  of  any  notes,  bonds, 
debentures,  or  similar  obligations,  and 
at  all  times  thereafter  maintain,  free 
from  any  lien  or  other  pledge,  assets 
consisting  of  notes  and  other  obligations 
representing  loans  made  under  the 
authority  of  the  Act,  or  real  or  personal 
property  acquired  in  connection  vyrith 
loans  made  under  this  Act,  other  bank 


assets  (including  aiacketable  securities) 
approved  by  the  Fans  Credit 
Administratiaii,  caah,  or  cash 
equivalents  in  an  agpegate  amount 
^qual  to  the  sum  of  consolidated  and 
Systemwide  bonds,  Faim  Oredit 
investment  bonds,  ooasotidated 
Systemwide  notes,  other  notes  and 
similar  obligations,  and  all  other  known 
and  recorded  liabilities  outstanding  for 
which  the  bank  is  piimaiily  liable. 

(b)  The  collateral  value  of  eligible 
investments  (as  defined  in  S  615.5140) 
shall  be  die  lower  of  cost  or  market 
value. 

(c)(1)  Except  as  provided  in  this 
subsection,  the  collateral  value  of  notes 
and  other  obligations  representing  loans 
made  under  die  antfaoiil^  of  any  Farm 
Credit  Act  shall  be  the  unpaid  principal 
of  loans  (except  as  provided  for  in 
§  615.5090),  excluding  undisbursed  loan 
funds  held  by  the  bank  or  die 
association  and  funds  held  for  account 
of  borrowers  and  pordusers. 

(2)  The  collateral  value  of  loans  in 
process  of  liqtudation,  foreclosures, 
judgments,  property  acquired  in  the 
liquidation  of  loans,  and  real  estate 
sales  contracts  shall  be  the  lesser  of 
recovery  value  or  investment  value. 

(3)  The  collateral  value  of  loans  which 
have  been  restructured  by  any  action, 
such  88  an  extension,  deferment,  or 
partial  release,  shall  be  the  new  unpaid 
balance  of  the  loan. 

(4)  Collateral  shall  not  include  the 
amount  of  any  loan  that  exceeds  the 
maximum  amount  authorized  under  the 
Act  or  Part  614  of  these  regulations. 

.   (d)  Each  bank  shall  have  procedures 
which  will  ensure  that  the  bank  is  in 
compliance  with  the  statutory 
requirements  for  maintenance  of 
collateral  Such  procedures  shall  include 
provisions  for 

(1)  Adequate  safekeeping  facilities; 

(2)  Methods  to  determine  that  debt 
instruments  meet  all  requirements  of 
law  and  regulations; 

(3)  A  certified  report  by  a  bank  officer 
at  each  regular  meeting  of  the  board  of 
directors.  The  report  should  certify  to 
the  eligiblity  and  the  adequacy  of 
collateral.  Items  to  be  reported  will 
include  but  not  be  limited  to  the  total 
amount  of  eligible  collateral,  amount  of 
ineligible  loans,  amount  of  deductions, 
and  the  amount  of  excess  collateral;  and 

(4)  Written  procedures  and  practices 
to  ensure  that  there  will  be  a  high  degree 
of  accuracy  in  protecting  and  accounting 
for  the  collateral. 

§615.5060    Spatial  coOaiaral  requirement. 

(a)  If  the  chief  counsel  for  a  System 
bank  or  association  has  determined  in 
writing,  that  bank  procedures  provide 
sufficient  safeguards  to  assure  that  a 


real  estate  mortgage  loan  made  by  the 
bank  will  be  secured  by  a  first  lien  or  its 
equivalent  on  interest  in  the  primary 
real  estate  seciuity.  an  attorney  lien 
certification  need  not  be  obtained  at  the 
time  a  note  is  accepted  for  ooUateraL 
However,  the  note  shall  be  withdrawn 
from  collateral  upon  the  expiration  of  1 
year  from  the  date  of  loan  closing. 
unless  before  the  end  of  each  period,  an 
attorney  has  certified  that  the  interest  of 
the  bank  in  the  piimary  real  estate 
security  for  the  loan  is  a  first  hen  on  the 
borrower's  interest  or  its  equivalent 
fit>m  a  security  standpoint 

(b)  A  loan  participation  agreement  to 
which  a  System  bank  or  association  is  a 
participant  and  involving  a  loan 
originated  by  another  lender  shall 
constitute  an  obligation  meeting  the 
collateral  requirements  of  S  615.5050(a]. 

§615.5090    RadueOon  of  carrying  value  Of 
coHatsraL 

When  the  bank  or  Farm  Credit 
Administration  determines  that  a  loan 
did  not  ocMiform  to  the  requirements  of 
the  law  or  regulations  at  die  time  the 
loan  was  closed,  such  loan  shall  be 
withdrawn  from  ocrilateral  until  the 
cause  of  ineligibility  is  remedied.  When 
a  loan  has  been  classified  as  a  loss  loan, 
the  bank  shall  adjust  the  collateral  value 
of  the  loan  accordingly. 

Subpart  C— Issuance  of  Bonds,  Notes, 
Debentures,  and  Similar  Ol>agations 

4.  Sections  615.5100,  615.5101,  and 
615.5102  are  revised  to  read  as  follows: 


§615.5100    Aalhertlytol 

llie  Act  authorizes  each  bank  of  the 
System,  subject  to  the  collateral 
requirements  of  section  4.3(c)  of  the  Act, 
to  issue: 

(a)  Notes,  bonds,  debentures,  or  other 
similar  obligations,  to  members  of  the 
general  public; 

(b)  Consolidated  obligations,  together 
with  any  or  all  banks  organized  and 
operating  under  the  same  title  of  the 
Act,  to  members  of  the  general  public; 

(c)  Systemwide  obligations,  together 
with  other  banks  of  the  System,  to 
members  of  the  general  public;  and 

(d)  Investment  bonds  to  the 
authorized  purchasers  subject  to  the 
limitations  contained  in  the  regulations 
set  forth  in  Subpart  D. 

§615.5101    Raquiramants  for  Issuance. 

Each  issuance  of  debt  obligations 
shall  meet  the  following  requirements: 

(a)  Each  obligation  except  investment 
bonds  shall  be  issued  through  the 
Federal  Farm  Credit  Banks  Funding 
Corporation  as  agent  for  System  banks. 

(b)  Each  debt  obligation  shall  be 
authorized  by  resolution  of  the  board(s) 


of  directors  of  the  issuer(8).  Each 
participating  bank  shall  provide,  in  its 
authorizing  resolution,  for  its  primary 
liability  on  the  portion  of  any 
consolidated  or  Systemwide  obligation 
issued  on  its  behalf  and  be  joinUy  and 
severally  liable  for  the  payment  of  any 
additional  sums  as  called  upon  by  the 
Farm  Credit  Administration,  in 
accordance  with  section  4.4  of  the  Act, 
in  the  event  any  bank  primarily  liable 
therefore  is  imable  to  pay. 

(c)  Each  issuance  of  debt  obligations 
shall  meet  the  collateral  requirements 
set  forth  in  Subpart  B. 

(d)  Each  issuance  of  debt  obligations 
shall  be  approved  by  the  Farm  Credit 
Administration  in  accordance  widi 
S61S.5102. 

(e)(1)  Consultation  with  the  Secretary 
of  the  Treasury  required  by  31  U.S.C. 
9106  shall  be  conducted  by  System 
representatives  and  shall  have  occurred 
prior  to  eadi  debt  issuance. 

(2)  Under  policies  adopted  by  the 
Board  of  the  Farm  Credit 
Administration,  the  Chairman  will 
consult  with  die  Secretary  of  the 
Treasury  on  a  regular  basis  concerning 
the  exercise  by  the  System  of  the 
powers  conferred  under  section  4.2  of 
the  Act.  as  amended. 

§615.5102    Issuance  of  dabftoliHgationa 
ttirough  Mie  fUndtog  coipoiatlon. 

(a)  The  amount,  maturities,  rates  of 
interest  terms  and  conditions  of 
participation  by  the  System  banks  in 
each  issue  shall  be  determined  by  the 
Funding  Corporation  acting  for  the 
banks  of  the  System  established 
pursuant  to  section  4.9  of  the  Act 
subject  to  the  approval  of  the  Farm 
Credit  Administration  in  accordance 
with  this  section. 

(b)  The  Funding  Corporation  shall 
plan  and  develop  funding  guidelines, 
priorities,  and  objectives  based  upon  the 
asset/liabiUty  management  policies  of 
the  System  institutions  and  the 
requirements  of  the  maricet.  The 
guidelines,  priorities,  and  objectives 
shall  be  designed  to  ensure  that  the  debt 
marketing  responsibilities  of  the 
Funding  Corporation  will  continue  to 
provide  flexibility  for  the  banks  and  are 
fiscally  sound. 

(c)  For  all  debt  issuances  conducted 
by  the  Funding  Corporation,  the  specific 
prior  approval  of  the  Farm  Credit 
Administration  must  be  obtained  prior 
to  the  distribution  and  sale  of  the 
obligation  pursuant  to  section  4.9  of  the 
Act 

5.  Section  615.5105  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 
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§615.5105    CofMoNdated  syttemwfcle 


(b)  Prices  shall  be  on  a  discount  yield 
basis  or  as  detennined  by  the  Funding 
Corporation. 


SufofMrt  0— issuance  of  Farm  Credit 
Securities 

6.  Section  615.5450  is  revised  to  read 
as  follows: 

§615.5450    Book  antry  and  deflnitiv*  itolw 


(a)  The  System  banks  operating  under 
the  same  title  of  the  Act  may  issue 
consolidated  bonds,  dated  on  or  after 
January  1. 1978,  in  bookentry  form,  in 
denominations  of  $1,000  or  multiples 
thereof.  There  are  still  outstanding 
consolidated  bonds  of  the  Federal  land 
banks  dated  before  January  1. 1978.  in 
definitive  form  in  denominations  of 
$1,000.  $5,000.  $10,000,  $50,000.  $100,000, 
and  $50a000.  | 

(b)  The  System  banks  may  issue    ' 
consolidated  Systemwide  notes  in  book- 
entry  form,  in  denominations  of  $5,000. 
$10,000.  $50,000.  $100,000.  $500,000, 

$l,00a00a  and  $5.ooaooo. 

(c)  The  System  banks  may  issue 
consolidated  Systemwide  bonds  in 
book-entry  form,  in  denominations  of 
$1,000  or  multiples  thereof  for  issues 
with  an  original  maturity  over  1  year 
and  1  month  and  $5,000  or  multiples 
thereof  for  issues  with  an  original 
maturity  of  under  1  year  and  1  month. 

(d)  Consolidated  and  consoHdated 
Systemwide  bonds  and  discount  notes 
may  be  issued  in  definitive  form  as 
determined  to  be  appropriate  by  the 
Funding  Corporation  and  as  approved 
by  the  Chairman  of  the  Farm  Credit 
Administration. 

§§615.5451-4153453    (Rmnovodand 


7.  Sections  615.5451  through  615.5453 
are  removed  and  reserved. 

8.  Section  615.5460  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 


§615.5460 
•ntry 


DaflnMon  of  taniM  for  book- 
of  Fanii  CrodH  ••curNle& 


(b)  "Banks  of  the  Farm  Credit  System" 
means  all  of  the  Farm  Credit  Banks  or 
all  of  the  banks  for  cooperatives,  or  all 
of  the  banks  of  the  System. 

(c)  "Farm  Credit  securities"  means 
consolidated  notes,  bonds,  debentures, 
or  other  similar  obligations  of  the 
System  banks  and  Systemwide  notes, 
bonds,  debentures,  or  similar  obligations 
issued  under  Uie  Farm  Credit  Act  of 
1971,  or  laws  repealed  thereby,  the 


completion  and  delivery  of  which  is  or 
has  been  undertaken  by  a  Reserve  Bank 
as  agent  of  die  banks  of  the  System. 


§6153497   [Removed  and  Rooervad] 
6.  Section  615.5497  is  removed  and 
reserved. 

Date:  May  4, 1968. 
DavidA-HUl. 

Secretary,  Farm  Credit  Adminiatration  Board. 
[PR  Doc.  88-10180  Piled  5-11-88;  845  am] 
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12  CFR  Parts  622  and  623 

Rules  of  Practice  and  Procedure; 
Practice  Before  the  Farm  Credit 
Adminietration 

agency:  Farm  Credit  Administration. 
ACnoN:  Proposed  rule. 

SUNNNAflv:  The  Agricultural  Credit  Act 
of  1987  (Pub.  L,  100-233)  enacted  on 
January  6, 1988,  amended  die  provisions 
of  the  Famt  Credit  Act  relating  to  the 
definition  of  a  Farm  Credit  System 
(System)  institution  and  to  the 
imposition  of  civil  money  penalties. 
Accordingly,  the  Farm  Credit 
Administration  (FCA)  proposes 
revisions  to  its  implementing 
regulations.  The  FCA  seeks  conunents 
on  its  proposal. 

OATC:  Conunents  are  due  on  or  before 
June  13, 1988. 

AOOims:  Conunents  should  be 
submitted  in  writing,  in  triplicate,  to 
Anne  E.  Dewey.  General  Counsel.  Farm 
Credit  Administration.  1501  Farm  Credit 
Drive.  McLean.  VA  22102-5090.  Copies 
of  all  communications  received  will  be 
available  for  examination  by  interested 
parties  in  the  Office  of  General  Counsel, 
Farm  Credit  Administration. 
RM  FURTHm  mPOMNATION  CONTACT: 
Kathleen  Eyer.  Chief.  Supervision 
Division.  OfiEice  of  Analysis  and 
Supervision,  Farm  Credit 
Administration,  1501  Farm  Credit 
Drive.  McLean.  VA  22102-5090.  (703) 
883-4455.  TDD  (703)  883-4444.  or 
Elizabeth  M.  Dean.  Senior  Attorney. 
Office  of  General  Counsel.  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive.  McLean.  VA  22102-5090. 
(703)  883-402a  TDD  (703)  883-1444. 
SUPPLEMENTARY  INFORMATION:  Section 
423  of  the  Agricultural  Credit  Act  of  1987 
(Pub.  L  100-233)  (1987  Act)  amended  the 
Farm  Credit  Act  (Act).  Title  VI,  Subtitle 
A,  section  6.0  and  section  207(d)  of  the 
1987  Act,  statutorily  direct  the 
revocation  of  the  charter  of  the  Farm 
Credit  System  Capital  Corporation 
(FCSCC)  by  die  Farm  Credit 


Administration  (FCA).  thereby 
amending  section  5.35(3)  of  the  Act.  In 
addition,  section  207(d)  of  die  1987  Act 
provides  for  the  amendment  of  section 
5.35(3)  of  the  Act  to  include  the  Farm 
Credit  System  Financial  Assistance 
Corporation  (FCSFAC).  Section 
811(a)(1)(B)  of  die  1987  Act  added  die 
Federal  Aj^cultural  Mortgage 
Corporation  (FAMC).  and  section  204  of 
the  1987  Act  amended  section  4.9  of  the 
Act  establishing  the  Federal  Farm  Credit 
Banks  Funding  Corporation  (FFCBFC)  as 
Farm  Credit  System  institutions. 

It  is  proposed  Uiat  the  definition  of 
"institution  in  the  System",  "System 
institution"  and  "institution"  as  defined 
in  Subpart  A  of  12  CFR  Part  622  relating 
to  rules  applicable  to  the  formal 
hearings  and  in  12  CFR  Part  623  relating 
to  practice  before  the  FCA.  be  changed 
to  remove  FCSCC  and  to  add  FCFAC, 
FAMC  and  FFCBFC.  In  order  to  avoid 
amending  the  definition  any  time  a  new 
System  institution  is  statutorily  created, 
the  proposed  definition  excludes  the 
Farm  Credit  System  Assistance  Board, 
and  the  Farm  Credit  System  Insurance 
Corporation  which  are  not  identified  as 
System  institutions  in  die  1987  Act, 
although  they  are  institutions 
established  by  the  1987  Act. 

To  comply  with  a  technical  change  set 
forth  in  section  805  of  die  1987  Act.  Part 
D  of  Tide  IV  has  been  redesignated  as 
Part  E  of  Tide  IV.  Therefore,  to  be 
consistent  with  the  1987  Act  and 
specifically,  section  5.35.  it  is  proposed 
diat  Subpart  A,  §  622.2  of  12  CFR  and 
§  623.2  of  12  CFR  are  amended  to 
include  System  institutions  enumerated 
in  section  1.2  of  the  Act.  any  System 
institution  chartered  pursutpt  to  or 
established  by  the  Act  except  for  the 
FCSAB  and  FCSIC.  and  any  service 
organization  chartered  under  Part  E  of 
Tide  IV  of  die  Act. 

The  1967  Act.  section  423.  also 
expands  the  basis  upon  which  die  FCA 
can  assess  a  civU  money  penalty  and 
requires  the  agency  to  solicit  the  views 
of  the  institution  or  person  to  be 
assessed  before  imposing  a  civil  money  . 
penalty  assessment.  The  FCA,  therefore, 
proposes  revisions  to  Subpart  B  of  its 
rules  of  practice.  12  CFR  Part  622. 
relating  to  dvU  money  penalties. 

In  addition  to  assessment  for  violation 
of  a  final  cease  and  desist  order,  section 
5.32(a).  as  amended  by  section  423(a)  of 
the  1987  Act.  authorizes  the  agency  to 
impose  assessments  for  violation  of  any 
provision  of  the  Farm  Credit  Act  or  any 
regulation  issued  thereunder.  Therefore, 
the  agency  proposes  to  make  a  technical 
amendment  to  9  622.52  to  reflect  this 
new  authority.  The  maximum  amount  of 
civil  penalty  for  violation  of  a  fhial 


cease  and  desist  order  is  a  maximum  of 
$1,000  per  day  for  each  day  the  violation 
continues.  The  maximum  amount  of  civil 
penalty  for  violation  of  the  Act,  as 
.amended,  or  any  regulation  issued 
thereunder  is  $500  per  day  for  each  day 
the  violation  continues.  Since  there  is  a 
range  of  possible  amounts  that  can  be 
assessed,  the  proposed  regulation  does 
not  address  amounts. 

Section  423(b)  of  die  1987  Act  requires 
the  agency  to  notify  an  institution  or 
person  to  be  assessed  a  civil  money 
penalty  of  the  violation  or  violations 
alleged  to  have  occurred  or  to  be 
occurring  in  order  to  solicit  the  views  of 
the  institution  or  person  regarding  the 
imposition  of  such  penalty,  before  the 
agency  determines  whedier  to  assess  a 
penalty  or  determine  an  appropriate 
amount.  The  FCA  proposes  to  add  a 
new  section,  designated  as  S  622.53 
(Notification  of  Alleged  Violations), 
which  restates  this  requirement.  No  time 
requirements  are  set  forth  in  this 
proposed  section  since  the  FCA  will 
notify  the  institution  or  person  of  the 
amount  of  time  permissible  for  a 
response  upon  solicitation  of  their 
views. 

The  FCA  also  proposes  to  make  two 
technical  revisions  to  Subpart  B.  In 
order  to  clarify  that  the  factors 
contained  in  section  S.32(b)  of  the  Farm 
Credit  Act  ("financial  resources  and 
good  faith  of  the  institution  or  person 
charged,  gravity  of  the  violations,  any 
previous  violations,  and  such  other 
matters  as  justice  may  require")  are  to 
be  taken  into  account  in  determining  the 
amount  of  any  penalty  assessed,  the 
FCA  proposes  to  move  those  factors 
bom  §  622.59  to  S  622.54. 

Because  of  the  addition  of  new 
sections,  the  FCA  proposes  to 
redesignate  §  622.53  (Notice  of 
Assessment)  as  $  622.55  and  to  revise 
that  section  to  require  the  FCA  Board  to 
take  into  account  any  views  submitted 
by  an  institution  or  person  and  to  taken 
into  account  the  statutory  factors 
contained  in  §  622.54,  as  redesignated. 

Section  622.54,  which  currenUy 
permits  the  General  Counsel  to  solicit 
.the  views  of  an  individual  or  institution 
to  be  assessed,  prior  to  the  issuance  by 
the  agency  of  a  notice  of  assessment 
.would  be  deleted  in  its  entirety,  as  being 
duplicative  of  the  new  requirement  to  be 
added  at  §  622.53. 

Due  to  the  changes  noted  above. 
•SS  622.55  dmiugh  622.58  are 
redesignated  as  SS  622.56  through 
622.60,  respectively.  Section  622.51 
(Definitions)  is  revised  to  correct  two 
typographical  errors.  For  the  sake  of 
convenience.  Subpart  B  of  Part  622  is 


restated  in  its  entirety.  Uiiless  noted 
above.  Part  622  of  12  CFR  remains 
unchanged. 

List  of  Subjects  in  12  CFR  Parts  622  and 
623 

Accountants,  Administrative  practice 
and  procedure.  Crime,  Investigations, 
Lawyers,  Penalties. 

As  stated  in  the  preamble.  Part  622, 
Subparts  A  and  B,  and  Part  623,  of 
Chapter  VI,  Tide  12  of  the  Code  of 
Federal  Regulations  are  proposed  to  be 
amended  to  read  as  follows: 

PART  622-RULES  OF  PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  Part  622  is 
revised  to  read  as  follows: 

AutlKxity:  Sees.  5.9.  5.10,  5.17.  S.25-5.37. 
Pub.  L  90-205, 99  Stat.  167a  Pub.  L  100-233, 
101  Stat.  1568, 12  U.S.C.  2243.  2244.  2252. 
2281-2273. 

2.  Section  622.2  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

Subpart  A— Rules  Applicable  to  Formal 
Hearings 

§622.2    Definitions. 


(d)  The  terms  "institution  in  the 
System".  "System  institution"  and 
"institution"  mean  all  institutions 
enumerated  in  section  1.2  of  the  Act  any 
institution  chartered  pursuant  to  or 
established  by  the  Act,  except  for  the 
Farm  Credit  System  Assistance  Board 
and  the  Farm  Credit  System  Insurance 
Corporation,  and  any  service 
organization  chartered  under  Part  E  of 
Title  IV  of  die  Act 


3.  Subpart  B.  55  622.51  through  622.75, 
is  revised  to  read  as  follows: 

Subpart  B — Rulas  and  Procaduras  for 
Assassmant  and  Collection  of  CivU  Money 
Penaltlaa 


Sec. 

622.51 

622.52 

622.53 

622.54 

622.55 


Definitions. 
Purpose  and  scope. 
Notirication  of  alleged  violations. 
Relevant  considerations. 
Notice  of  assessment  of  civil  money 
penalty. 

622.56  Request  for  formal  hearing  on 
assessment. 

622.57  Waiver  of  hearing:  consent. 

622.58  Hearing  on  assessment. 

522.59  Assessment  order. 

622.60  Payment  of  civil  money  penalty. 
822.61-822.75    (Reserved] 


Sul>part  B— 4)uies  and  Procedures  for 
Assessntent  and  Collectlon  of  CMi 
Money  Penalties 

§622.51    Dafinitiona. 

Unless  noted  otherwise,  the 
definitions  set  forth  in  5622.2  of  Subpart 
A  shall  apply  to  this  subpart. 

5  622.52   Purpose  and  scope. 

The  rules  and  procedures  specified  in 
this  subpart  and  in  Subpart  A  are 
applicable  to  proceedings  by  the  FCA  to 
assess  and  collect  civd  money  penalties: 

(1)  For  a  violatioi^of  the  terms  of  a 
final  cease  and  desist  order  issued 
under  sections  5.25  or  5.26  of  the  Act  or 

(2)  For  violation  of  any  provision  of 
the  Act  or  any  regulation  issued  under 
the  Act. 

§622.53    Notifk»tlon  of  aitagad  violatkms. 
Before  determining  whether  to  assess 
a  civil  money  penalty  and  determining 
the  amount  of  such  penalty,  the  FCA 
shall  notify  the  institution  or  person  to 
be  assessed  of  the  violation(s)  alleged  to 
have  occurred  or  to  be  occurring,  and 
shall  solicit  the  written  views  of  the 
institution  or  person  regarding  the 
imposition  of  such  penalty. 

§  622.54    Relevant  consMaratlons. 

In  determining  the  amount  of  any 
penalty  assessed  the  FCA  shall 
consider  the  financial  resources  and 
good  faith  of  the  institution  or  person 
charged,  the  gravity  of  the  violation,  any 
previous  violations,  and  such  other 
matters  as  justice  may  require. 

§622.55    Notica  of  aaaassmant  of  dvll 
money  penalty. 

(a)  Notice  of  assessment.  After 
considering  any  written  materials 
submitted  in  accordance  with  5  622.53 
and  the  factors  stated  in  5622.54,  the 
FCA  commences  a  civil  money  penalty 
proceeding  with  the  issuance  of  a  notice 
of  assessment  of  a  civil  money  penalty. 
The  notice  of  assessment  shall  state: 

(1)  The  legal  authority  for  the 
assessment 

(2)  The  amount  of  the  civil  money 
penalty  being  assessed; 

(3)  The  date  by  which  the  civil  money 
penalty  shall  be  paid; 

(4)  The  matter  of  fact  or  law 
constituting  the  grounds  for  assessment 
of  the  civil  money  penalty; 

(5)  The  right  of  the  institution  or 
person  being  assessed  to  a  formal 
hearing  to  challenge  the  assessment; 
and 

(6)  The  time  Hmit  to  request  such  a 
formal  hearing. 

(b)  Service.  The  notice  of  assessment 
may  be  served  upon  the  institution  or 
person  being  assessed  by  personal 
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service  or  by  certified  mail  with  a  return 
receipt  to  the  institution's  or  the 
person's  last  known  address.  Such 
service  constitutes  issuance  of  the 
notice. 

§622.56    Rsqussttarfbrmalfwarlngon 


An  institution  or  person  being 
assessed  may  request  a  formal  hearing 
to  challenge  the  assessment  of  a  civil 
money  penalty.  The  request  must  be 
filed  in  writing,  within  10  days  of  the 
issuance  of  the  notice  of  assessment, 
with  the  Chairman  of  the  Board,  FCA, 
1501  Farm  Credit  Drtve,  McLean,  VA 
22102-5090. 

§622.57    WSivwof hearing; consant 

(a)  Waiver.  Failure  to  request  a 
hearing  pursuant  to  5  622.56  constitutes 
a  waiver  of  the  opportunity  of  a  hearing 
and  the  notice  of  assessment  issued 
pursuant  to  §  622.55  shall  constitute  a 
Hnal  and  unappealable  order. 

(b)  Consent.  Any  party  afforded  a 
hearing  who  does  not  appear  at  the 
hearing  personally  or  by  a  duly 
authorized  representative  is  deemed  to 
have  consented  to  the  issuance  of  an 
assessment  order. 

§  622.56    Haaring  on  assassnwnt 

(a)  Time  and  place.  An  institution  or 
person  requesting  a  hearing  shall  be 
informed  by  order  of  the  Board  of  the 
time  and  place  set  for  hearing. 

(b)  Answer  procedures.  The  heariag 
order  may  require  the  institution  or 
person  requesting  the  hearing  to  file  an 
answer  as  prescribed  in  f  622.5.of 
Subpart  A.  The  procedures  of  the 
Administrative  Procedure  Act  (5  U3X1 
554-557]  and  Subpart  A  of  these  Rules 
shall  apply  to  the  hearing. 

§622.56    Aaaaasmantonfar. 

(a)  Consent.  In  the  event  of  consent  of 
the  parties  concerned  to  an  assessment, 
or  if,  upon  the  record  made  at  a  hearing 
ordered  imder  this  subpart,  the  Board 
finds  that  the  grounds  for  having 
assessed  the  penalty  have  been 
established,  the  Board  may  issue  an 
order  of  assessment  of  civil  money 
penalty.  In  its  assessment  order,  the 
Board  may  reduce  the  amount  of  the 
penalty  specified  in  the  notice  of 
assessment 

(b)  Effective  date  and  period.  An 
assessment  order  is  effective 
immediately  upon  issuance,  or  upon 
such  other  date  as  may  be  speci^ed 
therein,  and  shall  remain  effective  and 
enforceable  unless  it  is  stayed,  modified, 
terminated,  ot  set  aside  by  action  of  the 
Board  or  a  reviewing  court. 

(c)  Service.  An  assessment  order  may 
be  served  by  personal  service  or  by 
certified  mail  with  a  return  receipt  to  the 


last  known  address  of  the  mstitution  or 
person  being  assessed.  Such  service 
constitutes  issuance  of  the  order. 

I622J0    Payment  of  dvimonay  penalty. 

(a)  Payment  date.  Generally,  the  date 
designated  in  the  notice  of  assessment 
for  payment  of  the  civil  money  penalty 
will  be  60  days  from  the  issuance  of  the 
notice.  If,  however,  the  Board  finds,  in  a 
specific  case,  that  the  purposes  of  tlie 
statute  would  be  better  served  if  the  60- 
day  period  were  changed,  the  Board 
may  shorten  or  lengthen  the  period  or 
make  the  civil  money  penalty  payable 
immediately  upon  receipt  of  the  notice 
of  assessment  If  a  timely  request  for  a 
formal  hearing  to  challenge  an 
assessment  of  a  civil  money  penalty  is 
filed,  payment  of  the  penalty  shall  not 
be  required  unless  and  until  the  Board 
issues  a  final  order  of  assessment 
following  the  hearing.  If  an  assessment 
order  is  issued,  it  will  specify  the  date 
by  which  the  civil  money  penalty  is  to 
be  paid  or  collected. 

(b)  Method  of  payment.  Checks  in 
payment  of  civil  money  penalties  should 
be  made  payable  to  the  "Farm  Credit 
Administration".  Upon  collection,  the 
FCA  shall  forward  the  amount  of  the 
penalty  to  the  Treasury  of  the  United 
States. 

§§622.61-622.75    [Reserved] 

PART  623— PRACTICE  BEFORE  THE 
FARM  CREOrr  ADMINISTRATION 

4.  The  authority  citation  for  Part  823  is 
revised  to  read  as  follows: 

Atttbority:  Sees.  5A  5.ia  5.17.  S.2S-SJ7, 
Pub.  L  99-205. 90  Stat.  1878.  Pub.  L  100-233, 

101  Stat  isea  12  U.S.C  2243. 224*.  2252. 

2261-2273. 

5.  Section  623.2  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§623.2    DefMUons. 

*  *         •         •         • 

(d)  The  terms  "institution  in  the 
System",  "System  institution"  and 
"institution"  mean  all  institutions 
enumerated  in  section  1.2  of  the  Act,  any 
institution  chartered  pursuant  to  or 
established  by  the  Act  except  for  the 
Farm  Credit  System  Assistance  Board 
and  the  Farm  Credit  System  Insurance 
Corporation  and  any  service 
organization  chartered  under  Part  B  of 
Title  rv  of  the  Act. 

•  *        •        •        • 

Dated:  N4ay  4. 1988. 
David  A.  Hill, 

Secretary.  Farm  Credit  Adminiatrotion  Board 
(FR  Doc.  88-10187  Piled  5-11-88;  &45  am) 
atUWa  CODE  (TOS^I-M 
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Re^iMrtOfy  AccoutiHnQ  Piaclim 

AQCNCV:  Farm  Credit  Administration. 
action:  Proposed  rule. 

summahv:  The  Farm  Credit 
Administration  (PGA),  by  the  Faun 
Credit  Administratiod  Board  (Board), 
publishes  for  comment  proposed 
amendments  to  Part  624  relating  to 
regulatory  accounting  practices  (RAP). 
These  proposed  regulations  implement 
amendments  to  the  Farm  Oedit  Act  of 
1971  (1971  Act)  (12  US.C.  2001.  et  seq.), 
made  by  the  A^cultural  Credit  Act  of 
1987  (1987  Act)  (Pub.  L.  100-233).  The 
proposed  regulations  extend  the 
authority  for  Farm  Credit  System 
(System)  institutions  to  use  RAP  until 
1992  and  provide  that  RAP  may  only  be 
used  for  certain  interest  rate 
evaluations. 

date:  Written  comments  are  doe  on  or 
before  June  13. 1988. 

AOORCSSES:  SulMnit  any  comments  io 
writing  (in  triplicate)  to  Anne  E.  Dewey. 
General  Counsel,  Farm  Credit 
Administration,  McLean,  VA  22102- 
SOOa  Copies  of  all  communications 
received  will  be  available  for 
examination  by  interested  parties  in  the 
O^ice  of  General  Counsel.  Farm  Credit 
Administration. 

FOR  RMrmcR  MFomtATiON  contact: 
Tom  Dalton.  Office  of  Analysis  and 

Supervision,  Farm  Credit 

Achninistration,  McLean,  VA  22102- 

5000,  (703)  883-447S.  TDD  (703)  883- 

4444 

or 

Gary  Norton.  Senior  Attorney,  Office  of 
General  Counsel  Farm  Credit 
Administration.  McLean,  VA  22102- 
509a  (703)  883-4020.  TDD  (703)  883- 


SUPPLEMCNTARY  INFORMATION:  Section 
5.ig(b)  of  the  1971  Act  as  amended  by 
the  Farm  Credit  Act  Amendments  of 
1986  (Pub.  L  99-500).  required  the  FCA 
to  issue  regulations  under  which  System 
institutions  would  be  authorized  to  use 
RAP.  FCA  promulgated  regulations  in 
1986  (12  CFR  624.100,  et  seq.)  which 
implemented  the  RAP  authorities  by 
authorizing  institutions  to  use  RAP  for 
two  purposes.  An  institution  could  use 
RAP  to  defer  certain  interest  costs  and 
portions  of  the  provision  for  loan  losses 
for  the  purpose  of  evaluating  its  costs  of 
doing  business  in  order  to  adjust  the 
rates  charged  to  its  borrowers  as 
necessary  to  meet  competitive  interest 
rates.  In  addition,  an  institution  could 
use  RAP  to  maintain  the  value  of  its 
stock  and  participation  certificates  at 


par  and  thus  enable  it  to  retire  stock  at 
par  value  (based  on  a  RAP 
determination)  even  though  the  stock 
was  worth  less  than  par  value  based  on 
generally  accepted  accounting  principles 
(GAAP). 

The  FCA  Board  now  proposes 
amendments  to  these  regulations  to 

•  reflect  the  recenUy  enacted  amendments 
to  the  1971  Act  The  1987  Act  amends 
the  1971  Act  by  extending,  until  1992,  the 
authorized  period  during  which  System 
institutions  can  use  RAP.  In  addition, 
the  enactment  of  several  other 
amendments  to  the  1971  Act  requires 
that  FCA  regulations  restrict  the 
purposes  for  which  RAP  can  be  used. 
For  the  reasons  stated  herein,  the  FCA 
Board  has  proposed  amendments  to  its 
regulations  which  would  delete  the 
authority  for  System  institutions  to  use 

.  RAP  to  determine  the  valuti  of  stock  for 
retirement  purposes. 

When  the  RAP  authorities  were 
'  originally  enacted  in  1986,  their  purpose 
.  was  primarily  to  enable  institutions  to 
continue  to  operate  in  the  normal  course 
of  business  and  retire  their  stock  at  par 
value  even  though  it  was  worth  less 
than  par  value  under  GAAP.  That 
purpose  has  been  fundamentally 

•  changed  by  the  1987  Act 

Under  section  4.9A  of  the  1987  Act 
institutions  are  required  to  retire 
"eligible  borrower  stock"  at  par  value 
regardless  of  the  book  value  of  such 
stock.  Eligible  borrower  stock  is  defined 
to  include  all  stock,  participation 
certificates,  and  allocted  equities  owned 
by  borrowers  and  other  financing 
institutions  (OFIs)  on  the  date  of 
enactment  of  the  1987  Act,  or  issued 
within  the  earlier  of  9  months  after  such 
date  of  enactment  or  the  implementation 
of  a  new  capitalization  plan  by  the 
institution  involved.  Eligible  borrower 
stock  also  includes  certain  stock 
previously  retired  at  less  than  par  value 

'  or  currently  frozen  in  institutions  during 
liquidations.  The  requirements  of 
section  4.9A  must  be  exercised  by 
institutions  without  regard  to  the  book 
value  of  the  stock  or  any  FCA  approval 
or  regulatory  authority.  If  institutions  do 
not  have  the  resources  to  retire  such 
stock  at  par  value,  they  can  apply  for 
assistance  from  the  Farm  Credit  System 
Assistance  Board  (Assistance  Board) 
through  the  Farm  Credit  System 
Financial  Assistance  Corporation  (FAC) 

'  for  that  purpose. 

Section  4.3A,  as  added  by  the  1987 
Act  requires  System  institutions  to 
begin  issuing  new  types  of  securities 
that  will  be  included  within  its 
"permanent  capital"  and  which  are  not 
categorized  as  "eligible  borrower  stock". 
This  section  requires  that  such  securities 
be  issued  and  retired  in  accordance  with 


the  bylaws  of  the  institution  subject  to  a 
few  statutory  requirements.  Securities 
that  are  included  in  permanent  capital 
may  only  be  retired  at  the  discretion  of 
the  board  of  directors  of  the  institution. 
In  addition,  such  securities  are  required 
to  be  considered  as  an  "at  risk" 
investment  In  addition,  section  4.3A(g) 
provides  that  to  the  extent  any  of  the 
new  capitalization  provisions  are 
inconsistent  with  other  provisions  of  the 
Act  the  new  provisions  shall  control. 

Section  6.4.  as  added  by  the  1987  Act 
authorizes  each  System  institution  to 
request  assistance  fit)m  the  Assistance 
Board  when  the  book  value  of  its  stock 
falls  below  100%  of  par  value,  on  a 
GAAP  basis,  and  requires  each  System 
institution  to  seek  assistance  hxna  the 
Assistance  Board  when  the  book  value 
falls  below  75%  of  par  value,  on  a  GAAP 
basis.  While  the  Assistance  Board  may 
provide  assistance  to  an  institution  to 
enable  it  to  continue  operations,  the 
Assistance  Board  can  deny  a  request  for 
assistance  if  it  determines  that  the  entity 
cannot  be  returned  to  viability.  In  that 
event,  further  financial  liability  of  the 
Assistance  Board  will  be  limited  to 
ensuring  that  the  institution  will  have 
sufficient  funds  to  retire,  at  par  value,  its 
"eligible  borrower  stock,"  not  securities 
in  its  permanent  capital. 

In  accordance  with  the  1987  Act  the 
proposed  regulations  delete  those 
regulations  which  authorize  institutions 
to  retire  stock  on  the  basis  of  a  RAP 
determination  of  its  book  value.  The 
retirement  of  "eligible  borrower  stock" 
must  be  carried  out  in  accordance  with 
sections  4.9A  and  4.3A(c).  Securities 
included  in  permanent  capital  shall  be 
held  as  risk  investments  and  may  only 
be  retired  at  a  value  determined  under 
GAAP,  in  accordance  with  section  4.3A 
and  bylaws  issued  thereunder. 

The  proposed  regulations  continue  to 
reflect  the  statement  of  policy  contained 
in  section  1.1  of  the  1971  Act  that 
institutions  be  able  to  use  RAP  to 
evaluate  the  interest  rates  charged  on 
loans.  In  accordance  with  that  statement 
of  policy,  the  proposed  regulations 
authorize  institutions  to  take  into 
consideration  the  use  of  RAP,  among 
other  factors,  in  evaluating  the  interest 
rates  charged  on  loans.  However,  in  no 
event  shall  an  institution  charge  a  rate 
of  interest  below  the  competitive 
interest  rates  charged  by  other  lending 
institutions. 

The  FCA  recognizes  that  System 
banks  and  associations  are  subject  to 
competitive  pressures  from  other 
financial  institutions  in  their  lending 
environment  System  banks  and 
associations  must  manage  their  business 
afiairs  and  control  their  costs  in  order  to 


price  competitively,  earn  a  profit  and 
remain  viable  over  the  long  run. 

The  FCA  has  been  critical  of  some 
System  banks  and  associations  during 
the  past  several  years  for  failing  to 
properly  consider  their  costs  when 
determining  interest  rates.  Such 
indiscriminate  loan  pricing  can  have  the 
effect  of  minimizing  or  eliminating  an 
institution's  earnings  thus  dissipating  its 
capital  to  the  detriment  of  its  continued 
operations  and  ability  to  serve  its 
borrowers  and  stockholders.  For  these 
reasons,  the  proposed  regulations  clarify 
that  there  are  prudent  limits  to  the  use 
of  RAP  in  determining  how  loans  should 
be  priced.  Interest  rates  should  be 
established  based  on  a  consideration  of 
the  institution's  overall  cost  structure 
including,  cost  of  funds,  overhead  costs, 
expected  loan  losses,  provisions  for 
adequate  capital,  and  the  desired  return 
to  stockholders. 

The  proposed  regulations  also  delete 
references  to  the  Farm  Credit  System 
Capital  Corporation,  whose  charter  was 
revoked  on  February  11, 1988  (53  FR 
4072).  In  accordance  with  section  6.6  of 
the  1987  Act,  the  proposed  regulations 
provide  that  any  System  institutions 
requesting  certification  to  receive 
financial  assistance  from  the  Assistance 
Board  may  need  to  obtain  Assistance 
Board  approval  for  the  continued  use  of 
RAP. 

List  of  Subjects  in  12  CFR  Part  624 

Accounting,  Agriculture,  Banks, 
Banking,  Credit,  Rural  areas. 

As  stated  in  the  preamble,  Part  624, 
Chapter  VI.  Title  12  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
revised  to  read  as  follows: 

PART  624— REGULATORY 
ACCOUNTING  PRACTICES 

624.100  General. 

624.101  Defmitions. 

624.102  Deferral  of  interest  costs  on  debt 

624.103  Deferral  of  the  provisions  for  loan 
losses. 

624.104  Interest  rate  evaluation. 

624.105  Financial  reporting  and  disclosure. 

Authority:  12  U.S.C.  2001,  2013,  2073.  2093. 
2122,  2159.  2252.  2254,  Pub.  L  99-509.  Pub.  L 
100-233. 

§624.100    QsneraL 

(a)  The  regulations  contained  in  this 
part  implement  the  provisions  of  the  Act 
relating  to  the  authorities,  terms, 
conditions,  and  restrictions  pursuant  to 
which  a  Farm  Credit  System  (System) 
institution  may  use  regulatory 
accounting  practices  to  defer  and 
capitahze  a  portion  of  its  interest  costs, 
provisions  for  loan  losses,  and 
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premiums  paid  to  retire  debt 
instruments,  and  to  amortize  such 
amounts. 

(b)  Notwithstanding  the  provisions  of 
this  part,  if  an  institution  requests  that 
the  Farm  Credit  System  Assistance 
Board  (Assistance  Board)  certify  the 
institution  to  issue  preferred  stock  in 
accordance  with  Title  VI  of  the  Act.  the 
Assistance  Board  may  further  restrict 
the  continued  use  of  regulatory 
accounting  practices  by  the  institution 
as  provided  in  section  6.6  of  the  Act. 

(c)  The  authority  to  defer  and 
capitalize  costs  is  effective  until 
December  31, 1992.  Amounts  capitalized 
through  December  31, 1992  may  be 
amortized  over  the  full  amortization 
period  of  20  years,  but  in  no  instance 
beyond  December  31,  2012. 

§624.101    DeWnWoiw. 

For  the  purpose  of  this  part,  the 
following  de^nitions  apply: 

(a)  "Generally  acceprted  accounting 
principles  (GAAP)"  means  that  body  of 
conventions,  rules,  and  procedures 
necessary  to  define  accepted  accounting 
practice  at  a  particular  time,  as 
promulgated  by  the  Financial 
Accounting  Standards  Board  and  other 
authoritative  sources  recognized  as 
setting  standards  for  the  accounting 
profession  in  the  United  States. 
Generally  accepted  accoimting 
principles  shall  include  not  only  broad 
guidelines  of  general  application  but 
also  detailed  practices  and  procedures 
that  constitute  standards  against  which 
financial  presentations  are  evaluated. 

(b)  "Institution"  means  any  bank  or 
association  chartered  under  the  Act 

(c)  "Loans  outstanding"  means  groM 
loans  outstanding  net  of  any 
participations  sold  at  the  end  of  each 
reporting  period.  The  term  "loan" 
includes  loans,  participations 
purchased,  contracts  of  sale,  notes 
receivable,  and  other  similar  obligations 
and  lease  financings.  The  term  "loan" 
includes  loans  originated  through  direct 
negotiations  between  the  reporting 


institution  and  a  borrowing  entity  and 
loans  or  interest  in  loans  purchased 
from  another  lender  that  are  recorded  as 
assets  of  a  reporting  institution. 

(d)  "Regulatory  accounting  practices 
(RAP)"  means  those  accounting  methods 
and  practices  directed  by  statutory  and 
regulatory  requirements  provided  for  in 
the  Act  and  in  this  part  and  that  are  not 
in  accordance  with  GAAP. 

§  624.102    Dstarrai  of  fntsrest  costs  on 
debt 

(a)  A  bank  may  capitalize  any 
premium  paid  to  repurchase  the  bank's 
obligations  on  consolidated  Systemwide 
notes  and  bonds  issued  on  or  before 
January  1. 1985.  and  may  contract  with  a 
third  party,  including  a  service 
corporation  chartered  by  the  Farm 
Creidit  Administration,  in  order  to 
perform  a  defeasance  of  these  same 
obligations.  The  premiiun  paid  shall  be 
the  excess  of  the  cost  to  repurchase  or 
redeem  an  obligation  over  the  recorded 
net  book  value  for  such  obligation. 

(b)  A  bank  may  capitalize  a  portion  of 
its  interest  expenses  which  have  been 
paid  or  will  be  paid  during  the  [>eriod 
July  1. 1986  through  December  31. 1992 
on  Systemwide  consolidated  notes  and 
bonds  issued  cmi  or  before  January  1, 
1985.  The  amount  of  a  bank's  interest 
expense  on  an  obligation  that  may  be 
capitalized  shall  be  limited  to  the  excess 
of  the  bank's  cost  on  the  obligation  over 
the  market  price  for  the  obligation  on 
October  21. 1988. 

(c)  An  institution  that  defers  any 
expenses  associated  with  actions  taken 
in  accordance  with  this  section  shall 
amortize  such  expenses  over  a  period 
not  to  exceed  20  years  using  straigbtrline 
amortization.  The  unamortized  portion 
of  debt-related  costs  that  are  ddTerred  or 
are  eligible  to  be  deferred  shall  not  be 
considered  as  capital  of  the  institution. 

f624.103    Dstarralofttwprovtaionslior 

loan 


A  System  institution  is  authorized 
during  the  period  July  1, 1966  ttrou^ 


December  31, 1992,  to  capitalize  the 
amount  of  its  provision  for  loan  losses 
made  on  an  annual  basis  in  excess  of  M 
of  1  percent  of  loans  outstanding.  An 
institution  that  defers  a  portion  of  its 
provision  for  loan  losses  in  accordance 
with  this  sectimi  shall  amortize  such 
amount  over  a  period  to  not  exceed  20 
years,  using  straight-line  amortization. 
Institutions  using  RAP  to  defer  their 
provisions  for  loan  losses  shall  maintain 
an  allowance  for  k>an  losses  determined 
in  accordance  with  GAAP. 

§624.104    Intsfest  rats  svahiation. 

An  institution  may  take  into 
consideration  the  use  of  RAP,  among 
other  factors,  for  purposes  of  evaluating 
the  interest  rates  charged  on  loans.  Sudi 
other  factors  include  the  institution's 
cost  of  funds,  overhead,  expected  losses, 
margin  to  provide  for  adequate  capital, 
return  to  stockholders,  and  any  other 
relevant  factors.  In  no  event  shall  swdi 
an  institution  charge  a  rate  of  interest 
which  is  less  than  the  competitive 
interest  rates  charged  by  other  lending 
instituticms  in  the  same  area,  for  a  loan 
with  similar  tnms,  to  a  borrower  of 
equivalent  creditworthiness  and  access 
to  alternative  credit 

§624.105    Financial  rsporting  and 
dlicloiuis. 

Each  institution  that  uses  RAP  in 
accordance  with  the  provisions  of  this 
part  shall  prepare  and  issue  its  financial 
statements  to  stockholders  in 
accordance  with  Part  620  of  this  chapter. 
In  addition,  each  such  institution  shall 
disclose  clearly  in  the  nwnagement 
commentary  to  its  financial  statements 
the  purpose  and  use  of  the  regulatory 
accounting  practices  adopted  by  the 
institution  and  shall  reconcile  the 
differences  between  the  application  of 
GAAP  and  RAP. 

Date:  May  4, 1988. 
DavMA.Hill, 

Secretary,  Farm  Credit  Admiiustration  Board. 
(FR  Doc  88-10188  FDed  5^11-88;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Servic* 

8  CFR  Parts  212, 214, 217, 236, 24% 
245, 248,  and  299 

[INS  Number  1109-88] 


Visa  Waiver  Pilot  Program 

agency:  rmmigration  and  Naturalization 
Service,  Justice. 
AcnON:  Proposed  rule. 

summary:  This  proposed  rule  i 

establishes  the  Visa  Waiver  Pilot     I 
Program  provided  at  section  313  of  me 
Immigration  Reform  and  Control  Act  of. 
1986  (Pub.  L.  99-603)  which  added  the 
pilot  program  as  section  217  of  the   i 
Immigration  and  Nationality  Act  [8 
U.S.C.  1187].  Under  this  program,  the 
nonimmigrant  visa  requirement  can  be 
waived  for  certain  ahens  applying  for 
admission  as  nonimmigrant  visitors  for 
a  period  not  to  exceed  ninety  days. 
DATE:  Comments  must  be  received  no 
later  than  June  13, 1988. 
ADDRESS:  Please  submit  written 
comments,  in  triplicate,  to  the  Director. 
Policy  Directives  and  Instructions. 
Immigration  and  Naturalization  Service. 
425  I  Street  NW.,  Room  2011. 
Washington,  DC  20536. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yanghe  Peggy  Wong.  Assistant  Chief 
Inspector,  Immigration  and 
Naturalization  Service,  425 1  Street  NW., 
Room  7123,  Washington,  DC  20536, 
Telephone:  (202)  633-4033. 
SUPPLEMENTARY  INFORMATION:  The  Visa 
Waiver  Pilot  Program  was  established 
by  Congress  to  determine  if  a  visa    i 
waiver  provision  could  facilitate      | 
international  travel  and  promote  the 
more  effective  use  of  the  resources  of 
affected  government  agencies  while  not 
posing  a  threat  to  the  welfare,  health, 
safety,  or  security  of  the  United  States. 
In  furtherance  of  this  aim.  this  rule  1 
contains  provisions  designed  to        I 
facilitate  travel.  faciUtate  or  reduce  the 
work  of  affected  agencies,  and  ensure 
that  vital  national  interests  are 
protected.  The  Department  of  State 
concurs  only  in  8  CFR  212.1(i)  of  this 
rule. 

This  rule  adds  a  new  Part  217  of  8 
CFR,  and  amends  existing  Parts  212. 214, 
236,  242,  245,  248.  and  299.  to  conform 
with  new  section  217  of  the  Immigration 
and  Nationality  Act  (Act). 

Section  217.2  sets  forth  the  eligibihty 
criteria  for  individual  participation  in 
the  program  based  on  the  provisions  of 
section  217  of  the  Act  and  other 
applicable  provisions  of  the  Act. 


Section  217.3  provides  the  limits  on 
eligibility  for  inunigration  benefits  which 
are  provided  in  the  Act.  but  makes 
provision  for  a  brief  period  of 
satisfactory  departure  under  emergent 
circumstances  and  for  readmission  to 
the  United  States  after  brief  departures 
to  foreign  contiguous  territory. 

Section  217.4(a)  provides  that  persons 
who  are  excludable  from  the  United 
States  may  not  be  admitted  as  Visa 
Waiver  Pilot  Program  visitors  regardless 
of  whether  or  not  they  have  secured  a 
waiver  of  grounds  of  excludability  or 
consent  to  reapply  for  admission.  It  is 
consistent  with  the  provisions  of  section 
217(a)(5)  of  the  Act  that  persons  who  are 
known  to  be  excludable  be  required  to 
secure  a  visa  in  order  to  apply  for 
admission  to  the  United  States. 

Section  217.4(b)  provides  that 
applicants  for  admission  under  section 
217  of  the  Act  who  are  found  to  be 
excludable  from  the  United  States  or 
inadmissible  as  visitors  shall  be 
excluded  and  removed  from  the  United 
States  without  a  hearing  before  an 
immigration  judge  other  than  in 
connection  with  an  application  for 
asylum  in  the  United  States. 

Section  217.4(c)  provides  that  aliens 
who  have  been  admitted  under  Part  217 
who  are  found  to  be  deportable  from  the 
United  States  shall  be  removed  from  the 
United  States  without  a  hearing  before 
an  immigration  judge  other  than  in 
connection  with  an  application  for 
asylum.  Section  217.4  (b)  and  (c) 
implement  section  217(b)(4)  of  the  Act 
which  requires  that  persons  who  wish  to 
utilize  the  visa  waiver  provisions  of 
section  217  of  the  Act  must  waive  their 
rights  to  normal  procedives  of  inquiry, 
review,  and  appeal  regarding 
admissibility  and  deportability. 

Section  217.5  lists  designated 
countries  for  the  Visa  Waiver  Pilot 
Program.  The  United  Kingdom  has  been 
designated  as  the  initial  Visa  Waiver 
Pilot  Program  coimtry  in  that  it  meets 
the  criteria  set  forth  in  section  217(c)(2) 
of  the  Act,  and  in  that  it  generates  a 
significant  portion  of  the  total  number  of 
nonimmigrant  visitors  to  the  Untied 
States.  The  selection  of  the  United 
Kingdom  as  a  Visa  Waiver  Pilot 
Program  coimtry  is  designed  to  mitigate 
the  demand  for  nonimmigrant  visas  at 
United  States  consular  facilities  in  Great 
Britain.  For  this  reason,  a  distinction  is 
made  concerning  various  categories  of 
British  residents,  nationals  or  citizens 
based  on  the  British  nationality  laws. 
Citizens  of  British  Commonwealth 
countries  or  British  dependent  territories 
are  not  eligible  for  the  visa  waiver.  This 
rule  provides  that  only  British  citizens 
who  have  full  and  unrestricted 
permission  to  reside  in  the  United 


Kingdom  will  be  eligible  to  apply  for 
admission  as  Visa  Waiver  Pilot  Program 
applicants. 

Section  217.6  provides  the  criteria  for . 
carrier  agreements  under  section  217  of 
the  Act.  These  criteria  are  based  on  the 
provisions  of  section  217(a)(4)  and 
217(d)  of  the  Act. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

This  is  not  a  major  rule  within  the 
meaning  of  section  1(b)  of  E.0. 12291. 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
clearance  under  the  Paperwork 
Reduction  Act. 

List  of  Subjects 

8  CFR  Parts  212,  214.  236,  242,  245,  248 

Administrative  practice  and 
proceduresTAliens,  Passports  and  visas. 

8  CFR  Part  217 

Administrative  practice  and 
procedures.  Aliens,  Reporting  and 
recordkeeping  requirements.  Passports 
and  visas. 

8  CFR  Port  299 

Forms.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  212— DOCUMENTARY 
REQUIREMENTS:  NONIMMIGRANT; 
WAIVERS;  ADMISSION  OF  CERTAIN 
INADMISSIBLE  AUENS;  PAROLE 

1.  The  authority  citation  for  Part  212  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103. 1182, 1184, 
1187, 1225. 1228, 1228, 1252. 

2.  In  S  212.1,  paragraph  (i)  is  added  to 
read  as  follows: 

§  212.1    Documwitary  r«quir«n«nts  for 
nonimmigrant. 

***** 

(i)  Visa  Waiver  Pilot  Program.  A  visa 
is  not  required  of  any  alien  who  is 
eligible  to  apply  for  admission  to  the 
United  States  as  a  Visa  Waiver  Pilot 
Program  applicant  pursuant  to  the 
provisions  of  section  217  of  the  Act  and 
Part  217  of  this  chapter  if  such  alien  is  a 
national  of  a  country  designated  under 
the  Visa  Waiver  Pilot  Pro^m,  who 
seeks  admission  to  the  United  States  for 
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a  fieriod  of  90  days  or  less  as  a  visitor 
for  business  or  pleasure. 


PART  214— NONIMMIGRANT  CLASSES 

3.  The  authority  citation  for  Part  214  is 
revised  to  read  as  follows: 

Authority.  8  U.aC  1101. 1103. 1184. 1187. 

4.  In  S  214.2  existing  paragraph  (b)(3) 
is  redesignated  as  paragraph  (b)(4)  and 
a  new  paragraph  (b)(3)  is  added  to  read 
as  follows: 

§214.2    Special reqiilraiMnts tar 
adwlMton,  eartenslon,  and  maintenance  of 
status. 

•  •        *        «        ♦ 

(b)  *  •  * 

(3)  Visa  Waiver  Pilot  Program. 
Special  requirements  for  admission  and 
maintenance  of  status  for  visitors 
admitted  to  the  United  States  under  the 
Visa  Waiver  Pilot  Program  are  set  forth 
in  section  217  of  the  Act  and  Part  217  of 
this  chapter. 

•  •        •        •        • 

5.  A  new  Part  217  is  added  to  read  as 
follows: 

PART  217— VISA  WAIVER  PILOT 
PROGRAM 

Sec 

217.1  Scope. 

217.2  Eligibility. 

217.3  Maintenance  of  status. 

217.4  Excludability^nd  deportability. 

217.5  Designated  countries. 
217.5  Carrier  agreements. 

Authority:  8  U.S.C.  1187. 

§217.1    Scope. 

The  Visa  Waiver  Pilot  Program  is 
established  solely  pursuant  to  the 
provisions  of  section  217  of  the  Act  and 
subject  to  all  conditions  and  restrictions 
stipulated  in  that  section,  including 
those  relating  to  the  length  of  the 
program  and  the  number  of  countries 
which  may  be  designated  as  Visa 
Waiver  Pilot  Program  countries. 

§217.2    EHgitiimy. 

(a)  General.  Notwithstanding  the 
provisions  of  section  212(a)(26)(B)  of  the 
Act,  nonimmigrant  visa  may  be  waived 
for  an  alien  who  is  a  national  of  a 
country  enumerated  in  S  217.4  of  this 
part  who: 

(1)  Is  classifiable  as  a  visitor  as 
defined  in  section  101(a)(15)(B)  of  the 
Act; 

(2)  Seeks  admission  to  the  United 
States  for  a  period  not  to  exceed  ninety 
days: 

(3)  Is  in  possession  of  a  round-trip, 
nontransferable  transportation  ticket 
vaUd  for  a  period  of  not  less  than  one 
year,  which  is  nonrefundable  other  than 


in  the  ooimtry  in  which  issued  or  in  the 
country  of  the  alien's  nationality  or 
residence,  and  which  was  issued  by  a 
carrier  which  has  entered  into  an 
agreenmt  as  provided  in  §  217.6  of  this 
part; 

(4)  Is  in  possession  of  a  completed 
and  signed  Form  1-791,  Visa  Waiver 
Pilot  Program  Information  Form; 

(5)  Arrives  in  the  United  States  on  a 
carrier  which  has  entered  into  an 
agreement  as  provided  in  §  217.6  of  this 
part 

(6)  Waives  any  right  otherwise 
provided  in  the  Act  to  administrative  or 
judicial  review  or  appeal  of  an 
immigration  officer's  determination  as  to 
his  or  her  admissibility  other  than  on  the 
basis  of  an  application  for  asylum  in  the 
United  States  as  provided  in  section  208 
of  the  Act;  and 

(7)  Waives  any  right  to  contest  any 
action  for  deportation,  other  than  on  the 
basis  of  an  application  for  asylum  in  the 
United  States  as  provided  in  section  208 
of  the  Act. 

(b)  Round-trip  transportation  ticket 
The  term  "round-trip  ticket"  as  used  in 
this  part  means  a  return  ticket  which 
will  retiun  the  traveler  to  the  point  of 
origin,  regardless  of  the  number  of 
places  visited. 

(c)  Comprehensive  nature  of  Visa 
Waiver  Pilot  Program  criteria.  An  alien 
is  eligible  for  a  visa  waiver  under  this 
part  only  if  he  or  she  meets  all  of  the 
eligibility  criteria  set  forth  in  paragraph 
(a)  of  this  section. 

§217.3    Maintenance  of  Status. 

(a)  Eligibility  for  immigration 
benefits.  An  alien  admitted  to  the 
United  States  under  this  part  may  be 
admitted  as  a  visitor  for  business  or 
pleasure  for  a  period  not  to  exceed 
ninety  days.  An  alien  admitted  under 
this  part  must  maintain  his  or  her  status 
as  a  visitor  as  defined  in  section 
101(a)(15)(B)  of  the  Act  and  must  not 
engage  in  activities  in  the  United  States 
which  are  inconsistent  with  that  status. 
An  alien  admitted  under  this  part  is  not 
eligible  for  extension  of  his  or  her 
authorized  period  of  temporary  stay  in 
the  United  States;  is  not  eligible  for 
adjustment  of  his  or  her  status  to  that  of 
an  alien  lawfully  admitted  for 
permanent  residence  pursuant  to  section 
245  of  the  Act,  other  than  as  an 
immediate  relative  as  defined  in  section 
201(b)  of  the  Act;  and  is  not  eligible  for 
change  of  nonimmigrant  status  pursuant 
to  section  248  of  the  Act 

(b)  Satisfactory  departure.  If  an 
emergency  prevents  an  alien  admitted 
under  this  part  from  departing  from  the 
United  States  within  his  or  her  period  of 
authorized  stay,  the  district  director 
having  jurisdiction  over  the  place  of  the 


alien's  temporary  stay  may.  in  his  or  her 
discretion,  grant  a  period  of  satisfactory 
departure  not  to  exceed  thirty  days. 
During  this  period,  the  alien's  departure 
from  the  United  States  may  be  regarded 
as  having  been  accomplished 
satisfactorily  and  without  violation  of 
status. 

(c)  Readmission  after  departure  to 
contiguous  territory.  An  alien  admitted 
to  the  United  States  under  this  part  may 
be  readmitted  to  the  United  States  in  the 
status  of  a  Visa  Waiver  Pilot  Program 
visitor  after  a  departure  to  foreign 
contiguous  territory  provided  that: 

(1)  His  or  her  authorized  period  of 
temporary  stay  has  not  expired, 

(2)  He  or  she  intends  to  depart  the 
United  States  prior  to  the  expiration  of 
his  or  her  authorized  period  of 
temporary  stay, 

(3)  He  or  she  presents  a  vaUd, 
unexpired  passport  which  reflects  his  or 
her  admission  to  the  United  States  as  a 
Visa  Waiver  Pilot  Program  visitor,  and 

(4)  He  or  she  continues  to  meet  all 
criteria  set  forth  in  S  217.2(a)  of  this  part 
with  the  exception  of  arrival  on  a 
signatory  carrier. 

An  alien  who  applies  for  admission 
under  the  provisions  of  this  section  may 
be  admitted  to  the  United  States  only  for 
the  remainder  of  the  authorized  period 
of  temporary  stay  which  he  or  she  was 
granted  upon  arrival  in  the  United 
States  in  accordance  with  the  provisions 
of  S  217.2(a)  of  this  part.  A  Visa  Waiver 
Pilot  Program  visitor  who  appUes  for 
admission  under  the  provisions  of  this 
section  is  subject  to  exclusion  from  the 
United  States  pursuant  to  section  212  of 
the  Act  and  this  part.  Departure  from 
and  readmission  to  the  United  States  of 
an  ahen  under  this  subsection  does  not 
relieve  any  obligations  and 
responsibilities  of  the  carrier  which 
initially  transported  such  alien  to  the 
United  States  for  admission  under  the 
provisions  of  this  part. 

§217.4    ExcHidabiltyanddaportabWty. 

(a)  Waivers  of  grounds  of 
excludability  and  consent  to  apply  for 
admission.  Aliens  who  are  excludable 
from  the  United  States  under  one  or 
more  of  the  grounds  of  excludability 
listed  in  section  212  of  the  Act,  and 
ahens  who  require  the  consent  of  the 
Attorney  General  to  apply  for  admission 
to  the  United  States  pursuant  to  section 
212(a)(17)  of  the  Act  may  not  be 
admitted  to  the  United  States  under  the 
provisions  of  this  part  notwithstanding 
the  fact  that  the  applicable  ground(s)  of 
excludability  may  have  been  waived 
under  the  provisions  of  section  212(d)(3) 
of  the  Act  or  that  the  required  consent 
of  the  Attorney  General  may  have  been 
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secured.  Such  aliens  must  secure  a  visa 
in  order  to  be  admitted  to  the  United 
States  as  nonimmigrants.  Under  no 
circumstances  may  an  application  for 
waiver  of  grounds  of  excludability  or  for 
consent  to  apply  for  admission  be 
accepted  at  a  port  of  entry  in  connection 
with  an  application  for  admission  under 
this  part. 

(b)  Determinations  of  excludability 
and  inadmissibility.  An  alven  who  [ 
applies  for  admission  under  the       ' 
provisions  of  section  217  of  the  Act.  who 
is  determined  by  an  immigration  officer 
not  to  be  eligible  for  admission  under 
that  section  or  to  be  excludable  from  the 
United  States  under  one  or  more  of  the 
grounds  of  excludability  listed  in  section 
212  of  the  Act  (other  than  section 
212(a)(26)(B))  shall  be  excluded  from  the 
United  States  and  removed.  Such 
exclusion  and  removal  shall  be  effected 
without  referral  of  the  alien  to  an 
immigration  judge  for  further  inquiry, 
examination,  or  hearing,  except  that  an 
alien  who  presents  himself  or  herself  as 
an  applicant  for  admission  under  section 
217  of  the  Act.  who  applies  for  asylum  in 
the  United  States  must  be  referred  to  an 
immigration  judge  for  further  inquiry. 
The  removal  of  an  alien  under  this 
section  may  be  deferred  if  the  alien  is 
paroled  into  the  custody  of  Federal, 
state,  or  local  law  enforcement  agency 
for  criminal  prosecution  or  punishment. 

(c)  Determination  of  deportability.  An 
alien  who  has  been  admitted  to  the 
United  States  under  the  provisions  of 
section  217  of  the  Act  and  of  this  part 
who  is  determined  by  an  inunigration 
officer  to  be  deportable  from  the  United 
States  under  one  or  more  of  the 
deportation  grounds  listed  in  section  241 
of  the  Act  shall  be  removed  from  the 
United  States  to  his  or  her  country  of 
nationality  or  last  residence.  Such    I 
removal  shall  be  effected  without     I 
referral  of  the  alien  to  an  immigraticm 
judge  for  a  determination  of 
deportability.  except  that  an  alien 
admitted  as  a  Visa  Waiver  Pilot 
Program  visitor  who  applies  for  asylum 
in  the  United  States  must  be  referred  to 
an  immigration  judge  for  a 
determination  of  deportability. 

(d)  Removal  of  excludable  and 
deportable  aliens.  The  carrier  which 
transported  to  the  United  States  an  alien 
who  is  to  be  removed  pursuant  to  this 
section  shall  be  immediately  notified  of 
the  determination  to  remove  such  alien. 
Removal  from  the  United  States  under 
this  section  is  to  be  effected  through  use 
of  the  return  portion  of  the  round-trip 
ticket  presented  by  the  alien  at  the  time 
of  entry  to  the  U.S.  as  required  in 

9  217.2(a)(3)  of  this  part.  Such  removal 
shall  be  on  the  first  available  means  of 


transportation  to  the  alien's  point  of 
embarkation  to  the  United  States. 

S217.S    Designated  eountr<«s. 

(a)  Countries.  The  United  Kingdom 
has  been  designated  as  a  Visa  Waiver 
Pilot  Program  country  based  on  the 
criteria  siet  forth  at  sections  217(a)(2)(A) 
and  217(c)  of  the  Act. 

(b)  Definitions.  For  the  purposes  of 
this  part  the  term  "national  of  a  Visa 
Waiver  Pilot  Program  country"  as  used 
in  section  217(a)(2)  of  the  Act  when 
applied  to  the  United  Kingdom  refers 
only  to  British  citizens  who  have  the 
unrestricted  right  of  permanent  abode  in 
the  United  Kingdom  (England,  Scotland. 
Wales.  Northern  Ireland.  Channel 
Islands,  and  the  Isle  of  Man);  it  does  not 
refer  to  British  overseas  citizens.  British 
dependent  territories  citizens,  or  citizens 
of  British  Commonwealth  countries. 

§  217.6    Carrtar  agreemfits. 

(a)  General.  The  carrier  agreements 
referred  to  in  section  217(d)  of  the  Act 
shall  be  made  by  the  Commissioner  in 
behalf  of  the  Attorney  General  and  shall 
be  on  Form  1-775.  Agreement  Between  a 
Transportation  Line  and  the  United 
States  under  the  Visa  Waiver  Pilot 
Program.  The  term  "carrier"  as  used  in 
this  part  refers  to  the  owner,  charterer, 
lessee  or  authorized  agent  of  any 
commercial  vessel  or  commercial 
aircraft  engaged  in  the  transportation  of 
passengers  to  the  United  States  from  a 
foreign  place. 

(b)  Agreement  provisions.  To  be 
authorized  to  transport  an  alien  to  the 
United  States  pursuant  to  section  217  of 
the  Act  and  this  part,  a  carrier  must 
enter  into  an  agreement  on  Form  1-775 
to: 

(1)  Transport  as  an  applicant  for 
admission  under  section  217  of  the  Act 
and  this  part  only  an  alien  who  is  a 
national  of  a  Visa  Waiver  Pilot  Program 
country  as  designated  in  S  217.5  of  this 
part; 

(2)  Transport  such  an  alien  only  if  he 
or  she  is  in  possession  of  a  round-trip, 
nontransferable  transportation  ticket 
valid  for  a  period  of  not  less  than  one 
year,  which  is  nonreftuidable  other  than 
in  the  country  in  which  issued  or  in  the 
country  of  the  alien's  nationality  or 
residence,  and  which  was  issued  by  a 
carrier  signatory  to  an  agreement  under 
this  part; 

(3)  Transport  such  an  alien  only  if  he 
or  she  has  agreed  that  the  return  portion 
of  such  ticket  may  be  used  to  effect  his 
or  her  removal  from  the  United  States 
based  on  a  flnding  of  excludability  or 
deportability  under  §  217.4  of  this  part; 

(4)  Accept  such  a  transportation  ticket 
as  full  payment  for  return  passage  of 
such  an  alien; 


(5)  Transport  only  such  an  alien  who 
has  completed  and  signed  Form  1-791, 
Visa  Waiver  Pilot  Program  Information 
Form; 

(6)  Indemnify  the  United  States 
against  any  costs  for  the  fransportation 
of  such  an  alien  if  the  alien  is  refused 
admission  to  the  United  States,  remains 
in  the  United  States  unlawfully  after  the 
expiration  of  his  or  her  authorized 
period  of  temporary  stay,  or  is  removed 
or  deported  from  the  United  States;  and 

(7)  Submit  daily  to  immigration 
officers  any  and  all  departure  copies  of 
Form  1-94  received  with  respect  to  the 
departure  from  the  United  States  of  an 
alien  admitted  under  section  217  of  the 
Act  and  this  part. 

(c)  Termination  of  agreements.  The 
Commissioner,  in  behalf  of  the  Attorney 
General,  may  terminate  any  carrier 
agreement  under  this  part  with  five  days 
notice  to  a  carrier  for  the  carrier's 
failure  to  meet  the  terms  of  such 
agreement.  As  a  matter  of  discretion,  the 
Commissioner  may  notify  a  carrier  of 
the  existence  of  a  basis  for  termination 
of  a  carrier  agreement  under  this  part 
and  allow  the  carrier  a  period  not  to 
exceed  fifteen  days  within  which  the 
carrier  may  bring  itself  into  compliance 
with  the  terms  of  the  carrier  agreement. 

PART  236— EXCLUSfON  OF  ALIENS 

6.  The  authority  citation  for  Part  236  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103. 1182. 1187, 1224. 
1225. 1228, 1252, 1255. 1362. 

7.  In  Part  236  a  new  S  236.9  is  added  to 
read  as  follow: 

§236.9    VIM  Waivm- Piot  Program. 

Pursuant  to  section  217  of  the  Act.  an 
alien  who  applies  for  admission  to  the 
United  States  under  the  provisions  of 
that  section  must  waive  any  right  to 
review  or  appeal  an  inmiigration 
officer's  determination  as  to  the 
admissibility  of  the  alien  at  a  port  of 
entry,  other  than  on  the  basis  of  an 
application  for  asylum.  An  alien 
applicant  for  admission  under  section 
217  of  the  Act  shall  be  removed  bom  the 
United  States  upon  a  determination  by 
an  immigration  officer  that  the  alien  is 
inadmissible,  except  that  such  an  alien 
who  applies  for  asylum  in  the  United 
States  shall  be  referred  to  an 
immigration  judge  for  further  inquiry  as 
provided  in  section  235  of  the  Act  and 
§  236.3  of  this  part. 


PART  242— PROCEEDINGS  TO 
DETERMINE  DEPORTABILITY  OF 
AUENS  IN  THE  UNITED  STATES; 
APPREHENSION.  CUSTODY. 
HEARING.  AND  APPEAL 

8.  The  authority  citation  for  Part  242  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1182. 1187. 1252. 
1254. 1382. 

9.  Section  242.1(a)  is  amended  by 
inserting  before  the  period  at  the  end  of 
the  first  sentence  the  following:  ", 
except  an  alien  who  has  been  admitted 
to  the  United  States  under  the 
provisions  of  section  217  of  the  Act  and 
Part  217  of  this  chapter  other  than  such 
an  alien  who  has  applied  for  asylum  in 
the  United  States." 

10.  In  §  242.1  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

§  242.1    Order  to  show  cause  and  notice  of 
hearing. 

*  *        *        •        • 

(d)  Visa  Waiver  Pilot  Program. 
Pursuant  to  section  217  of  the  Act.  an 
alien  who  has  been  admitted  to  the 
United  States  under  the  provisions  of 
that  section  has  waived  any  right  to 
contest  any  action  against  him  or  her  for 
deportation,  other  than  on  the  basis  of 
an  application  for  asylum.  An  alien 
admitted  to  the  United  States  under 
section  217  of  the  Act  shall  be  taken  into 
custody  and  removed  bom  the  United 
States  upon  a  determination  by  an 
immigration  officer  that  the  alien  is 
deportable,  and  without  commencement 
of  a  proceeding  under  this  part,  except 
that  such  an  alien  who  applies  for 
asylum  in  the  United  States  shall  be 
brought  into  proceedings  as  otherwise 
provided  in  this  part. 

PART'245— ADJUSTMENT  OF  STATUS 
TO  THAT  OF  PERSONS  ADMITTED 
FOR  PERMANENT  RESIDENCE 

11.  The  authority  citation  for  Part  245 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101. 1103. 1154, 1159. 
1182. 1187. 1255. 

12.  In  S  245.1  a  new  paragraph  (b)(12) 
is  added  to  read  as  follows: 

!  24S.1    Eligibility. 

•  *        •        *        • 

(b)  •  *  * 

(12)  Any  alien  admitted  as  a  Visa 
Waiver  Pilot  Program  visitor  under  the 
provisions  of  section  217  of  the  Act  and 
Part  217  of  this  chapter  other  than  an 
immediate  relative  as  defined  in  section 
201(b)  of  the  Act. 


PART  24S— CHANGE  OF 
NONIMMIGRANT  CLASSIFICATION 

13.  The  authority  citation  for  Part  248 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101. 1103, 1184. 1187. 
1Z58. 

14.  In  S  248.2  a  new  paragraph  (f)  is 
added  to  read  as  follows: 

§246.2    Ineligible  classes. 

*        *        *        *        « 

(f)  Any  alien  admitted  as  a  Visa 
Waiver  Pilot  Program  visitor  under  the 
provisions  of  section  217  of  the  Act  and 
Part  217  of  this  chapter. 

PART  299— IMMIGRATION  FORMS 

15.  The  authority  citation  for  Part  299 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103. 

16.  Section  299.1  is  amended  by 
adding  the  following  immediately  before 
the  entry  "ICAO"  in  numerical 
sequence: 

§290.1    Prescribed  forms. 

***** 

1-775    (  )    Agreement  Between 

the  Transportation  Line  and  the  United 
States  under  the  Visa  Waiver  Pilot 
Program. 

1-791    (  )    Visa  Waiver  Pilot 

Program  Information  Form. 

Dated:  May  4. 1988. 

Alao  C.  Nelson, 

Commissioner.  Immigration  and 
Naturalization  Service. 

Concurred  in  only  8  CFR  212.1(1). 
Dated:  May  4. 1988. 
|oao  M.  Clark, 

Assistant  Secretary' for  Consular  Affairs 
Department  of  State. 

(ra  Doc.  88-10538  Filed  5-11-88:  8:45  am] 
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DEPARTMENT  OF  STATE 
Bureau  of  Consular  Affaire 
22  CFR  Part  41 

[SD-214] 

VISAS;  Passports  and  Visas  Not 
Required  for  Certain  Nonlmniigrants 

agency:  Bureau  of  Consular  Affairs. 

DOS. 

action:  Notice  of  Proposed  Rulemaking. 

summary:  This  proposed  rule 
establishes  the  United  States  Visa 
Waiver  Pilot  Program  provided  by 
section  313  of  the  Immigration  Reform 
and  Control  Act  of  1986  (IRCA),  Pub.  L 
99-603,  which  added  the  pilot  program 


as  new  section  217  of  the  Immigration 
and  Nationality  Act  (hereinafter  referred 
to  as  the  Act).  Under  this  program,  the 
nonimmigrant  visa  requirement  is 
waived  for  certain  aliens  applying  for 
admission  as  nonimmigrant  visitors  for 
a  period  not  to  exceed  ninety  days. 

date:  Comments  must  be  received  no 
later  than  June  13, 1988. 

ADDRESS:  Written  comments  may  be 
submitted  in  duplicate  to;  Director, 
Office  of  Legislation,  Regulations,  and 
Advisory  Assistance,  Visa  Office,  Room 
1330.  SA-1.  Department  of  State. 
Washington.  DC  20520. 

FOR  FURTHER  INFORMATION  CONTACT 

A.  Roy  Mackay,  Deputy  Chief, 
Legislation  and  Regulations  Division, 
Visa  Office.  Washington,  DC  20520  (202) 

663-1205. 

SUPPLEMENTARY  information:  The 

United  States  Visa  Waiver  Pilot 
Program  was  established  by  Congress  to 
determine  if  a  visa  waiver  provision 
could  facilitate  international  travel  to 
the  United  States  and  promote  the  more 
effective  use  of  the  resources  of  affected 
government  agencies  while  not  posing  a 
threat  to  the  welfare,  health,  safety,  or 
security  of  the  United  States.  In 
furtherance  of  this  aim  this  rule  contains 
provisions  designed  to  provide  the  basic 
authoriiation  to  facilitate  travel. 
facilitate  or  reduce  the  work  of  affected 
agencies,  and  ensure  that  vital  national 
interests  are  protected. 

This  rule  is  not  considered  to  be  a 
major  rule  for  purposes  of  E.0. 12291  nor 
is  it  expected  to  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  22  CFR  Part  41 

Aliens,  Nonimmigrants,  Visas, 
Passports,  Temporary  visitors.  Waivers. 

In  view  of  the  foregoing,  §  41.2  in  Part 
41  would  be  amended  as  follows: 

PART  41— NONIMMIGRANT 
CLASSES— WAIVER  OF  PASSPORT 
AND/OR  VISA  REQUIREMENTS 

1.  The  authority  citation  for  Part  41  is 
revised  to  read  as  follows: 

Authority:  Sec.  104. 86  Stat.  174.  8  U.S.C. 
1104:  Sec.  109(b)(1).  91  Stat.  847;  sec.  313, 100 
Stat.  3435.  8  U.S.C.  1187  and  1182. 

2.  A  new  paragraph  (1)  would  be 
added  at  the  end  of  S  41.2,  to  read: 

§41.2    Waiver  by  the  Secretary  of  State 
and  Attorney  General  of  passport  and/or 
visa  requirements  for  certain  categories  of 
nonimmigrants. 
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(I)  Visa  Waiver  Pilot  Program. 
Notwithstanding  the  provisions  of 
paragraphs  (a)  through  (k)  of  this 
section,  a  visa  is  not  required  of  any 
person  who  is  eligible  to  apply  for 
admission  to  the  United  States  as  a  Visa 
Waiver  Pilot  Program  applicant 
pursuant  to  the  provisions  of  section  217 
of  the  Act.  if  such  a  person  is  a  citizen  of 
a  country  designated  as  a  participant  in 
the  Visa  Waiver  Pilot  Program,  who 
seeks  admission  to  the  United  States  for 
a  period  of  90  days  or  less  as  a  visitor 
for  business  or  pleasure. 

Date:  April  27. 1988  i 

loan  M.  Claik. 
Assistant  Secretary  for  Consular  Affairs. 

Concurrence: 

Date:  May  4, 198a 
Alan  C.  Nelson, 

Commissioner,  Immigration  and 

Naturalization  Service. 

|FR  Doc  88-10482  Rled  S-11-88;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services 

34  CFR  Part  361 

The  State  Vocational  Rehabilitation 
Services  Program 

agency:  Department  of  Education. 
action:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
regulations  governing  the  State        I 
Vocational  Rehabilitation  Services ' 
Program.  These  amendments  are  needed 
to  implement  certain  changes  in  Title  I 
of  the  Rehabilitation  Act  of  1973.  made 
by  the  Rehabilitation  Act  Amendments 
of  1986.  The  final  regulations  include 
revisions  to  existing  State  plan        | 
requirements,  add  new  State  plan    ' 
requirements,  and  reflect  changes  in  the 
fiscal  administration  of  this  program.  In 
addition,  the  regulations  include  new  or 
revised  definitions,  implement  newi 
requirements  for  client  appeal         ' 
procedures,  and  expand  the  services  to 
be  provided  to  individuals  with       . 
handicaps.  I 

EFFSCnve  DATE:  These  regulations  talce 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments, 
with  the  exception  of  55  361.2,  361.17, 
361.18.  361.38,  361.39,  361.40,  361.41,  and 
361.48.  Sections  361.2.  361.17, 361.18, 
361.36.  361.39,  361.4a  361.41.  and  381.48 
will  become  effective  after  the 
information  collection  requirements 
contained  in  those  sections  have  been 
submitted  by  the  Department  of 
Education  and  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  igea  If  you 
want  to  know  the  effective  date  of  these 
regulations,  call  or  write  the  Department 
of  Education  contact  person.  I 

FOR  FURTNER  INFORMATION  CONTACT: 
Mark  E.  Shoob,  Associate 
Commissioner.  OfBce  of  Program 
Operations,  Rehabilitation  Services 
Administration.  Room  3211,  Mail  Stop 
2312.  Mary  E.  Switzer  Building,  330  C 
Street  SW..  Washington,  DC  20202. 
Telephone  (202)  732-1415  or  TTY  (202) 
732-2848. 

SUPPIEMENTARY  INFORMATION:  On 

November  18. 1987,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  this  program  in 
the  Federal  Register  (52  FR  44366).  A 
summary  of  the  major  provisions  along 
with  explanatory^tatements  was     , 
included  in  the  NPRM. 

In  addition  to  minor  editorial  and 
technical  revisions,  there  are  some 
major  differences  between  the  NPRM 
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and  these  Qnal  regulations.  The  major 
differences  are: 

•  The  definition  of  an  "impartial 
hearing  officer"  has  been  revised  to 
require  that  the  individual  not  have  a 
personal  or  financial  interest  that  would 
affect  the  individual's  objectivity. 

•  The  grounds  for  granting  extensions 
of  time  during  the  formal  appeals 
process  are  limited  to  two 
circumstances:  joint  request  of  the 
parties  or  good  cause  shown  by  a  party. 

•  The  definition  of  "initial 
expenditure"  has  been  changed  to 
require  that  reallotted  funds  be 
obligated  by  November  15  of  the 
subsequent  fiscal  year. 

•  To  be  eligible  to  receive  realloted 
funds  a  State  must  assure  that  it  will  be 
able  to  obligate  fully  all  of  its  origtnal 
allotment  of  funds  by  the  end  of  the 
fiscal  year  for  which  the  huids  were 
appropriated. 

•  The  definition  of  "extreme  medical 
risk"  has  been  revised  to  indicate  that 
fujictional  impairment  may  be 
increased,  rather  than  caused,  by  delay 
in  providing  services. 

•  Determinations  of  "extreme  medical 
risk"  must  be  based  upon  medical 
evidence  provided  by  an  appropriate 
licensed  medical  professional. 

Analysis  of  Comments  and  r.hMyy 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  61  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and'of  the  changes  in  the 
regulations  since  publication  of  die 
NPRM  follows. 

Major  issues  are  grouped  according  to 
subject,  with  appropriate  sections  of  the 
regulations  referenced  in  parentheses. 
Other  substantive  issues  are  discussed 
under  the  sections  of  the  regulations  to 
which  they  pertain.  Technical  and  other 
minor  changes — and  suggested  changes 
the  Secretary  is  not  legally  authoriied  to 
make  under  the  applicable  statutory 
authority — are  not  addressed. 
Comments  that  discussed  provisions  of 
Part  361  that  were  not  included  in  the 
NPRM  also  have  not  been  addressed. 

Appeals  Procedures,  Section  381.48 

Comments:  The  Secretary  received  a 
number  of  comments  on  the  procedures 
in  S  361.48  that  revise  the  requirements 
for  State  appeals  procedures  if 
applicants  or  recipients  request  a  review 
of  State  determinations  regarding  the 
furnishing  or  denial  of  services. 

Some  commenters  stated  that  the 
length  of  time  permitted  for  the  appeals 
process  is  too  long.  Some  commenters 
recommended  shortening  the  time 
allowed  for  specific  steps  in  the  appeal 
process  or  including  an  expedited 


procedure  for  certain  types  of  appeals. 
Some  commenters  also  recommended 
that  a  provision  be  added  requiring 
States  to  continue  to  provide  disputed 
services  during  the  appeal  process. 
Some  commenters  were  concerned  that 
proposed  \  361.48(b),  which  permits 
extensions  of  time  at  the  request  of  a 
party,  could  result  in  lengthy  delays  in 
the  appeals  process.  Some  commenters 
recommended  limiting  the 
circumstances  under  which  an  extension 
would  be  granted.  One  commenter  was 
concerned  that  the  45-day  time  period 
for  a  due  process  hearing  would 
adversely  affect  a  State's  ability  to 
resolve  disagreements  informally.  Some 
commenters  also  felt  that  applicants  and 
recipients  should  be  given  notice  of  the 
procedures  in  §  361.48. 

Discussion:  While  the  Secretary 
recognizes  the  concerns  about  the  length 
of  time  for  the  appeals  procedure,  no 
change  has  been  made  in  the  specific 
timeframes  included  in  S  361.48.  These 
timeframes  are  either  statutorily 
required  or  are  based  upon  timeframes 
similar  to  those  in  effect  in  the  State 
special  education  program.  The 
Secretary  agrees  that  a  change  should 
be  made  to  the  provision  concerning 
extensions  of  time,  which  has  been 
revised  to  permit  extensions  for  good 
cause  shown  or  at  the  request  of  both 
parties.  The  final  regulations  make  clear 
that  extensions  of  time  can  only  occur  in 
these  two  circumstances.  Because 
extensions  of  time  can  only  be  granted 
at  the  request  of  a  party,  the  hearing 
officer  cannot  unilaterally  delay  the 
formal  appeal  process. 

The  Secretary  agrees  that  the 
regulations  should  be  changed  to  inform 
applicants  and  clients  of  the  rights  and 
procedures  available  to  them.  He  also 
agrees  that  the  regulation  should  be 
revised  to  clarify  that  the  informal 
review  may  not  be  used  to  delay  any  of 
the  timeframes  in  5  361.48(c)(2).  Of 
course,  if  the  applicant  or  the  client  and 
the  agency  are  involved  in  informal 
negotiations  during  any  stage  of  a 
formal  appeal  under  §  361.48(c),  they 
can  jointly  request  an  extension  of  time, 
if  diey  believe  this  is  in  their  best 
interest 

Changes:  Section  361.48  has  been 
restructured  to  require  in  a  new 
subsection  (a)  that  appHcants  and 
clients  be  informed  of  their 
opportunities  for  appeal.  The  use  of 
informal  reviews,  previously  authorized 
in  subsection  (d),  has  been  relocated  to 
a  new  subsection  (b),  which  makes  it 
clear  that  such  reviews  cannot  delay  the 
formal  appeal  process  unless  both 
parties  jointly  agree  to  the  delay.  Formal 
appeal  procedures  are  now  contained  in 
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subsection  (c).  The  extension  of  time 
provisions  are  now  located  at 
subsection  (d).  The  final  regulations 
permit  time  extensions  on  two  grounds 
only:  At  joint  request  of  both  parties  or 
for  good  cause  shown  by  a  party. 
Regulatory  provisions  relating  to  the 
State  fair  hearing  board  and  mandatory 
data  collections  are  in  subsections  (e) 
9nd  (0. 

Definition  of  Impartial  Hearing  Officer. 
Section  361.1(c)(2} 

Comments:  A  number  of  comments 
were  received  on  the  proposed 
definition  of  "impartial  hearing  officer." 
Most  of  the  comments  concerned  the 
provision  that  precludes  an  employee  of 
an  agency  involved  in  any  decision 
regarding  the  furnishing  or  denial  of 
rehabilitation  services  to  a 
rehabilitation  applicant  or  recipient 
from  serving  as  a  hearing  officer.  A 
number  of  commenters  opposed  the 
provision  because  they  believed  it 
would  be  difficult  to  find  qualified 
individuals  to  serve  as  hearing  officers  if 
agency  employees  were  excluded  from 
consideration.  Recognizing  that  this  is  a 
concern,  some  commenters  made 
suggestions  about  how  to  recruit  people 
with  the  knowledge  and  skills  to  serve 
as  hearing  officers  who  were  not  agency 
employees.  A  number  of  other 
commenters  strongly  supported 
exdudhig  agency  employees  from 
serving  as  hearing  officers.  Several  of 
these  commenters  were  concerned  that 
the  proposed  definition  might  permit 
agency  contractors  to  serve  as  hearing 
officers.  Some  commenters  were  also 
concerned  that  former  agency 
employees,  particularly  former  agency 
directors,  might  be  appointed  as  hearing 
officers.  ITiey  expressed  concern  about 
whether  former  employees  would  l>e 
biased  toward  the  position  of  the 
agency.  Some  commenters  asked  for 
further  clarification  of  the  provision  that 
a  hearing  officer  is  not  an  employee 
solely  because  the  hearing  officer  is  paid 
by  the  agency  for  the  purpose  of 
conducting  hearings. 
;  Discussion:  The  Secretary  beheves 
the  regulatory  provision  prohibiting 
agency  employees  from  serving  as 
hearing  officers  is  a  reasonable 
interpretation  of  the  statutory 
requirement  for  impartiality  and  is 
consistent  with  the  Rehabilitation  Act 
Amendments  of  1986  and  the 
accompanying  legislative  history.  Based 
upon  the  experience  in  the  State  special 
education  programs,  the  Secretary  also 
believes  that  a  sufficient  number  of 
appropriately  trained  individuals  who 
are  not  agency  employees  will  l>e 
available  to  serve  as  bearing  officers; 
therefore,  no  change  has  been  made  in 


this  provision  of  the  regulations.  The 
Secretary  also  does  not  believe  that 
further  guidance  is  necessary  on  the 
provision  that  states  that  an  individual 
is  not  an  employee  solely  because  the 
individual  is  paid  by  the  agency  to  serve 
as  a  hearing  officer.  The  Secretary 
agrees  that  agency  contractors  and. 
under  certain  circumstances,  former 
employees  may  have  a  potential  conflict 
of  interest  that  could  affect  their  ability 
to  serve  as  an  impartial  hearing  officer. 
Generally,  contractors  will  have  a 
personal  or  financial  interest  that  will 
preclude  them  from  serving  as  hearing 
officers. 

Changes:  The  Secretary  has  changed 
subparagraph  (iv)  of  the  definition  to 
clarify  that  individuals  with  a  personal 
or  financial  interest  that  would  conflict 
with  their  objectivity  may  not  serve  as  a 
hearing  officer. 

"Rehabilitation  Engineering",  Sections 
361.1.  361^c) 

Comments:  A  number  of  commenters 
recommended  that  the  Secretary  expand 
the  definition  of  rehabihtation 
engineering  in  S  381.1.  A  number  of 
commenters  recommended  that  the 
definition  include  lists  of  specific 
services.  One  commenter  asked  the 
Secretary  to  clarify  what,  if  any. 
difference  there  is  between 
"rehabilitation  engineering"  and 
"rehabilitation  engineering  services." 

Some  commenters  requested  that  the 
Secretary  specify  that  other 
professionals  besides  rehabilitation 
engineers  could  make  appropriate 
assessments  of  the  need  for 
rehabilitation  engineering  services.  They 
pointed  out  that,  in  some  instances, 
these  determinations  are  also  made  by 
occupational  therapists.  Some 
commenters  also  suggested  that  the 
evaluation  requirements  of  {  361.32(c) 
specify  that  the  evaluation  is  of  the 
potential  to  benefit  from  rehabilitation 
engineering  services. 

Discussion:  Although  the  Secretary 
believes  that  the  definition  of 
rehabilitation  engineering  provides 
sufficient  guidance,  the  Secretary, 
believes  further  guidance  cm  the  nature 
and  purpose  of  the  evaluation  would 
add  clarity  to  this  requirement. 

Changes:  A  change  has  been  made  to 
S  361.32(c)  to  require  evahiations  by 
"qualified  personnel  of  the  potential  to 
benefit  from  rehabilitation  engineering 
services." 

Definitions,  Section  361.1 

Comments:  Several  commenters 
recommended  changes  in  the  definitions 
of  "supported  employment." 
"competitive  work,"  and  "on-going 
support  services."  To  ensure 


consistency  in  the  provision  of 
supported  employment  services  under 
the  Title  I  program  and  the  new  State 
Supported  Employment  Services 
program  under  Title  VI.  Part  C  (final 
regulations  for  this  program  were 
published  as  34  CFR  Part  363  in  the 
Federal  Register  on  August  14, 1987,  at 
52  FR  30546),  the  proposed  regulations 
incorporated  in  %  361.1(c)(2)  the  same 
definitions  that  were  adopted  in  the 
supported  employment  program.  Tbe 
comments  received  in  response  to  this 
regulation  were  very  similar  to  the 
comments  that  were  received  in 
response  to  the  Supported  Employment 
NPRM  and  were  discussed  in  the 
preamble  to  the  final  regulations  for  that 
program.  Two  commenters  also  asked 
what  standards  will  be  used  to  interpret 
"other  gainful  work"  which  is  included 
in  the  definition  of  employabilify. 

Discussion:  The  Secretary  believes 
that  it  is  essential  to  ensure  consistency 
between  the  Title  I  program  and  the 
State  Supported  Employment  Services 
program  in  interpreting  these  terms. 
Determinations  of  whether  an  activity  is 
"other  gainful  work"  will  be  made  on  a 
case-by-case  basis. 

Changes:  No  change  has  been  made. 

Public  Participation  in  Formulation  of 
State  Plans,  Section  361.18 

Comments:  Several  commenters  noted 
that  sec.  101(a){23)(A)  of  the  Act 
requires  the  State  plan  to  provide 
satisfactory  assurances  that  "in  the 
fonnulation  of  policies  governing  the 
provision  of  rehabilitation  services,"  the 
State  agency  will  conduct  public 
meetings  to  allow  interested  groups  and 
individuals  to  comment  on  the  State 
plan.  They  recommended  that 
5  361.18(a)(1)  be  revised  to  make  clear 
that  consultation  must  occur  during 
policy  development.  Comments  were 
also  received  recommending  that 
S  361.18(a)(3]  require  a  ivritten 
description  of  other  procedures  for 
receiving  comment  and  that  this 
provision  specifically  require 
consultation  with  Client  Assistance 
Programs  (CAPs). 

Discussion:  The  Secretary  agrees  that 
Congress  intended  to  require  pubUc 
participation  in  the  formulation  of  policy 
at  the  State  plan  stage  and  at 
subsequent  stages.  "Ilie  Secretary  also 
believes  the  regulations  should  require  a 
written  description  of  other  procedures 
the  State  agency  will  use  in  obtaining 
and  considering  public  comment  on 
State  plan  and  policy  development. 
Because  CAPs  are  cieariy  included  as 
"others  interested  in  vocational 
rehabibtatioa"  the  Secretary  believes 
that  they  are  already  covered  by 
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S  361.18(c)(1)(iii):  therefore,  there  is  no 
need  to  include  a  specific  requirement  in 
the  regulations  to  consult  with  the  CAPs. 

Changes:  A  change  has  been  made  to 
§  361.1B(a)(l)  specifically  to  include 
"formulation  of'  policies.  In 
§  361.18(a)(3)  "other  methods"  has  been 
changed  to  "procedures." 

Individualized  Written  Rehabilitation 
Program,  Sections  361.40-361.41         |       . 

Comments:  A  number  of  comments 
were  received  reconunending  changet  to 
or  clarification  of  the  requirements  for 
an  individualized  written  rehabilitation 
program  (IWRP).  One  conmienter 
recommended  that  States  be  required  to 
make  the  IWRPs  available  in  taped  form 
or  in  braille.  Some  commenters  felt  that 
a  number  of  provisions  concerning  the 
need  for  post-employment  services  were 
unnecessary.  The  commenters 
recommended  that  only  a  post- 
employment  assessment  bie  completed 
and  appropriate  services  be  provided. 
One  commenter  recommended  deleting 
the  provision  in  {  361.40(a)  requiring 
that  suitable  professional  or  informed 
advisors  be  included  in  the  preparation 
of  the  IWRP.  Some  commenters  asked 
for  clarification  on  who  designates  these 
individuals.  Apparently  these 
commenters  were  concerned  that  this 
provision  might  be  interpreted  to  permit 
the  VR  agency  to  select  these 
individuals.  Clarification  was  also 
requested  by  a  number  of  commenters 
on  the  relationship  between 
S  361.41(bHl)<  which  conditions  time- 
limited  supported  employment  services 
to  no  more  than  18  months,  and 
§  361.41(a)(13).  which  provides  for  poet- 
employment  services.  One  commenter 
recommended  clarification  in  S  361.40(a) 
that  the  designated  State  unit  staff 
member  is  the  vocational  rehabilitation 
counselor  or  coordinator.  Some 
conunenters  also  felt  an  absolute  18- 
month  limitation  on  time-limited 
supported  employment  services  and  (he 
20  hour  requirement  in  the  definition  of 
competitive  work  were  inconsistent  with 
the  requirements  of  section  504  of  the 
Rehabilitation  Act  which  prohibits 
discrimination  against  persons  with 
handicaps  by  the  Federal  Government 
and  in  programs  or  activities  receiving 
Federal  financial  assistance. 

Discussion:  The  provisions  concerning 
post-employment  services  are  based 
upon  the  statutory  requirements  and  are 
necessary  to  implement  those 
requirement*.  The  provision  requiring 
that  suitable  advisors  or  professionals 
be  included  in  the  development  of  the 
IWRP  is  clearly  intended  to  permit  the 
individual  with  handicaps,  or  the 
individual  and  a  parent  or  guardian,  to 
include  suitable  professionals  or 


informed  advisors  that  they  have 
chosen. 

The  Secretary  believes  that  the 
regulations  provide  sufficient  guidance 
on  the  relationship  of  time-limited 
services  and  post-employment  services. 
Individuals  in  supported  employment 
will  need  post-employment  services 
throughout  the  period  of  their 
employment.  The  use  of  time-limited 
services  is  intended  to  distinguish  those 
short  term  services  that  are  the 
responsibility  of  the  VR  agency  from 
those  on-going  long  term  services  that 
are  the  responsibility  of  other  service 
systems.  Post-employment  services  are 
intended  to  be  occasional  services 
needed  by  an  individual  with  handicaps 
but  are  not  intended  to  be  of  the 
intensity  or  duration  of  on-going 
supported  employment  services. 

The  Secretary  believes  that  the 
definition  of  competitive  work  and  the 
18-month  limitation  on  time-limited 
supported  employment  services  are 
consistent  with  section  504  and  that 
changes  to  these  provisions  are  not 
required.  In  developing  both  the 
dehnition  of  competitive  woric  and  the 
18-month  limitation,  the  Secretary  has 
provided  considerable  flexibility  for 
adapting  rehabilitation  programs  to 
meet  the  needs  of  eligible  individuals.  In 
addition,  these  requirements  are 
consistent  with  the  Rehabilitation  Act 
Amendments  of  1986  and  the  legislative 
history  and  were  based  upon  available 
data  from  discretionary  grant  supported 
employment  projects. 

The  Secretary  agrees  that  S  361.40(a) 
should  be  clarified  to  make  clear  that 
the  vocational  rehabilitation  counselor 
or  coordinator  is  involved  in  the 
development  of  the  IWRP. 

Changes:  Section  361.40(a)  has  been 
revised  to  specifically  provide  that  the 
vocational  rehabiUtation  counselor  or 
coordinator  must  be  involved  in  the 
development  of  the  IWRP. 

Comparable  Services,  Section  361.47 

Comments:  A  number  of  comments 
were  received  recommending  changes  in 
S  361.47(b),  which  requires  States  to 
assure  that,  before  vocational 
rehabilitation  services  are  provided,  a 
determination  is  made  whether 
comparable  benefits  and  services  are 
available  under  any  other  programs.  The 
proposed  regulations  provide  for  a 
number  of  exceptions  to  this 
requirement. 

Some  commenters  asked  for 
clarification  of  the  effect  of  student  aid 
programs  on  the  comparable  benefits 
provisions.  One  conunenter  asked  if 
failure  to  file  fur  student  aid  in  a  timely 
manner  would  result  in  a  denial  of 


rehabilitation  services  under  the 
comparable  benefits  requirement. 

Several  commenters  recommended 
changes  in  proposed  §  361.47(b)(3), 
which  provides  that  a  determination  of 
the  availability  of  comparable  benefits 
need  not  be  made  before  services  are 
provided,  if  a  licensed  medical 
professional  decides  that  a  delay  in 
services  resulting  from  the 
determination  of  the  availability  of  - 
comparable  services  would  cause  an 
individual  with  handicaps  to  be  at 
extreme  medical  risk.  Commenters 
recommended  changes  such  as  not 
requiring  a  determination  prior  to 
providing  services  if  this  would  result  in 
a  delay  in  services.  Another  commenter 
recommended  that  the  provision  be 
revised  to  conform  more  closely  to  the 
statutory  provision  in  the  Rehabilitation 
Act  Amendments.  The  commenter  noted 
that  the  proposed  provision  appears  to 
require  Uiat  the  delay  in  services  be  the 
cause  of  an  extreme  medical  risk. 

Discussion:  The  Secretary  believes, 
that  the  statutory  standard  should  be 
followed  in  deciding  whether  services 
should  be  provided  before  a 
determination  of  the  availability  of 
comparable  benefits  has  been  made. 
The  Secretary  believes  that  the 
proposed  regulations  did  not  provide 
sufficient  clarity  about  the  "extreme 
medical  risk"  exception.  The  Secretary 
has  determined  that  further  guidance  on 
the  issues  concerning  student  aid  need 
not  be  included  in  the  regulations.  The 
Secretary  will  determine  whether 
further  policy  guidance  should  be 
provided  by  the  Department 

Changes:  A  change  has  been  made  in 
i  3ei.47(b)(3)  to  eliminate  the  apparent 
cause-and-effect  relationship  between 
delay  in  providing  services  and  the 
individual  being  at  extreme  medical 
risk. 

Reallotments,  Section  361.87 

Comments:  Section  361.87  established 
procedures  for  the  Secretary  to  reallot 
funds  when  a  determination  is  made 
that  one  or  more  States  wiH  be  unable  to 
use  all  of  the  rehabilitation  funds  that 
have  been  allotted  to  them.  A 
commenter  recommended  States  be 
required  to  assure  that  they  will  be  able 
to  use  additional  funds  to  be  eligible  to 
receive  reallotted  funds. 

Discussion:  The  Secretary  believes 
that  a  requirement  that  States  assure 
that  they  will  be  able  to  obligate  all  of 
their  original  allotment  by  the  end  of  the 
fiscal  year  will  help  to  ensure  more 
effective  distribution  of  reallotted  funds. 
States  that  are  unable  to  provide  this 
assurance  will  not  be  eligible  to  receive 
reallotted  funds. 


Changes:  A  change  has  been  made  to 
S  361.87  to  require  Oiat.  to  receive 
reallotted  funds.  States  must  assure  that 
they  will  be  able  to  obligate  fully  aU  of 
their  initial  allotment  by  the  end  of  the 
fiscal  year  for  which  the  funds  were 
appropriated. 

Order  of  Selection  for  Services.  Section 
361.2(b)(2)(iv) 

Comments:  Several  commenters 
requested  further  clarification  of 
S  361.2(b)(2)(iv)  which  requires  the  State 
Plan  to  include  a  description  of  and 
justification  for  the  order  to  be  used  in 
selecting  groups  of  individuals  with 
handicaps  to  be  provided  vocational 
rehabilitation  services  if  services  cannot 
be  provided  to  all  eligible  individuals. 
Section  361.36(b)  also  requires  that 
individuals  with  the  most  severe 
handicaps  be  selected  for  services 
before  other  eligible  individuals. 
Commenters  were  concerned  that 
S  361.2(b)(2)(iv)  might  be  interpreted  to 
mean  that  individuals  with  certain  types 
of  handicapping  conditions  would  be 
given  priority,  as  a  group,  over 
individuals  with  other  types  of 
handicapping  conditions. 

Discussion:  The  Secretary  agrees  that 
the  phrase  "groups  of  should  be 
omitted  for  the  reasons  given  by  the 
commenters. 

Changes:  The  phrase  "groups  of  has 
b6en  omitted  from  §  361.2(b)(2)(iv). 

Initial  Expenditure,  Section  361.1 
(Section  361.87) 

Comments:  Several  commenters 
expressed  concern  tiiat  the  definition  of 
an  initial  expenditure  was  unclear. 
Commenters  expressed  concern  about 
the  use  of  the  term  "first  cash  outlay" 
which  they  felt  was  not  a  commonly 
used  term.  Commenters  also 
recommended  that  the  definition  use  the 
term  "obligation"  because  it  is  a  more 
commonly  used  term. 

Discussion:  The  Secretary  agrees  the 
term  "initial  expenditure"  should  be 
clarified  and  that  the  term  "obligation" 
should  be  used  instead  of  "first  cash 
outlay".  The  definition  of  initial 
expenditure  has  been  revised  to  require 
that  reallotted  funds  be  obligated  no 
later  than  November  IS  of  the 
subsequent  fiscal  year. 

Changes:  Section  361.1  has  been 
revised  to  define  initial  expenditives  as 
obligations  of  reallocated  funds  made  by 
November  15  of  the  subsequent  fiscal 
year. 

Extreme  Medical  Risk,  Section  961.1 
(SecUdn  361.47(bX3)) 

Comments:  Several  commentera 
expressed  concern  about  the  definition 
ofextrame  medical  risk.  Commenters 


were  also  concerned  about  the 
procedures  for  determining  whether  an 
individual  is  at  extreme  medical  risk. 
Commenters  expressed  concern  Aat  the 
definition  in  the  NFRM  was  mudi  more 
resbictive  than  the  statutory  standard 
because  it  appears  to  require  a  causal 
relationship  between  delay  in  providing 
services  and  the  adverse  effects  on  the 
individual.  A  commenter  was  also 
concerned  about  whether  all  licensed 
medical  professionals  were  the 
appropriate  individuals  to  make 
assessments  of  extreme  medical  risk. 

Discussion:  The  Secretary  agrees  that 
the  definition  of  extreme  medical  risk  in 
the  NHIM  is  misleading  and  should  be 
clarified. 

Changes:  Section  361.47(b)(3)  has 
been  revised  to  provide  that  a 
determination  of  extreme  medical  risk  is 
based  upon  medical  evidence  provided 
by  an  appropriate  Ucensed  medical 
professional.  The  definiti<n  of  "extreme 
medical  risk"  in  S  361.1  has  also  been 
revised  to  reflect  that  functional 
impairment  may  be  increased,  rather 
than  caused,  by  dalay  in  providing 
services. 

Reassessment,  Section  361.41(a)(7) 

Comments:  Some  commenters 
recommended  changing  §  361.41(a)(7)  to 
require  that  a  reassessment  of  the  need 
for  post-employment  services  be 
completed  prior  to  case  closure.  They 
consider  S  361.41(a)(7)  as  proposed, 
which  requires  a  sdiedule  and 
procedure  for  reassessment,  to  be 
unnecessarily  burdensome. 

Discussion:  The  Secretary  agrees  that 
the  changes  proposed  by  the 
commenters  clearly  establish  the 
obligation  to  perform  an  assessment 
prior  to  case  closure  without  imposing 
unnecessarily  burdensome  requirements 
upon  rehabilitation  agencies. 

Changes:  Section  361.41(a)(7)  has  been 
changed  to  require  a  reassessment  of  the 
need  for  post-employment  services  prior 
to  case  closure  rather  than  a  procedure 
and  schedule  for  reassessment 

Other  Comments 

Comments:  Comments  were  received 
recommending  that  references  in  the 
NPRM  to  "recipients"  be  changed  to 
"dients"  because  "client"  is  the  term 
that  is  generally  used  in  rehabilitation 
programs.  Comments  were  also  received 
recommending  that  references  to 
"ANSI"  and  the  "Developmental 
Disabilities  Act  of  1984**  be  revised  to 
reflect  that  the  ANSI  standards  have 
been  superseded  and  the  Developmental 
Disabilities  Act  was  amended  in  1987. 
Commenters  also  asked  why  the 
regulations  did  not  include  any 
provisions  concerning  the  statement  in 


the  Conference  Report  that  "Nothing  in 
the  Conference  Report  prohibits  any 
individual  from  pursuing  a  private  right 
of  action".  The  same  commenters  asked 
why  the  data  collection  requirements 
concerning  review  of  rehabilitation 
counselor  or  coordinator  determinations 
had  not  been  mcluded. 

Discussion:  The  Secretary  agrees  that 
the  term  client  rather  than  recipient 
should  be  used  in  the  regulations.  The  ' 
term  client  appears  in  other  sections  of 
the  regulations  and  is  generally  used  in 
rehabilitation  programs.  The  Secretary 
also  agrees  that  the  changes  should  be 
made  to  the  references  to  ANSI  and  the 
Developmental  DisabiUties  Act  of  1984. 
as  amended.  The  Secretary  believes  that 
issues  concerning  the  existence  of  a 
private  action  are  issues  that  must  be 
addressed  by  the  courts  and  are  not  an 
appropriate  subject  for  inclusion  in 
these  regulations.  The  data  collection 
requirements  are  included  in  8  361.48(f). 

Changes:  The  term  recipient  has  been 
replaced  by  the  term  chent  in  S  381.48 
and  references  to  ANSI  have  been 
revised  to  refer  to  the  Uniform 
Accessibility  Standards.  The  citations  to 
the  Developmental  Disabilities  Act  of 
1984,  as  amended,  have  also  been 
revised. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

List  of  Subjects  in  94  CFR  Part  361 

Administrative  practice  and 
procedure.  Education,  Grant  programs — 
education.  Grant  programs — social 
programs.  Reporting  and  recordkeeping 
requirements.  Social  security, 
Supplemental  Security  Income. 
Vocational  rehabilitation. 
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Dated:  March  18.  ISSa 
William  |.  BamMtt.  | 

Secretary  of  Education. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.128.  State  Vocational  i 

Rehabilitation  Services  Program) 

The  Secretary  amends  Part  361  of 
Title  34  of  the  Code  of  Federal  ; 

Regulations  as  follows:  ! 

PART  381— THE  STATE  VOCATKNIAL 
REHABILITATION  SERVICES 
PROGRAM 

1.  The  authority  citation  for  Part  361  is 
revised  to  read  as  follows: 

Authority:  29  U.S.C  711(c).  unless        | 
otherwise  noted. 

2.  in  the  table  of  contents  and  section 
headings  for  Part  361,  remove  the  words 
"handicapped  individuals"  and  add,  in 
their  place,  the  words  "individuals  with 
handicaps"  in  the  following  places: 

(a)  Section  381.15; 

(b)  Section  361.53;  and 

(c)  Section  361.75. 

3.  In  the  table  of  contents  and  section 
headings  for  Part  361,  remove  the  words 
"severely  handicapped  individuals"  and 
add,  in  their  place,  the  words 
"individuals  with  severe  handicaps'*  in 
the  following  places: 

(a)  Section  361.50;  and 

(b)  Section  361.72.  j 

4.  In  Part  361,  remove  the  words 
"handicapped  individuals"  and  add.  in 
their  place,  the  words  "individuals  with 
handicaps"  in  the  following  places: 

(a)  Section  3ei.l(c)(2).  definition  of 
"Designated  State  unit",  paragraph  (i); 

(b)  Section  361.5(b)(1); 

(c)  Section  361.6(b)(1); 

(d)  Section  361.9(a)(5):  * 

(e)  Section  361.11(a); 

(f)  SecHon  361.12(a); 

(g)  Section  361.15(b); 
(h)  Section  361.19  (a)  and  (b); 
(i)  Section  361.22; 
(j)  Section  361.36(c); 
(k)  Section  361.37; 
(1)  Section  361.42(a)(6); 
(m)  Section  361.47(a)(2); 
(n)  Section  361.51  (c)  and  (e); 
(o)  Section  361.52  (c)  and  (g); 
(p)  Section  361.54; 
(q)  Section  361.55; 
(r)  Section  361.57; 
(s)  Section  361.58; 
(t)  Section  361.71  (a)  and  (c); 
(u)  Section  361.75; 
(v)  Section  361.150(b):  and 
(w)  Section  361.151  (c)  and  (h). 

5.  In  Part  361,  remove  the  words 
"handicapped  individual"  and  add,  in 
their  place,  the  words  "individual  with 
handicaps"  in  the  following  places: 

(a)  Section  361.1(c)(2).  definitions  of 
"Family  member"  following  the  phrase 


"with  whom  the";  and  "Vocational 
rehabilitation  services"  when  provided 
for  the  benefit  of  groups  of  individuals, 
paragraph  (iv); 

(b)  Section  361.13(a)(3); 

(c)  Section  361.31(a)(1); 

(d)  Section  361.39  (0.  (h),  and  (j): 

(e)  Section  361.40(d).  the  first  time  it 
appears; 

(f)  Section  361.42(a)(7); 

(g)  Section  361.53; 

(h)  Section  361.71(c);  and 
(i)  Section  361.75. 

6.  In  Part  361.  remove  the  words  "a 
handicapped  individual"  and  add.  in 
their  place,  the  words  "an  individual 
with  handicaps"  in  the  following  places: 

(a)  Section  361.1(c)(2).  definition  of 
"Family  member;" 

(b)  Section  361.34(b); 

(c)  Section  3ei.35(a); 

(d)  Section  361.40(d); 

(e)  Section  361.47(a);  and 

(f)  Section  361.71(a). 

7.  In  Part  361.  remove  the  words 
"severely  handicapped  individuals"  and 
add.  in  their  place,  the  words 
"individuals  with  severe  handicaps"  in 
the  following  places: 

(a)  Section  361.1(c)(2),  definition  of 
"Vocational  rehabilitation  services" 
when  provided  for  the  benefit  of  groups 
of  individuals,  paragraph  (i); 

(b)  Section  361.14(a): 

(c)  Section  361.50  (a)  and  (b](5]; 

(d)  Section  361.72(a);  and 

(e)  Section  361.155. 

8.  In  Part  361.  remove  the  words  "his 
or  her"  and  add.  in  their  place,  the 
words  "the  individual's"  in  the  following 
places: 

(a)  Section  361.40  (d)(1)  and  (d)(3);  and 

(b)  Section  361.71(a). 

9.  In  S  361.1.  paragraphs  (b)(1)  and 
(c)(2)  introductory  text  are  revised  and 
the  definitions  in  paragraph  (c)(2)  are 
amended  by  adding  definitions  of 
"Competitive  woiic,"  "Extreme  medical 
risk."  "Impartial  hearing  officer," 
"Indian  tribe."  two  definitions  of 
"Individual  with  handicaps." 
"Individual  with  severe  handicaps." 
"Initial  expenditure."  "Integrated  woric  . 
setting."  "On-going  support  services," 
"Rehabilitation  engineering," 
"Supported  employment,"  and 
'Transitional  employment  for 
individuals  with  chronic  mental  illness" 
in  alphabetical  order;  removing  the 
definitions  of  "Secretary,"  both 
definitions  of  "Handicapped  individual," 
and  "Severely  handicapped  individual"; 
and  revising  the  definitions  of 
"Employability,"  "Evaluation  of 
vocational  rehabilitation  potential," 
paragraphs  (iii)  and  (v).  "Local  agency." 
"Rehabilitation  facility."  introductory 
text  and  paragraphs  (vi)  and  (xi)-(xiv). 


and  "Substantial  handicap  to 
'  employment"  to  read  as  follows: 

9X1.1    The  State  vocational  relwbWtation 
sorvlcei  prosram. 

***** 

(b)  •  •  * 

(1)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants).  Part  76 
(State-Administered  Programs).  Part  77 
(Definitions  that  Apply  to  Department 
Regulations),  Part  78  (Education  Appeal 
Board)  except  for  hearings  under 
Subpart  G  of  Part  361.  and  Part  79 
(Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities). 

(c)  *  •  * 

(2)  The  following  definitions  also 
apply  to  this  Part  361: 

***** 

"Competitive  work, "  as  used  in  the 
definition  of  "Supported  employment." 
means  work  that  is  performed  on  a  full- 
time  basis  or  on  a  part-time  basis, 
averaging  at  least  20  hours  per  week  for 
each  pay  period,  and  for  which  an 
individual  is  compensated  in 
accordance  with  the  Fair  Labor 
Standards  Act 

(Authority:  Sees.  7(18)  and  12(c)  of  the  Act:  29 
U.S.C.  706(18}  and  711(c)) 

***** 

"Emphyability"  means  a 
determination  that,  with  the  provision  of 
vocational  rehabilitation  services,  the 
individual  is  likely  to  enter  or  retain,  as 
a  primary  objective,  full-time 
employment  or  if  appropriate,  part-time 
employment,  consistent  with  the 
capacities  or  abilities  of  the  individual 
in  the  competitive  labor  market;  the 
practice  of  a  profession;  self- 
employment;  homemaking;  farm  or 
family  woric  (including  work  for  which 
payment  is  in  kind  rather  than  in  cash); 
sheltered  employment  home-based 
employment  supported  employment  or 
other  gainful  woric. 

(Authority:  Sec  7(6)  of  the  Act  29  U.S.C 

***** 

"Evaluation  of  vocational 
rehabilitation  potential. " 

***** 

(iii)  Any  other  goods  or  services, 
including  rehabilitation  engineering 
services,  necessary  to  determine  the 
nature  of  the  handicap  and  whether  it 
may  reasonably  be  expected  that  the 
individual  can  benefit  firom  vocational 
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rehabilitation  services  in  terms  of 

employability; 

***** 

■  (v)  The  provision  of  vocational 
rehabilitation  services  to  an  individual 
during  an  extended  evaluation  of 
rehabilitation  potential  for  the  purpose 
of  determining  whether  the  individual  is 
an  individual  with  handicaps  for  whom 
a  vocational  goal  is  feasible. 

(Authority:  Sec.  7(5)  of  the  Act;  29  U.S.C. 
706(5)) 

"Extreme  medical  risk"  means  a  risk 
of  substantially  increasing  functional 
impairment  or  risk  of  death  if  medical 
services  are  not  provided  expeditously. 

(Authority:  Sec.  101(a)(8)  of  the  Act  29  U.S.C 
721(aK8)) 

"Impartial  hearing  officer"  means  an 
individual — 

(i)  Who  is  not  an  employee  of  a  public 
agency  that  is  involved  in  any  decision 
regarding  the  furnishing  or  denial  of 
rehabilitation  services  to  a  vocational 
rehabilitation  applicant  or  client.  An 
individual  is  not  an  employee  of  a  public 
agency  solely  because  the  individual  is 
paid  by  that  agency  to  serve  as  a 
hearing  officer; 

•  (ii)  Who  has  not  been  involved  in 
previous  decisions  regarding  the 
vocational  rehabilitation  applicant  or 
client; 

(iii)  Who  has  background  and 
experience  in,  and  knowledge  of.  the 
delivery  of  vocational  rehabilitation 
services;  and 

(iv)  Who  has  no  personal  or  financial 
interest  that  would  be  in  conflict  with 
the  individual's  objectivity. 

(Authority:  Sec  102(d)  of  the  Act  29  U.S.C. 
722(d)) 

"Indian  tribe" means  any  Federal  or 
State  Indian  tribe,  band,  rancheria. 
pueblo,  colony,  or  community,  including 
any  Alaskan  native  village  or  regional 
village  corporation  (as  defined  in  or 
established  pursuant  to  the  Alaska 
Native  Claims  SetUement  Act). 

(Authority:  Sec  7(21)  of  the  Act  29  U.S.C 
706(21)) 

"Individual  with  handicaps. "  except 
in  SS  361.15(b).  361.51(e).  and  361.52(g) 
means  an  individual — 

(i)  Who  has  a  physical  or  mental 
disability  which  for  that  individual 
constitutes  or  results  in  a  substantial 
handicap  to  employment;  and 

(ii)  Who  can  reasonably  be  expected 
to  benefit  in  terms  of  employability  firom 
the  provision  of  vocational 
rehabilitation  services,  or  for  whom  an 
extended  evaluation  of  vocational 
rehabilitation  potential  is  necessary  to 
determine  whether  the  individual  might 


reasonably  be  expected  to  benefit  in 
terms  of  employability  fitjm  the 
provision  of  v(x:ational  rehabilitation 
services. 

(Authority:  Sec  7(8)(A)  of  the  Act;  29  U.S.C 
706(8)(A)) 

"Individual  with  handicaps, "  for 
purposes  of  §5  361.15(b).  361.Sl(e).  and 
361.52(g).  means  an  individual— 

(i)  Who  has  a  physical  or  mental 
impairment  which  substantially  limits 
one  or  more  major  life  activities; 

(ii)  Who  has  a  record  of  such  an 
impairment  or 

(iii)  Who  is  regarded  as  having  such 
an  impairment. 

(Authority:  Sec.  7(8)(B)  of  the  Act  29  U.S.C 
706(8)(B)) 

"Individual  with  severe  handicaps" 
means  an  individual  with  handicaps — 

(i)  Who  has  a  severe  physical  or 
mental  disability  that  seriously  limits 
one  or  more  functional  capacities 
(mobility,  communication,  self-care,  self- 
direction,  inter-personal  skills,  work 
tolerance,  or  work  skills)  in  terms  of 
employability; 

(ii)  Whose  vocational  rehabilitation 
can  be  expected  to  require  multiple 
vocational  rehabilitation  services  over 
an  extended  period  of  time;  and 

(iii)  Who  has  one  or  more  physical  or 
mental  disabilities  resulting  fi-om 
amputation,  arthritis,  autism,  blindness, 
bum  injury,  cancer,  cerebral  palsy, 
cystic  fibrosis,  deafness,  head  injury, 
heart  disease,  hemiplegia,  hemophilia, 
respiratory  or  pulmonary  dysfunction, 
mental  retardation,  mental  illness, 
multiple  sclerosis,  muscular  dystrophy, 
musculo-skeletal  disorders,  neurological 
disorders  (including  stroke  and 
epilepsy),  paraplegia,  quadriplegia,  other 
spinal  cord  conditions,  sickle  cell 
anemia,  specific  learning  disability,  end- 
stage  renal  disease,  or  another  disability 
or  combination  of  disabihties 
determined  on  the  basis  of  an 
evaluation  of  rehabilitation  potential  to 
cause  comparable  substantial  functional 
limitation. 

(Authority:  Sec.  7(15)  of  the  Act  29  U.S.C. 
708(15)) 

"Initial  expenditure, "  as  applied  to 
the  use  of  reallotted  funds,  means 
obligations  incurred  by  November  15  of 
the  fiscal  year  subsequent  to  the  fiscal 
year  from  which  the  funds  were 
reallotted. 

(Authority:  Sec  110(c)(2)  of  the  Act;  29  U.S.C 
730(c)(2)) 

"Integrated  work  setting, "  as  used  in 
the  definition  of  "Supported 
employment"  means  job  sites  where — 

(i)(A)  Most  co-workers  are  not 
handicapped;  and 


(B)  Individuals  with  handicaps  are  not 
part  of  a  work  group  of  other  individuals 
with  handicaps;  or 

(ii)(A)  Most  co-workers  are  not 
handicapped;  and 

(B)  If  a  job  site  described  in  paragraph 
(i)(B)  of  this  definition  is  not  possible, 
individuals  with  handicaps  are  part  of  a 
small  work  group  of  not  more  than  eight 
individuals  with  handicaps;  or 

(iii)  If  there  are  no  co-workers  or  the 
only  co-workers  are  members  of  a  small 
work  group  of  not  more  than  eight 
individuals,  all  of  whom  have 
handicaps,  individuals  with  handicaps 
have  regular  contact  with  non- 
handicapped  individuals,  other  than 
personnel  providing  support  services,  in 
the  immediate  work  setting. 

(Authority:  Sees.  7(18)  and  12(c)  of  the  Act:  29 
U.S.C  706(18)  and  711(c)) 

"Local  agency"  means  an  agency  of  a 
unit  of  general  local  government  or  of  an 
Indian  tribe  (or  combination  of  those 
units  or  tribes)  that  has  the  sole 
responsibility  under  an  agreement  with 
the  State  agency  to  conduct  a  vocational 
rehabilitation  program  in  the  locality 
under  the  supervision  of  the  State 
agency  in  accordance  with  the  State 
plan. 

(Authority:  Sec  7(9)  of  the  Act;  29  U.S.C 
706(9)} 

"On-going  support  services, "  as  used 
in  the  definition  of  "Supported 
employment"  means  continuous  or 
periodic  job  skill  training  services 
provided  at  least  twice  monthly  at  the 
work  site  throughout  the  term  of 
employment  to  enable  the  individual  to 
perform  the  work.  The  term  also 
includes  other  support  services  provided 
at  or  away  from  the  work  site,  such  as 
transportation,  personal  care  services, 
and  counseling  to  family  members,  if 
skill  training  services  are  also  needed 
by,  and  provided  to.  that  individual  at 
the  work  site. 

(Authority:  Sees.  7(18)  and  12(e)  of  the  Act  29 
U.S.C.  706(18)  and  711(c)) 

***** 

"Rehabilitation  engineering"  means 
the  systematic  application  of 
technologies,  engineering 
methodologies,  or  scientific  principles  to 
meet  the  needs  of  and  address  the 
barriers  confronted  by  individuals  with 
handicaps  in  areas  that  include 
education,  rehabilitation,  employment 
transportation,  independent  living,  and 
recreation. 

(Authority:  Sec  7(12)  of  the  Act  29  U.S.C. 
706(12)) 

"Rehabilitation  facility"  means  a 
facility  that  is  operated  for  the  primary 
purpose  of  providing  vocational 


Federal  Register  /  Vol.  53.  No.  92  /  Thureday.  May  12.  1968  /  Roles  and  Regulations 


Federal  RegUter  /  Vol.  53.  No.  92  /  Thursday.  May  12.  1988  /  Rules  and  Regulations 


16985 


rehabilitation  services  to  indrviduals 
with  handicaps  and  that  provides  singly 
or  in  combination  one  or  more  of  the 
following  services  to  individuals  with 
handicaps: 

[ 

(vi)  ftydiiatric,  psychological  and 
social  services; 


(xi)  OrientaticHi  and  mobility  services 
and  other  adjustment  services  to  blind 
individuals; 

(xii)  Transitional  or  extended 
employment  for  those  individuals  with 
handicaps  who  cannot  be  readily 
absorbed  in  the  competitive  labor 
market; 

(xiii)  Psychosocial  rehabilitation 
services  for  individuals  with  chronic 
mental  illness;  and 

(xiv)  Rehabilitation  engineering 
services. 

(Authority:  Sea  7(13)  of  the  Act;  29  U.S.C 
706(13)) 

*         *         •         •         • 

"Substantial  handicap  to  ■  1 

employment"  means  that  a  physical  or 
mentaJ  disability  (in  light  of  attendant 
medical  psychological,  vocational, 
educational,  and  other  related  factcxv) 
impedes  an  individual's  occupational 
performance,  by  preventing  the 
obtaining,  retaining,  or  preparing  for 
employment  consistent  with  the 
individual's  capacities  and  abiUties. 

(Authority.  Sees.  7(7KAKi]  and  12tc)  of  the 
Act:  29  U.S.a  706(7](A)(i)  and  711(c)) 

"Supported  entployment"  means — 
(i)  Competitive  work  in  an  integrated 
vfork  setting  with  on-going  support 
services  for  individuals  with  severe 
handicaps  for  wfacxn  competitive 
employment — 

(A)  Has  not  traditionally  occurred;  or 

(B)  Has  been  interrupted  or 
intermittent  as  a  result  of  sevne 
handicaps;  or 

(ii)  Transitional  employment  for 
individuals  with  chronic  mental  illness. 

"Transitional  employment  fitr 
individuals  with  chronic  mental 
illness, "  as  used  in  the  definition  of 
"Supported  employment,"  means 
competitive  work  in  an  integrated  work 
setting  for  individuals  with  chronic 
mental  illness  who  may  need  support 
services  (but  not  necessarily  job  skills 
training  services)  provided  either  at  the 
work  site  or  away  from  the  work  site  to 
perform  the  work.  The  job  placement 
may  not  necessarily  be  a  permanent 
employment  outcome  for  the  individual. 

(Authority:  Sees.  7(18)  and  12(c)  of  the  Act:  29 
U.S.C  706(18)  and  711(c])  j 

*****  I 

10.  In  {  361.2,  paragraphs  (b)(1)  and 
(b)(2)(ii)-{v)  are  revised  and  a  new 


paragrafrfi  (b)(2Xvi)  is  added  to  read  as 
follows: 

§361.2    The  Stat*  plan:  General 
requirement*. 

(b)  *  *  * 

(1)  A  part  providing  detailed 
comraitments  specified  by  the  Secretary 
that  must  be  amended  or  reaffirmed 
every  three  years,  including — 

(i)  A  descriptitMi  of  how  rehabilitation 
engineering  services  will  be  provided  to 
assist  an  increasing  number  of 
individuals  with  handicaps; 

(ii)  A  summary  of  the  results  of  a 
comprehensive,  Statewide  assessment 
of  the  rehabilitation  needs  of  individuals 
with  severe  handicaps  residing  within 
the  State  and  the  State's  response  to  the 
assessment;  and  

(iii)  An  acceptable  plan  under  34  CFR 
Part  363. 

(2)*" 

(ii)  Estimates  of  the  number  of 
individuals  widi  handicaps  who  will  be 
served  with  funds  provided  under  the 
Act; 

(iii)  A  descriptioii  of  the  methods  used 
to  expand  and  improve  services  to  those 
individuals  who  have  the  most  severe 
handicaps,  including  individuals  served 
under  34  CFR  Part  363; 

(iv)  A  justification  for  and  description 
of  the  order  of  selection  (5  361.36)  of 
individuals  with  handicaps  to  whom 
vocational  rehabilitation  services  will 
be  provided  (unless  the  designated  State 
unit  assures  that  it  fs  serving  all  eligible 
individuals  with  handicaps  who  apply); 

(v)  A  description  of  the  outcome  and 
service  goals  to  be  achieved  for 
individuals  with  handicaps  in  each 
priority  category  within  the  order  of 
selection  in  effect  in  the  State  and  the 
time  within  which  these  goals  may  be 
achieved.  These  goals  must  include 
those  objectives,  established  by  the 
State  unit  and  consistent  with  those  set 
by  the  Secretary  in  instructions 
concerning  the  State  plan,  that  are 
measurable  in  terms  of  service 
expansion  or  program  improvement  in 
specified  program  areas,  and  that  the 
State  unit  plans  to  achieve  during  a 
specified  period  of  time;  and 

(vi)  A  description  of  the  plans, 
p(^cies.  and  mednids  to  be  followed  to 
assist  in  the  transition  fi'om  education  to 
employment-related  activities,  including 
a  summary  of  the  previous  year's 
activities  and  accomplishments. 
*        *        •        •        • 

11.  In  §  361.2(d),  in  the  next-to-Iast 
sentence,  remove  ",  and  be  administered 
in  accordance  willt,  Ihls  Act  and  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act."  and  add,  in  its 
place,  "and  be  administered  in 


accordance  with  diis  Act  and  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act,  as  amended." 

12.  In  9  361.17,  paragraphs  (a),  (b) 
introductory  text  and  (b)(l)  ai'e  revised 
to  read  as  follows: 

9M1.17   Stat*  aliidl**  and  evakiatton*. 

(a)  General  provisions.  The  State  plan 
must  assure  that  the  State  unit  conducts 
continuing  Statewide  studies  of  the 
needs  of  individuals  with  handicaps 
wnthin  the  State,  including  a  full  needs 
assessment  for  serving  individuals  with 
severe  handicaps;  the  State's  need  for 
rehabilitation  facilities;  and  the  methods 
by  which  these  needs  may  be  most 
effectively  met. 

(b)  Scope  of  Statewide  studies.  The 
continuing  Statewide  studies  must — 

(1)  Determine  the  relative  needs  for 
vocational  rehabilitation  services  of 
different  significant  segments  of  the 
population  of  individuals  with 
handicaps,  including  utilizing  data 
provided  by  State  special  education 
agencies  under  section  618(bK3)  of  the 
Education  of  the  Handicapped  Act,  with 
special  reference  to  the  need  for 
expanding  services  to  individuals  with 
the  most  severe  handicaps; 

13.  Section  361.18  is  revised  to  read  as 
follows: 

9361.1S   Stat*  plan  and  otiMT  policy 
d*v*lopm*nt  eonaultaUoo. 

(a)  Public  participation  in  State  plan 
development  (1)  The  State  plan  must 
assure  that  the  State  unit  conducts 
public  meetings  throu^out  the  State, 
after  api»opriate  and  sufficient  notice, 
to  allow  interested  groups,  organizations 
and  individuals  an  opportunity  to 
comment  on  the  State  plan  and  to 
participate  in  the  formulation  of  policies 
governing  the  provision  of  vocational 
rehabilitation  services  within  the  State. 

(2)  The  State  plan  must  include  a 
summary  of  the  public  comments  and 
the  State  unit's  response  to  those 
comments. 

(3)  The  State  plan  must  further  assure 
that  the  State  unit  establishes  and 
maintains  a  written  description  of 
procedures  used  to  obtain  and  consider 
views  on  State  plan  development  and 
policy  development  and  implementation. 

(b)  Consultation  with  Indian  tribes. 
The  State  plan  must  further  assure  that, 
as  appropriate,  die  State  unit  actively 
consults  in  the  development  of  the  State 
plan  with  those  Indian  tribes  and  tribal 
organizations  and  native  Hawaiian 
organizations  that  represent  significant 
numbers  of  individuals  with  handicaps 
within  the  State. 


■  (c)  Other  consultations.  (1)  The  State 
plan  must  further  assure  that  the  State 
unit  seeks  and  takes  into  account,  in 
connection  with  matters  of  general 
policy  development  and  implementation 
arising  in  the  administration  of  the  State 
plan,  the  views  of — 

(i)  Current  or  former  clients  of 
vocational  rehabilitation  services  or,  as 
appropriate,  their  parents,  guardians  or 
other  representatives; 

(ii)  Providers  of  vocational 
rehabilitation  services;  and 

(iii)  Others  interested  in  vocational 
rehabilitation. 

(2)  Matters  of  general  policy 
development  and  implementation 
include,  but  are  not  limited  to — 

(i)  Program  planning,  development, 
and  evaluation; 

(ii)  Development  of  legislative  and 
budgetary  proposals; 

(iii)  Assessing  research  and  services 
proposals; 

(iv)  Affirmative  action  for 
employment  of  qualified  individuals 
with  handicaps;  and 

(v)  Development  of  procedures  for 
review  of  rehabilitation  counselor  or 
coordinator  determinations. 

(d)  Public  access.  The  State  plan  must 
further  assure  the  State  unit  will  make 
available  to  the  public  for  review  and 
inspection  a  report  of  activities 
undertaken  in  the  area  of  State  plan  and 
policy  development  as  well  as  a 
summary  of  comments  submitted  at  the 
scheduled  public  meetings  and  the  State 
unit's  response  to  these  comments. 

(Authority:  Sees.  101(a)(18)  and  101(a)(23)  of 
the  Act:  29  U.S.C.  721(a)(18)  and  721(a)(23)) 

14.  In  i  361.20.  paragraph  (a)  is 
revised  to  read  as  follows: 

§361.20    Estabi*tMn*ntandm*int*nano* 
of  Inf omwtion  and  r*f*rral  r**oura**. 

(a)  General  provisions.  The  State  plan 
must  assure  the  establishment  and 
maintenance  of  information  and  referral 
programs  adequate  to  ensure  that 
individuals  with  handicaps  within  the 
State  are  given  accurate  information 
about  State  vocational  rehabilitation 
services  and  independent  living 
services,  vocational  rehabilitation 
services  available  from  other  agencies, 
organizations,  and  rehabilitation 
facilities,  and.  to  the  extent  possible, 
other  Federal  and  State  services  and 
programs  that  assist  individuals  with 
handicaps,  including  client  assistance 
programs.  The  State  plan  must  also 
assure  that  the  State  unit  will  refer 
individuals  with  handicaps  to  other 
appropriate  Federal  and  State  programs 
that  might  be  of  benefit  to  them.  The 
State  plan  must  further  assure  that  the 
State  unit  will  utilize  existing 


information  and  referral  systems  in.  the 
State  to  the  greatest  extent  possible. 

15.  A  new  S  361.25  is  added  to  read  as 
follows: 

§361.25    Stat*^fnpo**d  r*qulr*nMnts. 

The  designated  State  unit  shall 
identify  as  a  State-imposed  requirement 
any  State  rule  or  policy  relating  to  its 
administration  or  operation  of  programs 
under  the  Act.  including  any  rule  or 
policy  based  on  interpretation  of  any 
Federal  law,  regulation,  or  guideline. 
(Authority:  Sec  17  of  the  Act  29  U.S.C  716) 

16.  The  authority  citation  for  {  361.30 
is  revised  to  read  as  follows: 

(Authority:  Sec  101(a)(6)  of  the  Act;  29  U.S.C 
721(a)(6)) 

§361.32    [AinmwM] 

17.  Remove  the  period  at  the  end  of 
the  first  sentence  of  S  361.32(c)  and  add. 
in  its  place,  ",  and.  as  appropriate, 
evaluations  by  qualified  personnel  of 
the  potential  to  benefit  from 
rehabilitation  engineering  services.". 

§361.33    [AmwNtod] 

18.  In  the  second  sentence  of 

5  361.33(a).  add  "recreational,"  after 
"educational,". 

19.  In  the  first  sentence  of  S  361.33(b), 
add  "employability,"  after 
"individual's". 

20.  At  the  end  of  the  last  sentence  in 
S  361.33(b],  remove  the  period,  and  add, 
in  its  place,  ".  and  the  need  for 
rehabilitation  engineering  services.". 

§361,34   [Am*nd*d] 

21.  In  f  361.34.  in  paragraph  (c)(1). 
remove  the  word  "handicapped"  in  the 
third  sentence,  and  in  paragraph  (e)(1) 
and  paragraph  (e)(2)  remove  the  words 
"he  or  she"  and  add,  in  Uieir  place,  the 
words  "the  individual". 

§361.35    [AmwMtod] 

22.  In  §  361.35(c)(2),  remove  the  words 
"his  or  her"  wherever  they  appear  and 
add.  in  their  place,  the  words  "the 
individual's";  in  the  second  sentence 
remove  the  words  "he  or  she"  and  add, 
in  their  place,  the  words  "the 
individual";  at  the  end  of  the  second 
sentence  remove  the  words 
"administrative  review  and  fair 
hearings"  and  add,  in  their  place, 
"review  of  rehabilitation  counselor  or 
coordinator  determinations";  and  at  the 
beginning  of  the  third  sentencie  remove 
the  words  "When  appropriate,  the"  and 
add,  in  their  place,  die  word  "The". 

23.  In  9  361.35(d).  remove  the  words 
"he  or  she"  and  add.  in  their  place,  the 
words  "the  individual",  and  in  9  361.35 
(d)  and  (e)  remove  the  words  "his  or 


her"  wherever  they  appear  and  add,  in 
their  place,  the  words  "the  individual's". 

24.  Section  361.36  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§361.36    Order  of  **l*ctlonlof—fvte—. 

(a)  General  provisions.  The  State  plan 
must  include  and  explain  the 
justification  for  the  order  to  be  followed 
in  selecting  individuals  with  handicaps 
to  be  provided  vocational  rehabilitation 
services  if  services  cannot  be  provided 
to  all  eligible  individuals  who  apply. 

(b)  Priority  for  individuals  with 
severe  handicaps.  The  State  plan  must 
assure  that  those  individuals  with  the 
most  severe  handicaps  are  selected  for 
service  before  other  individuals  with 
handicaps. 

(Authority:  Sec  101(a)(5)(A)  of  the  Act;  29 
U.S.C.  721(a)(5)(A)) 

25.  Section  361.38  is  revised  to  read  as 
follows: 

9361^    S*rvlo**  to  handicapped 


The  State  plan  must  assure  that 
vocational  rehabilitation  services  are 
provided  to  American  Indians  with 
handicaps  residing  in  the  State  to  the 
same  extent  that  these  services  are 
provided  to  other  significant  groups  of 
the  State's  handicapped  population.  The 
State  plan  must  further  assure  that  the 
designated  State  unit  continues  to 
provide  vocational  rehabilitation 
services,  including,  as  appropriate, 
services  traditionally  used  by  Indian 
tribes,  to  American  Indians  with 
handicaps  on  reservations  eligible  for 
services  by  a  special  tribal  program 
under  section  130  of  the  Act. 

(Authority:  Sees.  101(a)(20)  and  130  of  the 
Act:  29  U.S.C  721(aK20)  and  750) 

26.  Section  361.39  is  amended  by 
revising  paragraphs  (c)  and  (m)  to  read 
as  follows: 


§361.39    The 
IndlvlduaL 


rvcora  lor  m* 


(c)  Documentation  supporting  any 
determination  that  the  individual's 
handicaps  are  severe; 

***** 

(m)  Documentation  concerning  any 
action  and  decision  involving  the 
request  by  the  individual  with 
handicaps  for  review  of  rehabilitation 
counselor  or  coordinator  determinations 
under  9  361.48;  and 
***** 

27.  In  9  361.40.  paragraphs  (a)  and  (c) 
and  the  authority  citation  are  revised  to 
read  as  follows: 
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S  361.40    TlM  Imivklualizad  wrtttMi 
fMwMMsllon  proQranic  PraoMluras.       i 

(a)  General  provisions.  The  State  plan 
must  assure  that  an  individualized 
written  rehabilitation  program  is 
initiated  and  periodically  updated  for 
each  eligible  iadividual  and  for  each 
individual  being  provided  services 
under  an  extended  evaluation  to 
determine  rehabilitation  potential.  The 
State  plan  must  also  assure  that 
vocational  rehabilitation  services  are 
provided  in  accordance  with  the  written 
program.  The  individualized  written 
rehabilitation  program  must  be 
developed  jointly  by  the  vocational 
rehabilitation  counselor  or  coordinator 
and  the  individual  with  handicaps  or,  as 
appropriate,  that  individual  and  a 
parent  guardian  or  other  representative, 
including  other  s.uitable  professional 
and  informed  advisors.  The  State  unit 
must  provide  a  copy  of  the  written 
program,  and  any  amendments,  to  the 
individual  with  handicaps  or,  as 
appropriate,  that  individual  and  a 
parent,  guardian,  or  other  representative 
and  must  advise  each  individual  with 
handicaps  or  that  individual's 
representative  of  all  State  unit 
procedures  and  requirements  affecting 
the  development  and  review  of 
individualized  written  rehabilitation 
programs. 


(c)  Review.  The  State  must  assure  that 
the  individualized  written  program  will 
be  reviewed  as  often  as  necessary  but  at 
least  on  an  annual  basis.  Each 
individual  with  handicaps  cr.  as 
appropriate,  that  individual's  parent, 
guardian,  or  other  representative,  must 
be  given  an  opportum'ty  to  review  the 
program  and,  if  necessary,  jointly 
redevelop  and  agree  to  its  terms. 
*        •        •        *        « 

(Authority:  Seca.  101(a)(g)  and  102  of  the  Act; 
29  U.S.C.  721(a)(9)  and  722) 

28.  Section  361.41  is  amended  by 
revising  paragraph  (a)  and  the  authority 
citation  following  the  section, 
redesignating  paragraph  (b)  as 
paragraph  (c),  and  adding  a  new 
paragraph  (b)  to  read  as  foUowr        | 

8  3»1.41    Ttw  JndMduaMzad  wrttteo       I 
ratuliMtation  program:  Content. 

(a)  Scope  of  content  The  State  plan 
must  assure  that  each  individualized 
written  rehabilitation  program  is  based 
on  a  determination  of  employability 
designed  to  achieve  the  vocational 
objective  of  the  individual  and  is 
developed  through  assessments  of  the 
individual's  particular  rehabilitation 
needs.  Eadi  individualized  written 
rehabilitation  program  must,  as 


appropriate,  include  but  not  be  limited 
to,  statements  concerning — 

(1)  The  basis  on  which  a 
determination  of  eligibility  has  been 
made,  or  the  basis  on  which  a 
determination  has  been  made  that  an 
extended  evaluation  of  vocational 
rehabilitation  potential  is  necessary  to 
make  a  determination  of  eligibility; 

(2)  The  long-range  and  intennediate 
rehabilitation  objectrvea  established  for 
the  individual  based  oo  an  assessment 
determined  thnra^  an  eratoation  of 
rehabilitation  potential: 

(3)  The  specific  rehabilitation  services 
to  be  provided  to  achieve  the 
established  rehabilitatiaa  objectives 
including,  if  appropriate,  rehabiUtation 
engineering  services; 

(4)  An  assessment  of  the  expected 
need  for  post-employment  services; 

(5)  The  projected  dates  for  the 
initiation  of  each  vocational 
rehabilitation  service,  and  the 
anticipated  dxiration  of  each  service: 

(6)  A  procedure  and  schedule  for 
periodic  review  and  evaluation  of 
progress  toward  achieving  rehabilitation 
objectives  based  upon  objective  criteria, 
and  a  record  of  these  reviews  and 
evaluations: 

(7)  A  reassessment  priM  to  case 
closure,  of  the  need  for  post-employment 
services: 

(8)  The  views  of  the  individual  with 
handicaps,  or  as  appropriate,  that 
individual  and  a  parent,  guardian,  or 
other  representative,  including  other 
suitable  professional  and  informed 
advisors,  concerning  the  individual's 
goals  and  objectives  and  the  vocational 
rehabilitation  services  being  provided; 

(9)  The  terms  and  conditions  for  the 
provision  of  vocational  rehabilitation 
services,  including  responsibilities  of  the 
individual  with  handicaps  in 
implementing  the  individualized  written 
rehabilitation  program,  the  extent  of 
client  participation  in  the  cost  of 
services,  if  any,  and  the  extent  to  which 
comparable  services  and  benefits  are 
available  to  the  individual  under  any 
other  program; 

(10)  An  assurance  that  the  individual 
with  handicaps  has  been  informed  of 
that  individual's  rights  and  the  means  by 
which  the  individual  may  express  and 
seek  remedy  for  any  dissatisfaction, 
including  the  opportimity  for  a  review  of 
rehabilitation  counselor  or  coordinator 
determinations  under  §  361.48; 

(11)  An  assurance  that  the  individual 
with  handicaps  has  been  provided  a 
description  of  the  availability  (rf  a  client 
assistance  program  established  under 
section  112  of  the  Act 

(12)  The  basis  on  which  the  individual 
has  been  determined  to  be  rehabilitated 
under  S  361.43;  and 


(13)  The  plans  for  the  provision  of 
post-employment  services  after  a 
suitable  employment  goal  has  been 
achieved  and  the  basis  on  which  those 
plans  are  developed;  and,  if  appropriate 
for  individuals  with  severe  handicaps,  a 
statement  of  how  these  services  will  be 
provided  or  arranged  through 
cooperative  agreements  with  otiier 
service  provi(ters. 

(b)  Supported  employment 
placements.  Each  individualized  written 
rehabilitation  program  must  also 
contain,  for  individuals  with  severe 
handicaps  for  whom  a  vocational 
objective  of  supported  emptoyment  has 
been  determined  to  be  a[^ropriate — 

(1)  A  description  of  the  time-limited 
services,  not  to  exceed  18  months  in 
duration,  to  be  provided  by  the  State 
unit  and 

(2)  A  description  of  the  extended 
services  needed,  an  identification  of  the 
State,  Federal,  or  private  programs  that 
will  provide  the  continuing  support,  and 
a  desoiption  of  the  basis  for 
determining  that  continuing  support  is 
available  in  accordance  with  34  CFR 
363.11(e)(2). 

*  *  *  •  • 

(Aathority:  Sees.  101  (a)(9),  (aNll).  102  and 
e34(a]  of  the  Act  29  U.&a  721  (a)(9),  (a)(ll), 
722,  and  795m) 

29.  Section  361.42  is  amended  by 
revising  paragraphs  (a)(2)  and  ia)(13), 
removing  the  words  "a  handicapped" 
from  paragraph  (a](5}  and  adding,  in 
their  place,  the  word  "that",  removing 
"and"  at  the  end  of  paragraph  (a)(14), 
redesignating  paragraph  (a)(15)  as 
(a](16).  adding  a  new  paragraph  (a)(lS), 
and  revising  redesignated  paragraph 
(a](16)  to  read  as  fc^ows: 

SM1j«2    Scope  Off  »af  unit  program; 
Vocatkmai  rsliabWaflon  aarvlcas  fOr 
toMMviduais. 

(a)  *  *  * 

(2)  Counseling  and  guidance,  including 
personal  adjustmoit  counseling,  to 
maintain  a  counseling  relationship 
throughout  the  program  of  services  for 
an  individual  with  handicaps,  referral 
necessary  to  help  individuals  with 
handicaps  secure  needed  services  from 
other  agencies,  and  advising  clients  and 
client  applicants  about  client  assistance 
programs  imder  34  CFR  Part  370. 

(13)  Post-employment  services 
necessary  to  maintain  or  regain  other 

suitable  emplo3rment 

*        *        *        *        « 

(15)  Rehabilitation  engineering 
services;  and 

(16)  Other  goods  and  services  that  can 
reasonably  be  expected  to  benefit  an 


individual  with  handicaps  in  terms  of 

employability. 

*        •        •        •       • 

30.  In  §  361.43,  paragraf^  (b)  and  the 
authority  citation  are  revised  to  read  as 
ibUovirs: 

$381.43    IndMdualaiMaiiahMdtolM 


(b)  Post-employment  services.  The 
State  plim  must  alao  assure  that  after  an 
individual  has  been  deteimined  to  be 
rehabiUtated.  the  State  unit  will  provide 
post-employment  services  if  necessary 
to  assist  an  individual  to  maintain  or 
regain  other  suitable  employment 

(Authority:  Sees.  12(c).  101(aN6)  and  103(aM2) 
of  the  Act:  29  U&C  711(c),  721(a)(S)  and 
723(.K2)) 

31.  Section  361.45  is  amended  by 
revising  the  last  sentence  in  paragraph 
(b)  to  read  as  follows: 


for  facMMas  and 


§361.4S 
provMars  of 


(b)  *  *  *  State  unH  standards  must 
assure  that  any  rehabilitation  facility  to 
be  utilized  in  the  provision  of  vocational 
rehabilitati<Ki  services  oomirfies  with  the 
requirements  of  the  Architectiu'al 
Barriers  Act  of  1968,  the  Unifbrm 
Accessibility  Standards,  and  tfieir 
implementing  standards  m  41  CFR  Part 
101-19.6  et  seq.,  and  the  American 
National  Standards  Institute,  No. 
All7.1-198a 
•        *        *        •        • 

32.  Section  361.47  is  amended  by 
revising  the  section  heading  and 
paragraph  (b)  to  read  as  follows: 


§36t47 

the  avatabHtty  Of 
benefits. 


(b)  Availability  afconqtamble 
services  and  benefits.  (1)  The  State  plan 
must  assure  that  before  the  State  unit 
provides  any  vocational  rdiabihtatian 
services,  except  those  services 
enumerated  in  paragraph  (bK2)  of  this 
section,  to  an  individual  with  handicaps, 
or  to  members  of  that  individoal's 
family,  it  determines  whether 
comparable  services  and  benefits  are 
available  under  any  other  program. 

(2)  The  requirements  of  paragraph 
(b)(1)  of  this  section  do  not  apply  to  the 
following  services: 

(i)  Evaluation  of  rehabiUtation 
potential. 

(ii)  Counseling,  guidance,  and  referral. 

(iii)  Vocational  and  other  training 
services,  including  personal  and 
vocational  adjustment  training,  books, 
tools,  and  other  training  materials,  that 


are  not  provicfed  in  institutions  of  hi^er 
education  (S  381.42(aK4)). 

(iv)  Placement 

(v)  Rehabilitation  engineering 
services. 

(vi)  Post-employment  services 
consisting  of  the  services  listed  under 
paragraphs  (b)(2){i)-{v)  of  this  section. 

(3)  The  requirements  of  paragraph 
(b)(1)  of  this  section  also  do  not  apply  if 
the  determination  of  the  availability  of 
comparable  services  and  benefits  under 
any  other  program  would  delay  the 
provision  of  vocational  rehabilitation 
services  to  any  individual  with 
handicaps  who  is  at  extreme  medical 
risk.  A  determination  of  extreme 
medical  risk  shall  be  based  upon 
medical  evidence  provided  by  an 
appropriate  licensed  medical 
professional. 

(4)  llie  State  plan  must  assure  also 
that  if  comparable  services  and  benefits 
are  available,  they  must  be  utilized  to 
meet  in  wfacrfe  or  in  part  the  cost  of 
vocational  rehabilitation  services. 

(Authority:  Sees.  12(e)  and  101(aK8)  of  the 
Act:  29  U.SwC  711(c)  and  721(aM8)) 

33.  Section  361.48  is  revised  to  read  as 

follows: 

$361.48    Review  of  rehabMtaHon 
counselor  or  coordlnetoi  determloatlons. 

(a)  Informing  affected  individuals.  All 
applicants  and  clients  must  be  informed 
of  the  opportunities  available  under  this 
section,  including  the  names  and 
addresses  of  individuals  with  whom 
appeals  may  be  filed. 

(b)  Informal  reviews.  States  may 
continue  to  use  an  informal 
administrative  review  process  if  it  is 
likely  to  result  in  a  timely  resolution  of 
disagreements  in  particular  instances, 
but  this  process  may  not  be  used  as  a 
means  to  delay  a  more  formal  bearing 
before  an  impartial  hearing  officer 
unless  the  parties  jointly  agree  to  a 
delay. 

(c)  Formal  appeals  procedures.  (1) 
Except  as  provided  in  paragraph  (e)  of 
this  section,  the  State  plan  must  assure 
that  procedures  are  established  by  the 
Director  of  the  designated  State  unit  so 
that  any  applicant  for  or  client  of 
vocational  rehabilitation  services  who  is 
dissatisfied  with  any  determinatioiu 
made  by  a  rehabilitation  counselor  or 
coordinator  concerning  the  furnishing  or 
denial  of  services  may  request  a  timely 
review  of  those  determinations. 

(2)  At  a  minimum  each  State's  formal 
review  procedures  must  provide  that — 

(i)  A  hearing  by  an  impartial  hearing 
officer  is  held  within  45  days  of  a 
request  by  the  applicant  or  client 

(ii)  The  applicant  or  client  or,  if 
appropriate,  the  individual's  parent 


guardian,  or  other  representative,  is 
afforded  an  opportunity  to  present 
additional  evidence,  information,  and 
witnesses  to  the  impartial  hearii^ 
officer,  to  be  represented  by  counsel  or 
other  appropriate  advocate,  and  to 
examine  all  witnesses  and  other 
relevant  sources  of  information  and 
evidence; 

(iii)  The  impartial  hearing  ofRcer 
makes  a  decision  based  on  the 
provisions  of  the  approved  State  plan 
and  the  Act  and  provides  to  the 
ai^licant  or  client  or,  if  appropriate,  the 
individual's  parent  guanfian,  or  other 
representative,  and  to  the  Director  of  the 
designated  State  unit  a  full  written 
report  of  the  findings  and  grounds  for 
the  decision  within  30  days  of  the 
com];rfetion  of  the  hearing: 

(iv)  If  the  Director  of  the  designated 
State  imit  decides  to  review  the  decision 
of  the  impartial  hearing  officer,  die 
Director  shall  notify  in  writing  the 
applicant  or  client  or,  if  appropriate,  the 
individual's  parent  guardian,  or  other 
representative,  of  that  intent  within  20 
days  of  the  mailing  of  die  impartial 
hearing  officer's  decision; 

(v)  ff  the  Director  of  the  designated 
State  imit  fails  to  provide  the  notice 
required  by  paragraph  (c)(2){iv)  of  this 
section,  die  impartial  hearing  officer's 
decision  becomes  a  final  decision; 

(vi)  The  decision  of  the  Director  of  the 
designated  State  unit  to  review  any 
impartial  hearing  officer's  decision  must 
be  based  on  standards  of  review 
contained  in  written  State  unit  policy; 

(vii)  If  the  Director  of  the  designated 
State  unit  decides  to  review  the  decision 
of  the  impartial  bearing  ofRcet,  the 
appUcant  or  elicit  or,  if  appropriate,  the 
individual's  parent  guardian,  or  other 
representative,  is  provided  an 
opportunity  for  the  submission  of 
additional  evidence  and  information 
relevant  to  the  final  decision; 

(viii)  Within  30  days  of  providing 
notice  of  intent  to  review  the  impartial 
hearing  officer's  decision,  the  Director  of 
the  designated  State  unit  makes  a  final 
decision  and  provides  a  full  report  in 
writing  of  the  decision,  and  of  the 
findings  and  grounds  for  the  decision,  to 
the  applicant  or  client  or,  if  appropriate, 
the  individual's  parent  guardian,  or 
other  representative;  and 

(ix)  The  Director  of  the  designated 
State  imit  cannot  delegate  reqwnsibility 
to  make  any  final  decision  to  any  other 
officer  or  employee  of  the  designated 
State  unit. 

(d)  Extensions  of  time.  Except  for  the 
time  limitation  established  in  paragraph 
(c)(2)(iv]  of  this  section,  each  State's 
review  procedures  may  provide  for 
reasonable  time  extensions  for  good 
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cause  shown  at  the  request  of  a  party  or 
at  the  request  of  both  parties. 

(e)  State  fair  hearing  board.  The 
provisions  of  paragraphs  (c)  and  (d)  of 
this  section  are  not  applicable  if  there  is 
in  any  State  a  feir  hearing  board  that 
was  established  before  January  1, 1985, 
that  is  authorized  under  State  law  to 
review  rehabilitation  counselor  or 
coordinator  determinations  and  to  carry 
out  the  responsibilities  of  the  Director  of 
the  designated  State  unit  under  this 
section. 

[t]  Data  collection.  The  Director  of  the 
designated  State  unit  shall  collect  and 
submit,  at  a  minimum,  the  following 
data  to  the  Secretary  for  inclusion  each 
year  in  the  annual  report  to  Congress 
under  section  13  of  the  Act 

(1)  A  description  ol  State  procedures 
for  review  of  rehabilitation  counselor  or 
coordinator  determinations. 

(2)  The  number  of  appeals  to  impartial 
hearing  officers  and  the  State  Director, 
including  the  type  of  complaints  and  the 
issues  involved. 

(3)  The  number  of  decisions  by  the 
State  Director  reversing  in  whole  or  in 
part  a  decision  of  the  impartial  hearing 
officer. 

(4)  The  number  of  decisions  affirming 
the  position  of  the  dissatisfied 
vocational  rehabilitation  applicant  or 
client  assisted  throu^  the  client 
assistance  program.  i 

(Authority:  Sees.  12(c).  101(a)(8).  and  102(d)  of 
the  Act:  29  UAC.  711(c).  721(a)(6)  and  7^d)) 

34.  In  5  361.49.  remove  "(Sections  12(c) 
and  101(a)(6)  of  the  Act;  29  U.S.C.  711(c) 
and  721(a)(6))''  at  the  end  of  paragraph 
(e)(4),  remove  paragraph  (f),  and  add  an 
authwity  citation  at  the  end  of  the 
section  to  read  as  follows: 

(Authority:  Sees.  12(c)  and  lOl(aKe)  of  the 
Act:  29  U.S.C  7H(c)  and  72l(a)(e)) 

§361.71    [Amendad] 

35.  In  S  361.71(b).  remove  the  words  "a 
handicapped"  and  add,  in  their  place, 
the  word  "the". 

{361.72    [AiMndMl]  I 

36.  In  §  361.72(b),  remove  the  words 
"most  severely  handicapped 
individuals"  and  add,  in  their  place,  the 
words  "individuals  with  the  most  severe 
handicaps". 

S  361.73    lAmwidMl]  j 

37.  In  S  361.73(c),  remove  "80  percent" 
and  add,  in  its  place,  "the  applicable] 
Federal  share  in  accordance  with 

S  361.86". 

3a  Section  361.85  is  amended  by 
removing  paragraph  (d);  by 


redesignating  paragraphs  (b)  and  (c)  as 
paragraphs  (c)  and  (d),  respectively;  by 
adding  a  new  paragraph  (b);  and  by 
revising  the  authority  citation  to  read  as 
follows: 

§361JS    ANotmwit  of  Fsdsral  funds  tor 


(b)  For  fiscal  year  1987  and  for  each 
subsequent  fiscal  year,  the  Secretary 
reserves,  from  the  amount  appropriated 
for  grants  under  section  lOOfbKl).  not 
less  than  one  quarter  of  one  percent  and 
not  more  than  one  percent  to  carry  out 
Part  D  of  Title  I  of  the  Act 
•        •        •        •        * 

(Authority:  Sees.  12(c)  and  110  of  the  Act  29 
U.S.C  711(c)  and  730) 

39.  Section  361.86  is  revised  to  read  as 
follows: 

90  i.vD    I'lyiiMfiis  iroin  aHoniMfns  tot 
vocaMonsI  rsliaMWatlon  ssfvlcss. 

(a)  Except  as  provided  in  S  361.85(d). 
the  Secretary  pays  to  each  State  an 
amount  computed  in  accordance  with 
the  requirements  of  section  111  of  the 
Act  For  fiscal  years  1987  and  1988.  the 
Federal  share  for  each  State  is  80 
percent  (except  for  the  cost  of 
construction  of  rehabilitation  facilities). 
Beginning  in  fiscal  year  1989,  the  Federal 
share  for  each  State  decreases  by  one 
percent  per  year  for  five  years  for  funds 
received  in  excess  of  the  amount 
received  in  fiscal  year  1988.  The  Federal 
share  of  these  excess  payments  is  79 
percent  in  fiscal  year  1989;  78  percent  in 
fiscal  year  1990;  77  percent  hi  fiscal  year 
1991;  76  percent  in  fiscal  year  1992;  and 
75  percent  in  fiscal  year  1993  (except  for 
the  cost  of  construction  of  rehabilitation 
facilities). 

(b)(1)  Amounts  otherwise  payable  to  a 
State  under  this  section  for  any  fiscal 
year  are  reduced  by  the  amount  (if  any) 
by  which  expenditures  from  non-Federal 
sources,  as  specified  in  9  361.76  (except 
for  expenditures  with  respect  to  which 
the  State  is  entitled  to  payments  under 
Subpart  F  of  this  part),  for  that  fiscal 
year  under  the  State's  approved  plan  for 
vocational  rehabilitation  services  are 
less  than  expenditures  under  the  plan 
for  the  average  of  the  total  of  those 
expenditures  for  the  three  preceding 
fiscal  years. 

(2)  The  Secretary  may  waive  or 
mocUfy  any  requirement  or  limitation  in 
section  lll(aH2)  (A)  and  (B)  of  the  Act 
if  the  Secretary  determines  that  a 
waiver  or  nxxfification  of  the  State 
maintenance  of  effort  requirement  is 
necessary  to  permit  the  State  to  respond 
to  exceptional  or  uncontrollable 


drcimistances,  such  as  a  major  natural 
disaster  or  a  serious  economic 
downturn,  that  cause  significant 
unanticipated  expenditures  or 
reductions  in  revenue  and  result  in  a 
general  reduction  of  programs  within  the 
State.  A  written  request  for  waiver  or 
modification,  including  supporting 
justification,  must  be  submitted  to  the 
Secretary  as  soon  as  the  State 
determines  that  an  exceptional  or 
uncontrollable  drcumstanoe  will 
prevent  It  bora  making  its  required 
expenditures  from  non-Federal  sources. 
*     (3)  If  a  reduction  in  payments  for  any 
fiscal  year  is  required  in  the  case  of  a 
State  where  separate  agencies 
administer  (or  supervise  the 
administration  of)  the  part  of  the  plan 
under  which  vocational  rehabilitation 
services  are  provided  for  blind 
individuals,  and  the  rest  of  the  plan,  the 
reduction  is  made  in  direct  relation  to 
the  amount  by  which  expenditures  from 
non-Federal  sources  under  each  part  of 
the  plan  are  less  than  they  were  under 
that  part  of  the  plan  for  the  average  of 
the  total  of  those  e}q)enditures  for  the 
three  preceding  fiscal  yecus. 

(Authority:  Sees.  7(7),  12(c)  and  HI  of  the 
Act  29  US.C  700(7).  711(c).  and  731) 

H361Jt  through  361,92    [Rodssignatod 
from  H  S61,t7  through  361J1] 

4a  Sections  361.87  through  361.91  are 
redesignated  as  SS  361.88  throuj^ 
361.92.  respectively,  and  a  new  S  361 J7 
is  added  to  read  as  follows: 

S  361.67    ftoaNoliiMnt 

(a)  The  Secretary  makes  a 
determination  as  to  what  States  (if  any) 
will  not  use  their  full  allotment  not  later 
than  45  days  before  the  end  of  a  fiscal 
year. 

(b)  As  soon  as  possible,  but  not  later 
than  the  end  of  the  fiscal  year,  the 
Secretary  reallots  these  funds  to  other 
States  that  can  use  those  additional 
funds  during  the  fiscal  year,  or  to  pay  for 
initial  expenditures  during  the 
subsequent  fiscal  year.  To  receive 
reallotted  funds,  a  State  must  assure 
that  it  will  be  able  to  obligate  fully  all  of 
its  original  allotment  within  the  fiscal 
year  for  which  the  funds  were 
appropriated.  Funds  reallotted  to 
another  State  are  considered  to  be  an 
increase  to  that  State's  allotment  for  the 
fiscal  year  for  which  the  funds  were 
appropriated. 

(Authority:  Sec  110(c)(1)  of  the  Act  29  U.S.C 
730) 

[FR  Doc.  88-10553  Filed  S-11-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
neaear  ch  and  Spedel  Programt 


49  CFR  Part*  171  and  177 
(Docket  Na  HM-164A] 

State  Designationa  Of  AHemattve 
Roulea  for  Radtoactlve  Matertale 
Transportation 

aqency:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
action:  Final  rule. 


y:Thig  action  is  being  taken  to 
amend  49  CFR  177.825  to  provide  that 
State  designations,  of  alternative  routes 
for  the  transportation  of  highway  route 
controlled  quantity  (HRCQ)  shipments 
of  radioactive  material,  become 
effective  only  upon  notice  to  RSPA  of 
such  designations  and  to  clarify  the 
methods  that  States  are  authorized  to 
use  in  selecting  preferred  routes.  The 
creation  of  a  repository  for  route 
designations  within  RSPA  will  provide 
shippers,  carriers,  enforcement  and 
emergency  response  personnel,  State 
agencies,  local  governments,  and  RSPA 
with  definitive  information  concerning 
the  existence  of  those  alternative  routes. 
EFFECTIVE  DATE  September  9, 198a 
FON  FURTMai  MFORMATMN  COttTACn 

lohn  A.  Gale.  Office  of  Hazardous    1 
Materials  Transportation,  Research  and 
Special  Programs  Administration,  400 
7th  Street  SW.,  Washington,  DC  20S90 
(202-366-4488). 

sumaKNTARV  infohmatwn:  On  July 
16, 1967.  RSPA  pubUshed  Notice  No.  87- 
9  (52  FR  28028)  under  Docket  HM-ie4A 
which  proposed  to  amend  49  CFR 
177.825  to  provide  that  State 
designations  of  alternative  routes  for  the 
transportation  of  tlRCQ  shipments  of 
radioactive  materials  become  elective 
upon  written  notice  of  such  designations 
to  RSPA.  In  addition,  RSPA  proposed  to 
clarify  the  procedures  that  States  are 
authorized  to  use  in -designating 
alternative  routes.  Presently,  the 
definition  of  "State-designated  route"  in 
S  171.8  contains  the  statement  "*  *  *  or 
an  equivalent  routing  analysis  which 
adequately  considers  overall  risk  to  the 
pubha"  However,  S  177.825{b)(l)(ii),  in 
describing  a  State-designated  route,  fails 
to  mention  "an  equivalent  routing 
analysis."  To  clarify  this  incongruity, 
RSPA  placed  the  language  that  currently 
exists  in  the  definition  of  "State- 
designated  route"  into  the  proposed  I 
S  177325(b)(l)(ii).  I 

RSPA  received  twelve  comments  to 
HM-164A.  all  of  which  supported  the. 
proposed  changes.  However,  six  of  these 


commenters  requested  that  additional 
provisions  be  added  to  the  rule.  For  die 
reasons  disclosed  in  this  document 
RSPA  denies  these  requests  and  adopts 
HM-164A  essentially  as  proposed. 

Two  commenters  requested  that  R^A 
periodically  pubUsh  in  the  Federal 
Ragistar  a  listing  of  Uie  States  that  have 
notified  RSPA  of  alternative  preferred 
route  designations,  the  routes 
designated,  the  appropriate  contact 
person  in  each  sudi  State,  and  any  State 
modifications  or  revocations  of 
alternative  preferred  routes  since  the 
last  pubUcation.  RSPA  understands  the 
need  for  readily  available  and  accurate 
information  concerning  route 
designations.  However,  periodic  Federal 
Register  publication  will  not  ensure  the 
immediate  availabiUty  of  accurate 
information.  Instead.  RSPA's  Dockets 
Unit  will  respond  to  requests  for 
information  concerning  precisely  which 
alternative  preferred  route  designations 
are  in  effect  at  any  time.  In  summary, 
RSPA  wiU  be  maintahiing  a  "real-time" 
system  and  making  the  information 
therein  available  on  a  "real-time"  basis. 

One  commenter  suggested  that  States 
submit  their  designation  on  particular 
days  of  die  year  (e.g.,  first  days  of  the 
month).  RSPA  beUeves  it  is  die 
prerogative  of  each  State  to  change  its 
routes  when  a  safety  need  arises  and. 
therefore.  States  should  not  be  required 
to  submit  their  designations  on 
particular  days  of  the  year. 

The  National  Transportation  Safety 
Board  (NTSB)  suggested  diat  this  rule 
should  encompass  routes  that  are 
desi^ated  for  any  hazardous  material, 
not  just  HRCQ  of  radioactive  materials. 
This  recommendation  is  beyond  the 
scope  of  this  rulemaking  and.  therefore, 
no  action  is  taken  on  it  in  this  final  rule. 
However,  RSPA  intends  to  address 
routing  requirements  for  certain 
hazardous  materials  in  a  forthcoming 
rulemaking  action. 

The  Iowa  Department  of 
Transportation  (lODOT)  had  two 
concerns  about  the  proposed  rule  and 
the  present  regulations.  Fust,  lODOT 
stated  that  the  regulations  for  routing 
designations  should  be  "reworded  to 
clarify"  States'  authority  to  designate 
preferred  routes.  lODOT  expressed  the 
behef  that  when  two  interstate 
highways  of  equal  risk  exist  the  State  is 
unable  to  designate  one  route  in  lieu  of 
the  other  imder  the  procedures  for 
designating  routes.  RSPA  disagrees  with 
this  interpretation  of  the  ciurent 
regulations.  States  have  the  authority 
under  8  177.825(b)(1)  to  designate  routes 
in  lieu  of  an  interstate  highway  as  as 
alternative  route.  Therefore,  so  long  as 
the  requirements  of  S  177.825(b)(l)(ii) 
are  met  States  are  authorized  to 


designate  one  of  two  interstate  routes  of 
equal  risk  as  an  alternative  route  which 
must  be  used  in  lieb  of  the  other. 
ConsequenUy.  RSPA  deems  unnecessary 
lODOTs  request  to  reword  this  rule  to 
provide  clarification  of  States'  authority 
to  designate  preferred  routes. 

In  addition.  lODOT  contended  Uiat 
the  system  RSPA  proposes  for  effecting  - 
State  route  designations  is  unresponsive . 
to  emergency  situations  (e.g..  luiforeseen 
road  construction).  RSPA  believes  that 
such  situations  should  not  present  a 
problem  because  S  177.82S(b)(2) 
authorizes  deviations  from  preferred 
routes  for  emergency  conditions  that 
would  make  continued  use  of  the 
preferred  route  unsafe. 

The  Yankee  Atomic  Electric  Company 
recommended  that  RSPA  require  any 
State,  which  uses  an  approach  other 
than  the  DOT  Guidelines  for  selecting 
routes,  to  prove  equivalency  of  its 
method  to  that  of  Uie  DOT  GuideUnes. 
This  comment  relates  to  the  proposal  in 
die  NPRM  to  amend  9  177.825  to 
authorize  States  to  use  an  "equivalent" 
routing  analysis.  That  proposal 
constitutes  a  mere  editorial  change  to 
the  regulations.  The  language  proposed 
for  1 177.825  is  equivalent  to  that  which 
currentiy  exists  in  the  definition  of  a 
"State-desi^iated  route"  in  9  171.8. 
Thus,  no  substantive  rule  change  is 
occurring.  RSPA  beUeves  that  the 
recommendation  to  require  proof  of 
equivalency  for  selection  methods  is 
beyond  the  scope  of  this  rulemaking. 

The  Northeast  Ohio  Areawide 
Coordinating  Agency  (NOACA) 
recommended  that  RSPA  spell  out  an 
"obligatory  method  of  substantive  State 
consultation  with  local  jurisdictions."  In 
the  original  HM-164  final  rule  published 
on  January  19. 1981  (46  FR  5296),  RSPA 
thoroughly  addressed  this  issue.  In  fact 
the  regidations  currentiy  require 
consultations  with  affected  local 
jurisdictions  (and  other  affected  States) 
as  prerequisites  to  designations  of 
alternative  routes.  RSPA  does  not 
believe  that  there  is  any  need  for  it  to 
specify  procedures  which  must  be  used 
in  constiltations  between  States  and 
local  jurisdictions.  The  action  described 
in  the  next  paragraph  may  alleviate  any 
perceived  problems  in  this  area. 

Except  for  a  minor  editorial  change  to 
9 177.825,  RSPA  is  adopting  die 
proposed  ride  unchanged.  The  second 
sentence  of  the  definition  of  "State- 
designated  route"  in  9 171.8  contains  the 
substantive  consultation  requirements 
described  above;  substantive 
requirements  are  inappropriate  for  a 
"definitions"  section.  Therefore,  RSPA  is 
removing  the  sentence  from  the 
"definitions"  section  and  placing  it  in 


die  new  9 177.825(b)(l)(u).  RSPA 
believes  that  this  will  faciUtate  a  better 
understanding  of  the  requirements  for 
State  consultation  with  affected 
jurisdictions  prior  to  designating 
alternative  routes. 

Administrative  Notices 

RSPA  has  determined  that  this  final 
rule:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not 
"•significant"  under  DOTs  regulatory 
policies  and  procedures  (44  FR  11034); 
(3)  will  not  adversely  aSecX  not-for- 
profit  enterprises  or  small  governmental 
jurisdictions:  and  (4)  does  not  require  an 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
(40  U.S.C.  4321  et  aeg.).  A  regulatory 
evaluation  is  available  for  review  in  the 
docket 

Based  on  limited  information 
concerning  the  size  and  nature  of 
entities  Ukely  affected,  I  certify  that  this 
regulation  will  not  have  a  sigrdficant 
impact  on  a  substantial  number  of  small 
entities  under  the  qriteria  of  the 
Regulatory  FlexibiUty  Act.  I  have 
reviewed  this  regulation  in  accordance 
with  Executive  Order  12612 
("Federalism").  Although  this  regulation 
requires  State  notification  to  RSPA  as  a 
prerequisite  to  designation  of  alternative 
preferred  routes,  it  has  no  substantial 
direct  effects  on  die  States,  on  the 
Federal-State  relationship  or  the 
distribution  of  power  and 
responsibilities  among  levels  of 
government  Thus,  this  regulation 
contains  no  poUcies  that  have 
Federalism  implications,  as  defined  in 
Executive  Order  12612. 

Paperwork  Reduction  Act 

.  Information  collection  requirements 
contained  in  9  177.825  herein,  pertaining 
to  requirements  for  designating 
alternative  routes,  have  been  approved 
by  the  Office  of  Management  and 
Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L  96-511)  and  assigned  control  number, 
OMB  No.  2137-0510. 

List  of  Subjects 

49  CFR  Part  171 

Hazardous  materials  transportation, 
Defhiitions. 

49  CFR  Part  177 

Hazardous  materials  transportation. 
Radioactive  materials.  Alternative 
routes. 

In  consideration  of  the  foregoing,  49 
CFR  Parts  171  and  177  are  amended  to 
read  as  follows: 


PART  171— OERNmOflS  AND 
ABBREVIATIONS 

1.  The  audiority  citation  for  Part  171  is 
revised  to  read  as  follows: 

Authority:  49  App.  U.S.C  1802, 1803. 1804, 
1808: 49  CFR  Part  1,  unleu  otherwise  noted. 

2.  In  9  171.8.  die  definition  "State- 
designated  route"  is  revised  to  read  as 
follows: 

S171J   PsIlnWons  and  abbfvlstlons. 


"State-designated  route"  means  a 
preferred  route  selected  in  accordance 
widi  U.S.  DOT  "Guidelines  for  Selecting 
Preferred  Highway  Routes  for  Highway 
Route  CcmtroUed  Quantities  of 
Radioactive  Materials"  or  an  equivalent 
routing  analysis  which  adequately 
considers  overall  risk  to  the  public. 


PART  177-CARRIAGE  BY  PUBLIC 
HIGHWAY 

3.  The  authority  citation  for  Part  177 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803, 1804, 1805, 
49  CFR  Part  1,  unless  otherwise  noted. 

4.  In  9  177.825,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

§177.825    Routing  and  training 
rsquirsment*  for  radioactive  materials. 
***** 

(b)*** 

(1)  A  preferred  route  consists  of  either 
or  both: 

(i)  An  Interstate  System  highway  for 
which  an  alternative  route  is  not 
designated  by  a  State  routing  agency  as 
provided  in  this  section;  and 

(ii)  A  State-designated  route  selected 
by  a  State  routing  agency  (see  i  171.8  of 
this  subchapter),  in  accordance  with  the 
DOT  "GuideUnes  for  Selecting  Preferred 
Highway  Routes  for  Highway  Route 
Controlled  Quantity  Shipments  of 
Radioactive  Materials",  or  an  equivalent 
routing  analysis  which  adequately 
considers  overall  risk  to  the  pubUc. 
Designations  must  have  been  preceded 
by  substantive  consultation  with 
affected  local  jurisdictions  and  with  any 
other  affected  States  to  ensure 
consideration  of  all  impacts  and 
continuity  of  designated  routes.  A  State 
designated  route  is  not  effective  untU 
written  notice  has  been  given  by  the 
State,  by  certified  mail,  return  receipt 
requested,  to,  and  receipt  acknowledged 
by.  the  Dockets  Unit  PHM-30). 
Research  and  Special  Programs 
Adminstration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590 


(Attention:  Registry  of  State-designated 
Routes,  Docket  HM-164A). 

Issued  in  Washington,  DC  on  May  6, 19ea 
under  authority  delegated  in  49  CFR,  Part  1. 
M.  Cyndiia  DougUas, 
Administrator,  Research  and  Special 
Programs  Administration. 
(FR  Doc  88-10630  Filed  5-11-88;  8:45  am] 
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49  CFR  Parte  173  and  177 

[Docket  Na  HM-1648] 

Notification  to  RSPA  of  Route  Plene 
for  Radioactive  Materiale 
Tranaportation 

AOENCY:  Office  of  Hazardous  Materials 
Transportation,  Research  and  Special 
Programs  Administration  (RSPA),  DOT. 
ACTION:  Final  rule. 

summary:  This  action  is  being  taken  to 
amend  49  CFR  173.22  and  177.825  to 
require  carriers,  rather  than  shippers,  to 
give  written  notice  to  RSPA  of  route 
plans  and  other  information  relating  to 
the  transportation  by  highway  of 
highway  route  controlled  quantities 
(FfllCQ)  of  radioactive  materials.  This 
action  is  necessary  to  correct  problems 
related  to  late  and  inacciu-ate 
information  that  is  being  received  under 
the  current  system.  More  accurate  and 
timely  information  will  facilitate  more 
effective  enforcement  of  the  routing 
requirements  for  HRCQ  shipments  of 
radioactive  materials. 

FOR  FURTHER  INFORMATION  CONTACT 

John  A.  Gale.  (202)  366-4488,  Office  of 
Hazardous  Materials  Transportation, 
RSPA.  Washington  DC  20590. 
EFFECTIVC  date:  July  ll,  1988. 

SUPPLEMENTARY  INFORMATION:  On  July 
16, 1987,  RSPA  pubUshed  Notice  No.  87- 
9  (52  FR  26932)  under  Docket  HM-164B 
which  proposed  to  amend  49  CFR  173.22 
and  177.825  to  require  carriers,  rather 
than  shippers,  to  give  written  notice  to 
RSPA  of  route  plans  and  other 
information  relating  to  the 
transportation  of  FfllCQ  of  radioactive 
materials. 

RSPA  received  seven  comments  to 
Docket  HM-164B,  all  of  which  supported 
the  proposed  changes.  In  addition,  three 
commenters  requested  that  additional 
provisions  be  added  to  the  rule.  For  the 
reasons  discussed  in  this  document 
RSPA  denies  these  requests  and  adopts 
HM-164B  essentially  as  proposed. 

The  National  Transportation  Safety 
Board  (NTSB)  recommended  that 
shippers  be  given  the  added 
responsibility  of  evaluating  the 
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adequacy  of  routes  selected  by  the 
carriers.  RSPA  believes  that  carriers  of 
HRCQ  of  radioactive  materials  should 
determine  route  plans  utilizing  State- 
designated  alternative  routes,  interstate 
highways  and  beltways  around  cities. 
RSPA  sees  no  benefit  to  the  safety  of  the 
general  pubUc  in  requiring  shippers  to 
review  these  route  plans  and  believes 
that  shippers  would  have  difficulty  in 
exercising  control  over  routes  used  by 
carriers.  Therefore,  no  action  is  taken  on 
this  recommendation. 

NTSB  also  recommended  that  the 
routing  requirement  for  HRCQ 
quantities  of  radioactive  materials  be 
broadened  to  apply  to  any  hazardous 
material  that  may  pose  a  substantial 
threat  to  the  general  public  when 
transported.  This  recommendation  is 
beyond  the  scope  of  this  rulemaking 
and.  therefore,  no  action  is  taken  on  it  in 
this'final  rule.  However,  RSPA  intends 
to  address  routing  requirements  for 
certain  hazardous  materials  in  a 
forthcoming  rulemaking  action. 

The  Electric  Utilities  Conqtanies' 
Nuclear  Transportation  Group  (the 
"Croup")  recommended  that  carriers 
provide  shippers  with  an  indication  of 
the  date  of  submission  of  information  to 
RSPA  and  with  copies  of  all  information 
provided  to  RSPA.  The  Croup  stated 
that  this  information  could  be  used  by  a 
shipper  to  verify  that  a  carrier  has 
complied  with  the  applicable 
requirements  and  to  obtain  accurate 
information  concerning  the  HRCQ 
shipment  RSPA  agrees  that  the  first  part 
of  this  request  i.e.,  that  a  carrier  inform 
the  shipper  of  the  date  when  the 
appUcable  reporting  requirement  has 
been  satisfied,  may  be  of  interest  to  the 
shippers.  However.  RSPA  beheves  that 
this  should  be  a  contractual  matter 
between  the  two  parties  and  not  a 
regulatory  requirement  RSPA  beUeves 
that  the  second  part  of  the  request  Le.. 
that  the  carriers  provide  the  sfaqjper 
with  all  the  information  submitted  to 
RSPA.  is  unnecessary  because  (1) 
§  177.825(c)  aheady  mandates  tiiat  the 
information  required  under  paragraph 
(f)(1)  be  given  by  the  carrier  to  the 
shipper,  and  (2)  the  shipper  already 
possesses  the  information  and 
documents  covered  by  paragraph  (f)(2) 
and  (f)(3).  Conseqently.  no  action  is 
taken  concerning  the  Group's 
recommendation. 

The  Department  of  Emergency 
Services  of  the  Commonwealth  of 
Virginia  recommended  that  the  routing 
agency  of  each  State  through  which  a 
HRCQ  of  radioactive  material  traverses 
also  receive  a  copy  of  the  route  plan  and 
all  associated  material  from  the  carrier. 
This  commenter  said  that  this  would 


help  States  ensure  that  shipments  of 
HRCQ  of  radioactive  material  are 
transported  over  the  safest  possible 
routes.  RSPA  believes  that  adoption  of 
this  requirement  is  unnecessary.  First 
with  the  exception  of  national  security 
shipments,  the  information  requested 
already  is  available  to  the  States 
throu^  the  Hazardous  Materials 
Infonnation  System  (HMIS)  managed  by 
RSPA.  Second.  Nuclear  Regulatory 
Conunission  (NRC)  regulations  in  10 
CFR  Part  73,  incorporated  by  reference 
at  49  CFR  173.22(c),  aheady  require  that 
States  be  notified  in  advance  of 
shipments  of  spent  audsar  AieL 
Aldiou^  the  NRC  regulations  do  not 
apply  to  Department  of  Energy  and 
Department  of  Defense  shipments,  those 
departments  voluntarily  provide  prior 
notification  to  States  except  with 
respect  to  national  security  shipments. 
With  the  exception  of  minor  editorial 
revisions  to  S  177.825.  RSPA  is  adopting 
the  proposals  contained  in  Notice  No. 
87-9  without  change.  In  S  177.825(f).  die 
reference  to  "9  177.825(c)  of  this 
subchapto^'  has  been  changed  to 
"paragraph  (c)  of  this  section":  the 
words  "concerning  the  transportation  of 
each  such  package"  have  been  added 
for  clarification;  and  die  words 
"including  all  required  amendments 
reflecting  the  routes  actually  used"  have 
been  substituted  for  a  proposed  (but 
unclear)  parenthetical  reference  in 
paragraph  {f)(l)  to  the  requirements  of 
§  177.825(c). 

Administrative  Notices 

RSPA  has  determined  that  this 
rulemaking:  (1)  Is  not  "major  rule"  under 
Executive  Order  12291;  (2)  is  not 
"significant"  under  DOTs  regulatory 
policies  and  procedures  (44  FR 11034); 
(3)  will  not  affect  not-for-profit 
enterprises  or  small  governmental 
jurisdictions;  md  (4)  does  not  require  an 
environmental  in^Mct  statement  under 
the  National  Environmental  Policy  Act 
(40  U.S.C  4321  et9eq.].A  regvJatory 
evaluatim  is  available  for  review  in  the 
docket 

Based  on  limited  information 
concerning  the  size  and  nature  ai 
entities  likely  affected.  I  certify  that  this 
regulation  will  not  have  a  signJficant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatoiy  Flexibilify  Act  I  have 
reviewed  this  regulation  in  accordance 
with  Executive  Order  12812 
("Federalism").  It  has  no  substantial 
direct  effect  on  the  States,  on  the 
Federal-State  relationship  or  the 
distribution  of  power  and 
responsibiUties  among  levels  of 
government  Thus,  this  regulation 
contains  no  policies  that  have 


Federalism  iaaplications,  as  defined  in 
Executive  Order  12612. 

Paperwoik  Reduction  Act 

Information  collection  requirements 
contained  in  the  current  1 173JZ2(d) 
pertaining  to  providing  RSPA  with 
certain  shipping  information  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  at  1980  (Pub. 
L  96-^11)  and  assigned  control  number. 
OMBNa2ia7-06ia 

List  of  Subjects 

49CFRPartl73 

Hazardous  materials  transportation. 
Shippers'  respoosifaility. 

49  CfK  Part  177 

Hazardous  materials  transportation. 
Radioactive  materials.  Shqipers. 
Carriers. 

In  consideration  of  the  foregoing.  49 
CFR  Parts  173  and  177  are  amended  as 
follows: 

PART  173-SH1PPERS-GSENERAL 
REQUIREMENTS  FOR  SHtPMENTS 
ANDPACKAQINGS 

1.  The  authority  citation  for  Part  173 
continues  to  reach 

Audmity:  49  App.  U.S.C  1801 1801 1805, 
49  CFR  Part  1,  vnleas  otherwise  noted. 

§173.22    [Amended] 

2.  In  §  173.22.  paragraph  (d)  is 
removed. 

PART  177-CARRIAGE  BY  PUBLIC 
HIGHWAY 

3.  The  authority  citation  for  Part  177 
continues  to  read: 

Authority:  49  App.  U.S.C.  1803, 1804, 1805. 
49  CFR  Part  1,  mlrai  otherwise  noted. 

4.  In  S  177.625.  a  new  paragraph  (I)  is 
added  to  read  as  follows: 


9  177.825 
requirenMnls  for 


(f)  Except  for  packages  shipped  in 
compliance  with  the  phjrsical  securify 
requirements  of  the  U.S.  Nuclear 
Regulatory  Commission  in  10  CFR  Part 
73.  each  carrier  who  accepts  for 
transportation  a  highway  route 
controlled  quantify  of  radioactive 
material  (see  §  173.401(1)).  shall,  within 
90  days  following  the  acceptance  of  the 
package,  file  the  following  information 
concerning  the  transportation  of  each 
such  package  with  the  Director,  Office 
of  Hazardous  Materials  Transportation, 
RSPA: 

(1)  The  route  plan  required  under 
paragraph  (c)  of  this  section,  including 


all  required  amendments  reflecting  the 
routes  actually  used; 
•  (2)  A  statement  identifying  the  names 
and  addresses  of  the  shipper,  carrier 
and  consignee;  and 

(3)  A  copy  of  the  shipping  paper  or  the 
description  of  the  radioactive  material 
in  the  shipment  required  by  §S  172.202 
and  172.203  of  this  subchapter. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  number  2137-0510) 

Issued  in  Washington,  DC  on  May  6. 1068 
under  authority  delegated  in  49  CFR,  Part  1. 
M.  Cyntliia  Douglass. 

Administrator,  Research  and  Special 
Programs  Administration. 

[FR  Doc.  88-10631  Filed  5-11-88;  8:45  am] 
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Executive  Order  12640  of  May  10,  1988 

The  President's   Committee  on  Employment  of  People  With 
Disabilities 


By  virtue  of  the  authority  vested  in  me  as  President  by  the  Constitution  and 
laws  of  the  United  States  of  America,  and  in  order  to  provide  for  the  carrying 
out  of  the  provisions  of  the  Joint  Resolution  approved  July  11, 1949,  ch.  302,  63 
Stat.  409.  as  amended,  and  die  provisions  of  the  Rehabilitation  Act  of  1973, 
P.L.  93-112,  Section  501  (a)-{f).  as  amended,  it  is  ordered  as  follows: 

Section  1.  Establishment  and  Composition  of  the  President's  Committee,  (a) 
There  is  hereby  estabUshed  the  President's  Committee  on  Employment  of 
People  with  Disabilities  (hereinafter  referred  to  as  the  Committee  or  as  the 
President's  Committee). 

(b)  The  Committee  shall  be  composed  of  a  Chairman  and  not  more  than  four 
Vice  Chairmen,  who  shall  be  appointed  by  and  serve  at  the  pleasure  of  the 
President,  and  of  so  many  other  members  as  may  be  appointed  thereto  from 
time  to  time  by  the  Chairman  of  the  President's  Committee  from  among 
persons  (including  representatives  of  organizations)  who  can  contribute  to  the 
achievement  of  the  objectives  of  the  Committee.  Members  appointed  by  the 
Chairman  shall  be  appointed  for  a  term  of  3  years  and  may  be  reappointed. 
The  Chairman  of  the  President's  Committee  may  at  any  time  terminate  the 
service  of  any  member  of  the  President's  Conunittee.  except  any  member 
appointed  by  the  President. 

(c)  The  Chairman  of  the  President's  Committee,  upon  the  advice  of  the 
Executive  Committee  (hereinafter  provided  for),  may  designate  as,  or  invite  to 
be,  associate  members  of  the  President's  Committee  any  heads  of  Federal 
departments  or  agencies  that  have  responsibility  for  training  and  rehabilita- 
tion services  or  advocate  activities  touching  the  field  of  interest  of  the 
Committee  or  that  are  leading  employers  of  individuals  with  disabilities. 

(d)  Representatives  of  business,  industry,  labor,  private  organizations,  pubUc 
agencies,  other  concerned  organizations,  and  individuals  with  disabilities  who 
are  not  members  may  be  invited  to  attend  meetings  of  the  Committee. 

Sec  2.  Functions  of  the  Committee.  The  President's  Committee  shall  provide 
advice  and  information  as  to  the  development  of  maximum  employment 
opportunities  for  people  who  are  physicaUy  disabled,  mentally  retanled,  and 
mentally  ill.  To  this  end  the  Committee  shall  advise  the  President  as  to 
information  that  can  be  used  by  employers,  labor  unions,  and  national  and 
international  organizations,  suggest  programs  for  public  education,  and  sug- 
gest methods  of  enlisting  cooperation  among  organizations  and  agencies. 
Federal,  State,  and  local  officials.  Governors'  and  local  Committees  on  Em- 
ployment of  People  with  Disabilities,  professional  organizations,  organized 
labor,  and  appropriate  international  organizations.  In  carrying  out  these  func- 
tions vested  in  it  by  the  Rehabilitation  Act.  as  amended,  die  Committee  shall 
be  guided  by  tiie  general  policies  of  the  National  Council  on  the  Handicapped 
and  shall  work  closely  with  the  Department  of  Labor,  the  Department  of 
Education,  the  Department  of  Health  and  Human  Services,  the  Veterans' 
Administration.  State  employment  security  agencies,  and  State  vocational 
rehabilitation  agencies. 

Sec  3.  Executive  Committee,  (a)  There  is  hereby  established  the  Executive 
Committee  of  the  President's  Committee  on  Employment  of  People  with 


Disabilities.  The  Executive  Committee  shall  be  composed  of  the  Chairman  of 
the  President's  Committee,  who  shall  also  be  the  Chairman  of  the  Executive 
Committee,  the  Vice  Chairman  of  the  President's  Committee,  and  so  many 
additional  members  as  will  provide  an  Executive  Committee  of  not  less  than 
15  and  not  more  than  30  members.  The  said  additional  members  shall  be 
appointed  for  a  term  of  3  years  by  the  Chairman  of  the  President's  Committee 
from  among  the  members  of  the  President's  Committee  or  otherwise.  The 
Chairman  of  the  President's  Committee  may  at  any  time  terminate  the  service 
of  any  member  of  the  Executive  Committee. 

(b)  The  Executive  Committee  shall  advise  and  assist  the  Chairman  of  the 
President's  Committee  in  the  conduct  of  the  business  of  the  President's 
Committee  and,  as  authorized  by  the  President's  Committee  or  the  Chairman 
thereof  (with  due  regard  for  the  responsibilities  of  other  Federal  agencies], 
shall  study  the  problems  of  people  with  disabilities  in  obtaining  and  retaining 
suitable  employment,  invite  authorities  in  the  various  professional,  technical, 
and  other  pertinent  fields  to  advise  it  in  the  exploration  of  those  problems, 
and  review  plans  and  projects  for  advocating  the  employment  of  people  with 
disabilities. 

Sec.  4.  Advisory  Council.  There  is  hereby  established  the  Advisory  Council  on 
Employment  of  People  with  Disabilities,  which  shall  advise  the  President's 
Committee  with  respect  to  the  responsibilities  of  the  Committee.  The  Council 
shall  be  composed  of  the  Chairman  of  the  President's  Committee,  who  shall 
also  be  the  Chairman  of  the  Council,  and  of  the  following-named  officers,  or 
their  respective  alternates:  Secretary  of  State,  Secretary  of  the  Treasury: 
Secretary  of  Defense;  The  Attorney  General;  Secretary  of  the  Interior  Secre- 
tary of  Agriculture;  Secretary  of  Commerce;  Secretary  of  Labor;  Secretary  of 
Health  and  Human  Services;  Secretary  of  Housing  and  Urban  Development; 
Secretary  of  Transportation;  Secretary  of  Education;  Chairman,  Equal  Employ- 
ment Opportunity  Commission;  Administrator  of  General  Services;  Director, 
Office  of  Personnel  Management;  Director,  United  States  Information  Agency; 
Administrator  of  Veterans'  Affairs;  and  the  Postmaster  General. 

Sec  5.  Administrative  and  Incidental  Matters,  (a)  The  President's  Committee, 
the  Executive  Committee,  and  the  Advisory  Council  shall  each  meet  on  call  of 
the  Chairman  of  the  President's  Committee  at  a  time  and  place  designated  by 
the  Chairman.  In  the  case  of  the  President's  Committee  and  the  Executive 
Committee,  the  Qiairman  shall  call  at  least  one  meeting  and  two  meetings, . 
respectively,  to  be  held  during  each  calendar  year. 

(b)  In  the  absence  of  designation  by  the  President,  the  Chairman  of  the 
President's  Committee  may  from  time  to  time  designate  a  Vice  Chairman  of 
the  President's  Committee  to  be  one  or  more  of  the  following-named  in  the 
absence  of  the  Chairman:  Acting  Chairman  of  the  President's  Committee, 
Acting  Chairman  of  the  Executive  Committee,  and  Acting  Chairman  of  the 
Advisory  Coimcil.  The  Chairman  of  the  President's  Committee  shall  from  time 
to  time  assign  other  duties  to  the  Vice  Chairmen  thereof. 

(c)  The  Chairman  of  the  President's  Committee  shall  on  behalf  of  the  President 
direct  the  President's  Committee  and  its  functions. 

(d)  The  Chairman  may  from  time  to  time  prescribe  such  necessary  rules, 
procedures,  and  policies  relating  to  the  President's  Committee,  the  Executive 
Committee,  and  the  Advisory  Council,  and  to  their  aflfairs,  as  are  not  incon- 
sistent with  law  or  with  the  provisions  of  this  Order. 

(e)  The  Vice  Chairmen  shall  advise  and  counsel  the  Committee  and  shall 
represent  the  Committee  on  appropriate  occasions. 

(f)  All  members  (including  the  Chairman  and  Vice  Chairmen)  of  the  Presi- 
dent's Committee,  the  Executive  Committee,  and  the  Advisory  Council  shall 
serve  without  compensation.  The  Chairman  and  the  Vice  Chairmen  of  the 
President's  Committee  may  receive  transportation  and  per  diem  allowances  as 
authorized  by  law  for  persons  serving  without  compensation.  Persons  with 
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disabilities  serving  as  Chairman  or  Vice  Chairmen  may  be  compensated  for 
attendant  expenses,  consistent  with  government  procedures  and  practices. 

(g)  Employees  of  the  President's  Committee  shall  be  appointed,  subject  to  law. 
and  shall  be  directed  by  the  Chairman  of  the  Committee.  To  such  extent  as 
may  be  mutually  arranged  by  the  Chairman  of  the  Committee  and  the  Secre- 
tary of  Labor,  employees  of  the  Committee  shall  be  subject  to  the  administra- 
tive rules,  regulations,  and  procedures  of  the  Department  of  Labor. 

(h)  The  Department  of  Labor  is  requested  to  make  available  to  the  President's 
Committee  necessary  office  space  and  to  furnish  the  Committee,  under  such 
arrangements  respecting  financing  as  may  be  appropriate,  necessary  equip- 
ment, supplies,  and  services.  The  estimates  of  appropriations  for  the  oper- 
ations of  the  Committee  shall  be  included  within  the  framework  of  the 
appropriations  structure  of  the  Department  of  Labor,  in  such  manner  as  the 
Director  of  the  Office  of  Management  and  Budget  may  prescribe.  The  Chair- 
man of  the  Committee,  in  cooperation  with  the  Assistant  Secretary  for  Admin- 
istration and  Management  of  the  Department  of  Labor,  shall  be  responsible  for 
the  preparation  and  justification  of  the  estimates  of  appropriations  for  the 
Committee. 

Sec.  6.  Reporting.  The  President's  Committee  shall  report  annually  to  the 
President,  who  may  apprise  the  Congress,  and  other  interested  organizations 
and  individuals  on  the  progress  and  problems  of  maximizing  employment 
opportimities  for  people  with  disabilities. 

Sec  7.  Prior  Orders;  Transition,  (a)  To  the  extent  that  this  Order  is  inconsist- 
ent with  any  provision  of  any  prior  order,  or  with  any  provisions  of  any 
regulation  or  other  measure  or  disposition,  heretofore  issued,  made,  or  taken 
by  the  President  or  by  any  other  officer  of  the  Executive  branch  of  the 
Government,  this  Order  shall  control.  Executive  Order  No.  11480  of  September 
9, 1969,  as  amended,  is  hereby  superseded. 

Cb)  Without  further  action  by  the  President  or  the  Chairman  of  the  Committee, 
all  members,  employees,  records,  property,  funds,  and  pending  business  of  the 
'President's  Committee  on  Employment  of  the  Handicapped  provided  for  in 
Executive  Order  No.  11480  of  September  9. 1969,  as  amended,  shall  on  the  date 
of  this  Order  become  members,  employees,  records,  property,  funds,  and 
pending  business  of  the  Committee  established  by  this  Order. 

(c)  The  tenure  of  persons  as  members  of  the  Committee  in  pursuance  of  the 
provisions  of  Section  7(b)  of  this  Order,  (i).  in  the  case  of  persons  appointed  to 
the  predecessor  Committee  by  the  President,  shall  be  at  the  pleasure  of  the 
President,  and  (ii),  in  the  case  of  other  members,  shall  be  for  periods  equal  to 
their  respective  unexpired  terms  under  Executive  Order  No.  11480.  as  amend- 
ed, but  shall  also  be  subject  to  the  provisions  of  the  last  sentence  of  Section 
1(b)  of  this  Order. 
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VETERANS  ADMINISTRATION 

Veteran*' Advisory  Committee  on 
Envlrenmentel  Heienle  Notice  of 


The  Veterans  Administration  gives 
notice  under  Pub.  L  92-463.  section 
10(a)(2),  that  a  meeting  of  the  Veterans' 
Advisory  Committee  on  Environmental  ■ 
Hazards  will  be  held  at  the  Veterans 
Administration  Central  Office.  810 
Vermont  Avenue.  NW..  Washington.  DC 
20420.  The  purposes  of  the  Committee 
are  to  review  the  scientific  and  medical 


literature  relating  to  the  possible  health 
effects  resulting  from  exposure  to  dioxin 
and  to  assist  in  the  development  of 
Agency  policy  with  respect  to  veterans' 
claims  for  compensation  based  upon 
exposure. 

The  meeting  will  be  a  Conference  Call 
which  is  scheduled  for  May  27. 1988,  at 
3KX)  p.m. — 4:00  p.m..  in  room  815.  The 
Dioxin  Panel  will  be  discussing  their 
assessment  of  a  report  by  Richard  A. 
Albanese,  MD..  "United  States  Air 
Force  Personnel  and  Exposure  to 
Herbicide  Orange." 


This  meeting  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
room.  Because  this  capacity  is  limited,  it 
will  be  necessary  for  Uiose  wishing  to 
attend  to  contact  Mr.  Frederic  Conway, 
Veterans  Administration  Central  Office 
(phone  202-233-2115]  prior  to  May  25, 
1988. 

Dated:  May  9. 1888. 

By  direction  of  the  Administrator 
Rom  Maria  FoBtanex. 
Committee  Management  Officer. 
PH  Doc  88-10848  FUed  S-11-88: 11:22  am] 
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The  OfDce  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 
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2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 
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Grants  and  cooperative  agreements;  availability,  etc: 
Preparation  of  public  health  workers,  17113 

Coast  Guard 
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Arizona  Public  Service  Co.  et  al.  17097 
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Presidential  Documents 


Proclamation  5818  of  May  10,  1988 
Just  Say  No  Week,  1988 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

This  year  again  we  observe  a  period  of  time  to  reflect  on  our  e^orts  as 
individuals  and  as  a  Nation  to  create  a  drug-free  society.  We  do  so  in  the 
knowledge  that  we  have  both  cause  for  hope  and  cause  to  redouble  our 
efforts. 

Dedicated  law  enforcement  officers  and  government  personnel  continue  to 
fight  the  drug  traffickers  here  and  abroad  who  make  war  on  all  of  us.  Families, 
churches,  schools,  and  communities  are  fostering  wholesome  and  healthy 
attitudes  and  behavior  that  are  guiding  young  and  old  alike.  Public  opinion 
polls  and  other  measures  show  an  increasing  awareness  of  the  seriousness  of 
illegal  drug  use  and  alcohol  abuse.  And  more  and  more  of  us  see  in  our 
American  heritage  of  faith,  freedom,  spiritual  values,  and  personal  achieve- 
ment a  true,  rewarding  way  of  life  that  far  outstrips  the  false,  harmful,  and 
joyless  path  of  drug  addiction. 

America's  young  people  are  responding  to  education  and  prevention  efforts, 
but  continued  and  intensified  work  is  needed — and  at  earlier  ages.  Positive 
peer  pressure  can  significantiy  affect  children  and  can  create  environments  in 
which  illegal  drug  use  and  alcohol  abuse  are  unacceptable.  The  "Just  Say  No" 
movement,  which  grew  out  of  great  public  concern  and  strong  and  effective 
encouragement  by  the  First  Lady,  is  now  a  rallying  cry  for  youth  who  want  to 
say  "Yes"  to  life  and  to  the  future. 

During  Just  Say  No  Week  this  year,  on  May  11,  children  across  our  land  will 
take  part  in  a  national  "Just  Say  No"  walk  against  drugs.  This  week  of 
observance  is  an  excellent  time  for  each  of  us  to  commend — and  to  assist — the 
young  people  of  our  country  and  all  of  the  parents,  educators,  and  so  many 
other  Americans  who  continue  to  develop  and  carry  out  efforts  against  illegal 
drug  use  and  alcohol  abuse. 

The  Congress,  by  House  Joint  Resolution  545,  has  designated  the  week  of  May 
8  through  May  14,  1988,  as  "Just  Say  No  Week"  and  has  authorized  and 
requested  the  President  to  issue  a  proclamation  in  observance  of  this  event. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  tfie  United  States  of 
America,  do  hereby  proclaim  the  week  of  May  8  through  May  14, 1988,  as  Just 
Say  No  Week.  I  call  upon  the  American  people  and  officials  at  every  level  of 
government,  the  clergy,  the  private  sector,  civic  groups,  educators,  and  the 
commimications  media  to  observe  this  week  with  appropriate  programs, 
ceremonies,  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  tiiis  lOtii  day  of  May. 
in  the  year  of  our  Lord  nineteen  iiundred  and  eighty-eight,  and  of  the  Inde- 
pendence of  the  United  States  of  America  the  two  hundred  and  twelfth. 
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Proclamation  5819  of  May  10,  1988 

National  Osteoporosis  Prevention  Week,  1988 


|FR  Doc.  B8-10863 
Filed  5-11-88;  12.-0S  pm) 
Billing  code  3195-01-M 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

This  year  we  again  set  aside  a  week  to  mark  our  concern  over  osteoporosis. 
This  bone-weakening  disease  is  the  most  common  cause  of  bone  fractures  in 
the  elderly  and  is  a  major  health  problem  that  afflicts  miUions  of  Americans. 
Osteoporosis  can  occur  in  men,  but  women  are  the  majority  of  its  victims.  In 
fact,  it  affects  half  of  American  women  over  age  45  and  90  percent  of  women 
over  age  75. 

A  fall,  blow,  or  lifting  action  that  would  not  injure  the  average  person  can 
easily  cause  one  or  more  bones  to  break  in  a  person  with  severe  osteoporosis. 
Any  bones  may  be  ejected,  although  fractures  of  the  spine,  wrists,  and  hips 
are  the  most  common.  Osteoporosis  is  the  underlying  reason  for  1.3  million 
bone  fractures  a  year,  and  its  incidence  will  increase  as  our  population  ages. 

Fortunately,  scientific  knowledge  about  this  disease  has  grown,  and  there  is 
reason  for  hope.  Research  is  revealing  that  prevention  may  be  achieved 
through  estrogen  replacement  therapy  for  older  women  and  through  adequate 
calcium  intake  and  regular  weight-bearing  exercise  for  people  of  all  ages.  New 
approaches  to  diagnosis  and  treatment  are  also  under  active  investigation.  For 
this  work  to  continue  and  for  us  to  take  advantage  of  the  knowledge  we  have 
already  gained,  public  awareness  of  osteoporosis  and  of  the  importance  of 
further  scientific  research  is  essential. 

The  Congress,  by  Senate  Joint  Resolution  250,  has  designated  the  week  of  May 
8  through  May  14, 1988,  as  "National  Osteoporosis  Prevention  Week"  and  has 
authorized  and  requested  the  President  to  issue  a  proclamation  in  observance 
of  this  event. 

NOW.  THEREFORE.  I.  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  May  8  through  May  14,  1988,  as 
National  Osteoporosis  Prevention  Week.  I  urge  the  people  of  the  United  States 
and  educational,  philanthropic,  scientiHc,  medical,  and  health  care  organiza- 
tions to  observe  this  week  with  appropriate  programs,  ceremonies,  and  activi- 
ties. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  tenth  day  of  May, 
in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the  Inde- 
pendence of  the  United  States  of  America  the  two  hundred  and  twelfth. 
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Proclamation  5820  of  May  10,  1988 

National  Foster  Care  Month,  1988 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  family  is  the  indispensable  foundation  of  society;  at  its  best,  it  performs 
tasks  that  no  other  entity  can  hope  to  duplicate.  The  family  has  the  primary 
responsibility  for  nurturing  children,  transmitting  our  culture,  and  building  the 
character  traits  that  make  for  healthy  adults  and  good  citizens.  Upon  the 
strength  of  the  family  rests  the  future  of  our  Nation. 

For  a  variety  of  reasons,  however,  some  parents  are  unable  to  provide  a 
minimally  acceptable  level  of  care  for  their  children,  and  temporary  or 
permanent  alternative  placement  is  necessary.  National  Foster  Care  Month 
presents  an  appropriate  opportunity  for  all  of  us — public  officials,  business, 
religious,  and  community  leaders,  and  parents  alike — to  reflect  on  the  pres- 
sures facing  families  today  and  on  the  need  for  increased  ei^orts  to  ensure  that 
abandoned  or  abused  children  have  the  opportunity  to  Uve  in  healthy,  loving 
homes. 

The  emphasis  in  foster  care  must  be  on  the  well-being  of  the  child,  and  public 
policy  must  serve  to  promote  alternative  placement  that  represents  actual  care 
and  not  mere  custody.  Because  the  tasks  facing  foster  parents  often  include 
special  challenges,  such  as  care  of  a  child  who  is  physically  or  mentally 
handicapped  or  who  has  been  emotionally  or  physically  abused,  the  mothers 
and  fathers  whom  society  qualifies  to  accept  this  added  responsibility  must  be 
held  to  a  high  standard.  To  accomplish  this  goal,  many  more  happy  and 
successful  families  must  be  willing  to  step  forward  and  to  offer  to  share  heart 
and  home  with  children  desperately  longing  for  both.  The  aim  of  all  foster  care 
must  be  the  estabUshment  for  the  child  of  a  sense  of  permanence  and 
belonging. 

National  Foster  Care  Month  also  provides  an  opporttmity  to  offer  public 
thanks  for  the  sacrifices  and  dedication  of  the  many  foster  parents  and 
concerned  professionals  working  in  the  field  of  foster  care.  Their  jobs  require 
extraordinary  patience  and  love,  and  their  rewards  are  often  reaped  only 
years  after  their  primary  labor  is  done — when  the  child  is  grown  and  fully 
appreciates  what  has  been  done  for  him  or  her,  or  when  society  pauses  from 
its  hectic  rush  forward  to  recognize  the  good  they  have  accomplished. 

Finally,  this  month-long  observance  calls  us  to  deeper  thought  on  the  role  of 
values  and  ideas  in  the  very  formation  of  families.  For  if  the  goal  of  child  care 
is  the  creation  of  a  warm,  stable  environment,  it  is  self-evident  that  the  best 
place  to  start  is  in  the  pursuit  of  strong  and  stable  marriages.  If  the  need  for 
foster  care  is  not  to  outstrip  bur  society's  capacity  for  remedial  action,  it  is 
critical  to  focus  more  efforts  on  policies  that  promote  and  protect  the  triad  of 
mother,  father,  and  child  as  the  harmonious  chord  God  intended  for  them  to 
be. 

To  demonstrate  otir  esteem  and  appreciation  for  those  who  devotedly  and 
selflessly  share  their  lives  with  foster  children,  the  Congress,  by  Senate  Joint 
Resolution  59,  has  designated  the  month  of  May  1988  as  "National  Foster  Care 
Month"  and  has  requested  the  President  to  issue  a  proclamation  in  its 
observance. 
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NOW.  THEREFORE,  I.  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  month  of  May  1988  as  National  Foster  Care 
Month.  I  call  upon  all  educators,  churches,  health  care  providers,  the  media, 
public  and  private  organizations,  and  the  people  of  the  United  States  to 
observe  this  month  with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  tenth  day  of  May, 
in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the  Inde- 
pendence of  the  United  States  of  America  the  two  hundred  and  twelfth. 
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Presidential  Documents 


Proclamation  5821  of  May  10,  1988 
Older  Americans  Month,  1988 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Celebration  of  Older  Americans  Month  summons  us  as  individuals  and  as  a 
Nation  to  careful  reflection  on  our  attitudes  toward  and  treatment  of  those  of 
us  who  are  elderly. 

If  we  answer  this  summons,  the  need  for  commensurate  action  will  be 
apparent  to  us.  Senior  citizens  merit  our  express  appreciation  for  their  count- 
less, invaluable  contributions,  past  and  present,  to  our  Nation.  They  deserve 
as  well  our  best  efforts  to  avoid  and  to  dispel  false  ideas  about  aging.  This 
requires  all  of  us  to  become  more  willing  to  famiUarize  ourselves  with  the 
many  ways  older  people  continue  to  achieve  in  every  area  of  endeavor  as  they 
begin  second  careers,  further  their  educations,  and  voluntarily  serve  their 
neighbors  both  at  home  and  abroad.  We  can  also  resolve  to  lend  our  support 
as  the  private  sector  and  public  agencies  help  senior  citizens  maintain  inde- 
pendence and  as  State  and  Area  Agencies  on  Aging  work  with  community 
leaders  and  groups  to  create  responsive  service  systems  for  older  Americans. 

By  every  indication,  those  systems  are  working  well,  as  is  the  overall  economy 
whose  growth  and  vitality  are  necessary  for  these  systems  to  function  as  they 
are  designed.  The  Social  Security  system,  which  began  the  decade  in  desper- 
ate straits,  has  been  rescued  and  is  on  solid  ground  as  we  near  the  end  of  the 
'80s.  Reform  of  the  tax  code  has  brought  relief  to  many  elderly  taxpayers,  and 
up  to  a  quarter  of  all  of  these  citizens  will  pay  no  Federal  income  tax 
whatsover.  The  poverty  rate  among  the  elderly  has  been  reduced  to  the  lowest 
level  in  our  history. 

The  true  wealth  of  our  older  Americans — some  30  million  men  and  women 
over  the  age  of  65  whose  life  expectancy  continues  to  grow — lies  in  the 
wisdom  and  experience  they  have  to  offer  succeeding  generations.  We  are 
wise  ourselves  to  tap  that  accumulation  of  knowledge  and  good  judgment  and 
to  pay  the  tribute  of  close  attention  to  our  venerable  fellow  citizens,  the  prime 
architects  of  the  peace,  freedom,  and  prosperity  that  are  our  present  blessing 
and  future  hope. 

The  Congress,  by  House  Joint  Resolution  508,  has  recognized  the  month  of 
May  1988  as  "Older  Americans  Month"  and  has  requested  the  President  to 
issue  a  proclamation  in  observance  of  this  event. 

NOW.  THEREFORE,  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  May  1988  as  Older  Americans  Month.  I  call  upon 
the  American  people  to  observe  this  month  with  appropriate  programs,  cere- 
monies, and  activities. 
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IN  WITNESS  WPffiREOF.  I  have  hereunto  set  my  hand  this  tenth  day  of  May. 
in  the  year  of  our  Lord  nineteen  hundred  and  ei^ty-eight,  and  of  the  Inde- 
pendence of  the  United  States  of  America  the  two  hundred  and  twelfth. 
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This  sedion  of  the  FEDERAL  REGISTER 
contains  regulalory  documents  having 
genefal  applicabiity  and  legal  effect  most 
of  wtiich  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
tff  the  Superintendent  of  Documents. 
Piicee  of  new  txwks  are  isted  in  the 
first  FEDERAL  REGISTER  issue  of  each 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Mariceting  Servtea 

7CFRPart910 
[Lemon  Reg.  613] 

Lemons  Qrown  In  CaNfomla  and 
Arizona;  Limitation  of  Handling 

AOCNCV:  Agricultural  Marketing  Service, 

USDA 

ACTKNC  Pinal  rule. 


t:  Regulation  613  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
365.000  cartons  during  the  period  May  15 
through  May  21. 198&  Such  action  is 
needed  to  balance  the  supply  of  fresh 
lemons  with  market  demand  for  the 
period  speciHed,  due  to  the  maiiceting 
situation  confronting  the  lemon  industry. 
DATES:  Regulation  613  (S  9ia913)  is 
effective  for  the  period  May  15  through 
May  21, 1988. 

ran  FURTHEfl  mFORMATION  CONTACT: 
Raymond  C.  Martin,  Section  Head, 
Volume  Control  Programs,  Marketing 
Order  Administration  Branch,  F&V 
AMS,  USDA  Room  2523.  South  Building, 
P.O.  Box  96456.  Washington.  DC  20090- 
6456:  telephone:  (202)  447-5697. 
supnmcNTAiiv  mfoiimation:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 


or  disproportionately  burdened. 
Markieting  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  throu^ 
group  action  of  essentially  small  entities 
acting  on  their  own  behaUf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act,"  7  U.S.C.  601-674),  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upcm  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
poUcy  of  the  Act 

This  regidation  is  consistent  with  the 
mariceting  poUcy  for  1987-88.  Hie 
committee  met  publicly  on  May  10, 1988, 
in  Los  Angeles,  California,  to  consider 
the  current  and  prospective  conditions 
of  supply  and  demand  and 
recommended,  by  a  12-1  vote,  a  quantity 
of  lemons  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
committee  reports  that^the  market  for 
lemons  is  steady. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  pubUc  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  pubUcation  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
'  the  Act  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  appraised  of  such  provisions  and 
the  effective  time. 

Ust  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
California,  Arizona,  Lemons.  ' 


Federal  Ragistar 
Vol.  53.  Na  93 
Friday.  May  13.  1S68 


For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  910  is  amended  as 
f(^ows: 

PART  91fr-LEII0NS  GROWN  IN 
CAUFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

AutiKxity:  Sees.  1-ia  48  StaL  31,  as 
amended;  7  U.S.C  601-674. 

2.  Section  910.913  is  added  to  read  as 
follows: 

^tol8.— This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

$910,913    Lemon  Regulation  013. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  May  15, 1968, 
through  May  21, 1988,  is  established  at 
365,000  cartons. 

Dated:  May  11. 1988. 
Robert  C  Keeney, 

Deputy  Director.  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
[FR  Doc.  88-10910  Filed  &-12-88: 8:45  am] 
aiujNO  cooc  *4io-ea-M 


Food  Safaty  and  Inspsction  Sarvics 

9  CFR  Parts  327  and  381 

[Doci(elNa06-002F) 

Importad  Product;  Chango  in  Refused 
Entry  Procsdurss;  Elimination  of 
Certain  Sealing  Requirement;  Addition 
of  Controlled  Pre-Stamplng  Provision 

AOENCv:  Food  Safety  and  Inspection 

Service,  USDA 

ACnow;  Final  rule. 

summary:  This  final  rule  amends  the 
Federal  meat  inspection  regulations  to 
require  that  all  consignments  of  product 
refiised  entry  into  the  United  States  be 
permanenUy  mariied  "U.S.  Refused 
Entry."  The  final  rule  also  amends  the 
Federal  meat  inspection  regulations  and 
the  poultry  products  inspection 
regulations  by  providing  for  "controlled 
pre-stamping"  under  certain  conditions 
and  by  deleting  a  requirement  that 
refused  entry  product  moving  within  the 
United  States  be  sealed  with  the  official 
import  seaL  Permanent  marking  of 
refused  entry  product  will  facilitate 
keeping  such  product  out  of  United 
States'  commerce.  Sealing  will  no  longer 


Fadewl  Ragbter  /  Vol.  53.  No.  93  /  Friday.  May  13.  1988  /  Rules  and  Regulationa 1713 


be  required  once  product  is  permanently 
mariced  refused  entry.  Addition  of  the 
controlled  pre-stamping  provision  will 
ease  congestion  at  loading  docks,  reduce 
the  chance  of  product  spoilage,  and 
lessen  inspection  time. 
EFncnvc  date:  June  13, 1988.  | 

FOR  FURTNEII  MFOMIATION  CONTACT: 
Mark  Manis,  Director,  Import  Inspection 
Division,  International  Programs,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250,  (202)  447-2953.  1 

SUPPLEMENTARY  INFOftMATION: 

Executive  Older  12291  ' 

The  Administrator  of  the  Food  Safety 
and  Inspection  Service  has  determined 
that  this  rule  is  not  a  major  rule  under 
Executive  Order  12291.  Permanent 
marking  of  product  that  has  been 
refused  entry  and  eliminating  the  sealing 
requirement  for  such  product  will  enable 
the  Agency  to  more  effectively  utilize  its 
resources,  because  Agency  personnel 
will  no  longer  have  to  seal  product  or 
maintain  visual  control  over  such 
product  until  it  has  left  the  United  States 
or  has  been  delivered  to  an  animal  food 
manufactiirer.  Also,  since  only  .51 
percent  of  imported  product  was  refused 
entry  in  fiscal  year  1986,  permanent 
marking  of  refused  entry  product  is 
expected  to  have  little  or  no  impact  on 
those  entities  who  import  product. 
Providing  for  controlled  pre-stamping  is 
expected  to  lessen  inspection  time  fat 
both  the  industry  and  the  Agency 
because  it  will  faciUtate  transportation 
of  pre-stamped  product  from  Uie 
establishment  and  should  ease 
congestion  at  loading/unloading  dock 
areas. 

Effect  oo  Small  Entities 

The  Administrator  of  the  Food  Safety 
and  Insi>ection  Service  has  determined 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
deHned  by  the  Regulatory  Flexibility 
Act,  Pub.  L  96-354  (5  U.S.C.  601). 
Permanent  marking  of  product  that  has 
been  refused  entry  and  eliminating  the 
sealing  requirement  for  such  product 
will  enable  the  Agency  to  more 
effectively  utilize  its  resources,  because 
Agency  personnel  will  no  longer  have  to 
seal  product  or  maintain  visual  control 
over  such  product  until  it  has  left  the 
United  States  or  has  been  delivered  to 
an  animal  food  manufacturer.  Also, 
since  only  .51  percent  of  imported 
product  was  refused  entry  in  fiscal  year 
1986,  permanent  marking  of  refused  enty 
product  is  expected  to  have  little  or  no 
impact  en  small  entities  who  import 
product.  Providing  for  controlled  pre- 


stamping  is  expected  to  lessen 
inspection  time  for  both  the  industry  and 
the  Agency  and  ease  congestion  at 
loading/unloading  dock  areas.  Product 
can  be  distributed  from  the 
establishment  once  reinspection  is 
completed  instead  of  being  held  there 
until  an  inspector  can  return  to  the 
establishment  to  supervise  the  stamping 
process. 

Paperwork  Requirements 

This  rule  requires  that  import 
establishments  desiring  to  operate  under 
the  controlled  pre-stamping  provision 
apply  for  initial  approval  to  the 
appropriate  Import  Field  Office 
supervisor.  This  application  should  be  in 
the  form  of  a  letter  and  should  include 
certain  information.  Once  approved  for 
the  controlled  pre-stamping  provision, 
the  establishment  is  required  to 
maintain  a  daily  log  which  contains 
information  on  the  product(s)  that  is  to 
be  pre-stamped.  Specific  information 
requirements  for  the  application  and  the 
log  are  outlined  in  the  regulations.  These 
application  and  recordkeeping 
requirements  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.]  as  control  number 
0583-0015. 

Background 

On  June  17, 1987,  FSIS  published  a 
proposed  rule  (52  FR  23041)  to  amend 
the  Federal  meat  inspection  regulations 
by  requiring  that  all  consignments  of 
product  refused  entry  into  the  United 
States  be  perm^entiy  marked  "U.S. 
Refused  Entry."  FSIS  also  proposed  to 
amend  the  Federal  meat  inspection 
regulations  and  the  poultry  products 
inspection  regulations  by  providing  for 
"controlled  pre-stamping"  under  certain 
conditions  and  by  deleting  a 
requirement  that  refused  entry  product 
moving  within  the  United  States  be 
sealed  with  the  official  import  seal. 
These  actions  resulted  from  a 
reexamination  of  policies  and 
procedures  in  effect  for  import 
inspection  when  authority  and 
responsibility  for  import  inspection 
activities  were  transferred  from  FSIS's 
Meat  and  Poultry  Inspection  Operations 
to  its  International  Programs. 

Previous  Regulatory  Actions 

On  August  19, 1982,  FSIS  published  an 
interim  rule  (47  FR  36109),  effective 
immediately,  that  established  new 
procedures  for  handling  imported 
product  to  decrease  the  hkelihood  that 
"refused  enliy"  meat  and  meat  food 
products  and  poultry  products  would 
enter  into  United  States'  commerce. 
Among  the  actions  taken  in  the  interim 


rule  were  prohibitions  on  (1)  the 
application  of  the  "U.S.  Inspected  and 
I^ssed"  markings  on  meat  and  meat 
food  products  and  poultry  products  prior 
to  final  import  inspection,  also  known  as 
controlled  stamping  or  pre-stamping; 
and  (2)  the  movement  of  any  refused 
entry  product  within  the  United  States 
except  under  seal.  In  addition,  this 
interim  rule  also  required  that  all 
consignments  of  meat  and  meat  food 
products  refused  entry  be  marked  "U.S. 
Refused  Entry."  This  was  consistent 
with  a  1982  General  Accounting  Office 
(GAO)  recommendation  in  its  audit  of 
FSIS's  import  inspection  program  that 
FSIS  should  take  action  by  "Requiring 
the  stamping  of  all  rejected  products  on 
each  carton  or  carcass  as  'U.S.  Refused 
Entry'  *  *  •." 

On  April  13, 1983,  FSIS  published  a 
final  rule  (48  FR  15887)  confirming  the 
interim  rule,  as  published,  with  one 
exception.  The  final  rule  did  not  include 
the  provision  that  required  all 
consignments  of  meat  and  meat  food 
products  refused  entry  to  be  marked 
"U.S.  Rehised  Entry."  Prior  to  the 
August  1982,  interim  rule,  containers  of  . 
rejected  product  were  identified  by  a 
temporary  placard  or  label.  Permanent 
marking  of  the  individual  product 
containers  as  "U.S.  Refused  Entry"  was 
done  at  the  discretion  of  the  area 
supervisor.  In  the  preamble  to  the  final 
rule,  the  Agency  stated  that  the  interim 
rule  unintentionally  implied  that 
marking  of  all  refused  entry 
consignments  was  required  in  addition 
to  or  instead  of  normal  identification, 
which  is  usually  by  label  or  placard.  The 
Agency  then  stated  that,  after 
reconsideration,  it  was  determined  that    , 
the  change  requiring  permanent  marking 
was  not  warranted. 

Permanent  Maridng  of  Refused  Entry 
Product 

Currently,  containers  of  refused  entry 
product  are  identified  with  temporary 
placards  placed  on  the  product 
containers.  These  placards  are  removed 
once  the  product  (1)  has  left  the  United 
States,  (2)  has  been  converted  to  animal 
food,  or  (3)  has  been  destroyed. 
However,  assuring  proper  disposition  of 
refused  entry  product,  which  is 
identified  with  temporary  placards, 
requires  labor-intensive  supervision  and 
control  by  Program  inspectors.  A 
Program  employee  or  employees  must 
maintain  control  over  the  product  until  it 
is  loaded  on  a  vessel,  has  left  the  United 
States,  is  delivered  to  an  animal  food 
manufacturer,  or  is  destroyed  for  human 
food  purposes.  Controlling  the 
movement  of  refused  entry  product  is 
also  an  activity  that  is  performed  on 


demand.  This  means  that  inspectors 
generally  have  to  interrupt  normal 
inspection  duties  to  meet  an 
estabUshment's  request  to  move  refused 
entry  product 

The  Agency  completed  a  study 
designed  to  compare,  in  terms  of 
inspector  hours  expended,  the  costs  of 
inspecting  and  passing  Tots  of  iniported 
products  to  the  costs  of  inspecting  and 
controlling  refused  entry  lots  of 
imported  products.  In  the  26  cases 
studied,  the  Agency  foimd  that  the  tasks 
involved  in  refusing  entry  take  four 
times  as  long  as  the  tasks  required  to 
inspect  the  lot.  The  study  showed  that, 
on  the  average,  it  takes  approximately  1 
hour  to  inspect  and  pass  a  lot,  and 
approximately  4  hours  to  inspect  and 
process  a  refused  entry  lot. 

In  August  of  1985, 36  countries  in  the 
Western  Hemisphere  met  at  the  Inter- 
American  Conference  on  Food 
Protection  and  unanimously  adopted 
one  recommendation  that  pertained 
specifically  to  refused  entry  product: 

International  food  shipments  rejected  by 
an  importing  country  because  of 
noncompliance  with  safety  requirements 
should  not  be  reshipped  to  other  countries, 
end  a  mechanism  should  be  developed  to 
quickly  inform  other  countries  of  such 
shipments. 

'   In  addition,  several  Caribbean  nations 
and  Canada  have  asked  the  United 
States  to  ban  the  shipment  of  certain 
types  of  refused  entiy  product  to  their 
bountries.  Permanent  marking  of  refused 
entry  product  would  alert  importing 
countries  of  previously  rejected  product. 
jFSIS  is  sympathetic  to  the  needs  of 
receiving  countries  for  clear, 
unequivocal  identification  of  United 
States  refused  entry  product.  Instances 
in  which  the  previous  history  of  such 
product  has  been  concealed  from  the 
receiving  country  do  not  promote 
responsible  trade  in  meat  food  products. 

Therefore,  on  June  17, 1987.  FSIS 
proposed  to  amend  §  327.10(c)  of  the 
Federal  meat  inspection  regulations  (9 
CFR  327.10(c))  (52  FR  23041)  to  require 
that  each  packing  imit  of  all 
consignments  of  meat  or  meat  food 
products  refused  entry  or  each  carcass 
be  marked  "U.S.  Refused  Entry."  TTiis 
refiected  FSIS's  belief  that  Customs' 
control  over  the  bonded  carriers  that 
transport  refused  entry  product,  coupled 
with  permanent  marking  of  refused 
entry  product,  will  provide  adquate 
safeguards  to  assure  the  proper 
disposition  of  such  product.  In  addition, 
requiring  the  marking  of  refused  entry 
meat  products  is  consistent  with  the 
existing  requirement  that  refused  entry 
poultry  products  be  so  marked  (9  CFR 
381.204). 


Elimination  of  Sealing  RaquirmDMit 

Currently.  S  327.13(b)  of  the  Federal 
meat  inspection  regulations  (9  CFR 
327.13(b))  and  {  381.202(b)  of  the  poultry 
products  inspection  regulations  (9  CFR 
381.202(b))  require  that  refused  entry 
product  be  sealed  before  it  is 
transported  within  the  United  States. 
This  requirement  was  promulgated  as 
part  of  the  August  1982  interim  rule  and 
April  1983  final  rule  to  assure  that  such 
refused  entry  product  would  not  be 
diverted  to  human  food  chaimels. 

On  June  17, 1987,  FSIS  proposed  to 
delete  this  product  sealing  requirement 
(52  FR  23041)  because  the  proposed 
permanent  maridng  of  refused  entry 
product  would  make  sealing  product 
containers  to  maintain  their  identity 
unnecessary.  Dociunentation  on  the 
movement  of  all  refused  entry  product 
would  continue  to  be  required  by  FSIS. 
This  documentation,  together  with  the 
permanent  marking  of  ihe  afiected 
product  containers  or  carcasses,  and  the 
fact  that  carriers  must  be  bonded  under 
Customs'  regulations,  is  sufficient  to 
assure  that  the  product  will  be  shipped 
from  the  United  States,  delivered  to  an 
animal  food  manufacturer,  or  destroyed 
for  human  food  purposes. 

Controlled  Stamping  Provision 

This  rule  also  reinstates  the  practice 
known  as  controlled  pre-stamping,  that 
is,  placing  the  "U.S.  Inspected  and 
Passed"  mark  on  imported  product 
before  import  inspection  has  been 
completed.  This  practice  has  developed 
informally  over  the  years  as  a 
convenience  to  importers  to  expedite  the 
unloading  of  ships.  However,  in  1982 
FSIS  prohibited  the  practice  of 
controlled  pre-stamping  imported 
products  in  the  interim  final  rule 
referenced  previously,  because  the 
USDA  Office  of  the  Inspector  General 
(OIG)  objected  to  the  policy  of 
controlled  pre-stamping  asserting  that 
pre-stamping  reduced  FSIS's  control  of 
imported  product  found  to  be 
adulterated  or  misbranded. 

USDA's  decision  in  1982  to  end 
controlled  pre-stamping  was  vigorously 
opposed  by  importers  and  was 
subsequently  criticized  by  GAO.  GAO 
noted  in  a  June  1982  letter  to  the  Agency 
that  based  on  its  observations  and 
discussions  with  FSIS  officials, 
importers,  and  cold  storage  facility  firms 
"it  appears  that  the  elimination  of  pre- 
stamping  is  resulting  in  additional 
product  handling  by  cold  storage  facility 
(service)  employees,  increased  inspector 
time,  congestion  at  cold  storage  facility 
loading  docks,  and,  in  some  cases,  may 
be  adversely  affecting  the  quality  of  the 
imported  products."  GAO  also 


questioned  whether  FSIS,  in  tightening 
its  controls  over  refused  entry  product 
had  considered  marking  refused  entry 
products  as  "U.S.  Refused  Entry"  and  if 
it  was  so  considered,  why  did  FSIS  not 
implement  this  procedure  rather  than 
eliminating  pre-stamping.  GAO  did  state 
that  it  was  aware  of  problems  in 
controlling  product  that  was  pre- 
stamped  as  "inspected  and  passed"  and 
subsequentiy  refused  entry,  but  felt  that 
proper  precautionary  measures  could  be 
instituted  to  eliminate  or  minimize  these 
problems. 

Because  of  the  criticism  of  the 
decision  to  end  controlled  pre-stamping, 
an  Agency  task  forCe  reviewed  the  issue 
and  suggested  various  controls  under 
which  controlled  pre-stamping  might  be 
reinstituted.  The  following  control 
measures  were  proposed  at  that  time:  (1) 
Limiting  controlled  pre-stamping  to  oidy 
those  lots  that  will  be  inspected  the 
same  day,  (2)  requiring  that  all  product 
which  receives  controlled  pre-stamping 
remain  at  the  establishment  until  import 
inspection  occurs.  (3)  requiring 
inspection  marks  to  be  removed  fix)m 
containers  refused  entry  on  the  day  a 
refused  entry  determination  is  made 
(under  FSIS'  direct  supervision  and.  if 
overtime,  on  a  reimbursable  fee  basis), 
(4)  denying  controlled  pre-stamping  to 
those  lots  required  to  be  held  at  the 
establishment  pending  the  receipt  of 
laboratory  results.  (5)  requiring  the 
establishment  to  apply  for  permission 
from  the  Import  Field  Office  (application 
signed  by  company  official, 
acknowledging  intent  to  comply],  (6) 
requiring  the  establishment  to  reapply 
each  year,  and  (7)  vesting  local  import 
inspection  personnel  with  the  authority 
to  suspend  controlled  pre-stamping  on 
the  spot. 

Subsequently,  in  the  1987  porposal. 
FSIS  proposed  to  amend  §{327.10  and 
381.204  to  reinstitute  controlled  pre- 
stamping  subject  to  these  controls  (52 
FR  23041).  Id  addition,  it  was  proposed 
that  controlled  pre-stamping  be 
provided  only  at  port  of  entry  locations. 

U.S.  Customs  Service  personnel  have 
reviewed  the  proposed  controls  and 
have  agreed  to  pursue  any  violation  of 
the  control  provisions  by  lifting  the 
Customs'  bond  in  effect  of  the  product 

Comments  on  the  Proposed  Rule 

FSIS  received  3  comments  in  response 
to  the  proposed  rule:  1  &x>m  a  trade 
association,  1  from  an  industry  member, 
and  1  from  a  representative  of  a  New 
Zealand  trade  association.  The 
following  are  the  issues  raised  by  the 
commenters  and  FSIS's  response  to 
each. 
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Comment:  Two  of  the  commenters 
objected  to  permanent  marking  of 
product  as  "U.S.  Refused  Entry."  One  of 
these  commenters  stated  that  permanent 
marking  was  not  within  the  authority  of 
the  Federal  Meat  Inspection  Act  (FMIA). 
The  other  commenter  stated  that 
product  could  be  refused  entry  and. 
thus,  so  marked  solely  for  "procedural 
defects"  not  related  to  the  quality  of  the 
product.  This  commenter  also  stated 
that  such  permanent  marking  of  product 
could  be  disproportionate  to  the  kind  of 
problem  that  caused  the  product  to  be 
rejected. 

Response:  The  FMIA  provides  the 
Secretary  of  Agriculture  with  clear 
authority  to  regulate  meat  products 
offered  for  importation  into  the  United 
States.  Under  section  20  of  the  FMIA. 
the  Secretary  is  responsible  for  assuring 
that  imported  products  do  not  enter 
United  States  commerce  if  they  are 
found  to  be  adulterated  or  misbranded 
or  otherwise  not  in  compliance  with  any 
provision  of  the  FMIA  or  regulations 
thereunder  applicable  to  such  product  in 
commerce  within  the  United  States,  and 
is  authorized  to  prescribe  terms  and 
conditions  for  the  destruction  of 
products  refused  entry  unless  they  are 
exported.  Permanent  marking  is  a  means 
to  keep  "refused  entry"  products  out  of 
United  States  commerce  and,  as 
discussed  in  the  preamble,  to  inform 
foreign  countries  of  rejected  product 
shipments,  regardless  of  cause.  Indelible 
marking  is  the  most  effective  and 
efficient  means  of  providing  clear, 
unequivocal  identification  of  such 
product  to  third  countries. 

Imported  product  is  not  likely  to  be 
refused  entry  due  solely  to  innocuous 
"procedural  defects."  Under  current 
procedures,  if  a  shipment  of  product  it 
rejected  because  of  missing  or 
incomplete  documentation,  FSIS 
provides  the  exporting  cotmtry  an 
opportimity  to  correct  the  problem 
before  the  product  is  officially  rejected. 
Also,  when  product  undergoes  re- 
inspection,  noted  defects  are  classified 
according  to  their  severity  and  number. 
The  types  and  number  of  defects 
determine  whether  a  lot  of  product 
passes  or  fails  reinspection.  If  product  is 
refused  entry  and  is  intended  for 
reexport  to  a  third  country,  FSIS  notifies 
the  country  of  the  specific  cause  of  the 
rejection.  In  this  way,  one  shipment  can 
be  distinguished  from  another  and  the 
foreign  country  can  decide  whether  to 
accept  or  reject  the  shipment  based  on 
the  reasons  for  rejection. 

Comment  One  commenter  requested 
that  FSIS  provide  a  24-hour  period 
between  the  time  product  is  pre- 
stamped  and  is  then  ultimately 


reinspected  by  FSIS.  (The  proposal 
stipulated  that  pre-stamping  would  only 
be  provided  for  lots  of  product  that 
would  be  reinspected  on  the  same  day.) 
The  commenter  stated  that  a  24-hour 
period  would  result  in  increased 
efficiency  for  both  FSIS  and  the 
industry. 

Response:  FSIS  intends  to  retain  this 
provision  as  proposed — to  provide 
controlled  pre-stamping  only  to  those 
lots  that  the  inspector  has  determined 
will  be  reinspected  later  the  same  day. 
This  limitation — that  the  inspector 
completes  both  facets  of  the 
reinspection  the  same  day — ensures  that 
the  same  import  inspector  and 
establishment  employee  are 
communicating  about  the  same 
products.  It  minimizes  the  potential  for 
misunderstandings  that  might  result  in 
the  distribution  of  pre-stamped  product 
from  the  establishment  before 
completion  of  reinspection. 

One  change  has  been  made  in  the 
language  of  S  S  327.10(d)  and  381.204(f)  to 
indicate  specifically  that  the  application 
for  controlled  pre-stamping  will  be 
approved  by  the  Director,  Import 
Inspection  Division,  not  the 
Administrator,  as  was  stated  in  the 
proposed  rule. 

Fmal  Rule 

After  careful  consideration  of  the 
conunents  received  and  all  other 
available  information,  FSIS  is  amending 
Part  327  of  the  Federal  meat  inspection 
regulations  and  Part  381  of  the  poultry 
products  inspection  regulations  as  set 
forth  below. 

List  of  Subjects 

9  CFR  Part  327 

Imported  product.  Meat  inspection. 
9  CFR  Part  381 

Imported  product.  Poultry  inspection. 

PART  327— IMPORTED  PRODUCT 

1.  The  authority  citation  for  Part  327  is 
revised  to  read  as  follows: 

Aulbority:  34  Stat.  126a  SI  Stat.  584.  as 
amended  (21  U.S.C.  601  etaeq.),  unless 
otherwise  noted. 

2.  Paragraphs  (b)  and  (c)  of  S  327.10 
are  revised  and  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

S327.10    Sampte*;  Inspection  Of 
consigmiMnts;  rvfusal  of  sntry;  mwtdno. 

(b)  The  outside  containers  of  all 
products  offered  for  importation  from 
any  foreign  coimtry  and  accompanied 
with  a  foreign  inspection  certificate  as 
required  by  this  part,  which,  upon 
inspection  by  Program  inspectors,  are 


found  not  to  be  adulterated  or 
misbranded  and  to  be  otherwise  eligible 
for  entry  into  the  United  States  under 
this  part,  or  the  products  themselves  if 
not  in  containers,  shall  be  marked  with 
the  official  inspection  legend  prescribed 
in  S  327.26.  Such  inspection  legend  shall 
be  placed  upon  the  containers  or  the 
products  themselves  only  upon 
completion  of  official  import  inspection 
except  as  provided  in  paragraph  (d)  of 
this  section. 

(c)  Product  which  is  inspected  and 
rejected  shall  be  marked  "U.S.  Refused 
Entry"  as  shown  in  S  327.2e(c).  Such 
marks  shall  be  applied  to  the  shipping 
container  or  the  product  itself  if  not  in  a 
container. 

(d)  The  inspection  legend  may  be 
placed  on  containers  of  product  before 
completion  of  official  import  inspection 
if  the  containers  are  being  inspected  by 
an  import  inspector  who  reports  directly 
to  an  Import  Field  Office  Supervisor;  the 
product  is  not  required  to  be  held  at  the 
estabUshment  pending  the  receipt  of 
laboratory  test  results;  and  a  written 
procedure  for  controlled  stamping, 
submitted  by  the  import  establishment 
and  approved  by  the  Director,  Import 
Inspection  Division,  is  on  file  at  the 
import  inspection  facility  where  the 
inspection  is  to  be  performed. 

(1)  The  written  procedure  for 
controlled  pre-stamping  should  be  in  the 
form  of  a  letter  and  shall  include  the 
following: 

(i)  That  stamping  under  this  part  will 
be  limited  to  those  lots  of  product  which 
can  be  inspected  on  the  day  that 
certificates  for  the  product  are 
examined; 

(ii)  That  all  product  which  has  been 
pre-stamped  will  be  stored  in  the  facility 
where  the  import  inspection  will  occur. 

(iii)  That  inspection  marks  applied 
under  this  part  will  be  removed  from 
any  lot  of  product  subsequently  refused 
entry  on  the  day  the  product  is  rejected; 
and 

(iv)  That  the  establishment  will 
maintain  a  daily  stamping  log  containing 
the  following  ii^ormation  for  each  lot  of 
product:  the  date  of  inspection,  the 
country  of  origin,  the  foreign 
establishment  number,  the  product 
name,  the  number  of  units,  the  shipping 
container  marks,  and  the  MP-410 
number  covering  the  product  to  be 
inspected.  The  daily  stamping  log  must 
be  retained  by  the  establishment  in 
accordance  with  the  requirements  of 
S  320.3. 

(2)  An  establishment's  controlled  pre- 
stamping  privilege  may  be  cancelled 
orally  or  in  writing  by  the  inspector  who 
is  supervising  its  enforcement  v  henever 
the  inspector  finds  that  the 


establishment  has  failed  to  comply  with 
the  provisions  of  this  part  or  any 
conditions  imposed  pursuant  thereto.  If 
the  cancellation  is  oral,  the  decision  and 
the  reasons  therefor  shall  be  confinned 
in  writing,  as  prompUy  as  cucumstances 
allow.  Any  person  whose  controlled  pre- 
stamping  privilege  has  been  cancelled 
may  appeal  the  decision  to  the 
Administrator,  in  writing,  within  ten  (10) 
days  after  receiving  written  notification 
of  the  cancellation.  The  appeal  shall 
state  all  of  the  facts  and  reasons  upon 
which  the  person  relies  to  show  that  the 
controlled  pre-stamping  privilege  was 
wrongfully  cancelled.  The  Administrator 
shall  grant  or  deny  the  appeal,  in 
writing,  stating  the  reasons  for  such 
decision,  as  promptly  as  circumstances 
allow.  If  there  is  a  conflict  as  to  any 
material  fact,  a  hearing  shall  be  held  to 
riisolve  such  conflict.  Rules  of  practice 
concerning  such  a  hearing  will  be 
adopted  by  the  Administrator.  The 
cancellation  of  the  controlled  pre- 
stamping  privilege  will  be  in  effect  until 
there  is  a  final  determination  of  the 
proceeding. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0583-0015) 

3.  Paragraph  (b)  of  S  327.13  is  revised 
to  read  as  follows: 

S  327.13    Foreign  products  offered  for 
Importation;  reporting  of  findings  to 
customs;  Imdikig  of  srlicies  refused  entry. 
•        •        •        *        * 

(b)  Upon  the  request  of  the  Director  of 
Customs  at  the  port  where  a  product  is 
offered  for  clearance  through  the 
customs,  the  consignee  of  Uie  product 
shall,  at  the  consignee's  own  expense, 
immediately  return  to  the  Director  any 
product  which  has  been  delivered  to 
consignee  under  {  327.7  and 
subsequently  designated  "U.S.  Refused 
Entry"  or  found  in  any  respect  not  to 
comply  with  the  requirements  in  this 
part. 


PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

4.  The  authority  citation  for  Part  381 
continues  to  read  as  follows: 

Authority:  71  Stat.  441. 82  Stat.  791,  as 
amended.  21  U.S.C.  451  et  aeq.;  76  Stat.  663  (7 
U.S.C  450  et  seq.],  unless  otherwise  noted. 

5.  Paragraph  (b)  of  S  381.202  is  revised 
to  read  as  follows: 

9381.202    Poultry  products  Offered  for 
entry;  reporting  of  findinge  to  customs; 
hendtog  of  ertidee  refueed  entry;  appesis, 
how  made;  denaturing  procedures. 

***** 

(b)  Upon  the  request  of  the  Director  of 
Customs  at  the  port  where  a  product  is 


offered  for  clearance  through  the 
customs,  the  consignee  of  the  product 
shall,  at  the  consignees  own  expense, 
immediately  return  to  the  Director  any 
product  which  has  been  delivered  to 
consignee  under  this  subpart  and 
subsequently  designated  "U.S.  Refused 
Entry"  or  found  in  any  request  not  to 
comply  with  the  requirements  in  this 
subpart 

6.  Section  381.204  is  amended  by 
revising  paragraph  (a)  and  by  adding  a 
new  paragraph  (f)  to  read  as  follows: 

9381.204    MarWng  of  poultry  products 
offered  for  entry;  official  Import  inspection 


(a)  The  outside  containers  of  all 
products  offered  for  importation  bom 
any  foreign  country  and  accompanied 
with  a  foreign  inspection  certificate  as 
required  by  this  subpart,  which,  upon 
inspection  by  Program  inspectors,  are 
found  not  to  be  adulterated  or 
misbranded  and  to  be  otherwise  eligible 
for  entry  into  the  United  States  under 
this  subpart,  shall  be  marked  with  the 
official  inspection  legend  shown  in 
paragraph  (b)  of  this  section.  Such 
inspection  legend  shall  be  placed  upon 
the  containers  only  upon  completion  of 
official  import  inspection  except  as 
provided  in  paragraph  (f)  of  this  section. 

(f)  The  inspection  legend  may  be 
placed  on  containers  of  product  before 
completion  of  official  import  inspection 
if  the  containers  are  being  inspected  by 
an  import  insi}ector  who  reports  to  an 
Import  Field  Office  Supervisor,  the 
product  is  not  required  to  be  held  at  the 
establishment  pending  the  receipt  of 
laboratory  test  results;  and  a  written 
procedure  for  controlled  stamping, 
submitted  by  the  import  establishment 
and  approved  by  the  Director.  Import 
Inspection  Division,  is  on  file  at  the 
import  inspection  facility  where  the 
inspection  is  to  be  performed. 

(1)  The  written  procedure  for 
controlled  pre-stamping  should  be  in  the 
form  of  a  letter  and  shall  include  the 
following: 

(i)  That  stamping  under  this  subpart 
will  be  limited  to  those  lots  of  product 
which  can  be  inspected  on  the  day  that 
certificates  for  the  product  are 
examined; 

(ii)  That  all  products  which  have  been 
pre-stampied  will  be  stored  in  the  facility 
where  the  import  inspection  will  occur; 

(iii)  That  inspection  marks  applied 
under  this  part  will  be  removed  fi-om 
any  lot  of  product  subsequenUy  refused 
entry  on  the  day  the  product  is  rejected; 
and 

(iv)  That  the  establishment  iVill 
maintain  a  daily  stamping  log  containing 


the  following  information  for  each  lot  of 
product'  the  date  of  inspection,  the 
country  of  origin,  the  foreign 
establishment  number,  the  product 
name,  the  number  of  units,  the  shipping 
container  marks,  and  the  MP-410 
number  covering  the  product  to  be 
inspected.  The  daily  stamping  log  must 
be  retained  by  the  establishment  in 
accordance  with  the  requirements  of 
9  381.177. 

(2)  An  establishment's  controlled  pre- 
stamping  privilege  may  be  cancelled 
orally  or  in  writing  by  the  inspector  who 
is  supervising  its  enforcement  whenever 
the  inspector  finds  that  the 
establishment  has  failed  to  comply  with 
the  provisions  of  this  subpart  or  any 
conditions  imposed  pursuant  thereto.  If 
the  cancellation  is  oral,  the  decision  and 
the  reasons  therefor  shall  be  confirmed 
in  writing,  as  promptiy  as  circumstances 
allow.  Any  person  whose  controlled  pre- 
stamping  privilege  has  been  cancelled 
may  appeal  the  decision  to  the 
Administrator,  in  writing,  within  ten  (10) 
days  after  receiving  written  notification 
of  the  cancellation.  The  appeal  shall 
state  all  of  the  facts  and  reasons  upon 
which  the  person  relies  to  show  that  the 
controlled  pre-stamping  was  wrongfully 
cancelled.  The  Administrator  shall  grant 
or  deny  the  appeal,  in  writing,  stating 
the  reasons  for  such  decision,  as 
prompUy  as  circumstances  allow.  If 
there  is  a  confUct  as  to  any  material 
fact,  a  hearing  shall  be  held  to  resolve 
such  conflict  Rules  of  practice 
concerning  such  a  hearing  will  be 
adopted  by  the  Administrator.  The 
cancellation  of  the  controlled  pre- 
stamping  privilege  will  be  in  effect  until 
there  is  a  final  determination  in  the 
proceeding. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0583-0015) 

Done  at  Washington.  DC.  on  April  22, 1988. 
Lester  M.  Crawford. 

Administrator.  Food  Safety  and  Inspection 
Service. 
[PR  Doc.  68-10604  Piled  5-12-88;  8:43  am] 

BNJJNQ  CODE  MKMMt-M 

9CFRPart33S 

[Docket  No.  86-048F] 

Meat  and  Poultry  Inspection;  Criminal 
Violations;  Proceedings 

AOENCV:  Food  Safety  and  Inspection 
Service,  USDA. 

action:  Final  rule;  confirmation  of 
interim  rule. 

•UMMARY:  On  April  27, 1987,  the 
Department  of  Agriculture  published  an 
interim  rule  and  solicited  comments  (52 
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PR  13827}  on  an  amendBKat  to  tbe 
Federal  neat  inspection  irgiilaliniia 
which  provides  that  peraona.,  ficaia,  and 
corpotatioas  su^ectad  ot  baviog 
violated  the  Federal  Meat  laaiwctioik 
Act  (FMIA)  be  provided  leesoaable 
notice  tbat  USDA  iatenda  to  report  such 
vidationa  to  the  Department  of  {ustice 
for  prosecufioa  in  a  criminal  proceeding 
and  that  they  have  aa  oppottaaity  to 
present  to  USDA  views  with  respect  to 
such  prticeeding.  The  interim  rule  alsa 
designated  five  exceptions,  outlining 
situations  in  which  notice  and  an 
opportunity  to  present  views  would  not 
be  given  to  alleged  violators.  USDA  is 
adopting  the  interim  rule  as  a  final  rale 
without  change. 

EFVEcnwK  DATE  June  13. 198a 


Robert  W.  Center.  Assistant  Depsty 
Admuaiattator.  Complianoe  Proyam. 
Meat  aad  PotiKiy  hiapeetioB  OpcratioBS, 
Food  Safety  and  biapcetion  Service.  U.S. 
Department  of  Agrioiltae.  Wariiingtm. 
DC  20250.  |20^  447-7745. 


Executiva  Order  12291 

Thia  final  rde  has  been  designated  a 
"ne^a^or'  rale  onder  RO.  12291.  It 
Witt  ml  result  in  an  annual  effect  on  Ae 
ecoDony  of  $100  BuUion  or  more.  There 
will  be  no  ipajor  increases  in  costs  or 
prices  for  cooeMDers,  individeal 
industries,  Pedeial,  State,  or  local 
government  agencies,  or  geographic 
regions.  It  will  not  have  a  signifkant 
effect  on  competition,  empl^naent, 
investment,  productivity,  or  upon  the 
ability  of  United  States-based 
eoteiprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  regulation  cooceras  procedurea 
to  be  followed  by  the  Department  prior 
to  referral  for  prosecution  of  saspected 
violators  of  the  FMIA.  As  sach.  it  does 
not  address  the  economic  or  marketing 
issues  which  are  the  subject  of  E.O. 
12291.  I 

Effect  on  Small  Entitiea 

The  Administrator  of  FSIS  has 
determined  that  this  final  rrde  will  not 
have  a  significant  economic  in»p»<:t  oa  a 
substantial  number  of  small  entities  as 
defined  by  the  Regulatory  FlexAiibty  Act 
(RFA).  Pub.  L  96-354  (5  U.SlC  601  el 
seq.].  This  rule  does  not  raise  the 
economic  considerations  which  are  die 
subject  of  the  RFA.  Accordmgly,  the 
RFA  is  not  applicable  to  this  rulemaking. 

Background 

Under  the  Federal  Meat  Inspection 
Act  (FMIAl  (21  U.S  C  601  el  aeq.^  the 


Secretary  kaa  respoaaifaility  to  assure 
conaomeis  that  neat  and  aeat  food 
prodneta  diatribateiA  to  tkaaa  are 
wholeaame.  not  adahatalad.  aid 
properly  marked,  labtlad,  and  packaged. 
In  this  repani  IhaPMlA  proaidaa  dMt 
certain  vfcJaliona  ot  tha  Act  wtt  sublet 
indivkkiris  aad  firss  to  crindnal 
sanctioBa  unkaa.  aa  piawided  by  section 
406(b)  of  the  FMIA  (21  U.SJC.  676(b)).  tba 
violations  are  minor  and  the  Secretary 
detemunea  that  the  pabhc  intereat 
wouU  be  adequately  served  by  a 
suitable  written  notice  of  wamiag. 
Section  403(c)(2)  of  the  Processed 
Prodaeta  hipiu^eaient  Act  (Title  IV  of 
the  nrtnres  TtadSng  Act  of  1980  (Pub.  L 
99-641]]  added  a  new  section  40B(c]  to 
the  FMIA.  The  new  section  requiies  tfiat 
the  Secretory  give  reasonable  notice  and 
an  epiwrtunity  to  present  views  to 
persona  suspected  of  having  violated  the 
FMIA,  prior  to  the  Secretary's  refierral  to 
the  Department  of  Justice  of  charges  for 
criminal  prosecntion.  The  new  section 
also  authorizes  the  Secretary  to  make 
exceptions  to  the  requirement  of  prior 
notice  by  pronralgation  of  regolatians. 
Because  section  40e(c)  of  the  PMEA  went 
into  effect  upon  enactment  of  the 
Processed  ntMiucts  Impioveiiient  Act  of 
1988,  the  AdnHnistratorof  F^S 
determined  it  was  essential  to  issue 
regulations  to  implement  it  in  order  to 
protect  certain  ongoing  and  futtue 
criminal  tnvestifationa  and  cases.' 
Accordingly,  an  arterim  rule  was 
publisked  on  April  27, 1987,  to  amend 
Title  9  of  die  Code  of  Federal 
Regntatione  by  adding  a  new  Subpart 
titled  "Criminal  ViolatioBa"  (52  FR 
13828).  The  Adminiatrator  determined 
that  the  ability  of  the  Department  to 
protect  the  public  by  investigating  and 
prosecuting  suspected  violators  c^  the 
FMIA  could  have  been  compromised 
withoirt  pidibcation  of  the  interim  nde. 

Descripdon  of  Interim  Rule  on  Notice  of 
Proceed&igs  and  Opportunity  for 
Presentation  of  Views 

The  interim  rule  provided  that  peraona 
suspected  of  violating  the  FMIA  will  be 
provided  reasonable  notice  that  USDA 
intends  to  report  such  vntationa  for 
prosecoUon  in  a  criminal  proceeding, 
and  that,  prior  to  reportiugi  such  persona 
will  have  aa- opportunity  to  pmeent  to 
USDA  views  with  respect  to  such 
proceeding.  The  notice  will  summarize 
the  suspected  violations  and  will  inform 
the  suspected  violator  that  the  violator 
has  a  specified  nmnber  of  days  finrni 
receipt  of  the  letter  to  respond,  orally  or 
in  writing,  to  the  Docctor.  Evahiatioa 
and  Enforcement  Division,  Coasplimice 
Program,  FSIS.  The  notice  will  be  sent 
by  registered  or  certified  oiaiL  All  views 


presented  in  responae  to  and  in  aeeord 
with  the  notfoe  wiQ  be  cortaMered 
before  rapertlBg  the  vioiatkma  for 
ptoaecaden,  sud  tH  doeuBMulatfon  of 
such  vjawa  wdl  be  incorporated  into  the 
EtapuilmeRfs  ofBcia)  record  hi  the 
matter. 

The  interim  role  also  identified  the 
following  five  situations  in  which  there 
are  compelling  pabHc  interests  that 
prechzde  die  giving  of  notice  and  an 
opportonity  to  present  views  prior  to  the 
reportmg  of  suspected  violations  for 
criminal  prosecution: 

1.  When  there  is  the  possibHity  for 
destroctian  or  alteration  of  evidence,  or 
where  disclosure  could  result  in  infiiry 
to  persons  or  property. 

2.  When  there  ia  the  poseibilify  of  . 
flight  of  a  saspected  violator  to  avoid 
prosecution. 

3.  When  there  is  the  possibiBty  of  the 
compromise  of  special  investigative 
techniques,  such  as  undercover  or  other 
covert  operations. 

4.  Whan  the  impending  referral 
involves  suspicion  of  bribery  and 
related  offenses,  or  clandestine 
slaughtering  and/or  processing 
operations. 

5.  When  the  impending  referral  for 
prosecution  is  part  of  a  broader 
investigating  involving  noor Act 
violations,  and  the  Act  and  aon-Act 
violadooa  are  jDindy  rcfeired  iat 
prosecution. 

These  exceptions  addreaa  sitnations 
where  giving  notice  would  compiomiae 
an  investi^tion  and  negatively  afiect 
the  DepertBWttt's  investigative  and 
enforcement  programs. 

Summary  of  COaunents 

FSIS  received  two-comments  fri>ra 
trade  aaaodations  in  resptmse  to  the 
interim  nie.  Both  comments  supported 
the  general  intent  of  the  interim  rule,  bat 
expressed  reservations  about  various 
aspects  of  the  exceptions.  The  following 
are  the  issues  raised  by  the  comments 
and  FSIS's  re^Kxise  to  each: 

1.  Comment-  One  commenter  asked 
that  the  "use  of  any  exception  *  *  '  be 
scrutinized  by  JudicBl  review  before  the 
exception  may  be  exercised  by  the 
department."  The  commenter  expressed 
concern  that  the  absence  of  the  "judicial 
reviews"  in  the  interim  rule  represents  a 
due  process  deficiency. 

Response:  The  Processed  Products 
Improvement  Act  of  1988  provided  no 
mechatnaiafor  the  type  of  "fudicial 
review"  requested  fc^  the  commenter. 
Congress  intended  for  the  creation  of 
exceptions  by  regulation  and  the 
exercise  of  the  excepdons  widiout  an 


interim  level  of  review.  The  conducting 
of  such  review  would  be  contrary  to  that 
intent  Furthermore,  the  delay  involved 
in  requiring  the  Agency  to  go  into  court 
each  time  it  intended  to  invoke  one  of 
the  exceptions  would  effectively  thwart 
the  use  of  the  exception  and  endanger 
investigations  in  the  maimer  this 
rulemaking  is  intended  to  prevent 

2.  Comment  The  other  commenter 
expressed  concern  that  the  exceptions 
to  the  prior  notice  requirement  were 
overiy  broad.  The  commenter  was 
especially  concerned  about  the 
exception  which  referred  to  the  joining 
of  Act  and  non-Act  violations, 
suggesting  that  the  Department  could 
subvert  the  prior  notice  requirement  by 
deliberately  joining  non-Act  violations. 

Response:  In  situations  where  Act  and 
non-Act  violations  would  be  jointly 
referred  for  prosecution,  USDA 
personnel  would  be  involved  in  the 
matter  with  persons  from  other 
government  agencies.  In  many  cases,  the 
prior  notice  and  an  opportunity  to 
present  views  would  have  a  negative 
impact  on  the  pursuit  of  non-Act 
violations  by  parties  other  than  USDA.  - 
In  many  of  the  cases,  the  discovery  of 
FMIA  violations  is  incident  to  a  broader 
investigation  of  another  matter. 
Therefore,  the  rule  affords  the  Secretary 
discretion  to  make  exceptions  to  the 
prior  notice  requirement  in  such 
situations. 

nnalRuIe 

Hat  of  Subjects  in  9  CFR  Part  335 

Meat  inspection.  Withdrawal  of 
inspection.  Administrative  practice  and 
procedure.  Criminal  violations.  Criminal 
procedure. 

PART  335-fniLES  OF  PRACTICE 
GOVERNING  PROCEEDINGS  UNDER 
THE  FEDERAL  MEAT  INSPECTION 
ACT 

Accordingly,  we  are  adopting  as  a- 
final  rule,  without  change,  the  interim 
rule  that  added  Subpart  E  and  that  was 
published  at  52  FR  13827-28  on  April  27, 
1987. 

Aiitfaotity:  SecUon  406.  Pub.  L  99-641. 100 
Stat  3571;  21  U.S.C  676. 

Done  at  Washington.  DC  on:  April  27. 198& 
Richud  E  Lyng. 
Secretary. 

(FR  Do&  88-10603  Filed  5-12-88: 8:45  am] 

aajJNO  OODC  3410-OIMI 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admtatiatration 

14  CFR  Part  39 

[Docket  Na  S8-MM-31-AD.  Amdt  39-5923] 

Airworthinese  Directivee;  Lockheed 
Aeronautical  Systeme  Company  Model 
L-101 1-385-1.  L-101 1-385-1-14,  L- 
1011-385-1-15.  and  L-101 1-385-3 
Serlee  Akplanea 

AQENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTKNl:  Final  rule. 


:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting  a 
new  airworthiness  directive  (AD)  which 
was  previously  made  effective  as  to  all 
known  U.S.  owners  and  operators  of 
Lockheed  Model  L-1011-385-1.  L-lOll- 
385-1-14,  L-1011-385-1-15.  and  L-1011- 
385-3  series  airplanes  by  individual 
telegrams.  This  AD  required 
deactivation  of  the  AC  electric  motor- 
driven  hydraulic  pumps.  This  action  is 
prompted  by  a  report  of  smoke  and  fire 
damage  resulting  from  a  failed  AC 
electric  motor-driven  hydraulic  pump 
electrical  connector,  in  combination 
with  leaking  hydraulic  fluid  from  the 
failed  electrical  components.  This 
condition,  if  not  corrected,  could  result 
in  severe  fire  damage  to  the  airplane  on 
the  ground  or  in  flight 
DATES:  Effective  June  3, 1988.  This  AD 
was  effective  earlier  to  all  recipients  of 
telegraphic  AD  T88-07-51,  dated  March 
31,1988. 

AOORESSCS:  The  applicable  service 
information  may  be  obtained  from 
Lockheed  Aeronautical  Systems 
Company,  P.O.  Box  551,  Burbank 
California  91520.  Attention:  Commercial 
Order  Administration,  Dept.  65-33,  Unit 
33,  Plant  B-1.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  SeatUe,  Washington,  or  at  4344 
Donald  Douglas  Drive,  Long  Beach, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Elvin  K.  Wheeler,  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-132L.  FAA.  Northwest 
Mountain  Region.  Los  Angeles  Aircraft 
Certification  Office,  4344  Donald 
Douglas  Drive,  Long  Beach.  California 
90808;  telephone  (213)  514-6323. 
SUPPUEMENTARV  INFORMATION:  On 

March  31, 1988,  the  FAA  issued 
telegraphic  AD  T88-07-51,  applicable  to 
Lockheed  Aeronautical  Systems 
Company  Model  L-1011-385-1.  L-1011- 
385-1-14,  L-1011-385-1-15.  and  L-1011- 


385-3  series  airplanes,  which  requires 
deactivation  of  the  AC  electric  motor- 
driven  hydraulic  pumps. 

That  action  was  prompted  by  a  report 
where,  during  a  walk-around  inspection 
of  a  Lockheed  Model  L-1011-385  series 
airplane,  smoke  was  observed  in  the  left 
main  landing  gear  wheel  well  and 
hydraulic  fluid  was  leaking  from  the 
hydraulic  service  center.  A  visual 
inspection  of  the  hydraulic  service 
center  revealed  that  the  "C"  system  AC 
electric  motor-driven  hydraulic  pump 
(Lockheed  ConU^l  No.  671548-111. 
Vickers  Part  No.  428153)  electrical 
connector  shell  was  severely  overheated 
and  a  hole  was  burned  through  the 
aircraft  wiring  connector  shell  and  the 
pump  half  of  the  connector.  There  was 
fire  damage  from  the  resulting  pattern  of 
burning  hydraulic  fluid  spray  mist 
released  from  the  bum-through  on  the 
electrical  connector.  Fire  damaged  the 
Direct  Lift  Contiol  (DLC)  servo,  right 
hand  spoiler  No.  1  push-pull  cable,  servo 
wiring,  the  flap  Power  Drive  Unit  (PDU). 
flap  PDU  input  bungees,  aileron  trim 
anti-backlash  springs,  and  mid/aft 
lavatory  waste  duct  assembly.  This 
condition,  if  not  corrected,  could  result 
in  severe  fire  damage  to  the  airplane  on 
the  ground  or  in  fli^t. 

Since  issuance  of  the  telegraphic  AD, 
Lockheed  has  issued  Lockheed  TriStar 
L-1011  Alert  Service  Bulletin  09J-29- 
A088,  dated  April  14, 1988.  which 
describes  procedures  for  deactivation  of 
the  AC  electric  motor-driven  hydraulic 
pumps.  The  final  rule  has  been  revised 
to  reflect  this  service  bulletin  as  an 
acceptable  means  for  accomplishing  the 
requirements  of  this  AD. 

Since  a  situation  existed,  and  still 
exists,  that  requires  immediate  adoption 
of  this  regulation,  it  is  found  that  notice 
and  public  procedure  hereon  are 
impracticable,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 

The  Federal  Aviation  Administration 
has  determined  that  this  regulation  is  an 
emergency  regulation  that  is  not 
considered  to  be  major  under  Executive 
Order  12291.  It  is  impracticable  for  the 
agency  to  follow  the  procedures  of 
Order  12291  with  respect  to  this  rule 
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since  the  niie  aast  be  i 
imraethateljr  to  correct  an  neeafe 
condition  in  aircraft,  it  has  been  furdwr 
detennined  that  tUe  docament  invotves 
an  efMTsency  wrgelatiM  aadcr  DOT 
Rcgiilatary  Mkiet  aad  Rwoadarea  (44 
FR 11034:  Febtoacy  m  19ra).  If  this 
action  is  iiitieiqiMBriy  detemiined  to 
invoive  a  aignificaal/Biaiar  regolatiaD,  a 
final  regmlatoiy  evahMtian  or  aaaljraii; 
as  appnifitiate,  wttl  be  picpared  and 
placed  in  the  regahrtaiy  docket 
(otherwiae.  an  evaiaatiaa  or  analjraii  is 
not  required). 

List  oC  Snbjects  in  14  CFR  Part  39 

Aviation  safety.  AiiciafL  j 

Atfopnott  of  toe  AnijuHTmiit 

Accordingly,  pursuant  to  the  antbority 
delegated  to  me  by  the  Adminiatiatw. 
the  Federal  Aviatioa  Adauaiatiatien 
amoid*  i  30JL3  of  Part »  of  the  Fadnal 
AviatioB  Regulatk»s  (U  CFR  mi3)  aa 
follows:  I 

PART  39— (AHEROEOl 

1.  Theattdrarity  dtatka  for  Rsrt  39 
continues  to  leadas  folia  ws. 

Aulhodtr-  49  US.C  1354(a),  1421  and  1423: 
49  VS.a  MKg}  (Revised.  Pab.  L  S7-«4g, 
January  12, 1983);  and  M  CPR  11.8ft 


9  30113   [dmawdidl 

2.  By  adding  the  fbUowwft  news 
airworthiness  directive: 

f.o>Jih— it  AaroasBtfcsI  Syttemt  Company: 
AppiJM  to  Lockheed  Mode]  L-10n-38S- 
1.  L-10n-3a5-l-14,  L-1011-3a»-l-lS,  and 
L-ian-aB6-4  lericsaiipisMS.  as  lisled 
itt  LocUwad  TiiStir  U>lflU  Akrt  Service 
Bulletin  093-29-ilOMk.  deled  Afril  U, 
tan,  certificalad  ia  any  catapiiy. 
CoBpIianca  requind  aa  iiwtira*^  oalasa 
prevknuly  accompBahed. 
To  prevent  fire  from  a  failed  AC  Htctric 
Motor-Driven  Hydraulic  Pump  ehctrical 
connector,  in  combination  with  leakmg 
bydrauhc  fluid  from  the  fs8ed  eiectrieal 
components,  accomplish  the  folkwiag. 

A.  Witkin  100  fHfht  bows  afiar  rite 
effective  date  of  thw  AD.  aceoBpttdh  the 
foUowing; 

1.  Or  die  PligM  Baginear/Sacand  OfBcer^ 
[FE/SO)  ovailiaad  CB  paaal  CB2.  opaa  and 
collar  circuit  l>reakers  L12  "AC  Pnmp  B3"  and 
L22  "AC  Pump  CS,"  uaing  PAGO  plastic  rii^ 
P/N  S-4S839S8-M3,  or  equivalent 

2.  Aa  a  verifieatioD  that  ptnver  has  been 
removed  froai  affected  ponpa.  en  tiie  n/SO 
hydMahcsyalaai  control  panei.  eyde  the  AC 
pumps  switchlighti  and  verify  diet  the  "ON" 
legends  do  not  illtmiinate. 

E  Armmpliahiiifnt  of  Ifae  nupiirraimts  of 
paragraph  A_  above,  in  accordanca  «htk 
Lockheed  TriStar  L-1011  Alert  Service 
Bulletin  093-29-A088.  dated  April  14. 1988,  is 
considered  an  acceptable  means  of 
compliance  with  this  AD.  j 

C.  An  aitemate  awana  of  compiaiice  or 
adjuatmont  of  the  complianca  time,  wiiich 


uwiwklSa  an  wniiptalihi  rerafof  aefcly. 
be  used  when  approved  by  die  Manager,  Loa 
Angeles  AircraA  Cartificalistt  Offioa.  PAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  he  bnmioi 
through  an  FAA  Principal  Maintenance 
■i^iecter  |^An|,  weo  nay  awf  any  oomnanfs 
and  then  send  it  to  the  Manager,  Los  Angeles 
Aircralk  CartiBcatfcia  Office  FAA.  Werthweat 


AH  persons  affected  by  this  directive 
who  have  not  aheady  received  the 
appropriate  service  docoments  from  tfie 
manufacturer,  may  obtain  ci^iies  i 
request  to  Lockheed  Aetoiwntical 
Systems  Company,  P.O.  Box  5S1. 
Biirbank«  California  91520,  AtteiUion: 
Coonnerdal  Order  Administratien. 
D^>t  86-^3.  Unh  33.  Plant  B-1.  These 
documents  laay  be  examined  at  the 
FAA.  Northwest  Uonntain  Regon.  17800 
Pacific  Highway  South.  Seattle; 
Washington,  or  the  Los  Angeles  Aircraft 
CertificatioQ  Office.  4344  Donald 
Douglas  Drive,  Loog  Beadi,  Califerain. 

This  AaeadkMBt  beeoaHS  effacdve  haw  9^ 
1968. 

It  waa  aOaelive  aarliar  to  ^  tadpiaa*  of 
telagi^lBc  AO  TBd-eT-n,  iasasd  March  31. 
1988. 

Issued  in  Saettta.  Waahii^jhia.  onMey  X 
1968. 

FkodHidiM.kaK. 

Acting  Dinetor.  NartbwaeitMmtainBagiam. 

[FR  Doa  88-10712  Fttni  ft-ia-aitasaBaa) 

t4i1»-1S4i 


14  CFR  Part  39 

[DoeHetM 

AkwortWn— PIfectIv— , 
Douglan  Modal  DC-8^70 
Ahptanas 

aqcncy:  Federal  AviatfoB 
AdministratioB  (FAA  J,  DOT. 
ACnONT  Rnal  role. 


K  This  aHMOfhaent  adopts  a 
new  airwordiineas  directive  (AD)^ 
applieabic  ta  aB  McZ3onndk  Do«^ 
Mad^DC-«-70  aeries  airplanes,  wdddi 
requires  inapecMon  and  rc|iair  ot 
replacement  if  necessary,  of  the 
generator  power  Seeder  eabka. 
supportuig  brackets,  and  damps  at  all 
the  engine  pylons.  Tlus  amenihnani  ia 
prompted  by  four  racent  reports  d 
generator  powtat  feeder  cable  chafing 
against  damp  and  suppmt  bracket 
reaidtuig  in  shorting  to  the  danp. 
bracket  and  structore  in  the  pylon  are«L 
This  conditioa  if  not  conectad.  could 
result  in  a  fire  on  the  ground  if  a  fuel 
leak  exists  in  the  pylon. 
dates:  Elective  fime  3. 1988. 
AOtMiaiia.  The  applicable  senrfce 
infdimaliai  may  be  obtained  from 


MdVmnett  Dtoaglas  COrperatfen,  385& 
Lakewood  Boidevard,  Long  Bleach, 
CaKfemia  909M,  AttenHeiE  Obector  of 
Pttbiicaflfons,  Ci-Ij09(S«-«0].  This 
infennatloB  nay  beexanined  af  the 
PAA,  Wordiwaal  Mif  tatii  Ragioo.  17900 
Padfic  Hghamy  SontK  Seattle. 
Washington,  or  at  4344  DcmaM  Dooglas 
Drive.  Long  Beadi.  Calttnaa. 

row  HMCTWMI  IMPOWMATieW  COMTACT: 
Mr.  Gaorga  Y.  Mabuni,  Aerospace 
Engineer,  Systems  and  Equipment 
Branch.  ANht-iaO..  FAA.  Northwest 
Mountain  Region,  Los  Aogeles  Aircraft 
Certification  Office,  4344  Donald 
Douglas  Drive,  Long  Beach.  California 
00808;  telephone  (213]  514-6323. 


FARV  mmmmiation:  Two 
opemtois  have  recenUy  leportad  four 
instances  of  electrical  generator  power 
FBeder  catne  ranwe  in  the  pylon  area. 
This  condMion  has  been  attributed  to 
cables  chafing  againat  damps  and 
support  bsacfcala,  lasulthig  in  shorting  to 
the  damp,  bracket  and  stmcture. 
flabaoqaent  jweattgatiep  ravealad  diet 
chafing  can  occar  a^ea  cable  aavement 
within  the  dasqia  pnDa  the  caaUen  from 
the  damp  and  oxpoaea  the  awtal  ei  the 
clamp  or  when  asGeaahfe  droop  exists  in 
the  cable.  In  addition,  it  haa  been 
detennined  that  arifio-to-wdie  chafing 
can  occur  in  unsiimNirtad  cable  areas 
between  sUtions  YN  =  292il00  and  YN 
IB  299b00a  This  chafing  occurs  in  an 
area  where  foel  v^ior  can  accumulate ' 
during  certain  conditions  when  the 
airplane  is  on  the  ground  and  a  fiiel  leak 
exists.  If  nor  corrected,  generator  power 
feeder  cable  arcing  can  ignite  the  fiiel 
vapor. 

The  FAA  has  reviewed  and  approved 
McDomeB  DOagiaoModdl  DC-8-7D 
Service  Bdlathi  AM-72.  dated  April  «b 
1980^  wUch  desdibes  procedures  for  - 
inspecting  and  repairing  or  replacing,  if 
necessary,  the  generator  power  feeder 
cable,  suf^toEt  brackets,  and  clan^)a  in 
each  of  the  pylons.  The  service  bidktin 
also  describes  proce<biies  for  inspecting 
the  cable  for  excessive  droops  and  for 
modifying  the  cable  to  minimize  droops, 
if  necessary.  Prior  to  the  issuance  of 
Service  Bulletin  A24-72>  dated  April  6. 
1968.  a  telex  c<^>y  of  the  service  bulletin, 
which  was  approved  by  the  FAA  on 
March  31, 1968,  was  transmitted  to  all 
DC-A-70  operators  by  the  manufacturer. 

Since  tUs  condition  is  Ukdy  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  this  AD  requires 
inspection  and  repair,  tephcwnent  or 
modification,  if  necessary,  in 
accordance  with  the  service  buUatin 
previously  mentioned. 

Since  a  situation  exists  tfiat  requires 
immediate  adoption  of  this  regulation,  it 


is  found  that  notice  and  public 
procedure  hoein  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviatioa  Act 
of  1958.  as  amended  (40  U.S.C.  1301,  et 
seq.},  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12812,  it  is  determined 
that  sttdi  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emeigency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft  It  has  been 
further  determined  that  this  dociunent 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034:  February  26, 1979).  If  this 
action  is  subsequentiy  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required). 

list  of  Subjects  in  14  CFR  Part  38 

Aviation  safety,  Aircraft 

Adoption  of  die  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  i  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

Part  39— [AMENDED] 

1.  The  authority  dtation  for  Part  39 
continues  to  read  as  follows: 

AudHxity:  49U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C  106(g)  (Revised.  Pub.  L  97-448. 
lanuary  12, 1983);  and  14  CFR  ItSa 


$38.13 

2.  By  adding  the  following  new 
airworthiness  directive: 

McDoanail  Douglas:  Applies  to  McDonnell 
Douglas  Model  DC-4-70  series  airplanes, 
certificated  in  any  category.  Compliance 
required  as  indicated  below. 
To  prevent  the  possibility  of  a  fire  tliat  can 

be  atMbuted  to  chafed  generator  feeder  cable 

in  a  fuel  contaminated  pylon,  accomplish  the 

following: 
A.  Within  30  days  after  the  effective  date 

of  this  airworthiness  directive  (AD),  unless 


previoQsly  accomplished  widifai  the  last  9,500 
flight  hours,  inspect  the  generator  power 
feeder  cables,  support  bradceta,  and  damps 
between  buUdiead  feed-through  at  Station  YN 
=*  278.500  and  Terminal  Strip  S3-70Q0  at 
engine  pylons  1, 2. 3,  and  4.  for  evidence  of 
arcing,  burning,  chafing,  or  damage  and  cable 
droop,  in  accordance  with  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  Service  Bulletin  A24-72,  dated  ^ril 
6.1988. 

1.  If  no  evidence  of  arcing,  burning,  chafing, 
damage,  or  drooping  exiata.  proceed  to 
paragraph  A.3..  below. 

2.  If  evidence  of  arcing,  burning,  chafing, 
damage  or  drooping  exists,  repair  or  rqitaca 
parts,  as  required,  in  accordance  with  tlia 
service  bulletin. 

3.  Verify  that  nuts  securing  cable  terminals 
to  Terminal  Strip  S3-7000  are  ti^tened  to  a 
torque  of  120  to  130  inch-pounds. 

B.  Repeat  tiie  procedures  specified  in 
paragraph  A,  above,  at  intervals  not  to 
exceed  3,500  flight  hours. 

C  Alternate  means  of  compNanca  of 
adjustment  of  the  compliance  time,  wiiich 
provide  an  acceptable  teval  of  safety,  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  OfEica.  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  a  FAA  Prindpal  Maintenance 
Inqiector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Los  Angles  Aircraft 
Certification  Office. 

D.  Special  fU^t  permits  may  i>e  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
mamif  acturer  may  obtain  copies  i^Km 
request  to  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard. 
Long  Beach.  California  90846,  Attention: 
Director  of  Publications.  Cl-LOO  (54-60). 
This  information  may  be  examined  at 
the  FAA,  Northwest  Moimtain  Region. 
17900  Pacific  Highway  South,  Seattle, 
Washington  or  die  Los  Angeles  Aircraft 
Certification  Office,  4344  Donald 
Douglas  Drive,  Long  Beach,  California. 

This  Amendment  becomes  effective  June  3. 
1988. 

Issued  in  Seattle.  Washington,  on  May  3, 
198& 

FTederidc  M.  Isaac. 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc  88-10713  Filed  5-12-88;  8:45  am] 
asjJNQ  coot  4»1S.19^ 


14  CFR  Part  71 

lAirspace  Docket  Na  88-ANM-101 

Rock  SprinQai  WY;  Control  Zona 


AOENCV.  Federal  Aviation 
Administration  (FAA).  DOT. 


AcnoNc  Final  nde:  reqoest  for 
comments. 

StiMMAllv:  During  June  1987,  the  Rock 
Springs.  Wyoming  (FAA)  Flight  Service 
Station  reached  personnd  staffing  level 
suffident  to  return  to  fnil-time 
operations.  Therefore,  die  Control  Zone 
at  the  Rock  Springs  Sweetwater  Cotmty 
Airport  has  returned  to  full-time  status. 

DATB:^ective  Date— 0001  UTC,  June 
30, 1988.  Comments  must  be  received  on 
or  before  fune  20. 1988L 

ADDmsKt:  Send  comments  on  the  rule 
to:  Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Air  Traffic 
Division,  ANM-530, 17900  Pacific 
Highway  South,  Seattle,  Washington 
98168. 

The  offidal  docket  may  be  examined 
in  the  Regional  Counsel  Office.  Federal 
Aviation  Administration,  17900  Pacific 
Hi^way  South,  Seattie.  WA  98168. 

An  informal  docket  may  also  be 
examined  during  normal  business  houn 
at  the  Airspace  and  System 
Management  Branch,  ANM-530,  Federal 
Aviation  Administration,  17900  Pacific 
Highway  South,  Seattie,  Washington 
98168. 

FON  nNrmeR  mromiATiON  contact: 
Bob  Brown.  A^All-535.  Federal  Aviation 
Administration,  Dodcet  No.  88-ANM-ia 
17900  Padfic  Highway  South,  C-68966. 
Seattle,  Washington  96168,  Telephone: 
(206)  431-2535. 
SUPPUMBITARY  mFOfUMATION: 

Requeat  for  Comment  on  the  Rule 

Although  this  action  is  in  the  form  of  a 
final  rule,  which  involves  the  change  of 
status  of  the  Rock  Springs,  Wyoming 
Control  Zone  from  part-time  to  full-time 
and  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule.  When  the  comment  period 
ends,  the  FAA  will  use  the  comments 
submitted,  together  with  other  available 
information,  to  review  the  regulation. 
After  the  review,  if  the  FAA  finds  that 
changes  are  appropriate,  it  will  initiate 
rulemaking  proceedings  to  amend  the 
regulation.  Comments  that  provide  the 
factual  basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule  and  determining  whether  additional 
rulemaking  is  needed  Comments  are 
specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  the  need  to 
modify  the  rule. 

The  Rule 

The  purpose  of  this  amendment  to 
S  71.171  of  Part  71  of  the  Federal 
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Aviation  Regulations  (14  CFR  Part  71)  is 
to  change  the  status  of  the  Rock  Springs, 
Wyoming  Control  Zone  firom  part-time 
to  full-time. 

Section  91.171  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.60  dated  January  4, 
1988.  j 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical        I 
regulations  for  which  frequent  ana 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291:  (2)  is  not  a 
"signiflcant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatoiy 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Control  zones. 

Adoption  of  the  Amendment    ■ 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND  1 
REPORTING  POINTS  T 

1.  The  authority  citation  for  Part,  71 
continues  to  read  as  follows:         [ 

Autiiority:  49  U.S.C.  1348(a),  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(8) 
(Revised  Pub.  L  97-449.  January  12. 1983);  14 
CFR  l..e9. 


S  71.171    (Aimndadl 

2.  Section  71.171  is  amended  as 
follows: 


Rock  Springs,  Wymning  (Amaiidad] 

By  deleting  the  words  "This  control  zone  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  i^  the 
Airport/Facility  Directory." 


Issued  in  Seattle,  Washington,  on  April  25. 
1988. 

Tempia  H.  lohiisoa,  Jr., 

Manager,  Air  Traffic  Division,  Northwest 
Mountain  Region. 

[FR  Doc.  88-10710  Filed  5-12-68;  8:45  am) 

aiUMQ  CODE  4S10-1S-M 

14  CFR  Part  71 

(Alrspsc*  Oocktt  Na  84-ASO-5] 

Amendment  to  Transition  Area; 
Elizabeth  City,  NC 

AOCNCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  to  the 
transition  area,  Elizabeth  City,  North 
Carolina,  deletes  an  arrival  area 
extension.  This  action  will  lessen  the 
biutlen  on  the  public  by  raising  the  floor 
of  controlled  airspace  from  700  to  1200' 
above  the  surface  in  this  particular  area. 
The  Weeksville  RBN  which  previously 
supported  an  instrument  approach 
procedure  has  been  decommissioned. 
The  associated  NDB  standard 
instrument  approach  procedure  has 
been  cancelled.  Conseqruently,  a  need  no 
longer  exists  for  the  arrival  extension. 

DATE  Effective  Date:  0901  UTC,  June  30. 
1988. 


;  The  official  docket  may  be 
examined  in  the  Office  of  the  Regional 
Counsel,  Room  652.  3400  Norman  Berry 
Drive,  East  Point,  Georgia  30344. 
telephone:  (404)  763-7646. 
Fon  FUfrrHCR  infomnation  contact:  - 
James  G.  Walters,  Airspace  Section, 
Airspace  and  Procedures  Branch  Air 
Traffic  Division,  Federal  Aviation 
Administration,  P.O.  Box  20636,  Atlanta. 
Georgia  30320,  telephone:  (404)  763-7646. 

The  Rule 

This  amendment  to  {  71.181  of  Part  71 
of  the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  is  to  remove  an  arrival 
extension  fix)m  the  description  of  the 
Elizabeth  City.  North  Carolina, 
transition  area.  The  arrival  extension 
was  predicated  on  the  Weeksville  RBN 
and  an  associated  standard  instrument 
approach  procedure  (SIAP).  Ilie 
Weeksville  RBN  has  been 
decommissioned  and  the  NDB  SIAP  has 
been  cancelled.  Consequently,  a  need  no 
longer  exists  for  the  arrival  extension. 
Because  this  change  reduces  the  burden 
on  the  public  and  is  so  minor,  I  find  that 
notice  and  public  procedure  under  5 
V.S.C.  553(b)  are  unnecessary  because 
this  action  is  a  minor  amendment  in 
which  the  public  would  not  be 


particularly  interested.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Handbook  7400.6D  dated  January  4, 
1988. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fi«quent  and  routine  amendments  are 
necessary  to  keep  them  operationally  ' 
current.  It,  therefore,  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  area. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Autlmrity:  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983);  14 
CFR  11.69. 

$71,181    [Amendsd] 

2.  Section  71.181  is  amended  as 
follows: 

Elizabeth  Qty,  NC  (Amended) 

By  deleting  the  phrase,  "within  3  miles 
each  side  of  the  128*  bearing  from  Weeksville 
RBN.  extending  from  the  8.5-mile  radius  area 
to  8.5-mile8  southeast  of  the  RBN;"  from  the 
present  description. 

Issued  in  East  Point,  Georgia,  on  April  28, 
1988. 
Wmiam  0.  Wood. 

Acting  Manager,  Air  Traffic  Division 

Southern  Region. 

[FR  Doc.  88-10711  Filed  5-12-88;  8:45  am] 

MUJNQ  COOC  4t1»-1S-«l 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administratton 

IS  CFR  Parts  373  and  399 
[Dodtet  Na  80464-8064] 

Editortal  CorrecUone  and  Ctartfications 
Based  on  Amendments  to  ttte 
Commodity  Control  List 

AQCNCV:  Bureau  of  Export 
Administration,  Commerce. 
ACnow  Final  rule. 

summary:  The  Bureau  of  Export 
Administration  maintains;  the 
Commodity  Control  List  (CCL),  which 
lists  those  conunodities  subject  to 
Department  of  Commerce  export 
controls.  This  rule,  which  neither 
expands  nor  limits  the  provisions  of  the 
Export  Administration  Regulations  (15 
CFR  368-399).  makes  editorial 
clarifications  that  conform  certain 
regulatory  provisions  to  recent 
regulatory  amendments  to  the 
Commodity  Control  List,  as  outlined 
below: 

(1)  Supplement  No.  1  to  Part  373  of  the 
Export  Administration  Regulations  lists 
certain  entries  of  the  CCL  that  are 
excluded  from  certain  special  license 
procedures.  CCL  entry  4590B  is  removed 
from  the  Supplement  because 
commodities  previously  controlled  by 
that  entry  are  now  part  of  ECCN 1565A. 

(2)  Certain  commodities  previously 
controlled  under  ECCN  1529A  are  now 
Usted  in  1533A.  At  the  time  of  the 
revision  of  1533A,  some  language  that 
should  have  been  transferred  from 
1529A  was  inadvertently  omitted.  This 
rule  adds  the  correct  language  to  the 
latest  1533A  revision. 

(3)  For  the  sake  of  clarity,  a  note  is 
added  for  ECCN  5999B,  and  the  GFW 
Eligibility  paragraph  for  ECCN  1565A  is 
amended. 

(4)  For  the  sake  of  clarity,  a  paragraph 
is  amended  for  ECCNs  1354A  and  1129A 
to  remove  incorrect  terminology.  In 
addition,  certain  language  inadvertently 
omitted  fiwm  ECCNs  1502A  and  1702A  is 
added. 

EPFECnVE  DATE:  This  rule  is  effective 
May  13, 198& 

FOR  FURTHBI  mFORMATHM  CONTACT 
Patricia  Muldonian,  Office  of 
Technology  and  Policy  Analysis,  Bureau 
of  Export  Administration,  Telephone: 
(202)  377-2440. 
SUPPLEMENTARY  INFORMATION: 

Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 


1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(EAA)  (50  U.S.C.  app.  2412(a)),  exempts 
this  rule  from  all  requirements  of  section 
553  of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553).  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Section  13(b)  of  the 
EAA  does  not  require  that  this  rule  be 
published  in  proposed  form  because  this 
rule  does  not  impose  a  new  control. 
Fiuther,  no  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  be  given 
for  this  rule.  Accordingly,  it  is  being 
issued  in  final  form.  However,  as  with 
other  Department  of  Commerce  rules, 
comments  from  the  public  are  always 
welcome.  Comments  should  be 
submitted  to  Patricia  Muldonian,  Office 
of  Technology  and  Policy  Analysis, 
Bureau  of  Export  Administration,  U.S. 
Department  of  Conunerce,  P.O.  Box  273. 
Washington.  DC  20044. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

4.  This  rule  mentions  a  collection  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  This  collection 
has  been  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0625-0001. 

5.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

list  of  Subjects  in  15  CFR  Parts  373  and 
399 

Exports.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Export 
Administration  Regulations  are 
amended  as  follows: 

1.  The  authority  citation  for  15  CFR 
Parts  373  and  399  continues  to  read  as 
follows: 


Autiiority.  Pub.  L  9S-72. 83  Stat.  503  (SO 
U.S.C.  app.  2401  et  seq.),  as  amended  by  Pulk 
L  97-145  of  December  29. 1981  and  by  Pub.  L 
99-84  of  July  12. 1985;  E.0. 12525  of  July  12. 
1985  (SO  FR  28757.  July  16. 1965):  Pub.  L  95- 
223  of  December  2a  1977  (50  U.S.C  1701  et 
seq.):  EO.  12532  of  September  9. 1965  (SO  FR 
36861.  September  10. 1985)  as  affected  by 
notice  of  September  4. 1986  (51  FR  31925. 
September  8, 1986);  Pub.  L  99-440  of  October 
2, 1966  (22  U.S.C.  5001  et  seq.);  and  E.0. 12571 
of  October  27. 1966  (51  FR  39505.  October  29. 
1986). 

PART  373-lAMENDED] 

2.  In  supplement  No.  1  to  Part  373,  the 
entry  4590  is  removed. 

S399.1    Supptemsnt  No.  1  [Amended] 

3.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List).  Commodity 
Group  1  (Chemical  and  Petroleum 
Equipment),  paragraph  (a)  of  ECCN 
1129A  is  amended  by  removing  the 
phrase  "measured  at  atmospheric 
pressure". 

4.  In  Supplement  No.  1  to  S  399.1  (the 
Commodity  Control  List),  Commodity 
Group  3  (General  Industrial  Equipment), 
ECCN  1354A  is  amended  by  revising  the 
term  "digitally  controlled"  to  read 
"stored  program  controlled"  in  the 
second  Technical  Note  and  in  the 
Advisory  Note  for  the  People's  Republic 
of  China. 

5.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN,  1502A  is  amended 
by  revising  the  Advisory  Note  for  the 
People's  Republic  of  China  reading  as 
follows: 

1502A    Communication,  detection  or 
tracking  equipment  of  a  kind  using 
ultra-violet  radiation,  infrared 
radiation  or  ultrasonic  waves,  and 
specially  designed  components 
therefor. 

*        *        *        *        « 

Advisory  Note  for  tlie  People's  RepubUc  of 
Qiiiui:  Licenses  are  likely  to  t>e  approved  for 
export  to  satisfactory  end-users  in  the 
People's  Republic  of  China  of  thermal 
imaging  cameras  containing  pyroelectric 
vidicons,  designed  for  Are  fighting  and  buried 
detectioa  with  optimum  sensitivity  in  the 
wavelength  range  from  8  to  14  microns. 

6.  In  Supplement  No.  1  to  S  399.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  1533A  is  amended 
by  revising  the  GFW  Eligibility 
paragraph;  by  redesignating  Note  6  as 
(Advisory)  Note  0;  by  removing  from  the 
second  Technical  Note  the  last  sentence, 
which  reads  "(For  logic  and  network 
analyzers  and  transient  records,  see 
ECCN  152gA.)";  and  by  adding  a 
paragrai^  (c)  to  (Advisory)  Note  7  for 
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the  People's  Republic  of  China,  to  read 
as  follows: 
1533A  *  •  • 


CFW  Eligibility:  Commodities  that 
meet  the  technical  specifications 
described  in  Advisory  Notes  5  and  6 
under  this  entry  regardless  of  end-use, 
subject  to  the  prohibitions  contained  in 
i  371.2(c). 


(Advisory)  Note  7  for  the  People's  Republic  of 


(c)  Spectrum  analyzers  employing  time 
compression  of  the  input  signal  for  Fast 
Fourier  Transform  techniques  not  capable  of: 

(1)  Analyzing  signals  with  a  frequency 
greater  than  100  kHz  if  the  instrument  uses 
time  compression,  or 

(2)  Calculating  512  complex  lines  in  less 
than  SO  ms. 

7.  In  Supplement  No.  1  to  S  399.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN 1565A  is  amended 
by  revising  in  the  GFW  Eligibility 
paragraph  the  phrase  "Advisory  Notes 
3, 5, 7.  and  9"  to  read  "Advisory  Note  3, 
5,  7,  or  9". 

8.  In  Supplement  No.  1  to  {  399.1  (the 
Commodity  Control  List],  Commodity 
Group  7  (Chemicals,  Metalloids, 
Petroleum  Products  and  Related 
Materials),  ECCN  1702A  is  amended  by 
adding  a  new  (Technical)  Note  3  and 
(Technical)  Note  4,  to  read  as  follows: 

1702A    Hydraulic  fluids  that  contain 
as  the  principal  ingredient(s) 
petroleum  (mineral)  oils,  synthetic 
hydrocarbon  oils,  non-fluorinated 
silicones  or  fluorocarbons  as 
described  in  this  entry. 
***** 

(Technical)  Note  3:    The  higher  test  ' 
temperature  of  700*  F  sustained  for  six  hours 
is  intended  to  simulate  in  a  shorter  lime  the 
long-term  thermal  effects  at  650*  F. 

(Technical)  Note  4:    A  schematic  of  the 
test  apparatus  is  contained  in  Mil  Spec  MIL- 
H-27eOlA  (USAF). 


9.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List),  Commodity 
Group  9  (Miscellaneous)  ECCN  59998  is 
amended  by  adding  a  "Note"  at  the  end 
of  the  entry  to  read  as  follows: 
SS99B    Saps;  specially  designed 
implements.of  torture;  straight 
Jackets;  plastic  handcuffs;  police 
helmets  and  shields;  and  parts  and 
accessories,  n.e.s. 


Special  Crime  Controls:  •  •  • 

Note:  See  ECCN  1746A  for  controls  on 
police  helmets  containing  50%  or  more 
aromatic  polyamide  fit>er  by  value. 


Dated:  May  la  1988. 
Vincent  F.  DeCain, 

Deputy  Assistant  Secretary  for  Export 

Administration. 

(FR  Doc  88-10750  Filed  5-12-88;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 
[Docket  C-322S] 

Tfie  Silver  Group,  Inc^  Prohltrtted 
Trade  Practices  and  Affirmative 
Corrective  Actions 

AOENCV:  Federal  Trade  Commission. 
ACnON:  Consent  order. 

SUMMAfiY:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
imfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  a 
San  Francisco-based  marketer  of 
artificial  tanning  devices  from 
misrepresenting  that  its  devices  do  not 
pose  for  users  a  risk  of  any  harmful  side 
effect  associated  with  sun  exposure. 
Respondent  is  required  to  have  reliable 
and  competent  scientific  evidence  for 
any  health  or  safety  claim  it  makes  in 
any  advertisement. 
dates:  Complaint  and  Order  issued 
April  13, 1988.* 
FOR  RIRTHER  INFORMATION  CONTACT: 

Brinley  H.  Williams,  Cleveland  Regional 
Office,  Federal  Trade  Commission,  Suite 
500-Mall  Bldg..  118  St.  Clair  Ave., 
Cleveland,  OH  44114.  (216)  522-4210. 
SUPFLEMENTARY  INFORMATION:  On 

Wednesday,  January  27, 1988,  there  was 
published  in  the  Federal  Register,  53  FR 
2230,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  The  Silver 
Group,  Inc.,  a  corporation,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  its 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

"The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13,  are  as  follows:  Subpart— 
Advertising  Falsely  or  Misleadingly: 


'  Copies  of  the  CompUint  and  the  Decision  and 
Order  are  available  from  the  Conuniuion'i  Public 
Reference  Branch,  H-13a  6th  St.  and  Penniylvania 
Ave..  NW..  Washington.  DC  20580. 


S  13.10  Advertising  falsely  or 
misleadingly;  S  13.195  Safety;  S  13.195- 
60  Product;  {  13.205  Scientific  or  other 
relevant  facts:  S  13.210  Scientific  tests. 
Subpart — Corrective  Actions  And/Or 
Requirements:  S  13.533  Corrective 
actions  and/or  requirements;  §  13.533-10 
Corrective  advertising;  { 13.533-20 
Disclosures:  %  13.533-40  Furnishing 
information  to  media;  S  13.533-45 
Maintain  records;  { 13.533-45(a) 
Advertising  substantiation;  §  13.533- 
45(k)  Records,  in  general;  S  13.533-50 
Maintain  means  of  commimication. 
Subpart — Misrepresenting  Oneself  And 
Ck>ods-:<k)od8:  S  13.1590-20  Federal 
Trade  Commission  Act;  §  13.1730 
Results;  S  13.1740  Scientific  or  other 
relevant  facts. 

List  of  Subjects  in  16  CFR  Part  13 

Simtanning  devices.  Trade  practices. 

(Sec.  8.  38  Stat.  721: 15  U.S.C.  46.  Interprets  or 

applies  sec.  5, 38  Stat.  719,  as  amended;  15 

U.S.C.  45,  52) 

Emily  H.  Rock, 

Secretary. 

[FR  Doc.  88-10829  Filed  5-12-68;  8:45  am] 
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DEPARTMEifT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 

[Ti>.  ATF-272:  Re:  Notie*  No.  652] 

Reallgninent  of  tlie  Eloundary  Common 
to  the  Alexander  Valley  and  Chalk  HM 
Viticultural  Areas 

AOENCV:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treastiry. 

ACTION:  Final  rule;  Treasury  decision. 

SUMMARY:  This  final  rule  establishes  a 
realignment  of  the  boundary  common  to 
the  Alexander  Valley  and  Chalk  Hill 
viticultural  areas  so  that  vineyards 
immediately  within  the  north-central  leg 
of  the  boundary  of  the  Chalk  Hill 
viticultxiral  area  would  be  relocated  to 
the  southeastern  comer  of  the 
Alexander  Valley  viticultural  area.  This 
final  rule  is  based  on  a  notice  of 
proposed  rulemaking  published  in  the 
Federal  Register  on  January  20, 1988,  at 
53  FR  1492,  Notice  No.  652.  The 
establishment  of  viticultural  areas  and 
the  subsequent  use  of  viticultural  area 
names  as  appellations  of  origin  in  wine 
labeling  and  advertising  will  help 
consumers  better  identify  wines  they 
purchase.  The  use  of  viticultural  areas 
as  appellations  of  origins  will  also  help 


winemakers  distinguish  their  products 
from  wines  made  in  other  areas. 
EFFECTIVE  DATE:  June  13, 1988. 
FOR  FURTHER  MFORMATION  CONTACT: 

Edward  A.  Reisman.  Specialist,  Wine 

and  Beer  Branch,  Biu^au  of  Alcohol, 

Tobacco  and  Firearms,  Ariel  Rios 

Federal  Building,  Room  6237. 

Washington,  DC  20226.  Telephone:  (202) 

566-7628. 

8UPFLEMENTARY  INFORMATION: 

Background 

On  August  23, 1978,  ATF  published 
Treasury  Decision  ATF-53  (43  FR  37672, 
54624)  revising  regulations  in  Title  27, 
Code  of  Federal  Regulations,  Part  4. 
These  regulations  allow  the 
establishment  of  definite  American 
viticulttiral  areas.  The  regulations  also 
allow  the  name  of  an  approved 
viticultural  area  to  be  used  as  an 
appellation  of  origin  in  the  labeling  and 
advertising  of  wine. 

On  October  2, 1979,  ATF  published 
Treasury  Decision  ATF-^  (44  FH  56692) 
which  added  to  Tide  27  a  new  Part  9 
providing  for  the  listing  of  approved 
American  viticultural  areas.  Section 
4.25a(e)(l)  of  Title  27,  Code  of  Federal 
Regulations,  Part  4,  defines  an  American 
viticultural  area  as  a  delimited  grape 
growing  region  distinguishable  by 
geographical  features. 

Section  4.25a(e)(2),  outlines  the 
procedure  for  proposing  an  American 
viticultural  area.  Any  interested  person 
may  petitition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 
The  petition  shall  include — 

(a)  Evidence  that  the  name  of  th^ 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  features  (climate,  soil, 
elevation,  physical  features,  etc.)  which 
distinguish  the  viticultural  features  of 
th6  proposed  area  from  surroimding 
areas; 

(d)  A  description  of  the  specific 
boimdaiy  of  the  proposed  viticulttiral 
area,  based  on  features  which  can  be 
found  on  United  States  Geological 
Survey  (U.S.G.S.)  maps  of  die  largest 
applicable  scale;  and. 

(e)  A  copy  (or  copies)  of  the 
appropriate  U.S.G.S.  map(s)  with  the 
proposed  boimdary  promlnenUy 
marked.  Establishment  of  tlie  Chalk  Hill 
and  Alexander  Valley  Vitiodtural 
Areas. 

With  the  issuance  of  T.D.  ATF-155  on 
October  21, 1983  and  T.D.  ATF-187  on 
October  24, 1984,  ATF  established. 


respectively,  the  Chalk  Hill  and  die 
Alexander  Valley  viticultural  areas  in 
Sonoma  County,  California.  On  August 
26, 1986,  ATF  issued  T.D.  ATF-233 
which  made  several  revisiotis  to  the 
boimdary  of  the  Alexander  Valley 
viticulttiral  area  including  the  extension 
of  the  southern  leg  of  the  boimdary  to 
include  the  Digger  Bend  area  east  of 
Healdsburg. 

Petition 

By  letter  dated  August  20, 1987,  Ms. 
WiUi  Martin-Hilliard  and  Mr.  Richard 
Godwin,  owners  and  operators  of 
separate  vineyards  sited  on  the  south- 
facing  slopes  of  Bell  Mountain,  filed  a 
petition  to  extend  the  boundary  of  the 
Alexander  Valley  viticultural  area 
approximately  one  mile  south  in  order  to 
include  land  on  which  is  sited  76  acres 
of  vineyards  in  the  watershed  of  Martin 
Creek  which  flows  into  Barnes  Creek  to 
Brooks  Creek  and  the  Russian  River. 
The  petition,  researched  and  prepared 
by  William  K.  Crowley,  a  professor  of 
geography  at  Sonoma  State  University 
in  Santa  Rosa,  California,  documented 
the  name  recognition,  liistory  and 
physical  features  of  this  area  and 
includes  declarations  of  support  bom 
neighbors,  grape  growers  and  local 
winemakers. 

The  petition  included  evidence  that 
the  land  in  the  area  enjoys  name 
recognition  and  shares  similar 
geological  history,  topographical 
features,  soils,  and  climatic  conditions 
as  adjoining  land  within  the  boundary  of 
the  Alexander  Valley  viticultural  area. 

Name 

The  Alexander  Valley  viticultural 
area  was  established  30  days  after  the 
issuance  of  T.D.  ATF-187  which  was 
published  in  the  Federal  Register  on 
October  24, 1984. 

In  early  1981,  the  Hilliards  subdivided 
their  property  and  sold  the  more 
northerly  portion  to  Mr.  Godwin.  Also  in 
1981,  the  Hilliards  planted  55  acres  of 
wine  grape  vines  on  their  portion  of  the 
subdivided  property.  In  1983,  Mr. 
Godwin  established  a  21-acre  vineyard 
on  his  property.  The  Hilliards  and  Mr. 
Godwin  stated  that  these  vineyards  are 
in  closer  proximity  to  vineyards  planted 
in  the  Alexander  Valley  vitiodtural  area 
than  vineyards  planted  in  either  the 
Chalk  Hill  viticultural  area  or  in  the 
Russian  River  viticultural  area.  In  fact,  a 
part  of  Mr.  Godwin's  property,  on  which 
no  grapes  are  presently  planted,  lies 
within  the  existing  boundary  of  the 
Alexander  Valley  viticultural  area. 

The  Hilliards  have  advised  ATF  Uiat 
they  were  unaware  until  the  Spring  of 
1986  that  their  vineyards  had  been 
excluded  from  the  boundary  established 


in  November  1984  for  the  Alexander 
Valley  viticultural  area.  Although  the 
Hilliards  planted  their  vineyards  in  1981, 
they  did  not  establish  permanent 
residence  on  their  property  until 
November  1983. 

Consequendy,  when  ATF  held  a 
public  hearing  in  Sonoma  County  in 
February  1983  to  air  the  petition  filed  by 
the  Alexander  Valley  Appellation 
Committee  in  1981  and  a  second  group's 
petition  to  include  land  north  of 
Geyserville  to  the  Mendocino  County 
line,  the  Hilliards  saw  no  need  to  give 
testimony  at  the  hearing  or  to  file  a 
written  comment 

The  petition  included  a  declaration  of 
support  from  Mr.  Frederick  P.  Furth,  the 
petitioner  for  the  Chalk  Hill  viticultural 
area.  Included  in  Mr.  Furth's  letter  was 
the  statement  "I  have  no  objection  to 
this  (petition)  and  frankly  have  always 
considered  your  vineyards  were  in  the 
Alexander  Valley  Appellation 
originally." 

The  petition  also  included  letters  of 
support  from  Messrs.  Hank  Wetzel, 
Russell  H.  Green,  Jr.,  and  Robert  A. 
Young,  wine  grape  growers  in  the 
Alexander  Valley  viticultural  area,  and 
wine  producer  Michael  G.  Dacres  Dixon, 
all  of  whom  were  members  of  the 
Appellation  Committee  which  filed  the 
June  18, 1981,  petition  to  establish  the 
Alexander  Valley  viticultural  area.  All 
have  demonstrated  great  concern  that 
the  Alexander  Valley  viticultural  area 
be  carefully  defined  and  all  maintain 
that  these  properties  should  have  been 
included  in  the  originally  petitioned 
area. 

The  declarations  supported  the 
petitioners'  statement  that  the  vineyards 
planted  in  1981  on  the  Hilliard  property 
and  in  1983  on  the  Godwin  proper^  "are 
most  closely  associated  with  the 
Alexander  Valley,  both  by  people  living 
in  the  area  and  by  their  proximity  to 
other  Alexander  Valley  vineyards." 

Climate 

Thermograph  readings  for  the 
petitioned  area  were  taken  in  1981  on 
the  HiUiard  property.  These  readings 
suggested  that  the  vineyards  lie  on  the 
boundary  between  Region  I  and  Region 
n.  The  petition  stated  that  the  reading  of 
2,475  heat  summation  units  "is  similar  to 
locations  in  the  southern  end  of 
Alexander  Valley,  though  obviously 
cooler  than  the  central  and  northern 
portions."  The  petition  noted  that 
"because  the  property  is  in  the  boundary 
area  of  regular  summer  fog  intrusions, 
readings  could  vary  considerably  from 
one  year  to  the  next,  with  the  best  guess 
that  the  (1981)  reading  is  a  relatively 
cool  year." 


17IM 


Faderal  RagjatM  /  Vol.  53.  No.  93  /  Friday.  May  13.  198B  /  Sales  and  Regidatians 


Federal  Registet  /  Vol.  53.  No.  93  /  Friday.  May  13.  1988  /  Rules  and  RegulatioM ITPZS 


Soik  j 

T1I9  peuTiofi  stflteQ  thet  tne  pi  iiuJpttl 

sons  m  tllft  Mflriiii  OF661C  AfCB.  nttBeiy. 

Felta  very  gravdiy  loams,  Spreckeis 
loam,  and  Yoio  mfc  kMm,  "repreaent  soil 
series  and  associations  common  to  the 
existing  Alexander  Valley  (vittcuHural 
area)." 

Topognphy  ! 

The  s«iilheastem  leg  of  the  boundary 
of  the  Alexander  Valley  viticllitura^•K« 
extends  in  as  easteriy  directioii  from  the 
summit  of  Chalk  Hfll  to  just  south  of  the 
summit  of  BeBMonntam.  The  Mai<a 
Creek  area  lies  on  the  soaik4sang 
sbpes  of  BeU  Moaitain.  The  viiwjwrds 
are  planted  oa  tow  hiBs  tanging  firam  300 
to  400  £eet  above  sea  level  Part  of  dM 
petitioaed  area  was  witUa  the  Pram 
Creak  drainage  aad  part  was  within  the 
Brooks  Creek  dnrinapr  The  points  of 
cmrfluRnoe  where  the  waters  in  these 
streams  flow  into  the  Russian  River 
were  within  the  boundary  of  the 
Alexander  Vdlcy  vitieBkural  area.  The 
terrain  of  the  ChaBi  HiM  vitkniturai  area 
to  the  sonih  aad  west  of  the  petitianed 
area  waa  higher  in  etovatwp  and  more 
rugged  than  that  of  dK  petttwaad  area. 

ChaBi  Hill  Viticultural  Area 

ne  propesal  te  reviae  the  boandaiy 
of  the  Aiexaader  V^ley  viticultural  area 
aSectad  a  portioQ  of  the  betaidary 
coouBoa  to  the  ChaUc  HiU  viticdtiiral 
area.  The  petitioners  teqoested  that  the 
common  boundary  between  the  two 
vMcultura]  areas  be  reaUgned  so  as  to 
extend  the  soutfaem  1^  of  die  booodary 
for  the  Alexander  Valley  viticultural 
area  and  to  curtail  the  nortii-ceBfral  leg 
d  the  boundary  for  ChaUc  HiU 
viticultiiral  area. 

The  statement  from  the  petitioner  for 
the  Chalk  Hill  viticoltural  area,  the 
letters  of  support  from  the  original 
petitioners  for  the  Alexander  Vatt^ 
appellation,  and  the  physical  proximity 
of  the  vineyards  in  the  petitioned  area  to 
vineyards  within  the  present  boundary 
of  the  Alexander  Valley  vitioaltmal  area 
supported  the  criteria  for  lastory  and 
recognition  of  name.  The  linfted    , 
clmatic  data  suggested  that  the     I 
petitioned  area  lies  in  a  transitiftnaj 
space  between  the  inland  "coastal 
warm"  Alexander  Valley  viticaUural 
area  and  the  Chalk  HiU  viticulhiral  area. 
The  latter  encompasses  the  higher 
elevation  "coastal  warm"  areas  near 
Mark  West  Springs  as  weU  as  the 
"coastal  coel"  basin  of  the  Russian 
River  south  of  Fltcfa  Mountain. 


Nottoe  ef  Proposed  RidemaJdng 

Cta  January  2a  1088.  Notice  Na  162 
was  published  in  the  Federal  Regiater 


with  a  30-day  aiiiim>nt  period.  The 
notice  was  titled  "Hnslig— iii  irf  the 
Boundary  CoBunsn  to  the  Afaxander 
VaUey  aid  Chalk  Hfll  Vilicdtwal 
Areas."  la  that  aotice  ATF  iavitad 
comments  from  all  interested  parties. 
Hiree  oemmoits  were  reosivsd  dving 
the  caennent  period. 

One  coaunenter  with  a  winefy  located 
in  Alexander  Valley  claimed  that  it  used 
the  appellation  "Alexander  VaUey" 
since  the  1975  vintage.  The  commenter 
supiMTted  the  prepesed  raalgmnent  of 
the  bonndary.  A  second  connealer 
supported  thie  reaUgmnent  The 
commeatar  said  th«t  the  «ea  to  be 
added  to  the  Alexander  VaUey 
viticnUnral  area  had  very  similar 
climate,  soil  and  tapogrephy  to  diat 
vitiorftiaal  area.  The  commenter 
concnired  with  Ae  proposal  to  realign 
the  boandaiy.  The  third  commenter  also 
concarred  arith  the  proposal  because  the 
reaUgnmeat  increasing  the  Alexander 
Valley  viticohural  aree  aeimage  would 
more  aocarately  describe  vineyard  land 
that  had  similar  geological  history, 
topographical  faatores.  soUs  and 
climatic  coaditians. 

Realignment  of  Common  Boundary 

The  description  of  the  boendary  of  the 
estabUshed  Alexander  VaUey 
viticultural  area.  a»  found  in  27  CFR 
9.53,  is  nniifnrted  to  iodnde  ail  of  section 
28  and  portioas  of  sectieas  27. 2a  33  and 
34  in  Township  9  N..  Range  8  W.  The 
description  of  the  boundary  of  the 
estebbshed  ChaU(  HiU  viticultnral  area, 
as  fooad  in  27  CFR  9.52.  is  —— ««^^f  to 
exclude  all  of  section  28  and  portions  of 
sections  27, 29,  33  and  34  in  Township  9 
N.,  Range  8  W.  The  amended  bomidary 
description  appews  m  die  regulation 
portion  of  Ais  ndemaldng. 

MisceDaneoos 

ATT  does  not  wish  to  give  the 
impression  by  approving  this 
reaUgnment  of  the  boandary  eoannon  to 
the  Alexander  VaUey  and  ChaOc  HiU 
viticultHral  areas  that  it  is  approving  or 
endorsing  the  qnaUty  of  tin  wine 
derived  faoaa  these  two  viticultural 
areas.  ATF  is  anvoving  these 
viticaltaral  areas  as  b^ig  distinct  and 
not  better  than  other  areas.  By 
approving  these  reaUgnments.  wiae 
producers  within  these  areas  are 
allowed  to  claim  a  diatinctioB  on  labels 
and  advertisranents  as  to  the  arigia  of 
the  grepes.  Any  ooamerdal  advantage 
gained  can  oidy  cosse  from  iiiinuiaii 
acceptance  of  wines  from  "Alexander 
VaUey"  aad  "Chalk  HUl." 

Regulatory  Flexibility  Ad 

The  provisiou«  tif  the  Regulatory 
Flexibility  Act  relating  to  a  final 


regdatiay  flexibUity  anemia  (S  IL&C 
604)  are  aot  ai^dicable  to  this  final  rule 
because  it  uritt  not  have  a  Hj"*^*"^ 
ecoaoBiic  impact  f*  a  substantial 
number  of  smaU  entities.  His  final  rule 
wiU  not  impose,  or  otherwise  cause,  a 
significant  increase  in  reperting. 
recordkeepiag.  or  other  r"T''«~"' 
bwdens  oa  a  substantial  number  of 
small  entities.  The  final  rule  is  not 
expected  to  have  significant  secondary 
or  incidental  effects  on  a  substantial 
number  of  smaU  entities. 

Accordingly,  it  is  hereby  certified 
under  the  previsions  of  section  3  of  the 
Regulatory  FlexUiiti^  Act  (5  ILS.C. 
605(bU  Oiat  this  final  rule  wUl  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  smaU  entities. 


Executive 


12291 


In  compliance  with  Executive  Order 
12291.  ATF  has  determined  that  this 
final  rule  is  not  a  "major  rule"  since  it 
wiU  not  result  in: 

(a)  Aa  annual  eSiect  on  die  economy 
of  100  miUian  or  more; 

(b)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  state,  or  local  government 
agenciea.  or  geo^aphic  regions:  or 

(c)  Significant  adverse  effects  on 
competitioa.  employaunt.  investment, 
productivity,  innovatioB.  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreipi- 
based  enterprises  in  domestic  or  export 
mackets. 

PapenvoiK  Reauclion  Act 

The  provisions  of  the  Papowork 
Reduction  Act  of  loaa  Pub.  L  96-511. 44 
U.S.C  Chapter  35,  and  its  implementing 
regulations.  5  CFR  Part  1320.  do  not 
apply  to  this  final  rule  because  no 
requirement  to  ooUect  infonnation  is 
imposed. 

Drafting  Infarmation 

The  principal  author  of  this  document 
is  Edward  A.  Reiaaum.  Wine  and  Beer 
Branch.  Bureau  of  Alcohol  Tobacco  and 
Firearms. 

List  of  Oafciiitta  hi  27  CFR  PeH  > 

Administrative  practice  and 
procedure.  Consumer  protection. 
Viticultural  areas.  Wine. 

Authority  and  Issuance 

Title  27,  Code  of  Federal  Regulations. 
Part  9,  American  Viticultural  Areas,  is 
SBwndedas  fbUows: 

PART»-CiMWBIDEDl 


1 1.  Tlie  authority  citatian  for 
27  CFR  Part  9  continues  to  read  as 
follows: 


.  AudMMity:  27  U.S.C  206. 

Par.  2.  ATF  is  amending  §  9.53  of 
Subpart  C  of  TiUe  27.  Code  of  Federal 
Regulations,  Part  9,  by  removing  existing 
paragraphs  (c)(27)  and  (c)(28), 
redesignating  paragraphs  (c)(29)  through 
(c)(40)  as  paragraphs  (c)(35)  through 
(c)(46),  and  adding  new  paragraphs 
(c)(27J  through  (c)(34)  to  read  as  follows: 

99.S3    Alexander  VaHey. 

■  (c)  Boundary.  *  *  * 

(27)  Then  south  from  said  peak,  in  a 
straight  line,  approximately  0.2  mile  to 
the  point  where  Chalk  Hill  Road  crosses 
Brooks  Creek  (on  the  Healdsbuig 
Quadrangle  map); 

(28)  Then  souUieasteriy, 
approximately  1.3  miles,  along  the 
roadbed  of  Chalk  Hill  Road  to  the  point 
near  the  confluence  of  Brooks  Creek  and 
Barnes  Creek  where  Chalk  HiU  Road 
intersects  an  unnamed  unimproved  road 
(known  locaUy  as  Spuigeon  Road)  that 
parallels  Baroes  Creek  in  section  32, 

T.  9  N..  R.  8  W.; 

(29)  Then  easterly,  approximately  0.45 
mileralong  said  road  (known  locaUy  as 
Spurgeon  Road)  to  the  point  where  the 
road  is  intersected  by  an  unnamed 
unimproved  road  (known  locally  as  the 
access  to  the  Shurtleff  Ranch)  in  section 
33,T.9N..R.8W.: 

(30)  Then  continuing  along  the 
imnamed  unimproved  road  (known 
locally  as  the  access  to  the  Shurtleff 
Ranch),  approximately  1.33  mUes,  in  a 
generaUy  easterly  direction,  to  the 
eastern  terminus  of  said  road  at  a  smaU 
dwelling  along  the  north  fork  of  Barnes 
Creek  in  section  34,  T.  9  N.,  R.  8  W.  on 
the  Marie  West  Springs,  California. 
Quadrangle  map: 

(31)  Then  easterly  along  the  north  fork 
of  Barnes  Creek,  approximately  0.5  mile, 
to  the  point  in  the  northeast  comer  of 
section  34,  T.  9  N.,  R.  8  W.  where  the 
north  fork  of  Barnes  Creek  intersects  the 
east  line  of  section  34,  T.  9  N.,  R.  8  W.; 

(32)  Then  north,  approximately  0.65 
mile,  along  the  east  lines  of  sections  34 
and  27,  T.  9  N.,  R.  8  W..  to  Uie  point  at 
which  an  unnamed  unimproved  road 
which  parallels  the  south  bank  of  Martin 
Creek  intersects  the  eastern  border  of 
section  27,  T.  9  N.,  R.  8  W.; 

(33)  Then  in  a  generaUy  northwesterly 
direction,  approximately  1.07  miles, 
along  said  road  to  the  point  at  which  the 
road  is  crossed  by  the  west  line  of 
section27,T.9N.,R.8W.; 

(34)  Then  north,  approximately  0.08 
mile,  along  the  west  line  of  section  27,  T. 
9  N.,  R.  8  W..  to  the  southeast  comer  of 
sertion  21.  T.  9  N..  R.  8  W.; 


Par.  S.  ATF  is  amending  S  9.S2  of 
Subpart  C  of  TiUe  27.  Code  of  Federal 
Regulations.  Part  9.  by  removing  existing 
paragraphs  (c)(13)  and  (c](14]. 
redesignating  paragraphs  (c)(15)  through 
(c)(24)  as  paragraphs  (c)(21)  through 
(c)(30),  and  adding  new  paragraphs 
(c)(13)  through  (c)(20)  to  read  as  foUows: 

S9.52    ChakHa. 


(c)  Boundary.  *  •  * 

(13)  Then  southerly,  approximately 
0.08  mile,  along  the  west  line  of  section 
27,  T.  9  N..  R.  8  W..  to  the  point  at  which 
an  unnamed  imimproved  road  which 
paraUels  the  south  bank  of  Martin  Creek 
intersects  the  west  line  of  section  27. 
T.9N..R.8W.; 

(14)  Then  southeasterly, 
approximately  1.07  mUes,  along  said 
road  to  the  point  at  which  the  road  is 
crossed  by  the  east  line  of  section  27. 
T.  9  N.,  R.  8  W.; 

(15)  Then  southeriy.  approximately 
0.65  mUe,  along  the  east  lines  of  sections 
27  and  34.  T.  9  N.,  R.  8  W..  to  the  point  in 
the  northeast  comer  of  section  34,  T.  9 
N.,  R.  8  W.  where  the  north  fork  of 
Barnes  Creek  intersects  such  line  in 
section  34,  T.  9  N..  R.  8  W.; 

(16)  Then  continuing  along  the  north 
foric  of  Barnes  Creek,  approximately  0.5 
mile,  in  a  generaUy  westerly  direction  to 
a  smaU  dwelling  at  the  eastern  terminus 
of  an  unnamed  unimproved  road  (known 
locally  as  the  access  to  the  Shurtleff 
Ranch]  in  section  34,  T.  9  N.,  R.  8  W.; 

(17)  Then  continuing  in  a  generaUy 
westerly  direction,  approximately  1.4 
miles,  along  the  unnamed  unimproved 
road  (known  locally  as  the  access  to  the 
Shurtleff  Ranch)  to  its  intersection  with 
an  unnamed  unimproved  road  (known 
locally  as  Spurgeon  Road)  in  section  33. 
T.  9  N.,  R.  8  W.  on  the  Healdsbuig, 
California,  Quadrangle  Map: 

(18)  Then  westerly,  approximately 
0.45  mUe,  along  the  unnamed 
unimproved  road  (known  locally  as 
Spurgeon  Road)  to  the  point  where  the 
road  intersects  Chalk  HiU  Road  in 
section  32,  T.  9  N..  R.  6  W.; 

(19)  Then  in  a  generally  northwesterly 
direction,  approximately  1.3  miles,  along 
Chalk  HiU  Road  to  the  point  where 
Chalk  Hill  Road  crosses  Brooks  Creek  in 
section  29,  T.  9  N.,  R.  8  W.; 

(20)  Then  north  in  a  straight  line, 
approximately  0.2  mile,  to  the  top  of  a 
peak  identified  as  ChaUi  HiU: 


Signed:  April  15. 1968. 
StepiMn  E.  fuggliis. 
Director. 

Approved:  April  27, 1968. 
John  P.  Simpaoo. 

Deputy  Assistant  Secretary  (Regulatory, 
Trade  and  Tariff  Enforcement). 
[PR  Doc.  88-10642  FUed  S-12-68: 8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2619 

Vakiitlon  of  Plan  Dane  file  in  SinQle 
Einployar  Ptansj  AmaiMlniant  AdopUnQ 
Additional  PBGC  Rate* 

AOCNCr.  Pension  Benefit  Guaranty 
Corporation. 

action:  Final  rule. 


:  This  amendment  to  the 
regulation  on  Valuation  of  Plan  Benefits 
in  Single-Employer  Plans  contains  the 
interest  rates  and  factors  for  the  period 
beginning  June  1, 1988.  The  use  of  these 
interest  rates  and  factors  to  value 
benefits  is  mandatory  for  some 
terminating  single-employer  pension 
plans  and  optional  for  othen.  The 
Pension  Benefit  Guaranty  Corporation 
adjusts  the  interest  rates  and  factors 
periodicaUy  to  reflect  changes  in 
financial  and  annuity  markets.  This 
amendment  adopts  the  rates  and  factors 
appUcable  to  plans  that  terminate  on  or 
after  June  1, 1988,  and  will  remain  in 
effect  until  the  PBGC  issues  new  interest 
rates  and  factors. 

EFFCCnvc  date:  June  1, 1988. 

ran  RMTHER  INFOMMATION  CONTACT: 

John  Foster,  Attorney,  Office  of  the 
General  Counsel  Code  22508,  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street  NW..  Washington.  DC  20006. 202- 
778-8824  (202-778-8859  for  TTY  and 
TDD  only).  These  are  not  toU-free 
numbers. 

StlPPLSMCNTAIIV  INFORMATION:  The 
Pension  Benefit  Guaranty  Corporation's 
("PBGCs")  regulation  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
(29  CFR  Part  2619)  sets  forth  the 
methods  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  under  TiUe  IV  of  the  Employee 
Retirement  Income  Sectirity  Act  of  1974, 
as  amended  ("ERISA").  The  recent 
amendments  to  Title  IV  made  by  the 
Pension  Protection  Act  ("PPA"),  a  part 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1987,  increase  the  amount  of  plan 
benefits  for  which  an  employer  is 
responsible  upon  plan  termination. 
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These  new  tenninaiian  rale*  apply  to 
plan  teminatioiu  with  napeet  to  lailMdi 
the  60-day  advance  notice  to  affected 
parties  (the  notice  of  intent  to  terminate) 
is  issued  after  December  17, 1987.  (For 
more  detail,  see  the  raCCs  Notice  of 
Revised  Tennmation  Roles.  SS  FR 1905 
(January  22, 1988).)  However,  the  PPA 
does  not  change  the  TMe  IV  vahiatien 
rules. 

uuuei  auieiiuea  oz\ion  secnon 
4041(c),  ail  plaas  washing  to  tenninate  ia 
a  distress  termination  must  value 
guaranteed  benefits  and  "benefit 
liabiUties",  i.e.,  ail  benefile  provided 
under  the  plan  as  of  the  plan 
tenaia«H«a  dale,  aaiag  tiw  iar^dns  aet 
forth  ia  Part  28Mi  Plaas  tefnfaat^  in  a 
standard  terminatiaa  may.  far  parpeaes 
of  the  notice  given  to  the  reCC  use 
these  fianairiM  to  valae  beaefit 
Uabilities,  although  this  is  not  requiced. 
(Such  plans  may  value  benefit  liabilities 
tnat  are  payable  as  annuities  on  the 
basis  of  a  qualifyiae  bid  abtained  fipoai 
anianaer.) 

Piaa  that  tenoinate  on  or  afier 
laaaaiy  1. 1MB  (the  cffsctive  date  of  the 
Sia|ie-&^aoyer  F^Bstoa  Plaa 
Amendaaats  Act  of  ISBB)  aad  isiasd 
notices  of  iatoni  to  tenaaate  priar  to 
Oeca^er  la  tt87.  or  agamt  which  Am 
PBGC  iartitotod  invohi^Hy  WnBinRiioa 
praeaadiags  before  that  date,  sh^ 
conliaae  to  be  respamiUe  ier  benefit 
commitmente  uader  the  plan  and  to 
value  fuamatead  hfrfite  aad/or 
beaefil  coBiaHtaieDte. 

Appendix  B  in  Part  2629  sets  forth  the 
interest  rates  and  faclofa  that  are  to  be 
used  ia  the  formulas  coataiaed  in  At 
regulation.  Because  these  rates  and 
factors  are  intended  to  reflect  Twgn* 
conditions  in  the  financial  and  annuity 


markets,  &  ianaenpary  to  iqidBte  tha 
rata*  and  factoE*  peckidical^. 

Tha  natas  aad  foeton  canenlly  in  ate 
have  been  ia  effect  smoe  April  1. 1S88 
(53  FK  8454  (Macch  15.  IBU^  Chai^Ba 
in  tha  financial  and  annuity  madcate 
now  require  an  increase  in  those  rate*. 
Accordingly,  thi»  aaatiMJaifnt  <t4tdff  to 
Appendix  B  a  new  set  of  interest  rates 
and  factors  for  valuing  benefits  in  plans 
that  terminate  on  or  after  June  1, 1988, 
which  set  reflects  an  increase  of  Mi 
percent  in  the  immediate  interest  rate  to 
8  percent. 

Generally,  die  interest  rates  and 
factors  wifl  be  in  effect  for  at  least  one 
BMNith.  However,  any  published  rates 
and  factors  wtfl  pemaia  ia  eSect  aaiM 
sach  tiaw  aa  die  PBGC  paUiahes 
anolber  amenthneat  diangiag  tfaem.  Aay 
change  in  the  rates  normally  wdl  be 
published  in  the  Fadetal  Pwgi«ty  by  the 
15th  of  the  month  precedii\g  the  effective 
date  of  the  new  rates  or  as  close  to  that 
date  as  circumstances  permft. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  iw^wacticabte  and  uua<iiay  to  the 
pahfic  intenaL  This  fsadiagia  baaad  on 
the  need  to  detemdne  aad  issue  near 
interest  rates  aad  foctors  praaiplly  so 
that  the  Eates  caa  r^ect.  aa  accueately 
as  poasible,  cacrait  laedBet  oaaditioao. 

Because  of  the  aeed  to  provide 
immediate  guidance  for  the  valuaHoa  of 
benefits  in  plans  that  wifl  terminate  on 
or  after  June  1, 1968,  and  because  no 
adjustment  by  ongoing  phms  ia  required 
by  tns  amendment,  the  WBGC  finds  that 
good  caase  exists  for  making  the  rates 
set  forth  in  this  aBiendment  effective 
less  thm  90  dajrs  after  pabfication. 

Thm  race  has  detenniaed  that  this  is 
not  a  "major  rule"  uader  tha  cdtena  set 


forth  in  Executive  Or4ar  12281. 1 
it  will  not  result  ia  an  anaual  affect  oa 
the  arnfMimy  of  $MX)  aufllaB  OT  BtOEe.  a 
major  inoaaaa  in  caste  for  CQOsuBecs  or 
individual  iadaatries.  or  signiBcant 
adverse  afiiecte  on  competition, 
emplaymeat.  investment  productivity, 
or  innovatioB. 

lial  of  SaHaoto  in  at  CrS  part  »19 

Employee  benefit  plana,  Psasian 
insurance.  Pensions. 

In  consideration  of  the  faregomg.  Part 
2610  of  Chapta  XXVI.  Title  20.  Code  of 
Federal  Regulatraaa.  ia  heaeby  aneaded 
as  follows: 

PART  261»-{  AMENDED] 

1.  The  authority  citation  for  Part  2819 
continoea  to  read  as  foliows: 

Aulfaadir-  29  U.&C  laoi^a).  U02(bK3V 
1341. 1344. 1362.  as  amended  by  sees. 
11001(a),  11007-11000,  Tnnfi(c)tl2Hc)(13) 
and  llOllfa).  Pub.  L  W-27Z,  no  Stat.  23»- 
24a.  844-352, 274  aad  253-257  and  by  sees. 

0312-43,  Pab.  L  ma-aas,  wi  Stat  133a 


2.  Bate  Set  73  of  Appendix  B  ia  revised 
and  Rate  Set  74  of  Appeaifix  B  is  added 
to  read  as  follows,  llie  iatnxhictory  text 
is  republished  for  the  convenience  of  the 
reader  aad  remains  uachanged. 


Uaad  to  Value  Immadiate  and  Dafonad 
Amuiitias 


In  ths  tabte  that  iaitews.  toe  i 
annuity  rate  ia  aaed  io  wakie  iauoediate 
annuities,  to  compute  the  qaantity  "Gy"  ku 
deferred  amuiities  and  to  4aliw  both  portions 
of  a  refund  anauity.  An  interest  rate  of  S% 
shall  be  used  to  value  death  benefits  other 
tbaa  the  decreasing  term  insarance  portion  of 
a  ferand  aiuraity.  For  deferred  annuities,  ki. 
ki.  kj.  ■•  aad  m.  are  defined  ia  f  2BI9.4S. 


fMasei    ' 

For  plans  «rtba 
OaorAllar 

¥riuationdala 

1 a,i,i 

(paroMit) 

k> 

Id 

k. 

Ik 

rk 

a 

7* 
74 

* 

4.t-88 
6-1-88 

a 

•-1-88 

• 

73S 

8.00 

• 

ItFOO 
1il725 

IXSTS 
t.0880 

a 

10400 
1.0to8 

a 

7 
7 

a 

8 

8 

Kadifeaa  P.  UtpofT. 

Executive  Director,  Peaaion  Benefit  Gmuanty 

Corporation. 

[FR  E)oc  86-10717  Filed  5-12-88;  8:45  aiaj 


action:  Pinal  rule. 


29CFRPart267« 


VahjatkMi  af  Plan  Baoaflta  and  Plan 
Aaaata  FoBoadas  llaaa  Wtthdcawal- 
Intaraat  Rataa 

AOENCT:  Pension  Benefit  Guaranty 
Corporation. 


suMMamr  Iliis  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Valuation  of  Han  Denefite 
aaui  Plan  Aaaeta  Ftdfanriag  Maaa 
Witiidrawal  (29  CFR  Part  28^).  The 
regulation  prescribes  mlea  for  valuiag 
benefits  arid  certain  aasete  at 
multiemployer  plans  tuidar  aectiooa 
4219(c)(lJ(D)  and  4281(b)  of  tiie 
EmpKiyee  Retirement  Income  Security 
Act  of  1974.  Section  2878.15(c)  of  the 
regulation  cuiitaiiis  a  table  setting  forth, 
for  each  calendar  month,  a  series  of 


interest  tales  to  be  used  in  any 
valuation  performed  as  of  a  valuation 
date  arithin  diat  calendar  month.  On  or 
about  the  fifteendi  of  each  ■oath,  the 
PBGC  publishes  a  new  entry  in  the  table 
for  the  foDoMdng  monft.  whether  or  not 
the  rates  are  nhangiag.  Hus  aatendment 
adds  to  the  table  the  rate  series  for  the 
month  of  June  1988. 

EFMCnW  DA«K  Jaae  1, 1988. 


roa  MRmMR  wpowMMmoN  coiSfACT: 
Deborah  C  Moiphy,  Attorney,  Office  of 
the  General  Coinisel  (22590),  Penaitm 
Benefit  Guaranty  Corporation,  2020  K 
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Street  NW..  Washington  DC  20006: 202- 
778-8820  (2(B-778-8859  for  TFY  and 
TDD).  (These  are  not  toll-free  numbers.) 

SUPPIfMBtTANV  IWronMATtOMt  The 
PBGC  finds  that  notice  of  and  public 
comment  on  thia  amendment  would  be 
impacticaUe  and  contrary  to  the  public 
interest  and  that  there  is  good  cause  for 
making  this  amendment  effective 
immediately.  These  findings  are  based 
on  the  need  to  have  the  interest  rates  in 
this  amendment  reflect  market 
conditions  that  are  as  nearly  current  as 
possible  and  the  need  to  issue  the 
interest  rates  promptiy  so  that  they  are 
available  to  the  public  before  the 
beginning  of  the  period  to  adtich  diey 
apply.  (See  5  U.S.C.  533  (b)  and  (d).) 
Because  no  general  notice  of  pn^Mwed 
rulemaking  is  required  for  this 


amendment  the  Regulatoiy  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C 

601(2)). 

The  PBGC  has  also  determined  that 
this  amendment  is  not  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12291  because  it  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
mora;  or  create  a  major  increase  in  costs 
or  prices  for  consuoiers,  individtial 
industries,  or  geographic  re^ons;  or 
have  significant  adverse  effects  oo 
competition,  employment  investment  or 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  aiarkete. 

List  of  Sobjecta  fai  29  CFR  Part  287B 

-  Emplojree  benefit  plans.  Pensions. 


In  consideration  of  the  foregoing.  Part 
2676  of  Subchapter  H  of  Chapter  XXVI 
of  Tide  28.  Code  of  Federal  Regulations, 
is  amended  as  follows: 

PAirr  2e76-VALUATION  OF  PLAM 
BENEFITS  AND  PUW  ASSETS 
FOLLOWINQ  MASS  WITHORAWAL 

1.  The  authority  dtetion  for  Part  2876 
continues  to  reed  as  follows: 

Authority:  29  U.S.C  1302(bU3). 
13B9(c)(lMD),  and  1441(b)(1). 

2.  In  {  2676.15,  paragraph  (c)  is 
amended  by  adding  to  the  end  of  the 
table  of  interest  rates  therein  the 
following  new  entry: 


S2C78.1S 

*         •         •         • 

{c)  Interest  rates. 


For  valuation 

dates 
occurring  in 
the  month: 


The  values  of  4  are: 


fio 


ht 


ht 


h4 


tu 


~  w 

June  1988 08675       .085         .09      .086         08.07375.07375.07375.07375.07375     .0675     .0675     .0675     .0875     J0675 


.06 


Issued  at  Washington,  DC,  on  tiiis  6tli  day 

of  May  1988. 

KatUaea  P.  UtgofT, 

Acting  Executive  Director.  Pension  Benefit 

Guaranty  Corporation. 

(FR  Doc.  86-10718  Filed  5-12-88;  8:45  an) 


DEPARTMENT  OF  TRANSPORTATION 

Coaat  Guard 

33  CFR  Part  110 
[CQOt1-88-«9) 

Anchorage  Ground;  San  Frandaco  Bay 

AOBICV:  Coast  Guard.  DOT. 
ACnON:  Final  rule. 


suMMAinr:  Shoaling  off  Benicia. 
California  has  forced  the  Coast  Guard  to 
reposition  Carquinez  Strait  buoy  nimiber 
25.  Coast  Guard  light  list  iramber  6780, 
to  allow  adequate  water  depth  for 
vessels  transiting  the  channel.  This 
action  routes  vessels  into  existing 
Anchorage  25.  A  temporary  Safety  Zone 
deleting  Anchorage  25  and  estebhshing 
two  new  anchorages  has  been  created 
by  the  Captain  of  the  Port,  San 
Francisco  to  reduce  the  risk  of  coDisioiL 

As  presentiy  configarad.  Andwrage 
25  poses  a  hazard  to  navigatioiu  Vessels 
using  Anchorage  25  are  in  an  outeide 
bend  in  the  river  and  pose  an  excessive 


risk  to  navigation.  Vessels  using  the  two 
proposed  anchorage  areas  would  pose 
less  threat  to  navigation. 
DATES:  This  regulation  becomes 
effective  on  20  May  1988.  Commento 
must  be  received  on  or  before  June  13, 
1988. 

ADDRESSES:  Comments  should  be 
mailed  to  Commanderfoan),  Eleventh 
Coast  Guard  District  Union  Bank 
Building.  Rm  702. 400  Oceangate,  Long 
Beach,  CA  90822-5399.  The  comments 
and  other  materials  referenced  in  this 
notice  will  be  available  for  inspection 
and  copying  at  Cmnmander.  Eleventh 
Coast  Guard  District,  Office  of  Aids  to 
Navigation,  Room  701. 400  Oceangate, 
Long  Beach.  CA  90822-5399.  Normal 
office  hours  are' between  7:30  a.m.  and 
4K)0  p.m.,  Monday  through  Friday, 
except  holidays.  Commento  may  also  be 
hand-delivered  to  this  address. 
FOR  FURtNIR  IMFORMATION  CONTACT. 
Lieutenant  Junior  Grade  Kfichael  {. 
Lodge,  Office  of  Aids  to  Navigation, 
Eleventh  Coast  Guard  District  400 
Oceangate,  Long  Beadi,  CA  90622-5399. 
Phone  number  (213)  499-5410. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C  553.  a  Notice 
of  Proposed  Rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exista  for  maldng  it  effective  in 
less  than  30  days  fit>m  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have  been 


contrary  to  public  interest  fanmediate 

action  is  needed  to  prevent  vessels  from 
groimding  in  uncharted  shoal  areas  and 
to  ensure  deep  draft  vessels'  safe  transit 
of  the  area. 

Although  this  regulation  is  published 
as  a  final  rule  without  prior  notice,  an 
opportunity  far  public  comment  is 
nevertheless  desirable  to  ensure  that  the 
regulation  is  both  reasonable  and 
workable.  Accordingly,  persons  wishing 
to  comment  may  do  so  by  submitting 
written  comments  to  the  office  hsted 
under  "ADDRESS "  in  this  preamble. 
Commenters^hould  include  their  names 
and  addresses,  and  identify  the  docket 
number  for  the  regulation.  Based  upon 
commento  received,  the  regulation  may 
be  changed. 

Drafting  Infdimation 

The  drafters  of  this  notice  are 
Lieutenant  Junior  Grade  Michael  J. 
Lodge,  project  officer.  Lieutenant 
Commander  James  Spitzer,  project 
officer  and  Ueutenant  G.  R.  WheaUey. 
project  attorney,  Eleventh  Coast  Guard 
District  Legal  Office. 

DiscuasioB  of  Propoaed  Regulation 

The  Twelfth  Coast  Guard  Disbict  dis- 
established and  combined  with  the 
Eleventh  Coast  Guard  District  on  1  July 
1987  (FR  21  April  1987  pg.  13082), 
proposed  changes  to  Anchorages  Nos.  5 
and  25  in  San  Frandaco  Bay  and 
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Carquinez  Strait  (CGD12-87-01.  FR  3 
March  1987  pg.  6347].  Action  had  not 
been  taken  on  this  proposal  prior  to  the 
District  change.  The  proposal  under 
docket  CGD12-87-01  is  vvithdrawn.  , 
However,  under  the  authority  of  the  ' 
Commander,  Eleventh  Coast  Guard 
District,  it  is  in  part  set  forth  in  this  new 
docket  The  two  comments  received 
previously  will  be  considered  in  this 
new  docket. 

Anchorage  25  is  located  in  the  outside 
of  a  difficult  bend  in  the  river  with 
strong  currents,  frequent  high  winds  and 
seasonal  fog:  vessels  anchoring  within 
Anchorage  25  can  interfere  with  passing 
deep  draft  traffic.  The  movement  of 
buoy  25  325  yards  southeast  to  position 
38*-(n'-59.6'  N.  122*-00'3a7'  W 
further  encroaches  on  the  usefulness  of 
Anchorage  25  by  routing  traffic  into 
existing  anchorage  25.  Because  of  the 
hazard  of  anchoring  vessels  in 
Anchorage  25,  due  in  part  to  the  re- 
positioning of  buoy  25,  the  Coast  Guard 
has  deleted  Anchorage  25  and  created 
two  new  anchorages,  numbers  22  and 
23. 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  471  as  set  out  in  the  authority 
citation  for  all  of  Part  110. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and  non- 
significant under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26. 
1979).  The  economic  impact  of  this  rule 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
Deletion  of  Anchorage  25  will  not     I 
reduce  the  available  anchorage  areas 
due  to  the  addition  of  Anchorages  22 
and  23.  The  addition  of  Anchorages  22 
and  23  are  in  areas  outside  the 
established  channel,  and  will  have  no 
effect  on  the  navigation  of  transiting 
vessels. 

Since  the  impact  of  this  regulation  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds. 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  is  amending  Part  110  of 
Title  33.  Code  of  Federal  Regulations  as 
follows: 


Auifaocttr  33  U.S.C  471,  ZOOa  2035  and 
2071: 40  CFR  1.46(c)  and  33  CFR  1J)5-1(8). 

2.  Section  110.224  is  amended  by 
removing  from  table  (d)(1)  the  entry  for 
Anchorage  No.  "25"  and  adding  to  table 
(d)(1)  Anchorage  No.  "22",  location 
"Carquinez  Strait",  purpose  "General". 
Anchorage  No.  "23",  location  "Benida", 
purpose  "General",  specific  regulations 
"Notes  c,d,e,r'.  Additionally,  note  "1"  is 
added  at  the  end  of  table  (d)(1)  to  read 
"1.  Vessels  using  this  anchorage  must 
exceed  15  feet  draft,  have  engines  on 
standby,  and  have  a  pilot  on  board." 

3.  Section  110.224  is  further  amended 
by  removing  paragraph  (e)(16); 
redesignating  paragraphs  (e)(15),  and 
(e)(17)  through  (e)(20)  as  paragraphs 
(e)(17)  through  (e)(21):  adding  new 
paragraphs  (e](15)  and  (e](ie),  and 
amending  paragraph  (e)(2)  to  read  as 
follows: 

§110.224    San  Francisco  Bay.  San  Pat)lo 
Bay,  Carquinaz  Strait.  Suisun  Bay. 
Sacramento  Rivar,  San  Joaquin  Rivar,  and 
coiMwclInQ  watars.  Calif. 

***** 

(e)  *  *  * 

(15)  Anchorage  No.  22,  Carquinez 
StraiL  In  Carquinez  Strait  an  area 
bounded  by  a  line  connecting  the 
following  coordinates: 


Latitude 

Longitude 

38*02'3&8'N 

122'09'59'  W:  to 

38*02'06.6'  N 

122*0e'4«.7"  W:  to 

38*(n'53J'  N 

IzroffTO'  W:  to 

38*02'33  J'  N 

IzroS'OO'  W:  thence 

back  to 

38*02'3eJI'  N 

izrtwss'  W. 

(16)  Anchorage  No.  23.  Benicia.  In 
Carquinez  Strait  an  area  bounded  by  a 
line  connecting  the  following 
coordinates: 


Latitude 

Longitude 

38*02'33.9'  N 

122*09'00'  W:  to 

38"(n'53.S'  N 

laz'tWOO'  W:  to 

38"(n'57.4'  N 

122*0e'19.3'  W;  to 

SS-OrSS'  N 

122*oe'l8.8"  W:  thence 

back  to 

38'02'33.a'  N 

122*0a'00-  W. 

•          *           *           * 

* 

PART  110— [AMENDED] 

1.  The  authority  citation  for  Part  110 
continues  to  read  as  follows: 


Dated:  May  9. 198& 
A.  B.  "^'y**i 

Rear  Admiral.  U.S.  Coast  Guard.  Commander, 
Eleventh  Coast  Guard  District. 
[FR  Doc  88-10617  Filed  5-12-88:  8:45  am] 

BtLUNQ  COOC  4S10-14-M 

33  CFR  Part  165 

[COTP  Ciavaiand  Regulation  sa-OI] 

Safety  Zone  Regulationa;  0(d  River 
and  Cuyahoga  River,  Cleveland,  OH 

AOCNCV:  Coast  Guard.  DOT. 
ACTION:  Emergency  rule. 


MNMARV:  The  Coast  Guard  is  re- 
establishing seven  safety  zones  in  the 
Cuyahoga  River,  and  is  establishing 
three  others  in  the  Old  River,  the 
Cuyahoga  River  and  the  adjoining  shore 
area.  The  zones  are  needed  to  protect 
life  and  property  associated  with 
moored,  standing  or  anchored  vessels 
from  a  safety  hazard  arising  from  the 
transit  of  vessels  over  1600  gross  tons. 
Entry  into  these  zones  is  generally 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port 
Clevelaitd.  OR  However,  vessels  may 
transit,  but  not  moor,  stand  or  anchor  in. 
these  zones  as  necessary  to  comply  with 
the  Inland  Navigation  Rules  or 
otherwise  facilitate  safe  navigation. 

EFFEcnvi  DATCS:  lUs  regulation 
becomes  effective  on  April  8, 1988.  It 
terminates  on  August  1, 1988,  unless 
sooner  terminated  by  the  Captain  of  the 
Port,  Cleveland. 

ADDRESS:  Comments  should  be  mailed 
to  Commanding  Officer,  Marine  Safety 
Office,  1055  East  Ninth  Street 
Cleveland,  OH  44114.  The  comments 
will  be  available  for  inspection  and 
copying  at  the  same  location.  Normal 
office  hours  are  between  8:00  a.m.  and 
4:30  p  jn.,  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORttUTION  CONTACT: 

CDR  John  H.  Distin.  Captain  of  the  Port 
(216)  522-440& 

SUFPIEMENTARV  INFORMATION:  In 

accordance  with  5  U.S.C.  553.  a  notice  of 
proposed  rule  making  was  not  pubUshed 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  prevent  further  damage  to  the 
vessels  involved  or  further  injury  to  the 
people  involved. 

Although  this  regulation  is  published 
as  an  emergency  final  rule  without  prior 
notice,  an  opportunity  for  public 
comment  is  nevertheless  desirable  to 
ensure  that  the  regulation  is  both 
reasonable  and  workable.  Accordingly, 
peraons  wishing  to  comment  may  do  so 
by  submitting  written  comments  to  the 
office  listed  under  "ADDRESS"  in  this 
preamble.  Commenters  should  include 
their  names  and  addresses,  identify  the 
docket  niunber  for  the  regulations,  and 
give  reasons  for  their  comments.  Based 
upon  comments  received,  the  regulation 
may  be  changed. 

Drafting  Inf onnation 

The  draftera  of  this  regtdation  are 
CDR  JOHN  H.  DISTIN,  the  Captain  of 
the  Port  Cleveland,  and  LCDR  CARL  V. 


MOSEBACH.  project  attorney.  Ninth 
Coast  Guard  District  Legal  Office. 

Discussion  of  Regulatioa 

The  drcmnstance  requiring  Ait 
regulation  results  from  large  vessels 
(lakera)  tianaiting  the  Cuyahoga  River 
an  average  oi  tour  times  a  day  thrxNigh 
areas  used  increasingly  by  a  large 
number  of  smalt  mainly  recreational 
vessels.  A  pattern  of  coUisicms  between 
large,  nnderway  vessels  and  small 
vessels  located  on  the  insides  of  bends 
in  the  river  has  been  identified.  On 
August  31, 1987.  one  such  collision 
resulted  in  severe  damage  to  two 
recreational  boats,  one  of  which  had 
persons  cm  board. 

Ten  areas  are  considered  to  present 
thte  greatest  danger  to  life  and  property 
based  on  collisions  that  have  occurred 
or  are  hkely  to  occur.  Those  areas  are  in 
the  vicinity  of  the  river  bends  by 
Ontario  Stone,  Shooters,  Nautica  Stage. 
Coliunbus  Road  bridge.  Alpha  Precast 
Products  (United  Ready  Mx),  Upriver 
Marina  and  Shippers  CaD.  IVeventing 
mooring,  standing  or  anchoring  of 
vessels  in  these  areas  will  decrease 
danger  to  lives  and  property. 

Seven  safety  zones  were  established 
on  September  3. 1987.  Those  zones  were 
located  at  specific  bends  in  the 
Cuyahoga  River  at  which  a  history  of 
mishaps  had  developed,  and  were 
successful  in  preventing  further  mishaps 
at  those  designated  areas.  During  the 
period  in  which  the  emergency  rules 
were  in  effect  the  Captain  of  the  Port 
continued  to  study  the  river  traffic 
situation,  and  determined  that  three 
other  areas  presented  a  severe  hazard  to 
life  and  property  should  small  craft  be 
allowed  to  moor  there.  These  areas  were 
incorporated  into  a  proposed  regulation 
which  would  make  all  ten  areas 
permanent  safety  zones,  and  were 
published  in  the  Federal  Registar  on 
December  3. 1987. 

The  comments  concerning  these 
proposed  regulations  resulted  in  the 
Captain  of  the  Port  holdii^  a  public 
hearing  on  March  7, 1988,  at  which 
several  witnesses  expressed  the  desire 
to  form  a  working  group  which  would 
study  the  river  situation,  and  present  a 
mutiially  agreeable  solution  to  the 
Captain  of  the  Port  within  ninety  days. 
The  Captain  of  the  Port  has  agreed  to 
this. 

These  emetgeocy  regulations  are 
being  effected  in  order  to  safeguard  life 
and  property  while  that  group  is  at 
work. 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  (rf  Part  16& 


List  of  Subjects  m  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Regulatioa 

In  consideration  of  the  foregoing. 
Subpart  C  of  Part  185  of  Title  33,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  165-lAMENDED] 

1.  The  authority  citation  for  Part  166 
continues  to  read  as  follows: 

Autliority:  33  U.S.C.  122S  and  1231;  SO 
U.S.C  191: 40  CFR  1.46  and  33  CFR  1.0fr-lM. 
6.04-1. 6i)4-a  and  160.5. 

2.  A  new  ( 165.T09OI  is  added  to  read 
as  follows: 

916S.T0M1    Safety  zones;  Cuyahoga  Rivar 
and  OM  Rivar.  Clavaland,  Ohia 

(a)  Location.  The  waters  of  the 
Cuyahoga  River  and  CMd  River 
extending  ten  (10)  feet  into  the  river  at 
the  following  ten  (10)  locations, 
including  the  adjacent  shoreUnes,  are 
safety  zones: 

(1)  One  hundred  (100)  feet  downriver 
to  one  hundred  (100)  feet  upriver  from  41 
degrees  29'53.5"  N.  81  degr^  42*33.5" 
W,  which  is  the  knuckle  on  the  north 
side  of  Old  River  entrance  at  Ontario 
Stone. 

(2)  Fifty  (50)  feet  downriver  and  fifty 
(50)  feet  upriver  from  41  degrees  29'48.4" 
N,  81  degrees  42'44"  W,  which  is  the 
knuckle  adjacent  to  the  Ontario  Stone 
warehouse  on  the  south  side  of  Old 
River. 

(3)  From  41  de^-ees  29'51.1"  N.  81 
degrees  42'32i)"  W,  which  is  the  comer 
of  Nicky's  Pier  at  Sycamore  Slip  on  the 
Old  River,  to  fifty  (50)  feet  east  of  41 
degrees  29'5S.l"  N.  81  degrees  42'27.6" 
W,  which  is  the  north  point  of  the  pier  at 
Shooter's  Restaurant  on  the  Cuyahoga 
River. 

(4)  Twenty-five  (25)  feet  downriver  to 
twenty-five  (25)  feet  upriver  of  41 
degrees  29'4a9"  N.  81  degrees  42'10.7" 
W  which  is  the  knuckle  toward  the 
downriver  comer  of  the  Nautica  stage. 

(5)  Ten  (10)  feet  dowmiver  to  ten  (10) 
feet  upriver  of  41  degrees  29*45.5"  N.  81 
degrees  42'a7"  W  whidi  is  the  knuckle 
toward  the  upriver  corner  of  the  Nautica 
stage. 

(6)  The  fender  on  the  west  bank  of  the 
river  at  41  degrees  2945.2"  N.  81  degrees 
42'10"  W,  which  is  the  knuckle  at 
Bascule  Bridge  (railroad). 

(7)  The  two  hundred  seventy  (270)  foot 
area  on  the  east  bank  of  the  river 
between  the  Columbus  Road  bridge  (41 
degrees  29*18.8 '  N, 81  depees 4202.3" 
W)  to  the  chain  link  fence  at  the  upriver 
end  of  Conunodore's  Qub  Marina. 


(8)  Fifty  (50)  feet  downriver  to  twenty- 
five  (25)  feet  upriver  from  41  degrees 
2924.5"  N,  81  degrees  4r57.2"  W  which 
is  the  knuckle  at  the  Upriver  Marina  fuel 
pump. 

(9)  Seventy-five  (75)  feet  downriver 
and  seventy-five  (75)  feet  upriver  from 
41  degrees  29*33.7"  N,  81  degrees 
41*57.5"  W.  which  is  the  knuckle 
adjacent  to  the  warehouse  at  Alpha 
Precast  F>roduct8  (United  Ready  Mix). 

(10)  Fifteen  (15)  feet  downriver  to 
fifteen  (15)  feet  upriver  from  41  degrees 
29*41'*  N.  81  degrees  41*38.6"  W.  which  is 
the  end  of  the  chain  hnk  fence  between 
Jim's  Steak  House  and  Shipper's  CaD. 

(b)  Effective  Date.  This  regulation 
becomes  effective  on  April  8, 198a  It 
terminates  on  August  1, 1968  unless 
sooner  terminated  by  the  Captain  of  the 
Port. 

(c)  Regulationa— {1]  General  Ru/e. 
Except  as  provided  below,  entry  of  any 
kind  or  for  any  purpose  into  the 
foregoing  zones  is  strictly  prohibited  in 

Sccordance  with  the  general  regulations 
19165.23  of  this  part 

(2)  Exception.  Vessels  may  transit,  but 
not  moor,  stand  or  anchor  in.  the 
foregoing  zones  as  necessary  to  comply 
with  the  Inland  Navigation  Rules  or  to 
otherwise  facilitate  safe  navigation. 

(3)  Waivers.  Ownere  or  operators  of 
docks  wishing  a  partial  waiver  of  these 
regulations  may  apply  to  the  Captain  of 
the  Port  Cleveland.  Waivers  received 
imder  the  previous  emergency  rule  must 
be  reinstated,  as  they  expired  on  31 
December,  1987.  Partial  waivers  will 
only  be  considered  to  allow  for  the 
mooring  of  vessels  in  a  safety  zone 
when  vessels  of  1600  gross  tons  (GT)  or 
greater  are  not  navigating  in  the 
proximate  area. 

Any  requests  for  a  waiver  must 
include  a  plan  to  ensure  immediate 
removal  of  any  vessels  moored  in  a 
safety  zone  upon  the  approach  of  a 
vessel(s)  1800  GT  or  greater. 

Dated:  AprU  5. 1988. 

John  H.  DiMiB. 

CDR,  U.S.  Coast  Guard.  Captain  of  the  Port 
Cleveland.  OH 

(FR  Doc.  S»-1062O  Filed  5-12-88;  8:45  am) 

BiixMecaoc 


DEPARTMENT  OF  AGRICULTURE 
Foreat  Service 
36  CFR  Part  211 

Appael  d  Oedaiona  Concerning  the 
National  Forest  System 

agency:  Forest  Service.  USDA. 

ACTION:  Interim  rule  with  request  for 
comments. 
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r.  This  rule  provides  separate 
and  streamlined  procedures  by  which 
persons  may  appeal  resource  recovery 
and  rehabilitation  decisions  of  Forest 
Service  officials  that  result  from  natural 
catastrophes.  The  need  for  the  rule 
arises  from  the  agency's  experience 
following  the  severe  fire  situation  that 
occurred  in  the  National  Forests  of 
Caiifomia  and  Oregon  in  the  late 
summer  and  fall  of  1987.  The  intended 
effect  is  twofold:  (1)  To  preserve  a 
meaningful  opportunity  for  the  public  to 
appeal  resource  recovery  and 
rehabilitation-related  decisions  and  (2) 
to  preserve  the  agency's  abihty  to 
rehabiUtate  lands  and  recover  forest 
resources  before  such  deterioration 
occurs  that  the  resource  is  irretrievably 
lost  or  rendered  useless.  In  order  to 
preserve  the  Agency's  ability  to  meet 
resource  management  objectives  within 
the  areas  affected  by  the  catastrophic 
events  of  the  1987  fire  season  in 
Caiifomia  and  Oregon,  it  is  necessary  to 
make  this  rule  effective  upon 
publication.  However,  the  Agency    I 
invites  public  comment  on  the  interim 
rule,  which  will  be  considered  in 
promulgating  a  final  rule.  | 

OATIS:  This  rule  is  effective  May  13, 
198& 

Comments  on  this  rule  must  be      j 
received  by  July  12, 1988. 
Aooncsscs:  Send  written  comments  to 
F.  Dale  Robertson.  Chief  (1570).  Forest 
Service,  USDA,  P.O.  Box  96090, 
Washington,  DC  200gO-«090. 

The  public  may  inspect  comments 
received  on  this  rule  in  the  office  of  the 
Staff  Assistant  for  Operations,  National 
Forest  System,  Room  4211  South 
Agriculture  Building,  12th  and 
Independence  Avenue  SW., 
Washington,  DC  during  regular       | 
business  hours. 

FOR  FURTHEll  IMFORMATION  CONTACT 
Larry  Hill,  Staff  Assistant  for 
Operations,  National  Forest  System, 
Forest  Service,  USDA.  (202)  382-«349. 
SumoiENTAiiv  mfonmation:  While 
the  procedures  outlined  in  this  rule 
speak  primarily  to  future  natural 
catastrophes,  the  agency  also  is  faced 
with  providing  appeal  procedures  for 
recovery  and  rehabilitation  activities, 
including  salvage  of  timber  and 
attendant  roading,  resulting  from  the 
severe  fire  situation  during  the  summer 
of  1987.  It  is  this  situation  which  brought 
to  the  Agency's  attention  the  need  to 
consider  developing  appeal  procedures 
that  would  be  more  consistent  with  the 
need  to  expeditiously  manage  and 
mitigate  the  effects  of  natural 
catastrophes,  and  recover,  to  the  extent 
practicable,  resources  that  might 
otherwise  be  lost  to  the  economy. 


The  summer  of  1987  was  the  most 
severe  fire  situation  since  1929  on 
National  Forest  System  lands.  In  the 
West,  the  fire  complexes  stretched  ftt)m 
central  Cahfomia  into  southern  Oregon, 
burning  more  than  837,000  acres  of 
public  and  private  land.  Of  that  total, 
some  750,000  acres  were  within  the 
boundaries  of  the  National  Forest 
System,  administered  by  the  Forest 
Service  of  the  U.S.  Department  of 
Agriculture. 

Wildfires  create  devastating  effects 
on  National  Forest  resources  which 
require  urgent  attention.  The  loss  to 
timber  and  vegetation  present  an 
immediate  threat  of  flooding,  landslides, 
and  damage  to  water  quality  fitim 
stream  siltation  in  many  areas. 
Additionally,  fires  result  in  substantial 
losses  of  fish  and  wildlife  and  their 
habitat,  trails,  and  recreation  areas  and 
facilities. 

The  greatest  loss  from  the  1987  fire 
season  was  in  the  West.  Approximately 
.  2.2  billion  board  feet  of  National  Forest 
System  timber  was  destroyed  or 
damaged:  1.8  billion  board  feet  in 
Cahfomia  and  400  million  in  Oregon. 
"This  is  about  25  percent  of  the  total 
volume  offered  for  sale  from  the  entire 
National  Forest  System  in  an  average 
year,  about  40  percent  of  the  volume 
offered  for  sale  in  Caiifomia  and  Oregon 
in  an  average  year,  and  more  than  100 
percent  of  ^e  aimual  sale  volume  in 
Caiifomia  alone.  Approximately  1.8 
billion  board  feet  of  the  destroyed  or 
damaged  timber  is  in  non-wilderness 
areas  (400  million  is  in  43  roadless 
areas).  The  Forest  Service  estimates 
about  75  percent  (or  1.4  to  1.8  billion 
board  feet  timber)  can  be  salvaged,  if 
prompt  action  is  taken.  The  timber  is 
valued  at  nearly  $400  million. 

Because  of  the  type  of  timber  affected, 
mainly  ponderosa  pine,  Douglas-fir,  and 
the  tme  firs,  the  salvageable  volume 
must  be  offered  for  sale  and  removed  as 
quickly  as  possible.  The  pine  and  tme  fir 
will  not  remain  viable  for  lumber  if  not 
offered  within  1  year  and  harvested 
within  2.  Douglas  fir  will  generally 
remain  viable  for  lumber  if  harvested 
within  3  years. 

Because  of  the  urgent  need  to  identify, 
study,  prepare,  and  conduct  recovery 
and  rehabilitation  work  resulting  from 
the  1987  fires  and  because  it  is  likely 
that  similar  situations  will  occur  in  the 
future,  the  Secretary  of  Agriculture  has 
decided  that  it  is  in  the  nation's  best 
interest  to  provide  a  streamlined  process 
for  administrative  appeals  of  Forest 
Service  decisions  conceming  resource 
recovery  and  rehabilitation  activities 
resulting  from  natural  causes,  such  as 
wildfire,  flooding,  earthquakes,  winds, 
and  insect  or  disease  epidemics. 


The  current  rales  set  forth  at  36  CFR 
211.18  provide  a  process  by  which 
anyone  who  disputes  a  decision  of  a 
Forest  officer  may  appeal  that  decision 
and  have  it  reviewed  by  the  next  highest 
level.  Two  levels  of  appeal  are 
available.  The  appeal  process  is  lengthy 
and  highly  procedural.  It  may  take  up  to 
a  year  to  decide  an  appeal.  In  the  case 
of  current  resource  recovery  and 
rehabiUtation  needs  in  Caiifomia  and 
Oregon,  such  a  delay  on  fire-caused 
salvage  sales  and  related  rehabilitation 
activities  would  result  in  unacceptable 
losses  of  valuable  natural  resources — 
the  loss  of  the  salvageable  timber  itself 
as  well  as  additional  losses  should  the 
deteriorating  timber  become  infested 
with  insects  and  disease  and  spread  to 
healthy  timber  in  adjoining,  unbumed 
areas.  Moreover,  the  economy  of  timber 
dependent  communities  in  the  bum 
areas  could  be  adversely  affected  by 
delays  in  salvage  and  related 
rehabilitation  work.  The  fires  have 
created  a  major  disraption  in  the  timber 
sale  programs  of  affected  National 
Forests;  for  example,  in  Region  5 
(Caiifomia),  the  fires  have  reduced  the 
normal  green  timber  sales  program  by 
half.  Salvage  sales  and  activities 
necessary  to  support  them  will  help  the 
timber  industry  recover  some  of  its 
planned  harvesting  and  thus  offset  the 
otherwise  severe  economic  effects  on 
timber  dependent  communities, 
especially  in  Caiifomia. 

The  Forest  Service  has  an  obligation 
to  rehabiUtate  National  forest  lands  and 
resources  damaged  in  burned  areas. 
With  full  consideration  to  be  given  to 
environmental  values,  specific 
management  objectives  for  resource 
recovery  and  rehabilitation  are  to: 

1.  Reforest  bumed-over  areas  to 
ensure  watershed  and  soil  quality  and  to 
provide  for  future  timber  needs; 

2.  Restore  watershed  and  soil  values 
damaged  as  a  result  of  the  fires; 

3.  Restore  wildlife  and  fisheries 
habitat: 

4.  Salvage  as  much  of  the  bumed 
timber  as  possible; 

5.  Reduce  the  potential  for  insect 
infestation  in  adjacent  unbumed  areas; 
and 

6.  Reduce  accumulation  of  fuel  in  the  ' 
bumed  areas  to  prevent  future  fire 
susceptibility. 

The  accomplishment  of  these 
objectives  can  involve  not  only  harvest 
of  the  timber  but  also  road  constraction 
and  reconstmction,  application  of 
herbicides,  and  reconstmction  of 
physical  facilities  installed  for  wildlife 
and  fisheries  habitat  range 
management,  and  recreation. 


With  respect  to  the  Caiifomia  and 
•Oregon  fire  situation  of  1987,  the  urgent 
need  to  act  to  salvage  as  much  timber  as 
practicable  does  not  relieve  the  Forest 
Service  of  its  obligation  to  conduct 
environmental  analyses  pursuant  to  the 
National  Environmental  Policy  Act 
(NEPA)  and  implementing  regulations 
(40  CFR  1500-1508).  In  the  initial  scoping 
phase  of  the  process,  the  Regions  and 
■National  Forests  involved  will  seek  to 
give  interested  segments  of  the  public  an 
opportimity  to  participate  in  the 
analyses.  Individuals  and  organizations 
interested  in  specific  National  Forest 
areas  bumed  in  the  recent  fires  and  in 
monitoring  salvage  and  related 
decisions  are  encouraged  and  advised  to 
contact  the  appropriate  Forest 
Supervisor  or  District  Ranger  to  make 
their  interest  known  and  to  request 
participation  in  the  analyses.  'The 
'Agency  will  identify  reasonable 
•altematives  and  will  record  its  analyses 
in  the  appropriate  environmental 
document.  Notice  will  be  given  of  the 
decisions  made.  The  Forest  Service  is 
committed  to  conducting  and 
documenting  environmental  analyses  of 
activities  associated  with  resource 
recovery  and  rehabilitation  efforts  in  full 
compliance  with  applicable  laws  and 
regulations. 

In  promulgating  this  mle,  the 
Department  considered  as  altematives 
exempting  recovery  and  rehabilitation 
activities  from  administrative  appeal; 
taking  no  action  (allowing  appeals  under 
the  current  mles,  36  CFR  211.18);  and 
exempting  from  appeal  only  sales  of 
"timber  most  susceptible  to  deterioration 
and  infestation.  If  the  recovery  and 
rehabilitation  activities  in  CaUfomia 
and  Oregon  remained  subject  to  the 
current  lengthy  and  procedurally 
detailed  administrative  appeal  process, 
the  chance  of  salvaging  the  pines,  tme 
firs,  and  small  diameter  trees  of  all 
species  would  be  significantly  reduced, 
llie  mixed  species  composition  of  many 
timber  stands  in  bumed  areas  makes  it 
impracticable  to  sell  only  the  species 
that  deteriorate  most  quickly.  Moreover, 
some  bumed  stands  are  intermixed  with 
green,  relatively  undamaged  timber. 
Thus,  the  alternative  of  exempting  fit)m 
appeal  only  salvage  sales  of  fire 
damaged,  fast  deteriorating  species  is 
impracticable.  Also,  this  altemative 
would  likely  not  be  acceptable  to 
potential  appellants,  since  sale  appeals 
are  normally  not  species  specific,  but 
rather  relate  to  the  potential  impacts  of 
the  sale  on  the  land.  Finally,  exempting 
all  salvage  sales  in  Caiifomia  and 
Oregon  and  other  parts  of  the  country 
from  appeal  would  deny  potentially 
affected  individuals  and  groups  an 


administrative  process  for  resolving 
their  concems  directly  with  the  Agency 
and  leave  them  remedy  only  in  the 
courts — a  time  consuming  and 
expensive  process  for  appellants  and 
the  Agency. 

The  principal  procedures  contained  in 
this  rule  are  as  follows: 

1.  Decisions  on  recovery  and 
rehabilitation  activities  that  result  from 
natural  catastrophes  are  entitled  to  a 
1-level  appeal  process,  to  be  completed 
within  90  days. 

2.  Notice  of  decisions  on  recovery  and 
rehabilitation  appealable  under  this 
section  and  made  after  May  13, 1988,  are 
to  be  published  in  a  local  newspaper  of 
general  circulation.  Any  individual  or 
organization  has  30  days  ftt)m 
publication  of  the  notice  of  decision 
about  a  particular  activity  associated 
with  recovery  and  rehabilitation  efforts 
resulting  fix>m  natural  catastrophes  to 
file  a  notice  of  appeal  and  request  a 
stay. 

3.  Formal  procedures  for  intervention 
are  not  included;  however,  interested 
persons  may  submit  comments  to  the 
record  for  use  by  the  Reviewing  Officer. 

4.  Procedural  appeals,  such  as 
appealing  decisions  to  deny  a  stay,  are 
not  allowed. 

5.  A  responsive  statement  from  the 
initial  Forest  Officer  who  made  the 
decision  is  not  required. 

6.  No  extensions  of  time  will  be 
allowed  for  appellants  or  the  Forest 
Service. 

In  addition,  paragraph  (b)  of  36  CFR 
211.18,  the  current  applicable  appeal 
procedure,  is  being  amended  to  exclude 
appeals  of  decisions  arising  fitim 
recovery  and  rehabilitation  activities 
resulting  fix)m  natural  catastrophes 
under  those  mles.  This  is  a  corollary 
technical  amendment  necessary  to 
avoid  conflict  and  inconsistency 
between  this  interim  rale  and  the 
existing  administrative  appeal  process. 

Public  Comment 

The  Department  of  Agriculture  is 
making  the  interim  rale  effective  flpon 
publication.  This  rale  establishes  agency 
policy  and  procedures  on  appeal  of 
decisions  conceming  recovery  and 
rehabilitation  of  National  Forest  System 
lands  and  resources  affected  by  natural 
catastrophes,  such  as  forest  fires.  Good 
cause  exists  for  issuance  of  this  pohcy 
and  procedures  effective  upon 
publication  because  some  associated 
activities  are  already  prepared,  and  the 
delay  that  could  be  caused  by  appeal  of 
these  sales  would  result  in  unacceptable 
loss  of  raw  material  needed  by  the 
Nation.  This  mle  contains  the  same 
procedures  as  those  set  forth  at  36  CFR 
211.17  goveming  appeal  of  decisions  to 


reoffer  rettuned  or  defaulted  timber 
sales,  which  was  promulgated  as  a  final 
rale  on  April  22, 1988  (53  FR  13263). 
Those  provisions  were  developed  as  a 
result  of  public  comment  on  an  interim 
rule  pubUshed  January  28, 1988  (53  FR 
2490).  While  the  circumstances  driving 
the  need  for  the  two  rales  is  quite 
different  the  agency  intends  that  the 
appeal  process  attendant  to  each  be 
essentially  the  same. 

Regulatory  Impact 

This  interirti  rale  has  been  reviewed 
under  USDA  procedures  implementing 
Executive  Order  12291  on  Federal 
Regulations.  It  has  been  determined  that 
this  is  not  a  major  rule.  The  rale  itself 
will  not  substantially  increase  prices  or 
costs  for  consumers,  industry,  or  State 
or  local  governments,  nor  adversely 
affect  competition,  employment 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  in  foreign 
markets. 

Because  of  the  need  to  implement 
these  procedures  immediately  to 
facilitate  orderly  recovery  and 
rehabilitation  efforts,  time  has  not 
permitted  advance  review  by  the  Office 
of  Management  and  Budget.  However, 
as  required  by  E.0. 12291,  notice  of  this 
rale  is  being  given  to  the  Director  of  the 
Office  of  Management  and  Budget  upon 
publication  in  the  Federal  Register. 
*This  rale  has  been  considered  in  light 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.],  and  it  has  been 
determined  that  this  action  will  not  have 
a  significant  adverse  economic  impact 
on  a  substantial  number  of  small 
entities. 

Environmental  Impact 

The  interim  rale  establishes  an 
administrative  process  to  decide 
appeals.  The  process  itself  will  have  no 
significant  effect  on  the  human 
environment  individually  or 
cumulatively.  Although  individual 
actions  which  may  precipitate  appeals 
under  the  rale  require  conformance  with 
agency  policy  and  regulations 
promulgated  pursuant  to  the  National 
Environmental  Policy  Act  this  interim 
rale  is  categorically  excluded  from 
documentation  in  an  environmental 
assessment  or  an  environmental  impact 
statement  (40  CFR  1508.4). 

List  of  Subjects  in  36  CFR  Part  211 

Administrative  practice  and 
procedure.  Intergovernmental  relations 
(Federal/State  cooperation).  National 
forests. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble.  Subpart  B  of  Part  211  of 
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chapter  II  of  Title  36  of  the  Code  of 
Federal  Regulations  is  hereby  amended 

as  follows: 


PART  211— [AMENDED] 

1.  The  authority  citation  for  Part  211 
continues  to  read  as  follows: 

Audiority:  30  Stat  35.  as  amended,  sec  1. 
33  Stat.  628  (16  U.S.C.  551,  472). 

Subpart  B— [Amended] 

2.  Add  a  new  9  211.16  to  read  as 
follows: 

9211.16   App— I  Of  f— cure*  fcovfy  and 
■vraHMnniofi  iwcisions  rssuninQ  Troni 
ratufal  catastroptws» 

(a)  Purpose.  These  rules  provide  an 
expedited  and  streamlined 
administrative  appeal  process  for 
decisions  arising  from  recovery  and 
rehabilitation  efforts  on  National  Forest 
System  lands  and  resources  damaged  in 
natural  catastrophes. 

(b)  Matters  subject  to  appeal.  The 
procedures  established  in  this  section 
apply  only  to  initial  written  decisions 
concerning  resource  removal,  recovery, 
and  rehabilitation  activities  resulting 
from  natural  catastrophes,  such  as  forest 
fires,  insect  and  disease  epidemics, 
floods,  winds,  and  earthquakes,  that 
result  from  documentation  required  by 
the  National  Environmental  Policy  Act 
and  its  implementing  regulations, 
policies,  and  procedures.  Notice  of  the 
decisions  appealable  under  this  section 
and  made  after  the  effective  date  of  diis 
regulation  shall  be  published  in  a  local 
newspaper  of  general  circulation 
immediately  following  the 
docimientation  referenced  above. 
Subsequent  implementing  decisions, 
such  as  advertising  timber  salvage  sales 
and/or  awarding  contracts,  are  not 
appealable  under  this  section  or  36  CFR 
211.ia 

(c)  Who  may  ofqjeal.  The  process  set 
forth  in  this  section  is  available  to  any 
individual  or  oisanization  wishing  to 
appeal  a  decision  arising  from  resource 
removal,  recovery,  and  rehabilitation 
activities  resulting  from  natural 
catastrophe. 

(d)  Who  may  comment  Any  person  or 
organization  interested  in  an  appeal  of  a 
decision  under  this  subpart  may  submit 
written  comments  to  the  Reviewing 
Officer  for  inclusion  in  the  record. 

(e)  Levels  of  appeal.  One  level  of 
administrative  appeal  is  available. 

(1)  Appeals  of  decisions  subject  to  the 
procedures  of  this  section  made  by  a 
District  Ranger  shall  be  filled  vnth  the 
Forest  Supervisor. 

(2)  Appeals  of  decisions  subject  to  the 


procedures  of  this  section  made  by  a 
Forest  Supervisor  shall  be  filed  with  the 
Regional  Forester. 

[{]  Filing  procedures.  (1)  To  appeal  a 
decision  under  this  section,  an  appellant 
must  file  a  written  notice  of  appeal  with 
the  Reviewing  Officer.  If  an  appellant 
wishes  to  request  a  stay  of 
implementation  of  the  decision,  the 
request  must  accompany  the  notice  of 
appeal  and  be  made  in  accordance  with 
paragraph  (i)  of  this  section.  The 
appellant  must  simultaneously  provide  a 
copy  of  the  notice  of  appeal  and  any 
stay  request  to  the  Forest  officer  making 
the  initial  decision.. 

(2)  All  notices  of  appeal  must  be  filed 
within  30  days  of  publication  of  the 
notice  of  decision. 

(g)  Extensions  of  time.  There  shall  be 
no  extension  of  the  time  periods 
specified  in  this  section  for  either  an 
appellant  or  the  Forest  Service. 

(h)  Content  of  notice  of  appeal.  Parties 
appealing  a  decision  under  this  section 
must  include  the  following  informatioii 
in  the  written  notice  of  appeal: 

(1)  The  specific  activity  being 
appealed; 

[2]  The  date  notice  of  the  decision 
was  published; 

(3]  The  Forest  Officer  who  made  the 
decision; 

(4)  How  the  appellant  is  affected  by 
the  decision;  and 

(5)  The  relief  desired. 

(i)  Stays.  (1)  To  request  a  stay,  the 
appellant  must: 

(i)  File  a  written  request  widi  the 
Reviewing  Officer  at  the  time  the  appeal 
is  filed,  simultaneously  providing  a  copy 
to  the  Forest  officer  who  made  the  initial 
decision  in  question. 

(ii)  Provide  a  written  justification  of 
the  need  for  a  stay,  which  includes  a 
description  of  the  specific  activities  to 
be  stayed,  and  specific  reasons  why  the 
stay  should  be  granted,  induding: 

(A)  Harmful  site-specific  impacts  or 
effects  on  resources  in  the  area  affected 
by  the  activity;  and 

(B)  How  the  cited  effects  and  impacts 
would^revent  a  meaningfid  decision  on 
the  merits. 

(2)  The  Reviewing  Officer  shall  rule 
on  a  stay  request  no  later  than  10 
calendar  days  from  receipt 

(i)  If  a  stay  is  granted,  the  stay  shall 
specify  the  activities  to  be  stopped, 
duration  of  the  stay,  and  reasons  for 
granting  the  stay. 

(ii)  If  a  stay  is  denied  in  whole  or  in 
part,  the  decision  shall  specify  die 
reasons  for  the  denial. 

(iii)  A  copy  of  the  stay  decision  shall 
be  sent  to  Uie  appelant  and  the  Forest 
Officer  who  made  the  initial  decisiao. 


(iv)  A  Reviewing  Officer's  decision  on 
a  stay  is  not  subject  to  further  appeal  or 
review. 

(j)  Review  procedures.  (1)  The 
Reviewing  Officer  shall  determine  if  die 
notice  of  appeal  has  been  timely  filed.  In 
the  event  of  question,  legible  postmarks' 
will  be  considered  evidence  of  timely 
filing.  Where  postmarks  are  illegible,  the 
Reviewing  Officer  shall  rule  on  the 
timely  receipt  of  the  notice  of  appeal.  If 
the  appeal  is  untimely,  the  Reviewing 
Officer  will  immediately  dismiss  the 
appeal  and  notify  the  Forest  Officer 
making  the  initial  decision  and  the 
appellant. 

(2)  Upon  receipt  of  a  copy  of  the 
notice  of  appeal,  the  Forest  Officer 
making  the  decision  shall  assemble  the 
relevant  decision  documents  and 
pertinent  records  and  transmit  them  to 
the  Reviewing  Officer  within  15 
calendar  days. 

(3)  In  transmitting  the  decision 
documentation  to  the  Reviewing  Officer, 
the  Forest  Officer  shall  indicate  how 
and  specificalfy  where  the  appellant's 
issues  are  addressed.  Where  time 
permits,  the  Forest  Officer  may  also 
respond  briefly  to  issues  raised  in  the 
notice  of  appeal.  A  copy  of  the 
transmittal  letter  shall  be  provided  to 
the  appeUant(s]. 

(4)  The  record  on  which  the 
Reviewing  Officer  shall  conduct  a 
review  consists  of  die  notice  of  appeal, 
any  other  written  comments  received, 
the  official  documentation  prepared  by 
the  Forest  Officer  making  the  initial 
decision,  and  any  related 
correspondence,  including  additional 
infon^ation  requested  by  the  Reviewing 
Officer. 

(5)  The  review  record  is  available  for 
pubUc  inspection. 

(k)  Requests  for  additional 
information.  At  any  time  during  the 
appeal,  the  Reviewing  Officer  may 
request  additional  information  bom  an 
a^idlant.  the  Forest  Officer  making  the 
initial  decision,  or  anyone  who  has 
submitted  written  comments.  In 
additioa  the  Reviewing  Officer  may 
discuss  issues  related  to  the  appeal  with 
the  Forest  Officer  making  the  initial 
decision,  appellants,  or  affected  parties. 

(1)  Decision.  (1)  The  Reviewing  Officer 
shall  issue  a  final  decision  on  the 
appeal,  in  writing,  within  90  days  of  the 
Revie%ving  Officer's  receipt  of  the  notice 
of  appeal,  with  a  copy  to  anyone 
submitting  comments. 

(2)  The  Reviewing  Officer's  decision 
shall  either  affirm  or  reverse  the  original 
decision  in  whole  at  in  part  and  biclude 


the  reason(s)  for  the  decision.  The 
Reviewing  Officer's  decision  may 
include  instructions  for  further  action  by 
the  Forest  Officer  making  the  initial 
decision. 

(3)  The  Reviewing  Officer's  decision  is 
the  final  administrative  decision  of  the 
Department  of  Agriculture  and  that 
decision  is  not  subject  to  further  review 
under  this  section  or  any  other  appeal 
regulation. 

(m)  Dismissal.  (1)  A  Reviewing 
Officer  shall  dismiss  an  appeal  without 
decision  on  the  merits  when: 

(i)  The  appeal  is  not  received  within 
.  the  time  specified  in  paragraph  (f]  of  this 
section; 

(ii)  The  requested  relief  cannot  be 
granted  under  existing  facts,  law  or 
regulation; 

(iii)  The  notice  of  appeal  does  not 
meet  the  requirements  of  paragraph  (h) 
of  this  section; 

(iv)  The  appellant  withdraws  the 
appeal;  or 

(v)  The  Forest  Officer  making  the 
'  initial  decision  withdraws  that  decision. 

(2)  A  Reviewing  Officer's  decision  to 
dismiss  is  not  subject  to  further  appeal 
or  review. 

(3)  A  Reviewing  Officer  shall  give 
written  notice  of  a  dismissal  to  the 
appellant  and  Forest  Officer  whose 
initial  decision  or  appeal  decision  is 
being  appealed. 

(n)  Continuance.  Provisions  of  36  CFR 
211.18  will  remain  in  effect  for  appeals 
of  decisions  concerning  activities  that 
result  from  natwal  catastrophes  filed 
prior  to  May  13. 1988. 

3.  Amend  9  211.18  by  adding  a  new 
paragraph  (b)(15)  to  read  as  follows: 


9211.18 
Otfloafs. 


Appaal  of  decisions  of  Forast 


>     (b)  Matters  excluded  from  appeal ' 
under  this  section.  *  *  * 

(15)  Initial  decisions  arising  from 
recovery  and  rehabilitation  activities 
resulting  from  natural  catastrophes 
appealable  under  9  211.16  of  this 
subpart  and  subsequent  implementing 
decisions,  such  as  advertising  timber 
salvage  sales  and/or  awarding  contracts 
made  pursuant  to  such  decisions. 

Date:  May  6. 198& 
Peter  Myers, 

Acting  Secretary,  Department  of  Agriculture. 

(FR  Doc.  88-10606  Filed  5-12-88;  8:45  am] 
MUWO  CODE  S410-11-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL-3376-1] 

Approval  and  Pronujigatlon  of 
Imptementation  Plans;  Minnesota 

AOENCV:  U.S.  Environmental  Protection 
Agency  (USEPA). 

ACnON:  Final  rulemaking. 

summary:  On  January  7, 1985.  Uie 
Minnesota  Pollution  Control  Agency 
(MPCA)  submitted  revised  rules, 
including  a  Consolidated  Permit  Rule 
(CPR).  as  proposed  revisions  to  the 
Minnesota  State  Implementation  Plan 
(SIP).  MPCA's  submission  is  intended  to 
satisfy  the  requirements  of  40  CFR 
51.160  through  51.164  ^  for  a  general 
New  Source  Review  (NSR)  program,  as 
well  as  the  Federal  requirements  for  a 
lead  (Pb)  NSR  program.  In  addition,  on 
October  28. 1985.  the  MPCA  submitted 
to  USEPA  a  Memorandum  of  Agreement 
(MOA),  and  on  October  1. 1986.  and 
January  14, 1987.  it  submitted  a 
commitment  concerning  stack  height 
requirements. 

MPCA's  submittals  include:  6  MCAR 
sections  4.0002  Parts  A  through  C,  which 
contain  Definitions,  Abbreviations,  and 
Applicability  of  Standards;  the  CPR, 
which  consists  of  subparts  6  MCAR 
sections  4.4001  timing  4.4021,  6  MCAR 
sections  4.4301  through  4.4305,  and  6 
MCAR  sections  4.4311  through  4.4321; 
and  an  MOA  entitled  Appendix  A. 
USEPA  has  reviewed  these  submittals 
and  is,  with  one  exception,  approving 
them  as  meeting  the  requirements  of  40 
CFR  51.160  through  51.164.  The  one 
exception  involves  certain  small  sources 
for  which  th^re  are  Standards  of 
Performance  in  40  CFR  Part  60,  but 
which  are  exempted  from  new  source 
review  under  Minnesota's  CPR.  USEPA 
is  disapproving  this  rule  for  these  small 
sources. 

Minnesota  did  not  submit  these 
regulations  to  meet  the  requirements  of 
either  Section  111,  Part  C.  or  Part  D  of 
tiie  Clean  Air  Act  (Act),  and  USEPA  is 
not  rulemaking  on  them  as  such.  USEPA 
is  approving  these  submittals  as 
satisfying  the  one  remaining  deficiency 
in  the  Minnesota  Pb  Plan  by  meeting  the 
Pb  NSR  requirements.  Therefore,  USEPA 
is  also  approving  Minnesota's  Pb  plan  as 


■  On  November  7. 1966  (51  FR  40655).  USEPA 
rewrote  and  recodified  40  CFR  Part  51  (1906). 
including  the  NSR  requirements  in  f  51.18.  The  NSR 
requirement!  to  which  USEPA  is  comparing 
Minnesota's  program  are  those  which  were  codified 
at  40  CFR  51.18  (a)  through  (h)  and  (1)  and  are  now 
codified  as  40  CFR  51.160  through  51.164. 


meeting  the  requirements  of  section 
110(a)  of  the  Act. 

EFFECTIVE  DATE:  This  final  rulemaking 
becomes  effective  on  June  13, 1988. 

ADDRESSES:  Copies  of  the  SIP  revision, 
public  comments  on  the  notice  of 
proposed  rulemaking  and  other 
materials  relating  to  this  rulemaking  are 
available  for  inspection  at  the  following 
addresses:  (It  is  recommended  that  you 
telephone  Anne  E.  Tenner,  at  (312)  886- 
6034,  before  visiting  the  Region  V 
Office.) 

U.S.  Environmental  Protection  Agency, 
Region  V.  Air  and  Radiation  Branch 
(5AR-26).  230  South  Dearborn  Sti^eet. 
Chicago,  Illinois  60604 
Minnesota  Pollution  Control  Agency, 
Division  of  Air  Quality,  520  Lafayette 
Road,  St.  Paul.  Minnesota  55155. 
A  copy  of  today's  revision  to  the 
Minnesota  SIP  is  available  for 
inspection  at:  U.S.  Environmental 
Protection  Agency,  Public  Information 
Reference  Unit  401  M  Sti-eet  SW., 
Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  E.  Tenner,  (312)  886-6034. 

SUPPLEMENTARY  INFORMATION:  On 

January  7, 1985,  the  MPCA  submitted  to 
USEPA  a  proposed  revision  to  the 
Minnesota  SIP  in  order  to  satisfy  the 
requirements  of  40  CFR  51.160  through 
51,164  for  a  general  NSR  program,  as 
well  as  the  Federal  requirements  for  a 
Pb  NSR  program.  The  CPR  rule 
submission  included  provisions 
intended  to  replace  the  previously 
approved  NSR  rules  in  the  Minnesota 
SIP.  On  October  28. 1985,  the  MPCA 
submitted  to  USEPA  a  MOA  which 
satisfies  certain  deficiencies.  On 
October  1, 1986,  and  January  14, 1987, 
Minnesota  committed  to  use  USEPA's 
July  8. 1985  (50  FR  27892).  stack  height 
regulations  in  all  SIP  matters,  which 
would  include  reviewing  its  construction 
permits.  This  satisfies  the  requirements 
of  40  CFR  51.164. 

The  January  7, 1985,  submittal 
contains  the  following  rules: 
1. 6  MCAR  section  4.0002  Definitions, 

Abbreviations.  Applicabilify  of 

Standards,  and  Circumvention 

(formeriy  APC  2) 
2. 6  MCAR  sections  4.4001  through 

4.4021  Air  Permit  Rules  (formeriy  APC 

3) 
3.  6  MCAR  sections  4.4301  through 

4.4305  Supplements  to  Air  Permit 

Rules 
4. 6  MCAR  sections  4.4311  through 

4.4321  Indirect  Source  Air  Permits 

(formeriy  APC  19). 

The  October  28. 1985,  submittal 
contained  Appendix  A,  which  is  the 
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MOA  between  USEPA  and  the  MPCA 
on  implementing  Ihe  NSR  plan.  This  is 
an  amended  and  signed  version  of  the 
draft  Appendix  E  MOA.  submitted  with 
the  remainder  of  the  plan  on  January  7, 
1965. 

In  today's  rulemaking  action,  USEPA 
is  approving,  with  one  exception,  this 
revision  to  the  Minnesota  SIP.  as 
requested  by  the  State  of  Minnesota. 
Each  rule  and  the  exception  are 
discussed  in  detail  below.  However, 
USEPA  wishes  to  clarify  that  this  Bnal 
rulemaking  action  only  pertains  to  the 
approvability  of  this  SIP  revision  with 
respect  to  the  general  NSR  requirements 
of  40  CFR  51.160  through  51.164,  and  the 
Pb  NSR  requirements.* 

USEPA  is  not  rulemaking  on  this 
submittal  with  respect  to  the 
requirements  of  Part  D  of  the  Act,  which 
contains  additional  new  source 
permitting  requirements  that  apply  in 
designated  nonattainment  areas.  For 
this  reason,  the  section  110(a)(2)(i) 
growth  prohibition  for  major  sources 
that  is  currently  in  effect  in  areas 
designated  as  primary  nonattainment 
areas  at  40  CFR  81.324  will  not  be 
affected  by  this  rulemaking  action. 
Additionally,  USEPA  is  not  approving 
the  rules  with  respect  to  those  portions 
of  Minnesota's  submittal  which  relate  to 
Prevention  of  Significant  Deterioration 
(PSD]  permitting  requirements  as 
required  in  Part  C  of  the  Act.'  New 
Source  Performance  Standards  (NSPS) 
as  required  by  section  111  of  the  Act,* 
and  permit  provisions  applicable  to 
other  media  (water,  solid  waste). 

Finally,  USEPA  is  not  at  this  time 
rulemaking  on  6  MCAR  section  4.0002 
Part  D.  Opacity  Standard  Adjustment 

If  the  State  of  Minnesota  submits  a 
SIP  revision  to  satisfy  the  permitting 


*  On  July  B.  1064  (49  FR  27507).  USEPA  approved 
all  other  elementi  of  Minnesota's  Pb  plan.  USEPA  i* 
approving  Minnesota's  NSR  Pb  plan.  wiU  satisfy  the 
one  remaining  element  of  Minnesota's  Pb  plan. 

»  On  September  "Hi.  1977.  Mart*  26, 1979.  and 
October  15. 1980.  USEPA  delegated  to  MionesoU 
the  PSD  program.  Minnesota  is  implementing  this 
program  using  USEPA  regulations  found  at  40  CFR 
52.21. 

<  On  March  SB.  1964.  USEPA  delegated  to 
Minnesota  the  NSPS  program.  Minnesota  is 
implementing  this  program  using  USEPA  regulations 
found  at  40  CFR  Part  ea 

However,  in  addition  to  meeting  the  emission 
limits  and  other  requirements  of  Part  60  on  which 
USEPA  is  not  rulemaking.  NSPS  sources  must  also 
meet  the  requi^enients  of  Minnesota's  general  NSR 
plan.  USEPA  is  rulemaking  on  Minnesota's  general 
NSR  plan  today  as  it  applies  to  sourt:e«  covered  by 
a  NSPS. 

Similarly,  sources  in  nonattainment  areas  and 
PSD  sources  must  also  meet  the  requirements  of 
Minnesota'**  general  NSR  plan.  Although  USEPA  ia 
not  rulemaking  on  Minnesota's  submittal  in 
relationship  to  the  requirements  of  Part  C  or  D  of 
the  Act.  USEPA  is  rulemaking  today  on  Minnesota's 
general  NSR  plan  as  it  applies  to  source*  which  are 
also  subject  te  the  PSD  and/or  Part  D  requirements. 


requireraeots  in  Part  C  and/or  Part  D  of 
the  Act  the  definitions  and  exemptions 
approved  here  today  must  be  re- 
evaluated for  approvability  under  those 
parts.  For  example,  the  deHnition  of 
"fugitive  emissions"  in  Rule  6  MCAR 
section  4.0002  A.13  is  less  stringent  than 
the  Federal  requirements  for  sources 
subject  to  Part  C  or  D  of  the  Act. 
Additionally V  MPCA  has  not 
demonstrated  diat  the  exemptions 
provided  for  in  Rule  6  MCAR  4.4303  PI 
are  in  conformance  with  Parts  C  or  D  of 
the  Act.  Finally,  the  deHnition  of 
"modification"  has  been  changed  from 
that  which  USEPA  previously  approved 
in  Minnesota's  NSI%  definitions.  The 
definition  of  "modification"  is  discussed 
further  belowr. 

1.  Definitions,  Abbreviatioos. 
Applicability  of  Standards 

Rule  6  MCAR  section  4.40002 
(formerly  APC  2)  includes  sections  on 
Definitions.  Abbreviations.  Applicability 
of  Standards,  Qpadty  Standard 
Adjustment  and  Circumvention.  USEPA 
will  rulemake  on  Minnesota's  provisions 
for  setting  alternative  opacity  limits  (6 
MCAR  section  4.0002  Part  D)  in  a  future 
Federal  Register  notice. 

A.  Definitions 

The  revision  contains  new  and/or 
revised  definitions  that  differ  from  those 
in  APC  2,  the  similar  rule  in  the  current 
SIP,  which  USEPA  approved  in  the  May 
6, 1982,  Federal  Register  (47  FR  19521^. 
Minor  changes  were  made  to  the 
definitions  for  "new  facility,"  "owner  or 
operator."  and  "reconstruction."  These 
revised  definitions  are  generally 
consistent  with  the  definitions  whidi 
USEPA  has  previously  approved  in  APC 

2.  These  revised  definitions  are  also 
consistent  with  the  requirements  of  40 
CFR  51.160  through  51.164.  Therefore. 
USEPA  is  approving  them. 

Minnesota  has  also  revised  and 
clarified  the  definition  of  "New  Source 
Performance  Standard"  by  directly 
referencing  the  Federal  NSPS 
established  under  section  111  of  the 
Clean  Air  Act  USEPA  finds  this  revised 
definition  acceptable  and  is  approving 
it  but  only  as  it  relates  to  Minnesota's 
general  NSR  program.  (As  stated  above, 
USEPA  is  not  rulemaking  on 
Minnesota's  rules  as  they  relate  to  the 
section  111  NSPS  program.)  The 
definition  of  "modification"  has  been 
revised  at  section  4.40002  (A)(15)  to  read 
as  follows: 

"Modification"  means  a  physical  change  or 
a  change  in  the  operation  of  an  emission 
facility  that  is  not  allowed  under  a  permit, 
stipulation  agreement,  or  an  applicable  air 
pollution  control  rule,  and  that  results  in  an 
increase  in  the  emission  of  an  air  pollutant 


This  revision  differs  from  the 
definition  of  "modification"  found  in 
APC  2(c)(5)(aa).  which  USEPA  approved 
as  part  of  the  Mtimesota  NSPS  SIP  on 
May  6, 1982,  in  that  it  exempts  from  the 
definition  of  "modification"  any 
physical  or  operational  changes  if  they 
are  provided  for  by  stipulation 
agreement  an  applicable  air  pollution 
control  rule,  or  a  permit.  It  thereby 
exempts  such  changes  from  the  State's 
new  source  rule. 

The  current  SIP  definition  of 
"modification,"  at  APC  2(c)(5),  however, 
only  applies  to  NSPS  sources  listed  in 
APC  2(c)  and  not  to  the  NSR  program  for 
general  sources  covered  by  today's 
regulations.  There  presently  is  no  other 
definition  of  "modification"  in  the 
Minnesota  SIP  to  which  the  new 
definition  can  be  compared.  Moreover, 
there  is  no  USEPA  requirement  for  a  SIP 
definition  of  "modification."  USEPA  is 
approving  Minnesota's  new  definition 
for  general  sources,  because  (1)  there  is 
no  other  definition  of  "modification"  in 
the  SIP  for  general  sources  and  (2)  its 
approval  will  not  jeopardize  the 
attainment  and  maintenance  of  the 
NAAQS.  The  USEPA'  final  approval  of 
Minnesota's  NSR  program  only  applies 
to  a  limited  range  of  sources.  It  does  not 
apply  to  new  major  sources  or  major 
modifications  of  existing  sources  in 
nonattainment  areas,  new  PSD  sources 
or  major  modifications  of  PSD  soiu-ces, 
or  NSPS  requirements  for  new  sources 
or  major  modifications  of  existing 
sources.  Further,  USEPA  notes  that 
Appendix  A,  as  discussed  later,  commits 
Minnesota  to  use  the  definition  of 
"major  modification,"  as  defined  at  40 
CFR  51.18(j)(l)(v),»  in  determining 
whether  anticipated  construction  at  a 
source  requires  notification  of  the  public 
and  opportunity  for  public  comment 

It  should  be  noted  that  USEPA's  NSPS 
regulations  do  not  exempt  physical  or 
operational  changes  &t)m  the  definition 
of  "modification,"  just  because  they  are 
provided  for  by  permits,  agreements,  or 
State  rules.  Therefore,  USEPA  cannot 
approve  the  revised  definition  for 
purposes  of  the  State's  regulations  for 
implementing  the  Federal  NSPS  and  is 
not  rulemaking  on  it  nor  on  the 
remainder  of  the  State's  submittals,  for 
this  purpose.  USEPA  notes  that 
Minnesota  has  been  delegated  the 
Federal  NSPS  program  and  is 
implementing  USEPA's  rules  at  40  CFR 
Part  60.  Therefore,  Minnesota's 
definition  of  "modification"  at  section 
4.40002  should  have  no  effect  on  its 
implementation  of  40  CFR  Part  60. 


*  Title  40  CFR  Sl.ia(j)(l)(y)  (1966)4*  currently 
codified  at  40  CFR  51.165(a){lj(v]  (1967). 


USEPA  periodically  reviewt  all 
delegated  NSPS  programs,  inchiding 
Minnesota's,  and  will  at  the  time  of 
Minnesota's  review  determine  whether 
Minnesota  is  properly  implementing  its 
delegation. 

The  following  new  terms  have  been 
added  to  revised  Rule  6  MCAR  section 
4.0002: 

1.  "Fugitive  Emissions"  mean  pollutant 
discharges  to  the  atmosphere  that  do  not  pass 
through  a  stack,  chimney  or  other 
functionally  equivalent  opening,  at  which  a 
measurement  of  the  emissions  can  be  made 
using  a  reference  method  other  than  (40  CFR 
Part  ea  Appendix  A)  Method  9. 

2.  "Reference  Method"  means  the 
procedure  for  perfonnance  test  in  the  Code  of 
Federal  Regulations.  Title  40.  Part  80. 
Appendix  A  (1982). 

3.'  "Emission  sotmre"  means  a  single  source 
whereby  an  emission  is  caused  to  occur. 

4.  'Total  emission  facility"  means  an 
assemblage  of  all  emission  sources  on 
adjacent  property  that  are  under  common 
ownership  or  control  and  that  exist  for  a 
common  function. 

5.  "Potential  emissions"  means  the 
emissions  from  an  emission  facility,  after 
control  equipment  has  been  applied,  when 
the  facility  is  operating  at  maximum  design 
capacity  and  maximimi  hours  of  operation  or 
as  limited  by  enforceable  permit  conditions, 
whichever  results  in  fewer  emissions. 

USEPA  finds  these  definitions 
acceptable. 

USEPA  has  reviewed  all  the  revised 
and  new  definitions  discussed  above, 
not  only  with  respect  to  whether  the 
definitions  meet  the  Federal  NSR 
requirements,  but  also  with  respect  to 
their  impact  on  the  federally  approved 
Total  Suspended  Particulates  (TSP)  and 
Sulfur  Dioxide  (SOj)  SIPs  in  Minnesota. 
These  revisions  are  acceptable. 
Therefore,  USEPA  is  approving  the 
definitions  as  set  forth  at  6  MCAR 
section  4.0002(A)  for  the  purposes  of 
Minnesota's  general  NSR  program. 

B.  Abbreviations.  Applicability  of 
Standards,  and  Circumvention 

USH»A  has  reviewed  6  MCAR  section 
4.0002(B).  Abbreviations;  6  MCAR 
section  4J0O02(C)  Applicabihty  of 
Standards  of  Performance;  and  6  MCAR 
section  4.0002(E),  Circumvention.  Parts  B 
and  E  contain  requirements  similar  to 
those  previously  approved  in  APC  2  (b) 
and  (f).  respectively,  and  USEPA  is 
appitjving  them.  Part  C  has  been 
changed  and  simplified  bom  APC  2(c). 
USEPA  finds  it  approvable  and  ia 
approving  Part  C  as  well. 

C.  Opacity  Standard  Adjustments 

Part  D  of  Rule  6  MCAR  section  4J0002 
allows  an  emission  facility  to  apply  for 
an  alternative  opacity  limit.  USEPA  will 
rulemake  on  this  provision  in  futoro 
Feileral  Register  notices. 


n.  nonanKdatad  Pannit  Rulaand  Air 
Emission  Facility  Permita 

The  Consolidated  Permit  Rule  is 
comprised  of  the  following:  Rule  6 
MCAR  sections  4.4001  throng  4.4021, 
Permit  Rule;  Rule  8  MCAR  sections 
4.4301  through  4.4305,  Supplement  to 
Permit  Rule;  and  Rule  6  MCAR  sections 
4.4311  through  4.4321,  Indirect  Source 
Air  Permits.  In  addition,  the  MPCA 
submitted  an  MOA  to  USEPA  on 
October  28. 1985.  The  rules  submitted  by 
MPCA  are  intended  to  replace  the 
previously  approved  rules,  APC  2  and 
APC  3.  The  State  took  several 
provisions  fi-om  APC  3  (the  State's 
former  general  NSR  rule  for  air  pollution 
sources),  which  are  common  to  all  other 
environmental  media  permit  programs, 
and  included  them  in  a  new  multi-media 
CPR  Rule. 

Rule  6  MCAR  section  4.4001  through 
4.4021,  Permit  Rule 

Rule  6  MCAR  section  4.4001  through 
4.4021  establishes  MPCA's  standard 
permitting  procedures.  The  review 
procedures  will  enable  MPCA  to 
determine  whether  a  proposed  new  or 
modified  source  will  cause  a  violation  of 
a  SIP  control  strategy  or  interfere  with 
attainment  or  maintenance  of  the 
NAAQS.  Rule  6  MCAR  section  4.4015 
requires  each  permit  to  contain 
conditions  necessary  to  achieve 
compliance  with  all  applicable  State  and 
Federal  roles.  Rule  6  MCAR  section 
4.4014  B  authorizes  MPCA  to  deny  a 
permit  if  the  proposed  source  will  not 
comply  with  all  applicable  State  or 
Federal  rules  administered  by  MPCA. 
All  SIP  emission  rules  and  the  NAAQS 
are  considered  by  the  State  to  be  rules    - 
administered  by  the  MPCA. 

Rule  6  MCAR  sections  4.4301  through 
4.4305,  Supplements  to  Air  Permit  Rules 

USEPA  reviewed  the  provisions  of 
this  CPR  rule  to  assure  ttiat  the 
appropriate  sizes  and  types  of  air 
pollution  sources  %vill  be  subject  to 
review  by  MPCA.  as  required  by  4Q  CFR 
51.160  through  51.164.  Section  4.4303 
requires  all  air  emission  facilities  to 
obtain  a  permit  except  for  certain  small 
sources.  Exempted  sources  are  those 
that  emit  less  dian  specified  de  minimus 
levels  for  all  criteria  pollutants.  For 
instance,  6  MCAR  section  4.4303  B.1  and 
2  exempt  such  sources  with  less  than  25 
tons  per  year  of  emissions  (except  for 
lead  which  is  less  than  0.5  tons  per 
year),  natural  gas  sources  which  are 
smaller  than  50  million  British  Tliermal 
Units  (BTU)  per  hour,  and  wood  sources 
which  are  smaller  than  5  million  BTUs 
per  hour.  These  exemptions  are 


approvaUe  for  all  sources.*  However.  6 
MCAR  section  4.4303  B.3  exempts 
certain  NSPS  sources  from  applying  for 
a  permit  which  may  require  a  NAAQS 
review  under  sections  110(a)(2)(D)  and 
110(aK4)  of  the  Act.  For  instance,  the 
NSPS  for  Nonmetalic  Mineral  Processing 
Plants  exempts  fixed  sand  and  gravel 
operations  with  capacities  of  less  than 
25  tons  per  hour  (40  CFR  e0.670(c)(l)), 
while  the  Minnesota  regulation  exempts 
operations  that  produce  less  than 
150,000  tons  of  product  per  year.  Thus,  a 
70  tons  per  hour  facility  operating  2080 
hours  per  year  would  be  exempted 
imder  Minnesota's  regulation. 
Additionally,  the  NSPS  for  Metal  Coil 
Surface  Coating  does  not  exempt  any 
facility  constrocted  after  January  5, 1981. 
regardless  of  size  (40  CFR  60.460),  while 
Mhinesota's  regulation  exempts 
faciUties  that  use  less  than  10.000 
gallons  of  solvent-borne  coatings  per 
year.  Because  Minnesota's  regulation 
may  exempt  certain  NSPS  sources  fiiom 
a  NAAQS  review.  USEPA  is 
disapproving  Minnesota's  CPR  rule  for 
those  sources  subject  to  an  NSPS 
requirement  (40  CFR  Part  60),  and 
otherwise  exempted  from  review  under 
6  MCAR  section  4.4303  B.3.  For  these 
sources,  APC  3,  as  approved  in  the 
September  22. 1972.  Federal  Regbter  (37 
FR  19810),  will  continue  to  apply.  (None 
of  the  exemptions  in  6  MCAR  section 
4.4303  B.3  apply  to  Pb  sources. 
Therefore,  USEPA's  final,  limited 
disapproval  does  not  affect  its  final 
approval  of  Minnesota's  NSR  plan  for- 
Pb  discussed  below.)  For  all  other 
sources,  USEPA  is  approving 
Minnesota's  CPR,  including  6  MCAR 
section  4.4303. 

Lead  NSR  Rules 

USEPA's  criteria  for  approving  Pb 
NSR  programs  are  found  in  two 
docimients.  One  is  an  April  8, 1960, 
memorandum  from  Richard  G.  Rhoads. 
then  Director.  Control  Programs 
Development  Division,  to  the  Directors 
of  the  Regional  Air  and  Hazardous 
Materials  Divisions.  The  other  is  section 


•  With  raapect  to  particulate  matter,  the  2S  ton* 
per  year  cxemptioa  was  intended  lo  apply  to  TSP. 
which  was  the  indicator  at  the  time  of  the  State's 
submittal  of  its  CPR.  USEPA  revised  the  particulate 
matter  standard  on  July  1. 1967  (52  FR  24634).  and 
eliminated  the  TSP  ambient  air  quaUty  standard. 
The  reviaed  •landafd  is  expressed  in  terms  of 
particulate  matter  with  a  nominal  diameter  of  10 
micron*  or  less  (PMto)  and  establishes  a  15  ton/year 
cutK>fr  for  NSR  purposes.  As  part  of  Minnesota's 
PMio  plan,  it  must  aubmit  a  rerised  NSR  plan  wUcli 
requires  review  of  all  sources  of  PMk  which  emit 
more  than  IS  tons  per  year.  Although  USEPA  is 
approving  Minnesota's  general  NSR  plan  at  this 
lime.  Minnesota's  obligation  to  submit  a  NSR  plan 
for  PMio.  in  conformance  with  requirements  for 
implementation  of  the  PMio  standard,  remaiiu. 


BEST  COPY  AVAILABLE 
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4.5.3  of  USEPA's  Pb  guidance  document 
entitled  "Updated  Information  on  | 
Approval  and  Promulgation  of  Pb  > 
Implementation  Plans."  dated  July  1983. 

Rule  6  MCAR  section  4.4303  B.1.C 
exempts  from  review  new  or  modified 
Pb  sources  that  have  the  potential  to 
emit  less  than  0.5  tons  per  year.  This 
rule  is  consistent  with  USEPA's  April  8, 
1960,  pohcy  memorandum  which 
requires  review  of  all  Pb  point  sources 
which  have  the  potential  to  emit  Pb  in 
excess  of  5  tons  per  year.  This  rule  is 
also  consistent  with  USEPA's  policy  on 
Pb  plans  which  requires  review  of  any 
modification  to  a  source  with  actual 
emissions  in  excess  of  5  tons  per  year  of 
Pb,  if  the  modification  would  result  in  a 
net  increase  of  0.8  or  more  tons  of  Pb  per 
year  of  potential  emissions.  Since  Rule  6 
MCAR  section  4.4303  of  the  permit  rule 
subjects  all  Pb  sources  emitting  0.5  tons 
per  year  of  Pb  or  more  to  State  review, 
this  rule  is  approvable  as  it  pertains  to 
new  Pb  sources  and  modifications  to 
existing  Pb  sources. 

The  rules  contain  provisions  which 
require  all  new  or  modified  Pb  sources 
above  0.5  tons  per  year  to  be  reviewed 
against  the  ambient  air  quaUty 
standards. 

The  NAAQS  for  Pb  has  been 
approved  for  Minnesota  as  part  of  the 
SIP.  Furthermore,  Rule  6  MCAR  section 
4.4014  B  requires  the  Agency  to  deny  a 
permit  if  the  proposed  source  would  not 
comply  with  this  Federal  requirement, 
which  is  administered  by  the  State. 

On  July  6. 1984  (49  FR  27507),  USEPA 
approved  all  other  elements  of        , 
Minnesota's  Pb  plan.  Approval  of  I 
Minnesota's  NSR  Pb  plan  satisfies  Bie 
one  remaining  element  needed  in 
Miimesota's  Pb  plan.  Therefore,  USEPA 
is  also  approving  Minnesota's  complete 
Pb  plan  as  meeting  all  the  requirements 
of  the  Act  I 

Rule  6  MCAR  Sections  4.4311  Through 
4.4321.  Indirect  Source  Air  Permits 

Although  there  are  no  current  Federal 
requirements  that  a  State  submit  an 
indirect  source  review  program,  the 
State  of  Minnesota  did  submit  such  a 
program.  This  will  replace  the  previous 
indirect  source  review  program  in 
Minnesota  (codified  at  40  CFR  52.1225 
(a)  and  (b)— February  25. 1974,  39  FR 
7282).  USEPA  has  reviewed  the  indirect 
source  nde  and  finds  that  it  does  not 
eliminate  any  requirement  upon  which 
the  State  depended  to  demonstrate  i  .. 
attainment  or  maintenance  of  any  ' 
NAAQS.  USEPA  is.  therefore,  approving 
this  rule. 


Memorandum  of  Agreement  Between 
USEPA  <uidMPCA 

Appendix  A,  the  MOA  between 
Minnesota  and  USEPA.  consists  of  an 
agreement  signed  by  the  USEPA  on  July 
8, 1985,  and  by  Minnesota  on  July  24, 
1985.  This  MOA  between  the  MPCA  and 
USEPA  satisfies  certain  remaining 
deficiencies  for  the  NSR  permitting 
requirements,  as  described  below. 

Section  4.4002 1,  exempts  many  air 
emission  sources  from  public  notice  and 
comment  provisions.  Such  exemption 
violates  the  requirements  of  40  CFR 
51.161.  To  address  this  deficiency,  the 
State  and  USEPA  executed  a  MOA 
which  requires  the  MPCA  to  give  notice 
and  provide  for  a  public  conunent  period 
in  accordance  with  40  CFR  51.161.  Tide 
40  CFR  51.161  requires  that  public 
conunent  procedures  apply  to  all 
sources,  both  major  and  minor,  that 
affect  the  attainment  and  maintenance 
of  the  air  quality  standards.  The  MOA 
provides  that  the  public  notice  and 
conunent  requirements  of  40  CFR  51.161 
will  be  met  in  cases  with  the  following 
types  of  permits: 

1.  A  permit  for  a  "major  stationary 
source"  and  for  a  "major  modification" 
as  defined  and  applied  by  40  CFR 
51.18a)(l)  (iv).  (V),  (vi),  and  (x);' 

2.  A  permit  for  an  emission  facility 
with  an  actual  Pb  emission  rate  of  0.6 
tons  or  more  per  yean  or 

3.  A  permit  for  a  facility,  building, 
structure  or  installation  in  accordance 
with  40  CFR  51.18(a)  (recodified  at  40 
CFR  51.160(a))  which  must  be  reviewed 
to  assure  that  the  source  will  not 
potentially  violate  a  control  strategy  or 
interfere  with  attainment  or 
maintenance  of  a  national  ambient  air 
quality  standard. 

The  MOA  provides  an  appropriate 
mechanism  to  satisfy  the  notice 
requirements  for  both  a  general  source 
permitting  program  and  a  Pb  NSR 
program.  Therefore,  USEPA  is  approving 
the  MOA  as  part  of  die  Minnesota  SIP. 

Stack  Height  Requirements 

Section  123  of  the  Act  limits  credit  in 
attainment  demonstrations  for  stack 
height  in  excess  of  that  which  exceeds 
good  engineering  practice.  On  July  8. 
1985,  USEPA  promulgated  regulations 
implementing  these  provisions  (50  FR 
27892).*  These  regulations  require  that 


'  40  CFR  51.18(j)(1)  (ivV  (v).  (vi),  and  (x)  wa« 
recodified  on  N«vember  7.  igSS.  to  40  CFR 
51.ia6(aM1)  (iv).  (V).  (vi).  and  (x).  See  Footnote  1  and 
S. 

*  Certain  provitioni  of  these  nilet  were 
overturned  io  NRDC  v.  Thomo*  (D.C.  Cir.  No.  85- 
1488  et  al.  [January  22. 1968)).  Petitions  for  rehearing 
of  it*  opinion  h^vc  b»en  filed  with  the  D.C.  Circuit. 
and  are  pending  disposition  by  the  court.  The 
provisions  potentially  subiect  to  remand  are 


State  and  locti  agencies  conform  with 
Section  123  when  implementing  the  SIP 
generally,  including  reviewing 
construction  permits.  See  40  CFR  51.118 
and  51.164.  In  October  1, 1986.  and 
January  14, 1987,  letters,  Miimesota 
committed  to  implement  its  SIP  program 
using  USEPA's  July  a  1985,  regulations 
rather  than  develop  its  own  regulations. 

Public  Comment 

On  February  17, 1987  (52  FR  4785). 
USEPA  proposed  to  approve 
Minnesota's  Consolidated  Permit  Rule  6 
MCAR  sec.  4.0002.  One  public  comment 
was  received  by  the  Agency  from  the 
National  Resources  Defense  Council 
(NROC)  which  stated: 

We  object  to  the  proposed  approval  of 
Minnesota's  commitments  to  implement  its 
SIP  in  accordance  with  USEPA's  July  1985 
§  123  rules  (SIC).  Our  comments  to  USEPA  on 
the  illegality  of  those  rules  and  subsequent 
"guidance "  and  our  petition  for 
reconsideration  of  these  rules  are  hereby 
incorporated  by  reference  as  our  comments 
on  the  instant  proposal. 

USEPA  published  its  final  stack  height 
regulations  on  July  8, 1985  (50  CFR 
27982).  In  diat  rulemaking.  USEPA 
responded  to  NRDC's  comments  on  the 
proposed  regulations  (49  FR  44878, 
November  9. 1984),  and  such  responses 
are  hereby  incorporated  by  reference. 
USEPA's  proposed  stack  height  rules  are 
irrelevant  because  Minnesota's 
commitment  is  based  on  USEPA's  July  8, 
1985,  adopted  rule  and  on  the  stack 
height  rules  which  USEPA  proposed  on 
November  9. 1984,  which  NRDC 
commented  on. 

NRDC  filed  a  petition  for  review  of 
the  July  8, 1985,  rules  under  Section  307 
of  the  Act  on  August  5. 1985.  NRDC.  In 
its  petition  for  review.  NRDC  raised 


grandfathering  stack  height  credits  for  sources  who 
raise  their  stack*  prior  to  October  1, 1S83.  up  to  the 
height  permitted  by  good  engineering  practice 
formula  height  (40  CFR  S1.100(kk)(2)).  dispersion 
credit  for  sources  originally  designed  and 
constructed  with  merged  or  multi-flue  stacks.  (40 
CFR  S1.100(hh)(2Hii)(A)).  and  grandfathering  credit 
for  the  refined  (H-f  1.SL)  formula  height  for  sources 
unable  to  show  reliance  on  the  original  (2.SH) 
formula  (40  CFR  S1.100(ii)(2)). 

Although  USEPA  today  generally  approves 
Minnesota's  new  source  review  plan  on  the  grounds 
that  it  satisfies  the  applicable  attainment  area 
requirements  of  40  CFR  Pari  51,  USEPA  also  today 
provide*  notice  that  Minnesota's  commitment  to  use 
USEPA's  July  8. 1985.  stack  height  rule*  in  it*  new 
source  review  plan  is  subject  to  review  and  po**ible 
revision  as  a  result  of  NRDC.  If  USEPA's  response 
to  NRDC  modifies  the  applicable  (uly  a  1985. 
provision(*),  USEPA  will  notify  the  State  of 
Minnesota  that  it*  commitment  must  be  changed  to 
compori  with  USEPA'*  modified  requirement*. 
USQ>A'*  approval  of  Minneaota'i  new  source 
review  plan  today  I*  intended  to  avoid  delay  in  the 
eatabliahment  of  a  federally  enforceable  new  aource 
review  plan  for  lead  while  awaiting  resolution  of 
the  An^KT  litigation. 


essentially  the  same  issues  as  in  its 
comments  on  USEPA's  guidance  and  in 
its  petition  for  reconsideration. 
USEPA's,  therefore,  hereby  incorporates 
by  refereiM:e  the  briefs  it  fUed  in  die 
above  case  for  the  purpose  of 
responding  to  NRDC's  comments  on 
USEPA's  guidance  and  NRDCs  petition 
for  reconsideration  in  reference  to 
Minnesota's  proposed  CPR. 

As  was  noted  in  Footnote  8.  portions 
of  USEPA's  stack  hei^t  rules  were 
remanded  to  the  Agency  in  NRDC. 
Althou^  U^PA  today  generally 
approves  Minnesota's  new  source 
review  plan  on  the  grounds  that  it 
satisfies  the  applipable  attainment  area 
requirements  of  40  CFR  Part  51,  USEPA 
also  today  provides  notice  that 
Minnesota's  commitment  to  use 
USEPA's  July  8, 1985,  stack  height  rules 
in  its  new  source  review  plan  is  subject 
to'review  and  possible  revision  as  a 
result  of  NRDC.  If  USEPA's  response  to 
the  NRDC  remand  modifies  die 
applicable  July  6, 1965,  provision(s). 
USEPA  will  notify  Uie  State  of 
Minnesota  that  its  commitment  must  be 
changed  to  comport  with  U^PA's 
modified  requirements.  USEPA's 
approval  of  Minnesota's  new  source 
review  plan  today  is  intended  to  avoid 
delay  in  the  establishment  of  a  federally 
enforceable  new  source  review  plan  for 
lead  while  awaiting  resolution  of  the 
AWDC  remand. 

Conclusion 

In  conclusion.  USEPA  is  approving  6 
MCAR  section  4.0002.  except  that  it  is 
not  acting  today  on  section  4.0002(D). 
Opacity  Standard  Adjustment  USEPA 
is  approving  Uie  MPCA's  Consolidated 
Permit  Rule  as  meeting  the  new  source 
permitting  requirements  of  40  CFR  51.160 
through  51.164,  including  die  MOA 
between  the  MPCA  and  USEPA.  except 
as' applicable  to  sources  subject  to  an 
NSPS  requirement  and  exempted  from 
review  by  6  MCAR  section  4.4303  B.3. 
USEPA  is  disapproving  the  CPR  for 
these  sources,  and  for  them  SIP  Rule 
APC  3  will  continue  to  apply.  USEPA 
has  determined  that  the  submitted  NSR 
rules  will  meet  die  Pb  NSR  requirements 
and  satisfy  the  one  remaining  deficiency 
in  the  Minnesota  Pb  Plan.  USEPA  is 
finally  approving  this  one  remaining 
element  in  Miimesota's  Pb  plan  and 
approving  Minnesota's  Pb  ^an  as 
meeting  all  the  requirements  of  the  Act 
Finally,  Minnesota  did  not  submit  these 
regulations  to  meet  the  requirements  of 
either  Section  111.  Part  C  or  Part  D  of 
the  Act  and  USEPA  is  not  rulemaking 
on  them  as  such. 

USEPA  has  yet  to  approve  a  Part  D 
NSR  plan,  inter  alia,  for  Minnesota,  and. 
therefore,  the  section  ll0(aK2}(l)  growdi 


restrictions  have  been  in  place  in 
Minnesota's  primary  nonattainment 
areas  since  July  1. 1979.  Because  USEPA 
is  not  acting  on  (and  could  not  approve) 
Minnesota's  CPR  in  relationship  to  Part 
D,  these  restrictions  mnain  in  place. 

Under  Executive  Order  12291,  this 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

Under  section  307(b)(1)  of  die  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  die  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  (60  days  from  today).  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

List  of  Subjects  b  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide,  Hydrocarbons,  Incorporation 
by  Reference,  Intbrgovernmental 
relations.  Lead,  Nitrogen  dioxide, 
Ozone.  Particulate  matter,  Sulfur  oxides. 

Note. — Inoorporatien  by  referenoe  of  tlie 
State  Implementation  Plan  for  the  Sute  of 
Minnesota  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  April  28. 1988. 
Lee  M.  TlMsnas. 
Administrator. 

Tide  40  of  die  Code  of  Federal 
Regulations,  Chapter  I,  Part  5Z,  is 
amended  as  follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Subpart  Y—MimiMota 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Anthodtr  42  U.S.C  7401-7042. 

2.  Section  52.1220  is  amended  by 
adding  paragraph  (c)(24)  to  read  as 
follows: 

S52.1220    ktentifleatfcMiofplm. 

(c)  •  *  • 

(24)  On  January  7, 1985.  die  State  of 
Minnesota  submitted  a  consolidated 
permit  nde  [CPR]  to  satisfy  die 
requirements  of  40  CFR  51.160  dmnigh 
51.164  for  a  general  new  source  review 
(NSR)  program,  including  lead.  On 
October  25, 1985,  die  State  submitted  a 
Memorandum  of  Agreement  (MOA) 
which  remedied  certain  deficiencies  (40 
CFR  52.1225(d)).  On  October  1. 1986,  and 
January  14, 1987,  the  State  committed  to 
implement  its  NW  program  using 
USEPA's  July  8, 1985  (50  FR  27892). 
regulations  for  implementing  the  stack 
height  requirements  of  Section  123  of  the 
Clean  Air  Act  (40  CFR  52.1225(e)). 
USEPA  is  approving  the  above  for 


general  NSR  purposes  for  all  sources, 
except  it  is  disapproving  them  for  those 
few  sources  subject  to  an  NSPS 
requirement  (40  CFR  Part  60)  and 
exempted  from  review  under  6  MCAR 
section  4.4303  B.3.  For  diese  sources, 
NSR  Rule  APC  3  (40  CFR  52.1220(cK5)). 
wrill  continue  to  apply.  Additionally, 
USEPA  is  taking  no  action  on  the  CPR  in 
relationship  to  the  requirements  of 
Section  111,  Part  C  and  Part  D  of  the 
Clean  Air  Act 
(i)  Incorporation  by  Reference. 

(A)  Widiin  Tide  6  Environment 
Minnesota  Code  of  Administrative 
Rules.  Part  4  Pollution  Control  Agency  (6 
MCAR  4),  Rule  6  MCAR  4  section  AJOOOH, 
Parts  A.  B,  C  and  E— Definitions. 
Abbreviations.  Applicabilify  of 
Standards,  and  Circumvention  (formerly 
APC  2)  Proposed  and  Published  in 
Volume  8  of  die  State  of  Minnesota 
STATE  REGISTER  (8  S.R.)  on  October 
17, 1963,  at  8  S.R.  682  and  adopted  as 
modified  on  April  16, 1984,  at  8  S.R.  2275. 

(B)  Rules  6  MCAR  section  4.4001 
through  section  4.4021 — Permits 
(formerly  APC  3)— Proposed  and 
Published  on  December  10, 1983,  at  8 
S.R.  1419  (text  of  rule  starting  at  8  S.R. 
1420)  and  adopted  as  modified  on  April 
16, 1984,  at  8  S.R.  2278. 

(C)  Rules  6  MCAR  section  4.4301 
through  section  4.4305— Air  Emission 
Facilify  Permits — Proposed  and 
Published  on  December  19, 1983,  at  8 
S.R.  1419  (text  of  rule  starting  at  6  S.R. 
1470]  and  adopted  as  proposed  on  April 
16, 1984,  at  8  S.R.  2276. 

(D)  Rules  6  MCAR  section  4.4311 
through  section  4-4321 — Indirect  Source 
Permits  (formerly  APC  19) — Proposed 
and  Published  on  December  19, 1983,  at 
8  S.R.  1419  (text  of  rule  starting  at  8  S.R. 
1472)  and  adopted  as  modified  on  April 
16, 1984,  at  8  S.R.  2277. 

3.  Section  52.1225  is  amended  by 
removing  and  reserving  paragraphs  (a) 
and  (b)  and  adding  paragraphs  (c),  (d), 
and  (e)  to  read  as  follows: 

§52.1225   flevtaw  of  new  eowcM  and 
modifications. 

(a]-(b)  (Reservedj 

(c)  Minnesota's  Consolidated  Permit 
Rules  (CPR)  (40  CFR  52.1220(c)(24)),  are 
disapproved  for  those  sources  to  which 
an  NSPS  requirement  applies  (40  CFR 
Part  60)  and  which  are  also  exempted 
from  review  under  6  MCAR  section 
4.4303  B.3.  These  are  being  disapproved 
because  they  do  not  meet  the 
requirements  of  sections  110(a)(2)(D) 
and  110(a)(4)  of  die  Qean  Air  Act  (Act). 
For  these  sources,  NSR  Rule  APC  3  (40 
CFR  52.1220(c)(5)).  will  continue  to 
apply. 
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(d)  The  USEPA  and  the  State  of 
Minnesota  signed  a  Memorandum  of 
Agreement  (MOA)  on  July  8, 1985.  and 
July  24, 1985,  respectively,  for 
implementing  Minnesota's  CPR  {40  CFR 
52.1220(c)(24)).  The  MOA  provides  that 
Minnesota  will  meet  the  public  notice 
and  comment  requirements  of  40  CFR 
51.161  in  cases  with  the  following  types 
of  permits: 

(1)  A  permit  for  a  "major  stationary 
source"  and  for  a  "major  modification" 
as  deHned  and  applied  by  40  CFR    i 
51.165(a)(1)  (iv),  (v).  (vi).  and  (x).      j 

(2)  A  permit  for  an  emission  faciUty 
with  an  actual  Pb  emission  rate  of  0.6 
tons  or  more  per  yean  or 

(3)  A  permit  for  a  facility,  building, 
structure  or  installation  in  accordance 
with  40  CFR  51.160(a)  which  must  be 
reviewed  to  assure  that  the  source  will 
not  potentially  violate  a  control  strategy 
or  interfere  with  attairunent  or 
maintenance  of  a  national  ambient  air 
quality  standard. 

(e)  The  State  of  Miimesota  has 
committed  to  conform  to  the  Slack 
Height  Regulations,  as  set  forth  in  40 
CFR  Part  51.  In  a  January  14, 1987,  letter 
to  David  Kee.  USEPA;  Thomas  J. 
Kalitowski,  Executive  Director, 
Minnesota  Pollution  Control  Agency, 
stated: 

Minnesota  does  not  currently  have  a  stack 
height  rule,  nor  do  we  intend  to  adopt  such  a 
rule.  Instead,  we  will  conform  with  the  Stack 
Height  Regulations  as  set  forth  in  the  July  8, 
1985,  Federal  Register  in  issuing  permits  for 
new  or  modified  sources.  In  cases  where  that 
rule  is  not  clear,  we  will  contact  USEPA 
Region  V  and  conform  to  the  current  federal 
interpretation  of  the  item  in  question. 
[FR  Doc  88-10215  FUed  5-12-88;  8:45  am] 
MLUNQ  COOC  CSaCMO-M 


40  CFR  Parts  60  and  61 

[FRL-3379-3] 


Standards  of  Performance  for  New 
Stationary  Sources  and  National 
Emission  Standards  for  Hazardous  Air 
Pollutants;  Delegation  of  Auttnirtty  to 
ttie  State  of  Iowa 

AOENCV:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  delegation  of 

authority. 


;  This  notice  announces  an 
extension  of  previously  issued 
delegations  of  authority  for  the 
implementation  and  enforcement  of  the 
federal  Standards  of  Performance  for 
New  Stationary  Sources  (conunonly 
known  as  New  Source  Performance 
Standards  or  NSPS).  40  CFR  Part  6a  and 
the  federal  National  Emission  Standards 


for  Hazardous  Air  Pollutants  (NESHAP). 
40  CFR  Part  61.  The  action  which 
involved  EPA  and  the  state  of  Iowa 
added  six  (6)  NSPS  and  one  (1)  NESHAP 
categories  to  the  delegations  of 
authority  and  modified  two  (2) 
previously-delegated  NSPS  categories. 
The  NSPS  delegation  now  includes  all     . 
categories  except  for  grain  elevators 
(Subpart  DD)  for  which  federal 
standards  have  been  promulgated  by  the 
EPA  through  June  4, 1987.  The  NESHAP 
delegation  now  includes  all  categories 
promulgated  through  March  19, 1987. 
except  for  those  covering  radon 
(Subparts  B  and  W),  radionuclides 
(Subparts  H.  I,  and  K),  asbestos 
renovation  and  demolition  (under 
Subpart  M).  and  two  inorganic  arsenic 
source  categories  (Subparts  N  and  O). 
EFFECnVE  date:  March  16, 1988. 
AOORCSSES:  All  requests  reports, 
applications,  submittals  and  such  other 
communications  required  to  be 
submitted  under  40  CFR  Part  60  or  Part 
61,  including  notifications  required  to  be 
submitted  under  Subpart  A  of  the 
regulations,  for  affected  facilities  or 
activities  in  Iowa  should  be  sent  to 
Chief,  Air  QuaHty  and  Solid  Waste 
Protection  Bureau,  Iowa  Department  of 
Natural  Resources  (IDNR),  Henry  A. 
Wallace  State  Office  Building,  900  East 
Grand,  Des  Moines.  Iowa  50319.  A  copy 
of  all  notices  required  by  Subpart  A  also 
must  be  sent  to  Director.  Air  and  Toxics 
Division.  U.S.  EPA,  Region  VII,  726 
Minnesota  Ayenue.  Kansas  City.  Kansas 
66101. 

FOR  FURTHCR  mFOflMATIOM  CONTACT: 
Mr.  Charles  W.  Whitmore,  Chief,  Air 
Compliance  Section,  Air  Branch,  U.S. 
EPA.  Region  VII,  at  the  above  address  or 
by  calling  913/236-2896  (FTS:  757-2896). 
SUPPLEMENTARY  INFORMATKNI:  Sections 
111(c)  and  112(d)  of  the  Clean  Air  Act 
allow  the  Administrator  of  the  EPA  to 
delegate  to  any  state  government 
authority  to  implement  and  enforce  the 
standards  promulgated  by  the  agency 
under  40  CFR  Part  60  and  Part  61, 
respectively.  EPA  retains  concurrent 
authority  to  implement  and  enforce  the 
delegated  standards.  The  delegation  . 
shifts  the  primary  responsibility  for 
implementation  and  enforcement  of  the 
standards  from  EPA  to  the  state 
government. 

On  August  20, 1984,  EPA  and  the  state 
of  Iowa  entered  into  a  delegation  of 
authority  agreement  whereby  Iowa 
automatically  receives  authority  to 
implement  and  enforce  federal  NSPS 
and  NESHAP  standards  upon  the 
adoption  of  the  standards  by  the  state 
government.  (See  50  FR  933.)  Prior  to 
August  20. 1984,  EPA  delegated  to  the 
state  of  Iowa  authority  to  implement 


and  enforce  the  standards  for  numerous 
categories  in  various  delegation  and 
extension  of  authority  actions.  The 
action  described  below  does  not  affect 
these  previous  delegation  or  extension 
of  authority  actions. 

On  January  19. 1988.  Iowa  revised  its 
niles  to  adopt,  by  reference,  the 
standards  for  six  (6)  additional  NSPS 
and  one  (1)  additional  NESHAP 
regulations  promulgated  by  EPA.  Iowa 
also  revised  two  previously-adopted 
NSPS  categories  to  match  the  amended 
federal  regulations.  The  adoption  action 
and  regulation  changes  became  effective 
on  March  16. 1988.  The  IDNR  informed 
EPA  of  the  adoption  action  in  a  letter 
dated  January  22, 1988. 

EPA  subsequendy  acknowledged  the 
adoption  and  the  corresponding 
delegation  of  authority  in  a  letter  to 
IDNR  on  April  5. 1988.  The  delegation 
occurred  under  the  terms  of  the  above- 
mentioned  August  20. 1984.  automatic 
delegation  of  authority  agreement. 

EPA  hereby  notifies  interested 
individuals  that,  effective  March  16. 
1988,  EPA  delegates  the  authorization  to 
implement  and  enforce  the  federally- 
established  standards  for  the  following 
additional  or  amended  categories  to  the 
state  of  Iowa. 

NSPS  Adoptions 

Subpart  Na — Secondary  Emissions 
from  Basic  Oxygen  Process  Steelmaking 
Facilities  for  Which  Construction  is 
Commenced  After  January  20. 1983; 

Subpart  ^/C/T— Equipment  Leaks  of 
VOC  from  Onshore  Natural  Gas 
Processing  Plants; 

Subpart  LLL — Onshore  Natural  Gas 
Processing:  SOj  Emissions; 

Subpart  OOO-^oiunetallic  Mineral 
Processing  Plants: 

Subpart  Db — Industrial-Commercial- 
Institutional  Steam  Generating  Units: 
and 

Subpart  #:6— Volatile  Organic  Liquid 
Storage  Vessels  (Including  Petroleum 
Liquid  Storage  Vessels)  for  Which 
Construction,  Reconstruction,  or 
Modification  Commenced  After  July  23, 

19v4* 

NSPS  Amendments 

Subpart  K — Storage  Vessels  for 
Petroleum  Liquids  for  Which 
Construction,  Reconstruction,  or 
Modification  Commenced  After  June  11. 
1973,  and  Prior  to  May  19, 1978. 

Subpart  Ka — Storage  Vessels  for 
Petroleum  Liquids  for  Which 
Construction,  Reconstruction,  or 
Modification  Commenced  After  May  18. 
1978,  and  Prior  to  July  23, 1984. 
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NESHAP  Adoption 

Subpart  P— Inorganic  Arsenic 
Emissions  from  Arsenic  Trioxide  and 
Metallic  Arsenic  Production  Facilities. 
Effective  immediately,  all  reports, 
correspondence,  and  such  other 
communications  that  are  required  to  be 
submitted  under  the  NSi>S  or  NESHAP 
regulation  for  facilities  or  activities  in 
Iowa  affected  by  the  amended 
delegations  of  authority  should  be  sent 
to  the  Iowa  Department  of  Natural 
Resources  at  the  above  address,  except 
as  noted  below.  A  copy  of  each 
notification  required  to  be  submitted 
under  Subpart  A  of  40  CFR  Part  60  or  61 
also  must  be  sent  to  the  Director.  Air 
and  Toxics  Division,  at  the  above 
address.  Each  document  and  letter 
mentioned  in  this  notice  is  available  for 
public  inspection  at  the  EPA  regional 
office.  This  notice  is  issued  under  the 
authority  of  sections  111  and  112  of  the 
Clear  Air  Act.  as  amended  (42  U.S.C. 
7411  and  7412). 

Dated:  April  15, 1988. 
William  Rice. 

Acting  Regional  Administrator. 

[FR  Doc.  88-10721  Filed  5-12-88;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parti 

iGeneral  Docket  No.  80-741;  FCC-124] 

World  Administrative  Radio 
Conference  on  the  Use  of  ttie 
Geostationary-Sateillte  Orbit  (Space- 
WARC),  Second  Session.  Geneva  1988 

agency:  Federal  Communications 
Commission. 

action:  Second  report  and  order. 


summary:  The  Second  Report  and 
Order  contains  Commission 
recommendations  for  United  States 
proposals  to  the  Worid  Administrative 
Radio  Conference  on  the  Use  of  the 
Geostationary-Satellite  Orbit  and  the 
Planning  of  Space  Services  Utilizing  It 
(Space-WARC)  convening  in  August 
1988.  These  recommendations  will  be 
forwarded  to  the  Department  of  State 
for  coordination  with  those  of  the 
National  Teleconmiunications  and 
Information  Administration  (NTIA).  The 
Department  of  State  will,  in  turn, 
forward  the  final  U.S.  proposals  to  the 
International  Telecommunication  Union 
(ITU). 

ADDRESS:  Federal  Communications 
Conmiission,  1919  M  Street  NW.. 
Washington.  DC  20554. 


FOR  FURTHER  INFORMATION  CONTACT 

Thomas  S.  Tycz.  Common  Carrier 
Bureau,  Domestic  Facilities  Division, 
(202)  634-1860;  Steven  D.  Selwyn 
(Broadcasting  Issues),  Mass  Media 
Bureau,  (202)  254-3394. 
SUPPtXMENTARY  INFORMATION:  This  is  a 

summary  of  the  the  Commission's 
Second  Report  and  Order  in  General 
Docket  No.  80-741,  FCC  88-124,  adopted 
March  24. 1988  and  released  March  30, 
1988. 

The  full  text  of  this  document  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  fit>m  the  Commission's 
copy  contractor.  International 
Transcription  Service.  (202)  857-3800, 
1200  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Summary  of  the  Second  Report  and 
Order 

The  World  Administrative  Radio 
Conference  on  the  Use  of  the 
Geostationary-Satellite  Orbit  and  the 
Planning  of  Space  Services  Utilizing  It 
(Space-WARC)  is  being  conducted  in 
two  sessions.  The  First  Session  of  the 
Space-WARC  was  held  in  1985  (WARC- 
ORB-85).  It  resulted  in  the  adoption  of 
the  Final  Acts  incorporation  the  Region 
2  Broadcasting  Satellite  Service  (BSS) 
Plan  into  the  international  Radio 
Regulations  and  a  Report  to  the  Second 
Session  that  concerned  planning  of  the 
Fixed-Satellite  Service  in  certain 
frequency  bands  and  several 
Broadcasting  Satellite  Service  issues. 
The  Second  Session  of  the  Conference 
will  be  held  in  Geneva  in  1988  (WARC- 
ORB-88)  and  will  attempt  to  conclude 
the  work  of  the  Space-WARC.  The 
agenda  for  WARC-ORB-88  is  comprised 
primarily  of  issues  relating  to  the  Fixed- 
Satellite  Service  (FSS)  and  the 
Broadcasting  Satellite  Service  (BSS). 
This  Second  Report  and  Order  presents 
recommendations  for  U.S.  policy 
positions  and  proposals  concerning  the 
various  agenda  issues. 

The  primary  FSS  issues  concern 
planning  methods  for  designated 
portions  of  the  6/4  GHz,  14/11-12  GHz 
and  30/20  GHz  bands.  WARC-ORB-85 
adopted  basic  principles  and  methods 
for  a  dual  planning  approach  comprised 
of:  (1)  An  a  priori  allotment  plan  for  the 
expansion  frequency  bands,  and  (2) 
improved  regulatory  procedures, 
possibly  including  a  multilateral 
planningjneeting  (MPM)  mechanism,  for 
the  currently  operational  frequency 
bands.  The  Conference  objective  of 
these  planning  methods  is  to  guarantee 
in  practice  equitable  access  to  the 


geostationary-satellite  orbit  and 
spectrum.  WARC-ORB-88  is  to 
establish  the  allotment  plan  and 
associated  regulatory  procedures  and  to 
establish  improved  regulatory 
procedures,  possibly  with  an  MPM 
mechanism.  This  Second  Report  and 
Order  includes  proposals  on  both  FSS 
planning  methods. 

With  respect  to  an  allotment  plan,  the 
Commission  recommends  that  it  be 
based  on  the  concept  of  predetermined 
arcs  and  has  developed  a  set  of 
associated  procedures  to  implement  the 
plan.  These  procedures  include  the 
definition  of  an  allotment,  the  status  of 
existing  systems,  the  modification  or 
cancellation  of  an  allotment  and  the 
formation  of  subregional  systems.  The 
Commission  has  also  recommended  the 
selection  of  6725-7026  MHz  as  the  band 
for  the  uplink  portion  of  the  plan  at  6/4 
GHz.  The  Commission  stated  that 
proposals  for  technical  parameters  as 
well  as  methods  to  determine  systems 
affected  by  a  plan  modification  will 
require  further  s,tudy  by  the  U.S. 
delegation  to  the  Conference. 

The  second  component  of  the 
planning  approach  for  the  FSS  is 
improved  regulatory  procedures  to  be 
applied  to  specific  FSS  bands  that  are 
currently  used  for  U.S.  domestic  fixed- 
satellite  services.  The  Commission 
recommends  that  the  U.S.  should  not 
propose  to  include  a  formal  multilateral 
planning  meeting  (MPM)  mechanism  in 
the  Article  11  coordination  process,  as 
had  been  proposed  at  the  First  Session 
of  Space-WARC  in  1985.  Rather,  the 
Commission  recommends  that  the  U.S. 
propose  the  following  modifications  to 
the  current  procedures  to  ease  the 
coordination  process: 

(a)  Clarifying  the  advance  publication 
and  detailed  coordination  procedures  in 
Article  11  to  specify  that  all  potentially 
affected  administrations  are  to 
cooperate  in  mutually  resolving  any 
difficulties  that  may  arise  in  accessing 
the  geostationary-satellite  orbit;  and 

(b)  Increasing  the  threshold  value  of 
delta  T/T  in  Appendix  29,  which  is  used 
to  identify  affected  administrations  with 
whom  coordination  is  required,  fit)m  4% 
to  6%.  This  would  reduce  the  number  of 
required  coordination  cases  for  FSS 
systems  and  allow  systems  to  be 
coordinated  in  a  more  efficient  and 
timely  manner. 

The  Commission  also  recommends 
that  the  U.S.  make  several  proposals 
regarding  simplified  regulatory 
procedures  for  other  space  services  in 
the  frequency  bands  not  subject  to 
allotment  or  improved  procedures 
planning  in  order  to  address  isolated 
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problems  in  using  the  current  ' 

procedures. 

First,  the  staff  recommends  that  the 
Radio  Regulations  be  modiiied  so  that 
the  coordination  and  notification  of 
sateUite  systems  under  Articles  11  and 
13  can  be  done  on  a  network,  rather 
than  a  frequency  assignment,  basis.  This 
change  would  reduce  costs  and 
procedural  complexity  without 
dimin'shing  interference  protection 
when  additional  earth  stations  are 
planned  for  a  satellite  system  after  that 
system  has  been  coordinated. 

Second,  the  staff  recommends  that 
Article  14  of  the  Radio  Regulations  be 
modified  to  ensure  timely  completion  of 
coordination  under  those  procedures 
and  also  to  avoid  application  of 
duplicative  coordiniation  procedures 
under  both  Articles  11  and  14. 

Third,  the  staff  recommends  certain 
minor  modiHcations  of  Appendices  28 
and  29  of  the  Radio  Regulations 
concerning  interference  criteria. 

The  Commission  also  makes  i 

recommendations  regarding 
Broadcasting-Satellite  Service  (BSS) 
issues.  Recommended  U.S.  proposals  are 
offered  with  respect  to  U.S.  Region  3 
feeder  link  requirements,  technical 
parameters  for  planning  purposes,  and 
adoption  of  procedures  for  long-term  use 
for  implementing  interim  BSS  systems. 
The  Conunission  declines  to  recommend 
formal  proposals  at  this  time  with 
respect  to  possible  frequency  allocations 
for  Satellite  Sound  Broadcasting  or  High 
DeHnition  Television  but  recommends 
further  study  on  these  issues. 


Ordering  Clauses 

Pursuant  to  sections  4(i)  and  303  of  the 
Communications  Act  of  1934,  as 
amended,  this  Second  Report  and  Order 
is  adopted  and  it  is  ordered  that  the 
Second  Report  and  Order  and  the 
attached  recommended  United  States  of 
Amenca  Proposals  be  transmitted  to  the 
Department  of  State.  It  is  further 
ordered  that  this  Second  Report  and 
Order  be  transmitted  to  the  Chairman 
of  the  United  States  Delegation  to  the 
Conference  for  incorporation  into  the 
positions  of  the  delegations. 

It  is  further  ordered  that  this 
proceeding  is  terminated. 

List  of  Subjects  in  47  CFR  Part  1 

Inquiries. 
Federal  Communications  Commission. 
H.  Walkar  Feastw  m,  \ 

Secretary^ 

|FR  Doc  88-10757  Filed  5-12-88;  8:45  am 
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47  CFR  Pwt  73 

[MM  Docket  No.  W-144;  FCC  St-ISZ] 

Broadcast  ServicM;  Reconsideration 
of  Rule  Amendments  Affecting 
Grandfattiered  Short-Spaced  FM 
Stations  and  Class  A  FM  Stationa 

AOENCV:  Federal  Communications 

Commission. 

action:  Final  rule:  memorandum 

opinion  and  order  on  reconsideration. 

summary:  The  Commission  denied  a 
petition  for  ceconsideration  of  its  action 
that  amended  the  rule  governing 
modification  and  relocation  of 
grandfathered  short-spaced  FM 
broadcast  stations.  The  Commission 
determined  that  it  would  be 
inappropriate  to  amend  the  rule 
affecting  all  such  stations  solely  to 
provide  relief  for  one  particular  station 
with  unique  circumstances.  Also,  the 
Commission  granted  a  petition  for 
reconsideration  of  its  action  that 
established  an  exception  to  the 
minimum  power  requirements  for  FM 
broadcast  stations.  The  Commission 
further  amended  its  rules  to  allow  Class 
A  stations  to  use  that  exception.  In  the 
original  action.  Class  A  stations  had 
been  unnecessarily  excluded. 
EFFECITVI  date:  May  13, 1988. 
AOORESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTNSR  INFORMATION  CONTACT: 
B.C  "fay"  Jaclcson,  Jr^  Mass  Media 
Bureau,  (202)  632-966a 
SUPPLEMENTARY  INPORMATIOH:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order.  MM 
Docket  86-144,  which  was  adopted  on 
April  19, 1968  and  released  on  April  29, 
1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW.  Washington,  DC. 
Also,  the  complete  text  of  this  decision 
may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
(202)  857-3800.  2100  M  Street  NW.  Suite 
140,  Washington,  DC  20037. 

Summary  of  tlie  Memorandum  Opinion 
and  Order 

1.  The  Commission  has  before  it  two 
petitions  for  reconsideration  of  the 
Second  Report  and  Order  ["Seooad 
Report")  (52  FR  37766,  Octobw  9. 1987) 
in  this  procaediag.  One  petition,  filed  by 
Brown  Broadcasting  Service.  Inc.  on 
November  5, 19^,  requests  diat  the 
Commission  reconsider  and  modify  its 
action  that  amended  i  73.213  of  the 
rules,  wliich  governs  relocations  and 


modifications  of  grandfathered  short- 
spaced  FM  stations.  The  other  petition, 
filed  by  Eric  IL  Hilding  on  November  6, 
1987,  requests  that  the  Commission 
reconsider  and  modify  its  action  that 
amended  S  73.211  of  the  rules,  which 
sets  forth  power  and  antenna  height 
requirements  for  each  of  the  six  classes 
of  FM  stations.  No  comments  were  filed 
in  response  to  either  petition. 

2.  Background.  The  Commission 
initiated  this  proceeding  with  a  Notice 
of  Proposed  Rule  Making  ["Notice")  (51 
FR  15927,  April  29, 1986),  that  proposed 
minor  adjustment  to  certain  rules  that 
were  affected  by  the  Commission's 
actions  in  BC  Docket  No.  80-90,  (48  FR 
29486,  June  27, 1983:  49  FR  10260.  March 
20, 1984),  but  were  not  given  detailed 
consideration  in  that  proceeding.  In 
January  1987,  the  Commission  adopted  a 
First  Report  and  Order  (52  FR  8259. 
March  17, 1987)  resolving  two  of  the 
issues  in  the  Notice.  In  September  1987, 
the  Commission  adopted  die  Second 
Report  which,  among  other  things,  set 
forth  a  definitive  method  for  classifying 
FM  stations  according  to  their  effective 
radiated  power  (ERP)  and  antenna 
height  above  average  terrain  (HAAT), 
and  amended  rules  to  limit  relocations 
and  modifications  of  grandfathered 
short-spaced  FM  stations,  allowing  only 
those  that  would  not  increase  the 
potential  for  interference. 

3.  The  Brown  Petition.  Brown 
Broadcasting  Service.  Inc.  ("Brown")  is 
the  licensee  of  station  WBRU.  Channel 
238B.  Providence,  Rhode  Island.  WBRU 
is  a  grandfathered  siwrt-spaced  station, 
and  thus  is  subject  to  1 73213  of  the 
Commission's  niles.  Brown  claims  that 
WBRU  would  be  adversely  affected  by 
the  Commission's  revision  of  that  rule. 

4.  Brown  states  it  is  in  the  middle  of 
an  extended  process  to  obtain  a  new 
tower  site.  At  the  new  site.  Brown 
believes  that  WRBU  would  be  able  to 
operate  with  50,000  watts  effiective 
radiated  power.  Brown  fears  that  newly 
amended  §  73.213  will  prevent  WBRU     . 
from  moving  to  this  new  site  because,  in 
effect  the  amended  rule  bmits  each 
grandfathered  short-spaced  station  to 
the  predicted  coverage  (in  the  direction 
of  other  grandfathered  short-spaced 
stations)  which  that  station  actually  had 
on  the  effective  date  of  the  Second 
Report  (November  9, 1987).  On  this  date, 
WBRU  was  operating  with  a  lower 
power  (20,000  watts)  at  wliat  it 
considers  to  be  a  temporary  site. 
(WBRU  has  been  operating  at  tliis  site 
for  more  than  10  years.)  Brown  does  not 
want  WBRU's  coverage  to  be  limited  in 
the  future  to  that  provided  by  the  lower 
power  at  the  temporary  site.  As  a 
remedy.  Brown  requests  that  the 


Commission's  action  that  amended 
"i  73.213  be  modified  to  permit  any 
grandfathered  short-spaced  station  to  be 
authorized  for  facilities  that  would 
produce  predicted  coverage  equivalent 
to  either  (1)  The  maximum  predicted 
coverage  that  could  have  been 
authorized  under  the  old  rule:  or 
alternatively,  (2)  the  maximum  predicted 
coverage  from  a  site  that  is  not  short- 
spaced. 

5.  Discussion.  Prior  to  the  Second 
Report,  S  73.213  allowed  licensees  to 
routinely  modify  or  relocate 
grandfathered  short-spaced  stations, 
even  if  the  potential  for  interference 
were  increased  as  a  result.  In  the 
Second  Report  the  Commission  affirmed 
Its  contention  that  licensees  of 
grandfathered  short-spaced  stations 
have  had  sufficient  time  (22  years)  to 
relocate  and  optimize  their  facilities 
wider  the  relatively  liberal  provisions  of 
the  old  rule.  The  Commission  found  that 
continuing  to  allow  relocations  and 
modifications  that  increase  the  risk  of 
interference  is  not  in  the  public  interest 
and  is  counter  to  the  objectiveof 
promoting  efficiency  in  the  use  of  the 
spectrum. 

6.  Brown  did  not  present  any  evidence 
to  demonstrate  that  any  grandfathered 
short-spaced  station  other  than  WBRU 
has  or  anticipates  a  similar  problem; 
that  is,  operation  at  an  interim  location 
on  the  effective  date  of  our  action.  No 
comments  were  filed  by  other 
grandfathered  short-spaced  stations  in 
support  of  Brown's  petition.  The 
Commission  is  not  aware  of  any 
grandfathered  short-spaced  station 
other  than  WBRU  diat  would  be 
significantly  affected  by  our  action  in 
the  Second  Report. 

7.  Tailoring  §  73.213,  which  affects  all 
grandfathered  short-spaced  stations,  to 
fit  circumstances  peculiar  to  one 
particular  grandfathered  short-spaced 
station  would  not  be  good  public  policy. 
Because  Browri's  situation  with  regard 
to  the  site  for  WBRU  appears  to  be  an 
individual  problem,  any  relief  that  may 
be  necessary  would  be  more 
appropriately  considered  in  the  context 
of  a  request  for  a  waiver  of  §  73.213, 
rather  than  through  any  further 
amendment  of  that  rule.  The 
Commission  does  not  here  evaluate  or 
rule  on  the  merits  of  any  future 
relocation  of  WBRU.  Rather,  the 
Commission's  decision  in  this 

Slemorandum  Opinion  and  Order  is 
ased  primarily  on  the 
inappropriateness  of  amending  a  rule 
affecting  an  entire  group  of  licensees 
solely  in  reponse  to  the  concerns  of  one 
licensee  in  that  group. 

&  The  Hilding  Petition.  Eric  R.  Hilding 
("Hilding").  in  his  petition,  states  that 


§  73.211.  as  amended  by  the  Second 
Report,  excludes  Class  A  FM  stations 
from  "the  benefit  of  certain  reference 
distance  considerations",  and  claims 
that  this  exclusion  pervents  Class  A  FM 
stations  from  utilizing  relatively  high 
(and  therefore  desirable)  antenna 
locations.  For  relief,  Hilding  requests 
that  the  Commission  expressly  permit 
any  Class  A  station,  regardless  of  its 
HAAT,  to  operate  with  less  than  100 
watts,  provided  that  the  resulting 
reference  distance  equals  or  exceeds 
that  of  a  Class  A  station  operating  with 
minimum  facilities.  The  minimum 
facilities  for  a  Class  A  FM  station  are 
considered  to  be  100  watts  ERP  with  an 
antenna  HAAT  of  30  meters.  This 
combination  produces  a  reference 
distance  of  6  kilometers. 

9.  Discussion.  Section  73.211  does  not 
preclude  a  Class  A  FM  station  from 
using  any  desired  antenna  site, 
regardless  of  the.  elevation  or  the 
resulting  antenna  HAAT.  The  rules 
permit  operation  of  a  Class  A  FM 
broadcast  station  with  an  antenna 
HAAT.  However,  with  an  antenna 
HAAT  greater  than  the  Class  A 
reference  HAAT  (100  meters),  the 
station's  ERP  must  be  lower  than  the 
3,000  watt  class  maximum  such  that  the 
resulting  reference  distance  does  not 
exceed  24  kilometers. 

10.  Hilding  does  raise  a  good  point, 
however.  Section  73.211  as  it  now  stands 
does  treat  Class  A  stations  differently 
than  stations  of  the  other  classes  in  this 
respect — Class  A  stations  at  very  high 
antenna  sites  must  provide  the  full 
maximum  Class  A  coverage,  whereas 
Class  Bl,  B,  C2,  Cl  and  C  stations  need 
only  provide  more  coverage  than  the  full 
maximum  coverage  of  the  next  lower 
class.  Before  the  Second  Report,  all  FM 
stations  at  very  high  antenna  sites  were 
required  to  provide  the  full  maximum 
coverage  for  their  class.  However,  the 
Commission  found  it  necessary  to  allow 
stations  the  option  to  provide  less  than 
full  coverage  in  order  to  facilitate 
classification  of  FM  stations  and  to 
provide  a  continuous  range  of 
permissible  facilities.  Class  A  stations 
were  excluded  because  there  is  no  lower 
class  to  establish  a  minimum  coverage 
requirement  for  them. 

11.  The  Commission  finds  that 
Hilding's  suggestion  to  use  Class  A 
minimum  facilities  as  the  lower 
boundary  for  Class  A  coverage  is 
reasonable  and  appropriate,  and 
amends  §  73.211  to  permit  any  Class  A 
station  to  have  an  ERP  less  than  100 
watts,  provided  that  the  reference 
distance  equals  or  exceeds  6  kilometers. 
The  Commission  is  reorganizing  and 
republishing  the  entire  S  73.211  to  avoid 
confusion  that  may  have  resulted  from 


amendment  of  that  section  by  a  recent 
Order  pertaining  to  Oversight  of  Radio 
and  TV  Rules  (52  FR  47567,  December 
15, 1987).  In  that  order,  certain  language 
already  contained  in  %  73.210  was 
unnecessarily  duplicated  in  S  73.211  as 
new  paragraphs  (a)(1)  and  (a)(2),  and 
the  remaining  paragraphs  were 
redesignated.  The  Commission  is 
removing  the  redudant  language,  and 
restoring  the  remaining  paragraphs  to 
their  former  designations.  The 
Commission  is  also  restoring  the  former 
section  heading  to  avoid  confusion  with 
§  73.210. 

12.  The  rule  amendment  contained 
herein  has  been  analyzed  with  respect 
to  the  Paperwork  Reduction  Act  of  1980 
and  found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
record  keeping,  labeling,  disclosure,  or 
record  retention  requirements,  and  it 
will  not  increase  or  decrease  burden 
hours  imposed  on  the  public. 

13.  Because  the  rule  amendment 
adopted  herein  is  a  substantive  rule 
which  grants  an  exemption  and  relieves 
a  restriction,  the  Commission  is 
designating  that  it  shall  become 
effective  immediately  upon  publication 
in  the  Federal  Register  (5  U.S.C.  553(d)). 
Applications  pending  or  received  on  or 
after  September  25, 1987  (the  release 
date  of  the  Second  Report)  may  be 
processed  in  accordance  with  the  newly 
amended  rule. 

14.  Accordingly,  //  is  ordered.  That  the 
Petition  for  Reconsideration  filed  by 
Brown  Broadcasting  Service,  Inc.  is 
denied,  and  That  the  Petition  for 
Reconsideration  filed  by  Eric  R.  Hilding 
is  granted. 

15.  It  is  further  ordered  lha\  Part  73  of 
the  Commission's  Rules  and  Regulations 
is  amended  as  set  forth  below,  effective 
upon  publication  in  the  Federal  Register. 
Authority  for  this  action  is  contained  in 
Sections  4(i)  and  303(r]  of  the 
Communications  Act  of  1934,  as 
amended. 

H.  Walker  Feaster,  m. 
Acting  Secretary. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 

47  CFR  Part  73  is  amended  as  follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154  and  303. 

2.  47  CFR  73.211  is  revised  in  its 
entirety  to  read  as  follows: 
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§73^1 


(a)  Minimum  requirements.  [1]  Except 
as  provided  in  paragraphs  (a)(3]  and 
(b)(2)  of  this  section,  the  minimum 
effective  radiated  power  (ERP)  for 

Class  A  stations  must  equal  0.1  kW 
(-10.0  dBk): 

Class  Bl  stations  must  exceed  3  kW 
(4.8  dBk): 

Class  B  stations  must  exceed  25  kW 
(14.0  dBk): 

Class  C2  stations  must  exceed  3  kW 
(4.8  dBk): 


Class  Cl  stations  must  exceed  50  kW 
(17.0  dBk): 

Class  C  stations  must  equal  100  kW 
(20.0  dBk). 

(2)  Class  C  stations  must  have  an 
antenna  height  above  average  terrain 
(HAAll  of  at  least  300  meters  (984  feet). 
No  minimum  HAAT  is  specified  for 
Classes  A,  Bl,  B,  C2,  or  Cl  stations. 

(3)  Stations  of  any  class  except  Qass 
A  may  have  an  ERP  less  than  that 
speciBed  in  paragraph  (a)(1)  of  this 
section,  provided  that  the  reference 
distance,  determined  in  accordance  with 


paragraph  (b)(lHi)  of  tiiis  section, 
exceeds  the  distance  to  the  class 
contour  for  the  next  lower  class.  Qass  A~ 
stations  may  have  an  ERP  less  than  100 
watts  provided  that  the  reference 
distance,  determined  in  accordance  with 
paragraph  (b)(l)(i)  of  this  section,  equals 
or  exceeds  6  kilometers. 

(b)  Maximum  limits.  (1)  The  maximum 
ERP  in  any  direction,  reference  HAAT, 
and  distance  to  this  class  contour  for  the 
various  classes  of  stations  are  listed 
below: 


Station  class 


Bl. 
8... 
C2- 
C1.. 
C. 


Maximum  ERP 


3kW(4.8dBk). 
2SkW  (14.0  dSk). 
SOkW  (17.0  dBk).. 
SOkW  (17.0  dBk).. 
lOOkW  (20.0  dBk).. 


lOOkW  (20.0  dBk).. 


HAAT  in 

mt) 


100(328) 
100  (328) 
150(492) 
150(482) 
290(981) 
600(1968) 


Oass  contour 
dManoain 


24 
39 
52 
52 
72 
92 


(i)  The  reference  distance  of  a  station 
is  obtained  by  Bnding  the  predicted 
distance  to  the  ImV/m  contour  using 
Figure  1  of  S  73.333  and  then  rounding  to 
the  nearest  kilometer.  Antenna  HAAT  is 
determined  using  the  procedure  in 
§  73.313.  If  the  HAAT  so  determined  is 
less  than  30  meters  (100  feet),  a  HAAT 
of  30  meters  must  be  used  when  Hnding 
the  predicted  distance  to  the  1  mV/m 
contour.  , 

(ii)  If  a  station's  ERP  is  equal  to  the 
maximum  for  its  class,  its  antenna 
HAAT  must  not  exceed  the  reference 
HAAT,  regardless  of  the  reference 
distance.  For  example,  a  Class  A  station 
operating  with  3  kW  ERP  may  have  an 
antenna  HAAT  of  100  meters,  but  not 
101  meters,  even  though  the  reference 
distance  is  24  km  in  both  cases. 

(iii)  Except  as  provided  in  paragraph 
(b)(3)  of  this  section,  no  station  will  be 
authorized  in  Zone  I  or  I-A  with  an  ERP 
equal  to  50  kW  and  a  HAAT  exceeding 
150  meters.  No  station  will  be 
authorized  in  Zone  II  with  an  ERP  equal 
to  100  kW  and  a  HAAT  exceeding  600 
meters. 

(2)  If  a  station  has  an  antenna  HAAT 
greater  than  the  reference  HAAT  for  its 
class,  its  ERP  must  be  lower  than  the 
class  maximum  such  that  the  reference 
distance  does  not  exceed  the  class 
contour  distance.  If  the  antenna  HAAT 
is  so  great  that  the  station's  ERP  must  be 
lower  than  the  minimum  ERP  for  its 
class  (specified  in  paragraphs  (a)(1)  and 
(a)(3)  of  this  section),  that  lower  ERP 
will  become  the  minimum  for  that 
station. 

(3)  In  Puerto  Rico  and  the  Virgin 
Islands: 


(i)  Class  B  stations  may  use  antenna 
heights  up  to  6(X)  meters  (1968  feet) 
above  average  terrain  with  effective 
radiated  powers  up  to  25.5  kW.  For 
antenna  lieights  above  600  meters  (1968) 
feet),  the  power  must  be  reduced  so  that 
the  station's  1  mV/m  contouf  (located 
pursuant  to  Figure  1  of  §  73.333)  will 
extend  no  farther  from  the  station's 
transmitter  than  with  the  facilities  of 
25.5  kW  and  an  antenna  height  of  600 
meters  (1968  feet).  For  powers  above 
25.5  kW  (up  to  50  kW)  no  antenna  height 
will  be  authorized  which  results  in 
greater  coverage  by  the  1  mV/m  contour 
(located  pursuant  to  Figure  1  of  §  73.333] 
than  that  obtained  with  the  facilities  of 
25.5  kW  ERP  and  an  antenna  height  of 
600  meters  (1968  feet). 

(ii)  Class  A  stations  may  use  antenna 
heights  up  to  335  meters  (1100  feet) 
above  average  terrain  with  effective 
radiated  powers  up  to  3  kW.  For 
antenna  heights  above  335  meters  (1100 
feet),  the  power  must  be  reduced  so  that 
the  station's  1  mV/m  contour  (located, 
pursuant  to  Figure  1  of  5  73.333)  will 
extend  no  farther  from  the  stations 
transmitter  than  with  the  facilities  of  3 
kW  ERP  and  an  antenna  height  of  335 
meters  (1100  feet). 

(iii)  Class  Bl  stations  may  use 
antenna  heights  up  to  335  meters  ftlOO 
feet)  above  average  terrain  with 
effective  radiated  powers  up  to  5  kW. 
For  antenna  heights  above  335  meters 
(1100  feet),  the  power  must  be  reduced 
so  that  the  station's  1  mV/m  contour 
(located  pursuant  to  Figure  1  of  S  73.333) 
will  extend  no  farther  from  the  station's 
transmitter  than  with  the  facilities  of  5 
kW  and  an  antenna  height  of  335  meters 


(1100  feet).  For  powers  above  5  kW  (tip 
to  25.0  kW)  no  antenna  height  will  bie 
authorized  which  results  in  greater 
coverage  by  the  1  mV/m  contour  than 
that  obtained  with  the  facilities  of  5  kW 
ERP  and  an  antenna  height  of  335  meters 
(1100  feet). 

(c)  Existing  stations.  Stations 
authorized  prior  to  March  1, 1984  that  do 
not  conform  to  the  requirements  of  this 
section  may  continue  to  operate  as 
authorized.  Stations  operating  with 
facilities  in  excess  of  those  specified  in 
paragraph  (b)  of  this  section  may  not 
increase  their  effective  radiated  powers 
or  extend  their  1  mV/m  field  strength 
contour  beyond  the  location  permitted 
by  their  present  authorizations.  The 
provisions  of  this  section  will  not  apply 
to  applications  to  increase  facilities  for 
those  stations  operating  with  less  than 
the  minimum  power  specified  in 
paragraph  (a)  of  this  section. 

[FR  Doc  88-10759  Filed  5-12-88: 8:45  am] 

BiLUNO  COOC  I71I-01-M 


47  CFR  Part  73 

[MM  Docket  No.  87-216;  RM-5466] 

Radio  Broadcasting  Services; 
BoonevWe,  AR 

agency:  Federal  Conunimications 

Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
Channel  284C2  for  Channel  221A  at 
Booneville,  Arkansas,  and  modifies  the 
Class  A  Ucense  of  Station  KBSS(FM), 
accordingly,  in  response  to  a  petition 


filed  on  behalf  of  Booneville 
Broadcasting  Company.  A 
counterproposal  filed  on  behalf  of  Red, 
White  and  Blue  Comnrenicatimis,  bic., 
licensee  of  Station  ICA])-FM. 
Greenwood,  Arkansas,  was  withdrawn. 
With  this  action,  the  proceeding  is 
terminated. 
EFFECTIVE  DATE:  June  23, 1988. 

FOR  FUirrHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 

634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-216, 
adopted  April  14, 1988,  and  released 
May  9, 1988.  The  fiiU  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  Copy  contractors. 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subiects  in  47  CFR  Fart  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  foUositsr 

Authority:  47  U.S.C.  154.  303. 

973.202   [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended  under  Arkansas 
by  removing  Charmel  221A  and  adding 
Channel  284C2  at  Booneville. 

Federal  Communications  Commission. 

Steve  Kaminer, 

"Deputy  Chief.  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

(FR  Doc.  B&-10760  Filed  &-12-«8:  8:45  am] 

MUJNQ  CODE  (TtZ-OI-H 


47  CFR  Part  73 

[MM  Docket  No.  87-392;  RM-58M1 

Radio  Broadcasting  Services;  Fort 
Myers,  FL 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  sttfwtrtBtes 
Channel  237C1  for  Channel  237A  at  Fort 
Myers,  Florida,  and  modifies  the  Class 
A  license  for  Station  WSOR(FM)  to 
specify  the  new  channel  at  the  request 
of  the  hcensee  Riverside  Bap6st  Church 
of  Fort  Myers,  Inc.  The  transmitter  site 
for  Channel  237C1  is  18.3  miles  west  of 


Fort  Myers  at  coordinates  26-40-30  and 

82-tIO-OO.  With  tiiis  action,  this 

proceeding  is  terminated. 

EFFECTIVE  DATE:  June  23, 1988. 

FOR  FURTHER  (nFORMATION  CONTACT 

Montrose  H.  Tyree,  Mass  Media  Bureau, 

(203)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-392. 
adopted  April  13, 1988,  and  released 
May  9, 1988.  The  full  text  of  this 
Conunission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments,  in  the  entry  for  Fort  Myers, 
Florida,  Channel  237C1  is  added,  and 
Channel  237A  is  removed. 

Federal  Communications  Commission 
Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[PR  Doc.  88-10761  Filed  5-12-88;  8:45  am] 

BILUNO  CODE  6712-01-M 

47  CFR  Part  73 

[MM  Docket  No.  87-377;  RM-S783] 

Radio  Broadcasting  Services;  Kekalta, 
HI 

agency:  Federal  Communications 

Commission. 

action:  Finai  rule. 

summary:  This  document  allots  Channel 

277A  to  Kekaha,  Hawaii,  as  a  first  FM 

channel  at  the  request  of  Timothy  D. 

Martz.  With  this  action,  this  proceeding 

is  terminated. 

DATES:  Effective  June  20, 1988.  The 

window  period  for  filing  applications 

will  open  on  June  21.- 1988.  and  close  on 

July  21, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Montrose  H.  Tyree,  Mass  Media  Bureau, 

(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 

and  Order,  MM  Docket  No.  87-377, 


adopted  April  S,  1988,  and  released  May 
4, 198&  The  full  text  of  this  Conunissioa 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

973.202    [Amended] 

2.  Section  73.202(b),  is  amended  by 
adding  Kekaha,  Hawaii,  Channel  277 A. 

Federal  Communications  (Commission. 

Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-10675  Filed  5-12-88;  8:45  am] 

BILUNO  COOC  e712-01-M 

47  CFR  Part  73 

(MM  Docket  No.  87-404;  RM-5814] 

Radio  Broadcasting  Services;  McCall, 
ID 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  allotts 
Channel  252A  to  McCall,  Idaho,  as  a 
third  FM  service,  at  the  request  of  Mary 
C.  Rhoads.  With  this  action,  this 
proceeding  is  terminated. 
dates:  Effective  June  23,  1988.  The 
window  period  for  filing  applications 
will  open  on  June  24. 1988,  and  close  on 
July  24. 1988. 

FOR  further  information  CONTACT: 
Montrose  H.  Tyree.  Mass  Media  Bureau. 
(202)  634-6530. 

supplementary  information:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-404,      - 
adopted  April  13, 1988,  and  released 
May  9, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
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International  Transcription  Service, 
(202)  857-3«M.  2100  M  Street  NW.,  Suite 
14a  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-{  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 

973.202    [AmwidMIl 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  of  the  Rules  is  amended  for 
McCall,  Idaho,  by  adding  Channel  252A. 

Federal  Communications  Commission 
Stave  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doc.  88-10762  Filed  5-12-88;  8:45  am] 
■UMQ  COM  sria-oi-if 


47  CFR  Part  73 

[MM  DockM  No.  07-37;  RM-5595] 

Ra<Mo  Broadcasting  Servtees; 
Brownsburg,  IN 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 


f.  This  document  allots  Channel 
270A  to  Brownsburg,  Indiana,  as  that 
community's  first  local  FM  service.  In 
response  to  a  petition  filed  by  Bruce 
Quiim.  With  this  action,  the  proceeding 
is  terminated. 


dates:  Effective  June  23, 1988;  The  , 
window  period  for  filing  applications  on 
Channel  270A  at  Brownsburg,  Indiana, 
will  open  on  June  24, 1988,  and  close  on 
July  24, 1988. 

FOR  FURTHER  INFORMATWN  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau.  (202) 
634-6530,  regarding  the  allocation. 
Questions  related  to  the  window 
application  filing  process  should  be 
addressed  to  the  Audio  Services 
Division,  FM  Branch,  Mass  Media 
Bureau,  (202)  632-0394. 

SUPPLEMENTARY  INFORMATKM:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-37. 
adopted  April  13, 1988,  and  released 
May  9, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
fit>m  the  Commission's  copy  contractors. 
International  Transcription  Service. 


(202)  857-3800,  2100  M  Street  NW.,  Suite 
14a  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

.  Radiobroadcasting.     ' 

PART  73-(  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

{73.202   [Amemtod] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments,  is  amended  by  adding 
Brownsburg,  Channel  270A,  under 
Indiana. 

Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doc.  88-10763  Filed  5-12-88:  8:45  am] 
MLUNQ  cooc  n^^-ov^t 

47  CFR  Part  73 

[MM  Docket  Na  S7-364;  RM-5683] 

Radio  Broadcasting  Services;  Wabash, 
IN 

AGENCY:  Federal  Communications 
Conmiission. 

action:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
290A  to  Wabash,  Indiana,  as  that 
community's  second  local  FM  service,  in 
response  to  a  petition  filed  on  behalf  of 
Conaway  Communications  Corporation. 
With  this  action,  the  proceeding  is 
terminated. 

DATES:  Effective  June  23. 1988.  The 
window  period  for  filing  applications  on 
Channel  290A  at  Wabash,  Indiana,  will 
open  on  June  24, 1988,  and  close  on  July 
24,1988. 

FOR  FURTOER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530,  concerning  the  allotment. 
Questions  related  to  the  window 
application  filing  process  should  be 
addressed  to  the  Audio  Services 
Division,  FM  Branch,  (202)  632-0394. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-364, 
adopted  April  13, 1988,  and  released 
May  9, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC  "The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 


f202]  857-3800,  2100  M  Street  NW..  Suite 
140.  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-(AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154, 303. 

S  73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments,  is  amended  by  amending 
the  entry  for  Wabash,  Indiana,  to  add 
Chaimel  290A. 

Federal  Communications  Commission. 

Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc  88-10764  Filed  5-12-88;  8:45  am] 

■UMQ  cooc  STia-OI-M 

47  CFR  Part  73 

[MM  Dodcet  Na  87-361;  RM-S652] 

Radio  Broadcasting  Services; 
DennysviHe,  ME 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

summary:  This  document  allocates  FM 
Channel  275A  to  DennysviHe,  Maine,  as 
that  community's  first  FM  broadcast 
service,  in  response  to  a  petition  filed  by 
Timothy  D.  Martz.  Petitioner  filed 
comments  in  response  to  the  Notice. 
Conciurence  of  the  Canadian 
government  has  been  obtained  for  the 
allotment  at  DennysviHe.  The 
coordinates  used  for  the  allocation  of 
Channel  275A  at  Dennysville  are  44  54 
13  and  67-13-45.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective  June  20, 1988.  The 
window  period  for  filing  applications 
will  open  on  June  21, 1988,  and  close  on 
July  21, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-8530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-361, 
adopted  April  6, 1988,  and  released  May 
6, 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919,  M  Street  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors, 
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International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radiobroadcasting. 

PART  73-{  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 
S  73.202    [Amended] 

2.  In  5  73.202(b),  the  Table  of  FM 
Allotments  under  Maine  is  amended  by 
adding  Channel  275A  at  DennysviHe. 

Federal  Communications  Commission. 
Steve  KanaiiMr, 

Deputy  Chief  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

(FR  Doc  88-10765  Filed  5-12-88;  8:45  am] 
BiLUNO  CODE  sni-oi-ii 

47CFRPart73 

[MM  Docket  No.  87-381;  RM-5934] 

Radio  Broadcasting  Services;  Slaton, 
TX 

agency:  Federal  Communications 
Commission. 

ApTiON:  Final  rule. 

summary:  This  document  substitutes 
Channel  224C1  for  Channel  22SA  at 
Slaton,  Texas,  and  modifies  the  license 
of  Station  KJAK(FM)  to  specify  the 
higher  class  adjacent  channel,  at  the 
request  of  Williams  Broadcast  Group. 
The  channel  substitution  can  be  made  at 
the  petitioner's  current  transmitter  site 
(33-29-38  and  101-44-01).  With  this 
action,  this  proceeding  is  terminated. 

EFFECTIVE  DATE:  June  23, 198& 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawhngs.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-381, 
adopted  April  13, 1988,  and  released 
May  9, 1988.  The  fiiH  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


PART  73-{  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  foHows: 

Authority:  47  U.S.C.  154,  303. 

S  73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments,  is  amended  under  Texas,  by 
removing  Channel  225A  and  adding 
Channel  224C1  for  Slaton. 

Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

(FR  Doc.  88-10766  Filed  5-12-88;  8:45  am] 

B4UJN0  CODE  STIS-OI-M 


47  CFR  Part  73 

[MM  Docket  Na  87-348;  RM-S70ei 

Radio  Broadcasting  Services; 
Woodville,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
234C2  to  WoodviUe,  Texas,  as  that 
conununity's  first  local  FM  service,  as 
requested  by  Trinity  VaHey 
Broadcasting  Company.  A  site 
restriction  of  23.5  kilometers  (14.6  miles] 
north  of  the  city  is  required.  The 
restricted  site  coordinates  are  30-59-14 
and  94-25-29.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  June  23. 1988;  The 
window  period  for  filing  applications 
will  open  on  June  24. 1988,  and  close  on 
July  24, 1988. 

FOR  FURTHER  MFORMATKNi  CONTACT: 
Patricia  Rawlings.  (202)  634-653a 
SUPPLEMENTARY  MFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-348. 
adopted  April  13, 1988,  and  released 
May  9, 1988.  The  full  text  of  this 
•  Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW., 
Washington,  DC.  'Ilie  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800. 2100  M  Street  NW..  Suite 
140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  foUows: 

Authority:  47  U.S.C.  154.  303. 


$73,202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments,  is  amended  imder  Texas  by 
adding  Channel  234C2  to  Woodville. 
Steve  Kaminer. 

Deputy  Chief  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

(FR  Doc  88-10767  Filed  5-12-88;  8:45  am] 

BHJJNQ  CODE  tTtt^l-ll 


47  CFR  Part  73 

[MM  Docket  Na  87-337;  RM-S788] 

Radio  Broadcasting  Services;  Augusta, 
GA 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  document  upgrades  the 
facilities  for  Station  WZNY(FM). 
Augusta,  Georgia,  from  a  Class  Cl  to  a 
Class  C  facility  on  Channel  289,  and 
modifies  the  station's  license 
accordingly,  at  the  request  of  the 
licensee.  Sunny  Communications,  Inc. 
With  this  action,  this  proceeding  is 
terminated. 

effective  date:  June  20, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Montrose  H.  Tyree,  Mass  Media  Bureau. 
(202)634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
simunary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-337, 
adopted  April  5, 1988,  and  released  May 
4, 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230], 
1919  M  Street  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Sti-eet  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  foHows: 

Authority:  47  U.S.C.  154. 303. 

{73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments,  in  the  entry  for  Augusta, 
Georgia,  Channel  289C1  is  removed  and 
Channel  289C  is  added. 
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Federal  Coiiununicatioiu  Commission. 

Stove  Kamioor, 

Deputy  Chief.  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doc.  8&-10680  Filed  5-12-88;  8:45  am] 

BMXINQ  COOe  S712-01-II 


47CFRPart73 

(MM  Docket  No.  87-300;  RM-5704] 


Radio  Broadcasting  Services;  Coeur  d' 
Alene,  ID  | 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
Channel  276C2  for  Channel  276A  at 
Coeur  d'  Alene,  Idaho,  and  modifles  the 
license  for  Station  KCDA(FM)  at  the 
request  of  the  licensee,  Idaho 
Broadcasting  Company,  Inc.,  to  provide 
for  a  wide  coverage  area  station.  With 
this  action,  this  proceeding  is 
terminated. 


EFFECTIVE  DATE:  June  20, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Montrose  H.  Tyree,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-300. 
adopted  April  5, 1988,  and  released  May 
4, 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW..  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  7»--(  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

$73,202    [AmeiKtad] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments,  is  amended  under  Idaho  by 
adding  Channel  276C2  and  removing 
Channel  276A  at  Coeur  d"  Alene. 

Federal  Communications  Commission. 
Steve  Kaminer,. 

Deputy  Chief.  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

(FR  Doc.  88-10678  Filed  5-12-88;  8:45  am] 

MLLMa  CODE  (712-01-11 


47  CFR  Part  73 

[MM  Docket  No.  87-394;  RM-5963] 

Radio  Broadcasting  Services; 
Lancaster,  NH 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Maurice  B.  Polayes,  allocates 
Channel  272A  to  Lancaster.,  New 
Hampshire,  as  the  community's  first 
local  FM  service.  Channel  272A  can  be 
allocated  to  Lancaster  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  3.3  kilometers  (2.2 
miles)  northeast  to  avoid  a  short-spacing 
to  Station  WCVR-FM.  Channel  272A. 
Randolph.  Vermont.  Canadian 
concurrence  has  been  received.  With 
this  action,  this  proceeding  is 
terminated. 

dates:  Effective  June  17. 1988.  The 
window  period  for  filing  applications 
will  open  on  June  20, 1988.  and  close  on 
luly  2a  1988. 

FOR  FURTHER  INFORMATION  CONTACT 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-394, 
adopted  April  5, 1988,  and  released  May 
3, 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street  NW..  Suite 
140,  Washingt(Hi.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-{  AMENDED] 

1.  The  authority  citation  for  Part  73 
continued  to  read  as  follows: 

AuUxHity:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  FM  Table  of 
Allotments  for  New  Hampshire  is 
amended  by  adding  an  entry  for 
Lancaster,  Channel  272A. 

Federal  Communications  Commission. 

Steve  Keminer, 

Deputy  Chief  Policy  and  Rules  Divison,  Mass 

Media  Bureau. 

[FR  Doc.  88-10686  Filed  5-12-88: 8:45  am] 

mujNQ  cooc  tria-oi-n 


47  CFR  Part  73 

[MM  Docket  Na  87-100;  RM-5621;  FCC  88- 

98] 

Radio  Broadcasting  Services;  Record 
Retention  Periods  for  Public  Fiie 
Materials 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  By  this  document  the 
Commission  amends  SS  73.3526(e)(2) 
and  73.3527(e)(2)  of  its  Rul^s  to  shorten 
the  record  retention  periods  for  public 
file  materials.  This  action  is  taken  as  a 
result  of  the  Commission's 
determination  that  the  periods  were 
unnecessarily  lengthy  and  imposed 
excessive  adiministrative  burdens  on 
broadcast  licensees. 

EFFECTIVE  DATE:  May  23, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Arthur  D.  Scnitchins,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  iS  a 

summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-100, 
adopted  March  8. 1988.  and  released 
April  7, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington.  DC.  'The  complete  text  of 
this  decision  may  also  be  purchased 
finm  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  and  television  broadcasting. 
Federal  Communications  Commission. 
H.  Walker  Feester  ni. 
Acting  Secretary. 

Part  73  of  Title  47  of  the  CFR  is 
amended  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICE 

1.  The  authority  citation  for  Part  73 
continues  to  read: 

AutlKHity:  47  U.S.C.  154.303. 

2.  Section  73.3526  is  amended  by 
revising  paragraph  (e)(2)  introductory 
text  and  (e)(2)(i)  as  follows: 

§73.3526    Local  pubNc  Inspection  fHe  Of 
commercM  Stallone. 

***** 

(e)  *  *  * 

(I)*** 

(2)  The  permittee  or  licensee  shall 
maintain  such  a  file  so  long  as  an 
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authorization  to  operate  the  station  is 
outstanding,  and  shall  permit  public 
inspection  of  the  material  as  long  as  it  is 
retained  by  the  licensee  even  though  the 
request  for  inspection  is  made  after  the 
conclusion  of  the  required  retention 
period  specified  in  this  paragraph. 
However,  material  which  is  voluntarily 
retained  after  the  required  retention 
time  may  be  kept  in  a  form  and  place 
convenient  to  the  licensee  and  shall  be 
made  available  to  the  inquiring  party,  in 
good  faith  after  written  request,  at  a 
time  and  place  convenient  to  both  the 
party  and  the  licensee. 

Applications  and  related  material 
placed  in  the  file  shall  be  retained  for  a 
period  beginning  vtrith  the  date  that  they 
are  tendered  for  filing  and  ending  with 
the  expiration  of  one  license  term  (five 
(5)  years  for  television  licensees  or 
seven  (7)  years  for  radio  licensees)  or 
until  the  grant  of  the  first  renewal 
application  of  the  television  or  radio 
broadcast  license  in  question,  whichever 
is  later,  with  two  exceptions: 

(i)  Engineering  material  pertaining  to  a 
former  mode  of  operation  need  not  be 
retained  longer  than  3  years  after  a 
station  commences  operation  under' a 
new  or  modified  mode;  and 

3.  Section  73.3527  is  amended  by 
revising  paragraph  (e)(2)  introductory 
text  and  (e)(2)(i)  as  follows: 

§  73.3527    Local  public  Inepectlon  fHe  of 
noncommercial  educational  stations. 

***** 

(e)  ♦  •  • 

(1)  *  *  * 

(2)  The  permittee  or  licensee  shall 
maintain  such  a  file  so  long  as  an 
authorization  to  operate  the  station  is 
outstanding,  and  shall  permit  public 
inspection  of  the  material  as  long  as  it  is 
retained  by  the  licensee  even  though  the 
request  for  inspection  is  made  after  the 
conclusion  of  the  required  retention 
period  specified  in  this  paragraph. 
However,  material  which  is  voluntarily 
retained  after  the  required  retention 
time  may  be  kept  in  a  form  and  place 
<:onvenient  to  the  Ucensee  and  shall  be 
made  available  to  the  inquiring  party,  in 
good  faith  after  written  request  at  a 
time  and  place  convenient  to  both  the 
party  and  the  licensee. 

Applications  and  related  material 
placed  in  the  file  shall  be  retained  for  a 
period  beginning  with  the  date  that  they 
are  tendered  for  filing  and  ending  with 
the  expiration  of  one  license  term  (five 
(5)  years  for  television  licensees  or 
seven  (7)  years  for  radio  licensees)  or 
until  the  grant  of  the  first  renewal 
application  of  the  television  or  radio 
broadcast  license  in  question,  whichever 
is  later,  with  two  exceptions: 


(i)  Engineering  material  pertaining  to  a 
former  mode  of  operation  need  not  be 
retained  longer  than  3  years  after  a 
station  commences  operation  under  a 
new  or  modified  mode;  and 
***** 

[FR  Doc.  88-10679  Filed  5-12-88;  8:45  am) 

BILUNQ  cooc  STI^^I-M 


47  CFR  Part  73 

[MM  Docket  No.  87-341;  RM-5779] 

Radio  Broadcasting  Services;  Wichita 
Falls,  TX 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
Channel  292C2  for  Channel  292A  at 
Wichita  Falls,  Texas,  and  modifies  the 
license  of  Station  KTLT(FM)  to  specify 
the  higher  class  co-channel,  at  the 
request  of  Wichita  Falls 
Communications.  With  this  action,  this 
proceeding  is  terminated. 

EFFECnVE  DATE:  )une  20, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-341, 
adopted  April  4, 1988,  and  released  May 
4. 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW..  Washington,  DC. 
The  complete  texf  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street  NW.,  Suite 
140,  Washington.  DQ  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154, 303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments,  is  amended  under  Texas,  by 
removing  Channel  292A  and  adding 
Channel  292C2  for  Wichita  Falls. 

Steve  Kaminer. 

Deputy  Chief  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-10877  Filed  5-12-88;  8:45  am] 

BILUNQ  cooc  SriS^I-M 


47  CFR  Part  73 

[MM  Docket  No.  87-292;  RM-5771] 

Radio  Broadcasting  Services;  Buffalo, 
WY 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
Channel  225C  for  Channel  224A  at 
Buffalo,  Wyoming,  and  modifies  the 
license  of  Station  KLGT(FM)  to  specify 
the  higher  class  adjacent  channel,  at  the 
request  of  Communications  Systems  III. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  June  9, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  Tilis  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-292, 
adopted  March  25, 1988,  and  released 
April  25, 1988.  The  fiill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART73-{AMENDEDi 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

'Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments,  is  amended  under 
Wyoming,  by  removing  Channel  224A 
and  adding  Channel  225C  for  Buffalo. 
Steve  Kaminer. 

Deputy  Chief  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-10878  Filed  5-12-88;  a-45  am] 

eUlMO  COOE  (71241-11 


47  CFR  Part  73 

[MM  Docket  No.  87-436;  RM-6024] 

Radio  Broadcasting  Services;  Eagle 
Nest  and  Angel  Fire,  NM 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 
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summary:  The  Coimnissioa,  at  the 
request  of  Francis  O'Connell  d/b/a 
Moreno  Valley  Broadcasting,  Inc., 
allocates  Channel  256C2  to  Aiigel  Fire, 
New  Mexico,  as  the  community's  first 
local  FM  service.  Channel  25eC2  can  be 
allocated  to  Aagei  Fire  in  coipiiance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction.  The  coordinates  are  North 
Latitude  36-23-00  and  West  Longitude 
105-18-60.  The  document  also  denies 
Moreno  Valley  Broadcasting's  request 
that  Channel  256C2  be  allocated  to 
Eagle  Nest-Angel  Fire,  New  Mexico,  on 
a  hyphenated  basis.  With  this  action, 
this  proceeding  is  terminated. 

dates:  Effective  JtMie  20. 186&  The 
window  period  for  fitog  applications 
will  open  on  June  21. 1888,  and  dose  oa 

July  21. 198a 

FOR  FUMTMEII  INFORMATION  contact: 

Leslie  K.  Shapiro,  Mass  Media  Bureaa, 
(202)  634-6530. 


SUPFLBMBNTARV  MFORMATIOK  Uri  IS  a 
summary  of  the  Conunission's  Report 
and  Order,  KBA  Docket  No.  87-436, 
adopted  Apr9  7. 1988,  and  released  May 
4, 1988.  The  full  text  of  ^s  Commission 
decMton  is  available  for  inspection  and 
copying  daring  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  236), 
1919  M  Street  NW.,  Washir^ton,  DC. 
The  complete  text  of  this  decision  snay 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  8S7-3800.  2100  M  Street  NW..  Suite 
140,  Wasfaington.  DC  10037. 

list  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART73-{AMaiDB)] 

1.  Tbe  aadwrity  dtaiiaa  for  Pait  73 
continues  to  read  as  follows: 

Authantjr:  47  USjC  154, 30>. 


§73.2M    [AuMMtod] 

2.  Section  73.202(b),  the  FM  Table  of 
Allotments  for  New  Mexico  is  amended 
by  adding  the  following  entry,  Aag/el 
Fire,  Channel  256C2.  { 

Federal  Communications  Cominissioii. 
StevaKMnooc; 

Deputy  Chief.  Policy  mud  Rata  DiviBma. 

Mass  Media  Bureau. 

(FR  Doc.  88-ir»74  Fried  S-1Z-88;  845  am] 

MLUNQ  COOC  t7ia^1-« 


47Cf3RPMl7S 

[MM  Ooeimt  Na  87-499;  fW-«0531 

Radio  PrgRdcsslIwi  Ssrvlfs; 
Henderson,  NY 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  (he 
request  of  Tia  A.  Soliday,  allocates 
Channel  264A  to  Henderson,  New  York, 
as  the  coraanmily's  first  kx;al  FM 
service.  Channel  264A  can  be  allocated 
to  Hendetsan  in  oomplianoe  miA  die 
Conunission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  Tbe 
coordinates  for  this  allotment  are  Norfli 
Latitude  43-50-49  and  West  Longitude 
76-10-56.  Canadian  concurrence  has 
been  received  since  Henderson  is 
located  widiia  320  kilometers  cf  the 
U.S.-Canadian  border.  With  due  action, 
this  proceeding  is  terminated. 
DATES:  Effective  June  17, 1988.  The 
window  period  for  filing  applications 
will  open  on  June  20, 1968,  and  close  on 
July  20, 1988. 

FOR  FURTHER  MFORMWnON  CONTACT: 
Leslie  iC  Shapiro,  Mass  Media  fiunau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-499. 
adopted  April  6, 1988.  and  released  May 
3, 1988.  The  full  text  of  this  Commission 
decision  is  available  for  liupection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Blanch  (Room  230), 
1919  M  Street  NW.,  Washington.  DC. 
The  complete  text  of  this  dedsien  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service. 
(202)  857^3800,  2100  M  Street  NW,  Suite 
140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  Mlowr. 

Authority:  47  U.S-C  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  Ihe  FM  Table  of 
AllotBeots  for  New  York  is  amended  by 
addii^g  Henderson.  QianQel264A. 


470FRr8rt73 

[Gan.  DaotMttIa  as-^2l5;MM1>ociMt  I 
86-186] 


Federal 
Steve 


tkns 


Deputy  Chief.  PoHcy  and  Rules  i 

Mass  Media  Bureau. 

(FR  Doc.  88-10672  Filed  5-13-48;  «:4S«n) 

SNXMaeai 


Low  PosMT  TslsvfskNi  RRd  TotovWoR 
TfanaMof  ruing  Window  From  Jwm 
15, 19Mllire«gh  Jane  24, 19M 

agency:  Federal  Conununicatlans 
Commission  (FCCJ. 

ACnOK  Notice  of  £Uing  -window. 

summary:  Tliis  action  gives  notice  af  an 
application  filing  window  for  ike 
tendering  of  applications  far  new 
constniction  permits  and  for  major 
changes  in  existing  facilities  for  low 
power  television  and  television 
tranalator  stations.  This  notice  sets  forth 
filing  procedures  including  when  and 
where  to  file  and  the  ^plicaUe 
application  form  to  be  used,  and 
informatixm  concerning  application  filnug 
fees,  litis  item  is  related  to  Comaission 
actions  in  Gen.  Docket  6&-285. 2  FCC 
Red  947  (1987).  and  MM  Docket  86^286 
(1987). 

EFFECTMC  BATE  June  15. 1988  dimugh 
)une24.1S8B. 

FOR  FURTHER  MPORMATNM  CONTACT: 

Keith  A.  Larson  or  Mcfly  Fitzgerald,  Low 
Power  Television  Brandi,  Mass  Media 
Bureau  <a02]  832-39M. 

SUPPLEMENTARI  INFORMATION: 

Released  May  6, 1968. 

Conasencingoa  fune  15, 1988.  and 
continuing  to  asid  '■^4itf4i«g  |uae  24. 
1988,  the  Commission  wiM  permit  the 
filing  of  applications  for  new 
construction  permits  and  for  major 
changes  in  existing  facilities  far  k>w 
power  televmoa  and  televisiea 
translator  stations  at  tbe  below 
specified  locations  only. 

No  Bwre  tkaa  five  (5)  appHcatiaBa  far 
new  low  power  televiskm  or  television 
transdator  stations  may  be  tendered  far 
filing  by  any  applicant  or  by  any 
individuid  oren^ty  liaving  an  interest  of 
one  peroeal  (1%)  or  greater  in  any 
applicant(s)  filing  in  die  June  15-2t,  1968 
window.  T^  restridisB  does  not  apply 
to  major  ckaage  ^^jbcationa. 

All  abdications  nnst  be  "oMBplete 
and  si^ieal"  wben  tendered  for  filing, 
in  aocordance  with  f  73.3564  of  die 
Commission's  rules.  As  noted  bdow,  a 
fee  of  $>7S4n  mnSt  accoaq>any  each 
applicatiaa.  Furtber.  applicanto  fUtng 
during  this  wiadow  poiod  httJST-mte 
the  Fehraary  1988  edition  sf  POC  Farm 
346.  See  58  FR  tS225  (April  28. 1988).  AH 
applicatioas  filed  on  obseiete  editions 
will  be  retained  as  defective  and 
unacceptable  in  filing.  FOC  Fom  346 
can  be  obtained  fram  Ihe  FCCs 
OperatioNs  Support  Division.  Services 


and  Supply  Branch,  Room  B-10, 1919  M 
Stieet  NW..  Washington,  DC  20554. 
telephone  number  (202)  632-7272. 

In  this  window  application  filing 
process,  the  Conunission  will  utilize  the 
facilities  of  a  Treasury  Department 
lockbox  bank.  Window  application 
filings  can  be  made,  either  by  mail  or  by 
person,  at  the  following  locations  ONLY: 
If  mailed — Federal  Communications 
.    Conunission,  Low  Power  Television 

Window  FUing,  P.O.  Box  371995M. 

Pittsburgh,  PA  15250-7995. 
If  hand-delivered — Federal 
-    Communications  Commission,  Low 

Power  Television  Window  Filing, 

Strip  Commerce  Center,  28th  and 

Liberty  Avenue,  Pittsburgh.  PA  15222. 

Hand-carried  or  couriered 
applications  can  be  delivered  daily  at 
the  Strip  Commerce  Center  location 
'during  normal  business  hours  (8:30  a.m. 
to  5KX)  p.m.).  DetaUed  instructions  to  get 
to  this  location  are  included  in  this 
Public  Notice  as  Attachment  L 
Submissions  tendered  after  close  of 
business  (5:00  p.m.)  on  Friday.  June  24th. 
1988.  will  not  be  accepted.  Mailed 
-applications  must  be  actually  received 
no  later  than  June  24th.  Window 
application  filing  WILL  NOT  be 
accepted  at  the  offices  of  the  Federal 
Communications  Commission  in 
Washington,  DC. 

An  original  and  two  copies  of  the 
application  and  all  required  exhibits 
must  be  filed.  To  facilitate  the  initial 
processing  of  these  applications,  all 
applicants  are  requested  to  enclose  in  a 
single  envelope  the  original  and 
duplicate  copies  of  the  application,  with 
each  duplicate  copy  clearly  denoted  as 
such  by  the  applicant.  Where  more  than 
one  new  station  or  major  change 
application  is  being  filed,  separate 
envelopes  enclosing  the  individual 
application  [i.e.,  an  original  and  two 
copies)  can  be  mailed  in  a  single 
package.  Receipts  will  not  be  provided 
by  the  lockbox  bank  facility.  However, 
for  mailed  window  application  filings,  a 
"return  copy"  of  the  application  can  be 
furnished  provided  the  applicant  clearly 
identifies  the  "return  copy"  and  attaches 
to  it  a  stamped,  self-addressed  envelope. 
For  hand-carried  or  couriered 
applications  delivered  to  the  Strip 
Commerce  Center  location,  bank 
personnel,  if  requested  in  person,  will 
date  stamp  as  received  a  profiered  copy 
of  the  application  and  return  it  to  the 
requestor. 

Generally,  apphcants  seeking  to 
construct  a  new  low  power  television  or 
television  translator  station  or  to  make  a 
major  change  in  the  faciUties  of  an 
existing  low  power  television  or 
television  translator  station  are  required 


to  pay  and  submit  a  fee  with  the  filing  of 
the  application.  A  separate  fee  payment 
of  $375.00,  attached  to  each  original 
application,  must  be  submitted  for  each 
new  station  or  major  change  application 
filed  during  this  window:  a  single  fee 
payment  for  multiple  applications  will 
not  be  accepted.  Payment  of  the 
required  fee  can  be  made  by  check, 
bank  draft  or  money  order  payable  to 
the  Federal  Communications 
Commission. 

Applications  submitted  with 
insufficient  payments  or  without  any 
payments  will  be  dismissed  and 
returned,  along  with  the  insu^icient 
payment,  to  the  applicant  without 
processing.  See  §  1.1107  of  the 
Commission's  rules.  Following  the  fee 
review  process,  applications  that  are 
found  to  be  patently  defective,  not 
"complete  and  sufiicient,"  or  filed  on  an 
obsolete  edition  of  FCC  Form  346  will  be 
rejected  and  returned  to  the  applicant. 

Governmental  entities  are  exempt 
fi-om  the  $375.00  fee.  As  defined  by 
§  1.1112(f)  of  the  Commission's  rules, 
governmental  entities  include  "any 
possession,  state,  city,  county,  town, 
village,  municipal  corporation  or  similar 
political  organization  or  subpart  thereof 
controlled  by  publicly  elected  and/or 
duly  appointed  public  officials 
exercising  sovereign  direction  and 
control  over  their  communities  or 
programs."  Also  exempted  from  this  fee 
are  nonconunercial  educational  FM  and 
full  service  television  broadcast  station 
licensees  seeking  to  make  major 
changes  in  the  facilities  of  their  existing 
low  power  television  or  television 
translator  stations  or  to  construct  new 
low  power  television  or  television 
translator  stations,  provided  those 
stations  operate  or  will  be  operated  on  a 
noncommercial  educational  basis.  To 
avail  itself  of  any  fee  exemption  an 
applicant  must  indicate  its  eligibility  by 
checking  the  appropriate  box  on  page  1 
of  FCC  Form  346  (February  1988 
edition). 

Applicants  are  advised  that  on  April 
21, 1988,  the  Commission  adopted  a 
Policy  Statement  deciding  that  terrain 
shielding  will  be  given  limited 
consideration  in  the  evaluation  of 
television  translator  and  low  power 
television  applications.  FCC  88-160, 
released  April  25, 1988.  In  the  Policy 
Statement  the  Commission  described 
the  limitations  on  its  consideration  of 
requests  for  waiver  of  its  low  power 
television  service  application 
acceptance  requirements  concerning 
interference  protection  standards  and 
provided  guidance  for  the  submission  of 
these  waiver  requests. 

For  further  information  concerning  the 
filing  window,  contact  Keith  A.  Larson 


or  MoUy  Fitzgerald,  Low  Power 
Television  Branch,  Mass  Media  Bureau 
at  telephone  number  (202)  632-3894. 

Federal  Conununications  Commisiion. 
R  Walker  Feaster  m. 

Acting  Secretary. 

Attachment  I — Directions  to  Strip 
Commerce  Center 

From  Greater  Pittsburgh  International 
Airport  and  Interstate  79: 
Proceed  east  on  Parkway  (Interstate 

279)  towards  downtown  Pittsburgh. 
Go  through  the  Fort  Pitt  tunnels  and 

across  the  Fort  Pitt  bridge  to  Liberty 

Avenue. 
Take  Liberty  Avenue  to  28th  SU^et  (28 

blocks). 
Turn  right  on  28th  Stieet  and  follow  FCC 

signs  to  parking  lot. 
Enter  building  at  designated  area  and 

follow  signs. 

From  Pennsylvania  Turnpike: 
Take  Exit  6  (Monroeville)  to  Parkway 

(Interstate  376).  Go  west  on  Parkway 

to  the  Grant  Street  Exit  (Exit  3). 
Proceed  on  Grant  Street  to  Liberty 

Avenue  (Approximately  6-7  blocks). 
Bear  right  on  to  Liberty  Avenue. 
Take  Liberty  Avenue  to  28th  Street. 
Turn  right  on  28th  Stieet  and  follow  FCC 

signs  to  parking  lot. 
Enter  building  at  designated  area  and 

follow  signs. 

(FR  Doc.  88-10682  Filed  5-12-88;  8:45  amj 

BILUNQ  CODE  tni-OI-M 


47  CFR  Part  76 

IMM  Docket  No.  84-1296;  FCC  88-128] 

Cable  Television;  Amendment  to 
Implement  the  Provisions  of  the  Cable 
Communications  Policy  Act  of  1984 

agency:  Federal  Conununications 
Commission. 

action:  Final  rule. 

SUMMARY:  The  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  decision 
in  American  Civil  Liberties  Union  v. 
FCC  remanded  to  the  Commission  the 
signal  availability  standard  in  the 
effective  competition  test  for  a  reasoned 
explanation  of  the  chosen  standard  or 
the  development  of  a  new  standard. 
This  Second  Report  and  Order  revises 
the  signal  availability  standard  in 
response  to  the  court's  concerns  and  in 
light  of  the  record  developed  in  this 
proceeding.  In  this  regard,  the  Second 
Report  and  Order  modifies  these  rules 
with  respect  to  the  measures  of  signal 
availability,  the  degree  of  signal 
coverage,  and  the  waiver  standards. 
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tFFECnVE  DATE:  fum  20, 198B. 
AOOMESS:  Federal  Coirnnunications 
Commission,  Washington,  DC  20554. 
FOR  FURTMER  MRMMMTION  CONTACT: 

Judith  Herman,  Mass  Media  Bureau, 
(202)  632-6302. 

SUPPLEMENTARY  INFORMATKM:  This  IS  a 

summary  of  the  Commission's  Second 
Report  and  Order  in  MM  Docket  No.  8*- 
1296.  adopted  March  24. 188a  sad 
released  April  29. 198a  The  fdl  text  of 
this  Commission  decision  is  available 
for  inspection  and  copyiag  iJnriiig 
normal  business  hours  in  the  FCC 
Dockets  Branch  {Room  230),  ISIS  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  iaay  also 
be  purchased  from  the  Commission's 
copy  contractor,  Interaatioaal 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140. 
Washington,  DC  20037. 

Summary  of  tiM  SecMBd  R^Mrt  and 
Order 

1.  Tke  Cabfe  Communicatiafu  Policy 
Act  of  1984  (Cable  Act)  requires  the 
Commisaioe  to  de&ie  the  ctnaanstasoes 
and  conditions  under  wliick  franchising 
authorities  are  to  regtdate  the  rates 
charged  by  cable  operators  for  "basic 
cafaie  service."  Specifically,  sectioa  623 
of  the  Cable  Act  instructs  the 
ComnussioB  to  "prescribe  and  make 
effective  regulations  which  autlwrize  a 
franchising  authority  to  regulate  rates 
for  the  provision  of  basic  cable  service 
in  circumstances  in  which  a  cable 
system  is  not  subject  to  effective 
competition."  In  the  Report  and  Older  in 
this  proceeding  (50  FR  18637  (1985)),  the 
Commission  determined  that  effective 
competition  for  a  cable  system  would 
exist  where  any  three  "off-die-air" 
broadcast  signals  were  availaUe  in  the 
cable  ooDiBHinity.  The  CaomiaaMB  abo 
ruled  that  a  broadcast  signal  would  be 
deemed  available  in  either  of  the 
following  circumstances:  (1)  The  signal 
places  a  predicted  Grade  B  contour  over 
any  portion  of  the  cable  community;  or, 
(2)  the  signal  is  "significantly  Tiewed." 

2.  Upon  PCTriew.  tiw  U.S.  Court  of 
Appeals  for  the  District  of  Cohmibia 
Circuit  concluded  that,  for  tfce  most  part, 
the  rules  adopted  by  the  Commission 
are  reasonable  and  consistent  wifti  the 
Cable  Act.  The  conrt  did,  however,  find 
several  portions  of  flie  fleporf  and  Order 
to  be  aAitrary  or  inconsistent  with  the 
Cable  Ac<  and  remanded  dwse  to  the 
CoBumsmon  for  further  action.  One  of 
these  is  Ae  ePfeUite  competition  test 
used  in  determining  whefeer  lootl 
authorities  wffl  be  peimitted  to  regulate 
rates  for  basic  cable  service.  The  court 
remanded  to  the  Coramission,  for  a 
reasoned  exi>]8nation  of  the  dioaen 


standard  or  the  development  of  a  new 
standard,  the  issue  c^how  nuich  of  a 
community  had  to  be  covered  by  a 
broadcast  signal  for  that  signal  to  be 
considered  available  for  purposes  of 
meeting  the  effective  competition  test. 
The  court  found  unacceptable  the 
Commission's  decision  to  count  every 
signal  fliat  covers  any  portion  of  the 
cable  commnnity  and  also  indicated  that 
there  are  potential  difRcuhies  with  the 
use  of  significant  viewing 
determinations  that  are  made  on  a 
county  basis  as  part  of  the  standard.  In 
addition,  it  noted  with  concern  the 
substantial  barrier  the  current  waiver 
system  may  place  on  franchising 
authorities. 

3.  hi  the  Pbrther  Notice  of  Proposed 
Rule  Making  (Fardier  Notice)  the 
Commission  proposed  alternative 
sohititms  to  the  court's  concerns  with 
respect  to  the  measures  of  signal 
availabiUty,  the  degree  of  signal 
coverage,  and  the  waiver  standards.  The 
Commission  specifically  pro|K)sed  to  use 
its  Grade  B  contour  and  a  modified 
version  of  the  significant  viewiitg  test 
that  would  use  data  for  the  cable 
community  as  the  measures  of  si^al 
availabiiity;  to  establish  that  a  cable 
system  faces  effective  competition  if  at 
least  75  percent  of  the  cable  commnnity 
is  covered  by  three  or  more  off-the^ir 
signals:  and,  to  modify  the  field  strength 
measurement  requirements  and  use 
other  factors,  such  as  cable  penetration, 
in  the  waiver  procedure  to  decrease  the 
burden  placed  on  both  finnchising 
authorities  and  cable  operators. 

4.  Cable  interests  conmientii\g  in  this 
proceeding  favored  continuing  to 
measure  signal  availability  using  the 
Grade  B  contour  and  significant  viewing 
determined  on  a  county-wide  basis. 
Frandrising  authorities  opposed  these 
measures  of  signal  availability.  They 
argued  that  the  Grade  B  contour  does 
not  accurately  reflect  signal  availabdity 
because  it  does  not  include  terrain 
features.  They  stated,  further,  that  while 
making  significant  viewing 
detenmnations  on  a  community  basis 
would  accurately  reflect  viewing  habits 
in  the  cable  community,  the  data 
necessary  to  make  such  determinations 
are  expensive  to  obtain.  In  light  of  the 
court's  concern  and  the  information 
provided  in  the  record,  the  Conunission 
decided  to  continue  using  the  Gcade  B 
contour  and  the  significant  viewing 
concept  as  (he  measures  of  signal 
availability  for  determining  whether  a 
cable  system  faces  effecQve 
competition.  However,  the  Conmussion 
altered  flie  basis  upon  which  significant 
viewing  is  assessed  to  specify  that  suck 
determinations  are  to  use  viewership 
data  for  the  cable  system  rather  than  the 


county  in  whit^  that  cable  system  is 
located.  The  ComsusMon  ibund  that  this 
change  will  significantly  increase  the 
accuracy  of  &e  eSective  competition 
test. 

5.  Cable  interests  coranentij^  ia  this 
pmrpieding  favored  Jimitiag  tbe  de^ee 
of  coverage  required  of  the  Grade  B 
contour  in  order  to  meet  the  effective 
competition  test  They  supported  the  7S 
percent  proposal  al&ou^  they  argue 
that  it  is  reasonable  to  assume  that 
Grade  B  signals  reachii^g  any  portion  of 
a  community  are  probably  available  for 
adequate  viewing  by  most  residents  in 
that  community.  Franchising  authorities 
favored  a  100  percent  coverage  covenge 
measure,  arguing  that  the  75  percent 
coverage  requirement  is  insu^cient  to 
ensure  that  the  cable  system  is  subject 
to  effective  competition  and  is  difficult 
to  administer.  The  Commission  moifified 
its  coverage  standard  to  provide  that  a 
cable  system  will  be  deemed  to  face 
effective  competition  if  100  percent  of 
the  geographic  area  of  the  cable 
community  has  access  to  &ree  or  more 
off-the-afr  signals.  It  will  not  be 
necessary  that  the  same  three  signals 
cover  100  percent  of  the  community.  The 
Commission  found  this  standard  to  be 
preferable  to  the  75  percent  approach  in 
that  it  win  be  easier  to  adminster  and 
will  provide  additional  assurance  of 
signal  availability  consistent  widi  the 
court's  concerns. 

6.  The  partie»oammenting  in  this 
proceediAg  offered  a  variety  of 
proposals  to  reduce  the  bunlea  of  the  < 
engineeriqg  studies.  The  r'nmmiffyjf^n 
dedded  to  permit  the  substitution  of 
duster  measurements  for  the  mobile 
runs  requirement  in  the  field  strength 
measurements  for  purposes  of 
demonstrating  the  availability  of  a 
signal  for  purposes  of  cable  rate 
regulation  determination.  It  noted  that 
although  this  method  may  not  provide  as 
high  degree  of  accuracy  of  the  method 
specified  in  S  73.686(c)  of  the  niks,  it 
nonetheless  wiD  provide  adequate 
information  for  judging  waiver  requests. 
The  Commission  also  modified  its  policy 
concerning  die  responsibility  for  the  cost 
of  engineering  studies  of  signal 
availability  to  provide  that  the  cost  of 
an  engineering  study  to  refute  the 
predicted  availability  of  Grade  B  service 
will  fall  on  the  party  that  loses  in  the 
waiver  proceedii^  Any  party  intending 
to  obtain  a  study  must  first  inform  the 
other  party  and  provide  it  opportunity  to 
negotiate  a  resolution.  Parties  not  taUng 
this  first  step  wiD  be  assigned  full 
responsihfltty  for  the  study.  Finally, 
these  new  rules  wiU  become  effective 
six  months  after  &e  release  of  the 
Second  Report  and  Order  so  that  there 
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will  be  sufficient  time  for  preparation  of 
any  special  studies  prior  to  the 
implementation  of  these  revised  rules. 

7.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  605,  it  is 
certified  that  the  adopted  rules  will  have 
a  significant  impact  on  a  substantial 
number  of  small  entities  because  the 
rule  changes  herein  will  increase  the 
number  of  cable  systems  that  could  be 
subject  to  rate  regulation  by  franchising 
authorities,  relative  to  the  number  of 
cable?  systems  affected  by  our  existing 
standard. 

8.  The  rules  adopted  herein  have  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1980  and  found  to 
impose  new  or  modified  requirements 
on  the  public.  Implementation  of  these 
new/modified  requirements  and 
burdens  will  be  subject  to  approval  by 
the  Office  of  Management  and  Budget 
pursuant  to  that  Act 

9.  Pursuant  to  the  authority  contained 
in  sections  4(i)  and  303  of  the 
Communications  Act  of  1934,  as 
amended,  and  5  1-106  of  the 
Commission's  Rules,  It  ia  Ordered  That 
Part  76  be  amended,  as  shown  below, 
effective  June  20, 198a 

list  of  Subjects  in  47  CFR  Part  76 

Cable  television. 
H.  Walker  Feaster,  m. 
Acting  Secretary. 

Part  76  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  76— (AMENDED] 

1.  The  authority  dtation  for  Part  76 
continues  to  read  as  follows: 

AutfaocUy:  47  U.aC.  152, 153. 154. 301,  303, 
307-30a 

2.  Section  76.33  is  revised  to  read  as 
follows: 

976,33   Standards  for  rata  ragulatioa 

(a)  Effective  October  29, 198a  a 
franchising  authority  may  regulate  the 
rates  of  a  cable  system  subject  to  the 
following  conditions  (cable  systems  that 
were  subject  to  rate  regulation  prior  to 
this  date  will  remain  subject  to  that 
regulation  pending  demonstation  that 
they  may  not  be  regulated  pursuant  to 
this  section): 

(1)  Only  basic  cable  service  as 
defined  in  S  76.5(ii)  may  be  regulated; 

(2)  Only  cable  systems  that  are  not 
subject  to  effective  competition  may  be 
rate  regulated.  A  cable  system  will  be 
determined  to  be  subject  to  effective 
competition  whenever  100  percent  of  the 
cable  community  receives  service  from 
at  least  three  unduplicated  broadcast 
television  signals.  It  is  not  necessary 


that  the  same  three  signals  provide 
service  to  the  entire  community.  Signals 
shall  be  counted  on  the  basis  of  their 
predicted  Grade  B  contour  (as  defined  in 
S  73.683  of  the  rules)  or  whether  they  are 
significantly  viewed  within  the  cable 
community,  as  defined  in  §  76,54(b)  aiul 
(c)  of  the  rules.  A  signal  that  is 
significantiy  viewed  shall  be  considered 
to  be  available  to  100  percent  of  the 
cable  community.  A  franslator  station 
authorized  to  serve  the  cable  community 
is  to  be  counted  in  the  same  manner  as  a 
full-service  station,  except  that  its 
coverage  area  shall  be  based  on  its 
protected  contour  as  specified  in 
S  74.707  of  the  rules,  provided  that  the 
franslator  is  not  used  to  retransmit  a 
station  already  providing  a  Grade  B 
contour  or  significantly  viewed  signal 
within  the  cable  community. 

(3)  The  Commission  may  grant 
waivers  of  this  standard  where  the  filing 
party  demonstrates  with  engineering 
studies  in  accordance  with  9  73.686  of 
the  Commission's  rules  or  by  other 
showings  what  such  Grade  B  level 
signals  are  (or  are  not)  in  fad  available 
within  the  community.  In  performing  the 
engineering  studies  noted  above,  duster 
measurements,  as  provided  in 

9  73.688(b)(2)(viii],  may  be  taken  in 
place  of  mobile  runs  as  provided  in 
9  73.686(b)(2)(v).  ResponsibiUty  for  the 
cost  of  engineering  studies  undertaken 
to  refute  tiie  predicted  availability  of 
Grade  B  service  will  fall  on  the  party 
that  loses  in  the  waiver  proceeding.  Any 
party  intending  to  obtain  this  study  must 
first  inform  the  other  party  and  provide 
it  an  opportunity  to  negotiate  a 
resolution.  Parties  not  taking  this  first 
step  will  be  assigned  full  responsibility 
for  the  study  costs. 

(4)  A  cabfe  system,  once  determined 
to  be  subject  to  effective  competition 
after  the  effective  date  of  this  section, 
shall  not  be  subject  to  regulation  for  one 
year  after  any  change  in  market 
conditions  which  would  cause  it  be 
determined  not  be  to  subject  to  effective 
competition. 

(b)  In  establishing  any  rate  for  the 
provision  of  basic  cable  service  by  cable 
systems  subject  to  paragraph  (a)  of  this 
section,  the  franchising  authority  shall: 

(1)  Give  formal  notice  to  the  public; 

(2)  Provide  an  opportunity  for 
interested  parties  to  make  tiiefr  views 
known,  at  least  through  written 
submissions;  and, 

(3)  Make  a  formal  statement 
(including  simunaty  explanation)  when 
a  decision  on  a  rate  matter  is  made. 

(c)  Any  party  may  petition  the 
Commission  for  relief  of  the  provisions 
in  this  section  in  accordance  with  the 
provisions  and  procedures  set  forth  in 
9  76.7  for  petitions  for  spedal  reUef. 


3.  Section  7a54,  paragraph  (c)  is 
revised  to  read  as  follows: 

S7aS4    StgnMcaiMtyvtMrad signals: 
molhod  lobe  followed  tor  special 
showkiga. 

*        *        •        •        • 

(c)  Notice  of  a  survey  to  be  made 
pursuant  to  paragraph  (b)  of  this  section 
shall  be  served  on  all  licensees  of 
permittees  of  television  broadcast 
stations  within  whose  predicted  Grade  B 
contour  the  cable  community  or 
communities  are  located,  in  whole  or  in 
part,  and  on  all  other  system  community 
units,  franchisees,  and  franchise 
applicants  in  the  cable  community  or 
communities  at  least  thirty  (30)  days 
prior  to  the  initial  survey  period. 
Furthermore,  if  a  survey  is  undertaken 
pursuant  to  the  provisions  of 
9  76.33(a)(2)  of  the  rules,  notice  shall 
also  be  served  on  the  franchising 
authority.  Such  notice  shall  include  the 
name  of  the  survey  organization  and  a 
description  of  the  procedures  to  be  used. 
Objections  to  survey  organizations  or 
procedures  shall  be  served  on  the  party 
sponsoring  the  survey  within  twenty  (20) 
days  after  receipt  of  such  notice. 

(FR  Doc.  88-10832  Filed  5-12-88;  8:45  am] 
nuJNO  cooE  tT^^-o^^^t 


47  CFR  Part  80 

[PR  Docket  No.  87-275;  FCC  M-SS] 

Maritim*  Sarvictts 

agency:  Federal  Communications 
Commission. 

action:  Final  rules. 

summary:  The  amended  rules  designate 
VHF  marine  channel  13  in  lieu  of 
chaimel  16  as  the  bridge-to-bridge 
channel  on  the  Great  Lakes.  These  rules 
resulted  from  informal  coordination 
between  the  Canadian  and  U.S.  Coast 
Guards  and  will  reheve  the  increasing 
congestion  on  diaanel  16  which  is 
currently  being  used  for  bridge-to-bridge 
communications. 

DATE:  These  rules  will  not  become 
effective  until  concurrence  is  obtained 
from  Canada  and  the  Chief,  Private 
Radio  Bureau  issues  and  publishes  an 
order  in  the  Federal  Registef  specifying 
the  effective  date. 

ADDRESS:  Federal  Communications 
Commission,  1919  M  Street  NW., 
Washington.  DC  20554. 

KM  niRTHER  INFORMATION  CONTACT: 

Jim  Shaffer  (202)  632-7197  or  Maureen 
Cesaitis  (202)  632-7175,  Federal 
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Communications  Commission.  Private 
Radio  Bureau,  Washington,  DC  20554. 

SUPPLEMENTARY  INFOfMIATION:  This  IS  a 

summary  of  the  Commission's  Report 
and  Order,  adopted  March  8, 1988  and 
released  April  1, 1988.  The  complete  text 
of  the  Commission  decision  including 
the  rule  amendments  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  report  including  the  rule 
amendments  may  also  be  piut:hased 
from  the  Commission's  copy  contractor, 
International  Transcription  Services, 
Inc.,  (202)  857-3800.  2100  M  Street  NW.. 
Suite  140.  Washington.  DC  20037. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  The  Vessel  Bridge-to-Bridge  * 
Radiotelephone  Act  requires  that  the 
Commission  designate  a  specific 
frequency  to  be  used  in  U.S.  waters  by 
approaching  vessels  to  communicate 
their  intentions  to  one  another.  VHF 
marine  channel  13  has  been  designated 
for  this  purpose.  However,  the  Great 
Lalies  were  exempted  from  the  terms  of 
the  Bridge-to-Bridge  Act  because  under 
the  Great  Lakes  Radio  Agreement, 
channel  16,  the  distress,  safety  and 
calling  channel,  is  used  for  bridge-to- 
bridge  communications.  Increasing 
congestion  on  channel  16  prompted  the 
Canadian  Coast  Guard  and  the  U.S. 
Coast  Guard  to  discuss  designating 
channel  13  as  the  bridge-to-bridge 
&«quency.  As  a  result  of  these 
negotiations,  the  Commission  and  the 
Canadian  Department  of 
Communications  prepared  companion 
proposals.  This  Report  and  Order  adopts 
channel  13  as  the  bridge-to-bridge 
frequency  in  the  Great  Lakes  for  the 
United  States.  The  vessels  transiting  the 
St  Lawrence  Seaway,  however,  would 
continue  to  use  certain  assigned   i 
frequencies  required  by  Joint 
Relations  of  the  St  Lawrence  Seaway 
Authority  and  the  St.  Lawrence  Seaway 
Development  Corporation  for  bridge-to- 
bridge  commimications.  After 
concurrence  from  Canada,  the  Chief, 
Private  Radio  Bureau  shall  issue  an 
order  under  delegated  authority  to 
specify  the  effective  date  of  the  new 
rules. 

2.  Pursuant  to  the  Regulatory    I 
Flexibility  Act  of  1980,  5  U.S.C.  605.  it  is 
certified  that  the  amended  rules  will  not 
have  a  significant  impact  on  a 
substantial  niunber  of  small  entities.  The 
only  vessels  affected  by  the  rule  change 
are  those  subject  to  the  Great  Lakes 
Radio  Agreement 


3.  The  rule  amendments  contained 
herein  have  been  analyzed  with  respect 
to  the  Paperwork  Reduction  Act  of  1980 
and  found  to  impose  no  new  information 
collection  and  record  keeping 
requirement. 

4.  This  Report  and  Order  is  issued 
under  the  authority  of  47  U.S.C.  154(i) 
and  303(r).  The  authority  citation  for 
Part  80  continues  to  read  as  follows: 
Sees.  4.  303. 48  Stat  1066, 1082.  as 
amended;  47  U.S.C.  154, 303,  unless 
otherwise  noted.  Interpret  or  apply  48 
Stat  1064-1068. 1081-1105.  as  amended: 
47  U.S.C.  151-155.  301-609;  3  UST  4726. 
12  UST  2377.  unless  othenvlse  noted. 

5.  A  copy  of  this  Report  and  Order 
will  be  served  on  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

6.  It  is  ordered,  that  Party  80  is 
amended  as  set  forth  at  the  end  of  this 
document. 

7.  It  is  further  ordered  that  after 
concurrence  from  Canada,  the  Chief, 
Private  Radio  Bureau  acting  under 
delegated  authority  shall  issue  an  order 
establishing  an  effective  date  of  the 
adopted  rules. 

8.  It  is  further  ordered  that  this 
proceeding  is  terminated. 

Ust  of  Subjects  in  47  CFR  Part  80 

Bridge-to-bridge,  Canada.  Great 
Lakes. 

Federal  Communications  Commission. 

ILWalkarFeasterlll, 

Acting  Secretary. 

Part  80  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

1.  The  authority  citation  for  Part  80 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303, 48  Stat  1066, 1082, 
as  amended;  47  U.S.C  154,  303.  unless 
otherwise  noted.  Interpret  or  apply  48  Stat 
1064-1068, 1081-1105.  as  amended:  47  U.S.C. 
151-155,  301-609;  3  U.S.T.  3450,  3  U.S.T.  4728, 
12  U.S.T.  2377,  unless  otherwise  noted. 

2.  Section  80.308  is  revised  to  read  as 
follows: 

980.308    Wat^ir^qulrMlbytheGrMrt 

(a)  Each  ship  of  the  United  States  that 
is  equipped  with  a  radiotelephone 
station  for  compliance  with  the  Great 
Lakes  Radio  Agreement  must  when 
underway  keep  a  watch  on: 

(1)  156.800  MHz  on  board  a  vessel  20 
meters  (65  feet)  and  over  in  length,  a 
vessel  engaged  in  towing  (See 
S  80.951(b)),  or  a  vessel  carrying  more 
than  6  passengers  for  hire.  This  watch 
must  be  maintained  whenever  the 


station  is  not  being  used  for  authorized 
fraffic.  However,  a  watch  on  156.800 
MHz  need  not  be  maintained  by  a  vessel 
maintaining  a  watch  on  the  bridge-to- 
bridge  frequency  156.650  MHz  and 
participating  in  a  Vessel  Traffic  Services 
(VTS)  system  and  maintaining  a  watch 
on  the  specified  VTS  frequency. 

(2)  156.650  MHz  on  board  a  vessel  38 
meters  (124  feet)  and  over  in  length,  a 
vessel  engaged  in  towing  (See 
9  80.951(b)),  or  a  vessel  carrying  more 
than  six  passengers  for  hire.  This  watch 
must  be  maintained  continuously  and 
effectively.  Sequential  monitoring  is  not 
sufficient.  Portable  VHF  equipment  may 
be  used  to  meet  this  requirement 
Vessels  are  exempted  from  this 
requirement  while  fransiting  the  St. 
Lawrence  Seaway  and  complying  with 
the  Joint  Regulations  of  the  St.  Lawrence 
Seaway  Authority  and  St.  Lawrence 
Seaway  Development  Corporation 
between  the  lower  exit  of  St.  Lambert 
Lock  at  Montreal  and  Crossover  Island, 
New  York  and  in  the  Welland  Canal 
and  approaches  between  Calling  in 
Point  No.  15  and  No.  16. 

(b)  The  watch  must  be  maintained  by 
the  master,  or  person  designated  by  the 
master,  who  may  perform  other  duties 
provided  they  do  not  interfere  with  the 
effectiveness  of  the  watch. 

3.  In  9  80.373.  footaote  6  of  paragraph 
(f)  is  revised  to  delete  the  description  of 
frequency  usage  in  the  Great  Lakes,  to 
read  as  follows: 

980.373    Private  eomiminieations 
frequencies- 


*  On  the  Great  Lakes,  in  addition  to  bridge- 
to-bridge  communications,  156.650  MHz  is 
available  for  vessel  control  purposes  in 
established  vessel  traffic  systems.  156.850 
MHz  is  not  available  for  use  in  the 
Mississippi  River  from  South  Pass  Lighted 
Whistle  Buoy  "2"  and  Southwest  Pass 
entrance  Midchannel  Lighted  Whistle  Buoy  to 
mile  242.4  al)ove  Head  of  Passes  near  Baton 
Rouge.  Additionally  it  is  not  available  for  use 
in  the  Mississippi  River-Gulf  Outlet  .the 
Mississippi  River-Gulf  Outlet  Canal,  and  the 
Inner  Harbor  Navigational  Canal,  except  to 
aid  the  transition  from  these  areas. 


4.  In  9  80.956.  paragraph  (b)(1)  is 
amended  by  removing  the  words 
"Channel  13-156.650  MHz",  (b)(2)  and 
(3)  are  redesignated  as  (b)(3)  and  (4),  a 
new  paragraph  (b)(2)  is  added  (see 
below),  to  read  as  follows: 

9  8a956    Required  frequencies  and  usee, 
(b)  •  *  * 


(2)  The  navigational  bridge-to-bridge 
frequency,  156.650  MHz  (channel  13). 

***** 

[PR  Doc.  88-10758  Filed  5-12-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

Federal  Motor  Vehicle  Safety 
Standards  Lamps,  Reflective  Devices, 
and  Associated  Equipment 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Denial  of  petition  for 
rulemaking. 

SUMMARY:  This  notice  denies  a  petition 
for  rulemaking  by  Koito  Mfg.  Co..  Ltd..  of 
Japan,  for  an  amendment  to  Motor 
Vehicle  Safety  Standard  No.  108  to 
replace  the  current  requirement  to 
minimize  internal  reflections  fitim  an 
interior  center  high-mounted  stop  lamp 
with  a  quantified  specification  of  the 
amount  of  permissible  light.  The  agency 
has  concluded  that  weighed  against  the 
benefit  of  a  quantitative  measurement 
no  safety  need  is  shown  for  its  adoption. 
Such  a  requirement  and  its  associated 
test  procedure  would  add  to  a 
manufacturer's  costs  without  promoting 
a  corresponding  increase  in  safety. 


FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Cavey,  Office  of  Vehicle  Safety 
Standards,  NHTSA  (202-366-5271). 
SUPPLEMENTARY  INFORMATION:  KoitO 
Mfg.  Co.  of  Japan  has  submitted  a 
petition  for  rulemaking  to  amend  Motor 
Vehicle  Safety  Standard  No.  106  Lamps, 
Reflective  Devices,  and  Associated 
Equipment  With  reference  to  the  center 
high-mounted  stop  lamp  on  passenger 
cars,  paragraph  S4.3.1.8  of  Standard  No. 
108  requires,  when  the  lamp  is  mounted 
in  the  interior,  for  means  to  be  provided 
"to  minimize  reflections  bom  the  light  of 
the  lamp  upon  the  rear  window  glazing 
that  might  be  visible  to  the  driver  when 
viewed  directly,  or  indirectly  in  the 
rearview  mirror."  Koito's  petition 
requested  an  amendment  that  woidd 
delete  the  words  "minimize  reflections" 
and  substitute  "limit  reflections  to  35  nt 
max"  (a  nt  or  nit,  being  a  unit  of 
luminance  equal  to  one  candela  per 
square  meter).  In  Koito's  view,  the 
present  requirement  is  not  a  quantitative 
one.  As  a  result,  the  company  claims  to 
l>e  experiencing  difficulty  in  designing 
and  evaluating  interior-mounted  lamps. 

In  accordance  with  agency 
procedures,  NHTSA  has  conducted  a 
technical  review  to  determine  whether 
there  is  a  reasonable  possibility  that  the 
requested  amendment  would  be  issued 
at  the  conclusion  of  a  rulemaking 
proceeding.  The  petitioner  has  neither 
presented  convincing  quantitative  data 
in  support  of  the  value  it  has  chosen,  nor 
provided  any  indication  that  reflections 


in  current  vehicles,  if  they  exist  at  all 
exceed  35  nt.  Although  the  current 
requirement  is  not  a  quantitative  one.  its 
intent  is  clear,  and  manufacturers  have 
met  it  by  providing  a  shroud  that  is  flush 
with,  or  within  a  millimeter  of,  the  rear 
window.  The  agency  has  received  no 
complaints  about  reflected  light,  and  has 
instituted  no  compliance  proceedings 
with  respect  to  enforcement  of  the 
requirement  Thus,  even  though  the 
requirement  is  not  quantitative,  Koito 
should  have  no  difficulty  in  complying 
with  it  by  providing  the  same  type  of 
shroud  other  manufacturers  have. 
Further,  to  add  a  quantitative 
requirement  would  necessitate  the 
addition  of  a  test  procedure  to  verify  it . 
at  an  unknown  cost 

Balancing  the  need  for  a  quantitative 
value  for  minimal  reflections  and 
corresponding  costs  required  to  verify 
compliance  against  the  lack  of  a 
showing  that  the  current  requirement 
does  not  meet  the  need  for  safety,  the 
agency  has  concluded  that  the  requested 
amendment  would  not  be  issued  at  the 
conclusion  of  a  rulemaking  proceeding, 
and  is  denying  Koito's  petition. 

(15  U.&C.  1392, 1407;  delegations  of  authority 
at  49  CFR  1.50  and  501.8)  _ 

issued  on  May  la  1988. 
Bairy  Febice. 

Associate  Administrator  for  Rulemaking. 
FR  Doc.  88-10728  Filed  5-12-88:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  givre  interested  persons  an 
opportunity  to  participate  in  the  rule 
matdng  prior  to  the  adoption  of  the  final 
rules. 

DEPARTMENT  OF  AGRICULTURE 

AgricuHural  Stabilization  and 
Consarvation  Service 

Commodity  Credit  Corporation 
7  CFR  Part  780 

Appeal  Regulationa 

AOENCV:  Agricultural  Stabilization  and 
Conservation  Service  and  Conunodity 
Credit  Corporation.  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  7  CFR  Part  780,  Appeal 
Regulations,  to:  (1)  delete  obsolete 
references,  (2)  clarify  the  administrative 
appeal  procedure  set  forth  in  this  Part; 
(3)  delete  restrictions  with  respect  to  the 
reviewabihty  of  certain  State 
Agricultural  Stabilization  Conservation 
("ASC")  Committee  determinations;  (4) 
specify  the  persons  to  whom  these 
regulations  apply;  and  (5)  state  that 
these  regulations  are  applicable  to  only 
individual  determinations  made  with 
respect  to  specific  persons. 
DATE:  Comments  must  be  received  on  or 
before  lune  13, 1988  in  order  to  be 
assured  of  consideration. 
ADDRESSES:  Send  comments  on  this 
proposed  rule  to  Director,  Appeals  Staff, 
Agricultural  Stabilization  and 
Conservation  Service.  United  States 
Department  of  Agriculture,  P.O.  Box 
2415,  Washington.  DC  20013.  All  written 
submissions  made  pursuant  to  this  rule 
will  be  available  for  further  inspection 
in  Room  2741  South  Building,  USDA. 
between  the  hours  of  8:15  a.m.  and  4:45 
p.m..  Monday  through  Friday. 
FOR  njRTHER  INFORMATION  CONTACT:  H. 
E.  Maynard.  Director,  Appeals  Staff. 
Agricultural  Stabilization  and 
Conservation  Service,  United  States 
Department  of  Agriculture,  P.O.  Box 
2415.  Washington,  DC  Telephone:  (202) 
447-5533. 

SUPPLEMENTARY  INFORMATION:  This 

proposed  rule  has  been  reviewed  under 
United  States  Department  of  Agriculture 
(USDA)  procedures  implementing 


Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  classified  as  "not  major."  It 
has  been  determined  that  this  notice 
will  not  result  in:  (1)  An  annual  effect  on 
the  economy  of  $100  million  or  more;  (2) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  in 
domestic  or  export  markets. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  rule  since 
A^cultural  Stabilization  and 
Conservation  Service  (ASCS)  nor  the  the 
Commodity  Credit  Corporation  (CCC)  is 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  fule. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Background 

Section  8(b)  of  the  Soil  Conservation 
and  Domestic  Allotment  Act  as 
amended  (16  U.S.C.  590h(b)),  provides 
for  the  establishment  of  "local  and  State 
committees"  to  be  used  in  carrying  out 
the  provisions  of  that  act.  These  local 
committees  are  commonly  referred  to  as 
county  committees.  County  and  State 
colnmittees  have  been  used  extensively 
in  the  past  to  implement  various  other 
programs  that  are  conducted  by  CCC 
and  the  Department  of  Agriculture, 
including  the  price  support  and 
production  adjustment  programs  of  the 
CCC.  The  method  for  selecting  these 
committees  and  their  general  duties  are 
set  forth  at  7  CFR  Part  7. 

A  major  function  of  county  and  State 
committees  is  to  serve  as  a  reviewing 
authority  with  respect  to  the 
implementation  and  administration  of 


the  various  conservation,  price  support, 
and  production  adjustment  programs. 
Included  in  this  function  is  the 
participation  of  county  and  State 
committees  in  the  administrative  appeal 
process  that  is  made  available  to 
persons  who  believe  that  an  erroneous 
determination  concerning  their 
participation  in  such  a  program  has 
been  made.  The  administrative  appeal 
process  is  set  forth  at  7  CFR  Part  780. 
These  regulations  provide  that  if  a 
person  is  dissatisfied  with  the  initial 
determination  by  either  the  county  or 
State  committee  or  the  Deputy 
Administrator,  State  and  County 
Operations  (the  "Deputy 
Administrator").  Agricultural 
Stabilization  and  Conservation  Service 
("ASCS")  that  such  person  may  request 
that  the  determination  be  reconsidered 
by  the  authority  which  issued  the  initial 
determination.  If  the  person  is 
dissatisfied  with  this  subsequent 
determination,  an  appeal  may  be  filed 
with  the  next  highest  reviewing 
authority,  with  tfie  final  level  of  appeal 
being  to  the  Deputy  Administrator. 
Throughout  this  appeal  procedure  the 
person  pursuing  the  appeal  may  request 
that  an  informal  hearing  be  held.  If  such 
a  hearing  is  deemed  to  be  appropriate, 
the  county  or  State  committee  or  the 
Deputy  Administrator  will  convene  a 
hearing  in  which  the  appellant  is 
provided  the  opportunity  to  present 
relevant  facts  and  evidence. 

This  proposed  rule  would  make 
several  amendments  to  7  CFR  Part  780 
for  clarity  and  to  delete  obsolete 
references.  In  addition,  the  proposed 
rule  would  provide  that  any  person  who 
is  not  a  program  participate  but  receives 
a  payment  or  other  benefit  that  is  made 
under  a  program  administered  by  the 
county  or  State  committee  or  the  Deputy 
Administrator,  such  as  an  assignee,  is 
subject  to  these  regulations.  This 
proposed  rule  also  would  make  editorial 
changes  to  all  sections  of  7  CFR  Part 
780.  The  following  is  a  summary  of  the 
major  amendments  which  would  be 
made  by  this  proposed  rule. 

Section  780.1  would  be  amended  to 
delete  references  to  obsolete  programs 
and  provide  that  these  regulations 
would  be  applicable  to  aU  programs  that 
are  administered  by  county  and  State 
committees  and  the  Deputy 
Administrator,  except  as  otherwise  may 
be  provided  in  individual  program 
requirements.  This  section  would  also 


be  amended  to  state  thai  this  part  is 
applicable  to:  (1)  Persons  denied 
participation  in  applicable  programs,  (2) 
persons  partidpatiiig  in  such  programs; 
and  (3)  persons  who  are  not 
participating  in  such  programs  but  who 
receive  payments  or  other  benefits 
under  one  of  these  programs.  Finally, 
this  section  would  be  amended  to  state 
more  clearly  that  this  administrative 
appeal  procedure  is  available  only  with 
respect  to  individual  determinations 
involving  a  person  meeting  the 
previously  stated  criteria  Appeals  are 
not  available  with  respect  to  general 
program  requirements  that  apply  to  all 
program  participants.  For  example, 
appeals  are  not  available  concerning  the 
level  at  which  loans  and  purchases  are 
estabUshed  or  the  type  of  conservation 
uses  that  are  suitable  for  use  on  acreage 
that  is  required  to  be  removed  from 
production  in  order  for  a  person  to  be 
eligible  for  program  benefits. 

Section  780.2  would  be  amended  to 
conform  to  the  amendments  to  Section 
780.1  concerning  persons  who  receive 
program  payments  or  other  benefits  and 
to  remove  unnecessary  definitions. 

Section  780.11  currentiy  provides  that 
nine  specified  determinations  which  are 
made  by  a  State  committee  are  not 
appealable  to  the  Deputy  Administrator. 
This  proposed  rule  would  delete  this 
limitation  but  provide  that  certifications 
by  a  technician  of  Soil  Conservation 
Service  or  the  Forest  Service  or 
determinations,  of  a  technical  nature  by 
any  Federal  agency,  other  than  a 
determination  made  by  ASjCS,  shall  be 
binding  on  the  reviewing  authority.  The 
proposed  rule  also  provides  that  State 
committee  determinations  with  respect 
to  program  payment  yields  or  crop 
acreage  bases  are  not  appealable  to  the 
Deputy  Administrator.  Producers  have 
been  permitted  to  appeal  State 
committee  deteminations  with  respect  to 
bases  and  yields  to  the  Deputy 
Administrator  since  the  enactment  of 
tiie  Food  Security  Act  of  1985  (Uie  Act). 
During  the  12-month  period  ending  in 
April  1987  approximately  425  appeals 
concerning  program  payment' yields  or 
crdp  acreage  bases  were  filed  with  the 
Deputy  Administrator.  The  vast  majority 
of  the  appeals  addressed  the  provisions 
of  the  Act  or  the  regulations 
implementing  the  AcL 

List  of  Subjects  in  7  CFR  Part  780 

Administrative  practice  and 
pr6cedure.  Appeals. 

Accordingly,  this  proposed  rule  would 
revise  7  CFR  Part  780  to  read  as  follows: 


PART  780— APPEAL  REGULATIONS 

780.1  Basis,  purpose  and  applicability. 

780.2  Definitions. 

780.3  Request  for  reconsideration. 

780.4  Appeal  to  the  State  committee. 

780.5  Appeal  to  Deputy  Administrator. 

780.6  Time  limitations  for  filing  requests  for 
reconsideration  or  appeals. 

780.7  Form  of  request  for  reconsideration  or 
appeal. 

780.8  Nature  of  informal  hearing. 

780.9  Determination. 

780.10  Reopening  of  hearing. 

780.11  Requests  for  reconsideration  and 
appeals  requiring  special  handling. 

780.12  Delegation  of  authority. 

780.13  OMB  Control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction 
Act 

Authority:  Sections  4  and  5  of  the 
Commodity  Credit  Corporation  Charter  Act 
as  amendeid,  62  Stat  1070,  as  amended.  1072 
(15  U.S.C.  714b  and  714c):  section  8  of  the  Soil 
Conservation  and  Domestic  Allotment  Act 
as  amended,  49  Stat  1149  as  amended  (16 
U.S.C.  590h). 

$780.1    Basis,  purpose  and  appttcabWty. 

(a)  The  regulations  set  forth  in  this 
Part  are  applicable  to  all  programs 
administered  by  the  county  and  State 
Agricultural  Stabilization  Conservation 
committees  ("county  committee"  and 
"State  committee,"  respectively)  and 
The  Deputy  Administrator,  State  and 
County  Operations  ("Deputy 
Administrator")  of  the  Agricultural 
Stabilization  and  Conservation  Service 
("ASCS"),  except  as  otherwise  may  be 
provided  in  individual  program 
requirements.  These  regulations 
prescribe  the  rules  and  procedure  that 
must  be  followed  by  a  pereon  who  seeks 
reconsideration  or  review  of  a 
determination  made  with  respect  to: 

(1)  Denial  of  participation  in  such  a 
program; 

(2)  Compliance  with  program 
requirements;  and 

(3)  The  making  of  payments  or  other 
program  benefits  to  a  person  who  is  not 
a  participant  in  such  a  program. 

(b)  Reconsideration  and  review  imder 
this  Part  is  limited  to  only  individual 
determinations  made  with  respect  to 
those  persons  meeting  the  requirements 
of  paragraph  (a)  of  this  section. 
Accordingly,  there  is  no  review  imder 
this  Part  with  respect  to  general  program 
requirements  that  are  applicable  to  all 
program  participants. 

§780.2    Definitions. 

(a)  "Participant"  means  any  person 
whose  right  to  participate  in,  or  receive 
payments  or  other  benefits  in 
accordance  with,  any  of  the  programs  to 
which  these  regulations  apply  who  is 
affected  by  a  determination  of  the 


county  committee.  State  committee, 
State  commitiee  or  Deputy 
Administrator. 

(b)  "Reviewing  authority"  means  the 
county  committee.  State  committee,  or 
Deputy  Administrator,  as  is  appropriate. 

(c)  "State  committee"  means  in  Puerto 
Rico  and  the  Virgin  Islands,  insofar  as  is 
practical,  the  Director  of  the  Caribbean 
Area  ASCS  office. 

S  780J    Request  for  reconsktorstioa 

Any  participant  who  believes  that  a 
proper  determination  has  not  been  made 
in  accordance  with  applicable  program 
regulations  or  that  all  of  the  facts  were 
considered  with  respect  to  any  such 
determination  initially  made  by  the 
county  committee,  State  committee,  or 
Deputy  Administrator,  may  obtain  a 
reconsideration  of  such  determination 
and  an  informal  hearing  therewith  by 
filing  a  request  for  reconsideration  with 
the  reviewing  authority  which  initially 
made  such  determination. 

S780.4    Appeal  to  the  Stats  committee. 

Any  participant  who  believes  that  a 
proper  determination  has  not  been  made 
by  the  county  committee  upon  its 
reconsideration  of  an  initial 
determination  may  obtain  a  review  of 
such  determination  by  the  State 
committee  and  an  informal  hearing  in 
connection  therewith  by  filing  an  appeal 
with  the  State  committee. 

S  780.5    Appeal  to  Deputy  AdmMstrstor. 
Except  as  provided  in  S  780.11,  any 
participant  who  believes  that  a  proper 
determination  has  not  been  made  by  the 
State  committee  may  obtain  a  review  by 
the  Deputy  Administrator  of  such 
determination  and  an  informal  hearing 
in  connection  therewith  by  filing  an 
appeal  with  the  Deputy  Administrator. 

$780.8    Tbns  limitations  for  filing  requests 
for  reconsidsf  stion  or  i 


(a)  A  request  for  reconsideration  or 
appeal  by  a  participant  from  any 
determination  shall  be  filed  within  15 
days  after  written  notice  of  the 
determination  is  mailed  to  or  otherwise 
made  available  to  the  participant.  A 
request  for  reconsideration  or  appeal 
shall  be  considered  to  have  been  "filed" 
when  personally  delivered  to  the 
appropriate  office  or  when  post-marked. 

(b)  Whenever  the  final  date  for  filing  a 
request  for  reconsideration  or  appeal 
prescribed  in  paragraph  (a)  of  this 
section  falls  on  a  Saturday,  Sunday, 
legal  holiday,  or  other  day  on  which  the 
appropriate  office  is  not  open  for  the 
transaction  of  business  during  normal 
working  hours,  the  time  for  filing  shall 
be  extended  to  the  close  of  business  on 
the  next  working  day. 
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(c)  A  request  for  reconsideration  or 
appeal  may  be  accepted  and  acted  upon 
even  though  it  is  not  filed  within  the 
time  prescribed  in  paragraph  (a)  or  (b)  of 
this  section  if.  in  the  jadgment  of  the 
reviewing  authority  with  whom  such 
request  is  made,  the  circumstances 
warrant  such  action.  . 

§7*0.7    Fonii  of  rsqueet  for 
rsconsldf stion  or  sppsal. 

Each  request  for  reconsideration  or 
appeal  shall  be  in  writing  and  signed  by 
the  participant  or  by  an  authorized 
representative  of  the  participant  Each 
request  for  reconsideration  or  appeal 
shall  be  supported  by  a  written 
statement  of  facts,  which  may  be  i 
submitted  with  or  as  a  part  of  the 
request  for  reconsideration  or  appeal,  or 
at  any  time  prior  to  the  hearing.  TTie 
participant  may  request  an  informal 
hearing  or  may  request  a  determination 
to  be  made  by  the  reviewing  authority 
without  a  hearing  on  the  basis  of  the 
written  statement  submitted  and  other 
information  available  to  the  reviewing 
authority.  If  a  request  for  an  informal 
hearing  is  not  made  by  the  participant, 
the  reviewing  authority  shall  make  its 
determination  on  the  basis  of  the 
material  that  was  made  available  in 
making  the  prior  determination  and  the 
material  submitted  by  the  participant 

§7M4    IWurtefinfannalhMrtnQ.   ' 

(a)  The  hearing  shall  be  held  at  the 
time  and  place  designated  by  the 
reviewing  authority.  i 

(b)  The  hearing  shall  be  conducted  by 
the  reviewing  authority,  or  a 
representative  of  the  reviewing 
authority,  in  the  manner  deemed  most 
likely  to  obtain  the  facts  relevant  to  the 
matter  in  issue.  The  participant  shall  be 
advised  of  the  issues  involved.  The 
reviewing  authority  may  confine  the 
presentation  of  facts  and  evidence  to 
pertinent  matters  and  may  exdode 
irrelevant  immaterial,  or  unduly 
repetitious  evidence,  information,  or 
questions. 

(c)  The  participant  or  an  authorized 
representative  of  the  participant  shall 
be  given  a  full  opportunity  to  present 
facts  and  information  relevant  to  the 
matter  in  issue  and  may  present  oral  br 
documentary  evidence.  At  its  discretion, 
the  reviewing  authority  may  request  or 
permit  persons  other  than  those 
appearing  on  behalf  of  the  participant  to 
present  information  or  evidence  at  such 
hearing  and.  in  such  ev«it  may  permit 
the  participant  to  question  such  persons. 

(d)  The  reviwing  authority  shall  have 
prepared  a  written  record  containing  a 
clear,  concise  statement  of  the  facts  as 
asserted  by  the  participant  and  material 
facts  found  by  the  reviewing  authority. 


The  names  of  interested  persons 
appearing  at  the  hearing  shall  be 
included.  A  verbatim  transcript  may  be 
made  it 

(1)  The  participant  requests  at  a 
reasonable  period  prior  to  the  time  the 
hearing  begins  that  the  reviewing 
authority  provide  for  such  a  transcript 
and  agrees  to  pay  the  expense  thereof, 
or 

(2)  The  reviewing  authority 
determines  that  sudi  a  transcript  is 
appropriate. 

(e]  if,  at  the  time  scheduled  for  the 
hearing,  the  participant  is  absent  and  no 
appearance  is  made  on  behalf  of  the 
participant  the  reviewing  authority 
shall  after  a  reasonable  time  OHichide 
the  hearing,  or  may.  in  its  discretion, 
accept  information  and  evidence 
submitted  by  other  persons  present  at 
the  hearing. 


S780L10    neopanlnqofhaarlnfl. 

The  reviewing  authority  may,  upon  its 
own  motion  or  upon  request  of  the 
participant  reop«i  any  hearing  for  any 
reason  it  deems  appropriate  urdess  the 
matter  has  been  appealed  to  or 
considered  by  a  higher  reviewing 
authority. 

§780.11    Requests  for  I 
appeals  requiring  apt 

Notwithstanding  any  other  provision 
at  this  Part  determinations: 

(a)  Made  under  a  conservation 
program  involving  a  finding  or 
certification  by  a  technician  of  the  Soil 
Conservation  Service,  or  Forest  Service, 
or  determinations  of  a  technical  nature 
by  any  Federal  agency,  other  than  a 
determination  made  by  ASCS,  shall  be 
binding  on  the  reviewing  authority,  and 

(b)  Made  by  a  State  committee  with 
respect  to  program  payment  yields  or 
crop  acreage  bases  are  not  appealable. 

9780.12    Delegation  of  auttierlty. 

Nothing  contained  in  these  regulations 
in  this  part  shall  preclude  the 
Administrator,  ASCS  (Executive  Vice 
President  CCC)  or  a  designee  from 
determining  atany  time  any  question 
arising  under  the  programs  to  which  the 
regulations  in  this  part  apply  or  from 
reversing  or  modifying  any 
determination  made  by  a  State  or 
county  committee  or  the  Deputy 
Administrator. 

§780.13    0MB  Control  numbers  assigned 
pursuant  to  the  paperworii  niliinion  act 

The  information  collection 
requirements  contained  in  these 
regulations  (7  CFR  Part  760)  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  U.SX:.  Chapter  35. 


Signed  in  Washington.  DC  this  8th  day  of 
May  1988. 

Muton  tMfftS. 

Adaunisttator,  AgncuitttraJ  SiabiJuatioa.  aad 
Conservation  Service,  aad  Executive  Vice 
President,  Commodity  Credit  Corporation. 
[FR  Doc.  88-10608  Filed  5-12-88;  8:45  am] 
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Agricuttural  Marketing  Service 

7  CFR  Parts  Oil,  915, 918, 921. 922, 
923, 924  and  982 
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action:  Proposed  rule. 


summary:  This  proposed  rule  would 
authorize  expenditures  and  establish 
assessment  rates  under  Marketing  Order 
Nos.  911,  915, 918. 921.  922,  923. 924.  and 
982  for  the  1988-89  fiscal  year 
established  for  each  order.  Each 
marketing  order  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  shall  apply  to  all  assessable 
commodities  handled  from  the  beginning 
of  such  year.  An  annual  budget  of 
expenses  is  prepared  by  each 
administrative  committee  and  submitted 
to  the  U.S.  Departanent  of  Agriculture  for 
approval.  The  members  of 
administrative  committees  are  handlere 
and  producen  of  the  regulated 
commodities.  They  are  familiar  with  the 
committees'  needs  snd  with  the  cost  for 
goods,  services,  and  personnel  in  their 
local  areas  and  are  thus  in  a  position  to 
fomuiiate  appropriate  budgets.  The 
assessment  rate  recommended  by  each 
committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  the  commodity.  Because 
that  rate  is  applied  to  actual  shipments, 
it  must  be  established  at  a  rate  which 
will  produce  sufficient  income  to  pay  the 
committees'  expected  expenses.  Funds 
to  administer  these  programs  are 
derived  from  assessments  on  handlers. 

DATE  Comments  must  be  received  by 
May  23. 196& 


:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk,  FaV. 
AMS,  USDA.  P.O.  Box  96456.  Room       ' " 
2085-S,  Washington,  DC  20090-645& 
Comments  should  reference  the  date 
and  page  number  of  this  issue  of  the 
Federal  Reg^ter  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Cleric  during  regular 
business  hours. 


RM  RmTHER  INFORMATION  CONTAqR 

Jacquelyn  R.  Schlatter,  Mariceting 
Specialist  Marketing  Order 
Administration  Branch.  F&V.  AMS. 
USDA.  P.O.  Box  96456.  Room  2525-S. 
Washington.  DC  20090-6456;  telephone: 
(202)  447-5120. 

supptaiEin-ARv  information:  This  rule 
is  proposed  under  Marketing  Order  Nos. 
911  (7  CFR  Part  911)  regulating  the 
handling  of  limes  grown  in  Florida;  915 
(7  CFR  Part  915)  r^ating  the  handling 
of  avocados  grown  in  South  Florida:  918 
(7  CFR  Part  918)  regulating  the  handling 
of  fresh  peaches  grown  in  Georgia;  921 
(7  CFR  Part  921)  regulating  the  handling 
of  fresh  peaches  grown  in  designated 
counties  in  WasUngton;  922  (7  CFR  Part 
922)  regtdating  the  handling  of  apricots 
grown  in  designated  counties  in 
Washington;  923  (7  CFR  Part  923) 
regulating  the  handling  of  sweet  cherries 
grown  in  designated  counties  in 
Washington:  924  (7  CFR  Part  924) 
regulating  the  handling  of  fresh  prunes 
grown  in  designated  counties  in 
Washington  and  in  Umatilla  County, 
Oregon;  and  982  (7  CFR  Part  982) 
regulating  the  handling  of  filberts/ 
hazelnuts  grown  in  Oregon  and 
Washington.  These  orders  are  effective 
under  the  Agricultural  Mariceting 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-874),  hereinafter  referred  to 
as  the  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Adyiinistrator  of  the  Agriculttiral 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  dispropritionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  actiiig  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  26  handlers 
of  Florida  limes.  34  handlers  of  Florida 
avocados,  18  handlers  of  Georgia 
peaches,  85  handlere  of  Washington 
peaches,  60  handlere  of  Washington 
apricots,  65  handlere  of  Washington 
cherries,  40  handlere  of  Washington- 
Oregon  prunes,  and  30  handlere  of 
Washington-Oregon  filberts/hazelnuts 
subject  to  regulations  under  their 


respective  ordera,  and  approximately 
260  Florida  lime  producere,  300  Florida 
avocado  producere,  180  Georgia  peach 
producers,  400  Washington  peach 
producere,  200  Washington  apricot 
producere.  1.200  Washington  cherry 
producere,  350  Washington-Oregon 
prune  producere,  and  1,000  Washington- 
Oregon  filbert/hazelnut  producere  in 
their  respective  production  areas.  Small 
agricultural  producere  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  average  gross  annual  revenues 
for  the  last  three  yeara  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  ^ose  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  these  handlere  and 
producere  may  be  classified  as  small 
entities. 

Each  marketing  order  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  shall  apply  to  all  assessable 
commodities  handled  from  the  beginning 
of  such  year.  An  annual  budget  of 
expenses  is  prepared  by  each 
adminisfrative  committee  and  submitted 
to  the  U.S.  Department  of  Agriculture  for 
approval.  The  membera  of 
administrative  committees  are  handlere 
and  producere  of  the  regulated 
commodities.  They  are  familiar  with  the 
committees'  needs  and  with  the  costs  for 
goods,  services,  and  personnel  in  their 
local  areas  and  are  thus  in  a  position  to 
formulate  appropriate  budgets.  The 
budgets  are  formulated  and  discussed  in 
public  meetings.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
each  conunittee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  the  commodity.  Because 
that  rate  is  applied  to  actual  shipments, 
it  must  be  established  at  a  rate  which 
will  produee  sufficient  income  to  pay  the 
committees'  expected  expenses. 
Recommended  budgets  and  rates  of 
assessment  are  usually  acted  upon  by 
the  conunittees  shortiy  before  a  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  budget  and 
assessment  rate  approvals  must  be 
expedited  so  that  the  committees  will 
have  funds  to  pay  their  expenses. 

The  Florida  Lime  Administrative 
Committee  (Committee)  met  on  April  13, 
1988,  and  unanimously  recommended 
1988-89  marketing  order  expenditures  of 
$233,500  and  an  assessment  rate  of  $0.15 
per  bushel  of  fresh  limes  shipped  under 
M.0. 911.  In  comparison,  1987-88  fiscal 
year  budgeted  expenditures  were 
$259,000  and  the  assessment  rate  was 
$0.15  per  bushel.  Major  expenditure 
categories  in  the  1988-89  budget  are 
$108,000  for  program  administration. 


$25.Cipo  for  market  development  and 
$100,500  for  research.  Assessment 
income  for  1988-89  is  expected  to  total 
$210,000,  based  on  shipments  of 
1,400,000  bushels  of  limes.  Interest 
income  will  amount  to  approximately 
$7,000.  Committee  reserve  funds  will  be 
available  to  cover  the  aniticipated 
$16,500  deficit  for  1988-89. 

The  Avocado  Administrative 
Committee  (Committee)  met  on  April  13, 
1988,  and  unanimously  recommended 
1988-89  marketing  order  expenditures  of 
$193,500  and  an  assessement  rate  of 
$0.11  per  bushel  of  fresh  avocados.  In 
comparison,  1987-88  fiscal  year 
budgeted  expendures  were  $200,000  and 
the  assessment  rate  was  $.011  per 
bushel.  Major  expenditure  categories  in 
the  1988-89  budget  are  $107,300  for 
program  administration,  $25,000  for 
market  development,  and  $61,200  for 
research.  Assessment  income  for  1988- 
89  is  expected  to  total  $132,000.  based 
on  shipments  of  1,200,000  bushels  of 
avocados.  Interest  income  will  amount 
to  approximately  $5,000.  Committee 
reserve  funds  will  be  available  to  cover 
the  anticipated  $56,500  deficit  for  1988- 
89. 

The  Georgia  Peach  Industry 
Committee  met  on  April  7, 1988,  and 
unanimously  recommended  1988-89 
marketing  order  expenditures  of 
$14,306.08  and  an  assessment  rate  of 
$0,005  per  bushel  of  fresh  peaches. 
Assessment  income  for  1988-89  is 
expected  to  total  $6,605  based  on 
shipments  of  1,339,000  bushels  of 
peaches.  Interest  income  will  amount  to 
approximately  $5,020.08.  Committee 
reserves  and  other  available  funds  will 
be  available  to  cover  the  anticipated 
$2,600  deficit  for  1988-89. 

The  Stone  Fruit  Executive  Marketing 
Committee  met  on  April  14, 1988,  and 
unanimously  recommended  1988-89 
marketing  order  expenditures  for 
Marketing  Order  Nos.  921, 922. 923,  and 
924. 

For  Washington  peaches, 
expenditures  of  $18,378  and  an 
assessment  rate  of  $2.25  per  ton  of 
peaches  under  M.0. 921  were 
recommended.  In  comparison,  1987-88 
budgeted  expenditures  were  $25,136  and 
the  assessment  rate  was  $2.00  per  ton. 
Assessment  income  for  1988-89  is 
estimated  at  $25,875  based  on  a  crop 
estimate  of  11,500  tons  of  peaches. 

For  Washington  apricots, 
expenditures  of  $6,970  and  an 
assessment  rate  of  $2.25  per  ton  of 
apricots  under  M.O.  922  were 
recommended.  In  comparison,  1987-88 
budgeted  expenditiues  were  $5,802  and 
the  assessment  rate  was  $1.25  per  ton. 
Assessment  income  for  1988-89  is 
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estimated  at  $7,875  based  on  a  crop 
estimate  of  3,500  tons  of  apricots. 

For  Washington  sweet  cherries, 
expenditures  of  $07,210  and  an 
assessment  rate  of  $2.50  per  ton  of  sweet 
cherries  under  M.O.  923  were 
recommended.  In  comparison;  1987-88 
budgeted  expenditures  were  $85,100  and 
the  assessment  rate  was  $2.00  per  ton. 
Assessment  income  for  1986-80  is 
estimated  at  $112,500  based  on  a  crop 
estimate  of  45,000  tons  of  cherries.    , 

Fw  Washington-Oregon  prunes, 
expenditures  of  $17,342  and  an 
assessment  rate  of  $2.25  per  ton  of 
prunes  under  M.O.  924  were 
recommended.  In  comparison,  1987-88 
budgeted  expenditures  were  $29,462  and 
the  assessment  rate  was  $3.00  per  ton. 
Assessment  income  for  1988-89  is 
estimated  at  $20,250  based  on  a  crop  of 
9,000  tons  of  prunes. 

The  Fdbert/Hazeinut  Marketing  Board 
(Board)  conducted  a  telephone  vote  on 
April  21, 1966,  and  unanimously 
recommended  1966-69  marketing  order 
expenditures  of  $424,100  and  an 
assessment  rate  of  $14.00  per  ton  of 
filberts/hazelnuts.  In  comparison,  1987- 
88  marketing  year  budgeted 
expenditures  were  $386,590  and  the 
assessment  rate  was  $14.00  per  ton. 
Major  expenditure  categories  in  the 
1988-89  budget  are  $63,400  for 
administration,  $245,000  for  promotion, 
and  $100,000  for  the  emergency  reserve 
fund.  Assessment  income  for  1988-89  is 
expected  to  total  $28a000  based  on  a 
crop  estimate  of  20,000  tons  of  filberts/ 
hazelnuts.  Interest  and  incidental 
income  is  estimated  at  $31,000.  The 
Board  may  expend  operational  reserve 
funds  of  $113,100  to  meet  budgeted 
expenses.  Additional  reserve  funds  may 
be  used  to  meet  any  deficit  in 
assessment  income. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  significantly  ofi^set  by 
the  benefits  derived  from  the  operation 
of  the  marketing  orders.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of 
less  than  30  days  is  appropriate  because 
the  budgets  and  assessment  rate 
approvals  for  these  programs  need  to  be 
expedited.  The  committees  need  to  have 
sufficient  funds  to  pay  their  expenses, 
which  are  incurred  on  a  continuoos 
basis. 


List  of  Sitb)ects  in  7  CFR  Farts  911. 915, 
918. 921, 922. 923, 924.  and  982 

Apricots,  Avocado*.  OieRies, 
Filberts.  Florida.  Georgia.  Haaelnuts, 
Limes,  Marketing  agreements  and 
orders,  Oregon.  Peaches.  Prunes, 
Washington. 

For  the  reasons  set  forth  fai  the 
preamble,  it  is  proposed  that  new 
SS  911.227,  915.227,  918.225,  921.227, 
922.227,  923.228, 924.228,  and  962.333  be 
added  as  follows: 

1.  The  authority  citation  for  7  CFR 
Parts  911,  915,  918,  921,  922,  923,  924,  and 
962  continues  to  read  as  foUows: 

Aiithority:  Sees.  1-19. 48  Stat  31,  as 
amended:  7  U.S.C  601-674. 

2.  New  Si  911.227, 915.227, 918.225, 
921.227,  922.227,  923.228,  924.228,  and 
982.333  are  added  to  read  as  follows: 

PART  91 1— UHES  GROWN  Mi 
FLORIDA 

§911.227    Expeosas  and  assessment  rat*. 

Expenses  of  $233,500  by  the  Florida 
Lime  Administrative  Committee  are 
authorized,  and  an  assessment  of  $0.15 
per  bushel  of  assessable  limes  is 
established  for  the  fiscal  year  ending 
March  31, 1089.  Unexpended  funds  may 
be  carried  over  as  a  reserve. 

PART  915— AVOCADOS  GROWN  IN 
SOUTH  FLORIDA 

§  915.227    Expenses  and  assessment  rats. 
Expenses  of  $193,500  by  the  Avocado 
Administrative  Committee  are 
authorized,  and  an  assessment  rate  of 
$0.11  per  bushel  of  assessable  avocados 
is  established  for  the  fiscal  year  ending 
March  31, 1989.  Unexpended  funds  may 
be  carried  over  as  a  reserve. 

PART  918— FRESH  PEACHES  GROWN 
IN  GEORGIA 


Unexpended  funds  may  be  caoied  over 


as  a  reserve. 


Food  Safely  and  bwpectioa  Service 
9  CFR  Parts  315,  St7,  and  361 


{918.225 

Expenses  of  $14,300.08  by  the  Industry 
Committee  are  authorized,  and  an 
assessment  rate  of  $0,005  per  bushel  of 
peaches  is  established  for  the  fiscal 
period  ending  February  28, 1989. 
Unexpended  funds  may  be  carried  over 
as  a  reserve.- 

PART  Q21-FRESH  PEACHES  GROWN 
IN  OESKSNATEO  COUNTIES  IN 
WASHINGTON 


§921.227 

Expenses  of  $18,378  by  the 
Washington  Fresh  Peach  Marketing 
Conunittee  are  authorized,  and  an 
assessment  rate  of  $2.25  per  ton  of 
assessable  peaches  is  established  for 
the  fiscal  year  ending  March  31, 1989. 


PART  922— APRICOTS  GROWN  IN 
DESIGNATED  COUNTIES  IN 
WASHINGTON 


§932.227    Expenaeaandi 

Expenses  of  $8,970  by  the  Washington 
Apricot  Mariieting  Committee  are 
authorized,  and  an  assessment  rate  of 
$2.25  per  ton  is  established  for  the  fiscal 
year  ending  March  31, 1988. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

PART  923-6WEET  CHERRIES 
GROWN  IN  DESIGNATED  COUNTIES 
IN  WASHINGTON 

§  923.228    Expenses  and  assessment  rat*. 

Expenses  of  $97,210  by  the 
Washington  Cherry  Marketing 
Conunittee  are  authorized,  and  an 
assessment  rate  of  $2.50  per  t<m  of 
assessable  chmies  is  established  for 
the  fiscal  year  ending  Mardi  31. 1988. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

PART  924— FRESH  PRUNES  GROWN 
IN  DESIGNATED  COUNTIES  IN 
WASHINGTON  AND  UMATILLA 
COUNTY,  OREGON 


§924.228    Expwwaaand) 

Expenses  of  $17,342  by  the 
Washington-Oregon  Fresh  Prune 
Marketing  Conunittee  are  authorized, 
and  an  assessment  rate  of  $2.25  per  ton 
of  assessable  prunes  is  established  for 
the  fiscal  year  ending  March  31, 1989.  ' 
Unexpended  fiinds  may  be  carried  over 
as  a  reserve. 

PART  982--FILBERTS/HAZELNUTS 
GROWN  IN  OREGON  AND 
WASHINGTON 

§  992333   Expenaa*  and  asaaaamant  rala. 

Expenses  of  $424,100  by  the  Filbert/ 
Hazebut  Marketing  Board  are 
authorized,  and  an  assessment  rate 
payable  by  each  handler  in  accordance 
with  \  982.61  is  fixed  at  $0.07  per  pound 
of  assessable  filbert/hazelnuts  for  the 
1968-89  marketing  year  ending  June  30, 
1989.  Unexpended  funds  may  be  carried 
over  as  a  reserve. 

Dated:  May  la  198& 

Robert  CKMoay. 

Deputy  Director,  Frvitand  Vegetable 
Division. 

[PR  Doc.  aa-lOTW  Filed  S-12-68;  8:45  cm] 
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Prior  to  Reinspeetion 

AOENCV:  Food  Safety  and  Inspection 
Service,  USDA. 

ACnOM:  Propoaed  rde. 

SUNMUynr:  The  Food  Safety  and 
Inspection  Service  (FIS)  is  proposing  to 
amend  the  Federal  meat  and  poultry 
products  ixupection  rggulattons  by 
removing  current  proidsions  that  peimit 
the  traasportation  of  imported  products 
prior  to  reinspeetion  by  FSIS.  Instead, 
FSIS  is  proposing  to  require  that 
imported  predact  be  r^wpected  by  FSIS 
at  the  port  of  first  arrival.  In  addition. 
FSIS  is  propesiiig  to  eliminate  the 
oflSdal  import  seal  and  cuirent  sealing 
requirements  for  imparted  product 
which  is  transported  before 
reinspeetion.  These  actions  will  enable 
FSIS  to  maintain  control  over  and  to 
ensiue  reinspeetion  of  all  aieat  and 
poultry  products  entering  the  UnitMl 
States. 

DATC  CoouBents  must  be  received  on  or 
before:  )aly  12. 1988. 
AOOfUEn:  Written  comments  shodd  be 
sent  to:  Policy  Office.  Attn:  Linda  Carey, 
FSIS  Hearing  Cleik,  Room  3171  South 
Agriculture  Building,  Food  Safety  and 
Inspection  Service.  U.S  Department  <A 
Agriculture,  Wadrin^ton.  DC  20280.  Oral 
comments,  as  provided  by  the  Poidtry 
Prodbets  inspection  Act,  should  be 
directed  to  Patricia  »olfa  at  (202)  447- 
3473.  (See  also  ''Comments"  under 
Sopplemantary  bifonaation). 

POR  FUHTIIUI  INTORMATION  CONTACTt 
Mark  Manis,  Director.  Import  Inspection 
Division,  kitemational  Programs,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agricnltare.  Waridngton. 
DC,  20250,  (202)  447-2953. 

SUPPLEMCNTMIV  mRMMATION: 

Executive  Order  12291 

The  Administrator  has  determined 
that  this  proposed  rule  is  not  a  "major 
rule"  within  the  scope  of  B.0. 12281.  It 
win  not  result  in  (1)  an  annual  efiEect  oa 
the  economy  of  $100  million  or  more;  (2) 
a  major  increase  in  costs  or  prices  for 
consumers,  faidividual  industries, 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  signtficani  adverse  effects  on 
competition,  employmeat.  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
entcr^ises  to  compete  with  foreign- 


based  enterprises  in  domestic  or  export 
markets. 

During  calendar  year  198S.  FSIS 
conducted  reinspeetion  on  over  2.4 
billion  pounds  of  imported  products. 
Reinspeetion  of  imported  products, 
which  is  cBrected  by  die  Agoicy's 
Automated  Import  Information  System 
(ADS),  diecks  the  effectiveness  oS 
foreign  inspection  systems  in  assuring 
that  only  wholesome,  not  adulterated, 
and  properly  marked,  labeled  and 
packiaged  product  enters  the  United 
States,  and  assuriqg  that  such  products 
meet  the  same  inspeotion,  sanitary, 
quality,  species  verifieaticm,  and  residua 
standards  that  are  apjdied  to  domestic 
producers  and  their  products. 

Information  retrieved  from  the  AIIS 
for  the  period  January  1, 1985,  through 
December  31, 1985,  shows  that  over  2.4 
billion  pounds  af  product  were  offered 
for  reinspeetion.  Of  that  amount,  25.9 
percent  (641,331.144  pounds)  was 
product  coming  from  Canada,  almost 
always  via  land,  and  no  more  than  the 
remaining  74.1  percent  (14137,312,092) 
pounds)  was  product  arriving  via  water. 
For  calendar  year  1986.  these  figures 
remain  fairly  constant  with 
approximately  25^^  percent  of  product 
arriving  bom  Canada  and  no  more  than 
74.3  percent  arriving  over  water. 

An  analysis  of  data  maintained  by  the 
Bureau  of  the  Census,  which  indicates  in 
which  Ciutoms  Service  (Customs) 
districts  product  is  unloaded  and  in 
which  districts  It  is  presented  for 
reinspeetion.  providies  representative 
information  coiiceming  amounts  of 
product  that  could  be  afiect«l  by  this 
change.  The  data  maintained  by  the 
Census  Bureau  is  supplied  by  CustcHus 
which,  in  turn,  receives  the  information 
firom  importers. 

For  the  period  May  1. 1985.  to  AjmH  30. 
1986.  the  total  amount  unloaded  and 
presented  for  reinspeetion  within 
districts  of  unloading  1,500.434,894 
pounds  (A7.5  percent  of  all  waterbome 
meat  and  poultry  imports).  Hiis  amount 
of  product  is  traveling  only  a  short 
distance  or  not  at  all  and  would  not  be 
affected  by  the  pn^Msed  change.  The 
total  amount  of  product  moved  after 
unloading  in  one  district  and  presented 
for  reinspeetion  in  another  district  was 
361,473,788 povnds  [19.5  percent  of  all 
wateibome  meat  and  pountiy  imports 
and  7  percent  of  total  imports).  This  is 
the  amount  of  product  that,  in  1985, 
could  have  been  subject  to  the  change 
proposed  herein. 

Tliis  proposal  will  have  no  affect  on 
the  volume  of  imported  product  The 
proposal  is  expected  to  affect  only  the 
point  at  which  product  is  reinspected. 
Therefore,  there  will  be  no  overall  loss 
of  business  associated  with  the 


reinspeetion  of  inportad  meat  aad 
poultiy  products.  The  business 
redistribution  that  could  be  geaerated 
by  the  proposed  rule  would  be  restricted 
to  an  affect  on  the  7  percent  of  total 
imports  diat  are  now  presented  for 
reinspeetion  in  a  diatrict  other  than  the 
one  in  vibkk  diey  are  unloaded.  It  is 
unlikely  diat  even  this  afiact  wfll  occar, 
since  adjuatmants  can  be  nada  in  die 
wateHMHiie  desttaalion.  in  widch  case 
there  would  be  no  change  in  die  locattoB 
of  reinspacttea.  Other  adjustments  to 
miniiaJM  ttis  iaq>act  can  be  made  by 
the  imparting  industry  (see  die  next 
section).  In  any  case,  diere  wrffl  be  no 
overall  loss  of  business  as  a  result  of 
this  proposed  rde,  and  significant 
benefits  wffl  aecrae  to  die  gflecti»euess 
and  efficicBcy  of  import  inspectton. 

Effect  en  Snudl  Enlitiaa 

The  Administrator.  FSIS,  has  made  an 
initial  determination  that  this  proposed 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  as  defined  by  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seg.).  The 
determination  is  based  on  several 
factors. 

FSIS  has  undertaken  an  informal 
survey  of  the  affected  industry  to 
determine  the  impact  of  the  proposed 
rule.  Information  gathered  shows  that 
reinspeetion  of  watCTbome  produc ' 
takes  place  in  facilities  that  provi"*  ; 
general  storage  and  distribution  services 
for  various  products.  Storage, 
distribution  and  reinq>ection  of  meat 
and  poultry  products  repiesent  less  than 
30  percent  of  any  firm's  activities  in  the 
majority  of  eases,  and  in  many  cases 
less  than  10  percent.  FSIS  found  that  the 
30  percent  or  less  of  the  firm's  activity 
involving  meat  and  poultry  products  is 
impacted  by  several  factors.  These 
factors  indude  proximity  of  the  firm's 
establishment  to  the  end  user,  port  of 
call  patterns  of  shipping  carriers, 
varying  port  charges  and  facilities,  cost 
and  availability  of  transport  for 
redistribution,  cost  and  availability  of 
labor,  firm  maintenance  costs, 
insurance,  etc.  Experience  indicates  diat 
all  of  these  factors  are  operating  to  some 
degree  at  all  times  and  are  more 
significant  in  their  economic  impacts  on 
firms  dian  die  availability  of  FSIS 
personnel. 

Following  announcement  in  January 
1987  of  FSIS's  plans  to  implement  the 
recommendations  of  the  OIG  imptHt 
audit,  the  Adnimistrator  of  FSIS 
discussed  the  change  oudined  in  this 
proposed  rule  with  import  industry 
officials.  He  explained  the  change  and 
requested  infoiination  concerning 
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impacts  of  the  change.  Industiy  officials 
have  not  provided  any  data. 

Some  industry  officials  have  taken 
various  actions  to  comply  with  the 
proposal  and  thus  minimize  its  effects. 
For  example,  a  new  facility  has  just 
been  completed  in  California  to  handle 
the  product  that  was  transported 
overland  to  other  ports  for  reinspection; 
another  port  is  malcing  considerable 
efforts  to  have  ships  unload  product  for 
reinspection  at  its  docks;  and  several 
companies  have  diversified  their 
activities  to  include  a  greater  proportion 
of  non-meat  and  poultry  products.  FSIS 
is  also  aware  that  practices,  such  as 
delaying  payment  of  various  fees, 
including  certain  handling  costs  in 
overall  diarges,  and  modernizing 
storage  and  handling  facilities,  are  part 
of  the  industry  strategy  to  minimis  any 
impact  of  this  proposed  rule  and,  more 
generally,  to  increase  business. 

As  noted  above,  although  the  Agency 
knows  that  the  proposed  rule  could 
affect  the  distribution  of  the  business 
associated  with  no  more  than  7  percent 
of  total  meat  apd  poultry  import 
reinspection.  it  cannot  predict  how  much 
of  this  7  percent  will  be  redistributed. 
Not  only  can  adjustments  be  made  by 
shippers,  but  the  import  industiy  itself 
has  open  to  it  many  options  diat  would 
minimize  the  impact  of  the  proposed 
rule.  Further,  the  Agency  has  no  reason 
to  believe  that  this  proposal  would  have 
a  disproportionate  effect  on  smaller 
firms. 

This  information  supports  the  Agency 
deteimination  that  the  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Cominents 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
this  proposal.  Written  comments  shoidd 
be  sent  in  duplicate  to  the  Policy  Office, 
nease  inchide  the  docket  number  that 
appears  in  the  heading  of  this  document 
Any  person  desiring  an  opportunity  for 
oral  presentation  of  views  should  make 
such  request  to  Ms.  Stolfa  so  that 
arrangements  can  be  made  for  such 
views  to  be  presented.  A  transcript  will 
be  made  of  all  views  orally  presented. 
All  comments  submitted  in  response  to 
the  proposal  will  be  available  for  public 
inspection  in  the  Policy  Office  between 
9:00  a.m.  and  4:00  pjn..  Monday  through 
Friday. 

Background 

Currently,  S{  327.7  and  381.200  of  the 
Federal  meat  and  poultry  products 
inspection  regulations  permit  imported 
",  product  to  be  unloaded  at  the  port  of 
first  arrival  or,  "if  arriving  by  water, 


fit>m  the  wharf  where  unloaded,"  and 
then  transported,  under  official  seal,  to 
another  location  where  import 
inspection  is  to  be  conducted  (9  CFR 
327.7  and  361.200).  These  regulations 
also  provide  specific,  extensive  sealing 
requirements  for  any  transportation  of 
imported  product  Before  product  that 
has  not  been  reinspected  can  be 
transported,  the  means  of  conveyance 
(car,  truck,  railcar)  must  be  sealed  %vith 
an  official  import  seal.  The  seal  must  be 
affixed  by  either  a  Program  or  Customs 
employee.  Sections  327.7  and  381.200 
also  aUow,  in  lieu  of  sealing,  for  colored 
placards  containing  a  warning  notice  to 
be  affixed  to  the  product  containers  by 
the  importer.  Labeling  product 
containers  or  sealing  the  means  of 
conveyance  assures  that  the  identity  of 
the  product  is  maintained  until  it  arrives 
at  its  final  destination  and  is  presented 
for  reinspection. 

There  is  no  practical  way  FSIS  can 
ensure  that  such  product  once 
introduced  to  the  United  States  wiU  be 
presented  to  USDA  for  reinspection  or 
ensure  compliance  with  the  sealing 
provisions.  Given  the  volume  of 
imported  product  (2.1  billion  poimds  per 
year)  and  FSIS's  limited  resources  (00 
import  inspectors),  it  is  physdally 
impossible  for  FSIS  personnel  to  seal 
each  conveyance  in  which  imported 
products  might  be  transported  or  to 
break  the  seals,  if  affixed,  once  product 
arrives  at  its  intended  destination. 
Customs'  regulations  permit  movement 
in-bond  without  further  sealing 
(provided  foreign  country  seals  have 
been  affixed),  and  Customs  does  not 
have  the  resources  to  provide  special 
handling  services  regarding  imported 
meat  and  poultry  products.  FSIS  cannot 
in  fact  control  the  transportation  under 
seal  of  such  product  prior  to 
reinspection. 

FSIS  regulations  which  permit  the 
movement  of  product  after  unloading 
prior  to  reinspection  were  intended  only 
to  parallel  Customs'  regulations  (19  CFR 
18.11),  which  permit  the  movement 
under  bond  of  most  imported  goods  fit)m 
the  port  of  first  arrival  before  documents 
are  filed  and  the  duty  is  assessed.  U 
requested  by  the  importer,  meat  and 
poidtry  products  may  be  transported  in 
Customs'  bonded  carriers,  from  the  port 
of  unloading  (the  port  where  the  product 
is  first  off-loaded  from  a  vessel,  truck  or 
other  conveyance  onto  United  States 
soil)  to  another  Customs'  (port)  location 
for  declaration  and  examination  by 
Customs'  officers.  However,  Customs 
docs  not  routinely  monitor  such 
transportation  of  Imported  meat  and 
poultry  products.  In  these  cases,  formal 
Customs  entry  for  consumption  or 
warehouse,  involving  the  filing  of  forms 


and  payment  of  applicable  duty,  if  any, 
can  be  acconyllAed  at  the  "port  of 
destination."  (19  CFR  18.11).  Therefore, 
the  physical  arrival  of  product  in  the 
United  States  often  takes  place  at  one 
location  and  entry  for  Customs' 
purposes  at  another. 

In  April  1985.  FSIS  import  reinspection 
activities  became  realigned  under 
International  Programs  (IP),  which  is 
separately  managed  from  the  domestic 
inspection  program.  At  the  same  time,  in 
response  to  recommendations  by  the 
Department's  Office  of  Inspector 
General  (OIG)  for  better  management 
and  control  of  imported  product  IP 
limited  reinspection  of  imports  to 
designated  import  inspection  facilities 
located  at  various  ports. 

Raatrictiiig  the  Movement  of  Imported 
Product 

FSIS  is  proposing  to  limit  the 
transportation  of  imported  product  prior 
to  reinspection  by  aUowing  imported 
product  to  be  transported  only  to 
authorized  places  of  inspection  within 
the  port  of  first  antiVal.  This  proposal  is 
supported  by  OIG's  final  aucfit  report 
entitled  "Imported  Meat  Process" 
January  14. 1987)  which  recommended 
that  FSIS  "require  that  foreign  meat 
products  entering  the  United  States  be 
inspected  by  the  Import  Inspection 
Division  only  at  the  point  of  first 
arrival"  OIG  stated  that  this  action  will 
enable  FSIS  to  maintain  control  over 
meat  prodacts  entering  the  United 
States.  The  report  contained  a 
discussion  noting  the  physical  and 
administrative  control  problems  FSIS 
has  had  with  products  that  are 
transported  elsewhere  before  being 
reinspected.  OIG  found  that  neither  FSIS 
nor  Qistomi  is  able  to  ensure  adequate 
physical  or  administrative  controls 
when  imported  product  is  transported  to 
and  inspected  at  other  than  port-of-first- 
arrival  locations.  During  the  course  of  its 
audit  OIG  dted  instances  in  which 
product  was  shipped  directly,  without 
official  seals  or  Program  or  direct 
Customs'  supervision,  to  intermediary 
transportation  facilities  (stripping 
stations,  whne  cargo  is  removed  from 
large  shipping  containers).  The  product 
was  then  transferred  to  truck  trailers  or 
railcars  for  shipment  to  inland 
inspection  sites  or  port  facilities  located 
several  hundred  mUes  away,  again 
without  USDA  or  Customs  personnel 
present  to  supervise  the  transfer  or  to 
affix  the  official  seal.  As  a  consequence, 
FSIS  could  not  be  certain  that  all 
product  entering  the  country  was 
presented  for  reinspection. 

In  response  to  the  report.  FSIS  stated 
that  its  regulations  would  be  revised  to 


require  reinspection  of  all  imported 
product  at  its  initial  port  of  first  arrival 
into  the  United  States.  OIG  stated  that 
this  action  by  FSIS  would  be  sufficient 
to  resolve  the  problem  and  that  it  would 
close  out  this  recommendation  once  it  is 
implemented. 

Recent  conversations  with  Customs 
Service  personnel  have  confirmed  that 
Customs  will  continue  to  permit  the 

.  product  to  be  transported  elsewhere 
under  bond,  before  it  is  officially 
presented  for  final  Customs  entry, 
regardless  of  its  having  been  reinspected 

•  by  FSIS  at  the  port  of  first  arrival. 
Importers  will  still  be  able  to  postpone 

.  payment  of  duty  until  official  entry  at  a 
location  closer  to  its  final  destination. 
Therefore,  for  the  reasons  discussed 
in  the  preamble,  FSIS  is  proposing  to 
amend  Parts  325  and  327  of  the  Federal 
meat  inspection  regulations  and  Part  381 
of  the  poultry  products  inspection 
regulations  as  set  forth  below. 

List  of  Subjects 
9  CFR  Part  325 

Meat  inspection.  Transportation. 
9  cm  Part  327 

Meat  inspection.  Imported  products. 

9  cm  Part  381 

Poultry  products  inspection.  Imported 
products.  Transportation. 

PART  32S-TRAIISPORTATION 

1.  The  authority  citation  for  Part  325 
.  continues  to  read  as  follows: 

Authority:  34  Stat  1260, 81  Stat  584,  as 
amended  (21  U.S.C.  601  et  Meq.);  72  Stat  862. 
92  Stat,  loee,  at  amended  (7  U.aC  1901  et 
seq.y,  76  Stat  W3  [7  U.S.C-4SO0Lseg.]. 

2.  Paragraph  (b)(2)  of  S  325.1  would  be 
revised  to  read  as  follows: 

S  325.1  TrwMactkMW  in  oommerea 
praMblted  wWwut  offlcW  Inepaetlon 
legend  or  oartMcat*  wtian  reQulrad; 
exceptions;  and  veMcte  aanKatfon 
requirements. 

(b)  (1)  •  •  * 

(2)  Product  imported  into  the  United 
States  may  be  transported  and  offered 
or  received  for  transportation  if  such 
product  is  conveyed  in  railroad  cars, 
trucks  or  other  means  of  conveyance, 
prior  to  inspection,  to  an  authorized 
place  of  inspection,  as  provided  in 
9  327.6  of  this  part. 


PART  327— IMPORTED  PRODUCTS 

•     3.  The  authority  citation  for  Part  327 
continues  to  read  as  follows: 


Authority:  34  Stat.  1260,  79  Stat.  903.  as 
amended,  81  Stat.  584, 84  Stat.  91, 438;  21 
\JJS.C.  netseq. 

4.  The  title  of  S  327.7  and  paragraph 
(a)(1)  woidd  be  revised  to  read  as 
follows: 

63a7.7    Products  for  importation,  tiandNng, 

(a)(1)  No  product  required  by  this  part 
to  be  inspected  shall  be  moved,  prior  to 
inspection,  trom  the  port  of  first  arrival 
in  the  United  States,  or,  if  arriving  by 
water,  bom  the  wharf  where  unloaded, 
except  as  provided  in  §  325.1(b)(2). 


S  327.7    [Amended] 

5.  Paragraphs  (a)(2),  (a)(3),  (b),  (c),  (f). 
and  (h)  of  S  327.7  would  be  removed. 

6.  Paragraphs  (d),  (e),  and  (g)  of 
§  327.7  would  be  redesignated  as 
paragraphs  (b),  (c),  and  (d). 

§  327.22    [Ramovad  and  Reserved] 

7.  Section  327.22  would  be  removed 
and  reserved. 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

8.  The  authority  citation  for  Part  381 
continues  to  read  as  follows: 

Autiiority:  71  Stat  441, 82  Stat  791,  as 
amended,  21  U.S.C.  451  et  seq.;  76  Stat  663  (7 
\JS.C.^Oetaeq.]. 

9.  The  title  of  fi  381.200  would  be 
revised  to  read  as  follows. 

S  381.200    ProAids  for  hnportaUont 


{381,200   [Amsndsd] 

10.  Paragraphs  (a),  (c),  (d),  (e).  (f).  and 
(h)  of  9  381.200  would  be  removed. 

11.  Paragraph  (b)  of  9  381.200  would 
be  redesi^iated  as  paragraph  (a)  and 
revised  to  read  as  follows. 

(a)  No  product  required  by  this 
subpart  to  be  inspected  shall  be  moved, 
prior  to  inspection,  from  the  port  of 
arrival  where  first  unloaded,  and  if 
arriving  by  water,  from  the  wharf  where 
first  unloaded  at  such  port  to  any  place 
other  than  the  place  designated  in 
accordance  with  this  subpart  as  the 
place  where  the  same  shall  be 
inspected. 

12.  Paragraph  (g)  of  9  381.200  would 
be  redesignated  as  paragraph  (b). 

Done  at  Washington.  DC  on  April  22, 196& 
Letter  M.  Crawford, 

Administrator,  Food  Safety  and  Inspection 
Service. 
(FR  Doc.  88-10797  Filed  5-12-88;  &45  am] 

WLUNQ  COOC  MW-OM-M 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  203 

[Regulation  C;  Docket  No.  R-0635] 

Homa  Moftgaga  Diadosure;  Proposed 
Amandments  to  Regulation  C 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Proposed  rule. 

summary:  The  Board  is  publishing  for 
public  comment  a  revised  Regulation  C 
(Home  Mortgage  Disclosure).  The 
revised  regulation  incorporates  recent 
amendments  to  the  Home  Mortgage 
Disclosure  Act  (12  U.S.C.  2801  et  seq.) 
contained  in  section  565  of  the  Housing 
and  Community  Development  Act  of 
1987  (Pub.  L  100-242.  section  565, 101 
Stat.  1815, 1945).  These  statutory 
amendments  permanently  extend  the  act 
and  expand  its  coverage  to  mortgage 
banking  subsidiaries  of  bank  and 
savings  and  loan  holding  companies, 
and  also  to  savings  and  loan  service 
corporations  that  originate  or  purchase 
mortgage  loans.  Until  now.  the  act's 
coverage  has  applied  only  to  depository 
institutions  and  their  majority-owned 
subsidiaries. 

Other  proposed  changes  to  the 
regulation  are  based  on  a  zero-based 
review  undertaken  in  keeping  with  the 
Board's  Regulatory  Improvement 
Program  (which  calls  for  a  periodic 
review  of  Board  regulations).  The 
changes  have  been  made  in  the  interest 
of  facilitating  compliance  for  covered 
institutions. 

While  the  Board's  proposal  totally 
revises  the  existing  regulation,  the 
reporting  requirements  remain  identical 
in  substance  for  institutions  that  were 
covered  before  the  Congress  amended 
the  law,  with  one  exception.  The 
exception  relates  to  mortgage  banking 
subsidiaries  of  depository  institutions. 
These  subsidiaries  would  be  required, 
under  the  Board's  proposal,  to  itemize 
loan  data  by  census  tract  (or  by  county, 
in  some  instances)  for  property  located 
in  metropolitan  statistical  areas  where 
the  subsidiary  has  offices  for  taking  loan 
applications  from  the  public.  Under 
current  law,  the  subsidiary  is  required  to 
itemize  loan  data  only  for  an  MSA 
where  the  parent  institution  has  its 
home  or  branch  offices,  and  rei>orts  data 
as  an  aggregate  sum  for  loans  on 
property  located  in  other  MSAs. 

liie  Board  proposes  to  retain  the 
HMDA-1  form  now  used  by  depository 
institutions  for  reporting  loan  data.  In 
addition,  the  Board  proposes  to  issue  a 
separate  form.  HMDA-2,  for  the  use  of 
the  newly  covered  entities.  A  separate 
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form  is  necessary  because  the  statutory 
amendments  require  the  newly  covered 
entities  to  exclude  FHA  loans  from  their 
data  compilations,  whereas  depository 
institutions  and  their  majority-owned 
subsidiacies  will  continue  to  report  FHA 
loan  data.  Because  some  of  the  newly 
covered  entities  have  expressed  interest 
in  making  data  about  th^  FHA  Umii 
originations  and  ptrchases  pubfidy 
available  in  some  fashion,  the  Board  is 
also  publishiag  for  comment  on  optional 
form,  HMOA-2A.  that  could  be  used  for 
this  purpose. 

date:  Coraments  most  be  received  on  or 
before  |une  20. 196ft  | 

ADORcaSESr  Comments  sfiouM  be 
mailed  to  William  W.  Wiles,  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  EX]  20551, 
or  delivered  to  the  courtyard  entrance 
on  20th  Street,  between  C  Street  and 
Constitution  Avemie  NW.,  between  8:45 
a.m.  and  5^5  p.m.  weekdays.  Comments 
should  include  a  reference  to  Docket  No. 
R-0635.  Comments  may  be  inspected  in 
Room  &-1122  between  8:45  a.m.  and  5:15 
p.m.  weekdays. 

FOR  FUNTHER  INFORMaTION  CONTACT: 
John  C.  Wood.  Senior  Attorney,  or 
Thomas  ].  Noto,  Staff  Attorney,  Division 
of  Consumer  and  Community  Affairs,  at 
202-452-2412  or  202-452-3667;  for  the 
hearing  impaired  only,  contact 
Eamestine  Hill  or  Dorothea  Thompson. 
Telecommunications  Device  for  the 
Deaf,  at  202-452-3544,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington,  DC  20551. 
SUPm^MENTARY  INFORMATION: 

(1)  Background 

The  Board's  Regulation  C  (12  CFR  Part 
203)  implements  the  Home  Mortgage 
Disclosure  Act  of  1975  (HMDA)  (12 
U.S.C.  2801  etseq.].  It  reqirires 
depository  institutions  that  have  over 
$10  million  in  assets,  and  have  ofHces  in 
metropolitan  statistical  areas  (MSAs)  or 
primary  metropolitan  statistical  areas 
(PMSAs),  to  disclose  annually  their 
originations  and  purchases  of  mortgage 
and  home  improvement  loans.  Data 
must  be  itemized  by  census  tract  (or  by 
county,  in  some  instances)  and  also  by 
type  of  loan.  A  statement  covering  the 
data  on  a  calendar  year  basis  must  be 
made  available  to  the  public  and 
reported  to  the  institution's  Federal 
supervisory  agency  by  March  31 
following  the  calendar  year  for  which 
the  data  are  compiled. 

When  originally  passed  in  1975, 
HMDA  contained  a  "sunset"  provision 
under  which  the  act  was  to  expire  in 
1980.  A  number  of  temporary  extensions 
were  enacted,  and  recently,  in  the 
Housing  and  Commtmity  Development 


Act  of  1987  (Pub.  L  100-242.  section  565. 
101  Stat.  1815, 1945).  Congcesa 
permanently  extended  HMDA  by 
strydag  the  sonset  prtwhtioa  froHs  die 
act.  Tke  statatoiy  amendiueuts  were 
signed  into  law  on  February  5. 1988. 

In  addition  to  the  permanent 
extension,  the  amendments  in  the 
Housing  Act  expanded  the  coverage  of 
H\n>A  to  include  SKirtgage  banking 
subsidiaries  of  bank  kolding  companies 
and  savmgs  and  loon  holding 
companies,  as  weil  as  savings  and  loan 
service  corporations.  The  Board  is  now 
proposing  amem&nents  to  Regulation  C 
to  implement  these  changes. 

(2)  Effective  Date 

With  regard  to  the  expanded  coverage 
of  HMDA,  there  is  some  uncertainty  as 
to  the  le^ative  iatcnl  concerning  the 
year  in  which  semee  corporations  and 
mortgage  banking  subsidiaries  are  to 
begin  collecting  data  and  reporting. 
While  it  is  dear  that  the  amendments 
brought  these  institutions  within  the 
coverage  of  the  act  in  1987,  it  is  not 
evident  that  Congress  intended  that  they 
should  collect  and  report  data  for  that 
calendar  year. 

The  Board  profxises  to  require  tbat 
these  institntinai  collect  loan  data 
beginning  with  calendar  year  1988;  their 
first  report  would  be  due  on  March  31. 
1989.  This  approach  is  consistent  with 
existing  Regulations  C,  which  requires 
institations  that  become  subject  to  the 
regulation  within  a  given  calendar  year 
to  compile  loan  data  beginning  with  the 
following  calendar  year. 

(3)  Regulatory  Review 

The  Board's  Regulatory  Improvement 
Program  calls  for  periodic  review  of 
each  of  the  Board's  regulations  to 
determine  whether  the  regulation  can  be 
simpliRed.  The  Board  has  conducted 
such  a  review  of  Reflation  C  and  has 
made  a  number  of  dianges.  The  text  of 
the  regulation  has  been  revised  to 
improve  clarity  and  readability. 
Obsolete  prortsions  have  been  deleted, 
footnotes  have  been  eliminated,  and  a 
detailed  appeB<fix  regarding  state 
exemptions  has  been  replaced  by  a  brief 
reference  in  the  relation.  In  addition, 
the  instructiaaa  to  the  reporting  forms 
have  been  significantly  reworked  and 
should  be  easier  to  follow. 

(4)  Availability  of  Aggregated  Data 

As  required  by  the  Home  Mortgage 
Disclosure  Act,  the  Federal  Financial 
Institutions  Examination  Council  (with 
suRjort  from  the  Federal  Reserve  Board 
and  the  other  financial  regulators] 
produces  aggregated  tables  of  the  loan 
data  received  from  all  reporting 
institutions  in  each  MSA.  In  addition, 


the  Examination  Council  produces 
fables  for  eack  MSA  showiog  lending 
patteme  accordiog  t»  deaaographic 
characteristics  [suck  as  iacatat  level 
and  age  of  housing  stock).  Tkese  tables,       ^ 
together  with  data  on  the  incfividual 
institutions,  are  sent  to  central  data 
depositories  in  each  MSA.  The  act 
speciRes  that  the  aggregated  data  and 
related  tables  shall  be  available  no  later 
than  December.  31  follownog  the 
calendar  year  to  which  they  relate. 
TypicaDy,  the  Examination  Council  has 
released  these  reports  by  late  November 
or  early  December. 

The  conference  report  accompanying 
the  IA4DA  amendments  indicates 
Congressional  interest  in  having  the 
HMDA  data  available  at  the  central 
data  depositories  earlier  than  is  now  the 
case.  Member  agencies  of  the 
Examination  Council  have  identiried 
and  will  implement  changes  to  data 
processing  procedures  in  order  to  • 
facilitate  the  earlier  availability  of  the       ' 
data. 

The  Board  believes  the  proposed 
revision  of  Regulation  C  (together  with 
the  expanded  instructions  for  the 
reporting  forms)  will  enhance 
compliance  on  the  part  of  financial 
institutions.  By  reducing  errors  that 
require  editing  following  the  submission 
of  reports  on  March  31.  these  changes 
should  help  ensure  that  the  aggregated 
data  is  available  earlier. 

(5)  Proposed  Amendments  to 
Regulation  C 

The  comment  period  on  the  revised 
regulation  ends  on  June  20, 1988. 
Because  prompt  implementation  of  the 
statutory  amendments  is  in  the  public 
interest,  the  Board  has  set  this  comment 
period  in  place  of  the  60  days  called  for 
in  the  Board's  policy  statement  on 
rulemaking  (44  FR  3957).  The  Board 
believes  an  abbreviated  comment  period 
is  necessary  to  ensure  that  a  Qnal  rule  is 
in  place  as  quickly  as  possible  to 
provide  guidance  to  newly  covered 
entities. 

A  discussion  follows  of  the  changes 
made  to  each  section  of  the  revised 
regulation. 

Section  203.1    Authority,  purpose,  and 
scope. 

« 

Several  changes  would  be  made.  ' 
Section  203.1(a)  would  be  revised  to 
reflect  the  deletion  of  section  2811  of  the 
statute,  the  sunset  date  provision.  A 
reference  would  be  added  to  reflect  the 
approval  of  information  collection 
requirements  under  the  Paperwork 
Reduction  Act  by  the  U.S.  Office  of 
Management  and  Budget  A  reference  to 
the  act  has  been  added  to  the  purpose 


Statement  in  {  203.1(b).  Editorial 
changes  have  been  made  to  S  203.1(c)  on 
scope  and  S  203.1(d)  on  central  data 
depositories  (including  the  substitution 
of  "depositories"  for  "repositories,"  now 
that  the  term  "depository  institution"  is 
no  longer  used  in  the  regulation). 

Section  203.2    Definitions. 

Section  203.2  contains  definitions  of 
terms  used  in  the  regulation.  The 
defmiUons  of  "FHA.  FmHA,  and  VA 
loans"  and  "state"  contained  in  current 
S  203.2  (d)  and  (g)  have  not  been 
revised,  but  are  renumbered  as  {  203.2 
(c)  and  (i)  because  of  other  changes  to 
the  section.  The  revisions  to  other 
definitions  are  as  follows. 

Act  The  defmition  of  "act"  in 
§  203.2(a)  has  been  updated. 

Branch  office.  The  definition  of 
"branch  office"  in  S  203.2(b)  would  be 
revised.  What  qualifies  as  a  branch 
office  has  several  consequences  for  an 
institution.  First,  institutions  that  do  not 
have  a  home  or  branch  office  in  an  MSA 
or  PMSA  are  exempt  from  HMDA. 
Second,  HMDA  data  must  be  itemized 
by  census  tract  for  loans  on  property 
located  in  any  MSA  or  PMSA  in  which 
the  institution  has  a  home  or  branch 
office.  For  loans  on  property  located  in 
other  MSAs  or  PMSAs  (or  not  located  in 
an  MSA  or  PMSA  at  all),  the  data  may 
be  reported  as  an  aggregate  sum,  with 
no  geographic  itemization.  Third,  the 
data  must  be  made  available  to  the 
public  at  one  branch  office  (or  home 
office)  in  each  MSA  or  I^SA  where  the 
institution  has  home  or  branch  offices. 
Finally,  the  institution  must  post  notices, 
such  as  those  made  available  by  the 
Board,  in  all  branch  offices  located  in 
MSAs  or  PMSAs  to  inform  the  public  of 
the  availability  of  the  HMDA  data. 

The  revised  definition  takes  account 
of  the  difference  between  the  branch 
office  structure  of  the  newly  covered 
mortgage  banking  firms  and  that  of 
depository  institutions  such  as  banks 
^nd  thrift  institutions.  While  depository 
institutions  must  obtain  approval  from 
Federal  or  state  regulatory  agencies  to 
establish  branch  offices,  mortgage 
banking  firms  generally  are  not  required 
to  obtain  such  approval. 

Accordingly,  the  definition  of  branch 
office  would  differ  for  the  two  classes  of 
institutions.  The  definition  in  revised 
S  203.2(b)(l)(i)  applies  to  depository 
institutions;  it  remains  the  same  as  in 
the  current  provision  and  is  based  on 
the  approval  process.  For  other  covered 
institutions,  the  Board  proposes  to 
define  "branch  office"  in  S  203.2(b)(l)(ii) 
as  an  office  that  receives  applications 
from  the  public  for  hom^  purchase  or 
home  improvement  loans.  This  latter 
definition  could  also  apply  to  mortgage 


banking  subsidiaries  of  depository 
institutions,  which  are  independently 
defined  as  financial  institutions  under 
S  203.2(e)(2). 

Federally  related  mortgage  loan. 
Banks  and  other  depository  institutions 
are  subject  to  HMDA  only  if  they  make 
"federally  related  mortgage  loans."  llie 
definition  of  that  term,  currently  in 
footnote  1,  has  been  simplified  and 
incorporated  in  the  text  of  the  regulation 
as  S  203.2(d). 

Financial  institution.  The  new 
definition  of  institutions  covered  by 
Regulation  C  is  set  forth  in  S  203.2(e), 
and  replaces  the  definition  of 
"depository  institution"  currently 
contained  in  §  203.2(c). 

The  existing  term  "depository 
institution"  would  be  changed  to 
"financial  institution."  This  change  is 
designed  to  avoid  the  confusion  mat 
might  arise  from  the  fact  that,  in 
ordinary  usage,  the  term  depository 
institution  signifies  entities  such  as 
banks  and  thrift  institutions,  not 
mortgage  banking  firms  and  other 
entities  that  do  not  take  deposits.  The 
definition  would  be  revised  to  include 
both  depository  institutions  and  the  new 
class  of  covered  entities:  Savings  and 
loan  service  corporations  and  mortgage 
banking  subsidiaries  of  bank  holding 
companies  and  savings  and  loan  holding 
companies. 

As  noted  above,  depository 
institutions  are  subject  to  HMDA  only  if 
they  make  federally  related  mortgage 
loans.  The  statutory  amendment  does 
not  require,  as  a  condition  of  coverage, 
that  the  newly  covered  entities  make 
federally  related  mortgage  loans.  The 
regulatory  definition  of  "financial 
institution"  would  parallel  the  statute, 
with  the  "federally  related  loan" 
limitation  applying  only  to  depository 
institutions. 

The  new  definition  also  addresses  the 
coverage  of  industrial  banks.  Industrial 
banks,  which  are  also  known  by  other 
terms  such  as  industrial  loan  companies 
or  industrial  loan  and  thrift  companies, 
are  not  among  the  types  of  institutions 
currently  referred  to  in  the  definition  of 
"depository  institution."  In  recent  years, 
however,  industrial  banks  have  taken  on 
many  of  the  characteristics  of 
commercial  and  savings  banks.  Some 
industrial  banks  accept  time  and 
savings  deposits  and  offer  NOW 
accounts;  and  they  often  use  other  types 
of  savings  instruments  (such  as  thrift 
certificates  and  investment  certificates) 
that  are  defined  as  deposits  by  the 
Depository  Institutions  Act  of  1982  and 
that  are  eligible  for  FDIC  insurance. 
Industrial  banks  may  also  become 
members  of  the  Federal  Reserve  System. 
Because  of  these  similarities,  the  Board 


proposes  to  revise  the  definition  of 
"financial  institution"  to  include 
industrial  banks. 

The  Board  also  proposes  to  treat 
majority-owned  subsidiaries  of 
depository  institutions  as  independent 
financial  institutions  for  purposes  of  the 
regulation.  Doing  so  would  increase 
their  reporting  burden  somewhat.  Given 
the  revised  branch  office  definition, 
these  subsidiaries  would  be  required  to 
itemize  loan  data  for  every  MSA  in 
which  they  have  an  office  for  taking 
loan  applications.  Treating  them  as 
independent  entities,  however,  would 
produce  a  consistent  rule  for  all 
mortgage  banking  subsidiaries,  whether 
the  parent  is  a  holding  company  or  a 
depository  institution.  Consequently,  the 
Board  proposes  to  define  any  subsidiary 
of  a  financial  institution  as  a  financial 
institution  in  its  own  right,  in 
§  203.2(e)(2).  (Under  S  203.4(a).  a 
subsidiary  could  report  on  a 
consolidated  basis  with  the  parent 
institution  or  separately.)  The  Board 
requests  comment  regarding  the  impact 
of  the  increased  itemization,  including 
any  additional  costs. 

Home  improvement  and  home 
purchase  loans.  The  definitions  of 
"home  improvement  loan"  and  "home 
purchase  loan,"  currently  in  {  203.2  (e) 
and  (f),  have  been  clarified  and  now 
appear  as  S  203.2  (f)  and  (g).  Old 
footnotes  2  and  3  have  been 
incorporated  into  the  defmition  of 
"home  improvement  loan." 

The  parenthetical  in  the  first  sentence 
of  existing  {  203.2(f),  regarding  the  types 
of  dwellings  to  which  the  definition 
applies,  has  been  revised  to  refer  only  to 
those  types  about  which  a  question 
might  arise.  The  second  sentence,  which 
expressly  excludes  from  the  definition 
temporary  financing  and  the  purchase  of 
an  interest  in  a  pool  of  mortgage  loans 
(such  as  mortgage  participation 
certificates  issued  by  the  Federal  Home 
Loan  Mortgage  Corporation,  the 
Government  National  Mortgage 
Association,  or  the  Farmers  Home 
Administration)  has  been  deleted.  The 
exclusion  of  these  particular 
arrangements  now  appears  in  S  203.4(c). 
with  other  excluded  categories. 

The  current  and  the  revised 
definitions  of  home  purchase  loan  are 
limited  to  loans  for  the  purchase  of 
"residential  real  property."  A  home 
improvement  loan,  in  contrast,  is 
defined  in  terms  of  "residential 
dwelling,"  raising  questions  about 
differences  in  coverage  since  "dwelling" 
may  include  residential  structures  such 
as  mobile  homes  that  are  not  classified 
as  real  property  in  some  states.  The 
Board  requests  comment  on  whether,  in 
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the  Tiaal  vonos  o{  Ae  tegdstion, 
dwelling  onHs  sach  as  mobile  or 
manufactured  homes  shoaid  becawered 
under  either  tfae  booie  aiprsvenKBt  or 
the  home  pmrehaac  Una  defiakiw^  pr 
both.  I 

Meimpoiitaa  sietisiwai  ogee.  Thu 
term.  "utamTawf  iaetraf)obtan  statiatical 
area,"  wtucb  is  obsoJietfc  l»9  bees 
replaced  witb  the  tmB  "laefrepoiitan 
statistical  area"  (MSA),  defied  in 
§  203,2(11):.  The  meaiuAg  ia  unchanged, 
and  includes  primniy  aietrof  oUtan 
statistical  afeas  (PMSAs). 

Sectkur  299^3    Exempt  institutions,  < 

Section  2033  excludes  fiom  the 
coverage  of  the  regulation  small 
institutions,  institotioos  without  offices 
in  M5As>  and  those  that  aresubject  to  a 
simOar  state  taw  and  have  been  granted 
an  exemption  from  the  Federal  law. 

The  provisions  of  this  section  have 
been  reorganized  and  the  langnage 
clariHed;  the  substantive  rules  remain 
unchanged.  KXateiial  relating  to  stata 
law  exem^ions  has  been  grouped   | 
togetfter  in  5  203.3(!»I.  A  new 
§  a03.3(b)f2)  has  been  added  to  indicate 
that  a  state  or  a  fmancial  instftutioni 
may  apply  to  the  Bbard  for  an  ' 

exemption  from  the  regutafron  based  on 
the  existence  of  a  similar  state 
disdosnre  law.  This  reference  replaces 
the  detaifed  dracussion  rn  current 
Appendix  B  (which  the  Board  proposes 
to  delete)  about  the  ^ng  of  appffcatfons 
for  stafc  exemptions. 

Sectioa  200.4    Cojapilation  of  loan  data. 

Sectim  200.4  species  ioen  data  that 
is  to  be  iRcfacfed  in  or  exdnded  from 
discfosuve  statements.  It  sets  ferth  the 
requirencuta  for  itemizaftion  of  loan 
data  by  census  tract  or  coanty  and  by 
type  of  \oaft.  and  is  the  basis  for  the 
detailed  imtmctions  that  accompany 
the  refMrling  forms  contained  in  the 
revised  Appendix  A. 

TIk  pruvisiona  of  Ais  section  htrve 
been  revised  for  clarification.  Obsolete 
materia]  m  footnotes  4.  5,  «,  and  7  has 
been  deleted,  and  information  that  is 
stilt  relevant  has  been  moved  to  the 
instructions  for  the  reporting  forms. 

A  proviBion  has  been  adcted  in 
9  203.4(a)(2)  to  permit  mortgage  banking 
subsidiaries  of  depository  institutions  to 
rejjort  either  separately  or  on  a 
consolidated  basis  witdi  their  parent 
institodoB.  Currently,  they  are  required 
to  file  a  consolidated  report  under 
existing  §  203.2(c).  which  defines 
"depository  institution." 

Section  203.4(c)  Hsts  types  of  loan  to 
be  excbded  from  Ae  disclosores.  The 
first  six  listed  in  paxagrapb  (c)(1),  apply 
both  to  depository  institutions  and  to  the 
newly  covered  entities.  Three  of  them 


are  the  exctosiona  listed  in  existing 
S  2n4fc);  Two  of  the  three  others 
(teaiporary  fmancing  and  the  purchase 
of  an  interest  in  a  pool  of  loans)  have 
been  wmwed  into  revised  }  203.4  from 
Hn  d^aitron  ofkome  purchase  loan" 
ia  exJstfRf  }  2M3.2[ff. 

The  SDrtfc  eacknion  applicabfe  to  all 
institutions  is  set  forth  m 
S  203.4(c)fl)tvi>  and  refetes  to  the 
parcBaae  of  loan  servtcing  rights.  The 
purchase  of  servicing  rights  in 
secondary  market  transactions  is  a 
practice  common  among  mortgage 
bankers.  When  loans  are  sofd,  for 
example,  the  buyer  may  issue  securities 
backed  by  a  pool  of  loans  that  it  has 
acquired.  The  right  to  service  the  loaas, 
however,  may  be  retained  by  the  seSer/ 
originator  of  the  mortj^ages.  These 
servicing  rights  may  later  be  transferred 
from  one  instilutioa  to  anot&er  for  a 
purchase  price  that  is  usually  a  small 
percentage  (such  as  1  or  2  percent)  of 
the  value  of  the  underlying  loans. 

The  act  and  regulation  require 
institutions  to  report  data  on  mortgage 
loans  that  they  purchase.  The  Board 
believes  that  a  covered  institution's 
purchase  of  these  servicing  rights  does 
not  accurately  reflect  the  extent  to 
which  an  institution  has  aiade  aiortgage 
credit  available  in  a  community. 
Accordingly,  the  revised  regulation 
would  exclude  from  the  reporting 
reqairement  the  p«rchase  oi  servicing 
rights  to>  mortage  loaiis. 

The  Gaal  exclusion,  contained  in 
§  203.4(e)i2],  applies  oniy  in  tlie  case  of 
mortgage  banking  subsidiaries  and 
savings  and  k)an  service  corporations. 
That  section  excludes  from  Ae  leparting 
reqatremest  ioans  dut  oe  msaied 
under  Title  I  or  H  ol  the  National 
Housing  Act  (that  is.  FHA-insured  home 
improvement  and  home  purchase  loans); 
it  impieaients  new  section  304fg>  of 
HMDA,  wiidk  expressly  {)rovides  for 
their  exchisioa.  (Under  section  3tl  of 
HMDA,  data  on  FHA-insured  loans 
made  by  these  types  of  lenders  is  to  be 
collected  by  the  U.S.  Department  of 
Housing  arid  Urban  Development.)  As 
discussed  under  Appendix  A,  the  Board 
proposes  to  provide  an  optional  form 
that  could  be  used  by  these  institutions 
to  disclose  their  FHA  lending  activity. 

Section  203.5    Disclosure  and  reporting 
requirements. 

Secticm  203.5  relates  to  making  loan 
data  available  at  offices  of  an  institution 
and  reporting  the  data  to  supervisory 
agencies.  Changes,  none  of  them 
substantive,  have  been  made  to  the 
language  and  structare  of  this  section  to 
clarify  its  requirements.  As  under  the 
existing  provisions,  disclosure 


statements  for  a  given  calendar  year  are 
due  by  the  following  March  31. 

Section  XJdiS    Admijustrative 
enforcement;  sanstruK  for  violations. 

Section  203,6  sets  fbrt&  rules  relating 
to  Administrative  enforcement.  Minor 
changes  to  the  hmgoage  and  stiucture  of 
this  section  kove  been  made  to  clarify 
its  pro\4aiana> 

Appendix  A — Forms  and  Instructions 

AppeadiK  A  of  the  ciarent  regulationy 
wftich  lisla  sopervisory  agencies,  has 
been  designated  as  Appendix  B  in  the 
revised  reguiatHm:  and  the  current 
Appendix  C.  mutaiiiing  the  nrortgage 
disclosure  forms,  rs  now  Appendix  A. 

The  revised  Appendix  A  contains  two 
reporting  forma  and  accompanyiag 
instructions,  plus  aa  optional  form. 
Institutions  must  use  the  prescribed 
format  of  the  appropriate  fomv  either 
HMDiV-1  ot  new  iflbffiA-2.  birt  Ihey  are 
not  reqiaiiad  loaae  the  fonn  ilseU.  An 
institutioB  aMy.  iat  raipfr.  choose  to 
produce  a  cnayatig  piiataat  ol  its 
disclosure  rtatemest  instead. 

The  FW4DA— 1  rupm  ting  femt 
continnes  to  be  the  prescribed  form  for 
Bse  by  depository  instrtutiona  and  their 
majority-owned  subsidJaTies.  The 
instructions  for  eorafdeting  the  form 
have  been  expanded  significfmtly  to 
facilitate  compHance.  but  the  form  itself 
remains  basically  unchanged  except  for 
minor  revisions  that  do  not  affect  the 
data  conpilatioa.  Cohuaa  headings  have 
been  chained  ta  read  "total  doHar 
amount"  instead  at  "principal  amount." 
but  the  data  to  be  reported  in  diese 
columns  remains  the  same.  Accordingly, 
institutions  will  aol  have  to  make 
chaagea  in  their  data  procaaaiag 
procedures  A  signatore  line  has  been 
added  caUkig  for  an  officer  of  the 
reporting  institution  to  certify  the 
accuracy  of  the  report. 

A  new  form  HMDA-2  and 
accompanying  instructions  have  been 
added  for  use  by  the  newly  covered 
institutions.  This  additional  form  is 
intended  to  avoid  confusion  since  these 
institutions  will  not  report  FHA  loans. 
The  Board  proposes  to  provide  an 
optional  form.  HMDA-2A,  that  may  be 
used  by  mortgage  banking  subsidiaries 
and  service  corporations  that  wish  to 
maintain  a  public  record  of  diek  FHA 
lending  activity.  Use  of  the  form  would 
be  entirely  optional;  it  would  not  be 
submitted  to  supervisory  agencies,  bat 
instead  could  be  made  available  to  the 
pubKc  a*  the  institutioa's  own  offices 
along  with  the  required  HMDA  data. 


Appendix  B— Federal  Supervisory 
Agencies 

Appendix  B  of  «he  conent  rrgahthwi 
contains  detafled  aatarial  felalii^  to 
applicaMona  far  alale  axemptiona.  Hw 
Boaid  prqpoaes  deleting  it  to  ahnpli^ 
the  regulation.  In  its  place,  a  rafaraooe 
to  the  availability  of  state  exem|diona 
has  been  added  to  |  203.3. 
.  Canent  Appendix  A,  whicii  lists 
enforcement  agemaes,  has  been 
designated  as  Appendix  B.  The  Board 
proposes  to  amend  the  appyn^jK  by 
adding  provisions  to  sp^ify  that 
mortgage  banking  subsidiaries  of  bank 
holding  companies  shall  submit  HMDA 
reports  to  the  Federal  Reserve  System, 
and  dial  savings  and  loan  service 
corporations  and  mortgage  banking 
subsidiaries  of  savings  and  loan  holding 
companies  shall  submit  them  to  the 
Federal  Home  Loan  Bank  System.  This 
reporting  arrangement  is  appropriate  in 
view  of  the  Federal  Reserve's  general 
supervisory  responsibility  for  non-bank 
subsidiaries  of  bank  holchng  companies. 
The  same  is  true,  for  savings  and  loan 
service  corporations  and  mortgage 
banking  subsidiaries  of  savings  and  loan 
holding  companies,  as  to  the  Federal 
Home  Loan  Bank  System.  Absent  such 
specification,  the  supervisory  agency  for 
all  of  the  newly  covered  instituions 
would  be  the  Federal  Oepoait  Insurance 
Corporatian. 

In,addition,  the  revised  appendix 
differentiates  between  federal  and  state 
savings  banks,  to  reflect  that  state 
sa^ngs  baaks  are  under  the  FDlCs 
jurisdiction  and  federal  savings  banks 
under  the  FHLBB's  jurisdiction. 

(6)  Eoononnc  Impact  Statement 

The  Board's  Division  of  Research  and 
Statistics  has  prepared  an  economic 
impuct  statement  on  the  proposed 
revisions  to  Reguhition  C.  A  copy  of  the 
analysis  may  be  obtained  from 
Publications  Services,  Board  of 
Governors  of  the  Federal  Reserve 
SyslefB.  Washingkat  DC  20651.  at  202- 
452-3245. 

List  of  Subjects  hi  12  CFR  Part  203 

Banks,  Banking,  Consumer  protection. 
Federal  Reserve  System,  Home 
Mortgage  Disclosure,  Mortgages, 
Reporting  and  recordkeeping 
requirements. 

(7)  Text  of  ftapoaad  KeiMons 

.  Pursuant  to  the  Board's  authority 
under  section  3QS(a]  of  the  Home 
Mortgage  Disclosnre  Act  (12  U.S.C 
2804(a)).  the  Board  proposes  to  revise  12 
CFR  Part  203  as  follows: 


PABT203    HOME  MORTGAGE 
DISCLOSURE 

Sea 

203.1  Authority.  ponxMS-aadsoope. 

203.2  IMiBMksu. 

203J    EjiMBptiastMiitiMS. 

203.4  Compilatioa  of  loan  data. 

203.5  DisckMnre  and  reportiag 
nquirements. 

203.e    Administrative  enforcement;  sanctions 
tor  Violstions, 

Appendix  A  Fanns  aad  Instnictiatis 

^ppidix  ■  Fadstal  HiiparwisMy  Ageodos 

Authority:  12  U.&C  2801-2916. 

9  203.1    Authority,  purpooa,  and  scope. 

(a)  Authorily.  This  regulation  is  issued 
by  the  Board  of  Governors  of  the 
Federal  Reserve  System  ("Board") 
pursuant  to  the  Home  Mortgage 
Disclosure  Act  <rf  1075.  as  amended  (12 
U.S.C.  2801  et  seq.y  The  mformation 
coHectioo  requirements  have  been 
approved  by  the  U.S.  Office  of 
Maaageaient  and  Budget  under  44  US.C 
3501  et  seq.  and  have  been  assigned 
OMB  No.  TlOO-OOOa 

(b)  Purpose.  (1)  This  regulation  carries 
out  die  piaposes  of  the  Home  Mortgage 
Disclosure  Act.  which  is  intended  to 
provide  the  public  widi  loan  data  that 
can  be  used: 

(i)  To  help  determine  whether 
financial  institutions  are  serving  the 
housing  needs  of  Hiefr  communities;  and 

(ii)  To  assist  public  officials  in 
distribating  public  sector  investments  so 
as  to  attract  private  investm^t  to  areas 
where  it  is  needed. 

(2)  Neither  the  act  aor  Urn  regulatioB 
is  intended  to  encourage  ansound 
lending  practices  or  the  aOocation  of 
credit. 

(c)  Scope.  Iliis  regalation  requires 
financial  institutions,  as  detined  in 

S  203.2(e).  to  disdose  loan  data  at 
certain  of  their  ofEices,  and  to  report  the 
data  to  supervisOTy  ageades. 

(d)  Central  data  deposstaries.  Loan 
data  is  available  to  the  public  at  central 
data  depositories  locat€^d  in  each 
metropiditan  statistical  area.  Hie 
Faderal  Fawacial  Institutions 
Examination  Council  ag^^ates  loan 
data  for  all  instituttons  in  each 
metropolitan  statistical  area,  showing 
lending  patterns  by  location,  age  of 
housing  stock,  income  level  and  racial 
characteristics.  A  listing  of  central  data 
depositories  can  be  abteined  from  the 
U.S.  Department  of  Houtiiig  and  Urban 
Development  Wadni^toa.  DC  20410,  or 
from  any  of  the  ageades  listed  to 
Appendix  B. 

9203.2   Daflnmona. 

In  this  ragulation- 

(a)  Act  means  the  Home  Mortgage 
Disclosure  Act  (12  USX!.  .2801  et  seq.}. 


(b)  Bnuicb  effJoe  aMana:  (l)(i)  Aay 
office  of  a  financial  inatitutioa  tjiat  is 
approved  at  a  branch  by  the  Federal  or 
state  sapervisory  ^en^  or 

(ii)  For  a  financial  institotion  not 
required  to  obtain  approval  for  a  branch 
office,  any  office  that  takes  andicadons 
from  the  public  tor  hame  purchase  or 
home  improvement  loans. 

(2)  Hie  toon  exdadee  free-standing 
automated  teller  oiachiaes  and  other 
eleotroaic  tanainals. 

(c)  Federal  Housing  Authority  {RiA}, 
Farmers  Home  Administration  (FmHA), 
or  Veterans  Admmistrotion  (VA)  loans 
means  mortgage  hnns  tosared  under 
Title  n  of  die  National  Heuaiag  Act  of 
Title  V  of  Um  Housing  Act  of  IMO  or 
guaranteed  under  Chapter  37  of  Title  38 
of  the  United  States  Code. 

(d)  FedetoUy  lehted  mortgage  hea 
means  any  loan  (other  than  temporary 
finaacing  sach  as  a  construction  loan) 
secured  by  a  first  lien  on  a  l-to-4  family 
dwelling  (iodadiqg  a  condonuaium  or  a 
cooperative  unit)  that: 

(1)  Is  made  by  a  federally  insured  or 
regulated  iastitation; 

(2)  Is  insured  guaranteed,  or 
supplemented  by  any  Federal  agency:  or 

(3)  Will  be  sold  to  the  Federal 
National  Mortgage  Association,  the 
Government  National  Mortgage 
Assodation,  or  the  Federal  Home  Loea 
Mortgage  Corporation. 

(e)  Financial  institution  means:  (iKi)  a 
commercial  bank,  savings  bank,  saving 
and  loan  association,  building  and  loan 
association,  homestead  association 
(including  a  cooperative  bank), 
industrial  bank,  accredit  uniao  that 
makes  federally  related  mortgage  loans: 

(ii)  A  savings  aad  loan  service 
corporation  that  originates  or  purchases 
mortgage  loans,  a  mortgage  banking 
subsidiary  of  a  savings  and  loan  holding 
company,  or  a  mortgage  banking 
subsidiary  of  a  bank  holding  company; 
or 

(2)  A  majority-owned  subsidiary  of 
any  financial  institution. 

(f)  Home  in^mvemant  loan  meaas:  (1) 
Any  loan,  including  a  refinancing,  that: 

(i)  Is  stated  by  the  borrower  (at  the 
time  of  the  loan  apphcation)  to  be  for 
the  purpose  of  repairing,  rehabilitating, 
or  remodeling  a  residential  dwelling 
located  in  a  state;  and 

(ii)  Is  dassified  by  the  financial 
institution  as  a  home  anprovement  loan. 

(2)  hi  the  case  of  a  first-lien  home 
improveawBt  loaa.  aa  institution  may 
categarirt  the  loan  aa  a  hoiae  parohase 
loan  if  it  aenaally  daaaifies  first-lean 
laaas  ia  this  maaaer. 

(g)  Honeptuvhaae  loaa  means  any 
loan,  including  a  refinancing,  aeoured  by 
and  made  for  the  purpose  of  purchasing 
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residential  real  property  (including 
condominiums  or  cooperatives)  located 
in  a  state. 

(h)  Metropolitan  statistical  area  or 
MSu4  means  either  a  metropolitan 
statistical  area  or  a  primary 
metropolitan  statistical  area,  as  defined 
by  the  U.S.  Office  of  Management  and 
Budget. 

(i)  State  means  any  state  of  the  United 
States  of  America,  the  District  of 
Columbia,  and  the  Commonwealth  of 
Puerto  Rico. 

§203.3    Exwnpt bwWiitlona. 

(a)  Exemption  based  on  asset  .«.'ze  or 
location.  (1)  A  financial  institution  is 
exempt  from  all  requirements  of  this 
regulation  if  on  the  preceding  December 
31: 

(i)  Its  total  assets  are  $10,000,000  or 
less;  or 

(ii)  It  has  neither  a  home  office  nor  a 
branch  office  in  an  MSA. 

(2)  An  institution  that  subsequenUy 
becomes  subject  to  this  regulation  shall 
compile  loan  data  beginning  with  the 
calendar  year  following  the  year  in 
which  it  becomes  subject  to  the 
regulation. 

(b)  Exemption  based  on  state  law.  (1) 
A  state-chartered  financial  institution  is 
exempt  from  the  requirements  of  this 
regulation  if  the  Board  determines  that 
the  institution  is  subject  to  a  state 
disclosure  law  that  contains 
requirements  substantially  similar  to 
those  imposed  by  this  regulation  and 
contains  adequate  provisions  for 
enforcement 

(2)  Any  state,  state-chartered 
institution,  or  association  of  such 
institutions  may  apply  to  the  Board  for 
an  exemption  under  this  paragraph. 

(3)  For  purposes  of  data  aggregation, 
an  institution  that  is  exempt  under  this 
paragraph  shall  submit  the  data  required 
by  the  state  disclosure  law  to  its  state 
supervisory  agency. 

(4)  An  institution  that  subsequenUy 
loses  its  state  law  exemption  shall 
compile  loan  data  in  compliance  with 
this  regulation  beginning  with  the 
calendar  year  following  the  year  for 
which  it  last  reported  loan  data  under 
the  state  disclosure  law. 

9203.4    Comptottonofloandrta. 

(a)  Data  to  be  included.  (1)  A  financial 
institution  shall  compile  data  on  the 
number  and  total  dollar  amount  of  home 
purchase  and  home  improvement  loans 
that  it  pliginates  or  purchases  at  any 
time  during  the  calendar  year,  whether 
or  not  the  loans  are  subsequently  sold.  It 
shall  compile  the  data  in  the  format 
prescribed  in  Appendix  A  of  this 
regulation. 


(2)  A  financial  institution  defined  in 
S  203.2(e)(2)  may  report  data  either  on  a 
consolidated  basis  with  its  parent 
institution  or  as  a  separate  entity. 

(b)  Itemization  of  data.  A  financial 
institution  shall  set  forth  the  loan  data 
separately  for  originations  and 
purchases,  and  shall  itemize  the  data  by 
census  tract  or  county  and  by  type  of 
loan,  as  prescribed  below.  It  shall  use 
the  MSA  boundaries,  defined  by  the  U.S. 
Office  of  Management  and  Budget,  as  of 
January  1  of  the  calendar  year  for  which 
the  data  are  compiled,  and  shall  use  the 
census  tract  maps  in  the  most  recent 
census  tract  series  prepared  by  the  U.S. 
Bureau  of  the  Census. 

(1)  Geographic  itemization,  (i)  For 
each  MSA  in  which  the  institution  has  a 
home  or  branch  office,  the  institution 
shall  itemize  the  loan  data  for  the  MSA 
by  the  census  tract  in  which  the  property 
purchased  or  improved  is  located, 
except  that  it  shall  instead  itemize  by 
county  if  the  property  is  located  in  an 
area  that  has  not  been  assigned  census 
tracts  or  is  located  in  a  county  with  a 
population  of  30,000  or  less.  If  a  census 
tract  number  is  duplicated  within  an 
MSA,  the  institution  shall  also  identify 
the  tract  by  county,  city,  or  town  name. 

(ii)  The  institution  shall  list  the  loan 
data  as  an  aggregate  simi  for  property 
located  outside  an  MSA,  or  located  in 
and  MSA  where  the  institution  has 
neither  a  home  nor  a  branch  office. 

(2)  Type-of-loan  itemization.  The 
financial  institution  shall  further  itemize 
the  loan  data  within  each  geographic 
area  by  loan  category  as  follows: 

(i)FHA.  FmHA,  and  VA  home 
purciiase  loans  on  l-to-4  family 
dweltings  (subject  to  paragraph  (c)(2)  of 
this  section): 

(ii)  Conventional  home  purchase  loans 
on  l-to-4  family  dwellings; 

(iii)  Home  improvement  loans  on  1-to- 
4  family  dwellings; 

(iv)  Loans  on  dwelling  for  5  or  more 
families  (including  both  home  purchase 
and  home  improvement  loans);  and 

(v)  Loans,  reported  in  the  l-to-4  family 
categories,  that  are  made  to  non- 
occupant  borrowers,  but  only  for  loans 
that  are  itemized  by  census  tract  or 
country. 

(c)  Data  to  be  excluded.  (1)  A  financial 
institution  shall  exclude  from  its 
compilation  of  loan  data: 

(i)  Loans  originated  or  purchased  by 
the  financial  institution  acting  in  a 
fiduciary  capacity  (such  as  trustee); 

(ii)  Loans  on  unilI^>roved  land; 

(iii)  Refinancings  in  which  there  is  no 
increase  in  the  outstanding  principal,  if 
the  institution  and  the  borrower  are  ttie 
same  parties  on  the  loan  being      '    ' 
refinanced  as  on  the  existing  loan;  ' 


(iv)  Temporary  financing  (such  as 
bridge  or  construction  loans); 

(v)  The  purchase  of  ah  interest  in  a 
pool  of  mortgage  loans  (such  as 
mortgage  partieipation  certificates);  or 

(vi)  Purchases  solely  of  the  right  to 
service  loans. 

(2)  A  financial  institution  defined  in 
§  203.2(e)(l)(ii)  shall  exclude  FHA  loans 
insured  under  Title  I  or  U  of  the  National 
Housing  Act  from  its  compilation  of  loan 
data. 


{203.8 

reQuaanMVils. 

(a)  Time  requirements  for  disclosure 
statement  By  March  31  following  the 
calendar  year  for  which  the  data  are 
compiled,  a  financial  institution  shall: 

(1)  Make  its  loan  data  disclosure 
statement  available  to  the  public  and 
shall  continue  to  make  it  available  for 
five  years  from  that  data;  and 

(2)  Send  two  copies  of  its  statement  to 
the  agency  specified  in  Appendix  B  of 
this  regulation. 

(b)  A  vailability  to  the  public.  (1)  A 
financial  institution  shall  make  a 
complete  disclosure  statement  available 
at  its  home  office;  and 

(2)  If  it  has  branch  offices  in  other 
MSAs,  shall  make  a  statement  available 
in  at  least  one  branch  office  in  each  of 
those  MSAs;  the  statement  at  a  branch 
office  need  only  contain  data  relating  to 
property  located  in  the  MSA  where  the 
branch  office  is  located. 

(3)  A  financial  institution  shall  make 
its  disclosure  statement  available  for 
inspection  or  copying  during  the  hours 
the  office  is  normally  open  to  the  public 
for  business.  A  financial  institution  that 
provides  photocopying  facilities  may 
impose  a  reasonable  diarge  for  this 
service. 

(c)  Notice  of  availability.  A  financial 
institution  shall  post  a  general  notice 
about  the  availability  of  its  disclosure 
statement  in  the  lobbies  of  its  home 
office  and  any  of  its  branch  offices  that 
are  located  in  MSAs.  Upon  request,  it 
shall  promptly  provide  the  location  of 
the  institution's  offices  where  the 
disclosure  statement  is  available. 

9  203.6    AdmMslialiva  anforcamsnt. 


(a)  Administrative  enforcement 
Compliance  with  the  act  and  this 
regulation  in  enforced  by  the  agencies 
listed  in  Appendix  B  of  this  regulation. 

(b)  Sanctions  for  violations.  (1)  A 
violation  of  the  act  or  this  regulation  is 
subject  to  administrativa  sanctions  as 
provided  in  section  305(c)  of  the  act. 

(2)  An  error  in  compiling  or  disclosing 
loan  data  is  not  a  violation  of  the  act  or 
this  regulation  if  the  error  was 


unintentional  and  resulted  from  a  bona 
*fide  mistake  despite  the  maintenance  of 
procedures  reasonably  adapted  to  avoid 
such  an  error. 

Appendix  A — Forms  and  Instructions 

Instructions  to  Depository  institutions  and 
.  Their  Subsidiaries  for  Completing  Form 
HMDA-1,  "Mortgage  Loan  Disclosure 
Statement" 

Who  Must  Use  This  Form 

1.  A  depository  institution  (and  any 
majority-owned  subsidiary  of  a  depository 
institution]  must  complete  this  HMDA-1  form 
to  disclose  loan  data  for  the  current  calendar 
year  if  on  the  preceding  December  31  it: 

a.  Had  assets  of  more  than  $10  million,  and 

b.  Was  located  in  a  metropolitan  statistical 
area  (MSA)  or  a  primary  metropoUtan 
statistical  area  (PMSA). 

2.  Example:  If  on  December  31, 1987,  your 
assets  exceeded  $10  million,  you  must 
compile  data  for  all  home  purchase  and  home 
improvement  loans  that  you  originate  or 
purchase  during  calendar  year  1988. 

3.  Your  institution  need  not  complete  this 
form — even  though  it  meets  the  tests  on  asset 

■  size  and  location— if  it  makes  no  first-lien 
mortgage  loans  on  l-to-4  family  dwellings 
during  the  current  calendar  year  (the  year  for 
which  the  data  are  compiled). 

4.  A  subsidiary  of  a  depository  institution 
may  file  a  consolidated  report  with  its  parent 
or  may  file  a  separate  report.  (See 
"Consolidated  Reporting"  below.) 

You  must  use  the  format  of  the  HMDA-1 
form,  but  you  are  not  required  to  use  the  form 
itself.  For  example,  you  may  produce  a 
computer  printout  of  your  disdoaure 
statement  instead. 

Who  Must  Use  Other  Forms 

1.  Mortgage  banking  subsidiaries  of  bank 
holding  companies  or  savings  and  loan 
holding  companies  and  savings  and  loan 
service  corporations  must  use  the  form 
HMDA-2,  instead  of  the  HMDA-1. 

2.  Institutions  exempted  by  the  Federal 
Reserve  Board  because  they  are  covered  by  a 
similar  state  law  on  mortgage  loan 
disclosures  must  use  the  disclosure  form 
required  by  their  state  law. 

When  and  Where  Statement  is  Due 

1.  You  must  send  two  copies  of  your 
disclosure  statement  to  the  regional  office  of 
your  federal  supervisory  agency  no  later  than 
March  31  following  the  calendar  year  for 
which  the  loan  data  are  compiled. 

2.  You  also  must  make  your  disclosure 
statement  available  no  later  than  March  31 
for  inspection  by  the  public  at  your  home 
office  and,  if  you  have  branches  in  other 
MSAs,  at  one  branch  in  ead)  of  these  MSAs. 
Data  to  Be  Shown 

1.  Show  the  data  on  home  purchase  and 
home  improvement  loans  that  you  originated 
or  purchased  during  the  calendar  year 
covered  by  the  statement.  Show  the  data  on 
originations  and  purchases  even  if  the  loans 
were  subsequently  sold. 

2.  Show  the  number  of  loans  and  the  total 
dollar  amount  of  loans  for  each  category  on 
the  statement  For  home  purchase  loans  that 
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you  originate,  "total  dollar  amount"  means 
the  original  principal  amount  of  the  loan.  For 
home  purchase  loans  that  you  purchase, 
"total  dollar  amount"  means  the  unpaid 
principal  balance  of  the  loan  at  time  of 
purchase.  For  home  improvement  loans  (both 
originations  and  purchases),  you  may  include 
unpaid  finance  charges  in  the  "total  dollar 
amount." 

3.  Round  all  dollar  amounts  to  the  nearest 
thousand  ($500  should  be  rounded  up),  and 
show  in  terms  of  thousands. 

4.  Report  data  in  Part  A  for  loans 
originated  and  in  Part  B  for  loans  purchased. 
Complete  both  parts  even  if  you  have  no 
loans  to  report  in  one  of  the  two  parts. 
Data  to  Be  Excluded 

Do  not  report  the  following  types  of  loans: 

1.  Loans  that,  although  secured  by  real 
estate,  are  made  for  purposes  other  than  than 
for  home  purchase  or  home  improvement  (for 
example,  do  not  report  a  loan  secured  by 
residential  real  property  for  purposes  of 
financing  education,  a  vacation,  or  business 
operations);  . 

2.  Loans  made  or  purchased  in  a  fiduciary 
capacity  (for  example  by  your  trust 
department); 

3.  Loans  on  unimproved  land; 

4.  Refinancing  of  loans  you  originated  if 
they  involve  no  increase  in  the  outstanding 
principal  (provided  the  borrowers  remain  the 
same); 

5.  Construction  loans  and  other  temporary 
financing: 

6.  Purchase  of  an  interest  in  a  pool  of 
mortgage  loans  such  as  mortgage 
participation  certificates:  or 

7.  Purchases  solely  of  tlw  right  to  service 
loans. 

Geographic  Itemization  (Breakdown  of  Loan 
Data  for  each  MSA  or  PMSA  by  Census  Tract 
or  County  and  of  Loan  Data  in  the  Outside- 
MSA/PMSA  Category) 

1.  MSA/PMSA.  Use  a  separate  page  for 
compiling  loan  data  on  each  MSA  or  PMSA 
in  which  you  have  a  home  or  branch  office. 
(See  item  6  below  for  treatment  of  loans  on 
property  outside  such  MSAs/PMSAs).  You 
must  use  the  MSA/PMSA  boundaries  as 
defined  by  the  U.S.  Office  of  Management 
and  Budget  on  January  1  of  the  calendar  year 
for  which  the  loan  data  are  compiled. 

2.  Census  tract  or  county.  For  loans  on 
property  that  is  located  nvithin  one  of  these 
MSAs  or  PMSAs.  itemize  the  data  by  the 
census  tract  in  which  the  property  is  located, 
except  that  you  must  itemize  the  data  by 
county  instead  of  census  tract  when  the 
property  is  located: 

a.  in  an  area  that  is  not  divided  into  census 
tracts  on  the  U.S.  Census  Bureau's  census 
tract  outline  maps  (see  item  4  below);  or 

b.  in  a  county  with  a  population  of  30,000  or 
less.  To  determine  population,  use  the  Census 
Bureau's  PC80-1-A  population  series. 

3.  Compilation.  Enter  the  data  for  all  loans 
made  in  a  given  census  tract  on  the  same 
line,  hsting  the  number  and  total  dollar 
amount  in  the  appropriate  columns  as 
described  in  the  instmrtions  for  "type-of-loan 
itemization"  below.  List  the  census  tracts  in 
numerical  sequence.  Do  the  same  for  loans 
made  in  a  given  county. 


4.  Census  tract  maps.  To  determine  census 
tract  nuinl>er8,  consult  the  U.S.  Census 
Bureau's  census  tract  outline  maps.  You  may 
use  the  maps  of  the  appropriate  MSAs/ 
PMSAs  in  the  Census  Bureau's  PHC80-2 
series  for  the  1980  census,  or  use  equivalent 
census  data  from  the  Census  Biu«au  (such  as 
GBF/DIME  files)  or  from  a  private  publisher. 

5.  Duplicate  census  tract  numbers.  If  you 
have  a  home  or  branch  office  in  the  New 
York  City  PMSA,  note  that  there  are 
duplicate  census  tract  numbers  in  New  York 
City.  There  may  also  be  duplicate  numbers  in 
other  MSAs  or  PMSAs.  When  reporting  loan 
data  in  these  cases,  you  must  indicate  the 
county,  city,  or  town  name  in  addition  to  the 
tract  numlier. 

6.  Outside-MSA/PMSA.  If  the  loans  are  for 
property  that  is  located  outside  those  MSAs 
or  PMSAs  in  which  you  have  a  home  or 
branch  office  (or  outside  any  MSA  or  PMSA), 
report  the  loan  data  as  an  aggregate  sum  in 
Section  2  of  the  form.  You  do  not  have  to 
itemize  these  loans  by  census  tract  or  county 
(but  you  will  have  to  itemize  the  data  by  type 
of  loan,  as  described  in  the  next  section). 

Type-of-Loan  Itemization  (Breakdown  of 
Each  Geographic  Grouping  Into  Loan 
Categories — Columns  A-E) 

Column  A:  FHA.  FmHA,  and  VA  loans  on 
l-to-4  family  dwellings. 

1.  Report  in  Column  A  loans  made  for  the 
purpose  of  purchasing  residential  real 
property  for  1  to  4  families  if  the  loans  are 
secured  by  either  first  or  junior  liens  and  if 
they  are  insured  or  guaranteed  by  FHA, 
FmHA,  or  VA.  Include  refinancings  (but  see 
item  4  under  "Data  to  l>e  Excluded"). 

2.  Do  not  include  any  FHA  Title  I  (home 
improvement)  loans  in  Column  A;  these  loans 
are  to  be  entered  in  Column  C. 

3.  At  your  option,  you  may  report  in 
Column  A  any  FHA,  FmHA.  or  VA  loans  that 
are  made  for  home  improvement  purposes 
but  are  secured  by  a  first  lien,  if  you  normally 
classify  first-lien  loans  as  purchase  loans. 

Column  B:  Conventional  home  purchase 
loans  on  l-to-4  family  dwellings. 

1.  Report  in  Column  B  conventional  loans 
(all  loans  other  than  FHA.  FmHA.  and  VA 
loans)  made  for  the  purpose  of  purchasing 
residential  real  property  for  l-to-4  families  if 
the  loans  are  secured  by  either  first  or  junior 
liens.  Include  refinancings  (but  see  item  4 
under  "Data  to  be  Excluded"). 

2.  At  your  option,  you  may  report  in  this 
column  any  conventional  loans  that  are  made 
for  home  improvement  purposes  but  that  are 
secured  by  a  first  lien,  if  you  normally 
classify  first-lien  loans  as  purchase  loans. 

Column  C:  Home  improvement  loans  on  1- 
to-4  family  dwellings. 

1.  Rep<Hl  in  Column  C  only  loans,  including 
refinancings,  that: 

a.  are  to  be  used  for  repairing, 
rehabilitating,  or  remodeling  residential 
dwellings,  and 

b.  are  recorded  on  your  books  as  home 
improvement  loans. 

2.  Include  home  equity  loans  or  lines  of 
credit  in  Column  C  only  if  they  meet  these 
two  tests.  Show  the  amount  as  recorded  on 
your  books. 

3.  Include  both  secured  and  unsecured 
loans. 
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4.  Yo«  may  indode  unpaid  finance  diarges 
in  the  "total  dollar  amount." 

Coiumn  D:  Loans  on  multi-family  dwellings 
(5  or  more  families). 

1.  Report  in  Column  D  loans  on  dwellings 
for  S  or  more  families. 

2.  Include  loans  for  home  purchase  and 
loans  for  home  improvement  in  die  same 
colmnn. 

Coiumn  £-  Non-occupant  loans  on  l-t»4 
family  dwellings. 

1.  Report  in  Column  E  any  home  purchaae 
and  home  improvement  loans  on  l-to-4  family 
dwellings  (hsted  in  columns  A.  E  and  C)  that 
were  made  to  borrowers  who  indicated  at  the 
time  of  the  loan  application  that  they  did  aot 


intend  to  use  the  property  as  a  principal 
dvrelling. 

2.  Do  not  complete  Column  E  for  loans  that 
you  report  under  Section  2  (Loans  on  All 
Property  Located  Elsewhere],  in  either  Part  A 
(Originations]  or  Part  B  (Purchases). 

3.  In  cxmipleting  Part  B,  you  may  assume 
that  a  loan  purchase  does  not  fall  within  this 
ncm-occupant  category,  unless  your  records 
contain  information  to  the  contrary. 

Consolidated  Reporting 

1.  If  yoi  are  the  subsidiary  of  a  depository 
institution,  yon  may  merge  your  loan  data 
into  a  joint  report  with  your  parent  or  prepare 
a  separate  report 


2.  Wketiier  you  prepare  a  joint  or  a 
separate  report  yon  must  give  the  geographic 
breakdown  fm  loans  on  property  within 
MSAs  or  PMSAs  based  on  the  location  of  the 
offices  at  which  you  take  loan  applications 
from  the  public,  rather  than  based  on  where 
your  parent  has  home  or  branch  offices. 

3.  Example:  If  your  parent  has  branches  in 
the  New  York  City  PMSA  but  all  your  loan 
offices  are  in  Philadelphia,  you  will  itemize 
data  by  census  tract  (or  county)  only  for  the 
Philadelphia  PMSA.  You  will  show  loan  data 
as  an  aggregate  sum  for  loans  on  property 
located  ootaide  the  Philadel{4iia  MSA — even 
if  die  property  is  in  New  York  City. 
wmNQ  COPE  aw-w-w 
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MORTGAGE  UOAN  DISCLOSURE  STATEMENT,  FORM  HMDA-1 
FOR  USE  BY:  •  DEPOSITORY  INSTITUTIONS 

•  SUBSIDIARIES  OF  DEPOSITORY  INSTITUTIONS 

Part  A— Originations  *   Report  for  loans  made  in  19 

R«portlno  Institution  Enforcement  Agency  for  ttils  Institution 


OMB  Ne.  710«aM 
Approval  uplrss  Juna  IMO 
TM«  raport  It  raquind  by  law  (12 
use  asOWIO  and  12  CFR  203) 

Control  Number  (agency  use  only) 

I      I      I      I      I      I      I      I      l-l      I      I      I      l-l      I 

MSA/PMSA  (location  of  property) 


Addraaa 
SecHen  1— Loans  on  Property  located  wttMn  tttoee  MSAs/PMSAs  in  which  InslHutlon  has  Home  or  Branch  Offlcee 


Nuflibar 


Leans  on  Mo4  Family  Owalllnga 

Loans  on  Multl-lamlly  OtMlllnsa  lor 
5  or  Mora  FamHIaa 

D 

Hcraa  Purchaaa  Loans 

C 

Nonocoipani  Loana 

CCNSUS  TRACT  (In  numaneal  aaquanoat 
wnara  Proparty  Loeatad 

FHA.  FmHA,  and  VH 

A 

Convantlonal 

B 

on  1I04  Family  Dtnalllnga 
•torn  columns  A,  B  and  C 

E 

or 

NOD) 

Loans 

No  of 
Loana 

Total  DoMr  Aawunl 
(thouaanda) 

Naol 
Loana 

Total  OoUar  Amount 

Naof 
Loana 

Nao( 
Loana 

(Miouaandal 

* 

* 

USA/PUAA  TnTAI 

BecMow  2— Loans  en  All  Property  Located  Daewhere 

mmiiimmi 


mmmmmmmmm! 


Nam*  or  CaiMytng  Oltloar 


Nama  of  Paraon  CompMinfl  Form 


TalaptKina  rtumbar  (Mduda  Araa  Coda  and  Exlanslon) 


MORTGAGE  LOAN  DISCLOSURE  STATEMENT,  FORM  HMDA-1 
FOR  USE  BY:  •  DEPOSITORY  INSTITUTIONS 

•  SUBSIDIARIES  OF  DEPOSITORY  INSTITUTIONS 

Part  B— Purchases      Report  for  loans  made  in  19 


Reporting  Institution 


Enforcement  Agency  for  this  Institution 


Control  Numt>er  (agency  use  only) 

I  ,l;l    I    I    I    I    I    l-l    I    I    I    !■ 

MSA/PMSA  (location  of  property) 


N*nw 


N«nw 


AddrMi  Address 

Section  1— Loam  on  Property  Located  wHhin  Ihoae  MSAa/PMSAa  In  which  Inalituilon  has  Home  or  Branch  Offices 


Loans  on  1-to4  Family  Owslllngs 

Loans  on  MultMamlly  Owallings  for 

S  or  Mors  Famlilas 

(homa  pufchasss  and 

homa  improvaownl) 

0 

Hoflw  Purctiaa*  Loans                                 ' 

C 

Non.occupsnt  Loans 

CENSUS  TRACT  (in  nuiTMrtcd  s«au*ncs) 
Wh«i*  Piopwty  LocaMd 

FHA.  FmHA.  and  VA 
A 

B 

on  1-10-4  Family  Dwsllings 
Irom  ookimns  A.  B  am)  C 

E 

or 
COUNTY  (ntrrw)  wrwt  Propwiy  Loctlsd 

No  o) 
Loans 

Total  OoHaf  Amowil 
(thousands) 

No.  ol 
Loans 

Total  Dot^i  Amount 
(tiKMisands) 

No.  ol 

(.pans 

(thousands) 

No.  ol 

Loans 

Total  OoHai  Amount 
(thousands) 

Ne-ol 

Loans    • 

(thousands) 

■ 

• 

msa/pm<;a  total 

Section  2— Loana  on  All  Property  Located  Elsetaihero 


I  I 


Nama  ol  Cartltylns  Olilcsr 


Nam*  of  Parson  Compiating  Form 


Tatephona  Numbar  (Ineluda  Araa  Coda  and  Eitsnslon) 


MUJNQ  CODE  mO-OI-C 


gedarai  Rugfater  /  VoJ.  S3,  Na  93  /  Briday,  May  13.  1968  /  Proposed  Rules 


17073 


Instructions  to  Mortgage  Banking 
Subsidiaries  of  Holding  Companies  and  to 
Savings  and  Loans  Service  Corporations  for 
Completing  Form  HMDA-2.  "Mortgage  Loan 
Disclosure  Statement" 

Who  Must  Use  This  Form 

1.  Mortgage  banking  subsidiaries  of  bank 
holding  companies  and  of  savings  and  loan 
holding  companies,  and  savings  and  loan 
service  corporations  that  originate  or 
purchase  mortgage  loans,  must  complete  this 
HMDA-2  form  to  disclose  loan  data  for  the 
current  calendar  year  if  on  the  preceding 
December  31,  they: 

a.  had  assets  of  more  than  $10  million, 

b.  were  located  in  the  metropolitan 
statistical  area  (MSA)  or  a  primary 
metropolitan  statistical  area  (PMSA). 

2.  Example:  If  on  December  31, 1987,  your 
assets  exceeded  $10  million,  you  must 
compile  data  for  all  home  purchase  and  home 
improvement  loans  that  you  originate  or 
purchase  during  calendar  year  1988. 

You  must  use  the  format  of  the  HMDA-2 
form,  but  you  are  not  required  to  use  the  form 
itself  For  example,  you  may  produce  a 
,  computer  printout  of  your  disclosure 
statement  instead. 

Who  Must  Use  Other  Forms 

1.  Depository  institutions  and  their 
subsidiaries  must  use  the  form  HMDA-1, 
instead  of  the  HMDA-2. 

2.  Institutions  exempted  by  the  Federal 
Reserve  Board  because  they  are  covered  by  a 
similar  state  law  on  mortgage  loan 
disclosures  must  use  the  disclosure  form 
required  by  their  state  law. 

When  and  Where  Statement  is  Due 

1.  You  must  send  two  copies  of  your 
disclosure  statement  to  the  regional  office  of 
your  federal  supervisory  agency  no  later  than 
March  31  following  the  calendar  year  for 
which  the  loan  data  are  compiled. 

2.  You  also  must  make  your  disclosure 
statement  available  no  later  than  March  31 
for  inspection  by  the  public  at  your  home 
office  and.  if  you  have  branches  in  other 
MSAs.  at  one  branch  in  each  of  these  MSAs. 

Data  to  Be  Shown    ■ 

1.  Show  the  data  on  home  purchase  and 
home  improvement  loans  that  you  originated 
or  purchased  during  the  calendar  year 
covered  by  the  statement.  Show  the  data  on 
loan  originations  and  purchases  even  if  the 
loans  were  subsequently  sold. 

2.  Show  both  the  number  of  loans  and  the 
total  dollar  amount  of  loans  for  each  category 
on  the  statement.  For  home  purchase  loans 
that  you  originate,  "total  dollar  amount" 
means  the  original  principal  amount  of  the 
loan.  For  home  purchase  loans  that  you 
purchase,  "total  dollar  amount"  means  the 
unpaid  principal  balance  of  the  loan  at  time 
of  purchase.  For  home  improvement  loans 
(both  originations  and  purchases),  you  may 
include  unpaid  finance  charges  in  the  "total 
dollar  amount." 

3.  Round  all  dollar  amounts  to  the  nearest 
thousand  ($500  should  be  rounded  up),  and 
show  in  terms  of  thousands. 

4.  Report  data  Part  A  for  loans  originated 
and  in  Part  B  for  loans  purchased.  Complete 
both  parts  even  if  you  have  no  loans  to  report 
in  one  of  the  two  parts. 


Data  To  Be  Excluded 

Do  not  report  the  following  types  of  loans: 

1.  Loans  that,  although  secured  by  real 
estate,  are  made  for  purposes  other  than  for 
home  purchase  or  home  improvement  (for 
example,  do  not  report  a  loan  secured  by 
residential  real  property  for  purposes  of 
financing  education,  a  vacation,  or  business 
operations); 

2.  Loans  made  or  purchased  in  a  fiduciary 
capacity: 

3.  Loans  on  unimproved  land; 

4.  Refmancings  of  loans  you  originated  if 
they  involve  no  increase  in  the  outstanding 
principal  (provided  the  borrowers  remain  the 
same): 

5.  Construction  loans  and  other  temporary 
financing; 

6.  Purchase  of  an  interest  in  a  pool  of 
mortgage  loans  such  as  mortgage 
participation  certificates: 

7.  Purchases  solely  of  the  right  to  service 
loans;  or 

8.  FHA  home  purchase  and  home 
improvement  loans.  At  your  option,  you  may 
record  FHA  Loans  on  the  form  HMDA-2A, 
"Optional  Record  for  FHA  Loans." 

Geographic  Itemization  (Breakdown  of  Loan 
Data  for  Each  MSA  or  PMSA  by  Census 
Tract  or  County  and  of  Loan  Data  in  the 
Outside-MSA/PMSA  Category) 

1.  MSA/PMSA.  Use  a  separate  page  for 
compiling  loan  data  on  each  MSA  or  PMSA 
in  which  you  have  a  home  or  branch  office. 
(See  item  6  below  for  treatment  of  loans  on 
property  outside  such  MSAs/PMSAs).  You 
must  use  the  MSA/PMSA  boundaries  as 
defmed  by  the  U.S.  Office  of  Management 
and  Budget  on  January  1  of  the  calendar  year 
for  which  the  loan  data  are  compiled. 

2.  Census  tract  or  county.  For  bans  on 
property  that  is  located  within  one  of  these 
MSAs  or  PMSAs,  itemize  the  data  by  the 
census  tract  in  which  the  property  is  located, 
except  that  you  must  itemize  the  data  by 
county  instead  of  census  tract  when  the 
property  is  located: 

a.  in  an  area  that  is  not  divided  into  census 
tracts  on  the  U.S.  Census  Bureau's  census 
tract  outline  maps  (see  item  4  below);  or 

b.  in  a  county  with  a  population  of  30,000  or 
less.  To  determine  population,  use  the  Census 
Bureau's  PC80-1-A  population  series. 

3.  Compilation.  Enter  the  data  for  all  loans 
made  in  a  given  census  tract  on  the  same 
line,  listing  the  number  and  total  dollar 
amount  in  the  appropriate  columns  as 
described  in  the  instructions  for  "type-of-loan 
itemization"  below.  List  the  census  tracts  in 
numerical  sequence.  Do  the  same  for  loans 
made  in  a  given  county. 

4.  Census  tract  maps.  To  determine  census 
tract  numbers,  consult  the  U.S.  Census 
Bureau's  census  tract  outline  maps.  You  may 
use  the  maps  of  the  appropriate  MSAs/ 
PMSAs  in  the  Census  Bureau's  PHC80-2 
series  for  the  1980  census,  or  use  equivalent 
census  data  from  the  Census  Bureau  (such  as 
GBF/DIME  files)  or  from  a  private  publisher. 

5.  Duplicate  census  tract  numbers.  If  you 
have  a  home  or  branch  office  in  the  New 
York  City  PMSA,  note  that  there  are 
duplicate  census  tract  numbers  in  New  York 
City.  There  may  also  be  duplicate  numbers  in 
other  MSAs  or  PMSAs,  When  reporting  loan 
data  in  these  cases,  you  must  indicate  the 


county,  city,  or-town  name  in  addition  to  the 
tract  number. 

6.  Outside-AdSA/PMSA.  If  the  loans  are  for 
property  that  is  located  outside  those  MSAs 
orPMSA<  in  which  you  have  a  home  or 
branch  office  (or  outside  any  MSA  or  PMSA), 
report  Ihe  loan  data  as  an  aggregate  sum  in 
Section  2  of  the  form.  You  do  not  have  to 
itemize  the  loans  by  census  tract  or  county; 
but  you  will  have  to  itemize  the  data  by  type 
of  loan,  as  described  in  Ihe  -next  section. 

Type-of-Loan  Itemizatin  {Breakdown  of  Each 
Geographic  Grounding  InU.  Loan 
Categories— Columns  A-E) 

Column  A:  FmHA  and  VA  loans  on  l-to-4 
family  dwellings. 

1.  Report  (tf  t^olumn  A  loans  made  fqr  the 
purpose  oT  purchasing  residential  real 
property  for  l-to-4  families  if  the  loans  are 
secured  by  either  first  or  junior  liens  and  if 
they  are  insured  or  guaranted  by  FmHA  or 
VA.  Include  refinancings  (but  see  item  4 
under  "Data  to  be  Excluded"). 

2.  At  your  option,  you  may  report  in 
Column  A  any  FmHA  or  VA  loans  that  are 
made  for  home  improvement  purposes  but 
are  secured  by  a  first  lien,  if  you  normally 
classify  first-lien  loans  as  purchase  loans. 

3.  Do  not  report  FHA  loans  in  Column  A. 
At  your  option,  you  may  record  FHA  loans  or 
the  form  HMDA-2A.  "Optional  Record  of 
FHA  loans." 

Column  B:  Conventional  home  purchase 
loans  on  l-to-4  family  dwellings. 

1.  Report  in  Column  B  conventional  loans 
(all  loans  other  than  FmHA  and  VA  loans) 
made  for  the  purpose  of  purchasing 
residential  real  property  for  1  to  4  families  if 
the  loans  are  secured  by  either  first  or  junior 
liens.  Include  refinancing  (but  see  item  4 
under  "Data  to  be  Excluded"). 

2.  At  your  option,  you  may  report  in  this 
column  any  conventional  loans  that  are  made 
for  home  improvement  purposes  but  that  are 
secured  by  a  first  lien,  if  you  normally 
classify  Rrst-lien  loans  as  purchase  loans. 

Column  C:  Home  improvement  loans  on  1- 
to-4  family  dwellings. 

1.  Report  in  Column  C  only  loans,  including 
refinancings,  that: 

a.  are  to  be  used  for  repairing, 
rehabilitating,  or  remodeling  residential 
dwellings,  and 

b.  are  recorded  on  your  books  as  home 
improvement  loans. 

2.  Include  home  equity  loans  or  lines  of 
credit  in  Column  C  only  if  they  meet  these 
two  tests.  Show  the  amount  as  recorded  on 
your  books. 

3.  Include  both  secured  and  unsecured 
loans. 

4.  You  may  include  unpaid  finance  chai;ges 
in  the  "total  dollar  amount." 

5.  Do  not  report  FHA  loans  in  Colunrn  C.  At 
your  option,  you  may  report  FHA  loans  on 
the  form  HMDA-2A,  "Optional  Record  of 
FHA  Loans." 

Column  D:  Loans  on  multi-family  dwellings 
(5  or  more  Tamilies). 

1.  Report  in  Column  D  all  loans  on 
dwellings  for  5  or  more  families,  including 
both  loans  for  home  purchase  and  loans  for 
home  improvement. 

2.  Do  not  report  FHA  loans  in  Column  D.  At 
your  option,  you  may  report  FHA  loans  on 
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the  fonn  HMDA-2A,  "Optional  Record  of 
FHA  Loans." 

Column  E:  Non-occupant  loans  on  l-to-4 
family  dwellings. 

1.  Report  in  Cktlumn  E  any  home  purchase 
and  home  improvement  loans  on  l-to-4  family 
dwellings  (listed  in  columns  A,  B,  and  C)  that , 
were  made  to  borrowers  who  indicated  at  the 
time  of  the  loan  application  that  they  did  not 
intend  to  use  the  property  as  a  principal 
dwelling 

2.  Do  not  complete  Colimm  E  for  loans  that 
you  report  under  Section  2  (Loans  on  All 
Property  Located  Elsewhere),  in  either  Part  A 
(Originations]  or  Part  B  (Purchases). 

3.  In  completing  Part  B.  you  may  assume 
that  a  loan  purchase  does  not  fall  within  this 
non-occupant  category,  unless  your  records 
contain  information  to  the  contrary. 
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MORTGAGE  LOAN  DISCLOSURE  STATEMENT,  FORM  HMDA-2 

FOR  USE  BY:  •  MORTGAGE  BANKING  SUBSIDIARIES  OF  HOLDING  COMPANIES 

•  SAVINGS  AND  LOAN  SERVICE  CORPORATIONS 
Part  A— Originations      Report  for  loans  made  in  19 


Control  Number  (agericy  use  only) 


Reporting  Institution 


Enforcement  Agency  for  this  Institution 


Approval  axpirM 

This  rtport  It  raqulrtd  by  Kw  (12 
use  2801  -2810  and  12  CFR  203) 


-11 


MSA/PMSA  (location  of  property) 
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Name  of  Parant  Company 

Section.  1— Loans  on  Property  Located  within  those  MSAs/PMSAs  In  which  Institution  has  Home  or  Branch  Offices 
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Nama  of  Parson  Complattno  Form 
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MORTGAGE  LOAN  DISCLOSURE  STATEMENT,  FORM  HMDA-2 

FOR  USE  BY:  •  MORTGAGE  BANKING  SUBSIDIARIES  OF  HOLDING  COMPANIES 

•  SAVINGS  AND  LOAN  SERVICE  CORPORATIONS 
Part  B— Purchases      Report  for  loans  made  In  19 


Reporting  Institution 


Enforcement  Agency  for  this  institution 


Control  Numt>er  (agency  use  only) 

I      I      I      I      I      I      I      I      l-l      I      I      I      l-l      I 
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Section  1— Loans  on  Propeity  Located  wHhln  tttose  MSAa/PMSAs  In  whidi  hwtltiitlon  has  Home  or  Branch  OHIces 


Lmim  on  1't»4  FimHy  DwMling* 

^ 

Ham*  PurchiM  Loans 

C 

S  or  Mora  FanHliat 
(homa  purchaaaa  and 
noma  Improvamant) 

D 

Wh«ra  Propwty  Loc«(«d 

FmHAandVA 

A 

B 

on  1-I04  Family  Dwalling* 
from  column*  A.  B  and  C 

E 

COUNTY  (lunw)  Whw*  Pnwwty  LOMM 

Naof 

Loan* 

Total  Dollar  Anount 
(thouaands) 

N0.0« 

Loana 

Total  Dollar  Amount 
(ttiouaands) 

Naof 
Loana 

Total  Dollar  Amount 
(thouaanda) 

NO.  Of 

Loan* 

Total  Dollar  Amount 

No.  of 
Loan* 

Total  Dollar  Amount 
(thouaanda) 

' 

■ 

■ 

■ 

MSA/PMSA  TOTAL 

Section  2— Loens  en  All  Property  Located  Elset«here 
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Instructions  to  Mortgage  Banking 
Subsidiaries  of  Holding  Companies  and  to 
Savings  and  Loan  Service  Corporations  for 
Completing  Form  HMDA-2A,  'XJptional 
Record  of  FHA  Loans" 

Who  May  Use  This  Fonn 

Mortgage  banking  subsidiaries  of  bank  or 
saving  and  loan  holding  companies  are  not 
required  to  report  data  on  FHA  Title  I  (home 
improvement)  or  FHA  Title  U  (home 
purchase)  loans.  At  their  option,  however. 


they  may  record  FHA  loans  on  form  HMDA- 
2A  and  make  the  form  available  to  the  public 
along  with  their  HMDA-2  disclosure 
statement. 

Data  to  be  Shown 

1.  For  loans  that  you  originate,  see  the 
instructions  that  are  provided  for  the  form 
HMDA-2  under  "Ge^aphic  Itemization." 
Report  the  number  and  total  dollar  amount  of 
FHA  home  purchase  loans  in  Column  1  and 
FHA  home  improvement  loans  in  Column  2. 


Include  loans  on  bodi  l-to-4  family  dwellings 
and  multi-family  dwellings. 

2.  For  loans  that  you  purchase,  see  the 
instructions  that  are  provided  for  the  form 
HMDA-2  under  "Geographic  Itemization." 
Report  the  number  and  total  dollar  amount  of 
FHA  home  purdiase  loans  in  Column  3  and 
FHA  home  improvement  loans  in  Column  4. 
Include  loans  on  both  l-to-4  family  dwellings 
and  multi-family  dwellings. 
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OPTIONAL  MORTGAGE  LOAN  DISCLOSURE  STATEMENT.  FORM  HMDA-2A 

FOR  USE  BY:  .  MORTGAGE  BANKING  SUBSIDIARIES  OF  HOLDING  COMPANIES 
.  SAVINGS  AND  LOAN  SERVICE  CORPORATIONS 

Kecord  of  FHA  loans  made  in  19 

Institution  Enforcement  Agency  for  this  Institution 
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Section  1  —  Loans  on  Property  Located  within  those  MSAs/FMSAs  in  which  Lnstitntion  has  K»e  or  Branch  Offices 
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Appendix  B— Federal  Supenwary 
Agende* 

The  following  ligf  indicates  the  federal 
agency  responsibte  lor  compliance  by  classes 
of  institQtioiu.  Queetions  should  be  directed 
to  the  appropriate  agency.- 

National  Banks 

Comptroller  of  the  Currency,  Office  of 
Cust  imer  and  Community  Programs. 
■   Washington.  DC  20219 

State  Member  Banks  and  Mortgage  Banking 
Subsidiones  of  Bonk  Holding  Companies 

Federal  Reserve  Bank  serving  the  district  In 
which  the  state  member  bank  or  mortgage 
banking  subsidiary  is  located. 

Nonmember  Insured  Banks  (except  for 
Federal  Sa  vings  Banks) 

Federal  Deposit  Insurance  Corporation 
Regional  Director  for  the  region  in  which  the 
bapk  is  located. 

Savings  Institutions  Insured  by  the  FSUC. 
Mortgage  Banking  Subsidiaries  of  Savings 
and  Loan  Holding  Companies.  Savings  and 
Loan  Service  Corporations,  and  Members  of 
the  FHLB  System  (except  for  State  Savings 
Banks  insured  by  FDIC) 

The  Federal  Home  Loan  Bank  Board 
Supervisory  Agent  in  the  disrict  ia  which  the 
institution  is  located. 

Credit  Unions 

Office  of  Consumer  Affairs.  National  Credit 
Union  Ai^inistration.  1776  G  Street 
NW.,  Washington.  DC  2045B. 

Other  Financial  Institutions 

Federal  Deposit  Insurance  Corporation 
Regional  Director  for  the  regipn  in  which  the 
institution  is  located. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  May  9, 1888. 
Williaai  W.  Wiias, 
Secretary  of  the  Board. 
|FR  Doc.  88-10716  Piled  5-12-88:  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  38 

[Docket  No.  M-NM-30-AD) 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-10-10,  -tOF,  -IS, 
-  30,  -30F.  -40.  and  KC-10A  (Military) 
Series  Airplanes,  Fuselage  Numtters  1 
Through  400 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
[NPRM).  

SUMMANv:  This  notice  proposes  to  revise 
an  existing  airworthiness  directive  (AD), 
applicable  to  McDonnell  Douglas  Model 
DC-10-10,  -lOF.  -15.  -30.  -30F.  -40.  and 


KC-lOA  [Military)  series  airplanes, 
which  currently  requires  a  one-time 
inspection  of  the  inboard  and  outboard 
flap  vane  primary  (aft)  attach  bolts  and 
nuts,  and  replaoenient,  if  necessary.  This 
action  would  require  more  detailed 
repetitive  inspections  of  the  attach  bolts 
and  nuts,  and  would  provide  for  an 
installation  that  would  constitute 
terminating  action  for  the  repetitive 
inspection  requirement  of  this  AD.  This 
proposal  is  prompted  by  the  inflight  loss 
of  portions  of  the  outboard  flap  vane 
due  to  a  cracked  and  corroded  nut  and 
missing  attach  bolt  make  of  H-11  steel. 
This  conditioo.  if  not  corrected  could 
result  in  the  separation  of  an  inboard  or 
outboard  flap  vane  from  the  wing. 
DATES:  Comments  must  be  received  no 
later  than  July  8, 1988. 
ADDRESS:  Send  ceounenta  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Adminivtration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attn:  ANM-103).  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
30-AD,  17900  Pacific  Highway  South.  C- 
68966.  Seattle,  Washington  9816a  The 
applicable  service  information  may  be 
obtained  from  McDonnell  Douglas 
Corporation.  3855  Lakewood,  Boulevard, 
Long  Beach.  California  90B46,  Attention: 
Director  of  Pubhcations,  Cl-LOO  (54-60). 
This  information  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
17900  Pacinc  Highway  Souths  Seattle, 
Waahington.  or  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  4344 
Donald  Douglas  Drive,  Long  Beach, 
California. 

FON  FURTHEK  INFORMATION  CONTACT: 
Mr.  Maurice  Cook.  Aerospace  Engineer, 
Airframe  Branch,  ANM-121L.  FAA. 
Northwest  Mountain  Region,  Los 
Angeles  Aircraft  Certification  Office, 
4344  Donald  Douglas  Drive,  Long  Beach, 
California,  90806;  telephone  (213)  514- 
6319. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
mumber  and  be  submitted  in  duplicate 
to  the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available. 
both  before  and  after  the  closing  date 


for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NRRM) 
by  sulnnitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attn:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM,-30-AD,  17960  Pacific 
Highway  South.  0-68066,  Seattle. 
Washington  9816a 

Discussion 

On  December  16, 1987,  FAA  issued 
AD  88-01-05,  Amendment  39-5816  (52 
FR  48673;  December  24, 1987).  to  require 
a  one-time  inspection  of  the  inboard  and 
outboard  flap  vane  (u-imary  (aft)  attach 
bolts  and  nuts,  and  replacement,  if 
necessary,  in  accordance  with  Phase  I. 
Accomplishment  Instructions,  of 
McDonnell  Douglas  DC-10  Alert  Service 
Bulletin  No.  A57-107.  dated  June  22. 
1987. 

"Hiat  action  was  prompted  by  an 
incident  where  an  operator  of  a  Model 
DC-10  series  airplane  lost  sections  of  an 
outboard  flap  vane  during  flight. 
Investigation  revealed  that  the  nut  for 
the  primary  (aft)  bolt  attaching  the  vane 
to  the  support  at  track  2  was  severely 
corroded  and  split;  the  primary  bolt  was 
not  found.  The  attach  bolt  and  nut  were 
fabricated  from  high  strength  steel. 
Analysis  attributed  the  nut  failure  to 
corrosion.  Corrosion  in  the  attach  bolt 
and  nut  assemblies,  if  not  detected  and 
corrected,  could  lead  to  loss  of  the 
inboard  or  outboard  flaps  vanes  from 
the  wing. 

AD  88-01-05  was  issued  without 
public  notice,  due  to  its  emergency 
status.  Accordingly,  long  term  inspection 
requirements  were  not  included  in  the 
AD  since  public  notice  must  be  provided 
for  such  action. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Service  Bulletin 
A57-107,  Revision  1.  dated  June  26, 1987. 
and  Revision  2,  dated  September  3, 1987. 
which  described  procedures  for 
inspection  and  replacement,  if 
necessary,  of  corroded,  cracked,  or 
broken  flap  vane  primary  attach  nuts 
and  bolts. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  revise  AD  88-01-05  to 
require  repetitive  inspections  and 
replacement,  if  necessary,  of  these  nuts 
and  bolts,  in  accordance  with  Phase  II  of 
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the  service  bulletins  previously 
mentioned.  In  addition,  replacement  of 
the  bolts  with  Inconel  bolts,  and 
replacement  of  the  nuts  with  A286  CRES 
nuts,  in  accordance  with  Phase  III  of  the 
McDonnell  Douglas  service  bulletins, 
would  constitute  terminating  acti(m  for 
the  repetitive  inspection  requirements  of 
the  proposed  AD. 

It  is  estimated  that  213  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD.  that  it  would  take  approximately  6 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
The  cost  of  replacements  parts  would  be 
$l,8(n  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estnnated  to  be 
$434.52a 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Feder&l  Aviation  Act  of 
1958.  as  amended  (49  U.S.C.  1301.  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject  Thus  in  accordance  with 
Executive  Order  12812.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment  | 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26. 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility' Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any.  Model  DC-10  series  airplane  are 
operated  by  small  entities.  A  copy  of 
draft  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39-13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  10e(g)  (Revi8«d  Pub.  L  97-44% 
lanuary  12, 1983]:  and  14  CFR  11.89. 

S  39.13    [Amended] 

2.  By  revising  AD  88-01-05. 
Amendment  39-5816  (52  FR  48673; 
December  24. 1967),  as  follows: 

McOonneO  Douglas:  Applies  to  McDonnell 
Douglas  Model  DC-lO-ia  -lOF,  -15.  -30, 
-30F.  -40,  and  KC-lOA  (Military)  series 
airplanes,  Fuselage  Nunil>ers  1  through 
400,  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  inboard  and  outboard  flap  vane 

separation  due  to  loose,  broken  or  corroded. 

primary  (aft)  attach  Ixilts  or  nuts,  accomplish 

the  following: 

A.  Within  15  days  after  the  effective  date 
of  Amendment  39-5816  Qanuary  20, 1988], 
unless  accomplished  since  )une  8, 1987, 
inspect  the  flap  vane  primary  (aft]  attach 
bolts  and  nuts  in  accordance  with  the  Phase 
I.  Accomplishment  Instructions,  of  McDonnell 
Douglas  DC-10  Alert  Service  Bulletin  No. 
A57-107,  dated  June  22, 1987. 

B.  Within  60  days  after  the  effective  date  of 
this  amendment  unless  accomplished  since 
June  6, 1987.  and  thereafter  at  intervals  not  to 
exceed  two  years,  inspect  the  flap  vane 
primary  (aft)  attach  bolts  and  nuts  in 
accordance  with  the  Phase  II, 
Accomplishment  Instructions,  of  McDonnell 
Douglas  DC-10  Alert  Service  Bulletin  No. 
A57-107,  Revision  1,  dated  )une  26, 1987,  or 
Revision  2,  dated  September  3, 1967. 

C.  If  cracked,  broken,  or  corroded  bolts  or 
nuts  are  found,  during  the  inspections 
required  by  paragraphs  A.,  or  B..  above, 
before  further  flight  replace  with  airworthy 
bolts  and  nuts  in  accordance  with  Phase  I  or 
D,  Accomplishment  Instructions  of 
McDonnell  Douglas  DC-10  Alert  Service 
Bulletin  No.  A57-107,  Revision  1,  dated  June    • 
28. 1987.  or  Revision  2,  dated  September  3, 
1987. 

D.  Replacement  of  primary  (aft)  inboard 
and  outl)oard  flap  vane  attach  bolts  and  nuts 
with  Inconel  bolts  and  A286  CRES  nuts,  in 
accordance  with  Phase  III,  Accomplishment 
Instructions  of  McDonnell  Douglas  DC-10 
Alert  Service  Bulletin  No.  A57-107,  Revision 
1,  dated  )une  26, 1987,  or  Revision  2,  dated 
Septeml>er  3, 1987,  constitutes  terminating 
action  for  the  repetitive  inspection 
requirement  of  this  AD. 

E.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

F.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard. 
Long  Beach,  California  90846,  Attention: 


Director  of  Publications.  Cl-LOO  (54-60). 
These  dociunents  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region, 
17900  Pacific  Highway  South,  Seattle, 
Washington,  or  at  the  FAA  Los  Angeles 
Aircraft  Certification  Office.  4344 
Donald  Douglas  Drive,  Long  Beach. 
California. 

Issued  in  Seattle,  Washington,  on  May  3. 
19e& 

Frwiwick  M.  Isom:. 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc  88-10706  Filed  5-12-86: 8:45  am] 
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14  CFR  Part  71 

[Airapaoe  Docket  No.  ••-AEA-2] 

Proposad  Eatablishment  of  Transltton 
Araa,  LaRoy,  NY 

agency:  Federal  Aviation 
Administi-ation  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

•ummary:  lliis  notice  proposes  to 
establish  a  transition  area  at  LeRoy,  NY. 
to  accommodate  a  new  VOR-A 
Standard  Instrument  Approach 
Procedure  to  the  LeRoy  Airport.  The 
proposed  establishment  of  the  transition 
area  is  to  provide  additional  protected 
airspace  for  aircraft  departing/arriving 
under  Instrument  Flight  Rules  (IFR). 

DATE:  Comments  must  be  received  on  or 
before  June  27, 1988. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Glenn  A.  Bales, 
Manager,  Airspace  and  Procedures 
Branch.  AEA-530,  Federal  Aviation 
Administration,  Docket  No.  88-AEA-2. 
Fitzgerald  Federal  Building,  John  P. 
Kennedy  International  Ain)ort,  Jamaica. 
New  York  11430. 

The  official  dockets  may  be  examined 
in  the  Office  of  Regional  Counsel. 
Federal  Aviation  Administration, 
Fitzgerald  Federal  Building  (formerly 
Federal  Building),  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  and  Procedures  Branch. 
AEA-530,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Fitzgerald 
Federal  Building  J.F.K.  International 
Airport,  Jamaica,  New  Yoric  11430; 
Telephone:  (718)  917-1230. 

FOR  FURTHER  INFORMATK>N  CONTACT: 

Glenn  A.  Bales,  Airspace  and 
Procedures  Branch,  AEA-530.  Air 
Traffic  Division,  Federal  Aviation 
Administration,  Fitzgerald  Federal 
Building,  J.F.K.  International  Airport. 


Jamaica,  New  York  11436;  Telephone: 
(718)  917-1230. 

SUPPtEMENTARY  information: 
QMnments  Invited 

Interested  parties  are  invited  to 
participate  in  diis  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  argimients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
preisented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self  addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  88- 
AEA-2."  The  postcard  will  be  date/time 
stamped  and  returned  to  the  commenter. 
All'communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  m  the  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
eadh  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NIVMs 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
Regional  Counsel,  AEA-7,  Federal 
Aviation  Administration,  Fitzgerald 
Federal  Building,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
establish  a  transition  area  at  LeRoy,  NY, 
to  accommodate  a  new  VOR-A 
Standard  Instrument  Approach 
Procedure  that  has  been  developed  to 
the  LeRoy  Airport.  On  February  9. 1987, 


the  FAA  circularized  a  notice  (Airspace 
Case  No.  8ft-AEA-019-NR),  advising  the 
public  of  the  new  VOR-A  approach.  In 
terested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  The  proposed 
establishment  of  the  transition  area  is  to 
provide  protected  airspace  for  aircraft 
arriving  and  departing  under  Instrument 
Fli^t  Rules  (IFR). 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  repubtished  in 
Handbook  7400.6D  dated  January  2, 
1988. 

The  FAA  has  determined  that  this 
amendment  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It 
therefore:  (1)  Is  not  a  "major  rule"  imder 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3]  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  area. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71>-DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a],  1510: 
Executive  Order  10854: 49  U.S.C.  106(g] 
(Revised  Pub.  L.  97--M9.  January  12, 1983):  14 
CFR  11.69. 


871.1*1    [AmwtdMl] 

2.  Section  71.181  is  amended  as 
follows: 

LeRoy.  NY  [New] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5  mile  radius 
of  the  center,  lat.  42°58'52"N..  long. 
77°56'20"W.,  of  the  auport  and  within  3  miles 


each  side  of  the  Geneseo  VORTAC,  lat. 
42*50'04"N..  long.  7r43'59"W..  323*  radial, 
extending  from  the  LeRoy  Airport  5  mile 
radius  area  to  eleven  (11)  miles  southeast  of 
the  airport:  excluding  that  portion  within  the 
Rochester.  NY,  Transition  Area. 

Issued  in  Jamaica,  New  York,  on  April  21, 
1988. 

John  D.  Canoles. 
Manager,  Air  Traffic  Division. 
[FR  Doc.  88-10707  Filed  5-12-88;  8:45  am] 

BiUJNO  COOE  4S10-19^ 


14  CFR  Part  71 

[Atrepace  Oeefcet  No.  M-AGL-5] 

Proposed  Transition  Area 
-  EstabUshnMnt;  Satam.  OH 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUamARY:  This  notice  proposes  to 
establish  the  Salem,  OH,  transition  area 
to  accommodate  a  new  VOR-A 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Salem  Airpark,  Inc. 
Airport,  Salem,  OH.  The  intended  effect 
of  this  action  is  to  ensure  segregation  of 
the  aircraft  using  approadi  procedures 
in  instrument  conditions  from  other 
aircraft  operating  under  visual  weather 
conditions  in  controlled  airspace. 
DATE:  Comments  must  be  received  on  or 
before  June  6, 1988. 
ADDRESS:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Regional 
Counsel,  AGL-7,  Attn:  Rules  Docket  No. 
88-AGL-5,  2300  East  Devon  Avenue, 
Des  Plaines,  Illinois  60016. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division,  Airspace 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT 
Harold  G.  Hale,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (312)  694-7360. 
SUPPtEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
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supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regualtory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  88-AGL-5."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  Ail 
communications  received  before  the 
speciHed  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket, 
FAA,  Great  Lakes  Region,  Office  of 
Regional  Counsel.  2300  ^st  Devon 
Avenue,  des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  Filed  in  the  docket 

Availability  of  NPRM't 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
PubUc  Affairs,  Attention:  Public 
Information  Center.  APA-430, 800 
Independence  Avenue  SW., 
Washington.  DC  20591,  or  by  calling 
(202)  426-6058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRKTs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  a  transition  area 
airspace  near  Salem.  OH. 

The  development  of  this  new  VOR-A 
SIAP  requires  that  the  FAA  designate 
airspace  to  ensure  that  the  procedure 
will  be  contained  within  controlled 
airspace.  The  minimum  descent  altitude 
for  this  procedure  may  be  established 
below  the  floor  of  the  700-foot  controlled 
airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  vrill 


enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
appficable  visual  flight  Rule 
requirements. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  repubished  in 
Handbook  7400.6D  dated  January  4, 
1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
imder  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  28, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

The  Proposad  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  134a(a],  1354(a),  1610; 
Executive  Order  10854;  49  U.S.C  l(W(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

<  71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Seism,  OH  (New] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6-mile  radius 
of  the  Salem  Airpark.  Inc.  Airport.  Salem, 
OH,  (lat.  40'56'55"N.  long.  80'51'38"W.),  and 
«vithin  2  miles  each  side  of  the  Akron,  OH 
VOR/DME 126  radial,  extending  from  the  6- 
mile  radius  area  to  7  miles  northwest  of 
Salem  Airpark,  Inc.  Airport,  excluding  that 
portion  within  the  Youngstown,  OH,  Alliance, 
OH,  and  North  Lima.  OH  transition  areas. 

Issued  in  Des  Plaines,  Illinois,  on  April  21, 
1988. 

Teddy  W.  Buicham, 

Manager,  Air  Traffic  Division. 

[FR  Doc  88-10706  Filed  5-12-88;  &-45  am] 
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14  CFR  Part  71 

[Airspace  Docket  Na  SS-AQL-«] 

Proposed  Transition  Area  Alteration; 
Ft  McCoy,  Wl 

AQENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACnON:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to  alter 
the  existing  Ft.  McCoy,  WI,  transition 
area  to  accommodate  both  military  and 
civil  aircraft  utilizing  the  existing  NDB 
RWY  29  Standard  Instrument  Approach 
Procedure  (SIAP)  to  McCoy  Army 
Airfield.  Ft.  McCoy.  WI. 

The  intended  effect  of  this  action  is  to 
ensure  segregation  of  the  aircraft  using 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
under  visual  weather  conditions  in 
controlled  airspace. 

DATE  Comments  must  be  received  on  or 
before  June  9, 1988. 

ADDRESS:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Regional 
Counsel,  AGL-7,  Attn:  Rules  Docket  No. 
88-AGL-6,  2300  East  Devon  Avenue. 
Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
hi  the  Office  of  the  Regional  Counsel. 
Federal  Aviation  Adndnistration.  2300 
East  Devon  Avenue.  Des  Raines, 
Dlinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division,  Airspace 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHCR  IWFORMATIOM  CONTACT: 

Harold  G.  Hale,  Air  Traffic  Division, 
Airspace  Brandi,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  iHaines,  Dlinois 
60018.  telephone  (312)  694-7360. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic  environmental, 
and  energy  aspects  of  the  proposal. 
Commimications  should  identify  the 
sirspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 


acknowledge  receipt  of  theb  conunents 
on  this  notice  most  submit  with  those 
comments  a  self-eddressed.  stamped 
postcard  on  whidi  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  8&-AGL-6."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
conunents  submitted  will  be  avaUable 
for  examination  in  the  Rules  Docket 
FAA,  Great  Lakes  Region,  Office  of 
Regional  Counsel  2300  Bast  Devon 
Avenue,  Des  Maines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvailabiUtyofNPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-43a  800 
Independence  Avenue  SW., 
Washington.  DC  20591.  or  by  calling 
(202)  42ft-805&  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  Na  11-2.  which 
describes  the  sf^Ucation  procedure. 

TheProposal 

Hie  FAA  is  considering  an 
amendment  to  i  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  the  designated 
transition  area  airspace  near  Ft  McCoy. 
WL 

llie  present  transition  area  is  being 
modified  to  accommodate  aircraft 
utilizing  the  NDB  RWY  29  SIAP.  The 
modification  consists  of  retahiing  the  11 
mile  radius  and  eliminating  the  existing 
transition  area  extension  and  returning 
that  portion  of  the  airspace  to  a  non- 
controUed  status. 

McCoy  Army  Airfield  requested  the 
Federal  Aviation  Administration  (FAA) 
to  review  a  proposal  to  include  the 
existing  McCoy  (CMY)  Nondirectional 
Radio  Beacon  (NDB)  into  the  National 
Airspace  System  (NAS).  The  intent  of 
the  action  was  to  provide  a  dual  use 
military/civil  NDB  RWY  29  SIAP  to 
McCoy  Army  Airfield.  This  review  was 
accomplished  under  a  separate  study  to 
the  public.  The  airspace  case  number 
was  87-AGLr-l^-NR. 


The  modification  of  the  procedure 
required  the  FAA  to  alter  the  designated 
airspace  to  insure  that  the  procediue 
will  be  contained  within  controlled 
airspace.  The  minimum  descent  altitude 
for  this  procedure  may  be  established 
below  the  floor  of  the  700-foot  controlled 
airapace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  nile 
reqtiirements. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4. 
1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  firequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Rc^atoiy 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluatioa  as  the  anticipated  impact  is 
so  minimaL  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibilify  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART71-{AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854: 49  U.S.C  10e(g) 
(Revised  Pub.  L  97-449,  January  12. 1983):  14 
CFR  11.69. 

§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Ft  McCoy,  WI  [RmdMd] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  witliin  an  11  mile 
radius  of  the  McCoy  Army  Airfield  (Lat 
43*57'3e'  N.,  Long.  90*44'12'  W.)  excluding 
that  portion  that  overlies  the  La  Crosse,  WL 
transition  ares. 


Issued  in  Des  Plaines,  Illinois,  oo  April  25. 
1968. 

Toddy  W.Burefaam, 

Manager,  Air  Tri/ffic  Division. 

[FR  Doc.  88-10709  Filed  5-12-88;  8:45am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  SO,  51.  and  58 

[AI>-fRL-337»-S] 

Proposed  Decision  Not  To  Revise  ttw 
National  Ambient  Ak  Ouamy 
Standards  for  Sulfur  Oxidss  (Sulfur 
Dioxide) 

AQSNCV:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Public  hearing  announcement 

SUMMARY:  On  April  26. 1988.  EPA 
proposed  not  to  revise  the  national 
ambient  air  quality  standards  for  sulfur 
oxides  (sulfur  dioxide)  (53  FR  14926).  In 
that  same  notice.  EPA  also  solicited 
public  comment  on  an  alternative  of 
adding  a  1-hour  primary  standard  of  0.4 
ppm  as  well  as  other  revisions  to  the 
remaining  standards  if  EPA  promulgated 
a  1-hour  standard.  In  accordance  with 
section  307(d)(5)  of  the  Clesn  Air  Act 
today's  notice  is  to  aimounce  a  public 
hearing  to  be  held  in  Washington.  DC 
for  the  purpose  of  receiving  public 
comment  on  the  proposed  decision  as 
well  as  the  alternative.  EPA  will  also 
take  public  comment  at  the  hearing  on 
the  proposed  revisions  to  the  significant 
harm  levels  and  associated  episode 
contingency  plan  guidance  (40  CFR  Part 
51).  the  Pollutant  Standards  Index  for 
SQi  (40  CFR  Part  58),  and  certain 
monitoring  and  reporting  requirements 
(40  CFR  Part  58)  that  were  also 
announced  on  April  26, 1988  (53  FR 
14926). 

DATE  The  hearing  will  be  on  June  10, 
1988  beginning  at  9:30  a.m. 
ADDRESS:  The  hearing  will  be  held  at  the 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Education  Center 
Auditorium,  Washington,  DC. 
TOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  H.  Haines,  Air  Quality 
Management  Division,  Office  of  Air 
Quality  Planning  and  Standards,  U.S. 
Environmental  Protection  Agency,  Mail 
Drop  12,  Research  Triangle  Paric,  NC 
27711.  Telephone  (919)  541-5533  (FTS 
629-5533). 
SUPI»LEMENTARY  INFORMATION: 

Individuals  planning  to  make  oral 
presentations  at  the  hearing  should 
notify  John  H.  Haines,  at  the  above 
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address,  by  June  7,  I9e&  Oral 
presentetiofu  will  be  limited  to  15 
minutes  each.  Any  member  of  the  pohlic 
may  file  a  written  statement  before, 
during,  or  within  30  days  after  the 
hearing.  Written  stetements  (duplicate 
copies  preferred)  should  be  addreseeJ 
to:  Central  Docket  Section  (A-130). 
Environmental  Protection  Agency.  Attn: 
Dodcet  Na  A-M-0. 401 M  Sbect  SW, 
Washington,  DC  20Ma 

A  veroatim  transcript  of  the  hearing 
and  written  stataneBts  will  be  availsole 
for  inspection  (Docket  No.  A-84-25) 
between  8: 00  a  jn.  and  3300  p.m.  en 
weekdays  at  the  Central  Docket  Section, 
Euvlruiuuental  Protection  Agency.  South 
Conference  Center.  Room  4. 401  M 
Street  SW.,  Washington,  DC 

List  of  Subjects  in  40  CFR  Part  50 

Intergovenunental  relations.  Air! 
pollution  control  Carbon  monoxide. 
Ozone.  Sulfur  oxides.  Particulate  jnatter. 
Nitrogen  dioxtdc  Lead. 

Date:Ui]ra,ian.  I 


MV 
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Acting  AaaialaiH.  AdminhtreiorforAh-tmd 
Radiation. 

[FR  Doc  88-10723  Ried  5-12-88;  8:45  an] 
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[Ganem  Docket  Ho.  8S-961 

Amandmaiit  of  Vm  OommiMioa's 
Rutos  ReMKr*  to  AMocalion  of  tlw 
84»-«51/t94-M6  MHz  Bands 


:  Federal  Communications 
Commissicm. 
action:  Proposed  nik. 


:  This  action  proposes  to 
amend  Ae  Commission's  Rules  to  permit 
use  of  four  megahertz  of  reserve 
spectrum  at  849-651/894-806  MHz  for  an 
air-to-ground  service  interconnected 
with  the  Public  Switched  Telephone 
Network  (PSTN).  This  action  also  j 
proposes  licensing  policies  and 
technical  guidelines  for  the  air-to-groxmd 
service.  The  objective  of  this  action  is  to 
satisfy  demand  for  a  hi^i-^Mlity,  public 
radiotelephone  service  aboard 
commercial  aircraft 

DATBS:  Comments  are  due  July  1, 1088. 
Reply  ooraments  are  due  Angnst  1, 1968. 
AOONCSS.  Federal  Communications 
Commission.  Washington,  DC  20554. 
FON  FURTHn  MFOMMATION  CONTACT: 

Julius  Knapp,  telephone  (202)  853-8106 
or  Rodney  Small,  telephone  (202)  869- 
8116. 


summaanr  of  die  CommiarioB's  ft^osed 
Rule  fai  General  Dodcat  88-06,  FCC  86- 
66,  Adopted  Ifebmaiy  2$.  1986.  and 
Releasad  Aprfl  27. 1068. 

Hie  biB  text  of  this  Onmmission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
die  FCC  Dockets  Branch  (Roam  239], 
1919  M  Street.  NW^  Washiagtoa  DC 
The  complete  text  of  this  dedsion  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Tivnscription  Service. 
(202)  857-380a  2100  U  Street.  NW,  Sidte 
14a  Washbigton  ZX:  20037. 

llie  coHetfdon  of  infonnatian 
requirement  contained  in  this  proposed 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3S04(h)  of  the  Paperwork 
Reduction  Act  Penons  wishing  to 
comment  on  diis  collection  of 
information  retiuirement  should  direct 
their  oomments  to  die  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Attentioa:  Desk  Officer  for  Federal 
Corannmtcations  Commisson. 

Summary  of  ftoposed  Buls 

1.  In  die  Report  and  Order  adopted  on 
July  a«.  1988  in  Generri  Docket  Noe.  84- 
1231,  84-1233,  and  84-1234  (51  FR  37390; 
10/22/86),  die  Connyesion  aHooatad  28 
megahertz  of  800/000  MHx  land  mobile 
reaarwa  spactrsn  to  various  seivicos, 
but  left  die  8»-8St/804-8e6  MHs  bands 
temporarily  unallooated  The 
CnpuiriwOTi  atated  that  the  849-681/ 
894-806  MHz  bands  would  be 
considered  for  either  a  joint  Canadian/ 
United  ^ales  mtMie  sateliite  system  or 
a  variety  of  other  possible  services.  The 
two  services  specifically  mentioned 
were  Basic  Exchange 
TelecoawnmicatiqHS  Radiotelephone 
Service  (KTRS)  and  air-to-ground 
service  interconnected  witt  the  PSTN. 

2.  The  United  States  and  Canadian 
Governments  have  held  extensive 
discussions  on  possible  use  of  the  649- 
851/894-606  MHz  bands  as  an  adjtaict  to 
a  joint  United  States/Canadian  mobile 
satellite  system  operating  at  L-band 
(1545-1558.5/1646.5-1880  MHz).  At  diis 
time  there  appears  to  be  little  prospect 
of  agreement  on  use  of  the  four 
megahertz  in  a  joint  system.  We  remain 
convinced  that  a  joint  United  States/ 
Canadian  mobile-satellite  system  can  be 
implemented  entirely  in  the  L-band.  We 
therefore  conclude  that  the  849-851/884- 
896  MHz  bands  are  better  allocated  for 
other  purposes. 

3.  We  are  disinclined  to  allocate  tMs 
spectram  for  sen  ices  that  have  abeady 
received  an  allocation  from  the  land 
mobile  reserve.  Specifically,  we  have 


afaaady  allocatad  spaotnnn  in  ths^OO/ 
900  MHs  rmioB  ibr  tba  odfadar  aervice 
and  die  pdvats  land  flMirib  sarvices. 
inclucBng  pstbBc  safety  sanrices.  Wa 
have  taken  aavatal  actions  to  ensure 
that  addidonal  re^aiiaaiants  {or  these 
services  are  aadsfied  first  by 
impkmentinB  spactnim  affidency  in  the 
existtng  800^  MHs  ^ocatioaB  rathar 
than  through  allocation  of  additional 
spectrum.  Fartbar,  wa  have  recently 
aUocated  ^lactnm  oatsida  of  the  land 
aobila  resarva  bn  BKTBS. 

4.  We  tharriiaie  balieva  tint  an  aiMo- 
groand  intaroonnactsd  service  may  be 
the  mast  appropriate  allocation  of  the 
remaining  four  magaheMx  of  reserve 
spectrum.  GTE  ^rfane,  Inc.  has 
operated  an  axpeiime^al  air-yoaad 
servioa  that  s  earns  to  deoMiRstrata  the 
technical  asdoaenemic  viability  of  aacfc 
a  seivica.  Acoordiii^,  are  are  proposing 
to sllocate  the 889  flBiyaOt  OOBMHs 
bands  for  aJMo-groBBdsgvica.  We  alao 
request  comment  on  whether  dis  public 
interest  would  be  better  served  under  a 
more  gsnarsJ  mobile  servica  aHocation. 
Such  aa  sHocatien  eoidd  permit  air-to- 
groond  or  other  types  of  moUla 
commimi  cations. 

5.  We  are  propoaing  to  license  two 
nationwide  air-to-pound  interoonneeted 
systems  of  two  megahertz  each.  Two 
systesM  will  foster  competition  tliat  we 
believe  will  provide  assurance  of  quality 
service  at  reasonable  rates  that  are 
responsive  to  umsumer  demand.  We 
request  oeouneiit  on  whether  the  service 
shoidd  be  legalatad  aa  eommon  carriage 
or  private  teleixmnuuiHcattons.  In  eidier 
case,  we  beBeiic  that  the  service  would 
not  be  subject  to  state  entry  or  rate 
regulation.  We  propose  to  establish  only 
minimal  technical  standards  to  ensure 
that  harmful  interference  is  not  caused 
to  other  services.  We  are  also  proposing 
to  permit  air-to-ground  licensees  to  o^er 
ancillary  services.  Finally,  we  are 
proposing  criteria  for  selection  of 
licensees. 

6.  This  proceeding  suggests  a  proposal 
which  may  significantly  impact  on  small 
entities.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980. 5  U.S.C  603, 
public  comment  is  requested  on  the 
initial  regulatory  flexibility  analysis  set 
out  in  the  Commission's  complete 
decision. 

7.  The  proposals  contained  herein 
have  been  analysed  with  respect  to  the 
Paperwork  Reduction  Act  of  1960  and 
fouad  to  imposs  a  new  or  modified 
information  cdlectioo  requirement  on 
the  pubBc  latpleaMBtatian  of  any  new 
or  modified  reqatremeat  wdl  be  subject 
to  approval  by  the  Office  of 
Management  and  Budget  a»  prescribed 
by  the  Act 


8.  This  is  a  jion-re8trictedjBotice.and 
commeift  rule  msAdBg  proceeding.  See 
i  l.Taiirfthe  CuuMilsrtoif  sHules,  97 
CFR^.tZSl.  fbrToles  governing 
permissible  ex  parte  coKlaiTts. 

9.  iTHS  action  is  tnenjiuisBaiA  In  47 
U.S.C.  154(i).  3B3W.  90Snj.  SOSlgJ.  and 
303(r). 

UstofSubJacU  in  47  €FK  Bait  2 

Table  of  frequency  allocabons. 

Federn 'GDmnanicSfiom  OinuifisnDn. 

jM.  KValker  Feasts  m. 

Acting  Secretary. 

[FR  Doc  a8-1068BT0ad  5-12-88: 8i45anJ 

SSi.  CODE  •7iS.ei-ll 


47CPRPnt1S 

[GSenersi  Dockalfto.  AT^aaOl 

OpomfiON4if -Radio  Fioquancy  Doaicoa 
Without  an  Indhriduai  ( 


agency:  i^ederal  GonnuaioatioDS 
Commission. 

summary:  This  action  extends  the  time 
for  filing  «eply  oenawnto  %e  Ihe  Notice 
of  Proposed  Rule  Making  (NPIM)  4a 
General  Docket  lita.  87-^8^  AeviaioB  of 
Part  15  of  the  Commissian^  ihdes 
regarding  Ihe  <«>eratiea  erfiodio 
frequency  devices  without  sn  iadMdaal 
license.  (Published  in  the  Federal 
Register  at  52  FR  47615,  December  15, 
1987).  This  action  is  in  responae  to 
Motions  for  Extension  of  Time  filed  by 
the  Consuner  EiecSrssncs  Geaup  of  4ie 
Electronic  Industries  Association  and 
for  other  pst6eK.  Xhey  requested 
additional  time  to  prepare  oatefrily 
analyzed  and  reasoned  caidies, 
particularly  in  Tight  oT  fhelate-JBled 
comments  by  the  U.S.  Department  of 
Commerce.  The  Commission  is 
extending  for  filing  rcg;ily  oomments  by 
30  days. 

DATE  Reply  ooouaents  are  due  June  6, 
1988. 


AOHMti:  Inderal  17a— nimiontions 
Commisaian,  Wnnhinftait  OC  20554. 

John  A.  Reed,  leiepbaBe<202)«S3-931I. 

action  Is  taken  pweoant  to  aodterity 
contained  te  ^  CFR  0241(a)(1)  and 
<a)(5). 

Order  Exiencfing  Time  to  File  Kep^ 
Coauneots 

AAipted:  Aprl  2S.  19BB. 

Released:  May  3, 1988. 

In  the  MaM«r«f  Kevistso-trfPaat  U-of  the 
rules  regardii\g  the  opetatiaB  of  xadio 
frequeiMy  deMces  without  aa  individual 
>Hcenae:<>ENOodket  No.  87-^89;  KM-SigS, 
.RM-625a,i 


By  Ihe'Cnictf'Cnginee 


L  Altotioe  af  Itoposed  fiuiel4akiqg 
in  (he  ahoweantifled  proceediin.  TOG 
87-300,  was  --*'ir*rT'  by  iheGoamiaaian 
on  Aptaaibar  17. 1987.  and  wioMedon 
October  2, 1987.  Oeaunents  in  this 
proceeding  were  due  March  7. 19M. 
Reply  comments  ace  due  May  9, 1988. 

2.  Since  release  oT  die  Notice,  the 
Consumer  Electronics  Group  of  the 
ElectTODM:  IndnsWri  AssaoiatioB.  the 
American  Council  of  Independent 
Laboratosieik  the  Daor  Opemtor  «nd 
Remote  Controls  Manufsctwors 
Assodatiui.  aad  diaChaiahariaia 
Group,  Inc.  have  filed  Motions  £ar 
Extension  of  Time  for  the  filing  of  reply 
comments  with  the  Commission.  These 
petitions  expressed  basicaflylhesaine 
opinion.  Due  to  the  extremely  complex 
technical  issues  Involved  In  this 
proceeding,  ihe  latye  number  of 
commenting  parties  and  llie  iate  filed 
comments  by  the  U.S.  Department  of 
CommeneyNational 
Telecommunications  and  Infonaatian 
AdminiStiBfioa  ^XX^MTi^,  flO  days 
additional  time  is  needed  to  adaqaoteiy 
anaiyu  and  leply  to  the  tsonuueiits  filed 
in  this  jnvuaediiig. 

S.  fai  addition  to  die  above  four 
ptfOtiouSi  {be  linear  Coiporation 
(Linear)  has  requested  that  the 
Commission  issue  a  Further  Notice  of 
Proposed  Rule  Making  in  the  atioTe 
entitled  proceeding.  Altemativdy, 
Linear  requested  that  the  Commission 
extend  die  period  for  fifing  reply 
comments  untH  June  7, 1988. 

4.  The  decision  as  to  whether  to 
release  a  Furflier  Notice  of  Proposed 
Rule  Making  or  a  Report  and  Order 
cannot  be  made  by  flie  Commissian 
until  an  of  the  comments  and  r^y 
comments  have  been  received  and 
analyzed.  Thus,  'die  petifian  from  Linear 
is  premature  and  must  be  denied. 
However,  because  of  the  technical 
nature  ef  tMs  proceeding,  our  desire  to 
have  a  folly  developed  record  before  us, 
and,  in  particular,  die  late  filing  by 
DOC/NTIA,  it  is  believed  that  Ae 
concents  of  die  -coramenters  X3n  be 
resolved  by  extentfing  the  rep4y 
comment  date  by  36  d^ys.  Accordingly, 
//  is  <rrdered,  pursoant  to  die  authority 
contained  in47GFRf).241(a)(5),  that  (be 
period  of  tian  for  the  filing  c^  reply 
comments  is  extended  mi^  June  6, 1988. 
Itis  furihermdered.  parauaBt  to  die 
audiority  oaataiaed  in  47  CFR 
0.241(a)(1),  Ikat  die  seqaest  from  Lraear 
to  issue  a  Further  Nofee  of  Proposed 
Rule  Making  is  denied. 
ThomM-P.  Otariay, 
Chief  Engineer. 

(FR  Doc  88-10873  med  5-12-88;  8:45  .am] 
saisM  CODE  cris-ei-M 


47  CFR  tart  71 

[MM Deckm»to.m-tn,nt  oasii 
Radto  BroadeaatifigSorwiooa;  Cufaida, 


r:  Ptedeial  Comuiuiiiuitions 
Commission. 

ACTION:  Proposed  rule. 


f:  XhisdodUBent  requests 
comments  on  a  petition  by  Oaul  H. 
Reynolds  and  Virgle  Leon  Stridkland, 
seeking  the  aUotsBanit  oFChannel  25BA 
to  Eufaula,  Alabama,  as  that 
community's  second  local  Rrf  servioe. 

DATES:  Commenls  must  be  fiiad  oa  or 
befose  June  24, 1988,  and  lap^ 
comments  «a  or  befoia  July  11. 1988. 

ADOMMcfedegriCoiBniuaicatioos 
Comndsaion.  Washington,  DC  20554.  in 
addifion  to  fifiag  comments  «nth  tfae 
FCC  interested  parties  sfaosid  serve  the 
peitionec.  as  falows:  ffad  H.  Reynolds, 
425  N.  CoUageSU  Gnenvdle.  AL300S7, 
and  Vi«gle  Leon  Striofciand.  P.O.  Box 
116,  Enterprise,  AL363Sl-01tfi. 


POn  f  UHIIWR  -iNPOHMATION  CONTACTS 

Nancy  foyner.  Mass  MedBa  Bnrean,  (202) 
634-6590. 


iThisisa 

•ummaiy  of  the  Commissions  Notice  of 
Proposed  Rule  MaUng.  MM  Docket  No. 
88-179.  adcyited  April  4. 198a  and 
released  May  3. 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  WashingteB.  DC.  lYie 
complete  lextof  this  decision  may  also 
be  purchased  frem  the  Comaiissiiiirs 
copy  conboctors,  International 
Transcriptioa  Serw:e,  (282)  857-3800, 
2100M  Street,  NW.,  Se^  140, 
Washington,  DC  200S7. 

Provisions  of  the  ReguLrtury 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  loqger  subject  to  Commission 
consid^ation  or  court  xeview,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  whidi  involve  channel  allotments. 
See  47  CF  11204(b)  far  rules  goveioing 
peimisstble  ex  parte  contact 

For  information  regarding  pmyer^ing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.42a 

List  of  Subjects  in  trXJFR  Part  73 

Radio  broadcasting. 
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Federal  Communications  Commission. 

Stove  Kamhier, 

Deputy  Chief.  Policy  and  Rules  DIvmioa. 

Mass  Media  Bureau. 

(FR  Doa  88-10685  Piled  &-12-88: 8:45  am] 

■LUNS  COW  SMS-ai-ll 

47CFRPart73 

[MM  Oodwt  No.  M-17t,  RM-«11t] 

Radk>  Broadcasting  Services; 
Kremwllng,  CO 

AQCNCV:  Federal  Communications 

Commission. 

action:  Proposed  rule. 


:  This  document  requests 
comments  on  a  petition  by  Grand  Lake 
Broadcasting.  Ina,  licensee  of  Station 
KTLD-FM  (Channel  292A),  Kremmling. 
Colorado,  seeking  the  sutntitution  of 
Channel  292C2  for  Channel  292A  and 
modification  of  its  license  accOTdingly, 
to  provide  that  community  with  its  firat 
wide  coverage  area  RM  service. 
DATES:  Comments  must  be  filed  on  or 
before  ]une  24i  1988.  and  reply 
comments  on  or  before  July  11, 198& 
AnnwttS;  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner's  counsel  as  follows:  Robert 
L  Olender.  Esq..  Baraff,  Koemer. 
Olender  ft  Hochberg.  P.C.  2033  M  Street 
NW..  Suite  203.  Washington.  DC  20036. 

FOn  FUNTMBI  WTOWMATION  CONTACT. 

Nancy  Joyner.  Mass  Media  Bureau.  (202) 
634-6530. 

sup>irMwiTAiryiNrowMATiON.Thisisa 
summary  of  the  Commission's  Kotice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-178,  adopted  April  4. 1988.  and 
released  May  3. 198a  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
DockeU  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC  The 
complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-380a  2100  M  Stieet.  NW..  Suite 
140.  Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedii^,  such  as  this 


one,  which  involve  channel  allotments. 
See  V  CFR  1.1204(b)  for  rules  governing 
permissible  ex  porto  contact. 

For  infonnation  regarding  proper  filing 
procedures  lot  comments,  see  47  CFR 
1.415  and  1.420. 

list  off  Sui^ects  in  47  CFR  Part  7S 

Radio  Broadcasting. 

Federal  Communications  Commission. 

Steve  Kaminar. 

Deputy  Chief.  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-10687  Filed  5-12-88: 8:45  am) 

SIUNM  cow  S71I-«1-M 

47CFRPart73 

[MM  Docket  Na  8S-124.  RM-60731 

Radk>  Broadcasting  Services;  Moss 
Point,  MS  A  Jsdtson,  AL 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rtde  and  order  to 

show  cause. 


f.  This  document  requests 
comments  on  a  petition  filed  by  Jackson 
County  Broadcasters,  Inc..  proposing  the 
substitution  of  FM  Channel  285C2  for 
Channel  285A  at  Moss  Point. 
Mississippi,  and  modification  of  the 
hcense  of  Station  WKKY(FM)  to  reflect 
the  higher  class  of  channel.  Qiannel 
285C2  at  Moss  Point  requires  a  site 
restiiction  23.4  kilometers  east  of  the 
community.  The  site  restricted 
coordinates  are  30-20-58  and  88-16-00. 
The  substitution  at  Moss  Point  requires 
substitution  of  FM  Channel  233A  for 
Channel  285A  at  Jackson,  Alabama, 
Station  WHOD. 

DATES:  Comments  must  be  filed  on  or 
before  June  24. 1988,  and  reply 
comments  on  or  before  July  11. 198& 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  C  Wayne  Dowdy.  President. 
Jackson  County  Broadcasters.  Inc..  P.O. 
Box  1789,  Pascagoula.  Mississippi  39567. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-«530. 
SUPPtEMENTARV  MFORSUTION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
88-124.  adopted  April  21. 1988.  and 
released  May  3. 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
DockeU  Branch  (Room  230).  1919  M 


Street  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street  NW.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Steve  Kaminar, 

Deputy  Chief  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Do&  8»-10e88  Filed  5-12-68;  8:45  am] 
I  COW  sria-si-ii 


47  CFR  Part  73 

[MM  Dodcet  Na  8S-1S9.  RM-6284] 

Radio  Broadcasting  Services; 
HIgliiandSi  NC 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 


:  The  Commission  requests 
comments  on  a  petition  by  Mountain- 
High  Broadcasters,  Inc.  to  allocate 
Channel  283A  to  Highlands,  North 
Carolina,  as  the  community's  first  local 
FM  service.  Channel  283A  can  be 
allocated  to  Highlands  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  1  kilometer  (0..6  mile) 
northeast  to  avoid  a  short-spacing  to 
Channel  281A  at  Clayton.  Gerogia, 
which  is  unoccupied  but  for  which 
applications  are  pending.  The 
coordinates  for  this  allotment  are  North 
Latihide  35-03-39  and  West  Longitude 
a3-ll-l& 

DATES:  Comments  must  be  filed  on  or 
before  June  27, 1988.  and  reply 
comments  on  or  before  July  12. 198& 
•OORESS.  Federal  Communications 
Commission,  Washington,  DC  20554.  In 


addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  William  C.  Marett,  Vice 
President.  Mountain-High  Boradcasters. 
Inc.  P.O.  Box  1420.  Highlands.  North 
Carolina  28741  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-6530. 

SUFPLEMENTARY  INFORMATION:  This  iS  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-189,  adopted  April  6, 1988,  and 
released  May  5, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Stieet.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Stieet,  NW.,  Suite  140. 
Washignton,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissil^le  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

Ust  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Conununications  Commission. 
Steve  ICaminer. 

Deputy  Chief  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

(FR  Doc  88-10768  Filed  6-12-88;  8:45  am] 
BtLUNQ  COW  nn-«i-m 


47  CFR  Part  73 

[MM  Docket  No.  8S-187,  RM-621S1 

Radio  Broadcaating  Services; 
Centerville,  UT 

agency:  Federal  Communications 

Commission. 

ACTION:  Prop'>sed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Radio 
Property  Ventures,  licensee  of  Station 
KCGL(FM).  Channel  2a8C2.  Centerville. 
Utah,  proposing  the  substitution  of 


Channel  289C1  for  Channel  289C2  and 
modification  of  its  license  to  specify 
operation  on  the  higher  class  co- 
channel.  A  site  restriction  of  14.7 
kilometers  (9.1  miles)  southwest  of  the 
city  is  required. 

DATES:  Comments  must  be  filed  on  or 
before  June  27, 1988.  and  reply 
comments  on  or  before  July  12. 1988. 

ADDRESS:  Federal  Communications 
Conmiission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Howard  J.  Braun, 
Esquire,  Diane  L.  Mooney,  Esquire,  Fly, 
Shuebruk,  Gaguine,  Boros  and  Braun. 
1211  Connecticut  Avenue  NW.. 
Washington,  DC  20036  (Counsels  for 
petitioner) 

FOR  FURTHER  INFORMATION  CONTACT: 

Patiicia  Rawlings,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-127,  adopted  April  4. 1988,  and 
released  May  9. 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during    " 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Sti^et  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-380a 
2100  M.  Sbeet  NW.,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  form  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subject  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Steve  KaminAr. 

Deputy  Chief  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

[FR  Doc.  88-10769  Filed  5-12-88: 8:45  am] 
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47  CFR  Part  73 

[MM  Dodcet  No.  8S-177,  RM-6164] 

Radio  Broadcasting  Services; 
Eliensburg,  WA 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  KXLE,  Inc., 
licensee  of  Station  ICXLE-FM,  Channel 
237A,  Eliensburg,  Washington, 
proposing  the  substitution  of  Class  C2 
Channel  237  for  Channel  237A  at 
Eliensburg,  and  modification  of  the 
station  license  accordingly.  Concurrence 
by  the  Canadian  government  must  be 
obtained.  The  coordinates  for  the 
proposal  are  47-00-00  and  120-31-40. 
DATES:  Comments  must  be  filed  on  or 
before  June  24, 1988,  and  reply 
comments  on  or  before  July  11, 1988. 
ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Richard  M.  Riehl. 
Esquire.  Haley.  Bader  ft  Potts.  2000  M 
Stieet  NW..  Suite  800,  Washington,  DC 
20036.  (Counsel  for  petitioner) 
FOR  FURTHER  INFORMATKM  CONTACT: 
Patiicia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
88-177,  adopted  April  7. 1988,  and 
released  May  3, 198a  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  prior  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 
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List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Ccmmonications  Commission. 
Steve  Kamtnar, 

Deputy  Chief.  Policy  and  Rules  Diviaion, 

Mass  Media  Bureau. 

[FR  Doc  B8-10ea9  Filed  5-12-88:  8:45  arof 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

48  CFR  Parts  1401, 1403, 1415,  and 
1453 

Procurement  Etfiics 

agehct:  Office  of  the  Secretary,  Interior. 
action:  Proposed  role. 

SMflMAilY:  Conflict*  of  interest  for 
employees  involved,  directly  or 
indirectly,  in  procurement  are  a  serious 
matter  which  require  a  degree  of  control 
beyond  that  for  other  Department  of  the 
Interior  employees.  Even  the  appearance 
of  a  conflict  of  interest  in  a  procurement 
may  discourage  potential  contractors 
and  invite  protests  or  Utigation. 

Accordingly,  we  are  proposing  to 
strictly  prohibit  acceptance  of  any  gift, 
gratuity,  favor,  entertainment,  ban.  or 
anything  of  monetary  value  from 
potential  contractors  by  program  and 
procurement  employees  who  are  | 

appointed  to  periForm  especially  | 

sensitive  duties  such  as  evaluating 
proposals  from  potential  contractors, 
signing  contracts,  and  mooitoring 
contractor  performance:  to  prohibit 
acceptance  of  contractor  help  in 
developing  spedficationa  except  through 
formal  procurement  chamiels;  to  further 
restrict  contracts  with  Co«emment 
employees;  and  to  proviife  guidance  on 
conflicts  of  interest  for  employees  who 
evaluate  or  render  advice  on  proposals. 
DATE:  To  be  considered,  comments  must 
be  received  by  fuiy  Vt,  19U. 
ADDRESS:  Comments  concerning  these 
proposed  regulations  ahotiid  be  sent  to 
Chief,  Division  of  Acquisition  and 
Assistance,  Office  of  Acquisition  and 
Property  Management,  U.Si  Efepartment 
of  the  Interior.  Mail  Stop  5512, 18th  &  C 
Streets  NW.,  Washington,  DC  2Q24a 
Foe  FURTHBi  eimniiATiow  contact: 
Mr.  William  O^ijhf  on  (202J  343-3433. 
SUPPLEMEMIMBr  ■VOBIimON:  The 
proposed  aA>«*i.yi«t  ddetiona  and 
changes  are  eutliaed  below: 

The  Department  of  the  Interior 
Acquisition  Regulatioa  would  be 
changed  at  \  1401.67Q-Zto  includes 
reference  to  the  limitations  in  J  1403^101 
which  is  changed  to  strictly  prohibit 


soUcitatioB  or  acceptance  of  any  gift, 
gratuity,  favor,  entertainment  loan,  or 
anything  of  monetary  value  bom 
contractor  by  contracting  officers, 
contracting  ofScer  representatives,  or 
employees  who  evaluate  proposals  from 
potential  contractors;  to  limit 
acceptance  of  gifts  for  the  Department; 
and,  to  include  requirements  for  notices 
to  be  provided  affected  employees. 

Section  1409.602  would  he  added  to 
restrict  the  waiver  allowed  by  FAR  3.802 
so  that  exceptions  may  not  be  granted  to 
allow  the  Government  to  contract  with 
an  employee  whose  duties  are  direcdy 
involved  with  a  particular  contract 
action. 

Part  1415  would  be  changed  to  add  a 
section  1415J08-70  providing  guidance 
on  avoiding  conflicts  of  interest. 

Section  1453.215-72  would  be  added  ' 
to  provide  a  conflict  of  interest 
certificate  famnt  Cor  employees  who 
evaluate  er  reader  advice  on  proposals. 

Primary  Audior 

The  primary  author  of  this  rule  is  Mr. 
Dale  Helms.  Office  of  Acquisition  and 
Property  Management,  Departoient  of 
the  Interior,  telephone  (202)  343-343a 

Executive  Order  12291.  Paperwork 
Reduction  Act.  and  Regulatory 
Flexibility  Act 

The  Department  has  determined  that 
this  rule  is  not  a  major  rule  under 
Executive  Order  12291  since  its  primary 
effects  are  on  the  OeparimenCs 
employees  and  since  it  merely 
implements  Departmental  standards  of 
conduct  found  in  43  CFR  20.735.  Such 
action  is  necessary  to  ensure  the 
integrity  of  prociu-ement  programs 
within  the  Department.  The  Department 
also  certifies  that  this  rule  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities  or 
other  parties  eligible  to  contract  with  the 
Department  since  it  will  only  affect  the 
Department's  employees. 

This  rule  does  not  contain  any  new 
information  collectioa  requirements. 

List  of  Sobjects  m  48  CFR  Parts  1401. 
1403, 1415.  and  1453 

Government  procurement  Conflicts  of 
interest  Government  employees. 

Accordingly,  48  CFR  Parts  1401. 1403. 
1415,  and  1453  are  proposed  to  be 
amended  a&  follows: 

D,ate:  April  19, 1988. 
Rick  Ventura. 

Assistant  Secretary,  Policy.  Budget  6- 
Administration. 

1.  The  authority  citation  for  48  CFR 
Parts  1401, 1403, 1415.  and  1453 
continues  to  read  as  follows: 

AuthoHty:  See.  206(c).  83  Stat.  390,  40 
U.S.C.  486(c),  and  5  U.S.C.  361. 


PART  t491— DEPARTMENT  OF  THE 
INTERIOR  ACQUISITION  REQUUkTfON 
SYSTEM 

SubiMrt  1401.6— Contracting  Auttiority 
and  ResponeMRtfee 

2.  In  section  1401.670-2,  paragraph  (c) 
is  redesignated  ae  paragraph  (d)  and  a 
new  paragraph  (c)  is  added  to  read  as 
follows: 

14S1.f70-2    AyyeliHimiiL 

(c)  The  appointment  shall  include  the 
notice  at  1403.101-70  regarding 
restrictions  on  acceptance  of  gifts  and 
meals. 


PART  1403— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

Subpart  1403.1— Safeguards 

3.  Section  1403.101-3  is  revised  to  read 
as  follows: 

1403.101-3    Agency  raguiationa. 

{a)(l)  Policy.  Department  of  the 
Interior  regulations  governing  the 
conduct  and  responsibilities  of  regular 
and  special  employees  are  contained  in 
43  CFR  20.  Authorized  exceptions  to 
FAR  3.101-2  are  contained  in  43  CFR 
20.735-7  and  20.735-8.  However,  with 
regard  to  the  provisions  of  43  CFR  20- 
735-7.  contracting  officers,  contracting 
officers'  representatives,  or  employees 
appointed  to  evaluate  proposals  from 
potential  contractors,  may  not  solicit  or 
accept  any  gift,  gratuity,  favor, 
entertainment  loan,  or  anything  of 
monetary  value  from  a  contractor  or 
potential  contractor  involved  in 
procurements  within  the  employee's 
responsibility  except  as  authorized  by 
(a)(2)  below. 

(2)  Exceptions.  Covered  employees 
may: 

(i)  Accept  obvious  advertising  items 
that  are  less  than  $5.00  in  value; 

(ii)  With  prior  approval  of  the  head  of 
the  contracting  activity,  attend  widely 
attended  public  gatherings  (including 
functions  where  lunch  or  dinner  is 
served  without  separate  charge)  of 
mutual  interest  to  Government  and 
industry  hosted  by  outside 
organizations,  but  not  by  individual 
contractors;  and. 

(iii)  Accept,  on  an  occasional  basiv 
only,  coffee,  donuts,  and  similar 
refreshments  incidental  to  the 
performance  of  duty  when  the  employee 
is  at  a  contractor's  facility. 

(b)(1)  Notwithstanding  the  provisions 
of  43  CFR  20.735-7  emptayees  may  not 


accept  or  solicit  from  any  contractor  or 
potential  contractor  any  services  which 
involve  the  development  of 
specifications,  statements  of  work, 
evaluation  criteria,  or  formal  cost 
estimates  to  be  used  in  a  procurement 
unless  such  services  are  formally 
contracted  for  in  accordance  with  the 
Federal  Acquisition  Regulation  (FAR), 
the  Department  of  the  Interior 
Acquisition  Regulation  PIAR),  and  the 
Federal  Information  Resources 
Management  Regulation  (FIRMR);  and 
until  the  organizational  conflict  of 
interest  provisions  in  FAR  Subpart  9.5 
have  been  fully  addressed.  This  does 
not  preclude  the  issuance  of  formal 
Requests  for  Comment  (RFC)  by 
contracting  officers. 

(2)  Automatic  Data  Processing  (ADP) 
resources  shall  not  be  accepted, 
installed,  or  utilized  by  the  Department 
on  a  no  cost,  free  of  charge  basis  (this 
includes  donated  equipment  but  not 
public  domain  software),  except  as 
permitted  by  law.  Departmental 
regulations  governing  the  use  of  ADP 
resources  on  a  trial  basis  are  set  forth  in 
Part  376,  Chapter  4  of  the  Departmental 
Manual  (376  DM  4). 

4.  New  section  1403.101-70  is  added  to 
Subpart  1403.1  to  read  as  follows: 

1403.101-70    Notice. 

Bureaus  shall  include  a  notice  similar 
to  the  following  in  all  correspondence 
notifying  employees  of  appointments  to 
serve  as  contracting  officers  or 
contracting  officer  representatives,  or  of 
assignment  to  evaluate  proposals  from 
potential  contractors: 

Notwithstanding  43  CFR  20.735-7  and 
except  as  provided  in  1403.101-d(a)(2).  the 
appointee  shall  not  solicit  or  accept  any  gift 
gratuity,  favor,  entertainment,  loan,  or 
anything  of  monetary  value  from  a  contractor 
6r  potential  contractor  involved  in  any  action 
for  which  the  employee  is  responsible  under 
this  delegation  of  authority. 

5.  A  new  Subpart  1403.6  and  a  new 
section  1403.602  are  added  to  read  as 
follows: 

Subpart  1403.6— Contracts  With 
Government  Employees  or 
Organizations  Owned  or  Controlled  by 
Them 

1403.602    Excaptlona. 

The  head  of  the  contracting  activity  is 
authorized  to  except  a  contract  from  the 
policy  in  FAR  3.601.  However,  no 
exceptions  shall  be  granted  where  the 
proposed  contractor  is  owned  or 
controlled  by  a  Government  employee 
or  one  or  more  members  of  the 
employee's  immediate  family  and  the 
employee  or  any  subordinate  is  serving 
as  a  contracting  officer  or  contracting 


officer's  representative  responsible  for 
awarding  or  administering  the  proposed 
contract, 

PART  1415— CONTRACTING  BY 
NEGOTIATION 

6.  New  section  1415.608-70  is  added  to 
Subpart  1415.6  to  read  as  follows: 

1415.608-70    Conflict  of  Intaraat 

(a)  Technical  evaluators  and  advisors, 
including  members  of  proposal 
evaluation  committees,  must  render 
impartial,  technically  sound,  and 
objective  assistance  and  advice  to 
protect  the  integrity  of  the  evaluation 
and  selection  process.  18  U.S.C.  208 
prohibits  an  employee  frt>m  participating 
in  his  or  her  Government  capacity  in 
any  matter  in  which  the  employee,  his  or 
her  spouse,  minor  child,  outside 
business  associate,  or  a  person  with 
whom  the  employee  is  negotiating  for 
employment,  has  a  financial  interest. 

(b)  Employee  Responsibilities  and 
Conduct  Regulations  of  the  Department 
of  the  Interior  are  contained  in  43  CFR 
Part  20.  Section  20.735-21  prohibits 
employees  from  having  a  direct  or 
indirect  financial  interest  that  conflicts 
substantially  or  appears  to  conflict 
substantially  with  his  or  her 
Government  duties  and  responsibilities. 
Section  20.735-21  also  prohibits 
employees  from  etigaging  in,  directly  or 
indirectly,  a  financial  transaction 
resulting  from,  or  primarily  relying  on, 
information  obtained  through  his  or  her 
Government  employment.  In  addition, 
other  regulations  concerning  conflicts  of 
interest  involving  employees  of  specific 
bureaus  and  offices  are  contained  in  43 
CFR  20.735-22(c). 

(c)  With  the  exception  of  contracting 
personnel,  proposal  evaluators  and 
advisors  are  not  required  to  file  a 
Statement  of  Employment  and  Financial 
Interest  (DI-212)  unless  they  occupy 
positions  identified  in  43  CFR  20.735- 
30(b).  Therefore,  each  evaluator  and 
advisor  must  sign  and  return  to  the 
contracting  officer  a  Conflict  of  Interest 
Certificate  (or  a  bureau  substitute 
approved  by  the  head  of  the  contracting 
activity)  in  the  format  prescribed  in 
1453.215-72  before  evaluating  or 
advising  on  a  potential  contractor's 
proposal. 

(d)  During  the  evaluation  process, 
each  evaluator  and  advisor  is  reponsible 
for  assuring  that  there  are  no  financial 
or  employment  interests  which  conflict 
or  give  the  appearance  of  conflicting 
with  his  or  her  duty  to  evaluate 
proposals  impartially  and  objectively. 
Examples  of  situations  which  may  be 
prohibited  or  represent  a  potential 
conflict  of  interest  include: 


(1)  Financial  interest,  including  stocks 
and  bonds,  in  a  firm  which  submits,  or  is 
expected  to  submit,  an  offer  in  response 
to  the  solicitation; 

(2)  Outstanding  financial 
commitments  to  any  offeror  or  potential 
offeror 

(3)  Employment  in  any  capacity,  even 
if  otherwise  permissible,  by  an  offeror  or 
potential  offeror 

(4)  Employment  within  the  last  12 
months  by  any  offeror  or  potential 
offeror; 

(5)  Any  non-vested  pension  or 
reemployment  rights,  or  interest  in  profit 
sharing  or  stock  bonus  plan,  arising  out 
of  the  previous  employment  by  any 
offeror  or  potential  offeror; 

(6)  Employment  of  any  member  of  the 
inunediate  family  by  any  offeror  or 
potential  offeror  and 

(7)  Negotiation  for  outside 
employment  with  any  offeror  or 
potential  offeror. 

(e)  Each  proposal  evaluator  and 
advisor  shall  notify  the  contracting 
officer  as  soon  as  it  becomes  known  that 
a  potential  or  actual  conflict  of  interest 
exists.  When  there  is  doubt  as  to 
whether  a  conflict  of  interest  exists,  the 
bureau  ethics  counselor  shall  be 
consulted.  The  contracting  officer,  after 
a  thorough  examination  of  the  facts, 
shall  refer  all  potential  conflict  of 
interest  cases  to  the  bureau  ethics 
counselor  for  advice.  If  the  bureau  ethics 
counselor  determines  that  there  is  a 
violation  of  a  conflict  of  interest 
provision,  then  the  contracting  officer 
shall  attempt  to  obtain  voluntary 
resolution  of  the  conflict  of  interest 
violation  from  the  employee.  If  the 
attempt  to  obtain  voluntary  resolution 
fails,  then  the  bureau  ethics  counselor 
shall  order  a  remedial  action  to 
eliminate  the  conflict  of  interest.  Such 
action  may  include  replacing  the 
evaluator  or  advisor.  Action  taken  on  all 
conflict  of  interest  situations  shall  be 
doctmiented  in  the  contract  file  by  the 
contracting  officer. 

PART  1463— FORMS 

7.  New  section  1453.215-72  is  added  to 
Subpart  1453.2  to  read  as  follows: 

1453.215-72    Conflict  of  interaat 
cartification 

The  format  shown  in  1453.303-72  shall 
be  used  as  a  conflict  of  interest 
certification  as  prescribed  in  1415.608- 
70. 

8.  New  section  1453.303-72  is  added  to 
Subpart  1453.3  to  read  as  follows: 
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14931308^72    FwawlforconMef  of 


UnHsd  States  Dtopartnwnt  of  ttiB^latariar 
Conflict  of  loterMt  rrrtifirrtir 

To:  (Name). 

Contracting  Officer 

I  certify  that  I  am  not  awiare  of  aaji  i 
which  m^t  redtice  my  abiilty  tapaiticipate 
in  the  proposal  avaluation  iimmiiliim  and 
activities  in  an  objective  and  unUased 
manner  or  which  might  place  me  in  a  position 
of  conflict  real  or  apparent,  between  nqi 
responsibilities  as  an  evaluator  or  advisor 
and  other  interests.  l 

In  making  this  certification.  I  have  ' 

considered  all  my  stocks,  bonds,  other 
Tmancial  interest,  and  employment 
arrangements  (past.^  present,  or  under 
consideration)  and,  to  the  extent  known  by 
me,  all  the  financial  interests  and 
employment  arrangements  of  my  spouse,  my 
minor  children,  and  other  members  of  my 
immediate  household. 

If,  after  the  date  of  this- certification,  any^ 
person,  firm,  or  organization  with  which,  to 
my  knowledge,  I  (including  my  spouse,  minor 
children,  and  other  members  of  my 
immediate  household)  have  a  financial 
interest,  or  with  which  I  have  or  am  actually 
considering  an  employment  arrangement, 
submits  a  proposal  or  otherwise  becomes 
involved  in  the  subject  project  I  will  notify 
the  contracting  officer,  and  thereafter,  until 
advised  to  the  contrarjt  I  will  not  participate 
further  in  any  way  (by  rendering  advice, 
making  recommendations,  scoring  proposals, 
or  otherwise)  in  the  perticokr  subject  matter 
or  project 

I  have  read  and  understand  Department  of 
the  Interior  Acquisition  Regulation  1415.608- 
78. 

(Signature) 

(Date) 

(FR  Doc.  88-10752  Filed  5-12-8*;  ft:4S  am| 

BHJJNG  COOK  4ailM)F-ll 


DEPARTWIENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 


49  CFR  Parts  567  and  571 

[Oodiet  Na  88-08;  Notic*  1] 

Motor  Vehicle  Safety  Standards; 
VeMde  Wentttlcatlon  Number;  Basic 
Requirements  i 


agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Notice  of  proposed  rulemaking. 

SMMIAIIy:  In  this  notice.  NlfTSA 
proposes  to  amend  Federal  motor 
vehicle  safety  standard  115  (Standard 
115).  Vehicle  Identification  Numbei^- 
Basic  Requirements,  regarding  the 
vehicle  identification  number  (VIN)  to 


be  used  for  vehicles  tfaaf  were  not 
originaily  manolHcturecf  fbr  safe  in  thfs 
country  and  do  not  comply  with  the 
Federal  meter  vehicle  safefy  standasds 
but  are  imported  into  this  country  l^ 
businesses  unaffiliated  with  the  original 
manufactunL  Vaiia  lt»  poposal,  fte 
importer  ef  Iftase  vehiieteft  known  as  a 
direct  impoder,  would,  be  raquired  to 
use  one  of  the  tmiqpe  coding  identifiats 
that  the  original  maaufactncer  assigned 
to  the  vehicle  in  lieu  a£asiiig.the  17- 
character  VIN  reqturad'  tate*  placed  on 
vehicles  ori^ine^r  manufactured  bt  sale 
in  this  coufltty.  Qirreatly.  maiy  direct 
importus  SHaign  a  "homemade"  17- 
character  Vm  ta  theix  imparts  to  meet 
Standard  llSccquiisments. 

Under  this  proposal  the  importer 
would  have  to  place  a  statement  in  the 
vehicle  passenger  compartment 
infonning  interested  persons  that  the 
vehicle  was  partially  exempt  from 
Standard  115,  and  directing  them  to  the 
side  door  post.  At  the  side  door  post, 
there  would  be  a  permanently  affixed 
label  stating  where  an  interested  person 
could  find  the  original  manufacturer's 
number  that  would  be  used  in  lieu  of  the 
VIN. 

The  agency  is  taking  this  action  in 
response  to  a  NationaJi  Automabile 
Theft  Bureau  paCttiaa  itatinc  diat 
"homemaiia'*'  YBfa  paaa  a  problem 
particulaxiy- wilk  nspact  Id  vahisles  of 
the  same  flwdall  tfaat  are  imperteii  bath 
by  the  original  ataoalactiieF  and;  by 
direct  importers.  The  l7-cfaacactKr  VINs 
added  by  cfaeat  m^n tii u  aca  sa 
dissimilar  in  appaaaaDea  firaoB  VINe  on 
similar  vehicles  manufacimad  finr  sale  in 
the  United  StniM  te*  law  enftweamaat 

VINs;  that  Oeae  *— ■ '■  VMs  orate 

probleow  in  inaasaaBa  insnstigatnBa: 
and  that  encodSa^  emon  in  tjinfr 
"homemade''  TfUm.  dianipt  the  integnly 
of  the  YIN  system. 

DATES:  Comment  cbwiog^  (&det  June  27, 
1988. 

Proposed  effective  data:  Movsmber  9. 
1988. 


addresses:  CoaMHnfs  s&oufd  refer  to 
Docket  No.  88-08;  Notice  1,  and  be 
submitted  to:  Docket  Section.  NHTSA. 
Room  5109,  400  Seventh  Street,  SW., 
Washington.  DC  28690.  Docket  hours  are 
8  a.m.  to  4  pjn.^  Monday  through  Friday 
except  Federal  holidays. 


FOR  FUfmWKWMnM'nDMCONTAen 
Kenneth.  Ratlaadl  Crash  Avoidance 
Divimon,  Nafonal  Highway  Traffic 
Safety  Administrstion,  400  Seventh 
Street.  SW..  WaMlmi()lun,  DC  20590  (202- 
366-5287). 


tUPnEMCNTAIir  INPOmiATIOM: 
Introduction 

Under  sectfen>  l]88(b)(3I  af  Ilia 
National  Traffic  and  MetbaVehiele 
Safaly^Aet  (l&UJ.CL  13976^(39).  a 
vehicle  that  does  not  eewfofM  with 
appkeaUe  a^ety  standawfc  nonetheless 
may  come  into' the  United!  States  under 
"such  terms  aaAaoralltiians"  as  the 
Secretariaaaf  ItanapoFtatiaa  and 
Treasury  peeacriiM.  Tfde  19  CFR  12.80  is 
a  joint  'Kansportation/Treasury 
regulation  setting  fbrth  those  tecmaaad 
condkions.  Subparagraph  (iiM(l)(iii]  of 
that  eegulation  requires  that  •  person 
seeking  to  bring  a  nonconforming  import 
(direct  import  vehicle)  into  the  United 
States  file  a  declaration  (made  by 
marking  block  3  on  the  U.Si  Cuatam» 
form)  that  the  vehicle  wiU  be  modfied 
so  as  to  conform  with  applicable  safety 
standards.  Among  those  Staidards  is 
115,  Vehicle  fdentification  Number- 
Basic  Requirements. 

The  National  Automobile  Theft 
Bureau  (NATB  or  petitioner]  petitioned 
the  agentry  to  amend  Standaid  115  to 
adtiress  problems  arising  when  these 
direct  importers  create  a  VIN  and  a  VIN 
plate  using  an  identification  number  and 
plate  machining  process  other  than  the 
ones  which  the  original  vehicle 
manufacturer  uses.  First,  there  is  an 
increased  prospect  of  encoding  errors  in 
a  homemade  VIN  because  an  importer 
may  not  record  the  proper  chassis 
number  or  serial  number  when  he 
creates  the  VIN  plate.  Second,  because  a 
homemade  VIN  plate  frequently  looks 
different  from  the  plate  that  an  original 
manufacturer  puts  on  similar  vehicles, 
law  enforcement  officials  mistake  the 
former  as  an  altered  plate.  Apparently, 
machining  a  VIN  plate  is  difficult  for 
some  importers.  Further,  petitioner 
states  that  aa  indivtdaal  in.  laMrfuI 
possession  of  a  direct  import  vehicle 
may  find  himself  subiected  to  criminal 
charges  because  of  the  appearance  of 
these  homemade  VINs. 

The  petitioner  recommended  that 
NHTSA  take  actions  to  accomplish  the 
following:  first,  the  diaaet  importer  must 
not  create  its  own  "Wt"  H  ttie  original 
manufacturer  has  placed  any  kind  of 
identification  number  plate  in  the 
passenger  compartment  where  Standard 
115  would  otherwise  require  a  17- 
character  VIN  plate  or  importer-created 
"VIN"  plate,  the  original'  manufacturer's 
plate  would  serve  as  the  vehicle's  "VIN" 
plate.  Amon;  the  original  manufacturer 
numbers  drat  one  mi^t  use  in  place  of 
the  United  States  VIN  are  the  European 
vehicle  identification  number  (Euro VIN). 
the  Worid  Market  vehicle  identification 
number  (WoridVIN),  the  chassis 
number,  or  the  vehicle  serial  number. 


NATB  suggested  a  change  to  SU  to 
state  a  clear  reqoiremeitt  that  a  direct 
import  vehicle's  VIN  must  be  original 
manufacturer's  "alpha-nomeric 
identifier."  Petitioner  continued  that 
because  these  coded  nuirabers  may  not 
be  catted  "VINs"  in  Europe,  an 
ameBdment  should  "equate  die  chassis 
or  serial  number  with  the  VIN."  NATB 
suggested  that  the  ageiu:y  amend 
Standard  115,  subparagraph  82, 
Application,  by  exempting  direct  import 
vehicles  from  die  requirement  in  S4.8 
regarding  Uie  type  face  to  be  used  for  a 
yiN.  Direct  import  vehicles  already  are 
exempt  from  S4.2  [requiring  a  VIN  to 
have  17  characters],  S4.3  (requiring 
encoding  a  check  digit  in  the  VIN],  and 
.84.7  [requiring  VIN  diaracters  to  be  an 
Arabic  or  Roman  letter  set  out  in  Table 
1  of  the  Standard].  In  support  of  this  , 
requested  change,  petitioner  stated  its 
uncertainty  whether  foreign  chassis  and 
serial  numbers  could  meet  S4.fi. 

Second,  if  the  original  manufacturer 
has  not  affixed  a  plate  of  the  type  and  In 
the  location  described  above,  then  die 
importer  must  affix  a  plate  in  that 
location  stating  that  the  vehicle  is 
"partially  exempt"  imm  Standard  115. 
"This  plate  must  refer  a  person  to  the 
drivOT's  door  post. 

Third,  when  tiie  importer  is  required 
to  affix  the  plate  regarding  partial 
exemption,  then  the  Importer  must  also 
affix  a  label  to  the  drivel's  door  post 
tiiat: 

(1)  Cites  the  joint  Transportaticm/ 
Treasury  regulation  under  which  a 
person  directly  imports  a  noncomplying 
vehicle; 

(2)  Identifies  the  location  on  the 
vehicle  of  the  original  manufacturer's 
number  to  be  used  in  Ueu  of  the  17- 
character  VIN; 

(3)  Gives  the  name  and  address  of  the 
person  who  brought  the  vehicle  into 
compliance  with  Standard  115; 

(4)  States  the  date  of  hnportation; 

(5)  States  the  date  of  certification;  and 

(6)  States  the  name  and  address  of  the 
person  who  made  the  certification. 

The  agency  also  received  letters  from 
eight  insurance  companies  and  from 
Michigan's  Department  of  State  Police, 
all  endorsing  tiie  NATB  petition.  The 
insurance  industry  letters  fiulher 
expressed  an  interest  in  better 
identifying  direct  import  vehicles,  and 
thus  reducing  the  risk  of  fraudulent  tiiefl 
losses- 
Agency  Response 

.   NHTSA  acknowledges  that  diere  are 
some  problems  with  the  VINs  on  direct 
import  vehicles,  and  recopiizes  that  an 
accurate  and  reliable  vehicle 
identification  system  is  eaaentiel  to 
facilitate  vehicle  theft  investigation,  to 


discoarage  insurance  fraud,  and  to 
maintain  ihe  integrity  of  notice-and> 
recall  canqiaigna.  In  the  preamble  to  the 
final  rule  adopting  tte  Federal  motor 
vehicle  theft  prevention  standard  (49 
CFR  Part  541),  the  agency  set  forth  Uie 
following  discussion; 

While  the  NCIC  tracking  systnn  could 
more  readily  handle  full  17-diarscter  YIN'S, 
the  usefulness  of  those  VINs  would  be 
subctaatiatty  dbninfshed  if  tliey  do  not  aOow 
law  eaforoenieat  penonnel  to  trace  the 
vehicle  to  its  manufacturer.  The  Euro- VINs 
are  more  difficult  for  the  NCIC  to  enter,  but 
will  serve  to  trace  the  vehicle  to  its 
manufacturer.  Further,  if  the  agtacy  were  to 
permit  or  require  assigning  U.S.  VINs  by 
direct  importers,  such  "iigaaaaie*'  VINs 
would  not  l>e  recorded  bjr  Aa  aHaefadurer 
as  assigned.  Tlus  could  nsak  in  a  silaatiaB 
where  a  VIN  was  assigsedta  t««o  ihfferent 
vehicles  (once  by  the  veiiicle  manufacturer 
and  once  by  die  direct  importer].  Duplicative 
VINs  woaM  oorapleteiy  fad  to  serve  fte 
purpose  of  providing  a  oaique  identifier  for  a 
vehicle  for  30  years.  Therefore.  NHTSA  has 
determined  that  vehicles  imported  by  direct 
importers  should  be  mariced  with  the  original 
Euro- VIN  assigned  to  the  vehicle  by  the 
original  manufacturer.  SO  FR  43160.  at  43183: 
October  24. 1985. 

For  the  reasons  set  forth  in  this 
previous  discussion,  NAIVs  petition, 
and  the  letters  supporting  it,  the  agency 
proposes  to  amenid  Standnd  115  eo  that 
a  direct  importer  needn't  create  a  ^^N  or 
VIN  plate  in  order  to  comply  with 
United  States  vehicle  identification 
requirements  under  115. 

NHTSA  is  propoahig  to  adopt  an 
amendment  that  substantially  reflects 
the  petitioner's  suggestions.  However, 
the  agency  cannot  agree  with  the 
suggesticMi  that  any  extant  original 
manufacturer  identifier  in  the  84.6 
location  should  obviate  the  need  for 
some  notice  that  the  vehicle  is  partially 
exempt  fix)m  Standard  115.  NHTSA 
declines  to  create  a  third  category  of 
plates  or  numbers  for  law  enforcement 
officials  to  check  In  a  theft  investigation. 
Further,  the  agency  does  not  find  it 
desirable  to  add  to  the  complexity  of 
vehicle  identifier  location  requirements 
by  legitimizing  this  third  kind  of  plate. 

On  the  other  hand,  it  is  a  relatively 
simple  matter  to  require  the  affixing  of  a 
plate  informing  an  interested  person  that 
a  vehicle  is  partially  exempt  and 
referring  the  person  to  another  label  on 
the  door  post  that  would  specify  the 
unique  identifying  number  for  die 
vehicle.  Therefore,  the  agency  proposes 
that  the  vriiicle  must  have  either  the  17- 
character  United  States  VIN,  or  plate 
informing  an  interested  person  of  the 
vehicle's  partial  exemption. 

NHTSA  is  not  proposing  to  require 
that  a  direct  importer  remove  a  Bnro- 
VIN  or  other  foreign  identifier  plate  inaa 
the  vehicle  if  such  a  i^te  is  in  or  near 
the  84.6  location.  The  proposal  is  that 


where  there  is  no  17-character  VIN  plate 
complying  with  Standard  115,  the 
additional  statement  proposed  in  this 
notice  would  be  required.  Because  of 
this  proposed  approach,  it  is 
unnecessary  to  consider  NATE'S 
suggestion  that  a  Euro- VIN,  WoridVIN, 
chassis,  or  serial  number  be  exempted 
from  the  readability  and  location 
reqtiirements  in  S4.6. 

There  is  a  second  matter  on  which 
NHTSA's  proposal  is  at  variance  with 
the  NATB  petition.  Petitioner  asks  that 
the  agency  require  a  lengthy  new  label 
the  purpose  of  which  is  to  certify 
compliance  with  Standard  115.  NATB 
proposes  that  this  label  contain 
information  soda  as  a  citation  to  19  CFR 
12.80,  and  infonnation  about  the  person 
who  performed  work  bringing  the 
vehide  into  compliance  with  115. 

Ilie  agency  can  see  no  useful  purpose 
in  requiring  the  infonnation  NA'TB 
suggests.  Requiring  e  lengthy  label 
neither  addresses  the  pn^lem  of 
mistaken  arrests  because  of  legitimate 
VIN  plates  tiut  look  altered,  fadlitetes 
acquiring  an  identiflcation  number  to 
check  against  the  NCIC  system  in  the 
course  of  a  theft  Investigation,  supplies 
a  means  to  check  bisurance  fraud,  nor 
contributes  to  die  inte^ty  of  die  VIN 
system. 

NHTSA  believes  it  would  suffice  for 
all  these  concerns  to  include  a  label  that 
states  where  an  interested  person  can 
find  the  imique  manufacturer  identifying 
number  that  is  used  in  lieu  of  the  17- 
character  United  States  VIN,  and 
proposes  that  simplified  requirement  in 
this  notice.  Further,  for  consistency,  the 
agency  proposes  to  include  labeling 
requirements  under  Part  567. 

While  the  agency  believes  this 
proposal  will  solve  the  petitioner's 
problems,  NHTSA  also  seeks  comment, 
particularly  fiom  law  enforcement 
agencies,  on  whether  the  proposed 
changes  oould.  in  some  drcurastances, 
increase  the  fraudulent  use  of  VINs  or 
impede  law  enforcement  actions.  For 
example,  in  certain  situations,  vehicles 
widi  the  proposed  FMVSS 115 
exemption  label  no  longer  will  have  a 
VIN  visible  Uirough  die  glazing.  NHTSA 
requests  comment  on  whether  this 
situation  creates  a  law  enforcement 
problem  by  precluding  the  inspection  of 
VINs  on  parked  and  locked  vehicles. 

Also,  the  agency  seeks  comment  on 
whether  the  proposal  could  lead  to 
improper  use  of  VIN  exemption  plates 
(e.g.,  replacing  a  legitimate  VIN),  since, 
the  certain  drcurastances,  it  allows  an 
exemption  plate  where  the  VIN 
currendy  is  required.  Comments  are 
requested  on  the  likelihood  of  this 
potential  action. 


ITBOe 
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Impact 

A.  Executive  Order  12291 

NHTSA  has  considered  costs  and 
other  factors  associated  with  this 
proposal,  and  concludes  that  this 
proposed  rule  is  non-major  under 
Executive  Order  12291.  The  agency 
expects  this  rule  to  affect  a  small 
segment  of  the  automotive  community: 
those  who  import  nonconforming 
vehicles  into  the  United  States  under  a 
promise  to  bring  them  into  compliance. 
The  amendment  would  require  a  plate 
on  the  dash  in  li^u  of  the  17-character 
VIN  plate  the  Standard  currently 
requires,  and  a  statement  on  the  door 
post  informing  an  interested  person 
where  to  look  for  the  original 
manufacturer's  unique  identifying 
number  that  is  used  in  place  of  the  17- 
character  VIN.  NHTSA  estimates  that 
the  per  vehicle  cost  of  implementing  this 
amendment  would  not  be  significant. 

For  the  preceding  reasons,  the  agency 
believes  that  the  rule  would  impose  only 
nominal  costs  on  a  small  number  of 
commercial  importers  and  some 
individuals,  and  therefore  would  not 
have  an  annual  effect  on  the  economy  of 
$100  million:  would  not  result  in  a  major 
increase  either  in  motor  vehicle 
production  costs  or  prices;  and  would 
not  have  significant  adverse  impacts  oo 
competition  or  maricet  incentives. 

B.  Department  of  Transportation 
Procedures  for  Improving  Government 
Regulations  < 

For  the  reasons  set  out  in  the 
preceding  discussion,  the  agency  has 
determined  that  this  rule  is  not 
significant  under  DOT  procedures. 
Fiulher,  the  costs  associated  with  this 
proposal,  if  adopted  as  a  final  rule, 
would  be  so  minimal  that  preparation  of 
a  full  regulatory  evaluation  is 
unwarranted. 

C.  Small  Business  Impact 

The  Regulatory  Flexibility  Act  of  1980 
requires  agencies  to  evaluate  the 
potential  effects  of  their  proposed  and 
final  rules  on  small  businesses,  small 
organizations,  and  small  governmental  . 
jurisdictions.  A  substantial  number  of 
direct  importers  are  individuals 
importing  cars  for  their  own  use.  There 
are  small  entities  in  the  direct  import 
business.  However,  NHTSA  anticipates 
that  if  this  proposal  goes  into  effect  it 
will  not  create  a  new  net  cost  increase 
since  importers  already  must  create  a 
plate  with  a  vehicle  identification 
number.  Therefore,  the  proposal  should 
not  result  in  other  than  nominal  costs 
either  to  small  direct  import  business,  or 
to  small  entities  that  may  purchase 
vehicles  from  any  such  business. 


For  the  preceding  reasons.  I  certify 
that  this  proposed  rule  will  not  have  a 
si^oificant  economic  impact  on  a 
substwitial  number  of  small  entities. 

D.  Environmental  Impact 

Under  the  National  Environmental 
Policy  Act  of  1969,  NHTSA  has 
considered  the  environmental  impact  of 
this  proposed  rule,  and  has  determined 
that  this  proposal  would  not  be  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 

E.  Executive  Order  12612 

The  agency  has  cmalyzed  this  action 
under  the  principles  and  criteria  of 
Executive  Order  12612.  and  has 
determined  that  the  proposed  rule  does 
not  have  sufficient  Federalism 
implications  to  warrant  preparing  a 
Federalism  Assessment 

F.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB]  has  already  approved  the 
NHTSA  regulations  requiring  VINs  to 
appear  on  all  new  vehicles  (OMB  # 
2127-0051).  However,  this  proposal 
would  add  requirements  for  new 
information  to  appear  on  direct 
importers'  vehicles.  This  proposed 
requirement  is  considered  to  be  an 
additional  information  collection 
requirement,  as  that  term  is  defined  by 
OMB  in  5  CFR  Part  1320.  Accordingly, 
this  proposed  requirement  will  be 
submitted  to  ONffl  for  its  approval, 
pursuant  to  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  Comments  on  the  proposed 
information  collection  requirements 
should  be  submitted  to:  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs. 
Washington,  DC  20503.  Attention:  Desk 
Officer  for  NHTSA.  It  is  requested  that 
comments  sent  to  the  OMB  also  be  sent 
to  Uie  NHTSA  rulemaking  docket  for 
this  proposed  action. 

List  of  Subjects 

49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

49  CFR  Part  567 

Labeling.  Motor  vehicle  safety. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing, 
NHTSA  proposes  to  amend  Title  49  CFR 
567,  Certification,  and  49  CFR  571.115, 
Vehicle  Identification  Number-Basic 
Requirements,  as  follows 


FART  567-(AMENDEO] 

1.  The  authority  dtatioa  for  Part  567 
would  be  revised  to  read  as  follows: 

Autfaacitr  15  U.S.C.  1392. 1397. 1401. 1403. 
and  1407:  IS  U.S.C.  1912  and  1915;  IS  U.&C 
2021. 2022.  and  2028;  delegation  of  authority 
at49CFRl.5a 

2.  The  title  of  1 567.4  would  be  revised 
to  read  as  follows: 


SSe7,4 


n^UMWiMnts  for 
Of  nioior  wiMcwa. 


{S67.4    (AHMfKtod] 

3.  Paragraph  (k)  of  §  567.4  would  be 
removed. 

§§S67«S,  567,6,  and  SS7.7   [ItodMlgrartMl 
M  S  S  S67.6, 5S7.7.  antf  S67.6] 

4.  Sections  567.5,  567.6,  and  567.7 
would  be  redesignated  as  S  S  567.7,  and 
567.8  respectively. 

5.  A  new  {  567.5  would  be  added  to 
Part  567,  to  read  as  follows: 

90f  .8    spscm  requmniMiu  fOf  noior 
veliiclM  admlttMl  under  19  CFR  12.8a 

(a)  In  the  case  of  passenger  cars 
admitted  to  the  United  States  under  19 
CFR  12.80(b)(1)  to  which  the  label 
required  by  §  567.4  has  not  been  affixed 
by  the  original  producer  or  assembler  of 
the  passenger  car,  a  label  meeting  the 
requirements  of  this  section  shall  be 
affixed  by  the  importer  before  the 
vehicle  is  imported  into  the  United 
States,  if  the  car  is  from  a  line  listed  in 
Appendix  A  of  Part  541  of  this  chapter. 
The  label  shall  be  in  addition  to,  and  not 
in  place  of,  the  label  required  by  §  567.4 
of  this  part. 

(1)  The  label  shall,  unless  riveted,  be 
permanently  affixed  in  such  a  manner 
that  it  cannot  be  removed  without 
destroying  or  defacing  it. 

(2)  The  label  shall  be  affixed  to  either 
the  hinge  pillar,  door-latch  post,  or  the 
door  edge  that  meets  the  door-latch 
post,  next  to  the  driver's  seating 
position,  or,  if  none  of  these  locations  is 
practicable,  to  the  left  side  of  the 
instrument  panel.  If  that  location  is  also 
not  practicable,  the  label  shall  be 
affixed  to  the  inward-facing  surface  of 
the  door  next  to  the  driver's  seating 
position.  The  location  of  the  label  shall 
be  such  that  it  is  easily  readable  without 
moving  any  part  of  the  vehicle  except  an 
outer  door. 

(3)  The  lettering  on  the  label  shall  be 
of  a  color  that  contrasts  with  the 
background  of  the  label. 

(4)  The  label  shall  contain  the 
following  statements,  in  the  English 
language,  lettered  in  block  capitals  and 
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•numerals  not  less  than  three  thirty- 
seconds  of  an  inch  high,  in  the  order 
shown: 

(i)  Model  year  and  line  of  the  vehide, 
as  reported  by  the  manufacturer  that 
produced  or  assembled  the  vehicle. 
"Line"  is  used  as  defined  in  5  541.4  of 
this  chapter. 

(ii)  Name  of  the  importer  The  full 
corporate  or  individual  name  of  the 
importer  of  the  vehicle  shall  be  spelled 
out  except  that  such  abbreviations  as 
"Co."  or  "Inc."  and  their  foreign 
equivalents  and  the  middle  initial  of 
individual's  names  may  be  used.  The 
name  of  the  importer  shall  be  preceded 
by  the  words  "Imported  By." 

(iii)  TTie  statement:  "This  vehicle 
conforms  to  the  applicable  Federal 
motor  vehicle  theft  prevention  standard 
in  effect  on  the  date  of  manufacture. 

(b)(1)  For  vehicles  imported  into  the    , 
United  States  under  19  CFR 
12.80(b)(l)(iii)  which  do  not  have  the  17- 
character  number  that  complies  with 
paragraphs  S4.2,  S4.3,  and  S4.7  of 
Standard  115,  the  importer  shall 
permanently  affix  a  label  to  the  vehicle 
in  such  a  manner  that  unless  the  label  is 
riveted,  it  cannot  be  removed  without 
destroying  or  defacing  it  This  label  shall 
be  in  addition  to,  and  not  in  place  of,  the 
label  required  by  S  567.4  of  this  part 


This  label  shall  be  affixed  to  the  vehicle 
at  the  location  specified  in  paragraph 
(a)(2)  of  this  section,  and  subject  to  the 
same  location  priority  set  forth  in 
paragraph  (a)(2)  of  this  section. 
(2)  The  label  shall  contain  the 
following  statement,  in  the  English 
language,  lettered  in  block  capitals  and 
numerals  not  less  than  three  thirty- 
seconds  of  an  inch  high:  "Original 
Manufacturer's  Identification  Number 
Substituting  for  U.S.  VIN  is  located," 
after  which  the  importer  shall  state 
where  on  the  vehicle  the  substitute 
vehicle  identification  number  is  located. 

PART  571— (AMENDED] 

S  571.115    [AmendMl] 

6.  Paragraph  S4.6  of  §  571.115  would 
be  revised  to  read  as  follows: 

S4.e  For  passenger  cars,  multipurpose 
passenger  vehicles,  and  trucks  of  10,000 
pounds  or  less  GVWR,  the  17-character 
United  States  VIN,  or  the  plate  required 
under  paragraph  S4.9  of  this  section 
shaU: 

(a)  Be  located  inside  the  passenger 
compartment 

(b)  Be  readable  without  moving  any 
part  of  the  vehicle,  through  the  vehicle 
glazing  under  daylight  lighting 
conditions  by  an  observer  having  20/20 
vision  (Snellen),  whose  eye-point  is 


located  outside  the  vehicle  adjacent  to 
the  left  windshield  pillar;  and 

(c)  Have  characters  of  a  minimum 
height  of  4mm. 

S  571.115   [AmwMtod] 

7.  A  new  paragraph  S4.9  would  be 
added  to  S  571.115.  to  read  as  follows: 

S4.9  (a)  If  the  vehicle  is  imported  into 
the  United  States  under  19  CFR 
12.80(b)(l)(iii)  other  than  by  a 
corporation  responsible  for  the 
assembly  of  such  vehicles,  or  by  a 
subsidiary  of  such  corporation,  then  the 
vehicle  does  not  have  to  have  the  17- 
character  United  States  VIN  otherwise 
required  by  this  section. 

(b)  A  vehicle  exempt  bom  the  17- 
character  United  States  VIN 
requirements  under  S4.9(a)  must  have  a 
plate  subject  to  the  requirements  of  S4.6, 
4.7.  and  4.8.  The  notice  shall  read  as 
follows:  FMVSS 115  EXEMPT  VEHICLE 
SEE  DRIVERS  SIDE  DOOR  POST. 

(c)  At  the  driver's  side  door  post,  the 
vehicle  must  have  a  label  as  required  by 
49  CFR  587.5(b). 

Issued  on  May  10. 1068. 
Boiry  Feliice, 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  88-10801  Filed  S-12-88;  8:45  am] 

MUINO  CODE  4S10-SMI 


17092 


Fed«ral  Register  /  Vol.  53.  No.  93  /  Friday.  May  13.  1988  /  Notices 


17093 


Notices 


Federal  Reglatar 
Vol.  53,  No.  93 
Friday,  May  13,  IMS 


This  section  o(  the  FEDERAL  REGISTER 
contains  documents  other  than  njles  or 
proposed  rules  that  are  applicable  to  the 
putilic.  ^4otices  of  hearngs  and 
investigations,  committee  meetings,  agency 
dectstons  and  rulirtgs,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agerKy  statements  of 
orgarwzation  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMEHT  OF  AGRICULTURE 

Agricutturai  Stabilization  and 
Conaarvation  Sanrica 

National  Adviaery  Committaa  on 
Futurea  and  Opilona  Marketing;  Open 
Meeting 


Pursuant  to  the  Federal  Advisory 
Committee  (Pub.  L  92-463),  as  amended, 
notice  is  hereby  given  that  a  meeting  of 
the  National  Advisory  Committee  on 
Futures  and  Options  Marketing  will  be 
held  on  May  18. 1988,  from  9:00  a.m.-3:00 
p.m.  in  room  3854-S  of  the  Department 
of  Agriculture  South  Building,  14th 
Street  and  Independence  Avenue,  SW., 
Washington.  DC  20250.  | 

This  meeting  will  be  open  to  the 
public  on  May  18, 1988,  from  9:00  a.m.- 
3:00  p.m.  Members  of  the  public  may 
participate  as  time  permits  and  file 
statements  with  the  Committee  before  or 
after  the  meeting. 

The  Advisory  Panel  members  will 
meet  to  review  an  initial  draft  of  the 
pilot  program  operating  procedures. 

Questions  regarding  further 
information  with  reference  to  this 
meeting  or  the  filing  of  public  statements 
should  be  directed  to  Dr.  William  C. 
Bailey,  Pilot  Program  Executive 
Secretary,  Agricultural  Stabilization  and 
Conservation  Service,  U.S.  Department 
of  Agriculture,  P.O.  Box  2415, 
Washington,  DC  20013,  or  call  202/447- 
7583. 

Date:  May  9, 1988. 

Milton  Hertz, 

Administrator.  Agricultural  Stabilization  and 
Conservation  Service. 

[FR  Doc.  88-10699  Filed  5-12-68;  8:45  am] 

BUJNQ  COOC  34t0-<l»4l 


Forest  Service 

Scientific  Adviaory  Board  Mount  St 
Helena  National  Volcanio  Monument; 
Gifford  PIncfiot  National  Forest,  Clark 
County,  Vancouver,  WA;  Open  Meeting 

The  Mount  St  Helens  Scientific 
Advisory  Board  will  meet  at  9  a jn..  June 
20, 1988,  at  the  Cispus  Environmental 
Center,  2332  Cispus  Rd.,  Randle. 
Washington  98660.  to  receive 
information  on  and  discuss  the 
following: 

1.  Coldwater-fohnson  Ridge  Project. 

2.  The  status  of  the  NVM  Wildlife 
Plan. 

3.  Annual  report  of  the  Monument 
Scientist. 

4.  Northwest  science  program/ 
research  cooperation. 

5.  Open  discussion  of  topics  of 
interest  to  the  Advisory  Board  and 
public  comments. 

The  meeting  will  be  open  to  the 
public.  Persons  who  wish  to  make  a 
statement  to  the  Board  should  notify  Dr. 
Jack  K.  Winjum.  Chairperson,  c/o 
Gifford  Pinchot  National  Forest,  6926  E. 
4th  Plain  Blvd.,  Vancouver,  Washington 
98661,  206-696-7570.  Written  statements 
may  be  filed  with  the  Board  before  or 
after  the  meeting. 

Date:  May  5, 1988. 
Mary  )o  Lavin, 

Acting  Regional  Forester. 

[FR  Doc.  88-10740  Filed  5-12-88;  8:45  am] 

BILLING  COOE  3410-11-M 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-475-703) 

Postponement  of  Firtal  Antidumping 
Duty  Determination  of  Sales  at  Less 
ttuin  Fair  Value;  Granular 
Polytetrafluoroethylene  Resin,  Filled 
and  Untitled,  From  Italy 

AQENCV:  Import  Administration, 
International  Trade  Administration. 
Commerce. 
action:  Notice. 

summary:  This  notice  informs  the  public 
that  we  have  received  a  request  from 
the  respondent  in  this  investigation  to 


postpone  the  final  determination,  as 
permitted  in  section  735(a)(2KA)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act) 
(19  U.S.C.  ie73d(a)(2)(A)).  Based  on  this 
request,  we  are  postponing  our  final 
determination  as  to  whether  sales  of 
granular  polytetrafluoroethylene  (PTFE) 
resin,  filled  and  unfilled,  from  Italy,  have 
occiured  at  less  than  fair  value  until  not 
later  than  July  5, 1988.  We  are  also 
postponing  our  public  hearing  from  June 
6, 1988,  to  June  13. 1988. 

ErfCCnvi  DATE  May  13. 1988. 

FOR  PURTHCR  INRMtMATION  CONTACT: 

Brian  H.  Nilsson  (202-377-5332)  or 
Michael  J.  Ready  (202-377-2813).  Office 
of  Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW.. 
Washington,  DC  2023a 

SUPPLEMENTARY  INFORMATION:  On 

December  3, 1987,  we  published  a  notice 
in  the  Federal  Register  (52  FR  45982]  that 
we  were  initiating  an  antidumping  duty 
investigation  to  determine  whether 
granular  PTFE  resin,  filled  and  unfilled, 
from  Italy  is  being,  or  is  likely  to  be,  sold 
at  less  than  fair  value.  On  December  21, 

1987,  the  U.S.  International  Trade 
Commission  determined  that  there  is 
reasonable  indication  that  a  U.S. 
industry  is  materially  injured  by  reason 
of  imports  of  granular  PTFE  resin  (52  FR 
49209,  December  30, 1987).  On  April  20. 

1988,  we  published  a  preliminary 
determination  of  sales  at  less  than  fair 
value  with  respect  to  this  merchandise 
(53  FR  12967). 

The  notice  stated  that  if  the 
investigation  proceeds  normally,  we 
would  make  our  final  determination  by 
June  28, 1988. 

On  April  20. 1988,  Montefluos  S.p.A./ 
Ausimont  U.S.A.,  the  respondent  in  this 
investigation,  requested  a  postponement 
of  the  final  determination  until  not  later 
than  July  5, 1988,  pursuant  to  section 
735(a)(2)(A)  of  the  Act.  This  respondent 
accounts  for  all  of  the  exports  of  the 
merchandise  to  the  United  States.  If 
exporters  who  account  for  a  significant 
proportion  of  exports  of  the 
merchandise  under  investigation  request 
an  extension  after  an  affirmative 


preliminary  determination,  we  are 
required,  absent  compelling  reasons  to 
the  contrary,  to  grant  the  request. 
Accordingly,  we  are  postponing  the  date 
of  the  final  determination  until  not  later 
than  July  5, 1988. 

Public  Comment 

In  accordance  with  19  CFR  353.47.  and 
at  the  request  of  the  petitioner,  we  will 
hold  a  public  hearing  to  afford 
interested  parties  an  opportunity  to 
comment  on  this  preliminary 
determination  at  9:30  a.m.  on  June  13. 
1988,  at  the  U.S.  Department  of 
Commerce,  Room  1414. 14th  Street  and 
Constitution  Avenue.  NW..  Washington. 
DC  20230. 

Individuals  who  wish  to  participate  in 
the  hearing  must  submit  a  request  to  the 
Acting  Assistant  Secretary  for  Import 
Administration,  Room  B-099,  at  the 
above  address  within  ten  days  of  the 
publication  of  this  notice.  Requests 
should  contain:  (1)  The  party's  name, 
address,  and  telephone  number;  (2)  the 
number  of  participants;  (3)  the  reasons 
for  attending;  and  (4)  a  list  of  the  issues 
to  be  discussed. 

In  addition,  pre-hearing  briefs  in  at 
least  ten  copies,  both  public  and  non- 
public versions,  must  be  submitted  to 
the  Acting  Assistant  Secretary  by  June 
6, 1988.  Oral  presentations  will  be 
Hmited  to  issues  raised  in  the  briefs.  All 
written  views  should  be  filed  in 
accordance  with  19  CFR  353.46,  at  the 
above  address,  in  at  least  ten  copies,  not 
less  than  30  days  before  the  date  of  the 
final  determination,  or,  if  a  hearing  is 
held,  within  seven  days  after  the  hearing 
transcript  is  available. 
'  This  determination  is  published 
pursuant  to  section  733(^  of  the  Act  (19 
U.S.C.  1673b(f). 
Joseph  A.  Spetrini. 

A  cting  Assistant  Secretary  for  Import 
Administration. 

May  9, 1988. 

[FR  Doc.  88-10787  Filed  5-12-88;  8:45  am] 

BILLING  COOC  3510-OS-M 

Carnegie-Mellon  UnlveraKy;  Decision 
on  Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c]  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651, 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5:00  p.m.  in  Room  1523,  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue.  NW.,  Washington, 
DC. 

Docket  Number  86-302.  Applicant- 
Carnegie-Mellon  University,  Pittsburgh, 
PA  15213.  Instrument-  Biomedical 


Nuclear  Magnetic  Resonance 
Spectrometer,  Model  A  Biospec  4.2/400. 
Manufacturer  Bruker  Pbysik  AG,  West 
Germany.  Intended  Use:  See  notice  at 
FR  51  33282.  September  19. 1986. 

Comments:  None  received.  Decision: 
Approved.  No  domestic  manufacturer 
was  both  "able  and  willing"  to 
manufacture  an  instrument  or  apparatus 
of  equivalent  scientific  value  to  the 
foreign  instrument  for  such  purposes  as 
the  instrument  was  intended  to  be  used, 
and  have  it  available  to  the  applicant 
without  unreasonable  delay  in 
accordance  with  §  301.5(d)(2)  of  the 
regulations,  at  the  time  the  foreign 
instrument  was  ordered  August  23. 1984. 
Reasons:  The  foreign  instrument 
provides:  (1)  High  field  strength  of  4.2 
tesia,  (2)  a  40-centimeter  bore,  and  (3) 
multinuclear  imaging  and  spectroscopy 
of  whole,  live  animals  including  large 
pigs  and  dogs. 

These  capabilities  of  the  foreign 
instrument  described  above  are 
pertinent  to  the  applicant's  intended 
purposes.  We  know  of  no  domestic 
manufacturer  both  able  and  willing  to 
provide  an  instrument  with  the  required 
features  at  the  time  the  foreign 
instrument  was  ordered. 

As  to  the  domestic  availability  of 
instruments,  §  301.5(d)(2)  of  the 
regulations  provides  that,  in  determining 
whether  a  U.S.  manufacturer  is  able  and 
willing  to  produce  an  instrument,  and 
have  it  available  without  unreasonable 
delay,  "the  normal  commercial  practices 
applicable  to  the  production  and 
delivery  of  instruments  of  the  same 
general  category  shall  be  taken  into 
account,  as  well  as  other  factors  which 
in  the  Director's  judgment  are 
reasonable  to  take  into  account  under 
the  circumstances  of  a  particular  case." 
This  subsection  also  provides  that  if  "a 
domestic  manufacturer  was  formally 
requested  to  bid  an  instrument,  without 
reference  to  cost  limitations  and  within 
a  leadtime  considered  reasonable  for 
the  category  of  instrument  involved,  and 
the  domestic  manufacturer  failed 
formally  to  respond  to  the  request,  for 
the  purposes  of  this  section  the  domestic 
manufacturer  would  not  be  considered 
willing  to  have  supplied  the  instrument." 

The  regulations  require  that  domestic 
manufacturers  be  both  "able  and 
willing"  to  produce  an  instrument  for  the 
purposes  of  comparison  with  the  foreign 
instrument.  Where  an  applicant,  as  in 
this  case,  received  no  bid  from  the 
domestic  manufactiu'er.  it  is  apparent 
that  it  was  either  not  able  or  not  willing 
to  produce  an  instrument  of  equivalent 
scientific  value  to  the  foreign  instrument 


for  such  purposes  as  the  foreign 
instrument  was  intended  to  be  used  at 
the  time  the  foreign  instrument  was 
ordered. 
Frank  W.  Creel 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  88-10788  Filed  5-12-88;  8:45  am) 
BULMG  COOC  SBW-OS-M 

Rutgers  University  Applications  for 
Duty-Free  Entry  of  Scientific 
Instruments 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651;  80  Stat.  897;  15  CFR  Part  301), 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purpose  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
S  301.5(a)  (3)  and  (4)  of  the  regulations 
aAd  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and'5:00 
p.m.  in  Room  1523,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW..  Washington,  DC. 

Docket  Number  88-151.  Applicant 
Rutgers  University,  Procurement  and 
Contracting,  P.O.  Box  1069,  Piscataway. 
NJ  08854.  Instrument:  Scanning  Auger 
System  and  Accessories  for  Surface 
Analysis  Instrument.  Manufacturer 
KRATOS,  United  Kingdom.  Intended 
Use:  The  instrument  will  be  used  to 
measure  surface  composition  of  glass 
materials,  (SiOj,  HMFG)  ceramics 
(SijN4,  SiC.  etc.)  and  superconducting 
materials  (YiBajCujO?).  Experiments 
will  consist  of  surface  characterization 
in  order  to  observe  and  understand 
phenomena  associated  with  adsorption, 
corrosion,  separation  on  surfaces. 
Application  Received  by  Commissioner 
of  Customs:  March  29, 1988. 

Docket  Number  88-152.  Applicant: 
University  of  California,  San  Diego, 
Physchology  Department,  C-009,  La 
Jolla,  CA  92093-0109.  Instrument:  Two 
(2)  Microelectrode  Microdrives. 
Manufacturer  Narishige  Scientific 
Instrument  Lab,  Japan.  Intended  Use: 
The  instrument  will  be  used  for  the 
study  of  the  physiological  basis  of 
selective  attention  and  memory  in  the 
primate.  Experiments  will  be  conducted 
to  determine  how  diffierent  parts  of  the 
temporal  lobe  of  the  brain  are  used  in 
performing  cognitive  tasks  requiring 
memory  and  selective  attention  in  order 
to  provide  insight  into  disorders  of 
memory  and  attention  such  as 
Alzheimer's  Disease  and  amnesia  in 
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people.  ApplisaUoa  Received  by 
Commissioner  of  Customs:  March  29. 
1988. 

Docket  Number  88-153.  Applicant: 
Massachusetts  Institute  of  Technology, 
Center  for  Materials  Science  and 
Engineering,  77  Massachusetts  Avenue, 
Cambridge,  MA  02139.  Instrument 
Imaging,  Magnetic  Sector  Secondary  Ion 
Mass  Spectrometer,  Model  IX70S. 
Manufacturer  VG  lonex.  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  to  develop  a  rational, 
physical-organic  chemistry  for  organic 
surfaces  and  thin  films  to  understand 
the  relation  between  surface  structure, 
surface  chemisty  and  surface  properties 
in  order  to  be  able  to  control  such 
materials-related  phenomena  as  wetting, 
adhesion,  friction  qnd  surface 
conductivity.  Other  research  involves 
synthesis  and  characterization  of 
molecular  aassemblies  on  surfaces  with 
the  objective  of  further  developing  the 
knowledge  base  necessary  to  evaluate . 
molecular  materials  as  active  materials 
in  microelectrochemical  devices. 
Application  Received  by  Commissioner 
of  Customs:  March  29, 1988. 

Docket  lumber  88-154.  Applicant: 
University  of  Medicine  and  Dentistry  of 
New  Jersey,  Robert  Wood  lohnson 
Medical  School,  675  Hoes  Lane, 
Piscataway,  N|  06854.  Instrument: 
Electron  Microscope,  Model  JEM- 
1200EX.  Manufacturer  JEOL,  Ltd.  Japan. 
Intended  Use:  The  instrument  will  be 
used  primarily  to  study  the 
ultrastructure  of  various  biological 
systems  including  the  connective  tissues 
of  limbs  and  eyes,  extracellular  matrix 
proteins,  muscle  tissues,  purified  muscle 
proteins  and  kidney  tissues.  Most  tissue 
samples  will  be  derived  from  various 
experimental  lab  animals.  Application 
Received  by  Commissioner  of  Customs: 
March  30, 1988. 

Docket  Number  88-155.  Applicant: 
University  of  Arizona,  Department  of 
Geosciences,  Tucson,  AZ  85721. 
Instrument:  Scanning  Electron 
Microscope,  Model  Stereoscan  120B. 
Manufacturer  Cambridge  Instruments, 
United  Kingdom.  Intended  Use:  The 
instrument  is  intended  to  be  used  for 
analyzing  microscopic  properties  of 
rock,  mineral  and  fossil  specimens  in  a 
wide  range  of  discipHnes  where 
combined  morphological/chemical  data 
anaylsis  is  useful.  Research  programs 
will  include  the  following: 

(1)  Detailed  analyses  of  modem  lake 
depositional  and  biotic  systems  as 
analogs  for  understanding  ancient 
lake  deposits  and  fossils. 

(2)  Research  concerning  rock-magnetism 
of  sedimentary  rocks. 

(3)  Reintegration  of  exsolved  phases. 


(4)  Relationship  between  tectonics  and 
sedimentation  with  provenance 
studies  of  sand  and  sandstone. 

(5)  Studies  of  the  pollen  flora  of  the 
American  Southwest. 

(6)  Research  involving  comparative 
evolutionary  studi^  of  developmental 
and  moiphological  variability  in 
freshwater  fishes. 

(7)  Researdi  deaUog  with  the 
microtextures  of  molluscan  shell 
surfaces  and  their  potential  as 
indicators  of  sedimentary 
environment  and  postmortem  history 
of  shells. 

In  addition,  the  instrument  will  be 
used  to  teach  theoretical  and  applied 
aspects  of  scanning  electron  microscopy 
imaging  of  geological  and 
paleontological  specimens  in  the  course 
Scanning  Electron  Microscopy  and 
Image  Atirtalysis.  Application  Received 
by  Commissioner  of  Customs:  March  31, 
1988. 

Docket  Number  8ft-156.  Applicant 
University  of  California,  Lawrence 
Livennore  National  Laboratory,  P.O. 
Box  5012.  L-650.  Livermore,  CA  94550. 
Instrument  Infrared  Charged  Sweep 
Device  Camera  System,  Model  IR- 
5120A.  Manufacturer  Mitsubishi 
Electric  Corporation,  Japan.  Intended 
Use:  The  instrument  will  be  used  for 
studies  of  stars,  planets,  comets, 
astroids,  meteors,  etc.  Initial 
experiments  include  photometric  and 
spectroscopic  staring  imaging  of 
astronomical  phenomena.  Application 
Received  by  Commissioner  of  Customs: 
April  6, 1988. 

Docket  Number  88-157.  Applicant 
Dana-Farber  Cancer  Institute,  44  Binney 
Street,  Boston.  MA  02115.  Instrument 
Electron  Microscope.  Model  lOOCX. 
Manufacturer  JEOL.  Ltd.,  Japan. 
Intended  Use:  The  instrument  will  be 
used  to  investigate  a  variety  of  cells  and 
tissues  depending  on  the  demands  of  the 
research  groups.  The  broad  range  of 
projects  will  include:  effects  of 
Adriamychi  32  on  cardiac  muscle  and 
other  tissues;  cell  cultured  myoblasts 
treated  with  AD32  and  other  procedures; 
flbroblast  cytokinetics;  identification  of 
histocompatibility  sites;  screening 
biochemical  procedures  for  purification 
and  breakage  of  sub-cellular  organelles; 
screening  and  identifying  functional 
structures  associated  with  artificial 
membrane  blebs;  identifying  new  cell 
culture  lines;  virus  counts;  high 
resolution  macromolecular  preparations; 
drug-induced  changes  in  smooth  muscle 
structures;  identification  of  blood 
platelet  organelles;  identification  and 
study  of  tumor  morphology;  studies  of 
intracellular  matrices;  screening  cell 
cultures  for  virus  particles;  identification 
of  promegakaryocy tes;  platelet 


morphology;  granulocyte  structure: 
variatioas  in  qrumphocyte  morphology; 
BMmitoiing  biochemical  preparations: 
macromolecular  biochemistiy;  auigical 
biopsies  of  pediatric  tumors:  autopsy 
material:  studies  of  HIV  or  AIDS;  and 
blood  clotting.  In  addition,  the 
instrument  will  be  used  in  the  course 
Biophysics  116  Electron  Microscopy  in 
Molecular  Bio|^ysics  to  teach  students 
the  techniques  of  high  resolution 
electron  microscopy.  Application 
Received  by  Commissioner  of  Customs: 
April  6, 1968. 

Docket  Number:  86-156.  Applicant 
University  of  California,  Santa  Barbara, 
Purchasing  Department.  Building  4S1. 
Santa  Bai^ra,  CA  93106.  Instrument 
Electron  Backscatter  Pattern  Imaging 
and  Analysis  System.  Manufacturer 
Custom  Camera  Designs  Ltd.,  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  for  studies  of  metal-ceramic 
interfaces  and  various  modem 
engineering  materials.  Experiments  will 
consist  of  the  evaluation  of  unknown 
structure  of  fine  grained  engineering 
materials  by  examination  of 
backscattered  electron  patterns  in  order 
to  understand  the  fracture  behavior  of 
metal-ceramic  interfaces  as  well  as 
other  systems.  In  addition,  the 
instrument  will  be  used  for  education 
purposes  in  the  course  Microstmctural 
Characterization  in  which  students  will 
leam  to  determine  crystal  structure, 
orientational  relationships  and  plastic 
deformation  in  samples.  Application 
Received  by  Commissioner  of  Customs: 
April  6,  ig8& 

Docket  Number  86-159.  Applicant 
University  of  California,  Santa  Cruz. 
Purchasing  Department,  1156  High 
Street,  Santa  Cruz,  CA  95064. 
Instrument  Dilution  Refrigerator  Unit 
with  Accessories,  Model  MINIFRIDGE. 
Manufacturer  CryoVac,  West  Germany. 
Intended  Use:  Low  temperature  studies 
of  phase  transitions  in  crystals. 
Application  Received  by  Commissioner 
of  Customs:  April  6, 1988. 

Docket  Number  88-160.  Applicant 
University  of  New  Orleans,  Purchasing 
Department,  Adm.  Bldg.,  Room  1004. 
Lakefront,  New  Orleans,  LA  70148. 
Instrument:  Excimer  Laser  with 
Mechanical  Pump,  Model  EX-510. 
Manufacturer  Lumonics.  Inc.,  Canada. 
Intended  Use:  The  instrument  will  be 
used  for  research  Involving  the  photo- 
generation  of  magnetic  bubbles  in  a  spin 
glass  medium.  The  materials  that  will 
host  the  bubbles  are  compounds  of  the 
formula  MtSNTEi.  Planned  experiments 
consist  of  cooling  the  specimen  to 
approximately  4  Kelvin  and  then 
subjecting  the  specimen  to  a  pulse  of 
radiation  while  the  sample  is  in  a 


magnetic  £eld.  Magnetic  bubbles  will 

than  iui  ffnAn^trfc■MM^  lafith  .m  £/U.IID 

detection  system.  Ihe^ial  of  this 
research  is  to  pmHiirj^  npw  mutPrialB 
aaitaHe  tar  oMigaeMc  anawry  •ecaMUng 
devioes.  AfipHcaiion  Received  by 
Commissioner  of  Custonm:  April  T,  1S88. 

Docket  Number  88-161.  Applicant 
Brown  Urrtversity,  Department  of 
Geological  Sciences,  Box  lB4e, 
Providence.  SI  fOSnz.  lastrumeat 
Thermal  lonizafioB  kata^  Satio  Mass 
Spectrometer,  261V.  Manufacturer: 
Finnigan-MAT,  West  Germaoy. 
Intended  Use:  The  instrument  wiU  fae 
useti  in  isetepic  geoc^mical  aesearch  in 
the  earth  acienoes  and  its  subfields.  This 
involves  Ihe  etudy  of  the  isotopic 
compositioR  of  natural  and  experimental 
materials  to  determine  how  their 
isotopic  properties  respond  to  a  variety 
of  geological  phenomena.  The 
phenomena  include  variations  in 
isotopic  compositions  of  certaia 
elements  in  a  ataciety  of  jneterials  such 
as  rooks,  minerals,  and  aqueous 
solutions,  and  the  processes  that  caused 
those  variations.  Isotope  ratios  will  be 
measured  to  determine  isotopic 
compositions  and  to  determine 
elemental  concentrations  by  the  isotope 
dilution  technique,  bi  addition,  the 
instrument  will  be  used  in 
undergraduate  emd  graduate 
geochemistry  courses  to  teach  the 
theory,  practice,  and  application  of 
isotope  geochemistry,  to  a  variety  of 
geological  problems  in  the  jithosphere, 
hydrosirfiere  and  atmosphere. 
Application  Received  by  Commissioner 
of  Customs:  April  8, 1M8. 

Docket  Number  88-162.  Appffcant: 
University  of  Wisconsin-Madison,  430 
Lincoln  Drive,  336  Birge  Hall,  Madison. 
WI  53706.  Instrument  Electron 
Microscope,  Model  fEM-iaoOEX/SEG/ 
DP/DP.  Manufacturer  JEOL,  Ltd.,  Japan. 
Intended  Use:  The  instrument  will  be 
used  for  research  involving  studies  on 
the  development  and  structure  of  leaves 
of  selected  C3  and  C4  plants,  including 
economically  important  plants  such  as 
barley^  maize,  sugarcane,  sugar  beet, 
and  potato.  Other  research  will  be 
conducted  on  the  green  alga 
Coleochaete  and  include: 

1.  A  comparative,  developmental  study 
of  meiosporogenesis  in  various 
Coleochaete  species. 

2.  Comparative  studies  of  various 
Coleochaete  species  that  will 
elucidate  the  distribution  of  the 
unique  and  distinctive  pyramidal 
ecaks,  which  may  be  of  particular 
evolutionary  iaqxirtance. 

3.  Comparative  studies  of  spermatozoid 
'  development  in  Coleochaete. 

4.  Ultrastructural  autoradiographic 
techmquas  for  the  iavestigation  of  the 


phyaiological  nektenriups  between 

haploid  «aA  diploid  ceUs  «f 

Coleochaete. 

la  addition,  the  iaatawneat  will  be 
used  in  Ihe  4raiBiag  ol  balk 
undacgcaduate  atudento  and  ^aduate 
students  in  electron  fluicBflscope 
teohniques  and  in  the  M.fi.  aad  HiJ). 
thesis  research  ofihe  \&\!i^.  Aptptioation 
Received  by  Coaxmissioner  ofCuetooK: 
April  11, 198& 

Docket  Number:  88-163.  Applicant 
EastBian  Denial  Center,  625  ^mwood 
Avenue.  Rochester,  NY  14620. 
Instrument  Dental  Implant  Components. 
Manufacturer:  tioheiptanaa,  Sweden. 
Intended  Use:  The  instrument  will  be 
used  in  a  study  which  will  combine 
clinical  and  histological  findings  in 
primates  to  detecmine  the  biologic 
capacity  for  esseointegration  of  pure 
titanium  fixtures  inserted  immediately 
following  extraction  of  selected  teeth. 
The  specific  aim  of  this  study  is  to 
evaluate  titanium  implants  ^iotes®) 
that  have  been  placed  into  extraction 
sockets  immediately  after  the  teeth  are 
removed  (experimental  group). 
Application  Received  by  Commissioner 
of  Customs:  April  8, 1988. 
Frank  W.  CraeL 

Director,  Statutory  Import  Programe  Staff. 
[PR  Doc.  88-10788  FUed  5-12-88:  8:45  am] 
BtLUNQ  COOE  aSW-DS^I 


National  Oceanic  and  Atmospheric 
Adminiatration 

Listing  of  Endangered  and  Threatened 
Species  and  Designating  Critical 
Habitat  ^ettHen  for  the  Deei0n^ion  of 
Critical  Habitat  for  the  Right  Whale 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  determination. 

summary:  On  January  4, 1988,  NMFS 
received  a  petition  from  Green  World 
requesting  that  areas  along  the  outer 
arm  of  Cape  Cod  and  off  the  southern 
Georgia/northem  Florida  coast  be 
designated  as  critical  habitat  for  the 
Western  Atlantic  population  of  the  right 
whale  [Eubalaena  glacialis)  (53  FR 
9469).  NMFS  has  denied  the  petition 
because  it  did  not  provide  any  new 
information  on  the  biology  or  habitat 
requirements  of  the  right  whale  nor 
adequate  justiHcation  for  designating 
critical  habitat  for  the  right  whale. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  C.  Ziobro,  Protected  Species 
Management  Division,  Office  of 
Protected  Resources  and  Habitat 
Programs,  National  Marine  Fisheries 
Service.  U.S.  Department  of  Commerce. 
Washington.  DC  20238  (202/673-5348). ' 


Dated:May6,liMe. 
RoUuid  A.  Sdunitten, 

Acting  Aaatstani  Administrator  for  Fisheries. 
[FR  Dfic.  B»-107«  FOai  fr-tMH:  8:45  am] 

HUan  COOK  WW-2MI 


COMMfTTKPORTHE 
IMPLEMEWTATIOII  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  liqpoit  Umlt  for 
Certain  Cottoa  and  Mao-Alade  Hber 
TeMtile  Products  Produced  or 
Manufactured  In  Jamaica 

May  10, 1B6& 

AOENCYK]ommittee  for  the 
Im^ementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 

EFFECTIVE  DATE:  May  16,  1988. 

Autliority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman.  International  Trade 
Specialist  Office  of  Textiles  and  - 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port 
For  information  on  embargoes  and  quota 
re-openings,  call  (202)  377-3715. 
SUPRLEMEMTARY  INFORMATION:  The 
current  limit  for  Categories  341/641  is 
being  increased  for  carryforward 
applied  to  the  previous  limit  but  not 
used. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S. A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745.  dated  December  11, 1987). 
Also  see  52  FR  49185,  pubUshed  on 
December  30, 1987. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Donald  R.  Foota, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

CoBiaitto*  for  the  ImplMnentatiaa  of  TextUo 
Agreementa 

May  la  IflSB. 
Commissioner  of  Custoaoa, 


BEST  COPY  AVAILABLE 
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Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  24, 1987  by  the 
Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements,  concerning  imports 
into  the  United  States  of  certain  cotton  textile 
products,  produced  or  manufactured  in 
Jamaica  and  exported  during  the  period 
which  began  on  January  1. 1988  and  extends 
through  Diecember  31, 1968. 

Effective  on  May  16 ,  1988,  the  directive  of 
December  24, 1987  is  hereby  amended  to 
increase  the  current  limit  for  cotton  and  man- 
made  fiber  textile  products  in  Categories  341/ 
641  to  391.503  dozen,  as  provided  under  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Jamaica. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(al(l). 
Sincerely, 
Donald  R.  Foote, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

[FR  Doc.  88-10704  Filed  5-12-88;  8:45  ami 
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Announcing  Import  Restraint  Limits 
for  Certain  Cotton  and  Wool  Textile 
Products  From  the  Hungarian  People's 
Republic  , 

May  la  1968. 

The  Cliairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA),  under  the  authority 
contained  in  E.0. 11651  of  March  3, 1972, 
as  amended,  has  issued  the  directive 
published  below  to  the  Commissioner  of 
Customs  to  be  effective  on  May  16, 1988. 
For  further  information  contact  Jerome 
Turtola,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S.  i 
Department  of  Commerce,  (202)  377-{ 
4212.  For  information  on  the  quota 
status  of  these  limits,  please  refer  to  the 
Quota  Status  Reports  which  are  posted 
on  the  bulletin  boards  of  each  Customs 
port.  For  information  on  embargoes  and 
quota  re-openings,  please  call  (202)  377- 
3715. 


Baclcground 

On  October  16, 1987  a  notice  was 
published  in  the  Federal  Register  (52  Fit 
38507)  which  announced  that  the  United 
States  Govermnent  had  requested  the 
Government  of  the  Hungarian  People's 
Republic  to  lenter  into  consultations 
concerning  exports  of  wool  skirts  in 
Category  442,  produced  or  manufactured 
in  Hungary  and  exported  to  the  United 
States. 

A  CITA  directive  dated  December  30. 
1987  was  published  in  the  Federal 


Register  (53  FR  50)  which  established 
limits  for  certain  wool  and  man-made 
fiber  textile  products,  produced  or 
manufactured  in  Hungary  and  exported 
during  the  twelve-month  period  which 
began  on  January  1, 1988  and  extends 
through  December  31, 1988. 

Dtiring  consultations  held  January  21 
and  22, 1988  between  the  Governments 
of  the  United  States  and  the  Hungarian 
People's  Republic,  agreement  was 
reached  to  further  amend  their  bilateral 
agreement  to  include  specific  limits  for 
cotton  and  wool  textile  products  in 
Categories  300/301,  410  and  442, 
produced  or  manufactured  in  Hungary 
and  exported  during  the  periods  which 
began,  in  the  case  of  Category  442.  on 
November  1, 1987;  and,  in  the  case  of 
Categories  300/301  and  410.  on  January 
1, 1988  and  extend  through  December  31. 
1988. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  Correlation:  Textile  and 
Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FTl  47745.  dated  December  11, 1987). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Donald  R.  Foote, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
May  10. 1988.   - 

Committee  for  the  Implementatioii  of  Textile 
Agraements 

May  10, 1988. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  30, 1967 
concerning  certain  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
Hungary  and  exported  during  the  twelve- 
month period  which  began  on  January  1, 1088 
and  extends  through  December  31, 1988. 

Effective  on  May  16, 1988,  the  directive  of 
December  30, 1987  is  hereby  amended  to 
include  restraint  limits  for  cotton  and  wool 
textile  products  in  the  following  categories, 
produced  or  manufactured  in  Hungary  and 
exported  during  the  periods  which  began,  in 
the  case  of  Category  442,  on  Novemt)er  1, 
1987;  and,  in  the  case  of  Categories  300/301 
and  410,  on  January  1, 1988  and  extend 
through  December  31, 1988. 


Categoty 

New  restraint  Nmrt  ■ 

442 

21,000  dozen. 

Category 

300/301  .„    

410 

2.500,000  pound*. 
1,000,000  square  ytnts. 

'  These  limits  have  not  t>een  ad^jsted  to  account 
for  any  imports  exported  after  OdotMr  31,  1987  (or 
Category  442  and  December  31,  1967  tar  Catego- 
ries 300/301  and  410. 

Textile  products  in  Categories  300/301, 410 
ahd  442  which  have  been  exported  to  the 
United  States  prior  to  November  1, 1987 
(Category  442],  and  January  1, 1988 
(Categories  300/301  and  410),  shall  not  be 
subject  to  this  directive. 

Textile  products  in  Categories  300/301, 410 
and  442  which  have  been  released  from  the 
custody  of  the  U.S.  Customs  Service  undef 
the  provisions  of  19  U.S.C.  1448(b)  or 
1484(a)(1)(A)  prior  to  the  effective  date  of  this 
directive  shall  not  be  denied  entry  under  this 
directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Donald  R.  Foote, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  88-10702  Piled  5-12-68;  8:45  am] 

SHJJNO  CODE  3610-DR-M 


Amendment  to  tlie  Export  Visa 
Requirement  for  Certain  Cotton,  Wool 
and  Man4lade  Filler  Textile  Products 
Produced  or  Manufactured  in  tiie 
Hungarian  PeofMe's  Repul)llc 

May  la  1988. 

agency:  Conmiittee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending  the 
export  visa  arrangement 

EFFECTIVE  DATE:  May  16. 198a 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerome  Turtola,  International  Trade 
Specialist.  OfHce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212. 

SUPPLEMENTARY  INFORMATION:  Under 
the  terms  of  the  current  Bilateral  Textile 
Agreement  between  the  Governments  of 
the  United  States  and  the  Hungarian 
Socialist  RepubUc.  agreement  was 
reached  to  further  amend  the  visa 
arrangement  to  require  visas  for  the 


entry  of  cotton  and  wool  textile 
products  in  Categories  300/301. 410  and 
442. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  Correlation:  Textile  and 
Apparel  Categories  with  Tariff 
Schedules  of  tlie  United  Stettes 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  dated  December  11, 1987). 
AI50  see  49  m  8659,  published  in  the 
Federal  Register  on  March  8. 1984. 
Donald  R.  Foote. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Commitlae  for  the  ImpleBiBatation  of  Textile 
Agreenenta 

May  10. 1M8. 
Commisaioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  thf  directive 
issued  to  you  on  March  5, 1984,  by  the 
Chairmen  of  the  Committee  for  the 
implementation  of  Textile  Agreements  that 
directed  you  to  prohibit  entry  of  certain  wool 
textile  products,  produced  or  manufactured  in 
HuBgary  which  were  not  properly  visaed  by 
tiie  Government  of  the  Hungarian  People's 
RepubUc. 

Effective  on  May  16, 1988  you  are  directed 
to  also  prohibit  entiy  of  cotton  and  wool 
textile  products  in  Categories  300/301, 410 
and  442  entered  for  consumption  or 
withdrawn  from  warehouse  for  consumption 
into  the  Customs  territory  of  the  United 
SUtes  (i.e.,  the  50  States,  th6  District  of 
Columbia  and  the  Commonwealth  of  Puerto 
Rico)  on  or  after  May  16, 1988  which  have 
been  produced  or  manufactured  in  Hungary 
and  exported  on  and  after  May  16, 1988  for 
whtch  the  Hungarian  People's  Republic  has 
not  issued  an  appropriate  expiort  visa. 

Goods  in  Categories  300/301,  410  and  442 
which  were  exported  prior  to  May  16, 1968 
shall  not  be  denied  entry  for  lack  of  a  visa. 

Xhe  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Donald  R.  Foote. 

Acting  Chainnan,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  88-10703  Filed  5-1Z-88;  8:45  am] 

BKJJNO  CODE  Mie-OIMi 


DEPARTMENT  OF  EDUCATION 

National  Adviaory  Council  on  Indian 
Education;  meeting 

AOENCV:  National  Advisory  Cotmcil  on 
Indian  Education. 
ACnoN:  Notice  of  meeting. 

SUMMMm  iMs  flotice  aeto  forlfc  the 
sckedule  axxl  pooposed  agenda  of  a 


forthcoming  meeting  of  the  National 
Adviaory  Council  on  Indian  Education. 
This  noUce  also  describes  tite  functions 
of  the  Council.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 

dates:  June  1-3, 1988.  8:00  a.nL  until 
conclusitm  of  business  each  day. 

AOORCsa:  Holiday  Inn— Pyramid,  5151 
San  Francisco  Road,  NE.  Albuquerque. 
New  Mexico  87109  ('505/821-3333). 

FOB  FURTHER  INFORMA-nON  CONTACT: 

Gloria  Duus,  Acting  Executive  Director. 
National  Adviaory  Council  on  Indian 
Education.  330  C  Street.  SW.,  Room 
4072,  Switzer  Building,  Washington,  DC 
20202  (202/732-1353). 

SUPPLEMBNTARV  WPORMATION:  The 
National  Adviaory  council  on  Indian 
Education  is  established  under  section 
442  of  the  Indian  Education  Act  (20 
U.S.C.  1221g).  The  Council  is  established 
to,  among  other  things,  assist  the 
Secretary  of  Education  in  carrying  out 
responsibilities  tinder  the  Indian 
Education  Act  (Title  IV  of  Pub.  L.  92- 
318),  and  to  advise  Congress,  and  the 
Secretary  of  Education,  the  Under 
Secretary  of  Education  and  the 
Assistant  Secretary  of  Elementary  and 
Secondary  Education  with  regard  to 
education  programs  benefiting  Indian 
children  and  adults. 

The  meeting  will  be  open  to  the 
public.  The  proposed  agenda  includles: 

(1)  Chairman's  Report 

(2)  Acting  Executive  Director's  Report 

(3)  Action  on  previous  minutes 

(4)  Old'Council  business 

(5)  Committee  discussions  and  reports 

(6)  Review  of  NACIE's  Charter,  By  Laws 
and  the  FY'88  and  FY'89  Bydgets 

(7)  Plans  for  future  NACIE  activities 

(8)  Public  Testimonies 

(9)  Other  Council  Business 

Records  shall  be  kept  of  all  Council 
proceedings  and  shall  be  available  for 
public  inspection  at  the  Office  of  the 
National  Advisory  Council  on  Indian 
Education  located  at  330  C  Sti-eet,  SW.. 
Room  4072,  Switzer  Building, 
Washington,  DC  20202. 

Dated:  May  10, 1988. 
Signed  at  Washington,  DC 
Gloria  Duus. 

Acting  Executive  Dirprinr.  National  Advisory 

Council  on  Indian  Education. 

[PR  Doc.  8S-10ei3  Filed  S-UrSB:  8c4S  am] 


DEPARTMENT  OF  ENEfMlY 

Federal  Energy  Regulatory 
Commlaaiow 

[Docint  tlos.  ER8S^S82-000,  at  sL] 

ArtiOfM  P%Mc  Service  Co.  et  aL; 
EleoMc  Rate,  Small  Povver  Production, 
and  Interlocking  Directorate  Filings 

May  10, 1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  Arizona  ihiUic  Service  Company 

(Docket  No.  ER88-»2-S00] 

Take  notice  that  on  May  5, 1968. 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  an  Economy  Energy 
Interchange  Agreement  (Agreement) 
between  APS  and  the  Metropolitan 
Water  District  of  Southern  California 
(MWDSC)  executed  April  15, 1988. 

APS  requested  that  this  Agreement 
become  effective  60  days  from  the  date 
of  filing  with  FERC. 

This  Agreement  provides  that 
Economy  Energy  sales  by  APS  to 
MWDSC  shall  be  priced  at  one  of  the 
following  rates:  (a)  A  ceiling  rate 
concept  based  in  part  on  the  fixed  costs 
associated  with  facilities  used  to 
produce  the  requried  energy;  (b)  a  "split- 
the-savings"  concept;  or  (c)  a  selling 
price  based  on  120  percent  of  cost  to 
produce  such  energy. 

Copies  of  this  filing  are  being  served 
upon  MWDSC  and  the  Arizona 
Corporation  Commission. 

Comment  date:  May  23, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Florida  Power  ft  Li^t  Company 

(Docket  No.  ER88-381-000] 

Take  notice  that  on  May  5, 1988, 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  a  docimient  entitled 
Amendment  Number  Five  to  St.  Lucie 
Delivery  Service  Agreement  between 
Florida  Power  &  Light  Company  and 
Florida  Municipal  Power  Agency 
(FMPA). 

FPL  states  that  Amendment  Number 
Five  revises  the  designation  of  delivery 
points  and  allocation  of  the  FMPA  St. 
Lucie  Nuclear  Power  Resources. 

FI*L  requests  that  waiver  of  §  35.3  of 
the  Commission's  Regulations  be 
granted  and  that  the  proposed 
Amendment  Number  Two  be  made 
effective  on  June  1, 1988.  FPL  states  that 
copies  of  the  filing  were  served  on 
Florida  Municipal  F*ower  Agency  and 
Florida  Ihiblic  Service  Commission. 

Comment  date:  May  23, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  Hling  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Acting  Secretary. 

[FR  Doc.  B8-10777  Filed  5-12-88;  8:45  iU] 
MLLMQ  cow  mr-oi-ii 


Hydroelectric  Application  Filed  Witti 
tlM  CooNnission 

May  10. 1988. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection: 

a.  Type  of  Application:  Transfer  of 
License.  | 

b.  Project  No.:  3239-008.  I 

c.  Date  filed:  March  23. 1988. 

d.  Applicant  Puget  Sound  Power  & 
Light  Company  and  McMaster  and 
Shroeder  and  Koma  Kulshan  Associates. 

e.  Name  of  Project:  Koma  Kulshan. 
/.  Location:  On  Rocky,  Sulphur  and 

Sandy  Creeks  in  Whatcom  County, 
Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-825{r). 

A.  Applicant  Contact- 
David  B.  Ward,  Flood  &  Ward,  1000 

Potomac  Street  NW.,  Suite  402. 

Washington.  DC  20007.  (202)  298-6910. 
Neil  Macdonald,  Koma  Kulshan 

Associates,  4708  Aurora  Avenue 

North,  PO  Box  31359,  Seattle.  WA 

98103.  (206)  547-3535. 
W.J.  Finnegan,  Puget  Sound  Power  & 

Light  Company.  Puget  Power  Building, 

Bellevue.  WA  98009.  (206)  454-6363. 

/.  fEBC  Contact-  William  Roy- 
Harrison.  (202)  376-9830.  j 

j  Comment  Date:  May  27, 1988. 1 

A.  Proposed  Action:  Puget  Sound 
Power  &  Light  Company  and  McMaster 
and  Shroeder  propose  to  transfer  the 
license  for  Project  No.  3239  to  Koma 
Kulshan  Associates  to  facilitate 


completion  of  the  project.  Transferee 
has  proposed  to  construct,  operate  and 
utilize  the  full  output  of  the  project  in 
accordance  with  the  license.  Koma . 
Kulshan  Associates  is  a  limited 
partnership  organized  under  the  laws  of 
the  state  of  California. 

/.  This  notice  also  consists  of  the 
following  standard  paragraph:  B  and  C. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  385.210.  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCA-nON". 
"COMPETING  APPUCATION". 
"PROTEST*  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  die  particular 
application  to  which  the  filing  is  in 
response.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  the  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington 
DC  20426.  An  additional  copy  must  be 
sent  to:  Dean  Shumway  Acting  Director. 
Division  of  Project  Review,  Federal 
Energy  Regulatory  Conunission.  Room 
203-RB,  at  the  above  address.  A  copy  of 
any  notice  of  intent  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 
LoiaD.CMiMll. 

Acting  Secretary. 

(FR  Doc.  88-10778  Filed  5-12-88;  8:46  am] 
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IDodiat  No*.  CP8S-34S-000,  at  aL] 

CNQ  Transmission  Corp.  et  aL;  Natural 
Gas  Certificate  HHngs 

May  la  1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  CNG  Transmission  Corporation 

(Docket  No.  CP88-34a-000] 

Take  notice  that  on  April  20. 1988. 
CNG  Transmission  Corporation  (CNG 
Transmission).  445  West  Main  Street, 
Clarksburg,  West  Virginia  26301.  filed  in 
Docket  No.  CP88-348-000  a  request 
pursuant  to  S  157.205  of  the 
Conunission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  add  two  new  delivery 
points  to  Baltimore  Gas  and  Electric 
Company  (BG&E)  and  Washington  Gas 
Light  Company  (WGL).  its  existing 
jurisdictional  customers,  under  the 
authorization  issued  in  Docket  No. 
CP82-537-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
and  open  to  public  inspection. 

CNG  Transmission  states  that  by 
order  issued  September  12, 1986.  in 
Docket  No.  CP85-756-000  et  al.,  as 
modified  by  order  issued  May  4. 1987. 
the  Commission  issued  it  a  certificate  to 
render  firm  sales  service  to  BG&E  and 
WGL  up  to  a  maximum  daily  quantity  of 
60,000  dekatherms  per  day  each  under 
its  Rate  Schedule  CD.  It  is  further  stated 
that  to  enable  delivery  of  the  sales 
volumes,  the  Commission  authorized 
Columbia  Gas  Transmission 
Corporation  (Columbia)  to  transport  the 
gas  (for  the  account  of  CNG 
Transmission)  from  a  CNG 
Transmission-Columbia  interconnection 
at  Loudoun  County,  Virginia  to  various 
interconnections  between  Columbia  and 
BG&E  and  WGL  To  date,  it  is  indicated, 
the  sales  service  authorized  in  Docket 
No.  CP85-756-000  et  al.  has  not 
commenced. 

Although  in  the  instant  docket  CNG 
Transmission  proposes  to  add  two  new 
direct  delivery  points  to  WGL  and 
BG&E,  no  abandonment  of  the  delivery 
point  to  Columbia  is  intended.  Such 
point  it  is  indicated,  would  be  utilized 
as  an  alternate  delivery  point  when 
necessary  to  render  the  authorized  level 
of  gas  service.  It  is  stated  that  one  of  the 
two  additional  delivery  points  would  be 
located  at  the  interconnection  between 
CNG  Transmission  existing  pipeline  Hy- 
1  and  WGL's  pipeline  on  Virginia  Route 
7.  in  Leesburg  Magisterial  District 
Loudoun  County.  Virginia.  CNG 
Transmission  states  that  the  other 
delivery  point  would  be  located  at  an 
interconnection  between  its  existing 
pipeline  No.  PL-1  and  the  facilities  to  be 
constructed  by  BG&E  at  Tuscarora. 
Maryland. 

CNG  Transmission  asserts  that  the 
proposed  delivery  points  cue  not 
inconsistent  with  the  intent  of  the 
original  order  in  Docket  No.  CP85-7S6- 


000  and  that  the  order  did  not  preclude 
the  possibility  of  direct  delivery  points. 
CNG  Transmission  notes  that  it  has  filed 
in  Docket  No.  CP88-128-000  to  increase 
the  level  of  service  of  BG&E  and  WGL 
CNG  further  notes  that  although  it 
requested  authority  to  construct  and 
operate  the  instant  proposed  delivery 
points  therein,  it  will  soon  amend  the 
application  to  delete  its  request  to  add 
the  subject  delivery  points. 

Comment  date:  June  24. 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Carnegie  Natural  Gas  Company 

(Docket  No.  CPB8-363-000]    ' 

Take  notice  that  on  April  25. 1988. 
Carnegie  Natural  Gas  Company 
(Carnegie).  800  Regis  Avenue, 
Pittsburgh,  Pennsylvania  15236  filed  in 
Docket  No.  CP88-363-O00  an  application 
pursuant  to  section  7  of  the  Natural  Gas 
Act  and  Subpart  G  of  Part  284  of  die 
Commission's  Regulations.  Carnegie 
seeks  authorization  for  the  open-access 
transportation  of  natural  gas  for  others 
with  pr^granted  abandonment 
authorization  of  such  transportation 
service,  and  also  for  the  abandonment 
of  sales  service  in  the  event  of 
conversion  of  sales  service  to 
transportation  service  pursuant  to  18 
CFR  284.ia  all  as  more  fully  set  fordi  in 
the  application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Carnegie  seeks  authority  under 
section  7  of  the  Natural  Gas  Act  to 
provide,  on  a  self-implementing  basis, 
interruptible  and  firm  transportation 
service  on  Carnegie's  pipeline  system  on 
behalf  of  shippers  other  than  interstate 
pipelines,  pursuant  to  §  284.222  and 
284.223  of  the  Commission's  Regulations. 
Carnegie  states  that  following  issuance 
of  certificate  authorization  pursuant  to 
§  284.221,  such  service  would  be 
provided  under  the  terms  of  its  proposed 
ITS  and  FTS  Rate  Schedules  of  its  FERC 
Gas  Tariff. 

Carnegie  also  requests  pre-granted 
authorization  to  abandon  transportation 
services  upon  the  expiration  of  the 
contractual  term  of  each  individual 
transportation  arrangement  authorized 
under  the  blanket  certificate  requested 
herein.  Carnegie  also  requests 
abandonment  authorization  for  sales 
service  in  the  event  and  at  the  time  a 
sales  customer  converts  to  firm 
transportation  service.  Specifically. 
Carnegie  requests,  pursuant  to  section 
7(b)  of  die  Natural  Gas  Act  and  S  157.18 
of  the  CommiSsibn's  Regulations, 
abandoninent  authorization  with  respect 
to  any  Commission  jurisdictional  sales 
customer's  conversion  of  firm  sales 


eqtidements  to  firm  transportation  on 
Carnegie's  system  under  an  FTS  service 
agreement  pursuant  to  S  284.10  the 
Commission's  Regulations.  Furthermore, 
Carnegie  states  that  it  would  comply 
with  the  conditions  specified  in 
paragraph  (c)  of  {  284.221  of  die 
Commission's  Regulations. 

Comment  date:  May  31. 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

S.  Carnegie  Natural  Gas  Company 

(Docket  No.  CP88-3a»-000] 

Take  notice  diat  on  April  29. 1988. 
Carnegie  Natural  Gas  Company 
(Carnegie).  800  Regis  Avenue. 
Pittsburgh.  Pennsylvaiua  15236.  filed  in 
Docket  No.  CP88-369-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  (NGA)  for  a  certificate  of  public 
convenience  and  necessity  for  the 
construction  and  operation  of  a  pipeline 
interconnection  for  die  sale  and  delivery 
of  natural  gas  to  UGI  Corporation — Gas 
Utility  Division  (UGI)  for  resale  and  for 
authorization  for  pre-granted 
abandonment  of  the  proposed  sale  of 
gas,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Carnegie  proposes  to  sell  up  to  10,000 
dekatherms  of  natural  gas  per  day  (dt/d) 
to  UGI  on  a  firm  basis  pursuant  to 
Carnegie's  Rate  Schedule  CDS  of  die 
First  Revised  Volume  No.  1  of  its  gas 
tariff  for  a  primary  term  of  ten  years. 
Carnegie  will  deliver  die  gas  to  UGI  at 
one  of  two  alternative  interconnections: 
(1)  An  interconnection  to  be  constructed 
at  a  cost  of  $500,000  between  Carnegie 
and  the  pipeline  facilities  of  Columbia 
Gas  Transmission  (Columbia  Gas)  in 
Union  Township,  Washington  County, 
Pennsylvania  and  (2)  at  Carnegie's 
existing  delivery  point  with  Texas 
Eastern  Transmission  Corporation 
(TETCO)  at  Waynesburg,  Washington 
County,  Pennsylvania.  Carnegie  also 
requests  pregranted  abandonment  of  the 
proposed  sales  service  in  the  event  that 
UGI  exercises  a  price  market-out  clause 
in  the  sales  service  agreement  or  in  the 
vent  UGI  is  unable  to  arrange  for  the 
transportation  of  the  gas  volumes 
between  the  Carnegie  delivery  point  and 
the  UGI  city  gate  receipt  point. 

Comment  date:  May  31. 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington.  DC 


20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protesto 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFTl  385.214]  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Loia  D.  CaslMll, 
Acting  Secretary. 

(FR  Doc.  88-10779  Filed  5-12-88:  8:45  am] 
siujNQ  COM  srir-oi-M 
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[Oodwt  No*.  RPM-159-100.  TIM8-1-20- 

Col; 

Propoaad  ChangM  In  FBIC  Qaa  Tariff 

May  11. 1988. 

Take  notice  titat  Algonquin  Gas  ' 
TransraiMion  Company  ("Ajgonquin") 
on  May  &.  1988i  tendered  for  filing  to  its 
FERC  Gas  Tariff.  Secoad  Revised 
Volume  No.  1,  six  (6)  u^ies  aacb  of  the 
following  tariff  sheets: 

Proposed  to  be  effective  Moich  1, 1998 

Sabstitate  Twenty-sixth  Revised  Sheet 
No.  203 

Proposed  to  be  effective  June  J.  1988 

Twenty-sixth  Revised  Sheet  Na  201 
Nineteenth  Revised  Sheet  No.  205 
Third  Revised  Sheet  No.  629 
Second  Revised  Sheet  No.  630 
Fifth  Revised  Sheet  No.  631 
Fourth  Revised  Sheet  No.  631^ 
Third  Revised  Sheet  No.  632 
Second  Revised  Sheet  No.  633 
Third  Revised  Sheet  No.  634 
Second  Revised  Sheet  No.  635 
Second  Revised  Sheet  Na  636 

Algonquin  states  that  pursuant  to 
section  7  of  its  Rate  Schedules  F-2  and 
F-4.  it  Is  filing  Substitute  Twenty-sixth 
Revised  Sheet  Na  203  and  Nineteenth 
Revised  Sheet  No.  205  to  track  rate 
changes  made  by  its  suppbers,  CNG 
Transmission  Corporation  and  Texas 
Eastern  Transmission  Corporation,  in 
the  services  underlying  Rate  Schedaies 
F-2  and  F-4.  The  proposed  effective 
dates  for  Twenty-sixth  Revised  Sheet 
No.  203  and  Nineteendi  Revised  Sheet 
No.  206  are  March  1. 1988  and  June  1. 
1988,  respectively. 

Algonquin  states  that,  pursuant  to  the 
Commission's  Order  Nos.  483  and  483A 
("Orders"),  dated  Novonber  la  1987 
and  March  2, 1988.  respectively,  in 
Docket  Na  RM86-14  et  aJ  it  has  elected 
to  use  its  Purchased  Gas  Adjustment 
("PGA")  mechanism  to  recover  its 
purchased  gas  costs  for  Rate  Schedules 
F-1.  WS-1. 1-l  and  E-1.  Algonquin  1 
further  states  that  the  rate  sheet.     ' 
Twenty-sixth  Revised  Sheet  No.  201, 
and  section  17.  the  PGA  Provision  of  the 
General  Terms  and  Conditions  which  is 
comprised  of  Third  Revised  Sheet  No. 
629.  Second  Revised  Sheet  No.  63a  Fifth 
Revised  Sheet  No.  631.  Fourth  Revised 
Sheet  No.  e31-A.  Third  Revised  Sheet 
No.  632,  Second  Revised  Sheet  No.  633. 
Third  Revised  Sheet  No.  634.  Second 
Revised  Sheet  No.  635  and  Second 
Revised  Sheet  No.  636  are  being  filed  to 
adopt  and  implement  the  new  PGA 
regulations  in  S9  154.301  through  154,310 
of  the  Commission's  Regt^ations  as  set 
forth  m  the  Orders.  The  proposed 


effective  date  of  Twenty-sixth  Revised 
Sheet  No.  201  and  the  revised  section  17. 
the  PGA  PtovisioB  of  the  General  Tenas 
and  Conditioas  is  June  1. 1988. 

Algonquin  notes  that  a  copy  of  this 
filing  is  being  served  i^nm  each  affected 
party  and  interested  stete  commissioa. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  Bia  a  motion  to 
intervene  or  protest  wnth  the  Federal 
Energy  Regulatory  Conunission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  hi  accordance  with  Roles  211 
and  214  of  the  Conanaaion's  ibUas  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  AD  such  notions  or  protests 
should  be  RIed  on  or  before  May  18. 
198&  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
LoisD. 


Acting  Seentary. 

[FR  Doc  8»-10783  FiM  5-12-a8(  8:45  am) 

aauNe  oooe  srn-siHt 


(i 
0001 


Granite  State  Gaa  Tranaoiiaslon,  ktc; 
Propotad  Changea  in  Rataa  and  Tariff 
Proviaions 

May  11. 196a 

Take  notice  that  on  May  5. 1988, 
Granite  State  Gas  Transmission.  Inc. 
(Granite  State),  120  Royall  Street. 
Canton.  Massachusetts  02021.  tendered 
for  filing  with  the  Commission  the 
following  revised  tariff  sheets  in  its 
FERC  Gas  Tariff:  First  Revised  Volume 
No.  1.  containing  changes  in  rates  and 
other  tariff  provisions  for  effectiveness 
on  June  1, 1988: 

Seventh  Substitute  Twenty-First 

Revised  Sheet  No.  7 
Second  Substitute  Second  Revised  Sheet 

Na67 
Third  Substitute  Fifth  Revised  Sheet 

No.  68 
Second  Substitute  Second  Revised  Sheet 

No.  69 
Third  Substitute  Fourth  Revised  Sheet 

No.  70 
Second  Substitute  Second  Revised  Sheet 

No.  70-A 
Third  Substitute  Third  Revised  Sheet 

No.  71 
Second  Substitute  Second  Revised  ^leet 

Na71-A 
Third  Substitute  Third  Revised  Sheet 

No.  72 
Second  Revised  Sheet  Na  73 


Seoond  Revised  Sheet  No.  7« 

Third  SubsUtute  Fourth  Revised  Sheet 

Na75 
Third  Substitute  Second  Revised  Sheet 

Na76-A 
Third  SabstitBte  Pint  Revised  Slkeat 

No.TS-B 
Fourth  Sabstituto  Ckiginal  Sheet     Na 

75-C 
Second  Revised  Sheet  Na  76 
First  Revised  Sheet  Na  77 
Original  Sheet  No.  77-A 
First  Revised  Sheet  Na  80 
Fourth  Substitute  First  Revised  Sheet 

No.  82 
Substitute  Origtaial  Sheet  No.  82-A 
First  Revised  Sheet  No.  82-B 

According  to  Granite  Stat*,  the 
purpose  of  the  filmg  is  to  make  changes 
in  rates  and  in  the  purchased  gas  cost 
adjustment  procedures  in  Section  XIX  of 
the  General  Terms  and  Conditions  of  its 
tariff  to  coaform  to  the  requirements  of 
the  Commission's  Revisions  to  the 
Purchased  Gas  Cost  AtHuatnaot 
Regulations.  Docket  Na  RM86^M-Q00 
(Order  Nos.  483  and  483-A). 

Granite  State  furtiier  states  that 
copies  of  its  filing  were  served  opon  its 
customers.  Bay  ^te  Gas  Company  and 
Norther  Utilities,  Inc.  and  the  regulatory 
commissions  of  the  ^tes  of  Maine. 
Massachusetts,  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  625 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385Jai,  385.214).  All  such  motions  or 
protests  should  be  filed  on  ot  before 
May  18. 196&  Protests  will  be 
considered  by  the  Commission  in 
determinii^  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
most  file  a  motimi  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lou  D.  CsaMl. 
Acting  Seentary. 

[FR  Ddc.  88-10784  Filed  5-12-ae;  8:45  ami 
ssjjwe  coce  tny.sMi 


[OodMt  Na  RF0a-1«2-O0e) 

Ringwood  GMharing  Co;  FWng  of 
Raviaad  Purchaaad  Qaa  A4|M«n*nt 
CtaMM* 

May  11. 1988. 

Take  notice  that  on  May  2. 1988. 
Ringwood  Gatherteg  Cea^iany 


(Ringwood).  of  4828  Loop  Central  Drive. 
Loop  Central  Three.  Suite  «a  Houston. 
Texas  77081.  filed  Fourth  Revised  Sbeet 
No.  58,  Tenth  Revised  Sheet  No.  59,  Trfth 
Revised  Sheet  No.  60.  Flftti  Revised 
Sheet  No.  61.  Fourth  Revised  Sheet  Na 
62.  Fouth  Revised  Sheet  No.  63.  and  First 
Revised  Sheet  No.  64  to  its  FERC  Gas 
Tariff.  In  addition,  pursirant  to  the 
Commission's  March  31. 1988  letter 
order  in  Docket  No.  TA88-1-38, 
Ringwood  hereby  withdraws  its 
incremental  pricing  tariff  sheet  and 
removes  said  sheet  from  its  tariff. 
Ringwood  will  continue  to  utilize  a 
hybrid  unit-of-sales/unit-of-purchase 
methodology  until  it  elects  either  the 
unit-of-sales  or  the  unit-of-purchase 
methodology  in  its  next  Natural  Gas  Act 
section  4  rate  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  May  18. 
19ea  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  persim  wishing  to 
become  a  party  must  file  a  HK)tion  to 
-intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pi^lic  inspection. 
LoisaCaafaell, 
Acting  Secretary. 

[FR  Doc.  88-10785  Filed  5-12-88;  8:45  am] 
BiuMa  CODE  sru-oi-a    . 


[Docket  Nos.  RP88-138-<NW  and  TQ88-1-6- 
000} 

Sea  Robin  Pipeflne  Co.;  Tariff  Filing  of 
Revisad  Tariff  Sifaats 

May  10. 1988. 

Take  notice  that  on  May  3, 1988,  Sea 
Robin  Pipeline  Company  (Sea  Robin) 
tendered  for  filing  to  its  FEKC  Gas 
Tariff: 

Original  Volume  Na  1 

Fiftieth  Revised  Sheet  Nq.  4 
Sixth  Revised  Sheet  No.  5 
Fifth  Revised  Sheet  No.  8 
Sixtii  Reviaed  Sheet  Na  7 
Third  Revised  Sheet  No.  T-nA. 
Third  Revised  9ieet  Na  7-B 
Fourth  Reviaeed  Sheet  N&  7-C 
Origiiul  Sheet  Na  7-Cl 
Origiiud  Sheet  No.  7-C2 
Second  Revised  Sheet  No.  14 
Second  Revised  Sheet  No.  15 
Second  Revised  Sheet  No.  16 
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Third  Revised  Sheet  No.  17 
lliird  Revised  Sheet  No.  18 
Fourth  Revised  Sheet  No.  19 
Original  Sheet  No.  t9-A 
Original  Sheet  No.  19-B 

Original  Vohmw  Na  2 

Thirty-third  Revised  Sheet  No.  127-D 
Thirty-third  Revised  Sheet  No.  135-C 

The  proposed  effective  date  for  each 
of  the  preceding  tariff  sheets  is  June  1, 
1988.  These  tariff  sheets  are  being  filed 
pursuant  to  fi  154.310  of  the 
Commissions  regulations  to  reflect  the 
changes  in  tfie  purchase  gas  adjustment 
provisions  contained  in  sections  1  and  4 
of  Sea  Robin's  FOtC  Gas  Tariff,  CMginal 
Volume  No.  1.  Tariff  sheets  5  through  7C 
and  14  through  19  reflect  the  election 
under  Section  154.303  of  the 
Commission's  regulations,  as 
promulgated  pursuant  to  Order  483  to 
recover  changes  in  its  cost  of  purchased 
gas  through  a  PGA  mechanism  following 
the  unit-of-sales  methodology.  Sea 
Robin  proposed  no  changes  to  its 
Current  Effective  Rates  at  this  time. 

Sea  Robin  also  tendered  for  filing  the 
following  tariff  sheets: 

Original  Volume  No.  1 
Fifty-first  Revised  Sheet  No.  4 

Original  Volume  No.  2 

Thirty-fourth  Revised  Sheet  No.  127-D 
Thirty-fourth  Revised  Sheet  No.  135-C 

These  tariff  sheets  are  being  filed  to 
reflect  Surcharge  Adjustments  of  $0.00 
under  Rate  Schedules  X-1,  X-2,  X-7  and 
X-8  to  be  effective  July  1, 1988  as 
required  by  the  transition  rules  of 
Section  154.310  of  the  Commission's 
regulations. 

Sea  Robin  states  that  these  revised 
tariff  sheets  and  supporting  data  are 
bfeing  mailed  to  its  jurisdictional  sales 
customera  and  to  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  v^th  &e  Federal 
Energy  Regulatory  Commission,  625 
North  Capitol  Street  NE.,  Washington. 
DC  20426.  in  such  accordance  with 
S  385.214  and  385.211  of  tiie 
Commission's  regulations.  All  sudi 
motions  or  protests  should  be  filed  on  or 
before  May  17. 1988.  Protests  will  be 
considered  by  die  Commission  in 
determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Siis  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  CashaU. 

Acting  Secretary. 

[FR  Doc.  88-10780  Filed  5-12-88;  8:45  am] 

SNJJNQ  CODE  (Tir-OI-M 


[Docket  Na  TA86-3-8-0001 

South  Qeorgia  Natural  Gas  Co.; 
Propoaad  Changas  To  FERC  Gaa  Tariff 

May  10. 1988. 

Take  notice  that  on  May  3, 1988,  South 
Georgia  Natural  Gas  Company  (South 
Georgia)  tendered  for  filing,  in  the 
alternative,  Forty-Seventh  Revised 
Sheet  No.  4  and  Alternate  Forty-Seventh 
Revised  Sheet  No.  4  to  its  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1,  with 
a  proposed  effective  date  of  July  1, 1988. 
South  Georgia  states  that  the  proposed 
tariff  sheets  reflect  South  Georgia's  first 
annual  PGA  filing  under  die 
Commission's  revised  PGA  Regulations. 

South  Georgia  states  that  its  proposed 
Current  Adjustment  is  the  same  under 
both  tariff  sheets  and  reflects  a 
commodity  increase  of  5.16f  per  MMBtu 
from  South  Georgia's  transitional  PGA 
filing  in  Docket  No.  TM88-1-8-000.  The 
Surcharge  Adjustment  reflected  on 
Forty-Seventh  Revised  Sheet  No.  4. 
which  is  calculated  in  accordance  with 
the  Commission's  Regulations,  is  67.02i 
per  MMBtu  while  the  Surcharge 
Adjustment  reflected  in  the  alternate 
sheet  is  zero.  South  Georgia  requests 
such  waivers  of  the  Conunission's 
Regulations  as  may  be  required  in  order 
to  implement  the  proposed  ahemate 
tariff  sheet. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rides  of 
Practice  and  Procedures  (($  385.214. 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  May  31. 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Caahell. 
A  cling  Secretary. 

[FR  Doc  88-10781  Filed  5-12-88;  8:45  am] 
MLUNQ  cooc  srir-ai-M 
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(Docket  Na  RPM-M-001 ) 

Texas  Eastern  Transmission  Corpc; 
Compliance  RHng 

May  11. 198& 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  May  4, 1988  tendered  fdr 
niing  as  part  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1.  six  copies 
each  of  the  following  tariff  sheets: 
Substitute  First  Revised  Sheet  No.  52 
Substitute  First  Revised  Sheet  No.  53 
Substitute  First  Revised  Sheet  No.  54 
Substitute  First  Revised  Sheet  No.  55 
Substitute  First  Revised  Sheet  Nos.  56- 

99 
First  Revised  Sheet  No.  400 
Substitute  First  Revised  Sheet  No.  482 
Substitute  First  Revised  Sheet  No.  483. 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  make  the  revisions  to 
Texas  Eastern's  March  22, 1988  tariff 
filing  in  Docket  No.  RP88-80  as  required 
by  the  Commission's  April  21, 1988 
"Order  Accepting  for  Filing  and 
Suspending  Tariff  Sheets,  Subject  to 
Refund  and  Conditions"  (April  21 
Order). 

Texas  Eastern  states  that  its  March 
22. 1988  filing  was  accepted  subject  to 
refund  and  conditions  imposed  by  the 
Commission's  April  21  Order.  In 
compliance  with  Ordering  Paragraph  (B) 
of  the  April  21  Order,  Texas  Eastern  has 
made  the  following  tariff  changes: 

(1)  Sheet  Nos.  52, 482,  and  483  have 
been  revised  to  eliminate  references  to 
suppliers  Southern  Natural  and  Texas 
Gas. 

(2)  Sheet  No.  52  Page  1  of  4  through 
Sheet  No.  52  Page  4  of  4  have  been 
redesignated  as  Sheet  Nos.  52, 53, 54. 
and  55. 

(3)  Sheet  No.  483  has  been  revised  to 
correct  an  incorrect  reference  to 
United's  Docket  No.  RP88-27. 

Texas  Eastern  states  that  Sheet  No. 
400  has  not  been  revised  because  Texas 
Eastern  submits  that  it  correctly  reflects 
the  supersession  of  Second  Substitute 
Original  Sheet  No.  400,  which  was 
accepted  by  the  Commission's  March  9, 
1988  Letter  Order  in  Docket  No.  RP8&- 
177-000.  Texas  Eastern  states  that  as 
required  in  Ordering  Paragraph  (C)  of 
the  April  21  Order,  Texas  Eastern 
affirms  that  within  30  days  following  the 
issuance  of  a  Commission  order  in 
United  Gas  Pipeline  Company,  Docket 
No.  RP88-27-000,  establishing  the 
appropriate  amount  of  take-or-pay  costs 
to  be  billed  by  Untied  to  its  customers, 
Texas  Eastern  shall  file  revised  tariff 
sheets  to  track  any  modifications  to 
United's  take-or-pay  charges  ordered  in 
that  proceeding.  In  addition  to  the  above 


tariff  changes,  the  April  21  Order 
requires  Texas  Eastern  to  file  supporting 
workpapers  clarifying  whether  or  not  it 
has  allocated  costs  to  non-jurisdictional 
customers.  Texas  Eastern  states  that  no 
costs  were  allocated  to  non- 
jurisdictional  sales  since  Texas  Eastern 
does  not  purchase  any  gas  for  non- 
jurisdictional  sales. 

The  proposed  effective  date  of  the 
tariff  sheets  listed  above  is  April  1, 1988, 
the  effective  date  of  the  initial  tariff 
sheets  filed  in  this  proceeding. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  May  IB,  1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to^ 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the         • 
Commission  and  are  available  for  public 
inspection. 
Loia  O.  CasheU, 
Acting  Secretary. 
[PR  Doc.  88-10786  Filed  5-12-88;  8:45  am] 

MLUNQ  COOC  ITIT-OI-II 


[Dodtet  No*.  RP8S-124-00C  TQ8S-1-11- 
000,  TIM»-1-1 1-000] 

United  Gas  Pipe  Une  Co^  Tariff  FMng 
of  Revised  Tariff  Sfieets 

May  la  196& 

Take  notice  on  May  3, 1988,  United 
Gas  Pipie  Line  Company  (United) 
tendered  for  filing  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1: 

To  B«  Effectiva  June  1, 1988 

Revised  Seventy-Ninth  Revised  Sheet  No.  4 
Revised  Sixth  Revised  Sheet  No.  74-B 
Revised  Sixth  Revised  Sheet  No.  74-C 
Revised  Fifth  Revised  Sheet  No.  74-D 
Revised  Sixth  Revised  Sheet  No.  74-E 
Revised^venth  Revised  Sheet  No.  74-F 
Revised  Second  Revised  Sheet  No.  74-Fl 
Revised  First  Revised  Sheet  No.  74-F2 
Original  Sheet  No.  74-F2a 

To  B«  Effective  July  1. 1988 

Second  Revised  Seventy-Ninth  Revised  Sheet 
No.  4 

These  tariff  sheets  are  being  filed 
pursuant  to  9  154.310  of  the 
Commission's  regulations  to  reflect  the 


changes  in  the  purchase  gas  adjustment 
provisions  contained  in  section  19  of 
United's  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  Tariff  sheets  74-B  through 
74-Fl  reflect  the  election  under  S  154J03 
of  {he  Commission's  regulations,  as 
promulgated  pursuant  to  Order  483  to 
recover  changes  in  its  cost  of  purchased 
gas  through  a  PGA  mechanism  following 
the  unit-of-sales  methodology.  United 
proposes  a  Current  Adjustment  of  $0.00 
effective  June  1, 1988.  Second  Revised 
Seventy-Ninth  Revised  Sheet  No.  4  to  be 
effective  July  1, 1988  reflects  the  Current 
and  Surcharge  Adjustments  attributable 
to  the  Alaskan  Natural  Gas 
Transportation  System  (ANGTS). 

United  states  that  these  revised  tariff 
sheets  and  supporting  data  are  being 
mailed  to  its  jurisdictional  sales 
customers  and  to  interested  state  * 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  such  accordance  with 
S  395.214  and  385.211  of  the 
Commission's  regulations.  All  such 
petitions  of  protest  should  be  filed  on  or 
before  May  17, 1968. 

Protests  will  be  considered  by  the 
Commission  in  determining  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  Motion  to 
Intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  publig  inspection. 
LoUD.Cadiell, 
Acting  Secretary. 
[FR  Doc  88-10782  Filed  5-12-88;  8:46  am] 
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Western  Area  Power  Administration 

Request  for  Applications  fd^  Long- 
Term  Power  From  ttie  Navajo 
Generating  Station,  AZ 

aqcncy:  Western  Area  Power 
Administration,  DOE 

ACTKHK  Notice  of  request  for 
applications. 

summary:  The  Boulder  City  Area  Office 
of  the  Western  Area  Power 
Administration  (Western)  is  requesting 
applications  for  long-term  power  firom 
the  Navajo  Generating  Station  (Navajo) 
which  is  in  excess  of  the  pumping 
requirements  of  the  Central  Arizona 
Project  (CAP)  and  any  such  needs  for 
desalting  and  protective  pumping 
facilities  as  may  be  required  under 


section  101(b)(2)(B)  of  the  Colorado 
River  Basin  Salinity  Control  Act  of  1974 
(Long-Term  Navajo  Surplus).  The  Long- 
Term  Navajo  Surplus  is  being  marketed 
in  accordance  with  the  provisions  of  the 
Navajo  Power  Marketing  Plan  (Long- 
Term  Plan)  adopted  by  the 
Commissioner  of  the  Bureau  of 
Reclamation  (Reclamation)  on 
December  1. 1987,  and  published  in  the 
Federal  Re^ater  on  December  21, 1987 
(52  ^  48328).  Applications  are  being 
requested  for  the  Long-Term  Navajo 
Surplus  available  for  sale  and  exchange 
after  the  date  of  initial  operation  of 
regulatory  storage  at  New  Waddell  Dam 
through  September  30, 2011.  Capacity 
available  for  sale  will  be  400  megawatts 
(MW)  less  the  capacity  available  for 
exchange.  Up  to  150  MW  will  be 
available  for  exchange.  The  ca()acity 
rate  will  be  fixed  for  the  term  of  the 
contract  at  $72  per  kilowatt-year  ($6  per 
kilowatt-month).  The  energy  rate  will  be 
based  on  actual  annual  operating  costs 
associated  with  the  Navajo  entitlement 
plus  a  charge  for  Western's  costs 
associated  with  Navajo.  Exchanges  will 
be  made  at  a  one-kWh-for-one-kWh 
exchange  rate  plus  the  above-noted 
capacity  rate  and  charge  for  Western's 
costs.  Additional  information  regarding 
the  resource  and  rates  is  provided  in  the 
"Request  for  Applications"  section  of 
this  notice.  The  applications  for  Long- 
Term  Navajo  Surplus  must  include  the 
applicant  profile  data  described  in  this 
notice  and  also  must  include  the 
amount(8)  of  power  and  type(s)  of 
service  (sale  or  exchange]  requested. 

Western  will  immediately  begin 
accepting  and  reviewing  the 
applications  received  pursuant  to  this 
notice.  A  proposed  allocation  will  be 
published  in  a  Federal  Register  notice 
upon  completion  of  the  review  and 
analysis  of  all  applications  received. 
Western  plans  to  have  executed 
contracts  for  the  Long-Term  Navajo 
Surplus  by  December  31, 1988. 

dates:  Applications  for  Long-Term 
Navajo  Surplus  will  be  accepted  until 
June  13, 1988.  Applications  postmarked 
after  that  date  will  not  be  accepted. 

AODRESS:  Applications  should  be 
submitted  to:  Mr.  Thomas  A.  Hine,  Area 
Manager,  Boulder  City  Area  Office, 
Western  Area  Power  Administration, 
P.O.  Box  200,  Boulder  City.  NV  89005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Earl  W.  Hodge,  Assistant  Area 
Manager  for  Power  Marketing.  Boulder 
City  Area  Office.  Western  Area  Power 
Aikainiatration,  PX).  Box  200,  Boulder 
City.  NV  89005. 

SUFPLEMENTARV  INFORMATION: 
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Cootenta 

A.  Background 

B.  Request  for  Applications 

C.  Applicant  ProHIe  Data 

D.  Regulatory  Prt>cedural  Requirements 

A.  Background 

llie  United  States  acquired  an 
entitlement  to  24.3  percent  of  the 
generation  available  at  Navajo  for  use 
by  CAP  pursuant  to  the  Colorado  River 
Basin  Project  Act  (32  U.S.C.  1501  et 
seq.).  The  CAP  is  a  multipurpose  water 
resource  development  and  management 
project  in  Arizona.  Section  107  of  the 
Hoover  Power  Plant  Act  of  1984  (98  Stat. 
1333)  provides  that  capacity  and  energy 
associated  with  the  United  States 
entitlement  in  Navajo,  which  is  in 
excess  of  the  pumping  requirements  of 
CAP  and  any  such  needs  for  desalting 
and  protective  pumping  facilities  as  may 
be  required  aader  section  101(b)(2)(B)  of 
the  Colorado  River  Basin  Salinity 
Control  Act  of  1974.  shall  be  marketed 
and  exchanged  by  the  Secretary  of  the 
Department  of  Energy  pursuant  to  a  plan 
adopted  by  the  Secretary  of  the  Interior 
after  consultation  with  the  Secretary  of 
the  Department  of  Energy,  the  Governor 
of  Arizona,  and  the  Central  Arizona 
Water  Conservation  District  (CAWCD). 
In  accordance  with  the  Hoover  Power 
Plant  Act  of  1984.  the  Commissioner  of 
Reclamation  adopted  the  Long-Term 
Plan  on  December  1. 1987.  on  behalf  of 
the  Secretary  of  the  Interior.  Prior  to  the 
adoption  of  the  Long-Term  Plan,  an 
Interim  Navajo  Power  Marketing  Plan 
(Interim  Plan]  was  adopted  and 
implemented  to  provide  for  the 
marketing  of  Navajo  power  until  a  long- 
term  plan  could  be  implemented.  The 
Long-Term  Plan  provides  that  contracts 
entered  into  under  the  Interim  Plan  will 
expire  upon  1-year  notice  given  by 
Western  subsequent  to  September  30, 
1989,  but  no  later  than  the  date  of  initial 
operation  of  regulatory  storage  of  New 
Waddell  Dam.  The  New  Waddell  Dam 
is  a  regulatory  storage  feature  of  the 
CAP  which  will  provide  operating 
flexibility  and  will  allow  increased 
winter  season  pumping  into  regulatory 
storage  for  release  in  the  summer 
season,  and  thereby  reduce  summer 
season  pumping,  providing  an  enhanced 
power  resource  during  the  peakload 
season  of  the  Southwest. 

The  Long-Term  Plan  provides  that 
Western,  working  closely  with 
Reclamation  and  CAWCD.  will  be  the 
primary  marketing  entity  responsible  for 
the  sale  and  exchange  of  the  Long-Term 
Navajo  Surplus.  By  letter  dated 
December  17. 1987.  the  Commissioner  of 
Reclamation  requested  that  Western 
begin  the  marketing  process  for  the 
sales  dhd  exchanges  provided  in  the 


Long-Term  Plan  upon  the  plan's 
effective  date  of  January  20, 1988,  and 
pursue  the  goal  of  having  executed 
contracts  within  12  months.  As 
requested  by  Reclamation,  Western  is 
initiating  the  marketing  process  for  the 
sales  and  exchanges  of  Long-Term 
Navajo  Surplus  and  plans  to  have 
executed  contracts  by  December  31. 
1988. 

B.  Request  for  Applications 

Western  is  requesting  applications  for 
sale  and  exchange  of  Long-Term  Navajo 
Surplus  for  the  contract  period  to 
commence  upon  initial  operation  of 
regulatory  storage  at  New  Waddell  Dam 
through  September  30.  2011.  Contractors 
with  long-term  contracts  terminating  in 
2011  shall  be  given  the  first  opportunity 
for  new  long-term  contracts  for 
approximately  the  same  amount  of 
power  contained  in  the  terminated 
contracts  with  available  capacity  and 
energy  distributed  pro  rata  among 
contractors.  Initial  operation  of  the 
regulatory  storage  is  scheduled  to  begin 
after  1992.  Criteria  for  the  sale  and 
exchange  of  Long-Term  Navajo  Surplus 
are  provided  in  the  Long-Term  Plan 
published  in  the  Federal  Register  (52  FR 
48328.  December  21, 1987],  a  copy  of 
which  can  be  requested  fiom  Western's 
Boulder  City  Area  Office. 

TTie  Long-Term  Navajo  Surplus  to  be 
sold  or  exchanged  under  the  Long-Term 
Plan  consists  of  capacity  and  energy  for 
sale  on  a  long-term  basis  generally 
during  the  summer  season  (May  1 
through  September  30  of  any  year),  but 
will  be  available  during  the  summer  and 
winter  seasons,  onpeak  and  offpeak. 
Onpeak  hours  are  the  hours,  except 
Sunday,  that  are  between  9  a.m.  to  9 
p.m.,  mountain  standard  time  during  the 
summer  season.  Capacity  available  for 
sale  will  be  400  MW,  less  the  capacity 
used  for  exchange  purposes.  A 
maximum  of  150  MW  of  the  400  MW 
available  for  sale  may  be  used  for 
exchanges  on  a  long-term  basis,  ilnergy 
scheduled  from  an  exchange  contiactor 
will  be  returned  to  the  exchange 
contractor  on  a  one-kWh-for-one-kWh 
basis.  There  will  be  760  kWh  of  energy 
per  year  available  for  sale  or  exchange 
to  each  contractor  for  each  kilowatt  of 
contract  capacity.  Delivery  of  capacity 
and  energy  will  be  subject  to  the 
availability  of  the  Navajo  Powerplant 
and  the  associated  transmission  system 
and  capacity  reductions  will  be  on  a  pro 
rata  basis  among  all  the  contractors  and 
CAWCD.  Energy  will  be  affected  if  the 
energy  produced  by  the  Navajo 
entitlement  is  less  than  an  average  of 
3.500  GWh  per  year  in  the  current  and 
immediately  prior  operating  year. 
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Specific  details  of  the  contractor's  rights 
under  these  circumstances  are 
addressed  in  the  Long-Term  Plan. 

Long-Term  Navajo  Surplus  will  be 
offered  for  sale  in  the  following  order  of 
priority: 

1      Di>Afa»<kn/«a  Av^fifiAa  VArifkSvt    AMv/^na 


the  additional  rate  component 
established  by  CAWCD  plus  an  amount 
which  when  added  to  the  additional  rate 
component  shall  total  $72  per  kW-year. 
The  annual  rate  of  $72  per  kW-year 
shall  be  billed  to  each  contractor  in  a 


2.  Loads 

a.  Maximum  denland  (kW)  and  energy 
use  (KWh)  for  each,  month  for  each  year 
of  1985. 1986,  and  1987. 

b.  Daily  peak  demand  for  the  peak 
week  in  the  years  1985. 1986.  and  1987.        ' 


Pwiwl  Regialw^  /  Vofc  83.  Na  98  /  FMday.  May  IS.  1968  /  Notiees 


171INI 


Executive  order.  Western  has  an 
exemption  from  sections  3. 4.  and  7  of 
Sxecutive  Order  liS91;  aocordingly,  no 
clearance  of  diis  procedure  by  die  Office 
of  Management  and  Budget  (OMB)  is 
required. 


EMVmONMENTAL  PflOTECTION 
AGENCY 

(FRL-3S7»-21 

Agency  Paparwortc  Reduction  Act 


:  bi  compliance  with  tiie 
Paperworic  Reduction  Act  (44  U.S.C 
3501  et  sag.),  tiiis  notice  announce*  tiiat 
the  Information  Collection  Requests 
(ICRs)  abstracted  below  have  been 
forwa^ed  to  the  Office  of  Management 
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Specific  details  of  the  contractor's  rights 
under  these  circumstances  are 
addressed  in  the  Long-Term  Plan. 

Long-Term  Navajo  Surplus  will  be 
offered  for  sale  in  the  following  order  of 
priority: 

1.  Preference  entities  within  Arizona. 

2.  Prefe'rence  entities  within  the 
Boulder  City  marketing  area. 

3.  Preference  entities  in  adjacent 
Federal  marketing  areas. 

4.  Nonpreference  entities  in  the 
Boulder  City  marketing  area. 

In  the  event  that  a  potential      < 
contractor  fails  to  place  capacity  and 
energy  under  contract  within  a 
reasonable  period,  as  specified  by 
Western  and  in  accordance  with  the 
terms  and  conditions  offered  by 
Western,  the  amount  of  capacity  and 
energy  not  placed  under  contract  will  be 
reoffered  in  accordance  with  the  order 
of  priority  specified  above. 

Arizona  entities,  regardless  of 
preference  status,  shall  have  first 
opportimity  for  electrical  capacity  and 
energy  exdiange  rights  as  necessary  to 
implement  this  plan  in  accordance  with 
section  107  of  the  Hoover  Power  Plant 
Act  of  1984. 

Western,  after  consultation  with 
Reclamation  and  CAWCD,  shall  enter 
into  all  power  sales  and  exchange 
contracts  on  behalf  of  the  Secretary  of 
the  Interior,  consistent  with  the  Long- 
Term  Plan  and  the  Conformed  General 
Consolidated  Power  Marketing  Criteria 
or  Regulations  for  Boulder  City  Area 
Projecto  (49  FR  50583,  December  29. 
1984).  Contract  entitlements  will  be 
measured  or  calculated  at  the  500-kV 
bus  at  Navajo.  Capacity  and  energy,  less 
losses,  will  be  delivered  at  a  voltage  of 
500  kV  to  contractors  at  either 
Westwing  Switchyard  or  McCullough 
Switchyard  or  at  such  other  points  an'd 
voltages  on  the  Navajo  system  as 
Western  and  the  contractor  shall  agree. 
Any  necessary  transmission  service 
beyond  the  contractor's  point(s)  of 
delivery  will  be  the  responsibility  of  the 
contractor.  CAWCD  will  be  a  party  to 
contracts  for  the  sale  or  exchange  of 
Long-Term  Navajo  Surplus  for  the 
limited  purpose  of  establishing  and 
collecting  the  additional  rate  component 
authorized  by  the  Hoover  Power  Plant 
Act  of  1984  to  repay  the  advance  of 
$175,000,000  (or  more)  to  Reclamation  by 
CAWCD  for  authorized  features  of  CAP 
in  accordance  with  the  Plan  Six  Cost- 
Sharing  Agreement  dated  April  15, 1988. 

The  rates  for  long-term  Navajo 
capacity  and  energy  are  prescribed  in 
the  Long-Term  Plan.  The  capacity  rate 
for  sales  and  exchanges  will  be  fixed  for 
the  term  of  the  long-term  contracts  at 


the  additional  rate  component 
established  by  CAWCD  plus  an  amount 
which  when  added  to  the  additional  rate 
component  shall  total  $72  per  kW-year. 
The  annual  rate  of  $72  per  kW-year 
shall  be  billed  to  each  contractor  in  a 
monthly  amount  of  $6  per  kW-month. 
The  energy  rate  for  sales  will  be  a  mllls- 
per-kWh  rate  based  on  the  actual 
annual  operating  costs  associated  with 
the  Navajo  entitlement  in  the  prior 
operating  year  plus  a  charge  for 
Western's  costs  associated  with  Navajo. 
Western's  charge  will  be  based  on 
actual  costs  of  services  performed  under 
the  Long-Term  Plan,  including 
appropriate  administrative  expenses. 
Long-term  exchanges  will  be  at  a  one- 
kWh-for-one-kWh  energy  exchange  rate 
plus  the  above  described  $72  per  kW- 
year  capacity  rate  and  a  charge  for 
Western's  costs  associated  with  Navajo. 
All  applications  for  Long-Term  Navajo 
Surplus  must  comply  with  the  following 
applicant  profile  data  (APD)  as 
approved  through  June  30, 1980,  by  the 
Office  of  Management  and  Budget  (0MB 
No.  1910-1200).  If  an  item  in  the  APD 
does  not  apply,  please  state  the  reason 
why  it  does  not  apply. 

C  Applicant  Profile  Data 

If  an  applicant  is  applying  for  power 
on  behalf  of  another  organization  which 
is  not  a  member  or  subsidiary  of  the 
applicant,  the  applicant  shodkl  provide 
a  statement  to  that  effect,  which 
includes  the  reason(s)  why  the  other 
organization  is  not  applying  for  power 
on  its  owm  behalf.  All  items  of 
information  in  the  APD  should  be 
answered  as  if  prepared  by  the 
organization  seeking  the  allocation  of 
Federal  power. 

1.  Applicant  Organization 

a.  Organization  name  and  address. 

b.  Name,  address,  title,  and  telephone 
number  of  person(s)  who  will  represent 
the  entity  in  dealing  with  Western. 

c.  Type  of  organization  (municipality, 
rural  electric  cooperative,  irrigation 
district.  State  agency,  Federal  agency, 
other).  Parent  organization,  if  applicable. 
Names  of  members,  if  applicable. 
Applicable  law  under  which 
organization  was  established. 

'  d.  Organization's  geographic  service 
area.  If  readily  available,  submit  a  map 
of  the  service  area  cmd  indicate  the  date 
the  map  was  prepared. 

e.  Number  and  types  of  customers 
served  and  percentage  of  load: 
residential,  commercial,  industrial, 
agricultural,  military  base,  et& 


Z  Loads 

a.  Maximum  dentand  (kW)  and  energy 
use  (KWh)  for  each,  month  for  each  year 
of  1985, 1986,  and  1987. 

b.  Daily  peak  demand  for  the  peak 
week  in  the  years  1985, 1986,  and  1987.        ' 

3.  Resources 

a.  Operating  generating  resources,  if 
any,  including  for  each  resource,  rated 
capacity,  plant  factor  by  month  for  1987 
type  of  fuel,  and  location. 

b.  If  the  applicant's  load  is  served 
wholly  or  partially  by  purchases  from 
others,  please  provide  for  each 
purchase,  the  name  of  the  power 
supplier,  amounts  of  firm  and  nonfirm 
capacity  and  energy  supplied  under  the 
contract,  and  the  termination  date. 

4.  Transmission 

a.  A  brief  description  of  the 
applicant's  transmission  and 
distribution  system,  including  major 
interconnections. 

b.  Requested  point(s)  of  delivery  on 
the  Navajo  system,  voltage  of  service 
required,  and  capacity  desired  at  each 
of  the  points  of  delivery. 

c.  Description  of  the  transmission 
arrangements  necessary  to  deliver 
power  bom  the  requested  point(s)  of 
delivery  to  the  applicant's  load.  (If 
transmission  service  by  another  entity 
will  be  necessary,  please  describe  the 
arrangement  necessary  to  obtain  the 
service.)  Please  provide  a  single-line 
drawing  of  the  applicant's  service 
arrangements,  if  one  is  readily  available. 

5.  Service  Requested 

a.  The  amount(s)  and  type(s)  of 
service  (sale  or  exchange)  requested. 

b.  The  date  when  the  applicant  can 
first  use  the  service  requested  from 
Western. 

c.  Any  other  information  the  applicant 
wishes  to  include. 

d.  The  signature  and  title  of  an 
appropriate  official  who  is  able  to  attest 
to  the  vaUdity  of  the  information 
submitted  and  who  is  authorized  to 
submit  the  application. 

D.  Regulatoiy  Procedural  Requbements 

Executive  Order  12291 

Under  the  provisions  of  section  3  of 
Executive  Onier  12201.  dated  February 
17. 1981.  a  regulatory  impact  analysis 
must  be  made  prior  to  the  publication  of 
a  major  rule.  This  proposal  is  of  a 
technical  nature  and  considered  to  be  a 
nonma  jor  rule  within  the  meaning  of  the 


Executive  order.  Western  has  an 
exaraptioD  from  sections  3, 4.  and  7  of 
Executive  Order  122B1;  aocordingly.  no 
clearance  of  this  procedure  Iqr  die  Office 
of  Management  and  Budget  (OMB)  is 
required. 

National  Environmental  Policy  Act 

In  compliance  widi  the  National 
Environmental  Policy  Act  of  1980 
(NEPA).  the  Council  on  Environmental 
Quality  regulations,  and  the  Department 
of  Energy  guidelines  for  compliance  with 
NEPA.  republished  and  amended  in  the 
Federal  Register  on  December  15. 1967 
(52  FR  240).  Western  prepared  an 
environmental  assessment  of  the 
potential  impacts  of  the  marketing  of 
Long-Term  Navajo  Surplus.  The 
Department  of  Energy  has  determined 
that  Western's  proposed  actions  as 
described  in  the  environmental 
assessment  will  not  lead  to  any 
significant  environmental  impacts. 

Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C  601,  etaeq.],  each 
agency,  when  required  to  publish  a 
general  notice  of  pn^K>sed  rule,  shall 
prepare  for  public  comment  an  initial 
regulatory  flexibility  analysis  to 
describe  the  impact  of  the  proposed  rule 
on  small  entities.  In  this  instance,  this 
proposal  relates  to  particular  electric 
services  and  rates  provided  by  Western. 
Under  5  U.S.C  601(2),  such  rules  and 
practices  relating  to  services  are  not 
considered  "rules"  within  the  meaning 
of  this  Act  Accordingly,  no  regulatory 
flexibility  analysis  is  required. 

Paperwork  Reduction  Act  of  1980 

Tlie  Paperwork  Reduction  Act  of  1980 
(44  U.S.C  3501-3520)  requires  that 
certain  information  collection 
requirements  be  approved  by  the  OMB 
before  information  is  demanded  of  the 
public.  OMB  has  issued  a  final  rule  on 
the  Paperwork  Burdens  on  the  Public  (48 
FR  13666)  dated  March  31, 1983.  Only 
those  parties  requesting  Long-Term 
Navajo  Surplus  are  requested  to  submit 
information.  Nevertheless,  this  is  at  their 
sole  election.  There  is  no  requirement 
that  members  of  the  public  supply 
information  about  themselves  to  the 
Government  It  follows  that  the  request 
for  applications  for  power  from  the 
Navajo  Generating  Station  is  exempt 
from  the  Paperwork  Reduction  Act 

Issued  at  Golden.  Colorado.  April  29. 1988. 
WilHaniRClivMt. 
AebnitiiBtratw. 
(FR  Doc  88-lOeeS  Filed  &-1Z-B8;  8:45  am) 


ENVmONMEMTAL  PROTECTION 
AQENCY 

[mLr3S7»-a] 

Agancy  Paparwortt  RaducUon  Act 
Raquaata  Complatad  By  OMB 

AOeiCV:  Environmental  Protection 

Agency. 

action:  Notice. 


r.  In  compliance  widi  the 
Paperwoiic  Reduction  Act  (44  U.S.C 
3501  et  seq.),  this  notice  announces 
Office  of  Management  and  Budget 
(OMB)  actions  on  the  Information 
Collection  Requests  (ICRs)  submitted  by 
EPA. 

Approved 

EPA  lCRm444;  Emissions  Inventory 
for  Regional  Acid  Disposition  Model 
(RAOM)  Verification:  OMB  action  date: 
4/6/88;  OMB  #2000-0030;  expires  6/30/ 
00.  New  collection. 

EPA  ICR  *1028:  Pesticide 
Manufacturing  Facility  Census  for  1986; 
OMB  action  date:  4/11/88;  OMB  #2040- 
0111;  expires  4/30/9a  New  collection. 

EPA  ICR  *1440;  Technical  Assistance 
Grants  to  Groups  at  National  Priorities 
Sites;  OMB  action  date:  4/1S/88;  eiqiires 
2/28/91.  New  collection. 

£/Vl /CA  #0834: 40  CFR  Part  3a 
"General  Regulation  for  Issuance 
Program"  (Amendment);  OMB  action 
date:  4/21/88;  expires  8/31/80.  Revision 
of  existing  collection.  No  changes. 

NM  RmTHm  mrofUNATiON  contact: 

Carla  Levesque,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223),  401 M  SL,  SW., 
Washington.  DC  20460.  Telephone  No. 
(202)  382-2740 
or 

Susan  Dudley,  Office  jof  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  726  Jackson  nace, 
NW.,  Washington.  DC  20503, 
Telephone  No.  (202)  395-3064. 

Date:  May  4, 1908. 
Paul  Lapalay, 

Acting  Director,  Infonnation  and  Regulatory 
Systems  Division. 

[FR  Doc  8»-1072S  Filed  5-12-88;  a-45  am] 
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Agancy  Information  CoNactlon 
Acllvltlaa  Under  OMB  Ravlaw 

AOtNCV:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 


:  In  eomplieace  widi  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.),  diis  notice  announces  that 
the  Infonnation  Collection  Requests 
(ICRs)  abstracted  below  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and  are 
available  to  the  public  for  review  and 
comment  The  ICRs  describe  the  nature 
of  the  information  collection  and  its 
ejqpected  cost  and  burden;  where 
appropriate,  they  include  the  actual  data 
collection  instrument 

FOR  nmTHBI  mPORMATION  CONTACT: 
Carla  Levesque  at  EPA.  (202)  382-274a 


Office  of  Pesticides  and  Toxk 
Substances 

Titie:  PCB  Disposal  Permitting 
Regulation.  (EPA  ICR  #1012). 

Abstract-  Applicants  for  PCB  disposal 
permits  must  provide  a  sampling  and 
quality  assurance  plan  and  an 
environmental  impact  assessment  to 
EPA.  The  Agency  will  use  these  data  to 
evaluate  the  facility's  ability  to  safely 
dispose  of  PCBs.  This  is  an  extension  of 
an  existing  collection. 

Respondents:  Applicants  for  PCB 
Disposal  Permits. 

Estimated  Burden:  15,000  hours. 

Frequency  of  Collection:  Annually. 

Title:  Pesticides  Report  for  Pesticide- 
Producing  Establishments.  (EPA  ICR 
#0160). 

Abstract  FIFRA  requires  producers  of 
pesticide  products,  active  ingredients 
and  devices  to  register  their 
establishments  with  EPA  and  to  submit 
an  annual  report  on  the  types  and 
amounts  of  products  produced.  EPA 
uses  this  information  for  compliance 
oversight  and  risk  assessment  This  is  a 
reinstatement  of  an  existing  collection. 

Respondents:  Producers  of  Pesticide 
Products. 

Estimated  Burden:  13,965  hours. 

Frequency  of  Collection:  AnnuaUy. 

Title:  Reporting  and  Recordkeeping 
for  Asbestos  Abatement  Worker 
Protection.  (EPA  ICR  #1246). 

Abstract:  This  rule  covers  state  and 
local  employees  who  perform  asbestos 
abatement  activities.  It  requires 
employers  to  report  asbestos  abatement 
projects,  to  train  employees  about  the 
hazards  of  asbestos,  to  monitor 
employee  exposure,  and  to  provide 
medical  surveillance.  It  also  requires 
employers  to  maintain  records  of  these 
activities.  This  is  an  extension  of  an 
existing  collection. 

Respondents:  State  and  Local 
Governments. 

Estimated  Burdens:  71  hours. 

Frequency  of  Collection:  On  occasion. 


/  V«L  53.  Mo.  gs  /  Friday.  May  IB. 


Office  of  111 

Labonrtorics.  (ER^  ICR  #  K»l). 

ClesB  Water  Act  «f  1987  or  ^  Sirfe 
Drinteig  Water  Act  BHrat  conpletK 
pCTfomenoe  cvahiatioiiB  {PBs).  QA 
contracter  er  giniitee  laberatenes  also 
must  submit  Rs.  I%e8e  cvahmtioRa  Inip 
emwe  qaality  «f  data  used  ta  AgtiiLji 
decisions  involving  water  <qudty 
standants. 

Ratpondents:  Aganoy,  Slata.  iocal  and 
private  water  and  waate  laboratories. 

Estimated  Burdens:  56,770  liours. 

Frequencf^  C&thakm:  tamMrily. 

Comments  on  the  ICR  should  b«  seiil 
to: 

Carla  Levesqoe,  U.S.  fiaviroBmaiitaJ 
Protection  Agencii,  Inlbmwtian  Pelic^y 
Branch  (PM-223).  401  M  St..  SW, 
Washington,  DC  20WO 
and 

Timothy  Hwit,  Offioe  of  Managenent 
and'fiodget.  Office  of  fofoi naliun  and 
Jtagdalary  Alfaks,  728  fBokaan  Flaoe. 
NW.,  Washington.  DC  30608. 
(TetepboM  (aK)4SS-<S0M). 

Date:  May  4. 1968.  | 

PanlLapday, 

Acting  Uireidor,  InJonnaUon  andftegulatory 
Systems  Division. 

(FR  Doc  8S-10726  Tiled  5-T2-88:  IMS  ami 
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Avadatiility  of  EPA  consMnts 
preparad  April  2&,  iges  through  April  2a. 
1968  piaauant  to  ^  EBvironanental 
Review  Process  (ERP),  under  sectkm  .309 
of  the  Claan  Air  Act  and  aectioa 
102(2)((^  of  the  Natioaal  Environmental 
Policy  Act  as  amended.  Requests  Tor 
copies  of  EPA  comments  can  be  directed 
to  the  Office  itf Paderal  Activities  at 
(202)  382-5074. 

An  explanation  of  ^  ratings  assigned 
to  draft  environmental  imparl 
statements  (EISs)  was  published  in  FR 
dated  AprM  22. 1988153  FR  13318). 

DRAFT  ElSa  I 

ERP  No.  D~AfS^LaS723-ID,  Rating 
ECl.  WtngCree*-Twentymfle 
Geographic  Display  Area  Management 
Plan,  Implementation,  Nezperce 
National  Forest.  Elk  City  and 
Clearwater  Ranger  Districts,  Idaho 
County,  ID. 


Sumnumy:  :  j.* 

EPA's  concern  is  that  sediimnk  fcma 
road  construction  and  timber  harvest 
may  reach  the  stream  systems  and 
affect  fish  habitat  capability  and  water 
quality. 

ERP  No.  1>-APS-Le572t-AK  Rating 
EC2,  North  Sea  Otter  Seiiad  Area 
Resources  Management  Plan, 
Implementation,  Tongass  National 
FoEetgn.AiC 

Summaij: 

EPA'a  main  coocem  is  tfac  t£Eact«f  <^ 
action  aUenethtas  oa  water  quatt^y. 
Additional  iolbnnatioa  jama^u— todca 
coaiplianca  widi  Vfaft«rQed% 
Standards,  water  quality  and  Ksh 
habitat  monitoring,  mitigation  measures, 
and  baseline  data. 

SRPNo.  a.BU4-^(ffO-Oa  Rating 
LO,  Northwest  Colorado  Coal 
PteSareaca  Bi^  Lease  AppiicoliaaB, 
Ckapnan-Riabokl  iG-9l£i»&b)  and 
lensen-Miller  (C-4275],  Leasing,  Rio 
Blanco  County,  CO. 

Svmnaiy: 

EPA  does  not  anticipate  aity 
significant  adverse  ii^pacla  firaai  the 
preferred  ahemative. 

ERPNo.  l>-SLM-jaO009-Xn;  ftafing 
LD.  Aptuk  Industrial]  and  Hazardous 
Waste  Treatment  Facility  ConatmcIiDa 
and  Operation.  Land  Exdiange,  Ri|(ht-df- 
Way  Grants.  Temporary  Use  Permits 
and  Possible  404  Permit  Tooele  CouiAy. 
UT. 

Summaty: 

EPA  hes«e  ofa«eOUsns  ta  Ae  imiect 
a«  prepoeod,  but  Wftgasta  that 
additioaai  inlaiiaatien  be  inoiadcd  ia 
theliaaUBS. 

ERP  No.  T>-BLM-L65122'4B,  Batti« 
LO.  Idaho  Statewide  Small  Wilderness 
Study  Areas  (WSAs).  Wilderness 
Recemnendrifions,  Designatkm  or 
^fonQea^Mffifni,  uox  Creek,  Lower 

Worm  Credk,  GeMRna^,  BenAi  Peak, 
Boulder  CmAc,  UlQe  Wood  )9ver  end 
Black  Butte  WSAs'.  Valley.  T«wn  FaHa, 
Fremont  Bear  Lake.  Custer,  Blame  and 
Lincola  Comties,  YD. 

Surnmary: 

EPA  ha«  no  objections  to  Oiis 
document  for  the  Wilderness  ritody 
areas.  Mowtrver.  -we  fgLUiimignd  that  the 
final  EIS  include  water  quality  and 
fishery  impacts  as  planning  (^teria  for 
all  WSAs. 

ERP  No.  aS-CQB^EasOV-Ma  ttatimg 
EU3.  Wilmington  Harbor,  Northeast 
Cape  I^ar  Mvcrffavigattan 
Improvements,  Fourth  East  felty 


Channel  to 
Projecfflhantni 
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OauNiai.NC 

Summaiy: 

EPA  feels  thefvoposad  prqiest, 
without  prior  or  concurrent 
impleuieutaliuu  dflfae  gn  vUuiiuiwftJ 
conservfiMon  feaitaret.  wuuld  Testdtin  a 
pn^eot  ^AiA  Is  «nvireminntEffiy 
unaafiipRCtory.  TMs^ocuBieiM^loes  not 
uMKtatoi  aee^piMa  InllfiMiUua  fcf 


throo^i 

and  alteiteg  ( 

impacts  af  the  ] 

that  fee  WllaaagTM  DbtJBt  fwpart  a 

supplemeatei  BIS  wirfch  adequatriy 

Based  vpam  Iheae  oewoatoAejuiycBed 
action  is  preoeatly  «  candidate  far 
referral  to  the  fteaidcat'a  Goaacil  «a 
Environmental  ^^uaUty  ibr  raacdutioa  of 
issues  of  concern. 

ERP  No.  D-UAF-EIWSD-TVC,  Rating 
ECt^yaoarfdhawm  AA,  f -4  ta  F- 
15E  AhcsalkCiaiuaRioii  Aogram,  SHe 
Selectiea—diiinflBawirtBian.  Vfgfm 
Couitty.  NCASmmmHtn  SHh  are 
Canaoa  AFa  NM;  HoNaaaaa  AA.  Md; 
Mountain  Hatoe  Affi,  S  and  SMln 
APB,NV, 

Suaimary: 

fiPA  haea^monberof  ^aaaieas 
regaidiag  tlwooiae  impaotn  of  ttda 
decision  te  locate  tlw  V-4SR  a^aadwaa 
at  S^ysMv  jotauon  ia  which  £RA  aeada 
some  <4arifiGation. 


ERP  No.  B^USA-fUU»-VT. 
EC2,  Dugway  Proving  Ground,  Biological 
Aerosol  Test  Facility  (BATF), 
Oantroctiea  end  Opwe^m,  Baker 
Laboratory.  Toeelc  -and  \m^  Coan^s, 
UT. 

Sunmnny. 

EPA  has  concerns  about  thexletails  of 
the  -analyais  Ja  the  £1S  rather  than  any 
speciiic  envifMuaeatal  iaifiact -of  Ibe 
proposed  project  EPA  auggetts  Aat 
soBie  progranunafic  options  in  laciBty 
Qpeiations  be  litfther  considered  to 
reduce  the  risk  of  release  aad  that  Qie 
EIS  be  improved. 

NotK  The  above  •muBBry  alKHiM  have 
appeand  in  4lK4-ffi-M  A  Jletioa. 

FINAL  S9b 

ERPNe.  F-COE-C3tOS&-NY.  Saw  Mill 
River  Basin  Flood  Control  Flan,  Old 
NeppaiHii  AveBue  Bridge  to  near  the 
former  Tompkins  Avenue  Bridge, 
Nepara  Paric,  City  of  Yonkera, 
We8tehea«or  Ooani|r,  NV, 


Summary: 

EPA's  concerns  on  the  draft  EIS 
regarding  the  resuspension  of  trace 
pollutants  and  erosion  on  the  city  of 
Yonkers  drinking  water  and  to  the 
surrounding  environment  have  been 
addressed.  Accordingly,  EPA  has  no 
objections  to  the  implementation  of  the 
project  as  proposed. 

ERP  No.  FS-FAA-F51002-IN. 
Indianapolis  International  Airport 
Developmenl,  4R-22L  10,000  Foot 
Runway  Construction.  Project  Change, 
Approval  and  Funding.  Marion  County, 
IN. 

Summary: 

EPA  provided  comments  on  the  final 
EIS,  and  had  no  further  comments. 

ERP  No.  F-FHW-F4Q1*^MN.  US  10/ 
US  MN  Trunk  Highway  10 
Improvements.  CSAH-77  near  Bluffton 
to  CSAH-53  south  of  Motley.  Funding 
and  404  Pennit  Otter  Tail.  Wadena. 
Todd  and  Morrison  Counties.  MN. 

Summary: 

EPA  expressed  concerns  about  the 
potential  for  adverse  wetlands  impacts 
and  secondary  impacts  in  the  draft  EIS. 
In  general.  EPA  is  satisfied  with  the  way 
in  which  previous  concerns  were 
addressed  in  this  document 

ERP  No.  F-UMT-E540O6-FL  Miami 
Metromover  Automated  Transportation 
System.  Construction  and  Improvement 
Omni  and  Brickell  Legs,  Dade  County, 
FL. 

Summary: 

EPA  is  satisfied  that  concerns  have 
been  adequately  addressed.  However, 
effective  measures  should  be  developed 
during  final  design  to  minimize  adverse 
air,  noise  and  water  quality  impacts 
from  construction  activities. 

Amended  Notice: 

EO — Environmental  Unsatisfactory 
should  read  EU — Environmental 
Unsatisfactory  in  4-22-68  FR  Notice. 

Date:  May  10. 1988. 
WilJiam  a  Fraoklia, 

Acting  Director,  Office  of  Federal  Activities. 
\¥R  Doc  88-10606  Filed  5-12-88:  a:4S  am] 
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IER-FRt-3379-6I 

Envhtmmantal  Impact  Statewenta; 
Availability 

Responsible  Agency.  Office  of  Federal 
Activities.  General  Information  (202) 
382-5075  or  (202)  382-5074.  Availability 
of  Environmental  Impact  Statements 
Filed  May  2, 1988  Tlnou^  May  6. 1986 
Pursuant  to  40  CFR  150&9 


EIS  No.  880143.  Draft  COE,  ND.  Devils 
Lake  Basin.  Flood  Control  and  Related 
Purposes  Project  Implementation, 
Benson.  Eddy,  Nelson,  Walsh, 
Cavalier.  Towner,  Rolette,  Pierce  and 
Ramsey  Counties,  ND,  Due:  )une  27, 
1988,  Contact:  Gary  Palcsh  (612)  220- 
0264. 

EIS  No.  880144.  Draft.  BLM.  AK,  Birch 
Creek  Watershed.  Placer  Mining 
Management  Plan,  Approval  and  404 
Permit.  Implementation.  Steese    - 
National  Conservation  Area,  Yukon- 
Tanana.  AK,  Due:  July  11, 1988, 
Contact:  Richard  Dworsky  (907)  271- 
3114. 

EIS  No.  880145.  Draft  BLM.  UT.  Pony 
Express  Resource  Management  Plan, 
Implementation.  Salt  Lake  District, 
Utah,  Tooele  and  Salt  Lake  Countries, 
UT,  Due:  August  15, 1988,  Contact: 
Dennis  Oaks  (801)  524-6767. 

EIS  No.  880146.  Rnal,  FHW,  ND, 
Columbia  Road  Overpass  Widening. 
Gateway  Drive  to  32nd  Avenue  South, 
Funding.  Grand  Forks  County.  ND, 
Due:  June  13. 1988,  Contact:  John 
Kliethermes  (701)  255-^4011. 

£/S  No.  880147.  Final,  AFS.  UT, 
Escalante  Known  Geological  Structure 
(KGS),  Oil  and  Gas  Leasing  and 
Development  Dixie  National  Forest 
Due:  June  13, 1988,  Contact:  Calvin 
Bird  (801)  586-2421. 

EIS  No.  880148.  Dra^  FHW,  VA,  VA- 
642/HoadIy  Road  Improvements,  VA- 
234  to  VA-641.  Funding.  Prince 
William  County,  VA,  Due:  June  27, 
1988,  Contact  James  Tumlin  (804)  771- 
2371. 

Amended  Nolicaa 

EIS  No.  880108.  Draft,  FHW.  VA.  US  288 
Const.,  US  360/Hull  Street  to  1-64. 
Funding.  Section  10  and  404  and  Coast 
Guard  Permits.  Chesterfield.  Henrico. 
Goochland  and  Powhatan  Counties, 
VA,  Due:  May  31, 1988.  Contact: 
Robert  L  Hundley  (804)  786-4304. 
Published  PR  4-15-88-Review  period 

extended. 
Dated:  May  la  198& 

WilliMi  D.  FiankDa, 

Acting  Director,  Office  of  Federal  Activities. 

(FR  Doc.  88-10605  Filed  5-12-68;  8:45  am) 


[ER-FRL-3379-7) 

Deaignation  of  an  Ocean  Dredged 
Material  Diapoaal  Site  (OOMDS)  m 
Cape  Arundel,  Maine;  Intent  to  Prepere 
an  Environmental  Impact  Statement 

agency:  Environmental  Protection 
Agency  (EPA).  Region  I. 
ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 


on  the  Cape  Arundel  dredged  material 
disposal  site  in  the  Gulf  of  Maine. 

Purpose:  In  accordance  with  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  (NEPA),  and  with  a  voluntary 
policy  to  prepare  EISs  for  all  ocean 
disposal  site  designations,  EPA  issues 
this  Notice  of  Intent  pursuant  to  40  CFR 
1507.7. 

For  Further  Information  and  to  be 
Placed  on  the  Project  Mailing  List 
Contact-  Kymberlee  Keckler,  Chemical 
Engineer,  U.S.  EPA  Region  I.  JFK  Federal 
Building.  WQE-igoo.  Boston.  MA  02203. 
Telephone:  (Commercial)  (617)  565-4432 
or  (FTS)  835-4432. 

summary:  Since  1977.  the  existing  site 
knotvn  as  the  Cape  Arundel  Disposal 
Site  located  approximately  three  (3) 
nautical  miles  south  of  Kennebunkport, 
Maine,  has  been  operating  under  an 
interim  designation  status  for  dredged 
material  disposal.  EPA  has  identified  a 
continuing  need  for  use  of  the  present 
interim  site,  and  is  therefore  proposing 
to  grant  final  designation  to  the  site. 
Designation  in  itself  does  not  result  in 
disposal,  it  only  serves  to  make  an 
ocean  disposal  site  option  available  for 
consideration  in  the  alternatives 
analysis  for  each  dredging  project  in  die 
area. 

Need  For  Action:  On  May  7, 1974.  the 
EPA  published  a  Statement  of  Policy  on 
Environmental  Impact  Statements 
(EISs).  Section  (l)(d)(2)  of  that  policy 
specifies  that  EISs  must  be  prepared  in 
connection  with  ocean  disposal  site 
designations  under  Section  102(d]  of  the 
Marine  Protection.  Research,  and 
Sanctuaries  Act  Final  site  designation 
will  serve  to  clarify  the  site's  status  for 
the  long  term,  including  its  availability 
as  an  ocean  disposal  alternative  for 
consideration  during  the  case-by-case 
permit  reviews  for  future  dredging 
projects  in  the  region. 

Alternatives:  The  EIS  will  consider 
various  alternatives  including 
alternative  disposal  methods, 
alternative  ocean  disposal  sites, 
environmental  evaluation  of  the  existing 
interim  site  to  determine  if  its  use  should 
be  continued,  and  the  no-action 
alternative. 

Scoping:  The  Environmental 
Protection  Agency  (EPA),  Region  I,  will 
hold  a  public  scoping  meeting  on 
Tuesday.  May  31, 1968  from  7:00  p.m.  to 
8:30  p.m.  in  the  Community  Room  of  the 
Ocean  National  Bank,  10  0m  Street 
Kennebunkport.  Maine.  Details  of  the 
history  of  the  project  and  the 
alternatives  to  be  considered  will  be 
presented.  The  public  is  invited  to 
attend  and  identify  issues  that  should  be 
addressed  in  the  EIS. 


ITMB 
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Estimated  Date  of  Dm  ft  EIS  Release: 
March  1. 1989.  j 

Responsible  Official:  Michael  R. 
Deland.  Regional  Administrator  fort 
Region  I. 

Dated:  May  9. 1988. 
William  D.  Franklin. 

Acting  Director.  Office  of  Federal  ActivHies. 
|FR  Doc  88-10607  Filed  &-12-88;  8:45  an 
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IFRL-3379-4] 

Sole  Source  Aquifer  Designation  far 
the  Pawcatudt  Basin  Aquifer  System, 
Rtwde  island  and  Connecticut 

agency:  U.S.  Environmental  Protedion 
Agency  (EPA). 
action:  Notice. 


:  In  response  to  a  petition  from 
the  Audubon  Society  of  Rhode  Island, 
notice  is  hereby  given  that  the  Regional 
Administrator,  Region  I,  of  the  U.S. 
Environmental  Protection  Agency  (EPA) 
has  determined  that  the  Pawcatuck 
Basin  Aquifer  System  satisHes  all 
determination  criteria  for  designation  as 
a  sole  source  aquifer,  pursuant  to    ; 
section  1424(e)  of  the  Safe  Drinking 
Water  Act.  The  designation  criteria 
include  the  following:  The  Pawcatuck 
Basin  Aquifer  System  is  the  sole  source 
of  drinking  water  for  the  residents  of 
that  area;  there  are  no  viable  alternative 
sources  of  sufficient  supply;  the 
boundaries  of  the  designated  area  and 
project  review  area  have  been  reviewed 
and  approved  by  EPA;  and  if 
contamination  were  to  occur,  it  would 
pose  a  significant  public  health  hazard 
and  a  serious  flnancial  burden  to  the 
area's  residents.  As  a  result  of  this 
action,  all  Federal  nnancially  assisted 
projects  proposed  for  construction  or 
modification  within  the  Pawcatuck 
Basin  will  be  subject  to  EPA  review  to 
reduce  the  risk  of  ground  water      1 
contamination  from  these  projects. 
date:  This  determination  shall  be  ' 
promulgated  for  purposes  of  judicial 
review  at  1:00  p.m.  Eastern  time  May  27, 
198& 

AOOWESSES:  The  data  upon  which  these 
fmdings  are  based  are  available  to  the 
pubUc  and  may  be  inspected  during 
normal  business  hours  at  the  U.S. 
Environmental  Protection  Agency, 
Region  I,  JFK  Federal  Building.  Water 
Management  Division,  WGP-2113, 
Boston,  MA  02203.  The  designation 
petition  submitted  may  also  be 
inspected  at  the  Langworthy  Public 
Library  in  Hope  Valley,  Rhode  Island. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  E.  Mendoza,  Chief  of  the  Ground 


Water  Management  Section,  EPA 
Region  I,  JFK  Federal  Building.  WGP- 
2113,  Boston,  MA  02203.  617-565-3600. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  1424(e)  of  the  Safe  Drinking 
Water  Act  (42  U.S.C.  300f.  300h-3(e). 
Pub.  L  93-523)  states: 

if  (he  Administrator  determines  on  his  own 
initiative  or  upon  petition,  that  an  area  has  an 
aquifer  which  is  the  sole  or  principal  drinking 
water  source  for  the  area  and  which.  If 
contaminated,  would  create  a  significant 
hazard  to  public  health,  he  shall  publish 
notice  of  that  determination  in  the  Federal 
Register.  After  publication  of  any  such  notice, 
no  commitment  for  federal  financial 
assistance  (through  a  grant,  contract,  loan 
guarantee,  or  otherwise)  may  be  entered  into 
for  any  project  which  the  Administrator 
determines  may  contaminate  such  aquifer 
through  a  recharge  zone  so  as  to  create  a 
significant  hazard  to  public  health,  but  a 
commitment  for  federal  financial  assistance 
may,  if  authorized  under  another  provision  of 
law,  be  entered  into  to  plan  or  design  the 
project  to  assure  that  it  will  not  so 
contaminate  the  aquifer. 

On  November  30, 1987,  EPA  received 
a  petition  from  the  Audubon  Society  of 
Rhode  Island  requesting  designation  of 
the  Pawcatuck  Basin  Aquifer  System  as 
a  sole  source  aquifer.  EPA  determined 
that  the  petition,  after  receipt  and 
review  of  additional  requested 
information  fully  satisfied  the 
Completeness  Determination  Checklist 
A  public  hearing  was  then  scheduled 
and  held  on  March  3, 1988,  in  Wood 
River  Junction,  Rhode  Island,  in 
accordance  with  all  applicable 
notification  and  procedural 
requirements.  A  four  week  public 
comment  period  followed  the  hearing. 

II.  Basis  for  Determination 

Among  the  factors  considered  by  the 
Regional  Administrator  as  part  of  the 
detailed  review  and  technical 
verification  process  for  designating  an 
area  under  section  1424(e)  were:  (1) 
Whether  the  aquifer  is  the  sole  or 
principal  source  (more  than  50%)  of 
drinking  water  for  the  defined  aquifer 
service  area,  and  that  the  volume  of 
water  from  an  alternative  source  is 
insufficient  to  replace  the  petitioned 
aquifer  (2)  whether  contamination  of 
the  aquifer  would  create  a  significant 
hazard  to  public  health:  and  (3)  whether 
the  boundaries  of  the  aquifer,  its 
recharge  area  and  streamflow  source 
area,  the  project  designation  area,  and 
the  project  review  area  are  appropriate. 
On  the  basis  of  technical  information 
available  to  EPA  at  this  time,  the 
Regional  Administrator  has  made  the 
following  fmdings  in  favor  of 


designating  the  Pawcatuck  Basin 
Aquifer  System  as  a  sole  source  aquifer 

1.  The  Pawcatuck  Basin  Aquifer 
System  is  the  sole  source  of  drinking 
water  to  all  of  the  residents  within  the 
service  area. 

2.  There  exists  no  reasonable 
alternative  drinking  water  source  or 
combination  of  sources  of  su^icient 
quantity  to  supply  the  designated 
service  area. 

3.  EPA  has  found  that  the  Audubon 
Society  has  appropriately  delineated  the 
boundaries  of  the  aquifer  recharge  area, 
project  designation  area  and  project 
review  area. 

4.  Although  the  quality  of  the  Basin's 
ground  water  is  rated  as  good  to 
excellent,  it  is  highly  vulnerable  to 
contamination  due  to  the  Basin's 
geological  characteristics. 

Because  of  this,  contaminants  can  be 
rapidly  introduced  into  the  aquifer 
system  from  a  number  of  sources  with 
minimal  assimilation.  This  may  include 
contamination  from  chemical  spills, 
highway,  urban  and  rural  runoff,  septic 
systems,  leaking  storage  tanks,  both 
above  and  underground,  road  salting 
operations,  saltwater  intrusion,  and 
landfill  leachate.  Since  all  residents  are 
dependent  upon  the  aquifer  for  their 
drinking  water,  a  serious  contamination 
incident  could  pose  a  significant  public 
health  hazard  and  place  a  severe 
financial  burden  on  the  service  area's 
residents. 

III.  Description  of  the  Pawcatuck  Basin 
Aquifer  System.  Designated  Area,  and 
Project  Review  Area 

The  Pawcatuck  Basin  Aquifer  System 
is  a  295-square  mile  watershed  located 
primarily  in  southwestern  Rhode  Island 
and  partially  in  southeastern 
Connecticut.  It  encompasses  part  or  all 
of  ten  towns  in  RI  and  portions  of  four 
towns  in  CT.  It  is  comprised  of  ten 
hydrogeologically  interconnected 
aquifers,  nine  in  RI  and  one  in  CT.  The 
aquifers  consist  of  extensive  deposits  of 
stratified  drift.  They  are  generally 
located  in  the  lowland  areas  of  the 
basin.  The  recharge  areas  or  highland 
portions  of  the  basin  consist  of 
interfingered  stratified  drift  and  till 
deposits.  Bedrock  outcrops  can  also  be 
found  in  these  highland  areas. 

The  designated  area  is  defined  as  the 
surface  area  above  the  aquifer  system 
and  its  recharge  area.  For  the 
Pawcatuck  Basin  Aquifer  System,  the 
boundary  of  the  designatedarea 
coincides  with  the  boundary  of  the 
watershed  basin.  The  watershed 
boundary  is  a  surface  water  divide 
based  on  topography,  which  generally 
corresponds  to  the  ground  water  divide. 


The  redtarge  areas  are  tttnally 
comprised  of  bedrodc  and/or  tiD  whidi 
may  be  interfingered  with  stratified  drift 
materials.  The  lowland  areas  where  the 
aquifers  are  located,  generally  consist  of 
stratified  drift  Activities  occurring  in 
the  apiand  areas  can  have  a  direct 
impact  on  the  ground  water  quality  of 
the  aquifers. 

The  project  review  area  is  the  same  as 
the  designated  area  boundary.  The 
project  review  tu^a  includes  the  entire 
Pawcatudc  Basin  watershed. 
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IV.  Infonaation  Utilized  in 
Determination 

The  information  utilized  in  this 
determination  includes:  the  petiticm 
submitted  to  EPA  Region  I  by  the 
Audubon  Society  of  Rhode  Island;         , 
additional  information  requested  from    • 
and  supplied  by  the  petitioners;  written 
and  verbal  comments  submitted  by  the 
public;  and  the  technical  papers  and 
maps  submitted  with  the  petition.  This 
informatim  is  available  to  the  public 
and  may  be  inspected  at  the  address 
listed  above. 

v!  Project  Review 

EPA  Region  I  is  working  with  the 
Federal  agencies  most  likely  to  provide 
finamual  assistance  to  projects  in  the 
project  review  area.  Interagency 
procedures  and  Memoranda  of 
Understanding  have  been  developed 
through  which  EPA  will  be  lutified  of 
proposed  commitments  by  Federal 
agencies  to  projects  which  could 
contaminate  the  Pawcatuck  Basin 
Aquifer  System.  EPA  will  evaluate  such 
projects  and.  where  necessary,  conduct 
an  in-depth  review,  including  soliciting 
public  comments  when  appropriate. 
Should  the  Regional  Administrator 
determine  that  a  project  may 
contaminate  the  aquifer  throu^  its 
recharge  zone  so  as  to  create  a 
significant  hazard  to  public  health,  no 
conunitment  for  Federal  financial 
assistance  may  be  entered  into. 
However,  a  commitment  for  Federal 
financial  assistance  may,  if  authorized 
imder  another  provision  of  law,  be 
entered  into  to  plan  or  design  the  project 
to  ensure  that  it  will  not  contaminate  the 
aquifer.  Included  in  the  review  of  any 
Federal  financially  assisted  project  will 
be  the  coordination  with  state  and  local 
ageiuue*  and  the  project's  developers. 
Their  comments  will  be  given  full 
consideration  and  EPA's  review  will 
attempt  to  complement  and  support 
state  and  local  ground  water  protection 
measures.  Although  the  project  review 
process  cannot  be  delegated.  EPA  will 
rely  to  the  maximum  extent  possible  on 
any  existing  or  future  state  and/or  local 
control  measures  to  protect  the  quality 


of  ground  water  in  the  Pawcatuck  Basin 
Aquifer  System. 

VL  Sanmaty  andDisaissioB  of  Public 
Comments 

The  vast  majority  of  comments 
received  fitjm  the  public  supported 
designation  of  the  Pawcatuck  Basin 
Aquifer  System  as  a  sole  source  aquifer. 
Over  seventy  comments  were  received 
from  the  public  of  these,  only  three 
expressed  opposition  to  the  designation. 

One  party  raised  questions  about  (1) 
The  availability  of  alternative  sources  of 
water  supply  for  the  Pawcatuck  Basin 
and  the  information  supplied  in  the 
petition;  (2)  the  application  of  boundary 
definitions  used  in  the  petition;  (3)  the 
appropriateness  of  designating  a  whole 
watershed  basin  versus  designating 
each  aquifer  separately:  and  (4)  the 
possibility  of  overlap  among  Federal, 
State  and  local  regulations.  EPA  has 
researched  each  of  these  issues  and  has 
found  that  the  petition  addresses  them 
adequately. 

Two  other  parties  raised  questions 
about  alternative  sources  of  water 
supply  in  Connecticut.  Connecticut  and 
Rhode  Island  identify  their  aquifers  by 
different  names.  This  created  confusion 
about  which  aquifers  had  been 
researched  by  the  petitioners.  These 
misunderstandings  have  been  resolved. 

Notable  letters  of  support  were 
received  from  Federal,  State  and  local 
governments,  as  well  as  letters  from 
environmental  organizations  and 
residents.  Reasons  given  for  8uiqx>rt 
include:  (1)  The  total  dependence  of  the 
residents  on  ground  water  for  their 
drinking  water  supply;  (2)  the  fact  that 
there  are  no  reasonably  available 
alternative  sources;  (3)  that  growth  and 
development  in  the  Pawcatuck  Basin 
threaten  the  continued  purity  of  the 
resource;  and  (4)  that  the  Pawcatuck 
Basin's  designation  as  a  sole  source 
aquifer  would  heighten  public 
awareness  of  the  vulnerability  of  the 
resource,  and  would  encourage  further 
protective  efforts. 
Michael  R.  Deland. 
Regional  Administrator. 
[FR  Doc  88-10722  Filed  5-12-88:  8:45  am] 
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FEDERAL  COMMUtMCATIONS 
COMMISSION 

PubHc  information  CoOection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

May  4, 1988. 

The  Federal  Conununications 
Commission  has  submitted  the  following 


information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800. 2100  M  Sti^eet 
NW..  Suite  140.  Washington.  DC  20037. 
For  further  information  on  this 
submission  contact  Terry  Johnson. 
Federal  Communications  Commission. 
(202)  632-7513.  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  J.  Timothy  Sprehe,  Office 
of  Management  and  Budget,  Room  3235 
NEOB,  Washmgton,  DC  20503,  (202)  395- 
4814. 

OMB  Number.  None 
Title:  Terrain  Shielding  Policy 
Action:  New  collection 
Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses) 
Frequency  of  Response:  On  occasion 
Estimated  Annual  Burden:  250 

Responses,  2,500  Hours 
Needs  and  Uses:  The  Commission 
ad(^ted  a  Policy  Statement  regarding 
terrain  shielding  in  the  evaluation  of 
television  translator,  television 
booster  and  low  power  television 
applications.  In  this  policy  statement, 
the  Commission  has  relaxed  its  policy 
regarding  consideration  of  terrain 
shielding  in  the  LPTV  service.  This 
policy  wotild  require  respondents  to 
submit  either  a  detailed  terrain  study, 
or  to  submit  assent  of  all  potentially 
afiected  parties  and  gra^^ic  depiction 
of  the  terrain.  The  data  is  used  by 
FCC  staff  to  determine  if  adequate 
interference  protection  can  be 
provided  by  terrain  shielding  and  if 
waiver  of  the  Rules  is  warranted. 

Federal  Commuiucatian  Commission. 

H.  Walker  Feastar  m. 

Acting  Secretary. 

(FR  Doc  88-10891  Filed  5-12-88;  8:45  am) 

MLUNa  COOC  •7re-et-« 

Technical  arNi  AHocatlone  Subgroups 
of  Radio  Advisory  Committee^  Meeting 

The  Tedmical  and  Allocations 
Subgroup  of  the  Advisory  Committee  on 
Radio  Broadcasting  will  reconvene  at 
1:30  p.m.  on  Wednesday,  May  11. 1968  at 
the  Headquarters  of  the  National 
Association  of  Broadcasters,  1771  N 
Sti«et  NW..  Wariiington,  DC. 

As  decided  and  announced  at  the 
April  21, 1988  meeting  of  the  subgroups, 
this  next  session  will  be  a  continuation 
of  that  meeting,  and  will  address  the 
same  agenda,  which  is  set  out  below. 
Please  note,  however,  that  it  has  become 
necessary  to  change  the  date  of  this 
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resumed  meeting  to  Wednesday,  May 
11. 198& 

At  the  forthcoming  May  11, 1988 
session,  the  Subgroups  will  continue 
their  consideration  of: 

— Improvement  of  the  AM  radio      j 

broadcast  service; 
— Preparations  for  the  Second  Session  of 

the  Regional  Administrative  Radio 

Conference  on  Expansion  of  the  AM 

Band  (RARC-88):  and 
— Other  business.  i 

The  Subgroups'  meetings  are       I 
continuing  ones,  and  may  be  resumed 
after  each  session  as  decided  by  the 
participants.  All  meetings  of  the  Radio 
Advisory  Committee  and  its  Subgroups 
are  open  to  the  public.  All  interested 
persons  are  invited  to  participate. 

For  further  information,  please  call 
Wallace  Johnson.  Chairman  of  the 
Technical  Subgroup,  at  (703)  824-5660. 
or  Louis  Stephens,  Chairman  of  the 
Allocations  Subgroup,  at  (202)  254-3394. 

Federal  Communications  Commission. 

H.  Walker  Feaster  01, 

Acting  Secretary. 

[PR  Doc.  88-10692  Piled  S-12-88:  8:45  an^} 

BRXMS  CODE  CTIS-OI-M 

[MM  Docket  Ho.  8»-204] 

AppNcatkMi  For  Consolidated  Hearing; 
AGH  Communteations,  Inc.  and     | 
Woodford  County  Radio  Inc. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
apptications  for  a  new  FM  station: 


A()()ficanl.  andcaly/ 
Slate 


A.  AGH 
Convnunicationa, 
Inc.:  Eureka.  HX. 

B.  Woodford  County 
Radn.  Inc.:  Eureka. 
ILL 


8PH-870430MX . 


BPH-870430MY. 


Docket 
No. 


88-204 


2.  Pursuant  to  section  309(e)  of  the 
Communication  Act  1934,  as  amended, 
the  above  applications  have  been 
designated  for  hearing  in  a  consolidated 
proceeding  upon  the  issues  whose 
headings  are  set  forth  below.  The  text  of 
each  of  these  issues  has  been  i  ' 

standardized  and  is  set  forth  in  its  [ 
entirety  under  the  corresponding 
headings  at  51  PR  19347,  May  29, 1966. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  4  in  question  applies 
to  that  particular  applicant 

Issue  Heading  and  Applicants 

1.  Air  Hazard.  A 

2.  Comparative,  A.  B 

3.  Ultimate,  A  B 


3.  A  copy  of  the  complete  HDO  in  this 
proceeding  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch  (Room 
230),  1919  M  Street.  NW..  Washington. 
DC  The  complete  text  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor,  International 
Transcription  Services,  Inc.,  2100  M 
Street.  NW..  Washington,  EK:  20037. 
(Telephone  (202)  867-3800). 
W.  Jan  Gay. 

Assistant  Chief,  Audio  Services  Division. 
Mass  Media  Bureau. 

[FR  Doc.  88-10770  Filed  5-12-88;  8:45  am] 

■KUNO  CODE  Srit^l-M 


(MM  Dodwt  Na  88-206] 

Applications  For  Consolidated 
Proceeding;  Mary  Faye  Gilbert  et  al 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Apptk:ant  aiKl  city/ 
State 

File  No. 

Docket 
Na 

A.  Mary  Faye  Gilt>ert: 

BPH-870526MA... 

88-206 

Belle  Ctwsse.  LA. 

B.  BeNe  Ctiasse 

BPH-870526ME... 

Enterprises,  Inc.: 

Belie  Ctias^.  LA. 

C.  Sunsetl 

BPH-870527MA... 

Broadcasting  Co. 

LP.:  Be«e  Chasse. 

LA. 

0.  Randolpt)  J. 

BPH-870527MB... 

CaHender  d/b/a. 

First  Be«  Chasse 

Media  Group.  A 

Partnerstiip  in 

Commeniam:  Belle 

Ctfasse.  LA. 

E.  Area  Bene  Ctiasse 

8PK-e70527MC... 

Community  Radio: 

Belle  Chasee,  LA. 

F.  Belle  Chasse 

BPH-e70527ME„. 

Radio.  Limited 

Partnerstiip:  BeHe 

ChnaaLA. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  imder  the  corresponding 
headings  at  51  FR  19347,  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicants 

1.  Air  Hazard.  E  E 

2.  Comparative,  ALL 

3.  Ultimate,  ALL 


3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicant  to  which  it 
applies  is  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW., 
Washington.  DC  "Ilie  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
Inc.,  2100  M  Street.  NW.,  Washington. 
DC  20037  (Telephone  No.  (202)  857- 
38001. 
W.  Jan  Gay. 

Assistant  Chief.  Audio  Services  Division. 
Mass  Media  Bureau. 

[FR  Doc  88-10771  Filed  5-12-88: 8:45  am] 

BtLLMQ  CODE  CriKOI-M 


(MM  Docket  No.  88-205] 

Applications  For  Consolidated 
Hearing;  Local  Morgan  HNI  Radio 
Associates  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  and  City/ 
Stale 

Fie  No. 

Docket 
No. 

A.  LOCAL  Morgan 

BPH-870625ML... 

88-205 

HW  Radio 

Assodales:  Morgan 

HIII.CA. 

B.  Morgan  HiH  FM 

BPH-870629MX... 

Limited  Partnership; 

Morgan  HK,  CA. 

C.  Ethnic  Radto  of 

aPH-870629MZ ... 

Los  BaiKM,  Inc.; 

Morgan  HiN.  CA. 

D.  Morgan  HW 

BPH-B70629NB.... 

Broadcasting,  A 

CaKfomia  Limited 

Partnership: 

Morgan  HM.  CA. 

E.  Toro  Broadcasting 

8PH-870629ND... 

General 

Partnership: 

Morgan  H«,CA. 

F.  Eric  R.  Hiking: 

BPH-870629NH... 

Morgan  HM,  CA. 

G.  Laura  W.  Herron 

BPH-«70629NK._. 

and  Gregorys. 

Genetti  d/b/a 

1                             ■      .•  ■ 

Herron  &  Genetii: 

Morgan  H«,CA. 

H.  Peter  Miauli: 

BPH-870629NN... 

Morgan  HM.CA. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidate  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 


entkety  under  the  corresponding  - 
headings  at  51  FR  19347  (May  29;  1986). 
The  letter  shown  before  ,6ach  applicant's 
name,  above,  is  used  below  to  signify 
yvhether  the  issue  in  question  applies  to 
that  particular  applicant  ■ 

Issue  Heading,  and  Applicants 

1.  Financial  Qualifications.  F 

2.  Air  Hazard.  A.  B 

3.  Comparative,  A-H 

4.  Ultimate,  A-H 

3.  If  there  are  any  nonrstandardized 
issues  in  this  proceeding,  the  full  text 
and  the  applicants  to  which  it  applies 
are  set  forth  in  an  Appendix  to  this 
Notice.  A  copy  of  the  complete  HDO  in 
this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street.  NW.. 
Washington  DC  The  complete  text  may 
^Iso  be  purchased  from  the 
Commission's  dupUcating  contractor, 
International  Transcription  Services. 
Inc..  2100  M  Street  NW.,  Washington. 
DC  20037.  (Telephone  (202)  857-3800). 
W.)anGay. 

Assisant  Chief  Audio  Services  Division, 
Mass  Media  Bureau. 

[FR  Doc  88-10772  Filed  5-12-88;  8:45  am] 
nujNQ  cooc  mi-ot-ai 


[MM  Docket  No.  88-201  ] 

Applications  for  Consolidated  Hearing; 
Charies  E.  PtiiHips  et  aL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 
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Applicant,  and  city/ 
State 

Fie  No. 

Docket 
Na 

A.  Charles  E.  PhiMips: 
Oliver  Springs.  TN. 

Radio  FM  Limited 
Partnership:  Oliver 
Springs,  TN. 
C.  Randall  K.  Wells; 
Oliver  Springs.  TN. 

BPH-B70105MC... 
BPH-e70107MJ..„ 

BPH-870107MD 
(Dismisaed). 

88-201 

2.  Pursuant  to  section  309(e)  of  the 
Commimications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  imder  the  corresponding 
headings  at  51  FR  19347  (May  29. 1988). 
Hie  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  partictilar  applicant 


Issue  Heading,  and  Applicants 

1.  Comparative.  A  B 
2.Ultimatei  AB 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Docket 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington.  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services. 
Inc..  2100  M  Street  NW.,  Washington. 
DC  20037.  (Telephone  (202)  857-3800). 
W.  Jan  Gay. 

Assistant  Chief  Audio  Services  Division. 
Mass  Media  Bureau. 

(FR  Doc.  88-10773  Filed  5-12-88;  8:45  am] 
BttJJNO  cooE  sriz-oi-ii 

[MM  Docket  Na  88-203] 

Applications  for  Consolidated  Hearing; 
Rot)in  B.  Thomas  et  aL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  and  dty/ 
State 

Fie  No. 

Docket 
No. 

A.  Robin  B.  Ttxxnas; 

B.  Raymark 
Broadcasting  Co.. 

PA. 

C.  Laurel  Media.  Inc.; 
CunnwnsviHe,  PA. 

D.  Joseph  "Don" 
Poiwers; 

BPH-860707MU.- 
BPH-860707?^.... 

BPH-860707NG... 
BPH-a60707NK.... 

88-203 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347  (May  29. 1986). 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading,  and  Applicant(s) 

1.  Comparative.  All  applicants    . 

2.  Ultimate.  All  applicants 

3.  If  there  are  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 


which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Docket  Branch  (Room  230).  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services.  Inc..  2100  M  Street  NW.. 
Washington.  DC  20037.  (Telephone  No. 
(202)  857-3800). 
W.  fan  Gay. 

Assistant  Chief  Audio  Services  Division, 
Mass  Media  Bureau. 
[FR  Doc  88-10774  Filed  5-12-88;  8:45  am] 
8ILLIN0  CODE  STiami-M 


[MM  Docket  No.  88-202] 

Applications  For  Consolidated 
Hearing;  WHMT  Educational 
Telecommunications,  Inc.  and  State 
University  of  New  Yori( 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  noncommercial 
educational  FM  station: 


Applicant,  and  dty/ 
State 

File  No. 

MM 

Docket 
No. 

A.  WMHT  Educational 
Telecommunica- 
tions. Inc.: 
Poughkeepsie,  NY. 

B.  State  University  o( 
New  York;  New 
Paltz,NY. 

BPED- 
860908PO. 

SPED  861 124ML.. 

88-202 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  imder  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant 

Issue  Heading,  and  Applicants 

1.  Air  Hazard,  A 

2.  Share-time,  A  B 

3.  307(b)  A  B 

4.  Contingent  Comparative.  A,  B 

5.  Ultimate.  A  B 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  f^II  text  of 
the  issues  and  the  applicants  to  which 
they  apply  are  set  forth  in  an  Appendix 
to  this  Notice.  A  copy  of  the  complete 
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HEK)  in  this  proceediag  w  available  for 
■npecliaa  «iid  copying  during  Monnal 
bustnesB  hours  in  ^  FCC  Dockets 
Branch  IRoom  23<^,  1919  M  Street.  NW.. 
Waafaiagtoo.  DC.  The  complete  text  may 
also  iw  purchased  from  the 
Commifision's  duplicating  contractor, 
InAematMMal  Transcription  Services, 
Inc.,  ZOO  M  Street  NW..  Washington. 
DC  2aU7.  (Telephone  (202)  8S7-38Q0). 
W.  )aa  G^.  I 

Assistant  Chief.  Audio  Senrrces  Orrisitm, 
Mass  Media  Bureau. 

[FR  Doc.  88-10775  Filed  5-12-88;  «:45  amj 

BILLMQ  CODE  1712-01-11 


(MM  Docket  No.  ••-1901 


Applications;  New  py  Stations;  Robert 
Wilson  etaL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive  i 

applications  for  a  new  TM  station: ' 


Applicant  and  c<^/ 
Slate 

RtiiNo. 

MM 

Oodm 

rto. 

1.  Robert  Wilson  wxl 

Ratncia  Pliipps; 

Ouster.  SO. 
ZCtXlm 

ftoafcasting 

Oorpembon; 

Cuslar.  SO. 

BPH-860623MA... 

BPH-eeoggaMD_ 

88-190 

2.  i*ursuant  to  section  309(e)  of  flie 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  in  a  consolidated 
proceeding  upon  the  issues  whose 
headings  «re  set  forth  below.  The  text  of 
each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its  i 
entirety  under  the  corresponding    ( 
headings  at  51  FH 19347,  May  29, 1966. 
The  tetter  riiown  before  each  applicant's 
name,  alxnre.  is  used  briow  to  signify 
whether  the  issue  in  question  applies  to 
that  particolar  applicant. 

Issue  Heading,  and  Afp/icaats 

1.  Miwfpf  Mentation.  B 
i315(blB 

3.  Air  Hazard.  B 

4.  Comparative.  A.  B 

5.  Ultimate.  A.  B 

3.  If  there  are  any  non-sftondardiiied 
issues  in  this  proceeding,  the  fuU  text  of 
the  issue  and  the  applicant  to  whidi  it 
applies  are  set  forth  below  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  prooeedii^  is 
available  for  inspection  and  oopy^ag 
dwiog  norawl  bwsioeM  hoars  HI  Hie  FCC 
Dodcets  Branch  {Room  230).  1919  M 
Sb«et  NW..  Washington  DC  The 


complete  text  may  also  be  pnn^ased 
from  the  CommissioaTs  diipiticaHBg 
contractor.  International  Transcription 
Senrioes. Inc,  21flSMStr»t  NW... 
WaahiagtoB.  DC  20037.  tTelephoae  (202) 
SS7-3800). 

Assistani  Gtief.  AudioServices  Divisiou. 
Mass  Media  Bateau. 

|FR  Dm.  a8-W778  FUed  »-12-8a:  8}45  amj 


FEDERAL  EMERGENCY 
MANAGEMENT  AQENCT  (PEMA) 

FEMA  Advisory  Board;  Cfoaed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Commiitee  Act. 
announcement  is  made  of  the  following 
FEMA  Advisory  Board  meeting: 

Name:  Federal  Emergency 
Manageoieat  A^ncy  Advisory  Board. 

Date  of  Meeting:  May  31.  Mat-jaae  1. 
198a 

Time: 
May  31. 196»— 11:00  ajB.-^S:30  pja. 
June  1. 1988—9:00  aJD. — 12:30  pjn. 

Pioce.  Federal  Emergeacy 
Management  Agency.  Emergency 
Information  and  Coordination  Center, 
SOO  C  Street.  8W..  WasMagtcn.  DC 
20472. 

Purpose:  FEMA  executives  will 
provide  reports  on  the  agency's  badget 
and  personnel.  The  status  of  a  review  of 
civil  defense  programs  wiH  be  provided 
and  diooiMBBd.  Program  deattopmcint 
concepts  for  the  protection  of  national 
infrastructure  assets  will  be  discussed. 
Session  on  the  future  work  agendas  for 
the  Boaed  awl  the  Board  BMieia  will  be 
conducted.  Dteoasaions  wifl  tndude 
dasdfied  lofonnation.  The  Oireotar  has 
determined  that  the  Board  meeting 
should  be  ciosad  to^te  pabfic  in  '  ' 
accordance  <wM)  section  10(d)  of  the 
Feaeral  Advisory  GoDmittee  Act,  Pub. 
L  No.  92-463.  as  amended  -(5  U.S.C  App. 
II.  (1982)3,  because  discussions  will 
involve  information  that  is  specificaTly 
authorized  to  be  kept  "Secret"  in  the 
interest  tH  national  defense  aod  is 
properiy  classified  pursuant  to  die 
Executive  Order, 

Dated:  May  9, 198a 
Robwt  R  Monis. 
Deputy  Director. 

(Fit  Doc  aa-lOHS  med  S-lX-49:  •«  an) 


FEDERAL  fURITIME  COMMISSION 
fDoa(allla«e-l41 


Oirael  OortMnar  Une,  Inc.,  et  aL  V. 
Atlantic  Container  Line  et  al.;  FIHng  of 
Complaint  j 


Notice  is  given  that  a  complaint  filed 
by  Direct  Container  Line,  Inc.  Liberty 
Intermodal  Inc.,  Audnel  Aiaerica 
iDtemational,  Votainer  Consolidation 
Services  (Southwest)  Inc^  Boston 
Consolidation  Service,  Inc.  APA 
Transport  Coip..  and  Sea  Cai;go 
iBleroalional,  Inc.  ("Complainants") 
against  Adaatic  Coatainer  Line.  Dart 
Containerline.  Hapag-Uoyd.  Puerto  Rico 
Maritime  ShippiBg  Authority.  Sea-Land 
Service.  lac.  Trans  Fre^ht  lines,  US. 
linpH.  New  York  Shipptag  Association. 
Council  of  North  Adaniic  Shippktg 
Asaorislioas.  West  Gatf  Markifae 
Associatioa  Mobile  Steaiaahip 
Aaaocintion.  Inc.  and  Southeast  Florida 
Eaipfeyen  iVsrt  Aaaodatioa 
("Respondents")  was  served  May  10. 
198a  CooplakiaatB  aii^^  that 
Respondents  have  vialitfed  certain 
sectioDS  of  the  Shi|ipiBg  Act  19ia  M 
U.S.C.  app.  section  401  etseq..  the 
Intercoastal  Shippii^g  Act  1933. 46 
U.S.C.  app.  section  843  et  seq.,  the 
Shipping  Act  of  1961 46  liSKL  app. 
section  1701  et  seq.,  through 
implementation  of  the  "SO-MHe 
Container  RulesT  at  varioas  East  Coast 
andjot  Coif  Coast  ports. 

This  proceeding  has  been  assigned  to 
Admiatetialive  Law  lodge  Nonnan  D. 
Kline  ("Presiding  Officer").  Hearing  in 
this  matter,  if  any  is  held,  shall 
ceaanence  aritMn  the  time  Hraitatirms 
prescribed  in  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  amiy  upoa  ivoper 
showing  that  there  are  geBaiae  Iniuei  of 
material  fact  that  cannot  be  rest^Ared  on 
the  basis  of  sworn  atatemeotiL 
afHdavita.  depoaitionB,  or  other 
documents  or  that  the  natatie  of  the 
matter  in  issue  is  such  that  an  oral 
hearing  and  cross-exaniinatioii  are 
necessary  for  the  development  of  an 
adequate  record.  Pursuant  to  the  further 
terms  of  46  CFR  502.61,  the  initial 
decision  of  the  Presiding  Officer  in  this 
proceeding  shall  be  issued  by  May  10. 
1989,  and  the  final  decision  of  the 
Conmiisaion  shall  be  issued  by 
September  IL  laSft 
)— sphCfaBd^g. 
Sccnttty* 

{noocm^wnr  Fiisd  s-u-ak  •««  •«) 


FEDERAL  RESERVE  SYSTEM 

Agency  Forms  Under  0MB  Review 
Background 

On  June  15. 1984.  the  Office  of 
Management  and  Budget  (0MB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  1980,  as  per  5  CFR 
1320.9,  "to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 
1320.9."  Board-approved  collections  of 
information  will  be  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  in8trument(8)  will  be 
placed  into  OMB's  public  docket  files. 
The  following  forms,  which  are  being 
handled  under  this  delegated  authority, 
have  received  initial  Board  approval 
and  are  hereby  published  for  comment. 
At  the  end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  anaylysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority.  DATE:  Comments  must  be 
received  within  fifteen  working  days  of 
the  date  of  publication  in  the  Federal 
Register.  ADDRESS:  Comments,  which 
should  refer  to  the  OMB  Docket  number 
(or  Agency  form  number  in  the  case  of  a 
new  information  collection  that  has  not 
yet  been  assigned  an  OMB  number), 
should  be  addressed  to  Mr.  William  W. 
Wiles,  Secretary.  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  and  C 
Streets  NW.,  Washington,  DC  20551.  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  a.m.  and  5:15  p.m.,  except 
as  provided  in  S261.6(a)  of  the  Board's 
Rules  Regarding  Availability  of 
Information.  12  CFR  261.6(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Robert  Neal,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget  New 
Executive  Office  Building,  Room  3228, 
Washington.  DC  20503. 

FOR  FURTHER  INFORMATION  COflTACT:  A 

copy  of  the  proposed  form,  the  request 
for  clearance  (SF  83),  supporting 
statement,  instructions,  and  other 
documents  that  will  be  placed  into 
OMB's  public  docket  Hies  once 
approved  may  be  taquested  from  the 
agency  clearance  officer,  whose  name 
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appears  below.,  Federal  Reserve  Board 
Clearance  Officer — Nancy  Steele — 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington.  DC  20551 
(202-452-3822) 

Proposed  to  Approve  Under  OMB 
Delegated  AuUiority  the  Extension 
Without  Revision  of  the  Fidlowing 
Report 

1.  Report  title:  Statement  of  Purpose  for 
an  Extension  of  Credit  Secured  by 
Margin  Stock 
Agency  form  number:  FR  U-1 
OMB  Docket  number  7100-0115 
Frequency:  Recordkeeping  requirement 
Reporters:  Commercial  banks 
Annual  reporting  hours:  94,637 
Small  businesses  are  affected. 

This  information  collection  is 
mandatory  (15  U.S.C.  78g,  78w)  and  is 
not  given  confidential  treatment 

A  purpose  statement  is  required  to  be 
completed  by  a  bank  and  its  borrower 
whenever  credit  is  secured  directly  or 
indirectly  by  any  margin  stock  in  an 
amount  exceeding  $100,000.  The 
statement  is  not  filed  with  the  Federal 
Reserve,  but  is  a  "record-keeping"  form 
retained  for  a  specified  period  by  the 
lending  bank.  It  is  used  to  determine  the 
purpose  of  the  loan  proceeds,  to  serve  as 
an  evidentiary  tool  to  ascertain  the 
intention  of  the  parties  involved,  and  to 
document  the  securities  serving  as 
collateral. 

Proposal  to  Approve  Under  OMB 
Delegated  Authority  the  Implementation 
of  the  Following  Report 

1.  Report  title:  National  Survey  of  Small 

Business  Finances 
Agency  form  number  FR  3044 
OMB  Docket  number  7100-XXXX 
Frequency:  One-time  survey 
Reporters:  Small  businesses 
Annual  reporting  hours:  2.125 
Small  businesses  are  affected. 

This  information  collection  is 
voluntary  (12  U.S.C.  1817(j).  1828(c).  and 
1841  et  seq.)  and  is  given  partial 
confidential  treatment  (5  U.S.C. 
552(b)(4)). 

This  one-time  telephone  survey  of 
small  businesses  will  be  conducted 
between  June  and  September  1988  by 
employees  of  a  private  contractor.  The 
purposes  of  the  survey  are  to  provide  an 
empirical  basis  for  the  definition  of 
banking  maricets  and  to  provide 
information  on  sources  of  funds  for 
small  businesses. 


Board  of  Governors  of  the  Federal  Reserve 
System.  May  a  198a 
WUliam  W.  Wiles. 
Secretary  of  the  Board. 
[FR  Doc.  88-10670  Filed  S-lZ-8a  a-45  am] 

BtLUNQ  CODE  UIO-OI-M 


GENERAL  SERVICES 
ADMINISTRATION 

General  Services  Admbilstration 
Advisory  Committee  on  the  FTS2000 
Procurement;  Closed  Meeting 

Notice  is  hereby  given  that  the 
General  Services  Administration  (GSA) 
Advisory  Committee  on  the  FTS2000 
Procurement  will  meet  on  May  24, 198a 
from  9:00  a.m.  to  3:30  p.m.,  in  the  board 
room  of  the  MITRE  Corporation.  7225 
Colshire  Drive,  McLean,  VA  22109,  to 
review  the  plans  to  evaluate  vendor 
proposals  for  the  FTS2000  procurement 
and  the  current  status  of  the  project  The 
agenda  will  relate  to  (1)  FTS2000 
program  requirements:  (2)  roles  and 
responsibilities;  (3)  security  and  ethics: 
(4)  structure,  content,  and  main  issues 
on  the  request  for  proposals:  (5) 
evaluation  scheme,  evaluation  process, 
and  schedule,  and  (6)  current  status. 

The  entire  meeting  will  be  closed  to 
the  public  because  procurement 
sensitive  matters,  especially  the  pre- 
award  evaluation  scheme  and 
methodology,  will  be  discussed.  The 
exemptions  for  closing  the  meeting  are 
cited  in  5  U.S.C.  552b{c)(9)(B) 
(Government  in  the  Sunshine  Act). 

Less  than  fifteen  days  notice  of  this 
meeting  is  being  provided  due  to 
scheduling  difficulties. 

Questions  regarding  this  meeting 
should  be  directed  to  John  ].  Landers 
(202)  523-5308. 

Dated:  May  a  198a 
John ).  Landers,    . 

Director,  Office  of  Administration 
Information  Resources  Management  Service. 
[FR  Doc  88-10741  Filed  b-XZ-Wi  8:45  am) 
BiujNO  cooE  ssao-ss-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Cooperative  Agreement  To  Improve 
the  Preparation  of  Public  Health 
Workers;  Availability  of  Funds  for 
Fiscal  Year  1988 

The  Centers  for  Disease  Control 
announces  the  availability  of  funds  in 
Fiscal  Year  1988  for  a  cooperative 
agreement  with  the  Association  of 
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Schools  of  Public  HeaUh  U)  imprc^fe  the 
preparation  of  public  beakh  woriuea. 
The  Catalog  of  Federal  Doncstic 
Assistance  number  i«  13  283. 

Proyni  Ob|>clii>> 

The  objective  of  this  agreement  is  to 
gggigf  t||0  AgBoriatioB  ni  Srhooli  nrf 
Public  Health  in  improving  the 
preparation  of  pubGc  Inrith  worken. 
thus  improving  the  opetaffioncf 
programs  leading  to  the  prevention  of 
disease  and  (he  promotton  of  heaHh. 

CoUaboraliv*  ActhdtiM 

To  achieve  the  above  objective,  the 
following  activities  iviH  be  performed 
daiing  a  1-year  period: 

1.  ASPH  Adtirities 

a.  Conduct  research  to  prodnce 
information  and  procedttres  "wfaidi  will 
resnt  in  improved  preparation  t]f  poblic 
health  personnel  and  increased 
effectiveness  and  efficiency  of  pnbfic 
nealfli  programs. 

b.  Plan,  dereiop  evahiate  «id  assist  in 
the  driiveiy  cf  paUic  heaMi  ftretgrams 
and  ialtnFentioBS  at  the  local,  regional, 
oiaw.  mnomil  mcl  finematiomn  levels 
to  meet  needs  identilicd  jointly  by  CSXl 
and  ASPH  tmd  \o  incorporate  we  results 
into  ^tpropriate  teadiing  and  learatng 
experiences  in  the  sdiocrfs  of  puUic 
health. 

c  Develop  «Rd  lest  nofc  «fletitive  and 
efficient  models  of  instruction,  disease 
prevention,  health  promotion  and  health 
services  ddivery  to  advance  the  "state 
of  the  art"  in  piMic  health  and  to 
incorporate  the  resnItB  inio  appro^tate 
teadhing  and  iearwng  experience  in  the 
schools  of  pobtic  health. 

d.  Identify  new  ap^Nvachet  and 
oppoitunties  for  £eld  eiqwriences  in 
which  stadedts  can  practice  applying 
skills  and  knowledge  learned  in  thci 
classroom.  j 

e.  Conduct  workshops  and  { 
conferences  of  interested  private, 
academic  and  public  organizations  to 
exchange  current  information,  opinions, 
and  findings  in  specific  fields  of  public 
health,  preventive  medicine  and  health 
pronotioB.  LUiUze  4be  results  «f  suoh 
workshops  and  conference  to  upgrade 
curricula. 

Z  CDC  Activities. 

a.  Collaborate  wi^  ^SPH  in 
conducting  research  to  produce 
information  and  procedures  which  wiH 
result  improved  preparation  of  public 
health  personnel  and  increased 
effectiveness  and  efficiency  of  public 
health  programs.  i 

b.  Collaborate  vridi  ASPH  in 
identifying  priority  needs  for  public 
health  programs  at  the  local,  rpgional 


State,  aatiooal  and  intematioB  leweU. 
Provide  aasistance  to  ASPH  in  jiUnning, 
delivering  and  evaluating  pfograma  Jto 
meet  idanlified  needs. 

c  Collaborate  with  ASPH  in 
developing  and  testing  more  effective 
and  el^cient  models  of  instruction, 
disease  prevmtioa,  health  pnonotiaa 
and  heaWi  services  delivery,  rkmnrayi 
the  adeptiaa  of  vafidaled  modds  by 
State,  local,  and  international  public 
health  agencies  and  assist  in 
incorporating  fhe  resrits  into 
appropriate  teaching  and  ipsraiag 
experiences  in  the  schools  af  public 
health. 

d.  Collaborate  with  ASPH  in 
identifying  new  approaches  and 
opportuniBea  fer  fidd  experinces  in 
which  students  can  practice  applying 
skills  and  kiK>w4edse  ieamed  in  &vt 
classroom. 

e.  Participate  in  workshops  and 
conferences  to  exchange  current 
informatian.  opinions  and  fincRngs  in 
specific  fields  of  disease  prerenQon  and 
hiBatth  promotion. 

Aufhooty 

This  pnryafs  is  aa^oriaed  under 
section  3ltt^)  of  the  Pubb^h  UeaMh 
Service  Ati  |«2  ULS£L  Mt(a)^  as 
amended. 

Hi^HHyReqnHiiuwmu 

Assistance  will  be  provided  only  to 
the  Association  of  Schools  of  Public 
Health  for  this  project 

Justification 

The  Association  of  Schools  of  Public 
Health  (ASPH]  represents  the  24 
accredited  schools  of  public  health  in 
(he  United  States.  These  schools 
represent  the  primary  edncational 
system  that  trains  peiaomel  needed  to 
operate  the  Nation's  juibUc  health, 
disease  preventiea  and  health 
promotion  programs.  It  is  critical  that 
the  schools  of  public  health  and  the 
practitioners  of  pTA>lic  heaMi  in  Federal. 
State  and  locri  Goveimaents -cooperate 
and  share  their  experience  and  expertise 
to  enable  the  theoretical  and  practical 
perspertives  of  public  health  to  be 
melded  into  comprehensive  curricula  for 
teaching  health  promotion,  health 
protection,  preventive  health  service 
delivery  and  health  education  to  future 
health  workers.  These  interchanges 
must  be  developed  and  coordinated  by  a 
single  organization  to  assure  consistent 
approaches  to  the  preparation  of  public 
health  workers  and  ^eir  petformance  in 
controlling  today's  major  heeMi 
problems.  It  has  long  been  recognized 
that  the  quality  of  pubhc  heakh 
personnel  plays  a  critical  rale  in  the 
prevention  and  control  af  (hseaae.  TIk 


ASPH's  ponclpnlyflipaae  is  te  pranote 
and  improve  the  education  and  training 
of  piuftiwiuiisl  pahte  health  persooneL 
ASPH  is  the  only  organzation  that  can 
comprehensively  affect  the  development 
and  impkneittalion  of  inpioved 
curriculuna  lor  ♦— f-**^  pabdic  health 
workees  iaall  2t  sohooSs  sf  pahhc 
heal*. 

Aviilabffity  of  Funds 

it  is  expected  that  apipraxHoalely 
$1,000,009  will  he  avayahk  liaring  Fiscal 
YearlB881os«pyorlthispK>)ecLlt  is 
anteifwiked  that  the  oeeiperatiTe 
agreeaentwtllbe&aidedlora  12  month 
budget  pedod.  The  juading  estSBale  is . 
•iibiect  to  elM^ge. 

Review 

Applications  aa  aal  suk^ect  to  sewiew  «■ 
govfmed  hy  FaBraitime  Ocder  12372, 
IntergovQiBmeatal  Review  of  Federal 
Programa. 

ApplicnMaa  Safamissian 

The  signed  or^nal  and  two  copies  of 
the  applicatiun  must  be  submitted  to 
Henry  S.  CasseH,  IH.  Grants 
Management  Officer,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Contrai  255  East  Paces  Terry  Road,  NE., 
Atlanta,  Georgia  30305.  on  or  before  July 
1, 1988.  Information  tm  application 
procedures,  copies  of  appfication  forms, 
and  other  material  may  be  dbtained 
from  Harvey  Rowe,  Grants  Management 
Specialist,  Procurement  and  Grants 
OfBce,  Centers  for  Disease  Control,  2S5 
East  Paces  Ferry  Road,  Atlanta,  Georgia 
30305,  Telepitone  VM-M2-0575. 

Technical  assistance  may  be  obtained 
from:  Charles  F.  Bacon,  Cooperative 
Agreements  Coordinator,  Training  and 
Laboratory  Program  Office,  Centers  for 
Disease  Control,  Atlanta.  Geoi^ia  30333, 
Tdephone  404-939-1986. 

Dated  May  3. 198a 
Glenda  S.  Gawait 

Director^  Office  af  Program  Si^fport  Ceatert 
forDiaeaae  CantPoL 
[FR  Doc  n-Mnn  Filed  5-1S-68:  «:4S  ara| 
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Food  and  Drug  AdministmHoii 
Consumar  ParOdptftion:  Qp«p  Heating 
AQCNCV:  Food  and  Drug  Administration. 


action:  Notice. 


SUMMAJIV:  l%e  Food  and  Drug 
AdministratieajFDA]  is  anaouncing  the 
followii^  consumer  exchange  meeting: 

BostiM  Distnot  Office,  chaired  by  E.  }. 
McDonnell,  District  Director.  The  topic 
to  be  discussed  is  heaMi  messages  on 
food  lal>eling. 


oats:  Tuesday.  May  24. 1988. 10  a  jn.  to 
12  m. 

ADOWett;  One  Montvale  Ave.,  4th  Floor. 
Stoneham,  MA  02180. 
RM  RJRTICR  MFONMATION  contact: 
Paula  Fairfield,  Consumer  Affairs 
Officer,  Food  and  Drug  Administration, 
One  Montvale  Ave..  Stoneham,  MA 
02180.  617-279-1479. 
SUPnfMCNTARV  INTOWMATION.  The 
purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDA's  District  Offices, 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated:  May  6. 198& 
)ohn  M.  Tsyfcir. 

Aaaodate  Ckunmiauoiter  for  Regulatory 
Affairs. 

[FR  Doc  W-lOTOe  Filed  &-12r68: 8:45  am) 

SNJJNG  CODE  41«>-01-M 


DEPARTMEMT  OF  THE  MTERIOR 

Bureau  Of  Land  Management 
[tiT-aa9  09  ««to-e>i 

Salt  Lake  District;  Draft  Pony  Exprees 
Reaource  Management  Plan/ 
Enviromnental  Statement.  Utah 

AQCNCV7  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  public  comment 

period. 


;  The  Draft  Pony  Express 
Resoofoe  Management  Plan  (RMP)  and 
Environmental  fanpact  Statement  (EIS) 
has  been  prepared  by  the  Salt  Lake 
District,  Bureau  of  Land  Management. 
The  Draft  RMP/EIS  describes  and 
analj^zes  four  alternatives  for 
management  of  public  lands  in  Tooele, 
Utah,  and  Salt  Lake  Counties.  Utah, 
They  involve  the  issues  of 
landownership  adjustment  vegetation 
management  and  off-road  vehicle  nse  as 
well  as  other  management  concerns  and 
resource  management  needs. 

Three  pnqMsed  areas  of  critical 
enviraomental  concern  are  also 
analysed.  They  are: 

1.  Horseshoe  Springs .._ «  7W>  acres; 

2.  North  Deep  Creek  MownteiM    2«,aB0acie«; 

3.  North  SUnsbury  Mountaias lOOOO  acres. 

Coaunents  on  the  Draft  P(»iy  Express 
RMP/EIS  will  be  accepted  through 
August  15k  198&  Comments  sulwutted 
after  that  date  may  not  be  responded  to 
because  af  time  constraints. 

.  Three  "open-house"  meetings  will  be 
held  during  the  comment  period.  The 
purposes  ^  the  meetings  are  to  he^ 


interested  public  reviewers  understand 
the  contents  of  the  draft  document  and 
to  explain  how  to  structure  dear, 
specific  comments.  Meeting  times  and 
locations  are: 

June  28,  2-4  p.m.,  Commission 

Chambers,  City  Building,  359  West 

Center  Street,  Provo,  Utah, 
lune  28,  7-9  pjn..  North  Auditorium, 

Tooele  County  Courthouse.  Tooele, 

Utah. 
June  29,  7-4  p.m.,  Wendover  Air  Force 

Base  Fire  Station  (BIdg.  1800), 

Wendover,  Utah. 

Comments  should  be  addressed  to: 
Mr.  Howard  Hedrick,  Pony  Express 
Resource  Area  Manager,  Bureau  erf  Land 
Management,  2370  South  2300  West.  Salt 
Lake  City.  Utah  84119. 

Copies  of  the  Draft  Pony  Express 
RMP/mS  are  available  at  the  above 
address  as  long  as  supplies  last. 
Business  hours  are  7:45  a.m.  to  4:30  p.m. 
weekdays. 
CKampConn,         , 
Acting  State  Director. 
|FR  Doc  88-lOOea  Piled  5-12-88: 8:45  am) 
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[NV-010-<»-411V04) 

Meeting  Of  The  Elko  District  Advleory 

In  accordance  with  Pub.  L  92-463,  the 
Federal  Advisory  Committee  Act.  and 
Pub.  L  94-579  the  Federal  Land  PoUcy 
and  Management  Act,  notice  is  hereby 
given  tiiat  the  BLM  Elko  District 
Advis<»ry  Council  will  meet  at  9-X)0  a  jn. 
on  June  9. 1988  at  the  Elko  District  Office 
at  3900  East  Idaho  Stieet.  Elko.  Nevada, 
for  a  field  tour  to  Qko  District  riparian 
areas.  Discussion  will  focus  on  riparian 
area  management 

The  pubbc  may  attend,  but  must 
provide  their  own  transportation. 
Anyone  wishing  to  make  a  statement  to 
the  Council  may  do  so,  however,  they 
mast  contact  Michele  Good,  BLM,  Elko 
Distiict  P.O.  Box  831,  Elko.  Nevada 
89801,  or  call  [702)  738-4071  no  later 
than  June  0, 1968  so  that  arrangements 
for  the  time  may  be  made. 

Summary  minutes  of  the  meeting  will 
be  prepared  and  available  for  pmblic 
inspection  or  reproduction  during 
regidar  business  hoars  within  30  days 
following  the  meeting. 
MeileGood, 
Acting  District  Manager. 
(FR  Doc  68-10742  Filed  5-12-48;  8:45  am) 


(10-050-4410-08-2411) 

Meeting;  Shoshone  District  Advisory 
Coundl 

AGENCY:  Bureau  of  Land  Management 
(BLM).  Interior. 

action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  for  a 
meeting  of  the  Shoshone  District 
Advis(My  Council. 

DATE  Thursday,  June  30, 1968. 

ADDRESS:  BLM  District  Office,  400  West 
F  Street  Shoshone.  Idaho  83352. 

FOR  FURTNER  INFORMATION  CONTACT 

K.  Lynn  Bennett,  Shoshone  District 
Office,  P.O.  Box  2B,  Shoshcme,  Idaho 
83352.  Telephone  (208}  8660-2206  or  FTS 
554-61ia 

SUPPLEMENTARY  INFORMATION:  The 

proposed  agenda  for  the  meeting 
includes  the  following  items:  (1)  Updates 
on  District  activities,  (2)  the  District's 
Volunteer  Program,  (3)  Recreation  and 
Public  Purposes  Application  by  the 
Jerome  County  Historical  Society/ 
Jerome  County  Commissioners  for  a 
Centennial  Agricultural  Museum,  (4) 
proposed  hydroelectric  projects  in  the 
District  (5)  the  District's  Wilderness 
Program,  and  (6)  American  Diatoms 
mining  operation  and  Ihincess  Blue 
Ribbon  cyanide  leach  operation. 

The  Shoshone  District  Advisory 
Cooncil  is  established  under  section  309 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (Pub.  L  94-579: 
43  U.S.C.  1701  et  seq.)  as  amended. 
Operation  and  administration  of  the 
Council  will  be  in  accord  with  the 
Federal  Advisory  Committee  Act  of  1972 
(Pub.  L  92-463;  5  U.S.C.  Appendix  1) 
and  Department  of  the  Interior 
regulations,  incltiding  43  CFR  Part  17M. 

The  meeting  will  be  open  to  the 
public.  Anyone  may  present  an  oral 
statement  before  the  Council  between 
9:15  and  10:00  a.m.  or  may  file  a  written 
statement  with  the  Council  regarding 
matters  on  the  agenda.  Oral  statements 
will  be  limited  to  ten  minutes.  Anyone 
wishing  to  make  an  oral  statement 
should  notify  the  District  Manager  by 
June  27, 1988.  Records  of  the  meeting 
will  be  available  in  the  Shoshone 
District  Office  for  public  inspection  or 
copying  within  30  days  after  the 
meeting. 
K.  Lynn  Isanalt 
District  Manager 

|FR  Doc  88-10743  Filed  5-12r-8&  8:45  am) 
SNJJNO  CODE  4*1(MM-M 
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[UT-Ufr-«7-4121-10) 

Utah  and  Cdorado;  Uinta  J 

SoMttnreatem  Utah  Regional  &o«| 
Team  Meeting 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notce  of  regional  coal  teao| 
meeting. 

SUMMARY:  In  accordance  with  the 
responsibility  outlined  in  the  Federal 
Coal  Management  Regulations  (43  CFR 
Part  3400),  the  Regional  Coal  Team  for 
the  presently  decertified  Uinta 
Southwestern  Utah  Federal  Coal     ' 
Production  Region  will  hold  a  meeting  to 
adopt  Regional  Coal  Data  Adequacy 
Standards  and  to  review  a  coal  lease 
application.  The  application  was  filed  in 
February  1988  by  Coastal  States  Energy 
under  newly  adopted  "Leasing  by  j 
Application"  procedures.  ' 

Copies  of  the  Final  Draft  Data     I 
Adequacy  Standards  for  the  region  and 
more  information  on  the  coal  lease 
application  are  available  for  the  BLM 
State  Office,  Public  Room  in  Utah  (Salt 
Lake  City)  and  Colorado  (Denver). ' 
DATE  The  Regional  Coal  Team  will  meet 
on  June  18, 1988,  at  1:00  pm. 
AOORC8S:  The  meeting  will  be  held  in 
the  BLM  Utah  State  Office  Conference 
Room.  Salt  Lake  City  Hall  Building.  324 
South  State,  4th  floor.  Salt  Lake  City. 
Utah. 

FOR  FURTHER  INFORMATION  CONTACT: 

Max  Nielson.  Uinta  Southwestern  Utah 
Project  manager,  Utah  State  Office,  324 
South  State,  Suite  301,  Salt  Lake  City, 
Utah  84111-2303,  telephone  801-52^- 
3004.  I 

SUPPLEMENTARY  INFORMATION:  Thd 

Reginoal  Coal  Team  will  make 
recommendations  to  the  BLM  on 
processing  coal  lease  application  U- 
63214  by  Coastal  States  Energy  Co.  Of 
particular  concern  is  the  availability  of 
existing  data  to  meet  Regional  Data 
Adequacy  Standards  and  the  logical 
delineation  of  a  lease  tract  to  be 
considered. 

O'dell  FrandsMi. 

Acting  State  Director. 

[FR  Doc  88-10751  Filed  5-12-88:  8:45  am] 

MUMO  COOC  4110-0041 


lOR-93S-<»-6410-08:  OP  S-1331  I 

Salem,  Eugene,  Rosenbuig,  Medford/ 
Lakevlew  and  Coos  Bay  Districts, 
Oregon;  Availability  of  Proposed  State 
Director  Guidance  for  Resource 
Management  Plans 

AQENCV:  Bureau  of  Land  Management, 
Interior. 


action:  Notice  of  Availability  of 
Proposed  State  Director  Guidance  to  be 
used  in  preparing  Resource  Management 
Plans  for  the  Salem.  Eugene,  Roseburg, 
Medford/Lakeview,  and  Coos  Bay 
Districts,  and  invitation  to  participate  in 
the  development  of  common  planning 
criteria. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM),  Salem,  Eugene, 
Roseburg,  Medford/Lakeview,  and  Coos 
Bay  Districts,  Oregon,  have  initiated  the 
preparation  of  simultaneous  Resource 
Management  Plans  (RMPs)  which  will 
each  include  an  Environmental  Impact 
Statement  (EIS).  The  Bve  plans  will 
guide  and  control  future  management 
actions  on  over  2,388,000  acres  of  BLM 
surface  ownership  throughout  western 
Oregon.  The  Proposed  State  Director 
Guidance  would  provide  common 
approaches  in  the  RMPs  for  the  analysis 
of  the  management  situation,  for  the 
formulation  of  planning  alternatives, 
and  for  analytical  techniques  to  be  used 
to  estimate  controversial  or  complex 
effects  of  all  alternatives.  The  proposed 
guidance  would  also  provide  a  common 
glossary  of  technical  terms,  standards 
for  documenting  conformance  with  other 
agency  plans  and  policies,  an  outline  for 
executive  summaries  of  the  plans,  and 
standards  for  use  (including  monitoring 
and  evaluation)  of  the  completed  plans. 
DATES:  Distribution  of  the  proposed 
guidance  will  be  made  on  or  about  May 
13, 1988  to  those  individuals  or  agencies 
that  requested  copies  in  response  to  a 
January  29. 1988  mailer  to  all  parties  on 
the  districts'  mailing  lists.  Written  public 
comments  should  be  sent  to  Oregon 
State  Director  (935),  by  July  15, 1988. 
Additional  copies  will  be  available  upon 
request  at  the  BLM  Oregon  State  Office, 
Portland,  Oregon,  and  at  the  six  district 
offices.  Public  meetings  to  explain  the 
purpose  of  the  guidance  and  answer 
questions  have  been  scheduled  in  the 
following  places:  Portland,  June  7; 
Roseburg,  June  9;  Eugene,  June  15; 
Salem,  June  16;  Coos  Bay,  June  16; 
Medford,  June  22,  and  Klamath  Falls, 
June  23.  Each  District  will  announce, 
through  the  local  media,  any  addititmal 
meetings  or  open  houses  scheduled 
during  the  review  period.  The  public 
comments  will  be  analyzed  by  inter- 
district  interdisciplinary  teams  and 
used  to  prepare  final  State  Director 
Guidance  which  should  be  available  to 
the  public  by  January  1989. 

Public  scoping  of  issues  to  be 
addressed  in  the  RMPs  was  initiated  in 
September  1986.  District  summaries  of 
issues  were  published  in  March  1987. 
Proposed  State  Director  Guidance 
Topics  were  published  in  August  1987. 
Resource  inventories  are  expected  to  be 


completed  in  1968.  The  draft  plans  and 
EISs  are  scheduled  to  be  published  in 
the  fall  of  1989  and  the  proposed  plans/ 
final  EISs  in  the  spring  of  1990,  with 
implementation  of  the  plans  in  the  fall  of 
1990.  The  schedule  is  designed  to 
enhance  public  involvement  and 
promote  a  consistent  inter-district 
approach  to  common  issues  and 
concerns.  The  Proposed  State  Director  . 
Guidance  constitutes  common  planning 
criteria  as  authorized  by  the  Bureau's 
planning  regulations  (43  CFR  1610.4-2) 
and  is  designed  to  facilitate  this 
consistent  approach.  The  proposed 
guidance  will  not  commit  BLM  to  any 
discretionary  resource  allocations  or 
irreversible  management  actions.  It  does 
not  prescribe  guidance  for  the 
development  of  the  preferred 
alternative  or  selection  of  the  proposed 
action.  It  does  not  constitute  rulemaking 
as  envisioned  by  the  Federal  Land 
Policy  and  Management  Act  of  1976, 
section  309(E). 

For  Further  Information  or  To  Obtain 
Copies  of  the  Proposed  Guidance, 
Contact  Any  of  the  Following: 

Oregon  State  Office:  Philip  Hamilton 
(935),  Bureau  of  Land  Management.  P.O. 
Box  2965.  Portland,  Oregon  97208, 1%one 
(503)  231-«2se. 

Salem  District  Office:  Biu^au  of  Land 
Management.  17^7  Fabry  Road  SE.  P.O. 
Box  3227.  Salem.  Oregon  97302.  Kione 
(503)399-5646. 

Eugene  District  Office:  Bureau  of 
Land  Management  1255  Pearl  Street 
P.O.  Box  10226.  Eugene.  Oregon  97440. 
Phone  (503)  683-6600. 

Rosebuig  District  Office:  Bureau  of 
Land  Management  777  N.W.  Garden 
Valley  Blvd..  Roseburg.  Oregon  97470, 
Phone  (503)  872-4491. 

Medford  District  Office:  Bureau  of 
Land  Management,  3040  Biddle  Road. 
Medord.  Oregon  97504,  Phone  (503)  776- 
4174. 

Coos  Bay  District  Office:  Bureau  of 
Land  Management.  333  S.  Fourth  Street 
Coos  Bay.  Oregon  97420, 1%one  (503) 
268-5880. 

Klamath  Falls  Resource  Area  Office 
(Lakeview  District):  Bureau  of  Land 
Management  1939  South  Sixth  Street 
P.O.  Box  369,  Klamath  Falls.  Oregon 
97601,  Phone  (503)  883-6916. 
SUPPLEMENTARY  INFORMATION:  The  sbc 
districts  include  public  land  and  non- 
Federal  surface/Federal  minerals  in  19 
western  Oregon  counties.  Maps  of  the  ' 
BLM-managed  surface  areas  are 
available  from  the  district  offices.  The 
land  use  or  resource  allocation  issues 
common  to  all  western  Oregon  districts 
and  subject  to  the  proposed  guidance 
include:  Timber  production  practices. 


old-growth  forests,  habitat  diversity, 
threatened  and  endangered  species 
habitat  special  areas  (inchidiang  Areas 
of  Critical  Environmental  Concern), 
visual  resources,  watershed 
management  streams  and  riparian 
areas,  recreation  resources  (including 
potential  wild,  scenic  or  recreational  : 
rivers)  and  land  tenure.  Copies  of 
previously  published  RMP  scoping 
documoata  and  public  inprut  records  are 
available  for  inspection  in  the  respective 
district  offices  during  normal  woricing 
hours. 

Date:  May  5, 1968. 
Charies  W.  Luscher, 

State  Director,  Oregon. 

[FR  Doc.  88-10744  FUed  5-12-88;  8:45  am] 

BILUNG  COOC  43ie-3>-«l 


IOR-943-08^520-12:  GP8-1321 

Hiing  of  Plats  of  Survey,  Oregon/ 
Washington 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTKMC  Notice. 


summary:  The  plats  of  survey  of  the 
following  described  lands  have  been 
officially  filed  in  the  Oregon  State 
Office.  Pbrtland.  Oregon  on  the  dates 
hereinafter  stated: 

WiHiniMH  Meridian 

Oregon 

T.19S..R.1W. 
T.31S..R.37E. 

The  above  Hsted  plats  were  accepted  April 
1. 1988  and  ofTicially  filed  April  13. 1988. 

T.27S.,R.3W. 
T.3N,R.ZW. 

The  above  listed  plats  were  accepted  April 
7, 1988  and  orficially  filed  April  18. 1988. 

T.  30  S.,  R.  10  W. 
T.  20  S.,  R.  1  E. 

The  above  listed  plaU  were  accepted  April 
15, 1988  and  ofTicially  filed  April  22, 1988. 

Washington 

T.  27  N..  R.  2  W. 
T.28N..R.2W. 

The  above  listed  plats  were  accepted 
March  23. 1988  and  oHicially  filed  March  29, 
1988. 

The  above-listed  plats  represent 
dependent  resurveys.  survey  and 
sulidivision. 


FOR  FURTHER  INFORMATION  CONTACT 

Bureau  of  Land  Management  825  NE. 
Multnomah  Street  P.O.  Box  2865. 
Portland.  OR  97208. 

B.  UVelle  Black. 

Chief,  Branch  t^  Lands  and  Minerals 

Operations. 

Dated:  May  4. 1988. 

(FR  Doc.  88-10745  Filed  5-1Z-88;  8:45  ani) 

BILLINO  CODE  4310-33-4I 

[WY-930-08-4220-11:  WYW  28S77.  WYW 
059320,  WYW  094183} 

Proposed  ContlnuslkHi  of  Forest 
Service  Withdrawals;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  The  Forest  Service  proposes 
to  continue  the  existing  withdrawals  on 
45  acres  of  national  forest  land  in  the 
Medicine  Bow  National  Forest  for  an 
additional  20  years.  The  lands  will 
remain  closed  in  mining  location,  but 
have  been  and  will  remain  open  to 
surface  entry  and  mineral  leasing.  The 
remaining  acreage  in  the  existing 
withdrawals  will  be  relinquished. 
DATE:  Comments  should  be  received  by 
August  11, 1988. 

ADDRESS:  Comments  should  be  sent  to 
the  Wyoming  State  Director.  BLM.  2515 
Warren  Avenue,  P.O.  Box  1828, 
Cheyenne.  Wyoming  82003. 
POR  FURTHER  INFORMATION  CONTACT: 
Tamara  Gertsdi,  BLM  Wyoming  State 
Office,  307-772-2072. 
SUPPLEMENTARY  INFORMATION:  The 

Forest  Service  proposes  that  parts  of 
existing  Public  Land  Orders  Not.  3250, 
2278,  and  514a  of  October  10, 1963, 
February  27, 1961.  and  October  18, 1971, 
respectively,  be  continue  for  a  period  of 
20  years  to  protect  the  capital 
investments  on  the  administrative  sites 
and  campgrounds.  The  continuation  is  > 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976. 90  SUt  2751. 43  U.S.C.  1714.  The 
lands  are  described  as  follows: 

Sixth  PiiiMjpai  MerioMn 

Medicine  Bow  National  Forest  Barrett  Creek 
Campground 

T.  16  N..  R.  81 W.. 
sec.  27.  NEy4SWV4NW%.  N%SB%SW% 

Nwy4. 

Bow  Administrative  Site 

T.  18  N,  R.  80  W.. 
sec.  21.  NE%NW%NEy4.  NHSE^NWH 
NE%. 


Jack  Creek  Administrative  Sit* 
T.15N..R.SSW., 
sec.  1ft.  E%SEV;SWV»r4Et^ 

Haskins  Creek  Campground 
T.  14  N    R.  86  W 
sec.  27.  S%NWV4NEy4SEy4.  NHSWKNEM 
SEy4. 

The  area  described  aggregates  45  acres  in 
Carbon  County. 

The  purpose  of  the  withdrawals  is  to 
protect  the  capital  investments  at  the 
campgrounds  and  administrative  site. 
The  withdrawals  segregate  the  land 
from  the  operation  of  the  mining  laws, 
but  not  from  surface  entry  or  mineral 
leasing.  No  change  is  proposed  in  the 
purpose  or  segregative  effect  of  the 
withdrawals. 

For  a  period  of  90  days  from  date  of 
publication  of  this  notice,  all  persons 
wbo  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuations,  may  present 
their  views  in  writing  to  the  Chief, 
Branch  of  Land  Resources,  in  the 
Wyoming  State  Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  potential  demand 
for  the  land  and  its  resources.  A  report 
will  also  be  prepared  for  consideration 
by  the  Secretary  of  the  Interior,  the 
President  and  Congress,  who  will 
determine  whether  or  not  the 
withdrawal  will  be  continued,  and  if  so. 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawals  will  continue 
until  such  final  determination  is  made. 
Hillary  A  Odais. 
State  Director. 
May  6, 1988. 
[FR  Doc  88-10671  Filed  5-12-88:  8:45  am] 

BNJJNa  COOC  43ie-22-M 

Bureau  of  Reclamation 

Environmental  Statements;  Wlnd- 
Hydroelectiic  Project,  WY.  at  at 
agency:  Bureau  of  Reclamation. 
ACTION:  Cancellation  of  notices  of 
intent 

SUMHNARy:  The  Bureau  of  Reclamation  is 
canceling  the  following  list  of  Notices  of 
Intent  which  have  either  become 
inactive  or  a  Finding  of  No  Significant 
Impact  has  been  prepared.  The 
preparation  of  an  Environmental  Impact 
Statement  will  not  be  required  in  either 
case. 
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Effacaw* 

Federal 

REQISTEfl 

c4ailofi 

Inadnw  notiCM  o( 
mtaflt 

6/8/79 

44  FR  32484 

vnnO'i  fyarocHocvic 

Proj«*WY. 

6/14/79 

44  FR  34207 

Meeker  Dome  Unit 
Salinity  CofKrol.  CO. 

6/27/79 

44  FR  37561 

Dominguez  Project 
CO. 

7/18/79 

44  FR  41969 

Glen  Canyon  Dam 

Peaking  Potwer 

AZ. 

8/3/79 

44  FR  45769 

North  Platte  Project 
R&B.  WY/NE 

4/22/80 

45  FR  27025 

Varsippi  Unit  ND. 

4/8/81 

46  FR  21096 

Dunham  Point  Unit 
Peeking  Power,  CO. 

4/20/81 

46  FR  22662 

McElmo  Creek  Salinity 

Control,  CO. 

11/10/81 

46  FR  55567 

Aubum-Folaom  South 

Unit.CA. 

3/24/82 

47  FR  12689 

GlerMvood-Ootaero 
Spring  Unit,  CO. 

7/12/82 

47  FR  30110 

Duchesne  River  ( 
Rehab.  UT. 

:anal 

8/6/82 

47  FR  34203 

Big  Sandy  Rrver  1 
WY. 

Jnit 

11/2/82 

47  FR  49749 

CENOAK  Water 

Supply  System 

SO. 

11/30/82 

47  FR  53951 

Lower  James-Ft 
Randall  Water 
Diversion,  SO. 

4/13/83 

48  FR  15962 

Tualatin  Project  P 

H,oa 

•hasfl 

4/14/83 

48  FR  16122 

San  Um  UnH  Su| 
CA. 

>pl. 

4/14/83 

48  FR  16123 

Upper  John  Day 
Project,  OR. 

S/23/83 

48  FR  22993 

Cokirado  Coastal 
Ptams  Protect  TX. 

7/25/83 

48  FR  33755 

Las  Vegas  Wash 

Salinity  Control 

iNV. 

1/6/84 

49FR947 

OMyDeviffivar 
SaNnilyConlral 

LCO. 

3/14/84 

49  FR  9624 

Americ«i  Canal 
Extension.  TX 

4/16/84 

49  FR  15024 

Bonneville  Unit  1 
Diamond  Fork 
Power,  UT 

SO/ 

7/16/84 

49  FR  28772 

RubiMine 
Hydroelectnc 
Project  CA. 

4/15/85 

50  FR  14776 

Boise  River  BaaH 
Project.  ID/OR 

t 

5/23/85 

50  FR  21369 

Payette  River  Basin, 
Boise  Project  K)/ 

OR. 

6/13/86 

50  FR  24843 

Caraon  HiN  (low 
CA. 

Mine. 

8/20/85 

50  FR  33648 

weatianas  water 
Dblrict  Long-t 
Drainage,  CA. 

Brm 

9/19/85 

SO  FR  38041 

Upper  Gta  water 
S»jpply  Study.  AZ/ 
NM. 

FOfI  RMTHER  MTOfttlATION  COmtkCT. 
Stephen  Specht  Bureau  of  Reclamation, 
Washington.  Office.  (202)  343-2840  or 
George  Wallen,  Bureau  of  Reclamation. 
Denver  Office.  (303)  236-677a 

Dale:  May  5. 198& 
G.  Dale  Duvall. 

Commissioner,  Bureau  of  Reclamation. 
[FR  Doc  88-10657  Filed  5-12-88:  8:45ain| 

MUJNO  CODE  41ie-0»-«i 


Fish  and  WNcWfe  Service 

Receipt  of  ApplicatkNis  for  Permits 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531.  et  seq.): 
PRT-727375 
Applicant  Thomas  Torgerson.  Wilbnar.  MN 

The  applicant  requests  a  permit  to 
import  the  personal  sport-hunted  trophy 
of  a  bontebok  [DamaHecas  dorcaa 
dorcas),  culled  from  the  herd  of  F.  W.  M. 
Bowker,  Jr.,  Grahamstown.  Republic  of 
South  Africa,  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species. 
PRT-727417 

Applicant  San  Diego  Zoological  Society.  San 
Diego.  CA 

The  applicant  requests  a  permit  to 
import  two  captive-hatched  Cabot's 
tragopan  pheasants  [Tragopan  caboli) 
from  Glenn  Howe,  Ontario,  Canada,  for 
the  purpose  of  enhancement  of 
propagation. 

PRT-727374 

Applicant  American  Museum  of  Natural 
History.  New  York.  NY 

The  applicant  requests  a  permit  to 
import  one  Bahaman  parrot  [Amazona 
leucocephaJa]  that  was  found  dead  in  its 
nest  at  about  three  weeks  of  age.  This 
chick  is  to  be  included  in  the  museum's 
collection  for  scientific  study. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  403. 1375  K  Street  NW.. 
Washington.  DC  20005,  or  by  writing  to 
the  Director.  U.S.  Office  of  Management 
Authority,  P.O.  Box  27329,  Washington. 
DC  2003»-7329. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
•ubmttting  written  views,  argiunents.  or 
data  fe'the  Director  at  the  above 
address.  Please  refer  to  the  apprt>priate 
applicant  and  PRT  number  when 
submitting  comments. 

Date:  May  10.  loea 
R.  iC  Robinson. 

Chief.  Branch  of  Permits,  U.S.  Office  of 

Managenwnt  Authority. 

(FR  Doc.  86-10808  Tiled  5-12-68: 8:45  am] 
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Natlonai  Park  Service 

Intention  To  Negotiate  Concession 
Contract;  Log  Caliin  Reeort.  Inc. 

Pursuant  to  the  provisions  of  section  5 
of  th^  Act  of  October  9. 1965  (79  Stat. 
969;  16  U.S.C.  20),  public  notice  is  hereby 
given  that  sixty  (60)  days  after  the  date 
of  publication  of  this  notice  the 
Department  of  the  Interior,  through  the 
Director  of  the  National  Park  Service 
proposes  to  negotiate  a  concession 
contract  for  the  continued  provision  to 
the  public  of  overnight  lodging  and 
trailer  sites,  camping  and  picnic 
facilities,  general  merchandise  sales, 
meals  and  snacks,  cocktail  lounge,  boat 
and  motor  rental,  sale  of  gasoline  and 
oil.  laundromat  and  shower  facilities  at 
Olympic  National  Park  in  the  state  of 
Washington.  The  contract  will  be  for  a 
period  of  approximately  fifteen  (15) 
years  from  date  of  execution  through 
December  31, 2002,  and  is  conditioned 
upon  completion  of  an  improvement 
program. 

An  assessment  of  the  environmental 
impact  of  this  proposed  action  has  been 
made,  and  it  has  been  determined  that  it 
will  not  significantly  affect  the  quality  of 
the  environment  and  that  it  is  not  a 
major  federal  action  having  significant 
impact  on  the  environment  under  the 
National  Environmental  Policy  Act  of 
1960.  The  environmental  assessment 
and  finding  of  no  significant  iiopact  may 
be  reviewed  at  Olympic  National  Park. 

The  existing  concessioner.  Log  Cabin 
Resort.  Inc.,  has  performed  its 
obligations  to  the  satisfaction  of  the 
Secretary  under  a  current  contract. 
Therefore,  pursuant  to  the  Act  of 
October  9. 1965,  as  cited  above,  the 
existing  concessioner  is  entitled  to  be 
given  a  preference  in  the  negotiation  of 
a  new  contract  as  defined  in  36  CFR, 
51.5. 

For  a  copy  of  the  Statement  of 
Requirements  describing  the  opportunity 
offered,  which  includes  the  application 
requirements,  interested  parties  should 
write  to  the  Regional  Director,  Pacific 
Northwest  Regional  Office,  National 
Park  Service,  83  South  King  Street.  Suite 
212.  Seattle,  Washington  98104. 

The  Secretary  will  consider  and 
evaluate  all  proposals  timely  received. 
Any  proposal,  including  that  of  the 
existing  concessioner,  must  be 
postmarked  or  hand  delivered  on  or 
before  the  sixtieth  (60th)  day  following 


publication  of  this  notice  to  be 
considered  and  evaluated. 
William  |..Bti8gle, 

Acting  Regiana/ Director,  Pacific  Northwest 
Region. 

Date:  February  11, 1988. 
(FR  DocT  88-10790  Filed  5-12-88;  8:45  am) 
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Biackstone  River  VaNey  National 
Heritage  Corridor,  Massachusetts  and 
Rhode  Island  Biackstone  River  Valley 
National  Heritage  Corridor 
Commisston;  Meeting    , 

Notice  is  hereby  given  in  accordance 
with  section  552b  of  Title  5,  United 
states  Code,  that  the  first  meeting  of  the 
Biackstone  River  Valley  National 
Heritage  Corridor  Commission  will  be 
Wednesday.  May  25, 1988. 

The  Commission  was  established 
pursuant  to  Pub.  L  99-874.  The  purpose 
of  the  Commission  is  to  assist  federal, 
state  and  local  authorities  in  the- 
development  and  implementation  of  an 
integrated  resource  management  plan 
for  those  lands  and  waters  within  the 
Corridor. 

'  The  meeting  will  convene  at  7  p.m.  on 
the  second  floor  of  the  Slater  Mill 
Historic  Site,  Roosevelt  Avenue, 
Pawtucket,  Rhode  Island  for  the 
following  reasons: 

1.  Swearing-in  of  nineteen  newly 
appointed  members; 

2.  Review  of  the  purpose  and  goals  of 
the  Commission; 

3.  Discussion  of  the  role  of  the 
National  Park  Service; 

4.  Discussion  of  the  roles  of  the  Rhode 
Island  and  Massachusetts  Departments 
of  Environmental  Management  and 
other  state  agencies; 

5.  Presentation  by  a  Lowell 
Commission  Staff  Planner; 

6.  Discussion  of  Commission  staff 
needs  and  hiring  procedures; 

7.  Discussion  of  agenda  for  second 
meeting; 

8.  Election  of  Commission 
Chairperson. 

It  is  anticipated  that  about  fifty  people 
will  be  able  to  attend  the  session  in 
addition  to  the  Commission  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  to  the  official  listed 
below  at  least  five  days  prior  to  the 
meeting. 

Further  infomiation  conceming  this 
meeting  may  be  obtained  from  the 
Public  Affairs  Officer,  Natioiial  Park 


Service,  North  Atlantic  Region,  15  State 
St.,  Boston,  MA  02109  (617)  565-8887. 

Steven  H.  Lewis, 

Regional  Director. 

Date:  May  6, 1968.     * '    «  f  = 
(FR  Doc  88-10791  Filed  5-l2-8ii;  6:4S  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

Agricultural  Cooperattve;  Notice  to  the 
CommisskNi  of  Intent  To  Perform 
Interstsle  Transportation  for  Certaki 
Nonmembers 

Date:  May  10, 1988. 

The  following  Notices  were  filed  in 
accordance  with  section  10526(a)(5)  of 
the  Interstate  Commerce  Act.  These 
rules  provide  that  agricultural 
cooperatives  intending  to  perform 
nonmember,  nonexempt,  interstate 
transportation  must  file  the  Notice,  Form 
BOP  102,  with  the  Commission  within  30 
days  of  its  annual  meetings  each  year. 
Any  subsequent  change  conceming 
officers,  directors,  and  location  of 
transportation  records  shall  require  the 
filing  of  a  supplemental  Notice  within  30 
days  of  such  change. 

The  name  and  address  of  the 
agricultural  cooperative  (1)  and  (2),  the 
locations  of  the  records  (3),  and  the 
name  and  address  of  the  person  to 
whom  inquiries  and  correspondence 
should  be  addressed  (4),  are  published 
here  for  interested  persons.  Submission 
of  information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Commission's  Office  of 
Compliance  and  Consumer  Assistance, 
Washington,  DC  20423.  The  Notices  are 
in  ai^entral  file,  and  can  be  examined  at 
the  Office  of  the  Secretary,  Interstate 
Conunerce  Commission,  Washington, 
DC. 

(1)  Northwest  Agricultural,  Cooperative 
Association,  Inc.,  (N.A.CA.,  Inc.) 

(2)  920  Southeast  Ninth  Avenue, 
Ontario,  Oregon  97914. 

(3)  920  Southeast  Ninth  Avenue. 
Ontario,  Oregon  97914. 

(4)  Ted  Hoots,  P.O.  Box  1,  Ontario,  OR 
97914. 

Norata  R.  McG«e, 

Secretary. 

(FR  Doc.  88-10731  Filed  5-12-68:  &-45  am] 
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hitent  To  Engage  ki  Compensated 
Intercorporate  Hauikig  Operattene 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 


corporations  intend  to  provide  or  use 
compensated  intenxirporate  hauling     ' 
operations  as  authorized  in  49  U.S.C. 
10524(b).  ; 

(1)  Parent  Corpdratidn:  Real  Estate 
Equities  Corporation,  Seafirst  Financial 
Center,  Suite  1600,  Spokane.  WA  99201. 

(2)  Wholly-Owned  Subsidiaries: 

i.  Spokane  Concrete  Products.  Inc..  N. 

2601  Dakota  Sti«et,  Spokane,  WA 

99207. 
ii.  American  Pre-Cast,  N.  6624  Freya, 

Spokane,  WA  99207. 
iii.  Western  Re-Bar,  6721 E.  Trent. 

Spokane,  WA  99212. 
iv.  Western  Shotcrete  Corporation.  6624 

N.  Freya,  Spokane,  WA  99207. 

Note. — Parent  corporation  and  all 
subsidiaries  are  incorporated  in  the  State  of 
Washington 
Noreta  R.  McGee. 
Secretary. 
(FR  Doc  88-10732  Filed  5-12-86:  a-45  am] 

MLUNQ  CODE  703»-0t-M 


[Docket  No.  AB-2M  (Stil>-No.  17X)] 

SouttMrn  Raihway  Co.— Exemption— 
AlMmdonment  Between  Brook  Cove 
and  Walruft  Cove,  NC,  and  at 
GreenelMro,  NC 

Applicant  has  filed  a  notice  of 
exemption  imder  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  3.1-mile  line  of  railroad  between 
milepost  CF-38.5  at  Brook  Cove.  NC 
and  milepost  CF-41.6  at  Walnut  Cove, 
NC  and  its  1.9-mile  line  of  railroad 
between  milepost  CF-63.7  and  milepost 
CF-65.6  at  Greensboro.  NC. 

Applicant  has  certified  that  (1)  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen,  360 1.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected  , 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d] 
must  be  filed. 
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"nie  eicempHon  wfli  be  effective  fvne 
12.  ins  ftnfless  stayed  pentiing 
recuiindei  tfliuii  snd  fn<ovkled  no  fomail 
expression  of  intent  to  file  an  offer  of 
financial  assirtance  has  been  leceived). 
Petkions  to  ctay  i«gan&ig  maMera  that 
do  fM»t  involve  eRvinFnmental  issues  * 
and  fonnel  expremieos  «f  intent  to  &ie 

CFR  1152.27^^  *  "nnt  be  filed  bjr  May 
23, 1988,  and  petitions  for 
recoBiidwaliwii  jnAafaig 
environmental  eneaiCF'-  **d  pi^bGc  ose 
concenw,  mitft  he  Bed  hj  fune  2,  t8B8 
with:  Office  of  the  Sewiiaiy.  Gafse 
CoRtrel  Braadk  intentaAe  ComBene 
Commissioii.  WariongtoB,  DC  WZS. 

A  copy  of  any  person  iSed  i^n  ore 
Conumssion  shodd  \>e  sent  to 
applicant's  representative:  Viq^aia  K. 
Young,  Norfolk  Southern  Corpora^on. 
One  Commercial  IHace.  Norfolk,  VA 
23510. 

If  the  notice  of  exempf^n  contains 
false  or  nudeadBng  iitformalion.  use  oT 
the  exenviion  is  void  .ab  atiUa 

Applicant  has  filed  an  environmental 
repnt  wlrich  >8ddMBBes  cnvimnBBBAsJ 
or«M6agyiBipatits,ifaBf!.fimiCkas  i. 
abandonimUL 

The  Section  of  Energy  vfnd 
Environment  {SE^}  miiii  prapane  * 
riwiroamrntnl  aasesBmeatfEA).SEE 
wiU  «er«e  (he  £A  «B  .ati  paitiM  liy  May 
18, 19ia  Other  iateBectod  pwtsnM  aay 
obtaiB  a  copy  si  idle  EA  i 
WBliqg  1*  tt  iBMOd  3tlS,  1 
Comw 
DC2M2S)«rbyi 

Chief,  SEE  at  (m2itn-nm. 

A  ootiae  to  the  pwittes  will  be  iasoBd  if 
me  of  4be  cjtempKvB  is  tsnMfifioiMi 
upon  emvenuieiAal  iir  piftdic  use 
coudiliwuB. 

Decided  J^ay&iaaa 

By  theCaiuniaMan.|«nef  MBokaU. 
JUncttK.  Office  ^iPwcendiup 
IfamlaK. 

Seackiij. 

[FR  Doc  W-1078D  Filed  ^1 2^68;  «:46  «Hq 


'■AMtay  aoll^itoubne^  iuncd  by  the 
Cammitnoii  in  those  pcoceediagt  where  an 


informed  decision  on  eiivliuiuueutd  teeuei  (wfaedier 
raited  by  a  party  m  bySMSeoMuaaf  Bwwgy  «>d 
rill^lllllBiH  III  111  iBJipiwIiwl  I Illlgililllll 

cannol  he  aad*  ftiar  to  tha  •ffeottw*  date  «f  Iha 
noOca^matBpltoD.  SmBx  Parte  Ma  274. (S«l>-Na 
8).  ExmnfiUaa  tifViH-of-Serrnm  Kail  Une$.  tarvad 
MarcB'S*  1V0B. 

'  See  Bx1%MeiNa.9ltSub-Mo.  IS)  EKtaptiem  of 
/tniffiaa.tftiiarfiniwiiiti  prflacaBtinMnni    Cjflhr» 

of  FincmcMMl  Animtnmm, LCC2d .aanad 

Oecaiibar^l.  lflS7.  aad  final  mtepubUahed  in  the 
Fadaari  Ca^atar  an  Dacainber  22. 1987  p2  fit  4SMI>- 

4S44a|. 


OEFARTMENT  OF  JUSTICE 

Lodging  of  Consent  Oecroo;  Pric* 
et  aL 

In  accordance  with  thepolic|raf1he 
DepertaieBt  of  )intioe.  28  OH  S0.7^ 
notice  is  hereby  given  that  oa  lia^  i, 
iQHft,  a  proposed  Consent  Decree  in 
United  States  v.  Price,  et  aL,  was  lodged 
with  the  United  States  Distnct  Coart  far 
the  District  of  New  Jersey.  Ike  CoBseot 
Decree  settles  claims  relating  to  the 
disposal  of  harardens  substartoes  at  Ihe 
Price  s  Landffll  aite  in  Atlantic  County. 
New  fersey. 

The  United  States  filed  soft  on  behalf 
of  the  Environmental  Itetectioa  A,gency 
in  1980  and  amended  its  Complaint  in 
1981,  afBoSt  4ie  uvniuiB  and  tspentars 
of 'fhe  fnccrs  'rite  and  agaiint  f  enerartocs 
of  hazardoBB  sidiBlBfices  whose 
substances  were  seat  to  the  Wce'a  site, 
tmder  ftK  Ctnaprekensive 
Enviranmeiital  Jtepsonse,  Onrpensation 
and  liabiBty  Act  xli  080,  as  amended, 
and  Tmder  oAiar  atatrtoiy  airatuiSy.  The 
State  af  Mewjeraay  asd^e  Afiai^fic 
CouiAy  Mmddpd  UAIties  AtfAiarity 
intervened  in  4ib  United  9Me^  at^on 
as  plaUMCh.  Tlba  actiun  aedta  <ilaiiiiup  of 
the  Prices  Site  and  itAimjauuiBeM  an 
costs  inciured  by  the  Uaited  Slates  <far 
cleaniy)  off  the  9!te. 

The  Cansent  Decree  j,ii  vwiArt  ftal  (he 
settliqg  paifies  ahaH  paj/  to  Iha  Halted 
States.  New  Jersey  aod  AflaaSc  Coiui^. 
$17,450,787.  which  fMnourtt  is  now  in  aa 
escrow  acoaimt  widi  ttie  Court  and  an 
additional  SBSbOQQ,  after  eOag  dl  the 
Consent  Decree.  This  setdement  amount 
is  ibr  reimluusameol  xif  cosSs  jncmed  iko 
dale  and  coststobeiacenadal  Ae 
Pncci's  aile  ibr  prrlhmManr  off  the  tnsil 
reaie£al  aCGoa.  Tbe  State  «ff  New 
Jersey  wffl  paiTnua  fee  nnnassaiir  ' 
remand  actioa  al  fteS&a.  sidddh 
remedy  indudes  pumpfaig  and  treatment 
of  contaminated  groundwater  from  the 
Site  and  downgra  Aent  oT  nie  Site  and 
disposal  of  flie  toesAad  watter  at  a 
sewage  titulmeal  idaaM,  iBppLig  of  tbe 
Site  at  the  condbaiaaaffAc 
groundwater  if»1ii,<ion  pinmss  and 
jnonitorii\g  of  4n  gvamdwaiar  Sar 
appruxuitutely  twenty-five  years. 

The  settlement  amount  is  calculated 
to  provide  sufficient  funda4einip1saBeat 
the  necessary  remedial  action.  The 
Untted  Slataa  nserves  the  sight  mder 
the  Consent  Decree  ta  pursue  the 
settling  parties  to  perform  further  work 
or  to  reimburse  the  United  "States  for 
costs  iacuttad  if  previoasly  ankaown  sr 
iindp*<M^d  fionditiaiTt.  "t  addi*iiTP"* 
information  not  avaflable  prior  to  entry 
of  AeOeciee,  indicate  that  there  may  be 
an  addJBenal  liaanaiwnt  and  aAstaatial 


endangenaenfl  la  public  he^th,  welfare 
or  the  enviromnertt  tA  or  from  ^le  Site. 

The  Department  of  JusMce  will  receive 
camsafftits  frfating  to  the  ^aopoaed 
settlement  stipulation  for  a  period  «f  30 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 

20530.  All  comments  shoidd  refer  to 
United  States  -v.  Mce,  et  al.,  D.j.  Ref .  90- 
7-1-156. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  die  United 
States  Attorney,  9H)  Broad  Street.  Room 
502.  Newark.  New  Jersey  07102  and  at 
the  Region  JI  office  «ff  tlw  US. 

Envicoameatal  ftolaotioa  Agency,  28 
Federal  Plaaa.  New  Yadc  New  York 
ICOTB.  A  cfi)py  of  Ihe  proposed  Cansent 
Decree  may  also  be  eKamiiaed  al  the 
Environmental  Enforcement  Section, 
Land  and  NaluEsS  Sssoorces  Division, 
United  States  DepartmeOt  off  Justice, 
Room  1528,  Tenth  Street  and 
Pennsylvania  Avemie  im/V.,  Washington, 
DC  20530.  A  copy  irf  the  proposed 
Consent  Decree  may  be  obtained  by 
mafl  from  die  cmtronmental 
Enforcement  Section.  Land  and  Natural 
Resooices  PWatan  Of  fee  Department  of 
Justice.  Any  iiuqaeat  for  a  oepy  tSi  the 
Consent  Deoree  ahoidd  te  atmauipanied 
by  a  check  intiiaaasaairt  rf^<40for 
copying  costs  ($0.10  pOT^paf^  pay^e 
to  "UahadStateslteasatflK.'' 
Rogv ).  MaizulU, 

Aaemtmt  Aaoanft3aiertllmni<mdJ9attuvl 
Resources  Division. 
[FR  Doc  «S-«7«S  «lad  5-12-M:  fliSS  wa] 

SaXSM  coos  4410-01-B 


OffiCOOftiM 


Advisory  CoundB  on  EmiAoyaa 
wsifvs  ana^Rmon  vanam  inana; 
Announcamont  ot  Yacaneias;  flaqiiast 


Section  512«{ Ihe  Employee 
Retirement  Income  Security  Act  of  1974 
j(miSAJ  as  Stat.  885.28  U.SjC.  1142. 
provides  for  the  establishmeDt  of  an 
"Advisory  CoimcU  on  Eo^loyee 
Weffare  and  Pension  Benefit  nans"  [the 
Coencil)  winch  is  to  consist  of  15 
members  to  be  uppoiitted  by  the 
Secretary  of  Libor  ffte  Secretary)  as 
follows  TIffee  represeittatives  of 
empiloyea  oiiganlsaSons  {at  least  one  of  - 
whom  shall  be  representative  of -an 
oifpniiaWaa  wfaasa  awart>ers  age 
participaats  in  a  asidlieraplayar  plan): 
three  Tapwsewtaliwas  of  aaipleywa  («t 


least  one  of  whom  shall  be 
representative  of  employers  maintaining 
or  contributing  to  mtiltiemployer  plans); 
one  representative  each  fiom  the  fields 
of  insurance,  corporate  trust,  actuarial 
counseling,  investment  counseling, 
investment  management,  and 
accounting;  and  three  representatives 
from  the  general  public  (one  of  whom 
shall  be  a  person  representing  those 
receiving  benefits  from  a  pension  plan). 
Not  more  than  eight  members  of  the 
Coimcil  shall  be  members  of  the  same 
political  party. 

Members  shall  be  persons  qualified  to 
appraise  the  programs  instituted  under 
ERISA.  Appointments  are  for  terms  of 
three  years. 

The  prescribed  duties  of  the  Cotmcil 
are  to  advise  the  Secretary  with  respect 
to  the  carrying  out  of  his/her  fimctions 
imder  ERISA,  and  to  subnut  to  the 
Secretary  or  their  designee 
recommendations  with  respect  thereto. 
The  Council  will  meet  at  least  four  times 
each  year,  and  recommendations  of  the 
Council  to  the  Secretary  will  be  included 
in  the  Secretary's  annual  report  to  the 
Congress  on  ERISA. 
.  The  terms  of  five  members  of  the 
Coimcil  expire  on  Monday,  November 
14, 1988.  The  groups  or  fields 
represented  are  as  follows:  Employee 
organizations  (multiemployers), 
actuarial  coimseling  field,  investment 
counseling,  employers  and  the  general 
public 

Accordingly,  notice  is  hereby  given 
that  any  person  or  organization  desiring 
to  recommend  one  or  more  individuals 
for  appointment  to  the  ERISA  Advisory 
Coimcil  on  Employee  Welfare  and 
Pension  Benefit  Plans  to  represent  any 
of  the  groups  or  fields  specified  in  the 
preceding  paragraph,  may  submit 
recommendations  to.  Attention:  William 
E.  Morrow,  Frances  Perkins  Building, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue.  NW..  Suite  N- 
5677.  Washington,  DC  20210. 
Recommendations  must  be  delivered  or 
mailed  on  or  before  July  15, 1988. 
Recommendations  may  be  in  the  form  of 
a  letter,  resolution  or  petition,  signed  by 
the  person  making  the  recommendation 
or,  in  the  case  of  a  recommendation  by 
an  oi^ganization.  by  an  authorized 
representative  of  the  organization.  Each 
recommendation  shoidd  identify  the 
candidate  by  name,  occupation  or 
position,  telephone  number  and  address. 
It  shoidd  also  include  a  brief  description 
of  the  candidate's  qualifications,  the 
group  or  field  which  he  or  she  would 
represent  for  the  purposes  of  section  512 
of  ERISA,  the  candidates'  political  party 


affiliation,  and  whether  the  candidate  is 
available  and  would  accept. 
David  M.  Walker, 

Assistant  Secretary  of  Labor  for  Pension  and 
Welfare  Benefit  Programs. 

Signed  at  Washington.  DC  this  10th  day  of 
May.  188& 

(FR  Doc.  8&-10668  Filed  5-12-48;  8:45  am] 
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Employmant  Standards 
Administration,  Waga  and  Hour 
Dhdsion 

Minimum  Wagas  for  Fadaral  and 
Fadaraily  Assistad  Construction; 
Gsnaral  Waga  Datarmination 
Dadaions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  fiom  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fiinge  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat.  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statiites  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  fiom  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  fiequentiy  and  in  large 


volume  causes  procediu«s  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
fiom  their  date  of  notice  in  the  Federal 
Register  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Paris  1  and  5.  Accordingly,  die 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitied 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  mjnimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fiinge  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW..  Room  S-3504. 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  ntunbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s).  Dates  of  pubhcation  in  die 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 
Connecticut: 

CT88-l(Ian.  8, 1988) pp.  82,  86. 

New  Jersey:  . 

N]8&-2(Jan.  a  1988) pp.  614.  616- 

817. 

N)8e-3  (Jan.  &  1968) pp.  634.  636- 

637. 

N)8&-4  (Jan.  a  1988) pp.  656-660. 

New  York:     < 

NY88-2  (Jan.  &  1988) p.  668. 

NY68-5  (]an.  &  1988) pp.  716-72a 


17122 
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1712S 


NYea-7Qwn.Knm~ 

NY88-8  0an.8,1988)... 
NY88-8Uan.a.ia88)„ 
NY88-12  0an.aigS4. 
NY88-t3{]an.  aimq. 


Volwiien 
loan: 

lA«-6i(}an.B.MM4. 
niinoiK 

iL8S-191}an.aiS8B) 
ladiana: 

IN88-1  0«n.  a.  1988)  .. 

IN88-20aB.ane8).. 

INflB-3  {}an.  a  ttBB] .. 

0488-4  (faa.  a  198^  .. 

MBB^  0aB.  a  1881)  . 

IN88-«3aB.aia8Q. 


pp.  7aft.7«a  pp. 

745-748 

.  pp.  7S6-7aa 
.p.78a      , 

P-  793.         I 
pp.  802-803, 
805. 


PP- 


p.  232. 


MNS8-8  0an.ai988)„ 
MN88-^2^}aiL  a  1988^. 

lAMs-isom-ams). 

Missouri: 

•  QulA.  ]M8| — 


Nebcaakar 

NE88-4  jjan.  audio  .- 

NE88-t  Oan.  a  1989) ... 
Wisconsin: 

WI88-8  0an.«.nB8)... 

WM-ie{]wi.aW88). 

VofaanflCMocado: 

MT8fr^{)M.aa988). 


ppu  236-237. 

p.  251. 

p.  28a 

pp.  278-288B. 

PP- 

PP- 

ssa 

pp.  sas-fiTz,  pp. 

57a  57a 
p.  saoh. 
pp.  s60p-saos. 

pp.802-«aa 


.  p.  67a 

.  p.  682. 
.  p.  1112. 

.  p.  nM. 
.  ^  taa 


pp.l88-18a 

201. 


WiyllnlMiiiMnliiiii 


Generad  wage  determinations  issmd 
under  ^le  Davis-Bacon  and  Related 
Acts,  including  Siose  noted  abore/may 
be  found  in  the  Gov  eminent  Pii«tijig 
Office  (GPO)  dooHBent  entitled 
"General  WageiSietenBkiations  haued 
Under  The  Davis-Bacon  And  Related 
Acts".  This  piibHcation  is  available  at 
eacli  of  the  50  Regional  Government 
Depository  Lft>rane8  and  many  of  the 
1,408  Cevemment  Depositogr  Lfbraries 
across  we  county.  Snbscr^rtions  may 
be  purdhased  from:  Superintendent  of 
Docmnents,  U.S.  Government  Printing 
Office.  Washington.  DC  20402,  t202i  783- 
3238. 

When  ordering  sub8cription(s},  be 
sure  to  specify  the  State(8)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  oraUof'tiie  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  anniffil  etfition  {issued  on  or  about 
January  1]  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  o^  theye^ 
regular  weekly  updates  will  be 
distributed  to  subscrifaera. 


Signed  at  WcAiflslM.  OC  tfato  Mk  ifajr  of 
Mayl9ea 

AlanLMoaa. 

Director,  Diymoa  of  Wt^  DetermaatiBim. 

[FR  Doc.  88-10518  Filed  S-l»-«g;  ftKam] 


AdininlsbBtkNt 

Job  Corp*  Advisory  Commlftss: 
nesting 

A  public  meeting  of  the  lob  Caapa 
Advisory  Committee  (formerly  named 
the  Job  Corps  Center  Asseaanent 
Advisory  Committee)  will  be  held  ea 
June  1  and  2, 1988,  cammencing  aft  4980 
a.m.,  at  the  Silver  King  Hotel.  148S 
Entire  Avenue,  Park  City,  Utah. 

The  purposes  of  the  mectmg  are  tot 

1.  Finalize  the  Committee's 
preHminary  woric  on  recommending 
improvements  to  the  Job  Corps  Center 
Assessmerrt  system. 

Z.  Consider  (he  major  contextual  and 
Bystensdc  issues  facing  the  Job  Corps 
program  in  order  to  provide  a 
foundation  for  long-range  institational 
planning. 

S.  D^oeate  the  process  and  estabtisfa 
milestones  for  devdopment  of  a  long- 
range  inatitational  pini. 

Individuals  or  organizations  wiafaing 
to  aiAmit  written  •atatemeiitapei'taluing 
to  Job  Corps  center  asteasment  slionld 
send  20  copies  to  Peter  E.  HeA.  IKreetor. 
Office  of  Job  Corpa,  U.S.  Department  of 
Labor.  Room  N-4Se8.  V^aahington.  DC 
20210,  tetepifaone  (202)  535-O^a  f  apera 
will  be  accepted  and  induded  in  tiie 
record  of  the  meeting  if  received  on  or 
before  lAsy  27, 1988. 
RobartBT.^ODBS, 
ActJi\g  Aasittant  Secretary  qf  Labor. 

Signed  at  Washiqgton.  DC  this  9th  day  of 
Majrigea 

[FR  Doc  88-10758  Filed  5-12-aa  «:4fi«B4 


IMins  Safety  Md  Haailtti  AdminletraUon 

[Docket  Ma  M-88-4S-C] 

Pounding  MIU  Coad  Co.,  Inc.;  Pstttfon 
for  ModmcaMon  of  ApfMcstioo  «f 
Mandatory  Safety  Standard 

Pounding  Mifl  Coal  Co.,  inc.,  PX).  Box 
100,  Cawood.  Kentucky  40815  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.206  (conventional  roof  aujqwrt) 
to  ite  No.  1  Kfine  (ID.  No.  15-11404) 
located  in  Hadan  Oamty.  ICeatacky. 
The  petition  ia  filed  mider  section  t01(c) 
of  the  Federal  Mine  Safety  and  HeaAth 
AotoflflTf. 


A  summary  ef  Iha  pe^tiener'a 
ataiBManti  faMewa: 

1.  l%e  petiftoa  ceooema  fte 
requtreaMnt  «hat  dw  widdi'^  openings 
be  limited  to  20  feet  when-mdy  aaiag 
conveatiflnal  reef  seppoit. 

2.  As  an  lattemate  mediod,  petitioner 
propeaea  to  «ae  a  28-foot  wictth  in  die 
beto  entry,  md  «  24-Eaot  wi(Mi  in  die 
breaica  or  ooaaciita. 

3.  h  support  of  dus  reqoeat.  petitioner 
statea  that  die  i^ae  ia  uaing 
coaiveBtkMiai  loolceelMl  wi&  the 
specified  widths  along  widi  apot  bolting 
and  criUteg  for  advoae  conations.  Full 
baMng  ia  h%hlj  iaapractical  in  die 
miee'a  aeaai  w^ich  awerajea  27  inches. 
In  heights  of  27  inches,  it  is  dtEBcult  to 
tranaport  miners  and  aappiiea.  Bolting 
would  lake  1  Vi  inchea  to  2  inches  of  iha 
available  clearaaoei  creating  an  unsafe 
condition  due  to  equgxnent  anagging  on 
protruding  roof  bolts. 

4.  Petitioner  fiulher  states  that  the 
mining  e^u^unent  uaed  ia  an  auger  type 
continuous  miner.  This  ayatem  ia  not 
designed  to 'Operate  in  20-!oat  widdia. 
whidi  does  not  aDow  enough  space  to 
maneuver  in  the  petiGoner'a  mine.  A  20- 
foot  width  would  also  restrict  the 
mobility  of  die  nnnera  on  a  woiidng 
section.         , 

5.  For  these  Teaaona,  petitioner 
re(]uevta  e  nodSfh^atian  of  the  standard, 

Requeat  f or  Comaiente 

Pel  sou  Interested  in  dns  pebtion  may 
furnish  written  comments,  lliese 
coanenta  imat  be  filed  widi  the  Office 
of  Staadatda.  Itegidatiims  and 
Vadaacea,  Mine  Safety  and  Health 
Adaamiatrattan.  Room  427. 4015  WUaon 
Bouleraid.  Aiiingtan.  Vii;^a  22203.  AH 
commeBta  moat  he  poatmasked  or 
reoerred  ia  &at  office  on  or  before  |une 
13, 198A,  Capiea  of  Uie  petittanare 
availaUe  for  inspection  at  thai  addreea. 
PatriolB  W.  SUny. 

Director.  Office  ofSaadarth,  Regulatimis 
and  Variancet. 

Date:  May  a  198a 

[FR  Doc.  88-10755  Filed  5-12-8a  a45  am] 
aajjNo  coot  wfr-u-M 


Psnelon  and  Wetfere  Benefits 
Admlnlsli  aliun 

I AroMtoMad  Tianaadlon  Cxawiptlaii  88-33; 
Exaiapllan  AppllcaMon  Ma  t>->5t8  at  aL] 


Grant  of  Individual 
Supply  Co.  At  aL 


EasmpdoHs;  Crslg 


AOEMCV:  Pension  and  Welfare  Benefits 
Administration.  Lsfbor. 

ACnoN:  Grant  of  individual  exeaiptiooa. 


r:  This  doaanent  containa 
exemptione  iaaued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  tranaaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Federal 
Renter  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notioea  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  reprascntatiims.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  penden.cy  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31. 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  Findinga 

In  accordance  with  section  40e(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28. 1975),  and  bas^d  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administatively  feasible: 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 


Craig  Sopply  Company  Inc.  Employaea' 
Profit  Sharing  Redrement  Man  (die  Plan) 
Located  in  Rochaater.  NH 

(Prohibited  Transaction  Exemption  86-33; 
Exemption  Application  No.  D-86ie) 

Exemption 

The  restrictions  of  section  406(a),  406 
(b)(1)  and  {b){2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(a)  (A)  through  (E)  of  die 
Code,  shall  not  apply  to  the  lease  of  real 
property  located  at  46  Main  Street, 
Durham,  New  Hampshire  by  the  Plan  to 
Craig  Supply  Company,  Inc..  a  party  in 
interest  with  respect  to  the  Plan, 
provided  all  of  the  terma  of  the  lease 
were  and  remain  at  lease  as  favorable 
to  the  Plan  as  those  obtainable  in  an 
arm's-length  transaction  with  an 
unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
February  22. 1988  at  53  FR  5224. 
EFFECnVE  OATC  July  1. 1884. 
KM  FURTHER  MRMMATION  CONTACT 

Alan  H.  Levitas  of  the  Department. 

telephone  (202)  523-8194.  (This  is  not  a 

toll-free  number.) 

Freeman  Companies  Savings  and 

Investment  Plan  and  Trust  Agreement 

(the  Plan)  Located  in  Nashville. 

"Tennessee 

(Prohibited  Transaction  Exemption  88-34: 
Exemption  Application  No.  D-7022| 

Exemption 

The  restrictions  of  section  40e(a).  406 
(b)(1)  and  (b)(2)  of  tiie  Act  and  die 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4075(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
purchases  by  the  Plan  of  units  of  certain 
real  estate  limited  partnerships  which 
are  organized,  underwritten,  offered  and 
operated  by  certain  of  the  Freeman 
Companies,  the  sponsors  of  the  Plan; 
provided  that  such  purchases  are  on 
terms  which  are  at  least  favorable  to  the 
Plan  as  the  Plan  could  obtain  in 
transactions  with  unrelated  parties;  and 
provided  further  that  investments  in  any 
such  units  by  the  Plan  shall  not  exceed 
twenty-five  percent  of  the  total  assets  of 
the  Plan  and  total  investments  by  the 
Plan  in  such  units  shall  not  exceed  ten 
percent  of  the  units  of  any  one  of  such 
partnerships. 


For  a  more  comjriete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption-published  on 
Friday,  March  18, 1988  at  53  FR  9005. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  Willett  of  the  Department, 
telephone  (202)  523-8861.  (This  is  not  a 
toll-free  number.) 

Edgewater  Aaaodatas  Profit  Sharing 
Plan  and  Trust  (the  Plan)  Located  In 
Chicago,  IL 

[Prohibited  Transaction  Exemption  88-35; 
Exemption  Application  No.  D-7188| 

Exemption 

The  restrictions  of:  (1)  Section 
406(b)(2)  of  die  Act  shall  not  apply  to 
the  loan  (the  Refinanced  Loan)  by  the 
Plan  to  the  Edgewater  Physical  llierapy 
Associates,  Inc.  Employees'  Benefit 
Association  Trust,  and  (2)  section  406(a), 
406(b)(1)  and  (b)(2)  of  die  Act  and  die 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(l)(A]  Uirough  (E)  of  die 
Code,  shall  not  apply  to  the  guaranty  of 
the  Refinanced  Loan  by  the  current 
sponsor  of  the  Plan,  provided  that  the 
terms  and  conditions  of  the  Refmanced 
Loan  are  no  less  favorable  to  the  Plan 
than  similar  terms  negotiated  at  arm's 
length  with  an  unrelated  party. 

Written  Comments 

The  applicants  informed  the 
Department  that  they  wished  to  correct 
certain  information  published  in  the 
notice  of  proposed  exemption. 
Accordingly,  as  corrected: 

(a)  The  Edgewater  Rehabilitation 
Associates.  Ina  (the  Employer)  is 
located  at  5801  North  Lincoln  Avenue. 
Chicago.  Illinois: 

(b)  Charles  Kaplan  owns  68.6%  of  the 
stock  of  the  Employer.  Terry  Garbaciak 
owns  .61%  of  the  stock  of  the  Employer. 
Donald  Kravets  owns  .79%  of  the  stock 
of  the  Employer;  and 

(c)  As  of  March  15, 1988,  the  existing 
loan  between  a  local  third  party  bank 
and  the  Edgewater  Physical  Therapy 
Associates,  Inc.  Employees'  Benefit 
Association  Trust  is  $66,141.99. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
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proposed  exemption  published  on 
March  8, 1988.  at  53  FR  7441. 

FOR  FURTHER  INFORMATION  CONTACT: 

Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  523-6883.  (This  is  not  a 
toll-free  number.) 

The  Boldt  Holding  Corporation  Master 
Trust  (Master  Trust);  The  Boldt  Holding 
Corporation  Plan  #1 

(Prohibited  Transaction  Exemption  88-36: 
Exemption  Application  Nos.  D-720e  & 
D-72111 

Exemption  i 

The  restrictions  of  section  406(a)  and 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  loan  (the 
Loan)  from  the  Master  Trust  to  Valley 
Medical  Building  Association  Limited 
Partnership  (Valley  Medical),  a  party  in 
interest  with  respect  to  one  of  several 
employee  benefit  plans  whose  assets 
are  invested  in  the  Master  Trust; 
provided  that  the  terms  of  such  Loan  are 
at  least  as  favorable  to  the  Master  Thjst 
as  are  those  negotiated  at  arm's  length 
with  unrelated  parties  for  similar 
transactions. 

Written  Comments  I 

The  applicants  informed  the 
Department  that  they  wished  to  correct 
certain  information  published  in  the 
notice  of  proposed  exemption. 
Accordingly,  as  corrected: 

(a)  The  Boldt  Group,  Inc.  has  six 
wholly  owned  subsidiaries.  Besides  the 
four  listed  in  the  notice  of  proposed 
exemption,  the  additional  subsidiaries 
are  the  Berg  Corporation  and  BMC,  Inc.; 

(b)  All  of  the  stock  of  the  Boldt  Group, 
Inc.  is  owned  equally  by  Charles  Boldt 
and  Thomas  Boldt.  Margaret  Boldt 
Anderson  is  no  longer  a  shareholder. 
Her  stock  was  purchased,  as  of  October 
1. 1985:  and 

(c)  All  of  the  building  (the  Building) 
which  will  serve  as  part  of  the  collateral 
for  the  Loan  to  Valley  Medical  is  leased 
at  $12.50  per  square  foot,  except  the 
third  floor  which  is  leased  at  $3.50  per 
square  foot  to  Appleton  Medical  Center, 
an  unrelated  third  party.  It  is 
represented  that  the  actual  rentals  for 
the  Building  were  considered  in  the 
calculations  of  the  cash  flow  projections 
with  respect  to  the  rent  from  the 
Building. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 


proposed  exemption  published  on 
March  8. 1968,  at  53  FR  7443. 

FOR  FURTHER  INFORMATION  CONTACT. 

Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  523-8883.  (This  is  not  a 
toll-free  number.) 

Mark  IV  Industries,  Inc.  Master  Defined 
Benefit  Plan  (the  Plan)  Located  in 
Amherst.  New  York 

(Prohibited  Transaction  Exemption  88-37: 
Exemption  Application  No.  D-7223] 

Exemption 

The  restrictions  of  section  40e(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to:  (a)  The 
proposed  purchase  by  the  Plan  from 
Mark  FV  Industries,  Inc.  (the  Employer) 
of  two  promissory  notes  (the  Notes) 
payable  to  wholly-owned  subsidiaries  of 
the  Employer,  provided  the  terms  of  the 
fransactiQn  are  at  least  as  favorable  to 
the  Plan  as  those  obtainable  in  an  arm's- 
length  transaction  with  an  \mrelated 
party;  and  (b)  the  Employer's 
unconditional  guarantee  of  repayment  of 
the  Notes. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
February  22. 1988  at  53  FR  522& 

'  Written  Comments 

The  Department  received  eight 
written  comments  to  the  notice  of 
proposed  exemption  and  one  request  for 
a  public  hearing  (which  was 
subsequently  withdrawn).  The 
commentators  objected  to  the  proposed 
exemption,  but  did  not  raise  any  speciHc 
or  substantive  issues  regarding  the 
subject  transactions.  In  addition,  the 
Employer  has  amended  the  facts  set 
forth  in  the  proposed  exemption.  The 
proposed  exemption  stated  that  Code-A- 
Phone  (CAP)  was  the  payee  of  the 
$700,000  Note  dated  December  28, 1984 
and  made  by  CMC-Hamden  Limited 
Partnership.  The  applicant  now 
represents  that,  in  connection  with  the 
sale  of  CAP,  the  Employer  became  the 
owner  by  assignment  of  that  Note  of 
January  25, 1988. 

After  consideration  of  the  entire 
record,  the  Department  has  determined 
to  grant  the  proposed  exemption. 

FOR  FURTHER  INFORMATION  CONTRACT 

Mrs.  Betsy  Scott  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 


Tni-Stone  Defined  Benefit  Pension  Plan 
for  Vance  Jola  (the  |oU  Han)  and  Tru- 
Stone  Defined  Benefit  Pension  Plan  for 
Ed  Ray  (the  Ray  Plan;  collectively  the 
nans)  Located  in  Waite  Park,  MN 

[Prohibited  Transaction  Exemption  88-38; 
Exemption  Application  Nos.  D-723S  & 
D-72361 

Exemption 

The  restrictions  of  section  40e(a)  and 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4g75(c)(l)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
cash  sales  of  11.6  and  5.8  shares  of  non- 
voting common  stock  (the  Class  B  Stock) 
of  Big  Bear  Farm  Stores,  Inc.  by  the  Jola 
nan  and  the  Ray  Plan,  respectively,  to 
Vance  Jola  and  Ed  Ray,  who  are  parties 
in  interest,  respectively,  to  the  }ola  Plan 
and  the  Ray  Plan;  provided  that  the 
sales  price  of  the  Class  B  Stock  is  not 
less  than  the  fair  market  value  of  such 
Class  B  Stock  on  the  date  of  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
March  18, 1988  at  53  FR  9008. 

FOR  FURTHER  INFORMATNM  CONTACT. 

Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  523-8883.  (This  is  not  a 
toll-fee  number.) 

Concho  Constnictioo  Company,  Inc 
Profit  Sharing  Plan  (the  Plan)  Located  in 
Gaiiand,  Texas 

[Prohibited  Transaction  Exemption  88-39: 
Exemption  Application  No.  D-7308] 

Exemption 

The  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  cash  sale  by 
the  Plan  of  certain  improved  real 
property  located  in  Garland,  Texas  to 
the  Concho  Construction  Company,  the 
sponsor  of  the  Plan,  provided  that  such 
sale  is  on  terms  no  less  favorable  to  the 
Plan  than  those  which  the  Plan  could 
obtain  in  an  arm's-length  transaction 
with  an  unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
Tuesday,  March  8, 1988  at  53  FR  7446. 

FOR  FURTHER  INFORMATION  CONTACT 

Ronald  Willett  of  the  Department, 


telephone  (202)  523-W81.  (This  is  not  a 
toll-free  number.). 

Nabors  Chevrolet-Toyota.  Inc 
jEmployaes  Retirement  Plan  (the  Plan) 
Located  in  Claiksdale.  Mississippi 

[Prohibited  TraoMction  Exemption  88-40: 
Exemption  Applicatiou  No.  0-7322] 

Exemption 

The  restrictions  of  section  406(a)  and 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  sale  for  cash 
of  a  certain  parcel  of  improved  real 
property  (the  Property)  by  the  Plan  to 
Nabors  Clievrolet-Toyota.  Inc.,  a  party 
in  interest  with  respect  to  the  Plan; 
provided  that  the  sales  price  is  the 
greater  of  $249,250  or  the  fair  market 
value  of  the  Property  on  the  date  of  the 
sa|e. 

Written  Comment 

The  Department  received  one  written 
comment,  and  no  requests  for  hearing. 
The  Department  reviewed  the  comment 
and  determined  that'it  did  not  relate  to 
issues  raised  in  the  notice  of  proposed 
exemption.  The  Department  referred  the 
commenter  to  the  admirdstrator  of  the 
Plan  to  take  such  action  as  is  warranted. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
March  8, 1988.  at  53  FR  7446. 


fITKM  CONTACT 

Angelena  C  Le  Blanc  of  the  Department, 
telephone  (202)  523-8883.  (This  is  not  a 
toll-free  number.) 

Sunset  Machine.  Inc.  Profit  Sharing  Plan 
and  Trust  and  Sunset  Machine.  Inc. 
Money  Purchase  Plan  (the  Plans) 
Located  in  Aon  Arbor,  Michigan 

[Prohibited  TrMisaction  Exemption  88-41; 
Exemption  AppUcatioa  Not.  D-7374  & 
13-7375] 

Exemption 

■   The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  sale  for  cash  by  the  Plans  of 
certain  real  property  (the  Real  Property) 
to  James  F.  Walters,  the  trustee  of  the 
Plans,  and  therefore  a  disqualified 
person  with  respect  to  the  Plans, 
provided  that  the  amount  received  by 
the  Plans  i«  the  greater  of  the  fair  market 
value  of  the  Real  Property  as  of  the  date 
of  sale  or  the  Plans'  total  outlay  for  the 
Real  Property  to  the  date  of  sale, 
including  but  not  limited  to  the  price 


originally  paid  by  the  Mans  for  the  Real 
Property,  property  taxes,  and  any 
expenses  to  the  Plans  in  connection  with 
their  acquisition  and  holding  of  the  Real 
Property. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  pubhshed  on 
March  la  1988  at  53  FR  9013. 
FOR  FUTHCR  MFORMATION  CONTACT 
Joseph  L  Roberts  III  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Mardale,  Inc.  Profit  Sharing  Plan  (the 
Plan)  Located  in  Waukegan.  Illinois 

[Prohibited  Transaction  Exemption  88-42: 
Exemption  Application  No.  D-7353] 

Exemption 

The  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(l)(A|,  through  (E)  of  the 
Code,  shall  not  apply  to  the  loan  of 
$25,000  by  the  Plan  to  Mardale,  Inc., 
under  the  terms  described  in  the  notice 
of  proposed  exemption,  provided  such 
terms  are  not  less  favorable  to  the  Plan 
than  those  obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  pubhshed  on 
March  18. 1988  at  53  FR  9012. 
FOR  FVniER  INFORMATION  CONTACT 

Gary  H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (Hiis  is  not  a 
toll-free  number.) 

Henry  R.  Shaw.  DJiJS  Profit  Sharing 
Plan  (the  Plan)  Located  in  Owings  Mills. 
MD 

[Prohibited  Transaction  Exemption  88-43: 
Exemption  Appiicatioo  Na  D-7420| 

Exemption 

The  restrictions  of  section  406(a). 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
cash  sale  of  a  computer  system  by  the 
Plan  to  Dr.  Harry  R.  Shaw,  a  party  in 
interest  with  respect  to  the  Plan, 
provided  that  the  terms  of  the 
transaction  are  no  less  favorable  to  the 
Plan  than  those  available  in  an  arm's- 
length  transaction  with  an  unrelated 
party  at  the  time  the  transaction  is 
consummated. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 


Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
March  8. 1968  at  S3  FR  7447. 
FOR  FUTHER  MFORMATtON  CONTACT 
Alan  H.  Levitas  of  the  Department 
telephone  (202)  523-6194.  (This  is  not  a 
toll-free  number.) 

Brandlin  ft  McAllister.  APC  Defined 
Benefit  Pension  Plan  (the  Plan)  Located 
in  Los  Angeles.  California 

[Prohibited  Tramiaction  Exemption  88-44: 
Exemption  Application  No.  D-7428) 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  purchase  of  certain  real  property 
(the  Property)  by  the  Plan  from  J.J. 
Brandlin  and  Judith  G.  Brandlin. 
husband  and  wife,  and  disqualified 
persons  with  respect  to  the  Plan, 
provided  the  Plan  pays  no  more  than  the 
fair  market  value  for  the  Property  as  of 
the  date  of  purchase. 

For  a  more  complete  statement  of  the 
fact  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
6, 1988  at  53  FR  11356. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  CE.  Beaver  of  the  Department 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  excusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
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or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  die  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contaii^ed  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington.  DC  this  10th  day  of 
May.  198& 
Robert  |.  Doyl«, 

Acting  Associate  Director  for  Regulations  and 
Interpretations.  Pension  and  Welfare  Benefits 
Administration,  US.  Department  of  Labor. 
|FR  Doc.  88-10816  Filed  5-12-88: 8:45  am] 

BOJJNQ  CODE  4B10-aS-M 


Advisory  Council  on  Employee 
Welfare  and  Pension  Benefits  Plans; 


Pursuant  to  section  512  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  29  U.S.C.  1142,  a 
meeting  of  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans  will  be  held  on  Monday,  June  13, 
1988.  Room  S-4125C  U.S.  Department  of 
Labor  Building,  Third  and  Constitution 
Avenue,  NW.,  Washington,  DC. 

The  purpose  of  the  meeting,  which 
will  b^in  at  9:30  a.m.,  is  to  consider 
items  listed  below  and  to  invite  public 
comment  on  any  aspect  of  the 
administration  of  ERISA. 

1.  General  Business  of  the  Advisory 
Council 

2.  Issues  Relating  to  the  Woricforce  200 
Report 

3.  Status  of  report  of  the  Portability  & 
Preservation  of  Pension  Work  Group 

4.  Status  report  of  the  Reporting  ft 
Disclosure  Work  Group 

5.  Status  report  of  the  Access  to  Health 
Work  Group  , 

6.  Status  report  of  the  Retiree  Health  j 
Work  Group 

7.  Statements  from  the  Public 
Members  of  the  public  are  encouraged 

to  file  a  written  statement  pertaining  to 
any  topic  concerning  ERISA  by 
submitting  20  copies  on  or  before  June  8, 
1988,  to  William  E.  Morrow,  Deputy 
Executive  Secretary,  ERISA  Advisory 
Council.  U.S.  Department  of  Labor, 
Room  N-5677,  200  Constitution  Avenue, 
NW.,  Washington,  DC  20210.  Individuals 
wishing  to  address  the  Advisory  Council 
should  forward  their  request  to  the 
Deputy  Executive  Secretary  or        .  t. 


telephone  (202/523-6753).  Oral 
presentations  will  be  limited  to  ten 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record  without 
testifying.  Twenty  (20)  copies  of  such 
statements  should  be  sent  to  the  Deputy 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  June  8, 1988. 

Signed  at  Washington,  DC  this  10th  day  of 
May  1988. 
David  M  Walker,  CPA. 

Assistant  Secretary  for  Pension  and  Welfare 

Benefit  Administration. 

[FR  Doc.  88-10660  Filed  5-12-68: 8:45  am] 

MLUNQ  CODE  4S10-2S-II 


MERIT  SYSTEMS  PfK>TECT10N 
BOARD 

CaH  for  Riders  for  iVitcti  Act 
PutHicatiohs 

AQENCV:  O^ice  of  the  Special  Counsel, 
MSPB. 

action:  Notice  of  call  for  riders  for  the 
Office  of  the  Special  Counsel's  Hatch 
Act  Publications. 

summary:  The  purpose  of  this  notice  is 
to  inform  Federal  departments  and 
agencies  that  the  OfHce  of  the  Special 
Counsel's  publications  will  be  available 
on  riders  to  the  Government  Printing 
Office.  Departments  and  agencies  may 
order  these  publications  by  riding  the 
Office  of  the  Special  Counsel's 
requisitions  as  follows:  Political  Activity 
^d  the  Federal  Employee,  11  Pages — 8- 
20036,  Political  Activity  and  the  State 
and  Local  Employee,  10  pages — 6-20037, 
Hatch  Act  Facts  About  PACS,  7  pages— 
8-20038,  Poster-Federal  Emptoyees- 
ICnow  the  Rules  on  Political  Activity — 8- 
20039,  Poster-State  and  Local  Employees 
in  Federal  Aided  Programs — Know  the 
Rules  on  Political  Activity— 8-20040. 

Note:  A  separate  SF-1  is  required  to  "Ride" 
each  separate  title. 

DATE  Agency  requisitions  must  be 
received  by  GPO  on  or  before  June  1, 
1988. 

AOORESS:  Interested  departments  and 
agencies  should  send  requisitions 
through  their  Washington.  DC. 
headquarters  office  authorized  to 
procure  printing,  to  the  Government 
Printing  Office,  Requisition  Section, 
Room  C-836.  Washington,  DC  20401. 
Agencies  may  estimate  cost  by  using  the 
current  Government  Printing  Office 
price  list  of  printing  services. 


FPU  WmTMPt  mrOWMATIOH  COWTACn 

Sarah  V.  Jones.  Operations  Management 
Division.  Office  of  the  Special  Counsel 
MSPB.  1120  Vermont  Avenue  NW..  Suite 
1100.  Washington.  DC  2000^  ai»/653-     . 
8946.  -^.K.;..     . 

SUPPLEMENTARY  INfORMATIOWf  The 
Office  of  the  Special  Counsel  (OSC)  is 
the  federal  agency  charged  with 
responsibility  for  enforcing  the 
provisions  of  the  Hatch  Act.  By  statute 
the  office  is  authorized  to  investigate 
allegations  of  prohibited  political 
activity.  OSC  Hatch  Act  enforcement 
efforts  have  focused  heavily  upon 
educating  those  covered  by  the  law  to 
encourage  voluntary  compliance. 
Federal,  state  and  local  government 
employees,  members  of  Congress  and 
their  staffs,  the  press,  members  of  the  • 
general  public  and  others  have  been 
provided  information  on  the  Hatch  Act 
through  written  and  oral  advisory 
opinions,  speeches,  and  publications 
with  Hatch  Act  guidance  prepared  and 
distributed  by  OSC.  These  Hatch  Act 
publications  are  now  being  made 
available  in  bulk  through  die  GPO  rider 
system.  The  publications  may  also  be 
purchased  from  the  Superintendent  of  ■  :• 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402. 
Telephone  (202)  783-3238. 

Dated:  May  9, 1988. 
Erin  McDonnell, 
Acting  Special  Counsel. 
[FR  Doc.  88-10817  Filed  5-12-88;  8:45  am] 

MLUNQ  COOC  74aiMa-M 


NATIONAL  COMMISSION  FOR 
EMPLOYMENT  POLICY 

Meeting 

action:  Notice  of  meeting. 


r:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  as  amended)  notice  is  hereby 
given  of  a  public  meeting  and  a  closed 
executive  session  (pursuant  to  5  U.S.C. 
APP.  I,  Section  10(d))  of  the  National 
Commission  for  &nployment  Policy  at 
the  Embassy  Suites  Hotel,  1250  22nd 
Street  NW.,  Washington,  DC  20037. 

date:  Thursday,  June  9, 1988  9KX)  a.m.  to 
5:00  p.m.,  Friday,  June  10, 1986  9:00  a.m. 
to  5:00  p.m. 

Status:  The  meeting  is  open  to  the 
pubhc  with  the  exception  of  the 
executive  session. 

Matters  to  be  discussed:  During  the 
public  meeting,  the  Commission 
members  will  discuss  progress' oo  the, 
research  agenda,  budget  and 
administrative  matters,  and  legislative 


and  governmental  affairs.  During  the 
executive  session,  the  Commission 
members  will  discuss  matters  solely 
related  to  the  internal  personnel  rules 
and  practices  of  the  Commission.  Such 
issues  are  considered  routine 
administrative  matters,  of  no 
significance  to  the  public.  In  addition, 
the  session  is  closed  in  order  to  protect 
information  of  a  personel  nature,  which 
if  disclosed  could  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

FOR  FURTHER  INFORMATION  CONTACT 

Mrs.  Barbara  McQuown,  Director, 
National  Commission  for  Employment 
Policy,  1522  K  Street  NW.,  Suite  300, 
Washington,  DC  20005,  202-724-1545. 
SUPPLEMENTARY  INFORMATION:  The 
National  Commission  for  Employment 
Policy  is  authorized  by  the  Job  Training 
Partnership  Act  (Pub.  L  97-300).  The 
Act  gives  the  Commission  the  broad 
responsibility  of  advising  the  President 
and  Congress.  Handicapped  individuals 
wishing  to  attend  should  contact  the 
Commission  so  that  appropriate 
accommodations  can  be  made.  Copies  of 
the  minutes  and  materials  prepared  for 
the  meeting  will  be  available  for  public 
inspection  at  the  Commission's  offices, 
1522  K  Sti^et  NW.,  Suite  300. 
Washington,  DC  20005. 

Signed  this  5th  day  of  May.  1988. 
Baiban  McQuown, 
Director. 

(FR  Doc.  88-10756  Filed  5-12-88:  8:45  am] 
nUJNQ  COOC  4610-M-H 


NATIONAL  RXJNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meeting  of  ttie  Humanities  Panel 

agency:  National  Endowment  for  the 
Humanities,  NFAR 
action:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended],  notice  is  hereby  given 
that  the  following  meetings  of  the 
Humanities  Panel  will  be  held  at  the  Old 
Post  Office,  1100  Pennsylvania  Avenue 
NW.,  Washington.  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  J.  McCleary,  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the 
Humanities,  Washington,  DC  20506: 
telephone  202/786-0322. 
SUPPLEMENTARY  INFORMATION:  The 

proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 


Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  dislose:  (1)  Trade  secrets  and 
commercial  or  financial  information 
obtained  fix>m  a  person  and  privileged 
or  confidential:  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy;  or  (3) 
information  the  disclosure  of  whidi 
would  significantly  frustrate 
implementation  of  proposed  agency 
action,  pursuant  to  autiiority  granted  me 
by  the  Chairman's  Delegation  of 
Authority  to  Close  Advisory  Committee 
Meetings,  dated  January  15, 1978, 1  have 
determined  that  these  meetings  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

1.  Date:  June  1, 1986. 
Time:  8:30  a:m.  to  5:00  p.m. 
Room:  415. 

Program:  Tliia  meeting  will  review 
applications  in  Higher  Education, 
submitted  to  the  Division  of  Education 
Programs,  for  projects  beginning  after 
August  1988. 

2.  Dote.- June  3. 1988. 
Time:  8:30  a.m.  to  5KX)  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
Biennial  Proposals  submitted  by  state 
humanities  councils  to  the  Division  of 
State  Programs,  for  projects  beginning 
after  November  1, 1988. 

3.  Date:  June  6. 1988. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
Biennial  Proposals  submitted  by  state 
humanities  councils  to  the  Division  of 
State  Programs,  for  projects  beginning 
after  November  1, 1988. 

4.  Date:  June  13, 1988. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
Biennial  Proposals  submitted  by  state 
humanities  councils  to  the  Division  of 
State  Programs,  for  projects  beginning 
after  November  1, 1988. 

5.  Date:  June  17. 1988. 
Time:  8:30  a.m.  to  SKX)  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
Biennial  Proposals  submitted  by  state 
humanities  councils  to  the  Division  of 
State  Programs,  for  projects  beginning 
after  November  1, 1988. 
Susan  H.  Melts, 

Assistant  Chairman  for  Administration. 
[FR  Doc.  88-10738  Piled  5-12-88;  8:45  am] 
nUMO  COOK  TS3S-01-M 


Meeting  of  ttie  Humanities  Panel 

agency:  National  Endowment  for  the 
Humanities,  NFAR 

action:  Notice  of  meeting. 

summary:  Pursuant  to  the  provision  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  as  amended,  notice  is 
hereby  given  that  the  following  meeting 
of  the  Humanities  Panel  will  be  held  at 
the  Old  Post  Office,  1100  Pennsylvania 
Avenue  NW..  Washington,  DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT 

Stephen  J.  McCleary,  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the 
Humanities,  Washington,  DC  20506; 
telephone  202/786-0322. 

SUPPLEMENTARY  INFORMATION:  The 

Advisory  group  meeting  on  computer 
uses  in  the  humanities  will  t>e  held  on 
June  1, 1988  from  9:30  a.m.  to  3:30  p.m.  in 
Room  M-14.  This  meeting  will  be  open 
to  the  public. 
Susan  H.  Melts. 

Assistant  Chairman  for  Administration. 
[FR  Doc.  8fr-10737  Filed  5-12-88;  8:45  am] 

BaUNO  CODE  7SM-01-M 


Dance  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Dance 
Advisory  Panel  (Choreographers' 
Fellowships  Section)  to  the  National 
Council  on  the  Arts,  will  be  held  on  June 
3-4, 1988  from  9:00  a.m.-6KX}  p.m.  in 
Room  716  of  the  Nancy  Hanks  Center. 
1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Tide  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington. 
DC  20506.  or  call  (202)  682-5433. 
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May  la  1988. 
Yvonne  M.  Sabine, 

Director,  Council  and  Panel  OpemUona 

National  Endowment  for  the  ArtB. 

(FR  Ooc.  88-10614  Filed  5-12-88;  8:45  am] 

MUMO  COOE  7S37-«1-M 

Museum  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Museum 
Advisory  Panel  to  the  National  Council 
on  the  Arts  will  be  held  on  K4ay  24, 1988 
from  9:00  a.m.-5:30  p.m.  in  room  M14  of 
the  Nancy  Hanks  Center,  1100  I 

Pennsylvania  Avenue,  NW.,  ' 

Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  May  24, 1988  from  9:00- 
9:15  ajn.  and  from  10:00  a.m.-5:30  p.m. 
The  topics  for  discussion  will  include 
guidelines  and  policy  issues. 

The  remaining  session  of  this  meeting 
on  May  24, 1988  from  9:15-10.-00  a.m.  is 
for  discussion  and  development  of 
confidential  budgetary  projections  and 
related  plans  to  be  submitted  to  the 
Office  of  Management  and  Budget  and 
the  Congress.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(6)  of 
section  552b  of  Title  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  pleae  contact  the 
Office  for  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.,  Washington 
DC  20506.  202/682-5532.  TTY  202/682- 
5496  at  least  seven  [7]  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506.  or  call  202/682-5433. 
Yvonne  M.  Sabine, 

Director.  Council  and  PaneJ  Operations 

National  Endowment  for  the  Arts. 

(FR  Doc  88-10815  Filed  5-12-88:  8:45  am] 

BNiJNS  COOK  7n7-01-M 

NATIONAL  SCIENCE  FOUNDATION 
Advisory  Committee  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Committee  for 
Emerging  Engineering  Technologies, 
(fornueriy  called  the  Emerging 
Engineering  Systems  Section). 


Date  and  time:  June  6, 1988. 8:30  am  to 
5:15  pm:  June  7. 1988,  8:30  am  to  12:30 
pm. 

Plac&- 1800  G  Street  NW.. 
Washington.  DC,  Rm  543. 

Type  of  Meeting:  Open. 

Contact  Person:  Frank  L  Huband. 
Division  Director,  Emerging  Engineering 
Technologies.  1800  G  Street  NW.. 
Washington.  DC  20550,  (202)  357-7962. 

Minutes:  May  be  obtained  from 
contact  person  listed  above. 

Purpose  of  Meeting:  To  obtain  advice 
from  academia,  industry,  and  other 
research-oriented  sectors  on  the  future 
direction  of  the  research  programs  of  the 
Division  of  Emerging  En^eering 
Technologies  (ECT). 

Agenda:  June  6:  Staff  presentations  on 
the  following  research  topics  supported 
by  the  Division:  Biotechnology; 
Bioengineering  &  Research  to  Aid  the 
Handicapped:  Lightwave  Technology;' 
Computational  Engineering; 
Neuroengineering;  and  Emerging 
Technology  Initiation.  Discussion  with 
Advisory  Committee  members 
concerning  program  activities  and  plans. 

June  7:  Discussion  widi  Advisory 
Committee  members  concerning 
emerging  technology  initiation  activity; 
discussion  with  the  Director  of  the 
National  Science  Foundation;  discussion 
with  Advisory  Committee  members 
concerning  technology  transfer  of  EET- 
supported  research  results;  discussion 
among  Advisory  Committee  members: 
recommendations  from  the  Committee. 
Rebeoca  Winkler. 
Committee  Management  Officer. 
pit  Doc  88-10613  Piled  5-12-88;  8:45  am] 
ssista  cooc  rai>«Mi 


Measurement  Methods  and  Data 
Improvement  Advisory  Panel 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Panel  on 
Measurement  Methods  and  Data 
Improvement. 

Date/time:  June  10. 1988: 9:00  a.m.  to 
5:00  p.m. 

Place:  Room  523,  National  Science 
Foundation.  1800  G  Street  NW., 
Washington.  DC  2055a 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Murray  Abom. 
Program  Director.  Measurement 
Methods  and  Data  Improvement.  Room 
336,  National  Science  Foundation. 
Washington.  DC  20550;  telephone  (202) 
357-7913. 

Purpose  of  Panel:  To  provide  advice 
and  recommendations  concerning 
support  for  research  and  research- 
related  projects  in  Measurement 
Methods  and  Data  ImfMovement 


Agenda:  Review  and  evaluation  of 
research  and  research-related  proposals 
as  part  of  the  selection  process. 

Reason  for  Closing:  The  proposals  . 
being  reviewed  include  inforsiiation  of  s 
proprietary  or  ctuifldential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c),  Government  in  the  Sunshine 
Act 

M .  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  88-10616  Filed  5-12-88;  8:45  am] 

SUJMQ  COOe  7SS»-01-«I 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-155] 

Consumers  Power  Co. 
Assessment  and  Finding  of  No 
Significant  ImfMCt 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  is 
considering  issuance  of  an  amendment 
to  Fcunlity  Operating  license  No.  DPR-6 
for  the  Big  Rock  Point  Plant.  located  in 
Charlevoix  County,  Michigan,  and 
operated  by  Consumers  Power  Company 
(the  licensee). 

Environmental  Assessment 

Identification  of  Pn^tosed  Action 

In  accordance  with  the  licensee's 
application  dated  November  9. 1987.  the 
proposed  amendment  would  revise  the 
provisioM  in  the  Big  Rock  Point  Plant 
Technical  Specification  (TSs)  relating  to 
the  installation  of  new  out-of-core 
power  range  instrumentatioiL 
Elimination  of  the  intermediate  power 
range  instrumentatibn  is  proposed  due 
to  the  greater  range  of  the  new  power 
range  instrumentation. 

The  Need  for  the  Proposed  Action 

The  proposed  amendment  is  required 
to  reflect  the  features  and  terminology 
used  with  new  out-of-core  power  range 
instrumentation.  He  licensee  is 
replacing  the  existing  power  range 
instrumentation  with  a  newer  design 
due  to  limited  availability  of 
replacement  parts  and  high  expenditure 
of  maintenance  hours  to  keep  the 
existing  equipment  in  operation. 

&ivironmentaJ  Impacts  of  the  Proposed 
Action 

Based  upon  the  analysis  contained  in 
the  Safety  Evaluation  Report  to  be 


issued  with  the  proposed  amendment 
the  proposed  action  will  not  involve  a 
significant  change  in  the  probability  or 
consequences  of  any  accident 
previously  evaluated.  Consequently,  any 
radiological  releases  would  not  be 
significantly  greater  than  previously 
determined,  nor  does  the  proposed 
amendment  otherwise  affect 
radiological  plant  effluents.  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  amendment 

With  regard  to  nonradiological 
impacts,  the  proposed  amendment  does 
not  affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

Alternatives  to  the  Proposed  Action 

'•  Because  the  Commission  has 
concluded  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action,  there  is  no  need  to 
examine  alternatives  to  the  proposed 
action. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  beyond  the  scope  of  resources 
used  during  normal  plant  operation. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  has  reviewed 
the  licensee's  request  and  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment 

Based  on  the  foregoing  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.' 

For  further  details  with  respect  to  this 
action,'see  the  request  for  amendment 
dated  November  9, 1987,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Sti«et  NW..  Washington.  DC, 
and  at  the  North  Central  Michigan 
College,  1515  Howard  Street,  Petoskey. 
Michigan  49770. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  May  1988. 

For  the  Nuclear  Regulatory  Commission. 
Wayne  E.  Scott  Ir., 

Project  Manager,  Project  Directorate  III-l, 
Division  of  Reactor  Projects-Ill.  rv,  VB 
Special  Projects. 

[FR  Doc  88-10736  Piled  5-12-88:  8:45  am] 
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[Docket  Na  50-320] 

Meeting  of  the  Advisory  Panel  for  the 
Decontamination  of  Three  Mile  Island, 
Unit  2.  GPU  Nudear  Corp. 

Notice  is  hereby  given  pursuant  to  the 
Federal  Advisory  Committee  Act  that 
the  Advisory  Panel  for  the 
Decontamination  of  Three  Mile  Island. 
Unit  2  (TMI-2)  will  be  meeting  on  May 
26. 1988.  fixim  7KX)  p.m.  to  10:00  p.m.  at 
the  Holiday  Inn.  23  S.  Second  Street 
Harrisburg.  Pennsylvania.  The  meeting 
will  be  open  to  the  publia 

At  this  meeting,  the  Panel  will  receive 
a  status  report  on  the  progress  of 
defueling  from  the  licensee,  GPU 
Nuclear  Corporation.  Representatives  of 
the  U.S.  Nuclear  Regulatory  Commission 
will  summarize  the  recentiy  issued 
supplement  to  the  Programmatic 
Environmental  Impact  Statement 
dealing  with  post-defueling  monitored 
storage  and  subsequent  cleanup  of  TMI- 
2.  Members  of  the  public  will  be  given 
the  opportunity  to  address  the  Panel. 

Further  information  on  the  meeting 
may  be  obtained  from  Dr.  Michael  T. 
Masnik.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
telephone  (301)  492-1373. 

Dated:  May  6, 1988. 

For  the  Nuclear  Regulatory  Commission. 
John  C  Hoyle. 

Advisory  Committee,  Management  Officer. 
[FR  Doc  88-10667  Filed  5-12-88;  8:45  am] 
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[Docket  No.  50-249] 

Commonwealth  Edison  Co.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  25, 
issued  to  Commonwealth  Edison 
Company  (the  licensee),  for  operation  of 
the  Dresden  Nuclear  Power  Station,  Unit 
3  located  in  Grundy  County,  Illinois. 

The  amendment  would  revise:  (1)  The 
Technical  Specifications  changes 
specific  to  the  Cycle  11  reload  fuel  and 
analyses  which  include;  revision  of  the 
Minimum  Critical  Power  Ratio  (MCPR) 
operating  limit  for  Cycle  11,  reduction  of 
the  Single  Loop  Operation  (SLO)  MCPR 
adder  to  0.01  (from  0.03),  also,  a 
reduction  in  the  Maximum  Average 
Planar  Linear  Heat  Generation  Rate 
(MAPLHGR)  reduction  factor  for  SLO  to 
0.91  (from  0.70),  deletion  of  the 
paragraph  that  requires  a  MCPR  penalty 
based  on  scram  time  performance, 
incorporation  of  Transient  Linear  Heat 


Generation  Rate  (TLHGR)  limits,  and 
revision  of  reduced  fiow  MCPR  limits. 
(2)  the  Technical  Specification  changes 
resulting  from  analyses  performed  to 
allow  equipment  out-of-service  which 
include;  revision  of  the  relief  valve 
Technical  Specifications  to  require 
action  only  after  two  relief  valves  are 
found  to  be  inoperable,  provided 
MAPLHGR  reduction  factors  are 
implemented,  and  (3)  the  Technical 
Specification  changes  provided  for 
clarification  or  as  administrative 
changes  which  include;  removal  of  all 
reference  to  GE  fuel,  except  in  spent  fuel 
storage  Technical  Specifications, 
changing  references  to  Exxon  Nuclear 
Company  (ENC)  to  Advanced  Nuclear 
Fuels  Corporation  (ANF),  except  in  tities 
of  earlier  documents  and  definitions  of 
nuclear  limits,  and  defining  Transient 
LHGR  (TLHGR),  Steady  State  LHGR 
(SLHGR).  LHGR,  Fuel  Design  Limiting 
Ratio  for  Centerline  melt  (FDLRC)  and 
Fuel  Design  Limiting  Ratio  for  Exxon 
Fuel  (FDLRX).  The  amendment  would 
also  revise  the  license  to  delete  a 
condition  requiring  a  Safety  Evaluation 
for  coastdown  operation  with  ofi  normal 
feedwater  temperature  from  S  3.E. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  June  13, 1988,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
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why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible  i 
effect  of  any  order  which  may  be      | 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party.  | 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington.  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  1-800-325-6000  (in  Missouri  1- 
800-342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  Daniel 
R.  Mullen  Petitioner's  name  and 
telephone  number,  date  petition  was 
mailed:  plant  name;  and  publication 
date  and  page  number  of  this  Federal 


Register.  A  copy  of  the  petition  should 
also  be  sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Michael  Miller,  Esq.,  Sidley  and 
Austin,  One  First  National  Plaza. 
Chicago,  Illinois  60603,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions 
supplemental  petition  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the  ■ 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 ' 
CFR  2.714(aMl)  (i)-(v)  and  2.714(dl. 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  5a92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  9,  1988,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street  NW.,  Washington.  DC 
20555,  and  at  the  Morris  Public  Library, 
604  Liberty  Street,  Morris,  Illinois  60450. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  May  1968. 

For  (he  Nuclear  Reguialory  Commission. 
Leif  Norrbolm, 

Acting  Director,  Project  Directorate  lll-Z 
Division  of  Reactor  Projects — ///,  !V,  V  and 
Special  Projects. 

(PR  Doc  8S-10733  FUed  S-12-88:  8:45  amj 
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Detroit  Edteon  Co.  and  Wolverine 
Power  Supply  Cooperative,  Inc; 
Consideration  of  ieauance  of 
Amendment  to  Facility  Operating 
Ucenee  and  Opportunity  for  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
43,  issued  to  the  Detroit  Edison 
Company  and  Wolverine  Power  Supply 
Cooperative,  Inc.  (the  licensees),  for 
operation  of  Fermi-2  located  in  Monroe 
County,  Michigan. 

In  accordance  with  the  licensees' 
application  for  amendment  dated  March 
28, 1988,  the  amendment  would  revise 
Technical  Specifications  3/4.3.7.11,  3/ 
4.3.7.12  and  6.9.1.8.  The  proposed 
changes  would  modify  the  action  and 
table  notations  of  the  affected  Technical 
Specifications  to  allow  continued  use  of 


the  release  pathways  for  which  efflDent 
monitoring  instruments  may  not  be 
operable  provided  ttiat  grab  samples 
and  analyses  and/or ilow  rate 
calculations  are  made  at  the  specified 
frequencies.  The  proposed  changes 
would  also  clarify  the  reporting 
requirements  consistent  with  the 
changes  requested  in  3/4.3.7.11  and  3/ 
4.3.7.12. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  June  13, 1968,  the  licensees  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  o\  :he  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 


petition  must  satisfy  die  specificity 
requirements  desoibed  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
siiaU  file  a  suppiement  to  tbe  petition  to 
intervene,  whidi  must  include  a  list  of 
the  contentioos  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  wliidi  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  ,be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  hdly  in  die  conduct  of  the 
iiearing.  including  the  ojqxntunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
tor  leave  to  intervene  must  be  filed  with 
die  Secretary  of  the  Conumssioa.  ILS. 
Nudear  Regulatory  Commission. 
Wariiiqgton,  DC  20555,  Attention:     . 
Docketing  and  Service  Branch,  or  may 
be  d^vered  to  the  Commission's  Public 
Document  Room.  1717  H  Street  NW., 
Washington.  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  die  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commimion  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
800-325-8000  (in  KDswwi  1-800-342- 
8700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Nimiber  3737  and  ^  following  message 
addressed  to  Daniel  R.  Muller 
(petitioner's  name  and  telephone 
number):  (date  petition  was  mailed): 
(plant  name):  and  (publication  date  and 
page  number  of  this  Federal  Register 
notice).  A  copy  of  the  petition  should 
also  be  sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
.  Commission,  Washington,  1X3  20555, 
and  to  John  Flynn.  Esq.,  Detroit  Edison 
Company,  2000  Second  Avenue,  Detroit, 
l^ch'igan  48226,  attorney  for  Detroit 
Edison  Company. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2714(a)(l)(i)-{v)  and  2.714(d}. 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 


comment  of  its  proposed  finding  of  no 
significant  hazmds  consideration  in 
accordance  wiUi  10  CFR  50.91  and  50.92. 

¥ot  further  details  with  respect  to  this 
action,  aee  the  application  for 
amendment  dated  March  2a  1988.  which 
is  available  for  public  inspection  at  the 
Commission's  Ihibtic  Document  Room, 
1717  H  Street  NW..  Washingtaa  DC 
20555.  and  at  the  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  48181. 

Dated  at  RockviUe,  Maiyland,  this  10th  day 
ofMayl98& 
For  the  Nuclear  Regulatory  Coiiin<«t»n. 

Duiid  R.  MuUer, 

Director.  Project  Directorate  IIl-l.  Divisiom  of 

Reactor  Projects  III.  IV.  VS' Special  Projects. 

(PR  Doc.  88-10735  Filed  5-12-88: 8:45  am] 


IDocket  No.  50-458] 

GuN  Statee  UMItiet  Co.;  Consideration 
of  laauance  of  Aaiendment  to  FecMty 
Operating  Ucenee  and  Opportunity  for 


The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
47.  iaeuad  to  Gulf  States  Utilities 
Company  (Ok  licensee),  for  operation  of 
tbe  fiiver  Bend  Station.  Unit  1  located  in 
West  Pelidana  Pariah.  Louisiana. 

Ilie  amendment  would  revise  the 
Technical  Specification  setpoints  and 
limits  associated  with  recirculation  loop 
operation  to  allow  single  recirculation 
loop  operation  in  accordance  with  the 
licensee's  application  for  amendment 
dated  April  6, 1966. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  )une  13. 1988,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amend^nt  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  invervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 


notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 

results  of  the  proceeding.  The  petition   - 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  pettion  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteea  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceedings,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  tie 
litigated  in  the  matter,  and  the  bases  for 
eadi  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
tie  limited  to  matters  widun  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
particiapte  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Ihibhc 
Document  Room,  1717  H  Street  NW., 
Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
prompUy  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  1-800-325-6000  (in  Missouri  1- 
800-342-6708).  The  Western  Union 
operator  should  be  given  Datagram 
identification  Number  3737  and  the 
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following  message  addressed  to  Jose  A. 
Calvo:  petitioner's  name  and  telephone 
num^r  date  Petition  was  mailed:  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice; 
A  copy  of  the  petition  should  also  be 
sent  to  the  Ofhce  of  the  General       j 
Counsel,  U.S.  Nuclear  Regulatory     ' 
Commission,  Washington.  DC  20555^ 
and  to  Troy  B.  Conner,  |r.,  Esq.,  Conner 
and  Wetterhahn.  1747  Pennsylvania 
Avenue  NW.,  Washington.  DC  20006. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  speclHed  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  futher  notice  for  public 
comment  of  its  proposed  fmding  of  no 
signiHcant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  6, 1988,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  DC, 
and  at  the  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803.  l 

Dated  at  Rocltville.  Maryland,  this  5tK  day 
of  May.  1988. 

For  the  Nuclear  Regulatory  Commission. 
|oM  A.  Calvo, 

Director.  Project  Directorate — IV  Division  of 
Reactor  Projects — III,  IV,  V  and  Special  \ 
Projects.  Office  of  Nuclear  Reactor        | 
Regulation. 
|FR  Doc.  88-10734  Filed  5-12-88;  8:45  ami 
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SECURITIES  AND  EXCHANGE       , 
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.  Self-Regulatory  OrganizatioiM; 
Proposed  Rule  Change  By  Ttte 
PtiHadelphia  Stock  Exctuinge,  Inc. 
Relating  to  Amendments  to  Rule  722 
Regarding  Margins 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)91)  ('Act"),  notice  is  hereby 
given  that  on  May  6, 1988  the 


Philadelphia  Stock  Exchange,  inc. 
("PHLX")  nied  with  the  Securities  and   - 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

jBracketsj  indicate  deletion;  italica 
indicate  additions. 


PHLX  Rule  722 
B(i).\,\\.finAm 

Undettying  product  or 
index 

hMdand/ 

or 

mainly 

nence 

maragin 

re(|uired 

Minifnum 
required 

(1)Stoci( 

[15%]  ^D% 
[15%liW<* 
|10%|  t5% 

(5%)  /0% 

(2)  Industry  Index 
Stock  Group 

[5%]  10% 

(3)  Broad  Index  Stock 
Group ~ 

(5%]  10% 

(D)  If  both  a  put  and  a  call  for  the 
same  number  of  shares  of  the  same  ' 

underlying  (in  the  case  of  options  on  a 
stock),  the  same  index  multiplier  for  the 
same  index  group  (in  the  case  of  options 
on  index  stock  group)  or  for  the  same 
number  of  units  of  the  same  underlying 
foreign  currency  (in  the  case  of  options 
on  a  foreign  currency)  are  issued, 
guaranteed  or  carried  "short"  for  a 
customer,  the  amount  [of  margin] 
required  shall  be  the  margin  on  the  put 
or  the  call,  whichever  is  greater,  as 
required  pursuant  to  subparagraph  (B)(i) 
of  this  paragraph  (c)(2),  (plus  any 
unrealized  loss  on]  plus  100%  of  the 
current  market  value  of  the  other  option. 
The  minimum  margin  requirement, 
however,  shall  not  apply  to  the  other 
option. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


A.  Self-Regulatpry  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  response  to  a  Commission  request, 
the  PHLX  has  conducted  an  analysis  of 
the  level  of  protection  provided  by 
current  margins.  Historically,  the 
exchanges  have  sought  to  assure  that 
options  margins  are  sufficient  to  cover 
95%  of  all  seven  business  day  options 
price  changes.  Seven  days  is  used 
because  Regulaton  T  allows  broker- 
dealers  to  give  customers  seven 
business  days  to  post  margins.  The  95% 
figure  is  intended  to  assure  substantial 
coverage  but  nevertheless  recognizes 
that  margins  need  not,  and  realistically 
can  not,  provide  protection  against 
every  conceivable  price  move. 

Based  on  a  six  month  analysis,  similar 
to  analyses  conducted  by  other  options 
exchanges,  the  PHLX  has  determined 
that  margins  at  premium  plus  ^5%  for 
broad-based  stock  index  options,  and 
premium  plus  20%  for  individual  stock 
options  and  narrow-based  stock  index 
options  would  be  necessary  to  provide 
•  95%  confidence  levels  at  this  time. 

Accordingly,  the  PHLX  submits  as  a 
proposed  rule  change  the  following  three 
provisos  to  its  margin  rule.  The  first  two 
are  proposed  to  be  made  effective  for  a 
six  month  pilot  period,  which  is 
consistent  with  filings  being  submitted 
by  other  options  exchanges.  During  this 
pilot  period  the  PHLX  in  coordination 
with  other  options  exchanges  will 
explore  methodologies  for  providing  an 
ongoing  periodic  review  of  the  adequacy 
of  stock  and  index  option  margin 
requirements. 

The  third  proviso  is  proposed  as  a 
permanent  rule  change  respecting  short 
straddle  margin. 

The  Provisos 

(i)  The  basic  margin  for  uncovered 
short  positions  in  individual  stock 
options  and  narrow-based  index  options 
would  be  increased  from  the  options 
premium  plus  15%  of  the  underlying 
security  value  to  premium  plus  20%; 
margins  for  broad-based  index  options 
would  be  increased  from  premium  plus 
10%  to  premium  plus  15%; 

(ii)  Margins  are  reduced  for  out-of-the- 
money  options  by  the  difference 
between  the  strike  price  and  current 
market  value,  subject  to  a  minimum 
margin  amount.  The  proposal  would 
increase  the  minimum  margin  for 
individual  stock  options  and  all  stock 
index  options,  whether  narrow-based  or 
broad-based,  from  premium  plus  5%  to 
premium  plus  10%; 


(iii)  The  smgins  for  thort  straddle 
positions  would  be  revised.  Currently, 
the  margin  for  short  straddles  is  the 
required  margin  on  the  short  put  or  short 
call  position,  whichever  is  greater,  plus 
any  unrealized  loss  on  the  other 
position.  This  margin  treatment  has 
enabled  investors  that  have  incurred 
losses  on  short  straddle  positions  to 
avoid  raaigtfl  calls  by  writing  additional 
straddles,  using  the  premiums  received 
on  the  new  straddle  positions  to  satisfy 
their  margin  obligations  on  the 
previously  established  positions.  This 
allowed  these  investors  to  increase  their 
exposure  to  the  market  dramatically 
without  providing  any  new  capital  in 
their  accounts.  It  is  proposed  to  revise 
the  short  straddle  margin  to  the  required 
matgia  for  the  short  put  or  short  call 
position,  whichever  is  greater,  plus  100% 
of  the  current  market  value  of  the  other 
option.  This  would  prevent  investors 
from  pyramiding  short  straddle  in  the 
manner  described. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tlndng  for 
Commissioa  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  fmds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  fmding  or  (ii) 
as  to  which  the  self-regulatory 
oiganization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disaf^uoved. 

IV.  SoHdtation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  urritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Cbmaussaoo.  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
submission,  all  subsequent  amendments. 


all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  will  be  available  for  inspection 
and  copying  in  the  Commission's  Public 
Reference  Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  should  be  submitted 
by  June  3, 1988.  | 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathao  G.  Katz, 

Secretary. 

Dated:  May  9. 1988. 
(FR  Doc.  8S-10793  Filed  5-12-88;  8:45  am] 
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DEPAR-nyiENT  OF  TRANSPORTATION 

Office  of  the  Secr^ary 

Fitnaaa  Determination  of  American 
Intemattonal  Raaorta.  Inc 
d/b/a  AIR  LA 

agency:  Department  of  Transportation. 

action:  Notice  of  Commuter  Air  Carrier 
Fitness  Determination — Order  88-5-25, 
Order  to  Show  Cause. 

summary:  The  Department  of 
Transportation  is  proposing  to  find  that 
American  International  Resorts,  Inc., 
d/b/a  Air  LA  is  fit,  willing,  and  able  to 
provide  commuter  air  service  under 
section  419(c)(2)  of  the  Federal  Aviation 
Act. 

Responses:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Director,  Office  of 
Aviation  Analysis,  Room  5100. 
Department  of  Transportation.  400  7th 
Street.  SW..  Washington.  DC  205ea  and 
serve  them  on  all  persons  listed  in 
Attachment  A  to  the  order.  Responses 
shall  be  filled  no  later  than  May  25, 
198a 

FOR  FURTHCR  WiMNMIATION  CONTACT: 

Joyce  A.  Snovitch.  Service  Analysis 
DivisioR  Department  ef  Transportation. 
400  7th  Street.  SW..  Washington.  DC 
20590,  (202)  366-1063. 


Dated:  May  9. 1968. 
Matthew  V.  Soocozza, 

Assistant  Secretary  for  Policy  and 
In  lemational  Affairs. 
(FR  Doc.  88-10729  Filed  5-12-88;  8:45  am] 
BIUJNO  COOC  «*10-«>.« 

Federal  Aviation  Administration 

Propoaed  Adviaory  Circular  25-XX; 
Approval  Of  Flight  Management 
Systems  In  Transport  Category 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  availability  of 
proposed  Advisory  Circular  25-XX,  and 
request  for  comments. 

summary:  This  notice  announces  the 
availability  of  and  requests  comments 
on  a  proposed  advisory  circular  (AC) 
pertaining  to  approval  of  flight 
management  systems.  This  notice  is 
necessary  to  give  all  interested  persons 
an  opportunity  to  present  their  views  on 
the  proposed  AC. 

date:  Comments  must  be  received  oo  or 
before  September  9. 1988. 
APORMS:  Send  all  comments  on  the 
proposed  AC  to:  Federal  Aviation 
Administration.  Attention:  Transport 
Standards  Stafi.  ANM-110.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  0-68966.  Seattle,  Washington 
98168.  Comments  may  be  inspected  at 
the  above  address  between  7:30  ajn. 
and  4:00  pjn.  weekdays,  except  Federal 
holidays. 

FOR  FURTHER  MVORMATKM  CONTACT 

Jan  Thor.  Transport  Standards  Staff,  at 
the  address  above,  telephone  (206)  431- 
2127. 

8UPPI.EMENTARY  INFORMATION: 

Comments  Invited 

A  copy  of  the  draft  AC  may  be 
obtained  by  contacting  the  person 
named  above  under  "for  fxirther 
INFORMATION  CONTACT."  Interested 
persons  are  invited  to  comment  on  the 
proposed  AC  by  submitting  such  written 
data,  views,  or  argtmients  as  they  may 
desire.  Commenters  should  identify  AC 
25-XX  and  submit  comments,  in 
duplicate,  to  Hie  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  by  the  Transport 
Standards  Staff  before  issuing  the  final 
AC. 

Backgrouod 

Advisory  Circular  2S-XX  provides 
guidance  material  for  the  airworthiness 
approval  of  flight  management  systems 
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installed  in  transport  category  airplanes. 
Although  not  limited  to  a  speciflc 
technology  or  function,  the  guidance 
material  is  primarily  directed  toward  . 
systems  which,  through  sensor  data,  i 
compute  and  integrate  real  time        t 
performance  and/or  navigation 
information  into  output  commands  that 
direct  the  operation  and  flight  path  o(f 
the  airplane. 

Issued  in  Seattle,  Washington,  on  April  28, 
1988. 

Steven  B.  Wallaca, 

Acting  Manager,  Aircraft  Certification 
Division,  ANM-100. 
|FR  Doc.  8fr-10714  Filed  S-12-68;  8:45  ami 

BHJJNO  CODE  4t10-13-«l  i 


Federal  Highway  Administration 

Environmental  Impact  Statement; 
Florance,  Marion  and  Horry  Counties, 
SC 


AGCNCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  Intent 


SUMMANY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
project  in  ihorence,  Marion  and  Horry 
Counties,  South  Carolina.  i 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  S.  C.  Gresham,  District  Engineer, 
Federal  Highway  Administration,  Suite 
758,  Strom  Thurmond  Federal  Building, 
1835  Assembly  Street,  Colombia,  South 
Carolina.  29201.  Telephone:  (803)  25v^- 
3883. 

SUPn£MCNTARY  INFORMATION:  The 
Federal  Highway  Administration  in 
cooperation  with  the  South  Carolina 
Department  of  Highways  and  Public 
Transportation  will  prepare  an 
environmental  impact  statement  (E18) 
on  a  proposal  to  provide  improved 
traffic  flow  between  1-55  near  Florence 
and  U.S.  501  near  Conway,  South 
Carolina.  The  proposed  project  would 
consist  of  construction  of  a  45-mile 
control  of  access  divided  highway.  . 
which  would  provide  improved  access 
to  the  South  Carolina  coastal  resort 
areas  in  Horry  and  Georgetown 
Counties  from  1-95  near  Florence.  South 
Carolina.  This  highway  would  also 
provide  improved  access  from  coastal 
areas  to  other  parts  of  the  state  through 
its  connection  with  existing  1-95  near 
Florenc<>.  The  proposed  highway  is 
considered  necessary  to  handle  existing 
and  projected  traffic  demand  to  the 
coastal  resort  areas  in  Horry  and 
Georgetown  Counties. 


Alternatives  under  consideration 
include:  (1)  Taking  no  action  (no  build); 

(2)  Transportation  System  Management 
(improvement  of  existing  routes);  and. 

(3)  build  alternatives. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  Local 
agencies  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  interest  in  this  project.  A 
series  of  public  meetings  and  a  public 
hearing  will  be  held.  Public  notice  will 
be  given  of  the  time  and  place  of  the 
meetings  and  hearing.  The  draft  EIS  will 
be  made  available  for  public  and  agency 
review  and  comment.  A  formal  scoping 
meeting  is  scheduled  for  )une  7, 1988  at 
10:30  a.m.,  in  Room  114  of  the  Cauthen 
Educational  Media  Center  at  Francis 
Marion  College  in  Florence.  South 
Carolina. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  pai^es. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Robert  ].  Probst. 

Division  Administrator,  Columbia,  South 
Carolina. 

[PR  Doc.  88-10747  Filed  5-12-88;  8:45  am] 

■NXmO  CODE  4aiO-23-M 


Maritime  Administration 
[Docket  No.  S-829] 

Intent  to  Consider  a  Change  m  Policy 
Governing  Proceedings  Under  Section 
e05(c)  of  the  Merchant  Marine  Act. 
1936,  as  Amended 

The  purpose  of  this  Notice  is  to  notify 
U.S.-flag  liner  operators  operating  in  the 
foreign  trade  that  the  Maritime  Subsidy 
Board  (Board)  intends  to  consider  a 
change  in  its  policy  governing 
proceedings  under  section  605(c)  of  the 
Merchant  Marine  Act,  1936,  as  amended, 
on  applications  for  operating-differential 
subsidy  (ODS). 

The  Board  has  long  held  that  for 
purposes  of  section  e05(c)  standing,  liner 
operators  who  provide  all-water  service 


at  a  U.S.  port  or  U.S.  coastal  range    ' 
different  from  that  proposed  to  be 
served  by  applicants  for  ODS  with  all- 
water  service  fail  to  have  standing  to  be 
heard  in  a  section  605(c)  proceeding. 

In  the  decision  of  the  United  States 
District  Court  for  the  Districl  of 
Columbia  in  American  Transport  Lines, 
Inc..  Plaintiff,  v.  James  H.  Burnley,  IV.,  et 
oL,  Defendants,  decided  on  March  22, : 
1988.  the  court  cited  the  Maritime         *•' 
Administration's  final  decision  in 
Docket  R-111,  ordering  consolidation  of 
trade  routes,  which  essentially 
eliminated  all  distinction  between 
coastal  ranges  of  the  United  States.  This 
court  decision  reversed  a  determination 
of  the  Board  that  denies  standing  to  be 
heard  in  a  section  605(c)  proceeding  to 
an  operator  providing  service  between 
U.S.  Atlantic  ports  and  the  East  Coast  of  ^ 
South  America,  with  respect  to 
applicants  for  ODS  for  service  between 
U.S.  Gulf  ports  and  the  East  Coast  of 
South  America.  The  court  said  that  in 
denying  statutory  standing  to  the 
operator  serving  the  U.S.  Atlantic,  the 
Board  gave  no  clear  explanation  for  its 
departure  from  its  long-standing  policy 
of  considering  a  service  competing  on 
the  same  route,  in  this  case  new  Trade 
Route  3  (United  States/East  Coast 
Mexico  and  Central  America,  Caribbean 
and  East  Coast  South  America),  as  a 
subsidy  applicant  having  a  direct 
competitive  interest  for  purposes  of 
section  605(c)  and  that  as  a  result, 
among  other  things,  no  finding  was 
made  as  to  adequacy  of  the  existing 
service  on  new  Trade  Route  3. 

As  a  result  of  this  decision,  and  as  a 
matter  of  policy,  the  Board  is  assessing 
the  impact  of  intermodalism  in  the 
United  States  on  the  Board's  policy 
governing  standing  for  the  purposes  of 
section  605(c)  proceedings.  The  Board 
believes  that  the  tremendous  growth  of 
intermodal  services  which  are  available ' 
to  liner  operators  engaged  in  U.S. 
foreign  trade  has  significantly  reduced 
the  relative  importance  of  direct  vessel 
service  to  any  specific  range  of  U,S. 
ports;  now  operators  are  able  to 
compete  for  cargo  anywhere  in  the 
contiguous  United  States  without  regard 
to  the  actual  U.S.  ports  which  are 
served.  Liner  operators  that  serve  the 
same  foreign  port  ranges  do  not  need  to 
serve  the  same  U.S.  coastal  area  or  port 
range  in  order  to  be  competitive  with 
each  other. 

Accordingly,  the  Board  intends  to 
consider  ending  its  practice  of  requiring 
an  intervenor  to  serve  the  same  U.S. 
coastal  area  or  range  of  U.S.  ports  as 
those  involved  in  the  application  for 


ODS  in  order  to  obtain  standing  in  a 
section  605(c)  proceeding. 

If  adopted,  this  change  in  policy 
would  be  prospective  and  would  only 
apply  to  pending  or  future  proceedings. 
Tliis  would  not  apply  to  applications 
which  have  had  hearings  or  been 
completed  prior  to  the  date  of  final 
action  by  the  Board.  Current  pending 
applications  under  section  605(c)  in 
which  standing  is  an  issue  will  be  held 
in  abeyance  until  this  policy  is  resolved. 

The  Board  invites  written  comments 
on  the  proposal.  Interested  parties  are 
invited  to  submit  conunents  (original 
and  ten  copies)  to  the  Secretary, 
Maritime  Subsidy  Board.  Maritime 
Administration,  Room  7300,  Nassif 
Building.  400  Seventh  Street.  SW.. 
Washington.  DC  20590  by  close  of 
business  on  June  10. 198& 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  20.804  Operating-Differential 

Subsidies)). 

By  Order  of  Maritime  Subsidy  Board. 

Dated:  May  9, 1988. 

lames  E.  Saari. 

Secretary. 

(FR  Doc.  88-10700  Filed  5-12-88;  8:45  am) 

BILLINQ  CODE  4*10-t1-« 


UNITED  STATES  INFORMATION 
AGENCY 

Advisory  Commission  on  Public 
Diplomacy;  Open  Meeting 

A  meeting  of  the  U.S.  Advisory 
Commission  on  Public  Diplomacy  will 
be  held  May  25, 1988,  in  Room  600,  301 
4th  Street  SW..  Washington.  DC  from 
11:15  a.m.  to  12:30  p.m. 

The  Commission  will  meet  with  Mr. 
Dell  Pendergrast,  Deputy  Director, 
USSR,  East  and  South  Europe  and 
Canada.  USLA;  Ms.  Cnythia  Miller. 
Deputy  Director  for  West  Europe  and 
Canada.  USIA;  and  Mr.  Ted  Siebert 
Office  of  Security,  USLA  to  discuss 
USIA's  programs  in  Europe  and  the 
Soviet  Union. 

Please  call  Gloria  Kalamets.  (202)  485- 
2468,  if  you  are  interested  in  attending 
the  meeting  since  space  is  limited  and 
entrance  to  the  building  is  controlled. 


Dated:  May  m  1988. 

Charies  N.  Caneatro. 

Management  Analyst,  Federal  Register 
Liaison. 

(PR  Doc.  88-10724  FUed  S-12-88:  8:45  am) 

BILLINQ  CODE  •aO-ei-M 

VETERANS  ADMINISTRATION 
Agency  Form  Under  OMB  Review 

agency:  Veterans  Administration. 
action:  Notice. 

The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The 
department  or  staff  office  issuing  the 
form,  (3)  the  agency  form  number,  if 
applicable.  (4)  a  description  of  the  need 
and  its  use.  (5)  how  often  the  form  must 
be  filled  out.  (6)  who  will  be  required  or 
asked  to  report,  (7)  an  estimate  of  the 
number  of  responses,  (8)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form,  and  (9)  an  indication  of 
whether  section  3504(h)  of  Pub.  L  96-511 
applies. 

addresses:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  John  Turner.  Department  of 
Veterans  Benefits  (203C2),  Veterans 
Administration,  810  Vermont  Avenue. 
NW..  Washington.  DC  (202)  233-2744. 
Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
the  VA*8  OMB  Desk  Officer,  Joseph 
Lackey.  Office  of  Management  and 
Budget.  726  Jackson  Place,  NW.. 
Washington,  DC  20503.  (202)  395-7316. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 

Dated:  May  S.  1988. 

By  direction  of  the  AdminisU-ator. 

Frank  E  LaOey. 

Director,  Information  Management  and 
Statistics. 

Extension 

.   1.  Department  of  Veterans  Beneflts. 


2.  Request  to  Lender  for  Status  of 
Loan  Termination  (LCS). 

3.  VA  Form  25-8801. 

4.  Request  to  holders  of  guaranteed 
loans,  on  which  holder  has  initially 
reported  intent  to  foreclose  or 
subsequent  to  initial  report  has  initiated 
legal  proceedings,  for  status  of 
termination  actions.  The  information 
collected  permits  VA  surveillance  to 
assure  timely  submission  of  claim  and 
avoidance  of  uimecessary  costs. 

5.  On  occasion. 

6.  Businesses  or  other  for-profit 

7.  300.000. 

8.  25.000. 

9.  Not  applicable. 

1.  Department  of  Veterans  Benefits. 

2.  Verification  of  VA  BeneHt-Related 
Indebtedness. 

3.  VA  Form  26-8937. 

4.  This  form  is  used  by  lenders 
authorized  to  close  VA-guaranteed 
loans  on  the  automatic  basis  for 
submission  to  VA  Finance  Officers  prior 
to  loan  closing  as  a  means  of  obtaining 
information  on  any  existing  beneHt- 
related  indebtedness  of  veteran  home 
loan  applicants. 

5.  On  occasion. 

6.  Individuals  or  households. 

7.  240.000. 
&  20.000. 

9.  Not  applicable. 

New  Collection 

1.  Department  of  Veterans  Benefits. 

2.  Homeless  Veterans  Contact  Form. 

3.  VA  Form  27-0528. 

4.  This  information  is  used  to  help 
determine  the  numbers  of  and  basic  . 
information  on  homeless  veterans  who 
seek  assistance  from  the  V A  Regional 
Offices. 

5.  On  occasion. 

6.  Individuals  or  households. 

7.  5.700  responses. 

8.  228  hours. 

9.  Not  applicable. 

(FR  Doc  88-10715  Piled  5-12-88;  &45  am] 
■auNO  CODE  naa-ai-M 
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UMI 


This  section  of  the  FEDERAL  REGtSTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Put*.  L  94-409)  5  U.S.C.  552t)(eM3). 


EQUAL  EMPUrrMCNT  OPPORTUNITY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT.  53  FR  16612. 
Tuesday.  May  la  1988.  | 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  meeting:  2:00  p.m.  (Eastern  Time), 
Monc|9y,  May  16. 198a  | 

CHANGE  IN  THE  MEETING:  The  Meeting 
has  been  Cancelled. 

CONTACT  PERSON  FOR  MORE  I 

information:  Hilda  D.  Rodriguez, 
Executive  Officer  (Acting).  Executivi 
Secretariat.  (202)  634-6748. 

This  Notice  Issued  May  10. 1988. 

»kk  D.  Kodiigues, 

Executive  Off icer  (Acting),  Executive 
Secretariat 

[FR  Doc.  88-10812  Filed  5-10-88;  8:45  am] 

■LUNG  CODE  (TSO-OS-II 

FEDERAL  COMMUNICATIONS  COMMISSION 

FCC  To  Hold  Open  Commission 
Meeting,  Thursday.  May  12. 1988 

May  5, 198a 

The  Federal  Conununicatioiu 
Commission  will  bold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  May  12, 1988.  which  is 
scheduled  to  commence  at  WiOO  a.m.,  in 
Room  856.  at  1919  M  Street.  NW.. 
Washington.  DC. 

Agenda,  Item  No.,  and  Subject 

Common  Carrier — 1 — Title:  Policy  and  Rules 
Concerning  Rates  for  Dominant  Carriers. 
Further  Notice  of  Proposed  Rulemaking,  CC 
Docket  No.  87-313.  Subject  The 
Commission  will  consider  issues  in  this 
proceeding. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Sarah  I.awrence,  Office  of  Public 
AHairs  telephone  number  (202)  632- 
5050. 


Issued:  May  5. 1988. 
Federal  Communications  Commission. 
H.  Walker  Feostar  III. 
Acting  Secretary. 
[FR  Doc.  88-10835  Filed  5-11-88;  10:69  am] 

BILUNO  COQE  Wia-OI-M 

FEDERAL  ELECTION  COMMISSION 
"FEDERAL  REGISTER"  NO.  88-9502. 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Thursday,  May  5, 1988. 10:30  a jn. 

THE  FOLLOWING  ITEM  WAS  ADDED  TO  THE 
AGENDA:  Request  for  Extension  of 
Time — Gephardt  for  President 
Committee,  Inc. 
***** 

DATE  AND  TIME:  Tuesday.  May  17, 1968, 

lOKX)  a.m. 

PLACE:  999  E  Street  NW..  Washington. 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C 

437g. 
Audits  conducted  pursuant  to  2  U.9.C.  437g. 

438(b).  and  Title  26.  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 


DATE  AND  TIME:  Thursday,  May  19. 1988. 
10:00  a.m. 

PLACE:  999  E  Street  NW..  Washington. 

DC.  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  Dates  for  Future  Meetings. 
Correction  and  Approval  of  Minutes. 
Eligibility  Report  for  Candidates  to  Receive 

Presidential  Primary  Matching  Funds. 
Draft  AO 1988-16— Michael  A.  Nemeroff  on 

behalf  of  the  American  Medical 

Association  and  the  American  Medical 

Political  Action  Committee. 
Draft  AO  1988-17— Paul  E.  Sullivan  on  behalf 

of  Election  Concepts,  Inc. 
Draft  AO  1988-18 — |ames  L  Singer  on  behalf 

of  Local  36,  Sheet  Metal  Workers 

International  Association,  AFL-<]IO. 
Status  of  Presidential  Audits. 
Routine  Administrative  Matters. 


PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Information  Officer. 

Telephone:  202-376-3155. 

MMy  W.  Dove. 

Administrative  Assistant 

(FR  Doc.  88-10794  Filed  S-IO-SS;  4:15  pm] 

MLLMQ  oooE  cris-ot-a 

FEDERAL  HOME  LOAN  MORTGAGE 

CORPORATION 

DATE  AND  TIME:  Monday,  Ma/ 16. 1988, 

2:00  p.m. 

PLACE:  1776  G  Street,  NW.,  Board  Room 

Third  Floor,  Washington,  DC  20006. 

STATUS:  Closed. 

CONTACT  PERSON  FOR  MORE 

mformation:  Keith  Earley  1759 
Business  Center  Drive,  P.O.  Box  4115 
Reston,  Virginia  22090,  (703)  759-8414. 

MATTERS  TO  BE  CONSIDERED: 

CLOSED— Minutes  of  April  19, 1968 

Board  of  Directors'  Meeting 
CLOSED— President's  Report 
CLOSED — Quarteriy  Dividend 

Date  sent  to  Fadnal  Register.  May  10, 198& 
Maud  Mater, 
Secretary. 

(FR  Doc.  88-10811  Filed  5-10-88: 5:01  pm] 

MLUNO  CODE  671S-01-H 

NATIONAL  CREDIT  UNION 

AUMIHII I RATIOW 

TIME  AND  DATE:  1:00  p.m..  Friday,  May 

20,1988. 

PLACE:  Augusta  Civic  Center,  Augusta. 

Maine  0433a 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Open 

Meeting. 

2.  Economic  Commentary. 

3.  Central  Liquidity  Facility  Report  and 

Review  of  CLF  Lending  Rate. 

4.  Insurance  Fund  Report 

5.  Interim  Final  Amendment  to  NCUA's 

Lending  Regulation,  Section  701.21. 
8.  Regulatory  Review  of  NCUA's  Rules  and 
Regulations: 

a.  Technical  Amendments  to  Section 
701.6(a),  Fees  Paid  by  Federal  credit 
unions,  and  Section  701.35(c),  Share, 
Share  Draft,  and  Share  Certificate 
Accounts. 

b.  Final  Amendment  to  Section  701.24, 
Refund  of  Interest. 

c.  Proposed  Amendment  to  Section  704. 
Corporate  Credit  Unions. 

7.  Legislative  Update. 


TIME  AND  date:  9:30  a.m.,  Wednesday, 
May  18. 1988. 

place:  Filene  Board  Room,  7th  Floor, 
1776  G  Street.  NW.,  Washington,  DC 
20456,  (202)  357-1100. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Closed 

Meeting. 

2.  Requests  for  Exemption  from  Section 

701.21(h)(2)(ii).  NCUA  Rules  and 
Regulations.  Closed  pursuant  to 
exemptions  (8)  and  (9)(A)(ii). 

3.  Appeal  from  a  Federal  Credit  Union 
,    regarding  Non-standard  Bylaw 

Amendment.  Closed  ptuvuant  to 
exemption  (8). 

4.  Board  Briefing.  Closed  pursuant  to 

exemption  (8). 

5.  Amendment  to  Delegations  of  Authority. 

Closed  pursuant  to  exemption  (2). 

FOR  MORE  INFORMATION  CONTACT  Becky 
Baker,  Secretary  of  the  Board, 
Telephone  (20^)  357-1100. 
Becky  Baker, 

S^retary  of  the  Board. 

(FR  Doc.  88-10913  Filed  5-11-88;  3:36  pm] 

MLUNO  CODE  7SW-ei-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  h4otice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  ttie 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewfiere  in  tt>e 
issue. 


DEPARTMENT  OF  COyMERCE 

Foreign-Trade  Zones  Board 

[Docket  21-8$] 

Foreign-Trade  Zone  50— Long  Beach, 
CA;  Appiication  for  Extension  of 
Subzone  Status  at  Toyota  Auto/Trucic 
Parts  Plant  (SZ  50A),  Long  Beach 

Correction 

In  notice  document  88-10017 
appearing  on  page  16178  in  the  issue  of 


Thursday,  May  5, 1988,  make  the 
following  corrections: 

1.  In  the  first  column,  in  the  second 
line,  'TFZ"  should  read  "FTZ". 

2.  In  the  second  column,  in  the  first 
complete  paragraph,  in  the  last  line, 
"experts"  should  read  "exports". 

3.  In  the  same  column,  in  the  third 
complete  paragraph,  in  the  third  line, 
"investigate"  was  misspelled. 

MLLINO  CODE  1SOS4>1-0 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Correction 

In  notice  document  88-8217  beginning 
on  page  12446  in  the  issue  of  Thursday, 
April  14, 1988,  make  the  following 
correction: 


On  page  12446,  in  the  second  column, 
in  the  second  paragraph,  in  the  third 
line,  "30  days"  should  read  "20  days". 


BRUNO  CODE  150S41-O 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Hnding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

Correction 

In  notice  document  88-10021  beginning 
on  page  16178  in  the  issue  of  Thursday, 
May  5, 1988,  make  the  following 
correction: 

The  tables  appearing  at  the  bottom  of 
page  16178  and  the  top  of  page  16179 
were  incorrect.  A  table  heading 
"Coimtervailing  Duty  Proceeding" 
should  have  appeared  above  the  last 
five  entries  on  page  16179.  The  tables 
are  corrected  to  read  as  follows: 


Anttdunipvig  duly  prec<6<Jno 


CvtHi  OnUm  WWdad  Catxm  SImI  P^ms  and  Tubn  Irom  T^wan 

Certain  WaUed  Caftxm  Steal  Standard  Pipes  and  Tube  Products  Irom  mda... 
Certain  WaUed  Cartxxi  Steal  Standard  Pipe  «id  Tube  Products  from  Turkey.. 

Prozan  Conoar*alion  Orange  Juica  trom  Bmil 

Iron  Conaatjction  Caslinya  from  Brazil , 

Iron  ConakvBtion  Cailinga  Irom  kvta.. 


I  Conakudian  Caaingi  from  the  People't  Republic  of  CNna. 
Impreaaion  Fabric  of  Man  Made  Flier  Irom  Japan_.___ 


Caat  Iron  Pipe  FiOirtQB  kom  Braal... 


Malaabia  Cast  Hon  Pipe  Finings  from  South  Koraa .. 

Ualaabla  Cast  kon  P^e  Fillings  kom  Tainan 

Piatable  Elecaic  Typeiwilers  from  Japan. 


Portland  Cawem.  0«iar  Than  WHile.  NonalaHsno  Pixlland  Cemem.  Irom  »ta  Dominica  Rapubic .. 
Tubaleaa  Steal  Oiac  Wtieala  fcom  Brazil ■    


Period 


05/01/87-04/30/88 
05/01/87-04/30/88 
05/01/87-04/30/88 
10/23/86-04/30/88 
05/01/87-04/30/88 
05/01/87-04/30/88 
05/01/87-04/30/88 
05/01/87-04/30/88 
05/01/87-04/30/88 
05/01/87-04/30/88 
05/01/87-04/30/88 
05/01/87-04/30/88 
05/01/87-04/30/88 
12/18/86-04/30/88 


Counlsrvaikng  duly  prooaadvig 

Period 

(W(A»  fmm  Mtr*io        

01/01/87-12/31/87 

Caranrie  Tie  feon  li«ic<>                                             

01  /01  /87-1 2/31  /87 

Cmimi  HMMy  itnn  r.on<iV(<io«  CasHiigt  from  Brazil .                                                                                                                                                           

01/01/87-12/31/87 

FfMtl  ywinia  AllMlir  nfmnHiA  h^m  (^trtWd                                              

01/01/87-12/31/87 

ViacDaa  Dayoi  Sl^M  ft^  fmni  nm^i^ii 

01/01/87-12/31/87 

Friday 

May  13,  19M 


Part  II 

Department  of 
Education _^ 

34  CFR  Part  36^  et  al. 
Rehabilitation  Services  Administration 
Programs;  Finai  Reguiations 


BUJMOCOOr  1S05-01-O 
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DEPARTMENT  OF  EDUCATION 

34  CH)  Parts  363, 365, 386, 369, 370, 
372. 374, 375,  378, 379,  365,  387,  388, 
389  and  390 


nwiaiMiuiuuii  svrvicvs  i 
Programs 

AOENCv:  Department  of  Education. 
ACnOfC  Final  regulations. 


:  The  Secretary  amends  the 
regulations  governing  a  variety  of 
programs  administered  by  the  I 

Rehabilitation  Services  Administration 
(RSA).  These  regulations  implement 
technical  amendments  to  the  Act  made 
by  Pub.  L  99-506.  the  Rehabilitation  Act 
Amendments  of  1986. 
fefKCTivc  DATE  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adioummentt.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  nnrrHEfi  mfomnation  contact: 
Albert  Rotundo,  Rehabilitation  Services 
Administration,  Department  of 
Education,  Switzer  Building.  Room  3222. 
M/S  2312.  Washington.  DC  20202,  (202) 
732-1397. 

•UPPLEMBITARV  IMrOWMATWM:  The 
Rehabilitation  Act  Amendments  of  1966 
included  a  number  of  changes  to 
reinforce  the  involvement  of  individuals 
with  handicaps  in  the  development  of 
policies  and  decisions  that  affect  them. 
The  amendments  also  strengthen  the 
involvement  of  the  private  sector  in  the 
delivery  of  services  and  placement  of  * 
individuals  with  handicaps  into 
competitive  employment  Significant 
changes  include: 

— State  Independent  Living  Council, 
Each  State  shall  establish  a  State 
independent  living  council  with  a 
majority  of  members  who  are 
individuals  with  handicaps  and  their 
parents  or  guardians.  The  State  must 
assure  it  will  consider  the  Council's 
recommendations  for  expanding  w 
modifying  services.  I 

— Independent  living  centers.  Each 
independent  living  center  shall  have  a 
governing  board  that  is  composed  of  a 
majority  of  individuals  with 
handicaps  and  that  is  the  principal 
governing  body  of  the  center. 
— Client  Assistance  Program  (CAP).  The 
Governor  is  precluded  from  changing 
the  designated  CAP  agency  except  for 
good  cause  and  only  after  notice  and 
opportimity  for  public  comment. 
— Rehabilitation  Training.  Grantees  or 
contractors  who  provide 
rehabilitation  training  shall  give  due 


regard  to  the  training  of  individuals 
with  handicaps  as  part  of  their  efforts 
to  increase  the  number  of  qualified 
personnel  available  to  provide 
rehabilitation  services. 
— Projects  with  Industry.  Grantees  are 
required  to  establish  business 
advisory  councils  to  identify  available 
jobs  within  the  community  and  to 
prescribe  training  programs  to  meet 
these  employment  needs. 

Waiver  of  Notice  of  Proposed 
Rulemaking 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232(b)(2KA}) 
and  the  Administrative  Procedure  Act  5 
U.S.C  553,  it  is  the  practice  (tf  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  Section  366.20(a)  is  a 
necessary  interpretative  rule  under  the 
Rehabilitation  Act  Amendments  of  1986. 
Except  for  this  section,  these  regulations 
incorporate  statutory  changes  only,  and 
public  conunent  could  have  no  effect  on 
these  changes.  Therefore,  the  Secretary 
has  determined  that  publication  of  a 
proposed  rule  is  not  required  under  5 
U.S.C.  553(b)(A)  and  is  unnecessary  and 
contrary  to  die  public  interest  under  5 
U.S.C.  553(b)(B). 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Regulatory  Flexibility  Act  Certificatioii 

The  Secretary  certifies  that  these 
regulations  contain  only  technical 
amendments  and  an  interpretative 
change  and  would  not  have  a  significant 
impact  on  any  entities. 

Intergovernmental  Review 

Parts  363  and  370  are  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objectijve  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  ^Mcific 
plans  and  actions  for  this  program. 


Uet  of  Subjects 

34  CFR  Part  363 

Education.  Grant  programs — 
education.  Vocational  rehabilitation. 

34  CFR  Part  365 

Education,  Grant  programs — 
education.  Grant  programs — social 
programs.  Vocational  rehabilitation. 

34  CFR  Part  X6 

Education.  Grant  programs — social 
programs,  Reporting  and  recordkeeping 
requirement  Vocational  rehabilitation. 

34CFRPart360 

Education.  Grant  programs — 
education.  Grant  programs — social 
programs.  Manpower  training  programs. 
Research.  Technical  assistance, 
Vocational  rehabilitation. 

34  CFR  Part  370 

Education.  Grant  programs — 
education.  Grant  programs — social 
programs.  Vocational  rehabilitation. 

34  CFR  Part  372 

Education.  Grant  programs — 
education.  Vocatidnal  rehabilitation. 

34  CFR  Part  374 

Education.  Grant  programs — 
education.  Vocational  rehabilitation. 

34  CFR  Part  375 

Education,  Grant  programs — social 
programs.  Vocational  rehabilitation. 

34  CFR  Part  378 

Education.  Grant  programs — social 
programs.  Vocational  rehabilitation. 

34  CFR  Part  379 

Business  and  industry,  Education, 
Reporting  and  recordkeeping 
requirements.  Grant  programs — social 
programs,  Vocational  rehabilitation. 

34  CFR  Part  385 

Education.  Grant  programs — 
education.  Vocational  rehabilitation. 

34  CFR  Part  387 

Education.  Grant  programs — 
education.  Vocational  rehabilitation. 

34  CFR  Part  388 

Education.  Grant  programs- 
education.  Vocational  rehabilitation. 

34  CFR  Part  389 

Education.  Grant  programs — 
education.  Vocational  rehabiUtation. 

34CFRPart390 

Education,  Grant  programs. 
Vocational  rehabilitation. 
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(Catakig  of  Federal  Domestic  AssisUnce  Na 
M.126,  Special  Pn^ects:  84.128.  RehabUitation 
Training:  84.132.  Oenten  for  Independent 
Living:  84.158,  Projects  With  Industry, 
84.128G,  Migratofy  Workers;  84.128.  Client 
Assistance  Program;  and,  84.128J.  Spedal 
Recreational  Programs) 

Dated:  March  17,  ISSa 
Wmiam  J.  BMUMtt. 
Secretary  of  Education. 

The  Secretary  amends  Parts  363.  365. 
366. 360.  370.  372. 374. 375.  378. 379. 365. 
387. 388. 389.  and  390  of  Title  34  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  363— THE  STATE  SUPPORTED 
EMPLOYMENT  SERVICES  PROGRAM 

1.  The  authority  citation  for  Part  363 
continues  to  read-as  follows: 

Authority:  29  U.S.C  795  j-q.  unless 
otherwise  noted. 

9363.7   [Amended] 

la.  In  S  363.7.  paragraph  (a)  is 
amended  by  removing  the  word  "and" 
at  the  end  of  (a)(2Hiv)  and  revising  the 
subparagraph  designations  in  (aH2)(v). 
"(V)".  "(vMA)".  'IvltB)".  and  "(vXC)"  to 
read  "(3)".  "(3Mi)".  "(3Kii)".  and 
"(3)(iii)".  respectively. 

PART  36fr-THE  STATE  INOEPENOENT 
UVINQ  REHABILITATION  SERVICE 
PROGRAM 

2.  The  authority  dtatioo  for  Part  S65  is 
revised  to  read  as  follows: 

Autfaoclty:  28  U.S.C  196^-6-1,  unless 
otherwiM  noted. 

2a.  In  Part  365,  remove  the  words 
"severely  handicapped  individuals"  and 
add.  in  their  place,  die  words 
"individuals  witfi  severe  handicaps"  in 
the  following  places: 

(a)  Section  365.2(a); 

(b)  Section  365.6  (a)  and  (b); 

(c)  Section  365.8  (a)  and  (b): 

(d)  Section  36S.9(b;^ 
(ej  Section  365.11; 

(f)  Section  365.12  (b).  (c).  and  (e): 

(g)  Section  365  J4: 

(h)  Section  365.37  (a)  and  (aX2) 
(i)  Section  366.40; 
(j)  Section  36&41; 
(k)  Section  365.42;  and 
(1)  Section  365.43. 

3.  In  Part  365,  remove  the  words  "a 
severely  handicapped  individual"  and 
add,  in  their  place,  the  words  "an 
individual  with  severe  handicaps"  in  the 
following  places: 

(a)  Section  365.33(a): 

(b)  Section  365.37(a]  (15).  fie),  and  (b): 
and 

Cc)  Section  365.38. 

4.  In  Part  365.  remove  the  wotds 
"severely  faaiuttcapped  intbvidaai"  and 
add,  in  their  place,  tiie  wmds 


"individual  with  severe  handicaps"  in 
the  following  places: 

(a)  Section  365.36  (a)  and_(c); 

(b)  Section  365.37(a);  and 

(c)  Section  385.38. 

5.  In  Part  365.  remove  the  word 
"which"  and  add.  in  its  place,  "that"  in 
the  following  places: 

(a)  Section  365.13; 

(b)  Section  365.37(a)(15); 

(c)  Section  365.42;  and 

(d)  Section  365.43. 

S  365.1    [Amended] 

6.  In  5  365.1.  in  paragraph  (c)(3)  the 
definitions  of  "Attendant  care,"  "Health 
maintenance." aad  the  first  definition  of 
"Independent  living  rehabilitation 
services, "  are  amended  by  removiiig  the 
words  "a  severely  handicapped 
individual"  and  adding,  in  their  place, 
the  words  "an  individual  with  severe 
handicaps":  the  second  definition  of 
"Independent  living  rehabilitation 
services"  is  amended  by  removing  the 
words  "severely  handicapped 
individuals"  and  adding,  in  their  place, 
the  words  "individuals  with  severe 
handicaps",  and  by  removing  the  words 
"severely  handicapped  individual"  in  (ii) 
and  adding,  in  their  place,  the  words 
"individual  with  severe  handicaps"; 
changing  the  heading  of  the  definition 
"Severely  handicapped  individual"  to 
"Individual  with  severe  handicaps";  and 
the  definition  of  "Transportation" \b 
amended  by  removing  the  words  "in 
connection  with  a  severely  handicapped 
individual's"  and  adding,  in  their  place, 
the  words  "by  an  individual  with  severe 
handicaps  in  connection  with". 

7.  In  9  365.9.  paragraph  (a)  is  amended 
by  revising  the  first  two  sentences  and 
the  authority  citation  to  read  as  follows: 

9365.9  Stale  piM  and  policy  devetopment 

(a)  Advisory  committee.  The  State 
plan  must  assure  that  the  State  unit 
organizes  a  committee  of  persons  with 
severe  handicaps,  which  may  include 
their  parents  or  guardians  as  necessary, 
to  consult  on  a  continuing  basis  in  the 
initial  development  and  periodic 
revision  of  the  State  plan.  The  members 
of  the  advisory  committee  must  serve  on 
a  rotating  basis  after  persons  with 
severe  handicaps  in  the  State  have  been 
provided  an  opportunity  to  suggest  those 
individuals  considered  by  them  to  be 
best  qualified  to  represent  individuals 
with  severe  handicaps  in  need  of 
independent  Uving  services.  *  *  • 
***** 

(Authority:  Sma.  12(c)  aad  7Q6(a)(8)  of  the 
Act:  29  U.S.C.  711(c)  and  796(a)) 

9366.10  [Amended] 

8.  The.autfaority  citation  for  i  365.10  is 
revised  to  read  as  follows: 


(Authority:  Sec.  705(a)(7)  of  the  Act;  29  U.S.C 
79Bd(aK7)) 

9365.12   [Amended] 

9.  The  authority  citation  for  9  365.12  is 
revised  to  read  as  follows: 

(Authority:  Sees.  12(c),  70S(a)(g),  and 
705(aK3MA)  of  the  Act:  29  U.S.C.  711(c). 
796d(a)(9)  and  7g6d(a)(3MA)) 

10.  A  new  9  365.16  is  added  under 
State  Plan  Content:  Administration  in 
Subpart  B  to  read  as  follows: 

9365.16    State  Independent  Nvtng  coundL 

(a)  Each  State  must  establish  a  State 
independent  living  council  that  meets 
the  requirements  of  section  706  of  the 
Act 

(b)  The  State  plan  must  assure  that 
the  State  unit  considers  the 
recommendations  of  the  State 
independent  living  council  in 
determining  how  independent  living 
services  provided  under  this  part  will  be 
expanded  or  modified. 

(Authority:  Sees.  705(a)(5)  and  706  of  the  Act; 
29  U.S.C.  706d(a)(5)  and  796d-l) 

9366.30   [Amended] 

11.  In  9  365.30,  remove  the  words 
"severely  handicapped  persons"  and 
add,  in  their  place,  the  words  "persons 
with  severe  handicaps". 

9365.32   [Amended] 

12.  In  9  365.32,  paragraph  (a)  is 
amended  by  removing  the  words 
"severely  handicapped  person"  and 
adding,  in  their  place,  the  words  "person 
with  severe  handicaps". 

9365.34   [Amended] 

13.  In  9  365.34,  the  first  sentence  is 
amended  by  removing  the  words 
"groups  of  and  by  removing  the  word 
"when"  and  adding,  in  its  place,  the 
word  "ir. 

14.  The  authority  citation  for  9  365.36 
is  revised  to  read  as  follows: 

(Authority:  Sec*.  12(c],  70S(a)(4),  and  705(a)(S) 
of  the  Act:  28  U.S.C.  711(cl.  796d(a}(4)  and 
796d(a)(8)) 

15.  Section  365.37  is  amended  by 
revising  paragraph  (a)  (8),  (9),  and  (10) 
and  in  paragraph  (b)  removing  "1361" 
and  adding,  in  its  place  "361"  to  read  as 
follows: 

9365.37   Scope  of  State  unit  program; 


lOf  Inrtlvlrtuels 

(a)*** 

(8)  Recreational  services; 

(9)  Services  to  family  members  of  an 
individual  with  severe  handicaps  if 
necessary  for  improving  the  individual's 
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ability  to  live  and  function  more 
independently,  or  the  individual's  ability 
to  engage  or  continue  in  employment; 

(10)  Vocational  and  other  training 
services,  including  personal  and 
vocational  adjustment  when  necessary 
for  improving  the  ability  of  an  individual 
with  severe  handicaps  to  live  and 
function  more  independently,  or  his  or 
her  ability  to  engage  or  continue  in 
employment;  ! 

***** 

16.  The  heading  for  S  365.42  is  revised 
to  read  as  follows: 


§36&42    Scop* of  State  unit  program: 
FacWttos  and  aervteea  for  group*  of 
Individuals  wttti  ••ver*  handicap*. 


9365.44    (Ain*nd*dl 

17.  In  S  365.44.  paragraph  (b)  is 
amended  by  removing  the  word 
"Where"  and  adding,  in  its  place,  thfe 
word  "If. 

PART  36«— CEHTERS  FOR 
INDEPENDENT  UVING 


la  The  authority  citation  for  Part  366 
is  revised  to  read  as  follows: 

Authority:  29  U.S.C  711(g)  and  79e(e). 
unless  otherwise  noted. 


S  366.2    [Ani*nd*d] 


k 


19.  In  i  366.2,  paragraph  (b)  is 
amended  by  removing  the  word  "six" 
both  times  it  appears  and  adding,  in  its 
place,  the  word  "three". 

2a  In  S  366.4,  paragraph  (b)  is 
amended  by  revising  the  definitions  to 
read  as  follows: 

9366j4    What  doflnWons apply  to  tMs 


(b)  Hie  following  definitions  also 
apply  to  the  Centers  for  Independent 
Living  Program — 

"Center  for  independent  living"  means 
a  program  of  services  or  a  facility  that 
offers  a  combination  of  independent 
living  services  for  individuals  with 
severe  handicaps  or  groups  of 
individuals  with  severe  handicaps  such 
as: 

(1)  Intake  counseling  to  determine  the 
need  of  an  individual  with  severe 
handicaps  for  specific  independent 
living  services:  *  *  * 

(7)  Housing,  recreation,  and 
transportation  referral  and  assistance; 

(8)  Surveys,  directories,  and  other 
activities  to  identify  appropriate 
housing,  recreational  opportunities,  and 
accessible  transportation  and  other 
support  services;  *  *  * 

(12)  Individual  and  group  social  and 
recreational  services;  *  *  * 


(14)  Other  programs  and  services 
necessary  to  provide  resources,  training, 
counseling,  services  or  other  assistance 
of  substantial  benefit  in  promoting  the 
independence,  productivity,  and  quality 
of  life  for  individuals  with  severe 
handicaps. 

(Authority:  Sec  711(c)  of  the  Act;  29  U.S.C. 
7966(0)) 

"Designated  State  imit"  or 
"designated  State  vocational 
rehabilitation  unit"  meanq  either 

(1)  The  State  agency  vocational 
rehabilitation  bureau,  division,  or  other 
organizational  unit  that  is  primarily 
concerned  with  vocational  rehabilitation 
or  vocational  and  other  rehabilitation  of 
individoals  with  handicaps  and  that  is 
responsible  for  the  administration  of  the 
vocational  rehabilitation  program  of  the 
State  agency;  or 

(2)  The  independent  State 
commission,  board,  or  other  agency  that 
has  vocational  rehabilitation,  or 
vocational  and  other  rehabilitation  as  its 
primary  function. 

(Authority:  Sec  7(3)  of  the  Act;  29  U.S.C. 
706(3)) 

"Individual  with  severe  handicaps" 
means  an  individual  whose  ability  to 
function  independently  in  family  or 
community,  or  whose  ability  to  engage 
or  continue  in  employment  is  so  limited 
by  the  severity  of  his  or  her  physical  or 
mental  disability  that  independent  living 
rehabilitation  services  are  required  in 
order  to  achieve  a  greater  level  of 
independence  in  functioning  in  family  or 
community  or  engaging  or  continuing  in 
employment.  Independent  living 
rehabilitation  services  needed  by  an 
individual  with  severe  handicaps  are 
appreciably  more  costly  and  of 
appreciably  greater  duration  than 
vocational  rehabilitation  services  that 
might  be  provided  under  34  CFR  Part 
361. 

(Authority:  Sec  702(a)  of  the  Act  29  U.S.C 

796a(a)) 

21.  Section  366.20  is  amended  by 
redesignating  paragraph  (a)  as 
paragraph  (b),  paragraph  (b)  as 
paragraph  (c),  and  paragraph  (c)  as 
paragraph  (d)  respectively,  removing  the 
words  "handicapped  individuals"  firom 
redesignated  paragraphs  (b),  (c)  and 
(d)(7]  and  adding,  in  dieir  place,  the 
words  "individuals  with  handicaps", 
adding  a  new  paragraph  (a)  and  revising 
redesignated  paragraphs  (d),  (d)(1).  and 
(d)(6)  to  read  as  follows: 

§366.20    What ar* th* application 
r*c|ulr*n)*nts7 

***** 

(a)  An  assurance  that  the  center  will 
have  a  board  that  is  composed  of  a 


majority  of  individuals  with  handicaps 
and  that  is  the  principal  governing  body 
of  the  center, 

***** 

(d)  A  description  of  an  annual 
evaluation  plan  that  contains,  at  a 
minimum,  the  following  elements: 

(1)  The  numbers  and  types  of 
individuals  with  handicaps  that  were 
assisted. 
***** 

(6)  How  services  provided  contributed 
to  the  maintenance  of  or  the  increased 
independence  of  individuals  with 
handicaps  that  were  assisted. 


§366.31    [AmwidMl] 

22.  Section  366.31  is  amended  by 
removing  the  words  "severely 
handicapped  individuals"  in  paragraph 
(a)(2)  and  adding,  in  their  place,  the 
words  "individuals  with  severe 
handicaps",  removing  the  words 
"Handicapped  persons"  in  paragraphs 
(b)(2)(v)(C)  and  {d)(2)(iv)(C)  and  adding, 
in  their  place,  the  words  "Persons  with 
handicaps",  and  removing  the  words 
"severely  handicapped  persons"  in 
paragraphs  (e),  (e)(1),  and  (e)(2)  and 
adding,  in  their  place,  the  words 
"persons  with  severe  handicaps". 

23.  A  new  {  366.43  is  added  to  read  as 
follows: 

§366.43    Whatar*th*r*porting 
r*<|uir*ni*nts7 

Beginning  in  fiscal  year  1989  each 
grantee  shall  report  to  the  Secretary  at 
the  end  of  each  project  year  the  extent 
to  which  it  is  in  compliance  with 
program  evaluation  standards 
developed  in  accordance  with  sections 
711(e)(1)  and  711(f)(1)  of  the  Act. 

(Authority:  Sees.  711(e)  and  711(f)  of  the  Act: 
29  U.aC.  796e(e)  and  7g6e(f)) 

PART  369— VOCATIONAL 
REHABILITATION  SERVICE 
PROJECTS 

24.  The  authority  citation  for  Part  369 
is  revised  to  read  as  follows: 

Authority:  29  U.S.C.  711(c).  732,  750.  775. 
777(a)(1).  777(aM3).  777(b).  777f  and  795g. 
unless  otherwise  noted. 

25.  In  Part  360.  remove  the  words 
"handicapped  individuals"  and  add.  In 
their  place,  the  words  "individuals  with 
handicaps"  in  the  following  places: 

(a)  Section  3e9.1(a); 

(b)  Section  360.2  (c).  (d).  and  (gj; 

(c)  Section  369.43: 

(d)  Section  369.44(b):  and 

(e)  Section  369.48. 

26.  In  {  369.1.  paragraph  (b)  is 
amended  by  revising  (b)(1).  (b)(3).  <b)(4), 
(b)(5).  and  (b)(7)  to  read  as  follows: 


§360.1    Wtal  are  ttw  Vocational 
Watiabmatlon  Sarvic*  Pro^scts? 
*        *        *        *        * 

(1)  Vocational  Rehabilitation  Service 
Projects  for  American  Indians  with 
Handicaps  (34  CFR  Part  371). 

(3)  Special  Projects  and 
Demonstrations  for  Providing 
Vocational  Rehabilitation  Services  to 
Individuals  with  Severe  Handicaps  (34 
CFR  Part  373). 

(4)  Special  Projects  and 
Demonstrations  for  Making  Recreational 
Activities  Accessible  to  Individuals  with 
Handicaps  (34  CFR  Part  374). 

(5)  Vocational  Rehabilitation  Service 
Projects  for  Migratory  Agricultural  and 
Seasonal  Farmworkers  with  Handicaps 
(34  CFR  Part  375). 

(7)  Projects  for  Initiating  Special 
Recreation  Programs  for  Individuals 
with  Handicaps  (34  CFR  Part  378). 

27.  Section  369.2  is  amended  by 
revising  paragraphs  (a),  (e)  and  (f)  and 
the  headings  of  paragraphs  (c)  and  (d)  to 
read  as  follows: 

§369.2    Whols*lglblafer«ssl*tanc* 
und*r  th*s*  programs? 

(a)  Vocational  Rehabilitation  Service 
Ptojects  for  American  Indians  with 
Handicaps.  Governing  bodies  of  Indian 
tribes  and  consortia  of  those  governing 
bodies  located  on  Federal  and  State 
reservations  are  eligible  for  assistance 
to  support  projects  for  providing 
vocational  rehabilitation  services  to 
American  Indians  with  handicaps. 
(Authority:  Sec.  130  of  the  Act;  29  U.S.C.  750) 

(c)  Special  Projects  and 
Demonstrations  for  Providing 
Vocational  Rehabilitation  Services  to 
Individuals  with  Severe 
Handicaps.  •  *  * 

(d)  Special  Projects  and 
Demonstrations  for  Making 
Recreational  Activities  Accessible  to 
Individuals  with  Handicaps.  *  *  * 

(e)  Vocational  Rehabilitation  Service 
Projects  for  Migratory  Agricultural 
Workers  and  Seasonal  Farmworkers 
with  Handicaps.  State  vocational 
rehabilitation  agencies  or:  local  agencies 
administering  vocational  rehabilitation 
programs  under  written  agreements  with 
State  agencies  are  eligible  for  assistance 
to  support  projects  for  providing 
vocational  rehabilitation  services  to 
migratory  agricultural  workers  or 
seasonal  farmworkers  with  handicaps. 
(Authority:  Sec  312  of  the  A$«  9  U&JC 

77nb))  V-^';    ': 


(f)  Injects  for  Initiating  ^)ecial 
Recreation  Programs  for  Individuals 
with  Handicaps.  State  and  other  public 
agencies  and  private  nonprofit  agencies 
and  organizations  are  eligible  for 
assistance  to  support  projects  for 
initiating  special  recreation  programs  for 
individuals  with  handicaps. 
•       *       •       •       • 

28.  In  §  369.4.  paragraph  (b)  is 
amended  by  removing  the  headings  of 
the  definitions  for  "Handicapped 
individuar  and  "Severely  handicapped 
individual  and  adding,  in  their  place, 
the  headings,  "Individual  with 
handicaps"  and  "Individual  with  severe 
handicaps",  respectively,  and  placing 
the  revised  definitions  in  correct 
alphabetical  order,  removing  the 
alphabetical  designations  (c)  tlirough  (s) 
under  the  definition  of  "Physical  and 
mental  restoration  services"  and 
adding,  in  their  place,  the  numerical 
designations  (3)  through  (19),  removing 
the  numerical  designations  (i)  through 
(xiv)  under  the  first  definition  of 
"  Vocational  rehabilitation  services" 
and  adding,  in  their  place,  the  numerical 
designations  (1)  tiirough  (14).  removing 
the  word  "and"  following  redesignated 
(14),  and  revising  the  heading  of  the 
definition  "Act",  the  intit>ductory  text  of 
"Individual  with  severe  handicaps", 
introductory  text  and  paragraph  (12)  of 
"Rehabilitation  facility",  paragraph  (1) 
of  "State  unit",  and  in  Uie  first  definition 
of  "Vocational rehabilitation  services" 
by  revising  the  introductory  text  and 
paragraphs  (2).  (7),  (15)  and  (16).  and  in 
the  second  definition  of  "Vocational 
rehabilitation  services",  by  revising  the 
introductory  text  and  paragraphs  (1). 
and  (4)  to  read  as  follows: 

§369.4    What  definitions  apply  to  tti*** 


(b)  •  *  * 
"Act 


"Individual  with  handicaps"  *  *  * 
"Individual  with  severe  handicaps" 

means  an  individual  with 

handicaps:  •  •  • 

***** 

"Rehabilitation  facility"  means  a 
facility  that  is  operated  for  the  primary 
purpose  of  providing  vocational 
rehabilitation  services  to  individuals 
with  handicaps,  and  that  provides  singly 
or  in  combination  one  or  more  of  the 
following  services  for  individuals  with 
handicaps: 
***** 

(12)  Transitional  or  extended 
employment  for  those  individuals  with 
handicaps  who  cannot  be  readily    - 


absorbed  in  the  competitive  labor 
market  • 


'State  unit. "  'State  vocational 
rehabilitation  unit"ot  "designated  State 
unit"  means  either 

(1)  The  State  agency  vocational 
rehabilitation  bureau,  division,  or  other 
organizational  unit  that  is  primarily 
concerned  with  vocational  rehabilitation 
or  vocational  and  other  rehabilitation  of 
individuals  with  handicaps  and  Ihat  is 
responsible  for  the  administration  of  the 
vocational  rehabilitation  program  of  the 
State  agency;  or 

"Vocational  rehabilitation  services  " 
when  provided  to  an  individual  means: 

(2)  Counseling  and  guidance,  including 
personal  adjustment  counseling,  to 
maintain  a  counseling  relationship 
throughout  a  program  of  services  for 
individuals  with  handicaps,  and  referral 
necessary  to  help  individuals  widi 
handicaps  secure  needed  services  from 
other  agencies; 
***** 

(7)  Services  to  family  members  of  an 
individual  with  handicaps  if  necessary 
to  the  vocational  rehabilitation  of  the 
individual  with  handicaps; 

***** 

(15)  Rehabilitation  engineering 
services;  and 

(16)  Other  goods  and  services  that  can 
reasonably  be  expected  to  benefit  an 
individual  with  handicaps  in  terms  of 
employability. 
***** 

"Vocational  rehabilitation  services  " 
when  provided  for  the  benefit  of  groups 
of  individuals,  also  means: 

(1)  In  the  case  of  any  type  of  small 
business  enterprise  operated  by 
individuals  with  severe  handicaps  under 
the  supervision  of  the  State  unit, 
management  services,  and  supervision 
and  acquisition  of  vending  facilities  or 
other  equipment,  and  initial  stocks  and 
supplies; 
***** 

(4)  The  provision  of  other  facilities 
and  services,  including  services 
provided  at  rehabilitation  facilities,  that 
promise  to  contribute  substantially  to 
the  rehabilitation  of  a  group  of 
individuals  but  that  are  not  related 
directly  to  the  individualized  written 
rehabilitation  program  of  any  one 

individual  with  handicaps; 

*      '  *        *      '  *        *      '  ■ 

29.  Ill  i  369.31.  paragraphs  (a)  and  (b) 
are  amended  by  removing  the  -words 
"Handioepped  persons"  in  (aK2Kv)(A) ' 
and  (b)(2)(iv)(A)  and  adding,  in  their 
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place,  the  wofds  "Peraons  with 
handicaps". 

30.  The  title  of  1 36042  is  revised  to 
read  as  follows: 


specW  repuhwiMnts  affect 


}  3ea.42  Vnwt 
provision  of 
handteapsT 


{389143    [Amendadl  | 

31.  Section  i  360.43  is  amended  by 
removing  the  words  "handicapped 
individuals"  and  adding,  in  their  place, 
the  words  "individuals  with  handicaps". 

I36M4   (Amended! 

32.  In  {  360.44.  paragraph  (b)  is 
amended  by  removing  the  words 
"handicapi;>(ed  individuals"  and  adding, 
in  their  place,  the  words  "individoals 
with  handicaps". 

{389.46    (Amended) 

33.  Section  360.46  is  amended  by 
reoMnring  the  word  "When"  and  adding, 
in  its  place,  the  wcvd  "IT  and  removing 
the  words  "handicapped  persons  or 
other  representatives  of  handicapped 
individuals"  and  adding,  in  their  place, 
the  words  "persons  with  handicaps  or 
their  representatives". 


{36048   (Amended] 

34.  Section  360.48  is  amended  by 
removing  the  word  "When"  and  adding, 
in  its  place,  the  word  "If'  and  removing 
the  words  "handicapped  individuals" 
and  adding,  in  their  place,  the  words 
"individuals  with  handicaps".        | 

PART  370-CUENT  ASSISTANCE 
PROGRAM 

35.  The  authority  citation  for  Part  370 
is  revised  to  read  Ss  follows: 

AudMxity:  29  U.S.C  732.  unless  otlierwise 
noted 

36.  In  Part  370,  remove  the  words 
"handicapped  individuals"  and  add,  in 
their  place,  the  words  "individuals  with 
handicaps"  in  the  following  places: 

(a)  Section  370.2  (d]  and  (e): 

(b)  Section  37aiO(e): 

(c)  Section  370.20(b)(1):  and 

(d)  Section  37a4e. 

37.  Section  370.1  is  revised  to  read  as 
follows: 


{37ai    WiMllelheClent 


The  purpose  of  this  program  is^ 

(a)  To  provide  assistance  in  informing 
and  advising  clients  and  client 
applicants  of  all  available  benefits     ■ 
under  the  Act  I 

(b)  If  requested  by  clients  and  dient 
applicants,  to  assist  them  in  their 
relationships  with  projects,  programs, 
and  {adlities  providing  services  to  them 
under  die  Act;  and 


(c)  To  provide  information  on 
available  services  under  the  Act  to  any 
individual  with  handicaps  in  the  State. 

(Authority:  Sea  112(a)  of  fte  Act;  29  US.C 
732(a}) 

38.  Section  370.2  is  amended  by 
revising  paragraph  (d),  redesignating 
paragsaph  (e)  as  paragraph  (f),  and 
adding  a  new  paragraph  (e)  to  read  as 
follows: 


WholsslsMe  for  an 


{370.2 


(d)  The  Governor  may.  in  the  initial 
dnignation.  designate  an  agency  which 
provides  treatment,  **  * 

•  •       •       *       • 

(e)  The  Governor  shall  not  change  the 
designated  agency  without  good  cause, 
and  only  after  providing  notice  and  an 
opportimity  for  public  comment  on  the 
proposed  redesignation. 

*  •       •       •       • 

30.  The  note  following  1 370.4  is 
revised  to  read  as  follows: 

(Note:  Any  funds  made  available  to  a  State 
under  this  program  tliat  are  transferred  by  a 
State  to  a  designated  agency  do  not  comprise 
a  sabffvnt  as  that  teim  is  defined  in  34  CFR 
77.1.  The  deaignatad  agency  is  not.  ttieiefore. 
in  tiieae  drcunistances  a  sutigrantee  as  tiut 
term  is  defined  in  tiiat  section). 

4a  Section  370.10  is  amended  by 
removing  the  word  "and"  after  the 
semicolon  in  paragraph  (e),  removing 
the  period  at  the  end  of  paragraph  (f) 
and  adding,  in  it9  place  ";  and",  and 
adding  a  new  paragraph  (g)  to  read  as 
follows: 

{370.10   WliatUndsofactlvKtosdoMttM 
Secretary  assist  under  ttils  program? 

***** 

(g)  Providing  information  on  available 
services  under  the  Act  to  any  individual 
with  disabilities  in  the  State. 
(Authority:  Sec.  112  of  the  Act:  29  U3.C  732) 

41.  Section  370.30  is  amended  by 
revising  paragraphs  (a)  and  (b), 
removing  paragraphs  (c)  and  (d),  adding 
a  new  paragraph  (c).  and  redesignating 
paragraph  (e)  as  paragraph  (d)  to  read 
as  follows: 

{37030    How  does  the  Secretary  alocat* 
funds? 

(a)(1)  The  Secretary  allocates  the 
funds  avaflable  under  this  part  for  any 
fiscal  year  to  the  States  on  the  basis  of 
the  relative  population  of  each  State. 
The  Secretary  allocates  at  least  $5a000 
to  each  State,  unless  the  provisions  of 
section  112(e)(1)(D)  of  the  Act  which 
provide  for  increasing  the  minimum 
allotment,  ac«  applicable. 

(b)  The  Secretary  allocates  t3OJ00O 
each  to  American  Samoa,  Guam,  the 


Virgin  Islands,  the  Northern  Mariana 
Islands,  and  die  l^st  Territory  of  the 
Pacific  Islands,  unless  the  provisions  of 
section  112(e)(1)(D)  of  die  Act  are 
applicable. 

(c)  Unless  prohibited  or  otherwise 
provided  by  State  law.  the  Secretary 
pays  to  the  designated  agency,  from  the 
State  allotment  under  paragraph  (a)  or 
(b)  of  this  section,  the  amount  specified 
in  the  State's  approved  request  In  all 
cases,  however,  the  State  remains  the 
grantee. 


{370i41 

42.  In  S  37041.  paragrai^  (a)  is 
nmitwiti  by  removing  the  words  **.  or 
receive  benefits  of  any  kind  dbecdy  or 
indirecdy  tram,". 

PART  372-COMPREHEIISIVE 
REHABILITATION  CENTERS 

43.  The  authority  citation  for  Part  372 
is  revised  to  read  as  follows: 

Audiority:  29  U.S.C  711(c)  and  775.  unless 
otherwise  noted 

44.  In  Part  372.  remove  the  words 
"handicapped  peraons"  and  add.  in  their 
place,  the  words  "peraons  with 
handicaps'*  in  the  following  places: 

(a)  Section  372.1; 

(b)  Section  37Z4(b)(l); 

(c)  Section  372.10;  and 

(d)  Section  372.42  (b)  and  (d). 

{372.2    (Amended] 

45.  In  S  372.2,  paragraph  (b)  is 
amended  by  removing  the  word  "which" 
and  adding,  in  its  place,  the  word  "that". 

{372.4    (Amended] 

46.  In  S  372.4,  paragraph  (b)  is 
amended  by  removing  the  word  "which" 
in  (b)(1)  and  adding,  in  its  place,  the 
word  "that",,  and  removing  the  words 
"Handicapped  peraon"  in  (b)(2)  and 
adding,  in  dieir  place,  the  words 
"Peraons  with  handicaps". 

47.  The  title  of  Part  374  is  revised  to 
read  as  follows: 

PART  374-9PECIAL  PROJECTS  AND 
DEMONSTRATlOliB  FOR  MAKINQ 
RECREATIONAL  ACnvmES 
ACCESSIBLE  TO  INDIVIDUALS  WITH 
HANDICAPS 

ifl.  The  authority  citation  for  Part  374 
is  revised  to  read  as  follows: 

Audiority:  29  US.C  711(c)  and  777a(a)(3). 
unless  otlierwisa  noted 

40.  In  Part  374,  remove  the  words 
"handicapped  individuals"  and  add,  in 
their  place,  the  words  "individuals  with 
handicaps"  in  the  following  places: 

(a)  Section  374.1: 


(b)  Section  374.10(a):  and 

(c)  Section  374.30  (f)(1),  fg)(l),  (g)(2)(i), 
(g)(2)(ii),  (g)(2Kiv),  and  (g)(2)(v). 

50.  In  S  374.1,  the  section  heading  is 
revised  to  read  as  follows: 

{374.1    What  Is  the  program  of  special 
protects  snd  demonstrations  for  making 
recreeUonalacthfltleeaccessfcleto 
IndMdusIs  wMh  handteaps? 
***** 

51.  In  {  374.10,  paragraph  (b)  is 
amended  by  removing  the  word 
"recreation"  and  adding,  in  its  place,  the 
word  "recreational"  wherever  it 
appears,  and  paragraph  (c)  is  revised  to 
relid  as  follows: 

{374.10    WtMt  types  of  proiecta  are 
authorized  under  this  program? 
***** 

'(c)  Projects  must  demonstrate 
innovative  ways  in  which  recreational 
services  and  activities  can  be  made  fully 
accessible  to  individuals  with 
handicaps,  with  special  emphasis  on 
those  who  have  the  most  severe 
handicaps. 

(Authority:  Sec  311(a)(3)  of  the  Act;  29  U.S.C. 
777a(a)(3)) 

{374.30   (Amended] 

^2.  In  S  374.30,  paragraph  (f)  is 
amended  by  removing  the  word 
"Recreation"  in  (f)(2)  and  adding,  in  its 
place,  the  word  "Recreational". 

S3.  Section  374.42  is  revised  to  read  as 
follows: 

{37442   WhM  are  the  special 
requirements  affecting  the  scheduing  of 
recreatianal  activities  within  s  proiect? 

The  scheduling  of  recreational 
activities  must  be  arranged  so  as  not  to 
-interfere  with  attendance  at  work  or 
school  by  an  individual  with  handicaps. 

(Authority:  Sees.  12(c)  and  311(a)(3)  of  the 
Act;  29  U.S.C.  ni(c)  and  777a(a)(3)) 

jS4-  The  tide  of  Part  375  is  revised  to 
read  as  follows: 

PART  37&-VOCATIONAL 
REHABILITATION  SERVICE 
PROJECTS  PROGRAM  FOR 
MIGRATORY  AGRICULTURAL  AND 
SEASONAL  FARMWORKERS  WITH 
HANDICAPS 

55.  The  authority  citation  for  Part  375 
is  revised  to  read  as  follows: 

Authority:  29  U.S.C  711(c)  and  777b,  unless 
otherwise  noted 

56.  Section  375.1  is  revised  to  read  as 
follows: 
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{37S.1    What  Is  the  Vocational 
RehabHHation  Service  Proiecta  Program  for 
Migratory  Agricultural  and  Seasonal 
Farmwortcers  with  Handicapc? 

This  program  is  designed  to  provide 
financial  assistance  to  projects  for 
providing  vocational  rehabilitation 
services  to  migratory  agricultural 
workera  or  seasonal  farmworkera  with 
handicaps. 

(Authority:  Sec  321  of  Act  29  US.C  777b) 

{375.4    [Amended] 

57.  In  {  375.4,  paragraph  (b)(1)  is 
amended  by  removing  the  word 
"handicapped"  both  times  it  appeara, 
and  by  adding  the  words  "with 
handicaps"  after  the  word  farmworker 
both  times  it  appeara. 

{37S.10    (Amended] 

58.  Section  375.10  is  amended  by 
removing  the  words  "handicapped 
individuals"  and  adding,  in  their  place, 
the  words  "individuals  with  handicaps", 
removing  the  word  "where",  and  adding, 
in  its  place,  the  word  "if,  and  removing 
the  words  "handicapped  migratory 
agricultural  worker  or  seasonal 
farmworker"  and  adding,  in  their  place, 
the  words  "migratory  agricultural 
worker  or  seasonal  farmworker  with 
handicaps". 

{375.41    (Amended] 

59.  In  {  375.41,  paragraph  (a)  is 
amended  by  removing  the  word 
"handicapped",  adding  the  words  "witii 
handicaps"  after  the  word 
"farmworkera",  and  removing  the  word 
"when"  and  adding,  in  its  place,  the 
word  "ir*:  paragraph  (b)  is  amended  by 
removing  the  words  "handicapped 
individuals"  and  adding,  in  their  place, 
the  words  "individuals  with  handicaps". 

60.  The  tide  of  Part  378  is  revised  to 
read  as  follows: 

PART  378-PROJECTS  FOR 
INITIATING  SPECIAL  RECREATIONAL 
PROGRAMS  FOR  INDIVIDUALS  WITH 
HANDICAPS 

61.  The  audiority  citation  for  Part  378 
is  revised  to  read  as  follows: 

Authority:  29  U.S.C.  711(c)  and  777(f). 
unless  otherwise  noted 

62.  Section  378.1  is  revised  to  read  as 
follows: 

{378.1    WhetlstheprogrsmofProlects 
for  Inltlstlna  Ooeclsl  nscf— Uoiii  ' 
rar  NHiiviuuHe  wnn  nanoicapsr 

This  program  is  designed  to  initiate 
special  programs  to  provide  individuals 
with  handicaps  with  recreational 
activities  and  related  experiences  that 
can  be  expected  to  aid  in  their  mobility, 
socialization,  independence,  and 
community  integration. 


(Authority:  Sec.  31«  of  the  Act  29  U.S.a 
711(c)  and  777(f)) 

63.  Section  378.2  is  revised  to  read  as 
follows: 

{378.2    Who  Is  eltgttile  for  assistance 
under  this  program? 

Applications  may  be  made  by  State 
and  other  public  agencies  and  private 
nonprofit  agencies  and  organizations. 

(Authority:  Sees.  12(e)  and  316  of  the  Act:  29 
U.S.C.  711(c)  and  777(f)) 

64.  In  S  378.10,  paragraphs  (a)  and  (b) 
are  revised,  the  word  "and"  is  removed 
at  the  end  of  paragraph  (b)(4),  the  period 
is  removed  at  the  end  of  paragraph 
(b)(5)  and  the  word  ";  and"  added  in  its 
place,  and  a  new  paragraph  (b)(6)  is 
added  to  read  as  follows: 

{378.10    What typea Of  Proiecta ars 
authorized  under  ttiis  program? 

(a)  This  program  supports  projects 
that  initiate  programs  of  recreational 
services  and  related  experiences  for 
individuals  with  handicaps. 

(b)  Activities  carried  out  under  Uiis 
program  must  include  as  broad  a  range 
of  recreational  activities  as  is 
appropriate  to  the  geographical  area, 
including  indoor  and  outdoor 
recreational  activities;  competitive, 
active,  and  quiet  recreational  activities; 
social  activities;  and  recreational 
activities  related  to  the  fine  arts.  These 
activities  may  include,  but  are  not 
limited  to,  arts,  music,  handicrafts, 
homemaking,  camping,  dance,  drama,  4- 
H  activities,  fitness,  scouting,  physical 
education  and  sports,  swimming,  travel, 
leisure  education,  leisure  networking, 
leisure  resource  development,  and 
related  recreational  activities 
designed — 
***** 

(6)  To  promote  the  independence  end 
community  integration  of  individuals 
with  handicaps. 

{378J1    (Amended] 

65.  Section  37&31  is  amended  by 
removing  the  words  "handicapped 
individuals"  and  adding,  in  their  place, . 
the  words  "individuals  with  handicaps" 
in  the  following  places: 

(a)  Section  378.31(f)(2)(i);  and 

(b)  Section  37a31(g)(l),  (g)(2)(i). 
(g)(2)(ii),  and  (g)(2)(iv). 

66.  Section  378.42  is  revised  to  read  as 
follows: 


{378.42   Whatarotti 

requlrsmsnts  sffscting  ttis  sdieduNng  of 

••uwnionai  ■cuviiwa  wiiimi  a  proiecrr 

The  schedule  of  recreational  activities 
must  be  arranged  so  as  not  to  interfere 
with  the  attendance  of  an  individual 
with  handicaps  at  work  or  school. 
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(Authority:  Sec  316  of  the  Act:  29  U.S.C 
777(f)) 

PART  379— PROJECTS  WITH 
INDUSTRY 

67.  The  authority  citation  for  Part  379 
is  revised  to  read  as  follows: 

Authority:  29  U.&C.  711(c)  and  TSSg.  unless 
otherwise  noted. 

68.  In  Part  379,  remove  the  words 
"handicapped  individuals"  and  add,  in 
their  place,  the  words  "individuals  with 
handicaps'*  in  the  following  places: 

(a)  Section  379.2(g): 

(b)  Section  379.10  (a),  (b).  (c).  (c)(1), 
and  (c)(3); 

(c)  Section  379.30(f),  (f)(2)(i).  (f)(2)(iii), 
and  (h)(1); 

(d)  Section  379.41(f); 

(e)  Section  379.42  undesignated 
introductory  text,  and  (a);  and 

(f)  Section  379.43  (f).  (g),  (mj(l).  and 
(m)(5). 

69.  Section  379.1  is  revised  to  read  as 
follows: 

§379.1    What  is  tlw  Pn4*cts  with  Industry 
program?  j 

This  program  is  designed  to—      ' 

(a)  Promote  opportunities  for 
competitive  employment  of  individuals 
with  handicaps; 

(b)  Provide  appropriate  placement 
resources: 

(c)  Engage  the  talent  and  leadership  of 
private  industry  as  partners  in  the  . 
rehabilitation  process:  ' 

(d)  Create  practical  settings  for  job 
read^ess  and  training  programs;  and 

(e)  Secure  the  participation  of  private 
industry  in  identifying  and  providing  job 
opportunities,  the  necessary  skills,  and 
training  to  qualify  persons  with 
handicaps  for  competitive  employment. 

(Authority:  Sec.  621(a)  of  the  Act  29  U.S.C 
795g(a))  j. 

70.  Section  379.10  is  amended  by' 
revising  the  section  heading,  removing 
the  words  "A  handicapped  individual" 
in  paragraph  (cK2)  and  adding,  in  their 
place,  the  words  "an  individual  with 
handicaps",  revising  paragraph  (c)(4), 
and  adding  a  new  paragraph  (d)  to  read 
as  follows: 

$379.10    WhattypMOlprolactactivMM 
ar*  raquirMl  WMter  IMs  program? 


jobs,  and  prescribe  appropriate  training 
programs. 

(Authority:  Sec  621(a)  of  the  Act;  29  U.&C 
795g) 


(c)  *  *  • 
(4)  The  establishment  of  appropriate 

job  placement  services;  and 

(d)  Providing  for  business  advisory 
councils  comprised  of  representatives  of 
private  industry,  business  concerns,  and 
organized  l^bor  who  %viil  identify 
available  jobs  within  the  community 
and  the  skills  necessary  to  BU  those 


§379.30    [Amsndadl 

71.  In  I  379.30,  paragraph  (f)(2)(ii)  is 
amended  by  removing  the  words 
"Handicapped  individuals"  and  adding, 
in  their  place,  the  words  "Individuals 
with  handicaps". 

§  379.41    [AmwMted] 

72.  In  S  379.41.  paragraph  (g)  is 
amended  by  removing  the  words 

.  "handicapped  persons"  and  adding,  in 
their  place,  the  words  "persons  with 
handicaps". 

73.  Section  379.43  is  amended  by 
revising  paragraph  (h),  removing  the 
words  "handicapped  individual"  and 
adding,  in  their  place,  the  words 
"individual  with  handicaps"  in 
paragraphs  (i)  and  (j).  removing  the 
words  "handicapped  employees"  and 
adding,  in  their  place,  the  words 
"employees  with  handicaps"  both  times 
it  appears  in  paragraph  (k).  removing  the 
word  "and"  following  paragraph  (1). 
removing  the  period  at  the  end  of 
paragraph  (m)(7)  and  addi^  in  its 
place,  the  word  ";  and",  and  adding  a 
new  paragraph  (n)  to  read  as  follows: 


§379.43    What 
raqulradln 


gaoaral  provistonsaro 


(h)  Specify  the  duration  of  the  project 
not  to  exceed  five  years; 

***** 

(n)  Provide  assurance  that  an 
evaluation  report  containing  the  data 
specified  in  paragraph  (m)  of  this 
section  will  be  submitted  to  the 
Secretary. 
***** 

74.  A  new  {  379^46  is  added  to  read  as 
follows: 

§379.46    What  ar«  the  raporting 
ra<|ijiramants? 

Beginning  in  fiscal  year  1989,  each 
grantee  shall  report  to  the  Secretary  at 
the  end  of  each  project  year  the  extent 
to  which  it  is  in  compliance  with 
program  evaluation  standards  - 
developed  in  accordance  with  sections 
621(d)(1)  and  621(f)(1)  of  the  Act. 

(Authority:  Sees.  621(dMl)  and  621(f)(1)  of  the 
Act:  29  U.S.C.  79S8(d)(l)  and  7S5g(fKl)) 

PART  385— REHABILITATION 
TRAmmQ 

75.  The  audiority  citation  for  Part  385 
is  revised  to  read  as  follows: 

Autfaochy:  29  U.S.C  711(c).  744,  and  776, 
unless  otherwise  noted. 


§385.1    [Amsratod] 

7&  In  9  385.1.  paragraph  (a)(1)  is 
amended  by  removing  the  words 
"physically  and  mentally  handicapped 
individuals"  and  adding  in  their  place 
the  words  "individuals  with  handicaps", 
and  removing  the  word  "handicap" 
before  the  semicolon  and  adding,  in  its 
place,  the  word  "handicaps". 

§385.4    [Amendad] 

77.  In.  5  385.4,  paragraph  (b)  is 
amended  by  removing  the  words 
"Handicapped  individuar  preceding 
that  deBnition  and  adding,  in  their  place, 
the  words  "Individual  with  handicaps", 
and  placing  the  deHnition  in  the  correct 
alphabetical  order,  and  revising  the 
headings  of  tlte  definitions  for  "Act"  and 
"Qualified  personner,  paragraphs  (2). 
(8),  (9).  (10).  (15).  and  (16)  of  the 
definition  for  "Independent  living 
rehabilitation  services",  introductory 
text  and  paragraphs  (1)  and  (2)  of  the 
definition  for  "State  unif,  and 
paragraphs  (2).  (7).  (14).  (15).  and  (16)  of 
the  definition  for  "Vocational 
rehabilitation  services"  to  read  as 
follows: 


§385.4    What  definitions  apply  to 

programs? 

•        *        *        •        • 

(b)  *  •  * 
"Act"  *  *  * 


"Independent  living  rehabilitation 
services"  or  "independent  living 
services"  means: 
***** 

(2)  Housing  incidental  to  the  provision 
of  any  independent  living  rehabilitation 
services,  and  including  appropriate 
accommodations  to,  and  modifications 
of  any  space  utilized  to  serve 
individuals  with  severe  handicaps; 
*        •        •        •        • 

(8)  Recreational  services: 

(9)  Services  to  family  members  of  an 
individual  with  handicaps  if  necessary 
for  improving  the  individual's  ability  to 
engage  or  continue  in  employment; 

(10)  Vocational  and  other  training 
services,  including  personal  and 
vocational  adjustment  if  necessary  for 
improving  the  ability  of  an  individual 
with  severe  handicaps  to  live  and 
function  more  independently,  or  to 
engage  or  continue  in  employment; 
***** 

(15)  Any  other  vocational 
rehabilitation  services  available  under 
the  State  plan  for  vocational 
rehabilitation  services  that  are 
appropriate  to  the  independent  living 
rehabilitation  needs  of  an  individual 
with  severe  handicaps;  and 


(16)  Any  appropriate  preventive 
services  to  decrease  the  future  needs  of 
an  individual  with  severe  handicaps. 

(Authority:  Sec.  702(b)  of  the  Act;  29  U.S.C 
796(b)) 

"Individual  with  handicaps"  *  *  * 
***** 

"Qualified personnel"  *  *  * 
***** 

"State  unit"  or  'State  vocational 
rehabilitation  unit"  means  either — 

(1)  The  Slate  agency  vocational 
rehabilitation  bureau,  division,  or  other 
organizational  unit  that  is  primarily 
concerned  with  vocational  rehabilitation 
or  vocational  and  other  rehabilitation  of 
individuals  with  handicaps  and  that  is 
responsible  for  the  administration  of  the 
vocational  rehabilitation  program  of  the 
State  agency;  or 

(2)  The  independent  State 
conmiission,  board,  or  other  agency  that 
has  vocational  rehabilitation,  or 
vocational  and  other  rehabilitation  as  its 
primary  function. 

(Authority:  Sec  7(3)  of  the  Act;  29  U.S.C. 

711(c)) 

***** 

"Vocational  rehabilitation  services  " 
means — 
***** 

(2)  Counseling  and  guidance,  including 
peraonal  adjustment  counseling,  to 
maintain  a  counseling  relationship 
throughout  a  program  of  services  for  an 
individual  with  handicaps,  and  referral 
necessary  to  help  individuals  with 
handicaps  secure  needed  services  fix)m 
other  agencies; 

*  *        *        *        • 

(7)  Services  to  family  members  of  an 
individual  with  handicaps  if  necessary 
to  the  vocational  rehabilitation  of  the 
individual  with  handicaps; 

*  .     •        *        *        * 

(14)  Occupational  licenses; 

(15)  Rehabilitation  engineering 
services;  and 

(16)  Other  goods  and  services  that  can 
reasonably  be  expected  to  benefit  an 
individual  with  handicaps  in  terms  of 

•  employability. 

(Authority:  Sec  103(a)  of  the  Act;  29  U.S.C. 
723(a)) 

§385.32    [Amwided] 

78.  In  S  385.32,  paragraphs  (a)(2)(v){A) 
and  (b)(2)(iv)(A)  are  amended  by 
removing  the  words  "Handicapped 


persons"  and  adding,  in  their  place,  the 
words  "Persons  with  handicaps". 

79.  Section  385.40  is  revised  to  read  as 
follows: 

§385.40    What  are  tha  raqutramants 
partaining  to  tha  mambershlp  of  a  projact 
advisory  commlttaa? 

If  a  project  funded  under  Parts  386 
through  390  establishes  an  advisory 
committee,  its  membership  must  include 
individuals  with  handicaps  or 
representatives  of  individuals  with 
handicaps,  trainees,  and  providers  of 
vocational  rehabilitation  and 
independent  living  rehabilitation 
services. 

(Authority:  Sec  12(c)  of  the  Act;  29  U.S.C. 
711(c)) 

80.  Section  385.41  is  amended  by 
removing  the  word  "When"  at  the 
beginning  of  the  section,  and  adding,  in 
its  place,  the  word  "If.  and  removing 
the  words  "handicapped  individuals" 
and  adding,  in  their  place,  the  words 
"individuals  with  handicaps". 

81.  A  new  {  385.44  is  added  to  read  as 
follows: 

§385.44    What  requiramant  applies  to  tha 
training  of  individuals  with  handicaps? 

Any  grantee  or  contractor  who 
provides  training  under  any  of  the 
programs  in  34  CFR  Parts  386  through 
390  shall  give  due  regard  to  the  training 
of  individuals  with  handicaps  as  part  of 
its  effort  to  increase  the  number  of 
qualified  personnel  available  to^rovide 
rehabilitation  services. 

(Authority:  Sec  304(a)  of  the  Act  29  U.S.C. 
774.(a)) 

PART  387-EXPERIMENTAL  AND 
INNOVATIVE  TRAINING 

82.  The  authority  citation  for  Part  387 
is  revised  to  read  as  follow^: 

Authority:  29  U.S.C  711(c)  and  774,  unless 
otherwise  noted. 

83.  Section  387.1  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§387.1    What  is  tha  Exparimantai  and 
Innovattva  Training  Program? 

This  program  is  designed — 
(a)  To  develop  new  types  of  training 
programs  for  rehabilitation  personnel 
and  to  demonstrate  the  effectiveness  of 
these  new  types  of  training  programs  for 
rehabilitation  personnel  in  providing 
rehabilitation  services  to  persons  with 
severe  handicaps;  and 


§387.30    [Amandad] 

84.  In  §  387  Ja  paragraph  (gK2)  is 
amended  by  removing  the  words 
"physically  or  mentally  handicapped 
individuals"  and  adding,  in  their  place, 
the  words  "individuals  with  handicaps'', 
and  paragraph  (h)(2)(iii)  is  amended  by 
removing  the  woids  "physically  and 
mentally  handicapped  persons, 
especially  those  who  are  severely 
handicapped"  and  adding,  in  their  place, 
the  words  "persons  with  handicaps, 
especially  those  who  have  severe 
handicaps". 

PART  388— STATE  VOCATIONAL 
REHABILITATION  UNIT  IN-SERVICE 
TRAINING 

85.  The  authority  citation  for  Part  388 
is  revised  to  read  as  follows: 

Authority:  29  U.&C  ni(c)  and  774.  unless 
otherwise  noted. 

§388.1    [Amandad] 

86.  Section  38&1  is  amended  by 
removing  the  words  "severely 
handicapped  individuals"  and  adding,  in 
their  place,  the  words,  "individuals  with 
severe  handicaps". 

§388.10    (Amandad] 

87.  Section  388.10  is  amended  by 
removing  the  words  "handicapped 
individuals"  and  adding,  in  their  place, 
the  words  "individuals  with  handicaps". 

§388.30    [Amandad] 

88.  In  S  388.30,  paragraph  (g)(2)  is 
amended  by  removing  the  words 
"handicapped  individuals"  and  adding, 
in  their  place,  the  words  "individuals 
with  handicaps",  and  paragraph 
(h)(2)(ii)(B)  is  amended  by  removing  the 
words  "severely  handicapped  persons" 
and  adding,  in  their  place,  the  words 
"persons  with  severe  handicaps". 

PART  389— REHABILITA'nON 
CONTINUING  EDUCATION  PROGRAMS 

89.  The  autiiority  citation  for  Part  389 
is  revised  to  read  as  follows: 

Authority:  29  U.S.C.  ni(c)  and  774,  unless 
otherwise  noted. 


§389.30    [Amandad] 

90.  In  8  389.30,  paragraph  (g)(2)  is 
amended  by  removing  the  words 
"severely  physically  and  mentally 
disabled  individuals"  and  adding,  in 
their  place,  the  words  "individuals  with 
severe  handicaps". 
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S3S9.41    [AiMndMl] 

91.  In  S  380.41.  paragraph  (d)  is 
amended  by  removing  the  words 
"handicappsd  trainees"  and  adding,  in 
their  place,  the  words  "trainees  with 
handicaps".  i 

PART  390— REHABIUTATKNI  SHORT- 
TERM  TRAININQ 

92.  The  authority  citation  for  Part  390 
is  revised  to  read  as  follows: 

Authority:  29  US.C  ni(c)  and  774.  unless 
otherwise  noted. 

§390.41    [Amwidsd]  ' 

93.  In  S  390.41,  paragraph  (aK4)  is 
amended  by  removing  the  words 
"handicapped  trainees"  and  adding,  in 
their  place,  the  words  "trainees  with 
handicaps". 

[FR  Doc  88-10549  Filed  S-12-88:  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

34CFRPart778 

Slieiiyllieiiiiiy  Research  Library 
Resources  Program 

AOENCv:  Department  of  Education. 
action:  Final  regulations. 

SUMMARY:  The  Secretary  of  Education  is 
issuing  final  regulations  for  the 
Strengthening  Research  Library        | 
Resources  Program.  These  final        j 
regulations  implement  changes        ' 
legislated  by  Congress  in  the  Higher 
Education  Amendments  of  1986. 
Additionally,  these  regulations  change 
the  point  values  assigned  to  various 
selection  criteria. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  the 
regulations,  write  or  call  the  Department 
of  Education  contact  person.         ' 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Stevens  or  Louise  Sutherland, 
U.S.  Department  of  Education,  Office  of 
Educational  Research  and  Improvement, 
Library  Programs,  555  New  Jersey 
Avenue.  NW.,  Washington,  DC  20206- 
1430.  Telephone:  (202)  357-6315. 
SUPPLEMENTARY  INFORMATION:  Since 

fiscal  year  1978,  the  Strengthening  { 
Research  Library  Resources  Program, 
established  by  Title  II,  Part  C  of  the 
Higher  Education  Act  of  1965  (the  Act). 
20  U.S.C.  1041, 1042,  has  provided 
financial  assistance  to  institutions  with 
major  research  libraries.  The  awards 
promote  research  and  education  of  high 
quality  and  encourage  sharing  of  Ubrary 
resources. 

On  October  14, 1987.  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  this  program  in 
the  Federal  Register  (52  FR  36192).  In  the 
proposed  rulemaking,  the  Secretary 
proposed  revisions  to  the  regulations 
that  were  designed  to  implement  a 
change  in  program  operations  required 
by  the  Higher  Education  Amendments  of 
1986.  Prior  to  these  Amendments,  only 
an  organization  that  qualified  as  a  major 
research  library  under  criteria 
established  by  the  Secretary  in  the  then 
existing  program  regulations  was 
eligible  to  compete  for  a  grant  These 
criteria  generally  favored  organizations 
with  considerable  library  holdings,  as 
required  under  the  then  applicable  . 
legislation.  An  organization  with  smaller 
holdings,  despite  the  significance  of  its 
Ubrary  collections  to  sdiolars  and 
researchers,  could  not  generally  qualify 
as  a  major  research  library. 


In  the  Higher  Education  Amendments 
of  1986,  Congress  enacted  a  program 
change  directing  that  the  Secretary 
permit  an  organization  otherwise  found 
ineligible  as  a  major  research  library 
under  the  Secretary's  criteria  to  compete 
for  a  grant  if  additional  information 
provided  by  the  organization 
demonstrates  "the  national  or 
international  significan9e  for  scholarly 
research  of  the  particular  collection 
described  in  the  grant  proposal"  These 
regulations  implement  this  directive. 

Aside  from  this  legislative 
requirement,  the  Secretary  is  also 
making  changes  in  the  numerical  values 
associated  with  certain  criteria  used  to 
score  applications  for  grants.  These 
changes  were  recommended  by  the  peer 
reviewers  that  the  Secretary  uses  to 
evaluate  applications  for  grants.  The 
changes  are  intended  to  ensure  better 
competition  among  applicants  for  grants 
by  increasing  the  numerical  value 
associated  with  a  project's  significance 
to  scholarly  research. 

Based  on  public  comments,  the 
Secretary  has  decided  not  to  adopt  (1)  a 
revision  to  the  factors  that  the  Secretary 
considers  in  ensuring  an  equitable 
distribution  of  awards  and  (2)  regulatory 
authority  to  set  priorities  for  awards 
under  the  program. 

Finally,  the  regulations  are  revised  to 
conform  with  the  Department's  current 
requirements  regarding  the  style  and 
format  of  regiilatory  docmnents. 

Aaaiyda  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  eleven  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  the  changes  in  the 
regulations  since  publication  of  the 
NPRM  is  published  as  an  appendix  to 
these  final  regulations.  Substantive 
issues  are  discussed  under  the  section  of 
regulations  to  which  they  pertain. 
Technical  and  other  minor  changes  are 
not  addressed. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Inteigovemmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 


governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  eariy 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Assessment  of  Educatioo  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  docxunent  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  bom 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  778 

Colleges  and  universities,  Education, 
Grant  programs— education.  Libraries, 
Library  and  information  science. 
Libraries — resource  sharing,  Networks. 
Reporting  and  recordkeeping 
requirements.  Technology. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.091.  Strengthening  Research 
Library  Resources  Program) 
Dated:  April  22. 1968. 

WlDiao  J.  Bwmatt. 

Secretary  of  Education. 

The  Seoetary  revises  Part  778  of  Title 
34  of  the  Code  of  Federal  Regulations  to 
read  as  follows: 

PART  778-STRENGTHENINQ 
RESEARCH  UBRARY  RESOURCES 

Subpart  A— Qensral 

77ai    What  is  the  Strengthening  Research 
Library  Resources  Program? 

778.2  Who  is  eligible  for  an  award? 

778.3  What  restrictions  on  eligibility  apply? 

778.4  What  activities  may  the  Secretary 
fund? 

778.5  What  are  the  objectives  of  the 
Strengthening  Research  Library 
Resources  Program? 

778.6  What  regulations  apply? 
778J    What  definitions  apply? 

Subpart  0    [Pe— rvedl 

Subpart  C— How  Doas  tha  Saeratary  Make 
anAwant? 

778.20  How  does  the  Secretary  evaluate  an 
applicaUon? 

778.21  What  criteria  does  the  Secretary  use 
to' evaluate  an  applicant  as  a  major 
reseaidrlifarafy? 

778.22  What  criteria  does  the  Secretary  use 
to  evaluate  the  quality  of  a  project? 


778.23    What  additional  factOTs  does  the 
Secretary  consider? 

Subpwt  D-WtMt  Condltiona  Must  Ba  Mat 
After  an  Award? 

778J0    What  agencies  must  be  informed  of 
activities  funded  under  tiiis  program? 

.Authority:  20  U.S.C  1021, 1041, 1042.  unless 
otherwise  noted. 

Subpart  A— Oeneral 

§778.1    WhatlsttwStreogttienIng 
Reaaarcb  Ubrary  Rasourcaa  Prognm? 

The  Secretary  awards  grants  under 
the  Strengthening  Research  Library 
Resources  Program  for  the  purpose  of 
promoting  research  and  education  of 
high  quality  throughout  the  United 
States  by  providing  financial  assistance 
to  help  the  Nation's  major  research 
libraries — 

.(a)  Maintain  and  strenghten  their 
collections;  and 

(b)  Make  their  holdings  available  to 
other  libraries  whose  tisefs  have  need 
for  research  materials. 

(Authority:  20  U.S.C.  1021, 1041) 

S778.2    Who  is  aNgMa  tor  an  award? 

(a)  The  Secretary  awards  grants  under 
this  program  to  institutions  with  major 
research  libraries. 

(b)  An  institution  with  a  major 
research  library  is  defined  as  a  public  or 
private  nonprofit  institution,  an 
institution  of  higher  education  (including 
a  branch  campus),  an  independent 
research  library,  a  State  or  other  public 
library,  or  a  consortium  of  the  above 
entities,  having  a  library  collection 
available  to  qualified  useres  that-^ 

(1)  Makes  a  significant  contribution  to 
higher  education  and  research; 

(2)  Is  broadly  based; 

(3)  Is  recognized  as  having  national  or 
international  significance  for  scholarly 
research; 

(4)  Is  of  a  unique  nature,  containing 
material  not  widely  available;  and 

{5)  Is  in  substantial  demand  by 
researchers  and  scholars  outside  the 
institution. 

(c)  The  Secretary  evaluates  an 
applicant's  status  as  a  major  research 
library  on  the  basis  of  the  criteria  in 

S  §  778.20  and  77&21.  If  the  Secretary 
determines  that  an  applicant  meets  the 
criteria  of  a  major  research  library,  the 
determination  is  effective  for  each  of  the 
four  succeeding  fiscal  years. 

(d)  An  institution  that  does  not  meet 
the  criteria  for  a  major  research  library 
in  SS  778.20  and  778.21  may  still  be 
eligible  to  receive  a  grant,  if  it 
demonstrates  that  the  particular  library 
collection  proposed  for  grant  assistance 
is  of  national  or  international 
significance  for  scholarly  research. 


(e)  If  an  applicant  is  a  consortium  or  a 
branch  campus  of  an  institution  of 
higher  education,  the  library  collection 
of  the  consortium  or  the  branch 
campus — rather  than  the  separate 
library  collections  of  each  unit 
comprising  the  consortium  or  the 
institution  of  higher  education — must 
satisfy  the  conditions  of  paragraphs  (b) 
and  (c)  of  this  section. 

(Authority:  20  U.S.C  1021. 1041) 

irriji    WhatraslrictioneonattgibHHy 
apply? 

The  Secretary  does  not  award  a  grant 
to  an  applicant  otherwise  eligible  under 
this  program  if  the  applicant — 

(a)  Receives  a  grant  under  section  211 
of  the  Act  (College  Library  Resotuces 
Program)  during  the  same  fiscal  year 
that  it  applies  for  a  grant  under  this  part; 
or 

(b)  Is  eligible  to  receive  a  grant  under 
other  Federal  programs,  such  as  the 
Medical  Library  Assistance  Act  of  1965, 
for  the  project  it  proposes  to  receive 
assistance  under  this  part,  unless  the 
applicant  shows  that — 

(1)  Payments  under  this  part  will  not 
duplicate  payments  under  those  other 
Federal  programs;  and 

(2)  Special  circimistances  warrant 
assistance  under  this  part 

(Authority:  20  U.S.C  1021. 1041) 

{778.4    What  actMttee  may  the  Secretary 
fund? 

Funds  provided  under  this  part  may 
be  used  for  one  or  both  of  the  purposes 
in  S  778,1.  Authorized  activities  include, 
but  are  not  limited  to,  the  following: 

(a)  Acquiring  books  and  other 
materials  to  be  used  for  library 
purposes. 

(b)  Binding,  rebinding,  and  repairing 
books  and  other  materials  to  be  used  for 
library  purposes,  and  preserving  these 
materials  by  making  photocopies, 
treating  paper  or  bindings  to  lengthen 
their  life,  or  other  means. 

(c)  Cataloging,  abstracting,  and 
maldng  available  lists  and  giudes  of  the 
library  collection. 

(d)  Distributing  library  materials  and 
bibliographic  information  to  users 
beyond  the  primary  clientele  by  mail,  or 
by  electronic,  photographic  magnetic 
optical,  or  other  means. 

(e)  Acquiring  additional  equipment 
and  supplies  that  assist  in  making 
library  materials  available  to  users 
beyond  the  primary  clientele. 

(f)  Hiring  necessary  additional  staff  to 
carry  out  activities  funded  under  this 
part.  .  ■  .     ■  y,     '[  . 

(g)  Communicating  witH  ot&«f,    " . 
institutionB.  '"■     '  ' 

(h)  Performing  evaluations! 
(i)  Disseminating  information. 


(Authority:  20  U.S.C  1021) 

STTSJt    WliataretfMobtectlvMofltw 
StrsngttMning  Researcti  Ut>rary  Resources 


Applicants  are  encouraged  to  design 
projects  that  will  accomplish  one  or 
more  of  the  following  objectives: 

(a)  Adapt,  convert,  or  create  library 
records  for  unique  research  materials 
which  expand  or  otherwise  complement 
the  national  bibliographic  database  and 
which  conform  to  highest  national 
standards. 

(b)  Augment  unique  collections  of 
specialized  research  materials. 

(c)  Preserve  or  maintain  unique 
research  materials  in  danger  of 
deterioration. 

(d)  Promote  the  sharing  of  Ubrary 
resources. 

(Authority:  20  U.S.C  1021) 

$778.6    Wtiat  ragulationa  apply? 

The  following  regulations  apply  to  tfie 
Strengthening  Research  Library 
Resources  Program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants),  Part  75 
(Direct  Grant  Programs),  Part  77 
(Definitions  That  Apply  to  Department 
Regulations),  Part  78  (Education  Appeal 
Board),  and  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(b)  The  reg\ilations  in  this  Part  778. 

(Authority:  20  U.S.C.  1021) 

S778.7    WttatdaflnMoossppty? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 
Acquisition 

Applicant 

Application 

Department 

EDGAR 

Fiscal  year 

Grant 

Nonprofit 

Private 

Project 

Public 

Secretary 

State 

(b)  Other  definitions.  The  following 
defiinitions  also  apply  to  this  part 

"Act"  means  the  Higher  Education 
Act  of  1965,  as  amended. 

"Branch  campus"  means  a  campus  of 
an  institution  of  higher  education 
located  in  a  community  of  the  United       , 
States  different  from  that  of  the  parent 
institution^  not  within  a  reasonable 
commuting  distance  frprA  the  main 
campus,  that  is  separately  accredited. 
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and  that  provides— tfarou^  its  own 
budgetary  and  hiring  authority,  and 
faculty  and  administrative  staff— 
postsecondary  educational  programs  for 
which  library  facilities,  services,  and 
materials  are  necessary. 

"Consortium"  means  a  nonprofit 
organization  of  library  institutions 
established  or  operated  for  the  purpose 
of  sharing  library  resources. 
coordinating  collection  development,  or 
engaging  in  similar  cooperative 
activities.  i 

"Institution  of  higher  education"  | 
means  a  public  or  private  nonprofit 
institution  of  higher  education  as  , 
defined  hi  34  CFR  i  068.2.  t 

"Primary  clientele"  means  studeats, 
faculty,  or  other  registered  users  of  the 
library  of  the  applicant  or  grantee^  j 

"State  agency"  means  the  State  ' 
agency  designated  under  section  1203  of 
the  Act. 

(Autbority:  20  U.S.C  lOa) 

Subpart  B   [naaarvad] 

Subpart  C— How  Doaa  ttM  Sacralky 
Maka  an  Award? 

STTtJO   New  dee*  UwSeerelwy  evaluate 


(a)  In  evaluatii^  applications  for  new 
grants,  the  Secretary  uses  two  sets  of 
criteria. 

(bKl)  The  Secretary  determines  an 
applicant's  status  as  a  major  research 
library  on  the  basis  of  the  criteria  in 
S  778.21.  An  applicant  that  receives  a 
score  of  65  points  or  more  under  the 
criteria  in  S  778.21  is  determined  to  be  a 
major  research  library  and  qualifies  to 
have  its  project  evaluated  for  an  award. 

(2)  Hie  Secretary  notifies  an  applicant 
that  does  not  receive  a  score  of  65  points 
or  more  under  the  criteria  in  §  778.21 
that  the  application  will  still  be 
considered  for  funding  if  additional 
information  or  dociunents  are  provided 
to  demonstrate  the  national  or 
international  significance  for  scholarly 
research  of  the  particular  collection 
described  in  the  grant  appUcation., 

(c)  The  Secretary  evaluates  the 
quality  of  the  applications  fit>m 
applicants  that  qualify  under  paragraphs 
(b)(1)  and  (b)(2)  of  this  section,  using  the 
criteria  in  {  786.22. 

(Authority:  20  U.S.C.  1021)  I 

1776.21    What  cfHptia  does  tha  Secretary 

UB9  to  9V9lUBto  Ml  SppRC&flt  SS  A  lllfl|Or 

rMoarctiMrary? 

The  Secretary  uses  the  criteria  in  this 
section  to  evaluate  an  applicant's  statua 
as  a  major  research  library.  The 
maxlmom  score  is  100  points.  The 
Secretary  reviews  each  application  to 


determine  the  extent  to  which  the 
applicant's  library  ooUection — 

(a)  Makes  a  significant  contribution  to 
higher  education  and  research  as 
measured  by  factors  such  as— (20 
points) 

(1)  The  major  research  projects  for 
which  the  library  has  made  resources 
available  in  the  past  fiscal  year; 

(2)  The  amount  the  applicant 
expended  in  research  funds  from  all 
sources  and  the  ntmiber  of  projects^ 
conducted  by  the  institution  with  these 
funds  in  the  past  fiscal  year  and 

(3)  Evidence  that  the  institution  is 
established  and  recognized  in  the  field 
of  advanced  research  and  scholarship; 

(b)  Is  broadly  based  as  measured  by 
factors  such  as — (20  points) 

(1)  The  number  of  subject  areas 
covered  or  the  comprehensiveness  of 
special  collections; 

(2)  The  number  of  volumes  and  titles, 
manuscripts,  microforms,  and  other 
types  of  materials; 

(3)  The  number  of  volumes  and  titles 
and  other  materials  added  to  the 
collection  in  the  previous  fiscal  year, 
and 

(4)  The  number  of  current  periodical 
subscriptions; 

(c)  Is  recognized  as  having  national  or 
international  significance  for  scholarly 
research  as  measured  by  factors  such 
as — (20  points) 

(1)  The  number  of  percentage  of 
interlibrary  loans  made  or  copies  of 
materials  provided  by  the  applicant 
during  the  past  year  to  libraries  outside 
the  geographical  region  in  which  the 
applicant  is  located; 

(2)  The  number  or  percentage  of 
interlibrary  loans  made  or  copies 
provided  during  the  past  year  to 
libraries  located  outside  the  United 
States;  and    • 

(3)  The  extent  to  which  loans  of  the 
applicant's  materials  described  in 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section  are  made  under  formal, 
cooperative  arrangements; 

(d)  Is  of  a  unique  nature,  and  contains 
material  not  widely  available,  as 
measured  by  factors  such  as-H20 
points) 

(1)  The  number  and  natore  of  special 
collections  containing  research 
materials  not  widely  available; 

(2)  The  availability  of  printed, 
computerized,  or  otherwise  published 
catalogs  or  other  guides  to  the  special 
collections;  and 

(3)  Evidence  which  demonstrates 
possession  of  uncommon  library 
resources  necessary  to  support 
advanced  research  and  scholarship;  and 

(e)  Is  In  substantial  demand  by 
researchers  and  scholars  not  connected 
with  the  applicant  institution  as 


meaaorad  by  foctoia  such  as — (20 
points) 

(1)  "Tlie  number  or  percentage  of  locu 
requests  coming  from  users  outside  the 
applicant's  primary  clientele; 

(2)  The  extent  to  which  the  applicant 
lends  more  on  interlibrary  loan  than  it 
borrows; 

(3)  The  number  or  percentage  of 
researchers  and  scholars  out^e  die 
appUcant's  primary  clientele  who  use  its 
coUectieo; 

(4)  The  number  of  instltntions  widi 
which  the  applicant  has  formal 
cooperative  a^eements  to  provide 
library  and  information  services  for 
researchers  and  scholars  outside  the 
applicant's  primary  clientele;  and 

(5)  Active  membership  in  a  major 
computer-based  bibliographic  database. 

(Authority:  20  U.S.C  1021. 1041] 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  number  185O-00S4) 


S  778^22    Whet  CI  Mai  la  I 

use  to  evaluate  the  quality  Ola  protect? 

The  Secretary  uses  the  following 
criteria  to  evaluate  the  quality  of  die 
proposed  project.  The  maximum  score  is 
100  points. 

(a)  Descriptioa  of  the  project  (10 
points)  The  Secretary  reviews  eadi 
application  to  determine  the  extent  to 
whidi^- 

(1)  The  purpose  of  the  project  is 
clearly  stated; 

(2)  There  is  a  concise  description  of 
the  project;  and 

(3)  There  is  a  clear  statement  of  the 
project  objectives. 

(b)  Significance  of  the  project  (45 
points)  The  Secretary  reviews  each 
appUcation  to  determine  the  importance 
of  the  project  for  scholarly  research  and 
inquiry  by  assessing — 

(1)  The  uniqueness  of  the  project; 

(2)  The  size  of  the  audience  of  the 
project  is  intended  to  serve; 

(3)  The  need  for  the  project; 

(4)  The  extent  to  which  the  project 
will  increase  the  availability  of  the 
applicant's  research  collections; 

(5)  The  extent  to  whidi  the  proposed 
project  will  help  the  applicant  maintain 
and  strengthen  its  coUcNEtioos, 
particularly  collections  which  have 
national  or  international  significance  for 
sdiolarship  research; 

(6)  The  extent  to  which  the  applicant 
intends  to  disseminate  the  project 
accomplishments  to  theecholarly  and 
professional  communities:  end 

(7)  In  the  case  of  a  joint  application 
submitted  by  two  or  mora  institutions, 
the  extent  to  which  there  will  be 
significant  project  acconqilialBDa&ts  as  a 
result  of  the  cooperative  undertakings  of 
the  institutions. 


(c)  PJan  of  operation.  (20  points)  The 
Secretary  reviews  each  apf^cation  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  The  design  of  the  project; 

(2)  The  extent  to  which  tiie  plan  of 
management  is  effective  and  ensiires 
proper  and  efficient  administration  of 
the  project; 

(3)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program;  and 

(4)  The  quality  of  the  applicant's  plans 
to  use  its  resources  and  personnel  to 
achieve  each  objective. 

(d)  Quality  of  key  personnel.  (7 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(i)  The  qualifications  of  the  project 
director,  if  one  is  to  be  used; 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project;  and 

(iii)  The  time  tiiat  tiiese  key  personnel 
will  commit  to  the  project. 

(2)  To  determine  the  qualifications  of 
these  key  personnel,  the  Secretary 
considers — 

(i)  Education,  experience,  and  training 
in  fields  related  to  the  objectives  of  the 
project;  and 

(ii)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(e)  Budget  and  cost-effectiveness.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project;  and 

'  (2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(f)  Evaluation  plan.  (5  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project  including  die  extent 
to  which  the  applicant's  methods  of 
evaluation  are — 

(1)  Appropriate  to  die  project; 

(2)  Objective;  and 

(3)  Produce  data  that  are  quantifiable. 

Cross-reference.  See  34  CFR  75.SS0 
Evaluation  by  the  grantee. 

(g)  Adequacy  of  resources.  (3  points) 
The  Secretary  reviews  each  appUcation 
to  determine  the  adequacy  of  the 
resources  the  appUcant  plans  to  devote 
to  the  project  including  facilities, 
equipment  and  suppUes. 

(h)  Institutional  commitment  (5 
points)  The  Secretary  reviews  each 
appUcation  to  determine  the  extent  of 
the  appUcant's  commitment  to  diie 
project  its  capabiUty  to  continue  the 

Croject  and  die  likelihood  Uiat  it  will 
liild  upon  die  project  when  Federal 
assistance  ends.  ' 


(Authority:  20  U.S.C  1021. 1041) 
(Approved  by  the  OfRce  of  Management  and 
Budget  under  control  number  1850-0054) 

$776.23    What  additional  fM:tors  does  the 
Secretary  consMar? 

(a)  After  evaluating  the  applications 
according  to  Oie  criteria  in  §  77^22,  the 
Secretary  determines  whether  the  most 
highly  rated  projects  are  broadly  and 
equitably  distributed  throughout  the 
Nation. 

[h]  The  Secretary  may  select  other 
applications  for  funding  if  doing  so 
would  improve  the  geographical 
distribution  of  funded  projects.  Before 
selecting  the  most  highly  rated 
applications  for  funding,  the  Secretary 
considers — 

(1)  The  geographical  distribution  of 
projects  funded  under  this  program 
during  the  preceding  five  fiscal  years; 
and 

(2)  The  impact  of  that  distribution  on 
the  needs  of  the  research  community. 
(Authority:  20  U.S.C.  1042) 

Subpart  D— What  Conditiona  Muat  Be 
Mat  After  an  Award? 

§778.30    What  agencies  must  be  Infonned 
of  activities  funded  under  this  program? 

Each  institution  of  higher  education 
which  receives  a  grant  under  this  part 
shaU  aimuaUy  inform  the  State  agency 
designated  under  section  1203  of  die  Act 
of  its  activities  under  this  part. 

(Authority:  20  U.S.C  1022) 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

APPENDIX— ANALYSIS  OF 
COMMENTS  AND  RESPONSES 

The  foUowing  is  an  analysis  of 
comments  and  changes  in  the 
regulations  since  pubUcation  of  the 
NPRM.  Substantive  issues  are  discussed 
under  the  headings  of  the  regulations  to 
which  diey  pertain.  Technical  and  odier 
minor  changes  are  not  addressed. 

Eligibility  For  an  A  ward 

Comment  One  commenter  sought 
clarification  of  9  778.2  (b)  and  (e) 
concerning  die  eligibility  of  a  branch 
campus  or  consortium  for  a  grant  award 
and  whether  this  new  language  will 
residt  in  any  new  practice  or  procedure 
within  the  program. 

Discussion:  Consortia  or  branch 
campuses  remain  eligible  as  they  have 
always  been.  No  new  practices  or 
procedures  have  been  implemented. 

Change:  None. 

Comment  Several  commenters 
suggested  diat  die  word  "particular"  be 
inserted  in  S  778.2(d)  before  die  phrase 
"Ubrary  coUection  proposed  for  grant 
assistance"  which  would  be  consistent 


widi  the  wording  of  section  231(c)  of  die 
Act  as  amended,  and  with  S  778io(b)(2) 
of  the  regulations. 

Discussion:  The  omission  of  the  term 
"particular"  in  the  proposed  regulations 
was  inadvertent.  The  Secretary  agrees 
that  the  law  and  regulations  should  be 
consistent. 

Change:  The  word  "particular"  has 
been  added  to  read  "the  particular 
library  collection  proposed  for  grant 
assistance"  in  accordance  with  the 
comments  and  the  law. 

Priorities  the  Secretary  May  Establish 

Comment  Eight  commenters  were 
concerned  with  the  regulatory 
authorization  of  §  778.5  for  the  Secretary 
to  establish  priorities  for  the  program. 
The  commenters  believed  that  the 
exercise  of  priorities  for  awards  under 
die  program  may  not  reflect  the  actual 
needs  of  the  scholarly  and  research 
community.  A  number  of  commenters 
strongly  suggested  that  the  best  method 
of  determining  how  research  libraries 
can  be  strengthened  in  the  national 
interest  is  to  rely  on  those  very  Ubraries 
to  propose  projects  which  serve  national 
education  and  research  efforts  and  to 
fund  those  projects  which  are  the  most 
meritorious. 

Discussion:  The  intent  of  the  proposed 
setting  of  priorities  was  to  ensure  that 
funded  projects  address  areas  of 
recognized  national  need.  However,  in 
light  of  the  narrow  range  of  activities 
authorized  under  the  statute,  the 
Secretary  has  decided  that  he  can  rely 
on  suggesting  certain  project  objectives 
to  applicants,  ff  there  are  considerable 
needs  not  sufficienUy  served,  the 
Secretary  will  revisit  the  issue  of 
whether  priorities  should  be  set  for  the 
program. 

Change:  The  proposed  language 
permitting  the  Secretary  to  establish 
priorities  aimually.  if  so  desired,  has 
been  deleted,  and  the  former  "program 
objectives"  section  of  the  prior 
regulations  will  take  its  place. 

Definitions  Which  Apply 

Comment  Several  commenters  sought 
clarification  of  8  776.7(b)  relating  to  die 
definition  of  "branch  campus."  "Hiey 
questioned  the  rationale  for  the  addition 
of  the  word  "permanent"  and  the 
requirement  for  separate  accreditation 
and  separate  budgetary  and  hiring 
authority,  as  this  would  considerably 
narrow  the  definition. 

Discussion:  The  addition  of  the  word 
"permanent"  was  included  to  clarify  die 
definition  of  "branch  campus."  It  was 
not  intended  to  narrow  or  change  the 
definition  in  any  maimer. 
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Change:  In  accordance  with  tiie 
comments,  the  word  "permanent" 
preceding  "branch  campus"  will  be 
deleted  ; 

Evaluation  of  an  Application  by  the 
Secretary 

Comment-  One  commenter  suggested 
that  in  §  778.20(b)(2)  it  is  unlikely  that  a 
library  which  does  not  score  65  points  in 
the  narrative  of  the  application  will  be 
able  to  prove  national  or  international 
signincance  of  a  collection  and  felt  this 
was  contradictory  to  the  intent  of  Title 
II-C  which  is  to  serve  major  research 
libraries.  However,  a  major  national 
organization  representing  the  research 
community  conmiented  favorably  on 
this  straightforward  implementation  of 
section  231(c)  of  the  Act,  as  amended,  as 
this  wcnUd  encourage  smaller 
institutions  with  particular  collections  of 
signiflcance  to  researchers  and  scholars 
to  seek  D-C  funding. 

Discussion:  The  revisions  to  eligibility 
criteria  as  provided  in  i  778.20(b)(2)  are 
statutorily  mandated  by  the  Higher 
Education  Amendments  of  1986. 

Change:  None. 

Criteria  the  Secretary  Uses  to  Evaluate 
an  Applicant  as  a  MajofResearch 
Library 

Comment  Several  conunenters  made 
note  of  the  deletion  in  S  778.21(e)(5)  of 
the  word  "active"  in  front  of  the  phrase 
"membership  in  a  major  computer  based 
bibliographic  database."  They  aigued 
that  membership  per  se  is  of  no 
consequence  unless  one  is  active  and 
contributes  to  the  greater 
bibliographical  pool  accessible  to  i 
libraries  throughout  the  nation  and 
suggested  that  the  word  "active"  be 
reinstated. 

Discussion:  In  evaluating  an  applicant 
as  a  major  research  library,  the  criterion 
which  establishes  the  applicant  as  a 
member  of  a  major  computer  based 
bibliographic  database  is  an  important 
one  since  the  program's  intent  is  to 
disseminate  information  about  unique 
resources  nationwide.  The  distinction 
between  "membersUp"  and  "active 
membership"  is  equally  important,  as 
one  must  not  only  belong  to  the 
database  but  must  contribute  as  w^ 
The  Secretary  agrees  with  this  view. 

Change:  The  word  "active"  will  be 
included  so  that  the  language  will  read 
"active  membership  *  *  *" 

Criteria  the  Secretary  Uses  to  Evaluate 
the  Quality  of  a  Project 

Comment  The  Secretary  received 
numerous  commeots  on  the  proposed 
changes  in  the  numerical  values 
assiffsed  to  the  criteria  for  evaluatioa  of 
the  quality  of  a  protect  Most 


conunenters  agreed  with  the 
reallocation  of  the  100  points  to  give 
greater  weight  to  the  Significance  of  the 
Project  section  as  reflecting  the  program 
focus  on  research  library  resources  and 
their  significant  Only  one  commenter 
objected  to  the  change,  arguing  that  the 
new  numerical  rankings  were  better 
suited  to  the  previous  regulations  than 
the  reformatted  wording. 

Discussion:  The  majority  of  the 
conunenters  agreed  that  reallocation  of 
point  values  assigned  to  the  criteria  for 
evaluation  of  a  project  appropriately 
gives  greater  weight  to  the  aspects  of  the 
program  which  are  the  most  significant 
Description  of  the  Project  and  Plan  of 
Operation. 

Change:  None. 

Comment  Several  conunenters  were 
concerned  that  the  deduction  of  points 
fit)m  the  Budget  and  Cost-effectiveness, 
Quality  of  Key  Personnel,  and 
Adequacy  of  Resources  sections  would 
minimize  critical  assessment  factors  and 
cautioned  against  any  further  reduction 
in  points  for  these  sections.  One 
commenter  stated  that  because  funding 
is  so  limited  it  is  imperative  that  funding 
requests  l)e  appropriate  and  reasonable 
and  feared  that  the  reviewers  may  now 
disregard  a  carefully  constructed  budget 
and  cost  effectiveness  section.  The 
commenter  suggested  further  requests 
for  comments  on  (  778.22(e)  be  made. 

Discussion:  The  point  values  assigned 
are  sufficient  to  properly  evaluate 
Budget  and  Cost-effectiveness, 
Adequancy  of  Resources  and  Quality  of 
Key  Personnel,  all  of  which  are 
addressed  in  one  way  or  another  in 
\77%22{c).  Plan  of  Operation.  No 
further  point  reductions  for  these 
sections  are  planned. 

Change:  None. 

Comment  In  {  778.22(a}  Description 
of  the  Project,  several  conunenters  felt 
diat  at  least  10  of  100  points  should  be 
devoted  to  this  section  since  a  clear  and 
concise  statement  of  project  objectives 
is  one  predictor  of  the  likelihood  that  the 
project  is  weltorganized  and  potentially 
successful.  All  conunenters  strongly 
supported  the  assignment  of  points  to 
this  section  and  stated  that  no  further 
reduction  in  points  assigned  to  the 
Description  of  the  Project  be  made. 

Discussion:  A  value  of  ten  points  is 
assigned  to  the  Description  of  the 
Project  section  which  the  Secretary 
considers  sufficient  to  eval\iate  project 
objectives.  Then  was  no  intent  on  the 
part  of  the  Department  to  make  furdier 
reductions  as  this  section  is  an 
important  indicator  by  which  the 
potential  for  a  successful  project  is 
measured. 
Change:  None. 


Comment  Niunerous  conunents  were 
received  on  S  778.22(bK7)  concemfaig  the 
implication  that  there  is  a  preference  for 
joint  applications  as  a  criterion  under 
Significance  of  the  Project  Many 
,  conunenters  argued  that  encouragement 
of  collaboration  is  not  the  purpose  of 
Title  n-C  and  that  simply  because  some 
applications  are  joint  does  not  make 
them  superior  to  single  institution 
projects.  The  conunenters  suggested  that 
there  should  be  no  real  or  implied 
preference  for  joint  applications  in  the 
regulations  and  that  clarifying  language 
be  added. 

Discussion:  There  was  no  intention  to 
express  or  imply  a  preference  for  joint 
applications.  The  criterion  is  included  to 
point  out  the  need  for  a  proper 
evaluation  of  the  significance  of  a 
cooperative  undertaking  if  one  is 
submitted.  Cooperative  projects  require 
that  the  applicant  in  preparing  the 
application,  and  the  reviewer,  in 
evaluating  it  consider  factors  unique  to 
joint  projects.  This  criterion  instructs  the 
applicant  and  the  reviewer  that  a  case 
must  be  made  for  the  validity  of  the 
project  as  a  joint  rather  than  an 
individual  proposal.  There  are  projects 
which  can  only  be  accomplished  as 
collaborative  efforts  and  this  must  be 
demonstrated  when  joint  proposals  are 
submitted.  In  light  of  these  comments, 
however,  a  revision  to  i  778.22(b)(7)  is 
made  to  avoid  further  confusion. 

Change:  The  phrase  has  been  altered 
to  avoid  ambiguity  and  promote  clarity. 

Comment  Numerous  comments  were 
received  concerning  the  inclusion  of  the 
l^irase  "professional  productivity"  in 
§  778.22(d)(2)(i)  as  a  criterion  by  which 
the  quality  of  the  key  personnd  will  be 
judged.  The  conunenters  sought 
clsiification  of  this  phrase  ss  they  were 
uncertain  what  evidence  would  suffice 
to  meet  this  criterion.  They  argued  that 
productivity  itself  may  be  of  much  less 
importance  in  a  project  of  national^ 
si^iificance  than  professional  quality 
and  questioned  the  rationale  for 
including  such  a  nebulous  phrase. 

Discussion:  With  regard  to  the 
qualifications  of  the  key  personnel,  the 
Secretary  has  decided  that  the 
conunenters  have  made  an  important 
distinction  between  "productivity"  and 
"experience."  It  is  noted  that  in  certain 
arenas,  the  only  method  to  measure 
quality  is  via  "productivity,"  i.e.. 
publication  of  articles  and  books. 
However,  for  puiposeS  of  this  program, 
quality  of  key  personnel  can  be 
evaluated  in  a  number  of  ways. 
Education,  training,  and  experience  in 
the  field  are  considerably  easier  to 
measure  than  is  "productivity." 


Change:  In  accordance  with  the 
comments,  the  phrase  "professional 
productivity"  is  deleted.  This  sentence 
will  now  read  "Education,  experience, 
and  training  in  fields  related  to  the 
objectives  of  the  project." 

Comment  One  commenter  was 
concerned  that  §  778.22(g),  Adequacy  of 
Resources,  now  suggests  as  a  criterion  a 
willingness  on  the  part  of  the  institution 
to  share  costs.  Clarification  of  this  point 
was  sought,  along  with  the  level  at 
which  the  institution  would  need  to 
show  this  willingness. 

Discussion:  There  is  no  significant 
change  in  this  criterion  from  the 
previous  regulations  except  that  two 
separate  items  were  combined  into  one. 
There  is  no  new  requirement  for  any 
level  of  cost-sharing  or  matching  funds. 
The  application  narrative  should 
describe  the  resources  available  to  the 
applicant  and  what  will  be  utilized 
during  the  project.  This  is  not  a  formal 
cost-sharing  requirement. 

Change:  None. 

Additional  Factors  the  Secretary  may 
Consider 

Comment  The  Secretary  received 
numerous  comments  on  S  778.23 
concerning  the  provision  to  expand  the 
Secretary's  discretion  in  improving 
geographical  distribution  of  awards. 
One  commenter  stated  that  equitable 
geographical  distribution  as  a  criterion 
constitutes  unfair  competition  and  that 
superior  proposals  from  qualified 
research  libraries  should  be  the  over- 
riding criterion.  They  also  stated  that 
peer  review  becomes  meaningless  with 


this  rule.  Many  conunenters  were 
concerned  with  the  statement  that  the 
Secretary  may  consider  the  geographical 
distribution  of  projects  funded  during 
the  preceding  five  years  or  the  current 
competition  only.  "The  majority  of  the 
commenters  were  opposed  to  the 
provision  to  include  review  of  the 
current  year's  proposals  only  as  this 
would  lead  to  support  of  weaker 
proposals  simply  for  reasons  of 
geographical  distribution  of  awards. 
One  commenter  suggested  that  this 
change  would  leave  the  program 
vulnerable  to  political  exigencies  of 
particular  States  or  regions  of  the 
country.  Another  commenter  stated  that 
this  would  inflict  arbitrary  and 
unacceptable  restrictions  on  grants  and 
has  no  basis  in  the  statute. 

Discussion:  Section  232  of  the  Act 
directs  the  Secretary  "to  achieve  broad 
and  equitable  geographical  distribution 
throu^out  the  Nation"  regarding  grants 
under  this  program.  In  light  of  this 
directive,  the  Secretary  has  no  choice 
but  to  consider  whether  grants  are 
broadly  and  equitably  distributed.  In 
prior  years,  this  assessment  was  based 
primarily  on  the  distribution  of  awards 
over  the  preceding  five  year  period  of 
time,  and  factors  such  as  the  current 
year's  distribution  were  not  considered. 
The  Secretary  had  decided  that  the 
geographical  distribution  of  projects 
during  the  preceding  five  fiscal  years, 
and  the  impact  of  current  awards  on  the 
needs  of  the  research  community  should 
be  sufficient  factors  for  the  Secretary  to 
discharge  his  statutory  responsibilities 
under  section  232  of  the  Act. 


Change:  The  Secretary  has  revised  the 
proposed  regulations  by  deleting 
S  778.23(b)(1)  which  permitted 
consideration  of  the  current  year's 
geographical  distribution  only  in 
endeavoring  to  achieve  broad  and 
equitable  distribution  of  projects  and, 
instead,  will  consider  the  geographical 
distribution  of  the  projects  during  the 
preceding  five  fiscal  years  and  the 
impact  of  current  awards  on  the  needs 
of  the  research  community. 

Comment  Deletion  of  prior 
SS  778.32(c)(2)(v)  and  778.32(d)(2)(iv) 
concerning  the  employment  of  and 
project  participation  by  members  of 
traditionally  underrepresenfed  groups 
was  a  cause  for  concern  by  several 
commenters  and  they  sought 
clarification  of  and  rationale  for  the 
omission  of  this  language. 

Discussion:  Sections  778.32(c){2)(v) 
and  778.32(d)(2)(iv)  of  the  prior 
regulations,  formerly  required  by 
EDGAR  as  essential  elements  of  the 
selection  criteria,  were  dropped  from  the 
revised  EDGAR  regulations  that 
appeared  in  the  Federal  Register  on  July 
24, 1987,  and,  as  a  consequence,  were 
not  included  in  the  proposed  regulations. 
The  Secretary  believes  that  for  purposes 
of  the  HEA  II-C  program,  equal 
consideration  of  traditionally 
underrepresented  groups  is  adequately 
covered  by  Part  IV,  Assurances,  which 
is  page  G  of  the  D-C  application 
package,  and  is  a  required  submission. 

Change:  None. 
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DEPARTMEMT  OF  TRANSPORTATION 
Reaearch  and  Special  Programa 


4»  CFR  Parta  172, 173, 174,  and  177 

[Docket  Na  HM-1M,  Amdt  Noe.  172-112. 
179-205, 174-64, 177-72] 

Molten  Sulfur  I 

AOENCV:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
action:  Final  rule. 


:  RSPA  is  amending  the 
Hazardous  Materials  Regulations  (HMR: 
49  CFR  Parts  171-179)  to  regulate  molten 
sulfur  as  an  ORM-C  material.  This 
material  would  be  subjected  to  the 
hazard  communication,  general 
packaging  and  incident  reporting 
requirements  contained  in  the  HMR. 
These  changes  are  necessary  to  provide 
emergency  response  personnel  with 
sufficient  hazard  identification 
information  to  respond  to  transportation 
incidents,  and  to  increase  the  overall 
safety  in  the  transport  of  this  material. 
EFFECTIVE  DATE:  These  amendments  are 
effective  on  January  2. 1989.  However, 
compliance  with  the  regulations  as 
amended  herein  is  authorized  as  of  June 
13.1988. 

POn  FUKTNER  MFOMNATION  CONTACT 
Helen  L  Engrum.  Regulations 
Development  Branch,  DHM-11. 
Standards  Division,  Office  of  Hazardous 
Materials  Transportation,  Research  and 
Special  Programs  Administration. 
Department  of  Transportation. 
Washington,  DC  20590.  (202)  366-4488. 
SUFFLEMENTAHY  INFOflMATION: 

I.  Background  ' 

On  November  21, 1986,  RSPA  , 

published  a  notice  of  proposed  | 

rulemaking  (NPRM)  in  the  Federal 
Register,  under  Docket  HM-198.  Notice 
No.  88-«  (51  FR  42114).  In  Notice  88-6. 
RSPA  proposed  to  add  molten  Sulfur  to 
the  S  172.101  Table,  with  a  hazard  class 
of  "flammable  solid"  and  a  packaging 
reference  to  §  173.24.  A  "+"  symbol 
appeared  in  Column  1  of  the  1 172.101 
Table  to  indicate  that  this  material 
would  be  regulated  as  a  flammable  solid 
even  though  it  did  not  meet  the 
definition  for  "flammable  solid"  in 
S  173.15a  This  action  to  regulate  molten 
sulfur  was  based  on  RSPA's  belief  that 
molten  sulfur  may  pose  an  unreasonable 
risk  to  health  and  safety  or  property 
when  transported  in  commerce. 

Several  incidents  involving  the 
transport  of  molten  sulfur,  including 
three  in  the  state  of  California  since 
1885.  have  emphasized  the  aeed  for 


regulation  of  this  material.  Accidents 
involving  spills  near  Barstow  County 
and  Culver  City  in  1986.  and  another  in 
Benecia  in  1985,  demonstrated  a  lack  of 
hazard  communication.  In  each  of  these 
incidents,  lack  of  swift  and  accurate 
identification  of  the  material  led  to 
delays  in  handling  the  incidents  and,  in 
at  least  two  instances,  contributed  to 
injuries  sustained  by  persons  on  the 
scene.  Molten  sulfur  will  bum  persons 
coming  in  contact  with  it  and  may 
present  a  toxic  hazard  due  to  the 
presence  of  limited  quantities  of 
hydrogen  sulfide  gas.  If  molten  sulfur  is 
ignited,  it  produces  large  quantities  of 
toxic  sulfur  dioxide  and  may  cause  a  fire 
to  spread  as  a  result  of  the  burning 
liquid's  tendency  to  flow  quite  readily. 
The  Benecia,  California  incident 
resulted  in  two  persons  being  lulled  and 
twenty-six  persons  being  injured  by  the 
spill  and  closure  of  a  major 
transportation  artery  for  twenty-four 
hours.  The  interested  reader  is  directed 
to  Notice  No.  86-6  for  additional 
background  information  concerning  the 
Benecia.  California  incident. 

Notice  No.  86-6  consisted  of  two 
parts:  An  NPRM  addressed  to  molten 
sulfur  and  an  advance  notice  of 
proposed  rulemaking,  consisting  of  a 
series  of  eleven  questions,  addressed  to 
other  molten  materials,  such  as  molten 
aluminum.  This  final  rule  addresses  only 
molten  sulfur.  RSPA  will  address  other 
molten  materials  in  a  future  rulemaking 
action. 

In  response  to  the  NPRM,  RSPA 
received  36  conunents  addressed  to 
molten  sulfur.  Five  cbmmenters 
supported  the  proposed  actions, 
essentially  as  proposed,  citing  the  need 
for  hazard  communication  requirements 
and  general  packaging  requirements. 
Several  of  these  commenters  stated  that 
the  flammable  solid  hazard  class  was 
appropriate  for  consistency  with  the 
classification  of  molten  sulfur  in  the 
United  Nations  Recommendations  on 
the  Transport  of  Dangerous  Goods  (UN 
Recommendations). 

Ten  commesters  opposed  any 
regulation  of  molten  sulfur.  These 
commenters  contended  that  regulation 
was  inappropriate,  some  on  the  basis 
that  the  hazards  posed  by  the  material 
do  not  justify  regulation  and  others  on 
the  basis  that  the  material  does  not  meet 
the  definition  of  a  flammable  soHd. 

Twenty-one  commenters  were  in 
favor  of  regulating  molten  stUfiir  but 
opposed  its  classification  as  a    . 
flammable  solid.  Several  commenters 
representing  nil  concerns  stated  that 
classification  of  molten  sulfur  as  a 
flammable  solid  would  subject  rail  cars 
transporting  the  material  to  train 
placement  requirements.  In  addition. 


commenters  contended  that  this  would 
significantly  increase  the  costs  incurred 
by  rail  carriers  and  shippers  of  molten 
sulfur.  Based  on  information  provided 
by  commenters.  RSPA  estimated  that 
over  90.000  rail  carloads  of  molten  sulfur 
are  transported  each  year. 

Several  commenters  argued  that, 
because  molten  sulfur  does  not  meet  the 
definition  in  S  173.150  for  a  flammable 
solid,  it  is  inappropriate,  and  potentially 
confusing,  to  classify  it  as  a  flammable 
solid.  Commenters  suggested  that 
molten  sulfur  be  classed  as  an  ORM-C 
rather  than  a  flammable  solid. 

RSPA's  primary  reason  for  initiating 
this  rulemaking  action  was  to  extend  the 
hazard  communication  requirements  to 
molten  sulfur.  RSPA  proposed  to  class 
the  material  as  a  flammable  solid,  rather 
than  an  ORM-C  because  shipping 
papers  and  maridngs  are  normally 
required  for  shipments  of  flammable 
solids,  but  not  for  ORM-C  materials  in 
all  instances.  RSPA  believes  that  the 
need  for  both  shipping  paper  and 
markings  is  essential  to  communicate 
the  hazards  of  molten  sulfur. 

RSPA  agrees  with  the  commenters 
that  molten  sulfur  does  not  meet  the 
definition  in  i  173.150  for  a  flammable 
solid,  nor  does  it  meet  the  defining 
criteria  for  flammable  solids  in  the  UN 
Recommendations.  However,  there  are 
many  hazardous  materials  which  do  not 
meet  the  defining  criteria  of  the  hazard 
class  to  which  they  are  assigned.  These 
materials  appear  in  the  S  172.101  Table 
with  a"+"  symbol  in  column  1. 

After  consideration  of  the  merits  of 
the  comments  submitted.  RSPA  agrees  . 
with  the  commenters  that  classing  of 
molten  sulfur  as  a  flammable  solid  may 
be  inappropriate.  With  regard  to  the 
hazards  posed  by  molten  sulfur,  it 
appears  that  molten  sulfur  poses  a 
lesser  degree  of  hazard  than  other 
materials  regulated  as  flammable  solids. 
Also,  it  appears  that  any  safefy  benefits 
that  might  be  attributable  to  requiring 
FLAMMABLE  SOLID  placards  on 
transport  vehicles,  and  train  placement 
requirements  for  tank  cars  of  molten 
sulfur,  would  be  outweighed  by  the 
costs  of  these  regulatory  requirements. 

RSPA  believes  that  an  appropria'te 
level  of  safefy.  with  regard  to  the  hazard 
communication  requirements,  can  be 
achieved  by  placing  molten  sulfiir  in  the 
ORM-C  hazard  class,  by  requiring 
shipping  papers  in  all  modes  of 
transport  and  by  requiring  bulk 
packagings  to  be  marked  with  the 
proper  sldpping  name  "MOLTEN 
SULFUR"  and  with  identification 
nuffibere  as  prescribed  in  S  172.332. 
Therefore,  in  this  final  rule.  RSPA  is 
amending  the  HMR  as  follows.  A  new 
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entry  is  added  to  the  S  172.101  Table  to 
provide  for  Sulfur,  molten,  classed  as  an 
ORM-C.  Section  172.200(b)  is  revised  to 
require  shipping  papers  for  ORM 
materials  when  transported  in  a 
regulated  mode.  Section  173.1080  is 
revised  to  provide  for  packaging  of 
molten  sulfur  in  conformance  with 
S  173.510  and  to  require  the  marking  of 
bulk  packages  containing  the  material. 
Sections  174.24(b)  and  177.817(d)  are 
amended  for  consistency  with  the 
changes  made  in  §  172.200. 

The  revision  to  S  172.200(b)  affects 
materials  other  than  molten  sulfur  and 
clarifies  the  application  of  shipping 
paper  requirements  to  ORM-A,  B,  and  C 
materials.  Most  ORM-A,  B,  and  C 
materials  are  regulated  only  for 
transportation  by  aircraft  or  vessel,  or 
both,  as  indicated  in  the  S  172.101  Table 
by  the  appearance  of  the  symbols,  "A" 
and  "W"  in  Column  1.  Under  the 
language  originally  adopted  in  Docket 
HM-103/112  (41  FR  16044),  ORM-A.  B, 
and  C  materials  were  subject  to 
shipping  paper  requirements  only  when 
transported  in  a  regulated  mode,  i.e.,  in 
the  air  or  water  modes.  Subsequent 
amendments  to  the  HMR  added  ORM-B 
and  C  materials  (e.g.,  gallium  and 
asbestos,  respectively)  that  are 
regulated  in  all  modes  of  transportation. 
These  subsequent  amendments  were 
intended  to  subject  these  materials  to 
shipping  paper  requirements  when 
transported  in  any  mode  when  there  is 
no  "A"  or  "W"  in  Column  1  of  the 
S  172.101  Table.  In  Docket  HM-137  (41 
FR  37114),  wherein  gallium  metal,  Uquid. 
and  gallium  metal,  solid,  were  subjected 
to  regulation  under  the  HMR.  it  was 
specifically  stated  that  "*  *  *  the 
provisions  of  49  CFR  Part  172,  Subparts 
C  and  D  (relating  to  shipping  papers  and 
markings)  *  *  *  are  applicable  to 
shipments  of  gallium  metal  *  *  *" 
Inadvertently,  §  172.200(b)  was  not 
revised  at  that  time  to  clarify  that 
shipping  papers  are  required  any  time 
an  ORM-A,  B.  or  C  material  is 
transported  in  a  regulated  mode.  This 
error  is  corrected  in  this  final  riile.  In 
addition,  the  language  of  S  S  174.24(b) 
and  177.B17(d)  is  revised  for  consistency 
with  the  revised  §  172.200(b). 

Most  commenters  contendeH  that 
specific  packaging  requirements  are  not 
needed  for  molten  sulfur  and  that 
{ 173.24  should  be  referenced  for  general 
packaging  requirements.  In  this  rule, 
RSPA  specifies  packaging  in  accordance 


with  the  general  packaging  requirements 
of  S  173.510,  which,  in  effect,  requires 
conformance  with  { 173.24.  RSPA 
believes  that  reference  to  general 
packaging  requirements  in  S  S  173.510 
and  173.24,  instead  of  adoption  of  more 
specific  packaging  requirements,  is 
acceptable  for  the  present  time.  RSPA 
anticipates  further  consideration  of  the 
need  for  more  specific  packaging 
requirements  as  part  of  RSPA's 
consideration  of  the  need  for  packaging 
standards  for  molten  materials  in 
general  which,  as  previously  mentioned, 
will  be  addressed  in  a  future  NPRM. 

Several  commenters  contended  that 
RSPA  should  create  a  distinct  hazard 
class  for  molten  sulfur  and  other  molten 
materials.  RSPA  desires  to  avoid  a 
proliferation  of  hazard  classes  to 
address  materials  with  unique 
characteristics  and  believes  that  the 
actions  taken  in  this  final  rule  address 
the  safety  issues  in  a  practicable 
manner.  However,  RSPA  wishes  to  note 
that  Docket  HM-181  (Notice  No.  87-4:  52 
FR  42772]  contains  a  proposal  to 
eliminate  the  ORM-C  hazard  class  in 
favor  of  the  internationally  recognized 
Class  9  for  miscellaneous  hazardous 
materials.  Therefore,  this  issue  will  be 
given  further  consideration  in  future 
rulemaking  action.  Also,  since  molten 
sulfur  is  classed  as  a  flammable  solid 
(i.e..  Division  4.1),  rather  than  a  Class  9 
material,  in  the  United  Nations 
Recommendations  on  the  Transport  of 
Dangerous  Goods  and  the  International 
Maritime  Dangerous  Goods  Code,  RSPA 
may  propose  a«change  in  this 
classification. 

Administrative  Notices 

Executive  Order  12291 

The  RSPA  has  determined  that  this 
final  rule  (1)  is  not  "major"  under 
Executive  Order  12291:  (2)  is  not 
"significaqt"  under  DO'Ts  regulatory 
policies  and  procedures  (44  FR  11034): 
(3)  will  not  affect  not-for-profit 
enterprises  or  small  governmental 
jurisdictions;  and  (4)  does  not  require  an 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
(42  U.S.C.  4321  et  seq.).  A  regulatory 
evaluation  is  available  for  review  in  the 
Docket. 

Executive  Order  12612 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 


criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  final  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Impact  on  Small  Entities 

Based  on  limited  information 
concerning  size  and  nature  of  entities 
likely  to-be  affected  by  this  final  rule,  I 
certify  that  this  regulation  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

Information  collection  requirements 
contained  in  the  current  S  172.200 
pertaining  to  shipping  papers  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L  96-511)  and  assigned  control  number, 
OMB  No.  2137-034  (expiration  date  11- 
30-90). 

list  of  Subjects 

49  CFR  Part  172 

Hazardous  materials  transportation. 
Shipping  papers.  Marking  and  labeling. 

49  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers. 

49  CFR  Part  174 

Hazardous  materials  transportation. 
Rail  carriers. 

49  CFR  Part  177 

Hazardous  materials  transportation. 
Motor  carriers. 

PART  172— HAZARDOUS  MATERIALS 
TABLES  AND  HAZARDOUS 
MATERIALS  COMMUNICATIONS 
REGULATIONS 

1.  The  authority  citation  for  Part  172 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1803. 1804, 1806.  and 
1806:  49  CFR  Part  1,  unless  otherwise  noted. 

2.  In  S  172.101,  the  Hazardous 
Materials  Table  is  amended  by  adding  a 
new  entry  in  appropriate  alphabetical 
sequence,  as  follows: 
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Other 
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(t) 

(2) 
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(3) 
ORM-C 

0(a)) 
UN2448 

(4) 
None _. 

(5(a)) 
173.505 

173.1060 

(Xa)) 
Foibiddon.... 

(XbU 
Fortiidden — 

(7(aU 

1 

(7(b)) 
1 

(7(C)) 

Stow  away  wom 
oxidizers  and 
living  quarters. 

3.  In  { 172.20a  paragraph  (b)  is  revised 
to  read  as  follows: 

S172.200    AppNcabWty.  j 

***** 

(b)  This  subpart  does  not  apply  to  any 
material,  other  than  a  hazardous  waste 
or  a  hazardous  substance,  that  is — 

(1)  IdenUfied  by  the  letter  "A"  in 
Column  1  of  the  §  172.101  Table,  except 
when  the  material  is  offered  or  intended 
for  transportation  by  air  or 

(2)  Identified  by  the  letter  "W"  in 
Column  1  of  the  S  172.101  Table,  except 
when  the  material  is  o^ered  or  intended 
for  transportation  by  water  or 

(3)  An  ORM-D,  except  when  the 
material  is  offered  or  intended  for 
transportation  by  air. 

PART  173-SHIPPERS-GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAQtNGS 

4.  The  authority  citation  for  Part  173 
continues  to  read  as  follows: 

Autiioritjr.  40  App.  VS.C.  1803. 1084. 1805, 
1806. 1807.  and  1808;  49  CFR  Part  1,  unless 
otherwise  noted.  i 

5.  Section  173.1080  is  revised  to  read 
as  follows: 


S  173.1080    Siiifiir.moNan  or  solid. 

(a)  Solid  sulfur.  When  offered  for 
transportation  by  water,  solid  sulfur, 
including  flowers  of  sul^  (sulfur 
flower),  must  be  packaged  in 
conformance  with  {  173.510  in 
packagings  as  follows: 

(1)  Metal  barrel  or  drum; 

(2)  Wooden  barrel  or  keg: 

(3)  Wooden  or  fiberboard  box; 

(4)  Sift-proof  multi-wall  paper  bag; 

(5)  Sift-proof  paper-lined  burlap  bag; 

(6)  Sift-proof  rail  car.  or 

[7]  Sift-proof  or  lined  freight  container. 
(b>  Molten  sulfur.  Packagings  for 
molten  sulfur  must — 

(1)  Conform  to  the  requirements  of 
S  173.510;  and 

(2)  For  bulk  packagings,  be  marked 
"MOLTEN  SULFUR"  in  the  manner 
prescribed  in  Subpart  D  of  Part  172  of 
this  subchapter. 

PART  174-CARRIA6E  BY  RAIL 

6.  The  authority  citation  for  Part  174 
continues  to  read  as  follows.' 

Authority:  49  U.S.C  1803, 1804. 1805, 1808: 
49  CFR  Part  1,  unless  ofterwise  noted. 

7.  In  9  174.24,  paragraph  (b)  is  revised 
to  read  as  follows: 


§174.24    SMppino  papars. 

***** 

(b)  This  subpart  does  not  apply  to  a 
material  that  is  excepted  from  shipping 
paper  requirements  as  specified  in 
S  172.200  of  this  subchapter. 

PART  177— CARRIAQE  BY  PUBLIC 
HIGHWAY 

8.  The  authority  citation  for  Part  177 
continues  to  read  as  follows: 

Aalkority:  40  App.  U.S.C  1803, 1804, 180S; 
49  CFR  Part  1,  unlese  otherwise  noted. 

9.  In  S 177  J17,  paragraph  (d)  is 
revised  to  read  as  follows: 

9177.817    Shipping  papers. 

(d)  This  subpart  does  not  apply  to  a 
material  diat  is  excepted  from  shilling 
paper  requirements  as  specified  in 
§  172.200  of  this  subchapter. 

•        *        •        *        • 

Issued  in  Washington.  DC  on  May  la  1988, 
under  authority  delegated  in  40  CFR  Part  1. 
M.  CyulUa  Douglass. 

Administrator,  Research  aiid  Special 
Programs  Administration. 

{FR  Doc  88-40802  Filed  5-12-88:  8:45  am) 
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Part  V 

Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity 

Availability  of  Funding  Under  the 
Community  Housing  Resource  Board 
Program;  Competitive  Solicitation;  Notice 


17162 


Fedwal  Reffater  /  Vol.  53.  No.  93  /  Friday.  May  13.  1988  /  Notices 


Federal  Register  /  Vol.  53.  No.  93  /  Friday.  May  13.  1988  /  Noticea 


1716S 


DEPAimiENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

[Docket  Na  N-«S-1797,  FR-24S5]  j 

Avaiat)ility  of  Funding  Under  ttie 
Community  Housing  Resource  Board 
Program;  Competitive  Solicitation 

AQENCV:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 

ACTION:  Notice  of  funds  availability. 


f:  HUD  is  soliciting  applications 
from  eligible  Community  Housing 
Resource  Boards  (CHRBs)  for  funding 
under  the  CHRB  Program.  CHRBs  must 
meet  certain  eligibility  criteria  in  order 
to  qualify  for  consideration. 

DATE:  Applications  are  to  be  received 
not  later  than  June  28, 1988,  3K)0  p.m. 
Local  time  at  the  place  designated  for 
the  receipt  of  applications  in  accordance 
with  the  CHRB  Request  for  Grant 
Applications. 

RM  HmrHBK  mpomumoH  contact: 

The  appropriate  Regional  Director  for 
Fair  Housing  and  Equal  Opportunity  is 
also  the  Gnni  Officer  (GO]  and  is 
located  at  the  HUD  Regional  Office. 
Application  kits  are  available  to  eligible 
CHRB  amilicants  upon  written 
(preferably  certified  mail)  request  from 
the  office  listed  below  which  is 
responsible  for  serving  the  State  in 
which  tbe  Resource  Board  is  located. 
Collect  calls  trill  not  be  accepted  These 
kits  are  available  from: 

Region  I: 

Maine.  New  Hampshire,  Vermont 

Massadiuaetts,  Rhode  bland,  and 

Connecticut 
Department  of  Housing  and  Urban 

Development 
Attention:  Robert  Laplante 
Director.  Regional  Office  of  Fair 

Housing  and  Equal  Opportunity,  IE 
Thomas  P.  OT^eiH.  Jr.  Federal  Building 
10  Causeway  Street.  Room  308 
Boston.  MA  02222-1092 
Phone:  617/565-5304 

Region  II: 

New  Yoric  and  New  Jersey 
Department  of  Housing  and  Urban 

Development 
Attention:  Stanley  Seidenfeld 
Director,  Regional  Office  of  Fair 

Housing  and  Equal  Opportunity,  2E 
28  Federal  Plaza,  Room  3532 
New  York,  NY  10278-0068 
Phone:  212/264-1290 


Region  III: 

Pennsylvania,  Delaware,  Maryland, 

Virginia,  West  Virginia  and 

Washington,  DC 
Department  of  Housing  and  Urban 

Development 
Attention:  Raymond }.  Solecki 
Director,  Regional  Office  of  Fair 

Housing  and  Equal  Opportunity.  3E 
Liberty  Square  Building 
105  South  7th  Street  3rd  floor 
Philadelphia,  PA  19106-3392 
Phone:  215/597-2338 

Region  IV: 

Georgia,  North  Carolina,  South  Cardina, 
Florida,  Tennessee,  Alabama. 
Mississippi  and  Kentucky 

Department  of  Housing  and  Urban 
Development 

Attention:  Augustus  L  Clay 

Director,  Regional  Office  of  Fab- 
Housing  and  Equal  Opportunity.  4E 

Richard  B.  Russell  Federal  Building, 
Room  524 

75  Spring  Street  SW. 

Atlanta.  GA  30303-3388 

Phone:  404/331-5140 

Region  V: 

Illinois.  Ohio.  Michigan,  Minnesota, 

Indiana  and  Wisconsin 
Department  of  Housing  and  Urban 

Development 
Attention:  Thomas  Higginbothan 
Director.  Regional  Office  of  Fair 

Housing  and  Equal  Opportunity.  SE 
Room  2110 

300  Sondi  Wacker  Drive 
Chicago,  IL  60606-6765 
Phone:  312/353-7776 

Region  VI: 

Texas.  Oklahoma,  Louisiana,  Arkansas 

and  New  Mexico 
Department  of  Housing  and  Urban 

Development 
Attention:  John  E.  Wright 
Director,  Regional  Office  of  Fair 

Housing  amd  Equal  Opportunity.  6E 
1600  Throckmorton  Street  Room  501 
P.O.  Box  2905 
Fort  Worth,  TX  76113-2905 
Wione:  817/885-5491 

Region  VII: 

Kansas,  Iowa,  Nebraska  and  Missouri 
Department  of  Housing  and  Urban 

Development 
Attention:  J.B.  Littlejohn 
Director,  Regional  Office  of  Faic 

Housing  and  Equal  Opportunity.  7E 
Professional  Building,  Room  1102 
1103  Grand  Avenue 
Kansas  City,  MO  64106-2496 
Phone:  816/374-2685 


Region  VIII: 

Colorado,  Wyoming,  North  Dakota. 

South  Dakota,  Montana  and  Utah 
Department  of  Housing  and  Urban 

Development 
Attention:  Lloyd  Miller 
Director,  Regional  Office  of  Fair 

Housing  and  Equal  Opportunity,  8E 
Executive  Tower  Building 
1405  Cortis  Street,  27th  Floor 
Denver,  CO  80202-2349 
Phone:  303/844-4751 

Region  DC 

California,  Nevada,  Arizona  and  Hawaii 
Department  of  Housing  and  Urban 

Development 
Attention:  Lavera  Gillespie 
Director.  Regional  Office  of  Fair 

Housing  and  Equal  Opportunity.  gE 
Fliillip  Burton  Federal  Building,  Room 

8001 
450  Golden  Gate  Avenue 
P.O.  Box  36003 

San  Francisco.  CA  94102-3448 
Fkone:  41S/556-6826 

Region  X: 

Washington.  Oregon,  Alaska  and  Idaho 
Department  of  Housing  and  Urban 

Development 
Attention:  James  Brown 
Director,  Regional  Office  of  Fair 

Housing  and  Equal  Opportunity,  lOE 
1321  Seomd  Avenue,  8th  Floor 
Seattle.  WA  98101-2054 
Vhaoe:  206/442-0226 


rARV  MRMIMATtON.  This 

Notice  of  Funds  Availability  is  issued 
under  the  regulations  for  the  CHRB 
Program,  codified  at  24  CFR  Part  120. 
Interested  CHRBs  are  urged  to  review 
diese  regulations  and  the  factors  for 
award  in  the  application  kit  to 
determine  whether  they  should  apply 
uader  this  program. 

The  program  has  two  categories  of 
funding:  (1)  Maintenance,  and  (2) 
Improvement.  A  CHRB  should  apply  for 
Maintenance  funding  when  its  activities 
have  resulted  in  full  implementation  of 
the  terms  of  the  Voluntary  Affirmative 
Marketing  Agreement  (VAMA).  CHRBs 
in  this  category  will  be  provided  funds 
to  maintain  their  efforts  in  promoting 
continued  accomplishment  of  the  goals 
of  die  VAMA. 

A  CHRB  should  apply  for 
Improvement  funding  when  the  terms  of 
the  VAMA  have  not  been  fiilly 
iinplemented.  CHRBs  in  diis  category 
win  be  provided  funds  to  improve  thefr 
capacity  to  help  other  housing  industry 
groups  to  achieve  the  goals  of  the 
VAMA. 

Eligible  CHRBs  may  apply  for  funds 
under  cme  category  only. 


Program  Background 

Section  808(e)  (3)  and  (5)  of  Title  VDI 
of  die  Civil  R^ts  Act  of  1968  (42  U.S.C. 
3608]  reqidres  the  Secretary  to 
"cooperate  with  and  render  technical 
assistance  to  Federal,  State,  local  and 
other  public  or  private  agencies, 
organizations,  and  institutions  which  are 
formulating  or  carrying  on  programs  to 
prevent  or  eliminate  discriminatory 
housing  practices  *  *  *"  and  to 
"administer  the  programs  and  activities 
relating  to  housing  and  urban 
development  in  a  mannar  affirmatively 
to  further  the  policies  of  this  tide." 

Section  809  of  the  Act  requires  that 
"the  Secretary  shall  commence  such 
educational  and  conciliatory  activities 
as  in  his  judgment  will  further  the 
purposes  of  this  tide  *  *  *   shall  call 
conferences  of  persons  in  the  housing 
industry  and  odier  interested  parties  to 
acquaint  them  with  the  provisions  of 
this  title  and  his  suggested  means  of 
implementing  it  and  shall  endeavor 
with  their  advice  to  work  out  programs 
of  voluntary  compliance  and  of 
enforcement" 

In  order  to  promote  the  achievement 
of  the  goal  of  fair  housing  throu^out  the 
.United  States,  the  Department  of 
Housing  and  Urban  Development  has 
developed  the  Voluntary  AfEirmative 
Marketing  Agreement  (VAMA)  Program. 
This  nationwide  program  focuses  on 
local  efforts  to  assure  nondiscrimination 
in  connection  with  the  sale,  rental  and 
financing  of  housing  and  the  provision 
of  services  and  fadUties  in  connection 
with  those  activities.  The  Program  goal 
is  to  promote  achievement  of  a 
condition  in  whidi  individuals  of  similar 
•income  levels  in  the  same  housing 
.market  area  have  available  to  them  a 
like  range  of  choices  in  housing 
regardless  of  their  race,  color,  religiob. 
sex  or  national  origin. 

Consistent  with  its  responsibilities 
under  Tide  VIU,  HUD  has  negotiated 
VAMAs  with  the  National  Association 
of  Realtors,  the  National  Association  of 
Real  Estate  Brokers,  die  National 
Association  of  Real  Estate  License  Law 
Officials  and  the  National  Association 
of  the  Home  Builders.  These  agreements 
are  intended  to  promote  a  broad  equal 
opportunity  program  designed  to  assure 
that  housing  will  be  maiketed  on  a 
nondiscriminatory  basis.  Signatories  to 
a  VAMA  agree  to  conduct  certain 
.  programs  and  activities  to  acquaint 
communities  with  equal  housing 
opportunity,  to  establish  office 
procedures  to  ensure  that  there  is  no 
denial  of  equal  professional  service  and 
to  make  materials  available  which 
'  explain  the  commitment  of  signatories  to 
the  goal  of  fair  housing. 


The  VAMAs,  approved  by  housing 
industry  associations  at  the  national 
level,  are  implemented  by  member  firms 
at  the  local  level.  In  addition  to 
providing  a  program  to  promote  fair 
housing  efforts,  the  VAMAs  commit 
HUD  to  provide  technical  assistance  to 
local  housing  industry  groups  that 
become  signatories  to  the  agreements. 
Assistance  in  implementing  VAMA 
commitments  is  provided  to  the  local 
housing  industry  groups  through  HUD- 
established  Community  Housing 
Resource  Boards  (CHRBs)  composed  of 
volunteer  representatives  of  community 
organizations  dedicated  to  equal 
housing  opportunity. 

Eligible  Applicants 

To  be  eligible  for  funding,  each 
appUcant  must  be  a  CHRB  consisting  of 
HUD  appointed  representatives  from 
community  organizations  or  agencies 
formed  to  fulfill  HUD's  obligation  to 
provide  technical  assistance  to  local 
real  estate  boards  In  the  implementation 
and  monitoring  of  the  VAMA;  must  have 
been  in  existence  for  at  least  six  months 
before  the  publication  of  this  notice;  and 
must  otherwise  meet  the  criteria 
contained  in  24  CFR  Part  12a 

Applicants  that  have  been  in 
existence  for  more  than  oive  year  must 
have  received  a  satisfactory 
performance  rating  in  the  most  recent 
Beld  office  evaluation  of  die  CHRB.  (The 
evaluation  methodology  is  explained  in 
the  application  kit) 

A  CHRB  that  received  initial  funding 
under  the  FY-1987  NOFA  may  be 
eligible  for  funding  in  FY-1968  if  the 
CHRB's  request  under  Uie  1987  NOFA 
was  ivithin  the  maximum  funding 
limitation  for  FY-1987  and  the  amount 
awarded  in  FY-1987  was  less  than  the 
amount  requested.  Under  this  NOFA, 
such  applicants  will  be  eligible  to 
receive  a  grant  equal  to  the  amount 
requested  in  FY-1967  less  the  amount  of 
the  grant  awarded  in  FY-1987.  For 
example,  a  CHRB  in  a  jurisdiction  of 
over  50,000  persons  that  requested  an 
award  of  $25,000  in  FY-1987  and 
received  $15,000  would  be  eligible  for  up 
to  $10,000  under  this  NOFA.  (CHRBs 
that  received  full  funding  during  1987 
are  not  eligible  for  funding  under  this 
NOFA.) 

CHRBs  that  received  funding  in  fiscal 
years  1982. 1983. 1964  (including  New 
Horizons  CHRBs).  1985  and  1988  may 
apply  for  funding  under  this  notice.  In 
addition  to  the  requirements  stated 
above,  to  be  eligible  for  funding  such 
CHRBs: 

— Must  have  successfully  completed 
their  previous  grant  submitted  a 
requisition  for  final  payment  of  the 
grants;  and  received  a  notification  book 


the  Government  Technical 
Representative  by  May  24, 1988  stating 
that  their  fmal  payment  voucher  has 
been  approved;  and 

— Must  submit  evidence 
demonstrating  that  during  the  grant  year 
it  completed  at  least  two  activities  that 
specifically  addressed  the  goals  of  the 
VAMA;  engaged  in  the  identification  of 
local  problems  and  issues  that  impeded 
equal  housing  opportunity;  and  assessed 
local  housing  industry  group 
performance  under  the  VAMA. 

Method  of  Distribution 

Maximum  funding  amounts,  except  as 
modified  above  for  CHRBs  funded  in 
FY-1987  will  be  as  follows: 

(a)  CHRBs  in  jurisdictions  with 
populations  under  50,000  may  apply  for 
grants  of  up  to  $15,000. 

(b)  CHRBs  in  jurisdictions  with 
populations  of  50,000  or  more  may  apply 
for  grants  of  up  to  $25,000. 

Sixty  percent  of  the  funds  to  be 
awarded  will  be  allocated  to  proposals 
from  CHRBs  seeking  granting  for 
improvement  funding.  Forty  percent  of 
the  funds  will  be  for  proposals  from 
CHRBs  seeking  maintenance  funding.  If 
funds  remain  in  either  category 
(improvement  or  maintenance)  after  all 
acceptable  proposals  have  been  funded, 
the  remaining  funds  may  be  used  for  the 
other  category. 

Approximately  $1,000,000  is  available 
under  this  notice.  Each  of  HUD's  ten 
Regions  has  been  assigned  an  allocation 
(see  below)  from  these  funds  based  on 
the  number  of  CHRBs  expected  to  apply 
weighed  against  our  funding  limitation. 
Both  large  and  small  jurisdictions  are 
considered.  A  Headquarters  reserve  of 
$100,000  has  been  set  aside. 

The  following  are  the  Regional 
allocations: 

Region  and  Allocation 

I— $75,000 
0-485,000 

m— $1034)00 

IV-.$103.000 
V— $103,000 
VI— $103,000 
Vn— 475,000 
VIII— $75,000 
IX— $103,000 
X— $75,000 

Headquarters  Reserve— $100,000 

The  reserve  will  be  allocated  by  the 
Assistant  Secretary  to  address  such 
special  circumstances  as  geographic 
distribution  and  minority  concentration 
after  all  applications  are  rated  and 
ranked.  Any  funds  not  utilized  by  a 
particidar  region  vrill  be  returned  to  the 
Headquarters  reserve. 


17164 


Federal  Register  /  Vol.  53.  No.  93  /  Friday.  May  13.  1988  /  Notices 


Federal  Renter  /  Vol  53.  No.  93  /  Friday.  May  13.  1988  /  Noticeg 


17165 


Application  Infonnation  j 

Applicants  for  funding  must  suboiit  aU 
infonnation  required  in  the  application 
kit,  including  letters  of  financial  or  in- 
kind  support  from  the  private  sector, 
and/or  from  State  or  local  governmental 
entities,  a  budget,  all  forms  that  are 
required,  a  one-page  synopsis  ofthe 
proposed  projects  and  a 
recommendation  letter  from  at  least  one 
of  the  housing  industry  groups  that  the 
CURB  works  with  in  promoting  the 
Voluntary  Affirmative  Marketing      i 
Agreement.  If  an  applicant  does  not  \ 
submit  all  infonnation  required  in  the 
Request  for  Grant  Applications  (RFGAJ, 
the  application  will  be  considered  non- 
responsive  to  the  RFC  A  and  will  not  be 
rated. 

Kits  will  be  provided  to  each 
applicant  CHRB  by  the  servicing 
Regional  Office  upon  written  request 
Each  applicant  will  receive  the  same 
application  kit.  Where  the  factors  for 
award  differ  for  maintenance  or 
improvement  funding,  the  difference  in 
the  application  requirements  will  be 
explained  in  the  kit.  Questions  not 
addressed  in  the  kit  may  be  directed  to 
the  appropriate  HUD  Field  or  Regional 
Office,  to  the  attention  of  the  Director  of 
Fair  Housing  and  Equal  Opportunity. 

Since  training  is  an  essential  part  of 
this  program,  all  proposed  budgets  must 
set  aside  5%  of  grant  funds  for  training 
purposes.  Further  information  on 
training  requirements  will  be  provided 
by  HUD  Regional  Offices  during  the 
funding  year. 

It  is  important  to  note  that,  although 
funds  may  be  used  for  operating  costs 
associated  with  the  specific  funded 
activities  of  the  CHRB  program, 
applicants  should  propose  to  use  the 
major  portion  (greater  than  50  percent) 
of  funds  for  program  costs  (as  opposed 
to  administrative  costs). 

Each  CHRB  must  submit  a  detailed  12- 
month  schedule  of  events  coordinated 
with  the  local  housing  industry  group 
and  HUD,  showing  how  the  CHRB 
intends  to  assess,  assist  monitor  and 
evaluate  the  implementation  of  the 
VAMA.  In  the  event  problems  of 
coordination  with  the  local  housing 
industry  group  are  encountered,  the 
CHRB  should  describe  the  difficidty  in 
the  submission. 

Applications  for  funding  must  be 
received  by  the  appropriate  Regional 
Office  by  3.-00  p.m.  Regional  Office  time, 
June  28, 1988.  (See  Grant  Application  Kit 
Section  C-2,  Siubmission  of  Application, 
for  further  clarification.)  See  Further 
Information  Section  of  this  NOFA  for 
addresses. 


Section  Criteria 

Applications  will  be  reviewed,  scored 
and  ranked  by  selected  staff  personnel 
from  HUD  Regional  Offices.  Each 
Regional  Administrator  has  also  been 
delegated  the  responsibility  for  making 
grant  awards  to  selected  CHRBs  firom 
the  funds  which  he/she  has  been 
allocated.  Projects  will  be  evaluated  for 
funding  separately  within  each  category, 
to  avoid  a  disadvantage  to  less 
experienced  or  first-time  applicant 
CHRBs. 

Projects  will  be  ranked  on  the  basis  of 
the  following  five  criteria: 

1.  The  relationship  of  the  proposed 
project  to  the  goals  of  the  VAMA.  The 
principal  purposes  of  the  CHRB  are  to 
monitor  progress,  provide  technical 
assistance,  and  recommend  and 
promote  solutions  to  problems 
associated  with  the  implementation  of 
the  VAMA.  Prior  year  projects  have 
consisted  of  much  outreach  and 
education  activity.  Although  HUD  has 
appreciated  these  fair  housing 
initiatives,  not  enough  attention  has 
been  given  to  the  VAMA  and  the 
housing  industry.  CHRBs  were  created 
to  work  with  the  housing  industry  group, 
and  to  monitor,  train  and  evaluate  them 
in  their  efforts  to  carry  out  their  VAMA 
commitments.  Therefore,  this  notice 
places  a  priority  on  these  later  activities. 
Applications  stressing  outreach  and 
education  activities  will  receive  fewer 
points  under  the  selection  criteria.  HUD, 
therefore,  gives  greater  weight  to 
projects  that  emphasize  VAMA 
implementation  and  monitoring 
activities. 

Accordingly,  eligible  projects  that  can 
earn  the  maximum  number  of  points 
under  this  first  criterion  are  those  that: 

(a)  Aimually  assess  the  effectiveness 
of  the  VAMA; 

(b)  Seek  cooperative  solutions  to 
problems  associated  with 
implementation  of  the  VAMA  and 
provide  assistance  to  the  local  housing 
industry  group; 

(c)  Seek  to  expand  minority 
involvement  in  some  phase  of  the 
housing  industry; 

(d)  Describe  and  identify  the  rental 
housing  supply  within  the  CHRB's 
jurisdiction,  determine  existing  housing 
discrimination  problems,  and  develop 
pertinent  solutions.  Eligible  projects  that 
will  receive  a  lower  priority  (i.e.,  ones 
that  less  completely  meet  the  goals  of 
the  VAMA)  are  those  that 

(a)  Inform  the  public  regarding  the 
goals  of  fair  housing  and  the  VAMA; 

(b)  Assess  community  fair  housing 
needs  and  problems  or  successes; 

(c)  Expand  public  awareness  of 
housing  opportunities  in  the  community. 


Since  the  VAMA  does  not  permit 
CHRBs  to  sponsor,  conduct  or  fund 
programs  of  real  estate  testing,  projects 
relating  to  such  programs  are  not 
acceptable. 

2.  The  extent  to  which  the  proposed 
project  will  affect  the  groups  the  VAMA 
is  designed  to  reach;  e.g.,  the  extent  to 
which  the  project(s)  will  have  significant 
positive  impact  in  areas  with  substantial 
minority  population  or  on  a  particular 
housing  industry  group. 

3.  The  commitment  of  the  CHRB 
members,  as  indicated  through  regular 
attendance  at  meetings  (verified  by 
copies  of  meeting  minutes),  by 
demonstrated  results  of  activities,  as 
described  in  correspondence,  news 
reports,  editorials,  testimonials,  etc.  (for 
CHRBs  requesting  maintenance 
funding),  and  by  expected  results  of 
activities,  based  upon  a  thoughtful  and 
reasoned  analysis  of  goals  and  problems 
and  the  related  actions  needed  to 
address  them  (for  CHRBs  requesting 
improvement  funding). 

4.  The  amount  of  relevant  professional 
or  organizational  experience,  including 
experience  in  fair  housing,  available  to 
the  CHRB  among  its  membership,  its 
community  contacts  and  working 
relationships,  or  staffing,  to  implement 
the  proposed  projects. 

5.  The  extent  to  which  the  proposed 
project  does  not  duplicate  other 
community  efforts. 

Proposals  must  be  specific  and 
address  each  criterion.  Any  reports, 
documentation  and  correspondence 
included  with  the  application  must  be 
clear  and  legible  and  will  not  be 
returned,  as  these  will  be  retained  for 
record  purposes. 

The  relative  weights  of  the  criteria  for 
selection  will  be: 


Criteris 


Raiationitiip  of  proiects  to  VAMA  goals..-. 

The  axtant  to  tiitijch  m*  proposed  project 

w«  «necl  the  groups  the  VAMAs  are 

designed  to  reach 

Oocwnentation  of  Resource  Board  Com- 

nmlVMMIt -««..«...„...... 

Experience  avaHabte  to  IwplewwH 
projects _ 

Extent  to  \which  projects  do  not  dupicals 
other  community  efforts 

Total „ 


30 

25 

IS 
20 
10 


too 


Notification  of  AppKcants 

HUD  will  notify  all  successful 
applicants  upon  selection.  Unsuccessful 
applicants  will  be  notified  after  the 
awards  have  been  made.  No  Information 
will  be  made  available  to  aiqilicants 
during  the  period  of  HUD  review  and 
evaluation,  except  for  notification  to 


those  applicants  that  are  declared 
ineligible  or  late. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
program  number  14.403,  Community 
Housing  Resource  Board  Program.  The 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3504 
(h))  have  been  met.  and  the  infonnation 
collection  requirements  contained  in  this 
notice  have  been  approved  under  0MB 
Control  Number  2529-0022. 

Authority:  Title  VIII  of  the  Civil  Rights  Act 
of  1966  (42  U.S.C  3601-3619). 

-  Date:  April  28, 1988. 

Judith  Y.  Bradiman, 

Assistant  Secretary  for  Pair  Housing  and 

Equal  Opportunity. 

(PR  Doa  86-10604  Filed  5-12-88;  8:49  am) 
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1 5643-1 5784 3 
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16235-16376 6 

16377-16534 ...9 
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16859-17002 12 
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CFR  PARTS  AFFECTED  DURING  MAY 

At  the  end  of  eacti  month,  ttie  Office  of  the  Federal  Register 
put>lishes  separately  a  List  of  CFR  Sections  Affected  (ISA),  which 
Hsts  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


3CFR 


5802..... 15643 

5803 15645 

5804 15647 

5806 15785 

5806 15793 

5807 16235 

5808 16237 

5809 16239 

581 0 „ 16241 

581 1 16377 

5812 16530 

5813 16532 

5814 16533 

581 5 1 6689 

5816 16856 

581 7 16857 

581 8 1 7003 

5819 17005 

5820...„ 1 7007 

5821 1 7009 

Executtve  Orders: 
11480  (Suspended  by 

EO  12640) 16996 

12163  (Amended  by 

EO  12639) 16691 

1 2638 1 5649 

1 2639 16691 

1 2640 1 6996 

5CFR 

841 1 16535 

843 - 1 6535 

1 320 16618 

1645 ...15620 

Proposed  Rules: 

630 1 6554 

7  CFR 

246 .' 15651 

252 1 6379 

301 ............15654.  16536 

319...... 16538 

354..... „ 1 5656 

401 1 6539 

701....„ 15657  . 

729 1 5543 

900 1 5658 

910 16243,17011 

1 106 1 5795 

1 762_ 1 5545 

1951 15797-15800.  16243 

1 965 1 5800 

2620 1 6540 

3901 :  1 5547 

Propos#fl  Ruwss 

1 1 5685 

15 16283 

401 . 16554 

652 1 5566 

725 16721 


780 1 7054 

91 1 17056 

915... 1 7056 

916. 16931 

918 1 7056 

921 1 7056 

922 1 7056 


923 

17056 

924 

953 

958 

982 

„._ 17056 

15850 

15850 

17056 

987 

1040... 

16130 

15851 

1068... 
1230... 

15690.  16556 

15700 

1497  . 

16131 

1498. 

16131 

1900... 

16615 

1980... 

-..15852.  16416 

8CFR 

3 


15659 


21 2 1 6972 

214 16972 

217 1 6972 

236 16972 

242 „ 16972 

245. 1 6972 

248 1 6972 

299 _ 16972 

9CFR 

11 15640 

78 1 6245 

327 -.. 1 701 1 

335 1 701 5 

381 17011 

rropowd  RuIm: 

325 - 1 7059 

327 1 7059 

381 1705* 


10  CFR 

50 

420. _„ 

465 .::...._„..„..„ — 

600 ...- 

1004   

.16051 
...15801 
...15801 
...15801 
...15660 

..16131 

50 

..  16425 

51 

...16131 

60  

...  16131 

12  CFR 

265 

...15801 

505 

600 

611 

...16054 
...16693 
...16695 
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203..... 
545..™ 
611..„. 
614..„ 


.17061 
.16147 


16934,16936 

..._ 16937.  16963 

615 16937. 16948, 16963 

617 „ 16936 

61& 16937,  16948, 16063 

622 16966 

623 16966 

624 16968 


14CFR 

21 

25. 

36. 

39 


16360 

16360 

..._  16360 


16241-16250,  16379- 

16386, 16697-16699. 17017. 
17018 

71 15634.  16252.  16253, 

16387,17019,17020 

97 „ 16388 

302. 16700 


39.__ 16289,  16438,  16722- 

16724, 17077 

71 — 16290, 16291,  17078- 

17060 


IS  cm 

4 

15b. 


372.... 
373... 
399 16254, 16701, 17021 


...16057.16211 

— 15548 

16390 

17021 


16CFR 

13 

455 


-17022 

....  16390 


13 

17CFR 

240. 


.  16726. 16727 


.16399 


18CFR 

2 15802.  16859 

16 15804 

154 ^.„,  16058 

157 16058 

280 16058 

271 16541 

284 16058. 16659 

375 16058 

385 16058,  16407 

386. „.. 16058 


35„ 


38.... 
292- 


293„ 


382.. 


.16882 
.16882 
.18882 
.16882 
.16682 


19  cm 


146.. 


.16730 


20  cm 

416. 

802_ 


..16542.16615 
14518 


21  cm 

81 

101 

170. 

179 


-15651 
.:.  16067 
.-1<644 

...16615 


18? 

18862 

184. 
186. 

.16837,  16862 

16862 

444 
452. 

_ 16615 

16837 

522...„ 

15812 

561.„.. 
86&„. 

15812 

16837 

876 
895 

— 

16837 

16837 

1002 

175. 

176. 

— 16837 

16837 

16837 

177 

16837 

178. 
211. 

.... 



.18558.16837 
16150 

352..... 



15853 

22CfR 

PfopoMd  RuImc 

41 

206. 

1507 

23CFR 

625 


.16075 
.16559 
.16153 


.15669 


...  15813 
...15818 
...  15613 
...15813 
15671, 16068 

16068 

16066 

15818 

15551 


570 15566 

26  cm 

1 16076,  16214,  16408 

145 16867 

602 16076,  16214, 16406 

1 .......16156. 16233 

48. ; :_...  16882 

602 16233 


24  cm 

207_ 

215 

220 

221 

232_ 

241 

242 

885- 


27  cm 

9 

28  cm 


16.. 


17022 


.16730 


29  cm 

1625 

1907 

1910. 

2619. 

2676. 


19m_- 
1915_ 
1917„_ 
1918__ 


...15673 
.« 16838 
,-10838 
...17028 
..17028 

...16731 
...16731 
...16731 
...18731 


30  cm 

75. 

210 

216 

845 . 


914.. 


..16872 
-.18408 
..,16408 
-.  16016 

-16560 


925...-,.- , 15702 

31  cm 

5 1 6702 

306 ..  15553 


32  cm 

390. 

706 -.. 

— 16254 

. 16873 

33  cm 

100. 

..16255.  16874 

110. 

..16874  17027 

117 

-16547.  16875 

162. 

15555 

165 

Prepo9M 
117 

RuIm: 

-16703.17028 
16202 

165.- 

16883 

34  cm 

33 1 5673 

361 16978 

363 1 71 40 

365 - 17140 

366. 1 7140 

369 17140 

370. 17140 

372 17140 

374 17140 

375 1 7140 

378 1 7140 

379 17140 

385 17140 

387 17140 

388 17140 

389 1 7140 

390 17140 

778 17150 


-16292 
-15776 
-15776 


200 

373. 

380 -. 


35  cm 

9 

36  cm 

211..- 

251 

261 

12S8. 


.16256 


.17029 
.16548 
.16548 
.16257 


7 16561 

37  cm 

1 16413 

2 16413 


1 16522 

201- 16567 

38Cm 

3 .. 16875 

42. ...„ 16704 


.16884 


21 

99  cm 

111 


3001. 


— i6258 
— 16885 


40  cm 

35 


52 16261, 17033 

60. . 17038 

61 -..- 1 7038 

1 52 1 5952 

153 15952.  15998 

156..- 15952.  15998 

156 15952. 15996 

162. 15952.  15998 

163 15606 

180 15822-15826, 16719 

271 _ -16264 

303 „  16086 


50 17081 

51 17081 

5^ 15703. 16732 

58. 1 7081 

141 16348 

1 42 _  16348 

180 15854. 15855 

253 15624 

261 „  1 5704 

763. 15857 


41CFR 

101-41—. 
101-42_.. 
101-43_„ 
101-44-_. 
101-45.— 
101-46^- 

42  cm 

400 

435 


.16876 
.16089 
.16088 
.16060 
.16089 
.16089 


.16287 
.16560 


PrapoMd  RuIm: 

57 _ 15710. 16158. 16293 

435 - 15857 


43  cm 

2 -.-... 

3160 


11 

12 .„ 

PyMte  Lmm  OfoSfK 
6675.-. „ 

44Cm 

59 

60 


61„ 
6^. 
64- 


65- 


70 

72. 

45  cm 


.16128 
.16408 

.15714 
.18739 

.16260 


.16289 
.16280 
.16288 
.16288 
.15665 
.16260 
.16269 
.16260 


15820 


670 16886 

4«cm 

150.„- .„ 15826 

153„._ ^-...- -15828 

561-.-; 15863 

47iCm 

Ch.  1. —...-... 15557 

1  — i;^v..-..~ — ^..^Ll^..^  i  7030 
73...-.:.-.  18600, 18551. 17040- 
cr.'  .?.r  V--:  '.  17040  • 
76 — *-...„; — .™^.,— .« 17049 
80-..*.,...._.v-^ 17051 
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2 

17082 

13 

15572 

15 

17083 

69 

- 16301 

73 

80 

15572-15575.  15716. 

16165, 16569. 16570. 

17083-17085 

1SS72 

48  cm 

301 

15561 

304 

15561 

306 

15561 

307..- 

15561 

313 „. 

315 



15561 

155^1 

330 

15561 

332 

333 

15561 

15561 

352 

15561 

5215 

- 16280 

5252 

16280 

1401 

17086 

1403 

17086 

1415 

17086 

1453 

49  cm 

1 

17086 

15844 

99 

16414 

171..- 

16990 

172. _. 

17158 

173 

16991.  17158 

174 

10158 

177 

350 

.16990, 

16991.  17158 
— 15845 

511 

571 

15782 

17053 

831 

15846 

1143 

15849 

1150 

15849 

1160 

16552 

PropoMd 
217 

Dl^Mfc 

16640 

219 

16640 

383 

391 — 



16656 

16656 

392 

16656 

567 

17058 

571.™ 

575 

..15576 

15578. 17088 
16167 

1 135.. 

16296 

1145. 

16298 

1201 

15579 

SOCFf^ 

01 .. 

16344 

301. -.- 

16838 

661 

.16002.  16415 

672 

675.. — 
PropOMi 

32 

33 

216. 

644 

683 

RuIm: 

18129 

16552 

16296 

16298 

18299 

15718 

18735 

LIST  OF  PUBLIC  LAWS 

Laal  List  May  11. 1988 

This  is  a  corrtinuing  list  01 
puMc  bWs  from  ttw  cuirent 


session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "P  L  U  S"  (Public  Laws 
Update  Service)  on  523-6641. 
The  text  o(  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  lavys") 
from  the  SuperinterKJent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington. 
DC  20402  (phone  202-275- 
3030). 

KJ.  Res.  545/Piib.  U  10O- 
313 

Designating  May  8-14,  1988. 
as  "Just  ^y  No  Weeic."  (May 
10,  1988;  102  StaL  463;  1 
page)    Price:  $1.00 

VI-  R*s-  59/Pub.  L  100-314 

To  designate  the  month  of 
May,  1988  as  "National 
Foster  Care  Month."  (May  10, 
1988;  102  Stat  464;  1  page) 
Price:  $1.00 

SJ.  Raa.  2S0/Pub.  L.  100- 
315 

Designating  the  week  of  May 
8,  1968,  through  May  14, 
1988.  as  "National 
Osteoporosis  Prevention  Week 
of  1988."  (May  10,  1988;  102 
Stat  465;  2  pages)    Price: 
$1.00 


Just  Released 


Codeof 
Federal 
Regulations 

Revised  as  of  January  1, 1988 


Quantity        Volume 


Title  10— Energy 
Parts  0-50  (Stock  No.  869-004-00029-4) 

Title  12— Banks  and  Banking 

Parts  300-499  (Stock  No.  869-004-00038-3) 

Parts  500-599  (Stock  No.  869-004-00039-1) 

Part  600-End  (Stock  No.  869-004-00040-5) 

Title  13 — Business  Credit  and  Assistance 
(Stock  No.  869-004-00041-3) 


A  cumulatM*  ctwcfclM  ol  CFR  itauanoM  appMr*  •«•(> 
section.  W\  aOMon,  a  chacUM  of  currarM  CFR  wotunwa, 
n  the  LSA  (List  of  CFR  Sections  Affected). 


in  the  Federal  Regislar  in  the  Reader  Aids 
a  eompleto  CFR  s«l.  awiaars  each  month 


Price 

$18.00 

13.00 
18.00 
12.00 

^.00 
Total  Order 


Amount 
$ 


Phase  do  not  dgtacft 


Order  Form 


Enclosed  find  $_ 


ItaN  to:  Superintendent  of  DocoiDents,  U.S.  Government  Printing  Oflice.  Washington.  D.C.  20402 


Malie  cf>ecfc  or  money  order  payable 


to  Superintendent  of  Documents.  (Please  do  not  send  cash  or 
stamps).  Include  an  addMional  25%  for  foreign  mailing. 


CtiMgi  to  my  DipMK  Aoooinl  No. 

I  I  I  I  I  I  I  l-D 

Order  No. 


MSI* 


Q«dNC«dOidmOnly 

Total  charges  $ 


--^^^^.-^  ■ 


Credit 
Card  No. 


Fill  in  the  t>oxes  below. 

1  M  I  I  M  I  I  rr 


Expiration  Date  ■ — ■ — ■ — ■ — , 
Month/Year        I    I    I    I    1 


P^^se?^"*  the  Code  of  Federal  Reguiatione  publications  I  have 
selectee  above.  i 

Name— First,  Last  f 

St  riMt  address 

Comp 


npany  name  or 


City 


(or  Country) 

I  I  I  I  L 


11 


U 


additional  address  line 
I 


11 
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11 


11 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Administration,  Washington,  DC  2040B,  under  the 
Federal  Register  Act  (49  Stat  500,  as  amended;  44  U^C  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office. 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $340.00  per  year,  or  $170.00  for  6  months  in  paper  form,  or 
$188.00  per  year,  or  $94.00  for  six  months  in  microfiche  form, 
payable  in  advance.  The  charge  for  individual  copies  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Doctmients.  U.S.  Government  Printing  Office, 
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How  To  Cite  This  Publicatioa:  Use  the  volume  number  and  the 
page  number.  Example:  53  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 


JBUC 
Subacriptioos: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  public  subscription 

i 

202-783-3238 
275-3328 
27&-3054 

Single  copies/back  copies: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  public  single  copie 

s 

275-3328 
275-3050 

EDERAL  AGENCIES 

SubscriptioDs: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  Federal  agency  sul 

>scriptions 

523-5240 
27S-3328 
523-5240 

FOR: 

WHO: 
WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  rr  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  syttein  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


WASHINGTON.  DC 

WHEN:  May  26;  at  9:00  a.m. 

WHERE:  Office  of  the  Federal  Register. 

First  Floor  Conference  Room. 

1100  L  Street  NW.,  Washington,  DC 
Reservations:  Laurice  Claik,  202-523-3517 


KANSAS  CITY 

WHEN:  June  10;  at  9:00  a.m. 

WHERE:  Room  147-148, 

Federal  Building, 

eoi  East  12th  Street 

Kansas  City,  MO 
Reservatioos:  Call  the  St  Louis  Federal  Information 

Center 
Missouri:  1-600-392-7711  ^ 

Kansas:  l-WO-432-2934 


NEW  YORK,  NY 

WHEN:  June  13;  at  1:00  p.m. 

WHERE:  Room  305C, 

26  Federal  Plaza, 

New  York,  NY 
Reservations:  Call  Arlene  Shapiro  or  Stephen  Colon  at 

the  New  York  Federal  Information  Center, 

212-264-4310. 


For  olhar  talaphona  numbers,  see  die  Reader  Aids  section 
•I  the  end  of  this  issue. 


AfriBattunri  MartaUng  Seivice 

RUl£S 

Oranges,  grapefruit,  tangerines,  and  tangelos  grown  in 
Florida.  17169 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Fanners  Home 
Administration;  Forest  Service 

Air  Force  Department 

NOTICES 

Meetings: 
Scientific  Advisory  Board,  17239, 17240 
(5  docimients} 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Blind  and  Other  Severely  Handicapped,  Committee  for 
PurdtaseFrom 

See  Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

Centers  for  Disease  Control 

NOTICES 

Cooperative  agreement  awards: 
Southeastern  Occupational  and  Environmental  Health 
Clinical  Examination  Center,  17248 

Commerce  Department 

See  also  Export  Administration;  Minority  Business 
Development  Agency;  National  Oceanic  and 
Atmospheric  AdministradoD 

•  NOTICES 

■  Agency  information  collectioa  activities  under  OMB  review, 

17236 

Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicipped 

NOTICES 

Procurement  list  1988: 
Additions  and  deletions,  17238 
(2  doctmients] 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act,  17306         .  ' 

(2  documents] 

Customs  Service 

PROPOSED  RULES 

'Tariff  classifications: 

Television  tubes  and  chassis;  in^iorted.  17226 

Defense  Department 

See  also  Air  Force  Department;  Navy  Department 

.RUI.ES 

Civilian  health  and  medical  programs  of  uniformed  services 
(CHAMPUS): 
Adult  adoptees-  eligibility  fen-  aaedical  benefits,  17190 
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PROPOSED  RULES 

Acquisition  regulations: 
Government-furnished  mapping,  charting,  and  geodesy 

property,  17233 
Small  purchase  and  other  simplified  porchase  procedures, 
17232 
NOTICES 
Agency  information  collection  activities  under  OMB  review. 

17238 
Contracts;  data  acquisiton  reduction  fitm  cootractors.  17239 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Sundry,  Vinoeot  A,  D.O.,  17257 

Education  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
17241 

Employment  and  Training  Administration 

NOTICES 

Job  Training  Partnership  Act: 
Lower  living  standard  income  level  determination,  17258 

Energy  Department 

See  also  Energy  Research  Office;  Federal  Energy  Regulatory 
Commission 

NOTICES 

Grant  and  cooperative  agreement  awards: 
University  of  California.  17242 

EnerfHf  Research  Office 

NOTICES 

Meetings: 
Magnetic  Fusion  Advisory  Committee.  17242 

Environmental  Protection  Agency 

RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Poly-d-glucosamine  (chitosan],  17191 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Arizona,  17378 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  17228 

NOTICES 

Pesticides;  temporary  tolerances: 

E.l.  du  Pont  de  Nemours  &  Co..  17244 
Toxic  and  hazardous  substances  control: 

Trade  secret  access,  17244 
Water  pollution  controh 

Clean  Water  Act  violations;  proposed  administrative 
penalty  assessment,  17245 

Executive  Office  of  the  President 

See  Presidential  Documents 
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Export  Administration 

NOTICES 

Meetings: 
Telecominunications  Equipment  Technical  Advisory 
Committee,  17236 

Farmers  Home  Administration 

PROPOSED  RULES 

Program  regulations: 
Agricultural  loan  mediation  program,  17198 
Intermediary  relending  program.  17201 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives:  | 

Aerospatiale,  17176 

Enstrom,  17177 

Schweizer  Aircraft  Corp.,  17178 
Airworthiness  standards: 

Special  conditions — 
Boeing  Model  767  Series  airplanes,  17171 
Transition  areas,  17179 
PROPOSED  RULES 
Airworthiness  directives: 

Short  Brothers.  PLC,  17222 
Transition  areas,  17223 
VOR  Federal  airways,  17224, 17225 
(2  documents) 

Federal  Communications  Commissibn 

RULES 

Practice  and  procedure: 

Common  carrier  applications;  signatures,  17192 
Radio  stations;  table  of  assignments: 

Nevada,  17193 

New  York,  in93 
PROPOSED  RULES 

Common  carrier  services: 

Satellite  communications —  i 

Automatic  transmitter  identiBcation  system  for  video 
satellite  uplinks,  17230 
Radio  stations;  table  of  assignments: 

California,  17231 

Oklahoma,  17231 

West  Virginia.  17232 

Wisconsin,  17232 
notk:es 
Applications,  hearings,  determinations,  etc: 

Vizcarrondo,  Nomar,  17245 

Federal  Deposit  insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  17306 
(2  documents) 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  Blings,  etc.: 

Duke  Power  Co.  et  al..  17243 
Applications,  hearings,  determinations,  etc.: 

Cascade  Natural  Gas  Corp.  et  al.,  17243 


Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  17246 
(2  documents) 


Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act.  17306  ^ 

Federal  Trade  Commission 

NOTICES 

Premerger  notification  waiting  periods;  eariy  terminations, 
17246 

Fish  and  Wildlife  Service 

NOTICES 

Marine  mammal  permit  appUcations,  17253 
Food  and  Drug  Administration 

RULES 

Organization,  functions,  and  authority  delegations: 
Director  and  Deputy  Director,  Division  of  Animal  Feeds, 
et  al.;  medicated  feeds,  17185 

PROPOSED  RULES 

Medical  devices: 
Hematology  and  pathology  devices — 
Automated  blood  cell  separator  intended  for  routine 
collection  of  blood  and  blood  components; 
premarket  approval,  17227 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Veterinary  Medicine  Advisory  Committee,  17250 

Meetings: 
Advisory  committees,  panels,  etc..  17250 

Forest  Service 

PROPOSED  RULES 

Administration: 
Appeal  of  decisions — 
National  Forest  System.  17310 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control;  Food  and  Drug 
Administration 

Houslhg  and  Urt>an  Development  Department 

PROPOSED  RULES 

Real  Estate  SetUement  Procedures  Act;  implementation: 
Controlled  business  provisions,  eta,  17424 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
Minerals  Management  Service;  National  Park  Service; 
Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

See  Export  Administration 

Interstate  Commerce  Commission 

.PROPOSED  RULES 

Practice  and  procedure:'  } 

Abandonment  proceedings;  cost,  17234^ 
Reasonably  expected  costs,  17234 

NOTICES 

Raihroad  operation,  acquisition,  construction,  et&: 
Bluegrass  Railway  Museum,  Inc.,  et  al..  17256 

Raibx>ad  services  abandonment: 
CSX  Transportation.  Inc..  17257 

Justice  Department 

See  Drug  Enforcement  Administration 

LalMr  Department 

See  Employment  and  Training  Administration 


Federal  Register  /  Vol.  53.  No.  94  /  Monday.  May  16.  1988  /  Contents 


Land  Management  Bureau 

RULES 

•  Minerals  management: 

Oil.  gas,  and  geothermal  resources  leasing,  17340 
.  NOTICES 

Environmental  statements;  availability,  etc.: 
Burlington  Northern.  Inc.;  Yellowstone  and  Musselshell 
Counties,  MT,  17251 

•  Management  framework  plans,  etc.: 

Wyoming,  17253 

Legal  Services  Corporation 

;  NOTICES 

Grants;  availabiUty,  etc.: 
Louisiana  (Tri-Parish  area)  legal  services,  17260 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf,  oil,  gas,  and  sulphur  operations: 

Consolidated  offshore  operating  rules,  17254 
Outer  Continental  Shelf  operations: 

Blowout  and/or  fires;  accident  investigation  reports; 
availability,  17254 

Minority  Business  Development  Agency 

NOTICES 

Business  development  center  program  applications: 
Ohio,  17236 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
Space  Station  Advisory  Committee,  17261 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Dance  Advisory  Panel,  17261 
Design  Arts  Advisory  Panel,  17261 
Partnership  Office  Advisory  Panel.  17262 
Theater  Advisory  Panel.  17262 

National  Institute  for  Occupationai  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Labor  Relations  Board 

•NOTICES 

Privacy  Act;  systems  of  records,  17262 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Gulf  of  Mexico  and  South  Atiantic  spiny  lobster,  17194 

NOTICES 

Deep  seabed  mining;  exploration  licenses;  mine  site  area 
revisions: 
Deep  Seabed  Hard  Mineral  Resources  Exploration,  17237 

National  Parte  Service 

NOTICES 

•  Environmental  statements;  availability,  etc.. 

Congaree  Swamp  National  Monument,  SC,  17254 
Glacier  Bay  National  Park  and  Preserve.  AK.  17255 

•  Noatak  National  Preserve.  AK,  17255 
,  Meetings: 

National  Capital  Memorial  Commission,  17256 

Navy  Department 

NOTICES 

Privacy  Act;  systems  of  records,  17240* 


Nudear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Dairyland  Power  Cooperative,  17280 

Detit)it  Edison  Co.  et  al.,  17281 

Southern  California  Edison  Co.  et  al.,  17282 

Yankee  Atomic  Electric  Co..  17283 
Meetings: 

Reactor  Safeguards  Advisory  Committee.  17283 
Applications,  hearings,  determinations,  etc.: 

University  of  California,  Berkeley,  17284 

Presidential  Documents 
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Special  observances: 
Tuberous  Sclerosis  Awareness  Week,  National  (Proc 
5822),  17167 

Public  Health  Service 

See  Centers  for  Disease  Control:  Food  and  Drug 
Administration 

Railroad  Retirement  Board 

RULES 

Railroad  Retirement  Act: 
Retirement  annuities;  reporting  and  recordkeeping 
requirements,  17182 

Securities  and  Exchange  Commission 

RULES 
Securities: 

Transactions  exempt  from  transaction  fees,  17180 
NOTICES 
Self-regulatory  organizations;  proposed  rule  changes: 

New  York  Stock  Exchange,  Inc.,  17284-17287 
(3  documents) 

niiladelphia  Stock  Exchange,  Inc.,  17292 
Applications,  hearings,  determinations,  etc.: 

Connecticut  Mutual  Life  Insurance  Co.,  17294 

Small  Business  Administration 

NOTICES 

Meetings;  regional  advisory  councils: 

Indiana,  17294 

New  Jersey,  17295 

North  Carolina.  17295 

Texas.  17295 

Washington,  17295 
Applications,  hearings,  determinations,  etc.: 

Raffensperger  Hu^es  Venture  Corp.,  17295 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Abandoned  mine  land  reclamation  program: 
Plan  submission — 
Navajo  Indian  Nation,  17186 

Tennessee  Valley  Authority 

NOTICES 

Meetings;  Sunshine  Act,  17307 

Transportation  Department 

See  also  Federal  Aviation  Administration 
NOTICES 

Aviation  proceedings: 
Cert^cates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications.  17295 
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Treasury  OefMurtment 

See  also  Customs  Service 

NOTICES 

Bonds,  Treasury: 
2018  series.  17296 

Notes.  Treasury: 
B-1998  series,  17300 
S-1991  series,  17304 
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Presidential  Documents 


Proclamation  5822  of  May  12, 1988 

National  Tuberous  Sclerosis  Awareness  Week,  1988 


By  Uie  President  of  the  United  States  of  America 

A  Proclamation 

Tuberous  sclerosis  is  an  inherited  disease  whose  neurological  symptoms  can 
run  the  gamut  from  speech  disorders,  mental  retardation,  and  behavioral 
problems  to  motor  difCiciilties  cmd  seizures.  Small  benign  tumors  may  grow  on 
the  face  and  eyes,  as  well  as  in  the  brain,  kidneys,  and  other  organs.  In  its 
most  devastating  form,  tuberous  sclerosis  leaves  patients  completely  helpless 
and  dependent 

Approximately  one  in  every  10,000  Americans  has  tuberous  sclerosis,  placing 
this  malady  among  the  more  common  genetic  disorders.  Yet  it  often  goes 
unrecognized.  White  spots  that  generally  appear  on  thd  skin  early  in  life  are 
one  characteristic  sign,  but  symptoms  often  take  considerable  time  to  develop 
and  are  easily  misdiagnosed. 

There  is  currently  no  cure  for  tuberous  sclerosis,  but  some  of  its  symptoms  are 
treatable.  Seizures  may  be  controlled  by  new  anticonvulsant  drugs.  Children 
with  learning,  speech,  and  language  disabilities  may  benefit  from  sophisticat- 
ed educational  techniques.  People  with  motor  handicaps  can  learn  skills  to 
increase  their  mobility  and  enhance  daily  living. 

The  best  hope  for  alleviating  the  suffering  brought  on  by  this  disease  lies  in 
biomedical  research.  The  National  Institute  of  Neurological  and  Communica- 
tive Disorders  and  Stroke  (NINCDS).  the  focal  point  wiUiin  the  Federal 
government  for  research  on  neurogenetic  disorders,  encourages  studies  on 
tuberous  sclerosis.  Some  investigators  are  striving  to  develop  improved  meth- 
ods of  treatment;  others  search  for  the  location  of  the  responsible  gene  so  that 
the  defect  that  leads  to  tuberous  sderosis  can  one  day  be  identified,  analyzed, 
and  corrected. 

Two  private,  voluntary  health  agencies,  the  American  Tuberous  Sclerosis 
Association  and  the  National  Tuberous  Sclerosis  Association,  share  with  tiie 
NINCDS  the  task  of  iMorming  Americans  about  this  disorder  and  stimulating 
more  scientific  leseardi.  All  Americans  can  take  heart  in  the  success  of  this 
cooperative  effort,  which  is  fundamental  to  tiie  conquest  of  this  disorder. 

To  further  enhance  public  awareness  of  tuberous  sclerosis,  the  Congress,  by 
Senate  Joint  Resoluticm  212,  has  designated  the  week  of  May  8  through  May 
14, 1988.  as  "National  Tuberous  Sclerosis  Awareness  Week"  and  has  author- 
ized and  requested  the  President  to  issue  a  proclamation  in  observance  of  the 
week. 

NOW.  THEREFORE,  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  May  8  through  May  14.  1988.  as 
National  Tuberous  Sclerosis  Awareness  Week,  and  I  call  upon  the  people  of 
the  United  States  to  observe  this  week  with  appropriate  ceremonies  and 
activities. 


UMI 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twelfth  day  of 
May.  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twelfth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicalsirity  and  legal  effect  most 
of  wtiich  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
pubiahed  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
t)y  the  Superintendent  of  Documents. 
Prices  of  new  t>ooks  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  905 

Oranges,  Grapefruit,  Tangerines,  and 
Tangelos  Grown  in  Florida;  Relaxation 
of  Handling  Requirements  for 
Remainder  of  1987-88  Shipping 
Season 

agency:  Agricultural  Marketing  Service. 
USDA. 

action:  Interim  final  rule  with  request 
for  comments. 

summary:  This  rule  relaxes  the 
minimum  size  requirement  for  shipments 
of  domestic  and  imported  white  seedless 
grapefruit  from  size  48  (3%»  inches  in 
diameter)  to  size  56  (SVie  inches  in 
diameter).  In  addition,  the  rule  relaxes 
the  minimum  external  grade  requirement 
for  domestic,  export,  and  import 
shipments  of  pink  and  white  seedless 
grapefruit  from  Improved  No.  2  to  U.S. 
No.  2  Russet.  Also,  the  rule  relaxes  the 
minimum  grade  requirement  for 
domestic  shipments  of  Valencia  and 
other  late  type  oranges  from  U.S.  No.  1 
to  U.S.  No.  1  Golden.  The  grade,  size, 
tind  maturity  of  the  remaining  1967-88 
season  crop,  and  market  demand 
conditions  for  these  fruits  warrant  these 
relaxations. 

DATES:  The  white  seedless  grapefruit 
size  relaxation  is  elective  for  the  period 
May  9, 1988  through  August  21,-1988;  and 
the  pink  and  white  seedless  grapefruit 
grade  relaxation  is  effective  for  the 
period  June  1, 1988.  through  August  21. 
1988.  Effective  August  22. 1988.  tighter 
handling  requirements  will  resume  for 
fteedless  grapefruit.  The  Valencia  orange 
grade  relaxation  is  effective  for  the 
period  July  1, 1988.  through  September 
25, 1988.  Effective  September  28. 1988. 
tighter  handling  requirements  will 
resume  for  Valencia  and  other  late  type 


oranges.  Conunents  which  are  received 
by  June  15. 1968.  will  be  considered  prior 
to  issuance  of  the  final  rule. 
ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  rule  to:  Docket  Clerk.  Fruit  and 
VegeUble  Division.  AMS  USDA.  P.O. 
Box  96456.  Room  2065-S.  Washington, 
DC  20090-6456.  Three  copies  of  all 
written  material  shall  be  submitted,  and 
they  will  be  made  available  for  public 
inspection  at  the  office  of  the  Docket 
Clerk  during  regular  business  hours.  All 
comments  should  reference  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gar]4  D.  Rasmussen,  Marketing 
Speciahst.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA,  P.O. 
Box  96456,  Room  2525-S,  Washington, 
DC  20090-6456;  telephone:  (202)  475- 
3918. 

SUPPLEMENTARY  MFORMATION:  This  rule 
is  issued  under  Marketing  Order  No. 
905,  as  amended  (7  CFR  Part  905), 
regulating  the  handling  of  oranges, 
grapefriiit,  tangerines,  and  tangelos 
grown  in  Florida.  This  order  is  effective 
under  the  Agricultural  Mariieting 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  Act. 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  tliis 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibihty. 

There  are  approximately  100  handlers 
of  Florida  oranges,  grapefruit, 
tangerines,  and  tangelos  subject  to 
regulation  under  the  Florida  citrus 
marketing  order,  approximately  13,000 


orange,  grapefruit,  tangerine,  and 
tangelo  producers  in  Florida,  and 
approximately  26  importers  who  import 
grapefruit  into  the  United  States.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  the  handlers,  producers,  and 
importers  may  be  classified  as  small 
entities. 

Grade  and  size  requirements  for 
Florida  citrus  fruit  covered  under  this 
marketing  order  are  specified  in 
§  905.306  Florida  Orange,  Grapefruit. 
Tangerine,  and  Tangelo  Regulation  6 
(§  905.306).  This  regulation  was  issued 
on  a  continuing  basis  subject  to 
modification,  suspension,  or  termination 
by  the  Secretary.  Paragraph  (a)  of 
§  905.306  provides  that  no  handler  shall 
ship  between  the  production  area  and 
any  point  outside  thereof,  in  the 
continental  United  States,  Canada,  or 
Mexico,  specified  varieties  of  oranges, 
grapefruit,  tangerines  and  tangelos 
unless  such  varieties  meet  the  minimum 
grade  and  size  requirements  prescribed 
in  Table  I.  Paragraph  (b)  of  S  905.306 
provides  that  no  handler  shall  ship  fruit 
to  any  destination  outside  the 
continental  United  States,  other  than 
Canada  or  Mexico,  unless  the  specified 
varieties  meet  the  requirements 
prescribed  in  Table  II. 

The  Citrus  Administrative  Committee, 
which  administers  the  program  locally, 
meets  prior  to  and  during  each  season  to 
consider  recommendations  for 
modification,  suspension,  or  termination 
of  the  regulatory  requireiftents  for 
Florida  oranges,  grapefruit,  tangerines, 
and  tangelos.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at 
these  meetings.  The  Department  reviews 
committee  recommendations  and 
information  submitted  by  the  committee 
and  other  available  information,  and 
determines  whether  modification, 
suspension,  or  termination  of  the 
regulatory  requirements  would  tend  to 
effectuate  the  declared  policy  of  the  Act. 

The  minimum  grade  and  size 
requirements,  specified  herein,  refiect 
the  committee's  and  the  Department's 
appraisal  of  the  need  to  relax  the 
minimum  size  requirements  applicable 


17170  Feiieral  Regbter  /  Vol.  53.  No.  94  /  Monday.  May  16.  1988  /  Rules  and  Regulationg 


Federal  Rggjgter  /  Vol.  53.  No.  94  /  Monday.  May  16.  1988  /  Rules  and  Regulations  17171 


to  domestic  and  import  shipments  of 
white  seedless  grape&uit;  the  minimum 
grade  requirement  applicable  to  the 
domestic  export  and  import  shipments 
of  pink  and  white  seedless  grapefruit; 
and  the  minimum  graHe  requirement 
applicable  to  domestic  shipments  of 
Valencia  oranges.  This  rule  recognizes 
current  and  prospective  supply  and 
demand  for  these  fruits  and  is  necessary 
to  permit  handlers  to  ship  such  fruit  to 
meet  market  needs.  No  problems  with 
fruit  quality,  maturity,  and  size  are 
expected  in  the  marketplace  because  of 
the  relaxations. 

Some  Florida  orange  and  grapefrnit 
shipments  are  exempt  from  the 
minimum  grade  and  size  requirements 
effective  under  the  marketing  order. 
Handlers  may  ship  up  to  15  standard 
packed  cartons  (12  bushels}  of  fruit  per 
day  under  a  minimum  quantity 
exemption  provision.  Also,  handlers 
may  ship  up  to  two  standard  packed 
cartons  of  fruit  per  day  in  gift  packages 
which  are  individually  addressed  and 
not  for  resale,  under  the  current 
exemption  provisions.  Fruit  shipped  for 
animal  feed  is  also  exempt  under 
specific  conditions.  In  addition,  fruit 
shipped  to  commercial  processors  for 
conversion  into  canned  or  frozen 
products  or  into  a  beverage  base  are  not 
subject  to  the  handling  requirements. 

This  rule  temporarily  relaxes  the 
minimum  size  requirement  for  domestic 
and  import  shipments  of  white  seedless 
grapefruit  from  size  48  (3Vi  e  inches  in 
diameter)  to  size  56  (3 Vie  inches  in 
diameter).  Also,  the  minimum  external 
grade  requirement  for  domestic  export, 
and  import  shipments  of  pink  and  white 
seedless  grapefruit  is  temporarily 
relaxed  from  Improved  No.  2  to  U.S.  No. 
2  Russet.  In  addition,  the  minimum 
grade  requirement  for  domestic 
shipments  of  Valencia  and  other  late 
type  oranges  is  temporarily  relaxed  from 
U.S.  No.  1  to  U.S.  No.  1  Golden.  The 
relaxations  for  grapefruit  will  remain  in 
effect  through  August  21, 1988,  and  for 
Valencia  oranges  through  September  25, 
1988.  by  which  times  1987-88  season 
shipments  of  these  fruits  will  be 
Hnished. 

The  committee  unanimously 
recommended  relaxation  of  the  size 
requirements  for  grapefruit  and  Valencia 
oranges  at  its  May  3, 1988  meeting.  It 
recommended  that  the  size  relaxation 
for  white  seedless  grapefruit  be  made 
effective  as  soon  as  possible:  that  the 
grade  relaxation  for  pink  and  white 
seedless  grapefruit  be  made  effective 
June  1, 1988:  and  that  the  grade 
relaxation  for  Valencia  and  other  late 
type  oranges  be  made  effective  July  1, 
1988.  The  committee  reports  that  only  a 


small  portion  of  the  Florida  1987-88 
season  grapefruit  crop  remains  to  be 
harvested,  and  that  the  crop  will  not 
remain  in  a  condition  to  ship  fresh  much 
longer.  Also,  much  of  the  remaining 
grapefruit  crop  is  not  in  a  condition  to 
be  shipped  to  distant  export  markets, 
and  very  few  processing  plants  are 
utilizing  grapefruit  this  time  of  the 
season,  llie  committee  also  estimates 
that  most  of  the  Valencia  orange  crop 
will  have  been  shipped  by  July  1, 1988, 
and  that  much  of  the  fruit  remaining  for 
shipment  at  that  time  will  have 
increased  amounts  of  external 
discoloration.  The  changes  in  grade  and 
size  requirements  reflect  the 
composition  of  the  remaining  crop  and 
prospective  supply  conditions,  and  will 
tend  to  maximize  shipments  to  fresh 
market  channels. 

Section  8e  of  the  Act  (7  U.S.C.  608e-l) 
provides  that  whenever  specified 
commodities,  including  grapefruit,  V'e 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  are 
prohibited  unless  they  meet  the  same  or 
comparable  grade,  size,  quahty,  or 
maturity  requirements  as  those  in  effect 
for  the  domestically  produced 
conunodity.  Since  diis  action  relaxes  the 
minimimi  size  requirement  for 
domestically  produced  white  seedless 
grapefruit  and  the  minimum  external 
grade  requirement  for  domestically 
produced  pink  and  white  grapefruit,  the 
relaxation  would  also  be  appUcable  to 
imported  pink  and  white  seedless 
grapefruit. 

Grapefruit  import  requirements  are 
specified  in  S  944.106  (7  CFR  Part  944), 
which  requires  that  the  various  varieties 
of  grapefruit  imported  into  the  United 
States  meet  the  same  grade  and  size 
requirements  as  those  specified  for 
Florida  grapefruit  in  Table  I  of 
paragraph  (a)  in  9  905.306.  Section 
944.106  was  issued  under  Section  8e  of 
the  Act.  An  exemption  provision  in  the 
grapefruit  import  regulation  permits 
persons  to  import  up  to  10  standard 
packed  4/5-bushel  cartons  exempt  from 
the  import  requirements. 

The  relaxation  of  the  handling 
requirements  for  pink  and  white 
seedless  grapefruit  and  Valencia  and 
other  late  type  oranges  is  only  for  the 
remainder  of  the  1987-88  shipping 
seasons  for  these  fruits.  The  resumption 
of  tighter  requirements  for  1988-89 
season  shipments  is  based  upon  the 
maturity,  size,  quality,  and  flavor 
characteristics  of  these  fruits  early  in 
the  shipping  season. 

Therefore,  the  Department's  view  is 
that  the  impact  of  this  action  upon 
producers,  handlers,  and  importers 
would  be  beneficial  because  it  will 


enable  handlers  to  provide  grapefruit 
and  Valencia  oranges  consistent  with 
buyer  requirements.  The  application  of 
minimum  grade  and  size  requirements  to 
Florida  grapefruit  and  Valencia  oranges, 
and  to  imported  grapefruit  over  the  past 
several  years,  has  resulted  in  fruit  of 
acceptable  size  being  shipped  to  fresh 
markets. 

Based  on  the  above,  the  Adminisfrator 
of  AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  available 
information,  it  is  found  that  the  rule  as 
hereinafter  set  forth  will  tend  to 
effectuate  the  declared  policy  of  the  Act 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  it  is 
impracticable,  unnecessary  and  contrary 
to  the  pubUc  interest  to  give  preliminary 
notice  prior  to  putting  this  rule  into 
effect  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  because:  (1)  This 
action  relaxes  handling  requirements 
currently  in  effect  for  Florida  grapefruit 
and  Valencia  and  other  late  type 
oranges;  (2)  handlers  of  these  fruits  are 
aware  of  this  action  which  was 
recommended  unanimously  by  the 
committee  at  a  public  meeting  and  they 
will  need  no  additional  time  to  comply 
with  the  requirements:  (3)  shipment  of 
the  1987-88  season  Florida  grapefruit 
crop  is  nearly  finished,  and  shipment  of 
the  Florida  Valencia  orange  crop  will  be 
nearly  finished  by  July  1, 1988;  (4)  the 
grapefruit  import  requirements  are 
mandatory  under  Section  8e  of  the  Act 
and  (5)  the  rule  provides  a  30-day 
comment  period,  and  any  comments 
received  will  be  considered  prior  to 
issuance  of  a  final  rule. 

List  of  Subjecto  in  7  CFR  Part  905 

Marketing  agreements  and  orders, 
Florida,  Grapefruit  Oranges,  Tangelos, 
Tangerines. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  905  is  amended  as 
follows: 

PART  905— ORANGES,  GRAPEFRUIT, 
TANGERINES.  AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  The  authority  citation  for  7  CFR 
Part  905  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

2.  The  provisions  of  S  905.306  are 
amended  by  revising  the  following 


entries  in  Table  I  of  paragraph  (a)  Table  II  of  paragraph  (b)  applicable  to      §905.306   Orangs,  Qrapvfrutt.  Tangertne, 

applicable  to  domestic  shipments,  and         export  shipments,  to  read  as  follows:  "^^  Tangtio  Rsgulatlon  6,  AmendnMnt  «Br 

(a)  •  •  * 

TABLE  I 


Vaiiety 
(1) 


Regulation  pefiod 
(2) 


Mifwnun)  Qrsdo 
<3) 


Mininiufn 
diametar 
OnchM) 

(4) 


Oranges 

Valencia  and  otfwr  late  type 7/1 /B8— 9/25/88 

On  and  after  9/26/88... 


U.S.  No.  1  GoMMt 

U.S.  No.  1 


GRAPEFmjIT 


Seedless,  pink.. 


•-• 6/1/88-8/21/88 „ U.S.  No.  2  Russet  (ExtemaQ.  U.S.  No.  1  (Inter- 

nrt). 
On  and  atter  8/22/88..„ Improved  No.  2  (ExtemaO.  U.S.  No.  1  (Inlemal) 

Grapefruit 

Seedless,  except  pink 5/9/88-5/31/88 Improved  No.  2  (External).  U.S.  No.  1  (IntemaO 

6/1/88-8/21/88 U.S.  No.  2  Russet  (ExtemaO.  U.S.  No.  1  (Intof- 

nal). 
On  and  after  8/22/88 „ „ Improved  fte.  2  (Extenrjal).  U.S.  No.  1  (Internal)..... 


2-8/16 
2-8/16 


3-5/16 
3-9/16 

3-5/16 
3-5/16 

3-9/16 


(b)*  •  * 


Table  II 


Minimum 
diameter 
(incftes) 


6/1/88-8/21/88 U.S.  No.  2  Russet  (ExtemaO.  U.S.  No.  1  (Inter- 

naO. 
On  and  after  8/22/88 Improved  No.  2  (ExtemaO.  U.S  No.  1  (IntemaO.-. 


GRAPEFROrr 

Seedtess,  except  pink „. 


6/1/88-8/21/88 

On  and  after  8/22/88.. 


..„.  U.S.  No.  2  Russet  (ExtemaO.  U.S.  No.  1  (Inter- 

naO. 
Improved  No.  2  (Extemirf).  U.S.  No.  1  (IntemaO  ... 


3-5/16 
3-5/16 

3-5/16 
3-5/16 


Dated:  May  9, 1968. 
Robert  C  Keeney, 

Deputy  Director,  Fhiit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
[PR  Doc  88-10697  Filed  S-13-88:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  21  and  25 

[Docket  Na  NM-28;  Spedai  ConcKtions  No. 
25-ANM-18] 

Special  Conditions;  Boeing  Modal  767 
Sariaa  Ahpianaa  With  Pratt  &  Whitnay 
PW4000  Sariaa  Enginas 

AOCNCV:  Federal  Aviatioia       ^ 
Administration  (FAA).  DOT.  ' ' 


action:  Final  special  conditions. 

summary:  These  special  conditions  are 
issued  pursuant  to  SS  21.16  and  21.101  of 
the  Federal  Aviation  Regulations  (FAR) 
for  the  Boeing  Model  767  series 
airplanes  widi  PW4P00  series  engines. 
The  airplanes  with  these  series  engines 
will  have  novel  or  imusual  design 
features  associated  with  the  installation 
of  the  digital  electronic  propulsion 
control  system  for  which  the  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety 
standards  for  protection  fi-om  the  effects 
of  lightning,  the  susceptibility  to 
external  radio  frequency  (RF)  energy 
sources,  and  the  overall  propulsion 
control  system  integrity.  These  special 
conditions  contain  the  safety  standards 
which  the  Administrator  finds 
necessary,  because  of  these  added 


design  features,  to  ensure  that  the 
functions  of  these  systems,  which  are 
critical,  are  maintained. 

EFFECnVE  date:  April  29, 198a 

FOR  FURTHER  INFORMATKMI  CONTACT: 

Gene  Vandermolen,  Transport 

Standards  Staff,  ANM-110,  FAA, 

Northwest  Mountain  Region,  17900 

Pacific  Highway  South,  C-68966,  Seattle, 

Washington  98168,  telephone  (206)  431- 

2114. 

SUPPLEMENTARY  INFORMATION! 

Background 

On  September  26, 1986,  the  Boeing 
Conunercial  Airplane  Company.  P.O. 
Box  3707,  Seattle,  Washington  98124, 
applied  for  a  change  to  Type  Certificate 
No.  AlNM  to  include  the  installation  of 
Pratt  &  Whitney  PW4000  engines  in 
Boeing  767  series  airplanes  in  lieu  of  the 
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currently  approved  Pratt  &  Whitney 
)T9D  or  General  Electric  CF6  series 
engines. 

The  Boeing  767  series  are  twin-engine 
transport  category  airplanes  with  a 
maximum  passenger  capacity  of  290  and 
a  maximum  takeoff  weight  of  351.600 
pounds.  They  are  approved  for         | 
operation  to  a  maximum  altitude  of  ' 
43.100  feet.  The  767-300  series  airplanes 
differ  from  the  767-200  series  airplanes 
primarily  in  that  the  fuselages  of  the 
former  are  21  feet  longer.  Unlike  the 
currently  approved  engine  installations, 
the  installation  of  PW4000  series 
engines  incorporates  a  full  authority 
digital  electronic  engine  control  system 
with  no  mechanical  backup. 

Type  Certification  Basis 

Under  the  provisions  of  S  21.101  of  the 
FAR.  an  appUcant  for  a  change  to  a  type 
certificate  must  comply  with  either  the 
regulations  incorporated  by  reference  in 
the  type  certificate  (i.e.,  the  original  type 
certification  basis),  or  with  the 
applicable  regiilations  in  effect  on  the 
date  of  the  application  for  the  change.  In 
addition,  if  the  proposed  change  consists 
of  a  new  design  or  a  substantially 
complete  redesign  of  a  component, 
equipment  installation,  or  system 
installation,  and  the  regulations 
incorporated  by  reference  do  not 
provide  adequate  standards  with 
respect  to  the  proposed  change,  the 
applicant  must  comply  with  regulations 
in  effect  on  the  date  of  the  application 
for  the  change,  and  special  conditions 
established  under  the  provisions  of 
S  21.16  as  necessary  to  provide  a  level  of 
safety  equal  to  that  established  by  the 
regulations  incorporated  by  reference. 

The  regulations  incorporated  by 
reference  in  Type  Certificate  No.  AlNM 
for  the  Model  767  series  airplanes  are 
Part  25  of  the  FAR.  as  amended  by 
Amendments  25-1  through  25-45,  with 
certain  exceptions  and  exemptions 
which  are  identified  on  Data  Sheet  No. 
AlNM.  These  exceptions  and 
exemptions,  as  well  as  certain  noise  and 
environmental  requirements  and  a 
Special  Federal  Aviation  Regulation,  are 
not  pertinent  to  the  installation  of 
PW4000  series  engines.  Because  neither 
the  regulations  incorporated  by 
reference  nor  the  regulations  in  effect  on 
the  date  of  the  application  include 
adequate  standards,  special  conditions 
are  adopted. 

Novel  or  Unusual  Design  Features 

The  Model  767  with  PW4000  series 
engines  will  incorporate  the  following 
novel  or  unusual  design  featiues: 


1.  Lightning  Protection 

The  regulations  incorporated  by 
reference  include  standards  for 
protection  from  ignition  of  fuel  vapor 
(S  25.954)  and  from  damage  to  the 
structure  of  the  airplane  by  lightning 
(S  25.581).  These  standards  do  not, 
however,  provide  the  level  of  safety  for 
the  electronic  propulsion  control  system 
that  is  inherently  provided  by  tracUtional 
designs  which  utilize  mechanical  means 
to  connect  the  engines  to  the  flight  deck. 

The  Model  767  with  PW4000  engines 
is  being  designed  with  the  propulsion 
systems  using  only  electrical  interfaces 
for  critical  functions  such  as  crew  inputs 
to  the  engines.  These  systems  can  be 
susceptible  to  disruption  to  both  the 
command/response  signals  and  the 
operational  mode  logic  as  a  result  of 
direct  lightning  strike  attachment  or 
electrical  and  magnetic  interference.  To 
ensure  that  a  level  of  safety  is  achieved 
equivalent  to  that  of  existing  aircraft,  a 
Special  Condition  is  needed  to  ensure 
that  these  components  are  designed  and 
installed  to  preclude  component  damage 
and  interruption  of  function  due  to  both 
direct  and  indirect  effects  of  lightning. 

The  following  "threat  definition"  is 
proposed  as  a  basis  to  use  in 
demonstrating  compliance  with  the 
lightning  protection  special  condition.  It 
is  based  on  SAE  Report  AE4L-87-3. 

The  lightning  current  waveforms 
(Components  A,  D  and  H)  defined 
below,  along  with  the  voltage 
waveforms  in  Advisory  Circular  (AC) 
20-53A.  will  provide  a  consistent  and 
reasonable  standard  which  is 
acceptable  for  use  in  evaluating  the 
effects  of  lightning  on  the  airplane. 
These  waveforms  depict  threats  that  are 
external  to  the  airplane.  How  the^e 
threats  affect  the  airplane  and  its 
systems  depend  upon  their  installation 
configuration,  materials,  shielding, 
airplane  geometry,  etc.  Therefore,  tests 
(including  test  on  the  completed 
airplane  or  an  adequate  simulation) 
and/or  verified  analysis  need  to  be 
conducted  in  order  to  obtain  the 
resultant  internal  threat  to  the  installed 
systems.  The  propulsion  control  systems 
may  then  be  evaluated  with  this  internal 
threat  in  order  to  determine  their 
susceptibility  to  upset  and  malfunction. 

To  evaluate  the  induced  effects  to 
diese  systems,  three  considerations  are 
required: 

1.  First  Return  Stroke  (Severe  Strike- 
Component  A.  or  Restrike — Component 
D):  lliis  external  threat  needs  to  be 
evaluated  to  obtain  the  resultant 
internal  threat  and  to  verify  that  the 
level  is  sufficiently  below  the  equipment 
"hardness"  level:  then 


2.  Multiple  Stroke  Flash:  (Vi 
Component  D).  A  lightning  strike  is 
often  composed  of  a  number  of 
successive  strokes,  referred  to  as  a 
multiple-stroke.  Although  multiple 
strokes  are  not  necessarily  a  salient 
factor  in  a  damage  assessment  they  can 
be  the  primary  factor  in  a  system  upset 
analysis.  Multiple  strokes  can  induce  a 
sequence  of  transients  over  an  extended 
period  of  time.  While  a  single  event 
upset  of  input/output  signals  may  not 
affect  system  performance,  multiple 
signal  upsets  over  an  extended  period  of 
time  (2  seconds)  may  affect  the  systems 
under  consideration.  Repetitive  pulse 
testing  and/ or  analysis  needs  to  be 
carried  out  in  response  to  the  multiple 
stroke  environment  to  demonstrate  that 
the  system  response  meets  the  safety 
objective.  This  external  multiple  stroke 
environment  consists  of  24  pulses  and  is 
described  as  a  single  Component  A 
followed  by  23  randomly  spaced 
restrikes  of  V^  magnitude  of  Component 
D  (peak  amplitude  of  50,000  amps),  all 
within  2  seconds.  An  analysis  or  test 
needs  to  be  accomplished  in  order  to 
obtain  die  resultant  internal  threat 
environment  for  the  system  under 
evaluation. 
And. 

3.  Multiple  Burst-  (Component  H).  In- 
flight d^ta-gathering  projects  have 
shown  burst  of  multiple,  low  amplitude, 
fast  rates  of  rise,  short  duration  pulses 
accompanying  the  airplane  lightning 
strike  process.  While  insufficient  energy 
exists  in  these  pulses  to  cause  direct 
(physical  damage)  effects,  it  is  possible 
that  indirect  effects  resulting  from  this 
environment  may  cause  upset  to  some 
digital  processing  systems. 

The  representation  of  this  interference 
environment  is  a  repetition  of  low 
amplitude,  high  peak  rate  of  rise,  double 
exponential  pulses  which  represent  the 
multiple  bursts  of  current  pulses 
observed  in  these  flight  data  gathering 
projects.  This  component  is  intended  for 
an  analytical  (or  test)  assessment  of 
functional  upset  of  the  system.  Again,  it 
is  required  that  this  component  be 
translated  into  an  internal 
environmental  threat  in  order  to  be 
used.  TTiis  "Multiple  Burst"  consists  of 
24  random  sets  of  20  strokes  within  a 
period  of  2  seconds.  Each  set  of  20 
strokes  is  made  up  of  20  "Multiple 
Burst"  waveforms  randomly  distributed 
within  a  period  of  one  milUsecond.  The 
individual  "Multiple  Burst"  waveform  is 
defined  below. 

The  following  current  waveforms 
constitute  the  "Severe  Strike" 
(Component  A).  "Restrike"  (Component 
D).  "Multiple  Stroke"  (V4  Component  D). 
and  the  "Multiple  Burst"  (Component 
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H).  These  components  are  defined  by 
the  following  double  exponential 
polynominal  equations: 


i(t)  =  U  (e-"^-*') 
where: 


t  —  time  in  seconds, 

i  =  current  in  amperes,  and 


Restrike 
(Coinponent  0) 

MuMpte  Stroke  (V% 

MuMpie  Burst 
(Component  H) 

Lamp.               

^ 

218.810 

11,354 

647.265 

108.405 

22.706 

1.294.530 

54.703 

22.706 

1.294,530 

10,572 

187.191 

19.105.100 

a.  MC->              

b.  sec-' ..    

and: 

(di/dt)^  (amp/»J 

(dl/dt),  (amp/sec) 

Action  integraJ  (amp*  sec) 


These  equations  pn^duce  tt(e  following  characteristics; 

200  KA 


1.4  X  10" 
It  s  0+sec 

1.0  X  10" 
@t  =  .5us 

2.0  X  10- 


100  KA 

1.4  X  10" 
®t  =  0+aec 

1.0  X  10" 
@t  =  .25  ua 

0.25  X  10« 


SOKA 

0.7  X  10" 

St  -  0+sec 

0.5  X  10" 

@t  =  .25US 

.0625  X  10* 


10  KA 

2.0  X  10" 
n  =  0+sec 


2.  Protection  from  Unwanted  Effects  of 
Radio  Frequency  (RF)  Energy 

Airplane  designs  which  utilize  metal 
skins  and  mechanical  command  and 
control  means  have  traditionally  been 
shown  to  be  immime  from  the  effects  of 
RF  energy  from  ground-based 
transmitters.  With  the  trend  toward 
increased  power  levels  from  these 
sources,  plus  the  advent  of  space  and 
satellite  communications,  coupled  with 
electronic  command  and  control  of  the 
airplane,  the  immunity  of  the  airplane  to 
RF  energy  must  be  established.  No 
tmiversally  accepted  guidance  to  define 
the  maximum  energy  level  in  which 
civilian  airplane  system  installations 
must  be  capable  of  operating  safely  has 
been  established. 

It  is  not  possible  to  precisely  define 
the  RF  energy  to  which  the  airplane  will 
be  exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  RF  energy. 
Based  on  surveys  and  analysis  of 
existing  RF  emitters,  and  adequate  level 
of  protection  exists  when  compliance 
with  the  RF  special  condition  is  shown 
with  paragraphs  1  or  2  below: 

1.  A  minimum  RF  threat  of  100  volts 
per  meter  average  electric  field  strength 
from  10  KHz  to  20  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  An  RF  threat  external  to  the 
airframe  of  the  following  field  strengths 
for  the  frequency  ranges  indicated. 


Frequency 

Avarase(V/ 
m) 

Peak(V/m) 

30  MHz-100  MHz 

100  MHz-200  MHz 

200MHZ-1GHZ 

1  GHz-2  GHz.... 

100 
200 
2,000 
2.000 
600 
ZOOO 
1,000 

100 

3.000 

6.000 

14.000 

14.000 

14.000 

8.000 

2GHZ-8GHZ 

8  GHz-10  GHz 

10  GHz-40  GHz 

Frequency 

Av9ra0e(V/ 

Paak(V/m) 

10  KHz-3  MHz 

3MHZ-30MHZ 

100 
1,000 

100 
1,000 

To  establish  the  values  in  paragraph  2 
above,  an  analysis  wae  performed  using 
a  model  of  U.S.  airspace  and  the 
Electromagnetic  Compatibility  Analysis 
Center  (ECAC)  data  base,  which 
contains  the  characteristics  of  all  U.S. 
emitters.  This  analysis  assumed  a 
minimum  separation  distance  between 
the  airplane  and  emitters  as  follows:  in 
the  airport  environment,  250  ft.  for  fixed 
emitters  and  50  ft.  for  mobile  emitters; 
for  the  air-to-air  environment.  50  ft.  from 
interceptor  aircraft  and  500  ft.  from  non- 
interceptor  aircraft;  for  the  ground-to-air 
environment,  500  ft;  and  for  the  ship-to- 
air  environment,  1,000  ft.  The  results  of 
this  analysis  were  then  combined  with 
the  results  of  a  study  of  emitters  in 
European  countries.  The  above  values 
are  therefore  believed  to  represent  the 
worst  case  external  threat  levels  to 
which  an  airplane  would  be  exposed  in 
the  operating  enviroimient 

3.  PropulsioiPControl  System 

The  Propulsion  Control  System  for  the 
Boeing  Model  767  with  PW4000  series 
engines  is  made  up  of:  (1)  A  dual 
channel  Full  Authority  Digital  Electronic 
Control  (FADEC)  mounted  on  each 
engine's  fan  case;  (2)  an  array  of 
interfacing  aircraft  computers  which 
provide  data  necessary  for  thrust 
management,  data  validation,  and 
reversion  modes;  (3)  power  levers  in  the 
aisle  stand;  (4)  the  hydromechanical 
interfaces  on  the  engines;  (5)  the  power 
supplies:  and  (6)  the  interconnecting 
wiring.  The  electronic  components  of 


this  array  that  are  directly  associated 
with  setting  and  controlling  the  thrust  of 
each  engine,  while  meeting  the 
requirements  of  §§  25.901  and  25.903, 
may  not  necessarily  exhibit  a  level  of 
system  integrity  that  was  envisioned 
under  the  original  B767  certification 
basis.  Although  the  software  function 
contained  in  the  engine's  FADEC  has 
been  validated  to  a  "critical"  level 
during  the  engine  certification  program. 
Part  25  contains  no  specific 
requirements  for  evaluating  the  design 
integrity  of  the  FADEC  and  the  overall 
control  system,  as  installed  in  the 
airplane.  Unlike  conventional 
hydromechanical  controls,  the  electronic 
control  does  not  exhibit  a  "wear  out" 
characteristic  but  rather  exhibits  an  in- 
service  failure  rate  which  may  be 
somewhat  random  with  time.  Therefore, 
endurance  tests  or  other  "mechanical" 
type  evaluations  and  subsequent  tear 
downs  do  not  establish  any  significant 
degree  of  implied  or  inherent  design 
integrity  as  has  been  the  case  with 
mechanical  systems  evaluated  in 
accordance  with  Part  33  of  the  FAR. 

For  the  reasons  discussed  above,  the 
applicable  airworthiness  requirements 
for  the  engine  installation  do  not  contain 
adequate  standards  with  respect  to  a 
full  authority  digital  electronic  engine 
control  system  installed  on  a  transport 
category  airplane.  A  special  condition 
was  therefore  proposed  to  provide  a 
level  of  safety  equal  to  that  established 
by  the  regulations  incorporated  by 
reference  in  Type  Certificate  No.  AlNM. 

Discussion  of  Conunents 

Notice  of  Proposed  Special  Conditions 
No.  SC-88-2-NM  for  Boeing  Model  767 
series  airplanes  with  PW4000  series 
engines  was  published  in  the  Federal 
Rf^ster  on  February  3, 1988  (53  FR 
3042).  Commentswere  received  from  the 
Air  Transport  Association  of  America 
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(ATA).  Pratt  &  Whitney,  and  the 
applicant. 

Comments  Crom  ATA  indicate  that 
several  members  support  the  tests 
associated  with  the  special  cooditiona. 
Other  members  express  no  objection  to 
the  proposed  special  conditions. 

Pratt  A  Whitney  was  concerned  that 
the  proposed  spedal  condition  tot  RF 
protection  seemed  more  restrictive  than 
that  apphed  to  the  Airbus  A31O-300  with 
engifles  of  the  sajne  model.  They 
indicate  that  the  minimum  RF  threat    I 
level  established  for  that  airplane 
included  die  appendage:  *****  unless  it 
can  be  demonstrated  that  other  values 
are  appropriate."  The  A310-300  was  the 
first  aifpiane  for  which  RF  protection 
requirements  were  included  in  the  type 
certification  basis.  The  final  spedal 
condition  published  in  the  Fadeial 
Re^ster  on  June  17. 1987  (52  PR  23024) 
for  the  Model  A310-300  did  not  specify  a 
protection  level,  ^nce  that  time,  the 
FAA  has  determined  that  a  specific 
minimum  value  must  be  established. 

Extensive  comments  were  made  by 
Boeing  on  each  of  the  special  conditions; 
therefore,  they  will  be  discussed  by 
topia  I 

Lightning  Protection 

Boeing  does  not  concur  that  this 
special  condition  is  required  because,  in 
their  view,  the  existing  regulations 
adequately  cover  lightning  protection. 
and  the  certification  of  electronic 
propulsion  control  systems  is  neither 
novel  or  unusual 

Tlie  FAA  does  not  consider  that  the 
existing  lightning  protection  rules  are 
adequate  to  provide  the  level  of  safety 
required  for  electrical  and  electronic 
systems  that  perform  critical  functions. 
Even  though  9  25.581(a)  requires  that  die 
airplane  stnictiu^  must  be  protected 
against  the  catastrophic  effects  from 
lightning,  and  9  25.1309(a)  states  that  the 
equipment  must  perform  its  intended 
function  under  any  foreseeable 
operating  condition,  it  is  considered 
necessary  to  emphasize  the  need  to 
prevent  system  degradation  in  light  of 
the  fact  that  airplanes  may  take  multiple 
strikes.  Under  the  provisions  of 
9  21.101(b)(2),  special  conditions  are 
prescribed  if  a  level  of  safety  equal  to 
that  established  by  the  regulations 
incorporated  by  reference  in  the  type 
certificate  does  not  exist. 

Boeing  suggests  that  the  SAE-AE4L 
committee's  draft  advisory  circular  on 
lightning  protection  could  be  used  as  an 
acceptable  means  for  demonstrating 
that  aircraft  electrical/electronic 
systems  are  adequately  protected 
against  the  effects  of  lightning,  and  that 
a  special  condition  was  not  needed. 


As  indicated  above,  the  existing 
standards  were  not  considered 
adequate;  therefore,  the  special 
conditions  were  proposed.  The 
definition  of  tbe  lightning  environment 
contaimd  in  Notice  No.  SC-88-2-^JM  is 
based  on  SAE-AE4L  Report  AE4L-87-3. 
The  FAA  is  currently  preparing  an 
advisory  dnndar  that  will  be  based  on 
that  report  however,  it  would  not  be    ■ 
appropriate  to  use  the  advisory  circular 
as  a  means  of  showing  compliance  %vith 
the  special  conditions  until  it  is 
finalized. 

An  objection  was  expressed 
concerning  the  wording  of  the  proposed 
special  condition.  "*  *  *  operation  and 
operational  capabilities  are  not  affected 
when  the  airplane  is  exposed  to 
lightning."  According  to  the  commenter, 
the  ^>ecial  condition  should  be 
constrained  to  apply  only  to  operation 
and  operational  capabilities  required  for 
safe  flight  and  landing. 

The  intent  of  the  special  condition 
was  to  require  that  critical  fiuictioBS  not 
be  adversely  affected  by  lightning.  The 
word  "adversely"  was  not  used  in  the 
proposed  spedal  condition  because  it  is 
a  difficult  word  to  define  explicitly.  The 
deteiminatioa  of  whether  a  critical 
fonction  is  adversely  affected  would  be 
made  on  a  case-by-case  basis  by  the 
certification  engineer  or  flight  test  pilot. 
If,  for  example,  a  system  is  designed  to 
revert  to  a  different  mode  of  operation 
when  it  is  upset  by  some  disturbance 
such  as  lightning,  it  would  not  be 
considered  adversely  affected  if  it 
returns  to  its  original  mode  before  the 
system  output  is  affected. 

Boeing  notes  tiiat  tiie  B767/PW4000 
FADEC  will  be  among  the  firat  systems 
to  use  the  tenets  of  the  draft  advisory 
cinnilar  as  the  method  of  showing 
compliance.  In  this  regard,  Boeing 
expects  that  difficulties  with  the 
application  of  the  draft  advisory  circular 
will  be  found,  and  agrees  to  cooperate 
with  the  FAA  to  amend  and  enhance  the 
advisory  circular,  as  applicable,  for 
future  programs. 

FAA  recognizes  that  tests  for  showing 
compliance  with  some  of  thf 
requirements  that  came  from  the  draft 
advisory  circular  have  not  been 
finalized  by  the  SAE  committee.  Until 
this  work  has  been  completed,  flexibility 
will  be  exercised  in  fimUng  compliance. 

Protection  From  Unwanted  Effects  of 
Radio  Frequency  (RF)  Energy 

Boeing  does  not  concur  that  a  spedal 
condition  is  the  ap|vopriate  means  for 
ensuring  tiiat  aircraft  are  adequately 
protected  from  the  adverse  effects  of  RF 
energy  considering  the  unknowns  and 
uncertainties  of  the  threat  environment. 
They  feel  that  an  issue  paper  is  the 


appropriate  means  for  assu'uig 
adequate  protection. 

Issue  papers  are  developed  to  identify 
and  zecoid  the  resolution  status  of 
significant  issues.  They  carry  no 
regulatory  authority  and  would 
therefore  be  inapproimate  as  the  means 
of  issuing  aiitaaft  RF  protection 
requirements.  The  FAA  agrees  that  the 
threat  environment  is  not  very  well 
defined  at  this  time.  As  an  interim 
measure,  a  minimum  constant  field 
strength  has  been  specified  for 
equipment  qualification,  similar  to 
military  requirements,  as  an  option. 

Boeing  does  not  concur  that  the 
wordmg  of  the  {woposed  spedal 
condition  is  appropriate  for  either  a 
special  condition  or  as  an  Issue  Paper 
statement  of  issue.  The  woiding  does 
not  constrain  the  requirement  to 
considerations  of  safe  flight  and  landing. 
Boeing  recommends  the  following  words 
be  used: 

Each  prapulaion  coatrol  system  mutt  be 
designed  and  installed  to  ensure  that  its 
operation  and  operational  capabilitiee 
required  for  contteued  eafe  flij^t  and  landing 
are  not  affected  when  die  airplane  it  exposed 
to  externally  ratfiated  electmwagnetic  energy 
somcee  wliich  bwj  be  reasanabiy  anticipated 
inaervioa. 

Boeing's  proposed  wording  for  the 
special  condition  wotild  allow 
performance  degradation  or  loss  of  an 
engine  due  to  RF  exposure  as  long  as  the 
airplane  cotdd  continue  to  fly  and  land 
safefy.  The  FAA  docs  not  agree  that  this 
is  a  satisfactory  level  of  safefy  for 
airplanes  operating  in  an  environment 
where  they  may  be  exposed  to  high 
energy  RF  emissions. 

Propulsion  Control  System 

Boeing  does  not  concur  that  a  spedal 
condition  is  required  for  propulsion 
control  systems  incorporating  a  FADEC 
Boeing  argues  that  the  mtent  of  the 
proposed  special  condition  can  be 
achieved  widiin  the  current  rules  by 
showing  compliance  with  the  "single 
failure"  requirements  of  |  25.901(c)  and 
the  'isolation"  requirements  of 
9  25.903(b).  hi  addition,  9  25.901(b) 
requires  that  for  each  powerplant,  the 
components  of  the  installation  m\ist  be 
constructed,  arranged  and  installed  so 
as  to  ensure  their  continued  safe 
operation  between  normal  inspections 
and  oveiiuuls. 

Sections  25.901(c)  and  2S.903(b)  define 
propulsion  system  design  requirements 
without  specifying  a  minimum  system 
reliabilify.  The  FAA  has  no  quantitative 
guidance  on  what  constitutes  adequate 
reliabilify  for  compliance  with 
9  25.901(c).  Such  a  number  has  be«i 
deemed  unnecessary  for  conventional 
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propulsion  systems  since  suffident 
experience  and  techniques  are  available 
to  extrapolate  limited  time  test  results, 
such  as  those  provided  by  the  testing 
required  by  Part  33  of  the  FAR  for 
engine  type  certification  to  longer  term 
exposure.  Whenever  this  (Hoves  false, 
the  resultant  in-service  experience  can 
be  controlled  through  physical 
inspections,  hard  time  replacement,  etc. 
Today's  electronic  engine  control 
systems  have  several  unique 
characteristics  that  make  this  approach 
impractical  Among  these  is  the 
tendency  to  fail  hardware  at  random 
intervals  and  to  be  highly  fault  tolerant 
The  random  failure  characteristic  makes 
it  impractical  to  extrapolate  reliabiUfy 
bom.  limited  test  exposure,  and  fault 
tolerance  requires  that  niultiple  failures 
be  considered  in  order  to  fully  evaluate 
the  system  design.  While  it  may  be  tine 
that  the  degree  of  safefy  achieved  by 
compliance  with  99  25.901(c)  and 
2S.903(b)  may  provide  a  level  of 
reliabilify  commensurate  vnth  the 
proposed  spedal  condition,  it  is  not  a 
guarantee.  An  electronic  propulsion 
control  system  can  be  in  total 
compliance  with  these  two  rules  but  fail 
so  frequentiy  so  as  to  lower  the  overall 
level  of  safefy  below  that  which  has 
been  achieved  by  conventional 
hydromechanical  type  systems.  The 
intent  of  the  proposed  special  condition 
is  to  define  an  acceptable  standard  of 
control  system  reliability  that  is 
equivalent  to  that  which  has  been 
achieved  previously  by  Part  33  engine 
certification  testing. 

The  Boeing  reference  to  9  25.901(b) 
implies  that  there  must  exist  a  certain 
reliability  in  order  to  operate  safely 
between  normal  inspections  and 
overhauls.  This  assumption  is  true,  and 
the  prociess  is  valid  for  mechanical 
components  whose  wearout-to-failure 
characteristic  can  be  controlled  by 
inspections  and  overhauls  at  the  proper 
intervals.  Because  electronic 
components  do  not  exhibit  a  "wear  out" 
characteristic  like  mechanical 
components,  but  instead  fail  at  random 
intervals  in  a  manner  somewhat  like  a 
burned  out  light  bulb,  there  is  no 
practical  inspection  or  overhaul  period 
which  could  extend  their  operating  life. 
Safefy  is  achieved  in  electronic  engine 
control  systems  by  their  inherent 
reliability,  in  combination  with  proper 
system  design  and  the  assessment  of 
failure  effects  as  provided  by 
99  25.901(c)  and  25.903(b).  For  tiiese 
reasons,  the  FAA  has  determined  that 
9  25.901(b)  is  inadequate  for  meeting  the 
intent  of  the  proposed  special  condition. 

The  remaining  Boeing  comments 
address  specific  aspects  of  compliance 


with  the  proposed  spedal  condition. 
Boeing  references  a  similar  notice  of 
proposed  spedal  condition  for  the 
Airbus  Model  A320  airplane  in  which 
the  FAA  describes  an  acceptable 
method  for  demonstrating  compliance 
with  the  special  condition. 

The  FAA  has  defined  to  Boeing  an 
acceptable  means  of  compliance  with 
this  proposed  spedal  condition  in  an 
issue  paper.  It  is  substantively  the  same 
as  that  published  in  the  Federal  Register 
for  the  Model  A320  in  the  "Discussion" 
section  following  proposed  Special 
Condition  No.  3a  (52  FR  38781;  October 
19, 1987).  It  is  quoted  here  for  clarify.' 

An  acceptable  method  to  demonstrate 
compliance  with  this  special  condition  is  to 
show  that  the  control  system  associated  with 
the  PW4000  engine,  when  installed  in  the  767. 
has  a  level  of  design  integrity  equivalent  to 
propulsion  oontroU  presently  in  commercial 
airline  service.  The  inherent  level  of  design 
integrity  for  present  day  propulsion  controls 
is  demonstrated  by  an  inservice  loss  of  thrust 
control  approximately  once  per  100.000  hours 
of  operation.  A  similar  level  of  integrity  need 
\m  demonstrated  for  a  propulsion  control 
system  considering  all  dispatchable  states. 
Appropriate  sources  of  data  to  support 
compliance  for  the  components  of  the  control 
system  necessary  to  set  thrust  and  safely 
operate  each  engine  are  service  experience 
on  these  components,  service  experience  on 
similar  systems.  FAA  approved  reliability 
analysts  and/or  an  FAA  approved  reUability 
life  test  The  minimum  dispatch  configuration 
will  have  to  be  taken  into  account 

Boeing  generally  agrees  with  the 
guidance  given  above  for  the  PW4000 
engine  control  system  and  agrees  that 
guidelines  for  the  management  of  non- 
fullup  dispatch  configurations  are 
needed.  Boeing  agrees  that  the  one  per 
100,000  hour  loss-of-thrust-control 
number  provides  a  reasonable  guideUne. 
However,  the  guidelines  should  allow  an 
applicant  to  propose  a  target  value  for 
system  integrify  based  on  airplane 
configuration,  propulsion  system  type 
and  inservice  experience  of  systems 
performing  equivalent  functions.  The 
FAA  selected  the  100,000  hour  number 
based  on  a  determination  of  present  day 
hydromechanical  control  system 
reliabilify  that  is  intended  to  provide  the 
applicant  with  a  baseline  indicator  of 
electronic  control  system  integrify  for 
the  purpose  of  meeting  the  objective  of 
this  spedal  condition.  This  guidance  is 
non-regulatory  in  nattire  and  may 
change  for  future  electronic  control 
system  installations  based  on  an 
evaluation  of  specific  installation  design 
features  and  operating  experience  with 
previously  certified  electronic  engine 
control  systems.  It  is  not  intended  that 
the  outcome  of  a  numerical  probabilify 
analysis  would  be  the  sole  basis  for 
showing  compliance  with  this  spedal 


condition.  The  FAA  is  more  concerned 
that  there  is  enough  operating 
experience,  or  its  equivalent  on  the 
control  system  hardware  to  provide  high 
confidence  in  the  associated  system 
reliabilify.  This  confidence  would  not  be 
obtained  by  merely  calculating  a  failure 
rate  that  is  less  than  once  per  100,000 
hours. 

In  regard  to  the  management  of 
FADEC  dispatdi  configivations.  Boeing 
believes  the  proper  means  for 
establishing  these  guidelines  is  an  issue 
paper  relative  to  the  operation  of  these 
airplanes  under  Part  121  of  the  FAR  in 
lieu  of  a  special  condition  that  amends 
the  type  certification  basis  for  the 
airplane.  The  FAA  disagrees  with  this 
position.  The  proposed  special  condition 
requires  a  minimum  level  of  integrity 
and  reliability  for  the  electronic 
propulsion  control  system  for  each 
engine.  The  control  system  is  designed 
such  that  it  will  continue  to  operate  with 
various  components  of  the  system 
failed.  In  many  cases,  the  pilot  would 
not  even  be  aware  that  a  failure  had 
occurred.  Because  of  this  fault  tolerance, 
the  overall  control  system  reliabilify  is 
based  on  a  combination  of  many  control 
configurations,  whereas  a  conventional 
hydromechanical  control  reliability  is 
based  primarily  on  one  configuration. 
As  a  result,  the  non-fullup  dispatch 
configurations  must  be  taken  into 
account  in  order  to  adequately 
substantiate  compliance  with  the  spedal 
condition. 

After  careful  review  of  the  comments 
noted  above,  the  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  adoption  of  the  special 
conditions  as  proposed.  Spedal 
conditions,  as  appropriate,  are  issued  in 
accordance  with  9  11.49  of  the  FAR  after 
public  notice,  as  required  by  §S  11.28 
and  1129(b].  effective  October  14, 198a 
and  become  part  of  the  type  certification 
basis  in  accordance  with  9  21.101. 

Under  standard  practice,  the  effective 
date  of  these  final  special  conditions 
would  be  30  days  after  publication  in 
the  Federal  Register.  As  the  intended 
type  certification  date  for  the 
installation  of  PW4000  series  engines  in 
Boeing  767  series  airplanes  is  April  29, 
1988,  the  FAA  finds  that  good  cause 
exists  to  make  these  special  conditions 
effective  upon  issuance. 

Condusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
model  series  of  airplanes.  It  is  not  a  rule 
of  general  applicabilify  and  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 
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Lbt  of  Subjects  in  14  CFR  Parts  21  and 
25 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 


The  Special  Conditions 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  following  special  conditions  are 
issued  for  the  Boeing  Model  767  series 
airplanes  with  PW4000  series  engines. 

1.  The  authority  citation  for  these  special 
conditions  is  as  foUows: 

Authority:  49  U.S.C.  1344, 1348(c).  135Z 
1354(a).  1355. 1421  throi^  1431. 1502. 
1651  (b)(2).  42  U.S.C.  lB57f-10,  4321  et  seq.: 
E.0. 11514: 49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449.  January  12. 1983). 

2.  Lightning  Protection.  In  addition  to 
compliance  with  the  requirements  of 

a  25.561  and  25.954  of  the  FAR  concerning 
lightning  protection,  each  electronic 
propulsion  control  system  must  be  designed 
and  installed  to  ensure  that  its  operation  and 
operational  capabilities  are  not  affected 
when  the  airplane  is  exposed  to  lightning. 

3.  Protection  from  Unwanted  Effects  of 
Radio  Frequency  (RF)  Energy.  Each 
propulsion  control  system  must  be  designed 
and  installed  to  ensure  that  its  operation  and 
operational  capabilities  are  not  affected 
when  the  airplane  is  exposed  to  externally 
radiated  electromagnetic  energy  sources 
which  may  be  reasonably  anticipated  in 
service. 

4.  Propulsion  Control  System.  In  addition 
to  the  requirements  of  SS  25.901(c)  and 
2S.903(b)  of  the  FAR.  the  components  of  the 
propulsion  control  system  for  each  engine, 
both  airframe  and  engine  himished,  that 
affect  thrust  in  either  the  forward  or  reverse 
direction  and  are  required  for  continued  safe 
operation,  must  have  the  level  of  integrity 
and  reliability  of  a  hydromechanical  system 
meeting  current  airworthiness  standards. 

Issued  in  Seattle.  Washington,  on  April  29, 
1988.  I 

Fnderick  M.  Isaac.  | 

Acting  Director,  Northwest l^ountain  Region. 
[FR  Doc  88-10818  Filed  5-13-88;  8:45  am] 

MLUNG  COM  4t10-1S-ll 


14CFRPart39 

[Dociwi  No.  S«-NM-32-AO;  AmdL  39-6925] 

Airworthiness  Directives;  Aerospatiale 
Model  ATR-42  Series  Airplanes 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting  a 
new  airworthiness  directive  (AD)  which 
was  previously  made  effective  as  to  all 
known  U.S.  owners  and  operators  of 
Aerospatiale  Model  ATR-42-200  and 
-300  series  airplanes  by  individual 


telegrams.  This  AD  requires 
modification  of  a  cable  in  the  fuel 
indicator  panel.  This  action  is  prompted 
by  a  report  of  accumulation  of  moisture 
or  water  in  the  area  of  the  fuel  indicator 
panel  causing  corrosion  of  the  cable. 
This  condition,  if  not  corrected,  could 
result  in  inaccurate  and  unreliable  fuel 
readings. 

dates:  Effective  June  4, 1988.  This  AD 
was  effective  earlier  to  all  recipients  of 
telegraphic  AD  T88-07-52.  dated  March 
31, 1988. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Aerospatiale,  316  Route  de  Bayonne, 
31060  Toulouse,  Cedex  03,  France.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattie. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  FAA,  9010  East 
Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Armella  Donnelly,  Standardization 
Branch,  ANM-113,  telephone  (206)  431- 
1967.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966.  Seattie,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  On 
March  31, 1988,  the  FAA  issued 
telegraphic  AD  T88-07-52,  applicable  to 
Aerospatiale  Model  ATR-42-200  and 
-300  series  airplanes,  which  requires 
modification  of  the  cable  in  the  fuel 
indicator  panel.  That  action  was 
prompited  by  reports  of  inaccurate  fuel 
quantity  readings  due  to  moisture 
collecting  inside  the  fuel  indicator  panel. 
The  modification  involves  putting  a 
protective  cover  over  the  cable  and 
relocating  the  cable  away  from  the  area 
where  moisture  accumulates.  This 
modification  is  necessary  to  prevent 
inaccurate  and  unreliable  fuel  readings. 

Since  the  issuance  of  the  telegraphic 
AD,  Aerospatiale  has  issued  Service 
Bulletin  ATR42-28A-0011.  dated  April  6, 
1988,  which  describes  procedures  for 
installing  the  modification  of  the  cable 
in  the  fuel  indicator  panel.  This  service 
bulletin  has  been  declared  mandatory 
by  the  French  airworthiness  authority. 
The  FAA  has  revised  the  final  rule  to 
refiect  this  service  bulletin  as  an 
acceptable  means  of  accomplishing  the 
required  modification. 

Since  a  situation  existed,  and  still 
exists,  that  requires  immediate  adoption 
of  this  regulation,  it  is  foimd  that  notice 
and  public  procedure  hereon  are 
impracticable,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 


The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958.  as  amended  (49  U.S.C.  1301,  et 
seq. ).  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

The  Federal  Aviation  Administration 
has  determined  that  this  regulation  is  an 
emergency  regulation  that  is  not 
considered  to  be  major  under  Executive 
Order  12291.  It  is  impracticable  for  the 
agency  to  follow  the  procedures  of 
Order  12291  with  respect  to  this  rule 
since  the  rule  must  be  issued 
immediately  to  correct  an  unsafe 
condition  in  aircraft.  It  has  been  further 
determined  that  this  document  involves 
an  emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28, 1979).  If  tiiis 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required). 

List  ofSubjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  die  Federal 
Aviation  Regulations  as  follows: 

PART  39-[AMEN[)EDl 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a);  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449; 
January  12. 1983);  and  14  CFR  11.89. 

$39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Aerospatiale:  Applies  to  Model  ATR-42-200 
and  -300  series  airplanes,  certificated  in 
any  category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  erroneous  fuel  quantity 

readings  in  the  fuel  indication  system, 

accomplish  the  following: 
A.  Within  7  days  after  the  effective  date  of 

this  AD,  modify  tiie  cable  in  the  fuel  indicator 

panel,  as  follows: 
1.  Remove  fuel  quantity  indicator  3  quart 

on  the  4  VU  panel  (Ref:  Airplane 

Maintenance  Manual  (AMM)  28-42-81-RAI 

10000). 
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2.  Disconnect  cable  2842-0007  &om  plug  3 
Qta  pin  R. 

3.  Insulate  the  cable  from  circuitry  by 
means  of  heat  shrinkable  sleeve. 

4.  Attach  cable  to  harness  by  suitable  tie 
wrap. 

5.  Reinstall  3  Qta  plug  and  3  quart  indicator 
(Ref:  AMM  28-42-81-RAl  10000). 

6.  Perform  a  test  of  the  fuel  quantity 
indicator  by  pushing  the  test  switch.  Ensure 
that  all  digits  indicate  "eight."  and  that  the 
"low  level"  lights  illuminate. 

B.  Accomplishment  of  the  modification  of 
the  cable  in  the  fuel  indicator  panel  and 
functional  test  in  accordance  with 
Aerospatiale  Service  Bulletin  ATR42-28- 
Opll.  dated  April  6, 1988,  is  considered  an 
acceptable  means  of  compliance  with  this 
AD. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Northwest  Mountain  Region. 

Note. — ^The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Northwest  Mountain  Region. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modiflcations  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  doctmient  fix>m  the 
manufacturer  may  obtain  copies  upon 
request  to  Aerospatiale,  316  Route  de 
Bayonne,  31060  Toiilouse,  Cedex  03. 
France.  This  document  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattie,  Washington,  or  the 
Seattie  Aircraft  Certification  Office. 
9010  East  Marginal  Way  Soutii,  Seattie, 
Washington. 

This  amendment  become  effective 
June  4,  .1988. 

It  was  effective  earlier  to  all  recipients 
of  telegraphic  AD  T88-07-52,  issued 
March  31. 1988. 

Issued  in  Seattle,  Washington,  on  May  5, 
198& 

Frederick  M.  Isaac. 

Acting  Director.  Northwest  Mountain  Region. 
[FR  Doc.  88-10819  FUed  S-13-88;  8:45  am] 

BILUNQ  COOC  4S10-1S-M 


14  CFR  Part  39 

[pocket  Na  BS-ASW-S;  AmdL  39-5920] 

Airwortlilness  Directhres;  Enstrom 
Model  F28  Series  Helicopters 

agency:  Federal  Aviation 
Administi-aUon  (FAA),  DOT. 
ACTION:  Final  ruk. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD) 
applicable  to  Enstrom  Model  F28  series 
helicopters  which  supersedes  an 
existing  AD.  The  new  AD  requires 
repetitive  inspection  and  repair  or 
replacement  as  necessary,  of  the 
horizontal  stabilizer  spar  and 
attachment  on  these  helicopters.  The  AD 
is  needed  to  prevent  progressive  growth 
of  spar  tube  fatigue  cracks  which  could 
resillt  in  failure  of  the  horizontal 
stabilizer  and  subsequent  loss  of  control 
of  the  helicopter. 

date:  Effective  date:  May  31, 1988. 
Compliance:  As  indicated  in  the  body  of 
tiieAD. 

FOR  FURTHER  INFORMATION  CONTACT 

Joe  McGarvey,  Airframe  Branch,  ACE- 
120C.  Chicago  Aircraft  Certification 
O^ice,  2300  E.  Devon  Avenue,  Des 
Plaines,  EL  60018.  telephone:  (312)  694- 
7136. 

ADDRESSES:  The  applicable  service 
bulletin.  Enstrom  Service  Directive 
Bulletin  0076,  may  be  obtained  from  Mr. 
Robert  Jenny,  The  Enstrom  HeUcopter 
Corporation.  P.O.  Box  277,  Menominee, 
Michigan  4965S,  or  may  be  examined  in 
the  Rules  Docket,  Office  of  Regional 
Counsel,  FAA,  Southwest  Region,  4400 
Blue  Moimd  Road.  Fort  Worth.  Texas. 

SUPPLEMENTARY  INFORMATION:  AD  72- 
04-04,  Amendment  39-1395  (37  FR  3966; 
February  25. 1972]  as  amended  by 
Amendment  39-2884  (42  FR  23504;  May 
9, 1977)  currentiy  requires  an  inspection 
of  the  horizontal  stabilizer  attachment  to 
the  center  (cross  or  carry  thru)  spar 
tiibe.  Part  Number  (P/N)  28-11222.  and 
replacement  with  an  airworthy  part  if 
fatigue  cracks  are  found  on  Enstrom 
Model  F28  series  helicopters.  Repetitive 
inspections  are  required  at  100-hour 
intervals  for  spar  tubes  having  a  wall 
thickness  measuring  0.035  inch,  whereas 
those  measuring  0.049  inch  are  exempt 
fivm  repetitive  inspections. 

The  left  and  right  horizontal 
stabilizers  are  installed  on  the  helicopter 
by  sliding  them  over  the  tubular  center 
spar,  P/N  28-11222.  which  is 
transversely  oriented  in  the  tailcone  and 
extends  approximately  8  inches 
outboard  on  each  side.  Using  pilot  holes 
in  the  stabilizer  end  fittings,  such 
stabilizer  and  the  mating  center  spar 
end  are  match-drilled  and  bolted 
together.  The  orientation  of  the  match- 
drilled  holes  must  also  provide  the 
necessary  stabilizer  incidence  angle 
established  for  each  model;  therefore, 
this  method  of  attachment  may  be  prone 
to  machining  errors,  surface  defects,  or 
corrosion  in  service.  Hie  most  recent 
spar  tube  that  failed  reportedly  had  a 
0.049-inch  wall  thickness  and  a  surface 
defect  at  the  fatigue  crack  origin.  The 


failure  which  occtirred  on  a  Model  F- 
28A  helicoper  began  as  a  small  fatigue 
crack  in  the  spar  attachment  bolt  hole 
that  propagated  under  repeated  loading 
cycles  until  the  spar  abruptly  failed 
causing  loss  of  control  of  the  helicopter. 

Therefore,  the  FAA  is  superseding 
AD-72-04-04  with  a  new  AD  which 
requires  initial  and  repetitive 
inspections  of  the  horizontal  stabilizer 
for  cracks  and  replacement,  as 
necessary,  on  Enstom  Model  F28  series 
helicopters. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are 
impracticable  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958.  as  amended  (49  U.S.C.  1301  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism  , 

Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034:  February  26, 1979).  If  tills 
action  is  subsequentiy  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it,  when  filed, 
may  be  obtained  from  the  Regional 
Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  die  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration  \ 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (FAR)  as  follows; 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Audiority:  49  U.S.C.  1354(a):  1421  and  1423; 
49  U.S.C  106(g]  (Revised.  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

S3S.13    [AnMiMtod] 

2.  By  adding  the  following  new  AD: 

The  Enstrom  Helicopter  Corporatkm:  Applies 
to  Enstrom  Model  F2fl  series  helicopters, 
certificated  in  any  category,  equipped 
with  horizontal  stabilizer  center  spar.  P/ 
N  28-11222  (Airworthiness  Docket  86- 
ASW-5). 
Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  detect  cracks  in  the  horizontal  stabilizer 
attachments  thereby  preventing  possible 
failure  which  could  result  in  loss  of  control  of 
the  helicopter,  accomplish  the  following: 

(a)  Prior  to  the  first  flight  of  each  day  after 
the  effective  date  of  this  AD,  conduct  the 
following — 

(1)  Oieck  both  the  left  and  right  stabilizer 
security  by  applying  a  light  up  and  down  load 
at  the  tip  of  the  stabilizer  (i.e..  approximately 
3  lbs.); 

(2)  Check  for  deflection  and/or  looseness; 
and 

(3)  If  a  stabilizer  deflects  or  is  loose, 
comply  with  paragraph  (b)(1)  through  (b](10) 
of  this  AD.  before  next  flight 

Note, — ^The  checks  may  be  performed  by 
the  pilot  and  must  be  recorded  in  accordance 
with  FAR  S  43.9. 

(b)  Within  the  next  10  hours'  time  in 
service  after  the  effective  date  of  this  AD, 
and  thereafter  at  intervals  not  to  exceed  100 
hours'  time  in  service  &om  the  last 
inspection,  accomplish  the  following: 

(1)  Remove  the  left  and  right  stabilizer 
assemblies  P/N  28-20100,  firom  the  center 
spar,  P/N  28-11222.  Remove  the  inspection 
panel  on  the  left  side  of  the  tailcone.  Remove 
the  bolts  securing  the  spar  to  the  tailcone  and 
remove  the  spar  from  the  tailcone. 

Note.^Mark  spar  position  left  right,  top, 
etc..  prior  to  removel  so  that  on  reinstallation 
the  spar  will  be  repositioned  correctly. 

(2)  Visually  inspect  the  attachment  fittings 
for  buiTs.  fretting,  or  cracks. 

Note. — Particular  attention  should  be 
directed  to  the  spar  attachment  area  around 
all  drilled  holes. 

(3)  Replace  cracked  fittings  before  next 
flight  Repair  cracked  sheet  metal  per 
standard  practice,  or  replace  with  airworthy 
parts  before  next  flight 

(4)  Measure  the  center  spar  wall  thickness 
one  time.  Replace  any  center  spar  having  a 
wall  thickness  less  than  0.044  inch  with  an 
airworthy  spar  and  comply  with  paragraph 
(b)(8)  or  this  AD  prior  to  the  next  flight 

(5)  If  the  center  spar  thiduiess  is  0.044  inch 
or  greater,  inspect  the  spar  for  cradu  using  a 
magnetic  particle  or  dye  penetrant  inspection 
method  and  a  10-power  or  higher  magnifying 
glass. 

Notew — Particular  attention  should  be 
directed  to  the  spar  area  around  all  drilled 


holes  and  if  a  crack  is  found,  replace  the  spar 
with  an  airworthy  part  before  next  flight 

(6)  Inspect  the  stabilizer  spar  trailing  edge 
attachment  dips,  P/N  28-20106,  for  cracks 
using  a  dye  penetrant  inspection  or  a  visual 
inspection  using  a  10-power  or  higher 
magnifying  glass.  If  a  crack  is  found,  replace 
the  dip  with  an  airworthy  part  before  next 
flight 

(7)  Inspect  the  center  spar  (particularly  in 
areas  of  dissimilar  metal  contact)  for 
corrosion.  A  spar  with  corrosion  depth 
greater  than  0.006  inch  must  be  replaced 
before  next  flight  Surface  corrosion  may  be 
removed  with  320  grit  emery  paper.  Protect 
bare  areas  using  a  light  coat  of  epoxy  primer 
(DeSoto  593X300  or  equivalent). 

(8)  Install  the  center  spar  in  its  proper 
relative  position  to  the  tail  cone.  Whenever  a 
new  spar  is  installed,  it  must  be  match-drilled 
to  the  tailcone  and  stabilizers  for  proper 
incidence.  Remove,  deburr  all  holes,  and 
protect  all  bare  surfaces  with  epoxy  primer 
prior  to  final  assembly. 

(9)  Install  the  horizontal  stabilizer  using 
airworthy  parts. 

Note. — A  light  coat  of  lubricant  (LPS  500  or 
equivalent)  on  the  outside  of  the  spar  and  the 
inside  of  the  fittings  will  aid  in  assembly. 

(10)  Record  the  rotorcraft's  weight  and 
balance  change  as  appropriate. 

Note. — Changing  from  a  0.035-inch  to  a 
0.049-inch  nominal  wall  thickness  center  spar 
causes  a  weight  increase  of  0.37  lb.  at 
longitudinal  station  270.0. 

(c)  An  alternate  method  of  compliance  with 
this  AD,  which  provides  an  equivalent  level 
of  safety,  may  be  used  when  approved  by  the 
Manager,  Chicago  Aircraft  Certification 
Office,  Federal  Aviation  Administration,  2300 
E.  Devon  Ave..  Des  Plaines,  II.  600ia 

Note. — Enstrom  Service  Bulletin  No.  0076, 
dated  December  15. 1987,  pertains  to  this  AD. 

Tliis  amendment  supersedes  AD  72-04-04, 
Amendment  39-1395,  as  amended  by 
Amendment  39-2884. 

This  amendment  becomes  effective  May  31, 
198a 

Issued  in  Fort  Worth,  Texas,  on  May  2. 
198a 

CJl.  Melugin,  Jr., 

Director,  Southwest  Region. 

(FR  Doc.  8&-10820  Filed  5-13-88;  ft45  am] 

MUMQ  OOOC  4«10-13-M 


14  CFR  Part  39 

[Dockat  Na  M-ANC-19;  Aindt  39-5«24] 

Airworttiineaa  Directives;  Sdiweizer 
Aircraft  Corporation  Models  SOS  2-33. 
SOS  2-33A.  and  SOU  2-22C  CK,  E.  EK, 
Sailplanes 

AOCNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  amends 
airworthiness  directive  (AD),  76-13-11, 
which  requires  the  inspection,  repair,  or 
replacement  as  necessary  of  the  forward 


and  aft  longerons  on  Schweizer 
sailplane  models  SGS  2-33,  SGS  2-33A, 
S/N's  1  thru  200.  and  SGU  2-22C.  CK,  E, 
EK,  S/N's  96  thru  258.  The  amendment  is 
needed  so  that  the  AD  will  include 
Schweizer  sailplane  model  SGS  2-33A. 
S/N's  210  thru  424.  The  AD  is  needed  to 
prevent  failure  of  the  forward  and  aft 
fuselage  tubular  longerons  due  to 
internal  corrosion  which  could  result  in 
the  loss  of  the  sailplane. 

dates:  Effective:  May  25, 198a 
Compliance:  As  required  in  the  body  of 
the  AD,  unless  already  accomplished. 

ADORCSSES:  The  applicable  service 
bulletin  may  be  obtained  from 
Schweizer  Aircraft  Corporation,  P,0. 
Box  147.  Elmira.  New  York  14902, 
A  copy  of  the  Service  Bulletin  is 
contained  in  the  Rules  Docket,  Docket 
Number  88-ANE-19,  Office  of  tiie 
Regional  Counsel,  Federal  Aviation 
A(bnimstration,  New  England  Region,  12 
New  England  Executive  Park, 
Btu'lington.Xiassachusetts  01803,  and 
may  be  examined  between  the  hours  of 
8:00  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  federal  holidays. 

FOR  njRTHER  NIFORMATKNI  CONTACT: 

Mr.  Charles  Birkenholz,  Airframe 
Branch.  ANE-172,  New  York  Aircraft 
Certification  Office,  Aircraft 
Certification  Division,  Federal  Aviation 
Administration,  New  England  Region. 
181  South  Franklin  Avenue,  Room  202. 
Valley  Stream,  New  York  11581; 
telephone  (516)  791-8220. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  amends  Amendment  39- 
2659  (41  FR  27029;  July  1. 1976).  AD  76- 
13-11.  which  currentiy  requires 
inspection,  repair,  and  replacement  of 
forward  and  aft  lower  longerons  on 
Schweizer  sailplane  models  SGS  2-33. 
SGS  2-33A.  S/N's  1  thru  20a  and  SGU 
2-22C.  CK.  E.  EK.  S/N's  98  thru  258. 
After  issuing  Amendment  39-265d,  the 
FAA  determined  that  corrosion  in  the 
forward  and  aft  lower  longerons  has 
occurred  on  Schweizer  sailplane  model 
SGS  2-33A,  S/N's  318,  373.  and  374. 
After  the  investigation,  it  was  foimd  that 
on  Schweizer  sailplane  models  SGS  2- 
33A.  S/N's  201  thru  424,  the  longerons 
were  not  treated  with  oil  at  the  factory. 
In  view  of  this,  and  the  three  service 
problems  previously  mentioned,  the 
FAA  has  determined  that  it  is  necessary 
to  include  in  the  AD  Schweizer  sailplane 
models  SGS  2-33A,  S/N's  201  thru  424. 
In  addition,  this  amendment  makes 
some  minor  clarifying/editorial  changes. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  miiking  this 
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amendment  effective  in  less  than  30 
days. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301  et 
seq.].  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implfcations  warranting  the 
preparation  of  a  Federalsim 
Assessment. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  imder 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  imder 
DOT  Regulatory  Policies  and  Procedures 
(44  PR  11034;  February  26, 1979).  If  this 
action  is  subsequenUy  determined  to 
involve  a  significant/major  regulation,  a 
fijial  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it.  when  filed, 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  for 

FURTHER  INFORMATION  CONTACT. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Adminisb-ation  (FAA)  amends  Part  39  of 
the  Federal  Aviation  Regulations  (FAR) 
as  follows: 


PART  39-{AiyiENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(al,  1421,  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§  39.13    (AmwKtod] 

2.  By  amending  {  39.13,  Amendment 
39-2659  (41  FR  27029;  July  1. 1976), 
Airworthiness  Directive  (AD)  76-13-11. 
as  follows: 

(a)  By  revising  the  affected  models 
statement  to  read  as  follows:  "Applies 
to  SGS  2-33,  SGS  2-33A.  S/N's  1  Umi 
424,  and  SGU 2-22C,  CK,  E,  EK,  S/Ns 98 
thru  25a'* 


(b)  By  replacing  the  word  "rusting" 
with  "corrosion"  in  the  introductory 
sentence  and  the  word  "entrapped"  with 
"trapped". 

(c)  By  revising  paragraph  (f)  to  read  as 
follows:  "Upon  request,  an  equivalent 
means  of  compliance  with  the 
requirements  of  this  AD  may  be 
approved  by  the  Manager,  New  York 
Aircraft  Certification  Office,  New 
England  Region,  Federal  Aviation 
Adminstitition,  181  South  Franklin 
Avenue,  Room  202,  Valley  Sb«am,  New 
York  11581." 

(d)  By  revising  paragraph  (g)  to  read 
as  follows:  "Upon  submission  of 
substantiating  data,  by  an  owner  or 
operator  through  an  FAA  Airworthiness 
Inspector,  the  Manager,  New  York 
Aircraft  Certification  Office,  may  adjust 
the  compliance  time  specified  in  this 
AD." 

(e)  By  revising  the  parenthetical 
statement  following  paragraph  (g)  to 
read  as  follows:  "(Schweizer  Service 
Bulletin  No.  102-33-1.1.  covers  this 
subject  and  is  considered  an  approved 
equivalent  inspection)." 

This  amendment  becomes  effective  on  May 
25.198a 

This  amendment  amends  Amendment  39- 
2859  (41  FR  27029;  July  1, 1976),  AD  7ft-13-ll. 

Issued  in  Burlington,  Massachusetts,  on 
May  4. 1988. 

Timothy  P.  Forte. 

Acting  Director.  New  England  Region. 
(FR  Doc.  88-10821  Filed  5-13-8a  8:45  am) 
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14  CFR  Part  71 

[Alrspac*  Docket  No.  88-AGL-1  ] 

EstalMishment  of  Transition  Area; 
Utchville.  ND 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  The  nature  of  this  action  is  to 
estabUsh  the  Litchville,  ND,  transition 
area  to  accommodate  air  taxi  operators 
requesting  a  direct  route  to  Alexandria, 
MN  from  Jamestown,  ND  and  the 
Minneapolis-St.  Paul,  MN  area.  The 
intended  effect  of  this  action  is  to  ensure 
segregation  of  Instrument  Flight  Rule 
(IFR)  aircraft  from  other  aircraft 
operating  under  visual  weather 
conditions  in  controlled  airspace. 

EFFECnVE  date:  0901  u.t.c.,  August  25, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  G.  Hale,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520.  Federal 
Aviation  Administration.  2300  East 


Devon  Avenue,  Des  Plaines,  Illinois 
eooia  telephone  (312)  694-7360. 

SUPPLEMENTARY  INFORMATION: 

History 

On  Tuesday,  March  22, 1988,  the 
Federal  Aviation  Administi-ation  (FAA) 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  the  Litchville,  ND. 
transition  area  (53  FR  9323). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  of  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Except  for  editorial  changes,  Uiis 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  die  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4. 
1988. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations 
establishes  the  Litchville,  ND,  ti-ansition 
area  to  accommodate  air  taxi  operators 
requesting  a  direct  route  to  Alexandria, 
MN  from  Jamestown,  ND  and  the 
Minneapolis-St.  Paul.  MN  area.  This 
transition  area  airspace  is  expected  to 
eliminate  an  additional  workload  on 
controllers  since  the  climb  or  descent 
will  now  be  made  in  controlled  airspace; 
provide  better  radar  vectoring  service 
for  users  going  to  and  from  Jamestown 
Municipal  Airport;  and,  save  the 
aviation  users  time  and  fuel. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  nde"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 


ITMB  Ttdnai  Ra^aktt  /  Vol.  53,  No,  94  /  Monday.  May  16,  1988  /  Kideg  and  RegulatioiM 


AdoplMMi  of  the  AmendiiMiit 

Accordingly,  purauaat  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 

REPORTING  ponrrs 


1.  The  authority  dtatian  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  use.  1348ta].  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  10e(g) 
(Reraed  Pub.  L  97-44a  )Bnoary  12. 1983):  14 

CFRiue. 


§71.1*1    [AiMnded] 

2.  Section  71.181  is  amended  as 
follows: 


Litchvilk,  NO  (Newf 

That  airspace  extending  upward  from  1200' 
AGL  beginning  at  lat.  46'  30*  00"N..  long.  98' 
29"  30"W.,  to  lat.  48'  aC  00"N.,  long.  97'  38* 
00"W..  to  lat.  48'  32'  30"N.,  long.  97'  37' 
00"W.,  to  lat  46'  40'  00"N.,  long.  97*  42' 
00"W..  to  lat.  48'  48*  OOT'N..  kng.  97'  54' 
00"W..  to  lat  48'  48^  30"N..  long.  08'  15' 
00"W..  to  lat  46'  48'  00"N.,  long.  98'  10* 
OarV/.,  to  lat  48'  37'  20"N.,  long.  98'  22" 
OirW.,  to  lat  46'  41'  00"N.,  long.  98"  ZT 
OBTM.,  to  lat.  46'  39^  00"N..  l«jng.  98'  3f 
00"W..  to  the  point  of  beginning. 

Issued  in  Des  Plaines,  IIHnots,  on  May  5, 
199a  , 

Teddy  W.  Barcham. 

Manager,  Air  Traffic  Divisioa.  | 

[FR  Doc.  88-10822  Filed  5-13-88;  S^tS  am] 
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SECURITIES  AND  EXCHANGE 


17  CFR  Part  240 


[I 


Na  34-2S871;  Fla  No.  87-6201 


SacufWca  Transacllofw  Exempt  ffom 
Tranaactfon  Feas 

AOENCV:  Securities  and  Exchange 
Commission.  I 

:  Final  rale. 


SUMMARY:  The  Commission  is  revising 
an  amendment  to  its  rule  governing 
transaction  fees,  to  continue  for  one 
year  to  exempt  transactiooe  in  ovet-the- 
coimter  National  Market  System 
securities  &om  the  imposition  of  section 
ai  transaction  fees. 

The  Commission  still  is  considering 
whethet  it  should  seek  legislation 
imposing  transaction  fees  on  the  OTC 


market  and,  tfans,  is  extending  for  one 
year  the  e^ectiveness  of  the  rule. 
Emcnwc  AATI:  May  6,  n8& 

FOR  FURTHKR  MIFORMATtOM  COMrACT: 
WiUiam  M.  Harter.  Jr.,  Esq..  202/272- 
2414,  Room  5206.  Division  of  Market 
Regulation,  Seciuities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20&t9. 

SUPPLEMCWTARV  INFORMATION: 

I.  Summary 

Section  31  of  the  Securities  Exchange 
Act  of  1934  ("Act")*  requires  that  every 
national  securities  exchange  pay  to  the 
Commission  a  fee  based  on  sales  of 
securities  transacted  on  that  exchange.' 
In  addition.  Section  31  requires  payment 
of  similar  fees  from  broker-dealers  for 
over-the-counter  ("OTC")  transactions 
in  securities  "registered  on  a  natitmal 
securities  exchange,"  including  those 
admitted  to  unlisted  trading  privileges. 
The  Section  also  gives  the  Commission 
authority  to  grant  exemptions  from  the 
fee  requirement  In  1986,  the 
Commission  amended  Rule  31-1  by 
adopting  subsection  f,  which  exempts 
from  Section  31  fees  transactions  in 
OTC  securities  that  are  also  designated 
as  National  Market  System  ("NMS") 
securities.'  Rule  31-l(f)  was  to  be 
effective  "for  a  period  not  to  exceed  two 
years  to  allow  the  Coranission  time  to 
reach  a  conclusion  regarding  the 
applicability  of  section  31  fees  to  NMS 


*  15  U.S.C.  78a  et  $eg.,  as  amended. 

*  The  current  full  text  of  Section  31.  at  amended 
in  1975.  readi  ■■  foMowK 

Every  national  securities  excliange  shall  pay  (o 
the  ConmiisnoB  on  or  l>efore  March  19  of  each 
calendar  year  a  fe«  in  an  amount  equal  to  one  Ihrae- 
hundredlhs  of  1  per  centum  of  the  aggregate  dollar 
amount  of  the  sales  af  aacuriWsa  (attar  liiaii  booda. 
debentures,  and  other  eridaiieas  of  indebtedneaa) 
transacted  on  such  national  securities  exchange 
during  each  preceding  calendar  year  to  which  this 
section  applies.  Every  registered  broker  and  dealer 
shall  pay  to  the  Commission  on  or  before  March  IS 
of  each  calendar  year  a  he  in  an  amount  equal  to 
oae  ihree-bundredths  of  1  per  centum  of  the 
aggregated  dollar  amount  of  the  sales  of  securities 
registered  on  a  national  securities  exchange  (other 
than  bonds,  debentures,  and  other  evidences  of 
indebtsdnesa)  transacted  by  such  brtAerer  dealer 
alheiwiae  than  aa  such  an  exchange  during  each 
preceding  calendar  year.  Provided,  however,  that  no 
payment  shall  be  required  for  any  calendar  year  in 
which  such  payment  would  be  lets  than  one 
hundred  dollars.  The  CUimmitsion.  by  rule,  may 
exempt  any  tale  of  securities  or  any  dass  of  saiea 
of  securities  from  any  fee  imposed  by  this  action,  if 
the  Commitsion  flnds  that  tuch  exemption  it 
contistent  with  the  public  interest,  the  equal 
regulation  of  market*  and  brokers  and  deatera,  and 
the  developcaent  of  a  national  market  tyttera. 

*  See  Securities  Exchange  Act  Releaae  No.  23229 
(May  21.  ISSS),  St  FR  1857S  ("Adapting  Releaae"). 


Securities,"  i.e.,  mitil  May  6, 1988.*  The 
Commission  amended  the  rule  again  in 
June,  1987  when  NMS  designation, 
effectively  was  extended  to  include 
hsted  securities  reported  pursuant  to  a 
transaction  reporting  plan,  to  Dmit  the 
exempUon  to  iust  NASDAQ/NMS 
securities.' 

Rule  31-1  iMTOvides  for  a  nmnber  of 
exemptions  from  Section  31  of  the  Act 
and  subsection  f  thereof  provides  that 
such  exemptions  include: 

Transactions  in  NASDAQ  securities  as 
defined  in  240.1lAa3-l  (Rule  llAa3-l  under 
the  Act)  except  for  those  NASDAQ  securities 
for  which  transatrtion  reports  are  coHected, 
processed  and  made  availabte  purstiant  to 
the  plan  originaHy  submitted  to  the 
Commission  pursuant  to  Rule  17a-15 
(subsequentiy  amended  and  redesignated  as 
Rule  llAa3-1)  under  the  Act,  which  plan  was 
declared  effective  as  of  May  17, 1974.  The 
terms  and  provisions  of  this  paragraph  shall 
remain  effective  mtil  May  8, 1968. 

The  Commission  still  is  considering 
whether  it  should  seek  legislation 
imposing  transaction  fees  on  the  OTC 
market,  and.  thus,  is  extending  for  on» 
year  the  effectiveness  of  the  rule. 

n.  IXscussion 

In  1985,  two  Commission  initiatives 
gave  rise  to  potential  conflicts  in  the 
application  of  section  31.  The 
Commission  indicated  that  it  was 
prepared  to  grant  to  the  exchanges 
tmlisted  trading  privileges  in  m  certain 
number  of  OTC  securities,  subiect  to 
certain  conditions,"  and  permitted 


•  Adopting  Release.  51  FR  at  1S579. 

•  Securities  Exchange  Act  Release  No.  21635  ()une 
23. 19B7).  52  FR  24149  (adoption  of  amendments  to 
Rules  llAa2-l,  1TAa9-l,  and  31-1  under  the  Act. 
resulting  in  the  designation  as  NMS  securities  of  all 
New  York  ("NYSE")  and  American  ("Anex")  Stock 
Exchange  lisled  securities,  regional  exchange 
securities  substantially  meeting  the  Amex  listing 
standards,  and  OTC  seciuities  that  already  had 
been  designated  as  NMS  securities,  and  changing 
the  wording  of  Rule  31-1  to  provide  that  an 
exemption  from  the  payment  of  fees  applied  to  jast 
those  NMS  securities  whose  transactions  were 
reported  under  the  NASDAQ  transaction  reporting 
plan). 

•  See  Securities  Exchange  Act  Release  No.  32412 
(September  la  1985).  SO  FR  38235.  The  principal 
precondition  to  the  grant  of  unlisted  trading 
privileges  in  OTC  stocks  is  the  creation  of  a  faciHly 
for  the  consolidated  reporting  of  transactiona  and 
quotationa  in  these  stocks.  On  April  29. 1987.  the 
Commission  approved  a  toini  Midwest  Stock 
Exchange  ("MSE")  and  NASD  transaction  and 
quotation  reporting  plan  for  tecuritiet  traded  on  the 
MSE  pursuant  to  oiHsted  trading  privileges. 
Securities  Bxchenge  Act  Release  No.  31406  (April 
29. 1987).  52  FR  174S5.  The  NASD,  the  Amex  and 
regional  exchange*  continue  to  negotiate  the  term* 
of  a  consolidated  reporting  plan. 
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certain  regionally-listed  stocks  to  be 
traded  both  on  an  exchange  and 
designated  as  NMS  Securities.^  Section 
12(f)(6)  of  the  Act  •  deems  OTC 
seciuities  traded  on  an  exchange' 
pursuant  to  unlisted  trading  privileges 
as  "registered"  on  an  exchange  and, 
thus,  subject  to  Section  31  fees.  In 
addition,  the  over-the-coimter  trades  in 
the  securities  that  are  also  listed,  and 
thus  are  registered  securities,  would  be 
subject  to  section  31. 

Hence,  the  Commission  amended  Rule 
•  31-1  to  exempt  transactions  in 
NASDAQ/NMS  securities  from  section 
31.  The  Commission  believed  that 
section  31  should  not  apply 
automatically  to  securities  traded 
principally  OTC  simply  because  the 
Commission  had  granted  unlisted 
trading  privileges  to  NASDAQ/NMS 
Securities  or  provided  for  the  concurrent 
exchange  listing  and  NMS  designation 
of  a  limited  number  of  seciuities.  In 
addition,  confusion  may  have  resulted  if 
only  those  NASDAQ/NMS  Securities 
traded  on  exchanges  on  an  unlisted 
trading  privileges  basis  were  subject  to 
section  31  fees.  The  Commission 
determined  that  the  application  of 
section  31  should  not  depend  on 
decisions  by  exchanges  on  whether  to 
request  unlisted  trading  privileges, 
resulting  in  automatically  subjecting 
even  the  OTC  trading  in  such  securities 
to  payment  of  the  fees,  despite  a 
possibly  minimal  amount  of  exchange 
trading.  Similarly,  the  few  regionally 
listed  securities  that  also  became 
eligible  for  NMS  designation  traded 
most  actively  in  the  OTC  market 
Absent  an  express  statutory  directive, 
the  Commission  believed  that  it  woidd 
be  inappropriate  for  exchanges  and 
market  makers  to  pay  section  31  fees  on 
transactions  in  those  securities.  For 
these  reasons,  the  Commission  amended 
Rule  31-1  and  determined-that  granting 
"the  exemption  would  permit  more 
orderiy  introduction  of  section  31  fees  to 
the  market  in  general  for  NASDAQ/ 
NMS  Securities. 

The  exemption  is  consistent  with  the 
public  interest,  equal  regulation  of 
markets  and  broker-dealers,  and  the 
development  of  a  national  market 
system.  Rule  31-l(f)  only  affects 
transactions  in  those  NASDAQ/NMS 
securities  that  are  subject  to  either 
unlisted  trading  privileges  or  a 
concurrent  exchange  listing. 


III.  Effect  on  Competition  and 
Regulatory  Hexibility  Act 
Considerations 

Section  23(a)(2)  of  the  Act  •  requires 
the  Commission,  in  adopting  rules  imder 
the  Act,  to  consider  anti-competitive 
effects  of  such  rules,  if  any,  and  to 
balance  any  anti-competitive  effects  of 
such  rules,  if  any,  and  to  balance  any 
anti-competitive  impact  against  the 
regulatory  benefits  gained  in  terms  of 
furthering  the  purposes  of  the  Act.  As 
noted  above,  the  exemption  in  Rule  31- 
1(f)  applies  to  both  exchange  and  OTC 
transactions  in  the  NASDAQ/NMS 
securities  that  are  reported  throtigh  the 
NASDAQ  transaction  reporting  plan. 
The  Commission  believes  that  it  is 
consistent  with  the  purposes  of  sections 
12(f)(6)  and  31  of  the  Act  for 
transactions  in  other  exchange-traded 
securities  to  be  subject  to  section  31  fees 
while  transactions  in  NASDAQ/NMS 
securities  are  not,  because  NASDAQ/ 
NMS  securities,  which  trade  chiefly  in 
the  OTC  market,  have  much  different 
trading  characteristics.  In  particular,  the 
Commission  cannot  predict  that 
ultimately  there  will  be  substantial 
exchange  trading  in  the  subject 
NASDAQ/NMS  securities. •"  The 
Commission  has  examined  Rule  31-l(f) 
and  concludes  that  its  extension  has  at 
most  a  minimal  competitive  impact  and 
does  not  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act.  including  in 
particular  the  purposes  of  sections 
12(f)(6)  and  31  of  the  Act. 

The  Regulatory  Flexibility  Act  »•  is 
not  applicable  in  the  revision  of  Rule  31- 
1(0  to  extend  its  effectiveness.  The 
Regulatory  Flexibility  Act's  flexibility 
analysis  requirements  are  limited  to 
rulemaking  for  which  the  Commission 
would  be  required  by  the  Administrative 
Procedure  Act  ("APA")  to  publish 
general  notice  of  proposed 
rulemaking." 


'  See  Securities  Exchange  Act  Release  No.  22413 
(September  16, 1965).  50  FR  38515. 

•  Section  12(0(6),  in  pertinent  part,  provides  that: 
"Any  security  for  which  unlisted  trading  privileges 
are  continued  or  extended  pursuant  to  {subsection  f] 
shall  be  deemed  to  be  registered  on  a  national 
securities  exchange  *  '  *." 


•  15  U.S.C  7Sw(a)(2). 

'"  The  Commission  is  aware  that  on  the  Midwest 
Stock  Exchange,  the  volume  of  trading  pursuant  to 
unlisted  trading  privileges  of  OTC  securities  has 
been  only  about  1%  of  the  total  NASDAQ  total 

' '  5  U.S.C.  601-612. 

'*5U.S.C.e03(a). 

The  Commission  did  prepare  a  Final  Regulatory 
Flexibility  Analysis  ( "FRFA ")  regarding  subsection  f 
of  Rule  31-1  at  the  time  of  its  original  adoption.  That 
FRFA  noted  that  Rule  31-1(1)  would  exempt  from 
section  31  of  the  Act  exchanges  and  broker^lealers 
engaging  in  transactions  in  NASDAQ/NMS 
securities  subject  to  unlisted  trading  privileges  or  to 
a  concurrent  exchange  listing.  The  FRFA  noted  that 
the  principal  effect  of  the  exemption  would  be  to 
relieve  exchanges  and  broker-dealers  from  payment 
of  fees  to  which  they  otherwise  would  tie  subject 
The  FRFA  stated  that,  in  order  to  determine  the 
amount  of  the  fee  owed  under  section  31  for 


APA  rulemaking  procedures  are  not 
applicable  to  the  Commission's  revision 
of  Rule  31-l(f).>»  Although  the  APA 
states  that  an  agency  must  provide 
general  notice  of  proposed  rulemaking 
and  an  opportimity  for  comment,  these 
requirements  do  not  apply  if  such 
agency  for  good  cause  finds  that  those 
procedures  are  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."  '♦  In  addition,  althou^  the 
APA  generally  imposes  a  30-day 
delayed  effective  date  requirement,  this 
requirement  does  not  apply  if  a  rule 
grants  an  exemption  or  relieves  a 
restriction." 

The  Commission  finds  for  good  cause 
that  it  is  both  imnecessary  and 
impracticable  to  provide  notice  and 
opportunity  for  public  comment.  Notice 
and  prior  comment  are  imnecessary 
since  extending  the  effectiveness  of  Rule 
31-l(f)  continues  the  status  quo.  and 
Rule  31-l(f)  was  subject  to  public 
comment  at  the  time  it  was  originally 
proposed."  Further,  subsection  (f) 
simply  grants  an  exemption  from  section 
31:  extending  its  effectiveness  imposes 
ho  regulatory  or  financial  burden  or 
obligation  on  anyone.  Notice  and  prior 
comment  are  impracticable  because  the 
exemption  is  due  to  expire  on  May  6, 
1988.  Assessing  fees  for  a  short  period 
between  then  and  a  subsequent 
adoption  date  would  be  unwarrantably 
confusing  and  burdensome  for  the 
persons  affected. 

Finally,  the  30-day  effective  date 
requirement  is  not  applicable  in  these 
circumstances.  Because  Rule  31-l(f) 
grants  an  exemption  to  broker-dealers 
from  the  payment  of  transaction  fees  on 
NASDAQ/NMS  securities,  the 
Commission  is  not  required  to  publish 
the  revision  of  Rule  31-l(f)  30  days 
before  its  effective  date. 

List  of  Subjects  in  17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements.  Securities. 


transactions  in  NASDAQ/NMS  securities,  market 
participants  would  need  to  separately  calculate 
dollar  volume  in  NMS  securities  and  dollar  volume 
in  non-NMS  securities. 

A  copy  of  the  prior  FRFA  may  he  obtained  by 
contacting  William  M.  Harter.  )r.  202/272-2414, 
Division  of  Market  Regulation,  Securities  and 
Exchange  (ximmission.  450  5th  Street  NW., 
Washington.  DC  20549. 

"5U.S.C.553. 

'*  5  U.S.C  553(b)(B). 

'  *  The  APA  provides,  in  pertinent  part: 

(d)  The  required  publication  or  service  of  a 
substantive  rule  shall  be  made  not  less  than  30  days 
t>efore  its  effective  date,  except— 

(1)  a  substantive  rule  which  grants  or  recognizes 
an  exemption  or  relieves  a  restrictionj.j 

S  U.aC.  553. 

■*  See  Adopting  Release.  51  FR  at  18578. 
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rv.SulHtacy 


■od  Taact  al  Piapuiud 


Tbe  Cemmission  revise*  an  I 

amenAnent  under  Chapter  B  of  Titfe  17 
of  dbe  Code  of  Federal  RegniiajdoM  aa. 
follows: 

PART  240-iAMEMDEDl 

I 

1.  The  authority  citation  for  Part  240 
continues  to  read  in  part  aa  lollews: 

Authni^  Soctkw  33. 4S  Slat  901,  a* 
amended:  U  U.SX.  78w. 

*  '  *  Section  2«a31-l  is  alM  authorized 
under  section  31, 48  Slat.  804.  as  amended  (15 
L.S.C  TSeeJ. 


Sa4QL3V1    [Aaiawdii)  I 

2.  Section  24031-1  ia  aaModed  by 
revising  tbc  date  ia  tke  last  acattnce  af 

peragtaph  (f)  to  rcaifc  "Hay  0^  19IS.** 

I 
By  die  Commission. 

f  onathan  G.  Katz, 

Secretory. 

Dated  May  6.  ISSa. 

I FR  Doc.  88-10882  rOed  S-U-aS;  a:4&  aa4 

aaAJNQ  COOK  ssia-*t-« 


RAILROAD  RETIREIIEMT  BOARD 
20  CFR  Parti  20t,  210,  and  2t1 

RaMtiad  Ratiramant  AnmilTlas 
AQCNCV:  Railroad  RetireBKiit  BoanL 


action:  Piaal  rule. 


suanum:  Tha  Railroad  Retizaraent 
Board  (Board)- bewby  aowade  ita 
regulationa  ranfpming  the  teportiBg 
requisements  Cor  railioad  eaiployera.  the 
creditability  of  service,  and  the 
creditabili^  of  campeasatiea.  These 
amendaienta  ace  naceaaary  to  csiaply 
with  legislative  chases  in  tha  Raikead 
Retirement  Act. 

EFFECTIVE  DATE:  May  16. 1988. 
ADONESS.  Secretary  to  the  Board. 
Railroad  Retirement  Baaid.M« 
Street.  Chicago,  UinoiaMBll. 
FON  FWITNEII  MFOMNATION  CONTACT: 

Aaa  T.  Aldan.  Onaf  af  Madnda  and 
Proeadaias.  Duraaa  ef  Cmapt  laiatluii 
ano  Certnicauoit  Railioad  RetfisBieiit 
Board.  844  Rush  Street.  Chicayv  miaoie 

eoen.  (312}  Tu-aaea  {Fis  aaT-asfiS). 

•UFFVBHIHVT MRT  MratMBSrlOIK  OmeiuS 

under  the  Raifroad  RMnaxneBt  Act  ace 
computed,  in  part,  based  on  die 
individual's  creditable  railraad  service 
and  compenaatiea  aad  tha  Board  ia 
authoiiaed  by  tha  Act  to  respite  radkaad 
eaipi^wrs  to  farimn  compensation  and 
service  records  for  their  employees.  The 
Raih-oad  Retirement  Solvency  Act  of 
1983  (Pub.  L  96-76)  altered  the  aMnner 
in  which  railioad  coaipentation  and 


service  moadM  ara  lepartad  to  the 
Board  and  crediled  t»  an  aaqilasree^a 
account. 

On  January  23. 1967.  the  Baaxd 
published  Parts  209. 210  and  211  a»M 
proposed  rule  and  invited  commanii  Urn 
30  days  ending  February  22. 1967  (52  FR 
2553-2557).  The  Board  received  Uirea 
comments  Iron  the  Association  of 
American  Railroads  conceeaing  tha 
reporting  requirements  of  the  Board  with 
respect  to  employers  under  the  Railroad 
Retirement  AcL  Those 
recommendations,  even  if  adopted, 
would  not  require  any  changa  ia  these 
regulations.  Accordingly,  the  Board  has 
dedded  to  publish  the  regulatimu  aa  a 
final  rule  and  will  continue  to  consider 
adoption  of  the  comments  of  the 
Association  of  American  Railroads. 

Incorrect  dtations  were  also  noted  in 
section  10  of  the  proposed  cegulations 
with  respect  to  its  revisions  of 
S  Z11.2(b)(ll].  These  corrections  were 
made. 

The  Board  has  determined  that  this  is 
not  a  major  rule  mider  Executive  Order 
12291.  Therefore,  no  regulatory  impact 
analysis  is  required.  The  information 
collections  associated  with  these 
amendments  have  been  approved  by  the 
Onice  of  Management  and  Badget. 

List  of  Subjacta 

20CFRPort209 

Railroad  employees.  Railcoad 
retirement.  Railroads. 

20CFRPort2Xa 

Railroad  employees.  Raileoad 
retirement. 

2»CFRPtiTt21i 

Raihoad  empleyvea.  Raflroad 
reticeneut. 

PART  20»-RAIIJiaAD  EMPLOVCRt 


1.  The  authority  eiUtion  lot  Part  200 
continues  to  read  as  foDowa: 

Authority:  45  U.S.C  231f. 

2.  Part  200  is  amended  by  addtag 
S  2B8LU,  to  mad  aa  faUatvar 


S20lt.U 

(a)  Employers,  hisurance  ( 
other  parties  paying  sick  pay  sublaci  to 
tax  under  the  Railcoad  Raticaaaant  Tax 
Act  (2»U.&C  32et  crjcq.)acaicfaiBBd 
to  itfwali  Iha  Board  n>  anaat  report  of 
credftaMe  sick  pay  on  or  baibta  Aa  last 
day  of  February  of  the  cafandai  year 
loUewiag  the  yaac  h»  which  I 


directly  to  the  Dfavctor.  The  reports  may 
be  made  on  nngneth:  tape,  punch  cards 
or  Aefermdeacribadin  I  200.2  of  this 
chapter  ferenqtioyer's  adtustuieiit 
reports.  The  reporta  must  be 
aceoanpaniad  by  a  qaarteriy  snmmacy 
report  of  Lanpeiisation  adfustmeRts  as 
described  in  {  20O.2  of  this  chapter. 
Ad  jostmentt  to  sick  pay  compensation 
should  be  included  in  the  next  annual 
sick  pay  report. 

(Appioved  by  the  Office  of  Management  and 
Budget  under  control  number  3220-0008) , 

RARTSIO^-CREDITABLE  RAftRQAO 
SERVICE 

3.  Tha  aisdkotity  ctefian  lir  Part  21»  ia 
reviaad  to  laad  aa  faMaws: 

Authority.  45  U.S.C  2SIf. 

4.Seclkm.2ia.2is 
foUo' 


to  read  aa 


1210.2   DaOnUaaof 

Servica  aaaaa  a  period  of  tin*  br 
which  an  eaapiayaa  teceivas  payawHl 
firom  a  nilread  aa^ployer  far  the 
performance  of  work;  or  a  pasiad  of  tine 
for  which  an  ai^layaa  racaivaa 
compenaa8iatt  vddck  is  paid  fet  daw  taat 
as  an  aaqilayee;  ar  a  pasiad  aC  t 
creditedl 

militoay  aarace  aa  dMned  ia  n»t  212  of 
tUa  cfaqrtac  Sarvioa  abaH  abo  inchida 
deemed  BMOIiw  af .aovice  aa  pmddad 
under  1 21ftafk)  al  tfaia  chapter  and  any 
montfcin  whiahan  smphiyas  iaoaditsd 
wiUi  ooavanaatian  ondw  1 2n.X2  of  diia 
chapter  based  on  benafita  paid  under 
Tide  VU  ai  tfan  Eegiaaal  Rail 
Fi  legaaaiwliaa  rtf  t  nf  tin 

&.  Sactian.  2X)l3  is  reviaed  to  read  a» 
foUoi 


(b)  Sick  pay  reports  are  to  be  fifed  in 
acomlance  with  inatcucti(»a  issued  bg 
the  Director  of  Coiapeaoation  aad 
Certificatiaa  aad  am  to  be  OMiiad 


S210.S 

(a)  A^portedt  A  reported  aienlh  of 
sgviea  ia  aiy  ealaadaf  aiowft  or  any 
part  of  a  calnadar  awalh  for  which  an 

servicaa  paallaaiad  for  an  aaipteyer;  or 
receives  pay  for  time  lost  aa  an 
eraployaa;  aria  credMad  wiA 
compensatian  tmm  pai  lad  e<  creditoWe 
militaiy  service;  aria  endftedaridlF 
compenaaltess  aalar  1 211.12  af  itfa 
chapter  haaad  aa  banafita  paid  ander 
TidaVH  of  tha  Rsgiona)  Rail 
Reorganisation  A^  of  1973. 

(b)  Deemed  A  deemed  aiuutn  or 
service  is  any  additiaaaf  month  of 
service  credited  to  an  employee  subject 
to  patagnpha  d^  >  aad  (2>  af  ida 
section. 

Cl)  An  enployea  who  is  oecfilad  with 
leM  than  twelve  reported  saaathaal 
service  for  a  eriandar  year  after  1984 
may  be  "deemed"  to  have  performed 
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service  for  compensation  in  additional 
months,  not  to  exceed  twelve,  providing: 

(i)  The  employee's  compensation  for 
the  calendar  year  in  question  exceeds 
an  amont  calculated  by  multiplying  the 
number  of  reported  months  credited  for 
that  year  by  an  amount  equal  to  one- 
twelfth  of  the  current  annual  maximum 
for  non-tier  I  components  as  defined  in 
S  211.15  of  this  chapter  and 


(ii)  The  employee  maintains  an 
employment  relation  to  one  or  more 
employers  or  serves  as  an  employee 
representative  in  the  month  or  months  to 
be  deemed.  For  purposes  of  this  section, 
employment  relation  has  the  same 
meaning  as  deflned  in  Part  204  of  this 
chapter,  disregarding  the  restrictions 
involving  the  establishment  of  such  a 
relationship  as  of  August  29, 1935. 


Employee  representative  has  the  same 
meaning  as  defined  in  Part  205  of  this 
chapter. 

(2)  Employees  satisfying  the 
conditions  in  both  paragraphs  (b)(l)(i) 
and  (b)(l)(ii)  of  this  section  shall  have 
their  months  of  service  for  a  calendar 
year  calculated  using  the  following 
formula: 


Months 
of       = 

service 


Employee's  creditable  non-tier  I  compensation 


Maximum  annua!  creditable  non-tier  I  compensation -r  12 


The  (Quotient  obtained  using  this  formula 
equals  the  employee's  total  months  of 
service,  reported  and  deemed,  for  the 
calendar  year.  Any  fraction  or 
remainder  in  the  quotient  is  credited  as 
an  additional  month  of  service. 

(3)  Examples.  The  provisions  of 
paragraphs  (b)(1)  and  (2)  of  this  section 
may  be  illustrated  by  the  following 
examples. 

Example  (11:  Employee  B  worked  In  the 
railroad  industry  in  1985  and  was  credited 
with  nine  reported  months  of  service  (lanuary 
through  Septeml>er)  and  non-tier  I 
compensation  of  $20,000.  The  1985  annual 
maximum  for  non-tier  I  compensation  is 
$29,700.  B  maintained  an  employment  relation 
in  the  three  montiu  he  was  not  employed  in 
1985.  The  following  compulations  are 
necessary  to  determine  if  B  has  sufTicient 
non-tier  i  compensation  to  be  credited  with 
deemed  months  of  service. 
(1)  En.ler  the  annual  maximum  for  non- 
tier  I  com^Bsatimi  for  the 

calendar  year...- $29,700 

(2)Divi^line(1)byl2 

$29,700  H- 12. ^,475 

(3)  Enter  the  employee's  reported 
months  of  service  for  the  calendar 
year. — g 


(4)  Multiply  line  (2)  by  Une  (3) 

$2.475X9 „ _.$22J75 

(5)  Enter  the  employee's  non-tier  I 

compensation  for  the  calendar 

year....~ „ „ _..$20.(X)0 

(6)  Subtract  line  (4)  from  line  (5).  Enter 

the  result  (but  not  less  than  zero). 
This  is  the  employee's  excess  non- 
tier  I  compensation  for  the 
calendar  year. 
$20,000  -  $22.275 „.0 

a.  If  line  (8)  is  zero,  the  employee  does  not 
have  sufficienl  non-tier  I  compensation  to  be 
credited  with  deemed  months  of  service. 

b.  If  tine  (6)  is  greater  than  zero,  the 
employee  has  sufficient  non-tier  I 
compensation  to  t>e  credited  with  deemed 
months  of  service. 

Since  the  amount  on  line  (6)  is  zero, 
empk>yee  B  does  not  have  enough  non-tier  I 
compensation  to  be  credited  with  deemed 
months  of  service.  B  is  credited  with  only 
nine  reported  months  of  service  for  the  year. 

Example  (2):  Assume  the  same  facts  as  in 
example  (1).  except  that  employee  B  was 
credited  with  non-tier  I  compensation  of 
$25,000  for  1985.  The  following  computations 
are  necessary  to  determine  if  B  has  sufficienl 
non-tier  1  compensation  to  be  credited  with 
deemed  months  of  service. 

(1)  Enter  the  annual  maximum  for  non- 


tier  I  compensation  for  the 

calendar  year „ $29,700 

(2)  Divide  line  (1)  by  12 

$29700  ^  12 .$2,475 

(3)  Enter  the  employee's  reported 

months  of  service  for  the  calendar 

year _ 9 

(4)  Multiply  line  (2)  by  line  (3) 

$2,475  X  9 _ J22.275 

(5)  Enter  the  employee's  non-tier  I 
compensation  for  the  calendar 

year. $25,000 

(6)  Subtract  line  (4)  from  line  (5).  Enter 

the  result  (but  not  less  than  zero). 
This  ia  the  employee's  excess  non- 
tier  I  compensation  for  the 
calendar  year. 
$25.000-$22.275. 52.725 

a.  If  line  (6)  is  zero,  the  employee  dues  not 
have  sufficienl  non-tier  I  compensation  to  be 
credited  with  deemed  months  of  service. 

b.  If  line  (6)  is  greater  than  zero,  the 
employee  has  sufficient  non-tier  I 
compensation  to  be  credited  with  deemed 
months  of  service. 

Since  the  amount  on  line  (6)  is  greater  than 
zero,  employee  B  has  enought  non-tier  I 
compensation  to  l>e  credited  with  deemed 
months  of  service.  B  now  satisfies  all  the 
requirements  for  deeming,  therefore  his 
months  of  service  for  the  calendar  year  are 
calculated  using  the  formula  in  S  210.3(b)(2). 


Employee's  creditable  non-tier  I  compensation 


Months 

of        = 

service  Maximum  annual  creditable  non-tier  I  compensation  -^  12 


(1)  $25,000 

Months        

of  =  O"" 

•  $29,700-^12 

service         •«'•'"«'  •  ** 


$25,000 


$2,475 


(2)  $25,000 

^°T'  =     .  "'     $25.000^$2.475 

•  $2,475 

service         •»»■»'«• 


(3)  Months  of  service  =  25.000^2.475 
,  or'10.10 


(4)  Round  the  result  in  line  (3)  to  the 
next  higher  whole  number.  This  is 
the  employee's  total  months  of 
service  for  the  calendar  year. 

10.10  becomes 11 

Employee  B  is  credited  with  11  months  of 
service  for  1985;  nine  reported  months 
(January  through  September)  and  two 
deemed  months  (October  and  November). 


6.  Section  210.4.  paragraph  (a)  is 
revised  to  read  as  follows: 

§210.4    Year  of  service. 

(a]  A  year  of  service  is  twelve  months 
of  reported  or  deemed  service, 
consecutive  or  not  consecutive.  A 
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fraction  of  a  year  of  service  is  taken  at 
its  actual  value. 


7.  Section  210.5,  paragraph  (f)  i^ 
revised  to  read  as  follews: 

§210^    CrcditabiNty of swvic*. 

«        •        *        •        • 

(f)  Service  as  employee 
representative.  Service  performed  as  an 
employee  representative  is  creditable  in 
the  same  manner  and  to  the  same  extent 
as  service  performed  for  an  employer. 

8.  Section  210.6  is  revised  to  read  as 
follows: 

§2ia6    Service  credited  for  creditabte 


Any  calendar  month  in  which  an 
employee  performed  creditable  military 
service,  as  defined  in  Part  212  of  this 
chapter,  shall  be  counted  as  a  month  of 
service  and  shall  be  included  in  the 
employee's  years  of  service,  as  provided 
for  in  §  210.5,  provided  that  the 
employee  has  not  previously  been 
credited  with  reported  or  deemed 
service  for  an  employer  for  the  same 
month(s). 

PART  211— CREDITABLE  RAILROAD 
COMPENSATION 

9.  The  authority  citation  for  Part  211  is 
revised  to  read  as  follows: 


Authorily:  45  U.S.C.  231f. 

10.  Section  211.2  is  amended  by 
revising  paragraph  (b)(9),  by  adding 
paragraphs  (b)(ll)  and  (b)(12),  by 
removing  paragraph  (c)(2)  and 
redesignating  paragraphs  (c)(3)  through 
(c)(7)  as  (c)(2)  through  (c)(6),  and  by 
revising  newly  redesignated  paragraph 
(c)(5)  to  read  as  follows: 

9211^    Definition  Of  comfMnsatkMi. 


(b)  •  •  * 
(9)  Retroactive  wage  increases  as 

provided  for  in  \  211.11  of  this  part; 
(10)*  *  * 

(11)  Payments  paid  to  an  employee  or 
employee  representative  which  are 
subject  to  tax  under  section  3201(a)  or 
3211(a)  of  the  Internal  Revenue  Code  of 
1%4  are  creditable  as  compensation 
under  the  Railroad  Retirement  Act  for 
purposes  of  computation  of  benefits 
under  sections  3(a)(1),  3(f)(3).  4(a)(1)  and 
4(f)(1). 

(12)  Voluntary  payments  of  any  tax  by 
an  employer,  without  deducting  such  tax 
from  the  employee's  salary. 

(c)  •  •  • 
(5)  Except  as  provided  in 

S  211.2(b)(ll),  the  amount  of  any 
payment  (including  any  amount  paid  by 
an  employer  for  insurance  or  annuities, 


or  into  a  fund,  to  provide  for  any  such 
payment)  made  to,  or  on  behalf  of,  an 
employee  or  any  of  the  employee's 
dependents  under  a  plan  or  system 
established  by  an  employer  which 
makes  provisions  for  employees 
generally  (or  for  employees  generally 
and  their  dependents),  or  for  a  class  or 
classes  of  employees  (or  for  a  class  or 
classes  of  employees  and  their 
dependents],  on  account  of  sickness  or 
accident  disability,  or  medical,  or 
hospitalization  expenses  in  connection 
with  sickness  or  accident  disability;  and 

11.  Section  211.4  is  revised  to  read  as 
follows: 

S  21 1.4    Vacation  pay. 

(a)  Employee  deceased  or  retired. 
When  an  employee  dies  or  ceases  work 
for  the  purpose  of  retiring,  the  vacation 
pay  due  the  employee  shall  be  reported 
as  compensation  for  the  last  day  of 
service  or  as  compensation  for  a  period 
immediately  after  the  last  day  of  service 
and  during  the  employee's  life, 
depending  on  whether  the  vacation  pay 
is  intended  to  make  the  employee's 

'termination  date  effective  on  or  after  the 
last  day  of  service.  Vacation  pay  shall 
not  be  reproted  for  a  period  after  the 
date  of  death  or  date  of  termination. 

(b)  Employee  terminated.  When  an 
employee  resigns  his  or  her  position  or 
is  discharged  by  the  employer,  any 
vacation  pay  due  the  employee  shall  be 
reported  as  compensation  for  the  period 
prior  to  the  effective  date  of  the 
resignation  or  discharge.  Vacation  pay 
shall  not  be  reported  for  a  period  after 
the  date  of  termination. 

(c)  Employee  takes  vacation.  When 
an  employee  takes  a  vacation,  the 
vacation  pay  shall  be  reported  as 
compensation  for  the  period  during 
which  the  vacation  is  taken  regardless 
of  when  the  payment  is  made. 

(d)  Employee  does  not  take  vacation. 
When  an  employee  receives  pay  for 
vacation  but  does  not  take  the  vacation, 
the  vacation  pay  shall  be  reported  as 
com|}ensation  for  the  period  covered  by 
the  employer's  payroll  which  includes 
the  vacation  pay,  except  for  payments 
made  in  December  of  the  vacation  year 
or  thereafter.  Vacation  payments  made 
in  the  month  of  December  of  the 
vacation  year  or  thereafter  shall  be 
reported  as  compensation  for  December 
of  the  vacation  year. 

12.  Section  211.5  is  revised  to  read  as 
follows: 

§211.5    Employee  representative 
compensation. 

All  payments  made  by  a  railway  labor 
organization  to  an  individual  who  is  an 
employee  representative  as  a  result  of 


the  position  or  office  he  occupies  with 
such  organization  are  creditable  as 
compensation,  including  payments  made 
for  services  not  connected  with  the 
representation  of  employees,  except  that 
payments  in  excess  of  the  annual 
maximum  amount  wUI  not  be  credited. 

13.  Section  211.6  is  revised  to  read  as 
follows: 

§  21 1.6    Compensation  iMscd  on  waiver  or 
refund  of  organization  dues. 

A  waiver  or  refund  or  organization 
dues  which  was  based  solely  on 
consideration  for  membership  in  the 
organization  is  considered  creditable 
compensation  if  there  is  proof  that  the 
waiver  or  refund  was  intended  to  be, 
and  was  accepted  as,  a  dismissal  of  an 
obligation  of  the  organization  to 
compensate  the  employee  for  services 
rendered. 

14.  Section  211.7  is  revised  to  read  as 
follows: 

§  21 1.7    Compensation  credited  for 
creditable  military  service. 

In  determining  the  creditable 
compensation  of  an  employee,  the 
following  amounts  shall  be  credited  for 
each  month  of  military  service,  provided 
the  employee's  combined  monthly 
railroad  and  military  compensation  does 
not  exceed  the  maximum  creditable 
amount: 

(a)  $160  for  each  calendar  month 
before  1968; 

(b)  $260  for  each  calendar  month  after 
1967  and  before  1975; 

(c)  For  years  after  1974,  the  actual 
military  earnings  reported  as  wages 
under  the  Social  Security  Act. 

15.  Section  211.9  is  revised  to  read  as 
follows: 

S  211.9    Dismissal  allowance. 

Dismissal  allowances  paid  to  an 
employee  under  a  protective  labor 
agreement  that  covers  the  amounts  paid 
for  specific  periods  of  time  are 
creditable  as  compensation  under  the 
Railroad  Retirement  Act,  provided  the 
employee  has  not  severed  his  or  her 
employee-employer  relationship.  Subject 
to  the  proviso  In  the  preceding  sentence, 
dismissal  allowances  are  to  be  reported 
as  compensation  in  the  month(s)  for 
which  the  employee  is  paid  the 
allowance. 

16.  Section  211.11  is  revised  to  read  as 
follows: 

9211.11    Retroactive  wage  Increase. 
Employers  may  report  retroactive 
wage  increases  as  creditable 
compensation  for  the  month  in  which 
the  compensation  is  paid  or  for  the 
period  in  which  earned.  If  retroactive 
wage  increases  are  reported  as 
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creditable  to  the  month  in  which  they  (a)  Compensation  earned  before  inform  the  employee  that  the 

are  paid,  the  employee  may.  within  the  January  1, 1985.  (1)  Compensation  compensation  claimed  is  not  creditable. 

4-y ear-period  defined  in  §  211.14(b).  earned  before  January  1. 1985.  is  subject  .        .        «        .        • 

request  that  the  retroactive  wage  to  monthly  limits.  The  monthly                        Dated:  May  9.  isaa 

increases  be  allocated  to  the  month(8)  in  maximum  creditable  for  any  month  is              By  Authority  of  the  Board. 

which  earned.  The  employer  will  submit  one-twelfth  of  the  maximum  annual                 For  the  Board. 

the  necessary  adjustment  giving  the  taxable  wage  base  defined  in  section  BMtriM  e«nkt 

employee  the  proper  credits.  3121  of  the  Internal  Revenue  Code  of  c!!           /tTn    ^ 

17.  Section  211.12  is  revised  to  read  as  1954  that  could  be  applicable  to  the  iecreto/y  of  the  Board. 

follows:  period  which  includes  the  month.  [FR  Doc.  88-10892  Filed  5-13-88: 8:45  am] 

.  „ ,  „    ^     „     ^,  ^  ^  (2)  The  table  below  lists  the  maximum  "^-^^  **^  n»<y-* 

vii  b!»!.efi^'**~*^  *''*^  '"°"»*'ly  creditable  amounts  beginning  ^^==^^== 

with  1937.  The  maximum  monthly  ncDADTucuT  ns  ucai  tu  Aun 

Payments  made  to  an  employee  under  creditable  amount  for  purposes  of  ummam  eBBwioBe               ^^ 

Title  VII  of  the  Regional  Rail  computing  the  Tier  I  annuity  component    ^  "U"«AN  SERVICES 

Reorganization  Act  of  1973  are  and  the  social  security  guaranty  amount    "  p-joH  and  Drua  Ariminletratian 

creditable  as  compensation  only  for  the  is,  for  the  years  beginning  with  1979,                             ^^  m/aimnmamunn 

month  in  which  the  employee  first  filed  shown  in  parentheses.  21  CFR  Part  5 

an  application  for  benefits  under  that  ,      ,-,-.1,       u ,      ,„-j                     *™, 

Act.  The  compensation  to  be  credited  ^J  Jf^^  jj^^^  ^^  ^^ "^  Delegations  of  AutlK)rfty  aiKJ 

cannot  exceed  the  monthly  creditable  une  1959  thnnih  Oct  igea"                  "400  Organization;  Msdlctted  Feeds;  Center 

amounts  defined  in  §  211.13(a)  of  this  Nov.  1963  fhroS  Dec.  1965ZII1"I!Z450  *Of  Veterinary  Medicine 

fSS?;ra=SSfeV:r  i:::s«s:tz'=i-z=;s;  •^^^-^o^^f^^^x^'^-^ 

defined  in  §  211.13(b)  of  this  part  for  |an.  1972  through  Dec.  1972. 750  ACTIOM;  Final  rule. 

compensation  earned  after  1984.  jan.  1973  through  Dec!  1973.!ZZ1.-!ZZ 900  .uiiuABv.  T»,i.  FnoH  anr4  nn.o 

18.  Section  211.13  is  revised  to  read  as  Jan.  1974  through  Dec.  1974 l.ioo  TnT^Lfin^^                                 »>,« 

follows:  Jan.  1975  through  Dec.  1975 ...1,175  AdmimstraUon  (FT)A)  |s  amending  the 

Jan.  1976  through  Dec.  1976.... 1,275  ^Hations  for  delegations  of  authonty 

§  21,1.13    Maximum  creditable  Jan.  1977  through  Dec.  1977 1.375  ^"  ^^  ^^"*^'' '°''  Veterinary  Medicine 

compensation.  jan.  1978  through  Dec  1978 1.475  (CVM)  concerning  approval  of 

The  amount  of  compensation  that  may  !»"•  1979  through  Dec.  1979 1.575  (1.90833)  applications  for  animal  feeds  bearing  or 

be  creditable  under  the  RaUroad  Jan.  1980  through  Dec.  1980 1.700  {2.l5a33)  containing  new  animal  drugs  to 

Retirement  Act  with  respect  to  an  I*"-  ^^^  ^^^^"^  D«'=  ^^si 1.8SO  (2.475.00)  designate  that  the  Director  and  Deputy 

employee's  service  is  subject  to  J^"^  ^^82  through  Dec.  1982 2.025  (2,700.00)  Director,  Division  of  Animal  Feeds  the 

maxinium  eaminas  limitations  The  '^"-  '^^  ^^^"^^  ^^''-  ^^83 2,225  (2.975.00)  Chief.  Petition  Review  and  Medicated 

rtlaT^^'^frin^'.'R''^"'*^"  n^bJ^^^,Tfci"^M^°^'^°^'^•  KatedVeerBranTaShave 

section  3121  of  the  Internal  Revenue  December 31. 1984.  (1)  Compensation  ro,<oioo.>foH  Qn«>,r.riK,  »n  <.r,nro«« 

Code  of  1954.  The  maximum  annual  earned  January  1  lisJ,  and'later  is  Si^ed  fee^^^^^^^^ 

taxable  wage  base  is  defined  in  section  subject  to  annual  linuts.  The  annual  '"cmi^aicu  iccu  ajinui-auuiii. 

3121  of  the  Internal  Revenue  Code  of  maximum  creditable  for  any  year  is  the  effective  date  May  16. 1988. 

1954  as  the  amount  of  contribution  and  maximum  annual  taxable  wage  base  ^O"  PUinnER  information  CONTACT: 

benefit  base  determined  under  section  defined  in  section  3231(e)(2)(b)  of  the  Melissa  M.  Moncavage,  Office  of 

230  of  the  Sodai  Security  Act.  Section  Internal  Revenue  Code  of  1954  that  Management  and  Operations  (HFA- 

230(c)  of  the  Social  Security  Act  could  be  applicable  to  the  year  in  340),  Food  and  Drug  Administration, 

provides,  with  respect  to  the  question.  5^00  Fishers  Lane.  Rockville.  MD  20857, 

computation  of  annuities  under  the  (2)  The  table  below  lists  the  maximum  301-443-4976. 

Railroad  Retirement  Act,  for  two  annual  creditable  amounts  beginning  SUPPLEMENTARY  INFORMATION:  FDA  is 

separate  annual  maximum  amounts  for  with  1985.  The  maximum  aimual  amending  the  delegations  of  authority  to 

years  beginning  with  1979.  For  purposes  creditable  amount  for  purposes  of  redelegate  to  the  Medicated  Feeds 

of  computing  the  amount  of  an  annuity  computing  the  Tier  I  annual  component  Specialist,  Petition  Review  and 

under  the  Railroad  Retirement  Act  and  the  social  security  guaranty  amount  Medicated  Feeds  Branch.  Division  of 

except  the  Tier  I  annuity  component  is  shown  in  parentheses.  Animal  Feeds,  Office  of  Surveillance 

providedby8ection3(a),  4(a),  or4{f)of  ,      ,„„^ ..        ._      ,„„^    .„„.„.„,*«„  „^i  and  Compliance,  CVM,  the  Chief, 

the  Railroad  Retirement  Act  or  in  «"  ^^  J^°"«J  O^'^    ««^-  *^f ??i??'???  PetiUon  Review  and  Medicated  Feeds 

computing  the  social  security  guaranty  '«"  '^  '*'' °"8''  ^^'^  ^^ "'«» ^^^.ooo)  q^^^^j,  ^^^.^^  ^^  ^.^^,  p^^ ^^ 

amouTt*  under  section  3(f)(3)  of  the  19.  Section  211.14.  paragraph  (a)  is  Office  of  Surveillance  and  Compliance. 

Railroad  Retirement  Act,  the  annual  revised  to  read  as  follows:  CVM,  and  the  Director  and  Deputy 

maximum  wage  base  is  determined  Director,  Division  of  Animal  Feeds, 

without  regard  to  the  increases  in  the  Ulll^    Verification  of  compensation  Office  of  Surveillance  and  Compliance, 

annual  amounts  specified  in  clause  (2)  claimed.  CVM,  authority  to  approve  medicated 

of  subsection  (c)  of  section  230.  Those  *****  ^^^^  applications.  The  amended 

increases  are,  however,  applicable  in  (a)  If  the  compensation  claimed  is  in  redelegation  in  21  CFR  5.83(d)  adds  the 

computing  the  Tier  I  component  of  an  excess  of  the  maximum  creditable  Deputy  Director,  Division  of  Animal 

annuity  or  in  computing  the  social  amounts  defined  in  §  211.13  of  this  Part,  Feeds,  provides  for  redesignation  of 

security  guaranty  amount  under  section  the  Director  of  the  Bureau  of  Medicated  Feeds  Branch  as  the  Petitions 

3(f)(3J  of  the  Railroad  Retirement  Act.  Compensation  and  Certification  shall  Review  and  Medicated  Feeds  Branch. 
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and  adds  the  Medicated  Feeds 
^>eciaIi8L  | 

Further  redelegation  of  the  authority 
delegated  is  not  authorized.  Authority 
delegated  to  a  position  by  title  may  be 
exercised  by  a  person  officially 
designated  to  serve  in  such  position  in 
an  acting  capacity  on  a  temporary  basis. 

List  of  Subjects  in  21  CFR  Part  5    I 

Authority  delegations  (Government 
agencies).  Organization  and  functions 
(Government  agencies). 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Part  5  is  amended  as 
follows: 


PART  5-OELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
Part  5  continues  to  read  as  follows: 

Autbority:  5  U.S.C  504,  652:  7  U.S.C  2217; 
15  U.S.C  638, 1451  et  seq.;  21  U.S.C  41  et  aeq., 
61-63, 141  et  seq.,  301-392, 467f(b).  679(b),  801 
el  aeq..  823(f).  1031  et  seq.:  35  U.S.C  156;  42 
U.S.C  219,  241.  242(a).  242a.  2421.  242o,  243, 
282,  283,  283b  through  283ni.  264.  265.  300u  et 
seq.,  1395y  and  1395y  note.  3246(b)(3),  4831(a), 
10007.  and  10008:  Federal  Caustic  Poison  Act 
(44  SUt.  1406);  Federal  Advisory  Committee 
Act  (Pub.  L  92-463);  E.0. 1149a  11921. 

2.  Section  5.83  is  {unended  by  revising 
paragraphs  (d)  (1)  and  (2)  and  by  adding 
a  new  paragraph  (d}(3]  to  read  as , 
follows: 

95^    Approval  of  Mw  animal  drug 
ipfiMf  illons 


(d)* 


(1)  The  Director  and  Deputy  Director, 
Division  of  Animal  Feeds,  Office  of 
Surveillance  and  Compliance,  CA^. 

(2)  The  Chief,  Petition  Review  and 
Medicated  Feeds  Branch,  Division  of 
Animal  Feeds,  Office  of  Siuveilkmce 
and  Compliance,  CVM. 

(3)  The  Medicated  Feeds  Specialist, 
Petition  Review  and  Medicated  Feeds 
Branch,  Division  of  Animal  Feeds, 
Office  of  Surveillance  and  Compliance, 

CVM. 

I 

Dated:  May  la  196& 

John  M.  Taylor. 

Associate  Commissioner  for  Regulatory 
Affairs. 

(FR  Doc.  88-10906  Filed  ^13-88;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  756 

Approval  of  ttie  Abandoned  Mine  Land 
Reclamation  Plan  of  the  Navajo  Nation 
Under  ttte  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 

AOCNCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE), 
Interior. 

Acnoil:  Final  rule. 

summary:  In  1982,  the  Navajo  Nation 
(the  Tribe]  submitted  its  proposed 
Abandoned  Mine  Land  Reclamation 
Plan  entitled  "Navajo  Nation 
Reclamation  Plan"  (the  Plan)  to  OSMRE 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
OSMRE  published  notice  of  its  receipt 
and  requested  public  comments.  The 
comment  period  closed  on  November  28, 
1983,  and  no  further  action  was  taken  at 
that  time  due  to  the  lack  of  authorizing 
legislation  under  section  710  of  SMCRA. 

On  July  11. 1987,  legislation  was 
enacted  that  authorized  the  Crow,  Hopi, 
and  Navajo  Tribes  to  adopt  abandoned 
mine  land  reclamation  programs  without 
prior  approval  of  Tribal  surface  mining 
regulatory  programs.  OSMRE  reopened 
the  comment  period  for  consideration  of 
adequacy  of  the  Navajo  Tribe's  Plan. 
After  consideration  of  the  comments 
received  and  revisions  the  Tribe  made 
to  the  Plan,  the  Assistant  Secretary  for 
Land  and  Minerals  Management  of  the 
Department  of  the  Interior  has 
determined  that  the  Navajo  Nation 
Reclamation  Plan  meets  the 
requirements  of  SMCRA  and  the 
Secretary's  regulations.  Accordingly,  the 
Assistant  Secretary  has  approved  the 
Navajo  Plan. 

This  final  rule  is  being  made  effective 
May  16, 1988,  in  order  to  expedite  the 
granting  of  abandoned  mine  land 
reclamation  funds  to  the  Navajo  Nation 
so  that  it  can  implement  its  AMLR 
Program  and  undertake  Tribal 
reclamation  projects  to  protect  the 
public  health  and  safety. 

EFFCCnvc  date:  May  16, 1988. 

AODflESSES:  Copies  of  the  full  text  of  the 
Navajo  Plan  are  available  for  review 
during  regular  business  hours  at  the 
following  locations: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Albuquerque  Field 
Office,  625  Silver  Avenue,  SW..  Suite 
310,  Albuquerque.  NM  87102 


Navajo  Division  of  Resources,  The 
Navajo  Tribe.  Division  of  Resources 
Building.  Window  Rock,  AZ  86515 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  H.  Hagen.  Director  of  the 
Albuquerque  Field  Office,  at  (505)  76&- 
1486. 

SUPPLEMENTARY  INFORMATION: 

I.  Bacicground 

U.  Proposed  AMLR  Plan 

III.  Assistant  Secretary's  Findings 

IV.  Public  Comment 

V.  Assistant  Secretary's  Decision 

VI.  Procedural  Matters 

L  Background 

Title  IV  of  SMCRA  establishes  an 
Abandoned  Mine  Land  Reclamation 
(AMLR)  program  for  the  purpose  of 
reclaiming  land  and  water  resources 
adversely  affected  by  past  mining.  This 
program  is  funded  by  a  reclamation  fee 
imposed  on  coal  production.  Lands  and 
waters  eligible  for  reclamation  under 
Title  IV  include  those  that  were  mined 
or  were  affected  by  mining  and 
abandoned  or  inadequately  reclaimed 
prior  to  August  3, 1977,  and  for  which 
there  is  no  continuing  responsibility  for 
reclamation  under  State,  Federal,  or 
Tribal  laws. 

Title  rv  provides  for  State  or  Tribal 
submittal  to  OSMRE  of  an  AMLR 
program.  The  Secretary  adopted 
regulations  in  30  CFR  Part  870  through 
888  that  implement  Title  IV  of  SMCRA. 
Under  those  regulations  the  Secretary  is 
required  to  review  reclamation  plans 
and  solicit  and  consider  comments  of 
State  and  Federal  agencies  and  the 
pubUc.  Based  on  such  conunents  and 
review,  the  Secretary  will  determine  if  a 
State  or  Tribe  has  the  ability  and 
necessary  legislation  to  implement  the 
provisions  of  Title  IV.  After  making  such 
a  determination,  the  Secretary  may 
approve  a  State  or  Tribal  program  and 
grant  the  State  or  Tribe  exclusive 
authority  to  administer  its  approved     ■ 
program. 

Ordinarily,  a  State  or  Tribe  must  have 
an  approved  surface  mining  regulatory 
program  prior  to  submittal  of  an  AMLR 
program  to  OSMRE  as  required  by 
section  405  of  SMCRA.  However,  on  July 
11, 1987,  President  Reagan  signed 
legislation  that  authorized  the  Navajo, 
Hopi,  and  Crow  Tribes  to  obtain 
Abandoned  Mine  Land  Reclamation 
programs  without  prior  approval  of 
regulatory  programs. 

States  and  Indian  Tribes  are  also 
allowed  to  request  authority  to  conduct 
emergency  response  reclamation 
activities.  Guidelines  for  AMLR  Plan 
provisions  concerning  assumption  of 
emergency  response  authority  were 
published  on  September  29, 1982,  47  '"R 
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42729  and  provide  the  applicable  criteria 
by  which  to  judge  the  adequacy  of  the 
AMLR  Plan  provisions.  Emergency 
reclamation  activities  are  Bet  forth  in 
Section  410  of  SMCRA.  The  Navajo 
Nation's  AMLR  Plan  has  requested 
emergency  response  authority. 

II.  Proposed  AMLR  Plan 

The  Navajo  Tribe  submitted  a  Plan  to 
OSMRE  in  June  1982.  OSMRE  conducted 
a  preliminary  review  at  that  time,  and 
the  Navajo  "Tribe  resubmitted  a  revised 
Plan  in  September  1983.  OSMRE 
requested  public  comments  on  the 
revised  draft  Plan  in  the  October  28, 
1983,  Federal  Register,  48  FR  49870- 
49872.  After  receipt  of  comments  and  the 
close  of  the  comment  period  on 
November  28, 1983,  OSMRE  took  no 
further  action  on  the  Plan  pending 
authorizing  legislation  under  section  710 
of  SMCRA. 

On  July  11, 1987,  the  President  signed 
a  supplemental  appropriations  Bill,  Pub. 
L 100-71,  which  authorized  the  Navajo. 
Hopi.  and  Crow  Tribes  to  obtain  AMLR 
programs  without  prior  approval  of 
surface  mining  regulatory  programs  as 
ordinarily  required  by  section  405  of 
SMCRA.  In  response  to  that  legislation, 
OSMRE  notified  the  Navajo  Tribe  that  it 
would  reopen  its  review  of  the  Tribe's 
Plan.  OSMRE  reviewed  the  Plan  in 
September  1987  and  provided  the  Tribe 
with  suggestions  for  revising  it  to  meet 
the  requirements  of  SMCRA.  The  Tribe 
made  a  number  of  revisions  to  the  Plan, 
and  OSMRE  reopened  the  public 
comment  pericid  in  the  December  4, 
1987,  Federal  Register.  52  FR  46097- 
46098.  Public  comments  were  received, 
and  the  comment  period  closed  on 
January  4, 1988,  without  any  requests  for 
a  hearing  or  meeting  having  been 
received  by  OSMRE  by  that  date.  The 
Navajo  Tribe  revised  its  Plan  in 
accordance  with  OSMRE's  suggestions. 

All  of  the  events  described  above  are 
documented  in  the  Title  IV 
Administrative  Record  of  the  Navajo 
Tribe.  That  Administrative  Record  is 
available  for  public  review  at  the 
Albuquerque,  New  Mexico,  address  of 
OSMRE  listed  above. 

The  proposed  AMLR  Plan  would 
provide  authority  for  the  Navajo  Nation 
to  conduct  a  reclamation  program  on 
Navajo  (Indian)  lands  as  that  term  is 
defined  in  section  701(9)  of  SMCRA  (see 
reference  to  "Indian  lands"  in  30  CFR 
872.11(b)(3)).  Indian  lands  occur  within 
and  .outside  traditional  Reservation 
boundaries.  Although  there  may  be 
certain  jurisdictional  limitations  to  the 
Tribe's  authority  to  undertake  certain 
reclamation  actions  outside  the 
Reservation,  the  Tribal  AMLR  Plan 
presents  a  variety  of  reclamation 


procedures  and  activities  which  would 
allow  the  Tribe  to  undertake  its 
reclamation  program  without  violating 
the  jurisdictional  rights  of  other  parties. 

IIL  Assistant  Secretary's  Findings 

The  Assistant  Secretary  finds  that  the 
Navajo  Tribe  submitted  a  Plan  for  the 
reclamation  of  abandoned  mine  lands 
pursuant  to  the  provisions  of  Pub.  L 
100-71  and  SMCRA.  Based  on  a  review 
of  that  submission,  the  Assistant 
Secretary  also  finds  that 

1.  Adequate  provisions  were  made  for 
public  conmient  in  the  development  of 
the  Plan; 

2.  Views  of  other  Federal  agencies 
having  an  interest  in  the  Plan  were 
solicited  and  considered: 

3.  The  Tribe  has  the  legal  authority, 
policies,  and  administrative  structure 
necessary  to  carry  out  the  proposal  Plan; 

4.  The  proposed  Plan  meets  all  the 
requirements  of  Subchapter  R  of  30  CFR 
Chapter  VII  regulations  and  of  SMCRA; 

5.  The  proposed  Plan  meets  all  the 
requirements  oT  all  applicable  Tribal 
and  Federal  laws  and  regulations; 

6.  The  Navajo  AMLR  Plan  has 
requested  authority  to  assume 
emergency  response  authority  as  set 
forth  in  Section  410  of  SMCRA. 
Guidelines  for  AMLR  Plan  provisions 
concerning  assumption  of  emergency 
response  authority  were  published  on 
September  29, 1982,  47  FR  42729  and 
provide  the  applicable  criteria  by  which 
to  judge  the  adequacy  of  the  proposed 
Plan.  Among  the  criteria  are: 

•  A  legal  opinion  from  the  chief  legal 
officer  that  the  designated  agency  has 
the  authority  under  Tribal  law  to 
conduct  the  emergency  program  on 
Indian  lands  in  accordance  with  section 
410  of  SMCRA. 

•  A  description  of  the  policies  and 
procedures  to  be  followed  by  the 
designated  agency  in  conducting  the 
reclamation  program  including: 

— ^The  purpose  of  the  emergency 

reclamation  program; 
— ^The  coordination  of  emergency 

reclamation  work; 
— Policies  and  procedures  regarding 

land  acquisition; 
— Policies  and  procedures  regarding 

emergency  reclamation  on  private  and 

public  land; 
— ^Policies  and  procedures  regarding 

emergency  project  rights-of-entry. 

•  A  description  of  the  administrative 
and  managerial  structure  to  be  used  in 
conducting  the  emergency  reclamation 
program  including: 

— ^The  organization  of  the  designated 
agency's  emergency  program; 


— A  description  of  the  adequacy  of  staff 
numbers  and  technical  skills  to  be 
committed  to  the  emergency  program; 

— Administrative  procedures  for.  (a) 
Investigating  and  reporting  emergency 
complaints;  (b)  determining  eligibility; 
(c)  obtaining  necessary  consents  or 
steps  for  nonconsensual  entry;  (d) 
project  supervision;  and  (e)  final 
project  inspection; 

— The  purchasing  and  procurement 
systems  to  be  used  by  the  agency 
which  will  quickly  respond  to 
emeigency  situations; 

— ^The  accounting  system  to  be  used  by 
the  Tribe; 

— ^The  technical  capability  to  design  and 
supervise  the  emergency  work. 

•  A  general  description  of  emergency 
reclamation  activities  to  be  conducted, 
including  known  or  suspected 
geographical  areas  within  the  State,  a 
map  with  locations,  and  a  general 
description  of  problems  occurring. 

•  A  narrative  description  which 
supports  the  Tribe's  position  that  the 
procedures,  personnel  and  other 
proposed  aspects  of  its  program  give 
evidence  of  its  abilities  to  promptly  and 
effectively  mitigate  the  full  range  of 
emergency  conditions  anticipated  on 
Navajo  "Indian"  lands. 

The  Navajo  Nation's  proposed  AMLR 
Plan,  including  amendments  thereto, 
addresses  all  Plan  requirements 
specified  in  30  CFR  884.13.  However,  the 
Tribe's  AMLR  Plan  does  not  separately 
and  succinctly  address  the  specific 
criteria  specified  in  the  September  29, 
1982,  Federal  Register  notice  concerning 
assumption  of  emergency  response 
authority.  See  47  FR  42729.  Due  to  this 
lack  of  information,  the  Assistant 
Secretary  is  deferring  any  action  on  the 
Navajo  Nation's  proposal  to  assume  the 
emergency  response  authority  until 
additional  material  can  be  submitted. 

IV.  PubUc  Comment 

The  following  conunents  on  the 
Navajo  Nation's  Reclamation  Plan  were 
received  by  OSMRE  and  considered  by 
the  Assistant  Secretary  in  making  the 
determination  that  the  Navajo  Plan  will 
be  approved: 

1.  One  commenter  stated  that  the 
Notice  of  Reopening  the  public  comment 
period  does  not  reflect  any  limitations 
upon  the  Navajo  Tribe's  implementation 
of  the  proposed  Plan  on  off-Reservation 
areas. 

OSMRE  responds  that  the  Navajo 
Plan  covers  abandoned  mine  land 
reclamation  on  all  Navajo  Indian  lands 
(see  references  to  "Indian  lands"  in  30 
CFR  872.11(b)(3),  888.11.  and  page  5  of 
the  Plan).  'The  term  "Indian  lands"  is 
defined  in  section  701(9)  in  SMCRA  as 
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raeening  "all  lands,  induding  miiieral 
interests,  within  the  exterior  boundaries 
of  any  Federal  Indian  Reservation, 
not¥vithstanding  the  issuance  of  any 
patent,  and  including  rights-of-way,  and 
ail  lands  including  mineral  interests  held 
in  trust  for  or  supervised  by  an  Indian 
Tribe."  Accordingly,  Indian  AMLR 
programs  are  not  limited  to  Reservation 
boundaries  but  extend  to  all  Indian 
lands.  The  scope  of  the  term  "Indian 
lands"  has  been  expressly  discussed  in 
the  preamble  to  OSMRE's  AMLR 
regulations.  See  43  FR  49932. 49933.  and 
49930  (October  25. 1978).  and  47  FR 
28574,  28580,  and  28592  (June  30. 1982). 

2.  Another  commenter  stated  that 
OSMRE  should  specifically  limit  the 
applicability  of  the  Tribe's  Plan  with 
respect  to  off-Reservation  lands. 

OSMRE  responds  that,  as  defined  in 
the  regulations,  an  Indian  reclamation 
pro-am  encompasses  reclamation  that 
occurs  on  "Indian  lands"  as  that  term  is 
defined  in  section  701(9)  of  SMCRA  (see 
reference  to  "Indian  lands"  in  30  CFR 
872.11(bK3)).  Indian  lands  ocoir  within 
and  outside  traditional  Reservation 
boundaries.  Accordingly,  OSMRE  finds 
that  there  is  no  legal  basis  for  further 
limiting  the  applicability  of  the  Navajo 
Tribe's  AMUR  program. 

3.  One  commenter  stated  that  the 
Tribal  Code  and  Plan  authorizing  the 
Tribe  to  acquire  land  by  condemnation 
raises  serious  questions  as  to  legal 
authority,  asserting  that  SMCRA  was 
not  intended  to  expand  Tribal  power 
over  fee  landowners.  The  commenter 
continued  by  stating  that  OSMRE  should 
reject  the  Code  (section  407)  and 
implementing  Plan  provisions  as  being 
beyond  Tribal  legal  authority  as  applied 
to  off-Reservation  land.  Moreover,  the 
commenter  stated  that  serious  questions 
as  to  the  legal  authority  of  the  Tribe  to 
acquire  lands  by  condenmation  arise 
when  fee  lands  within  Reservation 
boundaries  are  involved.  The 
commenter  added  that  the  Code  appears 
to  incorporate  a  general  condemnation 
provision  that  exceeds  the  limited 
condemnation  authority  contemplated 
by  section  407  of  SMCRA.  The    . 
commenter  concluded  that  OSMRE 
should,  therefore,  reject  any  assertion 
by  the  Tribe  of  general  condemnation 
authority  under  the  guise  of  an  AMLR 
Plan. 

OSMRE  recognzies  that  there  are 
certain  legal  limitations  to  the  Navajo 
Tribe's  use  of  its  condemnation 
authority.  Approval  of  the  Tribe's  Plan 
does  not  create  new  jurisdictional  rights 
nor  should  it  be  perceived  as  extending 
existing  rights.  Condemnation  is  only 
one  option  in  abandoned  mine  land 
reclamation.  If  a  Tribe  lacks  the 
jurisdictional  authority  to  condemn 


property,  then  this  option  obviously 
would  not  be  available;  and  it  would 
have  to  devise  other  approaches  to 
reclamaticn.  However,  Tribal 
reclamation  programs  do  not  attempt  to 
regulate  activities;  rather,  they  are 
concerned  with  reclaiming  lands  that 
have  been  adversely  affected  by  past 
mining  practices.  Reclamation,  in  this 
sense,  should  be  viewed  as  a 
cooperative  effort  between  landowners 
and  the  AMLR  agency.  The  Tribe  does 
not  necessarily  need  the  condemnation 
authority  to  carry  oat  its  approved  Plan. 
If  all  landowners  consented  to  the 
reclamation,  there  would  be  no  need  to 
condemn.  If  a  problem  arose  concerning 
jurisdiction,  the  Tribe  has  other  options, 
such  as  contracting  with  the  Federal 
Government  or  a  State  or  local  agency, 
to  perform  the  reclamation. 

The  commenter's  concern  about  an 
unwarranted  extension  of  jurisdictional 
rights  is  unfounded.  An  AMLR  program 
has  a  variety  of  procedures  that  limit  the 
abihty  of  a  State  or  Tribe  to  take 
precipitous  action.  For  example,  each 
State  or  Tribe  undertakes  an  extensive 
public  education,  comment,  and  review 
process  that  includes  discussions  with 
all  affected  landowners  prior  to  the 
submittal  of  a  reclamation  grant  request 
to  OSMRE  (see  30  CFR  884.13(c)(7)  and 
pages  23  and  24  of  the  Tribe's  Plan).  In 
addition,  OSMRE  thoroughly  reviews  all 
proposed  reclamation  projects  included 
in  State  and  Tribal  grant  requests  for 
compliance  with  the  provisions  of 
SMCRA  and  an  approved  Plan. 
Moreover.  OSMRE  must  specifically 
approve  any  requests  that  involve  land 
acquisition  (see  section  407(c)  of 
SMCRA).  All  these  procedures  allow 
extensive  public  review  of  proposed 
actions  and  provide  parties  %vho  may  be 
opposed  to  any  actions  ample  time  to 
raise  their  concerns  with  the 
reclamation  agency,  then  OSMRE,  and  if 
necessary,  ultimately  the  courts. 
Accordingly,  OSMRE  believes  that  the 
rights  of  fee  landholders  inside  and 
outside  the  boundaries  of  the  Navajo 
Reservation  are  not  threatened  by  the 
approval  of  the  Tribal  Plan  and  that 
ample  procedures  exist  by  which 
controversial  issues  will  be  adequately 
aired  in  public,  and  reviewed  by 
OSMRE,  before  reclamation  is  begun. 
Therefore,  OSMRE  believes  it  is  not 
necessary  to  change  the  Navajo  Plan 
concerning  this  issue. 

Concerning  the  Navajo  Code 
provisions,  OSMRE  reviewed  the  Tribal 
condemnation  provisions  and  found 
them  to  be  consistent  with  the 
provisions  of  section  407(c)  of  SMCRA. 
No  changes  in  the  Tribal  Plan  are. 
'therefore,  required. 


4.  Another  conraenter  slated  lint 
section  201(d)  of  Ae  Code  provides  that 
the  Tribal  department  adndinstering  the 
reclamation  program  "shall  be  and 
hereby  is  clothed  with  the  sovereign 
immunity  from  srat  enjoyed  by  the 
Navajo  Nation."  The  commenter  stated 
that,  with  limited  exceptions,  judicial 
review  of  Tribal  action  under  the  Code 
is  not  provided  and  that  effective 
judicial  review,  comparable  to  the 
Administrative  Procedure  Act,  5  U5.C. 
701  el  seq.  (1982),  is  not  available  to 
persons  aggrieved  by  Tribal  action. 

OSMRE  believes  that  any  person  who 
might  be  aggrieved  by  Tribal  action  has 
the  right  to  seek  appropriate  protective 
measures  in  a  court  of  competent 
jurisdiction.  The  AMLR  program, 
however,  has  a  variety  of  procedures 
designed  to  internally  resolve  problems 
prior  to  seeking  legal  remedies.  For 
example,  the  Tribal  Plan  requires 
extensive  public  review  and  scrutiny  of 
proposed  projects,  including  personal 
contact  with  local  officials  and  all 
potentially  affected  landowners  (Navajo 
AMLR  Plan,  pages  23-24).  In  addition. 
OSMRE  reviews  each  grant  request  to 
ensure  that  the  requirements  of  SMCRA 
and  the  implementing  regulations  are 
achieved.  Finally,  the  Navajo  Tribe  is 
prevented  from  taking  expeditious 
nonconsensual  action  (see  Navajo 
AMLR  Plan,  pages  8-16).  Accordingly, 
OSMRE  believes  that  the  Navajo  Plan  is 
consistent  with  the  requirements  of 
SMCRA  and  the  Secretary's 
implementing  regulations.  OSMRE  also 
believes  that  the  Tribe  has  provided 
ample  oi^mrtunity  for  public  comment 
and  review  and  that  any  landowners 
potentially  aggrieved  by  Navajo 
reclamation  have  ample  time  to  raise  the 
jurisdictional  issue  in  a  court  of 
competent  jurisdiction  prior  to  the 
actual  commencement  of  reclamation. 

5.  One  commenter  asserted  that  the 
Tribe's  AMLR  program  is  not  properly 
limited  to  reclamation  of  lands  affected 
by  coal  mining.  As  such,  the  commenter 
believed  that  the  Tribe's  program 
exceeds  the  authority  provided  in 
SMCRA. 

OSMRE  responds  that  section  409  of 
SMCRA  and  30  CFR  Part  875  of  the 
Secretary's  regulations  provide 
authority  for  State  and  Tribal 
reclamation  programs  to  use  AMLR 
funds  to  reclaim  lands  adversely 
affected  by  past  noncoal  mining 
activities.  Accordingly,  no  change  is 
required  in  the  Plan  (see  47  FR  28574. 
28582,  June  30, 1982). 

6.  Another  commenter  stated  that  the 
Notice  of  Reopening  provides  no 
information  as  to  the  scope  of  the 
proposed  Tribal  program  to  put 
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interested  persons  on  notice  that  Plan 
approval  could  affect  off-Reservation 
lands.  The  conunenter  also  stated  that 
any  proposal  to  approve  the  Tribe's 
assertion  of  authority  outside  the 
Reservation  raises  sensitive  and 
complicated  jurisdictional  issues  and 
should  be  the  subject  of  separate 
proceedings  in  which  the  position  of  the 
'Tribe  and  OSMRE  are  stated 
specifically  to  allow  interested  persons 
full  notice  and  an  opportunity  to  be 
heard. 

OSMRE  notes  that  approval  of  the 
Tribe's  Plan  would  provide  authority  for 
the  Tribe  to  conduct  reclamation 
activities  on  Indian  or  Tribal  lands  as 
that  term  is  defined  in  section  701(9)  of 
SMCRA.  Since  1978.  OSMRE's 
regulations  have  consistently  provided 
that  Indian  AMLR  programs  cover 
"Indian  lands,"  not  Indian  Reservations 
(see  43  FR  49932,  October  25, 1978, 
preamble  discussion  to  Part  872 — 
comment  No.  4  and  Part  688 — comment 
No.  1;  see  also  47  FR  28574,  June  30. 
1982.  preamble  discussion  to 
§  872.11(b)(3)  and  Part  888).  Accordingly, 
OSMRE  believes  that  there  has  been 
adequate,  public  notice,  that  the  use  of 
the  term  "Indian  lands  or  Tribal  lands" 
in  the  Navajo  AMLR  Plan  is  correct,  and 
that  no  further  modification  of  the  Plan 
is  necessary. 

7.  Another  commenter' believes  that 
the  Tribe's  program  appears  to  assert 
authority  over  non-Indian  mineral 
interests  underlying  Tribal  or  possibly 
allotted  surface  ownership.  The 
commenter  stated  that  these  split-estate 
matters  should  be  addressed  by  OSMRE 
specifically  and  that  fee  lands,  including 
all  split-estates,  should  be  excluded 
from  the  Tribe's  program. 

OSMRE  stated  above  that  the  Tribe's 
Plan  covers  reclamation  activities  on 
"Indian  lands."  The  definition  of  Indian 
lands  in  section  701(9)  of  SMCRA  covers 
split-estates.  The  Tribe's  ability  or 
authority  to  conduct  reclamation 
activities,  however,  does  not  create  or 
extend  its  jurisdictional  authority  over 
non-Indian  mineral  interests  or  over 
other  off-Reservation  lands.  The  ability 
to  contract  and  conduct  reclamation 
efforts  is  not  meant  to  imply  new 
regulatory  control  over  off-Reservation 
lands. 

8.  One  commenter  stated  that  the 
Settlement  Agreement  entered  in  August 
1985  between  the  U.S.  Department  of  the 
Interior,  the  State  of  New  Mexico,  and 
others,  in  New  Mexico  v.  U.S. 
Qepartment  of  the  Interior.  U.S.D.C.  No. 
84-3572  {D.D.C.  1985).  provides  that 
allotted  lands  outside  the  boundaries  of 
an  Indian  Reservation  are  not 
considered  by  the  Secretary  of  the 
Interior  to  be  "Indian  lands"  as  defined 


in  section  701(9)  of  SMCRA.  The 
commenter  concluded  that  approval  of 
the  Tribe's  Plan  in  its  present  form 
would  contravene  the  Settlement 
Agreement,  insofar  as  the  Plan  asserts 
Tribal  jurisdiction  over  all  lands, 
including  allotments  in  the 
"checkerboard  area"  to  the  east  and 
south  of  the  Reservation. 

OSMRE  responds  that  in  September 
1984,  the  Secretary  promulgated 
regulations  establishing  a  Federal 
program  for  the  regulation  of  surface 
coal  mining  and  reclamation  operations 
on  Indian  lands.  The  State  of  New 
Mexico  challenged  a  provision  in  those 
regulations  which  provides  for  the 
Secretary's  exclusive  regulatory 
jurisdiction  over  surface  mining 
operations  on  Indian  lands.  The  Navajo 
Tribe  intervened  in  the  New  Mexico 
action,  requesting  that  the  Secretary's 
regulations  be  upheld.  The  Tribe  also 
filed  a  counterclaim  against  New 
Mexico  seeking  a  declaratory  judgment 
that  certain  lands  in  the  State  are  Indian 
lands  under  SMCRA  and  that  New 
Mexico  has  no  regulatory  jurisdiction 
over  surface  mining  on  them.  The 
Secretary  and  New  Mexico  ultimately 
entered  into  a  Settlement  Agreement  in 
which  New  Mexico  agreed  that  the 
Secretary  is  the  exclusive  regulatory 
authority  on  Indian  lands  within  the 
State.  The  Navajo's  counterclaim, 
however,  remained  before  the  Distiict 
Court  In  November  1985,  the  U.S. 
Distirict  Court  for  the  Distinct  of 
Columbia  dismissed  the  Navajo's 
counterclaim.  In  February  1986,  the 
Tribe  appealed  the  decision  of  the 
District  Court  On  June  5, 1987.  the  U.S. 
Court  of  Appeals  for  the  D.C.  Circuit 
affirmed  the  District  Court's  dismissal  of 
New  Mexico's  complaint  but  returned 
the  Navajo's  counterclaim  to  the  District 
Court  with  instructions  to  transfer  the 
case  to  the  district  court  in  New  Mexico, 
which  would  have  authority  to  decide 
the  jurisdictional  issues  raised  by  the 
Tribe.  See  New  Mexico  ex.  rel.  Energy 
and  Minerals  Department  v.  U.S. 
Department  of  the  Interior,  No.  85-6165 
(D.C.  Cir.  June  5, 1987). 

By  approving  the  Tribe's  AMLR 
program,  the  Siecretary  provides  the 
Navajo  Tribe  with  the  exclusive 
responsibility  for  reclamation  on 
"Indian  lands"  consistent  with  the 
Settiement  Agreement.  OSMRE, 
however,  realizes  that  there  is  on-going 
litigation  to  determine  what 
encompasses  the  full  scope  of  the  term 
"Indian  lands."  OSMRE  does  not  believe 
that  such  litigation  should  stop  or  curtail 
the  Navajo  Tribe's  AMLR  program. 
OSMRE's  approval  of  the  Navajo 
program  covers  Navajo  "Indian  lands" 
as  that  term  is  defined  in  section  701(9) 


of  SMCRA.  If  the  scope  of  this  term  is 
further  defined  by  future  litigation, 
OSMRE  will  make  the  necessary 
changes  in  the  Navajo  AMLR  program. 

9.  Two  commenters  stated  that  the 
Tribal  AMLR  program  contemplates  the 
imposition  of  Tribal  reclamation  fees, 
separate  and  apart  from  the  Federal 
reclamation  fees  described  in  30  U.S.C. 
1232(a),  which  are  not  authorized  by 
SMCRA.  The  commenters  concluded 
that  any  effort  by  the  Tribe  to  impose  its 
own  reclamation  fees  exceeds  the 
authority  the  Secretary  is  authorized  to 
grant  the  Tribe  under  SMCRA. 

OSMRE  responds  that  section  402  of 
the  Navajo  Tribal  Code  deals 
specifically  with  the  transfer  of  monies 
from  the  Abandoned  Mine  Land  Fund 
administered  by  the  Department  of  the 
Interior.  Accordingly,  the  Navajo  Plan 
does  not  impose  a  Tribal  reclamation 
fee  separate  and  apart  from  the  Federal 
reclamation  fee  described  in  30  U.S.C. 
1232(a)  nor  is  it  authorized  to  do  so 
under  SMCRA.  OSMRE  consulted  the 
Navajo  Tribe,  and  the  Tribe  agrees  that 
the  Plan  does  not  authorize  an  AMLR 
fee.  Accordingly,  no  change  to  the  Plan 
is  necessary. 

10.  Another  commenter  stated  that  the 
opinion  of  the  Navajo  Tribe  Attorney 
General  that  appears  in  the  Plan  does 
not  conform  to  the  requirements  of  30 
CFR  884.13(b)  and  fails  to  demonsU-ate 
the  Tribe's  authority  to  conduct  its 
program  outside  the  boundaries  of  the 
Reservation.  The  commenter  also  stated 
that  the  opinion  fails  to  demonstrate    . 
that  the  Tribe  has  the  broad 
condemnation  authority  the  Code 
asserts  over  non-Indian  lands.  In 
addition,  the  commenter  noted  that  the 
opinion  refers  to  the  Navajo  Coal 
Mining  Commission  as  the  Tribal  agency 
that  will  administer  the  program, 
whereas  the  Code  provides  that  a  new 
department  called  the  Abandoned  Mine 
Lands  Reclamation  Department  was 
created  to  administer  the  Tribal 
program.  Accordingly,  the  commenter 
asserts  that  the  legal  opinion  is  not  in 
conformance  with  OSMRE's  regulations. 
The  commenter  stated  that  the  Tribal 
Chairman's  designation  and  certain 
administrative  and  management 
structures  are  outdated  and  should  be 
revised. 

OSMRE  notes  that  since  1982  when 
the  Navajo  Plan  was  first  submitted  to 
OSMRE,  the  Navajo  Nation  has 
undergone  a  number  of  changes.  The 
Tribe  submitted  additional  material 
during  the  comment  period  to  update  the 
Plan  that  OSMRE  reviewed  that  is  the 
subject  of  this  approval.  OSMRE 
believes  the  legal  opinion  meets  the 
requirements  of  30  CFR  8&4.13(b)  insofar 
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as  it  provides  that  the  Tribe  has  tha, 
authority  necessary  to  conduct  its   j 
reclamatioo  program  in  confonnance 
with  Htle  IV  of  SMC3LA  and  the 
Secretary's  impleniaiting  regnlations. 
OSMRE  recopiizes  that  the  Nava)o 
Tribe  may  lade  authority  to  ase  certain 
reclamatioa  options  on  oET-Refervation 
properties.  However,  the  possible  lade 
of  authority  to  use  certain  redamatioo 
options  does  not.  and  shotdd  not, 
invalidate  the  Tribe's  ability  to  contract 
and  carry  out  reclamation  activities  on 
such  lands.  With  the  consent  of  the 
landowners  and  mineral  owners 
invtdved,  the  Tribe  certainly  has  the 
authority  to  design,  fund,  and  oversee 
all  reclamation  activities  oo  any  "Tribal 
lands."  Accordingly.  OSMRE  believes 
that  the  legal  opinion  is  sufficient  and 
that  the  Tribe  does  have  the  anthoiity 
and  ability  to  conduct  reclamatioa  j 
activities  on  Indian  lands.  ! 

11.  One  commenter  stated  that  die 
Tribe's  proposed  program  appears  to 
create  overiapping  jiHisdictkmal 
problems  wiUi  die  State  of  New  Mexica 
The  commenter  stated  that  New  Mexico 
administers  a  federally  approved  AMLR 
program  and  undertakes  reclamation 
projects  within  the  geographical  area 
over  which  the  TriWs  seeks  authority. 
The  commenter  believes  that  this 
conflict  should  be  addressed  specifically 
in  a  proper  OSMRE  notice  or  prop<MuI 
so  that  die  State  and  other  interested 
persons  can  comment. 

OSMRE  finds  diat  die  SUte  of  New 
Mexico's  apimived  AMLR  program  does 
not  indade  Indian  lands.**  AccordiBgly, 
there  is  no  overlap  of  responribdity 
between  the  two  programs.  Moreover, 
the  coordination  provisions  of  both  the 
Narajo  and  New  Mexico  AMLR  Plans 
require  coordination  of  redamation 
activities.  1 

12.  One  commenter  objected  to    I 
provisions  on  page  30  of  the  Flan 
concerning  certain  Navajo  proCDrement 
practices.  The  Navajo  IVibe  has  agreed 
to  delete  paragraph  No.  ID  C.  2  on  page 
30  and  Appendix  7  and  to  abide  by  bD 
applicable  Federal  and  Tribal  lam. 
regnlatMMis,  and  requirements 
concerning  the  use  of  grant  funds. 

V.  Assistaat  Sacntaiy's  DadaioB 

The  Assistant  Secretary  for  Land  and 

Minerals  Management,  based  on  the 
above  findings  and  review  and 
coosideratioD  of  pabbc  comments,  is 
approving  under  the  provisions  of  30 
CFR  884.14  die  Navajo  Nation's  AMLR 
Plan  as  submitted  in  SQitembex  1983, 
and  revised  in  Felmiary  1988.  A  new 
Part  756  is  being  added  to  30  CFR 
Chapter  VD.  Subchspter  E-^ndian 
Lands  Program — to  implement  this 
dedsion.  This  approval,  however,  does 


not  encompass  the  emergency  response 
aothmity  set  forth  in  section  410  of 
SMCRA.  Acti<m  on  the  emergency 
response  program  is  being  deferred  until 
further  documentation,  consistent  with 
the  findings  above,  is  sabraitted. 

VL  Ptocadural  Matters 

1.  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

OSMRE  has  examined  this  final 
rulemaking  under  Executive  Order  12291 
and  has  determined  that  on  November 
23, 1987,  die  Office  of  Management  and 
Budget  granted  OSMRE  an  exemption 
from  sections  3, 4, 7.  and  8  of  Executive 
Order  No.  12291  for  actions  direcdy 
related  to  approval  or  disapproval  of 
State  redamation  plans  ot  amendments. 
Therefore,  the  action  is  exempt  from 
preparation  of  a  regulatory  impact 
analysis  and  regulatory  review  by  OME 

This  rulemaking  was  examined 
pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  8eq,\  and  die 
Department  of  the  Interior  determined 
that  the  rule  will  not  have  significant 
economic  effect  on  a  substantial  nuoiber 
of  small  entities.  No  burden  will  be 
imposed  on  entities  operating  in 
compliance  with  the  Act 

Z  Compiiance  wUh  the  National 
Environmental  Policy  Act 

Furthermore.  OSMRE  determined  that 
die  approval  of  State  and  Tribal  AMLR 
plans  and  amendments  is  categorically 
excluded  from  compliance  with  the 
National  Environmental  Polity  Act  by 
the  Departmoit  of  die  Interior's  Manaal. 
516 1^  6.  AKtendix  8,  paragraph 
a4B(30). 

3.  l^^tawork  Reduction 

This  role  does  not  contain  informadoQ 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C  3507. 

List  off  Snbfacls  in  38  CFR  Part  7M 

Indian  lands.  Abandoned  Mine  Land 
Reclamation  Program. 

Dated  May  9,  ig6& 
lamas  B.I 


Acting  AnmtantSecntatf,  Lund  and 
Minerals  Maaagtmamt 

Acordingly.  Part  756  is  added  to  30 
CFR  Subchapter  E— Indian  Lands 
Programs  to  read  as  follows: 

PART  756— INDIAN  iniBE 
ABANOONEO  yiNE  LAND 
RECLAMATION  PROGRAMS 

756.1    Scope. 

756.13    Approval  of  the  NavaloNatiaa's 
Abaodooed  Mine  I.asKl  PliuL 
Anthoritr-  30  US.C  1201  etaeq. 


{791^1 

This  part  implemenb  the  provisions  in 
Public  Law  100-71  which  aathmize  the 
Crow,  H(^.  and  Naverjo  Tribes  to 
obtain  the  Secretary's  ai^roval  of 
Abandoned  Mine  Land  Reclamation 
programs  without  prior  approval  of 
sur&ce  mining  regulatory  programs  as 
ordinarily  required  by  secdoo  405  of 
SMCRA. 

§756.13   Hfmni of 9m Wnsjo HsBew'a 
Abandonsd  Mtaa  Lsnd  PiML 

The  Navajo  Nation's  Abandoned 
Mine  Land  Man  as  submitted  in  June, 
1982,  resubmitted  in  September.  1963. 
and  amended  in  February.  1988,  is 
approved.  Copies  of  the  approved 
program  are  available  at 
Office  of  Sorfisce  Kfining  Reclamation 
and  Enforcement,  Albuquerq\ie  Field 
Office.  82S  Sdver  Avenue.  SW.,  Suite 
310,  Albuquerque,  NM  tSnOZ 
Navajo  Division  of  Resources.  The 
Navajo  Tribe.  Division  of  Resources 
Building.  V^dow  Rock.  AZ  86515 

(PR  Doc  8»-10719  Filed  5-13-88;  ft45  ara) 


O^ARTMEIfT  OF  DEFENSE 
Offico  of  the  Socrotary 
32  CFR  Part  1«8 
(DoO  iOlttJ-fll.  AaKR.  No.  91 


iPlUyiMBOf 

i(CHAMPUSk 
EijI^Mtty  of  Adult  AdoptoM  for 


Aoncv:  Office  of  die  Secretary.  TiolD. 
ACTKMtFbialrule. 

BU— aWY.  This  amentfanent  clarifies  the 
faitent  of  tide  10,  VS.C  1072(2). 
concerning  eligibility  of  adopted 
duldren.  lids  amendment  is  necessary 
to  ensure  that  reasonable  limits  are 
placed  on  CHAMPUS  eligibility.  lUs 
darification  will  result  in  uniform 
eligibility  determinations  corresponding 
to  the  intend  of  Congress.  This 
amendment  is  combined  with  previously 
submitted  amendment  9  appearing  in  the 
Fadatsl  Ragiatet  on  Aprd  22. 1988  (53  FR 
13258).  Both  documents  are  the  body  €d 
Change  9  to  DoD  6010.8-R. 
ETWCTWl  DATE  May  16, 1988. 
ADOWMfc  Office  of  the  Civilian  Health 
and  Medical  ftogram  of  the  UnifocsMd 
Services  (OCHAMPUS).  Office  of 
Program  Devdopment.  Aaroia.  CO 
80045. 

PON  niRTMBR  MPOMNATION  COtTTACTt 
A.  Chris  Armijo,  Office  of  Rrogram 


Development.  OCHAMPUS.  teleidMMie 
(30^361-O63a 
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Doc.  77-7834,  appearing  in  die  Fedeiel 
Register  on.^nil  4, 1977  (42  FR  17972). 
the  Office  (rf  die  Secretary  of  Defense 
published  its  regulation.  DoD  6010.8-^ 
"Implementation  of  die  QvUian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (CHAMPUS)."  ss  Part  190  of 
diis  tide.  32  CFR  Part  199  (DoD  eOlOO-R) 
was  reissued  in  the  Federal  Register  on 
July  1. 1986  (51  FR  24006). 

Section  19a3  discusses  digibility  for 
CHAMPUS  benefits  and  states  diat  a 
dependent  duld  may  receive  medical 
benefits  beyond  age  21  when  that  duld 
has  a  pre-existing  condition  which 
renders  him  or  her  incapable  of  self- 
support  The  incapadty  must  be 
continuous.  If  the  incapacity 
significantly  improves  or  ceases  at  any 
time  after  age  21,  even  if  such  incapacity 
subsequenUy  recurs,  CHAMPUS 
eligibility  cannot  be  reinstated. 

Recendy,  some  confusion  has  arisen 
on  cases  involving  adoption  of  an  adult 
dependent  (over  the  age  of  21)  by  a 
military  sponsor,  where  an  incapacity 
existed  prior  to  the  age  of  21. 

Accordingly  on  March  2, 1984,  in  FR 
Doc.  84-5387  (49  FR  7837),  we  published 
a  notice  of  proposed  rulemaking  for 
public  comment.  All  comments  received 
were  favorable  to  the  proposed 
amendment.  One  commenter  suggested 
that  the  proposed  rule  mi^t  be 
misleading  because  it  would  affect  only 
incapacitated  adoptees  and  not  full-time 
student  adoptees.  The  aipendment.  as 
published,  defines  "adopted  child"  in 
general  and,  therefore,  applies  to  all 
adoptees  including  full-time  student 
adopteer.  We  accepted  the  suggestion  of 
another  commenter  to  clarify  the 
language  of  the  heading  under  Section 
199.3.  (b)(2)(iv)(B).  The  heading  now 
reads,  "Child  of  retiree,  orof  deceased 
member,  or  of  deceased  retiree." 

Governing  directives  have  generally 
been  perceived  as  a  continuation  of 
benefits  to  dependents  entided  prior  to 
age  21.  To  be  consistent  with  the  intent 
of  the  law  and  to  ensure  uniformity,  a 
provision  is  being  added  which  clarifies 
that  a  dependent  adopted  after  the  age 
of  21  is  not  eligible  for  CHAMPUS.  The 
effect  of  this  change  to  the  regidation  is 
prospective  beginning  with  the  effective 
date  of  publication  in  the  Fedeial 
Register.  This  revision  will  preclude,  for 
CHAMPUS  eligibility,  individuals 
adopted  after  their  21st  birthday. 

This  rule  was  written  primarily  to 
darify  the  intent  of  Congress,  and  will 
affect  only  a  small  category  of 
individuals.  We.  therefore,  certify  that 
this  amendment  will  not  have  a 


significant  impact  on  a  substantial 
niunber  of  small  business  entities  under 
the  criteria  of  die  Regulatory  FlexibUity 
Act 

List  of  Subjects  in  32  CFR  Part  198 

Health  insurance.  Military  personnel. 
Handicapped. 

Accordingly,  32  CFR  Part  199.  is 
amended  as  follows: 

PART  199— [AMENDED] 

1.  The  authority  dtation  for  Part  199 
continues  to  read  as  follows: 

Anthoitjr:  10  U.S.C.  1079. 1068, 5  U.S.C  301. 

2.  Section  199.3.  paragraph 
(b)(2)(iv)(A)(2),  die  heading  of 
(b)(2](iv](B),  and  paragraph 
(b)(2)(iv)(B)(2)  are  revised  to  read  as 
follows: 

§1«8i3    BigMMy 

*  •        •        •        • 

(2)  '  •  • 
(iv)  *  *  * 

(A)  Child  of  active  duty  member. 
(i)  *  *  • 

[2)  An  adopted  child  whose  adoption 
has  been  legally  completed.  For 
eligibility  under  this  provision,  adoption 
must  take  place  on  or  before  the  chUd's 
twenty-first  birthday. 

*  •        •        •        • 

(B)  Child  of  retiree,  orof  deceased 
member,  or  of  deceased  retiree. 

(J)  •  •  • 

[2]  An  adopted  child  whose  adoption 
has  been  legally  completed.  For 
eligibility  under  this  provision,  adoption 
must  take  place  on  or  before  the  child's 
twenty-first  birdiday. 

*  *        •        •        • 

L.M.  Bynum. 

Alternate  OSD  Federal  Regittbr  Liaison 

Officer,  Department  of  Defense. 

May  10, 1988. 

[FR  Doc.  88-10869  Filed  5-13-88: 8:45  am) 

BiLUNe  coos  3«1«-0f-a 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

IPP  8F3588/R952;  Fm.-33S04I 

Poly-D-Glucosamine  (Chttosan); 
Exemption  From  The  Requirement  of  • 
Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  biochemical 
growth  regulator  poly-Z7-glucosamine 


(herefdter  referred  to  as  chitosan)  when 
used  as  a  seed  treatment  in  or  on  barley, 
oats,  peas,  and  beans.  This  exemption 
was  requested  by  Natural  Ag.  Division 
of  Bentech  Laboratories,  faic 

EFFECTIVE  DATE:  Effective  on  May  3. 
1988. 

ADDRESS:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk  (A-110). 
Environmental  Protection  Agency.  Room 
3708, 401  M  Street  SW.,  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Richard  F.  Mountfort  Product 
Manager  (1^4-23),  Registration 
Division  (TS-767C),  Environmental 
ProtectifMi  Agmcy,  401  M  Sti«et  SW.. 
Washington,  DC  20460 

Office  location  and  telephone  number: 
Room  237,  CM  #2. 1921  Jefferson 
Davis  Highway.  Ariington.  VA  22202, 
(703)-557-183a 

SUPPLEMENTARY  WHTORSIATION:  EPA 

issued  a  notice,  published  in  the  Federal 
Register  of  February  3, 1968  (53  FR  3074), 
which  announced  that  Natural  Ag, 
Division  of  Bentech  Laboratories,  Inc.. 
635  Water  Avenue  NW.,  Albany,  OR, 
had  submitted  a  pesticide  petition  (PP) 
8F358B  to  EPA.  proposing  diat  an 
exemption  from  the  requirement  of  a 
tolerance  be  established  for  residues  of 
the  biochemical  plant  growth  regulator 
chitosan  when  used  as  a  seed  treatment 
in  or  on  barley,  oats,  peas,  and  beans. 

Chitosan  is  a  naturally  occurring 
substance  produced  fitim  chitin  extracts, 
of  crustacean  shells  (e.g.,  crab,  shrimp, 
and  lobster).  The  product  is  intended  for 
use  in  treatment  of  seed  prior  to 
planting.  Plant  root  growth  is  stimulated 
and  stem  strength  enhanced,  helping  to 
prevent  lodging  (when  the  plants  falls 
over  because  weak  stems  are  unable  to 
support  it]  in  oats  and  barley.  Plants 
which  lodge  are  difficult  to  harvest; 
therefore,  yields  may  be  decreased.  In 
peas  and  beans,  chitosan's  mode  of 
activity  involves  augmenting  the 
function  of  plant  genes  by  enhancing  the 
immunity  system. 

The  chemical  is  taken  up  by  plant 
cells  where  it  enters  the  nucleus  and 
stimulates  messenger  RNA  and  enzyme 
production.  In  the  case  of  barley  and 
oats,  such  enzymes  are  thought  to  be 
responsible  for  stimulating  the  plant  to 
produce  more  lignin  in  the  stems, 
resulting  in  stronger  stems  and 
decreased  lodging.  In  peas  and  beans, 
the  plants  are  stimulated  to  produce 
substances  which  inhibit  the  growth  of 
pathogenic  fungi. 

The  Agency  considered  the  following 
factors  in  support  of  this  request  for 
exemption  from  requirement  of  a 
tolerance:  Chitosan  (1)  is  not  toxic  as 
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demonstrated  in  acute  toxicity  studies  in 
mice,  rats,  and  rabbits;  (2)  is  naturally 
occurring  in  the  environment  in  large 
concentrations;  (3)  has  been  exempted 
from  the  requirement  for  a  tolerance  in 
or  on  wheat  (40  CFR  180.1072)  when 
used  as  a  seed  treatment  at  an 
application  rate  of  4  oz./lOO  lbs.  seed; 
(4)  has  been  approved  by  the  State  of 
Oregon  for  use  in  unrestricted  amounts 
as  a  soil  amendment  (fertilizer),  a  use 
not  regulated  by  EPA  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act.  Certain  chitin-based  products  are 
permitted  to  be  used  in  foods  as 
hypocholesterolemic  agents,  as  dietary 
nber  in  low-calorie  diets,  and  as  agents 
to  increase  the  specific  loaf  volume  of 
bread. 

Acceptable  daily  intake  (AOI)  and 
maximum  permissible  intake  (MP!) 
considerations  are  not  relevant  to  this 
exemption  request.  No  enforcement 
actions  are  expected.  Therefore,  the 
requirement  for  an  analytical  method  for 
enforcement  purposes  is  not  appUcable 
to  this  exemption  request 

Chitosan  is  considered  useful  for  the 
purpose  for  which  the  exemption  from 
the  requirement  of  a  tolerance  is  sought. 
Based  on  the  information  considered, 
the  Agency  concludes  that 
establishment  of  the  exemption  wiH 
protect  the  public  health.  Therefore,  the 
regulation  is  estabUshed  as  set  forth 
below. 

Any  person  adversely  a^ected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  Hie  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above!  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objection.  If  a  hearing  is 
requested,  the  objections  must  state  the 
issues  for  the  hearing  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  groimds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  bom  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164  (5  U.S.C.  601-612)),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 


List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Recordkeeping  and 

reporting  requirements. 

Dated:  May  3. 1968. 
Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  Part  180  is 
amended  as  follows: 

PART  180-(AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.1072  is  revised  to  read 
as  follows: 

§180.1072    Poty-O-giucosamlne  (cMtoMn); 
exemption  from  ttie  requirement  of  • 
tolerance. 

An  exemption  from  the  requirement  of 
a  tolerance  is  established  for  residues  of 
the  biochemical  plant  growth  regidator 
poly-Z7-glucosamine  when  used  as  a 
seed  treatment  in  or  on  barley,  beans, 
oats,  peas,  and  wheat 

(FR  Doc  8&-10877  Filed  5-13-88;  8:45  am) 
BHJJNG  COOE  (MO-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[FCC  SS-137] 

Order  Revising  Procedural  Rule 
Defining  Who  May  Sign  Common 
Carrier  Applications 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  Commission  revises 
i  1.743(b)  of  its  Rules  to  allow  an 
attorney  to  sign  a  common  carrier 
application  for  an  applicant  who  is 
absent  from  the  United  States.  This 
revision  brings  the  signature  rule  for 
common  carrier  applications  into 
conformity  with  the  signatiu«  rules  for 
broadcast  and  private  radio 
applications. 

EFFECTIVE  DATE:  May  16,  1988. 
FOR  FURTHER  INFORMATION  CONTACT  R. 

Barthen  Gorman.  Mobile  Services 
Division,  Common  Carrier  Bureau; 
Telephone:  202-632-6450. 

ORDER 

Adopted:  April  7, 1988;  Released: 
April  27. 1988. 
By  the  Commission. 


1.  The  common  carrier,  broadcast,  and 
private  radio  services  are  each  governed 
by  specific  Commission  Rides  which 
explain  who  may  sign  applications 
seeking  FCC  authorization  in  those 
services.  The  relevant  rule  sections  are 

S  1.743  for  common  carrier.  S  73.3513  for 
broadcast,  and  9  1-913  for  private  radio. 
The  language  of  the  above  rule  sections 
(henceforth,  the  signature  rules)  is 
nearly  identical  except  for  the  language 
of  subsection  (b)  of  each  nde. 
Subsections  (b)  are  similar  in  that  they 
allow  an  attorney  to  sign  an  application, 
or  amendment  thereto,  for  an  applicant 
if  the  applicant  is  physically  disabled. 
The  subsections  differ  in  that  an 
attorney  for  a  broadcast  or  private  radio 
applicant  may  sign  an  application  for  his 
client  if  the  applicant  is  absent  from  the 
United  States,  whereas  the  attorney  for 
a  common  carrier  applicant  may  sign  for 
the  applicant  only  if  the  applicant  does 
not  reside  in  the  contiguous  48  States  of 
the  United  States  or  the  District  of 
Columbia.  Compare  S  73.3513(b) 
(broadcast)  and  9  1.913(b)  (private 
radio)  with  9  1.743(b)  (common  carrier). 

2.  We  do  not  perceive  any  reason  for 
the  foregoing  inconsistency  in  our  Rules. 
Moreover,  this  inconsistency  in  the 
signature  rules  has  apparently  confused 
some  common  carrier  applicants,  who 
have  allowed  their  attorneys  to  sign 
their  applications,  or  amendments 
thereto,  for  them  when  they  were  absent 
from  the  United  States.  Such  an  action  is 
clearly  authorized  in  the  broadcast  and 
private  radio  services,  but  is  not 
allowed  in  the  common  carrier  services. 
The  confusion  generated  by  the  current 
inconsistency  in  the  signature  rules  has 
resulted  in  litigation  and  has  generally 
delayed  the  provision  of  service'to  the 
public.  In  view  of  these  considerations, 
we  have  decided  to  revise  9  1.743(b)  of 
the  Rules  to  provide  that  attorneys  may 
sign  applications,  amendments  thereto 
and  related  statements  of  fact  for 
common  carrier  applicants  when  those 
applicants  are  absent  from  the  United 
States.  This  revision  will  bring  9  1.743(b) 
of  the  Rules,  which  governs  the  signing 
of  common  carrier  applications,  into 
conformity  with  99  7^.3513(b)  and 
1.913(b)  of  the  Rules,  which  govern  the 
signing  of  broadcast  and  private  radio 
applications,  respectively.  We  believe 
these  rules  are  consistent  with  section 
308(b)  of  the  Communications  Act  of 
1934.  as  amended.  In  addition,  this 
revision  will  avoid  the  delays 
encountered  over  signature  problems 
under  the  current  version  of  9  1.743(b) 
and  thus  further  the  Commission's  goal 
of  providing  service  to  the  public  in  the 
most  efficient  expeditious  manner 
possible. 
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3.  Authority  for  this  revision  of  our 

*  Rules  and  Regulations  is  contained  in 
sections  4(i)  and  (j)  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  9  154(i)  and  (j)  and 
303(r).  Because  this  revision  relates  to  a 
matter  of  procedure,  the  provisions  of  5 
U.S.C  553  are  not  applicable. 

4.  Accordingly,  it  is  ordered,  that  on 
the  date  that  this  Order  is  published  in 
the  Federal  Re^ster,  9  1.743(b)  of  the 
Commission's  Rules  and  Regulations  is 
revised  as  set  forth  below. 

Federal  Communications  Commissioii. 
H.  Walker  FMster.m, 

Acting  Secretary. 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure. 

RuleChaoge 

Part  1  of  47  CFR  is  amended  as 
follows: 

PART  1— PRACTICE  AND  PROCEDURE 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

,    Authority:  47  U.S.C  154,  303. 

2.  Section  1.743  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9 1-743    Who  may  sign  appUcatkms. 

*  *        •        ♦        • 

(b)  Applications,  amendments  thereto, 
and  related  statements  of  fact  required 
by  the  Commission  may  be  signed  by 
the  applicant's  attorney  in  case  of  the 
applicant's  physical  disability  or  of  his 
absence  from  the  United  States.  The 
attorney  shall  in  that  event  separately 
set  forth  the  reason  why  the  appUcation 
is  not  signed  by  the  applicant.  In 
addition,  if  any  matter  is  stated  on  the 
basis  of  the  attorney's  belief  only  (rather 
than  his  knowledge),  he  shall  separately 
set  forth  his  reasons  for  believing  that 
such  statements  are  true. 

*  •        •        ♦        • 

(FR  Doc.  88-10837  Filed  5-13-88;  8:45  am] 
BNJJNQ  cooc  cria-ot-M 


47CFRPart73 

[MM  Docket  Na  Sr-Sie;  RII-a072I 

Radio  Broadcasting  Services:  Boulder 
Ctty.NV 

aobicy:  Federal  Commimications 

Commission. 

ACTION:  Final  rule. 


request  of  Rock  "N  Roll  Inc.  substihites 
Channel  288C2  for  Channel  28SA  at 
Boulder  City,  Nevada,  arfd  modifies  its 
license  for  Station  KRRI  to  specify  the 
higher  powered  channel.  Channel  288C2 
can  be  allocated  to  Boulder  City  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of  a 
site  restriction.  The  coordinates  for  this 
allotinent  are  North  Latitude  35-5ft-42 
and  West  Longitude  114-50-1&  With 
this  action,  this  proceeding  is 
terminated. 

EFFECTWE  DATC  June  20, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202)  634-6530. 

8Uf>l>LEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87^19. 
adopted  April  6. 1988,  and  released  May 
6, 1988.  The  fidl  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street.  NW.,  Washington,  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Sti-eet,  NW..  Suite 
140.  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  IJ.S.C  154, 303. 
S  73.202    [Amended] 

2.  Section  73.202(b).  the  FM  Table  of 
Allotments  for  Nevada  is  amended  by 
amending  the  entry  for  Boulder  City, 
Nevada,  by  removing  Channel  28aA  and 
adding  Channel  288C2. 

Federal  Comnnmications  Commission. 
Ste««  Kamtnar. 

Deputy  Chief,  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

(FR  Doa  88-10638  Piled  5-13-88;  8:45  am] 

MLUNO  cooc  t7t2-«1>« 


summary:  The  Commission,  at  the 


47  CFR  Part  73 

[MM  Docket  No.  nsOO;  RM-60S0) 

Redio  BroedcasMng  Servlcee; 
Copenhagen,  NY 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


summary:  The  Commission,  at  the 
request  of  Kevin  O'Kane.  allocates 
Channel  294A  to  Copenhagen,  New 
York,  as  the  community's  first  local  FM 
service.  Channel  294A  can  be  allocated 
to  Copenhagen  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  6.5  kilometers  (4  miles) 
south  to  avoid  a  short-spacing  to  unused 
and  unapplied  for  Channel  293A  at 
Brockville,  Ontario,  Canada.  The 
coordinates  for  Uiis  allotinent  are  North 
Latitude  43-50-05  and  West  Longitude 
75-40-20.  Canadian  concurrence  has 
been  received  since  Copenhagen  is 
located  within  320  kilometers  (200  miles) 
of  the  U.S.-Canadian  border.  With  this 
action,  this  proceeding  is  terminated. 

dates:  Effective  June  20. 1988.  The 
window  period  for  filing  applications 
will  open  on  June  21. 1988,  and  close  on 
July  21. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  MFORMATNM:  TTlis  is  a 
summary  of  the  Conmiission's  Report 
and  Order,  MM  Docket  No.  87-500. 
adopted  April  7. 1988,  and  released  May 
6, 1988.  The  hill  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Sb«et  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  fit)m  the 
Commission's  copy  contractor. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street  NW.,  Suite 
140.  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 


Authority:  47  U.S.C  154,  303. 
S  73.202    [Amsndedl 

2.  Section  73.202(b),  the  FM  Table  of 
Allotments  for  New  York  is  amended  by 
adding  the  following  entry:  "Copenhagen. 
Channel  293A." 

Federal  Communications  Commission. 
Steve  Kaminar. 

Deputy  Chief,  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

(FR  Doc.  88-10840  Piled  5-13-88;  8:45  am) 
sajjNO  cooc  tna-ti-M 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptwrtc 
Administration 

SO  CFR  Part  640 

(Dodtat  Na  70345-8026] 

Spiny  Lobster  Fishery  of  ttie  Gulf  of 
Mexico  and  South  Atlantic 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

action:  Final  Rule. 


summary:  NOAA  issues  this  nnal  rule 
to  implement  a  portion  of  Amendment  1 
to  the  Fishery  Management  Plan  for 
Spiny  Lobster  in  the  Gulf  of  Mexico  and 
South  Atlantic  (FMP).  Measures 
implemented  by  this  rule:  (1)  Change  die 
dates  of  the  two-day  non-trap 
recreational  season  and  the  beginning  of 
the  regular  season;  (2)  remove  a  daily 
boat  limit  of  24  spiny  lobsters  during  the 
two-day  non-trap  recreational  season; 
(3)  provide  for  a  ten-day  extension  of 
the  period  for  trap  removal  after  the 
season  closes,  under  certain 
circumstances;  and  (4)  revise  the 
requirements  for  holding  undersized 
spiny  lobsters  for  use  as  attractants.  The 
intended  effects  of  the  rule  are  to 
prevent  overfishing  of  the  spiny  lobster 
stocks,  to  rebuild  and  maintain  the 
stocks  at  a  maximum  sustainable  yield 
level  through  protection  of  undersized 
lobsters,  and  to  provide  for  more 
consistent  State  and  Federal 
management  measures.  I 

EFFECnVC  DATE  May  11, 1988.  ' 

FOR  FURTHER  INFORMATION  CONTACT 
Michael  E.  Justen.  813-893-3722. 
SUPPLEMENTARY  INFORMATION:  The 

spiny  lobster  fishery  is  managed  under 
the  FMP  and  its  regulations  at  50  CFR 
Part  640  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act).  This 
rule  implements  five  conditionally 
approved  measures  contained  in        ' 
Amendment  1  to  the  FMP  which  was 
prepared  joinUy  by  the  Gulf  of  Mexico 
and  South  Atlantic  Fishery  Management 
Councils  (Councils).  A  notice  of         i 
availability  of  the  amendment  and     ' 
request  for  comments  was  published  on 
February  25, 1987  (52  FR  5564).  A 
proposed  rule  to  implement  Amendment 
1  was  published  on  March  18, 1987  (52 
FR  8485).  A  notice  of  availability  of  a 
minority  report  on  the  amendment  by 
some  members  of  both  Councils  was 
published  on  April  3, 1987  (52  FR  10780; 
corrected  at  52  FR  13257.  April  22. 1987). 
A  final  rule  to  implement  a  part  of 
Amendment  1  was  published  on  June  15. 
1987  (52  FR  22656:  corrected  at  52  FR 
2345a  June  22, 1987). 


L 


The  FMP  manages  the  spiny  lobster 
flshery  throughout  the  exclu9ive 
economic  zone  (EEZ)  off  the  South 
Atlantic  coastal  States  from  the 
Virginia /North  Carolina  border  south 
and  through  the  Gulf  of  Mexico.  The 
management  unit  for  the  FMP  consists  of 
the  spiny  lobster,  Panulirus  argus,  and 
the  slipper  (Spanish)  lobster,  Scyllarides 
nodifer. 

The  preamble  to  the  proposed  rule 
contained  information  on  the  Hshery, 
discussed  problems  in  the  Bshery, 
discussed  the  proposed  regulatory 
changes,  and  analyzed  the  beneHts  of 
the  proposed  changes.  That  information 
is  not  repeated  here. 

The  preamble  to  the  Bnal  rule 
responded  to  written  comments  on  the 
proposed  rule  and  Amendment  1. 
approved  Amendment  1,  and  discussed 
procedures  for  implementing  delayed 
measures.  That  information  is  not 
repeated  here. 

Implementation  of  Delayed  Measures 

Five  measures,  whose  conditions  for 
implementation  have  been  met  either  by 
changes  in  Florida's  laws  or  by 
resolution  of  the  Coast  Guard's  vessel 
safety  concerns,  are  as  follows: 

1.  Change  the  two-day  non-trap 
recreational  Rshery  from  the  first  full 
weekend  preceding  July  21  to  the  first 
full  weekend  preceding  August  1. 

2.  During  the  two-day  non-trap 
recreational  season,  remove  the  daily 
limit  of  24  lobsters  per  boat,  leaving  a 
daily  bag  and  possession  limit  of  six 
spiny  lobsters  per  person. 

3.  Change  the  opening  of  the  regular 
season  from  July  26  to  August  6. 

4.  Provide  for  a  ten-day  extension  of 
the  period  for  trap  removal  after  the 
season  closes,  under  certain 
circumstances. 

5.  Requirethe'use  of  live  wells  on 
vessels  when  undersized  spiny  lobsters 
are  held  for  use  as  attractants  in  traps. 

On  June  2. 1987.  Florida  approved  new 
spiny  lobster  regulations  that,  among 
other  things,  (1)  changed  the  dates  of 
their  two-day  sport  season  and  the 
opening  date  of  the  regular  season, 
beginning  in  1988:  (2)  provided  for 
extension  of  the  period  for  removal  of 
traps  from  the  water  at  the  end  of  the 
season,  up  to  a  maximum  of  ten  days; 
and  (3)  established  a  daily  bag  and 
possession  limit  of  six  spiny  lobsters  per 
person  during  the  two-day  sport  season. 
Thus,  the  conditions  for  implementing 
corresponding  measures  from 
Amendment  1  to  the  FMP  have  been 
met. 

The  safety  aspects  of  the  use  of  live 
wells  have  been  examined  in 
consultation  with  the  Naval 
Architecture  Branch.  Office  of  the 


Commandant,  U.S.  Coast  Guard.  It  is 
recognized  that  the  installation  and  use 
of  a  live  well,  as  with  any  structural 
modification,  may  affect  vessel  stabihty. 
However,  the  significance  of  the  e^ect 
will  depend  on  a  vessel's  inherent 
stability,  the  amount  and  location  of  the 
added  weight,  and  the  "free*  surface 
effect"  of  enclosed  liquids.  The 
following  excerpt  from  the  Coast 
Guard's  Navigation  and  Vessel 
Inspection  Circular  No.  5-86.  "Voluntary 
Standards  for  U.S.  Uninspected 
Commercial  Fishing  Vessels",  discusses 
the  effects  of  modifications  on  a  fishing 
vessel's  stability: 

1.  Nearly  all  of  the  fishing  vessel 
casualties  investigated  by  the  Coast 
Guard  involve  vessels  in  which  one  or 
more  modifications  have  been  made. 
Typically,  the  changes  have  not  been 
documented  nor  has  the  stability  of  the 
vessel  been  reevaluated  in  order  to 
provide  updated  stabihty  information  to 
the  operator.  In  most  cases,  the 
modifications  consist  of  adding  deck 
equipment,  such  as  winches.  A-frames, 
or  other  fishing  gear,  adding  or 
illodifying  deckhouses,  or  changing  out 
engines.  Where  modifications  have  been 
made,  they  have  generally  increased  the 
displacement  of  the  vessel,  resulting  in  a 
decrease  in  reserve  buoyancy.  In  many 
cases,  these  changes  have  also 
substantially  increased  the  VCG 
[vertical  center  of  gravity]  of  the  vessel. 
Both  of  these  actions  adversely  affect 
the  stability  of  the  vessel. 

2.  So  that  operators  and  naval 
architects  alike  will  recognize  the  extent 
of  stabihty  analysis  needed  following 
modification,  the  Coast  Guard  offers  the 
following  recommendations: 

a.  If  the  cumulative  total  of  weights 
added  plus  weights  removed  in  less  than 
one  percent  of  the  original  lightship 
wei^L*  no  inclining  experiment  or 
deadweight  survey  is  required.  A  weight 
summation  may  be  used  to  adjust  the 
stability  information  to  the  operator. 

b.  If  the  cumulative  total  of  weights 
added  plus  weights  removed  is  between 
one  and  ten  percent  of  the  original 
lightship  weight,  then  a  corrected 
lightship  weight,  VCG  and  LCG 
[longitudinal  center  of  gravity]  should  be 
calculated  based  on  the  weight 
summation  and  then  verified  by  a 
deadweight  survey.  If  the  results  of  the 
deadweight  survey  show  a  change  in  the 
lightship  displacement  of  more  than  ten 
percent  or  a  change  in  the  LCG  of  more 


'  "Lightship  weight"  means  the  displacement  of 
the  vessel  with  fixed  ballast  and  with  machinery 
liquids  at  operating  levels  but  without  any  cargo, 
•tores,  consumable  liquids,  or  fuel,  water  ballast,  or 
persons  and  their  effects. 
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Uian  one  percent  of  Uie  LBP  [lengUi 
between  perpendiculars],  then  an 
inclining  experiment  should  be 
conducted. 

c.  If  the  cumulative  total  of  weights 
added  plus  weights  removed  is  greater 
than  ten  percent  of  the  original  lightship 
weight,  a  new  inclining  experiment  is 
recommended. 

d.  As  an  example,  assume  a  fishing 
vessel  whose  lightship  displacement  is 
100  tons.  Diuing  a  conversion.  8  tons  are 
added  and  12  tons  are  removed.  Because 
the  total  of  weights  added  and  removed. 
20  tons,  is  greater  than  ten  percent  of  the 
lightship  weight,  a  new  inclining  and 
stability  analysis  should  be  completed. 

3.  Operators  should  be  aware  that 
weight  siunmation  calculations  are  only 
as  good  as  the  weight.  VCG,  and  LCG 
estimates.  The  Coast  Guard's 
experience  has  been  that  many  of  these 
estimates  are  not  accurate  enough 
because  some  items  are  overlooked  or 
weights,  VCG,  and  LCG  values  are 
incorrect  Thus,  the  operator  should 
keep  a  record  of  the  weights  added  and 
removed.  The  record  should  include  the 
estimated  weight,  the  distance  ft-om  a 
known  longitudinal  reference  point  such 
as  a  bulkhead  or  the  end  of  a  deck 
house  and  the  distance  above  a  known 
vertical  reference  point,  such  as  the 
main  deck.  When  the  record  book  shows 
that  the  sum  of  the  weights  added  and 
removed  exceeds  one  per  cent  of  the 
original  lightship  weight,  a  new  stability 
analysis  should  be  conducted. 

4.  The  Coast  Guard  also  recommends 
that  surveyors  take  photographs  at  each 
survey  so  that  changes  to  the  vessel  can 
be  readily  detected  and  the  need  for  a 
new  stability  analysis  thoroughly 
evaluated.  Likewise,  the  Coast  Guard 
recommends  that  designers  maintain 
plans  and  calculations  which  indicate 
the  vessel's  configuration  and  the 
equipment  on  board  at  the  time  of  the 
most  recent  inclining  experiment  and 
stability  analysis. 

5.  Vessels  also  have  a  tendency  to 
"grow"  in  displacement  over  a  period  of 
8  few  years.  This  may  be  due  to  new 
equipment  brought  aboard  the  vessel, 
additional  stores  and  spare  parts  not 
accounted  for.  or  piecemeal 
modification.  Although  few  of  these 
changes  have  a  major  effect  by 
themselves,  they  do  have  a  cumulative 
effect  As  a  check,  operators  should 
record  the  actual  draft  or  freeboard 
readings  for  a  particular  loading 
condition  (i.e.  departiu^  condition)  at 
least  every  six  months  to  ensiu%  that  the 
vessel  has  not  added  unaccounted 
weights.  If  these  readings  changed  more 
than  two  inches  from  the  original 
readings,  then  the  operator  should  ask 
for  a  new  stability  evaluation.  Painted 


lines,  such  as  waterlines  or  boot 
toppings,  should  not  be  used  since  these 
may  change  when  the  vessel  is 
repainted. 

The  effect  of  free  surface  on  stability 
depends  principally  on  the  level  of 
liquid  in  the  well  and  its  length/breadth 
ratio.  That  is.  a  well  that  is  either  empty 
or  a  closed  well  that  is  completely  full 
will  have  less  adverse  effect  on  stability 
tiian  a  well  that  is  partially  full;  and  the 
transverse  orientation  of  a  rectangular 
live  well  is  more  critical  to  stability  than 
its  longitudinal  orientation.  For  a  full 
discussion  of  these  and  other  vessel 
stability  considerations,  as  well  as  other 
vessel  safety  considerations,  owners 
and  operators  may  obtain  a  copy  of 
"Volimtary  Standards  for  U.S. 
Uninspected  Commercial  Fishing 
Vessels",  NVIC  No.  S-86,  from  U.S. 
Coast  Guard  Marine  Safety  Center,  2100 
Second  St.  SW.,  Washington,  DC  20593, 
at  a  cost  of  $11.00. 

There  is  no  basis  for  concluding  that 
the  installation  and  use  of  a  live  well,  by 
itself,  will  endanger  a  vessel  in  the  spiny 
lobster  fishery.  Stability-related  vessel 
accidents  are  not  indicated  as  being  a 
present  problem  in  this  fishery. 
Fishermen  are  not  pressured  to  operate 
in  marginal  weather  conditions  under 
present  management  measures.  Further, 
the  fishery  is  restricted  to  daylight 
hours,  is  generally  close  to  shore,  and  is 
conducted  on  a  day-to-day  schedule.  A 
vessel  owner  or  operator,  however, 
should  seek  the  advice  of  a  naval 
architect  on  any  significant  changes  in 
vessel  configuration  or  loading. 

Three  measures  from  Amendment  1  to 
the  FMP  remain  imimplemented. 
namely.  (1)  the  requirement  for  a  permit 
to  harvest  commercial  quantities  of 
spiny  lobsters.  (2)  the  requirement  for  a 
permit  to  wring  tails  from  spiny  lobsters 
taken  in  the  conunerical  fishery,  and  (3) 
the  establishment  of  a  recreational  bag 
limit  during  the  regular  season.  The 
latter  two  measures  hinge  on  the 
commercial  permit  which  is  necessary 
to  distingiiish  between  commercial  and 
recreational  harvesters.  Florida's 
management  regime  does  not  provide  a 
meaningful  way  of  distinguishing 
between  these  groups. 

Changes  from  the  Proposed  Rule 

In  §S  640.2  and  640.22(b),  die  term 
"hve  well"  is  substihited  for  "live  box" 
more  clearly  to  describe  the  container 
required  for  undersized  spiny  lobsters 
held  for  use  as  attractants  in  traps.  The 
definition  of  "live  well"  is  revised  to 
include  the  requirement  that  it  be 
shaded,  a  requirement  previously 
contained  at  S  640.22(b).  Further,  the 
definition  provides  for  continuous 
circulation  of  seawater,  more  clearly  to 


express  the  requirement  of  Amendment 
1  that  a  hve  well  be  part  of  an  "open 
system",  i.e.,  open  to  the  sea.  Finally,  the 
definition  is  modified  to  explain  that 
seawater  circulated  at  a  rate  that 
replaces  the  water  at  least  every  8 
minutes  meets  the  requirement  for 
aeration.  The  underlying  principle  for 
aeration  of  water  in  a  hve  well  is  to 
prevent  deoxygenation  of  the  water  and 
the  resulting  increased  mortality  of 
spiny  lobsters  held  therein.  However, 
seawater  that  is  circulated  in  an  open 
system  at  a  sufficientiy  high  rate  does 
not  need  independent  aeration — the 
process  of  such  circulation  aerates. 
Aeration  through  the  prescribed  rate  of 
circulation  obviates  the  necessity  of 
alternative  methods  of  aeration,  such  as 
spraying  the  seawater  through  air  or 
bubbling  air  through  the  seawater,  both 
of  which  are  more  cumbersome  and 
expensive  and  less  efficient  The 
concept  of  aeration  through  circulation 
at  the  rate  of  8  minutes  for  complete 
seawater  replacement  was  developed 
by  the  Florida  Marine  Fisheries 
Commission  through  a  process  which 
included  public  hearings.  Individual 
fishermen  and  representatives  of 
fishermen's  organizations  who  were 
present  at  those  hearings  supported  the 
concept.  Sping  lobster  fishermen  will 
benefit  from  this  change  since  it  clarifies 
that  the  State  standard  satisfies  this 
Federal  requirement. 

In  §§  640.7  and  640.21(c),  specific 
prohibitions  are  added  which  clarify  the 
intent  of  the  existing  regulations  to  hold 
a  vessel  operator  responsible  for  the 
cumulative  recreational  catch  limit 
applicable  to  the  vessel  and  to  prevent 
transfer  at  sea  of  spiny  lobsters  caught 
under  the  recreational  catch  limit  lliese 
prohibitions  enhance  substantive 
provisions  of  the  regulations  and  will 
facihtate  effective  enforcement. 

In  SS  640.7  and  640.20(a)(3).  a 
prohibition  and  a  requirement  are  added 
relating  to  the  extension  of  the  trap 
removal  period  at  the  end  of  the  regular 
season.  In  addition,  in  S  640.20(a)(3),  the 
procedures  for  obtaining  an  extension  of 
the  trap  removal  period  are  simplified 
by  using  the  procedures  established  by 
Florida  for  its  waters.  These  changes 
will  enhance  enforcement  and  provide 
fishermen  with  uniform  standards  and 
procedures  to  follow  whether  their  traps 
are  in  the  EEZ  or  State  waters. 

Classification 

The  Regional  Director  determined  that 
Amendment  1  is  necessary  for  the 
conservation  and  management  of  the 
spiny  and  slipper  lobster  fishery  of  the 
Gulf  of  Mexico  and  the  South  Atiantic 
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and  that  it  is  consistent  with  the 
Magnuson  Act  and  other  applicable  law. 

The  Councils  prepared  an 
environmental  assessment  for  the 
amendment  and  the  Assistant 
Administrator  for  Fisheries,  NOAA. 
concluded  that  there  will  be  no 
significant  impact  on  the  environment  as 
a  result  of  the  amendment's 
management  measures,  which  are,  in 
part,  implemented  by  this  rule. 
The  Administrator  of  NOAA 
determined  that  this  rule  is  not  a  "major 
rule",  requiring  a  regulatory  impact 
analysis  under  Executive  Order  12291. 
The  amendment's  management 
measures  are  designed  to  increase 
current  landings,  enhance  productivity 
of  the  stock,  and  prevent  overfishing  of 
the  spiny  and  slipper  lobster  stock.  The 
major  benefits  from  the  amendment  are 
greater  than  the  associated  Federal 
costs  to  manage  the  fishery  on  a 
continuing  basis.  The  Councils  prepared 
a  supplemental  regulatory  impact 
review  which  concluded  that  the 
management  measures  contained  in  this 
rule  will  increase  the  likelihood  of 
achieving  the  projected  benefits 
described  in  the  FMP  through  more 
effective  enforcement  and  a  reduction  in 
mortality  of  undersized  lobsters.  No 
regulatory-induced  price  increases  or 
Federal  enforcement  costs  should  occur. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it  will 
not  significantly  reduce  harvest  levels, 
alter  current  filing  practices,  or  impose 
significant  new  costs  on  the  industry.  As 
a  result,  a  regulatory  flexibiUty  ana^sis 
was  not  prepared.  , 

The  proposed  rule  contained  a     | 
collection  of  information  requirement 
subject  to  the  Paperwork  Reduction  Act; 
however.  §  640.4,  which  contained  that 
collection  of  information  requirement,  is 
not  being  implemented  now.  Approval 
from  the  Office  of  Management  and 
Budget  will  be  obtained  before  S  640.4  is 
implemented. 

The  Councils  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent  to  the  maximimi  extent 
practicable  with  the  approved  coastal 
zone  management  programs  of  North 
Carolina,  South  Carolina,  Florida, 
Alabama,  Mississippi,  and  Louisiana. 
This  determination  was  submitted  for 
review  by  the  responsible  State  agencies 
under  section  307  of  the  Coastal  Zone 
Management  Act.  Florida,  Louisiana. 
Mississippi,  and  South  Carolina  agreed 
with  this  determination.  Alabama  and 
North  Carolina  did  net  respond; 
therefore,  consistency  is  aotomatically 


implied.  Georgia  and  Texas  do  not  have 
approved  coastal  zone  management 
programs. 

List  of  Subjects  in  50  CFR  Put  640 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  May  10, 1988. 
James  E.  Douglas.  )r.. 

Deputy  Assistant  Administrator  for  Fisheries. 
For  reasons  set  forth  in  the  preamble, 
50  CFR  Part  640  is  amended  as  follows: 

PART  640-SPINY  LOBSTER  FISHERY 
OF  THE  GULF  OF  MEXICO  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  Part  640 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  18(n  et  seq. 

2.  In  5  640.2,  the  definition  for  Live  box 
is  removed  and  the  definition  for  Live 
well  is  added  in  its  place  to  read  as 

-follows: 

§640.2    Definitions. 


Live  well  means  a  shaded  container 
used  for  holding  live  lobsters  aboard  a 
vessel  in  which  aerated  seawater  is 
continuously  circulated  from  the  sea. 
Circulation  of  seawater  at  a  rate  that 
replaces  the  water  at  least  every  8 
minutes  meets  the  requirement  for 
aeration. 
*        *        •        •        * 

3.  In  S  640.7.  the  word  "or"  at  the  end 
of  paragraph  (a](20)  is  removed;  the 
period  at  the  end  of  paragraph  (a)(21)  is 
removed  and  a  semicolon  is  added  in  its 
place;  and  new  paragraphs  (a)(22), 
(a)(23),  and  (a]{24).  are  added  to  read  as 
follows: 

§640.7    Ganaral  prohHiMons. 

(a)  •  *  * 

(22]  Cerate  a  vessel  that  fishes  for 
spiny  lobster  in  the  EEZ  with  spiny 
lobster  aboard  in  excess  of  the 
cumulative  recreational  catch  limit,  as 
specified  in  §  640.21(c)(3): 

(23)  Tnuisfer  at  sea  in  the  EEZ  spiny 
lobster  caught  under  the  recreational 
catch  limit  specified  in  {  640.21(c)  bom  a 
fishing  vessel  to  any  other  vessel  or  to 
so  transfer  at  sea  any  such  spiny  lobster 
taken  from  the  EEZ;  or 

(24)  Pail  to  have  on  board  or  present 
for  inspection  an  extension 
authorization,  as  required  under 

S  640.20(a)(3). 
***** 

4.  Section  040.20  is  revised  to  rea^s 
follows: 


§64020 

(a)  Fiahing  season.  (1)  The  commercial 
aniid  recreational  fishing  season  for  spiny 


lobster  begins  on  August  6,  one  hour 
before  official  suruise,  and  ends  on 
March  31,  one  hour  after  official  sunset. 

(2)  Prior  to  the  season,  spiny  lobster 
traps  may  be  placed  in  the  water  one 
hour  before  official  sunrise  on  August  1 
(soak  period). 

(3)  After  the  season,  traps  must  be 
removed  fi^m  the  water  by  one  hour 
after  official  sunset  on  April  5  (removal 
period]  unless  an  extension  to  the 
removal  period  is  granted  by  Florida  in 
accordance  with  Chapter  46-24,  Spiny 
Lobster  (Crawfish]  and  Slipper  Lobster. 
Rules  of  the  Department  of  Natural 
Resources,  Florida  Marine  Fisheries 
Commission,  Florida  Administrative 
Code.  The  extension  authorization  must 
be  carried  abroad  the  boat  retrieving  the 
traps  and  must  be  presented  for 
inspection  upon  request  of  an  authorized 
officer. 

(4)  Except  as  provided  in  paragraphs 
(a)(2)  and  (a)(3)  of  this  section,  no  trap 
may  be  transported  on  the  waters  of  the 
KF.7.  during  the  period  from  one  hour 
after  official  sunset  on  March  31  to  one 
hour  before  sunrise  on  August  6. 

(5)  A  spiny  lobsete  trap,  buoy,  or  rope 
in  the  management  area  at  times  not 
authorized  in  this  paragraph  will  be 
considered  unclaimed  or  abandoned 
property  and  may  be  disposed  of  in  any 
manner  considered  appropriate  by  the 
Secretary  or  an  authorized  officer.  An 
owner  of  such  a  trap  remains  subject  to 
appropriate  civil  penalties. 

(b]  Special  non-trap  recreational 
fishery.  TTiere  is  a  special  non-trap 
recreational  fishing  season  on  the  first 
full  weekend  preceding  August  1  from 
0001  hours,  Saturday,  until  2400  hours, 
Simday. 

(c]  Possession.  Spiny  lobsters  or  any 
parts  thereof  may  be  possessed  in  the 
VP.7.  only  during  the  seasons  specified  in 
paragraphs  (a)(1)  and  (b)  of  this  section, 
unless  accompanied  by  a  proper  bill  of 
landing  or  other  proof  indicating  lawful 
harvest  outside  the  EEZ.  Holding  a  spiny 
lobster  in  a  trap  while  in  the  water 
during  the  soak  period  or  during  the 
removal  period,  or  an  extension  thereto, 
will  not  be  deemed  possession  provided 
such  spiny  lobster  is  returned 
immediately  to  the  water  unharmed 
whenever  a  trap  is  removed  from  the 
water  during  these  periods. 

5.  In  S  640.21,  paragraph  (c)  is  revised 
to  read  as  follows: 

§  640.21    HarvMt  limitations. 

***** 

(c)  Recreational  catch.  (1)  During  the 
special  non-trap  recreational  season 
described  in  S  64a20(b),  the  daily  catch 
and  possession  of  spiny  lobsters  in  or 
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fitim  the  EEZ  is  limited  to  six  per 
person. 

(2)  A  person  who  fishes  for  spiny 
lobster  in  the  EEZ  may  not  combine  the 
recreational  catch  and  possession  limit 
of  paragraph  (c)(1)  of  this  section  with 
any  bag  or  possession  limit  applicable  to 
State  waters. 

(3)  The  operator  of  a  vessel  that  fishes 
for  spiny  lobster  in  the  EEZ  during  the 
special  non-trap  recreational  season  is 
responsible  for  the  cumulative 
recreational  catch,  based  on  the  number 


of  persons  aboard,  applicable  to  that 
vessel. 

(4)  A  person  who  fishes  for  or 
possesses  spiny  lobsters  under  the 
recreational  catch  and  possession  limit 
specified  in  paragraph  {c)(l)  of  this 
section  may  not  transfer  spiny  lobsters 
at  sea  &t)m  a  fishing  vessel  to  any  other 
vessel. 

6.  In  S  640.22,  paragraph  (b)  is  revised 
to  read  as  follows: 


§640.22    Size  limitations. 

(b)  Attractants.  A  live  lobster  under 
the  minimum  size  may  be  retained  for 
use  as  an  attractant  in  a  trap  provided  it 
is  held  in  a  live  well  abroad  the  vessel. 
No  more  than  100  undersized  lobsters 
may  be  carried  on  board  for  use  as 
attractants.  The  live  well  must  provide  a 
minimum  of  3/4  gallons  of  seawater  per 
spiny  lobster. 

[PR  Doc  86-10912  Filed  5-11-66;  4K)0  pmj 
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Proposed  Rules 


Fsdenl  Refistar 
Vol.  53,  No.  94 
Monday.  May  U. 


This  section  o<  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  niles  and 
regulations.  The  purpose  of  tfiesa  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Farmers  HofiM  Administration 
7  CFR  Part  1946 

Agricultural  i.Aan  Mediation  Program 

agency:  Farmers  Home  Administration. 

USDA. 

action:  Proposed  rule. 

summary:  This  proposed  rule  adds  a 
new  regulation  to  implement  subtitles  A 
and  B  of  Title  V  of  the  Agricultural 
Credit  Act  of  1987  (Pub.  L  100-233], 
enacted  on  January  6, 1988.  This  new 
legislation  requires  certification  of  a 
State's  agricultural  loan  mediation 
program  in  order  for  Farmers  Home 
Administration  (FmHA)  and  other 
agencies  of  the  Department  of 
Agriculture  to  participate  in  mediations 
conducted  pursuant  to  a  State's 
agricultural  loan  mediation  program, 
and  to  enable  a  State  to  receive  a 
Federal  matching  grant(8)  to  be  used  for 
the  operation  and  administration  of  the 
program.  The  intended  effect  of  this 
action  is  to  establish  procedures  for 
certification  and  for  administering  the 
matching  grant  program,  and  sets  out 
FmHA's  duty  to  participate  in  such 
programs. 

DATES:  Comments  will  be  received  on  or 
before  June  15, 1988. 
adohesses:  Comments  should  be  sent 
in  duplicate  to  the  Office  of  the  Chief, 
Directives  and  Forms  Management 
Branch,  Farmers  Home  Administration, 
USDA,  South  Building,  Room  6348, 14th 
and  Independence  Avenue,  SW., 
Washington.  DC  20250.  All  written 
comments  made  pursuant  to  this  notice 
will  be  available  for  public  inspection 
on  weekdays  between  the  hours  of  8:15 
a.m.  and  4:45  p.m.  at  the  above  address. 
The  collection  of  information 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3504(h]  of  the  Paperwork 
Reduction  Act  of  1980.  Submit  comments 
on  information  requirement  issues  to  the 


Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  Attention:  Desk  Officer  for  the 
Farmers  Home  Administration. 
Washington.  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wilbert  Campbell,  Jr.,  Director, 
Emergency  Designation  Staff,  Farmers 
Home  Administration,  USDA,  South 
Agriculture  Building,  Room  4929. 
Washington.  DC  20250.  telephone  (202) 
382-1650. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  action  has  been  reviewed 
under  USDA  procedures  established  in 
Departmental  Regulation  1512-1.  which 
implements  Executive  Order  12291.  and 
has  been  determined  to  be  "nonmajor." 
since  the  annual  effect  on  the  economy 
is  less  than  $100  million  and  there  will 
be  no  significant  increase  in  cost  or 
prices  for  consumers;  individual 
industries;  Federal.  State,  or  local 
government  agencies;  or  geographic 
regions.  Furthermore,  there  will  be  no  . 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States  based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  This 
proposed  action  is  not  expected  to 
substantially  affect  budget  outiays,  to 
affect  more  than  one  agency,  or  to  be 
controversial.  Additional  efforts  to 
administer  the  changes  are  expected  to 
be  minimal.  Increased  program  costs 
are,  therefore,  not  anticipated.  The  net 
result  is  expected  to  provided  better 
service  to  agricultural  producers  and 
their  creditors. 

This  program/activity  will  be  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.435. 
Agricultural  Loan  Mediation  Program. 
This  program  is  being  proposed  for 
exclusion  from  the  provisions  of 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  Part 
3015,  Subpart  V.  48  FR  29112,  June  24, 
1983.  and  7  CFR  Part  1940,  Subpart  J, 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities."). 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  C.  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 
proposed  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 


environment  and  in  accordance  with  the 
National  Environmental  PoUcy  Act  of 
1969,  Pub.  L  91-iga  an  Environmental 
Impact  Statement  is  not  required. 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354),  the 
Administrator  of  the  Fanners  Home 
Administration  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Public  Law  100-233  establishes  a 
procedure  under  which  a  State,  upon  its 
appUcation,  can  be  certified  by  the 
Secretary  of  Agriculture  as  a 
"qualifying"  State  if  the  State's 
agricultural  loan  mediation  program 
meets  certain  requirements  set  out  in  the 
statute.  The  Secretary  of  Agriculture  has 
delegated  the  responsibihty  for  State 
certification  and  administration  of  the 
matching  grant  program  to  the 
Administrator  of  the  Farmers  Home 
.  Administration  (FmHA). 

The  law  sets  forth  the  requirements 
that  a  State's  agricultural  loan  mediation 
program  must  meet  in  order  to  be 
certified  as  a  qualifying  State.  Those 
requirements,  which  are  set  out  in  these 
proposed  regulations,  are  that  the 
State's  agricultural  loan  mediation 
program  must: 

(1)  Provide  mediation  services  to 
producers,  and  their  creditors,  which,  if 
decisions  are  reached,  result  in 
mediated,  mutually  agreeable  decisions 
between  parties  under  an  agricultural 
loan  mediation  program; 

(2)  Be  authorized  or  administered  by 
an  agency  of  the  State  government  or  by 
the  Governor  of  the  State; 

(3)  Provide  for  the  training  of 
mediators; 

(4)  Provide  that  the  mediation 
sessions  shall  be  confidential;  and 

(5)  Ensure  that  all  lenders  and 
borrowers  of  agricultural  loans  receive 
adequate  notification  of  the  mediation 
program. 

lliis  proposal  establishes  simple 
procedures  for  States  to  use  in  applying 
for  certification  and  for  FmHA  to  follow 
in  deciding  whether  or  not  a  State 
should  be  certified.  The  proposed 
substantive  standards  simply  repeat  the 
statutory  language  and  are  taken  ; 

directly  from  section  501(c)  of  the  i 

Agricultural  Credit  Act  of  1987.  While       I 
experience  with  this  program  may  ' 

suggest  the  need  for  the  amplification  of 
these  criteria,  FmHA  tentatively 
believes  that  they  are  sufficiency 


predte  to  establish  the  neceMary 
framework  for  •  workable  relationship 
with  States  having  luch  programs. 

In  the  administratian  of  the  wmt/^tTig 
grant  program  to  qualifying  States, 
FmHA  will  use  the  required  umform 
standards  prescribed  in  7  CPR  Part  S015. 
"Uniform  Federal  Assistance 
Regulattona",  and  in  the  new  7  CFR  Part 
3016.  "Uniform  Administrative 
Requirements  for  Ckants  and 
Cooperative  Agreements  to  State  and 
Local  Governments",  published  at  53  FR 
8087  eL  seq.  on  March  11. 1988  as  a  final 
rule  to  be  effective  October  1. 1988. 
FmHA  believes  that  these  generally 
applicable  rules  are  sufficiently  well 
known  to  the  States  to  permit  informed 
comment  on  dtese  proposed  rules,  and 
thui  is  not  setting  out  the  entirety  of 
those  regulations  in  this  preamble. 

While  the  duty  to  mediate  imposed  by 
the  Agricultiiral  Credit  Act  of  1987  on 
FmHA  is  immediate  upon  certification  of 
a  State,  and  will  be  satisfied  by  the 
issuance  of  a  temporary  letter 
certification  within  15  days  of  the 
receipt  of  the  required  information  from 
a  State,  this  rule  proposes  to  make  the 
grant  year  for  all  quahfying  States  run 
concurrently  wiUi  die  Federal  fiscal 
year,  which  commences  on  October 
first.  Thus  each  State  will  be  able  to 
receive  a  fair  share  of  the  available 
funds  in  the  event  that  there  is  not 
sufficient  appropriated  money  to  give 
each  State  all  of  the  funding  authorized 
by  the  formula  in  the  Agricultural  Credit 
Act.  It  now  appears  that  FmHA  will  be 
able  to  deal  with  this  issue 
.prospectively,  in  the  light  of  the 
comments  received  in  response  to  this 
Notice,  since  no  funds  have  as  yet  been 
appropriated  for  this  matching  grant 
program. 

List  of  Subjects  in  7  CFR  Fart  IMS 

Federal-state  relations.  Grant 
programs — agriculture,  mediation. 

Accordingly,  FmHA  proposes  to  add  a 
new  Part  1946  and  Subpart  A,  to 
Chapter  XVIII.  Tide  7,  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  1946-HEDIATION 

Subpart  A-Agrlcuttiiral  Loan  MedMlon 
Program 

Sec. 

1946.1  General. 

1M6.2  DefinitioM. 

194&3  Procesi  for  certification. 

1946.4  Matching  grants. 

1946.5  Monitoring  compliance  and  penalty 
for  non-compliance. 

1946.6  Nondiscrimination. 

1946.7  Environmental  requirements. 

1946.8  Delegation  of  authority. 
1946.9—1916.49    [Reserved] 
1946.50  OMB  coatn>l  number. 


Airthorilr- 7  US£.  198S;  S  U.&C  301;  7  CFR 
2.2S:7CFR27a 

S  1948.1    QenarA 

(a)  This  subpart  inovides  procedures 
for  administration  of  the  agricultural 
loan  mediation  program  whereby  a 
State  may  be  certified  by  the  Fanners 
Home  Administration  (FmHA)  as  s 
qualifying  State  for  purposes  of  FmHA 
and  other  USDA  agencies'  partidpation 
in  the  program.  Sudi  certification  is  also 
necessary  for  a  State  to  receive  Federal 
matching  grant  funds  to  be  used  for  the 
operation  and  administration  of  die 
State's  agricultural  loan  mediation 
program. 

(b)  FmHA  will  participate  in 
mediations  conducted  pursuant  to  a 
State's  agricultural  loan  mediation 
program  under  the  same  terms  and 
conditions  apfrficable  to  agricultural 
creditors  generally,  and  will  cooperate 
in  good  faith  in  such  mediations  by 
attempting  to  comply  with  requests  for 
information  and  an^ysis,  and  in 
presenting  and  exploring  debt 
restructuring  proposals  xdierever 
feasible,  when  that  State  is  and  remafais 
a  qualifying  State  as  defined  in  S  1946.2 
(b)  of  this  subpart. 

i1M«,2    Denmtkma. 

(a)  Agricultural  Loan  Mediation 
Program.  A  State  authorized  or 
administered  program  which  meets  the 
requirements  for  certification  outiined  in 
§  1946.3  (a)(2)(i)  tiirough  (v)  of  this 
subpart. 

(b)  Qualifying  State.  A  State  »«*ich 
has  been  certified  by  FmHA  as  having 
an  agricultural  loan  mediation  program 
which  meets  the  requirements  outlined 
in  S  1946.3  (a)(2)(i)  dut)ngh  (v)  ofdiis 
subpart,  provided  the  State's 
certification  has  not  expired  or  been 
withdrawn  under  the  provisions  of 

8  1946.5  (c)  of  this  subpart. 

S  1946.3    ProcesaforcertMcadon. 

(a)  No  later  than  August  1,  of  each 
year,  the  Governor  of  a  State  or  Head  of 
a  State  agency  designated  by  the 
Governor  of  a  State  must  submit  a 
written  request  to  the  FmHA  if  Uie  State 
wishes  to  be  certified  as  a  qualifying 
State  for  the  purposes  of  FmHA 
participation  in  the  State's  program  and 
for  the  State  to  receive  a  matching  grant 
to  be  used  for  the  operation  and 
administration  of  the  program  within  the 
State  during  the  fiscal  year  commencing 
October  1  of  that  same  year.  The  request 
must  include: 

(1)  A  description  of  the  State's 
agricultural  loan  mediation  program. 

(2)  Documentary  information  to 
support  the  request  and  a  certification 
by  the  Governor  or  Head  of  a  State 


agency  designated  by  die  Governor  diet 
the  State's  agricultural  loan  mediation 
program: 

(i)  Provides  for  mediation  services  to 
be  provided  to  producers,  and  their 
creditors,  that  if  decisions  are  reached, 
result  in  mediated,  mutually  agreeable 
decisions  between  the  parties  under  the 
program; 

(ii)  Is  authorized  or  administered  by 
an  agency  of  the  State  government  or  by 
the  Governor  of  the  State; 

(iii)  Provides  for  the  training  of 
mediators: 

(iv)  Provides  diat  the  mediation 
sessions  shall  be  confidential,  and 

(v)  ensures  that  all  lenders  and 
borrowers  of  agricultural  loans  receive 
adequate  notification  of  the  mediation 
program. 

(b)  If  die  State  is  a  qualifying  State  at 
the  time  the  written  request  is  made,  the 
written  request  must  describe  only 
changes  to  the  program  since  the 
previous  year's  request  togedier  wiUi 
such  documentary  support  as  may  be 
necessary  concerning  such  changes,  as 
well  as  a  certification  that  the  remaining 
elements  of  the  program  remain  as 
described  in  the  {wevious  application. 

(c)  The  request  for  certification  should 
be  mailed  to:  Administrator,  Farmers 
Home  Administration,  U.S.  Department 
of  Agricultiire,  14th  Street  and 
Independence  Avenue.  SW^  Room  5014, 
Washington,  DC  202Sa 

(d)  If  a  matching  grant  is  requested  in 
accordance  wiUi  §  1946.4  of  Uiis  subpart, 
the  request  for  certification  also  must 
include  the  information  required  by 

9  1946.4  (e)(2)  of  diis  subpart 

(e)  Within  15  days  from  receipt  of  the 
request  for  certification,  the 
Administrator  will  notify  the  State 
Governor  or  Head  of  a  State  agency 
designated  by  the  Governor  whether  or 
not  the  State  is  certified  as  a  quahfying 
State  as  defined  in  { 1946.2(b)  of  diis 
subpart,  or.  if  additional  information  or 
clarification  is  needed  to  make  the 
determination,  the  Administrator  will 
advise  the  State  Governor  or  head  of  a 
State  agency  of  the  additional 
information  or  clarification  needed. 
Upon  receipt  of  the  additional 
information  or  clarification  requested, 
the  Administrator  will  respond  within  IS 
days  from  the  date  of  receipt 


91944.4 

(a)  Administration  of  grants.  FmHA 
will  administer  the  program  in 
accordance  with  the  requirements  of  7 
CFR  Parts  3015  and  3016.  Any  State 
requesting  a  grant  must  comply  with  the 
provisions  of  those  regulations. 

(b)  Source  of  funds.  All  grants 
awarded  to  qualifying  States  will  be 
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made  from  appropriated  funds 

tt- II II.^.J  C Kl.1 —       A 


(iv)  Payment  of  administrative  costs.        Form  F&iHA  1940-ia  "Cancellation  of. 
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made  firom  appropriated  funds 
specifically  allotted  for  this  program.  A 
statement  of  the  amounts  appropriated, 
obligated,  and  remaining  available  for 
the  program  at  any  particular  time  will 
be  given  to  any  person  upon  request  to 
FmHA. 

(c)  Amount  of  grant.  A  grant  will  not 
exceed  50  percent  of  the  total  fiscal  year 
funds  that  a  qualifying  State  requires  to 
operate  find  administer  its  Agrictiltural 
Loan  Mediation  Program  which  has 
been  certified  by  the  Administrator  as 
meeting  the  requirements  of  S  1940.3  (a) 
(2)  (i)  through  (v)  of  this  subpart  In  no 
case  will  the  total  amount  of  a  grant 
exceed  $500,000  annually. 

(d)  Distribution  critena.  Gant  funds 
will  be  distributed  on  a  first-come,  first- 
served  basis  to  qualifying  States.  If, 
however,  when  funds  for  a  fiscal  year 
become  available,  there  are  not 
sufficient  funds  to  give  all  qualifying 
States  50  percent  of  their  justified 
estimated  expenses  for  the  fiscal  year, 
the  percentage  allocation  will  be 
reduced  so  as  to  give  all  States  the  same 
percentage  of  their  expenses.  If  after  the 
percentage  calculation  any  State's 
allocation  still  exceeds  $500,000,  that 
State's  share  will  be  further  reduced  to 
$500,000  and  the  remaining  States' 
shares  will  be  increased  by  the  same 
percentage. 

(e)  Eligibility  critena  for  amount  of 
grant  requested.  To  be  eligible  to  receive 
the  amount  of  grant  requested,  a  State 
must: 

(1)  Have  an  Agricultural  Loan 
Mediation  Program  that  has  been 
certified  by  the  Administrator  in 
accordance  with  S  1946.3  of  this  subpart 
which  certification  has  not  been 
withdrawn  in  accordance  with  S  1946.5 
(c)  of  this  subpart. 

(2)  Provide  evidence  to  justify  the 
estimated  costs  of  operating  and 
administering  the  State's  Agricultural 
Loan  Mediation  Program. 

(f)  Grant  purposes.  (1)  Grants  made 
under  this  subpart  will  be  used  solely 
for  the  operation  and  administration  of 
the  State's  Agricultural  Loan  Mediation 
Program.  There  is  no  other  authorized 
use  of  grant  funds.  Eligible  costs  are 
limited  to  those  allowable  under  7  CFR 
3016.22  that  are  reasonable  and 
necessary  to  carry  out  the  mission  of  the 
State's  Agricultural  Loan  Mediation 
Program  in  providing  mediation  services 
for  agricultural  produces  and  their 
creditors  within  the  State,  such  as: 

(i)  Salaries  of  professional,  technical, 
and  clerical  staffs; 

(ii)  Payment  of  necessary,  reasonable 
office  expenses  such  as  office  rental, 
office  utilities,  and  office  equipment 
rental: 

(iii)  Purchase  of  office  supplies; 


(iv)  Payment  of  administrative  costs, 
sudi  as  workers'  compensation,  liability 
insurance,  employer's  share  of  social 
security,  and  travel  that  is  necessary  to 
provide  mediation  serivces; 
(v)  Training  for  mediators; 
(vi)  Security  systems  necessary  to 
assure  confidentiality  of  mediation 
sessons. 
(2)  Grant  funds  may  not  be  used  for 
(i)  The  purchase  of  capital  assets,  real 
estate,  or  vehicles  or  repair  and 
maintenance  of  privately-owned 
property; 
(ii)  Political  activities; 
(iii)  Routine  adminstrative  activities 
not  allowable  under  OMB  Cost 
Principles. 

(g)  Application  processing.  (1)  FmHA 
will  have  60  days  fit>m  the  date  of 
certifying  a  State  as  a  qualifying  State  to 
review  the  State's  application  and 
supporting  information  for  a  grant  mail 
the  obligation  docimient  to  the 
responsible  State  Government  official 
for  signature,  to  obligate  funds,  and 
notify  the  State  of  approval  In  any  case 
where  additional  information/ 
clarification  is  needed  for  processing  a 
grant  application,  the  60-day  time  limit 
will  begin  on  the  date  the  additional 
information/clarification  is  received. 
FmHA  will  normally  notify  the  Governor 
or  Head  of  a  State  agency  within  15 
days  of  receipt  of  the  appUcation  for  a 
grant  if  informadon/clarification  is 
needed. 

(2)  A  State  requesting  a  matching 
grant  will  submit  to  the  Administrator 

(i)  Standard  Form  424.  "Federal 
Assistance."  The  application  form  can 
be  obtained  from  any  FmHA  office, 
(ii)  The  information  prescribed  in 
paragraph  (e)  (2)  of  this  section. 

(h)  Grant  approval.  (1)  The 
Administrator  will  notify  the  Governor 
or  Head  of  the  State  agency  designated 
by  the  Governor  of  grant  approval  by 
mailing,  on  the  obligation  date,  a  copy  of 
the  completed  Form  FmHA  1940-1. 
"Request  for  ObUgation  of  Funds".  The 
Form  FmHA  1940-1  will  indicate  that 
the  grant  is  subject  to  the  requirements 
of  7  CFR  Parts  3015  and  3016.  FmHA 
Instruction  1946-A,  and  will  cite  any 
special  grantee  conditions. 

(i)  ^nd  disbursement  or  grant 
termination  or  major  changes.  (1) 
Qualifying  State  approved  to  receive 
matching  grants  under  this  subpart  will 
receive  payment  in  accordance  with  7 
CFR  Parts  3015  and  3016. 

(2)  In  the  case  of  a  grant  reduction, 
termination  or  withdrawal  of 
certification,  in  accordance  with  S  1946.5 
(c)  of  this  subpart  or  major  changes  in 
the  scope  of  the  State's  Agricultrual 
Loan  Mediation  Program,  the 
Administrator,  or  designee,  wil  execute 


Form  FmHA  1940-ia  "Cancellation  of. 
U.S.  Treasury  Check  and/or 
Obligation."  to  stop  further 
disbursement  of  fimds  under  the  Grant 
Agreement 

(j)  Financial  management  systems 
and  reporting  requirements.  (1)  States 
receiving  grants  must  comply  with 
standards  for  the  financial  management 
and  reporting  and  program  performance 
reporting  found  in  7  CFR  Parts  3015  and 
3016. 

(2)  Qualifying  States  receiving 
matdting  grants  must  provide  to  the 
FmHA  State  Office  by  September  30  an 
annual  report  on: 

(i)  The  effectiveness  of  the  State's 
Agricultural  Loan  Mediation  Program. 

(ii)  Recommendations  for  improving 
the  delivery  of  mediation  services  to 
producers;  and 

(iii)  the  savings  to  the  State  as  a  result 
of  having  an  A^cultural  Loan 
Mediation  Program. 

FmHA  State  Offices  will  include  any 
comments  or  recommendations 
regarding  the  State's  Agricultural  Loan 
Mediation  Program  and  mail  the 
information  to  the  Administrator  no 
later  than  November  1. 

§1946.5    Monitoring  complianc*  and 
penalty  for  noA'^onipHanca. 

(a)  FinHA  Monitoring.  The  FmHA 
National  Office  Farmer  Programs 
Emergency  Designation  Staff  will 
monitor  compliance  of  the  State's 
Agricultural  Loan  Mediation  Program 
through  the  reports  received  in 
accordance  with  i  1946.4  (j)  of  this 
subpart,  through  information  received 
from  FmHA  field  offices  and  the  public 
and  through  on-site  visits  to  observe  the 
operation  and  administration  of  the 
program. 

(b)  Audit  The  qualifying  State  is 
subject  to  the  audit  requirements  of 
Parts  3015  and  3016  of  this  chapter.  An 
audit  report  will  be  submitted  to  the 
FmHA  Administrator  annually  or 
biennially  as  applicable  in  accordance 
witii  OMB  Circular  A-128  by  each 
qualifying  State  receiving  a  grant 

(c)  Penalty  for  non-compliance.  If  the 
administrator  determines  that  a  State's 
Agricultural  Loan  Mediation  Program 
does  not  meet  or  no  longer  meets  the 
requirements  set  out  in  9  1946.3(a)(2)  (i) 
through  (v)  of  this  subpart  for 
certification  or,  that  grant  funds  are  not 
being  used  only  for  the  operation  and 
administration  of  the  State's 
Agricultural  Loan  Medication  Program, 
the  FmHA  Administrator  is  authorized 
to  withdraw  the  certification  of  the 
program  and  terminate  additional  grant 
assistance  and/or  to  impose  any 
penalties  or  sanctions  established  in  7 
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CFR  Parts  3015  and  3016.  In  die  event 
that  the  penalty  for  non-compliance  is 
enforced,  the  FmHA  and  other  USOA 
agencies  will  cease  to  participate  in 
mediations  conducted  by  die  State 
Agricultural  Loan  Mediation  Program.  If 
the  penalty  for  noncomplilance  is 
enforced,  the  reason(8)  will  be  included 
in  a  letter  to  the  Governor  or  Head  of 
the  State  agency  akmg  with  appeal 
rights  under  Subpart  B  of  Part  1900  of 
this  chapter. 

S1MC.6   NondtocfMnatkm. 

The  provisions  of  7  CFR  Part  1901. 
Subpart  C  "Civil  Rights  Compliance 
Requirements."  7  CFR  Part  15. 
"Nondiscrimination  in  Federally- 
Assisted  Programs  of  the  Department  of 
Agriculture-Eflfectuation  of  Titie  VI  of 
the  Civil  Rights  Act  of  1964."  7  CFR  Part 
ISb  "Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  and  Activities 
Receiving  or  Benefitting  bom  Federal 
Financial  Assistance,"  and  45  CFR  Part 
90,  "Nondiscrimination  on  the  Basis  of 
Age  in  Programs  or  Activities  Receiving 
Federal  Financial  Assistance,"  apply  to 
activities  financed  by  grants  made  under 
this  subpart. 

$1946.7    Ewfconmant  raqulramema. 

Environmental  requirements  are  not 
appUcable  to  this  subpart. 

§.1»46J    IMegMonefMittwrtty. 

The  Administrator  hereby  delegates 
the  authority  for  processing  applications 
and  administering  grants  under  this 
subpart  to  the  Staff  Director,  Emergency 
Designation  Staff. 

§  1946.9-1M6.46    [ReservMl] 

S1946.S0   OMB  Central  numtar. 

The  collection  of  informaticm 
requirements  in  this  regulation  have 
been  governed  by  the  Office  of 
Management  and  Budget  and  assigned 
OMB  control  number  — 

Dated:  May  3, 186a 
Vance  L.  Oaik, 

Administrator,  Paimers  Home 

Administration. 

[FR  Doc.  88-10923  nied  5-13-88;  8:45  am] 
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7  CFR  Parts  1948, 1961, 1955 


aocncy:  Farmers  Home  Administration. 
USDA. 

action:  Proposed  rule. 

summary:  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
create  a  regulation  for  an  Intermediary 
Relending  Program  (IRP).  This  action  is 


needed  to  implement  the  provisions  of 
section  407  of  the  Healdi  and  Human 
Services  Act  of  1966  which  amended 
section  1323  of  the  Food  Security  Act  of 
196S.  The  intended  effect  of  this  action 
is  to  provide  regulations  for  making 
loans  to  nonprofit  public  Indian  and 
cooperative  entities  who  will  in  turn 
provide  financial  assistance  to  rural 
businesses  and  community  development 
projects  for  employment  opfMjrtunities 
as  well  as  provide  a  diversification  of 
the  economy  in  rural  areas  and  to 
service  the  IRP  loans  made  by  FmHA 
and  the  Rural  Development  Loan  Fund 
(RDLF)  loans  that  were  transferred  firom 
the  U.S.  Department  of  Health  and 
Human  Services  to  the  U.S.  Department 
of  Agriculture. 

The  Farmers  Home  Administration 
(FmHA)  pKqxMes  to  amend  various 
other  existing  regulations  to  add 
references  to  these  new  regulations  for 
making  IRP  loans  and  servicing  the  IRP 
and  RDLF  loans. 

DATE:  Written  comments  must  be 
received  on  or  before  June  15. 198& 
ADDRESSES:  Submit  written  comments, 
in  duplicate,  to  the  Office  of  the  Chief, 
Directives  and  Forms  Management 
Branch,  Farmers  Home  Administration. 
USDA,  Room  6346,  South  Agriculture 
Building.  14th  and  Independence 
Avenue,  SW.,  Washington,  DC  20250. 
All  written  comments  made  pursuant  to 
this  notice  will  be  available  for  public 
inspection  during  regular  working  hours 
at  the  above  address.  The  collection  of 
information  requirements  contained  in 
this  rule  have  been  submitted  to  OMB 
for  review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980. 
Submit  comments  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
Attention:  Desk  Officer  for  Farmers 
Home  Administration.  Washington.  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dwight  A.  Cannon,  Director,  Business 
and  Industry  Division,  Farmers  Home 
Administi-ation.  USDA,  Room  6321, 14tii 
and  Independence  Avenue.  SW.. 
Washington,  DC  20250,  Telephone  (202) 
475-4100. 

SUPPtEMBITARY  WTORMATKHi: 

Classification 

This  proposed  action  has  been 
reviewed  under  USDA  procedures 
established  in  Departmental  Regulation 
1512-1,  which  implements  Executive 
Order  12291  and  has  been  detennined  to 
be  non-major  since  the  annual  effect  on 
the  economy  is  less  Uian  $100  million 
and  there  will  be  no  significant  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  organixations. 


governmental  agencies  or  geo^aphic 
regions.  There  will  be  no  significant 
adverse  effects  on  competition, 
employment  investment,  productivity, 
innovation,  or  on  the  abiUty  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  mariiets. 

Intergovernmental  Review 

The  activities  covered  by  this 
proposed  rule  are  subject  to  the 
requirements  for  intergovernmental 
consultation  as  stated  in  FmHA 
Instruction  1940-),  "Intergovernmental 
Review  of  Farmers  Home 
Administration  Programs  and 
Activities."  The  proposed  programs  1948 
Subpart  C  and  1951  Subpart  R  are  not 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  at  this  time  since  they  are 
new  proposals. 

Environmental  Impact  Statement 

The  proposed  action  has  been 
reviewed  in  accordance  with  FmHA 
Instruction  1940-G,  "Environmental 
Program."  FmHA  has  determined  that 
this  proposed  action  does  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quahty  of  the  human 
environment  and  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969,  Pub.  L  gi-19a  an 
Environmental  Impact  Statement  is  not 
required. 

Discussion  of  Proposed  Rule 

Since  there  are  numerous  effects 
resulting  from  tins  action,  only  those 
regulations  affecting  the  public  will  be 
discussed  in  this  section.  Internal 
activities  and  administrative  functions 
of  the  Agency  will  not  be  discussed. 

Part  1998.  Subpart  C 

Section  1948.101    Introduction. 

This  section  describes  the  purpose  of 
the  program  which  provides  loans  from 
the  Farmers  Home  Administration 
(FmHA)  to  nonprofit  organizations, 
public,  Indian  and  cooperative  entities 
(intermediaries)  which  will  in  turn 
reloan  the  loan  funds  to  local  businesses 
(ultimate  recipients)  for  business 
facilities  and  community  development 
projects  in  rural  areas.  It  also  identifies 
the  Director,  Business  and  Industry 
Division,  as  the  focal  point  and  the 
contact  person  for  processing  activities. 

Section  1948.103    Eligibility 
requirements. 

This  section  prescribes  the  eligibility 
criteria  for  intermediaries  under  the 
provisions  of  this  program.  It  also 
requires  that  at  least  51  percent  of  the 
outstanding  interest  in  any  intermediary 
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or  ultimate  recipient  be  owned  by 
citizens  of  the  United  States  and 
requires  that  credit  is  not  otherwise 
available  at  reasonable  rates  and  terms. 

Section  1948.109    Loan  purposes. 

FmHA  loan  funds  must  be  used  for  the 
establishment  or  expansion  of  a 
business  and  must  create  new 
employment  opportunities.  This  section 
also  provides  guidelines  on  specific 
eligible  uses  of  FmHA-related  loan 
funds.  The  intermediary  is  to  certify  that 
the  FmHA-related  funds  under  its 
control  are  to  be  used  only  for  eligible 
purposes  as  defmed  by  the  guidelines  in 
this  section.  | 

Section  1948.110   Ineligible  assistance 
purposes. 

Specific  ineligible  assistance  purposes 
are  defined  in  this  section  including 
intermediaries'  administrative  costs, 
agricultural  production,  recreation, 
tourist  homes,  hotels,  motels,  charitable 
and  educational  institutions.  FmHA  loan 
funds  will  not  be  used  to  finance  more 
than  75  percent  of  the  total  project  cost 
of  any  ultimate  recipient. 

Section  1948.111    Terms  of  loans. 

This  section  provides  for  the  structure 
of  loan  repayment  terms  between  FmHA 
and  the  intermediary.  It  limits  the 
maximum  repayment  term  to  30  years. 

Section  1948.112    Interest  rates. 

This  section  identifies  the  interest 
rates  that  can  be  charged  by  FmHA  to 
the  intermediary  and  between  the 
intermediary  and  ultimate  recipients. 


Section  1948.113    Security. 

This  section  describes  the  type  of 
security  required  for  the  loan  and 
indicates  that  the  securitly  for  the  loan 
must  be  adequate.  FmHA  may  require 
additional  security  during  the  term  of  a  • 
loan. 

Section  1948. 114    Conflict  of  interest 

This  section  restricts  intermediaries 
from  participation  in  the  program  if 
there  is  an  appearance  of  a  conflict  of 
interest  between  the  intermediary  and 
the  ultimate  recipient  | 

Section  1948.116    Fees  and  charges. 

This  section  provides  guidelines  for 
fees  to  be  charged  by  FmHA  and 
intermediary  in  regard  to  their  financial 
assistance  under  the  administration  and 
execution  of  this  program. 

Section  1948.117    Other  regulatory 
requirements.  i 

This  section  provides  regulatory  ' 
requirements  dealing  with  the  following: 


(a)  Intergovernmental  consultation 
which  allows  for  State  and  local  offices 
to  review  proposals  to  be  funded  with 
FmHA  funds. 

(b)  Environmental  reviews  which  are 
subject  to  FmHA  histruction  J940-G. 

(C)  Equal  opportunity  and 
nondiscrimination  in  accordance  with 
Title  V  of  Pub.  L  93-495  and  refers  to 
FmHA  Instruction  1901,  Subpart  E.  as 
the  applicable  regulation  for  this 
program. 

Section  1948.118    Loan  agreements. 

The  loan  agreement  executed  by  the 
intermediary  and  FmHA  contains 
provisions  for  the  loan.  These  include: 
Amount  rates,  terms,  and  repayment  of 
the  loan,  late  charges,  disbursement 
procedures,  defaults,  FmHA  reporting 
requirements.  Forms  and  lending  policy 
of  the  intermediary  are  also  discussed. 

Section  1948.122-1948.124 
Applications,  filing,  processing  and 
evaluation. 

Specific  information  and  FmHA  forms 
to  be  used  in  the  application  are 
identified  in  this  section  of  the 
regulations. 

Loan  applications  will  be  filed  with 
the  FmHA  National  Office,  Director, 
Business  and  Industry  Division, 
Washington,  DC.  Intermediaries  must 
file  a  complete  application  in  one 
package.  AppUcations  will  be 
considered  in  the  order  received. 
However,  priority  consideration  may  be 
given  intermediaries  who  provide  more 
assistance  to  low-income  persons  and 
farm  famiUes  or  involve  more  funds 
from  other  sources.  Complete 
applications  will  be  processed  within  a 
60-day  timeframe. 

The  FmHA  Administrator  or  designee 
will  evaluate  the  application  and  make  a 
determination  whether  the  proposed 
loan  compUes  %vith  all  applicable 
statutes  and  regulations.  If  FmHA  is 
able  to  provide  the  loan,  it  will  provide 
the  intermediary  a  letter  of  conditions 
Usting  all  requirements  for  such  loan.  If 
FmHA  determines  it  is  unable  to  provide 
the  loan,  the  proposed  intermediary  will 
be  informed  in  writing. 

Section  1948.128   Request  to  make 
loans  to  ultimate  recipients. 

No  commitment  of  loan  funds  to  an 
ultimate  recipient  may  be  made  by  the 
intermediary  until  an  affirmative 
decision  is  rendered  by  FmHA  to  make 
a  loan  to  an  ultimate  recipient 
Information  to  be  included  in  a  request 
for  FmHA  approval  is  discussed. 

Section  1948.130   Non-Federal  funds. 

When  FmHA-derived  loan  funds 
(Federal  funds)  have  been  utiUzed  by 


the  intermediary  to  the  ultimate 
recipient  and  new  ultimate  recipients 
are  subsequently  financed  from  the 
revolving  loan  fund  (non-Federal  funds) 
of  the  intermediary,  these  regulations 
will  not  be  imposed  upon  the  ultimate 
recipient 

Section  1948.143    Appeals. 

This  section  provides  guidelines  on 
the  appeal  rights  of  intermediaries  due 
to  an  adverse  decision  by  FmHA.  • 

Section  1948.148   Exception  authority. 

The  Administrator  may  in  individual 
cases  and  under  certain  circumstances 
grant  exceptions  to  requirements  of  this 
subpart 

Section  1948149    Exhibits. 

This  section  provides  for  three 
exhibits  to  the  regulations.  These 
include  names  and  numbers  for  forms  in 
a  loan  docket,  a  suggested  Loan 
Agreement,  and  a  suggested  Promissory 
Note. 

Part  1951,  Subpart  F 

The  Intermediary  Relending  Program 
(IRP)  is  added  to  the  list  of  programs 
that  are  excepted  from  FmHA's 
graduation  review  requirements.  Part 
1951.  Subpart  R. 

Section  1951.851    Introduction. 

This  section  describes  the  purpose  of 
the  regulation,  which  is  to  service  the 
IRP  loans  and  those  Rural  Development 
Loan  Fund  (RDLF)  loans  that  were 
previously  approved  and  serviced  by  the 
Secretary  of  the  U.S.  Department  of 
Health  and  Human  Services  under  45 
CFR  Part  1076.  It  also  identifies  the 
Director,  Business  and  Industry 
Division,  as  the  focal  point  and  the 
contact  for  loan  servicing  activities 
within  the  U.S.  Department  of 
Agriculture. 

Section  1951.854    Ineligible  assistance 
purposes. 

This  section  provides  a  listing  and 
discussion  of  ineligible  purposes  for 
which  FmHA  loan  funds  may  not  be 
used  by  the  intermediary.  These  include: 

(a)  Charitable  and  educational 
institutions,  churches,  organizations 
affiUated  with  or  sponsored  by 
churches,  and  fraternal  organizations. 

(b)  For  relending  in  a  city  with  a 
population  of  twenth-five  thousand  or 
more  as  determined  by  the  latest 
decennial  census. 

(c)  For  any  line  of  credit. 

This  section  also  provides  ineligible 
purposes  for  loans  to  ultimate  recipients* 
(a)  Agricultural  production. 
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(b)  For  financing  community  antenna 
television  services  or  facilities. 

(c)  For  any  legitimate  business 
activity  when  more  than  10  percent  of 
the  annual  gross  revenue  is  derived  from 
legalized  gambling  activity. 

(d)  For  any  illegal  activity. 

•(e)  For  any  hotels,  motels,  tourist 
homes,  or  convention  centers. 

(f)  For  any  tourist  recreation,  or 
amusement  centers. 

Section  1951.859    Terms  of  loans. 

This  section  provides  that  no  loans 
shall  be  extended  for  a  period  exceeding 
30  years  and  the  terms  of  loan 
repayment  will  be  those  stipulated  in 
the  loan  agreement  and/or  promissory 
note. 

Section  1951.860    Interest  on  loans, 
allowable  costs. 

:This  section  identifies  the  interest 
rates  that  can  be  charged  by  FmHA  to 
the  intermediary  and  between  the 
intermediary  and  ultimate  recipients, 
and  sets  forth  the  use  of  interest  on 
loans,  premiums  earned  on  guarantees 
and  investment  or  interest  income. 

Section  1951.^6    Security. 

This  section  describes  the  type  of 
security  required. 

Section  1951.867    Conflict  of  interest. 

This  section  restricts  intermediaries 
fi*om  participation  in  the  program  when 
FmHA  determines  there  is  an 
appearance  of  a  conflict  of  interest 
between  the  intermediary  and  the 
ultimate  recipient 

Section  1951.872    Other  regulatory 
requirements. 

The  section  provides  regulatory 
requirements  dealing  with  the  following: 

(a)  Intergovernmental  consultation 
which  allows  for  State  and  local  offices 
to  review  proposals  to  be  funded  with 
FmHA  fimds. 

(b)  Environmental  reviews  which  are 
subject  to  FmHA  Instruction  1940-0. 

(c)  Equal  opportunity  and 
nondiscrimination  in  accordance  with 
Title  V  of  Pub.  L  93-495  and  refers  to 
FmHA  Instruction  1901.  Subpart  E.  as 
the  applicable  regulation  for  this 
program. 

Section  1951.877   Loan  agreements. 

The  loan  agreement  executed  by  the 
intermediary  and  FmHA  contains 
provisions  and  servicing  activities  for 
the  loaiL  These  include:  Amount  rates, 
terms  and  repayment  of  the  loan,  late 
charges,  disbursement  procedures, 
defaults.  FmHA  reporting  requirements. 
Forms  and  lending  policy  of  the 
intermediary  are  also  discussed. 
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Section  1951.882   Non-Federal  funds. 

This  section  provides  that  FtnHA  will 
exempt  the  intermediary  from  the 
requirements  of  the  regulation  on 
Federal  funds  when  the  intermediary 
has  provided  assistance  to  the  ultimate 
recipients  in  an  amount  equal  to  the 
financial  assistance  the  borrower  has 
received  from  FmHA. 

Section  1951.896   Appeals. 

This  section  provides  guidelines  on 
the  appeal  rights  of  intermediaries  and 
ultimate  recipients  due  to  an  adverse 
appealable  decision  by  FmHA. 

Section  1951.897   Exception  authority. 

The  Administrator  may  in  individual 
cases  and  under  certain  circimistances 
grant  exceptions  to  requirements  of  this 
subpart. 

Part  1955.    Subpart  A 

The  application  of  FmHA's  regulation 
on  liquidation  of  loans  to  the  Rural 
Development  Loan  Fund  program  is 
clarified. 

Part  1955,    Subpart  B 

The  application  of  FmHA's  regulation 
on  management  of  inventory  property  to 
the  Rural  Development  Loan  Fund 
program  is  clarified. 

Part  1955,    Subpart  C 

The  application  of  FmHA's  regulation 
on  disposal  of  inventory  property  to  the 
Rural  Development  Loan  Fund  is 
clarified. 

List  of  Subjects 

7  CFR  Part  1948 

Credit  Business  and  industry. 
Economic  development 

7  CFR  Part  1951 

Loan  programs,  Agriculture.  Rural 
areas. 

7  CFR  Part  1955 

Foreclosure.  Government  acquired 
property.  Government  property 
management.  Sale  of  Government 
acquired  property,  Surplus  Government 
property. 

Accordingly.  Title  7.  Chapter  XVIII.  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  1948— RURAL  DEVELOPMENT 

1.  The  authority  citation  for  Part  1948 
is  added  to  read  as  follows: 

Authority:  7  U.S.C.  1932  note;  5  U.S.C.  301;  7 
CFR  2.23;  7  CFR  2.70. 

>    2.  Part  1948  is  amended  by  adding 
Subpart  C  to  read  as  follows: 


SubfMrt  C— toitaniiMlsry  fMsnding 
I  (IRP) 


Sec 

1948.101  Introduction. 

1948.102  Definitions  and  abbreviations. 

1948.103  Eligibility  requiremenU. 
1948.104-1948.108    {Reserved] 

1948.109  Loan  purposes. 

1948.110  Ineligible  loan  purposes. 

1948.111  Terms  of  loans  to  intennediaries. 

1048.112  Interest  rates. 

1948.113  Security. 

1948.114  Conflict  of  interest 

1948.115  Post  award  requirements. 

1948.116  Fees  and  charges. 

1948.117  Other  regulatory  requirements. 

1948.118  Loan  agreements  between  FmHA 
and  the  intermediary. 

1948.119-1948.121    [Reserved] 

1948.122  Application. 

1948.123  Filing  and  processing  applications 
for  loans. 

1948.124  FmHA  evaluation  of  appUcation. 

1948.125  Loan  approval  and  obligating 
funds. 

1948.126  Loan  closing. 

1948.127  [Reserved] 

1948128    Requests  to  make  loans  to  ultimate 

recipients. 
194&129    [Reserved] 
1948.130    Non-Federal  funds. 
1948.131-1948.137    [Reserved] 
1948.138    Office  of  Inspector  Genera!  and 

Office  of  General  Counsel  referrals. 
1948.139-1948.142    [Reserved] 
1948.143    Appeals. 
1948.144-1948.147    [Reserved] 

1948.148  Exception  authority. 

1948.149  Exhibito. 

1948.150  OMB  Control  Number. 

Exhibit  I  to  Subpart  C — Intennediary 
Relending  Program — Promissory  Note. 

Exhibit  II  to  Subpart  C — Intennediary 
Relending  Program — Loan  Agreement. 

Exhibit  m  to  Subpart  C— Fonns  and 
Documents  Found  in  Loan  Docket. 

Subpart  C— Intennediary  Relending 
Program  (IRP) 

S  1948.101    Introduction. 

(a)  This  subpart  contains  regulations 
for  loans  made  by  the  Farmers  Home 
Administration  (FmHA]  to  eligible 
intermediaries  and  applies  to  borrowers 
and  other  parties  involved  in  making 
such  loans.  The  provisions  of  this 
subpart  supersede  confUcting  provisions 
of  any  other  subpart.  The  servicing  and 
liquidation  of  such  loans  will  be  in 
accordance  with  Subpart  R  of  Part  1951 
of  this  chapter. 

(b)  The  purpose  of  the  program  is  to 
finance  business  facilities  and 
community  development  projects  in 
rural  areas.  This  piupose  is  achieved 
through  lotins  made  by  FmHA  to 
intermediaries  that  establish  programs 
for  the  piupose  of  providing  loans, 
guarantees,  and  other  technical  and 
financial  assistance  to  ultimate 
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recipients  for  business  facilities  and 
community  development  in  a  rural  area. 
It  is  anticipated  that  businesses  assisted 
through  this  program  will,  to  the 
maxiumum  extent  practicable,  use  farm 
labor  and  products  as  well  as  provide 
services  to  the  farm  community. 

(c)  The  loan  program  is  administered 
by  the  FmHA  National  Office.  The 
Director,  Business  and  Industry        j 
Division,  is  the  point  of  contact  for  ' 
processing  activities  unless  otherwise 
delegated  by  the  Administrator. 

§194«.102    Definition*  and  abbreviations. 

(a)  General  definitions.  The  following 
deBnitions  are  applicable  to  the  terms 
used  in  this  subpart. 

(1)  Applicant.  The  intermediary 
applying  to  FmHA  for  loan  funds  for 
relending  to  ultimate  recipients  for 
business  facilities  and  community    I 
development  in  a  rural  area.  I 

(2)  Debtor.  The  intermediary  which 
obtained  a  loan  from  FmHA  for  the 
purpose  of  relending  funds  to  eligible 
ultimate  recipients  and  where  an 
intermediary  defaults  on  this  loan  and 
FmHA  has  to  take  over  the  servicing  of 
its  loans.  Where  the  ultimate  recipient 
defaults  on  its  contractual  arrangement 
entered  into  with  the  intermediary,  the 
ultimate  recipient  shall  be  defined  as  the 
"debtor." 

(3)  Intermediary  (Borrower).  The 
entity  receiving  FmHA  loan  funds  for 
relending  to  ultimate  recipients  pursuant 
to  FmHA  requirements  found  in 

9  194&103. 

(4)  Letter  of  Conditions.  FmHA's  letter 
of  proposed  terms  and  conditions  to  the 
intermediary  which  when  accepted  by 
the  intermediary  provides  the  binding 
conditions  under  which  FmHA  will 
make  a  loan  to  the  intermediary. 

(5)  Loan  Agreement.  The  signed 
agreement  between  FmHA  and  the 
intermediary  setting  forth  the  terms  and 
conditions  of  the  loan. 

(6)  Low-income.  The  level  of  income 
of  a  person  or  family  which  is  at  or 
below  the  Poverty  Guidelines  as  defined 
in  Section  673(2]  of  the  Community 
Services  Block  Grant  Act  (42  U.S.C. 
9902(2)). 

(7)  Market  value.  The  most  probable 
price  which  property  should  bring,  as  of 
a  specific  date  in  a  competitive  and 
open  market  assuming  the  buyer  and 
seller  are  prudent  and  knowledgeable, 
and  the  price  is  not  affected  by  undue 
stimulus  such  as  forced  sale  or  loan 
interest  subsidy. 

(8)  Principals  of  intermediary.  . 
Includes  members,  officers,  directors, 
entities,  and  other  entities  directly 
involved  in  the  operation  and 
management  of  an  intermediary 
organization. 


(9)  Ultimate  recipient  The  entity  or 
individual  receiving  financial  assistance 
from  the  intermediary. 

(10)  Rural  area.  Includes  all  territory 
of  a  State  that  is  not  within  the  outer 
boundary  of  any  city  having  a 
population  of  twenty-five  thousand  or 
more. 

(11)  State.  Any  of  the  fifty  States,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  of  the  United  States, 
Guam.  American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

(12)  Technical  assistance  or  service. 
Technical  assistance  or  service  is  any 
function  unreimbursed  by  FmHA 
performed  by  the  intermediary  for  the 
benefit  of  the  ultimate  recipient. 

(13)  Working  capital.  The  excess  of 
current  assets  over  current  liabilities.  It 
identifies  the  liquid  portion  of  total 
enterprise  capital  which  constitutes  a 
margin  or  buffer  for  meeting  obligations 
within  the  ordinary  operating  cycle  of 
the  business. 

(14)  Intermediary  Relending  Program 
(IRPJ.  A  program  operated  by  an 
intermecUary  whereby  the  intermediary 
uses  loan  fxmds  received  from  FmHA, 
along  with  any  other  available  funds,  to 
make  loans  to  ultimate  recipients. 
Relending  programs  will  normally 
establish  revolving  funds  so  that  income 
from  loans  made  to  ultimate  recipients, 
in  excess  of  necessary  operating 
expenses  and  debt  payments,  will  be 
used  to  make  additional  loans  to 
ultimate  recipients. 

(b)  Abbreviations.  The  following 
abbreviations  are  applicable  to  this 
subpart: 

(1)  B^/— Business  and  Industry 

(2)  FmHA — Fanners  Home 
Administration 

(3)  /AP— Intermediary  Relending 
Program 

(4)  OCC— Office  of  the  General 
Counsel 

(5)  O/G— Office  of  Inspector  General 

(6)  RDLF—Rvial  Development  Loan 
Fund 

(7)  USDA—VniteA  States  Department 
of  Agriculture 

§1MS.103    EHgibiHty  requirements. 

(a)  The  intermediaries  which  may 
receive  FmHA  loan  funds  for  relending 
to  ultimate  recipients  are: 

(1)  Community-based  organization.  A 
private  nonprofit  organization  that 
serves  a  local  community  and  that  has  a 
governing  body  of  which  at  least  51 
percent  of  the  members  are  residents  of 
that  community. 

(2)  Community  develc^ment 
corporation.  Any  nonprofit  organization 
responsible  to  residents  of  the  area  it 
serves  and  any  organization  more  than 


51  percent  of  which  is  owned  by  such  an 
orgianization,  or  otherwise  controlled  by 
such  an  organization,  or  designated  by 
such  an  organization  for  the  purpose  of 
this  subpart. 

(3)  Public  agency.  Any  State  or  local 
government,  or  any  branch  or  agency  of 
such  government  having  the  authority  to 
act  on  behalf  of  that  government, 
borrow  funds,  and  engage  in  activities 
eligible  for  funding  under  this  subpart. 

(4)  Indian  groups.  An  Indian  tribe  on  a 
Federal  or  State  reservation  or  other 
federally  recognized  tribal  group. 

(5)  Cooperative.  An  incorporated  or 
unincorporated  association,  at  least  51 
percent  of  whose  members  are  rural 
residents,  whose  members  have  one 
vote  each,  and  which  conducts,  for  the 
mutual  benefit  of  its  members,  such 
operations  as  producing,  pim:hasing, 
marketing,  processing  or  other  activities 
aimed  at  improving  the  income  of  its 
members  as  producers  or  their 
purchasing  power  as  consumers. 

(b)  The  intermediary  must: 

(1)  Demonsti-ate  to  FmHA's 
satisfaction  that  it  has  equity  in  an 
amount  equal  to  not  less  than  ten 
percent  (10%)  of  the  financial  assistance 
provided  to  the  intermediary  by  FmHA 
in  the  form  of  loan  assistance. 

(2)  Have  written  approval  by  the 
Govemor(s)  of  the  State(s)  in  which  the 
intermediary  intends  to  operate  to 
administer  a  revolving  loan  program  as 
provided  for  in  this  subpart. 

(3)  Be  fully  bonded  against  losses 
occurring  from  theft  fraud, 
nonperformance,  etc. 

(4)  Have  the  legal  authority  necessary 
for  carrying  out  the  proposed  loan 
purposes  and  for  obtaining,  giving 
security  for.  and  repaying  the  proposed 
loan. 

(5)  Have  a  proven  record  of 
successfully  assisting  rural  business  and 
industry.  Such  record  will  normally 
consist  of: 

(i)  Recent  experience  in  loanmaking 
and  servicing  for  loans  that  are  similar 
in  nature  to  this  program; 

(ii)  A  delinquency  rate  acceptable  to 
FmHA  on  the  loans  in  the  intermediary's 
portfolio; 

(iii)  A  background  and  expertise  of 
the  intermediary's  staff  that  will  be 
making  and  servicing  the  portfolio 
acceptable  to  FmHA;  and 

(iv)  Capitalization  of  the  intermediary 
(for  making  such  loans]  acceptable  to 
FmHA. 

(c)  No  loans  will  be  extended  to  an 
intermediary  unless: 

(1)  There  is  adequate  assurance  of 
repayment  of  the  loan  based  on  the 
'   fiscal  and  managerial  capabilities  of  the 
applicant 
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(2)  The  loan  is  not  otherwise  available 
on  reasonable  (i.e.,  usual  and 
customary)  rates  and  terms  from  private 
sources  or  other  Federal,  State  or  local 
programs.  The  intermediary  and  each 
ultimate  recipient  must  bertify  in  writing 
and  FmHA  shall  determine  and 
document  that  the  ultimate  recipient  is 
unable  to  finance  the  proposed  project 
bom  their  own  resources  or  through 
commercial  credit  or  other  Federal. 
State  or  local  programs  at  reasonable 
rates  and  terms. 

(3)  The  amount  of  the  loan,  together 
with  other  funds  available,  is  adequate 
to  assure  completion  of  the  project  or 
achieve  the  purposes  for  which  the  loan 
is  made. 

(4)  The  total  amount  of  FmHA  loan 
funds  requested  by  the  intermediary 
plus  the  outstanding  balance  of  existing 
FmHA  loan(8)  will  not  exceed  $3,000,000 
per  intermediary. 

(d)  At  least  51  percent  of  the 
outstanding  interest  in  any  intermediary 
and  ultimate  recipient  must  have 
membership  or  be  owned  by  those  who 
are  either  citizens  of  the  United  States 
or  reside  in  the  United  States  affer  being 
legally  admitted  for  permanent 
residence. 

§194«.104tlirough  1948.108    [Reserved] 

§  1948.109    Loan  purposes. 

(a)  Intermediaries.  FmHA  loan  funds 
will  be  used  by  the  intermediary  to 
provide  loans  and  other  technical  cmd 
financial  assistance  to  ultimate 
recipients  in  accordance  with  paragraph 
(b)  of  this  section.  Prior  to  receiving 
FmHA's  concurrence  to  make  a  loan  to 
an  ultimate  recipient  the  intermediary 
must  certify  to  FmHA  that  any 
assistance  to  the  ultimate  recipient 
involving  FmHA-related  funds,  complies 
with  the  criteria  in  this  section  and 

S  1948.110  of  this  subpart. 

(b)  Ultimate  recipients.  (1)  Financial 
assistance  from  the  intermediary  to  the 
ultimate  recipient  must  be  for  the 
establishment  of  new  businesses  and/or 
the  expansion  of  existing  businesses, 
creation  of  employment  opportunities 
and/or  saving  existing  jobs. 
Additionally,  the  ultimate  recipients 
must: 

(i)  Meet  the  objective  and  purpose  of 
the  program  as  described  in 
S  194&101(b]  of  this  subpart 

(ii)  To  the  maximum  extent  possible 
use  labor  of  low-income  persons,  farm 
families,  and  displaced  farm  families 
heeding  additional  income  to 
supplement  their  farming  operations, 
and 

(iii)  To  the  maximum  extent  possible 
be  innovative  in  providing  services  and/ 
or  products  for  the  public. 
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(2)  Financial  assistance  involving 
FmHA  loan  funds  from  the  intermediary 
to  the  ultimate  recipient  may  include  but 
not  be  limited  to: 

(i)  Business  acquisitions,  construction, 
conversion,  enlargement,  repair, 
modernization,  or  development  cost. 

(ii)  Purchasing  and  development  of 
land,  easements,  rights-of-way,  building, 
facilities,  leases,  or  materials. 

(iii)  Purchasing  of  equipment 
leasehold  improvements,  machinery  or 
supplies. 

(iv)  Pollution  control  and  abatement. 

(v)  Transportation  services  incidental 
to  business  development 

(iv)  Startup  operating  costs  and 
woridng  capital. 

(vii)  Interest  (including  interest  on 
interim  financing)  during  the  period 
before  the  facility  becomes  income 
producing,  but  not  to  exceed  3  years. 

(viii)  Feasibility  studies. 

(ix)  Reasonable  fees  and  charges  only 
as  specifically  listed  in  this 
subparagraph.  Authorized  fees  include 
loan  packaging  fees,  environmental  data 
collection  fees,  and  other  professional 
fees  rendered  by  professionals  generally 
licensed  by  individual  State  or 
accreditation  associations,  such  as 
Engineers.  Architects,  Lawyers, 
Accountants,  and  Appraisers.  'The 
amount  of  fee  will  be  what  is  reasonable 
and  customary  in  the  communitj>'  or 
region  where  the  project  is  located.  Any 
such  fees  are  to  be  fully  documented 
and  justified  as  outlined  in  §  1948.116(b) 
of  this  subpart 

(x)  Aquaculture  including 
conservation,  development  and 
utilization  of  water  for  aquaculture. 
Aquacultiu^  means  the  culture  or 
husbandry  of  aquatic  animals  or  plants 
by  private  industry  for  commercial 
purposes  including  the  culture  and 
growing  of  fish  by  private  industry  for 
the  purpose  of  granting  or  augmenting 
publicly-owned  or  regulated  stocks  of 
fish. 

$1948.110    InsHgiMeloanpurpoees. 

(a)  Intermediaries.  FmHA  loans  may 
not  be  used  by  the  intermediary: 

(1)  For  payment  of  the  intermediary's 
own  administrative  costs  or  expenses 
for  providing  technical  service  to 
idtimate  recipients. 

(2)  To  purchase  goods  or  services  or 
render  assistance  in  excess  of  what  is 
needed  to  accomplish  the  purpose  of  the 
ultimate  recipient's  project 

(3)  For  distribution  or  payment  to  the 
owner,  partners,  shareholders,  or 
beneficiaries  of  the  ultimate  recipient  or 
members  of  their  families  when  such 
persons  will  retain  any  portion  of  thefr 
equity  in  the  ultimate  recipient 


(4)  For  charitable  and  educational 
institutions,  churches,  organizations  ' 
affiUated  with  or  sponsored  by 
churches,  and  fraternal  organizations. 

(5)  For  assistance  to  government 
employees,  military  personnel,  or 
principals  or  employees  of  the 
intermediary  who  are  directors,  officers 
or  have  major  ownership  (20  percent  or 
more)  in  the  ultimate  recipient. 

(6)  For  relending  in  a  city  with  a 
population  of  twenty-five  diousand  or 
more  as  determined  by  the  latest 
decennial  census. 

(7)  For  a  loan  to  an  ultimate  recipient 
which  has  applied  or  received  a  loan 
from  another  intermediary  unless  FmHA 
provides  prior  written  approval  for  such 
loan. 

(8)  For  any  line  of  credit 

(9)  To  finance  more  than  75  percent  of 
the  total  cost  of  a  project  by  the  ultimate 
recipient  The  total  amount  of  FmHA 
loan  funds  requested  by  the  ultimate 
recipient  plus  the  outstanding  balance  of 
any  existing  FmHA  loan(s)  will  not 
exceed  $150,000.  Other  loans,  grants, 
and/or  intermediary  or  ultimate 
recipient  contributions  or  funds  from 
other  sources  must  be  used  to  make  up 
the  difference  between  the  total  cost 
and  the  assistance  provided  by  FmHA. 

(b)  Ultimate  recipients.  Ultimate 
recipients  may  not  use  assistance 
received  from  intermediaries  involving 
FmHA  funds: 

(1)  For  agricultural  production,  which 
means  the  cultivation,  production 
(growing),  harvesting,  either  directiy  or 
through  integrated  operations,  of 
agricijdtural  products  (crops,  animals, 
birds  and  marine  life,  either  for  fiber  or 
food  for  human  consumption,  and 
disposal  or  marketing  thereof,  the 
raising,  housing,  feechng,  breeding, 
hatching,  control  and/or  management  of 
farm  and  domestic  animals).  Exceptions 
to  this  definition  are: 

(i)  Aquaculture  as  identified  under 
eligible  purposes. 

(ii)  Commercial  nurseries  prini9rily 
engaged  in  the  production  of  ornamental 
plants  and  trees  and  other  nursery 
products  such  as  bulbs,  florists'  greens, 
flowers,  shrubbery,  flower  and 
vegetable  seeds,  sod,  the  growing  of 
vegetables  from  seed  to  the  transplant 
stage. 

(iii)  Forestry,  which  includes 
establishments  primarily  engaged  in  the 
operation  of  timber  tracts,  tree  farms, 
forest  nurseries,  and  related  activities 
such  as  reforestation. 

(iv)  Financial  assistance  for  livestock 
and  poultry  processing  as  identified 
under  eligible  purposes. 

(v)  The  growing  of  mushrooms  or 
hydroponics. 
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(2)  For  the  transfer  of  ownership 
unless  the  loan  will  keep  the  business 
from  closing,  or  prevent  the  loss  of 
employment  opportunities  in  the  area,  or 
provide  expanded  job  opportunities. 

(3)  For  community  antenna  television 
services  or  facilities. 

(4)  Fat  any  legitimate  business 
activity  when  more  than  10  percent  of 
the  annual  gross  revenue  is  derived  from 
legalized  gambling  activity. 

(5)  For  any  illegal  activity. 

(6)  For  any  otherwise  eligible  project 
that  is  in  violation  of  etlber  •  Fedeiat 
State  or  local  environmental  protection 
law  or  regulation  or  an  enforceable  land 
use  restriction  unless  the  financial 
assistance  required  will  result  in  ctiring 
or  removing  the  violation. 

(7)  For  any  hotels,  motels,  tourist 
homes,  or  convention  centers. 

(8)  For  any  tourist,  recreation,  or 
amusement  centers. 

§194«.111    Twnwoflowwto 

(a)  No  loans  to  intermediaries  shall  be 
extended  for  a  period  exceeding  30 
years.  Principal  payments  on  these  loans 
will  be  mde  at  least  annually.  The 
initial  principal  payment  may  be 
deferred  (during  the  period  before  the 
facility  becomes  income  producing)  by 
FmHA,  but  not  more  tha»  3  yciwr. 

(b)  The  terms  of  loan  repayment  to 
intermediaries  will  be  those  stipulated 
in  the  loan  agreement  and/or 
promissory  note,  as  agreed  to  and 
executed  by  FmHA  and  intenaediaries. 


§1»4t.112    biterest  nrtM. 

(a)  Loans  made  by  FmHA  pursuant  to 
this  subpart  shall  bear  interest  at  a  fixed 
rate  of  one  percent  (1%)  per  annum  over 
the  term  of  the  loan. 

(b)  Interest  rates  charged  by 
intermediaries  to  ultimate  recipients 
shall  be  negotiated  by  those  parties. 
Intermediaries  are  encouraged  to  make 
loans  at  the  lowest  pos^ble  tala,  taking 
into  account  the  cost  of  the  loan  ftmds  to 
the  intennediary  and  the  cost  of 
administering  the  loan  portfolio. 

(c)  Interest  income,  service  fees,  and 
other  authorized  financing  changes 
received  by  intermediaries  operating 
relending  programs  may  be  used  to  pay 
for  the  costs  of  administering  the  IRP, 
the  provision  of  technical  assistance  to 
borrowers,  the  absorption  of  bad  debts 
associated  with  IRP  loans,  and 
repayment  of  debt.  Proposed  budgets  to 
cover  the  administrative  costs  of 
intermediaries  must  be  submitted 
annually  to  FmHA.  AU  proceeds  im 
excess  of  those  needed  to  cover 
authorized  expenses,  as  described 
above,  must  revolve  back  into  the  IRP 


and  be  available  for  relending  to  eligible 
ultimate  recipients. 

§1948.113    SMurfly. 

(a)  Loans  to  intermediaries.  Unless 
otherwise  approved  by  FmHA.  security 
for  the  FmHA  loan  will  be  separate  and 
apart  from  security  for  other  loans  for 
which  the  intermediary  is  either  maker 
or  payee.  All  loans  to  intermediaries 
will  be  adequately  secured.  Security  for 
such  loans  may  include  but  is  not 
limited  to: 

(1)  Any  realty,  personalty,  or 
intangibles  capable  of  being  mortgaged, 
pledged,  or  otherwise  encumbered  by 
the  intermediary  in  favor  of  FmHA;  and 

(2)  Any  realty,  personalty,  or 
intangibles  capable  of  being  mortgaged, 
pledged,  or  otherwise  encumbered  by  an 
ultimate  recipient  in  favor  of  FmHA. 

(b)  Loans  from  intermediaries  to 
ultimate  recipients.  Security 
requirements  for  loans  from 
intermediaries  to  ultimate  recipients  will 
be  negotiated  between  the 
intermediaries  and  ultimate  recipients. 
FmHA  concurrence  is  required  only 
when  security  for  the  loan  from  the 
intermediary  to  the  ultimate  recipient 
will  also  serve  as  security  for  the  FmHA 
loan. 

(c)  Additional  security.  The  FmHA 
may  require  additional  security  at  any 
time  during  the  term  of  a  loan  to  an 
intennediary  if,  after  review  and 
monitoring,  an  assessment  indicates  the 
need  for  such  security. 

(d)  Appraisals  for  security  for  all 
loans  to  intermediaries  and  for  loans  to 
ultimate  recipients  serving  as  security 
for  loans  to  intermediaries.  Real 
property  serving  as  security  will  be 
appraised  by  a  quahfied  appraiser.  For 
all  other  types  of  property,  a  valuation 
shall  be  made  using  any  recognized, 
standard  technique  (including  standard 
reference  manuals),  and  this  valuation 
shall  be  described  in  the  loan  file. 

§1948.114    Conflict  of  Interest 

The  intermediary  will,  for  each 
proposed  loan  to  an  ultimate  recipient, 
inform  FmHA  in  writing  and  furnish 
such  additional  evidence  as  FmHA 
requests  as  to  whether  and  the  extent  to 
which  the  intermediary  or  its  principal 
officers  (including  immediate  family) 
hold  any  legal  or  financial  interest  or 
influence  in  the  ultimate  recipient  or  the 
ultimate  recipient  or  any  of  its  principal 
officers  (including  immediate  family] 
holds  any  legal  or  financial  interest  or 
influence  in  the  intermediary.  FmHA 
shall  determine  whether  such 
.    ownership,  influence  or  financial 
interest  is  sufficient  to  create  a  potential 
conflict  of  interest  In  the  event  FmHA 
determines  there  is  a  conflict  of  interest 


the  intermediary's  assistance  to  the 
ultimate  recipient  will  not  be  approved 
until  such  conflict  is  eliminated. 

§1948.115    Post  award  rsqutrsmsnts. 

(a)  Intermediaries  receiving  loans 
under  this  program  shall  be  governed  by 
these  regulations,  the  Loan  Agreement 
the  approved  work  plan,  security 
interests,  and  any  other  conditions 
which  the  FmHA  may  impose  in 
awarding  a  loan.  Prior  to  making  a  loan 
commidnent  to  an  ultimate  recipient,  the 
intermediary  must  receive  FmHA's 
concurrence  in  the  proposed  use  of  loan 
funds  outlined  in  i  1948.128  of  this 
subpart 

(b)  Unless  otherwise  specifically 
agreed  to  in  writing  by  the  FmHA. 
disbursed  loan  proceeds  and  any 
interest  thereon  not  immediately  needed 
by  the  intermediary  for  an  ultimate 
recipient  should  be  deposited  in  an 
interest  bearing  account  or  time  deposit 
in  a  bank  or  other  financial  institution 
which  will  be  covered  by  a  form  of 
federal  deposit  insurance.  Any  Interest 
or  income  earned  as  a  result  of  such 
deposits  shall  be  used  by  the 
intermediary  only  for  purposes 
authorized  by  FmHA. 

§1948.118    Fsssandctiargss. 

(a)  Late  payment  charges.  Unpaid 
principal  or  interest  on  the  loan  to  the 
intermediary  will  be  handled  as 
specified  in  the  Loan  Agreements 
attached  as  Exhibit  II  to  these 
regulations.  Late  payment  charges  on  a 
loan  to  an  ultimate  recipient  may  be 
made  when  loan  payment  has  not  been 
received  within  the  customary 
timeframe  allowed  as  agreed  upon  by 
the  ultimate  recipient  and  intermediary 
The  term  "payment  received"  means 
that  the  payment  in  cash  or  check, 
money  order,  or  similar  medium  has 
been  received  by  the  intermediary  at  its 
designated  place  of  payment. 

(b)  Documentation  of  fees.  All  fees 
and  charges  must  be  specifically 
documented  and  justified  on  Form 
FmHA  1948-1.  "Appliction  for  Loan 
(Intermediary  Relending  Program),"'  or 
on  an  addendum  to  the  application  at 
the  time  the  loan  request  is  submitted  to 
FmHA  for  processing.  Allowable  fees 
will  be  those  reasonably  and 
customarily  charged  intermediaries  m 
similar  circjunstances  in  the  ordinary 
course  of  business  and  are  subject  to 
FmHA  review  and  concurrence. 

(c)  Eligible  packagers  and  payment  of 
fees.  Packaging  fees  include  services 
rendered  by  others  in  connection  with 
preparation  of  the  application  and 
seeing  the  transaction  through  to  final 
decision.  These  services  may  or  may  not 


Federal  Register  /  Vol.  53.  No.  94  /  Monday.  May  16.  1988  /  Proposed  Rules 


17207 


be  performed  by  an  investment  banker. 
If  an  investment  banker  provides 
needed  assistance  in  addition  to  the 
packaging  of  the  loan,  additional 
charges  may  be  added  to  the  packaging 
fee.  The  maximum  allowable  packaging 
fees  are  2  percent  of  the  total  principal 
amount'Packaging  fees,  investment 
bank^  fees,  and  any  other  fees  and 
chaiges  not  specifically  provided  for  in 
this  section  are  permitted  subject  to 
FmHA  review  and  written  approval 

§1948.117    OthST  rsgutatofy  rsqulrsmsnts. 

(a)  Intergovernmental  consultation. 
The  Intermediary  Relending  Program  is 
subject  to  the  provisions  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  o^icials.  The  initial 
approval  of  a  loan  will  be  the  subject  of 
intergovernmental  consultation.  For 
each  ultimate  recipient  to  be  assisted 
with  a  loan  under  this  subpart  and  for 
which  the  State  in  which  the  ultimate 
recipient  is  to  be  located  has  elected  to 
review  the  program  under  their 
intergovernmental  review  process,  the 
State  Point  of  Contact  must  be  notified. 
Notification,  in  the  form  of  a  project 
description,  can  be  initiated  by  the 
intermediary  or  the  ultimate  recipient 
Any  comments  from  the  State  must  be 
included  with  the  intermediary's  request 
to  use  the  FmHA  loan  funds  for  the 
ultimate  recipient.  Prior  to  FmHA's 
decision  on  the  request,  compliance  with 
the  requirements  of  intergovernmental 
consultation  must  be  demonstrated  for 
each  ultimate  recipient  These 
requirements  should  be  carried  out  in 
accordance  with  FmHA  Instruction 
1940-J,  "Intergovernmental  Review  of 
Farmers  Home  Administration  Programs 
and  Activities,"  available  in  any  FmHA 
office. 

(b)  Environmental  requirements. 
(1)  Unless  specifically  modified  by 

this  section,  the  requirements  of  Subpart 
"G  of  Part  1940  of  this  Chapter  apply  to 
this  subpart.  FmHA  will  give  particular 
emphasis  to  ensuring  compliance  with 
the  environmental  policies  contained  in 
SS  1940.303  and  1940.304  in  Subpart  G  of 
Part  1940  of  this  chapter.  Intermediaries 
and  ultimate  recipients  of  loans  must 
consider  the  potential  environmental 
impacts  of  their  projects  at  the  earliest 
planning  stages  and  develop  plans  to 
minimize  the  potential  to  adversely 
impact  the  environment. 
.    (2)  As  part  of  the  intermediary's 
application  for  a  loan,  the  intermediary 
must  provide  a  completed  Form  FmHA 
1940-20.  "Request  for  Environmental 
Information."  for  each  Class  I  or  Class  n 
project  specifically  identified  in  its  plan 
submitted  with  its  loan  application. 
FmHA  will  review  the  application. 


supporting  materials,  and  any  required 
Forms  FmHA  1940-20,  and  initiate  a 
Class  n  environmental  assessment  for 
the  application.  This  assessment  will 
focus  on  the  potential  cumulative 
impacts  of  the  projects  as  well  as  any 
environmental  concerns  or  problems 
that  are  associated  with  individual 
projects  and  that  can  be  identified  at 
this  time  from  the  information 
submitted.  Because  neither  the 
completion  of  the  environmental 
assessment  nor  the  approval  of  the 
apphcation  is  an  FmHA  commitment  to 
the  use  of  loan  funds  for  a  specific 
project  no  public  notification 
requirements  for  a  Class  n  assessment 
will  apply  to  the  application.  The 
affected  public  has  not  been  sufficienUy 
identified  at  this  stage  of  the  FmHA 
review.  Should  an  application  be 
approved,  each  project  to  be  assessed 
would  undergo  the  applicable 
environmental  review  and  public 
notification  requirements  in  Subpart  G 
of  Part  1940  of  this  chapter  prior  to 
FmHA's  consent  to  use  loan  funds  for  an 
ultimate  recipient.  FmHA  wrill  prepare 
an  Environmental  Impact  Statement  for 
any  application  for  a  loan  determined  to 
have  a  significant  effect  on  the  quality 
of  the  human  environment.  Both  the 
intermediary  and  the  ultimate  recipient 
will  cooperate  and  furnish  such 
information  and  assistance  as  FmHA 
needs  to  make  any  of  its  environmental 
determinations. 

(3)  As  part  of  the  intermediary's 
request  to  FmHA  for  concurrence  to 
make  a  loan  to  an  ultimate  recipient  the 
intermediary  will  include  for  the 
ultimate  recipient  a  properly  completed 
Form  FmHA  1940-20,  if  it  is  classified  as 
a  Class  I  or  Class  II  action.  FmHA  will 
complete  the  environmental  review 
required  by  Subpart  G  of  Part  1940  of 
this  chapter.  The  results  of  this  review 
will  be  used  by  FmHA  in  making  its 
decision  on  the  request. 

(c)  Equal  opportunity  and 
nondiscrimination  requirements.  (1)  In 
accordance  with  Title  V  of  Pub.  L.  93- 
495,  the  Equal  Credit  Opportunity  Act 
neither  the  intermediary  nor  FmHA  will 
discriminate  against  any  applicant  on 
the  basis  of  race,  color,  religion,  national 
origin,  age,  physical  or  mental  handicap 
(provided  that  the  applicant  has  the 
capacity  to  enter  into  a  binding 
contract),  sex,  or  marital  status  with 
respect  to  any  aspect  of  a  credit 
transaction  anytime  Fm)-IA  loan  funds 
are  involved. 

(2)  The  regulations  contained  in  Part 
1901,  Subpart  E  of  this  chapter  apply  to 
loans  made  under  this  program. 

(3)  The  Administrator  will  assure  that 
equal  opportimity  and 
nondiscrimination  requirements  are  met 


in  accordance  with  Title  VI  of  the  Civil 
Rights  Act  of  1964.  "Nondiscrimination 
in  Federally  Assisted  Programs,"  42 
U.S.C.  200O-2000d-4.  If  there  is 
indication  of  noncompliance  with  these 
requirements,  such  facts  will  be  reported 
in  writing  to  the  Administrator.  ATTN: 
Equal  Opportunity  Officer. 

§1948.118    Loan  agrssmsnts  btwssn 
FmHA  and  ths  Intsfwsdisiy. 

A  loan  agreement  must  be  executed 
by  the  intermediary  and  FmHA  at  loan 
closing  for  each  loan.  The  loan 
agreement  will  be  prepared  by  FmHA 
and  reviewed  by  OGC  prior  to  the  loan 
closing.  FmHA  Instruction  1948-C. 
Exhibit  n  (available  from  the  FmHA 
National  Office  or  any  FmHA  State 
Office),  may  be  used  as  a  guide.  The 
loan  agreement  as  a  minimum,  must 
contain  the  following  provisions: 

(a)  The  loan  agreement  will  set  out 

(1)  The  amount  of  the  loan. 

(2)  The  interest  rate. 

(3)  The  term  and  repayment  schedule. 

(4)  The  provisions  for  late  charges. 
The  intermediary  shall  pay  a  late  charge 
of  4  percent  of  the  payment  due  of 
principal  and/or  interest  if  payment  for 
either  of  these  is  not  received  within  15 
calendar  days  following  the  due  date. 
The  late  charge  shall  be  considered 
unpaid  if  not  received  within  30 
calendar  days  of  the  missed  due  date  for 
which  it  was  imposed.  Any  unpaid  late 
charge  shall  be  added  to  principal  and 
be  due  as  an  extra  payment  at  the  end 
of  the  term.  Acceptance  of  a  late  charge 
by  FmHA  does  not  constitute  a  waiver 
of  default 

(5)  Disbursement  procedure. 
Disbursement  of  loan  funds  by  FmHA  to 
the  intermediary  shall  take  place  after 
the  loan  agreement  and  promissory  note 
are  executed,  and  any  other  conditions 
precedent  to  disbursement  of  funds  are 
fully  satisfied.  The  intermediary  may 
draw  down  only  such  funds  as  are 
necessary  to  cover  a  30-day  period  in 
implementing  its  approved  work 
program.  Advances  will  be  requested  by 
the  intermediary  in  writing.  The 
intermediary  may  use  Form  FmHA  440- 
11,  "Estimate  of  Funds  Needed  for  30- 
Day  Period  Commencing ,"  to 

show  the  amount  of  funds  needed  during 
the  30-day  period.  The  date  of  such 
drawdown  shall  constitute  the  date  the 
funds  are  advanced  under  the  loan 
agreement  for  purposes  of  computing 
interest  payments. 

(6)  Provisions  regarding  default.  On 
the  occurrence  of  any  event  of  default 
FmHA  may  declare  all  or  any  portion  of 
the  debt  and  interest  to  be  immediately 
due  and  payable  and  may  proceed  to 
enforce  its  rights  under  the  loan 
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agreement  or  any  other  instruments 
securing  or  relating  to  the  loan  and  in 
accordance  with  the  applicable  law  and 
regulations.  Any  of  the  following  may  be 
regarded  as  an  "event  of  default"  in  the 
sole  discretion  of  the  FmHA: 

(i)  Failure  of  the  intermediary  to  carry 
out  or  comply  with  the  specific  activities 
in  its  loan  application  as  approved  by 
FmHA,  or  loan  terms  and  conditions,  or 
any  terms  or  conditions  of  the  loan 
agreement,  or  any  applicable  Federal  or 
State  laws,  or  with  such  USDA  or  FmHA 
regulations  as  may  become  generally 
applicable  at  any  time.  | 

(ii)  Failure  of  the  intermediary  to  pay 
any  installment  of  principal  or  interest 
on  its  promissory  note  to  FmHA  when 
due. 

(iii)  The  occiurence  of: 

(A)  The  intermediary's  becoming 
insolvent,  or  ceasing,  being  unable,  or 
admitting  in  writing  its  inability  to  pay 
its  debts  as  they  mature,  or  making  a 
general  assignment  for  the  benefit  of,  or 
entering  into  any  composition  or      j 
arrangement  with  creditors;  | 

(B)  proceedings  for  the  appointment  of 
a  receiver,  trustee  or  liquidator  of  the 
intermediary,  or  of  a  substantial  part  of 
its  assets,  being  authorized  or  instituted 
by  or  against  it. 

(iv)  Submission  or  making  of  any 
report  statement  warranty,  or 
representation  by  the  intermediary  or 
agent  on  its  behalf  to  USDA  or  FmHA  in 
connection  with  the  financial  asistance 
awarded  hereunder  which  is  false, 
incomplete  or  incorrect  in  any  material 
respect  j 

(v)  Failure  of  the  intermediary  to 
remedy  any  material  adverse  change  in 
its  financial  or  other  condition  (such  as 
the  representational  character  of  its 
board  of  directors  or  policymaking 
body)  arising  since  the  date  of  FmHA's 
award  of  assistance  hereunder,  which 
condition  was  an  inducement  to  FmHA's 
original  award. 

(7)  Insiu-ance  requirements. 

(i)  Hazard  insurance  with  a  standard 
mortgage  clause  naming  the 
intermediary  as  beneficiary  will  be 
required  by  the  intermediary  on  every 
ultimate  recipient's  project  in  an  amount 
that  is  at  least  the  lesser  of  the 
depreciated  replacement  value  of  the 
property  being  insured  or  the  amount  of 
the  loan.  Hazard  insurance  includes  fire, 
windstorm,  lightning,  hail,  business 
interruption,  explosion,  riot  civil 
commotion,  aircraft,  vehicle,  marine, 
smoke,  builder's  risk,  public  liability, 
property  damage,  flood  or  mudslide,  or 
any  other  hazard  insurance  that  may  be 
required  to  protect  the  security.  The 
intermediary's  interest  in  the  insurance 
will  be  assigned  to  the  FmHA. 


(ii)  Ordinarily,  life  insurance,  which 
may  be  decreasing  term  insurance,  is 
required  for  the  principals  and  key 
employees  of  the  ultimate  recipient  and 
will  be  assigned  or  pledged  to  the 
intermediary  and  subsequently  to 
FmHA.  A  sdiedule  of  life  insurance 
available  for  the  benefit  of  the  loan  will 
be  included  as  part  of  the  application. 

(iii]  Workmen's  compensation 
insurance  on  ultimate  recipients  is 
required  in  accordance  with  State  law. 

(iv)  The  intermediary  is  responsible 
for  determining  if  an  ultimate  recipient 
is  located  in  a  special  flood  or  mudslide 
hazard  area  anytime  FmHA  loan  funds 
are  involved.  If  the  ultimate  recipient  is 
in  a  flood  or  mudslide  area,  then  flood 
or  mudsUde  insurance  must  be  provided 
in  accordance  with  Subpart  B  of  Part 
1806  of  this  chapter  (FmHA  Instruction 
426-2). 

(b)  The  intermediary  will  agree: 

(1)  Not  to  make  any  changes  in  the 
intermediary's  articles  of  incorporation, 
charter,  or  by-laws  without  the 
conciurence  of  FmHA. 

(2)  Not  to  make  a  loan  commitment  to 
an  ultimate  recipient  without  first 
receiving  FmHA's  written  conciurence 
in  the  proposed  use  of  loan  funds. 

(3)  To  maintain  a  separate  ledger  and 
segregated  account  for  IRP  funds. 

(4)  To  FmHA  reporting  requirements 
.  on  the  intermediary  by  providing: 

(i)  An  annual  audit  dates  of  audit 
report  period  need  not  necessarily 
coincide  with  other  reports  on  the  IRP. 
Audits  shall  be  due  90  days  following 
the  audit  period.  Audits  must  cover  all 
of  the  intermediary's  activities.  Audits 
will  be  performed  by  an  independent 
certified  public  accountant  or  by  an 
independent  public  accountant  licensed 
and  certified  on  or  before  December  31, 
1970,  by  a  regulatory  authority  of  a  State 
or  other  political  subdivision  of  the 
United  States.  An  acceptable  audit  will 
be  performed  in  accordance  with 
generally  accepted  auditing  standards 
and  include  such  tests  of  the  accounting 
records  as  the  auditor  considers 
necessary  in  order  to  express  an  opinion 
on  the  financial  condition  of  the 
intermediary.  FmHA  does  not  require  an 
unqualified  audit  opinion  as  a  result  of 
the  audit.  Compilations  or  reviews  do 
not  satisfy  the  audit  requirement 

(ii)  Quarterly  reports  for  periods 
ending  March  31,  June  30,  September  30, 
and  December  31  (due  30  days  after  the 
end  of  the  period).  FmHA  at  its  option 
may  change  this  requirement  to 
semiaimual  reports.  These  reports  shall 
contain  information -only  on  the  IRP  loan 
funds,  or  if  other  funds  are  included,  the 
IRP  loan  program  portion  shall  be 
segregated  horn  the  others;  and  in  the 
case  where  the  intermediary  has  moie 


than  one  |RP  lotui,  from  FmHA,  a 
separate  report  shall  be  made  for  each 
of  these  IRP  loans.  The  reports  will 
include: 

(A)  Form  FmHA  1951-4,  "Report  of 
IRP/RDLF  Lending  Activity"  (available 
in  the  FmHA  National  Office).  This 
report  will  include  information  on  the 
intermediary's  lending  activity,  income 
and  expenses,  and  financial  condition 
and  a  summary  of  names  and 
characteristics  of  the  ultimate  recipients 
the  intermediary  has  financed. 

(B)  Project  Progress  Review  Narrative, 
(iii)  An  annual  report  on  the  extent  to 

which  increased  employment  income 
and  ownership  opportimities  are 
provided  to  low-income  persons,  farm 
families,  and  displaced  farm  families  for 
each  loan  made  by  such  intermediary. 

(iv)  Proposed  budget  for  the  following 
year. 

(v)  Other  reports  as  FmHA  may 
require  from  time  to  time. 

(5)  Before  the  first  relending  of  FmHA 
funds  to  the  ultimate  recipient  to  obtain 
written  FmHA  approval  of: 

(i)  All  forms  to  be  used  for  relending 
purposes,  including  application  forms, 
loan  agreements,  promissory  notes,  and 
security  instruments. 

(ii)  Intermediary's  policy  with  regard 
to  the  amount  and  form  of  security  to  be 
required. 

(6)  To  obtain  approval  of  FmHA 
before  making  any  major  changes  in 
forms  or  policy. 

(7)  To  secure  the  indebtedness  by 
pledging  its  portfolio  of  investments 
derived  from  the  proceeds  of  the  loan 
award,  and  pled^ng  its  real  and 
personal  property,  and  other  rights  and 
interests  as  FmHA  may  require. 

(8)  To  provide  additional  security  and 
execute  any  additional  lien  instruments 
as  FmHA  may  require  at  any  time 
during  the  term  of  the  loan  if,  after 
review  and  monitoring,  an  assessment 
indicates  the  need  for  such  security. 

H194S.119  through  194a.121    [Reswvedl 

9194«.122    Application. 
An  application  will  consist  of: 

(a)  Form  FmHA  1948-1,  "Application 
For  Loan  (Intermediary  Relending 
Program)." 

(b)  Work  Plan.  The  intermediary  must 
provide  a  written  work  plan  and  other 
evidence  FmHA  requires  to  demonstrate 
the  feasibility  of  the  intermediary's 
program  to  meet  the  objectives  of  this 
program.  The  plan  must  at  a  minimum: 

(1)  Dociunent  the  intermediary's 
ability  to  administer  an  Intermediary 
Relending  Program  in  accordance  with 
the  provisions  of  this  subpart.  In  order 
to  adequately  demonstrate  the  ability  to 
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administer  the  program,  the 
intermediary  must  provide  a  complete 
listing  of  all  personnel  responsible  for 
administering  this  program  along  with  a 
statement  of  their  qualifications  and 
experience.  The  personnel  may  be  either 
members  or  employees  of  the 
intermediary's  organization  or  contract 
personnel  hired  for  this  purpose.  If  the 
personnel  are  to  be  contracted  for,  the 
contract  between  the  intermediary  and 
the  entity  providing  such  service  will  be 
submitted  for  FmHA's  review  and  the 
terms  of  the  contract  and  its  duration 
must  be  sufficient  to  adequately  service 
the  FmHA  loan  through  to  its  ultimate 
conclusion.  If  FmHA  determines  the 
personnel  lack  the  necessary  expertise 
to  administer  the  program,  the  loan 
request  will  not  be  approved. 

(2)  Document  the  intermediary's 
ability  to  commit  financial  resources 
under  the  control  of  the  intermediary  to 
the  establishment  of  an  Intermediary 
Relending  Program.  This  should  include 
a  statement  of  the  8ource(s)  of  non- 
FmHA  funds  for  administration  of  the 
intermediary's  operations  and  financial 
assistance  for  projects. 

(3)  Include  a  proposal  for  adequately 
sectuing  the  FmHA  loan.  The  proposal 
should  specifically  address  those  items 
of  security  outlined  in  S  1946.113  of  this 
Subpart. 

(4)  Include  a  detailed  statement  of  the 
proposed  use  of  FmHA  loan  funds.  This 
should  include  an  outline  of  what  will 
constitute  project  eligibility  for  financial 
assistance  the  intermediary  will  make 
available  to  ultimate  recipients. 

(5)  Demonstrate  a  need  for  loan  funds. 
As  a  minimum,  the  intermediary  should 
identify  a  sufficient  number  of  proposed 
and  known  ultimate  recipients  it  has  on 
hand  to  justify  FmHA  funding  of  its  loan 
request 

(6)  Include  a  list  of  proposed  fees  and 
other  charges  it  will  assess  the  ultimate 
recipients  it  funds. 

(7)  Demonstrate  to  FmHA's 
satisfaction  that  the  intermediary  has 
secured  commitments  of  significant 
financial  support  fit)m  public  agencies 
and  private  organizations. 

(8)  Provide  evidence  to  FmHA's 
satisfaction  that  the  intermediary  has  a 
proven  record  of  obtaining  private  and/ 
or  philanthropic  funds  for  the  operation 
of  similar  programs  to  the  one  contained 
in  this  subsection. 

(9)  Include  the  intermediary's  plan  for 
relending  the  loan  funds.  The  plan  must 
be  of  sufficient  detail  to  provide  FmHA 
with  a  complete  understanding  of  what 
the  intermediary  will  accomplish  by 
lending  the  funds  to  the  ultimate 
recipient  and  the  complete  mechanics  of 
how  the  funds  will  get  from  the 
intermediary  to  the  ultimate  recipient. 


The  eligibility  criteria,  the  application 
process,  method  of  disposition  of  the 
funds  to  the  ultimate  recipient, 
monitoring  of  the  ultimate  recipient's 
accomplishments,  and  reporting 
requirements  by  the  ultimate  recipient's 
management  are  some  of  the  items  that 
must  be  addressed  by  the  intermediary's 
relending  plan. 

(c)  Form  FmHA  1940-20,  "Request  for 
Environmental  Information,"  for  all 
projects  identified  in  the  intermediary's 
plan  that  are  Class  I  or  Class  II  actions 
under  Subpart  C  of  Part  1940  of  this 
chapter. 

(d)  Comments  from  the  State  single 
point  of  contact,  if  the  State  has  elected 
to  review  the  program  under  Executive 
Order  12372,  "Intergovermental  Review 
of  Federal  Programs." 

(e)  Cost  estimates  and  forecasts  of 
contingency  funds  to  cover  inflation  or 
project  changes. 

(f)  A  pro  forma  balance  sheet  at 
startup  and  for  at  least  3  additional 
projected  years;  financial  statements  for 
the  last  3  years,  or  from  inception  of  the 
operations  of  the  intermediary  if  less 
than  3  years;  and  projected  cash  flow 
and  earnings  statements  for  at  least  3 
years  supported  by  a  list  of  assumption 
showing  the  basis  for  the  projections. 

(g)  A  written  agreement  will  be  signed 
by  the  intermediary  to  assure  that  there 
is  no  misunderstanding  concerning 
FmHA  audit  requirements. 

(h)  Form  FmHA  400-1,  "Equal 
Opportunity  Agreement" 

(i)  Form  FmHA  400-4,  "Assurance 
Agreement" 

(j)  Complete  organizational 
documents,  including  evidence  of 
authority  to  conduct  the  proposed 
activities. 

(k)  Written  approval  of  the  Governor 
of  the  State(s)  in  which  the  applicant 
intends  to  operate,  to  administer  a 
revolving  loan  fund. 

(1)  Evidence  that  the  loan  is  not 
available  at  reasonable  rates  and  terms 
from  private  sources  or  other  Federal, 
State,  or  local  programs. 

(m)  Latest  audit  report  if  available. 

S  1948.123    Filing  and  processing 
mnllf  atlmia  Inr  loem. 

(a)  Intermediaries' contact. 
Intermediaries  desiring  FmHA 
assistance  in  this  subpart  may  file 
applications  with  the  FmHA  National 
Office,  Director,  Business  and  Industry 
(B&I)  Division,  Washington,  DC  20250. 
The  Director,  Business  and  Industry 
Division,  may  be  contacted  to  discuss 
assembly,  preparation,  and  processing 
of  applicaliuHu. 

(b)  Filing  applications.  Intermediaries 
must  file  the  complete  application,  in 
one  package.  Applications  received  by 


FmHA  will  be  considered  in  the  order 
received. 

(c)  Loan  priorities.  Priority 
consideration  will  be  given  to 
intermediaries  whose  written  plan,  as 
required  by  S  1948.122,  demonstrates 
that  the  intermediary: 

(1)  Will  provide  financial  assistance 
to  ultimate  recipients  that  provide  the 
greatest  benefit  to  low-income  persons, 
farm  families,  and  displaced  farm 
families. 

(2)  Will  involve  the  most  financial 
assistance  from  other  sources  in 
providing  assistance  to  the  ultimate 
recipients  as  provided  by  this  program. 

(d)  Timeframe  for  processing 
applications  for  loans.  All  loan 
applications  must  be  approved  or 
disapproved,  and  the  intermediary 
notified  in  writing,  not  later  than  60  days 
after  receipt  of  a  completed  application. 

(1)  If  an  application  is  not  complete, 
the  intermediary  will  be  notified,  in 
writing,  not  later  than  20  calendar  days 
after  receipt  of  the  application  by 
FmHA,  of  the  reason(8)  the  application 
is  incomplete. 

(2)  When  an  application  is 
disapproved,  the  written  notification  to 
the  intermediary  will  state  the  reason(8) 
for  disapproval. 

(3)  When  an  application  is 
disapproved  and  subsequent  action,  as 
the  result  of  an  appeal,  reverses  or 
revises  the  initial  decision,  FmHA  will 
notify  the  intermediary  of  such  action 
within  15  calendar  days  after  the 
reversal/revision  decision  is  made. 

§1948.124    FmHA  evaluation  of 
appNcatlon. 

(a)  FmHA  will  prepare  Form  FmHA 
2033-34,  "Management  System  Card — 
Business  and  Industry,"  in  accordance 
with  FmHA  Instruction  2033-F. 

(b)  Applications  will  be  organized  in  a 
loan  file  in  accordance  with  FmHA 
Instruction  2033-A.  The  intermediary's 
Internal  Revenue  Service  (IRS)  tax 
number  preceded  by  State  and  County 
code  numbers  will  constitute  the  case 
number  to  be  used  on  all  FmHA  forms. 

(c)  The  FmHA  Administrator  or 
designee  will  evaluate  the  application 
and  make  a  determination  whether  The 
intermediary  is  eligible:  the  proposed 
loan  is  for  an  eligible  purpose;  there  is 
reasonable  assurance  of  repayment 
ability,  sufficient  collateral,  and 
sufficient  equity;  there  is  a  need  for  an 
environmental  impact  statement  or 
environmental  mitigation;  there  are  any 
unresolved  intergovernmental 
consultation  issues;  and  the  proposed 
loan  complies  with  all  applicable 
statutes  and  regulations.  If  FmHA 
determines  it  is  unable  to  provide  the 


V 


17210 


Federal  Register  /  Vol.  53.  Na.  94  /  Monday.  May  16.  1988  /  Proposed  Rules 


loan,  the  intermediary  will  be  informed 
in  writing.  Such  notification  will  include 
the  reasons  for  denial  of  the  loan.  If 
FmHA  is  able  to  provide  the  loan,  it  will 
provide  the  intermediary  a  letter  of 
conditions  listing  all  requirements  for 
such  loan. 

(1)  Requirements  listed  in  letters  of 
conditions  will  ordinarily  include: 
maximum  amount  of  loan  which  may  be 
considered,  terms  of  loan,  description  of 
the  use  of  loan  funds,  verification 
requirements,  disbursement  of  funds, 
security  requirements,  and  audit  reports 
required. 

(2)  The  letter  of  conditions  will 
contain  the  following  paragraphs: 

This  letter  establishes  conditions  which 
must  be  understood  and  agreed  to  by  you 
before  further  consideration  may  be  given  to 
the  application.  Any  changes  in  project  cost, 
sources  of  funds,  project  scope,  or  any  other 
significant  changes  in  the  project  or 
intermediary  must  be  reported  to  and 
approved  by  FmHA  by  written  amendment  to 
this  letter.  Any  changes  not  approved  by 
FmHA  shall  be  cause  for  discontinuing 
processing  of  the  appHcation. 

This  letter  is  not  to  be  considered  as  loan 
approval  or  as  representation  to  the 
availability  of  funds.  The  docket  may  be 
completed  on  the  basis  of  a  loan  not  to 
exceeds . 

The  intermediary  must  certify  at  loan 
closing  that  there  has  been  no  adverse 
change(s]  in  its  financial  condition  nor  any 
other  adverse  change  in  the  intermediary 
since  FmHA's  issuance  of  the  letter  of 
conditions. 

The  loan  will  be  considered  approved  on 
the  date  a  signed  copy  of  Form  FmHA  1940-1, 
"Request  for  Obligation  of  Funds."  is  mailed 
to  you. 

Please  complete  and  return  the  attached 
Form  FmHA  442-46,  "Letter  of  Intent  to  Meet 
Conditions,"  if  you  desire  that  further 
consideration  be  given  your  application. 

If  the  conditions  set  forth  in  this  letter  are 

not  met  within days  from  the  date 

hereof,  the  processing  of  the  application  is 
automatically  terminated. 

(3)  The  Administrator  or  designee  is 
the  only  person  authorized  to  execute 
the  letter  of  conditions. 

(d)  Immediately  after  reviewing  the 
conditions  and  requirements  in  the  letter 
of  conditions,  the  intermediary  should 
complete,  sign  and  return  the  Form 
FmHA  442-46  to  the  FmHA 
Administrator.  If  certain  conditions 
cannot  be  met.  the  borrower  may 
propose  alternate  conditions  to  FmHA. 
The  Administrator  or  designee  must 
concur  with  any  changes  made  to  the 
initially  issued  or  proposed  letter  of  i 
conditions. 

(e)  If  at  any  time  prior  to  loan 
approval  it  is  decided  that  favorable 
action  will  not  be  taken  on  an  | 
application,  FmHA  will  notify  the      ' 
applicant  in  writing  of  the  reasons  why 


the  request  was  not  favorably 
considered.  The  notification  to  the 
applicant  will  state  that  a  review  of  this 
decision  by  FmHA  may  be  requested  by 
the  applicant  in  accordance  with 
Subpart  B  of  Part  1900  of  this  Chapter. 


9  194S.12S 
funds. 


Loan  approval  and  obli0atlng 


The  loan  will  be  considered  approved 
on  the  date  the  signed  copy  of  Form 
FmHA  1940-1  is  mailed  to  the 
intermediary.  The  Administrator  or 
designee  may  request  an  obligation  of 
funds  when  available  and  according  to 
the  following: 

(a)  Form  FmHA  1940-1,  authorizing 
funds  to  be  reserved,  may  be  executed 
by  the  loan  approving  official  providing 
the  intermediary  has  the  legal  authority 
to  contract  for  a  loan,  and  to  enter  into 
required  agreements  and  has  signed 
Form  FmHA  1940-1. 

(b)  If  approval  was  concurred  in  by 
the  National  Office,  a  copy  of  the 
concurring  memorandum  wiU  be 
attached  to  the  original  of  Form  FmHA 
1940-1. 

(c)  The  Administrator  or  designee  will 
request  an  obligation  of  loan  funds  via 
the  FmHA  National  Office  terminal 
system  after  signing  Form  FmHA  1940-1 
and  mailing  a  copy  directly  to  Farmers 
Home  Administration,  Finance  Office, 
FC  360B,  1520  Market  Street,  St  Louis. 
Misoiui,  63103.  The  requesting  official 
will  furnish  security  identification  as 
necessary.  The  requesting  official  will 
record  the  date,  time  of  request,  and 
their  initials  on  the  original  Form  FmHA 
1940-1. 

(d)  The  obligation  date  and  date  the 
intermediary  is  notified  of  loan  approval 
is  six  working  days  from  the  date  funds 
are  reserved  unless  an  exception  is 
granted  by  the  National  Office. 

(e)  Immediately  after  verifying  that 
funds  have  been  reserved,  the 
Administrator  or  designee  will  notify,  by 
telephone,  the  Legislative  Affairs  and 
Public  Information  Staff  in  the  National 
Office  as  required  by  FmHA  Instruction 
2015-C  (available  in  any  FmHA  State 
Office). 

(f)  The  Administrator  or  designee  will 
record  the  date  of  intermediary 
notification  and  the  interest  rate  in 
effect  at  that  time  on  the  original  of 
Form  FmHA  1940-1  and  include  it  as  a 
permanent  part  of  the  official  FmHA  file. 

(g)  If  a  transfer  of  obligation  of  funds 
is  necessary,  complete  Form  FmHA  450- 
10,  "Advice  of  Borrower's  Change  of 
Address,  Name,  Case  Number,  or  Loan 
Number,"  and  process  via  the  FmHA 
National  Office  terminal  system.  An 
obligation  of  funds  established  for  an 
intermediary  may  be  transferred  to  a 


different  (substituted)  intermediary 
provided: 

(1)  The  substituted  intermediary  is 
eligible  to  receive  the  assistance 
approved  for  the  original  intermediary; 

(2)  The  substituted  intermediary  bears 
a  close  and  genuine  relationship  to  the 
original  intermediary;  and 

(3)  The  need  for  and  scope  of  the 
project  and  the  purpose(s)  for  which 
FmHA  funds  will  be  used,  remain 
substantially  unchanged. 

9194S.126    Loan  dosing. 

(a)  After  the  letter  of  conditions  has 
been  issued  and  proposed  closing 
documents  have  been  prepared,  FmHA 
will  forward  the  loan  docket  to  the 
Regional  OGC  in  the  region  in  which  the 
borrower  is  located  for  review.  For  the 
purpose  of  this  paragraph,  the  District  of 
Columbia  is  considered  to  be  in 
Maryland.  After  an  administrative 
review.  FmHA  will  include  with  the 
docket  a  letter  with  recommendations 
and  indicating  any  special  items, 
docimients,  or  problems  that  need  to  be 
addressed  specifically  which  may  have 
a  significant  impact  upon  the  loan  or 
may  be  contrary  to  the  regulation.  The 
docket  will  be  assembled  to  OGC 
review  and  indexed  and  tabbed.  The 
OGC  will  review  the  docket  and  furnish 
advice  to  FmHA  on  noted  deficiencies. 
Upon  receipt  of  the  OGC's  advice, 
FmHA  will  correct  or  cause  to  be 
corrected  any  noted  deficiencies.  Loans 
will  be  closed  by  FmHA  with  the 
assistance  of  the  OGC  Regional 
Attorney  who  will  issue  closing 
instructions  detailing  the  requirements 
and  any  actions  necessary  to  proceed 
with  the  loan  closing. 

(b)  In  all  cases,  the  Administrator  or 
designee  will  conduct  a  review  before 
the  loan  is  closed  to  as8iu«  that  all 
requirements  of  the  application,  letter  of 
conditions,  and  Loan  Agreement  have 
been  met  including  required 
certifications,  and  will  provide  such 
verification  in  the  loan  file,  including 
arrangements  for  annual  audit  reports. 
The  intermediary's  certifications  will 
include  the  following. 

(1)  No  major  changes  have  been  made 
in  the  intermediary's  work  plan  except 
those  approved  in  the  interim  by  FmHA. 

(2)  All  requirements  of  the  letter  of 
conditions  have  been  met. 

(3)  Equity  requirements  have  been 
met.  A  reconciliation  of  the 
intermediary's  assets  and  net  worth 
from  the  latest  financial  statement  to  the 
date  of  loan  closing  will  be  provided 
with  this  certification. 

(4)  There  has  been  no  adverse  change 
in  the  intermediary's  financial  condition 
nor  any  adverse  change  in  the 
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intermediary  since  the  issuance  of  the 
letter  of  conditions.  If  there  have  been 
adverse  changes,  they  must  be 
explained  by  the  intermediary.  They 
may  be  waived,  at  the  sole  discretion  of 
FmHA.  Financial  data  must  not  be  more 
than  60  days  old  at  loan  closing. 

(c)  FmHA  personnel  shall  not  sign  any 
docimients  other  than  those  specifically 
provided  for  in  this  Subpart. 

(d)  The  National  Office  will  review 
any  requests  for  changes  to  the  letter  of 
conditions.  The  National  Office  will 
approve  only  minor  changes  which  do 
not  materially  affect  the  project,  its 
capacify,  employment,  original 
projections  or  credit  factors.  Changes  in 
legal  entities  or  where  tax 
considerations  are  the  reason  for  change 
will  not  be  approved. 

(e)  At  loan  closing  the  intermediary 
will  provide  sufficient  evidence  to 
enable  FmHA  to  ascertain  that  no  claim 
or  liens  of  laborers,  materialmen, 
contractors,  subcontractors,  suppliers  of 
machinery  and  equipment  or  other 
parties  are  against  the  security  of  the 
intermediary,  and  that  no  suits  are 
pending  or  threatened  that  would 
adversely  affect  the  sectirity  of  the 
intermediary  when  the  seciuity 
instruments  are  filed. 

51945.127  [Raswvod] 

91945.128  RoqiMSts  to  make  loans  to' 
ultlmatt  rodpisnts. 

ta)  When  an  intermediary  proposes  to 
use  funds  obtained  fi'om  FmHA  to  make 
a  loan  to  an  ultimate  recipient  and  prior 
to' final  approval  of  such  loan,  the 
intermediary  will  submit  to  FmHA  a 
copy  of  the  ultimate  recipient's 
application  and  provide  certification 
that  the  ultimate  recipient  is  eligible;  the 
proposed  loan  is  for  an  eligible  purpose; 
and  the  proposed  loan  complies  with  all 
apphcable  statutes  and  regulations.  No 
commitment  of  loan  funds  to  the 
ultimate  recipient  may  be  made  by  the 
intermediary  imtil  an  affirmative 
decision  on  proceeding  with  funding  to 
the  ultimate  recipient  is  rendered  by 
FmHA. 

(b)  As  part  of  the  intermediary's 
request  to  FmHA  for  concurrence  to 
make  a  loan  to  an  ultimate  recipient  the 
intermediary  will  include  for  the  project 
a  properly  completed  Form  FmHA  1940- 
20  executed  by  the  ultimate  recipient 
FmHA  will  review  the  Form  FmHA 
1940-20,  and  complete  the 
environmental  review  in  accordance 
with  S  1948.117  of  this  subpart.  The 
results  of  this  review  will  be  used  by 
FmHA  in  making  its  decision  on  the 
request 

(c)  The  intermediary  will  provide,  for 
FmHA  rrview,  all  comments  obtained  in 


accordance  with  paragraph  (a)  of 
S  1948.117  of  this  subpart 
"Intergovernmental  review." 

(d)  If  FmHA  determines  it  is  unable  to 
concur  with  the  loan  request  the 
intermediary  will  be  informed  in  writing 
the  reasons  for  denial. 

§1948.129    [RMOrvwll 

§1948.130    Non-Fwtoral  funds. 

Once  all  the  FmHA-derived  loan 
funds  have  been  utilized  by  the 
intermediary  for  assistance  to  ultimate    ' 
recipients  according  to  the  provisions  of 
these  regulations  and  loan  agreement 
new  ultimate  recipients  financed 
thereafter  from  the  intermediary's 
revolving  loan  fund  shall  not  be 
considered  as  being  derived  from 
Federal  funds  and  die  requirements  of 
these  regulations  will  not  be  imposed  on 
those  new  ultimate  recipients.  Ultimate 
recipients  assisted  by  the  intermediary 
with  FmHA-derived  loan  funds  shall  be 
required  to  comply  with  the  provisions 
of  these  regulations  and/ or  loan 
agreement 

§§  1948.131  ttirough  1948.187    [RMOrvMl] 

§1948.138    Offico  of  InspMtor  Qonwvi  and 
Office  of  Qsnsral  Counsd  rtfsrrals. 

When  facts  or  circumstances  indicate 
that  criminal  violations,  civil  fraud, 
misrepresentations,  or  regulatory 
violations  may  have  been  committed  by 
an  appUcant  or  an  intermediary,  FmHA 
will  refer  the  case  to  the  appropriate 
Regional  Inspector  General  for 
Investigations,  OIG,  USDA,  in 
accordance  with  FmHA  Instruction 
2012-B  (available  in  any  FmHA  office) 
for  criminal  investigation.  Any  questions 
as  to  whether  a  matter  should  be 
referred  will  be  resolved  through 
consultation  with  OIG  for  Investigations 
and  the  FmHA  designee  and  confirmed 
in  writing.  In  order  to  assure  protection 
of  the  financial  and  other  interests  of  the 
Government,  a  duplicate  of  the 
notification  will  be  sent  to  OGC.  OGC 
will  be  consulted  on  legal  questions. 
After  OIG  has  accepted  any  matter  for 
investigation,  FmHA  staff  must 
coordinate  with  OIG  in  advance 
regarding  routine  servicing  actions  on 
existing  loans. 

§§  1948.139  titrough  1948.142    [Rsswvcd] 

§1948.143    AppMls. 

Any  appealable  adverse  decision 
made  by  FmHA  which  affects  the 
borrower  may  be  appealed  upon  written 
request  of  the  aggrieved  party  in 
accordance  with  Subpart  B  of  Part  1900 
of  this  chapter. 


§§1948.144  through  1948.147    [RMsrvsd] 

§1948.148    Exception  authority. 

The  Administrator  may  in  individual 
cases  grant  an  exception  to  any 
requirement  or  provision  of  thfs  Subpart 
which  is  not  inconsistent  with  an 
applicable  law  or  opinion  of  the 
Comptroller  General,  provided  the 
Administrator  determines  that 
application  of  the  requirement  or 
provision  would  adversely  affect  the 
Government's  interest  The  basis  for  this 
exception  will  be  fully  documented.  The 
documentation  will:  Demonstrate  the 
adverse  impact;  identify  the  particular 
requirement  involved;  and  show  how 
the  adverse  impact  will  be  eliminated. 

§1948.149    Exhibits. 

The  following  documents  may  be  used 
in  connection  with  this  program;  they 
are  incorporated  into  this  subpart  and 
made  a  part  hereof.  They  are  not 
published  in  the  Federal  Register  but 
may  be  obtained  in  any  FmHA  State 
Office  or  in  the  National  Office. 

(a)  Exhibit  I,  "Note  (Intermediary 
Relending  Program)." 

(b)  Exhibit  n,  "Loan  Agreement 
(Intermediary  Relending  Program)." 

(c)  Exhibit  III,  "Loan  Docket " 

§1948.150    0MB  Control  Number. 

The  collection  of  information 
requirements  in  the  regulation  have 
been  approved  by  the  Office  of 
Management  and  Budget  and  assigned 
0MB  Control  Number . 

Exhibit  I  to  Subpart  C — Intatmediary 
Relending  Program — Promissory  Note 

At:  Washington,  DC. 

Amount Dated: 

Term: 

1.  For  Value  received,  the  Undersigned 
promises  to  pay  to  the  order  of  the  U.S. 
Department  of  Agriculture  (USDA)/Farmer8 
Home  Administration  (FmHA).  an  Agency  of 
the  Federal  Government  through  its  principal 
office  at  12th  &  Independence  Avenue, 
Southwest,  Washington.  District  of  Columbia, 
or  through  sucb  other  place  as  the  FmHA 
may  designate  in  writing  the  principal  sum  of 

dollars  (S ),  plus  interest  on 

the  unpaid  principal  balance  at  the  rate  of 
one  percent  (1%)  per  annum.  The  said 
principal  and  interest  shall  be  paid  in  the 
following  installments  on  or  before  the 
following  dates: 

S on  ,  m       . 

$ on ,  19 . 

$ on  ,  19_. 

$ on  1 19 ,  and 

$ thereafter  on  the of  each 

until  the  principal  and  interest  are 

fiilly  paid  except  that  the  fmal  installment  of 
the  entire  indebtedness  evidenced  hereby,  if 
not  sooner  paid,  shall  be  due  and  payable 

( )  years  from  the  dale  of 

this  note,  and  except  that  prepayments  may 
be  made  at  anytime.  The  consideration 
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here/or  shall  support  aay  agreeiaent 
modifying  the  foregoing  schedule  of 
payments.  I 

If  the  total  amount  of  the  loan  is  not 
advanced  at  the  time  of  loan  dosing,  the  loan 
shall  be  adyanced  to  the  Undersigned  as 
requested  by  the  Undersigned  and  approved 
by  FmHA  and  iaterest  shall  secure  on  the 
amount  of  each  advance  from  its  actual  date. 

Every  payment  made  on  any  indebtedness 
evidenced  by  this  note  shall  be  applied  first 
to  interest  computed  to  the  effective  date  of 
the  payment  and  then  to  principaL 

Borrower  shall  pay  a  late  charge  of  i%  of 
the  payment  due  of  principal  or  interest  if 
payment  for  any  of  these  is  not  received 
within  15  calendar  days  following  the  doe 
date.  The  late  charge  shall  be  considered 
unpaid  if  not  received  within  30  calendar 
days  of  the  anased  doe  date  for  which  it  was 
imposed,  and  any  unpaid  late  charge  shall  be 
added  to  principal  and  bear  interest  at  the 
same  rate  as  noted  above  for  said  principal 
and  will  be  due  at  the  end  of  the  loan  terms. 
Payment  of  any  installment  of  principal  or 
interest  owing  on  this  note  may  be  made 
prior  to  the  maturity  date  thereof  without 
penahy. 

2.  The  term.  "Indebtedness,"  shall  mean  the 
indebtedness  evidenced  by  tlm  Note, 
including  principal,  interest  and  late 
payment  charges  including  any  interest 
thereon,  whether  now  due,  or  thereafter  to 
become  due. 

3.  If  payment  of  the  indebtedness 
evidenced  by  this  Note,  or  any  part  thereof, 
shall  not  be  made  when  due  and  at  maturity, 
by  acceleration  or  otherwise,  the 
Undersigned  hereby  authorize  and  empower 
any  attorney  of  any  court  of  record  in  the 
United  States  to  appear  for  the  Undersigned 
in  cowl,  or  before  any  derk  thereof,  and 
confess  judgment  against  the  Uadereigned  in 
favor  of  the  Holder  of  this  Note  for  the 
amount  then  due  with  interest  and  costs. 

4.  FmHA  may.  at  its  option,  declare  all  or 
any  part  of  the  Indebtedness  immediately  due 
and  payable  upon  the  happening  of  any  of  the 
following  events: 

(1)  Failure  to  pay  any  part  of  the         j 
Indebtedness  due: 

(2)  Defadt  ander,  noncompliance  with,  or 
nonperfdrraance  of  any  term  or  condition  of 
that  certain  Loon  Agreement  of  even  date 
herewith,  by  and  b^ween  the  undersiaied 
and  FmHA; 

(3)  Criminal  violations,  civil  fraud, 
nurepresentatioos,  or  regulatory  vioiations 
on  the  pajl  of  the  Undersigned. 

FmHA's  failure  to  exercise  its  right  to 
accelerate  the  doe  date  of  its  payments  shall 
not  constitute  a  waiver  thereof. 

5.  The  Indebtedness  shall  immediately 
become  due  and  payable,  without  notice  or 
demand,  upon  the  appointment  of  a  receiver 
or  liquidator,  whether  voluntary  or 
involuntary,  for  the  Undersigned  or  for  any  of 
its  property,  or  upon  the  making  by  the 
Undersigned  of  an  assignment  for  the  benefit 
of  its  creditors. 

8.  The  Undersigned  shall  pay  all  expenses, 
whether  incurred  in  or  out  of  court,  whether 
incurred  before  or  after  this  Note  shaU 
become  due  at  its  maturity  date  or  otherwise, 
which  FmHA  may  deem  necessary  or  proper 
in  connection  widi  obtaining  satisfaction  of 


the  Indebtedness,  inchidtng  but  not  Hmited  to 
reasonable  attorneys  fees.  FmHA  is 
authorized  to  pay  at  any  time  and  from  time 
to  time  any  and  all  of  such  expenses,  add  the 
amoont  of  stich  payment  to  the  indebtedness, 
and  charge  interest  thereon  at  the  applicable 
rate  of  interest  specified  herein  with  respect 
to  the  principal  amount  to  this  Note. 

7.  The  rights  of  FmHA  or  its  assigns 
hereunder  shall  not  be  impaired  by  PmHA's 
sale,  hypothecation,  or  rehypothecation  of 
any  note  of  the  Undersigned,  or  by  any 
indulgence  including  but  not  limited  to  any 
renewal,  extension  or  modification  which 
FmHA  may  grant  with  respect  to  the 

'Indebtedness  or  any  part  diereot  or  any 
indulgence  granted  in  respect  of  any 
endorser,  guarantor,  or  surety,  except  at 
course  to  the  extent  of  such  indulgence.  The 
purchaser,  assignee,  transferee,  or  pledgee  of 
this  Note,  any  guarantee,  and  any  other 
document  (or  any  of  them),  sold  assigned, 
transferred,  pledged  or  repledged,  shall 
forthwith  become  vested  with  and  entitled  to 
exercise  aU  the  po%vers  and  rights  given  by 
this  Note  and  by  the  aforesaid  Loan 
Agreement  and  all  applications  of  the 
Undersigned  to  FmHA  as  if  said  purchaser, 
assignee,  transferee,  or  pledgee  were 
orgjnally  named  as  Payee  in  this  Note  and  in 
said  Loan  Agreement  and  in  said  application 
or  apphcations,  and  subject  to  any  claims 
and  defenses  of  the  debtor  under  such  note, 
guarantee,  loan  agreement  and  any  other 
doctiment 

8.  Any  amount  advanced  or  expended  by 
FmHA  for  the  coHectton  hereof  or  protect  any 
security  hereto,  or  otherwise  tmder  the  terms 
of  any  security  or  other  instrument  executed 
in  connection  with  the  loan  evidenced  by  this 
Note,  at  the  option  of  FmHA  shall  become  a 
part  emd  bear  interest  at  the  same  rate  as  the 
principal  of  the  debt  evidenced  by  this  Note 
and  be  immediately  due  and  payable  by  the 
Undersigned  to  FmHA  without  demand. 

9.  This  Note  is  given  to  evidence  a  loan 
made  by  FmHA  in  comection  with  the 
implementation  of  the  Intermediary 
Relending  Program.  This  instrument  is  to  be 
construed  according  to  pertinent  Rules  and 
Regulations  of  USDA  and  FmHA  and  is  to  be 
enforced  in  accordance  with  applicable 
Federal  Law. 

la  In  the  event  that  any  provision  or  dause 
in  this  Note  is  not  enforaesUe  in  a  court  of 
law,  all  other  provisians  and  clauses  shall 
continue  to  remain  in  effect 
Attest 
(Seal) 

Date 

By:- 

TiUe; 

Date: . 


1.  Loan  rams. 

FMIA  agrees  to  loan  the  principal  sua  of 
.  (hereinafter  referred  to  as  "Loan"). 


Exhibit  n  to  Subpart  C— Intonaadiary 
Rehmfing  Program — Loan  Agraemont 

This  agreement  dated  as  of is 

between  the  U.S.  Department  of  Agriculture/ 
Farmers  Home  Administration  Qtereinafter 
called  FmHA),  a  Federal  agency,  and 

(hereinaiiei  caned  "Borrower"). 

In  consideration  of  the  mutual  covenants  and 
agreements  contained  herein,  the  parties 
agree  as  follows: 


to  be  disborsed  as  hereinafter  provided, 
bearing  interest  at  the  fixed  rate  of  1  peiceot 
per  annum  from  the  date  funds  are  advanced 
as  more  specifically  set  forth  in  paragraph  2 

below.  The  term  of  the  loan  is  for years 

from . 

This  loan  is  evidenced  by  a  promissory 
note  of  even  date  herewith  (Exhibit  I)  made 
payable  to  the  U.S.  Department  of 
Ayicnhure/Farmers  Home  Administration. 
Borrower  agrees  to  use  the  loan  and  its 
proceeds  solely  for  activities  as  set  in  its 
Intermediary  Relending  Program  (IRP) 
application  ("approved  program")  submitted 
to  FmHA  (including  any  supplements  or 
modifications  thereof  agreed  to  by  both 
parties)  and  in  accordance  with  the  Loan 
Terms  and  Conditions,  the  terms  and 
conditions  of  this  Loan  Agreement  and  the 
Rules  and  Regulations  (as  they  may  be 
amended)  govonnig  the  IRP  (7  CFR  1948.101). 

Z.  Repayment 

Repayment  of  this  loan  shall  be  made  as 
follows: 

2.1  Interest  only  will  be  paid  annually  on 

the  unpaid  balance  for  die  tint 

year(s).  (Strike  this  section  if  not  applicable) 

2.2  Principal  and  interest  will  be  paid  in 

equal amortized 

installments  beginning  on , with 

any  remaining  balance  due  and  payable 
years  from  the  date  of  the  note. 

2.3  Borrower  shall  pay  a  late  charge  of  4% 
of  the  payment  due  of  principel  or  interest  if 
payn^ent  for  any  of  these  installments  is  not 
received  within  IS  calendar  days  following 
the  due  date.  The  late  charge  shall  be 
considered  unpaid  if  not  received  within  30 
caleBdar  days  of  the  missed  due  date  for 
wkidi  it  was  in^MMed.  Any  unpaid  late 
charge  shaQ  be  added  to  principal  and  bear 
interest  at  the  same  rate  as  noted  above  for 
said  principal.  Acceptance  of  a  late  charge  by 
FmHA  does  not  constitute  a  waiver  of 
default. 

3.  Organization. 

Borrower  shall  not  change  its  articles  of 
inoorporation,  or  charter,  or  by-laws  without 
the  written  consent  of  FmHA. 

4.  Disbunement  Procedure. 

4.1  Disbursement  shall  take  place  after  this 
Loan  Agreement  and  the  promissory  note 
(Exhibit  I)  are  executed,  and  any  other 
conditions  precedent  to  disborsement  of 
funds  under  this  award  are  fully  satisfied. 
The  borrower  may  not  make  a  loan 
commitment  to  a  project  without  first 
receiving  FmHA's  written  concurrence  in  the 
proposed  use  of  loan  funds. 

4.2  Borrower  may  draw  down  under  tfiis 
award  only  such  funds  as  are  necessary  to 
cover  a  Sfr^oy  period  in  implementing  its 
approved  work  program.  Advances  will  be 
requested  by  the  borroiwer  in  writing.  The 
date  of  such  drawdown  shall  constitute  the 
date  the  fsads  are  advanced  under  this  Loan 
Agreement  for  purposes  of  computing  interest 
payments. 

4.3  Ounuwei  shall  mafaitain  a  separate 
ledger  and  segregated  account  for  ERP  fmids 
as  required  in  7  CFR  Part  1946. 

Sl  Beportiag  Raquirements, 
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Borrower  shall  provide  f  mHA  with  the 
following  reports  as  required  by  law  or  as 
deemed  appropriate  by  FmHA.  plus  any  other 
report  as  FmHA  shall  from  time  to  time 
require: 

5.1  Annual  audit  dates  of  audit  report 
period  need  not  necessarily  coincide  with 
other  reports  on  the  IRP  program.  Audits 
must  cover  all  of  the  Borrower's  activities 
and  shall  be  due  90  days  following  the  audit 
period. 

5.2  Quarterly  reports  for  periods  ending 
March  31,  June  30,  September  3a  and 
December  31  (due  30  days  after  the  end  of  the 
period)  as  follows: 

A.  Form  FmHA  1951-4.  "Report  of  IRP/ 
RDLF  Lending  Activity."  This  report  will 
include  information  on  the  borrower's  lending 
activity,  income  and  expenses,  and  financial 
condition,  and  a  summary  of  names  and 
characteristics  of  the  ultimate  recipients  the 
borrower  has  financed. 

B.  IRP  Project  Progress  Review  Narrative. 
These  reports  shall  contain  information 

only  on  the  IRP  loan  funds,  or  if  other  funds 
are  included,  the  IRP  loan  program  portion 
shall  be  segregated  hora  the  others;  and  in 
the  case  where  the  Borrower  has  more  than 
one  IRP  loan,  from  FmHA,  a  separate  report 
shall  be  made  for  each  of  these  IRP  loans. 

5.3  An  annual  report  on  the  extent  to 
which  increased  employment,  income,  and 
ownership  opportunities  are  provided  to  low- 
income  person,  fanri  families,  and  displaced 
farm  famiUes  for  each  loan  made  by  the 
Borrowers. 

6.  Relending. 

6.1  Before  the  first  relending  of  FmHA 
funds.  Borrower  must  obtain  written  FmHA 
approval  of: 

A.  All  forms  to  be  used  for  relending 
purposes,  including  application  forms,  loan 
agreements,  promissory  nqtes.  and  security 
instruments:  and 

•    B.  Borrower's  binding  policy  with  regard  to 
the  amount  and  form  of  security  to  be 
required. 

6.2  Borrower  must  obtain  FmHA  written 
approval  before  making  any  major  changes  in 
forms  or  policy  including  its  work  plan. 

7.  Default 

On  the  occurrence  of  any  event  of  default 
FmHA  may  declare  all  or  any  portion  of  the 
debt  and  interest  created  hereby  to  be 
immediately  due  and  payable  and  may 
proceed  to  enforce  its  rights  under  this  Loan 
Agreement  or  any  other  instnunents  securing 
pr  relating  to  this  Loan  and  in  accordance 
with  the  Law  and  regulations  applicable 
hereto. 

Any  of  the  following  may  be  regarded  as 
an  "event  of  default"  in  the  sole  (Sscretioin  of 
the  Administrator,  FmHA: 

(A)  Failure,  inability  or  unwillingness  of 
Borrower  to  carry  out  or  comply  with  the 
specific  activities  in  its  loan  application  as 
approved  by  FmHA.  or  Loan  Terms  and 
Conditions,  or  any  terms  or  conditions  of  this 
Loan  Agreement,  or  any  applicable  Federal 
or  State  laws,  or  with  such  USDA  or  FmHA 
regulations  as  may  become  generally 
applicable  at  any  time. 

(B)  Failure  of  Borrower  to  pay  any 
installment  of  principal  or  interest  on  its 
promissory  note  to  FmHA  when  due  as 
specified  in  paragraph  2  above. 


(C)  The  occurrence  of:  (1)  Borrower's 
becoming  insolvent,  or  ceasing,  being  unable, 
or  admitting  in  writing  its  inability,  to  pay  its 
debts  as  they  mature,  or  making  a  general 
assignment  for  the  benefit  of,  or  entering  into 
any  composition  or  arrangement  with 
creditors;  (2)  proceedings  for  the  appointment 
of  a  receiver,  trustee  or  liquidator  of 
Borrower,  or  of  a  substantial  part  of  its 
assets,  being  authorized  or  instituted  by  or 
against  it 

(D)  Submission  or  making  of  any  report, 
statement  warranty,  or  representation  by 
Borrower  or  agent  on  its  behalf  to  USDA  or 
FmHA  in  connection  with  the  financial 
assistance  awarded  hereunder  which  is  false, 
incomplete  or  incorrect  in  any  material 
respect 

(E)  Failure  of  Borrower  to  remedy  any 
material  adverse  change  in  its  financial  or 
other  condition  (such  as  the  representational 
character  of  its  board  of  directors  or 
policymaking  body)  arising  since  the  date  of 
FmHA's  award  of  assistance  hereunder, 
which  condition  was  an  inducement  to 
FmHA's  original  award. 

&  Collateral. 

8.1  The  Borrower  shall  pledge  as  collateral 
its  portfolio  of  investments  derived  from  the 
proceeds  of  this  loan  award,  and  pledge  real 
and  personal  property,  and  other  rights  and 
interests  FmHA  may  require.  Borrower  shall 
execute  any  instruments,  deliver  any 
documents  and  take  any  action  necessary  or 
convenient  to  perfect  a  security  interest  in 
such  collateral. 

8.2  Borrower  shall  provide  additional 
security  and  execute  any  additional  lien 
instruments  as  FmHA  may  require  at  any 
time  during  the  term  of  the  loan  if,  after 
review  and  monitoring,  an  assessment 
indicates  the  need  for  such  security. 

9.  Other  Parties. 

This  Loan  Agreement  is  not  for  the  benefit 
of  third  parties.  FmHA  shall  not  be  under  any 
obligation  to  any  such  parties,  whether 
direcdy  or  indirectly  interested  in  the  Loan 
Agreement  to  pay  any  charges  or  expenses 
incident  to  compliance  by  Borrower  with  any 
of  the  duties  or  obligations  imposed  hereby. 

10.  Successors  and  Assigns. 

The  Loan  Agreement  shall  be  binding  upon 
Borrower  and  its  successors  and  assigns  and 
upon  FmHA  and  its  successors  and  assigns, 
and  shall  survive  the  closing  of  the  Loan  and 
disbursement  of  proceeds. 

11.  Insurance  Requirements. 

11.1  The  borrower  will  require  each  ' 
ultimate  recipient  to  provide  hazard 
insurance  with  a  standard  mortgage  clause 
naming  the  Borrower  as  beneficiary  in  an 
amount  that  is  at  least  the  lesser  of  the 
dipreciated  replacement  value  of  the 
property  being  insured  or  the  amount  of  the 
loan.  Hazard  insurance  includes  fire, 
windstorm,  lightning,  hail,  business 
interruption,  explosion,  riot  civil  commotion, 
aircraft,  vehicle,  marine,  smoke,  builder's 
risk,  public  liability,  property  damage,  flood 
or  mudslide,  or  any  other  hazard  insurance 
that  may  be  required  to  protect  the  security. 
The  Borrower's  interest  in  the  insurance  will 
be  assigned  to  the  FmHA. 

11.2  Ordinarily,  the  borrower  will  require 
ultimate  recipients  to  provide  life  insurance, 
which  may  be  decreasing  term  insurance,  for 


Ae  principals  and  key  employees  of  ultimate 
recipients  and  such  life  insurance  will  be 
assigned  or  pledged  to  the  Borrower  and 
subsequently  to  FmHA. 

11.3  The  borrower  will  require  each 
ultimate  recipient  to  provide  workmen's 
compensation  insurance  in  accordance  with 
State  law. 

11.4  The  Borrower  is  responsible  for 
determining  if  a  Borrower-financed  project  is 
located  in  a  special  flood  or  mudslide  hazard 
area  anytime  FmHA  loan  funds  are  involved. 
If  the  Borrower-fmanced  project  is  in  a  flood 
or  mudslide  area,  then  flood  mudsUde 
insurance  must  be  provided. 

12.  Applicable  Laws. 

Interpretation  of  this  Loan  Agreement  shall 
be  governed  and  enforced  in  accordance  with 
applicable  Federal  Law. 

IN  WITTrtSS  WHEREOF,  FmHA  and 
Borrower  have  executed  this  Agreement  as  of 
the  date  first  above-mentioned. 

Bonvwer 

By:  

Tide:  

Date:  — 

Address:    


Telephone: 

FmHA 

By:. 


Tide:  — 
Date:  — 
Address: 


Telephone:    : — 

Exhibit  m  Subpart  C — Forms  and  Documents 
Found  in  Loan  Docket 

The  following  table  is  a  guide  to  forms  and 
documents  used  in  completing  an  application 
and  loan  docket  The  filing  position  within 
the  8-position  folder  is  shown  on  the  right 
Some  of  these  items  may  not  be  applicable 
for  a  particular  loan.  However,  a  complete 
loan  docket  may  need  to  include  items  in 
addition  to  the  follo%ving: 

Description  of  Re(x>rd  or  Form  # 
AND  Title 


Filing 

position 

FmHA  400-1 

Equal  Opportunity 
Agreement 

6 

FmHA  400-4 

Assurance  Agreement  „.. 

3 

FmHA  400-6 

FmHA  440-67.... 

CompHance  Statement... 

6 

2 

Ot)Hgated  Funds/ 

Check  Request 

FmHA  1940-1.... 

Request  tor  ni)«gation 
o(  Funds. 

2 

ExtiWtH, 

3 

SubpartGof 

Assessment  fof 

Phi  1940. 

Class  II  Actioa 

FmHA  1940-20.. 

Request  for 

3 

Information. 

FmHA  1946-60.. 

Application  lor  Loon 

3 

Letter  of  Conditions 

2 
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Description  OF  Record  OR  Form  # 
AND  TroE— Contiaged 


Subpart  F-AMlydiw 
and  Gcaduation  of 


F*«B 

poaMon 

4 

fl9COttwntnOtnOi\ 

I 

nwnorandufn. 

2 

UMnCkNfei«Rmort 

2 

Anal  Audi  Ripart 

1 

IWlllll  laBiRwdK 

1 

Btpa^otima. 

1 

FwHA  Intfuclpo 

20is-a 

BorrowWs  Certficadon 

1 

d  tnctoMsdnsss. 

woiNiwofy  Notes  «.._«.».. 

2 

RunninB  Ca*  Hkoi4  .... 

9 

Coirill   111  and 

3 

FOMCMTtV 

CoMngMcy  FiMdi. 

3 

Sheet 

Projections  o(  Grass 

3 

CmIi  Row  Statements. 

3 

3Yaars«»ith 

CovTwnems  from  StsAe 

3 

Contad 

(InlerQOvemmentsI 

Consultation). 

Financial  Statements 

3 

tor  Last  3  years  (or 

operation  o( 

y 

inlennediaty  a  less 

than3yoafs). 

Complete  Det}l 

3 

SCfWCMO. 

iniwwii  nranofll 

3 

Statements. 

Mooovtts  of  sny 

3 

PewSng  or  Hnal 

Regulatofy  Litigatioa. 

Convapondance 

4 

(exdudbtg  doeing 

instruments). 

By-la«n.  Resolutions. 

5 

or  ReguMions  and 

Ailiciaaof 

5 

Incorpmfeon,  By- 

laws, and 

Regulations  or 

Charter. 

SecMrtUr  Ayeareonta 

5 

andFnancing 

Statements. 

Mortgages  and  Notes.._ 

5 

Advice  04  Office  o«  the 

5 

General  Counsel 

Docket 

PART  1951— SERVICING  AND 

COLLECnOI 

US 

i 

3.  The  authority  citatiofi  for  Part  19S1 
is  revised  to  read  as  follows: 


Authority:  7  U.S.C.  19M:  7  U.S.C  1832  note;  42 
U.S.a  1480;  5  U.S.C  301;  7  CFR  2.23;  7  CFR 
2.70. 


4.  Section  1951251  is  fevioed  to  read 
as  fonowa: 

§1*51.251    PurpoM. 

This  subpart  prweribes  the  pobdes  to 
be  foUovred  when  amiynng  a 
borrower's  needs  for  continued  Fmners 
Home  Administration  (PmHA) 
supervision,  further  credit  and 
graduation.  AH  borrowers'  loan 
accoimt(s]  will  be  reviewed  for 
graduation  in  accordance  with  tins 
subpart,  except  Guaranteed,  Watershed, 
Resource  Conservation  and 
DevelopneRt,  Rural  Development  Loan 
Fund  bans  and  Intermediary  Relending 
Program  loans. 

5.  Part  1951  is  amended  by  adding 
Subpart  R  to  read  as  follows: 

Subpart  R— Rural  Devetopmem  Lowi 
Servicing 

1951.B61    Intat><kKtia& 

1951.452    DeTiflitions  and  abbraviatiaM. 

1951863    Loan  puipoaes  for  ondisbaraed 

RDLF  kMD  funds  boa  HHa 
1951.854    Ineligible  assistaoce  putpoaes. 
1951.8S5-1951.858    {Reserved] 

1951.859  Terms  of  loans. 

1951.860  Intefest  on  loMu;  alknrabie  csoste. 
1951.861-1961.885    [Reserved] 

1951.886    Security. 

1951 .867    Conflict  of  interest 

1951.668-1961.870    (Reserved] 

1951.871  Post  award  requirements. 

1951.872  Other  regulatory  requirements. 
1951.873-1951.878    (Reserved] 
1951.877    Loon  ngrrfifnti 
1951.878-1851.880    (Reaerved] 

1951.881  Loan  serviciag. 

1951.882  Field  visits. 

1951.883  Reportiitg  requiremoits. 

1951.884  Non-Federal  funds. 

1951.885  Loan  classificatioBa. 
1951.888-1851.888    (ReMTved] 
1951.888  Transfer  and  aaaumption. 
1951.880  Office  of  Inspector  Geaeial  and 

OfTice  of  General  Couoael  reieaals. 
1951.891    Liquidation;  default 
1951.892-1951.893    (Reserved) 

1951.894  Debt  settlement 

1951.895  [Reserved] 

1951.886  Appeals. 
1951.897    Exception  authority. 
1951.888-1861.888    [Reserved] 
1951.900    OMB  CoBtioi  Number. 

Subpart  R— Rwal  DevdopoMnt  Loan 
Servicing 

S1951J51    IntroductionL 

(a)  This  subpart  contains  regulations 
for  servicing  or  liquidating  loans  made 
by  the  Farmers  Home  Administration 
(FmHA)  under  the  bitermediary 
Relending  Program  (IRP)  to  eligible  IRP 
intermediaries  and  applies  to  uitiaiate 


redpieots  and  other  iavolved  parties. 
The  proviaioiis  9f  tUt  subpart  aopenede 
conflictiag  pronsioas  ofany  odnr 

subpart. 

(b)  This  subpart  also  contains 
regidations  for  servidi^  die  existing 
Rtual  Development  Loan  Fund  PIDLF] 
loaas  previously  approved  and 
administered  by  the  U.S.  Department  of 
Health  aod  Human  Services  (HHS) 
under  45  CFR  Part  1078.  TM«  action  is 
needed  to  implement  the  provisions  of 
section  1323  of  the  Food  Security  Act  of 
1985,  Pub.  L  99-198.  which  provides  for 
the  transfer  of  the  loan  servicing 
authority  for  those  loans  from  the  HHS 
to  the  U.S.  Department  of  Agriculture 
(USDA). 

(c)  Tlie  portion  of  this  regulation 
pertaining  to  loanmaking  appKes  to 
ROLF  inlennediaries  cited  in 

S  1951.851(b)  which  have  RDLF  funds 
from  HHS  and  have  not  fully  utilized 
relending  of  those  hmds  to  ultimate 
recipients  at  the  date  of  these 
regulations.  The  loanmaking  of  all  other 
IRP  loans  serviced  by  this  regulation  is 
in  accordance  with  Part  1948,  Subpart  C 
of  this  chapter. 

(d)  These  regtdations  do  not  negate 
contractual  arrangements  that  were 
previously  made  by  the  HHS,  CtfBce  of 
Community  Services  (CXIS),  or  the 
intermediaries  operating  relending 
programs  that  have  already  been 
entered  into  with  ultimate  recipients 
under  previous  regulations. 

(e)  The  loan  program  is  administered 
by  the  FmHA  National  Office.  The 
Director,  Business  and  Industry 
Division,  is  the  point  of  contact  for 
servicing  activities  unless  otherwise 
delegated  by  the  Administrator. 

§1»51J52    Definitions  and  abbrewMfons. 

(a)  General  definitions.  The  following 
definitions  are  applicable  to  the  terms 
used  in  this  subpart 

(1)  Intermediary  (Borrower).  The 
entity  receiving  FmHA  loan  funds  for 
relending  to  ultimate  recipients.  FmHA 
becomes  an  intermediary  in  the  event  it 
takes  over  loan  servicing  and/or 
hquidation. 

(2)  Loan  Agreement.  The  signed 
agreement  between  FmHA  and  the 
intermediary  setting  forth  the  terms  and 
conditions  of  the  loan. 

(3)  Low-income.  The  level  of  income 
of  a  person  or  family  which  is  at  or 
below  the  Poverty  Guidelines  as  defined 
in  section  673(2)  of  the  Community 
Services  Block  Grant  Act  (42  U.S.C. 
9902(2)). 

(4)  Market  value.  The  most  probable 
price  which  pn^ierty  should  bring,  as  of 


Federal  Re^er  /  Vol.  53,  No.  94  /  Monday.  May  16.  1988  /  Propoaed  Rules 


17215 


a  specific  date  in  a  competitive  and 
open  market,  assimiing  the  buyer  and 
seller  are  prudent  and  knowledgeable, 
and  the  price  is  not  affected  by  undue 
stimulus  such  as  forced  sale  or  loan 
interest  subsidy. 

[byPrincipals  of  intermediary. 
Includes  members,  officers,  directors, 
and  other  entities  directly  involved  in 
the  operation  and  management  of  an 
intermediary  organization. 

(6)  Ultimate  recipient.  The  entity 
receiving  financial  assistance  from  die 
intermediary.  This  may  be 
interchangeable  with  die  term 
"subrecipient"  in  some  documents 
previously  issued  by  HHS. 

(7)  Rural  area.  Includes  all  territory  of 
a  State  that  is  not  within  the  outer 
boundary  of  any  city  having  a 
population  of  twenty-five  thousand  or 
more. 

(8)  State.  Any  of  die  fifty  States,  die 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  of  the  United  States, 
Guam,  American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  , 

(9)  Technical  assistance  or  service. 
Technical  assistance  or  service  is  any 
function  unreimbursed  by  FmHA 
performed  by  the  intermediary  for  the 
benefit  of  the  ultimate  recipient. 

(10)  Working  capital.  The  excess  of 
current  assets  over  current  liabilities.  It 
identifies  the  liquid  portion  of  total 
enterprise  capital  which  constitutes  a 
margin  or  bu^er  for  meeting  obligations 
within  the  ordinary  operating  cycle  of 
the  business. 

(b)  Abbreviations.  The  following 
abbreviations  are  applicable: 

(1)  B&I — ^Business  and  Industry 

(2)  CSA — Commimity  Services 
Administration 

(3)  £75— Environmental  Impact 
Statement 

(4)  FmHA — ^Farmers  Home 
Administration 

(5)  HHS—V.S.  Department  of  Healdi 
and  Human  Services 

(6)  ZAP— Intermediary  Relending 
Program 

(7)  OCS — Office  of  Commimity  Services 

(8)  O/G— Office  of  Inspector  General 

(9)  OGC— Office  of  the  General  Counsel 

(10)  RDLF— Rural  Development  Loan 
Fund 

(11)  £/5/7i4— United  States  Department 
of  Agricidture 

§  1951,153    Loan  purposes  for  undislMjraed 
RDLF  loan  funds  from  HHS. 

(a)  RDLF  Intermediaries.  Rural 
Development  Loan  funds  will  be  used  by 
the  RDLF  intermediary  to  provide  loans 
and  other  technical  and  financial 
assistance  to  ultimate  recipients  in 


accordance  with  paragraph  (b)  of  this 
section.  Interest  income,  service  fees, 
and  other  authorized  financing  charges 
received  by  RDLF  intermediaries 
operating  relending  programs  may  be 
used  to  pay  for  The  costs  of 
adanflisteiing  the  RDLF  relending 
program,  the  provision  of  technical 
assistance  to  borrowers,  the  absorption 
of  bad  debts  associated  with  RDLF 
loans,  and  repayment  of  debt.  All 
proceeds  in  excess  of  those  needed  to 
cover  authorized  expenses,  as  described 
above,  must  be  returned  to  FmHA. 

(b)  Ultimate  recipients.  (1)  Financial 
assistance  fivm  the  intennediary  to  the 
ultimate  recipient  must  be  for  business 
facilities  «nd  community  development 
projects  in  rural  areas. 

(2)  Financial  assistance  involving 
Rural  Development  Loan  funds  fi-om  the 
intermediary  to  the  ultimate  recipient 
may  include  but  not  be  limited  to: 

(i)  Business  acquisition,  construction, 
conversion,  enlargement,  repair, 
modernization,  or  development  cost. 

(ii)  Purchasing  and  development  of 
land,  easements,  rights-of-way,  building, 
facilities,  leases,  or  materials. 

(iii)  Purchasing  of  equipment,  ~ 
leasehold  improvements,  machinery  or 
supplies. 

(iv)  Pollution  control  and  abatement. 

(v)  Transportation  services  incidential 
to  business  development. 

(vi)  Startup  operating  costs  and 
working  capital. 

(vii)  Interest  (including  interest  on 
interim  financing)  during  the  period 
before  the  facility  becomes  income 
producing,  but  not  to  exceed  3  years. 

(viii)  Feasibihty  studies. 

(ix)  Reasonable  fees  and  charges  only 
as  specifically  listed  in  this 
subparagraph.  Authorized  fees  include 
loan  packaging  fees,  environmental  data 
collection  fees,  and  other  professional 
fees  rendered  by  professionals  generally 
licensed  by  individual  State  or 
accreditation  associations,  such  as 
Engineers,  Architects,  Lawyers, 
Accountants,  and  Appraisers.  The 
amount  of  fee  svill  be  what  is  reasonable 
and  customary  in  the  coranunity  or 
region  where  the  project  is  located.  Any 
such  fees  are  to  be  fiilly  documented 
and  justified  as  oudined  in  S  1948.116(b) 
of  Part  1948,  Subpart  C. 

(x)  Aquaculture  including 
conservation,  development  and 
utilization  of  water  for  aquacidtiue. 
Aquaculture  means  the  culture  or 
husbandry  of  aquatic  animals  or  plants 
by  private  industry  for  commercial 
purposes  including  the  culture  and 
growing  of  fish  by  private  industry  for 
the  purpose  of  granting  or  augmenting 


publicly-owned  or  regulated  stock  of 
fish. 

§  1951.854    insHgMtts  assistance  purposes. 

(a)  RDLF  Intermediaries.  RDLF  loans 
may  not  be  used  by  the  intermediary: 

(1)  For  payment  of  the  intermediary's 
own  administrative  costs  or  expenses 
for  providing  technical  service  to 
ultimate  recipients. 

(2)  To  purchase  goods  or  services  or 
render  assistance  in  excess  of  what  is 
needed  to  accomplish  the  purpose  of  the 
ultimate  recipient  project 

(3)  For  distribution  or  payment  to  the 
owner,  partners,  shareholders,  or 
beneficiaries  of  the  iiltimate  recipient  or 
members  of  their  families  when  such 
persons  will  retain  any  portion  of  their 
equity  in  the  tdtimate  incipient 

(4)  For  charitable  and  eduoatioBal 
institutions,  churches,  organizations 
affiliated  with  or  sponsored  by 
churches,  and  fraternal  organizations. 

(5)  For  assistance  to  government 
employees,  military  personnel,  or 
principals  or  employees  of  the 
intermediary  who  are  directors,  officers 
or  have  major  ownership  (20  percent  or 
more)  in  the  ultimate  recipient 

(6)  For  relending  in  a  city  with  a 
population  of  twenty-five  thousand  or 
more  as  determined  by  the  latest 
decennial  census. 

(7)  For  a  loan  to  an  ultimate  recipient 
which  has  applied  or  received  a  loan 
from  another  intermediary  unless  FmHA 
provides  prior  written  approval  for  such 
loan. 

(8)  For  any  line  of  credit. 

(9)  To  finance  more  than  75  percent  of 
the  total  cost  of  a  project  by  the  ultimate 
recipient.  The  total  amount  of  RDLF 
loan  funds  requested  by  the  ultimate 
recipient  plus  the  outstanding  balance  of 
any  existing  RDLF  loan(s)  will  not 
exceed  $150,000.  Other  loans,  grants, 
and/or  intermediary  or  ultimate 
recipient  contributions  or  funds  from  * 
other  sources  must  be  used  to  make  up 
the  difference  between  the  total  cost 
and  the  assistance  provided  with  RDLF 
funds. 

(10)  For  any  investing  in  securities  or 
certificates  of  deposit 

(b)  Ultimate  recipients.  Ultimate 
recipients  may  not  use  assistance 
received  from  RDLF  intermediates 
involving  RDLF  funds: 

(1)  For  agricultural  production,  which 
means  the  cultivation,  production 
(growing),  harvesting,  either  directly  or 
through  integrated  operations,  of 
agricultural  products  (crops,  animals, 
birds  and  marine  Ufe,  either  for  fiber  or 
food  for  human  consumption,  and 
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disposal  or  marketing  thereof,  the 
raising,  housing,  feeding,  breeding, 
hatching,  control  and /or  management  of 
farm  and  domestic  animals).  Exceptions 
to  this  deHnition  are: 

(i)  Aquaculture  as  identified  under 
eligible  purposes. 

(ii)  Commercial  nurseries  primarly 
engaged  in  the  production  of  ornamental 
plants  and  trees  and  other  nursery 
products  sQch  as  bulbs,  florists'  greens, 
flowers,  shrubbery,  flower  and 
vegetable  seeds,  sod,  the  growing  of 
vegetables  &om  seed  to  the  transplant 
stage.  J 

(iii)  Forestry,  which  includes    1 
establishments  primarily  engaged  in  the 
operation  of  timber  tracts,  tree  farms, 
forest  nurseries,  and  related  activities 
such  as  reforestation. 

(iv)  Financial  assistance  for  livestock 
and  poultry  processing  as  identified 
under  eligible  purposes. 

(v)  The  growing  of  mushrooms  or 
hydroponics. 

(2)  For  the  transfer  of  ownership 
unless  the  loan  will  keep  the  business 
from  closing,  or  prevent  the  loss  of 
employment  opportimities  in  the  area,  or 
provide  expanded  job  opportunities. 

(3)  For  community  antenna  television 
services  or  facilities. 

(4)  For  any  legitimate  business 
activity  when  more  than  10  percent  of 
the  annual  gross  revenue  is  derived  fit)m 
legalized  gambling  activity. 

(5)  For  any  illegal  activity. 

(6)  For  any  otherwise  eligible  project 
that  is  in  violation  of  either  a  Federal. 
State  or  local  environmental  protection 
law  or  regulation  or  an  enforceable  land 
use  restriction  unless  the  financial 
assistance  required  will  result  in  curing 
or  removing  the  violation. 

(7)  For  any  hotels,  motels,  tourist 
homes,  or  convention  centers. 

(8)  For  any  tourist,  recreation.  <^ 
amusement  centers.  I 

H19S1J55  through  1951.SS8   [Reaervmll 

S1951.S59    TwmsofkMm. 

(a)  No  loans  shall  be  extended  for  a 
period  exceeding  30  years.  Principal 
payments  on  loans  will  be  made  at  least 
annually.  The  initial  principal  payment 
may  be  deferred  not  more  than  3  years. 

(b)  The  terms  of  loan  repayment  will 
be  those  stipulated  in  the  loan 
agreement  and/or  promissory  note. 

91951J60    lnt«<ntonloane;atowaMe 


(a)  ROLF  intermediates:  When  the 
ROLF  loan  portfolio  was  transferred 
from  HHS  to  USDA  as  required  under 
Pub.  L  99-198.  section  1323  of  the  Food 
Security  Act  of  1985,  there  were 
provisions  that  affected  the  interest 
rates  on  those  loans. 


(1)  Those  loans  made  in  1980  and  19Q1 
carried  an  original  note  rate  of  1  percent 
interest  when  they  were  first  issued.  The 
legislation  provides  for  those  loans 
made  in  1980  and  1981  to  have  a 
permanent  interest  rate  reduction  to  1 
percent  effective  December  23. 1985.  to 
maturity.  However,  the  interest  rates  on 
the  loans  made  in  1983  and  1984  may 
remajn  the  same  as  the  original  note 
rate. 

(2)  Loans  made  in  1983  and  1984  do 
not  automatically  qualify  for  a  lower 
rate  than  the  level  of  interest  rates  when 
the  notes  were  first  issued.  Section  407 
of  Pub.  L  99-425  provides  for  a  weighted 
average  requirement  that  would  affect 
those  loans  made  in  1983  and  1984  to 
intermediary  borrowers. 

(3)  In  those  cases  where  loans  were 
made  to  ROLF  intermediaries  and  the 
weighted  average  of  all  loans  made  by 
the  RDLF  intermediary  after  December 
31, 1982.  does  not  exceed  the  sum  of  6 
percent  plus  the  interest  rate  to  the 
intermediary  (7  percent),  the  interest 
rate  to  be  charged  the  RDLF 
intermediary  will  be  the  rate  charged  on 
such  loans  made  in  1980.  or  1  percent 
Should  the  weighted  average  exceed  7 
percent  the  note  rate  will  control. 

(i)  In  order  for  FmHA  to  determine  the 
weighted  average  of  the  loan  portfoUo. 
the  RDLF  intermediary  will  be  required 
to  complete  a  weighted  loan  average 
rate  on  its  outstanding  portfolio.  The 
schedule  prepared  for  FmHA's  review 
should  include: 

(A)  Calculations  of  the  interest 
amount  scheduled  to  accrue  on  each 
loan  outstanding  over  a  1-year  period 
based  on  the  current  interest  rate  of 
each  ultimate  recipient's  loan. 

(B)  The  sum  total  of  interest  on  each 
individual  loan  will  be  added  together  to 
determine  the  total  interest  amount 
scheduled  to  accrue  over  a  1-year 
period. 

(C)  Divide  the  total  of  paragraph  (a)(2) 
of  this  section  by  the  total  principal 
outstanding  to  determine  the  average 
interest  percent  yield  in  the 
intermediary's  loan  portfolio. 

(D)  The  loans  to  be  included  in 
determining  the  weighted  interest 
average  will  be  those  made  from 
January  1. 1983,  forward. 

(E)  FmHA  will  use  the  anniversary 
date  for  October  1  of  each  year  to 
request  the  intermediary  to  complete  a 
weighted  interest  average  to  determine 
the  interest  rate  on  its  RDLF  loan  for  the 
coming  calendar  year,  January  1  thourgh 
December  31.  All  loans  made  in  1980 
and  1981  have  had  the  interest  rate 
permanenUy  reduced  by  legislation  to  1 
percent,  effective  December  25, 1985. 

(F)  The  weighted  loan  average  interest 
rate  on  the  outstanding  loan  portfolio  as 


referenced  in  this  section  will  be 
forwarded  to  FmHA  along  with 
sufficient  documentation  which  should 
include  calculations,  list  of  outstanding 
loans,  current  interest  rate  being 
charged  on  the  loan,  etc. 

(b)  Interest  rates  charged  by 
intermediaries  to  the  ultimate  recipients 
shall  be  at  rates  negotiated  by  those 
parties.  Intermediaries  are  encouraged 
to  make  loans  to  ultimate  recipients  at 
the  lowest  possible  rate,  taking  into 
account  the  cost  of  the  loan  funds  to  the 
intermediary  and  the  cost  of 
administering  the  loan  portfolio. 

9S19S1J61  through  1951 J65    [Reserved] 

S1951J    SecMlty. 

(a)  Loans  from  RDLF  intermediaries 
to  ultimate  recipients.  Security 
requirements  for  loans  fivm 
intermediaries  to  ultimate  recipients  will 
be  negotiated  between  the 
intermediaries  and  ultimate  recipients. 
FmHA  concurrence  is  required  only 
when  security  for  the  loan  from  the 
intermediary  to  the  utiimate  recipient 
will  also  serve  as  security  for  the  FmHA 
loan. 

(b)  Additional  security.  The  FmHA 
may  require  additional  security  at  any 
time  during  the  term  of  a  loan  to  an 
intermediary  if,  after  review  and 
monitoring,  an  assessment  indicates  the 
need  for  such  security. 

(c)  Appraisals.  Real  property  serving 
as  security  for  all  loans  to 
intermediaries  and  for  loans  to  ultimate 
recipients  will  be  appraised  by  a 
qualified  appraiser.  For  aU  other  types 
of  property,  a  valuation  shall  be  made 
using  any  recognized,  standard 
technique  (including  standard  reference 
manuals),  and  this  valuation  shall  be 
described  in  the  loan  file. 

§1951 J67    Conflict  Of  intereet 

(a)  The  intermediary  will,  for  each 
proposed  loan  to  an  ultimate  recipient 
inform  FmHA  in  writing  and  furnish 
such  additional  evidence  as  FmHA 
requests  as  to  whether  and  the  extent  to 
which  the  intermediary  or  its  principal 
officers  (including  immediate  family) 
hold  any  legal  or  financial  interest  or 
influence  in  the  ultimate  recipient  or  the 
ultimate  recipient  or  any  of  its  principal 
officers  (including  immediate  family) 
holds  any  legal  or  financial  interest  or 
influence  in  the  intermediary. 

(b)  Any  organization  whidt  has  on  its 
governing  board  or  as  agent  consultant 
or  employee,  a  person  who  is  also  a 
board  member  or  employee,  agent  or 
consultant  of  the  intermediary  borrower 
must  have  specific  prior  written 
approval  fnun  FmHA,  given  with  full 
knowledge  of  the  relationship  involved. 
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In  the  event  FmHA  determines  there  is  a 
conflict  of  interest,  the  intermediary's 
assistance  to  the  ultimate  recipient  will 
not  be  approved  until  such  conflict  is 
eliminated. 

§§1951 J68  through  19S1.870    [Reservedl 

§1951.871    Post  award  requirements. 

(a)  RDLF  intermediaries  with 
undisbursed  RDLF  loan  funds  shall  be 
governed  by  these  regulations,  the  loan 
agreement,  the  approved  work  program, 
security  interests,  and  other  conditions 
which  FmHA  may  require  in  awarding  a 
loan. 

(b)  Unless  otherwise  specifically 
agreed  to  in  writing  by  the  FmHA, 
disbursed  loan  proceeds  and  any 
interest  thereon  not  immediately  needed 
by  the  intermediary  for  an  ultimate 
recipient  will  be  deposited  in  an 
interest-bearing  account  or  time  deposit 
in  a  bank  or  other  financial  institution 
which  can  be  fully  protected  by  Federal 
or  State  deposit  insurance.  Any  interest 
or  income  earned  as  a  result  of  such 
deposits  shall  be  used  by  the 
intermediary  only  for  purposes 
authorized  by  FmHA. 

(c)  Intermediaries  operating  relending 
programs  must  maintain  separate 
ledigers  and  segregated  accounts  for 
RDlF  funds  at  all  times. 

(d)  Reporting  requirements  shall  be 
those  delineated  in  the  loan  agreement 
between  the  United  States  and  the 
intermediary  and  such  subsequent 
requirements  as  FmHA  deems 
appropriate.  The  intermediaries  must 
document  periodically  the  extent  to 
which  increased  employment,  income 
and  ownership  opportunities  are 
provided  to  rural  residents  for  each  loan 
made  by  such  intermediary. 

(fi)  No  intermediary  may  make  a  loan 
to  an  ultimate  recipient  who  has  applied 
for  or  received  a  loan  from  another 
intermediary  unless  FmHA  provides 
prior  written  apporval  for  such  loan. 

(f)  All  loan  payments  that  are  due  on 
RDLF  loans  will  be  made  payable  to  the 
Farmers  Home  Administration,  using  the 
number  assigned,  and  mailed  directly  to: 
Farmers  Home  Administration,  Finance 
Office,  FC  35, 1520  Market;  Sti-eet  St. 
Louis,  Missouri  63103. 

§1951.872    Other  regulatory  requirements. 

(a)  Intergovernmental  consultation. 
The  RDLF  program  is  sutyect  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  The  initial  approval  of  a  loan 
wiU  be  the  subject  of  intergovernmental 
considation.  For  eadi  ultimate  recipient 
to  be  assisted  with  a  loan  under  this 
Subpart  and  for  which  the  State  in 


which  the  ultimate  recipient  to  be 
located  has  elected  to  review  the 
program  under  their  intergovernmental 
review  process,  the  State  Point  of 
Contact  must  be  notified.  Notification,  in 
the  form  of  a  project  description,  can  be 
initiated  by  the  intermediary  or  the 
ultimate  recipient.  Any  comments  from 
the  State  must  be  included  with  the 
intermediary's  request  to  use  the  loan 
funds  for  the  ultimate  recipient.  Prior  to 
FmHA's  decision  on  the  request, 
compliance  with  the  requirements  of. 
intergovernmental  consultation  must  be 
demonstrated  for  each  ultimate 
recipient.  These  requirements  should  be 
carried  out  in  accordance  with  FmHA 
Instruction  1940-J,  "Intergovernmental 
Review  of  Farmers  Home 
Administration  Programs  and 
Activities,"  available  in  any  FmHA 
office. 

(b)  Environmental  requirements.  (1) 
Uiiless  specifically  modified  by  this 
section,  the  requirements  of  Subpart  G 
of  Part  1940  of  this  chapter  apply  to  this 
subpart.  FmHA  will  give  particular 
emphasis  to  ensuring  compliance  with 
the  environmental  policies  contained  in 
SS  1940.303  and  1940.304  in  Subpart  G  of 
Part  1940  of  this  chapter.  Intermediaries 
and  ultimate  recipients  of  loans  must 
consider  the  potential  environmental 
impacts  of  their  projects  at  the  earliest 
planning  stages  and  develop  plans  to 
minimize  the  potential  to  adversely 
impact  the  environment. 

(2)  When  an  ultimate  recipient  is  to 
receive  Federal  funds,  the  intermediary 
must  provide  a  completed  Form  FmHA 
1940-20,  "Request  for  Environmental 
Information,"  for  each  Class  I  or  Class  II 
project  specifically  identified  in  its  plan. 
FmHA  will  review  the  materials  and 
required  Forms  FmHA  1940-20  and 
initiate  a  Class  II  environmental 
assessment.  This  assessment  will  focus 
on  the  potential  cumulative  impacts  of 
the  projects  as  well  as  any 
environmental  concerns  or  problems 
that  are  associated  with  individual 
projects  and  that  can  be  identified  at 
this  time  from  the  information 
submitted.  Because  neither  the 
completion  of  the  environmental 
assessment  nor  the  approval  of  the 
application  is  an  FmHA  commitment  to 
the  use  of  loan  funds  for  a  specific 
project  no  public  notification 
requirements  for  a  Class  II  assessment 
will  apply.  The  affected  public  has  not 
been  sufficientiy  identified  at  this  stage 
of  the  FmHA  review.  Each  project  to  be 
assessed  will  undergo  the  appUcable 
environmental  review  and  public 
notification  requirements  in  Subpart  G 
of  Part  1940  of  this  chapter  prior  ta 
FmHA's  consent  to  use  Federal  funds. 
FmHA  will  prepare  an  Environmental 


Impact  Statement  for  any  ultimate 
recipient  determined  to  have  a 
significant  effect  on  the  quality  of  the 
human  environjnent.  Both  the 
intermediary  and  the  ultimate  recipient 
will  cooperate  and  furnish  such 
information  and  assistance  as  FmHA 
needs  to  make  any  of  its  environmental 
determinations. 

(3)  As  part  of  the  intermediary's 
request  to  FmHA  for  concurrence  to 
make  a  loan  to  an  ultimate  recipient,  the 
intermediary  will  include  for  the 
ultimate  recipient  a  properly  completed 
Form  FmHA  1940-20,  If  it  is  classified  as 
a  Class  I  or  Class  II  action.  FmHA  will 
complete  the  environmental  review 
required  by  Subpart  G  of  Part  1940  of 
this  chapter.  The  results  of  this  review 
will  be  used  by  FmHA  in  making  its 
decision  on  the  request. 

(c)  Equal  opportunity  and 
nondiscrimination  requirements.  (1)  In 
accordance  with  Tide  V  of  Pub.  L  93- 
495,  the  Equal  Credit  Opportimity  Act 
neither  the  intermediary  nor  FmHA  will 
discriminate  against  any  applicant  on 
the  basis  of  race,  color,  religion,  national 
origin,  age,  physical  or  mental  handicap 
(provided  that  the  applicant  has  the 
capacity  to  enter  into  a  binding 
contract),  sex  or  marital  status  with 
respect  to  any  aspect  of  a  credit 
transaction  anytime  Federal  funds  are 
involved. 

(2)  The  regulations  contained  in  Part 
1901,  Subpart  E  of  this  chapter  apply  to 
loans  made  under  this  program. 

(3)  llie  Administrator  will  assure  that 
equal  opportunity  and 
nondiscrimination  requirements  are  met 
in  accordance  with  Tide  VI  of  the  Civil 
Rights  Act  of  1964,  "Nondiscrimination 
in  Federally  Assisted  Programs,"  42 
U.S.C.  2000— 2000d-4.  If  there  is 
indication  of  noncompliance  with  these 
requirements,  such  facts  will  be  reported 
in  writing  to  the  Administrator,  ATTN; 
Equal  Opportunity  Officer. 

§§  1951 J73  through  1951.876    (Reserved] 

§  1951.877    Loan  agreements. 

(a]  A  loan  agreement  will  have  been 
executed  by  the  RDLF  intermediary  and 
OCS  or  HHS  for  each  loan.  The  loan 
agreement  ordinarily  would  contain  the 
following  provisions: 

(1)  The  amount  of  the  loan. 

(2)  The  interest  rate. 

(3)  The  term  and  repayment  schedule. 

(4)  The  provisions  for  late  charges. 

(5)  Provisions  regarding  default 

(6)  Disbursement  procedure. 

(7)  Insorance  requiremente. 

(i)  Haxard  insurance  witii  a  standard 
mortgage  clause  naming  the 
intermediary  as  beneficiary  will  be 
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required  on  every  ultimate  recipient  in 
an  amount  that  is  at  least  the  lesser  of 
the  depreciated  replacement  value  of  the 
property  being  insured  or  the  amount  of 
the  loan.  Hazard  insurance  includes  fire, 
windstorm,  lightning,  hail,  business 
interruption,  explosion,  riot,  civil 
commotion,  aircraft,  vehicle,  marine, 
smoke,  builder's  risk,  public  liability, 
property  damage,  flood  or  mudslide,  or 
any  other  hazard  insurance  that  may  be 
required  to  protect  the  security.  The 
RDLF  intermediary's  interest  in  the 
insurance  ordinarily  will  be  assigned  to 
theFmHA. 

(ii)  Ordinarily,  life  insurance,  which 
may  be  decreasing  term  insurance,  is 
required  for  the  principals  and  key 
employees  of  the  ultimate  recipient  and 
will  be  assigned  or  pledged  to  the  RDLF 
intermediary  and  subsequently  to 
FmHA.  A  schedule  of  life  insurance 
available  for  the  benefit  of  the  loan  will 
be  included  as  part  of  the  application. 

(iii)  Workmen's  compensation 
insurance  on  ultimate  recipients  is 
required  in  accordance  with  State  law. 

(iv)  The  RDLF  intermediary  is 
responsible  for  determining  if  an 
ultimate  recipient  is  located  in  a  special 
flood  or  mudslide  hazard  area  anytime 
Federal  funds  are  involved.  If  the 
ultimate  recipient  is  in  a  fiood  or 
mudslide  area,  then  flood  or  mudslide 
insurance  must  be  provided. 

(b)  The  RDLF  intermediary  will  agree: 

(1)  Not  to  make  any  changes  in  the 
RDLF  intermediary's  articles  of 
incorporation  or  charter  without  the 
concurrence  of  FmHA. 

(2)  Not  to  make  a  loan  commitment  to 
an  ultimate  recipient  without  first 
receiving  FmHA's  concurrence  in  the 
proposed  use  of  Federal  funds. 

§S  1951 J78  ttwough  1951.880    [ReservMl] 

S1951J81    Lowi  servicing. 

(a)  These  regulations  do  not  negate 
contractual  arrangements  that  were 
previously  made  by  the  HHS.  Office  of 
Community  Services  (OCS),  or  the 
intermediaries  operating  relending 
programs  that  have  already  been 
entered  into  with  ultimate  recipients 
under  previous  regulations.  Preexisting 
documents  control  when  in  conflict  with 
these  regulations.  The  loan  is  governed 
by  terms  of  existing  legal  documents  of 
each  intermediary.  The  RDLF/IRP 
intermediary  is  responsible  for 
compliance  with  the  terms  and 
conditions  of  the  loan  agreement 

(b]  Each  intermediary  will  be 
monitored  by  FmHA  based  on  progress 
reports  submitted  by  the  intermediary, 
audit  findings,  disbursement 
transactions,  visitations,  and  other 


contact  with  the  intermediary  as 
necessary. 

(c)  Loan  servicing  is  intended  to  be 
preventive  rather  than  a  curative  action. 
Prompt  followup  on  delinquent  accounts 
and  early  recognition  of  potential 
problems  and  pursuing  a  solution  to 
them  are  keys  to  resolving  many 
problem  loan  cases. 

(d)  Written  notices  on  payments 
coming  due  will  be  prepared  and  sent  to 
the  intermediary  by  the  FmHA  Finance 
Office  approximately  15  days  in 
advance  of  the  due  date  of  the 
payments.  A  copy  of  the  notice  will  be 
sent  to  the  FmHA  Administrator  or 
designee. 

(e)  If  the  scheduled  payment  is  not 
made  by  the  intermediary  within  30 
days  after  due  date  of  the  payment,  the 
Finance  Office  will  send  a  past  due 
notice  to  the  intermediary.  The  notice 
will  show  the  late  charge  amount,  if 
applicable,  and  the  interest  amount  past 
due.  The  late  charge  amount,  if 
applicable,  and  the  interest  past  due 
amount  wUl  be  capitalized  as  principal 
due  30  days  after  the  due  date  of  the 
monthly  payment  unless  existing  loan 
docimients  prior  to  this  regulation  state 
otherwise.  If  the  loan  documents  state 
when  late  charge  amounts  or  interest 
accruals  are  to  be  capitalized,  the  loan 
doctmients  will  prevail. 

(1)  A  per  diem  amount  will-be  shown 
on  the  late  notice  sent  to  the 
intermediary.  The  Finance  Office  will 
send  this  notice  to  the  Administrator  or 
designee  30  days  after  the  past  due 
notice  has  been  sent  to  the  intermediary 
and  the  account  remains  delinquent 
Thereafter,  further  notices  by  FmHA 
designee  will  be  sent  to  the  intermediary 
on  the  late  payments  or  any  further 
payments  until  the  accoimt  is  in  a 
current  status. 

(2)  The  Finance  Office  will  notify  the 
Administrator  or  designee  on  any 
payments  due  from  the  delinquent 
intermediary.  It  will  be  the 
responsibility  of  the  Administrator  or 
designee  to  follow  up  on  delinquent 
payments  to  bring  the  account  to  a 
current  status. 

(3)  A  copy  of  any  correspondence  or 
notice  generated  by  the  Administrator 
or  designee  on  any  delinquent  loan  will 
be  sent  to  the  Finance  Office. 

(4)  Interest  will  be  computed  on  a  365- 
day  basis  unless  legal  documents  state 
otherwise. 

(f)  It  is  the  responsibility  of  the 
Finance  Office  to  maintain  complete 
accounting  records  for  each 
intermediary.  The  Finance  Office  will: 

(1)  Coordinate  with  the  Administrator 
or  designee  to  assure  that  interest  and 
principal  payments  received  are  in 
accordance  with  the  promissory  notes 


and  its  companion  documents,  and  the 
effective  amortization  schedule.  If  the 
payments  received  appear  to  be 
incorrect,  the  Finance  Office  will  advise 
the  Administrator  or  designee.  The 
Administrator  or  designee  will  take  the 
necessary  action  to  clear  the  issue  and 
promptly  advise  the  Finance  Office  of 
the  proper  accoimting  procedure. 

(2)  Send  monthly  statements  to  the 
National  Office  reflecting  all  payments 
received  to  date  on  each  borrower. 

(3)  Send  to  the  Administrator  or 
designee  a  monthly  summary  of  all 
intermediary  loans  as  follows: 

(i)  Number  and  amount  of  all  loans. 

(ii)  Total  advanced  on  all  loans. 

(iii)  Total  interest  and  principal 
received  on  the  loans. 

(iv)  Total  outstanding  balance  on  all 
loans. 

(4)  Prepare  reamortization  schedules 
needed  as  a  result  of  restructuring  any 
loans  and  send  to  the  Administrator  or 
designee. 

(5]  Furnish  in  writing  to  the 
Administator  or  designee  a  per  diem 
amount  on  the  actual  interest  amount 
due  when  requested  by  the 
Administrator. 

(g)  It  is  the  responsibility  of  the 
Administrator  or  designee  to: 

(1)  Review  and  analyze  the 
semiaimual  report  of  the  intermediaries 
and  reconcile  same  to  the  annual  audits. 

(2)  Review  the  annual  audits  of  the 
intermediaries. 

(3)  Review  the  semiannual  reports  of 
the  intermediaries  and  take  appropriate 
action  when  necessary. 

(4)  Follow  up  on  delinquent 
intermediaries  to  bring  the  account 
current 

(5)  Notify  the  Finance  Office  in 
writing  when  a  loan  is  determined  to  be 
uncollectible  in  order  for  the  Finance 
Office  to  make  provisions  for  an 
appropriate  timely  entry  to  the  loss 
account 

(6)  Furnish  to  the  Finance  Office  the 
necessary  information  to  produce 
re%mortization  schedules. 

[7]  Provide  the  Finance  Office  a  copy  ■ 
of  any  correspondence  in  regard  to  the 
restructuring  of  the  loans. 

(8)  Review  reamortization  schedules, 
the  schedule  will  then  be  forwarded  to 
the  intermediary. 

(9)  Confirm  account  balances, 
payment  history  of  loans,  and  any  other 
related  matter  will  be  furnished  to  the 
requesting  party,  (i.e.  third  party 
auditing  firms)  if  warranted  and  proper. 
If  there  are  discrepancies  in  any  loan 
balances  being  confirmed,  the  Finance 
Office  should  be  consulted  before  the 
Administrator  or  designee  writes  the 
requested  parties. 
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(10)  Furnish  upon  request  by  the 
Finance  Office,  the  information 
necessary  to  help  reconcile  account 
balances,  obtain  evidence  of  payments 
made  by  the  borrower,  and  any  other 
related  data  necessary  to  keep  the 
financial  records  correct  and  in  balance. 

(11)  Answer  Congressional  and  other 
correspondence. 

(12)  Review  intermediary*^  plans,  cash 
flow  projections,  balance  sheets,  and 
operating  statements. 

§1951.882    FieM  visits. 

(a)  During  or  in  preparation  for  field 
visits  to  RDLF/IRP  intermediaries  by 
FmHA  personnel,  the  following  loan 
servicing  activities  are  to  be  performed: 

(1)  Review  what  is  being  done  to 
infortn  eligible  applicants  of  the 
program's  existence. 

(2)  Obtain  current  and  proper 
fipancial  information  and  analyze  for 
trends  on  all  RDLF/IRP  intermediaries. 
Also  determine  if  there  is  a  sufficient 
interest  rate  spread  between  the  interest 
rate  charged  the  intermediary  and  the 
interest  rate  charged  the  ultimate 
recipients  to  cover  the  administrative 
costs,  including  bad  debts  of  operating 
the  program. 

(3)  Include  in  the  write  ups  of  the  field 
visit  any  issues  or  problems  not 
resolved  fit)m  the  last  visitation  in  the 
agenda. 

(4)  Review  credit  elsewhere 
information  (has  the  ultimate  recipient 
been  refused  funds  by  other  sources?)  to 
determine  if  this  information  is  in  the 
files. 

(5)  Observe  collateral  and  its 
condition,  maintenance,  protection  and 
utilization  by  the  intermediary  or 
ultimate  recipient. 

(6)  Review  the  process  for  handling 
loan  proceeds  to  assure  they  are 
deposited  in  an  interest-bearing  accoimt 
or  time  deposit  in  a  bank  or  other 
financial  institution  fully  protected  by 
Federal  or  State  insurance. 

(7)  Review  materials  to  determine  if 
the  purpose  of  the  program  is  being 
fulfilled;  i.e.,  loan  fimds  are  being  used 
in  accordance  with  FmHA  policies, 
procedures,  the  approved  work  plan  and 
the  Loan  Agreement 

(8)  A  report  of  the  visit  will  be  made 
on  "RDLF/IRP  Review  Summary  Sheet" 
or  otherwise  documented  and  included 
in  the  loan  file  in  the  format  of  the 
"RDU'/IRP  Review  Summary  Sheet." 
The  report  should  include  an  opinion  on 
the  financial  condition  of  the 
intermediary  based  upon  the  review  of 
the  annual  audited  financial  statement, 
periodic  financial  statements,  and 
observations  made  during  the  visit  and 
other  sources. 


(9)  Determine  if  the  ultimate 
recipients'  files  are  complete,  organized, 
and  current 

(10)  Any  instructions,  directions,  or 
corrective  action  should  be  confirmed 
by  letter  to  the  intermediaries. 

(b)  All  intermediaries  are  required  to 
provide  an  annual  audited  financial 
statement  as  well  as  a  summary  sheet  of 
their  len4^ig  program  on  each  ultimate 
recipient  receiving  Federal  funds.  The 
summary  sheet  of  their  lending  program 
on  each  ultimate  recipient  should 
include  but  not  be  limited  to:  the 
borrower's  name  and  address,  type  of 
business,  use  of  loan  funds,  loan 
amount,  date  of  note,  outstanding 
balance,  date  of  final  payment,  interest 
rate,  amount  and  type  of  collateral, 
insurance  information,  loan  status,  and 
the  date  of  FmHA  approval,  if 
applicable. 

(c)  The  intermediary  should  perform 
an  analysis  on  its  ultimate  recipients 
and  follow  up  in  writing  on  any 
servicing  action  required.  A  copy  of  the 
analysis  will  be  provided  to  FmHA  for 
those  ultimate  recipients  having  Federal 
funds. 

S  1951.883    Reporting  requirements. 

(a)  Intermediaries  are  to  provide 
FmHA  with  reports  as  required  in  their 
respective  loan  agreements,  applicable 
statutes  and  as  required  by  FmHA.  The 
report  shall  include  the  following: 

(1)  Annual  audit;  dates  of  audit  report 
period  need  not  necessarily  coincide 
with  other  reports  on  the  RDLF/IRP 
program.  Audits  must  cover  all  of  the 
intermediaries  activities  and  shall  be 
due  90  days  following  the  audit  period. 

(2)  Quarterly  reports  for  periods 
ending  March  31,  June  30,  September  30, 
and  December  31  (due  30  days  after  the 
end  of  the  period)  as  follows: 

(i)  Form  FmHA  1951-4,  "Report  of 
RDLF/IRP  Lending  Activity,"  (available 
in  the  FmHA  National  Office).  This 
report  will  include  information  on  the 
intermediary's  lending  activity,  income 
and  expenses,  and  financial  condition, 
and  a  summary  of  names  and 
characteristics  of  the  ultimate  recipients 
the  intermediary  has  financed. 

(ii)  RDLF/IRP  project  progress  review 
narrative. 

(iii)  An  annual  report  on  the  extent  to 
which  increased  employment  income 
and  ownership  opportunities  are 
provided  to  low-income  persons,  farm 
families,  and  displaced  farm  families  for 
each  loan  made  by  the  IRP  intermediary. 

(b)  These  reports,  shall  contain 
information  only  on  the  RDLF/IRP  loan 
funds,  or  if  other  funds  are  included,  the 
RDLF/IRP  loan  program  portion  shall  be 
segregated.  In  the  case  where  the 
intermediary  has  more  than  one  RDLE/ 


IRP  loan  from  FmHA,  a  separate  report 
shall  be  made  for  each  of  these  RDLF/ 
IRP  loans. 

(c)  Intermediaries  shall  report  to 
FmHA  whenever  an  ultimate  recipient  is 
more  than  90  days  in  arrears  in  the 
repayment  of  principal  or  interest. 

{1951384    Non-Federal  funds. 

Once  all  the  FmHA-derived  loan 
funds  have  been  utilized  by  the 
intermediary  for  assistance  to  ultimate 
recipients  according  to  the  provisions  of 
these  regulations  and  the  loan 
agreement,  assistance  to  new  ultimate 
recipients  financed  thereafter  from  the 
intermediary's  revolving  loan  fund  shall 
not  be  considered  as  being  derived  from 
Federal  funds  and  the  requirements  of 
these  regulations  will  not  be  imposed  on 
those  new  ultimate  recipients.  Ultimate 
recipients  assisted  by  the  intermediary 
with  FmHA/RDLF-derived  loan  funds 
shall  be  required  to  comply  with  the 
provisions  of  these  regulations  and/ or 
loan  agreement 

S1951J85    Loan  dassiflcations. 

All  loans  to  intermediaries  in  the 
FmHA  portfolio  will  be  classified  by 
FmHA  at  loan  closing  and  again 
whenever  there  is  a  change  in  the  loan 
which  would  impact  on  the  original 
classification.  No  one  classification 
should  be  viewed  as  more  important 
than  others.  The  uncollectibility  aspect 
of  Doubtful  and  Loss  classifications  is  of 
obvious  importance.  However,  the 
function  of  the  Substandard 
classification  is  to  indicate  those  loans 
that  are  unduly  risky  which  may  result 
in  future  losses.  Substandard,  Doubtful 
and  Loss  are  adverse  classifications. 
The  special  mention  classification  is  for 
loans  which  are  not  adversely  classified 
but  which  require  the  attention  and 
followup  of  FmHA.  The  loans  vv-ill  be 
classfied  as  follows: 

(1)  Seasoned  Loan  Classification.  To 
be  classified  as  a  seasoned  loan,  a  loan 
must: 

(1)  Have  a  remaining  principal  loan 
balance  of  two  thirds  or  less  of  the 
original  aggregate  of  all  existing  loans 
made  to  that  intermediary. 

(2)  Be  in  compliance  with  all  loan 
conditions  and  FmHA  regulations. 

(3)  Have  been  current  on  the  loan(8) 
payments  for  24  consective  months. 

(4)  Be  secured  by  collateral  which  is 
determined  to  be  adequate  to  ensure 
there  will  be  no  loss  on  the  loan. 

(b)  Current  Non-problem 
Classification.  This  classification 
includes  those  loans  which  have  been 
current  for  less  than  24  consecutive 
months  and  are  in  compliance  with  the 
loan  conditions  and  FmHA  regulations. 
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and  are  not  considered  to  pose  a  credit 
risk  to  FmHA.  Theae  loana  would  be 
classified  as  seasoned  but  for  the  "24 
months"  and  "two-thirds"  requireinents 
for  seasoned  loans. 

(c)  Special  Mention  Classification. 
This  classification  indudea  loans  which 
do  not  presently  expose  FmHA  to  a 
sufficient  decree  of  risk  to  warrant  a 
Substandard  classification  bat  do 
possess  credit  deficiencies  deserving 
FmHA's  close  attention  because  the 
failure  to  correct  these  deficiendes 
could  result  in  greater  credit  risk  in  the 
future.  This  dassification  would  mdude 
loans  that  may  be  hi^  quality,  but 
which  FmHA  is  unable  to  supervise 
properly  because  of  an  inadequate  loan 
agreement  the  condition  or  lack  of 
control  over  the  colleteral,  failure  to 
obtain  proper  documentation  or  any 
other  deviations  from  prudent  lendhig 
practices.  Adverse  trends  in  the 
intermediary's  operation  or  an 
imbalanced  position  in  the  balance 
sheet  which  has  not  reached  a  p<Hnt  that 
jeopardizes  the  repayment  of  the  loan 
should  be  assigned  to  tfiis  classification. 
Loans  in  which  actual  not  potential, 
weaknesses  are  evident  and  significant 
should  be  considered  for  a  Substandard 
classification. 

(d)  Substandard  Clasaificationa.  This 
classification  indudes  loans  whidi  are 
inadequately  protected  by  the  current 
sound  worth  and  pa]nng  capedty  of  the 
obligor  or  of  the  collateral  pledged,  if 
any.  Loans  in  this  dassification  must 
have  a  well  defined  ¥reakness  or 
weaknesses  that  jeopardize  the  payment 
in  full  of  the  debt  If  the  deficiendes  are 
not  conected,  there  is  a  distinct 
possibility  that  FmHA  will  sustain  some 
loss. 

(e)  Doubtful  CJoMsification.  This 
dassification  indudes  those  loans 
which  have  all  the  wreaknesses  inherent 
in  those  classified  Substandard  with  the 
added  characteristic  that  the 
weaknesses  make  collection  or    | 
liquidation  in  full,  based  on  currently 
known  facts,  conditions  and  values, 
highly  questionable  and  improbable. 

(f)  Loss  Classifications.  I^s 
classification  indudes  those  loans 
which  are  considered  uncollectible  and 
of  such  little  value  that  their 
continuance  as  loans  is  not  warranted. 
Even  though  partial  recovery  may  be 
effected  in  the  future,  it  is  not  practical 
or  desirable  to  defer  writing  off  these 
basically  worthless  loans. 

HlSSlJMttwougliltSlJM   [Tlsasnsill 


SIMUM 

(a)  All  transfers  and  assumptioas 
must  be  am»oved  in  advance  in  writing 
by  FmHA.  Such  transfers  and 


assumptions  must  be  to  an  eligible 
intermediary. 

(b)  Available  transfer  and  assumption 
options  to  eligible  intermediaries 
include  the  following: 

(1)  The  total  indebtedness  may  be 
transferred  to  another  eligible 
intermediary  on  the  same  terms. 

(2)  The  total  indebtedness  may  be 
transferred  to  another  eligible  . 
intermediary  on  different  terms  not  to 
exceed  those  terms  for  which  an  initial 
loan  can  be  made  to  an  organizatian 
that  would  have  been  eligible  originally. 

(3)  Less  than  total  indratedness  may 
be  transferred  to  another  eligible 
intermediary  on  the  same  terms. 

(4)  Less  than  total  indebtedness  may 
be  transferred  to  another  eligihle 
intermediary  on  different  terms. 

(c)  The  transferor  will  prepare  the 
transfer  document  for  FmHA's  review 
prior  to  the  transfer  and  assumption. 

(d)  The  transferee  will  provide  FmHA 
with  a  copy  of  its  latest  flnandal 
statement  and  a  copy  of  its  annual 
financial  statement  for  the  past  3  years 
if  available;  its  Federal  Tax 
Identification  number  organizational 
charter  minutes  bom  the  Board  of 
Directors  authorizing  the  transaction; 
certification  of  good  standing  from  die 
Secretary  of  State  or  whatever 
regulatory  agency  oversees  nonprofit 
corporations  for  that  State  or 
Commonwecdth  where  the  entity  is 
headquartered;  and  any  other 
information  that  FmHA  deems 
necessary  for  its  review, 

(e)  The  assumption  agreement  will 
contain  the  FmHA  case  number  lA  the 
transferor  and  transferee. 

(f)  When  the  transferee  makes  a  cash 
downpasrment  in  connection  with  the 
transfer  and  assumption,  any  proceeds 
received  by  the  transferor  will  be 
credited  on  the  transferor's  loan  debt  in 
inverse  order  of  maturity. 

(g)  The  Administrator  at  designee  will 
approve  or  decline  all  tran^rs  and 
assumptions. 

91961J90   OfWcaoHnspsctofOiwral 
and  Office  of  Oansfsl  Cowiaal  rsfsrrala. 

(a)  When  facts  or  drcnmstances 
indicate  that  criminal  violations,  dvil 
ffaud,  misrepresentations,  or  regulatory 
violations  may  have  been  committed  hy 
an  applicant  or  an  mtermediary.  FmHA 
will  refer  the  case  to  the  appropriate 
Regiimal  Inspector  General  for 
Investigations,  OIG.  USDA.  in 
accordance  with  PtnHA  Instruction 
2012-B  (available  in  any  FmHA  office) 
for  criminal  investigation.  Any  questions 
as  to  whether  a  mattar  should  be 
referred  will  be  resohred  tfaroogh 
consultation  with  OIG  and  FmHA  and 
confirmed  in  writing. 


(b)  In  order  to  assure  protection  of  the 
financial  and  other  interests  of  the 
Government  a  du^icate  of  the 
notification  will  be  sent  to  the  OGC 
OGC  will  be  consulted  on  legal 
questions.  After  OIG  has  accepted  any 
matter  for  investigation,  FmHA  staff 
must  coordinate  with  OIG  in  advance 
regarding  routine  servicing  actions  on 
existing  loans. 

§1951J91    UquMatien;  default 

(a)  In  the  event  that  FmHA  takes  over 
the  servicing  of  the  ultimate  recipient  of 
an  hitermediary.  those  loans  will  be 
serviced  by  this  regulation  and  in 
accordance  with  the  contractual 
arrangement  between  the  intermediary 
and  the  ultimate  redpient  Should  the 
FmHA  determine  that  it  is  necessary  or 
desirable  to  take  action  to  protect  or 
further  the  interests  of  PtaiHA  in 
connection  with  any  default  or  breach  of 
conditions  under  any  loan  made 
hereunder,  the  FmHA  may: 

(1)  Dedare  that  the  loan  is 
immediately  due  and  payable. 

(2)  Assign  or  sell  at  public  or  private 
sale,  or  otherwise  dispose  of  for  cash  or 
credit  at  its  discretion  and  upon  such 
terms  and  conditions  as  FmHA  shall 
determine  to  be  reasonable,  any 
evidence  of  debt  contract  claim, 
personal  or  real  property  or  security 
assigned  to  or  held  by  the  FmHA  in 
connection  with  financial  assistance 
extended  hereunder. 

(3)  Adjust  interest  rstes,  use  fixed  or 
variable  rates,  grant  moratoriiuns  on 
repayment  of  principal  and  interest 
collect  or  compromise  any  obligations 
held  by  FmHA  and  take  such  actions  in 
respect  to  such  loans  as  are  necessary 
or  appropriate,  consistent  with  the 
purpose  of  the  program  and  this 
Sulq)art  The  Administrator  will  notify 
the  FmHA  Finance  Office  of  any  change 
in  payment  terms,  such  as 
reamortizations  or  interest  rate 
adjustments,  and  effective  dates  of  any 
changes  resulting  from  servicing  actions. 

(b)  Failure  by  an  ultimate  redpient  to 
comply  with  the  provnions  of  these 
regulations  and/or  loan  agreement  shall 
constitute  grounds  for  a  dedaration  of 
default  and  the  demand  for  munediate 
and  full  repayment  ctf  ha  loan. 

(c)  Failure  by  an  intermediary  to 
comply  with  the  provisions  of  these 
regulations  or  to  rdend  bmAs  in 
accordance  with  an  approved  work  {rian 
or  loan  agreement  shall  constitute 
grounds  for  a  dedaratisn  of  defanlt  and 
the  demand  for  immediate  and  full   * 
repayment  (A  the  loan. 

(d)  h  the  event  of  defoult  the 
intermediary  will  promptiy  be  informed 
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in  writing  of  the  consequences  of  failing 
to' comply  with  loan  covenant(s). 

(e)  Protective  advances  to  the 
intermediary  will  not  be  made  in  lieu  of 
additional  loans,  in  particular  working 
capital  loans.  Protective  advances  are 
advances  made  by  FmHA  for  the 
purpose  of  preserving  and  protecting  the 
collateral  where  the  intermediary  has 
failed  to  and  will  not  or  cannot  meet  its 
obligations.  The  Administrator  or 
designee  must  approve  in  writing  all 
protective  advances. 

(f)  In  the  event  of  bankruptcy  by  the 
intermediary  and/or  ultimate  recipient, 
FmHA  is  responsible  for  protecting  the 
interests  of  the  Government.  All 
bankruptcy  cases  should  be  reported 
immediately  to  the  Regional  Attorney. 
The  Administrator  must  approve  in 
advance  and  in  writing  the  estimated 
liquidation  expenses  on  loans  in 
liquidation  bankruptcy.  These  expenses 
mast  be  considered  by  FmHA  to  be 
reasonable  and  customary. 

(g)  Liquidation,  management,  and 
disposal  of  inventory  property  will  be 
handled  in  accordance  with  Subparts  A, 
B,  and  C  of  Part  1955  of  this  chapter. 

S§  1951.692  ttwough  1951 J93    [Reserved] 

$1951.894    Del>t  settlement 

Debt  settiement  of  all  claims  will  be 
handled  in  accordance  with  the  Federal 
Claims  Collection  Standards  (4  CFR 
Parts  101  through  105).      ■ 

S  1951.895    [Reserved] 

S  1951.896    Appesls. 

Any  appealable  adverse  dedsion 
made  by  FmHA  which  affects  the 
borrower  may  be  appealed  upon  written 
request  of  the  aggrieved  party  in 
accordance  with  Subpart  B  of  Part  1900 
of  this  chapter. 

S  1951.897    Exception  authority. 

The  Administrator  may,  in  individual 
cases,  grant  an  exception  to  any 
requirement  or  provision  of  this  subpart 
which  is  not  inconsistent  with  an 
applicable  law  or  opinion  of  the 
Comptroller  General,  provided  the 
Administrator  determines  that 
application  of  the  requirement  or 
provision  would  adversely  affect  the 
Government's  interest  The  basis  for  this 
exception  will  be  fully  documented.  The 
documentation  will:  Demonstrate  the 
adverse  impact  identify  the  particular 
requirement  involved;  and  show  how 
the  adverse  impact  will  be  eliminated. 

SS 1951 J98  through  1951.899   [Reserved] 

(1951.900   OMB  Control  Number. 
The  collection  of  information 
requirements  in  this  regulation  have 
been  approved  by  the  Office  of 


Management  and  Budget  and  assigned 
OMB  Control  Number 

PART  1955— PROPERTY 
MANAGEMENT 

6.  The  authorify  citation  for  Part  1955 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1480;  5 
U.S.C.  301;  7  CTR  2.23;  7  CFR  2.70. 

Subpart  A— UquMkrtion  of  Loans 
Secured  by  Real  Estate  and 
Acquisition  of  Real  and  Chattel 
Property 

7.  Section  1955.3  is  amended  by 
revising  paragraphs  (bj,  (e),  and  (k)  to 
read  as  follows: 

S  1955.3    Definitions. 

*        •        •        •        * 

(b)  CONACT  or  CONACT  properfy. 
Properfy  acquired  or  sold  pursuant  to 
the  Consolidated  Farm  and  Rural 
Development  Act.  Within  this  subpart  it 
shall  also  be  construed  to  cover 
properfy  which  secured  loans  made 
pursuant  to  the  Agriculture  Credit  Act  of 
1978;  the  Emergency  Agricultural  Credit 
Adjustment  Act  of  1978;  the  Emergency 
Agricultural  Credit  Act  of  1984;  the  Food 
Securify  Act  of  1985;  and  other  statutes 
giving  agricultural  lending  authorify  to 
FmHA. 


(e)  Loans  to  organizations. 
Community  FaciUfy  (CF);  Water  and 
Waste  Disposal  (WWD);  Association 
Recreation;  Watershed  (WS);  Resource 
Conservation  and  Development  (RC&D); 
insured  Business  and  Industrial  (B&I) 
both  to  individuals  and  groups;  Rural 
Development  Loan  Fund  (RDLF); 
Intermediary  Relending  Program  (IRP); 
loans  to  associations  for  Irrigation  and 
Drainage  (I&D)  and  other  Soil  and 
Water  conservation  measures;  loans  to 
Indian  Tribes  and  Tribal  Corporations; 
Shift-In-Land  Use  (Grazing  Association); 
Economic  Opportunify  Cooperative 
(EOC);  Rural  Housing  Site  (RHS):  Rural 
Cooperative  Housing  (RCH);  Rural 
Rental  Housing  (RRH)  and  Labor 
Housing  (LH]  to  both  individuals  and 
groups.  "The  housing-type  organization 
loans  identified  here  are  referred  to  in 
this  subpart  collectively  as  Multiple- 
family  Housing  (MFH)  loans. 

(d)  Servicing  official.  For  loans  to 
individuals  as  defined  in  paragraph  (d) 
of  this  section,  the  servicing  official  is 
the  Country  Supervisor.  For  FDLF.  IRP,. 
and  insured  B&I  loans,  the  servicing 
official  is  the  State  Director.  For  all 
other  types  of  loans,  the  servicing 
official  is  the  District  Director. 


Sul)part  B— Management  of  Property 

8.  Section  1955.53  is  amended  by 
revising  paragraphs  (a),  (h),  and  (1)  to 
read  as  follows: 

S  1955.53    Definitions. 

***** 

(a)  CONACT  or  CONACT  property. 
Properfy  acquired  or  sold  pursuant  to 
the  Consolidated  Farm  and  Rural 
Development  Act  (CONACT).  Within 
this  subpart,  it  shall  also  be  construed  to 
cover  properfy  which  secured  loans 
made  pursuant  to  the  Agriculture  Credit 
Act  of  1978;  the  Emergency  Agricultural 
Credit  Adjustment  Act  of  1978;  the 
Emergency  Agricultural  Credit  Act  of 
1984;  the  Food  Security  Act  of  1985;  and 
other  statutes  giving  agricultural  lending 
authorify  of  FmHA. 

(h)  Loans  to  organizations. 
Communify  Facility  (CF),  Water  and 
Waste  Disposal  (WWD),  Association 
Recreation,  Watershed  (WS).  Resource 
Conservation  and  Development  (RC&D), 
loans  to  associations  for  Irrigation  and 
Drainage  and  other  Soil  and  Water 
conservation  measures,  loans  to  Indian 
Tribes  and  Tribal  Corporations,  Shift-In- 
Land  Use  (Grazing  Association); 
Business  and  Industrial  (B&I)  both  to 
individuals  and  groups,  Rural 
Development  Loan  Fund  (RDLF), 
Intermediary  Relending  Program  (IRP), 
Economic  Opportunity  Cooperative 
(EOC).  Rural  Housing  Site  (RHS).  Rural 
Cooperative  Housing  (RCH),  Rural 
Rental  Housing  (RRH)  and  Labor 
Housing  (LH)  to  both  individuals  and 
groups,  the  housing-type  loans  identified 
here  are  referred  to  in  this  subpart 
collectively  as  MFH  loans. 
***** 

(I)  Servicing  official  For  loans  to 
individuals  as  defined  in  paragraph  (f) 
of  this  section,  the  servicing  official  is 
the  Counfy  Supervisor.  For  Rural 
Development  Loan  Fimd  loans, 
Intermediary  Relending  Program  loans, 
and  insured  B&I  loans,  the  servicing 
official  is  the  State  Director.  For  all 
other  types  of  loans,  the  servicing 
official  is  the  District  Director. 


Subpart  C— DIsposaJ  of  Inventory 
Property 

9.  Section  1955.103  is  amended  by 
revising  paragraphs  (d)  and  (I)  to  read  as 
follows: 

{1955.103    Definitions. 

(d)  CONACT  or  CONACT  property. 
Property  acquired  or  sold  pursuant  to 
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the  Comolidated  Fam  uul  Ruial 
Development  Act  (CONACT).  Within 
this  subpart,  it  shaU  also  be  constrnad  to 
cover  property  which  secured  loans 
made  pursuant  to  the  Agriculture  Credit 
Act  of  1978;  the  Emergency  Agricultural 
Credit  Adjustment  Act  of  1978;  the 
Emergency  Agricultural  Credit  At  of 
1984;  the  Food  Security  Act  of  1966;  and 
other  statutes  giving  agricultural  lending 
authority  to  FmHA. 
*        •        •        •        • 

(I)  Organization  property.  Property  for 
which  the  following  loans  were  made  is 
considered  organization  pn^ierty. 
Community  Facility  (CF);  Water  and 
Waste  Disposal  (WWD);  Association 
Recreation;  Watershed  (WS);  Resource 
Conservation  and  Development  (RC&D); 
loans  to  associations  for  Shift-In-Land 
Use  (Grazing  Association);  loans  to 
associations  for  Irrigation  and  Drainage 
and  other  soil  and  water  conservation 
measures;  loans  to  Indian  Tribes  and 
Tribal  corporations;  Rural  Rental 
Housing  (RRH)  to  both  groups  and 
individnals;  Rural  Cooperative  Housing 
(RCH);  Rural  Housing  Site  (RHS);  and 
Labor  Housing  (LH)  to  both  groups  and 
individualr.  Business  and  Industry  (B&I) 
to  both  individuals  and  groups  or 
corporations;  Rural  Development  Loan 
Fund  (RDLF);  Intermediary  Relending 
Program  (IRP);  and  Economic 
Opportunity  Cooperative  (ECX^). 
Honsmg-type  (RHS.  RCH,  RRH  and  LH] 
organization  property  is  referred  to 
collectively  in  this  subpart  as  Multiple 
Family  Housing  (MFH)  property. 

10.  Secticm  1955.105  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 


91955.105 
(COHACT). 


Real  proparty  affected 


(a)  Loan  types.  Sections  1955.106 
through  1955.109  of  this  subpart 
prescribe  procedures  for  the  sale  of 
mventory  real  property  which  secured 
any  of  the  following  type  of  loans 
(referred  to  as  CONACT  property  in  this 
subpart]:  Farm  Ownership  (FO]: 
Recreation  (RL]:  Soil  and  Water  (SW]; 
Operating  (OL];  Emergency  (EM]: 
Economic  Opportunity  (EO];  Economic 
Emergency  (^];  Softwood  Timber  (ST]; 
Commimity  Facility  (CF];  Water  and 
Waste  Disposal  (WWD);  Resource 
Conservation  and  Development  (RCAD); 
Watershed  (WD);  Association 
Recreation;  EOC;  Rural  Renewal:  Water 
Facility;  Business  and  Industrial  (B&I); 
Rural  Development  Loan  Fund  (RDLF); 
Intermediary  Relending  Program  (IRP); 
Irrigatioa  and  Drainage;  Sfaift-4n-Land 
Use  (Grazing  Associatian);  and  loans  to 
Indian  Tribes  and  Tribal  Corporations. 


Before  jvoperty  can  ba  mUL  |  IflBSJS  of 
Subpart  B  of  this  part  concnndBg 
dwelling  retention  must  be  followed,  if 
applicable. 

•       •       *       •       * 

Date:  April  W  Vtm. 
Vance  L.  Oaik. 
Admimatrator,  Fannen  Home  Amodatkm. 

[PR  Doc  88-10803  Filed  5-13-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

rvavrw  AWDon  AoniinisiiWKin 

14CFRPart39 

[Docfcat  No.  88  MM  4>  AD] 

AtrwofllNiMsa  Dincllvaa!  Snort 
BrottMrs,  PLC,  Modal  SO3-60  Sarfos 


AOENCV:  Federal  Aviaticm 
Administration  (FAA).  DOT. 

action:  Notice  of  Rtiposed  Rulemaking 
(NPRM). 


;  This  notice  propoaes  an 
airwordiiness  directive  (AD),  api^cable 
to  Shorts  Model  SD3-60  series  airplanes, 
that  would  require  replacement  of 
certain  pitot  tubes.  This  proposal  is 
prompted  by  reports  of  inoperative  pitot 
tubes  due  to  icing.  This  condition,  if  not 
corrected,  could  result  in  erroneous 
airspeed  and  altitude  indications. 

DATiS:  Comments  must  be  received  no 
later  than  June  23. 1988. 


:  Send  comments  on  tha 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  d  die  Regional 
Counsel  (Attention:  ANM-103). 
Attention:  Airworduness  Rules  Docket 
No.  88-4A4-48-AD.  17900  Pacific 
Highway  South.  0-68068.  Seattle. 
Washingtm  98ie&  The  ap^dicablie 
service  information  may  be  obtained 
from  the  Short  Brothers,  PLC,  Service 
Representative,  2011  Crystal  Drive,  Suite 
713,  Arlington.  Virginia  22202-3702.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Regi<m.  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  Sooth.  Seattle,  Waahingtcm. 


row  RNITHm  MFOMMTKW  coirrACT: 
Ms.  Armella  Donnelly,  Standardization 
Branch,  ANM-113,  telephone  (206)  431- 
1967.  Mailing  address:  FAA,  Northwest 
Moimtain  Region,  17900  Pacific  (fi^tway 
South,  G-68966,  Seattle,  Washington 
98168. 


Interested  persona  are  iovited  to 
partic^te  in  the  making  of  the 
proposed  rule  by  submitting  tnch 
written  data,  views,  or  arguments  as 
they  may  desire.  Commnnicatiwia 
should  identify  the  regulatory  docLrt 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
admix^trator  before  taking  action  aa 
the  proposed  rul&  The  prqjioaals 
contained  in  this  Notice  may  ba  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  commoita.  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concemed  with  the  swhatanrr  of 
this  proposal  wiU  be  filed  in  the  Rules 
Docket 

AvaadiattyofNPRM 

Any  person  may  obtain  a  oapy  of  this 
Notice  of  Proposed  Rulemaking  (NFRM) 
by  snbaritthog  a  request  to  tiieFAA. 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel  (Attention:  ANM- 
103],  Attention:  Airworthiness  Rules 
Docket  No.  88-NM-4a-AD,  17900  Pacific 
Highway  South,  0-68966.  Seattle, 
Washington  98168. 

Discussion 

The  United  Kingdom  Civil  Aviation 
Authority  (CAA)  has,  m  accordance  • 
with  existing  provisions  of  a  bilateral 
airworthiness  agreement,  notified  the 
FAA  of  an  unsafe  condition  which  may 
exist  on  certain  Shorts  Model  SD3-60 
series  airplanes.  There  have  been 
several  reports  of  inoperative  pitot  tubes 
due  to  icing,  which  have  resulted  in 
erroneous  airspeed  and  altitude 
indications. 

Short  Brothers,  PLC  issued  Service 
Bulletin  SD360-34-0a  dated  March  1984, 
which  indicates  that  pitot  tubes 
produced  between  October  1982  and 
October  1983  were  manufactured  firom 
stainless  steel,  in  lieu  of  copper,  with  a 
resultant  reduction  of  efficiency  of  the 
anti-idng  system.  These  stainless  steel 
pitot  tubes  bear  a  code  letter  "Z" 
adjacent  to  the  serial  number.  The 
service  bulletin  describes  inspection  of 
pitot  tubes  for  code  letter  "Z,"  and 
replacement,  if  necessary,  with  copper 
pitot  tubes  bearing  a  code  letter  other 
than  "Z."  The  CAA  has  classified  the 
service  bulletin  as  mandatory. 

This  airplane  model  is  manufactured   ~ 
in  the  United  Kingdom  and  tj^pe 
certificated  in  the  United  States  under 
the  provisions  of  Section  21.29  of  the 
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Federal  Aviatioo  Regulations  and  die 
applicable  bilateral  airworthiness 
agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  States,  an 
AD  is  proposed  that  would  require 
replacement  of  left  and  right  pitot  tubes 
bearing  code  letter  "Z"  adjacent  to  the 
serial  number  with  pitot  tubes  bearing 
code  letter  other  than  "Z,"  in 
accordance  with  the  service  bulletin 
previously  mentioned. 

It  is  estimated  that  66  airplanes  of  U.S. 
registry  vrould  be  affected  by  this  AD, 
that  it  would  take  approximately  3 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
cost  would  be  $40  per  manhour.  Based 
on  these  figures,  the  total  cost  impact  of 
this  AD  to  MS.  operators  is  estimated  to 
be  $7,920. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implicatioas  warranting  the 
preparation  of  a  Federalism 
Assessment 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
pursuant  to  tiie  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  HI  11034;  February  28. 
1979);  and  it  is  further  certified  under  the 
criteria  of  Ae  Regulatory  Flexibility  Act 
that  diis  proposed  rule,  if  pronndgated, 
will  not  have  a  significant  economic 
impact  positive  or  negative,  on  a 
substantial  number  of  smaD  entities 
because  of  the  minimal  coat  of 
compliance  per  airplane  (tl20).  A  copy 
of  a  draft  regulatoiy  evaluation 
prepared  for  this  actkn  is  contained  in 
the  regulatory  docket 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 

Toe  nopoaad  Amendment  ' 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  f  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-(  AMENDED] 

1.  The  authority  dtatioa  for  Part  39 
continues  to  read  as  follows: 


Authority:  49  U.SX:.  13S4(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1963);  and  14  CFK  11.89. 

S  39.13    [Amendad] 

2.  By  adding  the  following  new 
airworthiness  direction: 
Short  Brothera,  PLC:  Applies  to  Model  SD3-60 

series  airplanes,  certificated  in  any 

category.  Compliance  required  as 

indicated,  unless  previously 

accomplished. 
To  prevent  pitot  tubes  from  becoming 
inoperative  due  to  idng,  wliich  could  result  in 
erroneous  airspeed  and  altitude  indication, 
accomplish  the  following: 

A.  Within  the  next  180  days  after  the 
effective  date  of  this  AD,  replace  pitot  tubes 
having  the  code  letter  "Z"  adjacent  to  the 
serial  number  with  one  containing  a  code 
letter  other  than  "Z,"  in  accordance  with 
accomplishment  instructions  in  Service 
Bulletin  SD360^34-09.  dated  March  1984. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA. 
Northwest  Mountain  Region. 

Nota:  The  request  should  be  forwarded 
tlirough  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  Manager,  Standardization 
Branch.  ANM-113. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accompUshment  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Short  Brothers,  VUC,  Service 
Representative,  2011  Crystal  Drive.  Suite 
713,  Ariington.  Virginia  222O2-3702. 
These  docoments  may  be  examined  at 
the  FAA.  Northwest  Moimtain  Region, 
17000  Pacific  Highway  South,  Seattle, 
Washington,  or  at  the  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  South,  Seattle.  Washington. 

Issued  in  Seattle.  Washington,  oo  May  S. 
1988. 

PteJsrickM.  Isaac. 

A(^ng  Director,  Nortlmest  Moantain  Region. 
(FR  Doc.  88-10623  Filed  5-13-88;  8:45  am] 

iNJJNO  COOC  4SI0-1*-« 

14  CFR  Part  71 

Propoaad  AnMndnant  to  Tranaltlofi 
Aroa,  LowMown,  MT 

AOCNCV:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACnoN:  Notice  of  proposed  rulemaking. 

SUMMARV:  This  notice  proposes  to 
amend  the  Lewistown,  Montana. 


transition  area.  The  action  is  necessary 
to  provide  additional  controlled 
airspace  to  encompass  a  new  approach 
procedure.  It  will  segregate  aircraft 
operating  in  visual  flight  rules 
conditions  and  aircraft  operating  in 
instrument  flight  rules  conditions. 

date:  Comments  must  be  received  on  or 
before  July  18, 1988. 

ADDRESS:  Send  comments  on  the 
proposal  to:  Manager,  Airspace  ft 
System  Management  Branch,  ANM-S30, 
Federal  Aviation  Administration, 
Docket  No.  88-ANM-8, 17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington  96168. 

The  official  docket  may  be  examined 
in  the  Office  of  Regional  Counsel  at  the 
same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  houra 
at  the  address  listed  above. 

FON  RmTHER  MFOIMIATION  CONTACT: 

Ted  Melland,  ANM-536,  Federal 
Aviation  Administration,  Docket  No.  88- 
ANM-8, 17900  Pacific  Highway  South. 
C-68966,  Seattle,  Washington  98168, 
Telephone:  (206)  431-2536. 

SUPKEMCNTAHY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argtunents  as  they  may  desire. 
Comments  that  fuovide  the  factual  basis 
supporting  the  views  and  suggestion 
presented  are  particulariy  helpful  in 
developing  reascmed  regulatory 
decisions  on  the  proposal  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  to  the 
address  listed  above.  Commenters 
wishing  the  FAA  to  acknowledge  receipt 
of  their  comments  on  this  notice  must 
submit  with  those  comments  a  self- 
addressed,  stamped  postcard  o|^  which 
the  following  statement  is  made: 
"Comments  to  Airapace  Docket  No.  88- 
ANM-&"  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
conunenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  any  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  bodi  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concemed 
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with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace  & 
System  Management  Branch,  17900 
PaciHc  Highway  South,  C-68966,  Seattle. 
Washington,  98168.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  futtire 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  11-2  which  describes 
the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
'    Part  71)  to  provide  additional  controlled 
airspace  to  contain  a  new  approach 
procedure  at  Lewistown,  Montana.  The 
action  is  necessary  to  segregate  aircraft 
operating  in  visual  flight  rules 
conditions  and  aircraft  operating  in 
instrument  flight  rules  conditions.  The 
area  will  be  depicted  on  aeronautical 
charts  for  pilot  reference. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6D,  dated  January  4. 
1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendmehts  are  necessary  to 
keep  them  operationally  current^  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Autfaority:  49  U.S.C.  1348(a).  1354(a),  1510: 
Executive  Order  10654: 49  U.S.C.  106(g] 
(Revised  Pub.  L  97-449.  January  12, 1983);  14 
CFR  11.88. 

§71.181    [AnMfKtod] 

2.  Section  71.181  is  amended  as 
follows: 

Lewistown.  Montana.  Transition  Area 
(Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7  mite  radius 
of  the  Lewistown  Municipal  Airport  (lat. 
47'02'56.9'  N.,  long.  109*28'08.1'  W.)  and 
within  4  miles  each  side  of  the  Lewistown 
VORTAC  289*  radial,  extending  from  the  7 
mile  radius  area  to  10.5  miles  west  of  the 
VORTAC;  and  within  4  miles  each  side  of  the 
Lewistown  VORTAC  255*  radial,  extending 
from  the  7-mile  radius  area  to  17.5  miles  west 
of  the  VORTAC;  that  airspace  extending 
upward  from  1,200  feet  al>ove  the  surface 
within  16  miles  north  and  11  miles  south  of 
the  Lewistown  VORTAC  289'  radial 
extending  31  miles  west  of  the  VORTAC,  and 
within  5  miles  north  and  8  miles  south  of  the 
Lewistown  VORTAC  109*  radial,  extending 
from  the  VORTAC  to  7  miles  east  of 
VORTAC;  and  excluding  overlapping 
controlled  airspace. 

Issued  in  Seattle,  Washington,  on  April  28. 
1988. 
Francis  E.  Davis, 

Acting  Manager.  Air  Traffic  Division, 

Northwest  Mountain  Region. 

[FR  Doc.  68-10624  Filed  5-13-68;  6:45  am] 

MUJNO  COOE  4t10-1S-M 


14  CFR  Part  71 

lAirspac*  Docket  No.  87-ASO-15] 

Proposed  Alteration  of  VOR  Federal 
Airway  V-437,  Florida 

AQENCV:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to  alter 
the  description  of  Federal  Airway  V-437 
located  in  the  vicinity  of  Melbourne,  FL. 
Federal  Airway  V-437  would  be 
extended  fivm  Pahokee.  FL.  to  Biscayne 
Bay,  FL  This  alteration  would  permit 
Patrick  Air  Force  Base  Approach 
Control  to  establish  aircraft  on  an 
airway  within  a  departure  transition 
area,  thereby  reducing  radar  vectors. 
This  action  improves  traffic  flows  in  the 
terminal  area  and  reduces  controller 
workload. 

oAte:  Comments  must  be  received  on  or 
before  June  27. 1988. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA, 


Southern  Region.  Attention:  Manager, 
Air  Traffic  Division,  Docket  No.  87- 
ASO-15,  Federal  Aviation 
Administration,  P.O.  Box  20636,  Atlanta, 
GA  30320. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
SKX)  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916, 800  Independence 
Avenue  SW.,  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT 

Lewis  W.  Still.  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington.  DC  20591; 
telephone:  (202)  267-9250. 

SUPPLEMENTARY  INFORMATION! 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  ba'sis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
■  comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  87- 
ASO-15."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rule  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 
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Availabiltty  of  NPSATs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  tfie  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center.  APA-230. 800  Independence 
Avenue.  SW..  Washington.  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
alter  the  description  of  VOR  Federal 
Airway  V-437  located  In  the  vicinity  of 
Melbourne,  FL  The  currently  preferred 
routing  to  Miami  is  via  Melbourne  V- 
437,  Pahokee  V-267.  to  GREMM 
intersection  to  the  Miami  terminal  area. 
The  realignment  of  V-437  would 
improve  the  traffic  flow  within  the 
Miami  and  Patrick  Air  Force  Base 
terminal  areas.  This  action  would 
improve  traffic  flow  and  reduce 
controller  workload.  Section  71.123  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  740a6D  dated  fanuary  4, 
1968. 

.    The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

■  Aviation  safety.  VOR  Federal 
airways. 

The  Proposed  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 


71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Aothority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983);  14 

CFR  ii.as. 

§71.123    [Ammded] 

2.  Section  71.123  is  amended  as 
follows: 

V-4S7    lABMBded] 

By  removing  the  words  "From  Pahokee.  FL; 
Melbourne.  FU"  and  substituUng  the  words 
"From  Biscayne  Bay.  FL;  INT  Biscayne  Bay 
340*T(344*MJ  and  Pahokee,  FL  150°T(1S0"M} 
radials:  Pahokee;  INT  Pahokee  352'T{352*M) 
and  Melbourne,  FL  217T1219*M)  radials; 
Meiboome;" 

Issued  in  Washington.  DC  on  May  S.  1988. 
Shelomo  Wugalter, 
A  cting  Manager.  A  irspace-Rules  and 
Aeronautical  Information  Division. 
(FR  Doc.  88-10625  Filed  5-13-68;  8:45  am] 

BILUNG  COOE  4S10-1S-M 


14  CFR  Part  71 

lAirspace  Docket  No.  8S-ASW-1S1 

Proposed  Alteration  of  VOR  Federal 
Airways,  Texas 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

StHHMARY:  This  notice  proposes  to  alter 
the  descriptions  of  Federal  Airways  V- 
77  and  V-568  located  in  the  vicinity  of 
Millsap,  TX,  by  realigning  V-77  between 
Abilene,  TX.  and  Wichita  Falls,  TX,  and 
by  extending  V-568  from  Acton.  TX,  to 
Wichita  Falls.  This  action  would  permit 
additional  flexibility  for  maneuvering 
traffic  in  the  Dallas/Fort  Worth  Airport 
terminal  area,  thereby  reducing 
controller  coordination  and  workload. 
DATE:  Comments  must  be  received  on  or 
before  June  27, 1988. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA. 
Southwest  Region.  Attention:  Manager. 
Air  Traffic  Divisioa  Docket  No.  86- 
ASW-15.  Federal  Aviation 
Administration,  P.O.  Box  1689.  Fort 
Worth,  TX  76101. 

Hie  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  the  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 


Counsel,  Room  916,  800  Independence 
Avenue  SW.,  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT 

Lewis  W.  Still,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone;  (202)  267-9250. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  88- 
ASW-15."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  Hie  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  viiW  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
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list  for  future  NPRNfa  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an  , 

amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
alter  the  description  of  V-77  by 
realigning  that  airway  between  Wichita 
FaUs.  TX,  and  by  extending  V-568  from 
Acton,  TX.  via  Millsap,  TX,  to  Wichita 
Falls.  The  realipmient  would  permit 
extension  of  the  Dallas/Fort  Worth 
(DFW)  terminal  airspace  as  well  as 
improve  the  traffic  flow  in  the  Sheppard 
Air  Force  Base  terminal  area.  Also,  the 
rapid  growth  of  air  trafBc  in  and  around 
the  DFW  Metroplex  has  outgrown  the 
current  assigned  airspace,  lliis  action 
would  improve  coonUnation  procedures, 
reduce  en  route  and  terminal  delays, 
and  reduce  controller  workload.  Section 
71.123  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4, 
1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an. 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  28, 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial     1 
number  of  small  entities  under  the    I 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
airways. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND      J 
REPORTING  POINTS  1 


1.  The  authority  citation  for  Part  T  L 
continues  to  read  as  follows: 


Authority:  49  U.S.C  1348(a).  1354(a).  1510; 
Executive  Order  10654: 48  U.S.C  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1963);  14 
CFR  11.69. 

$71,123    (AmeiMtod] 

2.  Section  71.123  is  amended  as 
follows: 

V-77    [AmeiMM] 

By  removing  the  words  "via  Abilene.  TX; 
Wichita  Falla,  TX:"  and  substituting  the 
words  "Abilene,  TX;  INT  Abilene 
047T(03rM)  and  Wichita  Falls,  TX. 
204*T(194*M)  radials;  Wichita  Falls;" 

V-S68    (AmandadJ 

By  removing  the  words  "to  Acton"  and 
substituting  the  words  "Acton;  Millsap.  TX; 
to  Wichita  Falls.  TX" 

bsued  in  Washington,  DC,  on  May  5. 1988. 
SheUMno  Wugaltar. 

Acting  Manager,  Airspace-Rules  and 

Aeronautical  Information  Division. 

(FR  Doc.  88-10628  Filed  5-13-88;  8:45  am] 

WLUNQ  CODE  4t10-1S-M 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  177 

Propossd  CtuMige  of  Practica 
Regarding  Tariff  aassification  of 
Imported  Televiaion  Tutiea  and 
Chassis 

agency:  Customs  Service.  Treasury. 
action:  Proposed  change  of  practice 
and  request  for  comments. 

SUMMARY:  Customs  is  reviewing  its 
practice  of  classifying  imported  color 
television  picture  tubes  and  television 
chassis,  not  assembled  together  at  time 
of  importation  but  nonetheless  entered 
as  a  single  tariff  entity,  as  unfinished 
articles  under  item  684.96.  Tariff 
Schedules  of  the  United  States  (TSUS). 
which  provides  for  'Television  receivers 
and  parts  therefore:  having  a  picture 
tube:  assemblies  (including  kits 
containing  all  parts  necessary  for 
assembly  into  complete  Receivers): 
color."  The  proposed  change  would 
mean  that  television  picture  tubes  would 
be  separately  classifiable  under  item 
667.35.  TSUS.  and  would  be  subject  to  a 
higher  rate  of  duty  than  the  5  percent 
generally  applicable  to  articles 
classified  as  television  receivers. 
Comments  are  invited  on  the  proposed 
change  before  any  determination  is 
made  with  regard  to  the  issue. 
DATE  Comments  must  be  received  on  or 
before  June  15. 1988. 

AOORESS:  Written  comments  (preferably 
in  triplicate)  may  be  submitted  to  and 
inspected  at  the  Regulations  Control 


Branch.  U.S.  Customs  Service.  Room 
2324. 1301  Constitution  Avenue.  NW.. 
Washington.  DC  20229. 

FOR  RJRTHER  INFORMATION  CONTACT: 

Matthew  B.  Rohde,  Classification  and 
Value  Division.  (202)  566-2938. 

8UPfLEM»fTARY  MFORMATKHC 

Background 

Customs  is  reviewing  its  practice  of 
classifying,  as  an  unfinished  and 
unassembled  article  under  General 
Headnote  10(h).  TSUS.  imported 
television  picture  tubes  and  television 
chassis  that  while  entered  together,  are 
separately  packaged  and  have  separate 
countries  of  origin.  As  a  result  of  the 
classification  of  such  merchandise  as  a 
single  tariff  entity  under  item  684.96. 
TSUS.  a  5  percent  ad  valorem  duty  rate 
is  appUcable.  A 15  percent  ad  valorem 
duty  rate  is  generally  applicable  to  color 
television  picture  tubes,  provided  for  in 
item  687.35.  TSUS. 

The  current  practice  is  based  upon  a 
Customs  Service  ruling,  dated  November 
15. 1984  (CLA-2  CO:R:CV:V  553020). 
which  was  issued  in  response  to  a 
petition  filed  under  section  516  of  the 
Tariff  Act  of  1930.  A  summation  of  the 
ruling  was  pubUshed  in  the  Federal 
Register  on  February  19. 1985  (50  FR 
7026).  Pursuant  to  S  177.10(c),  Customs 
Regulations  (19  CFR  177.10(c)).  prior  to 
publication  of  a  ruling  which  changes  an 
established  practice  and  which  results 
in  the  assessment  of  a  higher  rate  of 
duty.  Customs  is  required  to  publish  the 
fact  that  the  practice  is  under  review 
and  to  afford  interested  parties  an 
opportumty  to  comment  on  the 
contemplated  change.  In  accordance 
with  8  177.10(b).  Customs  Regulations 
(19  CFR  177.ie(b)).  no  ruling  will  be 
published  unless  the  practice  has  been 
determined  to  be  clearly  wrong. 

The  classification  practice  is  being 
reviewed  upon  the  referral  of  a  matter  to 
Customs  Service  Headquarters  under 
internal  advice  procedures  pursuant  to 
19  CFR  177.11.  The  factual  setting  of  this 
matter  involves  imported  color 
television  picture  tubes  and  television 
chassis  which  enter  the  U.S.  on  the  same 
vessel  and  generally  in  equal  numbers. 
While  the  television  tubes  and  chassis 
are  technically  compatible,  at  time  of 
importation  they  are  not  assembled  to 
each  other,  and  have  different  countries 
of  origin,  as  well  as  different  countries 
of  exportation.  Review  of  the  tariff 
treatment  of  such  merchandise  has 
brought  to  light  certain  factors  that 
previously  may  not  have  been  properly 
addressed  or  given  adequate 
consideration. 
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The  provision  at  issue,  item  684.96. 
TSUS.  provides  for  'Television 
apparatus,  and  parts  thereof:  Television 
receivers  and  parts  thereof:  Having  a 
picture  tube:  Assemblies  (including  kits 
containing  all  parts  necessary  for 
assembly  into  complete  receivers: 
Color."  In  (he  above-cited  ruling  of 
November  15. 1984.  this  provision  (then 
item  685.14.  TSUS)  was  determined  to 
be  the  proper  classification  of  color 
television  picture  tubes  and  television 
chassis  entered  in  a  manner  similar  to 
Ihe  matter  currently  being  considered  by 
Customs  Service  Headquarters;  it  was 
concluded  that  for  tariff  classification 
purposes  such  merchandise  was  an 
unfinished  article  (i.e..  an  unassembled, 
unfinished  television  receiver)  within 
Ihe  scope  of  General  Headnote  10(h). 
TSUS.  which  provides  that  "unless  the 
context  requires  otherwise,  a  tariff 
description  for  an  article  covers  such 
article  whether  assembled  or  not 
assembled,  and  whether  finished  or  not 
Tmished  " 

However,  in  Nichimen  &  Co.  v.  United 
States.  565  F.  Supp.  148  (CIT 1983).  afPd 
726  F.  2d  1580  (Fed.  Cir.  1984).  the  court 
held  that  certain  radio  chassis  and  tape 
players,  covered  by  the  same  entry, 
were  not  properly  classifiable  as  a 
f^ingle  tariff  entity.  Rather,  the  chassis 
and  tape  players  were  classifiable 
•    separately  because  they  did  not 

comprise  a  complete  commercial  entity, 
requiring  assembly  with  additional 
components  to  form  a  complete  article 
of  commerce. 

In  Customs  Service  Headquarters 
Ruling  553020.  it  was  also  determined 
that  the  presence  of  the  language 
pertaining  to  "kits"  in  item  684.96.  TSUS 
(then  item  685.14),  supports  a  conclusion 
that  at  least  some  of  the  merchandise 
classifiable  therein  need  not  be 
physically  fastened  together.  However, 
the  ruling  did  not  address  the  crucial 
question  of  whether  the  same  language 
in  item  684.96,  TSUS,  by  its  very  terms, 
precludes  the  provision  from  covering  a 
collection  of  unassembled  parts  which 
does  not  contain  all  parts  necessary  for 
assembly  into  complete  receivers. 

General  Headnote  10(h).  TSUS,  is 
mapplicable  if  it  is  shown  to  bring  about 
a  classification  that  is  "against  a 
specific  provision  that  implements  a 
policy  of  Congress,  consciously  arrived 
at  and  clearly  stated."  United  States  v./. 
Cerber»Co.,  58  CCPA 110. 115  (1971). 
The  phrase  in  item  684.96,  TSUS. 
"including  kits  containing  all  parts 
necessary  for  assembly  into  complete 
receivers."  is  a  description  of  the  level 
of  completion  necessary  before  a 
collection  of  unassembled  parts  may  be 
classified  in  that  provision.  Accordingly, 


the  context  of  the  provision  would 
require  a  classification  of  the  color 
television  picture  tubes  and  chassis  at 
issue  in  a  provision  other  than  as  an  ad 
unfinished  and  unassembled  article,  as 
would  otherwise  be  directed  under 
General  Headnote  10(h).  TSUS.  Crabtree 
Vickers.  Inc.  v.  United  States,  79  Cust 
601977). 

Moreover,  while  684.96,  TSUS,  is  an 
eo  nomine  provision  for  "assemblies." 
the  absence  of  legal  definitional 
language  relating  to  "assemblies"  in  Part 
5.  Schedule  6,  TSUS,  does  not 
necessarily  support  a  conclusion  that 
"assemblies"  can  include  not  only 
complete  "kits."  but  also  other 
collections  of  unassembled  parts. 
Rather,  it  is  clear  that  the  "assemblies" 
that  are  not  a  complete  "kit"  must  be 
entities  distinguishable  other  than  by 
merely  being  collections  of  unassembled 
parts  that  are  incomplete  or  unfinished 
"kits."  Otherwise,  the  language  in  item 
684.96,  TSUS.  providing  for  "kits 
containing  all  parts  necessary"  is 
rendered  superfluous,  since  complete 
kits  would  already  be  contemplated  by 
virtue  of  General  Headnote  10(h).  TSUS. 
It  is  axiomatic  that  significance  and 
effect  must  be  given  to  every  word  of 
the  tariff  schedules.  Carey  &  Skinner, 
Inc.  v.  United  States.  42  CCPA  86,  C.A.D. 
576  (1954). 

In  summary,  the  Customs  Service  is 
seeking  comments  on  the  proposal  to 
classi^  color  television  picture  tubes  as 
a  separate  tariff  entity,  even  though  they 
may  be  entered  with  a  similar  number  of 
compatible  television  chassis,  thereby 
changing  a  practice  of  classifying  sudi 
merchandise  as  an  unfinished, 
unassembled  television  receiver,  in  item 
684.96,  TSUS. 

Authority 

Because  the  proposed  change  could 
increase  duties  assessed  on  the 
merchandise  and  could,  because  of  the 
issues  involved,  be  of  significant  interest 
to  both  importers  and  the  domestic 
industry,  the  Customs  Service  is  giving 
the  notice  and  opportunity  to  comment 
as  provided  by  section  315(d).  Tariff  Act 
of  1930.  as  amended,  and  §  177.10(c)(10], 
Customs  Regulations  (19  CFR 
177.10(c)(1)). 

Comments 

The  Customs  Service  will  consider 
any  timely  written  comments. 
Comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act  (5  U.S.C. 
552)  and  S  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)),  between 
9:00  a.m.  and  4:30  p.m.  on  normal 
business  days,  at  the  Regulations 
Control  Branch,  at  the  Customs  Service 


Headquarters.  1301  Constitution 
Avenue.  NW..  Washington.  DC  20229. 

Drafting  Information 

The  principal  author  of  this  document 
was  Matthew  B.  Rohde,  Office  of 
Regulations  and  Rulings.  U.S.  Customs 
Service.  However,  personnel  from  other 
Customs  Service  offices  participated  in 
its  development. 
Michael  H.  Laoe. 
Acting  Commissioner  of  Customs. 

Approved:  April  18. 1988. 
Frands  A  Keatiiig.  D. 
Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  88-10901  Filed  5-13-88;  8:45  am) 
BHJJNO  cooe  ttos-ai-n 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  864 

lOochet  No.  85N-0241] 

Hematology  and  Patttology  Devices; 
Premarket  Approval  of  the  Automated 
Blood  Cell  Separator  Intended  for 
Routine  Collection  of  Blood  and  Blood 
Components 

agency:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule;  alteration  of 
comment  period. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
alteration  of  the  comment  period  for  a 
proposed  rule  from  60  days  to  90  days. 
FDA  is  proposing  to  require  the  filing  of 
a  premarket  approval  application  or  a 
notice  of  completion  of  a  product 
development  protocol  for  the  automated 
blood  cell  separator  intended  for  the 
routine  collection  of  blood  and  blood 
components.  The  agency  is  taking  this 
action  in  response  to  a  letter  from  a 
medical  device  trade  association 
requesting  additional  time  to  submit 
comments. 

date:  Written  comments  by  May  19. 
1988. 

ADDRESS:  Written  comments  to  the 

Dockets  Management  Branch  (HFA- 

305),  Food  and  Drug  Administration,  Rm. 

4-62,  5600  Fishers  Lane.  Rockville.  MD 

20857. 

FOR  FURTHER  INFORMATION  CONTACT 

Sukza  Hwangbo,  Center  for  Biologies 

Evaluation  and  Research  (HFB-230), 

Food  and  Drug  Administration,  8800 

Rockville  Pike,  Bethesda.  MD  20892. 

301-443-5433. 

SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  February  19, 1988  (53 


17228 Federal  Register  /  Vol.  53.  No.  94  /  Monday.  May  16.  1988  /  Proposed  Rule8 


FR  5108).  FDA  proposed  to  require  the 
Rling  of  a  premarket  approval 
application  (PMA)  or  a  notice  of 
completion  of  a  product  development 
protocol  (PDP)  for  the  automated  blood 
cell  separator  intended  for  the  routine 
collection  of  blood  and  blood 
components.  In  accordance  with  section 
515(b)(2)(A)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act]  (21  U.S.C. 
360e(b)(2)(A)).  the  agency  provided  for 
an  opportunity  to  request  a  change  in 
classification  of  the  device  based  on 
new  information  relevant  to  the 
classification  of  the  device  and  for  the 
submission  of  comments  on  the 
proposed  rule.  In  accordance  with 
section  515(b)(2)(B)  of  the  act.  the 
proposed  rule  notified  interested 
persons  that  requests  for  a  change  in 
classification  of  the  device  must  be 
submitted  within  15  days  of  the 
publication  of  the  proposed  rule.  In   | 
addition,  the  notice  provided  for  a  60^ 
day  comment  period  on  the  proposed 
rule,  ending  April  19. 1988.  1 

The  agency  has  received  a  request  on 
behalf  of  the  Health  Industry 
Manufacturers  Association  to  alter  the 
comment  period  to  90  days.  Section 
520(d)(2)  of  the  act  (21  U.S.C.  380j(d)(2)) 
provides  that  the  comment  period  for 
proposed  rulemaking  under  section 
515(b)  of  the  act  shall  be  at  least  60  days 
but  may  not  exceed  90  days  unless 
extended  for  good  cause.  Within  the 
discretion  provided  by  the  act  (section 
520(d)(2)).  the  agency  has  altered  the 
comment  period  to  90  days  rather  than 
the  60-day  comment  period  originally 
provided  for  in  the  proposed  rule  of 
February  19. 1988. 


Interested  persons  may.  on  or  before 
May  19, 1968.  submit  to  the  Dockets 
Management  Branch  (address  above] 
written  comments  regarding  this  action. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
dociunent.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

Dated:  May  10. 1988. 

John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc.  88-10904  Filed  5-11-88;  3 J3  pmj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
(SW-FRL-3380-71 

National  Oil  and  Hazardous 
SulMtances  Contingency  Plan; 
National  Priorities  List 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice  of  intent  to  delete  sites 

from  the  National  Priorities  List;  request 

for  comments. 

summary:  The  Environmental  Protection 
Agency  (EAP)  announces  its  intent  to 
delete  three  sites  from  the  National 
Priorities  List  (NPL)  and  requests  public 
comment.  The  NPL  is  Appendix  B  to  the 
National  Oil  and  Hazardous  Substances 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA).  The  reason  this 
action  is  being  taken  is  that  Superfund 
remedial  activities  have  been 
completed.  Consequently,  this  action  is 
to  remove  these  sites  from  the 
Superfund  NPL 

date:  Comments  concerning  these  sites 
may  be  submitted  until  June  15, 1988. 

AOORESSES:  Comments  may  be  mailed 
to  Patrick  M.  Tobin.  Director.  Waste 
Management  Division.  Environmental 
Protection  Agency,  Region  IV,  345 
Courtland  Street.  NE..  Atlanta.  Georgia 
30365.  Comprehensive  information  on 
this  site  is  available  through  the  EPA 
Region  IV  Docket  clerk. 

Requests  for  comprehensive  copies  of 
documens  should  be  directed  formally  to 
the  appropriate  Regional  Docket  Office. 
Address  for  the  Regional  Docket  Office 
is: 

Gail  Alston.  Region  IV.  USEPA 
Library.  Room  G-6.  345  Courtland 
Street.  NE..  Atlanta,  Georgia  30365,  404/ 
347-4216. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  M.  Tobin,  Director,  Waste 
Management  Division,  345  Courtland 
Street  NE.,  Atlanta,  Georgia  30365. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 
m.  Deletion  Procedures 

IV.  Bases  for  Intended  Site  Deletioiu 


I.  introduction 

The  Environmental  Protection  Agency 
(EPA)  announces  its  intent  to  delete 
three  sites  from  the  National  Priorities 
List  (NPL),  Appendix  B,  of  the  National 
Oil  and  Hazardous  Substances 
Contingency  Plan  (NCP),  and  requests 
comments  on  these  deletions.  The  EPA 
identifies  sites  that  appear  to  present  a 
significant  risk  to  public  health,  welfare 
or  the  environment  and  maintains  the 
NPL  as  the  list  of  those  sites.  Sites  on 
the  NPL  may  be  the  subject  of 
Hazardous  Substances  Response  Trust 
Fund  (Fund)  financed  remedial  actions. 
Any  sites  deleted  from  the  NPL  remain 
eligible  for  Fund-financed  remedial 
actions  in  the  unlikely  event  that 
conditions  at  the  site  warrant  such 
action. 

The  three  sites  EPA  intends  to  delete 
from  the  NPL  are: 

1.  Gallaway  Pits,  Gallaway, 
Tennessee. 

2.  Lee's  Lane  Landfill,  Louisville, 
Kentucky 

3.  Newport  Dump.  Wilder.  Kentucky 
The  EPA  will  accept  comments  on 

these  three  sites  for  thirty  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Section  II  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL 
Section  III  discusses  procedures  that 
EPA  is  using  for  this  action  and  those 
the  Agency  is  considering  using  for 
future  site  deletions.  Section  IV 
discusses  each  site  and  explains  how 
each  site  meets  the  deletion  criteria. 

II.  NPL  Deletion  Criteria 

Recent  amendments  to  the  NCP 
establish  the  criteria  the  Agency  uses  to 
delete  sites  from  the  NPL  as  published  in 
the  Federal  Register  on  November  20. 
1985  (50  FR  47912).  Section  300.66(c)(7) 
on  the  NCP  provides  that  sites: 

*  *  *  may  be  deleted  from  or 
recategorized  on  the  NPL  where  no 
further  response  is  appropriate.  In 
making  this  determination  EPA  will 
consider  whether  any  of  the  following 
criteria  has  been  met: 

(i)  EPA.  in  consultation  with  the  State, 
has  determined  that  responsible  or  other 
parties  have  implemented  all 
appropriate  response  actions  required; 

(ii)  All  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented  and  EPA.  in  consultation 
with  the  State,  has  determined  that  no 
further  cleanup  by  responsible  parties  is 
appropriate;  or 
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(iii)  Based  on  a  remedial  investigation, 
EPA.  in  consultation  with  the  State,  has 
determined  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 
'    Before  deciding  to  delete  a  site,  EPA 
will  make  a  detennination  that  Uie 
remedy  or  decision  that  no  remedy  is 
necessary,  is  protective  of  public  health, 
welfare,  and  Uie  environment.  In 
addition  section  121(f)(1)(c)  of  CERCLA 
requires  state  concurrence  for  deleting  a 
site  from  the  National  Priorities  List. 

Deletion  of  the  site  from  the  NPL  does 
not  preclude  eligibility  for  subsequent 
Fund-financed  actions  if  future 
conditions  warrant  such  actions 
§  300.66(c)(8)  of  the  NCP  states  that 
Fund-financed  actions  may  be  taken  at 
sites  that  have  been  deleted  from  the 
NPL 

in.  Deletion  Procedures 

>    In  the  NPL  rulemaking  published  in 
the  Federal  Register  on  October  15, 1984 
(49  FR  40320),  the  Agency  solicited  and 
received  comments  on  the  question  of 
whether  the  notice  and  comment 
procedures  followed  for  adding  sites  to 
'the  NPL  should  also  be  used  before  sites 
are  deleted.  Comments  also  were 
received  in  response  to  the  amendments 
to  the  NCP  that  were  proposed  in  the 
•Federal  Register  on  February  12, 1985, 
(50  FR  5862).  Deletion  of  sites  from  the 
NPL  does  not  itself  create,  alter,  or 
revoke  any  individual's  rights  or 
obligations.  The  NPL  is  designed 
primarily  for  informational  purposes  and 
to  assist  agency  management.  As  is 
mentioned  in  section  II  of  this  notice, 
S  300.66(c)(8)  of  the  NCP  makes  clear 
that  deletion  of  a  site  from  the  NPL  does 
not  preclude  eligibiUty  for  future  Fund- 
financed  response  actions. 

For  the  deletion  of  this  site,  EPA's 
Regional  Office  will  accept  and  evaluate 
public  comments  before  making  the  final 
decision  to  delete.  The  Agency  beUeves 
that  deletion  procedures  should  focus  on 
notice  and  comment  at  the  local  level. 
Comments  from  the  local  community 
surrounding  the  sites  considered  for 
deletion  are  likely  to  be  the  most 
pertinent  to  deletion  decisions.  The 
following  procedures  were  used  for  the 
intended  deletion  of  this  site.  The 
Agency  is  considering  using  similar 
procedures  in  the  futiu-e  with  the 
exception  that  the  notice  and  comment 
period  would  be  conducted  concurrentiy 
at  the  local  level  and  through  the 
Federal  Register. 

The  procedures  used  are: 

1.  EPA  Regional  Office  recommended 
deletion  and  prepared  relevant 
documents. 


2.  EPA  Region  IV  is  providing  a  30-day 
pubUc  comment  period  on  the  deletion 
package.  The  notification  is  being 
provided  to  local  residents  through  local 
and  community  newspapers.  The  Region 
made  all  relevant  documents  available 
in  the  Regional  Offices  and  local  site 
information  repositories. 

3.  The  comments  received  during  the 
notice  and  comment  period  will  be 
evaluated  before  the  tentative  decision 
to  delete  was  made. 

4.  Comments  received  during  the 
notice  and  comment  period  will  be 
evaluated  before  the  final  decision  to 
delete.  Region  FV  will  prepare  a 
responsiveness  summary  that  will 
address  the  comments  given  in  the 
public  comment  period. 

A  deletion  will  occur  after  the 
Assistant  Administrator  for  Solid  Waste 
and  Emergency  Response  places  a 
notice  in  the  Federal  Register.  The  NPL 
will  reflect  any  deletions  in  the  final 
update.  PubUc  notices  and  copies  of  the 
responsiveness  summary  will  be  made 
available  to  the  local  residents  by  the 
Region  IV. 

IV.  Basis  for  Intended  Site  Deletions 

The  following  summary  provides  the 
Agency's  rationale  for  intending  to 
delete  these  sites  from  the  NPL. 

Gallaway  Pits  Site,  Gallaway, 
Tennessee 

The  Gallaway  Pits  site  is  located  2.3 
miles  northeast  of  Gallaway,  Tennessee, 
in  Fayette  County.  The  five-acre  site 
was  extensively  mined  for  sand  and 
gravel,  producing  a  landscape  dotted 
with  water-filled  pits  up  to  50  feet  deep. 
Some  of  the  pits  have  been  used  for  the 
disposal  of  residential  trash,  demolition 
debris,  and  appliances.  One  pit 
designated  as  Pond  1  was  used  for  the 
disposal  of  Uquid  and  soUd  waste 
(mainly  pesticide  or  pesticide  residues), 
glass  jars  containing  solid  waste,  and 
drums.  The  site  was  proposed  for 
inclusion  on  the  National  Priorities  List 
(NPL)  in  December  1982  and  appeared 
on  the  final  NPL  in  September  1983.  In 
October  1983,  the  EPA  conducted  an 
emeigency  clean-up  of  Pond  1, 
consisting  of  the  excavation  and  offsite 
disposal  of  contaminated  sludges  and 
onsite  treatment  of  the  water  in  the 
pond.  In  February  1984,  EPA  obligated 
funds  to  conduct  a  Remedial 
Investigation/Feasibility  Study  (RI/FS). 
The  RI/FS  included  a  sampling  program 
for  surface  water  and  sediments,  surface 
soils,  groundwater  and  the  evaluation  of 
clean-up  alternatives.  The  RI  fotmd  low 
levels  of  pesticide  contamination  in 
surface  water  and  sediments  in  onsite 
ponds.  Chlordane  was  the  most 
prevalent  contaminant  with  a  few 


occurrences  of  Dieldrin  and  Toxaphene. 
Arsenic  and  Cadmium  were  detected 
above  background  levels  in  pond 
sediments.  The  groundwater 
investigation  did  not  show  any 
indication  of  site-related  contamination. 
The  only  unacceptable  risk  presented  by 
the  Gallaway  Pits  site  was  the  potential 
risk  to  ofisite  biota  that  could  occur  if 
ponds  designated  as  Ponds  1,  2,  and  5 
would  overflow  to  offsite  tributaries. 

The  remedy  selected  and 
implemented  at  the  Gallaway  Pits  site 
involved  the  removal  of  water  from 
Ponds  1.  2  and  5  and  subsequent 
discharge  to  an  unnamed  tributary  of 
Cane  Creek.  The  remedy  also  included 
the  excavation  and  solidification  of 
contaminated  sediments  from  Ponds  2 
and  5.  with  onsite  disposal  in  Pond  1. 
Sediment  sampling  was  conducted 
during  excavation  to  ensure  that  clean- 
up levels  specified  in  the  ROD  were 
achieved.  A  multi-media  cap  meeting 
RCRA  requirements  was  constructed  on 
Pond  1.  Two  additional  monitoring  wells 
were  installed  during  construction  to 
monitor  groundwater  quality  at  the  site. 
Finally,  a  fence  was  constructed  around 
the  Pond  1  disposal  site  to  restrict  site 
access  and  future  mining  activity. 

EPA.  with  the  concurrence  of  the  State 
of  Tennessee,  has  determined  that  all 
appropriate  Fund-financed  response 
under  CERCLA  at  the  Gallaway  Pits  site 
has  been  completed,  and  has 
determined  that  no  further  clean-up  by 
responsible  parties  is  appropriate. 

Lee's  Lane  Landfill  Site,  Louisville, 
Kentucky 

The  Lee's  Lane  Landfill  site  is  located 
immediately  adjacent  to  the  Ohio  River 
in  lefferson  County,  approximately  4.5 
miles  southwest  of  Louisvile,  Kentucky. 
The  site  consisting  of  112  acres,  is 
approximately  5,000  feet  in  length  and 
1500  feet  in  width.  Domestic, 
commercial  and  industrial  wastes  were 
disposed  of  in  the  landfill  from  the  late 
1940'8  to  1975.  Prior  to  and  during  its  use 
as  a  landfill,  sand  and  gravel  were 
quarried  at  the  site.  In  1975,  residents 
were  evacuated  from  their  homes  as  a 
result  of  explosive  levels  of  methane 
gas.  Between  1975  and  1979  gas  study 
concluded  that  there  were  no  health 
hazard  to  the  public.  Although  the  gas 
collection  system  was  found  to  be 
operating  at  a  41  percent  efficiency  the 
gas  monitoring  program  confirmed  that 
the  system  was  preventing  gas  migration 
toward  Riverside  Gardens. 

An  Enforcement  Decision  Document 
(EDD)  was  signed  on  September  25, 
1986.  The  remedy  selected  and 
implemented  for  the  site  included 
construction  of  the  riprap  system, 
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surface  waste  daasMqi,  inspectioii  and 
repair  of  a  gas  Luitectiun  ^rstcBi,  book- 
up  to  an  altoDste  wsler  sapply,  gas,  air 
and  groundwater  Booitoring,  cautionary 
signs  and  instaliatiaD  of  a  gate  at  the 
entrance  to  the  site.  An  action 
memorandun  dated  March  10, 1987 
initiated  tfie  Reaaedial  Action  at  the  site 
by  Region  IVs  EBetgency  Response  and 
Removal  BrandL  Al  Remedial  Action 
activities  were  conpleted  by  December 
1987. 

EPA,  with  tfae  ooncunence  of  the 
Commonweallk  of  Kentackjr.  has 
determined  llMt  al  apfwopriate  fund- 
fmanced  fopoBse  vder  CBUXA  at  the 
Lee's  Lane  1  aiwtRH  site  has  been 
completed,  aaad  htm  deteraiined  that  no 
further  cleaa-^  is  appropriate. 
Operation  and  Maintenance  have  been 
assured  by  the  Commonwealth  of 
Kentucky. 

Newport  Dump  Site,  Wilder.  Kentucky 

The  Newport  Dump  Site  is  a  former 
municipal  landfill  located  in  the  City  of 
Wilder  in  Campbell  Cotmty,  Kentudcy. 
Contiguous  to  the  western  boundary  of 
the  site  is  the  Licking  River,  a  tributary 
of  the  Ohio  River.  The  39  acre  site  was 
originally  used  by  City  of  Newport  for 
the  disposal  of  residential  and 
commercial  wastes  from  its  opening  in 
the  late  1940*8  until  its  closure  in  1979. 
During  this  period  the  Kentucky 
Department  of  Natural  Resources  and 
Environmental  Protection  (KDNREP) 
cited  the  City  of  Newport  for  ntmierous 
waste  disposal  violations  and  the  site 
was  eventualy  purchased  by  the  North 
Kentucky  Port  Authority.  In  1982,  the 
Newport  Dump  Site  was  evaluated. by 
the  Hazard  Ranking  System  (HRS]  and 
received  a  score  of  37.69  which  ranked 
the  site  number  359  in  Group  8  on  the 
National  Priorities  List  (NPL).  The  basis 
for  the  NPL  ranking  is  that  the  Newport 
Site  contams  over  1,000,000  cubic  yards 
of  both  hazardous  and  non-hazardous 
conunercial  waste,  the  site  is  adjoined 
on  both  the  southern  and  western 
boundaries  by  an  unnamed  stream  and 
the  Licking  River  respectively,  and 
across  the  Licking  River,  towards  the 
west  is  a  potable  water  intake  serving 
75,000  nearby  residents.  A  Remedial 
Investigation  and  Feasibility  Study 
ensued  and  discovered  several  inorganic 
contaminants,  barivun,  chromium,  nickel 
and  organic  compounds,  toluene, 
leaching  into  the  Licking  River  sightly 
above  health  base  levels  established  by 
the  Safe  Water  Drinking  Act's  Maximum 
Contaminants  Levels  (MCLs).  A  Record 
of  Decision  (ROD)  was  signed  at  Region 
rv  EPA,  Atlanta,  Georgia  on  March  27, 
1987  selected  the  following  response: 
monitoring  groundwater  and  subsurface 
gas  migration,  construction  of  a  leachate 


collection  system,  and  regarding  and 
revegetatBig  the  39  acre  site  to  prevent 
any  erosion.  An  Action  Memo  to 
authorize  a  removal  action  was  signed 
in  June  1987.  This  response  action  was 
constructed  and  placed  into  operation 
within  7  months  of  the  aigning  of  the 
ROD  and  completed  dn^ng  December 
1987.  Groundwater,  surface  water,  soil 
and  segment  sampling  were 
accomplished  during  the  construction 
and  post  construction  phases.  Except  for 
the  waste  sources,  the  sampling  results 
listed  negligible  (well  below  the  MCL 
criteria)  to  non-detectable  contaminant 
levels  in  the  adjacent  Licking  River,  and 
in  both  on-site  and  off-site  media 
demonstrated  no  significant  or 
potentially  harmful  migration  of 
contaminants  to  off-site  receptors. 
Currently,  Region  IV  EPA  has  been 
successfully  implementing  the  start-up 
phase  of  the  Operations  and 
Maintenance  Plan  as  mandated  by  the 
ROD.  U.S.  EPA  has  received  a 
commitment  from  the  State  of  Kentucky 
that  the  State  of  Kentucky  will  continue 
O&M  after  the  EPA  has  completed  the 
start-up  phase.  This  start-up  phase  shall 
be  completed  by  Ist  quarter,  FY-89. 
Furthermore.  U.S.  EPA,  with  the 
concurrence  of  the  State  of  Kentucky, 
has  determined  that  all  appropriate 
Fund-financed  response  under  CERCLA 
has  been  completed  for  the  Newport 
Dump  Site.  It  is  the  position  of  both  the 
U.S.  EPA  and  the  State  of  Kentucky, 
except  for  any  anticipated  emergency 
action  or  response,  no  further  clean-up 
by  appropriate  governmental  authorities 
or  responsible  parties  is  required  at  this 
time. 

Dated:  April  28, 1988. 
Joe  R.  Franzmathes, 

Acting  Regional  Administrator. 

[PR  Doc.  88-10675  Filed  5-13-88: 8:45  am] 

SmMQCOOE  S6S0  SOU 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  25 

[Gan.  Docfcat  Na  86-337] 

Automatic  Transmitter  Identification 
System  for  Video  SatelUte  UpHnics 

aqency:  Federal  Communications 

Commission. 

action:  Proposed  rule;  oral  proceeding. 

SUMMIARY:  This  action  provides  an 
opportimity  for  parties  to  appear  and 
present  additional  information  regarding 
an  Automatic  Transmitter  Identification 
System  (ATIS)  fur  Video  Satellite 
Uplinks  as  proposed  in  a  Further  Notice 


of  Proposed  Rulemaking  adopted  June 
to,  1987,  in  General  Docket  No.  86-337. 
See  47  CFR  Part  25  Satellite  Radio.  (52 
FR  26538,  July  15. 1987). 

This  action  assist  the  Commission  in 
its  selection  of  an  appropriate  ATIS 
standard. 

date:  Oal  proceeding  will  be  held  on 
May  16. 1988, 9-,30  am.  Washfaigton,  DC. 

AOORESS:  The  Federal  Conmiunications 
Coranisston,  Washington.  DC  20554. 

FOR  FURTHER  INFOMMATION  CONTACT: 

Barbara  Jones,  Field  Operations  Bureau, 
(202)  632-70ga 
SUPPLCMCNTARV  INFONMATION: 

In  a  Notice  of  Proposed  Rulemaking 
and  Notice  of  Inquiry  adopted  on  August 
7, 1986,  in  the  above  docket,  the 
Commisuon  proposed  an  Automatic 
Transmitter  Identification  System 
(ATIS)  for  video  satellite  uplink  signals 
regulated  under  Part  25  of  die  Rules.  By 
a  Futher  Notice  of  Proposed  Rulemaking 
in  that  docket  adopted  on  June  10, 1987, 
the  Commission  indicated  that 
commenters  overm^ehningly  supported 
the  concept  of  ATIS  on  video  satellite 
uplinks  and  requested  further  comments 
concerning  the  technical  parameters  and 
methodology  to  be  utilized  in  such  a 
system. 

The  satellite  radio  industry  is  divided 
with  regard  to  the  appropriate 
methodology  to  employ  in  an  ATIS 
system.  The  basic  requirements  of  a 
system  for  video  satellite  uplinks 
include  si^al  availability  at  all  times, 
even  during  time-up;  no  degradation  of 
transmitted  video;  detectability  under 
normal  modulation  conditions;  and 
allowance  of  flexibility  for  utilizing  the 
transponder  bandwidth.  Two  ATIS 
methods  discussed  in  the  comments  are 
modulation  of  the  energy  dispersal 
signal  and  subcarrier  modulation. 

To  further  assist  the  Commission  in  its 
selection  of  an  appropriate  ATIS 
standard  for  Part  25  video  satellite 
uplinks,  an  oral  proceeding  will  be  held 
on  May  16, 1988,  at  9:30  a.m.,  in  Room 
856, 1919  M  Street,  NW.,  Washington, 
DC.  Interested  parties  will  be  provided 
an  opportunity  to  present  their  views  on 
the  following  issues: 

(1)  Are  both  the  energy  dispersal  and 
subcarrier  systems,  as  discussed  in  the 
comments,  compatible  with  all  present 
uplink  systems? 

(2)  Which  proposal  is  less  likely  to 
cause  conflicts  in  future  video  systems? 

(3)  Since  both  the  energy  dispersal 
and  subcarrier  systems  are  not 
commercially  available,  what  rule 
flexibility  in  terms  of  technical 
standards,  would  aid  commercial 
production  and  increase  applicability  to 
varying  uplink  signal  conditions? 
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(4)  What  specific  fi«quency  or  set  of 
fi^quendes  for  a  subcarrier  based  ATIS 
would  allow  appUcability  to  varying 
uplink  signal  conditions? 

(5)  What  are  reasonable  time  fi-ames 
for  implementing  ATIS  on  existing  and 
new  equipment? 

The  Oral  proceeding  will  be  chaired 
by  Dr.  Michael  J.  Marcus,  Assistant 
Bureau  Chief  for  Technology,  Field 
Operations  Bureau,  and  a  "public  town 
meeting"  format  will  be  used. 

Any  induvidual  or  company  desiring 
to  make  an  initial  opening  presentation 
should  contact  Ms.  Barbara  Jones, 
telephone  No.  202/632-7090,  by  May  12. 
1988,  for  appropriate  arrangements.  It 
may  be  necessary  to  limit  such 
presentation  time. 

Following  the  meeting,  a  Public  Notice 
will  be  issued  announcing  the 
availability  of  a  video  recording  of  the 
meeting.  The  recording  will  be 
associated  with  the  comments  of  Docket 
86-337.  Thirty  additional  days  will  be 
provided  for  written  comments 
regarding  matters  discussed  in  the  Oral 
Proceeding. 

A  copy  of  this  notice  is  being  mailed 
to  all  parties  of  record  in  this 
proceeding. 

For  further  information  contact 
Barbara  Jones,  at  (202)  632-7090  or 
Room  744, 1919  M  Street  NW.. 
Washington.  DC  20554. 

Federal  Conununications  Commission. 
H.  Walker  Feaster  m. 

Acting  Secretary. 

[¥R  Doc.  88-10681  Filed  5-13-88;  8:45  am] 
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47  CFR  Part  73 

[MM  Dodtat  Na  88-184,  RM-«1 161 

Radio  Broadcasting  Services; 
Coalings,  CA 

AQENCY:  Federal  Communications 
Commission.  , 

action:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  William  L 
Zawila,  permittee  of  Station  KNGS(FM) 
(Chainnel  261A),  Coalinga.  California, 
seeking  the  substitution  of  Channel 
261B1  for  Channel  261A  and 
modification  of  the  permit  accordingly. 
DATES:  Comments  must  be  filed  on  or 
before  June  27, 1968,  and  reply 
comments  on  or  before  July  12, 1988. 
ADoness:  Federal  CtHnmunications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
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FCC.  interested  parties  should  serve  the 
petitioner  and  his  consultant  as  follows: 
William  L  Zawila,  12550  Brookhurst 
Street  Garden  Grove,  CA  92640; 
Michael  T.  McKenna,  McKenna 
Communications,  Inc..  P.O.  Box  90277, 
Long  Beach,  CA  90809  (Consultant). 

FOR  FURTHER  INFORMATION  CONTACT 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-184,  adopted  April  7, 1988,  and 
released  May  6, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Stiwt  NW..  Washingtoa  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  firom  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Sti^et  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  shoidd  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminar, 

Deputy  Chief.  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
(FR  Do&  88-10641  Filed  5-13-68;  8:45  am] 
aiLUNa  ooof  stiz^i-m 


47  CFR  Part  73 

(MM  Docfcat  Na  88-18S.  RM-62S7] 

Rsdio  Broadcasting  Services;  Lswton, 
OK 

agency:  Federal  Conununications 

Commission. 

ACTION:  Proposed  rule. 


:  The  Commission  requests 
comments  on  a  petition  by  Broadco  of 
Texas,  Inc.  proposing  the  substitution  of 
Channel  258C2  for  Channel  237A  at 
Lawton,  Oklahoma,  and  the 


modification  of  its  license  for  Station 
KMGZ  to  specify  the  higher  powered 
channel.  Channel  258C2  can  be 
allocated  to  Lawton  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  13.2  kilometers  (8.2  miles) 
east  to  avoid  a  short  spacing  to  Station 
KBOG,  Cordell,  Oklahoma.  The 
coordinates  for  this  allotment  are  North 
Latitude  31  34  43  and  West  Longitude 
98-16-25.  In  accordance  with 
established  policy,  we  propose  to 
modify  the  license  of  Station  KMGZ  to 
specify  operation  on  Channel  258C2. 
However,  pursuant  to  §  1.420(g)  of  the 
Commission's  Rules,  modification  of  the 
Ucense  may  not  be  implemented  if 
another  party  expresses  an  interest  in 
the  proposed  allotment  unless  an 
additional  equivalent  channel  is 
available  for  Lawton. 

DATES:  Comments  must  be  filed  on  or 
before  June  27, 1988,  and  reply 
comments  on  or  before  July  12, 1988. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  follows:  Mark  Van  Beigh,  Esq., 
Kenkel,  Barnard  &  Edmundson,  1220- 
19th  SU^et  NW.,  Suite  202,  Washington, 
DC  20036  (Counsel  to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-«53a 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Malcing,  MM  Docket  No. 
86-188,  adopted  April  6, 1988,  are 
released  May  5, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Sbeet  NWn  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 
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For  information  regarding  proper  Tiling 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420.  1 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Slevs  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[PR  Doc  8&-10842  Filed  5-13-88:  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  88-185,  RM-«288] 

Radio  Broadcasting  Services; 
llontgomery,  WV 

agency:  Federal  Communications 
Commission.  j 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Upper 
Kanawha  Valley  Broadcasters,  Inc., 
proposing  the  allocation  of  Channel 
227A  to  Montgomery,  West  Virginia,  as 
that  community's  flrst  local  F'M  service. 
A  site  restriction  of  6.5  kilometers  (4 
miles]  west  of  the  community  is 
required.  The  restricted  site  coordinates 
are  38-^)9-47  and  81-23-40.         | 
DATES:  Comments  must  be  filed  on  or 
before  June  27, 1988,  and  reply 
comments  on  or  before  July  12, 1988. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Jeffrey  R.  Batten, 
Manager.  Upper  Kanawha  Valley 
Broadcasters,  Inc.,  1028  First  Avenue, 
Montgomery.  West  Virginia  25136 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-185.  adopted  April  4. 1988.  and 
released  May  5, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  discussion  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140.  Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceedin '' 


Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b]  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminer. 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[PR  Doc.  88-10643  Filed  5-13-88;  8:45  am) 

BILUtra  CODE  S712-01-M 

47  CFR  Part  73 

[MM  Docket  No.  88-186,  RM-6246] 

Radio  Broadcasting  Services;  Prahle 
du  Chien,  Wl 

aqency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Prairie 
Broadcasting  Company,  licensee  of 
Station  WPRE-FM,  Channel  232A, 
Prairie  du  Chien,  Wisconsin,  proposing 
the  substitution  of  Class  C2  Channel  232 
for  Channel  232A  and  modification  of 
the  station  license  accordingly.  A  site 
restriction  of  0.6  kilometers  (0.4  miles) 
southwest  of  the  city  is  required. 
dates:  Comments  must  be  filed  on  or 
before  June  27. 1988.  and  reply 
comments  on  or  before  July  12. 1988. 
ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  W.C.  Schlaugat. 
Jr..  President.  Prairie  Broadcasting 
Company.  P.O.  Box  90,  Prairie  du  Chien. 
WI 53821  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT. 

Patricia  Rawlings.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-186,  adopted  April  4. 1988.  and 
released  May  5. 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230],  1919  M 
SU-eet  NW..  Washington.  DC.  The 


complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street.  NW..  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b]  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminer. 

Deputy  Chief,  Policy  and  Rules  Division. 
Muss  Media  Bureau. 
(FR  Doc.  88-10844  Filed  5-13-88;  8:45  am] 

BILUNG  CODE  6712-01-M 


DEPARTMENT  OF  DEFENSE 
48  CFR  Part  213 

Department  of  Defense  Federal 
Acquisition  Regulation  Supplement; 
Small  Purchase  and  Other  Simplified 
Purchase  Procedures 

agency:  Department  of  Defense  (DoD). 

action:  Proposed  rule  and  request  for 
public  comments. 

summary:  The  Defense  Acquisition 
Regulatory  Council  is  considering 
proposed  changes  to  DoD  FAR 
Supplement  213.106  (b)  and  (c).  to  raise 
the  threshold  for  competition  and  price 
reasonableness.  Tift  change  will  result 
in  a  threshold  established  at  10%  of  the 
Small  Purchase  limitation,  which  is 
currenUy  at  $25,000. 

date:  Comments  must  be  received  by 
the  DAR  Council  at  the  address  shown 
below  on  or  before  June  15. 1988,  to  be 
considered  in  developing  a  final  nde. 

address:  Interested  parties  should 
submit  written  comments  to:  The 
Defense  Acquisition  Regulatory  Council, 
ATTN:  Mr.  Charles  W.  Lloyd,  Executive 
Secretary,  DAR  Council,  ODASD  (P)/ 
DARS,  c/o  OASD  (A&L)  (MRS),  Room 
3D139,  The  Pentagon,  Washington,  DC 
20301-3062.  Please  cite  DAR  Case  88- 
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400  in  all  correspondence  related  to  this 
subject. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Charles  W.  Lloyd,  Executive 
Secretary,  DAR  Council,  (202)  697-7268. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  proposed  change,  in  part, 
implements  the  DoD's  efforts  to  comply 
with  the  Packard  Commission 
recommendation  to  eliminate  overly 
restiictive  regulations.  Establishing  the 
threshold  at  10%  of  the  Small  Purchase 
limitation  reduces  the  need  for  any 
future  threshold  changes  should  the 
Small  Purchase  limitation  be  increased 
by  statute. 

B.  Regulatory  Flexibility  Act 
Information 

The  proposed  rule  does  not  constitute 
a  significant  revision  within  the  meaning 
of  Pub.  L  98-577  and.  therefore  does  not 
require  publication  for  public  comment. 
Therefore,  the  Regulatory  Flexibility  Act 
does  not  apply.  However,  this  change  is 
considered  to  be  of  interest  to  the 
acquisition  community  and  comments 
are  solicited.  In  addition,  comments 
from  small  entities  concerning  the 
affected  DFARS  Subpart  will  be 
considered  in  accordance  with  section 
610  of  the  Act.  Such  comments  must  be 
submitted  separately  and  cite  DFARS 
Case  88-610D  in  correspondence. 

C.  Paperwork  Reduction  Act 
Information 

This  proposed  rule  does  not  contain 
information  collection  requirements 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501  et.  seq. 

List  of  Subjects  in  48  CFR  Part  213 

Government  procurement. 
Owen  Green, 

Acting  Executive  Secretary,  Defense 
Acquisition  Regulatory  Council. 

Therefore,  it  is  proposed  to  amend  48 
CFR  Part  213  as  follows: 

PART  213-SMALL  PURCHASE  AND 
OTHER  SIMPUHED  PURCHASE 
PROCEDURES 

1.  The  authority  citation  for  48  CFR 
Part  213  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202, 
DoD  Directive  5000.35,  and  DoD  FAR 
Supplement  201.301. 

8213.106   [Amended] 

2.  Section  213.106  is  amended  by 
substituting  at  the  end  of  the  tiUes  for 
paragraphs  (b)  and  (c)  the  words  "10%  of 


the  Small  Purchase  Limitation"  in  lieu  of 
the  figure  "$1,000". 

(ra  Doc.  88-10847  FUed  5-13-88;  8:45  amj 

BNJJNO  COOC  niO-01-M 

48  CFR  Parts  245  and  252 

Department  of  Defense  Federal 
Acquisition  Regulation  Supplement; 
Govemment-Fumished  Mapping, 
Charting  and  Geodesy  Property 

agency:  Deparbnent  of  Defense  (DoD). 

action:  Proposed  rule  and  request  for 
public  comments. 


summary:  The  Department  of  Defense  is 

proposing  to  amend  DFARS  Subpart 
245.3  and  Part  252  so  that  "Mapping, 
Charting  and  Geodesy  (MC&G) 
Property"  in  the  possession  of 
government  contractors  will  be  strictiy 
controlled. 

date:  Comments  must  be  received  by 
the  DAR  Council  at  the  address  shown 
below  on  or  before  June  15, 1987  to  be 
considered  in  developing  a  final  rule. 
ADDRESS:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulatory  Council,  ATTN: 
Mr.  Charles  W.  Lloyd,  Executive 
Secretary,  DAR  Council,  ODASD  (P)/ 
DARS,  c/o  OASD  (P&L)  (MRS),  Room 
3D139,  The  Pentagon,  Washington,  DC 
20301-3062.  Please  cite  DAR  Case  87-74 
in  all  correspondence  related  to  this 
subject. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Charles  W  Lloyd,  Executive 
Secretary,  DAR  Council,  (202)  697-7266. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Many  DoD  MC&G  producU,  although 
unclassified,  are  subject  to  strict 
controls  on  dissemination  outside  DoD. 
These  limitations  are  imposed  by  terms 
of  international  agreements,  copyrights, 
and  other  factors.  These  limitations 
require  additional  regulatory  language 
to  ensure  that  DoD  furnished  MC&G 
property  is  properly  disposed  of  at  the 
end  of  die  contract  performance  period 
to  preclude  improper  use.  The  proposed 
regulations  stipluate  that  DoD  furnished 
MC&G  property  shall  not  be  used  for 
other  purposes  than  those  necessary  for 
performance  of  the  contract.  Upon 
completion  of  the  contract  performance 
period  the  contracting  officer  is  required 
to  direct  the  contractor  to  either  destroy 
or  return  to  the  government,  all  DoD 
furnished  MC&G  property  not  consumed 
in  the  performance  of  the  contract. 


B.  Regulatory  Flexibtlity  Act 
Information 

The  proposed  rule  is  not  expected  to 
have  a  si^iificant  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  5  U.S.C.  601  et  seq.. 
because  currentiy  MC&G  property  is 
accounted  for  under  the  existing 
property  clauses.  Small  as  well  as  large 
entities  currentiy  have  to  report  unused 
government  property  at  the  completion 
of  contract  performance.  Under  the 
proposed  rule,  MC&G  property  will  be 
disposed  of  by  the  contractor  luider 
separate  directions  provided  by  the 
Countracting  Officer  and  not  through  the 
normal  goverment  peroperty  disposal 
activities.  An  Initial  Regulatory 
Flexibility  Analysis  has  therefore  not 
been  performed.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  tiie  affected  DFARS 
Subpart  will  also  be  considered  in 
accordance  with  Section  610  of  the  Act 
Such  comments  must  be  submitted 
separately  and  cite  DFARS  Case  88- 
610D  in  correspondence. 

C.  Paperwork  Reduction  Act 
Information 

The  rule  does  not  contain  information 
collection  requirements  which  require 
the  approval  of  OMB  under  44  U.S.C. 
3501  et  seq. 

List  of  Subjects  in  48  CFR  Parts  245  and 
252 

Government  procurement. 
Owen  Graen, 

Acting  Executive  Secretary,  Defense 
Acquisition  Regulatory  Council. 

Therefore,  it  is  proposed  to  amend  48 
CFR  Parts  245  and  252  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  245  and  252  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202,  DoD 
Directive  5000.35.  and  DoD  FAR  Supplement 
201.301. 

PART  245— GOVERNMENT  PROPERTY 

2.  Section  245.301  is  amended  by 
adding  between  the  definition 
"Industrial  Plant  Equipment"  and  "Other 
Plant  Equipment"  the  following 
definition  to  read  as  follows: 

245.301    Dafinitione. 


"Mapping.  Charting  and  Geodesy 
(MC&G)  Property",  as  used  in  this 
subpart,  means  geodetic,  geomagnetic, 
gravimetric,  aeronautical,  topographic 
hydrographic,  cultural,  and  toponymic 
data  presented  in  the  form  of 
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topographic,  p'animetric.  relief,  or 
thematic  maps  and  graphics;  nautical 
and  aeronautical  charts  and  i . 

pubUcations;  and  in  simulated.        | 
photographic,  digital,  or  computerized 
formats. 


3.  Sections  245.310  and  245.310-1  are 
added  to  read  as  follows: 

245.310    ProvMng  Mapping.  Ctiarting  and 
Geodesy  Property. 

(a)  All  government-Furnished 
Mapping,  Charting  and  Geodesy 
(MC&G)  Property  is  under  the  control  of 
the  Director,  Defense  Mapping  Agency 
(DMA).  (See  DoD  Directive  5105.40.) 

(b)  The  Clause  at  252.245-7000 
provides  that  Government-Furnished 
MC&G  Property  shall  not  be  duplicated, 
copied,  or  othewise  reproduced  for 
purposes  other  than  those  necessary  for 
performance  of  the  contract. 

(c)  At  the  completion  of  performance 
of  the  contract,  the  contracting  officer 
shall  contact  DMA  for  disposition 
instructions  and  then  direct  the 
contractor  to  either  destroy  or  return  all 
DoD  furnished  MC&G  property  not 
consumed  in  the  performance  of  the 
contract.  If  the  material  is  to  be  returned 
to  the  Government  the  contracting 
officer  shall  specify  the  location  and 
means  of  shipment. 


24SJ10-1    Contract  daus*. 

The  contracting  officer  shall  insert  the 
clause  at  252.245-7000.  Government* 
Furnished  Mapping.  Charting  and 
Geodesy  Property,  in  solicitations  and 
contracts  when  MC&G  Property  is  to  be 
furnished  under  the  contract. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  Section  252.245-7000  is  added  t^ 
read  as  follows: 

252.245-7000    Govemment-fumished 
Mapping,  Clwrtkig  and  Geodesy  Property. 

As  prescribed  in  245.310-1  insert  the 
following  clause: 


Goveniinent-Fumished  Mapping,  Chartiag 
and  G«ode*y  Property  (Date) 

(a)  Definition. 

"Mapping.  Charting  and  Geodesy  (MC&G) 
Property",  as  used  in  this  clause,  means 
geodetic,  geomagnetic,  gravimetric, 
aeronautical,  topographic,  hydrographic. 
cultural,  and  toponymic  data  presented  in  the 
form  of  topographic,  planimetric,  relief,  or 
thematic  maps  and  graphics;  nautical  and 
aeronautical  charts  and  publications;  and  in 
simulated,  photographic,  digital,  or 
computerized  formats. 

(b)  MC&G  Property  shall  not  be  duplicated, 
copied,  or  otherwise  reproduced  for  purposes 
other  than  those  necessary  for  performance 
of  the  contract 


(c)  At  the  completion  of  performance  of  the 
contract,  the  contractor,  as  directed  by  the 
contracting  ofTicer.  shall  either  destroy  or 
return  to  the  Government  all  Government- 
Furnished  MC&G  property  not  consumed  in 
the  performance  of  this  contract. 

(End  of  clause) 

[PR  Doc.  88-10849  Filed  S-13-88;  8:45  am] 

aHJJNO  COM  stio-ei-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1140 
(Ex  Parte  Na  402] 

Reasonably  Expacted  Costs; 
Implamantation  of  tha  Railroad 
Accounting  Principles  Board  Findings 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Commission  is  proposing 
surcharge  rule  changes  in  49  CFR  Part 
1140  to  implement  the  recent  findings  of 
the  Railroad  Accounting  Principles 
Board.  For  purposes  of  computing 
reasonably  expected  costs,  the 
Commission  proposes  to:  (1)  Determine 
return  on  investment  using  the  nominal 
cost  of  capital  rate;  (2)  include  as  a 
reduction  of  return  on  investment  any 
projected  holding  gains  (or  losses)  that 
would  accrue  to  the  carrier  from 
retention  of  the  line's  assets  for  a  one- 
year  period;  and  (3)  emphasize  that 
reasonably  expected  costs  should  be 
calculated  on  the  basis  of  those  costs 
anticipated  during  the  12-month  period 
beginning  on  the  effective  date  of  the 
surcharge.  Comment  on  each  of  these 
proposals  is  invited.  The  decision  also 
seeks  comment  on  the  appropriateness 
of  a  deferred  tax  adjustment.  Such  an 
adjustment  is  designed  to  recognize  the 
cost-free  nature  of  deferred  tax  funds. 
date:  Comments  are  due  July  8, 1988. 
addresses:  Send  an  original  and  15 
copies  of  comments  to:  OfHce  of  the 
Secretary.  Case  Control  Branch, 
Interstate  Commerce  Commission. 
Washington,  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT 
Ward  L  Ginn.  Jr.,  (202)  275-7489,  (TDD 
for  hearing  impaired:  (202)  275-1721). 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to  the 
Office  of  the  Secretary,  Room  2215, 
Interstate  Commerce  Commission, 
Washington.  DC  20423:  or  call  (202)  275- 
7428.  (Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721.) 


This  action  will  not  signincantly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 
Nor  is  it  expected  to  have  a  signiHcant 
economic  impact  on  a  substantial 
nimiber  of  small  entities. 

List  of  Subjects  in  49  CFR  Part  1140 

Administrative  practice  and 
procedures.  Railroads.  Reporting  and 
recordkeeping  requirements.  Uniform 
system  of  accounts.  Abandonment  and 
discontinuances.  Investigations,  Public 
use  conditions.  Environmental 
protection.  National  trail  system. 
National  resources.  Recreation  and 
recreation  areas. 

For  the  reason  set  forth  in  the    . 
preamble.  Title  49.  Part  1140  is  proposed 
to  be  amended  as  described  above. 

Autliority:  49  U.S.C.  10705a.  10321. 11161. 
11162.  and  11163.  and  5  U.S.C.  559. 

Decided:  May  9, 1988. 

By  the  Commission.  Chairman  Gradison,     • 
Vice  Chairman  Andre,  Commissioners 
Sterrett,  Simmons  and  Lamboley.  Vice 
Chairman  Andre  dissented  with  a  separate 
expression. 
Nocela  R.  McGee. 
Secretary. 
[PR  Doc  88-10855  Filed  5-13-«8;  8:45  am] 

BILUNQ  CODE  703S-01-M 


49  CFR  Part  1152 

[Ex  Parte  No.  274  (Sut>-No.  11  A)] 

Abandonment  Regulations,  Costing; 
Implementation  of  the  Railroad 
Accounting  Principles  Board  Findings 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  is  proposing 
abandonment  (and  subsidy)  rule 
changes  in  49  CFR  Part  1152  to 
implement  the  recent  findings  of  the 
Railroad  Accounting  Principles  Board. 
Specifically,  the  Commission  proposes 
to:  (1)  Determine  opportunity  cost  in 
abandonment  proceedings  (and  "return 
on  investment"  in  subsidy  proceedings) 
using  the  nominal  cost  of  capital  rate;  (2) 
include  as  a  reduction  of  opportunity 
cost  (and  return  on  investment  in 
subsidy  proceedings)  any  projected 
holding  gains  (or  losses)  that  would 
accrue  to  the  carrier  from  retention  of 
the  branch  line  assets  for  a  one-year 
period;  and  (3)  add  a  new  "Forecast 
Year"  column  to  Exhibit  1  showing  the 
projected  operating  results  on  the  line 
during  the  12-month  period  beginning 
with  the  month  of  the  abandonment 
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filing.  Comment  on  each  of  these 
proposals  is  invited 

The  decision  also  seeks  comment  on 
the  appropriateness  of  a  deferred  tax 
adjustment  an  issue  that  has  been 
raised  in  several  recent  abandonment 
cases 

DATE:  Comments  are  due  |uly  8. 1988.' 
address:  Send  an  original  and  15  copies 
of  comments  to:  Office  of  the  Secretary. 
Case  Control  Branch,  interstate 
Commerce  Commission.  Washington. 
DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT 

Ward  L  Ginn.  Jr..  (202)  275-7489.  (TDD 
for  hearing  impaired:  (202)  275-1721). 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to  the 


Office  of  the  Secretary.  Room  2215. 
Interstate  Commerce  Commission. 
Washington.  DC  20423;  or  call  (202)  275- 
7428.  (Assistance  for  the  hearing 
impaired  is  available  througfh  TDD 
services  (202)  275-1721). 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 
Nor  will  it  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities 

List  of  Subjects  in  49  CFR  Part  1152 

Administrative  practice  and 
procedures,  Railroads.  Reporting  and 
recordkeeping  requirements,  Uniform 
system  of  accounts.  Abandonment  and 
discontinuances.  Investigations.  Public 
use  conditions.  Environmental 


protection.  National  trail  system. 
National  resources.  Recreation  and 
recreation  areas. 

For  the  reason  set  forth  in  the 
preamble.  Title  49.  Part  1152  is  proposed 
to  be  amended  as  described  above. 

Authority:  5  U.S.C.  553,  559  and  704;  11 
U.S.C.  1170: 16  U.S.C  1247(d):  and  49  U.S.C 
10321. 10362, 10S05. 10903  et  seq..  11161. 11162 
and  11163. 

Decided:  May  9, 1988. 

By  the  Commission.  Chairman  Gradison. 
Vice  Chairman  Andre,  Commissioners 
Sterrett,  Simmons  and  Lamboley.  Vice 
Chairman  Andre  dissented  with  a  separate 
expression. 
Noreta  R.  McGoe, 
Secretary. 

[PR  Doc.  88-10856  Filed  5-13-88;  &-45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Fonn  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for' 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  the  Census 
Title:  Carpet  and  Rugs 
Form  Number  Agency — MQ-22Q; 

OMB— 0607-0559 
Type  of  Request  New  collection 
Burden:  70  respondents;  140  reporting 

hours 
Needs  and  Uses:  The  purpose  of  this 
survey  is  to  monitor  trade  agreements 
with  foreign  countries.  Census  is 
requesting  that  this  survey  be  done 
quarterly  and  on  a  mandatory  basis 
because  the  current  voluntary  annual 
data  collected  is  not  available  in  a 
timely  manner. 
Affected  Public:  Businesses  or  other  for- 
profit  institutions  , 
Frequency:  Quarterly 
Respondent's  Obligation:  Mandatory 
OMB  desk  Officer:  Francine  Picoult  395- 
7340 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals.  (202)  377-3271, 
Department  of  Commerce,  Room  H6622, 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC  20230.  | 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sen    o 
Francine  Picoult,  OMB  Desk  Officer, 
Room  3208  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:  May  11. 1988. 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
[FR  Doc.  88-10833  Filed  5-13-88:  8:45  am) 

BHXiNG  COOE  1S10-07-II 


Bureau  of  Export  Administration 

Telecommunications  Equipment 
Technical  Advisory  Committee; 
Partially  Closed  Meeting 

A  meeting  of  the  Telecommunications 
Equipment  Technical  Advisory 
Committee  will  be  held  June  8, 1988,  9:30 
a.m.  Herbert  C.  Hoover  Building,  Room 
5230, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC.  The 
Committee  advises  the  OfBce  of 
Technology  and  Policy  Analysis  with 
respect  to  technical  questions  that  affect 
the  level  of  export  controls  applicable  to 
telecommunications  and  related 
equipment  or  technology. 

Agenda 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Election  of  Subcommittee 
Chairman. 

4.  Discussion  of  control  hierarchy  for 
packet  switching. 

5.  Discussion  of  taxonomy  for  CCL 
1519A. 

Executive  Session 

6.  Discussion  of  matters  properly 
classiHed  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  general  session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  th^ 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10, 1988, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittee 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C.  552b(c)(l). 
shall  be  exempt  from  the  provisions    . 
relating  to  public  meetings  found  in 
section  10(a](10)  and  (a)(3)  of  the 
Federal  Advisory  Committee  Act.  The 
remaining  series  of  meetings  or  portions 
thereof  will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 


copying  in  the  Central  Reference  and 
Records  Inspection  Facility.  Room  6628, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230.  For  further 
information  or  copies  of  the  minutes, 
call  Betty  Ferrell  at  (202)  377-4959. 

Date:  May  la  1968. 
Betty  A.  FetielL 

Acting  Director,  Technical  Support  Staff, 
Office  of  Technology  and  Policy  Analysis. 
(FR  Doc.  88-10834  Filed  5-13-86;  8:45  am] 

MtUNO  COOC  3610-OT-« 


Minority  Business  Development 
Agency 

Business  Development  Center 
Applications;  Columbus,  OH 

agency:  Minority  Business 
Development  Agency,  Commerce. 

action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  3  year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  twelve  (12)  months  is  estimated  at 
$194,118  for  the  project  performance  of 
October  1, 1988  to  September  30, 1989. 
The  MBDC  will  operate  in  the 
Columbus,  Ohio  Standard  Metropolitan 
Statistical  Area  (SMSA).  The  first  year 
cost  for  the  MBDC  will  consist  of 
$165,000  in  Federal  funds  and  a 
minimum  of  $29,118  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services).  The  award  number  will  be  05- 
10-88007-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  governments,  American 
Indian  tribes  and  educational  , 

institutions. 

The  MBDC  will  provide  management 
and  technical-assistance  to  eligible 
cUents  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  Coordinate  and 
broker  public  and  private  sector 
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resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  judged  on  the 
experience  and  capabiUty  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and     . 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3  year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  ftmds, 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
applications  is  June  17, 1988. 
Applications  must  be  postmarked  on  or 
before  June  17, 1988. 
ADDRESS:  Chicago  Regional  Office, 
Minority  Business  Development  Agency, 
55  East  Monroe  Street,  Suite  1440, 
Chicago,  Illinois  60603.  312/353-0182. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Vega,  Regional  Director,  Chicago 
Regional  Office. 
SUPPLEMENTARY  INFORMATION: 
Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

(11.800  Minority  Business  Development, 
Catalog  of  Federal  Domestic  Assistance) 
David  Vega, 
Regional  Director,  Chicago  Regional  Office. 

Date:  May  10. 1988. 
(FR  Doc.  88-10854  Filed  5-13-88:  8:45  am] 

BILUNO  CODE  3$10-21-M 


National  Oceanic  and  Atmospheric 
Administration 

Deep  Seabed  Mining;  Hard  Mineral 
Resources  Exploration 

agency:  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

action:  Designation  of  Deep  Seabed 

Mining  Environmental  Reference  Area. 

summary:  Ocean  Mining  Associates 
(OMA),  holder  of  the  National  Oceanic 


and  Atmospheric  Administration 
(NOAA)  Deep  Seabed  Hard  Mineral 
Resources  Exploration  License  USA-3, 
has  identified  an  area  within  its  license 
site  which  contains  manganese  nodules 
but  which  it  does  not  plan  to  mine,  and 
for  which  it  is  willing  to  make  available 
for  scientific  study  edl  applicable 
resource  and  environmental  data  in  its 
possession.  The  area  is  6250  km*  in  area 
and  is  located  in  the  Western  portion  of 
USA-3  as  identified  in  the  March  3, 
1988,  Federal  Register  (53  FR  6859). 

NOAA  recognizes  this  as  an 
opportunity  to  examine  the  detailed 
characteristics  of  an  area  which  could 
conceivably  be  utilized  as  a 
preservational  reference  area  within  the 
framework  of  the  Deep  Seabed  Hard 
Mineral  Rssources  Act  (DSHMRA). 

Background:  Concern  about  the  effect 
of  deep  seabed  mining  on  the  benthic 
community  of  the  ocean  bottom  led 
Congress  to  include  in  DSHMRA  a 
clause  requiring  negotiations  with  other 
seabed  mining  nations  for  the  ptupose  of 
establishing  stable  reference  areas 
(SRAs).  The  reasons  for  establishing 
these  areas  would  be  to  "preserve" 
representative  deep-sea  biota  and  to 
provide  areas  against  which  the  extent 
of  commercial  mining's  impact  on 
biological  organisms  can  be  compared 
and  thus  determined.  Similarly, 
DSHMRA  calls  for  environmental 
monitoring  of  seabed  mining  with 
respect  to  those  sites  for  which  NOAA 
issues  licenses  or  permits.  NOAA  is 
authorized  to  establish  appropriate 
monitoring  requirements  for  those  sites. 

After  the  1980  law  was  enacted, 
NOAA  asked  the  National  Research 
Council's  Ocean  Policy  Committee  to 
examine  the  scientific  validity  of  the 
SRA  concept  and,  assuming  the  concept 
is  valid,  to  outline  a  program  for 
establishing  SRAs.  In  its  report,  "Deep 
Seabed  Stable  Reference  Areas" 
(National  Academy  Press,  Washington, 
DC  1984,  74  pp.),  the  comittee  found  that 
the  concept  of  SRAs  is  scientifically 
valid  if  two  types  of  SRAs  are 
designated:  One  type,  the  preservational 
reference  area  (PRA),  must  be  located  to 
ensure  that  the  biota  is  not  affected  by 
mining  activities  or  other  anthropogenic 
activities  (such  as  ocean  dumping);  the 
other  type,  the  impact  reference  area 
(IRA),  must  be  located  close  enough  to 
mining  to  minimize  inherent 
environmental  differences  so  that 
statistically  valid  assessments  of  the 
impacts  of  mining  can  be  made. 

The  committee  recommended,  as 
highest  priority  for  near-term  research,  a 
small-scale  (compared  to  mining) 
resuspension  experiment  designed  to 
assess  the  effects  of  resedimentation 
resulting  from  the  benthic  plume  that 


will  be  created  by  each  mining  collector. 
Knowledge  of  the  nature  and  extent  of 
the  effects  is  a  prerequisite  for  siting 
either  IRAs  or  PRAs.  NOAA  is 
proceeding  with  research  directed 
toward  the  resuspension  experiment, 
now  called  a  "controlled  impact 
experiment." 

On  October  19, 1987,  NOAA  licensee 
OMA  submitted  a  request  to  NOAA  for 
consultation  with  the  objective  of  early 
selection  of  a  specified  area  as  an 
interim  preservational  reference  area.  In 
proposing  to  have  this  area  reserved, 
OMA  pointed  out  that  it  represents  a 
nodule  mining  environment  which  is 
characteristic  of  OMA's  site  as  well  as 
contiguous  license  areas,  and  offered  to 
make  data  on  the  area  available  to  the 
pubhc  following  NOAA's  approval  of 
the  designation.  In  its  notice  of  this 
proposal  at  53  FR  6859,  NOAA 
explained  that  OMA's  proposal  to 
designate  an  area  as  an  interim 
preservational  reference  area  is 
consistent  with  the  approach  NOAA  is 
pursuing  for  monitoring  the 
environmental  effects  of  deep  seabed 
mining. 

Initial  consultations  revealed  that  the 
knowledge  is  not  yet  at  hand  to  predict 
whether  or  not  the  area  identified  by 
OMA  could  be  affected  by  mining  in 
adjacent  areas.  Nevertheless,  NOAA 
recognizes  OMA's  proposal  as  an 
opportunity  for  concerned  scientists  to 
examine  the  characteristics  of  an  area 
which  could  potentially  be  utihzed  as  a 
preservational  reference  area  in  the 
future. 

Accordingly,  NOAA  is  announcing  the 
designation  of  this  area  as  an 
environmental  reference  area.  The  effect 
of  this  designation  is  to  confirm  NOAA's 
intention  to  have  the  area  used  for 
environmental  study,  with  a  view 
toward  further  refining  our 
interpretation  of  criteria  for  interim 
preservational  reference  areas  and 
toward  reaching  a  final  decision  on 
designating  the  proposed  area  as  a 
provisional  interim  preservational 
reference  area. 

Persons  interested  in  receiving  notices 
from  NOAA  on  the  subject,  such  as  the 
availability  of  data  for  study  as  well  as 
the  conduct  of  scientific  workshops 
involving  the  area,  should  so  inform 
NOAA  at  the  address  below. 

NOAA  also  wishes  to  advise  that 
OMA  subsequently  has  notified  NOAA 
that  OMA  is  preparing  a  proposal  which 
will  set  forth  an  additional 
environmental  monitoring  site  in  the 
OMA  license  area  as  an  interim  impact 
reference  area.  OMA  reports  that  its 
proposal  will  take  into  account  its 
planning  for  mining  activities  tmder  a 
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commercial  irecovery  peranit.  NOAA  will 
issue  asKrtice  after  suoh  a  proposal  from 
OMA  is  received. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  P.  Lawless  or  John  W.  PcidEin, 
Ocean  Minerals  and  Energy  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service, 
National  Oceanic  and  Atmospheric     i 
Administration,  1825  Connecticut 
Avenue,  NW.,  Suite  710,  Wasinngton. 
DC  20235.  (202)  673-5117. 

Datad:  May  10. 1988. 
|ohn ).  Cany, 

Deputy Aasistant  Administrator,  for  Ocean 
Services  and  Coastal  Zone  Management 
(FRDdc.  88-10651  Filed  5-18-88;  8:45  am] 
BNJJMa  oooc  asw-iMi 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1988;  Additions 

AOENCY:  Committee  for  Purchase  From 
the  Blind  and  Other  Severely 
Handicapped.  j 

action:  Additions  to  procurement  list; 


summary:  This  action  adds  to 
Procurement  List  1988  commodities  and 
military  resale  commodities  to  be 
produced  and  services  to  be  provided  by 
workshops  for  the  blind  or  other 
severely  handicapped. 
EFFECTIVE  DATE:  June  15, 198a 
ADDRESS:  Committee  for  Purchase  From 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107. 1755  Jefferson  D^vis  Highway, 
Arlington.  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
E.R.  Alley,  Jr.,  (703)  557-1145. 
SUPPLEMENTARY  INFORMATKM:  On 
March  11,  and  March  25. 1988,  the 
Committee  for  Purchase  from  die  Blind 
and  Other  Severely  Handicapped 
published  notices  (53  FR  7963  and  53  FR 
9798)  of  proposed  addition  to 
Proc\irement  List  1988,  December  10, 
1987  (52  FR  46926).  After  consideration 
of  the  relevant  matter  presented,  the 
Committee  has  determined  that  the 
commodities,  military  resale 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C.  46- 
48c.  85  Stat.  77  and  41  CFR  51-2.6. 

I  certify  that  the  following  actions  will 
not  have  a  signficiant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 


b.  The  actions  will  not  have  a  serious 
economic  impact  on  anyoantractors  for 
the  commodities,  military  resale 
commoitities  and  services  listed. 

c.  The  actions  will  result  in 
aufliorizing -small  entities  to  produce  the 
commodities  and  military  resale 
commodifies  and  provide  the  services 
procured  by  'the  Government. 

Accordingly,  the  -following 
commodities,  military  resafle 
commodifies  and  services  are  hereby 
added  to  Procurement  List  1968: 

Commodities 

Bag,  ■Plastic 

8105-00-837-7^53 
WO5-00-837-7754 
810M»-e37-7755 

Military  Resale  Items  Nos.  and  Names 

No.  820  Opener,  Can  &  Bottle 

No.  824  Sheer,  Cheese 

No.  826  Peeler,  Vegetable 

Na  828  Cutter,  Pizza 

No.  832  Spatula.  Plate  &  Bowl 

No.  850  Bib.  Baby.  Cotton 

No.  860  Hooks,  Laundry.  Plastic 

No.  862  Brush.  Lint,  Plastic 

Services 

Janitorial/Custodial,  Fort  Gillem. 

Georgia 
Janitorial/Custodial,  AAFES 

Distribution  Center,  Newport  New. 

Virginia 
EJL  Allay.  |r.. 
Acting  Executive  Director. 
(FR  Doc  88-10967  Filed  5-13-88;  8:45  am] 

MLUNG  CODE  M20-3S-M 


Procurement  List  1988;  Proposed 
Additions 

AGENCY:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Proposed  additions  to 

procurement  list. 

SUMMARY:  The  Conunittee  has  received 
proposals  to  add  to  Procurement  List 
1988  a  commodity  to  be  produced  and 
services  to  be  provided  by  workshops 
for  the  blind  and  other  severely 
handicapped. 

Comments  Must  Be  Received  on  or 
Before:  June  15. 1988. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  PUNTHBR  INFORMATION  CONTACT 
E.  R.  Alley,  Jr.,  (703)  557-1145. 
SUPPLEMENTARY  MPORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2).  85  Stat.  77  and  41  CFR  51-2.6. 


Its  pu^osens  to  provide  interested 
persens  an  opportimity  to  submit 
comments  on  the  possible  impact  of  die 
proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entitites  of  the 
Federal  Government  will  be  required  to 
procure  the  c(Mnmodity  and  services 
Usted  balow  from  workshops  for  the 
blind  ^or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
cemmodi^  and  services  to  Procurement 
List  1988.  December  la  1987  (52  FR 
46926). 

Commodity 

Pamphlets  (3229-S],  7690-00-NSH-OOlO 
(Requirements  of  Government  Printing 
Office,  Philadelphia,  PA—DLA 
Requisitions  only) 

Services 

Parts  Serting,  Robins  Air  Force  Base, 

Gflocgia 
Parts  Sorting,  Kelly  Air  Force  Base. 

Texas 
Restocking  Parts,  Kelly  Air  Force  Base, 

Texas 
E.  R.  Alley ,  )r.. 
Acting  Executive  Director. 
[FR  Doc.  88-10968  Filed  5-13-88;  8:45  am] 
MLLMO  CODE  M10-3S-M 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Sutimltted  to  0MB  for 
Review 

AOENCY:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number 
Statement  of  Personal  Injury — Possible 
Third  Party  UabUity— CHAMPUS/ 
CHAMPVA:  DD  Form  X379  (draft):  and 
OMB  Confrol  Number  0704-0090. 

Type  of  Request  Extension. 

Annual  Buiden  Hours:  17,000. 

Annual  Responses:  30.000. 

Needs  and  Uses:  The  State  of 
Personal  Injury  Possible  Third  Party 
Liability  Form  is  completed  by 
CHAMPUS/CHAMPVA  beneficiaries 
suffering  from  personal  injuries  and 
receiving  medical  care  at  Government's 
right  to  recovery  under  the  Federal 
Medical  Care  Recovery  Act  The  data  is 
used  in  evaluating  and  procesf  irg  these 
claims. 


^^ec/et/Z'uW/c;  Individuals  or 
households:  Federal  agencies  or 
employees. 
.  Frequency:  On  Occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Mr.  Edward 
£priiiger. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Edward  Springer  at  Office  of 
Management  and  Budget.  Desk  Officer. 
Room  3235,  New  Executive  Office 
Building,  Washington,  DC.20S(ra. 

DOD  Clearance  Officer:  Ms.  Peari 
Rasco-Harrison. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from,  Ms. 
Rasco-Harrison  WHS/DIOR,  1215 
Jefferson  Davis  Highway.  Suite  1204. 
Arlington.  Virginia  22202-4302, 
telephone  (202)  746-0933. 
L.  M.'Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

May  10, 1988. 

(FR  Doc.  88-10870  Filed  5-13-88;  8:45  am] 

BnxiNQ  COOC  3t10-01-M 


Office  of  tiie  Secretary 

Contracts;  Reduction  of  Data  Acquired 
From  Contractors 

AGENCY:  Under  Secretary  of  Defense 
(Acquisition),  DOD 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
firmly  committed  to  reducing  the  amount 
of  data  acquired  from  contractors  under 
defense  contracts.  These  data 
requirements  are  imposed  in  confracts 
through  the  citing  of  Data  Item 
Descriptions  (DID's)  in  the  Contract 
Data  Requfrements  List  (CDRL).  We 
suspect  that  there  are  DID's  whicii 
overspecify  requirements,  are 
duplications  of  other  DID's,  or  otherwise 
result  in  an  unnecessary  paperwork 
burden  upon  the  public.  Internal  efforts 
are  being  undertaken  by  DoD  to  reduce 
the  number  of  these  types  of  DID's.  Your 
help  in  specifically  identifying  the  DID's 
which  could  be  elimianted  or  improved 
vfill  be  appreciated.  The  input  resulting 
from  this  request  will  be  used  to  reduce 
the  number  of  DID's  and  thereby  reduce 
the  paperwork  burden  placed  upon  the 
public.  At  this  time  comments  are 
requested  on  DID's  that  faU  into  the 
following  categories  (reference  DoD 
5010.12-L,  Acquisition  Management 
Systems  and  Data  Requirements  Control 
Ust  (AMSDL):  CMAN  (ConfiguraHon 
Management):  DRPR  (Drawing 
Practices):  EDRS  (Engineering  Data 
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Reproduction  Systems);  EGDS 
(Engineering  Data  Systems);  FACR 
(Facility  Construction  Design 
Requirements);  GDRQ  (General  Design 
Requirements);  IPSC  (Information 
ftticessing  Standards  for  Computers); 
MCCR  (Mission  Critical  Computer 
Resources).  Comments  on  other 
categories  of  DID's  will  be  requested  in 
-faiture  Federal  Register  Notices. 

DATE:  Comments  should  be  received  by 
July  15. 1988. 

ADDRESS:  Comments  should  be 
forwarded  to  Mr.  Carl  Berry.  Defense 
Data  Management  Office, 
OASD(P&L)DDMO.  5203  Leesburg  Pike. 
Suite  1401.  Falls  Church.  VA  22041. 

FOR  FURTHER  INFORMATION  CONTACT  A 

copy  of  the  DID's  may  be  obtained  from 
Mr.  Carl  Berry,  Defense  Data 
Management  Office,  5203  Leesburg  Pike. 
Suite  1401.  Falls  Church.  VA  22041. 
telephone  (703)  756-2554. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

May  10, 1988. 

[FR  Doc.  88-10872  Filed  5-13-88;  8:45  am] 

BUXJNO  CODE  M10-01-M 


Department  of  the  Ah-  Force 

USAF  Scientific  Advisory  Board; 
Closed  Meeting 

May  10, 198a 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Integrated 
Avionics  will  meet  on  31  May  and  1  June 
1988,  from  8:00  a.m.  to  5:00  p.m..  at 
Sanders  Associates.  Inc..  Nashua.  NH 
03061. 

The  purpose  of  this  meeting  is  to 
review  the  status  of  technology 
programs  and  full-scale  development 
programs  pertinent  to  the  Air  Force 
research  and  development  efforts  in 
integrated  avionics.  This  meeting  will 
involve  discussions  of  classified  defense 
matters  listed  in  section  552b(c)  of  Title 
5.  United  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
accordingly  will  be  closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at  (202) 
697-4648. 

Patsy  ].  Conner, 

Air  Force  Federal  Register  Liaison  Officer 
[FR  Doc.  88-10857  FUed  5-13-88;  8:45  am] 

enXINQ  CODE  M10-01-M 


USAF  Scientific  Advisory  Board; 
CkwedMeefing 

May  10, 198a 

"Hie  USAF  Scientific  AflvBory  Board 
Ad  Hoc  Committee  on  Integrated 
Avionics  will  meet  on  31  May  and  1  June 
1966,  from  8:00  a.m.  to  5:00  pjn.,  at 
AT&T.  100  South  Jefferson  Road, 
Whippany,  NJ  07981. 

The  purpose  of  this  meeting  is  te 
review  the  status  of  technology 
programs  and  full-scale  develcqiment 
programs  pertinent  to  the  Air  Force 
research  and  development  efforts  in 
integrated  avionics.  This  meeting  will 
involve  discussions  of  classified  defense 
matters  listed  in  section  552b(c)  of  Title 
5,  United  States  Code,  specifically 
subparagraph  (1)  thereof,  cmd 
accordingly  will  be  closed  to  the  pubUc. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at  (202) 
697-4648. 
Patsy  J.  Conner. 

Air  Force  Federal  Register  Liaison  Officer 
[FR  Doc.  88-10858  Filed  5-13-88:  8:45  am] 

MLUNQ  COOE  3S10-01-M 


USAF  Scientific  Advisory  Board; 
Meeting 

May  2, 1988. 

The  USAF  Scientific  Advisory  Board 
Aeronautical  Systems  Division  (ASD) 
Advisory  Group  will  meet  on  8-9  June 
1988,  from  8:00  a.m.  to  5:00  p.m.,  at 
Wright-Patterson  Air  Force  Base,  OH,  in 
Area  B,  Building  14. 

The  purpose  of  this  meeting  is  to 
receive  classified  briefings  and  hold 
classified  discussions  on  ASD  system 
acquisition  programs  and  technology 
efforts.  This  meeting  will  involve 
discussions  of  classified  defense  matters 
listed  in  section  552b(c)  of  Title  5, 
United  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
accordingly  will  be  closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at  (202) 
697-4648. 

Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  86-10859  Filed  5-13-6a  8:45  am] 
BiUJNO  COOE  aS10-01-M 


USAF  Scientific  Advisory  Board; 
Closed  Meeting 

May  2. 198a 

The  USAF  Scientific  Advisory  Board 
Electronic  Systems  Division  (ESD) 
Advisory  Group  will  meet  on  7-8  June 
1988,  from  8:00  a.m.  to  5:00  p.m.,  at 
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Hanscom  Air  Force  Base,  MA,  in  the 
Command  Management  Center,  Building 
1606. 

The  purpose  of  this  meeting  is  to 
receive  classiHed  briefings  and  hold 
classified  discussions  on  ESD 
Intelligence  and  C3/CM  system 
acquisition  programs  and  related  Rome 
Air  Development  Center  technology 
efforts.  This  meeting  will  involve 
discussions  of  classified  defense  matters 
listed  in  section  5^b(c)  of  Title  5, 
United  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
accordingly  wiU  be  closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at  (202) 
e97-464a 


Patsy  |.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  88-10660  Filed  5-13-88;  8:45  am] 

etUMG  COOC  MIO-01-lt 


USAF  Sdentmc  Advisory  Board; 
Closed  Meetings 

May  10, 198a 

The  USAF  Scientific  Advisory  Board 
AD  Hoc  Committee  on  Requirements  for 
Hypersonic  Test  Facilities  will  meet  on  8 
June  1988.  from  8:00  a.m.  to  5KX)  p.m..  at 
Marquadt,  Van  Nuys,  CA;  on  9  June 
1988,  from  8:00  a.m.  to  5:00  p.m.,  at  the 
Aerojet  Co.,  Sacramento,  CA;  and  on  10 
lune  1988,  from  8:00  a.m.  to  5K)0  p.m.,  at 
the  NASA  Ames  Research  Center, 
Moffett,  CA. 

The  purpose  of  the  meeting  at 
Marquadt  and  Aerojet  Co.  is  to  tour 
their  hypersonic  test  facilities  and 
obtain  information  on  future  hypersonic 
facility  upgrades/modifications  and 
proposals.  The  purpose  of  the  meeting  at 
Ames  Research  Center  is  to  tour  their 
hypersonic  test  facilities,  obtain 
information  on  future  NASA  hypersonic 
applications,  and  obtain  information  on 
future  hypersonic  test  facility  upgrades/ 
modifications  and  proposals.  This 
meeting  will  involve  discussions  of 
classified  defense  matters  listed  in 
section  552b(c)  of  Title  5,  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  public.  I 

For  further  information,  contact  the 
Scientiflc  Advisory  Board  Secretariat  at  (202) 
807-4648. 


Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc  88-10861  FUed  5-13-88;  8:45  am] 
BNJJNQ  COOC  M10-«1-M 


Department  of  ttie  Navy 

Privaqr  Act  of  1974;  Amended  Record 
System 

agency:  Department  of  the  Navy,  DOD. 

ACTION:  Notice  of  an  amended  system  of 
records  subject  to  the  Privacy  Act. 

SUMNURV:  The  Department  of  Uie  Navy 
is  amending  a  system  of  records  subject 
to  the  Privacy  Act  of  1974,  as  amended, 
(5  U.S.C.  552a}. 

DATE:  This  proposed  action  will  be 
effective  without  further  notice  June  15, 
1988,  unless  conunents  are  received 
which  would  result  in  a  contrary 
determination. 

ADDRESS:  Send  any  comments  to  Mrs. 
Owen  Aitken,  Head,  PA/FOIA  Branch, 
Office  of  the  Chief  of  Naval  Operations 
(OP-09B30),  Department  of  the  Navy, 
The  Pentagon,  Washington,  DC  20350- 
2000,  telephone:  202-697-1459,  autovon: 
227-1459. 

SUPPtEMENTARY  INFORMATION:  The 

Department  of  the  Navy  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974  have  been  published  in  the 
Federal  Reguter  as  follows: 

FR  Doc  88-8485  (51  FR  12908)  April  16, 1986 
FR  Doc  86-10763  (51  FR  18086)  May  16, 1986 

(Compilation) 
FR  Doc  86-12448  (51  FR  19884)  June  3, 1986 
FR  Doc  86-19207  (51  FR  30377)  August  26. 

1986 
FR  Doc  86-19208  (51  FR  30393)  August  26, 

1988 
FR  Doc  86-28835  (51  FR  45931)  December  23, 

1986 
FR  Doc  87-1144  (52  FR  2147)  January  20, 1987 
FR  Doc  87-1145  (52  FR  2149)  January  20. 1987 
FR  Doc  87-5783  (52  FR  8500)  March  18, 1987 
FR  Doc  87-9686  (52  FR  15530)  April  29, 1987 
FR  Doc  87-13560  (52  FR  22671)  June  15. 1987 
FR  Doc  87-27707  (52  FR  45846)  December  2, 

1987 

The  specific  changes  to  the  record 
system  being  amended  is  set  forth  below 
followed  by  the  system  notice,  as 
amended,  published  in  its  entirety.  The 
proposed  amendment  does  not  fall 
within  the  purview  of  the  provision  of  5 
U.S.C.  552a(o],  which  requires  the 
submission  of  a  new  or  altered  system 
report. 
L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

May  10, 198a 

N06320-1 

System  name: 

Uncollectible  Accounts  (51  FR  18190. 
May  16, 1986). 


Changes: 

System  name: 

Delete  the  entire  entry  and  substitute 
with  the  following:  "Health  Care 
Accounts  and  Insurance  Information" 

Categories  of  individuals  covered  by  the 
system: 

In  line  one,  after  the  word 
"individual,"  delete  the  phrase:  "*  *  * 
inciuring  indebtedness  to  the  United 
States  by*  *  *" 

Categories  of  records  in  the  system: 

In  line  5.  delete  the  phrase:  "*  *  * 
insurance  company  *  *  *"  and 
substitute  with:  "*  *  *  patient's 
insurance  information  *  *  *" 

Authority  for  Maintenance  of  the 
System: 

In  line  three,  delete  the  phrase:  "*  *  * 

10  use  107ft-179 and  substitute 

with  the  following: 10USC1078- 

79  and  1095*  *  *" 

At  the  end  of  the  entry,  add:  "*  *  * 
and  EO.  9397." 

Purpose: 

In  line  11,  after  the  word:  "*  *  * 
suspended  *  *  *"  add  the  following 
phrase:  "*  *  *  to  determine  amounts 
owed  by  third  party  health  insurers 


*  *  *•• 


Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

Storage: 

Delete  the  entry  and  substitute  with 
the  following:  "Automated  records 
stored  on  disc,  tape,  punched  cards,  and 
machine  listings.  Manual  records  stored 
on  index  cards  (3"  x  5")  in  card  files  and 
in  file  folders  and  reading  files. 

Safeguards: 

In  line  five,  delete  the  word:  "*  *  • 
only 

Notification  procedure: 

In  line  two,  add  the  following:  "*  *  * 
and  Commanding  Officers  of  Medical 
Treatment  Facilities  under  the 
Command  of  the  Commander,  Naval 
Medical  Command." 

In  lines  four  and  five,  delete  the  word: 
"*  *  'debtor*  *  *"  and  substitute 
with:  "*  *  *  patient  and  sponsor  *  *  *" 

NO6320-1 

SYSTEM  NAMK 

Health  Care  Accounts  and  Insurance 
Information. 
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SYSTEM  LOCATKMK 

Primary  System— Commander,  Naval 
Medical  Command,  Navy  Department, 
Washington,  DC  20372-5120. 
Decentralized  Segments — Naval 
Hospitals  and  Medical  Clinics  which 
provide  services  or  perform  work  giving 
rise  to  such  accounts  receivable.  (See 
directory  of  Department  of  the  Navy 
Mailing  Addresses). 

cateoories  of  inuviduals  covered  by  the 
system: 

Any  individual  receiving  health  care 
treatment  or  examination  services 
funded  by  the  Navy  Medical 
Department.  Coverage  also  includes 
sponsors  and  other  persons  responsible 
for  the  debts  of  such  persons. 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

:  Individual's  name  and  SSN,  sponsor's 
SSN,  if  applicable,  paygrade,  branch  of 
service  of  service,  duty  station  address, 
account  number,  activity  performing 
service,  patient's  insurance  information, 
civilian  employer,  patient  category,  time 
and  dates  of  service,  units  of  service, 
physicians'  and  hospitals'  statements  of 
service  a  total  charges  for  treatment 
including  interest,  administrative  and 
penalty  charges,  payment  receipts, 
admission  documents,  correspondence 
relating  to  collection  attempts  to 
ascertain  eligibility  status,  patient 
category,  and  third  party  insurer 
liability,  records  of  payment  received 
and  outstanding  balances,  letter  reports 
of  uncollectible  accounts  receivable, 
records  suspending  or  terminating 
collection  action  or  effecting 
compromise  settlement  agreements,  and 
requests  for  recovery  of  CHAMPUS 
funds  and  substantiating  documents. 

authorfty  for  manitcnance  of  the 
system: 

31  use  191-195.  227,  and  952  (also 
known  as  the  Federal  Claims  Collection 
Act  of  1966);  10  USC  1078-79  and  1095; 
37  USC  702,  705,  and  1007;  and  E.O.  9397. 

PURPOSE(S): 

To  identify  and  facilitate  payment  of 
amounts  owed  the  U.S.  Users  of  the 
information  include  Naval  Medical 
Command  personnel  who  are  directly 
involved  in  processing  payments  or 
billings  of  patient  accounts.  The 
information  is  used  to  determine 
amounts  owed,  methods  to  be  employed 
to  effect  recovery,  whether  or  not  the 
claim  can  be  compromised  or  collection 
action  thereon  terminated  or  suspended, 
to  determine  amounts  owed  by  third 
party  health  insurers,  and  to  collect 
charges  for  utility  bills  and  other 
miscellaneous  items.  File  may  be 
forwarded  to  the  Naval  Investigative 
Service  for  investigation  or  to  any 


component  of  DOD,  as  needed,  in  the 
performance  of  their  duties  related  to 
same. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  Ml 
THE  SYSTEM.  INCLUOWIO  CATEGORIES  OF 
USERS  AND  THE  PURPOSCS  OF  SUCH  USES: 


The  Blanket  Routine  Uses  that  appear 
at  the  beginning  of  the  Department  of 
the  Navy's  compilation  apply  to  this 
system. 

DISCtOSURE  OF  CONSUMER  REPORTINQ 
AGENCIES: 

Disclosure  may  be  made  from  this 
system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(fl)  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)). 

POUCIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  records  stored  on  disc, 
tape,  punched  cards,  and  machine 
listings.  Manual  records  stored  on  index 
cards  (3"  x  5")  in  card  files  and  in  file 
folders  and  reading  files. 

retrievabiuty: 

Automated  records  are  retrieved  by 
either  a  query  or  a  request  for  a 
standard  report.  Data  may  be  indexed 
by  any  data  element  although  the 
prinxary  search  keys  are  name  and  SSN. 
Paper  records  are  filed  alphabetically  by 
last  name  of  debtor. 

SAFEGUARDS: 

Access  to  the  automated  system 
requires  user  account  number  and 
password  sign  on.  Access  to  the  paper     . 
records  and/or  terminals  are  limited  to 
authorized  personnel  that  are  properly 
screened  and  trained.  Office  space 
where  records  and/or  terminals  are 
located  is  locked  after  official  woriung 
hours. 

RETENTION  AND  INSPOSAU 

Records  are  retained  in  active  file 
until  collection  action  has  been 
completed,  compromised,  suspended,  or 
terminated.  They  are  held  in  inactive  file 
imtil  statute  of  limitations  has  run  and 
then  destroyed. 

SYSTEM  MANAaER(8)  AND  ADDRESS: 

Commander,  Naval  Medical 
Command,  Navy  Department, 
Washington,  DC  20372-5120  and 
Commanding  Officers  of  Medical 
Treatment  Facilities  under  the 
Command  of  the  Commander,  Naval 
Medical  Command. 


NOTIFICATION  procedure: 

Information  may  be  obtained  from  the 
Commander,  Naval  Medical  Command 
and  Commanding  Officers  of  Medical 
Treatment  Facilities  under  the 
Command  of  the  Commander,  Naval 
Medical  Command.  Requests  should 
provide  the  full  name  of  the  patient  and 
sponsor,  the  military  or  dependency 
status  of  the  patient  and  sponsor,  and 
the  location  and  approximate  dates  of 
treatment  or  examination.  Driver's 
license  and/or  military  ID  card  will  be 
considered  adequate  proof  of  identity. 

RECORD  ACCESS  PROCEDURES: 

The  agency's  rules  for  access  to 
records  may  be  obtained  from  the 
systems  manager. 

CONTESTING  RECORD  PROCEDURES: 

The  agency's  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  systems  manager. 

RECORD  SOURCE  CATEGORIES: 

Automated  patient  administration 
system  records  produced  at  Medical 
Treatment  Facilities  include  but  are  not 
limited  to  Inpatient  Admission/ 
Disposition  Records,  NAVMEDCOM 
6300/5;  Report  of  Treatment  Furnished 
Pay  Patients-Hospitalization/Outpatient 
Treatment  Furnished,  DOD  7/7A,  Part 
A/B.  Other  record  source  categories  are: 
OCHAMPUS,  Denver;  U.S.  Postal 
Service;  Military  Locator  Service;  State 
Departments  of  Motor  Vehicles;  any 
component  of  the  DOD;  the  Department 
of  Justice,  the  General  Accounting 
Office,  retail  credit  associations, 
financial  institutions,  current  or  previous 
employers,  educational  institutions, 
trade  associations,  automated  system 
interfaces,  local  law  enforcement 
agencies,  the  Department  of  Health  and 
Human  Services,  the  Internal  Revenue 
Service,  and  the  Office  of  Personnel 
Management 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  88-10671  Filed  &-13-88:  8:45  am] 
aauNG  CODE  Mia-oi-M 


DEPARTMENT  OF  EDUCATION 

Proposed  information  Collection 
Requests 

AQENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  Information 
Technology  Services,  invites  comments 


BEST  COPY  AVAILABLE 
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on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  June  15, 
1988. 

AOOitESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  ]im  Houser,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  ]ackson 
Place.  NW.,  Room  3208.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Margaret  B.  Webster, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC     j 
20202.  I 

FOR  FUfrrHER  MFOfUiiATION  CONTACT: 

Margaret  B.  Webster  (202)  732-3915. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
coUection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Information  Technology 
Services,  pubUshes  this  notice 
containing  proposed  information        | 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection,        i 
grouped  by  office,  contains  the  ' 

following:  (1)  Type  of  review  requested. 
e.g.,  new,  revision,  extension,  existing  or 
reinstatement;  (2)  title:  (3)  frequency  of 
collection;  (4)  the  affected  public;  (5) 
reporting  burden;  and/or  (6) 
recordkeeping  burden;  and  (7)  abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  sepcified  above. 

Dated:  May  11. 1968 
CarkM  U.  Rics, 

Director  for  Information  Technology  Services. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension. 
Title:  Case  Service  Report. 
Frequency:  Annually. 
Affected  Public:  State  or  local 
governments. 


Reporting  Burden:  Responses:  83. 

Burden  Hours:  3464. 

Recordkeeping: 

Recordkeeper  0. 

Burden  Hours:  0. 

Abstract-  State  Vocational 
Rehabilitative  agencies  report  client  and 
program  data.  The  Department  uses  the 
information  to  assess  the 
accomplishments  of  program  goals  and 
objectives,  and  to  prepare  the  Annual 
Report  to  Congress. 

[FR  Doc.  88-10922  Filed  5-13-88: 8:45  am] 

MLUNO  COOC  4000- 1-M 


DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award;  University 
of  CaHfomla 

AQENCV:  Department  of  Energy. 
action:  Notice  of  restriction  of 
eligibility  for  grant  award. 

summary:  In  accordance  with  10  CFR 
600.7(b)  eligibility  for  award  of  a  grant 
resulting  from  (PR  No.  01-88PE79038.001) 
will  be  restricted  to  the  Regents  of  the 
University  of  California.  DOE  is 
conducting  negotiations  with  the 
Regents  of  the  University  of  California 
to  support  a  transportation  fuels 
conference.  These  negotiations  are 
expected  to  result  in  die  issuance  of 
Grant  No.  DE-FGO1-88PE79038  in 
which  DOE  will  provide  $5000  of  the 
total  estimated  cost  of  $25,000,  for  the 
performance  period  of  twelve  months 
estimated  to  begin  May  23, 1988. 

Project  Scope:  The  grant  will  provide 
assistance  for  one  conference  entitled, 
'Transportation  Fuels  in  the  1990'8  and 
Beyond,"  to  bring  together  researchers, 
policymakers,  analysts  and  experts  in 
the  field  to  focus  attention  and  research 
on  the  non-petroleum  fuels  transition. 
Questions  such  as:  How  do  we  get  from 
a  state  of  complete  dependence  on 
petroleum  transportation  fuels,  to  some 
future  state,  where  one  or  more  clean 
fuels  are  viable  and  accepted  fuels  will 
be  discussed?  The  emphasis  will  be  on 
the  pubhc  policy  development  and  other 
decisionmaking  by  federal,  state  and 
local  government. 

The  proposed  grantee,  the  University 
of  California  and  the  conference 
organizer.  Professor  Sperling,  are    . 
uniquely  qualified  to  organize  and 
conduct  this  conference.  While  other 
firms  have  expertise  in  technical  aspects 
of  alternative  fuels,  in  an  attempt  to 
bring  together  policymakers,  this 
conference  will  examine  the 
comparative  economic  and  market 
benefits  including  market  development 
issues  in  an  international  context. 


FOR  FURTHER  INFORMATION  CONTACT 

Stanley  T.  Colt.  Office  of  Procurement 
Operations,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585,  (202)  586- 
5645. 

Issued  at  Washington.  DC.  on  May  10. 1988. 
Tboous  S.  Kaefe. 

Contract  Operations  Division  "B",  Office  of 
Procurement  Operations. 
[FR  Doc.  88-10846  FUed  5-13-88: 8:45  am) 
MUJNa  COM  MS0-tt1-M 


Office  Of  Energy  Research 

Magnetic  Fusion  Advisory  Committee; 
Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-'463.  86  Stat.  770),  notice  is  hereby  ' 
given  of  the  following  meeting: 

Name:  Magnetic  Fusion  Advisory 
Committee. 

Date  and  Time:  Wednesday  and 
Thursday,  June  1  and  2, 1988, 8:30  a.m.- 
5:00  p.m.,  Friday,  June  3, 1988,  8:30  a.m.- 
12:00  p.m. 

Location:  University  of  Wisconsin, 
Wisconsin  Center  Auditorium,  702 
Langdon  Street.  Madison,  Wisconsin. 

Contact-  James  M.  Turner,  Office  of 
Fusion  Energy,  Office  of  Energy 
Research.  ER-51,  U.S.  Department  of 
Energy,  Mail  Stop  J-204,  Washington, 
DC  20545,  Phone:  (301)  353-4941. 

Purpose  of  the  Committee:  To  provide 
advice  to  the  Secretary  of  Energy  on  the 
Department's  Magnetic  Fusion  Energy 
Program,  including  periodic  reviews  of 
elements  of  the  program  and 
recommendations  of  changes  based  on 
scientific  and  technological  advances  or 
other  factors:  advice  on  long-range 
plans,  priorities,  and  strategies  to 
demonstrate  the  scientific  and 
engineering  feasibility  of  fusion;  advice 
on  recommended  appropriate  levels  of 
funding  to  develop  those  strategies  and 
to  help  maintain  appropriate  balance 
between  competing  elements  of  the 
program. 

Public  Participation:  The"  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  James  M.  Turner  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  five 
days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Committee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 


Minutes:  Available  for  public  review 
and  copying  approximately  30  days 
following  the  meeting  at  the  Public 
Beading  Room,  Room  1E190,  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington,  DC,  between  9:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays^ 

Issued  at  Washington,  DC,  on  May  10. 1988. 
J.  Robert  Franklin. 

Deputy  Advisory  Committee,  Management 
Officer 

MFAC  Agenda  Outline 
June  1. 1988 

1.  8:30  a.m.  Welcome. 

2.  Recent  Fusion  Program  Events— J. 
Clarke. 

3.  Report  of  Panel  18  (Environment, 
Safety  and  Economics)— P.  Staudhamer. 

4.  MFAC  Discussion  of  Panel  18 
Report 

LUNCH  (12:30  p.m.) 

5.  MFAC  Summer  Study— F.  Ribe,  J. 
Clarke. 

6.  Wisconsin  Fusion  Program — J. 
Gallen,  N.  Hershkowitz,  G.  Kulcinski,  S. 
Prager,  and  J.  Shohet. 

7.  Public  Conunents. 

8.  Tour  of  Phaedrus  and  Stellarator 
Labs. 

9.  Dedication  of  the  Madison 
Symmetric  Torus  (MST)  Facility, 
Chamberlain  Hall,  Room  1233. 

(Adjourn) 
MFAC  2nd  Day 

June  2, 1988 

1. 8:30  a.m.  Report  of  Panel  20  (Long- 
Range  Technology  Development) — C. 
Baker. 

2.  MFAC  Discussion. 

3.  MFAC  Findings  on  Panel  18. 

4.  New  Charge  to  Panel  21— F.  Ribe. 
LUNCH  (12:30  p.m.) 

5.  Tokamak  Fusion  Test  Reactor 
(TFTR)  Status— D.  Meade. 

6.  Compact  Ignition  Tokamak  (GIT) 
Update — H.  Furth,  B.  Montgomery,  and 
R.  Parker. 

7.  MFAC  Discussion  Panel  20  Report. 

8.  Public  Comments. 
(Adjourn) 

MFAC  3rd  Day 

June  3, 1988 

1. 8:30  a.m.  Further  Discussion  of 
MFAC  Summer  Study. 
■  2.  MFAC  Findings  on  Panel  20. 

3.  Public  Comments. 
(Adjourn  12:00  p.m.) 
[FR  Doc.  88-10909  Filed  5-13-88:  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

IDockel  No*.  ER8S-383-000,  et  aL] 

Duke  Power  Co^  et  al.;  Electric  Rate, 
Small  Power  Production,  and 
Interlocking  Directorate  Filings 

May  11, 198& 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Duke  Power  Company 

(Docket  No.  ER88-383-000] 

Take  notice  that  on  May  6, 1988,  Duke 
Power  Company  (Duke)  tendered  for 
filing  a  Contract  for  Purchases  of 
Economic  Energy  by  Florida  Power  Light 
Company  from  Duke. 

Dijce  requests  an  effective  daie  of 
May  6, 1988.  Duke  requests  waiver  of 
the  Commission's  notice  requirements 
under  §  35.11  of  the  Commission'§ 
Regulations.  If  such  waiver  is  not 
granted,  however,  Duke  requests  an 
effective  date  as  soon  after  May  6, 1988 
as  the  Commission  deems  appropriate. 

Duke  states  that  the  price  of  service 
contemplated  by  the  Contract  is  Duke's 
anticipated  incremental  production  cost 
plus  a  negotiated  adder  that  cannot 
exceed  an  equal  share  of  the  benefits. 

Comment  date:  May  26, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Pacific  Power  4k  Light  Company,  an 
assumed  business  name  of  PadfiCorp 

[Docket  No.  ER88-384-000] 

Take  notice  that  on  May  6, 1988, 
Pacific  Power  &  Light  Company  (Pacific), 
an  assumed  business  name  of 
PacifiCorp,  tendered  for  filing,  in 
accordance  with  section  35  of  the 
Commission's  Regulations,  amendments 
and  revisions  to  its  General  Transfer 
Agreement,  Contract  No.  DE-MS79- 
82BP90049  (Pacific's  Rate  Schedule 
FERC  No.  237),  with  Bonneville  Power 
Administration  (Bonneville). 

The  General  "Transfer  Agreement 
provides  for  reciprocal  transfers  of 
power  and  energy  by  Pacific  or 
Bonneville,  as  the  case  may  be,  for  the 
other  party.  The  amendments  and 
revisions  tendered  for  filing  hereunder 
provide  for  continued  transfer  service 
for  Bonneville's  Emerald  People's  Utility 
District  (EPUD)  load,  establishes  a  new 
point  of  replacement  for  the  Surprise 
Valley  Electrification  Corporation 
(SVEC)  loads,  and  new  service  to 
Pacific's  River  and  Sandpoint  loads. 

Pacific  requests,  pursuant  to  5  35.11  of 
the  Commission's  Regulations,  that  a 
waiver  of  prior  notice  be  granted  and 
that  an  effective  date  of  October  31, 
1985  be  assigned  to  the  revisions 


pertaining  to  SVEC  and  an  effective 
date  of  February  8, 1986  be  assigned  to 
those  i>ertaining  to  EPUD. 

Copies  of  this  filing  have  been 
supplied  to  Bonneville,  EPUC.  and  the 
Oregon  Public  Utilities  Commission. 

Comment  date:  May  26, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Acting  Secretary. 

[FR  Doc  88-10925  Filed  5-13-88;  8:45  am] 
BtLLNM  CODE  Cm-OI-M 


[Docket  No.  CP8S-286-O00] 

Supplement  and  Amendment  to 
Complaint;  Cascade  Natural  Gas  Corp. 
etal. 

May  10, 1988. 

In  the  matter  of:  Cascade  Natural  Gas 
Corporation,  Complainant  v.  Northwest 
Pipeline  Corporation,  Che\Ton  Chemical 
Company,  Llano,  Inc.,  Hadson  Gas 
Systems,  Inc.,  Corpus  Christi  Industrial 
Pipeline  Company,  and  Transco  Energy 
Marketing  Company,  Respondents. 

Take  notice  that  on  April  27, 1988, 
Cascade  Natural  Gas  Corporation 
(Cascade),  P.O.  Box  24464,  Seattle, 
Washington  98124,  filed  a  supplement 
and  amendment  to  the  complaint  filed  in 
the  referenced  docket.  Specifically, 
Cascade  adds  Corpus  Christi  Industrial 
Pipeline  Company  (Corpus  Christi)  and 
Transco  Energy  Marketing  Company 
(Temco)  as  additional  respondents  to 
the  complaint.  Cascade  also  renews  its 
request  for  immediate  issuance  of  a 
restraining  order  directing  Northwest 
Pipeline  Company  and  Chevron 
Chemical  Company  to  cease  and  desist 
from  transportation  of  natural  gas  under 
section  311  of  the  Natural  Gas  Policy 
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Act  pending  a  hearing  and  decision  on 
Cascade's  compiainL 

Any  person  desiring  to  be  beard  vritfa 
respect  to  this  motion  should  fiie  an 
answer,  protest,  or  motion  to  intervene, 
as  appropriate,  within  30  days  after  the 
date  of  this  notice.  The  substitute 
respondents  are  directed  to  answer 
within  the  same  time  period.  Such 
pleading  should  be  directed  to  the 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Cartel  Street 
ME.,  Washington.  DC  20426,  in 
accordance  the  Commission's  Rules  211, 
213,  or  214  (18  CFR  385.211.  385.213  or 
385.214),  as  appropriate.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  persons  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Persons 
who  have  heretofore  filed  a  motion  to 
intervene  need  not  file  again.  Copies  of 
the  motion  are  on  file  with  the 
Commission  and  available  for  public 
inspection. 
LaiiO.CaBMl, 
Acting  Secretary. 
(FR  Doc.  88-10924  Filed  5-13-88;  8:45  aiii] 

BIUJNQ  COOE  (717-01-11 


ENVIRONMENTAL  PROTECTION 
AGENCY 


{PF-4M;  Fm.-3380-9] 

E.I.  Ou  Pont  De  Nemours  ft  Co^  Inc; 
Amended  Pesticide  Tolerance  Petition 


;  Environmental  Protection 
Agency. 
action:  Notice. 


r:  This  notice  announces  the 
filing  of  an  amended  pesticide  petition 
by  EJ.  du  Pont  de  Nemours  &  Co.,  Inc„ 
for  the  combined  residues  of  the 
herbicide  ethyl  2-[4-(6-chloroquinoxalin- 
2-yl  oxy)pbenoxyj  propanoic  acid  in  or 
on  various  commodities.  j 


By  mail,  submit  written  comments  to: 
Information  Services  Section.  Program 
Management  and  Support  Division 
{TS-757C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St,  SW.,  Washington. 
DC  20460. 

In  person,  bring  comments  to:  Rm.  248, 
CM  #2. 1921  Jefferson  Davis  Highway. 
Arlington,  VA  22202. 
Information  submitted  as  a  comment 

concerning  this  notice  may  be  claaned 

confidential  by  marking  any  part  or  all 

of  that  information  as  "Confidential 

Business  Information"  (CBI). 

Information  so  marked  will  not  be 


disclosed  except  in  accardasce  with 
procedures  set  forth  in  40  CFR  Part  2.  A 

copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  tiie  pubUc  record. 
Information  not  marked  coofidential 
may  be  disclosed  pablicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  246  at  the  ad(fa«ss 
givai  above,  fi'om  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  Taylor,  Product  Manager  (PM) 
25,  Registration  CNvision  (TS-TBTC), 
Environmental  Protection  Agency, 
Office  of  Pesticide  Programs.  401 M 
St.  SW.,  Washington.  DC  2046G. 

Office  location  and  telephone  number 
Rm  245,  CM  #2. 1921  Jefferson  Davis 
Hwry.,  Arlington,  VA  22202,  (703)-557- 

laea 

SUPPLEMENTARY  INFORMATKMI:  In  the 
Federal  Register  of  August  21, 1985  (50 
FR  33840).  EPA  issued  pesticide  petition 
(I?)  5F3252  by  EJ.  Du  Pont  de  Nemours 
&  Co.,  Inc..  Agricultural  Chemicals 
Department  Burley  Mill  Plaza. 
Wihnington.  DE  19898.  proposing  to 
amend  40  CFR  Part  180  by  esUbtis^ing 
tolerances  for  residues  of  the  herbicide 
ethyl  2-l4-(6-chloroquinoxalin-2-yl  oxy) 
phenoxy]  propanoic  acid  in  or  on  the 
commodities  cotton  and  soybeans  at 
0.05  ppm.  Du  Pont  has  amended  its 
petition  as  follows: 

It  is  proposed  that  a  tolerance  be 
established  for  the  combined  residues  of 
quizalofop(2-(4-(6-chloroquinoxalin-2- 
yl)phenoxy]propanoic  acid)  and 
quizalofop  ethyl  (ethyl-2-(4-(6- 
chloroquinoxalin-2-yl  oxy)pbenoxy] 
propanoate).  all  expressed  as  quizalofop 
ethyl  as  follows: 


Conwnodity 


Soybeans.. 


Parts  per 
(pp»n) 


0.05 


It  is  proposed  that  tolerance  be 
established  for  the  combined  residues  of 
quizalofop  (2-{4-[6-chloroquinoxalin-2-yl 
oxy)phenoxy]  propanoic  acid). 
quizalofop-eUiyl  (ethyl  2-[4-(e- 
chloroquinoxaIin-2-yl  Qxy)phenoxy 
propanoate),  and  quizalofop  methyl 
(methyl-2-[4-(6-chloroquinoxalin-2-yl 
oxy)phenoxy]propanoate),  all  expressed 
as  quizalofop  ethyl  as  follows: 


ComnodNiM 


CaUe,! 
Cattle,  mbyp  — 

Eggs 

Goals.  M 

Goats,  meat 

Goats,  mbyp.... 

Hogs,  tat 

Hogs,  meat 

Hogs,  mbyp — 

Hones,  fat 

Horses,  meat... 
Horses,  mbyp.. 

Milk 

Milk,  fat 

Poultry,  fat 

Poultry,  meat.. 
Poultry.  mt>yp. 

Stiaep.  fat 

Sbeep,  meat... 
Sbeap,  mbyp- 


Parts  per 


«L05 
.02 
.05 
.02 
.05 
.02 
.05 
.05 
.02 
.05 
.05 
.02 
JOS 
.01 
.05 
.05 
.02 
.05 
.05 
.02 
.05 


Aufterity:  21  U.S.C.  346a. 

Dated:  May  11, 1988. 
Edwin  F.  Tuisworth, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 
[FR  Doc  88-10893  Filed  S-13-8B;  8:45  cm] 


[OPTS-400014;  FRL-3380-S] 

Toxic  and  Hazardous  Substances 
Control;  Computer  Based  Systems 
Inc;  Acceee  to  Trade  Secret 
Information 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


:  Q>A  has  authorized 
Computer  Based  Systems,  Incorporated 
of  Fairfax,  VA  for  access  to  information 
which  has  been  submitted  to  E3PA  under 
sections  303,  311,  312,  and  313  of  the 
Emergency  Preparedness  and 
Community  Right-to-Know  Act  of  1986, 
also  known  as  Title  HI.  Some  of  the 
information  may  be  claimed  or 
determined  to  be  trade  secret 
information. 

date:  Access  to  the  trade  secret 
information  submitted  to  EPA  will  occur 
no  sooner  dian  May  31, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Steve  Newburg-Rinn,  Acting  Chief, 
Public  Data  Branch  (TS-793). 
Information  Management  Division. 
Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  Rm. 
NE-G008, 401  M  Street  SW., 
Washington.  DC  2046a  (202-382-3758). 
SUPPLEMENTARY  INFOMMTION:  Under 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
industry  must  report  information  on  the 
presence,  use,  production,  and 
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manufacture  of  certain  chemicals  to 
EPA. 

Under  contract  number  86D80013, 
Computer  Based  Systems,  Incorporated, 
2750  Prospegty  Avenue,  Suite  300, 
Fairfax,  VA  22031.  will  assist  the  Office 
of  Toxic  Substances,  Information 
Management  Division  in  receiving  and 
processing  the  information  submitted  by 
industry  in  response  to  the  requirements 
of  sections  303,  311,  312,  and  313  of 
SARA.  Specifically,  Computer  Based 
Systems,  Incorporated  will  establish  and 
maintain  a  facility,  called  the  Title  III 
Reporting  Center,  for  this  purpose,  and 
vnll  receive,  process,  archive,  store,  and 
retrieve  the  information. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  Computer 
Based  Systems,  Incorporated  will 
require  access  to  trade  secret 
information  under  SARA  to  perform 
successfully  the  implementation  and 
operation  of  the  Title  III  Reporting 
Center.  For  example;  Computer  Based 
Systems,  Incorporated  personnel  will  be 
given  access  to  SARA  sections  303. 311. 
312,  and  313  submissions  and  related 
doctmients.  Some  of  the  information 
may  be  claimed  or  may  be  determined 
to  be  trade  secret.  Personnel  will  be 
required  to  sign  non-disclosure 
agreements  and  will  be  briefed  on 
appropriate  security  procedures. 

EPA  is  issuing  this  notice  to  inform  all 
submitters  of  information  under  sections 
303,  311,  312,  and  313  of  SARA  that  EPA 
may  provide  Computer  Based  Systems, 
Incorporated  access  to  these  trade 
secret  materials  son  a  need-to-know 
basis.  All  access  to  SARA  trade  secret 
information  under  this  contract  will  take 
place  at  the  Title  ID  Reporting  Center. 
Upon  termination  of  their  contract,  or 
prior  to  termination  of  their  contract  at 
EPA's  request.  Computer  Based 
Systems,  Incorporated  will  return  all 
materials  to  EPA. 

Clearance  to  access  to  SARA  trade 
secret  information  imder  this  contract  is 
.scheduled  to  expire  on  September  30, 
1992. 

Dated:  May  3, 1988. 
Charles  L  Elkins. 

Director,  Office  of  Toxic  Substances. 
[FR  Doc  88-10878  Filed  5-13-88: 8:45  am] 

BHJJNO  COOC  WSO-SO-H 


[FRL-3380-3] 

Clean  Water  Act  Class  it;  Proposed 
Administrath^e  Penalty  Assessment 
and  Opportunity  to  Comment  for  the 
City  of  Carthage,  MO 

agency:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice  of  proposed 
administrative  penalty  assessment  and 
opportunity  to  comment  for  the  City  of 
Carthage.  Missouri. 

SUMMARY:  EPA  is  providing  notice  of  a 
proposed  administrative  penalty 
assessment  for  alleged  violations  of  the 
Clean  Water  Act.  EPA  is  also  providing 
notice  of  opportimity  to  comment  on  the 
proposed  assessment. 

Under  33  U.S.C.  1319(g).  EPA  is 
authorized  to  issue  orders  assessing 
civil  penalties  for  various  violations  of 
the  Act 

EPA  may  issue  such  orders  after  the 
commencement  of  either  a  Class  I  or 
Class  II  penalty  proceeding.  EPA 
provides  public  notice  of  the  proposed 
assessment  pursuant  to  33  U.S.C. 
1319(g)(4)(a). 

Class  II  proceedings  are  conducted 
under  EPA's  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  tiie 
Revocation  and  Suspension  of  Permits. 
40  CFR  Part  22.  The  procedures  by 
which  the  public  may  submit  written 
comments  on  a  proposed  Class  II  order 
or  participate  in  a  Class  II  proceeding, 
and  the  procedures  by  which  a 
respondent  may  request  a  hearing,  are 
set  forth  in  the  Consolidated  Rules.  The 
deadline  for  submitting  public  comment 
on  a  proposed  Class  II  order  is  tllirty 
days  after  issuance  of  this  public  notice. 

On  May  4, 1988.  EPA  conmienced  the 
following  Class  II  proceeding  for  the 
assessment  of  penalties:  In  the  Matter  of 
the  City  of  Carthage,  Missouri;  EPA 
Docket  No.  VII 86-W-0004. 

The  proceeding  was  commenced  by 
filling  an  Administrative  Complaint  with 
the  Regional  Hearing  Clerk,  U.S. 
Environmental  Protection  Agency, 
Region  VII.  726  Minnesota  Avenue, 
Kansas  City,  Kansas  66101,  (913)  236- 
2811.  The  Complaint  proposes  a  penalty 
of  $10,000  per  day  of  violation  not  to 
exceed  a  maximum  of  $125,000,  for 
discharging  pollutants  into  the  Spring 
River  in  violation  of  the  effluent 
limitations  in  the  city's  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit  and  for  failing  to 
implement  and  enforce  a  program  to 
require  industrial  dischargers  to  the 
city's  sewers  to  pretreat  their 
wastewaters,  also  in  violation  of  the 
city's  NPDES  permit 
FOR  FURTHER  INFORMATION:  Persons 
wishing  to  receive  a  copy  of  EPA's 
Consolidated  Rules,  review  the 
Complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  the 
proposed  penalty  assessment  or 
otherwise  participate  in  the  proceeding 
should  contact  the  Regional  Hearing 
Clerk  identified  above. 


The  administrative  record  for  the 
proceeding  is  located  in  the  EPA 
Regional  Office  at  the  address  stated 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  hours.  All  information 
submitted  by  the  respondent  is  available 
as  part  of  the  administrative  record, 
subject  to  provisions  of  law  restricting 
pubUc  disclosure  of  confidential 
information.  In  order  to  provide 
opportunity  for  public  comment,  EPA 
will  issue  no  final  order  assessing  a 
penalty  in  this  proceeding  for  thirty 
days. 

Date:  May  4. 1988. 
Mortis  Kay, 

Regional  Administrator. 
(FR  Doc.  88-10676  Filed  5-13-88: 8:45  am] 

WLUNQ  CODE  SSSO-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSIONS 

[PR  Dockat  No.  88-214] 

Summary  of  Order  to  Show  Cause, 
Suspension  Order  and  Deslgnatfon 
Order;  Nomar  Vizcarrondo,  et  al. 

Released  April  29. 198a 

The  Federal  Communications 
Commission  has  released  an  Order  to 
Show  Cause,  Suspension  Order  and 
Designation  Order  designating  the 
application  of  Nomar  Vizcarrondo  to 
renew  amateur  station  license  NP4H 
and  his  Amateur  Extra  Class  operator 
license  for  hearing.  In  the  same  Order 
the  Commission  initiated  hcense 
revocation  and  suspension  proceedings 
against  Vizcarrondo  and  10  other 
amateur  service  licensees.  Federal 
Register  publication  of  a  summary  of 
this  document  is  required  for  the  issues 
that  relate  to  Nomar  Vizcarrondo's 
application  to  renew  amateur  station 
license  NP4H  and  his  Amateur  Extra 
Class  radio  operator  license.  The  issues 
in  this  proceeding  that  pertain  to  Nomar 
Vizcarrondo  are  to  determine:  Whether 
he  assisted  others  in  obtaining  amateur 
service  licenses  by  fraudulent  means,  in 
willful  and/or  repeated  violation  of 
S  97.33  and/or  97.129  of  the 
Commission's  Rules,  47  CFR  97.33  and 
97.129;  whether  he  misrepresented 
material  facts  to  the  Commission; 
whether  he  is  quaUfied  to  remain  an 
amateur  radio  station  Ucensee;  whether 
the  suspension  of  his  amateur  operator 
license  should  be  affirmed,  modified  or 
dismissed;  and  whether  granting  his 
application  would  serve  the  public 
interest  convenience  and  necessity. 

The  Order  also  specifies  issues 
pertaining  to  the  10  other  amateur 
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service  licensees  involved  in  the 
proceeding.  Folbwing  is  a  hst  of  those 
licensees  and  their  amateur  station  call 
signs:  Carlos  M.  Colon  (WP4U).  Ramon 
R.  Santos  Vazquez  (KP4FW),  Ellie  I. 
Rivera  De  fesus  {KP4ICB).  Belinda  Rivera 
{WP4F0G).  Iris  Y.  Rivera  (WP4FCHn. 
Ramon  Vizcarrondo  (NP4ZM),  Margie 
Vizcarrondo  {WP4GAW),  Iris  C.  Lopez 
(NP4ZM).  Richard  Zambrana  (KP4IN) 
and  Joaquin  Hernandez  (NIHE].  These 
licensees  have  been  individually 
notified  of  their  reply  deadlines.  | 

Petitions  to  Intervene  must  be  filed      I 
v;ithin  30  days  of  pubUcation  in  the 
r  aderal  Register  in  accordance  with  the 
specific  provisions  of  47  CFR  1.223[b] 
and  the  general  provisions  of  47  CFR    i 
Part  1.  I 

A  copy  of  the  complete  Order  to  Show 
Cause,  Suspension  Order  and 
Designation  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
Inc..  2100  M  Street  NW.,  Washington. 
DC  20037  (Telephone  No.  (202)  857- 
3800). 

Federal  Commuaications  Comraisftion. 
Robert  H.  McNaBara. 
Chief.  Special  Services  Drrisian. 
[FR  Doc  88-iae4S  Filed  5-13-48;  8:45  an] 
isns-svn 


FEOERAI.  MARfTiHE  COMMISStON 
Agreement(»)  FMed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  fte 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  eadi  agreement  at  Ae 
Washington.  DC  Office  of  the  Federal 
Maritirae  Commission,  1100  L  Street 
NW..  Roon  10325.  Interested  parties 
may  sabmit  oonnients  on  eadi 
agieeiaeut  to  the  Secretary,  Federal 
Maritime  Coraiiission.  Washington.  DC 
20573.  widini  10  days  after  the  date  of 
the  Federal  Register  in  winch  this  notice 
appears.  The  reqairements  for 
comments  are  found  in  {  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persom  sboold  consult  tUs 
seotion  befote  comraanicating  with  die 
CooimissiOD  regarding  a  pen^Hng 
agreement. 

Agreement  No.:  224-002480-004. 

Title:  Port  of  Oakland  Supplemental 
Agreement 


Parties: 

Port  of  Oakland  (the  Port) 
American  President  lines.  Ltd.  (APL) 

Synopsis:  The  proposed  agreement 
sets  forth  amendments  to  Agreements 
Nos.  224-002460,  224-002606  and/or  224- 
003038  relating  to  Uw  division  of 
secondary  use  revenues  in  certain 
instances  and  the  Port's  option  to 
purchase  assignee's  container  cranes  on 
the  premises. 

Agreement  No.:  224-002758-005. 

Title:  Port  of  Oakland  Termmal 
Agreement. 

Parties: 

City  of  Oakland 

American  President  Lines,  Ltd.  (APL] 

Synopsis:  The  agreement  amends  the 
basic  agreement  to  provide  fw  the 
division  of  secondaiy  use  revenues  of 
40%  to  Um  Port  and  60%  to  APL  in 
certain  instances  of  long  tenn  committed 
secondary  users  obtained  by  APL  It 
also  provides  for  the  nxxithly  payment 
of  maximum  guaranteed  compensation 
in  equal  monthly  installments  of 
$153,750i)a 

Agreement  Noj  224-003038-002. 

Title:  Port  of  Oakland  Tenninal 
Agreement. 

Parties: 

Port  of  Oakland 

American  President  Lines,  Ltd.  (APLJ 

Synopsis:  The  agreement  amends  the 
basic  agreement  to  provide  for  the 
division  of  secondary  use  revenues  of 
40%  to  the  Port  and  60%  to  APL  in 
certain  instances  of  long  tenn  committed 
secondary  users  obtained  by  APL. 

By  Order  of  the  Federal  MaritiBie 
Commission. 

loaeph  C  PoUdng. 
Secretary. 

Dated:  May  10. 198& 
PPR  Doc  88-10827  Piled  5-t3-n;  IMS  «n] 


Agre«mwil(s)  fHed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  4greement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  a^eement  at  the 
Washuogton.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  tx)mments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573.  within  10  days  after  die  date  of 
the  Federal  Register  in  which  this  notice 
appears.  Hie  requirements  for 


comments  are  found  in  §  572.003  of  Title 
46  of  the  Code  of  Federal  Regulatioiu. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Comnission  regarding  a  pendUng 
agreement. 

Agreement  No.:  203-011193. 
Title:  Conbulk  Carriers  Discussion 
Agreement 
Parties: 

Star  Shipping  A/S 
Westwood  Shipping  Lines 
Gearbulk  Ltd.  dba  Gearbulk  Container 
Services 

Synopsis:  The  proposed  agreement 
would  authorize  the  parties  to  agree  on 
rates,  practices  and  service  contracts  in 
the  trade  from  ports  and  points  in  Japan  ■ 
and  Korea  to  ports  on  the  west  coast  of 
the  United  States  and  Canada  and 
inland  points  via  such  ports.  Adherence 
to  any  agreement  reached  would  be 
voluntary. 

By  Order  of  the  Federal  Maritime 
Cuiiuulssion. 
Joseph  C  Polking, 
Secretary. 

Dated:  May  la  198a 
(FR  Doc  88-10828  Filed  5-13-88: 8:45  an] 
BNJJNO  CODE  «ne-»Mi 


FEDERAL  TRADE  COMMISSION 

GranHng  of  RaquMl  for  Eariy 
I  nniHnniion  or  im  WBODgi^nao 


RulOS 

Section  7A  of  &e  dayton  Act  15 
U.S.C.  laa,  as  added  by  Title  n  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1S7S.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  tibe  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7Atb)(2)  of  the  Act  permits  the  agencies, 
in  dividual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Fadanl  Register. 

Ibe  following  transactiona  were 
granted  early  terminatian  vi  tke  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  NeiOier  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  aoqoisitions  durteg 
the  applicable  waiting  period: 
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TfMNSAcnoNS  Granted  Early  Termination  Between:  041888  and  050288 


Name  of  acquiring  person,  name  o(  acquirad  parson,  name  o(  acquirad  enMy 


Oalapoint  Corporstton,  Centel  Corporabon,  Centel  Corporation 

Sakata  Inx  Co^.,  Acme  Printing  Ink  Company,  Acme  Printing  Ink  Company  _ 
Mommgstar  Foods,  Inc.,  Kraft,  Inc.,  Awoset  Corp.. 


Reed  International  P.LC.  Mr.  Stephen  K.  Pood,  c/o  Commuoications/Today  Ltd.,  Communteatkxia/Today  Ltd..  Home  Teittaet  Today, 
Ltd 

Dr.  Michael  Otto  (Spiegel.  Inc.).  Honeyt>ee.  Inc,  Honeyt>ee.  Inc" 


James  M.  Gofclsmitti,  Generate  Occidentale,  Diamond  Group  Inc _. 

Exxon  Corporation.  Westland  Oil  Devetopment  Corporation,  Westland  0*  Doval.  Corp.  WesSand  Oil  IGm  Ptopeities 
Bally  Maiwfactwmg  Corporation.  Paclic  Wast  Sports  &  Racquet  Ctub,  UL,  PacSc  WM  Sports  8  Rnqurt  Oob,  Ltd.... 

Gannett  Co.,  Inc,  f4ew  York  Sutnraya  Advartiaing  Co,  Inc,  New  York  Subways  AJiwrtiiing  Co,  Inc 

Cummins  Engine  Company,  Inc,  Cortes  Equipment  Service  Co,  Cortes  EquipiMnl  Service  Co 

Commonwealth  Equity  Tnjst,  Del  E.  Wst)b  Invostmert  Properties.  Inc.,  Del  E.  Webb  Investment  Properties,  Inc 

Frank  Stronach,  Ligma  Corporatioa  Ligma  Corporation „ _ 

Crystal  Brands.  Inc.,  Voting  Trust— Hallmark  Canls.  Inoorporataa  Tri(«j.  iOussman  •  Rshel,  Inc 

Mark  JV  kidustries,  RTE  Corporation,  RTE  Coiporatioo 

Uescott  Inc,  The  WiHiam  Carter  Company,  The  William  Carter  Company. 


Tole-Communteatwns,  Inc..  Merton  Shapiro,  assets  of  Shapiro's  moviethoaJer  operationa _ 

Cookson  QiMp  pk:,  Peter  and  Oaphrta  Forago,  husband  and  wife.  NEPTCO.  Incorporated  and  NEPT  Inlamaltonal.  Inc  Ji 

CMS  Energy  Corporatkxi.  The  Oxiord  Energy  Company.  The  Oxford  Energy  Company 

Lonrho  Pte,  Compagnie  Financiere  de  PaiitMts,  Banque  Paribas 

Borden,  Inc.,  Robert  H.  Orchard,  The  Orchard  Corporation  oi  Amsnc*-. „ „ „ Z.". 

The  Philp  Co.  Trust  Arabian  Investment  Banking  Corporation,  Bertram-Trojan.  Inc.., _ 

The  Greyhound  Corporation,  The  RTZ  Corporatnn,  PLC.  20  Mute  Team  Division  of  United  States  Boraz  A  Chamk»l ., 

International  Semi-Tech  Mwroeiectronica  Inc,  Provigo  Inc,  Consumers  Distributing  Company  Limited  _ 

Total  Compagnie  Francaise  Des  Patroles.  CSX  Corporation.  CSX  Oil  &  Gas  Corporation  pkjs  certain  asaets  o»  CSX 

Norman  M.  Lear.  Multimedia,  Inc.,  Reel  Broadcasting  Co.,  Inc.. 
Tate  &  Lyie,  Staley  Continental.  Inc..  Staley  Continental,  Inc..,, 

Provigo  Inc.,  Petrini's  MeaL  Inc,  Petrini's  Meat  kic 

William  W.  LaRochs.  KaisarTech  Limited  ' 

U  S  West  Inc..  Enhance  Financial  Services,  Inc..  Enhance  Financial  Services,  Inc.  and  Securities.... 

Roy  E.  Disney  and  Patricia  A.  Disney,  husband  &  wife.  Show  Industries.  Inc.,  Show  Industries.  Inc.... 

Highness  Kosan  Co..  Inc.,  RonaM  L  Fanoko,  MHHani  Shopping  Center 

Sequa  Corporation.  WMRI  Leasing  Corp,  WMRI  Leasing  Corp „ 

Landmark  Land  Company.  Inc.,  American  Rrst  Corporatnn,  First  Lite  Assurance  Company. 
Maersk  Inc..  James  G.  Costelto,  II,  J.G.C.  Enterprisaa  Corporation. 


,  Kaiser  Akjminum  &  Ctiemi-cal  Corporatkm 


Schroder  Real  Estate  Fund  A  Equity  F»iancial  Investment  Co.,  Orlando  Joint  Venture 

General  Coast  Enterprises  Co..  Ltd,  Minstar,  Inc.,  Min-V  Corp 

David  R.  Williams.  Jr..  Santa  Fe  Southern  Padfk:  Corporatkxi.  Black  Mesa  Pipeline.  Inc 

The  Rank  Organisation  Pte,  Gu«  &  Western  Industries,  Inc.,  Fifty-Four  Century  Corporatnn 

TW  Services,  Inc.,  Jack  Galione,  Corporate  Foot  Servtees.  Inc 

Varity  Corporation.  TRW,  Inc..  TRW,  Irx:. _ _ 

Occidental  Petroleum  Corporation.  Cain  Chemteal.  Inc,  Cain  Chem«al  Inc „ 

Jean  Noel  Bongraia  Bongrain,  S.A.,  Real  Fresh,  Inc,  Real  Fresh,  Inc , 

The  Rank  Orgwtisation  Pte,  Be«  4  Howell  Company,  Bell  &  Howell  VkJeo  Systems.  Inc 

The  Rank  Organisation  Pte,  Columbia  Pictures  Industries.  Inc..  Cotvita  Productions.  Inc 

Health  and  Rehabilitation  Properties  Trust  GeranJ  M.  Martin,  Heywood  Corp „.. 

The  Rank  Organisation  Pte,  BHCP  Video.  BHCP  VkJeo 

ConAgra.  Inc..  Bkje  Star  Foods,  Inc..  Bkie  Star  Foods.  Inc . 


J.G.L  Investments  Pty.  Ltd.,  Anac  HokJir>g  Corporatioo,  Carls  Parent  Corporation „ 

Brunswick  Corporatnn.  Jack  J.  Whrte.  Jr.,  Marine  Group,  Inc..  and  Marine  Group  Aasociates 

Meggitt  HoMings  PLC.  Charles  H  and  Margaret  M.  Dyson,  Plastic  Fabricating  Co.  division  of  Criton  Corporation 

Sam  J.  Frankino.  Replacemeni  Enterprises.  Inc.,  Replacement  Rent-A-Car,  Inc _ „ 

GokJer,  Ttnma,  Cressey  Fund  III  Limited  Partnership.  Ero  Industries.  Inc.,  Ero  Industries,  Inc „.___ _, 

John  J.  Rigas,  Campbell  Commurtcatkxis.  Inc  Campbell  Communications,  Inc 

Mtehael  J.  Rigas.  John  J.  Rigas.  Adeiphia  Communications  Corporation : 

TMTwthy  J.  Rigas,  John  J.  Rigas.  Adeiphia  Communications  Corporation 

Jamei  P.  Rigas,  John  J.  Rigas.  Adeiphia  Communteatiorw  Corporatioo .«. 

Engelhard  Corporation,  KaisarTech  Limited.  Kaiser  Clay  &  Catalyst  Company  and  The  Harshaw  Chemteal 

Craig  O.  McCaw.  Voting  Tmstee  for  MFC.  Inc..  Voting  Tru,  Affiliated  Publications,  Inc.,  Nine  Subs  and  Nine  Partnerships 

Affiliated  Pubkcations.  Inc.,  Craig  O.  McCaw.  Voting  Tnjstee  for  MFC.  Inc,  Voting  True  McCaw  Cellular  Communications.  Inc, 

R.H.  Macy  &  Co..  Inc..  Robert  Can^eau,  I.  Magnin  and  Bullock/Buikx*  WHshire  divisnns 

General  Motors  Corporation,  M&SD  Corp,  M&SD  Corp _ _ 

The  May  Department  Stores  Company,  Robert  Campeau,  Filene's  &  Foley's  department  store  dMstona  o( !„! 

Enron  Corp..  TNP  Enterprises,  Inc..  Capital  Cogeneration  Company,  Ltd 

Enron  Corporation.  H.B.  Zachry.  Jr..  Capital  Cogeneration  Company.  Ltd ..„ 

American  Magnetics  Corporation.  Damon  Corporation.  Damon  Corporation ™ . 

Ballantrae  Partnera.  LP..  Dannn  Corporation,  Damon  Cprporatiori .„ , 

Craig  O.  McCaw.  Craig  O.  McCaw.  Voting  Tnjstee  for  MFC.  Inc..  v/t  McCaw  Cellutar  Communnations.  Inc 

John  E.  McCaw.  Jr.,  (>aig  O.  McCaw.  Voting  Trustee  for  MFC.  Inc..  V/T  McCaw  Cellular  Commonteatnns.  Inc.. 
Bnx»  R.  McCaw.  Craig  O.  McCaw,  Voting  Trustee  for  MFC,  Inc,  V/T  McCaw  Cellular  Communications.  Inc . 
Keith  W.  McCaw.  aaig  O.  McCaw.  Voting  Trustee  tor  MFC.  Inc.  V/T  McCaw  Cellular  Communications,  Inc... 

ReynoWs  Metals  Company.  Presto  Industries.  Inc,  Presto  Industries,  Inc ^ 

LivingWell,  Inc..  Paranxxjnt  Acceptance  Corporation,  Paramount  Acceptance  Corporation . 

Peter  Kiewit  Sor«s',  Inc..  Union  Pacific  Corporation.  Certain  assets  of  UPE 

Price  Pfister.  Inc..  GIR  Properties.  GIR  Properties „ 

Oonakj  J.  Trump,  Aoki  Corporation,  Plaza  Operating  Partners,  Ltd „ _ 

Murphy  Oil  Corporation,  Mot)il  Corporation,  Mobil  Exploration  &  Producing  U.S.  Ir»c.,  %MtM 


PMNNo. 


88-1231 
88-1248 
88-1252 

88-1290 
8a-t297 
8S-1304 
88-1316 
88-1317 
88-1324 
8»-t3SB 
88-1378 
88-1208 
68-1280 
88-1311 
88-1328 
88-1404 
88-1262 
86-1386 
88-1216 
88-1256 
86-1257 
88-1286 
88-1322 
88-1327 
88-1342 
88-1345 
88-1351 
88-1354 
88-1355 
88-1358 
88-1362 
88-1364 
88-1366 
88-1369 
88-1373 
88-1375 
88-1379 
88-1394 
88-1397 
88-1213 
86-1303 
68-1356 
88-1392 
88-1393 
88-1410 
88-1421 
88-1318 
88-1310 
68-1326 
88-1329 
86-1336 
88-1399 
88-1405 
88-1406 
88-1407 
88-1406 
88-0902 
88-1235 
88-1237 
88-1330 
88-1339 
88-1344 
88-1347 
88-1348 
88-1349 
88-1350 
88-1382 
88-1383 
88-1384 
88-1385 
88-1389 
88-1418 
88-1423 
88-1435 
88-1436 
88-1457 


Date 
terminated 


04/18/88 
04/18/88 
04/18/88 

04/18/88 
04/18/88 
04/18/88 
04/18/88 
04/18/88 
04/18/88 
04/19/88 
04/19/88 
04/20/88 
04/20/88 
04/20/88 
04/20/88 
04/20/88 
04/21/88 
04/21/88 
04/22/88 
04/22/88 
04/22/88 
04/22/88 
04/22/88 
04/22/88 
04/22/88 
04/22/88 
04/22/88 
04/22/88 
04/22/88 
04/22/88 
04/22/88 
04/22/88 
04/22/88 
04/22/88 
04/22/88 
04/22/88 
04/22/88 
04/22/88 
04/22/88 
04/23/88 
04/25/88 
04/26/86 
04/26/88 
04/26/68 
04/26/88 
04/26/88 
04/27/88 
04/27/88 
04/27/88 
04/27/88 
04/27/88 
04/27/88 
04/27/88 
04/27/88 
04/27/88 
04/27/88 
04/29/88 
04/29/68 
04/29/88 
04/29/ee 
04/29/88 
04/29/88 
04/29/88 
04/29/88 
04/29/88 
04/29/88 
04/29/88 
04/29/88 
04/29/88 
04/29/88 
04/29/88 
04/29/88 
04/29/88 
04/29/88 
04/29/88 
04/29/88 
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TRANSAcnofis  Granted  Early  Termination  Between:  041888  and  050288— Continued 


Name  of  •cquring  person,  name  o(  acquirad  p«raon,  name  o(  acquirad  antity 


PMNNo. 


Date 
terminated 


JupMer  Induabias.  Inc..  Elgin  National  Industries.  Inc.  Elgin  National  Industries.  Inc.. 
Maxpharma,  Inc.  Neoax.  Inc.  C  »  H  Nationwide.  Inc 


88-1459 
88-1461 


04/29/88 
04/29/88 


FOn  FINITMER  INFORMATION  CONTACT: 

Sandra  M.  Peay,  Contact 
Representative,  Premerger  Notification 
OfHce,  Bureau  of  Competition,  Room 
301,  Federal  Trade  Commission, 
Washington,  DC  20580,  (202)  326-3100. 

By  direction  of  the  Commission. 
Emily  H.  Rock, 
Secretary. 
[FR  Doc.  88-10830  Filed  5-13-88:  8:45  am] 

■LLINQ  COOE  «7S»41-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  . 

Centers  for  Disease  Control 

National  Institute  for  OccupatiofM 
Safety  and  Healtti;  Availability  of 
Funds  for  Fiscal  Year  1988 


hi  the  Matters  of  a  Cooperative  Agreement 
To  Support  A  Southern  Occupational  and 
Environmental  Health  Clinical  Examination 
Center. 


The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  solicits  applications  for  a 
cooperative  agreement  to  support  a 
Southeastern  Occupational  and 
Environmental  iiealth  Clinical 
Examination  Center  (CENTER)  to  serve 
working  pop'olation  in  the  Souteast  that 
have  been  increasing  in  number. 

Although  research-based  occupational 
and  environmental  health  clinical 
examination  centers  have  been 
established  in  other  parts  of  the  cotmtry, 
the  Atlanta  area  lacks  such  a  center.  In 
this  area  of  the  country  that  is  both 
expanding  economically  and  is  a  focal 
point  for  disease  control,  the  public  is 
currently  underserved  by  a  CENTER. 
With  the  working  population  growing  in 
the  Southeastern  United  States  and 
specifically.  Federal  Region  IV,  clinical- 
based  epidemiology  needs  to  address 
emerging  work-related  disease  problems 
of  this  expanding  population.  Region  IV 
includes  Alabama,  Florida,  Kentucky, 
Georgia,  Mississippi,  North  Carolina, 
South  Carolina,  and  Tennessee,  of 
which  Atlanta  serves  as  the  Regional 
Office. 

Because  recent  epidemologic  studies 
into  community  and  workplace  hazards 
have  required  increasing  methodological 
sophistication,  research  has  turned  to 
new  medical  diagnostic  tests  for 
increasingly  subtle  health  conditions.  As 


epidemiologic  research  employs  such 
clinical  tools,  there  is  a  need  to 
contribute  to  the  process  of  developing 
new  or  improved  methods  for  evaluating 
the  health  of  exposed  popidations  in 
Region  IV. 

The  CENTER  would  address  several 
problems.  First,  it  would  overcome  the 
constraints  of  medical  testing  under 
field  conditions  that  limit  the 
availability  of  sophisticated  techniques 
and  specialized  personnel.  Second,  it 
would  provide  for  clinical  testing  where 
quality  is  sacrificed  in  performing 
certain  tests  imder  field  conditions. 
Third,  it  would  provide  a  stable  unit  in 
occupational  and  environmental  health 
in  the  center  of  Region  IV  to  perform 
medical  evaluations.  Fourth,  it  would 
respond  to  a  continuing  need  to  perform 
health  surveys,  some  of  which  are 
unpredictable.  Fifth,  the  CENTER  would 
contribute  to  the  process  of  developing 
new  or  improved  methods  for  evaluating 
the  health  of  exposed  populations. 

Atlanta,  Georgia,  serves  as  the 
headquarters  for  the  Centers  for  Disease 
Control  (CDC).  Over  the  years  the 
mission  of  CDC  has  expanded  from  the 
control  of  infectious  diseases  to  include 
the  prevention  of  chronic  diseases. 

This  expansion  is  evidenced  by  the 
location  of  the  Center  for  Environmental 
Health  and  Injury  Control  and  the 
headquarters  of  the  National  Institute 
for  Occupational  Safety  and  Health  in 
Atlanta  within  the  organization  of  CDC 
and  the  location  of  the  Agency  for  Toxic 
Substances  and  Disease  Registry  with 
CDC  in  Adanta. 

The  location  of  the  CENTER,  in  close 
proximity  to  AUanta,  is  thus,  a  factor  in 
selecting  an  institution  to  support.  The 
CENTER  will  be  observing  cases  that 
require  the  technical  assistance  of  these 
agencies,  and  in  critical  situations, 
timeliness  becomes  paramount  in 
providing  this  assistance. 

Authority 

The  legislative  authority  for  this 
program  is  contained  in  section  22(a) 
and  20(a)  (3)  and  (5)  of  die  Occupational 
Safety  and  Health  Act  and  section  301 
of  the  Public  Health  Service  Act. 

Eligibility  Requirements 

Eligible  applicants  for  this  cooperative 
agreement  are  medical  schools  and 
educational  institutes.  Essential 
requirements  are  to: 


A.  Be  located  in  an  academic  health 
center  with — 

1.  A  multidisciplinary  faculty  with 
expertise  in  areas  such  as  padiology, 
toxicology,  pulmonary  medicine, 
dermatology,  and  emergency  medicine; 
and 

2.  An  established  outpatient  clinic 
providing  care  to  patients  who  are 
employed  and  may  possess  work- 
related  diseases. 

B.  Conduct — 

1.  Research  on  biological  assays 
designed  to  detect  the  effects  of 
exposure  to  potentially  harmful 
substances  or  their  products  in  biologic 
materials:  and 

2.  Outpatient  health  evaluations  on  a 
referral  basis  from  the  project  officer 
covering  a  service  area  of  growing 
employment  within  Region  IV  of  the 
Department  of  Health  and  Human 
Services  which  includes — Alabama, 
Florida,  Georgia,  Kentucky,  Mississippi, 
North  Carolina,  South  Carolina,  and 
Tennessee.  The  Regional  Office  is 
located  in  AUanta,  Georgia. 

Availability  of  Funds 

It  is  expected  that  approximately 
$95,000  will  be  available  in  Fiscal  Year 
1988  to  fund  one  award.  The  award  will 
be  funded  within  a  12-month  budget 
period  and  a  5-year  project  period.  It  is 
planned  that  $200,000  per  year  will  be 
available  for  years  2,  3,  4,  and  5. 
Continuation  awards  within  the  project 
period  will  be  made  on  the  basis  of 
satisfactory  progress  in  meeting  project 
objectives  and  availability  of  funds.  The 
funding  estimate  outlined  above  may 
vary  and  is  subject  to  change. 

Program  Objectives 

Objectives  of  this  cooperative 
agreement  are  to: 

A.  Perform  research  necessary  to 
improve  and  develop  health  testing 
methodologies  needed  to  evaluate 
health  effects  of  chemical  and  physical 
hazards  found  among  the  growing 
Southeastern  populations. 

B.  Provide  a  stable,  proficient  resource 
for  performance  of  screening  and 
medical  evaluations  of  selected 
populations  of  growing  concern  in  the 
Southeast. 

C.  Generate  hypotheses  for  further 
research  of  these  populations  so  as  to 


benefit  the  affected  public  based  upon 
case  findings. 

D.  Study  die  causes,  diagnoses,  and 
treatments  of  occupational  and 
environmental  diseases  found  in  the 
growing  Southeast  for  use  by  the 
medical  community  at  large. 

Cooperative  Activities 

1.  Recipient  Activities  in  the  First  Year 
of  Award 

a.  Develop  the  requirements  for 
staffing,  management,  and 
administrative  system  and  controls, 
equipment,  and  the  purpose  and  goals  of 
die  CENTER. 

b.  Identify  and  pursue  alternative 
approaches  for  the  provision  of  resource 
support  for  the  operational  budget  of  the 
CENTER  that  are  independent  of  direct 
support  from  the  government. 

2.  Recipient  Activities  in  the  Second 
Through  Fifth  Year  of  Award 

a.  Conduct  research  activities  directed 
toward  the  protection  of  the  healdi  of 
workers  and  members  of  the  general 
community  in  the  southeastern  States, 
which  include— Alabama,  Florida, 
Georgia,  Kentucky,  Mississippi,  North 
Carolina.  South  Carolina,  and 
Tennessee.  The  purpose  of  the  research 
to  be  conducted  at  die  CENTER  will  be 
to  gain  information  regarding  the 
etiology,  pathogenesis,  and  treatment  of 
occupational  and  environmental 
diseases  among  the  populations  in  the 
Southeast,  particularly  where  economic 
growth  is  evident. 

b.  Provide  an  outpatient  capacity  that 
covers  a  large  catchment  area  in  the 
Southeast.  Whfii  operational,  conduct 
human  clinical  studies  utilizing  patients 
ill  with  occupational  or  environmental 
disease.  Occupational  diseases  include, 
among  others,  those  that  result  fit)m 
chemical  and  physical  exposures  at 
work.  Environmental  diseases  result 
from  the  contamination  by  pollutants  of 
any  environmental  media  including  air, 
water,  and  soil.  There  will  be  no  funds 
authorized  for  direct  treatment  of 
patients. 

3.  CDC/NIOSH  Activities 

a.  Assist  the  recipients  in  the 
diagnosis,  treatment,  and  follow-up  of 
occupational  and  environmental 
diseases  within  the  service  area  of  the 
proposed  CENTER  and  how  these  cases 
may  generate  hypotheses  for  research. 
This  assistance  addresses  both  known 
diseases  as  well  as  suspected  diseases 
in  this  service  area. 

b.  Provide  technical  assistance  on 
cases  of  vague  or  unlcnown  etiologies. 
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Ai^Ucation  Submission  and  Deadline 

The  original  and  2  copies  of  the 
application  should  be  submitted  on 
Form  PHS  5161-1  (revised  3-86)  on  or 
before  July  7, 1988,  to:  Henry  Cassell, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control,  255  East  Paces 
Ferry  Road  NE.,  AUanta,  Georgia  30305. 

A.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

1.  Received  on  or  beofre  the  deadline 
date,  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly-dated 
U.S.  Postal  Service  postmark  or  obtain  a 
legibly-dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing). 

B.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  A.  1.  or 
2.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current  competition 
and  will  be  returned  to  the  applicant. 

Application  Content 

Applications  must  include  a  narrative 
which  includes  the  following: 

A.  Clearly  defined  and  measurable 
objectives  consist  with  the  applicant's 
proposed  activities  and  the  goals  of  the 
program  ouUined  as  objectives  in  this 
document.  The  CENTER'S  proposed 
objectives  should  likewise  promote 
clarity  of  purpose  and  facilitate 
integration  of  activities  into  a 
conceptual  whole. 

B.  A  method  of  evaluation  aimed  at 
monitoring  progress  in  meeting  the 
CENTER'S  objectives. 

C.  A  description  of  the  CENTER 
director's  role  and  authority  relative  to 
staffing  the  CENTER,  coordination  of 
effort,  and  control  over  CENTER  space 
and  equipment. 

D.  A'description  of  the  core  faculty 
and  its  role  in  implementing  and 
evaluating  the  proposed  program. 

E.  A  list  of  staff,  including  the  director 
and  core  faculty  who  are  expected  to 
participate  in  the  CENTER,  including 
titles,  tenure  status,  areas  of  expertise, 
and  the  amount  of  time  devoted  to  each 
component  of  the  proposed  program, 
and  whether  paid  from  the  cooperative 
agreement  or  other  sources. 

F.  A  list  of  relevant  current  funded 
and/or  pending  grants  and/or  contracts 
for  the  core  faculty  under  part  5  above. 
For  each  grant  or  contract  include: 

1.  Source  of  fimds; 

2.  Amount  of  funding; 

3.  Identifying  numbers; 

4.  Whether  funded  or  pending; 


5.  bate  of  funding,  initiation,  and 
termination;  and 

6.  Relationship  to  the  CENTER'S 
proposed  activities,  objectives  and 
implementation  plan. 

G.  Charts  showing  the  proposed 
organizational  structure  of  the  CENTER 
and  its  relationship  to  the  applicant 
institution  and,  where  applicable,  to 
affiliated  institutions  or  collaborating 
organizations. 

H.  A  detailed  budget  for  Uie  CENTER. 

Reviews 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs. 

Review  and  Evaluation  Criteria 

Review  of  the  application  will  be 
conducted  in  accordance  with  PHS 
Grants  Administration  Manual,  Part  134, 
Objective  Review  of  Grant  Applications. 
An  ad  hoc  committee  will  be  convened 
to  determine  the  scientific  merit  of  the 
applications.  The  applications  will  be 
evaluated  by  the  following  criteria: 

A.  Soundness  and  particularity  of  the 
proposed  approach  and  work  plan  for 
implementing  the  4  program  objectives 
of  the  CENTER. 

B.  Demonstrated  famiharity  with,  and 
experience  and  success  in  the 
development  of,  a  financial  support 
system.  The  support  system  should  b^ 
designated  to  identify,  elicit,  and 
successfully  coordinate  the  provision  of 
phased  financial  support  to  an 
undertaking  jointly  sponsored  by  public 
and  private  organizations  with 
legitimate  interest  in  the  success  of  the 
effort. 

C.  Demonstrated  understanding  of  the 
need  for,  and  the  intended  purpose  of 
the  CENTER.  ExpliciUy  stated 
understanding  of  the  concept/function 
of  the  CENTER  to  serve  as  a  center  for 
clinical  research  within  the  professional, 
medical,  and  academic  community. 

D.  Plans  to  establish  facility  within  50 
mile  radius  of  Atlanta,  Georgia. 

Information 

Information  on  application 
procedures,  copies  of  application  forms, 
and  other  material  may  be  obtained 
from:  Henry  Cassell,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road  NE., 
Atlanta,  Georgia  30305,  Telephone:  (404) 
639-6575. 

Technical  assistance  may  be  obtained 
from:  Melvin  L  Myers,  Deputy  Assistant 
Director,  National  Institute  for 
Occupational  Safety  and  Health, 
Centers  for  Disease  Control,  Atlanta. 
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Georgia  30333.  Telephone  (404)  639-* 
3901;  FTS  236-3901. 

Dated:  May  9. 1988.  j 

|.  Donald  Millar.  ' 

Director.  National  Institute  for  Occupational 
Safety  and  Health. 
[FR  Doc.  88-10853  Filed  5-13-88: 8:45  am] 

MLUNO  CODE  41«0-1t-M 


Food  and  Drug  Administratkxi 

Veterinary  Medicine  Advisory 
Committee;  Renewal 


agency:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  announces  the  renewal 
of  the  Veterinary  Medicine  Advisory 
Committee  by  the  Secretary  of  Health 
and  Himian  Services  (the  Secretary). 
This  notice  is  issued  under  the  Federal 
Advisory  Committee  Act  of  October  6, 
1972  (Pub.  L  92-463.  86  Stat.  770-776 
(5  U.S.C.  App.  I)). 

DATE:  Authority  for  this  committee  will 
expire  on  April  24, 1990,  unless  the 
Secretary  formally  determines  that 
renewal  is  in  the  public  interest 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  L  Schmidt,  Committee 
Management  Office  (HFA-306).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-44^ 
2765. 

Dated:  May  la  1988. 
lalm  M.  Taylor. 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc.  88-10905  Filed  5-13-88;  8:45  am 

BUJNO  COM  41«0-«-ll 


Advisory  Committees;  Open  Meetings 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Adminsitration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

Meetings:  The  following  advisory 
committee  meetings  are  announced: 

Cardiovascular  and  Renal  Drugs 
Advisory  Cominittee 

Date,  time,  and  place.  Jime  1  and  2, 
1988,  9  a.m..  National  Institutes  of 
Health,  Clinical  Center,  Bldg.  10,  jack 
Masur  Auditorium,  9000  Rockville  Pike, 
Bethesda,  MD. 


Type  of  meeting  and  contact  person. 
Open  public  hearing.  June  1, 1988, 9  ajn. 
to  10  a.m.,  unless  public  participation 
does  not  last  that  long;  open  committee 
discussion.  10  a.m.  to  5:30  p.m.;  open 
committee  discussion.  June  2, 1988. 
9  a.m.  to  5:30  p.m.;  Joan  C.  Standaert. 
Center  for  Drug  Evaluation  and 
Research.  HFD-110,  Rm.  16B-45,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857.  301-443-4730 
or  419-259-6211. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drugs  for  use  in 
the  treatment  of  cardiovascular 
disorders  and  diseases  and  makes 
recommendations  regarding  the 
appropriate  clinical  development  of  such 
products. 

Agenda — Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
committee  contact  person. 

Open  committee  discussion.  The 
committee  will  discuss  guidelines  for  the 
clinical  testing  of  antihypertensive 
drugs,  and  Cipralan  (cibenzoline 
succinate).  NDA 19-544,  Hof&nan-La 
Roche,  Inc.,  for  suppression  and 
prevention  of  ventricular  arrhythmias. 

Fertility  and  Maternal  Health  Drugs 
Advisory  Committee 

Date,  time,  and  place.  June  2  and  3. 
1988.   9  a.m.,  Conference  Rms.  G  and  H, 
Parklawn  Bldg.,  5600  Fishers  Lane, 
Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  pubUc  hearing.  Jime  2, 1988, 9  a.m. 
to  10:00  a.m.,  unless  public  participation 
does  not  last  that  long;  open  committee 
discussion,  10:00  a.m.  to   5  p.m.;  open 
public  hearing,  June  3, 1988,  9  a.m.  to 
10:00  a.m..  unless  public  participation 
does  not  last  that  long;  open  committee 
discussion,  10:00  a.m.  to  12:30  p.m.; 
Philip  A.  Corfman,  Center  for  Drug 
Evaluation  and  Research,  HFD-510. 
Food  and  Drug  Adminsitration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
443-3510. 

General  functic;  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drugs  for  use  in 
obstetrics  and  gynecology. 

Agenda — Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
committee  contact  person. 


Open  committee  discussion.  On  June 
2, 1988,  the  committee  will  discuss  the 
use  of  bromocriptine  for  the  suppression 
of  lactation.  On  June  3, 1988.  the 
committee  will  discuss  reports  of 
functional  ovarian  cysts  associated  with 
the  use  of  oral  contraceptives. 

Microbiology  Devices  Panel 

Date,  time,  and  place.  June  13. 1988, 9 
a.m.,  Rm.  703A-727A,  Hubert  H. 
Humphrey  Bldg.,  200  Independence  Ave. 
SW..  Washington.  DC. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  9  a.m.  to  10  a.m.; 
open  committee  discussion,  10  a.m.  to  5 
p.m.;  Joseph  L  Hackett,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
440),  Food  and  Drug  Adminsitration, 
8757  Georgia  Ave.,  Silver  Spring,  MD 
20910,  301-427-7550. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  and  makes 
recommendations  for  their  regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  May  22, 1988,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  The 
committee  will  discuss  premarket 
approval  applications  for  an  over-the- 
counter  Group  A  Streptococcus 
detection  device,  and  for  a  device  to 
detect  certain  types  of  human 
papillomavirus. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  pubUc  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 


rather  than  a  maximum  tifne  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10) 
concerning  the  pohcy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  Part 
14,  Under  21  CFR  10.205,  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  ntoice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportimity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

Details  on  the  agenda,  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  nlembers  are 
available  from  the  contact  person  before 
and  after  the  meeting.  Transcripts  of  the 
open  portion  of  the  meeting  wiU  be 
available  from  the  Freedom  of 
Information  Office  (HFI-35),  Food  and 
Drug  Administration,  Rm.  12A-16,  5600 
Fiahers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA-305, 
Food  and  Drug  Administration,  Rm..4- 
62. 5600  Fishers  Lane,  Rockville,  MD 
20857,  approximately  15  working  days 
after  the  meeting,  between  the  hours  of  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  99  days 
after  the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
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Committee  Act  (Pub.  L.  92-463,  86  Stat. 
770-776  (5  U.S.C.  App.  I)),  and  FDA's 
regulations  (21  CFR  Part  14)  on  advisory 
committees. 

Dated:  May  10. 1988. 

John  M.  Taylor. 

Associate  Commissioner  for  Regulatory 
Affairs. 

(FR  Doc.  88-10907  Filed  5-11-88: 3:34  pmj 

aiLUMQ  COOe  41M-01-«I 


DEPARTMENT  OF  INTERIOR 
Bureau  of  Land  Management 

[MT-02(M)8-4121-02] 

Receipt  of  an  Exchange  Proposal,  and 
Intention  to  Prepare  an  Environmental 
Statement  and  Hold  Scoping  Meetings; 
Montana 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  intent  to  prepare  an 
enviroimiental  impact  statement,  hold 
scoping  meetings  and  receipt  of 
exchange  proposal  between  Meridian 
Minerals  Company,  a  subsidiary  of 
Burlington  Northern,  Inc.  and  the  Bureau 
of  Land  Management,  filed  in 
accordance  with  provisions  of  section 
206  of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 43  U.S.C.  1716, 
and  Title  43  CFR  Part  2200.  In 
accordance  with  the  provisions  of 
section  102  of  the  National 
Environmental  Policy  Act  of  1969  as 
amended,  43  U.S.C.  4321  and  Title  40 
CFR  Parts  1500-1508,  an  environmental 
impact  statement  will  be  prepared. 

summary:  The  proposal,  filed  in  the 
Miles  City  District  on  May  3, 1988, 
involves  the  exchange  of  3,674.36  acres 
of  federal  coal  ownership  in 
Yellowstone  and  Musselshell  Counties, 
about  fourteen  miles  south  of  Roundup, 
Montana  in  the  Bull  Mountains  area. 
The  proposed  exchange  would 
consolidate  coal  o%vnership,  which  is 
presently  in  a  checkerboard  pattern,  for 
development  as  an  underground  mining 
tract. 

In  exchance.  Meridian  would  convey 
lands  described  as  having  outstanding 
recreational,  wildlife  habitat  or 
watershed  values.  These  lands  are 
currently  managed  by  Plum  Creek 
Timber  Company  and  Glacier  Park  Land 
Company,  both  subsidiaries  of 
Burlington  Northern,  Inc.,  Meridian  is 
willing  to  consider  a  coal  for  coal 
exchange,  as  an  alternative,  should  BLM 
prefer  that  option. 

An  environmental  impact  statement 
(EIS)  will  be  prepared  to  analyze  the 
proposed  exchange  and  the  reasonably 


foreseeable  consequences  of  it, 
including  an  assessment  of  the 
underground  mining  scenario  mentioned 
in  the  exchange  application.  In  addition, 
BLM  will  analyze  the  impacts  or 
benefits  of  changing  land  ownership 
from  private  to  federal  of  the  lands 
likely  to  be  exchanged.  In  general,  all 
impacts  will  be  traced  to  the  point  they 
become  insignificant  or  cannot  be 
attributed  to  the  proposed  exchange. 
The  no  action  or  denial  of  the  proposal 
will  also  be  analyzed 

All  interested  parties,  including 
federal,  state  and  local  agencies,  are 
invited  to  participate  in  the  EIS  scoping 
process,  llie  scoping  process  begins 
immediately  and  will  close  on  June  30, 
1988.  Agencies  with  particular  expertise 
are  invited  to  join  in  the  EIS  process  as 
cooperators. 

Geographic  Area:  The  geographic  area 
to  be  analyzed  for  effects  is  mostly  in 
Yellowstone  and  Musselshell  counties, 
Montana,  the  site  of  the  probable 
underground  coal  mine.  However,  lands 
are  being  offered  for  exchange  in  eleven 
Montana  counties;  Beaverhead, 
Broadwater,  Carbon,  Custer,  Dawson. 
Deer  Lodge,  Gallatin,  Jefferson, 
Madison,  Musselshell  and  Prairie 
counties.  Regional  or  cumulative  effects 
may  extend  somewhat  beyond  these 
counties. 

Issues  and  Concerns:  The  following 
issues  and  concerns  have  been 
identified  to  date: 

— Possible  impact  to  ground  water 
bom  the  underground  mine. 

— Increased  road  hazards  and  road 
deterioration  resulting  from  over  the 
road  transportation  of  the  mined  coal. 

— Air  quality  degradation  around  the 
mine  area,  and  from  increased  vehicle 
use. 

— Possible  subsidence  problems, 
following  mining,  and  the  impact  of  that 
on  local  water  supplies. 

— Social  and  economic  changes  which 
would  likely  impact  the  town  of 
Roundup,  Montana,  and  surrounding 
area. 

— ^Potential  loss  of  tax  revenue  by 
federal  acquisition  of  privately  owned 
lands. 

— Wildlife  impacts  from  increased 
.fraffic. 

— Evaluation  of  the  federal  coal  and 
the  offered  private  lands. 

The  public  is  encouraged  to  present 
their  ideas  and  views  on  these  and  other 
issues  and  concerns.  All  issues  and 
concerns  will  be  considered  in  preparing 
the  EIS. 

The  scoping  process  used  to  collect 
issues  and  concerns  on  the  proposed 
exchange  will  involve  two  public 
meetings  and  a  mail-out  packet,  which 
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individuals  may  request,  fill  out  and 
return  to  the  BLM  Miles  City  District  at 
the  following  address:  Bureau  of  Land 
Management,  Attn:  Rob  McWhorter. 
Project  Manager.  P.O.  Box  940. 
Caryowen  Road.  Miles  City.  Montana 
59301. 

DATES:  Scoping  packets  will  be 
distribnted  immediately,  upon  request. 
Responses  and  comments  will  be 
accepted  through  Jane  30, 1988.  Public 
meetings  will  be  held  at  the  following 
times  and  locations: 

Date:  May  25. 1968 
Time:  7  pja.  m.d.t. 
Location:  Coitral  School  Multipurpose 

Room,  Sixth  Avenue  and  Second 

Street,  Roundup,  Montana 
Date:  May  26, 1988  I 

Time:  7  p.m.  m.d.t. 
Location:  Town  Hall  Ennis,  Montana 

in  additicm  to  scoping  meetings,  an 
open  house  "drop  in"  session  to  explain 
the  proposal  will  be  held: 

Date:  May  24  and  25, 1988 
Time:  9  p jn.  to  5  p.m.  in.d.t. 
Location:  USDA  Building.  Conference 

Room,  109  Railroad  Avenue,  Roundup, 

Montana 


Aaws 


It  is  anticipated  that  the  draft 
environmental  impact  statement  will  be 
available  for  public  review  in  late 
November  1988. 

The  federal  coal  ownership  proposed 
to  be  acquired  by  Meridian  in  their 
application  is: 


kluaaelshell  County.  Montana 

Tomtahip  6  North,  Range  27  East, 
M.PM: 

Section  IB:  M  (Fractional) 

Section  20:  AR 

Sectioo  30:  M  (Fractional) '. 

Total  Muaaelsha*  County 

Yellowstong  County,  Montana 
Tomatwp  5  North,   Range  27  East 
M.P.M.: 
Section      4: 
2(39.86); 
4(39.86) ... 
Township  6  North,  Range  27  East, 
MJ>M: 

Section  28:  All 

Sactian  32:  Hhk,  SBVt. 


636.92 
64a00 
638.00 


1,914.92 


Lots       1(39.86): 
3(39a^        md 


Secfion  34:  NV4.  SW% 

Total  YflSowstona  County 

Grand  Total  Musselshelt  and 
YoSow5torw  oountias .. 


159.44 


640jOO 
480.00 
48Qj00 


1.759.44 


3.674.36 


Candidate  lands  offered  in  exchange 
by  Meridian,  from  which  BLM  could 
choose  lands  totalling  equal  value  to  the 
coal,  include  the  following: 


Madbon  fWMr—A4cAlee  Badlge 
T.  8  $..  R.  1  W.: 

Section  15 _ „ „.. 

Section  25 

T.  9  S..  R.  1  W.,  Section  1 

OevUs  Fence  Arett-BouUer  VaUey 
T.  5  N..  R.  2  W.: 

Section  19 

SecSon  29. ..................................... 

Section  31 


Tr 
T.  2  N.,  R.  2  E..: 

Section  ^ 

Section  9 

T.  3  N.,  R.  2  E..  Sectkm  27. 


Lombard— Missouri  River 
T.  4  N.,  R  3  E.,: 

Section  7 


Section  13 — .«»....« 

Radersburg  Area 

T.  5N.,  R.  1  E.,  Section  3 

HeUsCanyon 
T.  1  S..  R.  6  W..  Section  31 .. 

Ruby  Range 
T.  5  S..  R.  5  W.,  Section  21 .. 

T.  6  S..  R.  6  W.,: 

Section  27 

Section  35 

T.  7  &,  a  6  W..  Section  1 . 


BtQ  Hoi9    Bkxk  MounUun 
4  S..  R.  8  W.,: 

Sednn  1 ..__ 

Section  13.. 
Section  23- 
Section  25.. 


T.  4  S.,  R.  7  W,: 

Section  19 

Section  31 

BigHole 
T.  1  N.,  R.  13  W.,  Section  17_ 

BigCXy  1 
T.  9  N..  a  51  £.,  Section  35... 


Gro¥e  Cmek  Atotraenl 
T.  9  S..  R  21  E..: 

Section  1i  Lots  1,  2,  3.  4 

Section      a       SW.       SHNVk. 

NV4NWV4,  NEV4NEy4 _„ 

Section  5:  N%.  NHSH.  SHSEK .. 

Sedkm  7:  Al „ 

Section  9:  H'/MVt.  SHNEM 

Section  11:  AH 

Section  13:  Lota  3.  4 

Section     15:     NH.     WViSWM. 

NWHSESft,  SHSE<4 

Section  17:  Ml.. 

Section  19:  All 

Section  21:  All : 

Section  23:  All _ » 

Secton  31:  Loli  1.2,3,4. 

BigDry2 
T.  13  N..  R.  48  E..: 

Sectioo  27:  EVfc 

Section  35:  AN 


572 
48 

77 


655 
•40 
635 


953 
227 
304 


251 
7 


160 

055 

654 

160 
321 
660 


eeo 

639 

320 
478 

160 
183 


640 
640 

±6800 


960 


OgOyS 

T.  13  N.,  R.  47  E..  Section  21:  AR 640 

Blol>y4 

T.  13  N..  H.  46  E..  Section  25:  A« 640 

North  of  Roun(t4Jp 
T.  9  N,  R.  26  E.,: 

Section  28:  NWV4.  W\4SW%_ ±1200 

Secion  29:  AH 


T.  10  H,  a  27  E,  Sadioa  27:  E2.. 


T.  7  N.,  R.  51  e,  SacHon  1:  Al 

T.  8  N.,  R.  51  E..  Section  35:  Lota  1. 
4.  5,  8^  and  SE44NEM.  E%SE% 
(AR  East  of  Powder  River) 

T.  7  N..  R  52  C  Section  T.  AR 

agOyS 
T.  12  N,  R  45  e.  Sacion  17:  Al 

B/gOrye 
T.  12  N..  R.  45  E.,  Section  5:  A> u. 

BJgDry7 
T.  18  N,  R  56  E..  Section  25:  SMV* ._ 

BigOrye 
T.  18  N..  R.  Se  E..  Section  36:  RImt 
Frontage 


Acres 


1506.77 


640 
638 
1€0 

120 


The  Miles  City  District.  Bureau  of 
Land  Management  is  soliciting  public 
comment  on  the  public  interest  and 
environmental  factors  of  this  exchange 
proposal.  All  scoping  comments  should 
be  received  by  ]une  30, 1988.  Specific 
areas  where  comments  are  desired  are 
as  follovra: 

(1)  Comments  ot  thoughts  on  bow  or 
why  the  public  interest  might  or  might 
not  be  served  by  the  proptised 
exchange. 

(2]  Comments  on  the  values 
associated  with  either  the  private  lands 
to  be  acquired  or  the  public  coal  to  be 
transferred  into  private  ownership. 

(3]  What  are  the  expected 
environmental  impacts  of  the  proposed 
exchange? 

(4)  What  are  the  impacts  of  the 
proposed  exchange  on  competition  in 
the  coal  industry  or  on  competitive  coal 
leasing? 

(5)  What  human  or  environmental 
concerns  should  the  EIS  address,  and  to 
what  extent? 

FCM  nMITHEII  INFORMATION  CONTACT 

All  comments  and  requests  for  further 
information  should  be  addressed  to  Rob 
McWhorter,  Project  Manager.  Miles  Qty 
District  Office.  Bureau  of  Land 
Managemrait,  Box  MO,  Miles  City. 
Montana  59301  (406)  232-4331. 

If^.at  any  time  during  the  EIS  process, 
any  person  wishes  to  raise  issues  for 
consideration  in  the  EIS.  he/she  should 
feel  &ee  to  do  so  by  contacting  the  BLM 
at  the  above  address. 

Date:May9.1S88. 

Saniira  E.  Sacfaar. 

Associate  District  Manager. 

[FR  Doc.  86-108M  Hied  S-13-«B;  8:45  am] 


(WY-010-08-4333-08] 

Intent  to  Conduct  an  Evaluation  and 
Public  Scoping  on  ttie  Grass  Creek 
Management  Framework  Plan  for  Off • 
Road  Vehicle  Designation^  Wyoming 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  intent  to  conduct  an 
evaluation  and  public  scoping  on  the 
Grass  Creek  Management  Frameworic 
Plan  for  Off-Road  Vehicle  (ORV) 
designations.  Request  for  resomce  data, 
including  a  call  for  coal  resource 
■  information. 

summary:  The  Bureau  of  Land 
Management  [BLM)  is  considering  the 
possible  need  for  a  Category  1  plan 
amendment  to  the  1983  Grass  Creek 
Management  Framework  Plan  (MFP)  for 
ORV  designations.  Public  scoping  will 
be  conducted  to  identify  interested 
parties,  issues  and  concerns,  and  to 
encourage  public  participation.  The 
ORV  designations  of  open,  closed,  or 
limited  will  be  applied  to  all  public 
lands  in  the  Grass  Creek  Resource  Area 
(GCRA),  Worland  District,  Wyoming. 
The  designations  would  affect  portions 
of  Washakie,  Hot  Springs,  Park,  and  Big 
Horn  Cotmties,  Wyoming. 

Anyone  having  any  resource 
information  and  inventory  data 
pertaining  to  the  GCRA,  particularly  any 
that  has  been  gathered  since  1983,  is 
requested  to  share  the  information  with 
BLM.  This  includes  any  coal  resource 
information  per  43  CFR  3420.1-2.  The 
BLM  will  use  any  such  new  information 
to  update  its  resource  data  base  and  in 
(Conducting  the  plan  evaluation. 

date:  Scoping  letters  were  distributed 
by  mail  on  or  about  April  13, 1988. 
Responses  and  comments  will  be 
accepted  through  June  15, 1988.  A  public 
open  house  will  be  held  June  15, 1988 
from  8:00  a.m.  to  7KX)  p.m.  at  the 
Worland  District  BLM  O^ice,  101  S. 
23rd,  Worland,  Wyoming.  Individual 
contacts  will  be  made  with  user  groups 
and  interested  individuals.  If  additional 
meetings  and  public  hearings  are 
needed,  they  will  be  scheduled  and  the 
public  notified  through  individual 
mailings  or  the  news  media. 

ADDRESSES:  Information  and  scoping 
letters  can  be  obtained  by  writing, 
telephoning,  or  visiting  the  Worland 
District  Office.  101  S.  23rd  P.O.  Box  119. 
Woriand.  Wyoming  82401.  (307)  347- 
9871. 

Comments  and  resource  information 
should  be  sent  to  the  Area  Manager. 
BLM,  Grass  Creek  Resource  Area.  101  S. 
23rd.  P.O.  Box  119.  Worland.  Wyoming 
82401. 


FOR  FURTHER  INFORMATION  CONTACT 

Phyllis  Roseberry.  Grass  Creek 
Resource  Area  Manager,  Bureau  of  Land 
Management.  101  S.  23rd.  P.O.  Box  119. 
Worland.  Wyoming  82401,  phone  (307) 
347-9871. 

SUPPLEMENTARY  INFORMATION:  The 

possible  need  for  a  plan  amendment 
was  identiHed  as  a  result  of  an 
interdisciplinary  team  review  of  the  1983 
MFP  Decisions;  input  from  an  ad  hoc 
citizens  group;  public  comments;  a 
concern  for  conflicts  occurring  between 
ORV  use  and  other  public  land  users; 
the  increased  use  by  ORV's  in  the  area: 
and  potential  environmental  impacts, 
including  those  to  wilderness  study 
areas. 

The  following  preliminary  issue  and 
concerns  have  been  identified  to  date: 

Issue:  Which  lands  in  the  GCRA 
should  be  designated  open,  closed,  or 
limited  for  ORV  use? 

Concerns: 

a.  What  negative  or  positive  impacts 
could  potentially  occur  to  other  resource 
activities,  BLM  permittees  and  licensees, 
private  landowners,  trappers,  and 
recreationists.  What  options  exist  for 
the  mitigation  of  potential  impacts  from 
ORV  use? 

b.  How  will  the  ORV  designations 
afi'ect  geophysical  exploration  and 
mining  activity  under  the  43  CFR  Parts 
3802  and  3809  regulations? 

c.  How  can  the  BLM  encourage  public 
safety,  and  if  needed,  control  public 
recreation  in/or  around  oil  fields?  Can 
oil  fields  be  signed  to  discourage  public 
uses  such  as  hunting? 

d.  How  can  conflicts  be  resolved 
between  motorized  and  non-motorized 
recreation  uses,  particularly  during 
hunting  seasons? 

e.  What  motorized  vehicle  use  and 
non-motorized  recreation  opportunities 
are  desired  by  the  public,  and  where 
should  those  opportunities  be  provided? 

The  public  is  encotu'aged  to  present 
their  ideas  and  views  on  these  and  other 
issues  and  concerns. 

In  addressing  the  issues  and  concerns, 
at  least  two  ORV  management 
alternatives  will  be  analyzed  in  detail 
and  an  environmental  assessment  (EA) 
will  be  prepared. 

The  alternatives  are: 

1.  Implement  the  existing  ORV 
designations  made  in  the  1983  MFP. 

2.  Modify  the  ORV  designations  made 
in  the  1983  MFP.  Based  on  the 
preliminary  findings,  this  alternative 
represents  more  stringent  restrictions  on 
ORV  use  in  the  GCRA. 

The  draft  EA  will  be  made  available 
for  public  review  and  conmient  for  60 
days.  The  final  EA  and  proposed 
planriing  decision,  including  whether  or 


not  the  Grass  Creek  MFP  will  be 
amended,  will  be  made  available  for  a 
30  day  protest  period  and  a  Governor's 
consistency  review  before  the  decisions 
are  adopted.  In  addition  to  deciding  4he 
ORV  designations  for  the  GCRA. 
another  determination  to  be  made  in  the 
process  is  whether  or  not  the  proposed 
ORV  designations  would  constitute  a 
significant  impact  that  would  require 
preparation  of  an  environmental  impact 
statement  (EIS).  The  public  will  be 
notified  of  these  activities  and  time 
frames  through  individual  mailing  and 
the  news  media.  Anyone  who  wishes  to 
be  placed  on  the  mailing  hst  should 
contact  the  Woriand  Distinct  BLM  Office 
at  the  above  address  or  phone  number. 

May  10. 1988. 
Mariyn  V.  Jones. 
Associate  State  Director. 
[FR  Doc.  88-10893  Filed  5-1:^-88;  8:45  am] 

BILUNQ  COOC  4310-2NM 

Hsh  and  Wildlife  Service 
Receipt  of  Application  for  Permit 

The  public  is  invited  to  conmient  on 
the  following  application  for  permits  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (16  U.S.C.  1361  et  seqj.  the 
Endangered  Species  Act  of  1973,  as 
amended  [16  U.S.C.  1531,  et  seq.J  and 
the  regulations  governing  marine 
mammals  and  endangered  species  (50 
CFR  Parts  17  and  18). 

Applicant 

Name:  University  of  Oregon  Visual 
Arts,  Resources  Center,  Eugene,  OR.  File 
no.  PRT-693357. 

Type  of  Permit-  Public  Display. 

Name  of  Animals:  Wahus  and 
unidentified  pinnipeds. 

Summary  of  Activity  to  be 
Authorized:  TTie  applicant  proposes  to 
reimport  from  Canada  40  Eskimo  dolls 
(Alaskan  native  handicrafts)  some  of 
which  are  partially  constructed  from 
walrus  ivory  and  various  seal  and 
walrus  parts.  The  exhibit  is  currently  on 
tour  in  Canada  and  the  United  States.  It 
will  be  returned  to  the  Alaska  State 
Council  of  the  Arts  which  owns  the 
exhibit  at  the  end  of  the  tour. 

Source  of  Marine  Mammals  for 
Display:  Alaska-wild. 

Period  of  Activity:  One 
reimportation — approximately 
September  30, 1988. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Federal  Wildlife  Permit  Office  is 
forwarding  copies  of  this  application  to 


the  Marine  Mammal  Commission  and  Area  and  Block:  West  Cameron,  Block         or  July.  Interested  parties  are  requested 


hearing  was  held  pursuant  to  the 
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the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for.ccpies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
application  should  be  submitted  to  the 
Director,  OfHce  of  Management 
Audiority,  P.O.  Box  27329.  Washington, 
DC  20038-7329,  within  30  days  of  the 
publication  of  this  notice.  Anyone 
requesting  a  hearing  should  give  speciHc 
reasons  why  a  hearing  would  be 
appropriate.  Tbe  holding  of  such  hearing 
is  at  the  discretion  of  the  Director. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  during  normal  business  hours 
(7:45  am  to  4:15  pm]  in  Room  400,  at  1375 
K  Street,  NW.,  Washington,  DC. 

Dated:  May  10. 1988. 
RJC  Rohinson, 

Chief.  Branch  of  Permits. 

[FR  Doc  88-10810  Filed  5-13-88;  8:45  am] 

BIUJNG  CODE  431«-aS-«  I 


Minerals  Management  Service         i 

ON  and  Gas  and  Sulphur  Operations  (n 
ttw  Outer  Continental  Shel^  Aoddent 
Investigation  Reports 


agency:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  availability  of  an 

investigation  report. 

SUHMARY:  Notice  is  hereby  given  that  an 
investigation  report  of  a  blowout  and 
fire  that  occurred  November  10, 1986,  on 
Outer  Continental  Shelf  Lease  No.  0244, 
West  Cameron  Block  71.  is  available  to 
the  public  upon  request 
ADDRESS:  Copies  of  the  report  may  be 
obtained  from  Minerals  Management 
Service;  Offshore  Rules  and  Operations 
Division,  Mafl  Stop  646;  12203  Sunrise 
Valley  Drive;  Reston,  Virginia  22091,  or 
Public  Information  Sectioa;  Gulf  of 
Mexico  OCS  Region;  Minerals 
Management  Service:  1420  Ehnwood 
Park  Boulevard;  New  Orleans,  Louisiana 
70123;  Telephone  (504)  736-2519.  (FTS) 
680-8519. 

RmTHER  INTONMA-nON  CONTACT.         I 
Mr.  Price  McDonald,  Chief,  Ofishore  ' 
Rules  and  Operations  Division:  Minerals 
Management  Service;  12203  Siuirise    ' 
Valley  Drive.  Mail  Stop  646;  Reston. 
Virginia  22091;  Telephone  (703)  648- 
7813.  (FTS)  959-7813. 
SUPPlEMBfTARY  INFORMATION:  The 

available  accident  investigatioo  report 
is  identified  as  foUowK 
Open  File  Noj  88-0007 
Event  and  Date:  Bkrwout  and  Fire. 
November  10, 1966 


Area  and  Block:  West  Cameron,  Block 

71 
Region:  Gulf  of  Mexico 

Dated:  May  4.  ISSa 
John  B.  Rigg, 

Associate  Director  for  Offshore  Minerals 

Management 

[FR  Doc.  88-10831  Filed  5-13-88;  &-45  am] 

BILUNQ  COeC  4S10-llfMi 


Request  for  Coainwnts  Concerning 
Meetings  To  Diecuas  Revised  Rules 
Governing  ConeoUdated  OH,  Gas,  and 
Sulphur  Operationa  in  the  Outer 
Continental  SheU  K>CS) 

aqency:  Minerals  Management  Service 
(MMS),  Interior. 
action:  Notice. 

summary:  The  MMS  is  plannmg  public 
meetings  to  discuss  the  implementation 
of  the  consolidated  offshore  operating 
rules  for  oil,  gas,  and  sulphur  which 
were  pubHshed  on  April  1, 1988. 
Interested  parties  are  invited  to  indicate 
interest  in  attendance  at  sach  meetings 
and  to  comment  on  the  schedule  and 
locations  for  holding  meetings. 
date:  Comments  should  be  received  by 
June  6, 1988. 

ADDRESS:  Comments  should  be  mailed 
or  hand  delivered  to  the  Department  of 
the  Interior;  Minerals  Management 
Service;  12203  Sunrise  Valley  Drive; 
Mail  Stop  642;  Room  6A112;  Reston, 
Virginia  22091;  Attention:  Richard  B, 
Krahl. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Krahl,  Deputy  Associate 
Director  for  Offshore  Operations: 
Minerals  Management  Service:  (703) 
648-7808. 

SUPPLEMENTARY  INFONMATMHC  On  April 
1. 1988.  MMS  published  •  final  rule 
which  consolidated  and  revised 
reqairements  govemiiig  oil  gas.  and 
sulphur  operations  in  the  OCS  effective 
May  31, 1968  (53  FR  10566).  FoUowing 
the  pubUcation  of  the  new  rules,  several 
lessees  requested  that  KO»fS  conduct 
public  meetings  with  industry  to  discuss 
the  iffii^ications  of  the  new  niles.  In 
response  to  tbe  requests.  MMS  is 
planning  to  hold  public  meetings  and  is 
requesting  comments  from  interested 
parties  to  assist  MMS  in  scheduling  the 
meetings. 

The  lAtS  e^qiects  that  there  will  be 
sufficient  niterest  to  warrant  one  or 
more  meetings  in  eadi  of  several 
locations  around  the  country.  At  dris 
time,  MMS  is  anticipating  that  at  a 
miainBnn.  meetings  will  be  held  in  New 
Orleans.  Louisiana;  Loe  Angeles. 
California;  and  Anchorage,  Alaska,  and 
that  the  first  mpeting  will  be  in  late  June 


or  July.  Interested  parties  are  requested 
to  respond  to  the  following  questions. 

(1)  How  many  people  from  your 
organization  do  you  estimate  would 
attend  a  meeting  in  each  of  the  three 
listed  locations? 

(2)  How  many  of  the  people  estimated 
in  response  to  question  1  would  prefer 
an  alternate  locati<m(s)?  What  is  the 
suggested  alternate  locatioa(s)?  Besides 
the  people  estimated  in  response  to 
question  1,  how  many  additional  people 
would  be  able  to  attend  if  a  meeting 
were  held  in  locations  other  than  the 
three  locaticftis  listed  above?  Identify 
alternate  location(s)  and  number  of 
additional  attendees. 

(3)  When  should  the  meetings  be  held? 
Companies  are  mvited  to  respond 

individually  or  through  associations. 
Associations  are  encouraged  to 
consolidate  responses  from  their 
member  companies. 

Interested  parties  are  requested  to 
respond  at  the  earliest  possible  time  but 
definitely  before  the  date  identified 
above  to  enable  MMS  to  proceed  with 
planning  the  meetings  and  providing 
interested  parties  sufficient  time  to 
schedule  their  attendance.  The  MMS 
will  publish  a  Notice  in  the  Federal 
Register  indicating  the  exact  times  and 
locations  of  the  meetings  as  soon  as  this 
information  has  been  determined. 

Date:  May  9. 198a 

■WMsG.WssMise. 

Acting  Aamxiate  Director  far  Off^tore 
Minerals  Manogetnent 

(FR  Doc  aS-lOSll  Filed  5-13-8B;  8:45  am] 

icoHat 


National  Park  Sorvtea 

Enviroomantal  Impact  Statement; 
Coogaraa  Swamp  National  Monumant, 
SC 

agency:  National  Park  Service,  Interior. 

action:  Notice  of  availability  of  a  draft 
plan  approval  and  finding  of  no 
sigpificant  in^>act  on  a  General 
Management  Plan/Wilderness 
Suitabflity  Study /Environmental 
Assessment  for  Congaree  Swamp 
National  Monument  South  Carolina. 

summary:  The  National  Park  Service 
has  ^epared  a  draft  Han  Amnvral  and 
FimUng  of  No  Significant  Inqmct 
(FC^SI)  on  the  General  Management 
Plan/Wilderness  Suitability  Study/ 
Environmental  Assessment  for  Congaree 
Swamp  National  Monument  in  RicUand 
County,  South  Carolina  which  was 
released  for  public  review  in  November 
1987.  During  this  review  period,  a  public 


hearing  was  held  pursuant  to  the 
requirements  of  the  Wilderness  Act. 

A  total  of  589  written  and  oral 
comments  were  received.  Nine 
addressed  the  subject  of  wilderness.  All 
nine  favored  designation  as  proposed  or 
suggested  additions  to  the  proposal  All 
but  two  of  die  589  respondents  favored 
boundary  expansion.  As  a  result  of  new 
informatioQ.  the  WiMoness  Proposal 
has  been  changed  to  include  ISXno 
acres  to  be  designated  wilderness  and 
3.685  acres  to  be  designated  potential 
wilderness.  An  addition  to  the 
monument  of  approximately  3.900  acres 
instead  of  the  2.464  acres  proposed  in 
the  General  Management  Plan/ 
Wilderness  Suitability  Study/ 
Environmental  Assessment  is  proposed. 
DATES:  A  30-day  comment  period  on  the 
draft  FONSl  m  accordance  with  the 
Council  on  Environmental  Quality 
Regulations,  will  extend  until  June  16, 
1988. 

ADDRESSES:  Send  written  comments  to: 
Regional  Director.  Southeast  Region. 
National  Park  Service.  7S  Spring  Stieet. 
SW,  Adanta.  Georgia  30303. 
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FOR  FUWTIMH  IWrORMATlON  CONTACT: 
Chief,  nanning  and  Confrfiance 
Division.  Southeast  Repon.  National 
Parte  Service.  75  Spring  Street.  SW, 
Atianta,  Georgia  30303,  Telephone  (404) 
331-5465. 

Date  May  10,  isas 
CW.Ogla. 

Acting  Regionat  Director.  Soutlieaat  Region. 
[PR  Doc.  88-10917  Filed  5-13-88;  8:45  am] 

BIIXINQ  COOC  431S-7S-N 


[DESe»-2SI 

Environmental  Statements;  Glacier 
Bay  National  Park  and  Preserve,  AK 

action:  Notice  of  Availability  of  the 
Draft  Environmental  Impact  Statemmt 
(DEIS)  for  die  Wilderness 
Recommendation  Glacier  Bay  National 
Park  and  Preserve,  Alaska  and  the 
holding  of  public  bearings  and  public 
meetings. 

For  Glacier  Bay  National'Park  and 
Preserve,  four  alternatives  were 
examined  ranging  from  no  action,  which 
means  no  additional  wUdemess 
designation,  to  designating  an  additional 
69,580  acres  of  suitable  lands  and 
waters  within  the  study  area  as 
wilderness.  Alternative  2,  the  proposed 
action,  recommends  62,790  acres  of 
study  area  lands  and  waters  for 
wilderness  designation.  Also  included  in 
the  proposed  action  would  be  48,520 
acres  of  waters  deleted  or  excluded 
from  wilderness  designation. 


DATES  AND  AOORESS:  The  public  is 
invited  to  comment  on  the  UBIS.  The 
public  comment  period  wiQ  end  August 
29. 1988.  Written  comments  should  be 
mailed  to  Mr.  Q.  Boyd  Evison,  Regional 
Director,  Alaska  R^onal  Office, 
National  Park  Service.  2525  GambeU. 
Anchorage.  AK  90603.  Comments  must 
be  received  by  August  29. 1988  to  be 
considered  in  the  development  of  the 
final  EIS. 

Two  formal  public  hearings  have  been 
scheduled  to  receive  oral  and  written 
comments  on  this  wilderness  DEIS.  A 
section  810  review  will  be  conducted  as 
part  of  the  hearings.  The  public  hearings 
wrill  also  provide  the  opportunity  to 
receive  oral  and  written  comments  rni 
Wilderness  Recommendations  for 
Noatak  National  Preserve.  Aniakchak 
National  Monument  and  Preserve,  Cape 
Krusenstem  National  Monument, 
Katmai  National  Park  and  Preserve, 
Denali  National  Park  and  Preserve,  and 
Kobuk  Valley  National  Parte  draft  EISs, 
which  are  also  on  public  review.  One 
hearing  will  be  held  in  Anchorage, 
Alaska,  on  Monday.  July  18. 1988.  at  7:00 
pjn..  Room  300,  Alaska  Region  Office. 
National  Park  Service,  2525  GambeU 
Street.  Another  hearing  will  be  held  on 
Tuesday,  July  19,  at  7:00  p.m.  in 
ArlingtiHi.  Virginia,  at  the  Professional 
Cento-,  Third  Floor,  Metropotitan 
Campus  of  George  Mason  University. 
3401  North  Fairfax  Drive. 

In  addition,  four  public  meetings  will 
be  held  on  Glacier  Bay  National  Park 
and  Preserve  Wilderness  DEIS.  On 
Tuesday,  July  19, 1988  a  meeting  will  be 
held  at  thejcity  offices  in  Hoonah  at  2:00 
pjn.  and  a  second  meeting  on  that  day 
wUl  be  held  at  the  school  at  Gustavus  at 
7:00  p.m.;  on  Wednesday,  July  20. 1988, 
at  the  Borough  Assembly  Room.  Juneau. 
7KX)  p.m.;  and  on  Thursday,  July  21, 1968 
at  die  dty  offices  in  Yukutat  A  section 
810  review  will  be  conducted  as  part  of 
the  meetings. 

.FOR  FURTHER  INFORMATION  CONTACT 

Division  of  Planning,  Alaska  Regional 
Office,  National  Park  Service,  2525 
GambeU  Street.  Anchorage.  Alaska 
99503;  (907)  257-2654.  The  headquarters 
at  Gustavus.  Alaska  99826.  phone  (907) 
697-2232  will  have  reading  copies 
avaUable  to  die  pubhc  as  wiU  the  NPS 
Alaska  Regional  Office  (address  above); 
the  Alaska  Resources  Library  in 
Anchorage,  Alaska,  701  C  Street;  the 
Alaska  Pubhc  Lands  Information  Office 
in  Fairbanks,  Alaska,  Third  and 
Cushman  Streets;  and  the  Office  of 
Public  Affairs,  National  Park  Service, 
Department  of  the  Interior  in 


Washington.  DC.  18di  and  C  Streets, 

NW. 

G«nldD.PMisD. 

Associate  Director,  Planning  and 
Development. 

Approved: 

Bmce  Blancliard. 

Director,  Office  of  Environmental  Project 
Review,  United  States  Department  of  t/ie 
Interior. 

Date:  May  la  1988. 
[FR  Doc.  88-10915  Filed  5-13-88;  8:45  em] 

BlUMte  COOC  43ie-7«-M 


[DES  88-261 

Environmental  Statementa;  Noatak 
,AK 


action:  Notice  of  AvaUability  of  the 
Draft  Environmental  Impact  Statonent 
(DEIS)  for  die  Wilderness 
Recommendation  Noatak  National 
Preserve,  Alaska  and  the  holding  of 
pubhc  hearings  and  pubUc  meetings. 

For  Noatak  National  Preserve,  two 
alternatives  were  examined  ranging 
irom  no  action,  which  means  no 
additional  wilderness  designation,  to 
designating  a  portion  of  suitable  lands 
within  the  study  area  as  wilderness. 
Alternative  2,  the  proposed  action, 
recommends  757,175  acres  or  nearly  100 
percent  of  study  area  lands  for 
wilderness  designation. 
DATES  AND  ADDRESSES:  The  pubUc  is 
invited  to  comment  on  the  DEIS.  The 
public  comment  period  wiU  end  August 
29, 198a  Writien  comments  should  be 
mailed  to  Mr.  Q.  Boyd  Evison,  Regional 
Director.  Alaska  Regional  Office, 
National  Park  Service,  2525  GambeU, 
Anchorage,  Alaska  99503.  Comments 
must  be  received  by  August  29, 1988,  to 
be  considered  in  the  development  of  the 
final  mS. 

Two  formal  public  hearings  have  been 
scheduled  to  receive  oral  and  written 
comments  on  this  wilderness  DEIS.  A 
section  810  review  will  be  conducted  as 
part  of  the  hearings.  The  public  hearings 
will  also  provide  the  opportunity  to 
receive  oral  and  written  comments  on 
WUdemess  Recommendations  for 
Aniakchak  National  Monument  and 
Preserve,  Cape  Krusenstem  National 
Monument,  Glacier  Bay  National  Park 
and  Preserve,  Katmai  National  Park  and 
Preserve,  Denali  National  Park  and 
Preserve,  and  Kobuk  Valley  National 
Park  draft  EISs,  which  are  also  on  public 
review.  One  hearing  will  be  held  in 
Anchorage  Alaska,  on  Monday,  July  18, 
1988,  7:00  p.m..  Room  300,  Alaska 
Regional  Office,  National  Park  Service. 
2525  GambeU  Street.  Another  hearing 
wiU  be  held  on  Tuesday,  July  19,  at  7:00 
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p.in.  in  Arlington,  Virginia,  at  the 
Professional  Center,  Third  Floor, 
Metropolitan  Campus  of  George  Masion 
University,  3401  North  Fairfax  Drive. 

In  addition,  five  public  meetings  will 
be  held  on  Noatak  National  Preserve 
DEIS.  On  Monday,  July  25, 1988.  in  the 
community  hall  at  Kivalina  at  2:00  p.m. 
and  in  the  community  hall  at  Noatak  at 
7K)0  p.m.;  on  Tuesday,  July  26, 1988,  in 
the  National  Park  Service  visitor  center 
in  Kotzebue  at  7:00  p.m.;  on  Wednesday, 
July  27, 1988  in  the  IRA  building  in 
Ambler  at  7:00  p.m.;  and  on  Thursday, 
July  28, 1988  in  the  community  building 
in  Kiana  at  7:00  p.m.  A  section  810 
review  will  be  conducted  as  part  of  the 
meetings. 

FOM  FURTHER  INFORMATION  CONTACT: 
Division  of  Planning,  Alaska  Regional 
Office,  National  Park  Service.  2525 
Gambell  Street,  Anchorage,  Alaska 
99503;  (907]  257-2654.  The  headquarters 
at  P.O.  Box  1029,  Kotzebue.  Alaska 
99752,  phone  (907]  442-3890  will  have 
reading  copies  available  to  the  public  as 
will  the  NPS  Alaska  Regional  Office 
(address  above);  the  Alaska  Resources 
Library  in  Anchorage.  Alaska,  701  C 
Street;  the  Alaska  Public  Lands 
Information  Office  in  Fairbanks,  Alaska. 
Third  and  Cushman  Streets;  and  the 
Office  of  Public  Affairs,  National  Park 
Service,  Department  of  the  Interior  in 
Washington  DC.  18th  and  C  Streets. 
NW. 

Gerald  D.  Patten. 
Associate  Director,  Planning  and 
Development. 

Approved: 
Brace  Blanchaid. 
Director,  Office  of  Environmental  Project 
Review,  United  States  Department  of  the 
Interior. 

Date:  May  11. 1988. 

[PR  Doc.  88-10916  Filed  5-13-88:  8:45  am] 

BMJJNO  COOE  4310-7D-M 

National  Capital  Region;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  National 
Capital  Memorial  Commission  will  be 
held  on  Thursday,  May  26.  at  1:00  p.m.. 
in  the  Executive  Conference  Room  at  the 
National  Capital  Planning  Commission, 
1325  G  Street.  NW,  Washington.  DC. 

The  Commission  was  established  by 
Pub.  L  99-652.  for  the  purpose  of 
advising  the  Secretary  of  the  Interior  or 
the  Administrator  or  the  General 
Services  Administration,  depending  on 
which  agency  has  jurisdiction  over  the 
lands  involved  in  the  matter,  on  policy 
and  procedures  for  establishment  of 


(and  proposals  to  establish] 
commemorative  works  in  the  District  of 
Columbia  or  its  environs,  as  well  as 
such  other  matters  concerning 
commemorative  works  in  the  Nation's 
Capital  as  it  may  deem  appropriate.  The 
Commission  evaluates  each  memorial 
proposal  and  makes  recommendations 
to  the  Secretary  or  the  Administrator 
with  respect  to  appropriateness,  site 
location  and  design,  and  serves  as  an 
information  focal  point  for  those  seeking 
to  erect  memorials  on  Federal  land  in 
Washington.  DC.  or  its  environs. 

The  members  of  the  Commission  are 
as  follows: 

William  Penn  Mott,  Jr.  Chairman. 

Director,  National  Park  Service. 

Washington.  DC 
George  M.  White,  Architect  of  the 

Capitol,  Washington,  DC 
Honorable  Andrew  J.  Goodpaster. 

Chairman,  American  Battle 

Monimients  Commission,  Washington. 

DC 
J.  Carter  Brown,  Chairman,  Commission 

of  Fine  Arts,  Washington.  DC 
Glen  Urquhart  Chairman.  National 

Capital  Planning  Commission, 

Washington,  DC 
Honorable  Marion  S.  Barry.  Jr.,  Mayor  of 

the  District  of  Columbia.  Washington. 

DC 
John  Alderson.  Administrator,  General 

Service  Administration.  Washington, 

DC 
Honorable  Frank  Carlucci.  Secretary  of 

Defense,  Washington.  DC 

The  purpose  of  the  meeting  will  be  to 
review  and  take  action  on  the  following: 

I.  Preliminary  Design  Approval 

a.  Kahlil  Gibran  Memorial,  authorized 
by  Pub.  L  98-537,  October  19, 1984. 
Presentation  of  preliminary  design  by 
the  Kahlil  Gibran  Centennial 
Foundation. 

n.  Site  Location  Approval 

a.  Peace  Garden  Memorial,  authorized 
by  Pub.  L  100-63,  June  30, 1987. 
Presentation  of  the  proposed  site  by  the 
Peace  Garden  Project. 

b.  Black  Revolutionary  War  Patriots 
Memorial,  authorized  by  Pub.  L  99-558. 
October  27, 1986.  Presentation  of  the 
proposed  site  by  the  Black 
Revolutionary  War  Patriots  Foundation. 

c.  Korean  War  Memorial,  authorized 
by  Pub.  L  99-572.  October  28. 1986. 
I^sentation  of  the  proposed  site  by  the 


American  Battle  Monuments 
Commission. 

ni.  Discussion  of  Regulations  Pursuant 
to  Public  Law  99-«52 

IV.  Status  Reports  of  Pending  Memorials 

Date:  May  19, 1988. 
Menus ).  Ftali  ]t^ 

Regional  Director,  National  Capital  Region. 
(PR  Doc.  88-10914  Filed  5-1^-68;  8:45  am] 

BNXMQ  COM  4310-70-11 

INTERSTATE  COMMERCE 
COMMISSION 

IFinance  Dodtet  Na  312S3] 

Bluegraw  Railway  Museum,  Inc; 
Acquisition  Exemption;  Souttiem 
Railway  Co.  and  Biuegrass  Railroad 
Co.;  Operation  Exemption;  Biuegrass 
Railway  Museum,  Inc. 

BlueGrass  Railway  Museum,  Inc. 
(BGRM)  and  its  wholly-owned 
subsidiary,  BlueGrass  Railroad 
Company,  Inc.  (BGRR).  have  filed  a  joint 
notice  of  exemption.  BGRM  seeks 
exemption  to  acquire  a  line  of  railroad 
owned  by  Southern  Railway  Company. 
The  line  extends  from  milepost  9.0-LL 
near  Versailles,  KY  to  milepost  3.5-LL  at 
the  east  bank  of  the  Kentucky  River 
near  Tyrone,  KY,  a  distance  of  5.5  miles. 
The  line  will  be  used  principally  for 
operation  of 'passenger  excursion  trains 
by  BGRM.  BGRR  seeks  exemption  to 
operate  the  line  in  common  carrier 
service,  if  such  service  should  be 
requested.  The  transaction  is  expected 
to  be  consummated  on  May  31, 1988. 
Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Arthur  J. 
Bryson,  Attorney  at  Law,  376  South 
Broadway,  Lexington,  KY  40508.  . 

BGRM  ft  BGRR  must  preserve  intact 
all  sites  and  structures  more  than  50 
years  old  until  compliance  with  the 
requirements  of  Section  106  of  the 
National  Historic  Preservation  Act,  16 
U.S.C.  470  is  achieved.  See  Class 
Exemption  for  the  Acquisition  and 
Operation  of  Rail  Lines  under  49  U.S.C. 

10901. LC.C.2d .  served 

February  17. 198& 

The  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  May  4, 198& 
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By  the  Commissioii.  Jane  F.  Madull. 
Director.  Office  of  Ptoceedingi. 
NoretaR.MGGa0, 
Secretary. 
[PR  Doc.  88-10800  Filed  S-13-88;  8:45  am] 


IDocket  No.  AB-55  (Sob-No.  247X)) 

CSX  Transportation,  mc;  ExMiptfon: 
AbMdonment  In  CaHwon  County,  AL 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152, 
Subpart  F — Exempt  Abaxuioamenta  to 
abandon  its  12.7-mile  line  of  railroad 
between  milepost  SG-e61jO  near 
.Maxwellbom,  AL  and  milepost  SG-6737 
near  Wellington.  AL 

Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  tiuit  overhead  traffic 
has  been  rerouted,  and  (2)  diat  ne 
formal  complaint  filed  by  a  user  of  rail 
service  cm  the  line  (or  l^  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  eidier  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exempticm.  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abaadonment-Coehen.  360  LCC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C  lOSOS(d) 
must  be  filed. 

The  exemption  will  be  effective  June 
15. 1988  (unless  stayed  pending 
reconsideration  and  provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  has  been  filed). 
Petitions  to  stay  regarding  matters  that 
do  not  involve  environmentcd  issues ' 
^nd  formal  expressions  of  intent  to  file 
an  offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2)  *  must  be  filed  by  May 


'    '  A  stay  will  be  routinely  igflued  by  the 
Comminion  in  Ihote  proceedinga  where  an 
informed  decision  on  enriroaiilBDtal  inoes  (whetlier 
raised  by  a  party  of  by  the  Section  of  Energy  and 
Environment  in  its  independent  inveatigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Ex  Parte  No.  274  (Sub-No. 
8).  Exemption  of  Oul-of-Service  Hail  Unes.  served 
March  8. 1988. 

•  See  Exemption  of  Rail  Line  Abandonments  or 
Discontinuance — Offers  of  Financial  Assistance 

I.CC.  Zd ,  served  December  a,  19B7.  and 

final  rules  published  in  the  Fsdaral  Register  on 
December  22. 1987  (S2  PR  48440-46446). 


26, 1988.  and  petitions  for 
reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  June  5, 1968 
with:  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commissioiu  Washbigton,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  sbwld  be  sent  to 
applicant's  representative:  Charies  M 
Rosenberger.  Senior  Coonsel,  CXS 
Transportation.  Inc..  500  Water  Street. 
JadcsonviUe.  FL  32202. 

ff  the  notice  of  exemptioa  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ob  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  tnaa  this 
abandonment 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  serve  the  EA  on  all  parties  by  May 
21, 1968.  Other  interested  persons  may 
obtain  a  copy  of  the  EA  from  SEE  by 
writing  to  it  (Room  3115,  Interstate 
Commerce  Commission,  Washington, 
DC  20423]  or  by  calling  Carl  Bausch, 
Chief,  SEE  at  (202)  275-7316. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  May  5. 1988. 

By  the  Commission.  Jane  F.  Mackall. 
Director.  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 
(FR  Doc  88-10798  Filed  5-13-88: 8:45  am) 

MLUMQ  COOC  mS-01-H 


DEPARTMENT  OF  JtJSTICE 

Drug  Enforcsmont  Administration 
[Dodiet  No.  87-«4] 

Vincent  A.  Sundry,  D.O.;  Oanial  of 
Applications 

On  July  27, 1987,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEA)  issued  on  Order 
to  Show  Cause  to  Vincent  A.  Sundry. 
D.O.  (Respondent)  of  805  S.  Pinellas 
Avenue,  Suite  #5,  Tarpon  Springs, 
Florida  33589  proposing  to  deny  any 
pending  applications  for  registration  as 
a  practitioner  under  21  U.S.C.  823(f).  The 
Order  to  Show  Cause  alleged  that  the 
registration  of  Respondent  with  the  Drug 
Enforcement  Administration  would  be 
inconsistent  with  the  public  interest  as 
that  term  is  used  in  21  U.S.C.  823(f). 

By  letter  dated  August  24, 1987, 
Respondent  requested  a  hearing  on  the 


issues  raised  by  the  Order  to  Show 
Cause  and  the  matter  was  docketed 
before  Administrative  Law  Judge 
Prands  L  Young.  Following  perhearing 
procedures,  a  hearing  was  held  on 
October  22, 1987,  in  Tampa,  Florida.  On 
February  12, 1988,  the  Administrative 
Law  Judge  issued  his  opinion  and 
recommended  ruling,  findings  of  fact, 
conclusions  of  law  and  decision.  No 
exceptions  were  filed,  and  on  March  18. 
1968,  Judge  Young  transmitted  the 
record  of  these  proceedings  to  the 
Administrator.  The  Administrator  has 
considered  the  record  in  its  entirety  and 
pursuant  to  21  CFR  1316.67  hereby 
issues  his  final  order  in  this  matter 
based  upon  findings  of  feet  and 
condusioiu  of  law  as  hereinafter  set 
forth. 

The  Administrative  Law  Judge  found 
that  on  or  about  October  25. 1972,  in  the 
United  States  District  Court  for  the 
Western  District  of  Pennsylvania, 
Respondent  was  convicted  of  four 
counts  of  illicit  sale  and  distribution  of 
an^>hetamine.  felony  offenses  relating  to 
a  Schedule  Q  controlled  substance.  On 
or  about  December  14, 1972.  in  the 
United  States  District  Court  for  the 
Western  District  of  Pennsylvania. 
Respondent  was  also  convicted  of  two 
counts  of  willfully  and  knowingly  failing 
to  make  an  income  tax  return  in 
violation  of  26  U3.C.  7203.  On  or  about 
April  27. 1981.  in  the  United  States 
District  Court  for  the  District  of  Kansas. 
Respondent  was  convicted  of  acquiring 
and  obtaining  possession  of  Schedule  II 
non-narcotic  controlled  substances  to  be 
distributed  and  dispensed  in  violation  of 
21  U.S.C.  841(a)(1).  felony  offenses 
relating  to  controlled  substances.  At  the 
same  time.  Respondent  was  convicted  of 
12  counts  of  causing  controlled 
substances  to  be  distributed  and 
dispensed  unlawfully  by  writing 
prescriptions  in  names  other  than  those 
of  the  actual  recipients  of  the 
prescriptions.  As  a  result  of  these 
convictions.  Respondent  served  about  45 
days  in  Federal  prison. 

In  1982.  Respondent  applied  for  a  DEA 
registration  at  an  address  in  Florida.  An 
Order  to  Show  Cause  was  issued  by 
DEA  proposing  to  deny  that  appUcation. 
Respondent  requested  a  hearing  which 
was  ultimately  scheduled  for  February 
17. 1983,  in  Tampa.  Florida.  Govenrment 
counsel  appeared  at  the  hearing, 
however  Respondent's  counsel  failed  to 
show  up.  Thereafter,  on  September  19. 
1983,  the  then-Acting  Administrator 
denied  Respondent's  application  in  a 
final  order  published  in  the  Federal 
Register.  Volume  48,  at  page  43415  on 
September  23. 1983. 


17258 


Federal  Register  /  Vol.  53.  No.  94  /  Monday.  May  16.  1988  /  Notices 


In  October  1982,  while  Respondent's 
1982  application  for  registration  was 
pending,  the  Pinellas  County,  Florida, 
Sheriff's  Office  initiated  an  investigation 
of  Respondent's  controlled  substance 
handling  practices  after  receiving 
information  that  Respondent  was 
writing  prescriptions  for  controlled 
substances  without  being  registered  by 
DEA.  The  investigation  revealed  that 
Respondent  did,  in  fact,  write 
prescriptions  for  controlled  substances 
for  various  individuals  knowing  that  he 
was  not  registered  with  DEA  and, 
therefore,  not  authorized  to  write  such 
prescriptions.  As  a  result  of  this         , 
investigation.  Respondent  was 
convicted  in  a  Florida  State  court  on  or 
about  August  24, 1983,  after  pleading 
nolo  contendere  to  thirteen  counts  of 
sale  or  delivery  of  controlled  substances 
in  violation  of  the  Florida 
Comprehensive  Drug  Abuse  Prevention 
and  Control  Act.  felony  offenses  relating 
to  controlled  substances. 

Respondent  has  submitted  two 
applications  for  registration  with  DEA. 
one  dated  November  28, 1986,  and  the 
other  dated  February  26, 1987.  These 
applications  are  the  subject  of  these 
proceedings.  The  Administrative  Law 
judge  concluded  that  Respondent's 
registration  would  be  inconsistent  with 
the  public  interest.  Respondent  has 
exhibited  flagrant  disregard  for  the  laws 
relating  to  controlled  substances.  He  has 
been  convicted  in  three  different  states 
of  controlled  substance-related  felonies 
over  a  period  of  eleven  years. 

In  addition,  the  Administrative  Law 
Judge  concluded  that  Respondent  does 
not  appear  to  have  any  real  need  for  a 
DEA  Certificate  of  Registration.  A     , 
number  of  Respondent's  patients 
testified  on  his  behalf  at  the  hearing. 
Most,  if  not  all,  of  them  stated  that  they 
have  been  very  satisfied  with  the       I 
professional  care  and  treatment        ' 
received  from  Respondent  over  the  past 
several  years.  During  that  period. 
Respondent  was  not  registered  with 
DEA.  Also,  during  an  interview         | 
conducted  on  February  6, 1987,  I 

Respondent  told  a  DEA  Diversion 
Investigator  that  the  only  reason  he  was 
applying  for  DEA  registration  was 
because  he  needed  it  to  obtain  hospital 
privileges.  DEA  does  not  register 
individuals  to  enable  them  to  obtain 
hospital  privileges.  Registrations  under 
the  Controlled  Substances  Act  are 
issued  for  one  purpose — to  enable  the 
registrant  to  lawfully  handle  controlled 
substances.  I 

Based  on  his  conclusion  that         ' 
Respondent's  registration  would  be 
inconsistent  with  the  public  interest,  the 
Administrative  Law  Judge  recommended 


that  Respondent's  applications  for 
registration  be  denied.  The 
Administrator  adopts  the 
Administrative  Law  Judge's  opinion  and 
recommended  ruling  in  its  entirety. 
Respondent  caimot  be  trusted  to 
responsibly  handle  controlled 
substances. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  any  pending 
applications  for  registration  under  the 
Controlled  Substances  Act  submitted  by 
Vincent  A.  Sundry.  D.O.,  be,  and  they 
hereby  are,  denied.  This  order  is 
effective  immediately. 
John  C.  Lawn, 
Administrator. 

Date:  May  10. 1968. 
[FR  Doc.  88-10903  Filed  5-13-88;  8:45  am] 

BILUNQ  CODE  4410-09-11 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnerst>ip  Act  and 
Targeted  Jobs  Tax  Credit  Program; 
Lower  Living  Standard  Income  Level 

agency:  Employment  and  Training 
Administration,  Labor. 
action:  Notice  of  determination  of 
lower  living  standard  income  level; 
request  for  comments. 

summary:  The  Job  Training  Partnership 
Act  (JTPA)  and  the  Internal  Revenue 
Code  of  1954  provide  that  the  term 
"economically  disadvantaged"  may  be 
defined  as  70  percent  of  the  "lower 
living  standard  income  level"  (LLSIL). 
To  provide  the  most  accurate  data 
possible,  the  Department  of  Labor  is 
issuing  revised  figures  for  the  LLSIL. 
DATE:  Effective  date:  This  notice  is 
effective  on  May  31, 1988. 

Comments:  Written  comments  on  this 
notice  will  be  accepted  through  May  31. 
1988. 

ADDRESS:  Send  written  comments  to: 
Mr.  Robert  N.  Colombo.  Director.  Office 
of  Employment  and  Training  Programs. 
Employment  and  Training 
Administration.  U.S.  Department  of 
Labor,  Room  N-4703.  200  Constitution 
Avenue  NW..  Washington,  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Robert  N.  Colombo,  Telephone:  202- 

535-0577. 

SUPPLEMENTARY  INFORMATION:  It  is  a 

purpose  of  the  Job  Training  Partnership 
Act  (JTPA)  "to  afford  job  training  to 
those  economically  disadvantaged 


individuals  *  *  *  who  are  in  special 
need  of  such  training  to  obtain 
productive  employment"  (Emphasis 
added)  JTPA  section  2;  see  20  CFR 
626.1(a)(2).  JTPA  section  4(8)  defines,  for 
the  purposes  of  JTPA  eligibility,  the  term 
"economically  cUsadvantaged"  in  part 
by  reference  to  the  "lower  living 
Standard  income  level"  (LLSIL).  See  20 
CFR  626.4.  Similar  definitions  of 
"economically  disadvantaged,"  which 
also  include  references  to  the  LLSIL.  are 
provided  at  JTPA  sections  201(b)(3)(B) 
and  202(a)(4)(B)  for  JTPA  Title  U 
allotment  and  within-State  allocation 
purposes.  See  20  CFR  629.39  and  630.1. 

llie  LLSIL  figures  published  in  this 
notice  shall  be  used  to  determine 
whether  an  individual  is  economically 
disadvantaged  for  applicable  JTPA 
purposes.  JTPA  section  4(16)  defines 
LLSIL  as  follows: 

The  term  "lower  living  standard  income 
level"  means  that  income  level  (adjusted  for 
regional,  metropolitan,  urban,  and  rural 
differences  and  family  size]  determined 
annually  by  the  Secretary  (of  Labor)  based 
on  the  most  recent  "lower  living  family 
budget"  issued  by  the  Secretary. 

Internal  Revenue  Code  (I.R.C.) 
sections  44B  and  51  establish  a  Targeted 
Jobs  Tax  Credit  (TJTC)  Program  for  a 
portion  of  the  wages  paid  by  employers 
from  "targeted"  groups.  Certain  of  the 
targeted  groups  require  that  the  worker 
be  a  member  of  "an  economically 
disadvantaged  family".  See.  e.g.,  I.R.C. 
sections  51(d)  (3)(A)(ii).  (4)(C).  (7)(B). 
(8)(A)(iv).  and  (12)(A)(iv).  The  LLSIL 
figures  published  in  this  notice  shall  be 
used  to  determine  whether  an  individual 
is  a  member  of  an  economically 
disadvantaged  family  for  applicable 
TJTC  purposes. 

The  most  recent  lower  living  family 
budget  was  issued  by  the  Secretary  in 
the  fall  of  1981.  Using  those  data,  the 
1981  LLSIL  was  determined  for  programs 
under  the  now-repealed  Comprehensive 
Employment  and  Training  Act.  and  for 
the  TJTC  program.  The  four-person 
urban  family  budget  estimates 
previously  published  by  the  Bureau  of 
Labor  Statistics  {ELS]  provided  the  basis 
for  the  Secretary  to  determine  tlie  LLSIL 
for  training  and  employment  program 
operators.  BLS  terminated  the  four- 
person  family  budget  series  in  1982. 
after  publicatioiTof  the  Fall  1981 
estimates. 

Under  JTPA,  the  Employment  and 
Training  Administration  (ETA), 
published  the  1987  updates  to  die  LLSIL 
in  the  Federal  Register  of  July  14, 1987 
(52  FR  26378).  ETA  has  again  updated 
the  LLSIL  to  reflect  cost  of  living 
increases  for  1987,  by  applying  the 
percentage  change  in  the  December  1987 


consumer  price  index  (CPI),  compared 
with  the  December  1986  CPI,  to  each  of 
the  July  14. 1987,  LLSIL  figures.  Those 
updated  figures  for  a  family  of  four  are 
listed  in  Table  1  below  by  region  for 
both  metropolitan  and  nonmetropolitan 
areas.  Since  eligibility  is  determined  by 
family  income  at  70  percent  of  the  LLSIL. 
pursuant  to  section  4(8)  of  JTPA.  those 
figures  are  listed  below  as  well. 

Table  1.— Lovt/ER  Living  Standard 
Income  Level  by  Region  > 
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Region 

1988 

Adjusted 

LLSIL 

70  Percent 
LLSIL 

Northeast 

Metro „ 

Non-Metro 

19.790 
19.130 

ie.820 
18.000 

17.940 
16.620 

19.790 
19.710 

13.650 
13.390 

13.170 
12.600 

12.560 
11,780 

13,850 
13,800 

North  Central: 
Metro 

Non-Metro 

South: 

Metro „ 

Non-Metro 

West 
Metro 

NonJ*fletro 

"  For  ease  of  calculation,  these  figures  have  been 
rounded  to  the  nearest  ten. 


Jurisdictions  included  in  the  various 
regions,  based  generally  on  Census 
Divisions  of  the  U.S.  Department  of 
Commerce  are  as  follows: 


Northeast 


Connecticut 
Maine 

Massachusetts 
New  Hampshire 
New  Jersey 


New  York 
Pennsylvania 
Rhode  Island 
Vermont 
Virgin  Islands 


North  Central 


Illinois 

Indiana 

Iowa 

Kansas 

Michigan 

Miimesota 


Alabama 

American  Samoa 

Arkansas 

Delaware 

District  of  Columbia 

Florida 

Georgia 


Missouri 

Nebraska 

North  Dakota 

Ohio 

South  Dakota 

Wisconsin 


South 


Kentucky 

Louisiana 

Marshall  Islands 

Maryland 

Mississippi 

Micronesia 

North  Carolina 


Northern  Marinanas 
Oklahoma 
Palau 

Puerto  Rico 
South  Carolina 


Teiuiessee 
Texas 
Virginia 
West  Virginia 


West 


Arizona  New  Mexico 

CBlifomia  Oregon 

Colorado  Utah 

Idaho  Washington 

Montana  ^  Wyoming 

Nevada 

Additionally,  separate  figures  have 
been  provided  for  Alaska,  Hawaii  and 
Guam  as  indicated  in  Table  2  below. 

For  Alaska,  Hawaii  and  Guam,  the 
1987  figures  were  updated  by  creating  a 
"State  Index"  based  on  the  ratio  of  the 
urban  change  in  the  State  (using 
Anchorage  and  Honolulu)  compared  to 
the  West  regional  metropohtan  change, 
and  then  applying  that  index  to  the 
West  regional  nonmetropolitan  change. 

Table  2.— Lower  Living  Standard  In- 
come   Level— Alaska,    Hawaii    and 

GUAM> 


Region 

1968 

Adjusted 

LLSIL 

70Percent 
LLSIL 

Alaska- 
Metro 

26,310 
24.750 

25,390 
22,600 

16,420 
17,320 

17,770 
15,960 

Non-Metro 

Hawaii-Guam: 
Metro 

Non-Metro 

■  Rounded  to  the  nearest  ten. 

Data  on  25  selected  Metropolitan 
Statistical  Areas  (MSAs)  are  also 
available.  These  are  based  on  monthly, 
bimonthly  or  semiannual  CPI  changes 
for  a  12-month  period  ending  in 
December  1987.  The  updated  LLSIL 
figures  for  these  MSAs,  and  70  percent 
of  the  LLSIL,  rounded  to  the  nearest  ten, 
are  set  forth  in  Table  3  below. 

Table  3.— Lower  Uving  Standard  Income 
Level— 25  MSA's 


Region  1MSA 


Anchorage.  AK.. 

Atlanta.  GA 

Baltimore.  MA... 


26.310 
16.300 
19.100 


70  percent 
LLSIL 


18.420 
12.610 
13,370 


Table  3.— Lower  Living  Standard  Income 
Level— 25  MSA'S— Continued 


Boston.  MA. 

Butfakj,  NY 

Chicago,  IL  & 

Northwestern,  IN 

Qncinnati,  OH/KY/IN 

Cleveland,  OH 

Dallas-Ft  Worth,  TX.... 
Denver-BooWer.  CO... 

Detroit.  Ml 

Honolulu,  HI 

Houston,  TX 

Kansas  City,  MO/KS.. 
Los  Ar)geles/Long 

Beach/  Anaheim. 

CA 

Milwaukee,  Wl 

Minneapolis-St  Paul, 

MN 

New  York,  NY/ 

Northeastern,  NJ 

Philadelphia,  PA/NJ ... 

Pittsburgh,  PA 

San  Diego,  CA 

San  Frandsoo- 

Oakland,  CA 

Seattle-Evefett.  WA.... 

St  Louis.  MO/IL , 

Washington,  OC/MD/ 

VA 


19.570 
19.330 
19.650 
17.590 
19.050 
18.100 
25.390 
16.990 
18.670 


20..690 
18.840 

18.530 

20.520 
19.510 
18,800 
20,560 

20,750 
20,230 
18,630 

21,530 


14.680 
12.740 

13.700 
13.530 
13,750 
12.320 
13,330 
12.670 
17.770 
11.890 
13.070 


14.480 
13,190 

12,970 

14,370 
13.660 
13.160 
14.400 

14,530 
14,160 
13,040 

15,070 


Table  4  below  is  a  listing  of  each  of 
the  various  figures  at  70  percent  of  the 
updated  1988  LLSIL  for  family  sizes  of 
one  to  six  persons.  For  families  larger 
than  six  persons,  an  amount  equal  to  the 
difference  between  the  six  and  the  five- 
person  family  income  levels  should  be 
added  to  the  six-person  family  income 
level  for  each  additional  person  in  the 
family.  Where  the  poverty  level  for  a 
particular  family  size  is  greater  than  the 
corresponding  LLSIL  figures,  the  figure  is 
indicated  in  parentheses. 

(Section  4(8)  of  JTPA  defines 
"economically  disadvantaged"  as, 
among  other  things,  an  individual  whose 
family  income  was  not  in  excess  of  the 
higher  of  the  poverty  level  or  70  percent 
of  the  LLSIL.  The  Department  of  Health 
and  Human  Services  published  the 
aimual  update  of  the  poverty-level 
guidelines  at  53  FR  4213  (February  12. 
1988).) 


Table  4.— Seventy  Percent  of  Updated  1988  LLSIL.  by  Family  Size» 


Famify  ofone 


(4.240) 

(4.280) 

(4.440). 
(4.520) . 
(4.540). 
(4.560). 
(4.590). 
(4.610) . 


Two 


(6.950) 
(7.020) 
(7,270) 
(7.410) 
(7.430) 
(7.480) 
(7.520) 
(7.560) 


Three 


(9.540) 
(9.630) 
9.960 
10,170 
10,210 
10.260 
10,320 
10,380 


Four 

Five 

Six 

11,780 

13.900 

16.260 

11,890 

14.030 

16,410 

12,320 

14.540 

17.000 

12.560 

14.620 

17.330 

12,600 

14.870 

17.390 

12,870 

14,950 

17.460 

12.740 

15,030 

17.580 

12.610 

15,120 

17.660 

17260 
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Table  4.— Seventy  Percent  of  Updated  1988  LLSIL,  by  Family  Size  »— Continued 


Family  of  one 

Two 

Three 

Four 

Five 

Six 

(4  670J                

L 

(7.650) 

(7.690) 

(7.710) 

(7.760) 

7,770 

7,780 

7.860 

7,890 

7.900 

7.980 

8.060 

8.080 

8.110 

8.140 

8.170 

8,350 

8,480 

8.500 

8.540 

8,570 

8,660 

8,890 

9,420 

10,220 

10,480 

10.870 

10.510 
10,560 
10.590 
10.660 
10.670 
10.680 
10.800 
10,830 
10,850 
10,960 
11.060 
11.100 
11.140 
11.180 
11.220 
11.470 
11.640 
11.860 
11.730 
11.770 
11390 
12.210 
12.930 
14.030 
14.380 
14.920 

12.970 
13.040 
13,070 
13,160 
13,170 
13,190 
13,330 
13,370 
13,390 
13,530 
13,660 
13,700 
13.750 
13.800 
13.850 
14.160 
14.370 
14.400 
14.480 
14,530 
14,680 
15,070 
15,960 
17,320 
17,770 
18,420 

15,300 
15,390 
15,420 
15,530 
15,540 
15,560 
15,730 
15,780 
15,800 
15.970 
16,120 
16.170 
16.230 
16,280 
16.340 
16.710 
16,960 
16,990 
17,090 
17,150 
17,320 
17,780 
18,830 
20,440 
20.970 
21.740 

17.900 

(4pflO>        

18,000 

(4  710)    - 

18,040 

(4  740)                           ,,,   , 

18.160 

(4  44nt 

.._      T_     _. 

18.170 

tA  750)                                                                     ' 

18.200 

(4400) 

(4nio) 

T 
j 

18.400 
18.450 

(4ff?0)          -. — 

18.480 

(4B70)       ,, 

..            ".            „                _.. 

18.670 

(4Q?OI                     ,    ,          

18.850 

(AaTn> 

18.910 

(4950)                            

18.980 

(4  97n) 

19.040 

(4<W0)              , J—    

19.110 

(«i  ityn                         

19.540 

(«;  i7n»                    ,       ,,i 

19,830 

(1  i«n»                ..,  ., 

19,870 

l^?^c))        

19,980 

(5  230)   — ...    _.    ~        "♦-".     

20,050 

(SP90)  _ ,■ ,,    , t- 

20,260 

(5  430) _      .._    -♦ 

20,800 

(5  750)                            ^«. .    

22,020 

(6?A0)               

23.900 

(fi  4001                                            — 

24.520 

(6630)      

25.420 

'  Figures  provided  in  Tables  1-3  of  this  notice  are  for  a  family  size  of  (our  persons.  To  use  TaWe  4, 
colwnrt  Then  one  may  read  across  the  row  for  family  sizes  other  than  four  In  tfte  appropnate  columns. 


the  appropriate  figure  should  be  fouTH)  in  the  Family  of  Four 


Use  of  These  Data 

Based  on  these  data.  Governors 
should  provide  the  appropriate  figures  to 
service  delivery  areas  (SDAs),  State 
Employment  Security  Agencies  (SESAs). 
and  employerB  in  their  States  to  use  in 
determining  eUgibility  for  JTPA  and 
TTTC  programs.  Information  may  be 
provided  by  diaaeminating  information 
on  MSAs  and  metropolitan  and 
nonmetropobtan  areas  witfain  the  State, 
or  it  may  invoiive  further  calculations. 
For  example,  the  State  of  New  Jersey 
may  have  four  or  more  Hgures: 
Metropolitan,  nonmetropolitan,  for 
portions  of  the  State  in  the  New  York 
City  MSA.  and  for  those  in  Philadelphia 
MSA.  If  an  SDA  includes  areas  that 
would  be  covered  by  more  flian  one 
Fig\ire.  the  Governor  may  determine 
which  is  to  be  used.  Pursuant  to  the 
JTPA  regulation  at  20  CFR  627.1. 
guidelines,  interpretations,  and        I 
definitions  adopted  by  flie  Governor 
shall  be  accepted  by  the  Secretary  to  the 
extent  that  they  are  consistent  with  the 
JTPA  and  the  JTPA  regulations. 

Disclaimer  on  Statistical  Uses 

It  should  be  noted  that  the  publication 
of  these  Rgures  is  only  for  the  purpose  of 
determining  eligibility  for  applicable 
JTPA  and  TJTC  programs.  BLS  has  not 
revised  the  lower  Uving  family  budget 
since  1981,  and  has  no  plans  to  do  so. 
The  four-person  urban  family  budget 
estimates  series  has  been  terminated. 
The  CPI  adjustments  used  to  update  the 
LLSIL  for  this  pubfication  are  not 


precisely  comparable,  most  notably 
because  certain  tax  items  were  included 
in  the  1981  LLSIL  but  are  not  in  the  CPI. 
Thus,  these  figures  should  not  be  used 
for  any  statistical  purposes,  and  are 
valid  only  for  eligibility  determination 
purposes  under  the  JTPA  and  TJTC. 

Signed  At  Washington.  DC.  this  29th  day  of 
April,  1988. 
Robert  T.  Jones, 

Acting  Assistant  Secretary  of  Labor. 
[FR  Doc.  88-10754  Filed  5-13-88;  8:45  am] 
BtLUNQ  CODE  4$ia-30-M 


LEGAL  SERVICES  CORPORATION 

Announcmnent  of  Availablltty  of  Ono- 
Timo  Grant  Funds  for  tho  Ptovision  of 
Legal  Services  In  the  Stats  of 
Louisiana 

agency:  Legal  Services  Corporation. 
action:  Request  for  proposals. 

summary:  l^e  Legal  Services 
Corporation  (LSC)  announces  the 
availability  of  one-time  grant  funds  for 
the  provision  of  legal  services  to  eligible 
clients  residing  in  the  Louisiana  parishes 
of  (Catahoula,  Concordia,  and  LaSalle. 
Southwest  Louisiana  Legal  Services  has 
served  as  the  interim  provider  for  the 
three  parishes  since  late  1986.  Legal 
Services  Corporation  is  hereby  soliciting 
proposals  for  the  establishment  of  a 
provider  of  legal  services  to  the  three 
parishes. 


DATE:  All  applications  for  grant  funds 
must  be  received  on  or  before  June  30, 
198& 

FOR  niRTHER  NHFONMATION  CONTACT: 
Victoria  O'Brien,  Counsel  to  the 
Director,  Office  of  Field  Services,  Legal 
Services  Corporation,  400  Virginia 
Avenue.  SW..  Washington,  DC  20024- 
2751;  (202)  863-1837. 
SUPPLEMENTARY  INFORMATION:  The 
Legal  Services  Corporation,  the  national, 
independent  organization  charged  with 
implementing  the  federally-fimded 
system  or  legal  services  for  low-income 
people,  announces  the  availability  of 
one-time  grant  funds  for  the  provision  of 
legal  services  to  eligible  clients  residing 
in  the  Louisiana  parishes  of  Catahoula, 
Concordia,  and  LaSalle.  The  recipient  of 
this  one-time  grant  award  will 
subsequently  be  invited  to  submit  an 
application  for  refunding. 

The  annualized  level  of  Legal  Services 
Corporation  funding  for  the  service  area 
is  approximately  $125,190  for  calendar 
year  1988. 

All  groups  and  persons  interested  in 
applying  for  this  grant  should  request  a 
grant  application  from  the  Grants 
Assistant,  Grants  and  Budget  Division, 
Office  of  Field  Services,  400  Virginia 
Avenue,  SW..  Washington,  DC  20024- 
2751;  (202)  863-1837. 

Five  copies  of  the  grant  application 
should  be  sent  to  the  Grants  Assistant  at 
the  Washington,  DCeddiese  noted 
above. 
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Any  grant  application  recommended 
by  the  Legal  Services  Corporation  will 
be  armounced,  pursuant  to  section 
1007(f)  of  the  LSC  Act,  in  the  Federal 
Register,  and  additional  comments  and 
recommendations  will  be  requested  at 
least  thirty  days  prior  to  final  approval 
of  the  grant. 

Date:  May  11. 198a 
Mary  C  Higgiiu, 
Director,  Office  of  Field  Services. 
[FR  Doc.  88-10919  Filed  5-13-88;  8:45  amj 

BILLma  CODE  TWMI-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

INotice  88-47] 

NASA  Advisory  Council  (NAC),  Space 
Station  Advisory  Committss  (SSAC): 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 


,  SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Station 
Advisory  Committee. 
DATE  AND  TIME:  May  19, 1988.  8:30  a.m. 
to  5  p.m.  and  May  20, 1988, 8:30  a.m.  to 
3:00  p.m. 

ADDRESS:  Loews  L'Enfant  Plaza  Hotel, 
Pierre  Suite,  480  L'Enfant  Plaza  SW.. 
Washington,  DC  20024. 
FOR  FURTHER  INFORMATION  CONTACT 

Dr.  W.P.  Raney.  Code  S,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/453-4165. 
SUPPLEMENTARY  INFORMATION:  The 

Space  Station  Advisory  Committee 
•  (SSAC)  is  a  standing  committee  of  the 
NASA  Advisory  Council,  which  advises 
.  senior  management  on  all  Agency 
activities.  The  SSAC  is  an 
interdisciplinary  group  charged  to 
advise  Agency  management  on  the 
development,  operation,  and  utilization 
of  the  Space  Station.  The  committee  is 
chaired  by  Mr.  Laurence  J.  Adams  and  is 
composed  of  20  members  including 
individuals  who  also  serve  on  other 
NASA  advisory  committees. 

This  meeting  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
room,  (which  is  approximately  50 
persons  including  team  members  and 
other  participants).  It  is  imperative  that 
the  meeting  be  held  on  these  dates  to 
accommodate  the  scheduling  priorities 
of  the  participants. 
Type  of  Meeting:  Open. 


Agenda 

May  19, 1988 

8:30  a.m. — Administrative  Items 
9  a.m. — Introductory  Remarks  to 

Committee 
9:30  a.m.— Program  Status  Update 
Budget 

Baseline  Schedule 
International  Agreements 
Special  Congressional  Interests 
10:15  a.m. — Current  Program  Activity 
11:15  a.m. — ^Technical  and  Management 
Information  System  (TMIS)  Task 
Force 
11:30  a.m. — Private  Sector 
Station  Infrastructure 
Commercially  Developed  Space 
Facility  (CDSFl  Utilization 
1:30  p.m.— Transportation 
Space  Transportation  System  (STS)/ 
Orbiter 
Performance 
Safety  Requirements 
Extended  Duration 
Influence  on  Station 
Expendable  Launch  Vehicles 
Developments 
Advanced  Solid  Rocket  Motor 
(ASRM) 

Advanced  Crew  Return  Capability 
(ACRC> 

Orbital  Maneuvering  Vehicle 
(OMV) 
3:30  pjn.— Evolution 
Evolutionary  Requirements 
Other  NASA  Programs 
4:15  p.m.— Automation  and  Robotics 
Advanced  Automation 
Flight  Telerobotics  Service 
5  p.m. — Adjourn 

May  20, 1988 

8:30  a.m.— Utilization 

United  States  (Public/Private) 

Foreign 

Management 
10  a.m. — Conunittee  Work  Sessions 
1  p.m. — Committee  Discussion,  Planning. 

Assignments 
3  p.m. — ^Adjourn 

May  10. 1988. 
Ann  Bradley, 

Advisory  Committee  Management  Officer. 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  88-10897  Filed  5-13-88;  8:45  am) 

BtUiNG  COOC  7S1<Hi1-« 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Dance  Advisory  Panel;  Partially  Open 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 


given  that  a  meeting  of  the  Dance 
Advisory  Panel  (Choreographer's 
Fellowships  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on  June 
6-7, 1988  from  9.00  a.m.-fl:00  p.m.,  and 
on  June  8, 1988  from  9:00  a.m.-9:00  p.m., 
and  on  June  9, 1988  from  9:00  a.m.-7.00 
p.m.,  and  on  June  10, 1988  from  9:00 
a.m.-6:30  p.m.  in  room  M-G7  of  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue  NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  June  10, 1988,  from  4:30 
p.m.-6:30  p.m.  for  a  policy  discussion. 

The  remaining  sessions  of  this 
meeting  on  Jime  6-7, 1988  fix)m  9:00 
a.m.-8:00  p.m.,  and  on  June  8, 1988  from 
9:00  a.m.-g:00  p.m.,  and  on  June  9, 1988 
fi-om  9:00  a.m.-7:00  p.m.,  and  on  June  10, 
1988  from  9:00  a.m.-4:3G  p.m.  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(b)  of 
section  552b  of  Title  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TTY  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5433. 
Yvonne  M.  Sabine, 
Acting  Director,  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
May  ll.issa 
[FR  Doc.  88-10926  Filed  5-13-88;  8:45  am] 

aiLUNQ  OOOE  7S37-01-M 


Design  Arts  Advisory  Panel;  Partially 
Open  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Design  Arts 
Advisory  Panel  (Design  Advancement/ 
Organizations)  to  the  National  Council 
on  the  Arts  will  be  held  on  June  7-9, 
1986  from  9HX)  a.m.-5:30  p.m.,  and  on 
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)une  10, 1988  from  9UX)  a.m.-5:00  p.m.  in 
room  M-14  of  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue  NW., 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  June  10, 1988,  from  2:30 
p.m.-5:30  p.m.  for  a  policy  discussion. 

The  remaining  sessions  of  this 
meeting  on  Jime  7-9, 1988  from  9:00 
a.m.-5:30  p.m.,  and  on  June  10. 1988  from 
9:(X)  a.m.-2:30  p.m.  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Himianities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Renter  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(b)  of 
section  552b  of  Title  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506,  202/682-5532,  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5433.  l 

Yvonne  M.  Sabine,  I 

Acting  Director,  Council  and  Panel 
Operationa,  National  Endowment  for  the  Arts. 
May  11. 1988. 
[FR  Doc.  88-10927  Filed  5-13-88:  8:45  am] 

MLUNQ  CODE  7537-01-M 


Office  of  Partnership  Advisory  Panel; 
PartiaHy  Open  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-483),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Office  of 
Partnership  Advisory  Panel  (State 
Programs)  to  the  National  Council  on  the 
Arts  will  be  held  on  June  2, 1988,  from 
9:00  ajn.-5:00  p.m.  in  room  730  of  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topic  for  discussion  will  be  policy 
issues. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 


Pennsylvania  Avenue,  NW., 
WashinEgton.  DC  20506.  202/682-5532. 
TTY  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington. 
DC  20506.  or  call  (202)  662-5433. 
Yvonne  M.  Sal>ine. 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
May  11, 198& 
[FR  Doc  88-10928  Filed  5-13-68;  8:45  am] 

BnjJNQ  CODE  7S37-41HI  ■ 


Ttieater  Advisory  Panel;  Closed 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Theater 
Advisory  Panel  (Artistic  Advancement 
Section)  to  the  National  Council  on  the 
Arts,  will  be  held  on  June  2, 1988  from 
9:00  a.m.-6:30  p.m.  to  room  M-07  of  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  reconunendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 
Yvonne  M.  Sabine, 

Director.  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
May  11. 1988. 

[FR  Doc.  88-10929  Filed  5-13-88:  8:45  am] 
MLLMO  COOC  7(37-01-H 


NATIONAL  LABOR  RELATIONS 
BOARD 

Privacy  Act  of  1974;  Publication  of 
Systems  of  Records 

aoency:  National  Labor  Relations 
Board. 


ACTION:  Revised  publication  of  Notices 
of  Systems  of  Records. 

summary:  The  purpose  of  this 
publication  is  to  comply  with  the 
requirement  of  5  U.S.C.  552a(e)(4)  to 
announce  the  intention  to  establish  or 
revise  a  notice  of  the  existence  and 
character  of  a  system  of  records.  This 
document  contains  a  complete  and 
current  listing  of  the  National  Labor 
Relations  Board's  16  Notices  of  Systems 
of  Records  identified  as  NLRB-1  through 
NLRB-16  and  Appendix  listing  the  NLRB 
offices.  The  last  complete  Usting  of 
NLRB  systems  of  records  was  issued  in 
47  FR  42043.  One  notice,  NLRB-7,  was 
altered,  and  one  notice,  NLRB-15,  was 
added  as  published  in  51  FR  12947. 
Another  notice,  NLRB-16,  was  added  as 
published  in  51  FR  31382. 

All  persons  are  advised  that  in  the 
absence  of  submitted  comments,  views, 
or  arguments  considered  by  the  Agency 
as  warranting  modification  of  the 
routine  uses  of  the  systems  as  published 
herein,  it  is  the  Agency's  intention  that 
the  notices  as  herewith  published  shall 
become  effective  upon  expiration  of  the 
comment  period  without  further  action 
by  the  Agency.  Pending  adoption  of  the 
proposed  changes  described  in  this 
publication,  the  Agency's  records  will  be 
covered  by  its  previous  complete  notice 
issued  in  47  FR  42043  (September  23, 
1982),  the  revision  of  NLRB-7  and  the 
addition  of  NLRB-15  issued  in  51  FR 
12947  (April  16, 1986),  and  NLRB-16 
issued  in  51  FR  31382  (September  3, 
1986). 

All  persons  who  desire  to  do  so  may 
submit  written  comments,  views,  or 
arguments  for  consideration  by  the 
Agency  in  connection  with  the  proposed 
changes  to  the  notices. 

date:  Written  comments,  views,  or 
arguments  must  be  submitted  no  later 
than  July  15, 1988. 

ADDRESSES:  Written  responses  should 
be  sent  to  the  Executive  Secretary, 
National  Labor  Relations  Board,  Room 
701, 1717  Pennsylvania  Avenue  NW., 
Washington,  DC  20570.  Copies  of  such 
communications  will  be  available  for 
examination  by  interested  persons 
during  normal  business  hours  (8:30  a.m. 
to  5  p.m.,  Monday  through  Friday, 
excluding  Federal  holidays),  in  the 
Office  of  the  Executive  Secretary,  Room 
701, 1717  Pennsylvania  Avenue  NW., 
Washington,  DC  20570. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  C.  Truesdale,  Executive  Secretary. 
National  Labor  Relations  Board,  Room 
701, 1717  Pennsylvania  Avenue  NW., 
Washington,  DC  20570.  Telephone  (202) 
254-9430. 
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SUPnCMBITARV  MfFORMATRMC  The 

following  changes  have  been  made  to 
the  NLRB  Notices  of  Systems  of 
Records: 

1.  Two  routine  uses  have  been  added 
to  NLRB-1  through  6  and  NLRB-8 
through  14  to  provide  for  disclosure  to 
the  Department  of  Justice  for  use  in 
litigation,  and  for  Agency  disclosure  in  a 
proceeding  before  a  court  or  other 
adjudicative  body.  Also,  new  language 
has  been  added  to  these  two  routine 
U8e»in  NLRB-16  so  that  they  are 
consistent  with  the  language  used  in 
other  Agency  notices. 

2.  One  routine  use  has  been  added  to 
NLRB-13.  Time  and  Attendance 
Records— NLRB.  to  provide  for 
disclosure  to  the  U.S.  Treasury 
Department  for  payroll  purposes. 

3.  New  System  Managers  iand 
locations  are  shown  for  NLRB-4,  Claim 
Records,  and  NLRB-9,  Occupational 
Injury  and  lUness  Records,  to  reflect 
administrative  changes. 

4.  System  safeguards  have  been 
changed  for  NLF^l.  Accounting 
Records— Hnancial;  NLRB-4,  Claim 
Records:  NLRB-9,  Occupational  Injury 
and  Illness  Records:  and  NLRB-11. 
Payroll— Finance  Records,  to  reflect 
changes  in  operating  procedures. 

5.  Changes  have  b«en  made  to  notice 
NLRB-14.  Equal  Employment 
Opportunity  Management  System,  to 
include  the  EEO  office  as  a  second 
system  location,  and  to  include 
oi^anizational  unit  as  a  category  of 
records  in  the  system  and  a  category  by 
which  records  can  be  retrieved. 

6.  The  records  retention  and  disposal 
information  has  been  changed  for  all 
notices  except  NLRB-3,  NlJW-7.  NLRB- 
10,  and  NLRB-15.  These  changes  were 
made  so  that  the  instructions  contained 
in  the  notices  would  conform  with 
current  Agency  procedures. 

7.  New  paragraphs  on  Security 
Classification,  Authority  for 
Maintenance  of  the  System,  Purpose, 
and  Disclosure  to  Consumer  Reporting 
Agencies  have  been  added  to  NLRB-1 
through  15. 

8.  "Ilie  system  location  and  manager  in 
NLRB-3  has  been  changed  from  the 
Office  of  the  Executive  Secretary  to  the 
Division  of  Information. 

9.  The  title  of  the  Data  Systems 
Branch  in  NLRB-11  in  the  System 
Manager  and  Address  paragraph  and  in 
NLRB-14  in  the  System  Location 
paragraph. 

10.  References  to  29  CFR  102.117  have 
been  added  to  the  paragraphs  on 
Notification  Procedure,  Records  Access 
Procedures,  and  Contesting  Record 
Procedures  in  NLRB-1  throu^  15,  where 
details  on  these  procedures  may  be 
found. 


11.  The  Appendix  has  been 
completely  updated  to  show  all  current 
NLRB  office  listings. 

A  listing  of  all  NLRB  Notices  of 
Systems  and  Records  and  their  complete 
texts  appear  below.  Copies  of  these 
notices  were  forwarded  to  Congress  and 
the  Office  of  Management  and  Budget 
on  April  14, 1988,  as  required  by  5  U.S.C. 
552a(o). 

Dated:  Washington,  D.C  May  11, 198B. 

By  direction  of  the  Board. 
John  C  Tniesdale, 
Executive  Secretary. 

NLRB-1    Accounting  Records — ^Financial 
NLRB-2    Applicant  Files  for  Attorney  and 

Field  Examiner  Positions 
NLRB-3    Biographical  Data  File- 
Presidential  Appointees 
NLRB-4    Qaim  Records 
NLRB-5    Employment  and  Performance 

Records,  Attorneys  and  Field  Examiners 
NLRB-e    Employment  and  Performance 

Records,  Nonprofessionals  and  Nonlegal 

Professionals 
NLRB-7    Grievances,  Appeals.  Complaints, 

and  Related  Litigation  Records 
NLRB-8    Health  Maintenance  Program 

Records 
NLRB-9    Occupational  Injury  and  OIness 

Records 
NLRB-10    Pay  Records— Retirement 
NLRB-11    PayroU-^^ance  Records 
NLRB-12    Prefiling  Communications 
NLRB-13    Time  and  Attendance  Records— 

NLRB 
NLRB-14    Equal  Employment  Opportunity 

Program  Management  System 
NLR6-15    Employee  Counseling  Services 

Program  Records 
NLRB-16    Investigative  Services  Case  Files 
Appendix 

NLRB-1 
SYSTEM  name: 

Accounting  Records— Financial. 

SECuanv  CLASsmcATiON: 

None. 

SYSTEM  location: 

Current  records  are  maintained  in: 
Financial  Management  Branch,  NLRB. 
1717  Pennsylvania  Avenue,  NW., 
Washington,  D.C.  20570.  Each 
Washington  and  Field  Office  is 
authorized  to  maintain  copies  of  records 
relating  to  reimbursements  to  employees 
of  that  office  and  other  individuals 
covered  within  the  system.  See  the 
attached  appendix  for  addresses  of 
these  offices.  Inactive  records  are  stored 
at  the  appropriate  Federal  records 
center  in  accordance  with  regulations 
issued  by  the  National  Archives  and 
Records  Administration  (96  CFR 
122&152).    • 


CATEOORKS  OF  MOIVIDUALS  COVERED  SV  the 


Individuals  reimbursed  for  expenses 
in  connection  with  the  official  functions 
of  the  NLRB:  i.e..  travel  on  official 
business,  witness  fees  and 
transportation  expenses,  and 
miscellaneous  expenses. 

CATEOORIES  OF  RECORDS  W  TNC  SYSTGH: 

Records  may  include  name;  home  or 
office  address;  organizational  imit 
number  purpose,  duration,  and  cost  for 
travel  assignment  of  Agency  employees; 
purpose,  duration,  points  of  traveL  and 
cost  for  witnesses  used  by  the  Agency; 
purpose,  category,  and  cost  of 
miscellaneous  expenses  incurred  by 
Agency  employees. 

AUTMORITV  FOR  MARfTBIANCE  OF  TW 

system: 

5  U.S.C.  5701  et  seq.:  29  U5.C.  153. 
155, 159. 160.  and  161(4). 

purpose: 

These  records  document  financial 
transactions  regarding  reimbursement  of 
expenses  in  connection  with  official 
NLRB  functions. 


ROUHNE  USES  OF  RECORDS  MANirARlEO  M 
tne  system,  MCUMMNO  CATEOORKS  OF 
USERS  AND  TNE  PURPOSES  OF  SUCH  USES: 

These  records,  or  information 
therefix>m,  are  disclosed  to: 

1.  Agency  officials  and  employees 
who  have  a  need  for  the  records  or 
information: 

a.  In  the  processing  of  claims  for 
reimbursements. 

b.  As  a  data  source  for  management 
information  for  production  of  summary 
descriptive  statistics  and  analytical 
studies  in  support  of  the  function  for 
which  the  records  are  collected  and 
maintained,  or  for  related  personnel 
management  functions  or  manpower 
studies. 

2.  Individuals  making  general  requests 
for  statistical  information  (without 
personal  identification  of  individuals). 

3.  Individuals  who  need  the 
information  in  connection  with  the 
processing  of  an  appeal,  grievance,  or 
complaint.  Wherever  feasible,  such 
information  shall  be  furnished  in 
depersonalized  form,  i.e.,  without 
personal  identifiers. 

4.  The  U.S.  General  Accounting  Office 
for  audit  purposes  or  determination  of 
validity  of  claims. 

5.  The  U.S.  Department  of  Treasury 
for  issuance  of  checks. 

6.  The  appropriate  agency,  whether 
Federal,  State,  or  local,  where  there  is 
an  indication  of  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal, 
or  regulatory  in  nature,  charged  with  the 
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responsibility  of  investigating  or 
prosecuting  such  violation  or  enforcing 
or  implementing  the  statute,  rule, 
regulation,  or  order  issued  pursuant 
thereto,  or  to  any  agency  in  connection 
with  its  oversight  review  responsibility. 

7.  Another  agency,  whether  Federal, 
State,  or  local,  or  private  organization 
where  reimbursable  arrangements  exist 
between  this  Agency  and  such  other 
agency  or  private  organization. 

8.  A  congressional  office  in  response 
to  an  inquiry  from  the  congressional 
office  made  at  the  request  of  the  subject 
individual. 

9.  Officials  of  labor  organizations 
recognized  under  Pub.  L  95-454,  when 
relevant  and  necessary  to  their  duties  of 
exclusive  representation  of  NLRB 
employees  under  the  Act.  Wherever 
feasible  and  consistent  with 
responsibilities  under  the  Act  such 
information  shall  be  furnished  in 
depersonalized  form,  i.e..  without 
personal  identiHers. 

10.  The  Department  of  Justice  for  use 
in  litigation  when  either  (a)  the  Agency 
or  any  component  thereof,  (b)  any 
employee  of  the  Agency  in  his  or  her 
official  capacity,  (c)  any  employee  of  the 
Agency  in  his  or  her  individual  capacity 
where  the  Department  of  Justice  has 
agreed  to  represent  the  employee,  or  (d) 
the  United  States  where  the  Agency 
determines  that  litigation  is  likely  to 
affect  the  Agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  the 
use  of  such  records  by  the  Department 
of  Justice  is  deemed  by  the  Agency  to  be 
relevant  and  necessary  to  the  litigation, 
provided  that  in  each  case  the  Agency 
determines  that  disclosure  of  the  records 
to  the  Department  of  Justice  is  a  use  of 
the  information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

11.  A  court  or  other  adjudicative  body 
before  which  the  Agency  is.  authorized 
to  appear,  when  either  (a)  the  Agency  or 
any  component  thereof,  (b)  any 
employee  of  the  Agency  in  his  or  her 
official  capacity,  (c)  any  employee  of  the 
Agency  in  his  or  her  individual  capacity, 
where  the  Agency  has  agreed  to 
represent  the  employee,  or  (d)  the 
United  States  where  the  Agency 
determines  that  litigation  is  likely  to 
affect  the  Agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  the 
Agency  determines  that  disclosure  of 
the  records  to  a  court  or  other 
adjudicative  body  is  compatible  with 
the  purpose  for  which  the  records  were 
collected. 


OMCUMUNC  TO  CONSUMKR  REMMnma 
AOENaES: 

None. 

POUCtCS  AND  MACnCn  FOR  ITOWNQ, 
RrrmCVINa,  ACCUSMO,  MTAINMO,  AND 

)  or  MCONM  M  THi  svrrm: 


rroNAoe 

Maintained  on  original  source 
doctiments  except  travel  summary 
cards,  some  of  which  are  also 
maintained  on  microfilm. 

RCnUEVABIUTV: 

Chronologically  by  year,  and  within 
each  year  alphabetically  by  name. 

SAreouARos: 

Original  source  documents  are 
maintained  in  file  cabinets  within  the 
Finance  Section  offices.  Microfilm  is 
maintained  in  locked  cabinets  within 
Finance  Section  offices.  During  duty 
hours  cabinets  are  under  surveillance  of 
personnel  charged  vn\h  custody  of  the 
records,  and  after  duty  hours  are  behind 
locked  doors.  Access  is  limited  to 
personnel  who  have  a  need  for  access  in 
order  to  perform  their  official  functions. 

RCTENTION  AND  DISPOSAL: 

Maintained  and  disposed  of  in 
accordance  with  the  provisions  of 
applicable  General  Records  Schedules 
issued  by  the  National  Archives  and 
Records  Administration. 

SYSTEM  IIANAQCfl(S)  AND  ADDRESS: 

Finance  Officer.  NLRB,  1717 
Pennsylvania  Avenue,  NW.. 
Washington,  D.C.  20570. 

See  the  attached  appendix  for  the 
titles  and  addresses  of  officials  at  other 
locations  responsible  for  this  system  at 
their  locations. 

NOTIFICATION  PROCEDURE: 

An  individual  may  inquire  as  to 
whether  this  system  contains  a  record 
pertaining  to  him  or  her  by  directing  a 
request  to  the  appropriate  System 
Manager  in  accordance  with  the 
procedures  set  forth  in  29  CFR 
102.117(e). 

RECORD  ACCESS  procedure: 

An  individual  seeking  to  gain  access 
to  records  in  this  system  pertaining  to 
him  or  her  should  contact  the 
appropriate  System  Manager  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  102.117(f). 

CONTESTINQ  record  procedures: 

An  individual  may  request 
amendment  of  a  record  pertaining  to 
such  individual  maintained  in  this 
system  by  directing  a  request  to  the 
appropriate  System  Manager  in 


accordance  with  the  procedures  set 
forth  in  29  CFR  102.117(h). 

RECORD  SOURCE  CATEGORIES: 

Travel  vouchers,  witness  vouchers, 
and  lodging  and  miscellaneous  receipts 
submitted  by  the  individual:  travel 
orders  submitted  by  Agency  officials; 
subpoenas;  claims  for  reimbursements; 
and  miscellaneous  correspondence  and 
information  related  thereto. 

NLRB-2 


Applicant  Files  for  Attorney  and  Filed 
Examiner  Positions. 

SECURffV  CLASSIFICATION: 

None. 

SYSTEM  locations: 

Office  of  Executive  Assistant. 
Division  of  Operations  Management; 
Board  Members'  Offices;  Office  of 
Representation  Appeals;  Office  of  the 
Solicitor,  NLRB,  1717  Pennsylvania 
Avenue.  NW..  Washington,  D.C.  20570. 

Washington  and  Field  Offices  are 
authorized  to  maintain  the  records  or 
copies  of  the  records  in  connection  with 
processing  of  applications  for 
employment  in  the  Agency.  See  the 
attached  appendix  for  addresses  of  the 
Washington  and  Field  Offices. 

CATEOORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Applic£mts  for  Attorney  or  Field 
'  Examiner  positions  in  offices  under  the 
general  supervision  of  the  General 
Counsel;  applicants  for  Attorney 
positions  on  Board  Members'  staffs,  in 
the  Office  of  the  Solicitor,  and  in  the 
Office  of  Representation  Appeals. 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  may  include  copies  of 
employment  applications,  educational 
transcripts,  resumes,  employment 
interview  reports,  and  other  information 
related  to  employment. 

AimNNHTY  FOR  MAINTENANCfi  OF  THE 

system: 

5  U.S.C.  3301  et  seq.;  29  U.S.C.  153(d), 
154, 159,  and  160. 

purpose: 

These  records  document  the  skills  and 
background  of  applicants  for  attorney 
and  field  examiner  positions  within  the 
NLRB. 


ROUTINE  uses  OF 
THE  SYSTEM, 
USERS  AND  THE 


MAINTAINED  IN 
CATEOORIES  OF 

OF  SUCH  uses: 


These  records,  or  information 
therefrom,  are  disclosed  to: 
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1.  Agency  officials  and  empioj^ees 
who  have  a  need  for  the  records  or 
information: 

-   a.  To  process  applications  and 
evaluate  applicants. 

b.  As  a  data  source  for  management 
information  for  production  of  summary 
statistics  and  analytical  studies  in 
support  of  the  fiuu^ion  for  which  the 
records  are  collected  and  maintained,  or 
for  related  personnel  management 
functicms  or  manpower  studies. 

2.  Individuals  making  general  requests 
for  statistical  information  (withmit 
personal  identification  of  individuals). 

3.  Individuals  who  need  the 
information  in  connection  with  the 
processing  of  a  grievance,  appeal,  or 
complaint  Wherever  feasible,  such 
information  shall  be  furnished  in 
depersonalized  fiorm,  Lch  without 
personal  identifiers. 

4.  A  congressional  office  in  response 
to  an  inquiry  from  the  congressional 
office  made  at  the  request  of  the  subject 
individual. 

5.  Officials  of  labor  organizations 
recognized  under  Pub.  L  95-454,  when 
relevant  and  necessary  to  their  duties  of 
exclusive  representation  of  NLRB 
emplofees  under  the  Act  Wherever 
feasil^  and  consistent  witii 
responsibilities  nnd»  tlie  Act  such 
information  shall  be  famished  in 
depersonalized  form,  tc  without 
personal  identifiers. 

6.  The  appropriate  agency,  whether 
Jederal  State,  or  \ocal  wdiere  there  is 

an  indication  of  a  violation  or  potential 
violation  of  law.  whether  civil,  criminal, 
or  regulatory  in  nature,  diarged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  enforcing 
or  implementing  the  statute,  rule, 
regulation,  or  <nder  issued  pursuant 
thereto,  or  to  any  agency  in  connection 
with  its  oversight  review  responsibility. 

7.  The  Depeurtment  of  Justice  for  use  in 
litigation  when  either  (a)  the  Agency  or 
any  component  thereof,  (b)  any 
employee  of  the  Agency  in  his  or  her 
official  capacity,  (c)  anyemployee  of  the 
Agency  in  his  or  her  individual  capacity 
where  the  Department  of  Justice  has 
agreed  to  represent  the  employee,  or  (d) 
the  United  States  where  the  Agency 
determines  that  litigation  is  likely  to 
affect  the  Agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigaticm.  and  the 
use  of  such  records  by  the  Department 
of  Justice  is  deemed  by  the  Agency  to  be 
relevant  and  necessary  to  the  litigation, 
provided  that  in  each  case  the  Agency 
determines  that  disclosure  of  the  records 
to  the  Department  of  Justice  is  a  use  of 
the  information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected. 


8.  To  a  court  or  other  adjudicative 
body  bef(He  wfaidi  the  Agency  is 
authorized  to  appear,  when  either  (a)  the 
Agency  or  any  component  thereoi  or  (b) 
any  employee  oi  the  Agency  in  his  or 
her  official  capacity,  or  (c)  any 
employee  of  the  Agency  in  his  or  her 
individual  capacity,  where  the  Agency 
has  agreed  to  represent  the  employee,  or 
(d)  the  United  States  where  the  Agency 
determines  that  litigation  is  likriy  to 
affect  the  Agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  the 
Agency  detnmines  that  disdosore  of 
the  records  to  a  court  or  otbo' 
adjudicative  body  is  compatible  with 
the  purpose  for  which  the  records  were 
collected. 


OtSCLOSURSTO 
AOCNOES: 

None. 


KUOES  AMD  PRACnCtt  FOII STONNM, 
RCTMEVMO,  ACCBSSMiOk  RBTAMM 
OlSPOSINa  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Maintained  on  paper  including  forms, 
letters,  and  memoranda. 

retrnevamutv: 
Alphabetically  by  name. 

SAFEOUARDS: 

Maintained  in  file  cabinets.  During 
duty  hours  cabinets  are  under 
surveillance  of  personnel  diarged  with 
custody  of  the  records  and  after  duty 
hours  are  behind  locked  doors.  Access 
to  die  cabinets  is  limited  to  personnel 
having  a  need  for  access  to  perform 
their  offidal  functions. 

RETENTION  AND  DtSPOCAL: 

Employment  applications  not  resulting 
in  appointment  are  destroyed  when  2 
years  old. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

1.  To  those  applicants  for  positions 
under  supervision  of  the  General 
Counsel— Executive  Assistant  Division 
of  Operations  Management.  NLRB.  1717 
Pennsylvania  Avenue,  NW., 
Washington.  D.C.  20570. 

2.  To  those  applicants  for  positions 
under  lupervision  of  a  Board  Member — 
Chief  Counsel  to  that  Board  Member, 
NLRB.  1717  Pennsylvania  Avenue.  NW.. 
Washington,  DC.  20570. 

3.  Attorneys  under  supervision  of  the 
Director,  Office  of  Representation 
Appeals— Director,  Office  of 
Representation  Appeals,  NLRB,  1717 
Pennsylvania  Avenue,  NW.. 
Washington.  D.C.  2057a 

4.  To  those  applicants  for  positions 
under  supervision  of  the  Solidtor — 


Solicitor,  NLRB.  1717  Pennsylvania 
Avenue.  NW..  Washington,  D.C.  20570. 
See  the  attached  appendix  for  tities 
and  addresses  of  offidals  at  other 
locations  responsible  for  this  system  at 
their  locations. 


NOTIFICATION  I 

An  individual  may  inquire  as  to 
whether  this  system  contains  a  record 
pertaining  to  1dm  or  her  by  directii^  a 
request  to  the  appropriate  System 
Manager  in  accordance  with  the 
procedures  set  forth  in  29  CFR 
102.117(e). 

RECORD  ACCESS  procedure: 

An  individual  seeking  to  gain  access 
to  records  in  this  sjrstem  pertaining  to 
him  or  her  should  contact  the 
appropriate  System  Manager  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  102.117(f). 


CONTESTMM  RECORD  I 

An  individual  may  request 
amendment  of  a  record  pertaining  to 
such  individual  maintained  in  this 
system  by  directing  a  request  to  the 
appropriate  System  Manager  in 
accordance  with  the  procedures  set 
forth  In  29  CFR  102.117(h). 


Applicants,  educational  institutions, 
interviewers,  evaluators,  personnel 
specialists,  references,  previous 
employers. 

NU»-3 

SYSTEM  name: 

Biographical  Data  File — Presidential 
Appointees 

SECURITY  classification: 

None. 

system  location: 

Division  of  Information,  NLRB,  1717 
Pennsylvania  Avenue.  NW., 
Washington.  D.C  20570. 

categories  of  humviouals  covered  rv  the 
system: 

Present  and  former  Presidential 
appointees  to  NLRB  positions. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Records  may  indude  biolgraphical 
sketches;  news  releases,  news  artides 
or  speeches  and  other  newsmaking 
activities;  photographs,  and  material 
incidental  thereto. 

authority  for  maintenance  of  the 
system: 

29  U.S.C.  153  (a)  and  (d).  \54(a);  44 
U.S.C.  3101. 
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These  records  document  pertinent 
aspects  of  the  personal  and  professional 
history  of  NLRB's  most  senior  officials. 

mounm  uses  of  RECOfios  mamtaineo  m 

THS  SYSTEM,  MCUNNNQ  CATEOOMES  OF 
USERS  AND  THE  PUIWOSES  OF  SUCH  USES: 

These  records,  or  information 
therefrom,  are  disclosed  to: 

1.  Agency  ofRcials  and  employees 
who  have  a  need  for  the  records  or 
information  in  the  performance  of  their 
duties. 

2.  The  public  upon  demonstrated 
interest. 

3.  A  congressional  office  in  response 
to  an  inquiry  from  the  congressional 
office  made  at  the  request  of  the  subject 
individual. 

4.  The  Department  of  Justice  for  use  in 
litigation  when  either  (a)  the  Agency  or 
any  component  thereof,  (b)  any 
employee  of  the  Agency  in  his  or  her 
official  capacity,  (c)  any  employee  of  the 
Agency  in  his  or  her  individual  capacity 
where  the  Department  of  Justice  has 
agreed  to  represent  the  employee,  (d) 
the  United  States  where  the  Agency 
determines  that  Utigation  is  likely  to 
affect  the  Agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  the 
use  of  such  records  by  the  Department 
of  Justice  is  deemed  by  the  Agency  to  be 
relevant  and  necessary  to  the  litigation, 
provided  that  in  each  case  the  Agency 
determines  that  disclosure  of  the  records 
to  the  Department  of  Justice  is  a  use  of 
the  information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

5.  A  court  or  other  adjudicative  body 
before  which  the  Agency  is  authorized 
to  appear,  when  either  (a)  the  Agency  or 
any  component  thereof,  (b)  any 
employee  of  the  Agency  in  his  or  her 
official  capacity,  (c)  any  employee  of  the 
Agency  in  his  or  her  individual  capacity 
where  the  Agency  has  agreed  to 
represent  the  employee,  or  (d)  the 
United  States  where  the  Agency 
determines  that  litigation  is  likely  to 
affect  the  Agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  the 
Agency  determines  that  disclosure  of 
the  records  to  a  court  or  other 

.  adjudicative  body  is  compatible  with 
the  purpose  for  which  the  records  were 
collected.        -  I 

DiSCLOSUIIE  TO  CONSUKKR  REPORTINO 


FOUCKS  AND  niACnCSS  FOII  STOmNO, 
I  OF  RSCONOS  IN  THE  SYSTEM: 


CATEOOMES  OF  MOIVIOUALS  COVBRBO  >V  THE 


None. 


STORAOS: 

Maintained  on  original  sources  or 
related  papers  in  file  folders. 

retrkvawuty: 
Alphabetically  by  name. 

SAFEOUAROS: 

Maintained  in  file  cabinets  within  the 
Office  of  the  Executive  Secretary. 
During  duty  hours,  cabinets  are  under 
the  surveillance  of  office  personnel 
charged  with  custody  of  the  records,  and 
after  duty  hours  are  behind  locked 
doors. 

retention  and  disposal: 

Permanently  retained. 

system  manaoer(s)  and  address: 

Director,  Division  of  Information, 
NLRB,  1717  Pennsylvania  Avenue,  NW., 
Washington,  D.C.  20570. 

NOTIFICATION  PROCEDURE: 

An  individual  may  inquire  as  to 
whether  this  system  contains  a  record 
pertaining  to  him  or  her  by  directing  a 
request  to  the  System  Manager  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  102.117(e). 

RECORD  ACCESS  PROCEDURES: 

An  individual  seeking  to  gain  access 
to  records  in  this  system  pertaining  to 
him  or  her  should  contact  the  System 
Manager  in  accordance  with  the 
procedures  set  forth  in  29  CFR  102.117(f). 

CONTESTINQ  RECORD  PROCEDURES: 

An  individual  may  request 
amendment  of  a  record  pertaining  to 
such  individual  maintained  in  this 
system  by  directing  a  request  to  the 
System  Manager  in  accordance  with  the 
procedures  set  forth  in  29  CFR 
102.117(h). 

RECORD  SOURCE  CATEOORtES: 

Information  in  this  system  is 
submitted  by  the  individual,  written  by 
Agency  staff  and  approved  by  the 
individual  and  obtained  finm  general 
news  sources. 

NLRB-4 

SYSTEM  NAME: 

Claim  Records. 

SECURrnr  classification: 

None. 

SYSTEM  location: 

Chief,  Administrative  Services 
Branch,  NLRB,  1717  Pennsylvania 
Avenue,  NW.,  Washington,  D.C.  20570. 


Individuals  filing  claims  under  the 
Federal  Tort  Claims  Act  of  1946:  the 
Military  Personnel  and  Civilian 
Employees'  Claims  Act  of  1964;  claims 
filed  under  41  CFR  101-39.4,  Interagency 
Fleet  Management  Systems,  Accidents 
and  Claims;  and  claims  under  contracts 
with  rental  car  companies. 

categories  of  RECORDS  IN  THE  SYSTEM: 

Records  may  include  reports  of 
accidents  or  other  events  causing 
damage  or  loss;  data  bearing  upon  the 
scope  of  employment  of  motor  vehicle 
operators:  statements  of  witnesses; 
claims  for  damage  or  loss;  investigations 
of  claims,  including  doctors'  reports,  it 
any;  police  reports;  rental  agreements; 
repair  estimates;  records  on  disposition 
of  claims;  and  information  related  to  the 
above. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

28  U.S.C.  2671  et  seq.;  29  U.S.C.  153(d). 
154(a)  and  (b);  31  U.S.C.  3701  et  seq. 

PURPOSEr 

These  records  document  the  initiation, 
investigation  and  disposition  of  claims 
filed  with  the  NLRB. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  HtCLUDINQ  CATEGORIES  OF 
USERS  AND  THS  PURPOSES  OF  SUCH  USES: 

These  records,  or  information 
therefit)m,  ae  disclosed  to: 

1.  Agency  officials  and  employees 
who  have  a  need  for  the  records  or 
information: 

a.  In  processing  claims  against  this 
Agency. 

b.  As  a  data  source  for  management 
information  for  production  of  summary 
descriptive  statistics  and  analytical 
studies  in  support  of  the  function  for 
which  the  records  are  collected  and 
maintained,  or  for  related  personnel 
management  functions  or  manpower 
studies. 

2.  Individuals  making  general  requests 
for  statistical  information  (without 
personal  identification  of  individuals). 

3.  The  Department  of  Justice  for  use  in 
litigation  when  either  (a)  the  Agency  or 
any  component  thereof,  (b)  any 
employee  of  the  Agency  in  his  or  her 
official  capacity,  (c)  any  employee  of  the 
Agency  in  his  or  her  individual  capacity 
where  the  Department  of  Justice  has 
agreed  to  represent  the  employee,  or  (d) 
the  United  States  where  the  Agency 
determines  that  litigation  is  likely  to 
affect  the  Agency  or  any  of  its 
components,  is  a  party  to  Utigation  or 
has  an  interest  in  such  litigation,  and  the 
use  of  such  records  by  the  Department 
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of  Justie  is  deemed  by  the  Agency  to  be 
relevant  and  necessary  to  the  litigation, 
provided  that  in  each  case  the  Agency 
determines  that  disclosure  of  the  records 
to  the  Department  of  Justice  is  a  use  of 
the  information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

4.  A  court  or  other  adjudicative  body 
before  which  the  Agency  is  authorized 
to  appear,  when  either  (a)  the  Agency  or 
any  component  thereof,  (b)  any 
employee  of  the  Agency  in  his  or  her 
official  capacity,  (c)  any  employee  of  the 
Agency  in  his  or  her  individual  capacity, 
where  the  Agency  has  agreed  to 
represent  the  employee,  or  (d)  the 
United  States  where  the  Agency 
determines  that  litigation  is  likely  to 
affect  the  Agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  the 
Agency  determines  that  disclosure  of 
the  records  to  a  court  or  other 
adjudicative  body  is  compatible  with 
the  purpose  for  which  the  records  were 
collected. 

5.  Investigators  utilized  by  the  Agency 
to  obtain  information  relevant  to  a  claim 
against  the  Agency. 

6.  The  appropriate  agency,  whether 
Federal,  State,  or  local,  where  there  is 
an  indication  of  a  violation  or  potential 
viblation  of  law.  whether  civil,  criminal, 
or  regulatory  in  nature,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  enforcing 
or  implementing  the  statute,  rule, 
regulation,  or  order  issued  pursuant 
thereto,  or  to  any  agency  in  connection 
with  its  oversight  review  responsibiUty. 

7.  A  congressional  office  in  response 
to  an  inquiry  fit)m  the  congressional 
office  made  at  the  request  of  the  subject 
individual. 

8.  Individuals  who  have  a  need  for  the 
information  in  connection  with  the 
processing  of  an  appeal,  grievance,  or 
complaint.  Wherever  feasible,  such 
information  shall  be  furnished  in 
depersonalized  form,  i.e.,  without 
personal  identifiers. 

9.  Officials  of  labor  organizations 
recognized  under  Pub.  L.  95-454,  when 
relevant  and  necessary  to  their  duties  of 
exclusive  representation  of  NLRB 
employees  under  the  Act.  Wherever 
feasible  and  consistent  with 
responsibilities  under  the  Act,  such 
information  shall  be  furnished  in 
depersonalized  form,  i.e.,  without 
personal  identifiers. 

DISCLOSURE  TO  CONSUMER  REPORTINO 
.AGENCIES: 

None. 


POLICIES  AND  PRACTICES  FOR  STORtNO, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  on  forms,  documents,  and 
other  papers. 

retrievabhjty: 

Alphabetically  by  name. 

SAFEGUARDS: 

Maintained  in  file  safe  within  the 
office  of  the  Chief,  Administrative 
Services  Branch.  During  duty  hours  file 
safe  is  under  the  surveillance  of 
personnel  charged  with  the  custody  of 
the  records,  and  after  duty  hours  is 
behind  locked  doors.  Access  is  limited 
to  personnel  who  have  a  need  for  access 
to  perform  their  official  functions. 

RETENTION  AND  DISPOSAL: 

Claims  reports  involving  pecuniary 
Uability  are  destroyed  10  years  after  the 
close  of  the  fiscal  year  in  which  final 
action  was  taken.  All  other  claims 
reports  are  destroyed  3  years  after  the 
close  of  the  fiscal  year  in  which  final 
action  was  taken. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Administrative  Services 
Branch,  NLRB,  1717  Pennsylvania 
Avenue,  NW.,  Washington.  D.C.  20570. 

NOTIFICATION  PROCEDURE: 

An  individual  may  inquire  as  to 
whether  this  system  contains  a  record 
pertaining  to  him  or  her  by  directing  a 
request  to  the  System  Manager  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  102.117(e). 

RECORD  ACCESS  PROCEDURES: 

An  individual  seeking  to  gain  access 
to  records  in  this  system  pertaining  to 
him  or  her  should  contact  the  System 
Manager  in  accordance  with  the 
procedures  set  forth  in  29  CFR  102.117(f). 

CONTESTING  RECORD  PROCEDURES: 

An  individual  may  request 
amendment  of  a  record  pertaining  to 
such  individual  maintained  in  this 
system  by  directing  a  request  to  the 
System  Manager  is  accordance  with  the 
procedures  set  forth  in  29  CFR 
102.117(h). 

RECORD  SOURCE  CATEGORIES: 

Claimants,  investigators,  and 
witnesses.  , 

NLRB-5 

SYSTEM  NAME: 

Employment  and  Performance 
Records,  Attorneys  and  Field 
Examiners. 


SECURTfY  CLASSIFKATKNC 

None. 

SYSTEM  LOCATIONS: 

Office  of  Executive  Assistant. 
Division  of  Operations  Management; 
Board  Members'  Offices:  Office  of 
Representation  Appeals:  Office  of  the 
Solicitor,  NLRB,  1717  Pennsylvania 
Avenue,  NW.,  Washington,  D.C.  20570. 

Washington  and  Field  Offices  are 
authorized  to  maintain  the  records  or 
copies  of  the  records  for  current  and 
former  NLRB  employees  of  that  office. 
See  the  attached  appendix  for  addresses 
of  the  Washington  and  Field  Offices. 

categories  of  individuals  covered  by  the 
system: 

Current  and  former  Attorneys  and 
Field  Examiners  in  offices  under  the 
general  supervision  of  the  General 
Counsel;  current  and  former  Attorneys 
employed  on  Board  Members'  Staffs,  in 
the  Office  of  the  Solicitor,  and  in  the 
Office  of  Representation  Appeals. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  may  include  copies  of 
employment  applications,  copies  of 
personnel  records,  educational 
transcripts,  r6sum6s,  employment 
interview  reports,  evaluation  reports, 
career  development  appraisals, 
recommendations  concerning  promotion, 
copies  of  the  official  personnel  file, 
correspondence,  memoranda,  and  other 
information  relevant  thereto. 

AUTHORrnr  for  maintenance  of  the 
system: 

5  U.S.C.  4301  et  seq.;  29  U.S.C.  153(d), 
154, 159, 160. 

purpose: 

These  records  document  employee 
actions  and  performance  appraisals. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  M 
THE  SYSTEM,  INCLUOING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  records,  or  information  therefrom, 
are  disclosed  to: 

1.  Agency  officials  and  employees 
who  have  a  need  for  the  records  or 
information. 

2.  Individuals  who  have  a  need  for  the 
information  in  connection  with  the 
processing  of  an  appeal,  grievance,  or 
complaint.  Wherever  feasible,  such 
information  shall  be  furnished  in 
depersonalized  form,  i.e.,  without 
personal  identifiers. 

3.  A  congressional  office  in  response 
to  any  inquiry  from  the  congressional 
office  made  at  the  request  of  the  subject 
individuaL 

4.  Officials  of  labor  organizations 
recognized  under  Pub.  L  95-454,  when 
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relevant  and  necessary  to  their  duties  of 
exclusive  representation  of  NLRB 
employees  under  the  Act.  Wherever 
feasible  and  consistent  with 
responsibilities  under  the  Act,  such 
information  shall  be  furnished  in 
depersonalized  form,  i.e.,  without 
personal  identiHers. 

5.  The  appropriate  agency,  whether 
Federal.  State,  or  local  where  there  is 
an  indication  of  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal, 
or  regulatory  in  nature,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  enforcing 
or  implementing  the  statute,  rule, 
regidation,  or  order  issued  pursuant 
thereto,  or  to  any  agency  in  connection 
with  its  oversight  review  responsibility. 

6.  The  Department  of  Justice  for  use  in 
litigation  when  either  (a)  the  Agency  or 
any  component  thereof,  (b)  any 
employee  of  the  Agency  in  his  or  her 
individual  capacity,  (c)  any  employee  of 
the  Agency  in  his  or  her  official  capacity 
where  the  Department  of  Justice  has 
agreed  to  represent  the  employee,  or  (d) 
the  United  States  where  the  Agency 
determines  that  litigation  is  likely  to 
affect  the  Agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  the 
use  of  such  records  by  the  Department 
of  Justice  is  deemed  by  the  Agency  to  be 
relevant  and  necessary  to  the  litigation, 
provided  that  in  each  case  the  Agency 
determines  that  disclosure  of  the  records 
to  the  Department  of  Justice  is  a  use  of 
the  information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

7.  A  court  or  other  adjudicative  body 
before  which  the  Agency  is  authorized 
to  appear,  when  either  (a)  the  Agency  or 
any  component  thereof,  (b)  any 
employee  of  the  Agency  in  his  or  her 
official  capacity,  (c)  any  employee  of  the 
Agency  in  his  or  her  individual  capacity, 
where  the  Agency  has  agreed  to 
represent  the  employee,  or  (d)  the 
United  States  where  the  Agency 
determines  that  litigation  is  likely  to 
affect  the  Agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  the 
Agency  determines  that  disclosure  of 
the  records  to  a  court  or  other  I 
adjudicatiye  body  is  compatible  witA 
the  purpose  for  which  the  lecords  were 
collected. 

CMSCtOWIIIK  TO  COWIUWEW  WEWHITiNO 


None. 


POUCIES  AND  MMCnCES  FON  STOMNO, 
RETRIEVINO,  ACCUSMO,  NrrANMNO,  AND 
DISPOSINO  OF  RKCOMM  M  TNK  tVSTCM: 

STORAQC: 

Maintained  on  paper  including  forms, 
letters,  and  memoranda,  and  on 
magnetic  disks. 

RETmEVABIUTY: 

Alphabetically  by  name. 

SAFEQUARDS: 

Maintained  in  file  cabinets.  During 
duty  hours  cabinets  are  under  the 
surveillance  of  personnel  charged  with 
custody  of  the  records,  and  after  duty 
hours  are  behind  locked  doors.  Access 
is  limited  to  personnel  having  a  need  for 
access  to  perform  their  official 
functions.  Data  captured  on  magnetic 
disks  are  limited  to  those  with  access 
codes  and  are  stored  in  a  locked  room 
during  and  after  duty  hours. 

RETENTION  AND  disposal: 

Retained  in  accordance  with 
applicable  General  Records  Schedules 
issued  by  the  National  Archives  and 
Records  Administration. 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

1.  Attorneys  and  field  examiners 
under  supervision  of  the  General 
Counsel — Executive  Assistant,  Division 
of  Operations  Management,  NLRB,  1717 
Pennsylvania  Avenue,  NW., 
Washington.  D.C.  20570. 

2.  Attorneys  under  supervision  of  a 
Board  Member — Chief  Counsel  to  that 
Board  Member,  NLRB,  1717 
Pennsylvania  Avenue.  NW., 
Washington,  D.C.  2057a 

3.  Attorneys  under  supervision  of  the 
Director,  Office  of  Representation 
Api}eals — ^Director,  Office  of 
Representation  Appeals,  NLRB,  1717 
Pennsylvania  Avenue.  NW„ 
Washington.  D.C.  20570. 

4.  Attorneys  under  supervision  of  the 
Solicitor— Solicitor.  NLRB.  1717 
Pennsylvania  Avenue.  NW.. 
Washington,  D.C.  20570. 

See.  the  attached  appendix  for  titles 
and  addresses  of  officials  at  other 
locations  responsible  for  this  system  at 
their  locations. 

NOTIFICATION  PROCCOMie: 

An  individual  may  inquire  as  to 
whether  this  system  contains  a  record 
pertaining  to  Um  or  her  by  directing  a 
request  to  the  appropriate  System 
Manager  in  accordance  with  the 
procedures  set  forth  in  29  CFR 
102.117(e). 

RECORD  ACCESS  PROCEDURES: 

An  individual  seeking  to  gain  access 
to  records  in  this  system  pertaining  to 


him  or  her  should  contact  the 
appropriate  System  Manager  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  102.117(f). 

CONTESTINO  RECORD  PROCEDURES: 

An  individual  may  request 
amendment  of  a  record  pertaining  to 
such  individual  maintained  in  this 
system  by  directing  a  request  to  the 
appropriate  System  Manager  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  102.117(h). 

RECORD  SOURCE  CATEGORIES: 

The  individual,  the  Personnel  Branch, 
educational  institutions,  interviewers, 
evaluators,  references,  previous 
employers,  and  supervisors. 

NLRB-6 

SYSTEM  NAME: 

Employment  and  Performance 
Records,  Nonprofessionals  and  Nonlegal 
Professionals. 

SECURrrv  classification: 

None. 

SYSTEM  LOCATIONS: 

Records  are  authorized  to  be 
maintained  for  current  and  former  NLRB 
employees  in  all  Agency  offices.  See  the 
attached  appendix  for  the  addresses  of 
these  offices. 

CATEGORIES  OF  HIOIViDUALS  COVBIED  BY  TflE 
SYSTEM: 

Current  and  former  nonprofessional 
employees  and  nonlegal  professional 
employees  of  the  Agency. 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  may  include  copies  of 
employment  applications,  educational 
transcripts,  resumes,  employment 
interview  reports,  evaluation  reports, 
career  development  appraisals, 
recommendations  concerning  promotion, 
copies  of  personnel  records, 
correspondence,  memoranda,  and  other 
information  relevant  thereto. 

authority  for  maintenance  of  the 
system: 

5  U.S.C.  4301  et  seq.;  29  U.S.C.  153(d). 
154, 159, 160. 

purpose: 

These  records  document  employee 
actions  and  performance  appraisals. 

ROUTINE  OSES  OF  RECORDS  MAINTAiNED  IN 
THE  SYSTEM,  MCLUDWia  CATEOOMES  OF 
USERS  AND  TMl  PURPOSES  OF  SUCH  USES: 

These  records,  or  information 
therefrom,  are  disclosed  to: 

1.  Agency  officials  and  employees 
who  have  a  need  for  the  records  or 
information  to  evaluate  job 


performance,  developmental  needs, 
potential  within  the  Agency,  and 
readiness  for  promotion. 

2.  Individuals  who  have  a  need  for  the 
information  in  connection  with  the 
processing  of  a  grievance,  appeal,  or 
complaint.  Wherever  feasible,  such 
information  shall  be  furnished  in 
depersonalized  form,  i.e.,  without 
personal  identifiers. 

3.  A  congressional  office  in  response 
to  an  inquiry  from  the  congressional 
office  made  at  the  request  of  the  subject 
individual. 

4.  Officials  of  labor  organizations 
recognized  under  Pub.  L  95-454,  when 
relevant  and  necessary  to  their  duties  of 
exclusive  representation  of  NLRB 
employees  under  the  Act.  Wherever 
feasible  and  consistent  with 
responsibilities  under  the  Act,  such 
information  shall  be  furnished  in 
depersonalized  form,  i.e.,  without 
personal  identifiers. 

5.  The  appropriate  agency,  whether 
Federal.  State,  or  local,  where  there  is 
an  indication  of  a  violation  or  potential 
.violation  of  law.  whether  civil,  criminal, 
or  regulatory  in  nature,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  enforcing 
or  implementing  the  statute,  rule, 
regulation,  or  order  issued  pursuant 
thereto,  or  to  any  agency  in  connection 
with  its  oversight  review  responsibility. 

6.  The  Department  of  Justice  for  use  in 
litigatipn  when  either  (a)  the  Agency  or 
any  component  thereof,  (b)  any 
employee  of  the  Agency  in  his  or  her 
official  capacity,  (c)  any  employee  of  the 
Agency  in  his  or  her  individual  capacity 
where  the  Department  of  Justice  has 
agreed  to  represent  the  employee,  or  (d) 
the  United  States  where  the  Agency 
determines  that  litigation  is  likely  to 
affect  the  Agency  or  any  of  its 
components,  is  a  party  to.Iitigation  or 
has  an  interest  in  such  litigation,  and  the 
use  of  such  records  by  the  Department 
of  Justice  is  deemed  by  the  Agency  to  be 
relevant  and  necessary  to  the  litigation, 
provided  that  in  each  case  the  Agency 
determines  that  disclosure  of  the  records 
to  the  Department  of  Justice  is  a  use  of 
the  information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

7.  A  court  or  other  adjudicative  body 
before  the  Agency  is  authorized  to 
appear,  when  either  (a)  the  Agency  or 
any  component  thereof,  (b]  any 
employee  of  the  Agency  in  his  or  her 
official  capacity,  (c)  any  employee  of  the 
Agency  in  his  or  her  individual  capacity, 
where  the  Agency  has  agreed  to 
represent  the  employee,  or  (d)  the 
United  States  where  the  Agency 
determines  that  litigation  is  likely  to 
affect  the  Agency  or  any  of  its 
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components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  the 
Agency  determines  that  disclosure  of 
the  records  to  a  court  or  other 
adjudicative  body  is  compatible  with 
the  purpose  for  which  the  records  were 
collected. 

DISCLOSURE  TO  CONSUMER  REPORTINO 
AQENOES: 

None. 

POUaSS  AND  PRACTICES  FOR  STORHIO, 
RETRIEVINO,  ACCESSING,  RETAINING,  AND 
DISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  on  paper  including  forms, 
letters,  and  memoranda,  and  on 
magnetic  disks. 

RETRIEVABILfrv: 

Alphabetically  by  name: 

safeguards: 

Maintained  in  file  cabinets.  During 
duty  hours  cabinets  are  under  the 
surveillance  of  personnel  charged  with 
custody  of  the  records,  and  after  duty 
hours  are  behind  locked  doors.  Access 
is  limited  to  personnel  having  a  need  for 
access  to  perform  their  official 
functions.  Data  captured  on  magnetic 
disks  are  limited  to  those  with  access 
codes  and  are  stored  in  a  locked  room 
during  and  after  duty  hours. 

RETENTION  AND  disposal: 

Retained  in  accordance  with 
applicable  General  Records  Schedules 
issued  by  the  National  Archives  and 
Records  Administration. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

See  the  attached  appendix  for  the 
tides  and  addresses  of  officials 
responsible  for  this  system  at  their 
locations. 

NOTIFICATION  PROCEDURE: 

An  individual  may  inquire  as  to 
whether  this  system  contains  a  record 
pertaining  to  him  or  her  by  directing  a 
request  to  the  appropriate  System 
Manager  in  accordance  with  the 
procedures  set  forth  in  29  CFR 
102.117(e). 

RECORD  ACCESS  PROCEDURES: 

An  individual  seeking  to  gain  access 
to  records  in  this  system  pertaining  to 
him  or  her  should  contact  the 
appropriate  System  Manager  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  102.117(f). 

CONTESTING  RECORD  PROCEDURES: 

An  individual  may  request 
amendment  of  a  record  pertaining  to 
such  individual  maintained  in  this 
system  by  directing  a  request  to  the 


appropriate  System  Manager  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  102.117(h). 

RECORD  SOURCE  CATEGORIES: 

The  individual,  the  Personnel  Branch, 
professional  employees,  educational 
institutions,  interviewers,  evaluators, 
references  and  previous  employers. 

NLRB-7 

SYSTEM  NAME 

Grievances,  Appeals,  Complaints,  and 
Related  Litigation  Records. 

SECURITY  classification: 

None. 

SYSTEM  location: 

Records  are  authorized  to  be 
maintained  for  current  and  former  NLRB 
employees  in  all  Agency  offices.  See  the 
attached  appendix  for  the  addresses  of 
these  offices. 

categories  of  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  employees  of  the 
Agency. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  may  include  formal  or 
informal  grievances,  appeals,  and 
complaints,  together  with  information 
and  docimients  related  thereto;  letters  or 
notices  to  the  individual;  records  of 
hearings  when  conducted;  material 
placed  in  the  file  to  support  or 
contradict  the  decision  or  determination 
on  such  grievance,  appeal,  or  compliant; 
affidavits  or  statements;  testimonies  of 
witnesses;  investigative  reports;  related 
correspondence  and  recommendations; 
and  records  on  court  proceedings, 
arbitration,  or  subsequent  litigation. 

AUTHORrrr  for  maintenance  of  the 

SYSTEM: 

5.  U.S.C.  7101  et  seq.;  5  U.S.C.  7501  et 
seq.;  5  U.S.C.  7701  et  seq.;  29  U.S.C. 
153(d),  154. 

PURPOSE: 

These  records  document  the  employee 
grievance  process  within  the  NLRB,  and 
also  contain  material  gathered  and  used 
in  representing  the  Agency  in  other 
appeals,  complaints,  and  litigation. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  records,  or  information  therefrom, 
are  disclosed  to: 

1.  Agency  officials  and  employees 
who  have  a  need  for  the  records  or 
information  in  the  performance  of  their 
duties. 
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2.  Individuals  who  have  a  need  for  the 
information  in  connection  with  the 
processing  of  a  grievance,  appeal,  or 
complaint.  Wherever  feasible,  such 
information  shall  be  furnished  in 
depersonalized  form,  i.e.,  without 
personal  identifiers. 

3.  An  arbitrator  for  use  in  arbitrating  a 
grievance  or  complaint. 

4.  The  Department  of  Justice  for  use  in 
litigation  when  either  (a)  the  Agency  or 
any  component  thereof,  (b)  any  . 
employee  of  the  Agency  in  his  or  her  I 
official  capacity,  (c)  any  employee  of  the 
Agency  in  his  or  her  individual  capacity 
where  the  Department  of  Justice  has 
agreed  to  represent  the  employee,  or  (d) 
the  United  States  where  the  Agency 
determines  that  litigation  is  likely  to 
affect  the  Agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  the 
use  of  such  records  by  the  Department 
of  Justice  is  deemed  by  the  Agency  to  be 
relevant  and  necessary  to  the  htigation, 
provided  that  in  each  case  the  Agency 
determines  that  disclosure  of  the  records 
to  the  Department  of  Justice  is  a  use  of 
the  information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

5.  A  court  or  other  adjudicative  body 
before  which  the  Agency  is  authorized 
to  appear,  when  either  (a)  the  Agency  or 
any  component  thereof,  (b)  any 
employee  of  the  Agency  in  his  or  her 
official  capacity,  (c)  any  employee  of  the 
Agency  in  his  or  her  individual  capacity, 
where  the  Agency  has  agreed  to 
represent  the  employee,  or  (d)  the 
United  States  where  the  Agency         j 
determines  that  litigation  is  likely  to 
affect  the  Agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  the 
Agency  determines  that  disclosure  of 
the  records  to  a  court  or  other 
adjudicative  body  is  compatible  with 
the  purpose  for  which  the  records  were 
collected.  1 

6.  Officials  of  labor  organizations  | 
recognized  under  Pub.  L.  95-454,  when 
relevant  and  necessary  to  their  duties  of 
exclusive  representation  of  NLRB 
employees  under  the  Act.  Wherever 
feasible  and  consistent  with 
responsibilities  under  the  Act,  such 
information  shall  be  furnished  in 
depersonalized  form,  i.e.,  without 
personal  identifiers. 

7.  A  congressional  office  from  the 
record  of  an  individual  in  response  to  an 
inquiry  from  the  congressional  office 
made  at  the  request  of  the  subject 
individual. 

8.  The  appropriate  Federal  (including 
offices  of  Inspector  General),  State,  or 
local  government  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 


implementing  a  statute,  rule,  regulation, 
or  order,  where  the  Agency  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation. 

9.  Individuals  making  general  requests 
for  statistical  information  (without 
personal  identification  of  individuals). 


msctosunsTO 

AOENOES: 

None. 


CONSUMER  REPORTHM 


POUaSS  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSING,  RETAINING,  AND 

disposing  of  records  in  the  system: 
storage: 

Maintained  on  forms,  documents, 
letters,  memoranda,  and  other  similar 
papers. 

RETRIEVABHJTV: 

Alphabetically  by  name  of  individual 
or  party  filing  a  grievance,  claim,  or 
complaint. 

SAFEGUARDS: 

Access  to  and  use  of  the  records  are 
limited  to  those  persons  whose  official 
duties  require  such  access  until  the 
records  are  required  to  be  made  public 
in  support  of  an  Agency  action  or 
position.  These  records  are  maintained 
in  file  cabinets  which  during  duty  hours 
are  under  the  surveillance  of  personnel 
charged  with  custody  of  the  records  and 
after  duty  hours  are  behind  locked 
doors. 

RETENTION  AND  disposal: 

Placed  in  inactive  file  when  case  is 
closed.  Destroyed  3  years  after  the  end 
of  the  fiscal  year  in  which  the  case  is 
closed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

1.  To  those  employees  under 
supervision  of  the  General  Counsel — 
Deputy  General  Counsel,  NLRB,  1717 
Pennsylvania  Avenue,  NW., 
Washington,  D.C.  20570. 

2:  To  those  employees  under 
supervision  of  the  Board — Deputy 
Executive  Secretary,  NLRB,  1717 
Pennsylvania  Avenue,  NW., 
Washington,  D.C.  20570. 

See  the  attached  appendix  for  titles 
and  addresses  of  officials  responsible 
for  this  system  at  their  locations. 

NOTIFICATION  PROCEDURE: 

An  individual  may  inquire  as  to 
whether  this  system  contains  a  record 
pertaining  to  him  or  her  by  directing  a 
request  to  the  appropriate  System 
Manager  in  accordance  with  the 
procedures  set  forth  in  29  CFR 
102.117(e). 


RECORD  ACCSSS  I 

An  individual  seeking  to  gain  access 
to  records  in  this  system  pertaining  to 
him  or  her  should  contact  the 
appropriate  System  Manager  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  102.117(f). 

CONTESTHM  RECORD  PROCEDURES: 

An  individual  may  request 
amendment  of  a  record  pertaining  to 
such  individual  maintained  in  this 
system  by  directing  a  request  to  the 
appropriate  System  Manager  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  102.117(h). 

RECORD  SOURCE  CATEOORKS: 

Information  in  this  system  is  obtained 
from  the  individual  to  whom  the  record 
pertains:  Agency  officials;  affidavits, 
statements,  and  record  testimony  of 
individuals;  and  other  documents  and 
memoranda  relating  to  the  grievance, 
appeal,  or  complaint. 

NLRB-* 

SYSTEM  name: 

Health  Maintenance  Program  Records 

SECURITY  CUkSSIFICATKNC 

None. 

SYSTEM  LOCATION: 

Personnel  Branch,  NLRB,  1717 
Pennsylvania  Avenue,  NW., 
Washington.  D.C.  20570. 

CATEGORIES  OF  INOnnOUALS  COVERED  BY  THE 
SYSTEM: 

Current  NLRB  employees  participating 
in  Agency-sponsored  health 
maintenance  programs,  such  as  diabetes 
tests,  glaucoma  tests,  vision  tests,  blood 
donor  program,  and  similar  programs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  may  involve  recorded 
information  on  individual's  names  and 
dates  of  participation  in  health 
maintenance  programs,  and  the  name  of 
the  screening  program  in  which 
participated.  Also,  for  blood  donor 
program,  contains  social  security 
number,  sex,  donor  identification 
number,  home  address  and  telephone, 
date  of  last  donation,  medications  being 
taken,  blood  type,  whether  accepted  or 
deferred  as  donor,  and  information 
relevant  to  the  above.  , 

AUTHORrrr  for  maintenance  of  the 
system: 

5  U.S.C.  7901;  29  U.S.C.  153(a)  and  (d). 
154. 

purpose: 

These  records  document  employee 
participation  in  the  NLRB  health 
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maintenance  programs  such  as 
screening  and  blood  donor  programs. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  MiCLUOING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records,  or  information 
there&QiB»  are  disclosed  to: 

1.  Agency  officials  and  employees 
working  with  the  program  who  have  a 
need  for  the  records  or  information: 

a.  The  administration  of  voluntary 
health  maintenance  programs. 

b.  As  a  data  source  for  production  of 
summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  are 
collected  and  maintained  (without 
personal  identification  of  individuals). 

2.  Individuals  making  general  requests 
for  statistical  information  (without 
personal  identification  of  individuals). 

3.  The  American  Red  Cross  insofar  as 
the  records  or  information  pertain  to  the 
blood  donor  program. 

•  4.  The  U.S.  Department  of  Health  and 
Human  Services  in  the  administration  of 
public  health  service  programs. 

5.  A  congressional  office  in  response 
to  an  inquiry  from  the  congressional 
office  made  at  the  request  of  the  subject 
individual. 

6.  The  Department  of  Justice  for  use  in 
litigation  when  either  (a)  the  Agency  or 
any  component  thereof,  (b)  any 
employee  of  the  Agency  in  his  or  her 
official  capacity,  (c)  any  employee  of  the 
Agency  in  his  or  her  individual  capacity 
where  the  Department  of  Justice  has 
agreed  to  represent  the  employee,  or  (d) 
the  United  States  where  the  Agency 

^  determines  that  litigation  is  likely  to 
affect  the  Agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  the 
use  of  such  records  by  the  Department 
of  Justice  is  deemed  by  the  Agency  to  be 
relevant  and  necessary  to  the  litigation, 
provided  that  in  each  case  the  Agency 
determines  that  disclosure  of  the  records 
to  the  Department  of  Justice  is  a  use  of 
the  information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

7.  A  court  or  other  adjudicative  body 
before  which  the  Agency  is  authorized 
to  appear,  when  either  (a)  the  Agency  or 
any  component  thereof,  (b)  any 
employee  of  the  Agency  in  his  or  her 
official  capacity,  (c)  any  employee  of  the 
Agency  in  his  or  her  individual  capacity, 
where  the  Agency  has  agreed  to 
represent  the  employee,  or  (d)  the 
United  States  where  the  Agency 
determines  that  litigation  is  likely  to 
affect  the  Agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  the 
Agency  determines  that  disclosure  of 


the  records  to  a  court  or  other 
adjudicative  body  is  compatible  with 
the  purpose  for  which  the  records  were 
collected. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  on  logs,  forms,  and  other 
papers. 

retrievabiuty: 

By  program  name  and  within  each 
program  alphabetically  by  name. 

safeguards: 

Maintained  in  file  safe  within  the 
office  of  the  Personnel  Branch.  File  safe- 
remains  locked  except  during  access  to 
records.  During  duty  hours,  file  safe  is 
under  the  surveillance  of  personnel 
charged  with  the  custody  of  the  records, 
and  after  duty  hours  is  behind  locked 
doors.  Combination  is  known  only  to 
designated  members  of  the  Personnel 
Branch.  Access  is  limited  to  personnel 
who  have  a  need  for  access  to  perform 
their  official  functions. 

RETENTION  AND  DISPOSAL: 

Retained  for  6  years  after  last  entry. 

SYSTEM  MANAGER(S)  AND  ADIMESS: 

Chief,  Special  Programs  and  Services 
Unit,  Personnel  Branch,  Room  533, 
NLRB,  1717  Pennsylvania  Avenue,  NW.. 
Washington,  D.C.  20570. 

NOTIFICATION  PROCEDURE: 

An  individual  may  inquire  as  to 
whether  this  system  contains  a  record 
pertaining  to  him  or  her  by  directing  a 
request  to  the  System  Manager  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  102.177(e). 

RECORD  ACCESS  PROCEDURES: 

An  individual  seeking  to  gain  access 
to  records  in  this  system  pertaining  to  ^ 
him  or  her  should  contact  the  System 
Manager  in  accordance  with  the 
procedures  set  forth  in  29  CFR  102.117(f). 

CONTESTING  RECORD  PROCEDURES: 

An  individual  may  request 
amendment  of  a  record  pertaining  to 
such  individual  maintained  in  this 
system  by  directing  a  request  to  the 
System  Manager  in  accordance  with  the 
procedures  set  forth  in  29  CFR 
102.117(h). 

RECORD  SOURCE  CATEGORIES: 

Information  submitted  by  individual: 
officials  of  the  servicing  health  units; 
and  American  Red  Cross. 


NLRB-9 

SYSTEM  NAME: 

Occupational  Injury  and  Illness 
Records 

SECURmr  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Personnel  Branch,  NLRB,  1717 
Pennsylvania  Avenue,  NW., 
Washington,  D.C.  20570.  Each 
Washington  and  Field  Office  is 
authorized  to  maintain  copies  of  records 
in  this  system.  See  the  attached 
appendix  for  addresses  of  the 
Washington  and  Field  Offices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  NLRB  employees 
who  have  reported  a  wori(-related  injury 
or  illness. 

CATEGORIES  OF  RECORDS  Ml  THE  SYSTEM: 

Records  may  include  information 
pertaining  to  the  complete  history  of  the 
employee's  occupational  injury  or 
illness,  including  any  doctors'  or 
investigative  reports  submitted,  and  the 
disposition  of  claims  for  compensation 
filed  under  the  Federal  Employees 
Compensation  Act  and  information 
relative  thereto. 

AUTHORITV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  7901:  5  U.S.C.  8101  et  seq.;  29 
U.S.C.  153(a)  and  (d),154. 

purpose: 

These  records  document  the 
processing  of  claims  filed  by  NLRB 
employees  for  compensation  based  on 
an  occupational  injury  or  illness. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  m 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records,  or  information 
therefi-om,  are  disclosed  to: 

1.  Agency  officials  and  employees 
who  have  a  need  for  the  records  or 
information: 

a.  In  processing  reports  of 
occupational  injury  or  illness  and  claims 
for  compensation  under  the  Federal 
Employees  Compensation  Act. 

b.  As  a  data  source  for  management 
information  for  production  of  summary 
descriptive  statistics  and  analytical 
studies  in  support  of  the  function  for 
which  the  records  are  collected  and 
maintained,  or  for  related  personnel 
management  functions  or  manpower 
studies. 

2.  Individuals  making  general  requests 
for  statistical  information  (without 
personal  identification  of  individuals). 
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3.  The  Department  of  Justice  for  use  in 
litigation  when  either  (a)  the  Agency  or 
any  component  thereof,  (b)  any  ' 
employee  of  the  Agency  in  his  or  her 
official  capacity,  (c)  any  employee  of  the 
Agency  in  his  or  her  individual  capacity 
where  the  Department  of  Justice  has 
agreed  to  represent  the  employee,  or  (d) 
the  United  States  where  the  Agency 
determines  that  litigation  is  likely  to 
a^ect  the  Agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  the 
use  of  such  records  by  the  Department 
of  Justice  is  deemed  by  the  Agency  to  be 
relevant  and  necessary  to  the  litigation, 
provided  that  in  each  case  the  Agency 
determines  that  disclosure  of  the  records 
to  the  Department  of  Justice  is  a  use  of 
the  information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

4.  A  court  or  other  adjudicative  body 
before  which  the  Agency  is  authorized 
to  appear,  when  either  (a)  the  Agency  or 
any  component  thereof,  (b)  any 
employee  of  the  Agency  in  his  or  her 
official  capacity,  (c)  any  employee  of  the 
Agency  in  his  or  her  individual  capacity, 
where  the  Agency  has  agreed  to 
represent  the  employee,  or  (d)  the 
United  States  where  the  Agency 
determines  that  litigation  is  likely  to 
affect  the  Agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  the 
Agency  determines  that  disclosure  of 
the  records  to  a  court  or  other 
adjudicative  body  is  compatible  with 
the  purpose  for  which  the  records  were 
collected. 

5.  The  U.S.  Department  of  Health  and 
Human  Services  in  the  administration  of 
public  health  service  programs. 

6.  Investigator  utilized  by  the  Agency 
to  obtain  information  relevant  to  a  claim 
arising  under  the  Federal  Employees 
Compensation  Act. 

7.  The  appropriate  agency,  whether 
Federal  State,  or  local,  where  there  is 
an  indication  of  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal, 
or  regulatory  in  nature,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  enforcing 
or  implementing  the  statute,  rule, 
regulation,  or  order  issued  pursuant 
thereto,  or  to  any  agency  in  connection 
with  its  oversight  review  responsibility. 

8.  A  congressional  ofBce  in  response 
to  an  inquiry  from  the  congressional 
office  made  at  the  request  of  the  subject 
individual. 

9.  Officials  of  labor  organizations 
recognized  under  Pub.  L  95-454,  when 
relevant  and  necessary  to  their  duties  of 
exclusive  representation  of  NLRB 
employees  imder  the  Act.  Wherever 
feasible  and  consistent  with 


responsibilities  under  the  Act,  such 
information  shall  be  furnished  in 
depersonalized  form,  i.e.,  without 
personal  identiHers. 

10.  Individuals  who  need  the 
information  in  connection  with  the 
processing  of  an  appeal,  grievance  or 
complaint.  Whenever  feasible  such 
information  shall  be  furnished  in 
depersonalized  form,  i.e.,  without 
personal  identifiers. 

DtSCLOSUM  TO  CONSUMU  REMMmNO 

None. 

POIKIES  AND  MACnCCS  FOR  STORINO, 

nrmiKvmo,  Acccnmo,  retanhno,  and 
msposiMa  OF  records  in  the  system: 

storage: 

Maintained  on  forms  and  related 
correspondence. 

RETRtEVAMUTV: 

Alphabetically  by  name. 

safeguards: 

Maintained  in  locked  niing  cabinet 
within  the  Personnel  Branch.  Filing 
cabinet  remains  locked  except  during 
access.  During  duty  hours  filing  cabinet 
is  under  surveillance  of  personnel 
charged  with  the  custody  of  the  records, 
and  after  duty  hours  is  behind  locked 
doors.  Access  is  limited  to  personnel 
who  have  a  need  for  access  to  perform 
their  official  functions. 

RETENTION  AND  OMPOfAU 

Retain  and  dispose  of  in  accordance 
with  the  General  Records  Schedules 
issued  by  the  National  Archives  and 
Records  Administration. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Special  Programs  and  Services 
Unit,  Persormel  Branch,  Room  533, 
NLRB.  1717  Pennsylvania  Avenue,  NW.. 
Washington.  D.C.  20570. 

NOTIFICATION  PROCEDURE: 

An  individual  may  inquire  as  to 
whether  this  system  contains  a  record 
pertaining  to  hdm  or  her  by  directing  a 
request  to  the  System  Manager  in 
accordance  with  the  procedures  flet 
forth  in  29  CFR  102.117(e). 

RECORD  ACCESS  PROCEDURES: 

An  individual  seeking  to  gain  access 
to  records  in  this  system  pertaining  to 
him  or  her  should  contact  the  System 
Manager  in  accordance  with  the 
procedures  set  forth  in  29  CFR  102.117(f). 

CONTESTINO  RECORD  PROCEDURES: 

An  individual  may  request 
amendment  of  a  record  pertaining  to 
such  individual  maintained  in  this 
system  by  directing  a  request  to  the 


System  Manager  in  accordance  with  the 
procedures  set  forth  in  29  CFR 
102.117(h). 

RECORD  SOURCE  CATEGORIES: 

Forms  completed  by  the  employee; 
witnesses:  investigators;  employee's 
supervisor,  claims  examiners  of  the  U.S. 
Department  of  Labor;  and  doctors' 
statements,  if  any. 

NLRB-10 

SYSTEM  name: 

Pay  Records — Retirement 

SECMMTV  classification: 

None. 

SYSTEM  location: 

Financial  Management  Branch,  NLRB. 
1717  Pennsylvania,  Avenue,  NW.. 
Washington.  DC  20570. 

categories  of  individuals  covered  by  the 
system: 

Current  NLRB  employees  under  the 
Civil  Service  Retirement  System. 

categories  of  records  in  the  system: 

Records  may  include  name,  previous 
name  if  any;  social  security  number  sex; 
birth  date;  entrance-on-duty  date; 
employment  history,  including 
prolonged  leave  without  pay;  and 
monetary  contributions  to  retirement 
fund  made  during  employment,  and 
information  relevant  thereto. 

authority  for  maintenance  of  the 
system: 

5  U.S.C.  8301  et  set.;  29  U.S.C  153(a) 
and  (d).  154. 

PURPOSE: 

These  records  document  NLRB 
employee  participation  in  the  Civil 
Service  Retirement  System. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUNNNQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records,  or  information 
therefrom,  are  disclosed  to: 

1.  Agency  officials  and  employees 
who  have  a  need  for  the  records  or 
information: 

a.  To  administer  the  Civil  Service 
Retirement  System  within  the  Agency. 

b.  As  a  data  source  for  management 
information  for  production  of  summary 
descriptive  statistics  and  analytical 
studies  in  support  of  the  function  for 
which  the  records  are  collected  and 
maintained,  or  for  related  personnel 
management  functions  or  manpower 
studies. 

2.  Individuals  making  general  requests 
for  statistical  information  (without 
personal  identification  of  individuals).  - 
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3.  The  Office  of  Personnel 
Management  for  administering  the  Civil 
Service  Retirement  System. 

4.  The  U.S.  General  Accounting  Office 
for  audit  purposes. 

5.  The  appropriate  agency,  whether 
Federal,  State,  or  local,  where  there  is 
an  indication  of  a  violation  or  potential 
violation  of  law.  whether  civil,  criminal, 
or  regulatory  in  nature,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  enforcing 
or  implementing  the  statute,  rule, 
regulation,  or  order  issued  pursuant 
thereto,  or  to  any  agency  in  connection 
with  its  oversight  review  responsibility. 

6.  A  congressional  office  in  response 
to  an  inquiry  from  the  congressional 
office  made  at  the  request  of  the  subject 
individual. 

7.  Officials  of  labor  organizations 
recognized  under  Pub.  L.  95-454,  when 
relevant  and  necessary  to  their  duties  of 
exclusive  representation  of  NLRB 
employees  under  the  Act.  Whenever 
feasible  and  consistent  with 
responsibilities  under  the  Act,  such 
information  shall  be  furnished  in 
depersonalized  form,  i.e..  without 
personal  identifiers. 

8.  Individuals  who  need  the 
information  in  connection  with  the 
processing  of  an  appeal,  grievance,  or 
complaint.  Wherever  feasible,  such 
information  shall  be  furnished  in 
depersonalized  form,  i.e.,  without 
personal  identifiers. 

9.  The  Department  of  Justice  for  use  in 
litigation  when  either  (a)  the  Agency  or 
any  component  thereof,  (b)  any 
employee  of  the  Agency  in  his  or  her 
official  capacity,  (c)  any  employee  of  the 
Agency  in  his  or  her  individual  capacity 
where  the  Department  of  Justice  has 
agreed  to  represent  the  employee,  or  (d) 
the  United  States  where  the  Agency 
determines  that  litigation  is  likely  to 
affect  the  Agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  the 
use  of  such  records  by  the  Department 
of  Justice  is  deemed  by  the  Agency  to  be 
relevant  and  necessary  to  the  litigation, 
provided  that  in  each  case  the  Agency 
determines  that  disclosure  of  the  records 
to  the  Department  of  Justice  is  a  use  of 
the  information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

10.  A  court  or  other  adjudicative  body 
before  which  the  Agency  is  authorized 
to  appear,  when  either  (a)  the  Agency  or 
any  component  thereof,  (b)  any 
employee  of  the  Agency  in  his  or  her 
official  capacity,  (c)  any  employee  of  the 
Agency  in  his  or  her  individual  capacity, 
where  the  Agency  has  agreed  to 
represent  the  employee,  or  (d)  the 
United  States  where  the  Agency 


determines  that  litigation  is  likely  to 
affect  the  Agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  htigation,  and  the 
Agency  determines  that  disclosure  of 
the  records  to  a  court  or  other 
adjudicative  body  is  compatible  with 
the  purpose  for  which  the  records  were 
collected. 

disclosure  to  consumer  reporting 
agencies: 

None. 

policies  and  practices  for  storino, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Maintained  on  employment  history 
cards  and  source  documents. 

retrievabnjty: 

By  organizational  unit  and  within 
each  unit  by  employee  name  or  social 
security  number. 

SAFEGUARDS: 

Maintained  in  Hie  cabinets  within  the 
Payroll  Unit.  During  duty  hours  file 
cabinets  are  imder  surveillance  of 
personnel  charged  with  custody  of  the 
records,  and  after  duty  hours  are  behind 
locked  doors.  Access  is  limited  to 
personnel  who  have  a  need  for  access  to 
perform  their  official  functions. 

RETENTION  AND  DISPOSAL: 

Maintained  only  on  current 
employees.  Transferred  to  the  Office  of 
Personnel  Management  upon 
termination  of  service  with  the  Agency. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Finance  Officer,  NLRB,  1717 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20570. 

NOTIFICATION  PROCEDURE: 

An  individual  may  inquire  as  to 
whether  this  system  contains  a  record 
pertaining  to  him  or  her  by  directing  a 
request  to  the  System  Manager  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  102.117(e). 

RECORD  ACCESS  PROCEDURES: 

An  individual  seeking  to  gain  access 
to  records  in  this  system  pertaining  to 
him  or  her  should  contact  the  System 
Manager  in  accordance  with  the 
procedures  set  forth  in  29  CFR  102.117(f). 

CONTESTING  RECORD  PROCEDURES: 

An  individual  may  request 
amendment  of  a  record  pertaining  to 
such  individual  maintained  in  this 
system  by  directing  a  request  to  the 
System  Manager  in  accordance  with  the 
procedures  set  forth  in  29  CFR 
102.117(h). 


RECORD  SOURCE  CATEGORIES: 

Personnel  Branch,  timekeepers,  and 
supervisors. 

NLRB-11 

SYSTEM  NAME: 

Payroll — Finance  Records 

SYSTEM  location: 

Current  records  are  maintained  in  the 
Financial  Management  Branch,  NLRB, 
1717  Pennsylvania  Avenue,  NW., 
Washington,  DC  20570. 

Inactive  records  are  stored  at  the 
appropriate  Federal  records  center  in 
accordance  with  applicable  provisions 
of  the  General  Records  Schedules  issued 
by  the  National  Archives  and  Records 
Administration. 

categories  of  individuals  covered  by  the 
system: 

Current  and  former  employees  of  the 
Agency. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  may  include  each  employee's 
name,  date  of  birth,  home  address, 
payroll  identification  number, 
organizational  unit  number,  block 
number  pay  plan,  grade  and  step,  social 
security  number,  state  identification 
code  and  name,  leave  earned  and  used, 
composite  designatpr  code  and  account 
number,  and  for  the  current  pay  period 
quarterly  and  year-to-date  hours 
worked,  base  pay.  overtime  pay, 
premium  pay,  miscellaneous  pay,  gross 
earnings,  net  earnings,  and  all 
withholdings  from  pay  including 
retirement,  taxes  (Federal,  State,  and 
local]  FICA,  exemptions  (Federal,  State, 
and  local),  life,  group,  and  optional, 
insurance,  bonds  (authorization  number 
and  date  of  issuance),  and 
miscellaneous  allotments  and 
deductions.  Employment  history  is  also 
maintained  for  retirement  purposes. 

authortry  for  maintenance  of  the 
system: 

5  U.S.C.  5501  et  seq.;  31  U.S.C.  3501  et 
seq.;  29  U.S.C.  153(a)  and  (d).  154. 

purpose: 

These  records  document  the  payroll 
process  as  it  relates  to  NLRB  employees 
and  are  used  to  support  various  fiscal 
and  personnel  functions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  BWUNMNO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records,  or  information 
therefrom,  are  disclosed  to: 

1.  Agency  officials  and  employees 
who  have  a  need  for  the  records  or 
information: 

a.  To  compile  payroll  records. 
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b.  To  maintain  Agency  salary  and 
expense  accounts. 

c.  As  a  data  source  for  management 
information  for  production  of  summary 
descriptive  statistics  and  analytical 
studies  in  support  of  the  function  for 
which  the  records  are  collected  and 
maintained,  or  for  related  personnel 
management  functions  or  manpower 
studies. 

d.  To  transfer  information  &om  the 
records  to  the  individual  to  whom  the 
record  permits. 

e.  To  determine  life  insurance 
eligibility,  costs,  and  types  of  coverage 
employees  shall  receive. 

2.  Individuals  making  general  requests 
for  statistical  information  (without 
personal  identiHcation  of  individuals). 

3.  Individuals  who  need  the 
information  in  connection  with  the 
processing  of  an  appeal,  grievance,  or 
complaint.  Wherever  feasible,  such 
information  shall  be  furnished  in 
depersonalized  form,  i.e.,  without 
personal  identifiers. 

4.  The  U.S.  Department  of  the 
Treasury  for  payroll  purposes. 

5.  The  Office  of  Personnel 
Management  concerning  pay,  benefits, 
retirement  deductions  and  other        [ 
information  necessary  for  the  Office  to 
carry  out  its  Government-wide 
personnel  management  functions. 

6.  State  and  local  authorities  for  the 
purpose  of  verifying  tax  collections, 
unemployment  compensation  claims, 
and  administering  public  assistance 
programs. 

7.  The  U.S.  Department  of  Health  and 
Human  Services  for  the  administration 
of  the  social  security  program. 

8.  The  U.S.  General  Accounting  Office 
for  audit  purposes. 

9.  The  appropriate  agency,  whether 
Federal,  State,  or  local,  where  there  is 
an  indication  of  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal, 
or  regulatory  in  nature,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  enforcing 
or  implementing  the  statute,  rule, 
regulation,  or  order  issued  pursuant 
thereto,  or  to  any  agency  in  connection 
with  its  oversight  review  responsibility. 

10.  A  congressional  office  in  response 
to  an  inquiry  fi-om  the  congressional 
office  made  at  the  request  of  the  subject 
individual. 

11.  Officials  of  labor  organizations 
recognized  under  Pub.  L  95-454,  when 
relevant  and  necessary  to  their  duties  of 
exclusive  representation  of  NLRB 
employees  under  the  Act.  Wherever 
feasible  and  consistent  with 
responsibilities  under  the  Act,  such 
information  shall  be  furnished  in 
depersonalized  form,  i.e.,  without 
personal  identifiers. 


12.  The  Department  of  Justice  for  use 
in  litigation  when  either  (a)  the  Agency 
or  any  component  thereof,  (b)  any 
employee  of  the  Agency  in  his  or  her 
official  capacity,  (c)  any  employee  of  the 
Agency  in  his  or  her  individual  capacity 
where  the  Department  of  Justice  has 
agreed  to  represent  the  employee,  or  (d) 
the  United  States  where  the  Agency 
determines  that  litigation  is  likely  to 
affect  the  Agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  the 
use  of  such  records  by  the  Department 
of  Justice  is  deemed  by  the  Agency  to  be 
relevant  and  necessary  to  the  litigation, 
provided  that  in  each  case  the  Agency 
determines  that  disclosure  of  the  records 
to  the  Department  of  Justice  is  a  use  of 
the  information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

13.  A  court  or  other  adjudicative  body 
before  which  the  Agency  is  authorized 
to  appear,  when  either  (a)  the  Agency  or 
any  component  thereof,  (b)  any 
employee  of  the  Agency  in  his  or  her 
official  capacity,  (c)  any  employee  of  the 
Agency  in  his  or  her  individual  capacity, 
where  the  Agency  has  agreed  to 
represent  the  employee,  or  (d)  the 
United  States  where  the  Agency 
determines  that  litigation  is  likely  to 
affect  the  Agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  Utigation,  and  the 
Agency  determines  that  disclosure  of 
the  records  to  a  court  or  other 
adjudicative  body  is  compatible  with 
the  purpose  for  which  the  records  were 
collected. 

mSCLOSIME  TO  CONSUMER  REPORTINO 
AGENCIES: 

None. 
POuciES  ANO  phactices  for  storino, 

RETRIEVINQ,  ACCCSSINQ,  RETAININO,  ANO 

OKPOsmo  OF  RccoRos  m  THE  system: 

STORAQC: 

Maintained  on  original  source 
documents,  computer  printouts,  and  on  a 
computer  disk  file  with  two  magnetic 
tape  backups  and  microfiche. 

retrievawuty: 

Employee  payroll  file  maintained 
chronologically  by  year,  and  within  each 
year  by  organizational  unit,  and  within 
each  unit  by  social  security  number  or 
by  employee  name. 

safequaros: 

Use  of  the  computer  file  for 
information  printouts  is  restricted  to 
designated  persormel  and  access  is 
password  protected.  Original  source 
documents  and  microfiche  are 
maintained  in  file  cabinets.  During  duty 


hours  cabinets  are  under  surveillance  of 
.persoimel  charged  with  custody  of  the 
records,  and  after  duty  hours  are  behind 
locked  doors.  Access  is  limited  to 
personnel  having  a  heed  for  access  to 
perform  their  official  functions. 

retention  AND  DMPOtAl: 

Payroll  records  are  retained  and 
disposed  of  in  accordance  with  the 
applicable  General  Records  Schedules 
issued  by  the  National  Archives  and 
Records  Administration  and  with 
General  Accounting  Office  approval. 
Microfilm,  magnetic  strip  ledgers,  and 
microfiche  and  maintained  for  56  years 
after  the  date  of  last  entry. 

system  MANA0ER(8)  ANO  ADDRESS: 

Finance  Officer,  NLRB,  1717 
Pennsylvania  Avenue,  NW., 
Washington,  D.C.  20570,  and  Chief, 
Management  and  Information  Systems 
Branch,  NLRB,  1717  Pennsylvania 
Avenue,  NW..  Washington.  D.C.  20570. 

NOTIFICATION  PROCEDURE: 

An  individual  may  inquire  as  to 
whether  this  system  contains  a  record 
pertaining  to  him  or  her  by  directing  a 
request  to  the  appropriate  System 
Manager  in  accordance  with  the 
procedures  set  forth  in  29  CFR 
102.117(e). 

RECORD  ACCESS  PROCEDURE: 

An  individual  seeking  to  gain  access 
to  records  in  this  system  pertaining  to 
him  or  her  should  contact  the 
appropriate  System  Manager  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  102.117(f). 

CONTESTINQ  RECORD  PROCEDURES: 

An  individual  may  request 
amendment  of  a  record  pertaining  to 
such  individual  maintained  in  this 
systeni  by  directing  a  request  to  the 
appropriate  System  Manager  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  102.117(h). 

RECORD  SOURCE  CATEGORIES: 

The  individual,  the  Personnel  Branch, 
timekeepers,  and  supervisors;  Office  of 
Personnel  Management  bulletins;  taxing 
authority  notices;  and  withholding 
authorizations. 

NLRB-12 

SYSTEM  NAME: 

Prefiling  Conmiunications. 

SECURrfY  CLASSmCATKNC 

None. 

SYSTEM  LOCATION: 

Records  are  authoried  to  be 
maintained  in  all  Field  Offices  of  the 
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Agency,  at  the  address  listed  in  the 
attached  appendix,  and  Office  of  the 
General  Counsel,  NLRB,  1717 
Pennsylvania  Avenue.  NW., 
Washington.  D.C.  20570. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  have  sought  assistance 
'regarding  possible  institution  of  an 
unfair  labor  practice,  representation,  or 
other  civil  action  or  proceeding  before 
the  National  Labor  Relations  Board. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  may  include  file  memoranda 
detailing  the  substance  of  oral 
communications;  letters  of  inquiry  and 
responses  thereto;  information  relating 
to  an  individual's  employment  history, 
job  performance,  earnings,  home 
address,  telephone  number,  union 
activity:  or  other  information  relevant  to 
a  potential  action  or  proceeding  before 
the  National  Labor  Relations  Board. 

AUTIKMHTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

29  U.S.C.  158-169. 
PURPOSE: 

These  records  document  the 
processing  of  preliminary  inquiries 
regarding  potential  unfair  labor 
practices,  representation,  or  other  civil 
action  or  preceding  before  the  NLRB,  or 
representation  case  issues. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  mCUNMNO  CATEGORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

'  These  records,  or  information 
therefrom,  are  disclosed  to: 

1.  Agency  offfcials  and  employees 
who  have  a  need  for  the  records  or 
information  in  the  processing  of  cases 
before  the  Agency. 

2.  The  appropriate  agency,  whether 
Federal,  State,  or  local,  charged  with  the 
responsibiUty  of  investigating  or 
prosecuting  a  violation  or  charged  with 
enforcing  or  implementing  a  statute, 
rule,  regulation,  or  order  issued  pursuant 
thereto,  where  there  is  an  indication  of  a 
violation  or  potential  violation  of  law. 
whether  civil,  criminal,  or  regulatory  in 
nature. 

3.  A  congressional  office  in  response 
to  an  inquiry  from  the  congressional 
office  made  a  request  of  the  subject 
individual. 

4.  The  Department  of  Justice  for  use  in  ■ 
litigation  when  either  (a)  the  Agency  or 
any  component  thereof,  (b)  any 
employee  or  Agency  in  his  or  her  official 
capacity,  (c)  any  employee  of  the 
Agency  in  his  or  her  individual  capacity 
where  the  Department  of  Justice  has 
agreed  to  represent  the  employee,  or  (d) 
the  United  States  where  the  Agency 


determines  that  litigation  is  likely  to 
affect  the  Agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  the 
use  of  such  records  by  the  Department 
of  Justice  is  deemed  by  the  Agency  to  be 
relevant  and  necessary  to  the  litigation, 
provided  that  in  each  case  the  Agency 
determines  that  disclosure  of  the  records 
to  the  Department  of  Justice  is  a  use  of 
the  information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

5.  A  court  or  other  adjudicative  body 
before  which  the  Agency  is  authorized 
to  appear,  when  either  (a)  the  Agency  or 
any  component  thereof,  (b)  any 
employee  of  the  Agency  in  his  or  her 
official  capacity,  (c)  any  employee  of  the 
Agency  in  his  or  her  individual  capacity, 
where  the  Agency  has  agreed  to 
represent  the  employee,  or  (d)  the 
United  States  where  the  Agency 
determines  that  litigation  is  likely  to 
affect  the  Agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  the 
Agency  determines  that  disclosure  of 
the  records  to  a  court  or  other 
adjudicative  body  is  compatible  with 
the  purpose  for  which  the  records  were 
collected. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POUOES  AND  PRACTICES  FOR  STORINO, 
RETRIEVINO,  ACCESSING,  RETAININO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  on  paper  in  file  folders. 

RETRIEVABIliTY: 

Alphabetically  by  name. 

SAFEGUARDS: 

Maintained  in  file  cabinets  in  the 
nonpublic  area  of  the  office  under  the 
immediate  control  of  the  System 
Manager.  During  duty  hours  cabinets  are 
under  surveillance  of  personnel  charged 
with  custody  of  the  records  and  after 
duty  hours  are  behind  locked  doors. 

RETENTION  ANO  DISPOSAU 

In  the  event  a  civil  action  or 
proceeding  is  instituted  prior  to  the 
record  being  destroyed,  the  record  is 
placed  in  the  case  file  which  is  not 
indexed  by  the  name  of  the  individual. 
In  the  event  no  action  or  proceeding  is 
instituted,  the  records  are  destroyed 
when  1  year  old. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

General  Counsel,  NLRB,  1717 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20570.  See  the  attached  appendbt  for 
titles  and  addresses  of  officials 


responsible  for  this  system  at  their 
locations. 

NOTIFICATION  procedure: 

An  individual  may  inquire  as  to 
whether  this  system  contains  a  record 
pertaining  to  him  or  her  by  directing  a 
request  to  the  appropriate  System 
Manager  in  accordance  with  the 
procedures  set  forth  in  29  CFR 
102.117(e). 

RECORD  ACCESS  PROCEDURES: 

An  individual  seeking  to  gain  access 
to  records  in  this  system  pertaining  to 
him  or  her  should  contact  the 
appropriate  System  Manager  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  102.117(f). 

CONTESTINQ  RECORD  PROCEDURES: 

An  individual  may  request 
amendment  of  a  record  pertaining  to 
such  individual  maintained  in  this 
system  by  directing  a  request  to  the 
appropriate  System  Manager  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  102.117(h). 

RECORD  SOURCE  CATEGORIES: 

Individual  who  seeks  assistance. 
NLRB-13 
SYSTEM  NAME: 

Time  and  Attendance  Records,  NLRB. 

SECURtTY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Current  records  are  maintained  in: 
Financial  Management  Branch,  NLRB, 
,  1717  Pennsylvania  Avenue  NW., 
Washington,  DC  20570.  Each 
Washington  and  Field  Office  maintains 
a  copy  of  time  and  attendance  records 
for  current  employees  in  that  office,  and 
is  authorized  to  retain  such  records  on 
former  employees  of  that  office.  See  the 
attached  appendix  for  addresses  of 
these  offices. 

Inactive  records  are  stored  at  the 
appropriate  Federal  records  center  in 
accordance  with  provisions  of 
applicable  General  Records  Schedules 
issued  by  the  General  Service 
Administration. 

categories  of  indiviouals  covered  by  the 
system: 

Current  and  former  employees  of  the 
Agency. 

CATEGORIES  OF  RECORDS  mTHE  SYSTEM: 

Records  may  include  name;  home 
address;  organizational  unit  number, 
payroll  identification  number  entrance- 
on-duty  date;  time  worked,  including 
regular  hours,  overtime,  compensatory 
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time,  and  premium  pay  status:  leave 
earned  and  used:  absences  %vithout 
leave;  and  doctors'  certificates,  when 
required. 

AUTNOmTY  FO«  KUUNTCNANCC  OF  THS     I 

svsitM: 

5  U.S.C  6101  et  seq^  5  U.S.C  630^  et 
seq.;  29  U.S.C  153  (a)  and  (d).  154.  I 

puRPOse: 

These  records  document  various  pay 
and  pesonnel  functions,  including  the 
hours  of  work  performed  by  employees. 


THCSVSIIM, 
USCHSANOTMC 


opauGHusES: 


These  records,  or  information 
there&om,  are  disclosed  to: 

1.  Agency  officials  and  employees 
who  have  a  need  for  the  records  or 
information: 

a.  In  the  compilaticm  of  biweekfy 
payrolls.  -j 

b.  To  maintain  leave  accounts.     ' 

c.  As  a  data  source  for  management 
information  for  production  of  summary 
descriptive  statistics  and  analytical 
studies  in  support  of  the  function  for 
which  the  records  are  collected  and 
maintained,  or  for  related  personnel 
management  functions  or  manpower 
studies. 

2.  Individuals  making  general  requests 
for  statistical  information  (without 
personal  identification  of  individuals). 

3.  Another  Federal  Government 
agency  in  connection  «vith  the  transfer 
of  an  NLRB  employee  to  that  agency. 

4.  The  Offica  of  Personnel 
Management  for  administering  the  Civil 
Service  Ratirement  System. 

5.  The  U.S.  General  Accounting  Office 
for  audit  purposes. 

6.  Another  Government  agency  or 
private  organization  in  connection  with 
an  agreement  under  the 
Intergovernmental  Personnel  Act 

7.  The  U.S.  Treasury  Department  for 
payroll  purposes. 

8.  The  appropriate  agency,  whether 
Federal,  State,  or  local,  where  there  is 
an  indication  of  a  violation  or  potential 
violation  of  law,  whether  civil,  crimiaal. 
or  regulatory  in  nature,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  enforcing 
or  implementing  the  statute,  rule, 
regulatimis,  or  order  issued  pursuant 
thereto,  or  to  any  agency  in  connection 
with  its  oversight  review  responsibility. 

9.  A  congressional  office  in  response 
to  an  inquiry  from  the  congressional 
office  made  at  the  request  of  the  subject 
individual 

10.  Individuals  who  have  a  need  for 
the  information  in  connection  with  the 
processing  of  an  appeal,  grievance,  or 
complaint.  Wherever  feasible,  such 


information  shall  be  furnished  in 
depersonalized  form,  i.e.,  without 
persona]  identifiers. 

11.  Officials  of  labor  organizations 
recognized  under  Public  Law  95-454, 
when  relevant  and  necessary  to  their 
duties  of  exclusive  representation  of 
NLRB  employees  under  the  Act 
Wherever  feasible  and  consistent  with 
responsibilities  under  the  Act,  such 
information  shall  be  furnished  in 
depersonalized  form.  i.e..  without 
personal  identifiers. 

12.  The  Department  of  Justice  for  use 
in  litigation  when  either  (a)  the  Agency 
or  any  component  thereot  (b)  any 
employee  of  the  Agency  in  his  or  her 
official  capacity,  (c)  any  employee  of  the 
Agency  in  his  or  her  indivi^ial  capacity 
where  the  Department  of  Justice  has 
agreed  to  represent  the  employee  or  (d) 
the  United  States  where  the  Agency 
determines  that  litigation  is  likely  to 
affect  the  Agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  the 
use  of  such  records  by  the  Department 
of  Justice  is  deemed  fay  the  Agency  to  be 
relevant  and  necessary  to  the  litigation, 
provided  that  in  each  case  the  Agency 
determines  that  disclosure  of  the  records 
to  the  Department  of  Justice  is  a  use  of 
the  information  contained  in  the  records 
that  is  compatible  with  die  purpose  for 
which  the  records  were  collected. 

13.  A  court  or  other  adjudicative  body 
before  which  the  Agency  is  authorized 
to  appear,  when  either  (a)  the  Agency  ot 
any  component  thereof,  (b)  any 
employee  of  the  Agency  in  his  or  her 
official  capacity,  (c)  any  employee  of  the 
Agency  in  his  or  her  individual  capacity, 
where  the  Agency  has  agreed  to 
represent  the  employee,  or  (d)  the 
United  States  where  the  Agency 
determines  that  litigation  is  likely  to 
affect  the  Agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  the 
Agency  determines  that  disclosure  of 
the  records  to  a  court  or  other 
adjudicative  body  is  compatible  with 
the  purpose  for  which  the  records  were 
collected. 

DISCUMUIIC  TO  CONSUKKR  RCPOMTIIM 
AGENCCS: 

None. 


wmwEvmo.  accessmo, 

oisposiNO  OF  MecoKW  IN  THc  avartM: 

ITONAOS: 

Maintained  on  Form  TDF  lO-ll  J1-1. 
H-Z  and  H-3  and  related  forms  and 
papers,  and  on  microfilm/microfiche. 


RETMKVABNJTV: 

Chronologicalty  by  year,  and  within 
each  year  by  organizational  unit  and 
within  each  unit  by  social  security 
number  or  by  employee  name. 

SAROUAHOS: 

Original  source  documents  or  copies 
thereof  are  maintained  in  file  cabinets.  * 
Microfilm/microfiche  is  maintained  in 
locked  fireproof  metal  cabinets.  During 
duty  hours,  cabinets  are  under 
surveillance  of  personnel  charged  with 
custody  of  the  records,  and  after  duty 
hoars  are  behind  locked  doon.  Access 
is  limited  to  personnel  having  a  need  for 
access  to  perform  their  official 
functions. 


Destroyed  after  GAO  audit  or  when  3 
years  old.  whichever  is  so<mer. 

SVrrCM  IMIMatll(S)  AND  ADoncss: 

Finance  Officer.  NLRB,  1717 
Pennsylvania  Avenne  nW„  Washington. 
DC  2057a  See  the  attached  appendix  for 
the  tides  and  addresses  of  Officials  at 
other  locations  responsible  for  this 
system  at  their  locations. 

NOTIFICATION  PNOGnNMe 

An  individual  may  inquire  as  to 
whether  this  system  contains  a  record 
pertaining  to  him  or  her  by  directing  a 
request  to  the  appropriate  System  ^ 
Manager  in  accordance  with  the 
procedures  set  forth  in  29  CFR 
102.117(e). 


BBCOWD  ACCIW I 

An  individual  seeking  to  gain  access 
to  records  in  this  system  pertaining  to 
him  or  her  should  contact  the 
appropriate  Manager  in  accordance  with 
the  procedures  set  forth  in  29  CFR 
102.117(f|. 


An  individual  may  request 
amendment  of  a  reand  pertaining  to 
such  individual  maintained  in  this 
system  by  directing  a  request  to  the 
apiHopriate  System  Manager  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  102.117(h). 


Individual  to  whom  the  record 
pertains,  timekeeper  or  supervisor, 
■doctors'  statements. 

NtJtB-14 


Equal  Employment  Opportunity 
Pro^m  Management  System. 

■UUMI  V  ClASSmCATION: 

None. 


svsTm  location: 

Management  and  Information 
Systems  Branch,  NLRB,  1717 
.   Pennsylvania  Avenue,  NW.. 
Washington,  D.C.  20570.  Office  of  Equal 
Employment  Opportunity,  NLRB,  1717 
Pennsylvania,  Avenue,  NW., 
Washington,  D.C.  20570. 

CATCOOiMES  OF  NMMVIOUAtS  COVERED  BY  THE 

svstem: 
,       Current  and  former  NLRB  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  may  include  information  such 
as  employee  name,  social  security 
number.  Minority  Group  Designator 
(MGD)  Code,  employment  status,  sex. 
date  of  birth,  payroll  block  and  unit 
number,  pay  plan,  grade  and  step, 
entrance-on-duty  date,  and  date  of  last 
promotion,  date  of  last  quality  step 
increase,  organizational  unit 
employment  class,  and  date  of 
separation. 

AUTHOnrrv  for  maintenance  of  tmc 
system: 

29  CFR  1613;  29  U.S.C.  153(a)  and  (d), 
154. 

purpose: 

These  records  document  the 
implementation  of  the  NLRB  Equal 
Employment  Opportunity  Program. 

t 

ROUTINE  USES  0»  RECORDS  MAINTAINEO  IN 
THE  SYSTEM,  INCUIDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records,  or  information 
therefrom  are  disclosed  to: 

1.  Agency  officials  and  employees 
who  have  a  need  for  the  record  or 
information: 

a.  In  monitoring  and  evaluating  the 
status  and  progress  of  minority/female 
employment 

b.  As  a  data  source  for  management 
information  for  production  of  summary 
descriptive  statistics  and  analytical 
studies  in  support  of  ^e  Agency's  EEO 
Program  (widiout  personal  identification 
of  individuals). 

c.  In  connection  with  the 
investigation,  processing,  adjudication 
and/or  settiement  of  an  EEO  complaint 
or  civil  action. 

2.  Individuals  making  general  requests 
.  for  statistical  information  (without 

personal  identification  of  individuals). 

3.  A  congressional  office  in  response 
.  to  an  inquiry  from  the  congressional 

office  made  at  the  request  of  the  subject 
individual. 

4.  The  appropriate  agency,  whether 
Federal,  State,  or  local,  where  there  is 
an  indication  of  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal, 

'  or  regulatory  in  nature,  charged  with  the 
responsibility  of  investigating  or 
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prosecuting  such  violation  or  enforcing 
or  implementing  the  statute,  rule, 
regulation,  or  order  issued  pursuant 
thereto,  or  to  any  agency  in  connection 
with  its  oversight  review  responsibility. 

5.  Officials  of  labor  organizations 
recognized  under  Public  Law  95-454, 
when  relevant  and  necessary  to  their 
duties  of  exclusive  representation  of 
NLRB  employees  under  the  Act 
Wherever  feasible  and  consistent  with 
responsibilities  under  the  Act  such 
information  shall  be  furnished  in 
depersonalized  form,  i.e.,  without 
personal  identifiers. 

6.  Individuals  who  have  a  need  for  the 
information  in  connection  with  the 
processing  of  cm  appeal,  grievance,  or 
complaint.  Wherever  feasible,  such 
information  shall  be  furnished  in 
depersonalized  form.  i.e.,  without 
personal  identifiers. 

7.  The  Department  of  Justice  for  use  in 
litigation  when  either  (a)  the  Agency  or 
any  component  thereof,  (b)  any 
employee  of  the  Agency  in  his  or  her 
official  capacity,  (c)  any  employee  of  the 
Agency  in  his  or  her  individual  capactiy 
where  the  Department  of  Justice  has 
agreed  to  represent  the  employee,  or  (d) 
the  United  States  where  the  Agency 
determines  that  litigation  is  likely  to 
affect  the  Agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  the 
use  of  such  records  by  the  Department 
of  Justicee  is  deemed  by  the  Agency  to 
be  relevant  and  necessary  to  the 
litigation,  provided  that  in  each  case  the 
Agency  determines  that  disclosure  of 
the  records  to  the  Department  of  Justice 
is  a  use  of  the  information  contained  in 
the  records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

8.  A  court  or  other  adjudicative  body 
before  which  the  Agency  is  authorized 
to  appear,  when  either  (a)  the  Agency  or 
any  component  thereof,  (b)  any 
employee  of  the  Agency  in  his  or  her 
official  capacity,  (c]  any  employee  of  the 
Agency  in  his  or  her  individual  capacity, 
where  the  Agency  has  agreed  to 
represent  the  employee,  or  (d)  the 
United  States  where  the  Agency 
determines  that  litigation  is  likely  to 
affect  the  Agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  the 
Agency  determines  that  disclosure  of 
the  records  to  a  court  or  other 
adjudicative  body  is  compatible  with 
the  purpose  for  which  the  records  were 
collected. 

DISLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 


POUCIES  AND  PRACTICSS  FOR  STORING, 
RtlRKVING,  ACCiSSINO,  RETARMNO.  AND 
DISPOSNIG  OF  RECORDS  HI  THE  SYSTEM: 

storage: 

Maintained  on  computer  disk  file  and 
magnetic  tape  backup. 

RETRIEVABILrrV: 

By  social  security  account  number, 
alphabetically  by  name,  or  by 
employee's  organizational  unit  or  post  of 
duty. 

safeguards; 

All  doors  to  the  computer  room  have 
combination  locks  and  during  duty 
hours  the  computer  and  magnetic  tape 
backup  are  under  surveillance  of 
Agency  personnel  charged  with  custody 
of  the  records.  After  duty  hours  the 
computer  disk  file  and  magnetic  tape 
backup  are  stored  in  a  fireproof  safe 
behind  locked  doors.  Access  is  limited 
to  authorized  personnel  only.  All  format 
programs  are  password  protected  and 
use  of  the  machines  for  information 
printouts  is  restricted  to  designated 
personnel. 

Information  printouts  are  maintained 
in  file  cabinets.  During  duty  hours 
cabinets  are  under  surveillance  of  office 
personnel  charged  with  custody  of  the 
printouts  and  after  duty  hours  are 
behind  locked  doors.  Access  to  cabinets 
is  limited  to  personnel  having  a  need  for 
access  to  perform  tKeir  official 
functions. 

RETENTION  AND  disposal: 

The  information  in  these  records  is 
updated  as  changes  in  the  data  elements 
occur.  The  files  and  information 
printouts  are  disposed  of  according  to 
applicable  provisions  of  the  General 
Records  Schedules  issued  by  the 
National  Archives  and  Records 
Administration. 

SYSTEM  MANAOBR(S)  AND  ADDRESS: 

Director,  Equal  Employment 
Opportunity,  NLRB.  1717  Pennsylvania 
Avenue.  NW.,  Washington,  D.C.  20570. 

NOTIFICATION  procedure: 

An  individual  may  inquire  as  to 
whether  this  system  contains  a  record 
pertaining  to  him  or  her  by  directing  a 
request  to  the  System  Manager  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  102.117(e). 

RECORD  ACCESS  PROCEDURES: 

An  individual  seeking  to  gain  access 
to  records  in  this  system  pertaining  to 
him  or  her  should  contact  the  System 
Manager  in  accordance  with  the 
procedures  set  forth  in  29  CFR  102.117(f). 
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CONTCS1WS 

Any  individual  may  request 
amendment  of  a  record  pertaining  to 
such  individual  maintained  in  this 
system  by  directing  a  request  to  the 
System  Manager  in  accordance  with  the 
procedures  set  forth  in  29  CFR 
102.117(h). 

HCCOHO  SOURCE  CATEOOMES: 

Informatioa  in  this  system  is  obtained 

from  the  individual  to  whom  the  record 
pertains,  Agency  o^icials,  and  from 
personnel  records 

NUtB-15 
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Eooployee  Counseling  Services 
Program  Records. 

SECUmrV  CtASSmCATMNC 

None. 


Personnel  Branch,  NLRB,  1717 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20570. 


CA 


■VTNP 


Current  and  former  NLRB  employees 
who  have  been  counseled  or  otherwise 
treated  for  alcohol  or  drug  abuse  or  for 
personal  or  emotional  health  problems. 

CATEQOraES  OF  NECOROS  IN  THE  SYSTEM: 

Records  in  this  system  include 
documentation  of  visits  to  employee 
counselors,  psychologists,  and 
physicians  (Federal,  State,  local 
government,  or  private)  and  the 
assessment,  diagnosis,  recommended 
treatment,  results  of  treatment,  and 
other  notes  or  records  of  discussions 
held  with  the  employee,  as  well  as 
family  members  of  the  employee,  which 
may  be  made  by  the  counselor. 
Additionally,  records  in  this  system  may 
include  documentation  of  treatment  by  a 
private  therapist  or  a  therapist  at  a 
Federal,  State,  local  government,  or 
private  institution. 

authoihtv  fom  maintenance  of  tme 
system: 

5  U.S.C.  7901:  21  U.S.C  1101  et  seq.;  29 
U.S.C.  153  (a)  and  (d).  154. 

punfose: 

These  records  are  used  to  ducument 
the  nature  of  the  individual's  problem 
and  progress  and  to  record  an 
individual's  participation  in  and  the 
results  of  community  or  private  sector 
treatment  or  rehabilitation  programs. 


nOUTMC  USES  OF  NteOnOS  MAMTA 
THE  SVStCH,  MGUrnnS  CATEOOMSa  OF 
USEHS  AND  TME  FUNFOSCS  OF  SUCH  uses: 

These  records  and  information  in 
these  records  may  be  disclosed  to: 

1.  The  Department  of  Justice  fw  use  in 
litigation  when  either  (a)  the  Agency  or 
any  component  thereof,  or  (b)  any 
employee  of  the  Agency  in  his  or  her 
official  capacity,  or  (c)  any  employee  of 
the  Agency  in  his  or  her  individual 
capacity  where  the  Department  of 
Justices  has  agreed  to  represent  the 
employee,  or  (d)  the  United  States 
where  the  Agency  determines  that 
litigation  is  likely  to  affect  the  Agency  or 
any  of  its  components,  is  a  party  to 
litigation  or  has  an  interest  in  such 
litigation,  and  the  use  of  such  records  by 
the  Department  of  Justice  is  deemed  by 
the  Agency  to  be  relevant  and  necessary 
to  the  litigation,  provided  that  in  each 
case  the  Agency  determines  that 
disclosure  of  the  records  to  the 
Department  of  Justice  is  a  use  of  the 
information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

2.  A  court  or  other  adjudicative  body 
before  which  the  Agency  is  authorized 
to  appear,  when  either  (a)  the  Agency  or 
any  component  thereof,  (b)  any 
employee  of  the  Agency  in  his  or  her 
official  capacity,  (c)  any  employee  of  the 
Agency  in  his  or  her  individual  capacity, 
where  the  Agency  has  agreed  to 
represent  the  employee,  or  (d)  the 
United  States  where  the  Agiency 
determines  that  litigation  is  likely  to 
affect  the  Agency  or  any  of  its 
components,  is  a  party  to  Utigation  or 
has  an  interest  in  such  litigation,  and  the 
Agency  determines  that  disclosure  of 
the  records  to  a  court  or  other 
adjudicative  body  is  compatible  with 
the  purpose  for  which  the  records  were 
collected. 

3.  Qualifled  personnel  for  the  purpose 
of  conducting  scientific  research, 
management  audits,  Hnancial  audits,  or 
program  evaluation,  but  such  personnel 
may  not  identify,  directly  or  indirectly, 
any  individual  patient  identities  in  any 
manner  (when  such  records  are 
provided  to  qualified  researchers 
employed  or  contracted  by  the  Agency. 
all  patient  identifying  information  shall 
be  removed). 

Note:  Disclosure  of  these  records  beyond 
officials  of  the  Agency  having  a  bona  fide 
need  for  them  or  to  the  person  to  whom  they 
pertain,  is  rarely  made  as  disclosures  of 
information  pertaining  to  an  individual  %nth  a 
history  of  alcohol  or  drug  abuse  must  be 
limited  in  compliance  with  the  restriction  of 
the  Confidentiality  of  Alcohol  and  Drug 
Abuse  Patient  Records  regulations,  42  CFR 
Part  2.  Records  pertaining  to  the  physical  and 
mental  fitness  of  employees  are,  as  a  matter 


of  Agency  policy,  a^orded  the  same  degree  of 
confidentiality  and  are  generally  not 
disclosed. 

PISC1.0SUWE  TO  COWSUMEW  WtFOIITSW 


None. 

FOUCm  AND  PRACTICES  FOR  STORINO, 
RETWIEWiO,  ACCESS10,  RETAINWW 
DISFOSINQ  OF  RECORDS  m  THE  SVrmC 


These  records  are  maintained  in  file 
folders. 


RETRIEVASIUTV: 


These  records  are  retrieved  by  the 
name  of  the  individual  on  whom  they 
are  maintained. 


These  records  are  maintained  in 
locked  nie  cabinets  labeled  confidential 
with  access  strictly  limited  to  employees 
directly  involved  in  the  Agency's 
Employee  Assistance  Program. 

RETENTION  AND  disposal: 

Files  are  destroyed  3  years  after 
termination  of  counseling.  The  records 
are  destroyed  by  shredding. 

SYSTEM  MAMAOER(S)  AND  ADDRESS: 

Chief  Special  Programs  and  Services 
Unit,  Personnal  Branch,  Room  533, 
NLRB.  1717  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20570. 

NOTIFICATION  procedure: 

An  indivdual  may  inquire  as  to 
whether  this  system  contains  a  record 
pertaining  to  him  or  her  by  directing  a 
request  to  the  System  Manager  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  102.117(e). 

record  access  procedures: 

An  individual  seeking  to  gain  access 
to  records  in  this  system  pertaining  to 
him  or  her  should  contact  the  System 
Manager  in  accord&nce  with  tEe 
procedures  set  forth  in  29  CFR  102.117(f). 

CONTESTINO  RECORD  PROCEDURES: 

An  individual  may  request 
amendment  of  a  record  pertaining  to 
such  individual  maintained  in  this 
system  by  directing  a  request  to  the 
System  Manager  in  accordance  with  the 
procedures  set  forth  in  29  CFR 
102.117(h). 

RECORD  SOURCE  CATtOORm: 

Information  in  this  system  of  records 
comes  from  the  individual  to  whom  it 
applies,  the  supervisor  of  the  individual 
if  the  individual  was  referred  by  the 
supervisor,  the  Employee  Assistance 
Program  Coordinator,  or  staff  member 
whom  records  the  counseling  session. 
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and  therapists  or  institutions  providing 
treatment. 

NLRB-16 

SYSTEM  NAME: 

Investigative  Services  Case  Files. 

SECURTTY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Office  of  contractors  of  the  Agency. 

categories  of  individuals  covered  by  the 
system: 

Individuals  sought  by  the  Agency  for 
purpose  of  effecting  compliance  with  the 
National  Labor  Relations  Act  and  Board 
Orders  and  court  decrees  issued 
thereunder. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  consist  of  investigative 
reports  on  efforts  to  trace  individuals, 
entities,  and  assets,  and  include  copies 
of  interview  reports,  public  documents, 
and  certain  confidential  data  gathered. 

authornv  for  maintenance  of  the 
system: 

5  U.S.C.  552a(m)(l)  and  29  U.S.C. 
153(d)  and  160. 

purpose: 

These  records  are  used  to  effect 
compliance  with  the  National  Labor 
Relations  Act  and  Board  Orders  and 
court  decrees  issued  thereunder. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  NICUNNNa  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USER 

These  records  and  information  in 
these  records  may  be  used  in  disclosing 
information  to: 

1.  A  congressional  office  in  response 
to  an  inquiry  from  congressional  office 
made  at  the  request  of  the  subject 
individual. 

2.  A  court  or  other  adjudicative  body 
before  which  the  Agency  is  authorized 
to  appear,  when  either  (a)  the  Agency, 
or  any  component  thereof,  (b)  any 
employee  of  the  Agency  his  or  her 
official  capacity,  (c)  any  employee  of  the 
Agency  in  his  or  her  individual  capacity, 
where  the  Agency  has  agreed  to 
represent  the  employee,  or  (d)  the 
United  States,  where  the  Agency 
determines  that  litigation  is  likely  to 
affect  the  Agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  interest  in  such  litigation,  and  the 
Agency  determines  that  disclosive  of 
the  records  to  a  court  or  other 
adjudicative  body  is  compatible  with 
the  purpose  for  which  the  records  were 
collected. 

3.  The  Department  of  Justice  for  use  in 
litigation  when  either  (a)  the  Agency,  or 


any  component  thereof,  (b)  any 
employee  of  the  Agency  is  his  or  her 
official  capacity,  (c)  any  employee  of  the 
Agency  in  his  or  her  individual  capacity, 
whei«  the  Department  of  Justice  has 
agreed  to  represent  the  employee,  or  (d) 
the  United  States,  where  the  Agency 
determines  that  Utigation  is  likely  to 
affect  the  Agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  the 
use  of  such  records  by  the  Department 
of  Justice  is  deemed  by  the  Agency  to  be 
relevant  and  necessary  to  the  litigation, 
provided  that  in  each  case  the  Agency 
determines  that  disclosure  of  the  records 
to  the  Department  of  Justice  is  a  use  of 
the  information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

4.  The  appropriate  agency,  whether 
Federal,  State,  or  local,  where  there  is 
an  indication  of  a  violation  or  potential 
violation  of  law,  whether  dvil,  criminal, 
or  regulatory  in  nature,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  enforcing 
or  implementing  the  statute,  rule, 
regulation,  or  order  issued  pursufmt 
thereto  or  to  any  agency  in  connection 
with  its  oversight  review  responsibility. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Paper  records  are  kept  in  file  holders 
in  locked  filing  cabinets  in  offices  of 
contractors  of  the  Agency.  Automated 
information  storage  and  retrieval 
systems  may  also  be  used  by  individual 
contractors. 

RETRIEVABILrrV: 

Records  are  maintained 
alphabetically  by  name,  or  may  be  ,. 
retrieved  by  other  personal  identiHer. 

safeguards: 

Access  to  and  use  of  the  records  is 
limited  to  authorized  persons  on  a  need- 
to-know  basis. 

RETENTION  AND  DISPOSAL: 

The  records  are  retained  by  the 
contractor  for  no  more  than  3  years  after 
the  case  is  closed,  and  are  destroyed 
upon  notification  from  the  Agency. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  General  Counsel,  Contempt 
Litigation  Branch,  Division  of 
Enforcement  Litigation,  National  Labor 
Relations  Board,  Room  923. 1717 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20570. 


NOTIFICATION  PROCEDURE: 

An  individual  may  inquire  as  to 
whether  this  system  contains  a  record 
pertaining  to  him  or  her  by  directing  a 
request  to  the  System  Manager  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  102.117(e). 

RECORD  ACCESS  PROCEDURES: 

An  individual  seeking  to  gain  access 
to  records  in  this  system  pertaining  to 
him  or  her  should  contact  the  System 
Manager  in  accordance  with  the 
procedures  set  forth  in  29  CFR  102.11(f). 

CONTESTING  RECORD  PROCEDURES:   - 

An  individual  may  request 
amendment  of  a  record  pertaining  to 
such  individual  maintained  in  this 
system  by  directing  a  request  to  the 
System  Manager  in  accordance  with  the 
procedures  set  forth  in  29  CFR 
102.117(h). 

RECORD  SOURCE  CATEGORIES: 

Public  records,  state,  and  local  law 
enforcement  authorities,  third  party 
informants,  and  Agency  personnel. 

Appendix 

Names  and  Addresses  of  NUIB  Offices 
referenced  in  Notice  of  Record  Systems 
shown  above. 

NLRB  Headquarters  Offices 
OmCES  OF  THE  BOARD 

Member  of  the  Board 

Executive  Secretary,  Office  of  the  Executive 

Secretary 
Director,  Office  of  Representation  Appeals 
Director,  Division  of  Information 
Solicitor 
OrnCES  OF  THE  GENERAL  COUNSEL 

General  Counsel 

Associate  General  Counsel,  Division  of 

Operations  Management 
Associate  General  Counsel,  Division  of 

Advice 
Associate  General  Counsel.  Division  of 

Enforcement  Utigation 
Director,  Division  of  Administration 
Director,  Equal  Employment  Opportunity 
Address:  1717  Pennsylvania  Avenue,  NW., 

Washingtoa  D.C.  20570 

Chief  Administrative  Law  Judge,  Division  of 
Administrative  Law  Judges 

Address:  Room  1121,  Hamilton  Building,  1375 
K  SU^et  NW.,  Washington,  D.C.  20005 

San  Francisco  Office,  Division  of 
Administrative  Law  Judges 

Address:  Suite  300, 901  Market  Street, 
Federal  Building.  San  Francisco.  California 
94102 

New  York  Office,  Division  of  Administrative 

Law  Judges 

Address:  Paramount  Building,  4th  Floor,  1501, 

Broadway  Street  New  York,  New  York 
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Atlanta  Office.  Division  of  Administrative 
Law  fudges 

Address:  44  Broad  Street  NW.,  Ninth  Floor, 
Atlanta.  Georgia  30303 

NLRB  Field  Offices 

Regional  Director.  National  Labor    , 
Relations  Board.  Region  1.  Boston  Federal 
Office  Building,  10  Causeway  Street.  Boston, 
Massachusetts  0^222-1072.  j 

Regional  Director,  National  Labor  | 
Relations  Board,  Region.  2.  Jacob  K.  Javits 
Federal  Building,  Room  3614,  26  Federal 
Plaza,  New  York.  New  York  1027a      j 

Regional  Director,  National  Labor    | 
Relations  Board,  Region  3,  Federal  Building, 
Room  901,  111  West  Huron  Street.  Buffalo. 
New  York  14202,  j 

Regional  Director,  National  Labor   I 
Relations  Board.  Region  4, 1  Independence 
Mall,  Seventh  Floor,  615  Chestnut  Street, 
Philadelphia,  Pennsylvania  19106. 

Regional  Director,  National  Labor 
Relations  Board,  Region  5,  Candler  Building, 
Fourth  Floor,  109  Market  Place,  Baltimore. 
Maryland  21202. 

Regional  Director.  National  Labor 
Relations  Board.  Region  6, 1501  WiUiam  S. 
Moorhead  Federal  Building,  1000  Liberty 
Avenue.  Pittsburgh,  Pennsylvania  15222. 

Regional  Director,  National  Relations 
Board.  Region  8,  Anthony  J.  Celebrezze 
Federal  Building.  1240  E.  Ninth  Street,  Room 
1695.  Cleveland,  Ohio  44199. 

Regional  Director.  National  Relations 
Board.  Region  9,  John  Weld  Peck  Federal 
Office  Building,  Room  3003,  550  Main  Street, 
Cincinnati,  Ohio  45202. 

Regional  Director,  National  Relations 
Board.  Region  10.  Marietta  Tower,  Suite  2400. 
101  Marietta  Street,  NW..  Atlanta.  Georgia 
30323. 

Regional  Director,  National  Relations 
Board.  Region  11.  U.S.  Courthouse,  Federal 
Building,  251  North  Main  Street,  Room  447, 
Winston-Salem,  North  Carolina  27101. 

Regional  Director,  National  Relations 
Board.  Region  12,  700  Twigg  Street,  Suite  511, 
P.O.  Box  172068,  Tampa.  Florida  33672-0068. 

Regional  Director.  National  Relations 
Board.  Region  13,  Everett  McKinley  Dirksen 
Building.  219  South  Dearborn  Street  Chicago. 
Illinois  60604. 

Regional  Director,  National  Relations 
Board.  Region  14,  210  Tucker  Boulevard 
North,  Room  448,  St.  Louis.  Missouri  63101. 

Regional  Director,  National  Relations 
Board.  Region  15, 1515  Poydras  Street,  Suite 
610,  New  Orleans,  Louisiana  70112. 

Regional  Director,  National  Relations 
Board,  Region  16,  Federal  Office  Building, 
Room  8A24. 819  Taylor  Street  Forth  Worth. 
Texas  76102. 

Regional  Director,  National  Labor 
Relations  Board,  Region  17,  Two  Gateway 
Centre,  Room  616,  Fourth  at  State,  Kansas 
City,  Kansas  66101. 

Regional  Director,  National  Labor 
Relations  Board.  Region  18.  Federal  Building, 
Room  316, 110  South  Fourth  Street 
Minneapolis,  Minnesota  55401. 

Regional  Director,  National  Labor 
Relations  Board,  Region  19,  Henry  M.  Jackson 
Federal  Building.  Room  2948.  915  Second 
Avenue,  Seattle,  Washington,  98174. 

Regional  Director,  National  Labor 
Relations  Board.  Region  20.  Suite  400,  901 


Mari(et  Street  San  Francisco,  California, 
94103. 

Regional  Director,  National  Labor 
Relations  Board,  Region  21, 615  South  Flower 
Street,  11th  Floor,  Lot  Angeles,  California, 
90017-2803. 

Regional  Director.  National  Labor 
Relations  Board.  Region  22.  Peter  D.  Rodino, 
Jr.  Federal  Building,  Room  1600, 970  Broad 
Street,  Newark.  New  Jersey  07102. 

Regional  Director,  National  Labor 
Relations  Board,  Region  23,  Bob  Casey 
Federal  Building/Courthouse,  515  Rusk 
Street,  Room  4014,  Houston,  Texas  77002. 

Regional  Director,  National  Labor 
Relations  Board,  Region  24,  Federico  Degatau 
Federal  Building.  U.S.  Courthouse.  Room  591. 
Carlos  E.  Chardon  Avenue,  Hato  Rey,  Puerto 
Rico  00918. 

Regional  Director,  National  Labor 
Relations  Board,  Region  25.  Minton-Capehart 
Federal  Building,  Room  238,  575  North 
Pennsylvania  Street,  Indianapolis,  Indiana 
46204. 

Regional  Director.  National  Labor 
Relations  Board.  Region  26,  Mid-Memphis 
Tower  Building.  Suite  800, 1407,  Union 
Avenue,  P.O.  Box  41559,  Memphis,  Tennessee 
38174. 

Regional  Director,  National  Labor 
Relations  Board,  Region  27,  South  Towers,  3d 
Floor,  600 17th  Street  Denver,  Colorado 
80202-5433. 

Regional  Director,  National  Labor 
Relations  Board,  Region  28,  Security  Building. 
234  North  Central  Avenue,  Suite  440,  Phoenix, 
Arizona  85004. 

Regional  Director,  National  Labor 
Relations  Board,  Region  29, 16  Court  Street 
Fourth  Floor,  Brooklyn,  New  York  11241.  . 

Regional  Director.  National  Labor 
Relations  Board,  Region  30,  Henry  S.  Reuss 
Federal  Plaza,  310  W.  Wisconsin  Avenue. 
Suite  700,  Milwaukee,  Wisconsin  53203. 

Regional  Director,  National  Labor 
Relations  Board.  Region  31,  Federal  Building, 
Room  12100, 11000  Wilshire  Boulevard.  Los 
Angeles,  California  90024. 

Regional  Director,  National  Labor 
Relations  Board.  Region  32,  Breuner  Building, 
Second  Floor,  2201  Broadway,  Post  Office 
Box  12983.  Oakland,  California  94604. 

Regional  Director,  National  Labor 
Relations  Board.  Region  33.  Savings  Center 
Tower,  Sixteenth  Floor,  411  Hamilton 
Boulevard,  Peoria,  Illinois  61602. 

Officer-in-Charge.  National  Labor 
Relations  Board.  Subregion  36.  Portland 
Building,  Room  1360, 1120  Southwest  Fifth 
Avenue,  Portland,  Oregon  97204. 

Officer-in-Charge,  National  Labor 
Relations  Board,  Subregion  37,  300  Ala 
Moana  Boulevard,  Room  7318,  P.O.  Box 
5020a  Honolulu.  Hawaii  96850. 

Officer-in-Charge.  National  Labor 
Relations  Board,  Subregion  39,  One 
Commercial  Plaza.  21st  Floor.  Hartford. 
Connecticut  06103. 

Resident  Officer,  National  Labor  Relations 
Board,  Resident  Office-Region  3.  Leo  W. 
O'Brien  Federal  Building,  Room  342.  Clinton 
Avenue  at  North  Pearl  Street  Albany,  New 
York  12207. 

Resident  Officer,  National  Labor  Relations 
Board.  Resident  Office-Region  5,  Gehnan 
Building,  Suite  100,  2120  L  Street  NW.. 
Washington.  D.C  20037. 


Resident  Officer.  National  Labor  Relations 
Board,  Resident  Office-Region  7,  Third  Floor. 
The  Furniture  Co.,  82  Ionia.  NW..  Grand 
Rapids,  Michigan  49S03. 

Resident  Officer,  National  Labor  Relations 
Board,  Resident  Office-Region  10,  Bank  of 
Savings  Building.  Suite  305, 1919  Morris 
Avenue.  Birmingham.  Alabama  35203. 

Resident  Officer,  National  Labor  Relations 
Board,  Resident  Office-Region  12,  Federal 
Building,  Room  278.  400  West  Bay  Street. 
Jacksonville.  Florida  32202. 

Resident  Officer,  National  Labor  Relations 
Board.  Resident  Office-Region  12,  Federal 
Building,  Room  916,  51  Southwest  Avenue, 
Miami,  Florida  33130. 

Resident  Officer,  National  Labor  Relations 
Board,  Resident  Offlce-Region  16,  Robert  S. 
Kerr  Building,  440  South  Houston  Avenue, 
Room  2ia  Tulsa,  Oklahoma  74127. 

Resident  Officer,  National  Labor  Relations 
Board,  Resident  Office-Region  18,  Federal 
Building.  210  Walnut  Street  Room  909,  Des 
Moines,  Iowa  50309. 

Resident  Officer,  National  Labor  Relations 
Board,  Resident  Office-Region  19,  Anchorage 
Federal  Office  Building,  701  C  Street  Room 
510,  Box  21,  Anchorage,  Alaska  99513. 

Resident  Officer,  National  Labor  Relations 
Board,  Resident  Office-Region  21, 555  West 
Beech  Street  Suite  302,  San  Diego,  California 
92101. 

Resident  Officer,  National  Labor  Relations 
Board,  Resident  Office-Region  23,  Federal 
Building,  Room  A-509,  727  East  Durango 
Boulevard,  San  Antonio,  Texas  78206. 

Resident  Officer,  National  Labor  Relations 
Board,  Resident  Office-Region  26,  Capitol 
Centre  Building,  303  West  Capitol  Street 
Suite  350,  Little  Rock.  Arkansas  72201. 

Resident  Officer,  National  Labor  Relations 
Board,  Resident  Office-Region  26,  Estes 
Kefauver  Federal  Building.  U.S.  Courthouse, 
Room  A-702, 801  Broadway,  Nashville, 
Tennessee  37203. 

Resident  Officer.  National  Labor  Relations 
Board.  Resident  Office-Region  28.  Patio  Plaza 
Building.  Upper  Level,  5000  Marble  Avenue. 
NE.,  Albuquerque,  New  Mexico  87110. 

Resident  Officer,  National  Labor  Relations 
Board,  Resident  Office-Region  28,  Federal 
Building,  Suite  C403,  700  East  San  Antonio 
Avenue,  El  Paso.  Texas  79901. 

Resident  Officer.  National  Labor  Relations 
Board,  Resident  Office-Region  31,  600  Las 
Vegas  Boulevard.  South  Suite  400,  Las  Vegas, 
Nevada  89101. 

[FR  Doc.  88-10680  Filed  5-13-88: 8:45  am] 

MLUNQ  CODE  7S4S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Na  50-409] 

DaJryland  Row«r  Cooperativo; 
Envlroomtital  At— iwnt  and 
Finding  of  No  Significant  Impact 

The  Nuclear  Regulatory  Commission 
(the  Commission)  is  considering 
issuance  of  an  amendment  to 
Provisional  License  No.  DPR-45,  issued 
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to  Dairyland  Power  Cooperative  (the 
licensee)  for  the  La  Crosse  Boiling 
Water  Reactor  (LACBWR),  located  in 
Vernon  County,  Wisconsin. 

Environmental  Assessment. 

Description  of  Proposed  Action 

The  proposed  amendment  revises  the 
Physical  Security  Plan  (which  includes 
the  LACBWR  Security  Force  Training 
and  QualiBcations  Plan  and  the 
LACBWR  Reactor  Safeguards 
Contingency  Plan). 

LACBWR  was  permanently  shutdown 
on  April  30, 1987  and  reactor  defueling 
completed  on  June  11, 1987.  The 
LACBWR  Operating  License  No.  DPR- 
45  was  modified  to  possess-but-not- 
operate  status  on  August  4, 1987. 

Need  for  the  Proposed  Action 

The  amendment  is  needed  to  change 
the  Physical  Security  Plan  which  was 
appropriate  for  an  operating  plant  but 
not  for  the  permanently  shutdown 
LACBWR  Facility. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  action  will  have  no 
environmental  impact  because  with  the 
reactor  permanently  shutdown  and  the 
fuel  moved  to  the  Fuel  Element  Storage 
Well  our  accident  analysis  shows  that 
there  can  be  no  reactor  accident  and 
that  potential  offsite  exposures  are 
reduced  to  less  than  protective  action 
guide  levels.  Furthermore,  this  proposed 
action  has  no  impact  on  our  accident 
analysis.  The  staff  has  also  determined 
that  the  proposed  change  to  the  Physical 
Security  Plan  involves  no  increase  in  the 
amounts,  and  no  significant  change  in 
the  types  of  any  efOuents  that  may  be 
released  offsite  and  that  there  would  be 
no  increase  in  individual  or  cnmulatiTe 
occupational  radiation  exposores. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources. 

Agencies  and  Persons  Consulted 

The  licensee  initiated  this  amendment 
action.  Hie  NRC  staff  has  reviewed  their 
request.  No  other  agencies  or  persons 
were  consulted. 

Finding  of  No  Significaat  impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  die  proposed  amendment. 

Based  upon  the  foregoing 
environmental  assessment,  we  conchade 
that  the  prapoaed  action  would  not  have 
a  significaat  effect  on  the  quality  of  tiie 
human  eaTinmawnt 

For  fanlfaer  details  with  respect  to  this 
action,  see  die  fioeness's  application 


dated  September  24, 1987  as  revised 
March  28  and  April  28, 1988  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW.,  Washington.  DC 
,20555  and  at  the  La  Crosse  Public 
Library,  800  Main  Street,  La  Crosse, 
Wisconsin  54601. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  May  1988. 

For  the  Nuclear  Regulatory  Commission. 
Peter  B.  Erickson, 

Project  Manager,  Standardization  andNon- 
Po  wer  Reactor  Project  Directorate,  Division 
of  Reactor  Projects  til,  rv,  V  and  Special 
Projects,  Off  ice  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  88-10688  Filed  5-13-68:  8:45  am] 

MLUNQ  CODE  7SWM>1-M 

[Docket  No.  50-341] 

Detroit  Edison  Co.  and  Wolverine 
Power  Supply  Cooperative,  Inc.; 
Consideration  of  iaauance  of 
Amendment  to  Facility  Operating 
Ucense  and  Opportunity  for  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
43,  issued  to  the  Detroit  Edison 
Company  and  Wolverine  Power  Supply 
Cooperative,  Inc.  (the  licensees),  for 
operation  of  Fermi-2  located  in  Monroe 
County,  Michigan. 

In  accordance  with  the  licensees' 
application  for  amendment  dated 
February  10, 1988,  the  amendment  would 
revise  the  Fermi-2  Technical 
Specifications  to  remove  the 
requirement  to  perform  10  CFR  Part  50, 
Appendix  J,  Type  C  leakage  testing  on 
the  Residual  Heat  Removal  Shutdown 
Cooling  inboard  isolation  valves. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act]  and  the  Commission's 
regulations. 

By  June  15, 1988,  the  licensees  may  Hie 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  Kle  a  «vritten  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commiesion't  Ttoies  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  Hied  by 


the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  Uie  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  [15]  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
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Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Conunission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
800-325-6000  (in  Missouri  l-«00-342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Daniel  Mullen  (petitioner's 
name  and  telephone  number);  (date 
petition  was  mailed);  (plant  name);  and 
(publication  date  and  page  number  of 
this  Federal  Register  notice).  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC,  20555,  and  to  John 
Flynn.  Esq.,  Detroit  Edison  Company, 
2000  Second  Avenue,  Detroit,  Michigan 
•  48226,  attorney  for  Detroit  Edison  1 
Company.  | 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)(v)  and  2J14(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  10, 1988, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Rooin,  1717  H  Street  NW.,  Washington. 
DC  20555.  and  at  the  Monroe  Coimty 
Library  System,  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

Dated  at  Rockville,  Maryland,  this  eth  day 
of  May  198& 

For  the  Nuclear  Regulatory  Commission. 

Daniel  MulloT, 

Acting  Director.  Project  Directorate  lll-l. 
Division  of  Reactor  Projects-Ill,  IV,  V» 
Special  Projects. 

[FR  Doc.  88-10890  Filed  5-13-88;  8:45  an] 

MLUNG  COOC  TSfO-OI-M 
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SouttMrn  California  Edison  Co.  and 
San  Diego  Gas  and  Electric  Co^  San 
Onofre  Nuclear  Qenerating  Station, 
Unit  No.  1;  Consideration  of  Issuance 
of  Furttter  Amendment  to  Provlsionai 
Operating  License  and  Opportunity  for 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  a  further 
amendment  to  Provisional  Operating 
License  No.  DPR-13  issued  to  Southern 
California  Edison  Company,  et  al.  (the 
licensee),  for  operation  of  San  Onofre 
Nuclear  Generating  Station,  Unit  No.  1, 
located  in  San  Diego  County,  California. 
The  request  for  amendment  was 
submitted  by  letter  dated  March  10, 
1988,  as  supplemented  March  22  and  29, 
1988. 

The  proposed  amendment  would 
extend  the  interim  authorization  granted 
by  Amendment  No.  101  dated  May  6, 
1988  to  permanently  revise  the  steam 
generator  tube  plugging  criteria  to  allow 
tubes  with  defects  in  the  rolled  region  of 
the  tube  sheet  to  remain  in  service 
provided  that  the  first  inch  of  rolled  tube 
contains  no  imperfections.  The  interim 
authorization  expires  at  the  end  of  the 
next  refueling  outage,  approximately 
July  1988. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  June  15, 1988,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendhnent  to  the 
subject  facility  operating  license,  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  must  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board  Panel  will 
rule  on  the  request  and/or  petition,  and 
the  Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  must  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 


results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons  . 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch  or  may  be 
delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  l-(800)  325-6000  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
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following  message  addressed  to  George 
W.  Knighton:  petitioner's  name  and 
telephone  number  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel- White  Flint,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  and  to  Charles 
R.  Kocher,  Assistant  General  Counsel, 
and  James  Beoletto,  Esq.,  Southern 
California  Edison  Company,  P.O.  Box 
800,  Rosemead.  California  91770. 
attorneys  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  tod/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714  (a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  DC,  and  at  the  General 
Library,  University  of  California,  P.O. 
Box  19557,  Irvine,  California  92713. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  May.  1968. 

For  the  Nuclear  Regulatory  Commission. 
Charles  M.  Trammeli, 
Project  Manager,  Inject  Directorate  V, 
Division  of  Reactor  Projects — ///,  IV,  Vand 
Special  Projects. 
[FR  Doc.  8&-10891  Filed  5-13-68;  8:45  am] 

BtLUNQ  COOC  7SM>-01-« 

(Docket  No.  50-029] 

Yankee  Atomic  Electric  Co.,  Yankee 
Nuclear  Power  Station;  Environmental 
Assessment  and  Hnding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR-3 
issued  to  Yankee  Atomic  Power 
Company,  (the  licensee),  for  operation  of 
the  Yankee  Nuclear  Power  Station 
located  in  Rowe,  Massachusetts. 

Environmental  Assessment 

Ideptification  of  Proposed  Action 

The  proposed  amendment  would  add 
requirements  to  the  Technical 
Specifications  (TS)  related  to  the 
surveillance  testing  of  first  level 
undervoltage  protection  associated  with 
the  480  volt  emergency  busses. 


The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  January  5,.  1986. 

The  Need  for  the  Proposed  Action 

The  proposed  change  to  the  TS  was 
submitted  by  the  licensee  in  response  to 
an  NRC  request  to  include  first  level 
undervoltage  protection  in  the  TS. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  Technical  Specifications.  The 
proposed  revisions  include  surveillance 
testing  in  the  T.S.  that  was  previously 
performed  under  plant  operating 
procedures.  Therefore,  the  proposed 
changes  do  not  increase  the  probability 
or  consequences  of  accidents,  no 
changes  are  being  made  in  the  types  of 
any  effluents  that  may  be  released 
offsite,  and  there  is  no  significant 
increase  in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure.  Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  environmental  impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
change  to  the  TS  involves  systems 
located  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportimity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  March  17, 1988  (53 
FR  8826).  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  not  meeting  NRC  requirements. 

Alternatives  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  previous  reviews  for  the  Yankee 
Nuclear  Power  Station.  The  plant  was 


licensed  prior  to  the  requirement  for 
issuance  of  a  Final  Environmental 
Statement. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  Qie  foregoing 
environmental  assessment  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  5, 1988  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
Greenfield  Community  College,  1 
College  Drive,  Greenfield, 
Massachusetts  01301. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  May  1968. 

For  the  Nuclear  Regulatory  Commission. 
Vernon  Rooney, 

Acting  Director.  Project  Directorate  1-3, 
Division  of  Reactor  Projects  l/ll. 
[FR  Doc  88-10888  Filed  5-13-88:  8:45  am] 

BIUJNO  COOe  7tMM1-M 


Advisory  Committee  on  Reactor 
Safeguards;  Sul>committee  on 
Occupational  and  Environmental 
Protection  System;  Meeting 

The  ACRS  Subcommittee  on 
Occupational  and  Environmental 
Protection  System  will  hold  a  meeting 
on  May  31, 1988,  Room  1046, 1717  H 
Street,  NW,  Washington.  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  May  31, 1988—8:30  a.m.  until 
the  conclusion  of  business 

The  Subcommittee  will  review 
changes  to  Part  20,  "Standards  for 
Protection  Against  Radiation." 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
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to  nuke  oral  aUtemeBts  should  notify 
the  ACKS  ttaff  aeiBber  named  below  as 
far  in  advance  as  is  practicable  m  Aat 
appropriate  arrafigements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  wifh 
any  of  its  consuteaHts  wbo  nay  be 
present  may  exchange  prainnktary 
views  regarding  matteis  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Swbconunittee  wiB  then  hear 
preseRtatioM  by  aad  hoU  diacuaaiom 
with  representatives  of  the  NRC  Staff, 
its  consultanta,  aad  oiier'interested 
perarma  lagaidiHg  itm  teview. 

Farther  aiiwiiialian  cegiduig  topica 
to  be  diacaaaed.  wkether  iw  nectiag 
has  been  cancelled  or  leackeduled,  the 
Chainnaa's  raUag  an  lofneste  for  the 
opportimity  to  pitainl  enl  atatanenta 
and  the  lioie  aliotted  thoeiar  can  he 
obtained  by  a  fnpaid  Ide^ane  caH  to 
the  co^zaaA  ACES  atalf  neaibv.  Mr. 
Elpidio  Igne  (tdepfaaw  2Q2/Q34-M14) 
between  7:30  ajn.  and  4n5  pjn.  IVrsran 
planning  to  attend  thia  meetiag  are 
uiged  to  caatact  the  abeve  named 
individual  one  or  two  days  beioic  tfae 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred.  , 

Date:  May  a  tlW. 

MortaaW.Ubadda. 

Assistant  Executive  DirectarfoePtefict 
Review. 

[FR  Doc.  88-10895  Rled  5-1 J-88;  8:45  am) 


(Doefcat  Na  SO-2a4-OLA;  ASLBP  Net  M- 
574-07-OLAI 

Univeratty  Of  CaBfomia,  Bwteiay: 
EstaUialiiiiMit  of  Atomic  Salaty  and 
Ucenaliig  Boafd 


Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972. 
published  in  the  Federal  Ragiater,  37  FR 
28710  (1982).  and  H  2.105.  2.709, 2.702. 
2.714.  2.714a.  2.717  and  2.721  of  the 
Commission's  Regulations,  aM  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  in 
the  following  proceeding  to  rule  on 
petitions  for  leare  to  intervene  and/or 
requests  for  hearing  and  to  preside  over 
the  proceecfing  in  the  event  that  a 
hearing  is  ordered. 

University  of  Cahfomia.  Berkeley. 
Research  Reactor,  Facifity  Operating 
License  No.  R-Wl. 

This  Board  is  beii^  established 
pursuant  to  a  notice  published  by  the 
Commission  on  March  10, 1988.  in  the 
Federal  Registar  (53  FR  7823-24) 
entitled.  "Proposed  Issuance  of  Orders 
Authorizing  Dispesition  of  Component 


^rts  and  Terminafing  Facility  License." 
The  pn^Kned  Orders  would  authorize 
the  Unhrersity  of  California.  Deikeley 
(the  Licensee)  to  dispose  of  the 
component  parts  of  the  research  reactor 
in  ftieh  possession,  in  accordance  with 
the  Licensee's  application  dated  )aauary 
8, 1988  and  terminate  the  Facility 
Operating  License  No.  R-101. 

The  Board  is  caeqicised  of  the 
following  Administrative  Judges: 

Shekhn  J.  WolfiB.  rJurir— n  Atoaoie 
Safety  and  Licenafaig  Board  Panel. 

Washington.  DC  20555. 
Glenn  O.  Kight.  Atomic  Safety  and 

Licenring  Board  Panel.  US.  Nuclear 

Reyilatory  Commission.  Waahington, 

DC  20555. 
James  A.  Caipenter.  Atomic  Safety  and 

LicensiHg  Beard  PaneL  U.S.  Nadear 

Regulatory  CoouniaaioB.  Waduagton. 

DC  20555. 
Robert  M.Laaa. 

AitiH^CImfAdmmiMttotiwe  fudge,  Atome 
Safety  ami  UeamiRgMmwdPtmBl 

Issued  at  D^thesds,  Marylaiid.  dris  10th  day 
of  May  tatt. 

(FR Doc Oe  HmwFged 5-13-«e; 8B45 am) 


SECURITIES  AND  EXCHANGE 
COiailSSION 


Ho.  34-25S82:Flla  Na  SR-MYSE- 


( 
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Self  neouwlofy  OfienKatfonej 
Propo— dRuto  CtMuige  by  New  Yorit 
Stock  ndwnQO,  hi&  ftaUiBliy  to 
GtebalCeiUfltaHunefDebtSeanWet, 
FinnQ  of  Pfoposetf  Rule  CftonQO 

Pwaoaixt  to  section  19(t^)  of  die 
Securitiea  f^nrbange  Act  at  1984. 15 
USlC  78a(lH(l).  Botkx  is  hereby  ghwn 
that  on  March  24. 1988,  the  New  York 
Stock  Exchange.  Inc.  filed  with  the 
Seciuities  and  Exchange  Conunission 
the  prtqwaed  rule  ch^^es  as  descrftied 
in  items  I.  H,  and  in  below,  which  hems 
have  been  prepared  by  the  seV- 
regulatory  otg^azation.  The 
Commission  is  publishing  tfns  notice  to 
solicit  comments  on  the  proposed  rule 
changes  from  kiterested  persons. 

I.  Self-Ragulatory  OrganizaliaD'a 
StateoMBt  of  the  Tanas  of  ffufrttnnre  ef 
the  Pmpoaad  Rule  Change 

The  Exchange  proposes  to  amend  its 
Listed  Company  Manual  to  clarify  its 
practice  of  listing  debt  securities 
represented  by  a  global  certfficate.  The 
text  of  tftis  proposed  revision  is  set  out 
in  E^diibit  A. 


B.  S^-Regidatory  Organization's 
Statement  of  the  Puipose  of,  and 
Statutory  Baais  fat,  (he  Profused  Rub 
Clianga 

It  its  fifing  wMi  fte  Ceramiaakm.  the 
sefrregiMrteTy  organization  incinded 
statements  concerning  (he  purpose  of 
and  basis  fertile  proposed  nde  change 
and  discussed  any  comments  it  received 
on  tire  proposed  role  diange.  The  text  of 
these  statements  may  be  examined  ^ 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  Sectione  A.  B,  and  C 
below. 

A.  Self-Itsgvotot  y  Orfantzotion  s 
SKnSiHtnt  of  Cne  Pcupost  ofono 
Statutory  Basis  for.  the  Ptvposed  Rule 
Change 

The  Rjcrhaagp'a  LiaiedCaaipaiy 
Aftmoo/ specifies  etandarda  far  the 
textual  ceatasis  of  ccrtificataa  and  for 
tedudcal  reqaipemeata  for  their  phyrical 
form.  The  Manual  neither  jMohibita  nor 
provides  for  a  ^obal  certificate/book 
entry  system,  nid  tire  eagraving 
standards  of  Section  5  have  been 
interpreted  to  apidy  only  where  (he 
issuer  intends  to  cseate  individual 
certificates  for  its  security  holders. 

In  1985,  the  Secarilres  and  Ex<^ange 
Commission  determined  that  the  use  of 
a  ^obal  certificate  renders  an  issue  a 
certificated  issue  under  Article  3  of  the 
Uniform  Commercial  Code  and 
recommended  its  use  for  debt  securities. 
In  August  1087.  the  R^crhnngp  listed  a 
$200  million  debt  offering,  the  first 
security  listed  on  the  Ekchaage  to  utilize 
a  single  or  global  certificate. 

The  proposed  language  clarifies  the 
Exchange's  practice  of  permitting  the 
listing  of  debt  securities  using  a  global 
certificate. 

The  atatutory  baais  trader  the 
Securitiea  Excbaage  Act  of  19M  {the 
"Act")  is  section  6(b)(5)  and  ita 
requirement  that  a  national  securities 
exchange  have  rules  that  are  designed 
to  remove  impecfiments  to  and  perfect 
the  mechanism  of  a  free  and  open 
market. 

B.  Self-Regulatory  Ckgmmzation's 
Statement  of  Banten  on  Competition 

The  proposed  rule  change  will  not 
impose  any  burden  on  competition. 

C.  Self-Regnlatory  Organization's 
Statememton  Comments  on  the 
Proposed  Rsie  dkmge  Receiredfivm 
Members,  Participants,  or  Other 

No  written  comments  were  solicited 
or  received. 
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in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  liming  for 
Commission  Action 

Within  35  days  of  Uie  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  data  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wUl: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing.  The 
persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conunission,  450  Fiftii  Sti«et  NW., 
Washington,  DC  20549.  Copies  of  tiie 
submission,  all  subsequent  amendments, 
all  statements  with  respect  to  the 
proposed  rule  change  that  are  filed  with 
the  commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
.and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section. 
450  Fiftii  Street  NW..  Washington,  DC 
'20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  (File  No.  SR-NYSE-8&-07)  in  tiie 
caption  above  and  should  be  submitted 
by  June  6, 1988. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
May  9. 1968. 
Jonathan  G.  Katx. 
Secretary. 

Exhibit  A 

501.02    Bond  Certificates 
(A)  General  Requirements 

Bond  certificates  shall  contain  a 
statement  as  to  such  of  the  following 
provisions  as  are  applicable: 

•  Terms  of  payment  of  principal  and 
interest. 

•  A  summary  of  optional  and  sinking 
fund  redemption  provisions,  including 
redemption  prices. 


•  A  summary  of  conversion 
provisions,  including  appropriate  dates, 
initial  conversion  price  and  reference  to 
subsequent  conversion  prices. 

•  A  svunmary  of  the  bondholder's 
rights  with  respect  to  registration  and 
interdenominational  exdianges. 

Suitable  space  for  entries  with  respect 
to  registration,  transfer  and  discharge 
from  registration  must  be  provided  on 
coupon  bonds  registerable  as  to 
principal. 

Registered  bonds  and  coupon  bonds 
of  the  same  issue  must  be  fully 
interchangeable. 

Bonds  shall  be  issued  in  the 
denomination  of  the  unit  of  tiading. 

While  the  normal  unit  of  trading  is 
$1,000.  bonds  in  denominations  of  $500 
and  in  larger  denominations  that  are  in 
multiples  of  the  unit  of  trading  also  are 
deliverable  under  Exchange  rules 
provided: 

•  They  are  prepared  in  accordance 
with  the  engraving  requirements  set 
forth  in  this  section,  and 

•  They  are  exchangeable  without 
charge  for  other  bonds  in  the  unit  of 
trading. 

Registered  bonds  shall  carry  the  form 
of  assignment  as  indicated  in  Para. 
501.03(B). 

(BJ  Global  Certificates 

Bonds  using  a  single  global  certificate 
may  be  listed  if:  (1)  interests  therein 
may  be  transferred  by  book-entry  on  the 
books  of  a  Qualified  Clearing  Agency  or 
a  Fully-Interfaced  Clearing  Agency  as 
defined  in  Rule  132  and  Exchange 
Contracts  as  defined  in  Article  VII  of 
the  Constitution  in  respect  of  interests 
therein  may  be  compared  through  a 
Qualified  Clearing  Agency  or  a  Fully- 
Interfaced  Clearing  Agency,  and  (2)  the 
certificate  is  on  deposit  at  (a)  a 
depository  which  is  a  registered 
clearing  agency  under  Section  17A  of 
the  Securities  Exchange  Act  of  1934  or 
(b)  a  depository  which  is  exempt  from 
such  registration  and  which  the  NYSE 
has  designated  as  acceptable  for  this 
purpose.  Since  a  global  certificate  is  not 
readily  susceptible  to  fraudulent 
duplication,  the  Exchange  will  dispense 
with  the  content  and  engraving 
requirements  of  Section  5  in  the  case  of 
bonds  certificated  in  this  manner.  In 
addition,  a  specimen  certificate  is  not 
required  as  a  supporting  document  to 
the  listing  application.  The  contents  and 
format  of  the  global  certificate  will  be 
determined  by  the  issuer  and 
depository. 

A  global  certificate  may  be  used  for 
convertible  bonds.  However,  the 
securities  issued  upon  conversion  must 
comply  with  the  content  and  engraving 
requirements  of  Section  5. 


Issuers  shall  make  available  to 
bondholders  upon  request  a  statement 
as  to  such  of  the  following  provisions  as 
are  applicable; 

•  Terms  of  payment  of  principal  and 
interest 

•  A  summary  of  optional  and  sinking 
fund  redemption  provisions,  including 
redemption  prices. 

•  A  summary  of  conversion 
provisions,  including  appropriate  dates, 
initial  conversion  price  and  reference  to 
subsequent  conversion  prices. 

•  A  summary  of  the  bondholder's 
rights  with  respect  to  registration  and 
interdenominational  exchanges. 

If  the  depository  is  at  any  time 
unwilling  or  unable  to  continue  as 
depository  and  a  successor  depository 
is  not  appointed  by  the  issuer  within  90 
days,  the  issuer  shall  issue  certificates 
as  set  forth  in  (A)  above  in  exchange  for 
the  global  certificate.  In  addition,  the 
issuer  may  at  any  time  determine  not  to 
have  the  bonds  represented  by  a  global 
certificate  and,  in  such  event,  will  issue 
bonds  in  the  required  form  in  exchange 
for  the  global  certificate.  In  either 
instance,  an  owner  of  a  beneficial 
interest  in  the  global  certificate  will  be 
entitled  to  have  bonds  equal  in  principal 
amount  to  such  beneficial  interest 
registered  in  the  owner's  name  and  will 
be  entitled  to  physical  delivery  of  such 
bonds  in  required  form. 

702.04    Supporting  Documents 

•        •        •        •        • 

Specimens  of  the  Securities  for  Which 
Listing  Apphcation  is  Made — 

One  specimen  certificate  of  each  form, 
except  global,  and  denomination 
currently  isssued,  or  to  be  issued,  shall 
be  filed.  They  should  be  mutilated  by 
perforation  or  otherwise,  and  clearly 
and  indelibly  marked  "Specimen". 

If  the  specimens  are  not  available  for 
filing  by  the  time  the  Exchange  takes 
action  on  the  listing  application,  they 
must  be  filed  prior  to  the  original  listing 
date. 


703.01    General  Application 


(C)  Supporting  Dociunents. 

***** 

Specimens — 

In  the  event  of  a  new  issue,  the 
company's  bank  note  company  should 
be  instructed  to  submit  latest  drafts, 
models  and  proofs  and  specimens  of  the 
stock  certificates,  bonds  (except  if 
globally  certificated),  scrip,  etc.  in  latest 
form.  Specimens  should  be  mutilated  by 
perforation  or  otherwise  and  clearly  and 
indelibly  marked  "Specimen". 
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703.06    Debt  Secaiities  OfTenngs  Listing 
Process 


(G)  Supporting  Documents 

•        •        •        •        • 

•  Specimen  ceftificates  (except  for 
globally  certificated  bonds). 
(Additional  language  italicized.)    j 

[FR  Doc.  88-10»l  Filed  5-13-88;  8:45  an] 
ICOK  W10-«1-B 


[fUlSMS  No.  34-25677;  Fie  Na  8R-NYSE- 
8»-121  I 

SeH-Fiegulatory  Organizafioas;  Fillna 
and  Order  Qranfing  Accelerated 
Approval  of  Propoeed  Rule  Change  by 
New  York  Stock  Eachenge,  tnc, 
RelaBng  to  Increaae  la  Spedaiiats' 
CapBal  Re<|ufa«ments  ' 

Pursuant  to  section  19(1^1)  of  the 
Securities  Exchange  Act  of  1934  TAct"). 
15  U.S.C.  78«(bl(l).  notice  is  hereby 
given  that  on  April  20, 1988,  the  New 
York  Stock  Exchange.  Inc.  ("NYSE"  or 
"Exchange^  &Ied  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I,  n. 
and  in  below,  which  Items  have  been 
prepared  by  the  self-reguIatory 
organization.  The  CoBynission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Sdf-lUgiriatary  OrgsBixaioB's 
Statement  of  the  Imnm  of  SiAstawe  ef 
iM  Prsposed  Rele  Ckaage 

The  Exchange  proposes  to  increase 
the  minimum  capital  requirements  for 
members  acting  as  specialists  in  stocks 
listed  on  the  Exchange. 

A.  Self-Regulatory  Orgamzation's 
Statement  of  the  Parpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  or^iization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  Section  A,  B,  and  C 
below. 


A.  Self-Regttlatory  Oiganizotioa's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Proposed  changes  to  Exchange  Rule 
104.20  %vill  raise  the  minimum  capital 
required  of  specialists  to  the  greater  of 


$1  million  or  25%  of  trading  tmit  position 
requiicweiits.  The  trading  unit  position 
requu  euieuts  will  be  tncreased  to  diree 
times  their  cmrect  levels.  For  example, 
where  presently  a  specialist  is  required 
to  be  able  to  assume  a  position  of  50 
trading  wiits  p.e..  5,000  shares}  in  each 
common  stock  in  which  he  is  registered, 
the  new  requireiaent  will  be  for 
assumption  of  150  trading  iBtts  {xm,, 
15,000  shares)  in  each  common  stock  m 
wfaich  he  is  registered.  Tlie  sane  de^ee 
of  increase  wiU  apply  to  tradng  arat 
position  requirements  in  convertible  and 
non-convertibie  pwlened  stocks  where 
requiremenls  will  be  raised  \o  30  tra<feig 
units  (3,000  shares)  in  each  convertible 
preferred  stock  iroui  10  trading  units 
(1,060  shares],  to  1,200  shares  in  each 
100  share  trading  nnit  non-convertible 
preferred  from  400  shares  and  to  300 
shares  in  each  10  share  trading  unit  non- 
convertihle  preferred  from  100  sfawes. 

A  specialist  at  the  inactive  Post  (the 
post  at  i^kh  inactive  preferred  stocks 
are  traded)  will  be  required  to  have  net 
liquid  assets  of  $150,000  increased  from 
SSaOOa  TIk  net  liqud  asset  reqaireasent 
for  relief  ^specialists  wfll  be  raised  to 
$150,000  from  $50,000. 

The  Exchange  believes  that  such 
increased  capital  requirements  will 
enhance  the  liquidity  of  the  specialist 
system  and  provide  a  greater  measure  of 
protection  against  market  volatility. 

The  proposed  increases  are  being 
undertaken  as  an  interim  measure 
pending  coe^iletion  of  an  overall  review 
of  the  adeqeaey  of  existing  specialist 
financial  responsibility  retirements  m 
view  of  recent  ntsicet  volatffity. 

Specialists  that  do  not  currently  meet 
the  new  standards  will  have  thirty  days 
form  the  date  of  Commission  approval 
to  oonie  into  compliance  with  die 
requirements  of  the  proposed  rule. 

The  proposed  rule  changes  are 
consistent  with  the  provisions  of  section 
11(b)  of  the  Act  in  that  they  prescribe 
adequate  minimum  capitol  requirements 
in  view  of  the  market  for  securities  on 
the  Exchange.  They  are  also  consistent 
with  the  provisions  of  section  llA(a)(l) 
in  that  they  promote  the  public  interest 
and  the  goals  of  protection  of  investors 
and  maintenance  of  fair  and  orderly 
markets. 

B.  Self-Regulatory  Organixation's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  not  impose  any  harden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 


C.  Self-Regulatory  Orgpnixatioa's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  FYom 
Members,  Participants  or  Others 

No  written  comments  were  either 
sirficited  or  received. 

m.  Sattdtatioo  efCanraeolB    - 

Interested  persons  are  invited  to 
sabmit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respeci  to 
the  proposed  laie  clunge  that  are  fifed 
with  the  Commission,  and  all  written 
communications  relating  to  the  propoeed 
rule  change  between  the  Commission 
and  any  person,  o&er  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  ttie  proviaians  of  5 
U.S.C.  552.  win  be  avaiUile  for 
inspection  and  copyiag  in  the 
Comnussion's  Public  Reference  Section. 
450  Fifth  Street  NW,  Washington.  DC 
2054a  Copies  of  such  filiqg  win  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  SR- 
NYSE-88-12  and  should  be  submitted  by 
June  6. 1988. 


FladiDgs  and  CMer 
Apptovd 


IV.Coi 
Granting 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  ther^inder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  section  11  (b)  which 
permits  national  securities  exchanges  to 
promulgate  rules  regulating  the  activities 
of  specialists  as  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investms,  and  to  maintain 
fair  and  orderly  markets,  and  section 
6(b)(5}  which  directs  that  the  rules  of  a 
national  securities  exchange  be 
designed  to  facilitate  transactions  in 
securities  and  to  protect  investors  and 
the  public  interest. 

The  Commission  believes  that,  in 
view  of  the  market  volatility 
encountered  during  and  in  the  period 
since  the  October  1967  market  break,  it 
is  appropriate  to  approve  die  proposed 
increases  in  capital  requirements  and 
trading  unit  position  requirements  for 
NYSE  specialists.  The  Commission  staff 
study  on  the  October  1967  market  break 
femid  diat  while  specialist  capital 
appears  sufficient  during  normal  trading 
situations,  it  will  not  be  sufficient  if 


markets  conthne  at  present  volatility 
levels.^  The  report  also  stated  that 
additional  specialist  capital  night 
ensure  that  in  any  future  down  market 
specialiats  do  not  reedi  die  hnrit  of  their 
buying  power  or  beaane  in  jeopardy  of 
failing.  The  Commissiai  believes  that 
the  {Koposed  rule  change  vrill  provide 
an  increased  level  of  protection  against 
market  volatility  for  specialists,  and 
ensure  that  specialists'  *  buying  power 
is  not  jeopardized. 

The  Commission  believes  that  the 
thirty  day  period  provided  by  the 
Exchange  for  those  specialist  units  not 
already  meeting  the  requirements  of  the 
proposed  rule  to  come  into  compliance 
is  reasonable  and  that  conformity  with 
these  standards  will  not  be  unduly 
burdensome  on  NYSE  specialist  enits.  In 
this  regard,  the  NYSE  has  stated  diat  the 
vast  majority  of  its  specialist  units  are 
already  in  compliance  with  die 
requirements  of  the  proposed  rule. 
Finally,  we  note  that  tfab  is  an  interim 
measme  by  the  NYSE  to  ensure  the 
adequacy  of  spciaHst  financial 
responsibility  requirements  in  li^t  of 
market  conditions.  We  would  anticipate 
additional  changes  to  specialist  capital 
requirements  to  be  proposed  as  NYSE 
continues  to  study  this  issue. 

The  Commission  finds  good  cause  for 
approving,  the  proposed  rule  diange 
prior  to  the  tfairtiedi  day  after  the  date  of 
publication  of  notice  of  filing  thereof  so 
that  the  Exchange  may  impose 
increased  capital  requirements  and 
trading  unit  position  requirements  on 
specialists  as  in  interim  measnie  to  help 
ensure  greater  specialist  liquidity  as  a 
response  to  recent  market  volatility.  It  is 
important  that  the  Exchange  be  assured 
immediately  of  the  adequacy  of  its 
specialists'  financial  capacity  in  light  of 
increased  market  volalflity. 

It  is  therfore  ordered,  pursuant  to 
section  19(bK2)  of  die  Act.  diat  die 
proposed  rule  diange  be.  and  hereby  is, 
approved. 

For  the  ComBuaMon,  by  the  Division  of 
Market  ReguUtioii.  ponuant  to  delegated 
authority. 

Jonathan  G.  Katz, 
Secretary. 

Dated:  May  6, 1968. 
[FR  Doc.  6&-10e85  Filed  5-13^-88;  8:45  am] 
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■  The  October  19V  Mufce<  Break.  •  Report  by  die 
Dvieion  of  lifailiet  Regulatian.  US.  Securities  and 
Exdkaage  rommiittoii.  Februaiy  tatS,  at  p.  xviU. 

>  According  to  the  Exchaas*.  ea  of  April  aa  Iflsa. 
only  one  epe«ialie>  or  ■periaKet  miM  wa»t)etoie  the 
■Uadards  ia  the  propoeed  rale.  Telephaae 
converaaiJOB  batmeea  Ooneld  Seimer.  Director.  Rale 
and  Interpretive  Service.  NYSE.  omI  Robert 
Sevigay.  Attoaa^.  Divialon  of  Maifcet  Regalatiea. 
onMayXlSSS. 


[RalMaa  No.  M-26M1:  f«a  Mo.  8R-MY8E- 
•7-2SJ 

SaH-Ragulalory  Organlzationa;  Ontor 
Approving  Propoaad  Ruia  CtMnga  by 
the  New  York  Stock  Exchange,  Inc. 

I.  introduction 


The  New  York  Stock  Exchai^e,  bic. 
("NYSE"  or  "Exchange")  submitted  on 
July  20. 1987,  a  {xoposed  rule  change 
porsnant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Acr) 
and  Rule  19b-4  thereimder  to  conunence 
a  two  year  pilot  program  to  test 
revisions  to  NYSE  Rule  103A  ("Rule"), 
the  Exchange's  Specialist  Performance 
Bvahiation  and  Inqnovement  Process. 
Several  important  features  of  the 
revised  Rule  include,  among  other 
things,  the  incorporation  of  newly 
devdoped  objective  performance 
measures  into  the  Riiel  103A  process, 
the  adoption  of  mininrara  standards  for 
acceptable  performance,  the  codification 
of  reallocation  procedures,  and  the 
broadening  of  the  Rule's  performance 
improvement  action  procedures  for 
below  standard  performance. 

Notice  of  the  proposal  together  with 
its  terms  of  substance  was  provided  by 
the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
24919.  September  15. 1987)  and  by 
publication  in  the  Federal  Register  (52 
PR  35821,  September  23. 1987).  No 
comments  were  received  concerning  the 
pn^osal. 

n.Back9oand 

NYSE  Rule  103A  contains  standards 
for  evaluating  specialist  performance 
and  authorizes  the  Exchange's  Market 
Performance  Committee  ("MPC")  to 
reallocate  one  or  more  seoirities 
assigned  to  a  specialist  unit  whose 
performance  is  consistently  found  to  be 
substandard  as  determined  by  the  Rule. 

Presentiy,  the  Exchange's  primary 
medianism  to  measure  specialist 
performance  is  its  ^ledalist 
Performance  Evaluation  Questiormaire 
("SPEQ").»  The  SPEQ,  which  was 


revised  last  in  1906,  is  a  quarterly  survey 
on  specialist  performance  completed  by 
floor  brokers.  The  SPEQ  requires  floor 
brokers  to  rate,  and  provide  written 
comments  on,  the  peifomiance  of 
specialist  units  with  wrhom  they  deal 
freqaendy.'  Pailnre  by  a  specialist  unit 
to  achieve  a  specific  score  on  the 
questionnaire  as  a  whole  or  on  one  or 
more  specific  questions  for  one  or  more 
quarters  constitutes  tmacceptable 
performance.'  If  a  specialist  unit's  SPEQ 
score,  for  example,  falls  below  die 
minimum  standard  of  acceptable 
performance  provided  in  the  Rule  for  a 
single  quarter,  the  unit's  performance  is 
deemed  to  be  substandard,  and.  as  a 
result,  the  specialist  unit  is  required  to 
meet  informally  with  the  MPC  to  discuss 
its  performance.*  These  informal 
meetings  between  the  MPC  and  the 
imderperforming  specialist  units  are 
generally  regarded  as  counseling 
sessions  and  are  largely  designed  to 
identify  areas  in  which  a  specialist 
unit's  performance  is  weak  as  well  as 
develop  strategies  to  improve  the  unit's 
performance  in  subsequent  quarters. 

Under  current  Rule  103A  procedures, 
if  a  specialist  unit's  performance  is 
found  to  be  substandard  for  two 
consecutive  quarters  as  determined  by 
the  Rule,  die  MPC  would  issue  a 
Supplemental  Questionnaire  to  floor 
brokers  to  identify  specific  securities  in 
which  the  specialist  unit's  performance 
is  unsatisfactory.  The  results  of  the 
Supplemental  Questionnaire  would  be 
utilized  by  the  MPC  to  determine 
whether  to  initiate  reallocation 
proceedings  and  to  determine  which 
8tock(s]  assigned  to  the  unit  would  be 
suitable  for  reallocation  to  another 


'  The  SPEQ  cnrrently  consists  of  28  qoestions 
covering  five  specific  areas  of  specialist 
responsibility — the  dealer,  agency,  coauaunication 
and  administrative  functions  and  maintenance  of 
the  auction  market  Each  of  these  questions  is  rated 
by  a  floor  broicer  on  a  5  point  acale.  ranging  from 
poor  to  very  good.  An  additioiial  qeestion  solicits 
general  commenta  from  the  evaluating  floor  broker 
regarding  specific  aspects  of  the  speciaHst  unifa 
perfonnanoe  each  as  the  unit's  ability  to  attract 
order  flow  to  the  Exchange  sad  retain  it  In 
additioo,  the  qoeatian  aaka  the  floor  broker  to 
racammend  specific  alepa  a  onit  could  loiderlBke  to 
impra«e  ita  perfoRnaace  and  receive  better  ratings 
in  the  foUoWiag  qaartar.  MpeoaKat  aaita  are  ranked 
in  deaceadint  order  acoordiag  to  their  overall  SPEQ 
scores. 


*  All  digible  floor  brokers  (e,^.,  those  floor 
brokers  with  a  minimum  of  one  year's  experience) 
participate  in  the  survey  process.  Floor  brokers 
participating  in  the  survey  rate  the  s{>ecialist  unit(s) 
with  whoD  they  have  the  most  contact  vriA.  as 
identified  by  audit  trial  data. 

*  Bui  see  note  4.  infra. 

*Due  to  recent  1985  revisions  to  the  SPEQ.  which 
changed  the  scoring  method,  the  former  numerical 
standard  of  acceptable  performance  contained  in 
the  Rule  is  no  k>nger  applicable.  Further,  the 
Exchange  determined  not  to  revise  the  standard  for 
acceptable  performance  on  the  revised  SPEQ  uniti  it 
had  developed  additional  performaiK^  measures  to 
supplement  the  existing  SPEQ  and  revised  other 
aspects  of  the  specialist  performance  evaluation 
and  improvement  process.  Accordingly,  since  the 
implementation  of  the  new  SPEQ,  results  of  the 
SPEQ  have  not  been  used  as  the  basis  for 
reallocabons.  The  SPEQ  ia,  however,  used  as  a 
basis  for  informal  ooansebig  of  specialist  units  aad 
for  making  allocation  decisions  for  new  listings.  The 
prohibition  on  reallocations  under  Rule  103A,  which 
has  been  in  effect  for  r>eariy  two  years  and  is  still 
effective,  will  be  terminated  by  the  proposed 
revisiooa  to  Itule  103A  contained  herein.  5^ 
Securities  Exchange  Act  Rel.  hfos.  22036  (May  14 
1985).  SO  FR  21007  and  23747  (October  23, 1986),  51 
FR40S5a 
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specialist  unit*  If  the  MFC  detennines 
that  the  results  of  the  Supplemental 
Questionnaire  warrant  action,  it  may 
commence  reaUocaticHi  proceedings. 

Under  existing  Rule  103A.  reallocation 
proceedings  would  consist  primarily  of  a 
hearing  in  which  the  MFC  considers  all 
materials  relevant  to  the  specialist  unit's 
performance,  including  evidence  offered 
by  the  unit  to  support  a  claim  that  its 
unsatisfactory  performance  is 
attributable  to  extenuating  or  mitigating 
circumstances.  Following  the  hearing, 
the  MFC  may  either  cancel  the  spedahst 
unit's  registration  in  a  particular 
stock(s),  or  due  to  a  showing  of 
extenuating  or  mitigating  circumstances, 
establish  a  specific  time  frame  witlun 
which  the  specialist  unit  must  improve 
its  performance.  If  the  specialist  unit's 
performance  has  not  improved 
sufficiently  by  the  end  of  the  extended 
time  period,  the  specialist  unit  would 
again  be  subject  to  reallocation 
proceedings,  in  which  case  one  or  more 
of  its  assigned  stocks  may  be 
reallocated  to  another  specialist  unit  A 
specialist  unit  would  have  a  right  to 
appeal  any  adverse  MFC  decision  to  the 
NYSE  Board  of  Governors  pursuant  to 
Article  IV,  section  14  of  the  NYSE 
Constitution.* 

m.  OMO^itioo  of  the  Prf^iosal 

The  NYSE's  proposal  to  revise  Rule 
103A  incorporates  a  number  of        j 
recommendations  provided  by  the 
MFC's  Subcommittee  on  Ferformance 
Measures  and  Procedures 
("Subcommittee"),  which  conducted  a 
thorough  examination  of  the  Exchange's 
specialist  performance  evaluation  and 
improvement  process.  The  revised  Rule, 
among  other  things,  broadens  the  scope 
of  performance  improvement  actions  as 
well  as  incorporates  newly  developed 
objective  performance  measures  into  the 
specialist  evaluation  process.  In 
addition,  the  revised  Rule  establishes 
minimum  standards  of  acceptable 
performance.  Specialist  imits  who  fall 
below  these  minimum  standards  are 
subject  to  a  performance  improvement 
action,  and,  potentially,  reallocation 


•  Alternatively,  the  MPC  may  elect  to  proceed 
directly  to  a  reallocation  proceeding  without  the 
iuuance  of  a  Supplemental  Questionnaire  if  the  unit 
previously  has  had  a  Supplemental  Questionnaire 
issued  on  its  behalf  as  a  result  of  sabfMr 
performance. 

•  As  noted  above,  the  SPEQ  serves  an  additional 
important  function.  Historically.  SPEQ  scores  have 
been  the  principal  criteria  considered  by  the 
Exchange's  Allocation  Committee  in  allocating 
newly-listed  securities  to  specialist  units. 
Accordingly,  specialist  units  with  superior  SPEQ 
ratings  (and.  consequently,  higher  SPEQ  ranks)  are 
supposed  to  receive  allocation  awards  of  new 
Ustiiigs,  particularly  the  more  lucrative,  highly 
sought  after  listings. 


proceedings.  Further,  the  revised  Rul* 
codifies  existing  reallocation  procedures 
as  well  as  adopts  several  new 
provisions  in  connection  with  the  Rule 
103A  process. 

A.  Performance  Improvement  Action 
Criteria 

Under  revised  Rule  103A.  a 
speciaUst's  performance  is  measured  by 
a  combination  of  SPEQ  scores  and 
newly  developed  objective  standards  of 
performance.  The  npw  standards  will 
measure  specialist  performance 
concerning  stock  openings,  both  regular 
and  delayed,  OARS  (Opening  Automatic 
Report  Service],  DOT  "Tumaround 
(Designated  Order  Turnaround  System), 
status  requests,  and  maricet  share. 
Below  standard  performance  on  any  one 
measure  will,  independently,  result  in  a 
performance  improvement  action.  As 
described  below,  such  as  action  could 
result  in  a  reallocation  of  a  specialist's 
securities.'' 

1.  The  SPEQ 

The  proposed  revisions  to  the  Rule 
would  not  alter  the  existing  SPEQ  in  any 
substantive  fashion;  rather,  the 
proposed  revisions  would  establish 
acceptable  perfonntmce  levels  for 
ratings  received  under  the 
Questionnaire.  Under  the  proposal,  a 
specialist  unit  would  be  subject  to  a 
performance  improvement  action  in  any 
case  where  (1)  its  overall  median  score 
on  the  SPEQ  is  below  "adequate"  in  any 
one  quarter  (a  total  nimierial  score  of 
117  of  225  possible  points  is  deemed 
adequate);  (2)  its  SPEQ  score  in  the 
same  function  is  below  "adequate"  for 
two  consecutive  quarters  (24  of  a  total  of 
45  possible  points  in  each  function  is 
deemed  adequate);  or  (3)  its  SPEQ  score 
in  any  two  of  five  functions  is  below 
"adequate"  for  two  consecutive 
quarters.* 

2.  Openings  (Regular  and  Delayed) 

The  NYSE  is  proposing  to  measure 
specialist  performance  at  the  opening  in 
two  ways.  First  this  performance 
measure  would  evaluate  the  timeliness 
of  a  specialist  unit's  openings  for  both 
its  common  and  non-convertible 
perferred  stock  relative  to  the 
Exchange's  9:30  a.m.  opening.  A 
specialist  unit  would  be  deemed  to  have 
performed  unsatisfactorily  in  this 
measure  if,  for  two  consecutive  quaters. 


it  did  not  q;>eii,  at  least  90%  of  the -time, 
one  or  more  of  its  comraoB  or  non- 
convertible  preferred  stocks  by  means 
of  an  openii^  trade  or  a  quotation  by  '^ 
9:45  a.m.*  The  Exchange  indicated  ihat  it 
views  timely  openings  as  facilitating 
transactions  in  securities  and  as 
contributing  to  the  maintenance  of  fair 
and  orderiy  markets  in  accordance  with 
its  obligations  under  the  Act 

Second,  the  NYSE  would  rate  whether 
a  unit's  request  for  a  non-regulatory 
delayed  opening  was  made  to  a  Floor 
OfBcial  on  a  timely  basis,  based  on 
evaluations  by  Floor  OfBdals  as  noted 
on  a  Delayed  Opening/Halt  In  Trading 
Form.*"  Under  proposed  Rule  103A,  a 
performance  improvement  action  would 
be  triggered  whenever  a  specialist  unit 
receives  unfavorable  Floor  Official 
evaluations  in  15%  of  its  registered 
common  stocks,  or  in  a  mimimnm  of  7 
stocks,  whichever  is  greater,  in  any  one 
quarter.*  *  The  timeliness  of  the  request 
would  be  evaluated  by  a  Floor  Official 
involved  and  noted  on  a  Delayed 
Opening/Halt  in  Trading  Form. 
According  to  the  Exchange,  the  timely 
request  for  the  assistance  of  a  Flow 
Official  in  arranging  an  opening 
contributes  to  the  proper  functioning 
and  overall  orderlLaess  of  exchange 
maricets  and  may,  in  some  instances, 
eliminate  the  need  to  call  a  delayed 
opening. 

3.  OARS,  DOT  Turnaround  Performance 
and  Status  Requests 

The  Exchange  is  also  proposing  to  add 
several  other  specialist  performance 
standards.  These  standards  will 


*  See  discussion  on  perfonnance  improvement 
actions  in  Part  B,  infro. 

*  For  example,  if  a  specialist  unit  receives  a  score 
below  24  in  both  the  dealer  and  agency  functions  in 
one  quarter  and  receives  a  score  below  24  in  both 
the  communication  and  admlniatratlve  functions  in 
the  next  quariar.  the  unit  would  be  subtect  to  a 
performance  improvement  action. 


*  In  calculating  specialist  performance  in  this 
measure,  the  NYSE  would  exclude  regulatonr 
delayed  opening  and  those  post^MS  a-m.  delayed 
openings  that  ai«  otrtifiad  in  writing  by  a  floor 
official  88  being  jtistifled  by  maricet  conditions  in 
the  particular  stock.  We  note  the  ^fySE  has 
developed  a  "Floor  Offldal"  Exemption  Form  that 
will  be  used  to  determine  which  po8t-MS  aan. 
openings  will  be  excluded  in  measuring  Umely 
opening  perfonnance.  The  NYSE  has  agreed  to 
require  on  this  form  that  the  Floor  Official  provide  a 
brief  explanatkm  of  w^y  the  poet  9:45  a  jn.  opening 
is  justified.  (5ee  letter  from  Santo  Famularo;  Vice 
President  NYSE  to  Sharon  Lawsoa.  Branch  Chief, 
Division  of  Market  Regulation,  dated  April  22, 1988 
("NYSE  April  22  Letter"). 

■o  Non-regulatoiy  delayed  openings  generally 
occur  due  to  an  order  Imbalance  in  a  stock.  We  note 
that  the  Floor  Official  must  indicate  on  the  Form 
whether  a  unit's  request  for  the  delayed  opening 
was  made  in  a  timely  manner. 

' '  For  example,  a  unit  widi  100  registered 
common  stocks  would  be  deemed  to  have 
performed  unsaHsfactorily  and.  hence,  subject  to  a 
performance  improvement  action,  it  it  received  IS 
unfavorable  Floor  Ofllcial  evaluations  concerning 
openings  in  any  one  qualer.  Similarty,  a  unit  with 
only  5  registered  common  stocks  would  have  to 
receive  7  unfevorabta  Floor  Official  evaluations 
concerning  its  openings  in  any  one  quaner  to  be 
subject  to  a  performance  improvement  action. 
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measure  the  tirhiissn  of  inputtjag 
OARS  pitee  audi.  DOT  tnzauound 
perionoMace  and  a  unit's  tindy 

response  to  status  teqaeats.  Tlw 
Exchange  believe*  that  these  tfane 
measures  are  inteoded  to  Coster  the 
efficient  processing  of  inibanatioii  in 
regard  to  securities  transactjoos.  In 
terms  of  OARS  price  reports,  the  revised 
Rule  would  provide  that  substandard 
performance  for  diis  measure  would 
occur  in  any  case  where,  for  two 
quarters  during  a  rollhig  four  quarter 
period,  a  specialist  unit  fails  to  transmit 
or  input  9tJ%  of  its  OARS  price  reports 
within  10  minutes  of  the  opening  of  the 
stock  on  the  Exchange. 

The  DOT  turnaround  perfonnance 
measures  a  nut's  ability  to  execute  and 
report  post-opening  market  orders  up  to 
2,099  ahares  throngb  SuperiXTT  on  a 
timely  basis.  A  onit  would  be  deemed  to 
have  performed  unsatisfactorily  in  this 
measure  if  it  does  not  turn  aMmnd  90% 
of  its  DOT  orders  in  two  mmutes  during 
any  two  quarters  in  a  rolling  four 
quarter  period.** 

Finally,  with  regard  to  sUtus  requests, 
this  measure  woidd  assess  the. 
timeliness  of  a  unit's  response  to  a 
member  firm's  inquiry  as  to  the  status  of 
an  order  from  the  time  the  specialist  unit 
received  the  request  through  the 
SuperDot  system.  A  unit  would  perform 
unsatisfactorily  in  this  measure  in  any 
case  where  the  unit  does  not  respond  to 
75%  of  its  administrative  messages 
received  through  the  SuperDot  system  in 
30  minutes  during  any  twb  of  four  rolling 
quarters. 

4.  Market  Share 

The  final  measure  concerns  aiaiket 
share.  A  specialist  unit  would  be  sul^t 
to  a  performance  improvement  action  in 
any  case  where  the  market  share  in  any 
stock  has  declined  significantly  for  two 
consecutive  quarters  if  the  MPC 
determined  that  die  decline  is 
attributable  to  factors  within  the  control 
of  the  specialist  unit**  The 


"  When  a  perfomaace  improvaawnl  action  Is 
commenced  aa  a  resuM  of  aabatandaid  DOT 
perfofmanoe.  the  M>C  in  eatabUahiag  spodfic 
improvemoBt  floaia.  aad  the  mamkah^  taua 
assisting  i»  the  daoalop—t  of  an  improvement 
plan,  will  be  raqaiiMl  toconaider  the  onH's  DOT 
order  Oow  per  poBct:  the  severity  of  DOT  system 
malfunclioBS.  if  onr  whether  the  oait  is  equipped 
with  Electrook  Oispiajr  Books:  and  the  assigned 
post  space  available  to  the  aaiL 

'*  In  this  couectioa,  the  Exchange  has  identified 
a  number  of  factors  which  it  believes  ore  within  the 
control  of  a  specialiat  aniL  They  are  (1)  a  uait's 
commiaaioa  raiea:  (2)  whetlwr  a  tarit  takea 
advaalase  ef  available  anlaaaatad  S|tta«8  (3) 
whether  a  imil  is  overiy  •H'C**'**  <■  bnaknpa  of 
block  croaaea:  and  (4)  overall  specialist 
performance.  By  oontnat.  Hm  Bxdwnge  alao  haa 
identilied  savaral  factors  which  it  viewa  aa  act 
generally  being  within  the  control  of  a  specialist 


detsnaination  of  a  siyiificant  dedine 
under  this  neasare  woold  be  based  on 
the  specialist  unit's  overall  percentage 
of  the  total  share  volume  on  the 
ConsoKdated  Transaction  Reporting 
Service.**  The  Exdimi^  mtficates  that 
this  measure  is  designed  to  maintain 
and  strengthen  its  c(»apetitive  position 
relative  to  otfier  market  centers. 

B.  The  Perfonnaoce  Improvement 
Action  Pmcets 

Under  Ae  revised  Rule,  a  performance 
improvement  action  would  be  triggered, 
wifli  certain  exceptions.'*  whenever  a 
specialist  unit's  performance  falls  below 
any  performance  standards  provided  in 
the  Rule.  The  Exchange  indicates  that 
the  principal  purpose  of  a  performance 
improvement  action  is  to  provide 
assistance  and  guidance  to 
underperforming  specialist  units  that 
will  enable  these  units  to  improve  their 
performance. 

Once  a  performance  improvement 
action  is  initiated  the  MPC  will  develop 
measurable  performance  improvement 
goals  that  the  tmit  will  be  expected  to 
achieve  to  improve  its  performance.  The 
MFC  will  then  notify  the  identified  unit 
in  vwiting  of  (1)  the  results  of  the 
quarterly  evaluations  indicating  that  the 
unit's  performance  is  imsatisfiactory  and 
needs  to  be  improved:  and  (2)  the 
perfonnance  improvement  goals  that  the 
tmit  is  expected  to  achieve  to  improve 
its  performance.  In  addition,  the  MPC 
will  invite  the  unit  to  meet  with  it  to 
discuss  its  performance  and  the  goals 
assigned  to  the  tmit 

After  the  performance  improvement 
goals  have  been  identified,  the  MPC  will 
select  and  assign  a  performance 
improvement  n^nnitrmt^  team  to  each 
imit  involved  in  a  performance 


unit  such  as  the  preprieiny  inlefeaU  oT  some 
member  firm  order  suppliers  with  market-marketing 
operations  at  other  market  centers. 

'*  The  rule  does  not  contain  specific  standard* 
for  what  percentage  decline  in  a  stock  would  be 
viewed  a*  significant  ander  this  aspect  of  the  rule. 
The  Commission  believes  development  of  sudi 
standards  are  important  and  oxrwits  the  NYSE  to 
futher  define  what  consitutes  a  "significant  decline" 
in  maAet  share  of  a  stock  during  the  pilot  program 
for  Rule  103A. 

'*  Performance  improvement  actions  would  not 
be  commenced  if  a  specialist  unit's  onsatiafactory 
performance  is  directly  attributable  to  highly 
unusual  or  extemiating  circumstances,  involving 
factors  beyond  the  control  of  the  unit,  as  determined 
by  a  majority  vote  of  the  MFC  on  a  case-by-case 
basis.  For  example,  failure  of  an  Exchai^  systaai 
that  disrupts  floor-wide  tradirig  and.  consequently, 
contributes  to  a  unit's  poor  showing  in  a 
performance  measure  may  be  considered  a  MgMy 
unusual  or  extenuating  circamstanoe.  Aocordio^, 
any  unit  whose  performance  was  directly  affected 
by  the  system  failure  may  not  be  subject  to  a 
pet4oiB*nce  lm|a«isiB«iU  action  (Of  course,  this 
assumes  that  the  udK  ia  rated  aatisfsctorily  ia  other 
performance  measures). 


improvement  action.**  According  to  the 
Exchange,  the  monitoring  teams  wiD 
generally  provide  the  MPC  with 
objective  assessments  of  the  progress 
their  assigned  units  have  matle  in 
meeting  ^eir  performance  goals 
throughont  the  performance 
improvement  period.  In  additioa  the 
monitoring  teams  will  be  available  to 
assist  eadi  unit  in  developing  strategies 
to  achieve  its  designated  performance 
goals. 

The  MPC  will  establish  a  time  in 
which  each  specialist  imit  must  develop 
a  performance  improvement  plan  to 
identify  strategies  to  meet  the  MFCs 
performance  goals.  The  unit  may  devise 
its  own  strategies  or,  as  noted  above, 
develop  its  strategies  with  the 
assistance  of  its  monitoring  team.  The 
MPC  will  review  the  unit's  plan  and 
either  approve  the  plan  or  modify  it*^ 
Further,  the  MPC  will  determine  a 
reasonable  time  frame  (the 
"perfonnance  imjvovement  period") 
within  which  each  imit  subject  to  a 
perfonnance  improvement  action  is 
expected  to  accomplish  its  performance 
improvement  goals  and  within  which  tha 
monitoring  team  must  submit  its  final 
report  to  the  MPC  on  the  results.**  The 
MPC  also  will  retain  the  right  to  imp<>se 
an  allocation  fr«eze  at  any  time  during 
the  performance  improvement  period  to 
encourage  the  unit  to  achieve  its  goals. 

During  the  performance  improvement 
period,  each  monitoring  team  vvill  be 
required  to  monitor  the  performance  of 
its  assigned  unit  to  assess  the  unit's 
progress  in  meeting  its  performance 
goals.  At  anytime  during  a  unit's 
performance  improvement  period,  the 
iHiit's  mooitocing  team  will  be  permitted 
to  submit  an  interim  report  at  its 
discretion,  to  the  MPC  notifying  the 
MPC  of  the  unif  s  progress  in  meeting  it 
performance  goals,  fai  the  interim  report 
the  monitoring  team  may  recommend 


'•  Performance  improvement  monitoring  teams 
are  compoaad  of  four  noo-VfPC  members,  of  which 
two  are  specialiats  and  t¥w  are  aoo-apecialists. 
Each  member  will  be  randomly  selected  fron  a  pool 
of  individuals  nominated  by  a  variety  of  Exchange 
organizations  and  approved  by  the  MPC  to  cotmsel 
specialist  units  in  need  of  performance 
improveonenl  actions.  When  appropriate,  the  MPC 
can  select  the  non-s|>ec)aIist  members  of  the 
monitoring  team  based  upon  the  needs  of  the 
particular  unit  subiect  to  the  performance 
improvement  acbon. 

' '  Perfonnance  Improvement  periods  generally 
will  be  determined  on  a  case-by-case  basis 
depending  largely  upon  the  nature  and  degree  of  a 
specialist  unit's  performnace  improvement  needs. 
According  to  the  Exchange,  it  determined  not  to 
establish  a  onifonn  time  period  because  the 
improvement  needs  of  individual  specialist  units 
vary  conaidarabiy. 

"  All  modifieaMona  recommended  by  the  K6>C  to 
a  unit's  perfcraiance  improvement  plan  wHI  be 
binding  open  the  unit. 
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that  die  perfonnancc  improvement 
action  be  concluded  if  the  unit's 
performance  so  warrants;  recommend 
that  the  unit's  performanca  improvement 
plan  be  altered,  including  extending  the 
performance  improvement  period:  or, 
recommend  the  imposition  of  an 
allocation  freeze  designed  to  encourage 
improved  specialist  performance.  The 
MPC  will  review  the  interim  report 
consider  its  recommendations,  and 
adopt  any  recommendation  it  considers 
appropriate. 

At  the  conclusion  of  the  performance 
improvement  action,  a  specialist  unit's 
monitoring  team  will  iissue  a  final  report 
to  the  MPC.»»  The  final  report  will 
contain  the  monitoring  team's 
assessment  of  the  unit's  performance, 
including  a  description  of  the  measures 
taken  by  the  unit  to  improve  its 
performance  and  areas  of  continued 
weak  performance.  In  addition,  the 
monitoring  team  may  recommend  the 
reallocation  of  particular  stock  or  stocks 
should  it  determine  that  a  unit  has  failed 
to  accomplish  the  performance 
improvement  goals  established  by  the 
MPC.  Alternatively,  the  monitoring  team 
may  recommend  that  a  unit's 
performance  improvement  action  be 
extended,  for  a  period  no  longer  than 
one  quarter,  if  it  believes  that  a  unit's  is 
likely  to  attain  its  performance 
improvement  goals  during  the  extended 
period.*"  : 

Following  the  monitoring  team's  ' 
submission  of  a  final  report  to  the  MPC, 
the  MPC,  the  MPC  will  review  the  report 
(including  any  recommendations 
contained  therein),  the  specialist  unit's 
performancs  improvement  plan,  and  the 
specific  steps  taken  by  the  unit  to 
improve  its  performance  with  the  overall 
results,  to  determine  whether  to 
conclude  the  performance  improvement 
action  process.  If  the  MPC  determines 
that  the  unit  has  met  its  performance 
improvement  goals,  it  will  terminate  the 
unit's  performance  improvement  action. 
On  the  other  hand,  if  the  MPC 
determines  that  a  unit  has  failed  to 
attain  its  performance  improvement 
goals,  the  MPC  will  be  required  to 
initiate  reallocation  proceedings  or 
extend  the  performance  improvement 
period,  for  one  quarter  only,  to  provide 


'*  Of  coune.  a  final  report  will  not  be  Imum)  for 
those  unit*  whose  performance  improvement 
actions  were  terminated  during  the  performance 
improvement  period  as  a  result  of  recommendations 
made  by  their  monitoring  teams  in  interim  reports 
submitted  to  the  N4PC. 

*"  The  monitoring  team  only  may  make  tiiis 
recommendation  if  specific  performance  date 
generated  during  the  unit's  performance 
improvement  period  indicates  that  the  unit  has 
made  significant  progress  in  reaching  its 
performance  improvement  goals,  but  nevertheless 
needs  additional  time  to  fuUy  attain  thoee  goals. 


additional  time  for  •  unit  to  adiieve  Its 
performance  improvement  goals. 

C.  Reallocation  Proceedinga 

The  proposed  revisions  to  the  Rule  set 
forth  the  specific  jHvcedures  to  be 
followed  in  reallocating  stocks  due  to 
poor  performance.  ReaUocation 
proceedings  would  be  commenced  in 
those  instances  in  which  a  unit's 
performance  improvement  action  has 
concluded  and  the  MPC  determines  that 
the  unit  has  failed  to  achieve  its 
performance  improvement  goals.  The 
MPC  will  then  determine  which  stocks 
will  be  reallocated  by  considering 
specific  performance  data  that  may 
indicate  particular  stocks  in  which  the 
unit's  performance  was  deficient.*'  In 
this  regard,  the  MPC  will  review  some  of 
the  objective  measures  incorporated 
into  the  Rule  103A  process,  such  as 
OARS  and  DOT  turnaround 
performance,  to  identify  stocks  for 
reallocation.  Further,  the  Exchange 
indicates  that  responses  to  a  question  on 
the  revised  SPEQ,  w^ch  solicits  the 
broker's  comments  in  connection  with 
the  unit's  handling  of  particular  stocks, 
will  aid  the  MPC  in  selecting  suitable 
stocks  for  reallocation. 

Proposed  Rule  103A  also  provides  for 
the  initiation  of  reallocations  in 
emergency  situations.  Under  the  rule,  in 
any  instance  where  a  specialist  unit's 
performance  is  so  egregious  as  to  call 
into  question  the  integrity  or  reputation 
of  NYSE's  markets,  the  MPC  will  be 
permitted  to  proceed  directly  to  a 
reallocation  proceeding  without  intiatlng 
a  performance  improvement  action. 

The  Exchange  maintains  that  the 
revised  Rule  will  continue  to  provide 
procedural  safeguards  for  specialist 
units  involved  in  performance 
improvement  actions  and/or  subject  to 
reallocation  proceedings.  In  this  regard, 
any  speciahst  unit  subject  to  a 
reallocation  proceeding  will  be  notified 
in  writing  of  the  basis  for  the  MPC's 
decision  to  initiate  reallocation 
proceedings.  Further,  a  ivritten  record  of 
all  MPC  deliberations  will  be 
maintained.  All  written  docimients  that 
will  be  considered  by  the  MPC  in  the 
proceedings,  including  the  monitoring 
team's  report  will  be  provided  to  the 
specialist  unit.  In  addition,  specialist 
units  will  be  afforded  the  opportunity  to 
appear  before  the  MPC  The  specialist 
unit  will  also  be  able  to  present  its  case 
as  to  why  the  selected  stocks  should  not 
be  reallocated  and  may  request  the  MPC 
to  consider  reallocation  of  alternate 
stocks.  Finally,  a  unit  would  have  the 


ri^t  to  appeal  any  adverse  hffC 
decision  to  the  Exdiange's  Board  of 
Governors  pursuant  to  the  Exchange's 
Constitution."  According  to  the 
Exchange,  diese  procedures  will  ensure 
that  specialist  units  ttiat  are  subject  to 
performance  improvement  and 
reallocation  proceedings  receive 
adequate  due  process  protections." 

D.  Additional  Pivviaions 

Another  provision  contained  in  the 
Rule  addresses  potential  conflict  of 
interests  in  the  event  of  a  reallocation 
under  the  revised  Rule  103A.  Member 
organizations  directly  or  indirectiy 
associated  with  MPC  members  and 
members  of  the  monitoring  team 
appointed  to  assist  a  specific  unit  would 
be  prohibited  from  applying  for  any 
stock  to  be  reallocated  from  the  unit 
under  the  Rule. 

FinaUy,  the  revised  Rule  would 
authorize  the  MPC  to  review  any 
performance  related  data  pertaining  to 
any  imit  Pursuant  to  this  review,  the 
MPC  would  be  permitted,  at  its 
discretion,  to  provide  educational 
counseling  to  a  unit  even  though  the  unit 
has  not  faUen  below  the  acceptable 
levels  of  performance,  described  above, 
where  appropriate 

As  noted,  the  NYSE  is  requesting 
approval  for  a  two  year  pilot  basis.  The 
Exchange  indicates  that  if  its  proposal  is 
approved  by  the  Commission,  it  intends 
to  notify  its  membership  of  the 
substance  of  its  proposal  at  least  one 
quarter  prior  to  implementation  of  the 
two  year  pilot  program.**  Further,  the 
Exchange  maintains  that  the  pilot 
program  is  intended  to  permit  the 
Exchange  to  monitor  the  operation  of 
the  revised  Rule  and  its  associated 
processes  under  actual  conditions  and 
to  make  any  modifications  or 
amendments  to  the  Rule  as  it  deems 


"  The  MFC  will  do  longer  issue  a  Supplemental 
Quastioiiiiaiie  to  determine  which  stocks  are 
suitable  for  reallocations. 


**This  right  would  extend  to  allocation  freezes 
imposed  by  the  MPC  during  a  performance 
improvement  action.  See  NYSE  April  22  Letter. 

**  The  due  process  procedures  also  apply  to 
persona  subfect  to  reallocation  proceedings  because 
of  an  egregious  situatioa  See  discuasion.  infra. 

*«  On  April  4, 198a  the  NYSE  notified  members 
that  subject  to  Coounissloa  approval,  the  new 
evaluation  program  would  commence  the  following 
quarter  on  July  1,  ISSS.  See  NYSE  Infbnnation 
Memorandum  from  Donald  |.  Sokxiar,  Senior  Vice 
President  Market  Sorveillanca,  to  NYSE  Specialists, 
dated  April  4. 1988.  In  the  NYSE  April  22  Letter,  the 
Exchange  notes  that  only  the  SFBQ  and  DOT 
turnaround  perfbnnanca  meaaima  will  be 
implemantsd  for  tba  luly  1. 1988  quarter.  OARS 
reportins  raqulremanla  and  Dpei^ngs  Standards 
wUl  not  be  implementsd  ima  die  ftnirth  quarter  of 
1988,  while  the  petfannanca  measures  involving 
statna  reqtiaats  and  narkat  share  will  not  be 
Implainanted  until  the  fiiat  or  aecood  quarter  of 
1980. 


appropriate."  After  tfie  evahiation 
p^iod,  the  Exchange  states  tiiat  it 
intends  to  submit  the  proposed  revisions 
to  Rule  lOSA  to  the  Cmnmission  for 
pennanmt  approval. 
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IV.  Discussion 

The  Commissitni  believes  that  the 
proposed  revisions  to  the  Rule  are 
appropriate  and  should  provide  the 
Exchange  with  a  viable  means  to 
monitor  specialist  performance  and  to 
address  continued  weak  performance  by 
a  specialist  tmit.  Further,  the 
Commission  strongly  supports  and 
toooorages  the  Exchange's  efforts  to 
improve  specialist  performance  and 
market  quality  through  its  specialist 
performance  evaluation  and 
improvement  process,  partitnlarly  fai 
light  of  increasingly  volatile  market 
conditions.  We  have  reviewed  the 
proposed  revisions  to  the  Rule  and 
generally  believe  that  tiie  revised  Rule 
will  accomplish  the  undolying  objective 
of  the  program  to  improve  specialist 
performance  and  market  quality.  In  this 
connection,  we  note  that  the  revised 
Rule  differs  significantly,  in  several 
critical  respects.  fit>m  the  current  Rule. 
The  Commission  believes  that  the 
modifications  wdl  improve  the  NYSE's 
specialist  evaluation  process  and  should 
prove  beneficial  to  the  Exchange,  its 
specialist  community,  and  the  investiitg 
public. 

First  with  the  incorporation  of 
objective  measures  into  the  specialist 
evaluation  process,  the  quarterly  SPEQ 
will  no  longer  serve  as  the  principal  tool 
employed  to  measure  and  evaluate 
specialst  performance.  Although  the 
SPEQ  is  an  adequate  devise  to  monitor 
specialist  perfonnance.  the  Commission 
has  long  favored  the  incorporation  of 
objective  measurements  into  the  Rule 
103A  program  as  a  supplemental 
performance  measure  to  the  floor  broker 
evaluations."  The  objective  measures 


**  Any  such  changes  would  have  to  be  sabnMed 
to  Commission  for  review  pursuant  to  section  19(b) 
of  the  Act  prior  to  implementation. 

■•  Sea,  «*..  letter  fron  Dongka  Scasff,  Director. 
Division,  to  {okn  \.  PUaa.  }r,  fmidtaA.  NYSE, 
dated  NovenOiar  lOt  1981  ("NYSE  NowMibar  10. 
1981  letter")  and  letter  from  Richard  Ketchua, 
Director,  Division,  to  Henry  Poole,  General  Counsel 
NYSE  aatad  Aagusi  1,  nss  rNYSB  A^ost  1.  ISSS 
letu*").  Slae  oJsa  Report  by  dw  OivWon  of  MHkM 
Regulation.  United  Stotaa  aacuriliaa  Md  BxdMiVe 
Commiasioo.  The  October  iSB/f  Market  Break  (198^ 
pg.  XVn  rDhrisiaR  ReporT):  Securitias  aMl 
Exchange  Cowiisaiesi  »*•         i  iiMiijiM  Ressrding 
the  Octoberl9B7  Matkal  Brsnk.  BafoM  the  United 
States  Senate  Conunlttae  on  «'«"»^"n.  Hovaii^  and 
Urban  Affalia.  February  3.  ISSS  (Testlmoay  of  Da  vis 
S.  Ruder.  Ckaimwn.  Securitias  and  Exchange 
CoBiBfaaiia):  SacnfWaa  ExdMBBS  Ad  Raleaaa  Na 
22577  (OnlebM  as,  MSB)  as  ra  4a8B&  tCen^Mfam 
ordar  apinwing  propoaad  ml*  dianse  by  the 
Midwest  Stock  Exchange.  Inc  adopting  guidelines 
for  die  mandatoty  poethic  and  reaasipunent  of 


to  be  incorporated  into  the  Rule  103A 
program,  when  confined  with  the 
ratix^  on  the  SPEQ,  should  enable  the 
MPC  to  assess  specialist  perfonnance  in 
a  more  precise  and  comprehensive 
fashion  and  make  it  easier  for  the 
Exchange  to  identify  units  with  poor 
performance.  In  addition,  although  the 
overall  evaluation  process  is  conducted 
quarterly,  the  objective  measures  should 
allow  the  MPC  to  continuously  monitor 
specialist  performance  and  to  initiate 
remedial  action,  such  as  educational 
coimseling.  on  an  ad  hoc  bssis  in 
appropriate  cases.*'' 

The  development  of  standards  of 
minimally  acceptable  performance  is 
also  an  important  step  in  increasing  the 
effectiveness  of  the  NYSE's  evaluation 
program.  As  described  above,  the  NYSB 
has  been  unable  to  initiate  reallocation 
proceedings  under  the  revis«l  SI^ 
that  has  been  in  effect  since  1986 
because  it  did  not  establish  a  numerical 
standard  for  mininmni  levels  of 
acceptable  perfonnance  based  on  the 
scoring  system  in  the  new  S^Q.  The 
establishment  of  minimum  acceptable 
levels  of  performance  for  the  SPEQ  and 
the  new  objective  criteria  will  aid  the 
NYSE  in  identifying  poor  perftHmance 
and  reallocating  stocks  where 
necessary. 

Despite  the  improvements  in  this  area, 
the  Commission  is  still  ctmcemed  about 
the  lack  of  relative  performance 
standards.  The  Commission  prevously 
has  urged  die  NYSE  to  adopt  relative 
performance  measures  so  that 
specialists  ***o  were  regularly  among 
the  lowest  ranked  specialists  would  be 
subject  to  performance  reviews, 
regardless  of  whether  their  performance 
met  a  predetermined  level  of 
unacceptaUe  performance.  As 
discussied  in  the  Division  (A  Market 
Regulation  report,  ITie  October  1987 
Market  fteak.  and  in  the  report  by  the 


securities  from  specialists  and  co-specialists  due  to 
Mibstandard  performance  as  meastired  by  objective 
market  share  data.) 

"  Although  the  Commission  commenda  the 
NYSE's  e&orta  to  incorporate  objective  measures 
into  the  Rule  103A  pilot  the  ComBtsaion 
nonetheless  recommends  that  the  NYSE  incorporate 
objective  market  ™»if<ng  nwaauraa  into  the  program. 
The  Commission  believea  that  minimally  acceptable 
levels  of  market  making  activity,  such  as  depth, 
continuity,  end  stabilization  rates  refiecting  the 
characteristics  of  each  security  can  be  established. 
See  NYSE  August  1. 1986  letter.  The  Commission 
notes  that  similar  individualixed  standards  have 
been  developed  by  the  NY%  for  surveillance 
purposes.  During  the  new  103A  pilot  period,  the 
Exdiange  ahould  examine  how  to  devise  market 
making  obtacthre  standards  far  inclualon  into  the 
program.  The  Conueissicn  also  believea  that  the 
Exchange  ahould  incorporate  ITS  turnaround  and 
trade-through  criteria  into  its  specialist  performance 
standards  because  of  the  Importance  performance 
as  relating  to  ITS  has  to  intermarket  eccess. 


Presidential  Task  Force.**  specialist 
performance  during  the  October  1987 
Market  Break  varied  widely.  This 
disparify  underscores  the  need  fbr  the 
adoption  of  relative  standards  of 
performance.  We  re-emphasize  that  the 
NYSE  should  give  specific  attention  to 
developing  relative  standards  for  their 
new  evaluation  program. 

Another  important  modification 
concerns  the  Supplemental 
Questionnaire.  The  Commission  views 
^  elimination  of  the  Supplemental 
Questionnaire  as  a  crucial  refinement  to 
the  Rule  103A  pilot.  In  particular,  the 
Commission  believes  that  the 
Supplemental  Questionnaire,  which  is 
designed  to  identify  appropriate  stodu 
to  reallocate  following  a  specified 
period  of  substandard  performance  on 
the  SPEQ,  can  unnecessarily  inotract  a 
Rule  103A  proceeding.**  Under  the  new 
rules,  the  MPC  can  use  objective  data 
and  responses  on  the  STCQ  to  determine 
which  stocks  are  appropriate  to 
reallocate.  With  tiie  eUmination  of  the 
Supplemental  Questionnaire,  the  MPC 
can  commence  reallocation  proceedings 
expeditiously  without  encoimtering  any 
unnecessary  delays. 

Significant  modifications  also  have 
bem  made  in  the  performance 
improvement  action  process.  Among 
other  things,  the  MPC  will  estabhsh 
performance  improvement  goals  tailored 
to  specific  areas  of  weakness  for  each 
unit  subject  to  a  performance 
improvement  action.  The  Commission 
believes  Aat  the  MPC  will  be  in  the  best 
position  to  establish  such  goals 
inasmuch  as  it  reviews  performance 
data  for  all  specialist  units  and  will  be 
able  to  formiilate  appropriate  goals  for 
each  tmit  based  upon  its  perception  of 
outstanding  specialist  performance. 
Further,  the  &cchange  will  allow 
specialist  imits  involved  in  performance 
improvement  actions  to  participate  in 
the  process  by  allowing  diem  to 
establish  strategies,  with  the  assistance 
of  their  monitoring  teams,  if  needed,  to 
meet  their  assigned  performance  goals. 
The  MPC  will,  however,  retain  final 
authorify  in  approving  or  modifying  the 
proposed  strategies  of  each  unit. 

The  Ccmimission  also  believes  that  the 
proposal  adequately  provides  due 
process  protection  to  specialists  subject 
to  a  perfonnance  improvement  action 


**  See  DivlsiOD  Report  at  4-28  and  4-29.  and 
Report  of  the  Presidential  Taak  Force  on  Market 
Mechanisms.  January  1968.  at  49-50  and  Study  VL 

**  The  Commission  has  on  prior  occasions 
recommended  the  eliminatioD  of  the  Supptemental 
Questionnaire  beta  the  RnU  lOSA  pilot  program. 
5ae  NYSE  Novembar  la  1961  latter.  See  o/so 
Securities  Exchange  Act  Releaae  Na  19684  (April  B. 
1963).46FR161SS. 
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and/or  reallocation.  As  noted  above,  a 
written  record  of  all  proceedings  will  be 
maintained.  Moreover,  units  SD^ject  to 
the  initiation  of  a  reallocation 
proceeding  will  be  given  an  opportunity 
to  appear  before  the  MPC  to  present 
their  case,'°  and  any  decision  by  the 
MPC  to  reallocate  a  unit's  stocks  would 
be  appealable  to  the  NYSE's  Board  of 
Directors.'  ^  Finally,  MPC  members,  and 
members  of  the  monitoring  team 
assigned  to  a  unit  are  prohibited  from 
applying  for  a  unit's  stock(s]  reallocated 
under  the  Rule.  These  procedures  should 
adequately  safeguard  the  rights  of 
specialists  subject  to  an  action  for 
substandard  performance  under  Rule 
103A. 

Finally,  because  results  from  the 
evaluation  process  will  continue  to  be 
used  as  a  basis  for  granting  new- 
allocations,  the  Commission  believes 
that  the  revised  Rule  will  be  helpful  to 
specialists  by  providing  them  with 
concrete  guidelines  to  continuously 
measure  and  assess  their  own 
performance  to  determine  whether  diey 
should  take  action  to  improve  their 
performance.'*  i 

V.  CoDchision  ' 

The  Commission,  in  approving  the 
proposed  rule  change,  recognizes  the 
increasingly  significant  role  played  by 
the  NYSE  specialist  in  providing 
stability,  liquidity,  and  order  to 
exchange  markets,  particularly  in  light 
of  the  recent  volatility  encountered  by 
the  securities  maikets  following  the 
events  of  the  October  Market  Break. 
Accordingly,  a  primary  concern  of  the 
Commission  in  assessing  the  proposed 
rule  change  has  been  to  ensure  that  the 
revised  nde  serve  as  a  meaningful  and 
effective  vehicle  to  encourage  improved 
specialist  performance — both  under 
normal  and  unusual  market  conditions. 
Further,  given  the  events  that  occurred 
during  the  market  break  and  thereafter, 
the  Commission  believes  that  the 
proposed  rule's  objective  measurements 


*'  UaiU  would  also  be  entitled  to  appear  befora 
the  MPC  at  the  initiation  of  a  performance 
improvement  actioa 

*■  We  continue  to  believe.  ••  the  Commission 
previously  has  determined,  that  the  reallocation  of 
securities  for  unsatisfactory  performance  under 
NYSE  rules  would  not  constitute  a  disciplinary 
action  or  prohibition  or  limitation  of  access  to 
services  offered  by  a  self-regulatory  organization 
reviewable  by  the  Comraiaaion  pursuant  to  section 
19(d)(2)  of  the  Act.  See  Securities  Exchange  Act 
Release  Na  15827  (May  15. 1979).  44  FR  29778. 

"  The  Commission  continue*  to  believe  that  the 
key  criteria  for  allocating  stocks  to  speciaUst  unit* 
should  be  specialist  performance  as  evidenced  by 
the  results  of  the  Rule  103A  evaluation  process.  This 
will  not  only  help  ensure  that  stocks  are  allocated  to 
the  top  specialists  who  will  make  the  best  markets, 
but  shooid  also  provide  an  incentive  for  improved 
spedalist  performance. 


of  specialist  performance  should  be 
closely  monitored  to  determine  their 
effectiveness  in  evaluating  specialist 
performsQce  imder  all  market  conditions 
and  to  determine  whether  additional 
measures  are  necessary  to  provide  an 
accurate  and  more  comprehensive 
assessment  of  specialist  performance. 
As  noted  above,  although  the  proposed 
objective  criteria  provides  a  useful 
supplement  to  the  existing  evaluation 
process  utilizing  SPEQ  ratings,  we 
believe  the  NYSE  should  develop 
additional  standards  that  would  more 
directly  measure  specialist  market 
making  performance. 

In  addition,  the  selected  standards  of 
minimally  acceptable  performance  must 
be  monitored  to  determine  whether  the 
thresholds  that  trigger  performance 
improvement  actions  are  adequate.** 
Thus,  the  Commission  has  determined  to 
approve  the  proposed  rule  change  as 
requested  by  the  Exchange  with  the 
stipulation  that  the  Exchange  must 
submit  to  the  Commission,  one  year 
from  the  date  of  approval  of  the 
proposed  rule  change,  a  report 
containing  its  assessment  of  the 
implementation  of  the  revised  Rule,  any 
problems  associated  with  its 
implementation,  any  proposed 
modifications  and  the  reasons 
therefore.** 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereimder  applicable  to 
a  national  securities  exchange,  and  in 
particular,  the  requirements  of  Section  6 
and  the  rules  and  regulations 
thereimder.  The  Commission  believes 
that  the  proposed  rule  change 
significantly  enhances  the  &cchange's 
specialist  evaluation  process  and  that 
the  proposal  is  likely  to  encourage 
improved  specialist  performance 
consistent  with  the  protection  of 
investors  and  the  public  interest 
Moreover,  to  the  extent  a  unit  subject  to 
a  performance  improvement  action  does 


**  As  noted  above,  the  Commission  betleve* 
relative  performance  standard*  couldbe  mors 
meaningfiil  than  absolute  standards.  The  NYSB 
should  give  prompt  attention  to  developing  retalive 
performance  standard*,  that  would,  for  exaoiple, 
lubiect  tho*e  unit*  in  the  bottom  10%  for  two 
consecutive  quarter*  to  a  performance  improvement 
action. 

**  The  report  ahould  contain  data  for  each 
quarter,  on  (1)  the  number  of  specialist*  that  fell 
below  acceptable  level*  of  performance  for  each 
category  (2)  the  number  of  performance 
improvement  action*  commeiiced  (3)  the  number  of 
unit*  Mibjected  to  informal  couneeltng  to  improve 
performance,  and  (4)  a  list  of  atocks  ivallocalad  due 
to  substandard  performance  under  the  Rule  and  the 
particular  unit  involved.  We  would  also  expect  to 
receive  the  same  information  for  the  second  year  of 
the  pilot  prfor  to  its  expiration. 


not  improve,  the  MPC  will  under  the 
new  Rule,  have  the  ability  to  reallocate 
the  stock  to  another  unit  which  will 
benefit  all  market  participants. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  that  the 
above-mentioned  proposed  rule  change 
be,  and  is.  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regtilation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katx, 
Secretary. 

Dated:  May  9, 198& 
[FR  Doc  8&-10e86  Rled  5-13-48: 8:45  am] 
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S«lf-Regulatory  Organizations; 
Propoaed  Ruia  Ctimga  by  Philadelphia 
Stock  ExchaiHia,  Inc.  Ratoting  to 
DanM  of  and  Condltlona  to 


Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  March  25, 1988,  the 
Pliiladelphia  Stock  Exchange,  Inc. 
("Phbc"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  n.  and  in  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Oiganixation's 
Statement  of  die  Tenas  of  Substance  of 
the  Pn^Msed  Rule  Oiange 

The  Exchange  pursuant  to  Rule  19b-4. 
hereby  proposes  the  following  rule 
change:  (Arrows  indicate  additions). 

►Denial  of  and  Conditions  of 
Membership 

Rule  901.  (a).  The  Exchange  may  deny 
membership  to  tmy  registered  broker  or 
dealer  or  person  associated  with  a 
registered  broker  or  dealer  and  deny 
from  becoming  associated  with  a 
member  organization  any  ];>erson  who  is 
subject  to  a  statutory  disqualification,  as 
that  term  is  defined  in  the  Securities 
Exchange  Act  of  1934.  as  amended. 

(b).  The  Exchange  may  deny 
membership  to,  or  condition  the 
membership  of  a  registered  broker  or 
dealer  if  die  broker  or  dealer  (1)  is 
unable  satisfactorily  to  demonstrate  its 
present  capacity  to  adhere  to  applicable 
provisions  of  (i)  Sections  15  and  17  of 
the  Securities  Exchange  Act  of  1934,  as 
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amended,  and  all  rules  and  regulations 
promulgated  thereunder  or  (ii)  Exchange 
rules  relating  to  the  maintenance  of 
books  and  records;  or  (2)  has  previously 
been  found  to  have  violated  and  there  is 
a  reasonable  likelihood  the  broker  or 
dealer  will  again  engage  in  acts  or 
practices  violative  of  (i)  Sections  15  and 
17  of  the  Securities  Exchange  Act  of 
1934,  as  amended,  and  all  rules  and 
regulations  promulgated  thereunder,  or 
(ii)  rules  relating  to  the  maintenance  of 
books  and  records  of  the  Exchange  or 
other  self-regulatory  organizations  of 
which  the  broker  or  dealer  is  or  was  a 
member. 

(c).  The  Exhange  may  deny 
membership  to.  or  condition  the 
membership  of  a  registered  broker  or 
dealer,  and  may  bar  a  person  from 
becoming  a  member  or  associated  with 
a  member,  or  condition  the  membership 
of  a  person  or  association  of  a  person 
with  a  member  organization  if  such 
broker  or  dealer  or  person:  (1)  does  not 
successfully  complete  such  written 
proficiency  examinations  as  required  by 
the  Exchange  to  enable  it  to  examine 
and  verify  the  applicant's  qualifications 
to  function  in  one  or  more  of  the 
capacities  appUed  fon  (2)  does  not  meet 
such  other  standards  of  training, 
experience,  and  competence  as  may  be 
established  by  the  Exchange:  (3)  cannot 
demonstrate  a  capacity  to  adhere  to  all 
applicable  policies,  rules  and 
regulations  of  the  Exchange  or  any  other 
self-regulatory  organization,  the 
Securities  and  Exchange  Commission, 
the  Board  of  Governors  of  the  Federal 
Reserve  System,  the  Commodity  Futures 
Trading  Commission  contract  market 
designated  pursuant  to  Section  5  of  the 
Commodity  Exchange  Act  or  futures 
association  registered  under  Section  17 
of  such  Act;  (4)  has  been  the  subject  of 
findings  of  fact  rendered  by  any  of  the 
above  mentioned  entities  such  that  the 
broker  or  dealer  or  person  has  engaged 
in  acts  or  practices  inconsistent  with 
just  and  equitable  principles  of  trade, 
and  there  is  a  reasonable  likelihood  the 
person  will  do  so  again;  or  (5)(i)  is 
subject  to  any  unsatisfied  liens, 
judgments  or  unsubordinated  creditor 
claims  of  a  material  nature,  which 
remain  outstanding  (ii)  has  been  or  is 
the  successor  to  an  entity  which  has 
been  subject  to  any  bankruptcy 
proceeding,  receivership  or  arrangement 
for  the  benefit  of  creditors  within  the 
past  three  years  (iii)  has  been  and/or 
remains  associated  as  a  general  partner, 
principal,  officer,  director,  stockholder, 
or  ]PHLX  registered  trader  for  a  member 
organization  which  has  been  subject  to 
any  unsatisified  liens,  jud^ents  or 
unsubordinated  creditor  claims  of  a 


material  nature  (iv)  has  engaged  in  a 
pattern  of  failure  to  pay  just  debts  (v) 
would  bring  the  Exchange  into  disrepute 
or  (vi)  for  such  other  cause  the 
Committee  on  Admissions  reasonably 
may  decide. 

(d).  The  Committee  may.  in 
exceptional  cases  and  where  good  cause 
is  shown,  waive  such  proficiency 
examinations  as  are  required  by  the 
Exchange  upon  written  request  of  the 
applicant  and  accept  other  standards  as 
evidence  of  an  applicant's 
qualifications.  Advanced  age,  physical 
infirmity  or  experience  in  fields 
ancillary  to  the  securities  business  will 
not  individually  of  themselves  constitute 
sufficient  groimds  to  waive  a  proficiency 
examination.  •< 

Existing  rules  901  through  904  are  to 
be  renumbered  accordingly  902  through 
905. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statements  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  formally  codify  and 
incorporate  previous  existing  Exchange 
policies  concerning  denial  or  conditions 
for  membership  into  the  rules  and  to 
adopt  new  provisions  to  provide  the 
Exchange  with  flexibiUfy  concerning 
such  matters.  The  proposed  rule  change 
clarifies  the  basis  upon  which  the  PHLX 
may  deny  or  condition  membership  by 
stating  the  Exchange  could  deny  or 
condition  membership  for  the  same 
reasons  that  the  Commission  can  deny 
or  revoke  a  broker/dealer  registration  or 
a  membership  under  the  Act.  In 
addition,  the  proposed  would  allow  Phlx 
to  deny  membership  if  the  applicant  has 
failed  required  membership 
examinations;  if  the  applicant  has  a 
pattern  of  failure  to  pay  just  debts;  if  the 
applicant  cannot  demonstrate  a  capacity 
to  adhere  to  all  applicable  PHLX,  SEC. 
OCC.  and  Federal  Reserve  Board  or 
other  appropriate  poUdes  rules  and 


regulations;  if  the  appUcant  would  bring 
the  Exchange  into  disrepute  or  for  such 
other  cause  as  the  Committee 'on 
Admissions  reasonably  may  decide.  The 
proposed  rule  change  will  enable  the 
PHLX  to  reflect  more  accurately  its 
Exchange  policies  regarding  admission 
of  new  members  and  associated 
persons,  providing  notice  to  potential 
applicants  of  PHLX  criteria  for 
admission  to  membership.  The  proposed 
rule  change  is  largely  a  codification  in  a 
single  rule  of  the  policies  and  various 
criteria  the  Exchange's  Admissions 
Committee  now  employs  in  considering 
new  applicants.  For  example,  the 
Exchange's  Admissions  Committee  may 
waive  proficiency  examinations  for 
applicants  who  have  successfully 
completed  comparable  examinations 
administered  by  an  SRO  or  a 
reapplication  within  two  years  by  a 
former  member  or  participant.  These 
policies  have  functioned  well  in  the  past 
and  should  allow  the  PHLX  to  continue 
to  deny  membership  to  those  individuals 
and  organizations  that  have  not 
demonstrated  the  abilify  to  comply  with 
the  significant  economic  and  regulatory 
responsibilities  attendant  to  Exchange 
membership. 

The  provisions  of  the  proposed  rule 
change  allowing  denial  of  membership  if 
the  applicant  would  bring  the  Exchange 
into  disrepute  or  for  "su\>h  other  cause 
as  the  Committee  on  Admissions 
reasonably  may  decide"  is  new  and  is 
designed  to  cover  important  legal  and 
ethical  reasons  for  denial  not  covered 
by  the  other  provisions  but  which 
should  be  available  to  the  Exchange  in 
its  attempts  to  limit  membership  to 
individuals  and  firms  of  integrity  and 
trustworthiness.  The  overall  objective  of 
these  provisions,  which  the  Exchange 
expects  judiciously  and  carefully  to 
apply,  is  to  assure  that  public 
confidence  in  the  integrity  of  the 
Exchange  and  the  securities  markets  is 
not  impaired.  The  waiver  provision  in 
proposed  paragraph  (d)  is  intended  to 
provide  the  Admissions  Committee 
authority  to  excuse  applicants  from 
taking  proficiency  examinations  when  it 
can  otherwise  be  determined  that  an 
applicant  is  qualified  and  where 
completion  of  the  examination  would 
thus  be  redundant  and  needlessly 
burdensome.  A  waiver  can  only  be 
granted  under  exceptional 
circumstances  where  good  cause  can  be 
demonstrated. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)(5)  of  the  Act  which 
provides  in  pertinent  part,  that  the  rules 
of  the  Exchange  will  promote  just  and 
equitable  principles  of  trade  and  protect 
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investors  and  promote  the  public 
interest  by  aUowiug  only  those 
individual*  and  fiins  tint  have 
deoBonstrated  the  requisite  ability  to 
comply  with  the  significanf  econoimc 
and  regulatory  responsibilities  attendant 
to  Fxriwmgf  membership.  Ttw  propoaed 
rule  change  also  is  consistent  with 
section  6(cK3}  of  the  Act,  tvhich  sets 
forth  bases  \ipen  which  a  national 
securities  exchange  may  deny 
membership  to,  or  condition  the 
membership  of,  a  re^stered  broker  or 
dealer,  or  may  bar  a  natural  person  from 
bee— ling  a  member  or  associated  witii 
a  member,  or  ooncUtion  the  membership 
of  a  natural  person  or  association  of  a 
natural  person  with  a  member  of  the 
Exchange. 

B.  Self-Regulatory  Organizations 
Statement  on  Burden  an  Competition 

For  the  most  part,  the  PHLX  does  not 
believe  that  the  proposed  rule  «^hangy 
will  impose  any  harden  on  competition. 
To  the  extent  the  rule  has  the  effect  of 
restricting  entry  of  firms  as  member 
organizations,  or  the  association  of 
persons  with  member  organizations,  the 
Exchange  believes  that  result  is 
warranted  to  protect  investors  and  the 
public  interest,  and  to  promote  public 
confidence  in  the  inte^ty  of  the 
securities  markets. 

C.  Seif-ReguJaiory  Organization 'g 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from  ■ 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

ni.  Date  of  EffadhrsMSB  of  tha 
Propoaed  Role  Change  mid  Timing  for 
CoBunissMin  Action 

Within  35  days  of  the  date  of 
puUication  of  tiiis  notice  in  the  Federal 
Register  or  witfiin  such  longer  period  (i) 
as  the  Comnrission  may  designate  up  to 
90  days  or  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  fintfing  or  (ii) 
as  to  which  tfie  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or, 

(B)  fantitnte  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to     ' 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissioos 
should  file  six  copies  thereof  with  te 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW„ 


Washinglaib  DC  aoSM.  Co(]iM  of  the 
submissioB,  all  subsequent  mnendments, 
all  written  statement*  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Coomission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  die  Commission 
and  any  person,  other  than  those  that 
may  be  widiheld  from  the  pubHc  in 
accordance  wi^  tfie  provisions  of  S 
U.S.C.  552,  wiH  be  available  for 
inspection  and  copying  in  die 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  wffl  also  be 
available  for  mspection  and  copying  at 
the  principal  office  of  Ae  Pklx  AH 
submissions  should  refer  to  FHe  No.  ^- 
Phlx-88-5  and  should  be  submitted  by 
June  6,  isea 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.Kalx. 
Secretary, 

Dated:  May  9. 1988. 
[FR  Doc.  18-10817  FUed  S-13-«a(  8b«  an| 
BNiJuat 
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N*.  IC-mnt  Fie  No.  tl  VS3131 


AppHcatten;  Connactictit  ymMl  Ufe 
lnsura«e»  Cou;  TIm  Compo— r 
Separate  Account 

Date:  May  8. 1988. 

Agency:  Securities  and  Exchange 
Commission  ("SEC"). 

Action:  Notice  of  application  pursuant 
to  section  8(f)  of  the  Inviestment 
Company  Act  of  1940  ("1940  Act"). 

Applicant:  The  Composer  Separate 
Account  ("Applicant"). 

Relevant  1S10  Act  Sedfoasr 
Deregistration  order  requested  under 
section  8(f)  and  Rule  8f-l  therexmder. 

Sammary  of  Application:  Applicant 
seeks  an  onier  declaring  that  it  has 
ceased  to  be  an  investment  company. 

Filii^  Date:  The  application  was  filed 
on  Mardt  23, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  reqaested 
Older  wiU  be  granted.  Any  interested 
person  may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  request  must  be 
received  by  the  SEC  by  5-.30  pan.,  on 
June  3, 198&  Request  a  hearing  in 
writing,  giving  the  nat\ire  of  your 
interest  and  the  reason  for  your  request. 
Serve  the  Applicant  either  personally  or 
by  mail,  and  also  send  it  to  the 
Secretary  of  the  SEC,  along  with  proof 
of  service  by  affidavit  or,  in  die  case  of 
an  attonny  at  law,  by  certificate. 
Request  notification  of  the  date  of  a 


heaitag  by  writing  to  the  Secretary  of 
the  SBC 

Addresses:  Secretary,  Secnri^s  and 
Exchange  CemoiisaioR,  fiO  5A  Street 
NW.,  WasfaingtOB,  DC  20649; 
Connecticiit  Mutual  Life  fatsnrance 
Company— The  Coapoeer  Separate 
Acoowit  140  Gwden  Street.  Hertferd, 
Connecticut  OSIM. 

For  Further  btformathn  Contact: 
Wendell  M.  Faria,  Staff  Attorney,  at 
(202)  273-9450,  or  Lewis  B.  Reidi. 
Special  Counsel,  at  (202)  272-2061 
(Division  of  btvestment  Management, 
Office  of  hisurance  l¥odaet8  and  Legal 
Compliance). 

Supplementary  Information: 
Following  is  a  summary  of  the 
application;  the  uaaphite  application  is 
available  fbr  a  fee  from  cither  the  SEC* 
Public  Reference  Branch  m  p«fsea,  or 
the  SEC's  connnocial  copier  (800)  23I~ 
3282  (in  Maryland  (301)  7S»-43KXH. 

AppUcanf  ft  Representations 

1.  The  Composer  Sepaiate  Account 
wa*  established  under  Coiuiecticut  law 
as  a  separate  accoont  of  Connecticut 
Mutual  Life  Insurance  Company.  A  Form 
N-8A  Notification  of  Registration  was 
filed  under  section  8(a)  of  the 
Investment  Company  Act  of  1940  oe 
November  6. 1987,  but  no  registration 
statement  was  filed  parsoant  to  section 
8(b)  of  the  Act 

2.  .Applicant  represents  that  it  has 
never  heki  assets,  incarred  liabilities  of 
any  kind,  and  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 

3.  Applicant  farther  reprnents  that  it 
has  never  made  a  public  offering  of  its 
securities,  and  does  not  propose  to  make 
a  public  o&ring  or  engage  in  business 
of  any  kind. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
Jonafhaa  G.  Kats, 
Secretary. 

[FR  Doc.88-10e83  Filed  5-13-88;  8:45  am] 
siujNO  cooc  •ew.st-M 


SMALL  BUSINESS  ADMINISTRATION 

Region  V  Adviaory  Councfl;  Public 
Meeting:  Indiana 

The  U.S.  Small  Business 
Administration,  Region  V  Advisory 
Councfl,  located  in  the  geographical  area 
of  Indianapolis,  faxfiana,  vriU  hold  a 
public  meeting,  at  9:30  a.m.  EST,  on 
Wednesday,  fane  1, 1988,  at  Ae  North 
Meridian  Inn,  1530  North  Meridian, 
Indianapois,  ImHana,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
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Business  Admisistration.  or  others 
present 

For  further  information,  write  or  caD 
Robert  D.  General.  District  Director.  U.S. 
Small  Business  Administration.  Minton- 
Capehart  Building.  Room  678, 575  North 
Pennsylvania  Street  Indianapolis, 
Indiana  48204-1584,  (317)  209-7275. 
IaaaM.Nowak. 

Director,  Office  of  Advisory  Councils. 
May  11,  igsa 

[FR  Doc.  88-10030  Filed  6-13-88;  8:45  am] 
saxstQ  cooE  seas-ovii 


Region  If  Adviaory  CouncH  Meeting; 
PuMte  Meeting;  New  Jersey 

■The  U.S.  Small  Businesis 
Administration,  Region  II  Advisory 
Council,  located  in  the  geographical  area 
of  Newark,  New  Jersey,  will  hold  a 
public  meeting,  at  8:30  a.m.,  on  Friday, 
June  3, 1988,  at  the  Headquarters  of 
Bellcore,  Bell  Communications 
Research,  290  West  Mount  IHeasant 
Avenue,  Livingston.  New  Jersey  to 
discuss  such  matters  as  may  be 
presented  by  members,  and  the  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present 

For  further  information  write  or  call 
Stanley  R  Salt  District  Director  U.S. 
Small  Business  Administration.  80  P»k 
Place.  Newaric.  New  Jersey.  07102. 
(201)e45-358a 
Jaaa  M.  Nowak, 

Director,  Office  of  Advisory  Councils, 
May  11, 1968. 

[FR  Doc  88-10031  FUed  S-13-8«  %M  am] 
SaXMMCOOK  I 


Ragion  IV  Adviaory  CouncM;  Pubic 
Mealing;  North  Carolina 

The  U.S.  &nall  Business 
Administration.  Region  IV  Advisory 
Council,  located  in  the  geographical  area 
of  Charlotte.  North  Carolina,  will  hold  a 
public  meethig.  at  10:30  a.m^  on 
Tuesday,  May  24. 1988,  at  the  Chariotte 
Chamber  of  Commerce,  129  West  Trade 
Street  Charlotte,  North  Carolina  28202. 
to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present 

For  further  hiformation.  write  or  call 
Gary  A.  Keel  District  Director,  U.S. 
Small  Business  Administration,  Room 
222,  South  Church  Street  Suite  30a 


Chariotte.  North  Carolina  28202,  (704) 

371-6561. 

)«an  M.  Nowak. 

Director,  Office  of  Advisory  Councils 

May  11, 1068. 

[FR  Doc  86-10667  Filed  5-13-88: 8:45  am] 

Ragton  VI  Adviaory  Cound;  PuMte 
Meeting;  Texas 

The  U.S.  Small  Bushiess 
Administration,  Region  VI  Advisory 
Council,  located  in  the  geographical  area 
of  Houston.  Texas,  will  hold  a  public 
meeting,  at  12:00  noon,  on  Wednesday, 
June  8, 1088,  in  the  conference  room  of 
the  SBA  Houston  District  Office,  located 
at  2525  Murworth,  Suite,  112,  Houston, 
Texas  77054,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present 

For  further  information,  write  or  call 
Rodney  Martin,  District  Director.  U.S. 
Small  Business  Administration,  2525 
Murworth,  Suite  112,  Houston,  Texas 
77054,  (713)  660^1409. 
lean  M.  Nowaii, 

Director.  Office  of  Advisory  CouncUs 
May  11, 1968. 

[FR  Doc.  88-10032  FUed  S-13-88;  8:45  am] 
siuMo  oooe  saw-oi-« 


Raglon  X  Adviaory  Counci;  PubHc 
Mwong;  waanaigion 

The  U.S.  Small  Business 
Administration,  Region  X  Advisory 
Council,  located  hi  the  geographical  area 
of  Spokane.  Washington,  will  hold  a 
public  meeting,  at  9:30  a  jn..  on 
Thursday,  May  19. 1988,  hi  Room  485 
U.S.  Courthouse  Building.  West  920 
Riverside  Avenue,  Spokane, 
Washington,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Adndnistration, 
or  others  present 

For  further  information,  write  or  call 
Robert  D.  Wiebe,  Acting  District 
Director.  U.S.  Small  Business 
Administration,  Room  651,  U.S. 
Courthouse  Building,  P.O.  Box  2167, 
Spokane  Washington  992ia  (509)  456- 
3781. 

Ken  M.  Nowak, 

Director.  Off  ice  of  Advisory  Councils. 
May  11, 1968. 

[FR  Doc  10668  Filed  5-13-68;  8:45  am] 
■tuaw  COM  ssas-ot-M 


[Ueana*  Na  OS/06-0209] 

Raffenaperger  Hughea  Venture  Corp4 
laauanoe  of  a  Smal  Bualnsss 
investment  Company  Uosnss 

On  February  3, 1968.  a  notice  was 
published  in  the  Fadeial  Regbtar  (Vol. 
53,  No.  22)  stating  that  an  application 
has  been  filed  by  Raffensperger  Hughes 
Venture  Corp..  with  the  Small  Business 
Adndnistration  (SBA)  pursuant  to 
i  107.102  of  the  Regulations  governing 
small  btisiness  investment  companies 
(13  CFR  107.102  (1988))  tor  a  license  as  a 
small  business  investment  company. 

Interested  parties  were  given  until 
close  of  business  March  4, 1988,  to 
submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that  pursuant 
to  section  301(c)  of  the  Small  Bushiess 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  05/05-0209  on  May  5, 
1988,  to  Raffensperger  Hughes  Venture 
Corp.  to  operate  as  a  small  business 
investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  50.011,  Small  Business 
Investment  Companies) 
Robert  G.UnabaRy, 

Deputy  Associate  Administrator  for 
Investment 

Dated:  May  la  196a 

[FR  Doc.  88-10666  Piled  5-13-88;  8:45  am] 

I  cooc  S02C-eV4l 


DEPARTMENT  OF  TRANSPORTATION 
Appieattons  for  Certiflcatea  Of  PuMte 


Foreign  Air  Carrier  Pennlla  FMed  Under 
Supbart  O  during  the  Weeic  Ended 
May  6, 1968 

The  following  appUcations  for 
certifications  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  etseg.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  appUcation.  Following 
the  answer  period  DOT  may  process  the 
application  by  enpedited  procedures. 
Such  procedures  may  consist  of  the 
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adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
fiBal  order  without  further  proceedings. 

Docket  No.  45B11 


Date  Filed:  May  3, 1986. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  31, 198&  | 

Description:  Application  of  United 
Parcel  Service  Co.  pursuant  to  section 
401(dHl)  of  the  Act  and  Subpart  Q  of  the 
Regulations  requests  a  certificate  of 
public  convenience  and  necessity  to 
engage  in  scheduled  foreign  air 
transportation  of  cargo,  property  and 
mail. 

Docket  No.  45617 

Date  Filed:  May  8. 1968. 

Due  DiOe  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scape:  Jane  3, 1986. 

Description:  AppHcations  of  Trans 
Continental  Airiines,  Inc.  pursuant  to 
section  4m(d)t3)  of  the  Act  and  Subpart 
Q  of  the  Regulations  requests  a 
certificate  of  p«blic  convenience  and 
necessity  for  foreign  all-cargo  diarter  air 
transportation  be  amended  to  authorize 
foreign  charter  air  transportation  of 
property  and  mail  between  any  point  in 
any  State  of  the  United  States  or  the 
District  of  Columbia,  or  any  tenitory  or 
possessMB  of  the  United  States,  on  the 
one  hand,  and  any  point  outside  thereof, 
on  the  other  hand. 

Docket  Na  45340  I 

Date  Filed:  May  4, 1988. 

Due  Date  for  Answers,  Confonniitg 
Applications,  or  Motions  to  Modify 
Scope:  June  1, 1988. 

Description:  Amendment  Na.  1  to  the 
Application  of  Traslados,  S.A.  far  a 
foreign  air  carrier  permit,  so  as  to  limit 
its  request  fer  authority  to  engage  in  the 
following  services:  Nonscfaeduled  and 
charter  foreign  air  trao^iortatian  of 
property  and  omuI  between  a  pomt  or 
points  in  Guatemala,  intermediate 
points  San  Salvador,  El  Salvador,  Belize 
City,  Belize,  and  San  Pedro  Sola. 
Honduras,  and  intermetfiate  and  co- 
terminal  points  Kfiami,  Ft.  Laoderdale, 
and  Tampa.  Florida.  New  Orleans, 
Louisana.  and  Houston  and  BrowRsvUle. 
Texas. 

Phyllis  T.Kaylar, 

Chief,  Documentary  Service  Division. 
[FR  Doc  88-10650  Filed  5-13-88;  8:45  am) 
I  cooc  4tia-«l-M 


DEPARmENT  OF  THE  TREASURY 
Office  of  ttw  Secrotary 
[Dept  Cir^  PubNc  Debt  Series  Na  13-Ml 
TfMMjry  Bonds  of  2018 
Washington.  May  5, 1988. 

1.  Invitation  for  Teodars 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
TiUe  31.  United  States  Cod*,  invites 
tenders  for  approxinutely  $8^500,0004)00 
of  United  States  securities,  designated 
Treasury  Bonds  of  2016  (CUSIP  No. 
921810  EA  2).  hereafter  referred  to  as 
Bonds.  The  Bonds  will  be  sold  at 
auction,  with  btddiog  on  die  basis  of 
yield.  Payment  will  be  required  at  the 
price  equivalent  of  the  yield  of  each 
accepted  bid.  The  interest  rate  on  the 
Bonds  and  the  price  equivalent  of  each 
accepted  bid  will  be  determined  in  the 
manner  described  below.  Additional 
amounts  of  the  Bonds  may  be  issued  to 
Government  acconnts  and  Federal 
Reserve  Baidcs  for  their  own  accotmt  in 
exchange  for  maturing  Treasury 
securities.  Additional  amounts  of  the 
Bonds  may  also  be  issued  at  the  average 
price  to  Federal  Reserve  Banks,  as 
agenta  for  foreign  and  international 
monetary  authorities. 

2.  DesoiptioB  of  Securities 

2.1.  The  Bonda  wilt  be  dated  May  15, 
1988,  and  issued  Magr  18. 198a  I^ymeat 
for  the  Bonds  will  be  based  on  the  price 
equivalent  to  the  bid  yield  determined  in 
accordance  with  this  circular,  plus 
accmed  mterest  from  May  15, 1968.  to 
May  IS,  1988.  Interest  on  the  Bonds  is 
payable  on  a  semiaranial  basis  on 
Novenber  15, 1968,  and  eadi 
subsequsBt  0  mootbe  on  May  15  and 
November  15  through  the  date  that  the 
principal  beoones  payable.  They  will 
mature  May  15. 2016.  and  will  not  be 
subject  to  call  for  redenption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  dne  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Bonds  are  subiect  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Bonds  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Bonds  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  Tliey  will  not  be  acceptable  in 
payment  of  Federal  taxes. 


2.4.  The  Bonds  will  be  issued  only  in 
book-entry  form,  and  in  denominationa 
of  $1,(X)0,  $5,000,  $1QJ)00,  $100,000,  and 
$1,000,000,  and  in  multiples  of  those 
amounts.  They  will  not  be  issued  in 
registered  dednitive  or  in  bearer  form. 

2.5.  A  Bond  may  be  held  in  its  fully 
constitoted  form  or  it  may  be  divided 
into  its  separate  Principal  and  Interest 
Components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  fiscal  agents  of 
the  United  States.  The  provisions 
specifically  applicable  to  the  separation, 
maintenance,  transfer,  and 
recoostitution  of  Principal  and  Interest 
Components  are  set  ford)  in  Section  6  oi 
this  circular.  Subsections  2.1.  through 
2.4.  of  this  section  ate  descriptive  of 
Bonds  in  their  ftilly  consfitnted  form;  the 
description  of  the  separate  Principal  and 
Interest  components  is  set  forth  in 
Section  6  of  this  circular. 

2.6.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities.  Le.,  Department  of  the 
Treasury  Circular  Na  300.  current 
revision  (31  CFR  Part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  BiQs.  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  51  FR  16280,  af  509.  (May  16, 1986). 
apply  to  the  Bonds  offered  in  this 
circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington.  DC  26299-1500,  prior  to 
IKX)  pjn..  Eastern  Daylight  Saving  time. 
ThiuiMiay,  May  12. 1068.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  poatmarked  no  later 
than  Wednesday,  May  11, 1968,  and 
received  no  later  than  Monday.  May  16i. 
198& 

3.2.  The  par  amount  of  Bonds  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000.  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g.. 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "mmcompetitive"  on  the  tender 
form  in  lien  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 


agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  w^ch  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
mmished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  fiom 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
poUtical  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  menibership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  ftom  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Bonds  applied  for,  or  by  a 
guarantee  fiom  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  jrields  to  the  extent  required  to 
attain  die  amount  offered.  Tenders  at 
the  highest  accv>pted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  l/S  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
92.500. 

That  stated  rate  of  interest  will  be 
paid  on  all  of  the  Bonds.  Based  on  such 
interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
p^y  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
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the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  fiom  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over  - 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  aU  tenders  in  whole  or  in 
part  to  allot  more  or  less  than  the 
amount  of  Bonds  specified  in  Section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Bonds  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt  wherever  the  tender  was 
submitted.  Settiement  must  include 
accrued  interest  bom  May  15, 1988,  to 
May  16, 1988.  The  amount  of  accrued 
interest  will  be  determined  after  the 
auction,  and  investors  will  be  notified  of 
the  amount.  Settlement  on  Bonds  alloted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  3.5. 
must  be  made  or  completed  on  or  before 
Monday  May  16, 196a  Payment  in  full 
must  accompany  tenders  submitted  by 
all  other  investors.  Payment  must  be  in 
cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  fi*om  institutional  investors  no 
later  than  Thursday.  May  12, 1988.  In 
addition.  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Bonds  allotted  for  their  own 
accounts  and  for  accounts  of  customers 


by  credit  to  their  Treasury  Tax  and  Loan 
Note  Accounts  on  or  before  Monday, 
May  18, 1988.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  of  the  Bonds  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Bonds  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Bonds 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  Bond  '^eing 
purchased.  In  any  such  case,  the  tender 
form  used  to  place  the  Bonds  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

a  Separability  of  Principal  and  Interest 

ai.  Under  the  Treasury's  STRIPS 
Program  (Separate  Trading  of  Registered 
Interest  and  Principal  of  Securities),  a 
Bond  may  be  divided  into  its  separate 
components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  Fiscal  Agents 
of  the  United  States.  The  separate 
STRIPS  components  are:  Each  future 
semiannual  interest  payment  (referred 
to  as  an  Interest  Component]  and  the 
principal  payment  (referred  to  as  the 
Principal  Component).  Each  Interest 
Component  and  the  Principal 
Component  shall  have  an  identifying 
designation  and  CUSIP  number,  which 
are  set  forth  in  Attachment  A  to  this 
circular. 

6.2.  Attachment  A  also  provides  the 
payable  dates  for  the  separate 
components.  In  the  event  any  payment 
date  is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

6.3.  For  a  Bond  to  be  separated  into 
the  components  described  in  Section 
6.1.,  the  par  amount  of  the  Bond  must  be 
in  an  amount  which,  based  on  the  stated 
interest  rate  of  the  Bond,  will  produce  a 
semi-annual  interest  payment  of  $1,000 
or  a  multiple  of  $1,000.  Attachment  B  to 
this  circular  provides  the  minimum  par 
amounts  required  to  separate  a  security 
at  various  interest  rates,  as  well  as  the 


interest  payments  corresponding  to 


7.  General  Provisions 


Interest  Components— Continued 
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interest  payments  corresponding  to 
those  minimum  par  amounts.  Par     j 
amounts  greater  than  the  minimum 
amount  must  be  in  multiple  of  that 
amount.  The  minimum  par  amount  for 
this  offering  will  be  provided  in  the 
pubUc  announcement  of  the  amount  and 
yield  range  of  accepted  bids. 

6.4.  A  Bond  maybe  separated  into  its 
components  at  any  time  from  the  issue 
date  until  maturity.  A  request  for 
separation  must  be  made  to  the  Federal 
Reserve  Bank  maintaining  the  account 
for  the  Bonds.  Once  a  Bond  has  been 
separated  into  its  components,  the 
components  may  be  maintained  and 
transferred  in  multiples  of  $1,000. 

6.5.  Interest  Components  and  Principal 
Components  in  multiples  of  $1,000  will 
be  acceptable  to  secure  deposits  of 
Federal  piiblic  monies.  They  will  not  be 
acceptable  in  payment  of  Federal  taxes. 

6.6.  Interest  and  Principal  Components 
of  separated  securities  may  be 
reconstituted,  i.e.,  restored  to  their  fully 
constituted  form,  on  the  book-entry 
records  of  the  Federal  Reserve  Banks.  A 
Principal  Component  and  all  related 
unmatured  Interest  Components,  in  the 
appropriate  minimum  or  multiple 
amounts  previously  announced,  must  be 
submitted  together  for  reconstitution. 

6.7.  Detached  physical  interest 
coupons,  coupons  held  under  the  CUBES 
Program,  or  cash  payments  may  not  be 
subwitituted  for  missing  Interest  or   j 
Principal  Components.  Any 
reconstitution  request  which  does  not 
comprise  all  of  the  necessary  STRIPS 
components  in  the  appropriate  amounts 
will  not  be  accepted. 

6.8.  The  book-entry  transfer  of  each 
Interest  Component  and  Principal 
Component  included  in  a  reconstitution 
transaction  will  be  subject  to  the  fee 
schedule  generally  applicable  to 
transfers  on  book-entry  Treasury 
securities. 

6.9.  Unless  otherwise  provided  in.  this 
offering  circular,  the  Department  of  the 
Treasury's  general  regulations  governing 
United  States  securities  apply  to  the 
Bonds  separated  into  their  components. 


7.  Gananl  Pioviaioiis 

7.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Bonds. 

7.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circidar  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Bonds.  Public 
announcement  of  sudi  changes  will  be 
promptly  provided. 

7.3.  The  Bonds  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  whether  held  in  the  fully 
constituted  form  or  as  separate  Interest 
and  Principal  Components,  and, 
therefore,  the  faith  of  the  United  States 
Government  is  pledged  to  pay,  in  legal 
tender,  principal  and  interest  on  the 
Bonds. 

7.4.  Attachments  A  and  B  are 
incorporated  as  part  of  this  circular. 
G«rald  Mmphy, 

Fiscal  Assistant  Secretary. 

Attachment  A— CUSIP  Numbers  and 
Designatioiu  for  die  Principal 
CompoDents  and  Intofast  CompoiMnts 
(tf  Treasury  Bonds  of  May  15, 201B, 
CUSIP  No.  912810  EA  2 

The  Principal  Component  is 
designated  (Interest  Rate)  Treasury 
Principal  (TPRN)  2018  due  May  15,  2018, 
CUSIP  No.  912803  AN  3. 

Interest  Components 
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Poiigngtion 

aiSV>Na 
912833 

Treasuiy  intarast  (TINT)  duK 

Now.  15.  19eS 

EM  8 

May  15, 1989 

ENe 

Nov.  15,  1969 

EP  1 

May  15.  1990 

EQ9 

Nov.  15.1990 

ER  7 

May  15.  1991 

ESS 

Nov.  15.  1991 , 
May  15, 1992. 
Nov.  15,  1992. 
May  15.  1993... 
Nov.  15. 1993. 
May  15.  1994.. 
Nov.  15.  1994. 
May  15, 1995 — 

Nov.  15.  1995 

May  15. 1996 

Nov.  15,  1996 
May  15.  1997. 
Nov.  15,  1997 
May  15. 1996 
Nov.  15.  1996 
May  15.  1999 
Nov.  15.  1999 
May  15.  2000 
Nov.  15,2000 


May  15,  2001 

Nov.  15,  2001 .. 
May  IS.  2002 — 
Nov.  15.2002. 


May  15.  2003... 

Nov.  15,2003.. 
May  15.  2004._ 
Nov.  15.2004.. 
May  15,  2005.. 
Nov.  15.  2005.. 
May  15. 2006.. 
Nov.  15.2006.. 
May  15.  2007.. 
Nov.  IS,  2007.. 
May  IS.  2006.. 
Nov.  15.  2006. 
May  15. 2009.. 
Nov.  15,2006. 
May  15.  2010 — 
Nov.  15.  2010... 
May15.  2011- 
Nov.  15.2011- 
May  15,  2012.. 
Nov.  15.2012.. 
May  15.  2013. 
Nov.  15.  2013 
May  15.  2014. 
Nov.  15.  2014™ 
May  15.  2015.„ 
Nov.  15,2015... 
May  15.  2016.... 
Nov.  15.  2016  « 
May  15.  2017.... 
Nov.  15,2017... 
May  15.  2016.... 


aJS»>Na 
912833 


ET3 

EUO 

EV8 

EW6 

EX4 

EY2 

EZ9 

FAS 

FB  1 

FC9 

For 

FES 

FF2 

FQO 

FH  6 

FJ4 

FK  1 

FL9 

FM7 

FN  S 

FPO 

FQ8 

FR6 

FS4 

FT2 

FU  9 

FV7 

F\M  S 

FX3 

FY  1 

FZ8 

QA2 

GBO 

GC8 

006 

QE4 

OF  1 

JUS 

JV3 

JW1 

JX9 

JY7 

JZ4 

KA7 

KB  S 

KC3 

KO  1 

KE9 

KF6 

KH  2 

KKS 

KM  1 

KP4 

KR  0 
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WIIIIMOH  FACE   ANOUNTS  VHXCH  ME  WLTIPLES  Or  $1000  REOUIREO   III  OmR  TO  PRODUCE   im«EST  PATNENTS  THAT  ARE  MULTIPLES  OP  ttOOO. 


KIHIPIHI 
(t) 


NINtNIIM 

(1) 


iiiTr«rr»T 

^ATN»HT 

(t) 


i:«HirfiN 
It) 


NtNtNliN 
KArr 
(t) 


mrrRrnT 
fkymMT 
(I) 


RHUPIM 
(t> 


NIMtWIN 
PACK 

(i) 


INTEREST 
PAVNKar 
(t) 


5.000 

».1»» 

5.250 

5.375 

5.500 

5.625 

5.750 

5.875 

6.000 

6.125 

6.250 

6.375 

6.500 

6. 625 

6.750 

6.875 

7.000 

7.125 

7.250 

7. 375 

7.500 

7.6?5 

7.7SO 

7.875 

8.000 

8.125 

8.250 

8.375 

8.500 

8.625 

8.750 

8.875 

9.000 

9.125 

9.250 

9.375 

9.500 

9.625 

9.750 

9.875 

10.000 


10000.00 

1600000.00 
800000.00 

1600000.00 
« 00000. 00 
320000.00 
800000.00 

1600000.00 
100000.00 

1600000.00 
32000.00 

1600000.00 
400000.00 

1600000.00 
800000.00 
320000.00 
200000.00 

1600000.00 
800000.00 

1600000.00 
80000.00 

lAooonn.oo 
Rnnnno.itfl 

1600000.00 
25000.00 

320000.00 

800000.00 
1600000.00 

400000.00 
1600000.00 

160000.00 
1600000.00 

200000.00 
1600000.00 

800000.00 
64000.00 

400000.00 
1600000.00 

800000.00 

1600000.00 

20000.00 


1000.00 
41000.00 
21000.00 
43000.00 
11000.00 

9000.00 
23000.00 
47000.00 

3000.00 
49000.00 

1000.00 
51000.00 
13000.00 
53000.00 
27000.00 
11000.00 

7000.00 
57000.00 
29000.00 
59000.00 

3000.00 
61000. nn 
11000. no 

63000.00 
1000.00 

13000.00 
33000.00 

67000.00 
17000.00 
69000.00 

7000.00 
71000.00 

9000.00 
73000.00 
37000.00 

3000.00 
19000.00 
77000.00 
39000.00 
79000.00 

1000.00 


10.125 

10.250 

10.375 

10.500 

10.625 

10.750 

10.875 

11.000 

11.125 

11.250 

11.375 

11.500 

11.625 

11.750 

11.875 

12.000 

12.125 

12.250 

12.375 

12.500 

12.625 

1?.750 

1?.R7'. 

IJ.OOO 

13.125 

13.250 

13.375 

13.500 

13.625 

13.750 

13.875 

14.000 

14.125 

14.250 

HI.375 

14.500 

14.625 

14.750 

14.875 

15.000 

IS. 125 


1600000.00 
800000.00 

1600000.00 
400000.00 
320000.00 
800000.00 

1600000.00 
200000.00 

1600000.00 
160000.00 

1600000.00 
400000.00 

1600000.00 
800000.00 

320000.00 

50000.00 

1600000.00 

800000.00 

1600000.00 

16000.00 

1600000.00 

Ronooo.nn 

1600000.00 
^'OUOOO.OO 

320000.00 

800000.00 
1600000.00 

400000.00 
1600000.00 

160000.00 
1600000.00 

100000.00 
1600000.00 

800000.00 

320000.00 

400000.00 
1600000.00 

800000.00 

1600000.00 

40000.00 

1600000.00 
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81000.00 
41000.00 
83000.00 
21000.00 
17000.00 
43000.00 
87000.00 
11000.00 
89000.00 

9000.00 
91000.00 
23000.00 
93000.00 
47000.00 
19000.00 

3000.00 
97000.00 
49000.00 
99000.00 

1000.00 

101000.00 

MOOD.  00 

in  tooo.no 
tjnou.oo 

21000.00 

53000.00 

107000.00 

27000.00 

109000.00 

11000.00 

111000.00 

7000.00 

113000.00 

57000.00 
23000.00 
29000.00 

117000.00 
59000.00 

119000.00 
3000.00 

121000.00 


15.250 

15.375 

15.500 

15.625 

15.750 

15.875 

16.000 

16.125 

16.250 

16.375 

16.500 

16.625 

16.750 

16.875 

17.000 

17.125 

17.250 

17.375 

17.500 

17.625 

17.750 

17.875 

18.000 

I8.t2'i 

18.250 

18.375 

18.500 

18.625 

18.750 

18.875 

19.000 

19.125 

19.250 

19.375 

19.500 

19.625 

19.750 

19.875 

20.000 

20.125 

20.250 


800000.00 
1600000.00 

400000.00 
64000.00 

800000.00 

1600000.00 

25000.00 

1600000.00 

160000.00 
1600000.00 

400000.00 
1600000.00 

800000.00 

320000.00 

200000.00 
1600000.00 

800000.00 

1600000.00 

80000.00 

1600000.00 

800000.00 
1600000.00 

100000.00 

370000.00 

800000.00 
1600000.00 

400000.00 

1600000.00 

32000.00 

1600000.00 

200000.00 
1600000.00 

800000.00 

320000.00 

400000.00 
1600000.00 

800000.00 

1600000.00 

10000.00 

1600000.00 

800000.00 


61000.00 

123000.00 
31000.00 

5000.00 
63000.00 

127000.00 
2000.00 

129000.00 
13000.00 

131000.00 
33000.00 

133000.00 
67000.00 
27000.00 
17000.00 

137000.00 
69000.00 

139000.00 
7000.00 

141000.00 
71000.00 

14)000.00 

9000.00 

79000.00 

73000.00 

147000.00 
37000.00 

149000.00 
3000.00 

151000.00 
19000.00 

153000.00 
77000.00 
31000.00 
39000.00 

157000.00 
79000.00 

159000.00 
1000.00 

161000.00 

81000.00 
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[Dapt  Clr^  PiMe  DaM  SwfM  Na  12-Ml 

TrvMury  NdM  Of  May  IS,  19M;  8«rtM 
B-19M 

Washington.  May  5. 1988. 
L  Invitatioa  for  Tandan 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31.  United  States  Code,  invites 
tenders  for  approximately  $8,750,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  May  15, 1998.  Series 
B-1998  (CUSIP  No.  912827  WE  8). 
hereafter  referred  to  as  Notes.  The 
Notes  wiU  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
wiU  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in^the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Government  accounts 
and  Federal  Reserve  Banks  for  their 
own  account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Notes  may  also  be  issued  at  the 
average  price  to  Federal  Reserve  Banks, 
as  agents  for  foreign  and  international 
monetary  authorities. 

2.  DesoriptioD  of  Securities 

2.1.  The  Notes  will  be  dated  May  15, 
1988.  and  issued  May  16, 1988.  Payment 
for  the  Notes  will  be  based  on  the  price 
equivalent  to  the  bid  yield  determined  in 
accordance  with  this  circular,  plus 
accrued  interest  from  May  15, 1988,  to 
May  16. 1988.  Interest  on  the  Notes  is 
payable  on  a  semiannual  basis  on 
November  15, 1988.  and  each 
subsequent  6  months  on  May  15  and 
November  15  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  May  15, 1998,  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday.  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (%vithout  additional  interest) 
on  the  next  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
US.C.  3124. 

2.3.  The  Notes  will  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  denominations  of 
$1,000,  $5,000,  $10,000.  $100,000,  and 


$1,000,000,  and  in  multiiries  of  dioaa 
amounts.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  A  Note  may  be  held  in  its  fully 
constituted  form  or  it  may  be  divided 
into  its  separate  Prindpcd  and  Interest 
Components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  fiscal  agents  of 
the  United  States.  The  provisions 
specifically  applicable  to  the  separation, 
maintenance,  transfer,  and 
reconstitution  of  Principal  and  Interest 
Components  are  set  forth  in  Section  6  of 
this  circular.  Subsections  2.1.  through 
2.4.  of  this  section  are  descriptive  of 
Notes  in  their  fully  constituted  form;  the 
description  of  the  separate  Principal  and 
Interest  components  is  set  forth  in 
Section  6  of  this  circular. 

2.6.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  Part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  51  FR 18280,  et  seq.  (May  16, 1986), 
apply  to  the  Notes  offered  in  this 
circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt 
Washington,  DC  20239-1500.  prior  to 
1:00  p.m..  Eastern  Daylight  Saving  time, 
Wednesday,  May  11, 196& 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Tuesday,  May 
10, 1988,  and  received  no  later  than 
Monday,  May  16, 1988. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  Heu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 


prior  to  the  deadline  for  raeeipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations:  States,  and  ti^eir 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks:  and  Government 
accounts.  Tenders  fit)m  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  V^  of  one 
percent  increment  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
97.500.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
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on  the  basis  of  price  per  hundred.  e.g., 
99.923,  and  the  determiQations  of  the 
Secretary  of  die  Treasury  shall  be  final, 
if  the  amount  of  noncom])etitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  fixim  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
fenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt  wherever  the  tender  was 
submitted.  Settlement  must  include 
accrued  interest  from  May  15, 1988,  to 
May  16, 1988.  The  amount  of  accrued 
interest  will  be  determined  after  the 
auction,  and  investors  will  be  notified  of 
the  amount.  Settlement  on  Notes 
allotted  to  institutional  investors  and  to 
others  whose  tenders  are  accompanied 
by  a  guarantee  as  provided  in  Section 
3.5.  must  be  made  or  completed  on  or 
before  Monday,  May  16, 1988.  Payment 
in  full  must  accompany  tenders 
submitted  by  all  other  investors. 
Payment  must  be  in  cash;  in  other  funds 
immediately  available  to  the  Treasury; 
in  Treasury  bills,  notes,  or  bonds 
maturing  on  or  before  the  settlement 
.  date  but  which  are  not  overdue  as 
defined  in  the  general  regulations 
governing  United  States  securities:  or  by 
check  drawn  to  the  order  of  the 
institution  to  which  the  tenders  was 
submitted,  which  must  be  received  from 
institutional  investors  no  later  than 
Thursday,  May  12, 1988.  In  addition. 
Treasury  Tax  and  Loan  Note  Option 
Depositaries  may  make  payment  for  the 
Notes  allotted  for  their  own  accounts 
and  for  accounts  of  customers  by  credit 
to  their  Treasury  Tax  and  Loan  Note 
Accounts  on  or  before  Monday,  May  16, 


198&  When  payment  has  been 
submitted  writh  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
ff  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  Note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  Separability  of  Principal  and  Interest 

6.1.  Under  the  Treasury's  STRIPS 
Program  (Separate  Trading  of  Registered 
Interest  and  Principal  of  Securities),  a 
Note  may  be  divided  into  its  separate 
components  and  maintained  as  such  on 
the  book-entry  records  of  Uie  Federal 
Reserve  Banks,  acting  as  Fiscal  Agents 
of  the  United  States.  The  separate 
STRIPS  components  are:  each  future 
semiannual  mterest  payment  (referred 
to  as  an  Interest  Component)  and  the 
principal  payment  (referred  to  as  the 
Principal  Component).  Each  Interest 
Component  and  the  Principal 
Component  shall  have  an  identifying 
designation  and  CUSIP  number,  which 
are  set  forth  in  Attachment  A  to  this 
circular. 

6.2.  Attachment  A  also  provides  the 
payable  dates  for  the  separate 
components.  In  the  event  any  payment 
date  is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

6.3.  For  a  Note  to  be  separated  into 
the  components  described  in  Section 
6.1.,  the  par  amount  of  the  Note  must  be 
in  an  amount  which,  based  on  the  stated 
interest  rate  of  the  Note,  will  produce  a 
semi-annual  hiterest  payment  of  $1,000 
or  a  multiple  of  $1,000.  Attachment  B  to 
this  circular  provides  the  minimum  par 
amounts  required  to  separate  a  security 
at  various  interest  rates,  as  well  as  the 
interest  payments  corresponding  to 
those  minimum  par  amounts.  Par 
amounts  greater  than  the  minimum 


amount  must  be  in  multiples  of  that 
amount  The  minimum  par  amount  for 
this  offering  will  be  provided  in  the 
public  annoimcement  of  the  amount  and 
yield  range  of  accepted  bids. 

6.4.  A  Note  may  be  separated  into  its 
components  at  any  time  horn  the  issue 
date  until  maturity.  A  request  for 
separation  must  be  made  to  the  Federal 
Reserve  Bank  maintaining  the  account 
for  the  Notes.  Once  a  Note  has  been 
separated  into  its  components,  the 
components  may  be  maintained  and 
transferred  in  multiples  of  $1,000. 

6.5.  Interest  Components  and  Principal 
Components  in  multiples  of  $1,000  will 
be  acceptable  to  secure  deposits  of 
Federal  public  monies.  They  will  not  be 
acceptable  in  payment  of  Federal  taxes. 

6A  Interest  and  Principal  Components 
of  separated  securities  may  be 
reconstituted,  i.e.,  restored  to  their  fully 
constituted  form,  on  the  book-entry 
records  of  the  Federal  Reserve  Banks.  A 
Principal  Component  and  all  related 
unmatured  Interest  Components,  in  the 
appropriate  minimum  or  multiple 
amounts  previously  announced,  must  be 
submitted  together  for  reconstitution. 

6.7.  Detached  physical  interest 
coupons,  coupons  held  under  the  CUBES 
Program,  or  cash  payments  may  not  be 
substituted  for  missing  Interest  of 
Principal  Components.  Any 
reconstitution  request  which  does  not 
comprise  all  of  the  necessary  STRIPS 
components  in  the  appropriate  amounts 
ivill  not  be  accepted. 

6.8.  The  book-entry  transfer  of  each 
Interest  Component  and  Principal 
Component  included  in  a  reconstitution 
transaction  will  be  subject  to  the  fee 
schedule  generally  applicable  to 
transfers  of  book-entry  Treasury 
securities. 

8.9.  Unless  otherwise  provided  in  this 
offering  circular,  the  Department  of  the 
Treasury's  general  regulations  governing 
United  States  securities  apply  to  the 
Notes  separated  into  their  components. 

7.  General  Provisions 

7.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

7.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Pubhc 
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announcement  of  such  changes  will  be 
promptly  provided. 

7.3.  The  Notes  issued  tmder  this 
circular  shall  be  obligations  of  the 
United  States,  whether  held  in  the  fully 
constituted  form  or  as  separate  Interest 
and  Principal  Components,  and, 
therefore,  the  faith  of  the  United  States 
Government  is  pledged  to  pay,  in  legal 
tender,  principal  and  interest  on  the 
Notes. 

7.4.  Attachments  A  and  B  are 
incorporated  as  part  of  this  circular. 
G«rald  Minphy, 

Fiscal  Assistant  Secretary.  ' 

Cusip  Numbers  and  Designations  for 

THE  PRINCtPAL  COMPONENT  AND  INTER- 
EST Components  of  Treasury 
Notes  of  May  15.  1998.  Series  B- 
1998  Cusip  No.  912827  WE  8 

mw  Principai  Coinponent  Is  designated  (Interest 
Rate)  Treasury  Prirtcipai  (TPRN)  Series  B-1998 
due  May  15.  1996.  OJiSIP  No.  912820  AN  7.1 

Interest  Components 


Desigrtation 


Treasury  Interest  (TINT)  due: 
Nov.  15,  1968.- 
May  15. 1969- 
Nov.  15.  1969.. 
May  15, 1990. 
Nov.  15. 1990- 
May  15.  1991 . 
Nov.  15.  1991„ 
May  15, 1992. 
Nov.  15.  1992.. 


May  15.  1993. 
Nov.  15.  1993- 
May  15.  1994- 
Nov.  15.  1994- 
MaylS.  1995. 
Nov.  15.  1995- 
May  15, 1996- 
Nov.  15,  1996- 
May15.1997- 
Nov.  15,  1997- 
May  15, 1996- 


Cusip 
Nurrber 
912633 


EMS 
EN6 
EP1 
EG  9 
ER7 
ESS 
ET3 
EUO 
EV6 
EW6 
EX4 
EY2 
EZ9 
FAS 
FBI 
FC9 
F07 
FE5 
FF2 
FGO 


NIHIHUN  FACE  AHOUMTS  WHICH  ARE  HULTIPLES  OF  $1000  REQUIRED  IK  ORDER  TO  PRODUCE  IHTEREST  PAYMERTS  THAT  ARE  MULTIPLES  OF  $1 


000. 


COUPON 
(») 


5.000 
5.125 
5.250 


5. 
5. 
5. 
5. 
5. 
6. 
6. 
6. 


.375 
.500 
.625 
.750 
.875 
.000 
.125 
.250 
6.375 
6.500 
6.625 
6.750 
6.875 
7.000 
7.125 
7.250 
7.375 
7.500 
7.425 
7.750 
7.875 
8.000 
8.125 
8.250 
8.375 
8.500 
8.625 
8.750 
8.875 
9.000 
9.125 
9.250 
9.375 
9.500 
9.625 
9.750 
9.875 
10.000 


NINIHUH 

FACE 

(») 


10000.00 
1600000.00 

800000.00 
1600000.00 

100000.00 

320000.00 

800000.00 
1600000.00 

100000.00 

1600000.00 

32000.00 

1600000.00 

100000.00 
1600000.00 

800000.00 

320000.00 

200000.00 
1600000.00 

800000.00 

1600000.00 

80000.00 

1600000.00 

800000.00 

1600000.00 

25000.00 

320000.00 

800000.00 
1600000.00 

100000.00 
1600000.00 

160000.00 
1600000.00 

200000.00 
1600000.00 

800000.00 
61000.00 

100000.00 
1600000.00 

800000.00 
1600000.00 

.  20000.00 


INTEREST 
PArNEHT 
(») 


1000.00 
11000.00 
21000.00 
13000.00 

11000.00 

9000.00 

23000.00 

17000.00 

3000.00 

19000.00 

1000.00 

51000.00 

13000.00 

53000.00 

27000.00 

11000.00 

7000.00 
57000.00 
29000.00 
59000.00 

3000.00 
61000.00 
31000.00 
63000.00 

1000.00 
13000.00 
33000.00 
67000.00 
17000.00 
69000.00 

7000.00 
71000.00 

9000.00 
73000.00 
37000.00 

3000.00 
19000.00 
77000.00 
39000.00 
79000.00 

1000.00 


COUPON 
(S) 


10.125 

10.250 

10.375 

10.500 

10.625 

10.750 

10.875 

11.000 

11.125 

11.250 

11.375 

11.500 

11.625 

11.750 

11.875 

12.000 

12.125 

12.250 

12.375 

12.500 

12.625 

12.750 

12.875 

13.000 

13.125 

13.250 

13.375 

13.500 

13.625 

13.750 

13.875 

11.000 

11.125 

11.250 

11.375 

11.500 

11.625 

11.750 

11.875 

15.000 

15.125 


HIHINUH 

FACE 

it) 


1600000.00 
800000.00 

1600000.00 
100000.00 
320000.00 
800000.00 

1600000.00 
200000.00 

1600000.00 
160000.00 

1600000.00 
100000.00 

1600000.00 

800000.00 

320000.00 

50000.00 

1600000.00 
800000.00 

1600000.00 
16000.00 

1600000.00 
800000.00 

1600000.00 
200000.00 
320000.00 
800000.00 

1600000.00 
100000.00 

1600000.00 
160000.00 

1600000.00 
100000.00 

1600000.00 
800000.00 
320000.00 
100000.00 

1600000.00 
800000.00 

1600000.00 
10000.00 

1600000.00 


INTEREST 
PATNEHT 
(8) 


81000.00 
11000.00 
83000.00 
21000.00 
17000.00 
13000.00 
87000.00 
11000.00 
89000.00 
9000.00 
91000.00 
23000.00 
93000.00 
17000.00 
19000.00 
3000.00 
97000.00 
19000.00 
99000.00 
1000.00 

101000.00 
51000.00 

103000.00 
13000.00 
21000.00 
53000.00 

107000.00 
27000.00 

109000.00 
11000.00 

111000.00 
7000.00 

113000.00 
57000.00 
23000.00 
29000.00 

117000.00 
59000.00 

119000.00 
3000.00 

121.000.00 


HININUN 

INTEREST 

COUPON 

FACE 

PATMEHT 

(t) 

(t) 

(8) 

15.250 

800000.00 

61000.00 

15.375 

1600000.00 

123000.00 

15.500 

100000.00 

31000.00 

15.625 

61000.00 

5000.00 

15.750 

800000.00 

63000.00 

15.875 

1600000.00 

127000.00 

16.000 

25000.00 

2000.00 

16.125 

1600000.00 

129000.00 

16.250 

160000.00 

13000.00 

16.375 

1600000.00 

131000.00 

16.500 

100000.00 

33000.00 

16.625 

1600000.00 

133000.00 

16.750 

800000.00 

67000.00 

16.875 

320000.00 

27000.00 

17.000 

200000.00 

17000.00 

17.125 

1600000.00 

137000.00 

17.250 

800000.00 

69000.00 

17.375 

1600000.00 

139000.00 

17.500 

80000.00 

7000.00 

17.625 

1600000.00 

111000.00 

17.750 

800000.00 

71000.00 

17.875 

1600000.00 

113000.00 

18.000 

100000.00 

9000.00 

18.125 

320000.00 

29000.00 

18.250 

800000.00 

73000.00 

18.375 

1600000.00 

117000.00 

18.500 

100000.00 

37000.00 

18.625 

1600000.00 

119000.00 

18.750 

32000.00 

3000.00 

18.875 

1600000.00 

151000.00 

19.000 

200000.00 

19000.00 

19.125 

1600000.00 

153000.00 

19.250 

800000.00 

77000.00 

19.375 

320000.00 

31000.00 

19.500 

100000.00 

39000.00 

19.625 

1600000.00 

157000.00 

19.750 

800000.00 

79000.00 

19.875 

1600000.00 

159000.00 

20.000 

10000.00 

1000.00 

20.125 

1600000.00 

161000.00 

20.250 

800000.00 

81000.00 

I 
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[Oapt  Cbc^  PuMc  Debt  S«rlM  Na  11-«8] 

Traaaury  Notaa  of  May  15, 1991;  Sarlaa 
S-1991 

Washington.  May  5. 1988. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  approximately  $8,750,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  May  15, 1991,  Series 
S-1991  (CUSIP  No.  912827  WD  O). 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Government  accounts 
and  Federal  Reserve  Banks  for  their 
own  account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Notes  may  also  be  issued  at  the 
average  price  to  Federal  Reserve  Banks, 
as  agents  for  foreign  and  international 
monetary  authorities. 

1.2.  If  the  interest  rate  determined  in 
accordance  with  this  circular  is  identical 
to  the  rate  on  an  outstanding  issue  of 
United  States  notes,  and  the  terms  and 
conditions  of  such  outstanding  issue  are 
otherwise  identical  to  the  terms  and 
conditions  of  the  securities  offered  by 
this  circular,  this  shall  be  considered  an 
invitation  for  an  additional  amount  of 
the  outstanding  securities  and  this 
circular  will  be  amended  accordingly. 
Payment  for  the  securities  in  that  event 
will  be  calculated  on  the  basis  of  the 
auction  price  determined  in  accordance 
with  this  circular. 

2.  Description  of  Securities 

2.1.  The  Notes  virill  be  dated  May  16. 
1988,  and  will  accrue  interest  from  that 
date,  payable  on  a  semiannual  basis  on 
November  15, 1988,  and  each 
subsequent  6  months  on  May  15  and 
November  15  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  May  15, 1991,  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Notes  are  subject  to  aQ  taxes 
imposed  under  the  Internal  Revenue 
Coide  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 


the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.a  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federel  public 
monies.  Tliey  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  ia  denemmatioBft  of 
S&JOOO.  tlOOOa  tioaooa  and  $1,000,000, 
and  in  multiples  of  tiiose  amounts.  They 
will  not  be  issued  in  registered  definitive 
or  in  bearer  form. 

2.5.  The  Department  of  the  lYeasnry's 
general  ngnlatloaa  governing  United 
States  sacaritiet,  L*^  Department  of  the 
Traasory  QBcalar  No.  300,  current 
revision  (31  CFR  Part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasiay  Bonds,  Notes,  and  Bills,  as 
adopted  and  pidilisfaed  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  51  FR 18260,  et  seq.  (May  16, 1986], 
apply  to  the  Notes  offered  in  this 
ditndar. 

S.  Saw  Pracaduiaa 

3.1.  Teadeta  will  be  received  at 
Federal  Reserve  Banks  and  Brandies 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,.  DC  20230-150a  prior  to 
1:00  pjn..  Eastern  Daylight  Saving  time, 
Tuesday,  May  10, 1988.  Noncompetitive 
tenders  as  defined  below  wiQ  be 
considered  timely  if  postmarked  no  later 
than  Monday,  May  9, 1988,  and  received 
no  later  than  Monday,  May  16, 1988. 

3.2.  Hie  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
mminmm  bid  is  $5,000,  and  larger  bids 
must  be  in  multiples  of  that  amount 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
aimual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  ttie 
term  "noncompetitive"  on  the  tender 
form  in  beu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 


Federal  Reserve  Bank  of  New  York,  may 
submit  tenden  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account 

3.5.  Tenders  for  dieir  own  account  will 
be  received  without  depomt  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  assodattoos;  States,  and  their  . 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds: 
intematianal  organizatiaos  in  which  the 
United  States  holds  membership;  foreign 
cenifal  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  foU  payment  for  the 
amonnt  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  bai^  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  appUed  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  fall,  and  Atea  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
hitler  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  1/8  of  one 
percent  increment  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
90.500.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
sudi  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  die  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenden.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
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accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  iwill  be 
advised  of  the  acceptance  of  their  bids. 

Sose  submitting  n(mcompetitive 
iders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tend»s  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest  The  Secretary's 
action  under  this  Section  is  final 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3  J. 
must  be  made  or  completed  on  or  before 
Monday,  May  16, 1988.  Payment  in  fiill 
must  accompany  tenders  submitted  by 
all  other  investora.  Payment  must  be  in 
cash;  in  other  funds  immediately 


available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  bom  institutional  investors  no 
later  than  Thuraday,  May  12, 1988.  In 
addition.  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Notes  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tax  and  Loan 
Note  Accounts  on  or  before  Monday, 
May  16, 198a  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  fat  the  Notes 
allotted  and  to  be  held  in  TRBASimY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 


definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  case,  the  tender  form  used  to 
place  the  Notes  allotted  in  TREASURY 
DIRECT  must  be  completed  to  show  all 
the  information  required  thereon,  or  the 
TREASURY  DIRECT  account  number 
previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  <k 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Gerald  Mutphy, 

Fiscal  Aasistant  Secretary. 

[FR  Doc  8»-l(»00  Piled  5-11-88;  3:44  pm] 
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Sunshine  Act  Meetings 


Vol.  53.  N«k  M 
Monday,  May  16.  108S 


This  section  of  the  FEDERAL  REGtSTER 
contains  notices  of  meetings  putilishetf 
under  the  "Government  in  the  Sunshine 
AcT'  (Pub.   L   94409)  5  U.S.C.   552tXe)(3). 


CONSUMER  PRODUCT  SAFETY 


"FEOeUU.  REOWTBT  CfTATKM  OP 
PREVIOUS  AWWOUNCCMPIT.  Vol.  53.  No. 
88,  Page  16339,  May  6, 1968. 

PREVIOUSLY  ANHOUNCEO  DATE  OF 
MEETINQ:  Wednesday,  May  11. 198a 

CHANOES:  The  foUowing  item  was  added 
to  the  agenda. 

Closed  lo  the  Public 

•Enforcement  Matter  OS  #5629. 

The  Staff  will  brief  the  Commission  on 
issues  related  to  enforcement  matter  OS 
#5629 

'The  CoBmissioa  decided  that  ageing 
business  reqaired  adding  tliis  item  witboet 
the  uaaal  advance  notioe. 


OECONTAMMNQ 
MFORMATION,  CALU 


FORA 

TME  LATEST 

301^*92-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 

information:  Sheldon  D.  Butts,  Office 
of  the  Seoelary,  5401  Westbard  Ave., 
Bethesda,  Md.  20207,  301-492-60600. 
Shektoo  D.  Butts. 
Deputy  Secretary. 
May  11, 198& 

[FR  Doc.  88-10991  nied  5-12-88;  1:30  pm]l 
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PRODUCT  safety 


TIME  AND  date:  lOKW  a.m..  Tuesday. 
May  17. 1988. 

location:  Room  556.  Westwood 
Towers.  5401  Westband  Avenue. 
Bethesda.  Maryland. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  considered: 

1.  FY90  Priorities  Projects. 
The  Commission  will  consider  priority 

projects  for  fiscal  year  1990. 

2.  Lawn  Darts:  Option. 
The  Commission  wnll  consider  an 

additional  regulatory  option  for  lanvn  darts. 
The  option  would  involve  prohibiting  the  sale 
of  lawn  darts  that  did  not  meet  certain 
specified  criteria. 

Closed  to  the  public 

3.  Spedal  Order/Subpoena. 
The  Commission  will  consider  issues 

related  to  a  Special  Order/Subpoena  in 
enforcement  matters  OS  #5780. 


FOR  A  RECORDED  MESSAOE  CONTAININQ 

THE  latest  AGENDA  INFORMATION,  CALU 

301-492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 

information:  Sheldon  D.  Butts,  Office 

of  the  Secretary,  5401  Westbard  Ave 

Bethesda,  Md.  20207,  301-492-6800. 

Sheldon  D.  Butts, 

Deputy  Secretary. 

May  11, 198a 

[FR  Doc.  88-10002  F^ed  5-12-88;  \M  pm] 


FEDERAL  DCPOSTT  MSURANCE 
CORPORATION 

Change  in  Subject  Matter  of  Agency 
Meeting 

Pursuant  to  the  provisions  of 
subeection  (eK2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e](2}). 
notice  m  hereby  given  that  at  its  open 
meeting  held  at  2:00  p.m.  on  Wednesday, 
May  11, 1968,  the  Corporation's  Board  of 
Directors  determined,  on  motion  of 
Chairman  L  Williams  Seidman. 
seconded  by  Director  CC  Hope.  fr. 
(Appointive),  concurred  in  by  Director 
Robert  L.  Clarice  (Comptroller  of  the 
Currency),  that  Corporati(m  business 
required  the  addition  to  the  agenda  for 
consideration  at  the  meeting,  on  less 
than  seven  days'  notice  to  the  public,  or 
the  application  of  Dean  Co-operative 
Bank,  an  operating  non-FDIC-insured 
co-operative  bank  located  at  21  Main 
Street  Franklin,  Massachusetts,  for 
Federal  deposit  insurance. 

By  the  same  majority  vote,  the  Board 
further  determined  that  no  eariier  notice 
of  the  change  in  the  subject  matter  of  the 
meeting  was  practicable. 

Dated:  May  12, 1988. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executi  ve  Secretary. 
[FR  Doc  88-10998  Filed  5-12-88: 1:31  pm] 

MjUMQ  coot  STM-OI-M 

FEDERAL  DEPOSfT  INSURANCE 
CORPORATION 

Changes  in  Subject  Matter  of  Agency 
Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)), 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:30  p.m.  on  Wednesday, 
May  11, 1988,  the  Corporation's  Board  of 
Directors  determined*  on  motion  of 
Chairman  L  William  Seidman. 


seconded  by  Director  C  C.  Hope,  )r. 
(Appointive),  concurred  in  by  Director 
Robert  L  Clarke  (Comptroller  of  the 
Currency),  that  Corporation  business 
required  the  addition  to  the  agenda  for 
consideration  at  the  meeting,  on  less 
than  seven  days'  notice  to  the  oublic,  of 
the  foUowing  matters: 

Resolutions  expressing  the  Board's 
appreciation  to  certain  officers  and/or 
directors  of  Capital  Bank  «  Trust  Co- 
National  Association.  Baton  Ruge,  Louisiana, 
the  FDIC's  first  "bridge  bank." 

Matters  relating  to  an  assistance  agreement 
pursuant  to  section  13(c)  of  the  Federal 
Deposit  Insurance  Act 

Recommendation  regarding  the  liquidation 
of  a  bank's  assets  acquired  by  the 
Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidating  agent  of  those 
assets:  * 

Case  No.  47,091 

The  Bowery  Savings  Bank,  New  York  City 
(Maidiattan),  New  York. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  these  changes  in  the  subject 
matter  of  the  meeting  was  practicable: 
that  the  public  interest  did  not  require 
consideratioa  of  the  matters  in  a 
meeting  Q{ien  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2),  (c)(4),  (c)(6).  (c)(8), 
(c)(9)(A)(u),  and  (c)(g)(B)  of  the 
"Govenunent  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2),  (c)(4).  (c)(6),  (c)(8), 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

Dated  May  12, 1968. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Fekfanan. 
Deputy  Executive  Secretary. 
[FR  Doc.  88-10999  Filed  5-12-88: 1:31  pm] 

MLUNO  COOC  S714-01-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  date:  10:00  a.m.,  Friday.  May 

20.1988. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  2l8t  Streets. 

NW.,  Washington.  DC  20551. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
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CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  May  12. 1988. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-11023  Filed  5-12-88:  3:41  pm] 

BILLING  COOE  S21(M>1-1I 

TENNESSEE  VALLEY  AUTHORITY  (Meeting 

No.  1402) 

TIME  AND  date:  10  a.m.  (EDT). 

Wednesday,  May  18. 1988. 

place:  TVA  West  Tower  Auditorium, 

400  West  Summit  Hill  Drive,  Knoxville, 

Tennessee. 

JBTATUS:  Open. 

Agenda 

Approval  of  minutes  of  meeting  held 
on  April  20, 1988. 

Action  Items 

A — Budget  and  Financing 

Al.  Adoption  of  Supplemental 
Resolution  Authorizing  1988  Series  B 
Power  Bonds. 

A2.  Resolution  Authorizing  the 
Chairman  and  Other  Executive  Officers 
to  Take  Further  Action  Relating  to 
Issuance  and  Sale  of  1988  Series  B 
-Power  Bonds. 

A3.  Modification  of  the  Capital  Budget 
Financed  from  Power  Proceeds  and 
Borrowings  for  Fiscal  Year  1988 — (1)  Dry 
Fly  Ash  Collection  Facility  and  Dry 
Stacking  Site  at  Colbert  Fossil  Plant;  (2) 


TVA/MCI  Communications  Corporation 
Fiber  Optics  Project;  and  (3)  Grassland, 
Tennessee,  161-kV  Substation — Provide 
New-Delivery  Point. 

B— Purchase  Awards 

Bl.  Invitation  KA-454B82— Indefinite 
Quantity  Term  Agreement  for  Ash- 
Disposal  Parts  for  Any  TVA  Fossil 
Plant. 

C— Power  Items 

Cl.  Additional  Service  Schedule  imder 
TVA's  Interconnection  Agreement  with 
Central  Illinois  Public  Service  Company, 
Illinois  Power  Company,  and  Union 
Electric  Company  to  Provide  for  Term 
Energy  Transactions  between  TVA  and 
the  Companies. 

C2.  Schedule  for  Wholesale  Standby 
Power  and  Clarification  of  Certain 
Provisions  of  TVA's  Dispersed  Power 
Production  Guidelines. 

C3.  Revised  Form  Agreement  to  Cover 
Continued  Participation  of  Distributors 
in  TVA's  Electrical  Development 
Program. 

C4.  New  Power  Contract  with  Saturn 
Corporation.  Spring  Hill,  Tennessee. 

C5.  Renewal  Power  Contract  with 
Bolivar,  Teimessee. 

C6.  Agreement  Between  the  Institute 
of  International  Education  and  TVA 
whereby  TVA  will  Conduct  an  Energy 
Conservation  Seminar  for 
Approximately  30  Program  Participants 
from  Underdeveloped  Countries. 

E— Real  Property  Transactions 

El.  Filing  of  Condemnation  Cases. 

E2.  Real  Property  Transactions 
Relating  to  TVA  Reservoir  Land--(1) 
Sale  at  Public  Auction  of  Approximately 
58.9  Acres  of  Wheeler  Reservoir  land, 
located  in  Morgan  County,  Alabama,  for 


Industrial  Purposes;  (2)  Abandonment  of 
Flowage  Easement  Rights  to  Tammy 
Development  Company,  Affecting 
Approximately  2.57  Acres  Along 
Nickajack  Reservoir  in  Hamilton 
County,  Tennessee;  and  (3)  Grant  of 
Permanent  Easement  to  the  State  of 
Georgia,  Department  of  Transportation, 
Affecting  Approximately  0.693  Acre  of 
Chatuge  Reservoir  Land  in  Towns 
Coimty,  Georgia. 

F— Unclassified 

Fl.  Supplement  to  Contract  TV- 
67206A  between  TVA  and  Teimessee- 
Tombigbee  Waterway  Development 
Council  for  Cooperation  in  a  Project  to 
further  Economic  and  Industrial 
Development  in  the  Region. 

F2.  Memorandum  of  Agreement 
between  TVA  and  the  U.S.  Army 
Engineer  District,  Little  Rock  whereby 
TVA  will  provide  Technical, 
Engineering,  and  Construction 
Management  Support  Services  for  a 
Chemical  Production  Facility  at  the  U.S. 
Army  Pine  Bluff  Arsenal,  Arkansas. 

F3.  Revised  Bulletin  Relating  to  the 
Organization  of  the  Tennessee  Valley 
Authority. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Alan  Carmichael,  Director 
of  Information,  or  a  member  of  his  staff 
can  respond  to  requests  for  information 
about  this  meeting.  Call  (615)  632-8000, 
Knoxville,  Tennessee.  Information  is 
also  available  at  TVA's  Washington 
Office  (202)  245-0101. 

Dated:  May  11. 1988. 
W.F.  Willis. 
General  Manager 
[FR  Doc.  88-10988  Filed  5-12-88: 11:28  am] 
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DEPARTMENT  OF  AGRICULTURE 

FofMt  Sefvtee  I 

36  CFR  Parts  211. 217, 228,  and  251 

Appeal  of  Decisions  Concerning  the 
National  Forest  System  , 

AOENCr.  Forest  Service,  USDA. 
ACnOM:  Proposed  rule. 


summary:  The  Forest  Service  is 
proposing  to  replace  its  current 
administrative  appeal  regulations  at  36 
CFR  211.18  with  two  distinct  processes 
for  obtaining  administrative  review  of 
decisions  related  to  National  Forest 
System  management.  One  rule,  to  be 
codified  at  36  CFR  Part  251,  Subpart  C, 
would  be  limited  to  appeal  of  decisions 
arising  from  the  issuance,  approval,  or 
administration  of  written  instruments 
authorizing  occupancy  and  use  of 
National  Forest  System  lands,  except 
contracts  subject  to  the  Contract 
Disputes  Act,  and  would  be  available 
only  to  certain  applicants  for  and 
holders  of  such  authorizations.  The 
second  rule  would  be  codified  at  36  CFR 
Part  217  and  would  offer  any  citizen  or 
organization  a  simplified,  informal 
process  for  obtaining  review  of 
decisions  relating  to  land  and  resource 
management  planning,  projects,  and 
activities.  These  proposals  result  fit)m 
review  of  the  current  rule  as  required  by 
E.0. 12291  and  seek  to  respond  to  the 
findings  of  that  review;  namely,  that  the 
agency  needs  to  streamline,  simplify, 
and  expedite  the  appeals  process  and  to 
eliminate  the  longstanding  confusion  of 
purpose  and  procedures  contained  in  the 
current  appeal  regulation.  The  agency 
invites  interested  persons  to  comment 
on  the  proposals. 

DATK  Comments  must  be  received  in 
writing  by  July  15, 198a 

AOORESSCS:  Send  written  comments  to 
F.  Dale  Robertson,  Chief  (1570),  Forest 
Service,  USDA,  P.O.  Box  96090, 
Washington,  DC  20090-6090. 

The  public  may  inspect  comments 
received  on  this  proposed  rulemaking  in 
the  Office  of  the  Staff  Assistant  for 
Operations,  National  Forest  System, 
Room  4211,  South  Building,  12th  and 
Independence  Avenue  SW., 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4:30  pjn. 

rom  FUKTHCR  INFORMATION  CONTACT: 

Larry  Hill,  Staff  Assistant  for 
Operations,  National  Forest  System, 
(202)  382-8349,  or  Kathiyn  Hauser.  WO 
Appeals  and  Litigation  Coordinator, 
National  Forest  System.  (202)  382-9346. 


Histwy  ofForest  Sarvioe  Appeals 
ProcsM 

The  Forest  Service  is  charged  with 
managing  the  lands  and  resources  of  the 
National  Forest  System,  which  today 
includes  156  National  Forests,  19 
National  Grasslands  and  other 
miscellaneous  land  holdings  totalling 
191  million  acres  of  lands  in  42  States, 
the  Virgin  Islands,  and  Puerto  Rico. 
Under  the  Multiple-Use  Sustained- Yield 
Act  of  1960  (16  U.S.C.  528  et  seq.)  and 
the  National  Forest  Management  Act  of 
1976  (16  U.S.C.  1600  etseg.].  these  lands 
are  managed  for  a  variety  of  uses  on  a 
sustained  basis  to  ensure  a  continued 
supply  of  goods  and  services  to  the 
American  people  in  perpetuity. 

Management  decisions  made  by 
Forest  Service  officials  in  carrying  out 
the  statutory  mission  of  the  National 
Forest  System  have  always  been  subject 
to  a  certain  level  of  controversy  and 
dispute  depending  on  the  type  of 
decision  made,  the  resources  affected, 
and  the  extent  to  which  persons  believe 
they  are  affected  by  a  decision. 

For  example,  from  the  establishment 
of  the  very  first  national  forest  until  the 
present  persons  have  been  authorized 
to  occupy  and  use  the  lands  and 
resources  of  the  National  Forest  System 
subject  to  the  approval  and  oversight  of 
Forest  Service  managers.  The  uses  range 
from  grazing  livestock  to  conducting 
mining  operations,  from  providing 
outfitter  and  guide  services  to  National 
Forest  visitors  to  obtaining  ingress  and 
egress  across  National  Forest  lands  to 
privately  owned  inholdings.  To  obtain 
approval  for  these  uses  of  public  lands, 
persons  have  to  apply  for  and  receive 
written  authorization  or  approval  from 
the  Forest  Service  and  agree  to  any 
terms  and  conditions  the  agency  feels 
are  necessary.  These  authorizations 
sometimes  give  rise  to  disagreements 
between  "permittees"  and  other 
authorized  users  and  the  Forest  Service. 

The  Forest  Service  also  issues 
contracts  for  the  sale  of  timber  from  the 
National  Forests  as  well  as  for  other 
services.  The  award  and  administration 
of  such  contracts  inevitably  produces 
disagreements  with  some  purchasers 
and  contractors  over  contract 
performance. 

Broader  issues  of  National  Forest 
resource  allocation  and  Forest  Service 
resource  management  practices  also 
have  always  been  a  facet  of  National 
Forest  management  and  a  source  of 
some  degree  of  public  controversy. 
Citizens  interested  in  these  larger  issues 
do  not  share  a  business  or  legal 
relationship  with  the  Forest  Service  as 
do  authorized  occupants,  users,  or 
contractors,  but  the  agency  has  long 


recognized  the  need  for  citizens  to  have 
a  means  of  questioning  and  objecting  to 
agency  decisions  concerning  National 
Forest  management  by  means  other  than 
seeking  remedy  through  the  Federal 
courts. 

There  is  no  statutory  requirement  that 
the  Forest  Service  provide  a  ^evance 
or  appeal  procedure.  Rather,  at  its  own 
discretion  and  initiative,  the  agency, 
since  1906.  has  provided  some  kind  of 
process  by  which  grievances  related  to 
contracts  and  authorized  uses  could  be 
heard  and  settled  and  by  which  the 
general  public  could  challenge  decisions 
of  forest  officers.  In  fact,  for  many  years, 
the  appeals  process  was  the  principal 
mechanism  the  general  public  had  to 
challenge  forest  officer's  management 
decisions:  until  passage  of 
environmental  statutes  in  the  1960's. 
citizens  generally  had  a  very  limited 
opportunity  to  use  the  Federal  courts  to 
challenge  broad  public  land  and 
resource  management  decisions. 

Appeals  procedures  were  initially  set 
forth  in  Forest  Service  directives  to  its 
field  officers  through  the  old  "use" 
books  and  later  agency  manuals.  In 
1936,  the  first  codified  Forest  Service 
appeal  regulation  was  promulgated  (1 
FR 1092;  August  15, 1936).  The  process 
was  very  simple  and  allowed  any  one  to 
appeal  an  administrative  decision  of  a 
forest  officer  to  a  sufwrior  officer.  The 
procedures  applied  to  those  who 
received  written  authorizations  to 
occupy  and  use  National  Forest  lands  or 
who  had  contracts  with  the  agency  as 
well  as  to  those  who  had  a  general 
interest  in  National  Forest  management 
In  the  50  plus  years  since  that  first 
regulation,  the  Forest  Service  has 
periodically  revised  the  appeal 
regulations  in  response  to  changing  law 
and  policy  and  to  its  own  administrative 
experience  under  the  procedures 
existing  at  the  time.  At  various  times, 
the  agency  has  limited  appeals  to  those 
decisions  involving  contractors  and 
holders  of  written  instruments  only  to 
later  revise  its  rules  to  allow  appeals  by 
anyone.  The  rules  have  provided 
alternatively  for  wholly  internal 
administrative  review  and  for  review 
and  adjudication  by  independent 
boards. 

For  example,  from  1965  to  1974,  rules 
at  36  CFR  211.20  et  seq.  (1965)  provided 
a  grievance  procedure  administered  by  a 
Board  of  Forest  Appeals,  an 
adjudicatory  body  separate  and 
independent  from  the  Forest  Service. 
The  Board  reviewed  appeals  through 
several  levels  and  with  certain 
interaction  at  times  with  agency 
decisionmakers.  Appellants  had 
ultimate  resort  to  the  Secretary  for  a 
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final  administrative  determination.  The 
kinds  of  grievances  covered  by  these 
rules  largely  concerned  contractual 
issues  raised  by  parties  holding  a  permit 
dr  other  Written  instrument  with  the 
Forest  Service.  Provision  was  made  for 
review  by  Forest  Service  line  officers  of 
a  certain  type  of  appeal  that  did  not 
involve  an  appellant's  contractual 
relationship  with  the  agency  (class 
three),  but  decisions  in  this  category 
made  by  Forest  Supervisors  of  District 
Rangers  were  not  subject  to  review 
under  the  rules. 

Since  1965,  the  appeal  regulation  has 
been  revised  three  times.  Contractual 
appeals  are  now  handled  pursuant  to 
the  Contract  Disputes  Act  of  1978  by  an 
independent  Department-wide  Boarid  of 
Contract  Appeals  (7  CFR  Part  24). 
Revisions  since  1965  also  reflect  the 
significant  changes  in  environmental 
law  that  have  emerged  with  the 
attendant  expansion  of  citizens'  rights  to 
participate  in  Federal  decisionmaking. 
Of  special  significance  was  passage  of 
the  National  Environmental  Policy  Act 
which  required  agencies  to  consider  and 
document  the  environmental  impacts 
and  consequences  of  proposed  actions 
and  to  involve  the  public  in  its  analysis 
and  consideration  of  those  impacts. 
Passage  of  the  comprehensive  National 
Forest  Management  Act  in  1976  and 
implementation  of  its  land  management 
planning  requirements  have  further 
increased  pubUc  participation  in  agency 
decisioimiaking  and  strengthened  public 
awareness  of  the  agency's  activities.  In 
response,  there  has  been  a  steady 
increase  in  the  number  of  appeals  and 
expansion  of  the  types  of  forest  officers' 
decisions  that  are  appealed. 

The  latest  revision  was  in  1982  after 
the  agency  conducted  a  major  review  of 
its  regulation  at  36  CFR  211.19  (1977)  in 
compliance  with  Executive  Order  12044. 
the  first  executive  order  to  require 
review  of  existing  regulations  on  a  5- 
year  cycle.  As  a  result  of  that  review, 
the  agency  issued  a  revised  appeal 
procedure  at  §  211.18  (48  FR  13425. 
March  31. 1983).  which  is  the  current 
rule. 

Review  of  the  history  and 
development  of  Forest  Service  appeal 
procedures  reveals  certain  constahts: 

1.  From  its  infancy,  the  agency  has  felt 
the  need  to  offer  some  kind  of  process  to 
review  decisions  and  has  perceived 
such  reviews  as  beneficial  and 
necessary  for  carrying  out  its  mission  of 
managing  the  National  Forest  System. 

2.  There  has  always  been  a  tension 
about  the  kinds  of  decisions  that  should 
be  appealable,  especially  between  the 
procedures  thst  are  appropriate  for 
appealing  decisions  affecting  persons 
who  have  a  business  or  legal 


relationship  with  the  Forest  Service  and 
procedures  by  which  the  general  public 
could  appeal  forest  management 
decisions.  Despite  occasional  changes  in 
the  rules  to  limit  the  types  of  decisions 
that  can  be  appealed,  the  net  effect  of 
rule  changes  over  time  has  been  a 
steady  expansion  in  the  types  of 
decisions  that  can  be  appealed. 

3.  The  agency  has  steadfastly  sought 
to  provide  an  informal,  simple  process 
but  has  found  itself  establishing 
increasingly  complex  and  legalistic 
procedures  with  corresponding 
increases  in  the  length  of  time  it  takes  to 
complete  an  appeal. 

4.  The  agency  has  alternated  its 
appeal  review  approach  between 
independent  boards  and  internal 
adminisfrative  review  but  has  always 
found  that  it  was  more  administratively 
confortable  with  managing  the  review 
process  internally. 

5.  As  the  numbier  of  appeals  has 
steadily  increased  over  the  years,  the 
agency's  need  to  efficiently  manage  the 
appeals  process  has  become  an 
increasing  challenge  and  concern. 

Finally,  review  of  the  history  shows  a 
consistent  recognition  by  the  agency 
that  its  appeal  and  review  procedures 
must  be  periodically  revised  based  on 
both  public  and  agency  experience  as 
well  as  in  response  to  changing  law  and 
circumstance. 

Review  of  Current  Appeal  Process 

The  current  regulation,  36  CFR  211.18, 
provides  a  two-level  appeal  process  to 
review  decisions  of  forest  officers 
concerning  the  National  Forest  System. 
(See  side-by-side  comparison.  Appendix 
A.  for  additional  features).  Some  matters 
are  excluded  bom  appeal.  Notice  of 
decisions  which  are  appealable  is  given 
in  writing  or  may  be  provided  through 
pubUcation  in  a  newspaper  of  general 
circulation  depending  upon  the  nature  of 
the  decision  and  who  is  affected  by  it 
The  rule  establishes  certain 
requirements  that  parties  to  an  appeal 
must  meet  during  the  course  of  an 
appeal.  Included  are:  filing  procedures 
and  related  timelines;  provisions  for  the 
time  extensions;  instructions  about  the 
preparation,  content  and  timing  of 
various  documents  prepared  during  an 
appeal;  procedures  for  filing  and 
responding  to  stay  requests;  provisions 
for  intervention  by  interested  parties, 
and  use  of  comments  from  other  persons 
or  organizations;  procedures  for  oral 
presentations;  provisions  for  appealing 
procedural  matters  such  as  stays  or 
dismissals;  and  a  description  of  the 
appeal  record  and  the  nature  of 
decisions  the  Reviewing  Officer  may 
make.  Applying  timelines  available 
under  the  rule,  an  appeal  through  one 


level  of  review  takes  about  160  days, 
assuming  no  time  extensions  are 
granted.  The  second  level  adds  another 
145  days,  for  a  total  of  305  days.  Seldom 
however,  are  appeals  completed  within 
these  timelines. 

There  have  been  two  technical 
amendments  to  the  rule  in  the  past  year: 
one  clarifying  the  use  of  postmarks  to 
determine  timely  filing  and  one 
clarifying  how  stay  requests  are 
processed. 

In  accordance  with  USDA  Department 
Regulation  1512-1  and  E.0. 12291,  the 
.  Forest  Service  has  undertaken  a  review 
of  its  current  appeal  regulation.  The 
review  was  announced  in  the  Semi- 
Annual  Regulatory  Agenda,  published 
April  27, 1987  (52  FR  14144). 

In  undertaking  the  review  of  36  CFR 
211.18,  the  agency  did  not  assume  that 
"something  was  broken  that  needed  to 
be  fixed."  Instead,  the  agency  tried  to 
approach  the  review  fit>m  the  standpoint 
of  objectively  assessing  what  works 
well,  what  problems  exist  and  what 
changes,  if  any,  could  be  made  to 
maintain  and  strengthen  the  appeal 
process. 

A  team  composed  of  Forest  Service 
line  and  staff  personnel  from  National 
Forests,  Regional  Offices,  and  the 
Washington  Office  was  assembled  to 
organize  and  conduct  a  Service-wide 
review.  Specific  objectives  of  the  review 
were  to:  (1)  Identify  s{>ecific  agency 
successes  and  problems  in  managing 
and  administering  the  rule;  (2)  identify 
administrative  impacts,  including  costs, 
of  the  existing  rule;  (3)  assess  how  the 
existing  rule  is  or  is  not  meeting  public 
and  agency  needs;  (4)  determine  future 
needs  for  an  appeals  process  and  ways 
to  manage  it  and  (5)  propose  solutions 
to  problems  identified. 

Review  Methodology 

Information  was  sought  from  a  broad 
spectrum  of  sources  within  and  outside 
the  Forest  Service;  special  focus  was 
given  to  agency  performance  under  the 
existing  rde.  On  May  20, 1987  the  Forest 
Service  issued  a  press  release 
announcing  the  impending  review  and 
informed  the  public  that  their  comments 
would  be  solicited.  Additionally,  a 
Federal  Register  notice  (52  FR  22348: 
June  11, 1987)  was  published  seeking 
public  input  about  how  well  the  process 
meets  current  needs  and  is  likely  to 
meet  future  needs  and  what  people  like 
and  dislike  about  it.  The  Forest  Service 
also  issued  928  letters  inviting  comments 
to  general  users  of  the  appeals  process 
across  the  country  including  attorneys, 
individual  citizens,  environmental 
groups,  other  government  agencies, 
Indian  tribes,  industry  groups,  and  forest 
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Table  2.— Cost  Summaries  by  Fiscal  Year,  by  Administrative  (.evels 
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land  users.  Tlie  letter  asked  for  their 
thoughts  on  three  questions:  (1)  What  do 
yoo.  perceive  to  be  die  need  for  ao 
appeal  process  of  a  forest  officer's 
decision?  (2)  How  well  does  the  process 
work  for  you?  (3)  If  the  process  does  not 
meet  your  needs,  what  changes  do  you 
recommend?  Two  hundred  and  thirteen 
responses  to  either  the  press  release, 
Federal  Register  notice,  or  letter  were 
received  and  analyzed. 

To  obtain  information  and  suggestions 
from  within  the  agency,  two-person 
teams  visited  three  Forest  Service 
Re^tms:  The  Pacific  Northwest  Region 
(R-6),  the  Southwest  Region  (R-d),  and 
the  Northetn  Region  (R-1).  In  adcUtion, 
individual  appeal  review  team  membns 
interviewed  various  employees  in  their 
home  Regions.  Approximately  100 
Forest  Service  einpioyees  were 
interviewed  in  person  at  all  levels  of  the 
Agency,  including  Regiinml  Foresters. 
Forest  Supervisors,  D&strict  Rangers, 
Regional  and  Forest  staff  specialists. 
WatUngton  Office  and  Regional  OEBoe 
appeal  coordinators,  and  attorneys  from 
the  Office  of  General  Counsel  in  the 
Washington  Office  and  Regional 
Offices.  Eight  National  Forests  were 
formally  visited  by  team  members: 
Flathead  NF  (Montana).  Beaverhead  NF 
(Montana).  Coconino  NF  (Arizona). 
KaUtab  NF  (Arizona).  Santa  Fe  NF  (New 
Mexico).  Desdmtes  NF  (Oregon). 
WUlamette  NF  (Oregon),  and  the  Mt 
Hood  NF  (Oregon).  Additionally,  written 
comments  and  statistical  information 
were  sought  and  received  bom  each 
Forest  Service  Region. 

In  the  interviews,  agency  employees 
were  asked  to  respond  to  a  series  of 
questions:  (1)  What  do  you  want  the 
appeal  process  to  accomplish  for  the 
Forest  Service?  (2)  How  is  your  unit 
organized  to  manage  appeals?  (3)  What 
are  the  positive  or  negative  impacts  of 
the  appeals  process  on  your  work?  Are 
you  a  better  manager  because  of  the 
appeals  process?  (4)  What  impediments 
do  you  see  in,  or  as  a  result  of,  the 
process?  (5)  Do  you  see  a  difference  in 
how  appeals  are  processed  and       { 
managed  by  either  functional  area  Or 
administrative  level  within  the  agency? 

All  of  the  internal  and  external 
comments  vtere  analyzed  by  the  team,  a 
summary  of  which  is  available  for 
public  inspection  in  the  office  of  the 
Staff  Assistant  for  Operations.  National 
Forest  System.  14th  and  Independence 
Streets  SW  (Room  4211).  Washington. 
DC  The  comments  fell  into  two  major 
categories:  Those  related  to 
management  concerns  (how  the  agency 
manages  the  process)  and  those 
proposing  changes  in  the  current  rule. 


Review  Pbidings  aad  Conclmioaa 

Finding  1— Need  for  an  AppeaJa 
Process.  The  Public  general^  believes 
there  is  a  need  for  an  appeals  process 
which  gives  an  opportunity  to  challenge 
decisions  that  affsct  individuals, 
organizations,  and  communities. 
Furthermore,  they  prefer  the  relatively 
easy  accessibility  to  decisionmakers 
without  legal  counsel  afforded  by  the 
current  appeal  process  aw  recourse 
throu^  judicial  proceediiigs. 
Nevertheless,  many  members  of  the 
public  believe  that  the  appeals  process 
is  cumbersome,  inconvenient, 
expensive,  too  technical,  and  too 
legalistic. 

Forest  Service  managers  also  believe 
that  there  is  a  need  for  an  appeals 
process.  Generally,  they  view  it  as  a 
useful  mechanism  whidi  permits  line 
officers  to  review  decisions  that 
members  of  the  public  find 
objectionable  or  that  they  may 
misunderstand  In  many  respects.  Forest 
Service  managers'  views  parallel  the 
pubUc  sentiments  that  the  appeals 
process  has  become  too  complicated. 

Finding  2— Objectives  ofthe  Appeais 
Process.  The  current  appeals  process  is 
a  "hybrid"  that  mixes  appeals  by  those 
having  grievances  arising  from  decnaons 
affecting  business  or  legal  relatioaahipfl 
with  appeals  by  others  who  do  not  have 
such  a  relationship. 

An  appeals  process,  in  its  most 
traditional  sense,  is  ad^adicatary, 
providing  a  process  by  whk:h  a  party 
who  has  a  business  or  legal  reJationship 
with  the  agency  can  address  grievances 
arising  from  that  relationship.  Whether 
in  a  judicial  or  administtative  context,  a 
traditional  appeals  process  provides  e 
means  for  looking  at  what  happened, 
judging  the  merits  of  the  situation 
(within  the  defined  limits  of  a  standard 
of  review),  and  prescribing  a  remedy. 

By  and  large,  the  Forest  Service 
appeals  process  has  always  been 
broader  in  scope  than  a  traditional 
adjudicatory  procedure.  Increasingly,  it 
has  become  a  managerial  tool  for  testing 
the  soundness  of  day-to-day 
decisionmaking  and  for  testing  current 
policy  and  the  attendant  exercise  of 
agency  diacretian.  For  the  majority  of 
appellants,  the  current  process  is  more 
akin  to  a  public  involvement  process 
than  to  an  adjudicatory  (hvkxss, 
because  it  permits  anyone  dissatisfied 
with  a  decision  of  a  finest  officer  an 
opportunity  to  have  that  decision 
reviewed. 

While  the  detail  and  requirements  of 
36  CFR  211.18  have  some  characteristics 
of  adjudicatory  processes,  it  is  used  less 
as  a  pievanoe  process  than  as  a  revie«v- 


of-operations  process.  If  die  appeals 
process  is  to  remain  the  latter,  it  need 
not  have  the  formalities  of  a  traditional 
adjudicatory  procedure:  only  15  percent 
of  the  aH>eals  workload  involves 
grievances  arising  from  a  business  or 
legal  relationship  tvith  the  Forest 
Service.  If  the  appeals  process  is  to  be 
an  adjudicatoiy  process,  it  can  be 
limited  to  thoee  with  a  permit  or  other 
aotfaoiizatiaa  to  occupy  and  use 
National  Forest  lands,  since  the  agency 
provides  the  general  public  other  forums 
for  influencing  agency  dedsionmaking. 
Finding  3— Workload  and  Associated 
Impacts.  Actual  time  and  resources 
devoted  to  appeals  have  Increased 
dramatically  in  the  past  few  years. 
Costs  of  managing  the  ai^ieels  process 
are  growing  rapidly  each  year.  As  land 
management  planning  and  project 
implementation  proceed,  this  trend  is 
definitely  on  the  upswing  as  shown  in 
the  following  table. 

Tabi£  1.— Number  of  Appeals 


Fiacaiyatr 


1980„ 


1981- 
1982- 


1983- 
1984.. 


1985- 
1988- 


1987 

1988(wnidyos0- 


22S 

<•) 

139 

<•) 

303 

(') 

310 

584 

147 

438 

247 

681 

413 

1081 

335 

874 

234 

847 

>No 


While  it  is  apparent  that  the  number 
of  appeals  has  fluctuated  quite  a  bit,  the 
workload  has  steadily  increased.  The 
fluctuating  patterns  result  from 
controversial  activities  undertaken 
Servicewide  in  a  given  year  or  the 
previous  aae.  fai  1979  and  1980,  for 
instance,  it  was  the  second  Roadless 
Area  Review  and  Evaluation;  in  1962 
and  1983,  it  was  the  Small  Business 
Timber  Sale  Set  Aside  program:  in  1985, 
it  was  the  setting  of  fees  for  recreational 
residence  permits;  and  in  1986  it  was  the 
beginning  of  approval  of  Forest  plans 
mandated  by  the  National  Forest 
Management  Act  of  197a  Fewer  Forest 
plans  were  approved  during  FY  1987 
accounting,  in  part  for  fewer  appeals 
this  past  year  than  in  FY  1986.  AH)eala 
doubled  between  1965  and  1866.  and 
about  half  of  the  increase  resulted  from 
appeals  of  dedsNNis  to  approve  Forest 
plans. 

The  process  is  costly  as  shown  hi  the 
following  data  in  Table  2: 
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Table  2.— Cost  Summaries  by  Fiscal  Year,  by  Aoministrative  Levels 


FtaMlYMr 


Grand  toisl 


Ranger 


Suporviaor's 

OMoa 


RaoiOMl 
dJna 


OMoa' 


1984. 


1985..- 
1988.... 
1987  ». 


$2,791,229 
^633.995 
5,298,320 
5311.585 


$472,323 
482.284 
706.480 
468,117 


8701,524 

703.434 

2.034,208 

^056.0^S 


$1,211,316 

974.435 

1.907.530 

1,843.757 


$406,066 

(UyIP  $80,726) 

473,842 

(LMP  $161,451) 

660.102 

(LMP  $161,451) 

945,676 

(IMP  $511,262) 


Total.. 


16,035.129        2,127,204        5.495.201         5,937.038  2.475.686 

(LMP  $814,690) 


>  Rguras  in  paronttwtaa  ara  9»  ihaia  of  total  WaaMngton  Offloe  costs  attrtiutaUe  to  Land  and  Raaouroe  Managemartt  Plan 
ware  noiavailatw  fcom  Regional  or  Foraat  laMols. 
*  Data  ab  of  7/1/87.  proiaciad  ttvough  9/30/87. 


appeals  (LMP).  Simiar  breahdoions 


The  total  $16  million  dollar  price  tag 
to  administer  appeals  (1984-1987)  are 
direct  costs  only  that  are  attributable  to 
agency  staff  woik. 

The  process  is  also  time-consuming 
for  all  concerned.  The  current  rule 
provides  a  duration  of  about  160  days  to 
decide  an  appeal  through  ofie  level  of 
review  (assuming  there  are  no  time 
extensions  and/ or  intervention  requests 
granted,  and  there  are  no  procedural 
appeals),  and  305  days  if  taken  through 
the  second  level.  On  the  average,  it  has 
taken  225  days,  or  7.5  months  to  decide 
an  appeal  at  the  first  level. 

Finding  4— Redundancy.  A  case  can 
be  made  that  some  of  the  reasons  for 
having  an  appeals  process  have  been 
legislated  into  obsolescence  by  such 
statutes  as  the  National  Environmental 
Policy  Act  and  National  Forest 
Management  Act.  Decisions  that  have 
been  thoroughly  analyzed,  documented, 
and  subjected  to  public  participation 
under  provisions  of  these  statutes  are 
habitually  recycled  through  the  appeals 
process,  giving  the  public,  as  it  were, 
redundant  opportunities  to  object  to  a 
single  decision.  The  issue  is  "how  many 
hurdles  must  be  cleared  before 
management  decisions  may  be 
implemented?" 

Sixty  percent  of  all  appellantx  have 
been  involved  in  some  aspect  of 
predecisional  public  involvement 
activities;  and  60  percent  of  the  time,  the 
issues  under  appeal  involve  processes 
carried  out  pursuant  to  the  National 
Environmental  PoUcy  Act  and  the 
National  Forest  Management  Act 

Finding  5— Communications.  Many 
appeals  result  from  misunderstandings 
and  communication  failures  between 
Deciding  Officers  and  affected  groups  or 
*  individuals.  There  is  a  general 
reluctance  for  the  parties  to  try  to 
resolve  problems  before  an  appeal  is 
filed. 


Finding  6— Impacts  on  Projects.  The 
agency's  ability  to  design  and  implement 
resource  management  projects  and 
activities  is  hampered  when  agency 
resources  are  siphoned  from  resource 
management  to  process  management 
For  example,  an  appellant  can,  at 
minimal  cost,  increase  the  cost  (and 
sometimes  substantially  diminish  the 
feasibility)  of  a  project  through  the  time 
it  takes  the  agency  to  complete  an 
appeal,  even  though  the  original 
decision  might  ultimately  be  upheld. 
Where  the  agency  has  solicited  bids  or 
proposals  for  special  uses  on  National 
Forest  System  lands,  such  as  for  winter 
sports  areas,  applicants  can  spend 
substantial  amounts  of  money 
responding  to  the  proposals  only  to 
incur  greater  expense,  because  of  the 
time  involved  to  process  the  appeal.  The 
process  can  also  be  abused  by  using 
appeals  of  procedural  rulings  as  a  delay 
strategy. 

Twenty-two  percent  of  the  appellants 
who  appeal  decisions  to  adopt  Forest 
plans  also  appeal  later  decisions  by 
forest  officers  to  implement  project 
activities  permitted  under  these  same 
plans.  More  often  than  not  requests  for 
stays  accompany  appeals  of  project 
decisions. 

Finding  7— Process  Management. 
Among  the  many  concerns  with  proper 
functioning  of  the  current  appeals 
system  are  that  the  agency  itself  does 
not  follow  its  own  rules  with  respect  to 
time  periods  and  that  there  is  too  much 
paperwork.  While  supporting  the  need 
for  an  appeal  process,  the  public  wants 
one  that  is  easier  to  use.  Additionally, 
most  believe  the  current  process  is 
biased,  because  it  is  an  internal  review, 
and  that  there  is  a  double  standard 
where  timelines  are  concerned. 

While  the  Forest  Service  does  not 
agree  that  there  is  a  serious  bias 
problem,  it  recognizes  that,  by  virtue  of 
its  being  an  internal  review  process. 


some  citizens  will  always  perceive  bias 
and  will  further  infer  bias  from  appeal 
decision  history.  Reviewing  Officers 
affum  about  70  percent  of  all  appeal 
decisions,  and  reverse  or  remand  (return 
to  the  lower  level  for  specific  action, 
upon  which  a  new  appeal  could  be 
based]  only  about  15  percent;  and  either 
dismiss  [for  procedural  inadequacies)  or 
close  the  other  15  percent  when  the 
appeal  is  withdrawn  by  the  appellant,  or 
the  initial  decision  is  withdrawn  by  the 
forest  officer. 

Appellants  are  also  quick  to  point  out 
that  while  the  agency  insists  that 
appellants  observe  rule  timelines,  it 
does  not  consistently  do  so  itself:  The 
average  time  for  forest  officers  to 
complete  certain  tasks  (responsive 
statements,  intervention  and  stay 
rulings,  and  final  ruling  on  the  merits)  is 
typically  longer  than  permitted  under 
the  rule,  especially  for  complex  appeals 
involving  land  management  plans. 

Summary  of  Review  Findings 

The  often-voiced  ideal  of  the  appeals 
process  has  been  to  give  the  public  an 
informal  avenue  for  review  and 
resolution  of  disputed  agency  decisions 
without  the  necessity  of  litigation.  The 
process  has  served  the  agency  and  the 
public  with  varying  degrees  of  success 
for  many  years.  But  viability  of  the 
appeals  process  has  suffered  as  multiple 
use  management  of  the  National  Forests 
continues  to  grow  in  complexity,  and  the 
magnitude  and  intensity  of  issues 
expands. 

The  process,  as  it  has  evolved  over 
the  last  few  years,  is  not  the  simple, 
quick,  informal  process  that  the  agency 
originally  intended  it  to  be.  In  fact,  the 
appeals  process  has  become  a 
significant  generator  of  paperwork  and  a 
time-consuming,  costly  effort,  trading  off 
resoiuces  and  energies  that  might 
otherwise  be  directed  to  substantive  on- 
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the-ground  land  and  resource 
management  activities. 

The  Forest  Service  "sfipeal*"  prooess 
needs  ati^tment  to  better  serve  the 
public  and  the  agency  and  to  be 
compadble  with  the  agency's  pabiic- 
orieotad  vision  statement  of  "cuing  for 
the  land  and  serving  people."  Practice 
onder  the  current  nde  does  neidier  as 
well  as  it  mighL 

C^riUMM  Considered 

In  considering  the  findings  of  the 
review,  the  Forest  Service  iomuilated  a 
number  of  alternatives: 

1.  Retain  the  current  appeal  regulation 
without  change. 

2.  Revise  the  current  regulation  to 
address  some  of  the  major  problems 
discovered  in  the  review  process,  such 
aa  reiBOTing  delays  inherent  in  handling 
procedural  matters;  modifying  time 
periods;  streamlining  the  overall 
proceM. 

3.  Oeviae  a  new  appeal  process  that 
imposes  few  procedural  requiremenly,  is 
informal,  limits  paperwork  only  to    j 
existing  documents  and  appetiaat't 
notice  of  appeal,  limits  participatioa  to 
appellants,  and  requires  a  Deciding 
Officer  to  meet  widi  appellants  to 
discuss  and  resolve  concerns. 

4.  Adopt  a  hi^y  legalistic  process 
compared  to  that  of  the  current  role. 
This  option,  a  grievance  style  procedure, 
would,  for  example,  require  appellants 
to  meet  standing  requirements  and  post 
bonds  to  protect  the  public  interest  from 
nuisance-type  appeals,  allow  no 
extensions  of  time  for  the  agency  or 
appellants,  and  require  appellants  to 
pay  agency  costs  if  appellants  do  not 
prevail. 

5.  Provide  a  two-trade  appeal 
procedure:  an  adjudicatory  one  for 
appeals  involving  wrritten  instruments, 
and  a  simplified  procedure  for  decisions 
that  involve  agency  discretion. 

6.  Establish  an  external,  independent 
review  board,  members  of  which  would 
be  appointed  by  the  Secretary  to  deal 
with  all  appealable  decisions  or  certain 
classes  of  decisions. 

7.  Eliminate  the  appeal  process 
altogetiier. 

Each  option  was  analyzed  in  terms  of 
the  findings  of  the  review  and  the 
agency's  objectives  in  having  an  appeal 
process.  The  conclusions  were  as 
follows: 

1.  While  agency  personnel  and 
appellants  are  knowledgeable  of  the 
current  rule  and  thus  have  a  certain 
"comfort  level"  with  its  procedures, 
retaining  the  current  rule  withoot  change 
would  ignore  the  review  findings. 

2.  Trying  to  fix  the  current  ndle  would 
not  be  svffident  to  address  the  finHingf 
and  would  fiirther  "hybridize"  the 


appeah  process,  cautinuing  the  "split 
personality"  of  the  nirrpnt  rule  wliich 
blurs  a  grievance  type  appeal  process 
with  aore  a  discretionary  type  review 
process. 

3.  A  role  with  few  procedural 
requirements  saves  effort  expended  by 
the  agency  in  time-consuming 
procedural  matters.  Savings  in  time  and 
dollar  costs  to  manage  the  appeals 
process  could  be  applied  to  on-the- 

ground  imitMigPinpnt  of  land  »rui 

resources.  However,  those  appellants 
who  have  a  legal  relationship  with  the 
Forest  Service  through  a  written 
instrument  or  authorization  would  be 
short-changed  by  a  new  appeal  process 
that  provides  few  procedural  or  "due 
process"  requirements. 

4.  Adopting  more  legalistic  procedures 
sifflflar  to  those  in  judicial  proceedings 
is  less  likely  to  serve  the  interests  of 
appellants  and  the  Agency.  However, 
requiring  appellants  to  pay  a  fiUng  fee 
may  have  merit.  Such  suggestions  have 
been  rejected  in  previous  appeal 
regulations.  Filing  fees  are  not  hiduded 
in  the  proposed  rules,  but  are  a  recurring 
topic  so  ^  Agency  invites  public 
conunent  on  whether  a  reasonable 
minimum  ffliqg  fee  shoold  be  required. 

5.  On  the  surface,  establishing  an 
independent  board  to  hear  and  rule  on 
appeals  rat^t  aiipear  to  be  attractive 
frcm  the  standpofart  of  obtaining  more 
objective,  unbiased  decisions.  However, 
the  history  and  nature  of  such  boards  is 
that  they  require  highly  structured, 
formalized  rides  of  procedure  mriiidi 
complicate,  rather  than  simplify,  m 
appeals  process.  Such  complexity  is  not 
in  the  bmt  interest  of  those  appellants 
who  lack  the  resources  to  hire  legeii 
representation.  Moreover,  such 
formalized  processes  may  intensify 
adversarial  relationships  with  tkt 
agency  whose  decisions  are  being 
reviewed  and  nded  on.  Sndi  a 
relationship  is  counter  to  the  Forest 
Service  commitment  and  desire  to 
increase  communication  and 
cooperation  with  the  public.  In  addition, 
an  external  board  could  erode  the 
agency's  statutory  autbority  to 
administer  its  programs  and  to 
supervise,  correct,  or  redirect 
operations. 

0.  The  option  of  eliminating  the 
current  rule  and  not  offering  any  kind  of 
appeal  process  ignores  the  finding  that 
the  public  and  the  agency  want  a 
process  that  allovra  for  review  of 
decisions.  The  agency  values  an 
administrative  process,  because  it 
requires  the  agency  to  continue  to  work 
with  and  hear  what  appellants  are 
saying  and  obfecting  to.  This  active 
listening,  which  is  ipiite  different  from 
the  adversarial  relationships  ot  jucUdal 


proceedings,  allows  the  agency  to 
correct  iaiHoper  decisioBS  aad 
operational  problems.  It  offers  the  public 
a  chnnee  to  get  decisions  reversed 
without  the  expense  of  a  legal 
proceecDng.  Moreover,  even  Chough  the 
a^Bikcy  provides  an  af^ieal  process  at  its 
own  discretion,  because  a  process  ha* 
been  offered  for  so  long,  the  public 
would  likely  view  its  ftliminat^on  as  a 
serious  loss. 

Based  on  analysis  and  consideration 
of  the  findings  resulting  from  review  of 
tiie  current  appeals  process,  the  Forest 
Service  concludes  that  the  time  has 
come  to  propose  a  significant 
redefinitton  and  redirection  of  the 
appeal  process.  The  alternative  that 
appeared  to  have  the  most  merit  was 
that  of  deveiopiag  a  two  track  system 
(Na  5) — one  for  appeal  of  written 
instruments  utd  one  for  review  of  land 
and  resource  management  plannii^  and 
project  implpinpntaHnn  decislons,  in 
which  the  agency  has  substantial 
discretion.  This  approach  would  allow 
adoption  of  prooedures  appropriate  to 
review  of  each  type  of  d'?cition  and 
would  eliminate  the  confosion  of 
purpose  and  procedure  wnripmir  to  the 
current  rule.  Moreover,  this  approach 
alloKvs  for  reqKuufing  to  the  other 
findings  of  the  review  related  to 
simplifying  and  streamlining  the 
process. 

Proposal 

The  current  approach  of  treating  all 
decisions  alike  and  subjecting  appeals 
and  reviews  of  all  decisions  to  ^e  same 
procedural  requirements  under  36  (7R 
211.18  confoses  flie  need  to  provide  a 
grievtmce  procedure  with  botij  the 
agency's  need  to  review  its  own 
decisionmaking  conduct  and  tiie 
agency's  desire  to  provide  Ml 
opportunify  for  tiie  public  to  participate 
in  and  affect  Forest  Service  planning 
dedsrans.  It  is  clear  that  the  agency 
needs  to  separate  those  purposes  and 
devise  decision  review  procedures  titat 
are  appropriate  to  each.  Accordingly, 
the  agency  is  proposing  to  replace  the 
current  appeal  rules  with  two  rules, 
each  behig  a  separate  and  distinct 
process  for  challenging  and  obtaining 
review  irf  Forest  S«vioe  decisions.  The 
distinction  is  based  on  the  types  of 
decisions  at  issue  and  the  de^ee  of 
agency  discretion  in  making  the 
dedsion.  These  foctors,  in  turn, 
determine  who  is  affected  by  a  decision, 
the  type  of  relationship  that  exists 
between  the  agency  and  ai^ellants,  and 
the  procedures  that  are  appropriate  for 
obtaining  review  of  a  dedsioo. 

One  rule  would  be  limited  to  appeal  of 
written  decisions  arising  from  issuance. 
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approval,  and  administration  of  written 
instruments  audiorizing  occupancy  and 
use  of  National  Forest  System  lands. 
This  rule  would  be  codified  at  36  CFR 
Part  251 — Land  Uses  as  Subpart  C. 
Appeals  under  these  rules  would  be 
limited  to  holders  of  and  certein 
applicants  for  authorizations  who  enjoy 
a  business  or  legal  relationship  with  the 
Forest  Service  based  on  the  agency 
granting  a  privilege  authorized  by 
stetute  to  use  and  occupy  National 
Forest  System  lands,  liis  process  is 
somewhat  adjudicatory  in  nature,  as  the 
remedy  for  the  dispute  resides  within  or 
may  be  interpreted  fitim  the  written 
instrument  itself  or  an  authorizing 
statute  or  regulation.  As  previously 
noted,  contractual  disputes  would  not  be 
subject  to  this  rule.  Those  kinds  of 
disputes  would  continue  to  be  handled 
by  the  Department's  Board  of  Contract 
Appeals  pursuant  to  the  Contract 
Disputes  Act  and  7  CFR  Part  24. 

lliis  written  instrument  rule  would 
retain  many  of  the  features  of  the 
current  rule  ({  211.18)  and  seek  to  offer  a 
fair  and  deliberate  procees  for  appealing 
and  obtaining  administrative  review.  In 
short,  it  would  provide  the  elements  of 
due  process  that  are  fundamental  to 
resolving  issues  that  arise  from  a 
business  or  legal  relationship  between 
the  Forest  Service  and  the  appellant 

In  contrast  to  the  structured, 
grievance-oriented  rules  for  dedsions 
related  to  %vrittcn  instnmients,  the 
agency  is  proposing  a  more  informal 
review  process,  to  be  codified  at  36  CFR 
Part  217,  for  National  Forest  System 
land  and  resource  management  plan  and 
projed  dedsions.  These  proposed  rules 
would  offer  anyone  who  objeds  to  such 
decisions,  a  streamlined,  one-level 
review  by  an  officer  at  the  next 
administrative  level.  The  decisions 
reviewable  under  Part  217  arise  bom 
compliance  with  the  National 
Environmental  Policy  Act  the  National 
Forest  Management  Act,  implementing 
regulations,  polides,  and  procedures 
and  represent  the  public's  last 
administrative  opportunify  to  influence 
the  outcome  of  National  Forest  System 
planning  and  decisionmaking. 

The  procedures  set  forth  in  each  rule 
have  been  drafted  to  conform  to  and 
reflect  other  findings  of  the  review, 
namely  (1)  to  simplify  the  process  to 
make  it  less  costly  to  administer  and 
easier  to  use;  and  (2)  to  give  greater 
Emphasis  to  discussions  between  the 
Forest  Service  Dedding  Officer  and 
potential  appellants  to  avoid  appeals 
and  to  work  cooperatively  to  resolve 
issues  where  possible.  Accordingly, 
many  of  the  feature  in  one  rule  are 
induded  in  the  other,  where  not 


inconsistent  with  the  basic  purpose  of 
each  rule. 

It  should  be  noted  that  regardless  of 
the  natxire  and  degree  of  any  changes  to 
the  appeals  process  through  rulemaking, 
the  agency  recognizes  that  it  must 
improve  its  internal  management  of  the 
process  itself.  This  will  require 
strengthening  the  management  review  of 
appeals  and  monitoring  of  the  process 
Servicewide.  ff  these  proposals  are 
adopted,  special  emphasis  will  be  given 
to  monitoring  how  well  Deciding 
Officers  and  Reviewing  Officers  meet 
deadlines  under  the  new  rules,  and 
prompt  action  will  be  taken  to  remedy 
excessive  delays  in  Forest  Service 
processing  of  appeals. 

Features  of  Proposed  Rules 

Part  251,  Subpart  C— Appeal  of 
Decisions  Related  to  Occupancy  and 
Use  of  National  Forest  System  Lands 

The  rules  establishing  procedures  for 
appealing  decisions  related  to  written 
instruments  issued  or  approved  by  the 
Forest  Service  would  be  codified  at  Part 
251 — Land  Uses.  This  placement 
strengthens  the  logical  tie  between  the 
primary  rules  that  govern  land  use 
authorizations  and  the  procedures  for 
challenging  Forest  Service  decisions 
about  authorizations. 

The  prindpal  features  of  the  proposed 
rule  keyed  to  the  CFR  section  number 
are  summarized  here. 

Section  251.80  Purpose  and  scope. 
This  section  asserts  that  the  purpose  is 
to  provide  a  fair  and  deliberate  process 
for  appealing  and  reviewing  written 
dedsions  arising  from  the  issuance, 
approval  and  administration  of  written 
instruments  that  authorize  the 
occupancy  and  use  of  National  Forest 
System  lands. 

Section  251.61  Applicability  and 
effective  date.  Unless  those  who  can 
appeal  under  these  rules  elect  to  have  a 
decision  reviewed  under  36  CFR  Part 
217,  the  rules  at  36  CFR  Part  251. 
Subpart  C  would  govern  all  appeals 
related  to  authorized  uses  of  National 
Forest  System  lands.  This  section  would 
allow  for  the  continuance  of  appeals 
related  to  written  instruments  that  have 
already  been  brought  under  the  current 
rule  36  CFR  211.18. 

Section  251.83  Parties  eligible  to 
participate.  There  would  be  only  three 
types  of  parties  participating  under  this 
subpart:  Appellants,  interveners,  and 
the  Dedding  Officer  who  made  the 
dedsion  being  appealed.  Appellants 
would  be  limited  to  a  holder  of  a  written 
instrument  or  authorization  or  to 
applicants  who  are  applying  for  an 
authorization  in  response  to  a 
solicitation  by  the  Forest  Service  and 


who  either  are  denied  the  authorization 
or  object  to  terms  and  conditions  being 
offered.  The  persons  allowed  to 
intervene  would  be  other  applicants  for 
the  same  authorization  or  holders  of 
similar  authorizations  who  have  a  direct 
interest  and  could  be  directiy  impacted 
by  the  appeal  decision. 

The  limitations  on  who  can  appeal 
and  intervene  are  essential  to  this 
proposed  rule,  because  it  is  designed 
only  to  resolve  issues  arising  from  a 
decision  to  issue  or  approve,  to  deny 
issuance  or  approval,  or  to  administer 
an  authorization.  These  persons  have  a 
business  or  legal  relationship  with  the 
Forest  Service  by  virtue  of  the 
application  for  or  acceptance  of  a 
written  instrument  and  because  of  that 
relationship  must  have  a  procedure  for 
bringing  and  resolving  grievances. 

Those  who  object  to  the  use  of  the 
lands  or  resources  to  be  covered  by  the 
issuance  of  an  authorization  could 
request  review  of  the  basic  decision  on 
the  management  and  allocation  of  the 
area  under  the  new  procedures  at  36 
CFR  Part  217  at  the  time  tiie  basic  land 
management  allocation,  prescription,  or 
project  decision  was  made.  For  example, 
if  the  Forest  Service  wants  to  consider 
developing  a  winter  sports  site  on  a 
National  Forest,  that  allocation  must  be 
subjected  to  analysis  in  accordance  with 
the  National  Environmental  Policy  Act 
and  implementing  regulations,  policies, 
and  procedures  in  both  the  land  and 
resource  management  plan  and  a  later 
site-specific  project  proposal.  In  both 
circumstances,  tiie  results  of  that 
analysis  would  be  documented  in  either 
an  enviroimiental  assessment,  or,  more 
likely,  an  environmental  impact 
statement,  and  the  decision  would  be 
made  and  documented  in  a  Decision 
Notice  or  a  Record  of  Decision.  It  is  at 
these  points  that  interested  persons 
could  object  to  the  decision  under  36 
CFR  Part  217.  If  the  Deciding  Officer 
decided  to  establish  and  develop  a 
winter  sports  site  and  the  period  for 
requesting  review  of  that  decision 
expired,  or  the  decision  was  upheld  by  a 
Reviewing  Officer,  the  Deciding  Officer 
would  solicit  applicants  to  develop  the 
site.  When  the  Deciding  Officer  chose 
the  best  applicant  and  offered  a  permit 
a  business  or  legal  relationship  would 
then  exist,  which  would  not  be  subject 
to  intervention  by  the  general  public 
through  36  CFR  Part  217  or  Part  251. 

This  distinction  between  the  public's 
opportimify  to  object  to  a  basic 
allocation  decision  or  site-specific 
project  implementation  dedsion  and  the 
right  of  an  appUcant  or  permit  holder  to 
enter  into  a  business  or  legal 
rdationship  with  the  Forest  Service  is 
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fundamental  to  the  coBStniotioii  of  the 
two  rale  prooeas. 

Section  351  JH   Af^)eakibie  decisions. 
This  aection  bsti  the  written  dednona 
arisiag  from  specific  types  of  pennitted 
oaea  of  National  Forest  System  lands 
that  can  be  appealed.  T^  decisions 
ran^e  &om  approval  of  grazing  of 
livestock  to  approvals  of  special  use 
permits.  The  approval  of  plans  of  mining 
operations  pursuant  to  36  CFR  Part  228 
and  36  CFR  292.17  and  292.18  would  be 
added  to  die  list  of  appealable 
decisions,  ending  the  separate 
abbreviated  appeal  procedures  of  36 
CFR  228.14.  The  new  procedures  to  be 
established  in  Part  251  Subpart  C  are  so 
similar  to  those  now  offered  under 
§  228.14  that  the  agency  finds  it  would 
be  redundant  and  inefficient  to  retain  a 
separate  procedure  for  appeal  decisions 
related  to  mining  operating  plans. 

Paragraph  (b]  clarifies  that  decisions 
made  by  a  forest  ofEcer  who  is  not  a 
line  officer  are  considered  to  be 
decisions  of  the  line  officers.  Quesfions 
on  this  have  arisen  bom  time  to  time 
under  the  existing  rule  and  have 
confused  some  Forest  S«vice  officers 
and  appellants  as  to  where  an  appeal 
should  be  filed.  This  paragraph  would 
eliminate  that  confusion  especially  in 
conjunction  with  the  requirements  of 
paragraph  [c]  regarding  giving  notice  of 
a  decision. 

Paragraph  (c)  of  this  section  would 
continue  the  requirement  that  the 
Deciding  Officer  give  applicants  and 
holders  written  notice  of  a  decision;  in 
most  cases,  this  is  a  letter.  Hie  proposed 
rule  would  add  a  new  requirement  that 
the  notice  specify  the  name  of  the  officer 
to  whom  an  appeal  may  be  filed  and  die 
deadline  and  address  for  filing.  Equally 
important  the  mie  would  require  a 
Deciding  Officer  to  include  a  statement 
that  the  Officer  is  willing  to  meet  witfi 
the  applicant  or  holder  to  hear  and 
discuss  any  concerns  or  issues  related  to 
the  deciston.  Tliis  requirement  reflects 
the  agency's  desire  to  strengthen  direct 
communication  between  forest  officers 
and  users  and,  in  so  doing,  to  foster  a 
climate  in  which  issues  can  be  resolved 
without  leading  to  an  appeal.  Such  a 
statement  has  not  been  required  in 
previous  appeal  rules  and  is  proposed  to 
emphasize  and  signal  to  Forest  Service 
employees  the  importance  of  talking  and 
meeting  with  National  Forest  users 
rather  than  relying  principally  on 
written  comnranication. 

Section  251.85    Deasions  not 
appealable  under  this  subpart  This 
section  excludes  from  appeal  the  same 
decisions  that  are  currently  excluded 
under  38  CFR  211.1&  In  addition,  it 
updates  the  list  of  exdoded  dedsioos  to 
reflect  the  enfcHcemoit  of  Unifoim  Rules 


for  i¥otectioR  of  Archaeological 
Resources  at  38  CFR  Part  296,  wfaicfa 
requires  imposing  dvil  penalties  for 
violatioBs  covered  by  thoae  rales,  «nd  to 
reflect  enforcement  of  proUbitioiM  and 
orders  rdated  to  Natiooal  Forest  System 
adodniatration  at  36  C3^  Part  281.  in 
addition,  as  •  result  of  dw  agency's 
experience  wiA  the  devastating  forest 
fire  season  of  1987,  the  nde  would  now 
exclade  decisions  related  to 
rehabilitation  of  Natioiial  Forest  System 
lands  resulting  from  natural 
catastrophes,  if  the  Regimal  Forester  or 
Chief  finds  and  gives  notice  in  the 
Federal  Ragistar  that  good  cause  exists 
for  excluding  such  decisions  from 
appeal.  Also  exduded  from  review 
under  this  rule  would  be  dedsions  only 
reviewable  under  the  new  process 
proposed  for  36  CFR  Part  217. 

SectioD  251j86   Election  of 
appropriate  renew  procedure.  Because 
the  agency  is  also  proposing  another 
dedsion  review  process  at  Part  217,  it  is 
possible  that  a  dedsion  might 
occasionally  be  an>ealable  nnder 
Subpart  C  of  Part  251  as  well  as 
reviewable  under  Part  217.  For 
administrative  effidency.  in  such  cases, 
the  same  appellant  would  not  be 
allowed  to  pursae  review  of  a  dedsion 
simohaneousfy,  or  sequentially,  under 
both  processes.  This  section,  therefore, 
covers  that  possibility,  by  requiring  die 
appellant  to  choose  the  appropriate 
review  process,  and  furdier  advises  that 
an  appelant  thereby  fbrfieits  aU  right  to 
use  die  other  process  for  that  same 
dedsion.  It  should  be  noted  that  only  a 
]>ermit  holder  or  appticant  is  ever  feced 
with  this  choice,  llie  need  to  choose  the 
appropriate  review  procedure  would 
arise  only  vdien  a  dednon  documented 
in  a  Dedsion  Memo,  Dedsion  Notice,  or 
Record  of  Dedsion  affected  an 
appellant's  bosiness  or  legal  rdationahip 
with  the  agency. 

Section  2S1ST   Leweh  ofrewiew 
available.  This  section  would  entitle 
appellants  to  only  one  level  of  review 
for  dedsions  made  by  field  officers  in 
contrast  to  the  two  levels  of  review 
currently  provided  in  36  CFR  211.18. 
Limiting  review  to  only  one  level 
responds  to  die  findings  and  condnsions 
that  the  current  process  takes  too  long. 
The  agency  believes  that  dw  nature  <^ 
decisions  relating  to  written  iiistimaeuts 
are  of  such  specfficKy  and  detail  and  so 
ooasirained  by  aidfaaiinng  statute  or 
regulation  that  two  levels  of  review  is 
normafly  exoeseive.  However,  die  nde 
would  permit  discretionaiy  review  of 
appeal  dedsions  by  the  next  h^er 
officer,  it  would  require  eadi  Reviewing 
OfficCT  to  immediately  forward  m 
appeal  dedsion  letter  to  the  higher 
officer  so  that  officer  could  decide 


whether  or  net  to  raview  tiie  lower  levsl 
aliped  dedsion.  TUs  discretion 
provides  sn  iatemal  oontioi  mechanism 
over  appeal  dedsioiis. 

As  in  ^  CHtrsBt  rale,  iidtfad  dedstons 
by  die  Chief  <rf  tin  Forest  Setvioe  woald 
be  subject  to  discredoaarjr  review  by 
the  Secretasy  of  Agriculture,  bat  a 
holder  or  applicut  is  not  entitled  to  this 
review.  IMs  longstanding  difference  in 
treatment  of  appeal  of  initial  dedsions 
by  the  Chief  reflects  the  difiiering  scope 
and  nature  of  dedsions  made  by  an 
Agency  head.  It  also  reflects  the 
practical  reality  that  automatic  review 
of  all  dedsions  by  the  Chief  is 
inconsistent  with  the  scope  of  work  and 
responsibility  assigned  to  iSue  Secretary 
of  Agriculture. 

Section  2S1M  Piling  procedures  and 
timeliness.  The  procedures  in  this 
8ecti<m  are  the  same  as  in  the  current 
rule,  except  for  two  difiierenoes.  Under 
the  current  rale,  the  notice  of  appeal  is 
filed  with  die  Deciding  Officer.  Under 
the  proposed  rule,  an  appellant  would 
file  an  appeal  with  Ae  Reviewing 
OBtoa.  The  fifing  period  would  remain 
45  days,  but  die  language  of  the 
proposed  rule  is  dsurified  to  spedfy  that 
the  period  would  end  45  da3rB  from  the 
date  on  the  written  notice  of  the 
dedsion.  The  rule  would  make  clear  that 
it  is  the  responsibility  of  the  ai^ellant  to 
file  the  notice  properiy  and  by  the  end  of 
the  filing  period.  The  rule  «vould  retain 
legible  postmarlcs  as  evidence  of  timely 
filing  in  event  of  question. 

Section  2S1M  Extension  of  time. 
Except  far  time  to  file  a  notice  of  appeal 
and  for  discretionary  reviews  of  appeal 
dedsions,  a  Reviewing  Officer  has  the 
discretion  to  extend  the  time  periods 
under  the  rule  at  the  request  of 
appellants,  intervenors,  and  the 
Deciding  Officer,  or  to  extend  the  time 
for  issuing  the  appeal  decision.  These 
procedures  are  thie  same  as  in  the 
carrent  rule.  Whfle  the  agency  seeks  to 
be  responsive  to  concerns  about  the 
length  of  time  appeals  take,  it  is 
impractical  not  to  allow  extensions  of 
time  where  needed.  Through 
strengthened  management  of  the 
appeals  process,  the  agency  intends  to 
give  renewed  emphasis  to  meeting 
deadlines  in  the  rale  and  to  avoiding 
extensions  of  time  as  much  as  possible. 

Section  251.90  Notice  of  appeal 
content  In  contrast  to  the  current  rale, 
the  requirenMits  for  aotioe  of  appeal 
content  in  the  proposed  rale  ate  very 
spedfic  The  detailed  list  of  informatian 
that  is  to  be  provided  is  necessary  to 
infonn  appellants  of  the  evidence  and 
argument  they  aauat  present  in  orde- for 
the  Reviewing  Officer  to  review  the 
appealed  dedsion.  In  fact  the  proposed 
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rule  makes  clear  that  appellants  bear 
the  burden  of  proving  in  th^  notice  of 
appeal  why  a  deciaioa  should  be 
changed. 

Sectib/i  251.91  Responsive  statement 
It  is  fundamental  to  doe  process  that  all 
parties  be  apprised  of  information 
submitted  to  the  record  and  provided  an 
opportunity  to  reply  to  the  information. 
Therefore,  the  proposed  rule  retains  the 
features  of  the  current  rule  with  regard 
to  responsive  statements. 

The  proposed  rule  requires  a  Dedding 
Officer  to  prepare,  within  30  days  of 
receipt  of  the  notice  of  appeal,  a 
statement  responding  to  the  facts,  or 
issues  of  law  or  regulation  alleged  by  an 
a^ppellant.  A  copy  must  also  be  sent  to 
the  appellant  and  any  intervenors,  and 
they,  in  turn,  may  submit  a  reply  to  the 
responsive  statement  to  the  Reviewing 
Officer. 

Section  251.92  Implementation  and 
request  for  stay  of  implementation.  Like 
the  current  rule,  die  proposed  rule  would 
allow  implementation  of  a  dedsion 
under  appeal  unless  a  stay  is  requested 
and  granted.  The  proposed  rule  would 
permit  an  appellant  or  intervener  to 
request  a  stay  at  any  time  if  the  harmful 
effects  oouM  occur  during  pendency  of 
the  appeal. 

This  section  incorporates  most  of  the 
content  requirements  of  paragraph  (h)  of 
the  existteg  rale  for  requesting  a  stay. 
The  proposed  rale  pennito  ot^  parties 
to  the  apperi  to  reply  to  a  stay  request 
andretiuiresthat  tftbeydeso,  th^ 
must  amd  copies  to  aD  other  parties  to 
theappeaL 

Hiis  section  departs  fitim  the  existing 
stay  procedures  of  36  CFR  211.18  by 
requiring  a  stay  to  remain  in  effed  for 
the  15  days  past  the  period  for  dedding 
whether  to  conduct  a  discretionary 
review  of  An  appeal  decision,  unless 
chanfsd  at  Mtad  by  tlie  first-level 
Ru  viewiHg  OiBcst.  The  rule  would  slso 
allow  theiteviewiag  Officer  at  the 
disMSttonaiy  Isvri  on  his  or  her  own 
initiative  to  cxlead  a  stay  in  whole  or  in 
part  and  to  change  or  Bfl  a  stay,  as  well 
as  to  accqrt  patttkms  to  change  or  bft  a 
stay.  This  anmadi  is  cansistent  with 
the  objective  of  strsandining  dw  appeala 
process  at  tka  discretionary  level  vdiidi 
was  discasssd  ander  te  coBimenta  on 
{251.87. 

Section  251.93  Ruling  on  stay 
requests.  Under  the  proposed  rule,  die 
Reviewing  Offiosr  woald  have  to  rule  on 
a  stay  reqpMSt  within  10  calendar  days 
book  recent;  the  carrent  rale 
S  211.18(hK4)  allafwa  21  days.  This 
reduction  in  dM  tiase  for  ruling  on  stays 
is  lespoMiwa  to  tk»  findugs  of  die 
review  ef  the  canent  rula  thait  the 
current  appeals  proesas  takes  too  long. 
Tha  oilsria  die  Raviewint  Officer  shall 


consider  in  ndingon  a  stay  request  are 
the  saaM  in  the  proposed  rule  as  in 
S  211.18(h](&).  »(cept  that  the  additional 
criterion  has  been  added  to  consider 
any  information  provided  by  the 
Deciding  Officer  or  other  parties  to  the 
appeal  in  response  to  the  stay  request. 
As  in  the  current  rule,  the  proposed  rule 
requires  the  Reviewing  Officer  to  issue  a 
written  decision  on  a  stay  request  and 
specifies  the  content  of  the  stay  dedsion 
letter,  depending  on  the  dedsion. 

Section  251.94  Duration  of  and 
changes  to  stay  decisions.  The  rules  in 
this  section  are  basically  the  seime  as 
paragraph  (i)  of  the  current  rule  except 
that — consistent  with  the  desire  to 
streamline  and  expedite  appeals  and 
with  a  one  level  of  appeal  process — 
dedsions  to  grant  deny,  lift  or 
otherwise  change  a  stay  are  not  subject 
to  further  appeal  and  review. 

Section  251.95  Intervention.  Because 
the  proposed  nde  is  limited  to  those 
persons  who  have  a  business  or 
business  or  legal  relationship  with  the 
Forest  Service,  it  is  appropriate  and 
necessary  to  limit  the  basis  for 
intervention  in  an  appeal  under  the 
proposed  rale.  Therefore,  nnder  die 
proposed  role,  interventions  would  be 
limited  to  applicants  for  or  holders  of  a 
written  instrument  of  the  same  or  a 
similar  ^e  that  is  the  subjed  of  the 
appeaf  nul  who  have  an  interest  that 
could  be  dlrecdy  affected  by  an  appeal 
dedsion.  For  example,  where  a  grazing 
permittee  appeals  a  decision  arising 
from  administration  of  a  grazing  permit 
a  holder  of  a  grazing  permit  on  a 
neighboring  allotment  might  also  be 
affected  by  the  appeal  decision  and 
wish  to  intervene  in  the  appeal  to 
protect  his  or  her  interesta. 

Those  requesting  intervention  would 
have  to  make  written  petition  to 
intervene  and  bear  the  burden  of 
showing  in  the  petition  how  a  decision 
on  the  appeal  would  directly  affect  the 
petitioner's  intesests.  The  Reviewing 
Officer  would  datenaine  if  a  person 
qualified  to  intervene  and  that  decision 
would  not  be  subjed  to  further  appeal. 

The  rule  would  require  appellanU  and 
intervenors  to  furnish  copies  of  all 
submissions  to  each  other  and  die 
Decicfiag  Officer. 

In  contrast  to  the  current  rule^ 
intervenors  would  not  be  able  to 
continae  an  amieal  if  the  app^ant  with- 
draws the  appML  The  failura  to  provide 
such  a  control  in  the  current  rule  has  led 
to  many  cases  wbten  the  intervenors  get 
an  appeal  deciston  after  an  appellant 
withdrawa  Since  the  intsrvenot  would 
not  be  a  party  to  an  ^pea)  uoleas  the 
appellant  had  appealed,  it  is  only  togtcal 
that  there  be  no  farther  standing  far  an 


intervenor  on  iasues  mooted  by 
withdrawals. 

Section  2S1M  Oral  presentations.  In 
contrast  to  the  current  rale,  this 
proposed  rote  wodd  clarify  that  the 
purpose  of  oral  presentations  is  to 
restate,  emphasize,  or  clarify 
information  related  to  an  appeal.  The 
rule  would  also  darify  that  tiiese 
presentations,  which  can  be  meetings  in 
person  or  by  phone,  are  informal  affairs. 
Rules  of  procedure  and  condud 
applicable  to  a  judicial  proceeding,  such 
as  rules  of  evidence  or  cross- 
examination  of  participants,  are 
inappropriate. 

Consistent  with  the  effort  to 
streamline  and  simplify  the  appeals 
process  and  with  the  basic  concept  of 
this  proposed  rule,  only  appellants  could 
request  oral  presentations,  However, 
intervenors  and  the  Dedding  Officer 
would  be  entitled  to  partidpate,  and  the 
presentation  could  be  open  to  public 
attendance,  but  not  participation. 

A  request  for  an  oral  presentation  at 
the  time  of  filing  an  a^^al  would 
automatically  be  granted.  Requests  for 
oral  presentation  later  in  the  appeal 
would  be  considered,  but  the  Reviewing 
Officer  would  have  discretion  to  grant 
or  deny  the  request,  and  that  dedsion 
would  be  final  and  not  subject  to  furdier 
appeal. 

The  rule  would  make  clear  that 
appellants  and  intervenors  must  bear 
any  expense  in  attending  an  oral 
presentation. 

Section  251.97  Authority  of  reviewing 
officer  in  conduct  of  appeal.  This 
section  would  authorize  the  Reviewing 
Officer  to  establish  whatever 
procedures  are  necessary  to  ensure 
orderly,  expeditious,  and  fair  conduct  of 
an  appeal.  Such  procedural  matters 
would  not  be  subject  to  appeal  and 
further  review.  This  section  retains  the 
provision  of  the  current  rule  allowing  a 
Reviewing  Officer  to  consolidate 
appeals  of  the  same  decision  or  similar 
decision  involving  common  issues  of 
fact  or  law  and  to  issue  an  appeal 
dedsion  covering  these  appeals.  The 
Revtewing  Officer  must  give  notice  to  all 
parties  of  a  decision  to  consolidate 
multiple  amieals. 

The  proposed  rule  also  makes  dear 
that  the  Reviewiag  Officer  at  the  first 
levd  may  ask  for  additional  information 
bom  any  party  to  an  appeal,  but  aU 
parties  must  be  notified  of  the  request 
and  receive  copies  of  any  information 
supplied. 

Finally,  in  contrast  to  the  current  rute. 
this  section  would  make  dear  that  aa 
appeal  iA  an  initial  decision  by  the  Chief 
conducted  by  the  Secretary  woeld  be 
subject  to  the  same  rules  aoA 
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procedures  applicable  to  all  other  Srst 
level  appeals.  This  section  also 
addresses  procedures  applicable  to 
conduct  of  discretionary  reviews. 

Section  251.98  Appeal  record.  This 
section  defines  what  constitutes  the 
appeal  record  at  both  the  first  level  of 
review  and  at  the  discretionary  levels  of 
review.  In  contrast  to  the  existing  rule  at 
S  211.18,  the  responsibility  for 
assembling  and  maintaining  the  appeal 
record  would  reside  with  the  Reviewing 
Officer.  This  eliminates  an  occasionally 
expressed  concern  of  appellants  that  it 
appears  to  be  a  conflict  of  interest  lot 
the  Deciding  Officer  to  maintain  the 
record. 

In  the  interest  of  expediting  and '   | 
streamlining  the  appeal  process,  a 
Reviewing  Officer,  who  exercises  the 
discretion  to  review  a  lower-level 
Reviewing  Officer's  appeal  decision, 
would  be  limited  to  the  record       .   I 
assembled  at  the  first  level  and  the  > 
appeal  decision  letter  of  the  lower  level 
Reviewing  Officer.  The  rule  expressly 
prohibits  reopening  the  record  at  this 
discretionary  review  level.  This 
prohibition  does  not  apply  to  review  by 
the  Secretary  of  initial  decisions  of  the 
Chief,  since  the  Secretary's  review 
would  be  the  first  and  only  level  of 
review  (rf  those  decisions. 

Section  251.99   Appeal  decision.  This 
section  of  the  proposed  rule  provides 
greater  specificity  to  Reviewing  Officers 
than  the  current  rule  on  the  nature  of  the 
decision  to  be  rendered  and  continues 
the  30-day  timeframe  from. closure  of  the 
appeal  record  for  rendering  appeal 
decisions.  This  section  also  would 
clarify  that  unless  an  appeal  decision  is 
reviewed  at  the  next  level  the 
Reviewing  Officer's  decision  stands  as 
the  final  administrative  decision  of  the 
Department  of  Agriculture  on  the  matter. 

This  section  also  includes  a  new 
provision  aimed  at  reducing  the  time  it 
takes  to  complete  appeals  and  en(&ig 
the  uncertainty  of  the  status  of  appeals 
when  a  decision  is  not  renderedwittdn 
30  days  by  a  Reviewing  Officer  at  the 
discretionary  level  of  review.  Under  the 
proposal,  when  a  discretionary  review 
of  an  appeal  decision  is  not  completed 
by  the  end  of  the  30-day  period,  the 
discretionary  review  is  automatically 
terminated  and  the  appeal  decision  of 
the  lower  level  reviewLag  officer  stands 
as  the  final  administrative  decision  of 
the  Department.  The  rule  would  also 
require  notice  to  appellants  in  this    i 
event  bringing  a  much-needed      .    | 
management  control  to  the  appeals 
process.  This  30-day  limit  on 
discretionary  review  responds  directly 
to  the  public  criticism  that  emerged 
during  review  of  the  existing  rule; 
namely,  that  the  Forest  Service  holds 


appellants  and  intervenors  to  strict 
compliance  with  timeframes  but  often 
does  not  itself  comply  with  the 
time&«mes  established  in  the  rule.  A 
survey  of  appeals  case  woridoads  shows 
that  second-level  reviews  (including 
discretionary  reviews)  result  in  the 
longest  delays  in  rendering  appeal 
decisions.  Thus,  this  proposal  to  ti^ten 
the  time  period  for  issuance  of 
discretionary  appeal  decisions  should 
be  an  effective  remedy.  Since  oral 
presentations,  intervention,  and 
reopening  of  the  record  will  not  be 
features  of  discretionary  reviews,  the  30- 
day  period  should  be  si^oient  for 
completing  reviews. 

Section  251.100   Diamiaaal  without 
decision.  This  section  makes  more 
explicit  the  various  circumstances  that 
will  result  in  the  dismissal  of  an  appeal 
without  a  decision  on  the  merits.  'There 
are  several  changes  from  the  current 
dismissal  rules  under  36  CFR  211.18, 
namely: 

1.  The  rule  would  now  explidtiy 
require  the  Reviewing  Officer  to  give 
written  notice  of  dismissed  and  include 
an  explanation  of  why  the  appeal  is 
dismissed.  While  this  has  been  a 
standard  Forest  Service  practice,  the 
requirement  is  not  in  the  current  rule. 

2.  Dismissal  for  the  reasons  cited  in 
this  section  is  now  mandatory;  the 
discretion  previously  granted  to  die 
Reviewing  Officer  is  removed.  A 
uniform  approach  is  required  to  ensure 
consistent  rulings  Servicewide  by 
Reviewing  Cheers. 

3.  A  dedsion  to  dismiss  for  any  of  the 
reasons  dted  would  not  be  subject  to 
further  appeal  or  review.  TUs  limitation 
is  consistent  with  the  single  level  of 
review  provided  by  the  rules  and  also 
consistent  with  the  overall  objective  of 
simplifying  the  procedural  complexify  of 
the  ^>peals  process  where  possible. 

4.  Withdrawal  of  a  dedsion  by  a 
Dedding  Officer  would  result  in 
automatic  dismissal  of  an  appeal 
because  such  action  moots  die  appeal 

Section  251.101    Resolution  of  issues 
by  means  other  than  appeal.  This 
section  states  a  new  requirement  that, 
whenever  practicable  and  consistent 
with  the  public  interest  Dedding 
Officers  shall  consuH  and  meet 
preferably  in  person,  with  holders  of 
written  instruments  prior  to  issuing 
written  dedsions.  The  agency  believes 
that  direct  communication  can  lead  to 
better  working  relationships  with 
holders  and  thiat  where  the  holders  and 
Dedding  Officer  meet  and  discuss  the 
issues  arising  from  administration  of  the 
written  instrument  may  appeal 
situations  can  be  avoided  altogether. 

This  prior  communication  requirement 
would  not  apply  to  applicants  eligible  to 


appeal  under  this  subpart  because  ct  the 
competitive  nature  of  sudi  applications 
and  the  possible  appearance  of 
improper  condud  by  the  Dedding 
Officer,  if  he  or  she  were  to  discuss  an 
api^cation  with  only  some  applicants. 

The  rule  clarifies  a  point  of  some 
confusion  under  the  existing  rule, 
namely  that  the  Deciding  Officer  has 
authorify  to  discuss  the  appeal  with  the 
appellant(s)  and  intervenor(s)  together 
or  separately  to  narrow  issues,  agree  in 
facts,  and  explore  opportunites  for 
resolving  the  issue  by  means  other  than 
appeal.  Again  the  emphasis  is  on  direct 
communication  between  agency 
personnel  and  holders  and  on  arriving  at 
mutual  agreements  rather  than 
emphasizing  the  adversarial  approach  of 
an  appeals  process. 

Finally,  this  section  retains  the 
provision  of  the  current  rule  that  a 
Dedding  Officer  may  withdraw  a 
decision,  in  whole  or  in  part  The  abilify 
to  modify  a  dedsion  is  essential  to  the 
concept  and  emphasis  in  the  proposed 
rule  of  trying  to  resolve  issues  even 
while  an  appeal  is  underway. 

Section  251.102  Judicial  proceedings. 
This  section  would  declare  and  give 
notice  to  appellants  of  the  longstanding 
policy  that  in  any  filing  for  judidal 
review  and  relief  from  a  dedsion 
appealable  under  this  subpart  the 
Department  of  Agriculture  will  argue 
that  such  an  action  is  premature  and 
inappropriate  unless  the  appellant  has 
first  sought  to  resolve  the  dispute  by 
invoking  and  exhausting  the  appeal 
procedures. 

Pan  217— Requesting  Review  of 
National  Forest  Planning  and  Project 
Decisions 

Hie  rules  establishing  procedures  for 
requesting  review  of  plan  and  project 
dedsions  on  National  Forests  would  be 
codified  at  36  CFR  Part  217.  This 
placement  creates  a  logical  tie  between 
the  public  participation  opportimities 
provided  in  Part  216,  which  set  forth 
procedures  for  involving  the  public  in 
formulation  of  agency  directives,  and 
Part  219,  which  governs  land  and 
resource  management  planning. 

Reviewers  will  note  that  the  rules 
proposed  for  Part  217  use  different 
terminology  than  that  in  Uie  proposed 
rule  for  written  instruments.  Under  Part 
217,  diere  are  no  "appeals," 
"appellants."  or  "appeal  records"; 
instead  there  are  "requests  for  review," 
"requesters,"  and  "review  files."  The 
differing  terms  are  a  consdous  effort  to 
reflect  the  more  informal  review  process 
under  Part  217  and  to  emphasise  the 
fundamental  distinctions  between 
appeals  under  36  CFR  Part  251,  Sutqian 
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C  and  requests  to  review  decrsions 
under  Part  217.  The  proposed  written 
instrument  rule  is  bnitt  on  the  feet  that 
there  is  a  business  or  tegal  relation^p 
with  the  Fbrest  Service  and  there  needs 
to  be  a  procedure  to  decide  disputes  tint 
arise  from  ftat  relationship.  The  review 
process  envisioned  in  Part  217 
recognizes  that  requesters  do  not  have  a 
'  dired  bosiness  or  legal  interest  but  are 
concerned  with  broader  issues  of  how 
the  Avrcst  Service  exeicises  its 
discretion  in  managing  the  National 
Forest  System. 

As  previously  noted,  the  agency  views 
the  decision  review  process  proposed 
for  Part  217  as  the  pvUic's  last 
administrative  opportunify  to  influence 
the  outcome  of  National  Forest  System 
planning  and  decisionmaking,  bi  offering 
this  review  pneewB,  however,  the  Forest 
Service  wants  Id  make  dear  tiiat  it 
believes  better  resource  dedskms  and 
fewer  challenges  at  those  dedsions  wiU 
result  if  intecested  dtizsBS  and 
orga^zations  become  involved  early  in 
the  planniBg  and  decisionmaking 
process.  Therefore,  the  agency 
encourages  those  interested  in  National 
Forest  System  Management  to  take 
advantage  of  the  opportunify  to  "get  in 
on  the  ground  floor"  of  planning. 

Despite  inaeased  emphasis  on 
inlonningthepuUic  of  prospective 
activities  and  dedsions,  local  forest 
officers  cannot  possibly  know  and 
identify  all  the  persons  or  organizations 
that  might  have  ah  interest  in  a 
particular  activify  or  class  of  acUvify. 
Therefore,  of  necessity,  those  interested 
in.Notioaal  Forest  management  need  to 
take  some  rc0pons3)ilify  for  keeping 
themselves  informed,  if  they  want  to 
have  a  meaningful  opportunify  to 
participate  m  the  dedsionmaking 
process  at  the  earliest  stages.  For 
example,  all  National  Forests  keep  some 
kind  of  sch^ule  of  planned  activities, 
and  inany  of  diose  schedules  are 
pubKshed  in  local  new^iapers. 
Moreover,  any  dtizen  or  organization 
can  call  or  wrke  a  District  Ranger  ot 
FotMt  Supervisor  to  inquire  abont 
upcoming  activities  and  dedsions  and  to 
request  that  they  be  notified  when  the 
scoping  OB  the  proposed  project  or 
activify  begins. 

The  Forest  Service  is  committed  to 
fostering  a  public  participation  din^ate 
that  allows  for  the  open  expression  of 
ideas  and  that  encourages  the  public  to 
join  with  the  agency  in  identifying  aod 
analyzing  natural  resource  management 
alternatives  that  balance  present  and 
future  resouEce  needs  and  objectives. 
The  agency  believes  the  pubHc  interest 
is  far  better  served  by  mutual  eflbtt  to 
resolve  diffeiences  aarnug  tite 


decisioiunaking  process  than  by  trying 
to  resolve  those  diffierences  after  a 
decision  is  made. 

The  informal  review  process  proposed 
for  Part  217  repohds  to  the  majorify  of 
those  who  provided  comments  during 
the  review  of  36  CFR  211.18,  who  said 
they  wanted  a  process  that  is  easier  to 
use,  takes  less  time,  and  is  readily 
available.  Therefore,  exdiange  of 
documents  among  partidpants, 
intervention,  oral  presentations,  and 
other  'legalistic"  features  of  the  current 
rule  are  not  proposed  as  a  part  of  the 
Part  217  review  process. 

Other  principal  features  of  the 
pn^tosed  rule  keyed  to  the  CFR  section 
number  are  summarized  here. 

Section  217.1    Purpose  and  scope. 
This  section  asserts  that  tke  purpose  ai 
the  rule  is  to  provide  an  infannal  review 
process  for  persons  interested  in 
National  Forest  management  to 
challenge  certain  plaiuied  or  proposed 
actions  and  to  have  the  challenge 
reviewed  quicUy  l^  on  official  at  the 
next  level  The  rule  further  asserts  that 
the  process  is  not  adjudicatory  and, 
therefore,  establisbes  a  minimum  of 
procedures  te  guide  the  review  process. 

Section  217.2   Applicability  and 
effective  date.  Unless  those  who  can 
also  appeal  under  36  CFR  Part  251. 
Subpart  C,  eled  to  appeal  a  decision 
under  36  CFR  Part  251.  Sikipart  C,  die 
rules  ai  36  CFR  Part  217  would  govern 
all  reviews  related  to  planning  and 
project  dedsions  on  National  Forest 
System  lands.  This  section  would  allow 
for  the  continuance  of  appeals  that  have 
already  been  brought  under  the  current 
rule  36  CFR  211.18. 

Section  217.3   Definitions.  It  should 
be  noted  that  a  new  type  of  decision 
document  a  "Decisicm  Memo,"  is 
defined  in  this  proposed  rule.  A 
"Decision  Memo"  is  a  concise 
memorandum  to  the  files  signed  by  the 
Deciding  Officer  that  records  a  decision 
to  implement  an  action  that  has  been 
excluded  from  documenttion  in  an 
environmental  assessment  or 
enviroiunental  impact  statement. 
Separate  notice  on  this  new  term  and 
procedures  governing  preparation  and 
giving  notice  of  such  decisions  will  be 
published  in  the  Federal  Register  soon 
as  part  of  a  larger  revision  of  policies 
and  procedures  for  conpKance  with  the 
National  Environmental  Policy  Act. 

Section  217.4    Eligible  participants. 
The  current  appeal  rule  at  36  CFIt  211.18 
provides  for  ftree  kinds  of  participation: 
By  appellants,  by  intevenors,  and  by 
other  persons  or  organizaitons  who 
submft  written  comments.  Current 
requirements  for  appellants  and 
intervenors  are  similar.  However,  an 


invervenor  may  enter  the  appeal  process 
at  any  time  and  thus  delay  the  process 
while  appellants  have  an  opportunify  to 
review  and  comment  on  intervenors' 
submissions.  Appellants  must  enter  an 
appeal  within  45  days  of  the  date  of  the 
dedsion  being  appealed  Their  material 
is  shared  with  subsequent  interveners 
who  have  an  opportunify  to  conunent 

In  contrast  the  proposed  rule  makes 
no  distinction  between  an  appellant  or 
an  intervenor.  Hie  rule  treats  all 
interested  persons  or  organizations 
equally  and  allows  for  accepting 
comments  from  others  who  do  net  wish 
to  formally  partidpate  in  the  review. 
Forest  Service  employees  are  expressly 
exduded  as  participants,  because  ths 
agency  provides  internal  mechanisms  to 
address  employee  concerns.  Federal 
organizations  are  also  excluded  because 
procedures  ore  available  under  40  CFR 
Parts  1500-1506  for  interagency 
resolution  of  issoes. 

Section  217.5    Obtaining  notice  of 
decisions.  This  section  w<Mkl  establish 
a  new  requirement  that  responstbie  field 
officials  publish  legal  notice  of  decisions 
subiect  to  review  under  Part  217  in  s 
newspaper  of  general  circulation,  except 
for  Records  of  Decision,  notice  of  which 
is  pubbahed  in  the  Foderal  Register. 
Notice  of  all  initial  decisions  by  the 
Chief  would  be  published  in  the  Federal 
Register.  This  requirement  addreaaes  a 
continuing  problem  under  the  current 
rules  and  complies  with  the  intent  of  the 
National  Environmental  Pohcy  Act 
(NEPA).  the  National  Forest 
Management  Act  and  implementing 
regulations,  policies,  and  procedures 
that  the  public  is  entitled  to  receive 
notice  and  to  have  an  opprotunity  to 
comment 

Section  217.6   Decisions  subject  to 
review.  Nearly  all  agency 
dedsionmaking  concerning  planning 
and  mangement  of  National  Forest 
System  lands  and  resources  is  subject  to 
the  provisions  of  NEPA  and/or  the 
National  Forest  Management  Act 
implementing  regulations,  polides,  and 
procedures.  As  a  consequence,  forest 
officers  document  their  dedsions  in 
"Records  of  Dedsions."  "Decision 
Notices,   or  Decision  Memos,   n  is 
these  types  of  dedsions,  and  no  others, 
that  are  reviewable  under  this  subpsrt 

As  in  the  proposed  written  instnnnent 
appeal  rule,  paragraph  (c)  clarifies  that 
decisions  signed  by  a  forest  officer  who 
is  an  acting  line  officer  or  decisions 
made  by  a  forest  staff  acting  within 
delegated  authorify  are  considered  to  be 
decisions  of  the  Kne  officers.  Questions 
on  this  have  arisen  from  time  to  time 
under  the  existing  rule  and  have 
confused  some  Forest  Service  officers 
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and  appellants  as  to  where  an  appeal 
should  be  filed. 

Section  217. 7   Decisions  not  subject 
to  review.  This  section  retains  as      j 
excludable  from  review  the  same      < 
decisions  that  are  currently  excluded 
from  appeal  in  36  CFR  211.ia  In 
addition,  it  updates  the  list  of  excluded 
decsions  to  reflect  the  enforcement  of 

Uniform  Rules  for  Protection  of 

Archaeological  Resources  at  36  CFR 
Part  296,  which  requires  imposing  civil 
penalties  for  violations  covered  by  those 
rules  and  to  reflect  enforcement  of 
prohibitions  and  orders  related  to 
National  Forest  System  administration 
at  36  CFR  Part  261.  In  addition, 
reflecting  the  agency's  experience  with 
the  devastating  forest  fire  season  of 
1987,  the  rule  would  now  exclude 
decisions  related  to  rehabilitation  of 
National  Forest  System  lands  resulting 
from  natural  catastrophes  if  the 
Regional  Forester  or  Chief  finds  and 
gives  notice  in  the  Federal  Rogistar  that 
good  cause  exists  for  excluding  such 
decisions  from  review.  Also  excluded 
from  review  under  this  rule  would  be 
policies  and  procedures  issued  through 
regulation  or  the  Forest  Service  directive 
system,  participation  in  which  is 
covered  by  the  Adminsitrative 
Procedures  Act  and  36  CFR  Part  216, 
respectively.  This  section  also  contains 
a  conforming  amendment  excluding 
decisions  applicable  only  to  a  holder  or 
applicant  of  a  written  instument  and 


thus  appealable  only  under  the  new 
process  proposed  for  36  CFR  Part  251, 
Subpart  C. 

Paragraph  (b)  would  clarify  that  when 
initial  project  decisions  are  subject  to 
review  under  Part  217,  subsequent 
decisions  related  to  implementation  of 
the  dedsion  will  not  be  reviewable, 
unless  those  subsequent  decisions  are 
preceded  by  a  separate  decision 
document  For  example,  a  decision  to 
offer  a  timber  sale  cannot  subsequently 
be  challenged  again  at  the  time  a  sale  is 
advertised  or  awarded.  This  provision 
applies  only  to  projects  and  activities  as 
defined  at  9  217.6(b)(3).  This  limitation  is 
needed  to  bring  closure  to 
administrative  decision  reviews.  It  also 
responds  directly  to  the  finding  during 
review  of  the  current  rule  that  many 
decisions  are  e^ectively  appealed 
several  times  because  there  is  currently 
no  limitation  on  appealing 
implementation  actions.  This  recycling 
of  appeals  has  led  to  long  delays  and 
interruptions  in  some  national  forest 
programs  and  has  offered  an 
opportunity  for  abuse  of  the  process  that 
was  never  intended. 

Section  217.8    Levels  of  review 
available.  This  section  would  entitle 
requesters  to  only  one  level  of  review 
for  decisions  made  by  field  officers,  in 
contrast  to  the  two  levels  of  review 
curently  provided  in  36  CFR  211.1& 
Limiting  review  to  only  one  level  of 
review  responds  to  the  findings  and 


conclusions  that  the  current  process 
takes  too  long.  However,  %vith  (me 
exception,  die  rule  would  permit 
discretionary  review  of  appeal  decisions 
by  the  next  higher  officer  and  would 
require  each  Reviewing  Officer  to 
immediately  forward  an  appeal  decision 
letter  to  the  higher  officer  to  enable  that 
officer  to  decide  whether  to  exercise  the 
discretion  to  review  the  Reviewing 
Officer's  decision.  As  with  36  CFR  Part 
251,  Subpart  C,  it  is  felt  that  providing 
for  discretionary  review  retains  an 
important  internal  management  control 
over  review  decisions. 

The  exception  is  that  decisions  to 
reoffer  returned  or  defaulted  timber 
sales  made  after  October  30, 1886, 
would  not  be  subject  to  discretionary 
review.  This  exception  is  mandated  by 
section  320  of  the  appropriations  act  lot 
Fiscal  Year  1987  (Pub.  L  99^591)  which 
specified  that  only  one  level  of  appeal 
be  offered  for  these  decisions. 

One  of  the  findings  of  the  agency's 
review  of  the  current  rule  was  that  the 
process  was  costly  to  the  taxpayers. 
Over  a  4-year  period,  $16  million  could 
be  attributed  to  agency  staff  woric  to 
administer  the  process.  Redudng  the 
appeal/review  process  from  two  levels 
to  a  one-level  appeal/review,  with 
discretion  at  the  next  level,  has  the 
potential  to  save  at  an  average,  a  million 
dollars  a  year,  as  can  be  seen  in  the 
following  chart 


INBLE  3.— Workload  and  Costs  Attributable  to  Second  Level  of  Appeal  Under  36  CFR  211.18 
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As  in  the  current  rule  and  the 
proposed  rule  for  appeal  of  written   j 
instruments,  initial  decisions  by  the 
Chief  of  the  Forest  Service  would  be 
subject  to  discretionary  review  by  the 
Secretary  of  Agriculture,  but  a  requester 
is  not  entitled  to  this  level  of  review.  As 


noted  under  the  discussion  of  Part  251, 
this  difference  in  treatment  of  appeal  of 
initial  decisions  reflects  the  differing 
scope  and  nature  of  decisions  made  by 
an  Agency  head  and  also  reflects  the 
practical  reality  that  automatic  review 
of  all  decisions  by  the  Chief  is 


inconsistent  with  the  scope  of  work  and 
responsibility  assigned  to  a  cabinet 
officer. 

Section  217.9   Filing  procedures  and 
timelines.  The  procedures  in  this  section 
are  the  same  as  fan  the  current  rule, 
except  that  the  request  would  be  filed 


Federal  Re^«te»  /  Vol  53.  No.  94  /  Monday.  May  16.  1988  /  Proposed  Rules 


17321 


with  the  Reviewing  Officer,  not  the 
Deciding  Officer,  and  the  45-day  period 
for  filing  would  be  computed  from  the 
date  of  publication  of  notice  of  the 
written  decision.  The  rule  would  make 
clear  that  it  is  the  responsibility  of  the 
appellant  to  file  the  notice  properly  and 
by  the  end  of  the  filing  period.  The  rule 
would  retain  legible  postmarks  as 
evidence  of  timely  filing  in  event  of 
question. 

Section  217.10   Extension  of  time. 
Except  for  time  to  file  a  request  for 
review  and  for  discretionary  review  of 
lower  level  review  decisions,  a 
Reviewing  Officer  has  the  discretion  to 
extend  the  time  periods  under  the  rule  at 
the  request  of  requesters,  and  the 
Deciding  Officer,  or  to  extend  the  time 
for  issuing  the  appeal  decisioa  These 
procedures  are  the  same  as  in  the 
current  rule. 

•  Section  217.11    Content  of  a  request 
for  review.  In  contrast  to  the  current 
rule,  the  requirements  for  the  contents  of 
a  request  for  review  in  the  proposed  rule 
are  very  specific.  The  detailed  list  of 
information  that  is  to  be  provided  is 
necessary  to  inform  requesters  of  the 
evidence  and  argument  they  must 
present  in  order  for  the  Reviewing 
Officer  to  review  the  challenged 
decision.  As  in  the  proposed  written 
instrument  rule,  the  proposed  rule 
makes  clear  that  requesters  bear  the 
burden  of  showing  in  a  request  for 
review  why  the  decision  should  be 
changed. 

Section  217. 12   Requests  to  delay 
implementation  of  a  decision.  In 
contrast  to  the  current  rule,  the 
proposed  rule  specifies  that 
implementation  of  land  and  resource 
management  plans  (forest  plans) 
prepared  pursuant  to  38  CFR  Part  219 
will  not  be  delayed.  This  limitation  is 
appropriate  because  the  concept  of  a 
stay  is  inconsistent  with  the  nature  of 
plans,  which  are  guiding  documento  for 
subsequent  activities  and  developmento. 
Hiere  are  no  actions  in  a  forest  plan  per 
se  that  would  be  immedtately 
implementable  and  thus  there  are  no 
actions  to  be  stayed.  The  proposed  rule 
would  permit  a  requester  to  request 
delay  of  in4)lementation  when  a  project 
or  activity  would  be  implemented  during 
the  pendency  of  a  review.  In  such  cases, 
the  request  would  be  granted  unless  the 
Reviewing  Officer  determines  there  is 
an  urgent  and  compelling  need  to 
proceed  with  the  activity. 

The  proposed  rule  departa  from  the 
current  rule  in  that  the  time  to  rule  on  a 
delay  request  would  be  10  days  instead 
of  21,  and  the  decision  is  not  subject  to 
further  review  or  appeal  Additionally, 
the  proposed  nde  does  not  contain  the 
stringent  requirements  of  the  current 


rule  as  to  the  information  a  stay  request 
must  contain.  AU  of  these  proposed 
changes  are  consistent  with  the  intent  of 
simplifying  the  process  to  make  it  less 
costly  to  administer,  easier  to  use,  and 
not  as  lengthy. 

This  section  also  adds  a  new 
provision  that  requires  delays  to  remain 
in  effect  for  the  15-day  period  for 
deciding  whether  to  conduct  a 
discretionary  review  of  the  lower  level 
review  decision  and  automatically 
extends  the  stay  during  pendency  of  the 
discretionary  review.  "Iliis  provision 
thus  preserves  the  interests  of 
reque8ter(8)  during  the  additional 
review  period. 

Section  217.13    Review  file.  This    ' 
section  defines  what  constitutes  the 
review  file  at  both  the  first  level  of 
review  and  at  the  discretionary  level  of 
review.  In  contrast  to  the  existing  rule  at 
36  CFR  211.18,  tiie  responsibility  for 
assembling  and  maintaining  the  review 
file  would  reside  with  the  Reviewing 
Officer.  This  eliminates  an  occasionally 
expressed  concern  of  appellants  that  it 
appears  to  be  a  conflict  of  interest  for 
the  Deciding  Officer  to  maintain  the 
record.  In  the  interest  of  expediting  and 
streamlining  the  appeal  process  at  the 
discretionary  review  level,  the  second- 
level  Reviewing  Officer  would  be 
limited  to  the  record  assembled  at  the 
first  level  and  the  review  decision  letter 
of  the  lower  level  reviewing  officer.  The 
rule  would  expressly  prohibit  reopening 
the  record  at  Uie  second  leveL 

This  section  also  specifies  how  much 
time  the  Deciding  Officer  would  have  to 
assemble  the  relevant  decision 
documenU  and  pertinent  records  and 
transmit  them  to  the  Reviewing  Officer. 

In  contrast  to  the  existing  rule  and  the 
proposed  written  instrument  rule,  the 
Deciding  Officer  would  not  be  required 
to  prepare  a  Responsive  Statement 
Instead,  the  rule  would  allow  the 
Deciding  Officer,  in  transmitting  the 
decision  documentation,  to  respond 
briefly  to  issues  raised  in  the  request  for 
review.  Since  review  of  the  decision  is 
to  be  based  on  dociunents  prepared  in 
the  decisionmaking  process,  the  decision 
should  be  adequately  addressed  in  that 
documentation  and  there  should  be  no 
need  for  long  rebuttals  from  Deciding 
Officers.  As  part  of  ita  strengthened 
management  of  the  decision  review  and 
appeal  processes,  the  Forest  Service 
plans  to  monitor  Deciding  Officer 
performance  carefully  on  this  point  and 
to  take  prompt  corrective  action  should 
this  provision  begin  to  result  in  delays 
because  Deciding  Officers  are  preparing 
lengthy  responses  to  issues  raised  by 
requesters. 

Section  217. 14    Authority  of 
reviewing  officer  in  conduct  of  a  review. 


This  section  would  authorize  the 
Reviewing  Officer  to  establish  whatever 
procedures  are  necessary  to  ensure 
orderly  and  expeditious  conduct  of  a 
review.  Such  procedural  matters  would 
not  be  subject  to  appeal  and  further 
review.  This  section  retains  the 
provision  of  the  current  rule  allowing  a 
Reviewing  Officer  to  consolidate 
reviews  of  the  same  decision  or  similar 
decision  involving  common  issues  of 
fact  or  law  and  to  issue  an  review 
decision  covering  these  reviews.  The 
Reviewing  Officer  must  give  notice  to  all 
parties  of  a  decision  to  consolidate 
multiple  reviews. 

In  keeping  with  the  informal  nature  of 
the  decision  review  process,  the  rule 
would  permit  a  Reviewing  Officer, 
except  at  the  discretionary  review  level, 
to  request  additional  information  from 
the  requester,  the  Deciding  Officer,  or 
anyone  who  has  submitted  writien 
comments.  The  Reviewing  Officer  would 
also  have  authority  to  discuss  issues 
related  to  the  review  with  requesters, 
the  Deciding  Officer,  or  those  who 
submit  comments. 

As  in  the  writien  instruments 
proposed  rule,  this  section  would  make 
clear  that,  when  the  Secretary  elects  to 
review  an  initial  decision  of  the  Chief, 
all  the  rules  and  procedures  applicable 
to  other  first-level  reviews  would  apply 
to  the  Secretary's  review. 

Section  217.15    Review  decision.  As 
in  the  proposed  written  instrument  rule, 
this  section  of  the  proposed  rule 
provides  greater  specificity  to 
Reviewing  Officers  than  the  current  rule 
on  the  nature  of  the  decision  to  be 
rendered  and  continues  the  30Kiay  time 
fiom  closure  of  the  review  file  for 
rendering  appeal  decisions,  except  for 
decisions  involving  review  of  land  and 
resource  management  plan  approval 
amendment,  or  revision  when  the  time  is 
extended  to  90  days.  This  section  also 
would  clarify  that  unless  a  review 
decision  is  reviewed  at  the  next  level 
that  decision  stands  as  the  final 
administrative  decision  of  the 
Department  of  Agriculture  on  the  matter. 

In  an  effort  to  reduce  the  time  it  would 
take  to  complete  a  review  and  to  end  the 
uncertainty  of  the  status  of  a  review 
when  a  decision  is  not  rendered  within 
30  days  by  a  Reviewing  Officer  at  the 
discretionary  level  of  review,  the  rule 
proposes  the  same  approach  as  that  in 
the  proposed  written  instruments  rule. 
Under  the  proposal,  when  a 
discretionary  review  of  an  Reviewing 
Officer's  decision  is  not  completed  by 
the  end  of  the  SO-day  period,  the 
discretionary  review  would 
automatically  terminate  and  the 
decision  of  the  lower  level  Reviewing 
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Officer  stands  as  the  final 
administrative  decision  of  the 
Department  The  rule  would  also  require 
notice  to  requesters  in  this  event, 
bringing  a  much-needed  management 
control  to  the  process.  As  noted  in  the 
discussion  of  this  feature  of  the  written 
instruments  proposed  rule,  this  30-day 
limit  on  discretionary  review  respoiu^ 
directly  to  the  public  criticism  that 
emerged  during  review  of  the  existing 
rule;  namely,  that  the  Forest  Service 
holds  appellants  and  intervenors  to 
strict  compliance  with  timeframes  but 
often  does  not  itself  comply  with  the 
timeframes  established  in  the  rule.  A 
survey  of  appeals  case  workloads  shows 
that  second-level  reviews  (including 
discretionary  reviews)  result  in  the 
longest  delays  in  rendering  appeal 
decisions.  Thus,  this  proposal  to  tighten 
the  time  period  for  issuance  of 
discretionary  decisions  should  be  an 
effective  remedy. 

Section  21 7. 16   Dismissal  without 
review  and  decision.  This  section  is 
virtually  identical  to  that  in  the 
proposed  written  instrument  rule.  It 
would  made  more  explicit  the  various 
circumstances  that  will  result  in  the 
dismissal  of  a  request  for  review 
wiAoot  a  decision  on  the  merits.  Refer 
to  the  prior  discussion  of  dismissal 
under  9  251.100  for  the  list  of  changes 
from  the  current  dismissal  rules  under  36 
CFR  211.18. 

Section  217.17    Resolutions  of  issues 
during  review.  In  keeping  with  the 
stated  objective  of  giving  ^eeter 
emphasis  to  discussions  between  the 
Forest  Service  Deciding  Officer  and 
persons  interested  in  National  Forest 
management  to  work  cooperatively  to 
resolve  issues  where  possible,  this 
section  in  the  proposed  rule  authorizes 
the  Deciding  Officer  to  discuss  the 
issues  and  try  to  resolve  them,  if 
possible,  even  during  the  review 
process.  As  in  the  written  instrument 
proposal,  the  emphasis  in  on  improving 
direct  communication  between  the 
agency  and  the  public  on  wending 
together  toward  mutual  agreement 
rather  than  emphasing  the  adversarial 
approach  of  an  appeals  process,      i 

Finally,  this  section  retains  the 
provision  of  the  current  rule  that  a 
Deciding  Officer  may  withdraw  a 
decision,  in  whole  or  in  part  during  the 
review. 

Section  217.18  Policy  in  event  irf 
judicial  proceedings.  This  section  is 
identifrcal  to  that  in  the  proposed  r 
written  instrument  rule. 

Confomung  Amendments 

This  rulemaking  also  proposes  several 
conforming  amendments  to  rules  in 
other  parts  of  Qiapter  n  affected  by  the 


procedures  proposed  for  Parti  217  aod 
251.  First  tlie  current  ^ipeal  regalatians 
at  36  CFR  211.17  and  211.16  would  be 
amended  to  allow  for  continuation  of 
appeals  brou^t  under  those  nUes  i^or 
to  the  effective  date  of  the  final  rule  and 
to  exclude  from  appeal  under  those 
rules,  new  appeals  <rf  any  decision 
issued  after  the  effective  date  of  the 
final  rules.  The  rules  at  36  OH  Part  228, 
Subpart  A — LocataUe  Miaoals,  whidi 
have  provided  a  separate  appeal 
procedure  for  mining  operating  |dans, 
would  be  amended  to  provide  for  appeal 
under  36  CFVL  Part  2S1.  Subpart  C.  the 
new  written  instruments  ai^teal  rule. 

Public  Comment 

The  Forest  Service  is  interested  in 
hearing  from  individuals,  organizations, 
and  other  public  agencies  about  these 
proposed  rules.  To  aid  in  analysis  of 
comments,  it  would  be  helpful  if 
reviewers  would  key  their  comments  to 
sf>ecific  sections.  Respondents  should 
also  be  aware  that  in  analyzing  and 
considering  comments  in  prom^gation 
of  the  final  rule,  the  Forest  Service  will 
give  more  weight  to  substantive 
comments  than  to  simple  "yes,"  "no,"  or 
"check-off"  responses  to  frurn  letter/ 
questionnaire-type  submisMons.  To 
assist  reviewers  in  commenting  on  this 
proposed  rulemaking,  an  abbreviated 
side-by-side  comparison  of  the  current 
rule  and  the  two  proposals  is  provided 
in  Appendix  A  as  a  lefeience  tool 

Regulatory  bqiact 

This  proposed  rule  has  been  reviewed 
imder  USDA  procedures  and  Executive 
Order  12281  on  Federal  Regulations.  It 
has  been  determined  that  this  is  not  a 
major  rule.  The  rule  will  not  have  an 
effect  of  $100  million  or  more  on  the 
economy,  substantially  increase  prices 
or  costs  for  consumers,  industry,  or 
State  or  local  governments,  n<Mr 
advosely  afiiect  competition, 
employment  investment  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete  in 
foreign  markets. 

Moreover,  this  proposed  rule  has  been 
considoed  in  li^t  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.),  and 
it  has  beoi  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  nuaober  of  small 
entities 

Environmental  Impact 

Based  on  both  experience  and 
environmental  analysis,  this  proposed 
rule  would  not  have  a  significant  effect 
on  the  human  environment  individually 
or  cumulatively.  Therefore,  it  is 
categoricaUy  excluded  from 
documentation  in  an  environmental 


t  or  an  envinnmBiilal  in^Mct 
statoieBt  (40  CFR  160&4). 

CoDlrolBog  Paparwoik  Burdens  on  Am 
Pnbttc 

This  nde  does  not  contain  any 
reconflceeping  or  reportii^  requirements 
or  other  inFofmation  orflection 
requirements  as  defined  in  5  CFR  Part 
1320  and  therefore  imposes  no 
paperwork  burden  on  the  public. 

ListofSubiacts 

36  CFR  Part  211 

Administrative  practice  and 
proced««.  National  forests. 

d6CFRPart228 

Environmental  protection,  Mnes. 
National  forests.  Public  lands — mineral 
resources.  Public  lands — rights-of-way. 
Reporting  and  recordkeeping 
requirements.  Surety  bonds.  Wilderness. 

96CFRPart2Sl 

Adoiinistrative  practice  and 
procedure^  Electric  power.  Natitmal 
forests.  Public  lands — rights-of-way. 
Reporting  and  recordkeeping 
requirements.  Water  resources. 

Therefore,  for  the  reasons  set  forth 
above,  it  is  proposed  to  amend  Title  36 
of  die  Code  of  Pedoal  Regulations  as 
followfs: 

PART  211— ADMINISTRATION 

1.  The  audiority  citation  for  Part  211 
would  continue  to  read  as  follows: 

Authority:  30  Stat.  3S,  as  amended,  sec  1, 
33  Stat.  828  (18  U.S.C  551,  472]. 

Subpart  B—AppMi  Of  Decisions 
voncommg  mo  KanonM  roresi 
Systsm 

2.  Add  a  new  paragraph  (o)  to  §  211.17 
to  read  as  follows: 


f  211.17 
latHiiMdor 


Vfwwfnr 


(o)  Continuance  afappeah.  Appeals 
filed  under  this  section  prior  to  [Insert 
effective  date  of  final  rule.]  riiall 
continue  to  be  processed  under  die 
procedures  of  this  section.  Any  decision 
to  reoffer  returned  or  defaulted  timber 
sales  made  after  [Insert  effective  date  of 
final  rule.],  shall  be  subject  to  the 
review  procedures  of  Part  217  of  this 
chapter. 

9.  Amend  paragraph  (s)  of  §  211.18  by 
adding  a  sentence  to  the  end  of  the 
paragraph  as  follows: 
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(s)  *  *  *  The  procedures  of  this 
section  shall  not  apply  to  any  request  to 
appeal  or  review  a  decision  filed  after 
[Insert  effecUve  date  affinal  rule.] 

4.  Add  a  new  Part  217  to  read  as 
follows: 

PART  217-AEQUESTINQ  REVIEW  OF 
NAnONAL  FOREST  PLANS  AND 
PROJECT  DECISIONS 

06C> 

217.1  Purpose  and  scope. 

217.2  Applicability  and  effective  date. 

217.3  Definitions  and  teFminology. 

217.4  Eligible  partidpanU. 

217.5  Obtaining  notice  of  decisions. 
217.8  Decisions  subject  to  review. 

217.7  Decisions  not  subject  to  review. 

217.8  Levels  of  review  available. 

217.9  Filing  procedures  and  timeliness. 

217.10  Extension  of  time. 

217.11  Content  of  a  request  for  review. 

217.12  Requests  to  delay  implementatioi  of 
a  decision. 

217.13  Review  file. 

217.14  Authority  of  reviewing  officer  in 
conduct  of  review. 

217.15  Review  decision. 

217.16  Dismissal  without  review  and 
decision. 

217.17  Resolution  of  issues  during  review. 

217.18  Policy  in  event  of  judicial 
proceedings. 

Authority:  16  U.S.C  561, 472. 

5217.1  Purpose  and  scope. 

(a)  This  subpart  provides  a  process  by 
which  a  person  or  organization 
interested  in  the  management  of  the 
National  Forest  System  may  challenge 
certain  planned  actions  prior  to 
implementation  and  obtain  review  of  the 
intended  action  by  a  higher  level 
official.  These  rules  establish  who  may 
request  review  of  planned  actions,  the 
kind  of  decisions  that  may  be 
challenged,  the  responsibilities  of  the 
participants  in  a  decision  review,  and 
the  procedures  that  apply. 

0>)  The  process  established  in  this 
part  constitutes  the  final  administrative 
opportunity  for  the  public  to  influence 
National  Forest  System  decisionmaking 
prior  to  implementation  of  various 
decisions.  The  rules  are  not  intended  to 
provide  an  adjudication  process. 
Accordingly,  these  rules  establish  a 
minimum  or  procedures  to  guide  the 
review  process.  The  intent  of  the  part  is 
to  provide  an  expeditious, 
uncomplicated  review  of  decisions  by 
an  official  at  the  next  administrative 
level. 

1 217.2  AppHcsliNlty  and  effScUvs  dsts. 

(a)  The  review  procedures  established 
in  this  part  apply  to  all  diq)utes  of  and 


requests  to  review  decisions  filed  after 
[Insert  effective  date  of  this  rule.]. 

(b)  Requests  to  review  decisions  filed 
under  36  CFR  211.17  and  211.18  prior  to 
[Insert  effective  date  of  this  rule.] 
remain  subject  to  those  procedures. 

9  217i3   DsRnWons  and  tenninotoQy. 

For  the  purposes  of  diis  part— 

Deciding  Officer  means  the  Forest 
Service  line  officer  who  has  the 
delegated  authority  and  responsibility  to 
make  the  decision  being  challenged 
under  these  rules. 

Decision  document  means  a  written 
document  that  a  Deciding  Officer  signs 
to  execute  a  decision  subject  to  review 
under  this  part  Specifically  a  Record  of 
Decision,  a  Decision  Notice,  or  Decision 
Memo. 

Decision  documentation  refers  to  the 
decision  document  and  all  relevant 
environmental  and  other  analysis 
dociunentation  on  which  the  Deciding 
Officer  based  a  decision  that  is  at  issue 
under  the  rules  of  this  part.  Decision 
documentation  includes,  but  is  not 
limited  to.  a  project  file  for  proposed 
actions  categorically  excluded  from 
documentation  in  an  environmental 
assessment  or  environmental  impact 
statement  environmental  assessments, 
findings  of  no  significant  impact 
environmental  impact  statements,  land 
and  resource  management  plans, 
regional  guides,  documents  incorporated 
by  reference  in  any  of  the  preceding 
doctmients,  and  drafts  of  these 
documents  released  for  public  review 
and  comment 

Decision  Memo  is  a  concise 
memorandum  to  the  files  signed  by  a 
Deciding  Officer  recording  a  decision  to 
take  or  implement  an  action  that  has 
been  categorically  excluded  bom 
documentation  in  either  an 
environmental  assessment  or 
environmental  impact  statement 

Decision  Notice  means  the  written 
document  signed  by  a  Deciding  Officer 
when  the  decision  was  preceded  either 
by  preparation  of  an  environmental 
assessment  (40  CFR  1508.9)  or  by  a 
determination  of  categorical  exclusion 
(40  CFR  1508.4). 

Decision  review  is  the  term  used  to 
refer  to  the  process  provided  in  this  part 
by  which  a  higher  level  officer  reviews  a 
decision  of  a  subordinate  officer  in 
response  to  a  request  for  review. 

Forest  Service  line  officer.  The  Chief 
of  the  Forest  Service  or  a  Forest  Service 
official  who  serves  in  a  direct  line  of 
command  from  the  Chief  and  who  has 
the  delegated  authority  to  make  and 
execute  decieions  under  this  subpart 
Specifically,  for  the  purposes  of  this 
subpart  a  Forest  Service  employee  who 
holds  one  of  the  following  offices  and 


titles:  District  Ranger.  Forest  Siqiervisor. 
Deputy  Forest  Supervisor.  Regional 
Forester.  Deputy  Regional  Forester, 
Deputy  Chief,  Associate  Deputy  Chiet 
AMOciate  Chief,  or  the  Chief  of  the 
Forest  Service. 

Record  of  Decision  is  the  document 
signed  by  a  Deciding  Officer  recording  a 
decision  that  was  preceded  by 
preparation  of  an  environmental  impact 
statement  (40  CFR  1505.2). 

Request  for  review  is  the  written 
document  filed  with  a  Reviewing  Officer 
by  one  who  objects  to  a  decision 
covered  by  this  part  and  who  requests 
review  by  the  next  higher  line  officer. 

Requester  is  the  term  used  to  refer  to 
a  person  or  organization  (or  an 
authorized  agent  or  representative 
acting  on  their  behalf)  filing  a  request 
for  review  under  this  part. 

Reviewing  Officer  is  the  line  officer 
one  administrative  level  higher  than  the 
Deciding  Officer  or,  in  the  case  of  a 
discretionary  review,  one  level  higher 
than  the  line  officer  who  issued  a  first- 
level  review  decision. 

S  217.4    EHgible  participanta 

*  (a)  Any  person,  other  than  a  Forest 
Service  emplc^ee,  or  any  non-Federal 
organization  or  entity  may  challenge  a 
decision  covered  by  this  part  and 
request  a  review  by  a  Forest  Service  line 
officer  at  the  next  administrative  level. 

(b)  Any  person  or  organization 
interested  in  review  of  a  decision  under 
this  part  may  submit  written  comments 
to  the  Reviewing  Officer  for  inclusion  in 
the  review  file. 

9217.6    Obtaintng  notice  of  decistons. 

For  decisions  subject  to  review  under 
this  part  that  are  made  at  the  Ranger 
District  National  Forest  and  Regional 
Office  levels,  the  responsible  Forest 
Service  official  shall  publish  legal  notice 
of  each  decision  in  a  newspaper  of 
general  circulation,  except  for  decisions 
documented  in  Records  of  Decision, 
notice  of  which  is  published  in  the 
Federal  Register.  For  decisions  that  are 
made  by  the  Chief  that  are  subject  to 
review  under  this  part,  notice  shall  be 
published  in  the  Federal  Register. 

9  21 7.6    Decisions  subject  to  review. 

(a)  Except  as  provided  in  S  217.7  of 
this  part  written  decisions  governing 
plans,  projects,  and  activities  to  be 
carried  out  on  the  National  Forest 
System  that  result  from  analysis, 
documentation,  and  other  requirements 
of  the  National  Environmental  Policy 
Act  the  National  Forest  Management 
Act,  implementing  regulations,  policies, 
and  procedures  are  subject  to  review 
under  this  part. 
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(1)  Only  dedtions  donrnwnted  in  a 
Decision  Mena  Dediion  Nodoe,  or  a 
Record  of  Oedaon  are  rab)ect  to  review 
under  Uiis  port  Pkeliainary  plaming 
decisions  or  preliminary  dedsiona  as  to 
National  Environmental  Policy  Act 
processes  made  prior  to  release  of  final 
plans,  guides,  and  environaiental 
documents  are  not  reviewable  uitil 
issuance  of  decision  documents. 

(2]  Forestry  research  and  State  aad 
private  forestry  programs  and  activity 
dedsions  are  subject  to  review  under 
this  part  if  a  spedfic  decision  would  be 
carried  out  direcdy  on  National  Forest 
System  lands. 

(b)  Decisions  subject  to  review  under 
this  part  indude,  but  are  not  limited  to: 

(1)  Approval,  amendment,  and 
revision  of  a  forest  land  and  resource 
management  plan  prepared  pursuant  to 
36  CFR  Part  219. 

(2)  Approval,  and  amendment  of  a 
regional  guide  for  forest  planning 
prepared  pursuant  to  36  CFR  219A 

(3)  Other  projects  and  activities  for 
which  dedsion  documents  are  prepared. 
such  as  timber  sales,  road  and  facility 
construction,  range  management  and 
improvements,  wildlife  and  fisheries 
habitat  improvement  measures,  forest 
pest  management  activities,  removal  of 
certain  minerals  or  mineral  materials, 
land  exchanges  and  acquisitions,  and 
establishment  or  expansion  of  winter 
sports  or  other  special  recreation  sites. 

(c)  Dedsions  on  any  of  the  matters 
listed  in  this  section  made  by  an 
authorized  subordinate  Forest  Service 
staff  officer  acting  within  delegated 
authority  are  considered  to  be  dedsions 
of  the  Forest  Service  line  officer  to 
whom  the  subordinate  employee 
reports. 

9  217.7   Dacielona  not  subfact  to  review. 
(a)  The  following  dedsions  are  not 
subfed  to  review  under  this  part 

(1)  Decisions  appealable  to  the     I 
Agriculture  Board  of  Contrad  Appeals, 
U.S.  Department  of  Agriculture,  under  7 
CFR  Part  24. 

(2)  Dedsicms  involving  Freedom  of 
Information  Ad  denials  under  7  CFR 
Part  1  or  Privacy  Ad  determinations 
under  7  CFR  1.11& 

(3)  Dedsions  for  which  the 
jurisdiction  of  another  Government 
agency  or  the  CcHnptroller  General 
supercedes  that  of  the  Department  of 
Agriculture. 

(4)  Recommendations  of  Forest 
Service  line  officers  to  higher  ranking 
Forest  Service  or  Departmental  officers 
or  to  other  entities  having  final  authority 
to  implement  the  recommendation  in 
question. 

(5)  Dedsions  appealable  under 
separate  administrative  proceedings. 


including  but  not  Insted  to.  fliose  mder 
36  CFR  223.117.  Aifadnistatiffli  of 
Coopereflve  OT  Federal  Suatateed  indd 
Units;  7  CFR  21.104.  EM^biUty  for 
RelocatioB  Pajmant  or  Amount;  and  4 
CFR  Part  21,  Bid  Protests. 

(6)  Decisions  punuant  to  OEBce  of 
Management  and  Budget  Circular  A-^8. 
Perf ormaoce  of  Commerdal  Activities. 

(7)  Decisions  concerning  contracts 
under  the  Federal  Property  and 
Administrative  Services  Act  of  1940,  as 
amended. 

(8)  Dedsions  covered  by  the  CoQtract 
Disputes  Ad. 

(9)  Decisioiu  involving  Agem^ 
personnel  matters. 

(10)  Decisions  where  relief  sought  is 
reformation  of  a  contract  or  award  of 
numetary  damages. 

(11)  Dedsions  related  to  rehalnlitation 
of  National  Forest  System  lamds  and 
recovery  of  forest  resources  resalting 
from  natural  disasters  or  other  natural 
phenomena  such  as  vrildfires,  severe 
wind,  earthquakes,  and  floo^ng  wh«i 
the  Regional  Forester  or.  in  situations  of 
national  significance,  the  CUef  of  die 
Forest  Service  determines  and  gives 
notice  in  die  Fadacd  Regtalsr  diat  good 
cause  exists  to  exempt  such  decisions 
from  review  under  this  part 

(12)  Dedsions  embodied  in 
rulemaking  |»omulgated  in  aooonkmce 
with  die  Administrative  ftooednrea  Act 
(5  U.S.C  551  et  aeq.)  or  te  poiiGies  and 
procedures  issaed  in  the  Forest  Service 
Manual  and  handbooks  (38  CFR  Parts 
200,  216]. 

(13)  Oiecisiona  imposing  penalties  for 
archaeological  violations  under  36  CFR 
296.15  or  to  issaa  order  or  violations  of 
prohibitianfl  and  ordeaa  under  38  CFR 
Part  261. 

(14)  Dedsions  solely  affecting  the 
business  relationahqi  between  the 
Forest  Senrioe  and  applicants  for  or 
holders  of  writtoi  instroments  for 
occupancy  and  ose  of  National  Forest 
Ssrstem  kinds  that  arise  firom  issaance. 
approval,  or  administration  of  the 
authorjratiop.  except  as  provided  for  at 
36CFR2S1.M. 

(b)  In  addition  to  dedsions  excluded 
from  review  by  paragraph  (a)  of  this 
section,  the  Forest  Service  shall  dismiss 
any  request  to  review  a  subsequent 
implementing  action  that  results  from  an 
initial  dedsion  for  projects  and 
activities  sabjed  to  review  under  this 
part  as  defined  at  1 2l7.6(bX3).  For 
example,  an  initial  dedsion  to  offer  a 
timber  sale  is  reviewable  und«-  this 
part;  subsequent  actions  to  advertise  or 
award  that  sale  are  not  reviewable 
under  this  part.  A  sobsequent 
implementation  dedsion  diat  is 
docomented  in  a  new  decision  document 


would  be  subject  to  review  mder  uds 
part 

{•)  Dtciaiom  Btade  below  Um  level  €f 
the  Chief  of  the  FotmtSemco. 

The  roles  (rf' this  part  entide  die  pobBe 
to  only  one  level  of  a(faididetrative 
review  of  written  dedsions  by  Forest 
Service  Une  officers  below  the  level  of 
the  Chief.  Hie  levds  of  available  rferview 
areasfoUows: 

(1)  ff  the  dedsion  is  made  by  a  distrid 
Ranger,  the  request  for  review  is  filed 
with  the  Forest  Supervisor 

(2)  If  the  dedrion  is  made  by  a  Forest 
Supervisor,  the  request  f  w  review  is 
filed  with  die  Regional  Forester; 

(3)  If  the  dedsion  is  oiade  by  a 
Ri^onal  Forester,  the  request  for  review 
is  filed  with  the  Chief  of  the  Forest 
Service. 

(b)  Decisions  made  by  the  Chief.  U  dio 
Chief  of  the  Forest  Service  is  die 
Dedding  Officer,  the  request  for  review 
is  filed  with  the  Secretary  of  Agricu^ire. 
Review  by  the  Secretary  is  wholly 
discretionary.  Within  15  days  of  receipt 
of  a  request  to  review,  the  Secretary 
shall  determine  whether  or  not  to  review 
the  decision  in  question.  If  the  Secretary 
has  not  decided  to  review  the  CSiief  s 
dedsion  by  die  expiration  of  die  15-day 
period,  the  requester(8)  shall  be  notified 
that  the  Chiers  dedsion  is  the  final 
administrative  decision  of  the 
Department  of  Agriculture.  Procedures 
governing  sncfa  rcnrlews  are  set  fordi  at 

S  217.14  of  diis  part 

(c)  Disceetionaiy  review  of  review 
decisions.  Except  for  decisions  to  reoffer 
returned  or  defaulted  timber  sales  made 
after  Odober  30, 1986,  review  dedsions 
rendered  by  Forest  Service  line  officers 
pursuant  to  this  part  are  subject  to 
discretionary  review  by  the  officer  at 
the  next  higher  level. 

(1)  The  levels  of  discretionary  review 
are  as  follows: 

(i)  If  the  Reviewing  Officer  is  the 
Forest  Supervisor,  the  Regional  Forester 
has  discretion  to  review. 

(ii)  If  the  Reviewing  Officer  is  die 
Regional  Forester,  the  Chief  of  the 
Forest  Service  has  discretion  to  review. 

(iii)  If  the  Reviewing  Officer  is  Chief, 
the  Secretary  of  Agriculture  has 
discrstion  to  review. 

(2)  Petitions  or  requests  for 
discretionary  review  shall  not,  in  and  of 
themselves,  give  rise  to  a  decision  to 
exerdse  disoetionary  review. 

(3)  Within  one  day  following  the  date 
of  a  review  dedsion  rendered  by  a 
Forest  Service  Reviewing  Officer,  that 
officer  shall  forward  a  copy  to  the  next 
hi^r  officer,  so  die  superior  officer  has 
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foil  opportunity  to  exercise  the 
discretion  granted  m  this  sectton. 

(4)  The  higher  level  officer  shall  have 
15  days  from  date  of  receipt  to  decide 
whether  or  not  to  review,  and  may  call 
for  and  use  the  review  file  in  dedding 
whether  or  not  to  review  the  dedsion.  If 
that  officer  takes  no  action  by  the 
expiration  of  the  15-day  period,  the 
decision  of  the  Reviewing  Officer  stands 
as  the  final  administrative  decision  of 
the  Department  of  Agriculture.  The 
requesters)  shall  be  notified  whether  or 
not  the  dedsion  will  be  reviewed. 

§  217.9    FNIng  procedures  and  ttanaUneaa 

(a)  Filing  procedures.  To  request 
review  of  a  decision  under  this  part,  a 
person  or  organization  must 

(1)  FUe  a  written  request  for  review  in 
accordance  with  the  provisions  of 

S  217.11  of  this  part  with  the  next  higher 
line  officer: 

(2)  File  the  request  for  review  within 
45  days  of  the  date  notice  of  the  decision 
was  published  ({217.5). 

(b)  Computation  of  time  periods.  (1) 
The  day  after  a  notice  of  dedsion  is 
published  (§  217.5)  is  the  first  day  of  the 
time  period  for  filing  a  review  request 
All  other  time  periods  applicable  to  this 
part  also  will  be  calculated  to  begin  on 
the  first  day  following  an  event  or  action 
related  to  die  review. 

(2)  All  time  periods  in  dda  rule  are  to 
be  computed  using  calmdar  days. 
Saturdays,  Sundays,  and  Federal 
holidays  are  induded  in  computing  the 
time  period  for  filing  a  request  for 
review;  however,  when  the  filing  period 
would  expire  on  a  Saturday,  Sunday,  or 
Federal  holiday,  the  filing  time  is 
extended  to  the  end  of  th^  next  Federal 
working  day. 

(3)  Simultaneously  send  a  copy  of  the 
request  for  review  to  the  Dedding 
Officer. 

(c)  Evidence  of  timely  filing.  It  is  the 
responsibility  of  the  party  requesting 
review  of  a  decision  to  file  the  request 
by  the  last  day  of  the  filing  period.  In  the 
event  of  question,  a  legible  postmark 
will  be  considered  evidence  of  timely 
filing.  Where  postmarks  are  illegible,  the 
Reviewing  Officer  shall  rule  on  the 
timely  filing  of  the  request  Pursuant  to 

i  217.14  of  this  part,  a  Reviewing 
Officer's  decision  on  timely  filing  is  not 
subject  to  review. 

{217.10   Extension  of  time. 

(a)  Requests  for  review.  The  time 
period  for  filing  a  request  for  review  is 
not  extendable. 

(b)  All  other  time  periods.  Requesters. 
Dedding  Officers,  and  Reviewing 
Officers  shall  meet  the  time  periods 
specified  in  the  rules  of  this  part  unless 
a  Reviewing  Officer  has  extended  the 


time  as  provided  in  this  paragraph. 
Except  as  noted  in  paragraph  (a)  of  this 
section,  s  Reviewing  Officer  at  the 
levels  described  in  {  217.8(a)  and  (b|  of 
this  part  may  extend  all  other  time 
periods  under  this  part. 

(1 )  Where  good  cause  exists,  a 
Reviewing  Officer  may  extend  the  time 
for  the  Deciding  Officer  to  assemble  and 
transmit  relevant  decision  documents.  In 
case  of  extension,  the  Reviewing  Officer 
shall  notify  the  requester(s)  of  the 
extension  and  the  new  date. 

(2)  Except  for  discretionary  reviews 
conducted  pursuant  to  S  217.8(c)  of  this 
part  a  Reviewing  Officer  may  extend 
the  time  period  of  issuance  of  the  review 
dedsion.  indudUig  for  purposes  of 
allowing  additional  time  for  the 
Dedding  Officer  to  resolve  disputed 
issues  pursuant  to  S  217.17  of  this  part 

8217.11   Content  of  ■  request  for  review. 

(a)  It  is  the  responsibility  of  those  who 
request  review  of  a  dedsion  under  this 
part  to  provide  a  Reviewing  Officer 
suffident  narrative  evidence  and 
argument  to  show  why  the  decision  by 
the  lower  level  officer  should  be 
changed  or  reversed. 

(b)  At  a  minimum,  a  requester  must 
file  a  written  request  with  the  Reviewing 
Officer  diat 

(1)  Lists  the  name,  address,  and 
telephone  number  of  the  requester; 

(2)  Identifies  the  decision  to  which  the 
requester  objects; 

(3)  Identifies  the  document  in  which 
the  decision  is  contained  by  titie  and 
subject  date  of  the  decision,  and  name 
and  tide  of  the  Dedding  Officer. 

(4)  Identifies  spedfically  that  portion 
of  the  decision  or  decision  document  to 
which  the  requester  objects; 

(5)  States  the  reasons  for  objecting, 
including  issues  of  fact  law,  regulation, 
or  policy,  and,  if  applicable,  specifically 
how  the  decision  violates  law, 
regulation,  or  poUcy; 

(6)  Identifies  the  specific  change(8)  in 
the  decision  that  the  requester  seeks; 
and 

(7)  Identifies  whether  or  not  the 
requester  has  participated  in  public 
participation  opportunities  offered  in  the 
decisionmaking  process  and,  if  so,  the 
extent  of  that  participation. 

$217.12    Raquaats  to  delay 
implementation  of  a  dedsioa 

(a)  Requests  to  delay  implementation 
of  land  and  resource  management  plans 
prepared  pursuant  to  36  CFR  Part  219 
shall  not  be  granted. 

(b)  Where  a  project  or  activity  would 
be  implemented  before  a  review 
decision  could  be  issued  %vhich  would 
moot  the  review,  the  Reviewing  Officer 
shall  accept  and  grant  written  requests 


to  delay  implementation  of  the  decuion 
pending  completion  of  the  review, 
unless  the  Reviewing  Officer  determines 
there  is  an  urgent  compelling  need  to 
proceed  with  the  project 

(c)  The  requester  must  file  the  request 
to  delay  implementation  with  the 
Reviewing  Officer,  and  provide  a  copy 
to  the  Deciding  Officer. 

(d)  The  Reviewing  Officer  shall  rule 
on  delay  requests  within  10  days  of 
receipt  of  a  request  and  shall  give  notice 
of  the  decision  to  the  reque8ter(s)  and 
the  Deciding  Officer. 

(e)  A  decision  may  be  implemented 
during  a  review  unless  the  Reviewing 
Officer  has  granted  a  delay  in 
implementation. 

(f)  A  Reviewing  Officer's  decision  on 
a  request  to  delay  implementation  of  a 
project  or  activity  is  not  subject  to 
review  at  the  next  administrative  level. 

(g)  When  a  delay  in  implementation  is 
granted,  it  shall,  at  a  minimum,  remain 
in  effect  until  the  end  of  the  15-day 
period  in  which  a  higher  level  officer 
must  decide  whether  or  not  to  review  a 
Reviewing  Officer's  decision  (S  217.8(c)). 
If  the  higher  level  officer  decides  to 
review  the  Reviewing  Officer's  decision, 
implementation  shall  be  delayed  until  a 
decision  is  issued,  or  until  the  end  of  the 
30-day  review  period  provided  in 

S  217.15(c],  whichever  is  less. 

S  217.13    RavtawfUe. 

(a)  It  is  the  responsibility  of  the 
Reviewing  Officer  to  assemble  and 
maintain  in  one  location  a  file  of 
documents  related  to  the  decision  and 
review. 

(b)  The  review  of  decisions  under  this 
part  focuses  on  the  documentation 
developed  by  the  Deciding  Officer  in 
reaching  dedsions.  The  records  on 
which  the  Reviewing  Officer  shall 
conduct  a  decision  review  consists  of 
the  request  for  review,  any  written 
conunents  submitted  by  interested 
parties,  the  official  documentation 
prepared  by  the  Deciding  Officer  in  the 
decisionmaking  process,  the  Deciding 
Officer's  letter  transmitting  those 
documents  to  the  Reviewing  Officer,  and 
any  decision-review  related 
correspondence,  including  additional 
information  requested  by  the  Reviewing 
Officer  pursuant  to  S  217.14  of  this  part. 

(c)  Upon  receipt  of  a  copy  of  the 
request  for  review,  the  Deciding  Officer 
shall  assemble  the  relevant  decision 
documentation  (S  217.3)  and  pertinent 
records  and  transmit  them  to  the 
Reviewing  Officer  within  21  days. 

(d)  In  transmitting  the  dedsion 
documentation  to  the  Reviewing  Officer, 
the  Dedding  Officer  shall  indicate  how 
and  where  the  documentation  addresses 
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ttte  isaue*  railed  in  dw  request  for 
review.  Hie  Deciding  Officer  may  also 
respoml  briefly  to  issues  raised  in  the 
request  for  review.  The  DecidiBg  Officer 
shall  provide  a  copy  ai  the  traasmittal 
letter  to  the  requester(s).  « 

(e)  Unless  the  Reviewing  C^cer  has 
ruled  otherwise  at  has  requested 
additional  information  punuant  to 

S  217.14(c)  of  this  subpart,  the  review 
file  will  close  i^ion  receipt  of  the 
decision  documentation  from  the 
Deciding  Officer. 

(f)  The  decision  review  file  is  open  to 
public  inspection. 

(g)  The  rules  of  paragraphs  (aj  through 
(e)  of  this  section  ai^ly  only  to  the 
review  file  at  the  first  level  of  review 

(S  217 A  (a)  and  (b)).  Where  an  official 
exercises  the  discretion  in  i  217.8(c)  of 
this  subpart  to  review  a  review  decision, 
the  discretionary  review  sh^  be  made 
on  the  existing  review  file,  the 
Reviewing  Officer's  review  decision, 
-  any  orders  of  tlw  Reviewing  Officer  to 
extend  a  delay  of  implementation.  £uid 
any  petitions  to  change  or  lift  a  delay  of 
implementation.  The  file  shall  not  be 
reopened  to  accept  additional 
submissions  from  any  party  to  the 
review  or  from  the  Reviewing  Officer 
whose  review  decision  is  being 
reviewed. 

S  217.14    Anttwflty  of  reviewfnQ  oMosf  in 
conduct  of  s  review. 

(a)  Discretion  to  establish  procedures. 
A  Reviewing  Officer  may  issue  such 
determinations  and  procedural 
instructions  as  appropriate  to  ensure 
orderly  and  expeditious  conduct  of  the 
review. 

(1)  In  case  of  multiple  requests  for 
review  of  a  decision,  the  Reviewing 
Officer  may  prescribe  special 
procedures  as  necessary  to  conduct  the 
review. 

(2)  The  requesterfs)  and  Deciding 
Officer  shall  receive  notice  of  any 
procedural  instructions  or  decision 
governing  conduct  of  a  review. 

(3)  Procedural  instructions  and 
decisions  are  not  subject  to  review  by 
higher  level  officers. 

(b)  Consolidation  of  multiple  requests 
for  review.  The  Reviewing  Officer  shall 
determine  whether  to  issue  one  review 
decision  or  separate  decisions  in  cases 
of  multiple  requests  few  review  of  the 
same  decision.  In  the  event  of  a 
consolidated  decision,  the  Reviewing 
Officer  shall  give  advance  notice  to  alJ 
who  have  requested  review  of  the 
decision. 

(1)  Decisions  to  consolidate  a  review 
oecision  are  not  subject  to  review  by 
hi^er  level  officers. 

(2)  At  the  discretion  of  the  Reviewing 
Officer,  the  Deciding  Officer  may 


consolidate  tranaaittal  of  decision 
docuBentatkn  to  the  Rerlewine  Officer 
and  respond  to  statements  m  muh^ile 
requests  for  Kview  in  one  traosmittal 
letter. 

(c)  Requests  for  additiomid 
information.  At  any  time  during  die 
review,  the  Reviewing  Officer 
conducting  a  review  at  the  levels 
specified  in  S  217.8  (a)  and  (b)  of  diis 
part  may  request  additional  information 
fit>m  a  requester,  the  Deciding  Officer, 
or  anyone  who  has  submitted  written 
comments  related  to  the  review.  At  any 
level  of  review  (§  217.6),  the  Reviewing 
Officer  may  discuss  issues  related  to 
review  of  a  decision  with  die  Deciding 
Officer  (or  first  level  Reviewing  C^oer), 
requesters  or  those  who  onment  on  a 
pending  review,  or  their  authorized 
agents  or  representatives,  as  needed  to 
clarify  information  submitted  or  to  seek 
resolution  of  the  issues  in  question. 

(d)  Conduct  of  review  of  decisions 
made  by  the  Chief  When  the  Secretary 
elects  to  review  an  initial  decision  made 
by  die  Chief  (5  217.8(b)),  die  Secretary 
shall  conduct  the  review  in  accordance 
with  all  the  appHcable  rules  and 
procedures  of  this  part. 

(e)  Conduct  of  other  discretionary 
reviews.  Where  a  higher  level  officer 
elects  to  review  a  decision  rendered  by 
a  Reviewing  Officer  ({  217.8(c]).1be 
rules  of  this  section  do  not  apply,  except 
that  as  provided  in  paragraph  (c)  of  this 
section,  the  officer  conducting  the 
discretionary  review  may  discuss  issues 
related  to  the  review  wiUi  the  first  level 
Reviewing  Ctfficer.  the  requester(s),  or 
those  who  sutHnitled  commoits. 


1217.15 

(a)  The  Reviewing  Officer  should 
issue  a  final  review  decision  within  30 
days  of  receipt  of  decision 
documentation  from  the  Deciding 
Officer,  except  that  for  review  of  land 
and  resource  management  plan 
approval,  amendment,  or  revision 
decisions,  the  Reviewing  Officer  may 
take  90  days  to  issue  a  decision.  The 
Revie%ving  Officer  shall  notify  the 
reque8ter(B]  and  Deciding  Officer  if 
more  time  is  needed  and  the  new  date. 
The  Reviewing  Officer  shall  send  a  copy 
of  the  decision  to  any  requester,  the 
Deciding  Officer,  and  to  others  ufxm 
request. 

(b)  The  Reviewing  Officer's  decision 
shall  affirm  or  reverse  the  original 
decision  in  whole  or  in  part  llie 
Reviewing  Officer's  decision  may 
include  instructi<His  for  further  action  by 
the  Deciding  Officer. 

(c)  A  review  decision  must  be 
consistent  with  applicaUe  law, 
regulations,  and  ordera. 


(d)  UnkM  a  Ugfaar  level  officer 
exendsea  dw  disoatifla  to  review  a 
Reviewing  OIBov'a  dednon  as 
pra«UM  «t  f  217 J.  dm  Atvtewing 
Officef't  dediim  ie  the  final 
admaustraliva  dcciiicn  of  die 
Department  of  Agiicnltare  and  that 
decision  is  act  subject  to  further  review 
undarthispait 

(1)  la  the  ceae  of  a  discretionary 
review  puraaant  to  i  217A  the  second 
level  Reviewing  Officer  slwll  conclude 
the  review  within  30  days  of  the  date  of 
notice  issued  to  a  requester  that  the 
lower  level  decision  will  be  reviewed. 

(2)  If  a  discretionary  review  decision 
is  not  issued  by  die  end  of  the  30-day 
review  period,  the  review  is 
automatically  terminated  and  the 
decision  of  the  lower  level  Reviewing 
Officer  stands  as  the  final 
administrative  decirion  of  the 
Department  In  such  case,  the 
requester(s)  shall  be  noffled 

S  217.16 


(a)  A  Reviewing  Officer  shall  dismiss 
a  request  iot  review  and  dose  die 
review  file  without  decision  on  the 
merits  when: 

(1)  The  request  is  not  received  within 
the  time  spedfied  in  {  217.9  of  this  part; 

(2)  The  requested  relief  or  change 
cannot  be  granted  under  existing  law, 
fact  or  regulation; 

(3)  The  request  for  review  fails  to 
meet  the  mirtimum  requirements  of 

i  217.11  of  this  part  to  such  an  extent 
that  the  Reviewing  Officer  lacks 
adequate  information  on  whidi  to  base 
a  decision; 

(4)  The  decision  at  issue  is  being 
reviewed  under  another  administrative 
proceeding; 

(5)  The  decision  is  excluded  fivm 
review  punuant  to  S  217.7  of  this  part 

(6)  The  requester(s)  withdraws  the 
request  for  review;  or 

(7)  The  Deciding  Officer  wididraws  a 
dedsion. 

(b)  Dismissal  decisions  are  not 
reviewable  by  the  next  higher  officer. 


5217.17 


during 


(a)  At  any  time  during  the  decision 
review  process,  the  Dedding  Officer 
may  discuss  the  issues  in  dispute  wift 
the  reque8ter(s)  and  other  persons  «utd 
seek  resolution  ol  the  issues  in  dispute. 
At  the  request  of  the  Dedding  O^cet, 
the  Reviewing  Officer  may  extend  the 
time  periods  for  review  to  allow  for 
condud  of  meaningful  negotiations. 

(b)  The  Deciding  Officer  has  die 
airthorify  to  withdraw  the  dedsion  at 
issue  dming  the  review  period.  If  die 
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Deciding  Officer  decides  to  withdraw 
the  decision,  bodi  the  Reviewing  Officer 
and  the  requester(s)  shall  be  notified, 
and  the  Reviewing  Office  shall  close 
the  review  file  and  notify  the 
reque8ter(8)  that  the  case  is  dismissed. 
A  Deciding  Officer's  subsequent 
dedsion  to  reissue  or  modify  the 
withdrawn  decision  constitutes  a  new 
decision  and  is  subject  to  review  under 
this  part 

fi217.1t    PoNeylneventofludUal 


It  is  the  position  of  the  Department  of 
Agriculture  that  any  filing  for  Federal 
judicial  review  of  a  decision  subjed  to 
review  under  this  pert  is  premature  and 
inappropriate  unless  the  plantiEf  has 
first  so^}ht  to  invoke  and  exhaust  the 
procedures  available  under  this  part 

PART  228— MINERALS 

S.  The  audKuify  dtation  for  Part  228 
continues  to  read  as  foUbwK 

Aulfawtly.  90  Stat.  35  and  38,  aa  amended 
(16  U.S.C.  551).  and  94  SUt  2400. 


.  6.  Revise  S  228.14  to  read  as  follows: 

{228.14    Appeals. 

Any  operator  aggrieved  by  a  decision 
of  the  authorized  officer  in  connection 
with  the  regulations  in  this  part  may  file 
an  appeal  under  the  provisions  of  38 
CFR  Part  251,  Subpart  C. 

PART  251— LAND  USES 

7.  Add  a  new  Subpart  C  to  Part  2S1  to 
read  as  foUows: 

of 
Use  of 


to 
System 

S6C* 

251.80  Purpose  and  scope. 

251.81  Applicability  and  effective  date. 

251.82  DefimtianB  and  temteology. 

251.83  Parties  eligible  to  participate  in 
appeals. 

251.84  Appealable  decisions. 

25145    Dedsioiis  not  appealable  under  this 

subpart 
25iaB    Election  of  appeals  process  or 

dedsion  review  procedures. 
251.87    Levels  of  reviews  available. 
251J8   FStaig  procednras  and  tisteliness. 
26ia0    Rxtenaian  of  tiaw. 
251J0   Notice  of  appeal  conlenL 

251.91  Responsive  statement 

251.92  Implemwitation  and  requests  for  stay 
of  implemaatation. 

251.93  Ruling  on  stay  requests. 

^1 JM    Duration  of  and  changes  to  stay 

dedsiona. 
2SU6    Intaitsuttua. 
2S1J8    Oralpnaantatioos. 
2S1J7    Aatfaaritsrofteviewi^oiBoerin 
t  of  appeals. 


Sac 

251.98  Appeal  record. 

251.99  Appeal  decision. 

251.100  Dismissal  witliout  decision. 

251.101  Rescdutton  of  issues  by  means  other 
than  appeal. 

251.102  Policy  in  event  of  judicial 
proceedmss. 

Subpart  C-ApfMaia  Of  DrnMons 
Ralatad  to  Oooipancy  and  Uaa  of 
National  Foraat  Syatam  Laftda 

Antiwrity:  18  U.S.C.  551, 472. 


i2S1J0 

(a)  This  subpart  provides  a  process  by 
which  those  who  hold  or,  in  certain 
instances,  those  who  apply  for  written 
authorizations  to  ocdipy  and  use 
Natitmal  Forest  System  lands  may 
appeal  a  written  dedsion  by  an 
authorized  Forest  Service  line  officer 
with  regard  to  issuance,  approval,  or 
administration  of  the  written  instrument 
llie  rules  in  the  subpart  estabbsh  «^h> 
may  appeal  under  these  rules,  the  kinds 
of  dedsi<ms  that  can  and  cannot  be 
appealed  die  responsibilities  of  parties 
to  die  appeal,  and  die  various 
procedures  and  timeframes  that  will 
govern  the  conduct  of  appeals  under  diis 
subpart. 

(b)  The  rules  in  this  subpart  seek  to 
offer  appellants  a  foir  and  detiberate 
process  for  appealing  and  obtaining 
administrative  review  of  issues  arising 
from  die  issuance,  approval,  and 
administration  of  tvritten  instruments 
that  authorize  the  occupancy  and  use  of 
National  Forest  System  lands. 

f25VI1    Apptteatittty  and  atfacttve  data. 

(a)  Except  where  appUcants  or 
hoiden  tAecA  the  dedsion  review 
procedures  of  Part  217  of  d^  Chapter 
all  appeals  of  decisions  arising  from  the 
issuance,  approval  and  administration 
of  written  instruments  authorizing 
occupancy  and  use  of  National  Forest 
System  lands  as  defined  at  {  251.85  of 
this  subpart  shaU  be  subjed  to  the 
provisions  of  this  subpart  as  ot  [Insert 
date  of  effective  date  of  this  rule]. 

(b)  Appeals  of  the  type  covered  by 
this  snlqiart  and  filed  prior  to  [Insert 
effective  date  of  this  rale]  tibail  continue 
to  beconduded  under  the  provisions  of 
36GPR211.1& 


S  261.82 

For  the  purposes  of  this  subpart,  the 
following  terms  are  defined: 

Administratioa  of  a  written 
instrument  or  authorization  to  occupy 
and  use  National  Forest  System  lands. 
A  broad  all  indusive  phrase  used 
throughout  this  subpart  to  connote  the 
full  range  of  actions  and  decisioos  a 
forest  officer  takes  to  manage 


authorized  uses  (rf  National  Forest 
System  lands,  including,  but  not  limited 
to,  enforcement  of  terms  and  conditions 
included  in  written  authorizations  to 
which  a  holder  has  agreed,  modification 
of  terms  and  conditions,  and  suspension, 
cancellation,  and/or  termination  of  an 
authorizaticm. 

Appeal.  A  request  to  a  higher  ranking 
officer  for  relief  from  a  written  dedsion 
filed  under  this  subpart  by  an  applicant 
for  or  a  holder  of  a  written  instrument 
issued  or  approved  by  a  Forest  Service 
line  officer. 

Appeal  decision.  The  written  dedsion 
rendered  by  the  Reviewing  Officer  on  an 
appeal  for  relief  under  this  subpart.  TTie 
use  of  this  term  is  limited  to  the  final 
dedsion  of  a  Reviewing  Officer  and 
does  not  refer  to  dedsions  to  grant 
deny,  or  change  a  stay  or  to  any  odier 
determinations  or  procedural  orders 
made  on  the  condud  of  an  appeal 
(5  251.97). 

Appeal  record.  The  documents 
submitted  to  the  Reviewing  Officer  by 
an  appellant  intervener,  or  Dedcbg 
Officer  (9  251.98). 

Appellant  An  eligible  applicant  for  or 
holder  of  a  written  instrument  issued  for 
the  occupancy  and  use  of  National 
Forest  System  land  (or  their  authorized 
agent  or  representative)  who  files  an 
appeal  pursuant  to  the  provisions  of  this 
subpart  (§  251.83). 

Deciding  Officer.  The  Forest  Service 
line  crfficer  who  makes  a  dedsion 
related  to  issuance,  approval,  or 
administration  of  an  authorization  to 
occupy  and  use  National  Forest  System 
lands  that  is  appealed  imder  this 
subpart 

Forest  Service  line  officer.  The  Chief 
of  the  Forest  Service  or  a  Forest  Service 
offidal  who  serves  in  a  direct  line  of 
command  from  the  Chief  and  wdio  has 
the  delegated  authorify  to  make  and 
execute  dedsions  under  this  subpart 
Spedfically,  for  the  purposes  of  this 
subpart  a  Forest  Service  employee  who 
holds  one  of  the  following  offices  and 
titles:  Distrid  Ranger,  Forest  Supervisor. 
Depnfy  Forest  Supervisor,  Regional 
Forester,  Depufy  Regional  Forester,    . 
Depufy  Chief.  Assodate  Depufy  Chiet 
Assodate  Qiief.  or  the  Chief  of  the 
Forest  Service. 

Intervener.  An  individual  who,  or 
organization  that  is  an  applicant  for  or 
holder  of  the  written  instnunent  or  of 
similar  instrument  issued  by  the  Forest 
Service  that  is  the  subject  of  an  appeal, 
has  an  interest  that  could  be  affected  by 
an  appeal,  has  made  a  timefy  request  to 
intervene  in  that  appeal,  and  has  been 
granted  intervenor  status  by  the 
Reviewing  Officer  ({  251S5). 
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Issuance  of  a  written  instrument  of 
authorization.  Applies  both  to  decisions 
to  grant  and  to  deny  a  written 
instrument  or  authorization. 

Notice  of  appeal.  The  document 
prepared  and  filed  by  an  appellant  to 
dispute  a  decision  subject  to  review 
under  this  subpart  (S  251.90).  i 

Oral  presentation.  An  informal     j 
meeting  (in  person  or  by  telephone)  at 
which  an  appellant,  intervenor,  and/or 
Deciding  Officer  may  present 
information  related  to  an  appeal  to  the 
Reviewing  Officer  (§  251.96). 

Parties  to  an  appeal  The  appellant(s), 
intervenor(s),  and  the  Deciding  Officer. 

Responsive  statement  A  written 
document  prepared  by  a  Deciding 
Officer  that  responds  to  the  notice  of 
appeal  filed  by  an  appellant. 

Reviewing  Officer.  The  officer  at  the 
next  administrative  level  above  that  of 
the  Deciding  Officer  who  conducts 
appeal  proceedings,  makes  all  necessary 
rulings  regarding  conduct  of  an  appeal, 
and  issues  the  appeal  decision. 

WriOen  instrument  or  authorization. 
Any  of  those  documents  Usted  in 
§  251.84  of  this  subpart  issued  or 
approved  by  the  Forest  Service 
authorizing  an  individual,  organization 
or  other  entity  to  occupy  and  use 
National  Forest  System  lands  and 
resources. 

52S1.t3    PwtiM  ■HolblB  to  partldiwte  In 


Only  the  following  may  participate  in 
the  appeals  process  provided  under  this 
subpart 

(a)  An  applicant  who,  in  response  to  a 
prospectus  or  written  solicitation  or 
other  notice  by  the  Forest  Service,  filed 
a  formal  written  request  for  a  written 
authorization  to  occupy  and  use 
National  Forest  System  land  covered 
under  9  251.84  of  this  subpart  and 

(1)  Was  denied  the  authorization,  or 

(2)  Was  offered  an  authorization 
subject  to  terms  and  conditions  that  the 
applicant  finds  unreasonable  or      i 
impracticable.  ,    | 

(b)  The  8ignatory(ies)  or  holderfs]  of  a 
written  authorization  to  occupy  and  use 
National  Forest  System  land  covered 
under  §  251.84  of  this  subpart  who  seeks 
relief  from  a  written  decision  related  to 
administration  of  that  authorization. 

(c)  An  intervenor  as  defined  in 
\  251.82  of  this  subpart. 

(d)  The  Deciding  Officer  who  made 
the  decision  being  appealed  under  this 
subpart. 


S  2SU4   Appaalabte  dsrliloni 

(a)  The  rules  of  this  subpart  govern 
appeal  of  written  decisions  of  Forest 
Service  line  officers  regarding  issuance 
or  administration  of  the  following 


written  instruments  to  occupy  and  use 
National  Forest  System  lands: 

(1)  Permits  for  ingress  and  egress  to 
intermingled  and  adjacent  private  lands 
across  National  Forest  System  lands,  36 
CFR  212.8  and  212.10. 

(2)  Permits  and  occupancy  agreements 
on  National  Grasslands  and  other  lands 
administered  under  the  provisions  of 
Title  III  of  Bankhead-Jones  Farm  Tenant 
Act  issued  under  36  CFR  213.3. 

(3)  Grazing  and  livestock  use  permits 
issued  under  36  CFR  Part  222,  Subpart 
A. 

(4)  Mining  plans  of  operating  under  36 
CFR  Part  228,  Subpart  A. 

(5)  Permits  and  agreements  regarding 
mineral  materials  (petrified  wood  and 
common  varieties  Of  sand,  gravel,  stone, 
pumice,  pumicite,  cinder,  clay,  and  other 
similar  materials)  under  36  CFR  Part  228. 
Subpart  C. 

(6)  Permits  authorizing  exercise  of 
mineral  rights  reserved  in  conveyance  to 
the  United  States  issued  under  36  CFR 
Part  251.  Subpart  A. 

(7)  Special  use  authorizations  issued 
under  36  CFR  Part  251,  Subpart  B. 
except  as  provided  in  9  251.60(g),  for 
suspension  or  termination  of  easements 
issued  pursuant  to  36  CFR  251.53  (e)  and 

(1). 

(8)  Land  exchange  agreements  under 
36  CFR  254.11  and  decisions  to  proceed 
with  land  exchanges. 

(9)  Mining  operating  plans  for  the 
Sawtooth  National  Recreation  Area 
issued  under  36  CFR  292.17  and  292.18. 

-  (10)  Permits  for  uses  in  Wilderness 
Areas  issued  under  36  CFR  293.3. 

(11)  Permits  to  excavate  and/or 
remove  archaeological  resources  issued 
under  the  Archaeological  Resources 
Protection  Act  1979  and  36  CFR  Part  296. 

(12)  Approval  of  Surface  Use  Plans. 

(13)  Decisions  to  consent  not  to 
consent  to  object  or  not  to  object  to  the 
issuance  of  mineral  leases. 

(14)  Decisions  related  to  the  standards 
for  the  use,  subdivision,  and 
development  of  privately  owned 
property  within  the  boundaries  of  the 
Sawtooth  National  Recreation  Area 
pursuant  to  36  CFR  Part  292,  Subpart  C. 

(b)  Written  decisions  on  any  of  the 
matters  listed  in  paragraph  (a)  of  this 
section  issued  by  a  Forest  Service  staff 
officer  with  delegated  authority  to  act 
for  a  Forest  Service  line  officer  are 
considered  to  be  decisions  of  the  line 
officer. 

(c)  A  Deciding  Officer  shall  give 
written  notice  of  decisions  subject  to 
appeal  under  this  subpart  to  applicants 
and  holders  defined  in  9  251.83  of  this 
subpart  and  to  any  holder  of  like 
instruments  who  has  made  a  written 
request  to  be  notified  of  a  specific 
decision.  The  notice  shall  include  a 


statement  of  the  Deciding  Officer's 
willingness  to  meet  with  applicants  or 
holders  to  hear  and  discuss  any 
concerns  or  issues  related  to  the 
decision  (9  251.101).  The  notice  shall 
also  specify  the  name  of  the  officer  to 
whom  an  appeal  of  the  decision  may  be 
filed,  and  the  address  and  deadline  for 
filing  an  appeal. 

92S1JS    DmWqiw  net  appMlaM*  undar 
thtaaubpwl 

The  following  decisions  are  not 
appealable  under  this  subpart: 

(a)  Decisions  appealable  to  the 
Agriculture  Board  of  Contract  Appeals. 
USDA.  under  7  CFR  Part  24. 

(b)  Decisions  involving  Freedom  of 
Information  Act  denials  under  7  CFR 
Part  1  or  Privacy  Act  determinations 
under  7  CFR  1.11& 

(c)  Decisions  for  which  the 
jurisdiction  of  another  Government 
agency,  the  Comptroller  General,  or  a 
court  to  hear  and  settle  disputes 
supersedes  that  of  the  Department  of 
Agriculture. 

(d)  Recommendations  of  Forest 
Service  line  officers  to  higher  ranking 
Forest  Service  line  officers  or  to  other 
entities  having  final  authority  to 
implement  the  recommendation  in 
question. 

(e)  Decisions  appealable  under 
separate  administrative  proceedings, 
including,  but  not  limited  to,  those  under 
36  CFR  223.117  (Administration  of 
Cooperative  for  Federal  Sustained  Yield 
Units);  7  CFR  21.104  (Eligibility  for 
Recreation  Payment  of  Amount);  and  4 
CFR  Part  21  (Bid  Protests). 

(f)  Decisions  pursuant  to  Office  of 
Management  and  Budget  Circular  A-76, 
Performance  of  Commercial  Activities. 

(g)  Decisions  concerning  contracts 
tuder  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended. 

(h)  Decisions  covered  by  the  Contract 
Disputes  Act 

(i)  Decisions  involving  Agency 
personnel  matters. 

(j)  Decisions  where  relief  sought  is 
reformation  of  a  contract  or  award  of 
monetary  damages. 

(k)  Decisions  made  during  the 
preliminary  planning  or  the  National 
Environmental  Policy  Act  that  precede 
decisions  to  implement  the  proposed 
action. 

(1)  Decisions  related  to  National 
Forest  land  and  resource  management 
plans  and  projects  only  reviewable 
under  36  CFR  Part  217. 

(m)  Decisions  related  to  rehabilitation 
of  National  Forest  Systems  lands  and 
recovery  of  forest  resources  resulting 
firom  natural  disasters  or  other  natural 
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phenomena  such  as  wildfites.  severe 
wind,  earthquakes,  and  flooding  wfaoi 
the  Regional  Forester  or,  in  situations  of 
national  significance,  the  Chief  of  the 
Forest  Service  determines  and  givfes 
notice  that  good  cause  exists  to  exempt 
such  decisions  from  appeal  under  this 
subpart. 

(n)  Decisions  imposing  penalties  for 
archaeological  violations  under  36  CFR 
296.15  or  for  violations  of  prohibitions 
and  orders  under  36  CFR  Part  261. 

(o)  Reaffirmation  of  prior  decisions  to 
terminate  a  special  use  authorization. 

S251JS    Eleelienof 


(a)  No  decision  can  be  appealed  by 
the  same  person  under  bodi  this  subpart 

'  and  Part  217  of  this  chapter. 

(b)  Should  a  decision  be  reviewable 
under  this  subpart  as  well  as  Part  217  of 
this  chapter,  a  party  who  qualifies  to 
bring  an  appeal  under  this  subpart  can 
elect  whicii  process  to  use  to  request 
review  of  a  decision,  and  in  so  doing, 
the  appellant  thereby  forfeiti  all  rij^t  to 
appeal  that  same  decision  under  tfa« 
.other  review  process. 

92S1J7    Levata  of  review  avaOable. 

(a)  Decisiona  below  the  level  of  the 
Chief  of  the  Forest  Service.  The  rules  of 
this  subpart  entitle  appellants  to  only 
one  level  of  administrative  review  of 
written  decisions  by  Forest  Service  line 
officers.  The  levels  are  as  follows: 

(1)  If  the  decision  is  made  by  a  District 
Ranger,  the  appeal  is  to  the  Forest 
Supervisor; 

(2)  If  the  decision  is  made  by  a  Forest 
Supervisor,  the  appeal  is  to  the  Regional 
Forester; 

(3)  If  die  dedsim  is  made  by  a 
Regional  Forester,  the  appeal  is  to  the 
Chief  of  the  Forest  Service. 

(b)  Decisions  Made  by  the  Chief.  If 
.the  Chief  of  the  Forest  Service  is  the 
Deciding  Officer,  the  appeal  is  to  the 
Secretary  of  Agriculture.  Review  by  the 
Secretary  is  discretionary.  Within  15 
calendar  days  of  receipt  of  a  timely 
.notice  of  appeal,  the  Secretary  shaU 
determine  whether  or  not  to  review  the 
decision.  If  the  Secretary  has  not 
decided  whether  or  not  to  review  the 
decision  by  the  expiration  of  the  15-day 
period,  the  appellant  shall  be  notified 
that  the  Chiefs  dedsion  is  the  final 
administrative  dedsion  of  the 
Department  of  Agriculture. 

(c)  Discretitatary  Review  of  Appeal 
Decision.  Appeal  dedsions  rendered  by 
Forest  Service  Revieviriiig  Officers  are 
subject  to  discretionary  review  by  the 
superior  officer  at  the  next 
administrative  level. 

(1)  The  levels  of  discretioQary  review 
are  as  follows: 


(i)  If  the  Reviewing  Officer  was  the 
Forest  Supervisor,  the  Regional  Forester 
has  discretion  to  review  ^  appeal 
decision. 

(ii)  If  the  Reviewing  Officer  was  a 
Regional  Forester,  the  Chief  has 
discretion  to  review  the  appeal  decision. 

(iii)  If  the  Reviewing  Officer  was  the 
Chief,  the  Secretary  of  Agriculture  has 
discretion  to  review  the  appeal  dedsion. 

(2)  Petitions  or  requests  for 
discretionary  review  shall  not  in  and  of 
themselves,  give  rise  to  a  dedsion  to 
exercise  discretionary  review. 

(3)  Within  one  day  following  the  date 
an  appeal  decisioo  by  a  Fmest  So^ce 
Reviewing  Officer  is  signed,  the 
Reviewing  Officer  shall  forward  a  copy 
to  the  next  higher  officer  so  the  superior 
officer  has  full  opportimity  to  exercise 
the  discretion  granted  in  diis  section. 

(4)  The  next  hitler  level  officer  shall 
have  15  calendar  days  from  date  of 
receipt  to  decide  whetho-  w  not  to 
^view  an  appeal  decision  and  may  call 
for  or  use  the  appeal  record  in  dedding 
whether  or  not  to  review  the  appeal 
decision.  If  that  officer  takes  no  action 
by  the  expiration  of  the  discretionary 
review  period,  appellants  shall  be 
notified -that  the  aiqieal  dedsion  of  the 
Reviewing  Officer  stands  as  the  final 
administrative  review  decision  of  the 
Department  of  Agriculture. 


9251J9   HIng procedures «id I 

(a)  Filing  procedures.  In  order  to 
appeal  a  dedsion  under  this  subpart,  an 
appellant  must 

(1)  File  a  notice  of  appeal  in 
accordance  with  9  251.90  of  this  subpart 
with  the  next  higher  line  officer  as 
identified  in  9  251.84(b). 

(2)  File  the  notice  of  appeal  within  45 
days  of  the  date  on  the  notice  of  the 
written  decision  being  appealed 

(9  251.84(c));  and 

(3)  Simultaneously  send  a  copy  of  the 
notice  of  appeal  to  the  Deciding  Officer. 

(b)  Evid^tce  of  timely  filing.  It  is  the 
respcmsibiUty  of  diose  fiKng  an  appeal 
to  file  the  notice  of  appeal  by  the  end  of 
the  filing  period.  In  the  event  of 
question,  le^ble  postmarks  will  be 
considered  evidence  of  timely  filing. 
Where  postmarks  are  illegible,  the 
Reviewing  Officer  shall  rule  on  the 
timeliness  of  die  notice  of  appeal.  A 
Reviewing  Officer's  dedsion  on  timely 
receipt  is  not  subject  to  appeal  or 
review. 

(c)  Confutation  of  time  period  for 
filing.  (1)  The  time  period  for  filing  a 
notice  of  appeal  of  a  dedsion  under  this 
subpart  b^lns  on  the  first  day  after  the 
Deciding  Officer  gives  written  notice  of 
the  decision.  All  other  time  periods 
applicable  to  this  subpart  also  will  be 
computed  to  begin  on  the  first  day 


foUowing  an  event  or  action  related  to 
the  appeal 

(2)  Time  periods  applicable  to  this 
subpart  are  compnted  using  calendar 
days.  Saturdays.  Sundays,  or  Federal 
holidays  are  included  in  computing  the 
time  allowed  for  filing  an  appeal; 
however,  when  the  filing  period  would 
expire  oa  a  Saturday,  Sunday,  or 
Federal  holiday  the  filing  time  is 
extended  to  the  end  of  the  next  Federal 
working  day. 

S251.89    Extension  of  tknc. 

(a)  Filing  of  notice  of  appeal  Time  for 
filing  a  notice  of  appeal  is  not 
extendable 

(b)  All  other  time  periods.  Appellants. 
Intervenors.  Decidir^  Officers,  and 
Reviewing  Officers  shall  meet  the  time 
periods  specified  in  the  rules  of  this 
subpart  unless  a  Reviewing  Officer  has 
extended  the  time  as  provided  in  this 
paragraph.  Except  as  noted  in  para^aph 
(a)  of  this  section,  the  Reviewing  Officer 
may  extend  all  other  time  periods  under 
this  subpart. 

(1)  For  appeals  filed  in  accordance 
%vith  9  251.87(a)  and  (b)  of  this  subpart 
a  Reviewing  Officer,  where  good  cause 
exists,  may  grant  a  written  request  for 
extension  of  time  to  file  a  responsive 
statement  or  replies  thereto.  The 
Reviewing  Officer  shall  rule  on  requests 
for  extensions  within  10  days  of  recdpt 
of  die  request  and  shall  provide  written 
notice  of  the  extension  ruling  to  all 
parties  to  the  appeal. 

(2)  Except  for  discretionary  reviews  of 
appeal  dedsions  conducted  pursuant  to 
9  251.87(c)  of  this  subpart,  a  Reviewing 
Officer  may  extend  the  time  period  for 
issuance  of  the  appeal  dedsion, 
including  for  purposes  of  allowing 
additional  time  for  the  Deciding  Officer 
to  resolve  disputed  issues  pursuant  to 

9  251.101  of  this  subpart 

S  251  JO    Notice  of  appeal  content 

(a)  It  is  the  responsibility  of  an 
appellant  to  provide  a  Reviewing  Officer 
suffident  narrative  evidence  and 
argument  to  show  why  a  dedsion  by  a 
lower  level  officer  should  be  reversed  or 
changed.- 

(b)  An  appellant  must  indude  the 
following  information  in  a  notice  of 
appeal: 

(1)  The  appellant's  name,  mailing 
address,  and  daytime  telephone  number 

(2)  The  title  or  type  of  written 
instrument  involved,  the  date  of 
application  for  or  issuance  of  the  written 
instrument  and  the  name  of  the 
responsible  Forest  Service  Officer, 

(3)  A  brief  description  and  the  date  of 
the  written  dedsion' being  appealed; 
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(4)  A  statement  of  how  the  appellant 
is  adversely  affected  by  the  decision 
being  appealed; 

(5]  A  statement  of  the  facts  of  the 
dispute  and  the  i8sue(s)  raised  by  the 
appeal; 

(6)  Specific  reference  to  any  law, 
regulation,  or  policy  that  the  appellant 
believes  to  be  violated  and  the  reason 
for  such  an  allegation; 

(7)  A  statement  as  to  whether  and 
how  the  appellant  has  tried  to  resolve 
the  issue(s]  being  appealed  with  the 
Deciding  Officer,  the  date  of  any 
discussion,  and  the  outcome  of  that 
meeting  or  contact;  and 

(8)  A  statement  of  the  relief  the 
appellant  seeks. 

(c)  An  appellant  may  also  include  in 
the  notice  of  appeal  a  request  for  oral 
presentation  ($  251.96]  or  a  request  for 
stay  of  implementation  of  the  decision 
pending  decision  on  the  appeal 
(S  251.93).  I 

9  2SU1    R— pooslv  statement  | 

(a)  Content.  A  responsive  statement 
contains  the  Deciding  Officer's  response 
to  the  specific  facts  or  issues  of  law  or 
regulation,  and  requested  relief  set  forth 
by  the  appellant  in  the  notice  of  appeal 

(b)  Timeframe.  Unless  the  Reviewing 
Officer  has  granted  an  extension,  the 
Deciding  Officer  shall  prepare  a 
responsive  statement  and  send  it  to  the 
Reviewing  Officer  and  all  parties  to  the 
appeal  within  30  days  of  receipt  of  the 
notice  of  appeal. 

(c)  Replies.  Within  20  days  of  the 
postmarked  date  of  the  responsive 
statement  the  appellant(s)  and  any  { 
intervenor(s)  may  file  a  written  reply  to 
the  responsive  statement  with  the 
Reviewing  Officer.  Appellants  and    I 
intervenors  must  end  a  copy  of  any  ' 
reply  to  a  responsive  statement  to  all 
parties  to  the  appeal,  including  the    i 
Deciding  Officer.  j 

9  251^    Implwnwrtatton  and  request  tor 
•uiy  OT  NnfNwiMfnmon. 

(a)  A  decision  may  be  implemented 
during  an  appeal  unless  the  Reviewing 
Officer  grants  a  stay. 

(b)  An  appellant  or  intervenor  may 
request  a  stay  of  a  decision  at  any  time 
while  an  appeal  is  pending,  if  the 
harmful  effects  alleged  pursuant  to 
paragaph  (c)(3]  of  this  section  would 
occur  during  the  pendency  of  the  appeal. 

(c)  To  request  a  stay  of  decision,  an 
appellant  or  inervenor  must: 

(1)  File  a  written  request  with  the 
Reviewing  Officer 

(2)  Simultaneously  send  a  copy  of  the 
stay  request  to  any  other  appellant(s),  to 
intervenor(8),  and  to  the  Deciding 
Officer 


(3)  Provide  a  written  justification  of 
the  need  for  a  stay,  which  at  a  minimiim 
includes  the  following: 

(i)  A  description  of  the  specific 
project(s).  activity(ie8),  or  action(s)  to  be 
stopped. 

(ii)  Specific  reasons  why  the  stay 
should  be  granted  in  sufficient  detail  to 
permit  the  Reviewing  Officer  to  evaluate 
and  rule  upon  the  stay  request  including 
at  a  minimum: 

jA)  The  specific  adverse  effect(s) 
upon  the  requester; 

(B)  Harmfiil  site-specific  impacts  or 
effects  on  resources  in  the  area  affected 
by  the  activity(ies]  to  be  stopped;  and 

(C)  How  the  cited  effects  and  impacts 
would  prevent  a  meaningful  or  decision 
on  the  merits. 

(d)  A  Deciding  Officer  and  other 
parties  to  an  appeal  may  provide  the 
Rewiewing  Officer  with  a  written 
response  to  a  stay  request.  A  copy  of 
any  response  must  be  sent  to  all  parties 
to  the  appeal. 

9  251.93    RuMng  on  stay  requests. 

(a)  Timeframe.  The  Reviewing  Officer 
may  rule  on  a  stay  request  at  any  time 
but  must  rule  no  later  than  10  calendar 
days  from  receipt 

(b)  Denial  where  implementation  is 
not  imminent  The  Reviewing  Officer 
may  deny  any  request  to  stay 
implementation  of  a  decision  that  is  not 
scheduled  to  begin  during  pendency  of 
the  appeal. 

(c)  Criteria  to  consider.  In  deciding  a 
stay  request  a  Reviewing  Officer  shall 
consider 

(1)  Information  provided  by  the 
requester  pursuant  to  §  2S1.92(c)  of  this 
subpart  including  the  validity  of  any 
claim  of  adverse  effect  on  the  requester 

(2)  The  effect  that  granting  a  stay 
would  have  on  preserving  a  meaningful 
appeal  on  the  merits: 

(3)  Any  information  provided  by  the 
Deciding  Officer  or  other  party  to  the 
appeal  in  response  to  the  stay  request; 
and 

(4)  Any  other  factors  the  Reviewing 
Officer  considers  relevant  to  the 
decision. 

(c)  Notice  of  Decision  on  a  Stay 
Request  A  Reviewing  Officer  must  issue 
a  written  decision  on  a  stay  request 

(1)  If  a  stay  is  granted,  the  stay  shall 
specify  the  specific  activities  to  be 
stopped,  duration  of  the  stay,  and 
reasons  for  granting  the  stay. 

(2)  If  a  stay  is  denied  in  whole  or  in 
part  the  decision  shall  specify  the 
reasons  for  the  denial. 

(3)  A  copy  of  a  decision  on  a  stay 
request  shall  be  sent  to  all  parties  to  the 
appeal. 


S  281.94   DuraHon  of  and  dtwiQes  to  slay 


(a)  Duration.  A  stay  shall  remain  in 
effect  for  the  15-day  period  for. 
determining  discretionary  review 

(9  251.87(c)),  unless  changed  by  the 
Reviewing  Officer  in  accordance  with 
paragraph  (b)  of  this  section.  In 
conducting  a  discretionary  review  of  an 
appeal  decision  pursuant  to  9  2S1.87(c) 
of  this  subpart  a  Reviewing  Officer  may 
extend  the  stay,  in  whole  or  in  part, 
during  pendency  of  the  discretionary 
review. 

(b)  Change  in  a  Stay.  A  Reviewing 
Officer  may  change  a  stay  decision  in 
accordance  with  any  terms  established 
in  the  stay  decision  itself  or  at  any  time 
during  pendency  of  an  appeal  that 
circumstances  support  a  change  of  stay. 
In  making  any  changes  to  a  stay 
decision,  the  Reviewing  Officer  must 
issue  a  written  notice  to  all  parties  to 
the  appeal  explaining  the  reason  for 
making  the  changes  and  setting  forth 
any  terms  or  conditions  that  apply  to  the 
change. 

(c)  Petitions  to  Change  a  Stay.  An 
appellant  or  intervenor  may  also 
petition  a  Reviewing  Officer  to  change 
or  lift  a  stay  at  any  time  during  the 
pendency  of  a  stay.  Such  petitions  must 
be  in  writing,  must  explain  how 
circumstances  have  changed  since  the 
stay  was  imposed,  and  must  state  why 
the  change  in  the  stay  is  being 
requested.  The  petitioner  must  send  a 
copy  of  the  petition  to  all  parties  to  the 
appeal. 

(d)  Appeal  of  Stay  Decision  or 
Changes  in  Stay.  A  Reviewing  Officer's 
decision  to  grant  deny,  lift  or  otherwise 
change  a  stay  is  not  subject  to  further 
appeal  and  review. 

9251.95    Intervention. 

(a)  A  request  to  intervene  in  an  appeal 
may  be  made  at  any  time  prior  to  the 
closing  of  the  appeal  record  at  the  first 
level  of  appeal  (9  251.87(a)].  Requests  to 
intervene  in  an  appeal  at  the 
discretionary  review  level  (9  251.87(c]) 
shall  be  denied. 

(b)  To  request  intervention  in  an 
appeal  under  this  subpart,  a  parfy,  at  a 
minimum,  must: 

(1)  Submit  a  written  petition  to 
intervene  to  the  Reviewing  Officer 

(2)  Be,  as  defined  at  9  251.83  of  this 
subpart,  an  applicant  for  or  party  to  a 
written  instrument  issued  by  the  Forest 
Service  that  is  the  subject  of  or  affected 
by  the  appeal  and  have  an  interest  that 
could  be  directly  affected  by  a  decision 
on  the  appeal,  and 

(3)  Show  in  the  request  for 
intervention,  how  the  decision  on  the 
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appeal  would  directly  affect  petitioner's 
interests.  ■ 

(c)  The  Reviewing  Officer  determines 
whether  a  party  requesting  intervention 
meets  the  requirements  of  paragraph  (a) 

-  of  this  section.  In  granting  intervention, 
the  Reviewing  Officer  must  give  notice 
to  all  other  parties  to  the  appeal. 

(d)  A  grant  or  denial  of  intervention  is 
not  subject  to  appeal  to  a  higher  level. 

(e)  Appellants  and  intervenOrs  must 
concurrently  furnish  copies  of  all 
s.ubmissions  to  each  other  as  well  as  the 
Deciding  Officer.  Failure  to  provide  each 
other  copies  may  result  in  removal  of  a 
submission  ftom  the  appeal  record.  At 
the  discretion  of  the  Reviewing  Officer 
appellants  may  be  given  additional  time 
to  review  and  comment  on  initial 
submissions  by  intervenors. 

(f)  An  intervenor  cannot  continue  an 
appeal  if  the  appellant  withch-aws  the 
appeal. 

9251.96   Oral  presentations. 

(a)  Purpose.  An  oral  presentation 
provides  an  additional  opportunity  for 
an  appellant  and  other  parties  to  an 
appeal,  to  present  their  viewpoints  to 
the  Reviewing  Officer.  The  purpose  is  to 
restate,  emphasize,  and/or  clarify 
information  related  to  an  appeal.  Oral 
presentations  are  to  be  conducted  in  an 
informal  manner  and  shall  not  be 
subject  to  formal  rules  of  procedure  such 
as  those  applicable  to  judicial 
proceedings. 

(b)  Requests.  Only  an  appellant  may 
request  and  be  granted  an  oral 
presentation.  An  appellant  may  request 
an  oral  presentation  at  any  time  prior  to 
closing  of  the  appeal  record  (9  251.98).  A 
Reviewing  Officer  shall  automatically 
grant  an  oral  presentation  if  the 
appellant  requested  the  presentation  as 
part  of  the  notice  of  appeal. 

(c)  Participation.  At  the  discretion  of 
the  Reviewing  Officer  oral 
presentations  may  be  open  to  public 
attendance,  but  participation  is  limited 
to  parties  to  the  appeal.  The  Reviewing 
Officer  shall  advise  all  parties  to  the 
appeal,  including  the  Deciding  Officer 
of  the  place,  time,  and  date  of  the 
conference,  and  how  the  conference  will 
be  conducted.  All  parties  to  an  appeal 
shall  be  invited  to  participate. 
Appellants  and  intervenors  must  bear 
any  expense  involved  in  making  an  orcd 
presentation  in  person  or  by  telephone. 

(d)  Limitation.  Oral  presentations 
shall  be  held  only  at  the  first  level  of 
appeal  (9  251.87(b)). 

9251.97    Authority  of  rovlewino  officer  In 
conduct  of  appeals. 

^a)  Discretion  to  establish  procedures. 
A  Reviewing  Officer  may  issue  such 
procedural  orders  as  deemed 


appropriate  to  ensure  orderiy, 
expeditious,  and  fair  conduct  of  an 
appeal. 

(1)  In  appeals  involving  intervenors, 
the  Reviewing  Officer  may  prescribe 
special  procedures  to  conduct  the 
appeal. 

(2)  All  parties  to  an  appeal  shall 
receive  notice  of  any  orders  or  decisions 
on  the  conduct  of  the  appeal. 

(3)  Orders  and  determinations 
governing  the  conduct  of  an  appeal  are 
not  subject  to  appeal  and  further  review. 

(b)  Consolidation  of  appeals.  A 
Reviewing  Officer  may  consolidate 
multiple  appeals  of  the  same  decision,  or 
of  similar  decisions  involving  common 
issues  of  fact  or  law  and  issue  one 
appeal  decision.  In  such  case,  the 
Reviewing  Officer  shall  give  notice  to  all 
parties  to  multiple  appeals. 

(1)  A  decision  to  consolidate  appeals 
is  not  subject  to  appeal  and  further 
review. 

(2)  At  the  discretion  of  the  Reviewing 
Officer,  the  Deciding  Officer  may 
prepare  one  responsive  statement  to 
multiple  appeals. 

(c)  Requests  for  additional 
information.  Except  in  discretionary 
reviews  conducted  pursuant  to 

9  251.87(c]  of  this  subpart,  the 
Reviewing  Officer  may  ask  any  party  to 
an  appeal  for  additional  information  as 
deemed  necessary  to  decide  the  appeal. 
The  Reviewing  Officer  shall  notify  all 
parties  of  the  request  or  information 
fi"om  other  sources,  provide  all  parties 
an  opportimity  to  comment  and  extend 
time  periods  if  necessary. 

(d)  Conduct  of  appeals  of  decisions 
made  by  the  Chief.  When  \he  Secretary 
elects  to  review  an  initial  decision  made 
by  the  Chief  (9  251.87(b)),  the  Secretary 
shall  conduct  the  review  in  accordance 
with  all  the  applicable  rules  and 
procedures  of  this  subpart. 

(e)  Conduct  of  other  discretionary 
reviews.  Where  a  higher  level  officer 
elects  to  review  an  appeal  decision 
rendered  by  a  Reviewing  Officer 

(9  2S1.87(c)),  the  rules  of  this  section  do 
not  apply.  Stays  may  be  extended  or 
changed  in  accordance  with  the 
provisions  of  9  251.94.  As  provided  in 
9  251.95  and  9  251.96  of  this  subpart, 
oral  presentations  and  intervention 
requests  at  this  level  of  review  shall  be 
denied. 


9251JS 

(a)  The  following  rules  apply  only  to 
the  appeal  record  for  appeals  at  the  first 
level  (9  251.87  (a),  (b)  of  this  subpart): 

(1)  It  is  the  responsibility  of  the 
Reviewing  Officer  to  assemble  and 
maintain  in  one  location  the  documents 
related  to  the  appeal. 


(2)  The  record  consists  of  the 
documents  filed  with  the  Reviewing 
Officer  including,  but  not  limited  to,  the 
notice  of  appeal,  responsive  statement 
replies  to  submissions  by  various  parties 
to  the  appeal,  orders  and  determinations 
made  on  the  conduct  of  the  appeal,  and 
correspondence. 

(3)  The  Reviewing  Officer  has 
discretion  to  remove  from  the  record 
documents  that  were  not  sent  to  all 
parties  to  an  appeal. 

(4)  Unless  the  Reviewing  Officer  has 
ordered  otherwise,  the  appeal  record 
closes  with  the  expiration  of  the  time 
period  for  filing  of  the  reply(ies)  to  the 
responsive  statement,  or  at  the 
conclusion  of  an  oral  presentation,  if 
there  is  one.  The  Reviewing  Officer  shall 
notify  all  parties  to  an  appeal  of  the 
closure  of  the  record. 

(5)  The  appeal  record  is  open  to  public 
inspection. 

(b)  Where  an  official  exercises  the 
discretion  in  9  251.87(c)  of  this  subpart 
to  review  an  appeal  decision,  the 
discretionary  review  shall  be  made  on 
the  existing  appeal  record,  the 
Reviewing  Officer's  appeal  decision, 
any  orders  of  the  Reviewing  Officer  to 
extend  a  stay,  and  any  petitions  to 
change  or  lift  a  stay.  The  record  shall 
not  be  reopened  to  accept  additional 
submissions  from  any  parfy  to  the 
appeal  or  fi-om  the  Reviewing  Officer 
whose  appeal  decision  is  being 
reviewed. 

9251.99    Appeal  dedekm. 

(a)  The  Reviewing  Officer  shall  base 
the  appeal  decision  on  the  appeal  record 
and  existing  law,  regulation,  orders, 
policy  and  procedure. 

(b)  The  Reviewing  Officer  shall  affirm 
or  reverse  the  original  decision  in  whole 
or  in  part  and  include  the  rea8on(s)  for 
the  decision.  The  Reviewing  Officer  may 
also  include  in  the  appeal  decision 
instructions  for  further  action  by  the 
Deciding  Officer. 

(c)  At  the  first  level  of  review,  the 
Reviewing  Officer  should  make  and 
issue  an  appeal  decision  within  30  days 
of  the  date  the  record  is  closed.  The 
Reviewing  Officer  must  notify  the 
parties  to  the  appeal  if  more  time  is 
needed. 

(d)  Unless  the  next  higher  officer 
exercises  the  discretion  to  review  an 
appeal  decision  provided  in  9  251.87  of 
this  subpart,  the  appeal  decision  is  the 
final  administrative  decision  of  the 
Department  of  Agriculture  and  is  not 
subject  to  further  review  under  this 
subpart  or  Part  217  of  this  chapter 

(1)  In  the  case  of  a  discretionary 
review  pursuant  to  this  9  251.87,  the 
second  level  Reviewing  Officer  shall 
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conclude  the  review  within  30  days  of 
the  date  of  notice  issued  to  an  appellant 
that  the  lower  level  decision  will  be 
reviewed. 

(2)  If  a  discretionary  review  decision 
is  not  issued  by  the  end  of  the  30-day 
review  period,  the  review  is 
automatically  terminated  and  the 
decision  of  the  lower  level  Reviewing 
Officer  stands  as  the  final 
administrative  decision  of  the 
Department  In  such  case,  appellants, 
intervenors,  and  the  lower  level 
Reviewing  Officer  shall  be  notified. 

(e)  The  Reviewing  Officer  shall 
provide  a  copy  of  the  decision  to  all 
appellants,  intervenors,  the  Deciding 
Officer,  and  in  the  case  of  discretionary 
review,  the  lower  level  Reviewing 
Officer. 

§251.100    Dtomtssai  wittwut  dacMon. 

(a)  The  Reviewing  Officer  shall 
dismiss  an  appeal  and  close  the  record 
without  a  decision  on  the  merits  when: 

(1)  The  appellant  is  not  eligible  to 
appeal  a  decision  under  this  subpart. 

(2)  Appellant's  notice  of  appeal  is  not 
filed  within  the*required  time  period,  or 
the  notice  of  appeal  fails  to  meet  the 
niinimiim  requirements  of  S  251.90  of 
this  subpart  to  such  an  extent  that  the 
Reviewing  Officer  lacks  adequate 
information  on  which  to  base  a  decision. 


(3)  In  cases  where  there  is  only  on* 
appellant,  the  appellant  withdraws  the 
appeal. 

(4)  The  requested  relief  cannot  be 
granted  under  existing  law,  fact,  or 
regulation; 

(5)  The  appeal  of  a  decision  is 
excluded  firam  appeal  under  this 
subpart 

(6)  The  Deciding  Officer  has 
withdrawn!  the  decision  under  appeal 

(7}  A  request  for  review  of  the  same 
decision  has  been  filed  by  the  same 
person  under  Part  217  of  this  Chapter. 

(b)  The  Reviewing  Officer  shall  give 
written  notice  of  dismissal  that  includes 
an  explanation  of  why  the  appeal  is 
dismissed. 

(c)  A  decision  to  dismiss  an  appeal  is 
not  subject  to  further  appeal  and  review. 


§251.101    RMOhjUon  of 
ottMT  than  appeaL 

(a)  Authorized  Forest  Service  officers 
shall,  to  the  extent  practicable  and 
consistent  with  the  public  interest, 
consult  and  meet  in  person,  or  less 
preferably  by  phone,  with  holders  of 
written  instruments  prior  to  issuing 
written  decisions  related  to 
administration  of  a  written 
authorization.  The  purpose  of  such 
meetings  is  to  discuss  any  issues  or 
concerns  related  to  die  authorized  use 
and  to  reach  a  common  understanding 


and  apeement  where  possible  prior  to 
issuance  of  a  written  decision. 

(b)  When  decisions  are  ai^)ealed,  the 
Deciding  officer  may  discuss  the  appeal 
with  the  appellantfs]  and  interveners 
together  or  separately  to  narrow  issues, 
agree  on  facts,  and  explore 
opportunities  to  resolve  the  issues  by 
means  other  than  review  and  decison  on 
the  appeal.  At  the  reqoest  of  the 
Deciding  Officer,  the  Reviewing  Officer 
may  extend  the  time  periods  for  review 
to  allow  for  conduct  of  meaningful 
negotiations. 

(c)  The  Deciding  Officer  has  the 
authority  to  withdrawn  a  decision,  in 
whole  or  in  part,  during  the  appeal. 
Where  a  Deciding  Officer  decides  to 
withdraw  a  decision,  all  parties  to  the 
appeal  and  the  Reviewing  Officer  must 
receive  written  notice, 

§251.102    Policy  in  event  of  ludlciai 


It  is  the  position  of  the  Department  of 
Agriculture  that  any  filing  for  Federal 
judicial  review  of  and  relief  from  a 
decision  appealable  under  this  subpart 
is  premature  and  inappropriate,  unless 
the  appellant  has  first  sought  to  resolve 
the  dispute  by  invoking  and  exhausting 
the  procedures  of  this  subpart 

Date:  March  21. 198& 
James  C  Oveii>ay, 

Deputy  Chief. 

BttiJNQ  CODE  3410-11-M 
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APPENDIX  A 

COMPARATIVE  REVIEW  (BY  SECTION) 

CURRENT  RULE  36  CFR  211.18,  AND 

PROPOSED  RULES  36  CFR  251  SUBPART  C  AND  36  CFR  217 

^4ol•:  This  spp^Kto  to  for  comp«i«lvs  porpoMS  onV.  »  »»«l  rwl  appear  In  the  Code  of  F.<^ 
^^J^^^^^'^'^^'^^^^'^^^'^^^^P'^  During 

l^^SH^!^^^'  ^^^°'^'  ^  *0f  a  2-rule  dispute  resolution  process,  distinguished  by  the 
^S!t!i^1^^!!^  at  issue  and  the  degree  of  agency  discretion  in  making  the  decision.  One  rule 
wouW  be  for  deasions  relating  to  land  and  resource  management  plans,  projects,  and  activities 
conducted  ki  cornp^iance  with  the  National  Environmental  Policy  Act  (36  CFR  217);  the  other  for 
zS^J^^StH!^  ^  i^uance  or  administration  of  written  authorizations  for  the  occupancy 
and  use  of  National  Forest  System  lands  (36  CFR  251.  Subpart  C). 

BmIc  Principles  Underlying  36  CFR  Part    Basic  Princlpiss  Underlying  36  CFR,  Part  217 
291,  Subpart  C 


Sut)ject  matter  invoh/es  an  authorization 
which  conveys  or  involves  a  legal  relation- 
ship between  an  instrument  holder  and  the 
Forest  Service  under  a  law  or  statute;  origin 
is  in  the  Constitution  or  a  statute  or  regula- 
tion. Process  is  somewhat  adjudicatory  and 
has  procedural  guarantees  for  aN  parties. 


Sut}ject  matter  involves  decisions  wholly  within 
the  discretion  of  the  agency  to  make  and  whfch 
do  not  involve  a  legal  relatkxiship  between  the 
agency  and  the  aggrieved  party.  Process  pro- 
vkJes  a  means  to  protest  dectskxi  and  is  infor- 
mal with  minimum  of  procedural  requirements. 

PubDc  has  a  right  to  receive  notk»  and  to  have 
an  opportunity  to  comment  on  proposed  actkxi. 

Dl^efe  usually  about  a  past  actkxi.  Facts    Dispute  Is  about  a  future  actton  authorized  by 
oust  about  the  authorized  occupancy  or  use    the  declskxi  on  whfch  review  Is  requested 
at  time  decision  made. 

Remedy  for  dispute  resktes  within  or  may  be  Remedy  for  dispute  Is  to  perform  the -actfon" 
interpreted  from  the  written  instmment  in-  differently  or  not  at  all  and  lies  wholly  within  the 
volved.  statute,  or  regulatfca  agency^  discretfcn  to  accomplish. 

Sin^  written  Instnjment  can  already  be  In  Since  actkxi  to  be  taken  under  the  decisfon  is  in 
effertal  time  of  appeal,  stay  procedures  are  the  future,  stay  of  decision  may  or  may  not  be 
assentiaL  ft^flntial. 
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Comparative  Analysis  of  36  CFR  211.18/ 
36  CFR  251,  Subpart  C/36  CFR  217 


Current  Rule  36  CFR  211.18     Proposed  Process  for  AppesI  Proposed  Decision 

of  Written  Instrument  Decl-  Review  Process,  38 

sions.  38  CFR  Psct  251,  CFR  Psrt  217 
SubpsrtC 


What  is  Appealable  and  What  are  the  Exclusions? 
(a)  Decisions  of  Forest  Officers     {251 .84;.85  Decisions  affecting 


unless  excluded  in  (b)(1)-(11) 


Definitions 
None  provided 


Who  May  Appeal? 
(sO(1-2)  Anyone  wtx>  objects 
to  a  forest  officer^  decision 


a  written  instrument.  icKdudino 
certain  applications;  t>asicaily 
excludes  same  decisions  as 
current  nile 


{251.82  Special  terms  defined 


{251.83  Holders  of  written 
instruments  and  certain  appli- 
cants 


How  is  Notice  Given? 
(20(2)  Wrlnen  notice  to  instru- 
ment holders;  published 
notices 


{251.84  Written  notice  of 
decisions;  notice  specifies 
Reviewing  Officer  address  to 
which  appeal  must  be  filed  and 
date  for  filing 


.{217.8;.7  Limitod  to 
actions  arising  from  t4EPA 
compliance,  Le..  deci- 
sions recorded  in  Records 
of  Decision,  Decision 
Notices,  Decision  Memos; 
basically  excludes  same 
decisions  as  current  rule 


{217.3  Special  terms 
defined 


{217.4  Any  person  or 
orgaruzation  who  objects 
to  a  decision,  except 
Forest  Service  employees 
or  Federal  agerx^ies 


{217.5  Notice  of  deci- 
sions published  in  news- 
paper or  Federal  Register 


Provision  for  Conflict  Resolution  (Negotiation) 
No  provision,  but  alluded  to  in    {251.84;.90;.101  Decision 
agency  directives  (FSM 


1571.02  and  1571.03) 


notice  must  include  invitation 
to  meet  and  (fiscuss;  notice  of 
appeal  should  state  if  appeitant 
has  met  with  Deciding  Officer 
to  resolve;  Reviewing  Officer 
may  stop  dock  to  aHow  negotia- 
tion; Deciding  Officer  m^  meet 
w/parties  during  appeal 


{217.17  Authorizes  De- 
ckling  Officer  to  resolve 
dispute  while  review  is  in 
progress 


Filing  an  Appeal  and  Extensions 

(c)  (d)  File  w/i  45  days  {251.88  File  Notice  of  Af3ped 

w/Deciding  Officer,  supporting  (NOA)  in  45  days  w/Rsviewing 

documents  filing  exHandakAe;  &  Deciding  Officer;  supporting 

Reviewing  Officer  may  give  documerts  filed  wth  NOA;  no 

extensions  except  NOA  extensions  for  filir^  NOA 
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Statement  of  Reasons 
(c)  Required  w/in  45  days  of 
filing  appeal,  unless  Renewing 
Officer  extends 


Responsive  Statement 
(g)  Required  w/in  30  days 
after  Statement  of  Reasons 
received  fi-om  appellant 


Levels  (^  Appeal 
(0  2  levels  on  initial  decisions; 
procedural  levels  cannot 
exceed  levels  of  review  avaii- 
at)le  for  appeal  of  initial 
decision 


Inten^ntion 

.   (0  Anyone  with  an  immediate 
interest;  same  rights  as  appel- 
lants; may  intervene  at  any 
time;  can  carry  appeal  farwaid 


{251.80  No  separate  statement 
of  reasons  required  or  allowed; 
an  information  is  in  Notice  of 
Appeal 


{251.91  Due  to  Reviewing 
Officer  in  30  days  unless 
extension  grartted;  copy  to  all 
parties 


{251.87  1  level;  permits  discre- 
tionary review  t>y  next  higher 
level  officer  1 5  di^  to  decide; 
if  reviewed,  30-day  limit  for 
decision 


{251.95  Limited  to  Kke  holders 
or  applicants  only;  canrx>t 
continue  appeal  ¥  appellant 
withdraws;  not  available  for 
discretionary  level 


{217.9  Request  for  deci- 
sion review  must  t>e  filed 
45  days  from  date  rxjtice 
of  decision  is  put>iished; 
SMpporting  document 
filed  with  request;  no 
extensions 


{217.11  AH  supportirx) 
information  is  required  in 
the  request  for  review; 
no  separate  statement  of 
reasons  allowed 


{217.13  None  required; 
Deciding  Officer  de- 
scribes fiow  existing 
documents  respond  to 
requesler^  issues;  21 
days  10  forward;  may 
briefly  respond  to  issues; 
agency  plans  to  monitor 
performarKe  dosely 


{  217.8  1  level  of  review; 
permits  discretionary 
review  by  next  Mgher 
level  oflioer;  15d^sto 
deoidr.  If  review.  30<lay 
limit  for  decision 


{217.4  No  intervention; 
interested  persons  limited 
to  filing  written  comments 
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Stays 
(h)  Request  any  time  to 
Reviewing  Officer.  Reviewing 
Officer  rules  in  21  days; 
requests  are  detailed  and 
must  be  site-specific;  Review- 
irig  Officer  may  change  deci- 
sion; stay  decisions  appeal- 
able; decisions  may  be 
implemented  immediately  if 
stay  not  requested/granted 


Oral  Presentations 
(m)  Request  due  45  days 
from  decision;  Reviewing 
Officer  sets  procedures;  par- 
ties can  add  summary  to 
record  afterwards 


Timeliness 
(c)  1st  level  =:  45  days;  2nd 
level  s  30  days;  USPS  post- 
mark precedential;  timeliriess 
decided  t>y  Reviewing  Officer; 
timeiness  decisions  appeal- 
able j 

Procedure  Matters  Rulings 
(o)  Decisions  on  stays  and 
dismissals  are  appealable,  if 
level  available 


{251.92;.93;.94  Slm8ar  to 
current  rule  except  must  rule  in 
10  days;  not  subject  to  dtecre- 
tionary  review  by  fiigher  level; 
stay  remains  in  effect  tfvough 
15-day  period  for  decking  on 
discretionary  review;  can  t)e 
exterxjed  or  revised  If  discre- 
tionary review  urxJertaken 


{251.96  Only  i«)pellant  may 
request;  automatic  if  requested 
at  time  of  appeal,  discretionary 
if  requested  later  all  appellants, 
interverK)rs,  arxJ  Deciding 
Officer  may  participate; 
appellant(s)  &  intervenors  must 
bear  any  expense  of  participa- 
tion; not  available  at  discre- 
tior)ary  level 


{251.88  Appeal  must  be  filed 
witfiin  45  diays;  postmark 
precedential;  timeliness  deci- 
sk)ns  rwt  appealable 


iaing 


IrformeHon  Gathering  by  Dea 
(q)  Reviewing  Offk:er  may 
susperxj  process  and  request 
additkxYal  information  if  record 
conskjered  inadequate  to 
issue  a  deciskm 


{251.94;.100  No  appeals  of 
procedural  rulings  (stays  or 
dismissals) 

or  Reviewing  Officer 
{251.97;.101  Alk}ws  Reviewing 
Offteer  to  request  additkKial 
informatkxi  except  at  discre- 
tk)nary  level;  Dedding  Offner 
may  discuss  appeal  with  appel- 
lants arxJ  intervenors-witfxxit 
exploit  ot)ligatkxi  to  document 


{217.12  CaNed  delay  of 
implementatkm;  no  delay 
for  forest  plans;  if  project 
bnplementatkm  immirient, 
win  tw  delayed  upon 
request;  if  project  not 
scheduled  to  begin  until 
after  review  is  completed, 
win  not  t>e  delayed;  if 
granted,  remains  in  effect 
through  15-day  period 
for  deckling  on  discre- 
tkxiary  review  and  30-day 
discretionary  review 
period,  if  urxlertaken 


Not  applk:at)le 


{217.9  Similar  to  appeals 
of  written  instruments 


{217.12;.16  No  further 
review  of  procedural 
rulings  aUowed 


{217.14;.17  Alkiws  Re- 
viewing Offk^er  to  request 
additkxial  informatkxi 
except  at  discretk)nary 
level;  eittier  Offner  may 
consult  jointly  or  sepa- 
rately w/anyone  to  gain 
informatkxi  or  discuss 
issues  during  review 


20-Day  Comment  Period  on  Responsive  Statement 
(g)  Parties  may  comment  on       {251.91  Same  as  current  rule 
Deckling  Offfcer^  responsive      except  filed  w/Reviewing  Offfcer 
statement;  extenskxis  may  be     w/copy  to  Deckfing  Offk^er 
granted;  filed  w/Deckfing 
Offk^er 

Deciding  Officer  Authority 
ImpHcit  in  several  subsectkxis     {251 .101  More  expBdt  than 

current  rule;  permits  Deckling 
Offteer  to  withdraw  dedskxi; 
can  discuss  appeal 
w/appellants  &  kiteo/enors  and 
negotiate 

Reviewing  Officer  Authority  in  Conduct  of  Appeal/Review 
Implfcit  In  several  subsections     {251.97  More  explfcit  than 

current  rule;  Reviewkig  OfRcer 
may  issue  procedural  orders, 
stop  ckx:k  for  negotiatkxi. 
request  more  kiformatkxi; 
msdces  expik^it  that  if  the 
Secretary  reviews  an  viltial 
deciskxi  of  the  Chier.  that  review 
will  t>e  sut)ject  to  rules  applica- 
ble to  other  fvst-iev^  appeals; 
limits  authority  of  Reviewmg 
Offk:er  at  the  discretkxiaiy  level 


Consolidation  of  Appeals 
(n)  Reviewing  Officer  may 
consoikjate  multiple  appeals 
of  same  deciskxi  and  permit 
Deckling  Offk:er  to  prepare 
one  responsive  statement 

Continuations 
(s)  ANowed  continuatkxi  of 
appeals  already  t)egun  under 
fcxmer  rule 

Appeal  Record 
(p)  Defkied  as  to  content; 
requires  ck>sure;  assembled 
by  Deckling  Officer 


{251.97  Same  as  current  rule 


{251.81  Aflows  continuation  of 
appeals  already  begun  under 
current  rule 


{251.98  Sknilar  to  cunent  mle; 
assemt)led  by  Reviewkig  Officer 


Not  qpplfcable 


{217.17  Similar  to  written 
instruments 


{217.14;,15  Sknilar  to 
written  ktstruments 


{217.14  Similar  to  current 
rule 


{217.2  Same  as  written 
kistruments 


{217.13  Called  review 
file;  contents  sunpler 
because  empfiasis  is  on 
documentatkxi  existing 
at  time  of  kiitial  deciskxi; 
assembled  by  Reviewing 
Officer 


17338 


Federal  Re^er  /  Vol.  53,  No.  94  /  Monday.  May  16. 1988  /  Proposed  Rules 


AppeeJ  Decision 
(q)  Based  only  on  closed 
record;  due  In  30  days  from 
closure  dale;  rxxify  parties  if 
rmre  tme  needed 


{251.99  SNniar  to  current  rule; 
may  affirm,  reverse  or  modify 
tfie  decision:  automatic  termina- 
tion of  discretionary  review  if 
decision  not  rerxJerad  in  30 
days 


Standard  of  Review 
No  provision  txjt  appeals 
handbook  (FSH  1509.12) 
states  'correctness*  as  starxJ- 
ard 

Suspensions 

a  (q)  Limits  to  suspending  for 
further  information  if  record 
inadequate;  FSM  1509.12 
imits  suspension  to  acquiring 
existing  information 


[FR  Doc.  88-10739  Filed  5-13-88:  8:45  am] 
HLLMG  CODE  34W-11-C 


{251.99  No  standard;  appeal 
decision  must  include  the 
reasons  for  tfie  decision 


{251.97;.101  Reviewing  Officer 
may  exterxJ  time  periods  as 
needed  to  acquire  information 
or  allow  for  corxjuct  of  negotia- 
tions at  first  level  only;  specific 
term  suspension  not  utilized 


{217.15  Called  ■review 
decision*;  90  days  if 
review  is  of  tfie  approval 
of  a  LMP;  30  days  on  all 
others;  otfierwise  similar 
to  written  instruments; 
automatic  termination  of 
discretionary  review  if 
decision  not  rendered  in 
30day8 


{217.15  Same  as  under 
appeals  of  written  instru- 
mertts 


{217.17  Similar  to  written 
instruments 


Monday 
May  16,  1988 


Part  III 


Department  of  the 
Interior 

Bureau  of  Land  Management 

43  CFR  Part  3000  et  at. 

Oil  and  Gas  Leasing,  Geothermal 
Resources  Leasing;  Finai  Ruiemaicing 


^  m    s 
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DEPARTMEHT  OF  THE  INTERIOR 
Bureau  of  Land  Management 


43  CFR  Parts  3000, 3040, 3100, 31», 
3150,  3160, 3180,  3200,  3210, 3220, 
3240,  3250,  and  3260 

(AA-«20-«8-41 11-01;  Orcutar  No.  2606] 

Oil  and  Gas  Leasing,  Qeothermal 
Resources  Leasing 

AGENCY:  Bureau  of  Land  Management 

Interior. 

action:  Final  rulemaking. 

SUMMARY:  This  final  rulemaking  makes 
changes  to  existing  regulations  that  will 
clarify  procedures  in  the  administration 
of  the  oil  and  gas  leasing  program  on 
which  there  have  been  questions  since 
the  publication  of  the  revised 
regulations  for  43  CFR  Groups  3000  and 
3100  in  the  Federal  Register  of  July  22. 
1983.  This  fmal  rulemaking  also  makes 
changes  in  the  regulations  in  43  CFR 
Group  3200. 

Proposed  changes  concerning  the 
noncompetitive  and  competitive  leasing 
provisions  in  Subparts  3110,  3111,  3112. 
and  3120  that  were  published  in  the 
Federal  Register  as  proposed  rulemaking 
on  June  12. 1987  (52  FR  22592)  have  been 
removed  in  their  entirety  in  this  final 
rulemaking.  Those  proposed  changes 
were  made  obsolete  by  the  enactment 
on  December  22. 1987,  of  the  Federal 
Onshore  Oil  and  Gas  Leasing  Reform 
Act  of  1967.  hereinafter  referred  to  as 
the  Reform  Act  A  proposed  rulemaking 
published  on  March  21, 1988.  in  the 
Federal  Register  (53  FR  9214)  to 
implement  the  provisions  of  the  Reform 
Act  contains  the  revisions  proposed  to 
these  subparts  and  changes  to  other 
subparts,  including  Subparts  3102.  3103, 
3104,  3106,  and  310&  Numerous 
provisions  and  references  in  the  June  12. 
1987,  proposed  rulemaking  concerning 
Subpart  3112.  or  sections  therein,  have 
been  deleted  in  this  final  rulemaking 
because  the  specific  provisions  are  no 
longer  pertinent.  Changes  that  are  made 
in  this  final  rulemaking  include 
clarification  of  the  definitions  of  lessee, 
operating  rights  owner  (sublessee),  and 
operator  and  the  responsibilities  of  each 
concerning  lease  rights,  obligations,  and 
operations  on  leased  lands,  including 
bonding  obligations  and  responsibiUties. 
This  final  rulemaking  also  clarifies 
procedures  for  approval  of  lease 
transfers  of  record  title  and  operating 
rights  (subleases).  It  specifies  that  i 
approval  by  the  Bureau  ^  Land       | 
Management  is  for  administrative 
purposes  only  and  does  not  warrant  that 
either  party  to  the  transfer  holds  legal  or 
equitable  tide  to  the  lease.  This 


rulemaking  has  provisions  relating  tc 
mass  transfers,  that  is.  numerous  lease 
transfers  from  a  single  entity  to  another. 
In  addition,  the  final  rulemaking 
provides  that  a  request  for  approval  of  a 
voluntary  termination  of  a 
communitization  or  unit  agreement  or 
the  expiration  of  an  agreement  without 
satisfaction  of  a  public  interest 
requirement  shall  cause  the  agreement 
to  be  invalid  from  the  beginning. 

EFFECTIVE  DATE:  June  15, 1988. 

ADOflESS:  Inquiries  or  suggestions 
should  be  sent  to:  Director  (500).  Bureau 
of  Land  Management,  Room  56^.  Main 
Interior  Bldg.,  1800  C  Street  NW,. 
Washington.  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lois  Mason,  (202)  653-2190.  or  Robert  C. 
Bruce,  (202)  343-8735. 

SUPPLEMENTARY  INFORMATION:  A 

proposed  rulemaking  amending  the 
regulations  in  43  CFR  Groups  300a  310a 
and  3200  was  published  in  the  Federal 
Reguter  on  June  12. 1987  (52  FR  22592). 
with  a  60-day  comment  period.  Daring 
the  comment  period,  comments  were 
received  from  35  sources:  14  from 
business  interests,  primarily  related  to 
the  oU  industry:  4  from  attorneys;  3  from 
associations;  and  14  from  Federal 
agencies.  Generally,  the  comments 
expressed  the  view  that  the  changes 
made  by  the  proposed  rulemaking 
clarify  the  eidsting  regulations  and  will 
be  helpful  In  addition,  there  were 
comments  on  many  of  the  sections  of  the 
proposed  rulemaking,  some  opposing 
certain  provisions  and  recommending 
changes.  The  comments  and  the  action 
taken  on  them  are  discussed  in  this 
preamble. 

One  comment  questioned  the  need  for 
two  different  authority  provisions  in 
each  part  of  the  proposed  rulemaking. 
The  regulations  of  the  Office  of  the 
Federal  Register  require  that  an 
"authorify  citation"  be  included  at  the 
beginning  of  each  part  The  authorify 
section  is  included  in  certain  parts 
because  it  makes  the  part  complete,  and 
in  other  parts  there  are  special  statutory 
provisions  that  need  to  be  fully 
explained  in  the  authority  section. 
Finally,  the  conunent  questioned  the 
need  to  repeat  the  full  text  of  the 
authorify  citation  when  there  is  no 
change  in  its  language.  Again,  the 
regulations  of  the  Office  of  the  Federal 
Register  require  that  the  full  text  of  the 
authority  citation  be  repeated  in  bedi 
the  proposed  and  final  rulemakii^  even 
if  there  is  no  change  in  the  text  of  the 
citation. 


43  CFR  Part  3000 

Section  3000.0-5    Definitions. 

Several  comments  were  submitted  on 
the  changes  made  by  the  proposed 
rulemaking  in  the  definitions  of  the 
terms  "parfy  in  interest"  and  "interest" 
Two  of  the  comments  expressed  the 
view  that  the  proposed  changes  in  the 
definition  of  these  terms  caused 
confusion.  The  cross-reference  to 
Subpart  3112  in  the  definition  of  "parfy 
in  interest"  has  been  removed  and  the 
language  in  the  definition  of  "interest" 
in  the  proposed  rulemaking  relating  to 
former  Subpart  3112  has  been  removed 
because  that  subpart  has  been  removed, 
the  Reform  Act  having  made  obsolete 
the  need  to  delineate  differences  in  the 
oil  and  gas  leasing  methods  used  by  the 
Department  of  the  Interior.  The 
amended  definition  of  the  term 
"interest"  in  the  final  rulemaking 
addresses  only  those  aspects  that  do  not 
relate  to  former  Subpart  3112. 

In  response  to  several  comments  on 
the  proposed  rulemaking  that  expressed 
concern  about  the  expansion  of  the 
definition  of  the  term  "interest."  the 
final  rulemaking  has  deleted  the  phrase 
"fiduciary  obligations,  securify 
interests,"  A  review  of  the  definition  of 
this  term  as  it  appeared  in  the  proposed 
rulemaking  showed  that  the  language  of 
the  proposed  rulemaking  could  be 
interpreted  more  broadly  than  was 
intended.  The  objective  is  to  identify 
those  holding  and  controlling  interests 
in  oil  and  gas  leases  in  order  to 
determine  whether  the  acreage 
limitations  and  other  requirements  of 
the  Mineral  Leasing  Act  are  being  met  It 
is  not  the  intent  to  include  in  the 
definition  of  the  term  "interest"  any 
debt  of  an  entify  that  may  be  satisfied 
by  income  received  from  a  lease,  if  that 
debt  does  not  involve  the  potential 
acquisition  of  the  lease  by  the  lender. 

One  of  the  conunents  raised  the  issue 
of  publicly  traded  limited  partnerships, 
suggesting  that  the  final  rulemaking 
revise  the  definition  of  the  term 
"interest"  specifically  to  exclude  unit 
holders  of  such  partnerships.  The  final 
rulemaking  has  not  adopted  this 
suggested  change  in  S  3000.0-5(1),  as 
discussed  under  section  311)2  below. 

One  of  the  comments  on  §  3000.0-5 
expressed  concern  that  the  changes 
made  by  the  proposed  rulemaking  would 
return  the  Bureau  of  Land  Management 
to  the  earlier  requirement  that  all 
"parties  in  interest"  be  identified  in  an 
oyer-tli»KX)unter  offer  to  lease,  as  well 
as  in  all  assignments,  transfers,  and 
competitive  bids.  The  comment 
apparentiy  misunderstood  the  intent  on 
this  issue.  There  is  no  intention  to 
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expand  the  information  relating  to 
"interest"  presenUy  required  in  a  lease 
offer  or  an  assignment,  transfer,  or 
competitive  bid.  The  information  is  not 
needed  by  the  Bureau  of  Land 
Management  unless  its  examination  of 
the  lease  instrument  or  other  lease- 
related  document  indicates  that  there 
may  be  a  problem.  At  that  point,  the 
Bureau  can  request  any  information  it 
needs  to  ascertain  the  propriefy  of  the 
lease  action.  Where  necjessary  for 
consistency,  the  final  rulemaking  has 
adopted  changes  in  §  3200.0-5,  which 
are  discussed  above  in  the  comments  on 
"interest" 

Section  3000.8    Management  of  Federal 
minerals  from  reserved  mineral  estates. 

Several  comments  were  received  on 
this  section  of  the  proposed  rulemaking. 
Generally,  those  comments  questioned 
why  this  section  was  not  limited  in  its 
application  to  oil  and  gas.  The  reference 
to  groups  3000  and  3100,  groups  covering 
oil  and  gas  activities,  limits  the 
application  of  this  section  to  those, 
minerals.  Therefore,  the  final  rulemaking 
has  not  adopted  a  specific  reference  to 
oil  and  gas  because  it  is  unnecessary, 
nor  has  it  adopted  a  specific  reference  to 
geothermal  resources  in  9  3200.2. 

Section  310ao-3    Authority. 

Several  comments  on  this  section  of 
the  proposed  rulemaking  objected  to  the 
prohibition  of  leasing  of  National  Park 
System  lands  on  the  basis  that  leases  on 
such  lands  could  contain  stipulations 
that  would  protect  the  lands  aqd 
resources.  These  comments  have  not 
been  accepted  because  it  is  a  policy  of 
die  Department  of  the  Interior,  and  in 
ipany  cases  a  matter  of  law,  that 
mineral  leasing  will  not  be  allowed  on 
National  Park  System  lands  unless  there 
is  specific  statutory  authority  for  such 
leasing. 

Section  3100.0-5    Definitions. 

Several  comments  were  received  on 
the  definition  of  the  term  "operator"  as 
it  appeared  in  the  proposed  rulemaking. 
The  comments  suggested  that  the 
definition  needed  to  be  clarified  to  set 
forth  what  constitutes  an  operator.  Some 
of  the  comments  raised  questions  about 
the  use  of  the  phrase  "designated 
operator"  in  the  definition  in  the 
proposed  rulemaking  and  what  appears 
to  be  an  attempt  to  distinguish  between 
an  operator,  a  designated  operator,  or 
an  official  Designation  of  Operator  filed 
with  the  Bureau  of  Land  Management 
and  their  respective  responsibilities  if 
they  do  not  hold  operating  rights  or  an 
interest  in  a  lease.  The  final  rulemaking 
has  revised  the  definition  of  the  term 
"operator"  to  mean  any  person  or  entify 


who  states  in  writing  to  the  Bureau  of 
Land  Management  that  it  is  responsible 
under  the  terms  and  conditions  of  the 
lease  for  conducting  operations  on  a 
lease  or  a  portion  thereof.  It  eliminates 
the  definition  of  and  all  reference  to 
"designated  operator."  In  addition,  the 
final  rulemaking  adds  a  definition  of  the 
term  "operating  rights  owner"  to  clarify 
the  use  of  this  term  when  such  rights  are 
transferred  by  sublease.  For 
consistency,  the  final  rulemaking  has 
included  this  change  in  §§  3160.0-5, 
3200.0-5.  and  3260.0-5,  as  well  as  in 
numerous  sections  throughout  Parts  3160 
and  3260, 

Section  3100.4-3    Option  statements. 

Two  comments  were  received  on  the 
changes  made  to  this  section  by  the 
proposed  rulemaking.  One  comment 
objected  to  the  removal  of  paragraphs 
(a)  through  (e)  because  the  information 
specified  in  those  paragraphs  is  required 
by  the  Mineral  Leasing  Act  of  1920  (30 
U.S.C.  184(d)(2)).  After  reviewing  the 
comments,  it  was  agreed  that  the  final 
rulemaking  needed  to  be  changed  to 
retain  language  clarifying  the 
information  that  shall  be  included  in  an 
option  statement.  The  final  rulemaking 
has  moved  one  of  the  requirements  of  an 
option  statement  to  S  3100.4-1  and 
revised  S  3100.4-3  by  dividing  the 
opening  paragraph  into  2  parts  and 
adding  a  new  paragraph  (b)  requiring 
that  the  semiannual  statement  contain 
the  number  of  acres  covered  by  each 
option  and  the  total  acreage  of  all 
options  held  in  each  State,  in  addition  to 
any  changes  to  the  option  statements 
submitted  in  accordance  with  §  3100.4- 
1(b). 

Section  3101. 1-2    Surface  use  rights. 

Numerous  comments  were  received 
on  this  section  of  the  proposed 
rulemaking,  which  was  intended  to 
clarify  the  authorify  of  the  Bureau  of 
Land  Management  to  use  the  terms  and 
conditions  of  the  standard  lease  form  to 
control  site-specific  environmental 
impacts  on  leaseholds,  as  opposed  to 
lease-specific  protective  measures 
addressed  in  lease  stipulations  to 
mitigate  impacts  to  specific  resource 
values  identified  on  the  leased  lands. 
The  standard  lease  form  authorizes  the 
Bureau  to  require  "reasonable 
measures"  to  the  extent  such  measures 
would  be  consistent  with  the  lease 
rights  granted  a  lessee.  However,  certain 
measures  considered  reasonable  and 
consistent  with  lease  rights  by  the 
Bureau  may  not  be  viewed  the  same 
way  by  a  lessee.  To  resolve  die 
uncertainfy  which  has  existed 
concerning  the  Bureau's  authority  within 
the  terms  and  conditions  of  the  standard 


lease  form  to  control  site-specific 
environmental  impacts,  the  proposed 
rulemaking  was  intended  to  establish 
the  measures  over  which  the  Bureau  has 
clear  authority. 

Many  of  the  comments  on  this  section 
of  the  proposed  rulemaking  expressed 
concern  over  the  implications  of 
defining  the  term  "reasonable," 
indicating  that  lessees  would  be 
deprived  of  the  opportunity  to  challenge 
the  Bureau  of  Land  Management's 
requirements.  Some  of  the  comments 
expressed  the  view  that  the  measures 
being  established  by  the  proposed 
rulemaking  were  either  greater  or  less 
than  those  provided  in  existing  land 
management  plans  and  currentiy  used  to 
develop  lease  stipulations.  A  few 
comments  were  of  the  view  that  the  way 
the  word  "reasonable"  was  used  in  the 
proposed  rulemaking  would  limit  the 
Bureau's  ability  to  prescribe  adequate 
mitigation  measures  at  the  time  lease 
operations  are  proposed  because, 
without  lease  stipulations,  it  could  be 
inferred  that  the  Bureau's  authority 
under  the  standard  lease  form  is  limited. 
Other  comments  expressed  the  opinion 
that  it  would  expand  the  Bureau's 
authorify  to  control  environmental 
impacts  and  allow  measures  to  be 
imposed  on  leases  without  adequate 
justification.  One  of  the  comments  on 
this  section  strongly  supported  the 
change  made  by  the  proposed 
rulemaking.  After  careful  review  of  the 
comments,  the  provision  in  the  final 
rulemaking  has  been  revised.  The 
regulation  does  not  seek  to  limit  the 
lessee's  opportunify  to  challenge 
environmental  requirements  imposed 
after  lease  issuance.  However,  it  is 
appropriate  to  estabhsh  minimum 
parameters  within  which  the  Bureau  can 
specify  site-specific  mitigating  measures 
which,  by  regulation,  are  consistent  with 
the  lease  rights  granted  a  lessee.  The 
final  rulemaking  provides  that  the 
Bureau,  at  a  minimum,  can  require 
relocation  of  proposed  operations  by  200 
meters  and  can  prohibit  new  surface 
disturbance  for  a  period  of  60  days,  and 
that  such  requirements  are  consistent 
with  the  lease  rights  granted.  The 
authorized  officer  may  grant  a  lease 
suspension  in  appropriate  cases  if  new 
surface  disturbance  is  prohibited  under 
this  section.  Similarly,  the  authority  of 
the  Bureau  to  prescribe  "reasonable," 
but  more  stringent,  protection  measures 
is  not  affected  by  the  final  rulemaking. 

Finally,  2  comments  on  this  section  of 
the  proposed  rulemaking  related  to 
measures  imposed  by  the  Bureau  of 
Land  Management  at  the  time  of 
operations  that  might  be  used  to  expand 
the  protection  already  specified  for  a 
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resource  value  in  a  leaae  stipulation.  For 
example,  such  measures  might  result  in 
an  unstipulated  additional  buffer  around 
an  area  already  stipulated  to  have  a 
buffer  or  cause  a  180-day  delay  when  a 
delay  of  only  120  days  is  specffied  by  a 
stipulation.  This  was  not  the  intent  of 
the  proposed  rulemaking.  Measures 
imposed  by  this  provision  of  the 
rulemaking  will  not  be  used  to  increase 
the  level  of  protection  of  resource  values 
that  are  addressed  in  lease  stipulations. 

Section  3101. 1-3   Stipulations  and 
information  notices. 

Section  3101.1-3  of  the  proposed    I 
rulemaking  was  the  focus  of  numerous 
comments,  most  of  which  were  directed 
to  the  public  review  requirement  for 
certain  lease  stipulations.  Because  new 
provisions  in  the  Federal  Onshore  Oil 
and  Gas  Leasing  Reform  Act  of  1987 
require  public  notification  of  lease 
offerings  and  substantial  modifications 
of  lease  terms,  that  portion  of  this 
section  of  the  proposed  rulemaking 
dealing  with  public  review  and  waiver 
of  stipulations  has  been  removed  from 
this  final  rulemaking.  This  matter  is 
addressed  in  the  separate  rulemaking 
that  will  Implement  the  new  law. 

Several  of  the  comments  on  §  3101.1-3 
raised  questions  about  the  information 
notices  proposed  in  this  sectioa  The 
comments  urged  that  a  lessee  be  given 
pertinent  information  notices  prior  to  the 
issuance  of  a  lease.  The  Bureau  of  Land 
Management  will  inform  lessees  of  all 
requirements  related  to  a  lease.  The 
information  notice  is  a  method  of 
informing  lessees  of  requirements  that 
may  be  imposed  by  an  existing  law  or 
regulation,  not  of  imposing  new       1 
requirements.  After  carefuJ  ' 

consideration  of  the  concerns  expressed 
in  these  comments,  the  final  rulemaking 
has  adopted  a  change  that  makes  it 
clear  that  an  information  notice  has  no 
legal  consequences  except  to  give  notice 
of  existing  requirements. 

Several  of  the  comments  on  this 
section  requested  clarification  of  the 
provision  that  a  lessee  be  made  aware 
of  or  required  to  indicate  acceptance  of 
stipulations.  As  a  result  of  the 
comments,  the  final  rulemaking  has 
been  amended  to  state  that  the  filing  of 
a  bid  constitutes  acceptance  of  the 
stipulations  that  are  set  out  at  die  time 
the  lands  are  made  available  for  lease 
under  Subpart  3120. 

Section  3101.2-3   Excepted  acreage, 

_,    AU  comments  on  dds  section  of  the 
im>posed  rulemaking  supported  the 
chai^  made  by  the  proposed 
rulemaking  clarifying  the  exclusion  from 
chargeable  acreage  of  offers  to  lease, 
overriding  royalties,  and  pajfments  out 


of  ptodoction.  The  final  rulemaking  has 
adopted  tb»  language  of  the  proposed 
rulemakings  without  change. 

Sectioa  3102 J    Aliens. 

Several  comments  were  offered  on 
this  section  of  the  proposed  rulemaking. 
Two  comments  supported  the 
clarification  made  by  the  pn^sed 
rulemaking.  A  third  comment  strongly 
opposed  the  clarification  made  by  the 
proposed  rulemaking  of  the  provision 
that,  in  accordance  with  the  Mineral 
Leasing  Act  (30  US.C.  181),  would 
pn^ibit  aliens  fiom  holding,  owning,  or 
controlling  interests  in  Federal  oil  and 
gas  leases  through  units  in  a  publicly 
traded  limited  partnership.  The 
comment  expressed  the  view  that  the 
Mineral  Leasing  Act  of  1920  did  not 
prohibit  such  ownership  as  long  as 
citizens  of  countries  or  foreign  entities 
recognized  by  the  United  States  are 
granted  reciprocal  rights.  The  comment 
includes  a  detailed  explanation  of  its 
position  on  this  issue.  After  reviewing 
the  arguments  presented  in  the 
comment,  the  final  rulemaking  has  not 
adopted  the  suggested  change.  Sectioa  1 
of  die  NGneralXaanng  Act  (SO  U.S.C 
181)  authorizes  issuance  of  leases  to  ~ 
"citizens  of  the  United  Slates, 
associations  of  such  citizens,  or  to  any 
corporation  organized  under  the  laws  of 
the  United  States."  A  master  limited 
partnership  is  an  association,  and 
therefore,  all  of  the  members  in  sudi  a 
publicly  traded  entity  must  be  citizens 
of  the  United  States  to  hold  an  interest 
in  a  Pedertd  oil  and  gas  lease.  When  the 
Congress  enacted  the  Act  in  1920.  the 
States  had  laws  recognizing 
corporations  and  limited  partnerships. 
The  Congress,  while  clearly  providing 
for  foreign  ownership  of  stock  in 
domestic  corpcHations.  did  not  provide 
similar  authority  for  foreign 
participation  in  limited  partnerships. 
Limited  partnerships  and  corporate 
entities  are  organized  under  completely 
different  laws  and  principles.  The  fact 
that  the  Act  does  not  reflect  recent 
investment  practices  does  not  provide  a 
basis  for  an  interpretation  of  the  Act 
that  would  accord  a  master  limited 
partnership  the  same  status  as  a 
corporation.  Therefore,  the  final 
rulemaking  has  adopted  diis  section  of 
the  proposed  rulonaking  without 
change. 

Sectioa  3102.4    Signature. 

A  number  of  comments  were  offered 
on  this  section  of  the  proposed 
rulemaking.  Several  of  them 
recommended  that  the  final  rulemaking 
simplify  the  language  in  para^vph  (o)  of 
the  section  to  indicate  clearty  that  a 
request  for  approval  of  a  transfer  be 


signed  by  the  transferee  and  that  oiily 
one  original  of  such  request  be  required, 
even  though  the  Mineral  Leasing  Act  of 
1920  (30  U.S.C  187a).  requires  that  3 
copies  of  the  transfer  be  originally      ' 
signed  and  dated  by  the  transferor.  One 
of  the  comments  on  this  section  of  the 
proposed  rulemaking  pointed  out  that 
the  request  for  ai^roval  of  an 
assi^unent  does  not  inure  to  the  benefit 
of  the  transferor,  rather  it  is  merely  the 
transferee's  representation  to  the  Bureau 
of  Land  Management  that  he/she  is 
qualified  to  hold  the  interest  in  the  lease 
that  is  being  transferred.  After  a 
thorough  review  of  the  comments,  the 
final  rulemaking  has  adopted  a  change 
that  combines  paragraphs  (b)  and  (c) 
into  a  single  paragraph  and  revises  the 
provision  for  clarity. 

A  final  comment  on  this  section  of  the 
proposed  rulemaking  supported  the 
change  made  by  paragraph  (e). 
redesignated  paragraph  (d)  by  the  final 
rulemaking,  that  would  not  allow 
reference  to  a  qualification  file  number. 
This  would  eliminate  the  possibility  of 
referring  to  a  noncurrent  qualification 
statement  when  the  Bureau  of  Land 
Management  requests  information 
concerning  a  lessee's  qualifications. 

Section  3102.5-1    CoaipJiance. 

Several  comments  were  received  on 
this  section  of  the  proposed  rulemaking, 
with  most  of  those  comments  pointing 
out  typographical  errors,  the  need  to 
clarify  cross-references  to  other  sections 
of  the  rulemaking,  and  other  technical 
problems.  The  final  rulemaking  has 
made  these  changes.  One  of  the 
comments  suggested  that  eiccluding 
lease  assignments  or  tranfers  from 
compliance  with  the  provisions  of 
section  2(a)(2)(A)  of  the  Mineral  Leasing 
Act  of  192a  as  amended  (30  U.S.C 
201(a)(2)(A))  is  illogical  and  the  position 
of  the  Department  of  the  Interior  should 
be  reassessed.  The  Department's 
Solicitor  has  considered  this  question 
and  concluded  that  section  2(a)(2)(A) 
prohibits  the  Secretary  of  the  Interior 
bom  issuing  leases  covered  by  the 
requirements  of  the  section,  but  does  not 
prohibit  the  approval  of  an  assignment 
or  transfer  of  a  lease  to  any  entity  that 
the  sectioa  disqualifies  from  receiving  a 
newly  issued  lease.  (Solicitor's  Opinion 
M-36051. 92  LD.  537. 556  (1985).)  This 
interpretation  allows  an  entity  that  is 
disqualified  from  receiving  a  newly 
issued  lease  to  aoquira  leases  throu^ 
approval  of  an  assignment  m  transfer, 
llie  final  rulemaking,  therefore,  has  not 
changed  this  provision. 
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Sectioa  3102S-2    CertificoUon  of 
compliance. 

Several  comments  on  this  section 
indicated  that  there  was  a  need  to 
clarify  that  a  separate  statement  of 
certifications  of  compliance  is  not 
required  when  forms  approved  by  the 
Bureau  of  Land  Management  are 
submitted  for  leasing  actions  because 
the  certification  is  a  part  of  the 
approved  form.  After  careful  review  of 
this  issue,  the  final  rulemaking  has 
adopted  clarifying  language  by  moving 
the  first  sentence  of  t  3102.5-3  of  the 
proposed  rulemaking  to  the  end  of  this 
section.  In  response  to  a  comment,  the 
final  rulemaking  has  adopted  an 
amendment  to  this  smtence  to  include  a 
reference  to  the  execution  of  a  document 
as  a  necessary  requirement  for 
certification  of  compliance. 

One  of  the  comments  on  this  section 
of  the  proposed  ruleraaking  raised 
questioas  concerning  the  requirement 
for  certification  for  oitities  which  have 
constituent  members  holding,  owning,  or 
controlling  more  than  10  percent  of  the 
entity.  The  final  rulemaking  has  adopted 
the  language  of  the  proposed  rulemaking 
without  change.  It  is  the  policy  of  the 
Department  ci  the  Interior  to  allow 
corporate  entities,  as  well  as  pubficly 
traded  associations,  including  publicly 
traded  partnefships,  to  qualify  for 
Federal  oU  and  gas  leases  by  certifying 
only  as  to  the  citizenship  of  persons 
holding  or  controlling  more  than  10 
percent  of  the  outstanding  shares  of  the 
entity  bokUng  or  controlling  a  Federal 
oil  and  gas  lease.  Such  certification  is 
made  through  execution  and  submission 
of  Bureau-approved  forms.  Separate 
certification  of  citizenship  of  such 
entities  and  associations  is  not  required 
by  (be  Bureau. 

Section  3102.5-3    Evidence  of 
compliance. 

Several  comments  were  received  on 
this  section  of  the  proposed  rulemaking. 
Some  of  the  comments  concerned  the 
provision  requiring  the  authorized 
officer  to  cancel  or  R)ect  a  potential 
lease  action,  such  as  issuance  of  a  lease 
or  approval  of  a  lease  transfer,  if  the 
information  requested  is  not  provided. 
The  comments  argued  that  this  penalfy 
was  excessive.  In  recognition  of  the 
points  raised  in  the  comments,  in  the 
final  rulemaking  the  Last  sentence  of  this 
section  has  been  revised  to  specify  that 
failure  to  submit  the  requested 
information  shall  result  in  adiudication 
of  the  action  based  on  the  incomplete 
submission.  A  request  by  the  Bureau  of 
Land  Management  for  additional 
information  will  be  made  to  clarify 
question*  concerning  a  potential  ^se 


actfon.  The  foUura  to  comply  with  such  a 
request  for  information  could  result  in 
the  denial  of  lease  approval  or 
disapproval  of  the  lease  action. 

One  comment  expressed  the  view  that 
the  tide  of  this  section  of  the  proposed 
rulemaking  needed  to  be  clarified.  The 
final  rulanaking  has  adopted  a  diange 
to  the  tide  of  the  section,  so  that  it  now 
more  accurately  describes  the  purpose 
of  the  section. 

Section  3103. 1-2    Where  submitted. 

Two  comments  were  received  on  this 
section  of  the  proposed  rulemaking 
which  sets  out  the  address  where 
annual  rental  payments  are  to  be  sent 
One  of  the  comments  expressed  the 
view  that  the  final  rulemaking  needed  to 
clarify  paragraph  (a)(^  of  the  section  to 
exclude  fitun  its  applicability  those 
leases  covered  by  paragraph  (b).  The 
final  rulemaking  adopts  the  changes 
suggested  by  this  comment.  One 
comment  expressed  the  view  tiiat 
providing  the  address  of  the  Minerals 
Management  Sovice  was  helpful. 

Sections  3103.2-1  and  3103.2-2   Rental 
requirements  and  annual  rental 
payments. 

One  comment  was  submitted  on  these 
two  sections  of  the  pn^Kised 
rulemaking.  It  expressed  the  view  that 
the  tities  improperly  differentiated 
betweoi  the  advance  and  annual  rental 
requirements.  The  comment  pointed  out 
that  it  is  common  industry 
understanding  that  "advance  rental" 
means  a  year's  rental  that  is  paid  in 
advance,  Le.,  at  the  beginning  of  each 
lease  year.  In  recognition  of  the  use  of 
this  term  by  the  industry,  the  final 
rulemaking  has  adopted  a  change  that 
eliminates  the  word  "advance"  from  the 
tide  of  i  3103.2-1.  The  final  rulemaking 
has  not  adopted  the  recommended 
change  in  the  title  of  S  3103.2-2  because 
the  title  as  written  properiy  identifies 
the  content  of  the  sectmn. 

Several  comments  were  received  on 
the  introductory  paragraph  of  i  3103J-2 
concerning  the  acceptabihfy  of  an 
annual  rental  payment  required  to  be 
made  on  a  day  when  the  Minerals 
Management  Service  is  closed,  that  is 
postmariced  on  the  next  day  that  the 
designated  Miaerals  Management 
Service  office  is  opoL  One  vi  the 
comments  iniycated  that  this  change 
would  prevent  the  inadvertent 
caitcellation  of  some  leases  due  to 
confusion  between  the  anniversary  date 
and  the  dale  when  the  rental  was 
actually  received,  with  the  date  of 
receipt  being  controlling  when  the 
Service  office  is  dosed.  Another 
comment  on  this  specific  issue  agreed 
with  the  interpretation  given  in  the 


preamble  to  the  proposed  rulemaking. 
Most  of  the  comments  on  this  section 
strongly  opposed  the  provision 
contending  that  it  was  contrary  to  the 
Mmeral  Leasing  Act  of  1920  (30  U.S.C. 
188(b))  which  requires  that  the  rental 
payment  must  be  made  on  the 
anniversary  date  or,  if  the  office  is 
closed  on  the  anniversary  date,  the 
rental  must  be  received  on  the  next  day 
the  office  is  open,  but  must  be  made  on 
or  before  die  anniversary  date  or  the 
lease  terminates  by  operation  of  taw. 
The  final  ruelmaking  adopts  the 
comments  opposed  to  using  the 
postmark  as  receipt  of  payment.  The 
reference  to  the  "postmark"  in  the 
proposed  rulemaking,  as  well  as  the 
postmark  provision  that  is  included  in 
the  existing  regulations  is  removed. 
Accordingly,  if  the  annual  rental 
payment  is  not  received  on  time  in  the 
proper  office  of  the  Minerals 
Management  Service,  the  tease  shall 
terminate  automatically  by  operation  of 
law.  However,  the  final  rulemaking 
includes  in  S  3108.2-l(a)  an  additional 
provision  explaining  what  constitutes 
reasonable  diligence,  allowing  a  lessee 
to  obtain  a  Class  I  reinstatement  when 
the  rental  is  not  received  on  time,  under 
the  following  drcumstances:  (1)  The 
rental  payment  is  postmarked  on  or 
before  the  anniversary  date;  or  (2)  if  the 
Service  office  is  closed  on  the 
anniversary  date,  the  rental  payment  is 
postmarked  on  or  before  the  next  day 
the  Service  is  open  to  the  public.  All 
other  requirements  of  a  Class  I 
reinstatement  induding  receipt  of  the 
payment  within  20  days  of  the  due  date 
must  be  met  This  change  also  affects 
S  S  3108.2-1  and  3108.2-2.  and  changes  to 
those  sections  are  addressed  at  the 
proper  point  in  this  preamble. 

The  preamble  to  the  proposed 
rulemaking  requested  the  public  to 
comment  on  a  possible  change  in  the 
rental  schedule.  Twelve  comments  were 
submitted  on  this  subject,  with  the 
majority  of  them  being  opposed  to  any 
rental  increase.  However,  the  Reform 
Act  changed  the  rental  rates  required  for 
competitive  and  noncompetitive  oil  and 
gas  leases.  Accordingly,  provisions  in 
S  3103.2-2  concerning  rental  rates  are 
not  included  in  this  final  rulemaking,  but 
instead  are  addressed  in  the  separate 
rulemaking  implementing  die  new  law. 

Section  3103.3    Royalties. 

The  proposed  rulemaking  requested 
the  public  to  comment  on  the  current 
competitive  lease  variable  royalty  rate 
schedules,  as  weU  as  the  variable 
royalty  rate  sdiedule  attached  to  20- 
year  leases  at  the  time  they  are  renewed 
or  exchanged,  in  terms  of  efficient 
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production  practice,  maximizing 
resource  recovery,  collection  of 
maximum  royalties,  and  the 
administrative  burden  associated  with 
the  schedules  contained  in  the  existing 
regulations.  Thirteen  comments  were 
submitted  in  response  to  the  questions 
raised  in  the  proposed  rulemaking. 

The  majority  of  tlie  comments 
indicated  that  a  variable  royalty  rate 
may  not  directly  affect  the  ultimate 
production  from  the  lease  but  may 
influence  the  decision  to  drill  a  well  on  a 
lease.  From  a  reservoir  management 
standpoint,  factors  such  as  reservoir 
characteristics  and  marketing  conditions 
may  have  a  greater  influence.  Some  of 
the  comments,  however,  were  of  the 
view  that  the  current  royalty  schedules 
result  in  incremental  distortions  of 
production  from  some  wells.  The 
comments,  did  not  agree  on  what  a  new 
variable  rate  schedule  should  be  and 
indicated  that  a  flat  rate  would  be 
preferable  and  might  increase  ultimate 
production.  On  the  issue  of  the 
administrative  burden  of  the  current 
variable  royalty  rate  schedules  and 
whether  they  could  be  audited,  the 
conmients  expressed  the  view  that 
variable  royalty  rates  complicate  tiie 
auditing  of  lease  production  and  add  to 
the  administrative  burden.  Finally,  the 
majority  of  the  comments  suggested  that 
successive  incremental  rates,  if 
continued,  be  applicable  to  successive 
production  increments.  ] 

Because  of  the  enactment  of  the 
Reform  Act,  the  provisions  for  royalty 
rates  are  not  addressed  further  in  this 
final  rulemaking.  A  separate  rulemaking 
to  implement  the  new  law  addressesthe 
royalty  rates  provided  in  55  3103.3-1 
and  3103.3-2  for  the  competitive  and 
noncompetitive  leasing  program  in 
accordance  with  the  new  law. 

Section  3103.3-3    Limitation  of 
overriding  royalties,  payments  out  of 
production  and  similar  interests  and 
arrangements. 

This  section  of  the  proposed 
rulemaking  generated  a  nimiber  of 
comments,  with  several  expressing 
considerable  concern  over  the  inclusion 
of  carried  interests  and  net  profit 
interests  because  of  the  difficulty  of 
calciilating  such  interests  on  a  I 

percentage  basis.  The  other  comments 
on  this  section  recommended  that  the 
final  rulemaking  delete  the  entire 
section  because  such  overriding  royalty 
interests  and  other  similar  agreements 
are  voluntarily  entered  into  by  the 
lessee  with  other  parties.  The  United 
States  is  not  required  to  approve  these 
agreements  and,  thus,  should  not 
become  involved,  except  when  a 
reduction  in  the  Federal  rental  or  royalty 


rate  is  requested  by  the  lessee,  in  which 
case  the  effect  of  outstanding  private 
payments  will  be  considered. 
Accordingly,  at  the  time  of  such  a 
request,  the  authorized  officer  could 
require  that  any  excess  overriding 
royalty  or  similar  interest  be  reduced 
before  consideration  will  be  given  to  the 
requested  reduction  in  Federal  rental  or 
royalty.  Two  other  comments  on  this 
section  of  the  proposed  rulemaking 
pointed  out  a  discrepancy  in  the  next-to- 
last  sentence  of  the  section  and  the 
language  of  5  3103.4-l(c)  of  the 
proposed  rulemaking.  The  discrepancy 
is  caused  by  a  difference  in  the  extent  of 
possible  reduction  of  the  other  interests 
and  the  comments  recommended  that 
the  language  of  5  3103.4-1  be  adopted  by 
the  final  rulemaking.  In  response  to  the 
comments,  5  3103.3-3  has  been  deleted 
in  its  entirety  from  the  final  rulemaking. 

Section  3103.4-1    Waiver,  suspension  or 
reduction  of  rental,  royalty  or  minimum 
royalty. 

This  section  of  the  proposed 
rulemaking  attracted  several  comments, 
with  one  of  the  comments  commending 
elimination  of  the  requirement  that 
requests  be  filed  in  triplicate.  All  of  the 
comments  noted  the  addition  of  carried 
interests  and  net  profit  interests  or 
similar  arrangements  and  recommended 
that  these  interests  be  removed  by  the 
final  rulemaking.  The  final  rulemalcing 
has  adopted  the  reconmiendations  of  the 
conmients  and  removed  all  reference  to 
these  types  of  interests. 

Section  3103.4-2    Suspension  of 
operations  and/or  production. 

Several  comments  were  received  on 
this  section  of  the  proposed  rulemaking. 
One  of  the  comments  commended  the 
elimination  of  the  requirement  to  file 
requests  in  triplicate.  One  comment 
requested  that  the  final  rulemaking 
clarify  paragraph  (f)  concerning  the 
applicability  of  a  suspension  of 
obligations  on  a  Federal  lease  subject  to 
a  imit  or  cooperative  plan  with  no 
application  of  such  a  suspension  to  non- 
Federal  leases  within  a  unit.  The  final 
rulemaidng  has  adopted  this  suggestion 
because  the  regulations  in  43  CFR  Group 
3100  are  applicable  only  to  Federal 
interests.  The  non-Federal  lands  within 
a  unit  are  governed  by  the  terms  of  the 
lease  or  contract  between  the  non- 
Federal  lessor  and  its  lessee,  as  well  as 
any  requirements  of  the  State  where  the 
unit  is  located. 

Most  of  the  comments  supported  the 
addition  of  the  force  majeure  provision, 
with  one  of  the  comments 
recommending  that  the  final  rulemaking 
expand  the  provision  to  include  lack  of 
market  for  new  production  to  handle  the 


recent  market  volatility,  while  another 
comment  suggested  that  the  language 
describing  this  provision  is  the  preamble 
of  the  proposed  rulemaking  be  added  to 
this  section.  Force  majeure  generally 
includes  such  events  as  strikes,  acts  of 
God.  and  unforeseeable  administrative 
delay,  but  not  lack  of  a  market  by  itself. 
No  changes  have  been  made  in  the  final 
rulemaking,  in  order  to  avoid  limiting 
the  discretion  of  the  authorized  officer 
to  address  unique  situations  that  may 
occur  in  lease  operations. 

A  comment  on  paragraph  (d)  of  this 
section  suggested  that  the  language  be 
clarified  to  ensure  that  the  requirement 
for  resumption  of  rental  payments  on  the 
first  day  of  the  month  in  which  a 
suspension  is  lifted  will  not  expose  a 
lessee  to  termination  of  the  lease.  The 
final  rulemaking  has  not  adopted  a 
change  in  this  section  of  the  proposed 
rulemaking.  At  the  time  a  suspension  of 
operations  and  production  is  approved, 
the  advance  rental  will  have  already 
been  paid  for  the  full  lease  year  and  will 
continue  to  be  credited  for  the 
remainder  of  a  lease  year  when  the 
suspension  is  lifted,  normally  allowing 
sufficient  time  for  the  rental  to  be  paid 
in  advance  of  the  next  lease  year. 

Two  comments  suggested  tiiat  the 
final  rulemaking  clarify  the  difference 
between  the  three  types  of  suspension 
that  can  be  approved  and  suggested  that 
there  should  be  a  cross-reference  to 
5  3165.1.  In  response  to  these  comments, 
the  final  rulemaking  has  adopted  a 
change  to  clarify  the  different  types  of 
suspension,  as  well  as  to  include  in 
paragraph  (c)  a  cross-reference  to 
5  3165.1.  In  addition,  tiie  final 
rulemaking  has  adopted  a  clarification 
as  part  of  paragraph  (d)  which  specifies 
that  a  suspension  of  operations  only  or 
suspension  of  production  only  does  not 
suspend  requirements  for  payment  of 
rentals  and  royalties,  including 
minimum  royalties. 

Section  3104. 1    Bond  obligations. 

As  part  of  the  change  in  the  definition 
of  the  term  "operator"  in  5  3100.0-5  of 
the  proposed  rulemaking  to  remove  all 
reference  to  designated  operator,  the 
final  rulemaking  also  amends  this 
section  of  the  proposed  rulemaking  to 
remove  all  reference  to  designated 
operator,  making  this  section  consistent 
with  5  3100.0-5.  This  change  also  is 
being  made  in  the  final  rulemaking  to 
55  3206.1-1.  3206.3-1.  3206.5.  and  3206^ 
for  consistency. 

Section  3104.6    Where  filed  and 
number  of  copies. 

One  comment  on  this  section  of  the 
proposed  rulemaking  suggested  that  the 
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reference  to  i  SI04.3  shoaid  be  changed 
to  9  3101.3(a)  to  darify  that  only 
statewide  bonds  or  riders,  rather  than 
nationwide  bonds,  are  required  to  be 
filed  in  the  State  office  having 
jurisdiction  of  the  lease,  because  the 
next  sentence  ako  provides  that 
nationwide  bonds  can  be  filed  in  any 
State  office.  The  final  rulemaking  has 
adopted  tiiis  suggestion. 

The  comments  suggested  the  removal 
of  the  requirement  in  the  proposed 
mkniaking  that  a  replacement  bond  or 
rider  to  a  nationwide  bond  be  fiied  in 
the  same  State  office  where  the  original 
'bond  was  filed.  After  reviewing  die 
comments,  the  final  rulemaking,  in 
response  to  the  comments,  has  removed 
this  requirement 

Section  3104.7   Defimk. 

This  section  of  the  ptoposed 
rulemaking  received  two  comments.  One 
'recommended  that  paragraph  (b]  be 
amended  by  the  final  rulemaking  to  set 
a  time  limit  for  the  posting  of  a  new 
bond  or  restoration  of  an  existing  bond, 
or  the  posting  of  a  separate  or  sobetitute 
bond  for  each  lease  covered  by  the 
deficient  bond.  In  response  to  this 
comment,  the  final  ruleraeking  has 
combined  paragr^hs  (b)  and  (c)  of  the 
proposed  rulemaking  and  made  it  dear 
that  the  time  limit  for  restoring  a  bond  to 
its  full  value  or  for  posting  a  new  bond 
shall  be  within  6  months  of  notice  Cram 
the  authorized  officer. 

The  comments  on  this  section' of  the 
proposed  rulemaking  raised  a  concern 
..that  an  operator  who  is  in  default  could 
expose  die  record  tide  holder  of  the 
lease  to  liabiUty  even  though  the  lessee 
is  not  in  default.  After  careful  review  of 
this  issue,  the  final  rulemaking  has 
adopted  a  change  to  diis  section  that 
gives  the  authorized  officer  the 
discretionary  authority  to  cancel  a  lease, 
rather  than  continuing  the  more 
restrictive  language  of  the  proposed 
rulemaking.  An  operator  on  the  ground 
is  in  the  best  position  to  carry  out  the 
terms  and  conditions  of  a  lease  and 
should  be  responsible  for  handling  the 
default  However,  if  all  efforts  to  resolve 
the  default  foil,  induding  attaching  the 
bond,  the  authorized  officer  may  then 
take  the  appropriate  steps  to  cancel  the 
lease.  In  response  to  these  comments, 
and  for  consistency,  the  final  rulemaking 
has  clarified  the  responsibilities  of  the 
lessee,  operator,  and  operating  rights 
owner  (sublessee)  throughout  Parts  3100. 
318a  3280.  and  3280. 

Section  3105.2-3    RaquireBtents. 

Numerous  comments  discussed  tlus 
seclian  of  the  proposed  rulemaking.  One 
of  thoee  comments  suggested  that  the 
^commaidtizatioa  agreement  application 


be  considered  only  after  a  wril  has  been 
completed  because  the  effective  date  of 
any  agreement  is  the  date  of  the  first 
sale,  and  the  operator  would  have  no 
incentive  to  file  the  agreement 
application  until  a  well  is  completed  on 
the  lease  because  the  public  interest 
requirement  must  be  met  or  approval  of 
the  agreement  becomes  invalid.  The 
final  rulemaking  has  not  adopted  this 
suggestion  because,  under  the 
provisions  of  the  proposed  rulemaking, 
the  agreement  approval  would  be  valid 
if  the  public  interest  requirement  is  met 
and  the  lease  ceuld  receive  a  drilling 
extension  even  thou^  no  production 
was  established. 

Two  comments  questioned  allowing 
the  filing  and  approval  of  a 
communitization  agreement  after  the 
lease  expires.  One  suggested  that  if  all 
the  lands  in  the  proposed  commimitized 
area  are  Federal  lands  and  the  leases 
have  expired,  no  purpose  would  be 
served  by  aj^iroving  an  apeement  since 
there  is  no  well  and  drilling  could  not 
occur  until  the  lands  are  again  under 
lease.  One  comment  expressed  the  view 
that  aiqiroval  of  an  agreement  after  the 
lease  expires  has  the  effect  of  breathing 
life  back  into  a  lease  so  long  as  the 
lands  have  not  been  posted  on  a  list  of 
lands  available  for  leasing.  The 
comment  further  suggested  that  this 
form  of  a  lease  extension  is  not' 
authorized  by  the  Mineral  Leasing  Act 
and  that  in  most  instances  an  action  to 
communitize  lands  is  required  prior  to 
the  expiration  date  of  any  involved 
lease.  One  comment  requested  that 
paragraphs  (c)  and  (d)  be  reorganized. 
The  final  rulenaking  rranoves 
paragraphs  (b)  and  (c)  of  the  proposed 
rulemaking  relating  to  informal 
agreements  and  fiikig  of  agreements  for 
consideration  after  the  lease  expiration 
date.  The  final  rulemaking  reorganizes 
the  section  into  three  para^aphs  and 
requires  filing  of  an  agreement  for 
approval  prior  to  lease  expiration,  thus 
eliminating  the  uncertainty  as  to 
whether  a  lease  has  expired. 

The  comments  on  the  public  interest 
requirement  of  this  section  recognized 
the  abuses  of  operators  who  terminated 
unit  or  commuiiitizaUon  agreements 
solely  to  gain  automatic  extension  of  a 
lease  when  no  attempt  had  been  made 
to  drill  under  the  terms  of  the 
agreement  A  few  of  the  comments 
suggested  that  the  public  interest 
requirement  be  limited  to  those 
instances  where  there  has  been  no 
drilling  under  the  agreement  or  that  the 
requirement  be  satisfied  by  any 
reasonably  prudent  activity  conducted 
in  a  good  faith  effort  to  explore  for  oil  or 
gas.  Two  comments  expressed  the  view 
that  the  public  interest  requirement  was 


never  intended  to  apply  to  existing 
production  of  commencement/ 
continuance  of  diligent  operations  to 
imitized  or  communitized  zones.  Other 
comments  questioned  the  use  of  the 
public  interest  requirement  to  limit  lease 
extensions,  with  one  of  the  comments 
contending  that  the  Bureau  of  Land 
Management  does  not  have  the 
authority  to  alter  the  language  of  the  law 
addressing  drilling  and  elimination/ 
termination.  Two  of  the  comments 
pointed  out  the  proposed  rulemaking 
removes  the  discretion  of  the  authorized 
officer  to  terminate  an  agreement  under 
appropriate  circumstances  and 
recommended  that  this  authority  be 
restored  by  the  final  rulemaking. 

The  standards  for  the  public  interest 
requirement  are  similar  to  those 
established  fcff  actual  drilling 
operations,  which  require  industry  to 
operate  in  a  responsible  manner  if  it  is 
to  receive  the  benefits  of  the  law.  The 
provision  of  the  proposed  rulemaking  is 
consistent  with  the  law,  which  requires 
approval  of  the  agreement  to  be  in  the 
pubUc  interest  The  provision  would 
render  the  approval  invalid  if  the  public 
interest  requirement  is  not  satisfied.  The 
model  unit  agreement  provided  for  in 
section  3186  of  the  existing  regulations 
contains  a  provision  in  section  9  that 
allows  the  flexibility  to  terminate  a  unit 
for  good  cause  and  requires  establishing 
to  the  satisfaction  of  the  authorized 
officer  that  further  drilling  would  be 
unwarranted  or  impracticable.  The  final 
rulemaking  adopts  the  language  of  the 
model  a^eement  in  redesignated 
5  3105.2-3(c)  as  an  exception  to  the 
requirement  to  drill  the  well  pursuant  to 
communitization  agreements. 

Five  comments  on  i  3t06.2-3(e)  of  the 
proposed  rulem^cmg  also  addressed  the 
same  provisions  contained  in  5  3183.4  of 
the  proposed  rulemaking.  The  comments 
all  expressed  concern  regarding  the 
effect  that  invalidation  of  approval  of  a 
unit  agreement  woidd  have  on  lease 
segregations  and  extoisions  of  the 
segregated  leases.  One  of  the  comments 
suggested  that  this  provision  of  the 
proposed  rulemaking  be  amended  by  the 
final  rulemaking  so  that  it  affects  only 
the  extension  of  leases  occurring  when  a 
unit  agreement  terminates  and  the 
segregation  process,  together  with 
extensions  of  the  segregated  leases, 
would  be  unaffected.  Another  comment 
suggested  that  lease  segregations  and 
resulting  extensions  would  have  to  be 
"undone"  if  the  unit  approval  is 
dedared  invalid.  One  of  the  comments 
questioned  the  effect  of  this  section  of 
the  proposed  nilemaking  on  the 
segregated  lease  where  drilling  may 
have  taken  place  and  production 
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established  during  the  two-year 
extension  period  follovsring  segregation. 
Finally,  two  of  the  comments  questioned 
whether,  under  the  rulemaking,  when 
multi-well  obligations  are  included  in 
the  agreement,  all  wells  under  a  unit 
agreement  must  be  drilled  to  meet  the 
public  interest  requirement. 

The  Bureau  of  I^nd  Management's 
administrative  action  in  processing 
lease  segregations  and  extensions  of 
segregated  leases  may  be  deferred  until 
the  authorized  officer  has  determined 
that  the  public  interest  requirement  has 
been  satisfied  and  that  the  unit 
agreement  is  vahd.  Until  a  j 

determination  is  made  that  a  unit       ' 
agreement  is  valid  as  approved,  thereby 
allowing  the  segregation  and  extension 
of  leases  beyond  their  primary  term, 
development  activity  (approval  of  an 
Application  for  Permit  to  Drill)  on  such 
lands  outside  of  the  unit  agreement  area 
also  may  be  deferred.  Development 
activities  would  be  allowed  to  continue 
on  the  portion  of  a  lease  outside  the  unit 
area  during  the  primary  term  of  the 
lease  and,  if  production  is  established 
prior  to  the  end  of  its  primary  term  and 
the  unit  approval  is  determined  to  be 
invalid,  such  production  holds  the  entire 
lease  because  no  segregation  has  taken 
place.  In  the  case  of  multi-well  j 

obligations  under  a  unit  agreement,     I 
completion  of  one  well  to  the  imitized 
formation  may.  as  determined  by  the 
authorized  ofTicer  at  the  time  of 
approval,  satisfy  the  public  interest 
requirement.  The  final  rulemaking  has 
adopted  the  language  of  S  3105.2-3(e)  of 
the  proposed  rulemaking  redesignated 
as  i  3105.2-3(c).  with  the  addition  of 
language  providing  for  a  determination 
by  the  authorized  officer  that  further 
drilling  would  be  unwarranted  or 
impracticable.  These  comments  also 
were  directed  to  §  3183.4  of  the 
proposed  rulemaking  and  the  final 
rulemaking  has  adopted  the  language  of 
that  section  without  change. 

Subpart  3106— Transfers  by  Assignment 
Sublease  or  Otherwise 

Subpart  3106  of  the  proposed 
rulemaking  received  several  comments. 
One  of  the  comments  recommended  that 
what  it  called  "artifical"  distinction 
between  the  holder  of  the  record  title 
and  holder  of  the  operating  rights  be 
eliminated  and  that  a  transfer  of 
operating  rights  be  recognized  as  a 
transfer  of  the  working  interest  or  the 
execlusive  right  to  explore  for  minerals 
in  the  lands  acquired  by  the  lessee  with 
all  of  the  lessee's  rights  to  and 
obligations  for  development  of  the       | 
minerals.  This  comment  also 
recommended  that  the  Bureau  of  Land 
Management  reinstitote  the  policy  of 


adjudicating  transfers  of  operating  rights 
and  verify  that  an  applicant  for  an 
Application  for  Permit  to  Drill  is  either 
the  holder  of  the  operating  rights  or  his/ 
her  designee.  The  comment  expressed 
the  view  that  this  change  would  ensure 
that  the  prospective  permittee  has  a 
right  to  operate  on  the  lease. 

Another  conmient  suggested  that  the 
Department  of  the  Interior's  decision  to 
discontinue  the  close  examination  of 
subleases  will  result  in  increased 
potential  for  surface  operations  to  be 
carried  on  by  one  who  is  not  the  lessee 
and  it  could  foster  increased  litigation 
over  responsibility  for  violations  of  the 
conditions  of  permits  issued  to  different 
parties.  The  comments  contended  that 
holding  the  record  title  holder  liable  is 
insufficient  to  prevent  environmental 
degradation  by  a  surface  operator. 

The  final  rulemaking  has  not  adopted 
these  general  suggestions  for  changes  to 
Subpart  3106  of  the  proposed 
rulemaking.  The  Bureau  of  Land 
Management  cannot,  and  should  not, 
undertake  the  role  of  attempting  to 
vaUdate  privately  arranged  agreements 
between  any  lessee  and  its  sublessee,  or 
of  protecting  a  lessee's  rights  under  a 
private  arrangement  to  which  the 
Federal  Government  is  not  a  party.  The 
Bureau  does  not  have  the  power  or 
authority  to  warrant  title  is  such 
circumstances  regardless  of  whatever 
administrative  examinations  may  be 
conducted.  The  Bureau's  policy  for  over 
two  years  has  been  not  to  adjudicate 
transfers  of  operating  rights  because  it  is 
time-consuming  and  unnecessary  unless 
there  is  an  independent  concern  about  a 
transferee's  qualifications.  "The  Bureau's 
experience  is  that  this  prbcess  is 
working  well.  The  comment  regarding 
eliminating  the  distinction  between  the 
holder  of  a  record  title  and  the  holder  of 
operating  rights  in  an  oil  and  gas  lease 
has  not  been  adopted  in  the  f^al 
rulemaking  because  the  transfer  of 
operating  rights  is  a  sublease  or  a 
private  subsidiary  arrangement  between 
the  lessee  of  record  and  the  operator.  As 
recognized  in  the  statutory  language, 
such  an  arrangement  is  in  addition  to, 
rather  than  in  place  of.  the  contractual 
agreement  between  the  lessee  of  record 
and  the  United  States. 

One  comment  received  on  S  3106.1(a) 
of  the  proposed  rulemaking  concerned 
the  requirement  that  transfers  filed  more 
than  90  days  following  signature  by  the 
transferor  must  provide  a  statement  that 
the  transfer  is  still  in  force. 

The  conunent  suggested  that,  in  many 
cases,  this  is  a  paper  exercise  that 
serves  neither  the  public  nor  the  Bureau 
of  Land  Management,  because  small 
delays  of  a  few  days  beyond  this  time 


period  result  in  extensions  of 
compliance  time  to  ascertain  whether 
the  transfer  remains  in  force  or  causes 
disapproval  of  the  transfer  followed  by 
a  new  transfer.  In  response  to  this 
comment,  the  final  rulemaking  includes 
language  to  change  this  provision  to 
allow  the  authorized  officer  to  verify 
that  the  transfer  is  still  in  force.  When 
factors  such  as  the  receipt  of  any 
intervening  transfer  cause  the  Bureau  to 
question  whether  the  transfer  is  still 
valid,  at  the  discretion  of  the  authorized 
officer,  an  inquiry  would  be  made  to  the 
parties  involved  prior  to  approval  or 
disapproval  of  the  transfer. 

Section  3106.1(b)  of  the  proposed 
rulemaking  would  be  revised  in  the  final 
rulemaking  to  remove  provisions 
applicable  only  to  leases  under  Subpart 
3112.  now  made  obsolete  by  enactment 
of  the  Federal  Onshore  Oil  and  Gas 
Leasing  Reform  Act  of  1987. 

Several  comments  were  received  on 
§  3106.4-1  of  the  proposed  rulemaking. 
One  of  the  comments  questioned  why  a 
$25  filing  fee  was  required  to  be 
submitted  with  each  transfer  of 
operating  rights  when  the  Bureau  of 
Land  Management  no  longer  adjudicates 
such  transfers.  The  Bureau  is  authorized 
by  the  Federal  Land  Policy  and 
Management  Act  of  1976  to  recover 
costs  in  connection  with  its 
administrative  activities  and  to  assess 
charges  for  benefits  granted,  llie  Bureau 
has  determined  that  the  $25  fee  is 
needed  to  recover  its  costs  for  handling 
transfers  to  determine  compliance  with 
the  Mineral  Leasing  Act.  The  final 
rulemaking  continues  without  changing 
this  provision  of  the  proposed 
rulemaking. 

A  few  comments  on  this  section 
recommended  that  the  final  rulemaking 
be  reworded  for  clarity.  This 
recommendation  has  been  adopted  in 
the  final  rulemaking. 

Section  3106.4-1  of  the  proposed 
rulemaking  generated  several 
comments,  two  of  which  suggested  that 
documentation  of  operating  rights,  in 
addition  to  the  required  transfer  Cram, 
should  be  maintained  in  the  case  file  for 
the  benefit  of  present  or  potential 
lessees  or  operators  who  may  wish  to 
know  more  details  of  the  lease  interests 
that  have  been  created  in  order  to  make 
informed  decisions  on  whether  or  not  to 
acquire  a  lease  interest  or  to  drill  on  a 
particular  lease.  It  is  not  necessary  for 
the  Bureau  to  maintain  copies  of  private 
agreements  between  a  sublessor  and 
sublessee  to  approve  a  transfer  of 
operating  rights  because  most  of  the 
information  in  such  documents  involves 
specific  terms  and  agreements  between 
those  parties  and  does  not  affect  the 
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approval  process  by  the  Federal 
Government.  Therefore,  the  final 
rulemaking  has  not  adopted  this 
suggested  change. 

One  conunent  on  this  section  of  the 
proposed  rulemaking  noted  that  the 
rulemaking  eliminates  the  provision  in 
the  existing  regulations  wjiich  allows  a 
transferee  to  make  a  singlie  request  for 
approval  of  several  transfers  filed  at  the 
same  time.  The  final  rulemaking  has 
adopted  the  suggested  change  and 
restored  appropriate  language 
concerning  the  provision  in  this  section. 

Several  comments  were  received  on 
§  3106.4-2  of  the  proposed  rulemaking. 
Two  of  the  comments  suggested  that  it 
be  made  clear  that  in  certain  instances  a 
transfer  need  not  be  on  an  officially 
approved  form.  This  section  of  the 
proposed  rulemaking  included  2 
separate  paragraphs  to  distinguish 
between  a  transfer  in  conjunction  with  a 
transfer  or  record  title  or  of  operating 
rights  (sublease)  and  a  transfer  of 
interests  that  is  made  independent  of  a 
transfer  of  record  title  or  of  operating 
rights  (sublease).  In  the  second  of  these 
sections  are  stated  the  requirements  for 
filing  such  transfers  if  the  current 
Bureau  form  is  not  used.  The  final 
rulemaking  adopts  this  provision  of  the 
proposed  rulemaking  without  change. 
For  consistency  with  the  removal  in  the 
final  rulemaking  of  S  3103.3-3.  the  final 
rulemaking  removes  fit>m  this  section 
the  requirement  that  transfers  of 
overriding  royalties  and  other  similar 
interests  contain  a  statement  providing 
for  suspension.  The  third  comment  on 
this  section  focused  on  paragraph  (b) 
and  suggested  eliminating  the 
requirement  for  an  originally  executed 
copy  of  a  transfer  in  the  types  of 
transfers  described  in  this  paragraph 
because  the  Bureau  of  Land 
Management  does  not  approve  these 
kinds  of  transfers.  The  final  rulemaking 
has  adopted  this  suggestion  and 
removed  the  requirement  in  paragraph 
(b)  for  an  originally  executed  copy  for 
this  type  of  transfer  when  created  or 
reserved  in  a  lease  independent  of  a 
transfer  of  record  title  or  of  operating 
rights  (sublease). 

^Section  3106.4-3  of  the  proposed 
rulemaking  received  several  comments. 
Three  of  the  comments  expressed  strong 
support  for  the  procedure  allowing  mass 
transfers.  One  comment  recommended 
removal  fron  paragraph  (b)(3)  of  the 
phrase  "and  the  depths  or  formations", 
contending  that  such  information  is  not 
needed  because  the  Bureau  of  Land 
Management  is  not  adjudicating  or 
abstracting  operating  rights  transfers 
(subleases).  This  recommendation  has 
been  adopted  in  the  final  rulemaking. 


One  comment  was  received  on 
§  3106.6-1  of  the  proposed  rulemaking 
which  suggested  that  the  section  be 
amended  to  provide  for  those  instances 
when  a  bond  is  no  longer  required.  The 
final  rulemaking  has  adopted  the 
suggested  change  and  also  has  been 
revised  to  adopt  the  current  bond 
terminology  referring  to  lease  bonds, 
rather  than  to  lessee's  general  lease  or 
drilling  bond  and  operator's  bond.  A 
lease  bond  may  be  provided  either  by  a 
lessee,  operating  rights  owner 
(sublessee),  or  operator.  For 
consistency,  the  final  rulemaking  has 
made  similar  revisions  for  this 
terminology  in  Subparts  3134  and  3206. 

The  comments  on  {{  3106.6-2  and 
3106.6-3  of  the  proposed  rulemaking 
questioned  resbicting  the  bond  coverage 
solely  to  the  holder  of  operating  rights 
and  suggested  that  the  sections  be 
amended  by  the  final  rulemaking  to 
clarify  that  the  bond  may  be  furnished 
by  any  operator.  This  suggestion  has 
been  adopted  by  the  final  rulemaking 
along  with  a  provision  that  the  operator 
must  furnish  evidence  of  the  surefy's 
consent  under  an  existing  bond  to 
become  co-principal.  This  final 
rulemaking  also  redesignates  §  3106.6-3 
of  the  proposed  rulemaking  as  S  3106.6- 
2,  and  §  3106.6-2  of  the  proposed 
rulemaking  has  been  made  a  part  of 
§  3106.6-1.  Lease  Bond,  in  the  final 
rulemaking. 

Several  comments  were  directed  to 
S  3106.7-2  of  the  proposed  rulemaking. 
The  comments  expressed  concern  about 
both  the  sublessee  and  the  lessee  of 
record  having  responsibility  for  all  lease 
obligations,  The  comments  were  of  the 
view  that  the  lessee  of  record  should  not 
be  fully  responsible  when  it  is  not  the 
operator  on  the  lease.  The  final 
rulemaking  has  adopted  a  change  which 
makes  the  sublessee  responsible  for  all 
obligations  under  the  rights  transferred 
to  the  sublessee.  This  change  is 
consistent  with  the  change  made  by  the 
final  rulemaking  in  S  3104.7  as  discussed 
earlier  in  this  preamble.  This  change 
also  is  applicable  to  the  bonding  and 
lease  transfer  provisions  in  Subpart  3134 
and  3135  and  the  final  rulemaking  has 
made  the  appropriate  changes  in  these 
subparts.  For  consistency,  the  final 
rulemaking  also  has  made  appropriate 
changes  to  S  3241.5  and  has  clarified  the 
responsibilities  of  the  lessee,  sublessee, 
and  operator  throughout  Parts  3160. 
3180.  3260  and  3280. 

Sections  3106.8-1.  3106.6-2.  and 
3106.8-3  of  the  proposed  rulemaking 
generated  one  comment  which  raised 
questions  about  the  requirement  for 
bond  coverage  under  the  situation 
described  in  these  sections  because  the 
provisions  are  not  uniform.  The  final 


rulemaking  makes  it  clear  when  a 
change  in  bonding  coverage  may  be 
requ^ed. 

Section  3107.1    Extension  by  drilling. 

Several  comments  were  made  on  this 
section  of  the  proposed  rulemaking.  All 
but  one  of  the  comments  objected  to  the 
provision  that  set  forth  what  constitutes 
actual  drilling  operations.  One  comment 
suggested  that  the  provision  was  too 
narrow,  and  suggested  that  the  final 
rulemaking  provide  that  the  use  of  a 
spudder  rig,  timely  followed  by  the 
placement  of  a  rotary  rig.  which 
continuously  drills  to  a  valid  objective 
would  constitute  actual  drilling 
operations.  Two  other  comments 
expressed  the  view  that  no  purpose  is 
served  by  the  new  language  in  the 
proposed  rulemaking  on  actual  drilling 
operations,  because  the  current 
provisions  represent  a  well-established 
terminology,  having  been  interpreted 
numerous  times  by  the  Department  of 
the  Interior  Board  of  Land  Appeals,  and 
urged  that  it  be  removed  in  the  final 
rulemaking.  Another  comment  on  this 
point  suggested  that  there  is  no 
precedent  for  the  language  in  the 
proposed  rulemaking  requiring 
penetration  of  certain  horizons  and 
suggested  that  the  model  unit  agreement 
allows  an  operator  to  cease  drilling  "at  a 
lesser  depth"  than  that  provided  in  the 
agreement  if  unitized  substances  can  be 
produced  in  paying  quantities.  This 
comment  also  made  the  point  that  there 
is  no  requirement  that  a  lessee  drill  a 
well  on  a  lease  to  any  particular  depth 
or  formation.  Another  comment  objected 
to  any  attempt  by  the  proposed 
rulemaking  to  impose  additional 
conditions  for  obtaining  an  extension  of 
a  lease.  The  comment  also  stated  that 
the  application  of  unit  well  standards  as 
a  condition  for  the  extension  of  a  lease 
would  result  in  imposing  a  burden  on  an 
operator  who  makes  a  good  faith  effort 
to  drill,  but  is  unable  to  drill  a  well 
which  meets  the  unit  drilling 
requirements. 

The  proposed  rulemaking  did  not  add 
any  new  requirements  but  incorporated 
standards  established  by  the  Interior 
Board  of  Land  Appeals  as  necessary  for 
the  Bureau  to  determine  whether  a  lease 
is  extended.  The  model  unit  agreement 
provides  for  establishing,  to  the 
authorized  officer's  satisfaction,  that 
further  drilling  would  be  unwarranted  or 
impracticable.  The  same  language  has 
been  adopted  by  the  final  rulemaking  for 
this  section  as  for  communitization 
agreements  as  discussed  under  (3105.2- 
3(e)  earlier  in  this  preamble. 
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Section  3107.3-2    Stgrpgetioa  of  Jepaes 
commtted  in  part  | 

The  final  rulemaking  makes  technical 
changes  in  §  3107.3-2  to  clarify  the 
period  of  lease  extension  for  leases 
segregated  in  conjunction  with  a 
cooperative  or  unit  plan  and  to  spedfy 
that  no  lease  operations  on  the 
segregated  lease  will  be  approved  after 
the  primary  term  of  the  lease  and  that 
no  lease  extension  will  be  recognized 
until  die  public  interest  requirement  for 
the  unit  agigewieti*  has  been  satisfied. 
These  changes  are  added  by  the  final 
rulemaldng  to  be  consistent  with  the 
language  contained  in  \  3107.4.  Secbon 
9,  II.  and  20  of  the  model  unit  agreement 
also  have  been  revised  to  be  consistent 
with  the  amendments  o^  h%  3107.3-2  and 
3107.4.  These  provisions  are  the  correct 
and  consistent  interpretation  of  the 
Mineral  Leasing  Act  • 


Section  3107.4 
elimination. 


Extension  by 


Several  of  the  comments  on  the  piibUc 
interest  lequirement  contained  in  the 
proposed  rulemaking  also  included  a 
discussion  of  this  section.  The  public 
interest  requirements  are  discussed  in 
full  under  1 3105.2-3(e)  earlier  in  this 
preamble. 

SectioB  3We.]    ReimquiMhmentB. 

The  only  comment  on  this  section 
expressed  the  view  that  the  provision 
allowing  rebnqnislunent  by  ^e  record 
title  holaer's  attorney-in-fact  confuses 
two  issues,  Le..  who  actually 
relinquishes  a  lease,  and  who  may 
execute  Ae  relinqmrinaent  The 
comment  stated  that  Ae  proposed 
roiemddng  could  generate  unforeseen 
consequences  because  the  power  of 
attorney  may  no*  pennit  the  attoniey-in- 
imcX  to  execate  a  relinquishment.  After 
careftil  review  of  the  coBHnent  the  fiml 
nilemaking  has  adopted  the  provision  of 
the  propoaed  rulemaking  but  has  revised 
the  laqgnage  to  refer  to  a  duly 
aathorized  agent  the  acceptable 
terminology  under  general  agency  law. 
It  is  incumbent  upon  the  parties  to  an 
attorney-in-fact  or  agency  agreement  to 
ensure  its  adequacy  in  actions  taken  on 
behatf  of  the  principal. 

Sections  3108.2-1  and  3108.2-2       \ 
Automatic  termination  and  ' 

Reinstatement  at  existing  rental  and 
royalty  rates — Class  I  reinstatements. 

These  sections  of  the  proposed 
rulemaking  dealt  with  allowing  a  rental 
payment  to  be  considered  filed  in  a 
timely  manner  when  it  is  due  aa  a  day 
the  Minerals  Management  Service  office 
is  closed,  but  which  is  postmarked  on 
the  next  day  the  designated  Minerals 


Management  Servicx  ofHce  is  open.  This . 
issue,  and  the  comments  received,  were 
extennvely  discussed  under  i  3103.2-2 
earlier  in  this  preamble.  This  discussion 
is  not  repeated  here.  Tlie  final 
rulenwtkiag  has  adopted  t^Hawy  to 
these  sections  to  make  them  consistent 
with  S  3103.2-2  of  the  final  rulemaking. 
The  final  rulemakii^  also  adopts  this 
change  in  ||  3a05.»-2.  3244.2-1.  and 
3244.2-2  for  ooasistency. 

One  of  the  coaments  received  on 
S  3108.2-2(aM3)  of  the  proposed 
rulemaking  questioned  the  provisMMi 
concerning  payment  of  accrued  royalty 
if  a  terminated  lease  becomes 
productive  prior  to  its  reinstateraenL 
The  comment  requested  that  this 
provision  be  clarified  as  to  when  such 
paymeni  is  due.  Three  comments 
recommended  that  the  final  rulemaking 
amend  this  section  to  remove  the 
requirement  for  providing  proof  to  the 
Bureau  of  Land  Management  of  paymeni 
of  royalty  to  the  Minerals  Management 
Service  (MMS)  as  a  condition  of  a  Class 
1  reinstatement.  The  final  rulemaking 
has  adopted  a  change  removing  all 
words  after  the  word  "Service"  io  the 
proposed  rulemaking.  Payment  of 
accrued  royalty  is  required  prior  to 
reinstatemenL  but  would  not  be 
required  to  be  paid  within  the  60-day 
period  required  for  submission  of  the 
petition  for  reinstatement,  lite  Bureau 
would  verify  that  such  payment  had 
been  made  to  the  MMS  office 

Part  Sia»— Aatkority  Chatkm 

One  comment  reconnnended  that  the 
final  nilemaking  add  the  Naval 
Petroleum  Reserves  Production  Act  of 
1976  (42  U.S.C.  6S04  et  seq.)  to  the 
autiiority  citation  section.  "Hie  final 
rulemaking  has  not  adopted  this 
recommendation  because  that  Act  does 
not  provide  spedfic  authority  for  leasing 
in  the  National  Petroleum  Reserve- 
Alaska,  which  is  Ae  subject  of  this  part. 

Section  3135.1-1    Transfers  and 
extensions,  general 

One  comment  on  paragraph  (d)  of  tfiis 
section  of  the  proposed  rulemaking 
recommended  that  the  word 
"assignment"  be  changed  to  the  word 
"transfer".  The  final  rulemaking  has 
adopted  Ais  recommended  change. 

Section  3150.0-1    Purpose. 

A  nnmber  of  the  comments  on  the 
geophysical  exploration  provisions 
contained  in  Part  3150  of  the  proposed 
rulemaking  indicated  seme  confnsion 
regarding  to  whom,  and  in  what 
situation,  fte  provisians  of  this  portion 
of  the  rulemaking  would  apply.  The 
confusion  seemed  to  result  tram  the 
abbreviated  language  contained  in 


S  315a(M  of  tiie  proposed  rulemaking. 
To  resolve  tins  uncertainty,  the  final 
nilemaking  revises  the  language  of  this 
section  to  clearly  state  wMch  parties 
must  comply,  and  under  what 
circumstances  the  regulations  apply 
with  respect  to  authorization  fiom  the 
Bureau  of  Land  Management  to  conduct 
geophysical  exploration  operations.  The 
final  rulemaking  also  clarifies  a  aimilar 
provision  in  \  3209i)-l  oonceming 
geophysical  exploration  for  geothermal 
resources  for  consistency. 

Section  3150.0-3    Authority. 

One  comment  noted  (hat  2  citations 
had  been  omitted  from  the  authority 
section  of  the  proposed  rulemaking  and 
recommended  that  the  final  rulemaking 
mclude  them.  The  final  rulemaking  has 
adopted  the  recommendation  for 
inclusion  of  the  citation  of  the 
Independent  Offices  Appropriations  Act 
of  1952  (31  U.S.C  483a).  but  has  not 
included  the  citation  of  the  Act  of  May 
21. 1930  (30  U.S.C.  301-306).  because  it 
has  no  application  to  geof^ysicaJ 
exploration.  The  final  rulemaking  also 
adds  Ae  dtation  for  the  Naval 
Petroleum  Reserve  Production  Act  of 
1976  (42  U.S.C.  6504)  to  address 
exploration  activities  for  the  National 
Petroleum  Reserve — Alaska.  These  new 
citations  also  are  added  to  the  authority 
citation  provision  of  Ae  final 
rulemaldng. 

Section  32500-5    DefiaitioDS. 

One  comment  on  {  3150.0-5(a)  of  the 
proposed  rulemaking  recommended  that 
the  final  rulemaldng  remove  the  last 
sentence  of  tiie  deffaiition  because  it 
repeats  language  contained  in  S  31S0.O- 
1.  Hie  final  nilemaking  has  adopted  this 
suggestion. 

Several  comments  on  the  definition  of 
the  term  "public  lands,"  appearing  in 
this  section  of  the  proposed  rulemaking, 
indicated  some  confusion  with  the 
definition  of  die  term  and  the 
appHcabihty  of  the  rulemaking  to 
various  types  of  lands.  After  careful 
review,  fte  final  rulemaking  has 
removed  the  term  from  \\  315ao-5  and 
3209.0-5  because  it  is  adequately 
defined  in  the  Federal  Land  Policy  and 
Manageaient  Act 

Section  3150.1    Suspension,  revocation, 
or  cancellation. 

One  oomment  on  this  section 
questioned  why  the  language  in  the 
existing  regulations  was  being  changed, 
and  snggBsted  tiiat  language  dealing 
with  compfiaaoe  m&  State  standards 
was  neediKL  After  carsfiil  review,  the 
final  mlemaking  has  restored  the 
language  of  the  existing  regulations 
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because  this  section  is  sufficient,  with  a 
change  in  the  beginning  to  clarify  that 
the  right  to  conduct  exploration  may  be 
suspended,  revoked,  or  canceled. 

Section  3151. 1    Notice  of  intent  to 
conduct  oil  and  gas  geophysical 
exploration  operations. 

Eight  comments  were  received  on  this 
section  of  the  proposed  rulemaking. 
Most  of  them  were  supportive  of  the 
chiange  made  by  the  proposed 
rulemaking.  However,  some  of  the 
comments  expressed  concern  that  the  5 
days  allowed  for  processing  a  Notice  of 
Intent  may  not  be  adequate  in  all  cases. 
The  final  rulemaking  has  revised  this 
section  of  the  proposed  rulemaking  to 
reflect  the  changes  made  in  S  3150.0-1  of 
the  final  rulemaking  to  allow  for 
situations  in  which  additional  time  is 
needed  to  complete  the  review  of  the 
Notice  of  Intent.  The  change  requires 
that  in  those  instances  when  the  Notice 
of  Intent  cannot  be  processed  in  5 
working  days  of  being  filed,  the 
authorized  officer  shall  promptly  notify 
the  operator  of  when  processing  will  be 
completed  and  state  the  reason  for  the 
delay. 

Section  3152. 1    Application  for  oil  and 
gas  geophysical  exploration  permit 

Although  no  comments  were  received 
on  this  section  of  the  proposed 
rulemaking,  the  final  rulemaking  has 
adopted  a  change  to  make  its  provisions 
consistent  with  changes  made  by  the 
final  rulemaking  in  \  3150.0-1. 

Section  3154. 1    Types  of  bonds. 

The  only  comment  on  this  section 
questioned  the  effect  of  lease  terms  on  a 
lessee  who  wishes  to  conduct 
geophysical  exploration  operations  on 
his/her  lease.  This  comment  resulted  in 
the  word  "lease"  being  removed  from 
both  this  section  of  the  final  rulemaking 
and  S  3154.3  to  provide  consistency.  The 
word  "lease"  is  not  needed  because  a 
bond  providing  exclusive  coverage  for 
geophysical  exploration  operations  must 
fulfill  only  the  requirements  contained  in 
the  regulations  and  the  Notice  of  Intent 
or  permit  to  conduct  geophysical 
exploration  operations.  If  stipulations  or 
other  requirements  specified  at  the  time 
of  lease  issuance  are  relevant  to 
geophysical  exploration  operations, 
such  stipulations  or  requirements  also 
would  be  included  in  the  Notice  of 
Intent  or  permit  Further  review  of  this 
section  of  the  proposed  rulemaking 
revealed  that  there  were  two  technical 
flaws.  The  proposed  rulemaking  would 
have  required  that  lessees  obtain  riders 
to  their  lease  bonds  in  order  to  do 
geophysical  exploration  on  their  own 
leases.  Such  a  requirement  is  not 


necessary  because  lease  bonds  already 
cover  all  operations  by  a  lessee  on  his/ 
her  leasehold.  The  final  rulemaking  has 
adopted  language  to  resolve  this 
technical  problem.  The  proposed 
rulemaking  also  inadvertently  removed 
the  provision  in  the  existing  regulations 
that  allows  the  holder  of  a  statewide  or 
nationwide  bond  to  obtain  a  rider  that 
would  allow  geophysical  exploration  to 
be  conducted  on  lands  that  the  holder 
did  not  have  under  lease.  The  final 
rulemaking  has  retained  this  provision 
of  the  existing  regulations. 

Section  3154.3    Bond  cancellation  or 
termination  of  liability. 

Several  comments  were  received  on 
this  section  of  the  proposed  rulemaking. 
All  comments  were  concerned  that  the 
30-day  period  for  inspection  of  lands 
subject  to  geophysical  exploration  under 
a  Notice  of  Intent  was  not  adequate.  In 
response  to  these  conunents,  the  final 
rulemaking  retains  the  90-day  period  of 
the  existing  regulations. 

Section  3160.0-5    Definitions. 

Several  comments  were  received  on 
this  section  of  the  proposed  rulemeJcing. 
The  final  rulemaking,  in  response  to 
concerns  raised  in  these  comments 
amends  the  definition  of  the  term 
"operator"  to  clarify  that  there  is  no 
distinction  between  an  operator, 
designated  operator,  and  an  official 
Designation  of  Operator.  The 
amendment  also  makes  the  definition 
identical  to  that  contained  in  S  3100.0- 
5(a)  of  the  final  rulemaking.  As 
discussed  earlier  in  the  preamble  in 
conjunction  with  that  section,  the 
definition  has  been  revised  to  mean  any 
person  or  entity  that  notifies  the  Bureau 
of  Land  Management  that  he/she  is 
accepting  the  responsibilities  for 
conducting  operations  on  a  lease  or  a 
portion  thereof.  Under  the  new 
definition,  any  individual  or  entity  that 
accepts  the  responsibility  for  conducting 
operations  on  a  lease,  whether  it  be  the 
lessee,  owner  of  operating  rights 
(sublessee),  or  a  contractor  on  behalf  of 
an  operator,  is  responsible  for  the 
default  that  may  occur  in  the  conduct  of 
activities  in  exploration,  development 
and  production  under  the  terms  and 
conditions  of  the  lease.  Further,  the 
revisions  made  by  the  final  rulemaking 
to  the  various  terms  in  S  3160.0-5 
provide  that  the  individual  holding  the 
operating  rights  to  a  lease  is  responsible 
for  all  obligations  relating  to  the 
responsibilities  transferred  by  the  lessee 
of  record,  including  drainage. 
Accordingly,  the  final  rulemaking  also 
revises  the  term  "lessee"  to  mean  a 
person  or  entity  holding  record  title  to  a 
lease  and  adds  a  definition  of  "operating 


rights  owner"  which  conforms  to  the 
revised  definition  of  the  term 
"operator."  To  bring  the  provisions  of 
Part  3160  into  conformance  with  these 
definition  changes,  the  final  rulemaking 
has  substituted  the  word  "operator"  or 
the  term  "operating  rights  owner"  for  the 
word  "lessee"  in  numerous  sections  of 
the  final  rulemaking.  Finally,  this  final 
rulemaking  adds  definitions  of  several 
terms  from  the  final  rulemaking  to 
implement  the  Federal  Oil  and  Gas 
Royalty  Management  Act  which  was 
published  in  the  Federal  Register  on 
February  20, 1987  (52  FR  5384). 

Section  3162.3-1    Drilling  applications 
and  plans. 

Three  comments  received  on  this 
section  of  the  proposed  rulemaking  were 
a  foUowup  to  comments  made  on 
Subpart  3106  of  the  proposed  rulemaking 
that  objected  to  the  policy  of  the  Bureau 
of  Land  Management  not  to  adjudicate 
transfers  of  operating  rights  (subleases)? 
One  of  the  comments  suggested  that  this 
change  was  designed  to  insulate  the 
Bureau  from  disputes  on  public  lands 
when  an  application  for  development  is 
approved  by  the  authorized  officer.  The 
response  to  these  comments  has 
previously  been  discussed  in  this 
preamble  under  subpart  3106.  The  final 
rulemaking  has  not  adopted  this 
suggested  change. 

Section  3165.1    Relief  from  operating 
and  producing  requirements. 

Two  comments  submitted  on  the 
provisions  of  the  proposed  rulemaking 
concerning  §  3103.4-2  also 
recommended  that  the  final  rulemaking 
make  revisions  in  this  section  of  the 
existing  regulations  in  order  to  address 
the  provision  for  a  suspension  of 
operations  and/or  production 
consistently.  The  final  rulemaking 
adopts  this  recommendation  and 
amends  §  3165.1  of  the  existing 
regulations  to  be  consistent  with 
§  3103.4-2  of  the  final  rulemaking. 

Section  3165.4    Appeals. 

The  final  rulemaking  clarifies  the 
language  in  S  3165.4(c)  concerning  the 
effect  of  an  appeal  on  compliance 
requirements.  This  change  is  made  to 
ensure  that  the  provision  in  this 
regulation,  which  made  the  decision  of 
the  authorized  officer  effective  pending 
an  appeal,  has  the  same  effect  and 
meaning  as  it  did  prior  to  its  amendment 
on  February  20, 1987  (52  FR  5384).  The 
Department  of  the  Interior  Board  of 
Land  Appeals  has  suggested  that  the 
meaning  and  effect  of  this  regulation 
may  have  been  changed  by  the  1987 
amendment  (see  Southern  Utah 
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Wilderness  Alliance,  100 IBLA  63 
(1987)).  No  change  was  ever  intended  by 
the  amendment  and  this  final 
rulemaking  makes  a  technical  correction 
to  clarify  this  matter. 

Section  3286. 1    Model  onshore  unit 
agreement  for  unproven  areas.       | 

Changes  have  been  made  in  sections 
9, 13-15, 18,  and  20  of  the  model  unit 
agreement  to  conform  these  provisions 
to  the  final  rulemaking,  which  defines 
"operator"  and  establishes  the  public 
interest  requirement  for  unit  approval. 

Subpart  3200— Geothenaal  Resources 
Leasing;  General 

One  general  comment  on  this  subpart 
of  the  proposed  rulemaking 
reconuneoded  that  the  final  rulemaklBg 
include  language  to  reflect  the  statatory 
mandate  in  section  115  of  the 
Department  of  the  Interior  and  Related 
Agencies  Appropriations  Act  of  1987 
(^ib.  L  99-591)  for  protecting  selected 
tbermal  features  in  specific  National 
Pack  System  units.  After  carefiil 
consideration  of  this  comment  the  final 
rulemaking  has  not  adopted  the 
suggestion  because  the  provisions  of  this 
Act  are  very  specific  These  protective 
requirements  are  directly  applied  to 
areas  affected  by  the  law  and  are  being 
inipleniented  through  interagency 
agreements  and  memoranda  of 
agreement. 

Section  320ao-S    Definitions. 

Qianges  made  hi  this  section  by  the 
final  rulemaking  have  been  discussed 
previously  in  this  preamble  under 
S  9  3100.0-5  and  3160.9-5. 

Section  3200.1    Competitive  and 
noncompetitive  leasing  areas. 

Two  comments  were  received  on  this 
section  of  die  proposed  rulemaking 
which  questioned  the  use  of  the  phrase 
"competitive  interest"  in  coimection 
with  the  classification  of  known 
geothermal  resource  areas.  The       ' 
comments  on  this  issue  appeared  to 
mistmderstand  how  "competitive 
interest"  is  used  in  determining  wvfaetfao- 
lands  should  be  classified  as  known 
geothermal  resouirce  areas.  The 
existence  of  competitive  interest  in  an 
area  does  not  automatically  compel 
classification  or  require  that  the  lands 
remain  classified  as  a  known  i 

geothermal  resource  area.  The        I 
overriding  interest  of  the  Bureau  of  Land 
Management  is  to  ensure  that  lands 
which  have  not  been  subject  to 
geothermal  leasing,  where  there  is  little 
or  no  dassification  information 
available,  are  reviewed  for  known 
geothermal  resource  area  classification 
because  of  competitive  interest.  The 


final  rulemaking  has  adopted  this 
provision  of  the  proposed  rulemaking 
without  change. 

Section  3210.2-1    Application. 

Two  comments  were  received  on  this 
section  of  the  proposed  rulemaking.  One 
of  the  comments  made  the  point  that  the 
change  in  the  proposed  rulemaking  to 
require  a  different  number  of  a^ues  of 
an  application  to  lease  public  domain 
lands  versus  the  numba  of  copies 
required  for  acquired  lands  was 
incorrect.  This  comment  has  been 
adopted  and  the  final  rulemaking  has 
corrected  this  section. 

The  second  conmient  recommended 
the  addition  of  language  similar  to  that 
found  in  fi  3111.2-l(d)(2)  of  the  existing 
regulations  with  respect  to  conforming 
the  legal  description  of  in  existing  lease 
to  a  siUuequent  resarvey  or  amended 
protraction  survey.  For  cmisistency  with 
the  existing  oil  and  gas  regulations,  the 
final  rulemaking  has  adopted  this 
suggested  change. 

Section  3220.3    Publication  of  tite 
notice. 

One  conmient  was  received  on  tfiis 
section  of  Ae  proposed  rulemaking.  The 
comment  recommended  die  deletion  of 
the  language  requiring  the  successful 
bidder  to  pay  a  proportionate  share  of 
the  total  cost  of  the  publication  of  the 
notice.  The  final  rulemaking  has  not 
adopted  this  recommended  change.  The 
policy  of  tfie  Bureau  of  Land 
Management  is  to  de&ay  the  costs 
associated  widi  the  programs  under  its 
jurisdiction,  in  accordance  with  the 
provisions  in  the  Federal  Land  Policy 
and  Management  Act 

Section  3220.4   Bidding  requiremmts. 

Several  comments  on  this  section  of 
the  proposed  rulemaking  expressed 
concern  about  the  deletion  from 
paragraph  (a)  of  the  provision  allowing 
die  option  to  pay  the  balance  of  the 
bonus  bid.  either  by  a  single  bid  or  in 
two  equal  annual  installments.  Three  of 
the  comments  indicated  a  preference 
that  the  provision  of  the  existing 
regulations  be  retained.  Two  comments 
recommended  that  the  final  rulemaking 
change  the  section  to  allow  installment 
payments  based  on  a  hi^  bid  threshold. 
The  change  made  by  the  proposed 
rulemaking  was  designed  to  reduce 
lease  administration  and  processing 
costs,  and  also  to  inininij7p  the  loss  of 
revenues  and  interest  moneys  to  the 
United  States  by  requiring  all  bonus 
moneys  to  be  paid  prior  to  lease 
issuance.  The  final  rulemaking  adopts 
the  language  of  para^aph  (a)  of  the 
proposed  rulemaking  withoiU  change. 


Section  3220.5   Award cf lease. 

Two  comments  on  paragraph  (c)  of 
this  Section  of  the  proposed  rulemaking 
raised  concerns  about  removal  of  the  30- 
day  period  during  which  the  suthoriied 
officer  is  to  accept  or  reject  the  highest 
bid.  After  careful  review  of  this 
recommendation,  the  final  rulemaking 
has  adopted  language  to  indicate  that  if 
the  authorized  officer  is  unable  to  make 
a  decision  within  30  days,  the  apparent 
high  bidder  will  be  notified  and 
informed  of  the  reason  for  the  delay, 
and  provided  an  anticipated  date  when 
the  decision  will  be  made. 

Several  comments  were  offered  on 
paragraph  (d)  of  this  section  of  the 
proposeid  rulemaking.  All  objected  to  the 
reduction  of  the  period  for  the  successful 
bidder  to  execute  the  lease  forms  from 
30  to  15  days.  This  chaoge.  however,  is 
in  response  to  a  report  by  the  General 
Accounting  Office  that  the  United  States 
would  benefit  from  having  use  of  the 
lease  rentals  and  bonus  15  days  earUer. 
The  final  rulemaidQg  has  adopted  the 
language  of  paragraph  (d)  of  the 
proposed  rulemaking  %nthout  change. 

Editorial  and  technical  changes,  and 
griunmatical  corrections,  have  been 
made  as  needed. 

The  principal  authors  of  this  final 
rulemaking  are  Gloria  Jean  Austin,  Rob 
Cervantes,  Karl  Duscber,  Cynthia 
Embretson,  Lois  Mason,  Judy  Reed,  and 
Mona  Schermerhom  of  the  Division  of 
Fluid  Kfinerel  Leasing  and  Sie  Ling 
Chiang  of  the  Division  of  Fluid  Mineral 
Operations,  all  of  the  Bnreau  of  Land 
Management,  assisted  by  the  staff  of  the 
Division  of  Legislation  and  Re^atory 
Management,  Bureau  of  Land 
Management 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  that  it  will  not  have  a  significant 
economic  eCEect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U5.C.  601  el  seq.). 

The  final  rulemaking  will  not  have  an 
adverse  effect  on  investment 
competition,  employment  productivity 
or  \3ae  abSity  of  U.Sl  firms  to  compete 
with  foreign  enterprises.  These 
amendments  will  affect  all  businesses, 
large  and  small  equally.  In  addition,  the 
changes  will  simplify  and  clarify  the 
existing  regulations,  redudng  the 
regulatory  burden  on  the  public 

The  information  collection 
requirements  contained  in  this  final 
rulemaking  have  been  cleared  by  the 
0£Bce  of  Management  and  Budget  under 
44  U.S.C.  3507  and  assigned  clearance 
numbers  1004-0034. 1004-0067. 1004- 
0074, 1004-0132. 1004-0134, 1004-0135. 


Fadend  Register  /  Vol.  53,  No.  94  /  Monday.  May  16.  1988  /  Rtries  and  Regulations 


17351 


1004-0136, 1004-0137. 1004-0138.  and 
1004-0145. 

List  of  Sidijacts 

43CFRPart3000 

Public  lands — classification.  Public 
lands — mineral  resources. 

43  CFR  Part  3040 

Oil  and  gas  exploration.  Public 
Lands — mineral  resources. 

43  CFR  Part  3100 

Adminisfrative  practice  and 
procedure.  Environmental  protection. 
Mineral  royalties,  Oil  and  gas  reserves. 
Public  lands — classification.  Public 
lands — mineral  resources,  Surety  bonds. 

43  CFR  Part  3130 

*Alaska,  Government  confracts. 
Mineral  royalties.  Oil  and  gas 
exploration.  Oil  and  gas  reserves.  Public 
lands — mineral  resources.  Reporting  and 
recordkeeping  requirements,  Surefy 
bonds. 

43CFRPart3150 

Oil  and  gas  exploration.  Public 
lands — mineral  resources. 

43  CFR  Part  3160  ^ 

Environmental  protection. 
Government  contracts.  Mineral 
royalties.  Oil  and  gas  exploration.  Public 
lands — mineral  resources.  Reporting  and 
recordkeeping  requirements. 

43  CFR  Part  3180 

Government  contracts.  Oil  and  gas 
reserves.  Public  lands — mineral 
resources. 

43CFRPart3200 

Environmental  protection.  Geothermal 
energy.  Mineral  royalties.  Public  lands — 
classification.  Public  lands — mineral 
resources.  Surety  bonds. 

43CFRPart3210 

Geothermal  energy.  Public  lands — 
mineral  resources. 

43CFRPdrt3220 

Geothermal  energy,  Public  lands — 
mineral  resources. 

43  CFR  Part  3240 

Geothermal  energy.  Mineral  royalties. 
Public  lands — mineral  resources^  Water 
resources. 

43  CFR  Part  3250 

Electric  power,  Geothermal  energy. 
Public  lands— mineral  resources. 

43  CFR  Part  3260 

Environmental  protection.  Geothermal 
energy.  Government  contracts.  Public 


lands — mineral  resources.  Reporting  and 
recordkeeping  requirements. 

Under  the  authorities  cited  below. 
Parts  3000  and  3040.  Group  300a  ParU 
3100.  3130.  3150,  3160,  and  318a  Group 
3100,  and  Parts  3200,  3210,  322a  324a 
3250,  and  3260,  Group  3200,  Subchapter 
C,  Chapter  II  of  Titie  43  of  the  Code  of 
Federal  Regulations,  are  amended  as  set 
forth  below. 
James  E.  Casoo, 

Acting  Assistant  Secretary  of  the  Interior. 
April  20, 198& 

PART  3000-(  AMENDED] 

1.  The  authority  citation  for  Part  3000 
is  revised  to  read: 

Auliiority:  Mineral  Leasing  Act  of  1920,  as 
amended  and  supplemented  (30  U.S.C.  181  et 
seq.).  the  Mineral  Leasing  Act  for  Acquired 
Lands  of  19(7.  as  amended  (30  U.S.C.  351- 
359),  the  Alaska  National  Interest  Lands 
Conservation  Act  (16  U.S.C  3101  et  seq.).  the 
Federal  Land  Policy  and  Management  Act  of 
1976  (43  U.S.C  1701  et  seq),  the  Federal 
Property  and  Administrative  Services  Act  of 
1949  (40  U.S.C.  471  et  seq.),  the  Act  of  May  21, 
1930  (30  U.&C.  301-306),  the  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L  97-35),  the 
Independent  Offices  Appropriations  Act  of 
1952  (31  U.S.C  483a),  the  Department  of  the 
Interior  Appropriations  Act  Fiscal  Year  1981 
(42  US.C  6506),  and  the  Attorney  General's 
Opinion  of  April  2, 1941  (40  Op.  Atty.  Gen. 
41). 

S3000i>-«   [Amandedl 

2.  Section  30000-5  is  amended  by: 

A.  Revising  paragraph  (g)  to  read: 

(g)  "Public  domain  lands"  means 
lands,  including  mineral  estates,  which 
never  left  the  ownership  of  the  United 
States,  lands  which  were  obtained  by 
the  United  States  in  exchange  for  public 
domain  lands,  lands  which  have 
reverted  to  the  ownerahip  of  the  United 
States  through  the  operation  of  the 
public  land  laws  and  other  lands 
specifically  identified  by  the  Congress 
as  part  of  the  public  domain. 

B.  Revising  paragraph  (k)  to  read: 

(k)  "Party  in  interest"  means  a  party 
who  is  or  will  be  vested  with  any 
interest  under  the  lease  as  defined  in 
paragraph  (1)  of  this  section.  No  one  is  a 
sole  party  in  interest  with  respect  to  an 
application,  offer,  competitive  bid  or 
lease  in  which  any  other  party  has  an 
interest 

and 
C  Revising  paragraph  (1)  to  read: 

(1)  "Interest"  means  ownership  in  a 
lease  or  prospective  lease  of  all  or  a 
portion  of  the  record  titie.  working 
interest  operating  ri^ts,  overridtag 
royalfy,  payments  out  of  production, 
carried  interests,  net  profit  share  or 


similar  instrument  for  participation  in 
the  benefit  derived  from  a  lease.  An 
"interest"  may  be  created  by  direct  or 
indirect  ownership,  including  options. 
"Interest"  does  not  mean  stock 
ownership,  stockholding  or  stock  control 
in  an  application,  offer,  competitive  bid 
or  lease,  except  for  purposes  of  acreage 
limitations  in  i  3101.2  of  this  titie  and 
qualifications  of  lessees  in  Subpart  3102 
of  this  titie. 

3.  A  new  8  3000.8  is  added  to  read: 

§3000.^    MaraQwnsnl  of  rcdcral  minsrsls 


Where  nonmineral  public  land 
disposal  statutes  provide  that  in 
conveyances  of  titie  all  or  certain 
minerals  shall  be  reserved  to  the  United 
States  together  with  the  right  to  prospect 
for,  mine  and  remove  the  minerals  under 
appUcable  law  and  regulations  as  the 
Secretary  may  prescribe,  the  lease  or 
sale,  and  administration  and 
management  of  the  use  of  such  minerals 
shall  be  accomplished  under  the 
regulations  of  groups  3000  and  3100  of 
this  titie.  Such  mineral  estates  include, 
but  are  not  limited  to,  those  that  have 
been  or  will  be  reserved  under  the 
authorities  of  the  Small  Tract  Act  of 
June  1, 1938,  as  amended  (43  U.S.C. 
682(b))  and  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C.  1701 
et  seq.). 

PART  304O-[REyOVEDl 

4.  Part  3040  is  removed  in  its  entirety. 
PART  3100-[AMENDEDI 

5.  The  authority  citation  for  Part  3100 
is  revised  to  read: 

Auiliority:  The  Mineral  Leasing  Act  of  1920, 
as  amended  and  supplemented  (30  U.S.C.  181 
et  seq.).  the  Mineral  Leasing  Act  for  Acquired 
Lands  of  1947,  as  amended  (30  U.S.C  351- 
359),  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C.  1701  et 
seq.),  the  Alaska  National  Interest  Ljinds 
Conservabon  Act  (16  U.S.C  3101  et  seq),  the 
Act  of  May  21, 1930  (30  U.S.C.  301-306).  the 
Federal  ftoperty  and  Administrative  Services 
Act  of  1949  (40  U.S.C  471  et  seq),  the 
Omnibus  Budget  ReconciUation  Act  of  1981 
(Pub.  L.  97-35).  the  National  Wildlife  Refuge 
Administration  Act  of  1966  (16  U.S.C.  Oesdd- 
ee).  the  Attorney  General's  Opinion  of  April 
2, 1941  (40  Op.  Atty.  Gen.  41)  and  the 
Independent  Oflicas  Appropriations  Act  of 
1952  (31  U.S.C  483a). 

S  31000-3    [Amended] 

6.  Section  3100.0-3  is  amended  by: 

A.  Revising  paragraph  {a)(2)(i)  to  read: 

(i)  Units  of  the  National  Park  System, 
including  lands  withdrawn  by  section 
206  of  die  Ala^a  National  Interest 
Lands  Conservation  Act  except  as 
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provided  in  paragraph  (g)(4)  of  this 
section; 

B.  Revising  paragraph  (b)(2)(i]  to  read: 

(i)  Units  of  the  National  Park  System, 
except  as  provided  in  paragraph  (g)(4)  of 
this  section; 

and 

C.  Amending  paragraph  (e)  by 
inserting  after  the  phrase  "excess  tq" 
the  phrase  "or  surplus  by". 

S310(M>-5    [AmwMtadl 

7.  Section  3100.0-5  is  amended  by: 

A.  Revising  paragraph  (a]  to  read: 

(a)  "Operator"  means  any  person  or 
entity,  including,  but  not  limited  to,  the 
lessee  or  operating  rights  owner,  who 
has  stated  in  writing  to  the  authorized 
officer  that  it  is  responsible  under  the 
terms  and  conditions  of  the  lease  for  the 
operations  conducted  on  the  leased 
lands  or  a  portion  thereof. 

B.  Amending  paragraph  (d)  by      t 
removing  the  last  sentence  thereof  in  its 
entirety; 

C.  Revising  paragraph  (e)  to  read: 

(e)  'Transfer"  means  any  conveyance 
of  an  interest  in  a  lease  by  assignment, 
sublease  or  otherwise.  This  defmition 
includes  the  terms:  "Assignment"  which 
means  a  transfer  of  all  or  a  portion  of 
the  lessee's  record  title  interest  in  a 
lease;  and  "sublease"  which  means  a 
transfer  of  a  non-record  title  interest  in  a 
lease,  i.e.,  a  transfer  of  operating  rights 
is  normally  a  sublease  and  a  sublease 
also  is  a  subsidiary  arrangement 
between  the  lessee  (sublessor]  and  the 
sublessee,  but  a  sublease  does  not 
include  a  transfer  of  a  purely  financial 
interest,  such  as  overriding  royalty 
interest  or  payment  out  of  production, 
nor  does  it  affect  the  relationship 
imposed  by  a  lease  between  the 
le8see(s]  and  the  United  States. 

D.  Removing  paragraph  (f)  in  its 
entirety; 

E.  Redesignating  paragraph  (g)  as 
paragraph  (f);  | 

F.  Removing  paragraph  (h)  in  its  ' 
entirety; 

G.  Redesignating  paragraphs  (i)  and  (j) 
as  paragraphs  (g)  and  (h).  respectively; 

H.  Amending  newly  designated 
paragraph  (h),  formerly  paragraph  (j).  by 
removing  from  paragraph  (h)(1)  the 
phrase  "drilling  or"  and  by  removing 
from  paragraph  (h)(2)  the  last  sentence 
thereof;  and 

I.  Redesignating  paragraphs  (k)  and  (I) 
as  paragraphs  (i)  and  (j).  respectively, 
and  revising  them  to  read  as  follows: 

(i)  "Lessee"  means  a  person  or  entity 
holding  record  title  in  a  lease  issued  by 
the  United  States 


(j)  "Operating  rights  owner"  means  a 
person  or  entity  holding  operating  rights 
in  a  lease  issued  by  the  United  States.  A 
lessee  also  may  be  an  operating  rights 
owner  if  the  operating  rights  in  a  lease 
or  portion  thereof  have  not  been  severed 
from  record  title. 

§310(U-2    [AmwKtad] 

8.  Section  3100.2-2  is  amended  by 
removing  from  the  last  sentence  thereof 
the  citation  "30  CFR  221.21"  and 
replacing  it  with  the  citation  "S  3162^a) 
of  this  title." 

S  3100.4-1    [AmwNtodl 

9.  Section  3100.4-l(b)  is  amended  by 
removing  from  where  it  appears  in  the 
opening  paragraph  the  phrase  "notice  or 
option"  and  replacing  it  with  the  phrase 
"notice  of  option",  by  removing  from 
paragraph  (b)(3)  the  phrase  "to  the 
option:  and"  and  replacing  it  with  the 
phrase  "to  the  option,  including  the  date 
and  expiration  date  of  the  option;  and", 
and  by  removing  from  paragraph  (b)(4) 
the  phrase  "signed  copy  of  notice"  and 
replacing  it  with  the  phrase  "signed 
copy  or  notice". 

10.  Section  3100.4-3  is  revised  to  read: 

93100.4-3    Option  statwnants. 

Each  option  holder  shall  Hie  in  the 
proper  BLM  office  within  90  days  after 
June  30  and  December  31  of  each  year  a 
statement  showing  as  of  the  prior  June 
30  and  December  31.  respectively: 

(a)  Any  changes  to  the  statements 
submitted  under  §  3100.4-1  (b)  of  this 
title,  and 

(b)  The  number  of  acres  covered  by 
each  option  and  the  total  acreage  of  all 
options  held  in  each  State. 

11.  Sections  3101.1-1  and  3101.1-2  are 
revised  to  read: 


{3101.1-1    LMMform. 

A  lease  shall  be  issued  only  on  the 
standard  form  approved  by  the  Director. 

{3101.1-2    Surface  UM  rights. 

A  lessee  shall  have  the  right  to  use  so 
much  of  the  leased  lands  as  is  necessary 
to  explore  for,  drill  for,  mine,  extract, 
remove  and  dispose  of  all  the  leased 
resource  in  a  leasehold  subject  to: 
Stipulations  attached  to  the  lease; 
restrictions  deriving  from  specific 
nondiscretionary  statutes;  and  such 
reasonable  measures  as  may  be 
required  by  the  authorized  officer  to 
minimize  adverse  impacts  to  other 
resource  values,  land  uses  or  users  not 
addressed  in  the  lease  stipulations  at 
the  time  operations  are  proposed.  To  the 
extent  consistent  with  lease  rights 
granted,  such  reasonable  measures  may 
include,  but  are  not  limited  to. 
modification  to  siting  or  design  of 


facilities,  timing  of  operations,  and 
specification  of  interim  and  final 
reclamation  measures.  At  a  minimum, 
measures  shall  be  deemed  consistent 
with  lease  rights  granted  provided  that 
they  do  not:  require  relocation  of 
proposed  operations  by  more  than  200 
meters;  require  that  operations  be  sited 
off  the  leasehold;  or  prohibit  new 
surface  disturbing  operations  for  a 
period  in  excess  of  60  days  in  any  lease 
year. 
12.  A  new  {  3101.1-3  is  added  to  read: 

{3101.1-3    StipulatkNW  and  Infonratlon 


The  authorized  ofHcer  may  require 
stipulations  as  conditions  of  lease 
issuance.  Stipulations  shall  become  part 
of  the  lease  and  shall  supersede 
inconsistent  provisions  of  the  standard 
lease  form.  A  lessee  shall  be  required  to 
indicate  acceptance  of  stipulations  prior 
to  the  issuance  of  a  lease.  Any  party 
submitting  a  bid  under  Subpart  3120  of 
this  title  shall  be  deemed  to  have  agreed 
to  stipulations  applicable  to  the  specific 
parcel  as  indicated  in  a  Hst  or  notice  of 
parcels  available  from  the  proper  BLM 
offlce.  An  information  notice  has  no 
legal  consequences,  except  to  give 
notice  of  existing  requirements,  and  may 
be  attached  to  a  lease  by  the  authorized 
officer  at  the  time  of  lease  issuance  to 
convey  certain  operational,  procedural 
or  administrative  requirements  relative 
to  lease  management  within  the  terms 
and  conditions  of  the  standard  lease 
form.  Information  notices  shall  not  be  a 
basis  for  denial  of  lease  operations. 

{3101.2-1    (Amended] 

13.  Section  3101.2-l(b)  is  amended  by 
removing  from  the  second  sentence 
thneof  all  after  the  word  "Alaska"  and 
replacing  it  with  the  phrase  "begins  at 
the  northeast  comer  of  the  Tetlin 
National  Wildlife  Refuge  as  established 
on  December  2. 1980  (16  U.S.C.  3101).  at 
a  point  on  the  boundary  between  the 
United  States  and  Canada,  then 
northwesterly  along  the  northern 
boundary  of  the  refuge  to  the  left  limit  of 
the  Tanana  River  (63''9'38"  north 
latitude,  142°20'52"  west  longitude),  then 
westerly  along  the  left  limit  to  the 
confluence  of  the  Tanana  and  Yukon 
Rivers,  and  then  along  the  left  limit  of 
the  Yukon  River  from  said  confluence  to 
its  principal  southern  mouth." 

{3101.2-3    [Amended] 

14.  Section  3101.2-3  is  amended  by 
adding  at  the  end  thereof  a  new 
sentence  to  read: 

*  *  *  Acreage  subject  to  offers  to 
lease,  overriding  royalties  and  payments 
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out  of  production  shall  not  be  included 
in  computing  accountable  acreage. 

{3101.2-4    [Amended] 

15.  Section  3101.2-4(b)  is  amended  by 
removing  from  where  it  appears  the 
phrase  "bring  the  lessee  within"  and 
replacing  it  with  the  phrase  "comply 
with". 

{3101.2-5   [Amended] 

16.  Section  3101.2-5  is  amended  by 
removing  from  where  it  appears  the 
phrase  "and  co-leassees"  and  replacing 
it  with  the  phrase  "and  co-parties",  and 
by  removing  from  the  last  sentence 
thereof  the  word  "lessee"  and  replacing 
it  with  the  word  "party". 

{3101.3-1    [Amended] 

17.  Section  3101.3-1  is  amended  by 
removing  from  where  it  appears  in  the 
second  sentence  the  word  "lessee"  and 
replacing  it  with  the  word  "operator". 

{3101.3-2    [Amended] 

18.  Section  3101.3-2  is  amended  by 
removing  from  where  it  appears  the 
word  "noncompetitive"  and  by 
removing  from  where  it  appears  the 
word  "without"  and  replacing  it  with  the 
word  "outside". 

{3102.1    [Amended] 

19.  Section  3102.1  is  amended  by 
removing  from  where  it  appears  at  the 
begiiming  of  the  section  the  word 
"Leases"  and  replacing  it  with  die 
phrase  "Leases  or  interests  therein". 

20.  Section  3102.2  is  revised  to  read: 

{3102.2    AHens. 

Leases  or  interests  therein  may  be 
acquired  and  held  by  aliens  only 
through  stock  ownership,  holdio^  or 
control  in  a  present  or  potential  lessee 
that  is  incorporated  imder  the  laws  of 
the  United  States  or  of  any  State  or 
territory  thereof,  and  only  if  the  laws, 
customs  or  regulations  of  their  country 
do  not  deny  similar  or  like  privileges  to 
citizens  or  coiporations  of  the  United 
States.  If  it  is  determined  that  a  country 
has  denied  similar  or  like  privileges  to 
citizens  or  corporations  of  the  United 
States,  it  would  be  placed  on  a  list 
available  from  any  Bureau  of  Land 
Management  State  ofGce. 

{3102.3   (Amended] 

'  .21.  Section  3102.3  is  amended  by 
adding  a  new  sentence  at  the  end 
thereof  to  read:  "Such  legal  guardians  or 
trustees  shatt  be  citizens  of  the  United 
States  or  otherwise  meet  the  provisions 
of  (3102.1  of  tids  tide." 
22.  Section  3102.4  is  revised  to  read: 


{3102.4    Stytature. 

(a)  The  original  of  an  offer  or  bid  shall 
be  signed  in  ink  and  dated  by  the 
present  or  potential  lessee  or  by  anyone 
authorized  to  sign  on  behalf  of  the 
present  or  potential  lessee. 

(b)  Three  copies  of  a  transfer  of  record 
tide  or  of  operating  rights  (sublease),  as 
required  by  section  30a  of  the  act,  shall 
be  originally  signed  and  dated  by  the 
transferor  or  anyone  authorized  to  sign 
on  behalf  of  the  transferor.  However,  a 
transferee,  or  anyone  authorized  to  sign 
on  his  or  her  behalf,  shall  be  required  to 
sign  and  date  only  1  original  request  for 
approval  of  a  transfer. 

(c)  Documents  signed  by  any  party 
ether  than  the  present  or  potential 
lessee  shall  be  rendered  in  a  manner  to 
reveal  the  name  of  the  present  or 
potential  lessee,  the  name  of  the 
signatory  and  their  relationship.  A 
signatory  who  is  a  member  of  the 
organization  that  constitutes  the  present 
or  potential  lessee  (e.g..  ofBcer  of  a 
corporation,  partner  of  a  partnership, 
etc.)  may  be  requested  by  the  authorized 
officer  to  clarify  his/her  relationship, 
when  the  relationsldp  is  not  shown  on 
the  documents  tiled. 

(d)  Submission  of  a  qualification 
number  does  not  meet  the  requirements 
of  paragraph  (c)  of  this  section. 

23.  Section  3102.5  is  revised  and 
fi{  3102.5-1.  3102.5-2  and  3102.5-3  are 
added  to  read* 

§31023    Compaence.  certlflcaUon  of 


{3102.5-1    Complance. 

In  order  to  own,  hold,  or  control  an 
actual  or  potential  interest  in  a  lease  or 
prospective  lease,  all  pcuHes,  including 
corporations,  and  all  members  of 
associations,  including  partnerships  of 
all  types,  shall  without  exception,  be 
qualified  and  in  compliance  with  the  act 
Compliance  means  that  the  lessee, 
potential  lessee  and  all  such  parties  (as 
defined  in  {  3000.0-6(k))  are: 

(a)  Citizens  of  die  United  States  (See 
{  3102.1)  or  alien  stockholders  in  a 
corporation  (Hganized  under  State  or 
Federal  law  (See  1 3102.2); 

(b)  In  compliance  with  the  Federal 
acreage  limitations  (See  {  3101.2); 

(c)  Not  minors  (See  {  3102.3); 

(d)  Not  participants  in  any  agreement, 
scheme,  plan  or  arrangement  prohibited 
in  relation  to  oil  and  gas  leasing:  and 

(e)  Except  for  an  assignment  or 
transfer  under  Part  3106  of  this  tide,  in 
compliance  with  section  2(a)(2)(A)  of  the 
act,  in  which  case  the  signature  on  an 
offer  or  lease  constitutes  evidence  of 
awnpliance.  A  leasis  issued  to  any  entity 
in  violation  of  this  para^apfa  (e)  shall  be 
subject  to  the  cancellation  provisions  of 


S  3108.3  of  diis  tide.  The  term  'entity'  is 
defined  at  {  3400J>-5(rr)  of  dus  tide. 

{  3102.5-2   CeiUtlcetlon  of  compNance. 

Any  party(s)  seeking  to  obtain  an 
interest  in  a  lease  shaU  certify  it  is  in 
compUance  with  the  act  as  set  forth  in 
S  3102.5-1  of  diis  title.  A  party(s)  diat  is 
a  corporation  or  pubUcly  traded 
association,  including  a  publicly  traded 
partnership,  shall  certify  that  constiti>ent 
members  of  the  corporation,  associaticm 
or  partnership  holding  or  controlling 
more  than  10  percent  of  the  instruments 
of  ownership  fo  the  corporation, 
association  or  partnership  are  in 
compliance  with  the  act.  Execution  and 
submission  of  an  offer,  competitive  bid 
form,  or  request  for  approval  of  a 
transfer  of  record  tide  or  of  operating 
rights  (sublease),  constitutes 
certification  of  compUance. 

{3102.5-3    EvMenee  Of  conviiance. 

The  authorized  officer  may  request  at 
any  time  further  evidence  of  compliance 
and  qualification  from  any  party  holding 
or  seeking  to  hold  an  interest  in  a  lease. 
Failure  to  comply  with  the  request  of  the 
authorized  officer  shall  result  in 
adjudication  of  the  action  based  on  the 
incomplete  submission. 

{3103.1-2    [Amended] 

24.  Section  3103.1-2  is  amended  by: 

A.  Amending  paragraph  (a)(1)  by 
removing  from  where  it  appears  the 
phrase  "applications  for  approval  of  an 
instrument  of  and  replacing  it  with  the 
phrase  "requests  for  approval  of  a":  and 

B.  Revising  paragraph  (a)(2)  to  read: 
(a)  •  •  • 

(2)  All  second-year  and  subsequent 
rentals,  except  for  leases  specified  in 
paragraph  (b)  of  this  section,  shall  be 
paid  to  the  Service  at  the  following 
address:  Minerals  Management  Service, 
Royalty  Management  Program/BRASS, 
Box  5640  TJL.  Denver.  Colorado  80217. 

25.  Section  3103.2-2  introductory  text 
is  revised  to  read: 

{3103.2-2    Annual  rental  payments. 

Rentals  shall  be  paid  on  or  before  die 
anniversary  date.  A  full  year's  rental 
shall  be  submitted  even  when  less  than 
a  full  year  remains  in  the  lease  term, 
except  as  provided  in  {  3103.4-2(d)  of 
this  tide.  Failure  to  make  timely 
payment  shall  cause  a  lease  to  terminate 
automatically  by  operation  of  law.  If  the 
designated  Siervice  office  is  not  open  on 
the  anniversary  date,  payment  received 
on  the  next  day  the  designated  Service 
office  is  open  to  the  public  shall  be 
deemed  to  be  timely  mada  Payments 
made  to  an  improper  BLM  or  Service 
office  shall  be  returned  and  shall  not  be 
forwarded  to  the  designated  Service 
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office.  Rental  shall  be  payable  at  the 
following  rates: 


S  3103.3-1    [AiMndMl] 
26.  Section  3103.^1  is  amended  by: 

A.  Amending  paragraph  (b)  by 
removing  from  where  it  appears  the 
citation  "30  CFR  Part  221.  Oil  and  Gas 
Operating  Regulations.'  "  and  replacing 
it  with  the  citation  "5  3182.7-4  of  this 
title." 

B.  Removing  paragraphs  (c)  and  (d)  in 
their  entirety, 

C.  Redesignating  paragraph  (e]  as 
paragraph  (c);  and 

D.  Adding  a  new  paragraph  (d]  to 
read: 

(d)  Leases  that  qualify  under  specific 
provisions  of  the  Act  of  August  8, 1946 
(30  U.S.C.  226c)  may  apply  for  a 
limitation  of  a  12  Vi  percent  royalty  rate. 


§3103.3-3    [Removed] 

27.  Section  3103.3-3  is  removed  in  its 
entirety.  ; 

S  3103.4-1    [AmandrnJ]  ' 

28.  Section  3103.4-1  is  amended  by: 

A.  Amending  paragraph  (b)(1)  by 
removing  bom  where  it  appears  the 
phrase  "in  triplicate"  and  by  removing 
from  where  it  appears  in  the  second 
sentence  thereof  the  phrase  "the  proper 
BLM  office  name,  the  name  of  the  record 
title  holder  and  operator  or  sub-lessee," 
and  replacing  it  with  the  phrase  "the 
names  of  the  record  title  holders, 
operating  rights  owners  (sublessees), 
and  operators  for  each  lease,";  and 

B.  Amending  paragraph  (c)  by 
removing  from  where  it  appears  in  the 
second  sentence  the  phrase  "royalties  or 
payments  out  of  production"  and 
replacing  it  with  the  phrase  "overriding 
royalties,  payments  out  of  production,  or 
similar  interests"  and  by  removing  from 
where  it  appears  the  first  time  in  the 
third  sentence  the  word  "royalties"  and 
replacing  it  with  the  phrase  "royalties  or 
similar  payments". 

29.  Section  3103.4-2  is  revised  to  read: 

§3103.4-2    Suspension  of  ofMratkMw  ind/ 
or  production. 

(a)  A  suspension  of  all  operations  and 
production  may  be  directed  or 
consented  to  by  the  authorized  officer 
only  in  the  interest  of  conservation  of 
natural  resources.  A  suspension  of 
operations  only  or  a  suspension  of 
production  only  may  be  directed  or 
consented  to  by  the  authorized  officer  in 
cases  where  the  lessee  is  prevented 
frt)m  operating  on  the  lease  or  producing 
from  the  lease,  despite  the  exercise  of 
due  care  and  diligence,  by  reason  of 
force  majeure,  that  is,  by  matters      | 
beyond  the  reasonable  control  of  the^ 


lessee.  Applications  for  any  suspension 
shall  be  filed  in  the  proper  BLM  office. 
Complete  information  showing  the 
necessity  of  such  relief  shall  be 
furnished. 

(b)  The  term  of  any  lease  shall  be 
extended  by  adding  thereto  the  period  of 
the  suspension,  and  no  lease  shall  be 
deemed  to  expire  during  any 
suspension. 

(c)  A  suspension  shall  take  effect  as  of 
the  time  specified  in  the  direction  or 
assent  of  the  authorized  officer,  in 
accordance  with  the  provisions  of 

S  3165.1  of  this  title. 

(d)  Rental  and  minimum  royalty 
payments  shall  be  suspended  during  any 
period  of  suspension  of  all  operations 
and  production  directed  or  assented  to 
by  the  authorized  officer  beginning  with 
the  first  day  of  the  lease  month  in  which 
the  suspension  of  all  operations  and 
production  becomes  effective,  or  if  the 
suspension  of  all  operations  and 
production  becomes  effective  on  any 
date  other  than  the  first  day  of  a  lease 
month,  beginning  with  the  first  day  of 
the  lease  month  foUov^'ng  such  effective 
date.  Rental  and  minii..wm  royalfy 
payments  shall  resume  on  the  first  day 
of  the  lease  month  in  which  the 
suspension  of  all  operations  and 
production  is  terminated.  Where  rentals 
are  creditable  against  royalties  and 
have  been  paid  in  advance,  proper 
credit  shall  be  allowed  on  the  next 
rental  or  royalty  due  under  the  terms  of 
the  lease.  Rental  and  minimum  royalty 
payments  shall  not  be  suspended  during 
any  period  of  suspension  of  operations 
only  or  suspension  of  production  only. 

(e)  Where  all  operations  and 
production  are  suspended  on  a  lease  on 
which  there  is  a  well  capable  of 
producing  in  paying  quantities  and  the 
authorized  officer  approves  resumption 
of  operations  and  production,  such 
resumption  shall  be  regarded  as 
terminating  the  suspension,  including 
the  suspension  of  rental  and  minimum 
royalty  payments,  as  provided  in 
paragraph  (d)  of  this  section. 

(f)  The  relief  authorized  under  this 
section  also  may  be  obtained  for  any 
Federal  lease  included  within  an 
approved  unit  or  cooperative  plan  of 
development  and  operation.  Unit  or 
cooperative  plan  obligations  shall  not  be 
suspended  by  relief  obtained  under  this 
section  but  shall  be  suspended  only  in 
accordance  with  the  terms  and 
conditions  of  the  specific  unit  or 
cooperative  plan. 

13104.1    [Amwided] 
30.  Section  3104.1(a)  is  revised  to  read: 

(a)  Prior  to  the  commencement  of 
surface  disturbing  activities  related  to 


drilling  operations,  the  lessee,  operating 
rights  owner  (sublessee),  or  operator 
shall  submit  a  surety  or  personal  bond, 
conditioned  upon  compliance  with  all  of 
the  terms  and  conditions  of  thfe  entire 
leasehold(s)  covered  by  the  bond,  as 
described  in  this  subpart 

S3104J    [AmwMtod] 

31.  Section  3104.3(b)  is  amended  by    . 
removing  from  the  end  thereof  the 
phrase  "or  operations  nationwide."  and 
replacing  it  with  the  phrase  "and 
operations  nationwide." 

32.  Section  3104.6  is  revised  to  read: 

93104.6    Where fllwl and numlMr of 


All  bonds  shall  be  filed  in  the  proper 
BLM  office  on  a  current  form  approved 
by  the  Director.  A  single  copy  executed 
by  the  principal  or,  in  the  case  of  surety 
bonds,  by  both  the  principal  and  an 
acceptable  surety  is  sufficient.  A  bond 
filed  on  a  form  not  currenUy  in  use  shall 
be  acceptable,  unless  such  form  has 
been  declared  obsolete  by  the  Director 
prior  to  the  filing  of  such  bond.  For 
purposes  of  §§  3104.2  and  3104.3(a)  of 
this  title,  bonds  or  bond  riders  shall  be 
filed  in  the  Bureau  State  office  having 
jurisdiction  of  the  lease  or  operations 
covered  by  the  bond  or  rider. 
Nationwide  bonds  may  be  filed  in  any 
Bureau  State  office  (See  S  1821.2-1). 

93104.7    [AmMKtod] 

33.  Section  3104.7  is  amended  by 
revising  paragraph  (b)  to  read: 

(b)  After  default,  where  the  obligation 
in  default  equals  or  is  less  than  the  face 
amount  of  the  bond(8),  the  principal 
shall  either  post  a  new  bond  or  restore 
the  existing  bond(s)  to  the  amount 
previously  held  or  a  larger  amount  as 
determined  by  the  authorized  officer.  In 
lieu  thereof,  the  principal  may  file 
separate  or  substitute  bonds  for  each 
lease  covered  by  the  deficient  bond(s). 
Where  the  obligation  incurred  exceeds 
the  face  amount  of  the  bond(s),  the 
principal  shall  make  full  payment  to  the 
United  States  for  all  obligations  incurred 
that  are  in  excess  of  the  face  amount  of 
the  bond(s)  and  shall  post  a  new  bond  in 
the  amount  previously  held  or  such 
larger  amount  as  determined  by  the 
authorized  officer.  The  restoration  of  a 
bond  or  posting  of  a  new  bond  shall  be 
made  within  6  months  or  less  after 
receipt  of  notice  from  the  authorized 
officer.  Failure  to  comply  with  these 
requirements  may  subject  all  leases 
covered  by  such  bond(s)  to  cancellation 
under  the  provisions  of  9  310B.3  of  this 
tide. 
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93t04J   [AmMdMll 

34.  Section  3104.8  is  amended  by 
removing  from  where  it  appears  the 
phrase  "alternative  bond"  and  replacing 
it  with  the  phrase  "replacement  Irand". 

35.  Section  3105.2-3  is  revised  to  read: 

§3105.2-3    Requirmmnts. 

(a)  The  communitization  or  drilling 
agreement  shall  describe  the  separate 
tracts  comprising  the  drilling  or  spacing 
unit,  shall  show  the  apportionment  of 
the  production  or  royalties  to  the  several 
parties  and  the  name  of  the  operator, 
and  shall  contain  adequate  provisions 
for  the  protection  of  the  interests  of  the 
United  States.  The  agreement  shall  be 
signed  by  or  on  behalf  of  all  necessary 
parties  and  shall  be  filed  prior  to  the 
expiration  of  the  Federal  lease(8) 
involved  in  order  to  confer  the  benefits 
of  the  agreement  upon  such  lease(s). 

(b)  The  agreement  shall  be  effective 
as  to  the  Federal  lease(s)  involved  only 
if  approved  by  the  authorized  officer. 
Approved  communitization  agreements 
are  considered  effective  from  the  date  of 
the  agreement  or  frvm  the  date  of  the 
onset  of  production  hova  the 
communitized  formation,  whichever  is 
earlier,  except  when  the  spacing  unit  is 
subject  to  a  State  pooling  order  after  the 
date  of  first  sale,  then  the  effective  date 
of  the  agreement  may  be  the  effective 
date  of  the  order. 

(c)  The  pubhc  interest  requirement  for 
an  approved  communitization 
agreement  shall  be  satisfied  only  if  the 
well  dedicated  thereto  has  been 
completed  for  production  in  the 
communitized  formation  at  the  time  the 
agreement  is  approved  or,  if  not,  that  the 
operator  thereafter  commences  and/or 
diligentiy  continues  drilling  operations 
to  a  depth  sufficient  to  test  the 
communitized  fom^ation  or  establish  to 
the  satisfaction  of  the  authorized  officer 
thai  further  drilling  of  the  well  would  be 
unwarranted  or  impracticable!  U  an 
application  is  received  for  voluntary 
termination  of  a  communitization 
agreement  during  its  fixed  term  or  such 
an  agreement  automatically  expires  at 
the  end  of  its  fixed  term  without  the 
public  interest  requirement  having  been 
satisfied,  the  approval  of  that  agreement 
by  the  authorized  officer  shall  be  invalid 
and  no  Federal  lease  shall  be  eligible  for 
extension  under  §  3107.4  of  this  titie. 

36.  A  new  §  31053  is  added  to  read: 


93tOS.6    CofMoHdatlon  of  I 

Consolidation  of  leases  may  be 
approved  by  the  authorized  officer  if  it 
is  determined  that  there  is  sufficient 
justification  and  it  is  in  the  public 
interest.  Each  application  for 
consolidation  of  leases  shall  be 
considered  on  its  own  merits.  Leases  to 


different  lessees  for  different  terms, 
rental  and  royalty  rates,  and  those 
containing  provisions  required  by  law 
that  cannot  be  reconciled,  shall  not  be 
consolidated.  The  effective  date  of  a 
consolidated  lease  shall  be  that  of  the 
oldest  lease  involved  in  the 
consolidation. 
37.  Subpart  3106  is  revised  to  read: 

Sut>part  3106— Transfers  by  Assignment, 
SuMsass  or  Othsrwiss 

3106.1  Transfers,  general. 

3106.2  Qualifications  of  transferees. 
3106J    Filing  fees. 

3106.4  Forms. 

3106.4-1    Transfers  of  record  title  and  of 

operating  nghts  (subleases). 
3106.4-2    Transfers  of  other  interests, 

including  royalty  interests  and 

production  payments. 
3106.4-3    Mass  transfers. 

3106.5  Description  of  lands. 

3106.6  Bonds. 

3106.6-1    Lease  bond.  * 

3106.6-2    Statewide/nationwide  bond. 

3106.7  Approval  of  transfer. 
3106.7-1    Failure  to  qualify. 
3106.7-2    Continuing  responsibility. 
3106.7-3    Lease  account  status. 
3106.7-4    Effective  date  of  transfer. 
3106.7-5    Effect  of  transfer. 

3106.8  Other  types  of  transfers. 
31068-1    Heirs  and  devisees. 
3106.6-2    Change  of  name. 
3106.6-3    Corporate  merger. 

Subpart  3106— Trartsfers  by 
Assignment,  Sublease  or 
Otherwiee 

9  3106.1    Trsnsfsrs,  gsnsraL 

(a)  Leases  may  be  transferred  by 
assignment  or  sublease  as  to  all  or  part 
of  the  acreage  in  the  lease  or  as  to  either 
a  divided  or  imdivided  interest  therein. 
An  assignment  of  a  separate  zone  or 
deposit  or  of  part  of  a  legal  subdivision 
shall  be  disapproved  unless  the 
necessity  of  the  assignment  is 
established  and  it  is  determined  that 
such  assignment  is  in  the  best  interest  of 
the  United  States.  The  rights  of  the 
transferee  to  a  lease  or  an  interest 
therein  shall  not  be  recognized  by  the 
Department  until  the  transfer  has  been 
approved  by  the  authorized  officer.  A 
transfer  may  be  withdrawn  in  writing, 
signed  by  the  transferor  and  the 
transferee,  if  the  transfer  has  not  been 
approved  by  the  authorized  officer.  A 
request  for  approval  of  a  transfer  of  a 
lease  or  interest  in  a  lease  shall  be  filed 
within  90  days  from  the  date  of  its 
execution,  llie  OO-day  filing  period  shall 
begin  on  the  date  the  fransferor  signs 
and  dates  the  transfer.  If  the  fransfer  is 
filed  after  the  90th  day,  the  authorized 
officer  may  require  verification  that  the 
transfer  is  still  in  force.  A  fransfer  of 
production  payments  or  overriding 
royalty  or  other  similar  payments, 


arrangements  or  interests  shall  be  filed 
in  the  proper  BLM  office  but  shall  not 
require  approval. 

(b)  No  fransfer  of  an  offer  to  lease  or 
interest  in  a  lease  shall  be  approved 
prior  to  the  issuance  of  the  lease. 

93106.2  Qualifications  of  transferMS. 

Transferees  shall  comply  with  the 
provisions  of  Subpart  3102  of  this  title 
and  post  any  bond  that  may  be  required. 

93106.3  FWngfsss. 

Each  transfer  of  record  tide  or  of 
operating  rights  (sublease)  or  each 
fransfer  of  royalty  interest,  payment  out 
of  production  or  similar  interest  for  each 
lease,  when  filed,  shall  be  accompanied 
by  a  nonrefundable  filing  fee  of  $25.  A 
transfer  not  accompanied  by  the 
required  filing  fee  shall  not  be  accepted 
and  shall  be  returned. 

93106.4  Forms. 

93106.4-1    Transfers  of  record  title  and  of 
opsrating  rigtits  (suMsssss). 

Each  fransfer  of  record  title  or  of  an 
operating  right  (sublease)  shall  be  filed 
with  the  proper  BLM  office  on  a  current 
form  approved  by  the  Director  or  exact 
reproductions  of  the  front  and  back  of 
such  form.  A  transfer  filed  on  a  form  not 
currently  in  use  shall  be  acceptable, 
unless  such  form  has  been  declared 
obsolete  by  the  Director  prior  to  the 
filing  of  the  fransfer.  A  separate  form  for 
each  transfer,  in  triplicate,  originally 
executed  shall  be  tiled  for  each  lease 
out  of  which  a  transfer  is  made.  Only  1 
originally  executed  copy  of  a 
transferee's  request  for  approval  for 
each  fransfer  shall  be  required, 
including  in  those  instances  where 
several  transfers  to  a  transferee  have 
been  submitted  at  the  same  time  (See 
also  9  3106.4-3).  Copies  of  documents 
other  than  the  current  form  approved  by 
the  Director  shall  not  be  submitted. 
However,  reference(s)  to  other 
documents  containing  information 
affecting  the  terms  of  the  transfer  may 
be  made  on  the  submitted  form. 

93106.4-2    Trsnsfsrs  of  otfisr  interests, 
inciuding  royalty  interests  and  production 
psymsnts. 

(a)  Each  transfer  of  overriding  royalty 
interest,  payment  out  of  production  or 
similar  interests  created  or  reserved  in  a 
lease  in  conjunction  with  a  transfer  of 
record  tiUe  or  of  operating  rights 
(sublease)  shall  be  described  for  each 
lease  on  the  current  form  when  filed. 

(b)  Each  transfer  of  overriding  royalty 
interest,  payment  out  of  production  or 
similar  interests  created  or  reserved  in  a 
lease  independentiy  of  a  transfer  of 
record  titie  or  of  operating  rights 
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(sublease),  if  not  filed  on  the  cuntnt 
fom.  shaU  be  described  and  shall 
include  the  transferee's  executed 
statement  c»  to  his/her  qualifications 
under  Subpart  3102  of  this  title.  A  single 
executed  copy  of  each  such  trao^r  of 
other  interests  for  each  lease  shall  be 
filed  with  the  proper  BLM  office. 

S310S.4-9    MaMtnMSfart. 

(a)  A  mass  transfer  may  be  utilized  in 
lieu  of  the  provisions  of  §§  3106.4-1  and 
3106.4-2  of  this  title  when  a  transferor 
transfers  interests  of  any  type  in  a  large 
number  of  Federal  leases  to  the  same 
transferee. 

(b)  Three  originaUy  executed  copies  of 
the  mass  transfer  shall  be  filed  witfi 
each  proper  BLM  office  administering 
any  lease  affected  by  the  mass  transfer. 
The  transfer  shall  be  oa  a  current  form 
approved  by  the  Director  at  an  exact 
reproduction  of  both  sides  thereot  with 
an  exhibit  attached  to  each  copy  listing 
the  following  for  each  lease: 

(1)  The  serial  number. 

(2)  The  type  and  percent  of  interest 
being  conveyed;  and 

(3)  A  destrqttion  of  ^  lands  affected 
by  the  transfer  in  accordance  witti 
§3106.5  of  this  Htle. 

(c)  One  reproduced  copy  ol  the  form 
reqrared  by  paragrai^  (b)  of  this  section 
shall  be  ffled  with  the  proper  BLM  office 
for  each  lease  involved  in  the  mass 
transfo-.  A  copy  of  the  exhibit  for  each 
lease  nay  be  limited  to  line  items 
pertakang  to  individaal  leases  as  long  as 
that  Hne  item  includes  die  information 
reqaired  by  paragraph  (b)  of  tUs 
section. 

(d)  A  nonrefundable  filing  fee  of  825 
for  eadi  such  interest  traaafetred  for 
each  lease,  in  accordance  with  the 
provisions  of  i  310&3  at  this  titte.  shall 
accompany  a  aiass  transfer. 


13106.5    Dsscriptionoil 

Each  transfer  of  record  title  shall 
describe  the  lands  involved  in  the  same 
manner  as  the  lands  are  described  in  the 
lease  or  in  the  manner  required  by 
{  31112  of  this  title,  except  no  land 
description  is  required  when  100  percent 
of  the  entire  area  encompassed  within  a 
lease  is  conveyed. 

§3106.6    Bonds. 


§3166.6-1    LsaaaiKMid. 

Where  a  lease  bond  is  maintained  by 
Ae  lessee  or  operating  rights  owner 
(sublessee)  in  connection  with  a 
particular  lease,  the  transferee  of  record 
title  ratetest  or  operating  rights  in  such 
lease  riaaU  furnish,  if  bend  coverage 
contiime*  to  be  reqaiied.  either  a  proper 
bond  or  consent  of  the  surety  under  the 
existing  bond  to  become  co-principal  on 
such  bond  if  the  transferor's  bond  does 


not  expressly  oooiBin  such  i 
Where  bond  coverage  is  prcMrided  by  an 
operator,  tin  new  operator  AaH  furnish 
an  appropriate  replacement  b<md  or 
provide  evidence  of  consent  of  the 
surety  under  the  existing  bond  to 
become  co-principal  on  such  bond. 

§3106.6-2    StatawMs/pationwlds  bend. 

If  the  transferee  is  maintaining  a 
statewide  or  nationwide  bond,  a  lease 
bond  shall  not  be  required,  but  the 
amount  of  the  bond  may  be  increased  to 
an  amount  determined  by  the  authorized 
officer  in  accordance  with  the 
provisions  of  §  3104.5  of  this  title. 

§3106.7    Approval  Of  trsosfsr. 

§3106.7-1    FaNuratoquairy. 

No  transfer  of  record  title  or  of 
operating  rights  (sublease]  shall  be  . 
approved  if  the  transferee  or  any  other 
parties  in  interest  are  not  qualified  to 
hold  the  transferred  interest(s),  or  if  the 
bond,  riiould  one  be  required,  is 
insufficient.  Transfers  are  approved  for 
administrative  purposes  only.  Approval 
does  not  warrant  or  certify  that  either 
party  to  a  transfer  holds  legal  or 
equitable  title  to  a  lease. 

§3106.7-2    Conflnuine  rasponsWnty. 
The  transferor  and  its  surety  shall 
continue  to  be  reqnnsttile  fat  ttie 
performance  of  all  obligations  under  the 
lease  until  a  transfer  of  record  title  or  of 
operating  rights  (sublease)  is  approved 
by  the  authorized  officer.  If  a  transfer  of 
record  title  is  not  ai^roved.  the 
obligation  of  the  transferor  and  its 
surety  to  &e  United  States  shall 
continue  as  thmigh  no  such  truiafer  had 
been  filed  for  approvaL  After  anwoval 
of  the  transfer  of  record  title,  the 
transferee  and  its  surety  shall  be 
responsible  for  &e  perfbtmanoe  of  all 
lease  obligations.  notwUhstandi^  any 
terms  in  the  transfer  to  the  contrary. 
When  a  traosfar  of  operating  ri^ts 
(sublease)  is  approved,  the  sublessee  is 
responsible  for  all  obligations  under  the 
lease  rights  transferred  to  the  sableasee. 


this  subpart  and  an  appropriate  bond,  if 
one  is  required. 


§3166^7-9 

A  transfer  of  record  title  or  of 
operating  ri^ts  (sublease)  in  a 
producing  lease  shall  not  be  approved 
unless  the  lease  account  is  in  good 
standing. 


§3106.7-4    EMscllM«alSOf1 

The  signature  <rf  the  authorized  officer 
on  the  official  form  shall  constitute 
approval  of  the  transfer  of  record  title  or 
of  operating  ri^its  (sublease)  which 
shall  take  effect  as  of  the  first  day  of  the 
lease  month  following  the  date  of  filing 
in  the  proper  BLM  office  of  all 
documents  raid  statements  required  by 


13106.7-C   Elfactaf 

A  transfer  of  recdfd  (ftfe  to  100 
percent  of  a  portion  oTthe  lease 
segregates  the  transferred  portion  and 
the  retained  portion  into  separate 
leases.  Each  resulting  lease  retains  the 
anniversary  date  and  the  terms  and 
CBBditians  of  die  originat  lease.  A 
transfo'  of  an  undivided  record  title 
Interest  or  a  transfer  of  operating  rights 
(sublease)  shall  not  segregate  the 
transferred  sad  retained  portions  into 
separate  leases. 

§3106.6   (Mwrtypaaef 

§3106J-1    Hsiraand 

(a)  If  an  offeror,  ^iplicattt.  lessee  or 
trankeree  dies,  his/her  ri^ts  shall  be 
transferred  to  the  heirs,  devisees, 
executor  or  administrator  of  the  estate, 
as  appro(niate.  upon  the  filing  of  a 
statoneiit  that  all  parties  are  qualified 
to  hold  a  lease  in  accordance  with 
subpart  3102  of  this  title.  No  filing  fee  is 
required.  A  bond  rider  or  replacement 
bond  may  be  required  for  any  boDd(s) 
pievioasiy  fio^riied  by  the  decedent 

(b)  Any  ownership  or  interest 
otherwise  forbidden  by  the  regulations 
in  this  group  which  may  be  acquired  by 
descent  will,  judgement  or  decree  may 
be  held  for  a  period  not  to  exceed  2 
years  after  its  acqmsition.  Any  sudi 
forbidden  ownership  or  interest  held  for 
a  period  of  more  than  2  years  after 
acquisition  shaO  be  subject  to 
cancefiation. 

A  change  of  name  of  a  lessee  shall  be 
reported  to  the  proper  KiM  office.  No 
fimig  rse  is  required.  The  notice  of  name 
dtange  shall  be  submitted  in  witthig  and 
be  accompanied  by  a  fist  of  the  serial 
numbers  of  the  leases  affected  by  die 
name  change.  If  a  bond(s)  has  been 
furnished,  diange  of  name  may  be  made 
by  surety  consent  or  a  rider  to  the 
original  bond  or  by  a  replacement  bond. 

§91664-3   Cmparalenarffsr. 

Where  a  corporate  meiger  affects 
leases  situated  in  a  State  where  the 
transfer  of  property  of  the  dissolving 
corporation  to  the  surviving  corporation 
is  accomplished  by  operation  of  law,  no 
transfer  of  any  affected  lease  interest  is 
required.  A  notification  of  the  meiger 
shall  be  fiimiriied  with  a  list,  by  serial 
number,  of  all  lease  interests  affiected. 
No  filing  fee  is  required.  A  bond  rider  or 
replacement  bond  eoncfitioned  to  cover 
the  obligations  of  all  affected 
corporations  may  be  required  by  die 
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authorized  officer  as  a  prerequisite  to 
recognition  of  the  merger. 

§3107.1    [ 


1 

3B.  Section  3107.1  is  amended  by 
removing  from  where  it  appears  in  the 
first  sentence  thereof  the  phrase  "of  this 
title  or  30  CFR  226.12,"  and  replacing  it 
with  the  phrase  "and  §  3186.1  of  this 
title,"  and  by  removing  the  last  sentence 
thereof  and  replacing  it  with  the 
sentences:  "Actual  drilling  operations 
shall  be  conducted  in  a  manner  that 
anyone  seriously  looking  for  oil  or  gas 
could  be  expected  to  meike  in  that 
particular  area,  given  the  existing 
knowledge  of  geologic  and  other 
pertinent  facts.  In  drilling  a  new  well  on 
a  lease  or  for  the  benefit  of  a  lease 
under  the  terms  of  an  approved 
agreement  or  plan,  it  shall  be  taken  to  a 
depth  sufficient  to  penetrate  at  lease  1 
formation  recognized  in  the  area  as 
potentially  productive  of  oil  or  gas,  or 
where  an  existing  well  is  reentered,  it 
shall  be  taken  to  a  depth  sufficient  to 
penetrate  at  least  1  new  and  deeper 
formation  recognized  in  the  area  as 
potentially  productive  of  oil  or  gas.  The 
authorized  officer  may  determine  that 
further  drilling  is  unwarranted  or 
impracticable." 

§3107.^-2    [Amandsd] 

39.  Section  3107.2-2  is  amended  by 
adding  immediately  after  the  phrase 
"because  of  production"  where  it 
appears  the  phrase  "in  paying 
quantities". 

§3l07>-3   [Amended] 

40.  Section  3107.2-3  is  amended  by 
revising  the  tide  to  read:  "§  3107.2-3 
Leases  capable  of  production." 

§3107>-2    (Amendwll 

41.  Section  3107.3-2  is  amended  by 
removing  the  last  sentence  in  its  entirety 
and  replacing  it  with  3  new  sentences  to 
read  as  follows: 

*  *  *  The  segregated  lease  covering 
the  nonunitized  portion  of  the  lands 
shall  continue  in  force  and  effect  for  the 
term  of  the  lease  or  for  2  years  bom  the 
date  of  segregation,  whichever  is  longer. 
However,  for  any  lease  segregated  fi^m 
a  unit,  if  the  public  interest  requirement 
for  the  unit  is  not  satisfied,  such 
segregation  shall  be  declared  invalid  by 
the  authorized  officer.  Further,  the 
segregation  shall  be  conditioned  to  state 
that  no  operations  shall  be  approved  on 
the  segregated  portion  of  the  lease  past 
the  expiration  date  of  the  original  lease 
until  the  public  interest  requirement  of 
the  unit  has  been  satisfied. 


§3107.4    [Amoftdsd] 

42.  Section  3107.4  is  amended  by 
adding  at  the  end  thereof  the  sentence: 

*  *  *  No  lease  shall  be  extended  if  the 
public  interest  requirement  for  an 
approved  cooperative  or  unit  plan  or  a 
communitization  agreement  has  not 
been  satisifed  as  determined  by  the 
authorized  officer. 

§3107.6    [Amwidad] 

43.  Section  3107.6  is  amended  by 
removing  from  where  it  appears  in  the 
introductory  paragraph  the  citation 
"§  3108.2-1"  and  replacing  it  with  the 
citation  "§  3108.2". 

§3107.6-3    [Amandsd] 

44.  Section  3107.8-3(b)  is  amended  by 
removing  from  where  it  appears  the 
phrase  "out  of  production  in  excess  of  5 
percent"  and  replacing  it  with  the 
phrase  "out  of  production  or  similar 
interests  in  excess  of  5  percent"  and  by 
removing  bom  where  it  appears  the 
phrase  "out  of  production  are  reduced  to 
not  more  than  5  percent"  and  replacing 
it  with  the  phrase  "out  of  production  or 
similar  interests  are  reduced  to  not  more 
than  5  percent". 

§3106.1    [Amandsd] 

45.  Section  3108.1  is  amended  by 
adding  in  the  first  sentence  immediately 
after  the  phrase  "record  title  holder"  the 
phrase  ".  or  the  holder's  duly  authorized 
agent.". 

§3106.2-1    [Amsndad] 

46.  Section  3108.2-1  is  amended  by: 

A.  Revising  paragraph  (a)  to  read: 
(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  any  lease  on  which 
there  is  no  well  capable  of  producing  oil 
or  gas  in  paying  quantities  shall 
automatically  terminate  by  operation  of 
law  (30  U.S.C.  188)  if  the  lessee  fails  to 
pay  the  rental  at  the  designated  Service 
office  on  or  before  the  anniversary  date 
of  such  lease.  However,  if  the 
designated  Service  office  is  closed  on 
the  anniversary  date,  a  rental  payment 
received  on  the  next  day  the  Service 
office  is  open  to  the  public  shall  be 
considered  as  timely  made. 

and 

B.  Amending  paragraph  (b)  by 
removing  from  where  it  appears  in  the 
first  sentence  the  phrase  "stated  in  a 
bill."  and  replacing  it  with  the  phrase 
"stated  in  a  bill  rendered  by  the 
designated  Service  office,",  by  revising 
the  third  sentence  thereof  to  read  "The 
designated  Service  office  shall  send  a 
Notice  of  Deficiency  to  the  lessee."  and 
by  removing  bom  where  it  appears  at 
the  end  of  the  fourth  sentence  the  phrase 
"the  proper  BLM  office  or  the  Service,  as 


appropriate."  and  replacing  it  with  the 
phrase  "the  designated  Service  office." 

§3108.2-2    [Amandsd] 

47.  Section  3108.2-2(a)  is  amended  by: 

A.  Amending  paragraph  (a)(2)  by 
removing  from  the  end  thereof  the 
phrase  "lessee;  and"  and  replacing  it 
with  the  phrase  "lessee  (reasonable 
diligence  shall  include  a  rental  payment 
which  is  postmarked  by  the  U.S.  Postal 
Service,  common  carrier,  or  their 
equivalent  (not  including  private  postal 
meters)  on  or  before  the  lease 
anniversary  date  or,  if  the  designated 
Service  office  is  closed  on  the 
anniversary  date,  postmarked  on  the 
next  day  the  Service  office  is  open  to  the 
public):  and"  and 

B.  Amending  paragraph  (a)(3)  by 
adding  at  the  end  thereof  the  sentence 
"If  a  terminated  lease  becomes 
productive  prior  to  the  time  the  lease  is 
reinstated,  all  required  royalty  that  has 
accrued  shall  be  paid  to  the  Service. 

§3106.2-4    [Amandsd] 

48.  Section  3106.2-4(a)  is  amended  by 
removing  from  where  it  appears  in  the 
first  sentence  thereof  the  word  "vaUdy" 
and  replacing  it  with  the  word  "vaUdly". 

§3106.4   [Amsndad] 

49.  Section  3108.4  is  amended  by 
removing  the  last  sentence  thereof  in  its 
entirety. 

50.  A  new  §  3108.5  is  added  to  read: 


§3106.5    Walvarofsuspansionof 


If,  during  any  proceeding  with  respect 
to  a  violation  of  any  provisions  of  the 
regulations  in  Groups  3000  and  3100  of 
this  tide  or  the  act,  a  party  thereto  files 
a  waiver  of  his/her  rights  under  the 
lease  to  drill  or  to  assign  his/her  lease 
interests,  or  if  such  rights  are  suspended 
by  order  of  the  Secretary  pending  a 
decision,  payments  of  rentals  and  the 
running  of  time  against  the  term  of  the 
lease  involved  shall  be  suspended  as  of 
the  first  day  of  the  month  following  the 
filing  of  the  waiver  or  the  Secretary's 
suspension  until  the  first  day  of  the 
month  following  the  final  decision  in  the 
proceeding  or  the  revocation  of  the 
waiver  or  suspension. 

51.  Section  3109.1-2  is  revised  to  read: 


§  3109.1-2 

No  approved  form  is  required  for  an 
application  to  lease  lands  in  a  right-of- 
way.  Applications  shall  be  filed  in  the 
proper  BLM  office.  Such  applications 
shall  be  filed  by  the  owner  of  the  right- 
of-way  or  by  his/her  transferee  and  be 
accompanied  by  a  nonrefundable  filing 
fee  of  $75,  and  if  filed  by  a  transferee,  by 
a  duly  executed  transfer  of  the  right  to 
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lease.  The  application  shall  detail  the 
facts  as  to  the  ownership  of  the  r^t-of- 
way,  and  of  the  transfer  if  the 
application  is  filed  by  a  transferee;  the 
development  of  oil  or  gas  in  adjacent  or 
nearby  lands,  the  location  and  d^th  of 
the  wells,  the  production  and  the 
probability  of  drainage  of  the  deposits  in 
the  right-of-way.  A  description  by  metes 
and  bounds  of  the  right-of-way  is  not 
required  by  each  legal  subdivision 
through  which  a  portion  of  the  right-of- 
way  desired  to  be  leased  extends  shall 
be  described.  i 


S  3109.2    [MiwidBdl 

52.  Section  3109.2  is  amended  by: 

A.  Amending  paragraph  (c)(1)  Ity 
removing  from  where  it  appears  the 
phrase  "map,  8360-8001 3A,  revised 
December  1979.",  and  replacing  it  with 
the  phrase  "map,  8380-8001%,  revised 
February  1986.";  and 

B.  Amending  paragraph  (d)tl)ni}  by 
removing  frtxn  where  it  appewB  the 
phrase  "and  all  lands  within  any 
developed  and/or  concentrated  public 
use  area  or  other  area  of  outstanding 
recreational  significance  as  designated 
by  the  Superintendent  on  the  map 
(NRA-LM.  2291A.  dated  July  19867'  and 
replacing  it  with  the  phrase  "and  all 
lands  outside  of  resource  utilization 
zones  as  designated  by  the 
Superintendent  on  the  map  [602-2291B, 
dated  October  1987r. 

PART  3130-(  AMENDED)  ' 

53.  The  avAority  citation  for  Part  3130 
is  revised  to  read: 

Anftority.  Tke  Department  of  fte  biterior 
Apiwepriations  Act  Fiscal  Year  1981  fflZ 
U.&C  eSM  cf  M9.).  43  U.&C  1701  et  aeq. 


§3iaM-S    [AnMiirtKQ  J 

54.  Section  3130.0-5  is  anwndeaby: 
A.  Renoving  para^aph  (e)  in  its 

entirety;  and 
&  Rcdealpiating  para^aphs  (f)  and 

(g)  as  paragraphs  (e)  and  (f). 

respectively. 


931303    [Amandad] 

55.  Section  3130  J  ia  amended  by 
renMving  from  wlKre  it  appears  the 
phraae  "Director.  U.S.  Gec^sgical 
Survey."  and  replacing  it  with  the 
phrase  "autfaorized  officer". 

131305   [Amandad}  ' 

96.  Section  3130.5  ia  araended  by 
reauviag  fron  where  it  apfiears  the 
citation  "§  3102.1-2"  and  -trbfiiw  it 
with  the  citation  "5  310a«''7         j 

13131.2  [Amandatfl 
57.  Section  3131.2  is  amended  by: 
A.  Amending  paragraph  (a)  by 

removing  from  where  it  appears  die 


phrase  "Management  with  a  copy  to  the 
Regional  Conservation  Manager,  U& 
Geological  Survey."  and  replacing  it 
with  the  word  "Management.";  and 

B.  Amending  paragraph  (b)  by 
removing  from  where  it  appears  the 
phrase  "shall,  in  consuttation  with  itie 
Regional  Conservation  Mantign-,"  and 
replacing  it  with  the  word  "shair. 

§3132.3    [Amended] 

58.  Section  3132.3  is  amended  by: 

A.  Amending  paragraph  (a)  by 
removing  from  where  it  appears  the 
phrase  "filing  charges  and  fees"  and 
replacing  it  with  the  phrase  "and  filing 
fees",  and  by  removing  from  where  it 
appears  the  phrase  "Bureau  of  Land 
Management"  and  replacing  it  with  the 
phrase  "Depwtment  of  the  Interior. 
Bureau  of  Land  Management";  and 

B.  Removing  from  i^ere  it  appears  in 
paragraph  (b)  the  phrase  "US. 
Geological  Sarvey"  and  replacing  it  widi 
the  phraae  "Department  of  the  Interior. 
Minerals  Managenaent  Service". 

53133.1  [AmendadI 

59.  Section  3133.1(c)  is  amended  by 
removing  the  phrase  "in  any  year"  and 
relacing  it  with  the  phrase  "in  any  year 
prior  to  discovery  of  oil  or  gas  on  the 
lease". 

93133.2  [Amandadl 

ea  Section  3133.2  is  amended  by 
removing  from  where  it  appears  near  the 
end  of  the  section  the  misspelled  word 
"royality"  and  replacing  it  with  the 
correct  word  "royalty." 

93133.2-1    [Amandadl 

61.  Section  3133.2-1  ia  amended  by 
removing  from  where  it  appears  near  the 
beginning  of  the  section  the  miaapeUed 
word  "leaaee"  and  replacing  it  with  the 
correct  word  "leaaee." 

93134.1    [Amandadl 

62.  Section  3134.1  is  amended  by: 

A.  Amending  paragraph  (a)  by 
removing  from  where  it  appears  the 
phrase  "corporate  surety  bond"  and 
replacing  it  with  the  phrase  "surety  or 
personal  bond  in  adbordance  with  the 
provisions  of  \  3104.1  of  this  title",  and 
by  removing  the  period  at  the  end  of  the 
paragraph  and  adding  the  phrase  ",  or 
maintains  or  farrashes  a  nationwide 
bond  as  set  fbrft  in  |  3104.3(b)  of  this 
title  and  famishea  a  rider  thereto 
suffident  to  bring  total  coverage  to 
$300,000  to  cover  all  (^  and  gas  leases 
held  within  NPR-A."; 

B.  Revising  paragraph  (b)  to  read: 

(b)  A  bond  in  the  sym  of  SlOOjOOO  or 
$300,000.  or  a  astioawide  bond  as 
provided  in  \  3104.3(b)  of  this  title  with 
a  rider  thereto  sufficient  to  bring  total 


coverage  to  $300,000  to  co>ver  all  oil  and 
gas  leases  within  NPR-A,  may  be 
provided  by  an  operating  rights  owner 
(sublessee)  or  operator  in  lieu  of  a  bond 
furnished  by  the  lessee,  and  shall 
assume  the  responsibilities  and 
obligations  of  the  lessee  for  the  entire 
leasehold  in  the  same  manner  and  to  the 
extent  as  tfaoogh  he/ahe  were  the  lessee. 

C.  Amending  paragraph  (c)  by 
removing  the  phrase  "$1(X).000  lease 
bond  or  a  $300,000  NPR-A-wide"; 

D.  Revisingparagraph  (d)  to  read: 

(d)  A  new  bond  in  the  amount 
previooaly  held  or  a  larger  amoont  as 
determmed  by  the  aatiiarized  officer 
shall  be  posted  within  6  months  or  such 
shorter  period  as  the  aotfaorized  officer 
may  direct  after  a  default  In  lieu 
therein,  separate  or  subatitBte  bonds  for 
each  leaae  covered  by  the  prior  bond 
may  be  filed-TVe  authorized  officer  may 
cancel  a  lea8e(s)  covered  by  a  deficient 
boadfa),  in  accordance  with  \  3136.3  of 
this  title.  Where  a  bond  is  famished  by 
an  operator,  salt  may  be  brought  thereon 
without  joining  the  lessee  when  such 
leasee  ia  not  a  party  to  the  bond. 

and 

R  Revising  paragraph  (e)  to  read: 

(e)  Except  as  provided  in  this  subpart 
the  booda  re4)uired  for  VS^-h  leases  are 
in  addition  to  any  other  bonds  the 
successful  bidder  may  have  filed  or  be 
required  to  file  under  SS  3104.2. 3104.3(a] 
and  3154.1  and  subparts  3206  and  320B 
of  this  title. 

93134.1-1    [Amandadl 

63.  Section  3134.1-1  is  aneaded  by 
removing  fitan  where  it  eqipears  the 
phrase  "lessee  shall"  and  replacing  it 
with  the  phrase  "lessee,  operating  rights 
owner  (sableaaee).  or  operator  shall". 

93134.1-2   [Amandadl 

64.  Section  3134.1-2  is  amended  by 
redesignating  the  existing  text  as 
paragraph  (a),  by  removing  fixmi  where 
it  appears  therein  the  phrase  "Ae  lessee 
to  supply"  and  replacing  it  with  the 
(rfnase  "the  bonded  party  to  supply", 
and  by  adding  a  new  paragr^h  (b)  to 
read: 

(b)  The  holders  of  aiqr  oil  and  gas 
lease  bond  for  a  lease  on  the  hffH-A 
shall  be  penaitted  to  obtain  a  rider  to 
incfaide  the  coverage  of  inl  and  gaa 
geophysicai  operationa  wiAin  fee 
bonndariaa  af  NPR-A. 

65.  The  title  of  Subpart  3135  is  revised 
to  read: 
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accordance  with  section  1002  of  the 


implementation  plans.  The  Secretary 


Subpart  3152— Exploration  In  Alaska 
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Subpart  3135— Tranafers,  Extenaiona 
and  Consolidations 

66.  Section  3135.1  is  revised  to  read: 
§3135.1   Transfers  and  axtanakNia, 


67.  Section  3135.1-1  is  amended  by: 
A.  Revising  the  title  to  read: 

93135.1-1    Transfers. 

.  B.  Amending  paragraph  (a)  by 
removing  from  where  it  appears  the 
word  "assign"  and  replacing  it  with  the 
word  "transfer"; 

C.  Amending  paragraph  (b)  by 
removing  bma.  where  it  af^ears  the 
word  "assignment"  and  replacing  it  with 
the  word  "transfer"; 

D.  Amending  paragraph  (c)  by 
removing  from  where  it  appears  the 
phrase  "assignor  shall  be  liable  for"  and 
replacing  it  with  the  phrase  "transferor 
shall  continue  to  be  responsible  for"  and 
by  removing  fit)m  where  it  appears  at 
the  end  of  the  paragraph  die  word 
"assignment"  and  replacing  it  with  the 
word  "transfer": 

E.  Amending  paragraph  (d)  by 
removing  from  where  it  appears  the 
phrase  "assignor  shall  be  liable  for"  and 
replacing  it  with  the  phrase  "tranaferee 
shall  be  responsible  for",  and  by 
removing  from  where  it  appears  the 
phrase  "of  an  assignment."  and 
re'placiag  it  with  the  phrase  "a 
transfer.";  and 

F.  Adding  new  paragraphs  (e)  and  (f) 
to  read: 

(e)  When  a  transfer  of  operating  rights 
(sublease)  is  approved,  the  sublessee  is 
responsible  for  all  obligations  under  the 
rights  transferred  to  tlte  sublessee. 

,(f)  Transfers  are  approved  for 
administrative  purposes  only.  Approval 
does  not  warrant  or  certify  diat  either 
party  to  a  transfer  holds  legal  or 
equitable  title  to  a  lease. 

9313S.1-2    [Amandadl 

68.  Section  3135.1-2  is  amended  by: 

A.  Amending  paragraph  (b)  by 
removing  from  where  it  appears  therein 
the  word  "assignment"  and  replacing  it 
with  the  word  "transfer";  and 

B.  Revising  paragraph  (c)  to  read: 

(c)  Where  a  transfer  of  record  title 
creates  separate  leases,  a  bond  shall  be 
furnished  covering  the  transferred  lands 
in  the  amount  prescribed  in  9  3134.1  of 
this  title.  Where  a  transfer  does  not 
create  separate  leases,  die  transferee,  if 
tlie  transfer  so  provides  and  the  surety 
consents,  may  become  co^principal  on 
the  bond  with  the  transferor. 

6a  Section  3135.1-3  is  revised  to  read: 


9313&1-3   SapanNhi9  Ming  for  kanafars. 

A  separate  instrument  of  transfer 
shall  be  filed  for  each  lease  on  a  form 
approved  by  the  Director  or  an  exact 
reproduction  of  the  front  and  back  of 
such  form.  Any  earher  editions  of  the 
current  form  are  deemed  obsolete  and 
are  unacceptable  for  filing.  When 
transfers  to  the  same  person, 
association  or  corporation,  involving 
more  than  1  lease  are  filed  at  the  same 
time  for  approval,  1  request  for  approval 
and  1  showing  as  to  the  qualifications  of 
the  transferee  shall  be  sufficient 

70.  Section  3135.1-4  is  amended  by: 

A.  Revising  the  title  to  read: 

93135.1-4    Effect  Of  tranafar  of  a  tract 

B.  Amending  paragraph  (a)  by 
removing  frt)m  where  it  appears  in  the 
first  sentence  the  phrase  "an 
assignment"  and  replacing  it  with  the 
phrase  "a  transfer",  by  removing  from 
where  it  appears  in  the  first  sentence  the 
word  "assigned"  and  replacing  it  with 
the  word  "transferred"  and  by  removing 
from  where  it  appears  at  the  begiraiing 
of  the  second  sentence  the  word 
"Assignmenr  and  replacing  it  widi  the 
word  'Tranafers". 

93136.1    [Amandadl 

71.  Section  3136.1  is  amended  by 
removing  from  wRere  it  appears  at  the 
beginning  of  the  fourth  sentence  the 
phrase  "Are  linquishment",  and 
replacing  it  with  the  correct  phrase  "A 
relinquishment",  and  by  removing  from 
where  it  appears  at  the  end  of  the 
section  the  phrase  "Director,  U.S. 
Geological  Survey"  and  replacing  it  with 
the  phrase  "authorized  officer". 

72.  A  new  Part  3150  is  added  to  reed: 

PART  3150-ONSHORE  OIL  AND  GAS 
GEOPHYSICAL  EXPLORATION 

Subpart  3150— Onshore  ON  and  Gaa 
Gaophyaical  Exploration;  General 

Sice. 

3150.0-1    Purpose. 
3150.0-3    Authority. 
3150.0-6    Definitions. 
3150.1    Suspension,  revocation  or 
cancellation. 

Subpart  3151— Exptoration  Outside  of 


Sec 

3151.1  Notice  of  intent  to  conduct  oil  and 
gas  g^physical  exploration  operations. 

3151.2  Notice  of  completion  of  operations. 

Subpart  3152— Exploraiton  In  Alasica 

Sec. 

3152.1  Application  for  oil  and  gas 
get^ysical  exploration  permit 

3152.2  Action  on  application. 

3152.3  Renewal  of  exploration  permit 


3152.4  Relinquiriiment  of  exploration 
permit. 

3152.5  Modification  of  exploration  permit 

3152.6  Collection  and  submtsaion  of  data. 

3152.7  Completion  of  operations. 

Subpart  31S3-£a|Meraaen  of  Landa  Under 
the  Jerledlctien  of  the  Departasant  of 


Sec 

3153.1    Geophysical  pennit  re<)uirementB. 

Subpart  3154— Bond  Raqoiramanta 

Sfic 

3154.1  Types  of  bonda. 

3154.2  Additional  bonding. 

3154.3  Bond  cancellation  or  tennination  of 
liability. 

Authatity:  The  Mineral  Leasing  Act  of  1820, 
as  amended  and  supplemented  (30  U.S.C.  181 
et  seq.).  the  Mineral  Leasing  Act  for  Acquired 
Lends  of  1947.  as  amended  (30  U.S.C  351- 
359),  the  Federal  Land  Polit^^  and 
Management  Act  of  1976  (43  U.S.C.  1701  et 
seq.],  the  Alaska  National  Interest  Lands 
CoRservatian  Act  flS  U.S.C.  3101  et  seq.),  the 
^Independent  Offices  Appropriations  Act  of 
1952  (31  U.S.C  483a).  the  Naval  Petroleum 
Reserves  Production  Act  of  1976  (42  U.S.C 
6504).  and  the  Department  of  the  Interior 
Appropriatiooa  Act  Fiscal  Year  1961  (42 
U.S.C  6S08). 

Subpart  3150— Onshore  Oil  and  Gas 
Geophyaical  Exploration:  Ganaral 


93150i>-1 

The  purpose  of  this  part  is  to  estabUsh 
procedures  for  conducting  oil  and  gas 
geophysical  exploration  operations 
when  authorization  for  such  operations 
is  required  from  the  Bureau  of  Land 
Management  Geophysical  exploration 
on  public  lands,  the  surface  of  which  is 
administered  by  the  Bureau,  requires 
Bureau  approval.  The  procedures  in  this 
part  also  apply  to  geophysical 
exploration  conducted  under  the  rights 
granted  by  any  Federal  oil  and  gas  lease 
unless  the  surface  is  administered  by  the 
U.S.  Forest  Service.  However,  a  lessee 
may  elect  to  conduct  exploration 
operations  outside  of  the  rights  granted 
by  the  lease,  in  which  case  authorization 
frtim  the  surface  managing  agency  or 
surface  owner  may  be  required.  At  the 
request  of  any  otiier  sarface  managing 
agency,  the  procedures  in  this  part  may 
be  applied  on  i  case-by-case  basis  to 
unleased  pubbc  lands  administered  by 
such  agency.  The  procedures  of  this  part 
do  not  apply  to: 

(a)  Casual  Use  activities; 

(b)  Operations  conducted  on  private 
surface  overlying  public  lands  unless 
such  operations  are  conducted  by  a 
lessee  imder  the  rights  granted  by  the 
Federal  oil  and  gas  lease;  and 

■  (c)  Exploration  operations  conducted 
in  the  Arctic  National  Wildlife  Refuge  in 
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purposes  for  which  the  affected  area  is 


(5)  A  statement  that  all  terms  and 


include  the  coverage  of  oil  and  gas 


iTseo 
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accordance  witii  section  1002  of  tlie 
Alaslca  National  Interest  Lands 
Conservation  Act  (See  50  CFR  Part  37). 

931SaO-3    Auttwrtty. 

The  Mineral  Leasing  Act  of  1920,  as 
amended  and  supplemented,  (30  U.S.C. 
181  et  seq.).  the  Mineral  Leasing  Act  for 
Acquired  Lands  of  1947,  as  amended  (30 
U.S.C  351-359],  the  Alaska  National 
Interest  Lands  Conservation  Act  (16 
U.S.a  3101  et  seq.).  the  Federal  Land 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1701  et  seq.),  the  Independent 
Offices  Appropriations  Act  of  1952  (31 
U.S.C.  483a),  the  Naval  Petroleum 
Reserves  Production  Act  of  1976  (42 
U.S.C  6504)  and  the  Department  of  the 
Interior  Appropriations  Act.  Fiscal  Year 
1981  (42  U.S.C.  6506). 

931S(M^S    (MMtfcNM. 
As  used  in  this  part,  the  term: 

(a)  "Oil  and  gas  geophysical 
exploration"  means  activity  relating  to 
the  search  for  evidence  of  oil  and  gas 
which  requires  the  physical  presence 
upon  the  lands  and  which  may  result  in 
damage  to  the  lands  or  the  resources 
located  thereon.  It  includes,  but  is  not 
limited  to,  geophysical  operations, 
construction  of  roads  and  trails  and 
cross-country  transit  of  vehicles  over 
such  lands.  It  does  not  include  core 
drilling  for  subsurface  geologic 
information  or  drilling  for  oil  and  gas; 
these  activities  shall  be  authorized  only 
by  the  issuance  of  an  oil  and  gas  lease 
and  the  approval  of  an  Application  for  a 
Permit  to  Drill.  The  regulations  in  this 
part  however,  are  not  intended  to 
prevent  drilling  operations  necessary  for 
placing  explosive  charges,  where 
permissible,  for  seismic  exploration. 

(b)  "Casual  use"  means  activities  that 
involve  practices  which  do  not 
ordinarily  lead  to  any  appreciable    I 
distiu'bance  or  damage  to  lands,       | 
resources  and  improvements.  For 
example,  activities  which  do  not  involve 
use  of  heavy  equipment  or  explosives 
and  which  do  not  involve  vehicular 
movement  and  except  over  established 
roads  and  trails  are  casual  use. 

931S0.1    Sueptwten.  fvdtoUon  or    | 
cwioctation. 

The  right  to  conduct  exploration  under 
notices  of  intent  and  oil  and  gas 
geophysical  exploration  permits  may  be 
revoked  or  suspended,  after  notice,  by 
the  authorized  officer  and  upon  a  Hnal 
administrative  finding  of  a  violation  of 
any  term  or  condition  of  the  instrument, 
induding.  but  not  limited  to,  terms  and 
conditions  requiring  compliance  with 
regulations  issued  under  Acts  applicable 
to  the  public  lands  and  applicable  Stale- 
air  and  water  quality  standards  or 


implementation  plans.  The  Secretary 
may  order  an  immediate  temporary 
suspension  of  activities  authorized 
under  a  permit  or  other  use 
authorization  prior  to  a  hearing  or  final 
administrative  finding  if  he/she 
determines  that  such  a  suspension  is 
necessary  to  protect  health  or  safety  or 
the  environment.  Further,  where  other 
applicable  law  contains  specific 
provisions  for  suspension,  revocation,  or 
cancellation  of  a  permit  or  other 
authorization  to  use,  occupy,  or  develop 
the  public  lands,  the  specific  provisions 
of  such  law  shall  prevail. 

Subpart  3151— Exploration  Outside  of 
Alaska 

9  3151.1    Notice  of  Intwit  to  conduct  oN 
and  gas  gecptiysieai  exploration 
operations. 

Parties  wishing  to  conduct  oil  and  gas 
geophysical  exploration  outside  of  the 
State  of  Alaska  shall  file  a  Notice  of 
Intent  to  Conduct  Oil  and  Gas 
Exploration  Operations,  referred  to 
herein  as  a  notice  of  intent.  The  notice 
of  intent  shall  be  filed  with  the  District 
Manager  of  the  proper  BLM  office  on  the 
form  approved  by  the  Director.  Within  5 
working  days  of  the  filing  date,  the 
authorized  officer  shall  process  the 
notice  of  intent  and  notiiy  the  operator 
of  practices  and  procedures  to  be 
followed,  if  the  notice  of  intent  cannot 
be  processed  within  5  working  days  of 
the  filing  date,  the  authorized  officer 
shall  promptly  notify  the  operator  as  to 
when  processing  will  be  completed, 
giving  the  reason  for  the  delay.  The 
operator  shall,  within  5  working  days  of 
the  filing  date,  or  such  other  time  as  may 
be  convenient  for  the  operator, 
participate  in  a  field  inspection  if 
requested  by  the  authorized  ofiicer. 
Signing  of  the  notice  of  intent  by  the 
operator  shall  signify  agreement  to 
comply  with  the  terms  and  conditions 
contained  therein  and  in  this  part,  and 
with  all  practices  and  procedures 
specified  at  any  time  by  the  authorized 
officer. 

93151.2    Notice  Of  completion  Of 
operations. 

Upon  compleuon  of  exploration,  there 
shall  be  filed  with  the  District  Manager 
a  Notice  of  Completion  of  Oil  and  Gas 
Exploration  Operations.  Within  30  days 
after  this  filing,  the  authorized  officer 
shall  notify  the  party  whether 
rehabilitation  of  the  lands  is  satisfactory 
or  whether  additional  rehabilitation  is 
necessary,  specifying  the  nature  and 
extent  of  actions  to  be  taken  by  the 
operator. 


Subpart  3152-Exploration  In  Alaska 
93152.1    AppMcsMon  for  oM  and  gas 


Parties  wishing  to  conduct  oil  and  gas 
geophysical  exploration  operations  in 
Alaska  shall  complete  an  application  for 
an  oil  and  gas  geophysical  exploration 
permit.  The  application  shall  contain  the 
following  information: 

(a)  The  applicant's  name  and  address; 

(b)  The  operator's  name  and  address; 

(c)  The  contractor's  name  and 
address; 

(d)  A  description  of  lands  involved  by 
township  and  range,  including  a  map  or 
overlays  showing  the  lands  to  be 
entered  and  affected-, 

(e)  The  period  of  time  when 
operations  will  be  conducted;  and 

(f)  A  plan  for  conducting  the 
exploration  operations. 

The  application  shall  be  submitted, 
along  with  a  noiuefundable  filing  fee  of 
$25  (except  where  the  exploration 
operations  are  to  be  conducted  on  a 
lease  held  by  or  on  behalf  of  the  lessee), 
to  the  District  Manager  of  the  proper 
BLM  office. 

93152.2    Action  on  applcstlon. 

(a)  The  authorized  officer  shall  review 
each  application  and  approve  or 
disapprove  it  within  90  calendar  days, 
unless  compliance  with  statutory 
requirements  such  as  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  delays  this  action. 
The  applicant  shaU  be  notified  promptly 
in  writing  of  any  such  delay. 

(b)  The  authorized  officer  shall 
include  in  each  geophysical  exploration 
permit  terms  and  conditions  deemed 
necessary  to  protect  values,  mineral 
resources,  and  nonmineral  resources. 
Geophysical  permits  within  National 
Petroleum  Reserve — Alaska  shall 
contain  such  reasonable  conditions, 
restrictions  and  prohibitions  as  the 
authorized  officer  deems  appropriate  to 
mitigate  adverse  effects  upon  the 
surface  resources  of  the  Reserve  and  to 
satisfy  the  requirement  of  section  104(b) 
of  the  Naval  Petroleum  Reserves 
Production  Act  of  1976  (42  U.S.C.  6504) 
(See  part  3130  for  stipulations  relating  to 
the  National  Petroleum  Reserve — 
Alaska). 

(c)  An  exploration  permit  shall 
become  effective  on  the  date  specified 
by  the  authorized  officer  and  shall 
expire  1  year  thereafter. 

(d)  For  lands  subject  to  section  1008  of 
the  Alaska  National  Interest  Lands 
Conservation  Act,  exploration  shall  be  - 
authorized  only  upon  a  determination 
that  such  activities  can  be  conducted  in 
a  manner  which  is  consistent  with  the 
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purposes  for  which  the  affected  area  is 
managed  under  applicable  law. 

93152.3  Rsnewal  of  sxptoration  permit 
Upon  application  by  the  permittee  and 

payment  of  a  nonrefundable  filing  fee  of 
$25  (except  where  the  exploration 
operations  are  to  be  conducted  on  a 
leasehold  by  or  on  behalf  of  the  lessee), 
an  exploration  permit  may  be  renewed 
for  a  period  not  to  exceed  1  year. 

93152.4  ReHnqufshmentofexploralion 
^enoit. 

Subject  to  the  continued  obligations  of 
the  permittee  and  the  surety  to  comply 
with  the  terms  and  conditions  of  the 
exploration  permit  and  the  regulations, 
the  permittee  may  relinquish  an 
exploration  permit  for  all  or  any  portion 
of  the  lands  covered  by  it.  Such 
relinquishment  shall  be  filed  with  the 
District  Manager  of  the  proper  BLM 
office. 

93152.5  Modification  of  sxptoratton 
permit 

(a)  A  permittee  may  request,  and  the 
authorized  officer  may  approve  a 
modification  of  an  exploration  permit. 

(b)  The  authorized  officer  may,  after 
consultation  with  the  permittee,  require 
modifications  determined  necessary. 


93152.6  Coltectionandsubmlsstonof 
data. 

(a)  The  permittee  shall  submit  to  the 
authorized  officer  all  data  and 
information  obtained  in  carrying  oat  the 
exploration  plan. 

(b)  The  Bureau  shall  not  release  such 
data  and  information  and  any 
processed,  analyzed  and  interiHeted 
material  until  socfa  time  as  disclosure 
would  not  adversely  affect  in  the 
opinion  of  the  authorized  officer,  the 
competitive  position  of  the  permittee. 

93152.7  ComptetionofoperatkNis. 

(a)  The  permittee  shall  submit  to  the 
authorized  officer  a  completion  report 
vyithin  30  days  of  completion  of  all 
operations  under  the  permit  The 
completion  report  shall  contain  the 
following: 

(a)  A  description  of  all  woric 
performed; 

(2)  Charts,  maps  or  plats  depicting  the 
areas  and  blocks  in  which  the 
exploration  was  conducted  and 
specifically  identifying  the  Unes  of 
geophysical  traverses  and  any  roads 
constructed; 

(3)  The  dates  on  which  the  actual 
exploration  was  conducted; 

(4)  Such  other  information  about  the 
exploration  operations  as  may  be 
specified  by  the  authorized  officer  in  the 
permit;  and 


(5)  A  statement  that  all  terms  and 
conditions  have  been  complied  with  or 
that  corrective  measures  shall  be  taken 
to  rehabilitate  the  lands  or  other 
resources. 

(b)  Within  90  days  after  the 
authorized  officer  receives  a  completion 
report  fi-om  the  permittee  that 
exploration  has  been  completed  or  after 
the  expiration  of  the  permit,  whichever 
occurs  first  the  authorized  officer  shall 
notify  the  permittee  of  the  specific 
nature  and  extent  of  any  additional 
measures  required  to  rectify  any  damage 
to  the  lands  and  resources. 

Subpart  3153— Exploration  of  Lands 
Under  the  Jurisdiction  of  the 
Department  of  Defense 

9  3153.1    Geophysical  permit 
requirements. 

Except  in  unusual  circumstances, 
permits  for  geophysical  exploration  on 
unleased  lands  under  the  jurisdiction  of 
the  Department  of  Defense  shall  be 
issued  by  the  appropriate  agency  of  that 
Department  In  the  event  an  agency  of 
the  Department  of  Defense  refers  an 
application  for  exploration  to  the  Bureau 
for  issuance,  the  provisions  of  Subpart 
3152  of  this  title  shall  apply. 
Geophysical  exploration  on  lands  under 
the  jurisdiction  of  the  Department  of 
Defense  shall  be  authwized  only  with 
the  consent  of,  and  subject  to  such  terms 
and  conditions  ss  may  be  required  by, 
the  Department  of  Defense. 

Subpart  3154— Bond  Requiretnents 

93154.1    Types  of  bonds. 

Prior  to  each  planned  exploration,  the 
party(8)  filing  the  notice  of  intent  or 
application  for  a  permit  shaQ  file  with 
the  authorized  officer  a  bond  as 
described  in  §  3104.1  of  this  title  in  the 
amount  of  at  least  $5,000,  conditioned 
upon  full  and  faithful  compliance  with 
the  terms  and  conditions  of  this  subpart 
and  the  notice  of  intent  or  permit.  In  lieu 
thereof,  the  parfy(s)  may  file  a  statewide 
bond  in  the  amount  of  $25,000  covering 
all  oil  and  gas  exploration  operations  in 
the  same  State  or  a  nationwide  bond  in 
the  amount  of  $50,000  covering  all  oil 
and  gas  exploration  operations  in  the 
nation.  Holders  of  individual,  statewide 
or  nationwide  oil  and  gas  lease  bonds 
shall  be  allowed  to  conduct  exploration 
on  their  leaseholds  without  further 
bonding,  and  holders  of  statewide  or 
nationwide  lease  bonds  wishing  to 
conduct  exploration  on  lands  they  do 
not  have  under  lease  may  obtain  a  rider 
to  include  oil  and  gas  exploration 
operations  under  diis  part.  Holders  of 
nationwide  or  any  National  Petroleum 
Reserve-Alaska  oil  and  gas  lease  bonds 
shall  be  permitted  to  obtain  a  rider  to 


include  the  coverage  of  oil  and  gas 
exploration  within  the  National 
Petroleum  Reserve — Alaska  under 
Subpart  3152  of  this  title. 

93154.2  Additkmal  bonding. 

The  authorized  officer  may  increase 
the  amount  of  any  bond  that  is  required 
under  this  subpart  after  determining  that 
additional  coverage  is  needed  to  ensure 
protection  of  the  lands  or  resources. 

93154.3  Bond  csnceVatkMi  or  termkntkNi 
ofisbiilty. 

The  authorized  officer  shall  not 
consent  to  the  cancellation  of  the  bond 
or  the  termination  of  liability  unless  and 
until  the  terms  and  conditions  of  the 
notice  of  intent  or  permit  been  met 
Should  the  authorized  officer  fail  to 
notify  the  parfy  within  90  days  of  the 
filing  of  a  notice  of  completion  of  the 
need  for  additional  action  by  the 
operator  to  rehabifitate  the  lands, 
liabilify  for  that  particular  exploration 
operation  shall  automatically  terminate. 

PART  3160-{AMENOED] 

73.  Note  1  is  amended  by: 

A.  Amending  the  paragraph 
immediately  following  the  Operating 
Forms  table  by  removing  from  where  it 
appears  in  the  second  sentence  thereof 
the  phrase  "the  lessee  elects"  and 
replacing  it  with  the  phrase  "the 
operator  elects";  snd 

B.  Amending  the  paragraph  entitied 
Other  Reportmg  Requirements  by 
removing  from  wiiere  it  appears  in  the 
first  sentence  thereof  the  citation 
"3162.7-4"  and  replacing  it  with  the 
citation  "3162.7-6";  and  by  removing 
fix>m  where  it  appears  in  the  second 
sentence  thereof  the  phrase  "some 
lessees  to  eitho-"  and  replacing  it  with 
the  phrase  "some  operators  to  either". 

74.  The  aothorify  citation  for  Part  3160 
is  revised  to  read  as  follows: 

Authority:  The  Mineral  Leasing  Act  of  1820, 
as  amended  and  supplemented  (30  U.S.C.  181 
et  seq.);  Ae  Act  of  May  21, 1930  [30  U.S.C. 
301-306);  the  Mineral  Leasing  Act  for 
Acquired  Lands  of  1947,  as  amended  (30 
U.S.C  351-356):  the  Act  of  March  3. 1808,  as 
amended  (25  U.SX;.  369);  the  Act  of  May  11. 
1938,  as  amended  (25  U.S.C.  396a^66q):  the 
Act  of  February  26,1891.  as  amended  (25 
U.S.C.  397);  the  Act  of  May  29, 1924  (25  US.C 
398);  the  Act  of  March  3, 1927  (25U.S.C.  3988- 
398e);  the  Act  of  fnne  30, 1919.  as  amended 
(25  US.C.  399):  R.S.  f  441  (43  U.S.C.  1457).  the 
Attorney  General's  Opinion  of  April  2. 1941 
(40  Op.  Atty.  Gen.  41);  d>e  Federal  Property 
and  Administrative  Services  Act  of  1949  (40 
VJ&.C.  471  et  aeq.):  the  National 
Enviroamental  Policy  Act  of  1969.  as 
amended  (42  U.S.C.  4321  et  seq.);  the 
Department  of  the  Interior  AppropfjfBt^ns 
Act  for  Fiscal  Year  1961  (42  U.S.C.  6508);  the 
Alaska  National  Interest  Lands  Conservation 
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Act.  as  amended  (16  U.S.C.  3101  et  seq.J,  the 
Combined  Hydrocarbon  Leasing  Act  of  1961 
(Pub.  L  97-78).  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982  (30  U.S.C. 
1701):  and  the  Indian  Mineral  Development 
Act  of  1982  (25  U.S.C.  2102). 

75.  Section  3160.0-5  is  revised  to  read: 

§3160.0-5    Definitions. 

As  used  in  this  part  the  term: 

(a)  "Authorized  representative" 
means  any  entity  or  individual 
authorized  by  the  Secretary  to  perforin 
duties  by  cooperative  agreement, 
delegation  or  contract. 

(b)  "Avoidably  lost"  means  the 
venting  or  flaring  of  produced  gas 
without  the  prior  authorization, 
approval,  ratification  or  acceptance  of 
the  authorized  officer  and  the  loss  of 
produced  oil  or  gas  when  the  authorized 
officer  determines  that  such  loss 
occurred  as  a  result  of: 

(1)  Negligence  on  the  part  of  the 
operator  or 

(2)  The  failure  of  the  operator  to  take 
all  reasonable  measures  to  prevent  and/ 
or  control  the  loss;  or  . 

(3)  The  failure  of  the  operator  to     | 
comply  fully  with  the  applicable  lease 
terms  and  regulations,  applicable  orders 
and  notices,  or  the  written  orders  of  the 
authorized  officer  or 

(4)  Any  combination  of  the  foregoing. 

(c)  "Federal  lands"  means  all  lands 
and  interests  in  lands  owned  by  the 
United  States  which  are  subject  to  the 
mineral  leasing  laws,  including  mineral 
resources  or  mineral  estates  reserved  to 
the  United  States  in  the  conveyance  of  a 
surface  or  nonmineral  estate. 

(d)  "Fresh  water"  means  water 
containing  not  more  than  1,000  ppm  of 
total  dissolved  solids,  provided  that 
such  water  does  not  contain 
objectionable  levels  of  any  constituent 
that  is  toxic  to  animal,  plant  or  acquatic 
life,  unless  otherwise  specified  in 
applicable  notices  or  orders. 

(e)  "Knowingly  or  willfully"  means  a 
violation  that  constitutes  the  voluntary 
or  conscious  performance  of  an  act  that 
is  prohibited  or  the  voluntary  or 
conscious  failure  to  perform  an  act  or 
duty  that  is  required.  It  does  not  include 
performances  or  failures  to  perform  that 
are  honest  mistakes  or  merely 
inadvertent.  It  includes,  but  does  not 
require,  performances  or  failures  to 
perform  that  result  from  a  criminal  or 
evil  intent  or  from  a  specific  intent  to 
violate  the  law.  The  knowing  or  willful 
nature  of  conduct  may  be  established  by 
plain  indifference  to  or  reckless 
disregard  of  the  requirements  of  the  law. 
regulations,  orders,  or  terms  of  the  lease. 
A  consistent  pattern  of  performance  or 
failure  to  perform  also  may  be  sufficient 
to  establish  the  knowing  or  willful 


nature  of  the  conduct,  where  such 
consistent  pattern  is  neither  the  result  of 
honest  mistakes  or  mere  inadvertency. 
Conduct  that  is  otherwise  regarded  as 
being  knowing  or  willful  is  rendered 
neither  accidental  nor  mitigated  in 
character  by  the  belief  that  the  conduct 
is  reasonable  or  legal. 

(f)  "Lease"  means  any  contract,  profit- 
share  arrangement,  joint  venture  or 
other  agreement  issued  or  approved  by 
the  United  States  imder  a  mineral 
leasing  law  that  authorizes  exploration 
for.  extraction  of  or  removal  of  oil  or 
gas. 

(g)  "Lease  site"  means  any  lands, 
including  the  surface  of  a  severed 
mineral  estate,  on  which  exploration  for. 
or  extraction  and  removal  of.  oil  or  gas 
is  authorized  under  a  lease. 

(hj  "Lessee"  means  a  person  or  entity 
holding  record  title  in  a  lease  issued  by 
the  United  States. 

(i)  "Lessor"  means  the  party  to  a  lease 
who  holds  legal  or  beneficial  title  to  the 
mineral  estate  in  the  leased  lands. 

(j)  "Major  violation"  means 
noncompliance  that  causes  or  threatens 
immediate,  substantial,  and  adverse 
impacts  on  public  health  and  safety,  the 
environment,  production  accountability, 
or  royalty  income. 

(k)  "Maximimi  ultimate  economic 
recovery"  means  the  recovery  of  oil  and 
gas  from  leased  lands  which  a  prudent 
operator  could  be  expected  to  make 
from  that  field  or  reservoir  given 
existing  knowledge  of  reservoir  and 
other  pertinent  facts  and  utilizing 
common  industry  practices  for  primary, 
secondary  or  tertiary  recovery 
operations. 

(1)  "Minor  violation"  means 
noncompliance  that  does  not  rise  to  the 
level  of  a  "major  violation". 

(m)  "New  or  resumed  production 
under  section  102(b)(3)  of  the  Federal 
Oil  and  Gas  Royalty  Management  Act" 
means  the  date  on  which  a  well 
commences  production,  or  resumes 
production  after  having  been  off 
production  for  more  than  90  days,  and  is 
to  be  construed  as  follows: 

(1)  For  an  oil  well,  the  date  on  which 
liquid  hydrocarbons  are  first  sold  or 
shipped  from  a  temporary  storage 
facility,  such  as  a  test  tank,  or  the  date 
on  which  liquid  hydrocarbons  are  first 
produced  into  a  permanent  storage 
facility,  whichever  first  occurs:  and 

(2)  For  a  gas  well,  the  date  on  which 
gas  is  first  measured  through  sales 
metering  facilities  or  the  date  on  which 
associated  liquid  hydrocarbons  are  first 
sold  or  shipped  from  a  temporary 
storage  facility,  whichever  first  occurs. 
For  purposes  of  this  provision,  a  gas 
well  shall  not  be  considered  to  have 


been  oK  of  production  unless  it  is 
incapable  of  production. 

(n)  "Notice  to  lessees  and  operators 
(NTL)"  means  a  written  notice  issued  by 
the  authorized  officer.  NTL's  implement 
the  regulations  in  this  part  and  operating 
orders,  and  serve  as  instructions  on 
specific  item(s]  of  importance  within  a 
State,  District,  or  Area. 

(o)  "Onshore  oil  and  gas  order"  means 
a  formal  numbered  order  issued  by  the 
Director  that  implements  and 
supplements  the  regulations  in  this  part. 

(p)  "Operating  rights  owner"  means  a 
person  or  entity  holding  operating  rights 
in  a  lease  issued  by  the  United  States.  A 
lessee  also  may  be  an  operating  rights 
owner  if  the  operating  rights  in  a  lease 
or  portion  thereof  have  not  been  severed 
from  record  title. 

(q)  "Operator"  means  any  person  or 
entity  including  but  not  limited  to  the 
lessee  or  operating  rights  owner,  who 
has  stated  in  writing  to  the  authorized 
officer  that  it  is  responsible  under  the 
terms  and  conditions  of  the  lease  for  the 
operations  conducted  on  the  leased 
lands  or  a  portion  thereof. 

(r)  "Paying  well"  means  a  well  that  is 
capable  of  producing  oil  or  gas  of 
sufficient  value  to  exceed  direct 
operating  costs  and  the  costs  of  lease 
rentals  or  minimum  royalty. 

(s)  "Person"  means  any  individual, 
firm,  corporation,  association, 
partnership,  consortium  or  joint  venture. 

(t)  "Production  in  paying  quantities" 
means  production  from  a  lease  of  oil 
and/or  gas  of  sufficient  value  to  exceed 
direct  operating  costs  and  the  cost  of 
lease  rentals  or  minimum  royalties. 

(u)  "Superintendent"  means  the 
superintendent  of  an  Indian  Agency,  or 
other  officer  authorized  to  act  in  matters 
of  record  and  law  with  respect  to  oil  and 
gas  leases  on  restricted  Indian  lands. 

(v)  "Waste  of  oil  or  gas"  means  any 
act  or  failure  to  act  by  the  operator  that 
is  not  sanctioned  by  the  authorized 
officer  as  necessary  for  proper 
development  and  production  and  which 
results  in:  (1)  A  reduction  in  the  quantity 
or  quality  of  oil  and  gas  ultimately 
producible  from  a  reservoir  under 
prudent  and  proper  operations;  or  (2) 
avoidable  surface  loss  of  oil  or  gas. 

S  3161.1    [AmendMl] 

76.  Section  3161.1(a]  is  amended  by 
removing  from  where  it  appears  the 
phrase  "by,  or  on  behalf  of  the  lessee" 
and  replacing  it  with  the  phrase  "by  the 
operator". 

$3161^    [AiMntted] 

77.  Section  3161.2  is  amended  by 
removing  fixim  where  it  appears  the 
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phrase  "that  the  operator  is  authorized 
to  conduct  such  operations,". 

Subpart  3162— {Amended] 

.78.  The  tide  of  Subpart  3162  is  revised 
to  read: 

Subpart  3162— Requirements  for 
Operating  Rights  Owners  and 
Operators 

§3162.1    [Amenctod] 

79.  Section  3162.1  is  amended  by: 

A.  Amending  paragraph  (a)  by 
removing  from  where  it  appears  at  the 
beginning  of  the  paragraph  the  phrase 
"The  lessee  shall"  and  replacing  it  with 
the  phrase  "The  operating  rights  owner 
or  operator,  as  appropriate,  shall"; 

B.  Amending  paragraph  (b)  by 
removing  fi-om  where  it  appears  at  the 
beginning  of  the  paragraph  the  phrase 
"The  lessee  shall"  and  replacing  it  with 
the  phrase  'The  operator  shall";  and 

C.  Amending  paragraph  (c)  by 
removing  from  where  it  appears  the 
phrase  "the  lessee  or  operator"  and 
replacing  it  with  the  phrase  "tiie 
operator". 

§3162.2    [AmwKtod] 

80.  Section  3162.2  is  amended  by: 

A.  Amending  paragraph  (a)  by 
removing  from  where  it  appears  at  the 
beginning  of  the  paragraph  the  phrase 
"The  lessee  shall"  and  replacing  it  with 
the  phrase  'The  operating  rights  owner 
shall",  and  by  removing  from  where  it 
appears  in  the  second  sentence  of  the 
paragraph  the  phrase  "the  lessee  will 
pay  a  sum  determined  as  adequate  to 
compensate  the  lessor  for  lessee's 
failure"  and  replacing  it  with  the  phrase 
"the  operating  rights  owner  shall  pay  a 
sum  determined  by  the  authorized 
officer  as  adequate  to  compensate  the 
lessor  for  the  operating  rights  owner's 
failure"; 

B.  Amending  paragraph  (b)  by 
removing  from  where  it  appears  at  the 
beginning  of  the  paragraph  the  phrase 
"The  lessee,  at  its"  and  replacing  it  with 
the  phrase  "The  operator,  at  its";  and 

C.  Amending  paragraph  (c)  by 
removing  from  where  it  appears  the 
phrase  "the  lessee  shall"  and  replacing 
it  with  the  phrase  "the  operating  rights 
owner  shall". 

81.  Section  3162.3  is  revised  to  read  as 
follows: 

§3162.3    Conduct  Of  operations. 

(a)  Whenever  a  change  in  operator 
occurs,  the  authorized  officer  shall  be 
notified  promptly  in  writing,  and  the 
new  operator  shall  furnish  evidence  of 
sufficient  bond  coverage  in  accordance 
with  S  3106.6  and  subpart  3104  of  this 
title. 


(b)  A  conti-actor  on  a  leasehold  shall 
be  considered  the  agent  of  the  operator 
for  such  operations  with  full 
responsibility  for  acting  on  behalf  of  the 
operator  for  purposes  of  complying  with 
applicable  laws,  regulations,  the  lease 
terms,  NTL's  Onshore  Oil  and  Gas 
Orders,  and  other  orders  and 
inshTictions  of  the  authorized  officer. 

§3162.3-1    [Afflendml] 

82.  Section  3162.3-1  is  amended  by: 

A.  Removing  from  where  it  appears  in 
at  the  beginning  of  paragraph  (c)  the 
phrase  "The  lessee  shall"  and  replacing 
it  with  the  phrase  "The  operator  shall"; 

B.  Removing  paragraph  (d)(3)  in  its 
entirety  and  redesignating  paragraph 
(d)(4)  as  paragraph  (d)(3);  and 

C.  Adding  a  new  paragraph  (g)  to 
read: 

(g)  Approval  of  the  Application  for 
Permit  to  Drill  does  not  warrant  or 
certify  that  the  applicant  holds  legal  or 
equitable  tide  to  the  subject  lease(s) 
which  would  entitle  the  applicant  to 
conduct  drilling  operations. 

§3162.3-2    (AmwHted] 

83.  Section  3162.3-2(a)  is  amended  by 
removing  from  where  it  appears  the 
phrase  "the  lessee  on"  and  replacing  it 
with  the  phrase  "the  operator  on". 

§3162.3-3    [Am««ded] 

84.  Section  3162.3-3  is  amended  by 
removing  the  phrase  "the  lessee  shall" 
and  replacing  it  with  the  phrase  "the 
operator  shall". 

§3162.3-4    [AmwNtodl 

85.  Section  3162.3-4  is  amended  by: 

A.  Amending  paragraph  (a)  by 
removing  fi-om  where  it  appears  at  the 
beginning  of  the  paragraph  the  phrase 
'The  lessee  shall"  and  replacing  it  with 
the  phrase  "The  operator  shall";  and 

B.  Amending  paragraph  (c)  by 
removing  from  where  it  appears  the 
phrase  "When  justified  by  the  lessee." 
and  replacing  it  with  the  phrase  "When 
justified  by  the  operator.". 

§3162.4-1    lAmended] 

86.  Section  3162.4-1  is  amended  by: 

A.  Removing  from  where  it  appears  at 
the  beginning  of  paragraph  (a)  the 
phrase  "The  lessee  shall"  and  replacing 
it  with  the  phrase  'The  operator  shall"; 
and 

B.  Removing  bom  where  it  appears  in 
paragraph  (b)  the  phrase  "Upon  request, 
the  lessee  shall"  and  replacing  it  with 
the  phrase  "Upon  request,  the  operator 
shall".       . 

§3162.4-2    [Ammded] 

87.  Section  3162.4-2  is  amended  by: 
A.  Removing  from  where  it  appears  in 

paragraph  (a)  the  phrase  "the  lessee 


shall"  and  replacing  it  with  the  phrase 
"the  operator  shall";  and 

B.  Removing  from  the  2  places  it 
appears  in  paragraph  (b)  the  phrase  "Uie 
lessee  shall"  and  replacing  it  with  the 
phrase  "the  operator  shall". 

§3162.5-1    [AmwMtod] 

88.  Section  3162.5-1  is  amended  by: 

A.  Removing  from  the  2  places  it 
appears  in  paragraph  (a)  the  phrase 
"lessee  shall"  and  replacing  it  with  the 
phrase  "operator  shall"; 

B.  Removing  from  the  2  places  it 
appears  in  paragraph  (b)  the  phrase 
"lessee  shall"  and  replacing  it  with  the 
phrase  "operator  shall"; 

C.  Removing  from  the  2  places  it 
appears  in  paragraph  (c)  the  phrase  "the 
lessee"  and  replacing  it  with  the  phrase 
"the  operator";  by  removing  from  where 
it  appears  the  phrase  'The  lessee"  and 
replacing  it  with  the  phrase  "The 
operator";  and  by  removing  from  where 
it  appears  the  phrase  "A  lessee's"  and 
replacing  it  with  the  phrase  "An 
operator's";  and 

D.  Removing  from  where  it  appears  at 
the  beginning  of  paragraph  (e)  the 
phrase  "The  lessee's  liability"  and 
replacing  it  with  the  phrase  "The 
operator's  liability"; 

§31623-2    [Amwided] 

89.  Section  3162.5-2  is  amended  by: 

A.  Removing  from  where  it  appears  in 
paragraph  (a)  Uie  phrase  'The  lessee 
shall"  and  replacing  it  with  the  phrase 
"The  operator  shall"; 

B.  Removing  from  where  it  appears  in 
paragraph  (b)  the  phrase  "The  lessee 
shall"  and  replacing  it  with  the  phrase 
"The  operator  shall"; 

C.  Removing  from  where  it  appears  in 
paragraph  (c)  the  phrase  "The  lessee 
shall"  and  replacing  it  with  the  phrase 
"The  operator  shall";  and 

D.  Removing  from  the  2  places  it 
appears  in  paragraph  (d)  the  word 
"lessee"  and  replacing  it  with  the  word 
"operator". 

§3162.5-3    [AmwHtod] 

90.  Section  3162.5-3  is  amended  by 
removing  from  the  3  places  it  appears 
the  word  "lessee"  and  replacing  it  with 
the  word  "operator". 

§316^6    [Amwided] 

91.  Section  3162.6(b)  is  amended  by 
removing  from  where  it  appears  the 
phrase  "lessees  shall"  and  replacing  it 
with  the  phrase  "the  operator  shall". 

§3162.7-1    [Amendwl] 

92.  Section  3162.7-1  is  amended  by: 
A.  Removing  from  where  it  appears  at 

the  beginning  of  paragraph  (a)  the 
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phrase  The  lessee  shall"  and  replacing 
it  with  the  phrase  "TIm  operator  shall"; 

B.  Reinoviog  from  the  4  places  it 
appears  in  paragraph  (d)  the  word 
lessee"  and  replacing  it  with  the  word 
"operator";  and 

C  Removing  from  where  it  appears  in 
paragraph  (e)  the  phraae  "the  lessee 
shall"  aiid  replacing  it  writh  the  phrase 
"the  operator  sbaU". 


93.  Section  3162.7-4  is  amended  of. 

A.  Removing  from  the  2  places  it 
appears  in  the  introductory  paragraph 
the  phrase  "BLKT; 

B.  Renoring  from  where  it  appears  in 
paragraph  (b)  the  phrase  "BLH": 

C  Ranoving  frxn  where  it  appean  in 
paragraph  (e)  the  phrase  "BLM":  and 

D.  ReiBoviQg  frtn  where  it  appear*  in 
para^aph  01)  the  phrase  "BLKT.    j 

§3162J   lAmendad] 
94-95.  Section  3162.8  is  amended  by: 
.A.  Removing  from  where  they  appear 
in  paragraph  (a):  the  phrase  "obtained 
from  a  lessee"  and  replacing  it  with  the 
phrase  "obtained  from  an  operating 
rights  owner  or  operator";  the  phrt»e 
"consent  of  the  lessee"  and  replacing  it 
with  the  phrase  "consent  of  the 
operating  rights  owner  or  operator,  as 
appropriate,";  and  the  phrase  "the  lessee 
may  request"  and  replacing  it  with  the 
phrase  "the  operating  rights  owner  or 
operator,  as  appropriate."; 

B.  Removing  frt)m  where  it  appears  in 
paragraph  (b]  the  word  "lessee"  and 
replacing  it  with  the  phrase  "operating 
rights  owner  or  operator"; 

C.  Removing  from  where  it  appears  in 
paragraph  (c)  the  phrase  "a  lessee  under 
this  part"  and  replacing  it  with  the 
phrase  "an  operating  rights  owner  or 
operator  under  this  part";  and 

D.  Removing  from  where  they  appear 
in  paragraph  (d):  the  phrase  "the  lessee 
submits"  and  replacing  it  with  the 
phrase  "the  operating  rights  owner  or 
operator  submits";  and  the  phrase  "the 
lessee's  consent"  and  replacing  it  with 
the  phrase  "the  consent  of  the  operating 
rights  owner  or  operator,  as 
appropriate". 

Svbpmt  3163— (Amandad) 

96.  Subpart  3163  is  amended  by 
removing  the  heading  "Noncompliance 
and  Assessments"  and  reptadog  it  with 
the  heading  to  read:  "Subpart  3163 — 
Noncompliance.  Assessments,  and 
Penalties' 


9316S.1   tAmsndad) 
97.  Section  3163.1  is  amended  !^ 
A.  Removing  from  the  beginning  of 
paragaph  (a):  the  phrase  "Whenever  a 
lessee"  and  replacing  it  wltii  the  phrase 


"Whenever  wb  operating  rights  owner  or 
operator";  the  phrase  "DOtlfy  the  lessee" 
and  replacing  it  with  the  phrase  "notify 
the  oparatiag  rights  owner  or  operator, 
as  appropriate,";  by  removing  from 
when  it  am>ears  in  paragraph  (aMl)  the 
phrase  "sub|ect  the  lessee"  and 
replacing  it  with  the  phrase  "subject  the 
operating  rights  owner  or  operator,  as 
appropriate.",  by  removing  from  where 
it  appeare  in  paragraph  (a)(2)  the  phrasa 
"subject  the  lessee"  and  r^iiadag  it 
widi  the  phrase  "subject  the  operating 
rights  owner  or  operator,  a» 
appropriate,",  by  removing  frxMn  where 
it  appears  in  paragraph  (a)(4)  the  phraaa 
"the  lessee,  (^leratioos  that  ttie  lessee 
fails"  and  replacing  it  with  the  phrase 
"the  operator,  operations  that  th* 
operator  fails",  by  removing  from  where 
it  appears  the  phrase  "The  lessee  shall" 
and  replacing  it  with  the  phrase  "The 
operator  shall",  by  removing  from  where 
it  appears  in  paragraph  (aK5)  the  phrase 
"sut^ect  the  lessee  to  lease  canceUation 
and  forfeiture  under  the  bond."  and 
replacing  it  with  the  phrase  "subject  the 
lease  to  cancellation  and  forfeiture 
under  the  bond.",  by  removing  iioai 
where  it  appeara  tlw  phrase  'The  lessee 
shall"  and  replacing  it  with  the  phrase 
"The  operator  shall",  by  removing  from 
where  it  appeare  in  paragraph  (a)(6)  the 
phrase  "the  lessee's  noncompliance" 
and  replacing  it  with  tfie  phrase  "die 
operator's  noncompliance",  and  by 
removing  from  the  end  of  paragraph 
(a)(6)  the  word  "lessee"  and  replacing  it 
with  the  word  "operator"; 

B.  Removing  from  the  2  places  it 
appears  in  paragraph  (c)  the  phrase  "per 
operator,"  and  replacing  it  with  the 
phrase  "per  operating  rights  owner  or 
operator,";  and 

C.  Removing  from  where  it  appeara  in 
paragraph  (d)  the  phrase  "subject  the 
lessee  to"  and  replacing  it  with  the 
phrase  "subject  die  operating  rights 
owner  or  operator,  as  appropriate,  to". 

S  3163.2    lAwsndsdl 
98.  Section  3163.2  is  amended  by: 
A.  Removing  from  where  it  appears  at 
the  beginning  of  paragraph  (a)  the 
phrase  "Whenever  a  lessee  fails"  and 
replacing  it  with  the  phrase  "Whenever 
an  operating  rights  owner  or  operator, 
as  appropriate,  fails",  by  removing  from 
where  it  aiqwan  in  paragraph  (a)  the 
phrase  "notify  the  lessee  in  writing"  and 
replacing  it  with  the  phrase  "notify  the 
operating  rights  owner  or  operator,  as 
appropriate,  in  writing",  and  by 
removing  from  where  it  appeara  in 
paragraph  (a)  the  phrase  "the  lessee 
shall  be  liable"  and  repladng  it  with  the 
phrase  "the  operating  ri^its  owner  or 
operator,  as  appropriate,  shall  be 
hable"; 


B.  Removing  frtMn  where  it  appean  in 
paragraph  (b)  the  phrase  "the  iMsee 
shall  be  liable"  and  replacing  it  with  the 
phrase  "the  oparatiag  rights  owner  or 
operator,  as  appropriate,  shall  be 
liable"; 

C  Removing  from  the  2  places  where  ' 
it  appean  in  paragnqih  (g)(1)  the  phrase 
"per  operator"  and  replacing  it  with  the 
phrase  "per  operating  rights  owner  or 
operator",  by  removing  fnm  where  it 
appean  at  the  beginning  of  paragraph 
(g)(2)(i)  th*  phrase  "The  lessee  has"  and 
replacing  it  widi  the  phrase  "The 
operating  ri^ts  owner  or  operator,  as 
appropriate,  has",  by  removing  bom 
where  it  appean  at  the  beginning  of 
P*n«raph  toMZXU)  ^  phrase  "The 
lessee  has  been"  and  replacing  it  with 
the  phrase  "nrbe  operating  ri^ts  owner 
or  operator,  as  appropriate,  has  been" 
and  fay  removing  from  the  2  places  it 
appean  in  paragraph  (g)(2Hiii)  die 
phrase  "per  operator,"  and  replacing  it 
with  the  phrase  "per  operating  ri^ts 
owner  or  operator,";  and 

D.  Removing  from  where  it  appeare  in 
paragraph  (j)  die  phrase  "maximum 
specific"  anid  replacing  it  with  the 
phrase  "maximum  specified". 

93163^   [Amandad] 

99.  Secdon  3163.5  is  amended  by: 

A.  Revising  die  tide  to  read:  "S  3163.5 
Assessments  and  civil  penalties."; 

B.  Removing  from  where  it  appean  at 
the  beginning  of  paragraph  (b)  the 
phrase  "Administrative  penalties"  and 
replacing  it  with  the  phrase  "Civil 
penalties";  and 

C.  Removing  from  where  it  appears  in 
paragraph  (c)  the  phrase  "lessee  from 
the  responsibility"  and  replacing  it  with 
the  phrase  "responsible  party". 

S  3164.1    (Amandad) 

100.  Section  3164.1(b)  is  amended  by 
removing  from  where  it  appears  the 
phrase  "binding  on  lessees  and 
operatora"  and  replacing  it  with  the 
phrase  "binding  on  operating  rights 
ownera  and  operatora,  as  appropriate,". 

S3164J    (Ani«nd*d] 

101.  Section  3164.3(a)  is  amended  by 
removing  from  where  it  appeara  at  the 
beginning  of  the  section  the  phrase 
"Lessees  shall"  and  replacing  it  with  the 
phrase  "Operatora  shall". 

9316S.1    [AmMidwl] 

102.  Section  3165.1  is  amended  by: 

A.  Removing  from  where  it  appean  in 
paragraph  (a)  the  phrase  "in  triplicate 
with  the  authorizeid  officer,  and  they 
shall"  and  replacing  it  with  the  phrase 
"with  the  audwrized  officer,  and  shall"; 

B.  Revising  paragraph  (b)  to  read: 
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(b)  The  authorized  ofRqer  shall  act  on 
applications  submitted  for  a  suspension 
of  operations  or  production,  or  both, 
filed  purauant  to  9  3103.4-2  of  this  tide. 
The  appUcation  for  suspension  shall  be 
filed  with  the  authorized  officer  prior  to 
die  expiration  date  of  the  lease;  shall  be 
executed  by  all  operating  rights  ownera 
or,  in  the  case  of  a  Federal  unit 
approved  under  Part  3180  of  diis  tide,  by 
the  unit  operator  on  behalf  of  the 
committed  tracts  or  by  all  operating 
rights  ownere  of  such  tracts;  and  shall 
include  a  full  statement  of  the 
circumstances  that  makes  such  relief 
necessary. 

and 

C.  Removing  &om  where  it  appeara  in 
paragrph  (c)  die  phrase  "was  filed  with 
the  authorized  officer"  and  replacing  it 
widi  die  phrase  "was  filed  or  the  date 
specified  by  the  authorized  officer". 


93165.1-1    [AmendMl] 

103.  Section  3165.1-1  is  amended  by 
removing  fix)m  where  it  appeara  the 
phrase  "shall  be  filed  in  tiiplicate  in  the 
office"  and  replacing  it  with  the  phrase 
"shall  be  filed  in  die  office". 

93165.2    [Am«)dMl] 

104.  Section  3165.2  is  amended  by 
removing  bom  where  it  appeara  the 
phrase  "the  lessee's  obligations"  and 
replacing  it  with  the  phrase  "the 
obligafions". 

§3165.3    [AmwKtod] 

105.  Section  3165.3(a)  is  amended  by 
removing  bom  where  it  appeare  at  the 
beginning  of  the  paragraph  the  phrase 
"Whenever  a  lessee  fails"  and  replacing 
it  widi  die  phrase  "Whenever  an 
operating  rights  owner  or  operator,  as 
appropriate,  fails",  by  removing  from 
where  it  appeara  the  phrase  "given  the 
lessee  to  remedy"  and  replacing  it  with 
the  phrase  "given  the  appropriate  party 
to  remedy",  by  removing  from  where  it 
appeara  the  phrase  "to  any  peraon 
authorized  by  the  lessee  to  conduct  or 
supervise"  and  replacing  it  with  the 
phrase  "to  any  peraon  conducting  or 
supervising",  and  by  removing  from 
where  it  appeara  the  phrase  "or  field 
employee  shall  be  mailed  to  the  lessee 
or  the  lessee's  designated  representative 
as  described  above",  and  replacing  it 
with  the  phrase  "or  field  employee, or 
designated  representative  shall  also  be 
mailed  to  the  operator",  and  by 
removing  from  where  it  appeara  at  the 
end  of  the  last  sentence  the  phrase 
"mailed  to  the  lessee  of  record"  and 
replacing  it  with  die  phrase  "mailed  to 
die  operating  rights  owner";  and 

9316S.4    [AmwMtod] 

106.  Section  3165.4  is  amended  by: 


A.  Amending  paragraph  (c)  by 
removing  from  where  it  appean  the 
phrase  "an  appeal  shall  not  result"  and 
replacing  it  with  the  phrase  "any  appeal 
filed  purauant  to  paragraphs  (a)  and  (b) 
of  diis  section  shall  not  result";  and 

B.  Amending  paragraph  (d)  by 
removing  bom  where  it  appeara  the 
phrase  "in  the  event  the  lessee  has 
failed"  and  replacing  it  with  the  phrase 
"in  die  event  the  operator  has  failed". 

PART  3180-{AMENOEO] 

107.  The  audiorify  citation  for  Part 
3180  is  revised  to  read: 

Authority:  Mineral  Leasing  Act  of  1820.  as 
amended  and  supplemented  (30  U.S.C.  181. 
189,  226(e).  226(m)). 

99  3183.3-1. 3183.4, 3183.5  and  3183.6 
[(tod*signat*d  as  99  3183.4, 3183J.  3183.6 
and  3183.7  r**p*cttv*ty] 

,108.  Sections  3163.3-1.  3183.4.  3183.5 
and  3183.6  are  redesignated  as 
99  3183.4.  3183.5.  3183.6  and  3183.7. 
respectively. 

109.  Section  3183.4.  previously  \ 
9  3183.3-1.  is  revised  to  read: 

93183.4    Approval  of  executed  agreement 

(a)  A  unit  agreement  shall  be 
approved  by  the  authorized  officer  upon 
a  determination  that  such  agreement  is 
necessary  or  advisable  in  the  public 
interest  and  is  for  the  purpose  of  mor^ 
properly  conserving  natural  resources^ 
Such  approval  shaU  be  incorporated  in  a 
Certification-Determination  document 
appended  to  the  agreement  (9  3186.1  of 
this  tide  for  example).  No  such 
agreement  shall  be  approved  unless  the 
parties  signatory  to  the  agreement  hold 
sufficient  interests  in  the  unit  area  to 
provide  reasonably  effective  control  of 
operations. 

(b)  The  public  interest  requirement  of 
ah  approved  unit  agreement  for 
unproven  areas  shall  be  satisfied  only  if 
the  unit  operator  commences  actual 
drilling  operations  and  thereafter 
diligendy  prosecutes  such  operations  in 
accordance  with  the  terms  of  said 
agreement.  If  an  application  is  received 
for  voluntary  termination  of  a  unit 
agreement  for  an  unproven  area  during 
its  fixed  term  or  such  an  agreement 
automatically  expires  at  the  end  of  its 
fixed  term  without  the  pubUc  interest 
requirement  having  been  satisfied,  the 
approval  of  that  agreement  by  the 
authorized  officer  and  lease 
segregations  and  extensions  under 

9  3107.3-2  of  diis  tide  shall  be  invalid, 
and  no  Federal  lease  shall  be  eligible  for 
extensions  under  9  3107.4  of  this  tide. 

(c)  Any  modification  of  tm  approved 
agreement  shall  require  the  prior 
approval  of  the  authorized  officer. 


93186.1    (Amwtded] 

110.  Section  3186.1  is  amended  by: 

A.  Amending  Section  9  by  revising  the 
last  paragraph  thereof  to  read: 

Until  the  establishment  of  a 
participaint  area,  the  failure  to 
commence  a  well  subsequent  to  the 
drilling  of  the  initial  obligation  well,  or 
in  the  case  of  multiple  well 
requirements,  if  specified,  subsequent  to 
the  drilling  of  those  multiple  wells,  as 
provided  for  in  this  (these)  section(8). 
within  the  time  allowed  including  any 
extension  of  time  granted  by  the  AO, 
shall  cause  this  agreement  to  terminate 
automatically.  Upon  failure  to  continue 
drilling  diligendy  any  well  other  than 
the  obligation  well(s)  commenced 
hereunder,  the  AO  may,  after  15  days 
notice  to  the  Unit  Operator,  declare  this 
unit  agreement  terminated.  Failure  to 
commence  drilling  the  initial  obligation 
well,  or  the  firat  of  multiple  obligation 
wells,  on  time  and  to  drill  it  diligendy 
shall  result  in  the  unit  agreement 
approval  being  declared  invalid  ab 
initio  by  the  AO.  In  the  case  of  multiple 
well  requirements,  failure  to  commence 
drilling  the  required  multiple  wells 
beyond  the  firat  well,  and  to  drill  them 
diligendy,  may  result  in  the  unit 
agreement  approval  being  declared 
invalid  ab  initio  by  the  AO; 

B.  Amending  Section  13  by  removing 
bom  the  beginning  of  the  first  paragraph 
the  phrase  "Any  party  hereto  owning  or 
controlling  the  working  interest  in  any 
unitized  land  having  thereon  a  regular 
well  location  may"  and  replacing  it  with 
the  phrase  "Any  operator  may",  by 
removing  fi^m  the  firat  paragraph  the 
phrase  "drill  a  well  to  test"  and 
replacing  it  widi  the  phrase  "drill  a  well 
on  the  unitized  land  to  test",  by 
removing  from  the  second  paragraph  the 
phrase  "by  a  working  interest  owner 
results  in  production"  and  replacing  it 
with  the  phrase  "by  a  non-unit  operator 
results  in  production",  and  by  removing 
bom  the  third  paragraph  bom  where  it 
appears  the  phrase  "by  a  working 
interest  owner  that  obtains"  and 
replacing  it  with  the  phrase  "by  a  non- 
unit  operator  that  obtains"; 

C.  Amending  Section  14  by  removing 
from  where  it  appeare  in  the  first 
paragraph  the  phrase  "or  the  working 
interest  owner  in  case  of  the  operation 
of  a  well  by  a  working  interest  owner  as 
herein  provided"  and  replacing  it  with 
the  phrase  "or  the  non-unit  operator  in 
the  case  of  the  operation  of  a  well  by  a 
non-unit  operator  as  herein  provided", 
by  removing  the  phrase  "be  made  by 
working  interest  ownera  responsible" 
and  replacing  it  with  the  phrase  "be 
made  by  an  operator  responsible",  and 
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by  removing  the  phrase  "to  reiieve  the 
lessees  xA  any  land"  and  replacing  it 
with  the  phrase  "to  relieve  the 
responsible  parties  of  any  land": 

D.  Amending  Section  15  by  removing 
from  where  it  appears  in  the  first 
paragraph  the  pivase  "paid  by 
appropriate  working  interest  owners 
under  existing  coirtracts.  laws,  and 
regulations,  provided  that  nothing  herein 
contained  shall  operate  to  relieve  the 
lessees  of  any  land  &om  their  respective 
lease  obiigations"  and  replacing  it  with 
the  phrase  "paid  by  the  appropriate 
parties  imder  existing  contracts,  laws, 
and  regulations,  provided  that  nothing 
herein  contained  shall  operate  to  relieve 
the  responsible  parties  of  the  land  from 
their  respective  obligations";  i 

E.  Amending  Section  18(g)  by 
removing  from  where  it  appears  in  the 
first  paragraph  the  phrase  "sec  17  (j)" 
and  replacing  it  with  the  phrase  "sec. 
17(m)",  by  removing  the  phrase  "(30 
U.S.C.  2260))"  and  replacing  it  with  the 
phrase  "(30  U.S.C.  226(m)r.  and  by 
adding  at  the  end  of  the  second 
paragraph  a  new  sentence  to  read:  "If 
public  interest  requirement  is  not 
satisfied,  the  segregation  of  a  lease  and/ 
or  extension  of  a  lease  pursuant  to  43 
CFR  3107.3-2  and  43  CFR  3107.4. 
respectively,  shaD  not  be  effective."; 

F.  Amending  Section  20  by  revising 
the  last  sentence  of  the  section  to  read: 
"If  the  public  interest  requirement  is  not 
satisfied,  the  approval  of  this  unit  by  the 
AO  shall  be  invalid.";  and 

G.  Amending  the  portion  entitled 
"Certification— Determination"  by 
adding  at  the  end  of  paragraph  A  a  new 
sentence  to  read:  "This  approval  shall 
be  invalid  ab  initio  if  the  public  interest 
requirement  under  i  3183.4(b)  of  tiiis 
title  is  not  met" 

PART  3200-(AMENOEO] 

111.  The  authority  citation  for  Par$ 
3200  is  revised  to  read:  | 

Aatkoritjr:  The  GeodMfnal  Sleaai  Ad  of 
197a  as  amended  (30  II.S.C  1001-lOZS). 


§3200.0-3    [Aaiendad) 

112.  Section  32O0U)-3  is  amended  by 
removing  from  where  it  appears  the 
phrase  "the  Geothermal  Steam  Act  of 
1970"  and  replacing  it  with  the  phrase 
"the  Geothennal  Steam  Act  of  1970^  as 
amended. 

$320010-5    (Amandecll 

113.  Section  3200.0-5  is  ameikded  \>y: 

A.  Revising  paragraph  (b)  to  read: 

(b)  "Secretarjr"  means  the  Secretary 
of  the  Interior.  i 

B.  Revising  paragraph  (e)  to  read 


(e)  "Party  ia  interest"  means  ■  puty 
who  is  or  will  be  verted  with  any 
interest  under  tlie  lease  as  defined  in 
paragraph  (f)  at  this  sectian.  No  one  is  a 
sole  party  in  interest  with  respect  to  an 
application,  offer,  competitive  hid  or 
lease  in  which  any  other  party  has  an 
interest  in  such  lease. 

C.  Revising  paragraph  (f)  to  read: 

(f)  "interest"  means  any  interest 
whatever  in  a  geothermal  lease, 
including,  but  not  limited  to:  (1)  A  record 
title  interest;  (2)  a  working  interest  (3) 
an  operating  right;  (4)  an  overriding 
royalty  interest  or  other  similar 
fiduciary  payments  or  arrangements:  or 
(5)  options.  "Interesr  does  not  include 
stock  ownership,  stockholding  or  stock 
control  in  a  lease  application  or  offer  or 
in  a  bid.  except  for  purposes  of  acreage 
limitations  in  {  3201.2  of  this  title  and 
qualifications  of  leases  in  Subpart  3202 
of  this  tide. 

D.  Revising  paragraph  (g)  to  read: 

(g)  "Director"  means  the  Director  of 
Ae  Bureau  of  Land  Management 

E.  Amending  paragraph  (k),  by 
removing  paragraphs  (k)(l)  through 
(k)(3)  in  their  entiret]r;  and 

F.  Adding  new  paragraphs  (m)  throu^ 
(w)  to  read: 

(m)  "Authorized  officer"  means  any 
employee  of  the  Bureau  of  Land 
Management  authorized  to  perform  the 
dums  described  in  Group  3200. 

(n)  "Proper  BLM  office"  means  the 
Bureau  of  Land  Management  office 
having  jurisdiction  over  the  lands 
subject  to  the  regulations  in  Group  3200. 

(o)  "Anniversary  date"  means  the 
same  day  and  month  in  succeeding 
years  as  that  on  which  the  lease  became 
effective. 

(p)  "Surface  managing  agenc3r"  means 
any  Federal  agency  outside  of  the 
Department  of  the  Interior  which  has 
jurisdiction  over  the  surfiace  overlying 
Federally-owned  minerals. 

(q)  "Bureau"  means  the  Bureau  of 
Land  Management 

(r)  "Service"  means  the  Minerals 
Management  Service. 

(s)  'Transfer"  means  any  conveyance 
of  an  interest  in  a  lease  by  assignment 
sublease  or  otherwise.  This  defoiition 
includes  the  terms:  "assignment"  which 
means  a  transfer  of  all  or  a  portion  of 
the  lessee's  record  title  interest  in  a 
leasee;  and  "sublease"  which  means  a 
transfer  of  a  non-reoord  title  interest  in  a 
lease,  te..  a  transfer  of  operating  rights 
is  normally  a  sublease  and  a  soUease  is 
a  sdjaidiary  arrangement  between  the 
lessee  (saUessor)  and  the  sublessee,  but 
a  suUeaae  does  not  inchtde  a  transfer  of 
a  ptuely  financial  interest,  such  as 
overriding  royalty  Interest  or  payment 


oat  of  production,  nor  does  it  affect  the 
relatioiiship  imposed  by  a  lease  between 
the  lessee(s)  and  the  United  States. 

(t)  "Lessee"  means  a  person  or  entity ' 
holding  record  title  in  a  lease  issued  by 
the  United  States. 

(u)  "Operating  rights  owner"  means  a 
person  or  entity  holding  operating  rights 
in  a  lease  issued  by  the  United  States.  A 
lessee  also  may  be  an  operating  rights 
owner  if  the  operating  rights  in  a  lease 
or  a  portion  thereof  have  not  been 
severed  from  record  title. 

(v)  "Operator"  means  any  person  or 
entity,  including  but  not  limited  to  the 
lessee,  operating  rights  owner,  or  facility 
operator,  who  has  stated  in  ivriting  to 
the  authorized  officer  that  it  is 
responsible  under  the  terms  and 
conditions  of  the  lease  for  the 
operations  conducted  on  the  leased 
lands  or  a  portion  thereof. 

(w)  "Public  domain  lands"  means 
lands,  including  mineral  estates,  that 
never  left  the  owner^p  of  the  United 
States,  lands  that  were  obtained  by  the 
United  States  in  exchange  for  puUic 
domain  lands,  lands  that  have  reverted 
to  the  ownership  of  the  United  States 
through  the  operation  of  the  public  land 
laws,  and  other  lands  speciflcaUy 
identified  by  the  Congress  as  part  of  the 
public  domain. 

S  32000-6  and  3200.0-7    [Remevadl* 

114.  Sections  3200J>-e  and  32O0J0-7 
are  removed  in  their  entirety. 


§3200i0-«    [Ratfsrtgnatad as {320010-61 

115.  Section  3200J)-8  is,  redesignated 
as  S  3200X)-6  and  paragraph  (a)  thereof 
is  amended  by  removing  the  third 
sentence  thereof  in  its  entirety  and  by 
removing  from  the  end  thereof  the  word 
"chapter"  and  replacing  it  with  the  word 
"Utle". 

lie.  A  new  1 320ai  is  added  to  read: 

{3200.1    CompelMve  and  noncompetltlva 

The  authorized  officer  shall  determine 
the  boundaries  of  known  geothermal 
resource  areas.  All  lands  within  such 
boundaries  ^all  only  be  leased 
competitively  to  the  highest  qualified 
bidder  in  accordance  with  Part  3220  of 
this  title.  All  other  lands  shall  be  leased 
noncoD^titively,  if  at  all,  to  the  first 
qualified  offeror  in  accordance  with  Part 
3210  of  this  title. 

(a)  In  determining  whether  die  geology 
of  an  area  is  of  such  a  nature  that  die 
area  should  be  designated  as  a  KGRA. 
the  authorized  otBca  shall  use  such 
geologic  and  technical  evidence  as  he/ 
she  deems  appropriate,  including  the 
following: 
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(1)  The  existence  of  siliceous  sinter 
and  natural  geysers; 

(2)  The  temperature  of  fumaroles. 
thermal  springs  and  mud  volcanoes; 

(3)  The  ^Oi  content  of  spring  water; 

(4)  The  Na/K  ratio  in  spring  waters  or 
ho>-water  systems; 

(5)  The  existence  of  volcanoes  and 
calderas  of  late  Tertiary  or  Quaternary 
age; 

(6)  Conductive  heat  flows  and 
geothermal  gradient; 

(7)  The  porosity  and  the  permeabihty 
of  a  potential  reservoir; 

(8)  The  results  of  electrical  resistivity 
surveys; 

(9)  The  results  of  magnetic,  gravity 
^  and  airborne  infrared  geophysical 
'surveys;  and 

(10)  The  information  obtained  through 
other  geophysical  methods,  such  as 
microseismic,  seismic  ground  noise, 
electromagnetic  and  telluric  surveys  if 
such  methods  prove  to  have  significant 
use  in  evaluation. 

(b)  For  purposes  of  KGRA 
classificatioa,  a  ""discovery"  or 
"discoveries"  shall  be  considered  to  be 
any  weD  deemed  by  the  authorized 
officer  to  be  capable  of  producing 
geothermal  resources  in  commercial 
quantities.  Where  the  geological 
structure  is  not  known,  "nearby"  shall 
be  considered  to  be  5  miles  or  less  from 
any  such  discovery.  Lands  nearby  a 
discovery  shall  be  classified  as  KGRA 
unless  it  is  determined  that  the  lands  are 
on  a  different  geological  structure  from 
the  discovery.  Where  the  authorized 
officer  has  determined  the  extent  of  a 
structure  on  which  a  discovery  has  been 
made,  all  lands  in  that  structural  area 
contributing  geothermal  resources  tO 
that  discovery  shall  be  deemed  a  KGRA 
regardless  of  the  distance  from  the 
discovery. 

.(c)  "Competitive  interest"  shall  exist 
in  the  entire  area  covered  by  an 
application  for  a  geothermal  lease  if  at 
least  one-half  of  the  lands  covered  by 
application  are  also  covered  by  another 
application  which  was  filed  daring  the 
same  application  filing  period,  whether 
or  not  that  other  application  is 
subsequently  withdrawn  or  rejected. 
Competitive  interest  shaU  not  be 
deemed  to  exist  in  the  entire  area 
covered  by  an  application  because  of  an 
overlapping  application,  if  less  than  one- 
half  of  the  lands  subject  to  the  first     ' 
application  are  covered  by  any  other 
single  application  filed  during  the  same 
application  filing  period:  however,  some 
of  the  lands  subject  to  the  first 
apphcation  may  be  determined  to  be 
within  a  KGRA  pursuant  to  the  first 
sentence  of  this  paragraph. 

T17.  A  new  S  320a2  is  added  to  read: 


93200.2    yaaagsment of Fadecai mtoerrta 
from  raeervatf  minsfal  estatae. 

Where  nonmineral  public  land 
disposal  statutes  |Rt>vided  that  in 
conveyances  of  title  ail  or  certain 
minerals  shall  be  reserved  to  the  United 
States  together  with  the  right  to  prospect 
for,  mine  and  remove  the  minerals  under 
applicable  law  and  regulations  as  the 
Secretary  may  prescribe,  the  lease  or 
sale,  and  administration  and 
management  of  use  of  such  minerals 
shall  be  accompbshed  mder  the 
regulations  of  Group  3200  of  this  tide 
Such  mineral  estate  inchide.  but  are  not 
limited  to,  those  that  have  been  or  will 
be  reserved  under  the  authorities  of  the 
Recreation  and  Pebtic  Purposes  Act,  as 
amended  (43  U.S.C.  869  et  seg.].  the 
Small  Tract  Act  of  }une  1. 1938,  as 
amended  (43  U.S.C  682(b))  and  the 
Federal  Land  Policy  and  Management  of 
197B  43  U.S.C.  1701  et  seg.]. 


S  3201.1-1    lAaiantfBd) 

118.  Section  3201.1-1  is  amended  by: 

A.  Adding  a  new  paragraph  (a)  to 
read: 

(a)  llie  Secretary  may  issue  a 
geothermal  lease  when  he/she 
determines  such  issuance  woidd  be  in 
the  public  interest; 

and 

B.  The  existiBg  paragraph  of  the 
section  is  designated  as  paragraph  (b) 
by  inserting  the  fi^ire  "(b)"  at  die 
begiiming  of  the  para^aph.  and  the 
figures  (a),  (b),  and  (c)  are  changed  to 
(1).  (2).  and  (3). 

{3201.1-2    [Amended] 

119.  Section  3201.1-2(b)(2)  is  amended 
by  removing  from  where  it  appears  the 
word  "chapter"  and  replacing  it  with  the 
word  "title". 

{3201.1-4    [Aaiendedl 

120.  Section  3201.1-4  is  amended  by 
removing  the  i^ase  "Federal  Power 
Commission"  from  the  title  and  the 
place  it  appears  in  the  hody  of  the 
section  and  replacing  it  with  die  phrase 
"Federal  Energy  Regulatory 
Commission". 

{3202:2    [AnwndadI 

121.  Section  3202.2  is  amended  by 
revising  the  first  sentence  of  the  section 
to  read:  "Submission  of  an  executed 
lease  application  or  offer,  competitive 
bid  or  request  for  approval  of  a  transfer 
of  record  title  or  of  operating  rights 
(sublease)  constitutes  certification  of 
compliance  with  the  regulations  of  this 
group  and  the  Act." 

{3202.2-2    (Ramovedl 

122.  Section  3202.2-2  is  removed  in  its 
entirety. 


123.  Section  3202.2-3  is  redesignated 
as  S  3202.2-2  and  revised  to  read: 

{3202.2-2   Attomey-ln-fact/a0snL 

An  attorney-in-fact  or  an  agent  may 
execute  and  file  an  apphcation.  offer, 
competitive  bid  or  transfer  of  record  title 
or  of  operating  rights  (sublease),  request 
for  approval  of  a  transfer  or  other  lease- 
related  docuBient. 

{3202J-4    [Removed] 

124.  Section  3202.2-4  is  removed  in  its 
entirety. 

{3202.2-6    [Redesignated as (3202.2-6) 

125.  Section  320Z.2-6  is  redesignated 
as  S  3202.2-3  and  is  amended  by 
removing  the  last  two  sentences  thereof 
and  replacing  them  with  the  sentence  to 
read:  "All  interested  parties  may  be 
requfred  to  furnish  evidence  of  their 
quafifieatioits  upon  the  written  request 
of  the  authorized  officer." 

{3202.2-6    (Rsdsslgwelsd  ae  {  3202J-41 

126.  Section  320Z.2-6  is  redesignated 
as  S  9202.2-4  and  is  amended  by 
removing  in  its  entirety  all  language 
following  the  first  two  sentences  of  the 
section. 

127.  Section  3203.1-1  is  revised  to 
read: 

{3203.1-1    Dating  eflsaess. 

All  geothermal  leases  shaO  be 
considered  issued  when  signed  by  the 
authorized  officer.  Geothermal  leases, 
except  future  interest  leases  issued 
under  Subpart  3207  of  this  title,  shall  be 
effective  as  to  the  first  day  of  the  month 
following  the  date  the  leases  are  issued. 
A  lease  may  be  made  effective  on  the 
first  day  of  the  month  within  which  it  is 
issued  if  a  written  request  is  made  prior 
to  the  date  of  signature  of  the  authorized 
officer.  A  renewal  lease  shall  be  dated 
from  the  termination  of  the  original 
lease. 

{3203.1-3   fAmendedl 

128.  Section  3203.1-3  is  amended  by 
removing  fitnn  the  beginning  of  the 
section  the  designation  "(a)". 

{3203.1-4    [Amended! 

129.  Settion  3203.1-4  is  amended  by 
removing  from  where  it  appears  in 
paragraph  (d)  the  citation  "30  CFR 
270.17"  and  replacing  it  with  the  citation 
"{32053-8  of  this  tiUe". 

{320S.2    [Amended] 

130.  Section  3203.2  is  amended  by: 
A.  Amending  paragraph  (b)  by 

removing  fit>m  where  it  appears  at  the 
end  of  the  second  sentence  the  phrase  ", 
or  as  provided  for  in  Part  3230  of  this 
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chapter  with  respect  to  'conversion 
rights'  ";  and  j . 

B,  Amending  paragraph  (d)  by 
removing  from  where  is  appears  in  the 
first  sentence  thereof  the  word  "will" 
and  replacing  it  with  the  word  "shall", 
by  removing  from  where  it  appears  in 
the  first  sentence  thereof  the  word 
"chapter"  and  replacing  it  with  the  word 
"tide"  and  by  removing  from  where  it 
appears  in  the  third  sentence  thereof  the 
word  "will"  and  replacing  it  with  the 
word  "shaU". 

S3203J    [AMMiMtod]  I 

131.  Section  3203.3  is  amended  by 
removing  from  where  it  appears  the 
citation  "S  3203.2"  and  replacing  it  with 
the  phrase  "9  3203^  of  this  tide". 

S3203^   [Ammded] 

132.  Section  3203.5  is  amended  by: 

A.  Removing  frx>m  where  it  appears 
the  phrase  "lessee  or  designated 
operator,"  and  replacing  it  with  the 
word  "operator",  and 

B.  Removing  from  the  2  places  where 
it  appears  the  word  "supervisor"  and 
replacing  it  with  the  phrase  "authorized 
officer". 


133.  Section  3203.6  is  amended  by 
removing  from  where  it  appears  in  the 
introductory  paragraph  the  citation 

"i  3209.9-S(d) "  and  replacing  it  wiUi  die 
citation  "3209.0-5",  by  removing  from 
where  it  appears  in  the  introductory 
paragraph  and  paragraph  (a)  the  word 
"chapter"  and  replacing  it  with  the  word 
"title",  by  removing  from  where  it 
appears  in  paragraphs  (a)  and  (b)  the 
phiase'The  lessee  shall"  and  replacing 
it  with  the  phrase  "The  operator  shall", 
by  removing  from  where  it  appears  in 
paragraph  (a)  die  citation  "43  CFR 
3284.4"  and  replacing  it  with  the  citation 
"S  3264.4  of  this  tide",  by  removing  from 
where  it  appears  in  paragraph  fb]  the 
citation  "43  CFR  3282.4"  and  replacing  it 
widi  die  citation  "{  3282.4  of  diis  tide", 
and  by  removing  from  where  it  appears 
in  paragraph  (b).  the  citation  "43  CFR 
3282.4-2"  and  replacing  it  widi  Uie 
citatton  "S  S282.4-2  of  diis  tide". 

isao&t   [Anwndad] 

134.  Section  3203.8  is  amended  by: 

A.  Amending  paragraph  (a)  by      | 
removing  from  where  it  appears  the' 
phrase  "the  Supervisor"  and  replacing  it 
with  die  phrase  "the  audiorized  Officer" 
and  by  removing  from  where  it  appears 
the  phrase  "consent  of  any  lessee     i 
affected"  and  replacing  it  with  the   ' 
phrase  "consent  of  any  operating  rights 
owner  affected";  and  i 

B.  Amending  p^agraph  (b)  by      ) 
removing  from  where  it  appears  the 


phrase  "the  lessee  must  drill"  and 
replacing  it  with  the  phrase  "the 
operating  rights  owner  shall  drill",  by 
removing  from  where  it  appears  the 
phrase  "wells,  the  lessee  may,  with"  and 
replacing  it  with  the  phrase  "wells,  the 
operating  rights  owner  may,  with",  by 
removing  from  where  it  appears  the 
phrase  "the  Supervisor"  and  replacing  it 
with  the  phrase  "the  authorized  officer", 
and  by  removing  from  where  it  appears 
at  the  end  of  paragraph  (b)  the  citation 
"43  CFR  Part  3280"  and  replacing  it  widi 
die  citation  "S  3262.3  of  diis  tide". 

135.  The  tide  of  Subpart  3205  is 
revised  to  read: 

SubfMrt  3205— f«M,  RMitals  and 
RoyidtiM 

S320S.1-2    [Anwnded] 

136.  Section  3205.1-2(a](l)  is  amended 
by  removing  from  where  it  appears  the 
phrase  "all  first-year  rentals"  and 
replacing  it  with  the  phrase  "all  first- 
year  advance  rentals". 

137.  Section  3205.2  is  revised  to  read: 

S320U    FBIngfaM. 

(a)  No  filing  fee  is  required  for 
competitive  lease  applications. 

(b)  Applications  for  noncompetitive 
leases,  including  future  interest  leases, 
shall  be  accompanied  by  a 
nonrefundable  filing  fee  of  $75  for  each 
application. 

(c)  Applications  for  approval  of  a 
transfer  of  a  lease  or  any  interest  therein 
shall  be  accompanied  by  a 
nonrefundable  filing  fee  of  $50  for  each 
separate  transfer. 

(d)  No  filing  fee  is  required  for 
requests  or  nominations  for  parcels  to 
be  offered  for  competitive  sale. 

9320S.3-1    [AiiMndMl] 

138.  Section  3205.3-1  is  amended  by 
revising  the  first  sentence  thereof  to 
read:  "Each  application  shall  be 
accompanied  by  payment  of  the  first- 
year's  advance  rental  of  $1  per  acre  or 
fraction  thereof  based  on  the  total 
acreage  included  in  the  application, 
except  that  no  advance  rental  payment 
is  required  with  an  application  for  a 
future  interest",  by  removing  where  it 
appears  in  the  second  sentence  thereof 
the  phrase  "first-year's  rental"  and 
replacing  it  with  the  phrase  "first-year's 
advance  rental"  and  by  removing  from 
where  it  appears  in  the  last  sentence 
thereof  the  phrase  "of  the  application" 
and  replacing  it  with  the  phrase  "or  die 
application". 

|320S>-2   (Amandadl 

139.  Section  3205.3-2  is  amended  by: 
A.  Amending  paragraph  (a)  by 

removing  from  where  it  appears  the 
phrase  "proper  BLM  office"  and 


replacing  it  with  the  phrase  "designated 
Service  office"  and  by  removing  from 
where  it  appears  the  word  "chapter" 
and  replacing  tt  with  the  word  "title"; 

B.  Amending  paragraph  (c)  by 
removing  from  where  it  appears  the 
word  "chatper"  and  replacing  it  with  the 
word  "tide":  and 

C.  Revising  paragraph  (d)  to  read: 

"(d)  If  the  payment  is  due  on  a  day  in 
which  the  designated  Service  office  is 
closed,  payment  received  on  the  next 
official  working  day  shall  be  deemed  to 
be  made  on  time." 

S320&3-7    [Amwided] 

140.  Section  3205.3-7(b]  is  amended  by 
revising  the  introductory  paragraph  to 
read: 

"(b)  An  application  hereunder  shall  be 
filed  with  the  authorized  officer  and 
shall:". 

141.  Section  3205.3-8  is  revised  to 
read: 

i  320S.3-8   Suapanaion  of  oparatlona  and 
Droductlon  or  amoMMion  of  ooratloni- 

(a)  A  suspension  of  all  operations  and 
production  on  a  producing  lease  may, 
upon  application  by  the  operating  rights 
owner,  be  consented  to  by  the 
authorized  officer,  including  cases 
where  the  operator  is  prevented  fi*om 
continuing  production,  despite  the 
exercise  of  due  care  and  diligence,  by 
matters  beyond  the  operator's 
reasonable  control.  Applications  for 
suspensions  of  all  operations  and 
production  shall  be  filed  in  the  proper 
BLM  office.  Complete  information 
showing  the  necessity  for  such  relief 
shall  be  furnished. 

(b)  The  authorized  officer  may,  in  the 
interest  of  conservation,  direct  the 
suspension  of  operations  on  any  lease. 

(c)  The  term  of  any  lease  shall  be 
extended  by  adding  thereto  the  period  of 
the  suspension,  and  no  lease  shall  be 
deemed  to  expire  during  any 
suspension. 

(d)  A  suspension  shall  take  effect  as 
of  the  time  specified  in  the  direction  or 
assent  of  the  authorized  officer  and 
shall  last  for  the  period  specified  in  the 
order  or  approval,  except  as  provided  in 
paragraphs  (f)  and  (g)  of  this  section. 

(e)  Rental  or  minimum  royalty 
paynienta  shall  be  suspended  during  any 
period  of  suspension  directed  or 
assented  to  by  the  authorized  officer 
beginning  widi  the  first  day  of  the  lease 
month  in  which  the  suspension  becomes 
effective  or,  if  the  suspension  becomes 
effective  on  any  date  dther  than  the  first 
day  of  a  lease  month,  beginning  with  the 
first  day  of  die  lease  month  following 
such  effective  date.  Rental  or  minimum 
royalty  payments  shall  resume  on  the 
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first  day  of  die  lease  mondi  in  which  the 
suspension  is  terminated.  Where  rentals 
are  creditable  against  royalties  and 
have  been  paid  in  advance,  proper 
credit  shall  be  allowed  on  the  next 
rental  or  royalty  due  under  the  terms  of 
the  lease. 

(f)  Where  operations  only  or  all 
operations  and  production  have  been 
suspended  on  a  lease  and  the  authorized 
officer  approves  resumption  of 
operations  only  or  all  operations  and 
production,  such  resumption  shall  be 
regarded  as  terminating  the  suspension, 
including  the  suspension  of  rental  or 
minimum  royalty  payments,  as  provided 
in  paragraph  (e)  of  this  section. 

(g)  Whenever  it  appears  from 
information  obtained  by  or  furnished  to 
the  authorized  officer  that  the  interest  of 
the  lessor  requires  additional  drilling  or 
producing  operations,  he/she  may,  by 
written  notice,  order  the  beginning  or 
resumption  of  such  operations. 

(h)  The  relief  authorized  under  this 
section  also  may  be  obtained  for  any 
leases  included  within  an  approval  unit 
or  cooperative  plan  or  development  and 
operation.  Unit  or  cooperative  plan 
obligations  shall  not  be  SD^>ended  by 
relief  obtained  under  this  section  but 
shall  be  saspended  only  in  accordance 
widi  the  terms  and  conditions  of  the 
specific  onit  or  cooperative  plan. 

9320&3.9    I 


i] 

142.  Section  3205.3-9  is  amended  by 
removing  fitmi  the  two  places  ft  appears 
the  word  "Supervisor"  and  replacing  it 
widi  die  phrase  "audiorized  officer",  Iry 
removing  bom  where  it  appears  die 
word  "diapter"  and  replacing  it  with  the 
word  "tide",  by  removing  from  where  H 
appears  in  fourth,  sevendi  and  eighth 
sentences  die  word  "will"  and  replacing 
it  widi  die  word  "shall"  and  by 
removing  from  wdiere  ft  appears  in  the 
seventh  sentence  the  woid  "most"  and 
replacing  ft  widr  die  word  "shall". 

S320&4-1    [AtMitdadl 

143.  Section  3205.4-1  is  amended  by 
removing  from  where  it  appears  the 
citation  "§  3205.3"  and  rej^cing  it  with 
the  citation  "5  3205.3  of  this  tide". 

93205.4-2    lAmandad)       . 

144.  Section  320K.4-2  is  amended  by 
removing  from  where  it  appears  the 
citation  "Subpart  3205"  and  i^ladng  it 
with  the  citation  "suiipart  3205  of  this 
tide"  and  by  removing  from  where  it 
appears  die  citation  "8  3205.3"  and 
replacing  it  with  the  citation  "9  3205.3  of 
diis  tide". 

145.  Sections  3206.1,  3206.1-1  and 
3206.1-2  are  revised  to  read: 


§3208.1    Bond  obNgatfone  and  ffflng. 

93206.1-1    Bond  oMigationa. 

A  surety  or  personal  bond  conditioned 
upon  compliance  of  the  terms  and 
conditions  of  die  entire  leasehold(s) 
covered  by  the  bond  shall  be  submitied 
by  the  lessee,  operating  rights  owner 
(sublessee),  or  operator  prior  to  the 
commencement  of  drilling  operations. 

93206.1-2    niing. 

A  single  originally  executed  copy  of  a 
bond  on  the  appropriate  form  approved 
by  the  Director  shall  be  filed  in  the 
proper  BLM  office.  Nationwide  bonds 
may  be  filed  in  any  Bureau  State  office 
(See  9 1821.2-1).  For  unit  bond  forms  see 
subpart  3284  of  diis  title. 

146.  Section  3206.2  is  revised  to  read: 

93206.2    Laasabond. 

A  lease  bortd  may  be  posted  by  a 
lessee,  operating  rights  owner 
(sublessee),  or  operator,  in  an  amount  of 
not  less  than  $10,000  for  each  lease 
conditicmed  upon  compliance  with  all  of 
the  terms  of  the  lease.  Where  2  or  more 
pricipals  have.biterests  in  different 
portions  of  the  lease,  separate  bonds 
may  be  posted.  The  operator  on  the 
ground  shall  be  covered  by  a  bond  in 
his/her  name  as  principal,  or  in  the 
name  of  the  lessee  or  sublessee, 
provided  that  lessee  or  sublessee  and 
surety  consent  is  provided. 


99  3206.3  and  9208.9-1    (Rwnevmt) 

147.  Sections  3208.3  and  3208.3-1  are 
removed  in  their  entirety. 

93206.3-2    [Ramvwad) 

93206>^   (Radasignatad from 9 3206.3] 

148.  Section  3206.3-2  is  removed  in  its 
entirety,  and  9  3206.3-3  is  redesignated 
as  9  3206.3  and  revised  to  read  as 
follows: 

93206.3    UabWty. 

Where  a  bond  is  furnished  by  an 
operating  rights  owner  (sublessee]  or 
operator,  the  Secretary  may  bring  suit 
thereon  without  joining  the  lessee  if  ha/ 
she  is  not  a  party  to  the  bond. 

149.  Section  3206.5  is  revised  to  read: 

9320CS   StatMrtdatand. 

In  lieu  of  bonds  required  under  this 
subpart,  the  lessee,  operating  rights 
owner  (sublessee),  or  operator  may 
furnish  a  bond  in  an  amount  of  not  less 
dian  $50,000  for  fiill  statewide  coverage 
for  an  geothermal  leases  ii^  the    ^^    .  ,,. 
applicable  State.  '.  '  '.;'.'._ 

150.  Section  3206.6  is  revised  to  read: 

93206l6    NaOomvMabond. 

In  Ueu  of  bonds  required  under  this 
subpart  die  lessee,  operafrng  rigfatii 
owner  (soblessee),  or  operator  may 


furnish  a  bond  in  an  amount  of  not  less 
dian  $150,000  for  full  nationwide 
coverage  for  all  geothermal  leases. 

151.  A  new  9  3208.9  is  added  to  read: 

93206.9    Tarmlnatien  of  period  Of  NaMMy. 

The  period  of  liability  of  any  lease 
shall  not  terminate  until  all  lease  terms 
and  conditions  have  been  fulfilled. 

152.  Section  3207.2-3(c)  is  revised  to 
read  as  follows: 


93207.2-3    t^askio. 

•  ♦        *        •        ♦ 

(c)  No  rental  or  royalty  shall  be  due  to 
the  United  States  prior  to  the  vesting  of 
the  mineral  rights  in  the  United  States. 
However,  as  consideration  for  die 
issuance  of  a  noncompetitive  future 
interest  geothermal  lease,  the  lessee 
shall  agree  that  if,  prior  to  the  vesting  of 
the  mineral  rights  in  the  United  States: 

(1)  The  future  interest  lessee  ti-ansfers 
all  or  a  part  of  the  lessee's  present 
interests,  such  lessee  ^11  file  in  the 
proper  BLM  office  an  assignment  or 
transfer,  in  accordance  with  Subpart 
3241  of  diis  tide,  of  die  fuhire  interest 
lease  of  the  same  type  and  proportion  as 
the  transfer  of  the  present  interest  and 

(2)  The  future  interest  lessee's  present 
lease  interests  are  relinquished, 
canceled,  terminated,  or  expired,  the 
future  interest  lease  rights  with  the 
United  States  also  shaU  cease  and 
terminate  to  the  same  extent. 

153.  Section  3207.3-2(c)  is  revised  to 
read  as  follows: 

93207.3-2    Leasing. 

*  •        •        •        • 

(c)  No  rental  or  royalty  shall  be  due  to 
the  United  States  prior  to  the  vesting  of 
the  mineral  rights  in  the  United  States. 
However,  as  consideration  for  the 
issuance  of  a  competitive  future  interest 
geothermal  lease,  the  lessee  shall  agree 
that  if,  prior  to  the  vesting  of  the  mineral 
rights  in  the  United  States: 

(1)  The  fiiture  interest  lessee  transfers 
all  or  a  part  of  the  lessee's  present 
interests,  sudi  lessee  shall  file  in  the 
proper  BLM  office  an  assignment  or 
transfer,  in  accordance  with  Sul^iart 
3241  of  dus  tide,  of  die  fiitiire  interest 
lease  of  the  same  type  and  proportion  as 
the  transfer  of  the  present  interest  and 

(2)  The  future  interest  lessee's  present 
lease  interests  are  relinquished, 
canceled,  terminated,  w  expired,  the 
future  interest  lease  rights  with  the 
United  States  also  shall  cease  and 
terminate  to  the  same  extent 

9320941-1   UinMftdadl 

154.  Section  3209Jtr\{a]  is  amended  by 
removing  from  where  it,  appears  the 
phrase  "on  the  pubUc  land  for 
geothermal  resources"  and  replacing  it  . 
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with  the  following:  "unleased  public 
lands,  the  surface  of  which  is 
administered  by  the  Bureau,  and  on 
lands  under  a  Federal  lease  for 
geothermal  resources  by  the  lessee.  At 
the  request  of  any  other  surface 
managing  agency,  the  procedures  in  this 
part  may  be  applied  on  a  case  by  case 
basis  to  unleased  public  lands 
administered  by  such  agency";  and  by 
removing  the  last  sentence  thereof  in  its 
entirfcty. 


§32M.0-5    [Amandad] 

155.  Section  3209.0-5  is  amended  by 
removing  paragraph  (c)  in  its  entirety 
and  redesignating  paragraph  (d)  as 
paragraph  (c). 

156.  Section  3209.4-l(b)  is  revised  to 
read: 

93209.4-1    GeneraL 


(b)  A  party  shall  be  excused  from 
compliance  with  the  requirements  of 
paragraph  (a)  of  this  section  if  he/she 
possesses  either  a  nationwide  bond  in 
the  amount  of  not  less  than  $50,000 
covering  all  exploration  operations,  or  a 
statewide  bond  in  the  amount  of  not  less 
than  $25,000  covering  all  exploration 
operations  in  the  state  in  which  the 
lands  on  which  he/she  has  filed  the 
Notice  of  Intent  are  situated,  or  a  lease 
bond  of  not  less  than  $10,000  furnished 
in  accordance  with  9  3206.2  of  this  title. 

PART  3210— {AMENDED] 

157.  The  authority  citation  for  Part , 
3210  is  revised  to  read* 

Authority:  The  Geothermal  Steam  Act  of 
1970.  as  amended  (30  U.S.C.  1001-1025). 

158.  Section  3210.2-1  is  revised  to 
read: 


932102-1    Applcation. 

An  application  for  a  lease  shall  be 
filed  in  an  original  and  2  copies  in  the 
proper  BLM  office  on  a  form  approved 
by  the  Director.  The  original  form,  or  a 
copy  thereof,  filled  in  by  typewriter  or 
printed  plainly  in  ink,  manually  signed 
in  ink  and  dated  by  the  offeror,  or  the 
offeror's  duly  authorized  agent  or      < 
attorney-in-fact  shall  be  required,     I 
Copies  shall  be  an  exact  reproduction 
on  1  page  of  both  sides  of  the  approved 
form  without  additions,  omissions  or 
other  changes  or  advertising.  The 
appUcation  shall  be  submitted  in  a 
sealed  envelope  marked  "Application 
for  lease  pursuant  to  43  CFR  Part  3210." 
The  application  shall  include  a  complete 
and  accurate  description  of  the  lands 
applied  for,  which  shall  include  all 
available  lands,  including  reserved 
geothermal  resources,  within  a  surveyed 
or  protracted  section,  or,  if  the  lands  are 


neither  surveyed  nor  protracted  and  are 
described  by  metes  and  bounds,  all  the 
lands  which  will  be  included  in  a 
section  when  the  lands  are  surveyed  or 
protracted.  The  description  of  lands  in 
an  existing  lease  shall  be  conformed  to  a 
subsequent  resiuvey  or  amended 
protraction  survey,  whichever  is 
appropriate 

PART  3220-{AMENDEDl 

159.  The  authority  citation  for  Part 
3220  is  revised  to  read: 

Authority:  The  Geothennal  Steam  Act  of 
1970,  as  amended  (30  U.S.C.  1001-1025). 

160.  Section  3220.2  is  revised  and 
99  322a2-l  and  3220.2-2  are  added  to 
read: 

93220.2  Notie*  of  iMsa  sal*. 

93220.2-1    Contants  of  notlca. 

The  notice  of  lease  sale  shall  state  the 
time,  date  and  place  of  the  sale,  shall 
include  a  general  description  of  the 
lands  offered  for  sale  and  information 
on  where  the  detailed  statement  of  the 
precise  description  and  terms  and 
conditions  of  the  lease(s).  including 
rental  and  royalty  rates,  as  well  as  the 
form  on  which  a  bid(s)  shall  be 
submitted  and  where  that  form  may  be 
obtained.  Remittances  for  competitive 
bids  shall  be  submitted  as  required  in 
the  detailed  statement  of  sale  notice. 

93220.2-2    DataNad  statanMot 

The  detailed  statement  shall  contain 
informtion  on  when  and  where  to  submit 
bids,  bidding  requirements,  required 
payments,  lease  terms  and  conditions, 
the  description  of  the  leasing  units  being 
offered  and  any  other  information  that 
may  be  helpful  to  the  prospective 
bidder. 

161.  Section  3220.3  is  revised  to  read: 

93220.3  PuMcation of tha notlca. 

The  notice  of  lease  sale  shall  be 
published  once  a  week  for  3  consecutive 
weeks  in  a  newspaper  of  general 
circulation  in  the  area  in  which  the 
lands  are  situated  or  in  such  other 
publications  as  the  authorized  officer 
may  determine  approriate.  The 
successful  bidder  shall,  prior  to  lease 
issuance,  pay  his/her  proportionate 
share  of  the  total  cost  of  publication  of 
the  notice. 


932204    [Amandad] 

162.  Section  3220.4(a)  is  amended  by 
removing  from  where  it  appears  in  the 
second  sentence  the  phrase  ",  together 
with  proof  of  qualifications  as  required 
by  these  regulations"  and  by  removing 
the  last  sentence  thereof  and  adding  two 
new  sentences  to  read:  "Execution  and 
submission  of  a  bid  as  prescribed  in  the 


detailed  statement  of  lease  sale 
constitutes  certification  of  compliance 
with  Subpart  3202  of  this  title.  Proof  of 
qualifications  to  hold  a  lease  shall  be 
furnished  upon  the  written  request  of 
the  authorized  officer  in  accordance 
with  9  3202.2  of  this  title." 

93220.5    [Amandad] 

163.  Section  3220.5  is  amended  by: 

A.  Amending  paragraph  [b]  by 
removing  from  where  it  appears  at  the 
end  thereof  the  phrase  ",  except  as 
required  under  Part  3230  of  this  chapter" 
and  by  adding  to  the  end  thereof  the 
sentence  "High  bids  determined  to  be 
inadequate  by  the  authorized  officer 
shall  be  rejected." 

B.  Redesignating  paragraphs  (c),  (d). 
and  (e)  as  paragraphs  (d),  (e),  and  (f). 
respectively; 

C.  Adding  a  new  paragraph  (c)  to  read 
as  follows: 

(c)  If  the  authorized  officer  cannot 
issue  a  decision  to  accept  or  reject  the 
high  bid  within  30  days,  the  high  bidder 
shall  be  notified  and  informed  in  writing 
of  the  reason  for  the  delay  and  when  a 
decision  is  expected. 

D.  Revising  redesignated  paragraph 

(d)  to  read  as  follows: 

(d]  The  right  to  reject  any  and  all  bids 
is  reserved  by  the  Secretary.  If  the  high 
bid  is  rejected  or  is  determined  by  the 
authorized  officer  to  not  be  in 
compliance  with  the  requirements  set 
out  in  the  detailed  statement  or  the 
award  notice,  the  bonus  bid  submitted 
with  the  bid  shall  be  refunded. ;  and- 

E.  Amending  redesignated  paragraph 

(e)  by  revising  the  first  sentence  thereof 
to  read:  "If  the  lease  is  awarded,  3 
copies  of  the  lease  shall  be  sent  to  the 
successful  bidder  who  shall,  within  15 
days  of  receipt  of  notice,  sign  and  return 
the  lease  forms  togetherwith  payment 
of  the  balance  of  the  bonus  bid,  the  first 
year's  rental  and  the  bidder's 
proportionate  share  of  the  notice  of 
lease  sale  pubication  costs.";  and 

F.  Amending  redesignated  paragraph 

(f)  by  removing  from  where  it  appears 
the  phrase  "the  Secretary"  and  replacing 
it  with  the  phrase  "the  authorized 
officer". 

PART  3240-{AMENDED] 

164.  The  authority  citation  for  Part 
3240  is  revised  to  read: 

Authority:  The  Geothermal  Steam  Act  of 
1970,  as  amended  (30  U.S.C.  1001-1025). 

165.  The  title  to  Subpart  3241  is 
revised  to  read: 

Subpart  3241— Traiwfers 

166.  Section  3241.1  is  revised  to  read: 


9  3241.1    Tranafar*.  Intaraats  and 
quaHficationa. 

167.  Section  3241.1-1  is  amended  by: 

A.  Revising  the  title  to  read: 

93241.1-1    Tranafarsofracordtnia. 

B.  Amending  paragraph  (a)  by 
removing  from  where  it  appears  at  the 
beginning  of  the  paragraph  the 
designation  "(a)",  by  removing  from 
where  it  appears  the  word  "will   and 
replacing  it  with  the  word  "shall",  by 
removing  from  where  it  appears  the 
word  "chapter"  and  replacing  it  with  the 
word  "title"  and  by  removing  from 
where  it  appears  the  word  "Secretary" 
and  replacing  it  with  the  phrase 
"authorized  officer";  and 

C.  Removing  paragraph  (b)  in  its 
entirety. 

D.  Designating  paragraphs  (1),  (2),  and 
(3)  as  paragraphs  (a),  (b).  and  (c). 

168.  A  new  9  3241.1-2  is  added  to 
read: 

93241.1-2    Transf ars  Of  oparating  righta. 

A  working  interest  or  operating  right 
in  a  lease  also  may  be  transferred  under 
this  subpart. 

169.  Section  3241.2  is  revised  to  read: 

93241.2    Raqulramanta  f or  flHng  Of 
transfara. 

170.  Section  3241.2-1  is  revised  to 
read: 

93241.2-1    Place  of  filing  and  filing  faa. 

A  request  for  approval  of  a  fransfer  of 
a  lease  or  interest  therein  shall  be  filed 
in  the  proper  BLM  office  and 
accompanied  by  a  nonrefundable  filing 
fee  of  $50.  A  transfer  not  accompanied 
by  the  required  nonrefundable  filing  fee 
shall  not  be  accepted  and  shall  be 
returned. 

93241.2-2    [Ramovad] 

171.  Section  3241.2-2  is  removed  in  its 
entirety. 

172.  Section  3241.2-3  is  redesignated 
as  9  3241.2-2  and  is  revised  to  read: 

93241.2-2    Timaofflllngoftranafafs. 

(a)  A  request  for  approval  of  a 
transfer  of  a  lease  or  of  an  interest 
therein,  including  a  transfer  of  operating 
rights  (sublease),  shall  be  filed  in  the 
proper  BLM  office  within  90  days  from 
the  date  of  execution.  The  90-day  filing 
period  shall  begin  on  the  date  the 
fransferor  signs  and  dates  the  transfer.  If 
the  transfer  is  filed  after  the  90th  day. 
the  authorized  officer  may  require 
verification  that  the  fransfer  is  still  in 
force  and  effect. 

(b)  A  separate  fransfer  shall  be  filed 
in  the  proper  BLM  office  for  each 
geothennal  lease  involving  transfers  of 
record  title  or  of  operating  rights 
(sublease).  When  transfers  to  the  same 


person,  association,  including 
partnerships,  or  corporation,  involve 
more  than  1  geothermal  lease,  1  request 
for  approval  shall  be  sufficient. 

173.  Section  3241.2-4  is  redesignated 
as  9  3241.2-3  and  is  revised  to  read: 

93241.2-3    Forma  and  numbar  of  copiaa 
raquirad. 

A  current  form  approved  by  (he 
Director  or  an  exact  reproduction  of  the 
front  and  back  thereof  shall  be  used  for 
each  fransfer  of  record  title  or  of 
operating  rights  (sublease).  A  transfer 
filed  on  a  form  not  currently  in  use  shall 
be  acceptable,  unless  such  form  has 
been  declared  obsolete  by  the  Director 
prior  to  the  filmg  of  the  fransfer.  Three 
copied  of  the  form,  including  at  least  1 
originally  executed  copy,  shall  be  filed 
in  the  proper  BLM  office. 

174.  Section  3241.2-5  is  redesignated 
as  9  3241.2-4  and  is  revised  to  read: 

93241.2-4    Dascrtption  of  lands. 

Each  fransfer  of  record  title  shall 
describe  the  lands  involved  in  the  same 
manner  as  the  lands  are  described  in  the 
lease,  except  no  land  description  is 
requfred  when  100  percent  of  the  entire 
area  encompassed  in  a  lease  is 
conveyed. 

175.  Section  3241.3  is  revised  to  read: 

93241.3  Bonda. 

Where  a  transfer  does  not  create 
separate  leases,  the  fransferee,  if  the 
fransfer  so  provides,  may  become  a  co- 
principal  on  the  bond  with  the 
fransferor.  Any  transfer  which  does  not 
convey  the  transferor's  record  title  in  all 
of  the  lands  in  a  lease  shall  also  be 
accompanied  by  a  consent  of  his/her 
surety  to  remain  bound  under  the  bond 
as  to  the  lease  retained  by  said 
fransferor,  if  the  bond,  by  its  terms,  does 
not  contain  such  consent.  If  a  party  to 
the  fransfer  has  previously  furnished  a 
statewide  or  nationwide  bond,  as 
appropriate,  no  additional  showing  by 
such  party  is  necessary  as  to  the  bond 
requirement. 

176.  Section  3241.4  is  revised  to  read: 

93241.4  Approval. 

The  request  for  fransfer  of  record  title 
or  of  operating  rights  (sublease)  shall  be 
approved  upon  the  execution  of  the 
forms  by  the  authorized  officer.  Upon 
approval,  a  transfer  shall  be  effective  as 
of  the  first  day  of  the  lease  month 
following  the  date  of  filing  of  the 
fransfer.  Transfers  are  approved  for 
adminisfrative  purposes  only.  Approval 
does  not  warrant  or  certify  that  either 
party  to  a  fransfer  holds  legal  or^. 
equitable  title  to  a  lease. 

177.  Section  3241.5  is  revised  to  read: 


93241.S    Continuing  raaponaibMty. 

(a)  The  transferor  and  his/her  surety 
shall  continue  to  be  responsible  for  the 
performance  of  any  obligation  under  the 
lease  until  the  fransfer  is  approved  by 
the  authorized  officer.  If  a  fransfer  of 
record  title  is  not  approved,  the 
obligation  of  the  transferor  and  its 
surety  to  the  United  States  shall 
continue  as  if  no  such  fransfer  had  been 
filed  for  approval. 

(b)  Upon  approval,  the  transferee  and 
his/her  surety  shall  be  responsible  for 
the  performance  of  all  lease  obligations 
notwithstanding  any  terms  in  the 
fransfer  to  the  contrary. 

(c)  When  a  transfer  of  operating  rights 
(sublease)  is  approved,  the  sublessee  is 
responsible  for  all  obligations  under  the 
lease  rights  fransferred  to  the  sublessee. 

93241.7-1    (Amandad] 

178.  Section  3241.7-1  is  amended  by: 

A.  Amending  paragraph  (b)  by 
removing  from  where  it  appears  the 
phrase  "assignment  or  fransfer,  a 
statement  must"  and  replacing  it  with 
the  phrase  "fransfer,  a  statement  shall"; 

B.  Redesignating  paragraph  (d)  as 
paragraph  (c)  and  amending  the  newly 
redesignated  paragraph  (c)  by  removing 
from  where  it  appears  in  the  first 
sentence  thereof  the  phrase 
"assignments  by  overriding  royalty 
interests  must"  and  replacing  it  with  the 
phrase  "fransfers  of  overriding  royalty 
interests  shall",  and  by  removing  fiom 
where  it  appears  the  phrase  "interests 
will  not"  and  replacing  it  with  the 
phrase  "intersts  shall  not". 

179.  Section  3241.8  is  revised  to  read: 

9  3241.8    Laass  account  status. 

Unless  the  lease  account  is  in  good 
standing  as  to  the  area  covered  by  a 
transfer  at  the  time  the  transfer  is  filed, 
or  is  placed  in  good  standing  before  the 
transfer  is  acted  upon,  the  request  for 
approval  of  the  fransfer  shall  be  denied. 

180.  Section  3241.9  is  revised  to  read: 

§3241.9    Eff act  of  tranafar. 

A  transfer  of  record  title  of  the 
complete  interest  in  a  portion  of  the 
lands  in  a  lease  shall  segregate  the 
fransferred  and  retained  portions  of  the 
lease  into  separate  and  distinct  leases. 
A  fransfer  of  an  undivided  record  title 
interest  in  the  entire  leasehold  or  a 
fransfer  of  operating  rights  (sublease) 
shall  not  segregate  the  lease  into 
separate  or  distinct  leases. 


93242.1    [Amandad] 

181.  Section  3242.1  is  amended  by 
removing  fiom  where  it  appears  in  the 
first  sentence  of  tha  introductory 
paragraph  the  word  "Supervisor"  and 


replacing  H  with  the  plirase  "aathMfzed       9  3243.4-1    (AaMiidad] 

officer",  aiao  by  nwoaim  bom  wHtere  it         187.  SecHoii  3243.4-1  is  amendad  by: 


ciUtion  "S  3244.2-2  of  this  title"  and  by 
revising  the  second  sentence  thereof  to 
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units,  including,  without  limitations, 
municipalities. 


C^aA.-    M I- 


first  sentence  thereof  the  phrase",  in 
triplicate."  and  by  removing  from  where 

it  AnnpDPa  in  tha  tkir/l  aantonon  »k<»u>nr 


corporation,  association,  or  municipality 
that  operates  any  facility  on  a  Federal 


iy»2  fadewi  «>giglw  /  Voi  SI.  Wa  t4  /  Manday.  May  16.  I»e8  /  Rnles  and  Rjegriatkmr 


replacing  H  wMi  tfi«  pImM  "aHthorized 
officer",  ako  by  renoving  from  where  it 
appears  in  the  introductoiy  paragraph 
the  word  "he"  and  replacing  il  %vith  the 
phraae  "he/ the"  and  by  removing  from 
where  it  appeal*  in  para^^ph  (^  the 
word  "him"  and  repiadag  it  wtth  the 
phrase  "hhn/her". 

93242^2   [Amended] 

182.  Section  3242.2-2  is  aateoded  by 
removing  from  M^iere  it  ai^iears  the 
citation  "{  3242^1"  and  replacing  it 
with  the  dUtion  "i  3242.2-1  of  this 
title". 


S  3243.1    [Amendad] 

183.  Section  3243.1  is  amended  by 
removing  from  where  it  appears  in  the 
second  sentence  thereof  this  word 
"Supervisor"  and  replacing  it  with  the 
phrase  "authorized  officec^  and  by 
removing  from  where  it  appears  at  the 
end  of  the  second  sontaoce  thereof  tha 
dtatioa  "43  OH  Part  3280"  and 
replacing  it  with  the  dtatioa  "part  3280 
of  tUa  ti^" 


{3243.2   lAmendad] 

184.  Section  3243^2  is  amended  by 
renwving  from  where  U  appears  in  the 
first  sentence  thereof  the  word 
"supervisor"  and  repladag  it  with  the 
phrase  "authorized  officer". 

§3243.3-1    [Amendad] 

185.  Section  3243.3-1  is  amended  by 
amending  paragraph  (a)  by  revising  the 
first  sentence  thoeof  to  read  "When 
separate  tracts  under  lease  cannot  be 
independently  developed  and  operated 
in  conformity  with  an  established  well- 
spacing  or  well-deveiopment  program, 
the  authorized  officer  may  approve  or 
require  lessees  to  enter  into 
coraomnitization  or  drilling  agreements 
providing  for  tlie  apportionment  of 
production  or  royalties  among  tiie 
separate  tracts  of  land  comprising  the 
drilling  or  spacing  unit  for  the  lease,  or 
any  portion  thereof,  with  other  lands, 
whether  or  not  owned  by  the  United 
States,  when  found  in  the  pobUc 
interest"  And  amending  paragraphs  {Jbl 
and  (c)  by  removing  from  wh«e  it 
appears  in  those  paragraphs  the  word 
"Supervisor"  and  repbdng  it  with  the 
phrase  "aathorized  officer".  . 

§3243.3-2    [Amended] 

186.  Sectioa  3243.3-2  is  amended  by 
removing  from  where  it  appears  in  the 
second  sentence  the  word  "Supervisor" 
and  replacing  it  with  the  phrase 
"authorized  officer"  and  also  by 
removing  frnm  where  it  appears  hi  the 
second  seatenoa  the  VMtrd  "mmUT  aatd 
replacing  it  with  tke  wncd  "shalL" 


S  3243.4-1    tAmsadsd] 

187.  SecHort  3243.4-1  is  amended  by: 
A.  Kevising  paragraph  (a)  to  read: 

(a)  The  authorized  officer  may.  on 
such  conditions  as  may  be  prescribed, 
approve  operating,  drilling  or 
devek^iment  contrwcts  made  by  1  or 
more  geothermal  lessees,  with  1  or  mora 
persons,  assodations.  including 
partnerships,  or  corporations  whenever 
the  authorized  officer  determines  that 
such  contracts  are  required  for  the 
conservation  of  natural  resources  or  are 
in  the  best  interest  of  the  United  States. 

E  Amending  para^nph  (b)  by     • 
removing  from  where  it  appears  therem 
the  arord  "Snperviaor'*  and  wtphiring  it 
with  the  phrue  "authorized  olBea^: 
and 

C  Amending  para^t^ih  (c)  by 
removing  from  where  it  appeera  therein 
the  word  "Secretary"  and  replacing  it 
with  the  phrase  "authorized  officer"  and 
also  by  removing  from  where  it  appears 
the  word  "wiU"  and  replacing  it  «vith  die 
word  "shall". 

13243,4-2   [Amendad] 

188.  Section  3243.4-2  is  amended  by: 

A.  Amending  paragraph  (a)  by 
removing  from  the  two  places  it  appears 
therein  the  word  "must"  and  replacing  it 
with  the  word  "shan"  and  also  by 
removing  from  where  it  appears  therein 
the  word  "Secretary"  and  replacing  it 
with  the  phrase  "authorized  officer": 
and 

B.  Amending  paragraph  (b)  by 
removing  from  where  it  appeare  the 
word  "musr  and  replacing  it  with  the 
word  "shair. 


S  3244.1 

189.  Section  3244.1(a)  is  amended  by 
revising  the  introductory  text  of  the 
paragraph  to  read: 

(a)  A  lease,  or  any  legal  subdivision 
thereof,  may  be  surrendered  by  the 
record  title  holder  or  the  holder's  duly 
authorized  agent  by  filing  a  written 
relinquishment  in  die  proper  BliM  office. 
A  partial  relinquishment  shall  not 
reduce  the  remaining  acreage  in  the 
lease  to  less  than  640  acres,  except 
where  a  departure  is  occasioned  by  an 
irregular  subdivision.  The  minimum 
acreage  provision  may  be  waived  by  the 
authorized  officer  when  it  is  determined 
that  an  exception  is  justified  on  the 
basis  of  exploratory  and  development 
data  derived  from  activity  on  the 
leasehold.  The  relinquishment  ahalL 


dtation  "{  9244.2-2  of  tills  title"  and  by 
revising  the  second  sentence  thereof  to 
read:  "However,  if  die  designated 
Service  office  is  not  open  on  die  day  a 
payment  is  due.  paynsnt  received  on 
the  next  day  the  ripsignatad  Service 
office  is  open  to  die  public  ah^  be 
deemed  timdy  mada." 

S3244.2-2   (Amandadi 

191.  Section  3244J2-2  is  amended  by: 
A.  Amending  paragraph  (a)  by  removing 
from  when  it  appears  in  the  first 
sentence  the  word  "paid"  and  r^ladng 
it  with  the  phrase  "recdved"  and 
revising  the  third  and  fourth  sentences 
thereof  to  read:  "The  designated  Service 
office  shall  send  a  Notice  of  Deficiency 
to  the  lessee.  The  Notice  shall  be  sent 
by  certified  mail  return  receipt 
requested,  and  shall  allow  the  lessee  15 
days  from  the  date  of  rece^  or  until  the 
due  date,  whichever  is  later,  to  submit 
the  full  balance  due  to  the  designated  . 
Service  office.**;  and 

B.  Amending  paragrai^  {b)(l)  by 
adding  after  thuB  phrase  "part  of  the 
lessee:"  the  words  "(reasonable 
diUgenoe  shall  include  a  rental  payment 
that  is  postmarked  by  the  U.S.  Postal 
Service,  common  carrier,  or  their 
equivalent  (not  induding  private  postal 
meters]  on  or  before  the  lease 
anniversary  date  or,  if  the  designated 
Service  office  is  dosed  on  the 
anniversary  date,  postmarked  on  the 
next  day  the  Service  affice  is  open  to  the 
pubhc);" 

93244.S   lAmandad] 

192.  Section  3244.5  is  amended  by 
rempving  from  where  it  appears  the 
word  "Supervisor"  and  replacing  it  with 
the  phrase  "authorized  officer". 

PART  3250-(  AMENDED] 

1S3.  The  authority  citation  for  Part 
3250  is  revised  to  read: 

Autliority:  Sees.  3  and  24,  Geothennal 
Steam  Act  of  1970,  aa  amended  (30  U.S.C. 
1001-1025). 

S3250u0-a   lAmandad] 

194.  Section  32S0i)-d  is  amended  by 
removing  from  where  it  appears  the 
word  "Stream"  and  replacing  it  with  the 
word  "Steam". 

195.  Secti(Hi  32S0.1-2  is  revised  to 
read: 


93244.2-1    U 

190.  Section  3244.2-1  is  amended  by 
removing  from  where  it  appears  in  the 
first  sentence  thereof  the  dtation 
"i  32M.Z-r'  and  replacing  H  widi  die 


{329811^    Wmi 

Licenses  shall  be  issued  oidy  to 
dticens  of  the  United  States, 
associations  of  sudi  citizens, 
corporations  oiganized  under  the  laws 
of  the  United  State*,  any  State  or  the 
District  of  Columbia  or  governmental 
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units,  indudmg.  widiout  limitations, 
municipalities. 

93250.4-1    [Amended]     , 

196.  Section  3250.4-1  is  amended  to 
remove  from  where  it  appears  the 
citation  "5  3200.0-8"  and  replacing  it 
with  die  dtation  "§  3200.0-6". 

932Sa4-2    [Amended] 

197.  Section  3250.4-2  is  amended  by 
removing  the  second  and  third 
sentences  thereof  in  their  entirety  and 
adding  a  new  sentence  at  the  end 
thereof  to  read:  "In  order  to  install  such 
a  fadlity,  a  permit  shall  be  obtained 
from  the  authorized  officier  under  the 
provisions  of  Part  3260  of  diis  title. 
Permits  granted  under  Part  3260  of  this 
title  shall  conform  with  the  requirements 
of  5  3200.0-6  of  diis  tide." 

9325a6-1    [Amended] 

198.  Section  32S0.6-l(b)  is  amended  by 
removing  from  where  it  appears  the 
word  "Supervisor"  and  replacing  it  with 
the  phrase  "authorized  officer"  and  by 
removing  from  where  it  appears  the 
citation  "43  CFR  Part  3260"  and 
replacing  it  wiUi  the  citation  "Part  3260 
of  diis  tide". 

9325a6-2    [Amended] 

199.  Section  3250.6-2(a)  is  amended  by 
removing  from  where  it  appears  the 
word  "Secretary"  and  replacing  it  widi 
the  phrase  "authorized  officer". 

93250.6-3    [Amended] 
'  200.  Section  3250.6-3  is  amended  by 
revising  the  first  sentence  to  read: 
"Rental  at  a  rate  to  be  determined  by 
the  authorized  officer  shall  be  paid 
annually,  but  said  rental  shall  not  be 
less  than  $100  per  acre  or  fraction 
thereof  if  the  utilization  facility  is  for 
electrical  generation,  or  not  less  than 
$i0  per  acre  or  fraction  thereof  if  the 
utilization  facility  is  for  non-electrical 
purposes." 

93250J   [Amended] 

201.  Section  3250.8  is  amended  by: 

A.  Amending  paragraph  (a)  by 
removing  from  the  three  places  it 
appears  the  word  "must"  and  replacing 
it  with  the  word  "shall"  and  by 
removing  from  the  two  places  it  appears 
the  word  "will"  and  replacing  it  with  the 
word  "shall":  and 

B.  Amending  paragraph  (b)  by 
removing  from  where  it  appears  the 
phrases  "non-refundable  fee"  and 
replacing  it  with  the  phrase 
"nonrefundable  filing  fee". 

93250.9   (Amended] 
.202.  Section  3250.9  is  amended  by: 
A.  Amending  paragraph  (a)  by 

removing  bom  where  it  appears  in  the 


first  sentence  thereof  the  phrase",  in 
triplicate,"  and  by  removing  from  where 
it  appeara  in  the  third  sentence  thereof 
the  word  "will"  and  replacing  it  widi  the 
word  "shaU":  and 

B.  Amending  paragraph  (d)  by 
removing  from  where  it  appears  therein 
the  phrase  "Area  Geothermal 
Supervisor"  and  replacing  it  widi  the 
phrase  "audiorized  officer". 

203.  The  audiority  citation  for  Part 
3260  continues  to  read: 

Authority:  Geothermal  Steam  Act  as 
amended  (30  U.S.C.  1001-1025)  and  Order  No. 
3067  (dated  De&  3. 1962,  as  amended  Feb.  7, 
1983)  (48  FR  8963]. 

93260.0-«   [Amended] 

204.  Section  3260.0-5  is  amended  by: 

A.  Revising  paragraph  (a)  to  read: 

(a)  "Lessee"  metms  a  person  or  entity 
holding  record  tide  in  a  lease  issued  by 
die  United  States. 

and 

B.  Revising  paragraph  (b)  to  read: 

(b)  "Operator"  means  any  person  or 
enti^,  including  but  not  limited  to  the 
lessee,  operating  rights  owner 
(sublessee),  or  facility  operator,  who  has 
stated  in  writing  to  the  authorized 
officer  that  it  is  responsible  under  the 
terms  and  conditions  of  the  lease  for  the 
operations  conducted  on  the  leased 
lands  or  a  portion  thereof. 

C.  Redesignating  paragraphs  (c) 
through  (o)  as  (d)  diorugh  (p), 
respectively,  and  adding  a  new 
paragraph  (c)  to  read: 

(c)  "Operating  rights  owner"  means  a 
person  or  entity  holding  operating  rights 
in  a  lease  issued  by  the  United  States.  A 
lessee  also  may  be  an  operating  rights 
owner  if  the  operating  rights  in  a  lease 
or  a  portion  thereof  have  not  been 
severed  from  record  tide. 

D.  Amending  redesignated  paragraph 
(i)  by  removing  from  the  last  sentence 
thereof  the  phrase  "exclusive  right  of  a 
lessee  to  drill"  and  replacing  it  with  the 
phrase  "right  to  drill"; 

E.  Revising  redesignated  paragraph  (j) 
to  read: 

(j)  "Casual  use"  means  activities  that 
involve  practices  that  do  not  ordinarily 
lead  to  any  appreciable  disturbance  or 
damage  to  lands,  resources,  or 
improvements.  For  example,  activities 
that  do  not  involve  use  of  heavy 
equipment  or  explosives  and  that  do  not 
involve  vehicle  movement  except  over 
established  roads  and  trails  are  "casual 
use". 

F.  Revising  redesignated  paragraph  (o) 
to  read: 

(o)  "Facility  operator"  means  the 
operator,  licensee,  or  die  individual. 


corporation,  association,  or  municipality 
that  operates  any  facility  on  a  Federal 
geothermal  lease  for  the  beneficial 
utilization  of  geothermal  resources, 
and 

G.  Amending  redesignated  paragraph 
(p)  by  removing  from  where  it  appears 
the  phrase  "between  a  lessee"  and 
replacing  it  with  the  phrase  "between  an 
operating  rights  owner". 

93261.2   [Amended] 

205.  Section  3261.2  is  amended  by 
removing  fitim  where  it  appears  in  the 
next  to  last  sentence  thereof  the  phrase 
"State  agencies,  lessees,  operators"  and 
replacing  it  with  the  phrase  "State 
agencies,  operating  rights  owners, 
operators,"  by  removing  from  where  it 
appears  in  the  last  sentence  thereof  the 
phrase  "is  authorized  to  conduct  the 
proposed  operations;"  and  by  adding  at 
the  end  of  the  section  a  new  sentence  to 
read:  "Approval  of  a  plan  of  operations 
or  other  permit  does  not  warrant  or 
certify  that  the  applicant  holds  legal  or 
equitable  title  to  the  subject  iease(s) 
which  would  entide  the  applicant  to 
conduct  operations." 

9  3261 J    [Removed] 

206.  Section  3261.8  is  removed  in  its 
entirety. 

Subpart  3262— (Amended] 

207.  The  title  of  Subpart  3282  is 
revised  to  read:  "Subpart  3262 — 
Requirements  for  Operating  Rights 
Owners  and  Operators". 

93262.1    [Amended] 

208.  Section  3262.1  is  amended  by: 

A.  Amending  paragraph  (a)  by 
removing  from  where  it  appears  at  the 
beginning  of  the  paragraph  the  phrase 
"The  lessee  shall"  and  replacing  it  with 
the  phrase  "The  operating  rights  owner 
or  operator,  as  appropriate,  shall"; 

B.  Amending  paragraph  (b)  by 
removing  from  where  it  appears  at  the 
beginning  of  the  paragraph  the  phrase 
"The  lessee  shall"  and  replacing  it  with 
the  phrase  "The  operating  rights  owner 
or  operator,  as  appropriate,  shall";  and 

C.  Amending  paragraph  (c)  by 
removing  from  where  it  appears  the 
phrase  "created  by  the  lessee's 
operations"  and  replacing  it  with  the 
phrase  "created  by  the  operations". 

209.  Section  3262.2  is  revised  to  read 
as  follows: 

9326Z2   Conduct  Of  operations. 

(a)  Whenever  a  change  in  operator 
occurs,  the  authorized  officer  shall  be 
notified  promptly  in  writing,  and  the 
new  operator  shall  furnish  evidence  ol 
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anffideat  bond  coverage  in  accordance 
witk  Subpart  3200  of  Hub  tide. 

(b)  fan  aH  cases  where  an  indrviduri 
production  wefl  facility,  research  and 
demonstration  facility,  or  plant  facility 
is  to  be  operated  by  a  party  other  than 
the  operating  rigte  owmer  or  licensee, 
such  other  party  ahall  submit  to  the 
authonzed  officer  the  ioint  facility 
operating  agreement  between  the 
operating  rights  owner  or  licensee  and 
the  facility  operator.  Such  joint  facihty 
operating  agreement  shall  authorize, 
upon  acceptance  by  the  authorized 
officer,  the  faculty  operator  to  enter 
upca  the  proposed  {adlity  site  and 
related  aiies  and  to  condnct  thereoa  in 
accordance  with  {  32S2.4-1  of  this  tide, 
such  prehminary  geologic  and  soil 
stwhes  aa  are  appropriate  fw  the 
planning  and  dcisign  of  the  facilifie* 
necessary  for  tke .utilization  of 
geothennal  reaoHTces  in  the  manner 
proposed.  An  operating  rights  owner, 
operator,  or  licensee  also  may  constmct 
and  operate  sach  facilities  as  have  been 
approved  under  a  plan  of  operation  or 
utilization  and  for  which  a  permit  has 
been  issued  pursuant  to  the  regulations 
in  this  part  and.  if  a  plant  facility,  for 
which  a  license  has  been  issued  in 
accordance  with  the  regulations  in  this 
group. 


S  3262.2-1    U 

2ia  Section  3262.2-1  is  amended  by: 

A.  Revising  the  titie  to  read:  "i  ^ZBIZ- 
1  Local  representative.";  and 

B.  Anent&ig  the  language  of  the 
section  by  removing  from  where  it 
appears  the  phrase  "the  lessee  shall" 
and  replacing  it  with  the  phrase  "die 
operator  shall*'. 


$32824    [AMSndsd] 

21L  Section  328£3  is  unended  by 
reaoving  bom  wheee  it  appeos  at  the 
begiMHigaC  botii  pan^vpfas  (a)  and  (b) 
the  phrase  inie  lessee  shall"  md 
replacing  it  with  (he  phrase  "The 
operating  rights  owner  shall". 

§3262.4    [Amandsd] 

212.  Section  3282.4  is  amended  by 
removing  from  where  it  appears  in  the 
opening  paragraph  three  times  the  wond 
"lessee."  and  replacing  it  with  the  word 
"operator,". 

93268.4-1    fAmsneatfl  I 

213.  Section  3282.4—1  is  amended  ^sy. 
A.  Mnennng  the  opening  paragraph 

of  the  section  by  removing  from  where  it 
appears  in  the  first  sentence  the  phrase 
"the  lessee,  licensee,  or  the  designated 
fadlity"  and  replacing  it  with  the  phrase 
the  opeiatiBg  iii^ts  owner,  opeiatoia 
licensee,  or  faeSty",  and  by  removing 
uOfli  where  n  appears  in  the  uurQ 


sentence  of  the  opening  paragraph  the 
phrase  "the  lessee,  licensee"  and 
replacing  it  with  the  phrase  "the 
operating  r^its  owner,  licensee";  and 

B.  Amending  paragraph  (i)  by 
removing  from  where  it  appears  the 
phrase  'The  lessee,  licensee,"  and 
replacing  it  with  the  phrase  "Hie 
operating  rights  owner,  licensee.". 

§3262.4-2   (Aawndadl 

214.  Section  3262.4-2  is  amended  by 
removing  &om  the  4  places  it  appears 
the  phrase  "the  lessee"  and  replacing  it 
with  the  phrase  "the  operator",  and  by 
removing  from  where  it  appears  the 
phrase  "a  lessee"  and  replacing  it  with 
the  phrase  "an  operator". 


§3262.5 

215.  Section  3262.5  is  amended  by 
removing  from  the  2  places  it  appears 
the  phrase  "The  lessee  shair*  and 
replacing  it  with  the  phrase  "The 
operator  shall". 

§32623-1    (Amandadl 

216.  Section  3262.5-1  is  amended  by 
removing  from  the  2  places  it  appears 
itue  phrase  "The  lessee"  and  replacing  it 
with  the  phrase  "Hie  operatoi^,  and  by 
removing  from  where  it  appears  in 
paragraph  (c)  the  phrase  "lessee  will" 
and  replacing  it  whh  the  phrase 
"operator  shall". 

§3262.5-2    lAoMMladl 

217.  Section  3262.5-2  is  amended  by 
removing  from  the  two  places  it  appears 
the  phrase  "The  lessee"  and  replacing  it 
with  the  phrase  The  operator^. 


ia2ns-9  {iBiiaiid] 

21B.  Section  3282.5-3  is  aawnded  by 
removing  from  adiere  it  appears  the 
phrase  "the  lessee  unless  reqoested  by 
an  offset  lessee,  and  then,  at  the  risk 
and  expense  c4  the  offiset  lessee.",  fuid 
replacing  it  with  the  phrase  "the 
operator  unless  requested  by  an  offset 
operating  rights  owner  or  operator,  and 
then,  at  the  risk  and  expense  of  the 
cffiset  party.** 

§3262.5-4   {Amended] 

219.  Section  3282.5-4  is  amended  by 
removing  from  the  beginning  of  the 
section  &e  phrase  "l^e  lessee  or 
operator"  and  replacing  it  with  the 
phrase  "The  operator". 

§3262.5-6  (Amendedl 

220.  Section  32623-S  is  amended  by 
removing  from  the  2  places  it  appears 
the  phrase  "lessee  shall"  and  replacing 
it  with  (he  phrase  "operator  shefl". 

§3262.6    [Amendedl 

221.  Section  3262.6  is  amended  by 
removing  from  die  2  places  it  appears 


the  phrase  **lessee  shalT'  and  replacing 
it  with  the  phrase  "operator  shall". 

§3262j6-1    (Amended] 

222.  Section  3282^1  is  amended  by 
removing  from  w^iere  it  appears  at  the 
beginning  of  the  section  the  phrase  "The 
lessee  or,  as  appropriate,  the  Ucensee, 
desigifated  operator,  or  designated 
facility  operator"  and  replacing  it  with 
the  phrase  "Hie  operator,  licensee,  or 
facility  operator,  as  appropriate,". 

§3262.6-2    [Amendedl 

223.  Section  3262.6-2  is  amended  by 
removing  frtun  the  2  places  it  appears 
the  phrase  "the  lessee"  and  replacing  it 
with  the  phrase  "the  operator". 

§326^6-3    (Amendedl 

224.  Section  3262.6-3  is  amended  by 
removing  from  where  it  appears  at  die 
beginning  of  the  section  the  phrase  "The 
lessee  shall"  and  replacing  it  «vith  the 
phrase  "The  operator  shaU". 

§3262.7  (Amended] 

225.  Section  3262.7  is  amended  by 
removing  from  where  it  appears  at  the 
beginning  of  the  section  the  phrase  "The 
lessee  shall"  and  replacing  it  with  the 
phrase  "The  operator  riiall". 

§3262.7-1   lAmsnded] 

22a  Section  3282.7-1  is  amended  by 
removing  from  the  2  places  it  appears 
the  phrase  "The  lessee  shall"  and 
replacing  it  with  the  phase  "The 
operator  shall". 

Subpart  3263-(Ammdnd] 

§3263.1   (Amended] 

227.  Section  3283J  is  amended  by 
removing  from  where  it  appears  at  the' 
beginning  of  the  section  the  phrase  "The 
lessee  shall"  and  replacing  it  with  the 
phrase  "The  operator  shall". 

22a  Section  3263.2  is  amended  by 
removing  from  where  it  appears  at  the 
beginning  of  the  section  the  phrase  "The 
lessee  shall"  and  replacing  it  with  the 
phrase  "The  operator  shall". 

229.  Section  3263.3  is  revised  to  read: 

§3263a3   ConmringHng  production. 

The  authorized  officer  may  audioiize 
an  operator  to  commingle  production 
from  wells  on  a  lease  with  production 
from  other  leases  subject  to  such 
conditions  as  may  be  prescribed. 

SubfMrt  3264— [Anwndedl 

§3264.2-2    [Amended] 

23a  Section  3284.2-2(d)  is  amended  by 
removing  from  where  it  appears  the 
phrase  "the  lessee  commences"  and 
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replacing  it  with  the  phrase  "the 
operator  commences". 

§3264.2-3    [Amended] 

231.  Section  3264.2-3  is  amended  by 
removing  from  where  it  appears  at  the 
beginning  of  the  section  the  phrase  "The 
lessee  shall"  and  replacing  it  with  the 
phrase  'The  operator  shall". 

§3264.3    [Amended] 

23Z.  Section  3264.3  is  amended  by 
removing  from  where  it  appears  the 
phrase  "the  lessee  or  operator  must" 
and  replacing  it  with  the  phrase  "the 
operator  shall". 

§3264.4    [Ftemoved] 

§3264.5    [Redesignated  as  §3264.4  and 
amenoaaj 

233.  Section  3264.4  is  removed  in  its 
.entirety  and  §  3264.5  is  redesignated  as 
§  3264.4  and  is  amended  by  removing 
the  phrase  "the  lessee  so  long"  and 
replacing  it  with  the  phrase  "the 
operating  rights  owner  or  operator,  as 
appropriate,  so  long". 

Subpart  3265.1— [Amended] 

234.  Section  3265.1(a)  is  amended  by 
removing  from  the  beginning  of  the 
section  the  phrase  "Whenever  a  lessee 
or"  and  replacing  it  with  the  phrase 
"Whenever  an  operating  rights  owner, 
operator,  or",  by  removing  from  where  it 
appears  in  the  first  sentence  the  phrase 
"give  the  lessee  notice  "and  replacing  it 
with  the  phrase  "give  notice",  and  by 
removing  from  the  beginning  of  the 
second  sentence  the  phrase  "Failure  by 
the  lessee  to  perform"  and  replacing  it 


with  the  phrase  "Failure  by  the  party  to 
perform". 

Group  3000— [Amended] 

235.  The  Note  at  the  beginning  of 
Group  3000  is  amended  bya  revising  the 
first  sentence  there  of  to  read  as  follows: 

Note:  The  information  collection 
requirements  contained  in  Part  3000  liave 
been  approved  by  the  OfBce  of  Management 
and  Budjget  under  44  U.S.C.  3507  and  assigned 
clearance  number  1004-0145. 

Group  3100— [Amended] 

236.  The  Note  at  the  beginning  of 
Group  3100  is  amended  by  revising  the 
first  sentence  thereof  to  read  as  follows: 

Note:  The  information  collection 
requirements  contained  in  Parts  3100,  3110, 
3120.  3130.  3140,  3150,  and  3160  have  been 
approved  by  the  Office  of  Management  and 
Budget  under  44  U.S.C.  3507  and  assigned 
clearance  numbers  1004-0034, 1004-0065, 
1004-0067. 1104-0074. 1004-O132, 1004-0134. 
1004-0135. 1004-0136. 1004-0137. 1004-0138. 
and  1004-0145. 

Group  3200— [Amended] 

237.  Group  3200— Beothermal 
Resources  Leasing  is  amended  by 
inserting  at  the  beginning  thereof  the 
following  Note: 

Note:  The  information  collection 
requirements  contained  in  Parts  3200.  3210, 
3220.  3240.  3250.  and  3260  of  Group  3200  have 
l>een  approved  by  the  Offlce  of  Management 
and  Budget  under  44  U.S.C.  3507  and  assigned 
clearance  numbers  1004-0074  and  1004-0132. 
The  information  is  being  collected  to  permit 
the  authorized  officer  to  determine  whether 
an  applicant  is  qualified  to  hold  a  lease  for 


the  exploration,  development,  and  utilization 
of  geothermal  resources  on  the  public  lands. 
The  information  %vill  be  used  to  make  this 
determination.  A  response  is  required  to 
obtain  a  benefit. 

PART  3210— [AMENDED] 

238.  The  Note  at  the  beginning  of  Part 
3210  is  removed. 

PART  3250— [AMENDED] 

239.  The  Note  at  the  beginning  of  Part 
3250  and  the  Note  at  the  beginning  of 
Subpart  3250  are  removed. 

PART  3260— [AMENDED] 

240.  Note  1  at  the  beginning  of  Part 
3260  is  amended  by  revising  the 
clearance  number  at  the  end  of  the  first 
sentence  of  paragraph  (b)  to  read  "1004- 
0132". 

241.  Note  2  at  the  beginning  of  Part 
3260  is  revised  to  read  as  follows: 

Note  2:  The  information  collection 
requirements  contained  in  Part  3260  have 
been  approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507  and  assigned 
clearance  number  1004-0132.  The  information 
is  being  collected  to  evaluate  the  technical 
feasibility  and  environmental  impacts  of 
geothermal  operations  on  Federal  lands. 
Clearance  number  1004-0132  also  cover* 
information  required  by  {  3264.3  as  is 
required  to  document  exploration 
expenditures  for  which  diligence  credit  is 
desired  in  accordance  with  S  3203.5.  A 
response  is  required  to  obtain  a  benefit. 
(FR  Doc.  88-10808  Filed  5-13-88:  8:45  am] 
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reqiuring  EPA  to  promulgate  no  later  Maricopa  County  Bureau  of  Air 

than  August  10. 1988.  a  FIP  for  CO  in  the         Pollution  Control,  1825  East  Roosevelt 


submitted  NSR  regulations  for  Maricopa      timeframe  specified  in  the  Court  Order        emissions  reductions  to  demonstrate 
County.  On  ]uly  3. 1983  (48  FR  34293),  for  EPA  to  promulgate  a  FIP  was  six  timely  attainment  of  the  CO  standard. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL-3380-8] 

Approval  and  Promulgation  of 
Implawwntatlon  Plans;  Arizona  State 
Imptemenlation  Plan  Revision, 
Maricopa  and  Pima  Counties  CartKMi 
Monoxide  Plans 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTKNC  Notice  of  proposed  rulemaking. 

summary:  This  notice  announces  EPA's 
proposed  action  to  approve  revisions  to 
the  Maricopa  portion  of  the  Arizona 
Carbon  Monoxide  State  Implementation 
Plan  (SIP)  submitted  by  the  State  on 
October  5, 1987.  Because  the  approvable 
measures  in  the  revised  plan  do  not  by 
themselves  provide  sufficient  emissions 
reductions  to  demonstrate  timely 
attainment  of  the  carbon  monoxide  (CO) 
standard,  this  notice  also  proposes  to 
promulgate  under  section  110(c)  of  the 
Clean  Air  Act  (CAA)  a  Federal 
Implementation  Plan  (FIP)  for  Maricopa 
County,  consisting  of  a  motor  vehicle 
oxygenated  fuels  program  and  an 
employer-based  trip  reduction  program. 
EPA  believes  that  the  revised  SIP. 
supplemented  by  these  two  federally 
promulgated  rules,  will  meet  the 
requirements  of  section  110  and  Part  D 
of  the  Clean  Air  Act.  The  proposed 
combined  plan  provides  for  attainment 
of  the  CO  standard  by  the  end  of  1991, 
and  for  continued  maintenance  of  the 
standard.  In  addition,  EPA  is  taking 
comments  on  whether  it  may  be 
appropriate  to  promulgate  a  FTP  for 
Maricopa  County  based  solely  on  a 
motor  vehicle  oxygenated  fuels  program. 
This  program  would  be  implemented 
with  a  sufficiently  high  oxygen 
requirement  so  that  all  of  the  CO 
reductions  necessary  for  attainment  by 
the  FIP  would  be  achieved  by  the  motor 
vehicle  oxygenated  fuels  program  and 
the  approvable  State  measures.  EPA  is 
also  proposing:  (1)  To  continue  the  Part 
D  disapproval  of  die  Maricopa  CO  plan 
that  EPA  annoimced  September  23, 1986 
(51  FR  33746)  and  (2)  to  find  diat  die 
State  is  not  making  reasonable  efforts  to 
submit  an  adequate  Part  D  plan  for  CO 
for  Maricopa  County.  As  a  result.  EPA  is 
proposing  to  retain  the  construction  ban 
for  major  new  and  modified  stationary 
sources  under  section  110(a](2)(I)  and  to 
impose  in  Maricopa  County  the  federal 
highway  funding  restriction  under 
section  176(a). 

EPA's  proposed  promulgation  of  a  FIP 
is  in  response  to  an  order  by  die  U.S. 
District  Court  for  the  District  of  Arizona, 


requiring  EPA  to  promulgate  no  later 
than  August  10, 1988,  a  FIP  for  CO  in  the 
Maricopa  and  Pima  Counties 
Nonattainment  Areas.  On  April  28. 1968, 
EPA  proposed  to  approve  the  revised 
SIP  for  the  Tucson  CO  Planning  Area 
(Pima  County]  as  meeting  the 
requirements  of  Part  D  of  the  Act.  EPA 
proposes  in  this  notice  that,  in  the  event 
that  EPA  determines  that  the  Tucson  SIP 
cannot  be  approved,  EPA  will 
promulgate  an  oxygenated  fuels 
program  for  Pima  County.  Any 
oxygenated  fuels  program  that  EPA 
ultimately  would  adopt  for  Pima  County 
would  provide  for  attainment  in  Pima 
County  by  1990. 

DATES:  EPA  will  conduct  a  public 
hearing  on  this  Notice  of  Proposed 
Rulemaking  (NPRM)  on  June  10, 1988. 
fit)m  9:00  a.m.  until  6K)0  p.m.  Written 
comments  on  the  NPRM  must  be 
submitted  to  EPA  at  the  address  below 
by  June  15, 1988.  The  comment  period 
will  remain  open  until  July  11, 1988,  for 
submission  of  rebuttal  and  supplemental 
comments  relating  only  to  comments 
already  raised  at  the  public  hearing. 

addresses:  Comments  on  this  proposal 
should  be  sent  to:  Regional 
Administrator,  Attention:  A-2-2.  U.S. 
Environmental  Protection  Agency. 
Region  9,  215  Fremont  Street,  San 
Francisco,  California  94105. 

The  public  hearing  will  be  in  the 
Hearing  Room  of  the  Maricopa  County 
Board  of  Supervisors,  205  W.  Jefferson 
Street,  Phoenix.  Arizona. 

Ridemaking  dockets  for  this  notice, 
including  the  Technical  Support 
Document,  may  be  inspected  at  the 
following  locations  between  8  a.m.  and 
4:30  p.m.  on  weekdays.  A  reasonable  fee 
may  be  charged  for  copying  parts  of  the 
docket. 

U.S.  Environmental  Protection  Agency, 
Central  Docket  Section,  Docket  No.  9- 
A-88-01,  South  Conference  Room  4, 
401  M.  Sti«et  SW.,  Washington  DC 
20460 

U.  S.  Environmental  Protection  Agency, 
Region  9,  Air  Management  Division, 
State  Liaison  Section,  A-2-2,  215 
Fremont  Street,  San  Francisco, 
California  94105. 

Copies  of  the  submitted  plans, 
proposed  FIP,  and  the  Technical  Support 
Document  are  also  available  at  the 
County  and  State  offices  listed  below: 

Arizona  Department  of  Environmental 
Quality,  Office  of  Air  Quahty,  2005 
North  Central  Avenue,  Phoenix, 
Arizona  85004 

Maricopa  Association  of  Governments, 
1820  West  Washington,  Wioenlx, 
Arizona  85007 


Maricopa  County  Bureau  of  Air 
Pollution  Control  1825  East  Roosevelt 
Street.  I%oenix.  Arizona  85008 

Pima  Association  of  Governments,  406 
Transamerica  Building,  177  North 
Church  Street.  Tucson,  AZ  95701 

Pima  County  Health  Department,  Air 
Quality  Control  District  150  West 
Congress,  Tucson,  AZ  85701. 

FOR  niRTHER  INFORMATION  CONTACT. 

Wallace  Woo,  Chief.  State  Liaison 
Section  (A-2-2),  Air  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  9, 215  Fremont  Street, 
San  Francisco,  CA  94105,  (415)  974-7634. 
FTS:  454-7634. 

SUPPLEMENTARY  INFORMATKNC 

I.  Background 

The  Clean  Air  Act  (CAA) 
amendments  of  1977  required  states  to 
revise  their  state  implementation  plans 
(SIPs)  by  certain  times  for  all  areas  that 
had  not  then  attained  the  National 
Ambient  Air  QuaUty  Standards 
(NAAQS).  Generally,  die  states 
containing  these  designated 
"nonattainment  areas"  had  to  submit 
revised  SIPs  by  January  1, 1979.  The 
1979  SIP  revisions  were  to  provide  for 
attainment  of  the  NAAQS  by  December 
31, 1982.  An  extension  of  the  attainment 
date  for  ozone  or  carbon  monoxide  (CO) 
to  no  later  than  December  31, 1987,  was 
available  under  section  172  if  the  state 
could  demonstrate  as  part  of  its  1979  SIP 
revision  that  attainment  by  the  end  of 
1982  was  not  possible,  despite  the 
implementation  of  all  reasonably 
available  control  measures.  For  areas 
that  received  an  attainment  date 
extension  from  EPA.  states  were 
required  to  submit  to  EPA  by  July  1. 1982 
an  additional  SIP  revision  that  provided 
for  attainment  no  later  than  December 
31, 1987,  and  diat  complied  with  all 
other  requirements  of  Part  D  of  the 
CAA. 

A.  SIP  Disapproval 

Maricopa  County  was  designated  as 
nonattainment  for  CO  on  March  3, 1978 
(43  FR  8970).  and  die  State  submitted 
Maricopa  County's  initial  nonattainment 
area  plan  for  CO  in  1979  and  1980.  On 
October  30, 1980,  die  State  submitted  a 
request  to  EPA  to  extend  the  CO 
attainment  date  in  Maricopa  County  to 
December  31, 1987.  EPA  proposed  to 
approve  the  extension  request  on 
February  5, 1982  (47  FR  5439). 

On  May  5, 1982  (47  FR  19826),  EPA 
took  final  action  to  approve  the  1979  SIP 
revision  on  the  condition  that  the  State 
submit  revised  regulations  for  Maricopa 
County  to  meet  the  Act's  New  Source 
Review  (NSR)  requirements.  On  June  3, 
1982,  and  March  4, 1983.  die  State        ' 
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submitted  NSR  regulations  for  Maricopa 
County.  On  July  3, 1983  (48  FR  34293), 
EPA  proposed  to  approve  the  Maricopa 
rules  with  one  exception  and  certain 
understandings.  On  April  27, 1988, 
Maricopa  County  submitted  a  letter  to 
EPA  making  certain  commitments 
regarding  implementation jsf  the 
Maricopa  NSR  rules  pursuant  to  those 
imderstandings.  EPA  expects  to  receive 
an  identical  commitment  letter  from  the 
Arizona  Department  of  Environmental 
Quality  in  the  near  future.  Based  upon 
these  letters,  EPA  will  take  final  action 
approving  the  NSR  rules  when  EPA 
takes  final  action  on  today's  proposal. 

'  Beyond  establishing  this  NSR 
condition,  EPA,  in  its  final  action  on  the 
1979  CO  plan,  found  that  the  plan  was 
not  adequate  to  bring  about  attainment 
by  the  end  of  1982.  EPA  premised  its 
limited  approval  of  the  plan  on  the 
expectation  that  (1)  the  Agency  would 
take  final  action  to  grant  the  State's 
request  for  an  attainment  date  extension 
to  December  31, 1987,  and  (2)  the  State 
would  submit  another  plan  revision 
which  would  provide  for  attainment  by 
that  date.  The  State  submitted  a  plan 
purporting  to  meet  this  requirement  on 
October  26, 1982. 

On  January  27, 1986  (51  FR  3343).  EPA 
proposed  to  disapprove  the  Maricopa 
revised  plan  and  impose  the  section 
110(a](2)(I)  construction  ban  because  the 
State  had  not  adequately  demonstrated 
that  it  would  provide  for  timely 
attainment  of  the  standard. 

On  September  23. 1988  (51  FR  33746), 
EPA  published  a  final  notice 
disapproving  the  CO  plans  for  both  the 
Maricopa  and  Pima  Counties 
Nonattainment  Areas,  and  imposing  the 
siection  110(a)(2](I]  construction  ban  on 
major  new  sources  and  major 
modifications  to  existing  sources  of  CO 
in  the  two  areas.  As  explained  fully  in 
the  September  23, 1986  notice,  EPA 
determined  that  it  was  not  necessary  to 
take  final  action  on  the  State's 
attainment-date  extension  request.  The 
Ninth  Circuit  Court  of  Appeals  upheld 
EPA's  action.  Arizona  v.  Thomas,  829 
F.2d  834  (1987). 

B.  U.S.  District  Court  Order 

On  August  10, 1987,  die  U.S.  District 
Court  for  the  District  of  Arizona  ordered 
EPA  to  promulgate  a  federal 
implementation  plan  (FIP)  under  section 
110(c)  of  the  Act  for  CO  in  the  Maricopa 
and  Pima  Counties  Nonattainment 
Areas.  The  Court  found  that  EPA's  duty 
to  promulgate  a  FIP  arose  when  EPA 
found  the  State  plans  were  inadequate. 
The  Court  Order  is  the  result  of  a  citizen 
suit  brought  against  EPA  on  April  8, 
1985,  by  the  Arizona  Center  for  Law  in 
die  Public  Interest  (ACLPI).  The 


timeframe  specified  in  the  Court  Order 
for  EPA  to  promulgate  a  FIP  was  six 
months,  following  either  the  formal 
submittal  of  the  Pima  CO  plan  or 
September  30, 1987,  whichever  came 
first.  McCarthy  v.  Thomas,  D.  Ariz.  No. 
CIV-85-34-TUC-1WDB  (slip  op.,  Aug. 
10, 1987).  The  court  left  open  die 
possibility  that  EPA  could  file  a  motion 
after  January  1, 1988  requesting  an 
extension  of  the  time  period  for  FIP 
promulgation  if  necessary. 

EPA  ouUined  its  intended  approach  to 
comply  with  the  Court  Order  to 
promulgate  a  FIP  for  Maricopa  and  Pima 
Counties  in  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  (52  FR 
45466)  published  on  November  30. 1987. 
EPA  received  54  comments  on  the 
ANPRM  which  it  took  into  account  in 
preparing  this  proposal.  A  full  analysis 
of  the  comments  and  EPA's  response  to 
them  is  included  in  the  TSD.  In  the 
ANPRM  EPA  explained  diat,  to 
promulgate  a  FIP  for  these  two  areas,      • 
EPA  must  select  control  measures  that 
fill  whatever  gaps  are  left  by  approved 
portions  of  die  State  plans.  The  ANPRM 
also  discussed  the  Maricopa  County  CO 
plan  that  had  been  submitted  as  a  SIP 
revision  by  the  State  on  October  5, 1987. 
The  plan  indicated  that  the  area  could 
attain  the  CO  standard  as  early  as  1990 
and  in  any  event  by  1995  if  the 
recommended  control  strategy  in  the 
SIP,  including  an  oxygenated  fuels 
program  for  motor  vehicles,  winter 
daylight  savings  time,  and  an  employer- 
based  trip  reduction  ordinance,  were 
fully  adopted  and  implemented. 

The  Maricopa  plan  claimed  credit, 
both  implicidy  and  explicidy,  for  the 
Arizona  vehicle  inspection  and 
maintenance  (I/M)  program  as 
expanded  through  1987.  In  a  separate 
Federal  Register  notice  on  the  revised 
Pima  CO  plan,  EPA  recenUy  proposed  to 
approve  the  improvements  to  the  State's 
I/M  program  as  adopted  by  the  Arizona 
State  Legislature  in  1985, 1986.  and  1987. 
(51  FR  14818  (April  26. 1988).)  The 
revised  Maricopa  plan  also  assumed 
credit  for  the  following  additional 
control  measures:  Transit  and 
ridesharing  improvements,  expanded 
facilities  to  encourage  increased 
pedestrian  and  bicycle  trips,  alternative 
work  hours,  alternative  fuels  for  vehicle 
fleets,  alternate-fueled  transit  vehicle 
purchase,  and  a  voluntary-no-drive-day 
program.  As  discussed  below,  EPA  is 
proposing  to  approve  and  assign 
emissions  reduction  credit  to  all  of  these 
measures  except  for  the  alternative  fuels 
for  vehicle  fleets  and  the  voluntary-no- 
drive-day  program.  The  approvable 
measures  in  the  revised  plan,  however. 
do  not  by  themselves  provide  sufficient 


emissions  reductions  to  demonstrate 
timely  attainment  of  the  CO  standard. 
On  March  14. 1988.  EPA  moved  die 
Court  to  extend  the  period  for  EPA  to 
promulgate  a  FIP  for  the  Maricopa  and 
Pima  areas.  On  April  19. 1988.  the  Court 
issued  an  order  requiring  EPA  to 
propose  a  FIP  for  Maricopa  County  no 
later  than  May  13, 1988.  hold  public 
hearings  on  the  proposal  no  later  than 
June  10, 1988,  close  the  public  comment 
period  following  the  hearing  by  July  11, 
1988.  and  promulgate  a  FIP  for  Maricopa 
County  no  later  than  August  10. 1988. 
The  Court  also  ordered  diat  the  same 
schedule  for  FIP  promulgation  shall 
apply  for  Pima  County  if  EPA  does  not 
accept  the  Pima  County  SIP. 

n.  Summary  of  EPA's  Proposal 

Section  110(c)(1)  of  the  Act  provides 
that  the  Administrator  shall  promulgate 
a  FIP  within  the  statutory  schedule 
unless,  prior  to  such  promulgation,  the 
state  has  adopted  and  submitted  a  plan 
which  the  Administrator  determines  to 
be  in  accordance  with  the  requirements 
of  section  110.  While  EPA  believes  that 
expeditious  attainment  of  the  standards 
would  result  if  the  approvable  measures 
in  the  revised  plan  were  supplemented 
by  an  appropriate  State  oxygenated 
fuels  program  alone  or  in  conjunction 
with  a  local  trip  reduction  program,  the 
State  Legislature  and  the  local  Maricopa 
County  jurisdictions  have  not  yet 
adopted  such  programs.  Thus,  EPA 
believes  that  die  revised  Maricopa  plan 
does  not  at  this  time  relieve  the  Agency 
of  the  responsibility  to  promulgate  a  FLP 
for  Maricopa.  As  discussed  in  the 
ANPRM,  EPA  has  evaluated  measures 
that  could  fill  the  gaps  left  by  the  State 
plan  and  thereby  bring  about  near-term 
attainment  of  the  CO  standard.  In  this 
notice,  EPA  proposes  to  promulgate  the 
two  control  measures  for  Maricopa 
County  identified  in  die  ANPRM— an 
oxygenated  fuels  program  and  an 
employer-based  trip  reduction 
program — as  technologically-available 
elements  of  the  FIP  to  provide  the 
emissions  reduction  necessary  for 
attainment. 

With  respect  to  oxygenated  fuels.  EPA 
proposes  to  require  an  equivalent 
oxygen  content  level  of  2.57  percent  in 
motor  vehicle  fuels  first  introduced  into 
commerce  within  the  Maricopa  area  in 
the  winter  CO  season— specifically, 
from  October  1  through  March  31.  (The 
equivalent  oxygen  content  requirement 
may  change  in  the  final  rulemaking 
depending  on  the  combination  of  control 
measures  selected  for  promulgation  and 
on  whether  the  State  adopts  any 
additional  control  measures.)  Oxygen 
fuel  blends,  in  the  form  of  aliphatic 
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alcohols  and/oc  ethecs,  which  are 
currently  on  the  market  and  available  to 
the  Maricopa  area,  inchide  methyl- 
tertiary-butyl  ether  QaiMt4.  eth^iol 
(Gasohol),  and  methanal/cosolvent 
blends.  1^  effect  of  these  blends  m 
gasoline  is  to  cause  motor  vehicle 
engines  tQnia  leaner  (hereby  reducing 
emissiona^-ca^on  monoxide. 

With  respect  to  the  proposed  federal 
trip  reduction  regulation,  EPA  proposes 
to  require  that  each  employer  of  100  or 
more  employees  at  a  worksite  in  the 
nonattainment  area  develop  and  offer  to 
his  employees  alternative  modes 
incentives.  These  incentives  would  be 
designed  to  reduce  the  munber  of  sin^e- 
occnpant-vehide  (SOV]  commute  trips 
to  the  employer's  worfaife.  The 
proposed  trip  rednetioB  fpak  it  a  5 
percent  reduction  in  SOV  commute  trips 
in  the  first  3war  and  an  additional  5 
percent  reduction  in  the  second  year. 
Both  the  proposed  trip  reduction 
program  and  the  oxygenated  fiiels 
program  are  discussed  in  detai!  later  in 
this  notice. 

vRnie  these  two  meHsures  are  beiug 
proposed.  EPA  intends  to  give 
coBsidenrtien  between  proposal  and 
final  piuiuu^gutfuu  ft  tbe 
implemenlatiuu  of  F!P  based  upon  a 
single  control  MtaBuia    an  oAyggated 
lueis  PB^fflFeflieiif  wfo^  &  suflfcieBti^ 
hi^  exygem  lu^uiieuieuf  (2:71  peroenf} 
so  that  attaiBBeiit  ean  be  aeUeved 
solely  based  vpon  ^si9  meaww.  ii 
essence,  wMl  a  rndSaeatfy  iS^  exygts 
conteirt  in  tke  netoi  f ehicJe  uJijf'geBiiled 
fuels  piuffisui  tbe^ieip  redoetfou  pragrwB 
wooM  beeenw  maeeessay. 

Since  H>A  ha*  aet  pvomalgatotf  ^ther 
of  diew  mcasares  before,  EPA  fees  v«iy 
little  experience  leganliig  the  j 

advant^csaoddisadvaKageeef     I 
implcmenliag  aavneanM  ew  dk« 
otbct.  Coini|atiil]y;  tilvftntdbdiiaB 
of  w^elker  to  psBiMlgat*  •  trip 
reductten  itgdaHoB  m  wtafcir  Id  sfy 
on  a  more  sfei^geal  iii|piiaiid  JMs 
program  and  no  tt^  redbcttem  rcgoktioa 
will  be  Blade  after  DA  fsviews 
comment*  received  oa  al  post*  of  this 
proposal. 

Q'A  believes  that  the  combinatioaof 
ayyjvedgPme— areaaadthe 
proposed  FIPsMasufes  will  resait  ia 
attaianeal  af  tke  CO  alaadatda  in  18BL 
As  ^Bcaaatd  ia  fall  beiaw.  EPA  baliewas 
that  the  attniaaitnt  date  that  applias  to 
the  Manoapa  ana^  now  tiMt  botk  af  the 
Part  D  atatataiy  datea  have  paasedk  is 
the  dida  thai  ia  tba  maat  tsqw^iieiia 
date  praetteaUe  but  no  lata:  iiao  three 
yean  bom  the  data  W(\  ifm»n\g»U  i 
this  FIP,  Fat  the  Haaens  doKribed 
below,  EPA  beUeves  that  tfaa  TOO.  dale 
selected  bttr  the  Manama  CX)  EIP  aMatt 
diis  tesC 


The  Ariaoaa  State  LagiaiatiiBe  ia 
currendy  considering  seweral  bills  that 
would  estabhsb  oxygenated  Aiels 
programs  of  varying  depees  at 
stringentqr  in  Miaricapa  Caanty ,  la 
addition,  the  LegiaLatare  i»  Apbi»Hng 
adoption  of  legyelw^ioa  aimad  at 
achieving  CO  emisaian  reductiona 
through  mandatory  deereasea  in 
allowable  wintertime  geaolioa  volatility 
and  by  iatptavements  to  the  existing 
motor  vehicle  inspection  and 
maintenance  prograou  incliidii^ 
initiation  of  a  leaded  mode  testing 
requirement,  and  a  trip  reducfion 
orifinance  similar  to  that  adopted  by 
Pima  County.  Haally,  additional  CO 
emissions  reductions  may  be  achieved 
in  the  near  future  fitim  the  adoption  of 
the  MAG  model  trip  rediicfioB  onfinance 
by  Maricopa.  lurisdSctlons. 

Stale  suDodttal  of  any  one  of  these 
control  measoies  or  a  combination  of 
these  measures  as  a  SIP  may  occur 
before  EPA's  fbial  promidgation  of 
federal  control  measures.  EPA  proposes 
that  if  before  EPA  takes  final  action  on 
this  FZP  proposal,  die  State  submits 
measures*  wflh  sufficient  emission 
red'nctfons  to  demonstrate  expeditious 
attamment  and  maintenance  of  the  CO 
NAAQS,  ttten  EPA  wffi  approve  those 
measures  in  Ren  of  final  TO* 
pronnrfgation.  If  additional  controf 
measures  are  submitted  before  VfP 
promu%atfoB,  but  the  measum  do  not 
completeijr  efiminata  the  sfaortfalf  tai  CO 
emissions  redirethms.  EPA  will  adfnst 
the'riKHy  eilwerelhwiHiiliiig^aTtjigffthffra 
superfhious  fe<fora{  control  measure  or 
relaxing  the  sttingemy  of  fte  measures 
so  long  as  neiAer  evpedWeos 
attaimaeat  nor  SMMsiBHKe  of  tta 
standard  wuaiJ  W  |eopaidljed>  Tbos, 
for  example;  EPM'aprsposed 
oxyjuuaiMnbalis  program  night  be 
ameaded  hi  Aw  Haat  proniM%atRiit  to 
maodala  a  lawar  eBiygc»-coa«ent 
re^mnmtaH  if  the  h^cronygeii  canleaC 
wereaafoaviraecaaHcy.  ot  the  TKO 
prolan  Bwf- be  ebrinatedr  fai  light  of 
the  Staters  sunpisaental  sabndttBL  The 
emisstoD  wdumaau  achievable  by  the 
measure*  arilBr  cnBidaiatiea  hi 
Arizona,  and  ana  of  the  poMiUe 
ameiaiiaeuta  to  EPA's  popoasd 
oxygenated  furis  lulv  ars  dtorassad 
befam  in  Sactiaa  VU '%£hBt  flB  Pti^aaal 
of  any  Patac*  Sff  Sahnittal)  Iqr 
Arizona."  Stunfat  the  ai^a  sifaait  added 
control  measasea  after  final  ff  A 
promalgatlan  of  the  HP.  KA  wfll 
approve  those  meaaansaaikresdnd  (or 
amend  aa  ^peopciate)  any  EPA 
refMktians  that  are  deaaed 
unneceaaory  baaed  upon  the  Stele 
revised  safaaiittaL 

With  the  exee^ona  specified  below. 
EPA  pfi^oaea  ta  ^poove  uDdtf  sections 


110(a)t2)e9}  and  172(b)m  of  fte  Act  the 
contrail  BKaanres  acfa^ted  by  the  State 
andhCAGaiWRi  the  BMaaares  would  naf' 
interfiera  wiith  tiBMljr  atlaisraeBt  of  tba 
CO  standard  and,  indeed,  or  biiiiwiii]i 
for  attaiawntmApeapoaas  ta 
conclude;  heiaawi,  dwf  the  Mariana 
CO  plan  doea  not,  absent  further 
supplament  hf  de  relevant  gaeanoBnla 
in  AcBona,  pmaidr  far  attahnneat  (rf  the 
CO  stoidardi.  EPA,  thescfarc  propases 
to  contBac  die  Part  D  disanffoval  of  t&e 
CO  piaa  iar  hfaiicopa  Cav^aai  the 
fednat  ban  OB  caosttDctieB  of  Ba|ar 
new  or  modified  stathiuiify  sources  of 
CO  and  to  impoee  the  section  178(a] 
highway  fo^ig  saactionaoi^  the 
Agsaey  approees  a  state  plan  as 
ade^aate  ta  meet  die  Part  D 
re()BBaBienta 

EPA  beneres  Ikat  tne  cuusb'uctftui 
ban  contained  in  section  liatff)(2l(f) 
should  remain  iir  place  in  an  area  until 
such  thne  asa  state  sebmiti  and  Env 
subsequent^  approves  a  pian  meeting 
the  requirements  of  Part  D, 
notwithstandhig  the  focf  drat  EPA  may 
pranu^ateilk  ownpfan  far  the  area 
that  meets  the  requirements  of  Part  D. 
As  a  statutory  matter,  the  constroction 
baa  ia  contained  in  section  tlO(a).  «ddd 
governs  plans  submitted  by  the  states. 
The  reference  in  section  tlOCaI(2](Q  to 
the  need  for  a  construction  ban  uabss 
"socfa  plan"  meetb.  the  requirements  of 
ParrDis  to  the  piknteferred  to  in 
section  liofajfl^  Ibe  plan  nequired  to  be 
submitted  ^  a  state,  fa.  addition^  EPA'a 
reguTatibns  at  40  CFE  S124  dearly 
impoae  the  coasfructiea  ban  until  such, 
time  as  a  state  plan  icpHng  (be 
requirementa  oCFkrt  O  ia  approved  by 
the  AthnfnisfTHtor  E!ha%,  die  pdmaiy 
poBcy  reason  for  which  Congress 
created  the  secttiaa  110^(^0) 
constniatfan  ban.  was  to  encourage 
states  ta  pemnptly  pcepara  and  submit  to 
EPA  plans  meeting  the  requiiaments  of 
Part  O.  EPA  was  to  promulgate  plans 
under  sactioa,110(^  for  states  only 
when  states  foiled  ta  comply  with  theit 
statulaiy  duties  to  pr^wn  adequate 
plans.  It  would  thus  be  incoaaiatent  with 
the  Act's  purpose  to  reward  these  states 
by  lifting  the  consfracSmrban  when 
CTAprefaieaa  phm  far  then  meethig, 
the  miuteflMBte  al  Pact  IX  AUhao^  die 
plan  for  an  area  wwdddna  awetPart  Dr 
these  would  remcni  straag  poli^ 
graaada  Sor  Gontinaing  the  eonatniction 
ban.  The  iaipleBMBlatiDa  af  aicpoUwdoa 
coatoolneaseseein  an  area  is  alirays 
fadlitatad  if  oaoiadaat  al  th»aMe 
levak^  and  davlsrGanpeas  iataidad . 
such  pfonafog  and  iiBi^eBMntadan  to  be 
done  bj  tfcestatoa^  Hhp^ohhoiih  an- 
areawaald  pnpeac-toaHadnatManaaffc 
under  a  fedmdlypiaraBlgated  plan;  A» 
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would  have  provided  EPA  (and  these 
areas!  an  additional  oeriod  analosoos  to 


which  implement  Mich  priraary  standaid 
because  ^  necsMan  tscbnohisy  or  odier 


cnmhinatioB  to  bring  about  attainment 

Kv  IQQi    Hnuratiai*    w\j/L  Artm^  *%nt  KAliA.r. 
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construction  ban  would  remain  in  place 
to  encourage  the  state  to  complete  its 
own  plan  meeting  the  requirements  of 
Part  D  and  eventually  substitute  it  for 
the  federcd  plan.  EPA  specifically 
elicits  comment  on  this  interpretation 
of  section  110(a)(2)(I). 

Although  thie  Arizona  State  and  local 
governments  have  taken  substantial 
steps  in  recent  months  to  supplement 
the  previous  State  CO  SIP  submittals  for 
the  Maricopa  area,  EPA  has  no 
assurance  at  this  time  that  they  will 
complete  action  on  these  supplements. 
As  a  result,  EPA  believes  it  is 
appropriate  to  lay  the  groundwork  now 
for  imposing  the  additional  sanctions 
provided  by  section  17e(a)  of  the  Clean 
Air  Act  should  the  Arizona  governmentt 
ultimately  fail  to  adopt  the  necessary 
control  measures.  For  this  reason,  EPA 
is  proposing  today  that,  if  Arizona  does 
not  supplement  the  Maricopa  plan  with 
the  measures  necessary  to  demonstrate 
expeditious  attainment.  EPA  will  make  a 
final  finding  that  the  State  is  not  making 
reasonable  efforts  to  submit  an 
adequate  Part  D  plaiL  That  finding 
would  be  based  on  the  State's' failure  to 
adopt  measures  that  are  necessary  to 
produce  attainment  of  the  standard  in 
the  Maricopa  area.  For  a  further 
discussion  of  the  criteria  EPA  would  use 
to  make  this  finding  final,  see  EPA's 
Notice  of  Intent  on  the  subject  (51 FR 
4934  (Febroary  10, 1986))  and  EPA's 
November  30, 1987,  ANPRM  (52  FR 
45466).  Upon  making  such  a  final 
finding,  the  federal  highway  funding 
restriction  of  section  178(a)  would  go 
into  effect.* 

With  respect  to  the  implementation 
plan  for  Pima  County,  the  emission 
reductions  needed  for  attainment  in  the 
Pima  County  area  are  significantiy  less 
than  needed  for  attainment  by  the  end 
of  1991  in  the  Maricopa  County  area. 
EPA  therefore,  believes  that  an 
oxygenated  fuels  program  no  more 
stringent  than  that  proposed  in  this 
notice  for  the  Maricopa  area,  if  applied 
in  the  Pima  area,  would  provide  for 
attainment  of  the  CO  standard  in  Pima 
County.  Accordingly.  EPA  intends  to 
rely  upon  the  oxygenated  foels  program 
set  forth  in  this  Notice  as  the  most 
stringent  proposed  FIP  that  EPA  might 
promulgate  for  Pima  County  in  the  event 
that  EPA  determines,  after  the  close  of 


■  Pub.  L 100-202.  ligaMl  Into  law  Daoeintier  22. 
19S7,  proUbiU  BPA  from  Imporing  certain  sanctiona 
under  the  Clean  Air  Act  Induding  tiie  aectioa  17e(a) 
funding  lettrictioa  during  a  moratorium  extending 
through  August  30, 1988.  Therefora,  while  EPA  1« 
today  propoaing  to  make  a  final  finding  regarding 
•uch  Mnctiona  ahouM  fail  to  supplement  the 
Maricopa  ptaa  any  final  action  on  the  aanctiona 
would  not  go  into  effect  any  eariier  ttian  August  31. 


the  comment  period  on  the  proposed 
Pima  SIP  approval  (53  FR  14818  (April 
26, 1988)),  that  the  Pima  SIP  cannot  be 
approved.  EPA  therefore  solicits 
comment  on  such  a  program  as  a  FIP  for 
Pima  County. 

m.  Legal  Requirements 

Section  110(c)(1)  requires  EPA  to 
prepare  regulations  "setting  forth  an 
implementation  plan,  or  portion  thereof, 
for  a  state"  when  a  state  has  failed  to 
submit  an  adequate  SIP.  The  CAA 
appears  to  indicate  that  such  an 
"implementation  plan"  must  meet  all  of 
the  requirements  of  section  110(a)(2) 
and,  where  still  applicable  to  the  state's 
own  planning  effort.  Part  D.  For 
example,  section  110(c)(1)  states  that 
EPA  must  promulgate  a  FIP  unless  the 
state,  before  EPA  takes  final  action, 
submits  a  plan  "which  the 
Administrator  determines  to  be  in 
accordance  with  the  requirements  of 
(section  110)."  This  passage  indicates 
that  Congress  regarded  a  FIP  meeting 
section  110  (rather  than  some  lesser 
requirements)  as  the  substitute  for  a 
state  plan  meeting  section  110.  Beyond 
that,  each  of  the  predicates  for  the  duty 
to  proitiulgate  a  FIP  [see  section 
110(c)(l)(A)-{C))  directiy  or  indirectly 
relates  to  the  need  to  have  some  plan  in 
place  that  meets  the  requirements  of 
section  110.  Thus,  it  is  luilikely  that 
Congress  would  have  intended  EPA  to 
promulgate  a  FIP  meeting  less  than 
those  requirements.  Moreover,  section 
110(d)  states  that  the  applicable 
implementation  plan  for  an  area  is  the 
plan  "which  has  been  approved  imder 
subsection  (a)  or  promulgated  under 
subsection  (c)  and  which  implements  the 
requirements  of  this  section."  This 
language  implies  that  all  plans 
promulgated  by  the  Administrator  imder 
section  110(c)  must  implement  the 
requirements  of  section  llO. 

In  addition,  section  110(a)(2)  contams 
a  requirement  that  the  plans  for 
designated  nonattainment  areas  contain 
a  constroction  moratorium,  unless  the 
plan  "meets  die  rec^iirements  of  Part  D." 
Siiice  the  Maricopa  Plan  for  CO  has 
never  received  EPA's  approval  as 
meeting  Part  D.  this  requirement  still 
applies  to  CO  planning  for  the  area.  For 
two  reasons  the  Part  D  requirements 
also  seem  to  apply  to  EPA's  FIP.  First 
the  section  110(a)(2)(I)  requirement  for  a 
state  plan  meeting  Part  D  is  contained  in 
section  110  which,  as  discussed  earlier, 
apparentiy  governs  FIPs  promulgated 
under  section  110(c).  Second,  section 
172(b),  which  contains  the  requirements 
for  Part  D  plans,  refers  to  plan 
provisions  adopted  by  the  State  "or 
promulgated  by  the  Administrator  imder 


section  110(c)."  This  phrase  suggests 
that  if  an  area  is  still  otherwise  subject 
to  Part  D,  any  FIP  required  for  that  ares 
also  is  subject  to  Part  D. 

Having  concluded  that  any  FIP  that 
EPA  promulgates  for  the  Maricopa  area 
should  meet  the  requirements  of  both 
section  110  and  Part  D,  EPA  must  next 
interpret  those  requirements  to 
determine  how  they  apply  to  the 
Agency's  FIP  for  this  area  after 
Det^ember  31, 1987,  the  latest  attainment 
date  expressly  identified  in  the  CAA 
That  date  is  the  planning  date  for  areas 
that  received  EPA's  approval  of  an 
extension  beyond  the  otherwise 
applicable  planning  date — December  31. 
1982.  See  section  172(a).  The  Maricopa 
area  has  not  received  EPA's  approval  of 
such  an  extension.  However,  since  the 
later  date,  December  31 1987,  has  now 
elapsed  as  well,  the  discussion  below 
analyzes  both  dates  similarly — as 
elapsed  Part  D  dates. 

'The  pohcy  that  EPA  proposed  on 
November  24, 1987  (52  FR  45044) 
provides  backgroimd  for  today's 
proposal  on  how  to  apply  Part  D  to  the 
Arizona  CO  plans  now  tiiat  the 
statutory  dates  have  passed.  On  its  face. 
Part  D  calls  for  plans  that  "provide  for 
attainment"  of  the  standard  by  the 
stated  date  (December  31, 1982,  or 
December  31, 1987).  Since  plans 
developed  after  1987  cannot  conceivably 
provide  for  attainment  by  either  of  these 
dates,  under  the  strictest  possible 
reading  of  Part  D  EPA  could  never 
develop  a  plan  that  meets  Part  D's 
requirements,  and  hence,  could  not 
actually  satisfy  the  applicable 
requirements  (and  the  Court's  Order). 

As  explained  in  EPA's  proposed 
policy,  EPA  does  not  believe  that  such 
an  interpretation  of  these  elapsed  dates 
would  be  consistent  with  Congress's 
intent  in  adopting  Part  D,  since  Congress 
obviously  called  for  the  creation  of 
"plans"  for  fottue  attainment  not 
findings  that  an  area  could  never  meet 
Part  D.  Thus,  since  it  will  be  physically 
impossible  after  1987  for  EPA  to  plan  for 
these  areas  to  attain  by  the  elapsed 
dates  in  Part  D,  EPA  intends  to  interpret 
the  requirement  to  plan  for  attainment 
by  those  dates  as  a  legal  impossibility. 
EPA  believes  that  Congress  would  have 
intended  EPA  in  such  drciunstances  to 
select  in  place  of  the  elapsed  dates,  a 
subsequent  date  consistent  with  the 
general  principles  of  the  CAA  and  Part 
D.  See  Chevron,  U.S^.  v.  N.R.D.C..  467 
U.S.  837  (1984). 

Although  it  is  not  clear  what 
subsequent  date  Congress  would  have 
intended  in  these  circumstances,  the 
history  of  the  CAA's  planning 
requirements  suggests  that  Congress 
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would  have  provided  EPA  (and  theae 
areas)  an  additional  period  analogoos  to 
the  3-  and  5-year  periods  set  forth  in 
section  110(a](2](^  and  section  110^). 
respectively.  When  Congress  in  1977 
directed  EPA  to  initiate  a  new  round  of 
planning  for  areas  that  had  foiled  earlier 
to  produce  ade<^ute  plans  meeting  the 
section  110  requirements,  it  created  new 
planning  periods  comparable  to  the 
section  110  periods  (3/5  years  from 
EPA's  approval  of  the  state  plan},  rather 
than  shortening  those  periods  and 
thereby  demanding  plans  for  immediate 
attainment  Section  172(aKl}ieqniTed 
the  SIPs  for  nonextension  areas  to 
provide  for  attainment  by  the  end  of 
1982,  foxn'  years  from  die  date  these 
subnittals  were  due  {Jammry  1, 1979} 
[see  sectioR  129(c}}.  Congress  provided  a 
much  longer  attainment  period  for 
extension  areas — from  Jamiary  1, 1979  to* 
December  31, 1987,  approximately  nme 
years  from  the  date  the  initial  Pjsrt  D 
SIPs  were  due.  But  it  set  op  two 
planning  periods  for  these  areas— one  to 
apply  all  "^easonaUy  araflafale^ 
measures  am)  a  aeomd  ta  sopplemeiit 
those  measures.  Smce  most  reasonably 
available  measures  sboold  aimtdf  have 
been  uupleuieuted  ki  me  Misricopa  area 
by  now,  ERA  regards  post-lsu/  (riamnng 
for  the  area  as  mmpaiabfe  to  the 
planning  dinrfng  the  second  Part  D 
period.  That  period  spanned  from  Ae 
Jaly  1982  submittal  date  (see  section 
12S(cD  to  the  end  of  1987,  a  period ' 
roughly  consistent  with  the  3-  and  5-year 
periods  in  section  110.  Thus,  dthoagft 
sections  liafa)(2]  and  (s}  do  not  literally 
apply  to  the  Maricopa  area.  EPA  wiB 
use  them  as  die  best  indicators  of  die 
attammenf  periods  Congress  would 
have  infendad  to  appfy  Id  tliese  areas 
after  passage  of  the  Ptot  D  dates.* 

SeetioD  110(a)fZ}  requires  the  pfam  to 
provide  for  aftaimaent  as  expedMoosIy 
as  praedeaMe  bat  no  later  than  3  jrears 
from  EPA's  ap^oTBl  of  «n  adieqaate 
plan.  yfbiA  it  die  context  of  section 
110(e)  mast  nean  3  years  bum  die  date 
EPA  pronrigates  die  FIP.  Section  110(e) 
aaowB  tke  EPA  AdmliilsliBlui  to  grant  a 
2-year  extension  of  the  attainment  date 
(beyand  the  a^rev  period  in  secti«i 
110(a](2KAnenfyi£ 

(A)  Oam  or  more  endsaions  aoarcesfor 
classes  of  moving  soBToes]  are  uiial>Ia  to 
cofflply  witn  tile  mjuiienents  of  radi  piaiis 


*  EPAiiM  hiiloDcally  coaduded  that  iIm 
Adiiiiiililntui  may  grant  hiaaeifi  Z-ysar 


110(e)  if  neoeaaaiy  whan  he  \n ^ 

provided  that  all  aC  dia  tav>iMiBaai»4 
have  been  maL  Sm,  ftf..  38  PR  3IMS(NoTamber  8. 
1S73)L  SSaaoAvCKy  of  Sooto'/lMVv.  AM  8M  UD 
ua  159  fab  Ck.  am  rna  AdiMaaalta  k 
pennitted  to  prv«Ua  a  kaa^yaar  axlMMia*  ef  the 
a|irn— ill^lfci^aFlPt. 


wiiich  implement  such  primary  standaid 
because  the  necessary  technology  or  other 
alternatives  ore  not  availabie  or  wfll  not  be 
avaiiaiHe  boub  enoii^i  to  permit  coDiviiance 
within  suck  Jyeer  perfad,  and 

(BT  The  SMe  ku  cflwiderad  and  appbed 
as  a  part  of  its  plan  reasonably  anmUbtt 
alternative  means  of  attaining  such  primary 
standard  and  has  justiSaMy  eoadoded  flMt 
attainment  of  sucii  piimaiy  ataadard  vaithia 
the  3  years  cannot  be  achieved. 

It  is  not  readily  ^parent  from  the 
language  of  siibparagrapk  (A)  whether 
an  area  baoones  eUi^fale  ier  this 
extension  oidy  if  the  naaas  to  attain 
within  3  years  arc  not  availafala  ia  a 
technological  tatbes  than  a  eoat-reteted 
Sanaa,  ft  is  doubdal.  bowevar,  tliaf 
Congress  inteadtd  to  preclude  EPA  froas 
considtriBg  the  eeoaaane  feasibUfty  or 
reaaoaaUsMsa  af  the  availaUe  aeaoa 
nfnttninmsnt  in  ■Mill  Jan.  this  i'^F"*"*  V 
Congress  had  intended  to  do  so,  no  area 
would  be  aUgibia  iar  tke  cxtcnsioA, 
since  aU  areas  can  attain  the  staMiaid 
within  3  years  siaqily  by  ■faattim  down 
all  ecoBOBMc  activity.  Since  Confess 
clearly  intended  that  soate  ateaa  be 
provided  the  rrtrasion,  EPA  is  wirliacd 
to  interpiat  snbyaia^apb  (A)  to  isqutre 
only  a  shewiag  thai  the  iaflemantatiao 
of  die  "reasaaably  availsbla  alternative 
means"  (KAAM)  described  in 
sabp^agnph  ^weukl  aot  bring  about 
attaiaaf  I  witfaiB  »  years.  Sabpatagapfc 
(B).  then.  mtuH  faawiti  aasarancadttt 
those  nwisonayy  asiailaMu  awsas  aia 
indeed  ianyleaMBted  ta  cMhieve  ««»fc"»« 
propcM  withiB  the  i-yeas  puiad. 
Therefore^  an  area  woidd  Im  eligible  for 
the  2-ysac  exteaaiea  H  thaptaa 
deiaoBstratea  that  dw  area  is  actiiaHy 
implpiMBliagtha  RAAM  within  die  3- 
year  pniadand  dMi  it  st^l  caaol  attain 
wiUiin  dMt  9-year  peiiedL 

Applying  these  attainraent  deadlines 
to  the  Maricopa  area,  the  plan  auist 
demonstrate  nttainawnt  aa 
expeditiously  as  practicable  bat  in  no 
case  later  than  1881  (""■"nring  plan 
approval  or  proamlgation  in  1988), 
unless  even  with,  the  appBcation  of 
reasoaahly  available  alternative  means 
attainment  /•afw^t  h<t  f  hirartj  within 
that  period.  For  the  leasoaa  described 
below  and  later  in  tiaaBatiGe.  EPA 
propases  to  suppfemant  theSUIs's  plan 
for  the  Maricapaataa  with  Hse 
measucea  ruggrtted  by  die  State's 
plan— aa  eaplayw^basad  trijpiaduction 
program  and  a&  oxygtaatad  foela 
program— that  will  biing  aboot 
attaiameni  of  the  CO  standard  by  1S91 
intheaiaa. 

EPA  believes  diat  hoik  a  ti:^ 
redaction  program  and  an  oxygenated 
fuels  program  are  technolagioaify 
available  measures  that  would  produce 


combinatioa  to  bring  about  attainawot 
by  1901.  However.  EPA  does  not  believe 
that  any  rombination  of  available, 
practicabla  measures  exists  which  could 
provide  fsc  attainment  in  the  Marict^M 
area  before  1901.  It  is  true  that  a  very 
stringent  oxygenated  feels  program 
caaldtheeratiGally  advaace  the 
attainment  date  to  1900^  but  EPA  cannot 
now  concfaide  diat  any  oxygenated  fuels 
pr(9aiB  ia  definitely  practicable  for 
application  in  the  hAvicopa  area  due  to 
numenus  outstanding  faestions 
cononning  akaiket  panetratiaa,  foel 
availability,  cempliaace  monitecing,  and 
onasamer  laaetiea  to  suck  a  propam. 
EPA  is  propasiag  the  oiqrgeaated  fads 
prapan  dsauibed  later  aaly  because  it 
is  necessary  to  pravide  iar  attainoMnt 
by  1901.  Whether  or  nal  a  trip  reductioH 
propam  wauld  be  peacticable  far 
Maiictq^  die  emissieaieductian 
atnteted  to  su(^  a  pregnan  alone 
weold  net  be  safiideat  to  advance  die 
attaiaaant  dale  for  Utt  area,  Pwftcs.  as 
oypiaiaad  ia  BPA's  ANHOA.  EPA 
rejected  all  ether  measMsas  for  inclttaion 
in  die  FIP  either  because  EPA  tacked 
audiasity  t»  iaiplenMnt  diem,  diey  were 
impiacticable  daa  to  major  ecenearic 
and  social  iaq^acis,  or  it  would  be 
impracticaUa  for  EPA  to  implrmsnt 
them  at  dM  federal  level  ^cn  similar 
existias  stita  pragrama.  See  (52  FR 
454681  iSM»  (paL  lU.  Canseqaendy.  EVA 
does  not  bdlave  that  any  ]»acticab)e 
measures  exist  mdiich  ooidd  achieve 
attainment  ia  the  Maricopa  area  before 
1991. 

On  die  ether  band.  EPA  can  also  not 
make  the  conclusion,  necessary  to 
suppart  a  taao^ear  aw«i»ii^«^  ^^ixg 
extensiaa  ander  section  lllHe),  that  a 
tr9  ledoctian  propam  and  an 
oxygmated  fads  program  are  deariy 
not  reasonably  available  dtemetive 
measares.  Oxygenated  facb  ate 
technologicalty  avattable  and  EPA 
believea  that  akhoagh  ths^  are 
numerous  aad  significant,  the 
outstanding  questiaaa  cooceming  the 
program  may  watt  prove  aot  to  be 
sigaJfieant  obatacku  to  saecesafad 
implamentatfaa  of  die  progma. 
Similaily,  a  kip  redactien  propam  ia  in 
place  in  seme  Califeraia  kicajities  and 
thus,  dnpila  empfoyer  reostance;  it  is 
posdbla  Oat  saeh  a  propam  will  prove 
reaaanafafy  aaaitable  fas  die  Pkeenix 
area  as  well 

Therefore.  EPA  iaproposii^  a  trip 
rrdtactien  erdiiwsae  md  an  oxygenated 
taelB  ^ograBi  lar  tne  Mancopa  arse 
beeaasa  boA  prograBs  are 
terhnalogicaBy  avaflable  measures  to 
provide  the  smismaii  ladiw  lima  dmt  are 
necessary  to  bring  Ae  area  hito 
attainment  by  1991.  And,  beyond  that, 
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EPA  proposes  a^  to  invoke  the  two- 
year  extenstoB  pwvidad  in  section 
110(e). 

In  preparhig  the  FIP  for  Maricopa, 
Q>A  wdi  comply  with  outstanding 
agency  guidance  on  CO  SIP  preparation. 
In  an  April  4. 1979  notice  (44  FR  20372), 
EPA  ptdiHshed  criteria  for  approval  of 
die  Part  D  SIP  revisions  diat  die  Act 
required  states  to  svbmit  in  1979.  On 
January  22. 1981  (46  FR  7182),  EPA 
published  criteria  for  evaluating  the 
supplemental  SIP  revisions  for  extension 
areas  due  in  inid-1982. 

Section  110(a)(2)  requires  a  plan  to 
provide  not  only  for  timely  attainment  of 
the  NAAQS  but  also  for  maintenance  of 
die  standards  diereafter.  EPA's  FIP  fat 
the  Maricopa  area  is  based  on  the 
modeling  and  emission  projections 
prepared  by  MAG  as  part  of  its  SIP 
submittal,  the  MAG  Man  projects 
.emissions  only  through  1995:  however, 
the  projections  demonstrate  that  the 
proposed  FIP  will  continue  maintenance 
of  die  CO  NAAQS  at  least  dirou^  1095. 
EPA's  proposed  policy  on  po8t-1987 
planning  would  require  post-19e7  SIPs  to 
include  a  demonstration  of  maintenance 
for  a  period  of  ten  years  following  the 
time  of  SIP  submittal.  If  this  proposed 
policy  were  applied  to  the  Maricopa  FIP, 
it  would  require  a  maintenance 
demonstration  through  1988.  EPA's 
rough  projections  in^cate  that  vrith  the 
FIP  proposed  today  the  Maricopa  area 
would  attain  and  maintain  the  CO 
NAAQS  throng  1996  despite  the  iriiase 
out  of  the  CO  reduction  benefits  trf  the 
Pederal  Motor  Vehicle  Emiasion  Control 
Program  and  the  continued  growdi  and 
associated  increases  in  vehicle  miles 
traveled  in  the  Maricopa  area.  EPA  will 
continue  to  gatho-  the  necessary  data  to 
determine  whether  this  initial  projection 
is  valid.  In  the  meantime.  EPA  solicits 
comment  on  whether  it  should  ap|riy  the 
maintenance  requirements  of  the 
proposed  post-19S7  policy  to  the 
Maricopa  FfP.  If  EPA  concludes  diat  die 
FIP  should  demonstrate  maintenance 
through  1996,  and  the  final  data  analysis 
indicate  that  the  standard  will  not  be 
maintained  through  that  period  with  the 
measures  in  the  proposed  FIP,  EPA  wnU 
supplement  the  FIP  with  additional 
measures  sufficient  to  demonstrate 
continued  maintenance  of  the  CO 
standard  dirough  at  least  1908. 

IV.SffEvalnation 

A.  Description  of  die  Modeling  Analysis 

The  Maricopa  Plan  used  the  Urban 
Airshed  Model  (UAM)  to  evaluate 
regional  carbon  monoxide  levels  and 
CALQraSi/V»-PG  to  ewahiate  botspot 
CO  levds.  UAM  requtica  both  spadal 
and  ^smpfottk  dissggrr  gntion  of  the 


emissioB  inventory.  In  Maricopa  County 
in  1985, 88.5  percent  of  the  caibon 
monoxide  emitted  was  from  on-road 
motor  vehicles.  The  balance  of  the 
inventory  was  from  military  and  civilian 
aircraft  operations  (6.5  percent), 
industrial  sources,  fires,  and 
miscellaneous  sources  (a  total  of  5 
percent).  Stationary  source  emissions 
were  gridded  based  on  the  known 
locations  of  the  sources  (civilian  airports 
and  Air  Force  bases)  or  were  allocated 
by  population. 

Mobile  source  emissions  were  gridded 
in  a  multi-step  process  which  first 
required  traffic  modeling  and  then 
integration  of  the  traffic  modeling 
resiilts  with  emission  factors  from  EPA's 
M0BILE3  model.  Traffic  modeling  was 
performed  by  MAG's  Transportation 
Planning  Office  (MAGTPO)  using  the 
Urban  Transportation  Planning  System 
(UTPS)  model  UTPS  allocates  regional 
traffic  to  links  in  the  transportation 
network  based  on  residential  and 
employment  patterns.  Vehicle  fleet 
emission  factors  were  developed  with 
MOBILES  using  local  vehicle  registration 
data,  mileage  accumulation  rates  by  age 
of  vehicle,  the  Arizona  inspection  and 
maintenance  (I/M)  program 
charactMistics.  and  local  tampering  and 
misfueling  rates.  The  mobile  source 
inventory  was  gridded  by  integrating 
trafiic  volumes  for  each  link  fix)m  UTPS 
with  the  speed-  and  temperature- 
adjusted  emission  factor  irom  MOBILES. 
Intrinsic  in  iha  mobile  source  emission 
inventory  are  the  impacts  of  the  Federal 
Motor  Vehicle  Control  program 
(FMVCP),  improvements  to  the  Arizona 
I/M  program  passed  by  the  State 
Legislature  before  1987,  and  roadway 
improvements  including  the  construction 
of  the  MAG  Regional  Freeway/ 
Expressway  Plan. 

Bodi  die  UAM  and  CALINE4/V9-4>G 
air  quality  modeling  was  performed  by 
Systems  Applications,  Inc.  (SAI)  under 
contract  to  MAG.  The  modeling 
simulated  the  Hwenix  atmospheric 
conditions  from  3KX)  p.m.  to  5KX)  a.m.  on 
October  25  to  28, 1965.  The  results  were 
validated  against  die  measured  ambient 
CO  levels.  The  maximum  modeled  8- 
hour  CO  concentration  was  18.5  ppm, 
whidi  occurred  between  the  hours  of 
8K)0  p.m.  and  4M)  a.m.  The  modeling 
remdts  indicate  that  in  the  area  of  the 
predicted  highest  8-hour  ambient  CO 
concentrations,  the  ambient  levels  are 
caused  by  a  gradual  build-up  of  CO 
throughout  the  urban  area  rather  than 
by  accoimted  for  15  percent  or  less  of 
the  total  modeled  ambient  CO  levels. 
Ilie  relative  oontrfootions  do  not  change 
significandy  in  the  fiitare  years 
modeled. 


After  SAI  completed  its  woric,  the 
State  of  Arizona's  Department  of 
Environmental  Quality  (ADEQ)  with 
MAG  coocumnce  made  three 
adjustments  to  the  modeling  results.  All 
three  of  these  corrections  increased  the 
emission  reductions  needed  for 
attainment  in  the  three  future  years 
modeled:  1987, 1990.  and  1995. 

During  the  modeling  effort,  new 
population  forecasts  were  adopted  by . 
the  MAG  Re^onal  Council.  Because  the 
number  of  velucle  trips  and  vehicle 
miles  traveled  (VMT)  in  an  area  are 
directly  related  to  population,  the  new 
population  forecasts,  which  are 
substantially  higher  than  previous 
forecasts,  indicated  that  the  VMT 
figures  used  in  the  SAI  modeling  were 
too  low  and  dius  die  future  ambient 
concentrations  of  carbon  monoxide 
predicted  in  the  modeling  were  also  too 
low.  The  State  corrected  the  modelling  to 
account  for  the  new  VMT  projections 
developed  by  MAGTPO  fitim  the  new 
population  figures. 

M0BILE3  predicU  substantial 
conversion  of  the  light-duty  vehicle  fleet 
to  diesel;  however,  the  predicted  rates  of 
diesel  conversion  are  not  being  seen  in 
the  Maricopa  County  vehicle 
registration  data.  Because  diesel 
vehicles  emit  much  lower  levels  of  CO 
than  equivalent  gasoline-powered 
vehicles,  using  the  higher  fleet 
penetration  of  diesels  diat  MOBILES 
predicts,  would  tmderestimate  the 
Maricopa  fleet  emissions.  The  State  thus 
corrected  the  modeling  to  reflect  the 
lower  number  of  diesel  vehicles. 

The  final  adjustment  that  the  State 
made  to  the  modeling  was  to  freeze  the 
I/M  benefits  for  any  vehicle  that  had 
been  in  the  program  for  five  years. 
ADEQ  believes  that  the  Arizona 
program  provides  lower  and  lower 
benefits  in  each  consecutive  year  that  a 
vehicle  is  inspected.  The  State  modeled 
this  effect  by  freezing  the  I/M  benefits 
for  any  vehicle  after  five  years  of 
inspections.  MOBILES,  however, 
continues  to  assign  benefits  in  each  year 
that  a  vehicle  is  in  an  I/M  program. 

Based  on  the  original  modeling  and 
the  three  adjustments  discussed  above, 
the  State  estimated  that  the  reduction  in 
baseline  CO  emissions  that  were  needed 
for  attainment  by  the  end  of  1987  was 
34.0  percent  The  State  also  estimated 
that  emission  reductions  of  31.2  percent 
are  needed  to  attain  by  the  end  of  1990 
and  18.5  percent  by  the  end  of  1995.  A 
straight-line  interpolation  <rf  the  1990 
and  1995  esttmates  gives  a  1991 
reduction  target  of  28.8  percent 
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B.  EPA  Evaluation  of  the  Modeling 
Analysis 

EPA  reviewed  the  dispersion 
modeling  conducted  by  SAI  and  fine 
that  the  appropriate  modeb  and 
techniques  were  used  for  the  analysis. 
EPA  agrees  with  the  State's  assessment 
that  high  ambient  CO  levels  in  Phoenix 
are  due  to  a  gradual  build-up  of  CO 
throughout  the  urban  area,  with  a 
minimal  impact  from  hot  spot  sources. 
Because  of  the  areawide  nature  of  the 
CO  problem,  the  post-modeling 
adjustments  should  not  inlroduce  any 
si^iificant  error  into  the  emission 
reduction  estimates.  EPA  recognizes, 
however,  that  more  accurate  emission 
inventories,  if  used  in  the  base  case 
simulations  and  validations,  would  yield 
a  more  accurate  forecast  of  the 
necessary  future-year  emission         I 
reductions.  If  future  SIP  updates  are' 
submitted,  the  most  oirrent  emission 
inventories,  VMT  estimates, 
meteorological  data  and  air  quality  data 
should  be  used  for  the  modeling  inputs 
and  vaUdations.  , 

EPA  also  reviewed  the  three         | 
adjustments  to  the  modeling  made  by 
the  State.  Because  the  new  population 
forecasts  were  substantially  higher  than 
the  ones  used  in  the  model,  the  State 
was  correct  to  adjust  the  modeling  to 
reflect  the  new  figures.  EPA  is  aware  of 
the  over-prediction  in  MOBILES  of  the 
diesel  fraction  and  will  be  correcting  the 
problem  in  the  next  update  of  the  mobile 
source  emissions  model.  Therefore.  EPA 
concurs  with  this  correction  to  the 
modeling  results.  The  third  adjustment 
the  State  made — to  freeze  the  I/M 
benefits  for  each  vehicle  after  five 
years — ^is  inconsistent  with  the  accepted 
use  of  MOBILE3.  The  State  was  unable 
to  provide  EPA  with  data  showing  that 
such  an  effect  occurs  in  either  the     j 
Arizona  I/M  program  or  other  I/M    ' 
programs  in  Uie  country.  EPA,  therefore, 
believes  that  this  adjustment  is  incorrect 
and  has  recalculated  the  emission 
reductions  needed  for  attainment 
excluding  it  Although  the  State  is  free  to 
base  its  planning  on  the  higher  emission 
reduction  targets  derived  from  its 
assumption  on  I/M  benefits  [see  CAA 
section  116),  EPA  does  not  believe  that  it 
can  base  its  FIP  on  the  State's  I/M 
assumptions. 

EPA  estimates,  based  on  the 
information  in  the  MAG  CO  Plan  and  its 
analysis  of  the  modeling  adjustments, 
that  a  CO  emission  reduction  of  34.0 
percent  was  needed  for  attainment  by 
the  end  of  1987.  Emission  reduction  cl 
25.6  percent  is  needed  for  attainment  in 
igoa  22.0  percent  in  1991,  and  7.8 
percent  in  1995. 


C  Evaluation  of  Control  Measures  in 
the  SIP 

The  Maricopa  Association  of 
Governments  recommended  a  list  of 
forty-five  transportation  and  mobile 
source  control  measures  for  inclusion  in 
its  final  Carbon  Monoxide  Plan.  These 
measures  include  expansion  of  the  I/M 
program  boundaries,  improvements  to 
transit  and  rideshcuring  programs,  trip 
reduction  ordinances,  public  awareness 
programs,  a  voluntary  no-drive-day 
program,  parking  management,  high 
occupancy  vehicle  (HOV)  facilities, 
traffic  flow  improvements,  pedestrian 
and  bicycle  travel  amenities,  alternative 
fuels,  alternative  work  hours,  changes  in 
land  use  policies,  winter  daylight 
savings  time,  and  miscellaneous  other 
measures.  A  complete  list  of  these 
measures  can  be  found  in  the  technical 
support  document.  Modeling  of  this 
recommended  control  package  showed 
that,  if  it  were  fully  implemented,  die 
Maricopa  area  could  attain  the  CO 
standard  before  1990. 

The  MAG  member  jurisdictions 
passed  resolutions  adopting  the  Plan 
and  describing  their  specific 
commitments  to  the  measures  listed  in 
it.  These  resolutions  are  included  in  the 
submitted  SIP.  Resolutions  or  letters  of 
commitments  are  also  included  in  the 
SIP  bom  die  MAG  Regional  Council,  die 
Phoenix  MetropoUtan  Chamber  of 
Commerce,  the  Regional  Public 
Transportation  Authority  (RPTA).  Uie 
Arizona  Department  of  Transportation 
(ADOT).  and  the  two  local  air  force 
bases.  Not  every  jurisdiction  or  agency 
committed  to  every  measure 
recommended  by  MAG.  For  many 
measures,  they  lacked  legal  authority  to 
adopt  or  implement  or  were  not  the 
primary  lead  agency.  Several  measures 
including  fleetwide  use  of  alternative 
fuels,  I/M  program  improvements,  and 
winter  daylight  savings  time  require 
legislative  authority  to  implement 

From  the  review  of  the  specific 
commitments  in  the  plan  as  well  as 
actions  of  die  State  Legislature,  EPA  is 
crediting  as  part  of  the  Maricopa  SIP  the 
measures  listed  in  Table  1.  Ilie 
measures  are  described  more 
specifically  in  Chapter  V  of  the  MAG 
plan.  EPA  estimates  that  the  total 
emission  reductions  fix)m  this  package 
of  approved  measures  is  3.9  percent  in 
1990  and  1991  and  4.3  percent  in  1995. 
The  total  emission  reductions  are  not 
the  sum  of  the  reduction  achieved  by  the 
individual  measures  because  measures 
that  control  tailpipe  emissions  (e.g.  the 
I/M  program)  reduce  the  impact  of 
measures  wlUch  control  VKfT  (e.g. 
ridesharing). 


Table  1.— Emission  Reductions  Credits 
in  the  MAG  CO  SIP 
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The  cities,  towns,  and  the  County  of 
Maricopa  also  made  commitments  to 
other  measures  (for  example:  Traffic 
flow  improvements,  educational 
programs,  and  dty/county  employee 
programs)  that  will  contribute  to 
reductions  in  ambient  carbon  monoxide 
concentrations.  Unfortunately,  due  to 
the  nature  of  many  of  these  measures 
and  their  often  very  small  emission 
reductions,  specific  emission  reduction 
estimates  were  impossible  to  calculate. 

MAG  claimed  credit  in  its  Plan  for 
two  additional  measures  that  EPA  is  not 
proposing  to  approve  in  this  notice.  The 
first  measure  is  conversion  of  state, 
local,  and  corporate  fleets  to  alternative 
fuels.  EPA  is  not  crediting  this  measure 
because,  later  in  this  notice,  EPA  is 
proposing  a  regional  alternative  fuels 
program  that  will  automatically  cover 
these  vehicle  fleets.  Giving  hidividual 
credit  to  the  MAG  measure  would  result 
in  a  double  coimting  of  emission 
reductions. 

MAG  also  claimed  substantial  credit 
for  a  voluntary  no  drive  day  program. 
EPA  compliments  the  Maricopa  region 
on  its  efforts  to  establish  a  program; 
however,  the  Agency's  review  of  this 
measure  found  several  issues  that 
should  be  resolved  before  EPA  will 
consider  approving  the  measure  as  part 
of  the  SIP. 

The  first  issue  is  assurance  of  annual 
funding,  as  required  by  CAA  section 
172(b)(7),  adequate  to  support  the  effort 


Bi*Ml  Brnfatm  /  Vol  53.  No.  94  /  itoaday.  Uaj  H.  1968  /  ftapoeed  Rrfes 


needed  tei  achieve  caotfmdag  emisskm 
redeetknt.  The  seoond  iisua  it  the 
devek^Nnent  of  an  institutional  structnre 
meeting  the  leqairementa  of  tectioa 
172(b)(lD)  fhaX  die  State,  die  general 
purpose  local  goremments,  or  a  regional 
ggopcy  desigieted  by  the  general 
purpose  local  goveroMsnts  have  legal 
responsibility  for  impfementing  the 
measure.  Tlie  last  issue  is  die 
development  of  a  moaitofiog  pro^nuB  to 
assess  and  verify  the  ia^Mct  of  the 
progran. 

In  addition  to  these  issues,  EPA  is 
imsme  of  what  emission  reduction 
credit  to  give  the  program.  Hie  MAG 
plan  claims  a  credit  of  11  percent  in  1990 
and  12.5%  in  1995  Cor  the  measure: 
howevet.  based  upon  EPA's  review  of 
the  program  this  credit  is  deady  too 
high.  MAG  has  not  jvoposed  any 
alternative  level  of  credit  While  the 
program  was  (^>erated  during  the  winter 
of  1987/8a  EPA  has  not  yet  received 
documentation  of  die  lesults.  EPA 
would  wish  to  review  these  results 
before  determining  a  specific  emission 
reduction  credit  EPA  stated  its  ooncenos 
about  the  vohiateiy  no-drive-day 
program  in  a  letter  to  the  Maricopa 
Association  of -Governments  on  April  7, 
1988.  The  letter  is  part  of  the  docket  for 
this  notice. 

Several  other  control  measures  are 
currendy  under  consideration  or  study 
for  inclusion  in  die  Maricopa  SIP.  These 
measures  are  further  improvements  to 
the  inspection  and  raaintenuice 
program,  a  trip  reduction  ordinance,  an 
alternative  fuels  pro-am,  and  winter 
daylight  saving  time.  These  measures 
and  their  potential  impact  on  the 
proposed  FIP  are  discussed  in  greater 
detail  later  in  this  notice. 

EPA's  1981  policy  establishing  criteria 
for  approval  of  1982  Plan  revisions  (46 
FR  7182  (January  22. 1981)]  required  SIPs 
to  include  procedures  to  comply  with 
requirements  under  section  176(c)  of  the 
Qean  Air  Act  to  assure  that  federally 
funded  or  approved  projects  conform  to 
the  SIP.  Although  the  Maria^M  plan 
does  include  procedures  that  can  be 
used  for  conformity  review,  the  TSD 
describes  additional  criteria  that  the 
State  should  add  to  ita  pro-am  to  fully 
comply  widi  EPA's  1981  guidance.  EPA's 
ptopoKd  policy  on  post-lS87  attainment 
planning  (52  FR  4S044  ^vember  24. 
1987))  proposed  additional  conformity 
requirements.  EPA  will  woik  with 
Marion  Qiunty  to  incorporate 
procedures  and  criteria  inooiporating 
EPA's  guidanoe  of  186a  1961.  and  die 
post-1987  proposal  conoeminf 
confaneity  pwciethuss. 


D.  DemonatraUon  of  Attainment  in  the 
MAC  Plan 

EPA's  analysis  of  the  Maricopa  CO 
Han  finds  that  a  reduction  of  22J) 
percent  in  the  1991  baseline  emission 
inventoiy  is  necessary  to  demoastrate 
attainment  by  December  31, 1981.  Hw 
State  sidxnitted  approvable  control 
measures  that  will  achieve  only  a  3.9 
percent  reduction  in  carbon  monoxide 
emissions  by  the  end  of  1991,  leaving  s 
shortfall  of  18.1  peraent  Therefore.  EPA 
finds  diat  the  State's  plan  neither 
desMmstrates  attainBent  witliin  the 
necessary  timeCrsme  nor  maintenance 
thereaftac 

E  New  Source  Review  fNSRJ 

Aiteona  has  not  sidNnitted  all  of  the 
revisions  to  ito  N8R  ndes  necessary  to 
cure  the  deficiencies  that  EPA  identified 
in  its  July  3, 19B3  notice  proposing 
approval  of  die  Maricopa  NiSR  rules. 
EPA  has  reviewed  the  deficiencies  and 
has  determined  that  the  N^  rules  in 
their  current  form  meet  federal  current 
requirements  «^en  supplemented  by 
commitments  from  die  ADEQ  and 
MCBAQC  to  Issue  permits  in 
compliance  widi  specific  provisions  of 
existing  federal  NSR  regulations  and 
policies.  The  Maricopa  County  Bureau 
of  Air  Quality  Control  (MCBAQC) 
submitted  its  commitment  letter  to  the 
EPA  on  April  28, 198&  A  copy  of  the 
letter  is  included  in  EPA's  technical 
support  document  for  this  notice.  The 
ADEQ  commitment  is  expected  in  the 
near  friture.  Thus,  with  these 
commitments,  EPA  intends  to  take  final 
action  to  approve  the  Maricopa  NSR 
program  when  EPA  takes  final  action  on 
today's  proposal 

F.  Public  Participation 

Based  on  MAG's  public  participation 
program,  EPA  finds  that  the  State 
fulfilled  the  federal  pubUc  participation 
requiremento.  The  program  utilized  four 
major  planning  groups:  The  MAG  Air 
Quality  Policy  Committee;  MAG  Air 
Quality  Planning  Gro«q>;  MAG 
Management  Cmnmittee  and  MAG 
Regional  Council.  Technical  support  for 
the  program  was  provided  by  MAG, 
ADEQ,  ADOT  and  Maricopa  County 
Heal£  Department  Toge^er,  these 
groups  are  composed  of  elected  officials, 
citizen  representatives,  and  regional 
traffic  and  planning  experts. 

To  gather  iiqnit  on  the  MAG  plan, 
these  groups  held  numerous  meetings, 
provided  iMiefings  to  local  councils,  held 
public  hyuringe  and  omduoted  an  air 
quality  survey  to  determine  public 
perceptions  regarding  air  quality. 


V.  Proposed  Fsdaral  InpleMatadea 
Plan 

A.  Redactioaa  Neededfrom  a  Federal 
Plan  for  1991  Attainment 

The  State  of  Arizona  submitted  the 
1987  MAG  Carbon  Monoxide  Plan  for 
the  Maricopa  County  Area  to  EPA  as  a 
revision  to  die  Maricopa  County  portion 
of  the  Arizona  State  Implementation 
IHan  (SIP).  As  described  above,  EPA's 
evahiadon  of  the  air  quality  modeling 
analysis  in  the  SIP  submittal  shows  ^t 
a  22.0  percent  reduction  in  the  1991 
baseline  carbon  monoxide  emissions  is 
needed  to  demonstrate  attainment  of  the 
8-hour  CO  standard  by  December  31, 
1991.  The  Flan,  however,  provides  an 
approvable  emission  reduction  of  only 
3.9  percent  by  the  end  of  1991,  leaving  a 
shortfall  of  18.1  percent  in  the  emission 
reductions  needed  for  attainmmt 

To  fill  diis  short&U.  EPA  is  proposing 
two  federal  control  measures  for 
Maricopa  County.  These  measures  are 
an  Empbyer  Alternative  Modes 
Incentives  lYogram  and  an  Oxygenated 
Fuels  I¥o9«m.  The  measures  in  the 
Arizona  SIP  submittal  tiiat  are  being 
proposed  for  approval  together  with  die 
two  proposed  federal  measures  will 
provide  a  22.0  percent  reductton  in 
carbon  monoxide  onissions  by  the  end 
of  1991  and  are  thus  sufficient  to 
demonstrate  attainment  of  the  8-hoar 
carbon  monoxide  standard  in  Maricopa 
County. 

Tlie  proposed  federal  measures  are 
discussed  in  detail  in  the  following 
sections.  In  this  notice,  EPA  is  soliciting 
comments  on  all  parts  of  its  proposed 
control  measures.  It  is  also  requesting 
comment  on  the  overall  control  strategy 
and  specifically  on  whether  the 
proposed  trip  reduction  regulation 
should  be  replaced  by  a  higher  average 
oxygen-content  level  in  the  oxygenated 
fuels  program. 

Trip  Reduction  Regulation  versus 
Higher  Oxygen  Content  Fuels 

EPA  recognizes  die  relatively  low 
emission  impact  of  the  proposed  trip 
reduction  regulation:  Approximately 
1.8%  of  a  total  22%  reduction  in  CO 
emissions  necessary  by  1991.  Trip 
reduction  regulations  are  also  fairly  new 
concepts  in  controlling  air  pollution  and 
there  is  litde  actual  data  on 
inqilementation  and  emission 
reductions.  However,  locally  adopted 
trip  reduction  ordinances  (TROs)  have 
been  successful  as  traffic  ctmgestion 
and  energy  conservation  measures  in 
many  areas  of  the  country.  Accordingly. 
EPA  is  continuing  to  examine  die 
usfrfiilnnss  of  a  t^  reductioo  regulatiott 
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as  an  alternative  to  an  even  higher 
oxygen-content  fuel. 

The  cost  of  implementing  the 
proposed  regulation  is  a  major  concern. 
Limited  studies  on  the  range  of  cost  to 
employers  to  implement  a  trip  reduction 
program  range  from  $10,000  for  a  modest 
program  to  cover  $100,000  for  an    .   i 
extensive  program  run  by  a  large  .     | 
employer  (over  1,000  employees).  The 
total  costs  for  Maricopa  County 
employers  of  the  proposed  regulation 
range  from  $9.5  to  $65.8  million. 

Another  concern  about  the  proposed 
trip  reduction  regulation  in  Maricopa 
County  is  the  potential  controversies 
that  may  occur  when  over  700 
employers,  located  in  22  jurisdictions, 
attempt  to  implement  a  federally 
mandated  rule.  In  addition,  some  local 
government  representatives  have 
expressed  strong  concern  over  the 
tiining  of  the  TROs  for  the  Maricopa 
area.  They  argue  that  the  sales  tax 
initiative  for  public  transit  should  be 
decided  in  early  1989  before  adopting 
TROs.  In  addition,  they  argue  that  it 
would  be  a  more  cost-effective  approach 
to  have  a  higher  oxygen  content  fuel 
because  it  would  be  a  less  disruptive 
method  of  achieving  higher  emission 
reduction  sooner. 

Another  concern  raised  in  the 
comments  to  the  ANPRM  published  by 
EPA  on  November  30. 1987,  was  the 
impact  that  a  trip  reduction  regulation 
might  have  on  citizen's  ability  to  travel 
to  and  from  work  and  the  potential  for 
added  cost  that  an  alternative  mode  of 
transit  might  incur. 

Because  of  these  numerous  concerns 
over  mandating  a  TRO,  and  the  impacts 
of  a  higher  average  oxygen  content  fuel 
program  as  discussed  elsewhere,  EPA  is 
especially  soliciting  comments  on  the 
usefulness  of  mandating  a  trip  reduction 
regulation  in  this  FTP.  EPA  is  open  to 
both  options  at  this  time.  Upon  review 
of  comments  on  all  parts  of  this 
proposal,  we  will  make  the  flnal 
decision  on  whether  to  promulgate  a 
federal  trip  reduction  regulation. 

B.  EFA  Proposed  Control  Measures 

1.  The  Employer  Alternative  Modes 
Incentives  Program 

Trip  Reduction  Ordinances  in  the 
Maricopa  CO  Plan 

Of  the  forty-five  control  measures  in 
its  1987  Carbon  Monoxide  Plan,  the 
Maricopa  Association  of  Governments 
recommended  six  for  high  priority,     i 
These  six  were  an  expansion  to 
statewide  of  the  vehicle  inspection  and 
maintenance  program,  a  feasibility 
study  on  the  use  of  alternative  fuels,  a 
voluntary  no  drive  day  program,  long 
range  transit  improvements,  a  switch  to 


%vinter  daylight  savings  time,  and  the 
development  of  a  model  trip  reduction 
ordinance.  In  its  resolution  to  adopt  the 
Plan,  MAG  conmiitted  to  "prepare  a 
Model  Trip  Reduction  Ordinance  and 
Coordinated  Parking  Management 
Program  for  consideration  for  adoption 
by  the  MAG  cities,  towns,  and  Maricopa 
County."  »  In  addition,  a  majority  of  the 
MAG  jurisdictions  committed  to 
participate  with  MAG  in  the 
development  of  the  model  ordinance 
and/or  consider  the  model  ordinance 
once  developed  for  adoption. 

MAG  contracted  with  K.T.  Analytics, 
Inc.  (Frederick,  Maryland)  to  develop 
the  model  trip  reduction  ordinance 
(TRO)  and  coordinated  parking 
management  program.  MAG  also 
appointed  a  working  group  to  review  the 
contractor's  products,  to  provide 
information  to  the  contractor,  and  to 
monitor  the  progress  of  the  project  The 
group  was  also  to  solicit  input  from  the 
private  development  community.  This 
working  group  consisted  of  twenty 
members  representing  Maricopa 
jurisdictions,  several  State  agencies,  the 
Regional  PubUc  Transportation 
Authority,  the  Phoenix  Chamber  of 
Commerce,  private  businesses,  and 
community  groups.  EPA  participated 
informally  in  the  working  group. 

The  working  group  met  regularly  with 
the  consultant  from  late  September. 
1987,  to  February,  1988,  to  review  and 
comment  on  the  model  ordinance  as  it 
was  being  drafted.  During  this  period, 
the  working  group  also  held  a  public 
hearing  on  the  draft  model  and  four 
forums  with  local  Chambers  of 
Commerce  to  inform  their  members 
about  the  ordinance  and  to  receive 
comments.  On  February  5, 1988,  the 
working  group  made  several  changes  to 
the  draft  model  TRO  and  then  voted 
unanimously  to  forward  it  to  Uie  MAG 
Air  Quality  Policy  Committee. 

On  February  18, 1988,  the  MAG  Air 
Quality  PoUcy  Committee  reviewed  the 
draft  model  ordinance  and  voted  to 
continue  consideration  of  the  model  at 
its  March  meeting.  On  March  10,  the  Air 
Quality  Policy  Committee,  based  on 
public  comment  that  it  had  received  and 
its  own  consideration  of  the  ordinance, 
voted  to  recommend  to  the  MAG 
Regional  Council  that  further 
consideration  of  the  model  trip 
reduction  ordinance  be  postponed  until 
after  the  transit  funding  election 
tentatively  scheduled  for  the  spring  of 
1989.  On  March  23,  the  Regional  Council 
accepted  the  Policy  Committee's 


*  llMolution  to  Adopt  the  MAG  1967  Caiixw 
Monoxide  Plan  and  tfaa  MAG  1987  Osone  Ftan  for 
the  Maricopa  County  Area,"  tbt  Maricopa 
AMOdatioa  of  Govammenta.  Joiy  la  1987. 


recommendation  and  tabled  approval  of 
the  model  ordinance  for  effectively  one 
year. 

Request  by  MAG  for  an  Extended 
Deadline  for  Adoption  of  the  TRO 

On  January  27, 1988,  EPA  stated  to  the 
Regional  Council  that  EPA  expected 
adoption  of  trip  reduction  ordinances  by 
the  Maricopa  jurisdictions  by  May  31, 
198&  EPA  also  stated  that  if  the 
jurisdictions  needed  more  time  to  adopt 
the  ordinances,  EPA  would  consider 
extending  the  deadline.  On  March  31, 
1988,  MAG  sent  a  letter  to  EPA  which 
described  the  actions  of  the  MAG 
Regional  Council  to  table  the  ordinance, 
gave  the  rationale  for  the  action,  and 
requested  that  EPA  extend  the  May  31. 
1988  deadline  until  after  a  transit 
funding  election  set  for  an  indefinite 
date  in  1989.  Please  see  the  Technical 
Support  Document  concerning  EPA's 
response  to  MAG's  request. 

The  question  of  a  new  deadline  for  the 
adoption  of  a  TRO  is  made  moot  by  the 
publication  of  today's  FIP  proposal. 
Since  EPA  is  under  court  order  to 
promulgate  a  FIP  at  this  time,  it  cannot 
delay  into  next  year  for  the  local 
jurisdictions  to  adopt  trip  reduction 
ordinances. 

The  MAG  Model  Trip  Reduction 
Ordinance 

The  draft  model  trip  reduction 
ordinance  developed  for  MAG  requires 
all  employers  with  100  or  more 
employees  at  a  worksite  to  implement 
trip  reduction  programs  to  reduce 
commute  trips  by  their  employees.  The 
goal  of  the  employer  programs  are  to 
reduce  single-occupant-vehicle  (SOV) 
trips  to  the  worksite  by  5  percent  in  the 
first  year  of  operation  and  by  an 
additional  5  percent  in  the  second  year. 
The  model  also  requires  employers  of 
100  or  more  in  a  jurisdiction,  but  not 
necessarily  all  at  a  single  worksite,  to 
provide  information  to  their  employees 
annually  on  alternative  commute  modes. 
Under  the  model,  new  developments 
may  receive  a  reduction  in  normal 
parking  requirements  by  taking  actions 
which  support  trip  reduction  strategies, 
such  as  operating  shuttle  buses  or 
installing  showers,  lockers,  or  bicycle 
storage  lockers. 

An  employer  with  100  or  more    ' 
employees  at  a  worksite  is  required  by 
the  model  to  disseminate  information  on 
alternative  modes  (trip  reduction 
promotion  program),  to  appoint  a 
transportation  coordinator,  to  perform 
annual  employee  surveys,  and  to 
prepare  and  submit  an  annual  trip 
reduction  report  and  plan.  The 
transportation  coordinator  can  be  either 
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an  employee  of  the  employer  or  a 
contract  8erv<ce.  The  employee  surveys 
require  information  on  the  number  of 
employees  at  the  worksite,  the  commute 
,modes  of  the  employees,  and  other 
information  which  the  jurisdiction  will 
use  to  assess  the  impact  of  the  TRO.  The 
annual  trip  reduction  report  and  plan  is 
to  describe  the  trip  reduction  activities 
of  the  employer  in  the  previous  year  and 
to  outline  the  trip  reduction  goal  and 
strategies  for  the  forthcoming  year. 

"rhe  schedule  on  which  employers 
become  subject  to  the  requirements  of 
the  ordinance  is  based  on  the  number  of 
employees  at  a  worksite.  Employers 
with  500  or  more  employees  at  a 
worksite  become  subject  six  months 
after  the  effective  date  of  the  ordinance. 
Employers  of  200  to  499  employees  at  a 
worksite  become  subject  ten  months 
after  the  effective  date,  and  employers 
of  100  to  199  employees  at  a  worksite 
become  subject  ei^teen  months  after 
the  effective  date.  The  effective  date  of 
the  orcfinance  is  thirty  days  after  its   • 
adoption.  Employers  are  required  to 
appoint  a  transportation  coordinator 
and  initiate  the  trip  reduction  promotion 
program  within  two  months  of  the  date 
that  they  become  subject  to  the 
ordinance.  All  affected  employers  have 
the  same  due  date  for  the  employee 
survey  and  the  annual  trip  reduction 
report  and  plan.  Exact  due  dates  are  not 
specified  in  the  model  but  are  left  to  the 
individual  jurisdictions  to  select. 

The  model  ordinance  requires  the 
jurisdiction  to  appoint  a  jurisdictional 
transportation  coordinator  to  oversee 
implementation  of  the  ordinance.  The 
model  also  establishes  an  advisory 
committee  in  each  jurisdiction. 
Membership  of  this  advisory  committee 
may  include  representatives  of  the 
jurisdiction,  employers  in  the 
jurisdiction,  regional  transit  and 
rideshare  programs,  civic  or  public 
interest  groups,  and  the  jurisdiction's 
transportation  coordinator.  The  duties  of 
the  committee  are  to  recommend  to  the 
jurisdiction  guidelines  for 
implementation  of  and  compliance  with 
the  ordinance,  new  trip  reduction  goals 
as  appropriate,  and  enforcement  actions 
and  to  prepare  an  annual  report  to  the 
governing  body  on  the  TRO.  In  addition, 
the  jurisdiction  transportation 
coordinator  is  to  coordinate  with  other 
jurisdictions  and  regional  agencies.  The 
Maricopa  Association  of  Governments 
is  to  recommend  regional  trip  reduction 
goals  aimually  for  consideration  by  its 
local  jurisdictions. 

Violations  of  the  ordinance  are 
failures  to  conduct  or  provide  the  results 
of  the  annual  survey  to  the  jurisdiction, 
to  prepare  or  provide  the  annual  trip 


reduction  plan  and  report,  to  designate  a 
transportation  coordinator,  or  to 
implement  the  trip  reduction  plan  or  the 
promotion  program  in  "good  faith  and 
with  reasonable  efforts."  Failure  to  meet 
the  annual  trip  reduction  goal  is  not 
considered  to  be  a  violation  of  the 
ordinance.  Violations  are  pimishable  by 
fines  of  up  to  $300  per  day  or  by  a  civil 
injunction  from  violating  the  provisions 
of  the  ordinance. 

In  its  Plan.  MAG  modeled  a 
hypothetical  TRO  which  required  a  10 
percent  reduction  in  vehicle  trips  to 
single  employer  worksites  with  100  or 
more  employees.  This  modeling  showed 
that  such  a  TRO  would  reduce  carbon 
monoxide  emissions  by  2.8  percent  in 
1990. 2.8  percent  in  1991,  and  2.7  percent 
in  1995.  The  model  TRO  developed  for 
MAG  differed  bora  the  hypothetical  one 
in  that  its  goal  is  a  10  percent  reduction 
in  single-occupant-vehicle  (SOV)  trips. 
These  goals  are  not  the  same  because 
there  is  not  always  a  one-to-one 
correspondence  between  a  SOV  trip 
reduction  and  a  vehicle  trip  reduction. 
For  example,  if  two  employees  who 
formerly  drove  to  work  alone  now 
carpool  together,  twp  single-occupant- 
vehicle  trips  have  been  eliminated; 
however,  because  one  vehicle  is  still 
being  driven  to  the  worksite,  only  one 
vehicle  trip  has  been  eliminated.  The 
modeling  also  assumed  adoption  of  a 
TRO  by  all  jurisdictions  in  the 
nonattainment  area. 

To  determine  the  appropriate 
emission  reduction  for  the  MAG  model 
ordinance,  EPA  estimated  that  the  new 
commute  mode  of  one-half  of  the  SOV 
trip  reductions  frY)m  the  model 
ordinance  would  be  two-person 
carpools  and  one-half  would  be  the  third 
or  greater  person  in  a  car  or  vanpool  or 
a  transit,  bicycle  or  pedestrian  trip. 
Based  on  these  estimates,  EPA 
calculated  the  actual  trip  reduction  from 
the  model  ordinance  to  be  7.5  percent 
and  the  emission  reduction  from  the 
ordinance  to  be  1.8  percent  in  1991  (7.5% 
compared  to  the  10%  trip  reduction  from 
the  hypothetical  TRO).  The  emission 
reduction  of  1.8  percent  is  not  75  percent 
of  the  2.8  percent  modeled  by  MAG 
because  factors  such  as  the  decrease  in 
vehicle  miles  traveled  and  congestion 
relief  as  well  as  the  decrease  in  trips 
influence  the  emission  reduction  fiism  a 
TRO. 

Recentiy,  an  amendment  to  Arizona 
Senate  Bill  1181  was  introduced  into  the 
Arizona  House  of  Representatives.  This 
amendment  is  a  trip  reduction  statute 
modeled  closely  on  the  ordinance 
adopted  by  five  jurisdictions  in  Pima 
County.  The  amended  S.B.  1181  would 
require  Maricopa  County,  through  an 


ippointed  board,  to  implement  and 
enforce  the  statute  for  ail  parts  of  the 
Maricopa  cartran  monoxide 
nonattainment  area.  Starting  in  January, 
1989,  employers  with  more  than  100 
employees  at  a  worksite  would  be 
required  to  implement  trip  reduction 
strategies  sufficient  to  have  15  percent 
of  all  their  employees  using  alternative 
modes  in  the  first  year  and  20  percent  in 
the  second  year.  New  trip  reduction 
goals  would  be  set  annually  after  the 
second  year.  If  an  employer  failed  to 
meet  his  trip  reduction  goal,  he  would  be 
required  to  implement  a  specific  ntmiber 
of  trip  reduction  strategies.  Because  of 
the  difference  in  how  the  trip  reduction 
goals  are  measured  between  this  bill 
and  the  hypothetical  TRO  modeled  in 
the  MAG  Plan,  EPA  is  not  able  at  this 
time  to  estimate  the  potential  emission 
reductions  in  Maricopa  County  from  the 
amendment.  Informally,  EPA  has  been 
infomfed  by  MAG  that  this  proposed 
amendment  would  achieve 
approximately  the  same  emission 
reduction  as  the  model  TRO.  EPA 
requests  that  the  State  analyze  the 
emission  reduction  benefits  of  the 
measure. 

Selection  of  Trip  Reduction  Regulation 
for  the  FIP 

The  Maricopa  region  is  one  of  the 
fastest  growing  areas  in  the  United 
States,  adding  approximately  4  percent 
to  its  population  each  year.  Because  of 
the  region's  large  area,  low  density 
development  patterns,  and  inadequate 
transit,  the  population  is  highly 
dependent  on  the  private  automobile  for 
mobility.  Thus,  the  ntmiber  of  vehicle 
miles  traveled  (VMT)  has  grown  at  a  ^ 
faster  rate  than  population.  In  such 
situations,  growth  in  VMT  can  begin  to 
offset  the  emission  reductions  from 
cleaner  motor  vehicles.  When 
considering  measures  for  the  FIP,  EPA 
reviewed  both  the  projected  VMT 
growth  rates  in  Maricopa  County  and 
the  measures  to  reduce  VMT  in  the 
MAG  SIP  and  determined  that 
additional  measures  to  control  the  rate 
of  growth  in  VMT  needed  to  be 
considered  for  the  federal  plan. 

While  home-to-work  and  work-to- 
home  commute  trips  are  often  not  the 
majority  of  trips  taken  in  an  area,  they 
are  the  most  routine  of  all  trip  types.  The 
majority  of  workers  commute  to  and 
from  work  each  day  at  the  same  time 
following  the  same  route.  This 
routineness  facilitates  the  substitution  of 
alternative  commute  modes  for  drive- 
alone  commutes.  In  addition,  commute 
trips  traditionally  have  had  the  lowest 
vehicle  occupancy  rates.  Finally,  due  to 
the  large  number  of  vehicles  on  the  road. 
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the  low  speeds,  and  the  congestion 
which  are  common  duriog  nuh  hours, 
most  violations  of  the  carbon  monoxide 
staadard  start  during  the  commute 
hours.  For  these  reascms,  programs  that 
address  commute  trips  would  be  the 
most  effective  at  reducing  VMT  and 
carbon  monoxide  emissions  and 
anduent  air  quality  standard  violations. 

Tliere  are  many  ways  to  encourage 
conversion  of  single-occupant  commute 
trips  to  ahemative  modes.  Improved 
ridesharing  programs;  peak  hoar  local 
and  express  transit  services;  parking 
price  strategies  that  discourage  ail  day 
parking  or  provide  discoimts  for  car  and 
vanpools;  variable  work  hours  which 
allow  emirioyees  to  make  ridesharing/ 
transit  arrangements;  facilities  at  the 
worksite  such  as  showers,  lockers,  and 
bic]rcle  paridng  which  encourage 
walking  and  bicycling;  and  provision  of 
food,  banking,  postal  or  other  services  at 
or  near  the  worksite  which  eliminate  the 
need  for  vehicles  at  lunch  time  are  just 
some  of  the  viable  programs  to  reduce 
trips  to  the  workplace.  However,  of 
these  available  measures,  the  more 
traditional  transportation  control 
measures  (TCMs) — ^like  transit 
improvements  at  construction  of  flow 
improvements,  bicycle  lanes  or 
pedestrian  facilities — ^would  be 
impracticable  for  EPA  to  finance  and 
beyond  the  authority  of  EPA  to  require 
local  iurisdictions  to  finance  [see 
Response  to  ANPRM  Comments  in  the 
TSD).  In  addition,  a  blanket  requirement 
for  many  of  these  strategies  without 
reference  to  their  applicability  to  a 
particular  worksite  would  waste  limited 
resources  and  would  tui  be  as  effective 
at  reducing  trips  as  aioie  selective 
applications. 

Faced  with  the  myriad  of  methods  of 
reducing  commute  trips,  the  potential 
cost  of  implementing  traditional  TCMs, 
and  the  need  to  tailor  trip  reduction 
strategies  to  the  individoal  worksites. 
EPA  decided  to  propose  and  take 
comment  on  an  approach  to  controlling 
VMT  growth  that  is  becomisf 
increasingly  popular  among  | 

commimities  in  the  West  and  is  givta 
high  priority  in  the  MAG  CO  Plan:  Trip 
reduction  ordiaances  (TROe)  which 
require  employers  to  develop  and 
implement  worksite  trip  reduction 
programs.  The  principle  behind  TROs  is 
that  if  an  employer  enhances  alternative 
commute  options  and  the  beaefit*  to  the 
individual  employee  of  these  options, 
then  some  amployeeawill  voluntarily 
shift  out  of  sii^e-occupant  vahides. 
However,  the  individual 'Cmpleyee  at  all 
times  letaina  hia  right  to>«kaDse  his 
commuteaodB. 


TROs  have  disadvantages  as  weU. 
Although  TROs  may  be  more  easily 
enforced  than  other  TCMs,  a  TRO  would 
add  an  additional  level  of  federal 
enforcement  that  would  not  be 
necessary  if  a  more  stringent 
oxygenated  fuels  imigram  were  adopted. 
Further,  the  TRO  would  be  mandatory 
for  certain  employers  and  the  costs  for 
providing  the  incentives  necessary  to 
ensure  mode  switchiilg  are  not  certain 
and  may  be  expensive. 

Individual  eo^ikiyees  maintain  their 
option  to  cfrive  alone  to  work  but  are 
informed  of  and  offered  alternative 
modes.  TROs  allow  employers  to  choose 
among  the  range  of  trip  reduction 
incentives  appropriate  to  their  worksite 
and  their  employees'  interest.  Because 
of  these  incentives,  traditional  TCMs 
such  as  regional  rideshare  programs, 
transit,  bicycle  and  pedestrian  amenities 
are  enhanced. 

A  trip  reduction  regulation  has  one 
important  additional  advantage  which 
makes  it  more  appropriate  for  a  federal 
implementation  plan  than  many 
traditional  TCMs.  This  advantage  is  that 
the  emission  reductions  from  a  TRO  can 
be  more  easily  made  enforceable. 
Regional  strategies  such  as  transit  and 
regional  rideshare  programs  must  rely 
on  drivers  switching  voluntarily  to  them 
in  order  to  decrease  trips.  While 
increased  services  in  these  types  of 
programs  generally  lead  to  hi^ier  levels 
of  use,  this  result  is  neither  guaranteed 
nor  enforceable.  Emission  reductions, 
however,  from  a  trip  reduction 
regulation  where  employers  must  offer 
siiffident  incentives  to  their  employees 
to  achieve  a  certain  level  of  trip 
reduction  can  be  made  enforceable. 

The  Proposed  Federal  Trip  Reduction 
Reguiatioa 

EPA  is  proposing  for  conmient  today  a 
federal  trip  reduction  regulation  similar 
bat  not  identical  to  the  model  trip 
reduction  ordinance  developed  l^  the 
Maricopa  Association  of  Governments. 
The  final  decision  of  whether  to 
promulgate  a  tar^  reduction  regulation  or 
whether  to  rely  on  a  more  stringent 
oxygenated  fcwla  program  and  no  trip 
reduction  regolation  will  be  made  after 
EPA  reviewsrcomments  received  on  all 
parts  of  this  pnqiosaL  Like  MAG's 
ordinance,  this  federal  rule,  titled  the 
"Employer  Aheinatiwe  Modes 
Incentives  Program"  (EAMIP),  would 
regulate  aBemployeis  in  the  Maricopa 
County  carbeanMnexide  neoattainment 
area  (wlri^  is  riso  the  MAG  mbaii... 
planning  area)  with  100  or  mora    .  -•-.:.  : 
employecaat  a  woricsite.  The  propoeed 
re^dation  deinaaaHempkytm  with 
lOOov  anreempiayees  at  a  waafesita  as 
''M8iotEaiplo3Kis."11te  proposed     .   .. 


EAMIP  re^aireaa  M^or  Empfeyer  to 
develop  and  offer  to  Us  employees  ui 
alternative  modes  incentives  program 
that  worid  redace  single  occapant- 
vehicle  commute  trips  to  his  worksite. 

Before  describing  the  detailed 
requiiemente  of  the  proposed  federal 
trip  reduction  regulation,  a  discussion  of 
the  ERA'S  proposed  method  of  and 
phik>s<qriiy  on  implementing  the 
regulation  in  Maricopa  County  is 
appropriate. 

Primary  responsibyity  for 
implementing  and  enforcing  die  EAMIP 
would  lie  with  the  Director  of  die  Air 
Management  Division  of  EPA's  Region  9 
Office  in  San  Frandsco,  CaUfomia.  In 
implementing  tills  program.  EPA  would 
worii  closely  witii  aH  Major  Employers 
in  Maricopa  County.  EPA  realins  that 
this  would  be  infeesible  if  the  Agency 
attempts  to  miplenient  the  regulation 
from  its  San  Frandsco  office;  therefore. 
EPA  at  this  time  pnqnses  to  hire  a 
qualified  eontractor  located  in  Maricopa 
to  implemoit  die  EAMIP.  A  final 
dedsion  on  how  to  implement  will 
depend  on  the  comments  received  on 
tUs  proposal  EPA,  however,  would 
retain  enforcement  activities  in  its 
Region  9  Office. 

EPA  would  fond  die  selected, 
Maricopa-based,  contractor  to  provide 
.  training  to  employer  transportatian 
coordinators,  to  review  and  recoBunend 
approval  and  daapproval  of  trip 
reduction  plans  and  annnal  reports,  to 
process  exemption  reqoests,  and  to 
implement  other  provisions  of  the 
regulation.  A  major  responsibility  of  the 
contrador  wodd  be  to  furnish  the  Major 
Employer  with  timely  infotmatioo  and 
assistences  on  complying  with  the 
EAMff.  Correndy.  it  is  believed  that 
there  are  over  TOO  worksites  which 
would  be  subject  to  diis  proposed 
regulation.  EPA  estimates  dMt  the 
contractor  woold  require  four  fulKtime 
emptoyees  with  addttional  derical 
support  EPA  wonhi  doaely  monitor  its 
contractor  to  inaore  that  this  needs  of 
Major  Employers  are  being  served. 

EPA  would  select  a  qualified 
contractor  in  Maricopa  County^  withm 
fov  months  of  the  date  of  this 
regnlatian's  prnmulgHtion.  H  is  EPA's 
hope  that  the  eontractor  would  ha  a 
regional  agency  in  Maricopa  Coonfy  or 
an  Winona  State  agency.  EPA  would 
like  to  inte^ate  dK  implementatton  of 
this  regnlatian  into  on-goiat  State, 
regional  and  local  altmative  mode 
programs  and  thereby  enhance  both  the 
effectiveness  of  the  EAMIP  and  the  local 
programs. 

For  several  reasons,  EPA^weeidd  prefer 
to  have  trip  rednckiaD  progvBfBS 
implemented  at  the  lool  Isvd.  First  and 
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primarily,  local  concerns  are  best 
addressed  from  that  level.  While  EPA 
intends  to  establish  an  advisory 
committee  made  up  of  representatives  of 
affected  ^oups  in  the  Maricopa  region, 
this  will  not  provide  EPA  with  the  same 
knowledge  of  the  area  as  those  who  live 
and  woric  there.  Second,  even  with  a 
contractor  in  place  in  Maricopa,  some  of 
the  implementation  and  all  of  the 
enforcement  of  the  program  would  still 
need  to  be  conducted  from  EPA's  Region 
9  offices  in  San  Frandsco.  This  distance 
from  the  Maricopa  region  makes  the 
communications  necessary  for 
successful  implementation  more  difficult 
than  if  the  program  were  adopted  by  a 
local  government.  Finally,  EPA  believes 
that  to  be  effective,  trip  reduction 
ordinances  or  regulations  must  be 
integrated  into  other  local  trip  reduction 
programs.  While  EPA  would  make  every 
attempt  to  do  this,  the  ability  to  work 
With  local  programs  to  achieve 
integration  is  more  difficult  from  the 
federal  level.  EPA  therefore  encourages 
the  local  jurisdictions  to  adopt  similar 
programs. 

The  sections  of  the  proposed 
Employer  Alternative  Modes  Incentives 
Program  regulation  are  described  in 
detail  below.  Prior  to  implementing  this 
regulation  in  Maricopa,  EPA  would  hold 
workshops  for  all  Major  Employers, 
their  transportation  coordinators,  and 
other  interested  parties  to  discuss  the 
requirements  of  this  regulation. 

a.  Notification.  Major  Employers  who 
are  subject  to  this  regulation  would  be 
required  to  notify  EPA  that  they  are 
subject  within  six  months  of  its  date  of 
promulgation  and  provide  EPA  with  the 
company's  name,  address,  a  person  EPA 
may  contad  in  the  company  and  that 
person's  telephone  number,  and  the 
number  of  employees  at  the  regulated 
worksite.  Employers  who  become 
subject  to  the  regulation  after  the  first 
six  month  period  would  be  required  to 
notify  EPA  within  three  months  of  first 
becoming  subject  and  provide  the  same 
information. 

Notification  is  intended  to  give  EPA 
the  opportunity  to  provide  information 
and  assistance  to  die  Major  Employer 
on  this  regulation  and  means  of 
complying  with  it  well  before  the  Major 
Employer  would  be  be  required  to  meet 
any  of  ita  reqdremente.  EPA  intends  to 
inform  potentially  subject  employers  of 
the  notffication  requirement  through  the 
media,  trade  publications,  the  local 
chambers  of  commerce,  local 
jurisdictions,  and  other  routes.  While 
failure  to  notify  EPA  would  be  a 
violation  of  die  regulation,  each  October 
would  be  an  amnesfy  period  for  Major 
Emploj^rs  who  did  not  notify  EPA 


within  the  required  time  periods  to  do  so 
without  penalty. 

b.  Trained  Transportation 
Coordinators.  All  Major  employers 
would  be  required  to  appoint  a  trained 
transportation  coordinator.  The  trained 
transportation  coordinator  may  be  an 
employee  of  the  Major  Employer  or  a 
contractor  hired  to  operate  the  Major 
Employer's  program.  Groups  of  Major 
Employers  may  choose  to  jointly  employ 
a  single  transportation  coordinator 
which  can  represent  the  most  cost 
effective  approach  that  significantiy 
decreases  the  program  cost  to  individual 
employers.  EPA's  purpose  in  requiring  a 
trained  transportation  coordinator 
would  be  to  ensure  that  there  be  a 
designated  person  at  each  Major 
Employer  who  is  knowledgeable  on  the 
provisions  of  this  regulation  and  who  is 
responsible  for  the  operation  of  the 
Major  Employer's  alternative  modes 
incentives  program. 

The  proposed  r^ulation  would 
require  that  the  transportation 
coordinator  be  trained.  Training  is 
intended  to  ensure  that  the  employer's 
transportation  coordinator  is  fully 
informed  on  the  requirements  of  the 
EAMIP  and  on  available  trip  reduction 
techniques  and  programs.  The  training  is 
envisioned  as  an  initial  three-  to  four 
hour  course  and  annual  or  semiannual 
one-  to  two-hour  refresher  courses 
offered  free  or  at  cost  by  EPA.  It  is 
EPA's  intention  to  keep  transportation 
coordinators  as  fully  informed  as 
possible  on  available  trip  reduction 
techniques  and  programs  so  that  they 
may  develop  alternative  modes 
incentives  programs  which  both 
maximize  trip  reductions  and  minimize 
costs. 

The  coordinator's  responsibiUties 
would  include  disseminating  and 
posting  alternative  modes  iriormation, 
performing  the  annual  employee  survey, 
preparing  the  trip  reduction  plan  and 
annual  report,  obtaining  management 
approval  of  the  plan,  setting  up  the 
incentives  programs  necessary  to 
implement  the  plan,  and  providing 
assistance  to  employees  on  alternative 
modes.  EPA  would  not  expect 
employers  to  hire  a  new  person  to  fill 
this  position.  In  fact  such  a  position 
would  best  be  filled  by  a  current 
employee  who  is  familiar  with  the 
company  and  its  employees.  The 
position  would  not  need  to  be  filled  by  a 
management  level  employee.  A 
management  assistant  personnel 
representative,  or  equivalent  staff 
person  would  be  sufficient  EPA 
estimates  that  an  employer  with  up  to 
500  employees  would  need  to  staff  the 
transportation  coordinator  position  for  a 


maximum  of  one  day  per  week  and  in 
most  cases  considerably  less,  espedally 
after  the  program  is  up  and  ruiuiing.  and 
if  a  coordinator  is  shared  by  a  group  of 
employers.  The  staffing  required  at 
larger  employers  would  depend  on  the 
complexify  of  the  trip  reduction 
program. 

c.  Annual  Employee  Survey.  Major 
employers  would  be  required  to  survey 
their  employees  annually  on  their 
commute  modes.  The  results  of  this 
survey  would  be  used  by  the  Major 
Employer  and  EPA  to  determine  if  the 
trip  reduction  goal  has  been  met.  At 
least  six  months  prior  to  the  first 
required  survey,  EPA  would  publish 
guidelines  detailing  the  minimum 
criteria  that  surveys  would  be  required 
to  meet  for  completeness  and  coverage. 

Major  Employers  should  consider  the 
survey  an  opportunity  to  learn  of  their 
employees'  alternative  mode 
preferences.  Hiis  information  will 
enable  the  Major  Employer  to  tailor  the 
alternative  modes  incentives  program  to 
the  interests  of  his  employees  and 
thereby  reduce  the  prpgram's  cost  by 
eliminating  unwanted  incentives. 

Because  the  results  of  the  survey 
would  be  used  to  determine  whether  the 
trip  reduction  goal  has  been  met  EPA 
may  request  that  a  Major  Employer  use 
a  neutral,  third  party  to  perform  the 
survey.  EPA  would  limit  this  request  for 
a  neutral  third  party  to  when  it  believes 
that  the  Major  Employer's  survey  did 
not  accurately  reflect  the  situation  at  the 
worksite.  At  any  time,  a  Major  Employer 
at  his  own  discretion  may  use  a  neutral 
third  party  to  perform  the  employee 
•  survey. 

EPA  is  specifically  requesting 
comments  on  the  need  for  and  benefits 
of  the  annual  employee  survey. 

d.  Annual  Trip  Reduction  Promotion 
Program.  In  order  to  inform  employees 
of  the  alternatives  to  the  single- 
occupant-vehicle  commute,  the  EAMIP 
would  require  Major  Employers  to 
annually  disseminate  information  on 
alternative  modes.  This  information 
could  include  bus  schedule  and  route 
information,  ridesharing  brochures, 
information  on  bicyde  routes,  etc.  The 
Major  Employer  would  also  be  required 
to  post  alternative  mode  information  in 
prominent  places  and  provide  such 
information  to  new  employees  on  hiring. 
All  disseminated  information  should 
include  information  on  employer 
sponsored  alternative  modes  incentives. 
EPA  would  assist  the  Major  Employer  in 
developing  or  obtaining  the  necessary 
information. 

The  purpose  of  the  Employer 
Alternative  Modes  Incentives  Program 
would  be  to  have  Major  Employers 
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support  progran*  that  eocewage  their 
eiapioyees  to  voluntaiily  switch  to 
commute  laodes  other  than  the  singie- 
occupant  vriiicie.  The  reason  that  a 
promotion  program  would  be  required 
as  part  of  the  EAMIP  is  that  an 
employee's  commute  pattern  become*  a 
routine.  The  Hrst  step  for  employees  to 
change  mode*  is  education  on 
alternatives,  how  to  use  those 
alternatives,  and  the  positive  impact  of 
changing  modes.  Therefore,  Enjrfoyers 
should  view  the  promotion  program  as 
an  integral  part  oi  his  ahemative  modes 
incentives  propam.  that,  if  effectively 
implemented,  would  achieve  trip 
reduction  goals  in  a  least  cost  mannec 

e.  The  Trip  Reduction  Plan  and 
Annuai  Report  All  Ma)or  Bopfeyers 
would  be  required  to  sobmit  to  EPA 
annuaJly  a  trip  reduction  piaa  and 
anmial  repcHl.  The  plan  would  describe 
in  detail  the  aHeraative  modes 
incentives  that  the  Major  Bmpktyer 
woald  offer  during  the  comii^  year.  The 
annual  report  woidd  describe  the  results 
of  the  employee  survey,  the  previous 
year's  altentative  nodes  promotion 
program  and  incentive*  program,  and 
the  results  of  that  incentives  propam.  A 
representative  of  the  Major  Employer 
who  is  authorized  to  approve  the 
eqwnditures  necessary  to  carry  out  the 
trip  reduction  idan  and  who  certifies  the 
accuracy  of  the  UHnal  report  should 
sign  the  document  belere  submittinf  it 
to  EPA. 

The  trip  reaction  plan  woold 
describe  in  detail  the  ahemative  mode* 
incentives  that  the  Major  Em{rfoyer 
would  offer  ihihng  the  coming  jrear.  fai 
order  to  insure  that  Major  Employers 
offer  sufficient  alternative  modes 
incentives  to  achieve  the  trip  reduction 
goal,  EPA  would  review  the  plans  and 
annual  reports  and  vrauid  eiUier 
approve  cr  disapprove  them.  EPA  would 
commit  to  work  with  Major  Employers 
and  their  transportation  coorchnators  to 
insure  that  few  pkns  would  need  to  be 
disapproved. 

EPA  expects  that  all  ahemative 
mode*  incentives  described  in  an 
approved  plan  wonld  be  implemented 
during  the  fioUowing  year.  If  during  the 
course  of  a  year,  a  Major  Empkiyer  were 
umUe  to  offer  an  incentive  in  ttn  pbn, 
he  woold  be  able  to  request  that  tl^ 
[rfan  be  modified  to  remove  the 
incentive.  The  Major  Employer  sbodd 
make  the  request  to  Q>A  in  wiitix^  a* 
early  as  possible  but  in  aU  case*  befiore 
the  trip  redaction  plan  and  oiaaal  report 
wodd  be  due.  The  reqaest  shodd 
explain  why  the  incentive  coidd  net  be 
offered  and  discuss  the  impact  of 
withdrawB^  the  inceirtivc  on  acyevmg 
the  trq»  cedoctian  goal  if  possible;  t^ 


Major  Eaqrioyer  should  substitate 
another  incentive  for  the  one  being 
removed.  No  request  to  modify  the  trip 
reduction  plan  would  be  denied  if  the 
Major  Employer  adaqoatdy  supported 
the  reasons  vAns  he  cannot  im|rferaent 
an  incentive  and  showed  that  the  plan 
would  still  meet  the  required  tr^ 
reduction  goal. 

The  aimual  trip  redaction  report 
would  be  required  to  be  sufaoi^tted  with 
the  trip  redaction  plan  as  a  ungle 
document.  The  annual  trip  reduction 
report  should  describe  the  trip  redactioa 
promotion  propam;  report  on  the 
conduct  of  the  survey;  give  a  cnrreat  and 
accurate  estimate  of  the  SOV  commute 
trips  made  to  the  woritsite  as 
determined  from  the  survey:  and 
describe  the  alternative  mods* 
incentive*  program.  H  uiy,  that  wa*  in 
the  previous  year*  trip  reductioii  plan 
incladug  any  modificaticm*  to  the  plan. 
The  annual  report  should  also  de*(7tt>e 
what  incentives  were  actually  offered 
and  used  by  the  empli^fBes.  state  the 
previous  year's  trip  redactieB  goal  and 
whether  it  wa*  oist.  aad,  if  the  trip 
reduction  goal  was  not.  the  reason  the 
Major  Employer  believe*  it  was  not 
Despite  the  leogjtfay  li*t  o<  reqaired 
infonnatioo  in  the  annual  rq>ort,  EPA 
doe*  not  intend  thi*  to  be  a  lea^|;diy 
document  Tables  listing  the  incentive* 
and  their  use  by  aaq)loyees,  cfasrlB 
showing  the  remhs  of  the  survey,  and 
short  narrative  sections  woold  in  many 
cases  suffice.  In  order  to  give  better 
guidance  to  Major  Employers  on  these 
plans  aad  reports,  EPA  wodd  devdop  a 
model  trip  reduction  irian  and  annnal 
report  aad  dlstiibute  it  to  aU 
transportsliaa  coordinators. 

Once  submitted  by  the  Major 
Employer.  EPA  would  have  sbcty  days  to 
approve  or  disspptoie  dke  trip  redsctjoa 
plan  and  annual  r^orL  Shoidd  EPA 
disapprove  the  docaoMnt,  the  Major 
Employer  would  hove  thirty  days  to 
correct  it  When  issoing  a  disapproval, 
EPA  would  describe  in  detail  dw 
reasons  for  the  dinpproval  and  woold 
work  ckwely  with  the  ttanaport^iaa 
coordinator  to  cenect  the  deficiencie*; 
Any  employer  who  disagrees  with  BPA's 
disapproval  of  his  plan  sad  report  could 
appeal  the  decisioB  fbllowii^  the 
procedures  discasssd  below  under 
Appeals. 

f .  RecorcBigepiHg.  fai  order  to 
sdeqoately  cany  oat  its  enfmcement 
responsibAities,  EPA  lamf  teqatai  that 
the  Major  Emplsyer  providB  ialo^ntian 
to  support  any  stateon^  is  his  aaaaal 
plan  and  report  Ma|ar  Eaqiloyers 
shoold  maiatahD  records  on  tiiie 
infiamatian  oi  the  annual  ptan  sad 
lepert  including  tfae  resohs  cd  the  sonrey 


for  at  least  three  years.  By  maintaining 
information,  the  Ma|ar  E^byer  woold 
be  able  to  sopport  his  posiiian  shook! 
EPA  question  hm  trip  reduction  |dan  ami 
annual  report  EPA  is  aware  that  much 
of  the  iafamotion  which  may  be 
requested  woold  be  ooasidered 
confidmtial  by  the  M^or  Employer. 
Upon  subnutthig  any  data  to  the 
Agency,  the  Major  Employer  could,  if 
appropriate,  assert  a  trasioess 
confidentiality  daim  covering  all  m*  part 
of  it 

g.  Trip  Rediictimi  Goal  Hie  proposed 
trip  reduction  goal  hi  ths  EAMIP  is  the 
same  as  the  one  pn^iosed  m  the  MAG 
model:  A  5  percent  reduction  hi  SOV 
trips  in  die  first  year  of  a  Major 
Employer's  program  and  an  additional  5 
percent  hi  the  second  year  for  s  total  of 
a  10  percent  reduction  hi  SOV  conanrte 
tt^  widdn  two  years,  EPA  chose  to 
propose  the  same  goals  because  it 
concurs  with  die  MAG  Model  TRO 
working  poup  that  die  gmls  ne 
agpessive  yet  addevable  in  hght  of  the 
transportatien  system  hi  Maricopa 
County.  Like  the  MAG  model  ardmance, 
EPA's  proposed  r^alatton  has  a 
procedure  for  anauolly  reviewing  and 
revismg  die  goal  after  the  first  two 
years.  EPA  woold  first  consult  with 
agendas  and  Major  Emiribyers  hi 
Maricopa  County  as  wd  as  with  the 
Maricopa  Rogioa  Advisory  Committee 
before  revising  any  gods. 

Trip  reduction  ordinances  ad<^rted  in 
odier  areas  vary  in  the  haport  that  they 
place  on  the  trq»  redncti«m  goal.  Soow 
enforce  inmiediately  on  faihne  to  meet 
the  goal  while  some  rsqaire  qwdfic 
actions  OB  the  part  of  tbiB  employer  if  the 
goal  is  not  m^t  and  others  only  requte 
an  updated  trip  rsdaction  plan  for 
failure  to  adiieve  the  goal  MAG's 
Model  TRO  is  in  the  &ial  group. 

EPA  is  proposhig  diet  if  a  Ma^r 
Employer  fails  to  achieve  the  tr^ 
reduction  goals  after  three  consecutive 
trip  redaction  plans  with  the  some  goal, 
be  may  be  sobject  to  enforcement 
actions.  EPA  is  proposing  this  provision 
because  it  beheves  that  this  is  a  method 
that  insures  the  emissiin  redactimis 
attribated  to  tUs  regnlatioa  woold 
actually  eccor.  Under  the  scenario  that 
EPA  isproposng,  a  Ma|or  Employer  has 
three  years  to  determhie  the  mix  of 
ahenative  modes  meendves  that  would 
encourage  Us  employees  to  switch  bom 
dieirsiB^e-acBupant  vehicles.  In 
additiei^  EM  wooU  be  worldly  with 
die  Major  Bapisyeis  to  develop  tr^ 
redocdoa  pisas  dMt  woold  addeve  dw 
goals  so  that  aaCasceBiait  actions,  based 
OB  isitare  to  addeve  dw  goal.  wooU  not 
be  needed.  Aoy  tiaw  that  the  hip 
reductioB  goal  changes,  the  Ma|or 
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Employer  woidd  have  an  additional 
three  years  to  meet  that  new  goal. 

Because  this  proposed  treatment  of 
the  trip  reduction  goal  varies  from  the 
MAG  model,  EPA  is  requesting  spedfic 
comment  on  the  provision  allowing 
enforcement  for  failure  to  meet  the  trip 
reduction  goal  and  on  the  penalties  for 
such  failures  as  described  below. 

h.  Violations.  Major  Employers  wotild 
be  subject  to  enforcement  actions  under 
section  113  of  the  Clean  Air  Act  if  they 
fail  to  meet  any  of  the  requirements  of 
this  proposed  regulation.  Major 
Employers  would  also  be  Subject  to 
enforcement  actions  if  they  falsify  or 
misreport  information  in  the  trip 
reduction  plan  and  annual  report  fad  to 
implement  any  part  of  an  approved  trip 
reduction  plan,  or  fail  to  meet  die  trip 
reduction  goal  after  three  consecutive 
years  at  the  same  goal.  It  would  be 
EPA's  intent  to  work  with  Major 
Employers  to  idjentify  problems  with 
compliance  and  correct  them  as  quickly 
as  possible.  While  the  majority  of 
implementation  tasks  would  be 
performed  by  EPA's  contractor  in 
Maricopa  County,  any  enforcement 
actions  woidd  be  conducted  by  EPA's 
Region  9  Office. 

Section  113(a)  of  the  Qean  Air  Act 
authorizes  EPA  to  commence  an 
enforcement  action  against  any  person 
in  violation  of  an  applicable 
hnplementation  plan.  As  defined  in 
section  110(d)  of  the  Act,  the  term 
"applicable  implementation  plan" 
include*  both  state  implementation 
plans  (SIPs)  approved  by  EPA  and 
federal  implementation  plans  (FIPs) 
promulgated  by  EPA  under  section 
110(c).  Enforcement  under  section  113 
begins  with  the  issuance  of  a  notice  of 
violation  (NOV)  whenever,  on  the  basis 
of  available  information,  BPA.  finds  that 
any  person  is  in  violation  of  an 
applicable  implementation  plan,  ff  the 
violation  extends  beyond  the  thirtiedi 
day  after  the  issuance  of  the  NOV,  EPA 
may  issue  an  administrative  order 
requiring  the  person  to  comply  with  the 
requirements  of  the  applicable 
implementation  plan,  or  EPA  may  bring 
a  civil  action  in  federal  district  court  for 
injunctive  reUef  and/or  a  civd  penalfy  of 
not  more  than  $25,000  per  day  of 
violation. 

i.  Exemptions.  Three  categories  of 
Major  Employers  would  be  allowed  to 
apply  for  exempticms  from  the 
requirements  of  this  regulation.  Ilie  first 
cat^ory  is  Majw  Employen  who  on  the 
date  of  promulgation  of  this  regulation 
already  have  in  place  trip  reduction 
programs  which  achieve  at  least  a  30 
percent  partidpation  rate  of  all 
employees  in  idtemative  modes.  These 
trip  reducticm  programs  may  either  be 


voluntary  on  the  part  of  the  Major 
Employer  or  a  condition  of  approval  for 
development  imposed  by  a  dty,  town,  or 
the  Counfy  of  Maricopa.  To  apply  for 
this  exemption,  the  qualified  Major 
Employer  would  only  need  to  perform 
an  employee  survey  annually  and 
submit  the  results  to  EPA  when  _ 
requesting  the  exemption. 

'The  second  category  of  Major 
Employers  who  qualify  for  an  exemption 
is  those  that  employ  100  or  more 
employees  for  less  than  three  months  of 
the  year.  The  final  exemption  is  for 
employers  covered  by  a  dfy,  town,  or 
counfy  trip  reduction  ordinance.  In  order 
for  a  Major  Employer  to  receive  this 
exemption,  EPA  would  first  have  to  find 
that  the  local  ordinance  is  at  least  as 
effective  as  the  federal  rule  at  reducing 
trips  to  the  Major  Employer's  worksite. 
All  Major  Employers  who  would  apply 
for  any  exemption  would  have  to  do  so 
in  writing  and  renew  the  exemption 
annually. 

j.  Schedules.  Major  Employers  who 
would  be  subject  to  the  EAMIP  on  its 
date  of  promulgation  would  have  to 
notify  the  Agency  within  six  mondis  of 
the  date  of  promulgation.  Major 
Employers  who  would  become  subject 
to  the  regulation  after  the  initial  six 
months  would  have  to  notify  EPA  within 
three  months  of  the  date  that  they 
become  subject 

Due  dates  for  the  requirements  of  this 
regulation,  except  notification,  would  be 
determined  bom  the  Major  Employer's 
"Effective  Date."  Effective  dates  for  a 
Major  Employer  would  be  determined 
by  the  number  of  employees  at  his 
worksite  or  by  the  date  the  Major 
Employer  first  becomes  subject  to  the 
EAMIP. 

The  effective  dates  for  Major 
Employers  who  would  be  subject  on  the 
date  of  promulgation  would  be:  For 
Major  Employen  of  500  or  more  at  a 
worksite,  nine  months  after  the  date  of 
promulgation:  for  Major  Employers  of 
200  to  499  employees  at  a  worksite, 
twelve  months  after  the  date  of 
promulgation;  and  for  Major  Employers 
of  100  to  199  at  a  woricsite,  fifteen 
months  after  the  date  of  promulgation. 

For  Major  Employers  who  would 
become  subject  to  the  regulation  after 
the  first  six  months  but  before  June  1, 
1989,  their  effective  date  would  be 
fifteen  months  after  the  date  of 
promulgation.  Vat  Major  Employers  who 
would  become  subject  after  )une  1, 1989, 
their  effective  date  would  be  three 
months  after  notification. 

Within  two  montlis  of  a  Major 
Employer's  effective  date,  he  should 
appoint  his  trained  transportation 
coordinator  and  inform  the  EPA  of  the 
coordinator's  name,  work  address  and 


phone  number.  Within  three  months  of 
his  effective  date  and  annually 
thereafter  on  the  same  date,  the  Major 
Employer  should  perform  his  employee 
survey.  Within  four  months  of  his 
effective  date  and  annually  thereafter 
on  the  same  date,  the  Employer  should 
submit  his  trip  reduction  plan  and 
annual  report 

If  a  Major  Employer  wishes  to  request 
an  exemption,  he  should  apply  for  it  in 
writing  within  thirty  days  of  his 
effective  date.  In  subsequent  years,  he 
should  apply  for  the  exemption  by  that 
same  date. 

EPA  is  aware  that  not  all  Major 
Employers  would  be  able  to  meet  the 
schedules  in  the  EAMIP.  Major 
Employers  would  be  allowed,  with  good 
cause,  to  request  extension  of  their 
deadlines.  EJPA  would  make  every  effort 
to  be  fair  and  equitable  in  granting 
extensions.  If  a  Major  Employer  failed  to 
meet  a  deadline  because  of  an  action  of 
EPA,  the  Major  Employer  would  not  be 
held  responsible. 

In  order  to  provide  Major  Employers 
with  assistance  and  prompt  responses  to 
submittals  and/or  requests,  EPA  would 
attempt  to  arrange  that  about  the  same 
number  of  Major  Employers  would 
submit  trip  reduction  plans  and  annual 
reports  in  each  month  of  the  year.  EPA 
would  do  this  by  assigning  randomly 
selected  Major  Employers  new  effective 
dates  or  deadlines  for  meeting  the 
provisions  of  this  regulation.  Any  Major 
Employer  given  a  new  effective  date  or 
deadline  would  be  informed  by  EPA  of 
the  new  date  at  least  three  months 
before  his  original  effective  date  or 
deadline.  Under  no  circumstances  would 
EPA  advance  an  effective  date  or 
deadline. 

k.  Appeals.  EPA  would  work  with 
Employers  to  minimize  the  need  to 
disapprove  trip  reduction  plans  and 
annual  reports  or  to  deny  exemptions. 
Should  the  EPA  disapprove  a  plan  or 
deny  an  exemption,  a  Major  Employer 
could  appeal  the  dedsion  to  the 
Regional  Administrator  of  Region  9. 
Appeals  should  only  be  made  based  on 
reasons  or  information  first  provided  to 
and  considered  by  the  EPA  in  making  it* 
initial  decision. 

Appeals  would  be  required  to  be 
made  in  writing  within  fifteen  days  of 
the  Major  Employer  receiving  the 
disapproval  or  denial  In  applying  to  the 
Regional  Administrator  to  reverse  a 
decision,  the  Major  Employer  should 
state  the  reasons  why  the  dedsion  is  in 
error  and  should  show  that  all  issues 
raised  in  the  appeal  were  previously 
considered  by  EPA. 

Within  a  reasonable  time  following 
the  appeal,  the  Regional  Administrator 
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would  grant  or  deny  it.  The  Regional 
Administrator  would  grant  the  appeal 
by  either  reversing  the  decision  or 
remanding  the  decision  to  the  Director 
of  Region  9*8  Air  Management  Division 
for  further  review.  EPA  would  move  to 
process  any  appeal  that  it  receives  as 
quickly  as  possible. 

1.  Maricopa  Regional  Advisory 
Committee.  EPA  would  consider  the 
concerns  of  Maricopa  jurisdictions,  their 
Major  Employers  and  citizens,  and  the 
State  of  Arizona  when  taking  major 
actions  under  the  EAMIP.  Because  the 
Agency  cannot  claim  as  much 
knowledge  of  the  area  and  its  concerns 
as  those  who  live  and  work  there,  EPA 
proposes  to  establish  the  Maricopa 
Regional  Advisory  Committee  (MRAC) 
consistent  with  the  requirements  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C  Appendix  2. 

EPA  hopes  that  the  State,  MAG  and 
its  local  jurisdictions,  and  the  local 
chambers  of  commerce  would  assist  the 
Director  in  establishing  MRAC  by 
appointing  members  to  it.  To  achieve  a 
balance  among  the  interested  groups, 
EPA  is  proposing  that  the  MRAC  have 
eighteen  members  and  that  they  be 
appointed  as  described  below.  Two 
members  may  be  appointed  by  the  MAG 
Regional  Council.  One  of  these  two 
members  should  represent  the  mid-sized 
cities  of  Chandler,  Glendale,  Mesa, 
Scottsdale,  and  Tempe,  and  the  other 
member  should  represent  the  smaller 
jurisdictions  of  Maricopa  County. 
Because  it  has  over  half  the  total 
population  and  workers  in  the  region, 
the  City  of  Phoenix  may  appoint  one 
member.  Maricopa  County,  because  it 
has  primary  responsibility  for  tracking 
air  quality,  may  also  appoint  one 
member.  Two  members  representing 
state  agencies,  preferably  the 
Department  of  Environmental  Quality 
and  the  Department  of  Transportation, 
may  be  appointed  by  the  Governor.  One 
member  of  the  general  public  who  is  a 
citizen  of  Maricopa  County  may  be 
appointed  by  each  Chairman  of  the 
Transportation  Committees  of  the  State 
Legislature.  The  Regional  Public 
Transportation  Authority,  because  of  its 
expertise  on  regional  ridesharing  and 
transit  issues,  may  also  appoint  a 
member.  Eight  members  representing 
regulated  Employers  may  be  selected  by 
the  region's  Chambers  of  Commerce, 
three  by  the  Phoenix  Chamber  of 
Commerce  and  five  by  a  coalition  of  the 
other  Chambers.  Finally,  the  Director  of 
EPA  Region  9'8  Air  Management   i 
Division  shall  also  be  a  member. 
Representatives  should  be  either  elected 
or  appointed  officials  or  staff  members 
of  the  jurisdictions  or  agencies. 


The  proposed  duties  of  the  MRAC 
would  be  to  advise  the  Director  on 
implementing  and/or  revising  the 
regulation  when  appropriate,  on  revising 
the  Trip  Reduction  Goals  after  June 
1991,  on  alternative  enforcement 
procedures,  and  on  other  matters  as 
appropriate.  The  Committee  would  also 
provide  the  Director  with  liaison  on  the 
EAMIP  with  the  State  government  and 
the  jurisdictions,  citizens,  and  employers 
of  Maricopa  County.  EPA  proposes  that 
the  Committee  hold  bimonthly  pubUc 
meetings  in  Maricopa  County. 

m.  Delegation.  The  Administrator  of 
the  Environmental  Protection  Agency 
has  the  authority  to  delegate 
implementation  and  enforcement  of  this 
regulation  to  the  State,  to  a  regional 
agency  in  Maricopa  County,  or  to  a  local 
government  or  the  County  of  Maricopa 
within  its  jurisdictional  boundaries. 
Prior  to  any  delegation,  the 
Administrator  would  have  to  determine 
that  the  agency  or  jurisdiction 
requesting  the  delegation  has  legal 
authority  to  implement  and  enforce  the 
regulation  and  has  committed  the 
necessary  staffing  and  resources  to 
implement  and  enforce  it.  EPA  would 
encourage  agencies  who  meet  these 
criteria  to  apply  for  delegation  of  this 
regulation. 

n.  Implementation  Guidelines.  Well 
before  any  Major  Employer's  effective 
date,  EPA  would  publish  additional 
guidelines  for  compliance  as  an 
appendix  to  the  EAMIP.  The  Guidelines 
would  be  intended  to  provide  more 
detailed  information  on  various 
requirements,  most  specifically  on  the 
employee  survey.  As  stated  previously, 
employee  surveys  would  be  required  to 
meet  certain  standard6  of  completeness 
and  coverage.  The  Implementation 
Guidelines  would  contain  these 
standards  as  well  as  a  list  of  possible 
survey  questions,  techniques  for 
evaluating  the  results  of  the  survey,  and 
a  list  of  the  information  that  should  be 
presented  on  the  survey  in  the  trip 
reduction  annual  report.  The  Guidelines 
might  also  contain  information  on  other 
topics  as  appropriate. 

Costs  to  the  Major  Employer  of 
Complying  With  the  EAMIP 

In  order  for  Major  Employers  to  select 
cost-effective  alternative  modes 
incentives,  EPA  would  regularly  develop 
and  update  data  on  the  effectiveness 
and  costs  of  various  alternative  modes 
incentives  and  provide  the  information 
to  Major  Employers.  EPA  would  urge 
Major  Employers  to  work  with  their 
employees  to  determine  which 
alternative  modes  incentives  would  be 
most  effective.  EPA  would  also 
encourage  Major  Employers  to 


experiment  with  trip  redaction  strategies 
to  determine  those  that  maximize 
reductions  in  SOV  commute  trips  and 
minimize  the  trip  reduction  program 
costs. 

Evaluation  of  trip  reduction  programs 
in  jurisdictions  that  have  TROs  or  in 
companies  that  have  voluntary 
programs  shows  that  substantial 
reductions  in  trips  can  be  achieved 
without  great  expense.  K.T.  Analytics,  in 
developing  information  for  MAG's 
Model  Trip  Reduction  Woriung  Group, 
reviewed  several  employer  programs  in 
the  San  Francisco  Bay  Area  and  found 
programs  costing  from  $6.15  per 
employee  to  $55.00  per  employee  per 
year.  Costs  of  the  programs  were 
directly  related  to  how  extensive  the 
program  was,  with  the  highest  cost 
being  for  programs  that  included  shuttle 
buses  or  van  services.  Based  on  its 
review,  K.T.  Analytics  estimated  that 
the  cost  tat  a  small  emplbyer  (less  than 
500  employees)  for  a  modest  program 
can  run  bom  $10,000  to  $20,000  per  year 
and  for  an  extensive  program,  $130,000  to 
$80,000  per  year.  Cost  for  a  large 
employer  (more  than  1.000  employees) 
for  a  modest  program  can  range  from 
$30,000  to  $60,000  per  year  and,  for  an 
extensive  program,  can  be  from  $100,000 
to  $250,000  depending  especially  on 
whether  shuttle  or  van  services  are 
included. 

EPA  would  encourage  and  assist 
smaller  Major  Employers  to  form 
transportation  management  associations 
(TMAs)  to  meet  the  requirements  of  this 
regulation.  By  forming  or  joining  TMAs. 
employers  could  hire  a  single 
transportation  coordinator  for  all 
members  and  can  share  resources  and 
programs,  thereby  reducing  the  cost  of 
the  overall  program  to  each  Major 
Employer.  The  larger  pool  of  employees 
in  a  TMA  can  also  enhance  the 
effectiveness  of  relatively  low-cost 
rideshare  matching  programs.  EPA 
would  also  encourage  Major  Employers 
to  use,  to  the  maximum  extent  possible, 
the  available  public  programs  which 
encourage  ridesharing,  transit  use, 
bicycling  or  pedestrian  travel. 

It  would  be  EPA's  intent  to  review 
from  time  to  time  the  cost  and  benefits 
of  complying  with  the  EAMIP  for  Major 
Employers  in  Maricopa  County.  EPA 
would  also  solicit  information  from  the 
Maricopa  Region  Advisory  Committee 
and  the  general  public  on  the  cost  and 
beneHts  of  compliance.  The  benefits 
include  decreased  congestion,  decreased 
trip  times  for  non-affected  commuters, 
delayed  infrastructiu«  investment, 
reduced  employer  parking  requirements, 
and  increased  transit/rideshare  usage. 
EPA  would  use  this  information  and 
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data  on  trip  reducticm  levels  being 
adiieved  to  modify  the  regolation  and 
adjust  the  trip  reduction  goals  as 
appropriate. 

Expected  Emission  Reductions 

EPA  is  proposing  today  to  regulate  the 
same  group  of  employers  at  the  same 
trip  redaction  level  as  the  MAG  Model 
Trip  Reduction  Ordinance  discussed 
earlier  in  this  notice.  EPA  estimates  that 
the  MAG  model,  if  fully  implemented, 
could  reduce  carbon  monoxide  emission 
by  1.8  percent  by  the  end  of  1991.  EPA 
estimates  that  its  proposed  regulation 
would  achieve  the  same  emission 
reduction  as  the  MAG  Model. 

Areas  for  Specific  Comments  on  the 
Proposed  EAMIP 

■  While  EPA  requests  comments  on  all 
parts  of  its  proposed  regulation,  it  would 
like  specific  comments  on  the  following 
topics: 

a.  The  trip  reduction  goal  in  this 
proposal  requires  all  Major  Employers, 
independent  of  their  size  or  location,  to 
reduce  SOV  commute  trips  to  their 
worksite  by  5  percent  in  the  first  year 
and  an  additional  5  percent  in  the 
second  year.  EPA  would  like  to  solicit 
conunents  on  whether  this  goal  is 
appn^riate.  Specifically: 

— Are  the  proposed  goals  too  stringent 
or  too  lenient?  If  either,  what  are  more 
appropriate  goals? 

— Should  the  goal  be  the  same  for  all 
Major  Employers?  Should  larger 
employers  be  required  to  meet  higher 
goals  than  smaller  employers?  Should 
the  goals  depend  on  the  location  of  the 
employer?  For  example,  should 
employers  in  the  central  business 
district  of  Phoenix  be  required  to  meet 
higher  goals  than  employers  in  the 
outljring  areas  of  Maricopa  County?  If 
goals  should  be  based  on  employer  size 
or  location,  how  should  employers  be 
grouped  and  what  are  appropriate  goals 
for  each  group? 

— Should  the  trip  reduction  goal  be 
based  on  reductions  in  single-occupant- 
vehicle  conmiute  trips?  Should  the 
lAeasure  for  trip  reduction  be  a  required 
level  of  participation  of  all  employees  at 
a  worksite  in  alternative  modes  such  as 
in  the  Pima  TRO  or  should  the  goal  be 
expressed  as  the  average  occupancy  of 
vehicles  driven  to  the  worksite  as  in  the 
South  Coast  (Los  Angeles)  Air  Quality 
Management  District's  Regulation  XV? 

— ^Finally,  should  die  Major  Employer 
bie  subject  to  possible  enforcement 
action  if  he  fails  to  achieve  the  trip 
reduction  goal  after  attempting  to  do  so 
after  a  given  number  of  years?  Should 
EPA  only  require  an  improved  trip 
reduction  plan  as  in  the  MAG  model 
TRO?  Or,  as  contained  in  S.B.  1181. 


should  employers  failing  to  achieve  the 
goal  be  required  to  implement  a  specific 
number  of  trip  reduction  strategies? 

b.  Multi-tenant  buildings  and/or 
business  parks  are  often  major 
attracters  of  commute  trips.  Many  of  the 
employers  in  these  developments  though 
do  not  have  more  than  100  employees 
and  would  not  be  covered  by  this 
proposed  regulation.  Multi-tenant 
projects,  however,  because  of  their  often 
sizeable  employee  populations  and 
compact  sizes  are  well  suited  to  trip 
reduction  programs  such  as  the 
establishment  of  transportation 
management  associations.  EPA  sohcits 
comments  on  whether  these  multi-tenant 
developments  should  be  covered  in  the 
final  regulation  and.  if  so,  what  methods 
could  be  used  to  regulate  them. 

c.  Various  other  measures  can  be 
taken  by  employers  to  reduce  air 
pollution  from  commute  trips  other  than 
reductions  in  commute  trips.  Moving 
commute  trips  out  of  the  peak  commute 
periods  or  converting  vehicles  to  clean 
fuels  such  88  neat  methanol  or 
compressed  natural  gas  are  two 
examples. 

EPA  solicits  comments  on  whether 
this  proposed  trip  reduction  regulation 
should  also  give  credit  to  employer 
programs  that  do  not  directly  reduce 
trips  yet  stiU  reduce  carbon  monoxide 
emissions.  Specifically,  EPA  would  like 
comment  on  whether  credit  should  be 
given  to  employer  programs  which  shift 
commute  tripe  out  of  the  peak  commute 
periods. 

d.  Are  there  other  VMT  reduction 
measures  that  EPA  should  be 
considering  along  with  or  in  place  of  the 
EAMIP? 

e.  Should  EPA  replace  the  EAMIP  in 
the  Maricopa  federal  implementation 
plan  with  a  higher  oxygenation  level  in 
the  oxygenated  fuels  program  also 
proposed  in  this  notice?  Given  the 
prospective  benefits  of  the  two 
measures,  are  the  higher  costs  and  cost- 
effectiveness  ratios  of  the  EAMIP 
(relative  to  the  higher  oxygenation 
program)  justified?  See  section  VIII  on 
Economic  Impact 

2.  The  Proposed  Oxygenated  Fuels 
Program 

The  approved  SIP  commitments  and 
the  federal  trip  reduction  regulation,  if 
promulgated,  will  provide  a  significant. 
but  relatively  small  amount  of  the 
overall  22.0  percent  emission  reduction 
required  for  Phoenix  to  attain  the  CO 
NAAQS  in  1991.  Specifically,  an 
additional  17.35  percent  reduction 
(expressed  as  the  reduction  from  a 
baseline  which  includes  the  effects  of  all 
other  adopted  controls)  is  needed  irom 


one  or  more  control  measures.  As 
already  mentioned,  the  only  remaining 
federally  available  strategy  that  appears 
capable  of  this  degree  of  control  without 
potentially  unacceptable  social  and 
economic  effects  is  an  oxygenated  fuels 
progranL  This  is  not  to  suggest  that  the 
measure  is  devoid  of  social  and 
economic  implications,  but  relative  to 
the  other  approaches  it  appears  to  be 
the  only  viable  alternative.  It  can  also 
be  geographically  and  temporaUy 
targeted  to  address  the  Phoenix 
wintertime  non-attaiimient  problem. 
Therefore,  EPA  is  proposing  an 
oxygenated  fuels  program  with  a 
required  level  of  equivalent  oxygen 
content  (defined  below)  of  2.57  percent. 
If  EPA  does  not  promulgate  the 
proposed  federal  trip  reduction 
regulation,  the  equivalent  oxygen 
content  requirement  will  be  2.79  percent 
as  part  of  the  FIP.  The  requisite 
equivalent  oxygen  content  could  be 
provided  by  a  variety  of  oxygenated 
fuels.  As  an  example,  the  2.57% 
equivalent  oxygen  content  would  be  met 
by  an  11%  methyl-tertiary-butyl-ether 
(MTBE)  blend  and  a  10%  ethanol  blend 
(Gasobol)  with  44%  and  56%  market 
shares,  respectively.  Similarly,  the  2.79% 
content  requirement  would  be  met  by 
11%  MTBE  and  Gasohol  with  market 
shares  of  39%  and  61%,  respectively. 
(Various  oxygenated  fuel  program 
options  and  EPA's  proposed  evaluation 
of  any  subsequent  SIP  submission  are 
thoroughly  described  in  Section  VI.2.) 
The  specific  use  of  oxygenated  fuels 
to  reduce  the  CO  emissions  fiom  motor 
vehicles  is  a  recent  development  in  air 
pollution  control  strategies.  To  facilitate 
an  understanding  of  the  many  issues 
involved  in  implementing  this  program, 
a  brief  background  discussion  of 
oxygenated  fuels  in  general  is  presented 
next.  This  is  followed  by  a  description 
of  the  Agency's  rationale  for  dioosing  a 
particular  form  of  "oxygenated"  fuels 
program  and  a  discussion  of  the  specific 
elements  that  comprise  EPA's  proposal. 
Also,  the  effects  on  the  proposal  of 
EPA's  action  on  a  pending  application 
for  a  section  211(f)  waiver  for  a 
particular  oxygenated  fuel  are 
summarized.  Finally,  EPA's  decision  not 
to  propose  gasoline  volatility  controls  as 
part  of  the  FIP  is  stated  and  explained. 

Background  for  Oxygenated  Fuels 

a.  Description  of  Oxygenated  Fuels. 
Gasoline  is  a  complex  mixture  of  many 
different  hydrocarbon  species  or 
compoimds.  These  hydrocarbons  are 
extracted  and  modified  from  crude  oil, 
and  in  some  cases,  from  the  liquids 
associated  with  nattiral  gas  production. 
Elemental  constituents  other  than 
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hydrogen  and  carbon  are  present  only  in 
very  low  concentrations.  Their  presence 
is  primarily  a  consequence  of  impurities 
in  the  crude  oil.  which  are  not 
completely  removed  in  refining,  or 
occurs  because  the  refiner  adds  special 
compounds  to  the  product  to  improve  its 
detergency,  corrosion  characteristics,  or 
chemical  stability  in  storage.  Vehicle 
manufacturers  design  their  engines  to 
operate  satisfactorily  on  this  fairly 
uniform  and  essentially  pure 
hydrocarbon  fuel. 

The  concept  behind  an  oxygenated 
fuels  program  is  to  require  that  fuel  sold 
in  a  CO  nonattainment  area  contain  a 
concentration  of  elemental  oxygen  that 
is  well  above  that  normally  present  in 
gasoline  (e.g..  an  oxygen  concentration 
in  the  range  of  1.5  to  3.7  percent  by  , 
weight).  Such  levels  can  only  be      I 
achieved  by  adding  chemical 
compounds  that  contain  oxygen  and  are 
miscible  in  gasohne.  The  most  suitable, 
available,  and  economical  compounds 
for  this  purpose  are  low  molecular 
weight  alcohols  and  ethers,  generically 
referred  to  as  oxygenate  compounds  or 
oxygenates.  Table  2  lists  some 
oxygenating  compounds  commonly  used 
in  gasoline.  As  will  become  clear  later, 
the  amount  (volume)  of  an  oxygenate,  or 
a  mixture  of  two  or  more  oxygenates, 
that  must  be  added  to  gasoline  to 
achieve  a  given  concentration  of  oxygen 
in  the  final  blend  depends  on  the 
oxygenate's  chemical  composition, 
specifically  the  fraction  of  its  mass 
which  is  oxygen. 

b.  Federal  Regulation  of  Oxygenated 
Fuels.  Section  211  of  the  Clean  Air  Act 
broadly  provides  for  the  regulation  of 
fuels  and  fuel  additives.  Of  particular 
interest  with  regard  to  today's  action  are 
two  of  the  conditions  which  govern  the 
content  of  fuels.  The  first  is  contained  in 
section  211(f)(1),  which  prohibits  the 
introduction  into  commerce  of  fuels  for 
general  use  that  are  not  "substantially 
similar"  to  the  fuel  used  by  EPA  and  the 
vehicle  manufacturers  in  the  emissions 
certification  testing  of  1975  and  newer 
vehicles.  The  Agency  interprets  this 
section  to  limit  the  composition  of 
unleaded  gasoline  only,  as  leaded 
gasoline  is  not  for  general  use  in  1975 
and  newer  cars. 

The  meaning  of  "substantially 
similar"  has  been  established  by  an  EPA 
interpretative  rule  (46  FR  38582,  July  28, 
1981).  The  important  aspect  of  this 
interpretation  with  respect  to  an 
oxygenated  fuels  program  is  that  the 
fuel  must  contain  no  more  than  2.0 
percent  oxygen  by  weight.  Perhaps  the 
most  notable  example  of  an  oxygenated 
fuel  that  may  be  marketed  under  the 
substantially  similar  ruling  is  up  to  11 


percent  MTBE  by  volume  m  unleaded 
gasoline.  Low  level  blends  using  other 
ethers  or  various  alcohols  are  also 
permissible. 

Table    2.— OxYOEN-CoNTAmiNG    Com- 
pounds Commonly  Used  in  Gasoune 


Table  3.— Examples  of  Currenuy  Ap- 
proved Oxygenated  Fuel  Waivers— 
Continued 
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The  second  condition  is  contained  in 
section  211(f)(4),  which  allows  the  above 
prohibition  to  be  waived  upon  EPA's 
approval  if  specifically  requested  by  a 
manufacturer,  or  provides  for 
automatically  granting  a  waiver 
application  if  EPA  does  not  act  to  deny 
such  a  request  withii  180  days.  A 
number  of  waivers  for  oxygenated  fuels 
have  been  approved  or  automatically 
granted.  Table  3  shows  several  of  the 
more  prominent  wai .  ers  that  are 
currently  in  effect,  along  with  their 
corresponding  oxygen  content. 

There  are  several  important 
implications  of  EPA's  substantially 
similar  ruling  and  the  section  211(f) 
waivers  with  respect  to  today's  action. 
First,  oxygen  contents  up  to  3.7  percent 
are  legal  using  ethanol  as  the  oxygenate 
or  using  any  of  several  mixtures  of 
methanol  and  other  alcohols.  Second, 
blends  containing  more  than  2.0  percent 
oxygen  in  any  form  except  ethanol  must 
comply  with  the  otherwise  voluntary 
limits  on  gasoline  volatility  established 
by  the  American  Society  of  Testing  and 
Materials  (ASTM)  for  the  location  and 
time  of  year  of  their  intended  sale. 
These  limits  are  expressed  as  the 
maximum  Reid  Vapor  Pressure  (RVP)  of 
the  fuel,  which  is  a  measure  of  the 
tendency  of  gasoline  to  evaporate  at  100 
degrees  Fahrenheit. 

Table  3.— Examples  of  Currently 
Approved  Oxygenated  Fuel  Waivers 
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Third,  ethanol  blends  are  not 
currently  subject  to  any  Federal 
restrictions  on  RVP  (although  EPA 
published  a  Notice  of  Proposed 
Rulemaking  on  this  subject  on  August 
19, 1987).  Fourth,  and  finally,  MTBE  may 
be  used  in  gasoline  only  up  to  an  oxygen 
content  of  2.0  percent,  because  no 
waiver  has  been  granted  for  MTBE 
.blends  beyond  this  level.  A  waiver 
request  for  MTBE  up  to  concentrations 
corresponding  to  approximately  2.7 
percent  oxygen  is  now  pending  EPA 
action  and  is  discussed  later. 

Questions  have  arisen  concerning  the 
composition  of  base  gasoline  for  use  in 
ethanol  blending,  particularly  with 
respect  to  the  use  of  MTBE.  The  gasohol 
waiver  was  granted  in  1978  with 
conditions  as  stated  by  the  appHcant. 
Those  conditions  were  that  anhydrous 
ethanol  may  be  added  up  to  10%  by 
volume  in  the  final  blend.  No  mention  of 
oxygenate  composition  in  the  base 
gasoline  was  made.  However,  MTBE 
was  not  in  use  at  that  time,  nor  were 
any  other  oxygenates,  with  the 
exception  of  small  amounts  of  methanol 
used  as  a  deicer.  Consequently,  the 
Agency's  policy  has  been  that  the  base 
gasoline  used  to  blend  ethanol  must  be 
oxygenate-free.  However,  in  order  to  use 
in  eUianol  blending,  the  Agency  has 
advised  ethanol  blenders  (and  methanol 
blenders)  that  they  may  use  unleaded 
gasoline  containing  up  to  2.0  percent 
MTBE  by  volume  in  ethanol  blends  (and 
DuPont  and  Octamix  methanol  blends) 
provided  that  the  MTBE  is  present  only 
as  a  result  of  unintentional  commingling 
during  transport  and  storage. 

c.  Performance  and  Emission 
Qualities  of  Oxygenate  Fuels.  Blends  of 
gasoline  and  oxygenates  have  three 
important  effects  when  used  in  vehicles 
designed  for  essentially  pure, 
hydrocarbon  gasoline.  First,  they  have  a 
higher  octane  rating  which  tends  to 
suppress  engine  knocking  or  pinging. 
This  has  no  significant  environmental 
effect  but  it  can  partially  offset  the 
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additional  cost  to  the  refiner  if  the 
refiner  takes  advantage  of  the  octane 
increase  by  decreasing  the  octane  of  the 
base  gasoline.  If  the  refiner  does  not 
some  late  model  cars  with  self-adjusting 
ignition  timing  may  get  a  small  fuel 
economy  increase  from  the  higher 
octane  fuel  and  some  cars  that  were 
knocking  may  stop.  Otherwise,  the  extra 
octane  has  no  practical  effect. 

Second,  all  oxygenates  affect  the 
volatility  of  the  gasoline,  i.e.,  its 
tendency  to  evaporate  at  various 
temperatures.  In  some  cases,  the 
changes  in  volatility  are  large  enough 
that  compensating  changes  in  the  base 
gasoline  are  needed  so  that  the  final 
blend  meets  the  legal  limits  and/ or  the 
refiner's  own  standards  for 
marketability.  Unless  completely 
compensated,  these  volatility  changes 
may  increase  a  vehicle's  evaporative 
hydrocarbon  emissions  (i.e.,  fuel  which 
evaporates  and  escapes  to  the  air  before 
it  is  burned  in  the  engine).  Hie 
implication  of  this  phenomenon  with 
regard  to  the  potential  CO  reduction 
from  various  types  of  oxygenated  fuels 
is  discussed  later. 

Third,  and  most  important  in  the  case 
of  Phoenix,  the  presence  of  chemically 
bound  oxygen  in  the  fuel  affects  the 
relative  amounts  of  burnable  fuel  and 
oxygen  reaching  the  combustion 
chambers  of  the  engine,  shifting  the 
mixture  to  relatively  more  oxygen.  This 
usually  results  in  more  complete 
oxidation  of  the  fuel  and  lower  exhaust 
emissions  of  unbumed  hydrocarbons 
(HC)  and  of  carbon  monoxide  (CO).  Of 
the  two  pollutants,  CO  is  usuaUy 
reduced  by  the  larger  percentage. 
Emissions  of  oxides  of  nitrogen  are 
affected  less  strongly  and  may  increase 
or  decrease  somewhat.  Test  results 
show  that  the  CO  reductions  associated 
with  oxygenated  fuels  vary  significantly 
from  vehicle  to  vehicle.  This  indicates 
that  the  CO  benefits  from  these  fiiels 
depend  on  a  vehicle's  design  and  how 
well  it  has  been  maintained. 
Nonetheless,  reasonably  consistent 
reductions  "on  average"  have  been 
observed  for  groups  of  vehicles  with 
similar  engine  designs  and  emission 
control  systems.  Also,  for  a  given  group 
of  vehicles,  the  CO  reduction  appears  to 
be  dependent  on  the  net  oxygen  content 
of  the  gasoline/oxygenate  blend  and  on 
its  volatility  characteristics.  There  is  no 
apparent  correlation  between  size  of  CO 
reduction  and  the  specific  oxygenate 
used  in  the  blend. 

d.  EPA  Guidance  on  Estimating 
Emissions  from  Oxygenated  Fuels. 
Because  oxygenated  fuels  affect  the  CO 
emissions  of  different  types  of  vehicles 
differently,  and  because  the  vehicle  fleet 


in  an  urban  area  is  a  constantly 
changing  mix  of  the  different  types  of 
vehides,  a  complicated  calculation  of 
their  effect  on  overall  fleet  CO 
emissions  is  required  to  assess  their 
contribution  as  a  CO  attainment 
strategy.  The  Agency's  instructions  for 
performing  this  analysis  are  contained 
in  "Guidance  on  Estimating  Motor 
Vehicle  Emission  Reductions  From  The 
Use  of  Alternative  Fuels  and  Fuel 
Blends,"  which  was  published  on 
January  29, 1988.  [Reference  1]  This 
report  is  the  basis  of  the  emission 
reduction  estimates  contained  in  today's 
notice.  The  assumptions,  methods,  and 
conclusions  of  the  report  have  not  been 
formally  subjected  to  public  comment 
prior  to  this  notice.  Comments  on  the 
analysis  are  specifically  requested  and 
will  be  considered  in  formulating  EPA's 
final  action.  A  copy  of  the  document  has 
been  placed  in  the  public  docket  for  this 
action,  and  included  in  the  Draft 
Technical  Support  Document  to 
facilitate  this  review.  Previous  infonnal 
comments  on  a  draft  of  the  document 
have  also  been  included  in  the  public 
docket. 

While  the  intricacies  of  EPA's 
guidance  document  will  not  be 
discussed  here,  a  few  conclusions  from 
the  document  are  valuable  as 
background  for  the  description  of  the 
proposed  Federal  oxygenated  fuels 
program.  To  begin,  EPA  finds  that  the 
CO  emission  reduction  associated  with 
using  oxygenated  fuels  should  be 
estimated  by  separating  vehicles  into 
three  technology  groups:  Non-catalyst 
catalyst  with  open-loop  engine 
operation  (i.e.,  non-computer 
controlled),  and  catalyst  with  closed- 
loop  engine  operation.  Increasingly  more 
of  the  Phoenix  fleet  falls  into  the  last 
group,  for  which  the  average  CO 
reduction  is  somewhat  smaller 
(maximum  of  21.4  percent  versus  24.5 
percent  and  34.9  percent  for  the  first  and 
second  groups,  respectively).  Therefore, 
the  overall  fleet  CO  reduction  from  an 
oxygenated  fuels  program,  in  percentage 
and  absolute  (tons  per  day)  terms,  will 
decrease  somewhat  over  time. 

For  each  of  the  three  technology 
groups,  the  average  CO  reduction 
depends  on  the  net  oxygen  content  of 
the  fuel,  and  on  the  difference  between 
the  RVP  of  the  oxygenated  gasoline  and 
that  of  the  oxygen-free  gasoline  that  is 
used  as  the  baseline  for  determining  the 
emission  reductions.  (In  the  case  of 
Phoenix,  the  baseline  gasoline  would  be 
what  is  normally  sold  during  1991  in  the 
absence  of  any  change  otherwise 
required  by  a  SEP  and/or  FTP  action.  The 
MAG  plan  imphcitiy  assumes  this  will 
be  the  same  as  the  gasoline  sold  in 


1985.)  Any  volatility  differences  in  fuels, 
other  than  RVP,  are  treated  as  being  so 
small  in  degree  and/or  in  CO  emissions 
effects,  that  they  can  be  ignored.  If  an 
oxygenated  fuel  has  a  hi^er  RVP  than 
the  baseline  gasoline,  its  CO  reduction 
will  be  less  than  a  comparably 
oxygenated  fuel  (i.e.,  same  oxygen 
content)  with  an  RVP  equal  to  the 
baseline  gasoline. 

Of  the  common  oxygenates,  only 
methanol  and  ethanol  cause  RVP  to 
increase  when  added  to  gasoline.  The 
RVP  increase  is  not  linear  with  alcohol 
content.  Instead,  any  alcohol  level 
above  2  percent  by  volume  tends  to 
have  the  same  absolute  effect  on  RVP. 
The  average  effect  with  ethanol  is  about 
0.76  pounds  per  square  inch  (psi);  the 
average  methanol  effect  is  about  2  psi. 
MTBE  does  not  cause  RVP  to  increase. 
Therefore,  at  equal  oxygen  contents,  an 
alcohol  blend  v^  have  a  smaller  CO 
reduction  than  an  MTBE  blend,  unless 
the  gasoline  portion  of  the  alcohol  blend 
has  been  modified  to  compensate  for  the 
volatility  increase.  As  noted  above, 
however,  unleaded  alcohol  blends  may 
legally  have  a  higher  oxygen  content 
than  an  MTBE  blend.  Therefore,  the 
maximum  potential  CO  benefit  with  a 
legal  alcohol  blend  may  be  greater  than 
that  of  any  legal  MTBE  blend.  (This  is 
not  true  for  blends  of  leaded  gasoline, 
because  the  amount  of  oxygenate  is  not 
restricted.)  If  the  RVP  increase  is  fully 
compensated,  the  CO  advantage  of  the 
alcohol  blends  is  even  greater. 

e.  Driveability  and  Materials 
Compatibility.  Numerous  studies  have 
evaluated  the  driveability  of  alcohol 
blends  compared  to  "clear"  gasoline. 
Several  symptoms  such  as  hesitation, 
stalling,  and  hard  starting  have  been 
reported  to  varying  degrees.  The  Agency 
has  evaluated  these  studies  and  believes 
the  driveability  of  many  vehicles  on  low 
level  alcohol  blends  appears  to  be 
roughly  equivalent  to  that  of  gasoline. 
However,  some  vehicles  appear  to  be 
more  susceptible  to  certain  driveability- 
related  problems  with  alcohol  blends 
(and  some  owners  are  more  perceptive 
of  them).  These  are  generally  the  older, 
carburetor  equipped  vehicles  without 
electronic  engine  controls.  Therefore,  it 
cannot  be  ruled  out  that  some  drivers 
will  experience  changes  in  the  operation 
of  their  vehicles,  although  EPA  believes 
that  the  percentage  of  such  individuals 
in  the  Phoenix  area  will  be  small. 

To  the  extent  that  these  problems  do 
occur,  they  can  be  alleviated  by 
switching  to  a  lower  oxygen  content 
fuel.  As  discussed  later  in  today's 
notice,  the  proposed  Federal  oxygenated 
fuel  program  would  allow  such  fuels  to 
be  marketed  in  the  Phoenix  area. 
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There  ia  also  a  concern  regarding  the 
compatibility  of  vehicle/engine 
materials  and  alcohol  blends.  The  more 
important  of  these  concerns  falls  into 
two  basic  areas.  The  first  area  involves 
the  effect  of  alcohol  blends  on  plastics 
and  elastomers.  At  concentrations  much 
higher  than  EPA  waivered  levels,  some 
alcohol  blends  may  cause  these 
materials  to  swell  or  weaken.  However, 
alcohol  blends  at  EPA  waivered  levels 
are  not  expected  to  cause  such       1 
problems.  I 

The  second  area  involves  the 
loosening  of  rust  and  scale  in  service  . 
station  and  vehicle  tanks,  and  the 
related  problem  of  added  corrosion. 
Regarding  the  suspension  of  corrosion 
products  or  sediment,  this  phenomenon 
has  been  foimd  to  occur  with  alcohol 
blends  to  some  degree  and  may  cause  a 
vehicle's  fuel  filter  to  become  plugged. 
This  type  of  problem  is  most  likely  to 
occur  when  gasoline/alcohol  blends  are 
first  used,  but  generally  would  not  occur 
afterwards  and  is  easily  corrected  by 
replacing  the  fuel  filter.  It  should  also  be 
noted  that  ethanol  blends  have  been 
widely  used  and  fuel  filter  clogging  has 
not  been  a  serious  problem. 

Regarding  in^iacts  on  corrosion  rate, 
it  has  been  shown  that  ethanol  blends 
without  any  corrosion  inhibitor 
additives  are  more  corrosive  than 
typical  gasoline.  This  may  be  due  in  part 
to  the  fact  that  ethanol  is  often  blended 
from  unbranded  gasoline  that  may  lack 
even  the  level  and  types  of  additives 
normally  found  in  branded  gasoline,  and 
not  just  because  the  ethanol  poses  an 
increased  threat  of  corrosion.  However, 
virtually  all  ethanol  now  supplied  for 
blending  with  gasoline  has  special 
additives  to  control  this  effect.  Again, 
non-alcohol  blends  do  not  appear  to 
exhibit  these  phenomena.  Therefore,  to 
the  extent  that  these  problems  occur, 
they  can  be  completely  alleviated  by  the 
use  of  a  non-alcohol  gasoline.  The 
proposed  Federal  alternative  fuels 
program  discussed  later  wotdd  allow 
such  fuels  to  be  marketed. 

A  more  detailed  discussion  of  these, 
and  other,  aspects  of  using  oxygenated 
fuels  is  contained  in  the  Eiraft  Technical 
Support  Document  for  this  action.  The 
interested  readers,  therefore,  should 
consult  that  document.  The  Agency  has 
also  included  additional  information  on 
these  subjects  for  pubUc  inspection  in 
the  rulemaking  docket 

f.  Phoenix  Gasoline  Supply  and 
Marketing.  Nearly  all  of  the  gasoline 
consumed  in  Maricopa  County  is 
supplied  by  two  pipelines.  Each  delivers 
petroleum  products  from  refiners  outside 
the  State  to  a  large  storage  and 
distributioo  temiBal  in  Phoenix.  One 
pipeline  originatea  from  the  Loa  Angeles, 


California  area  and  is  generally  referred 
to  aa  the  "west  Hne."  The  other 
originates  from  El  Paso,  Texas  and  is 
usually  referred  to  as  the  "east  line." 
Both  pipelines  are  owned  and  operated 
by  the  Southern  Pacific  Pipe  Line  Inc. 
(SPPL).  This  company  operates  as  a 
common  carrier  under  the  Interstate 
Commerce  Act  As  such,  it  functions 
solely  as  a  transporter  of  petroleum 
products,  and  must  treat  all  shippers  in 
a  non-discriminatory,  equitable  manner. 

The  west  line  is  the  larger  of  the  two 
pipelines,  accounting  for  about  90 
percent  of  the  I%oenix  deliveries.  It  ia 
also  more  complex  in  operation. 
Petroleum  products  are  received  into  the 
pipeline  system  from  ten  refinery  and 
terminal  sources  in  the  Los  Angeles 
area.  Upon  receipt  the  fuel  is 
immediately  placed  in  "breakout" 
storage  tanks  at  SPPL's  Watson. 
California  terminal  (near  the  Los 
Angeles  harbor).  This  tankage  is 
required  to  accimiulate  enough  of  each 
fuel  type  to  provide  scheduling 
flexibility  and  to  accommodate  the 
differences  in  the  flow  rates  between 
the  refineries  and  the  first  segment  of 
the  pipeline.  The  minimum  quantity  of 
any  particular  fuel  accepted  for 
transport  is  420,000  gallons,  but  such 
small  "batches"  are  rare.  Regular 
customers  may  ship  fuel  of  a  given  grade 
through  the  pipeline  approximately  four 
times  each  month. 

From  the  Watson  terminal,  petroleum 
products  are  sent  through  the  pipeline  to 
Colton,  California  (between  San 
Bernardino  and  Riverside).  There  it  is 
handled  in  one  of  three  ways  depending 
on  the  ultimate  destination.  First  fuel 
may  be  diverted  directly  to  local 
terminals  serving  the  San  Bernardino/ 
Riverside,  California  area.  Secondly, 
fuel  may  be  delivered  and  stored  in 
another  pipeline  company's  breakout 
tankage  for  subsequent  delivery  to  Las 
Vegas,  Nevada.  Third,  and  finally,  fuel 
may  be  stored  in  separate  SPPL. 
breakout  tankage  for  delivery  by  SPPL 
to  either  the  Imperial  Valley  area  of 
California  or  Phoenix.  In  this  latter  case, 
products  are  pumped  from  the  breakout 
tankage  into  the  Colton/I4ioenix 
pipeline  segment.  SPPL  must  use 
breakout  tankage  in  Colton  evm  for  fuel 
destined  to  the  Imperial  Valley  and 
Phoenix  because  the  pipeline  segment 
east  of  Colton  pumps  at  a  slower  rate 
than  the  segment  betweoi  Watson  and 
Colton. 

Presently,  only  three  types  of  gasoline 
have  separate  breakout  tankage 
associated  with  the  west  line:  Regular 
leaded,  regular  unleaded,  and  premium 
unleaded.  Any  gasoline  vidiich  is 
substantially  diSereot  with  regard  to 
lead  oontant,  octane,  and  volatility  (or 


oxygen  content]  cannot  be  transported 
with  the  system's  existing  operating 
practices.  Within  certain  bounds, 
however,  adjustments  in  pipeline 
operations  may  be  possible  to 
compensate  for  some  differences  in 
fuels.  For  example,  if  a  suboctane 
unleaded  fuel  is  put  through  the  regular 
unleaded  breakout  tank,  the  next  batch 
of  "normal"  octane  fuel  would  have  to 
be  refined  to  have  a  sli^tly  higher  than 
normal  octane  to  accommodate  the 
dilution  with  the  heel  of  the  suboctane 
fuel.  Similar  adjustments  might  also  be 
possible  for  fuels  with  different  RVPs 
and  oxygen  contents.  In  particular,  SPn< 
has  indicated  that  it  could  meet  the 
maximum  contamination  level  of  2 
percent  MTBE  by  volume  that  might  be 
associated  with  MTBE  blends,  in 
unleaded  fuel  destined  to  be  blended 
with  ethanol. 

Nonetheless,  along  the  continuum  of 
feasibility,  the  pipeline's  operational 
flexibility  may  become  increasingly 
compromised  as  more  fuel  types  must  be 
handled.  At  some  point  the  trade-off 
between  accommodating  different  fuels 
and  the  associated  cost  of  operation  can 
become  so  burdensome  that  the  time- 
consuming  construction  of  new  breakout 
tankage  dedicated  to  this  service 
becomes  practically  necessary  or  at 
least  economically  justified.  This  is  a 
potentially  significant  consideration  if 
reducing  air  pollution  in  Arizona  were  to 
require  special  gasolines.  (The 
ramifications  of  such  an  event  are 
discussed  later  in  this  section.) 

The  east  line  delivers  about  10  percent 
of  the  gasoline  received  in  Phoenix,  and 
is  relatively  simple  in  its  operation. 
Petroleum  products  enter  tiie  pipeline 
directiy  from  the  terminal  storage  areas 
of  four  refiners  in  El  Paso.  There  are  no 
breakout  facilities  associated  with  east 
line  operations,  since  all  pipeline 
segments  flow  at  the  same  rate.  The 
minimum  quantity  of  any  petroleum 
product  accepted  for  shipment  is  210,000 
gallons.  (This  pipeline  also  supplies 
virtually  all  of  Tucson's  gasoline.) 

As  already  noted,  upon  reaching 
Phoenix  the  petroleum  products  are 
delivered  into  a  large  terminal  area 
where  they  are  stored  for  later 
distribution  and  sale.  The  terminal  is 
composed  primarily  of  a  central 
manif(rfding  area  for  handling  the 
various  products,  and  a  large  number  of 
individual  storage  tanks.  The  tanks 
themselves  are  owned  by  the  following 
companies,  utilities,  or  government 
entitier.  SPPL.  SieU.  Clwvron.  Unocal. 
Poweriine,  ARCO.  Texaco,  CALJET. 
City  of  Phoenix.  Maricopa  County,  Salt 
River  Project  and  Arizona  Public 
Service  Company.  These  storage 
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facilities  are  either  used  exclusively  by 
the  owner  or  may  be  leased,  in  whole  or 
part  to  other  companies.  SPiPL  in 
particular  does  not  own  any  of  the  fuel 
stored  in  its  tanks,  but  instead  leases 
them  to  others  or  charges  a  service  fee 
for  their  intermittent  use.  The  terminal  is 
also  accessible  by  railroad,  although 
this  service  is  apparenUy  not  being  used 
at  present. 

.Pipeline  deliveries  to  Phoenix  may 
change  somewhat  in  the  future.  Fuel 
shipments  through  the  west  line  are 
presently  constrained  by  the  pipeline's 
capacity.  Also,  gasoline  delivered 
through  the  east  line  is  somewhat  more 
expensive,  primarily  due  to  differences 
in  crude  oil  prices  and  refining 
economics.  As  a  result  the  west  line  is 
presently  being  expanded  by  SPPL  (i.e., 
increased  diameter  and  increased  flow 
rates),  with  the  new  pipeline  projected 
for  completion  in  1989.  Once  the 
expansion  is  complete,  SPPL  expects  to 
supply  nearly  all  of  the  gasoline  to 
Phoenix  and  probably  "Tucson  through 
this  single  line. 

Turning  to  the  marketing  of  fuels, 
approximately  1.12  billion  gallons  of 
gasoline  products  were  deUvered  by 
pipeline  to  the  Phoenix  terminal  in  1987. 
This  represents  about  3  million  gallons 
per  day.  Because  of  the  population 
distribution  within  the  trading  area  of 
the  Phoenix  terminal,  most  of  this  fuel  is 
assumed  to  be  used  within  the  Phoenix 
non-attainment  area.  However,  some 
smaller  communities  in  Arizona  (e.g., 
Flagstaff)  may  receive  virtually  all  their 
fuel  by  tank  truck  delivery  bom  this 
Phoenix  terminal. 

The  quality  of  all  gasoline-type  motor 
vehicle  fuel  consumed  in  Arizona  is 
currently  regulated  by  Section  41-2083 
of  the  Revised  Arizona  Statutes.  That 
section  requires  conformance  with  the 
specifications  established  by  the 
American  Society  for  Testing  and 
Materials  (ASTM),  as  contained  in 
document  D439-83.  The  specifications 
include  maximum  allowable  limits  on 
fuel  volatility.  (The  potential 
significance  of  this  specification  will 
become  clear  later.)  Additionally,  the 
gasoline  normally  marketed  in  the 
Phoenix  area  reportedly  contains  no 
alcohol  additives  and  only,  a  trace  of 
Methyl  Tertiary  Butyl  Ether  (MTBE). 
[Reference  2]  'This  latter  compound  is 
currently  used  by  some  U.S.  refinera  as 
an  octane  enhancer  in  concentrations  of 
up  to  a  few  percent 

There  are  approximately  800  public 
refueling  facilities  in  Maricopa  County. 
Major  oil  companies,  and  their  affiliates, 
dominate  the  Phoenix  market  both  in 
number  of  service  stations  and  total 
gasoline  sales.  The  Phoenix  area  also 
appears  to  have  about  38  gasoline 


wholesalera.  Most  are  presumably  in  the 
business  of  delivering  gasoline  by  tank 
truck  to  retail  and  other  refueling 
facilities.  Those  that  do  not  themselves 
import  gasoline  via  the  SPPL  pipelines 
pufchase  it  at  the  Phoenix  terminal  from 
companies  which  do. 

Oxygenated  Fuels  Option  Selection 

The  first  step  in  implementing  an 
oxygenated  fuels  program  is  to  decide 
on  its  overall  design.  The  predominant 
consideration  in  making  this  decision  is 
that  the  CO  benefit  from  these  fuels  is 
primarily  dependent  on  the  oxygen 
concentration  of  the  gasoline  consumed 
in  the  geographic  area  of  concern.  So  in 
structuring  the  program  to  provide  a 
certain  emission  reduction,  the  ultimate 
goal  can  be  thought  of  as  ensuring  that  a 
specific  oxygen  concentration  target  is 
attained.  (The  actual  oxygen  target  for 
the  Phoenix  area  is  discussed  later  in 
this  section.)  There  are  three  basic 
program  designs  tha twill  accomplish 
this.  Each  is  described  below  and  EPA's 
preferred  option  for  the  proposal  is 
identified. 

The  first  option  involves  establishing 
a  single  minimum  oxygen  concentration 
for  all  gasoline.  The  minimum  would  be 
set  at  the  level  necessary  to  provide  the 
required  CO  reduction.  This  concept  is 
being  used  by  the  State  of  Colorado  in 
its  alternative  fuels  program,  with  a 
minimum  specification  of  2  percent 
oxygen  by  weight.  At  this  low  level, 
none  of  the  current  oxygenated  fuel 
blends  currently  permissible  under  EPA 
unleaded  gasoline  waivers  would  be 
prohibited.  The  minimum  specification 
for  the  Phoenix  area  currentiy  would 
need  to  be  greater  than  this  value  to 
provide  the  required  CO  reduction.  Such 
a  requirement  has  a  significantly 
different  effect  on  fuels  avaUabUity,  as 
noted  below. 

The  advantage  of  this  option  lies  in 
the  consistency  of  the  regulatory 
requirement  for  all  octane  grades  of 
gasoline  (i.e.,  regular  leaded,  regular 
unleaded,  midgrade  unleaded  if  present 
in  the  market  and  premium  unleaded). 
This  consistency  would  minimize 
confusion  by  consumers  over  the  level 
and  type  of  oxygenate  being  marketed. 
The  regulatory  requirements  also  would 
be  more  straightforward  for  the  affected 
business  community  and,  similarly, 
enforcement  would  be  greatiy 
simplified.  Compliance  with  the 
regulatory  standard  could  be  directly 
monitored  through  sampling  and  testing 
of  gasoline  in  the  control  area,  rather 
than  relying  on  oversight  of  a  self- 
reporting  system.  The  principal 
disadvantage  is  that  it  can  significantiy 
limit  the  choice  of  fuels  in  the 
marketplace.  For  example,  the 


availability  of  "clear"  gasoline  (i.e.. 
oxygen-fiee)  would  be  precluded.  Also, 
as  already  mentioned,  the  oxygen  target 
for  the  Phoenix  area  would  be  above  2.0 
percent  This  currently  precludes  the 
availability  of  alcohol-free,  unleaded 
fuels.  Specifically,  the  marketing  of  11 
percent  MTBE  with  2  percent  oxygen  by 
weight  which  is  universally  recognized 
as  a  fully  satisfactory  fuel  in  all  vehicle 
types,  would  be  prohibited.  (The 
implications  of  a  recent  waiver  request 
for  up  to  15  percent  MTBE  is  discussed 
later  in  this  section.) 

A  limitation  on  the  choice  of  fuels 
available  is  an  important  consideration 
in  that  a  small  percentage  of  ownera 
may  require  (in  their  own  perception  if 
not  in  fact)  an  alcohol-free  fuel  for  the 
satisfactory  operation  of  their  vehicles. 
Beyond  this  small  group,  the  simple 
availability  of  various  fuels  may  be 
critical  in  garnering  public  acceptance 
and  support  for  an  oxygenated  fuels 
program.  This  limitation  would  also 
reduce  the  marketing  flexibility  of  fuel 
suppliers  as  compared  to  other  potential 
program  designs.  It  could  reduce  or 
eliminate  competition  between  blending 
agents  and  cause  prices  to  artificially 
rise. 

The  second  basic  option  involves 
establishing  a  minimun  oxygen 
concentration  by  octane  grade  (or 
generally  specifying  oxygen  content 
with  an  allowance  for  one  unspecified 
grade  to  contain  some  other 
concentration).  As  an  example,  one 
grade  could  be  specified  with  a 
minimum  of  2  percent  oxygen  by  weight 
to  allow  MTBE  in  the  market.  Other 
grades  would  be  specified  at  a  higher 
minimum  requirement  which  could  be 
met  with  alcohol  blends.  The  selection 
process,  of  course,  must  be  governed  by 
ensuring  the  required  emission  reduction 
is  achieved. 

This  program  option  overcomes  the 
principal  problem  associated  with 
setting  a  single  minimum  oxygen 
concentration  for  all  gasoline,  in  that  an 
alternative  blend  could  be  made 
available  for  those  consiuners  ivishing 
to  purchase  gasoline  containing  no 
alcohoL  Under  certain  scenarios  it  might 
be  possible,  though  unlikely,  to  offer  an 
oxygen-free  fuel.  Beyond  this,  much  of 
the  first  option's  advantage  of  simplified 
enforcement  is  retained,  especially  if  the 
low-oxygen  grade  was  specified  by 
regulation  rather  than  determined  by 
free  market  conditions. 

Unfortunately,  such  an  action  would 
continue  to  significantiy  affect  consumer 
choice  and  free  market  activities.  A 
further  disadvantage  of  this  option 
relates  to  the  uncertainty  of  attaining 
the  requisite  oxygen  concentration 
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target  Erom  the  mix  of  fuels.  The  market 
shares  for  the  various  fiiel  grades,  and 
the  resulting  oxygen  content,  will 
depend  on  the  vehicle  fleet  composition 
(e.g.,  catalyst  versus  non-catalyst 
equipped  vehicles),  and  the  degree  to 
which  consumers  switch  fuels  to  obtain 
an  alcohol-free  or  low-oxygen  blend. 
Predicting  these  effects  and  setting 
oxygen  requirements  with  certainty  is 
problematia 

Of  course,  it  may  be  possible  to 
overcome  this  difficulty  by  either 
limiting  in  some  way  the  availability  of 
the  low-oxygen  blend,  setting  the 
required  concentration  of  the  high- 
oxygen  blend  at  the  maximum  allowable 
level  or  by  using  some  combination  of 
these  approaches.  Such  a  solution, 
however,  further  negates  some  of  the 
potential  advantages  of  this  option. 
Also,  by  setting  the  oxygen 
requirements  at  a  higher  level  than 
actually  necessary,  the  cost  of  the 
program  could  be  unnecessarily 
increased.  Finally,  if  other  types  of 
oxygenates  became  available  with 
oxygen  contents  between  the  low-  and 
hi^-level  specifications  (e.g.,  15  percent 
Ml  UK  with  2.7  percent  oxygen  by 
weight)  the  program  design  may  have  to 
be  reconsidered  to  allow  for  such  new 
fuels. 

The  third,  and  final,  basic  option 
involves  the  concept  of  averaging.  This 
type  of  program  is  used  by  EPA  ki  ttie 
gasoline  lead  phasedown  program.  It 
can  be  adapted  to  an  oxygenated  fuels 
program  by  establishing  an  average 
ox]rgen  target  at  the  level  needed  to 
achieve  the  required  CO  reductions. 
GascHine  suppliers  must,  at  a  minimum, 
meet  this  average  value  over  a  specified 
time  period.  This  can  be  done  by  always 
selling  fnel  with  an  oxygen  content  at  or 
above  the  requisite  value,  or  by 
adjusting  the  quantities  and  t]rpes  of  fuel 
•old  over  tfte  averaging  period  to  attain 
the  reqoiaite  vehie.  j 

Tlie  principal  advantage  of  this   ' 
program  design  is  that  the  requisite 
emission  reduction  can  be  achieved  with 
a  ndnimum  of  regulatory  intrusion  into 
the  marketplace.  It  also  appears  to 
retain  the  maximum  degree  of  marketing 
flexibility,  competition  between 
blending  agents,  and  consimier  choice. 
These  advantageous  aspects  of  the 
averaging  program  can  be  further 
enhanced  by  adlowing  suppliers  to  trade 
"oxygen  credits"  among  themselves, 
with  a  supplier  of  relatively  low  oxygen 
fuels  being  able  to  purchase  such  credits 
from  a  supplier  of  relatively  hi^-oxygen 
fuel.  The  primary  disadvantage  of  this 
approach  is  the  associated  increase  in 
the  amount  of  recordkeeping  and 
reporting.  A  significant  amount  of 


additional  data  is  required  imder  this 
program  design  for  suppliers  to  track 
their  average  oxygen  concentrations,  to 
allow  for  the  trading  of  oxygen  credits, 
and  to  provide  a  mechanism  for  progcam 
enforcement.  Even  with  such  reporting 
and  recordkeeping  requirements, 
however,  program  enforceability  may  be 
difficult 

In  weighing  the  apparent  advantages 
and  disadvantages  in  the  context  of  the 
relatively  substantial  CO  reductions 
needed  from  an  oxygenated  fuels 
program  in  the  Phoenix  area,  EPA 
believes  that  the  averaging  and  trading 
approach  on  balance  appears  preferable 
to  the  other  basic  implementation 
options.  Specifically,  the  advantages  of 
maximizing  consiuner  choice  and 
marketing  flexibility  outweigh  the 
disadvantages  associated  with  the 
increase  in  recordkeeping  and  added 
enforcement  burden. 

Nonetheless,  although  EPA  currendy 
prefers  to  implement  the  proposed 
oxygenated  fuels  progran  with  an 
averaging  and  trading  scheme, 
comments  are  specifically  requested  on 
the  possibility  of  specifying  a  minimiuti 
oxygen  content  for  "eadi  batch"  of 
gasoline  or  for  each  octane  grade,  or 
some  variation  of  this  approach,  as  an 
alternative  to  averaging.  This  simpler 
program  design  may  be  advantageous  if 
the  recent  request  by  Sun  Oil  for  a 
waiver  permitting  up  to  15  percent 
MTBE  blends  is  approved.  Similarly,  as 
discussed  later,  it  may  also  be  a  feasible 
alternative  if  the  State  of  Arizona 
adopts  additional  control  measures  that 
would  reduce  the  emissions  control 
necessary  fitim  an  alternative  fuels 
program,  and  allow  an  average  oxygen 
concentration  of  2  percent  or  less. 

Description  of  the  Oxygenated  Fuels 
Program 

As  noted  above,  the  Agency  is 
proposing  to  inqilement  an  ox3rgenated 
fuels  {vogram  for  the  Hioenix  area  with 
an  optionid  averaging  and  trading 
compliance  scheme.  The  specific 
elements  of  the  overall  program  are 
described  below. 

a.  Program  Duration.  The  intent  of  the 
program  is  to  provide  the  benefits  of 
vehicular  operation  on  oxygenated  fuels 
during  the  time  of  year  when  the 
Phoenix  area  would  otherwise 
experience  exceedances  of  the  CO 
NAAQS.  In  the  last  three  years,  the 
peak  CO  monitoring  site  in  Phoenix 
recorded  several  exceedances  of  the  CO 
8-hour  standard  in  the  April  to 
September  period  and  the  hi^est  of 
these  was  recorded  on  April  23, 1965. 
(Actual  air  quality  data  can  be  found  in 
the  TSD).  Although  these  exceedances 
fall  outside  uf  the  proposed  program 


duration  dates  for  the  oxygenated  fuels 
program,  EPA  is  concerned  with  the 
potential  for  gasoline  volatility 
increases  in  ttie  warmer  months  of  April 
through  September  if  the  program  were 
extended  to  cover  those  months  and  its 
potential  effect  of  exacerbating  ozone 
formation  (described  elsewhere  in  the 
notice).  However,  EPA  believes  that  the 
control  measures  in  the  MAG  plan, 
including  the  increasing  effectiveness  of 
the  I/M  program,  along  with  the 
emission  reduction  benefit  of  the 
phasing  in  and  out  of  oxygenated 
gasoline  stock  before  and  after  the 
proposed  program  dates  (an 
approximate  two  week  period).  wiU 
eliminate  these  higher  concentrations 
found  in  the  months  outside  of  the 
program.  EPA  aolidts  comment  on  this 
issue. 

To  assure  that  the  gasoline  dispensed 
from  a  refueling  facility  contains  the 
requisite  oxygen  content,  some  phase-in 
must  be  included  in  the  program  to 
allow  for  the  normal  "timiover"  of  fuel 
in  the  refueling  focilities'  storage  tanks. 
The  limited  information  currendy 
available  indicates  that  this 
phenomenon  usually  takes  at  most  two 
weeks  for  refueling  facilities  that  handle 
.  the  large  majority  of  the  fuel  used  in  an 
urban  area.  Therefore,  EPA  proposes 
that  the  mandatory  compliance  period 
begin  on  October  1  of  each  calendar 
year  and  end  on  March  31  of  the 
subsequent  calendar  year,  beginning 
with  the  effective  date  of  the  program. 
During  this  compliance  period,  all 
gasoline  first  introduced  into  commerce 
within  the  control  area  (including 
gasoline  deliveries  to  public  or  private 
refueling  facilities)  must  meet  the 
requirements  of  the  oxygenated  fuels 
program  as  prescribed  by  regulation. 
Any  other  regulatory  requirements  that 
may  specifically  apply  to  refueling 
entities  (e.g..  labeling)  must  also  be 
adhered  to  during  this  period. 

Comments  are  specifically  requested 
on  the  need  for  a  longer  compliance 
period,  or  the  adequacy  of  a  shorter 
period. 

b.  Geographic  Scope.  The 
requirements  of  the  oxygenated  fuels 
program  would  apply  to  all  gasoline  first 
introduced  into  commerce  within  the 
boundaries  of  the  Maricopa  County  non- 
attainment  area  as  prescribed  in  the 
Federal  Register  by  EPA  on  Mardi  3. 
1978  (43  PR  8964).  The  area 
encompasses  twenty-two  cities  and 
towns,  including  the  City  of  Kioenix  and 
portions  of  unincorporated  area  within 
Maricopa  County.  Comments  are 
spedfically  requested  on  the  need  for 
and  disadvantages  ot  enlaiyng  the 
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geographic  scope  of  the  program  to 
include  more  or  all  of  Maricopa  County. 

c  Oxygen  Content  Specification.  As 
discussed  previously,  tlie  various 
oxygenated  fuels  may  exhibit  different 
clean  air  potentials.  Cuurent  oxygenated 
fuels  made  with  ether-based  compounds 
as  the  blending  agent  yield  equivalent 
CO  reductions  for  each  percent  oxygen 
they  contain.  This  is  not  necessarily  the 
case,  however,  for  oxygenated  fuels 
made  wifli  alcohol-based  compounds  as 
the  blending  agent,  "niese  latter  blends 
can  increase  the  volatility  of  the 
gasoline,  which  offsets  some  of  die 
potential  benefit  of  dieir  oxygen  content 
in  reducing  CO  emissions  under  at  least 
soHie  ambient  omiStions  encountered  in 
Hiecnix.  Hie  degree  of  this  offset  varies 
with  the  composition  and  RVP  of  the 
base  gasoAine,  and  with  the  amount  and 
type  of  eloobol  nsed  in  tiie  blend.  For 
ethaeol  blends,  the  RVP  tncieese  is 
nearly  always  10  poor  lees,  and 
avereges  about  0.7V  paL  Presently,  it 
appears  that  the  oeiy  aicohol-hased 
blends  that  are  likely  to  be  maifceted  in 
the  Phoenix  erea  ere  dioae  using  etfaanol 
as  tbe  Mewding  agent  llieraloBe,  the 
foUewing  discas«(»  atriM  ibcus  jiriauiiiy 
on  ethanol,  ^thoi^  tt  generally 
pertains  to-other  aloohol  Uending  agents 
as  weH. 

In  practice,  the  only  way  to  limit  or 
avoid  the  CO  offset  described  above  for 
alcohol4}ased  blends  is  to  use  a  low 
volatility  gasoline  as  the  blending  stock 
so  that  the  resulting  fuel  is  Jiomore 
volatile  than  the  non-oxygenated 
gasoline  that  nonni^>  would  be 
marketed.  Due  to  economic 
considerations  this  occurs  onV  if  the 
blend  would  ofherwise  exceed  an 
applicable  regulatoiy  limit  on  gasoline 
volatility.  Therefore,  the  CO  offset 
would  apply  to  alcohol  blends  in  the 
Phoeiiix  area,  uidess  a  regulatory 
constraint  forced  such  fuels  to  be  made 
with  low  volatility  gasoline  as  the 
biendingstock. 

in  making  this  determination,  the 
potential  rt^olatory  constraint  of 
immediate  interest  is  Arizona's  statutory 
requuenient  diet  proiribito  eH  gaseline- 
type  fuel,  incladiag  ethanol  blends,  from 
exoeediag  Hw  ASntf  neoomaiended 
limits  on  RVP.  Hie  meKiweni  allomtfaile 
ftVPleeeh,«s  s^  fordi  in  Section  41- 
2163  ef  Ifae  Anaona  fieviaed  Stetatea, 
during  the  vrr*Ht  enooBpaaHag  Ike 
mandatory  ooniphance  period  of  the 
proposed  oxygenated  fueb  program  are: 
October.  iiUD  pounds  per  eqvaje  indi 
ipuji  NoveaiiMr.  11,5  pai*  Becembet,  13,5 
psi;  }enneiy.  13.5  pat;  February.  13,5;  and 
Match.  11,5  psi.  The  iesHe  et^ies  point  is 
wheAer  the  onygae  free  gneeline 
supplied  to  PhoeniK  has  a  lew  rani^h 
vflietiltty  to  aoooamodate  eU  or  BMetof 


the  approximately  0.76  psi  average 
increase  in  RVP  of  ethanol  blends 
within  the  State  mmchnnm  volatility 
limits. 

The  Agency  currently  has  only  a 
limited  amount  of  data  on  the  RVP 
levels  of  gasoline  ia  the  Pboeiux  area. 
The  available  infooaation  includes  the 
average  monthly  RVP  levels  ior^xae 
petroleum  company's  pipeline  ahipments 
into  Arizona  fnm  Sepiember  1986 
through  August  1987.  [Reference  Ij  the 
average  monthly  RVP  values  dnring  the 
six  months  of  interest  range  from  0.4-3.3 
psi  below  the  Arizona  standards,  widi 
ail  but  two  auHilhs  having  levels  at  least 
1.1  psi  below  the  liauts.  The  minimum 
monthly  RVP  values  range  irom  1.3-ejO 
psi  under  the  staodards,  with  only  two 
months  being  less  than  2.6  unxler  the 
limits.  This  data  is  supplemented  by  a 
January  1987  survey  of  fuel  from  service 
stations  in  Phoeaix  that  showed  an 
average  RVP  of  12.5  psi.  [Reference  IJ 

Hus  indicates  that  the  0.76  psi 
incieaae  in  RVP.  which  is  associated 
with  the  average  ethanol  blends,  could 
be  accommodated  within  the  State 
limits  by  aelectii^  aomud  gasoline 
shipments  with  an  apprapriately  low 
volatiUty  u  the  hlenchng  stock.  Becauae 
of  this,  EPA  proposes  to  account  (as 
described  beiow)  for  the  CO  offset 
associated  tvith  ihe  higher  RVP  d 
alcohol  blends  in  the  oxygenated  fuels 
program,  unless  it  is  conclusively 
demonstrated  that  the  volatility  of  sui:h 
fuels  will  on  average  match  that  of  the 
alcohol-free  gascl^  that  would 
otherwise  be  available  in  the  Phoenix 
area.  If  Arizona  subsequently  adopts  a 
volatility  exemption  for  akohol-faased 
hkencb  (e,g„  aa  RVPaoaiigia  of  1  pai], 
alcohol-baaBd  blends  clearly  will  not 
match  that  of  oQtet  gasoline.  However,  if 
Arizona  also  radnoes  the  basic  RVP 
limit  for  ether  friels  ao  that  even  with 
any  exemption  alcohol  blends  caaaot 
exceed  the  average  RVP  of  Rhoesix's 
cunent  gasoline  supply  (which  £PA 
believes  is  about  1  psi  below  the  legal 
limit),  the  accounting  procedure 
described  below  wdU  not  apply  jn  the 
final  nde. 

The  Ageacy  finds  the  relative 
difference  aaong  the  various  oxygenated 
gasolines  in  reduoiqg  CO  enssaions  is 
easily  accounted  for  by  ejquessing  the 
"actual"  oxygen  content  of  each  fuel  in 
terms  of  its  "equivaleat"  oi^^geB 
content  These  values  are  thien  uaed,  as 
described  subse^ueady,  to  determine 
compliance  with  the  jnogram. 
Specifically,  the  aquivaleat  oj^^gen 
content  for  non-alcahal  blends  is  simply 
equal  to  the  actual  oxygen  content  (e^ 
11  percent  MTDE  equaLi  2i)  peroeot 
equivalent  OKjigea  content^.  For  ethanol 
blends  <^  1  to  10  percent  by  volume,  the 


actual  oxygen  content  is  converted  to 
the  equivalent  as  illustrated  in  Table  4. 

lAfiLE  4.— OXYQEN  COWVAISNOE  OF  VAR- 
IOUS Fuel  Blemos  in  the  Alternative 
Fuels  Program 
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Notes: 

'  A»  detennined  by  the  pcopoeeO  ineasurement 
pfooedure. 

*  Mothanol  blend*  in  the  Ptaoan*  mariiet  mkmW  be 
treated  similarly  under  currant  Aiizona  RVP  limtts. 

*  3  EthaRd  giaatar  «ian  N)  penaM  by  volume  lin 
unleaiad  gaaoMna  ■  praNbHad.  Elhaaol  amaading 
tfM  level  in  loaded  gaaolina  is  not  at^iacied. 

«MTBEtSendsgrBatar1liBn  11  paicem  by  volume 
*  4mlaadaS  fHOkna  am  siuMtilsS.  A  wmm  appli- 
catea  tor  tip  to  15  peccant  by  MOkime  is  cuneritly 
under  EPA  review. 

S>A  proposes  diat  the  same 
conversion  aa  for  ethanol  blends  wifl  be 
made  fat  matched  actual  oxygen 
content)  for  methanol/cosolvent  based 
blends  ff  such  blends  will  be  marketed 
in  the  Hioenix  nonattainment  urea.  The 
actud  oxygen  content  will  also  be  used 
as  the  ertby  point  to  Table  2  for  edianol 
blends  containing  smaH  amounts  of 
other  oxygenate  compounds.  Additional 
information  relating  to  the  volatility 
increase  associated  with  medianol 
blends,  as  weS  as  efhanal  and  MTBE 
blends,  is  contained  in  an  EPA  technical 
report  on  estimating  the  potential 
emission  reductions  associated  with 
alternative  fuels.  [Reference  Ij 

In  the  past  for  the  mast  waivered 
imleadcd  gasoline  blends  containing 
alcohol  (specifically,  gasohol  and  Texas 
Methanol  and  DuPont  methanol/ 
cosolvent  blends),  EPA  has  not  pursued 
enfoiJcaaeat  action  Map  to  two  percent 
MTBE  were  present  in  the  blend  as  a 
result  of  unintentional  comminglii)g  of 
the  base  gasoline  4uriAg  transport  and 
etoaBg&  nie  purpose  beiund  this 
enferooiaeul  diacwtkn  aw  .to  maike 


./  ¥<*.  51.  Wo.  W  f  Msndasr.  May  M.  1918  /  Propastd  Mes 
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prapeses  that  tbe  oqigBBated  fuels 


contrail 


.  in  addition,  yenons 


one 


to  the  starttae  date  of 
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blendstock  for  alcohol  blending  more 
available,  but  not  to  encourage  the 
purposeful  mixing  of  unwaivered 
oxygenate  blends.  To  avoid  encoiuaging 
such  purposeful  mixing,  the  Agency  is 
considering  not  allowing  the 
contribution  of  oxygen  from  NfTBE  in 
the  calculation  of  actual  (or  equivalent) 
oxygen  content  in  such  waivered 
alcohol  blends,  even  when  the  MTBE  is 
present  as  a  result  of  unintentional 
commingling  in  the  base  gasoline  and  is 
under  two  percent.  The  Agency  requests 
comments  on  this  approach. 

With  the  oxygen  concentrations  of 
each  blend  consistently  expressed  on 
the  basis  of  their  equivalent  oxygen  ' 
contents,  overall  compliance  with  the 
program  is  measured  against  attainment 
of  an  "equivalent  oxygen  content 
target."  This  target  is  equal  to  the 
concentration  of  equivalent,  or  non- 
offset,  oxygen  required  in  all  gasoline  in 
order  to  provide  the  necessary  CO 
reduction.  Using  this  approach,  the 
required  17.35  percent  CO  reduction  that 
must  be  provided  by  the  alternative 
fuels  program  translates  into  an 
equivalent  oxygen  content  target  of  2.57 
percent  EPA.  therefore',  proposes  tS7 
percent  as  the  required  level  of     [ 
equivalent  oxygen. 

Demonstrating  conformity  with  the 
2.57  percent  (or  2.79  percent  if  no  TRO  is 
promulgated)  wiU  be  a  matter  of 
weighting  the  individual  equivalent 
oxygen  content  values  by  the  volume  of 
the  respective  fuels  first  introduced  into 
commerce  within  the  control  area  during 
the  prescribed  i>eriod.  If  oxygen  itte  fuel 
is  allowed  in  the  program,  it  would  be 
similarly  included  in  the  calculations  as 
having  an  equivalent  oxygen  content  of 
zero.  If  trading  is  allowed  and       < 
equivalent  "oxygen  credits"  are    | 
available,  they  would  also  be  accounted 
for  in  the  calculations.  The  Agency's 
proposal  in  these  areas  is  discussed 
later  in  this  section. 

Comments  are  specifically  requested 
on  the  feasibility  of  marketing  such  fuels 
under  the  existing  ASTM,  federal,  and 
Arizona  limits,  the  appropriateness  of 
including  a  CO  benefit  offset  for 
alcohol-containing  gasoline  such  as  that 
described  for  ethanol  blends,  the 
feasibility  and  cost  implications  of 
supplying  special  volatility  adjusted 
gasol^e  to  the  Phoenix  area  in  order  to 
avoid  the  CO  offset,  and  the  likelihood 
that  methanol  blends  will  be  marketed 
in  the  Phoenix  area. 

d.  Effective  Date.  The  Agency 
believes,  and  the  Clean  Air  Act  requires, 
that  the  oxygenated  fuels  program 
should  be  implemented  on  a  schedule 
that  represents  reasonable  furthef 
progress  towards  attainment  prior  to  fiill 
attainment  of  the  CO  NAAQS  in  1991.  In 


practical  terms,  the  program  should  start 
on  the  eariiest  date  that  will  not  disrupt 
the  supply  of  gasoline  or  cause 
unreasonable  cost  increases.  The 
Agency's  review  of  the  most  pertinent 
factors  in  making  this  determination 
shows  that  the  effective  date  for  the 
program  is  related  to  the  leadtime 
required  in  three  critical  areas: 
Supplying  the  requisite  gasoline  and 
blending  agents  to  the  Phoenix  terminal 
complex,  terminal  storage  and  handling, 
and  final  distribution  of  the  various 
blended  fuels. 

Turning  first  to  the  Issue  of  final 
distribution,  no  changes  in  tank  trucks 
or  associated  equipment,  which  is  used 
to  deliver  the  foel  from  the  terminal 
complex  to  the  service  stations,  should 
be  required.  Some  modifications  to  the 
service  station  equipment  (e.g.,  storage 
tank  cleaning  and  the  installation  of  foel 
filters)  win  be  generally  required  for 
locations  marketing  alcohol  blends. 
Such  modifications  are  not  regarded  as 
requiring  a  significant  amount  of  lead 
time  to  accomplish. 

As  for  the  supply  of  die  requisite  foel 
products,  this  issue  involves  the 
consideration  of  both  production  and 
transportation.  There  currently  appears 
to  be  enough  MTBE.  a  low-oxygen 
blending  agent,  either  produced  in  the 
United  States  or  available  by 
importation  to  satisfy  the  Hioenix 
maricet  without  sign^cantly  elevating 
its  cost  from  current  levels.  The  same 
appears  to  be  basically  true  for  ethanol, 
a  high-oxygen  blending  agent 
[Reference  4]  With  regard  to 
transportation  or  supply  to  the  Phoenix 
area.  MTBE  is  most  likely  to  be 
transported  via  pipeline  in  final  blended 
form  in  the  gasoline  shipped  from  the 
refineries  in  the  Los  Angeles  area.  The 
Southern  Pacific  Pipe  Line.  Inc.  (SPPL). 
which  owns  and  operates  the  pipeline, 
has  stated  there  are  no  technical 
obstacles  in  handling  MTBE  blends 
within  its  current  capacity,  due  to  the 
compatibility  of  these  blends  with 
normal  gasoline.  [Reference  5]  (It  is 
possible  that  MTBE  blending  may  take 
place  in  Phoenix,  although  the  extent  of 
this  event  is  currently  uncertain.) 

Ethanol-based  gasoline,  on  the  other 
hand,  will  be  blended  in  the  Phoenix 
area.  The  pure  ethanol  apparently  will 
be  shipped  by  railcar  fitjm  production 
faciUties  outside  the  State.  This  rail 
capacity  appears  to  already  exist 
[Reference  4]  The  oxygen-  free  gasoline 
required  for  blending  can  also  be 
supplied  by  pipeline  deliveries  from 
CaHfornia,  even  if  the  pipeline  is  also 
handling  MTBE  blends.  As  noted  earlier, 
ethanol  blends  for  the  Hioenix  market 
should  be  able  to  be  made  bom  present 
oxygen-fi^e  gasoline  supplies  &t>m  the 


Los  Angeles  area  pool  This  is  true  now 
even  with  Arizona's  RVP  limits  on 
ethanol  blends,  because  the  gasoline 
now  being  delivered  to  Phoenix  appears 
to  average  about  1  psi  below  the 
Arizona  limits.  It  will  certainly  be  true  if 
Arizona  relaxes  its  RVP  limit  during  the 
CO  season.  This  is  important  due  to  die 
added  cost  and  complexity  othenwise 
associated  with  using  a  special,  low 
RVP  oxygen-bee  gasoline.  (The  possible 
effect  of  using  sudi  a  foel  is  described 
below.)  Therefore,  delivering  the 
necessary  foels  and  blending  stock  to 
the  Phoenix  terminal  complex  does  not 
appear  to  be  a  critical  issue. 

The  last  element  of  potential  concern 
is  storage  and  handling  of  the  foels  and 
blending  agents  writhin  the  Phoenix 
terminal  itself.  Here  again,  the 
compatibiUty  of  MTBE  blends  and 
existing  gasoUne  means  that  this  type  of 
oxygenated  blend  could  basically 
displace  such  gasoline  without  any        . 
significant  changes  to  the  terminal 
facilities. 

Dealing  with  ethanol  blends,  however, 
is  a  more  complicated  issue.  Limited  rail 
service  and  "offloading"  facilities  exist 
which  can  be  used  for  the  pure  ethanol 
but  may  need  expansion  and 
improvement.  A  more  substantial 
obstacle  involves  the  practice  of 
blending  the  gasoline  and  ethanol  as  die 
foel  is  loaded  into  the  tank  truck  or 
actuaUy  in  the  tank  truck.  This  requires 
the  segregated  storage  of  the  alcohol- 
fi*ee  gasoline  and  the  ethanol.  The 
tankage  can  be  made  available  by 
displacing  other  products  within  the 
terminal  facility,  or  by  building  new 
storage  facilities.  The  latter  seems  most 
likely,  especially  for  the  pure  ethanol 
given  the  volume  of  ethanol  blends  that 
may  be  used  to  comply  with  the 
proposed  oxygenated  foels  program.  In 
fact  one  ethanol  company  already 
appears  to  be  following  this  approach  in 
response  to  some  of  the  program  options 
being  considered  by  the  Arizona 
legislature.  [Reference  4]  Also,  the 
actual  blending  of  gasoline  and  ethanol 
may  require  special  equipment. 

Therefore,  the  introduction  of  ethanol 
blends  into  the  Phoenix  area,  at  the 
level  which  appears  necessary,  will  at  a 
minimum  likely  require  new  storage  and 
handling  facilities  in  Phoenix.  Such 
additionid  facilities  have  been  estimated 
by  SI^L  to  take  about  one  year  to 
complete.  [Reference  6]  One  year  should 
also  be  technically  adequate  for  various 
changes  in  equipment  and  operating 
procedures.  Assuming  this  leadtime 
starting  fit>m  publication  of  the  final 
rulemaking  on  August  10, 1988,  as 
required  by  the  Court  Order,  EPA 
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prepeses  that  the  OKyBeaatodfoeb 
proDsn  ftite  «fEBat  October  1.  ina. 

The  pRoeding  diaceeaian&oiiiedan 
techoical  requnannte.  <MMIe  •» 
year's  Inariliiiif  may  ta  liiiiieMf  pennit 
compBanoe.  it  may  limit  n^Eters'  qptions 
for  oeH^diaaoe  aelatiwe  to  a  Isi^er 
period.  It  my  also  requiie  coetly 
changes  in  r^nery  operations  that 
could  also  be  avoided.  For  example, 
with  only  one  year's  leadtime  a  Los 
Angeles  Mfiner  wauM  likely  not  be  able 
to  construct  new  tadcage  to  segregate 
Phoenix-bound  i^TBE  blends  or 
components.  Tliis  may  cequiie 
preemption  oT  tankage  now  used  for 
other  purposes  and  may  mean  that  a 
refiner  cannot  recover  die  octane  value 
associated  with  die  high  MTBE  content. 
Siaiilarly.  a  refiner  mi^  have  to  forego 
recovering  the  octane  vahie  of  its 
planned  ethanol  blending  in  Phoenix. 
Methanol  blends  may  also  be 
precluded,  since  leduced-RVP  base 
stofik  would  certainly  need  to  be 
segregated.  SPPL  may  also  not  lie  able 
to  build  new  breakout  tankage  which 
would  simplify  and  reduce  the  costs  of 
simultaneous^  handling  both  MTBE 
blends  and  oxygen  fine  gasoline 
destined  for  edianol  blending.  To  aDow 
it  to  consider  cost  versus  achedule 
tradeoffis  and  any  unexpected  tedmical 
difficulties  caused  by  an  October  1, 1969 
effective  date,  EPA  requests  comments 
on  die  seed  for  and  cost  impact  of 
providing  greater  flexibflity  in 
estrithsUng  dieeffieotive  date  of  die 
oxygenated  foels  program.  Ifits 
flexjbibty  could  be  provided  by  delaying 
die  actual  efi^sotive  date  or  gradaef&y 
phasing-inihe  eqinvalent  CKygen 
content  ^lecSicafion.  Camments  should 
be  specific  to  a  pefiiief's  own  plans  for 
compliance  and  its  own  'Oi^rent 
infrastructure  for  prodnctien,  storage, 
transport,  cuid  ifoMbiition  of  gasoAiiie. 

e.  Regulated  Parties  and  Activities. 
Rngnktnry  zequinmentB  would  Apply  to 
all  parties  in  the  gasoline  and  OKygenate 
distributioD  istwaria  in  the  Phooux  CO 
nonattainment  area  during  the  control 
seaaen.  Four  types  (rfTegnlataiy 
requirements  are  prapoaed: 

1.  RegistratoM.  AU  persons  in  the 
control  area  gasoline  distributioD 
network  would  be  required  to  submit  a 
registration  form  to  the  Agency  no  later 
than  one  month  before  the  start  of  each 
control  season.  Parties  sukqect  to  the 
regulatory  standard,  as  defined  below, 
would  be  required  to  provide 
information  on  how  they  intend  to 
comply  with  such  ataodard.  Other 
parties  (e.g..  moatietailers)  would  have 
to  subnet  generally  less  specific 
information  on  dieir  planned  role  in 
distributing,  transporting,  selling,  or 
dispensing  oxygenated  fuel  during  the 


coBtrel  seasoB  in  addition,  persons 
selling  or  supplying  axyfenatesiteig.. 
alcohols  end  ethers  in  piae.  "^MH. 
denatiHsd,  or  additiye-  inqinNied  form) 
to  be  uaed  wrtfaia  At  r entiul  area  would 
be  jsquised  to  rngiitBr 

2.  Beguhtaiy  Skmdard.  The  1S7 
peroent  (2.79  peraest  if  no  ti!ip>feductian 
program  is  promulgated)  equivalent 
oxygen  content  :Standacd  would  apply  to 
ail  persons  who  first  introduoe  gasoline 
into  commeioe  within  tha  Phoenix  ilO 
nonattainment  area.  This  aniuld  inchide 
persons  whofu'st  sell  supply,  offer  for 
sale,  or  offer  for  supply  gasoline  within 
such  area  (e.g.,  dis^butors).  The 
standard  would  aiao  ^ply  to  persons 
who  produce  gasoline  (e.g.,  refinecr)  or 
who  alter  its  quali^  and/ar  oxygen 
content  (e.g„  alcohol  blendera).  and 
then;  sell  or  supply  auch  product  within 
the  control  area.  Finally,  the  standard 
would  apply  to  any  person  who 
"imports"  product  into  the  control  area 
for  direct  aale  or  supply  (e.g.,  a  party 

.  who  transports  or  causes  to  be 
transported  gasoline  by  tnick  bom 
outside  the 'Control  area  to  a  aetail 
station  or  wholesale  pun^aser- 
consumer  within  the  areaj. 

3.  Reporting  and Recordkeepiiig.  AH 
persons  subject  to  ihe  equivalent  axygen 
content  standard  would  be  reqiaredlo 
submit  monthly  reports  containing 
information  on  their  compliance  mth 
the  standard.  Persons  transporting 
gasoline  into  the  control  area  [e,g., 
pipelinesj  and  those  selling  or  supplying 
oxygenates  within  the  control  area 
woidd  also  be  required  to  subnift 
monthly  reports  on  such  activities. 
Persons  subject  to  reporfing 
requirviueiits  would  have  to  maintain* 
adequate  records  to  support  die 
information  contained  in  dteir  reports. 
Other  persons  in  the  control  area 
gasoline  distribution  network  would  be 
required  to  maintain  specified  records 
on  their  'activities  during  the  control 
period  and  make  them  available  for  EPA 
review,  but  would  not  be  required  to 
si^miit  monthly  reports. 

4.  Labelling.  Retailers  andwbolesale 
purchaser-consumen  (parties 
purdiasing  gaaoHne  in  buHc  for  their 
own  ultimate  use]  would  be  required  to 
label  pump  stands  from  «^ich  gasoline 
is  dispensed  with  the  type  of  oxygenate 
used  in  die  gasoline  and  its  oxygen 
content,  fovoioeaand  similar  documents 
which  acoompany  the  sihipment  of 
gasoline  in  the  control  area  would  also 
have  to  be  labelled. 

These  regulatoiy  requirements  are 
discussed  in  more  detail  below. 

f.  Registration.  As  noted  above,  all 
pereons  in  the  gasoline  distribution 
network  in  the  oontrol  asea  would  be 
required  to  jegister  with  EPA  at  least 


one  month  prior  to  die  starting  dote  of 
each  celiul season.  Persons  siibject  to 
Mgistrstioa  wouM  include  lefiners, 
pipeline  and  terminal  operators, 
distiftvtorB,  resellers,  carriers,  letaUers 
and  wholesale  purchaser-oensiiaierB.* 
Such  persons  would  have  to  supply 
basic  information  on  dieir  focilities  and 
on  their «ctTVTties  during  the  previous 
one-year  period.  Bersene  subjeot  to 
registration  but  not  sufaiect  to  4ie 
equivalent  eigrgen  oontent  standard 
(e.g.,  most  retailers)  would  be  required 
to  submit  information  on  their  plans 
regarding  oxygenated  foel  during  the 
ooming  oorftrol  season. 

Persons  subject  to  die  equivalent 
oxygen  content  standard  would  be 
required  to  provide  information  on  how 
they  intend  to  comply  with  the  standard 
during  the  coming  control  season.  Sudi 
parties  would  have  two  cempKance 
options.  Under  the  first  option,  each 
batch  of  gasoline  sold,  supplied,  or 
offered  for  sale  or  supply  during  the 
control  season  woiild  have  to  have  a 
minimum  equivalent  oxygen  content  of 
2.57  percent  by  weight.  Under  the 
second  option,  all  gasoline  sold  or 
supplied  during  eadi  mondily 
compliance  period  would  be  required  to 
have  an  average  equivalent  oxygen 
content  of  2.57  percent  Mondily 
compliance  periods  would  be  on  a 
calendar  mondi  basis.  In  meeting  "diis 
monthly  average  standard,  regulated 
parties  would  be  allowed  to  trade 
equivalent  oxygen  credits  during  die 
mondily  compliance  period  (as 
discussed  more  folly  below). 

Parties  who  elect  the  second 
compliance  option  would  be  required  to 
submit  a  statement  indicatiiig  their 
agreement  that  any  violation  df  the 
monthly  average  standard  would  be 
treated  as  violations  committed  on  each 
and  every  day  of  the  averaging  period 
(e.g.  if  the  monthly  averaging  period  is 
December  1  to  December  31,  a  violation 
of  the  standard  for  this  period 
constitutes  31  days  of  violation).  Parties 
selecting  the  second  option  would  also 
have  to  submit  detailed  information  on 
their  planned  product  mix  durii^  die 
control  period  (e.g.,  BO  percent  of 
product  will  contain  11  percent  MTBE 
with  2.0  percent  oxygen  content,  35 
percent  will  contain  10  percent  ethanol 
with  3.7  percent  actual  oxygen  content 


*  Peraons  aHHi.^  oxygenates  to  gaioliae  lot  the 
first  time  (iocludng  persons  who  mix  oxygenated 
and  non-oxygenated  fuels  that  have  already  been 
introduced  into  commerae  a*  gasoline  by  otker 
hands)  ate  also  re<)uii«d  to  register  as  fael 
manufacturers  under  the  regulations  at  40  CFR  Rut 
79.  Persons  entering  the  gasoline  distribution 
network  during  a  control  aeason  would  have  to 
register  at  least  15  days  before  starting  operationa. 
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and  3.29  percent  equivalent  oxygen 
content  5  percent  will  not  contain 
oxygenates)  and  on  how  any  short&ll  in 
meeting  the  average  standard  will  be 
met  through  the  purchase  of  equivalent 
oxygen  credits  or  a  change  in  product 
mix. 

It  is  the  Agency's  intent  that  generally 
only  one  party  in  the  dis^bution 
network  would  be  responsible  for 
compliance  of  any  particular  quantity  of 
gasoline  with  the  equivalent  oxygen 
content  standard.  Ihoblems  may  arise, 
however,  where  a  second  party  alters 
the  equivalent  oxygen  content  of  a 
quantity  of  gasoline  first  introduced  into 
commerce  within  the  control  area  by 
another  party  (e.g.,  a  carrier  adds 
ethanol  to  a  truck  load  of  finished 
gasoline  purchased  from  a  distributor). 
The  Agency  requests  comments  on  the 
best  means  to  prevent  such  "double 
reporting". 

Persons  who  intend  to  sell  or  supply 
oxygenates  that  are  used  within  the 
control  area  during  the  coming  control 
season  would  also  be  required  to 
register  with  the  Agency.  They  would  be 
required  to  submit  detailed  information 
on  their  planned  activities  within  the 
control  area,  including  location  of 
storage  and  dispensing  facilities,  type(s] 
of  oxygenate(s]  to  be  sold  or  supplied, 
and  the  names  and  addresses  of  known 
costoraera  within  the  control  area. 

All  parties  will  be  required  to  revise 
their  registration  forms  within  15  days  of 
a  significant  change  in  operations. 
Significant  changes  requiring  a  revision 
of  registration  would  include  any  change 
in  location  or  ownership  of  a  facility, 
commencing  or  ceasing  use  of  a 
particular  oxygenate,  a  significant 
change  in  plaimed  product  mix  or  in  use 
of  equivalent  oxygen  credits,  and  other 
circumstances  to  be  specified  in  the 
regulations. 

g.  Equivalent  Oxygen  Content 
Determinations.  Sampling  and  Testing. 
Under  both  compliance  options,  it  %vill 
be  necessary  to  determine  the 
equivalent  oxygen  content  of  gasoline 
subject  to  regulatory  requirements.  As 
discussed  above,  the  Agency  will 
specify  the  equivalent  oxygen  content  of 
various  oxygenated  fuels  (including  an 
"RVP  penalty"  for  ethanol].  To  measure 
compliance,  a  representative  sample  of 
gasoline  first  will  be  tested  for  its 
oxygenate  content  (e.g.  percent  ethanoL 
percent  MTBE).  For  parties  choosing  die 
first  compliance  option  (determined  per 
batch  without  averaging  or  trading),  the 
oxygenate  content  will  be  converted  to 
equivalent  oxygen  content  and  then 
compared  to  the  regulatory  standard. 
Compliance  measurement  and 
calculation  procedures  for  the  second 


compliance  option  are  discussed  in  ^ 
next  section  of  this  notice. 

The  sampling  methodologies  would  be 
identical  to  those  proposed  for  the 
Agency's  gasoline  volatility  control 
program.  See  proposed  40  CFR  Part  80 
Appendix  D,  set  forth  at  [52  FR  31318- 
30,  August  19, 1987].  The  methodologies 
are  also  essentiaUy  identical  to  those 
used  by  the  California  Air  Resources 
Board  (CARB)  in  its  gasoline  volatility 
control  program  (Cal.  Admin.  Code  Tit. 
13,  R.  2261).  The  proposed 
methodologies  inidude  the  ASTM 
sampling  methodologies  for  gasoline 
products  and  a  service  station  nozzle 
sampling  procedure  developed  by 
CARB. 

The  ASTM  methodologies  would  be  ' 
used  by  the  Agency  in  sampling  gasoline 
and  oxygenated  fuels  at  facilities  such 
as  refineries,  blending  facilities, 
pipelines,  bulk  terminals,  and  bulk 
plants.  These  sampling  procedures 
include  bottle  sampling,  tap  sampling, 
and  manual  line  sampling.  The  nozzle 
sampling  procedure  would  be  used  at 
service  stations  and  similar  dispensing 
facilities  (e.g.,  fleets). 

The  Agency  is  also  considering 
adoption  of  two  alternative  nozzle 
sampling  techniques:  (1)  Instead  of 
placing  the  sample  container  in  a 
chilling  medium  while  being  filled  and 
stored  (as  in  the  CARB  procedures),  the 
container  would  remain  at  ambient 
temperatures  prior  to  pre-testing  cooling; 
and  (2)  sampling  would  be  done  using 
certain  EPA  developed  equipment  and 
procedures. 

The  August  19, 1987  notice  of 
prqposed  rulemaking  (S2  FR  31274)  for 
the  gasoline  volatility  control  program, 
which  contains  the  specific  proposed 
methodologies  and  a  detailed 
description  of  both  the  proposed  and 
alternative  sampling  methodologies,  has 
been  placed  in  the  rulemaking  docket 
for  this  FIP. 

h.  Alternative  Compliance 
Demonstration:  Averaging  and  Trading. 
As  noted  above,  persons  subject  to  the 
equivalent  oxygen  content  standard 
would  have  the  option  of  meeting  this 
standard  on  a  monthly  average  basis 
provided  certain  registraticm 
requirements  are  met  Under  this  option, 
compliance  would  be  based  on  a 
wei^ted  average  of  the  equivalent 
oxygen  content  of  all  gasoline  sold  or 
supplied  within  the  control  area  during  a 
monthly  period.  The  following 
procedures  are  proposed  for  the 
determination  of  such  a  monthly 
average: 

1.  The  equivalent  oxygen  content  (by 
wei^t)  of  each  discrete  quantity  of 
gasoline  in  the  possession  of  the 


ngukted  patty  (ftg^  each  storage  tank 
at  a  bulk  terminal)  at  the  beginning  of 
each  compliance  period  would  be 
sampled  and  tested  according  to  the 
procedures  described  in  this  notice. 

2.  The  equivalent  oxygen  content  of 
gasoline  would  also  be  tested  each  time 
there  is  a  change  in  its  quantity  and/or 
quality  that  would  tend  to  affect  its 
oxygen  content  This  would  require 
testing  upon  addition  of  any  quantity  of 
gasoline  to  a  storage  tank,  but  not  upon 
removal  of  product  for  sale.  It  would 
also  require  testing  upon  the  addition  of 
any  amount  of  oxygenate(a)  to  the 
gasoline.* 

3.  The  amotmt  of  gasoline  sold  or 
supplied  within  the  control  area 
between  the  dates  and  times  of 
equivalent  oxygen  content  tests  would 
be  recorded.* 

4.  At  the  end  of  the  compliance  period, 
the  quantities  of  gasoline  recorded  per 
(3)  above  would  be  multiplied  by  the, 
relevant  equivalent  oxygen  content  "The 
resulting  "total  equivalent  oxygen" 
amounts  would  then  be  added  together 
and  divided  by  the  total  amount  of 
gasoline  sold  or  supplied  during  the 
compliance  period  to  determine  the 
monthly  average  equivalent  oxygen 
content 

In  the  case  of  in-line  or  in-truck 
blending  of  oxygenates,  the  equivalent 
oxygen  content  of  each  discrete  quantity 
of  final  blended  product  (e.g.,  a  truck 
load)  would  have  to  be  determined  and 
included  in  the  monthly  average 
calculations.  Similarly,  when  gasoline  is 
"imported"  from  outside  the  control  area 
for  direct  sale  or  supply  (e.g.,  a  tank 
truck  load  brought  from  Los  Angeles 
directly  to  a  service  station  in  Phoenix) 
the  equivalent  oxygen  content  of  each 
such  discrete  quantity  of  product  must 
be  determined  and  included  in  monthly 
average  calculations. 

The  following  example  illustrates  how 
this  averaging  mechanism  would  work. 
Assume  that  Distributor  A  receives 
gasoline  via  pipeline  from  outside  the 
Phoenix  control  area,  stores  the  product 
in  storage  tanks  at  its  Phoenix  terminal, 
and  selte  the  product  to  retail  stations 
within  the  control  area. 

On  Day  1  of  the  compliance  period 
Distributor  A  tests  the  equivalent 
oxygen  content  of  product  in  its  storage 
tanks  and  finds  die  following  results: 


*  Thi  Agency  raqoMtt  commmta  on  other 
diange*  to  geeoHne  quantity  or  qnaUty  that  should 
(or  ahouM  not)  trinei  the  taating  nqoiremenL 

*  The  Agency  ia  cooakieriiig  e  requirement  that 
the  oxygen  cootant  of  gaaoiiae  be  known  and 
provided  to  the  pnrehater  (or  paiaoa  aupplied)  prior 
to  lale  or  aupply.  and  raqueata  oommanta  on  aoch  a 
requirement  TUa  would  bdUtaia  oompiianca  with 
kbaUng  and  other  regulatoqr  requirements. 
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Tank  X  (leaded  regular)^2.9  percent 
Tank  Y  (unleaded  regular)— 2.0  percent 
and  Tank  Z  (unleaded  premium) — 2.0 
percent  Distributor  A  receives  other 
shipments  of  product  in  each  grade  from 
the  pipeline  on  Day  16  of  the  compliance 
period  and  tests  each  tank  promptly 
with  the  following  equivalent  oxygen 
content  results:  Tank  X — 3.0  percent 
Tank  Y— 2.2  percent  and  Tank  Z— 0 
percent  No  oUier  shipments  were 
received  during  the  compliance  period. 
Compliance  is  calculated  as  follows, 
using  the  gallonage  of  gasoline  sold 
during  relevant  periods: 

A.  Days  1  to  16  (until  testing): 

[Oxygen  contents  below  are 
expressed  as  decimals.  e.g.  2.9 
percent =0.029] 


Tank 

Equivalent 
oxygen 
oont6fit 

Galkxnge 

Total 

aquivatant 

oxygon 

X r...... 

Y 

0.029 
0.020 
0.020 

X 
X 
X 

25.000 
55.000 
20.000 

= 

725 

1,100 

400 

Z „.. 

Totals 

100.000 

2,225 

B.  Days  16  (after  testing)  to  30: 


Tank 

Equivalent 
cutfvn 
content 

Galkinage 

Total 

equivalent 

oxygen 

X 

X 

Z 

0.030 
0.022 
0.0 

X 

X 
'  X 

30.000 
60.000 
25.000 

as 

900 

1,200 
0 

T« 

jialt 

115,000 

2.100 

C.  Monthly  Average: 


Days 

Total 

equivalent 

oxygen 

- 

Total 
gaHonage 

= 

Average 
equivalent 

wygy 

content 

110  16.. 
1610 

30 

2.225 
2.100 

100,000 
lli.000 

Totals 

4,32S 

215,000 

0.0201 

In  this  simple  example,  Distributor  A's 
monthly  average  equivalent  oxygen 
content  would  be  2.01  percent.  In  order 
to  meet  the  standard  of  2.57  percent  he 
would  have  to  purchase  (or  otherwise 
obtain)  equivalent  oxygen  credits  fiom 
another  regulated  party. 

Under  the  proposal  equivalent 
oxygen  credits  would  be  allowed  to  be 
sold  or  traded  among  regulated  parties. 
Equivalent  oxygen  credits  would  be 


earned  by  parties  to  the  extent  that  the 
average  equivalent  oxygen  content  of 
gasoline  sold  or  supplied  during  a 
monthly  compliance  period  exceeds  2.57 
percent.  Equivalent  oxygen  credits  could 
only  be  traded  and  used  during  the 
compliance  period  in  which  they  are 
earned.  Equivalent  oxygen  credits  are 
calculated  by  first  computing  the  total 
equivalent  oxygen  content  of  the 
regulated  party's  monthly  gallonage.  The 
product  of  the  party's  monthly  gallonage 
and  0.0257  (2.57  percent)  is  then 
subtracted  from  the  party's  monthly 
total  equivalent  oxygen  content  and  the 
difference  is  the  amount  of  equivalent 
oxygen  credits  available  for  sale  or 
trade  (if  the  difference  is  zero  or  a 
negative  number,  the  party  has  no 
equivalent  oxygen  credits  available  for 
sale  or  trade). 

The  trading  mechanism  is  illustrated 
by  the  following  example.  Assume 
Distributor  B  complies  with  all  sampling 
and  testing  requirements,  and 
determines  that  all  gasoline  sold  or 
suppUed  during  a  monthly  compliance 
period  has  a  uniform  equivalent  oxygen 
content  of  3.29  percent 

The  amount  of  product  sold/supplied 
during  the  compliance  period  is  200,000 
gallons.  Distributor  B's  total  equivalent 
oxygen  content  for  this  period  is  6580, 
determined  by  multiplying  its  gallonage 
(200,000)  by  its  average  oxygen  content 
(0.0329).  In  order  to  meet  the  2.57 
percent  regulatory  standard,  its  total 
equivalent  oxygen  content  must  be  5140 
(200,000X0.0257).  Thus,  Distributor  B 
has  1440  oxygen  credits  (6580-5140) 
available  for  sale  or  trade  during  the 
compliance  period.  If  1210  of  these 
equivalent  oxygen  credits  were  traded 
or  sold  by  Distributor  B  to  Distributor  A 
in  the  above  example,  Distributor  A 
could  then  demonstrate  compliance  with 
the  2.57  percent  standard  by  adding 
these  credits  to  the  total  equivalent 
oxygen  content  of  his  product  (4325)  and 
dividing  the  sum  (5535)  by  his  gallonage 
(215,000),  resulting  in  an  average 
monthly  equivalent  oxygen  content 
(with  trading)  of  0.0257  (2.57  percent). 

i.  Labelling.  The  proposed  regulations 
would  require  the  labelling  of  pumps 
from  which  gasoline  is  dispensed  at 
retail  outlets  and  wholesale  purchaser- 
consumer  facilities  during  the  control 
season.  The  pump  label  would  have  to 
include  the  type  of  oxygenate  which  is 
contained  in  the  fuel  being  dispensed 
fiom  that  pump,  as  well  as  its  actual 
oxygen  content  (by  weight  to  the  nearest 
0.1  percent).  Such  labelling^  would  allow 
consumers  to  know  what  type  of 
oxygenate  they  are  purchasing  and 
provide  them  with  flexibility  in  choosing 
a  product  most  compatible  with  the 
operation  of  their  vehicles.  Labelling 


will  also  aid  enforcement  by  allowing 
the  Agency  to  monitor  whether  parties 
are  selling  product  in  accordance  with 
their  registration  statements.  It  could 
also  provide  a  partial  cross-check  on 
compliance  with  the  regulatory 
standard,  if  adequate  numbers  of 
inspections  can  be  carried  out.  The 
proposed  regulations  would  also  require 
that  invoices  and  other  gasoline  delivery 
documents  be  similarly  labelled.  Such 
documents  would  have  to  be  retained  by 
regulated  parties  for  at  least  two  years 
and  be  available  for  inspection  by  EPA 
personnel  or  contractors  during  that 
period. 

j.  Reporting  and  Recordkeeping.  All 
persons  subject  to  tht  oxygen  content 
standard  would  be  required  to  submit 
monthly  reports  containing  compliance 
information.  Reports  would  be  due  no 
later  than  15  days  after  the  close  of  each 
compliance  period.  Parties  who  have 
selected  the  option  of  meeting  the 
standard  on  a  "per  batch"  basis  would 
be  required  to  submit  test  results  and 
other  information  relevant  to 
determining  compliance  (e.g.,  gallonage 
introduced  into  commerce  in  the  control 
area  during  the  month,  and  type  and 
quantity  of  purchased  oxygenates). 

Parties  who  have  selected  the  option 
of  meeting  the  standard  on  a  monthly 
average  basis  (with  or  without  trading) 
would  be  required  to  submit  more 
detailed  information  because  of  the 
greater  complexities  of  determining 
compliance.  Information  to  be  submitted 
would  include  data  on  product  received 
by  the  party  (e.g.,  date,  source,  type, 
gallonage),  test  results,  and  sale/supply 
of  product  by  the  party  (e.g.,  date,  type, 
gaUonage,  person  to  whom  sold/ 
supplied,  and  oxygen  content).  IThe 
party  would  also  be  required  to 
calculate  the  monthly  average 
equivalent  oxygen  content  of  its  product 
based  on  such  information  and 
according  to  the  procedure  outlined 
above. 

Parties  engaged  in  trading  equivalent 
oxygen  credits  during  a  monthly 
compliance  period  would  be  required  to 
supply  additional  information  in  their 
monthly  reports.  Such  information 
would  include  the  name  and  address  of 
the  other  party  in  each  trade  and  the 
quantity  of  equivalent  oxygen  credits 
traded.  The  party  selling  or  otherwise 
transferring  equivalent  oxygen  credits 
would  have  to  demonstrate  how  such 
credits  were  calculated.  The  party 
buying  or  otherwise  receiving  equivalent 
oxygen  credits  would  be  required  to 
calculate  its  compUance  witii  the 
regulatory  standard  through  the  use  of 
these  credits.  Both  parties  to  an 
equivalent  oxygen  credit  trade  would 
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have  to  submit  supporting 
doctonentation  adeiqaate  to  demonstrate 
the  agreement  of  the  other  party  to  the 
trade  and  to  transfer  the  credits  during 
the  compliance  period  for  which  the 
trade  is  reported  (e.g^  a  contract  signed 
by  both  parties  no  later  than  the  last  day 
of  the  conq>liance  period).  EPA  will  not 
recognize  a  purported  trade  as  vaUd 
imless  both  parties  report  and 
adequately  document  it  As  in  the  lead 
phasedown  program,  the  requirement 
that  credits  be  traded  by  the  end  of  the 
compliance  period  is  based  mi  the 
Agency's  view  of  trading  as  a  planning 
tool  rather  than  a  means  to  aire 
vidations.  Ckmunents  on  any  spedal 
hardships  this  would  create  are 
requested.  Only  parties  subject  to  the 
monthly  average  compliance  optioD 
would  be  allowed  to  trade  equivalent 
oxygen  credits. 

Persons  who  toiUxn  supplied 
oxygenates  for  use  within  the  control 
area  during  a  compliance  period  would 
also  be  required  to  submit  monthly 
reports  to  the  Agency.  These  reports 
would  have  to  include  information  on 
the  type  of  oxygenate  sold  (c^ 
ethanol).  date  of  sale,  and  die  party  to 
whom  sold.  Such  reports  would  provide 
a  partial  cross-check  on  reports 
submitted  by  regulated  parties. 

Persons  who  transport  gasoline  into 
the  oontro!  area  bat  who  are  not  subject 
to  the  r^nlatory  standard  (e.g.. 
pipelines)  would  also  be  required  to 
submit  monthly  reports  to  the  Agency. 
These  reports  would  have  to  indode 
information  on  the  type  (e.g.,  unleaded 
regular)  and  gaOonage  of  gascriine 
transported  during  eadi  compliance 
period,  the  party  and  location  (and  the 
specific  tank,  if  known)  to  wbicfa 
transported,  and  die  type  (and 
concentration,  if  known)  of  oxygenate(s) 
contained  in  the  gasoline  transported. 
Such  reports  wodd  provide  a  partial 
crosscheck  on  reports  submitted  by 
persons  subject  to  the  regalatmy 
standard.  I 

AU  parties  subject  to  monthly 
reporting  igquirenients  would  also  be 
required  to  maintain  adequate  records 
(indoifing  oxygen  content  test  results)  to 
support  the  infonnatiaD  contained  in 
their  reports.  Sodi  records  would  have 
to  be  retained  for  at  least  a  two-year 
period. 

For  all  reports.  EPA  would  have  the 
authority  to  determine  whether  any 
report  should  be  recognized  as  meeting 
regulatory  reqoironents. 

Other  persons  who  must  register  (e.g., 
retailers  wdio  do  not  transport  or  cause 
to  be  transported  gayiine  from  outside 
the  control  area)  arcliot  subject  to 
monthly  reporting.  However,  as  noted 
above,  all  parties  in  the  gasoline 


distribution  network  would  be  required 
to  retain  (and  make  available  for  EPA 
inspection)  invoices  and  other  gasoline 
delivery  documents  for  a  two-year 
period.  Comments  are  requested  on  the 
need  for  other  recordkeeping 
requirements  for  such  parties. 

k.  Violations  and  Defeases,  The 
regulations  will  specify  what  constitute 
violations  of  the  regulatory 
requirements.  Sodi  violations  are 
proposed  to  include: 

1.  Failure  to  submit  a  registration 
statement  by  the  date  due; 

2.  Failure  to  submit  a  revised 
registration  statement  (when  required  to 
do  so)  by  the  date  due; 

3.  Submittal  of  an  inconq>lete  or 
incorrect  initial  or  revised  registration 
statement; 

4.  Failure  to  sample  or  test  gastrfine  in 
accordance  with  prescribed  regulatory 
methodologies; 

5.  Failure  to  sanqrie  or  test  gastriine 
when  required  to  do  so; 

6.  Selliiag.  supplying,  offering  for  sale, 
ofiering  for  supply  or  otherwise  first 
introducing  into  commerce  within  the 
control  area  gasoline  wboae  oxygen 
content  exceeds  the  regnlatory  standard 
after  any  allowable  averaging  and 
trading  calculations  (by  a  party  subject 
to  such  standard); 

7.  Failure  to  prcqierly  label  a  retail 
outlet  or  wholesale  pinchaser-consumer 
pump  stand; 

8.  Failure  to  pnqieriy  label  an  invoice 
m  other  gasoline  deUvery  document; 

a  Failure  to  submit  a  required 
mondily  repOTt  by  dw  date  due; 

la  Submitt^  (rf  an  incomplete  or 
incorrect  monthly  report; 

11.  Failure  to  waintain  required 
records  for  the  applicable  time  period; 

12.  Transfer  of  equivalent  oxygen 
credits  which  have  not  been  created  in 
accordance  with  regulatory 
requirements; 

13.  Use  of  improperly  created  or  . 
transferred  equivalent  oxygen  credits  to 
demonstrate  compliance  with  regulatory 
requirements; 

14.  Transfer  of  equivalent  oxygen 
credits  after  the  end  of  the  monthly 
comi^iance  period  in  which  they  are 
created:  and 

15.  Failure  to  comply  with  any  other 
regulatory  requirement 

The  Agency  believes  that  the  large 
majarity  of  violations  listed  above  are 
within  the  powCT  of  regulated  parties  to 
control  and  thus  should  not  be  subject  to 
specific  regulatory  defenses.  The 
regulations  do  not  provide  a  defense  for 
exceedances  of  the  regulatory 
equivalent  oxygen  content  standard, 
since  the  availability  of  monthly 
averaging  and  equivalent  oxygen  credit 
trading  provides  a  great  deal  of 


flexibility  to  regulated  parties  in  meeting 
this  standard.* 

Certain  violations,  however,  may  not 
be  fully  within  the  contrd  of  a  regulated 
party.  This  group  may  include  violations 
of  pump  and  document  labeling 
requirements  where  a  party  has  reason 
to  believe  fuel  provided  to  him  by 
another  party  complies  with  the  label.  It 
may  also  Include  die  use  of  transferred 
equivalent  oxygen  credits  where  the 
using  party  does  not  know  (or  could  not 
reasonably  be  expected  to  know)  that 
the  credits  were  not  lawfully  generated. 
The  Agency  requests  c(Hnments  on  what 
defenses  (if  any)  should  be  provided  for 
these  types  of  violations. 

1.  Federally  Assumed  Enforcement 
Federal  enforcement  of  air  quality 
implementation  plans  generally 
commences  with  issuance  of  a  notice  of 
violation  (NOV)  to  the  violator  and  the 
state  under  section  113(a)(1)  of  the 
Clean  Air  Act.  If  the  violation  extends 
beyond  the  30th  day  after  the  date  of  the 
NOV,  EPA  may  issue  a  compliance 
order  or  bring  a  civil  action  under 
section  113(b)  of  the  Act.  Section  113(b) 
provides  for  temporary  or  permanent 
injunctive  relief,  or  a  civil  penalty  of  up 
to  $25,000  per  day  of  violation,  or  both. 

The  Act  also  provides  for  "federally 
assumed  enforcement"  Section  113(a)(2) 
provides  that  whenever  "the 
Administrator  finds  that  violations  of  an 
applicable  implementation  plan  are  so 
widespread  that  such  violations  appear 
to  result  from  a  failure  of  the  State  in 
which  the  plan  applies  to  enforce  the 
plan  effectivriy,  he  shall  so  notify  the 
State."  If  EPA  finds  diat  such  failure 
extends  beyond  the  30th  day  after 
notification,  the  Agency  is  required  to 
issue  a  public  notice  of  such  finding. 
Beginning  with  the  date  of  such  public 
notice,  EPA  may  issue  compliance 
orders  to,  or  bring  civil  actions  against 
violators  without  prior  issuance  of 
individual  NOVs  under  section 
113(aKl). 

The  Agency  is  concerned  that  the 
requirements  of  section  113(a)(1)  of  the 
Act  in  combination  with  proposed 
program  design  elements,  may  limit 
enforcement  of  the  proposed  federal 
oxygenated  fuels  program.  The 
combination  of  a  seasonal  control 
program,  a  monthly  averaging 
compliance  demonstration  alternative, 
report  submittal  and  processing  times, 
and  the  requirements  that  individual 
NOVs  be  issued  to  violates  and  that 
violations  extend  beyond  the  30th  day 


*  Of  courM,  tbm  pafpotad  vialator  wlU  have  iD  of 
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after  NOV  issuance  before  compliance 
orders  can  be  issued  or  civil  actions 
brought  may  mean  that  only  violations 
which  occur  early  in  the  control  season 
and  extend  beyond  the  30th  day  after 
die  NOV  (and  if  die  30di  day  is  also 
within  the  control  season)  would  be 
subject  to  effective  enforcement  action. 
In  normal  SIP  enforcement  EPA's 
enforcement  authority  under  section 
113(a)(1)  operates  in  conjunction  with  a 
state  enforcement  program  that 
generally  is  not  subject  to  requirements 
concerning  NOVs.  However,  in  this  case 
the  state  appears  to  have  no  authority  to 
enforce  EPA's  oxygenated  fiiels 
program. 

Furthermore,  the  Agency  believes  that 
the  conditions  for  "federally  assumed 
enforcement"  under  section  113(a)(2)  of 
the  Act  will  in  all  likelihood  exist  in  the 
Mtulcopa  area.  EPA  is  not  aware  of  any 
plans  by  the  State  of  Arizona  to  enforce 
any  FIP  regulations  nor  is  it  apparent 
what  legal  authority  the  State  could  use 
even  if  it  wanted  to  do  so.  In  the 
absence  of  State  enforcement  the 
Agency  anticipates  that  widespread 
violations  of  the  FIP  provisions  will 
occur,  particularly  if  federal 
enforcement  is  based  only  on  the 
section  113(a)(1)  individual  NOV 
requirements. 

EPA  therefore  intends  to  carefully 
scrutinize  compliance  reports  during  the 
first  few  months  of  the  oxygenated  fuels 
program.  If  EPA  sees  violations  that  are 
so  widespread  as  to  appear  to  result 
from  the  absence  of  any  state 
enforcement  program,  it  will  promptiy 
notify  the  state  as  required  by  section 
113(a)(2].  If  such  violations  are 
continuing  30  days  later,  EPA  will  give 
public  notice  that  it  is  initiating  a  period 
of  federally  assumed  enforcement.  EPA 
will  then  enforce  the  requirements  of  the 
Qxygenated  fuels  program  directly 
against  violators  without  prior  issuance 
of  NOVs  (and  hence  without  the  30-day 
post-NOV  waiting  period)  as  provided 
by  section  113(a)(2). 
.  This  period  of  federally  assumed 
enforcement  will  continue  until  such 
time  as  the  state  satisfies  EPA  that  it 
will  enforce  the  oxygenated  fuels 
program.  EPA  does  not  anticipate  that 
the  state  will  be  able  to  do  this  since  it 
apparendy  has  no  authority  to  enforce  a 
federal  program  that  is  not  supported  by 
any  state  legislation. 

m.  Minimum  Oxygen  Content  (In 
Addition  to  Averaging/Trading 
Compliance).  The  Agency  is  concerned 
that  it  may  be  difficult  to  effectively 
enforce  the  proposed  oxygenated  fuels 
standard  imder  the  averaging/ trading 
compliance  alternative.  Although  the 
Agency  is  proposing  detailed 
regisvation,  reporting  and 


recordkeeping  requirements,  the 
program  essentially  relies  on  the  honest 
reporting  of  regulated  parties  to  assure 
compliance.  While  this  is  a  concern  in 
any  self-reporting  scheme,  it  is  of 
particular  concern  because  multiple 
sources  of  oxygenates  do  not  provide  an 
effective  cross-check  on  reports 
submitted  by  regulated  parties.  In  some 
cases,  the  sources  of  oxygenates  (e.g., 
refineries  for  MTBE)  may  be  part  of  the 
same  corporate  entity  as  regulated 
parties  subject  to  the  oxygenated  fuels 
standard. 

EPA's  experience  with  the  lead 
phasedown  program  shows  the  types  of 
problems  that  can  occur  in  a  self- 
reporting  enforcement  scheme.  The  lead 
phasedown  standard  is  based  on 
quarterly  averaging  of  lead  use  in 
gasoline  by  refiners  and  importers.  From 
November  1982  through  1985  inter- 
refinery  averaging  of  lead  usfige  (trading 
of  lead  rights)  was  allowed.  From  1985 
through  1987  the  banking  of  lead  rights 
(for  use  in  later  compliance  periods)  was 
allowed.  Although  a  number  of 
violations  were  self-reported  in  the  lead 
phasedown  program,  recent  audits  of 
refiners  and  importers  by  EPA  (and 
others)  have  uncovered  a  significant 
number  of  unreported  violations.  Means 
of  cheating  included  overreporting  of 
gasoline  gallonage,  misclassification  of 
gasoline  and  gasoline  blending  stocks, 
and  underreporting  of  lead  usage.  The 
latter  type  of  abuse  occurred  despite  the 
availability  of  an  effective  crosscheck  in 
the  form  of  quarterly  reports  of  lead 
shipments  to  refiners  by  the  handful  of 
lead  additive  manufacturers  in  the 
country  (who  have  no  apparent 
incentive  to  misreport).  While  such 
unreported  violations  can  be  detected  in 
the  lead  phasedown  program,  it 
generally  requires  review  of  a  very  large 
quantity  of  paperwork  by  a  number  of 
EPA  investigators.  The  trading  and 
(particularly)  banking  components  of  the 
lead  phasedown  program  made  the  job 
of  compliance  monitoring  much  more 
complex  while,  at  the  same  time 
inadvertently  creating  additional 
inducements  to  cheat. 

The  Agency  anticipates  that  some 
amount  of  cheating  may  occur  under  the 
proposed  FIP  regulation,  albeit  in  the 
opposite  direction  from  that  imder  the 
lead  phasedown  program  (i.e.,  under- 
rather  than  overreporting  gallonage, 
overreporting  the  use  of  oxygenates 
rather  than  underreporting  the  use  of 
lead).  Because  of  the  lack  of  an  effective 
cross-check  like  lead  additive 
manufacturer  reports,  the  uncertainty  as 
to  whether  enough  resources  will  be 
available  to  adequately  conduct  audits 
of  regulated  parties'  records,  and  other 
potential  enforcement  problems,  the 


Agency  is  considering  as  an  adjunct  to 
die  averaging/ti>ading  alternative 
promulgation  of  a  mininniin  "per 
sample"  oxygen  content  standard  of  2.0 
percent  that  would  apply  to  all  gasoline 
sold  or  supplied  (or  offered  for  sale  or 
supply)  in  die  Phoenix  CO 
nonattainment  area,  ff  such  a 
requirement  were  adopted,  each  person 
choosing  to  use  the  averaging/trading 
alternative  to  demonstrate  compUance 
widi  die  2.57%  equivalent  oxygen 
content  standard  would  have  to  meet 
that  standard  on  average  as  well  as 
ensure  that  each  batch  of  gasoline  first 
introduced  into  commerce  during  the 
control  period  contains  at  least  2% 
equivalent  oxygen  content.  Such  a 
requirement  could  be  directly  enforced 
by  the  Agency  at  retail  outiets. 
terminals,  and  other  distribution  points 
in  the  area  without  the  need  to  audit 
records  of  regulated  parties.  While  a 
minimum  standard  of  2.0  percent  would 
preclude  the  sale  of  nonoxygenated  fuel, 
it  would  still  allow  regulated  parties  the 
choice  of  5.4  percent  ethanol,  11  percent 
MTBE  or  any  other  allowable  oxygenate 
with  a  2  percent  oxygen  content  as  a     • 
means  to  comply. 

The  Agency  anticipates  that  if  such  a 
minimum  standard  is  promulgated  as 
part  of  the  final  rulemaking,  it  will  also 
promulgate  a  Hability  regulation  very 
similar  to  that  proposed  as  part  of  the 
recent  gasoline  volatility  rulemaking, 
under  which  the  location  of  the  violation 
would  determine  the  presumptively 
Uable  parties  and  which  would  provide 
certain  defenses  for  such  parties.  See 
proposed  40  CFR  80.28  (52  FR  31317-8 
(August  19, 1987)). 

Comments  are  requested  on  such  a 
minimum  standard. 

n.  Oxygenation  Measurements.  Three 
alcohol  content  laboratory  testing 
methods  are  proposed  as  a  new 
Appendix  B  to  40  CFR  Part  52,  Subpart 
D.  Under  Method  1,  gasoline  samples 
are  extracted  with  water  prior  to 
analysis  on  a  gas  chromatograph  (GC). 
The  extraction  eliminates  hydrocarbon 
interference  during  chromatography.  A 
^known  quantity  of  isopropanol  is  added 
to  the  fuel  prior  to  extraction  to  act  as 
an  internal  standard.  Results  are 
calculated  and  reported  by  data 
reduction  software  in  the  GC  using  peak 
area,  retention  times  and  other  data 
obtained  during  the  run.  Method  1  is  not 
valid  for  MTBE  determination,  so  if 
there  is  any  possibility  of  MTBE  in  the 
fuel.  Method  2  or  3  must  be  used.  EPA  is 
not  aware  of  any  interference  caused  by 
MTBE  if  Method  1  is  used,  so  it  proposes 
to  allow  use  of  Method  1  in  any 
situation  in  which  MTBE  content  is  not 
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relevant  to  the  compliance 
detennfaiation  at  issue. 

Method  2  is  a  direct  GC  Injection 
technique  utilizing  a  single  column  (30  to 
60  meter  length)  which  is  capable  of 
resolving  the  individual  alcohols 
without  interference  from  hjrdrocarbon 
fuel  components.  Little  sample  handling 
is  necessary,  resulting  in  i>otentially 
more  accurate  results.  The  GC  run  time 
per  sample  is  approximately  30  minutes, 
but  it  might  be  possible  to  reduce  this 
time  depending  on  running  conditions. 

Method  3  is  a  two-column  backflush 
method  in  which  the  sample  is  injected 
and  loaded  onto  a  primary  column.  This 
column  retains  the  alcohols  but  does  not 
retain  the  lighter  weight  hydrocarbon 
firactioos  of  the  faieL  After  the  lighter 
fractions  are  rinsed  out  of  the  primary 
column,  the  carrier  gas  flow  through  the 
column  is  reversed,  the  alcohols  and 
heavier  hydrocarbon  fractions  are 
loaded  onto  a  secondary  column  and  are 
individually  separated  for  analysis.  This 
method  may  take  approximately  20 
minutes  of  GC  run  time  per  sample,  as 
opposed  to  four  minutes  for  an  indirect 
GC  sample  run  time,  and  also  requires 
careful  carrier  gas  flow  time  switching. 

The  specific  procedures  for  Method  1 
are  set  forth  in  detail  in  Appendix  P  of 
the  proposed  rule  for  volatility  control  of 
gasoline  and  alcohol  blends,  as 
published  in  the  Fadacal  Register  on 
August  la  1987  (52  PR  31340).  Specific 
Method  2  and  3  procedures  have  not 
been  developed  at  this  time  but  the 
Agency  has  placed  in  the  rulemaking 
docket  a  copy  of  proposed  ASTM     P- 
170  ^pauhces  X9  and  Xll:  Troposed 
Test  Method  for  Determination  of 
Oxygenates  in  Spark  Ignition  Engine 
Pud  by  Gas  Chromatography".  It  is 
expected  that  any  final  Agency 
procedures  adopting  direct  injection  test 
methods  will  be  sinwar  to  these 
proposed  ASIM  procedures,  and 
comments  are  requested  on  the  ASTM 
proposals. 

It  should  be  noted  that  none  of  the 
above  three  methods  may  be  valid  for 
alcohols  with  greater  thain  four  carbon 
atoms.  However,  a  fuel  waiver  was 
recently  granted  by  EPA  for  the 
methanol-  cosolvent  blend  Octamix. 
wUch  may  contain  small  amounts  of 
alcohols  above  C«  (i.e..  pentyl-,  hexyl-, 
heptyl-,  and  octyl-alcohois).  Since  such 
a  fiiel  could  be  used  to  comply  with  fuel 
oxygen  content  requiremmts,  comments 
are  requested  regarding  possible 
suitable  techniques  for  measurement  of 
these  U^er  alocrfiols  (or  the  oxygen 
content  diereof).  along  with  the  C1-C4 
alcohols  that  would  be  present  in  such  a 
fuel.  Pnrthermore,  comments  are 
requested  00  the  test-to-test 
repeatability  and  lab-to-lab 


reproducibility  of  any  of  the  above 
methods,  including  any  methods 
suggested  for  measurement  of  the  Ci-C« 
alcohols. 

Once  the  mass  concentration  of  each 
oxygenate  in  the  fuel  has  been 
determined  using  these  methods  or 
others  approved  at  a  later  date,  it  is 
necessary  to  calculate  the  equivalent 
oxygen  content  of  the  fuel  as  a  whole. 
This  requires  multiplying  the  oxygen 
content  of  each  oxygenated  component 
by  the  concentration  of  that  component 
in  the  fuel  and  summing  these  results  for 
all  oxygenates  present  in  the  fuel  to  get 
the  actual  oxygen  content.  If  ethanol 
and  methanol  are  not  present  (above  a 
trace  level  of  about  0.1  percent),  the 
equivalent  oxygen  content  equals  the 
actual  oxygen  content.  If  ethanol  end/or 
methanol  are  present,  the  "ethanol"  (or 
alcohd)  entries  in  Table  4  are  used  to 
find  the  equivalent  oxygen  content  that 
corresponds  to  the  respective  oxygen 
content  Values  between  the  specific 
points  listed  in  the  Table  are  found  by 
linear  interpolation.  (Mathematical 
equations  are  used  to  make  this 
conversion  in  the  regulation 
accompanying  this  notice.) 

TaUe  5  shows  the  oxygen  contents  by 
mass  of  the  most  common  oxygen 
containing  compounds  that  have  either 
been  approved  in  EPA  waivers  or  are 
considered  substantially  similar  to 
gasoline  at  concentrations  less  than  2.0 
percent  oxygen. 

Table  5.— Oxygen  CoNTEffTB  of 
Common  Compounds  IN  Gasoune 


0.4993 

0.3473 
0.2602 
02158 
0.1815 
0.1588 


Peniinofe  Of  MTBE 
HaanolsorTAME' 


>  TAME:  Ttrtvy  Amyt  tttthH  Etwr. 

As  an  example,  suppose  the  GC 
analysis  of  a  leaded  gasoline  sample 
finds  an  ethanol  mass  concentration  of 
9.85  percent  and  an  MTBB  mass 
concentration  of  1.10  petceat  The  fuel 
oxygen  content  would  then  be: 

Fuel  Oxygen 

Content>(aoa8SX0.3473)-»-(0.0110Mai8 

15) 
Puri  Oxygen  Coateiil:>a03e2 
Fuel  Oxygen  Coateiits3.62  mass  percent 

oxygen 

From  Table  4,  the  equivalent  oxygen 
content  is  betvreen  2.90  and  3.29  percent 
Interpolation  yidds  a  final  value  of  3.21 
percent. 


Potential  Effect  of  Sun  Waiver  Request 
for  IS  Percent  MTBE  * 

As  mentioned  elsewhere  in  this 
notice.  Sun  Refining  and  Marketing 
Company  has  requested  a  waiver  under 
section  211(f)  for  a  blend  of  15  percent 
MTBE  with  unleaded  gasoline  (52  PR 
11701,  (April  ft,  1968)).  A  waiver  is  not 
legally  required  for  such  a  blend  with 
leaded  gasoline.  If  the  Agency  does  not 
act  to  approve  or  disapprove  the  waiver 
by  the  end  of  Septembn  12. 1988,  the 
request  will  be  automatically  granted 
under  section  211(f)(4].  A  blend  of  15 
percent  MTBE  by  volume  with  gasoline 
has  an  oxygen  content  of  2.7  percent 
Therefore,  if  the  Agency  does  not  deny 
Sim's  waiver,  blends  of  up  to  15  percent 
MTBE  could  be  used  to  comply  with  the 
proposed  FIFs  requirement  for  2.57 
percent  equivalent  oxygen  content 

The  court-ordered  deadline  for  final 
promulgation  of  the  FTP  is  August  10. 
1988.  If  the  Sun  request  has  not  been 
-granted  (or  deemed  granted)  when  EPA 
promulgates  the  FIP,  the  final  PIP  will 
not  differ  from  the  proposal  in  order  to 
incorporate  elements  of  the  pending  Sun 
request  Subsequent  granting  of  the  Sun 
request  would  provide  regulated  parties 
additional  fiexibility  in  complying  with 
the  FIP,  however. 

If  the  Sun  request  is  granted  (or 
deemed  granted)  prior  to  final 
promulgation  of  the  FIP,  a  new  FIP 
alternative  would  arise,  namely  that  the 
FIP  require  all  fuel  introduced  into 
c<nmierce  to  contain  2.57  percent 
equivalent  oxygen,  without  the 
opportunity  for  demonstrating 
compliance  through  monthly  averaging 
and  trading  of  oxygen  credits  and 
without  the  associated  reporting 
requirements.  It  should  be  noted  that 
EPA's  proposed  enforcement  approach 
under  the  averaging/ trading  system 
would  already  allow  each  party  subject 
to  the  equivalent  oxygen  ccmtent 
requirement  as  proposed,  to  elect  to 
comity  on  a  "per  batch"  basis. 

There  would  be  some  disadvantages 
of  a  uniform  oxygen  requirement 
however,  including  the  lack  of  public 
access  to  gasoline  witti  levels  of  oxygen 
bdow  the  requisite  level.  Also,  ethanol 
blenders  woidd  have  no  maricet  lot  their 
excess  oxygen  credits.  Compliance 
monitoring,  however,  would  be 
signiflcanUy  enhanced,  as  fuel  could  be 
dkectly  sampled  at  service  stations  and 
other  facilities.  EPA  therefore,  is 
considering  the  option  of  a  "per  batch" 
approach  as  an  alternative  to  averaging/ 
trading  if  the  Son  request  is  approvMJ 
before  the  FTP  is  promulgated  (just  as  it 
proposes  elsewhere  in  this  notice  if 
further  SIP  contrds  reduce  the  required 
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oxygen  content  to  2  percent  or  less). 
Similarly,  if  the  PIP  is  promulgated 
before  a  waiver  is  issued  to  Sun,  the 
Agency  would  consider  revising  the  FIP 
to  rescind  the  averaging/ trading 
alternative.  EPA  requests  comments  on 
these  alternatives.  As  with  the  proposed 
2  percent  minimum  oxygen  content 
standard  discussed  above,  if  this 
alternative  is  adopted,  the  Agency 
anticipates  promulgation  of  a  liability 
'  regulation  very  similar  to  that  described 
in  the  recent  fuel  volatility  proposal  (52 
PR  31274). 

Gasoline  Volatility  Control  Not 
'  Proposed 

Arizona  statute  requires  all  gasoline- 
type  motor  vehicle  fuels  to  comply  with 
the  quality  specifications  in  the 
.  American  Society  for  Testing  and 
Materials  (ASTM)  document  titled 
D439-83.  Among  these  specifications  is 
a  schedule  for  Reid  Vapor  Pressiue 
(RVP).  a  measure  of  the  tendency  of 
gasoline  to  evaporate  at  100  degrees 
Fahrenheit  fP).  The  ASTM  RVP 
maximum  for  Arizona  for  the  months  of 
October  through  March  are  10.0, 11.5, 
13.5, 13.5. 13.5.  and  11.5  pounds  per 
square  inch  (psl),  respectively.  I^posals 
have  been  advanced  by  several  parties 
to  require  reductions  in  these  limits  as  a 
means  to  reduce  CO  emissions.  EPA 
does  not  propose  to  include  any  such 
reductions  in  the  PIP  for  Maricopa 
County,  for  reasons  explained 
immediately  below.  As  will  be 
'  mentioned  again  further  below,  EPA 
also  proposes  not  to  grant  any  CO 
emission  reduction  credits  for  any  RVP 
reductions  which  may  be  adopted  by 
Arizona  and  included  in  a  subsequent 
SEP  revision. 

EPA  believes  that  it  has  been  well 
demonstrated  that  gasoline  RVP  does 
affect  vehicle  CO  emissions  for  some 
vriiicles  and  under  some  conditions. 
Specifically,  an  RVP  decrease  fitnn  11.5 
.  psi  to  9J0  psi  has  been  shown  by  tests  on 
over  500  vehicles  to  decrease  the  CO 
emissions  of  1061-42  model  year 
passenger  cars  by  about  16  percent  and 
of  1983  and  newer  cars  by  about  22.0 
percent  when  these  cars  are  tested 
according  to  the  official  Federal  Test 
Procedure  (FTP)  [See  40  CFR  Part  86  for 
a  full  description)  for  measuring  vehicle 
emissions.  A  sample  of  nineteen  pre- 
1961  model  cars  hJss  shown  a  reduction 
of  about  8  percent  under  similar  testing. 
Awareness  of  these  test  results  is  what 
prompted  the  interest  in  RVP  control  in 
Arizona.        

During  the  FTP  testing  programs  that 
'produced  the  results  quoted  above,  the 
vehicles  were  kept  at  room  temperatures 
between  75  *F  and  80  *F,  and  the  fuel  in 
the  vehicles  was  at  about  88  *F  at  the 


time  measurement  of  CO  emissions 
began. 

EPA's  decision  not  to  propose  RVP 
reductions  in  the  FIP  stems  from  the  fact 
that  these  temperature  conditions  are 
not  representative  of  all  the  ambient 
conditions  under  which  serious  CO 
exceedances  occur  in  Maricopa  County. 
There  have  been  far  fewer  vehicles 
tested  for  RVP  efiects  on  CO  at  lower 
ambient  temperatures,  and  the  effects 
have  been  far  less  in  magnitude  than  the 
reductions  observed  at  75-80  °F. 
Specifically,  fifteen  1983  and  newer 
vehicles  tested  at  50  *F  showed  a 
reduction  of  only  about  5  percent  when 
tested  at  9.0  psi  RVP  versus  11.7  psi. 
Twelve  1981  to  1983  vehicles  tested  by 
Chevron  at  43  *F  had  CO  emissions  at 
9.0  psi  RVP  that  were  about  4  percent 
higher  than  at  12.0  psi.  Scientific  theory 
is  consistent  with  these  observations  of 
smaller  CO  reductions  at  these  cooler 
temperatures. 

In  the  October  through  March  period, 
monthly  average  daily  minimum 
temperatures  in  Phoenix  range  between 
37.6  T  and  56.8  T,  well  below  the  75-80 
•p  temperature  of  the  FTP.  In  December, 
January,  and  February,  even  the  average 
daily  maximums  are  below  70  *F.  (66.4 
•F,  64.8  'F,  and  69.3  "F,  respectively). 
Warmer  days  than  these  averages  do 
occur,  and  in  fact  the  MAG  CO  Plan 
uses  a  warm  day  (daily  high  of  78  °F]  as 
its  "design  day."  However.  CO 
exceedances  occur  on  average  days  and 
on  cooler  than  average  days  as  well  as 
on  such  unusually  warm  days,  and  the 
PIP  (or  SIP)  must  provide  for  attaiiunent 
on  all  days.  Furthermore,  while  many  of 
the  CO  exceedances  in  Flioenix  occur  in 
the  evening  and  seem  likely  to  be 
heavily  influenced  by  emissions  from 
vehicles  that  are  at  temperatures  similar 
to  that  day's  high  reading,  exceedances 
also  occur  in  the  morning  when 
temperatures  are  about  20  *F  cooler.  In 
EPA's  opinion,  the  CO  reductions  at  the 
cooler  temperatures  that  are  important 
in  Huienix  are  too  small  and  too 
uncertain  to  cause  EPA  to  rely  on  RVP 
reductions  in  its  proposed  FIP.  or  to 
propose  to  approve  emission  reduction 
credits  for  any  RVP  reductions  in  a  SIP 
revision.  EPA  has  not  investigated  in 
much  depth  the  cost  and  practicability 
of  RVP  reductions  in  Phoenix,  and  takes 
no  position  on  these  aspects  at  this  time. 

While  EPA  is  not  proposing  any  RVP 
reductions  for  the  FIP.  EPA  believes  that 
the  concept  merits  further  investigation 
and  consideration  as  a  later  supplement 
or  substitute  for  other  measures  in  the 
SIP  and  PEP.  The  CO  benefits  may  be 
more  significant  than  they  may  seem  at 
fint  bom  the  above  discussion.  For  one 
thing,  the  exact  distribution  of 


temperature  conditions  under  which  CO 
violations  occur  has  not  been  thoroughly 
documented.  Also,  Arizona's  RVP  limit 
of  13.5  psi  in  December,  January,  and 
February  (and  Phoenix's  survey- 
determined  average  January  RVP  of 
about  12.5  psi)  is  higher  than  the  11.7  psi 
test  fuel  used  in  the  available  50  *F  tests 
and  the  12.0  psi  test  fuel  used  in  the  43 
*F  tests.  At  75-80  'F  and  no  doubt  at 
cooler  temperatures  the  CO  response  to 
RVP  is  non-linear  and  becomes  stronger 
at  higher  RVP  levels.  A  reduction  fit)m  a 
starting  point  typical  of  Phoenix 
gasoline  may  yield  larger  reductions 
than  observed  in  the  testing  done  to 
date.  EPA  intends  to  continue  to 
investigate  the  RVP,  CO.  and 
temperature  relationship.  Comment  and 
additional  test  data  are  invited. 

Finally,  while  EPA  is  not  proposing  to 
promulgate  or  grant  emission  reduction 
credits  for  RVP  reductions  from  current 
levels  because  of  their  uncertain  effects 
at  cooler  temperatures,  EPA  is 
concerned  about  the  negative  effects  of 
RVP  increases.  Some  CO  exceedances — 
the  design  exceedance  in  the  MAG  CO 
Plan  in  particular — occur  during  periods 
when  the  ambient  tempera  tiu-e  is  75  *F 
or  higher,  and  any  RVP  increase  will 
definitely  cause  CO  emission  increases 
during  such  exceedances.  In  fact  the 
RVP  effect  on  CO  theoretically  should 
become  even  more  adverse  at 
temperatures  about  75  *P;  tests  on  four 
vehicles  at  95  *F  confirm  this.  As 
discussed  above,  EPA  therefore 
proposes  to  account  for  and  compensate 
for  the  RVP  increase  which  it  expects 
will  be  a  side  effect  of  the  oxygenated 
fuels  regulation  that  is  included  in  the 
proposed  FIP. 

Implementation  of  the  Proposed  Federal 
Oxygenated  Fuels  Program 

EPA  believes  that  the  proposed 
federal  oxygenated  fuels  program  has 
been  stractured  so  that  it  may  be 
implemented  by  EPA  without  interfering 
with  any  state  or  local  regulatory 
activities.  There  may,  however,  be  some 
duplication  of  activity  and  the 
associated  higher  costs  to  industry  and 
businesses.  EPA  requests  comments  on 
how  federal,  state,  and  local  programs 
can  be  coordinated  most  efficientiy, 
including  whether  and  how 
implementation  of  the  federal 
requirements  might  be  delegated. 

The  federal  oxygenated  fuels 
regulations  will  not  prevent  Arizona 
from  testing  for  and  enforcing 
compliance  with  its  existing  standards 
for  fuel  quality.  In  particular,  Arizona's 
existing  limits  on  the  volatility  of 
gasoline,  including  ethanol  blends,  will 
not  be  overridden  by  the  federal 


17406 


Federal  Regirtar  /  Vol.  53.  No.  94  /  Monday.  May  16.  1968  /  Propoged  Rules 


program.  If  Arizona  adopts  a  State 
oxygenated  fuels  program  which  is  nbt 
effective  enough  to  allow  EPA  to 
approve  it  as  a  complete  replacement 
for  the  federal  program,  Arizona  may 
legally  enforce  it  except  to  the  extent 
that  it  would  physically  preclude 
industry  compliance  with  the  federal 
requirements.  Such  interference  seems 
unlikely,  at  least  for  the  State  proposals 
under  discussion  at  present. 

The  oxygenated  fuels  program  will 
require  regulated  businesses  to  submit 
plans  and  various  reports  to  EPA.  In  the 
final  FIP,  EPA  will  provide  a  name  and 
address  for  the  submissions. 

C.  Demonstration  of  Attainment  of  the 
Combined  State  and  Federal  Plana   | 

EPA's  evaluation  of  the  air  quality 
modeling  analysis  in  the  MAG  1987 
Carbon  Monoxide  Plan  for  the  Maricopa 
County  Area  indicates  that  a  22.0 
percent  reduction  in  the  1991  baseline 
carbon  monoxide  emissions  is  needed  to 
demonstrate  attainment  of  the  8-hour 
CO  standard  by  December  31, 1991.  The 
State  of  Arizona  submitted  the  MAG 
Plan  as  a  revision  to  the  Maricopa 
County  portion  of  the  state 
implementation  plan.  As  discussed 
earUer,  EPA  is  approving  emission 
reduction  credits  for  nine  measures  in 
the  proposed  SIP  revision.  Two  of  these 
measures  will  not  be  in  place  before 
1992.  The  remaining  seven  measures  will 
reduce  the  1991  carbon  monoxide 
baseline  inventory  by  a  total  of  3.9 
percent  by  the  end  of  1991.  The  two 
federal  control  measures  that  EPA  is 
proposing  for  promulgation  in  this  notice 
will  reduce  the  1991  baseline  inventory 
by  1.8  percent  &om  the  Employer 
^temative  Modes  Incentives  Program 
and  by  17.35  percent  from  the 
Oxygenated  Fuel  Program  (without  the 
trip  reduction  program,  all  the  required 
emission  reduction  would  be  achieved 
with  an  oxygenated  fuels  program).  All 
measures  being  proposed  for  either 
approval  or  promulgation  in  today's 
notice  are  listed  in  Table  6. 


Table  6.— Proposed  Control  Meas- 
ures AND  Emission  Reductions  in 
THE  Attainment  Demonstration  for 
Maricopa  County  I 


Cofitrol  mottsurs 


State  Plan: 
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Table  6.— Proposed  Control  Meas- 
ures and  Emission  Reouchons  in 
THE  Attainment  Demonstration  tor 
Maricopa  County— Continued 


Control  measure 


ExiMnded  MAG  Regional  Rktoaharing 


Increase  Btcyde  Usage. 

Pedestrian  Travel 

Conversion   of   Buaaa   to   AMeniattve 

Fuels...- 

Alternative  Work  Hours '. 

Federal  Plan: 
Employer  Alternative  Modes  Irwentlvas 

Program „. 

OxygeiMrtad  Fuel  Program 

Total 


1991 
Emia- 

aion 
raduo- 
tion> 

(P«- 
oent) 


0.3 
0.2 
0.1 

0.1 
1.1 


1.8 
'17.35 


22.0 


0.1 


■  As  a  percent  01  the  1991  BaaeNne. 

*  WrttKxit  the  trip  reduction  program,  the  oxygenat- 
ed fuels  program  iwould  achieve  all  the  required 
reduction  needed  In  addition  to  the  state  measures 
to  attain  in  1991. 

The  proposed  oxygenated  fuels 
program  with  a  scheduled  start  date  of 
October  1989,  will  provide  emission 
reductions  in  the  1989-90  and  1990-91 
winter  CO  seasons.  Likewise,  the  trip 
reduction  program  with  a  start  date  in 
late  1989  will  provide  emissions  during 
those  seasons.  By  the  end  of  1991,  the 
total  control  strategy  including  both  SIP 
and  FIP  measures  provides  a  carbon 
monoxide  reduction  from  the  1991 
baseline  of  22.0  percent.  This  emission 
reduction  is  sufRcient  to  demonstrate 
attainment  of  the  carbon  monoxide 
standard  in  Maricopa  County  by 
December  31, 1991,  and  Reasonable 
Further  Progress  in  each  year  until  the 
end  of  1991. 

EPA's  evaluation  of  die  MAG  Plan 
indicated  that  an  emission  reduction  of  . 
7.8  percent  in  the  1995  baseline 
emissions  will  be  sufficient  to  show 
attainment  of  the  8-hour  CO  standard  in 
1995.  The  control  measures  in  the  MAG 
Plan  being  proposed  for  approval  today 
would  achieve  a  4.3  percent  reduction  in 
1995.  EPA's  proposed  Employer 
Alternative  Modes  Incentives  Program 
will  achieve  at  least  2.1  percent  in  1995 
and  the  proposed  Oxygenated  Fuels 
Program  will  achieve  16.4  percent  in  the 
same  year.  The  combined  emission 
reduction  from  all  of  these  control 
measures  is  estimated  to  be  21.0  percent 
in  1995.  This  emission  reduction  is  more 
than  sufficient  to  show  continued 
attainment  of  the  CO  standard  through 
1995.  If  a  motor  vehicle  oxygenated  ^els 
program  with  a  higher  oxygen 
requirement  (2.79  percent)  is 
promulgated,  the  emission  reduction  will 
be  21.3  percent  in  1995,  more  than 


enough  to  show  continued  attainment  of 
die  CO  standard  through  1995. 

VL  Effect  on  Proposal  of  Any  Future  SDP 
Submitted  by  Aiisona 

A.  Overall  Approach  to  Revising  the  FIP 

It  is  possible  that  Arizona  may  adopt 
and  submit  as  SIP  revisions  additional 
CO  control  measures  prior  to  final 
promulgation  by  EPA  of  the  FTP 
measures  proposed  above.  If  additional 
controls  are  submitted  and  if  EPA 
determines  that  they  are  approvable  for 
CO  emission  reduction  crectit  EPA  will 
modify  the  final  FIP  from  today's 
proposal.  The  purpose  of  the 
modifications  will  be  to  rely  as  much  as 
possible  on  state  controls  rather  than 
federal,  and  to  provide  via  the  FEP  only 
as  much  control  as  needed  to  satisfy  the 
1991  attainment  target. 

If  a  legally  enforceable  trip  reduction 
ordinance  is  adopted  by  the  State, 
County,  or  local  governments  which  is 
substantially  equivalent  to  the  MAG 
model  ordinance  and  the  proposed 
federal  trip  reduction  regulation,  and 
covers  all  or  virtually  all  employers  of 
more  than  100  persons  in  the  CO 
nonattainment  area,  EPA  wrill  not 
finalize  its  o%vn  trip  reduction  regulation. 
Any  minor  difference  in  the  anticipated 
CO  emission  reductions  from  the  FIP 
and  SIP  versions  will  be  accommodated 
by  adjusting  the  required  average 
"equivalent  oxygen"  content  in  the 
oxygenated  fuels  regulation. 

If  creditable  CO  controls  in  addition 
to  a  TRO  are  approved  as  a  SIP  revision, 
but  not  including  a  State  fuels  program, 
EPA  will  lower  the  average  "equivalent 
oxygen"  requirement  from  the  2.57 
percent  level  proposed  today,  so  that 
overall  only  a  22.0  percent  reduction  in 
1991  is  provided  by  the  combination  of 
the  SIP  and  FIP  measures.  For  example, 
if  no  local  TRO  is  submitted  but 
legislation  for  loaded  I/M  testing  is 
passed  and  signed,  and  assuming  EPA 
decides  to  promulgate  the  proposed 
federal  TRO,  EPA  would  eitiier  lower 
the  oxygen  reqiurement  to  2.33  percent 
or  drop  the  TRO  requirement,  based  on 
the  evaluation  of  the  benefits  of  loaded 
I/M  proposed  below  for  public 
comment.  Generally,  each  additional 
percentage  point  of  CO  reduction  from 
other  measures  will  reduce  the  average 
oxygen  requirement  by  0.065  percentage 
points.  If  the  oxygen  requirement  is 
reduced  to  2.0  percent  through  this 
process,  EPA  proposes  to  use  any 
further  new  SIP  control  credit  to  reduce 
the  coverage  or  severity  of  the  federal 
trip  reduction  regidation,  rather  than  to 
set  an  oxygen  content  less  than  2 
percent 
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If  additional  SIP  controls  are  large 
enough  to  allow  the  average  oxygen 
requirements  to  be  reduced  to  2.0 
percent  or  less,  much  of  the  rationale  for 
an  averaging  program — to  achieve  a 
level  above  2.0  percent  without 
prohibiting  all  sales  of  MTBE  blends  of 
11  percent  or  less — ^would  disappear.  A 
simple  requirement  that  all  gasoline 
meet  the  appropriate  percent  oxygen 
level  would  suffice  to  meet  both  air 
quality  and  consumer  choice  goals, 
without  the  administrative  burden  to 
EPA  of  supervising  an  averaging 
program  and  with  more  certainty  of 
-effective  enforcement.  It  would, 
however,  prevent  sales  of  oxygen-free 
gasoline  during  the  mandate  period,  and 
it  would  reduce  the  financial  incentive 
for  ethanol  blending  due  to  the 
elimination  of  salable  oxygen  credits. 
EPA  proposes  this  "per  batch"  approach 
as  an  alternative  to  averaging  and 
trading  in  the  situation  described,  and 
requests  comments  on  which  approach 
it  should  follow. 

A  final  possibility  is  that  Arizona  will 
;adopt  its  own  oxygenated  fuels  program 
and  submit  it  as  a  SIP  revision.  lif  it 
does,  EPA  will  assign  it  credit  in  the  FIP 
final  rule,  or  other  subsequent 
rulemaking,  using  the  methods  and 
assumptions  described  elsewhere  in  this 
notice.  If  the  revised  SIP  achieves  22.0 
percent  or  more,  and  EPA  approves  it, 
EPA  will  not  promulgate  any  FIP.  If  the 
revised  SIP  does  not  provide  enough  CO 
reduction  to  make  a  federal  oxygenated 
fuels  program  unnecessary  but  does 
contain  some  State  oxygenated  fuels 
program,  EPA  will  face  a  potentially 
complex  issue.  EPA  requests  comment 
on  whether  it  legally  can  and  should  set 
aside  the  inadequate  State  fuels 
program  (for  example  by  making  a 
finding  that  it  is  pre-empted  under 
.section  211(c)(4)  and  not  necessary  for 
attainment  given  EPA's  own  program), 
whether  the  two  programs  should 
operate  simultaneously  except  when  the 
State  program  would  prohibit 
compliance  with  the  FIP,  or  whether  and 
how  EPA  could  fashion  its  program 
around  the  State's  so  that  the  required 
CO  reduction  is  met  with  least  conflict 
and  duplication  (for  example,  EPA  might 
require  one  grade  to  have  a  higher  "per 
batch"  oxygen  level  than  in  the  State's 
program). 

B.  Measures  Under  State/Local 
Gonsideration 

The  Arizona  State  Legislature  has 
under  consideration  a  number  of  bills 
which  contain  a  variety  of  carbon 
monoxide  control  measures.  Table  7  is  a 
list  and  a  description  of  bills  currently 
under  consideration. 


Table  7.— Air  Quality  Bills  Currently 
Under  Consideration  in  the  Arizona 
State  Legislature  as  of  Federal 
Register  Publication 


Oxygenated  fuelB 
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Fuel  Tax  Bill 
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noftittainnMnt  afM. 

1.  Inspection  and  Maintenance  Program 
Changes 

Loaded-Mode  Inspection  and 
Maintenance  Testing 

H.B.  2014  has  been  introduced  in  the 
Arizona  House  of  Representatives.  A 
provision  of  this  bill  would  require  that, 
effective  January  1, 1989,  vehicles 
subject  to  the  inspection  and 
maintenance  (I/M)  program  be  tested  in 
the  loaded  condition,  as  well  as  in  the 
idle  mode,  to  determine  pass/fail  status. 
Loaded-mode  testing  is  not  practiced  in 
any  other  I/M  program  in  the  United 
States.  EPA  believes,  however,  that 
sufficient  research  has  been  done  tp 
indicate  that  loaded  mode  testing  will 
be  workable  and  effective  for  1981  and 
newer  model  year  vehicles.  MOBILE  3, 
EPA's  emission  factor  model  has 
standard  emission  credits  for  loaded- 
mode  testing  for  1981  and  newer 
passenger  vehicles  and  1984  and  newer 
light  duty  trucks.  With  respect  to 
loaded-mode  testing  for  older  vehicles, 
uncertainties  remain  as  to  how  many 
more  vehicles  would  fail  the  test,  what 
kinds  of  repairs  they  would  need,  and 
whether  the  current  cost  limits  would 
allow  those  repairs  to  be  performed.  If 
the  Arizona  legislature  adopts  the 
loaded-mode  test  requirement  EPA  may 
go  directly  to  final  ai^roval  at  the 


MOBILE  3  level  of  credit  (i.e.  for  1981 
and  newer  model  year  vehicles).  This 
revision  to  the  Arizona  I/M  program  will 
achieve  a  3.7  percent  CO  emission 
reduction.  EPA  will  likely  repropose 
emission  credits  for  older  vehicles  in  a 
separate  ndemaking  after  the  State 
specifies  certain  parameters  for  the 
older  vehicles  such  as  loaded  cutpoints, 
failure  rate  targets  and  waiver  targets. 

Boundary  Expansion 

Two  bills,  S.B.  1176  and  S.B.  139a 
have  been  introduced  in  the  Arizona 
Senate.  Each  bill  would  expand  the  I/M 
program  coverage  area  trom  the 
nonattainment  portion  of  Maricopra 
County  to  the  entire  County,  making  a 
greater  number  of  vehicles  subject  to  the 
program.  Should  this  revision  be 
adopted  by  the  legislature,  EPA  would 
propose  approval  in  a  separate 
rulemaking  after  evaluating  the  State's 
estimate  of  the  benefit  to  be  obtained 
from  the  expansion. 

Repair  Cost  Limit  Increase 

H3. 2014  and  S.B.  1390  would 
increase  the  repair  cost  limit  to  obtain  a 
waiver  from  $50  to  $100  for  vehicles 
manufactured  in  or  before  the  1974 
model  year.  This  change  would  result  in 
more  vehicles  in  this  age  category  being 
repaired  to  standard.  Since  older 
vehicles  generally  make  a  smaller 
contribution  to  the  total  vehicle  miles 
traveled  (VMT),  however,  the  emission 
benefit  of  this  change  would  be  small. 
EPA  would  propose  approval  in  a 
separate  rulemaking  a^er  evaluating  the 
estimate  the  State  submits  of  the 
emission  benefit  to  be  obtained,  shoidd 
this  revision  to  the  I/M  program  be 
adopted. 

Model  Year  Expansion 

S.B.  1176  woidd  increase  the  number 
of  vehicles  subject  to  the  I/M  program 
by  removing  the  exemption  for  vehicles 
manufactured  in  or  before  the  1966 
model  year.  The  benefit  obtained  from 
adding  these  vehicles  to  the  program  is 
likely  to  be  small  because  vehicles  of 
this  vintage  make  a  small  contribution 
to  the  overall  VMT.  If  adopted.  EPA 
would  propose  approval  in  a  separate 
rulemaking  after  reviewing  the 
evaluation  that  the  State  submits  of  the 
emission  reduction  to  be  achieved  by 
this  revision. 

2.  Alternative  Fuel 

EPA  would  prefer  that  Arizona  adopt 
and  implement  an  oxygenated  fuels 
program  itself,  rather  than  EPA  carry 
this  FIP  proposal  to  completion.  EPA  is 
therefore  pleased  that  the  Arizona 
Legislature  is  actively  considering  new 
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legislation.  In  order  to  lay  the  I 

procedural  foundation  for  EPA  to  take 
action  on  any  new  legislation  with  as 
Uttle  delay  as  possible,  EPA  here 
proposes  the  method  and  assumptions 
that  it  will  use  in  approving  or 
disapproving  new  legislation  and  in 
assigning  CO  emission  reduction  credit 
to  it.  Unless  the  final  legislation  raises 
issues  that  are  not  adequately  noticed 
for  public  comment  in  the  following 
discussion,  EPA  intends  to  take  action 
without  further  proposal  and 
opportimity  for  public  comment.  If  an 
additional  proposal  is  essential,  the 
proposed  HP  may  be  finalized  on 
schedule  rather  than  delayed,  but  EPA 
would  then  continue  the  rulemaking 
process  on  the  SIP  and  if  appropriate 
rescind  the  FIP  if  and  when  it  approves 
the  SIP.  EPA  requests  comment  on  this 
proposed  approach  and  on  all  of  the 
following  methods  and  assumptions: 

a.  The  bills  containing  mandates  for 
oxygenated  fuels  (H.B.  2014  and  S.B. 
1174. 1386, 1388,  and  1348]  are  all  in 
principle  eligible  for  CO  reduction 
credits.  The  bills  which  would  create  tax 
incentives  for  use  of  oxygenated  fuels 
[S3. 1385  and  1453)  are  not  eligible  due 
to  imcertainty  about  how  they  would 
affect  sales  of  each  type  of  oxygenated 
fuel.  I 

b.  The  basis  for  calculation  of  CO 
emission  reductions  will  be  the  EPA 
report  "Guidance  on  Estimating  Motor 
Vehicle  Emission  Reductions  From  the 
Use  of  Alternative  Fuels  and  Fuel 
Blends,"  January  29, 1988,  EPA-AA- 
TSS-PA-87-4.  The  guidance  in  this 
report  must  be  supplemented  with  some 
additional  information  and  assumptions 
to  address  all  of  the  features  of  the 
Arizona  bills.  These  additional  items  are 
listed  below. 

c.  Unleaded  gasoline  sales  in  the 
Maricopa  CO  nonattainment  area  are 
and  will  be  assumed  to  continue  to  be 
split  76  percent  regular  and  24  percent 
premium,  for  attainment  demonstration 
purposes. 

d.  If  the  final  legislation  mandates 
different  oxygen  levels  for  specific 
grades,  EPA  will  calculate  the  overall 
CO  reduction  by  assiuning  that  catalyst 
vehicles  and  other  vehicles  labeled  for 
unleaded  fuel  only  will  use  unleaded 
regular  and  unleaded  premium  at  the  76/ 
24  split  Vehicles  designed  for  leaded 
fuel  will  be  assumed  to  use  mostly 
leaded  fuel,  but  8.4  percent  of  pre-1975 
passenger  cars  and  light-duty  trucks 
under  6,000  pounds  gross  vehicle  weight 
rating  (GVWR),  8.4  percent  of  pre-1979 
light-duty  trucks  over  6,000  pounds 
GVWR.  and  27.6  percent  of  later  model 
leaded  fuel  cars  and  trucks  (of  which 
there  are  few)  will  be  assumed  to 
voluntarily  use  unleaded  fiiel  at  the  79/ 


24  split.  The  8.4  percent  and  27.6  percent 
figures  come  from  an  EPA  Report  "Size 
Specific  Total  Particulate  Emission 
Factors  for  Mobile  Sources."  whidh  will 
also  be  the  source  for  the  production 
share  of  unleaded  and  leaded  fuel 
vehicles  by  model  year.  [Reference  7] 

e.  If  the  final  legislation  mandates  one 
imspecified  grade  of  high  oxygen  fuel 
(e.g.,  3.4-3.7  percent)  and  allows  the 
other  grades  to  have  a  lower  oxygen 
content  (e.g.,  1.9  percent),  EPA  will 
assume  that  the  high  oxygen  grade  is 
unleaded  regular  for  all  fuel  suppliers.  U 
two  unspecified  grades  must  be  high 
oxygen,  EPA  will  assiune  that  these  are 
leaded  and  unleaded  regular. 

f.  EPA  will  assume  no  switching 
between  the  three  grades  of  gasoline 
due  to  changes  in  relative  price  or 
consumer  desire  to  use  or  avoid  one 
type  or  level  of  oxygenate. 

g.  For  any  grade  for  which  the 
minimum  oxygen  content  is  1.9  percent 
EPA  will  assume  that  all  (except  as 
described  immediately  below]  fuel  sold 
of  that  grade  is  on  average  11  percent 
MTBE  (2  percent  oxygen).  For  any  grade 
with  a  minimum  of  1.8  percent  the  fuel 
will  be  assumed  to  be  10.45  percent 
MTBE  (1.9  percent  oxygen).  If  the  Sun 
Refining  and  Marketing  Company's 
request  for  a  waiver  for  15  percent 
MTBE  (53  FR 11701  (April  8. 1988))  is  not 
approved,  any  grade  with  a  minimum 
oxygen  content  above  2.0  percent  will 
be  assumed  to  be  met  by  the 
concentration  of  ethanol  that  provides 
0.1  percent  more  oxygen  than  the 
minimum  specification  not  to  exceed  10 
percent  ethanol  (3.7  percent  oxygen).  If 
the  Sun  request  is  granted,  this 
assumption  will  apply  above  2.7  percent 
but  between  2.0  percent  and  2.7  percent 
EPA  will  assume  that  MTBE  is  used 
with  a  0.1  percent  oxygen  safety  margin. 
These  assumptions  rely  on  the  premise 
that  Arizona  will  not  allow  an 
enforcement  tolerance  for  oxygen 
content,  so  that  refiners  must  blend  to  a 
slightly  higher  oxygen  level  by  their 
measurements  to  ^ow  for  measurement 
variability. 

If  a  SIP  submittal  indicates  an  intent 
to  allow  an  enforcement  tolerance  or  is 
not  specific  on  this  question,  EPA  will 
assume  that  average  actual  oxygen 
content  is  exactly  equal  to  the  minimum 
requirement  Comments  are  requested 
on  both  approaches. 

h.  The  exceptions  to  Assumption  (g) 
immediately  above  concern  possible 
sale  of  10  percent  ethanol  blends  in  a 
grade  for  which  the  oxygen  content 
requirement  is  only  2.0  percent  or  less.  If 
a  major  oil  company,  other  sizable 
gasoline  marketer,  or  other  investor 
indicates  in  comments  that  it  will 
purchase  and  import  via  pipeline  from 


California  oxygen-free  gasoline  of  that 
grade  and  offer  it  for  resale  to 
distributors  for  use  in  ethanol  blending, 
EPA  will  assume  that  5-10  percent  of 
sales  of  that  grade  will  be  gasohol  (10 
percent  ethanol,  3.7  percent  oxysenj. 
The  5-10  percent  range  reflects  Uie 
market  share  gasohol  being  achieved  in 
states  that  do  not  offer  State  tax 
subsidies,  mostly  due  to  the  action  of 
independent  marketers.  EPA  will  select 
a  value  within  this  range  based  on  all 
available  comments  and  information. 
Also,  if  a  major  oil  company  indicates 
that  it  will  itself  sell  an  ethanol  blend  at 
its  branded  stations,  that  information 
will  be  used  to  determine  market  share 
also. 

i.  If  the  final  legislation  creates  a 
system  of  oxygen  credit  averaging  above 
2.0  percent  actual  oxygen,  but  without 
the  adjustment  featiure  for  edianol 
blends  which  appears  in  EPA's  own  FIP 
proposal,  EPA  will  assume  that  the 
gasoline  industry  will  overall  supply  a 
product  slate  that  in  the  aggregate 
requires  the  least  pim:ha8e  of  ethanol 
but  meets  the  average  oxygen 
requirement.  This  implies  that  all 
ethanol  blends  will  have  10  percent 
ethanol  and  that  the  industry  will 
maintain  an  oxygenate  sales  mix  of 
ethanol  blends  and  MTBE  blends  that     . 
just  meets  the  average  oxygen 
requirement.  EPA  requests  comment  on 
whether  any  marketers  would,  on  the 
contrary,  sell  ethanol  blends  below  10 
percent  The  effect  of  any  sales  of 
ethanol  blends  below  10  percent 
concentration,  e.g.,  6.7  percent  ethanol 
blend  to  meet  a  2.5  percent  oxygen 
content  requirement  would  be  to  reduce 
the  overall  CO  reduction  achieved  by  a 
given  actual  oxygen  content 
requirement,  due  to  the  RVPCO  penalty 
being  incurred  for  more  gallons  of  fuel. 

j.  The  bills  now  before  the  Arizona 
legislature  allow  ethanol  blends  to  have 
a  higher  RVP  than  other  gasoline. 
Ethanol  blends  will  be  assumed  to  suffer 
an  average  RVP  increase  of  0.76  psi  and 
the  associated  CO  penalty  described 
above  in  the  FIP  proposal,  even  if  the 
final  legislation  does  not  provide  them 
such  a  margin  on  RVP.  However,  if 
ethanol  blends  are  effectively 
constrained  to  be  no  higher  in  RVP  than 
1  psi  less  than  the  current  ASTM  limits 
for  Arizona  by  month,  no  CO  penalty 
will  be  assumed.  For  example,  the 
current  ASTM  (and  Arizona)  RVP  limit  . 
in  Jcmuary  is  13.5  psi,  but  the  average 
RVP  of  the  fuel  sold  is  about  12.5  psi.  If 
new  legislation  sets  a  limit  of  12.5  psi  or 
less  for  ethanol  blends  for  January  (or  if 
it  exempts  them  from  any  RVP  limit  if 
made  from  gasoline  which  cannot 
exceed  11.5  psi),  no  CO  penalty  wiU  be 
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assumed  for  ethanol  blends  relative  to 
their  oxygen  content 

k.  General  reductions  in  RVP  limits 
will  not  be  given  CO  emission  reduction 
credit  beyond  the  possible  exclusion  of 
the  ethanol  RVP/CO  penalty  that  would 
otherwise  apply  as  just  described. 

1.  Any  averaging  period  of  one  month 
or  less  will  be  assumed  to  yield  equal 
oxygen  levels  and  CO  reductions  on  all 
days.  An  averaging  period  of  three 
months  would  be  acceptable  only  if  the 
oxygen  content  requirement  applies  year 
round.  EPA's  rationale  for  this  proposal 
>8  that  in  a  program  with  a  mandate 
period  of  only  about  six  months  there 
may  be  significant  start-up  transients  in 
fuel  composition  and  monthly  averaging 
is  needed  to  control  these  transients.  In 
an  annual  program  fuel  composition 
should  stabilize  and  quarterly  averaging 
should  be  adequate.  EPA  does  not 
recommend  a  fiiU  year  mandate  for 
oxygenated  fuels. 

m.  The  CO  season  in  which  control  is 
needed  will  be  taken  to  be  October  15 
through  March  31.  Retail  service  station 
storage  tanks  will  be  assumed  to  require 
two  weeks  to  "turn  over."  Thus,  service 
stations'  in-tank  inventories  and  sales 
must  either  be  required  to  comply  with 
the  oxygen  content  program  as  of 
October  15  of  each  year  or  all  new 
deliveries  starting  October  1  must 
comply.  All  program  requirements  must 
apply  through  March  31. 

n.  The  effective  dates  of  the  program 
must  not  allow  tmnecessary  delay  in 
implementation. 

o.  The  SIP  must  contain  a  commitment 
and  resources  for  enforcement 

Table  8  presents  estimates  of  the  CO 
emission  reduction  credits  that  would  be 
granted  to  each  of  the  bills  under  these 
assumptions.  The  range  of  reductions  is 
12.8  percent  to  20.5  percent. 

Table  8.— Proposed  GO  Emission  Re- 
duction Credits  for  1991  Attain- 
ment FOR  Oxygenated  Fuels  Bills 
Now  Under  Consideration  by  the 
Arizona  Legislature 


CO  reduction 

No 

de- 

clared 

plan  to 

With  a  dadared 

m 

facili- 

plan  to 

* 

tale 

facilitate 

ethanol 

ethanol 

blend- 

t>lending> 

ing 

(per- 

cent) 

H.B.  2014  (ortghwO 

12.8 

13.3-13.7  pet 

S.B.  1174(origlnrt) 

13.5 

13.9-14.4  pet 

S.B.  1380  (origin^) J 

20.7 

Not  appiicat>le. 

Table  8.— Proposed  GO  Emission  Re- 
duction GREorrs  for  1991  Attain- 
ment FOR  Oxygenated  Fuels  Bills 
Now  Under  Consideration  by  the 
Arizona  Legislature— Continued 


No 

de- 

dared 

plan  to 

With  a  declared 

m 

(adK- 

plan  to 

lata 

faciHtate 

ethanol 

ethanol 

blend- 

Wending' 

ing 

(pw- 

cenl) 

SB.  1386  (as  amended 

22.3 

Do. 

in  Health  and  Welfwe 

Committee). 

S.B.  1388  (originaO 

1&6 

Do 

S.B.  1348  (original) 

12.8 

13.3-13.7  pet. 

'The  reductions  shown  in  this  column  assume 
that  5-10  percent  of  gasoline  sales  are  10  percent 
ethanol  lilends  despite  the  requirement  t>eing  only 
for  1.8  percent  or  1.9  percent  oxygen.  EPA  would 
accept  reductions  this  large  only  if  some  party  has 
declared  its  intent  to  facilitate  ethanol  blending  by 
selling  Los  Angeles-refined  oxygervfree  gasoline  to 
ethanol  blenders  in  Ptxienix. 


3.  Trip  Reduction  Ordinances 

T^ft^aricopa  Association  of 
Governments  has  developed  a  draft 
model  trip  reduction  ordinance.  If 
adopted  by  the  MAG  jurisdictions,  the 
TRO  would  require  employers  with 
more  than  100  employees  at  a  worksite 
to  reduce  single-occupant  commute  trips 
by  10%  within  two  years.  A  further 
discussion  of  the  model  is  in  the 
Employer  Alternative  Modes  Incentives 
Program  section  (section  V.B.I.)  of  this 
notice.  In  March  of  this  year,  the  MAG 
Regional  Council  tabled  approval  of  the 
model  TRO  until  after  a  transit  funding 
election  tentatively  scheduled  for  the 
spring  of  1989.  The  cities,  towns,  and  the 
Coimty  of  Maricopa  will  not  consider 
individual  adoption  of  the  TRO  until  the 
MAG  Regional  Council  approves  it 

Should  the  Regional  Cotmcil  decide  to 
approve  the  model  TRO  and  the  local 
jurisdictions  adopt  it  prior  to  final 
promulgation  of  the  FIP,  EPA  proposes 
to  grant  a  carbon  monoxide  emission 
reduction  credit  of  1.8%  to  the  measure. 
Further,  because  the  model  TRO  is 
similar  to  and  would  achieve  the  same 
emission  reduction  as  the  trip  reduction 
regulation  being  proposed  by  EPA 
today,  the  Agency  proposes  to  substitute 
the  locally-adopted  TRO  for  the  federal 
trip  reduction  regulation.  If  local 
jurisdictions  adopt  the  model  TRO  after 
final  promulgation,  EPA  would  propose 
to  amend  the  FIP  either  to  eliminate 
unnecessary  federal  measures  or  reduce 
the  severity  of  those  measures. 


4.  Other  Measures 

Winter  Daylight  Savings  Time  and/or 
Alternative  Work  Hours 

During  the  fall  and  winter  months,  the 
Maricopa  region  experiences  evening 
temperature  inversions.  These 
temperature  inversions  reduce  the 
normal  upward  mixing  of  the 
atmosphere  thereby  reducing  the 
dispersion  of  pollutants  and 
exacerbating  CO  ambient 
concentrations.  These  inversions 
generally  begin  to  form  at  sunset  which 
is  also  the  peak  commute  period  during 
the  winter.  Measures  like  winter 
daylight  savings  time  (shifting  the  time 
back  one  hour)  or  alternative  work 
hours  that  move  the  commute  period  to 
a  time  before  the  onset  of  the  inversion 
may  reduce  ambient  carbon  monoxide 
levels. 

In  its  omnibus  1987  air  quaUty 
legislation  (S.B.  1360),  the  Arizona  State 
Legislature  requested  the  Department  of 
Health  Services  (DHS)  to  stiidy  the 
impact  on  air  quality  of  winter  daylight 
savings  time  and  alternative  work  hours. 
The  report  on  this  study,  which  was 
prepared  by  the  Department  of 
Environmental  Quality  for  DHS,  was 
delivered  to  the  Legislature  on  April  1, 
1988.  EPA's  preliminary  review  of  that 
report  shows  that  both  winter  daylight 
savings  time  and  alternative  work  hours 
can  reduce  the  severity  of  evening-time 
CO  violations  and  the  number  of  total 
violations.  The  report  also  indicates  that 
both  programs  can  increase  the  severity 
of  morning-time  violations  and  increase 
carbon  monoxide  emissions.  It  should 
be  noted  that  the  majority  of  violations 
of  the  CO  standard  in  Maricopa  occur 
during  the  evening. 

Because  winter  daylight  savings  does 
not  reduce  CO  emissions,  EPA  is  unsure 
at  this  time  how  such  a  program  would 
be  credited  as  part  of  an  attainment 
demonstration.  EPA  requests  comments 
on  whether  such  a  program  should  be 
credited  and  on  methods  to  credit  it.  As 
discussed  earlier  in  this  notice,  EPA  is 
proposing  to  credit  the  current 
alternative  work  hour  program  in 
Arizona  with  a  1.1%  emission  reduction. 
In  addition  to  shifting  commute  trips  to 
periods  before  the  onset  of  the  evening 
inversion,  alternative  work  hour 
programs  can  reduce  emissions  by 
reducing  traffic  congestion  during  the 
commute  period.  EPA  requests 
comments  on  methods  to  credit 
additional  alternative  work  hour 
programs  in  the  Arizona  SIP. 

Voluntary  No  Drive  Day  Program 

During  the  1987/88  winter  season,  the 
Maricopa  Regional  Transportation 
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Authority  and  the  Phoenix  Chamber  of 
Commerce  jointly  conducted  a  voluntary 
no  drive  day  program.  The  'Don't  Drive 
One  Day  in  Five"  program  requested 
commuters  to  use  altemativea  to  their 
single-occupant  vehicle  one  day  per 
week  in  order  to  improve  air  quality. 
Behavioral  and  VMT  studies  made 
during  the  program  indicated  that  some 
change  in  commute  habits  were         i 
occurring.  I 

In  its  CO  Plan.  MAG  took  substantial 
emission  reduction  credit  for  this 
measure.  In  reviewing  the  program  to 
determine  if  credit  should  be  given,  EPA 
was  concerned  about  the  institutional 
features  and  future  funding  of  the 
program  and  decided  that  it  should  not 
grant  emission  reductions  for  the 
measure  until  the  State  made  changes  to 
the  program.  EPA's  concerns  are 
discussed  in  more  detail  earlier  in  this 
notice. 

Should  the  State  make  Ae  necessary 
changes  to  the  program,  EPA  would 
need  to  evaluate  the  program's 
performance  before  determining  an 
appropriate  redaction  credit.  At  that 
time,  EPA  would  propose  modifications 
to  the  FIP  to  accoont  for  the  new 
reductions  from  die  SIP.  ■ 

Vn.  Pnposfld  Fmdmgs  Undtr  Sectioa 
211(c)(4)(Q 

As  notad  above,  EPA  propoaes  to 
promulgate  an  oxygenated  fuels 
requirement  applicable  to  portions  of 
Mazicopa  County.  EPA  also  proposes  to 
approve  as  part  of  the  Maricopa  CO  SIP 
the  oxygenated  fiiel  provisiona  of  any 
legidattoo  which  substantially 
resembles  HJB.  2014,  SB.  1174.  &B.  1386. 
S.B.  138S.  or  &B.  1348  if  a^ied  by  the 
Governor  and  submitted  as  a  SIP 
revision,  and  to  grant  CO  emission 
reduction  credit  towards  the  attainment 
target  according  to  the  method  and 
assumptions  stated  above.  One  question 
arises  whether  EPA  must  make  the 
finding  described  in  section  211(c)(4)(C) 
of  the  Clean  Air  Act  prior  to 
promulgating  the  proposed  FIP  program 
on  oxygenated  fuels  and/or  prior  to  any 
approval  of  new  legislation  as  part  of 
the  Maricopa  SIP. 

For  the  reasons  discussed  below.  BPA 
believes  that  such  a  finding  is  not 
required  before  EPA  can  promulgate  the 
proposed  FIP  or  approve  a  new  SIP 
revision  with  legislation  on  Reid  Vapor 
Pressure  limits  and/ or  oxygen  content 
Assuming,  however,  that  a  section    i 
211(c)(4)(C)  finding  is  required.  EPA  ' 
proposes  today  to  make  such  findings  as 
to  provisions  concerning  oxygen 
content.  With  respect  to  the  FIP,  the 
proposed  finding  is  simply  that  the 
specific  propos^  oxygenated  fuel 
regulations  are  "necessary"  under  the 


meaning  of  section  211(c)(4)(C).  The 
proposal  with  reelect  to  new  State 
legislation  is  made  with  certain 
limitations,  and  does  not  incl\>di»  aD 
provisions  of  aD  of  the  bills  now  before 
the  Arizona  legislature.  "Hie  proposal 
covers  only  an  oxygenated  fuels 
program,  and  only  within  the  bounds 
described  below.  The  proposed  finding 
does  not  cover  new  State  limits  on  Reid 
Vapor  Pressure. 
Section  211(cH4KA)  states: 

Except  as  otherwiM  provided  in 
subparagraph  (B)  or  (C),  no  State  (or  political 
subdivision  thereof)  nay  prescribe  or  attempt 
to  enforce,  for  the  purposes  of  motor  vehicle 
emission  control,  any  control  or  prohilrition 
respecting  use  of  a  fuel  or  fuel  additive  in  a 
motor  vehicle  or  motor  vehicle  engine — (i)  if 
the  Administrator  has  found  that  no  control 
or  prohibition  andbr  para^'aph  (1)  ia 
necessary  and  has  publiabed  his  finding  in 
the  Federal  Regiatar,  or  (ii)  if  the 
Administrator  has  prescribed  under 
paragraph  (1)  a  control  prohibition  applicable 
to  such  fuel  or  fuel  additive,  unless  (the)  State 
prohibition  or  control  is  identical  to  the 
prohibition  or  control  prescril>ed  by  die 
Administrator. 

Section  211(c)(4)(C)  states: 

A  State  may  prescribe  and  enforce,  for 
purposes  of  motor  vehicle  emission  contr^  a 
control  or  prohibition  reelecting  the  uS^ff  a 
fuel  or  fuel  additive  in  a  motor  veMcfe  or 
motor  vehicle  engine  if  an  applicable 
implementation  plan  for  sndi  State  under  ' 
section  110  so  provides.  The  Admiaistrator 
may  approve  such  provision  in  an 
implementation  plan,  or  promulgate  an 
implementation  plan  containing  such  a 
provision,  only  if  he  finds  that  the  State 
control  or  prohibition  is  necessary  to  achieve 
the  national  primary  or  secondary  eminent 
air  quality  standard  which  the  plan 
implemaats. 

In  the  ANPRM  for  this  FIP  action  (52 
FR  45468,  November  30, 1967)  EPA 
indicated  that  section  211(cK4)  would 
allow  the  Administrator  to  promulgate 
an  implementation  plan  containing  a 
fuel-related  control  only  if  be  makes  this 
finding  of  necessity.  After  farther 
consideration,  EPA  believes  that  this 
finding  is  required  only  when  EPA 
promidgates  a  plan  containing  a  State 
adopted  fuel-rdated  control,  not  when 
EPA  promulgates  a  federal  fiiel-related 
control  This  construction  comes  directly 
from  a  literal  reading  of  the  statutory 
language.  Section  211(c)(4)(C]  states  ffast 
that  a  State  may  ivescribe  a  fuel-related 
control  in  certain  circumstances,  and 
then  provides  that  the  Administrator 
may  promulgate  an  implementation  plan 
containing  "such  a  fnovisioo."  referring 
to  the  State  prescribed  fuel-related 
control  mentioned  above,  only  if  be  first 
finds  that  "the  state  control  or 
prohibition"  is  necessary  to  achieve  the 
NAAQS.  Thus,  by  the  express  terms  of 


the  statute,  this  provision  applies  only  to 
State-adopted  fuel  control  measures  and 
not  to  fuel-related  controb  promulgated 
directly  by  the  Administrator. 

This  construction  of  section 
211(c)(4)(C)  is  also  consistait  with  the 
purposes  of  section  211(c)(4]  as  a  whole. 
In  drafting  the  section  Congress  was 
apparently  concerned  diat  where  EPA 
had  adopted  (or  expressly  decided  not 
to  adopt)  generally  applicable  fuel- 
related  controls,  conflicting  State  fuel 
controls  should  not  be  added  to 
implementation  plans  unless  necessary 
to  achieve  the  NAAQS.  Where  EPA 
promtilgates  a  federal  fuel  control  as 
part  of  an  implementation)>lan, 
however,  this  concern  about  conflicting 
controls  from  various  jurisdictions 
would  not  arise,  even  if  EPA  had 
previously  promulgated  other  types  of 
generally  applicable  foel-related  control. 

Although  EPA  generally  tends  to 
discuss  a  section  110(c)  FIP  in  terms  of 
only  those  gap-filling  provisioiu  EPA 
promulgates  itself,  it  is  apparent  that 
Congress  in  this  case  thoi^t  of  the  FIP 
as  the  full  complement  of  measures 
applicable  to  an  area,  including  any 
State  measures  EPA  approves  for  die 
area.  This  semantic  difference  does  not 
in  any  way  affect  the  legal  oonstniction 
of  this  provision. 

Although  EPA  believes  this 
interpretation  of  section  211(cK4HC)  is 
the  better  reading,  another  reading  of 
the  section  is  possible  that  would 
require  EPA  to  make  a  finding  that  any 
fuel-related  control  even  one 
promulgated  directly  by  the 
Administrator,  was  necessary  to 
achieve  the  NAAQS  if  EPA  had 
previously  pre-empted  the  area  by 
adopting  certain  types  of  generally 
applicaUe  fnel-rriated  controls.  Under 
the  latter  statutory  interpretation  (whidi 
EPA  does  not  believe  is  correct)  and  in 
case  EPA  decides  to  ai^nove  new 
legislation  in  Arizona,  the  threshold 
question  is  whether  BPA  has  pre-empted 
such  a  measure  in  either  of  the  two 
ways  described  in  section  211(c)(4).  The 
Agency  wants  to  stress  that  it  does  not 
believe  that  either  form  of  pre-emption 
has  occurred  in  this  case. 

First.  EPA  has  not  made  the  finding, 
described  in  subparagraph  (i)  of 
paragraph  (A),  that  no  fuel  control  or 
prohibition  under  paragraph  (1)  of 
section  211(c)  is  necessary;  and  clearly 
has  not  published  any  such  findings  in 
die  Federal  Register. 

Second,  EPA  does  not  believe  that  it 
has  prescribed  the  type  of  fuel  control 
contemplated  in  subparagraph  (ii)  of 
paragraph  (A).  EPA  believes 
subparagraph  (ii)'s  reference  to  "a 
control  or  prohibition  applicable  to  such 
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fuel  or  fuel  additive"  was  intended  to 
include  only  the  same  type  of  fu^l 
control  that  the  regulation  in  question  is 
attempting  to  prescribe.  Under  this 
approach,  section  211(c)(4](A)'s 
prohibition  of  the  adoption  of  a 

:  particular  type  of  fuel  control  would  be 
triggered  only  if  EPA  had  already 
prescribed,  by  regulation  under  section 
211(c)(1),  the  same  type  of  fuel  control 
as  at  issue  in  the  case  at  hand — in  this 
case,  controls  on  Reid  Vapor  Pressure 
(RVP)  and/or  the  oxygen  content  of 
fuels.  Since  EPA  has  not  prescribed  any 
control  on  the  RVP  or  oxygen  content  of 

.  any  fuel  by  section  211(c)  rulemaking,' 
the  Agency  believes  that  the  pre- 
emption described  in  subparagraph  (ii) 
has  not  yet  occurred  and  that  Arizona  is 

.  bee  to  adopt  its  own  RVP  and/or 
oxygen  content  control,  and  EPA  is  free 
to  approve  a  SIP  which  includes  them 
without  making  the  special  finding 
described  in  section  211(c)(4)(C).  For  the 
same  reasons,  EPA  also  believes  it  may 
promulgate  oxygen  content  controls  of 
its  own  without  this  finding  even  if 
section  211(c)(4)(C)  applies  to  Federally 
promulgated  fiiel-related  controls. 

Even  if  preemption  has  occurred,' 
however,  EPA  believes  that  it  may  still 
promulgate  the  proposed  FIP  controls 
and  approve  certain  types  of  State 
provisions  for  limits  on  oxygen  content 
because  the  Agency  can  make  the 
finding  under  section  211(c)(4)(C),  which 
would  authorize  promulgation/approval 
and,  thus,  eliminate  the  preemption 
problem.  As  set  forth  above,  section 

.  211(c)'(4)(C)  audiorizes  EPA  to 
promiiigate/approve  into  the  SIP  a 
State-adopted  fuel  control  measure  that 
has  otherwise  been  pre-empted  by  EPA 
action  if  EPA  finds  that  the  State  control 
"is  necessary  to  achieve  the  standard" 
that  the  SIP  implements.  EPA  interprets 
this  language  to  require  the  Agency  to 
find  that  the  fuel  control  requirement  is 
essential  to  achieve  timely  attainment  of 
the  standard.  EPA  believes  that  a  fuel 
control  measure  may  be  "necessary"  for 
timely  attaiimient  if  no  other  measures 


*  EPA  has  established  limits  on  oxygen  content 
for  certain  new  fuels  that  have  been  granted 
waivers  under  section  211(f)  of  the  Act  for 
introduction  into  commerce,  but  has  taken  no  such 
action  under  section  211(c). 

•  One  court,  in  Exxon  v.  City  of  New  York,  548 
F.2d  1068  (2d  Cir.  1977).  has  suggested  that  EPA'S 
regulation  of  the  lead  content  of  gasoline  amounts 
under  subparagraph  (ii)  to  the  preemption  of  State 
controls  of  any  aspect  of  the  content  of  gasoline 
(unless  identical  to  the  federal  lead  content  control). 
As  described  in  the  text  above,  EPA  does  not  agree 
with  that  holding  and  hence  does  not  believe  that 
the  reasoning  of  the  decision  should  apply  in  other 
case*.  Nevertheless,  the  discussion  in  the  text 
below  addresses  the  hypothetical  case  in  which  a 
court  construing  *ul>paiiigraph  (ii)'s  application  to 
the  Maricopa  SIP/FIP  were  to  agree  with  the  result 
In&xoo. 


that  would  bring  about  timely 
attainment  exist  or  if  such  other 
measures  exist  and  are  technically 
possible  to  implement,  but  are 
imreasonable  or  impracticable. 
Otherwise,  no  fuel  control  would  ever 
be  "necessary",  since  for  any  area  there 
is  at  least  one  measure — namely, 
required  shutdowns  and  prohibitions  on 
driving — that  would  result  in  timely 
attainment  of  die  CO  NAAQS.  It  is 
doubtful  that  Congress  would  have 
intended  to  bar  EPA  from  promulgating/ 
approving  State  fuel  controls  into  a  SIP 
based  on  the  availability  of  such  drastic 
alternatives. 

It  is  clear  that  the  reductions 
achievable  by  an  oxygenated  fuels 
program  are  essential  to  bringing  about 
timely  attainment  of  the  CO  standard  in 
the  Maricopa  CO  nonattainment  area. 
Maricopa  needs  a  reduction  in  CO 
emissions  of  22.0  percent  (relative  to  the 
MAG  plan's  baseline  control  program) 
to  attain  in  1991.  The  other  measures 
that  are  being  proposed  for  approval 
and  emission  reduction  credit  will 
provide  only  a  small  portion  of  those 
reductions.  The  SIP  as  it  stands  now  has 
an  unmet  reduction  need  of  almost  19 
percentage  points  of  this  22.0  percent 
target.  Even  with  a  locally  adopted  or 
federally  implemented  trip  reduction 
program  for  large  employers,  a  further 
reduction  of  about  17  percent  would  be 
needed.  A  portion  of  this  could  be 
obtained  fit>m  the  loaded  I/M  test 
provision  of  H.B.  2014,  leaving  an  tmmet 
reduction  need  of  about  14  percent. 

It  is  apparent  that  the  immet 
reductions  needed  to  kttain  by  1991 
must  be  largely  satisfied  by  a  fuels 
modification  program  of  some  sort.  The 
alternative  CO  control  measures  that 
would  achieve  the  emission  reductions 
necessary  to  bring  about  attainment  in 
that  time  frame  without  a  fuels 
program — e.g.,  gas  rationing,  severe  road 
tolls,  substantial  gas  taxes,  enforced 
curtaibnent  of  driving — would  impose 
unreasonable  costs  and  burdens  on  the 
local  population.  Some  other,  longer- 
term  measures,  such  as  further 
implementation  of  existing  strategies 
(e.g.,  bus  lanes  and  other  mass  transit 
improvements]  and  new  measures  like  a 
light  rail  transit  system,  might  ultimately 
become  available  for  implementation  in 
Maricopa,  but  not  by  1991.  EPA. 
therefore,  believes  it  can  find  that  a 
fuels  program  is  "necessary"  for 
attairunent.  EPA  proposes  to  make  such 
a  finding  for  the  specific  program 
contained  in  the  proposed  Fff.  However, 
attention  must  be  paid  to  the  limits  of 
the  possible  finding  with  respect  to 
specific  requirements  which  might 
appear  in  new  State  legislation. 


First,  because  EPA  (1)  believes  that  a 
properly  crafted  oxygen  content 
requirement  can  provide  for  1991 
attainment  imder  both  warm  and  cool 
ambient  conditions  but  (2)  is  imcertain 
of  the  CO  emission  reduction 
effectiveness  of  RVP  reductions  at 
cooler  temperatures  that  are  important 
in  Phoenix,  EPA  does  not  believe  it  can 
make  the  required  finding  of  necessity 
for  any  CO-related  State  program  of 
more  stringent  RVP  limitations.  EPA 
does  not  have  before  it  for  action  an 
ozone  or  other  SIP  revision  which  might 
support  a  finding  with  respect  to  RVP 
limitations  outside  the  CO  season. 
Therefore,  EPA  does  not  pro{>ose  a 
section  211(c)(4)(C)  finding  with  respect 
to  more  stringent  State  RVP  controls.  If, 
contrary  to  EPA's  belief,  pre-emption 
with  respect  to  RVP  has  occtirred,  EPA's 
future  approval  of  a  CO  SIP  revision 
containing  new  fuels  legislation  will  not 
authorize  Arizona  to  enforce  such  RVP 
controls. 

Again,  the  Agency  wants  to  stress 
that  it  does  not  believe  Federal  pre- 
emption of  a  State  oxygenated  fuels 
and/or  RVP  program  has  occurred. 
Nonetheless,  EPA  believes  it  can  make  a 
section  211(c)(4)(C)  finding  for  State 
controls  on  oxygen  content  and  wishes 
to  do  so  today.  The  Clean  Air  Act, 
however,  may  not  intend  that  EPA 
approve  expansive  State  programs  that 
exceed  the  requirements  for  attairunent 
just  because  some  lesser  program  is 
"necessary."  Some  of  the  bills  now 
before  the  legislature  clearly  do  exceed 
the  requirements  for  attainment  in  that 
they  extend  farther  beyond  the 
boundaries  of  the  Maricopa  CO 
nonattainment  area  than  reasonably 
needed  to  affect  CO  emissions  in  the  CO 
nonatiainment  area,  they  extend  into 
months  of  the  year  in  which  CO 
violations  do  not  occur  (or  in  which  the 
CO  exceedances  are  at  low  enough 
concentrations  that  they  would  be 
eliminated  by  1991  without  oxygenated 
fuels),  or  they  have  the  possible  effect  of 
requiring  a  higher  level  of  oxygenation 
than  required  for  attainment.  The 
Agency  requests  comments  on  these  and 
any  other  potential  State  program 
elements  that  might  exceed  the 
requirements  for  attainment. 

To  address  these  issues  and  to  lay  the 
procedural  foundation  for  final  approval 
of  new  legislation  without  need  for 
another  Federal  Register  notice  and 
period  for  public  comment,  EPA  lists  the 
following  as  conditions  or  restrictions 
on  its  proposed  finding  that  an 
oxygenated  fuels  program  is 
"necessary"  within  the  meaning  of 
paragraph  (C)  of  section  211(c)(4).  These 
would  only  apply  if  pre-emption  exists. 
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EPA  requests  comments  on  the 
appropriateness  of  these  conditions.  To 
the  extent  that  the  provisions  of  new 
legislation  by  Arizona  conform  to  these 
conditions,  a  final  finding  by  EPA  will 
allow  Arizona  to  enforce  those 
provisions.  If  there  is  actual  legislation 
submitted  as  a  SIP  revision  that  poses 
issues  of  approvability  that  are  not 
adequately  addressed  by  these  | 

conditions,  EPA  will  repropose  its 
finding  and  provide  further  opportunity 
for  comment  (The  Agency  may  modify 
some  of  the  specific  details  described 
below  based  on  comments  received  in 
response  to  the  proposed  FIP.] 

1.  The  State  program  may  restrict  only 
fuel  introduced  into  commerce  in  the 
Maricopa  CO  nonattainment  area.  Fuel 
in  other  areas  may  fall  under  restriction 
only  as  reasonably  necessary  to  allow 
for  an  enforceable  program  for  the 
benefit  of  Maricopa  County.  This  mi^t, 
for  example,  require  the  regulation  of  aU 
fuel  passing  through  the  pipeline 
terminal  tank  farm  in  Phoenix,  or  an 
expansion  of  the  program  boundaries  to 
incorporate  all  of  Maricopa  County. 

2.  The  oxygen  content  restriction  may 
apply  to  fuel  first  introduced  into 
commerce  between  October  1  of  one 
calendar  year  and  Mardi  31  of  tfie  next 
calendar  year.  It  may  apply  to  fuel 
actually  (fispensed  from  refueling 
stations  only  between  October  IS  and 
March  31. 

3.  The  level  of  Oie  oxygen  content 
requirement  or  specification(8)  may  only 
be  such  that  in  combination  with  other 
CO  controls  that  have  been  adopted  the 
CO  redaction  achieved  is  no  laiser  tiian 
needed  to  complete  the  22  percent 
reduction  target  for  1991  attainment, 
within  •  reasonable  limit  This 
consideration  allows  Arizona  to  select 
between,  for  example,  a  loaded  I/M  test 
and  a  higher  level  of  stringency  for  the 
oxygen  content  reqtiirement  EPA  will 
exclude  any  Federally  promulgated  trip 
reduction  program  in  judging 
satisfaction  of  this  condition. 

EPA  also  request  comments  on  two 
remaining  issues  in  the  area  of 
preemption.  The  first  is  what  EPA  can 
and  shoold  do  in  a  final  SIP  approval 
action  if  the  actual  fiiels  legislation 
submitted  in  a  SO*  revision  oonfoims  in 
part  to  the  above  three  conditicns  but 
not  entirely.  For  example,  Arizona  might 
adopt  an  oxygen  content  law  diat 
applies  only  in  the  Maricopa  CO 
nonattainment  area,  but  runs  year     | 
round.  EPA  requests  comment  on 
whether  the  provisions  of  new  State 
legislation  can  be  considered  separable 
for  purposes  of  a  section  211(c)(4)(C) 
finding.  This  would  allow  EPA  to  make 
a  findhig  only  with  respect  to  October 
through  March,  for  exunple.  Comment  is 


requested  on  the  separability  issue 
generally  and  on  what  the  State's 
obligation  would  be,  if  any,  to  repeal 
provisions  that  are  not  approved  by 
EPA.  Since  EPA  believes  preemption 
does  not  apply  at  all  in  this  case,  EPA 
believes  that  no  obligation  exists. 

The  second  remaining  issue  concerns 
the  exact  wording  of  the  section 
211(c)(4)(A]  restriction  on  State  action: 
"no  State  *  *  *  may  prescribe  or  attempt 
to  enforce  *  *  *".  EPA  believes  that  this 
does  not  require  Arizona  to  obtain  a 
final  EPA  finding  under  section 
211(c)(4)(C)  before  enactment  of 
legislation,  even  though  the  enactment 
might  be  in  some  sense  a  prescription  in 
itself.  If  legislation  is  enacted  and  a 
finding  is  made  after  enactment  the 
single  issue  of  timing  should  not  in 
EPA's  opinion  be  an  obstacle  to  EPA 
approval  and  should  not  leave -the 
legislation  open  to  challenge  in  court 


Vm.  EooiMMnicImpact 

The  Agency  has  estimated  the  cost  of 
the  proposed  alternative  fuels  program 
based  primarily  on  the  results  of 
existing  economic  analyses  that 
evaluated  snch  a  requirement  as  a  CO 
redaction  strategy.  Most  of  these  studies 
were  done  for  the  Denver  area,  because 
that  region  was  the  first  to  mandate  the 
use  of  oxygenated  fuels  bepnning  with 
the  winter  of  1988.  (Reference  8, 9, 10] 
However,  there  has  also  been  one  stody 
by  Energy  and  Environmental  Analysis, 
Inc.  (EEA)  for  the  Maricopa  Association 
of  Governments  (MAG)  that  focused 
specifically  on  Maricopa  County. 
[Reference  11] 

The  cost  of  die  oxygenated  fuels 
program  for  the  Phoenix  area  is 
comprised  of  many  elements.  Several  of 
the  most  important  are:  (1)  The  cost  of 
the  pure  oxygenate  compound  (e.g., 
MTBE  or  ethanol),  including  delivery 
charges  if  blending  is  perfonned  locally 
ratho'  than  at  the  refinery  or  if  the 
refinery  is  remote  from  the  source  of  the 
oxygenate  compound;  (2)  the  amount  of 
the  oxygenate  used  in  the  blend:  (3) 
whether  a  special  low  volatility  gasoline 
must  be  used  for  blending:  (4)  whether 
cost-saving  refinery  adjustments  can  be 
made  to  reduce  the  octane  of  the 
oxygen-free  base  gasoline:  (5)  the  cost  of 
any  necessary  hxa  distribution 
equipment  changes  and  maintenance, 
including  storage  tank  cleaning  for 
ethaiu)l  blends:  (6)  credits  for  any 
federal  tax  incentives  that  may  apply  to 
ethanol  bloids  (e.g.,  the  six  cent  per 
gallon  federal  excise  tax  exemption);  (7) 
the  possibility  of  a  small  fuel  economy 
penalty  that  may  accompany  the  use  of 
oxygenated  fuels  relative  to  gasoline; 
and  (8)  the  amount  of  fuel  consumed 
during  the  mandated  ooa^>liance  peiod. 


The  overall  cost  of  the  program  can  be 
expressed  as  the  expected  increase  in 
gasoline  prices  during  the  mandatory 
compliance  period,  llese  vahies  are 
readily  available,  or  can  be  corapoted. 
bora  the  above  referenced  studies  for 
Gasohol  (10  percent  ethanol)  and  11 
percent  MTBE.  The  estimated  increase 
for  Gasohol  ranges  bom  0.7  to  7.4  cents 
per  gallon.  For  11  percent  MTBE,  the 
estimated  increase  ranges  from  0^06  to 
3.4  cents  per  gallon.  Using  the  upper  and 
lower  end  of  these  cost  estimates,  the 
total  annual  cost  for  oxygenated  fiiels  in 
the  Phoenix  area  can  be  roo^y 
approximated.  Based  on  a  six  month 
compliance  period,  fuel  consumption  in 
the  Phoenix  area  of  approximately  3 
million  gallons  per  day,  and  a  program 
consisting  of  a  50  percent  market  share 
for  Gasohol  and  11  percent  MTBE, 
respectively,  the  annual  cost  of  the 
program  is  estimated  at  between  $8 
million  and  $31  milUon.  More  complete 
information  on  EPA's  economic  analysis 
is  available  in  the  Technical  Sui^rart 
Document 

EPA  has  estimated  the  cost  to  the 
regulated  community  of  the  proposed 
Employer  Alternative  Modes  Incentives 
Program  [EAMIP]  based  on  the 
information  developed  for  MAG  by  K.T. 
Analytics.  Inc.  "  K.T.  Analytics  looked 
at  the  costs  of  implementing  trip 
reduction  programs  at  several  employers 
in  the  San  Francisco  Bay  Area.  Most  of 
die  employers  surveyed  are  located  in 
the  suburban  sections  of  the  Bay  Area 
and  not  in  San  Francisco  proper;    ' 
therefore,  the  primary  commute  mode  of 
their  employees  is  the  single-occupant 
vehicle,  a  condition  which  is  mirrored  in 
Maricopa  County. 

K.T.  Analytics  found  a  wide  range  in 
the  cost  of  trip  reduction  programs. 
Factors  influencing  the  total  cost 
included  number  of  employees,  location 
of  the  worksite,  full-  or\)art-time 
transportation  coordinator  position,  and 
most  importantly  the  number  and  type 
of  trip  reduction  incentives  offered.  The 
most  expensive  programs  were  those 
that  had  full-time  transportation 
coordinators  and  offered  shuttle  buses 
bom  or  to  transit  stations  and/or 
subsidized  vanpools. 

Fh)m  its  survey,  K.T.  Analytics 
estimated  the  average  cost  to  employers 
for  trip  reduction  programs.  These  costs 
are  shown  in  Table  9.  Average  costs  are 
broken  down  by  employee  size — "laise" 
employers  (more  than  1.000  employees) 
and  "small"  employers  (less  than  500 


'■  K.T.  AaiJytkt.  Inc.  Ilcviaw  of  TSM 
OrdmaiioM  aiid  PhUos  Xwayiwit  PMgniM  for 
th«  Maricopa  At»oci«rion  of  GwtHuuMiU."  Autuit 
a«,  1987,  pp.  19-2a 
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employees) — and  by  program 
complexity — "moderate"  and 
"extensive."  Moderate  programs 
typically  have  part-time  (i.e.  half-time  or 
less)  transportation  coordinators, 
company  rideshare  matching  programs, 
but  no  carpool  or  vanpool  subsidies. 
Moderate  programs  can  include  bus 
pass  subsidies.  Extensive  programs  have 
full  or  nearly  full-time  coordinators,  car 
or  vanpool  subsidies.^*  and/or  shuttle 
bus  services. 

Table  9.— Annual  Cost  Ranges  for 
Employer  Trip  Reduction  Programs 


Level  of  effort 

Employer  size 

Small 

Large 

ModML 

Extensive 

$10,000- 

$20,000. 
$30,000- 

$60,000. 

$30,000- 
$60,000 

$ioo,ooa- 

$250,000 

■    Before  describing  the  total  cost  to 
employers  in  Maricopa  County  of 
implementing  the  proposed  Employer 
Alternative  Mode  Incentives  Program, 
two  points  should  be  made.  First  the 
costs  described  below  are  to  the 
employer  not  to  the  individual 
commuter.  Second,  it  is  the  employer 
who  selects  the  incentives  that  he  will 
offer  his  employees.  While  the  proposed 
EAMIP  has  some  fixed  costs,  the 
greatest  determining  factor  in  the  cost  of 
the  regulation  to  the  individual  employer 
is  the  package  of  the  incentives  he 
offers.  Because  the  proposed  EAMIP 
does  not  dictate  what  incentives  must 
be  offered,  the  employer  is  free  to 
choose  from  among  the  myriad  of 
incentives  the  ones  that  are  appropriate 
to  his  worksite  and  his  employees. 

Fixed  costs  to  the  employer  under  the 
proposed  EAMIP  are  the  dissemination 
of  alternative  mode  information,'* 
conducting  and  analyzing  an  employee 
siuvey.  preparing  a  trip  reduction  plan 
and  annual  report  and  appointing  a 
transportation  coordinator.  EPA 
believes  that  the  greatest  fixed  cost  to 
most  employers  will  be  appointing  a 
transportation  coordinator.  EPA 
estimates  that  an  employer  with  up  to 
500  employees  will  need  to  staff  the 


"  A  car  or  vanpool  subsidy  can  range  from  free 
or  subaidised  parking  to  employers  covering  the 
entire  cost  of  operating  the  car  or  vanpool  (purchase 
of  the  vehicle,  maintanance,  gasoline,  and 
Insurance).  A  typical  "subsidy"  is  the  employer 
leasing  or  purchasing  the  vehicle,  providing 
maintenance  and  insurance,  but  recovering  all  or 
part  of  the  coet  k>y  charging  the  car-  or  vanpool 
members  a  monthly  fee. 

■  *  Under  the  propoeed  method  of  impleroentiag 
.  the  EAMIP,  much  of  this  information  would  be 
prepared  by  EPA  or  its  contractor  and  provided  to 
the  employer.  The  employer  would  then  need  to 
copy  it  fior  dissemination  to  his  employees. 


transportation  coortlinator  position  for  a 
maximum  of  one  day  per  week  and  in 
most  cases  less,  especially  after  the 
program  is  up  and  nmning,  and  if  a 
coordinator  is  shared  by  a  group  of 
employers.  The  staffing  required  at 
larger  employers  will  depend  on  the 
complexity  of  the  trip  reduction 
program. 

While  EPA  has  estimates  of  the  cost 
of  trip  reduction  programs  for  individual 
employers,  it  is  difficult  to  calculate  the 
cumulative  employer  costs  because  little 
data  is  available  on  the  nimiber  of 
employers  with  more  than  100 
employees  at  a  worksite.  Tliis 
information  is  not  routinely  collected, 
and  when  it  is,  it  is  generally  considered 
confidential.  Regional  profiles  of 
employer  sizes,  which  are  readily 
available,  are  misleading  because  many 
employers  (e.g,  supermarket  chains, 
school  districts,  banks]  have  dispersed 
workforces.  While  K.T.  Analytics 
estimates  that  there  are  over  1100 
employers  of  more  than  100  employees 
in  the  MAG  region,'*  the  MAG 
Transportation  Planning  Office 
(MAGTPO)  estimated  when  modeling 
the  impact  of  the  model  MAG  trip 
reduction  ordinance  that  there  are 
approximately  700  worksites  with  more 
than  100  employees,  125  of  which  have 
more  than  350  employees.'*  EPA  used 
MAGTPO's  figures  on  the  nmnbers  of 
worksites  to  determine  the  regional 
costs  of  the  EAMIP. 

Because  the  MAGTPO  numbers  are 
not  broken  down  any  further  than 
between  350  or  more  and  100  or  more 
employees  at  a  worksite,  EPA  assumed 
that  costs  for  a  "large"  employer  in 
Table  6  are  applicable  to  all  employers 
with  350  or  more  employees  at  a 
worksite  and  that  the  cost  for  a  "small" 
employer  are  applicable  for  employers 
widi  100  to  349  employees  at  a  worksite. 
Based  on  this  assumption  and  the  upper 
and  lower  ends  of  K.T.  Analytics' 
figures,  the  range  of  the  total  cost  of 
complying  with  the  proposed  EAMIP 
can  be  approximated  as  between  $9.5 
and  $65.8  million.  Given  the  relatively 
low  trip  reduction  goals  in  the  proposed 
EAMIP,  EPA  believes  most  employers 
will  need  only  modest  programs  to 
comply  with  the  regulation.  Under  this 
assimiption,  total  regional  costs  for 
employers  for  the  proposed  EAMIP 
range  from  $9.5  to  $19.0  million.  Finally, 


'*  Memorandum  Kiran  Bhatt  (K.T.  Analytics.  Inc) 
to  Lindy  Bauer  (MAG),  on  "summary  of  Regional 
and  Local  Data,"  November  16, 1987,  p.5. 

'*  Maricopa  Association  of  Govenunent 
Transportation  Planning  Office.  Documentation  of 
Traffic  Modeling  and  Tranaportation  Control 
Measure  Analysis  for  Use  in  the  Air  Quality 
Modeling  for  the  Maricopa  County  Nonattainment 
Area  (April,  1987).  pp.  5-8. 


these  costs  should  not  be  evaluated  in 
isolation,  but  should  be  weighed  against 
the  broader  benefits  that  TROs  provide 
to  all  commuters,  employers,  transit/ 
rideshare  programs,  local  governments, 
and  taxpayers.  These  benefits  include 
decreased  congestion,  decreased  trip 
times  for  non-affected  commuters, 
delayed  infrastructure  investment 
reduced  employer  parking  requirements, 
and  increased  transit/rideshare  usage. 

In  assessing  whether  to  implement  (1) 
a  trip  reduction  program  in  combination 
with  an  oxygenated  fuels  program  or  (2) 
an  oxygenated  fuels  program  with  a 
higher  oxygen  requirement  EPA  intends 
to  examine  the  relative  costs  of  each 
program.  More  specifically,  the  costs  of 
raising  the  oxygen  requirement  from  2.57 
percent  to  2,79  percent  will  be  compared 
to  the  costs  of  implementing  the  trip 
reduction  ordinance.  Should  evidence 
become  available  that  raising  the 
oxygen  requirement  can  be  implemented 
effectively  with  lower  costs,  EPA  would 
consider  this  result  along  with  other 
advantages  and  disadvantages  of  the 
measures  in  its  decision  on  the  nature  of 
the  final  promulgated  rule.  The  Agency 
is  seeking  information  and  comments  on 
the  costs  of  these  approaches  for 
attaining  the  necessary  CO  reduction  in 
Maricopa  County. 

The  two  alternative  control  strategies 
considered  in  this  package  have 
differing  cost  effectiveness.  The 
alternative  fuels  program  is  likely  to 
have  cost  effectiveness  values  from  $100 
to  $700  per  ton  of  CO  reduced.  For  the 
TRO,  the  cost  effectiveness  is  likely  to 
range  roughly  from  $1000  to  $5000  per 
ton  of  CO  reduced.  These  values  are 
based  on  very  preliminary  information. 
EPA  will  be  undertaking  a  more  detailed 
analysis  of  the  costs  and  cost 
effectiveness  of  this  program  between 
the  proposal  and  final  promulgation. 
EPA  requests  comments  on  the  costs 
and  cost  effectiveness  of  the  alternative 
control  strategies  proposed  today,  and 
on  the  utility  of  considering  costs  and 
cost  effectiveness  in  making  the  final 
decision. 

IX.  Secondary  Environmental  Effects 

An  increase  in  emissions  of  volatile 
organic  compoimds,  a  precursor  to 
ozone,  may  be  associated  with  the  use 
of  oxygenated  fuels  in  the  fall  and 
winter  months.  This  would  result  if  the 
oxygenated  fuels  have  a  higher  volatility 
than  existing  gasoline  fuels.  Arizona 
regulated  gasoline  volatility  diuing  the 
spring  and  summer  months,  EPA's 
proposed  oxygenated  fuels  program  will 
not  affect  these  limits  on  gasoline 
volatiUty. 
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In  order  to  determine  whether  a 
potential  increase  in  volatile  organic 
compounds  emissions  could  cause 
violations  of  the  ozone  NAAQS,  EPA 
reviewed  the  historic  ozone  data  for 
Maricopa  County.  During  the  fourth 
quarter  of  1981,  one  exceedance,  just 
slightly  above  the  ozone  NAAQS,  was 
recorded  in  the  region.  Since  that  time, 
EPA's  air  quality  data  shows  no  ozone 
exceedances  at  any  monitoring  station 
within  Maricopa  County  between 
October  1  and  March  31.  Indeed,  the 
typical  maximum  observed 
concentration  for  this  six  month  period 
since  1980  is  substantially  below  the 
ozone  NAAQS  of  0.12  ppm. 

Ambient  concentrations  above  the 
standard  typically  occur  between  June 
and  August  with  the  highest  number  and 
levels  of  ozone  exceedances  occurring  in 
August.  Based  on  this  analysis  of 
seasonal  ozone  data,  EPA  does  not 
expect  that  the  oxygenated  fuels 
program  will  cause  or  contribute  to  any 
violations  of  the  ozone  standard  in  the 
Maricopa  area.  [Reference  12] 

The  use  of  oxygenated  fuels  may  also 
affect  the  emissions  of  other  exhaust 
pollutants  such  as  formaldehyde.  This 
pollutant  is  of  concern  because 
laboratory  animal  testing  and  limited 
epidemiological  studies  have  shown  this 
compound  has  the  potential  to  cause 
cancer  in  humans.  An  EPA-sponsored 
study  showed  that  total  aldehydes  can 
increase  20-45  percent  with  the  use  of 
ethanol  blends.  [Reference  12]  The 
increase  with  MTBE  blends  was  similar. 
However,  very  little  of  this  increase  for 
the  ethanol  blends  studied  was  caused 
by  changes  in  formaldehyde  emissions. 
Instead,  most  of  the  increase  in  total 
aldehydes  is  believed  to  be  associated 
with  a  greater  production  of 
acetaldehyde.  This  compound  has  been 
found  to  be  carcinogenic  in  some  animal 
studies,  but  there  is  inadequate  evidence 
of  its  carcinogenicity  in  himians.  The 
animal  data  that  is  available  indicated 
acetaldehyde  would  have  a  carcinogenic 
potency  of  at  most  four  percent  that  of 
formaldehyde.  It  is  also  important  to 
note  that  mobile  source  emissions  of 
formaldehyde  and  total  aldehydes  in 
general  will  continue  to  decrease  as 
exhaust  hydrocarbons  continue  to 
decrease  with  more  newer  model  year 
vehicles  in  the  fleet.  Therefore,  the  use 
of  gasoline  oxygenate  blends  will  not 
reverse  the  trend  towards  lower 
formaldehyde  and  total  aldehyde 
emissions  as  older  vehicles  are  replaced 
with  newer  ones. 

X.  Administrative  Designation  and  | 
Regulatory  Analysis 

The  Administrator  has  determined 
that  this  proposal  does  not  constitute  a 


major  proposed  regulation,  as  defined  in 
section  1(b)  of  Executive  Order  12291. 
SpeciHcally,  the  proposed  rule  will  cost 
less  than  $100  million  annually,  will 
cause  no  major  price  increases,  and 
should  not  have  a  significant  adverse 
effect  on  competition,  productivity,  or 
investment.  Accordingly,  no  Regulatory 
Impact  Analysis  is  necessary.  However, 
the  Agency  has  prepared  a  Technical 
Support  Document  that  contains  a 
detailed  assessment  of  the  Arizona  SIP 
revisions  for  Maricopa  County,  as  well 
as  additional  technical  information 
supporting  the  PIP  proposal  as  described 
in  today's  Federal  Rei^ter.  It  also 
contains  an  analysis  of  the  public 
conmients  received  in  response  to  an 
Advanced  Notice  of  Proposed 
Rulemaking  on  the  Arizona  FIP,  which 
was  published  in  the  Federal  Register  on 
November  30, 1987  (52  FR  45466). 

The  Technical  Support  Document  has 
been  placed  in  the  public  docket  and  is 
available  for  review  in  the  City  of 
Phoenix,  at  the  locations  referenced  in 
the  beginning  of  today's  notice.  In 
addition,  interested  parties  may  obtain 
single  copies  through  a  written  request 
to  the  public  contact  listed  previously. 

This  proposed  regulation  also  was 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  as 
required  by  Executive  Order  12291.  Any 
written  comments  from  OMB  and  EPA 
response  to  those  comments  have  been 
placed  in  the  public  docket  for  this 
rulemaking. 

XI.  Impact  on  SmaU  Entities 

Section  605  of  the  Regulatory 
Flexibility  Act  requires  that  the 
Administrator  certify  regulations  that  do 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  I 
certify  that  this  proposed  regulation  will 
not  have  such  an  effect  for  three  primary 
reasons.  First,  many  of  the  entities 
affected  by  the  proposed  rule  are  not 
"small."  Refiners,  large  distributors, 
service  stations  owned  by  major  oil 
companies  or  large  independent 
companies  (accounting  for  about  25 
percent  of  public  refueling  facilities), 
and  employers  with  100  or  more 
employees  do  not  constitute  small 
entities.  Second,  the  geographic  scope  of 
the  proposed  regulation  as  it  may  affect 
small  entities  is  limited  to  a  portion  of 
Maricopa  County,  Arizona.  "Third, 
compliance  with  the  alternative  fuels 
program  generally  will  not  have  a 
signiHcant  impact  on  a  substantial 
number  of  small  entities  because  of  the 
limited  capital  investment  required. 
Fourth,  and  finally,  there  are  no 
significant  reporting  requirements  for 
service  stations  under  the  averaging 
scheme  of  the  proposed  alternative  fuels 


program.  Nonetheless,  the  Agency 
request  comments  on  the  economic 
effects  of  this  proposed  rulemaking  on 
small  businesses  in  the  Hioenix  area. 

XII.  Reporting  and  Recordkeeping 
Reqidiements 

The  information  collection  provisions 
relatii^  to  the  proposal  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperworic 
Reduction  Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request 
document  has  been  prepared  by  EPA 
and  a  copy  may  be  obtained  from  the 
Information  PoUcy  Branch;  EPA  401  M 
Stieei  SW.,  [PM-223]  Washington.  DC 
20460  or  by  calling  (202)  382-2706. 
Comments  may  be  submitted  to  EPA  at 
the  above  address,  but  should  also  be 
sent  to  the  Office  of  Information  and 
Regulatory  Affairs;  Office  of 
Management  and  Budget;  726  Jackson 
Place  NW..  Washington,  DC  20503 
marked  "Attention:  Desk  Officer  for 
EPA."  The  Bnal  rule  will  respond  to  any 
OMB  or  public  comments  on  the 
information  collection  requirements. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide,  Hydrocarbons,  Incorporation 
by  reference.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Auiliority:  42  U.S.C.  7401-7462. 

Date:  May  10, 1988. 
LaeM.Thaaus, 
Administrator. 
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For  the  reasons  set  out  in  the 
preamble.  Subpart  D,  Part  52, 
Subchapter  C,  Chapter  I  of  Title  40. 
Code  of  Federal  Regulations,  is 
proposed  to  be  amended  as  follows: 

PART  52-APPnOVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Subpart  D— Arizona 

1.  The  authority  citation  for  Part  52 
will  continue  to  read  as  follows: 

Autfaority:  42  U.SXI  7401-7642. 

2.  A  new  |  52.136  is  proposed  to  be 
added  to  read  as  follows: 

$52,136   OKygenatsd  fuels  program. 

(a)  Regulatory  standard.  No  person 
.shall  first  introduce  into  commerce 
within  the  Maricopa  CO  nonattainment 
area  ("control  area")  daring  the  period 
October  1. 1988.  to  March  31. 199a  and 
each  period  of  October  1  to  March  31 
thereafter  ("control  period")  gasoline 
whose  equivalent  oxygen  content  is  less 
than  2.57%  (by  weight),  as  determined 
pursuant  to  paragraphs  (b)  and  (c)  of 
this  section. 

(b)  Stunpling.  testing  and  equivalent 
oxygen  content  calculations.  (1)  For  the 
purpose  of  determining  compliance  with 
the  standards  Listed  in  paragraphs  (a) 
■and  (h)  of  thiS'section.  the  equivalent 
oxygen  content  of  gasoline  shall  be 
determined  by: 

(i)  Use  of  one  of  the  sampling 
methodologies  specified  in  Appendix  A 
of  this  subpsrt  to  obtain  a 
representative  sample  of  the  gasoline  to 
be  tested: 

(ii)  Use  of  one  of  the  testing 
methodologies  specified  in  Appendix  B 
of  this  subpert  to  detennine  the  mass 
concentration  of  eech  oxygenate  in  the 
gasoline  sanqiled; 


(iii)  Calculation  of  the  actual  oxygen 
content  of  the  gasoline  sampled  by 
multiplying  the  mass  concentration  of 
each  oxygenate  in  the  gasoline  sampled 
by  the  oxygen  mass  concentration  of  the 
oxygenate  set  forth  in  paragraph  (b)(2) 
of  this  section;  and 

(iv)  Calculation  of  the  equivalent 
oxygen  content  of  gasoline  sampled 
according  of  the  methods  set  forth  in 
paragraph  (b)(3)  of  this  section. 

(2)  For  purposes  of  this  section,  the 
oxygen  mass  concentirations  of 
oxygenates  are  the  following: 


Oxygenate 


Mettunol.. 

Ethwiol.. 

Propanots- 


Butttfiols.. 

Pentanols 

Metftyl  Tartjwy^ulyl  Ether  (MTBE). 


Tertiafy  Amyl  MMhy*  Ethw  (TAME). 


Oxygen 


0.4993 
0.3473 
0.2662 
0.2158 
0.1815 
0.1815 

aisee 

0.1566 


(3)  For  purposes  of  this  section,  the 
equivalent  oxygen  content  of  gasoline 
which  does  not  contain  any  alcohol 
oxygenate(s)  is  equal  to  the  actual 
oxygen  content  of  such  gasoline.  The 
equivalent  oxygen  content  of  gasoline 
which  contains  any  alcohol 
oxygenate(s)  and  which  has  an  actual 
oxygen  content  of  0.74%  or  greater  is 
equal  to  the  value  derived  from  the 
following  formula: 

Equivalent  Oxygen  Content  (%) 
=  -0551+1.037  (Actual  Oxygen  Content 
(*)) 

The  equivalent  oxygen  content  of 
gasoline  which  contains  any  alcohol 
oxygenate(s)  and  which  has  an  actual 
oxygen  content  less  than  0.74%  is  equal 
to  the  value  derived  from  the  following 
formula: 

Equivalent  Oxygen  Content  (%)=c0.2924 
(Actual  Oxygen  Content  (%}) 

(4)  Examples — (i)  Example  1.  Assume 
that  a  batch  of  gasoline  is  sampled  by 
use  of  one  of  the  methodologies  set  forth 
in  Appendix  A  and  tested  by  use  of  one 
of  the  test  methodologies  set  forth  in 
Appendix  E  The  gas  chromatograph 
analysis  indicates  that  the  gasoline 
sampled  contains  an  ethanol  mass 
concentration  of  9.85%  (0.0985).  The 
equivalent  oxygen  contents  of  the 
gasoline  sampled  is  calculated  as 
follows: 

Actual  Oxygen  Content 
=  (Ethanol  Mass  Concentration  in 
Gasoline  Sample)  (Oxygen  Mass 
Concentration  of  Ethanol) 
=  (0.0886)  (03473) 
=  a0342 
=  3^42% 
Equivalent  Oxygen  Content 


=  -aS51  -I-  1JB7  (Actual  Oxygen 

Content) 
=  -0.551  +  \Sa7  (3.42) 
=  -0.551  +  3.547 
=  2.996 
=  3.00% 

(ii)  Example  2,  Assume  that  a  batch 
of  gasoline  is  sampled  by  use  of  one  of 
the  methodologies  set  forth  in  Appendix 
A  and  tested  by  use  of  one  of  the 
methodologies  set  forth  in  Appendix  E 
The  gas  chromatograph  analysis 
indicates  that  the  gasoline  sampled 
contains  an  MTBE  mass  concentration 
of  7.80%  (a0780).  The  equivalent  oxygen 
content  of  the  gasoline  sample  is 
calculated  as  follows: 

Actual  Oxygen  Content 

=  (MTBE  Mass  Concentration  in  (Gasoline 
Sample)  (Oxygen  Mass  (Concentration  of 
MTBE) 

>=  (0.0780)  (0.1815) 

=  a0142 
Actual  Oxygen  Content 

=  1.42% 
Equivalent  (Dxygen  Content 

=  Actual  Oxygen  Content 

=  1.42% 

(iji)  Example  3.  Assume  that  a  batch 
of  gasoline  is  sampled  by  use  of  one  of 
the  methodologies  set  forth  in  Appendix 
A  and  tested  by  use  of  one  of  the 
methodologies  set  forth  in  Appendix  B. 
The  gas  chromatograph  analysis 
indicates  that  the  gasoline  sampled 
contains  a  methanol  mass  concentration 
of  4.50%  (0.0450)  and  an  ethanol  mass 
concentiration  of  2.25%  (0.0225).  The 
equivalent  oxygen  content  of  the 
gasoline  sample  is  calculated  as  follows: 

Actual  Oxygen  Content 

=  (Methanol  Mass  Concentration  in 
Gasoline  Sample)  (Oxygen  Mass 
Concentration  of  Methanol)  +  (Ethanol 
Mass  (Concentration  In  Gasoline  Sample) 
(Oxygen  Mass  Concentration  of  Ethanol) 
Actual  Oxygen  (Content 

=  (0.0450)  (0.4993)  +  (0.0225)  (0.3473) 

=  0.0225  +  0.0078 

=  0.0303 

=  3.03% 
Equivalent  Oxygen  Content 

=  -0.551  -f  1.037  (Actual  Oxygen 
(Content) 

=  -0.551  +  1.037  (3.03) 

=  -0.551  +  3.142 

=  2.501 

=  2.59% 

(c)  Alternative  compliance  options. 
(1)  Each  person  subject  to  the  standard 
specified  in  paragraph  (a)  of  this  section 
shall  comply  with  such  standard  by 
means  of  the  method  set  forth  in  either 
paragraph  (c)(2)  or  (c)(3)  of  this  section. 
Such  person  shall  select  the  method  he 
will  use  to  determine  compliance  by 
means  of  the  registration  statement 
submitted  pursuant  to  paragraph  (d)  of 
this  section.  A  person  sub)ect  to  such 
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standard  who  fails  to  submit  a  timely 
and  complete  registration  statement  as 
required  by  paragraph  (d)  of  this  section 
shall  be  deemed  to  have  selected  the 
compliance  method  set  forth  in 
paragraph  (c)(2]  of  this  section. 

(2]  As  one  alternative  means  of 
demonstrating  compliance  with  the 
standard  specified  in  paragraph  (a)  of 
this  section,  all  gasoline  first  introduced 
into  commerce  by  a  person  within  the 
control  area  during  the  control  period 
shall  have  an  equivalent  oxygen  content 
of  at  least  2.57%  (by  weight),  as 
determined  by  calculating  the 
equivalent  oxygen  content  of  each 
discrete  quantity  of  such  gasoline 
according  to  the  procedures  set  forth  in 
paragraph  (b)  of  this  section. 

(3](i)  As  the  second  alternative  means 
of  demonstrating  compliance  with  the 
standard  specified  in  paragraph  (a)  of 
this  section,  all  gasoline  first  introduced 
into  commerce  by  a  person  within  the 
control  area  during  each  calendar  month 
of  the  control  period  shall  have  an 
average  equivalent  oxygen  content  of  at 
least  2.57%  (by  wei^t). 

(ii)  The  average  equivalent  oxygen 
content  of  gasoline  first  introduced  into 
commerce  by  a  person  during  a  calendar 
month  shall  be  calculated  as  follows: 

(A)  The  equivalent  oxygen  content  of 
each  discrete  quantity  of  gasoline  in  the 
possession  of  such  person  at  the 
beginning  of  the  calendar  month  shall  be 
calculated  according  to  the  procedures 
set  forth  in  paragraph  (b)  of  this  section. 

(6)  The  equivalent  oxygen  content  of 
each  discrete  quantity  of  gasoline  in  the 
possession  of  such  person  shall  also  be 
calculated  according  to  the  procedures 
set  forth  in  paragraph  (b)  of  this  section 
each  time  during  the  calendar  month 
that  there  is  a  change  in  its  quantity 
and/or  its  characteristics  that  would 
tend  to  affect  its  equivalent  oxygen    ■ 
content.  Such  changes  shall  include,  but 
not  be  limited  to,  the  addition  of  any 
quantity  of  gasoline  or  of  any  quantity 
of  an  oxygenate  to  gasoline  in  the 
possession  of  such  person. 

(C)  The  number  of  gallons  of  gasoline 
first  introduced  into  commerce  within 
the  control  area  during  the  calendar 
month  at  each  equivalent  oxygen 
content  level  determined  according  to 
paragraph  (c)(3)(ii)  (A)  or  (B)  of  this 
section  shall  be  multiplied  by  such 
content  to  determine  the  total  equivalent 
oxygen  content  of  each  such  quantity  of 
gasoline. 

(D)  The  total  equivalent  oxygen 
content  of  all  gasoline  first  introduced 
into  commerce  within  the  control  area 
during  the  calendar  month  shall  be 
determined  by  adding  together  the  total 
equivalent  oxygen  content  amounts 


determined  in  paragraph  (c)(3)(ii)(C)  of 
this  section. 

(E)  The  total  equivalent  oxygen 
content  determined  in  paragraph 
(c](3)(ii)(D]  of  this  section  shall  be 
added  to  any  equivalent  oxygen  credits 
lawfully  transferred  to  such  person 
pursuant  to  paragraph  (c)(3)(iii)  of  this 
section. 

(F)  The  total  equivalent  oxygen 
content  determined  in  paragraph 
(c)(3](ii)(E]  of  this  section  shall  be 
divided  by  the  total  number  of  gallons  of 
gasoline  first  introduced  into  commerce 
within  the  control  area  during  the 
calendar  month,  resulting  in  die  average 
equivalent  oxygen  content  of  such 
gasoline. 

(iii)  A  person  subject  to  the  standard 
specified  in  paragraph  (a)  of  this  section 
who  elects  to  demonstrate  compliance 
under  paragraph  (c)(3)  of  this  section 
may  create  equivalent  oxygen  credits, 
and  may  transfer  such  credits  to  another 
person  for  use  in  demonstrating 
compliance  under  this  paragraph,  in 
accordance  with  the  following 
requirements: 

(A)  The  6miount  of  equivalent  oxygen 
credits  created  by  a  person  shall  be 
equal  to  the  difference  between: 

(1)  The  total  equivalent  oxygen 
content  of  all  gasoline  first  introduced 
into  commerce  within  the  control  area 
during  the  calendar  month  by  such 
person,  as  determined  according  to 
paragraph  (c](3](ii)  (A)  through  (D)  of 
this  section;  and 

(2)  The  total  equivalent  oxygen 
content  required  by  paragraph  (a)  of  this 
section,  determined  by  multiplying  the 
niunber  of  gallons  of  such  gasoline  by 
0.0257. 

(B)  No  transfer  or  use  of  equivalent 
oxygen  credits  shall  be  made  by  any 
person  later  than  the  final  day  of  the 
calendar  month  in  which  such  credits 
are  created. 

(d)  Registration  [Reserved]. 

(e)  Labelling.  (1)  Each  gasoline  pump 
stand  from  which  gasoline  is  dispensed 
at  a  retail  outlet  or  wholesale  purchaser- 
consumer  facility  in  the  control  area 
shall  be  affixed  during  the  control 
period  with  a  legible  and  conspicuous 
label  which  states  the  type(s)  of 
oxygenate  contained  in  such  gasoline 
and  the  equivalent  oxygen  content  of 
such  gasoline  (percentage  by  weight).  If 
the  gasoline  being  dispensed  from  a 
pump  stand  does  not  contain  any 
oxygenate,  the  pump  stand  shall  be  so 
labelled. 

(2)  Each  invoice,  loading  ticket,  bill  of 
lading,  deUvery  ticket  and  other 
document  which  accompanies  the 
shipment  of  gasoline  within  the  control 
area  during  the  control  period  shall 
contain  a  legible  and  conspicuous 


statement  which  states  the  type(8)  of 
oxygenate  contained  in  sudi  gasoline  - 
and  the  equivalent  oxygen  content  of 
such  gasoline  (percentage  by  weight).  If 
the  gasoline  being  shipped  does  not 
contain  any  oxygenate,  the  document 
accompanying  the  shipment  shall  be  so 
labelled.  Such  docimients  shall  be 
retained  by  distributors,  resellers, 
carriers,  retailers  and  wholesale 
purchaser-consumers  for  at  least  two 
years,  and  shall  be  available  for 
inspection  by  the  Administrator  or  his 
authorized  representative  during  such 
period. 

(f)  Reporting  and  Recordkeeping 
[Reserved]. 

(g)  Prohibited  Acts  [Reserved], 
(h)  Minimum  Equivalent  Oxygen 

Content  Standard  [Reserved], 
(i)  Definitions  [Reserved], 

Appendix  A — Sampling  Procedures 
[Reserved] 

Appendix  B — ^Testing  Procedures 
fReserved] 

3.  A  new  S  52.137  is  proposed  to  be 
added  to  read  as  follows: 

§52.137    Employsr  Altomattvs  Modss 
Incsntivss  Programs. 

(a)  Definitions.  (1)  "Administrator" 
means  the  Administrator  of  the  U.S. 
Environmental  Protection  Agency  or  his 
designee. 

(2)  "Alternative  Modes  Incentives 
Program"  means  the  set  of  incentives 
offered  by  a  Major  Employer  to  his 
Employees  to  encourage  the  use  of 
Alternative  Modes.  These  incentives 
may  include  but  are  not  limited  to 

(i)  Formation  of  Carpools  and 
Vanpools  through  the  matching  of 
Employees  through  internal  matching 
services  or  active  use  of  regional 
rideshare  programs;  partial  or  full 
subsidization  of  Carpools  and/or 
Vanpools  including  the  leasing  of 
vehicles  or  use  of  company-owned 
vehicles;  provision  of  preferential 
parking  for  Carpools  and  Vanpools,  or 
partial  or  full  subsidization  of  parking 
for  Carpools  and  Vanpools; 

(ii)  Encouraging  the  use  of  transit 
through  the  provision  of  transit  passes 
at  full,  discounted,  or  no  cost;  provision 
of  shuttle  services;  provision  of  route 
and  schedule  information;  provision  of 
transit  stops  and  shelters;  provision  of 
subscription  bus  services;  and/or 
working  with  local  transit  providers  to 
improve  routes  and  scheduling  of  transit 
services  to  the  Worksite; 

(iii)  Encouragement  of  bicycling  and 
walking  throu^  the  use  of  promotions; 
provisions  ofshowers,  lockers  for 
clothing,  and  secure  bicycle  parking 
facilities:  and/or  cooperation  with  local 
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jurisdictions  to  construct  or  connect 
walkways  or  bicycle  routes  to  the 
Woiksite; 

(iv)  Implementation  of  parking 
ntanagement  including  preferential 
pariung  for  Carpools  and  Vanpools; 
parking  price  discounts  for  Carpools  and 
Vanpools;  and/or  elimination  or 
reduction  of  parking  subsidies  provided 
to  Employees  that  do  not  use 
Alternative  Modes; 

(v)  Implementation  of  either  full-time 
or  part-time  telecommuting  or  other 
work-at-home  programs; 

(vi)  Implementation  of  alternative 
work  schedules  including  compressed 
work  weeks  such  as  "4/40"  or  "9/80" 
schedules  and/or  Variable  Work  Hours 
which  allow  Employees  to  use  transit  or 
rideshare  more  conveniently;  and 

(vii)  Provision  of  on-site  or  close-by 
services  such  as  banking,  dining,  postal, 
etc.  that  reduce  the  need  for  vehicles 
during  the  workday;  and/or  provision  of 
taxi  service  or  company-owned  vehicles 
for  Employee  emergencies. 

'  (3)  "Alternative  Mode  or  Alternative 
Transportation  Mode"  means  any  mode 
of  transportation  including  Carpooling. 
Vanpooling,  transit,  bicycling,  or 
walking  but  not  including  Single 
Occupant  Vehicles. 

(4)  "Approvable  Trip  Reduction  Plan 
and  Aimual  Reort"  mean  an  annual  plan 
and  report  submitted  by  a  Major 
Employer  that  meets  the  requirements  of 
paragraph  (b)(3)(i)(D)  of  this  section. 

(5)  "Carpool"  or  "Vanpool"  means 
two  or  more  persons  commuting 
together  in  a  single  vehicle. 

(6)  "Commute  Trip"  means  a  trip 
taken  by  an  Employee  from  home  to  the 
Worksite  or  from  the  Worksite  to  home. 
A  Commute  Trip  may  include 
intermediate  stops. 

(7)  "Date  of  Promulgation"  means  the 
date  on  which  the  final  notice  of 
rulemaking  containing  this  section  is 
pubUshed  in  the  Federal  Register. 

(8)  "Director"  means  the  Director  of 
the  Air  Management  Division  of  the  U.S. 
Environmental  Protection  Agency, 
Region  9,  or  his  designee. 

(9)  "Effective  Date"  means  the  date 
that  a  Major  Employer  becomes  subject 
to  the  requirements  in  paragraph  (b)  of 
this  section. 

(10)  "Employee"  means  any  person 
hired  by  a  Major  Employer  including 
part-time,  temporary,  or  confract 
workers. 

(11)  "Employer"  means  a  person,  firm, 
association,  organization,  partnership, 
business,  trust  corporation,  company, 
district,  city,  town,  county,  the  state,  any 
of  the  agencies  or  political  subdivisions 
of  such  entities,  or  any  agency  or 
department  of  the  federal  government 


which  employs  workers  within  the 
Program  Area. 

(12)  "Implementation  Guidelines" 
means  a  set  of  guidelines  to  be 
published  by  the  Administrator  as  an 
Appendbt  to  this  section  which  will 
explain  in  more  detail  the  requirements 
of  this  regulation. 

(13)  "Major  Employer"  means  an 
employer  who  employs  100  or  more 
Employees  at  a  Worksite. 

(14)  "Maricopa  Regional  Advisory 
Conunittee  (MRAC)"  means  a  committee 
of  Arizona  and  Maricopa  County 
government,  business,  and  citizen 
representatives  who  meet  regularly  to 
advise  the  Director  on  the  Employer 
Alternative  Modes  Incentives  Program. 

(15)  "Preferential  Parking"  means 
parking  spaces  designated  for  Carpool 
and  Vanpool  use  which  are  located 
conveniently  to  the  entrances  of 
buildings  where  Employees  work,  are 
provided  at  reduced  cost,  and/or  have 
other  amenities  that  are  not  offered  to 
Single  Occupant  Vehicles,  such  as 
covering. 

(16)  "Program  Area"  means  the 
Maricopa  Association  of  Governments' 
Urban  Planning  Area  as  defined  as  of 
January  1, 1988. 

(17)  "Regional  Administrator"  means 
the  Regional  Administrator  of  the  U.S. 
Environmental  Protection  Agency, 
Region  9. 

(18)  "Single  Occupant  Vehicle  (SOV)" 
means  a  motor  vehicle  occupied  by  one 
Employee  for  commute  purposes, 
excluding  motorcycles,  mopeds,  or  other 
two-wheeled  vehicles. 

(19)  "Trained  Transportation 
Coordinator"  means  the  person(s) 
designated  by  a  Major  Employer  as  the 
lead  person(s)  in  carrying  out  the 
requirements  of  paragraph  (b)(3)  of  this 
Section.  The  Trained  Transportation 
Coordinator(s)  complete  a  training 
course  on  Alternative  Mode  Incentives 
Programs  which  has  been  certified  by 
the  Director  or  demonstrate  equivalent 
experience  and  knowledge.  The  Trained 
Transportation  Coordinator  may  be 
either  a  full  or  part-time  employee  of  the 
Major  Employer  or  a  contract  service 
hired  to  operate  the  Major  Employer's 
program. 

(20)  'Trip  Reduction  Goal"  means  the 
reduction  in  Single  Occupant  Vehicle 
Commute  Trips  which  a  Major  Employer 
shall  target  in  his  Trip  Reduction  Plan  or 
shall  achieve  each  year. 

(21)  "Variable  Work  Hours"  means  a 
program  of  scheduling  Employee 
arrivals  and  departiu^s  at  the  Worksite 
so  as  to  enhance  ridesharing,  transit, 
and  other  alternative  commute  mode 
opportunities. 

(22)  "Worksite"  means  a  building  or 
any  grouping  of  buildings  which  are 


located  within  the  Program  Area  which 
are  on  physically  contiguous  parcels  of 
land  or  on  parcels  separated  solely  by 
private  or  public  roadways  or  rights-of- 
ways  and  which  are  owned,  operated,  or 
leased  by  the  same  Major  Employer. 

(b)  Requirements  for  Major 
Employers — (1)  Notification 
Requirements,  (i)  Within  six  (6)  months 
of  the  Date  of  Promulgation,  all  Major 
Employers  in  the  Program  Area  shall 
notify  the  Director  that  they  are  subject 
to  the  requirements  of  this  regulation 
and  provide  the  Director  with  the 
company  name,  address,  phone  number, 
contact  person,  and  the  number  of 
Enq>loyees  per  Worksite. 

(ii)  Employers  in  the  Program  Area 
who  become  subject  to  this  regulation 
after  the  initial  six  (6)  month  period 
shall  notify  the  Director  within  three  (3) 
months  of  becoming  subject  and  provide 
the  Director  with  the  company  name, 
address,  phone  number,  contact  person, 
and  number  of  EmploySes  per  Worksite. 

(iii)  If  an  Employer  in  the  Program 
Area  who  became  subject  to  this 
regulation  during  a  calendar  year  but 
failed  to  notify  the  Director  within  the 
periods  required  in  paragraphs  (b)(1)  (i) 
and  (ii)  of  this  section  notifies  the 
Director  that  they  are  subject  to  the 
regulation  between  October  1  to  31  of 
that  year,  the  Employer  shril  not  be 
considered  in  violation  of  this 
regulation.  However,  if  the  failure  to 
notify  occurred  in  a  previous  year  the 
employer  may  be  subject  to  enforcement 
actions  for  that  year. 

(2)  The  Effective  Dates  for  Major 
Employers  of  the  paragraph  (b)(3)  of  this 
section  requirements  are: 

(i)  For  the  fifteen  (15)  month  period 
after  the  Date  of  Promulgation: 

(A)  For  Employers  of  500  or  more  at  a 
Worksite,  the  Effective  Date  of  this 
regulation  is  nine  (9)  months  after  the 
Date  of  Promulgation: 

(B)  For  Employers  of  200  to  499  at  a 
Worksite,  the  Effective  Date  of  this 
regulation  is  twelve  (12)  months  after 
the  Date  of  Promulgation;  and 

(C)  For  Employers  of  100  to  199  at  a 
Worksite,  the  Effective  Date  of  this 
regulation  is  fifteen  (15)  months  after  the 
Date  of  Promulgation. 

(ii)  For  Employers  which  become 
subject  to  this  regulation  after  six 
months  from  the  Date  of  Promulgation 
but  before  June  1. 1989,  the  Effective 
Date  is  fifteen  (15)  months  after  the  date 
of  promulgation.  For  Employers  who 
become  subject  to  this  regulation  after 
June  1, 1989,  the  Effective  Date  is  six 
months  from  the  date  that  they  become 
subject  to  the  regulation. 

(iii)  The  Director  may  at  his  discretion 
assign  a  Major  Employer  an  alternative 
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Effective  Date  later  than  the  dates  in 
paragraphs  (b)(2)  (i)  and  (ii)  of  this 
section.  If  a  Major  Employer  is  assigned 
an  alternative  Effective  Date  he  shall  be 
notified  in  writing  at  least  three  (3) 
months  prior  to  his  original  Effective 
Date. 


(3)  Requirements, 
(i)  All  Major  Employers  shall  take  the 
following  actions: 


(A)  Trained  Transportation 
Coordinator  A  Major  Employer  shall 
appoint  a  Trained  Transt)ortation 
Coordinator  within  two  (2)  months  of  his 
Effective  Date.  He  shall  then  notify  the 
Director  of  the  Trained  Transportation 
Coordinator's  name,  work  address  and 
telephone  number.  The  Major  Employer 
shall  maintain  the  position  of  a  Trained 
lYansportation  Coordinator  thereafter. 

(B)  Employee  Survey.  (1)  Within  three 
(3}  months  of  his  Effective  Date  and 
annually  thereafter  on  the  same  date,  a 
Major  Employer  shall  perform  a  survey 
of  his  Employees'  commute  modes.  The 
employee  survey  shall  meet  the 
requirements  for  employee  surveys  as 
described  in  the  Implementation     j 
Guidelines.  "    ' 

[2]  The  Director  may  request  that  a 
Major  Employer  use  a  neutral  third 
party  to  perform  or  certify  the  i 

Employer's  survey.  I 

[3]  A  Major  Employer  shall  maintain 
records  of  his  employee  surveys  for  a 
■fiinimiim  of  three  (3)  years  and  shall 
provide  them  to  the  Ehrector  within 
thirty  (30)  days  of  request 

(C)  Annual  Trip  Reduction  Promotion 
Program.  [1]  Within  three.(3)  months  of 
his  Effective  Date  and  annually 
thereafter,  a  Major  Employer  shall 
disseminate  to  all  his  Employees 
information  on  Alternative 
Transportation  Modes  with  speciHc 
information  on  the  employer-sponsored 
Alternative  Modes  Incentives  Program. 

(2)  A  Major  Employer  shall  provide 
information  on  Alternative  i 

Transportation  Modes  and  the      .  ' 
employer-sponsored  Alternative  Modes 
Incentives  Program  to  all  new  i 

Employees  upon  hiring.  { 

[3]  A  Major  Employer  shall  post  in 
prominent  locations  information  on 
Alternative  Transportation  Modes  and 
the  employer-sponsored  Alternative 
Modes  Incentives  Program. 

(D)  Trip  Reduction  Plan  and  Annual 
Report  [1]  Within  four  months  of  his 
Effective  Date  and  annually  thereafter 
on  the  same  date,  a  Major  Employer 
shall  submit  to  the  Director  on 
Approvable  Trip  Reduction  Plan  and 
Annual  Report.  To  be  approvable,  the 
Trip  Redaction  Plan  and  Annual  Report 
shall  contain  the  following  information: 
S-021999        0O69(O4X13-MAY-88-15K)2K)5) 


(/)  A  description  of  the  Trip  Reduction 
Promotion  Program  which  is  required  in 
paragraph  (b)(3)(i)(C)  of  this  section; 

{ii)  A  report  as  outlined  in  the 
Implementation  Guidelines  of  the  latest 
annual  employee  survey; 

[Hi)  A  current  and  accurate  estimation 
of  the  number  of  Single  Occupant 
Vehicle  Commute  Trips  made  by 
Employees  to  the  Worksite  as 
determined  by  the  latest  annual 
employee  survey; 

[iv)  A  description  of  the  Alternative 
Modes  Incentives  Program,  if  any,  the 
Major  Employer  committed  to  offer  in 
the  previous  year's  Trip  Reduction  Plan 
including  any  revisions  made  to  the 
Alternative  Modes  Incentives  Program 
during  the  yean 

(v)  A  description  of  the  incentives 
actually  offered  and  the  Employee 
response  to  the  incentives,  and  if  any 
incentive  contained  in  the  Trip 
Reduction  Plan  was  not  offered  or 
awarded,  an  explanation  why  it  was 
not; 

(vi)  A  discussion  of  the  Trip 
Reduction  Goal  and  if  that  Trip 
Reduction  Coal  was  not  achieved,  an 
explanation  as  to  why;  and 

(vii)  A  discussion  of  the  coming  year's 
trip  reduction  goal  and  a  detailed 
description  of  the  additional  Alternative 
Mode  Incentives,  if  any,  that  the  Major 
Employer  will  offer  during  the  coming 
year  that  are  reasonably  expected  to 
achieve  the  Trip  Reduction  Goal. 

(2)  The  Trip  Reduction  Plan  and 
Annual  Report  must  be  signed  by  a 
representative  of  the  Major  Employer 
who  is  authorized  to  approve  the 
expenditures  necessary  to  carry  out  the 
Alternative  Modes  Incentives  Program 
and  who  certiHes  the  acciuacy  of  the 
information  contained  in  the  Annual 
Report 

(3)  The  Director  shall  either  approve 
or  disapprove  the  Trip  Reduction  Plan 
and  Annual  Report  within  sixfy  (60) 
days  of  submittal.  The  employer  shall  be 
notified  of  the  approval  or  disapproval. 
If  a  Plan  and  Annual  Report  is 
disapproved,  the  reasons  for 
disapproval  shall  be  given  in  writing  to 
the  Major  Employer.  A  Plan  and  Annual 
Report  disapproved  by  the  Director  shall 
be  revised  by  the  Major  Employer 
within  thirty  (30)  days  of  the  notice  of 
disapproval.  A  Major  Employer  may 
appeal  the  disapproval  of  his  Trip 
Reduction  Plan  and  Annual  Report 
following  the  procedures  in  paragraph 
(f)  of  this  section. 

(4)  An  Approved  Plan  may  be  revised 
by  a  Major  Employer  between  Plan 
submittal  dates  by  submitting  a  Plan 
revision  to  the  Director.  The  revision 
shall  not  be  effective  until  approved  by 
the  Director.  VL  a  Major  Employer  finds 


that  he  is  unable  to  provide  an 
Alternative  Transportation  Mode 
Incentive  that  he  has  in  his  Trip 
Reduction  Plan,  he  shall  notify  the 
Director  as  soon  as  possible  but  in  all 
cases  before  his  Trip  Reduction 
Plan  and  Annual  Report  is  due.  In  order 
to  obtain  approval  for  a  Trip  Reduction 
Plan  revision,  the  Major  Employer  must 
show  that  the  revised  Trip  Reduction 
Plan  will  still  achieve  the  Trip  Reduction 
Goal. 

(ii)  In  the  event  that  a  Major  Employer 
reasonably  needs  more  time  to  appoint  a 
Trained  Transportation  Coordinator, 
perform  an  employee  survey,  undertake 
a  Trip  Reduction  Promotion  Program, 
prepare  and  submit  an  Approvable  Trip 
Reduction  Plan  and  Aimual  Report,  or 
implement  any  part  of  his  Alternative 
Modes  Incentives  Program,  additional 
time  may  be  sought  in  writing 
from  the  Director.  Additional  time  may 
be  granted  for  good  cause,  but  such 
extensions  shall  only  be  effective  if 
given  in  writing,  with  the  new  submittal 
date  specified.  The  Director  shall  notify 
the  Major  Employer  whether  or  not  the 
extension  has  been  granted  within  15 
days  of  receipt  of  the  request  for 
extension.  No  extension  request  will  be 
granted  for  any  of  the  requirements  in 
paragraph  (b)(3)(i)  of  this  section  unless 
the  request  is  received  at  least  one  week 
before  the  applicable  due  date  of  the 
requirement  No  more  than  one 
extension  per  year  will  be  granted  per 
requirement  in  paragraph  (b)(3)(i)  of  this 
section.  The  Director,  at  his  discretion, 
may  assign  a  Major  Employer 
alternative  due  dates  for  the 
requirements  of  paragraph  (b)(3)(i)  of 
this  section.  If  a  Major  Employer  is 
assigned  an  alternative  due  date  for  any 
requirement  he  shall  be  notified  in 
writing  at  least  three  (3)  months  prior  to 
his  original  due  date  for  the  requirement 

(iii)  A  Major  Employer  shall  maintain 
for  a  minimum  of  three  years  from  the 
due  date,  records  substantiating 
information  in  his  Trip  Reduction  Plan 
and  Annual  Report  and  provide  the 
information  to  the  Director  within  thirty 
(30)  days  of  request.  The  Major 
Employer  may  assert  a  business 
coi^dentiality  claim  covering  part  or  all 
of  the  information  provided  the  Director. 
Such  a  claim  shall  be  made  in  the 
manner  described  in  40  CFR  Part  2, 
Subpart  B. 

(4)  Trip  Reduction  Goals. 

(i)  The  Trip  Reduction  Goal  to  be 
achieved  by  a  Major  Employer  within 
one  year  of  his  Effective  Date  is  a  5% 
reduction  in  the  number  of  Single 
Occupant  Vehicle  Commute  Trips 
determined  in  his  initial  survey. 

(ii)  The  Trip  Reduction  Goal  to  be 
achieved  by  a  Major  Employer  within 
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two  years  of  his  Effective  Date  is  a  10% 
reduction  in  the  number  of  Single 
Occupant  Vehicle  Commute  Trips 
determined  in  his  initial  survey. 

(iii)  After  June  1, 1991.  the  Director 
may  set  Trip  Reduction  Goals.  A  Major 
Employer  shall  be  required  to  meet  the 
new  goals  no  earlier  than  one  year  after 
the  Director  revises  the  goal. 

(c)  Violations.  Failure  of  a  Major 
Employer  to  meet  any  of  the 
requirements  of  this  regulation  may 
subject  the  Major  Employer  to 
enforcement  actions  by  the  Director 
pursuant  to  section  113  of  the  Clean  Air 
Act  (42  U.S.C.  7413).  In  addition  the 
following  actions  may  also  subject  the 
Major  Employer  to  enforcement  action: 

(1)  Falsifying  or  misreporting 
information  in  the  Trip  Reduction  Plan 
and  Annual  Report  including  result  of 
the  annual  en^>loyee  survey. 

(2)  Failure  to  implement  any  part  of  an 
approved  Trip  Reduction  Plan. 

(3)  Failure  to  meet  the  Trip  Reduction 
Goal  which  was  the  same  in  the 
previous  three  consecutive  approved 
annual  Trip  Reduction  Plans. 

(d)  Exemptions.  (1)  A  Major  Employer 
may  apply  for  an  exemption  from  the 
requirements  of  this  regulation  which 
may  be  granted  at  the  descretion  of  the 
Director  on  the  following  grounds: 

(i)  A  Major  Employer  that  has  an 
Alternative  Modes  Incentives  Program 
as  of  the  Date  of  Promulgation  that  is 
either  required  by  a  condition  of 
development  or  is  voluntary  which 
achieves  at  least  a  participation  rate  of 
30%  of  all  Employees  at  the  Worksite  in 
Alternative  Modes.  In  order  to  obtain 
this  exemption  the  Major  Employer  must 
document  the  effectiveness  of  the 
program  annually  by  performing  an 
employee  survey  that  meets  the 
requirements  for  employee  surveys  in 
the  Implementation  Guidelines  and 
providing  the  Director  with  the  results  of 
the  survey. 

(ii)  A  Major  Employer  who  hires  100 
or  more  Employees  at  a  Worksite  for 
less  than  3  months  during  a  calendar 
year. 

(iii)  A  Major  Employer  who  is  subject 
to  a  city  or  county  ordinance  which 
requires  the  implementation  of  a  Trip 
Reduction  Plan  by  the  Employer.  In 
order  for  a  Major  Employer  to  obtain 
this  exemption,  the  Director  shall  first 
determine  that  the  requirements  of  the 
ordinance  are  at  least  as  effective  as 
this  regulation  in  decreasing  SOV 
Conunute  Trips  to  the  Major  Employer's 
Worksite. 

(2)  Requests  for  exemptions  shall  be 
submitted  in  writing  to  the  Director 
thirty  (30)  days  after  the  Effective  Date 
of  the  regulation  for  the  Major  Employer 
requesting  the  exemption.  All 


exemptions  shall  be  renewed  annually 
by  the  same  date. 

(e)  Maricopa  Region  Advisory 
Committee.  (1)  The  Director  may 
establish  a  Maricopa  Regional  Advisory 
Committee  (MRAC). 

(2)  The  MRAC,  if  established  by  the 
Director,  may  be  composed  of  a 
maximum  of  seventeen  (17) 
representatives  of  Maricopa  County 
jurisdictions,  Employers,  and  citizens 
and  representatives  of  the  Arizona  State 
government.  The  members  may  be 
appointed  as  below.  The  Director  may 
appoint  members  if  vacancies  are  not 
filled. 

(i)  The  Regional  Council  of  the 
Maricopa  Association  of  Governments 
may  appoint  two  members  who  may  be 
either  elected  or  appointed  officials  or 
staff  members  of  the  jurisdictions.  One 
member  may  represent  the  Cities  of 
Glendale,  Chandler,  Tempe,  Scottsdale, 
and  Mesa  and  one  member  may 
represent  the  Maricopa  jurisdictions 
with  populations  of  less  than  70,000 
excluding  Maricopa  County. 

(ii)  The  Maricopa  County  Board  of 
Supervisors  may  appoint  one  member 
who  may  be  either  an  elected  or 
appointed  official  or  staff  member  of 
Maricopa  County. 

(iii)  "The  Phoenix  City  Council  may 
appoint  one  member  who  may  be  either 
an  elected  or  appointed  official  or  staff 
member  of  the  City  of  Phoenix. 

(iv)  The  chairmen  of  the 
Transportation  Committees  of  the 
Arizona  State  Legislature  may  appoint 
two  members,  one  each,  who  may  be 
members  of  the  general  public  who  are 
citizens  of  the  Program  Area. 

(v)  The  Governor  may  appoint  two 
members  who  may  be  either  an 
appointed  official  or  staff  member  of  a 
State  agency. 

(vi)  The  B<}ard  of  the  Regional  Public 
Transportation  Authority  may  appoint 
one  member  who  may  be  either  an 
appointed  official  or  staff  member  of  the 
Authority. 

(vii)  Major  Employers  and  Project 
Developers  and  Managers  subject  to  this 
section  may  appoint  eight  members. 
Three  of  these  eight  members  may  be 
appointed  by  the  Phoenix  Metropolitan 
Chamber  of  Commerce.  Five  of  these 
eight  members  may  be  appointed  by  the 
other  Chambers  of  Commerce  in  the 
Program  Area.  The  Chambers  may 
select  the  members  in  any  manner  that 
they  choose. 

(3)  Duties  of  the  MRAC,  if  established, 
shall  be  to  advise  the  Director  on 
implementation  of  the  regulation,  on 
modifications  to  the  regulation  as 
appropriate,  on  new  Trip  Reduction 
Goals  after  June  1, 1091,  and  on 
alternative  enforcement  procedures  and 


to  provide  the  Director  with  additional 
liaison  with  Maricopa  officials, 
businesses,  and  citizens  on  this 
regulation. 

(4)  The  MRAC.  if  established,  shall 
meet  at  a  minimum  once  every  other 
month  in  Maricopa  County  or  more 
frequently  at  its  own  discretion. 

(5)  All  MRAC  meetings  shall  be  open 
to  the  public  and  the  committee  may 
from  time  to  time  allow  members  of  the 
general  public  to  address  it. 

(6)  The  Chairman  of  the  MRAC  shall 
be  elected  annually  by  the  members  of 
the  MRAC.  r 

(7)  Members  of  the  MRAC,  if 
appointed,  serve  at  the  pleasure  of  their 
appointing  bodies.  The  Director  may 
request  the  appointing  body  that  a 
member  be  removed.  Members  who  fail 
to  attend  or  fail  to  send  an  alternate  for 
two  consecutive  meetings  may  be 
removed  and  the  appointing  body  may 
be  requested  to  appoint  another 
member. 

(8)  Conunittee  members  shall  receive 
no  reimbursement  of  their  expenses. 

(f)  Appeals.  (1)  A  Major  Employer 
may  appeal  the  following 
determinations  of  the  Director  to  the 
Regional  Administrator 

(i)  Disapproval  of  a  Trip  Reduction 
Plan  and  Annual  Report  after 
submission  as  required  by  paragraph 
(b)(3)(i)(D)(i)  of  this  section: 

(ii)  Denial  of  a  request  for  exemption 
made  under  paragraph  (d)  of  this 
section. 

(2)  Appeals  shall  be  made  in  writing 
and  shall  be  made  within  fifteen  (15) 
days  of  the  receipt  of  the  notice  of 
disapproval  or  denial  specified  in 
paragraph  (f)(1)  of  this  section.  The 
appeal  shall  include  a  statement  of  the 
reasons  supporting  the  appeal  and  a 
demonstration  that  any  issues  being 
raised  in  the  appeal  were  raised  to  the 
Director  prior  to  his  decision  to 
disapprove  or  deny.  Within  a 
reasonable  time  following  receipt  of  an 
appeal,  the  Regional  Administrator  shall 
either  grant  or  deny  the  appeal. 

(3)  An  appeal  to  the  Regional 
Administrator  pursuant  to  paragraph  (f) 
of  this  section  is,  under  5  U.S.C.  704  and 
42  U.S.C.  7607,  a  prerequisite  to  the 
seeking  of  judicial  review  of  the  final 
agency  action.  For  purposes  of  judicial 
review,  final  agency  action  occurs  when: 

(i)  The  Regional  Administrator  denies 
an  appeal; 

(ii)  The  Regional  Administrator  issues 
a  decision  on  the  merits  of  an  appeal 
that  does  not  include  a  remand  to  the 
Director,  or 

(iii)  Where  there  has  been  a  remand  to 
the  Director,  upon  completion  of  remand 
proceedings,  unless  the  Regional 
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Administrators  remand  instructions 
speciHcally  provide  that  appeal  of  the 
remand  decision  be  required  to  exhaust 
administrative  remedies.  { 

[g]  Delegation.  The  Administrator 
shall  have  the  authority  to  delegate  his 


responsibility  for  implementing  and 
enforcing  the  Employer  Alternative 
Modes  Incentives  Program  pursuant  to 
this  section  to  an  agency  of  the  State  of 
Arizona,  to  a  regional  agency  in 
Maricopa  County,  or  to  a  local 


government  of  Maricopa  County  or  to 

Maricopa  County  for  implementation 

and  enforcement  within  its  jurisdictional 

boundary. 

[FR  Doc  88-10873  Filed  S-13-88;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Houslng^ederal  Housing 


24  CFR  Part  3500 

[DodlSt  No.  R-aS-1256;  FR-19421 

Real  Estate  Settlement  Procedures 
Act;  Controlled  Bueinees  Provisions 
and  Miseelaneous  Changes 

AQCNCV:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
I^Cnow:  Proposed  rule. |     ■   ' 

BUMMOnY;  This  proposed  rule  would 
amend  the  regulations  for  the  Real 
Estate  Settlement  Procedures  Act  of 
1974  (R^PA)  in  response  to  Section  461 
of  the  Housing  and  Urban-Rural 
Recovery  Act  of  1983  (Pub.  L  98-181). 
Section  461  defined  a  "controlled 
business  arrangement",  added  an 
exemption  under  Section  8  of  RESPA  for 
certain  controlled  business 
arrangements,  amended  provisions  on 
enforcement  of  Sections  8  and  9  of 
RESPA  and  gave  the  Secretary  of  HUD 
specific  investigative  authority  including 
subpoena  authority.  HUD  proposes  a 
mortgage  broker  exemption  for 
voluntary  payments  by  a  borrower  to  a 
person  who  has  acted  as  a  mortgage 
broker  or  has  otherwise  assisted  in 
bringing  the  lender  and  borrower 
together,  provided  that  sdch  voluntary 
payment  is  disclosed  on  both  the  good 
faith  estimate  of  settlement  costs  and 
HUD-1  settlement  statement  and  is  not  a 
condition  of  the  loan  or  other  settlement 
service.  HUD  also  proposes  other 
changes  to  improve  the  clarity  of  the 
current  regulations  and  to  cover 
provisions  of  RESPA  [e.g.,  Section  10) 
which  are  not  covered  in  the  current 
regulations. 

BATE  Comment  due  date:  July  15, 1988. 
iOXMCSMS:  Comments  on  rule: 
Interested  persons  are  invited  to  submit 
comments  regarding  this  proposed  rule 
to  the  Office  of  General  Counsel  Rules 
Docket  Clerk.  Room  10278,  Department 
of  Housing  and  Urban  Development,  451 
Seventh  Street.  SW.,  Washington,  DC 
20410.  Comments  should  refer  to  the 
above  docket  number  and  date  of 
publication.  A  copy  of  each  comment 
submitted  will  be  available  for  public 
inspection  during  regular  business  hours 
at  the  above  adffl«ss. 

Comments  on  information  collection: 
Comments  on  the  information  collection 
requirements  contained  in  this  proposed 
rule  should  be  submitted  both  to  the 


HUD  Rules  Docket  Cleric  at  the  above 
address  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  Washington, 
DC  20503.  Attention:  Desk  Officer  for 
HUD.  They  should  contain  the  docket 
number  and  date  of  publication. 
KM  FURTHCII  mFOMMATION  CONTACT: 
Grant  E.  Mitchell,  Office  of  General 
Counsel.  (202)  755-6550,  Room  10248,  or 
Morris  E.  Carter,  Director,  Single  Family 
Development  Division,  Office  of  Insured 
Single  Family  Housing,  (202)  755-6720, 
Room  9278,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW..  Washington,  DC  20410.  (These  are. 
not  toll-fi«e  numbers.) 
SUPPLBMCNTARY  INFORMATION: 

I.  Background 

The  current  24  CFR  Part  3500,  also 
known  as  Regulation  X,  was  issued  on 
June  4, 1976.  It  covers  most  provisions  of 
the  Real  Estate  Settlement  Procedures 
Act  of  1974  (RESPA)  (Pub.  L  93-533),  as 
amended  by  the  Real  Estate  Settlement 
Procedures  Act  Amendments  of  1975 
(Pub.  L  94-205). 

RESPA  contains  certain  disclosure 
requirements  and  restrictions  for 
settlements  involving  "Federally  related 
mortgage  loans."  Most  sales  of  one-  to 
four-family  residential  buildings  involve 
Federally  related  mortgage  loans.  For 
RESPA-covered  transactions,  a  lender 
must  provide  to  a  loan  applicant  a 
special  information  booklet  and  good 
faith  estimate  of  certain  settlement 
charges.  One  day  prior  to  settlement,  the 
person  conducting  the  settlement  must 
if  requested,  provide  the  borrower  with 
a  HUD-prescribed  settlement  statement 
known  as  the  HUD-1  settlement 
statement  completed  with  information 
on  settlement  costs  known  to  such 
person  at  that  time.  At  settlement  a 
fully-completed  HUD-1  settlement 
statement  showing  actual  settlement 
costs  must  be  made  available  to 
borrower  and  seller.  These  requirements 
are  in  Sections  4  and  5  of  RESPA.  HUD 
has  used  its  statutory  authority  to  create 
narrow  exceptions  from  these  sections. 
RESPA  also  prohibits  a  seller  from 
requiring  a  buyer  to  use  a  particular  title 
company  (Section  9)  and  limits  the  size 
of  lender-held  escrow  accounts  for 
taxes,  insurance  and  other  charges 
(Section  10).  Finally,  Section  8  of  RESPA 
prohibits  kickbacks  for  referral  of 
business  incident  to  or  part  of  a 
settlement  service  and  also  prohibits 
splitting  of  a  charge  for  a  setttlement 
service  other  than  for  actual  services 
rendered  (/.a.  no  payment  of  unearned 
fees).  Violations  of  Section  8  are 
enforceable  by  criminal  penalties  and 
injunctions,  and  Sections  8  and  9  are 


each  enforceable  by  private  actions  for 
damages  in  Federal  or  State  courts. 
RESPA  has  no  specific  provisions  for 
enforcement  of  other  sections. 

Regulation  X  has  not  been  amended 
since  it  was  issued  in  final  form  on  June 
4, 1976.  except  for  one  change  in  1977 
regarding  an  equal  opportunity  notice 
(42  FR 19327).  HUD  needs  to  conform 
Regulation  X  to  the  most  recent 
amendment  of  RESPA  which  is 
contained  in  Section  461  of  the  Housing 
and  Urban-Rural  Recovery  Act  of  1983 
("HURRA")  (Pub.  L  98-181).  HUD 
proposes  to  use  this  opportunity  to  make 
certain  other  clarifying  and  editorial 
changes  and  to  cover  provisions  of 
RESPA  [e.g.,  Section  10)  which  are  not 
covered  in  the  current  regulations.  The 
proposed  rule  should  be  considered  an 
updating  of  Regulation  X  rather  than  a 
complete  revision. 

n.  ContioUad  Business 

A.  Background 

Section  8(a)  of  RESPA  reads: 

No  person  shall  give  and  no  person  shall 
accept  any  fee,  kickback,  or  thing  of  value 
pursuant  to  any  agreement  or  understanding, 
oral  or  otherwise,  that  business  incident  to  or 
■  part  of  a  real  estate  settlement  service 
involving  a  federally  related  mortgage  loan 
shall  be  refetred  to  any  person. 

Hence,  a  Section  *  violation  requires: 
(1)  Transfer  of  a  thing  of  value:  (2)  the 
transfer  must  be  pursuant  to  an 
agreement  or  understanding  to  refer 
business  incident  to  or  part  of  a  real 
estate  setdement  service;  and  (3) 
implicitly,  there  must  be  an  actual 
referral  pursuant  to  the  agreement  or 
understanding.  A  Section  8  violation  can 
be  readily  determined  where  a  specific 
payment '  is  made  for  a  specific  referral 
and  there  is  no  other  apparent  reason 
(such  as  rendering  of  actual  services)  for 
the  payment  Where  a  transaction  is  not 
identifiably  related  to  a  payment  or 
only  to  a  payment  which  ordinarily  has 
some  other  legitimate  purpose,  such  as  a 
corporate  dividend,  determination  of  a 
Section  8  violation  is  more  difficult 
Also,  where  the  party  receiving  the 
payment  is  an  owner  of  the  party 
making  the  payment  as  in  the  case  of  a 
corporate  dividend,  any  referral 
agreement  or  understanding  is  unlikely 
to  be  expressly  stated  but  may  be 
implicit  in  the  ownership  relationship. 


■  Since  the  "controUed  buslneM"  iMue  ariMt  only 
widi  respect  to  Section  8(a),  tubiequent  reference* 
in  liii*  Section  n  to  "Section  8"  generally  are 
refeienoes  only  to  Section  S(a). 

*  In  ttii*  ditcuseion  and  In  the  propoead  rule. 
*^yinent''  is  synonsmious  with  the  statutory  term 
"thing  of  valiie"  and  does  not  necessaiUy  mean  a 
transfer  of  money. 
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These  difficulties  in  applying  Section  8 
to  soH»dIed  "contrcdled  business 
arrangements'*  were  the  principal 
impettis  for  the  1983  amendment  of 
RESPA  throo^  Section  461  of  HURRA. 

As  defined  in  Section  3(7)  of  RESPA 
(added  by  Section  461  of  HURRA),  a 
"controlled  business  arrangement"  is  an 
arrangement  in  which  a  person  "who  is 
in  a  position  to  refer  business  incident  to 
or  a  part  of  a  setdement  service 
involving  a  Federally  related  mortgage 
loan"  (or  an  "associate"  of  that  person) 
refers  such  business  to  a  providar 
thereof  in  which  the  referring  person  (or 
an  "associate"  of  that  person)  has  either 
an  "affiliate  relationship"  or  a  1%  or 
larger  "tlirect  or  beneficial"  ownership 
interest  "Associate"  is  defined  in  a  new 
Section  3(8)  of  RESPA  and  indudes 
various  personal  and  business 
relaticmships. 

HUD  currendy  has  no  regulatory 
position  concerning  the  legality  of 
controlled  business  arrangements  tmder 
Section  8  of  RESPA,  except  to  the  exteat 
that  Regulation  X  indicates  that 
payment  of  dividends  or  distribution  of 
partnership  {wofits  may  constitute  the 
transfer  of  a  "thing  of  value"  required 
for  a  Section  8  violation  ({  3500.14(b) 
and  ^pendix  B.  Illustration  No.  10). 
Illustration  No.  10  gives  specific 
examples  of  illegal  dividend  schemes  or 
partnership  distribution  schemes:  if  the 
dividends,  amount  of  stock  or  shut  of 
partnership  profits  varied  in  proportion 
to  actual  or  anticipated  referrals  by  the 
owner/partner,  or  if  funds  were  retained 
for  subsequent  distribstion  in  proportion 
to  the  amount  of  referred  business. 
However,  there  is  no  stated  HUD 
position  on  the  legality  of  controlled 
business  arrangements  where  payments 
are  less  obviously  part  of  referral 
agreements  or  understandings.  A 
purpose  of  this  proposed  rule  is  to 
propose  such  a  position  in  conformity  to 
Section  461  of  HURRA. 

B.  Legislative  Re^xmae 

The  Subcommittee  on  Housing  and 
Community  Development  of  the  House 
Committee  on  Banking,  Finance  and 
Urban  Affairs  held  hearings  on  the 
"controlled  business"  question  on 
September  15-16, 1981.  By  May  1982  the 
House  Committee  had  reported  H.R. 
6296  which  contained  "controlled 
business"  amendments  to  RESPA 
(Section  518);  Section  518  of  H.R.  1 
introduced  in  1963  was  identical.*  The 


eventual  provision  (Section  461  of 
HURRA)  is  similar  to  this  Section  5ia 
As  amended.  RESPA  now  defines  a 
controUed  business  arrangement  in  the 
definitions  section  (Section  3(7))  and 
contains  a  new  exemption  to  Section  8 
for  controUed  business  arrangements 
which  meet  certain  tests  (Section 
8(c)(4)).  Nothing  in  RESPA  expUcitly 
states  that  controlled  business 
arrangements  are  barred  by  RESPA,  but 
the  structure  of  the  legislative 
amendment  and  the  accompanying 
House  Report  language  compels  the 
conclusion  that  Congress  regards  the 
existing  prohibition  in  Section  8  as  a 
sufficient  legal  basis  for  HUD  sanctions 
against  controUed  business 
arrangements,  so  that  a  compensated 
referral  agreement  can  be  infeired  from 
the  mere  feet  of  a  controlled  business 
arrangement  and  an  ordinary  dividend 
structure.  The  question  which  HUD  had 
left  open  regarding  controlled  business 
arrangements  where  the  "return  on 
capital"  did  not  vary  in  proportion  to 
referrals  is  addressed  in  only  the  third  of 
three  required  elements  of  the  new 
exemption.  Irrespective  of  the  nature  or 
method  of  calculation  of  payments  hi  a 
controUed  business  arrangement,  the 
other  two  elements  usually  must  be 
satisfied  to  benefit  from  the  exemption. 
Unless  feilure  to  comirfy  with  one  or 
both  of  the  other  elements  is  itself 
sufficient  to  raise  a  question  of  a  Section 
8  violation,  the  exenq)tion  would  have 
no  point 

C  Issues 

Two  basic  questions  are  posed  by  the 
controUed  business  arrangement 
amendment  First  are  controUed 
business  arrangements  per  se  Section  8 
vitiations  unless  aU  tests  for  the 
exemption  (u«  met  [i^..  is  the  new 
Section  8(c)(4)  exemption  merely  a  "safe 
harbOT"  ensuring  legaUty,  or  a  statement 
of  the  only  legal  form  of  controUed 
business  arrangement?).  Second,  should 
HUD  provide  an  explicit  regulatory 
exemption  broader  than  the  statutory 
one? 

While  the  existence  of  a  controUed 
business  arrangement  probably  must 
raise  the  presumption  of  a  Section  8 
violation  for  the  controUed  business 
arrangement  exemption  to  make  sense, 
it  is  HUD'S  view  that  Uiere  is  little  legal 
or  fectual  }ustification  for  viewing  a 
controUed  business  arrangement  which 
fails  to  meet  aU  elements  of  the  new 


■  House  RaporU  «we  issued  in  1882  utd  1983 
wtildi  ihed  SOON  flsfat  on  Sw  RESPA  ■nmottaent 
(HR.  Rqt.  Na  S32,  STtli  Cm^  Sd  Swi.  (19B2),  PPL 
51-57:  HJL  Kap.  No.  la  SSlk  Cans..  IM  Se«,(iflSS), 
pp.  75-S,  131-^  They  an  Mitirad  to  as  the  "ISSS 
House  Report"  and  die  "^tti  House  Report"  in  die 
text  The  hearings  transcript  also  contains  valnable 


backgnmnd  materiaL  The  only  odier  iegiaUtive 
histafjr  is  an  eMcbange  a*  ike  HoMt  fleorMganling 
the -(ood  fitth"  dafsMS  la  a  iaihm  to  aake 
disclosures  lequirad  fiv  the  new  caoiiaUad  business 
siranffSBent  exampUmi.  129  Coi^  Rac.  H10S14 
(daily  «d.  November  t&  1983). 


exemption  as  a  per  se  Section  8 
violation  [i.e,  legal  only  if  the  elements 
of  the  new  exemption  are  satisfied). 
Under  that  approach,  no  factual  showing 
by  either  the  provider  of  setdement 
services  or  incidental  business  or  the 
owner  of  the  provider  could  defeat  the 
conclusions  that  given  any  referral  by 
the  owner  or  an  "associate"  of  the 
owner,  a  referral  agreement  exists  and 
any  dividend  or  similar  return  on 
ownership  interests  is  a  payment 
pursuant  to  that  agreement  These 
conclusions  wotild  be  enshrined  in  die 
regulations  no  matter  how  minor  the 
proportion  of  referral  business,  the 
actual  circumstances  leading  to  the 
referral,  the  rriation  in  time  between 
referral  and  period  of  business  on  which 
any  dividends  or  other  payments  were 
based,  wfaedier  there  are  any  dividends 
or  odier  payments,  whether  die  referring 
party  (if  an  "associate")  knew  of  the 
controUed  business  arrangement,  or 
oUier  factors.  If  Congress  wanted  this 
result  it  could  easily  have  modified 
Section  8(a]  or  otherwise  stated  directly 
that  some  or  aU  controlled  business 
arrangements  were  always  Ulegal 
widiout  regard  to  Section  8(a).  The 
RESPA  amendments  passed  in  1983  do 
not  compel  this  reading. 

HUD  is  proposing  in  diis  rule  to 
interpret  and  clarify  the  statute  and  not 
significandy  expand  die  statutory 
exemption  or  reverse  Congress' 
presumptions.  HUD  wiU  rely  heavily  on 
pubUc  comments  in  making  its  final 
determination  on  whether  die  regulation 
should  differ  from  the  statute  in  more 
respects.  Specific  comments  are 
st^icited  concerning  the  need  and 
justification  for  any  additional 
exemptitms  beyond  the  scope  of  the 
statutory  exemption,  or  for  narrower 
scope  for  the  presinnption  of  Ulegality 
stated  in  profmsed  |  350ai5(a)  and 
discussed  below.  Of  course,  HUD  has  no 
discretion  to  narrow  die  statutory 
exemption. 

Definitions  are  proposed  (in 
S  3500.15(c))  for  these  termr  "associate" 
(using  the  statutory  definition),  "affiliate 
relationship"  (using  the  defmition 
suggested  in  the  1983  House  Report), 
"beneficial  ownership"  (using  the 
definition  suggested  in  die  1983  House 
Report),  "contror  (a  term  need  in  the 
"associate"  definition,  with  a  proposed 
definition  similar  to  the  definition  in 
Section  604(1)  of  the  Condominium  and 
Cooperative  Abuse  ReUef  Act  of  1980, 15 
U.S.C.  3603(1)).  "dttect  ownership"  and 
"franchise''/"franchisor"/"frandii8ee" 
(using  as  proposed  definition  the  . 
Federal  T^de  Commission  definitions  m 
16  CFR  438.2).  HUD  also  considered  die 
need  to  define  the  term  "controlled 
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business  arrangement"  in  Regulation  X 
but  does  not  propose  to  define  such 
term.  Because  illegal  activity  under 
Section  8  consists  of  the  giving  and 
receipt  of  certain  "things  of  value". 
rather  than  the  existence  of  certain 
business  "arrangements",  HUD  believes 
that  it  may  be  misleading  to  focus  on  the 
presence  or  absence  of  arrangements. 
The  controlled  business  arrangement 
statutory  definition  is  quite  expansive 
and  includes  arrangements  which  may 
involve  payments  which  raise  no 
apparent  Section  8  issues.  The  ciirrent 
regulation  would  be  more  usefully 
amended  by  specifying  which  payments 
which  would  occur  in  a  controlled    , 
business  arrangement  should  be 
presiuned  Section  8  violations. 
Comments  are  invited  concerning  these 
and  any  other  "definitions"  questions 
which  should  be  addressed  in  the 
"controlled  business"  amendments  to 
Regulation  X. 

HUD  proposes  to  implement  the 
"controlled  business"  statutory 
provisions  in  a  new  §  3500.15  of 
Regulation  X. 

Section  3500.15(a)  Controlled  business 
arrangements.  In  lieu  of  using  the  term 
"controlled  business  arrangement",  this 
new  paragraph  would  state  a 
presumption  of  violation  of  Section  8 
whenever  a  thing  of  value  [e.g..  a 
dividend]  is  paid  by  a  business  entity  to 
any  person  with  which  it  has  an 
"affiliate  relationship"  or  to  an  owner  of 
greater  than  a  1%  interest ;/  (1)  the 
person  receiving  the  payment  is  a  real 
estate  broker  or  agent,  lender,  mortgage 
broker,  builder  or  developer,  attorney, 
title  company,  title  agent  or  other  person 
deriving  a  significant  portion  of  the 
person's  gross  income  bom  providing 
settlement  services  or  business  incident 
thereto  or  a  part  thereof,  and  (2)  if  the 
person  receiving  the  payment  or  an 
associate  of  such  person  has  referred 
settlement  business  to  the  person 
making  the  payment.  As  well,  payments 
in  these  circumstances  to  a  franchisee 
by  a  franchisor  ("downstream" 
payments  such  as  cash  advances)  or  to 
a  franchisor  by  a  franchisee  (e.^., 
royalties)  would  be  presumptive 
violations.  This  approach  involves  a 
paraphrase  of  the  statutory  "contn^ed 
business  arrangement"  definition  with  a 
focus  on  the  payment  rather  than  on  the 
"arrangement".  Questions  raised  by  the 
proposed  S  3500.15(a).  on  which      , 
comment  is  invited,  are —  | 

1.  Who  is  a  "person  in  a  position  to 
refer  business  incident  to  or  part  of  a 
real  estate  settlement  service"?  As 
indicated  above,  such  a  person  (or  an 
associate  of  such  a  person)  would  need 
to  make  a  referral  in  order  for  the 


statutory  definition  of  "controlled 
business  arrangement"  to  apply.  While 
the  phrase  could  literally  mean  any 
person,  this  would  make  the  statutory 
language  unnecessary.  Congress 
apparently  intended  to  address  a  limited 
class  of  "controlled  business"  referrals. 
The  1982  House  Report  (p.  53)  indicates 
that  the  phrase  referred  to  a  real  estate 
broker  or  agent  lender,  builder  or 
developer,  or  attorney — all  persons 
whom  bomebuyers  often  might  approach 
for  referrals  to  settlement  services 
providers  and  therefore  persons  more 
likely  to  have  dividends  and  similar 
payments  which  might  be  related  to 
referrals.  For  purposes  of  the 
"presumption"  approach  adopted  in  the 
proposed  rule.  HUD  has  elected  not  to 
use  the  phrase  "person  in  a  position  to 
refer  settlement  services."  but  rather  to 
limit  die  broadly  worded  statutory  class 
to  real  estate  brokers  or  agents,  lenders, 
mortgage  brokers,  builders  or 
developers,  attorneys,  title  companies, 
title  agents,  or  other  persons  deriving  a 
significant  portion  of  their  gross  income 
from  providing  settlement  services. 
Comment  is  invited  on  this  approach,  as 
well  as  on  the  question  of  what  is  a 
"significant  portion  of  gross  income". 

2.  What  is  an  "ownership  interest"  of 
more  than  1%?  The  statutory  definition 
of  controlled  business  arrangement  does 
not  apply  if  the  "person  in  a  position  to 
refer"  (or  associate]  does  not  have  an 
ownership  interest  greater  than  1%  in 
the  settlement  services  provider 
receiving  the  referral.  Since  the  focus  of 
Section  8  is  on  illegal  payments,  the 
proposed  rule  would  apply  this  test  to 
payments  [e.g..  more  than  1%  of  total 
dividends)  rather  than  using  other 
possible  tests  such  as  control  or  voting 
rights.  HUD  has  some  concern  that  the 
1%  figure  used  in  the  statute  may  be 
unnecessarily  low  and  invites  comment 
on  the  possible  use  of  HUD's  exemptive 
authority  to  state  a  higher  threshold 
ownership  interest 

3.  Is  it  necessary  to  cover  "affiliate 
relationships"?  The  statutory  controlled 
business  arrangement  definition  covers 
referrals  by  persons  with  "affiliate 
relationships"  with  the  provider 
receiving  referrals  in  addition  to 
ownership  relationships.  The  1983 
House  Report  describes  these 
relationships  (p.  76)  and  indicates  that 
the  phrase  covers  situations  of  "control" 
among  business  entities,  which  are  also 
included  in  the  "associate"  definitioiL 
Because  of  the  overlap  with  the 
definition  of  "associate",  the  reference 
to  "affiliate  relationships"  may  not  add 
any  significant  group  of  payments  which 
should  be  presumptive  Section  8 
violations.  The  proposed  §  3500.15(a) 


references  "affiliate  relationships".  HUD 
seeks  examples  of  cases  where  omission 
of  the  term  "affiliate  relationship"  would 
have  a  significant  effect 

4.  What  time  period  is  relevant  for  the 
referral?  Under  §  3500.15(a)  a  payment 
would  only  be  presumptively  illegal  if  a 
referral  were  made,  and  Section  8(a)  of 
RESPA  implicitly  requires  a  referral  as 
an  element  of  a  violation.  In  order  for 
the  presumption  to  be  reasonable,  the 
referral  should  occur  during  some  period 
relevant  to  the  payment  in  question. 
HUD  proposes  that  in  order  to  raise  the 
presumption  of  S  3500.15(a),  the  referral 
must  have  occurred  after  publication  of 
the  proposed  rule,  so  that  interested 
persons  could  have  had  an  indication  of 
HUD's  views  on  the  statutory 
requirements  through  this  proposed  rule, 
and  also  after  (if  later]  the  date  of  any 
previous  presumptively  illegal  payment. 
For  example,  if  a  person  received 
quarterly  dividends  but  neither  that 
person  nor  any  associate  received  any 
other  payments  from  a  company,  a  key 
question  to  determine  legality  of  the 
dividend  would  be  whether  the  person 
or  an  associate  referred  any  business  to 
the  company  since  payment  of  the  last 
quarterly  dividend.  If  not,  S  3500.15(a) 
would  raise  no  presumption  of  illegality 
regarding  that  payment  "required". 

Section  3500.15(b)  Required  use.  The 
concept  of  "required  ase"  of  a  particular 
provider  of  a  settlement  service  is 
important  for  application  of  the 
controlled  business  arrangement 
exemption  contained  in  section 
8(c)(4)(B)  of  RESPA  and  §  3500.15(b)  of 
the  proposed  rule.  HUD  proposes  to 
incorporate  the  same  concept  within  the 
definition  of  "referral"  for  purposes  of 
the  general  anti-kickback  prohibition  of 
Section  8  of  RESPA.  covered  in  S  3500.14 
of  the  proposed  rule.  A  definition  of 
"required  use"  appears  in  proposed 
S  3500.2(i).  HUD  takes  a  broad  view  of 
"required  use"  as  covering  any  situation 
where  the  use  of  a  particidar  provider 
for  a  settlement  service  is  a  condition  of 
the  availability  of  some  other  distinct 
service  or  property  (including  situations 
where  the  other  service  or  property  will 
otherwise  still  be  available  but  at  a 
different  price).  However,  only  the 
person  paying  for  a  service  could  be 
considered  the  one  "required"  to  use  a 
particular  provider  of  that  service. 

Section  3500.15(b)  Controlled  business 
exemptions.  Subsection  (b)  of  proposed 
§  3500.15  would  implement  Section 
8(c)(4),  the  new  last  sentence  of  Section 
8(c),  and  Section  8(d)(3)  of  RESPA.  The 
proposed  exemption  would  follow  the 
three-part  structure  of  Section  8(c)(4) 
with  these  major  elements:  (1)  A 
requirement  for  disclosure  of  the 
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relationship  between  parties  giving  and 
receiving  the  referral  with  estunated 
charges  for  the  referred  business.  (2)  a 
bar  against  required  use  of  a  particular 
provider  (except  in  specified  exceptions) 
and  (3)  a  bar  against  any  additional 
thing  of  value  paid  to  the  referring  party 
or  associate  beyond  return  on 
ownership  interest,  return  on  franchise 
relationship,  or  payments  otherwise 
permissible  under  Section  8(c)  of 
RESPA.  Major  questions  faced  in 
interpreting  the  new  statutory 
provisions  and  drafting  this  proposed 
exemption  were — 

1.  What  needs  to  be  disclosed?  When? 
The  exemption  requires  the  referring 
party  to  disclose  the  "existence  of  *  *  * 
[a  controlled  business]  arrangement". 
Since  HUD  does  not  propose  to  define 
"controlled  business  arrangement", 
HUD  proposes  a  requirement  of  written 
disclosure  of  the  nature  of  the 
relationship  between  referring  party  and 
provider  [e.g.,  owner  and  subsidiary, 
spouse  of  owner  or  provider,  or 
franchisee  of  franchiser  owned  by  same 
company  as  provider).  A  written 
estimate  of  charges  would  also  be 
required  which  would,  like  the  lender 
good  faith  estimate  required  by  \  3500.7, 
use  the  terminology  of  the  HUD-1 
settlement  statement  HUD  does  not 
propose  a  particular  form  for  disclosure, 
although  comment  on  this  question  and 
the  question  of  whether  both  disclosures 
must  be  provided  on  the  same  piece  of 
paper  is  invited.  Generally,  the 
disclosure  would  have  to  be  provided  no 
later  than  the  referral  (not  three  days 
after  the  triggering  event  as  for  the  good 
faith  estimate  required  by  {  3500.7  of 
Regulation  X).  However,  by  statute, 
lenders  may  provide  the  disclosure  %vith 
the  good  faith  estimate:  the  proposed 
rule  would  also  permit  the  controlled 
business  arrangement  disclosure  to  be 
combined  with  a  statement  of  fixed 
borrower  settlement  charges  under 
S  3500.7(e).  Special  timing  rules  are  also 
proposed  to  cover  the  instances  where 
certain  attorneys  may  require  use  of  a 
particular  provider  so  (hat  the  timing  of 
the  referral  may  be  uncertain.  (These 
are  special  statutory  exceptions  to  the 
normal  rule  that  the  controlled  business 
arrangement  exemption  is  unavailable 
when  use  of  a  particidar  provider  is 
required.)  The  proposed  rule  would 
provide  that  if  a  lender  requires  use  of  a 
particular  provider  in  connection  with  a 
loan  for  which  the  borrower  will  pay  no 
closing  costs  (and  thus  will  receive  no 
good  faith  estimate)  the  "referral"  would 
occur  upon  loan  application.  For  an 
attorney  requiring  use  of  an  affiliated 
title  company,  the  "referral"  would 
occur  at  that  point  where  the  attorney 
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should  know  that  the  client 
representation  would  involve  use  of  title 
insurance.  The  fact  that  a  requirement  to 
use  a  particular  provider  is  not  always 
prohibited  in  the  context  of  a  controlled 
business  arrangement  nor  generally 
prohibited  by  Section  8  does  not 
preclude  possible  antitrust  liability  on 
the  ground  of  an  illegal  tie-in. 

2.  What  does  the  "good  faith" 
exception  to  the  first  element  of  the 
exemption  involve?  Section  8(d)(3), 
which  provides  that  noncompliance  with 
the  "disclosure"  elements  of  the 
exemption  does  not  remove  the 
exemption  in  certain  "good  faith"  cases, 
is  based  on  Section  130(c)  of  the  Truth  in 
Lending  Act.  The  proposed  rule  repeats 
the  statutory  provision.  The  proposed 
rule  further  indicates  that  an  error  of 
legal  judgment  with  respect  to  a 
person's  obligations  under  RESPA  is  not 
a  bona  fide  error.  The  proposed  rule 
does  not  prescribe  required  or 
recommended  procedures  for  disclosure. 
The  proposed  rule  notes  that  judicial 
and  adminisfrative  precedent  under 
Section  130(c)  of  the  Truth  in  Lending 
Act  are  not  determinative  for  HUD. 

3.  What  is  a  "retiim  on  ownership 
interest"?  This  phrase  is  used  in  Section 
8(c)(4)(C)  of  RESPA,  which  is  the  third 
element  of  the  exemption.  HUD  does  not 
consider  it  possible  to  prescribe  all  the 
typical  or  acceptable  methods  of 
calculating  return  on  the  various  forms 
of  corporate,  partnership  and  other 
ownership  interests.  HUD  does  propose 
to  make  clear  that  the  label  given  to  a 
payment  ("dividend",  "partnership 
distribution")  is  not  determinative  and 
that  a  payment  calculated  with  direct 
reference  to  number  or  value  of  referrals 
(rather  than,  e.g.,  total  volume  of 
business]  is  not  permissible.  Thc^ 
proposed  rule  would  reaffirm  the 
comments  to  Illusfration  10  in  the 
current  Appendix  B  to  Regulation  X. 
HUD  is  particularly  interested  in 
examples  of  possible  payments  which 
are  "borderline"  cases,  from  actual 
experience  to  the  extent  possible,  so 
that  HUD  can  address  in  the  final  rule 
the  questions  which  are  likely  to  arise. 

4.  What  is  a  "return  on  franchise 
relationship"?  This  phrase  is  also  used 
in  Section  8(c)(4](C]  of  RESPA.  As  with 
ownership  interests,  this  is  difficult  to 
define  affirmatively.  The  legislative 
history  suggests  use  of  the  franchise 
agreement  as  a  guide.  The  propos^  rule 
considers  it  necessary  that  a  payment  to 
or  from  a  franchisee  be  pursuant  to  a 
franchise  agreement  however,  a 
franchise  agreement  cannot  insulate  true 
kickbacks  or  referral  fees.  The  fi^nchise 
agreement  should  not  be  adjusted  on  the 
basis  of  a  previous  amount  of  referrals 


by  the  franchisor  or  franchisees.  As  writh 
ownership  interests,  franchise  payments 
should  not  be  directly  related  to  number 
or  value  of  referrals.  HUD  is  particularly 
interested  in  learning  about  the 
"borderline"  cases  from  actual 
experience. 

5.  What  time  period  is  relevant  for  the 
controlled  business  arrangement 
exemption?  The  first  and  second 
elements  of  the  exemption  relate  to 
referrals,  presumably  during  some  time 
period.  This  should  be  the  same  time 
period  and  thus  the  same  referrals 
which  would  trigger  the  proposed 
9  3500.15(a),  which  would  create  a 
presumption  of  illegaUty  for  certain 
payments  as  discussed  above.  Proposed 
5  3500.15(b)(l]  discusses  the  time  period. 
The  disclosure  (first  element)  must  be 
provided  no  later  than  the  time  of  each 
referral  or  if  the  lender  requires  use  of  a 
particular  provider,  the  time  of 
application.  Lenders  may  satisfy  this 
requirement  at  the  time  that  the  good 
faith  estimate  or  statement  under 
S  3500.7(e)  is  provided.  An  attorney, 
which  requires  a  client  to  use  a 
particular  title  insurance  agent  may 
satisfy  the  requirement  no  later  than  the 
time  the  attorney  knew  or  should  have 
known  that  the  client's  fransaction 
would  require  issuance  of  a  title 
insurance  policy.  Proposed 
§  3500.15(b)(1)  states  that  if  the  three 
conditions  described  in 
55  3500.15(b)(l](i).  (ii)  and  (Ui)  are 
satisfied  since  the  date  of  any  previous 
payment  which  was  presumptively 
made  pursuant  to  an  agreement  for  the 
referral  of  business  or  the  date  of 
pubUcation  of  the  proposed  rule,  then 
the  payment  %vill  not  be  considered  a 
violation  of  Section  8. 

D.  Appendix  B 

New  Illusfrations  11-14  are  proposed 
to  be  added  to  Appendix  B  of  Regiilation 
X  in  order  to  illusfrate  application  of  the 
proposed  controlled  business 
arrangement  provisions  to  various  fact 
situations.  An  additional  sentence  is 
proposed  for  the  current  Illustration  10. 

Ftoposed  Illustration  11  would  be  the 
most  simple  "controlled  business" 
situation,  and  the  comments  would 
summarize  the  proposed  5  3500.15, 
including  subsection  (b)(1).  In  proposed 
Illustration  12,  the  referring  party  would 
be  a  franchisee  of  an  owner  and  both 
dividends  to  the  owner  and  any 
payments  by  the  owner/franchisor  to  its 
franchisee  would  be  presumed  to  be 
illegal  unless  the  relevant  exemption 
was  applied-  Proposed  Illustration  13 
would  show  how  indirect  ownership 
(through  more  than  one  corporate  layer] 
could  result  in  an  "associate" 
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relationsUp  with  s  resulting 
presumption  of  illegality  for  payments 
by  the  subsidiary  omnpany.  Franchise 
relationships  immtvoH  with  owmership 
relationships  would  be  discussed  in 
proposed  lUustration  14.  in  which  a 
franchisee  refers  business  to  another 
franchisee.  Such  a  referral  arrangement 
would  not  be  presumptively  ille^ 
under  I  3S0ai5(a).  aldiou^  it  would  be 
illegal  under  %  350ai4(b)  if  some  thing  of 
value  were  transferred  for  referrals, 
such  as  reciprocal  refenals  by  each 
franchisee. 

m.  SeclioB  •— The  Graham  Case 

Since  the  enactment  of  RESPA.  HUD 
has  considered  that  die  prohibitions  of 
Section  8  of  RESPA  extended  to  loan 
referrals  (see  illustrations  2  and  7  in  24 
CFR  Part  3500.  Appendix  B).  Although 
the  making  of  a  loan  is  not  delineated  as 
a  "settlement  service"  in  section  3(3]  of 
RESPA.  HUD  has  fraditionally  taken  the 
position,  based  on  the  statutory 
language,  that  this  list  was  not  to  be 
inclusive  of  all  settlement  services. 

This  rationale  is  grounded  in  the 
following  arguments:  (1)  Making  a 
FckteraQy-related  mortgage  loan  is 
central  to  Federal  regulation  of 
settlement  services;  (2)  the  position  that 
the  maldng  of  a  loan  is  business  incident 
to  or  part  of  a  settlement  service  is 
based  upon  a  reasonable  interpretation 
of  the  statute:  Congress  could  not  have 
meant  to  exclude  the  making  of  a 
mortgage  loan;  (3)  the  legislative  history 
indicates  that  Congress  intended  to 
make  the  scope  of  RESPA  as  expansive 
as  possible  to  deal  with  the  abuses  then 
taking  place  in  die  real  estate  business. 

However,  some  bebeve  that  RESPA 
does  not  apply  to  mortgage  loans,  even 
though  they  recognize  Uiat  the  making  of 
a  loan  is  an  integral  part  of  the  home 
purchase  process.  These  commentators 
believe  that  RESPA  was  only  intended 
to  apply  to  ancillary  services  incidental 
to  the  setdement.  In  their  view,  the 
exclusion  of  loans  from  section  3(3) 
means  that  Congress  did  not  intend 
RESPA  to  apply  to  the  making  of  a  loan. 

The  approaot  was  adopted  in  United 
States  V.  Graham  Mortgage  Corp.,  740 
F.2d  414  (6di  Cir.  1964),  reh  den.,  Nos. 
83-1628  and  83-1629  (6di  Cir..  filed 
September  28, 1984).  wherein  the  Sixth 
Circuit  Court  of  Appeals  refused  to 
follow  HUD'S  interpretation  of  the  scope 
of  Section  8(a)  for  purposes  of  a  criminal 
prosecution.  { 

This  Graham  case  involved  a  realty 
company  which  was  engaged  both  in 
traditional  brokerage  activity  and  in  the 
purchase,  rehabihtation  and  resale  of 
homes  for  its  own  account.  A  mortgage 
banker  provided  interim  financing  to  the 
realty  company  for  its  purchase. 


rehabilitadon  and  sale  of  homes  for  its 
own  account  For  each  such  loan  that  it 
received,  the  realty  company  agreed  to 
refer  to  the  owrtgage  banker  two  locm 
applicants  from  its  regular  brokerage 
business,  in  addition  to  referring  the 
purchaser  of  the  rriiabilitated  house. 
The  mortgage  banker,  when  making 
loans  to  purchasers  of  the  rehabiUtated 
homes,  charged  the  realty  company 
fewer  points  than  it  chained  other 
sellers.  To  recoup  the  income  lost 
through  this  reduction  in  points  diarged 
to  die  realty  company,  the  mortgage 
banker  increased  the  points  charged  to 
sellers  in  transactioiis  where  the  buyer- 
borrower  had  been  referred  by  the 
realty  company  boat  its  regular 
brokerage  bushiess. 

On  appeal  of  a  conviction  under 
Section  8(a)  of  the  mortgage  banking 
company,  certain  of  its  executives,  and 
an  executive  of  the  realty  conqiany.  the 
Government  argued  that  the  transaction 
came  within  the  prohibitions  of  Section 
8(a)  on  the  theory  that  the  making  of  a 
loan  is  itself  a  "settlement  service" 
within  the  meaning  of  Section  a(a). 
notwithstanding  its  absence  from  the 
admittedly  non-exclusive  definititm 
contained  in  Section  3(3)  of  RESPA. 
Finding  the  statute  and  the  legislative 
history  ambiguous  and  HUD's 
administrative  interpretations  (including 
informal  opinion  letters)  inconsistent, 
the  Court  of  Appeals  held  that  for 
purposes  of  a  criminal  prosecution 
under  Section  8(a).  the  term  "settlement 
service"  did  not  include  the  making  of  a 
mortgage  loan.* 

Since  the  Graham  decision  and  during 
the  course  of  its  preparation  of  this 
proposed  rule,  the  Department  has 
received  considerable  correspondence 
urging  ^t  it  not  adopt  a  regulatory 
position  directiy  confrary  to  the  Court  of 
Appeab'  decision  by  adopting  a 
deflnition  of  "settlement  services"  that 
specifically  includes  "the  making  of  a 
Federally  related  mortgage  loan."  The 
basis  of  this  recommendation,  as  stated 
in  one  such  letter,  was  a  concern  that 
subjecting  mortgage  financing  to  the 
prohibitions  in  R^PA  "may  have  a 
serious  and  negative  impact  on  the 
secondary  mortgage  market  and  may 
halt  efforts  to  introduce  efficiencies  in 
the  mortgage  lending  process." 

The  expressed  concern  regarding 
halting  efforts  to  introduce  efficiencies 
impliddy  assumes  that  the  mortgage 
maurketplace  does  not  need  government 


*  One  civil  case.  Ei$»Bb»rg  v.  Comfed  Mtge.. 
U.Si).C  for  Diit  of  MaM.  (a4-348S^).  adopted 
without  examiiMlioo  the  Croham  reatomng.  The 
Department  had  no  role  in  thij  case,  and  would  not 
have  contidered  the  matter  complained  of— «xoeaa 
point* — to  have  been  a  RESPA  question. 


intermediation  and  diat  settlement  fees 
must  be  sindlar  for  competing  members 
of  the  industry  to  survive.  HUD  has  been 
told  that  borrowers  are  more 
siqihisticated  than  ever  before  and  have 
more  accurate  information  available  to 
make  decisions  regarding  lending 
related  services.  WhUe  HUD  is  charged 
with  providing  protection  to 
homeboyers.  it  series  to  avoid  promotion 
of  econoBiic  inefficiencies  or  placement 
of  unwekxHne  burdens  on  lenders  and 
other  participants  in  the  settlement 
process. 

Given  the  decisions  in  the  Graham 
and  Eiaeabmg  cases,  as  wdl  as  recent 
developments  in  the  mortgage  lending 
industry.  HUD  is  seekfaig  comments 
from  the  pabUc  regarding  the  extent  diat 
RB^A  shoold  apply  to  die  making  of  a 
loan,  or  for  desirable  exceptions  that 
HUD  might  create.  HUD  has  already 
responded  to  informal  oomnients  and 
concerns  and  is  cnitendy  proposing 
liberalization  of  the  previous  RESPA 
rules,  with  a  "mortgage  broker 
exception",  and  by  allowing  disclosed 
voluntary  payments  by  bonowers  to 
mortgage  brokers.  HUD,  therefwe. 
stroi^y  urges  additional  comments, 
including  economic  analysis,  regarding 
these  matters. 

The  term  "setdement  services"  was 
not  defined  in  the  previous  RESPA  rule 
(t  36002).  HUD  now  proposes  to  add  a 
definiti(m  of  "setdement  services" 
which  states  diat  such  services  are  "any 
services  provided  in  connection  with 
setdement"  (9  3500.2(n)).  This  definition 
will  be  restated  at  the  time  of 
publication  of  the  final  rule  to  set  forth 
liUD's  determination  regarding  the 
making  of  a  loan  as  a  settlement  service. 
Pending  implementation  of  the  final  rule. 
HUD  will  adhere  to  its  longstanding 
position  and  continue  to  enforce  RESPA 
civilly  in  all  federal  circuits  and  will 
bring  criminal  prosecutions  in  every 
circuit  except  for  the  Sixth  Circuit 
(Kentiicky.  Michigan,  Ohio  and 
Tenneessee)  for  violations,  including 
those  involving  the  making  of  a 
mortgage  loan. 

The  Department  has  received 
numerous  letters  and  telephone  calls 
regarding  its  position  on  mortgage 
broker  activities.  The  Department 
requests  comments  on  its  position 
regarding  mortgage  brokers  as  cuirendy 
reflected  in  Illustration  7.  Under  the 
current  illustration,  compensation  by  a 
lender  to  a  mortgage  bn^er  is  permitted 
only  if  the  mortgage  broker  performs 
additional  services,  such  as  obtaining 
credit  and  appraisal  information,  and 
the  payment  reflects  the  reasonable 
value  of  those  services  "without 
reference  to  the  referral  value."  The 


Department  recendy  has  received 
numerous  requests  for  informal  advice 
regarding  evolving  mortgage  origination 
practices,  some  of  which  have  urged 
that  the  requirement  that  mortgage 
brokers  perform  additional  services 
introduces  an  unwarranted  inefficiency 
into  the  process.  Others  have  suggested 
that  abusive  mortgage  brpkering 
practices  are  developing  and  that  HUD 
needs  to  clarify  the  regulations  and 
discuss  permissible  practices.  Moreover, 
HUD  questions  whether  the  dangers  of 
abuse  of  position  which  Congress  sought 
to  prevent  are  presented  by  mortgage 
brokers  who  are  not  otherwise  involved 
in  the  transaction  and/or  are 
approached  by  borrowers  for  the 
explicit  purpose  of  being  brought 
together  with  a  lender.  When  a 
borrower  decides  to  deal  with  and  pay  a 
mortgage  broker  the  cost  of  the  referral 
is  clearly  separable  from  the  cost  of  the 
loan  and  a  borrower  will  be  aware  that 
a  referral  fee  can  be  avoided  entirely  if 
the  borrower  chooses  to  locate  and 
approach  mortgage  lenders  direcUy. 

In  an  informal  legal  opinion  given  by 
former  General  Counsel  John  Knapp 
dated  April  24, 1986,  HUD  approved  a 
mortgage  brokerage  program  involving 
voltmtary  payments  by  borrowers  to 
persons  who  assisted  in  bringing  the 
lender  and  borrower  together.  The 
vpluntary  payment  was  to  be  disclosed 
on  both  die  good  faith  estimate  of 
setdement  costs  and  HUD-l  setdement 
statement  and  was  not  a  condition  of 
the  loan  or  other  setdement  service.  The 
Department  continues  to  believe  that 
this  practice  does  not  violate  Section  8 
of  RESPA.  Because  this  is  a  complex 
issue  and  other  variations  on  this 
program  may  be  developing,  we  strongly 
urge  public  comment  on  this  issue  and 
request  examples  of  potential  or  actual 
problems  caused  by  this  opinion. 

To  clarify  the  issue  within  the 
framework  of  the  regulation  HUD  is 
proposing  a  mortgage  broker  exemption 
at  §  3500.l4(h](e]  for  a  voluntary 
payment  by  a  borrower  to  a  person  who 
has  acted  as  a  mortgage  broker  or  has 
otherwise  assisted  in  bringing  the  lender 
and  borrower  together,  provided  that 
such  voluntary  payment  is  disclosed  on 
both  the  good  faith  estimate  of 
setdement  costs  and  HUD-l  setdement 
statement  and  is  not  a  condition  of  the 
loan  or  other  setdement  statement 
service.  This  exemption  is  referenced  in 
revised  Illusfration  7  of  Appendix  B  and 
the  required  disclosure  of  mortgage 
broker  fees  form  is  set  forth  in  proposed 
new  Appendix  D  to  Regulation  X.  The 
Mortgage  Broker  Fee  Disclosure  Form  is 
to  be  atiached  to  the  good  faith 
estimate.  HUD  is  considering  the 


practical  and  logistical  issues  raised  by 
this  proposed  form.  For  example,  should 
the  good  Faith  Estimate  Form  (Appendix 

C)  be  combined  with  the  Mortgage 
Broker  Fee  Disclosure  form  (Appendix 

D)  or  should  mortgage  broker  fee 
disclosure  language  be  included  with  the 
other  mandatory  good  faith  estimate 
language  m  §  3500.7(c)?  HUD  requests 
any  alternative  proposals  which  would 
be  less  burdensome  and  more  in 
conformance  with  actual  business 
practices. 

HUD  is  also  considering  adding  an 
explicit  exemption  in  S  3500.14  for  a 
"payment  by  a  lender  to  a  person  who 
has  acted  as  a  mortgage  broker  or  has 
otherwise  assisted  in  bringing  the  lender 
and  borrower  together,  provided  that 
such  person  has  not  otherwise  acted  as 
a  provider  of  setdement  services  in 
connection  with  the  transaction  and  has 
not  received  any  other  compensation  or 
thing  of  value  from  the  borrower,  the 
seller,  the  builder,  or  any  other  person 
for  services  related  to  the  transaction." 
This  proposed  exemption  coidd  be 
considered  an  extension  of  the 
exemption  already  extended  by  Section 
8(c)(1)(C)  of  RESPA  to  die  payment  of  a 
fee  "by  a  lender  to  its  duly  appointed 
agent  for  services  actually  performed  in 
the  making  of  a  loan."  Any  mortgage 
broker  exemption  will  be  adopted  only 
after  consultation  with  the  Attorney 
General,  the  Administrator  of  Veterans' 
Affairs,  die  Federal  Home  Loan  Bank 
Board,  the  Federal  Deposit  Insivance 
Corporation,  the  Board  of  Governors  of 
the  Federal  Reserve  System,  and  the 
Secretary  of  Agriculture.*  HUD  intends 
to  begin  this  constdtation  process  after 
publication  of  this  proposed  rule  but 
anticipates  that  the  consultation  will 
also  encompass  consideration  by  such 
other  agencies,  as  well  as  by  HUD,  of 
public  comments  received  on  the 
proposal. 

A  mortgage  broker  exemption  would 
not  make  compensated  loan  referrals  by 


*  It  should  be  noted  that  the  Mortgage  Broker 
exemption  does  not  comport  with  current  Federal 
Housing  Administration  rules,  specifically  24  CFR 
203.1(b)  which  states  as  follows: 

(b)  Prohibited  payments.  A  mortgagee  may  not 
pay  anything  of  value,  directly  or  indirectly,  in 
connection  with  any  insured  mortgage  transaction 
or  transactions  to  any  |>erson  including  but  not 
limited  to  an  attorney,  escrow  agent,  title  company, 
consultant,  mortgage  broker,  seller,  builder,  or  real 
estate  agenl  if  such  person  has  received  any  other 
compensation  from  the  mortgagor,  the  seller,  the 
builder,  or  any  other  person  for  services  related  to 
such  transactions  or  bom  or  related  to  the  purchase 
or  sale  of  the  mortgaged  property,  except  that 
compensation  may  be  paid  for  the  actual 
performance  of  such  services  as  may  be  approved 
by  the  Commissionpr  Tho  mortgagee  shall  not  pay  a 
referral  fee  to  any  person  or  organization. 

Comments  are  requested  as  to  whether  the  FHA 
rule  should  also  be  altered  so  as  to  encompass  a 
mortgage  broker  exemption. 


persons  who  are  otherwise  involved  in 
the  fransaction perse  or  even 
presumptively  illegal  under  Section  a 
Instead,  it  would  leave  the  legality  of 
such  compensation  dependent  upon  a 
determination  of  the  reasonableness  of 
the  charge  in  relation  to  the  value  of  the 
service.  (Under  the  mortgage  broker 
exemption  mentioned  above,  a 
determination  of  reasonableness  of  the 
broker's  compensation  is  not  required. 
HUD  anticipates  that  market 
competition  among  lenders  based  on 
cost  of  the  loan  package  to  borrowers 
■  will  provide  an  effective  and  adequate 
source  of  restraint  on  fees  paid  to 
mortgage  brokers.) 

As  indicated  above.  HUD  in  recent 
months  has  received  numerous  requests 
for  informal  advice  regarding  the 
possible  application  of  Section  8  of 
RESPA  to  various  loan  origination 
practices,  including  computerized  loan 
information  and  origination  service 
networks  and  use  of  mortgage  brokers 
paid  directly  by  borrowers,  and  has 
been  able  to  respond  affirmatively  to 
most  such  requests  on  the  basis  of  its 
pre-Graham  position.  Therefore,  HUD 
does  not  believe  that  continued 
adherence  to  that  position,  as  reflected 
in  the  proposed  rule,  will  interfere  with 
continuing  efforts  to  introduce 
efficiencies  into  the  mortgage 
origination  process. 

HUD  solicits  comment  on  appUcation 
of  Section  8  to  the  mortgage  loan 
origination  process,  including 
suggestions  as  to  additional 
circumstances  that  might  usefully  be 
treated  by  Illustrations  in  Appendix  B. 
HUD  is  especially  concerned  about 
Section  8  enforcement  matters  and 
intends  to  pursue  violations 
demonstrated  in  Illustrations  in 
Appendix  B  as  part  of  its  stepped-up 
enforcement  policy. 

IV.  Odier  Provisions  of  RESPA 

The  current  Regulation  X  makes  no 
mention  of  Sections  9, 10, 18, 17.  or  19(c) 
of  RESPA.  (Section  11  does  not  pertain 
to  HUD,  while  Sections  13, 14  and  15 
require  reports  of  demonstration 
projects  by  HUD  and  do  not  impose 
obligations  on  any  other  party).  All 
other  sections  of  RESPA  are  covered  by 
Regulation  X.  HUD  is  proposing 
interpretive  regulations  for  Section  9(a) 
(seller  cannot  require  buyer  to  use 
particidar  tide  company — proposed 
S  3500.16)  and  Section  10  (limitations  on 
escrow  accoimts — proposed  S  3500.17). 
Sections  9(b)  (liabUity  for  violation  of 
9(a)— proposed  S  3500.19(c)),  16  (court 
jurisdiction— proposed  8  3500.19(d)),  17 
(effect  on  contracts  and  Uens — proposed 
S  3500.18)  and  19(c)  (new  investigative 
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and  subpoena  authority — proposed 
S  3500.19(e))  need  no  interpretation  but 
HUD  is  proposing  to  incorporate  them 
nearly  verbatim  in  Regulation  X  so  that 
it  would  cover  all  parts  of  RESPA 
relevant  to  private  parties,  thereby 
avoiding  the  need  for  them  to  consult 
both  the  statute  and  Regulation  X. 

HUD  issued  an  Advance  Notice  of 
Proposed  Rulemaking  in  1978  requesting 
comments  on  various  matters  including 
regulations  for  Section  9  and  Section  10 
(43  FR  39701).  With  regard  to  Section  9. 
most  commenters  opposed  a  regulation 
with  one  or  more  of  these  objections: 
Section  9  itself  is  adequate.  States 
adequately  regulate  the  area,  there  were 
no  known  abuses  in  the  area,  and  (most 
common)  "clarifying"  regulations  tend  to 
confuse  rather  than  clarify.  HUD  took  no 
action  foUowing  the  1978  ANPR.  If  HUD 
repeated  Section  9  verbatim  in 
Regulation  X.  none  of  these  objections 
would  be  relevant  HUD  invites 
comments  generally  on  what 
clarifications  or  interpretations  of 
Section  9,  if  any,  would  be  desirable  as 
opposed  to  a  verbatim  incorporation  of 
Section  9  in  the  regulations.  In  addition 
to  a  verbatim  incorporation.  HUD  is 
proposing  to  incorporate  only  one 
position  which  HUD  has  repeatedly 
stated  in  unofficial  staff 
interpretations — that  sellers  who  choose 
and  p>ay  the  title  company  do  not  violate 
Section  9  as  long  as  they  do  not 
indirectly  recover  the  cost  from  the 
buyer  as  a  separate  charge  or  a  specific 
adjustment  to  the  sales  price.  The 
concept  of  "required  use"  is  central  to 
Section  9  and  the  new  i  3500.14(g) 
discussed  above  would  also  be      i 
applicable  here.  | 

The  majority  of  commenters  also 
opposed  a  regulation  for  Section  10, 
generally  on  the  grounds  that  no  escrow 
account  abuses  existed,  that  State 
requirements  to  pay  interest  kept 
escrow  accounts  to  a  minimum  and  the 
requirements  of  the  Federal  Home  Loan 
Bank  Board  were  stricter.  However,  a 
significant  minority  of  commenters 
contended  that  Section  10  was  unclear, 
incomprehensible  or  too  complex  and 
encouraged  clarifying  regulations.  HUD 
proposes  to  reward  Section  10 
requirements  to  improve  their  clarity 
and  proposes  a  new  S  3500.17  for  this 
purpose.  The  regulation  would  apply  to 
all  Federally  related  mortgage  loans, 
whenever  made,  except  those  which  are 
in  classes  exempt  from  Regulation  X 
disclosure  requirements  under 
§  3500.5(c).  Since  no  specific 
enforcement  mechanism  is  provided  to 
HUD  with  respect  to  Section  la  HUD 
believes  it  is  important  that  borrowers 
have  adequate  information  about  their 


accounts  to  pennlt  them  to  determine 
lender  compUance  and  require 
correction  in  case  of  noncompliance.  To 
ensure  borrowers  are  provided  with 
annual  escrow  information.  HUD  has 
considered  requiring  an  annual  lender 
statement  on  escrow  account  status.  It 
would  be  based  in  part  on  State 
statutes,  particularly  Cal.  Civil  Code 
§  2954.2  (Deering  1986  Supp.),  Iowa 
Code  Ann.  i  524.905(2)  (West  1986-7 
Cum.  Supp.)  and  Mich.  Stat.  Ann. 
§  26.575(1)  (Callaghan  1982).  HUD 
beUeves  that  the  actual  practice  of  many 
lenders  may  already  include  an  annual 
escrow  account  statement  HUD  solicits 
comment  on  the  suggested  annual 
statement  requirement  and  questicms 
whether  such  a  requirement  would 
impose  additional  or  unnecessary 
paperwork  burdens.  Additionally,  HUD 
invites  comments  on  the  desirability  of 
such  regulations,  as  opposed  to  verbatim 
incorporation  of  section  10. 

V.  Other  Changes  to  Regulation  X 

HUD  is  proposing  numerous  other 
changes  to  Regulation  X.  Many  are 
minor  changes  to  the  current  text  of 
Regulation  X  for  such  purposes  as 
clarifying  terminology,  increasing 
consistent  usage  of  terminology,  slight 
reorganization  of  provisions  or  updating, 
and  will  not  require  a  change  in  the 
behavior  of  persons  who  currently 
c(Mnply  with  Regulation  X.  A  few 
changes  can  have  a  substantive  impact 
This  proposed  rule  is  not  a  complete 
revision  of  Regiilation  X.  nor  is  it  in 
general  a  proposal  to  adopt 
interpretations  of  RESPA  inconsistent 
with  or  beyond  the  scope  of  the  ctirrent 
Regulation  X.  It  is  an  updating  of  the 
rule  with  the  benefit  of  over  thirteen 
years'  experience.  Nevertheless, 
comments  on  any  matters  related  to 
Regulation  X  are  welcome  and  will  be 
reviewed  when  the  final  rule  is  drafted. 
Specific  changes  being  proposed,  on 
which  comment  is  invited,  are  described 
in  this  section. 

Section  35002  Definitions.  HUD  is 
proposing  to  revise  some  of  the  existing 
definitions  and  to  add  a  number  of  new 
definitions  in  addition  to  the  controlled 
business  arrangement-related 
definitions  previously  discussed  and 
contained  in  S  3500.15. 

1.  Date  of  settlement  The  current 
definition  uses  the  date  on  which  the 
lender's  security  interest  becomes 
e^tive.  The  right  of  one-day  advance 
review  of  the  HUD-1  settlement 
statement  is  keyed  to  this  date  (see 
S  350aiO)  and  that  right  could  be 
meaningless  if  the  borrower  is  required 
to  sign  documents  and  provide  cash  to 
the  settlement  agent  prior  to  the  date  the 
security  interest  becomes  effective. 


There  is  also  no  unifonn  nationwide 
point  in  a  transaction  at  ¥^cfa  a 
security  interest  becomes  effective;  for 
example,  in  some  jurisdictions  local  law 
could  link  effectiveness  to  initial  funds 
disbursement  which  might  be  delayed 
after  the  commencement  of  settlement 
HUD  therefore  proposes  to  redefine 
"date  of  settlement"  in  terms  of  the  date 
on  which  the  borrower  signs  the  seciuity 
docimients  (or  the  documents  obligating 
the  borrower  to  repay,  for  construction 
loans  to  builders  or  loans  to 
manufactured  home  dealers  which  are 
converted  to  permanent  financing  for 
the  first  user  of  the  residence). 

2.  Federally  related  mortgage  loon. 
Currently  this  term  is  defined  in 

S  3500.5(b)  in  a  manner  which  is 
deliberately  more  limited  than  &e 
statutory  definititHi.  Exemptions  from 
statutory  coverage  are  currently 
included  boA  in  the  definition  and  in 
S  3500.S(d),  with  some  overlap.  The 
proposed  rule  would  use  the  term  only 
in  its  full  statutory  sense,  with  changes 
fivm  the  statutory  language  only  to  the 
extent  necessary  to  interpret  ambiguous 
statutory  language  such  as  "residential 
real  property."  Exemptions  of  some 
classes  of  loans  from  the  "disclosure" 
and  escrow  account  provisions  of 
Regulation  X  would  continue  to  be  listed 
in  S  3500.5.  The  proposed  definition 
would  give  a  broad  meaning  to  the  term 
"residential  real  estate  loan"  as  that 
term  is  used  in  S  3500.2(b)(2)(iv)  in 
conformity  with  the  prevailing  HUD 
interpretation. 

3.  Good  faith  estimate.  The  term 
would  be  defined  for  the  first  time. 

4.  HUD-1  settlement  statement.  This 
term  would  be  defined  for  the  first  time, 
(llie  term  "Uniform  Settlement 
Statement"  would  no  longer  be  used 
under  the  proposed  rule.) 

5.  Lender  and  mortgaged  property. 
These  terms  are  proposed  for  minor 
change  in  the  wording  but  not  the 
substance  of  the  current  definition. 

6.  Manufactured  home.  This  new 
defined  term  would  replace  "mobile 
home"  in  keeping  with  current  HUD 
usage. 

7.  RESPA  would  be  redefined  to 
include  the  1983  amendment 

8.  Settlement  This  key  term  for 
RESPA  is  currently  imdefined  in  both 
RESPA  and  Regulation  X.  It  is  proposed 
for  definition  in  two  senses:  generally  as 
the  process  of  conveying  tide  including 
rendering  of  facilitating  services,  and 
specifically  as  the  actual  exchange  of 
funds  and  documents.  As  part  of  the 
term  "settlement  services",  for  example, 
both  RESPA  and  Regulation  X  use  the 
term  "settlement"  in  its  general  sense 
while  some  provisions,  such  as  the  r^t 
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of  one-day  advance  review  of  the  HUD- 
1  settlement  statement  or  the  term 
"settlement  agent",  use  the  term 
"settlement"  in  its  specific  sense  as  an 
event  occurring  in  a  defiboed  time  and 
place. 

9.  Settlement  agent  This  term  would 
be  defined  as  equivalent  to  the  statutory 
phrase  "person  conducting  settlement". 
If  no  one  else  is  chosen,  the  Lender 
would  be  considered  the  setdemenl 
agent 

10.  Settlement  Service.  This  term  is 
defined  in  Section  3(3}  of  RESPA  but  is 
not  defined  directly  in  Regulation  X.  "The 
term  appears  in  five  substantive 
provisions  of  the  statute:  Section  5(c). 
requiring  the  lender  to  provide  a  "good 
faith  estimate  of  the  amount  or  range  of 
charges  for  specific  settlement  services 
the  borrower  is  likely  to  incur  in 
connection  with  the  settlement";  Section 
(8),  which  prohibits  compensation 
pursuant  to  any  agreement  or 
understanding  that  "busbiess  incident  to 
or  a  part  of  a  real  estate  settlement 
service  involving  a  federally  related 
mortgage  loan  shall  be  referred  to  any 
person";  Section  8(b),  which  prohibits 
splitting  of  charges  "made  or  received 
for  the  rendering  of  a  real  estate 
settlement  service  •  *  •  other  than  for 
services  actually  perfornl^d";  and 
Sections  3(7)  and  8(c)(4)(B),  which  refer 
to  a  provider  of  settlement  services. 

Since  enactment  of  RESPA,  HUD  has 
considered  diat  the  term  "settlement 
service"  has  the  same  meaning  under  all 
sections  of  RESPA,  and  that  in  all 
contexts  the  meaning  includes  the 
making  of  the  loan  itself.  This 
interpretation  is  reflected  in  Regulation 
X  as  currently  in  effect.  For  example,  the 
charges  for  which  good  faith  estimates 
are  required  to  be  made  include,  among 
other  things,  items  payable  in 
connection  with  the  loan,  e.^.,  "loan 
origination  fees",  "loan  discounts  (i.e., 
"points"),  and  "prepaid  interest".  24 
CFR  350a7(c)  and  Part  3500,  Appendix 
A.  A  definition  of  "settlement  service"  is 
proposed  to  be  added  in  i3500.2(n)  and 
includes  any  services  provided  in 
connection  with  settlement. 

11.  Special  information  booklet  This 
term  would  be  defined  for  the  first  time. 
The  definition  would  also  indicate  that 
the  booklet  is  published  in  the  Federal 
Register. 

12.  Title  company.  This  term  would  be 
defined  for  the  first  time  by 
incorporating  verbatim  Section  3(4) 
RESPA. 

Section  3S0O3:  No  delegation  of 
authority  to  HUD  field  offices.  This 
section  would  be  revised  to  remove 
obsolete  references  to  HUD  field  offices 
and  to  indkate  the  appropriate  office  for 
public  inquiries.  All  power  and  authority 


of  the  HUD  Secretary  under  RESPA  is 
currently  delegated  to  the  Director, 
Office  of  Insured  Sngle  Family  Housing, 
47  FR  30653  Quly  14. 1982)  and  51  FR 
43670  (December  3, 1986). 

Section  35004:  Reliance  upon  rule, 
regulation  or  interpretation  by  HUD. 
This  section  now  states  that  Regulation 
X  and  its  appendices  are  the  only 
"interpretations"  of  HUD  which  can 
provide  protection  fit>m  liability  under 
Section  19(b)  of  RESPA.  Since  Section 
19(b)  mentions  rules,  regulations  and 
interpretations  thereof,  HUD  clearly  has 
the  legal  authority  to  take  a  different 
approach  by  issuing  other  official 
interpretations  of  Regulation  X  on  which 
the  pubUc  could  rely.  HUD  proposes  to 
modify  this  section  to  permit,  but  not 
mandate,  a  procedure  of  publishing  such 
official  interpretations  in  the  Federal 
Re^ster.  Such  interpretations  would 
normally  be  of  general  applicability 
rather  than  directed  to  a  specific  case. 
While  such  procedures  would  not 
necessarily  eliminate  all  unofficial  staff 
responses  to  specific  inquiries,  it  could 
reduce  staff  time  spent  on  repetitive 
inquiries  and.  more  importantly,  reduce 
the  potential  for  confusion  inherent  in 
the  the  existence  of  unofficial 
interpretations  issued  over  many  years 
which  are  collected  and  published 
privately  and  relied  upon  by  the  public 
despite  their  non-binding  nature  and 
their  possible  inconsistency  with  current 
HUD  positions. 

Section  3500.4  currently  excludes  this 
staff  advice  from  the  scope  of  "official 
interpretations"  on  which  any  person 
may  rely.  No  change  from  this  position 
is  reflected  in  the  proposed  rule  being 
published.  However.  HUD  solicits 
comment  on  the  question  of  the  effect  to 
be  given  to  staff  responses  to  inquiries. 
For  example,  should  such  advice  be 
given  an  effect  similar  to  that  of  an  IRS 
private  letter  ruling,  so  that  at  least  the 
party  to  whom  it  is  addressed  may  rely 
upon  it?  These  questions  are  particularly 
critical  in  the  context  of  Section  8, 
violation  of  which  may  involve  criminal 
penalties  as  well  as  civil  liabiUty. 

Section  3500.5  Coverage  of  RESPA.  As 
proposed  for  revision,  this  section  would 
no  longer  define  "Federally  related 
mortgage  loan"  (which,  as  noted,  will  be 
defined  in  f  3500.2(b))  but  would  serve 
two  purposes:  to  clariJy  the  meaning  of 
the  statutory  exclusion  of  "temporary 
financing  such  as  a  construction  loan" 
(in  S  3(1)  of  RESPA]  and  to  exempt  some 
classes  of  Federally  related  mortgage 
loans  fnaa  the  disclosure  provisions  and 
bom  the  escrow  account  limitations  of 
RESPA/Regulation  X.  The  current 
exemptions  would  be  retained  in 
substance  but  in  substantially  reworded 
and  simplified  form.  An  additional 


exemption  would  be  added  for  property 
purchased  primarily  for  the  purpose  of 
investment 

Section  3500.6  Special  information 
booklet  Minor  editorial  changes  are 
proposed  for  this  section.  The  sole 
substantive  change  proposed  is  a 
deletion  of  the  current  rule  requiring 
only  one  special  information  booklet 
(and,  because  of  S  3500.7(a),  one  copy  of 
the  good  faith  estimate)  in  cases  of 
multiple  borrowers.  HUD  believes  each 
borrower  should  receive  this 
information  in  order  to  fully  implement 
RESPA's  objective  of  consumer 
information.  However,  HUD  proposes 
not  to  require  the  information  to  be 
provided  separately  to  husband  and 
wife  or  to  secondary  obligors  such  as 
guarantors.  HUD  recognizes  that  its 
proposal  differs  fit)m  Section  121(b)  of 
the  Truth  in  Lending  Act  in  which 
disclosure  to  only  one  primary  obligor  is 
required;  there  is  no  express  or  implied 
equivalent  provision  in  RESPA.  HUD 
requests  comments  on  this  dtange  and 
specifically  questions  whether  this  new 
requirement  will  create  unnecessary  and 
burdensome  paperwork  without  a 
corresponding  benefit 

Section  3500.7    Good  faith  estimate, 
A  number  of  substantive  revisions  are 
proposed.  Most  important.  HUD 
proposes  a  suggested  format  for  the 
good  faith  estimate  as  set  forth  in  a 
proposed  new  Appendix  C  to  Regulation 
X.  The  current  rule  and  the  proposed 
rule  both  permit  a  lender  to  use  any 
form  as  long  as  certain  minimum 
requirements  are  met,  but  these 
minimum  requirements  would  be 
expanded  and  made  more  specific  in  the 
proposed  rule.  In  HUD's  experience,  the 
good  faith  estimates  actually  used  by 
lenders  often  fail  to  meet  minimum 
requirements  and  may  not  facilitate 
borrower  comparison  with  the  HUD-1 
settlement  statement  even  when  the 
current  S  3500.7  is  complied  with.  The 
suggested  format  in  proposed  Appendix 
C,  if  used,  should  contribute  to  lender 
compliance  and  borrower 
comprehension.  As  under  the  current 
rule,  the  lender  will  also  be  permited  to 
use  Section  L  of  the  HUD-1  settlement 
statement  as  long  as  additional 
prescribed  material  is  added. 

HUD  also  proposes  modifying 
S  3500.7(e)(2}  which  requires  any  lender 
requiring  use  of  a  particular  provider  of 
legal  or  title  examination  services  or 
title  insurance  to  disclose  the  existence 
(but  not  the  nature]  of  any  "business 
relationship"  with  the  provider.  The 
proposed  changes  are  in  proposed 
S  3500.7(d)  and  require  a  disclosure  of 
the  nature  of  the  relationship  (including 
a  non-business  relationship]  and  explain 
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the  meaning  of  "relationship".  HUiys 
concerns  are  that  insufficient  guidance 
is  currently  given  to  lenders  as  to  when 
disclosure  is  needed,  and  that  for 
disclosure  to  a  borrower  the  nature  of  a 
relationship  is  significant  information. 
HUD  also  proposes  to  move  the 
recordkeeping  requirements  of 
S  350a7(f)  to  a  new  S  3500.10(e).  Other 
minor  editorial  changes  are  proposed  for 
S350a7. 

Section  3500.8    UseofHUD-l 
settlement  statement  Ktinor  editorial 
dianges  are  proposed  for  this  section. 
All  specific  requirements  for  completion 
of  the  HUD-1  settlement  statement 
would  be  contained  in  revised 
instructions  in  Appendix  A  to 
Regulation  X.  Part  of  the  current 
paragraph  (c)  would  be  incorporated 
into  S  3500.10(b)  and  the  remainder 
would  be  incorporated  into  S  3500.10(e). 
Allowable  mo<Ufications  to  the  HUD-1 
Settlement  Statement  for  certain 
reporting  aspects  of  the  Tax  Reform  Act 
of  1986  are  published  at  52  FR  29782, 
June  3. 1967. 

Section  35003   Reproduction  of 
HUD-1  settlement  statement  Minor 
editorial  changes  are  proposed  for  this 
section. 

Section  3500.10   Inspection  and 
.fclivery  of  HUD-1  settlement  statement 
Cuirendy  lenders  must  keep  completed 
HUD-1  settlement  statements  for  two 
years  after  the  date  of  settlement.  Since 
the  statute  of  limitations  for  Section  8 
actions  by  the  HUD  Secretary  or  an 
Attorney  General  or  insurance 
commissioner  of  a  State  has  been 
extended  to  three  years,  the  proposed 
paragraph  (e)  would  also  extend  the 
recordkeeping  requirement  to  three 
years.  Paragraphs  [b]  and  (e)  are  each 
proposed  to  include  parts  of  the  current 
S  3S003(c).  In  keeping  with  the  change 
to  9  35006.  each  borrower  and  seller 
would  be  entitled  to  a  copy  of  the  HUD- 
1.  but  a  copy  need  not  be  provided 
separately  to  both  husband  and  wife  or 
to  secondary  obligors  such  as 
guarantors.  HUD  requests  comments  on 
diis  change  and  specifically  questions 
whedier  this  new  requirement  will 
create  imnecessary  and  burdensome 
paperwork  without  a  corresponding 
benefit 

Section  3500.11    Mailing:  Section 
3500.12   No  fee.  Minor  editorial  changes 
are  proposed  for  these  sections. 

Section  350013  Relation  to  State  laws. 
The  current  section  consists  primarily  of 
a  verbatim  repetition  of  Section  18  of 
RESPA.  The  proposed  rule  would 
rewrite  the  requirements  of  Section  18 
for  clarity  while  also  incorporating  new 
Section  8(d)(6)  of  RESPA.  It  also  would 
set  fovtii  HUD's  view  that  the  term 
"^te  law"  as  used  in  Section  18  should 


properly  be  read  as  including  Stcite 
regulations  as  well  as  legal  enactments 
by  State  political  subdivisions. 

Section  3500.14    Inhibition  against 
kickbacks  and  unearned  fees.  In 
addition  to  changes  discussed  in 
Sections  D  and  IQ  above,  a  revision  of 
the  paragraph  structure  of  the  section  Is 
proposed  to  eliminate  unnecessary 
redundancy  and  quotation  of  statutory 
text  as  shown  in  the  following  chart 
which  compares  the  current  paragraphs 
in  S  3500.14  and  the  ciirrent  headhigs 
with  the  equivalent  proposed 
paragraphs  and  headings. 

Comparison  of  Current  and  Proposed 
93500.14 
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HUD  also  proposes  to  revise  the 
current  {  3500.14(f)(1).  which  has  been 
redesignated  as  {  3500.14(g)(2)(ii)  in  die 
proposed  rule,  to  apply  to  all  kinds  of 
insurance  which  may  be  a  settlement 
service  rather  than  only  title  insurance. 
HUD  proposes  to  delete  the  current 
8  3500.14(g)(4)  as  unnecessary  and 
confusing  in  light  of  the  new  "controlled 
business"  pro^sions. 

Sections  3500.16-18.  These  proposed 
new  sections  are  explained  in  Section 
rv  of  this  preamble. 

Section  3600.19  Enforcement  and 
investigatiotta. 

Paragraph  (a)  would  generally  explain 
the  manner  of  enforcement  of  the 


various  provisions  of  RESPA.  Paragraph 
(b)  would  repeat  largely  verbatim. 
Sections  8(d)(1).  (2).  (4)  and  (5)  of 
RESPA.  Paragraph  (c)  would  repeat 
largely  verbatim.  Section  9(b)  of  RESPA 
and  note  the  unavailability  of  authority 
to  award  court  costs  and  attorney's  fees 
in  Section  9  actions.  It  should  be  noted 
that  while  RESPA  does  not  specifically 
authorize  such  a  recovery  pursuant  to  its 
own  provisions,  a  buyer  may  be  able  to 
recover  court  costs  and  attorney's  fees 
under  the  Federal  Rules  of  Civil 
Procedure  or  other  statutory  authority. 
Paragraphs  (d)  and  (e)  of  this  proposed 
new  section  set  forth  Sections  16  and 
19(c)  of  RESPA. 

Appendix  A.  HUD's  1961  report  to  the 
Congress,  required  by  section  14  of 
RESPA.  reported  that  the  present 
instructions  for  completing  the  HUD-1 
settlement  statement  containedin 
Appendix  A  to  Regulation  X  were 
"incomplete,  imprecise  and  difficult  to 
understand."  In  response  to  these 
concerns  of  providers  of  settlement 
services  and  consumers  and  based  upon 
several  informal  inquiries  which 
indicate  many  common  errors  in 
completing  the  HUD-1,  HUD  proposes  to 
revise  the  instructions  considerably. 
Because  most  of  these  concerns  could  be 
addressed  through  improved 
instructions,  no  substantive  change  in 
the  HUD-1  is  proposed.  HUD  intends  to 
maintain  the  HUD-1  in  its  current 
consumer-oriented  form.  Lenders  and 
others  whoieproduce  the  HUD-1  should 
be  aware  that  the  required  OMB  number 
has  changed  as  shown  on  the  form  in 
Appendix  A.  Future  number  changes 
may  be  announced  in  the  Federal 
Register  under  the  proposed 
fi  3500.9(a)(5).  Comments  are  requested 
regarding  these  proposed  instructions 
and  other  problems  with  the  HUD-1  or 
the  instructions. 

Comments  are  also  requested 
regarding  any  problems  or  advantages 
which  would  result  from  reduction  in 
size  of  the  HUD-1.  The  General  Services 
AdmlnistratioD  has  requested  HUD  to 
convert  as  many  forms  as  possible  to 
the  &5'  X 11'  size.  While  developing  the 
proposed  rule,  HUD  attempted  to  reduce 
the  size  of  the  current  legal-size  HUD-1 
but  found  some  drawbacks,  e.g., 
reduction  in  the  number  of  blank 
numbered  spaces  and  elimination  of  the 
blank  space  at  die  bottom  of  the  form. 

For  clearer  terminology,  the  proposed 
instructions  would  use^erms  whidi  are 
defined  in  proposed  Regulation  X  [i.e., 
date  of  settlement  setdement 
setdement  agrat).  To  cdd  both  die 
settlement  agent  and  the  borrower,  the 
pn^(Med  instructions  would  provide 
guidance  for  each  section  and  line  of  the 


Federal  Register  /Vol.  53.  No.  94  /  Monday.  May  16,  1988  /  Proposed  Rules 


17433 


HUD-1.  Use  of  blank  lines  would  also 
be  explained. 

Frequendy,  setdement  agents  have 
failed  to  provide  all  information 
required  in  each  line.  The  proposed 
instructions  would  emphasize  the 
insertion  of  addresses  and  zip  codes  in 
Section  F,  identification  of  the  person  or 
firm  to  whom  payments  have  been  made 
and  listing  of  percentage  and  per  diem 
charges.  Unlike  the  current  instructions, 
the  proposed  instructions  for  Sections  D 
and  E  would  require  all  borrowers  and 
sellers  to  be  named  on  the  HUD-1.  The 
proposed  instructions  would  also 
describe  in  greater  detail  the  specific 
setdement  charges  to  be  listed  in 
Section  L 

The  concept  of  "P.O.C."  charges  (paid 
outside  of  closing)  would  be  clwified  to 
address  problems  in  disclosing  chai^ges 
paid  outside  of  setdement  in  cases 
where  borrower's  deposits  are  held  by  a 
third  party  who  will  not  serve  as  the 
setdement  agent  but  will  retain  all  or 
part  of  the  deposit  as  a  commission  or 
fee.  The  current  HUD-1  instructions  do 
not  assist  setdement  agents  in  cases 
where  the  setdement  agent  or  someone 
else  holds  the  borrower's  deposit 
against  the  sales  price  (earnest  money). 
Proposed  insbuctions  for  lines  201, 501. 
506, 507  and  703  and  P.O.C.  items  would 
account  for  the  handling  of  earnest 
money  deposits. 

The  proposed  instructions  would 
elaborate  on  certain  common  methods 
of  financing.  For  example,  proposed 
instructions  for  Line  202  would  provide 
for  cases  involving  the  use  of  conversion 
of  temporary  financing  into  permanent 
financing.  The  types  of  setdement 
charges  may  vary  from  other 
setdements,  but  the  proposed 
instructions  would  suggest  the  HUD-1 
should  be  completed  taking  into  account 
adjustments  and  charges  related  to  the 
temporary  and  permanent  financing 
which  are  known  at  the  date  of 
setdement.  Lines  204-2p9  would  be  used 
to  indicate  any  seller  financing 
arrangements  or  other  new  loans  not 
listed  in  Line  202. 

The  proposed  instructions  revise  the 
treatment  of  various  fees  in  Unes  801- 
811  to  reflect  the  current  FHA.  VA  and 
FmHA  practices  and  pnicedures. 
Because  FHA,  VA  and  FinHA  do  not 
chai^ge  application  fees.  Line  806  should 
only  be  used  for  ^plication  fees 
required  by  private  mortgage  insurance 
companies.  VA  funding  fees  should  be 
listed  on  Line  904  and  90S.  Proposed 
instmctions  for  Lines  806^811  would 
indicate  ttiat  diese  Ibies  are  to  be  osed 
to  list  additional  items  payable  in  , 
conqectioq  with  Ae  loan  iip^Kufing, fees 
to  morlgage  originators  or  mortgage 
brokers.  Pn^xised  instructions  ror  Lines 


902-905  would  provide  instructions  for 
Usting  lump  stun  mortgage  insurance 
premiums.  Other  items  which  are  either 
required  by  the  lender  to  be  paid  in 
advance  {such  as  flood  insurance, 
mortgage  life  insurance,  credit  life 
insurance  and  disabihty  insurance]  or 
paid  at  setdement  but  not  required  to  be 
paid  at  setdement  would  be  listed  on 
Lines  904  and  905.  The  proposed 
instructions  would  also  provide 
directions  for  transactions  involving 
more  than  one  attorney  (Lines  1100- 
1113). 

Appendix  B.  New  proposed 
Illustrations  Nos.  11-14  are  explained  in 
Section  n  of  this  preamble. 

Appendix  C.  This  proposed  new 
appendix  would  be  a  suggested  form  for 
the  good  faith  estimate  to  correspond  to 
the  proposed  revision  of  S  3500.7. 
Comments  are  requested  on  this 
suggested  form. 

Appendix  D.  This  proposed  new 
appendix  would  be  the  required  form  to 
disclose  mortgage  broker  fees  which  are 
permitted  by  §  3500.14(g)(6).  Comments 
are  requested  on  this  form,  including 
whether  it  should  be  required  or 
whether  the  elements  should  be 
included  elsewhere.  , 

Regulatory  Flexibility  Act 

Pursuant  to  5  U.S.C.  605(b)  (die 
Regulatory  Flexibilitj-  Act),  die 
undersigned  hereby  certffies  that  this 
proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  While  the 
proposals  would  have  some  economic 
impact  on  small  lenders  and  other  small 
businesses  in  a  position  to  refer 
setdement  services  business  such  as 
builders,  real  estate  brokers  or  agents     . 
and  attorneys,  the  impact  is  not 
expected  to  be  substantial  HUD  finds 
that  there  are  no  tmticompetitive 
discriminatory  aspects  of  the  proposed 
rule  with  regaird  to  small  entities  nor  are 
there  any  unusual  procedures  that 
would  need  to  be  complied  with  by 
small  entities. 

Environmental  Impacts 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  wi^  Part  50  of 
this  tide  which  implements  Section 
102(2)(C)  of  die  National  ^vironmental 
Policy  Act  of  1969. 42  U.S.C.  4332.  Ilie 
Finding  of  No  Significant  Impact  is 
available'fbr  inspection  and  (copying 
during  regnlar  business  hours  in  the 
Office  of  the  Roles  DoiJcet  Cleric  Rbom 
10278, 451  Sevendi  Street.  SW.. 
Washington,  DC  20410.  .  ' 


OMB  Coottol  Number 

The  information  collection 
requirements  contained  in  {§  3500.7, 
3500.8,  3500.9,  3500.10,  HUD-1 
(Appendix  A  to  the  proposed  rule)  and 
Appendix  C  of  diis  proposed  rule  have 
been  approved  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520)  and  have  been  assigned 
OMB  control  number  2502-0265.  The 
information  collection  requirements 
contained  in  Appendix  D  of  this 
proposed  rule  have  been  submitted  to 
OMB  under  the  provisions  of  the 
Paperwork  Reduction  Act  No  person 
may  be  subjected  to  a  penalty  for  failure 
to  comply  with  this  information 
collection  requirement  until  it  has  been 
approved  and  assigned  an  OMB  contitil 
number.  The  OMB  contit)l  number, 
when  assigned,  will  be  announced  by 
separate  notice  in  die  Federal  Register. 

Regulatory  Impact  Analysis^ 

The  proposed  rule  does  not  constitute 
a  "major  rule"  as  that  term  is  defined  in 
Section  1(b)  of  the  Executive  Order  on 
Federal  Regulation  issued  by  the 
President  on  February  17, 1981.  Analysis 
of  the  proposed  rule  indicates  it  would 
not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers;  individual  industries, 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
abiUty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Semiannual  Agenda  of  Regulations 

This  rule  was  listed  at  58  FR  13867  as 
item  #897  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  April  25, 1988  (S3  FR  13854) 
pursuant  to  Executive  Order  12291  and 
die  Regulatory  Flexibility  Act. 

List  of  SubjecU  in  24  CFR  Part  3500 

Condominiums,  Cooperatives. 
Housing.  Mortgages,  Real  property 
acquisition. 

Accordingly.  24  CFR  Chapter  XX 
would  be  amended  by  revising  Part  3500 
to  read  as  follows: 

PART  3500-REAL  ESTATE 
SETTLEMENT  PROCEDURES  ACT 

o6C> 

3S0ai    DesignatiBii. 
31004    Defmitioiu. 

asoos    No  dele(ati(9  of  authority  to  HUD: 
.field  ofBces. 
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3S0a4    Reliance  upon  rule,  regulation  or 
interpretation  by  HUD. 

3500.5  Coverage  of  RESPA. 

3500.6  Special  information  booklet  of  loan 
application.  ' 

3S0a7    Good  faith  estimate.  I 

3500.8  Use  of  HUD-1  settlement  statemient 

3500.9  Reproduction  of  HUD-1  settlement 
statement 

350ai0    One  day  advance  inspection  of 
HUD-1  settlement  statement:  delivery, 
recordkeeping. 
3500.11    Mailing.  j 

3S0ai2    No  fee. 
3S0ai3    Relation  to  State  laws. 
3500.14    Prohibition  against  kickbacks  and 

unearned  fees. 
3S0ai5    Controlled  business  arrangements. 
Title  companies. 
Escrow  accounts. 
Validity  of  contracts  and  liens. 
Enforcement  and  investigations. 

Appendix  A — Instructions  for  Completing 

HUD-1  Settlement  Statement 
Appendix  B — Illustration  of  Requirements  of 

Sections 
Appendix  C — Sample  Form  of  Good  Fait|i 

Estimate  ' 

Appendix  D — Mortgage  Broker  Fee 

Disclosure  Form  >» 

Authority:  Real  Estate  Settlement        ' 
Procedures  Act  of  1974,  Pub.  L  93-533  (12 
U.S.C  2601  et  seq.].  Real  Estate  Settlement 
Procedures  Act  Amendments  of  1975  (Pub.  L 
94-205).  section  461  of  the  Housing  and 
Urban-Rural  Recovery  Act  of  1963  (Pub.  L 
96-181). 


350ai6 
350ai7 
3500.18 
3500.19 


935oai 

As  used  in  this  Part.  This  Part  may  be 
referred  to  as  Regulation  X. 


S3S0(U    DefMtkMW. 

As  used  in  this  Part: 

(a]  "Date  of  Settlement"  means  the 
date  on  which  a  borrower  executes  the 
docimients  which  will  give  the  lender  a 
lien  on  the  mortgaged  property,  except 
that  in  the  case  of  a  loan  made  to 
finance  construction  of  a  new  structure 
or  purchase  of  a  manufactured  home  for 
resale  which  is  used  as  or  converted  to  a 
loan  to  finance  purchase  by  the  first 
user  of  the  structure  or  manufactured 
home  the  date  of  settlement  shall  be  the 
date  on  which  the  first  user  executes  the 
documents  which  will  obligate  the  first 
user  to  repay  the  loan. 

(b)  "Federally  related  mortgage  loan" 
means  any  loan  (other  than  temporary 
financing)  which-- 

(1]  Is  secured  by  a  first  Uen  on 
property: 

(i)  Upon  which  there  is  located,  or  will 
be  constructed  immediately  following 
settlement  using  proceeds  of  the  loan,  a 
structure  designed  principally  for  the 
occupancy  of  fivm  one  to  four  families 
(including  individual  units  of 
condominiums  and  cooperatives  * 

(including  any  related  interests  such  as 


a  share  in  the  cooperative  or  right  to 
occupancy  of  the  imit)):  or 

(ii)  Upon  which  there  is  located,  or 
will  be  placed  immediately  following 
settlement  using  proceeds  of  the  loan,  a 
manufactured  home;  and 

(2](i)  Is  made  in  whole  or  in  part  by 
any  lender  the  deposits  or  accounts  of 
which  are  insured  by  any  agency  of  the 
Federal  Government,  or  is  made  in 
whole  or  in  part  by  any  lender  which  is 
regulated  by  any  agency  of  the  Federal 
Government:  or 

(ii)  Is  made  in  whole  or  in  part  or 
insured,  guaranteed,  supplemented,  or 
assisted  in  any  way,  by  die  Secretary  or 
any  other  officer  or  agency  of  the 
'Federal  Government  or  under  or  in 
connection  with  a  housing  or  urban 
development  program  administered  by 
the  Secretary  or  a  housing  or  related 
program  administered  by  any  other  such 
officer  or  agency;  or 

(iii)  Is  intended  to  be  sold  by  the 
originating  lender  to  the  Federal 
National  Mortgage  Association,  the 
Government  National  Mortgage 
Association,  the  Federal  Home  Loan 
Mortgage  Corporation,  or  a  financial 
institution  from  which  it  is  to  be 
purchased  by  the  Federal  Home  Loan 
Mortgage  Corporation;  or 

(iv)  Is  made  in  whole  or  in  part  by  any 
"creditor",  as  defined  in  section  103(f)  of 
the  Consumer  Credit  Protection  Act  (IS 
U.S.C.  1602(f)),  as  such  provisions  may 
be  amended  from  time  to  time,  who 
makes  or  invests  in  residential  real 
estate  loans  aggregating  more  than 
$1,000,000  per  year,  except  that  for  the 
purpose  of  this  section  the  term 
"creditor"  does  not  include  any  agency 
or  instnmientality  of  any  State.  A 
"residential  real  estate  loan"  means  any 
loan  (including  temporary  financing) 
secured  by  a  tien  (including  a  junior 
lien)  on  property  described  in 
9  3500.2(b)(1)  except  that  such  property 
may  also  be  designed  for  occupancy  by 
more  than  four  families  or  may  be  more 
than  individual  cooperative  or 
condominium  units. 

(c)  "Good  faith  estimate"  means  the 
lender's  estimate  of  charges  which  a 
borrower  is  likely  to  incur  in  connection 
with  a  settlement,  prepared  in 
accordance  with  i  3500.7  of  this  Part. 

(d)  "HUD-1  settlement  statement"  or 
"HUD-1"  means  the  standard  form  for 
the  statement  of  settlement  charges 
which  is  prescribed  by  the  Secretary 
pursuant  to  section  4  of  RESPA  and 
which  appears  in  Appendix  A  to  this 
Part. 

(e)  "Lender"  means  the  secured 
creditor  or  creditors  named  as  such  in 
the  debt  obligation  and  document 
creating  the  Uen.  For  purposes  of 

S  3500.17  of  this  Part,  "lender"  also 


includes  any  purchaser  of  a  Federally 
related  mortgage  loan. 

(f)  "Manufactured  home"  has  the 
meaning  given  in  {  32a0J^a)(16)  of  this 
title. 

(g)  "Mortgaged  property"  means  the 
property  which  is  security  for  the 
Federally  related  mortgage  loan. 

(h)  "Person"  means  any  individual, 
corporation,  partnership,  trust, 
association  or  other  entity. 

(i)  "Required  use".  For  purposes  of    - 
§S  350a7(d),  3500.14(f)(2),  3500.15  and 
3500.16  of  this  part,  a  person  is 
"required"  to  use  a  particular  provider 
of  a  settlement  service  whenever  use  of 
such  provider  is  a  condition  of  the 
availability  to  such  person  of  some  other 
distinct  service  or  property  and  the 
person  will  pay  for  the  settlement 
service  of  such  provider  or  will  pay  a 
charge  attributable  in  whole  or  in  part  to 
such  settlement  service.  A  "condition  of 
availability"  includes  any  legally- 
enforceable  requirement  [e.g.,  a 
provision  of  a  loan  agreement  or  sales 
contract),  any  situation  where  the  price 
of  the  other  service  or  property  will  vary 
according  to  whether  a  particular 
provider  is  used,  any  situation  where  the 
purchaser  must  pay  for  certain 
additional  services  or  goods  unless  a 
particular  provider  is  used  [e.g..  where  a 
borrower  must  pay  certain  lender's 
attorney's  fees  only  if  that  attorney  does 
not  conduct  the  settlement),  or  any 
situation  in  which  a  person  would 
reasonably  conclude  that  no  choice  of 
providers  is  permitted  even  if  there  is  no 
express  requirement  to  use  a  particular 
provider. 

(j)  "RESPA"  means  the  Real  Estate 
Setdement  Procedures  Act  of  1974  (Pub. 
L  93-533),  12  U.S.C.  2601  et  seq.,  as  it 
may  be  amended  from  time  to  time, 
including  amendments  made  by  the  Real 
Estate  Settlement  Procedures  Act 
Amendments  of  1975  (Pub.  L  94-205) 
and  Section  461  of  the  Housing  and 
Urban-Rural  Recovery  Act  of  1983  (Pub. 
L  98-181). 

(k)  "Secretary"  means  the  Secretary  of 
Housing  and  Urban  Development  or  any 
official  delegated  the  authority  of  the 
Secretary  with  respect  to  RESPA. 

(1)  "Settlement"  means,  generally,  the 
process  of  conveying  legal  title  to 
residential  property  to  a  purchaser  who 
is  financing  purchase  of  the  property 
with  a  Federally  related  mortgage  loan, 
including  the  rendering  of  any  services 
which  have  as  a  purpose  the  facilitating 
of  the  conveyance.  In  some  contexts, 
"settlement"  means  only  the  actual 
collection  and  distribution  of  funds  and 
documents  related  to  the  conveyance, 
and  may  also  be  known  as  "closing"  or 
"escrow". 
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(m)  "Settlement  agent"  means  the 
person  conducting  the  settlement  (as 
defined  in  the  second  sentence  of  the 
definition  of  "settlement"  in  paragraph 
(1)  of  this  section).  If  no  other  person  is 
designated  by  the  lender  or  the  other 
parties  to  the  settlement,  the  lender 
shall  be  considered  the  settlement  agent. 

(n)  "Settlement  service"  means  any 
service  provided  in  connection  with 
settlement. 

(o)  "Special  information  booklet" 
means  the  booklet  prepared  by  the 
Secretary  pursuant  to  Section  5  of 
RESPA  to  help  persons  borrowing 
money  to  finance  the  purchase  of 
residential  property  to  understand  better 
the  nature  and  costs  of  settlement 
services,  in  the  form  most  recently 
published  in  the  Federal  Register. 

(p)  "State"  means  any  State  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  and 
any  territory  or  possession  of  the  United 
States. 

(q)  'Title  company"  means  any 
institution  which  is  qualified  to  issue 
title  insurance,  directly  or  through  its 
agents,  and  also  refers  to  any  didy 
authorized  agent  of  a  title  company. 

§3500.3    No  d«togatk>n  of  auttwrtty  to 
HUD  field  offices. 

No  authority  granted  to  the  Secretary 
under  RESPA  has  been  delegated  to 
HUD  field  offices.  Any  questions  or 
suggestions  from  the  public  regarding 
RESPA  should  be  directed  to  the  Office 
of  Insured  Single  Family  Housing, 
Attention:  RESPA,  Department  of 
Housing  and  Urban  Development  Room 
9278, 451  7th  Street  SW.,  Washington, 
DC  20410. 

§  3500.4    RsNanc*  upon  ruto,  regulation  or 
interpretation  by  HUD. 

(a)  Statutory  provision.  Section  19(b) 
of  RESPA  provides:  "No  provision  of 
this  Act  or  the  laws  of  any  State 
imposing  liabiUty  shall  apply  to  any  act 
done  or  omitted  in  good  faith  in 
conformity  with  any  rule,  regulation,  or 
interpretation  thereof  by  the  Secretary 
or  the  Attorney  General, 
notwithstanding  that  afier  such  ad  or 
omission  has  occurred,  such  rule, 
regulation,  or  interpretation  is  amended, 
rescinded,  or  determined  by  judicial  or 
other  authority  to  be  invalid  for  any 
reason." 

(b)  Rule,  regulation  or  interpretation. 
(1)  For  purposes  of  section  19(b)  of 
RESPA  only  the  following  constitute  a 
"rule,  regulation,  or  interpretation 
thereof  by  the  Secretary": 

(i)  All  provisions  of  ti^s  part  and  all 
Appendices  thereto,  including  the  HUD- 
1  and  instructicHis  set  forth  in  Appendix 
A  of  this  part  but  not  including  any 


dociunent  referred  to  in  this  part  except 
to  the  extent  such  dociunent  is  set  fordi 
in  this  part;  and 

(ii)  Any  other  document  which  is 
pubUshed  in  the  Federal  Register  by  the 
Secretary  which  states  that  it  is  an 
"interpretation"  for  purposes  of  section 
19(b)  of  RESPA.  Such  documents  are  not 
rules  or  regulations.  Such  documents 
may  be  revoked  or  amended  by  a 
subsequent  document  published  in  the 
Federal  Register  by  the  Secretary. 

(2)  A  "rule,  regulation,  or 
interpretation  thereof  by  the  Secretary" 
for  purposes  of  section  19(b)  of  RESPA 
shall  not  include  the  special  information 
booklet  prescribed  by  the  Secretary  or 
any  other  statement  or  issuance, 
whether  oral  or  written,  by  an  officer  or 
representative  of  the  Department  of 
Housing  and  Urban  Development 
(HUD),  letter  or  memorandum  by  the 
Secretary,  General  Coimsel,  any 
Assistant  Secretary  or  other  officer  or 
employee  of  HUD,  preamble  to  a 
regulation  or  other  issuance  of  HUD, 
report  to  Congress,  pleading,  affidavit  or 
other  document  in  litigation,  pamphlet 
handbook,  guide,  telegraphic 
communication,  explanation, 
instructions  to  forms,  speech  or  other 
material  of  any  nature  which  is  not 
specifically  included  in  paragraph  (b)(1) 
of  this  section. 

(c)  Unofficial  interpretations;  staff 
discretion.  In  response  to  requests  for 
interpretation  of  matters  not  adequately 
covered  by  this  part  or  by  an  official 
interpretation  issued  under  paragraph 
(b)(l)(ii)  of  this  section,  unofficial  staff 
interpretations  may  be  provided  at  the 
discretion  of  HUD  staff.  Written 
requests  for  such  interpretations  should 
be  directed  to  the  address  indicated  in 
§  3500.3  of  this  part.  Such  interpretations 
provide  no  protection  under  section 
19(b)  of  RESPA.  HUD  staff  will  not 
ordinarily  issue  unofficial 
interpretations  on  matters  adequately 
covered  by  this  part  or  by  an  official 
interpretation  issued  imder  paragraph 
(b)(l)(ii)  of  this  section. 

93500.5    Coverage  of  RESPA. 

(a)  Applicability.  RESPA  and  this  part 
apply  to  all  Federally  related  mortgage 
loans  except  as  provided  in  paragraph 
(c)  of  this  section. 

(b)  Loans  to  finance  construction  or 
purchase  of  a  manufactured  home.  The 
exclusion  for  temporary  financing  stated 
in  9  3500.2(b)  of  this  part  does  not  apply 
to  a  loan  made  to  finance  construction 
of  a  new  structtu^  or  purchase  of  a 
manufactured  home  if— 

(1)  The  structure  was  constructed  for 
sale  or  the  manufactured  home  was 
purchased  for  purposes  of  resale  and  the 
loan  is  used  as  or  converted  to  a  loan  to 


finance  transfer  of  tide  to  the  first  user, 
or 

(2)  The  loan  either  initially  has  or 
after  completion  of  construction  will 
have  a  term  of  repayment  which  extends 
more  than  two  years  beyond  the  date  of 
settlement 

(c)  Exceptions.  Sections  3500.6— 
3500.11  and  3500.17  of  this  part  do  not 
apply  if: 

(1)  No  loan  proceeds  are  used  to 
finance  the  transfer  at  settlement  of 
legal  title  to  the  property  described  in 

i  3500.2(b)(1)  of  this  part  (for  example,  a 
home  improvement  loan  or  refinancing 
other  than  refinancing  of  a  land  sales 
contract  or  installment  sales  contract  to 
finance  transfer  of  legal  title)  and  no 
loan  proceeds  are  used  to  finance 
construction  of  a  structure  or  purchase 
of  a  manufactured  home;  or 

(2)  The  property  described  in 

9  3500.2(b)(1)  exceeds  25  acres  or  has 
been  purchased  or  will  be  purchased  for 
the  primary  purpose  of  either  resale  or 
investment  provided  that  property 
intended  to  be  used  at  least  in  part  as 
the  borrower's  principal  residence  is  not 
considered  property  purchased  for 
investment;  or 

(3)  The  only  transaction  of  the 
settlement  which  involves  a  Federally 
related  mortgage  loan  is  an  assumption 
of  a  pre-existing  loan  or  a  transfer 
subject  to  a  pre-existent  loan,  provided 
that  this  exception  (3)  shall  not  apply  in 
the  case  of  a  pre-existing  loan  used  or 
converted  to  a  loan  to  finance  transfer 
of  title  to  the  first  user.  This  exception 
(3)  shall  not  affect  the  continued 
application  of  9  3500.17  of  this  part  for  a 
loan  which  was  already  subject  to 

9  3500.17  prior  to  the  settlement. 

For  the  purposes  of  this  paragraph  (c), 
"legal  title"  means  a  fee  simple  estate  or 
a  leasehold  estate  imder  a  perpetual 
lease,  a  lease  for  not  less  than  99  years 
which  is  renewable  at  the  option  of  the 
lessee  or  a  lease  with  a  period  of  not 
less  than  10  years  to  run  beyond  the 
initial  maturity  date  of  the  Federally 
related  mortgage  loan.  If  a  person 
already  holds  legal  title  to  property 
under  this  definition,  then  transfer  of 
additional  interests  in  the  property  to 
that  person  (for  example,  transfer  of 
reversionary  interests  to  a  long-term 
lessee)  is  not  a  transfer  of  legal  title. 

§3500.6    Special  Information  booMtt  at 
tiflw  of  loan  application. 

(a)  Lender  to  provide  information 
booklet  The  lender  shall  provide  a  copy 
of  the  special  information  booklet  to 
every  person  bom  whom  the  lender 
receives  or  for  whom  it  prepares  a 
written  application  on  an  appUcation 
form  or  forms  normally  used  by  the 
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lender  for  ■  Federally  related  mortgage 
loan.  Where  more  than  one  person 
applies  for  a  loan,  the  lender  shall  . 
provide  a  copy  of  the  special  | 

information  booklet  to  each  of  the 
persons  applying,  upon  request 
Separate  copies  do  not  need  to  be 
provided  to  both  hosbtmd  and  wife  or  to 
secondary  obUgors  such  as  guarantors. 
The  lender  shall  supply  the  special 
information  booklet  by  delivering  it  or 
placing  it  in  the  mail  to  the  applicant  not 
later  than  three  business  days  after  the 
apphcatitm  is  received  or  prepared. 

0>)  Revision.  The  Secretary  may  from 
time  to  time  revise  the  special 
infon&ation  booklet  by  publishing  a 
notice  in  the  Fadnal  Rsq^istar. 

(c)  Reproduction.  The  aipecial 
information  booklet  may  be  reproduced 
in  any  form,  provided  that  no  change  is 
made  other  than  as  provided  under 
paragraph  (d)  of  this  section.  Tlie  q>ecial 
information  booklet  may  not  be  made  a 
part  of  a  larger  document  for  purposes 
of  distribution  tinder  RBSPA  and  this 
sectioa  Any  color,  size  and  quality  of 
paper,  type  of  print  and  method  of 
reproduction  may  be  used  so  long  as  the 
booklet  is  clearly  legible  and  easily 
readable. 

(d)  Pennissible  changes.  (1)  No 
changes  to,  deletions  from,  or  additions 
to  the  special  information  booklet 
currently  prescribed  by  the  Secretary 
shall  be  made  other  than  those  specked 
in  this  paragraph  (d)  or  any  others 
approved  in  writing  by  the  Secretary.  A 
request  to  the  Secretary  for  approval  of 
any  changes  shall  be  submitted  in 
writing  to  the  address  incUcated  in 

§  3500.3  of  this  part  stating  the  reasons 
why  the  appttcant  believe*  such 
changes,  deletions  or  additions  are 
necessary. 

(Z)  The  cover  of  ttte  booklet  may  be  in 
any  form  and  may  contaiB  any 
drawings,  ptctorei  or  artwock,  provided 
that  the  words  "setdement  costs"  are 
used  in  die  tide.  Naniea,  addresses  and 
telephone  numbers  of  the  lender  or 
others  and  similar  information  may 
appear  on  the  cover,  but  no  discussion 
of  the  matters  covered  in  the  booklet 
shall  appear  on  the  cover. 

(3)  The  special  information  booklet 
may  be  translated  into  other  languages. 

|380a7    Qood  Mlh  •sOmata. 

(a)  Lender  to  provide.  The  Lender 
shaU  provide  tlM  good  faith  estimate 
required  under  this  section  to  every 
person  to  whom  it  most  provide  a  copy 
of  the  special  information  booklet  under 
S  3500.6  of  this  part  by  delivering  the 
good  hdth  estimate  or  placing  it  in  the 
mail  to  the  loan  applicant  not  later  than 
three  business  days  after  the  application 
is  received  or  prepared. 


<b)  Cottieat  of  good  faith  estimate.  A 
good  faith  estimate  oonaists  of  an 
estimate,  as  a  dollar  amount  or  range,  of 
each  diarge  whidi  will  be  listed  in 
Section  L  (except  Line  903  and  aeries 
1000  of  Section  L)  of  the  HUD-l  in 
accordance  with  the  instructions  set 
forth  in  Appendix  A  to  this  part  and  the 
lender  anticipates  that  the  borrower  will 
pay  at  setdement  based  upon  the 
lender's  general  experience  as  to  wfaidi 
party  nonaatty  pays  each  charge  in  the 
locality  of  the  mortgaged  pn^ierty.  Each 
such  estimate  must  b«  made  in  good 
faith  and  bear  a  reasonable  relationship 
to  the  charge  a  borrower  is  likely  to  be 
required  to  pay  at  settlement  and  must 
be  based  upon  experience  in  the  locality 
of  the  mwtgaged  property.  As  to  each 
charge  with  respect  to  if<^ch  the  lender 
requires  a  particular  setdement  service 
provider  to  be  used,  die  lender  shall 
make  its  estimate  based  upon  the 
lender's  knowledge  of  the  amounts 
charged  by  sndi  provider. 

(c)  Fotm  of  good  faith  estimate.  The 
good  faith  es^nate  must  meet  the 
minimum  requirements  set  forth  in  diis    _ 
paragraph.  A  good  faidi  estimate  in  the 
suggested  form  set  forth  in  Appendix  C 
to  this  part  vdll  be  in  compUance  with 
such  requirements  except  for  any 
additional  requirements  of  paragraph  (d) 
of  this  section.  Other  forms  may  be 
used,  including  Section  L  of  the  HUD-l 
setdement  statement  if  all  required 
material  is  hicluded  The  good  faith 
estimate  may  be  provided  together  with 
disclosures  required  by  the  Truth  in 
Lending  Act  15  U.SjC.  1601  et  seq.,  as 
long  as  all  required  material  for  the  good 
fai^  estimate  is  grouped  together.  The 
mioimiim  requirements  for  the  good  faith 
estimate  are: 

(1)  llie  heading  "good  faith  estimate" 
shall  be  prominendy  displayed. 

(2)  The  following  four  paragraphs  or 
substantially  equivalent  paragraphs 
shall  be  included,  except  that  the  second 
paragraph  may  be  omitted  if  the  lender 
has  determined  in  good  faith  that  the 
good  faith  estimate  includes  all  items 
which  the  borrower  will  be  required  to 
pay  at  setdement 

The  information  provided  below  reflects 
estiniatea  of  the  charges  which  you  are  likely 
to  incur  at  the  settlement  of  your  loan.  The 
fees  listed  are  estimates— the  actual  diarges 
may  be  more  or  less. 

Tliis  form  does  not  cover  all  iteeia  you  will 
be  required  to  pay  in  cash  at  settlement  for 
example,  the  deposit  in  an  escrow  account 
for  payment  of  real  estate  taxes  and 
insurance.  You  may  wish  to  inquire  as  to  the 
amount  of  such  items. 

The  numbers  Hsted  beside  tiie  estimates 
coirespond  to  tiie  nuraliered  lines  contained 
in  the  HUD-4  settlessent  statemant  wUch  you 
win  be  receiving  at  setdomant  The  HUD-l 


settlement  statement  wiU  show  yoa  die 
actual  cost  fw  items  paid  at  settiement 

These  estimates  are  provided  pursuant  to 
the  Real  Estate  Settlement  Procedures  Act  of 
1974,  as  amended.  Additional  information 
can  be  found  in  the  qtedal  information 
booklet  provided  by  your  lender. 

(3)  Each  charge  shall  be  described 
using  the  descriptkui  from  the 
appropriate  line  in  Section  L  of  the 
HUD-l  settlement  statement  or,  if  a 
blank  line  is  expected  to  be  used  for 
such  item  in  Section  L  at  setdement  the 
anticipated  description  which  will  be 
inserted  in  such  line.  (See  the 
instructions  w^ch  are  set  forth  in 
Appendix  A  to  this  part  for  instructions 
on  conq)letion  of  Section  L)  The 
appropriate  Section  L  line  number  and 
the  estimated  diaige  or  range  of  charges 
shall  be  shown  opposite  the  item 
description. 

(4)  "The  name  of  the  lender  shall  be 
induded. 

(5)  Any  information  required  by 
paragraph  (d)  of  this  section  shall  be 
inclnded. 

The  lender  may  require  additional 
relevant  infonaation,  such  as  the  name/ 
signature  of  die  afqriicant  and  loan 
officer,  date,  and  information  identifying 
the  loan  application  and  property,  as 
long  as  the  form  remains  clear  and 
concise  and  the  additional  information 
is  not  more  prominent  than  the  required 
material 

(d)  Particular  providers  required  by 
lender.  U  the  lender  requires  use  of  a 
particular  provider  of  a  settlement 
service  and  also  requires  the  borrower 
to  pay  any  portion  of  the  cost  of  such 
service,  then  the  good  faith  estimate 
must  dearly  state  that  use  of  the 
particular  provider  is  required  and  that 
the  estimate  is  based  on  diarges  of  the 
designated  provider,  give  the  name, 
address  and  telephone  number  of  each 
such  provider,  and  describe  the  nature 
of  any  relationship  between  each  such 
provider  and  the  lender.  For  purposes  of 
the  preceding  sentence,  a  "relationship" 
exists  if  the  provider  is  an  assodate  of 
the  lender,  if  within  the  last  12  months 
the  provider  has  maintained  an  account 
with  the  lendv  or  had  an  outstanding 
loan  or  credit  arrangement  with  the 
lender,  or  if  the  lender  has  repeatedly 
used  or  required  borrowers  to  use  the 
services  of  the  provider  within  the  last 
12  months.  Section  3500.2(1)  of  this  part 
defines  "required"  use  of  a  provider  of 
setdement  services. 

(e)  Fixed  amount  With  respect  to  a 
transaction  which  is  described  in 

S  3S0a8(c)(2)  of  Uiis  part,  in  Uen  of 
jMPOvidii^  the  good  foith  estimate  the 
lender  shall  deliver  or  {dace  in  die  mail 
to  the  bcvrower  not  later  than  three 
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business  days  after  the  loan  application 
is  received  or  prepared  a  statement  of 
the  amount  of  the  fixed  charge,  a 
statement  of  the  setdement  services  and 
other  items  covered  by  such  charge  and, 
if  applicable,  the  information  required 
by  paragraph  (d)  of  this  section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2502-0265) 

§3500.6    Use  of  HUD-1  settlement 
statement 

(a)  Use  by  settlement  agent  The 
setdement  agent  shall  use  the  HUD-l 
setdement  statement  set  forth  in 
Appendix  A  to  this  part  in  every 
settlement  involving  a  federally  related 
mortgage  loan  except  as  provided  in 
paragraph  (c)  of  this  section. 

(b)  Charges  to  be  stated.  The 
Settlement  agent  shall  complete  the 
HUD-l  in  accordance  with  the 
instructions  set  forth  in  Appendix  A  to 
this  part. 

(c)  RESPA  transactions  exempt  from 
the  use  of  the  HUD-l  settlement 
statement  A  HUD-l  setdement 
statement  is  not  required  for 

(1]  Transactions  in  which  the 
borrower  is  not  required  to  pay  any 
chaiges  which  woiild  be  listed  as  paid 
from  borrower's  ftmds  in  Section  L  of 
die  HUD-l.  or 

(2)  Transactions  in  which  the 
borrower  is  required  to  pay  a  fixed 
amount  for  all  charges  which  would  be 
listed  as  paid  from  borrower's  funds  in 
Section  L  of  die  HUD-l  and  die 
borrower  is  informed  of  the  fixed 
amount  at  the  time  of  loan  application. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2502-0265) 

S3500J    Reproduction  of  HUD-1 
selHement  statement 

(a)  Permissible  changes.  The  HUD-1 
setdement  statement  may  be  reproduced 
with  the  following  permissible  changes 
and  insertions: 

,  (1)  The  person  reproducing  the  HUD-1 
oaay  insert  in  Section  A  its  business 
name  and/or  logotype  and  may 
rearrange,  but  not  delete,  the  other 
information  which  appears  in  Section  A. 

(2)  The  name,  address  and  other 
information  regarding  the  lender  and 
setdement  agentmay  be  printed  in 
Sections  F  and  H.  respectively. 

(3)  Reproduction  of  the  HUD-1  must 
conform  to  the  terminology,  sequence 
and  numbering  of  line  items  as 
presented  in  Ikies  100-1400.  However, 
blank  lines  or  items  listed  in  lines  100- 
1400  which  are  not  used  locally  or  in 
connection  with  mortgages  by  the  lender 
may  be  deleted,  except  for  the  following: 
Lines  lOa  12a  20a  220,  300. 301,  303, 400, 

42a  5oa  52a  eoa  601, 602, 603. 7oa  8oa 

90a  lOOa  llOa  120a  ISOa  and  1400.  The 


form  may  be  correspondingly  shortened. 
The  nimiber  of  a  deleted  item  shall  not 
be  used  for  a  substitute  or  new  item,  but 
the  number  of  a  blank  space  on  the 
HUD-1  may  be  used  for  a  substitute  or 
new  item. 

(4)  Charges  not  listed  on  die  HUD-1 
but  which  are  customary  locally  or 
pursuant  to  the  lender's  practice  may  be 
inserted  in  blank  spaces;  or  where 
existing  blank  spaces  on  the  HUD-1  ate 
insufficient  additional  lines  and  spaces 
may  be  added  and  numbered  in 
sequence  with  spaces  on  the  HUD-1. 

(5)  The  following  variations  in  layout 
and  format  are  within  the  discretion  of 
persons  reproducing  the  HUD-1  and  do 
not  require  prior  HUD  approval:  Size  of 
pages;  tint  or  color  of  pages;  size  and 
style  of  type  or  print  vertical  spacing 
between  lines  or  provision  for  additional 
horizontal  space  on  lines  (for  example, 
to  provide  sufficient  space  for  reconling 
time  periods  used  in  prorations);  printing 
of  the  HUD-1  contents  on  separate 
pages,  on  the  front  and  back  of  a  single 
page,  or  on  one  continous  page;  use  of 
multicopy  tear-out  sets;  printing  on  rolls 
for  computer  purposes;  reorganization  of 
Sections  B  through  I  where  necessary  to 
accommodate  computer  printing;  and 
manner  of  placement  on  the  HUD-1  of 
the  HUD  number  but  not  the  0MB 
approval  number,  neither  of  which  in 
any  case  may  be  deleted  from  the 
HUD-1.  Any  changes  in  die  HUD 
number  or  0MB  approval  number  may 
be  annoimced  by  notice  in  the  Federal 
Register  rather  than  by  amendment  of 
this  rule. 

(6)  The  borrower's  information  and 
the  seller's  information  may  be  provided 
on  separate  pages. 

(7)  Signature  lines  may  be  added. 

(8)  Tlie  HUD-1  may  be  ti-anslated  into 
any  other  language. 

(9)  An  additional  page  may  be 
attached  to  the  tiUD-1  for  the  purpose 
of  including  customary  recitals  and 
information  used  locally  in  real  estate 
setdements,  for  example,  breakdown  of 
payoff  figures;  a  breakdown  of  the 
borrower's  total  monthly  mortgage 
payments;  check  disbursements;  a 
statement  indicating  receipt  of  funds; 
applicable  spedal  stipulations  between 
buyer  and  seller;  and  the  date  fimds  are 
transferred.  If  space  permits,  such 
information  may  be  added  at  the  end  of 
die  HUD-1. 

(b)  Written  approval.  Any  other 
deviation  in  the  form  is  only  permissible 
upon  receipt  of  written  approval  of  the 
Secretary.  A  request  to  the  Secretary  for 
approval  shall  be  submitted  in  writing  to 
the  address  indicated  in  {  3500.3  of  tUs 
part,  stating  the  reasons  why  the 
applicant  believes  such  deviation  is 


needed.  The  prescribed  form  must  be 
used  until  such  approval  is  received. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2502-0265) 

§3500.10   One  day  advance  inepadion  of 
HU[>-1  settlement  statement  dslvery; 
racordkeeplng. 

(a)  inspection  one  day  prior  to 
settlement  The  setdement  agent  shall 
permit  the  borrower  to  inspect  the 
HUD-1  setdement  statement  completed 
to  set  forth  those  items  which  are  known 
to  the  settlement  agent  at  the  time  of 
inspection,  during  the  business  day 
immediately  preceding  the  date  of 
setdement  Items  related  only  to  the 
seller's  transaction  may  be  omitted. 

(b)  Delivery.  The  settlement  agent 
shall  provide  a  completed  HUD-1  to 
each  borrower,  each  seller  and  the 
lender  (if  the  lender  is  not  die  setdement 
agent),  or  their  agents.  Separate  copies 
do  not  need  to  be  provided  to  both 
husband  and  wife  or  to  secondary 
obligors  such  as  guarantors.  Where 
borrower's  and  seller's  copies  differ  as 
permitied  by  the  instructions  in 
Appendix  A  to  this  part  both  copies 
shall  be  provided  to  die  lender  (if  the 
lender  is  not  the  setdement  agent).  The 
setdement  agent  shall  deUver  die 
completed  HUD-l  at  or  before  the 
setdement  or  place  it  in  the  mail  no  later 
than  three  calendar  days  before  the  date 
of  setdement,  except  as  provided  in 
paragraphs  (c)  and  (d)  of  this  section. 

(c)  Waiver.  The  borrower  may  waive 
the  right  to  delivery  of  the  completed 
HUD-1  no  later  than  at  setdement  by 
executing  a  written  waiver  at  or  before 
setdement  In  such  case,  the  completed 
HUD-1  shall  be  maUed  or  deUvered  to 
the  borrower,  seller  and  lender  (if  the 
lender  is  not  the  setdement  agent)  as 
soon  as  practicable  after  setdement 

(d)  Exempt  transactions.  Where  the 
borrower  or  the  borrower's  agent  does 
not  attend  the  setdement  or  where  the 
setdement  agent  does  not  conduct  a 
meeting  of  the  parties  for  that  purpose, 
the  transaction  shall  be  exempt  from  the 
requirements  of  paragraphs  (a)  and  (b) 
of  this  section,  except  that  the  HUD-1 
shall  be  mailed  or  deUvered  as  soon  as 
practicable  after  setdement 

(e)  Recordkeeping.  The  lender  shall 
retain  each  completed  HUD-1  for  three 
years  after  the  date  of  setdement  unless 
the  lender  disposes  of  its  interest  in  the 
mortgage  and  does  not  service  the 
mortgage.  The  lender  may  permit  its 
copy  of  the  HUD-1  to  be  delivered  to  the 
owner  or  servicer  of  the  mortgage  as  a 
part  of  the  transfer  of  the  loan  file.  In 
such  case  such  owner  or  servicer  shall 
retain  the  HUD-1  for  die  remainder  of 
the  three-year  period.  As  to  each 


17138 


FedMai  Register  /  Vol  53.  No.  94  /  Monday.  May  18.  1988  /  Pwpoeed  Ralee 


Federally  related  mortgage  loan  which  is 
exempt  from  the  use  ofthe  HUD-1  by 
reason  of  §  3500.8(c)  of  this  part,  the 
lender  shall  keep  an  accurate  record  for 
three  years  of  an  itemized  list  of  the 
settlement  services  provided,  the  exact 
charge,  if  any.  which  is  to  be  imosed  at 
settlement,  and  the  paragraph  (See 
§  3500.8(cKl)  or  (c)(2])  under  which  the 
exemption  is  granted.  The  Secretary 
shall  have  the  right  to  inspect  or  require 
copies  of  records  covered  by  this 
paragraph  (e). 

(Approved  by  the  Office  of  Management  and 
Budget  under  conird  number  2502-0285) 

§3500.11    Mallno. 

The  provisions  of  this  part  requiring  or 
permitting  mailing  of  documents  shall  be 
deemed  to  be  satisfied  by  placing  the 
document  in  the  mail  (whether  or  not 
received  by  the  addressee)  addressed  to 
the  addresses  stated  in  the  loan 
application  or  in  other  information 
submitted  to  or  obtained  by  the  lender 
at  the  time  of  loan  application  or 
submitted  or  obtained  by  the  lender  or 
settlement  agent  except  that  a  revised 
address  shall  be  used  where  the  lender 
or  settlement  agent  has  been  expressly 
inf  wmed  in  writing  of  a  change  in 
address. 


S  3500.12    NofW. 

No  fee  shall  be  imposed  or  charge 
made  upon  any  other  person,  as  a  part 
of  settlement  costs  or  otherwise,  by  a 
lender  in  connection  with  a  Federally 
related  mortgage  loan  made  by  it  (or  a 
loan  for  the  purchase  of  a  manufactured 
home]  for  or  on  account  of  the 
preparation  and  distribution  of  the 
HUb-l  settlement  statement  or 
statements  required  by  the  Truth  in 
Lending  Act  15  U.S.C  1601  et  seq. 

§3500.13    ItaMfen  to  Stat*  lawm. 

State  laws  that  are  inconsistent  with 
RESPA  or  this  part  are  preempted  to  the 
extent  of  the  inconsistency.  A  State  law 
is  not  inconsistent  with  RESPA  or  this 
part  if  the  State  law  gives  greater 
protection  to  a  loan  applicant,  borrower 
or  seller,  or  if  it  imposes  more  stringent 
limitations  on  a  controlled  business 
arrangement  (as  defined  in  section  3(7) 
of  RESPA).  The  Secretary  may 
determine  whether  an  inconsistency 
exists  upon  request  of  any  person  or 
upon  the  initiative  of  the  Secretary.  Any 
person  may  request  the  Secretary  to 
determine  whether  an  inconsistency 
exists  by  submitting  to  the  address 
indicated  in  S  3500.3  of  this  part  a  copy 
of  the  State  law  in  question,  any  other 
law  or  judicial  or  administrative  opinion 
that  implements,  interprets  or  applies 
the  relevant  provision,  and  an 
explanatioD  of  die  possible 


inconsistency.  A  determination  by  the 
Secretary  that  an  inconsistency  with 
State  law  exists  shall  be  made,  after 
consultation  with  appropriate  Federal 
agencies,  by  publication  of  a  notice  in 
the  Federal  Register.  "Law"  as  used  in 
this  section  includes  regulations  and  any 
enactment  which  has  the  force  and 
effect  of  law  and  is  issued  by  a  State  or 
any  political  subdivision  of  a  State. 

§3500.14    Proliibraon  agakwt  Uckbadn 


(a)  Section  8  violation.  Any  violation 
of  this  section  is  a  violation  of  section  8 
of  RESPA  and  is  subject  to  enforcement 
as  such  under  f  3500.19(b)  of  this  part. 

(b)  No  referral  fees.  No  person  shall 
give  and  no  person  shall  accept  any  fee, 
kickback,  or  other  thing  of  value 
pursuant  to  any  agreement  or 
understanding,  oral  or  otherwise,  that 
business  incident  to  or  a  part  of  a 
setdement  service  involving  a  Federally 
related  mortgage  loan  shall  be  referred 
to  any  person.  The  fact  that  the  payment 
of  the  thing  of  value  does  not  result  in 
an  increase  in  any  charge  made  by  the 
person  giving  the  thing  of  value  is 
irrelevant  in  determining  whether  the 
payment  is  prohibited. 

(c)  No  split  of  charges  except  for 
actual  goods  or  services.  No  person 
shaU  give  and  no  person  shall  accept 
any  portion,  spHt  or  percentage  of  any 
charge  made  or  received  for  the 
rendering  of  a  settlement  service  in 
connection  with  a  transaction  involving 
a  Federally  related  mortgage  loan  other 
than  for  services  actually  performed. 

(d)  Thing  of  value.  'Thing  of  value"  is 
broadly  defined  by  section  3(2)  of 
RESPA  to  include  any  payment 
advance,  fund,  loan,  service,  or  other 
consideration.  Under  section  8  of 
RESPA,  a  thing  o{  value  may  be 
provided  either  direcdy  or  indirectly  to  a 
person  and  can  take  many  forms 
including,  but  not  limited  to,  monies, 
things,  discounts,  salaries,  conmiissions, 
fees,  duplicate  payments  of  a  charge, 
stock,  dividends,  distributions  of 
partnership  profits,  franchise  royalties, 
credits  representing  monies  that  may  be 
paid  at  a  future  date,  retained  earnings, 
special  bank  deposits  or  accounts, 
banking  terms,  special  loan  or  loan 
guarantee  terms,  services  of  all  types  at 
special  or  free  rates,  referrals  of 
business,  and  sales  or  rentals  at  special 
prices  or  rates,  trips  and  payment  of 
another  person's  expenses.  The 
"payment"  is  used  throughout  §  3500.14 
and  i  3500.15  as  synonymous  with 
giving  or  receiving  any  "thing  of  value" 
and  does  not  require  transfer  of  money. 

(e)  Agreement  or  uaderstandiag.  (1) 
An  agreement  or  understandiog  for  the 
referral  of  buainess  incident  to  or  part  of 


a  settlement  awvice  need  not  be  written 
or  verbaUaced  bat  may  be  established  by 
a  practice,  pattern  or  course  of  conduct 
pursuant  to  with  the  payor  and  recipient 
of  the  thing  of  value  understand  that  the 
payment  is  in  return  for  the  referral  of 
business.  A  payment  that  is  made 
repeatedly  and  is  connected  in  any  way 
which  the  volume  or  value  of  the 
business  referred  to  the  payor  by  the 
recipient  is  presumptively  made 
pursuant  to  any  agreement  or 
understanding  for  die  referral  of 
business. 

(2)  An  agreement  or  understanding  for 
the  referral  of  business  incident  to  or 
part  of  a  setdement  service  does  not 
include  any  of  the  following  for 
purposes  of  this  section: 

(i)  A  bona  fide  employment  agreement 
(including  an  agreement  establishing  the 
relationship  between  a  real  estate 
broker  and  its  real  estate  agents,  even  if 
that  relationship  may  be  characterized 
as  one  of  independent  contractor);  or 

(ii)  Any  agreement  or  imderstanding 
between  an  attorney  and  the  attorney's 
law  firm. 

(f)  Referral.  (1)  A  referral  includes  any 
action  or  statement  which  has  the  effect 
of  affirmatively  influencing  the  selection 
by  any  person  of  a  particular  provider  of 
a  setdement  service  or  business  incident 
to  or  part  of  a  setdement  service  when 
such  person  will  pay  for  such  setdement 
service  or  business  incident  thereto  or 
pay  a  charge  attributable  in  whole  or  in 
part  to  such  setdement  service  or 
business. 

(2)  A  referral  also  occurs  whenever  a 
person  paying  for  a  setdement  service  or 
business  incident  thereto  is  required  to 
use  (as  described  in  S  3500.2(i))  a 
particular  provider  of  a  settlement 
service  or  business  incident  thereto. 

(g)  Not  violations  under  this  section. 
None  of  the  following  shall  be 
considered  a  violation  of  this  sectioiu 

(1)  Generally,  the  payment  of  a  thing 
of  value  that  bears  a  reasonable 
relationship  to  the  value  of  goods  or 
facilities  actually  furnished  or  services 
actually  performed.  The  payment  may 
be  construed  as  a  violation  of  this 
section  to  the  extent  that  the  payment 
exceeds  the  reasonable  value  of  such 
goods,  facilities  or  services.  The  value  of 
a  referral  (/.e..  the  value  of  any 
additional  business  obtained  thereby)  is 
not  to  be  taken  into  account  in 
determining  whether  the  payment 
exceeds  the  reasonable  value  of  such 
goods,  facilities  or  services.  While 
calculation  of  a  payment  as  a 
percentage  of  loan  amount  does  not 
necessarily  result  in  payments  in  excess 
of  reasmable  value,  it  may  have  this 
result  when  the  good,  facility  or  service  ' 
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does  not  vary  significandy  regardless  of 
loan  amount  and  when  comparable 
goods,  facilities  or  services  are  available 

■  from  other  sources  which  do  not 
calculate  payments  as  a  percentage  of 
loan  amount 

(2)  Payment— 

(i)  to  attorneys  for  services  actually 
rendered,  or 

(ii)  by  a  tide  company  or  other 
insurance  company  to  its  duly  appointed 
agent  for  services  actually  performed  in 
'  the  issuance  of  a  policy  of  insurance,  or 

■  (iii)  by  a  lender  to  its  duly  appointed 
agent  for  services  actually  peiiormed  in 
the  making  of  a  loan. 

(3)  Payments  pursuant  to  cooperative 
brokerage  and  referral  arrangements  or 
agreements  between  real  estate  agents 
and  brokers. 

(4)  Normal  promotional  and 
educational  activities  that  are  not 
direcdy  conditioned  on  the  referral  of 
business  and  that  do  not  involve  the 
defraying  of  expenses  diat  otherwise 
would  be  incurred  by  persons  in  a 
position  to  refer  setdement  services  or 
business  incident  thereto,  such  as  a 
reception  by  a  tide  company,  free 
seminars  on  tide  matters  to 
professionals,  furnishing  property 
descriptions  and  names  of  record 
owners  without  charge  to  persons  such 

'  as  lenders,  real  estate  brokers  or 
attorneys,  or  distribution  of  calendars 
and  other  promotional  material  of 
nominal  value. 

(5)  The  waiver  by  a  lender  of  the 
requirement  that  a  borrower  pay  a 
prepayment  penalty  provided  in  loan 
documents,  whether  or  not  such  waiver 
is  conditioned  upon  receipt  by  the 
lender  of  a  loan  application  from,  or  the 
making  of  a  loan  to,  such  borrower  or  a 
person  purchasing  a  property  from  such 
borrower. 

(6)  Voluntary  payment  by  a  borrower 
to  a  person  who  has  acted  as  a  mortgage 
broker  or  has  otherwise  assisted  in 
bringing  the  lender  and  borrower 
together,  provided  that  such  voluntary 
payment  is  disclosed  on  both  the  good 
faith  estimate  of  settlement  costs  and 
the  HUD-1  settlement  statement  and  is 

^ot  a  condition  of  the  loan  or  other 

setdement  service, 
(h)  Secondary  Market  Transactions. 

Section  8  of  R^PA  and  this  section  do 
•  not  apply  to  sales  of  loans  or 

commitments  to  sell  loans  after 

setdement 
(i)  Appendix  B.  Illustrations  1-10  of 

Appendix  B  illustrate  the  requirements 

of  diis  section. 

§3800.15    Controlled  tHWtn— 


(a)  General.  Any  payment  of  a  thing  of 
value  by  a  business  entity  to  any  person 


with  which  it  has  an  affiliate 
relationship  or  to  a  holder  of  a  direct  or 
beneficial  ownership  interest  of  more 
than  one  percent  in  the  business  entity 
(including  but  not  limited  to  corporate 
dividends  and  partnership  or  joint 
venture  distributions],  any  payment  by  a 
franchisee  to  a  franchisor,  and  any 
payment  by  a  franchisor  to  a  franchisee 
is  presumptively  made  pursuant  to  an 
agreement  for  the  referral  of  business 
incident  to  or  part  of  a  settlement 
service.  If  such  a  payment  is  made  in 
connection  with  a  Federally  related 
mortgage  loan,  it  is  presumptively  a 
violation  of  section  8  of  RESPA  if: 

(1)  The  person  receiving  the  payment 
(or  beneficial  owner  for  whose  benefit 
the  payment  is  received]  is  a  real  estate 
broker  or  agent  lender,  mortgage 
broker,  builder  or  developer,  attorney, 
title  company,  title  agent  or  a  person 
deriving  a  significant  portion  of  the 
person's  gross  income  from  providing 
setdement  services,  or  an  associate  of 
any  of  the  foregoing;  and 

(2)  The  person  receiving  the  payment 
(or  beneficial  owner  for  whose  benefit 
the  payment  is  received)  or  an  associate 
has  referred  business  incident  to  or  part 
of  a  settlement  service  to  the  person* 
making  the  payment  since  the  date  of 
any  previous  payment  which  was 
presumptively  made  pursuant  to  an 
agreement  for  the  referral  of  business 
under  this  sentence  or  the  date  of 
pubUcaUon  of  this  provision  in  a 
proposed  rule,  whichever  is  later.  An 
ownership  interest  of  more  than  one 
percent  means  a  legal  right  to  receive 
more  than  one  percent  of  all  dividends, 
partnership  or  joint  venture 
distributions,  or  similar  payments. 

(b)  Exceptions.  Any  payment  which  is 
presumptively  made  pursuant  to  an 
agreement  for  the  referral  of  business 
under  paragraph  (a)  of  this  section  (or 
any  other  payment  in  the  context  of  a 
"coatroUed  business  arrangement"  as 
defined  in  section  3(7)  of  RESPA)  shall 
not  be  considered  a  violation  of  section 
8  of  RESPA: 

(1)  If  the  following  conditions  set  forth 
in  paragraphs  (b](l)  (i],  (ii]  and  (iii)  of 
this  section  have  all  been  satisfied  since 
the  date  of  any  previous  payment  which 
was  presumptively  made  pursuant  to  an 
agreement  for  the  referral  of  business 
under  paragraph  (a)  of  this  section  or 
the  date  of  publication  of  this  provision 
as  a  proposed  rule,  whichever  is  later 

(i)  The  person  making  each  referral 
has  provided  to  each  person  whose 
business  is  referred  both  a  written 
disclosure  of  the  nature  of  the 
relationship  between  the  provider  of 
setdement  services  or  business  incident 
thereto  and  the  person  making  the 
referral  and  a  written  estimate  of  the 


charge  or  range  of  charges  generally 
made  by  such  provider  which  describes 
the  charge  using  the  same  terminology, 
as  far  as  practical,  as  Section  L  of  the 
HUD-1  settlement  statement.  The 
disclosures  must  be  provided  no  later 
than  the  time  of  each  referral  or,  if  the 
lender  requires  use  of  a  particular 
provider,  the  time  of  loan  application, 
except  that  where  a  lender  makes  the 
referral  to  a  borrower  the  condition 
contained  in  this  paragraph  (b)(l)(i]  may 
be  satisfied  as  part  of  and  at  the  time 
that  the  good  faith  estimate  or  a 
statement  under  S  3500.7(e]  of  this  part 
is  provided,  and  whenever  an  attorney 
or  law  firm  requires  a  client  to  use  a 
particular  tide  insurance  agent  the 
attorney  or  law  firm  shall  provide  the 
disclosures  no  later  than  the  time  the 
attorney  or  law  firm  knew  or  should 
have  known  that  the  client's  transaction 
would  require  issuance  of  a  tide 
insurance  policy.  This  condition  is  also 
satisfied  whenever  the  person  making  a 
referral  can  prove  by  a  preponderance 
of  the  evidence  that  procedures 
reasonably  adopted  to  result  in 
compliance  with  this  condition  have 
been  maintained  throughout  the  relevant 
period  and  that  any  failure  to  comply 
with  this  condition  was  unintentional 
and  the  result  of  a  bona  fide  error.  An 
error  of  legal  judgment  with  respect  to  a 
person's  obligations  under  RESPA  is  not  a 
bona  fide  error.  Administrative  and 
judicial  interpretations  of  section  130(c) 
of  the  Truth  in  Lending  Act  shall  not  be 
binding  interpretations  of  the  preceding 
sentence  or  section  8(d)(3)  of  RESPA. 

(ii)  No  person  making  a  referral  has 
required  (as  defined  in  §  3500.2(i))  any 
person  to  use  any  particular  provider  of 
setdement  services  or  business  incident 
thereto,  except  (if  such  person  is  a 
lender)  for  requiring  a  buyer,  borrower 
or  seller  to  pay  for  the  services  of  a 
particular  provider  such  as  an  attorney, 
credit  reporting  agency,  or  real  estate 
appraiser  chosen  by  the  lender  to 
represent  the  lender's  interest  in  a  real 
estate  transaction,  or  except  (if  such 
person  is  an  attorney  or  law  firm)  for 
arranging  for  issuance  of  a  title 
insurance  policy,  directly  as  agent  or 
through  a  separate  corporate  tide 
insurance  agency  that  may  be  operated 
as  an  adjunct  to  the  law  practice  of  the 
attorney  or  law  firm,  as  part  of 
representation  of  a  client  in  a  real  estate 
transaction. 

(iii)  Hie  person  making  the  payment 
has  not  given  any  thing  of  value  other 
than  things  of  value  described  in  the 
preceding  exemptions  listed  in 
S  3500.14(g)(l}-(5)  of  diis  part  or  a  retiim 
on  an  ownership  interest  or  franchise 
relationship.  Neither  the  mere  labelling 
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of  a  thing  of  value,  nor  the  fact  that  it 
may  be  calailated  pursuant  to  a 
corporate  or  partnership  organizational 
document  or  a  franchise  agreement  will 
determine  whether  it  is  a  return  on  an 
ownership  interest  or  franchise 
relationship.  A  return  on  an  ownership 
interest  includes  only  payments 
intended  as  return  on  capital  and  does 
not  include  any  payment  which  has  a 
basis  of  calculation  or  no  apparent 
principal  business  motive  other  than   < 
distinguishing  among  recipients  of       | 
payments  on  the  basis  of  the  amount  df 
their  actual,  estimated  or  anticipated 
referrals;  any  payment  which  varies    i 
according  to  the  relative  amount  of      ' 
referrals  by  the  different  recipients  of 
similar  payments;  or  a  payment  based 
on  an  ownership,  partnership  or  joint 
venture  share  which  has  been  adjusted 
on  the  basis  of  previous  relative 
referrals  by  recipients  of  similar  l 

payments.  A  return  on  franchise 
relationship  may  be  a  payment  to  or 
from  a  franchisee  but  it  does  not  include 
any  payment  which  is  not  based  on  the 
franchise  agreement  nor  any  payment 
which  varies  according  to  the  amount  of 
referrals  by  the  franchisor  or  franchisee 
or  which  is  based  on  a  franchise 
agreement  which  has  been  adjusted  on 
the  basis  of  a  previous  amount  of        i 
referrals  by  the  franchisor  or  ' 

franchisees, 
(c)  Definitions.  As  used  in  this  section: 

(1)  "Associate"  means  with  respect  to 
a  particular  person — 

(A)  A  spouse,  parent  or  child  of  such 
person: 

(B)  A  corporation  or  other  business 
entity  that  controls,  is  controlled  by,  or 
is  under  common  control  with  such 
person; 

(C)  An  employer,  officer,  director, 
partner,  franchisor  or  franchisee  of  such 
person;  or 

(D)  Anyone  who  has  an  agreement  or 
understanding  with  such  person,  the 
purpose  or  substantial  effect  of  which  is 
to  enable  such  person  to  bene^t 
^ancially  from  the  referral  of  business 
incident  to  or  part  of  a  settlement 
service. 

(2)  "Affiliate  relationship"  means  the 
relationship  among  business  entities 
where  one  entity  has  effective  control 
over  the  other  or  is  under  common 
control  with  the  other  by  a  third  entity 
or  where  an  entity  is  a  corporation 
related  to  another  corporation  as  parent 
or  subsidiary,  characterized  by  an 
identity  of  stock  ownership. 

(3)  "Beneficial  ownership"  means  the 
effective  ownership  of  an  interest  in  a 
provider  of  settlement  services  or  the 
right  to  use  and  control  the  ownership 
interest  involved  even  though  legal 


ownership  or  title  may  be  held  in 
another  person's  name. 

(4)  "Control",  as  used  in  the 
definitions  of  "associate"  and  "affiliate 
relationship",  means  that  a  person — 

(A)  Is  a  general  partner,  officer, 
director,  or  employer  of  another  person; 

(B)  Directly  or  indirectly  or  acting  in 
concert  with  others,  or  through  one  or 
more  subsidiaries,  owns,  controls,  holds 
with  power  to  vote,  or  holds  proxies 
representing,  more  than  20  percent  of 
the  voting  interests  of  another  person; 

(C)  Controls  in  any  manner  the 
election  of  a  majority  of  the  directors  of 
another  person;  or 

(D)  Has  contributed  more  than  20 
percent  of  the  capital  of  the  other 
person. 

(5)  "Direct  ownership"  means  the 
holding  of  legal  title  to  an  interest  in  a 
provider  of  settlement  services  except 
where  title  is  being  held  for  the 
beneficial  owner. 

(6)  "Franchise"  means  any  continuing 
commercial  relationship  created  by  any 
arrangement  or  arrangements  whereby: 

(i)(A)  A  peison  (hereinafter 
"franchisee")  offers,  sells,  or  distributes 
to  any  person  other  than  a  "franchisor" 
(as  Hereinafter  defined),  goods, 
commodities,  or  services  which  are: 

(1)  Identified  by  a  frademark,  service 
mark,  frade  name,  advertising  or  other 
commercial  symbol  designating  another 
person  (hereinafter  "franchisor");  or 

[2]  Indirectly  or  directly  required  or 
advised  to  meet  the  quality  standards 
prescribed  by  another  person 
(hereinafter  "franchisor")  where  the 
franchise  operates  under  a  name  using 
the  trademark,  service  mark,  trade 
name,  advertising  or  other  commercial 
symbol  designating  the  franchisor;  and 

(B)(i]  The  franchisor  exerts  or  has 
authority  to  exert  a  significant  degree  of 
confrol  over  the  franchisee's  method  of 
operation,  including  but  not  limited  to, 
the  franchisee's  business  organization, 
promotional  activities,  management 
marketing  plan  or  business  affairs;  or 

(2)  The  franchisor  gives  significant 
assistance  to  the  franchisee  in  the 
letter's  method  of  operation,  including 
but  not  limited  to,  the  franchisee's 
business  organization,  management 
marketing  plan,  promotional  activities, 
or  business  affairs;  Provided,  however, 
that  assistance  in  the  franchisee's 
promotional  activities  shall  not  in  the 
absence  of  assistance  in  other  areas  of 
the  franchisee's  method  of  operation, 
constitute  significant  assistance:  or 

(ii)(A)  A  person  (hereinafter 
"franchisee")  offers,  sells,  or  distributes 
to  any  person  other  than  a  "franchisor" 
(as  hereinafter  defined),  goods, 
conunodities,  or  services  which  are: 


[1]  Supplied  by  another  person 
(hereinafter  "franchisor");  or 

(2)  Supplied  by  a  third  person  {e.g.,  a 
supplier)  with  whom  the  franchise  is 
directly  or  indirectly  required  to  do 
business  by  another  person  (hereinafter 
"franchisor");  or. 

[3]  Supplied  by  a  third  person  [e.g.,  a 
supplier)  with  whom  the  franchise  is 
directly  or  indirectly  advised  to  do 
business  by  another  person  (hereinafter 
"franchisor")  where  such  third  person  is 
affiliated  with  the  franchisor;  and 

(B)  The  franchisor 

[1]  Secures  for  the  franchisee  retail 
outlets  or  accounts  for  said  goods, 
commodities,  or  services;  or 

[2]  Secures  for  the  franchisee 
locations  or  sites  for  vending  machines, 
rack  displays,  or  any  other  product  sales 
display  used  by  the  franchisee  in  the 
offering,  sale,  or  distribution  of  said 
goods,  conunodities,  or  services:  or 

(3)  Provides  to  the  franchisee  the 
services  of  a  person  able  to  secure  the 
retail  outlets,  accoimts,  sites  or  locations 
referred  to  in  paragraph  (c)(e)(ii)(B)  {1) 
and  (2)  of  this  section:  and 

(iii)  The  fraikhisee  is  required,  as  a 
condition  of  obniining  or  commencing 
the  franchise  operation,  to  make  a 
payment  or  a  commitment  to  pay  to  the 
franchisor,  or  to  a  person  affiUated  with 
the  franchisor. 

(iv)  Exemptions.  The  provisions  of  this 
part  shall  not  apply  to  a  franchise: 

(A)  Which  is  a  "fractional  franchise" 
(which  means  any  relationship  in  which 
the  person  described  therein  as  a 
franchisee,  or  any  of  the  current 
directors  or  executive  officers  thereof, 
has  been  in  the  type  of  business 
represented  by  the  franchise 
relationship  for  more  than  2  years  and 
the  parties  anticipated,  or  should  have 
anticipated,  at  the  time  the  agreement 
establishing  the  franchise  relationship 
was  reached,  that  the  sales  arising  from 
the  relationship  would  represent  not 
more  than  20  percent  of  the  sales  in 
dollar  of  the  franchisee);  or 

(B)  Where  pursuant  to  a  lease,  license, 
or  similar  agreement  a  person  offers, 
sells,  or  distributes  goods,  commodities, 
or  services  on  or  about  premises  ^ 
occupied  by  a  retail-grantor  primarily 

for  the  retailer-grantor's  own 
merchandising  activities,  which  goods, 
commodities,  or  services  are  not 
purchased  from  the  retailer-grantor  or 
persons  whom  the  lessee  is  directly  or 
indirectly  required  to  do  business  with    " 
by  the  retailer-grantor  or  advised  to  do 
business  with  by  the  retailer-grantor 
where  such  person  is  affiliated  with  the 
retailer-grantor  or 

(C)  Where  the  total  of  the  payments 
referred  to  in  paragraph  (c)(6)(iii}  of  this 
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section  made  dnring  a  period  from  any 
time  before  to  widibi  6  mondis  after 
commencing  (q>eration  of  the 
franchisee's  business,  is  less  than  $500; 
or 

(D)  Where  there  is  no  writing  w^ch 
evidences  any  material  term  or  aspect  of 
the  relationship  or  arrangement 

(v)  Exclusions.  The  term  "frandiise" 
shall  not  be  deemed  to  include  any 
continuing  commercial  relationship 
created  solely  by: 

(A)  The  relationship  between  an 
employer  and  an  emplojree,  or  among 
general  business  partners;  or 

(B)  Membership  in  a  bona  fide 
"cooperative  association":  or 

(C)  An  agreement  for  the  use  of  a 
trademark,  service  mark,  trade  name, 
seal  advertising  or  other  commerical 
symbol  designating  a  person  who  offers 
on  a  general  basis,  for  a  fee  or 
otherwise,  a  bona  fide  service  for  the 
evaluation,  testing,  or  certification  of 
goods,  conunodities,  or  services; 

(D)  An  agreement  between  a  licensor 
and  a  single  licensee  to  license  a 
;trademaik.  trade  name,  service  maik, 
advertising,  or  other  commercial  symbol 
where  such  license  is  the  only  one  of  its 
general  nature  and  type  to  be  granted  by 
the  licensor  with  respect  to  that 
trademaric  trade  name,  service  mark, 
advertising,  or  other  commercial  symbol. 

(vi)  Any  relationship  which  is 
represented  either  orsdly  or  in  writing  to 
.be  a  franchise  (as  defined  in  paragraph 
(c)(6)(i)-(iii)  of  this  section)  is  subject  to 
the  requirements  of  this  part 

(7)  "Franchisor"  means  any  person 
who  participates  in  a  franchise 
relationship  as  a  franchisor,  as  denoted 
in  paragraph  (cK6)  of  this  section. 

(8)  "Franchisee"  means  any  person 
who  participates  in  a  franchise 
relationship  as  a  franchisee,  as  denoted 
in  paragraph  (c)(6)  of  this  section,  or  to 
whom  an  interest  in  a  franchise  is  sold. 

(d)  Appendix  B.  Illustrations  11-15  of 
Appendix  B  illustrate  the  requirements 
of  this  section. 

§3500.16    Title  compsnlea. 

No  seller  of  property  that  will  be 
purchased  with  the  assistance  of  a 
Federally  related  mortgage  loan  shall 
require,  directly  or  indirectly,  as  a 
condition  of  selling  the  property,  that 
title  insurance  covering  the  property  be 
purchased  by  the  buyer  from  any 
partictilar  tide  conqiany.  Section 
3500.2(1)  of  this  part  defines  "required" 
use  of  a  provider  of  a  settlement  service. 
Section  3500.19(c)  of  this  part  explains 
the  liability  of  a  seller  for  a  violatioo  of 
this  section. 


S  3806.17 

(a)  Limitations  on  settlement  deposits 
and  monthly  deposits.  If  a  lender  for  a 
Federally  related  mortgage  loan  requires 
a  borrower  to  deposit  sums  in  one  or 
more  escrow  accounts  (also  called  trust 
accounts,  impound  accounts,  or  similar 
names)  for  the  purpose  of  assuring 
payment  of  taxes,  hazard  or  mortgage 
insiurance  premiiuns,  or  other  charges 
with  respect  to  die  mortgage  property, 
such  sums  may  not  exceed  the 
following: 

(1)  On  or  before  the  date  of 
settlement  a  lender  may  not  require  a 
borrower  to  deposit  cm  aggregate  sum  in 
an  escrow  account  in  excess  of — 

(i)  A  sum  that  will  be  sufficient  to  pay 
that  portion  of  each  charge  peyable  from 
the  escrow  account  wliicn  is  attributable 
to  a  period  beginning  on  the  last  date  on 
which  eadi  such  charge  would  have 
been  paid  under  the  normal  lending 
practice  of  the  lender  and  local  custom 
and  aiding  on  the  due  date  of  the  first 
full  installment  payment  under  the 
Federally  related  mortgage  loan,  and 

(ii)  One-sixth  of  an  amount  which  the 
lender  reasonably  estimates  will  be  the 
total  amount  of  charges  payable  from 
the  escrow  account  during  the  twelve- 
month period  following  the  date  of 
settlement  under  the  normal  lending 
practice  of  the  lender  and  loccd  custom. 

(2)  In  any  month  including  or 
foUowing  the  due  date  of  the  first  full 
installment  payment  under  the  Federally 
related  mortgage  loan,  a  lender  may  not 
require  a  borrower  to  deposit  an 
aggregate  sum  in  em  escrow  account  in 
excess  of — 

(i)  One-twelfth  of  an  amount  which 
the  lender  reasonably  estimates  will  be 
the  total  amount  of  such  charges 
payable  from  the  escrow  account  during 
the  ensuing  twelve-month  period  under 
the  normal  lending  practice  of  the  lender 
and  local  custom: 

(ii)  Such  amount  as  is  necessary  to 
maintain  an  additional  balance  in  such 
escrow  account  not  to  exceed  twice  the 
amount  calculated  under  paragraph 
(a)(2)(i)  of  this  section:  and 

(iii)  Any  additional  amount  which  the 
lender  reasonably  determines  is 
necessary  to  avoid  or  eliminate  a 
deficiency  which  would  preclude  full 
payment  bom  the  escrow  account  of 
each  charge  payable  from  the  escrow 
account  on  the  date  a  charge  would  be 
paid  under  the  normal  lending  practice 
of  the  lender  and  local  custom. 

(b)  Normallending practice.  "Normal 
lending  practice  of  the  lender",  as  used 
in  paragraph  (a)  of  this  section,  does  not 
include  any  lending  practice  which 
results  in  escrow  accounts  in  excess  of 
amounts  required  by  ordinarily  prudent 
lending  practice  in  the  locality. 


(c)  Example  of  pennitted  practices 
under  this  section.  For  instance,  where 
an  annual  tax  of  $1,200  ($100  a  month)  is 
paid  on  Mardi  31  and  the  date  of 
settlement  is  June  15  with  the  first 
monthly  installment  due  July  1,  the 
lender  may  require  $500  on  or  before  the 
June  15  setdement  This  sum  is 
calculated  as  follows:  The  lender  is 
allowed  to  collect  $100  for  each  mondi 
following  the  date  taxes  are  normally 
paid  (Mardi  31).  up  to.  but  not  including, 
the  date  of  the  first  full  mortgage 
payment  (July  1).  This  constitutes  a  total 
of  $300  for  the  months  of  April,  May  and 
June.  An  additional  amount  equivalent 
to  two  months'  payment  ($200)  may  also 
be  required  on  or  before  the  date  of 
setdement  Thus,  on  June  15  the  lender 
may  require  $300  for  the  "in-between" 
months  and  $200  for  "cushion",  yielding 
$500.  The  remaining  $700  tax  balance  is 
collected  at  $100  per  month  for  the 
remaining  seven  months. 

(d)  Loans  covered.  Section  10  of 
RESPA  and  this  section  apply  to  all 
Federally  related  mortgage  loans, 
whethw  made  before  or  after  the 
enactment  of  RESPA,  except  for  loans 
covered  by  the  exceptions  set  forth  in 
8  3500.5(c)  of  diis  part 

(e)  Multiple  installments.  If  a  tax  or 
other  charge  is  paid  in  more  than  one 
installment  annually,  such  charge  must 
be  paid  fiom  a  single  escrow  account 
instead  of  separate  escrow  accounts  for 
different  installments. 

S  3500.18    VaUdtty  of  contracts  and  Hens. 

Nothing  in  RESPA  or  this  part  shall 
affect  the  validity  or  enforcement  of  any 
sale  or  contract  for  the  sale  of  real 
property  or  any  loan,  loan  agreement 
mortgage  or  lien  made  or  arising  in 
connection  with  a  Federally  related 
mortgage  loan. 

§  3500.16   Efiforcemefil  ano  hweetiQeiloiie. 

(a)  Manner  of  enforcement  RESPA 
contains  specific  enforcement  provisions 
only  for  section  8  and  section  9  of 
RESPA.  which  correspond  to  SS  3500.14, 
3500.15  and  3500.16  of  diis  part  The 
substance  of  those  RESPA  enforcement 
provisions  is  set  forth  in  this  section. 
The  Secretary  has  taken  no  position 
regarding  die  availability  of  private 
causes  of  action  against  private  parties 
which  violate  other  provisions  of  RESPA 
or  this  part  It  is  the  policy  of  the 
Secretary  to  cooperate  regarding  RESPA 
matters  with  Federal,  State  or  local 
agencies  having  supervisory  powers 
over  lenders  or  other  persons  with 
responsibilities  under  RESPA.  Federal 
agencies  with  supervisory  powers  over 
lenders  may  use  their  powers  to  require 
compliance  with  RESPA.  In  addition. 
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failure  to  comply  with  RESPA  may  be 
grounds  for  administrative  action  by  the 
Secretary  under  Part  24  of  this  title 
concerning  debarment  suspension, 
ineligibility  of  contractors  and  grantees, 
or  under  Part  25  of  this  title  concerning 
the  Mortgagee  Review  Board.  Nothing  in 
this  paragraph  is  a  limitation  on  any 
other  form  of  enforcement  which  may  be 
legally  available. 

(b)  Violations  of  section  8  of  RESPA 
and  §3500.14  of  this  part  (1)  Any  person 
or  persons  who  violate  section  8  of 
RESPA  or  9  3500.14  or  §  3500.15  of  this 
part  shall  be  fined  not  more  than  $10,000 
or  imprisoned  for  not  more  than  one 
year,  or  both,  for  each  violation. 

(2)  Any  person  or  persons  who  violate 
the  provisions  identified  in  paragraph 
(b)(1)  of  this'section  shall  be  jointly  and 
severally  liable  to  the  person  or  persons 
charged  for  the  settlement  service 
involved  in  the  violation  in  an  amount 
equal  to  three  times  the  amount  of  any 
charge  paid  for  such  settlement  service. 
For  purposes  of  contemplating  the 
charge  paid  for  a  mortgage  loan,  only 
the  loan  origination  fee  and  loan 
discount  are  used  but  not  the  principal 
or  interest  for  the  loan. 

(3)  The  Secretary  or,  to  the  extent 
authorized  by  State  law,  the  Attorney 
General  of  any  State  or  the  insurance 
commissioner  of  any  State,  may  bring  an 
action  to  enjoin  violations  of  such 
provisions. 

(4)  In  any  private  action  brought 
pursuant  to  this  paragraph  (b),  a  court 
may  award  to  the  prevailing  party  the 
court  costs  of  the  action  together  with 
reasonable  attorney's  fees. 

(c)  Violations  of  section  9  of  RESPA 
and  §  3500.16  of  this  part  Any  seller 
who  violates  the  provisions  of  section  9 
of  RESPA  or  §  3500.16  of  this  part  is 
liable  to  the  buyer  in  an  amount  equal  to 
three  times  all  charges  made  for  the  title 
insurance  referred  to  in  S  3500.16. 
RESPA  does  not  provide  for  recovery  of 
court  costs  or  attorney's  fees  in  any 
private  action  brought  pursuant  to  this 
paragraph  (c). 

(d)  Jurisdiction  of  courts.  Any  action 
pursuant  to  the  provisions  of  this  section 
may  be  brought  in  the  United  States 
district  court  or  in  any  other  court  of 
competent  jurisdiction,  for  the  district  in 
which  the  property  involved  is  located, 
or  where  the  violation  is  alleged  to  have 
occurred,  within  one  year  from  the  date 
of  the  occurrence  of  the  violation,  except 
that  actions  brought  by  the  Secretary, 
the  Attorney  General  of  any  State,  or 
the  insurance  commissioner  of  any  State 
may  be  brought  within  3  years  from  the 
date  of  the  occiirrence  of  the  violation. 

(e)  Investigations;  subpoena  authority. 
(1)  "The  Secretary  may  investigate  any 
facts,  conditions,  practices,  or  matters 


that  may  be  deemed  necessary  or  proper 
to  aid  in  the  enforcement  of  the 
provisions  of  RESPA,  in  prescribing  of 
rules  and  regulations  thereunder,  or  in 
securing  information  to  serve  as  a  basis 
for  recommending  further  legislation 
concerning  real  estate  settlement 
practices.  To  aid  in  the  investigations, 
the  Secretary  is  authorized  by  section 
19(c)  of  RESPA  to  hold  such  hearings, 
administer  such  oaths,  and  require  by 
subpoena  the  attendance  and  testimony 
of  such  witnesses  and  production  of 
such  documents  as  the  Secretary  deems 
advisable. 

(2)  Under  section  19(c)  of  RESPA.  any 
district  court  of  the  United  States  within 
the  jurisdiction  of  which  an  inquiry  is 
carried  on  may,  in  the  case  of 
contumacy  or  refusal  to  obey  a 
subpoena  of  the  Secretary  issued  under 
this  section,  issue  an  order  requiring 
comphance  therewith;  and  any  failure  to 
obey  such  order  of  the  court  may  be 
punished  by  such  court  as  a  contempt 
thereof. 

Appendix  A — Instructions  for 
Completing  HUD-1  Settlement 
Statement 

The  following  are  instnictions  for 
completing  Sections  A  through  L  of  the  HUD- 
1  settlement  statement,  required  under 
section  4  of  RESPA  and  Regulation  X  of  the 
Department  of  Housing  and  Urban 
Development  (24  CFR  Part  3500).  This  form  is 
to  be  used  as  a  statement  of  actual  charges 
and  adjustments  to  be  given  to  the  parties  in 
connection  with  the  settlement.  The 
instructions  for  completion  of  the  HUD-1  are 
primarily  for  the  benefit  of  the  settlement 
agents  who  prepare  the  statements  and  need 
not  be  transmitted  to  the  parties  as  an 
integral  part  of  the  HUD-1.  Refer  to 
Regulation  X  to  determine  if  the  HUD-1  is 
legally  required  to  be  used  in  a  particular 
mortgage  loan  transaction.  There  is  no 
objection  to  the  use  of  the  HUD-1  in 
transactions  in  which  its  use  is  not  legally 
required.  For  this  reason,  these  instructions 
include  various  references  on  handling  an 
assumed  existing  loan  in  case  of  a  new 
second  mortgage  loan.  Refer  to  the  definitions 
section  of  Regulation  X  for  specific 
deHnitions  of  many  of  the  terms  which  are 
used  in  these  instructions. 

General  Instructions 

Information  and  amounts  may  l>e  filled  in 
by  typewriter,  band  printing,  computer 
printing,  or  any  other  method  producing  clear 
and  legible  results.  Refer  to  Regulation  X 
regarding  rules  applicable  to  reproduction  of 
the  HUD-1.  An  additional  page  may  be 
attached  to  the  HUD-1  for  the  purpose  of 
including  customary  recitals  and  information 
used  locally  in  settlements,  for  example,  a 
breakdown  of  payoff  figures;  a  breakdown  of 
the  Borrower's  total  monthly  mortgage 
payments;  check  disbursements;  a  statement 
indicating  receipt  of  funds;  applicable  8])ecial 
stipulations  between  Borrower  and  Seller, 
and  the  date  funds  are  transferred. 

The  settlement  agent  shall  complete  the 
HUD-1  to  itemize  ail  charges  imposed  upon 


the  Borrower  or  Seller  by  the  Lender  and  all 
sales  commissions,  whether  to  be  paid  at 
settlement  or  outside  of  settlement  and  any 
other  charges  which  either  the  Borrower  or 
Seller  will  pay  for  at  settlement.  Charges  to 
l>e  paid  outside  of  settlement,  including  cases 
where  a  non-settlement  agent  (i.e.,  attorneys, 
title  companies,  escrow  agents,  real  estate 
agents  or  brokers)  holds  the  Borrower's 
deposit  against  the  sales  price  (earnest  • 
money)  and  applies  the  entire  deposit 
towards  the  charge  for  the  settlement  service 
it  is  rendering,  shall  be  included  on  the  HUD- 
1  but  marked  "P.O.C."  for  "Paid  Outside  of 
Closing"  (setdement)  and  shall  not  be 
included  in  computing  totals.  P.O.C.  items 
should  not  t>e  placed  in  the  Borrower  or 
Seller  columns,  but  rather  on  the  appropriate 
line  next  to  the  columns. 

Blank  lines  are  provided  in  Section  L  for 
any  additional  settlement  charges.  Blank 
lines  are  also  provided  for  additional 
insertions  in  Sections )  and  K.  The  names  of 
the  recipients  of  the  settlement  charges  in 
Section  L  and  the  names  of  the  recipients  of 
adjustments  described  in  Section  J  or  K 
should  be  included  on  the  blank  lines. 

Lines  and  columns  which  relate  to  the 
Borrower's  transaction  may  be  left  blank  on 
the  copy  of  the  HUD-1  which  wll  be 
furnished  to  the  Seller.  Lines  and  columns 
which  relate  to  the  Seller's  transaction  may 
be  left  blank  on  the  copy  of  the  HUD-1  which 
will  be  furnished  to  the  Borrower. 

Line  Item  Instnictions 

Instructions  for  completing  the  individual 
items  on  die  HUD-1  follow. 

Section  A.  This  section  requirea  no  entry  of 
information. 

Section  B.  Check  appropriate  loan  type  and 
complete  the  remaining  items  as  applicable. 

Section  C.  This  section  provides  a  notice 
regarding  settlement  costs  and  requires  no 
additional  entry  of  information. 

Sections  D  and  E.  Fill  in  the  names  and 
current  mailing  addresses  and  zip  codes  of 
the  Borrower  and  the  Seller.  Where  there  is 
more  than  one  Borrower  or  Seller,  the  name 
and  address  of  each  one  is  required.  Use  a 
supplementary  page  if  needed  to  list  multiple 
Borrowers  or  Sellers. 

Section  F.  Fill  in  the  name,  current  mailing 
address  and  zip  code  of  the  Lender. 

Section  G.  The  street  address  of  the 
property  l)eing  sold  should  be  given.  If  there 
is  no  street  address,  a  brief  legal  description 
or  other  location  of  the  property  should  be 
inserted.  In  all  cases  give  the  zip  code  of  the 
property. 

Section  H.  Fill  in  name,  address,  and  zip 
code  of  settlement  agent  address  and  zip 
code  of  "place  of  setdement." 

Section  I.  Fill  in  die  date  of  setdement  (as 
defined  in  Regulation  X). 

Section ).  Summary  of  Borrower's 
Transaction.  Line  101  is  for  the  gross  sales 
price  of  the  property  being  sold,  excluding'  the 
price  of  any  items  of  tangible  personal 
property  if  Borrower  and  Seller  have  agreed 
to  a  separate  price  for  such  items. 

Line  102  is  for  the  gross  sales  price  of  any 
items  of  tangible  personal  property  excluded 
from  Line  101.  Personal  property  could 
include  such  items  as  carpets,  drapes,  stoves. 
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refrigerators,  etc.  Manufactured  homes  are 
not  considered  personal  property  for  this 
purpose. 

Line  103  is  used  to  record  the  total  charges 
to  Borrower  detailed  in  Section  L  and  totaled 
on  Line  1400. 

Lines  104  and  105  are  for  additional 
amounts  owed  by  the  Borrower  or  items  paid 
by  the  Seller  prior  to  settlement  but 
reimbursed  by  the  Borrower  at  setdement. 
For  example,  the  balance  in  the  Seller's 
reserve  account  held  in  connection  with  an 
existing  loan,  if  assigned  to  the  Borrower  in  a 
loan  assumption  case,  will  be  entered  here. 
These  lines  will  also  be  used  when  a  tenant 
in  the  property  being  sold  has  not  yet  paid 
the  rent  which  the  Borrower  will  collect,  for 
a  period  of  time  prior  to  the  settlement.  The 
lines  will  also  be  used  to  indicate  the 
treatment  for  any  tenant  security  deposit.  The 
Seller  will  be  credited  on  Lines  404-405. 

Lines  106  through  112  are  for  items  which 
the  Seller  had  paid  in  advance,  and  for  which 
the  Borrower  must  therefore  reimburse  the 
Seller.  Examples  of  items  for  which 
adjustments  will  be  made  may  include  taxes 
and  assessments  paid  in  advance  for  an 
entire  year  or  other  period,  when  setdement 
occurs  prior  to  the  expiration  of  the  year  or 
other  period  for  which  they  were  paid. 
Additional  examples  include  flood  and 
hazard  insurance  premiums,  if  the  Borrower 
is  being  substituted  as  an  insured  under  the 
same  policy;  mortgage  insurance  in  loan 
assumption  cases;  planned  unit  development 
or  condominium  association  assessments 
paid  in  advance;  fuel  or  other  supplies  on 
hand,  purchased  by  the  Seller,  which  the 
Borrower  will  use  when  Borrower  takes 
possession  of  the  property;  and  ground  rent 
paid  in  advance. 

Line  120  is  for  the  total  of  Lines  101  through 
,112. 

Line  201  is  for  any  amount  paid  against  the 
sales  price  prior  to  setdement. 

Line  202  is  for  the  amount  of  the  new  loan 
.  made  by  the  Lender  or  first  user  loan  (a  loan 
to  finance  construction  of  a  new  structure  or 
purchase  of  a  manufactured  home  where  the 
structure  was  constructed  for  sale  or  the 
manufactured  home  was  purchased  for 
purposes  of  resale  and  the  loan  is  used  as  or 
converted  to  a  loan  to  finance  purchase  by 
the  first  user).  For  other  loans  covered  by 
Regulation  X  which  finance  construction  of  a 
'Oew  structure  or  purchase  of  a  manufactured 
home,  list  the  sales  price  of  the  land  on  Line 
104,  the  construction  cost  or  purchase  price  of 
manufactured  home  on  Line  105  (Line  101 
would  t>e  left  blank  in  this  instance)  and 
amount  of  the  loan  on  Line  202.  The 
'remainder  of  the  form  should  be  completed 
taking  into  account  adjustments  and  charges 
related  to  the  temporary  financing  and 
permanent  financing  and  which  are  known  at 
the  date  of  setdement 

Line  203  is  used  for  cases  in  which  the 
Borrower  is  assuming  or  taking  tide  subject 
to  an  existing  loan  or  lien  on  the  property. 

Lines  204-209  are  used  for  other  items  paid 
by  or  on  behalf  of  the  Borrower.  Examples 
include  cases  in  which  the  Seller  has  taken  a 
trade-in  or  other  property  from  the  Borrower 
in  part  payment  for  die  property  being  sold. 
They  may  also  be  used  in  cases  in  which  a 
Seller  (typically  a  builder)  is  making  an 


"allowance"  to  the  Borrower  for  carpets  or 
drapes  which  the  Borrower  is  to  purchase 
separately.  Lines  204-206  can  also  be  used  to 
indicate  any  Seller  financing  arrangements  or 
other  new  loan  not  listed  in  Line  202.  For 
example,  if  the  Seller  takes  a  note  from  the 
Borrower  for  part  of  the  sales  price,  insert  the 
principal  amount  of  the  note  with  a  brief 
explanation  on  Lines  204-209. 

Lines  210  through  219  are  for  items  which 
have  not  yet  been  paid,  and  which  the 
Borrower  is  expected  to  pay.  but  which  are 
attributable  in  part  to  a  period  of  time  prior 
to  the  setdement.  In  jurisdictions  in  which 
taxes  are  paid  late  in  the  tax  year,  most  cases 
will  show  the  proration  of  taxes  in  these 
lines.  Other  examples  include  utilities  use  but 
not  paid  for  by  the  Seller,  rent  collected  in 
advance  by  the  Seller  from  a  tenant  for  a 
period  extending  beyond  the  setdement  date, 
and  interest  on  loan  assumptions. 

Line  220  is  for  the  total  of  Lines  201  through 
219. 

Lines  301  and  302  are  summary  lines  for  the 
Borrower.  Enter  total  in  Line  120  on  Line  301. 
Enter  total  in  Line  220  on  Line  302. 

Line  303  may  indicate  either  the  cash 
required  fi^m  the  Borrower  at  setdement  (the 
usual  case  in  a  purchase  transaction)  or  cash 
payable  to  the  Borrower  at  settlement  (if,  for 
example,  the  Borrower's  deposit  against  the 
sales  price  (earnest  money)  exceeded  the 
Borrower's  cash  obligations  in  the 
transaction).  Subtract  Line  302  from  Line  301 
and  enter  the  amount  of  cash  due  to  or  from 
the  Borrower  at  setdement  on  Line  303.  The 
appropriate  box  should  be  checked. 

Section  K.  Summary  of  Seller's 
Transaction.  Instructions  for  the  use  of  Lines 
101  and  102  and  104-112  above,  apply  also  to 
Lines  401-412.  Line  420  is  for  the  total  of 
Lines  401  dut>ugh  412. 

line  501  is  used  if  the  Seller's  real  estate 
broker  or  other  party  who  is  not  the 
setdement  agent  has  received  and  holds  the 
deposit  against  the  sales  price  (earnest 
money]  which  exceeds  the  fee  or  commission 
owed  to  that  party,  and  if  that  party  will 
render  the  excess  deposit  directiy  to  the 
Seller,  rather  than  through  the  setdement 
agent  the  amount  of  excess  deposit  should 
be  entered  on  Line  501  and  the  amount  of  the 
total  deposit  (including  commissions)  should 
be  entered  on  Line  201. 

Line  502  is  used  to  record  the  total  charges 
to  the  Seller  detaded  in  Section  L  and  totaled 
on  Line  1400. 

Line  503  is  used  if  the  Borrower  is  assuming 
or  taking  tide  subject  to  existing  liens  which 
are  to  be  deducted  from  sales  price. 

Lines  504  and  505  are  used  for  the  amounts 
(including  any  accrued  interest)  of  any  first 
and/or  second  loans  which  will  be  paid  as 
part  of  the  setdement 

Line  506  is  used  for  deposits  paid  by  the 
Borrower  to  the  Seller  or  other  party  who  is 
not  the  setdement  agent.  Enter  the  amount  of 
the  deposit  in  Line  201  on  Line  506  unless 
Line  501  is  used  or  the  party  who  is  not  the 
setdement  agent  transfers  all  or  part  of  the 
deposit  to  the  setdement  agent  in  which  case 
the  setdement  agent  wUl  note  in  parentheses 
on  Line  507  the  amoimt  of  the  deposit  which 
is  being  disbursed  as  proceeds  and  enter  in 
column  for  Line  506  the  amount  retained  by 
the  above  described  party  for  setdement 


services.  If  the  setdement  agent  holds  the 
deposit  insert  a  note  in  Line  507  which 
indicates  that  the  deposit  is  being  disbursed 
as  proceeds. 

Line  506  through  509  may  be  used  to  list 
additional  liens  which  must  be  paid  off 
through  the  setdement  to  clear  tide  to  the 
property.  Other  payoffs  of  Seller  obligations 
should  be  shown  on  Lines  506-509  (but  not  on 
Lines  1303-1305).  They  may  also  be  used  to 
indicate  funds  to  be  held  by  the  setdement 
agent  for  the  payment  of  water,  fuel,  or  other 
utility  bills  which  cannot  be  prorated 
between  the  parties  at  settlement  because  the 
amounts  used  by  the  Seller  prior  to 
setdement  are  not  yet  known.  Subsequent 
disclosure  of  the  actual  amount  of  these  post- 
setdement  items  to  be  paid  from  setdement 
funds  is  optional.  Any  amounts  entered  on 
Lines  204-209  including  Seller  financing 
arrangements,  should  also  be  entered  on 
Lines  506-509. 

Instructions  for  the  use  of  Lines  510  through 
519  are  the  same  as  those  for  Lines  210  to  219 
above. 

Line  520  is  for  the  total  of  Lines  501  through 
519. 

Line  601  and  602  are  summary  lines  for  the 
Seller.  Enter  total  in  Line  420  on  Line  610. 
Enter  total  in  Line  520  on  Line  602. 

Line  603  may  indicate  either  the  cash 
required  to  be  paid  to  the  Seller  at  setdement 
(the  usual  case  in  a  purchase  transaction)  or 
cash  payable  by  the  Seller  at  setdement. 
Subtract  Line  602  from  Line  601  and  enter  the 
amount  of  cash  due  to  or  from  the  Seller  at 
setdement  on  Line  603.  The  appropriate  box 
should  be  checked. 

Section  L  Setdement  Charges. 

Line  700  is  used  to  enter  the  sales 
commission  charged  by  the  sales  agent  or 
broker.  If  the  sales  commission  is  based  on  a 
percentage  of  the  price,  enter  the  sales  price, 
the  percentage,  and  the  dollar  amount  of  the 
total  commission  paid  by  the  Seller. 

Lines  701-702  are  to  be  used  to  state  the 
split  of  the  commission  where  the  settlement 
agent  disburses  portions  of  the  commission  to 
two  or  more  sales  agents  or  brokers. 

Line  703  is  used  to  enter  the  amount  of 
sales  commission  disbursed  at  setdement  If 
the  sales  agent  or  broker  is  retaining  a  part  of 
the  deposit  against  the  sales  price  (earnest 
money]  to  apply  towards  the  sales  agent's  or 
broker's  commission,  include  in  Line  703  only 
that  part  of  the  commission  being  disbursed 
at  setdement  and  insert  a  note  on  Line  704 
indicating  the  amount  the  sales  agent  or 
broker  is  retaining  as  a  "P.O.C"  item. 

Line  704  may  be  used  for  additional 
charges  made  by  the  sales  agent  or  broker,  or 
for  a  sales  commission  charged  to  the 
Borrower,  which  will  be  disbursed  by  the 
settlement  agent. 

Line  801  is  used  to  record  the  fee  charged 
by  the  Lender  for  processing  or  originating 
the  loan.  If  this  fee  is  computed  as  a 
percentage  of  the  loan  amount  enter  the 
percentage  of  the  blank  indicated. 

Line  802  is  used  to  record  the  loan  discount 
or  "points"  charged  by  the  Lender,  and,  if  it  is 
computed  as  a  percentage  of  the  loan 
amount  enter  the  percentage  in  the  blank 
indicated. 
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Line  003  is  used  for  appraisal  fees  if  there 
is  a  separate  cfaai^e  for  the  appraisal. 
Appraisal  fees  for  HUD  and  VA  loans  an 
also  included  on  Line  803. 

Line  804  is  used  for  the  cost  of  the  oedit 
report  if  there  is  a  charge  separate  from  the 
origination  fee. 

line  805  is  used  only  for  inspections  by  the 
Lender  or  the  Lender's  agents.  Charges  for 
other  pest  or  structural  inspections  required 
to  be  stated  by  these  instructions  should  be 
entered  in  Lines  1301-1305. 

Line  806  should  be  used  for  an  application 
fee  required  by  a  private  mortgage  insurance 
company. 

'    Line  807  is  provided  for  convenience  fai 
using  the  form  for  loan  assumption  i 

transactions.  I 

Line  806-811  are  used  to  list  additional  ' 
items  payable  in  connection  with  the  loan 
including  fees  to  mortgage  originators  or 
mortgage  brokers. 

Lines  901-005.  This  series  is  used  to  record 
the  items  which  the  Leader  requires  (but 
which  are  not  necemarily  paid  to  the  lender, 
i.e.,  FHA  mortgage  insurance  premium)  to  be 
paid  at  the  time  of  settlement  other  than 
reserves  collected  by  the  Lender  and 
recorded  in  1000  series. 

Line  901  is  used  if  interest  is  collected  at 
settlement  for  a  part  of  a  month  or  other 
period  between  settlement  and  the  data  from 
which  interest  will  be  collected  with  the  first 
regular  monthly  payment  Enter  that  amount 
here  and  include  the  per  diem  charges.  If  such 
interest  is  not  collected  until  the  fint  regular 
monthly  pajrment  no  entry  should  be  made 
on  Line  901. 

Line  902  is  used  for  all  mortgage  insurance 
premiums  due  and  payable  at  setdemcnt  A 
lump  stmi  mortgage  insurance  premium  paid 
at  settlement  should  be  inserted  on  Line  902 
with  a  note  whid)  indicates  the  premium  is 
for  the  life  of  the  loan  and  represents  the 
total  amount  of  insurance. 

Line  903  is  used  for  haiard  insurance 
premiums  which  the  Lender  requires  to  be 
paid  at  time  of  settlement  except  reserves 
collected  by  the  Lender  and  recorded  in  the 
1000  series. 

Lines  904  and  905  are  used  to  list  additional 
items  required  by  the  Lender  (except  for 
reserves  collected  by  the  Lender  and 
recorded  in  the  1000  series)  including  flood 
insurance,  mortgage  life  insurance,  credit  life 
insurance  and  disability  insurance  premimns. 
These  lines  are  also  used  to  list  amounts  paid 
at  settlement  for  inkurance  not  required  by 
the  Lender. 

Lines  1000-1006.  This  series  is  used  for 
amounts  collected  by  the  Lender  from  the 
Borrower  and  held  in  an  account  for  the 
future  payment  of  the  obligations  listed  as 
they  fall  due.  hiclude  the  time  period  (mimber 
of  months)  and  the  monthly  assessment.  In 
many  jurisdictions,  this  is  referred  to  as  an 
"escrow,"  "impound,"  or  "trust"  account  la 
addition  to  the  items  listed,  some  Lenders 
may  require  reserves  for  flood  insurance, 
coiidomininm  ownen'  association 
assessments,  etc 

Lines  1100-1113.  This  series  covers  title 
charges,  which  indude  a  variety  of  services 
performed  by  title  companies  or  other*  an^ 
inchidM  fscs  diiectijr  related  to  the  tnathf 
of  title  (title  examhiation.  title  search. 


document  preparation)  and  tees  for  Utle 
insurance,  lagjal  charges  (which  hidude  fees 
for  Lender's,  Seller's  or  Buyer's  attorney,  or 
the  attorney  preparing  title  work)  and  fees  for 
settlement  agents  and  notaries.  In  many 
jurisdictions  the  same  person  (for  example, 
an  attorney  or  a  title  insurance  company) 
performs  several  of  the  services  listed  in  this 
series  and  makes  s  single  undifferentiated 
charge  for  such  services.  In  such  cases,  enter 
the  overall  fee  on  Line  1107  (for  attorneys),  or 
Line  1106  (for  title  companies),  and  enter  on 
that  line  the  item  numbera  of  the  services 
listed  which  are  covered  in  the  overall  fee.  If 
this  is  done,  no  amounts  should  be  entered 
for  the  individual  items  which  are  covered  by 
the  overall  fee.  In  traiuactions  involving 
more  than  one  attorney,  one  attorney  should 
use  Line  1107  and  the  other  attorney  should 
use  Line  1111, 1112  or  1113. 

Line  1101  is  used  for  the  settlement  agent* s 
fee. 

Lines  1102  and  1103  are  used  for  the  fees 
for  the  abstract  or  title  search  and  title 
examination.  In  some  jurisdictians  the  same 
person  both  searches  the  title  (that  is. 
performs  the  necessary  research  in  the 
records)  and  examines  title  (that  is,  makes  a 
determination  as  to  what  matters  affect  title, 
and  provides  a  tide  report  or  opinion).  If  such 
a  person  charges  only  one  fee  for  both 
services,  it  should  be  entered  on  Line  1103 
unless  the  person  performing  these  tasks  is 
an  attorney  or  a  title  company  in  which  case 
the  fees  should  be  entered  as  described  in  the 
general  directions  for  Lines  1100-1113.  If 
separate  persons  perform  these  tasks,  or  if 
separate  charges  are  made  for  searching  and 
examination,  they  should  be  listed 
separately. 

Line  1104  is  used  for  the  title  huuraace 
binder  which  is  also  known  as  a  commitment 
to  insure. 

Line  1105  is  used  for  charges  for 
preparation  of  deeds,  mortgages,  notes,  eta  If 
more  than  one  person  receives  a  fiee  for  such 
work  in  the  same  transaction,  show  Ae  total 
paid  in  the  appropriate  column  and  the 
individual  dmrges  on  the  bie  following  the 
word  "to". 

Line  1106  is  used  for  the  fee  charged  by  a 
notary  public  for  authentic8thi|  the  execution 
of  settlement  documents. 

Line  1107  instructions  are  discussed  in  the 
general  directions  for  Lines  1100-1113. 

Lines  1106  and  1110  are  used  for 
information  regarding  title  bisnrance.  Enter 
the  total  charge  for  title  insurance  (except  for 
the  cost  of  the  title  Under)  on  Line  1106. 
Enter  on  Lines  1106  and  1110  the  indhridual 
charges  for  the  Lender's  and  owner's  pobdes. 
Note  that  these  charges  are  not  carried  over 
into  the  Borrower's  md  Seller's  urfiunns. 
since  to  do  so  would  result  in  a  dnpUoation  of 
the  amount  hi  Line  HOB.  If  a  oombfaiation 
Lender's/owner's  poUcy  is  available,  show 
this  anonnt  as  an  additioaal  entry  on  Unas 
1100  and  ina 

Lines  1111->111S  an  fn-  the  entry  of  other 
title  charges  not  already  ttsnixed.  Bxaraplet 
hi  some  }iirladictions  woidd  iadnde*  fa*  to  a 
private  tax  service,  a  fee  to  a  coonty  tax 
coUector  far  a  tax  certificate,  and  a  fee  to  a 
public  title  ragistnr  for  a  certificate  of  title 
under  a  'Attrens  Act 

Lines  1201-1206  an  osed  for  goveraaent 
recording  and  transfer  changes.  Recording 


and  transfer  charges  should  be  itemlxed. 
Additional  recording  or  transfer  dmrges 
should  be  listed  on  Lines  1204  and  120S. 

lines  1301  and  1302  an  used  for  fees  for 
survey  and  pest  faispection. 

lines  1303-1305  are  used  for  any  other 
settlement  charges  not  refetrable  to  the 
categories  listed  above  on  the  HUD-1,  rn/blA 
are  required  to  be  stated  by  these 
instructions.  Examples  may  indude  structural 
hispections  or  pre-sale  bispection  of  heating, 
plumbing,  or  electrical  equipment  These 
inspection  charges  may  include  a  fee  for 
insurance  or  warranty  coverage. 

Line  1400  is  for  the  total  settlement  charges 
paid  from  Borrower's  funds  and  Seller's 
funds.  These  totals  are  also  entered  on  Lines 
103  and  502.  respectively,  in  Sections  ]  and  K. 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2802-0265) 

AppencBx  B— IIliutratioD  of 
RequiranMoto  of  Section  • 

The  foUowfaig  illustrations  provide 
additional  guidance  on  the  meaning  and 
coverage  of  section  8  of  RESPA.  While 
particular  Illustrations  may  refer  to  particular 
providers  of  setdement  services,  such 
illustrations  are  applicable  by  analogy  to 
providers  of  settlement  services  other  than 
those  specifically  mentioned.  Other 
provisions  of  Federal  or  State  law  may  also 
be  applicable  to  the  practices  and  payments 
discussed  in  the  following  illustrations. 

1.  Facts.  A,  a  provider  of  settlement 
services,  maintains  an  abnonnaOy  large 
balance  in  a  non-interest  bearing  account 
with  E  a  mortgage  lender,  pursuant  to  an 
understandmg  that  B  will  refer  borrowan  of 
Federally  related  mortgage  loans  to  A  for  the 
purchase  of  settlement  services  involving 
such  loans. 

Comments.  Allowing  B  to  use  the  deposited 
funds  at  no  interest  is  a  thing  of  value  given 
by  A  to  B  pursuant  to  an  a^vement  or 
understanibng  that  business  incident  to  or 
part  of  a  settlement  service  shall  be  referred 
to  A  in  violation  of  section  6  of  RESPA.  The 
maintenance  of  any  accounts  reasonably 
needed  by  A  hi  the  nomal  course  of  its 
bushiess  would  not  be  a  violation  of  section 

2.  Pacts.  B.  a  lender  of  Federally  related 
mortgage  loans,  pays  A.  a  real  estate  agent  a 
fee  of  $25  per  transaction  purportedly  for 
services  perfanned  such  as  arranging  for  B's 
appraiser  to  visit  die  property.  The  purported 
services  for  which  die  foe  is  paid  an  services 
that  real  estate  agents  bequoitly  perform  as 
part  of  their  services  and  the  fee  is  really 
hitanded  to  enable  B  to  compensate  A  for 
referring  potential  borroweis  to  R 

Comments.  Both  A  and  B  an  hi  violation  of 
section  8  of  RESPA.  shica  tiis  fee  is  being 
paid  m  uwiyei»ation  far  the  referral  of 
business  rather  than  for  legHtanats  services 
actually  nndered  by  B  on  behalf  of  A. 

3.  Abda.  A,  ■  piovider  of  settlement 
services,  provides  scttleaaot  servlcas  at 
abaonMlly  low  rates  or  at  no  chaigs  at  all  to    . 
fi,  a  builder,  in  eooaactian  with  a  snbdtvisioa 
befaig  developed  by  &  B  agraM  Ha  refer 
purchasers  of  die  completed  homes  hi  the 
subdiviskm  to  A  for  the  purchase  of 
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setdement  services  in  connection  with  the 
sale  of  individual  lots  by  B. 

Comments.  The  rendering  of  services  by  A 
to  B  at  litde  or  no  charge  constitutes  a  thing 
of  value  given  by  A  to  B  in  return  for  the 
referral  of  settlement  services  business  and 
both  A  and  B  are  in  violation  of  section  8  of 
RESPA.  Similarly,  section  8  would  be 
violated  if  a  titie  company  gives  a  discount  or 
allowance  for  the  prompt  payment  of  a  titie 
insurance  premium  or  other  charge  for  a  . 
Settlement  service  to  a  real  estate  agent 
attorney  or  lender  as  a  rebate  for  the 
placement  of  business  with  such  titie 
company. 

4.  Facts,  fi,  a  lender,  encourages  persons 
who  receive  Federally  related  mortgage  loans 
from  it  to  employ  A.  an  attorney,  to  search 
tide  and  perform  related  setdement  services 
in  connection  with  their  transaction.  B  and  A 
have  an  understanding  that  in  return  for  the 
referral  of  this  business  A  will  provide  legal 
services  to  B  or  B's  officera  or  employees  at 
abnormally  low  rates  or  for  no  charge. 

Comments.  Both  A  and  B  are  in  violation  of 
section  8  of  RESPA.  Similarly,  if  an  attorney 
gives  a  portion  of  his  or  her  fees  to  another 
attorney,  a  lender  or  a  real  estate  agent  who 
only  referred  a  prospective  client  to  the 
attorney,  section  8  would  be  violated  by  both 
individuals. 

5.  Facts.  A.  a  provider  of  setdement 
services,  pays  referral  fees  to  persons  who 
refer  settlement  services  business  on 
commercial  real  estate  to  A. 

Comments.  While  commercial  transactions 
are  not  covered  by  RESPA,  the  payment  of 
such  referral  fees  would  be  a  violation  of 
section  8  if  they  involve  indirect 
compensation  for  the  referral  of  settlement 
services  business  covered  by  RESPA. 

6.  Facts.  A.  a  real  estate  broker,  obtains  all 
necessary  licenses  under  state  law  to  act  as  a 
titie  insurance  agent  A  refers  individuals 
who  are  purchasing  homes  in  transactions  in 
which  A  participates  as  a  broker  to  B,  a  titie 
company,  for  the  purchase  of  title  insurance 
services.  A  fills  out  a  simple  form  [i.e., 
application  form)  but  performs  no  other 
services  in  connection  with  the  issuance  of 
the  tide  insurance  policy.  B  pays  A  a 
commission  (or  pays  a  portion  of  the  titie 
insurance  premium)  for  the  transactions. 

.    Comments.  The  payment  of  a  commission 
or  portion  of  the  titie  insurance  premium  by  B 
to  A  under  circumstances  where  no 
substantial  services  are  being  provided  by  A 
to  B  is  a  violation  of  section  8  of  RESPA. 

7.  Facts.  A,  a  "mortgage  originator"  or  . 
"mortgage  broker",  receives  loan  applications 
and  refen  borrowers  to  lenders  for  a  fee. 

Comments.  If  A  performs  services  such  as 
obtaining  credit  and  appraisal  information  or  „ 
preparing  an  application  for  mortgage 
insurance  or  guarantee  which  are  of  value  to 
a  Lender  paying  the  fee,  without  reference  to 
the  referral  value  of  such  services,  and  the 
fees  paid  bear  a  reasonable  relationship  to 
the  value  of  such  services,  the  payment  of 
such  a  fee  would  not  be  in  violation  of 
^Section  8  of  RESPA.  Section  8  does  not  apply 
to  voluntary  payments  by  a  borrower  to  A  for 
assistance  in  locating  a  lehder,  provided  that 
the  voluntary  payment  is  disdosed  on  both 
the  good  faidi  estimate  of  settlement  costs 


and  the  HUD-1  setdement  statement  and  the 
payment  is  not  a  condition  of  the  loan  or 
other  settiement  service. 

8.  Facts.  A,  a  tide  insurance  company, 
provides  among  its  other  services  an  "Insured 
Closing  Service  Letter".  Under  this  letter,  for 
which  no  separate  or  additional  charge  is 
made,  the  company  agrees  to  provide 
indemnity  against  loss  due  to  certain 
fraudulent  or  negligent  acts  of  the  company's 
policy-issuing  agents  or  approved  attorneys 
in  CAjuiplying  with  closing  instructions  and  in 
conducting  the  closing  of  any  transaction  in 
connection  with  which  a  policy  of  titie 
insurance  is  to  be  issued  by  A. 

Comments.  Where  A  has  provided  such  an 
Insured  Closing  Service  Letter  to  a  specified 
person  and  the  protection  afforded  thereby  is 
effective  without  regard  to  whether  the 
particular  case  was  referred  to  A  by  the 
person  receiving  protection  under  such  letter, 
the  provision  of  the  letter  would  not  be 
punuant  to  an  agreement  or  underetanding 
that  settiement  services  be  referred,  and 
therefore  not  in  violation  of  section  8. 

9.  Facts.  A.  a  service  corporation,  is  a  titie 
insurance  agent  for  B,  a  titie  insurance 
company.  The  search  and  examination  of 
titie.  in  connection  with  applications  for  titie 
insurance  polides  prepared  by  A.  are 
performed  by  employees  of  B.  Employees  of  B 
also  make  any  determinations  as  to  the 
insurability  of  titie.  A  issues  title  insurance 
poUcies  on  behalf  of  B  and  receives  a 
commission  equal  to  the  amount  paid  other 
titie  insurance  agents  in  the  community, 
induding  other  agents  of  Bi  who  perform  the 
titie  search  and  examination  as  well  as 
prepare  and  issue  the  titie  insurance  policy. 

Comments.  While  A  may  be  performing 
some  real  service  for  B,  the  fact  that  the 
amount  of  the  commission  received  by  A  is 
equal  to  the  commissions  customarily  paid  to 
full-service  title  insurance  agents  who 
perform  substantially  greater  and  more 
valuable  service  indicates  that  the 
commission  paid  by  B  to  A  is  really  intended 
to  compensate  A  for  the  referral  of  business. 
The  amount  by  which  the  commission 
exceeds  the  reasonable  value  of  the  services 
rendered  by  A  to  B  would  be  a  referral  fee 
prohibited  by  section  8  of  RESPA.  SedTion  8 
does  not  prohibit  variations  in  the  amount  of 
commissions  that  may  be  paid,  not  does  it 
require  that  the  quantum  of  services  rendered 
be  identical  in  all  cases,  so  long  as  services 
significant  to  the  issuance  of  a  titie  insurance 
policy  are  rendered  and  the  amount  of  the 
commission  beare  a  reasonable  relationship 
to  the  services  rendered. 

10.  Facts.  A.  a  real  estate  broker,  refers  titie 
business  to  B,  a  company  that  is  a  licensed 
tide  agent  for  C,  a  title  insurance  company.  A 
is  part  owner  of  B.  B  performs  the  titie  search 
and  examination,  makes  determinations  of 
insurability  and  issues  a  policy  of  title 
insurance  on  behalf  of  C,  for  which  C  pays  B 
a  commission.  B  pays  annual  dividends  to  its 
owners,  including  A.  based  on  the  relative 
amount  of  business  each  of  its  owners  refers 
toE 

Comments.  While  the  payments  of  a 
commission  by  C  to  B  is  not  a  violation  of 
section  8  of  RESPA  if  the  amount  of  die 
commission  constitutes  reasonable 


compensation  for  the  services  performed  by 
B  for  C,  the  payment  of  a  dividend  or  the 
giving  of  any  other  thing  of  value  by  B  to  A 
that  is  based  on  the  amount  of  business 
referred  to  B  by  A  relative  to  the  amount 
referred  by  other  owners  constitutes  a 
violation  of  section  8.  Similarly,  if  the  amount 
of  stock  held  by  A  in  B  (or,  if  B  were  a 
partnership,  the  distribution  of  partnership 
profits  by  B  to  A)  varied  based  on  the  amount 
of  business  referred  or  expected  to  be 
referred,  or  if  B  retained  any  funds  for 
subsequent  distribution  to  A  where  such 
funds  were  generally  in  proportion  to  the 
amount  of  business  A  referred  to  B  relative  to 
the  amount  referred  by  other  owners  such 
arrangements  would  constitute  violations  of 
section  8.  The  exemption  for  controlled 
business  arrangements  would  not  l>e 
available  because  the  payments  here  would 
not  be  considered  returns  on  ownerahip 
interests. 

11.  Facts:  Same  as  illustration  10,  but  B 
pays  aimual  dividends  in  proportion  to  the 
amount  of  stock  held  by  its  owners,  including 

A,  and  the  distribution  of  stock  is  not  based 
on  the  amount  of  business  referred  or 
expected  to  be  referred. 

Comments:  The  dividends  are  presumed  to 
be,  at  least  in  part,  payments  for  the  referral 
of  business.  However,  since  the  payment  can 
be  considered  a  return  on  ownership  interests 
A  and  B  will  be  exempt  from  section  8  if  A 
did  not  require  anyone  to  use  the  services  of 

B,  A  disclosed  its  ownerahip  interest  in  B  and 
provided  an  estimate  of  B's  charges  to  each 
person  referred  by  A  to  B,  and  B  makes  no 
payment  (nor  is  there  any  other  thing  of  value 
exchanged)  to  A  other  than  dividends. 

12.  Facts:  A.  a  franchisor  for  franchised 
real  estate  brokers,  owns  B,  a  provider  of 
settlement  services.  C,  a  franchisee  of  A. 
refers  business  to  B. 

Comments:  Any  payments  by  A  to  C  such 
as  cash  advances  and  any  dividends  from  B 
to  A  are  presumed  to  be,  at  least  in  part  for 
the  referral  of  business  to  B.  A,  B  and  C  will 
all  be  exempt  from  section  8  if  C  disclosed  its 
franchise  relationship  with  the  owner  of  B 
and  provided  an  estimate  of  B's  charges  to 
each  person  referred  to  B  and  C  did  not 
require  anyone  to  use  the  services  of  B  and 
all  A's  payments  to  C  are  under  the  franchise 
agreement  and  represent  a  return  on  the 
franchise  relationship  (rather  than,  e.g..  being 
based  on  the  referrals),  and  B  makes  no 
payments  to  A  other  than  dividends 
representing  a  return  on  ownership  interest 
(rather  than,  e.g.,  being  based  on  the 
referrals). 

13.  Facts:  A  holding  company,  A.  owns 
subsidiaries  B  and  C.  B  owns  D,  a  mortgage 
coiApany.  and  C  owns  E.  a  real  estate  broker. 
D  and  E  have  a  practice  of  referring  business 
to  each  other. 

Comments:  D  and  E  are  each  owned  by  an 
"associate"  of  the  other.  Thus,  dividends  paid 
by  E  C,  D  and  E  are  presumed  to  be,  at  least 
in  part,  payments  for  the  referral  of  business 
unless  all  elements  of  the  appropriate 
exemption  are  satisfied.  However,  the  fact 
that  D  and  E  have  a  practice  of  referring 
business  to  each  other  means  that  the  third 
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element  of  the  exemption  cannot  be  met  for 
dividends  paid  by  D  and  E,  aince  additional 
"things  of  val\ie"  are  being  paid.  D  and  E  are 
each  giving  and  receiving  a  "thing  of  value" 
by  referring  business. 

14.  Facts:  A.  a  franchisor,  has  franchise 
agreements  with  B  and  C,  franchlsed  real 
estate  broken  located  in  different  cities.  B 
refers  potential  buyers  moving  to  Cs  city  to 
C 

Comments:  Section  8  would  be  violated  if 
B's  referral  is  pursuant  to  an  agreement  and  if 
a  thing  of  value  is  given  pursuant  to  such 
agreement  (for  example,  reciprocal  referrals 
of  business).  However,  the  mere  existence  of 
the  arrangement  described  would  not  create 
any  presumption  that  payments  from  A  to  B 
were  pursuant  to  a  referral  agreement. 

Appendix  C— Saoipla  Fonn  of  Good 
Faith  Estimate 

[Name  of  Lender]  * 

The  information  provided  below  reflects 
estimates  of  the  charges  which  you  are  likely 
to  incur  at  the  settlement  of  your  loan.  The 
fees  listed  are  estimates — the  actual  charges 
may  be  more  or  less. 

This  form  does  not  cover  all  items  you  will 
be  required  to  pay  in  cash  at  settlement  for 
example,  the  deposit  in  an  escrow  account 
for  payment  of  real  estate  taxes  and 
insurance.  You  may  wish  to  inquire  as  to  the 
amounts  of  such  items.* 

The  numbers  listed  beside  tiie  estimates 
correspond  to  uie  numbered  lines  contained 
in  the  HUO-1  Settlement  Statement  whidi 
you  will  be  receiving  at  settlement.  The 
HUD-l  Settlement  Statement  will  show  yon 
the  actual  cost  for  items  paid  at  settlement 


luMfi  Originaaon  Fee.. 
Loan  Oiscouni  Faa . 
Appraisal  Fee. 

CredH  Report 

Inspection  Fee. 

Interest  from  to  

S per  day. 

Mortgage  Insurance  Premium 

Setltoment  Fee .«....«»... 

Doojment  ^eparaNon  Faa»... 
Attorney's  Fee 
Title  Insurance. 

Recordvig  Fees _. 

City/County  Tax  S«ani|M. 

RttA  Tyt 

Survey._ 

Pest  Inspection.. 


Amount 
arrange 


Applicant 
Date 


Loan  Officer - 
Date   


'  The  name  of  the  lender  shall  be  placed  at 
the  top  or  bottom  of  the  form.  Additional 
information  identifying  the  loan  application 
and  property  may  appear  at  the  bottom  of  the 
form  or  on  a  separate  page. 

*  This  paragraph  may  be  omitted  if  the 
lender  has  determined  in  good  faith  that  all 
items  which  the  borrower  will  be  required  to 
pay  in  cash  at  settlement  are  listed. 

*  Items  for  which  there  is  estimated  to  be 
no  charge  to  the  borrower  are  not  required. 
Any  additional  items  for  which  there  is 
estimated  to  be  a  charge  to  the  borrower 
shall  be  listed  if  required  on  the  HUD-l. 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2502-0265) 

These  estimates  are  provided  pursuant  to 
the  Real  EsUte  Settlement  Procedures  Act  of 
1974,  as  amended.  Additional  information 


can  be  found  in  die  Special  Information 
Booklet  provided  by  your  lender. 

Appemfix  D— Mortgage  Broker  Fee 
Discloeuie  Fonn 

Instructions:  Whenever  a  mortgage  broker 
fee  is  paid  by  the  borrower,  the  disclosure 
below  must  be  completed  and  attached  to  the 
good  faith  estimate.  No  changes  to,  deletions 
from  or  additions  to  this  form  shall  be  made 
other  than  those  approved  in  writing  by  the 
Secretary.  A  request  to  the  Secretary  for 
approval  of  any  changes  shall  be  submitted 
in  writing  to  the  address  indicated  in  24  CFR 
{  3500.3.  stating  the  reasons  why  the 
applicant  believes  such  changes,  deletions  or 
additions  are  necessary. 

NOTICE:  A  mortgage  broker  fee  in  the 
amount  of  $  is  hsted  in  the  above  good 

faith  estimate  (Line )  on  the  basis  of 

information  furnished  by  (mortgage  broker). 
Pursuant  to  your  negotiations  with  (mortgage 
broker)  and  the  (agreement)  you  have  signmL 
this  fee  will  be  paid  directly  to  the  (mortgage 
broker)  and  is  not  imposed  by  or  paid  to  the 
(lender)  and  is  not  a  condition  of  the  loan  or 
other  settlement  service.  YOU  ARE 
AD  VISED  THAT  THIS  FEE  AM  r  BE 
AVOIDED  ENTIRELY  IF  YOU  APmOACH 
THIS  OR  ANOTHER  LENDER  DIRECTLY. 
ADDITIONALLY.  LOWER  MCWTGAGE 
INTEREST  RATES  AND  MORTGAGE 
BROKER  FEES  MAY  BE  AVAILABLE  FROM 
OTHER  MORTGAGE  LENI^RS  OR 
MORTGAGE  BROKERS. 

Dated:  April  15, 1968. 
James  E.  Schoenberger, 

General  Deputy  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner. 
[FR  Doc  8»-1000e  Piled  5-13-88;  8:45  am] 
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FEDERAL  REGISTER  PAGES  AMD  DATES.  MAY 

1 5543-1 5642 ......2 

15643-15784 3 

15785-16050 „... 4 

16051  -16234 „ S 

16235-16376 6 

16377-16534 9 

1 6535-16692. 10 

16693-16858 11 

16859-17002 12 

17003-17166 L.13 

17167-17446 16 


CFR  PARTS  AFFECTED  DURING  MAY 

At  the  erKJ  of  each  month,  the  Office  of  tt>e  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  wtiich 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  tMe. 


3  CFR 

Proclamations: 

5802 „ 1 5643 

5803 1 5645 

5804 1 5647 

5805- 1 5785 

5806 1 5793 

5807 1 6235 

5808 16237 

5809 16239 

5810 16241 

581 1„ 16377 

5812 „ 16530 

5813 16532 

5814 16633 

5815 16688 

5816 16856 

581 7 16857 

581 8 1 7003 

5819 17005 

5820 1 7007 

5821 17000 

5822 17167 

Exacuttve  Orders: 
11480  (Superseded  by 

ED  12640) 16996 

12163  (Amended  by 

EO  12639) 16691 

1 2638 1 5649 

12639.- 16691 

12640 .» 16996 

5CFR 

841 16535 

843 16535 

1320 16618 

1645 15620 

Proposed  RuIms 
630 


.16554 


7  CFR 

246 1 5651 

252 16379 

301 15654,  16536 

319 .„ 16538 

354 1 5666 

401 16539 

701 1 5657 

729 15543 

900 15658 

905 17169 

910 16243. 17011 

1 106 15795 

1 762 1 5545 

1951 15797-15800,  16243 

1965 „ 15800 

2620 1 6540 

3901 15647 

PropOMd  RuIm: 

1 ...»,.».........«......«.»....-..» 1 5685 

15 n. 16283 

401 - "10554 


652 1 5566 

725 16721 

780 _ -...  1 7054 

911 1 7056 

91 5 1 7056 

916 16931 

918.™ 1 7056 

921 17056 

922 1 7056 

923 , 17056 

924 . 1 7056 

953 15850 

958. 1 5850 

082 1 7056 

967 1 61 30 

1040 1 5851 

1068- -.. 15690.  16556 

1230..- 15700 

1497 16131 

1498 16131 

1900 16615 

1946 17196 

1948 1 7201 

1951 17201 

1955- 1 7201 

1980- 15852,  16416 


8  CFR 

3 


15659 


212 16972 

214 1 6972 

21 7 1 6972 

236 1 6972 

242 16972 

245 1 6972 

248 1 6972 

299 16972 

9CFR 

1 1 1 5640 

78 16245 

327 1 701 1 

335 - 1 7015 

381 « 17011 


325 - 1 7059 

327 1 7059 

381 1 7059 

10  CFR 

50 1 6051 

420 1 5801 

465 1 5801 

600 1 5801 

1004 15660 


2 16131 

50 16425 

51...... 16131 

60 - 16131 


u 
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12CFR 

265 

505 

600 

611 


...15801 
...16054 
...16693 
..  16695 


203 1 7061. 

545 1 61 47 

61 1 „ 16934.  16936 

614 16937.  16963 

615 16937,  16948.  16963 

617 16936 

618 16937,  16948,  16963 

622 16966 

623 16966 

624 16968 

14CFR 

21 16360,  17171 

25 16360,  17171 

36 16360 

39 16241-16250,  16379- 

16386, 16697-16699, 17017, 

17018,17176-17178 

71 15634,  16252,  16253. 

16387.17019,17020,17179 

97 16388 

302 „.„ 1 6700 

PropoMd  RuIm: 

39 16289.  16438,  16722- 

16724,17077.17222 
71 16290.  16291.  17078- 

17080,17223-17225 

15CFR 

4 16057,  16211 

1 5b. 1 5548 

372 16390 

373 — 1 7021 

399 16254,  16701.  17021 

16CFR 

1 3 V 1 7022 

455 16390 


.  16725.  16727 


13.. 


17CFR 

240 


.16399.  17180 


18CFR 

2 15802.  16859 

16 15804 

154 16058 

1 57 16058 

260 16058 

271 „ 16541 

284 16058.  16859 

375 „ 1 6058 

385 „ 16058.  16407 

388 — 1 6058 

PrapoMdRulM: 

35 1 6882 

38 16882 

292 1 6882 

293 16882 

382 16882 


19CFR 

PropoMd  RuIm: 

146- 16730 

1 77 „....  1 7226 

20CFR 

209 17182 


210. 1 7182 

211 17182 

416 16542.  16615 

802 1 651 8 

21CFR 

5 1 71 85 

81 1 5551 

101 16067 

1 70 1 6544 

1 79 1 661 5 

182 16862 

184 16837,  16862 

186 16862 

444 16615 

452 1 6837 

522... 1 581 2 

1 581 2 

1 6837 

878. 1 6837 

895 16837 

1002. 16837 

PropoMd  RuIm: 

1 75 1 6837 

178. 16837  ' 

1 77 1 6837 

178 16558,  16837 

21 1 16150 

352. 1 5853 

864 1 7227 

22CFR 

PropoMd  RuIm: 

41 1 6975 

20a „ 16559 

1 507. „ 1 61 53 


23CFR 

625l 


.15669 


24  CFR 

207. 1 581 3 

21& 15818 

220. 

221 „.„ 

23Z 

241 


15813 

15813 

.15671,  16068 

16068 

16068 

15818 

15551 


24a 

885. 

i^jO....... 

PropoMdRulM: 

570 15566 

3500. „ 1 7424 

26  CFR 

1 16076,  16214,  16408 

1 45 1 6867 

602 16076.  16214, 16408 

PropoMdRuteK 

1 16156,  16233 

48 16882 

eOZ 1 6233 

27  CFR 

9 1 7022 

28  CFR 

PropoMd  Ruto*: 

16 16730 

29  CFR 

1625 1 5673 

1 907 1 6838 

1910. 16838 

261 9..: 1 7025 


2676 1 7026 

PropoMdRulM: 

1 91 0 16731 

1 91 5 1 6731 

1917 16731 

1918 16731 

30  CFR 

210 _ 16408 

216 16408 

756 17186 

845 16016 

PropOMd  A4m: 

75 16872 

914 a....  16560 

925 15702 

31  CFR 

5 16702 

306 1 5553 

32  CFR 

199 17190 

390 16254 

706 16873 

33  CFR 

100 16255.  16874 

110 16874,  17027 

117 16547,  16875 

1 62 1 5555 

165 „.  16703.  17028 

PropoMdRulM: 

117 16292 

165 16883 

34  CFR 

33 15673 

361 16978 

363 1 7140 

365 „ 17140 

366 17140 

369 1 7140 

370 17140 

372 17140 

374 17140 

375 1 7140 

378 1 7140 

379 17140 

385 17140 

387 1 7140 

388 1 7140 

389 _ 1 7140 

390 1 7140 

778 17150 

PropoMdRulOK 

200 „ 16292 

373 1 5776 

380 1 5776 

35  CFR 

9 „ 16256 

36  CFR 

21 1 17029 

251 :...  16548 

261 16548 

1258 16257 

PropoMd  RutoK 

7 16561 

211 17310 

21 7 1 731 0 

228 17310 

251 „ 1 731 0 


37  CFR 

1 1 641 3 

2 16413 

PropoMdRutet: 

1 16522 

201 1 6567 

38  CFR 

3 1 6875 

21 1 6257 

42 16704 

PrapoMdRutoK 

21 1 6884 

39  CFR 

111 16258 

PropoMdRulM: 

3001 16885 

40  CFR 

35.. 1 5820 

52 16261.  17033 

60. 17038 

61 1 7038 

1 52. „.„ 1 5952 

153 15952.  15998 

156. „...159S2.  15998 

1 58 1 5952.  1 5998 

162 15952.  15998 

163 15998 

180 15822-15826. 16719. 

17191 

271 1 6264 

303 16086 

rropowd  RutoK 

50 1 7081 

51 1 7081 

52. 15703.  16732.  17378 

58 1 7081 

141 16348 

142 16348 

180. 15854.  15855 

253.. „ 1 5624 

261 „...  1 5704 

300 1 7228 

763 1 5857 

41  CFR 

101-41 1 6876 

1 01  -42 „ 1 6089 

101-43 16089 

1 01  -44 1 6089 

101-45 16089 

101-46 16089 

42  CFR 

400 1 6267 

435 16550 

PropoMdRulM; 

57 .....15710.  16158.  16293 

435 1 5857 

43  CFR 

2 1 61 28 

3000 1 7340 

3040 1 7340 

3100 1 7340 

3130 1 7340 

3150 1 7340 

3160 16408. 1 7340 

3180 1 7340 

3200. „ 1 7340 

3210 „ 1 7340 

3220 1 7340 

3240 1 7340 
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ui 


32sa. 


3260.. 


.17340 
.17340 


1 1 15714 

12 _. 16733 

PuMcLmdOrdarac 

6675...- - 16269 

44  CFR 

59 16269 

eO. 16289 

61. „.„ 16289 

ee. 16269 

64 1 5555 

69> 16269 

70 16268 

72 16269 

4SCFR 


670-.. 


46  CFR 

150 - 

153 


.16886 


.15826 
.15826 


581 _ 1 5863 

47  CFR 

Ch.  1 - 15557 

1 17039. 17192 

73. 15560. 16651. 17040- 

17048.17193 

76 17049 

80 17051 


17082 

15572 

17083 

.._ 17230 


2 . 

13 

25 Z 


69 1 6301 

73 15572-15575.  15716, 

16165. 16569. 16570. 17063- 

17085. 17331-17232 

80 1 5572 

48  CFR 


301  

.15561 

304.. 

.15561 

306 

307 

313. 

315 

".*-"— 

.15561 
.15561 
.15561 
.15561 

330 

.15561 

332 

.15561 

333 

.15561 

352. 

5215. 

.15561 
..16280 

5252 

..16280 

PropoMd  RuIm: 

213 

..17232 

245 

252 



..17233 
..17233 

1401 

1403 

1415 

1453„.. 

1    :    1 
1    1    1 

..17086 
..17086 
..17086 
..17086 

49CFR 

1 _ „....  1 5844 

99 1 641 4 

171 1 6990 

1 72. 171 56 

173. .....16991.  17156 

174. 10158 


177 16990. 16991, 17158 

350 15845 

51 1 15782 

571 17063 

831 1 5846 

1 1 43 ..  1 5849 

1 150 _.  15849 

1 160 16552 

PropOMd  RuIms 

217 

219. 

391 

392 


.......  16640 

16840 

16656 

16656 

. 16666 

567 1 7058 

571 15576. 15578.  17088 

575 16167 

1 135 „ 16296 

1 140 „„  17234 

1145 16296 

1152. 17234 

1201 15579 


50  CFR 

91 

301 „ 

640 

661 

672 

rropoMd  RulMs 
32__ — 


33.... 
216.. 
644.. 
683.. 


16344 

16638 

__  17194 

.1600^16415 
,.16129 
..16692 


.16296 
.16296 
.16299 
.15718 
.16735 


LIST  OF  PUBLIC  LAWS 

NotMc  No  public  bids  vvtiich 

have  become  law  were 

received  by  the  Office  of  tl)» 

Federal  Register  for  inclusion 

in  today's  List  of  Public 

Law*. 

Last  List  May  IS.  1988 
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This  checklist  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  prices,  and 
revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  Issued  since  last 
week  and  whtch  is  now  available  for  sale  at  the  Govemnient  Printing 
Office.  ^ 

f^ew  units  issued  during  the  week  are  announced  on  the  back  cover  of 
the  daily  Federal  Register  as  they  become  available. 
A  checklist  of  current  CFR  volunies  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  Issue  of  the  LSA  (Ust  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscriptkjn  to  all  revised  volumes  is  $595.00 
domestic  $148.75  additional  for  foreign  mailing. 
Order  from  Superintendent  of  Documents,  Government  Printing  Offk», 
Washington.  DC  20402.  Charge  orders  (VISA.  »testefCard,  CHOICE, 
or  GPO  Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk 
at  (202)  783-3238  from  8;00  a.m.  to  4:00  p.m.  eastern  time,  Monday- 
Friday  (except  holidays). 
TWe 


1.2(2Reswved) 

3  (1987  CampOation  and  Paris  100  and  101) 

4 

SPartK 

1-«99 

700-1199 

1200-Eiid,  6  (6  Reserved) « 1 1  .oo 

rpwtK 

0-26 

27-45 

44-51 _^ 

52 


$10.00 
11.00 
14.00 

14.00 
15.00 


RevWonDate 
Jon.  1,  1988 
1.  1988 
1,1988 


iJon. 


*53-209... 
210-299... 
300-399... 
400-499... 
700-899... 
900-999... 


1000-1059. 


15.00 
11.00 
14.00 
23.00 
18.00 
22.00 
11.00 
17.00 
22.00 
26.00 
15.00 


1060-1119 ,2.00 


1120-1199. 

1200-1499... 

1500-1899... 

1900-1939... 

1940-1949... 

•1950-1999. 

2000-M 

8 

9PartK 

1-199 

200-eid 

10  Parts: 

0-50 

51-199 

200-399 

400-499 


11.00 
17.00 

9.50 
11.00 
21.00 
18.00 

6.50 
11.00 

19.00 
17.00 

18.00 
14.00 
13.00 
13.00 


Jon. 
Jon. 
Jan. 

Jan. 
Jon. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jon. 
Jan. 
Jan. 
Jon. 
Jan. 
Jan. 

Jan. 
Jan. 

Jon. 

Jan. 

'Jan. 

Jon. 


1,1988 
1,  1988 
1,  1988 

1,  1988 
1,  1988 
1,  1988 
1,1988 
1,1988 
1.  1988 
1,1988 
1,1988 
1,  1988 
1,1988 
1,  1988 
1,1988 
1,1988 
1.1988 
1,1988 
1,  1988 
1.1988 
1,  1988 
1.  1988 
1,1988 

1,1988 
1,1988 


*«>-««' - 24.00  km 


11 

lapwtK 

1-199 

200-219.™ 
220-299..„ 
300-499.... 
500-599.... 

600-M 

13 
141 


1988 
1988 
1987 
1988 
1988 


1-59 „.. 

40-139 


10.00 

11.00 
10.00 
14.00 
13.00 
18.00 
12.00 
20.00 

21.00 
19.00 


July  1, 1988 


Jan. 
Jan. 


Jan. 
Jan. 


1,1988 
1,  1988 
1,  1988 
1.1988 
1,1988 
1,  1988 
1.  1988 


Jan.  1, 1988 
km.  1.  1988 


TWa  Prioe 

140-199 9  50 

200-1199 20.00 

1200-End „.  12.00 

15  Parts: 

0-299 : 10.00 

*300-399 20.00 

400-6id 14.00 

16  Parts: 

0-149 :.....  ,2.00 

150-999 ,3.00 

1000-End ,9.00 

17  Parts: 

1-lW ,4.00 

200-239 ,4.00 

240-£nd ,9.00 

18  Parts: 

1-W 15.00 

150-279 ,4.00 

280-399 ,3.00 

400-6id 8.50 

19  Parts: 

1-1W 27.00 

200-6id 5.50 

20  Parts: 

1-399 ,2.00 

400-499 „„....  23.00 


500-M.. 

21  Parts: 

1-99 

100-149.... 
170-199.... 
200-299.... 


24.00 

12.00 

14.00 

14.00 

5.50 

300-499 „ 24.00 

500-599 „„ 21.00 

600-799 7.00 

800-1299 ,3.00 

1300-6id 4.00 

22  Parts: 

1-299 ,9.00 

300-6id ,3.00 

23  ,4.00 

24  Parts: 

0-199 ,4.00 

200-499 24.00 

500-499 9  00 

700-1499 ,8  00 

170O-End ,2.00 

25  24.00 

26  Parts: 

§51.0-1.40 12.00 

S§  1.41-1.149 „ 22  00 

a  1.170-1.300 17  00 

581.301-1.400 14.00 

551.401-1.500 „ 21.00 

5  5  1 .501-1 .440 15.00 

581.M1-1.850 17.00 

55  1.851-1. 1O0O....„ 27  00 

55. 1. 1001-1. 1400..„ 14  00 

55  1.1401-tnd 20  00 


2-29.. 

30-39 

40-49 

50-299 

300-499.... 
500-599.... 
600-Cnd 

27  Parts: 

1-199 

200-M...„ 
26 


20.00 
13.00 
12.00 
14.00 
15.00 
8.00 
6.00 

21.00 
13.00 
23.00 


nwiiion  unv 

Jan.  1,  1988 
Jan.  1,  1988 
Jon.  1,  1988 

Jon.  1, 1988 
Jan.  1,  1988 
Jan.  1, 1988 

Jan.  1,  1988 
Jan.  1, 1988 
Jan.  1,  1988 

Apr.  1,  1987 
V  1,  1987 
Apr.  1,  1987 

Apr.  1,  1987 
Apr.  1,  1987 
Apr.  1,  1987 
Apr.  1.  1987 


Apr.  1, 
Apr.l. 


1987 
1987 


Apr.  1,  1987 
Apr.  1,  1987 
Apr.  1,  1987 


Apr. 
Apr. 


Apr.  1,  1987 
Apr.  1,  1987 
1.1987 
1,  1987 
Apr.  1,  1987 
Apr.  1,  1987 
Apr.  1,  1987 
Apr.  1,  1987 
Apr.  1,  1987 

Apr.  1,  1987 
Apr.  1,  1987 
Apr.  1,  1987 

Apr.  1,  1987 
Apr.  1,  1987 
Apr.  1,  1987 
Apr.  1,  1987 
Apr.  1,  1987 
Apr.  1,  1987 

Apr.  1,  1987 
Apr.  1,  1987 
Apr.  1.  1987 
1,  1987 
1,  1987 
1,  1987 
1,1987 
1.1987 
1.1987 
1,1987 
1,1987 
1.1987 
Apr.  1,  1987 
Apr.  1.  1987 
Apr.  1.  1987 
»  Apr.  1. 1980 
Apr.  1.  1987 

Apr.  1,  1987 
Apr.  1.  1987 
July  1. 1987 


Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 


TM« 

29  Parts: 

0-9^ 16.00 

100-499 7.00 

500-899 24.00 

900-1899 10.00 

1900-1910 28.00 

191 1-1925 6.50 

192ii .' 10.00 

1927-End 23.00 

30  Parts: 

0-199 20.00 

200-699 8.50 

700-End 18.00 

31  Parts: 

0-199 12.00 

200-€nd 16.00 

32  Parts: 

1-39,  Vol.  I , 15.00 

1-39.  Vol.  I „„ 19.00 

1-39,  Vol.  M 18.00 

1-189 20.00 

190-399 23.00 

400-629 21.00 

630-699 13.00 

700-799 15.00 

SCO-End 16.00 

33  Parts: 

1-199 27.00 

200-M _ 19.00 

34  Parts: 

1-299 : 20.00 

300-399 11.00 

400-End „ 23.00 

35  9.00 

36  Parts: 

1-199 ; 12.00 

200-End 19.00 

37  13.00 

38  Parts: 

0-17 _ _ 21.00 

18-6id 16.00 

39  13.00 


40 

1-51..;. 21.00 

52 26.00 

53-60 „ 24.00 

61-80 12.00 

81-99 :. 25.00 

100-149 ^ t 23.00 

150-189 ,. 18.00 

190-399 29.00 

400-424 22.00 

425-499 21.00 

700-Cnd 27.00 

41Cttapters: 

1. 1-1  to  1-10 13.00 

1. 1-1 1  to  Appendix.  2  (2  Reserved) 13.00 

3-4 14.00 

7 4.00 

8 4.50 

9.: 13.00 

10^17 9.50 

18.  Vol.  I,  Ports  1-5 13.00 

18,  Vol.  »,  Ports  4-19 13.00 

18.  Vol.  W.  Parts  20-52 _ 13.00 

19-100 13.00 

1-100 ™ 10.00 

101 „ 23.00 

102-200 11.00 

201-eid 8.50 


July  1,  1987 
July  1,  1987 
July  1,  1987 
July  1.  1987 
July  1.  1987 
July  1,  1987 
July  1,  1987 
July  i,  1987 

July  1,  1987 
July  1.  1987 
July  1. 1987 

July  1, 1987 
July  1,  1987 

«July  1.  1984 

*  July  1,  1984 

«  July  1.  1984 

July  1.  1987 

July  1. 1987 

July  1,  1987 

"July  1.  1984 

July  1,  1987 

July  1,  1987 


July  I 
Julyl 


1987 
1987 


July  1,  1987 
July  1.  1987 
July  1.  1987 
July  1, 1987 

July  1.  1987 
July  1,  1987 
July  1.  1987 

July  1,  1987 
July  1,  1987 
July  1.  1987 

July  1,  1987 
July  1,  1987 
July  1,  1987 
July  1.  1987 
July  1,  1987 
July  1,  1987 
July  1,  1987 
July  1,  1987 
July  1,  1987 
July  1, 1987 
July  1.  1987 


•July 

•July 

•July 

•July 

•July 

•July 

•July 

•July 

•July 

■July 

•July 

July 

July 

July 

July 


1,  1984 
1,  1984 
1.1984 
1,  1984 
1,  1984 
1,  1984 
1,  1984 
1,  1984 
1,  1984 
1.  1984 
1,  1984 
1,  1987 
1,  1987 
1,  1987 
1,  1987 


TM* 

42  Parts: 

1-40 

41-399 

400-429.... 
430-End 


15.00 

5.50 

_......._ _™.„_. .. 2 1 .00 

14.00 

43  Parts: 

1-999 15.00 

1000-3999 24.00 

4000-lnd „ „ 11.00 

44  18.00 

45  Parts: 

1-199 : 14.00 

200-499 9.00 

500-1 199 18.00 

1200-End 14.00 

46  Parts: 

1-40 13.00 

41-49 „ 13.00 

70-89 7.00 

90-139 12.00 

140-155 12.00 

154-165 14.00 

166-199 13.00 

200-499 19.00 

500-End 10.00 

47  Parts: 

0-19 „ 17.00 

20-39 21.00 

40-49 10.00 

70-79 17.00 

80-End ., 20.00 

48  Chapters: 

1  (Parts  1-51) 

1  (Parts  52-99) 

2  (Ports  201-251) 

2  (Ports  252-299) 

7-14 „ 

15-End 


.. . „  26.00 

" J „  14.00 

17.00 

17.00 

24.00 

23.00 

49  Parts: 

1-99 10.00 

100-177 „ 25.00 

178-199 19.00 

200-399 17.00 

400-999 22.00 

1000-1199 17.00 

1200-End „ 18.00 

50  Parts: 

1-199 -.  16.00 

200-599 12.00 

600-End 14.00 


Microfiche  CFR  Editkxi: 

Complete  set  (one-time  mailing) 125.00 

Complete  set  (one-time  mailing) ~ 115.00 

Subscription  (moiled  as  issued) 185.00 

Subscription  (mailed  as  issued) 185.00 

Individual  copies 3.75 


Oct.  1, 1987 
Oct.  1,  1987 
Od.  1,  1987 
Oct.  1.  1987 

Oct.  1,  1987 
Oct.  1,  1987 
Oct.  1, 1987 
Oct.  1.  1987 

Oct.  1,  1987 
Oct.  1,  1987 
Oct.  1,  1987 
Od.  1, 1987 

Od.  1.  1987 
Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 
Od.  1, 1987 
Od.  1,  1987 

Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 
Od.  1. 1987 

Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 
Od.  1,  1987 

Od.  1, 1987 
Od.  1,  1987 
Od.  1,  1987 
Od.  1,1987. 
Od.  1.  1987 
Od.  1,  1987 
Od.  1,  1987 

Od.  1.  1987 
Od.  1,  1987 
Od.  1,  1987 


CFR  Index  and  Findings  Aids 27.00  Jan.  1,  1987 

Complete  1988  CFR  set 595.00 


1988 

1984 
.  1985 
1987 
1988 
1988 

>  Because  fille  3  it  on  annual  tanpMen,  Ihit  vokimt  and  ol  pnviotn  volumtt  should  b* 
rttoined  os  a  permanent  retermce  source. 

'NoomondmontslotMt  vokiiM  wore  promulgalod  during  the  period  Jan.  1.  19(7  M  Doc 
31.  1987.  The  OR  vokmo  issued  January  1,  1987,  should  be  retained. 

*  No  amendmonis  to  this  vohimo  wort  promulgaled  during  Iho  period  Apr  1,  1980  lo  Mordi 
31,  1988.ThtCFRvoluniolssuodaso<Apr.  1,  1980.  should  bo  r«ained. 

«Tho  Jvty  1,  198S  odHion  of  32  CHI  Ports  1-189  contains  o  noto  only  lor  Pons  1-39 
ndusivo.  For  the  hiN  text  of  tht  Doftnsa  Acquisition  RogukMions  in  Ports  1-39,  consult  Iho 
throe  CFR  vohonos  issued  as  of  July  1,  1984,  contoining  those  parts. 

•  No  amondmonts  to  this  volumo  wort  promulgoted  during  the  period  Ji^  1.  1986  to  Juw 
30.  1987.  The  CFR  volume  issued  as  ol  July  1,  198«.  should  be  rotoinod. 

•The  July  1.  1985  odHion  of  41  CHt  Owpton  1-100  contains  o  note  only  iorai^Mrs  1  to 
49  inclusive.  For  Ihi  hiM  toxt  of  procuromont  rtgutotions  in  Onpton  I  to  49.  const*  the  iievtn 
CFR  volumes  issued  as  el  July  I.  1984  containing  ihoM  chapters. 
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Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1,  1986 
SUPPLEMENT:  Revised  January  1,  1988 

The  GUIDE  and  the  SUPPLEMENT  should  be 
used  together.  This  useful  reference  tool,  compiled 
bom  agency  regulations,  is  designed  to  assist  anyone 
with  Federal  recordkeeping  obligations. 

The  various  abstracts  in  the  GUIDE  tell  the  user 
(1)  what  records  must  be  kept,  (2)  who  must  keep 
them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy  reference  to 
the  source  document. 

Compiled  by  the  OfRce  of  the  Federal  Register, 
National  Archives  and  Records  Administration. 

Order  from  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  D.C.  20402-9325. 


Order  Processing  Code:   *6243 

DYES 


Superintendent  of  Documents  Publication  Order  Form 


Ctutrg9  your  onl»r. 
ITt  easy! 


c  ^  ^1 


■^ii' 


J  please  send  me  the  following  indicated  publications: 


^copies  of  the  1986  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 

S/N  022-003-01123-4  at  $10.00  each. 

copies  of  the  1988  SUPPLEMENT  TO  THE  GUIDE.  S/N  069-000-00011-8  at  $1.50  each. 

1.  The  total  cost  of  my  order  is  $ (International  customers  please  add  an  additional  25%).  All  prices 

include  regular  domestic  postage  and  handling  and  are  good  through  8/88.  After  this  date,  please  call 
Order  and  Information  Desk  at  202-783-3238  to  verify  prices. 

Please  Type  or  Print 


(Company  or  personal  name) 
(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

I — I  Check  payable  to  the  Superintendent  of  Documents 
D  GPO  Deposit  Account    I    I    I    I    I    I    I    H H 


(Street  address) 


(City.  State,  ZIP  Code) 

(        .         J        .     .    . 

(Da}rtime  phone  including  area  code) 


LJ  VISA  or  MasterCard  Account 

I  I  I  i  I  I  I  I  irrm 


H 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Signatiue) 
4.  Mail  To:  Superintendent  of  Documents.  Government  Printing  Office.  Washington.  D.C.  20402-9325 
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FOR: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 


WHO:       The  Office  of  (he  Federal  Register. 


WHAT: 


WHY: 


Fra«  public  briefings  (approximately  3  hours)  to  present- 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
dociunents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  disctission  of 
q)eciflc  agency  regulations. 


WASHINGTON.  DC 


WHEN: 

May  26;  at  9«)  a.m. 

WHERE: 

Office  of  the  Federal  Register, 

First  Floor  Conference  Room, 

1100  L  Street  NW.,  Washington.  DC 

RESERVATIONS: 

Laurice  Clark,  202-523-3517 

KANSAS  CITY.  MO 

WHEN: 

Jime  10;  at  9H)0  a.m. 

WHERE: 

Room  147-146, 

Federal  Building, 

601  East  12th  Street. 

Kansas  City,  MO 

RESERVATIONS:  Call  the  St.  Louis  Federal  Information 

Center 

Missouri: 

l-«X)-392-7711 

Kansas: 

1-600-432-2934 

NEW  YORK,  NY 

WHEN:    June  13;  at  1:00  p.m. 
WHERE:    Room  305C. 

26  Federal  Plaza, 
New  York,  NY 
RESERVATIONS:  Call  Arlene  Shapiro  or  Stephen  Colon  at 
the  New  York  Federal  Information  Center, 
212-264-4810. 


For  other  leiephooe  numbers,  see  the  Reader  Aids  section 
at  the  end  of  this  issue. 
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Presidential  Documents 


Proclamation  5JS23  of  May  13,  1988 

National  Safe  Kids  Week,  1988 


PH  Doc.  88-11142 
Filed  5-13-88;  4ni  pm] 
Billing  code  3195-01-M 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

During  National  Safe  Kids  Week  parents,  relatives,  teachers,  and  everyone 
responsible  for  the  care  and  safety  of  children  should  take  notice  of  the  many 
ways  in  which  we  can  help  youngsters  avoid  accidents  and  grow  up  safely. 
Children  themselves  should  also  become  increasingly  aware  of  ways  to 
protect  themselves  and  other  young  people.  Each  year  accidents  take  a  tragic 
toll  of  perhaps  8,000  young  Hves  lost  and  50,000  children  disabled.  We  need  to 
recall  that  we  can  prevent  the  majority  of  these  incidents— and  we  need  to  do 
as  much  as  we  can  about  it,  in  homes,  schools,  places  of  work  and  recreation, 
on  the  highways,  and  throughout  our  communities. 

Much  has  been  done  already.  Americans  continue  to  take  responsibility  by 
exercising  extra  care  around  the  house,  as  well  as  by  using  items  such  as 
infant  and  toddler  car  seats  and  seat  belts,  smoke  detectors,  flame-retardant 
clothing,  and  child-proof  packaging;  and  emergency  medical  services  are 
developing  still  greater  capacities  in  the  prevention  of  death  and  of  serious 
aftereffects  of  injury. 

As  more  and  more  of  us  understand  that  accidental  injuries  are  avoidable,  and 
as  we  act  accordingly,  we  will  substantially  reduce  this  major  source  of  death, 
disability,  and  injury  to  our  hope  for  the  future— our  "safe  kids."  That  is  a  goal 
to  which  we  can  all  look  forward. 

The  Congress,  by  Senate  Joint  Resolution  240,  has  designated  the  period  of 
May  16  tiirough  May  22,  1988,  as  "National  Safe  Kids  Week"  and  autiiorized 
and  requested  the  President  to  issue  a  proclamation  in  observance  of  this 
event. 

NOW.  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  period  of  May  16  through  May  22.  1988,  as 
National  Safe  Kids  Week.  I  call  upon  the  people  of  the  United  States  to 
observe  this  week  with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  tiiis  thirteentii  day  of 
May,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twelfth. 


a 


cnAAAi)< 


\  KX-eUL^O^^ 


Editorial  note:  For  the  President's  remarks  of  May  13  on  signing  Proclamation  5823.  see  the 
Weekly  Compilation  of  Presidential  Documents  (vol.  24,  no.  19). 
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This  section  of  me  FEDERAL  REGISTER 
contains  regulalory  documents  having 
general  appicabiiity  and  legal  effect,  most 
of  which  are  keyed  to  and  codiied  in 
the  Code  of  Federal  Regulations,  which  is 
put)lished  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  Issue  of  each 
week. 


DEPARTMENT  OF  .HJSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Parts  212  and  242 
[INS  No.  103S-M] 

Detention  and  Releaae  of  Juveniles 

AQENCV:  Immigration  and  Naturalization 
Service.  Justice. 

ACnOM;  Final  rule. 

SIJMMARV:  This  rule  adds  a  new  S  242.24 
and  revises  existing  §  212.5(aK2Kii).  The 
purpose  of  this  regulation  is  to  codify 
Service  policy  regarding  detention  and 
release  of  juvenile  aliens  and  to  provide 
a  single  policy  for  juveniles  in  both 
deportation  and  exclusion  proceedings. 
EFFECTIVE  DATE:  May  17. 1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Mary  Ruth  Calhoun,  Detention 
Specialist,  Immigration  and 
Naturalization  Service,  425 1  Street  NW., 
Washington,  D.C  20536,  Telephone: 
(202)  633-4120. 

SUPPLEMENTARY  INFORMATION:  Since 
1980  the  Immigration  and  Naturalization 
Service  has  witnessed  a  dramatic 
increase  in  the  number  of  juvenile  aliens 
it  encounters,  particularly  on  the 
Southern  border  of  the  United  States.  In 
most  cases  the  juvenile  is  not 
accompanied  by  a  parent,  legal 
guardian,  or  other  adult  relative.  As 
with  adults,  the  decision  of  whether  to 
detain  or  release  a  juvenile  depends  on 
the  likelihood  that  the  alien  will  appear 
for  all  future  proceedings.  However, 
with  respect  to  juveniles  a 
determination  must  also  be  made  as  to 
whose  custody  the  juvenile  should  be 
released.  On  the  one  hand,  the  concern 
for  the  welfare  of  the  juvenile  will  not 
permit  release  to  just  any  adult.  On  the 
othCT  hand,  the  Service  has  neither  the 
expertise  nor  the  retoorces  to  conduct 
home  studies  for  placement  of  each 


juvenile  released.  This  rule  strikes  a 
balance  by  providing  a  list  of 
appropriate  custodians  while 
maintaining  the  discretion  of  the  District 
Director  or  Chief  Patrol  Agent  to  release 
a  juvenile  to  an  adult  other  than  those 
listed  individuals  in  unusual  and 
compelling  circumstances. 

The  Immigration  and  Naturalization 
Service  published  a  notice  of  proposed 
rulemaking  on  the  Detention  and 
Release  of  Juveniles  in  the  Federal 
Register  on  October  15, 1987.  Twelve 
comments  were  received  in  response  to 
the  proposed  rule.  The  provisions  of  the 
proposed  rule  which  received  significant 
comment  will  be  discussed  separately. 

The  final  rule  amends  8  CFR  Part  242 
by  adding  a  new  S  242.24  dealing  with 
detention  and  release  of  juveniles.  The 
rule  also  amends  8  CFR  Part  212  by 
revising  S  212.5(a)(2Kii)  to  provide  that 
parole  determinations  regarding 
juveniles  will  be  made  pursuant  to  the 
criteria  set  out  in  §  242.24.  This  rule  thus 
provides  a  single  policy  for  juveniles  in 
both  deportation  and  exclosion 
proceedings. 

Several  commenters  suggested  that 
the  list  of  custodians  in  the  proposed 
rule  is  restrictive  and  should  be 
expanded  to  include  any  responsible 
adult.  The  Service  has  attempted  to 
provide  for  release  to  those  individuals 
considered  responsible  for  the  juvenile's 
welfare.  Release  to  others  beyond  these 
individuals  on  a  routine  basis,  woidd 
require  the  performance  of  home  studies 
for  which  the  Service  is  neither 
adequately  funded  not  qualified. 
Furthermore,  die  rule  permits  the 
District  Director  or  Chief  Patrol  Agent  to 
exercise  his  discretion  to  release  to  a 
responsible  adult  other  than  those  listed 
in  unusual  and  compelling 
circumstances. 

We  agree  with  comments  that  the 
juvenile's  interests  are  best  served  when 
the  juvenile  is  placed  in  a  home  or 
shelter-care  environment  In  fact,  the 
regulations  contemplate  placement  in  a 
shelter  care  facility  as  the  preferred 
detention  alternative.  However, 
juveniles  placed  in  shelter-care  will  still 
be  considered  to  be  in  INS  detention 
because  of  issues  of  payment  and 
authorization  of  medical  care.  This 
preference  in  the  regulations  for  shelter- 
care  facilities  is  consistent  with 
provisions  of  IB  U.S.C.  5035  for 
detention  of  juveniles  prior  to  a 
disposition  of  delinquency  charges. 


Biised  on  the  foregoing,  the  Service 
has  determined  that  the  list  of  suitable 
custodians  shall  remain  as  listed  in  the 
proposed  rule. 

One  commenter  suggested  that  the  use 
of  the  word  "may "  in  §  242.24(b)(1) 
sho'ild  be  changed  to  "shall"  to  indicate 
that  release  to  such  adults  should  be  a 
matter  of  course.  This  suggestion  has 
been  incorporated  However,  to 
maintain  the  discretion  of  the  Service  on 
a  case-by-case  basis  the  language 
"unless  a  determination  is  made  that  the 
detention  of  such  juvenile  is  required  to 
secure  his  timely  appearance  before  the 
Service  or  the  immigration  court  or  to 
ensure  the  juvenile's  safety  or  that  of 
others'*  has  been  added  in  the  final  rule. 

Several  commenters  requested  that 
§  242.24(b)(2)  be  amended  to  clarify  that 
the  term  "adult  relatives"  are  the  same 
as  those  set  out  in  (  242.24(bKlMiu)- 
TUs  has  been  clarified  in  die  final  rule. 

Several  commenters  criticized  the  fact 
that  the  rule  contains  no  guidance 
regarding  the  term  "unusual  and 
con^Klling  circumstances."  This 
omission  was  intentional.  The  intent  of 
the  regulation  is  to  provide  Service 
officials  with  the  broadest  possible 
discretion  so  that  each  case  may  be 
viewed  based  on  a  totahty  of  ^e 
juvenile's  drcumstances.  Any  attempt  to 
define  the  term  would  only  serve  to  Hrait 
that  discretion  and  thus  limit  its 
favorable  exercise.  Accordingly,  this 
suggestion  has  not  been  adopted. 

One  commenter  indicated  confusion 
regarding  the  release  of  a  juvenile  to  a 
detained  person  as  set  forth  in 
S  242.24(b)(2).  The  intention  of  the  rule  is 
to  provide  for  a  simultaneous  release  of 
the  juvenile  and  the  detained  aduh.  This 
point  has  been  clarified  in  the  final  rule. 

One  conunenter  indicated  that  the 
proposed  rule  would  require  a  parent  or 
guardian  who  is  lawfully  residing  in  the 
United  States  to  travel  to  a  distant 
location  far  from  his  home  to  secure  the 
juvenile's  release.  This  was  not  our 
intention.  The  final  rule  has  been 
amended  to  permit  a  parent  or  guardian 
seeking  a  juvenile's  release  pursuant  to 
§  242.24(b)(l}  to  secure  release  at  an  INS 
office  located  near  the  parent's  or 
guardian's  residence  when  the  juvenile 
is  being  detained  at  a  distant  location. 

One  commenter  suggested  that  the 
requirement  in  S  242.24(b)(3)  for  an 
affidavit  to  be  sworn  before  an 
immigration  officer  or  a  consular  officer 
is  unrelated  to  concerns  for  the  child's 
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welfare  or  the  child's  appearance  at  INS 
proceedings  and  affidavits  executed 
before  a  notary  public  should  be 
accepted.  To  the  contrary,  this 
requirement  is  imposed  for  the  purpose 
of  ensuring  that  the  INS  is  actually 
receiving  the  wishes  of  the  parent  or 
guardian.  Because  of  the  seriousness 
with  which  we  view  release  of  a      i 
juvenile  to  an  unrelated  adult,  the    | 
Service  is  unwilling  to  simply  rely  on 
notarized  documents  for  this  assurance. 

One  commenter  indicated  that  the 
proposed  rule  does  not  provide  prompt 
notice  to  juveniles  of  restrictions  on 
their  release.  The  INS  is  developing  a 
simplified  form  for  this  purpose  which 
will  be  provided  within  twenty-four  (24) 
hours  of  arrest  to  each  juvenile 
apprehended  who  has  not  been 
released. 

One  commenter  suggested  that  the 
proposed  rule  failed  to  consider  the 
court's  order  in  Perez-Funez  v.  District 
Director,  INS.  619  F.  Supp.  656  (D.C.  Cal, 
1985).  In  that  case,  the  court  ordered  the 
Service  to  provide  access  to  telephones 
and  (except  for  class  members  residing 
permanently  in  Mexico  or  Canada) 
ensure  that  the  class  member  has  in  fact 
communicated  by  telephone  or 
otherwise,  with  a  parent  close  adult 
relative,  friend,  or  a  free  legal  services 
organization  prior  to  presentation  of  the 
voluntary  departure  form.  The  proposed 
rule  provided  for  a  Notice  and  Request 
for  Disposition  ("Perez-Fimez  Advisal") 
be  given  to  the  juvenile  upon 
apprehension.  In  order  to  clarify  the 
responsibilities  of  the  INS  with  respect 
to  Perez-Funez  class  members,  the 
language  of  the  court's  order  has  been 
incorporated  in  the  final  rule. 

Several  commenters  requested  the 
Service  to  consider  permitting  an 
individual  or  an  organization  to  act  as 
an  intermediary  between  the  INS  and 
the  parent  guardian,  or  other  custodian 
to  facilitate  the  release  of  juvenile 
aliens.  According  to  the  comments, 
parents  or  guardians  who  ar^  unlawfully 
present  in  the  United  States  are' 
unwilling  to  come  forward  to  the  INS  to 
secure  release  of  the  child  for  fear  of 
being  apprehended.  This  proposal  raises 
some  of  the  same  concerns  that  release 
to  any  reliable  adult  raises,  for  example, 
the  inability  of  the  Service  to  perform 
home  studies.  However,  while  the 
proposal  has  not  been  incorporated  into 
the  final  rule  at  this  time,  it  has  not  been 
rejected.  The  Service  will  continue  to 
consider  the  proposal,  but  it  was  felt 
that  such  further  review  should  not 
delay  publication  of  this  final  rule. 

Two  commenters  recommended  that 
the  term  "state  or  local  juvenile 
facilities"  not  encompass  "juvenile 
correctional  facilities."  The  Service 


^tures  the  concern  that  administrative 
juvenile  detainees  not  be  placed  in 
detention  with  convicted  offenders.  For 
this  reason  the  Service  is  developing 
contracts  with  shelter-care  facilities  in 
all  locations.  However,  in  certain  areas 
shelter-care  facilities  are  not  yet 
available.  This  may  necessitate  the  use 
of  a  secure  facility  for  a  short  term 
period.  In  all  cases  where  this  is 
necessary,  INS  juvenile  detainees  will 
not  be  mixed  with  the  general 
population  of  the  facility.  If  we  were  to 
limit  the  use  of  secure  facilities  at  this 
point,  the  Service  would  be  required  to 
move  juveniles  to  other  locations  in 
order  to  detain  them.  This  would  not 
serve  the  juveniles'  best  interest. 

Two  commenters  suggested  thai  the 
preamble  to  the  final  rule  should  include 
a  statement  that  release  of  minors  to 
parents  or  adult  relatives  is  the 
preferred  method  of  dealing  with 
juvenile  offenders.  We  agree.  The 
paramount  concern  of  the  INS  with 
respect  to  minors  in  custody  is  the 
welfare  of  the  minor.  In  this  regard  it  is 
the  position  of  the  Service  that 
reunification  of  the  juvenile  with  his  or 
her  family  is  in  the  best  interest  of  all 
concerned.  Accordingly,  the  final  rule 
provides  that  the  minor  "shall"  be 
released  to  a  parent,  legal  guardian  or 
adult  relative  "unless  a  determination  is 
made  that  the  detention  of  such  juvenile 
is  required  to  seci^re  his  timely 
appearance  before  the  Service  or  the 
immigration  court  or  to  ensure  the 
juvenile's  safety  or  that  of  others."  Thus, 
under  the  final  rule  reunification 
represents  Service  policy,  with 
detention  being  the  exception. 

One  commenter  questioned  the  nature 
of  the  agreement  to  be  signed  by  the 
designated  adult  The  agreement  is  a 
written  statement  made  under  oath  that 
the  adult  will  care  for  the  juvenile  and 
ensure  the  juvenile's  presence  at  all 
future  proceedings  before  the  Service  or 
the  immigration  court.  This  agreement 
may.  in  any  given  case,  be  required  to 
be  accompanied  by  an  appearance 
bond. 

Another  commenter  requested  that  the 
final  rule  incorporate  standards  of 
detention  and  other  conditions  of 
confinement  for  juvenile  detainees. 
Standards  of  confinement  are  beyond 
the  scope  of  this  particular  rule  which  is 
limited  to  processing  and  release. 
However,  the  Service  has  developed 
standards  of  confinement  which  are 
incorporated  in  its  contracts  for  shelter- 
care  facilities. 

Finally,  one  commenter  suggested  that 
the  position  of  "juvenile  coordinator"  be 
outside  the  supervision  of  the 
Enforcement  Branch.  This  strictly 
administrative  decision  is  outside  the 


'  scope  of  the  rulemaking.  However,  the 
Service  is  considering  this 
recommendation  in  its  decision. 

In  accordance  with  S  U.S.C.  605(b)  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  is  not  a  major  rule 
within  the  definition  of  section  1(b)  of 
E.0. 12291. 

List  of  Subjects 

8CFRPart212 

Administrative  practice  and 
procedure.  Parole,  Juveniles. 

8CFRPart242 

Administrative  practice  cmd 
procedure.  Aliens.  Juveniles. 

Accordingly,  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regidations  is  amended 
as  follows: 

PART  212-I>OCUMEHTARY 
REQUIREMENTS:  NONIMMIGRANTS; 
WAIVERS;  ADMISSION  OF  CERTAIN 
INADMISSIBLE  AUENS;  PAROLE 

1.  The  authority  citation  for  Part  212  is 
revised  to  read  as  follows: 

Authority:  B  U.S.C.  1101, 1103, 1182, 1182b, 
1182c,  1184, 122S,  1226, 1228, 1252. 

2.  Section  212.5(a)(2)(ii)  is  revised  to 
read  as  follows: 

§212.5    Parole  Of  aNans  into  the  United 
States. 

(a)  *  •  * 

(2)  •  •  * 

(ii)  Aliens  who  are  defined  as 
juveniles  in  8  CFR  242.24.  The  district 
director  shall  follow  the  guidelines  set 
forth  in  S  242.24(b)  in  determining  under 
what  conditions  a  juvenile  should  be 
paroled  from  detention. 


PART  242— PROCEEDINGS  TO 
DETERMINE  DEPORTABIUTY  OF 
ALIENS  IN  THE  UNITED  STATES: 
APPREHENSION,  CUSTODY. 
HEARING,  AND  APPEAL 

3.  The  authority  citation  for  Part  242  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101. 1103. 1182, 1184. 
1252, 1254, 1255. 1357, 1362. 

4.  A  new  S  242.24  is  added  to  read  as 
follows: 

S  242.24    Detention  and  release  Of 
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(a)  Juveniles.  A  juvenile  is  defined  as 
an  alien  under  the  age  of  eighteen  (18) 
years. 


(b)  Release.  Juveniles  for  whom  bond 
has  been  posted,  for  whom  parole  has 
been  authorized,  or  who  have  been 
ordered  released  on  recognizance,  shall 
be  released  pursuant  to  the  following 
guidelines: 

(1)  Juveniles  shall  be  released,  in 
order  of  preference,  to:  (i)  A  parent;  (ii) 
legal  guardian:  or  (iii)  adult  relative 
(brother,  sister,  aunt,  uncle, 
grandparent)  who  are  not  presently  in 
INS  detention,  unless  a  determination  is 
made  that  the  detention  of  such  juvenile 
is  required  to  secure  his  timely 
appearance  before  the  Service  or  the 
immigration  court  or  to  ensure  the 
juvenile's  safety  or  that  of  others. 
In  cases  where  the  parent  legal 
guardian  or  adult  relative  resides  at  a 
location  distant  from  where  the  juvenile 
is  detained,  he  or  she  may  secure 
release  at  an  INS  office  located  near  the 
parent  legal  guardian,  or  adult  relative. 
.   (2)  If  an  individual  specified  in 
paragraph  (b)(1)  of  this  section  cannot 
be  located  to  accept  custody  of  a 
juvenile,  and  the  juvenile  has  identified 
a  parent,  legal  guardian,  or  adult 
relative  in  INS  detention,  simultaneous 
release  of  the  juvenile  and  the  parent 
legal  guardian,  or  adult  relative  shall  be 
evaluated  on  a  discretionary  case-by- 
case  basis. 

(3)  In  cases  where  the  parent  or  legal 
guardian  is  in  INS  detention  or  outside 
the  Uhited  States,  the  juvenile  may  be 
released  to  such  person  as  designated 
by  the  parent  or  legal  guardian  in  a 
?wom  affidavit,  executed  before  an 
immigration  officer  or  consular  officer, 
as  capable  and  willing  to  care  for  the 
Juvenile's  well-being.  Such  person  must 
execute  an  agreement  to  care  for  the 
juvenile  and  to  ensure  the  juvenile's 
presence  at  all  future  proceedings  before 
the  Service  or  an  immigration  judge. 

(4)  In  unusual  and  compelling 
circumstances  and  in  the  discretion  of 
the  district  director  or  chief  patrol  agent 
a  juvenile  may  be  released  to  an  adult 
oOier  than  those  identified  in  paragraph 
{b)(l)  of  this  section,  who  executes  an 
agreement  to  care  for  the  juvenile's  well- 
being  and  to  ensure  the  juvenile's 
presence  at  all  future  proceedings  before 
the  INS  or  an  immi^ation  judge. 

[c]  Juvenile  Coordinator.  The  case  of  a 
juvenile  for  whom  detention  is 
determined  to  be  necessary  should  be 
referred  to  the  "Juvenile  Coordinator." 
whose  responsibilities  should  include, 
but  not  be  limited  to.  finding  suitable 
placement  of  the  juvenile  in  a  facility 
designated  for  the  occupancy  of 
juveniles.  These  may  include  juvenile 
facilities  contracted  by  the  INS.  state  or 
local  juvenile  facilities,  or  other 
appropriate  agencies  authorized  to 


accommodate  juveniles  by  the  laws  of 
the  state  or  locality. 

(d)  Detention.  In  the  case  of  a  juvenile 
for  whom  detention  is  determined  to  be 
necessary,  for  such  interim  period  of 
time  as  is  required  to  locate  suitable 
placement  for  the  juvenile,  whether  such 
placement  is  under  paragraph  (b)  or  (c) 
of  this  section,  the  juvenile  may  be 
temporarily  held  by  INS  authorities  or 
placed  in  any  INS  detention  facility 
having  separate  accommodations  for 
juveniles. 

(e)  Refusal  of  release.  If  a  parent  of  a 
juvenile  detained  by  the  INS  can  be 
located,  and  is  otherwise  suitable  to  ^ 
receive  custody  of  the  juvenile,  and  the 
juvenile  indicates  a  refusal  to  be 
released  to  his/her  parent,  the  parent{s) 
shall  be  notified  of  the  juvenile's  refusal 
to  be  released  to  the  parent(s),  and  shall 
be  afforded  an  opportimity  to  present 
their  views  to  the  district  director,  chief 
patrol  agent  or  immigration  judge  before 
a  custody  determination  is  made. 

(f)  Notice  to  parent  of  application  for 
relief  If  a  juvenile  seeks  release  from 
detention,  voluntary  departure,  parole, 
or  any  form  of  relief  from  deportation, 
where  it  appears  that  the  grant  of  such 
relief  may  effectively  terminate  some 
interest  inherent  in  the  parent-child 
relationship  and/or  the  juvenile's  rights 
and  interests  are  adverse  with  those  of 
the  parent  and  the  parent  is  presendy 
residing  in  the  United  States,  the  parent 
shall  be  given  notice  of  the  juvenile's 
application  for  relief,  and  shall  be 
afforded  an  opportunity  to  present  his  or 
her  views  and  assert  his  or  her  interest 
to  the  district  director  or  immigration 
judge  before  a  determination  is  made  as 
to  the  merits  of  the  request  for  relief. 

(g)  Voluntary  departure.  Each  juvenile 
apprehended  in  the  immediate  vicinity 
of  the  border  who  resides  permanently 
in  Mexico  or  Canada,  shall  be  informed, 
prior  to  presentation  of  the  voluntary 
departure  form,  that  he  or  she  may  make 
a  telephone  call  to  a  parent  close 
relative,  a  friend,  or  to  an  organization 
found  on  the  free  legal  services  list. 
Each  other  juvenile  apprehended  shall 
be  provided  access  to  a  telephone  and 
must  in  fact  communicate  with  either  a 
parent,  adult  relative,  friend,  or  with  an 
organization  found  on  the  free  legal 
services  list  prior  to  presentation  of  the 
voluntary  departure  form.  If  the  juvenile, 
of  his  or  her  own  volition,  asks  to 
contact  a  consular  officer,  and  does  in 
fact  make  such  contact  the  requirements 
of  this  section  are  satisfied. 

(h)  Notice  and  Request  for 
Disposition.  When  a  juvenile  alien  is 
apprehended,  he  or  she  must  be  given  a 
Notice  and  Request  for  Disposition.  If 
the  juvenile  is  under  fourteen  years  of 
age  or  unable  to  understand  the  notice. 


the  notice  shall  be  read  and  explained  to 
the  juvenile  in  a  language  the  juvenile 
understands.  In  the  event  a  juvenile  who 
has  requested  a  hearing  pursuant  to  the 
Notice  subsequently  decides  to  accept 
voluntary  departure,  a  new  Notice  and 
Request  for  Disposition  shall  be  given 
to.  and  signed  by  the  juvenile. 

Date:  May  10. 1988. 
Clarmica  M.  Coster, 

Associate  Commissioner,  Enforcement, 
Immigration  and  Naturalization  Service. 
(FR  Doc.  88-11001  Filed  5-12-88;  2:30  pmj 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Heaittt  Inspection 
Service 

9  CFR  Part  97 

[Docket  No.  88-043] 

Commuted  Traveltime  Periods 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  We  are  amending  the 
regulations  concerning  overtime 
services  provided  by  employees  of 
Veterinary  Services  (VS)  by  adding 
commuted  traveltime  allowances  in 
Texas.  A  commuted  traveltime 
allowance  is  the  time  required  for  a  VS 
employee  to  travel  from  his/her 
dispatch  point  and  return  there  from  the 
place  where  he/she  performs  Sunday, 
holiday,  or  other  overtime  duty.  The 
Government  charges  a  fee  for  certain 
overtime  services  provided  by  VS 
employees  and,  under  certain 
circumstances,  the  fee  may  include  the 
cost  of  commuted  traveltime. 
EFFCCnVE  DATE:  May  17, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Louise  Rakestraw  Lothery,  Assistant 
Director.  Resource  Management  Staff. 
VS.  APHIS,  USDA,  Room  857.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  301-436-8513. 
StiPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR,  Chapter  I. 
Subchapter  D,  and  7  CFR,  Chapter  III. 
require  inspection,  laboratory  testing, 
certification,  or  quarantine  of  certain 
animals,  animal  products,  plants,  plant 
products,  or  other  commodities  intended 
for  importation  into,  or  exportation  bom, 
the  United  States.  When  these  services 
must  be  provided  by  an  employee  of  VS 
on  a  Sunday  or  holiday,  or  at  any  other 
time  outside  the  VS  employee's  regular 


duty  hours,  the  Government  charges  s         Agriculture^Jt  does  not  appear  that 


Done  in  Washingtoa.  DC  this  12th  day  of 
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or  objections  regarding  the  proposed 
.  form  of  order. 


requiring  new  members  to  have  owned        CONSUMER  PRODUCT  SAFETY 
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duty  hours,  the  Government  charges  a 
fee  for  the  WTvices  HI  acoardaBee- wilpk  9 
CFR  Part  (7.  Under  CHCUBWtancev     | 
demibed  in  1 97.1(a),  ids  feeinay 
iiicl>,wo  tba  cost  of  coHuated  liaveitme. 
Sectkn  97.2  containa  adannsfrBlive 
inattaetKHM  prescribing  coBSButed 
tramWme  aOowances,  wiadi  reflect,  as 
nearly  as  is  practicable,  the  tine 
required  for  a  VS  employee  to  travel 
from  his/her  dispatch  point  and  return 
there  from  the  place  where  he/she 
performs  Sunday,  hofiday,  or  other 
overtime  duty. 

We  are  amending  §  97.2  of  the 
regulations  by  adding  commuted 
traweltime  aUowances  between  certain 
locations  in  Texas.  (The  amendments 
are  set  forth,  in  the  role  portioo  of  tins 
document.)  This  action  is  necessary  to 
infom  the  public  of  die  commuted 
traveltime  between  these  locations. 


Executiva  Order  12291  and  R^plalaty 
Flexiliility  Act 


We  are  issuing  this  rule  in 
conformance  wiUi  Executiva  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "oi^or  rale."  Baaed  on  infotmation 
compiled  by  the  Dq>artnieBt,.  we  have 
determined  that  this  rule  will  han^e  an 
eSect  OB  the  economy  of  less  than  $10Q 
million:  will  not  caose  a  major  increase 
in  costs  or  prices  for  consumeta. 
individual  industries,  federal.,  state.,  or 
local  government  agencies,  or 
geogia|)lBC  regions;  and  witt  not  canae  a 
significant  adverse  effect  on 
coopctitibn.  eB(ilo3FiBent,  investeent 
productivity,  innovation,  or  am  the 
ability  of  United  States-based 
enterpciaes  to  compete  witk  foee^- 
based  enterprises  in  domestic  or  ejqwrt 
markets.  j 

For  tUs  action,  the  Office  of  ' 

Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

The  number  of  requests  for  overtiiae 
services  of  a  VS  employee  at  the 
locations  affected  by  our  rule  represents 
an  insignificant  portion  of  the  total 
number  of  requests  for  these  services  in 
the  United  Slates.  I 

Under  these  circumstances,  die     ! 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  smaH  entities. 

Effective  DaU  I 

The  Gommuted  travettkne  allowances 
appropriate  for  employees  performing 
services  at  ports  at  en^,  and  die 
featorcs  of  the  reinbursenient  plan  for 
recovering  the  cost  of  fumisln:^  port  of 
entry  services,  depend  upon  facts  witi^ 
d  c  kinwfadlge  of  Ibe  Departneat  ef , 


Agriculture.  It  does  not  appear  that 
pirfdic  parttdpetfon  in  tfak  rufemaldhg 
proceeding  would  make  addtional 
relevant  information  available  to  the 
Department 

Accordingly,  pursuant  to  the 
adBiaistBative  psocedute  psoviMooa  ia  5 
U&C  553,  we  find  apoft  good  causa  that 
prior  aotice  and  other  pMkt  ptocednre 
with  lespcd  to  this  nde  see 
impracticable  and  anaeccssary;  we  atooi 
find  good  canae  fioe  nakiag  dd*  lufte 
effective  less  than  30  days  after 
pobQcatitRi  of  this  docament  in  the 
Fedeial  Register. 

ExacoMve  Oeder  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372. 
which  requires  intergovernmental 
consultation  with  state  and  local 
oflficials.  (See  7  CFR  Part  3015.  Subpart 

v.) 

List  of  Sobjects  in  9  CFR  Part  97 

Exports,  Government  enqilayees. 
Imports.  Livestock  and  Irvestock 
prodncta,  Poidtry  and  ponltry  products, 
Tran^Mstatian. 

Accoidingly,  9  CFR  Part  97  is 
anwnded  ae  folknvs: 

piMiTw— o^gwrmEaEwvicgs 

RELATING  TO  IMPORTS  AND 
EXPORTS 

1.  Tke  aafthosity  citation  for  Put  97 
pontinoes  to  read  as  fbttows: 

Aotboitty:  7U.S.C.  2260, 4&U.S.C  1741: 7 
CFR  2.17. 2:51.  and  37I.2(dl. 

2.  Section  97.2  is  amended  by  adding. 
in  sl{^betical  order,  the  information  as 
shown  below: 

S97.a  AdRiMatratiM  Inatruetlena 


Commuted  Traveltime  Allowances 
(Inhoural 


MetropoStan 


LocaSon 


WHtK    Out- 

in 


Addt 
Texas: 
HMatgo.. 


HwKnyn.. 
Lyibrt -. 


*         • 


Done  in  Washingtaa.  DC  this  12th  day  of 

Admintslrator,  Animal  and  Plant  Health 
Ihspection  Service. 

[PR  Doc.  88-10075  Fded  5-16-88;  8:45  am) 
aaian  cooE  Mi»44-M 


FEDERAL  TRADE  COIIMISSION 

16CFRPvtt3 

rDecksfNa^C-32271 

MuMpto  UMng  SOTvIca  MM  CotMly, 
InCii  PraMHlBvTs 


AOENCY:  Federal  Trade  Commission. 
ACnON:  Consent  order. 

SUMMARrr  fai  setdement  of  alleged 
▼Madons  of  Federri  taw  prohibiting 
unfeir  acts  and  practices  and  mfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Brooklyn,  NY.  real  estcrte  firm  fitmi 
participatiug  in  various  practices  diat 
have  allege^  restrained  price  and 
service  competition  among  residential 
reaf  estate  brokers.  Respondent  is 
prohibited  froim  Requiring  diat  any 
applicant  or  member  operate  a  full  time 
office:  fixing,  maintaining  or 
reeonaraen^ig  any  (fivision  of 
commission  between  selling  and  fisting 
brokers;  adopting  any  poficy  thitt  has 
the  purpose  or  efliect  of  exclusive  agency 
listings:  requiring  any  member  to  inform 
Mid  County  or  any  of  fls  members  of  the 
commission  agreed  to  between  any 
listing  brewer  and  homeowner  and 
adopting  any  policy  having  the  purpose 
or  effect  of  delaying  the  solicitation  of  a 
listing  agreement. 

DATE  Complaint  and  order  issued  April 
20, 1988.* 
FOa  FUBTHER  WFOBHATIOM  CONTACT. 

Michael  \.  Bloom  or  Alfred  ].  Ferrogari, 
New  York  Regional  Office.  Federal 
Trade  Commission,  2243  Federal  Bidg., 
26  Federal  Plaza.  New  York.  NY  10278. 
(212)264-0459. 

SUPPt-EMEMrrARV  infomsation:  On 
Wednesday.  December  30, 1987.  there 
was  published  in  the  Federal  Register. 
52  FR  48167.  a  proposed  consent 
agreement  with  analysis  In  the  Matter  of 
Mukiple  Listing  Service  lAA  County. 
Inc..  a  corporation,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  ^ven  sixty  (60)  days  in 
which  to  sabmit  comments,  snggestiona 


'  CkptasdiivCaMphialsad  AvDacMenand 
Oiriw  MS  available  from  «i«  Conateian't  PuMic 
Reference  Bnoak.  H-I3a.aih  Siraat  a  Paaoeyivaiiia 
Avenue  NW.,  Waehington.  DC  aossa 


or  objections  regarding  the  proposed 
,  form  of  order. 

A  comment  was  filed  and  considered 
by  the  Commission.  The  Commission- 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  its  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13.  are  as  follows:  Subpart— 
Combining  or  Conspiring:  Section  13.384 
Combining  or  conspiring;  S  13.405  To 
discriminate  unfairly  or  restrictively  in 
general:  §  13.430  To  enhance,  maintain 
or  unify  prices;  9  13.470  To  restrain  and 
monopolize  trade.  Suh^ari— Corrective 
Actions  And/Or  Requirements:  9  13.533 
'Corrective  actions  and/or  requirements: 
9  13.533-20  Disclosures:  9  13.533-45 
Maintain  records;  9  13.533-45(k) 
Records,  in  general;  9  13.533-50 
Maintain  means  of  communication; 
9  13.533-60  Release  of  general,  specific 
or  contractual  constrictions, 
requirements,  or  restraints.  Subpart— 
Dealing  On  Exclusive  And  Tying  Basis: 
9  13.670  Dealing  on  exclusive  and  tying 
basis;  9  13.670-20  Federal  Trade 
Commission  Act. 

List  of  Subjects  in  16  CFR  Part  13 

Multiple  listing  service.  Real  estate. 
Trade  practices. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interprets  or 
applies  sec.  5,  38  Stat.  719,  as  amended;  15 
U.S.C.  45) 

Emily  H.  Rock, 

Secretary. 

[FR  Doc.  88-11010  Filed  5-16-88: 8:45  am] 

BtLUNG  CODE  S7S0-01-M 


16  CFR  Part  13 
[Docket  No.  C-3228] 

Florence  Multiple  Usting  Service,  lnc{ 
Prohibited  Trade  Practices,  and 
Afflrmatlve  Corrective  Actions 

AOENCY:  Federal  Trade  Conunission. 
ACnON:  Consent  order. 


summary:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Florence.  S.C.  firm  bom  conspiring  to 
exclude  certain  licensed  real  estate 
brokers  from  membership  in  and  use  of 
the  multiple  listing  service,  and  fivm 
restricting  competition  among  multiple 
listing  service  members  in  the  services 
they  individually  provide  to  the  public. 
Respondent  is  also  prohibited  from 


requiring  new  members  to  have  owned 
and  operated  a  business  for  six  months 
before  application  for  membership  and 
from  insisting  on  a  vote  of  FMLS 
members  as  a  condition  of  membership. 

DATE:  Complaint  and  order  issued  April 
20.1988.' 

FOR  FURTHER  INFORMATION  CONTACT 

Jacques  Feuillan.  FTC/S-3115, 
Washington.  DC  20580.  (202)  326-2739. 

SUPPLEMENTARY  INFORMATION:  On 

Wednesday,  December  30, 1987,  there 
was  published  in  the  Federal  Register  52 
FR  49164,  a  proposed  consent  agreement 
widi  analysis  In  the  Matter  of  Florence 
Multiple  Listing  Service,  Inc.,  a 
corporation,  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  order. 

A  comment  was  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  its  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13,  are  as  follows:  Subpart— 
Combining  Or  Conspiring:  Section 
13.384  Combining  or  conspiring;  9  13.405 
To  discriminate  unfairly  or  restrictively 
in  general;  9  13.470  To  restrain  and 
monopolize  trade.  Subpart — Corrective 
Actions  And/Or  Requirements:  9  13.533 
Corrective  actions  and/or  requirements; 
9  13.533-20  Disclosures;  9  13.533-45 
Maintain  records;  9  13.533-45(e) 
Correspondence;  9  13.533-50  Maintain 
means  of  communication;  9  13.533-60 
Release  of  general,  specific,  or 
contractual  constrictions,  requirements, 
or  restraints.  Subpart— Dealing  On 
Exclusive  And  Tying  Basis:  9  13.670 
Dealing  on  exclusive  and  tying  basis; 
9  13.670-20  Federal  Trade  Commission 
Act. 

List  of  Subjects  in  16  CFR  Port  13 

Multiple  listing  service.  Real  estate. 
Trade  practices. 

(Sec.  B,  38  Stat.  721;  15  U.S.C.  46.  Interprets  or 
applies  sec.  5, 38  Stat.  719,  as  amended:  15 
U.S.C.45) 

Emily  H.  Rock. 

Secretary. 

[FR  Doc.  88-11009  Filed  5-16-88: 8:45  am] 

aiUJNa  CODE  STSO-OI-M 


■  Copies  of  the  Complaint  and  the  Decition  and 
Older  are  available  from  the  Commluion'i  Public 
Reference  Branch.  H-130.  Sth  Street  k  Pennsylvania 
Avenue.  NW^  Washington.  DC  2068a 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1000 

Media  Relations;  Information  and 
Public  Affairs 

AOENCY:  Consumer  Product  Safety 

Commission. 

action:  Final  rule. 


summary:  The  Consumer  Product  Safety 
Commission  is  amending  its  statement 
of  organization  and  functions  to  reflect 
an  organizational  change  made  since  the 
changes  published  December  29. 1987,  52 
FR  48969.  The  change  is  the  elimination 
of  the  Office  of  Media  Relations  and  the 
consolidation  of  its  functions  into  the 
Office  of  Information  and  Public  Affairs. 
DATES:  May  17, 1988. 
ADDRESSES:  Consumer  Product  Safety 
Commission,  Office  of  the  Secretary, 
Washington,  DC  20207. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  F.  Rosenthal,  Office  of  die 
General  Coimsel,  Consiuner  Product 
Safety  Commission,  Washington,  DC 
20207,  telephone  301-492-6980. 
SUPPLEMENTARY  INFORMATION:  Since 

this  rule  relates  solely  to  internal  agency 
management,  pursuant  to  5  U.S.C. 
553(b),  notice  and  other  public 
procedures  are  not  required  and  it  is 
effective  immediately  upon  pubUcation 
in  the  Federal  Register.  Further,  Uiis 
action  is  not  a  rule  as  defined  in  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601- 
612.  and.  Uius.  is  exempt  from  the 
provisions  of  the  Act. 

List  of  Subjects  in  16  CFR  Part  1000 

Organization  and  fimctions 
(Government  Agencies). 

Dated:  May  10, 1988. 

Sadye  E.  Dimn, 

Secretary.  Consumer  Product  Safety 
Commission. 

Accordingly.  Part  1000  is  revised  to 
read  as  follows: 

PART  1000— COMMISSION 
ORGANIZATION  AND  FUNCTIONS 

Sec. 

1000.1  The  Commission. 

1000.2  Laws  administered. 

1000.3  Hotline. 

1000.4  Commission  addresses. 

1000.5  Petitions. 

1000.6  Commission  decisions  and  records. 

1000.7  Advisory  opinions  and 
interpretations  of  regulations. 

1000.8  Meetings  and  hearings:  public  notice. 

1000.9  Quorum. 

1000.10  The  Chairman  and  Vice  Chainnan. 

1000.11  Delegation  of  functions. 

1000.12  Organizational  structure. 

1000.13  Directives  system. 

1000.14  Office  of  the  General  Counsel. 

1000.15  Office  of  Congressional  Relations. 
1000.18  Office  of  the  Secretary. 
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100ai7    Office  at  Iirtawri  AwdiL 

1080.18  Office  oFBtinal  Btnpkqfmwit 
Opportimity  and  Mteotity  PitHHirin. 

1000.19  Office  of  Bimiiiiia  Phi i*ir 
1000L20    Officeof  ftogmi  Managencnt  and 


1000.21    Office  of  PUnning  i 
100a22    Office  of  Information  and  Public 
Afhne. 

1000.23  Directorate  for  Epidtaiiufcjgj. 

1000.24  Directorate  for  Bwinawr  A— ^ 
1000k2&    DifCfttofate  for^sngiBecTiny 

scieBce^ 
lflQa2ft   Difecaorate  foe  Health  Sdaneee. 
1000i27    Diiectocate  for  PnaiyHaiirB  aad 

Adminiatiative  Liligatian. 
1001128    Direcforate  far  AdminiBtiatian. 
1000.29    Directorate  for  Field  C^eiatiooa. 
Authority:  5  U.SXI.  S62(a).  i 


9ie08.1    T1M4 

(»}  The  Cpnsnmer  Predtrct  Safety 
Commission  is  an  independait 
regulaiiuy  agency  which  wa«  fenned  on 
May  14.  tva,  ander  ttte  provisions  of  the 
Consumer  Product  Safety  Act  (Pub.  L 
92-673.  MStat  1207.  ••  aBHaded  (15 
U.S.C.  2061.  et  aeq.)\  The  parposes  o<  the 
Coianaiaittnn  uadet  the  CFSA  are: 

(1)  To  piQtect  the  pttfiUc  against 
unreasonable  tiaka  of  ii^iiry  associated 
with  consumer  products; 

[ZJ  To  assist  conauBers  in  evalaating 
the  coQ^>aEafive  safety  of  consumer 
products;  | 

(3]  To  develop  unifoim  safety        ' 
standaftfs  for  consumer  products  and  to 
minimize  copflicfing  State  and  locaL 
regufatinna;  and 

(4}  To  pnunote  research  and 
investigation  into  the  causes  and 
prevention  of  product-retated  deaths. 
iUnesses,  and  injuries. 

(b>Tha  CMDBdasion  is  tomposed  of 
five  memben  apyontad  by  tiie 
President  by  and  with  the  advke  and 
consent  of  the  Senate,  for  terma  of  seven 
years. 

91000.2 

The  Commission  administen  five 
acta: 

(a)  The  Consumer  Prodeck  Saiety  Act 
(Pub.  L  92-573.  Oft  Slat  1207.  a» 
amended  (15  Uw&C  2D61.  ei  m^)K 

(b)  The  FTammable  Fabrics  Act  (Pub. 
L  90-189. 67  Stat  111.  as  amended  (15 
U.S.C.1191.efseqk^)).* 

(c)  The  Federal  liaaaideoa  MMtanees 
Act  (Pub.  L  86-613. 74  Stat  SOa  as 
amended  (15  U.^.C.  1201.  eTseg.)). 

(d)  The  Poison  Prevention  I^udtaging 
Act  of  1970  (Rih.  L  91-601. 84  Sat  IVO^ 
as  amended  CIS  USXl  1471.  e<  sc9.ft 

(e)  The  Rafcigrrater  Safety  Act  oi  1966 
(Pub.  L  84-030. 70  Stat  9S3l  lftU.S.C 
1211.et«e9L))l 


2772). 

(t^TheCemmiaeionebc) 
toll-free  Hotline  by  which  deaf  oc 
speech-impaired  persons  can 
conununicate  by  teletypewriter  with  the 
ComaBsaiaB.  The  taietj^e^OTitemiHKoer 
for  use  in  eft  stalee  except  Marylaed  ia 
l-«X)-eBS-827DL  The  t»le«ypewri«Br 
number  for  use  in  Maryland  i»l-8Qft- 
492-8104. 


(a|  The  principal  offices  of  the 
Commission  are  at  5401  Wtsstfaard 
Avenue,  Bethesda,  Maryland.  AD 
written  comniiuHcatious  with  the 
Commission  shotdd  be  addressed  to  the 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207,  nriess  otherwise 
specificafly  directed. 

(b)  The  Commission  has  3  Regional 
Centers  which  we  located  at  the 
following  addfavsees  and  whidt  serve  the 
states  n^cete^ 

(1)  Centovl  Regiona)  Center,  230  South 
Dcaibuin  Street  Room  2944,  Chicago, 
nfineieOBKM;  yUahsna,  Geocgie. 
BKneiK  hwMaee.  lowe.  Kansae, 
Kentucky.  Michigan,  Minnesofe, 
hinaiaBippi.Misse«i,  N^raaka;  Nirth 
DakntB.  Oluo.  Sooth  Oakote,  Temesesev 
and  WiaconainL. 

(2)  BaalemRegiaari  Center.  6  WotM 
Ttede  CcHtai;  Veeey  Staaet,  Room  301. 
Mew  Yedt  New  Yorir  lOMIt 
Connectfkait  Debwaie.  DisMcl  of 
CoiniBtaie.  Horide.  kfBBM^MefjrkBid. 
Meaaadweetta,  Mew  Kneiiskiiii.  Wew 
|aaay.  New  York.  North  CaM>Kea, 
Pennaylvaaia,  PoertoRioo.  Rhode 
Island.  Sooth  CatoiinB,  VeraMml. 
ViigiBi^  Weat  VitgiBia.  aed  VirgiB 
Islods. 

(3)  Western  Regienal  Center,  U.& 
Cnahm  House.  565  Battery  Street 
Room  401.  Saa  Fnsuamso,  CaMotnia 
94111;  Alaska.  Ameiicao  SaaKie, 
ftriione.  ftrirnniBe  Cahibniia, 
Cohoado.  Guam.  Hawaii,  Idaho. 
Louisiana,  Montana,  Nevada,  New 
Mexico,  Oregon,  Texas,  Utah. 
Washingtos,  and  Wyoming: 


SIOOO^ 

Any  interested  person  may  petition 
the  CoDBniseioB'  to  iaaae.  amend,  or 
revoke  e  n^  or  regulation  by  submittbig 
a  written  request  to  the  Secretary, 
Consiuner  Products  Safety ' 
Washington.  DC  20207. 

S10QM 


raoBseparate    '' 
Record  of  Commission  actkxtQipiee  of  > 
BAaalee  OF  ere  Record  sfCoBiBBSsion 
acSevBHybeooteinedopeR  written 
re()ueet'  fkoBV  ne  SeefeCery.  Cuusuuier 
nodoEtSefety  Casniseieii; 
WMuBgton.  DC  20B07.  or  may  be 
eseeiiwed  ut  the  pebMc  reading  room  at 
CoonossioB  heedqeaifers.  Recjoests 
sboakl  fdeirtify  the  subject  matter  of  uie 
Commission  action  and  the  approximate 
dete  of  uie  Commission  action,  tf 
known. 

(bl  Other  records  in  the  custoc^  of  the 
Commission  may  be  requested  in 
writing  from  the  Office  of  the  Secretary 
pursuant  to  the  Commission'a 
RDcedures  for  Disclosure  or  Production 
of  bifonnation  under  the  Fteedom  of 
Information  Act  fI6  CFR  Pwt  1015). 


§100117 

■mrpiVBniMB  vi 

(a)  Advaary  opinions.  U^on  written 
request  the  General  Counsel  provides 
written  advisory  opinions  interpreting 
the  acts  the  Gommission  administers. 
Advisory  opinions  represent  the  legal 
opinions  of  the  General  Counael  and 
may  be  dianged  or  superseded  t^  the 
Cbmmisaioiw  Requests  for  issuance  of 
advisory  opinions  should  be  sent  to  the 
General  Counsel  Consumer  Product 
Safety  Commiaiifm.  Washington.  DC 
20207.  Requests  for  copies  of  particular 
prerionsiy  issued  advisory  opinions  or  a 
copy  of  an  index  of  sudi  opinions 
akealdbesafaBtMed  to  Ae  Office  of  the 
Seoelwy;  GOnanmer  ftodnct  ^^ty 
Commission,  Washington.  DC  20207; 

(b)  Interpretations  ofregtdatidm. 
Upon  written  request  the  Assodste 
Exectttiee  Dtaedor  far  Caepbance  and 
Adminisfrative  LitigatioB  eriU  issue 
written  interpretations  of  Commission 
regulations  pertaining  to  the  safety 
standards  and  the  ei^orcment  of  these 
standards.  Requests  for  such 
interpretations  should  be  sent  to  the 
Associate  Executive  Director  for 
Compliance  and  EhfoBcement  Consumer 
Product  Safely  Commission, 
Washington.  DC  20207.  Requests  for 
interpretations  of  administrative 
regulations  (e.g..  Freedom  of  Information 
Act  re^ilations)  shooU  be  sent  to  the 
Secretary,  ronsmeer  Praduct  S^ety 
CommiasiaB.  Washin0nn>  DC  202(9. 

SlOOOlt 


110004 

(a)  The 
free 


r 


the 


(a)  Each  decision  of  the  Cnmmissinn, 
aciiagiaaKeAtaiBkcBpBBily  ees 
coHsgiai  body.  Is  leeofded  hi  MBRilee  ot 


(a).  The  r.nmmfaainii  may  meet  and 
exercise  all  its  pewets  in  any  place. 

(b)  Ueetiosi  «£  the  GeBHBiaeieD  ere 
heldaseedeaed  by  the  Ceaomiaaian  enA. 
unleseothetwiaoaadaMdL  aiekekl  at  the 
prioc^aL  effioft  of  the  GoanyeiiaB  at 
54aiWestherdi" 


Marylemd.  Meetings  of  the  Commission 
for  die  porpose  of  ioindy  condocthig  fte 
format  bosiness  of  the  egency,  indoding 
the  renderjag^feoffidel  dedrions,  are 
generally  aBnoHHed  hi  advance  and 
open  to  the  poUie,  as  provided  by  the 
Government  in  the  Sunshine  Ad  (5 
U.S.C.  552b)  and  die  Comnyssion's 
Meetings  Policy  (16  CFR  Part  1012). 

(c)  The  Commission  may  conduct  apy 
hearing  or  other  inqtiiry  necessary  or 
appropriate  to  its  functions  anjrwhere  in 
the  Uiiited  States.  It  will  publish  notice 
of  any  proposed  hearing  in  the  Federal 
Register  and  will  afford  a  reasonable 
opportimity  for  interested  persons  to 
present  relevant  testimony  and  data. 

(d)  Notices  of  Commission  meetings. 
Commission  hearings,  and  other 
Commission  activities  are  published  in  a 
Public  Calendar,  as  provided  in  the 
Commission's  Meetings  Policy  (16  CFR 
Part  1012). 


910004 

Three  members  of  the  Commission 
constitute  a  quorum  for  the  transaction 
of  business. 

91000.10   The  Ctainnan  and  Vice 
CtMlmiaii. 

(a)  The  Chairman  is  the  princ^ial 
executive  officer  of  the  Commission  and, 
subject  to  the  general  polides  of  the 
Commission  and  to  siu:h  regulatory 
decisions,  findings,  and  determinations 
as  the  Comniiasion  is  by  law  authorized 
to  make,  he  or  she  exercises  all  of  the 
executive  crad  administrative  fonctions 
of  the  Commission. 

(b)  The  Commission  annnall]'  etects  a 
Vice  Chairman  to  act  in  the  absence  or 
disability  of  the  Chairman  or  in  case  of 
a  vacancy  in  the  Office  of  the  Chairman. 

9100ai1    Dslsgatlonoffunctlona. 

Section  27(b)(9)  oi  die  Consumer 
Product  Safety  Act  (15  U.S.C  2076(bH9}) 
authorizes  the  Commission  to  delegate 
any  of  its  functions  and  powers,  other 
than  the  power  to  issue  subpoenas,  to 
any  officer  or  employee  of  the 
Commission.  Delegations  are  pubhdied 
in  the  Commission's  Directives  System. 

9l00ai2   Organizational  structure. 

The  Consumer  Product  Safety 
Commission  is  composed  of  the 
principal  units  listed  in  this  section. 

(a)  The  following  units  report  directly 
to  the  Chairman  of  the  Commission; 

(1)  Office  of  the  General  Counsel: 

(2)  Office  of  Congressianai  Relations; 

(3)  Office  of  the  Secretary; 

(4)  Office  of  Intemel  Aedit: 

.  (5)OfRceofEqnalEmpIoyinent 
Oppottienty  and  Minority  Enterprise; 
(6)  Office  of  Executive  Diiectm. 


(b)  The  foBowing  anits  report  directly 
to  the  Executive  Dfrector  of  the 
Commission: 

(1)  Office  of  Program  Management 
and  Budget 

(2)  Office  of  Planning  and  Evaluation; 

(3)  Office  of  Information  and  Public 
Affairs; 

(4)  Directorate  for  Epidemiolog]r; 

(5)  Directorate  for  Economib  Analysis; 

(6)  Directorate  for  Engineering 
Sciences; 

(7)  Directorate  for  Health  Sciences; 

(8)  Directorate  for  Compliance  and 
Administrative  Litigation; 

(9)  Directorate  for  Administration; 

(10)  Directorate  for  Field  Operations. 

9.1000.19   Dliectiveesyateni. 

The  Commission  maintains  a 
Directives  System  which  contains 
delegations  of  authority  and 
descriptions  of  Commission  programs, 
polides,  and  procedures.  A  complete  set 
of  directives  is  available  for  inspection 
in  the  public  reading  room  at    ' 
Commission  headquarters. 

91000114  OffleeottheGaneralCeuneaL 

The  Office  of  the  General  Counsd 
provides  advice  and  counsel  to  the 
Commissioners  and  organizational 
components  of  the  Commissimi  on 
matters  of  law  arising  from  operations 
of  the  Commission.  It  prepares  the 
Commission's  legislative  program  and 
comments  on  relevant  legislative 
proposals  originating  dsewhere.  The 
Office,  in  confimction  widi  the 
Department  of  Justice,  is  responsible  for 
the  conduct  of  all  Federal  court  litigation 
to  which  the  Commission  is  a  party.  The 
Office  elso  advises  the  Commission  on 
administrative  Htigation  matters.  The 
Office  provides  final  legal  review  of  and 
makes  recommendations  to  the 
Commission  on  proposed  product  safety 
standards,  rules,  regulations,  petition 
actions,  and  substantial  hazard  actions. 
R  also  provides  legal  review  of  certain 
prociuement,  personnel,  and 
administrative  actions  and  thefts 
documents  for  publication  in  the  Federal 
Register. 

91000115  OWceofConqresslonat 

Reletlons. 

The  Office  of  Congressional  Relations 
is  the  principal  contact  with  the 
committees  and  members  of  Congress.  It 
performs  liaison  duties  for  the 
Commission,  provides  information  and 
assistance  to  Congress  on  matters  of 
Commission  policy,  and  coordinates 
testimony  and  appearances  by 
Commissioners  and  agency  personnel 
before  Congress. 


9100ai«   OfltoeoriheSeorstary. 

The  Office  of  the  Secretary  prepares 
the  Commission's  agenda,  sdiedules  and 
coordinates  Commission  business  at 
official  meetings,  and  records,  issues, 
and  stores  the  official  records  of 
Commission  actions.  The  Office 
prepares  and  publishes  the  Public 
Cal^idar  under  the  Commission's 
Meetings  Pdicy.  Hie  Office  exercises 
joint  responsibility  with  the  Office  of  the 
General  Counsel  for  the  interpretation 
and  application  of  the  Privacy  Act 
Freedom  of  Information  Act,  and  the 
Government  in  the  Sunshine  Act  and 
prepares  reports  required  by  these  acts. 
It  issues  Connmission  dedsions,  orders, 
rules,  and  other  offidal  documents, 
indoding  Federal  Register  notices,  for 
and  on  behalf  of  the  Commission  and 
controls  the  use  of  the  Commission  seal. 
The  Office  supervises  and  administers 
the  dockets  of  adjudicative  proceedings 
before  the  Commission.  The  Office 
maintains  the  refx)rds  of  continuing 
guaranties  of  compliance  with 
applicable  standards  of  flammability 
issued  under  the  Flammable  Fabrics  Act 
(FTA)  which  are  filed  with  the 
Commission  in  accordance  with 
provisions  of  section  8(a)  of  the  FFA  (15 
U.S.C.  Iig7(a)).  Upon  request  the  Office 
of  the  Secretary  provides  appropriate 
forms  to  persons  and  firms  desiring  to 
execute  continuing  guaranties  under  the 
FFA.  The  Office  also  supervises  and 
administers  the  public  reading  room. 

9100ai7   oritee  of  ietemel  Audit 

Ttds  Office  reviews,  analyzes,  and 
reports  on  Commission  programs  and 
organization  to  assess  compliance  with 
relevant  laws,  regulations,  and 
principles  of  effidency.  effectiveness, 
and  economy. 

91000.18   Offtoe  of  Equal  Empioymant 


The  Office  of  Equal  Employment 
Opportunity  and  Minority  Enterprise 
assures  the  agency  complies  with  all 
laws,  regulations,  rules  and  internal 
poUcies  relating  to  equal  employment 
opportunity.  It  assures  coD^)liance  with 
the  Small  Business  Act  as  it  relates  to 
small  and  disadvantaged  business 
utilization.  Ilie  Office  also  conducts  the 
Upward  MobiUty  Program. 

9100O1IO   OfflcoerthaExacutiveDlreefer. 

The  Executive  Director  with  tiie 
assistance  of  the  Deputy  Executive 
Director,  under  the  broad  direction  of 
the  Chairman  and  in  accordance  with 
Commission  policy,  acts  as  the  chief 
operating  manager  of  the  agency, 
supporting  the  development  of  the 
agency's  budget  and  operating  plan 
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before  and  after  Commission  approval, 
and  managing  the  execution  of  those 
plans.  The  Executive  Director  has  direct 
line  authority  over  the  following 
directorates  and  offices:  Epidemiology, 
Economic  Analysis,  Engineering 
Sciences,  Health  Sciences,  Comphance 
and  Administrative  Litigation, 
Administration,  and  Field  Operations; 
the  Office  of  Program  Management  and 
Budget:  the  Office  of  Planning  and 
Evaluation;  and  the  Office  of 
Information  and  Public  Affairs. 

§1000.20    Offlc*  of  Program  Management 
and  Budget 

(a)  The  Office  of  Program 
Management  and  Budget  is  responsible 
for  overseeing  the  development  of  the 
Commission's  budget,  program  goals 
and  objectives,  and  hazard  program 
plans.  The  Office,  in  consultation  with 
other  offices  and  directorates,  prepares, 
for  the  Commission's  approval,  the 
annual  budget  requests  to  Congress  and 
the  Office  of  Management  and  Budget 
and  the  operating  plan  for  each  fiscal 
year.  It  manages  the  execution  of  the 
Commission's  budget.  The  Office 
recommends  to  the  Office  of  the 
Executive  Director  actions  to  enhance 
effectiveness  of  the  Commission's 
programs  and  activities. 

(b)  The  Office  of  Program 
Management  and  Budget  is  also 
responsible  for  managing  the  hazard- 
related  programs  contained  in  the 
Commission's  operating  plan  and  carries 
out  other  tasks  assigned  by  the 
Executive  Director.  The  Office  is 
responsible  for  Information  Resources 
Management  activities  and  for 
international  standards  coordination 
and  liaison.  As  an  extension  of  the 
Office  of  the  Executive  Director,  it  ia 
responsible  for  assuring  the  { 
implementation  of  Commission 
decisions.  Program  Managers  assigned 
to  the  Office  provide  overall  direction  to 
all  hazard  program  projects,  including 
those  involving  voluntary  standards, 
petitions,  and  emerging  hazards.  This  is 
especially  true  where  functional 
responsibility  extends  across  the 
organizational  Hnes  of  other  offices  and 
directorates.  The  Program  Managers' 
authority  complements  the  functional 
authority  vested  in  the  Associate 
Executive  Directors  and  other  Office 
Directors  to  assure  that  relevant  legal, 
technical,  environmental,  economic,  and 
social  impacts  of  projects  are 
comprehensively  and  objectively 
presented  to  the  Commission  for 
decision.  The  Office  carries  out  regular 
program  reviews  assessing  the  progress 
of  projects  to  reach  goals  established  by 
the  Commission.  The  Office  consults 
with  the  other  staff  directorates  and 


offices  in  developing  strategies  to  meet 
these  goals.  It  is  responsible  for 
resolving  issues  that  arise  among  the 
directorates  and  other  offices  in  carrying 
out  hazard  program  goals. 

91000^1    Office  of  Planntng  and 
Evekiation. 

The  Office  of  Planning  and  Evaluation 
reports  to  the  Executive  Director  and  is 
responsible  for  the  Commission's 
planning  and  evaluation  activities.  It 
develops  integrated  short  and  long  range 
plans  for  achieving  the  Commission's 
goals  and  objectives.  The  office  is 
responsible  for  the  development  and 
analysis  of  both  major  policy  and 
operational  issues.  Evaluation  studies 
are  conducted  to  determine  how  well 
the  Commission  fulfills  its  mission. 
These  studies  include  impact  and 
process  evaluations  of  Conrntission 
programs,  projects,  functions,  and 
activities.  Recommendations  are  made 
to  the  Executive  Director  for  changes  to 
improve  their  efficiency  and 
effectiveness.  Management  analyses 
and  special  studies  are  also  conducted. 
These  cover,  but  are  not  limited  to, 
internal  controls,  organizational 
performance,  structure,  and  productivity 
measurement.  Recommendations  are 
made  to  the  Executive  Director  for 
improving  management  efficiency  and 
effectiveness. 

§1000.22    Office  of  Information  and  PubNc 
Affair*. 

The  Office  of  Information  and  Public 
Affairs  is  responsible  for  the 
development,  implementation,  and 
evaluation  of  a  comprehensive  national 
information  and  public  affairs  program 
designed  to  promote  product  safety.  Tliis 
includes  responsibility  for  developing 
and  maintaining  relations  with  a  wide 
range  of  national  groups  such  as 
consumer  organizations;  business 
groups  trade  associations;  state  and 
local  government  entities;  labor 
organizations;  medical,  legal,  scientific 
and  other  professional  associations;  and 
other  Federal  health,  safety  and 
consumer  agencies.  The  Office  also 
manages  the  Conmiission's  Hotline, 
described  in  §  1000.3  of  this  chapter.  The 
Office  serves  as  the  Commission's 
spokesperson  to  the  national  print  and 
broadcast  media,  develops  and 
disseminates  the  Commission's  news 
releases,  and  organizes  Commission 
news  conferences. 

§1000.23    Directorate  for  Epidemiology. 

The  Directorate  for  Epidemiology, 
which  is  managed  by  the  Associate 
Executive  Director  for  Epidemiology,  is 
responsible  for  injury  data  analysis  to 
identify  hazards  or  hazard  patterns.  The 


Directorate  collects  data  on  consumer 
product-related  hazards  and  potential 
hazards,  determines  the  fi-equency, 
severity,  and  distribution  of  the  various 
types  of  injuries,  and  investigates  their 
causes.  It  assesses  the  effects  of  product 
safety  standards  and  programs  on 
consumer  injuries  and  conducts 
epidemiological  and  human  factors 
studies  and  research  in  the  fields  of 
consumer  product-related  injuries.  It 
maintains  an  injury  data  clearinghouse 
and  manages  the  National  Electronic 
Injury  Surveillance  System  (NEISS). 

§1000^4    Directorete  for  Economic 
Analysle. 

The  Directorate  for  Economic 
Analysis,  which  is  managed  by  tiie 
Associate  Executive  Director  for 
Economic  Analysis,  is  responsible  for 
providing  the  Commission  with  advice 
and  information  on  economic  and 
environmental  matters  and  on  the 
economic,  social  and  environmental 
effects  of  Commission  actions.  It 
analyzes  the  potential  effects  of  CPSC 
actions  on  consumers  and  on  industries, 
including  effects  on  competitive 
structure  and  commercial  practices.  The 
Directorate  acquires,  compiles,  and 
maintains  economic  data  on  movements 
and  trends  in  the  general  economy  and 
on  the  production,  distribution,  and 
sales  of  consumer  products  and  their 
components  to  assist  in  the  analysis  of 
CPSC  priorities,  policies,  actions,  and 
rules.  It  plans  and  carries  out  economic 
surveys  of  consumers  and  industries.  It 
studies  the  costs  of  accidents  and 
injuries.  It  evaluates  the  economic, 
societal,  and  environmental  impact  of 
product  safety  rules  and  standards.  It 
performs  such  regulatory  analyses  and 
such  studies  of  costs  and  benefits  of 
CPSC  actions  as  are  required  by  the 
Consumer  Product  Safety  Act,  Uie 
National  Environmental  Policy  Act,  the 
Regulatory  Flexibility  Act  and  other 
Acts,  and  by  policies  established  by  the 
Consumer  Product  Safety  Commission. 

§1000.25    Directorate  for  Engineering 
Sciences. 

The  Directorate  for  Engineering 
Sciences,  which  is  managed  by  the 
Associate  Executive  Director  for 
Engineering  Sciences,  is  responsible  for 
developing  technical  policy  and 
implementing  the  Commission's 
engineering  programs.  The  Directorate's 
functional  responsibility  includes 
development  and  evaluation  of  product 
safety  standards  and  test  methods 
based  on  engineering  and  other  physical 
sciences  and  the  conduct  and  relevant 
evaluation  of  specific  product  testing  to 
support  general  agency  regulatory 
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activities.  The  Directorate  develops  and 
evaluates  performance  criteria,  dnign 
specifications,  and  quality  control 
standards  for  certain  consumer  products 
and  provides  scientific  and  technical 
expertise  to  the  Coairaission.  It  conducts 
and  evaluates  engineering  tests  and  test 
methods,  participates  in  the  engineering 
development  of  product  safety 
standards,  and  provides  advice  on 
proposed  mandatory  standards  and 
industry  voluntary  standard  efforts.  It 
performs  or  monitors  research  in  the 
engineering  sciences  and  manages  the 
Commission's  engineering  laboratory 
and  engineering  test  facility  and 
provides  analytical  services  in  support 
of  the  Commission's  enforcement 
activities.  The  Directorate  for 
Engineering  Sciences  conducts  studies 
of  the  safety  of  consumer  products.  It 
coordinates  engineering  research  testing 
and  evaluation  activities  with  the 
National  Bureau  of  Standards  and  other 
Federal  agencies,  private  industry,  and 
consiuner  interest  groups.  The 
Directorate  gives  statistical  support  for 
the  engineering  aspects  of  standards 
devel(q>ment.  certHication  programs, 
and  sampling  for  field  inspection 
programs.  Tbe  Directorate  provides 
technical  supervision  and  direction  of 
all  engineering  activities  inchiding  tests 
and  analyses  conducted  in  the  field.  The 
Directorate  provides  engineering 
technical  support  to  all  Commission 
oiganizationa  activities  and  programs. 
The  Diccstorate  analyzes  accident  data, 
develops  accident  scenarios,  and 
recommends  solutions.  This  information, 
is  applied  to  develop  standards  and 
corrective  action  plans.  The  Directorate 
provides  appropriate  analytical 
representation  to  the  Office  of  Program 
Management  and  Budget. 

§100026    Dirsctarate  for  Health  Sciences. 

The  Directorate  for  Health  Sciences, 
which  is  managed  by  the  Associate 
Executive  Director  for  Health  Sciences. 
is  responsible  for  developing  science 
policy  and  implementing  the 
Commission's  Health  Sciences  program. 
The  Directorate's  functional 
responsibilites  include  development  and 
evaluation  of  the  scientffic  content  of 
product  safety  standards  and  test 
methods  based  on  the  chemical, 
biological  and  medical  sciences,  and  the 
conduct  and  evaluation  of  specific 
product  testing  to  support  general 
agency  regulatory  activity.  The 
Directorate  also  provides  scientific  and 
medical  expertise  to  the  Commission 
and  it  develops  and  evaluates 
performance  criteria,  design 
specifications,  and  quality  control 
standa;cds  for  certain  consumer 
products.  It  conducts  and  evaluates 


scientific  tests  and  test  methods, 
participates  in  the  scientific 
development  of  product  safety 
standards,  and  provides  advice  on 
proposed  standards.  It  collects  scientific 
and  medical  data,  reviews  and 
evaluates  toxicological,  medical,  and 
chemical  bazarda,  and  determines 
exposure,  uptake  and  metabolism. 
including  identification  of  the 
toxicological  and  physiological  bases 
which  cause  some  population  segments 
to  be  at  special  risk.  It  performs  risk 
assessments  for  chemical  and  phywcal 
hazards  in  consumer  products.  It 
performs  or  monitors  research,  and 
conducts  studies  of  the  safety  trf  or  of 
improving  the  safety  of  consumer 
products.  It  provides  the  Commission's 
primary  source  of  technical  expertise  for 
implementation  of  the  Poison  Prevention 
Packaging  Act.  It  provides  the 
Commission's  expertise  on 
manufocturing  practices  and  quality 
assurance  for  chemical  consumer 
products  and  it  provides  scientific  and 
laboratory  support  to  the  Commission's 
and  other  laboratories  and  other 
chemical  or  toxicological  testing 
facilities.  It  provides  scientific  and 
medical  support  to  all  Commission 
organizations,  activities,  and  programs. 
The  Directorate  provides  scientific 
liaison  with  the  National  Toxicological 
Program,  the  National  Cancer  Institute, 
the  Environmental  Protection  Agency, 
other  federal  agencies  and  programs, 
and  organizations  concerned  with 
reducing  the  risks  to  consumers  from 
exposure  to  chemical  hazards.  It  also 
manages  activities  of  the  Commission's 
advisory  committees  such  as  Chronic 
Hazard  Advisory  Panels. 

§  1000JT   Ofredofale  for  CompNance  and 


The  Directorate  for  Compliance  and 
Administrative  Litigation,  which  is 
managed  by  the  Associate  Executive 
Director  for  Compliance  and 
Administrative  Litigation,  conducts  or 
supervises  the  conduct  of  compliance 
and  administrative  enforcement  activity 
under  all  administered  acts,  provides 
advice  and  guidance  to  regulated 
industries  on  complying  with  all 
administered  acts  and  reviews  proposed 
standards  and  rules  with  resfiect  to  their 
enforceability.  The  Directorate's 
responsibility  also  includes  identifying 
and  acting  on  safety  hazards  in 
consumer  products  already  in 
distribution,  promoting  industry 
compliance  with  existing  safety  rules, 
and  conducting  litigation  before  an 
administrative  law  judge  rriative  to 
administrative  complaints.  It  provides 
advice  and  case  guidance  to  field  offices 
and  participation  in  the  development  of 


standards  before  their  promulgation  to 
assure  enforceability  of  the  final 
product  It  enforces  the  Consumer 
Product  Safety  Act  requirement  that 
firms  identify  and  report  product  defects 
which  could  present  possible  substantial 
hazards.  It  reviews  consumer 
complaints,  in-depth  investigations,  and 
other  data  to  identify  those  consumer 
products  containing  such  hazards  or 
which  do  not  coii4>ly  with  existing 
safety  requirements.  The  Directorate 
negotiates  and  subsequently  monitors 
corrective  action  plans  designed  to 
recall  defective  or  non-complying 
products  and  gives  public  warning  to 
consumers  where  ap[»opriate.  It  gathers 
information  on  generic  product  hazards 
which  may  lead  to  subsequent  initiation 
of  saiafy  standard  setting  procedwes. 
The  Directorate  develops  surveillance 
strate^es  and  programs  designed  to 
assure  comfrfianoe  with  Commission 
standards  and  regulations.  It  originates 
instructions  to  field  offices  and  provides 
subsequent  interpretations  or  guidance 
for  field  surveillance  and  enforcement 
activities. 

§100a2S   DIrectoila  lor  Adwinlstealloii. 

The  Directorate  of  Administration, 
which  is  managed  by  the  Associate 
Executive  Dirntor  for  Administration,  is 
responsible  for  general  administrative 
policy;  maintenance  of  timeliness, 
quality,  and  efficiency  of  services;  and 
planning  input  review,  and 
administrative  control  within  its 
functional  area  of  responsibihty.  The 
Directorate's  functional  responsibihty 
includes  all  general  and  delegated 
administrative  functions  supporting  the 
Commission  in  the  areas  of  financial 
management  personnel  training, 
automated  data  systems, 
telecommunications,  the  reference 
library,  and  the  physical  plant  The 
Directorate  is  responsible  for  the 
execution  of  payment  financial  control, 
accounting,  and  reporting  of  all 
expenditiu%8  within  the  Commission.  It 
is  responsible  for  all  aspects  of 
personnel  management  for  the 
Commission,  including  recruitment  and 
placement,  classification  standards  and 
policies,  and  employee  and  labor- 
management  relations.  It  evaluates  the 
need  for,  develops,  and  implements  all 
training  programs  for  the  Commission, 
including  employee  training,  executive 
development,  and  training  programs 
involving  outside  parties.  'The 
Directorate  designs,  implements,  and 
operates  all  automated  data  systems 
and  telectnnmunications.  It  provides 
support  services  for  space  management, 
supply  and  property  management 
security,  printing  and  reproduction. 
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records  management,  transportation. 
warehousing,  utilities,  and  mail.  It  is 
responsible  for  all  CPSC  contracts  and 
procurement  of  services  and  supplies.  It 
develops,  implements,  and  maintains 
management  information  systems  and 
distributes  summary  reports  on  data 
accumulated  by  those  systems.  The 
Directorate  also  maintains  and  updates 
the  reference  library,  performs  data  and 
bibliographic  research  for  the  agency 
and  its  constituency,  and  administers 
the  ordering,  receiving,  and  distribution 
of  all  publications  requested  by  or  for 
CPSC  personnel.  i 

§1000.29    OlrMtorato  for  Field  Opwaliofw. 

(a)  The  Directorate  for  Field 
Operations,  which  is  managed  by  the 
Associate  Executive  Director  for  Field 
Operations,  has  direct  line  authority 
over  all  Commission  Held  operations; 
develops,  issues,  approves,  or  clears 
proposals  and  instructions  affecting  the 
field  activities;  and  provides  a  central 
point  within  the  Commission  from  which 
Headquarters  officials  can  obtain  Held 
support  services.  The  Directorate 
provides  direction  and  leadership  to  the 
Regional  Center  Directors  and 
promulgates  policies  and  operational 
guidelines  which  form  the  framework  for 
management  of  Commission  Held 
operations.  The  Directorate  works 
closely  with  the  other  Headquarters 
functional  units,  the  Regional  Centers, 
and  other  field  offices  to  assure  effective 
Headquarters-field  relationships,  proper 
allocation  of  resources  to  support 
Conunission  priorities  in  the  field,  and 
effective  performance  of  field  tasks.  It 
represents  the  field  and  prepares  field 
program  doamients.  It  coordinates 
direct  contact  procedures  between 
Headquartfer's  offices  and  Regional 
Centers.  The  Directorate  is  also 
responsible  for  liaison  with  State,  local, 
and  other  Federal  agencies  on  product 
safety  programs  in  the  field. 

(b)  Regional  Centers  are  responsible 
for  carrying  out  investigative  and 
compliance  activities  within  their  areas. 
They  encourage  voluntary  industry 
compUance  with  the  laws  and 
regulations  administered  by  the 
Commission  and  implement  wide- 
ranging  pubUc  information  and 
education  programs  designed  to  reduce 
consumer  product  injuries.  They  also 
provide  support  and  maintain  liaison 
with  components  of  the  Conmiission. 
other  Regional  Centers,  and  appropriate 
Federal,  State,  and  local  government 
offices. 

[FR  Doc  88-10918  Filed  5-16-88;  8:45  am; 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  200, 230, 240. 250,  and 
260 

[R«L  No*.  33-6775;  34-25683;  35-24640;  3>- 
2164;  IA-1 116;  IC-16396] 

Delegation  of  Autttorlty  to  the  Office 
of  Qeneral  Counsel 

agency:  Securities  and  Exchange 
Commission. 

action:  Final  rule. 

summary:  The  General  Counsel  will  be 
delegated  authority  to  approve  non- 
expert, nonprivileged,  factual  staff 
testimony  and  the  production  of 
nonprivileged  documents  by 
Commission  employees  pursuant  to 
validly  issued  subpoenas  in  private 
litigation.  The  purpose  of  the  delegation 
is  to  save  time  for  both  the  staff  and  the 
Commission  on  matters  that  can  most 
efficiently  be  handled  by  the  General 
Counsel. 

EFFECTIVE  DATE:  May  17, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Humes,  Assistant  General 
Counsel,  272-2454,  Jen  Cohen.  Attorney. 
272-2453. 

8UPf>LEMENTARV  INFORMATION:  The 

Commission  finds  in  accordance  with 
the  Administrative  Procedure  Act  (5 
U.S.C.  553(b)(3)(A)),  that  this  revision 
relates  solely  to  agency  organization, 
procedures,  or  practices.  It  is  therefore 
not  subject  to  the  provisions  of  the 
Administrative  Procedure  Act  requiring 
notice  and  opportimity  for  conmient. 
Accordingly,  it  is  effective  upon 
publication  in  the  Federal  Register. 

List  of  Subjects 

17  CFR  Part  200 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Privacy,  Securities. 

17  CFR  Parts  230.  240,  and  260 

Reporting  and  recordkeeping 
requirements,  Securities. 

17  CFR  Part  250 

Accounting,  Reporting  and 
recordkeeping  requirements,  Sectirities. 
Utilities. 

Text  of  Amendments 

Title  17.  Chapter  II  of  the  Code  of 
Federal  Regulations  is  hereby  amended 
as  follows: 


PART  200-ORGANIZATION; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

1.  The  authority  citation  for  Part  200. 
Subpart  A  is  amended  by  adding  the 
following  citation: 

Authority:  Sees.  19,  23, 48  Stat.  85. 901.  as 
amended,  sec.  20, 49  Stat.  833,  sec.  319,  53 
Stat.  1173,  sees.  38.  211,  54  Stat.  841.  855  (15 
U.S.a  77s.  78w,  79t  79888,  80a-37,  80b-ll). 

*  *  *  Section  200.30-14  also  issued  under 
Pub.  L  94-29,  89  Stat.  163,  Pub.  L  87-592,  76 
Stat.  395, 15  U.S.C.,  78d-l,  78d-2,  5  U.S.C. 
552a(d)(2)  (B)(ii). 

2.  The  authority  citation  following 
S  200.30-14  is  removed  and  a  new 
paragraph  (f)  is  added  as  follows: 

$200.30-14    Detogirtion  of  auttwrity  to  the 
General  CouraeL 

***** 

(f)  Approve  non-expert,  nonprivileged, 
factual  staff  testimony  and  the 
production  of  nonprivileged  documents 
when  validly  subpoenaed  in  private 
litigation. 

3.  The  authority  citation  for  Part  200. 
Subpart  M  continues  to  read  as  follows: 

Authority:  Sees.  19,  23, 48  Stat.  85,  901.  as 
amended,  sec.  20, 49  Stat.  833,  sec.  319, 53 
Stat.  1173.  sees.  38.  211,  54  Stat.  841,  855  (IS 
U.S.C.  778,  78w,  79t.  79888,  80a-37.  80b-ll; 
ED.  11222);  3  CFR,  1964-65  Comp.,  5  CFR 
735.104,  unless  otherwise  noted. 

4.  Section  200.735-3  is  amended  by 
revising  paragraph  (b)(7)(ii),  andtthe  last 
sentence  of  paragraph  (b](7)(iii)  ias 
fpllows: 

S20a73S-3    General  provteione. 

***** 

(b)  *  *  * 

(7)  •  *  * 

(ii)  Except  where  the  General  Counsel 
has  previously  granted  approval  or  in 
relation  to  a  Commission  administrative 
proceeding  or  a  judicial  proceeding  in 
which  the  Commission,  or  a  present  or 
former  Commissioner,  or  present  or 
former  member  of  the  staff,  represented 
by  Commission  counsel,  is  a  party,  any 
officer,  employee  or  former  officer  or 
employee  who  is  served  with  a 
subpoena  requiring  the  disclosure  of 
confidential  or  non-public  information 
or  documents  shall,  unless  the 
Commssion  or  the  General  Counsel, 
pursuant  to  delegated  authority, 
authorizes  the  disclosure  of  such 
information  or  documents,  respectfully 
decline  to  disclose  the  information  or 
produce  the  documents  called  for, 
basing  his  or  her  refusal  on  this 
paragraph. 

(iii)  *  *  *  The  Commission  or  the 
General  Counsel,  pursuant  to  delegated 
authority,  shall  authorize  the  disclosure 


of  nonprivileged  information  or 
documents. 


PART  230-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

5.  The  auUiority  citation  for  Part  230, 
§  S  230.100  throu^  230.215,  is  revised  to 
read  as  follows; 

Authority:  Sec  19, 48  Stat.  85,  as  amended; 
IS  U.S.C.  778,  unless  otherwise  noted. 

6.  The  second  and  fourth  sentences  of 
§  230.122  are  revised  as  follows: 

S  230.122    Non-dtodoaure  of  ktfonhation 
otitained  in  the  course  of  examinations  and 
investigations. 

*  *  *  Except  as  provided  by  17  CFR 
203.2,  officers  and  employees  are  hereby 
prohibited  from  making  such 
confidential  information  or  documents 
or  any  other  non-public  records  of  the 
Commission  available  to  anyone  other 
than  a  member,  officer  or  employee  of 
the  Commission,  urdess  the  Commission 
or  the  General  Counsel,  pursuant  to 
del^ated  authority,  authorizes  the 
disclosure  of  such  information  or  the 
production  of  such  documents  as  not 
being  contrary  to  the  public  interest. 

*  *  *  Any  officer" or  employee  who  is 
served  with  such  a  subpoena,  the  nature 
of  the  information  or  documents  sought, 
and  any  circumstances  which  may  bear 
upon  the  desirability  of  making 
available  such  information  or 
documents. 

PART  240-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

7.  The  authority  citation  for  Part  240 
continues  to  read  in  part  as  follows; 

Authority:  Sec.  23, 48  Stat.  901,  as 
amended;  IS  U.S.C.  78w.  unless  otherwise 
noted. 

8.  The  second  and  fourth  sentences  of 
S  240.Q-4  are  revised  as  follows; 

$240XM    Nondisclosure  Of  infonnation 
olMained  In  examinations  and 
Investigations. 

*  *  *  Except  as  provided  by  17  CFR 
203.2,  officers  and  employees  are  hereby 
prohibited  from  making  such 
confidential  information  or  documents 
or  any  other  non-public  records  of  the 
Commission  available  to  anyone  other 
than  a  member,  officer  or  employee  of 
the  Commission,  unless  the  Commission 
or  the  General  Counsel,  pursuant  to 
delegated  authority,  authorizes  the 
disclosure  of  such  information  or  the 
production  of  such  documents  as  not 
being  contrary  to  the  public  interest. 

•  *  *  Any  officer  or  employee  who  s 
served  with  such  a  subpoena  shall 


promptly  advise  the  General  Counsel  of 
the  service  of  such  subpoena,  the  nature 
of  the  infonnation  or  documents  sought 
and  any  circumstances  which  may  bear 
upon  the  desirability  of  making 
available  such  information  or 
documents. 

PART  25&-GENERAL  RULES  AND 
REGULATIONS,  PUBLIC  UTILITY 
HOLDING  COMPANY  ACT  OF  1935 

9.  The  authority  citation  for  Part  250 
continues  to  read  in  pari  as  follows; 

Authority:  Sees.  5,  20, 49  SUt.  610, 833;  15 
U.S.C.  79c  79t.  unless  othewise  noted. 

10.  Section  250.104  is  amended  by 
revising  the  second  sentence  of 
paragraph  (c)  and  revising  and 
designating  the  concluding  paragraph  as 
paragraph  (d)  as  follows: 

§250.104    Pulilic  disdosurs  of  information 
and  obiections  thereto. 

(c)  Information  obtained  in  the  course 
of  examinations,  studies,  and 
investigation.  *  *  *  Except  as  provided 
by  17  CFR  203.2,  officers  and  employees 
are  hereby  prohibited  irom  making  such 
confidential  information  or  documents 
or  any  other  non-public  records  of  the 
Commission  available  to  anyone  other 
than  a  member,  officer,  or  employee  of 
the  Commission,  unless  the  Commission 
or  the  General  Counsel,  pursuant  to 
delegated  authority,  authorizes  the 
disclosure  of  such  information  or  the 
production  of  such  documents  as  not 
being  contrary  to  the  public  interest.  *  *  * 

(d)  Any  officer  or  employee  who  is 
served  with  such  a  subpoena,  shall 
promptly  advise  the  General  Counsel  of 
the  service  of  such  subpoena,  the  nature 
of  the  information  or  documents  sought, 
and  any  circumstances  which  may  bear 
upon  the  desirability  of  making 
available  such  information  or 
documents. 

PART  260-GENERAL  RULES  AND 
REGULATIONS,  TRUST  IND£WTURE 
ACT  OF  1939 

11.  The  authority  citation  for  Part  260 
continues  to  read  as  follows: 

Authority:  Sees.  305,  307,  314, 319. 53  Stat. 
1154, 1156, 1167, 1173;  15  U.S.C.  77eee,  77ggg. 
77nnn,  77888,  unless  otherwise  noted. 

12.  The  Second  and  fourth  sentences 
of  S  260.0-6  are  revised  as  follows: 

9  260.0-6    Non-disclosure  of  information 
obtained  in  the  course  of  examinations  and 
investigations. 

*  *  •  Except  as  provided  by  17  CFR 
203.2,  officers  and  employees  are  hereby 
prohibited  from  making  such 


confidential  information  or  documents 
or  any  other  non-public  records  of  the 
Commission  available  to  anyone  other 
than  a  member,  officer,  or  employee  of 
the  Conunission,  unless  the  Commission 
or  the  Office  of  the  General  Counsel, 
pursuant  to  delegated  authority, 
authorizes  the  disclosure  of  such 
information  or  the  production  of  such 
documents  as  not  being  contrary  to  the 
public  interests.  •  •  *  Any  officer  or 
employee  who  is  served  with  such  a 
subpoena  shall  promptly  advise  the 
General  Counsel  of  the  service  of  such 
subpoena,  the  nature  o'  the  information 
or  documents  sought,  nnd  any 
circumstances  whir'-  may  bear  upon  the 
desirability  of  maidng  available  such 
information  or  documents. 

By  the  Cor  aission. 
May  10. 198& 
lonathan  G.  Katx, 
Secretary. 
[FR  Doc.  8&-10681  Filed  5-16-88;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Part  1308 

Schedulea  of  Controlled  Substances; 
Temporary  Placement  of  Cathbie  ((+>- 
norpseudoephedrlne),  Fencamfamin, 
Fenproporex  and  Mefenorex  Into 
ScttedulelV 

aqency:  Drug  Enforcement 
Administration,  Justice. 

action:  Final  rule. 

SUMMARY:  This  final  rule  is  issued  by 
the  Administrator  of  the  Drug 
Enforcement  Administration  (DEA)  in 
order  to  temporarily  place  cathine  ((-!-)- 
norpseudoephedrine),  fencamfamin, 
fenproporex  and  mefenorex  into 
Schedule  IV  of  the  Controlled 
Substances  Act  (21  U.S.C.  et  seq.).  This 
temporary  scheduling  action  is  being 
taken  to  enable  the  United  States  to 
meet  its  obligations  under  the  1971 
Convention  on  Psychotropic  Substances. 
As  a  result  of  this  rule,  the  regulatory 
controls  and  criminal  sanctions  of  a 
Schedule  IV  substance  under  the 
Controlled  Substances  Act  (CSA)  will 
be  applicable  to  the  manufacture, 
distribution  and  possession  of  cathine 
(( -)-  )-norpseudoephedrine), 
fencamfamin,  fenproporex  or  mefenorex. 
The  temporary  scheduling  order  for  each 
substance  shall  remain  in  effect  until  the 
process  of  permanent  scheduling, 
pursuant  to  section  201  (a)  and  (b)  (21 


BEST  COPY  AVAILABLE 


U.S.C.  811  (a)  and  (b))  of  the  CSA.  ia  .  1.  Ragistiatioa 

comnleted.  1 


United  States  international  treaty 
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DEPARTMENT  OF  THE  TREASURY 


comment  procedure  under  section  553(b]     catesory  for  which  the  overall  foreisn 
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U.S.C.  811  (a)  and  (b))  of  the  CSA.  is 
completed. 

tFWfcllVt  OATf:  June  16. 1968. 

FON  RIKTMCK  WTOWIIATTOtl  CONTACTt 

Howard  McClain,  Jr.,  Chief,  Drug 
Control  Section,  Drug  Enforcement 
Administration,  Washington.  DC  20S37, 
Telephone:  (202)  633-1386. 

suWLEawMTARV  MFOMIATION:  A  notice 
of  proposed  rulemaking  to  place  cathine 
(( -)-  )-noipseudoephedrine), 
fencamfamin.  fenproporex  and 
mefenorex  into  Schedule  IV  of  the  CSA 
was  published  in  the  Fadend  Registar 
On  October  30, 1987  (52  FR  41736).  As 
stated  in  that  proposal  (52  FR  41736),  the 
Administrator,  in  order  to  satisfy  treaty 
obligations  under  the  1971  Convention 
on  I^ychotropic  Substances,  has  found 
that  the  placement  of  cathine  ((+)-    i 
norpseudoephedhne),  fencamfamin.  ' 
fenproporex  and  mefenorex  in  Schedule 
IV  of  the  CSA  is  necessary.  In  order  to 
satisfy  said  treafy  obligations  in  a 
timely  manner,  cathine-((+)- 
norpseudoephedrine],  fencamfamin,  i 
fenproporex  and  mefenorex  will  be    I 
controlled  on  a  temporary  basis  in 
Schedule  FV  of  the  CSA,  pursuant  to  21 
U.S.C.  811(dH4KA). 

In  the  October  30, 1987  notice  of 
proposed  rulemaking,  comments  were 
solicited  from  persons  interested  in  the 
proposed  control  action.  DEA  received 
comments  regarding  the  proposed 
control  of  cathine  (( + )- 
norpseudoephedrine]  and  its  impact  on 
the  use  of  the  plant  known  as  khat. 
Following  a  review  of  the  information 
available  on  the  chemical  constituents 
found  in  khat,  it  has  been  determined 
that  khat  will  be  subject  to  the  same 
Schedule  TV  controls  as  cathine  ((+)- 
norpseudoephedrine),  one  of  the 
psychoactive  substances  found  in  khat. 
Such  a  position  is  omsistent  with  the 
controls  imposed  on  many  other  plants 
containing  controlled  {wychoactive 
substances. 

It  is  the  position  of  the  Administrator 
that  the  temporary  placement  of  the 
above  substances  into  Schedule  FV  is 
consistent  with  the  obligations  of  the 
United  States  under  the  Convention  on 
Psychotropic  Substances  of  1971, 
namely  that  control  of  psychotropic 
substances  in  the  United  States  should 
be  accomplished  within  the  framework 
of  the  procedures  and  criteria  for 
classification  of  substances  provided  in 
the  CSA  (21  U.S.C.  811(d)(4)(B)).         | 

Regulations  that  are  effective  on  or 
after  June  16, 1988,  and  imposed  on  all  of 
the  above  listed  substances  are  as 
follows: 


1.  Registration 

Any  person  who  manufactwes, 
distributes,  engages  in  research,  imports 
or  exports  any  of  the  above  listed 
substances  or  who  proposes  to  engage 
in  the  manufacture,  distribution, 
importation,  exportation  or  research  on 
such  substances  shall  obtain  a 
registration  to  conduct  that  activify  by 
June  16, 1988,  pursuant  to  Parts  1301  and 
1311  of  Title  21  of  the  Code  of  Federal 
Regulations. 

2.  Securify 

The  above  listed  substances  must  be 
manufactured,  distributed  and  stored  in 
accordance  with  ii  1301.71-1301.76  of 
Title  21  of  the  Code  of  Federal 
Regulations. 

3.  LabeBng  Padcaging 

All  labels  on  commercial  containers 
of,  and  all  labeling  of.  the  above  listed 
substances  which  are  packaged  on  or 
after  June  16, 1988,  shall  comply  with  the 
reqiiirements  of  SS  1302.03-1302.05, 
1302.07  and  1302.08  of  Title  21  of  the 
Code  of  Federal  Regulations. 

4.  Inventory 

Registrants  possessing  the  above 
listed  substances  are  required  to  take 
inventories  pursuant  to  5  §  1304.11- 
1304.19  of  Title  21  of  the  Code  of  Federal 
Regulations. 

5.  Records 

All  registrants  must  keep  records 
pursuant  to  SS  1301.21-1304.27  of  Title 
21  of  the  Code  of  Federal  Regulations. 

6.  Importation  and  Exportation 

All  importation  and  exportation  of  the 
above  listed  substances  shall  be  in 
compliance  with  Part  1312  of  Title  21  of 
the  Code  of  Federal  Regulations. 

7.  Criminal  Ualrilify 


United  States  international  treafy 
obligations. 

In  accordance  with  the  provisions  of 
21  U.S.C  811(d).  this  scheduling  action  is 
a  formal  rulemaking  that  is  required  by 
United  States  obligations  under  an 
international  convention,  namely  the 
Convention  on  Psychotropic  Substances, 
1971.  Such  formal  proceedings  are 
conducted  pursuant  to  the  provisions  of 
5  U.S.C  556  and  557  and,  as  such,  have 
been  exempted  from  the  consultation 
requirements  of  Executive  Order  12291 
(46  FR  13193). 

List  of  Subjects  in  21 CFR  Part  1308 

Administrative  practice  and 
procedure.  Drug  traffic  control. 
Narcotics,  Prescription  drugs. 

Therefore,  based  upon  the  notification 
of  the  Secretary-General  of  the  United 
Nations,  and  in  accordance  with  die 
recommendations  of  the  Assistant 
Secretary  for  Health,  Department  of 
Health  and  Human  Services,  under  the 
authorify  vested  in  the  Attorney  General 
by  21  U.S.C.  811(d)(4)  (A)  and  (C)  and 
delegated  to  the  Administrator  of  DEA 
by  Department  of  Justice  regulations  (28 
CFR  aiOO).  the  Administrator  hereby 
amends  21  CFR  Part  1308  as  followr. 

PART  1308— SCHEDUL£8  OF 
CONTROLLEO  SUBSTANCES 

1.  The  authorify  citation  for  21  CFR 
Part  1306  continues  to  read  as  follows: 

Authority:  21  U.S.C.  811. 812. 871(b). 

2.  Section  1306.14  is  amended  by 
redesignating  paragraph  (e)(2)  as  (5), 
paragraph  (e)(1)  as  (2),  paragraphs  (e) 
(3)  through  (6)  as  (e)  (7)  through  (10)  and 
by  adding  new  paragraphs  (e)  (1),  (3),  (4) 
and  (6)  to  read  as  follows: 


Any  activify  with  the  above  listed  $1306.14   SdiedulelV. 

substances  not  authorized  by  or  in  *        *        *        •        • 
violation  of  the  CSA  or  the  Controlled  i  -t*  *  • 

Substances'Import  and  Export  Act  i.- 

occurring  on  or  after  June  16, 1988,  shall  ^^^  Cathme  (( + V 

be  unlawful.  norpseudoephedrine) ~ 1230 

Pursuant  to  Title  5,  United  States  

Code.  Section  605(b),  the  Administrator  (3)  Fencamfamin„...... — .....1760 

certifies  that  the  placement  of  cathine  W  Fenproporex „ 1575 

((+)-norpseudoephedrine),  *        «        .        .        . 

fencamfamin,  fenproporex  and  (6)  Mefenorex 1580 

mefenorex  into  Schedule  IV  of  the  CSA,  •        •        .        ♦        • 

as  ordered  herein,  will  not  have  a 

significant  impact  upon  small  businesses  I<»hn  C  Lawn. 

or  other  entities  whose  interests  must  be  Administrator,  Drug  Enforcement 

considered  under  the  Regulatory  Administration. 

Flexibilify  Act  (Pub.  L  96-354).  None  of  Dated:  May  12. 1988. 

the  substances  listed  above  are 

marketed  in  the  United  States.  This  I*^  °°«=  88-11014  Filed  5-16-88;  8:45  am| 

action  is  required  in  order  to  fulfill  siuino  coos  44i(m»-ii 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parti 

(T.0.8201] 

Income  Taxee;  Section  904(f) 
Transition  Rules;  Foreign  Tax  Credits 

aqency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Temporary  regulations. 

summary:  This  document  provides 
temporary  regulations  relating  to 
transition  rules  for  implementing  the 
changes  made  to  section  904(f)  of  the 
Internal  Revenue  Code  of  1954  by  the 
Tax  Reform  Act  of  1986.  The  Tax 
Reform  Act  of  1986  changed  the  order  in 
which  foreign  source  losses  offset  U.S. 
source  and  foreign  source  income  of  a 
taxpayer  and  expanded  the  number  of 
separate  limitation  categories  for 
income.  The  regulations  provide  the 
public  with  the  immediate  guidance 
needed  to  comply  with  that  Act  and  will 
afiect  individuals  and  entities  claiming 
the  foreign  tax  credit.  The  text  of  the 
temporary  regulations  set  forth  in  this 
document  also  serves  as  the  text  of  the 
proposed  regulations  cross-referenced  in 
the  notice  of  proposed  rulemaking  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 
DATES:  These  temporary  regulations 
apply  to  taxable  years  beginning  after 
December  31. 1986,  and  are  effective 
after  December  31, 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

Willard  W.  Yates  of  the  Office  of 
Associate  Chief  Counsel  (International), 
within  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224  (Attention:  CC:LR:T). 
Telephone  202-566-3896  (not  a  toll-free 
call). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  Temporary 
Income  Tax  Regulations  (26  CFR  Part  1) 
under  section  904  of  the  Internal 
«     Revenue  Code  of  1986.' 

Need  for  Temporary  Regulations 

The  proper  application  of  section 
904(f)  is  dependent  upon  the  Internal 
Revenue  Service's  detailed 
specifications  of  the  manner  in  which 
the  requirements  of  the  statute  will  be 
administered.  Because  of  the  need  for 
immediate  guidance  in  this  regard,  the 
Internal  Revenue  Service  has  found  it  to 
be  impractical  to  issue  these  temporary 
regulation  either  with  notice  and  public 


comment  procedure  under  section  553(b) 
of  Title  5  of  the  United  States  Code,  or 
under  the  effective  date  limitation  of 
section  553(d)  of  Title  5. 

Explanation  of  Provisions 

Prior  Law 

Prior  to  1967,  if  a  taxpayer  sustained  a 
foreign  source  loss  with  respect  to 
income  in  a  separate  limitation  category, 
the  loss  was  treated  as  offsetting  the 
taxpayer's  U.S.  source  income  before 
offsetting  foreign  source  income  subject 
to  another  separate  Umitation.  A  foreign 
tax  credit  was  allowed  for  the 
taxpayer's  other  foreign  source  income 
if  that  income  was  subject  to  foreign  tax. 
Thus,  it  was  possible  for  a  taxpayer  to 
enjoy  a  double  benefit  in  a  single 
taxable  year  in  the  form  of  reduced  U.S. 
source  income  and  a  foreign  tax  credit. 

Statutory  Provision 

Section  1203  of  the  Tax  Reform  Act  of 
1986  amended  section  904(f)  by  adding 
paragraph  (5)  at  the  end  thereof  which 
requires  that  a  foreign  source  loss  with 
respect  to  any  income  category  first 
offset  the  taxpayer's  foreign  source 
income  subject  to  other  separate 
limitations  for  the  taxable  year  on  a 
proportionate  basis  before  the  loss 
offsets  the  taxpayer's  U.S.  source 
income. 

Explanation  of  Temporary  Regulations 

The  Tax  Reform  Act  of  1986  changed 
the  order  in  which  foreign  source  losses 
offset  U.S.  source  and  foreign  source 
income  of  a  taxpayer  and  expanded  the 
number  of  separate  limitation  categories 
for  income.  "The  Temporary  Regulations 
contained  in  this  document  provide 
transition  rules  for  the  treatment  of 
overall  foreign  losses  incurred  by  a 
taxpayer  in  taxable  years  beginning 
before  January  1, 1987  (pre-effective 
date  years),  that  are  recaptured  in 
taxable  years  beginning  after  December 
31, 1986  (post-effective  date  years).  In 
addition,  transition  rules  are  provided 
for  an  overall  foreign  loss  that  is  part  of 
a  net  operating  loss  incurred  in  a  pre- 
effective  date  year  which  is  carried 
forward  to  a  post-effective  date  year 
and  for  an  overall  foreign  loss  that  is 
part  of  a  net  operating  loss  incurred  in  a 
post-effective  date  year  which  is  carried 
back  to  a  pre-effective  date  year. 

Section  l.S04(f)-13T    Transition  Rules. 

Paragraph  (a)(1)  provides  that  an 
overall  foreign  loss  incurred  in  a  pre- 
effective  date  year  shall  be  recaptured 
in  post-effective  date  years  by 
recharacterizing  income  received  in  the 
income  category  described  in  section 
904(d)  as  in  effect  for  post-effective  date 
years  that  is  analogous  to  the  income 


category  for  which  the  overall  foreign 
loss  account  was  estabhshed.  For 
example,  an  overall  foreign  loss  incurred 
with  respect  to  the  income  category 
described  in  section  904(d)(1)(B) 
(Dividends  from  a  DISC  or  former  DISC) 
as  in  effect  for  pre-effective  date  years 
shall  be  recaptured  from  income  earned 
in  the  income  category  described  in 
section  904(d)(1)(F)  (Dividends  from  a 
DISC  or  former  DISC)  as  in  effect  for 
post-effective  date  years. 

Paragraph  (a)(2)(i)  provides,  in 
general,  that  an  overall  foreign  loss 
incurred  in  the  general  limitation 
category  of  section  904(d](l)(E),  as  in 
effect  for  pre-effective  date  years,  shall 
be  recaptured  from  the  taxpayer's  post- 
effective  date  general  limitation  income, 
financial  services  income,  shipping 
income  and  dividends  from  each 
noncontrolled  section  902  corporation.  If 
the  sirni  of  the  taxpayer's  general 
limitation  income,  financial  services 
income,  shipping  income  and  dividends 
fiom  each  noncontrolled  section  902 
corporation  for  a  taxable  year  subject  to 
recapture  exceeds  the  pre-effective  date 
overall  foreign  loss  to  be  recaptured, 
then  the  amount  of  each  type  of  separate 
limitation  income  that  will  be  treated  as 
U.S.  source  income  is  determined 
pursuant  to  a  formula  set  forth  in 
paragraph  (a)(2)(i). 

Paragraph  (8)(2)(ii)  provides  an 
exception  to  the  general  rule  for 
recaptiu«  of  an  overall  foreign  loss  in 
the  general  limitation  category  of 
section  904(d)(1)(E)  as  in  effect  for  pre- 
effective  date  years  if  a  taxpayer  can 
demonstrate  to  the  satisfaction  of  the 
Internal  Revenue  Service  that  the  loss  is 
attributable,  in  sums  certain,  to  one  or 
more  separate  categories  of  section 
904(d)(1),  as  in  effect  for  post-effective 
date  taxable  years.  In  such  a  case,  the 
taxpayer  may  recapture  the  loss  (in  the 
amounts  demonstrated)  fiom  those 
Umitation  categories  only. 

Paragraph  (a)(3)  provides  that  an 
overall  foreign  loss  incurred  by  a 
taxpayer  in  a  pre-effective  date  year 
shall  be  recaptured  to  the  extent  thereof 
before  recapture  of  post-effective  date 
overall  foreign  losses. 

Paragraph  (b)  provides  that  an  overall 
foreign  loss  that  is  part  of  a  net 
operating  loss  inciured  in  a  pre-effective 
date  taxable  year  which  is  carried 
forward  to  a  post-effective  date  year 
will  be  allocated  first  to  income  in  the 
income  category  analogous  to  the 
income  category  set  forth  in  section 
904(d)  as  in  effect  for  pre-effective  date 
taxable  years  in  which  the  loss 
occurred.  If  the  loss  exceeds  income  in 
the  analogous  income  category,  the  loss 
shall  be  allocated  to  other  foreign  source 
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income  earned  by  the  taxpayer  in     I 
accordance  with  the  rules  set  forih  in 
section  904(f)(5).  Losses  reniaining  after 
application  of  section  904(fK5)  shall  be 
allocated  to  the  taxpayer's  U.S.  source 
income,  which  will  create  an  addition  to 
the  taxpayer's  overall  foreign  loss 
account 

Paragrai^  (c)(l]  provides  that  an 
overall  foreign  loss  that  is  part  of  a  net 
operating  loss  incurred  by  the  taxpayer 
in  a  post-effective  date  taxable  year 
which  is  carried  back  to  a  pre-effective 
date  taxable  year  shall  be  allocated  first 
to  income  in  the  pre-effective  date 
income  category  analogous  to  the 
income  catetgory  set  forth  in  section 
904(d)  as  in  effect  for  post-effective  date 
taxable  years  in  which  the  loss 
occurred.  The  general  limitation  income 
category  for  pre-effective  date  years 
shall  be  treated  as  the  income  category 
that  is  analogous  to  post-effective  date 
general  limitation  income,  financial  , 
services  income,  shipping  income, 
dividends  from  each  noncontroOed 
section  902  corporation  and  high 
withholding  tax  interest  inccHne. 

Paragraph  (c)(2)  provides  that  if  an 
overall  foniga  loss  carred  back  to  a  pre- 
effective  date  taxable  year  exceeds  me 
foreign  source  income  in  the  analogous 
category  for  the  carry  back  year,  die 
remaining  loss  shall  be  aUocated  against 
U.S.  source  income  as  set  fmth  in 
9  1  J04(f)-3.  An  addition  to  an  overall 
foreign  loss  account  resulting  bom  the 
carry  back  of  a  net  operating  loss  shall 
be  treated  as  having  been  incurred  by 
the  taxpayer  in  the  year  in  whidi  the 
loss  arose  and  shall  be  subject  to 
recapture  pursuant  to  section  904(f)  as  in 
effect  for  post-effective  date  years. 

Paragraph  (c)(3)  provides  that  to  the 
extent  that  an  overall  foreign  loss 
carried  back  as  part  of  a  net  operatiag 
loss  exceeds  the  separate  limitation 
income  to  which  it  is  allocated  and  the 
U.S.  source  income  of  the  taxpayer  for 
the  taxable  year,  the  loss  shall  be     i 
allocated  pro  rata  to  other  separate  | 
limitatiaD  income  of  the  taxpayer  for  Hm 
taxable  year.  However,  there  shall  be  no 
recharactnization  of  sqwrate  bmitation 
income  pursuant  to  section  904(fM5)  as  a 
result  of  the  allocation  of  the  net 
operating  loss  to  other  separate 
liJinitation  income  of  the  taxpayer. 

Paragraph  (d)  provides  that  for 
taxable  years  beginning  after  December 
31, 1086^  and  before  lannary  1. 1991.  the 
rules  set  forth  in  1 1.904(f)-«  shall  apply 
for  purposes  of  recapturing  general 
limitation  and  foreign  oil  related  income 
(FORI)  overall  foreign  losses  incurred  in 
taxable  years  beginning  before  January 
1, 1983  (pre-19e3).  For  taxable  years 
beginning  after  December  31. 190a  the 
rules  set  forth  in  i  1.904(f)-13T  shall 


apply  for  purposes  of  recapturing  pre-  - 
1983  general  limitation  andf  ORl  overall 
foreign  losses. 

Paragraph  (e)  provides  that  the  rules 
set  forth  in  paragraph  (a)(2)  shall  apply 
for  purposes  of  recapturing  overall 
foreign  losses  incurred  in  taxable  years 
beginning  before  January  1. 1983,  that 
were  computed  on  a  combined  basis  in 
accordance  with  9  1.904(Q-l(c](l]. 

NonappticabUity  of  Exacutivs  Order 
12281 

The  Treasury  Department  has 
determined  that  these  temporary 
regulations  are  not  subject  to  review 
under  Executive  Order  12291. 
Accordingly,  a  Regulatory  Impact 
Analysis  is  not  required. 

Special  Analyses 

A  general  notice  of  proposed 
rulemaking  is  not  required  by  5  U.S.C 
553(b)  for  temporary  regulations. 
Accordingly,  the  Regulatory  Flexibility. 
Act  (5  U.S.C.  chapter  6)  does  not  apply 
and  no  Regulatory  Flexilnlity  Analysis 
is  required  for  this  rule. 

Drafting  Infonnatkin 

The  principal  author  of  this  regulation 
is  Willard  W.  Yates  of  the  Office  of 
Associate  Chief  Counsel  (International). 
Internal  Revenue  Service.  However, 
personnel  fit>m  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulation,  both  on  matters  of 
substance  and  style. 

List  of  Subjects  in  28  CFR 1J81-1 
Through  1J87-1 

Income  taxes,  Aliens,  Exports,  DISC 
Foreign  investments  in  U.S.,  Foreign  tax 
credit,  FSC  Sources  of  income.  United 
States  investments  abroad. 

Adoption  of  AflModments  lo  tlie 
Regulations 

Accordingly,  26  CFR  Part  1  is 
amended  as  follows: 

PARTI— INCOME  TAX 
REGULATIONS 

Pangr^ih  1.  The  authority  for  Part  1 
continues  to  read  in  part 

Aiittwrity:2eU.S.C780S.*  *  * 
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Par.  2.  New  9 1.904(f)-13T  is  added 
immediately  after  9 1.9iM(f)-«.  Sections 
l.g04(f)-7  through  9 1.904(f>-12  are 
reserved.  The  added  section  reads  as 

follows: 

9 1J04<f)-l3T  ,  Transition  rulaa. 

(a)  Recapture  in  yean  begianing  after 
December  31, 1986,  of  overall  foreiga 


losses  uicwred  in  taxable  yean 
beginning  before  January  1, 1987 — (1)  In 
general.  If  a  taxpayer  has  a  balance  in 
an  overall  foreign  loss  account  at  the 
end  of  its  last  taxable  year  beginning 
before  January  1, 1987  (pre-effective 
date  years),  the  amount  of  that  balance 
shall  be  recaptured  in  subsequent  yepr  j 
by  recharacterizing  income  received  in   - 
the  income  category  described  in  section 
904(d)  as  in  effect  for  taxable  years 
beginning  after  December  31, 1986  (post- 
effective  date  years),  that  is  analogous 
to  the  income  category  for  which  the 
overaQ  foreign  loss  account  was 
established,  as  follows: 

(i)  Interest  income  as  defined  in 
section  904(d)(1)(A)  as  in  effect  for  pre- 
effective  date  taxable  years  is 
analogous  to  passive  income  as  defined 
in  section  904(d)(1)(A)  as  in  effect  for 
post-effective  date  years; 

(ii)  Dividends  from  a  DISC  or  former 
DISC  as  defined  in  section  904(d)(1)(B) 
as  in  effect  for  pre-effective  date  taxable 
years  is  analogous  to  dividends  from  a 
DISC  or  former  DISC  as  defined  in 
section  904(dMl)(F)  as  in  effect  for  post- 
effective  date  taxable  years; 

(iii)  Taxable  income  attributable  to 
foreign  trade  income  as  defined  in 
section  904(d)(1)(C)  as  in  effect  for  pre- 
effective  date  taxable  years  is 
analogous  to  taxable  income 
attributable  to  foreign  trade  income  as 
defined  in  section  904(d)(1)(G)  as  in 
effect  for  post-effective  date  years; 

(iv)  Distributions  bam  a  FSC  (or 
former  FSC)  as  defined  in  section 
904(d)(1)(D)  as  in  effect  for  pre-effective 
date  taxabliB  years  is  analogous  to 
distributions  from  a  FSC  (or  former  FSC) 
as  defined  in  section  904(dKl)(H)  as  in 
effect  for  post-effective  date  taxable 
years; 

(v)  For  general  limitation  income  as 
described  in  section  904(d)(1)(E)  as  in 
effect  for  pre-effective  date  taxable 
years,  see  special  rule  in  paragraph 
(a)(2)  of  this  section. 

(2)  Rule  for  general  limitation 
losses — (i)  In  general.  Overall  foreign 
losses  incurred  in  the  general  limitation 
category  of  section  904(dKl)(E).  as  in 
effect  for  pre-effective  date  taxable 
years,  that  are  recaptured  in  post- 
effective  date  taxable  years  shall  be 
recaptured  bam  the  taxpayer's  general 
limitation  income,  financial  services 
income,  shipping  income,  and  dividends 
from  each  noncontrolled  section  902 
corporation.  If  tlie  sum  of  the  taiqiayer  s 
general  limitation  inccMne.  financial 
services  income,  shipping  income  and 
dividends  from  each  noncontrolled 
section  902  corporation  for  a  taxable 
year  subject  to  recapture  exceeds  die 
overall  foreign  loss  to  be  recaptured. 


then  the  amount  of  each  type  of  separate 
limitation  income  that  will  be  treated  as 
U.S.  source  income  shall  be  determined 
as  follows: 
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This  allocation  shall  be  made  after 
application  of  section  905(f)(5). 

(ii)  Exception.  If  a  taxpayer  can 
demonstrate  to  the  sati^action  of  the 
Internal  Revenue  Service  diat  an  overall 
foreign  loss  in  the  general  limitation 
category  of  section  904(d)(1)(E),  as  in 
effect  for  pre-effective  date  taxable 
years,  is  attributable,  in  sums  certain,  to 
one  or  more  separate  categories  of 
section  904(d)(1),  as  in  effect  for  post- 
efCective  date  taxable  years,  ^n  the 
taxpayer  may  recapture  the  loss  (in  the 
amounts  demonstrated)  from  those 
separate  categories  only. 

(3)  Priority  of  recapture  of  overall 
foreign  losses  incurred  in  pre-effective 
date  taxable  yean.  An  overall  foreign 
loss  incurred  by  a  taxpayer  in  pre- 
effective  date  taxable  years  shall  be 
recaptured  to  the  extent  thereof  before 
the  taxpayer  recaptures  an  overall 
foreign  loss  incurred  in  a  post-efCectiva 
date  taxable  year. 

(4)  Examples.  The  following  examples 
illustrate  the  application  of  paragraph 
(a). 

Example  (1).  X  oorporation  is  ■  domestic 
coiporatian  wiiidi  operates  a  l»and>  in 
Countiy  Y.  For  its  taxable  year  ending 
December  31, 1968,  X  has  laoo  of  financial 
services  income.  $100  of  general  limitation 
income  and  tlOD  of  shipping  income.  X  baa  a 
balance  of  $100  in  its  general  limitation 
overall  foreign  loss  acanmt  wrhich  resulted 
from  ao  overaB  fofeign  loss  incurred  during 
its  1988  taxable  year.  X  is  ooable  to 
demonstrate  to  which  of  the  income 
categories  set  forth  in  section  90<(dHl)  the 
lost  is  attributable.  In  addition.  X  has  a 
balance  of  $100  ia  its  shipping  overall  foreign 
loss  accotmt  attributable  to  a  ■hipping  loss 
incurred  during  ite  1987  taxable  year.  X  has 
no  other  overall  foreign  loss  accounts. 
Pumiant  to  aecttan  90«(()(1).  Oe  foU  amount 
in  each  of  Xootpofatian's  overall  foreign  loss 
accoonto  is  subject  to  nseaptue  sines  gaoo 


(the  sum  of  those  amounts)  is  less  than  50%  of 
X's  foreign  source  taxable  income  for  its  1968 
taxable  year,  or  $SOa  X's  overall  foreign  lost 
incurred  during  its  1986  taxable  year  it 
recaptured  before  the  overall  foreign  lost 
incurred  during  its  1967  taxable  year  as 
follows:  $80  ($100  x  800/1000)  of  X's  financial 
services  income,  $10  ($100  x  lOO/lOOO)  of  X's 
general  limitatioo  income,  and  $10  ($100  x 
100/1000)  of  X's  shipping  income  will  be 
treated  as  U.S.  source  income.  The  remaining 
$90  of  X  corporatian's  shipping  income  wiU 
be  treated  as  U.S.  source  income  for  the 
purpose  of  recapturing  X's  $100  overall 
foreign  lots  attributable  to  the  shipping  loss 
incurred  in  1987.  $10  remains  in  X's  shipping 
overall  foreign  loss  account  for  recapture  in 
subsequent  taxable  years. 

Example  (2).  The  facts  are  the  same  as  in 
Example  (1)  except  that  X  has  $800  of 
financial  services  income,  $100  of  general 
limitation  income,  a  $100  dividend  from  a 
noncontrolled  section  902  corporation  and  a 
($100)  shipping  loss  for  its  taxable  year 
ending  December  31, 1988.  Pursuant  to 
paragraph  (a)(2)  of  this  section,  the  rules  of 
section  904(f)(S)  apply  before  recapture  of 
overall  foreign  losses.  Therefore,  the  ($100) 
shipping  loss  incurred  by  X  will  be  allocated 
to  its  separate  limitation  income  as  follows: 
$80  ($100  X  800/1000)  will  be  allocated  to  X's 
financial  services  income,  $10  ($100  x  100/ 
1000)  will  be  allocated  to  its  general 
limitation  income  and  $10  ($100  x  lOO/lOOO) 
will  be  allocated  to  X's  dividend  from  the 
noncontrolled  section  902  corporation. 
Accordingly,  after  allocation  of  the  1988 
shipping  loss,  X  has  $720  of  financial  services 
income,  $00  of  general  limitation  income,  and 
a  $90  dividend  from  its  noncontrolled  section 
902  corporation.  Porsaant  to  section  904(f)(1). 
the  full  amount  fai  each  of  X  corporation's 
overall  focei^i  loss  accounts  is  subject  to 
recapture  since  $200  (the  sum  of  those 
amoimte)  is  less  than  SDK  of  X's  foreign 
sourcs  taxable  income  for  its  1988  Uxable 
year,  or  $46a  X's  overall  foreign  loss  incurred 
during  its  1988  taxable  year  is  recaptured  as 
follows:  $80  ($100  x  720/810)  of  X's  financial 
services  bicome  and  $11  ($100  x  90/810)  of  its 
general  limitalion  income  will  be  treated  as 
U.S.  source  income.  Accordingly,  after 
application  of  section  904(f).  X  has  $100  of 
U.S.  source  income.  $831  of  financial  services 
income,  $79  of  general  limitation  income  and 
a  $90  dividend  from  ito  noncontrolled  section 
902  corporation  for  its  1988  taxable  year.  X 
must  establith  a  separate  limitation  loss 
account  for  each  portion  of  the  1988  shipping 
loss  that  was  allocated  to  its  financial 
services  income,  general  limitation  income 
and  dividends  from  its  noncontrolled  section 
902  corporation.  X's  overall  foreign  loss 
account  for  the  1988  general  limitation  loss  is 
reduced  to  zero.  X  stUl  has  a  $100  balance  in 
ito  overall  foreign  loss  account  that  resulted 
from  the  1987  shipping  loss. 

Example  (3J.  Y  is  a  domestic  corporation 
which  has  a  branch  operation  in  Country  Z. 
For  ito  1988  taxable  year.  Y  has  $5  of  shipping 
income,  $15  of  general  limitation  income  and 


$100  of  financial  services  tncome.  Y  has  a 
balaeceor$iaOiB  ita  gsneral  limitation 
overall  foreign  loss  account  attributable  to  ito 
1986  taxable  year.  Y  has  no  other  overall 
foreign  loss  accounts.  Pursuant  to  section  904 
(fHl).  $80  of  the  overall  foreign  loss  it  tubiect 
to  recapture  lince  50%  of  Y't  foreign  source 
income  for  198B  it  leti  than  the  amount  of  ito 
overall  foreign  loss  for  1988.  Y  can 
demonstrate  that  the  entire  $100  overall 
foreign  loss  was  attributable  to  a  shipping 
limitation  lost  incurred  in  1988.  Accordii^y, 
only  Y's  $5  of  shipping  limitation  income 
received  in  1988  will  be  treated  at  U.S  tource 
income.  Becaute  Y  can  demonttrate  that  the 
1986  lott  wat  entirely  attributable  to  a 
ihipping  loss,  none  of  Y's  general  limitation 
income  or  financial  services  income  received 
in  1968  will  be  treated  at  U.S.  tource  income. 

Example  (4).  The  factt  are  the  tame  at  in 
Example  (3)  except  that  Y  can  only 
demonttrate  that  $50  of  the  1986  overall 
foreign  lott  account  wat  attributable  to  a 
thipping  loss  incurred  in  1986.  Accordingly. 
Y's  $5  of  shipping  limitation  income  received 
in  1988  will  be  treated  as  U.S.  source  income. 
The  remaining  $50  of  the  1986  overall  foreign 
loss  that  Y  cannot  trace  to  a  particular 
separate  limitation  will  be  recaptured  and 
treated  as  U.S.  source  income  as  follows:  $43 
($50  X  100/115)  of  Y's  financial  services 
income  will  be  treated  as  U.S.  source  income 
and  $7  ($50  X  15/115)  of  Y's  general 
Umitation  income  will  t>e  treated  as  U.S. 
source  income. 

(b)  Treatment  of  overall  foreign  losses 
that  are  part  of  net  operating  losses 
iitcurred  in  pre-effective  date  taxable 
years  which  are  carried  fonvard  to  post- 
effective  date  taxable  yean — (1)  Rule. 
An  overall  foreign  loss  that  is  part  of  a 
net  operating  loss  incurred  in  a  pre- 
effective  date  taxable  year  which  is 
carried  forward,  pursuant  to  section  172, 
to  a  post-effective  date  taxable  year  will 
be  allocated  first  to  income  in  the 
category  analogous  to  the  income 
category  set  forth  in  section  904(d)  as  in 
effect  for  pre-effective  date  taxable 
years  in  which  the  loss  occurred.  The 
analogous  category  shall  be  determined 
under  the  rules  of  i>aragraph  (a)  of  this 
section.  U  the  loss  exceeds  income  in  the 
analogous  income  category  (or 
categories)  to  which  the  loss  is  carried, 
the  overall  foreign  loss  shall  be 
allocated  to  other  foreign  source  income 
(if  any)  earned  by  the  taxpayer  in  the 
carryover  year  in  accordance  with  the 
rules  set  forth  in  section  904(f)(5).  If  a 
loss  remains  after  application  of  section 
904(f)(5).  the  loss  shall  be  allocated  to 
U.&  source  income,  which  will  create  an 
addition  to  the  taxpayer's  overall 
foreign  loss  account 

(2)  Example.  The  following  example 
illustrates  die  rale  of  paragraidi  (b)(1). 
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Example.  Z  is  a  domestic  corporation 
which  has  a  branch  operation  in  Country  D. 
For  its  taxable  year  ending  December  31, 
1988,  Z  has  $100  of  passive  income  and  $200 
of  general  limitation  income.  Z  also  has  a  $60 
net  operating  loss  which  was  carried  forward 
pursuant  to  section  172  from  its  1966  taxable 
year.  The  net  operating  loss  resulted  from  an 
overall  foreign  loss  attributable  to  a  general 
limitation  loss.  Z  can  demonstrate  that  the 
loss  is  a  shipping  loss.  Therefore,  the  net 
operating  loss  will  be  treated  as  a  shipping 
loss  for  Z's  1988  taxable  year.  Pursuant  to 
section  904(f)(S),  the  shipping  loss  will  be 
allocated  as  follows:  $20  ($60  X  100/300]  will 
be  allocated  to  Z's  passive  income  and  $40 
($60  X  200/300)  will  be  allocated  to  Z's 
general  limitation  income.  Accordingly,  after 
application  of  section  904(f),  Z  has  $H)  of 
passive  income  and  $160  of  general  limitation 
income  for  its  1968  taxable  year.  Although  no 
addition  to  Z's  overall  foreign  loss  account 
for  shipping  income  will  result  from  the  NOL 
Carryforward,  shipping  income  earned  by  Z  in 
subsequent  taxable  years  will  be  subject  to 
recharacterization  as  passive  income  and 
general  limitation  income  pursuant  to  the 
rules  set  forth  in  section  904(f)(5). 

(c)  Treatment  of  overall  foreign  losses 
that  are  part  of  net  operating  losses 
incurred  in  post-effective  date  taxable 
years  which  are  carried  back  to  pre- 
effective  date  taxable  years — (1)    j 
Allocation  to  analogous  income 
category.  An  overall  foreign  loss  that  is 
part  of  a  net  operating  loss  incurred  by 
the  taxpayer  in  a  post-effective  date 
taxable  year  which  is  carried  bade, 
pursuant  to  section  172.  to  a  pre- 
effective  date  taxable  year  shall  be 
allocated  first  to  income  in  the  pre- 
effective  date  income  category 
analogous  to  the  income  category  set 
forth  in  section  g04(d)  as  in  effect  for 
post-effective  date  taxable  years  in 
which  the  loks  occurred.  Except  for  the 
general  limitation  income  category,  the 
pre-effective  date  income  category  that 
is  analogous  to  a  post-effective  date 
income  category  shall  be  determined 
under  paragraphs  (a)  (i)  through  (iv]  of 
this  section.  The  general  limitation 
income  category  for  pre-effective  date 
years  shall  be  treated  as  the  income 
category  that  is  analogous  to  the  post- 
effective  date  categories  for  generd 
limitation  income,  financial  services 
income,  shipping  income,  dividends 
from  each  noncontrolled  section  9Q2 
corporation  and  high  withholding  tax 
interest  income.  If  the  net  operating  loss 
resulted  from  separate  limitation  losses 
in  more  than  one  post-effective  date 
income  category  and  more  than  one  loss 
is  carried  back  to  pre-effective  date 
general  limitation  income,  then  the 
losses  shall  be  allocated  to  the  pre- 
effective  date  general  limitation  income 
based  on  the  following  formula: 
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(2)  Allocation  to  U.S.  source  income.  If 
an  overall  foreign  loss  is  carried  back  to 
a  pre-effective  date  taxable  year  and  the 
loss  exceeds  the  foreign  source  income 
in  the  analogous  category  for  the 
carryback  year,  the  remaining  loss  shall 
be  allocated  against  U.S.  source  income 
as  set  forth  in  S  1.904(f)-3.  The  amotmt 
of  the  loss  that  offsets  U.S.  source 
income  must  be  added  to  the  taxpayer's 
overall  foreign  loss  account.  An  addition 
to  an  overall  foreign  loss  account 
resulting  from  the  carryback  of  a  net 
operating  loss  incurred  by  a  taxpayer  in 
a  post-effective  date  taxable  year  shall 
be  treated  as  having^been  incurred  by 
the  taxpayer  in  the  year  in  which  the 
loss  arose  and  shall  be  subject  to 
recapture  pursuant  to  section  904(f)  as  in 
effect  for  post-effective  date  taxable 
years. 

(3)  Allocation  to  other  separate 
limitation  categories.  To  the  extent  that 
an  overall  foreign  loss  that  is  carried 
back  as  part  of  a  net  operating  loss 
exceeds  the  separate  limitation  income 
to  which  it  is  allocated  and  the  U.S. 
source  income  of  the  taxpayer  for  the 
taxable  year  to  which  the  loss  is  carried, 
the  loss  shall  be  allocated  pro  rata  to 
other  separate  limitation  income  of  the 
taxpayer  for  the  taxable  year.  However, 
there  shall  be  no  recharacterization  of 
separate  limitation  income  pursuant  to 
section  904(f|(5)  as  a  result  of  the 
allocation  of  a  net  operating  loss  to 
other  separate  limitation  income  of  the 
taxpayer. 

(4)  Jbcamples.  The  following  examples 
illustrate  the  rules  of  paragraph  (c)(1). 

Example  (1).  X  is  a  domestic  corporation 
which  has  a  branch  operation  in  Country  A. 
For  its  taxable  year  ending  December  31, 
1967,  X  has  a  $60  net  operating  loss  which  is 
carried  back  pursuant  to  section  172  to  its 
taxable  year  ending  December  31. 1985.  The 
net  operating  loss  resulted  from  a  shipping 
loss;  X  has  no  U.S.  source  income  in  the  1967. 
X  had  $20  of  general  limitation  income,  $40  of 
DISC  limitation  income  and  $10  of  U.S. 
source  income  for  its  1985  taxable  year.  The 
$60  NOll»«Bocated  first  to  X's  1985  general 
limilaMod  income  to  the  extent  thereof  ($20) 
since  Iha  general  limitation  income  category 
of  section  904(d)  as  in  effect  for  pre-effective 
date  taxable  years  is  the  income  category 


that  is  analogons  to  shipping  income  for  post- 
effective  date  taxable  years.  Therefore,  X  has 
no  general  limitation  income  for  its  1965 
taxable  year.  Next,  pursuant  to  section  904(f) 
as  in  effect  for  pre-effective  date  taxable 
years,  the  remaining  $40  of  the  NOL  is 
allocated  first  to  X's  $10  of  U.S.  source 
income  and  then  to  $30  of  X's  DISC  limitation 
income  for  its  1985  taxable  year.  Accordingly, 
X  has  no  U.S.  source  income  and  $10  of  DISC 
limitation  income  for  its  1985  taxable  year 
after  allocation  of  the  NOL  X  has  a  $10 
balance  in  its  shipping  overall  foreign  loss 
account  which  is  subject  to  recapture 
pursuant  to  section  904  (f)  as  in  effect  for 
post-effective  date  taxable  years.  X  will  not 
be  required  to  recharacterize,  pursuant  to 
section  904(f)(5),  subsequent  shipping  income 
as  DISC  limitation  income. 

Example  (2).  Y  is  a  domestic  corporation 
which  hiss  a  branch  operation  in  Countiy  B. 
For  its  taxable  year  ending  December  31, 
1987,  X  has  $200  net  operating  loss  which  is 
carried  back  pursuant  to  section  172  to  its 
taxable  year  ending  Deceml>er  31, 1986.  The 
net  operating  loss  resulted  from  a  ($100) 
general  limitation  loss  and  a  ($100)  shipping 
loss.  Y  had  $100  of  general  limitation  income 
and  $200  of  U.S.  source  income  for  its  taxable 
year  ending  December  31, 1966.  The  separate 
limitation  losses  are  allocated  pro  rata  to  Y's 
1986  general  limitation  income  as  follows:  $50 
of  the  ($100)  general  limitation  loss  ($100  x 
100/200)  and  $50  of  the  ($100)  shipping  loss 
($100  x  100/200)  is  allocated  to  Y's  $100  of 
1986  general  limitation  income.  The 
remaining  $50  of  Y's  general  limitation  loss 
and  the  remaining  $60  of  Y's  shipping  loss  are 
allocated  to  Y's  1966  U.S.  source  income. 
Accordingly.  Y  has  no  foreign  source  income 
and  $100  of  U.S.  source  income  for  its  1986 
taxable  year.  Y  has  a  $50  balance  in  its 
general  limitation  overall  foreign  loss  account 
and  a  $50  balance  in  its  shipping  overall 
foreign  loss  account,  both  of  which  will  be 
subject  to  recapture  pursuant  to  section  904(f) 
as  in  effect  for  post-effective  date  taxable 
years. 

,  (d)  Recapture  of  FORI  and  general 
limitation  overall  foreign  losses 
incurred  in  taxable  years  beginning 
before  January  1, 1963.  For  taxable  years 
beginning  after  December  31, 1988,  and 
before  January  1, 1991,  the  rules  set  forth 
in  §  1.904(f)-6  shall  apply  for  purposes 
of  recapturing  general  limitation  and 
foreign  oil  related  income  (FORI)  overall 
foreign  losses  incurred  in  taxable  years 
beginning  before  January  1, 1983  (pre- 
1983).  For  taxable  years  begiiming  after 
December  31, 1990.  the  rules  set  forth  in 
this  section  shall  apply  for  piuposes  of 
recapturing  pre-1983  general  limitation 
and  FORI  overall  foreign  losses. 

(e)  Recapture  of  pre-1983  overall 
foreign  losses  determined  on  a 
combined  basis.  The  rules  set  forth  in 
paragraph  (a)(2)  of  this  section  shall 
apply  for  purposes  of  recapturing  overall 
foreign  losses  incurred  in  taxable  years 
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beginning  before  January  1, 1983.  that 
were  computed  on  a  combined  basis  in 
accordance  with  8 1.904(f)-l(c)(l). 
Lawranoe  B.  Gibiie. 
Commissioner  of  Internal  Revenue. 

Approved.  ApiU  22, 1988. 
Dooaldson  Cfaopotoo, 
Assistant  Secretary  of  the  Treasury, 
(FR  Doc  88-10S20  Filed  &-1B-S8: 8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CG07-S7-37] 

DrawtKidge  Operation  RtgulatkNM; 
Okeediobee  Waterway.  FL 

AOCNCv:  Coast  Guard.  DOT. 
action:  Fmal  rule. 


r:  At  the  request  of  the  Martin 
Comity  Commission,  the  Coast  Guard  is 
modifying  regulations  governing  the 
Roosevelt  drawbridge  at  Stuart  by 
permittiDg  the  number  of  opoiings  to  be 
limited  duing  certain  p^ods.  This 
change  is  being  made  because  of 
complaints  received  from  both  highway 
and  waterway  users.  This  action  will 
accommodate  the  cnrrent  needs  of 
vehicular  traffic  and  still  provide  for  the 
reasonable  needs  of  navigation. 
EPncnvE  DATE  These  regtUations 
become  effective  on  June  16, 1988. 

FOR  RNrrHER  MFORMATION  COtrTACT: 

Mr.  Walt  Paskowsky,  telephone  (305) 
53»-4103. 

SUPPLEMENTARY  INFORIIATION:  The 
original  Notice  of  Proposed  Rulemaking 
published  on  October  2. 1987  drew  a 
significant  number  of  comments  from 
waterway  users  objecting  to  the  90 
minute  closed  periods  during  the 
morning  and  evening  commuter  times. 
These  comments  were  sent  to  Martin 
Coimty  who  then  proposed  an  opening 
at  the  midpoint  of  the  conunuter  closed 
periods.  On  February  16, 1988  the  Coast 
Guard  published  a  Supplemental  Notice 
of  Proposed  Rulemaking  (53  FR  4423) 
concerning  this  amendment.  The 
Conunander,  Seventh  Coast  Guard 
District  also  published  the  proposal  as  a 
Public  Notice  dated  March  1, 1988.  In 
each  notice,  interested  persons  were 
given  until  April  1, 1988  to  submit 
comments. 

Draftittg  Infonnation 

The  drafters  of  these  regulations  are 
Mr.  Walt  Paskowsky,  ftidge 
Administration  Specialist,  project 


officer,  and  Lieutenant  Commander  S.T. 
Fuger,  Jr..  project  attorney. 

Discussion  of  Comments 

Twenty  eight  comments  were 
received.  Twenty-three  supported  the 
proposal  including  a  petition  signed  by 
eleven  persons.  Five  opposed  the 
amendment  and  expressed  support  for 
the  original  proposal.  One  writer 
suggested  the  bridge  should  be  kept  in 
the  closed  position  for  emergency 
vehicles,  lliis  provision  is  covered  by 
the  general  drawbridge  requirements 
under  33  CFR  117.31.  Three  commenters 
suggested  that  signs  describing  the 
bridge  opening  schedule  be  posted  on 
the  bridges.  The  requirement  for  posting 
signs  for  waterway  users  is  covered  by 
33  CFR  117.55.  The  Coast  Guard  will 
encourage  the  installation  of  larger  signs 
as  suggested,  and  will  refer  the 
comments  about  posting  signs  on  the 
highway  for  motorists  to  the 
bridgeowner.  Another  commenter 
suggested  a  fee  should  be  required  for 
bridge  openings,  which  would  encourage 
vessel  owners  to  modify  their  vessels  so 
they  would  not  need  an  opening.  We  are 
not  implementing  this  suggestion 
because  the  requirement  to  lower 
unnecessary  aHHirtenances  is  already 
covered  under  33  CFR  117.11  After 
carefully  reviewing  all  comments,  the 
Coast  Guard  has  determined  that  no 
new  information  has  been  presented 
which  justifies  changing  the  proposed 
regulation.  The  final  rule  is  unchanged 
from  the  proposed  rule  published  on 
February  13, 198& 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  the  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979). 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  imnecessary.-We  conclude 
this  because  the  regulations  exempt  tugs 
with  tows.  Since  the  economic  impact  of 
these  regulations  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that 
they  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  SubjecU  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 


PART  117— ORAWBRIDQE 
OPERATION  REGULATIONS 

1.  The  authorify  citation  for  Part  117 
continues  to  read  as  follows: 

AudMMity:  33  U.S.C  4».  49  CFR  1.46  and  33 
CFR  1.05-l(g). 

2.  Section  117.317(d)  is  revised  to  read 
as  follows: 

S  117.317   OksechoiMe  Waterway. 

***** 

(d)  Roosevelt  (USl)  bridge,  mile  7.4  at 
Stuart.  The  draw  shall  open  on  signal: 
except  Monday  through  Friday,  except 
federal  holidays,  from  7  a.m.  to  6  p.m. 
the  draw  need  open  only  on  the  hour 
and  half  hour.  However,  the  draw  need 
not  open  between  7:30  a.m.  and  9  ajn. 
and  4  p.m.  and  5:30  p.m.  except  at  8:15 
a.m.  and  4:45  p.m.  On  Satiudays, 
Sundays,  and  federal  holidays  from  8 
a.m.  to  6  p.m.  the  draw  need  open  only 
on  the  hour,  20  minutes  after  the  hour, 
and  40  minutes  after  the  hour.  When  the 
adjacent  railway  bodge  is  in  the  closed 
position  at  the  time  of  a  scheduled 
opening  the  draw  need  not  open,  but  it 
must  then  open  immediately  upon 
opening  of  the  railroad  bridge  to  pass  all 
accumulated  vessels.  Exempt  vessels 
shall  be  passed  at  any  time. 

Dated-  April  29,  ige& 
HB.  Tboraan. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Seventh  Coast  Guard  District 
[FR  Doc  86-10661  PUed  5-16-88;  a-45  am) 
StLUNQ  cooc  4aia-14-M 


VETERANS  ADMINISTRATION 
38  CFR  Parts 

National  Service  Ufe  Insurance 

agency:  Veterans  Administration. 
action:  Final  regulatory  amendment 

SUMMARY:  The  Veterans  Administration 
(VA)  has  amended  its  National  Service 
Life  Insurance  (NSLI]  policy  loan 
regulation  to  remove  the  reference  to  the 
initial  variable  policy  loan  interest  rate 
of  8  percent.  The  intent  of  the  regulation 
is  to  allow  publication  of  new  rates  in 
the  Federal  Register  without  the 
requirement  of  periodic  amendments  to 
the  loan  regulation.  The  VA  is  removing 
reference  in  codified  text  to  the  initial  8 
percent  rate  since  that  rate  may  vary 
annually.  The  VA  will  publish  any 
future  interest  rate  changes  in  the 
Federal  Register  but  not  as  codified  text. 
The  effect  of  this  amendment  will  be  to 
reduce  unnecessary  regulatory  burdens 
and  publication  costs  while  maintaining 
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an  adequate  metliod  of  advising  tlie 
public  of  periodic  changes  in  the  loan 
rate  through  publication  in  the  Federal 
Register. 

EFFECTIVE  DATE:  This  amendment  is 
effective  May  17,  igsa  | 

FOII  FURTHER  INFORMATION  CONTACT 

Paul  F.  Koons,  Assistant  Director  for 
Insurance,  Veterans  Administration 
Regional  Office  and  Insurance  Center, 
P.O.  Box  8079,  Hiiladelphia,  PA  19101. 
(215)  951-5360. 

SUPPLEMENTARY  INFORMATION:  On 
October  2, 1987,  a  VA  regulatory 
amendment  was  published  at  52  FR 
36925  providing  for  a  variable  policy 
loan  interest  rate  on  all  NSLI  policy 
loans  applied  for  on  and  after  the 
effective  date  of  the  amendment.  The 
regulation,  which  became  effective  on 
November  2, 1987,  sets  forth  the  method 
for  determining  the  variable  loan  rate, 
and  the  initial  rate  of  8  percent  is  shown 
in  the  regulation  as  notice  to  the  public. 
The  regulation  also  provides  that  notice 
of  future  rate  changA  will  be  published 
in  the  Federal  Register.  In  addition, 
direct  notice  of  the  prevailing  interest 
rate  will  be  provided  to  new  borrowers 
at  the  time  the  loan  is  made,  and 
existing  borrowers  will  be  sent  direct 
notice  in  advance  of  any  rate  increases. 
By  removing  the  reference  to  the  initial  8 
percent  rate  from  the  regulation  itself, 
future  changes  may  be  published  in  the 
Federal  Renter  without  changes  to  the 
codiBed  text  In  this  maimer, 
policyholders  will  receive  reasonable 
advance  notice  of  any  future  rate 
changes,  and  the  Government  will  save 
the  administrative  cost  of  continued 
regulatory  amendments. 

Because  this  amendment  makes  no 
substantive  change,  the  VA  finds,  under 
38  CFR  1.12,  that  prior  notice  and 
opportunity  for  pubUc  comment  are 
unnecessary. 

The  Administrator  hereby  certifies 
that  this  final  regulatory  amendment 
will  not  have  a  significant  economic 
impact  On  a  substantial  number  of  small 
entities  as  they  are  defined  in  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  601-612.  Therefore,  pursuant  to  5 
U.S.C.  605(b),  this  final  regulatory 
amendment  is  exempt  from  the  initial 
and  final  regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 
The  reason  for  this  certification  is  that 
this  final  regulatory  amendment  imposes 
no  regulatory  burdens  on  small  entities, 
and  there  will  be  no  direct  effect  on 
claimants  for  VA  benefits.  In  any  case, 
tliis  change  does  not  come  within  the 
term  "rule"  as  defined  in,  and  made 
subject  to,  the  RFA,  5  U.S.C.  601(2). 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the 


Administrator  has  determined  that  tliis 
final  regulatory  amendment  is  non- 
major  for  the  following  reasons: 

(1)  It  will  not  have  an  effect  on  the 
economy  of  $100  million  or  more. 

(2)  It  will  not  cause  a  majw  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
marlcets. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  Number  is  64.103. 

List  of  Subjects  in  38  CFR  Part  8 

Life  insurance.  Veterans. 
Approved:  April  25, 1988. 
Thomas  K.  Tuniage, 

Administrator. 

PART 8-[  AMENDED] 

In  38  CFR  Part  8,  National  Service  Life 
Insurance,  paragraph  (d)  of  S  8.28  is 
amended  by  removing  the  first  sentence 
so  that  paragraph  (d)  reads  as  follows: 

§8.28    Policy  loans. 

***** 

(d)  Notwithstanding  any  other 
provisions  of  this  section,  the  variable 
loan  rate  shall  not  exceed  12  percent  or 
be  lower  than  5  percent  per  annum. 

(Authority:  38  U.S.C.  706) 

[FR  Doc.  88-11020  Filed  5-16-88;  8:45  am] 

BtLUNG  COOC  SSIO-OI-M 


38  CFR  Part  21 

Veterans  Education;  Clarification  of 
Administrative  Error 

AOENCV:  Veterans  Administration. 
action:  Final  regulations. 

summary:  The  law  provides  that  the 
Veterans  Administration  (VA)  will  not 
create  an  overpayment  against  the 
account  of  a  veteran  or  eligible  person  if 
the  overpayment  is  created  as  a  result  of 
an  erroneous  award  of  benefits  based 
solely  upon  administrative  error  or  error 
in  judgment.  Increasingly,  users  of  the 
regulations  have  reUeved  veterans  of 
overpayments  when  the  overpayments 
resulted  from  administrative  errors  by 
tiiird  parties  such  as  school  officials 
rather  than  from  such  errors  in  the 
award  of  benefits  by  the  VA.  This  is 
contrary  to  the  way  in  which  the  law 
has  been  implemented  for  several 
decades.  Accordingly,  the  regulation 
which  implements  tUs  provision  of  law 
for  the  education  programs  which  the 
VA  administers  is  amended  to  malce  it 


clear  that  the  law  applies  only  to 
administrative  error  by  the  VA. 
EFFECnVB  DATE  April  25. 198iB. 
FOR  FURTHER  mPORMATIbN  CONTACH 

June  C  Schaeffer,  Assistant  Director  for 
Education  Policy  and  Program 
Administration.  Vocational 
Rehabihtatibn  and  Education  Service 
(225),  Department  of  Veterans  Benefits. 
Veterans  Administration.  810  Vermont 
Avenue  NW..  Washington,  DC  20420. 
(202)  233-2092. 

SUPPLEMENTARY  INFORMATION:  On  page 

46494  of  die  Federal  Register  of 
December  8, 1987,  there  was  published  a 
notice  of  intent  to  amend  Part  21  to 
clarify  that  the  use  of  the  term 
"administrative  error"  when 
determining  the  correct  date  for 
discontinuance  of  educational 
assistance  under  the  Vietnam  Era  GI  Bill 
and  dependents'  educational  assistance 
refers  to  administrative  error  by  the  VA. 

Interested  people  were  given  30  days 
to  submit  comments,  suggestions  or 
objections.  The  VA  received  two  letters. 
Both  were  from>univer8ity  officials. 

One  official  stated  that  he  agreed  with 
the  clarification.  The  other  neither 
offered  suggestions  nor  raised  specific 
objections  to  the  proposed  regulation. 
Instead,  he  provided  comments  on  the 
general  area  covered  by  the  amended 
regulation  and  asked  questions 
concerning  related  subject  matter.  The 
VA  responded  personally  to  him.  The 
VA  is  adopting  the  amended  regulation. 

The  VA  has  determined  that  this 
amended  regulation  does  not  contain  a 
major  rule  as  that  term  is  defined  by 
E.0. 12291,  entided  Federal  Regulation. 
The  regulation  wiU  not  have  a  $100 
million  annual  effect  on  the  economy, 
and  will  not  cause  a  major  increase  in 
costs  or  prices  for  anyone.  It  will  have 
no  significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the  , 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Administrator  of  Veterans  Affairs 
has  certified  that  this  amended 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601-612.  Pursuant  to  5 
U.S.C.  605(b),  the  amended  regulation, 
therefore,  is  exempt  from  the  initial  and 
final  regulatory  flexibility  analyses 
requirements  of  Sections  603  and  604.    - 

This  certification  can  be  made 
because  the  regulation  affects  only 
individuals.  It  will  have  no  significant 
economic  impact  on  small  entities,  i.e.. 


small  businesses,  small  private  and 
nonprofit  organizations  and  small 
governmental  jurisdictions. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  regulation  is  64.111. 

List  of  Subjects  in  38  CFR  Part  a 

Civil  rights.  Claims.  Education.  Grant 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements,  Schools,  Veterans. 
Vocational  education.  Vocational 
rehabilitation. 

Approved  April  25, 1968. 
Thomas  K.  Turoage, 

Administrator.    • 

PART  21— (AMENDED] 

.    In  38  CFR  Part  21.  Vocational 
Rehabilitation  and  Education,  S21.413S 
is  amended  by  revising  paragraph  (p)(2) 
and  adding  an  authority  citation  to  read 
as  follows: 

§21.4135    Discontinuance  dates. 

*  *  *  *  *  , 

(P)*  *  * 

(2)  Date  of  last  payment  on  an 
erroneous  award  based  solely  on 
administrative  error  by  the  VA  or  error 
in  judgment  by  the  VA. 

(Authority:  38  U.S.C  3012(b)(10)  and  3013) 
***** 

(FR  Doc  88-11022  Filed  S-l&'^S;  8:45  am] 
aiusta  cow  •sao-ei-a 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
46  CFR  Part  67 

[CGO  82-105] 

Documentation  Of  Vessels 

agency:  Coast  Guard.  E)OT. 
action:  Final  rule. 

suaMNARY:  The  Coast  Guard  is  revising 
46  CFR  67.03-5  to  provide  die  basis  for 
applying  the  phrase  "controlling  interest 
in  the  partnership"  which  was  inserted 
in  the  Vessel  Dociunentation  Act  by 
amendment  just  before  the  new  vessel 
documentation  regulations  were 
published  in  the  Federal  Register  on 
June  24, 1982  (47  FR  27490).  The  change 
in  the  regulation  specifies  when  the 
controlling  interest  in  a  partnership  is 
deemed  to  be  owned  by  citizens  of  the 
United  States  for  purposes  of  vessel 
documentation.  This  will  reduce  the 
number  of  inquiries  concerning 
eligibility  for  documentation  of  a  vessel 
oivned  by  a  partnership. 

EFFBCTnfE  date:  June  16, 1988. 


FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Gregory  L  Oxley,  Vessel 
Documentation  Branch,  Merchant 
Vessel  Inspection  and  Documentation 
Division.  Office  of  Marine  Safety. 
Security,  and  Environmental  IVotection. 
(202)  287-1492.  Normal  office  hours  are 
between  7  a.m.  and  3:30  p.m.,  Monday 
through  Friday,  except  holidays. 
SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  authors  of  this 
regulation  are  Gregory  L  Oxley  and 
Thomas  L  Willis,  Chief,  Vessel 
Documentation  Branch,  Merchant 
Vessel  Inspection  and  Documentation 
Division,  Office  of  Marine  Safety, 
Security,  and  Environmental  I^tection. 

Background 

The  regulations  governing  vessel 
documentation  contained  in  Part  67  of 
Titie  46,  Code  of  Federal  Regulations, 
were  extensively  revised  in  a  final  rule 
published  on  June  24, 1982.  That 
rulemaking  project  simplified 
documentation  procedures  and 
implemented  the  Vessel  Documentation 
Act  (Pub.  L  96-594).  In  the 
supplementary  information  published 
with  the  final  rule,  the  Coast  Guard 
aduiowledged  that  the  recent 
amendment  of  the  Vessel 
Documentation  Act  by  section  10  of  the 
Coast  Guard  Authorization  Act  of  1982 
(Pub.  L  97-136)  created  a  definitional 
problem  by  introducing  the  new  term 
"controlling  interest"  in  the  context  of 
documentation  of  vessels  owned  by 
partnerships.  The  Coast  Guard  deferred 
resolution  of  the  definitional  problem 
due  to  the  relative  timing  of  the 
amendment  to  the  statute  and  the 
publication  of  the  final  documentation 
regulations.  An  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  was 
published  on  November  12, 1982  (47  FR 
51170)  and  the  public  was  given  until 
January  11, 1983  to  comment  In 
response  to  the  requests  for  extension,  a 
notice  was  published  extending  the 
comment  period  for  the  ANPRM  to 
January  24, 1983.  A  Notice  of  Proposed 
Rulemalcing  (NPRM)  was  published  on 
July  16, 1964  (49  FR  28744)  describing  die 
Coast  Guard's  proposal  for  resolving  the 
definitional  problem.  The  public  was 
given  until  September  14, 1984  to 
comment  on  the  proposed  change  to  the 
regulations.  A  correction  document  was 
published  on  August  16, 1984  (49  FR 
32773)  to  correct  minor  errors  in  the 
published  NPRM.  A  notice  was 
published  on  September  13, 1984  (49  FR 
35967)  extending  the  NPRM  comment 
period  until  October  15, 1984.  Analysis 
of  the  comments  concerning  the 
proposed  regulation  is  completed,  and  it 


is  determined  that  publication  of  a  final 
regulation  is  required. 

On  January  11, 1988,  the  {^resident 
signed  the  Commercial  Fisliing  Industry 
Vessel  Anti-Reflagging  Act  of  1987  (Ihib. 
L  100-239).  This  new  law  contains 
provisions  which  address  American 
control  of  vessels  which  require  a 
fishery  license.  Controlling  interest 
requirements  for  a  fishery  license  will 
be  the  subject  of  a  future  rulemalcing 
project 

Discussion  of  Comments 

Eleven  substantive  comments 
concerning  the  NntM  were  received 
during  the  comment  period.  Comments 
and  analyses  were  provided  by  law 
firms,  merchant  vessel  owners  and 
operators,  industry  associations,  a 
maritime  union,  a  non-profit  research 
and  education  association,  and  others. 
Seven  comments  stated  or  implied  some 
support  for  the  regulation  proposed  by 
the  Coast  Guard,  while  four  comments 
stated  or  implied  objections  to  the 
proposed  regulation. 

Of  the  seven  comments  indicating 
some  support  for  the  proposed 
regulation,  tliree  supported  it  as 
published  in  the  NPRM.  One  comment 
from  a  large  independent  marine 
transporter  of  petroleum  products, 
which  expressed  strong  support  for  the 
proposed  regulation,  said  "it  finally 
malces  impossible  the  control  of  a 
United  States  domestic  operator  by 
foreign  interests  using  'shell'  or  'dummy' 
U.S.-citizen  owners."  A  comment  from 
an  association  representing  15  member 
companies  owning  103  bullc  cargo 
vessels  operating  on  the  Great  Lakes 
said  the  proposed  amendment  as 
published  in  the  NPRM  "promotes 
public  policy  as  expressed  by 
Congress."  The  third  comment  from  a 
law  firm  representing  a  fleet  owner,  said 
the  approach  adopted  in  the  NPRM  will 
enable  the  company  it  represents  to 
include  foreign  investors  in  limited 
partnerships.  The  other  four  comments 
that  indicated  some  support  for  the 
proposed  regulation  requested  various 
changes.  The  suggested  changes  and  the 
Coast  Guard's  position  concerning  each 
suggestion  are  as  follows: 

a.  In  order  to  prevent  the  regulation 
from  being  unduly  restrictive  and 
misleading  in  determining  the  question 
of  control  in  fact  the  legal  department 
of  a  large  chemical  corporation 
suggested  the  phrase  "control  includes 
any  right"  in  paragraph  (e)  of  the 
proposed  regulation  should  be  changed 
to  read  "control  may,  in  appropriate 
circumstances,  include  any  right."  The 
comment  states  the  change  allows  the 
Coast  Guard  to  continue  to  determine 
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the  issue  of  control  on  an  ad  hoc  basis. 
The  Coast  Guard  concnis  with  fte  intent 
of  the  recommendation,  and  the  fmal 
rule  is  modified  to  emphasize  this  point. 
The  ri^ts  listed  in  paragraph  (e)  are 
factors  that  tend  to  reflect  control,  and 
they  are  considered  when  evaluating 
who  actually  controls  a  partnership; 
they  are  not  dispositive.  A  limited 
partner  may  exercise  his  or  her 
individual  rights,  but  aliens,  individually 
or  collectively,  may  not  dictate  the 
business  decisions  of  or  "control"  a 
partnership.  The  Coast  Guard  will 
continue  to  make  ad  hoc  determinations; 
however,  the  Coast  Guard  wishes  to 
make  it  clear  that  no  control  in  fact  by 
aliens  is  acceptable  in  a  partnership 
seeking  to  document  vessels  under  the 
laws  of  the  United  States. 

b.  A  non-profit  association, 
representing  174  member  companies, 
indicated  general  support  for  the 
proposed  regulation  tnit  said  it  should 
include  the  "controlling  interest"  test 
contained  in  section  2  of  the  Shipping 
Act.  1916,  as  amended  (hereinafter  cited 
as  48  App.  U.S.C.  802).  The  Coast  Guard 
disagrees  with  the  speciHc 
reconunendation  but  concurs  with  its 
intent.  Although  46  App.  U.S.C.  802 
refers  to  partnerships,  the  substantive 
controlling  interest  test,  as  articulated 
by  that  section,  only  applies  to 
corporations  and  is  not  conducive  to 
citizenship  evaluations  for  partnerships, 
where  stock  ownership  is  not  at  issue. 
The  Shipping  Act  test  contained  in  46 
App.  U.S.C.  802  does  imply  that  in 
determining  controlling  interest,  scrutiny 
of  both  equity  interest  and  actual 
control  is  appropriate.  Tlie  final  rule 
imposes  an  equity  and  control  test,  but 
one  tailored  to  partnerships  rather  than 
corporations. 

c.  A  law  firm,  commenting  on  behalf 
of  a  client  engaged  in  shipping  activities, 
indicated  general  support  for  the  NPRM 
and  the  "control"  methods  in  paragraph" 
(d)(1),  (d)(2),  and  (e)  of  the  proposed 
regulation,  but  it  also  said  46  App. 
U.S.C.  802  should  apply  to  the  basic 
documentation  decision.  The  comment 
says  the  Coast  Guard  ignored  the 
question  of  "who  controls  the  partners" 
in  an  illegal  way,  i.e.,  contrary  to  the 
explicit  requirements  of  the  statutes. 
The  Coast  Guard  disagrees.  Although 
several  comments  provided  useful 
analyses  of  46  App.  U.S.C.  802  and  i 
related  legislative  history,  none       I 
provided  any  information  which  ha^  not 
been  considered  by  the  Coast  Guard 
before  the  proposed  regulation  was 
written.  For  that  reason,  the  Coast 
Guard  position  remains  as  stated  in  the 
NPRM;  that  is,  for  purposes  of  vessel 
docimientation  decisions.  46  App.  U.S.C. 
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802  is  inai^licable.  The  comment  also 
suggests  the  issue  of  whether  46  App. 
U.S.C.  802  controls  the  documentation  of 
vessels  under  registry  should  be  made 
the  subject  of  a  separate  rulemaking. 
The  Coast  Guard  sees  no  necessity  for  a 
rulemaking  project  to  consider  that  issue 
at  this  time. 

d.  A  comment  by  a  maritime 
association  that  indicated  limited 
support  for  the  regulation  also  suggested 
various  changes.  For  example,  it 
suggested  that  the  regulation  contain  the 
tests  found  in  46  App.  U.S.C.  802.  For  the 
reasons  already  discussed,  that 
suggestion  is  not  adopted.  It  also 
suggested  the  phrase  "partner  or 
partners"  in  paragraphs  (a)(2)  and  (dKl) 
of  the  proposed  regulations  be  changed 
to  "person"  or  expanded  to  read 
"partner  or  partners  or  any  other 
person. "  The  Coast  Guard  sees  no  need 
for  such  a  change.  The  proposed 
regulation  makes  it  clear  that  the 
documentation  of  a  vessel  by  a 
partnership  will  be  permitted  if  each 
general  partner  is  a  citizen  and  the 
controlling  interest  in  the  partnership  is 
owned  by  citizens  of  the  United  States 
as  defined  by  the  vessel  documentation 
regulations.  The  final  rule  makes  it  clear 
that  a  coastwise  or  Great  Lakes  license 
will  not  be  granted  for  a  vessd  owned 
by  a  partnership  onless  all  of  the  general 
partners  are  U.S.  citizens  and  at  least  75 
per  cent  of  the  equity  in  the  partnership 
is  owned  by  and  under  the  control  of  a 
partner  at  partners  who  could  each 
qualify  for  a  coast%vise  or  Great  Lakes 
license  in  their  own  ri^t.  This  afqiroach 
does  not  detract  from  the  requirements 
of  46  App.  U.S.C  802  in  any  way  and 
reflects  the  same  policy  which  the  Coast 
Guard  and  its  predecessor  agency  have 
followed  since  the  Shipping  Act  of  1916. 
as  amended,  was  enacted. 

The  commenter  also  expressed 
concern  that  control  of  a  partnership 
could  be  conferred  upon  or  permitted  to 
be  exercised  by  non'Khtizen  partners  by 
virtue  of  die  fiduciary  duty  a  general 
partner  owes  a  non-citizen  limited 
partner.  The  commenter  suggested  that 
language  be  added  which  would  include 
witiiin  the  meaning  of  "control"  the  right 
to  have  partners  stand  in  a  fiduciary 
capacity.  The  Coast  Guard  feels  that 
such  language  is  neither  necessary  nor 
proper.  The  fiduciary  duty  owed  by  a 
general  partner  is  inherent  to  the  nature 
of  the  partnership  entity.  The  language 
suggested  would  preclude  any 
involvement  whatsoever  by  non-citizen 
limited  partners,  a  result  cleariy  not 
within  the  contemplation  of  the  statute. 
The  right  to  stand  in  a  position  of  fair 
dealing  witii  respect  to  a  general  partner 
is  not  tantamount  to  control  over  that 


general  partner  or  the  partnership.  It  is 
simply  die  right  to  eiqiect  general 
partners  to  act  in  the  best  interests  of 
the  partnership  as  a  whole,  rather  than 
acceding  to  any  special  interests  of 
partners,  be  they  general  or  limited.  The 
comment  fiirdier  suggested  deletion  of 
the  portion  of  paragraph  (e)  which  reads 
"but  does  not  include  the  right  to  receive 
a  financing  return.  i.e..  interest  or  the 
equivalent  of  interest,  on  a  loan  or  other 
financing  obligation."  It  suggested  this 
clause  invites  abuse  by  separating 
investment  from  equity.  The  Coast 
Guard  disagrees.  The  purpose  of  the 
phrase  used  in  the  proposed  regulation 
is  to  show  that  while  a  variety  of 
"control"  indicia  are  recognized  within 
the  legal  and  business  communities — the 
list  in  paragraph  (e)  is  not  intended  to  be 
exhaustive — the  Coast  Guard  position  is 
that  a  loan  or  other  financing  obligation 
provided  to  a  partnership  by  an  aUen 
which  merely  gives  the  alien  the  right  to 
receive  interest  or  the  equivalent  of 
interest  does  not  by  itself  mean  the 
lender  has  "control"  over  the 
partnership.  Of  course,  if  the  alien 
lender  has  oootrol  over  the  partnership 
through  any  other  means  the  partnersliip 
cannot  document  its  vessels.  The  Coast 
Guard  believes  the  proposed  regulation 
conveys  this  position  clearly  and  sees 
no  need  for  the  suggested  change.  Any 
attempted  abuse  can  be  dealt  with  as  it 
appears. 

Four  comments  reflecting  substantial 
opposition  to  the  proposed  regulation 
were  received.  The  basis  for  tiie 
objections  and  the  Coast  Guard's 
response  is  as  follows; 

a.  One  comment  from  a  law  firm  said 
it  is  not  necessary  to  clarify  the 
definition  of  "controlling  interest"  in  ttie 
partnership  context  that  the  purported 
"clarification"  is  really  a  change  from 
previous  Coast  Guard  rulings,  and  that 
use  of  ad  hoc  determinations  as  in  the 
past  provides  a  satisfactory  approach. 
The  Coast  Guard  partiaUy  agrees.  The 
Coast  Guard  does  not  view  the  proposed 
regulation  as  a  change  from  existing 
policy.  However,  the  need  for 
clarification  of  the  existing  policy  was 
clearly  established  by  the  oonunents 
received  in  response  to  the  ANPRM. 
While  it  is  unlikely  that  any  regulation 
defining  "controlling  interest"  will 
eliminate  ocy/ioc  determinations,  the 
regulation  delineates  what  factors  the 
Coast  Guard  believes  are  important  in 
determining  who  controls  a  partnership. 
This  should  benefit  the  public  and  the 
Coast  Guard  by  reducing  the  need  for 
such  determinations.  The  comment  also 
suggested  the  criteria  for  determining 
the  existence  of  "control"  contained  in 
the  Revised  Uniform  Limited  Partnership 


Act  (1976)  should  be  incorporated  into 
the  proposed  regulation.  The  Coast 
Guard  considered  this  approach  during 
the  (le  velopment  of  the  proposed 
regu  -idon  and  decided  it  was 
inappropriate.  The  Revised  Uniform 
Limited  Partnership  Act  has  been 
enacted  as  law  in  only  about  one-fourth 
of  the  jurisdictions  affected  by  the 
proposed  regulation.  Moreover,  the 
criteria  in  the  Revised  Uniform  Limited 
Partnership  Act  were  developed  to  aid 
in  deciding  when  limited  partners  may 
be  held  liable  as  though  they  were 
general  partners.  While  this  has  some 
relation  to  the  issue  which  our  proposed 
regulation  is  designed  to  address,  that  is. 
whether  control  over  a  partnership 
seeking  to  document  a  vessel  is  in  the 
hands  of  aliens,  the  issues  are  clearly 
not  identical. 

b.  Two  comments  from  companies 
involved  in  offshore  shipping  activities 
voiced  strong  objections  to  the  proposed 
regulation  on  the  grounds  that  it  either 
violates  46  App.  U.S.C.  802  or  allows  the 
statute  to  be  circumvented  through  the 
use  of  several  layers  of  partnerships. 
One  of  the  comments  states  that  under 
the  Coast  Guard  definition  "a 
combination  of  individuals, 
corporations,  and  partnerships  could  in 
fact  result  in  a  99%  alien-owned 
partnership  and  be  entitied  to  document 
vessels  under  U.S.  law  (and  flag)  and 
operate  those  vessels  in  coastwise 
tirade."  The  Coast  Guard  fails  to  see 
how  this  would  be  possible  under  the 
proposed  regulation.  In  order  to  be 
issued  a  certificate  of  documentation 
endorsed  with  a  coastwise  license,  a 
vessel  must  be  eligible  for 
documentation,  built  in  the  United 
States,  and  qualify  under  46  App.  U.S.C. 
802  to  be  employed  in  coastwise  trade. 
The  other  comment,  fi-om  the  legal 
department  of  the  other  company 
engaged  in  offshore  shipping  activities, 
included  a  chart  purporting  to  show  that 
by  use  of  several  tiers  of  partnerships 
the  percentage  of  alien  interest,  in  a 
partnership  seeking  to  document  and 
license  a  vessel,  could  increase 
progressively  to  92.4915%  by  the  ninth 
level.  The  Coast  Guard  disagrees  with 
the  analysis  tiiat  leads  to  this 
conclusion.  The  analysis  is  not  sound 
and  based  on  a  mathematical  fiction. 
Furthermore,  at  each  tier  the  partnership 
is  100%  controlled  by  U.S.  citizens.  Each 
successive  level  must  satisfy  the  75/25 
percent  citizenship  requirement,  and 
therefore  control  cannot  be  diluted. 
Under  the  approach  suggiested  by  these 
two  comments,  the  Coast  Guard  would 
evidentiy  be  required  to  refuse  a 
coastwise  license  for  a  vessel  owned  by 
a  partnership  consisting  of  two  other 


partnerships  if  the  combined  alien 
participation  at  all  levels  of  the  three 
partnerships  exceeded  25  percent  even 
if  each  partnership  at  each  level  of 
ownership  considered  individually  could 
qualify  for  a  coastwise  Ucense  under  46 
App.  U.S.C.  802.  The  Coast  Guard  and 
its  predecessor  agency  have  never  used 
such  an  approach  when  deciding 
whether  a  vessel  owned  by  an  entify, 
which  in  turn  is  owned  by  one  or  more 
other  entities,  is  eligible  for  a  coastwise 
license.  Moreover,  the  Coast  Guard 
considers  such  an  approach  inconsistent 
with  the  language  and  the  intent  of  46 
App.  U.S.C.  802.  Therefore,  the  position 
suggested  by  these  comments  is  not 
incorporated  into  the  regulation. 

c.  The  fourth  comment  indicating 
substantial  disagreement  with  the 
NPRM  came  fitim  a  union  representing 
merchant  seamen.  The  comment 
requests  the  Coast  guard  promulgate 
regulations  that  will  accord  the  same 
interpretation  of  the  term  controlling 
interest  as  that  in  46  App.  U.S.C.  802,  so 
as  to  assure  "actual  and  complete 
control  of  a  vessel  to  be  documented 
under  the  U.S.-flag  in  tiie  hands  of  U.S. 
citizens."  For  the  reasons  already 
discussed,  the  Coast  Guard  does  not 
consider  the  test  for  "controlling 
interest"  contained  in  46  App.  U.S.C.  802 
applicable  to  basic  documentation 
determinations.  The  Coast  Guard 
believes  the  proposed  regulation  is 
sufficient  to  preclude  alien  ownership 
and  control  of  partnership-owned 
vessels  documented  imder  the  laws  of 
the  United  States. 

Two  additional  substantive  comments 
were  received  outside  the  public 
comment  period.  Each  comment  was 
reviewed  and  found  to  contain  no  new 
significant  information  and  therefore 
was  not  considered  in  the  final  rule. 

Two  comments  suggested  that  public 
hearings  be  held.  Botti  requests  were 
denied.  The  Coast  Guard  does  not 
believe  that  pubic  hearings  will  produce 
any  significant  information  not  already 
reflected  in  the  written  comments  and 
analyses.  The  only  seriously 
controverted  issue  which  has  arisen 
during  this  rulemaking  project  is 
whether  the  Coast  Guard  is  required  to 
use  the  "controlling  interest"  test  of  46 
App.  U.S.C.  802  when  deciding  whether 
a  vessel  owned  by  a  partnership  is 
eligible  for  a  document.  Approximately 
40  comments  were  received  in  response 
to  Uie  ANPRM  and  tiie  NPRM  published 
in  the  Federal  Register. 

The  comments  included  extensive 
analyses  and  arguments  based  on  the 
statutes,  the  legislative  history,  court 
decisions,  and  practical  considerations. 
These  analyses  came  fi'om  advocates  for 


both  sides,  including  admiralty  law 
firms  and  others  who  are  well-informed 
concerning  the  controverted  issue.  In 
light  of  this,  the  Coast  Guard  considers 
public  hearings  unnecessary. 

Based  on  the  foregoing,  the  Coast 
Guard  has  decided  the  proposed 
regulation  as  published  in  the  NPRM. 
with  minor  modifications,  should  be 
promulgated  as  a  final  rule. 

E.0. 12291  and  DOT  Regulatory  Polides 
and  Procedures 

These  regulations  are  considered  to 
be  non-major  imder  Executive  Order 
12291  and  nonsignificant  under  the  DOT 
regulatory  policies  and  procedures  (44 
FR 11034;  February  26. 1979).  The 
economic  impact  of  this  regulation  has 
been  found  to  be  so  minimal  that  furthei 
evaluation  is  unnecessary.  The 
regulation  merely  clarifies  the  Coast 
Guard  interpretation  of  the  statutory 
eligibilify  requirements  pertaining  to 
documentation  of  a  vessel  owned  by  a 
partnership. 

Federalism 

These  regulations  have  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
this  final  rule  does  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Regulatory  Flexibilify  Act 

Since  the  impact  of  this  regulation  is 
expected  to  be  minimal,  the  agency 
certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  SubjecU  in  46  CFR  Part  67 

Vessels,  Documentation. 

In  consideration  of  the  foregoing,  46 
CFR  Part  67  is  amended  as  follows: 

PART  67-{  AMENDED] 

1.  The  authority  citation  for  Part  67  is 
revised  to  read  as  follows: 

Authority:  46  U.S.C.  12103. 12113. 12115. 
12120, 12121:  65  Stat.  290  (31  U.S.C.  483a):  41 
Stat.  1002,  80  Stat.  795  (46  App.  U.S.C.  927);  41 
Stat.  1006  (46  App.  U.S.C.  963):  94  Stat.  978  (42 
U.S.C.  9101).  49  CFR  1.46 

2.  Section  67.03-5  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraphs  (d)  and  (e)  to  read  as 
follows: 


§  67.03-5 
venture. 


Partnership,  sssocistion,  or  |olnt 


(a)  A  partnership  is  a  citizen: 
(1)  For  the  purpose  of  obtaining  a 
registry,  a  fishery  Ucense,  or  a 
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recreational  license,  if  all  its  general 
partners  are  citizens  and  the  controlling 
interest  in  the  partnership  is  owned  by 
citizens  of  the  United  States. 

(2)  For  the  purpose  of  obtaining  a 
coastwise  license  or  a  Great  Lakes 
license,  if  it  meets  the  requirements  of 
paragraph  (a)(1)  of  this  section  and  at 
least  75  per  cent  of  the  equity  in  the 
partnership  is  owned  by  and  under  the 
control  of  a  partner  or  partners  who,  if 
applying  for  a  license  to  engage  in  those 
trades,  would  each  qualify  as  a  citizen 
owner  under  this  subpart. 


(d)  The  controlling  interest  in  a 
partnership  is  not  deemed  to  be  o«med 
by  citizens  of  the  United  States  if: 


(1)  By  any  means  whatsoever,  control 
of  the  partnership  is  conferred  upon  or 
permitted  to  be  exercised  by  a  partner 
or  partners  who.  if  applying  for  a 
certificate  of  documentation  as  owner  of 
a  vessel  would  not  qualify  as  a  citizen 
owner  under  this  sutq|>ait  or 

(2)  More  than  50  per  cent  of  the  equity 
in  the  partnership  is  owned  by  a  partner 
or  partners  who,  if  applying  for  a 
certiflcate  of  documentation  as  owner  of 
a  vessel,  would  not  qualify  as  a  citizen 
owner  under  this  subpart. 

(e)  For  the  purpose  of  paragraph  (d)(l] 
of  this  section,  control  includes  an 
absolute  right  to  direct  partnership 
business,  to  limit  tfie  actions  of  or 


replace  any  general  partner,  to  direct  the 

transJEer  or  operations  of  any  vessel 
owmad  by  the  partnership,  or  otherwise 
to  exercise  antfiority  over  the  business 
of  the  partnership,  but  not  the  right  to 
simply  participate  in  these  activities  or 
the  right  to  receive  a  financing  return, 
i.e.,  inteiest  or  the  equivalent  of  interest 
on  a  loan  or  other  financing  obligation. 

J.W.KioM. 

Rear  Admiral  US.  Coast  Guard.  Chief,  Office 
of  Marine  Safety  Security  and  Environmental 
Protection. 

Dated:  May  10, 1968. 
(FR  Do&  88-10054  Filed  5-16-88;  8:45  am] 
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malung  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Grain  Inspection  Service 

7CFRPart802 

Offidal  Performance  and  Procedural 
Requirement^  for  Grain  Weighing  and 
Inapection  Equipment  and  Related 
Grain  HandliniB  Systema 

AQENCV:  Federal  Grain  Inspection 

Service.  USDA. 

ACTKHC  Proposed  rule. 

summary:  In  compliance  with  the 
requirements  for  periodic  review  of 
existing  regulations,  the  Federal  Grain 
Inspection  Service  (FGIS)  reviewed  and 
proposes  to  revise  the  regulations  under 
the  United  States  Grain  ^andards  Act, 
as  amended,  concerning  the  Official 
Performance  and  Procedural 
Requirement  for  Grain  Wei^iing  and 
Inspection  Equipment  and  Related  Grain 
Handling  Systems.  FGIS  proposes  to 
incorporate  by  reference  the  appUcable 
requirements  of  National  Burean  of 
Standards'  (NBS)  Handbook  44, 
"Specifications,  Tolerances,  and  Other 
Technical  Requirements  for  Weighing 
and  Measuring  Devices,"  1988  edition 
(Handbook  44).  Currently,  the  1985 
edition  of  Handbook  44  is  incorporated 
into  Part  802  by  reference.  In  addition, 
the  proposal  would  change  the  test 
weight  requirement  for  ncm-automatic 
hopper  scales  to  10  percent  of  the  scale's 
capacity. 

DATE  Comments  must  be  submitted  on 
or  before  July  18, 1988. 
ADDRESS:  Comments  must  be  submitted 
in  writing  to  Lewis  Lebakken,  Jr.,  USDA. 
FGIS,  Room  062a  South  Building.  P.O. 
Box  96454,  Washington.  DC  20090-6454. 
telephone  (202)  475-342&  All  comments 
received  will  be  made  available  for 
public  inspection  at  the  above  address 
during  regular  business  hours  (7  CFR 
1.27(b)). 
FOR  RMTNCR  SMFORMATION  CONTACT: 

Lewis  Lebakken.  ]r.,  address  as  shewn 
above  telephone  (202)  47&-3428. 


Executive  Order  12291 

This  proposed  action  has  been  issued 
in  conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classified 
as  nonmajor  because  it  does  not  meet 
the  criteria  for  a  major  regulation 
established  in  the  Order. 
Regulatofy  Flexibility  Act  CertificatioD 

W.  Kirk  Miller,  Administrator,  FGIS, 
has  determined  that  tUs  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  defined  in  the  Regulatory 
FlexibUity  Act  (5  U.S.C.  601  et  seq.) 
because  most  users  of  the  official 
inspection  and  weighing  services  and 
those  entities  that  perform  these 
services  do  not  meet  die  requirements 
for  small  entities. 

Regulatory  Review 

Part  801  of  die  regulations.  Official 
Performance  Requirements  for  Grain 
Inspection  Equipment,  prescribes 
specifications,  tolerances,  and  other 
technical  requirements  for  official  grain 
inspection  equipment  and  related 
sample  handling  systems  used  in 
performing  official  services. 

Part  802  of  the  regulations.  Official 
Performance  and  Procedural 
Requirements  for  Grain  Weighing 
Equipment  and  Related  Grain  Handling 
Systems,  sets  forth  certain  procedures, 
specifications,  tolerances,  and  other 
technical  requirements  for  grain 
weighing  equipment  and  related  grain 
handling  systems  used  in  performing 
Class  X  and  Class  Y  weighing  services. 

This  review  of  the  regulations 
concerning  Official  Performance  and 
Procedural  Requirements  for  Grain 
Weighing  and  Inspection  Equipment  and 
Related  Grain  Handling  Systems  (7  CFR 
801.1-801.11  and  7  CFR  802.0- 
802.1]  included  a  determination  of 
continued  need  for  and  consequences  of 
the  regulations.  An  objective  of  the 
review  was  to  ensure  that  the 
regulations  were  serving  their  intended 
purpose,  the  language  was  clear,  and  the 
regulations  were  consistent  with  FGIS 
policy  and  authority.  FGIS  has 
determined  that,  in  general,  diese 
regulations  are  serving  their  intended 
purpose,  are  consistent  with  FGIS  policy 
and  authority,  and  should  remain  in 
effect.  FGIS.  however,  proposes  that  the 
1988  edition  of  Handbook  44  be 
incorporated  by  reference  into  Part  802 
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of  the  regulations  in  order  to  update  die 
regulations.  Additionally,  FGIS  proposes 
to  revise  the  test  weight  requirements 
for  non-automatic  hopper  scales  to  10 
percent  of  the  scale's  capacity. 

ffiective  March  31, 1986,  FGIS 
incorporated  by  reference,  most 
provisions  m  the  National  Bureau  of 
Standards  (NBS)  Handbook  44, 
"Specifications,  Tolerances,  and  Other 
Technical  Requirements  for  Weighing 
and  Measuring  Devices,"  1985  edition 
(Handbook  44}  and  all  provisions  in  NBS 
Handbook  105-1,  "Specifications  and 
Tolerances  for  Reference  Standards  and 
Field  Standard  Weights  and  Measures." 
(Handbook  105-1).  "Those  provisions  in 
Handbook  44  that  did  not  pertain  to  or 
were  not  practical  for  FGIS  grain  scales 
were  not  incorporated  by  reference.  The 
provisions  that  were  not  incorporated 
are  listed  in  802.0(b)  of  the 
regulations. 

Handbook  105-1  has  not  been  revised 
by  NBS  since  it  was  incorporated  by 
reference  by  FGIS  in  1986.  Accordingly, 
that  edition  of  Handbook  10&-1  shall 
remain  incorporated  by  reference. 

The  1985  edition  of  Handbook  44  has 
been  changed  by  NBS.  In  the  past  three 
years,  approximately  42  sections  of  die 
Handbook  44  codes  adopted  by  FGIS 
have  been  changed  by  revision,  deletion, 
or  addition  of  new  sections.  Most  of 
these  changes  ivere  for  clarity.  Further, 
most  State  weights  and  measures 
organizations  automatically  adopt  each 
new  edition  of  Handbook  44. 
Accordingly,  FGIS  is  proposing  to 
update  the  regulations  to  incorporate  by 
reference  the  most  current  edition  of 
Handbook  44. 

While  most  of  the  differences  between 
die  1985  and  die  1986  editions  of 
Handbook  44  are  minor,  the  following 
three  sections  of  Handbook  44  were 
significandy  changed  in  the  1988  edition: 

1.  Section  T.NA2.  Humidity,  Scale 
Code  (2.20),  was  deleted.  This 
requirement  had  specified  that  scales 
must  operate  over  n  specified  range  of 
relative  humidity.  I'o  ensure  that  scales 
met  this  requirement,  it  was  necessary 
that  they  be  tested  in  expensive, 
environmental  chambers  under  varying 
humidity  ccmditions.  Such  tests  were 
very  difficult  to  perform  and  were  of 
arguable  value.  The  impact  of  deleting 
this  requirement  is  twofold:  weights  and 
measures  organizations,  such  as  FGIS, 
will  be  saved  the  expense  of  purchasing 
environmental  chambers;  and  scale 
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companies  will  be  saved  the  cost  of  | 
developing  equipment  that  could  com|>Iy 
with  this  requirement 

2.  Section  T.1.11.  Tolerance  Values. 
Scale  Code  (2.20),  was  revised  to  require 
that  unmarked,  grain  test  scales  be 
tested  to  the  same  tolerances  as  mariced 
scales.  Unmarked  scales  are  those 
manufactured  prior  to  January  1, 1986. 
Marked  grain  tests  scales  are  currently 
tested  using  a  step  tolerance  system. 
This  system  was  first  introduced  in  1985. 
In  the  step  tolerance  system,  the 
allowable  tolerance  for  error  is  small  for 
the  lower  scale  values  but  gradually 
increases  as  the  size  of  the  values 
increase.  In  the  fixed  tolerance  system, 
the  system  FGIS  now  uses  to  test 
unmarked  scales,  the  tolerance  is  the 
same  throughout  the  scale's  operational 
range.  Preliminary  evaluations  indicate 
that  all  FGIS-approved  grain  tests  scales 
currently  in  operation  should  test  as 
well  under  the  step  tolerance  system  as 
under  the  fixed  tolerance  system. 

3.  Section  T.4.  Radio  Frequency 
Interference  (RFI)  and  Other 
Electromagnetic  Interference 
Susceptibility,  Scale  Code  (2.20),  was 
added  to  ensure  that  scales  are  not 
adversely  affected  by  RFI.  Since  FGIS 
already  requires  scales  to  be  tested  for 
RFI  sensitivity,  the  impact  of  this 
requirement  should  be  negligible. 

FGIS  is  also  proposing  to  revise  the 
test  weight  requirement  for  non- 
automatic  hopper  scales.  Both  the  1985 
and  1988  edition  of  Handbook  44  specify 
that  test  weights  equal  to  or  more  than 
12.5  percent  of  the  capacity  of  such 
scales  must  be  used  to  test  these  scales. 
Prior  to  adoption  of  Handbook  44,  FGIS 
required  non-automatic  hopper  scales  to 
have  test  weights  equal  to  at  least  10 
percent  of  their  capacity.  In  the 
intervening  period,  the  Service  has 
found  that  12.5  percent  requirement  is 
'  too  costly,  of  limited  benefit,  and  not 
conducive  to  effective  elevator  | 

operation.  FGIS  proposes  that  the  test 
weight  requirement  in  section  N.3.  of 
Handbook  44  not  be  incorporated  by 
reference.  The  Service  will  reinstate  the 
10  percent  test  weight  requirement  for 
non-automatic  hopper  scales  by  a 
revision  to  the  FGIS  Weighing 
Handbook. 

Changes  in  Handbook  44  would  also 
necessitate  a  revision  to  802.0(b) 
concerning  those  provisions  that  could 
not  be  incorporated  by  reference 
because  the  provisions  do  not  pertain  to 
or  are  not  practical  for  FGIS  grain 
scales. 

Specifically,  FGIS  proposes  to  revise: 

1.  Section  802.0(a),  Applicability,  by 
revising  the  edition  of  Handbook  44  that 
is  incorporated  by  reference  from  the 
1985  edition  to  the  1988  edition. 


2.  Section  802.0(b),  Applicability,  by 
revising  the  list  of  Handbook  44  sections 
that  are  not  incorporated  by  reference 
as  follows: 

a.  Delete  Scale  Code  (2.20)  sections 
N.2.1.1.,  T.3.a3.,  and  T.3.8.4.  because  the 
code  in  which  these  sections  were 
located  is  not  in  the  1988  edition  of 
Handbook  44. 

b.  Delete  the  title  "(New)  Scale  Code 
(2.20)"  because  this  code  is  known  as 
the  "Scale  Code  (2.20)"  in  Uie  1988 
edition  of  Handbook  44. 

c  Delete  (new)  Scale  Code  (2.20) 
section  T.N.8.  because  the  requirements 
for  humidity  have  been  eliminated  from 
this  section  in  the  1988  edition  of 
Handbook  44. 

d.  Add  Scale  Code  (2.20)  section  N.3. 
because  this  requirement  does  not 
improve  the  evaluation  of  weighing 
systems  or  their  subsequent 
performance  and  therefore  is  deemed 
not  practical  for  FGIS  grain  scales. 

e.  Add  Scale  Code  (2.20)  section 
T.N.3.7.  because  "in  motion  weiring", 
regardless  of  the  kind  of  scale  used,  has 
been  deemed  unacceptable  for  grain 
weighing. 

List  of  Subjects  in  7  CFR  Part  802 

Administrative  practice  and 
procedure.  Export,  Grain,  Incorporation 
by  reference. 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  Part  802  is  proposed  to 
be  amended  as  follows: 

PART  802— {AMENDED] 

1.  The  authority  citation  for  Part  802 
continues  to  read  as  follows: 

Authority:  Pub.  L.  94-582, 90  Stat  2887,  as 
amended  (7  U.S.C.  71  et  seq.). 

2.  Section  802.0  is  revised  to  read  as 
follows: 

S  802.0    AppNcal><8ty. 

(a)  The  requirements  set  forth  in  this 
Part  802  describe  certain  specifications, 
tolerances,  and  other  technical 
requirements  for  grain  weighing 
equipment  and  related  grain  handUng 
systems  used  in  performing  Class  X  and 
Class  Y  weighing  services  and 
inspection  services  under  the  Act.  All 
scales  used  for  official  grain  weight  and 
inspection  certification  shall  meet 
applicable  requirements  contained  in 
the  FGIS  Weighing  Handbook,  the 
General  Code,  the  Scales  Code,  the 
Automatic  Bulk  Weighing  Systems 
Code,  and  the  Weights  Code  of  the  1988 
edition  of  National  Bureau  of  Standards' 
(NBS)  Handbook  44,  "Specifications. 
Tolerances  and  Other  Technical 
Requirements  for  Weighing  and 
Measuring  Devices"  (Handbook  44);  and 
NBS  Handbook  105-1,  "Specifications 


and  Tolerances  for  Reference  Standards 
and  Field  Standard  Weights  and 
Measures"  (Handbook  105-1).  Pursuant 
to  the  provisions  of  5  U.S.C.  552(a),  with 
the  exception  of  the  Handbook  44 
requirements  listed  in  paragraph  (b),  the 
materials  in  Handbooks  44  and  105-1 
are  incorporated  by  reference  as  they 
exist  on  the  date  of  approval  and  a 
notice  of  any  change  in  these  materials 
will  be  published  in  the  Federal 
Register.  The  NBS  Handbooks  are  for 
sale  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20403.  These  are 
also  available  for  inspection  at  the 
Office  of  the  Federal  Register,  Room 
8401, 1100  "L"  Street  NW.,  Washington, 
DC. 

(b)  The  following  Handbook  44 
requirements  are  not  incorporated  by 
reference:  • 

ScaleCode(2^ 

N.3.  Recommended  minimum  test  wei^ts 

N.3.1.1.  Test  train 

T.1.9.  Railway  track  scales  weighing  in 

motion 
T.N.3.&.  In  motion  weighing 
T.N.3.e.l.-4.  In  motion  weighing 
T.N.3.7.  In  motion  weighing 

Dated:  April  2a  198a 
W.  Kiik  Miller. 
Administrator. 
[PR  Doc.  88-11031  Filed  5-16-8a  a-45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26CFR  Parti 

[INTL-932-861 

Income  Taxes;  Traneition  Rules 

aoency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

summary:  This  document  contains 
proposed  regulations  relating  to 
transition  rules  with  respect  to 
implementing  the  changes  made  to 
section  904(f)  of  the  Internal  Revenue 
Code  of  1954  by  the  Tax  Reform  Act  of 
1988.  The  Tax  Reform  Act  of  1888 
changed  the  order  in  which  foreign 
source  losses  offset  U.S.  source  and 
foreign  source  incojne  of  a  taxpayer  and 
expanded  the  number  of  separate 
limitation  categories  for  income.  The 
regulations  would  provide  the  public 
with  guidance  needed  to  comply  with 
that  Act  and  would  affect  individuals 


and  entities  claiming  die  foreign  tax 
credit. 

DATCS:  Written  comments  and  request 
for  a  public  hearing  must  be  delivered  or 
mailed  by  July  18, 1988  The  amendments 
are  proposed  to  be  effective  for  taxable 
years  beginning  after  December  31, 1986. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention  CCJJl:T 
(INTL-832-86),  Washington,  DC  20224. 

FOR  njRTNBI  MFORMATICN  CONTACT: 
Willard  W.  Yates  of  the  Office  of 
Associate  Chief  Counsel  (International), 
within  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service.  1111 
Constitution  Avenue  NW..  Washington. 
DC  20224  (Attention:  CC±R:T). 
Telephone  202-566-3806  (not  a  toll-free 
call). 

SUPPLBiBITARV  INFORMATION: 
Background 

The  temporary  regulations  pubUshed 
in  the  Rules  and  Regulations  portion  of 
this  issue  of  the  Fecfaral  Regisler  adds 
new  S  1.904(f)-13T.  The  final  regulations 
that  are  proposed  to  be  based  on  the 
temporary  regulations  would  amend  26 
CFR  Part  1.  For  the  text  of  die  temporary 
regulations,  see  T.D.  8201,  published  in 
the  Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register. 

Executive  Otder  12291  and  Regulatory 
Flexibility  Ad 

The  Commissioner  of  Internal 
Revenue  has  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291  and 
that  a  Regidatoty  Impact  Analysis  is 
therefore  not  required.  Aldiough  this 
document  is  a  notice  of  a  proposed 
rulemaking  which  sohcits  public 
comment,  the  Internal  Revenue  Service 
has  concluded  that  the  regulations 
proposed  herein  are  interpretative  and 
that  the  notice  and  public  procedure 
requirements  of  5  U.S.C  553  do  not 
apply.  Accordingiy.  these  proposed 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act 
(5U.S.Cdiaptere). 

ComBMBts  and  Requests  for  a  Pttbiic 
Heeling 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  ei^t  copies)  to 
the  CommiBsioner  of  faitemal  Revenue. 
All  coraments  willbe  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held. 


notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

Drafting  Infbnnation 

The  principal  author  of  these 
regulations  is  Willard  W.  Yates,  of  the 
Office  of  Associate  Chief  Counsel 
(International),  within  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  Personnel  frt>m  other  offices  of 
the  Internal  Revenue  Service  and    — 
Treasury  Department  participated  in 
developing  the  regulations. 

List  of  Subjecto  in  28  CFR  1.861.1 
through  1.997-1 

Income  taxes.  Corporate  deductions. 
Aliens,  Exports,  DISC,  Foreign 
investments  in  U.S.,  Foreign  tax  credit 
FSC,  Source  of  income,  U.S.  investments 
abroad. 

Proposal  of  Regulations 

The  temporary  regulations  T.D.  8201, 
pubhshed  in  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  are  hereby  also  proposed  as 
final  regulations  under  section  904(1)  of 
the  Internal  Revenue  Code  of  1986. 
Lawrence  8.  Gibbs, 
Commissioner  of  Internal  Revenue. 

[PR  Doc.  88-10021  nied  S-16-8a  &45  am] 
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28CFR  Parti 

[Iim.-128-t7] 

Apportionnisnt  of  Expenses  in  ttie  FSC 
and  DISC  Contexts 

AOENCV:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 


;  This  document  contains 
proposed  Income  Tax  Regulations 
relating  to  apportionment  of  expenses  in 
die  FSC  and  INSC  contexts. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  July  18, 1988.  The 
amendments  are  proposed  to  be 
effective  for  taxable  years  beginning 
after  December  31, 1986. 


:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CCJJl:T 
[INTLr-28-86].  Washington.  DC  20224. 

FOR  FURTHCR  INFORMATION  CONTACT: 

Richard  Chewning  of  the  Office  of 
Associate  Chief  Counsel  (Interaational). 
within  the  Office  oF  Chief  Counsel 
Internal  Revenue  Service.  1111 
Constitution  Avenue  NW..  Washington. 
DC  20224,  (Attii:  CCJJLT).  Telephone 
202-568-6384.  (not  a  toll-free  call). 


SUPFLEMBITARV  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
section  861  (b)  of  the  Internal  Revenue 
Code. 
Discussion 

These  regulations  modify  S  1-861- 
8(f)(lHvi)(C)  to  provide  that  expenses, 
losses  and  other  deductions  that  have 
been  properiy  allocated  and  apportioned 
between  combined  gross  income  of  a 
related  suppUer  and  a  DISC  or  FSC  horn 
an  export  transaction  and  residual  gross 
income  are  not  also  allocated  and 
apportioned  to  gross  income  consisting 
of  certain  distributions  from  the  DISC  or 
FSC.  A  new  Example  (23)  is  added  to 
S  1.881-8(g)  by  these  regulations  to 
refiect  this  change.  Specifically,  new 
Example  (23)  illustrates  how  a  related 
supplier's  general  and  administrative 
expenses  are  apportioned  to  its  various 
classes  of  gross  income  if  the  related 
supplier  pays  commissions  to  the  FSC 
on  export  sales.  In  contrast  to  the 
apportionment  of  general  and 
administrative  expenses  in  existing 
Example  (22)  of  S  1.861-8(g)  which 
involves  an  export  sale  made  through  a 
DISC,  new  Example  (23)  illustrates  that 
there  is  not  a  second  stage 
apportionment  to  FSC  dividends 
attributable  to  the  FSC's  foreign  trade 
income  (except  to  the  extent  that  the 
foreign  trade  income  is  determined 
under  the  section  925(a)(3)  transfer 
pricing  method)  of  the  related  supplier's 
general  and  administrative  expenses 
that  have  already  been  apportioned  to 
the  combined  taxable  income  of  the  FSC 
and  the  related  supplier.  The  example 
also  illustrates  that  the  related  supplier's 
research  and  development  expenses  are 
apportioned  in  a  Hke  manner. 

bi  addition,  new  Example  (23)  of 
S  1.861-B(g)  illustrates  tiiat  in  die  DISC 
context,  there  will  not  be  a  second  stage 
apportionment  to  DISC  dividends  of  the 
related  supplier's  expenses  that  have 
already  been  apportioned  to  the 
combined  taxable  income  of  the  DISC 
and  the  related  supplier.  Existing 
Example  (22)  of  §  1.861(g]  applies  only 
with  regard  to  taxable  years  beginning 
before  January  1. 1987. 

New  Example  (23)  does  not  apply  to 
corporations  electing  the  application  of 
section  936. 
Drafting  Infonnatioo 

The  principal  author  of  these 
regulations  is  Richard  Chewning  of  the 
Office  of  Associate  Chief  Counsel 
(International),  within  the  Office  of 
Chief  Counsel.  Internal  Revenue 
Sernce.HoMtever.  personnel  from  other 
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offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  these  regulations,  both  on 
matters  of  substance  and  style. 

Commmts  and  Requests  for  a  Public 
Hearii^  1 

Before  adopting  as  final  regulations 
these  proposed  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
(preferably  eight  copies)  to  the 
Commissioner  of  Internal  Revenue.  All 
comments  will  be  available  for  public 
inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  to  be 
held,  notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

Special  Analyses  | 

Although  this  document  is  a  notice  of 
proposed  rulemaking  which  solicits 
public  comment,  it  has  been  concluded 
that  the  proposed  regulations  are 
interpretative  and  that  the  notice  and 
public  comment  procedural 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  these  proposed 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act 
(5  U.S.C.  Chapter  6J.  It  has  been 
determined  that  this  proposed  rule  is  not 
a  major  legislative  regulation  subject  to 
Executive  Order  12291.  Accordingly,  a 
Regulatory  Impact  Analysis  is  not 
required. 

List  of  Subjects  in  28  CFR  lMl-1 
through  1.997-1 

Income  taxes.  Aliens,  Exports,  DISC, 
Foreign  investment  in  U.S.,  Foreign  tax 
credit,  FSC,  Sources  of  income.  United 
States  investments  abroad. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  the  proposed 
amendments  to  26  CFR  Part  1  are  as 
follows: 

PART  1— {AMENDED] 

Paragraph  1.  The  authority  for  Part  1 
continues  to  read  in  part 

Authority:  26  U.S.C.  7805.  *  *  * 

Par.  2.  Section  1.861-B(f)(l)  (iii]  and 
(vi)(C]  is  revised  to  read  as  follows: 

§1.S51-«  Computation  of  taxable  hicoine 
from  source*  wttMn  ttie  United  Statae  and 
from  ottier  sources  and  activities. 


(f)  Miscellaneous  matters — (1) 
Operative  sections.  •  *  * 

[iii)  DISC  and  FSC  taxable  income. 
Sections  925  and  994  provide  rules  for 
determining  the  taxable  income  of  a  FSC 


and  DISC,  respectively,  with  respect  to 
qualified  sales  and  leases  of  export 
property  and  qualified  services.  The 
combined  taxable  income  method 
availabe  for  making  determination  of  a 
DISC'S  taxable  income  provides, 
without  consideration  of  export 
promotion  expenses,  that  the  taxable 
income  of  the  DISC  shall  be  50  percent 
of  the  combined  taxable  income  of  the 
DISC  and  the  related  supplier  derived 
from  sales  and  leases  of  export  property 
and  from  services.  In  the  FSC  context, 
the  taxable  income  of  the  FSC  equals  23 
percent  of  the  combined  taxable  income 
of  the  FSC  and  the  related  supplier. 
Pursuant  to  regulations  under  sections 
925  and  994,  this  section  provides  rules 
for  determining  the  deductions  to  be 
taken  into  account  in  determining 
combined  taxable  income,  except  to  the 
extent  modified  by  the  marginal  costing 
rules  set  forth  in  the  regulations  under 
sections  925(b)(2)  and  994(b)(2)  if  used 
by  the  taxpayer  as  provided  therein.  See 
Examples  (22)  and  (23)  of  paragraph  (g) 
of  this  section.  In  addition,  the 
computation  of  combined  taxable 
income  is  necessary  to  determine  the 
applicability  of  the  section  925(d) 
limitation  and  the  "no  loss"  rules  of  the 
regulations  under  sections  925  and  994. 
*        *        •        *        • 

(vi)  *  •  * 

(C)  The  separate  classifications  of 
income  to  which  the  foreign  tax  credit 
limitation  is  applied  separately  under 
section  904(d)  (as  in  effect  after 
enactment  of  the  Tax  Reform  Act  of 
1988).  In  the  case  of  expenses,  losses, 
and  other  deductions  that  have  been 
properly  allocated  and  apportioned 
between  combined  gross  income  of  a  . 
related  supplier  and  a  DISC  or  former 
DISC  under  section  994  and  residual 
gross  income,  such  deductions  are  not 
also  allocated  and  apportioned  to  gross 
income  consisting  of  certain 
distributions  from  the  DISC  or  former 
DISC  with  respect  to  DISC  or  former 
DISC  taxable  years  beginning  after 
December  31, 1986.  Accordingly, 
Example  (22)  of  paragraph  (g)  of  this 
section  does  not  apply  to  distributions 
from  a  DISC  or  former  DISC  with 
respect  to  DISC  or  former  DISC  taxable 
years  beginning  after  December  31, 1986. 
In  addition,  for  taxable  years  beginning 
after  December  31, 1986,  in  the  case  of 
expenses,  losses,  and  other  deductions 
that  have  been  properly  allocated  and 
apportioned  between  combined  gross 
income  of  a  related  supplier  and  a  FSC 
under  section  925  and  residual  gross 
income,  such  deductions  are  not  also 
allocated  and  apportioned  to  gross 
income  consisting  of  distributions  from 
the  FSC  or  former  FSC  which  are 


attributable  to  the  foreign  trade  income 
of  the  FSC  or  former  FSC  (except  to  the 
extent  that  the  foreign  trade  income  is 
determined  under  the  section  925(a)(3) 
transfer  pricing  method).  See  Example 
(23)  of  paragraph  (g)  of  this  section: 
•        •        *        *        * 

Per.  3.  Example  (22)  of  S  1.861-8  (g)  is 
amended  by  adding  immediately  after 
subdivision  (iii)  a  subdivision  (iv)  to 
read  as  follows: 

§1.M1-«    Computatfcm  of  taxaM*  Income 
from  sources  within  tit*  United  States  and 
from  other  sources  and  activities. 

***** 

(g)  General  examples.  *  •  * 

Example  (22).  *  *  * 

(iv)  This  Example  (22)  applies  only  to  DISC 
taxable  years  beginning  before  January  1. 
1987,  and  to  distributions  &om  a  DISC  or 
former  DISC  with  respect  to  DISC  or  former 
DISC  taxable  years  beginning  before  January 
1, 1987. 
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Par.  4.  Example  23  of  S  1.861-8(g)  is 
removed  and  replaced  with  new 
Example  (23)  to  read  as  follows: 

91.88IJ  Computation  of  taxaiila  Income 
form  aources  wHttln  ttM  United  States  and 
from  ottier  sources  and  acttvities. 


(g)  General  examples.  •  *  * 

Example  (23)— Foreign  Sales 
Corporations— {i]  Facts.  R,  a  domestic 
corporation,  manufactures  a  product  line  of 
electronic  equipment  and  sells  it  to  retailers 
both  in  the  IJnited  States  and  in  foreign 
coiuitries  through  foreign  sales  branches.  On 
January  1, 1988,  R  established  FSC,  a  wholly 
owned  corporation,  in  a  possession  of  the 
United  States.  FSC  elected  under  section 
922(a)(2)  foreign  sales  corporation  status. 
Both  R  and  FSC  are  calendar  year 
corporations.  R  entered  into  a  written 
agreement  with  FSC  whereby  FSC  was 
granted  a  sales  franchise  widi  respect  to  the 
export  sales  of  the  electronic  equipment, 
which  is  export  property  as  defined  in  section 
927(a].  Under  the  agreement,  FSC  would 
receive  commissions  with  respect  to  those 
exports  equal  to  the  maximum  amount 
permitted  to  be  received  under  the 
administrative  pricing  rules  of  section 
925(a)(1)  and  (2).  The  maximum  amount  will 
equal  the  expenses  incurred  by  FSC  plus  the 
maximum  proRt  permitted  to  be  earned  by 
FSC  imder  the  pricing  rules.  In  1988,  the  profit 
earned  by  FSC  was  $354,424.  This  profit  was 
determined  using  the  combined  taxable 
income  administrative  pricing  method  of 
sectior  92S(a)(2).  FSC  paid  taxes  to  the 
United  States  in  the  amount  of  $41,914  (/.a., 
$354,424  X  8/23  X  .34).  The  FSC  did  not  pay 
any  foreign  tax.  On  September  15, 1989,  FSC 
paid  R  a  dividend  of  $312,510  [i.e..  profit  less 
United  States  tax).  The  100%  dividends 
received  deduction  of  section  245(c)  applied 
to  this  dividend.  In  1988,  R  had  total  export 
sales  of  $7,700,000  for  which  its  cost  of  goods 
sold  was  $6,000,000.  Thus,  its  gross  income  on 


those  sales  was  $1,700,000.  Those  sales 
occtured  outside  the  United  States. 
Moreover,  R  had  U.S.  domestic  sales  of 
$12,000,000  on  which  it  earned  gross  income 
of  $900,000.  R  received  royalty  income  from 
the  foreign  Ucense  of  its  electronic  technology 
in  the  amount  of  $1,000,000.  R's  deductible 
general  and  administrative  expenses 
allocable  to  all  gross  income  are  $125,000.  For 
purposes  of  this  example,  it  is  assumed  that  R 
did  not  incur  any  research  and  development 
expenses.  In  addition,  it  is  assumed  that  R 
did  not  incur  any  direct  selling  expenses  with 
respect  to  either  its  domestic  or  foreign  sales. 
FSC  incurred  $100,000  of  expenses  relating  to 
the  activities  and  functions  referred  to  in 
section  924(c),  (d)  and  (e).  FSC  will  receive 
the  maximum  commission  and  profit  under 
the  combined  taxable  income  method  of 


section  925  (a](2].  Under  this  method.  FSC 
will  receive  a  profit  equal  to  23%  of  the 
combined  taxable  income  attributable  to  the 
export  sale  of  the  electronic  equipment 
computed  on  a  product  line  basis. 

(ii)  Allocation.  For  purposes  of  determining 
combined  taxable  income  of  R  and  FSC  from 
export  sales,  R's  general  and  administrative 
expenses  of  $125,000  must  be  allocated  to  and 
apportioned  between  gross  income  resulting 
from  the  production  and  sale  of  the  electronic 
equipment  for  foreign  markets,  and  from  the 
production  and  sale  of  the  electronic 
equipment  for  the  domestic  market 

(iii)  Apportionment — (a)  Combined 
Taxable  Income.  In  order  to  compute  the 
combined  taxable  income  from  the 
production  and  sale  of  the  electronic 
equipment.  R's  general  and  administrative 


expenses  of  $125,000  are  apportioned 
between  the  statutory  grouping  of  gross 
income  under  section  863(b]  from  the  export 
of  the  electronic  equipment  and  the  residual 
grouping  of  gross  income  from  domestic  sales 
and  foreign  Ucenses.  None  of  R's  general  and 
administrative  expenses  are  apportioned  to 
the  FSC  distribution  of  $312,510.  In  the 
absence  of  more  specific  or  contrary 
information,  R's  general  and  administrative 
expenses  may  be  apportioned  on  the  basis  of 
gross  income  in  the  respective  groupings,  as 
follows: 

Apportionment  of  general  and 
administrative  expenses  to  die  section  863(b) 
statutory  grouping,  gross  income  from  exports 
of  electronic  equipment 


$1254)00  X 


$1,700,000 


'  Apportionment  of  general  and 
administrative  expenses  to  the  residual 


($l,700,000+$900,000+$l,000.000) 

grouping,  gross  income  from  domestic  sales 
of  electronic  equipment  foreign  royalty 


=  $59,028 


income  from  hcensing  electronic  equipment 
technology: 


$125,000  X 


($000,000+$1,000,000) 


($1.700.000+$eOO,000+$1.000.000 


=  $65,972 


Total  apportionment  of  gen- 
eral and  administrative  ex- 
penses.. 


$125,000 


On  the  basis  of  this  apportionment  the 
combined  taxable  income  cmd  FSC's  portion 
of  the  combined  taxable  income  may  be 
calculated  as  follows: 


Gross  income  from  exports $1,700,000 

Less: 
FSC  section  924(c),  (d)  and 

(e)  expenses 100,000 

Apportioned   general    and 
administrative  expenses ... 59,028 

Total  expenses (159.028) 

Combined  taxable  income 1,540,972 

FSC's  income — 23%  of  com- 
bined taxable  income :.....  354,424 


{B)R's  section  863(b)  taxable  income.  R's 
total  section  863(b]  taxable  income  from  the 
export  sales  equals  77%  of  combined  taxable 
income  and  is  computed  as  follows: 


Gross  receipts $7,700,000 

Cost  of  goods  sold 6,000.000 

Gross  income 1.700,000 

Less: 
Apportioned   general    and 

administrative  expenses ...  59,028 

Commission  to  FSC 454.424 

Total (513.452) 

R's  taxable  income 1,186.548 


deductions  in  computing  R's  section  863(b) 
taxable  income. 

[C)R'8  foreign  source  royalty  income.  In 
order  to  determine  the  amount  of  taxable 
income  of  R  from  sources  without  the  United 
States  relating  to  the  royalty  income,  the 
remaining  general  and  administrative 
expenses  of  $65,972  are  apportioned  between 
the  statutory  grouping,  foreign  royalty 
income,  and  the  residual  grouping  of  gross 
income  from  sources  within  the  United 
States.  The  computations  below  illustrate  this 
apportionment: 

Apportionment  of  the  general  and 
administrative  expenses  to  the  statutory 
grouping,  foreign  royalty  income: 


$65,972  X 


$1,000,000 


As  illustrated,  all  of  the  general  and 
administrative  expenses  apportioned  to 
combined  taxable  income  are  taken  as 


^  $34  722 

($i,ooo,ooo-(-$goo,ooo) 

grouping,  gross  income  from  domestic  sales 
'    of  electronic  equipment 

Apportionment  of  general  and 
adiriinistrative  expenses  to  the  residual 
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$65,972  X 


$900,000 


=  $n.2SD 


($i.ooaooo+$9oo.ooo) 

(iv)  R  's  foreign  source  income  from  the 
sales  using  FSC  as  a  commission  agent.  R's 
section  863(b)  income  of  $1,186,548  from  the 
export  sales  of  electronic  equipment 
manufactured  in  the  United  States  and  sold 
in  foreign  countries  will  qualify  for  sourdng 
partly  from  within  and  partly  from  without 
the  United  States  in  accordance  with  S 1863- 
3.  For  purposes  of  this  example,  it  is  assumed 
that  R's  income  qualifies  for  sourcing  on  the 
basis  of  Example  (2)  of  i  1.863-3(b)(2). 
Accordingly,  one-half  of  the  income 
($593,274]  would  qualify  as  foreign  source 
income.  However,  since  the  export  sales  were 
made  using  a  foreign  sales  corporation  as  a 
commission  agent  on  the  sale,  section 
927(e)(1)  will  operate  to  limit  R's  foreign 
source  income  to  $385,243.  Under  section 
927(e)(1),  R's  foreign  source  income  on  the 
export  transaction  may  not  exceed  the 
amount  which  would  have  been  treated  as 
foreign  source  income  had  the  comparable 
DISC  pricing  rule,  in  this  case  the  50%  of 
combined  taxable  income  method,  been  used 
to  compute  FSC's  profit.  The  calculations 
under  section  927(e)(1)  are  as  follows  (for 
purposes  of  this  example,  it  is  assumed  that 
there  are  no  export  promotion  expenses): 


None  of  die  expenses  are  apportioned  to 
DISC  dividends. 


Combined  Taxable  Income  (CTI) 

DISC  income  (50%  of  CTI)„. 
R's  income  (50%  of  CU)     

Source  of  R's  income: 

U  S  source 

$1,540,972 
770.486 
77a486 

$385,243 

Foreign  source 

$385,243 

(v)  Research  and  development  expenses. 
For  purposes  of  this  example,  it  was  assumed 
R  did  not  incur  any  research  and 
development  expenses  (R&D  expenses).  Had 
R  incurred  R&D  expenses,  for  purposes  of 
computing  the  combined  taxable  income  from 
the  production  and  sale  of  the  electronic 
equipment,  those  R&D  expenses  would  have 
been  allocated  and  apportioned  between  the 
statutory  grouping  of  gross  income  frotli  the 
export  of  the  electronic  equipment  and  the 
residual  grouping  of  gross  income  frtun 
domestic  sales  and  foreign  licenses,  R&D 
expenses  would  also  have  been  apportioned 
to  R's  export  sales  and  royalty  income  In 
order  to  determine  R's  section  863(b)  taxable 
income  from  export  sales.  As  with  the 
apportionment  of  general  and  administrative 
expenses  none  of  the  R  &  D  expenses,  are 
apportioned  to  the  dividends  from  the  FSC. 

(vi)  Apportionment  of  expenses  in  DISC 
context  For  taxable  years  beginning  after 
December  31, 1986,  general  and 
administrative  expenses  and  research  and 
development  expenses  of  a  related  supplier 
in  a  DISC  context  are  also  allocated  and 
apportioned  as  illustrated  in  this  example. 


Lawrence  B.  Gibfaa, 

Commissioner  of  Internal  Revenue. 

[FR  Doc.  88-11004  Filed  5-16-88;  8:45  am] 
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VETERANS  AOMMISTRATtON 

38  CFR  Part  9 

Servteemcn's  and  Veterans'  Group 
Life  Insurance 

AQENCV:  Veterans  Administration. 
ACnON:  Proposed  regulation. 

summary:  The  Veterans  Administration 

{VAl  is  amending  its  regulations  relating 
to  Servicemen's  and  Veterans'  Gorup 
Life  Insurance  to  reflect  that  the  law 
provides  that  members  of  the  Individual 
Ready  Reserve  (IRR)  and  the  Inactive 
National  Guard  (ING)  are  eligible  to  be 
issued  Veterans'  Group  Life  Insurance. 
Members  of  the  IRR  and  ING  will  be 
able  to  obtain  Veterans'  Group  Life 
Insurance  (VGLI)  by  submitting  an 
application  together  with  the  initial 
premium  within  120  days  of  becoming  a 
member  of  the  IRR  or  ING.  If  the 
application  and  required  premium  are 
not  submitted  within  the  120  day  period, 
insurance  may  still  be  granted  provided 
an  application,  the  initial  premium  and 
evidence  of  insurability  are  submitted 
within  one  year  of  the  expiration  of  the 
initial  120  day  period. 
DATES:  Comments  must  be  received  on 
or  before  June  17, 1988.  Comments  will 
be  available  for  public  inspection  imtil 
July  1, 1988.  The  effective  date  of  this 
regulation,  if  promulgated,  is  the  date  of 
publication  of  the  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  v\nritten  comments, 
suggestions,  or  objections  regarding  the 
proposed  regulation  to  the 
Administrator  of  Veterans  Affairs 
(271A),  Veterans  Administration,  810 
Vermont  Avenue  NW.,  Washington,  DC 
20420.  All  written  comments  received 
will  be  available  for  pubUc  inspection 
only  in  the  Veterans  Services  Unit, 
Room  132  of  the  above  address,  between 
the  hours  of  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday  (except 
holidays)  until  July  1, 1988. 
FOR  RJRTHER  INFORMATION  CONTACT: 

Mr.  Paul  F.  Koons,  Assistant  Director  for 


Insurance.  Veterans  Administration 
Regional  Office  and  Insurance  Center, 
P.O.  Box  8079.  Philaddphia.  PA  19101. 
(215)  951-5380. 

8UFPLEMENTARV  INFORMATION:  The 
Administrator  of  Veterans  Affairs 
hereby  certifies  that  this  proposed 
regulation,  if  promulgated,  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601-612.  Pursuant  to  5 
U.S.C.  605(b)  this  proposed  regulation  is, 
therefore,  exempt  from  the  Initial  and 
final  regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 
The  reason  for  this  certification  is  that 
this  regulation  will  affect  only  certain 
VGLI  applicants.  It  will,  therefore,  have 
no  significant  direct  impact  on  small 
entities  in  terms  of  compliance  costs, 
paperwork  requirements  or  effects  on 
competition. 

The  Agency  has  also  determined  that 
this  proposed  regulation  is  nonmajor  in 
accordance  with  Executive  Order  12291, 
Federal  Regulation.  This  proposed 
regulation  will  not  have  a  large  effect  on 
the  economy,  will  not  cause  an  increase 
of  costs  or  prices,  and  will  not  otherwise 
have  any  significant  adverse  economic 
effects. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  Number  for  this 
regulation  is  64.103. 

List  of  Subjects  in  38  CFR  Part  9 

Life  insurance,  Servicemen's  and 
veterans'  group. 

Approved:  April  11, 198a 
Thomas  K.  Tumage, 
Administrator. 

PART  9— [AMENDED] 

In  38  CFR  Part  9,  Servicemen's  Group 
Life  Insurance  and  Veterans '  Group  Life 
Insurance,  S  9,3  is  proposed  to  be 
amended  by  adding  paragraph  (f)  to 
read  as  follows: 

S9.3   AppHcation*. 
*        •       •       *       * 

(f)  Members  of  the  Individual  Ready 
Reserve  and  the  Inactive  National 
Guard  are  eligible  to  be  granted 
Veterans'  Group  Life  Insurance  provided 
an  application  together  with  the  initial 
premium  are  submitted  to  the 
administrative  office  within  120  days  of 
becoming  a  member  of  either 
organization.  If  an  application  and  the 


initial  premium  are  not  submitted  within 
the  120  day  period  as  set  forth  in  this 
paragraph.  Veterans'  Group  Life 
Insurance  may  still  be  granted  provided 
an  application,  the  initial  premium  and 
evidence  of  insurability  are  submitted 
within  one  year  of  the  expiration  of  the 
initial  120  day  period. 

(Authority:  38  U.S.C.  777) 

(FR  Doc.  86-11019  Filed  5-16-88: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  91 

(CGD82-004a] 

Alternative  Provisions  for 
Reinspection  of  Offshore  Supply 
Vessels  In  Foreign  Ports 

agency:  Coast  Guard,  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  is  proposing 
regulations  to  permit  alternative 
examinations  of  Offshore  Supply 
Vessels  (OSVs)  of  less  than  400  gross 
tons  operating  from  foreign  ports  in 
place  of  the  Coast  Guard  examination 
required  for  reinspection  of  these 
vessels.  OSV  owners  must  reimburse 
the  Coast  Guard  for  the  expenses  of 
marine  inspectors  conducting  foreign 
inspections,  and  they  occassionally  bear 
the  cost  of  relocating  vessels  to  certain 
ports  to  facilitate  required  inspections. 
Foreign  inspections  of  OSVs  fi^quentiy 
require  Coast  Guard  personnel  to  be 
assigned  to  temporary  duty  in  remote 
locations  where  their  official  status  and 
personal  security  are  matters  of  concern, 
and  result  in  a  less  than  optimum 
allocation  of  Coast  Guard  resources. 
The  benefits  of  alternative  examinations 
would  include  flexibility  and  financial 
savings  to  the  OSV  industry,  and  more 
effective  and  secure  use  of  limited  Coast 
Guard  resources. 

date:  Comments  must  be  received  on  or 
before  August  15, 1988. 
addresses:  Comments  may  be  mailed 
to  Commandant  (G-CMC/21)  (CGD  84- 
004a),  U.S.  Coast  Guard,  2100  Second  SL 
SW.,  Washington,  DC  20593-  Comments 
will  be  available  for  inspection  or 
copying  at  the  Office  of  the  Marine 
Safety  Council  (G-CMC),  Room  21ia  at 
the  above  address,  between  the  hours  of 
8  a.m.  and  3  pjn.,  Monday  through 
Friday,  except  holidays.  The  telephone 
number  is  (202)  267-1477. 
FOR  FURTHER  INFORMATION  CONTACT 
CDR  R.S.  Tweedle,  Office  of  Marine 


Safety,  Security  and  Environmental 
Protection.  (202)  287-1045. 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  comments,  data, 
or  arguments.  Each  comment  should 
include  the  name  and  address  of  the 
person  submitting  the  comment, 
reference  the  docket  number  (82-004a) 
and  the  specific  section  of  the  proposal 
to  which  each  comment  appUes,  and 
give  the  reason  for  the  comments. 
Persons  desiring  acknowledgment  that 
their  comments  have  been  received 
should  enclose  a  stamped,  addressed 
postcard  or  envelope. 

All  comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportimity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 

This  rulemaking  is  an  extension  of  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  published  on 
February  14. 1983,  entiUed  "Offshore 
Supply  Vessel  Regulations"  [CGD  82- 
004].  Two  (2)  comments  were  received 
on  parts  of  the  ANPRM  which  proposed 
changes  to  the  scope  and  timing  of  •' 
reinspections.  One  (1)  commient 
suggested  that  reinspections  had 
previously  been  eliminated  from  Coast 
Guard  regulations. 

Drafting  Information 

The  principal  persqps  involved  in 
drafting  this  proposal  are  Mr.  John  M. 
Kinsey,  Project  Manager,  Office  of 
Marine  Safety,  Security  and 
Environmental  Protection  and  Mr. 
Willian  Register,  Project  Counsel.  Office 
of  Chief  Counsel 

Background  and  Objective 

OSVs  are  inspected  for  certification 
every  two  years.  They  are  required  to  be 
reinspected  once  between  the  tenth  and 
fourteenth  month  of  the  period  of 
validity  of  the  certificate  of  inspection. 
This  notice  addresses  reinspections  and 
proposes  an  alternative  procedure  to 
having  Coast  Guard  personnel  conduct 
the  examination  required  for  the 
reinspection  of  OSVs  that  are 
continuously  employed  outside  of  the 
United  States. 

In  46  U.S.C.  2101(19)  an  OSV  is 
defined  as  a  motor  vessel  of  more  than 
15  gross  tons  but  less  than  500  gross  tons 
that  regularly  carries  goods,  supplies  or 
equipment  in  support  of  exploration, 
exploitation  or  production  of  offshore 
mineral  or  energy  resources  and  is  not  a 
small  passenger  vessel.  Further,  46 


U.S.C.  3306(f)  recognizes  OSVs  as  a 
distinct  vessel  type  and  requires  that 
regulatory  consideration  be  given  to  the 
characteristics,  methods  of  operation, 
and  nature  of  service  of  these  vessels. 

The  Coast  Guard  is  currently  engaged 
in  rulemaking  which  will  set  uniform, 
minimimi  standards  for  OSVs.  An 
advance  notice  of  proposed  rulemaking, 
CGD  82-004.  "Offshore  Supply  Vessel 
Regulations,"  was  published  in  the 
Federal  Register  on  February  14, 1983 
(48  FR  6636).  Some  degree  of  self- 
examination  was  discussed  in  the 
ANPRM,  together  widi  proposed 
changes  in  die  intervals  for  inspections 
and  the  scope  of  inspection.  Until  this 
rulemaking  is  completed,  OSVs  are 
inspected  and  certificated  imder  the 
provisions  of  46  CFR  Subchapter  I  (Parts 
90-09),  "Cargo  and  Miscellaneous 
Vessels."  For  the  reasons  explained 
below,  the  self-examination  aspect  of 
die  Offshore  Supply  Vessel  Regulations 
rulemaking  is  being  considered 
separately  in  this  rulemaking. 

The  relevant  provisions  in  46  CFR 
Subpart  91.27  require  at  least  one 
reinspection  on  each  vessel  holding  a 
two  year  certificate  of  inspection  under 
Subchapter  I.  Generally,  this 
reinspection  is  required  to  be  made 
between  the  tenth  and  fourteenth  month 
of  the  period  of  vaUdity  of  the 
certificate.  A  reinspection  is  not 
intended  to  be  equivalent  to  an 
inspection  for  certification.  The  scope  of 
a  reinspection  is  intended  to  be 
appropriate  to  assure  the  continued  safe 
operation  of  a  vessel.  The  level  of  detail 
varies  according  to  the  conditions  foimd, 
the  maintenance  performed  on  the 
vessel,  and  the  vessel's  safety  history. 

While  a  large  number  of  OSVs 
operate  in  areas  where  Coast  Guard 
inspectors  are  reasonably  available,  an 
increasing  and  significant  number  are 
based  overseas  due  to  a  decline  in  the 
domestic  offshore  exploration  and 
production  industry  in  recent  years. 
Some  have  been  based  in  remote 
locations,  and  to  not  normally  retiun  to 
die  United  States.  Under  46  U.S.C. 
3317(b),  vessel  owners  or  operators  must 
reimburse  the  Coast  Guard  for  inspector 
travel  and  per  diem  costs  incurred  to 
conduct  inspections  in  foreign  ports. 

The  Coast  Guard  believes  that  the 
reinspections  required  by  46  CFR 
Subpart  91.27  are  necessary  to  promote 
and  maintain  marine  safety.  However,  it 
is  noted  that  overseas  reinspections  of 
these  vessels  residts  in  less  than 
optimum  allocation  of  Coast  Guard 
resources.  In  addition,  the  official  status 
and  personal  security  of  marine 
inspectors  assigned  to  temporary  duty 
overseas  in  remote  locations  where 
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OSVs  c^>ente  are  also  matter*  of 
concern.  Recently,  the  Coast  Guard  was 
temporarily  unable  to  provide  inspectors 
to  conduct  OSV  inspections  due  to  civil 
unrest  in  one  area.  Coast  Guard 
personnel  may  not  have  status  in  some 
countries  and  may  be  vulnerable  to  local 
laws.  Current  reinspection  procedures 
are  costly  to  vessel  owners  and 
operators  who  are  basing  more  vessels 
in  foreign  waters  and  must  reimburse 
the  govenunenLior  the  per  diem  and 
travel  cost  incurred  by  the  Coast  Guard 
in  performing  these  inspections. 

To  minimize  the  special  concerns 
arising  from  foreign  inspections  of 
OSVs.  the  Coast  Guard,  in  cooperation 
with  interests  that  own  or  operate  80% 
of  all  inspected  OSVs,  has  developed  a 
data  base  of  OSVs  operating  overseas. 
The  Coast  Guard  provides  t^e  owner/ 
operators  with  advisories  of  vessel 
inspection  dates,  inspector  locations, 
projected  inspection  schedules,  and 
future  inspection  requests  to  assist  in 
scheduling  multiple  inspections  and 
avoid  vessel  relocations  where  possible. 
The  Coast  Guard  also  notifies  the 
Department  of  State  and  cognizant 
embassies  of  the  itinerary  of  inspectors 
performing  overseas  inspections  while 
on  temporary  duty. 

In  the  past  the  Coast  Guard  has 
always  used  marine  inspectors  to 
examine  OSVs  requiring  reinspection 
overseas.' but.  in  this  very  nanrow  set  of 
circumstances,  to  allow  the  marine 
safety  resources  of  the  Coast  Guard  to 
be  used  more  effectively,  and  to  reduce 
costs  to  the  agency  and  to  the  marine 
industiy.  the  Coast  Guard  considers  that 
pursuing  alternative  methods  of 
reinspection  is  timely.  Some  decree  of 
self-examination  is  possible  in  these 
circumstances  because  of  the  relativdy 
small  size,  simpticity  and  traditional  tuill 
form  of  most  OSVs.  the  presence  of 
licensed  crew  members  aboard  these 
vessels,  and  since  the  Coast  Guard  will 
continue  to  poform  detailed  inspections 
for  certification  every  two  years  and 
two  drydock  examinations  in  each  five 
year  period.  This  type  of  pro^vm  can  be 
kept  woricable  because  of  the  finaBCial 
incentives  to  owners  seeking  self- 
examination  and  because  of  the 
enforcement  tools  available  to  the  Coast 
Guard  for  dealing  with  the  owner/ 
operator  or  Master  for  violations  of 
appUcable  requirements.  The  Coast 
Ckiard  is  not  proposing  alternative 
reinspection  examinations  for  other 
types  of  vessels  because  of  their  size, 
complexity,  service,  equipment,  scope  of 
(^>erations  and  potential  risks  to  the 
environment  aiKl  crews. 

The  possibility  of  discontinuing  Coast 
Guard  reinspections  was  considered. 


While  this  would  rmaove  the  financial 
burden  on  the  industry  and  reduce 
Coast  Guard  costs,  it  was  felt  that  the 
level  of  safety  would  decrease  because 
of  decreased  accountability.  A  program 
utilizing  Coast  Guard  approved 
independent  inspectors  hired  by  the 
owners  of  OSVs  was  also  considered. 
In  addition  to  the  cost  to  the  government 
in  developing  and  managing  the 
approval  program  and  the  burden  on  the 
inspectors  in  obtaining  api»oval.  this 
would  impose  substantial  additional 
expense  on  the  industry  by  requiring  the 
use  of  fee  paid  services.  Consideration 
was  also  given  to  delegating  the 
reinspection  examinations  to  specific 
third  parties  under  the  provisions  of 
existing  law.  This  alternative  was  not 
acceptable  as  it  would  also  impose 
substantial  costs  oo  the  industry  in  the 
form  of  fees  and  expenses.  In  additioo. 
most  OSVs  are  not  classed  by  a  U.S. 
classification  society.  The  alternative 
selected  was  a  program  of  self- 
examination  with  Coast  Goard  overti^ 
and  evaluation  accompUslied  throng 
the  existing  marine  inspection  progranL 
This  choice  would  mimmiTw  the  cost  to 
the  industry  because  it  is  ffexible  and 
allows  several  alternatives.  By  allowing 
existing  Coast  Guard  resources  to  be 
concentrated  on  problem  areas,  such  a 
program  would  maintain  ova-all  safety 
in  the  OSV  mdnstiy. 

This  rulemaking  ccmcems  only  who 
may  perform  the  examinations 
conducted  for  reinspection  and  how  the 
examination  reports  will  be  evaluated. 
The  proposed  rulemaking  for  "Offshore 
Supply  Vessels"  considers  the  intervals 
for  and  the  scope  of  reinspections.  In 
place  of  the  reinspection  process 
currently  required,  the  Coast  Guard  is 
considering  permitting  reinspection 
examinations  of  OSVs  by  the  Masters 
of  the  vessels  or  by  persons  retained  or 
employed  by  the  owner/operator, 
provided  the  Master  and  the  person 
performing  the  examination  verifies  the 
accuracy  of  the  examination  report 
Coast  Guard  inspectors  would  continue 
to  conduct  inspections  for  certificaticm 
every  two  years  and  two  drydock 
examinations  in  any  five  year  period. 
This  proposal  contemplates  that  the 
marine  inspector  performing  the  biennial 
inspection  iot  certification  would 
comment  in  the  record  of  the  inspection 
whether  the  vessel  should  be  considered 
for  self-examination.  The  proposed  rules 
would  require  a  factual  report  of  the 
results  of  the  reinspection  examination 
to  be  salmiitted  to  the  Coast  Guard  The 
vessel's  Master  would  be  required  to 
perfona  the  examinatioa  and  sulmiit  the 
report  or.  in  the  alternative,  verify  the 
results  of  an  examination  by  another 


lepteaentative  of  the  owmer/opeffator  on 
the  basis  of  persooal  knowtec^  The 
report  would  be  forwarded  to  the  Coast 
Guard  via  the  o«nief  or  operator  oi  the 
vessel.  Coast  Guard  Htspectora  would 
review  reinspectioa  examination 
rqxvts,  conduct  the  anticipated 
increased  number  of  forei^  biennial 
inspections  and  drydock  examinations 
of  OSVs  (resulting  from  the  increased 
number  of  OSVs  operating  in  foreign 
ports),  conduct  oversight  of  the  alternate 
examination  program,  and  carry  out  an 
unchanged  overall  OSV  inspection 
program  on  vessels  based  in  U.S. 
watbfs. 

The  Officer  in  Charge.  Marine 
Inspection  would  evaluate  the  continued 
compliance  and  fitness  of  a  vessel  for  its 
intended  route  and  service  on  the  basis 
of  the  examination  report.  The  Coast 
Guard  would  require  examination 
reports  to  be  complete,  descriptive,  and 
supported  by  photographs  and 
documentation  of  the  servicing  of 
lifesaving  and  fire  protection  equipment. 

Vessel  owners  and  operators  would 
be  expected  to  develop  report  formats 
appropriate  to  their  vessels  and  provide 
factually  accurate  reports  of  vessel 
conditions  and  required  systems.  The 
Coast  Guard  would  initially  distribute 
Cargo,  NfisceUaneous  and  Passenger 
Vessel  Hull  Inspection  books.  Form  CG- 
840A  (Rev.  11-78)  to  mterested  OSV 
owners  and  operators  to  assist  in  the 
devdopment  of  examination  report 
formats.  Original  examination  reports 
would  be  submitted  to  the  Officer  in 
Charge,  Marine  Inspection  who  issued 
the  certificate  of  infection.  Vessel 
owners  and  operators  would  be 
encouraged  to  retam  a  copy  of  the 
examination  report  for  their  own 
records. 

This  proposal  requires  that  the  person 
conducting  the  examination  be  a 
representative  of  the  vessel's  owner  or 
operator.  There  tite  few  substitutes  for 
good  judgment  knowledge  of  the 
vessers  operation,  and  experience  on 
the  part  of  the  person  conducting  the 
examination.  Further,  it  is  expected  that 
persons  w4io  conduct  these 
examinations  would  be  familiar  with  the 
applicaUe  Coast  Guard  regulations.  The 
Coast  Guard  contemplates  that  these 
examinations  woold  be  conducted  by 
the  MaMer  of  the  vessel  a  company 
safety  officer,  port  captain  or  port 
engineer,  or.  in  some  cases,  an 
independent  marine  survejror. 

Under  the  provisions  of  Regulation  16 
of  the  Intecnational  Convention  for  die 
Preventioo  ol  PoUutian  from  Ships,  1973, 
as  modified  by  the  Protocol  of  1978 
(MARPCH<  73/78),  the  Coast  Guud  is 
obligated  to  perform  annual  sorvej^s  on 
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OSVs  <rf  400  gross  tons  or  more 
operating  outside  of  the  United  States, 
and  to  endorse  the  International  Oil 
Pollution  Prevention  (iOPP)  Certificate 
upon  completing  a  satisfactory  survey, 
litis  survey  would  nonnally  be 
conducted  concurrently  with  an 
inspection  for  certification  or 
reinspection.  The  necessity  to  perform 
this  survey  limits  the  applicability  of 
these  proposed  rules  to  vessels  of  less 
than  400  gross  tons. 

The  provisions  of  this  rulemaking 
would  not  limit  an  Officer  in  Charge, 
Marine  Inspection  fit}m  making  such 
tests  or  inspections  as  deemed 
necessary  to  be  assured  of  the 
compliance  and  seaworthiness  of  any 
OSV. 

Disussiao  of  tiie  Comments  to  tiis 
ANPRM 

Of  tile  comments  received  to  the 
ANmM,  only  2  addressed  proposed 
changes  to  die  reinspection  regulations. 
One  commenter  preferred  the  existing 
description  of  the  scope  of  a 
reinspection  in  46  CFR  91.27-5(a)  ft  (b) 
over  the  scope  of  a  reinspection 
described  in  the  ANFRM.  Hn's  proposed 
rulemaking  does  not  concern  the  scope 
of  reinspections.  Another  connnentor 
suggested  diat  some  vessels  would  be 
required  to  have  annual  surveys  under 
SOLAS  74  or  MARPOL  73/78.  SOLAS  74 
does  not  require  annual  surveys  for 
cargo  vessels  of  less  than  500  gross  tons. 
This  proposed  rulemaking  takes  into 
consideration  the  United  States' 
obligations  under  SOLAS  74  and 
MARPOL  73/78,  by  limiting  die 
applicability  of  the  rale  to  vessels  under 
400  gross  tons  which  are  not  required  to 
have  annual  pollution  prevention 
surveys.  A  third  commenter  erroneously 
concluded  that  the  ANPRM  proposed  to 
put  reinspections  back  into  Coast  Guard 
regulations,  and  that  to  do  so  would  cost 
the  conunentor  $1  million  annually  for 
transportation  and  lodging.  One  purpose 
of  this  proposed  rule  is  to  address 
industiy  cost  problems.  Reinspections 
were  fidly  a  part  of  Coast  Guard 
regulations  when  the  ANPRM  was 
published.  They  had,  however,  been 
suspended  operationally  between 
October  1981  and  August  1983  due  to 
Coast  Guard  budget  constraints  and 
personnel  shortages.  There  were  no 
comments  on  the  advantages, 
disadvantages,  procedures  or  cost 
benefits  of  self-inspections. 

Discussion  of  Proposed  Amendments 

.The  proposed  changes  would 
establish  an  alternative  self- 
examination  program  in  place  of  Coast 
Guard  examinations  for  reinspections  of 
OSVs  of  less  than  400  gross  tons 


operating  for  extended  periods  in 
foreign  waters.  The  examination  would 
be  conducted  during  the  period  between 
the  tenth  and  fourteenth  month  of  their 
certificates  of  inspection.  ' 

Proposed  tectian  91^-13 

This  is  a  new  section  that  would  state 
the  eligibility  and  requirements  for 
requesting,  conducting  and  reporting 
alternative  examinations  of  OSVs 
operating  in  foreign  waters.  Para^aph 
(a)  proposes  that  the  owner  or  operator 
of  each  OSV  that  is  expected  to  be 
employed  outside  of  the  United  States 
when  the  reinspection  examination  is 
due  may  request  permission  from  the 
OCMI  who  issued  the  vessel's  certificate 
of  inspection  to  perform  the  examination 
provided  certain  conditions  for 
eligibility  are  met  The  Coast  Guard 
does  not  intend  for  the  proposed  rule  to 
be  used  as  a  mechanism  to  avoid  Coast 
Guard  reinspections  of  OSVs  by 
temporarily  relocating  them  in  foreign 
waters.  Requests  for  permission  to 
perform  alternative  examinatians  will 
be  carefully  evaluated  to  prevent  such  a 
practice. 

It  is  proposed  that  eligibility  would  be 
detemtined  on  the  basis  of  die  vessel's 
location,  it's  safety  record  as  reflected  in 
reports  of  casualties  or  accidents,  the 
vessel's  inspection  status,  the 
recommendation  of  the  Coast  Guard 
inspector  who  performed  the  prior 
inspection  for  certification  or  drydock 
examination,  and  the  o%vner/operator'8 
history  of  compliance  and  cooperation 
with  the  foreign  inspection  program. 
Inspectors  would  not  recommend 
vessels  for  alternative  examination 
where,  for  example,  defects  or  unsafe 
practices  aboard  the  vessel  are  revealed 
in  confidence  to  the  inspector  or  ' 
discovered  by  the  inspector. 

Proposed  paragraph  (b)  outlines  the 
factors  considered  by  the  Officer  in 
Charge.  Marine  Inspection  in 
determining  whether  to  grant  permission 
for  the  alternative  inspection. 

Proposed  paragraph  (c)  details  when 
the  examination  most  be  conducted;  the 
scope  of  the  examination  and  who  may 
conduct  it:  the  content  required  in  the 
report  of  examination,  and  a 
requirement  that  each  report  of 
examination  be  verified  and  forwarded 
to  the  o%vner  or  operator  for  review  and 
final  submission  to  the  Officer  in 
Charge,  Marine  Inspection.  Para^aph 
(c)  also  establishes  a  requirement  that 
owners  or  operators  submit  examination 
reports  to  the  Officer  in  Charge,  Marine 
Inspection  together  with  a  ce^fied 
statement  of  assurances  concerning  the 
capacity  of  the  person  examining  the 
vessel,  the  owner's  or  operator's  review 


of  the  report  and  the  correction  of 
deficiencies. 

The  purpose  of  proposed  paragraph 
(c)(5)  is  to  emphasize  the  importance  of 
the  supporting  role  of  the  owners  or 
operators  of  OSVs  (as  compared  to  the 
operational  role  of  shipboaid  personnel) 
and  the  requirement  for  thdr  active 
involvement  in  the  alternative 
examination  program.  It  is  important 
that  the  condition  of  vessels  subject  to 
alternative  examination  be  within  the 
knowledge  of  their  owners  or  operators 
to  assure  accountabitity.  particularly  in 
the  sometimes  difficult  task  of  obtaining 
services  or  equipment  in  remiote 
locations  for  routine  maintenance  and 
repair,  or,  to  correct  deficiencies.  In  such 
circuBistances,  operational  personnel 
require  the  full  logistical  support  of 
owners  or  operators. 

Proposed  paragraph  (d)  establishes 
the  required  from  of  certification  for 
examination  reports  and  for  the 
statements  of  the  owner/operator  which 
must  accompany  examination  reports 
submitted  to  the  Officer  in  Charge, 
Marine  Inspection. 

Proposed  paragraph  (e)  establishes 
procedures  to  handle  deficiencies 
discovered  during  alternative 
examinations  of  offshore  supply  vessels 
and  describes  how  outstanding 
deficiencies  or  hazards  reported  by  the 
owner  or  operator  are  handled  by  the 
Officer  in  Charge.  Marine  Inspection. 

Proposed  paragraph  (f)  emphasizes 
the  authority  and  responsibility  of  the 
Officer  in  Charge,  Marine  Inspection  to 
evaluate  the  conditon  of  the  vessel  to 
require  additional  information 
concerning  any  vessel  and  to  conduct 
inspections  Mrith  or  without  notice.  The 
owners  or  operators  of  vessels  inspected 
by  Coast  Guard  personnel  at  a  foreign 
port  or  place  will  still  be  required  to 
reimburse  the  government  for  travel  and 
per  diem  expenses. 

E.0. 12291  and  DOT  Regulatory  Policies 
and  Procedures 

This  proposed  rule  is  considered  to  be 
non-major  under  Executive  Order  12291. 
It  is  considered  non-significant  under 
DOT  regidatory  policies  and  procedures 
(44  PR  11034;  February  26. 1979). 

A  draft  regulatory  evaluation  has 
been  prepared  and  placed  in  the 
rulemiaking  docket  It  may  be  inspected 
or  copied  at  the  Office  of  the  Marine 
Safety  Council.  Room  2110.  U.S.  Coast 
Guard  Headquarters,  2100  Second  St., 
SW.,  Washington,  DC  (202)  426-2307. 
from  8  a ju.  to  4  p.m.  Copies  may  also  be 
obtained  by  contacting  that  office. 

If  this  proposal  is  adopted,  it  is 
estimated  that  the  OSV  industry  would 
realize  an  ammal  savings  of  $1904100  to 
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$24a000  in  travel  per  diem  and  vessel 
relocation  expenses.  The  Coast  Guard 
would  save  approximately  $56,000 
annually  due  primarily  to  reduced 
personnel  costs  and  a  reduction  in  the 
cost  associated  with  collecting  inspector 
travel  and  per  diem  expenses  from  06V 
owners  and  operators.  The  agency 
would  be  able  to  focus  its  re8oiut:e8  on 
OSVs  with  poor  safety  and  compliance 
records,  and  fewer  Coast  Guard 
inspectors  would  be  assigned  to        ; 
temporary  duty  in  remote  locations  I 
where  their  official  status  and  security 
are  matters  of  concern. 

Regulatory  Flexfliility  Act  ! 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  ftii  throu^  612),  the  Coast 
Guard  must  consider  whether  the  rule  it 
is  proposing  is  likely  to  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small        I 
entities"  include  independendy  owned  a 
operated  small  businesses  which  are  not 
dominant  in  iheir  field  and  which  would 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632). 

The  regulations  would  aSect  owners 
and  operators  of  offshore  supply 
vessels.  Because  of  the  relatively  hi^ 
costs  of  these  vessels  (one  180'  standard 
design  may  be  constructed  for  $5 
million;  one  120*  standard  design  may  be 
constructed  for  $1.2  million),  their 
owners  and  operators  tend  to  be  multi- 
vessel  corporations  or  otherwise 
substanticd  corporations.  In  addition,  the 
proposed  rules  have  the  potential  of 
saving  vessel  owner/ operators  $1000  to 
$2000  in  each  instance  where  a 
reexamination  of  a  OSV  in  a  overseas 
location  is  necessary.  For  the  above 
reasons,  the  Coast  Guard  certifies  that 
this  proposal  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 

Paperwork  Reduction  Act 

This  proposed  rxdemaking  contains 
information  collection  requirement  in 
S  91.27-13.  Hiey  have  been  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  Persons  desiring 
to  comment  on  these  information 
collection  requirements  should  submit 
their  comments  to:  Office  of  Regulatory 
Policy,  Office  of  Management  and    i 
Budget  726  Jackson  Place,  NW.,       { 
Washington.  DC  20503,  ATTN:  Desk 
Officer,  U.S.  Coast  Guard.  Persons 
submitting  comments  to  OMB  are  also 
requested  to  submit  a  copy  of  their 
comments  to  the  Coast  Guard  as 
indicated  under 


Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  the  regulations 
and  concluded  that  preparation  of  an 
environmental  impact  statement  is  not 
necessary.  A  categorical  exclusion 
determination  has  been  prepared  and  is 
on  file  in  the  rulemaking  docket 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment 

List  of  SubjecU  in  46  GFR  Part  91 

Cargo  vessels,  Coast  Guard,  Law 
enforcement  Marine  safety,  Offshore 
supply  vessels.  Reporting  requirements. 

In  consideration  of  the  foregoing. 
Parts  91  of  Title  46  of  the  Code  of 
Federal  Regulation  is  proposed  to  be 
amended  as  follows: 

PART  91— INSPECTION  AND 
CERTIFICATION 

1.  The  audiority  citation  for  Part  91 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306:  33  U.S.C  1321 
(jHi):  49  CFR  1.46. 

2.  In  Part  91  and  Subpart  91.27  a  new 
{  91.27-13  with  the  heading  "Alternative 
Provisions  for  Reinspections  of  Offshore 
Supply  Vessels  in  Foreign  Ports"  is 
added  to  read  as  follows: 

$91.27-13    Altanwtlve  Provisions  for 
nainspecHons  of  Oflshofs  Supply  Vesssis 
in  Forslon  Ports. 

(a)  The  owner  or  operator  of  an 
offshore  supply  vessel  of  less  than  400 
gross  tons  may  request  pennission  to 
conduct  an  examination  of  the  vessel  in 
lieu  of  having  it  examined  by  the  Coast 
Guardpursuant  to  1 91.27-5, provided: 

(1)  The  request  is  received  by  the 
OCMI  who  issued  the  certificate  of 
inspection  before  the  end  of  the  twelfth 
month  of  the  period  of  the  certificate's 
validity; 

(2)  llie  vessel  is  expected  to  be 
continuously  employed  outside  of  the 
United  States  during  the  tenth  through 
fourteenth  month  of  the  period  of 
validity  of  the  vessel's  certificate  of 
inspection: 

(3)  The  vessel  has  not  experienced  a 
marine  casualty  or  accident  as  defined 
in  this  Tide  since  the  date  of  the 
inspection  for  certification; 

(4)  The  vessel  does  not  have 
outstanding  inspection  requirements; 

(5)  The  marine  inspector  who 
performed  the  previous  inspection  for 


certification  or  drydock  examination 
recommends  that  the  vessel  be 
considered  for  alternative  examination 
in  place  of  examination  by  the  Coast 
Guard. 

(b)  In  determining  whether  to  grant 
permission  for  the  alternative 
examination,  the  Officer  in  Charge, 
Marine  Inspection  considers: 

(1)  The  necessity  of  the  request  and 

(2)  The  owner/operator's  history  of 
foreign  inspection  compliance  and 
cooperation,  including; 

(i)  The  prompt  correction  of 
deficiencies; 

(ii)  The  reimbursement  of  Coast 
Guard  marine  inspector  travel  and  per 
diem  for  other  inspections; 

(iii)  The  submittal  of  reliable  prior 
alternative  examination  reports;  and 

(iv)  The  reliability  of  representations 
that  vessels  previously  examined  under 
this  section  were  employed  outside  of 
the  United  States  for  the  tenth  through 
the  fourteenth  month  of  the  periods  of 
validity  of  their  certificates  of 
inspection. 

If  permission  is  granted,  the  Officer  in  ' 
Charge,  Marine  Inspection  provides  the 
apphcant  written  authorization  to 
proceed  with  the  alternative 
examination,  including  special 
instructions  when  appropriate. 

(c)  The  conditions  of  this  paragraph 
must  be  met  for  the  examination  in . 
paragraph  (a)  of  this  section  to  be 
accepted  by  the  Coast  Guard. 

(1)  The  examination  must  be 
conducted  between  the  tenth  and 
fourteenth  month  of  the  period  of 
validity  of  the  vessel's  certificate  of 
inspection; 

(2)  The  examination  must  be  of  the 
•scope  detailed  in  S  91.27-5  and  must  be 

conducted  by  the  vessel's  Master, 
owner,  or  operator  or  a  designated 
representative  of  the  owner  or  operator; 

(3)  Upon  completion  of  the 
examination,  the  person  or  persons 
conducting  the  examination  shall 
prepare  a  comprehensive  report 
describing  the  conditions  found  and 
containing  sufficient  detail  (including 
reports  and  receipts  documenting  the 
servicing  of  lifesaving  and  fire 
protection  eqtiipment  and  photographs) 
that  the  Officer  in  Charge,  Marine 
Inspection  may  evaluate  the  vessel  to  be 
assured  that  it  is  fit  for  the  service  and 
route  specified  on  the  certificate  of 
inspection.  Each  person  preparing  the 
report  shall  sign  it  and  certify  that  the 
information  contained  therein  is 
complete  and  accurate; 

(4)  Unless  he  or  she  has  participated 
in  the  examination  and  preparation  of 
the  report  the  vessel's  Master  shall 
review  the  report  and  shall  sign  a 


statemetit  certifying  that  the 
examination  was  conducted  as 
described  and  that  the  report  is 
complete  and  accurate  to  ^  best  of  his 
or  her  Icnowledge  and  belief.  The  Master 
shall  forward  the  report  to  the  vessel's 
owner  or  operator; 

(5)  The  owner  or  operator  of  an 
offshore  sopply  vessel  examined  under 
this  subpart  must  review  and  submit  the 
report  of  examination  to  the  Officer  in 
Charge,  Marine  Inspection,  who  issued 
the  certificate  of  inqtection.  The  report 
must  be  received  before  the  sbcteenth 
month  of  the  period  of  the  vessel's 
certificate  of  inspection  to  be  considered 
valid.  The  forwarding  letter  or 
endorsement  must  be  certified  and 
contain  the  following  information: 

(i)  The  person  who  conducted  the 
examination  was  assigned  as  an 
authorized  agent  of  the  vessel  owner  or 
operator 

(ii)  The  report  was  reviewed  by  the 
oWner  ot  operator: 

(iii)  The  discrepancies  noted  during 
the  examination  were  or  wiD  be 
corrected;  and 

(iv)  The  owner  or  operator  has 
personal  knowledge  of  conditions 


aboard  the  vessel  at  the  time  of  the 
examination  or  made  all  necessary 
inquires  to  justify  forming  a  belief  that 
the  examination  report  was  true  and 
correct 

(d)  The  form  of  certification  required 
-  under  diis  subpart  shall  be  as  follows: 

I  certify  that  tiie  above  is  true  and  complete 
to  the  best  of  ray  knowledge  and  belief. 

Note:  False  statements  are  subject  to  the 
penalties  provided  by  18  U.S.C.  1001. 

(e)  Deficiencies  and  hazards 
discovered  during  an  examination  of  an 
offshore  supply  vessel  under  this  section 
must  be  corrected  or  eliminated,  if 
practicable,  before  the  report  of 
examination  is  submitted  to  the  Officer 
in  Charge,  Marine  Inspection. 
Deficiencies  and  hazards  that  are  not 
corrected  or  eliminated  by  the  time  the 
report  is  submitted  must  be  reported  as 
"outstanding."  Upon  receipt  of  a  report 
indicating  outstanding  deficiencies  or 
hazards,  the  Officer  in  Charge,  Marine 
Inspection,  infmins  the  owner  or 
operator  of  the  vessel  by  letter  of  the 
time  period  specified  to  correct  or 
eliminate  the  deficiencies  or  hazards 
and  the  method  for  establishing  that  it 


has  been  accomplished.  Where  a 
deficiency  or  hazard  remains 
uncorrected  or  uneliminated  after  the 
expiration  of  the  time  specified  for 
correction  or  riimination,  the  Officer  in 
Charge,  Marine  Inspection,  shall  initiate 
appropriate  enforcement  measures. 

(f)  On  the  basis  of  the  information  in 
the  report  submitted  under  this  section, 
the  Officer  in  Charge,  Marine 
Inspection,  determines  whether  the 
vessel  is  in  satisfoctory  condition  and 
whether  it  continues  to  be  reasonably  fit 
for  its  intended  service  and  route,  and 
informs  the  owner/operator  of  this 
determination  by  letter.  The  Officer  m 
Charge.  Marine  Inspection,  may  request 
any  additional  information  required  to 
evaluate  a  vessel,  and  may  conduct 
inspections  with  or  without  notice  at 
any  time  deemed  necessary. 

Dated-  Mardi  30, 1988. 
J.W.  lOaM. 

Rear  Admiral  US.  Coatt  Guard  Chiaf.  Office 
of  Marine  Safety,  Seourity  and  Enviroiuaeatal 
Protection. 

(PR  Doc.  88-10865  Filed  S-16-88;  8:45  am] 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  appticabte  to  the 
pubic,  ^4otices  of  hearings  and 
investigatiorts,  corrwnittee  meetings,  agency 
decisions  and  rulings,  delegations  of 
auttKXity,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  aixl  furictions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 


1988  Wheat.  Feed  Graine  (Com, 
Sorghum,  Barley,  Oata,  and  Rye),  Rice 
and  Cotton  Programs;  Determination 
Regarding  the  Proclamation  of  1988- 
Crop  Program;  Provisiona  for  Wheat, 
Feed  Grains,  Rice  and  Cotton 

aqency:  Conunodity  Credit  Coiporation, 

USDA. 

AcnON:  Notice  of  determination  of  1^0- 

Crop  Program  provisions  for  wheat,  feed 

grains,  rice  and  cotton. 

SUMMARY:  The  purpose  of  this  notice  is 
to  afTinn  the  determinations  previously 
made  by  the  Secretary  of  Agriculture  in 
accordance  with  the  Agricultural  Act  of 
1949,  as  amended  (the  "1949  Act"), 
including  amendments  required  in  the 
Omnibus  Budget  Reconciliation  Act  of 
1987  (the  "1987  Act"),  and  the 
Commodity  Credit  Corporation  Charter 
Act.  as  amended  (the  "Charter  Act"), 
with  respect  to  the  1988  price  support 
and  production  adjustment  programs  for 
wheat,  feed  grains  (com,  sorghum, 
barley,  oats,  and  rye),  rice,  and  cotton 
(upjand  and  extra  long  staple  (ELS)). 

EFFECTIVE  DATE:  May  IB,  1988. 

AOORCSS:  Dr.  Orval  Kerchner,  Acting 
Director,  Commodity  Analysis  Division, 
USDA-ASCS.  Room  3741.  South 
Building,  P.O.  Box  2415,  Washington,  DC 
20013. 

FOR  FURTHER  INFORMATION  CONTACR 
William  J.  Gleason,  Conunodity       I 
Analysis  Division,  USDA-ASCS,  Room 
3741,  South  Building,  P.O.  Box  2415, 
Washington.  DC  20013  or  call  (202)  447- 
4038. 

The  Final  Regulatory  Impact  Analysis 
describing  the  options  considered  in 
developing  this  notice  of  determination 
will  be  available  on  request  from  the 
above-named  individual. 
•UPPLEMENTARV  INFORMATION:  Thit 

notice  has  been  reviewed  under  USDA 


procedures  established  in  accordance 
with  Executive  Order  12291  and 
Secretary's  Memorandum  No.  1512-1 
and  has  been  designated  as  "major."  It 
has  been  determined  that  these  program 
provisions  will  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more. 
The  titles  and  numbers  of  the  federal 
assistance  programs,  as  found  in  the 
catalogue  of  Federal  Domestic 
Assistance,  to  which  this  notice  applies 
are: 


Titles 


Commodity  Loans  and  Pufchases..™— 

Cotton  Production  Stabilization 

Feed  Graira  Production  Siat)ilization.. 

Wheel  Production  Stabilization 

Rice  Production  Stat)ilization. — 


Numbers 


10.051 
10.052 
10.055 
10.058 
10.065 


It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  these  determinations. 

It  has  been  determined  by 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372. 
which  requires  intergovernmental 
consultation  with  State  and  local 
ofHcials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
20115  (June  24, 1983). 

The  1987  Act  amended  the  1949  Act 
with  respect  to  the  1988-90  crops  of 
wheat,  feed  grains,  upland  and  ELS 
cotton,  and  rice. 

Generally,  these  amendments  provide 
that: 

(1)  Minimum  target  prices  for  the  1988 
and  1989  crops  of  wheat,  feed  grains, 
upland  cotton.  ELS  cotton,  and  rice  will 
be  lowered: 

(2)  The  reduction  in  price  support 
rates  for  the  1988  crops  which  would 
have  occurred  in  accordance  with  the 
1949  Act  will  be  limited; 

(3)  A  voluntary  paid  land  diversion 
program  for  com.  sorghtun.  and  barley 
with  an  acreage  diversion  requirement 
of  10  percent  and  a  payment  rate  of 
$1.75  per  bushel  for  com  (other  payment 


rates  to  be  established  in  relation  to 
com)  will  be  in  effect  for  1988; 

(4)  Adjustments  of  wheat  and  feed 
grain  county  price  support  rates  which 
reflect  transportation  differentials  may 
not  exceed  more  than  the  percentage 
change  in  the  national  average  price 
support  rate  plus  or  minus  2  percent  for 
the  1988-80  crops; 

(5)  A 1988  crop  oats  acreage  limitation 
program  not  to  exceed  5  percent  will  be. 
in  effect; 

(6)  Viinimum  Farmer-Owned  Reserve 
levels  for  wheat  and  feed  grains  will  be 
reduced  to  300  million  bushels  and  450 
million  bushels,  respectively; 

(7)  Additional  yield  payments  for  the 
1988-1990  crops  will  be  made  to 
producers  of  wheat,  feed  grains,  upland 
cotton,  and  rice  if  the  farm  program 
payment  yield  is  reduced  by  more  than 
10  percent  below  the  1985  program 
payment  yield; 

(8)  Advance  deficiency  payments  will 
be  made  available  with  respect  to  the 
1988-90  crops  to  wheat  and  feed  grains 
producers  at  not  less  than  40  percent, 
nor  more  than  50  percent,  of  the 
projected  payment  rate,  and  for  rice  and 
uplance  cotton  producers,  not  less  than 
30  percent  nor  more  than  50  percent,  of 
the  projected  payment  rate; 

(9)  Advanced  emergency 
compensation  payments  will  be  made  to 
wheat  producers  who  elect,  at  signup,  to 
receive  75  percent  of  the  projected 
additional  deHciency  payment  (the 
"Findley"  payment)  in  December  of  the 
respective  wheat  marketing  yean 

(10)  Haying  and  grazing  of  acreage 
designated  as  conservation  use  (CU) 
and  acreage  conservation  reserve  (ACR) 
shall  be  permitted,  except  during  any 
consecutive  5-month  period  between 
April  1  and  October  31  as  designated  by 
the  State  Agricultiu-al  Stabilization  and 
Conservation  (ASC)  committees. 
However,  haying  and  grazing  shall  not 
be  permitted  for  any  crop  if  the 
Secretary  determines  that  haying  and 
grazing  would  have  an  adverse 
economic  effect  in  the  State.  In  the  case 
of  a  natural  disaster,  the  Secretary  may 
permit  unlimited  haying  and  grazing  on 
such  acreage; 

(11)  An  optional  acreage  diversion 
program,  commonly  referred  to  as  "0/ 
92,"  will  be  available  to  producers  of  the 
1988-1990  crops  of  wheat  and  feed 
grains.  Producers  may  devote  all  or  a 
portion  of  the  permitted  acreage  to  CU 
and  receive  deflciency  payments  on  an 


acreage  not  to  exceed  92  percent  of  the 
crops  permitted  acreage.  The  deficiency 
payment  rate  on  the  CU  acreage  will  not 
be  less  than  the  estimated  deficiency 
payment  rate.  The  Secretary  is  required 
to  implement  the  program  in  such  a 
maimer  as  to  minimize  the  adverse 
effects  on  agriculturally  related 
economic  interests  within  any  county. 
State  or  region  taking  into  consideration 
acreage  idled  under  other  price  support, 
production  adjustment,  or  conservation 
programs; 

General  Information 

General  descriptions  of  the  statutory 
basis  for  the  determinations  that  are  set 
forth  in  this  notice  are  set  forth  in  the 
Federal  Register  Vol.  52,  No.  61,  Page 
15358;  No.  136,  Page  26707;  No.  137,  Page 
27032;  No.  175.  Page  34262;  and  No.  201, 
Page  38806. 

Public  comments  were  recorded  and 
presented  before  the  Secretary  prior  to 
the  final  program  provision 
determinations.  Comments  received 
diuing  the  specified  comment  period  are 
summarized  below  for  the  1988 
conunodity  programs  of  wheat  feed 
^ains.  upland  cotton,  ELS  cotton  and 
rice. 

Wheat  and  Common  Program 
Comments 

A  total  of  72  respondents  commented 
on  the  1988  Wheat  and  Common 
Program  determinations.  TTiirty-two  of 
the  respondents  were  individual 
producers  and  twenty  were  producer 
organizations. 

Common  Program  Provisions 

With  respect  to  the  specific  comments 
for  the  Common  Program  Provisions  of 
the  1988  crops  of  Wheat  Feed  Grains, 
Upland  and  ELS  Cotton,  and  Rice  the 
following  are  noted: 

(a)  Approved  Nonprogram  Crops 
(ANPC)  and  Haying  and  Grazing  on 
ACR  and  CU  Acres:  Fiftyrsix 
respondents  opposed  ANPC  production 
and  haying  and  grazing  of  ACR  and  CU 
acreage  and  43  favored  such  action. 
Planting  of  ANPC  and  haying  of  ACR 
and  CU  acreage  will  not  be  permitted, 
except  under  emergency  conditions, 
because  of  the  otherwise  adverse 
economic  effect  such  a  determination 
would  have  on  producers  who  already 
grow  such  crops.  However,  the  haying 
prohibition  may  be  waived  if  it  is 
determined  by  the  State  ASC  Committee 
tliat  the  additional  haying  will  not  have 
an  adverse  economic  effect,  grazing  of 
ACR  and  CU  is  permitted  except  during 
any  S-consecutive-month  period 
between  April  1  and  October  31  as 
designated  by  the  State  ASC 
committees. 


(b)  Advance  Payments:  Twenty-three 
respondents  favored  advanced  program 
payments  and  1  respondent  opposed 
such  payments.  Advance  deficiency 
payments  of  40  percent  of  the  projected 
payment  were  announced  in  order  to 
provide  program  participants  with 
sufficient  operating  funds. 

(c)  Cross  Compliance:  Twenty 
respondents  favored  limited  cross 
compliance  and  1  respondent  opposed 
such  action.  These  compliance 
requirements  were  implemented  in  order 
to  ensure  that  desired  levels  of  stocks 
for  all  program  commodities  are 
attained. 

(d)  Offsetting  Compliance:  Sixteen 
respondents  opposed  offsetting 
compliance  and  5  favored  such  action. 
These  compliance  requirements  will  not 
be  implemented  due  to:  (1)  The  stautory 
prohibition  of  such  actions  relative  to 
rice  and  upland  cotton;  and  (2)  the  likely 
decrease  in  the  level  of  program 
participation  that  otherwise  would  have 
occurred  imder  the  wheat  feed  grains, 
and  ELS  cotton  programs.  The  hijgher 
level  of  participation  achieved  by  not 
requiring  offsetting  compliance  will 
likely  result  in  greater  overall  program 
effectiveness. 

(e)  Farm  Acreage  Base  (FAB) 
Adjustment:  Sixteen  respondents 
favored  the  10  percent  FAB  adjustment 
provision  and  5  opposed  such 
adjustments.  The  FAB  adjustment 
program  will  not  be  implemented 
because:  (1)  Significant  budget  increses 
would  occur;  (2)  producers  would  be 
discouraged  producers  from  reacting  to 
appropriate  market  signals  and  instead 
seek  to  capitalize  on  favorable 
Government  programs;  and  (3) 
additional  excess  production  would  be 
stimulated  in  those  commodities  with 
favorable  payment  programs. 

(f)  Advance  Recourse  Loans:  Four 
respondents  favored  advance  loans  and 
3  opposed  the  use  of  such  loans. 
Advance  recourse  loans  will  not  be 
offered  because:  (1)  Sufficient  operating 
funds  are  available  for  the  1988  crop; 
and  (2)  such  a  program  could  place 
unnecessary  encumbrances  upon  crops 
that  have  not  been  produced,  resulting 
in  increased  financial  stress  for 
producers. 

(g)  Miltiyear  Set-Asides:  Eight 
respondents  favored  multiyear  set- 
asides  and  4  opposed  such  a  program. 
This  program  will  not  be  implemented 
because  the  expected  acres  idled  imder 
the  ALP,  PLD,  and  conservation  reserve 
program  (CRP)  are  considered  adequate 
for  the  purpose  of  supply  management 
of  program  commodities.  .. 

(h)  Interest  Payment  Certificates 
(IPC):  Seven  respondents  favored 
interest  payment  certificates  and  4 


opposed  the  use  of  such  certificates.  IPC 
will  not  be  used  because  the  existing 
generic  certificate  exchange  procedure 
will  provide  sufficient  opportimities  to 
producers  to  use  such  certificates  in  the 
orderly  marketing  of  commodities. 

(i)  Eight  comments  were  received  that 
related  to  issues  for  which  comments 
were  not  requested. 

With  respect  to  the  specific  comments 
for  the  1988  Wheat  Program  the 
following  are  noted: 

(a)  Acreage  Limitation  Program 
(ALP):  Twenty-seven  respondents 
favored  an  acreage  reduction  level  of 
27.5  percent  or  less,  6  favored  30 
percent.  The  aimoimced  ALP  level  of 
27.5  percent  is  2.5  percent  below  the 
statutory  maximum.  The  1949  Act 
provides  that  an  ALP  of  less  than  30 
percent  and  more  than  20  percent  must 
be  implemented  if  it  is  determined  that  a 
carryover  of  1  billion  bushels  of  wheat 
will  exist  on  June  1, 1988.  When  the  ALP 
was  annoimced,  it  had  been  determined 
that  this  carryover  would  be  1.778 
billion  bushels.  Based  upon  this  estimate 
it  was  determined  that  an  ALP  of  27.5 
percent  would  result  in  a  decline  in 
carryover  stocks  while  export  demands 
could  still  be  met 

(b)  Established  'Target"  Price: 
Eighteen  respondents  favored  a  target 
price  level  of  $4.38  per  bushel,  the  1987 
level.  10  favored  $4.29  per  bushel,  and  2 
favored  parity.  The  target  price  is  set  at 
the  statutory  minimum  of  $4.23  per 
bushel  provided  for  in  the  1987  Act.  This 
level  is  well  above  the  projected  U.S. 
average  variable  cash  costs  of 
production  for  the  1988-crop,  thereby 
ensuring  program  participants  an 
adequate  safety  net  for  farm  income. 

(c)  Loan  and  Purchase  Level:  Twenty- 
nine  conmients  were  received  regarding 
the  establishment  of  the  wheat  price 
support  loan  level.  Twelve  respondents 
favored  $2.17  per  bushel,  the  lowest 
level  recommended.  The  remaining  17 
respondents  favored  higher  price 
support  loan  levels  ranging  from  $2.22 
per  bushel  to  $3.00  per  bushel.  The 
minimum  statutory  loan  level  of  $2.21 
per  bushel  was  selected  because:  (1) 
Average  farm  prices  during  the 
preceding  marketing  year  did  not  exceed 
110  percent  of  the  loan  rate;  (2)  this  level 
is  necessary  to  maintain  a  competitive 
market  position;  and  (3)  the  loan  rate  is 
well  above  the  projected  U.S.  average 
variable  cash  cost  of  production  for  the 
1988  crop. 

(d)  Land  Diversion  Program:  Twenty- 
six  respondents  favored  a  paid 
diversion  program  and  3  opposed  such  a 
program.  A  paid  diversion  program  wiU 
not  be  implemented  because  the  ALP 
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level  was  determined  to  be  sufficient  to 
adequatdy  manage  stock  levris. 

(e)  Marketing  Loan:  Sixteen 
respondents  favored  a  marketing  loan 
program  and  3  opposed  its 
implementation.  A  marketing  loan  will 
not  be  implemented  because:  (1)  The 
loan  rate  was  determined  capable  of 
maintaining  competitive  marketing 
positions;  and  (2)  implementation  would 
have  greatly  increased  program  costs 
with  only  a  marginal  increase  in  expiort 
demand. 

(f)  Commodity  Certificates:  Thii 
four  respondents  favored  payments  in 
generic  commodity  certiflcates  and  2 
opposed  such  payments.  In  order  to  fully 
utilize  the  assets  of  CCC,  it  has  been 
determined  that  50  percent  of  the 
advanced  deficiency  payments  will  be 
paid  in  commodity  certiHcates.  Any 
additional  certificate  payments  will  be 
made  as  market  conditions  warrant. 

(g)  Farmer-Owned  Reserve  (FOR): 
Eight  respondents  opposed  entry  into 
the  FOR  and  5  favored  such  action. 
Because  the  required  minimum  reserve 
levels  were  lowered  by  the  1987  Act.  it 
was  announced  that  no  immediate  oitry 
would  be  permited  into  the  FOR. 
Actions  to  encourage  participation  in 
the  program  will  be  taken  if  reserve 
quantities  fall  below  the  required 
minimum  level  of  300  million  bushels. 

(h)  Wheat  Export  Certificate  Program: 
Five  respondents  opposed  the  export 
certificate  program  while  2  favored  its 
implementation.  This  program  will  not 
be  implemented  because  the  generic 
commodity  certificate  and  export     i 
enhancement  programs  were  I 

determined  to  be  sufficient  to  provide 
incentives  for  the  export  of  wheat  from 
private  and  CCC-owned  stocks. 

(i)  Inventory  Reduction  Program 
(IRPJ:  Four  respondents  favored  the  IRP 
and  1  respondent  opposed  its 
implementabon.  Implementation  of  the 
IRP  is  dependent  upon  implementation 
of  a  marketing  loan  program.  Because  a 
marketing  loan  will  not  be  hnplemented. 
the  IRP  will  not  be  implemented. 

(j)  Special  Wheat  Grazing  and  Hay 
Program:  Three  comments  were 
received  opposing  this  program.  The 
•pedal  grazing  aiui  hay  pro^vm  will  not 
be  implemented  because  it  was       { 
detomined  that  (1)  Additional  haying 
and  grazing  rappbes  will  not  be  needed; 
(2]  haying  of  additioml  program  a<a«age 
will  have  an  adverse  economic  effect  on 
the  incomes  of  those  producers  who 
already  grow  such  crops;  and  (3) 
additional  reductions  in  planted  acreage 
is  not  necessary  to  manage  wheat 
siqqiUes. 


Feed  Grain  Comments 

A  total  of  115  respondents  commented 
on  the  1988  Feed  Grain  Program 
determinations.  Eighty-seven  of  the 
respondents  were  individual  producers 
and  10  were  producer  organizations. 

With  respect  to  the  specific  comments 
for  the  1988  Feed  Grains  Program  the 
following  are  noted: 

(a)  Acreage  Limitation  Program: 
Forty-eight  comments  were  received 
regarding  acreage  reduction  levels  with 
20  percent,  the  statutory  maximum  ALP 
level,  receiving  the  most  conunents  at 
27.  Of  the  remaininjg  21  comments.  5 
favored  a  12.5  percent  ALP,  3  favored  a 
15  percent  ALP,  10  favored  unspecified 
ALP  levels,  and  3  opposed  the  ALP.  The 
maximum  level  was  selected  because 
com  stock  levels  on  September  1, 1988, 
were  projected  to  exceed  4  billion 
bushels,  double  the  statutory  target 
carryover  level  of  2  billion  bushels. 

(b)  Established  "Target" Price: 
Eighteen  respondents  favored  a  tai^get 
price  level  of  $3.03  per  bushel,  the  1987 
level,  10  favored  $2.97  per  bushel  and  12 
favored  non-specific  raising  or  lowering 
of  the  target  price.  The  target  price  is  set 
at  the  statutory  minimum  of  $2.93  per 
bushel  provided  for  in  the  1987  Act  This 
level  is  well  above  the  projected  U.S. 
average  variable  cash  costs  of 
production  for  the  1988-crop,  thereby 
ensuring  program  participants  an 
adequate  safety  net  for  farm  income. 

(c)  Loan  and  Purchase  Level:  Nine 
respondents  favored  setting  the  loan 
rate  for  com  at  the  1987  level,  7  favored 
$2.17  per  bushel  and  9  favored  $1.74  per 
bushel,  with  13  non-specific  comments. 
The  minimum  statutory  loan  level  of 
$1.77  per  bushel  for  com  was  selected 
because:  (1)  Average  farm  prices  during 
the  preceding  marketing  year  did  not 
exceed  110  percent  of  the  loan  rate;  (2) 
the  action  is  necessary  to  maintain  a 
competitive  market  position;  and  (3)  the 
loan  rate  is  well  above  the  projected 
U.S.  average  variable  cash  cost  of 
production  for  the  1988  crop. 

(d)  Land  Diversion  Program:  Thirty- 
one  respondents  favored  a  paid 
diversion  program  and  7  opposed  such  a 
program.  In  accordance  with  the  1987 
Act  a  voluntary  paid  diversion  program 
of  10  percent  for  com,  sorghum,  and 
barley  is  required  to  be  hnplemented 
with  respect  to  1988  crops.  Accordingly, 
such  a  program  will  be  available  to 
producers  who  also  participete  in  the 
acreage  redaction  program. 

(e)  Marketing  Loan:  TWelve 
respondents  favored  a  marketing  loan 
program  and  8  opposed  its 
implementation.  A  mariceting  loan  will 
not  be  inq>)emented  because:  (1)  The 
loan  rate  was  detenained  capable  of 


maintaining  competitive  mariceting 
positions;  and  (2)  implementation  would 
have  greatly  increased  program  costs 
with  only  a  marginal  increase  in  export 
demand. 

[f]  Commodity  Certificates:  Thirty 
respondents  favored  payments  in 
generic  commodity  certificates,  5 
opposed  the  use  of  certificates,  and  2 
favored  a  choice  of  receiving  payments 
in  cash  or  in  certificates.  In  order  to  fully 
utilize  the  assets  of  CCC  it  has  been 
determined  that  50  percent  of  advanced 
deficiency  payments  and  100  percent  of 
feed  grain  diversion  payments  will  be 
paid  in  commodity  certificates.  Any 
additional  certificate  payments  will  be 
made  as  market  conditions  warrant. 

(g)  Farmer-Owned  Reserve:  Thirteen 
respondents  favored  entry  into  the  FOR 
and  6  opposed  such  action.  The  quantity 
of  com  in  the  FOR  exceeds  the  statutory 
maximum  level,  accordingly  it  was 
announced  that  no  immediate  entry 
would  be  permitted  into  the  FOR. 
Actions  to  encourage  participation  in 
the  program  will  be  taken  if  reserve 
quantities  fall  below  the  required 
minimum  level  of  450  million  bushels. 

(h)  Feed  Grain  Export  Certificate 
Program:  Six  respondents  opposed  the 
export  certificate  program  and  1 
respondent  favored  its  implementation. 
This  program  will  not  be  implemented 
because  the  use  of  generic  commodity 
certificate  and  the  export  enhancement 
program  were  determined  to  be 
sufficient  to  provide  incentives  for  the 
export  of  feed  grains  from  private  and 
CCC-owned  stocks. 

(i)  Inventory  Reduction  Program:  Four 
respondents  opposed  the  IRP  and  3 
favored  its  implementation. 
Implementation  of  the  IRP  is  dependent 
upon  implementation  of  a  marketing 
loan  program.  Because  a  marketing  loan 
will  not  be  implemented,  the  IRP  will  not 
be  implemented. 

(j)  Eligibility  of  Barley:  Five 
comments  were  received  favoring  the 
inclusion  of  barley  in  the  feed  grain 
program.  Barley  will  be  included  in  the 
1988  Feed  Grain  Program  because 
instituting  ALP  requirements  with 
respect  to  the  production  of  barley  will 
help  balance  bariey  siqiply  with 
demand. 

(k)  Exemption  t^  Malting  Barley: 
Three  respondents  opposed  the 
exemption  of  malting  barley  from  an 
acreage  limitation  program  and  2 
favmed  sech  action.  Malting  bariey 
producers  iwU  not  be  exempt  from  the 
ALP  because  the  exclusion  of  such 
varieties  from  production  adjustment 
reqidreraents  would  reduce  the 
effectivmwss  of  the  feed  grain  program. 


(1)  Nonrecourse  Loan  for  Com  Silage: 
Eleven  respondents  favored  the 
inclusion  of  com  silage  ^^in  equivalent 
in  the  loans  and  purchases  program  and 
4  opposed  such  action.  The  program  will 
not  be  made  available  because  the  cost 
of  the  program  would  significantiy 
outweigh  the  benefits  which  would  be 
received  by  producers. 

(m)  Sixty-two  comments  were 
received  that  were  either  nonspecific  or 
related  to  issues  for  which  comments 
were  not  requested. 

Upland  Cotton  Program  Comments 

•A  total  of  10  respondents  commented 
on  the  1988  Upland  Cotton  Program 
determinations.  Two  of  the  respondents 
were  individual  producers,  7  were 
producer  organizations,  and  one 
represented  an  industry  association. 

(a)  Acreage  Limitation  Program:  Five 
respondents  favored  an  acreage 
reduction  level  of  10  percent  or  less  and 
3  favored  an  ALP  of  15  percent.  An  ALP 
level  of  12.5  percent  was  selected 
because  it  provided  a  total  supply  of 
upland  cotton  adequate  for  domestic 
and  export  marketings  and  resulted  in 
carryover  stocks  at  approximately  the 
statiitory  tai^et  level  of  4  miUion  bales. 

(b)  Established  "Target" Price:  Four 
comments  were  received  supporting  the 
statutory  minimum  target  price  leveL 
The  target  price  is  set  at  the  statutory 
minimum  of  $0,759  per  pound  provided 
for  in  the  1987  Act  This  level  is  well 
above  the  projected  U.S.  average 
variable  cash  costs  of  production  for  the 
1988-crop,  thereby  ensuring  program 
participants  an  adequate  safety  net  for 
farm  income. 

(c)  Loan  Level:  Five  comments  were 
received  supporting  the  statutorily 
determined  loan  level.  The  loan  level  of 
$0,518  per  pound  was  established  based 
on  the  statutory  formula. 

(d)  Land  Diversion  Program:  Five 
respondents  favored  a  paid  diversion 
program  and  1  opposed  such  a  program. 
A  paid  diversion  program  will  not  be 
implemented  because  the  ALP  level  was 
determined  to  be  sufficient  to 
adequately  manage  stock  levels. 

(e)  Commodity  Certificates:  Seven 
respondents  favored  payments  in  the 
form  of  generic  commodity  certificates 
and  1  respondent  opposed  such 
payments.  In  order  to  fully  utilize  the 
assets  of  CCC.  it  has  been  determined 
that  50  percent  of  advanced  deficiency 
payments  will  be  paid  in  commodity 
certificates.  Any  additional  certificate 
payments  will  be  made  as  market 
conditions  warrant 

(f)  Inventory  Reduction  Program:  One 
respondent  favored  the  IRP  and  1 
respondent  opposed  the  implementation 
of  such  a  program.  The  IRP  will  not  be 


implemented  for  cotton  because:  (1) 
Such  a  program  would  encourage 
producers  to  plant  nonprogram  crops  on 
available  crop  acreage  thereby 
adversely  affecting  the  incomes  of 
current  producers  of  such  nonprogram 
crops;  and  (2)  the  program  requires 
payments  to  be  made  in  the  form  of 
cotton  specific  certificates  and  CCC 
does  not  have  a  sufficient  quantity  of 
cotton  inventory  which  could  be 
exchanged  for  such  certificates. 

(g)  Plan  A/Plan  B  and  Loan 
Repayment  Level:  Four  comments  were 
received  supporting  the  Plan  B 
repayment  provision.  Plan  B  was 
selected  because  of  its  flexibility  in 
adapting  to  world  price  fluctuations, 
thereby  minimizing  Government  cost 
exposure  should  prices  rise  above 
expected  levels. 

(h)  Loan  Deficiency  Payments:  Five 
comments  were  received  in  support  of 
making  loan  deficiency  payments 
available  to  producers.  This  provision 
will  be  implemented  for  upland  cotton 
because  offering  loan  deficiency 
payments  will  provide  greater  marketing 
opportunities  to  producers  and  also 
reduce  the  quantity  of  upland  cotton 
pledged  as  collateral  for  CCC  price 
support  loans. 

(i)  National  Program  Acreage  (NPA): 
Two  comments  were  received  opposing 
the  NPA  provision.  Since  an  ALP  is  in 
effect  for  the  1988  crop,  the  NPA 
determination  is  not  applicable. 

(j)  Voluntary  Reduction  Percentage 
(VRP):  Two  comments  were  received 
opposing  the  VRP  provision.  Since  an 
ALP  is  in  effect  for  the  1988  crop,  the 
VRP  will  not  be  applicable. 

(k)  Seed  Cotton  Loan  Program:  Five 
comments  were  received  favoring 
continuation  of  seed  cotton  loans.  Seed 
cotton  loans  will  continue  to  be  offered 
to  producers  because  it  helps  to  provide 
producers  interim  financing  between  the 
time  cotton  is  harvested  and  the  time 
the  cotton  is  ginned. 

(I)  Thirty-one  comments  were 
received  that  were  either  nonspecific  or 
related  to  issues  for  which  comments 
were  not  requested. 

ELS  Cotton  Program  Comments 

One  respondent  commented  on  the 
1988  ELS  Cotton  Program 
determinations.  The  respondent  was  a 
producer  organization  that  favored  an 
acreage  reduction  level  of  5  percent.  An 
ALP  level  of  10  percent  was  selected 
because  it  provided  a  total  supply  of 
ELS  cotton  adequate  for  domestic  and 
export  marketings  and  rsulted  in 
carryover  stocks  at  approximately  the 
target  level  of  65.000  bales. 


Rice  Program  Comments 

A  total  of  43  respondents  commented 
on  the  1988  Rice  Program 
determinations.  Twenty-three  of  the 
respondents  were  individual  producers 
and  10  were  producer  organizations. 

With  respect  to  the  specific  comments 
for  the  1988  Rice  Program  the  following 
are  noted: 

(a)  Acreage  Limitation  Program:  Forty 
comments  were  received  regarding 
acreage  reduction  levels  with  35  percent 
the  statutory  maximum  level,  receiving 
the  most  comments  at  20.  Of  the 
remaining  20  comments,  8  favored  an 
ALP  level  of  25  percent  6  favored  20 
percent  3  favored  15  percent  and  1  each 
favored  10, 5,  and  0  percent.  An  ALP 
level  of  25  percent  was  selected  because 
it  provided  a  total  supply  of  rice 
adequate  for  domestic  and  export 
marketings  and  resulted  in  ending 
stocks  at  approximately  the  statutory 
target  level  of  30  million  cwt. 

(b)  Established  'Target" Price:  Three 
respondents  favored  a  target  price  level 
of  $11.30  per  cwt,  the  1987  level,  and  1 
respondent  favored  $10.74  per  cwt.  The 
target  price  is  set  at  the  statutory 
minimum  of  $11.15  per  cwt.  provided  for 
in  the  1987  Act.  This  level  is  well  above 
the  projected  U.S.  average  variable  cash 
costs  of  production  for  the  1988-crop, 
thereby  ensuring  program  participants 
an  adequate  safety  net  for  farm  income. 

(c)  Loan  and  Purchase  Level:  Three 
respondents  favored  a  loan  and 
purchase  rate  of  $6.50  per  cwt.,  the 
statutory  minimum  at  the  time 
comments  were  requested,  and  1 
respondent  favored  $6.84  per  cwt. 
Subsequendy,  the  1949  Act  was 
amended  to  provide  for  a  minimum  price 
support  level  for  the  1988  crop  of  $6.63 
per  cwt.  The  statutory  minimum  was 
selected  because  it  was  determined  to 
be  well  above  the  projected  U.S. 
average  variable  cash  cost  of  production 
for  the  1988  crop. 

(d)  Land  Diversion  Program:  Two 
comments  were  received  opposing  a 
paid  diversion  program.  A  paid 
diversion  program  will  not  be 
implemented  because  the  ALP  level  was 
determined  to  be  sufficient  to 
adequately  manage  stock  levels. 

(e)  Commodity  Certificates:  Five 
respondents  favored  payments  in  the 
form  of  generic  commodity  certificates 
and  3  opposed  the  use  of  certificates.  In 
order  to  fully  utilize  the  assets  of  CCC,  it 
has  been  determined  that  50  percent  of 
advanced  deficiency  payments  will  be 
paid  in  commodity  certificates.  Any 
additional  certificate  payments  will  be 
made  as  market  conditions  warrant 
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(f)  Inventory  Redactioa  Pruffrwnr 
Two  comments  were  received  opposing 
the  IRP.  The  Dtp  win  not  be  j 
implemented  for  rice  because  such  m 
program  would  encourage  producers  to 
plant  nonprogram  crops  on  available 
crop  acreage,  thereby  adversely 
affecting  the  incomes  of  current 
producers  of  such  nonprogram  crops. 

(g)  Loan  Deficiency  Payments:  Three 
respondents  favored  making  could  be 
available  to  exchange  for  such 
certificates;  loan  deficiency  pajfments 
and  1  respondent  qpposed  sach  action. 
Loan  deficiency  payments  will  be  made 
available  because:  (1)  Part  of  such 
payments  must  be  made  in  the  form  of 
rice  specific  commodity  certificates  and 
CCC  does  not  own  sufficient  quantities 
of  rice  which  would  be  available  for  the 
exchange  of  such  certificates;  (2)  these 
payments  are  based  on  program  yields 
rather  than  harvested  yields  and. 
accordingly,  producer  participation  in 
this  provision  would  to  be  negligible; 
and  (3]  it  has  been  determined  that 
offering  producers  loan  deficiency 
pasrments  would  not  significantly  reduce 
the  quantities  of  rice  pledged  as 
collateral  for  CCC  price  sufiport  loans. 

(h]  Ndtkfml  Program  Acreage:  One 
conmient  was  received  opposing  the 
I<PA  provision.  Since  an  ALP  is  in  effect 
for  the  iges  crops,  the  NPA 
determination  is  not  be  spplicable. 

(i)  Voluntary  Reduction  Piertxntage: 
Two  comments  were  received  opposing 
the  VRP  provision.  Since  an  ALP  is  in 
effect  for  the  1988  cn^;is,  the  VRP  is  not 
appUcable. 

0)  Loan  Rate  Adjustment  Seven 
comments  were  received  regarding  the 
class  loan  rate  differentiaL  Pour  of  the 
comments  favored  a  diff»ential  of  SlJOO 
per  cwt,  which  was  the  1987  level.  One 
coaunent  each  was  received  supporting 
a  differential  of  UjOO,  SZ.00.  and  $a00 
per  cwL  The  loan  rate  differential  was 
established  at  $1.00  per  cwL  because 
this  level  most  accurately  represents  the 
domestic  class  loan  rates  which  reflect 
the  ratio  of  class  world  prices. 

(k)  Purchase  of  Marketing 
Certificates:  Two  respondents  opposed 
this  provision  and  1  respondent  favored 
its  implementation.  Producers  will  not 
be  required  to  purchase  marketing 
certificates  as  a  condition  of  repajring  a 
loan  at  a  reduced  rate  because  such 
certificates  must  be  exchanged  for  CCC- 
owned  rice  and  CCC  does  not  have 
sufficient  quantity  of  rice  in  its 
inventory  which  coold  be  exdsanged  for 
such  certificates. 

(1)  Marketing  Certzfioates:  Three 
comments  werereoeivcd  in  favor  of  the 
marketing  certificate  pragrasL  CCC  will 
continue  to  issne  generic  coaBmodily 
certificates  to  prodoBecs  whenever  the 


world  price  for  a  dass  of  rice  (adfostcd 
to  U.S.  qoabties  and  locatioi^  is  below 
the  minfaaum  loan  repayment  level.  This 
action  is  considered  necessary  to  make 
U.S.  rice  competitive  in  world  markets 
and  to  maintain  and  expand  exports  of 
rice  produced  in  the  U.S. 

(m)  Twaity-eight  comments  were 
received  that  were  eitfier  nonspecific  or 
related  to  issues  for  which  comments 
were  not  requested. 

This  notice  affirms  the  following 
determinations  previously  made  and 
announced  by  the  Secretary,  beginning 
July  2. 1987,  witti  respect  to  the  1988 
crops  of  wheat,  feed  grains,  rice  and 
cotton  (upland  and  oiS). 

Determinations 

1.  Loan  and  Purchase  level 

In  accordance  with  sections 
107D(a)(l).  105C(a)(l).  10lA(a)(l). 
103A(a)(l),  snd  K»(hHZ)  of  the  1949  Act 
the  price  support  Iran  and  purchase 
level  per  bwihel.  unless  othierwise 
indicated,  shall  be  $2.21  for  wheat,  $1.77 
for  com,  $1.68  ($3.00  per  cwt.)  for 
sorghum,  $1.44  for  barley,  $0.90  for  oats, 
$1.50  for  rye,  $8.63  per  cwt.  for  rice, 
$0.5180  per  pound  for  upland  cotton,  and 
$0.8092  per  pound  for  H£  cotton. 

2.  Established  (Target)  Price 

In  accordance  with  sections 
107D(b)(l)(G>.  106C(bMl)(E). 
10lA(c)(l)(D).  103A(cMlHD)  and 
103(h)(3)(B)  of  the  1940  Act  the 
establishied  ("target")  price  per  bushel, 
unless  otherwise  indicated,  shall  be 
$4.23  for  wheat  $2.93  for  com.  $2.78 
($4.96  per  cwL)  fw  smgbum.  $2.51  for 
barley,  $1.55  for  oats,  ^1.15  per  cwt.  for 
rice,  $0,759  per  pound  for  upland  cotton, 
and  $0,957  per  pound  for  ELS  cotton. 

3.  Acreage  Redaction/Paid  Land 
Diversion  Program 

In  accordance  wiA  sections 
107D(fMl)(B).  105C(f)(l)(B).  103A(f)(2)(A) 
and  lG3(h)(8)(A)  of  the  1949  Act,  acreage 
reduction  programs  have  been 
established  with  respect  to  ^e  1968 
crops  at  27V4  percent  for  wheat  20 
percent  for  com,  sorghum,  and  bariey,  5 
percent  for  oats,  25  percent  for  rice,  12% 
percent  for  upland  cotton,  and  10 
percent  for  ELS  cotton. 

Accordingly,  producers  will  be 
required  to  reduce  their  1968  acreages  of 
these  commodities  for  harvest  from  the 
respective  crop  acreage  base 
established  for  a  farm  by  at  least  these 
estaUished  percentages  for  each 
commodity  in  order  to  be  elig3>le  for 
price  support  loans,  purchases,  and 
payments  for  each  each  conanodity. 
Producers  of  com.  sotghum,  and  barley 
are  eligible  in  accordance  with  section 


105C(f)(^  of  die  1948  Act  to  receive 
diversion  payments  on  an  acreage 
equivalent  to  10  percent  of  the  com, 
sorghum,  and  buley  crop  acreage  base 
established  for  the  farm  if  the  acreage 
plairted  to  these  crops  on  the  farm  for 
harvest  does  not  exceed  70  percent  of 
such  crop  acreage  base.  The  diversion 
payment  rates  per  bushel  shall  be:  $1.75 
for  com;  $1.65  for  sorghum,  and  $1.40  for 
bariey. 

4.  Set-Aside  Program 

In  accordance  with  sections 
107{)(fKl).  and  (3)  and  lOSQf)  (1)  and  (3) 
of  the  1949  Act  it  has  been  determined 
that  there  will  be  no  set-aside  program 
for  the  1988  cn^  of  wheat  and  feed 
grains. 

5.  Haying  and  Grazing/Production  of 
Af^rwed  Nonprogram  Crops 

In  accordance  with  sections 
107D(cXl).  107D(f)(4).  lOSqcMl), 
105C(f)(4).  ia3A(c)(l).  103A(f)(3). 
lOlAJicKl).  and  10lA(fK3)  of  the  1949 
Act.  it  has  been  determined  that  hasring 
will  not  be  allowed  except  under 
emergency  conditions  unless  it  is 
determined  that  based  upon 
information  submitted  by  a  State  ASC 
committee,  basring  will  not  result  in  an 
adverse  eoonomic  effect  in  the  State. 
Grazing  of  acreage  designated  as  ACR 
and  CU  will  be  permitted  except  during 
any  S-consecutive-month  period 
between  ^vil  1  and  October  31  that  is 
established  for  a  State,  by  the  State  ASC 
conunittee.  Haying  and  grasing  of 
conservation  reserve  acreage  is 
prohibited.  The  Secretary  has  further 
determined  tihnt  production  of  crops, 
program  or  nonpropam,  will  not  be 
permitted  on  ACR  or  CU  acreage. 

6.  Advance  Deficiency  and  Land 
Diversioa  Payments 

In  accordance  with  section  107C  of 
the  1949  Act  the  Secretary  will  make 
available  to  producers:  (1)  Advance 
d^ciency  payments  for  the  1968  crops 
of  wheat,  feed  grains,  ufrfand  cotton,  and 
rice;  and  (2)  cKlvance  land  diversion 
payments  for  the  1968  crops  of  com, 
sorghum,  and  barley.  Producers  may 
request  40  percent  of  their  projected 
deficiency  payments  when  they  enroll  in 
the  1968  Wheat  Feed  Grain,  Upland 
Cotton  and  Rice  Programs.  Fifty  percent 
of  the  advance  deficiency  payments  will 
be  paid  in  cash  and  the  balance  of  the 
advanced  amonnt  will  be  paid  in  generic 
commodity  certificates.  The  entire 
diversion  payment  wS  be  made  in 
advance  on  or  about  May  16. 1988.  One 
hundred  percent  of  the  feed  grain 
diversion  payment  will  be  paid  in 
generic  commodity  certificates.  No 


advance  deficiency  payments  will  be 
offered  to  ELS  cotton  producers. 

7.  Binding  Contracts 

Contracts  signed  by  program 
participants  will  be  considered  binding 
at  the  end  of  the  signup  period  and  will 
provide  for  liquidated  damages  if 
producers  do  not  comply  widi 
contractual  arrangements.  It  has  been 
determined  that  binding  contracts  will 
ensure  a  high  level  of  compliance  by 
those  producers  enrolling  in  the  program 
and  will  also  result  in  a  more  effective 
program. 

8.  Cross  and  Offsetting  Compliance 

In  accordance  with  sections 
107D(n)(2),  105C(n)(2),  103A(n)(2).  and 
101A(n)(2)  of  die  1949  Act  it  has  been 
determined  that  limited  cross 
compliance  will  be  required  as  a 
condition  of  eligibility  for  program 
benefits  for  wheat  feed  grains 
(excluding  oats),  rice  and  upland  cotton. 
Section  103(h)(16)(c)  pn^ibito 
imposition  of  limited  cross  compliance 
for  die  1988  crop  of  ELS  cotton.  In 
accordance  with  sections  107(d)(i), 
105C(i),  103Aln)(l),  and  103(h)(13)  of  die 
1949  Act,  it  has  been  determined  that 
offsetting  compliance  by  wheat,  feed 
grain  and  ELS  cotton  Program 
participants  will  not  be  required  as  a 
condition  of  eUgibility  for  program 
benefits.  Sections  10lA(n)(l)  and 
103A(n)(3)  prohibit  imposition  of 
offsetting  compliance  for  rice  and 
upland  cotton  program  participants. 

9.  Establishment  of  Acreage  Bases  and 
Adjustments 

In  accordance  with  section  503  of  the 
1949  Act,  farm  acreage  bases  will  be 
established  for  the  1988  crop  year. 
Adjustments  in  crop  acreage  bases  for 
the  1988  program  as  provided  in  section 
505  will  not  be  allowed.  In  accordance 
with  section  504  of  the  1949  Act  it  has 
been  determined  that  limited 
adjustments  in  crop  acreage  bases  may 
be  approved  when  producers  need  to 
change  cropping  practices  to  carry  out 
conservation  compliance  requirements 
on  highly  erodible  land. 

10.  Establishment  of  Program  Payment 
Yields 

-  In  accordance  with  section  506  of  the 
1949  Act  it  has  been  determined  that 
the  actual  yield  per  harvested  acre  for 
the  1988  crop  and  subsequent  crop  years 
of  wheat  feed  grains,  rice  and  upland 
cotton  will  not  be  considered  in 
establishing  subsequent  year  farm 
program  payment  yields. 


11.  Marketing  Loan 

A.  Wheat  and  Feed  Grains 

In  accordance  with  sections 
107D(a)(5)  and  105(a)(4)  of  the  1949  Act 
it  has  been  determined  that  marketing 
loans  will  not  be  implemented  for  the 
1988  crops  of  wheat  or  feed  grains.  The 
price  support  loan  and  purchase  levels 
applicable  to  such  crops  have  been 
lowered  to  the  maximum  extent  possible 
and  it  has  been  determined  that  this 
action  is  sufficient  to  maintain  a 
competitive  market  position.  Also,  the 
implementation  of  a  maiiceting  loan 
program  for  such  crops  would  greatiy 
increase  program  costs  whife  program 
benefits  would  be  minimal. 

B.  Upland  Cotton 

In  accordance  with  section  103A(a)(5) 
of  die  1949  Act  the  Secretary  . 
determined  on  October  29, 1987,  that 
Plan  B  of  the  marketing  loan  program 
would  be  implemented  in  the  event  that 
the  prevailing  world  market  price 
(adjusted  to  U.S.  quality  and  location) 
for  upland  cotton  falls  below  the  upland 
cotton  price  support  loan  rate.  The  loan 
repayment  rate  shall  be  equal  to  the 
lesser  of  the  loan  level  or  the  adjusted 
world  market  price. 

C.  Rice 

In  accordance  with  section  10lA(a)(5) 
of  the  1949  Act  it  has  been  determined 
that  a  producer  of  1988-crop  rice  may 
repay  a  price  support  loan  for  the  1988 
crop  of  rice  at  a  level  that  is  the  lesser 
of:  (1)  The  price  support  loan  level  or;  (2) 
the  higher  of  (i)  60  percent  of  the  rice 
price  si^iport  loan  rate  or  (ii)  the 
prevailing  world  market  price  for  rice.  It 
has  been  determined  that  a  producer 
shall  not  be  required  to  purchase  a 
negotiable  marketing  certificate  as  a 
condition  of  repaying  the  rice  price 
support  loan  at  a  lower  level. 

12.  Loan  Deficiency  Payments 

In  accordance  with  sections  107D(b). 
105C(b),  10lA(b],  and  103A(b)  of  die 
1949  Act  it  has  been  determined  that 
with  respect  to  the  1988  price  support 
and  production  adjustment  programs, 
loan  deficiency  payments  will  not  be 
available  for  wheat  feed  grains,  and 
rice,  but  will  be  available  for  upland 
cotton.  It  has  been  determined  that 
offering  producers  loan  deficiency 
payments  in  lieu  of  obtaining  a  price 
support  loan  will  reduce  the  quantity  of 
upland  cotton  pledged  as  collateral  for 
price  support  loans  ¥^en  a  marketing 
loan  is  in  effect  but  would  not 
significanUy  reduce  such  quantities  of 
rice  pledged  as  collateral.  Since,  for  the 
1968  crops,  marketing  loans  are 
available  only  with  respect  to  upland 


cotton  and  rice,  loan  deficiency 
payments  will  not  be  available  for  feed 
grains  and  wheat  producers. 

13.  Inventory  Reduction 

In  accordance  with  sections  107D(g). 
105C(g),  lOlA(g),  and  103A(g)  of  the  1949 
Act  it  has  been  determined  diat  the 
inventory  reduction  program  will  not  be 
implemented  for  the  1968  crops  of 
wheat,  feed  grains,  rice,  and  upland 
cotton  since  such  a  program  would 
encourage  producers  to  plant 
nonprogram  crops  on  available  crop 
acreage  and  thereby  adversely  affect 
producers  of  such  nonprogram  crops. 

14.  Advance  Recourse  Commodity 
Loans 

In  accordance  with  section  424  of  the 
1949  Act  it  has  been  determined  that 
advance  recourse  price  support  loans 
shall  not  be  made  available  to  producers 
since  advance  deficiency  payments  for 
wheat,  feed  grains,  rice  and  cotton  and 
advance  diversion  payments  for  feed 
grains  (except  oats)  will  substantially 
augment  private  lending  to  producers 
and,  therefore,  ease  producer  credit 
problems.  Further,  implementing  this 
program  could  encourage  producers  to 
place  additional  encumbrances  upon 
crops  yet  to  be  produced  which  could 
result  in  increased  financial  stress  for 
producers  after  harvest. 

15.  Farmer-Owned  Reserve  Program 

In  accordance  with  section  110  of  the 
1949  Act,  it  has  been  determined  that 
there  will  be  no  immediate  entry  into  the 
farmer-owned  reserve  (FOR)  program 
for  the  1968  crop  of  wheat  and  feed 
grains.  The  lower  limit  on  the  size  of  the 
reserve  for  wheat  and  feed  grains  is 
established  at  300  million  bushels  and 
450  million  bushels,  respectively. 
Actions  to  encourage  participation  in 
the  program  will  be  taken  if  reserve 
quantities  fall  below  the  minimum 
levels. 

16.  Inclusion  of  Barley 

In  accordance  with  section 
105(c)(1)(F)  of  die  1949  Act  it  has  been 
determined  that  barley  producers  are 
eligible  to  receive  1968  feed  grains 
program  payments  since  inclusion  of 
barley  in  the  feed  grain  acreage 
reduction  program  permits  the  alignment 
of  barley  stodks  with  barley  demand. 

17.  Exemption  of  Malting  Barley 

In  accordance  with  section  106C(e)(2) 
of  the  1949  Act  it  has  been  determined 
that  malting  barley  shall  not  be  exempt 
fivm  the  feed  grain  acreage  reduction 
program  since  a  large  portion  of  barley 
production  is  planted  to  malting  barley 
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varieties  and  exclusion  of  such  varieties 
from  any  production  adjustment 
requirements  would  greatly  reduce  the 
effectiveness  of  the  feed  grain  program. 

18.  Nonrecourse  Loans  and  Purchases 
for  Com  Silage  Grain  Equivalent 

In  accordance  with  section  105C(a)  of 
the  1949  Act,  it  has  been  determined 
that  com  silage  grain  equivalent  will  not 
be  eligible  for  nonrecourse  loans  and 
purchases  since  an  increase  in  program 
costs  would  result  in  only  marginal 
increases  in  program  benefits. 

19.  ELS  and  Upland  Seed  Cotton  Loan 

In  accordance  with  section  103(h)(17) 
of  the  1949  Act  and  section  5  of  the 
Charter  Act,  it  has  been  determined  that 
recourse  loans  will  be  made  available  to 
producers  for  ELS  and  upland  seed 
cotton  under  the  same  provisions  that 
were  applicable  to  the  1987  crops  of  ELS 
and  upland  cotton. 

20.  Cost  Reduction  Options  | 

In  accordance  with  section  1009  of  die 
1985  Act  it  has  been  determined  that  the 
Secretary  will  reserve  the  right  to 
initiate  cost  reduction  options  if 
subsequent  changes  occur  in  supply  and 
demand  conditions. 

Authority:  Sees.  4  and  5  of  the  Commodity 
Credit  Corporation  Charter  Act  as  amended. 
62  Stat.  1070,  as  amended,  1072  (7  U.S.C.  714b 
and  714c);  sees.  101.  lOlA  103A  103(h),  105B. 
107C,  107D.  107E.  109. 110,  401,  424,  504,  and 
505  of  the  Agricultural  Act  of  194a  as 
amended.  63  Stat.  1051.  as  amended.  99  Stat. 
1419,  as  amended.  1407.  as  amended,  1395.  as 
amended.  1446. 1383,  as  amended.  1448.  91 
Stat.  950.  as  amended.  951,  as  amended  63 
Stat.  1054.  as  amended,  99  Stat.  1461,  as 
amended.  1462  (7  U.S.C.  1433c.  1441. 1441-1, 
1444-1. 1444-b.  1445b-2. 1445b-3. 1445b-4, 
1445d.  1445e.  1421. 1464  and  1465);  sec.  1009 
of  the  Food  Security  Act  of  1985.  as  amended, 
49  Stat.  1453,  as  amended  (7  U.S.C.  1308a}. 

Signed  at  Washington.  E)C.  on  May  6, 1968. 
Milton  Heitx. 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc.  88-10940  Filed  5-16-88: 8:45  am] 
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Food  and  Nutrftion  Service 

Special  Suppiemental  Food  Program 
for  Women,  Infants  and  Children; 
Poverty  Income  Guidelines 

aoency:  Food  and  Nutrition.  USDA. 
action:  Notice. 

SUMMARY:  The  Department  announces 
adjusted  poverty  income  guidelines  to 
be  used  by  State  agencies  in 
determining  the  income  eUgibility  of 
persons  applying  to  participate  in  the 
Special  Supplemental  Food  Program  for 


Women,  Infants  and  Children  (WIG 

Program).  These  poverty  income 

guidelines  are  to  be  used  in  conjunction 

with  the  WIG  Regulations,  7  GFR  Part 

246. 

EFFCCnVI  DATE  July  1, 1988. 

FOR  FURTNER  MTORMATION  CONTACT: 

Barbara  Hallman,  Branch  Chief,  Policy 

and  Program  Development  Branch, 

Supplemental  Food  Programs  Division. 

FNS.  USDA.  3101  Park  Center  Drive. 

Alexandria.  Virginia  22302,  (703)  756- 

3730. 

SUPPLEMENTARY  INFORMATION:  This 
^al  action  has  been  reviewed  under 
Executive  Order  12291  and  has  been 
determined  to  be  not  major.  The 
Department  does  not  anticipate  that  this 
notice  will  have  an  annual  effect  on  the 
economy  of  $100  million  or  more.  This 
action  will-  not  result  in  a  major  increase 
in  costs  or  prices  for  consumers; 
individual  industries;  Federal.  State,  or 
local  government  agencies;  or 
geographic  regions.  Nor  will  this  action 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  on  the 
abiUty  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  action  has  been  reviewed  in 
accordance  with  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.G.  801- 
612).  Pursuant  to  that  review,  the  " 
Administrator  of  the  Food  and  Nutrition 
Service  has  determined  that  the  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  ntimber  of  smaU 
entities.  This  notice  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  approval  by  the  Office  of 
management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507) 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance 
Programs  under  No.  10.577  and  is 
subject  to  the  provisions  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  GFR  Part 
3015,  Subpart  V,  48  FR  29112). 

Section  17  of  the  Child  Nutrition  Act 
of  1966  (42  U.S.C.  1786)  requires  the 
Secretary  to  establish  income  criteria  to 
be  used  with  nutritional  risk  criteria  in 
determining  a  person's  eligibility  for 
participation  in  the  WIC  Program.  The 
law  provides  that  persons  will  be 
eligible  for  the  WIC  Program  only  if  they 
are  members  of  famihes  that  satisfy  the 
income  standard  prescribed  for  reduced- 
price  school  meals  under  section  9  of  the 
national  School  Lunch  Act  (42  U.S.C. 
1758).  Under  section  9,  the  income  limit 
for  reduced-price  school  meals  is  185 


percent  of  the  Federal  poverty  income 
guidelines,  as  adjusted. 

Section  9  also  requires  that  these 
guidelines  be  revised  annually  to  reflect 
changes  in  the  Consumer  Price  Index. 
The  annual  revision  for  1988  was 
published  by  the  Department  of  Health 
and  Human  Service  (DHHS)  in  the 
Federal  Register  for  February  12. 1988.  at 
53  FR  4213.  The  guidelines  published  by 
DHHS  are  referred  to  as  the  poverty 
income  guidelines. 

The  Department  published  final  WIC 
regulations  on  February  13. 1985,  at  50 
FR  6108.  Section  246.7(c)  specifies  that 
State  agencies  may  prescribe  income 
guidelines  either  equaling  the  income 
guidelines  estabUshed  under  section  9  of 
the  National  School  Lunch  Act  for 
reduced-price  school  meals  or  identical 
to  State  or  local  guidelines  for  free  or 
reduced-price  health  care.  However,  in 
conforming  WIG  income  guidelines  to 
State  or  local  health  care  guidelines,  the 
State  caimot  establish  WIG  guidelines 
which  exceed  the  guidelines  established 
under  section  9  of  the  National  School 
Limch  Act  for  reduced-price  school 
meals,  or  are  less  than  100  percent  of  the 
Federal  poverty  income  guidelines. 

Consistent  with  the  method  used  to 
compute  eligibility  guidelines  for 
reduced-price  meals  under  the  National 
School  Lunch  Program,  the  poverty 
income  guidelines  were  multiplied  by 
1.85  and  the  results  rounded  upward  to 
the  next  whole  dollar. 

At  the  time  the  Department  is 
publishing  the  maximum  and  minimum 
WIG  poverty  income  limits  by 
household  size  for  the  period  July  1, 1988 
through  June  30. 1989.  The  first  table  of 
this  notice  contains  the  income  limits  by 
household  size  for  the  48  contiguous 
States,  the  District  of  Columbia  and  all 
Territories,  including  Guam.  Because  the 
poverty  income  guidelines  for  Alaska 
and  Hawaii  are  higher  than  for  the  48 
contiguous  States,  separate  tables  for 
Alaska  and  Hawaii  have  been  included 
for  the  convenience  of  the  State 
agencies. 

Effective  July  1. 1988-Iune  30. 1989 


Family  size 

Annual 

ptrmtf 

mconw 

guidelines 

(PK3) 

Annual 
FNS 

guidelines 

for 
reduced- 
price 

lunches 

(185%  of 

PIG) 

48  SUtes,  Oistnct  of  Cohjm- 
tita,  Puerto  Rico,  Virgin  Is- 
larxls,  and  Territon««.  in- 
cluding Guam: 

1 

2 

5,770 
7,730 

10,675 
14,301 

Family  size 

Annual 

poverty 

income 

guidelines 

(PIG) 

Annual 

FNS 

income 

guidelines 

for 
reduced- 
price 
lunches 
(185%  of 
PIG) 

3    ,  ,, 

9.690 
11.650 
13,610 
15,570 
17.530 
19,490 

1.960 

7.210 
9,660 
12,110 
14.560 
17,010 
19.460 
21.910 
24,360 

2.450 

6.650 
8.900 
11,150 
13,400 
15,650 
17,900 
20.150 
22.400 

2,250 

17.927 
21  553 

4 

S 

25  179 

8 ,  ,„ 

28  805 

■7...     „      „ 

8 

For  each  additional  fainity 
member  add 

32,431 
36,057 

3626 

Alaska: 

1           . 

2 

3 

13,339 
17.871 
22404 

4 ., 

26,936 
31,468 
36001 

s ., 

8 , 

7 

40  534 

8 

For  each  additional  family 

.     memtjeradd ~ 

Hamtf 

1 

45.066 

4,533 

12,303 
16  465 

2 , 

3 

4 

20.628 
24.790 
28,953 
33  115 

5 

e 

7 

8 „ 

For  each  additional  family 
member  add...v._ 

37.278 
41.440 

4.163 

Authority:  42  U.S.C.  1788. 
Anna  Kondratas, 

Administrator. 
.  Date:  May  10. 1988. 
[Vr  Doc.  88-11002  Filed  5-16-88;  8:45  am] 
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Commodity  Supplemental  Food 
Program;  Elderly  Poverty  Income 
Guidelines 

agency:  Food  and  Nutrition  Service. 

USDA. 

action:  Notice. 

summary:  The  Department  announces 
adjusted  poverty  income  guidelines  to 
be  used  by  State  agencies  in 
determining  the  income  eligibility  of 
elderly  persons  applying  to  participate 
in  the  Commodity  Supplemental  Food 
Program  (CSFP).  These  poverty  income 
guidelines  are  to  be  used  in  conjunction 
with  the  GSFP  Regulations.  7  GFR  Part 
247. 

EFFScnvE  date:  July  1. 1988. 

FOR  FURTHER  RmMMATlON  CONTACR 

Barbara  Hallman,  Branch  Chiet  Policy 
and  Program  Development  Branch, 
Supplemental  Food  Programs  Division. 
FNS,  USDA.  3101  Park  Center  Drive. 
Alexandria.  Virginia  22302.  (703)  756- 
3730. 


SUPPLEMENTARY  INFORMATION:  This 
final  action  has  been  reviewed  under 
Executive  Order  12291  and  has  been 
determined  to  be  not  major.  The 
Department  does  not  anticipate  that  this 
notice  will  have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more.  This 
action  will  not  result  in  a  major  increase 
in  costs  or  prices  for  consumers; 
individual  industries;  Federal,  State,  or 
local  government  agencies;  or 
geographic  regions.  Nor  will  this  action 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  action  has  been  reviewed  in 
accordance  with  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.G.  601- 
612).  Pursuant  to  that  review,  the 
Administrator  of  the  Food  and  Nutrition 
Service  has  determined  that  the  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  notice  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  approval  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507). 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance 
Programs  under  No.  10.565  and  is 
subject  to  the  provisions  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  Part 
3015.  Subpart  V.  48  FR  29112). 

On  December  23, 1985  the  President 
signed  the  Food  Security  Act  of  1985 
(Pub.  L.  99-198).  This  legislation  amends 
section  5  of  the  Agriculture  and 
Consumer  Protection  Act  of  1973  (7 
U.S.C.  612c  note)  to  require  that  the 
Department  estabhsh  procedures 
allowing  agencies  administering  the 
CSFP  to  serve  elderly  persons  if  such 
service  can  be  provided  without 
reducing  service  levels  for  women, 
infants,  and  children.  The  law  also 
mandates  establishment  of  eligibility 
requirements  for  elderly  participation. 
Prior  to  enactment  of  Pub.  L  99-198. 
elderly  participation  was  restricted  by 
law  to  three  designated  pilot  projects 
which  served  the  elderly  in  accordance 
with  agreements  with  the  Department 

In  order  to  implement  the  GSFP 
mandates  of  Pub.  L  90-198.  the 
Department  published  interim  rules  on 
September  17. 1986  at  51  FR  32895  and  a 
final  nde  on  February  18, 1988  at  53  FR 
4831.  These  regulations  defined  "elderly 
persons"  as  those  who  are  60  years  of 
age  or  older.  The  final  rule  further 
stipulated  that  elderly  persons  certified 


on  or  after  September  17, 1986  must 
have  "household  income  at  or  below  130 
percent  of  the  Federal  Poverty  Income 
Guidelines  published  annually  by  the 
Department  of  Health  and  Human 
Services"  (7  CFR  247.7(a)(3)). 

These  poverty  income  guidelines  are 
revised  annually  to  refiect  changes  in 
the  Consumer  Price  Index.  The  revision 
for  1988  was  published  by  the 
Department  of  Health  and  Human 
Services  at  53  FR  4213  on  February  12. 
1988.  At  this  time  the  Department  is 
publishing  the  income  limit  of  130 
percent  of  the  poverty  income  guidelines 
by  household  size  to  be  used  for  elderly 
certification  in  the  CSFP  for  the  period 
July  1, 1988  through  June  30, 1989. 

The  poverty  income  guidelines  were 
multiplied  by  1.30  and  the  results 
rounded  up  to  the  next  whole  dollar. 
The  first  table  in  this  notice  contains  the 
income  limits  by  household  size  for  the 
48  contiguous  States,  the  District  of 
Columbia,  and  all  the  Territories, 
including  Guam.  Because  the  poverty 
income  guidelines  for  Alaska  and 
Hawaii  are  higher  than  for  the  48 
contiguous  States,  separate  tables  for 
Alaska  and  Hawaii  have  been  included 
for  the  convenience  of  the  State 
agencies. 

Effective  July  1. 1988— June  30, 1989 


Family  size 

Annual  FNS 
poverty 
income 

puideunps 

for  e'c^'iy 

in  CSFP 

(130%  of 

PiG) 

48  States.  Disfnct  of  Columbia,  Puerto 
Rico,  Virgin  Islands,  and  Territories, 
including  Guam: 

2!!!!!!!""ZIZZ""Z"""~"ZZZ! 
a 

4.™ 

5 -.     .. 

6 _      — 

For  6ach  Mkibonsl  fwniy  mofnbof 

add..- - 

Alaska: 
1 

7,501 
10,049 
12.597 
15,145 
17,693 
20.241 
-      22,789 
25.337 

2.548 

9.373 

2 - - — 

4ZI~ZZ!Z."""'."Z 

5 

12.558 
15,743 
18.928 
22.113 

6 

7 - 

8 

ror  eacn  aaononai  wnwf  mainoar 

add 

Hawaii: 

2!!zz"zzr""r'  zzz™z 

3 

25.298 
28.483 
31.668 

3.185 

8.645 
11.570 
14.495 

4    

5 _ 

8 

7 ._ 

8 _. 

17.420 
20,345 
23,270 
28,195 
29.120 
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AutiMxity:  Sec.  1562.  Pub.  L  g»-19e,  99  Stat. 
1590  (7  U.S.C.  812c  note). 
Date:  May  la  1988. 

Anna  Kondntas, 

Administrator. 

[FR  Doc.  88-11003  Filed  5-lfr-88: 8:45  am] 
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Sou  Conservation  Service 

Upper  Stage  Guich  Watershed,  OR; 
Finding  of  No  Significant  Impact 

agency:  Soil  Conservation  Service, 

USDA. 

ACTION:  Notice  of  a  finding  of  no 

significant  impact. 

SMMARv:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  I960;  the  Council  on 
Enfironmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guideline  (7  CFR 
Part  650);  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Upper  Stage  Gulch  Watershed,  Umatilla 
County,  Oregon. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jack  P.  Kanalz,  State  Conservationist, 
Soil  Conservation  Service.  1640  Federal 
Building,  1220  SW.  Third  Avenue, 
Portland,  Oregon  97204.  telephone  503- 
221-2751. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Mr.  Jack  P.  Kanalz,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  plan  for  the 
watershed.  Hie  planned  woi^s  of 
improvement  include  accelerated 
technical  assistance  for  land  treatment 
or  cropland. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 


interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Mr.  Jack  P.  Kanalz. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 

Federal  Domestic  Assistance  under  No. 

10.904— Watershed  Protection  and  Flood 

Prevention — and  is  subject  to  the  provisions 

of  Executive  Order  12372  which  requires 

intergovernmental  consultation  wiUi  State 

and  local  officials.) 

lack  P.  Kanalz. 

State  Conservationist 

May  8, 1988. 

[FR  Doc.  88-10947  Filed  5-18-88: 8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Subcommittee  on  Export 
Administration  of  ttie  President's 
Export  CouncU:  Partially  Closed 
Meeting 

A  partially  closed  meeting  of  the 
President's  Export  Council 
Subcommittee  on  Export  Administration 
will  be  held  June  8, 1988, 9:00  a.m.  to  3:00 
p.m.  The  open  session  will  be  held  at  the 
Willard  Hotel  located  1401  Pennsylvania 
Avenue  NW.,  Washington,  DC  fitjm  9K)0 
until  11:45.  The  afternoon  session 
meeting  fit)m  1:30  p.m.  to  3:00  p.m.,  will 
be  closed.  It  will  be  held  at  the  Herbert 
C.  Hoover  Building,  Room  4830, 14tii  and 
Constitution  Avenue  NW.,  Washington. 
DC. 

The  Subcommittee  provides  advice  on 
matters  pertinent  to  those  portions  of 
the  Export  Administration  Act  as 
amended,  that  deal  with  United  States 
policies  of  encouraging  trade  with  all 
countries  with  which  the  United  States 
has  diplomatic  or  trading  relations,  and 
of  controlling  trade  for  national  security 
and  foreign  policy  reasons. 

General  Session 

(Willard  Hotel)  9:00-11:45  a.m. 
Introduction  of  new  members;  objectives 
of  Subcommittee;  briefing  on  Export 
Administration  developments;  wot4cing 
group  status  reports. 

Executive  Session 

(Department  of  Commerce)  1.30-3.-00 
p.m.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356 
pertaining  to  the  control  of  exports  for 


national  security,  foreign  policy  or  short 
supply  reasons  under  the  Export 
Administration  Amendments  Act  of 
1979,  as  amended.  A  Notice  of 
Determination  to  close  meetings  or 
portions  of  meetings  of  the 
Subcommittee  to  the  public  on  the  basis 
of  5  U.S.C.  522(c)(1)  was  approved 
October  27, 1987  in  accordance  with  the 
Federal  Advisory  Committee  Act.  A 
copy  of  the  Notice  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  Room  6628,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

FOR  FURTHER  INFORMATION,  CONTACT: 

Sharon  Gongwer,  (202)  377-4275. 

Date:  May  10. 1988.  '  ; 

Vincant  F.  DaCain. 

Deputy  Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  88-11008  Filed  5-18-68;  8:45  am] 
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Natlonal  Tectmical  Infomntlon 
Service 

Government-Owned  Inventions; 
AvailalHIity  for  Licensing 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patents  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 

Technical  and  licensing  information 
on  specific  inventions  may  be  obtained 
by  writing  to:  Office  of  Federal  Patent 
Licensing,  U.S.  Department  of 
Commerce,  P.O.  Box  1423.  Springfield. 
Virginia  22151. 

Please  cite  the  number  and  tide  of 
inventions  of  interest. 
Douglas  |.  Campion, 
Associate  Director,  Office  of  Federal 
Patent  Licensing,  National  Technical 
Information  Service,  U.S.  Department  of 
Commerce. 

Departiaent  of  Agriculture 

SN  6-408.569  (4.734.524).  Syntiietic 

Pheromone  8-MethyI-2-Decanol 

Propanoate. 
SN  6-868.484  (4,735.327),  Radio 

Controlled  Downhill  Skyline  Logging 

Carriage  and  System. 
SN  6-886,502  (4,735,651),  Novel 

Phytotoxic  and  Plant  Growth 

Regulating  Oligopeptide. 
SN  7-042.033  (4.733,493),  Trap  Gun. 


SN  7-152-791.  Combined  Physical  and 
:  Chemical  Treatment  to  Improve 
Lignocellulose  Digestibility. 

Department  of  Health  and  Human 
Services 

SN  E^445-87,  Method  For  Treating  Acne. 
SN  7-094.618.  CSF-1  Facilitated 

Detection,  Isolation  and  Propagation 

of  Monocyte-Tropic  Human 

Immunodeficiency  Virus  in  Human 

Monocytes. 
SN  7-133.948,  Metiiod  of  Eliminating 

Immunosuppressive  Effects  of 

Thymus-Derived  (T)  Suppressor  Cells. 
SN  7-135,280.  A  Human  Gene  Related  to 

But  Distinct  from  abl  Proto-Oncogene. 
SN  7-154,682,  Cloned  cDNA  for  Human 

Procathepsin  L. 
SN  7-159,847,  Polyacrylamide  Gels  for 

Improved  Detection  of  Proteins. 
SN  7-165,173,  New.  Water  Soluble, 

Antineoplastic  Derivatives  of  Taxol. 
SN  7-167,695,  Vaccine  Against  Disease 

Caused  by  Human  Type  3 

Parainfluenza  Virus. 
SN  7-169,487,  Novel  Restiiction 

Endonuclease. 
SN  7-169,949,  Novel  Recombinant 

Vaccinia  Virus  Expression  Vectors 

and  Methods  of  Selecting  Same. 
SN  7-175,505,  Assay  for  06- 

Alkylguanine-DNA  Alkyltransferase 

Using  Restriction  Enzyme  Inhibition. 
SN  7-177,485.  Method  for  Eariy 

Detection  of  Lung  Cancer. 

Department  of  the  Anny 

SN  7-128,700,  A  Saw  Dispersive  Delay 

Device. 
SN  7-160,952,  Local  Preservation  of 

Infinite,  Uniform  Magnetization  Field 

Configuration  Under  Source 

Truncation. 
SN  7-162,723,  Microstrip  Resonance 

Isolator. 
(FR  Doc.  88-10946  Filed  5-16-68;  8:45  am] 
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Intent  to  Grant  Exclusive  Patent 
License;  Coulter  Corp. 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Departinent  of 
pommerce,  intends  to  grant  to  Coulter 
Corporation  having  a  place  of  business 
in  Hialeah,  Fl.,  and  exclusive  right  in  the 
United  States  to  manufacture,  use,  and 
sell  products  embodied  in  the  invention 
entitled  "Backbone  Polysubstituted 
Chelates  for  Forming  a  Metal  Chelate- 
Protem  Conjugate,"  U.S.  Patent 
Application  Serial  Number  6-903,723. 
The  patent  rights  in  this  invention  have 
been  assigned  to  the  United  Stales  of 
America,  as  represented  by  the 
Secretary  of  Commerce. 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 


the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argiunent  which  estabilishes  that 
the  grant  of  the  intended  license  would 
not  serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Papan 
Devnani,  Office  of  Federal  Patent 
Licensing,  NTIS.  Box  1423,  Springfield, 
VA  22151. 
Douglas }.  Campion, 

Associate  Director,  Office  of  Federal  Patent 
Licensing,  National  Technical  Information 
Service,  U.S.  Department  of  Commerce. 
[FR  Doc.  86-10980  Filed  5-16-68;  6:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammala;  Issuance  of  Permit; 
Ocean  Assessments  National  Ocean 
Service,  NOAA(P415) 

On  March  7, 1988,  notice  was 
published  in  the  Federal  Register  (53  FR 
7223),  that  an  application  had  been  filed 
by  the  Ocean  Assessments  Division, 
National  Ocean  Service,  NOAA,  701  C 
Street,  Box  56,  Anchorage,  Alaska  99513, 
for  a  permit  to  take  specimen  materials 
from  animals  taken  in  subsistence  hunts 
or  from  beached  or  stranded  animals  in 
Alaska  for  scientific  research. 

Notice  is  hereby  given  that  on  May  11, 
1988  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972  (18  U.S.C.  1361-1407),  and  die 
Endangered  Species  Act  (16  U.S.C.  1351- 
1544)  the  National  Marine  Fisheries 
Service  (NMFS)  issued  a  Permit  for  the 
above  taking  subject  to  certian 
conditions  set  forth  therein. 

Issuance  of  this  Permit  as  required  by 
the  Endangered  Species  Act  of  1973 
(ESA)  is  based  on  a  finding  that  such 
Permit:  (1)  Was  applied  for  in  good  faith; 
(2)  will  not  operate  to  the  disadvantage 
of  the  endangered  species  which  are  the 
subject  of  this  Permit;  and  (3)  will  be 
consistent  with  the  purposes  and 
policies  set  forth  in  Section  2  of  the  ESA. 
This  Permit  was  also  issued  in 
accordance  with  the  subject  to  Parts 
220-222  of  Tide  50  CFR,  and  the  NMFS 
regulations  governing  endangered 
species  permits. 

Documents  are  available  for  review 
by  interested  persons  in  the  following 
offices: 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue,  NW.,  Rm.  805  Washington,  DC; 
and 


Director,  Alaska  Region,  National 
Marine  Fisheries  Service,  709  West  9th 
Street,  Federal  Building,  Juneau.  Alaska 
99802. 

Date:  May  10. 1988. 

Jamet  E.  Dou^aa,  Jr., 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  68-11027  Filed  5-16-88;  6:45  am) 
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DEPARTMENT  OF  DEFENSE 

Departinent  of  ttte  Army 

Avaiial)iiity  of  the  Draft  Programmatic 
Environmental  Impact  Statement  for 
ttte  Biological  Defense  Research 
Program  and  Public  Meeting 

AQENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  availability  of  draft 
environmental  impact  statement  and 
notice  of  public  meeting,  Biological 
Defense  Research  Program. 

summary:  In  the  April  8. 1987  Notice  of 
Intent,  the  Department  of  the  Army 
stated  that  as  executive  agent  for  the 
Department  of  Defense,  it  is  responsible 
for  the  ongoing  conduct  of  research  and 
product  development  in  the  biological 
defense  field.  The  Biological  Defense 
Research  Program  involves  research  and 
product  development  in  equipment, 
devices,  drugs,  substances,  and 
biologies  that  are  used  to  detect 
biological  substances,  protect  soldiers 
from  the  adverse  effects  of  biological 
substances,  treat  exposed  individuals, 
and  decontaminate  exposed  individuals, 
areas  and  equipment.  The  work  is  being 
carried  out  at  a  number  of  Government 
and  university  laboratories  throughout 
the  country. 

The  proposed  action  for  EIS 
evaluation  purposes  is  the  continuation 
of  the  ongoing  program  in  its  current 
form.  Alternatives  considered  to  the 
proposed  action  for  consideration  in  the 
EIS  are: 

(1)  Modification  in  program  scope  and 

(2)  Modification  in  program 
implementation. 

The  draft  EIS  for  die  Biological 
Defense  Research  Program  is  available 
for  public  review  and  comment.  A  copy 
of  the  document  may  be  obtained  by 
contacting  Mr.  Charles  Dasey  at  the 
following  address:  Commander,  U.S. 
Army  Medical  Research  and 
Development  Command,  Attn:  SGRD- 
PA  (Mr.  Charies  Dasey),  Fort  Detrick, 
MD  21701-5012.  Written  comments 
should  be  submitted  to  the  same 
address.  The  time  period  for  providing 
written  comments  for  consideration  in 
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preparing  the  final  EIS  will  end  August 
12.1988. 

A  public  meeting  has  been  scheduled 
on  July  25, 1988  at  the  Rosslyn  West 
Park  Hotel.  1900  North  Fort  Myer  Drive, 
Arlington,  Virginia,  to  elicit  comments 
and  suggestions  on  the  draft  EIS.  There 
will  be  a  moniing  session  begisaiiig  at 
8.-00  a.m.  EDT  and  an  aftenoon  session 
beginning  at  1.-00  p.ra.  EDT.  Individuals 
wishing  to  present  oral  commaits  at  the 
meeting  may  register  in  advance  by 
calling  (301)  663-2732  up  throu^  July  21, 
1988,  during  normal  business  hours  of 
8:00  a.m.  to  4:00  p.m.  EDT.  Collect  calls 
will  be  accepted.  On-site  registration  at 
the  meeting  may  also  be  available.  All 
coBmenters  are  asked  to  bring  a  written 
copy  of  their  remarks  for  submiasioB  to 
the  meeting  record.  Perscnu  or 
organizations  unable  to  attend  the 
public  meeting  may  submit  written 
comaients  fw  indusion  in  the  public 
meeting  record  to  tte  foUowiag  address: 
Commander.  U.S.  Army  Medical 
Research  and  Developiiieat  rnmpMiKl, 
Attn:  SGRI>4>A  (iir.  Chaiies  Oasey). 
Fort  Detrick.  MD  21701-501Z  The  time 
period  for  providing  written  muiuieiits 
for  inclusion  in  die  meeting  record  Mriil 
end  August  12. 1988. 

LswisD.Walkar. 

Deputy  for  Baviroiuaaat.  Safety  and 
OccupaUonalHaalth,  OASA  (JSrL). 

[FR  Doc  a»-U0l5  Rlad  S-lft-W:  ft*  h4 


Army 

In  accordance  with  secdon  10e(a)(2) 
of  the  PMeral  Advisory  Committee  Act 
(Pub.  L  92-163),  amionncement  is  made 
of  the  following  Conunittee  Meeting: 

Name  of  the  Committee:  Army 
Science  Board  (ASB). 

Dates  of  Meeting:  8-9  June  1988. 

Time:  0800-1700  bows.  8  Jme  1988. 

Place:  HQ,  Operations,  Test  and 
Evaluatim  Agency,  FaUs  Chorcfa.  VA 
0800-1700  hours.  9  June  1968,  Pentagon. 
Wastuagton.  DC 

Agenda:  The  Army  Science  Board 
1980  Semaier  Sindy  on  haay  Tciiing 
will  meet  for  the  parpoae  of  gaftering 
facts  in  the  fifth  phase  of  the  stody.  Tbe 
focus  of  the  discnssiaiis  wiQ  be  to  follow 
up  on  ofwrational  issues  dwt  wen 
higfatightwd  in  ptevkwis  phases  of  the 
study  effort  fis  additioa.  the  Army 
Science  Board  SMmaer  Study  on  Anqr 
Testing  will  dfoaiss  spec&  test 
requirements/icaolls  for  certain  selected 
systena.  These  sessioiis  win  be  dosed 
to  the  public  in  accordance  with  secfion 
552b(c]  of  Tide  S.  U.S.C..  specifically 
subparagraph  (1)  thereof,  and  Titte  5, 
U.S.a.  Appiendix  2.  sabseetaoa  ia(d). 


The  classified  and  undasaified  matters 
and  proprietary  information  to  be 
discussed  are  so  inextricably 
intertwined  so  as  to  predade  opening 
any  portion  of  die  meeting.  Contact  the 
Army  Sdence  Board  Administrative 
Officer.  Sally  Warner,  for  further 
information  at  (202)  005-3039  or  095- 
7046. 

SaUy  A.  Waner, 

Administrative  Officer,  Army  Scunce  Board. 

[FR  Doc  aB-KXm  Filed  S-IS-aS;  8:45  am] 
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Military  Traffic  Hanagainent 
Command;  Directorata  of  Paraonal 
Proparty;  Intamational  Program 

AOOKv:  Military  Traffic  Management 
Command  (MTMC).  DoD. 

action:  Solidtation  of  international 
commercial  air  rates  for  movement  of 
household  goods  (HHG)  and 
unaccompanied  baggage  {UB^ 
worldwide. 

■UMMAHV.  The  next  O-monA  cycle 
(Vohmie  007)  for  the  worldwide 
movement  of  HHG  and  IS  will  be 
effectiye  October  1, 1988.  The 
soUdtation  package  for  die  October  rate 
cyde  will  be  distributed  in  July  1988, 

This  filing  cyde  contains  some  new 
features.  One  is  an  administntive  hi^ 
for  each  rate  channel  which  will  be 
instituted  to  provide  a  more  cootroHed 
compensatory  filmg  syslinB.  Second, 
rates  wiU  be  accept  for  intertfaeater 
moves,  e.g..  HawaB  to  Gemany. 

Transportation  offices  have  been 
informed  to  use  only  the  carriers  diat 
partidpate  in  the  intesnadonal 
commercial  air  program  wbea  there  is  a 
need  for  moving  HHG  and  UB  l^  air. 

NonpartidpatiDg  carrien  who  wish  to 
receive  a  copy  ofthe  soUdtadon  should 
contact  MTMC  (MT-4)|>C-4)  providing  a 
contact  address,  phone  number,  and 
standard  carrier  alpha  code  (SCSA). 


FOHnifVTMm 

Commander.  Mihtary  Traffic 
Management  Coeunand.  ATTN:  MT- 
PPC-I  (Ms.  Anderson).  Room  408,  Fa8s 
Church.  Virginia  2200-6660.  (709)  756- 
2385. 


IohBO.lbMKh.11. 

Army  Liaison  Officer  with  the  Fedaral 
Register. 

[FR  Doc.  98-10945  FOed  S-lfl-aa  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Savamiah  Bhrar  Oparaliona  Otfica; 
Financiai  Asaiatanca  Award; 
RaatricUon  of  EligBdMy  for  Grant 
Award 


:  Department  of  Energy. 

action:  Notice  of  restriction  of 
eligibility  for  grant  award. 


n  DOE  announces  that  it  plans 
to  award  a  grant  to  Claflin  College, 
Orangebofg.  SC  for  conduct  of  a 
Sdence  Enridment  Training  Program. 
The  grant  will  be  for  a  two-year  period 
at  a  DOE  funding  levd  of  $59,188; 
Claffin  CoDege  wiU  contribute  $14,646. 
Pursuant  to  section  600.7(b)  of  die 
Finandal  Assistance  Rules.  10  CFR  Part 
600,  DOE  has  determined  ^at  eli^ility 
for  this  grant  award  shall  be  limited  to 
Claflin  Cdlege. 

Procurement  Request  Nurabec  00- 
88ail8048.00a 

Project  Scope:  Claflin  College  wdl 
conduct  a  Student  Sdence  Enridanent 
Training  Program,  with  special  emphasis 
placed  on  chemical  and  compoter 
sdence  fields.  The  residential  summer 
sessions  will  be  held  at  Claflin  College 
for  six  weeks  daring  the  1986  aed  1980 
sunaaeia.  lUity  partidpaRte  will  be 
sdedad  for  dM  program  and  will 
indude  high  sduiol  imaors.  seniars  and 
some  Creslonfin.  Hm  stadents  wiH  be 
selected  from  rural  South  Carolina 
schools  which  have  limited  sdence  and 
compater  fodlWas.  The  program  is 
intended  to  focus  on  high  ability 
students  with  potential  for  science  and 
madienatical  careers. 

Claflin  CoBege  is  a  predominandy 
black  institution  and  served  the  needs  of 
a  primary  rnral  community  for  more 
than  one  hundred  years.  The 
participation  of  (fistoricaBy  Blade 
Colleges  and  Univenities  (HBCUs)  in 
lOuoraiiy  sapporteo  researcii,  education 
and  training  is  relativdy  limited.  In 
order  to  overcome  some  of  these 
limitations,  the  Preddent's  Executive 
Ordw  123aa  dated  S^tambar  IS.  1981. 
directed  Fadecei  agendas  to  increase 
die  parttdpetion  of  HBCUs  in  federally- 
funded  propams  and  to  strengthen  their 
capabilities  to  provide  quality 
education.  This  award  rapreacots  an 
effort  tostrei^ea  Uw  lOCU 
commuaity  and  incnasa  the  pool  of 
well-qaalifiadL  e^lege  eateiing  ndaority 
students  who  writt  etad  to  eater  sdence 
and  mathematical  careen. 

DC«haadetetmiMddiat  das  award 
to  ClsfliaColtgiB  on  a  sestrided 
digibdity  basis  is  appropriate. 


ran  fUNiiiu  MromnTWN  coNTAcrt 
Ronald  D.  Sinpaon.  CUet  Costracts  and 
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No.  CP68-37(Mno  an  affilication 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Ad  for  a  certificate  of  public 
convenience  and  necessity  to  construct 
and  operate  an  8-inch  tap  and 


Transco  stetes  that  the  proposed 
interconnection  would  be  used  for 
varying  transactions,  induding  those 
relating  to  the  Katy  Interchange  Service. 
Further.  Ttansco  states  that  the 


Tenneco  Oil  Conqiany  to  continue  the 
service  previously  rendered  l^ 
Mdtistates  Oil  Properties,  Inc.  and 
Resource  Oil  and  Gas  Company  and  for 
the  redesignation  of  the  rate  schedules 
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Procurement  Branch.  U.S.  Department  of 
Energy,  Savannah  River  Operations 
Office,  P.O.  Box  A,  Aiken,  SC  29802. 
Telephone:  (803)  725-2006. 

Issued  in  Aiken.  SC.  on  May  3. 1988. 
CO.  SimpaoB. 

Acting  Manager,  Savannah  River  Operations 
Office. 

[FR  Doc.  88-11037  Filed  5-16-88;  8:45  am] 

BNXSn  CODE  MC0-01-M 


Savanna  Rhrar  Operationa  Offica; 
Financial  Aaaiatanca  Aarard; 
Raatriction  of  Eligibility  for  Grant 
Award 

AQENCV:  Department  of  Energy. 
Acnow  Notice  of  restriction  of 
eligibiUty  for  grant  award. 

summary:  DOE  announces  diat  it  plans 
to  award  a  grant  to  Savannah  State 
College,  Savannah,  Georgia,  in  support 
of  research  on  coal  fly  ash.  The  grant 
will  be  for  a  three-year  period  at  a  DOE 
funding  level  of  $233,430.  Pursuant  to 
section  600.7(b)  of  the  Finandal 
Assistance  Rules,  10  CFR  Part  600  DOE 
has  determined  that  eligibility  for  this 
grant  award  shall  be  limited  to 
Savannah  State  College. 

Procurement  Request  Number  09- 
88SR18047.000. 

Project  Scope:  Savaimah  State  College 
will  conduct  an  investigation  into  the 
use  of  coal  fly  ash  as  a  component  of 
compost  Fly  ash  is  the  major  waste 
product  of  coal  combustion.  As  such,  its 
disposal  and/ or  utilization  are  major 
economic  and  environmental  concerns 
worldwide.  One  use  of  ash  is  as  an 
additive  to  soil  mixtures.  The  research 
to  be  conducted  by  Savannah  State 
College  will  explore  the  benefidal  and 
harmful  effects  of  using  ash  in  a 
compost  for  agricultural  crops.  Chemical 
and  radiologicial  measurements  will  be 
combined  with  the  production  of  various 
crops  to  assess  the  overall  effect  of  coal 
fly  ash  as  a  composting  material.  - 

Savannah  State  College  has 
conducted  previous  research  on  coal  fly 
ash  using  samples  collected  from  each 
of  the  coal-firedpower  plants  on  the 
Savaimah  River  plant. 

Savannah  State  College  is  a  minority 
institution,  a  unit  of  the  University 
System  of  Georgia.  The  partidpation  of 
Historically  Black  Colleges  and 
Universities  (HBCUs)  in  federally- 
'  supported  research,  education  and 
training  is  relatively  limited.  In  order  to 
overcome  some  of  these  limitations,  the 
President's  Executive  Order  12320.  dated 
September  15, 1981,  directed  federal 
(igendes  to  increase  the  participation  of 
HBCUs  in  federally-funded  research  and 
to  strengthen  their  capabilities  to 


provide  quality 'education.  This  award 
represents  an  effort  to  strengthen 
related  research  capabilities  and 
academic  programs  at  this  college  and 
increase  their  participation  in  DOE 
mission-oriented  research. 

The  DOE  has  deteAnined  fliat  diis 
award  to  Savannah  State  College  on  a 
restricted  eligibiUty  basis  is  appropriate. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  D.  Simpson,  Chief,  Contracts  and 
Procurement  Branch.  U.S.  Department  of 
Energy,  Savannah  River  Operations 
Office,  P.  O.  Box  A.  Aiken,  SC  29801, 
Telephone  (803)  725-2096. 

Issued  in  Aiken,  SC,  on  May  3, 198& 

CD.  Simpaon, 

Acting  Manager,  Savannah  River  Operations 

Office. 

[FR  Doc.  8fr-11038  Filed  5-16-88: 8:45  am] 
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Bonnavllla  Power  Administration 
[BPA  Flla  No.  MC-8«] 

Loat  Power  Revenue  Mitigation 
Ctiarga;  WIttidrawal 

AOENCV:  Bonneville  Power 
Administration  (BPA),  DOE. 
ACTION:  Notice.  BPA  announces  the 
withdrawal  of  its  proposed  Lost  Power 
Revenue  Mitigation  Charge. 

SuamARY:  Continuing  discussions  with 
various  utilities  indicate  less  interest  in 
the  proposed  Lost  Power  Revenue 
Mitigation  Charge  than  had  been 
expressed  at  the  time  the  initial 
proposal  was  set  forth.  In  view  of  the 
expenditures  of  time  and  resources 
required  to  complete  this  case  and 
implement  the  final  rate  into  Assured 
Delivery  Contracts  by  May  16, 1988, 
BPA  believes  that  this  reduced  level  of 
interest  no  longer  supports  pursuing  the 
proposal.  BPA  counsel  has  moved  to 
withdraw  the  prefiled  testimony  of 
witnesses  Cameron,  Metcalf,  and  Lamb, 
together  with  the  proposed  MC-88  Lost 
Power  Revenue  Mitigation  Charge.  The 
Administrator  has  requested  that  the 
hearing  officer  terminate  the  docket. 

Responsible  Official:  John  A.  . 

Cameron,  Jr.,  Intertie  Access  Project 
Manager,  is  the  official  responsible  for 
the  development  of  the  MC-88  charge. 
ADDRCSSCS:  Written  comments  should 
be  submitted  to  Ms.  Jo  Ann  C.  Scott, 
Public  Involvement  Manager,  Bonneville 
Power  Administration,  P.O.  Box  12999, 
Portland,  OR  97212. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Wayne  Sugai,  Public  Involvement 
office,  at  the  address  Usted  above,  503- 
230-3475.  Oregon  callers  outside 


Portland  may  use  800-452-8^29-,  callers 

in  California,  Idaho,  Montana,  Nevada, 

Utah,  Washington,  and  Wyoming  may 

use  800-547-6048.  Information  may  also 

be  obtained  from: 

Mr.  George  E.  Gwinnutt  Lower 
Columbia  Area  Manager,  Suite  243. 
1500  Plaza  Building,  1500  NE.  bving 
Street,  Portland.  Oregon  97232.  503- 
230-4551 

Mr.  Ladd  Sutton,  Eugene  Distrid 
Manager,  Room  206, 211  East  Seventh 
Avenue,  Eugene,  Oregon  97401. 503- 
687-0952 

Mr.  Wayne  R.  Lee,  Upper  Columbia 
Area  Manager,  Room  561,  West  920 
Riverside  Avenue,  Spokane, 
Washington  99201.  509-456-2518 

Mr.  George  E.  Eskride,  Montana  Distrid 
Manager,  800  Kensington,  Missoula, 
Montana  59801, 406-329-3060 

Mr.  Ronald  K.  Rodewalk.  Wenatchee 
District  Manager,  Room  307.  301 
Yakima  Street.  Wenatchee, 
Washington  98801,  509-662-4377, 
extension  379 

Mr.  Terry  G.  Esvelt,  Puget  Sound  Area 
Manager,  201  Queen  Anne  Avenue  N., 
Suite  400,  Seattie,  Washington  98109, 
206^142-1130 

Mr.  Thomas  V.*Wagenhoffer,  Snake 
River  Area  Manager,  West  101  Poplar, 
Walla  Walla,  Washington  99362, 509- 
522-6226 

Mr.  Robert  N.  Laffel.  Idaho  Falls  District 
Manager,  531  Lomax  Street  Idaho 
Falls.  Idaho  83401.  208-523-2706 

Mr.  Thomas  H.  Blankenship,  Boise 
District  Manager,  Room  376.  550  West 
Fort  Street,  Boise,  Idaho  83724,  206- 
334-9137. 

Issued  in  Portland.  Oregon,  on  May  10, 
1988. 
lames ).  )ura. 

Administrator. 

[FR  Doc.  88-11028  Filed  5-16-88;  8:45  am] 
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Federal  Energy  Regulatory 
Commlaalon 

[Docket  Noe.  CP8a-370-000.  el  aL] 

Tranaconttnantal  Gaa  Pipe  Una  Corp., 
at  aL;  Natural  Qaa  Carttficata  Filings 

May  11,  igea 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Transcontinental  Gas  Pipe  Line 
Corporation 

[Docket  No.  CP88-370-000] 

Take  notice  diat  on  April  29, 1988, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.  O.  Box  1396. 
Houston.  Texas  77251,  filed  in  Docket 


No.  086-403-000  which  will  expire 
December  28, 198&  Sonat  requests 
extension  of  its  authorization  for  a 
three-year  tena  and  mo^cation  of  its 
audiotization  to  indade  (1)  uncommitted 
gas.  (2)  all  of  Sonet's  certificated  sales. 
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date  file  with  the  Federal  Energy 
Regulatory  Coeunission,  825  North 
Capitol  Street  NE.,  Washington.  DC 
20428  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 


Commission  review  in  the  same  manner 
as  other  jurisdictional  agency 
determinations. 

On  May  2, 1988,  the  Commissian 
received  notice  from  MMS,  Alaska 
Outer  Continental  9ielf  Re«inn.  that  7to 
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No.  CP88-37(M)00  an  appUcation       [• 
pursaant  to  auction  7(c)  of  the  Nabml 
Gas  Act  for  a  certificate  of  public 
convenience  and  neceMity  to  construct 
and  operate  an  S-inch  tap  and 
appurtenant  facilities  on  ita  12-inch 
pipeline  near  the  Exxoa/Katy  plant 
located  in  Waller  Coun^,  Texas,  aD  as 
more  fiiQy  set  forth  in  the  aHiIication 
which  is  on  file  with  the  Commission, 
and  open  to  pid>lic  inspection. 

Transco  states  that  the  proposed  tap 
would  enable  it  to  receive  frora  and/ar 
deliver  to  Coronado  Transmission 
Company  (Coronado).  an  intrasUte 
pipeline,  a  maximum  quantity  of  up  to 
75,000  Mcf  per  day  of  natural  gas.  k  is 
stated  that  the  facilities  are  estimated  to 
cost  $57,500.  Transco  states  that 
Coronado  would  construct,  own  aa 
operate  a  meter  station  and 
approximately  150  feet  of  12-uich 
pipeline  connecting  its  existing  12-inch 
pipeline  to  Transco's  proposed  tap.    I 


Transco  states  that  the  pn^yosed 
interconnection  would  be  usai  for 
varying  transactions,  including  those 
relating  to  the  Katy  biterchange  Service. 
Further.  Ttansco  states  that  the 
proposed  tap  woold  enable  Coronado  to 
increase  the  potential  for  addition  of 
production  area  transportation 
throughout 

Comment  date:  June  1, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Tenaeoa  OB  Compaay 

[Docket  No.  a79-360-00a  et  «L] 

Take  notice  that  on  A(Hil  29, 1968, 
Tenneco  Oil  Company  (Tenneco  Oil),  of 
P.  O.  Box  2511,  Houston,  Texas  77252- 
2511,  filed  an  application  pursuant  to 
section  7  of  the  Natural  Gas  Act  and 
Part  157  of  the  Coaimission's 
Regulations  thereunder,  requesting  a 
permanent  certificate  of  PubUc 
Convenience  and  Necessity  authorizing 


Tenneco  Oil  Company  to  continue  the 
service  praviously  rendered  by 
Multistates  Oil  Properties,  Inc.  and 
Resource  Oil  and  Gas  Company  and  for 
the  redesignation  of  the  rate  schedules 
fit)m  stating  the  operator  as  'Tenneco 
Oil  Company.  Operator,  et  al.  Agent  for 
Multistates  Oil  Properties,  N.  V.  et  at ", 
to  'Tenneco  Oil  Company",  all  as  more 
fully  shown  on  the  attached  Exhibit  "f. 
This  application  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Effective  April  29, 1987,  pursaant  to 
the  laws  of  Ae  State  of  Delaware, 
Multistate  Oil  Properties,  Inc.,  HCT  Oil 
and  Gas  Company,  One  Independence 
Corporation  and  Raaouroe  Oil  and  Gas 
Company  merged  into  Tenneco  Oil 
Company. 

Comment  date:  May  25. 1968,  in 
accordance  with  Standard  Paragraph  } 
at  the  end  of  this  notice. 


Exhibit  1.— Tenneco  Oil  Co.  (Opbmtor), 

ET  AL,  AGENT  FOR  MULTISTATES,  OiL  PROPEHTIES,  INC.  (ET  Al). 
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1136 

9 

1/7/7S 

079-368 

ANR  Ptpollne  Q3«npwly/01244^ 

1137 

10 

10/22/74 

C179-367 

ANR  Pipeline  Coinpwy/012442. 

1139 

12 

9/5/68 

079-M8 

ANR  Pipaline  O)n1|Mny/01^44^ 

1141 

la 

3/9/57 

O7»^70 

ANR  Pfpalne  Company/012442. 

1140 

U 

9/26/ae 

C37»^71 

ANR  Pipalne  Compwiy/012442. 

1154 

17 

10/9/70 

079-374 

Northern  NMait  Gm  C07013787. 

1156 

18 

7/29/68 

079-375 

Nonhem  Natural  Gat  Co7013767. 

1157 

19 

4/17/88 

079-478 

Northern  Natural  Gas  Co70l  3767. 

1159 

20 

8/3/77 

079-377 

Northern  Natuat  Qae  Co./0137e7. 

1160 

21 

2/21/62 

079-378 

Northern  NMurtf  Gm  Co./013767. 

1163 

23 

8/11/84 

079-381 

PanhamSe  EaatMn  PipelJrw/014423. 

1164 

24 

1/10/77 

079-382 

Panhandto  Eastern  Pipeina/014423. 

1165 

25 

4/6/64 

079-383 

Pvihandto  Eastern  Pipeline/014423. 

1166 

26 

8/19/74 

079-384 

Pwhendto  Eastsm  Plpelne/014423. 

1168 

27 

1/2/62 

079-385 

PanhMdIe  Eaelem  Plpelne/014423. 

1155 

28 

znofm 

a7»-a88 

Northern  Natwal  Oae  Ca/013788. 

1134 

31 

6/27/74 

079-380 

1135 

32 

8/26/75 

079-390 

ANR  Pipeine  Co^9W1y/0t244^ 

1144 

34 

11/6/81 

0/V-38Z 

Northern  Nalnrrt  Gee  CO./013767. 

1145 

35 

3/18/66 

079-393 

Northern  Natural  Gae  Co./0i3767. 

1146 

36 

10/14A78 

079-394 

Northern  Nabaal  Gas  Cd./01  3767. 

1147 

37 

11/1/77 

O7B-30S 

Nortkem  Nakral  Gae  Ca/013767. 

1167 

39 

6/18/74 

079-398 

Panhandto  Eaatam  Plpelne/014423. 

1170 

40 

5/1/87 

0/»-a» 

Panhandto  Eartem  Plpelna/014423. 

1171 

41 

7/30/58 

079-400 

Tranweetem  Pipe  LiweA>2743a 

» 

1172 

42 

9/1/58 

079-401 

Zenitt)  Natwal  Gas  Co.y02lie6. 

1156 

43 

5/22/78 

079-386 

Northern  Nalini  Gai  Cb./013767. 

1222 

44 

6/29/60 

C181-510 

WAIam  Gae  lnlerstate/020449. 

1943 

45 

6/6/75 

83-5-000 

Northern  Natural  Gas  Co70137B7. 

1944 

46 

6/6/75 

83-6-000 

Northern  HUtunt  Qm  Co./013787. 

1212 

47 

9/1/78 

083-335 

PhiKpa  P«MaiM/O14088L 

1211 

48 

9/1/76 

083-336 

PhilipB  Pelroleum/014fl80. 

1 

8/2/74 

081-65-000 

Northweet  Plpeme  Corporation. 

3.  Sonat  Exploration  rM«ip«iiy 
[Docket  No.  CKS-MS-OOl] 

Take  notice  that  on  April  29, 1988, 
Sonat  Exploration  Company  (ScHiat)  of 


P.O.  Box  1513.  Houstoa  Texas  77251- 
1513,  filed  an  application  pursuant  to 
sections  4  and  7  of  of  the  Natwal  Gas 
Act  and  sections  154  and  157  of  the 


Comraissiim's  regulations  requesting 
modiflcatioa  and  extension  ol  its 
linuted-tem  abandonment  aad  blanket 
saks  autliarixations  granted  in  Docket 


No.  086-403-000  which  will  ejqtire 
December  28, 1988.  Sonat  requests 
extension  of  its  authorization  for  a 
three-year  tem  and  lUMfificatian  of  its 
authonzatkn  to  indade  (1)  uncommitted 
gas,  (2)  all  of  Sooafs  cartifitated  sates, 
andta)  any  certificated  sales  from 
properties  w^ich  Sonat  may  acquire 
from  others,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Comment  date:  May  25, 1988,  in 
accordance  with  Standard  Pan^rapb ) 
at  the  end  of  the  notice. 

SCandard  Paragra|rfi8 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  witii  itkerence  to  said 
filing  shiKrid  on  or  befwe  Hoe  comment 
date  fik  with  ttie  Federal  Bner^ 
Regulatory  Commission,  82S  North 
Capital  Street  NE.,  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385,211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  wdl  be 
considered  by  it  in  detennining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  particq)ate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Eneigy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
wrtfaout  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Coounission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otiierwise  advised,  it  wiU  be 
unnecessary  for  the  apphcant  to  appear 
or  be  represented  at  the  hearing. 

J.  Any  person  desiring  to  be  heard  w 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
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date  file  with  the  Federal  Energy 
RegiJatoiy  CoBuai^ssion,  82S  North 
Capitol  Street  NE.,  Washington.  DC 
20428  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Coounission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  poson 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  hi  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
LoisD.CMhsU, 
Acting  Secretary. 

[FR  Doc.  88-10872  Filed  S-lS-88: 8:45  am] 
MLUNOooocenr-ot-M 

Ptarwinatlona  Undar  the  Natural  Gas 
PoHcy  Act  tor  CCS  Laasaa  Isaiwd  on 
or  After  April  20. 1977 

Issued  May  11, 1968. 

On  September  27, 1983,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  Order  No.  336 
under  Dodcet  Nos.  RM83-3  and  RMBl- 
12  (48  FR  44,508  September  29, 1983).  In 
that  order,  the  Commission  amended  its 
regulations  relating  to  filing 
requirements  for  well  category 
applications  under  the  Nattnal  Gas 
PoUcy  Act  of  1978  (NGPA).  The 
determination  process  for  natural  gas 
produced  bom  a  new  lease,  Le..  a  lease 
entered  into  on  or  after  April  2a  1977,  on 
the  Outer  Continental  SheU  (OCS),  and 
qualifying  as  new  natural  gas  under 
section  102  of  the  NGPA,  was  amended 
in  two  respects.  First  the  Commission 
eliminated  the  requirement  that  a 
determination  be  made  for  each  Well 
producing  gas  from  a  new  OCS  lease. 
Second,  in  Ueu  of  filing  an  application 
for  each  well  the  Commission  now 
permits  the  pant  of  a  new  OCS  lease  to 
constitute  the  requisite  jurisdictional 
agency  detennination  that  the  gas  is 
produced  from  a  new  OCS  lease. 

Under  the  revised  procedures,  the  U.S. 
Department  of  Interior,  Minerals 
Management  Service  (MMS),  must  file 
within  60  days  of  the  grant  oif  the  lease  a 
notice  of  determination  which  includes 
the  lease  number,  the  area  and  block 
number,  and  the  date  on  which  the  OCS 
lease  was  issued  by  the  Secretary  of  the 
Interior.  The  detennination  is  subject  to 


Commission  review  in  the  same  manner 
as  othw  jurisdictional  agency 
determinations. 

On  May  2, 1988,  the  Commissian 
received  notice  from  MMS,  Alaska 
Outer  Continental  a»elf  Region,  that  202 
lease  were  issued  as  a  result  of  Sale  97, 
Beaufort  Sea.  Gas  produced  from  the 
following  leases  has  been  determined  to 
be  gas  produced  from  a  new  OCS  lease 
under  NGPA  Section  102: 


Sale 


97..„ 
97.._ 

97 

97 

97 

97 

97..... 
97..... 
97„.. 

97 

97  ...„ 

97 

97 

97 

97 

97..... 
97  __ 
»7„ 
97.„. 
97™. 

97 

97 

97 

97..... 
97 ..... 

97 

97..... 
97..... 

97 

97..„ 
97  _. 

97 

97 

97 

97 

97 

97 

97 

97 

97 ..... 

97 

97 

97 

97..... 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

«r 

97 


No.OCS-V 


1062. 
1063. 
1064. 
106S. 
1102- 
1105. 
1109. 
1110- 
1007- 
1153. 
1154- 
1157- 
1160- 
1181- 
1162- 
1042- 
1043. 
1045. 
1046. 
1047. 
1048. 
1048. 
1051. 
1052- 
1053- 
1088- 
1067- 
1088.. 
1068.. 
1070.. 
1071. 
1072.. 
1075.. 
1155.. 
1158.. 
1158.. 
1158.. 
1163.. 
1165.. 
1168.. 
1167. 
1188.. 
1170.. 
1171.. 
0977.. 
0981.. 
0963.. 


0984- 
0965- 


0968.. 
0989.. 
0990- 
0991.. 
0994.. 
0990  .• 


0997.. 
0998.. 
1003.. 
1004- 
100S- 
1008.. 
1000- 
1010- 
1011.. 


Effective  <Stt» 


May  1. 1988. 

Da 
Da 
Oa 
Da 
Oft 

DOl 

0& 

Oa 

Da 

Da 

Do. 

Da 

Da 

Da 

Da 

Da 

Da 

Da 

Da 

Da 

Oa 

Da 

Oa 

Oa 

Oa 

Oa 

Da 

Da 

Da 

Da 

Do. 

Da 

Do. 

Da 

Da 

Da 

Da 

Da 

Da 

Da 

Do. 

Da 

Do. 

Oa 

Do. 

Da 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Da 

Do. 

Da 

Oa 

Da 

Do. 

Oa 

Oa 

Oa 
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Sato 

LatMNcOCS-Y 

ENaclivcdBte 

97 

1012 

1013 

1014 

1015 

1018 

1019 

1020 

1021 

1022.. —   _..    ™.    ... 

1023 

1026 

1027 

Oo 

97 „.. 

97 

Oa 
Oo. 

97 

Oa 

97 

Oa 

97 

Oa 

97 

Oa 

97 

Oa 

97 

Oo 

97 

Oa 

97 

Da 

97 

Oo 

97 

Oa 

97 

1029 

1030 

Oo 

97 „.. 

Oa 

97 

0958 

0959 

0963 

Oo 

97 

97 

Oa 
Oa 

97 

0966 

0978 

0979 

0982 

0987 

1001 

1008 

Oo 

97 

oS' 

97 

Oo. 
Oa 

97 

97 

Oa 
Oo 

97 

97 

Oa 

97 

1016 

Oa 

97 

ini7 

Oa 

97 

in?4    

Oa 

97 „.. 

97 

1025 _. 

1115  

Oa        1 

Oa        ' 

97 „... 

1152 

Oa 

97 

1189..          

Oa 

97 

1116 

1117 

11<U 

Oa 

97 

97 

Oa 
Oa 

97 

97 

f103 

110*  

Oa 
Oa 

97 

iinA 

Oa 

97. 

97 

1107 

linn 

Oa 
Oa 

97 

1111 

1112 

1 056 

1057    Z 

1058  

Oa 
Oa 
Oa 
Oa 
Oa 

97 „.. 

97... 

97 

97 

97 

1089  

1090 

1095 

1096 

1118 

11" 

Oa 
Oa 

97 

97 „.. 

97..„ 

97 

Oa 
Oa 
Oa 
Oa 

97 

97 

1124™            . 

1125...- 

1128.. 

Oo. 
Oa 
Oa 

97 

97 

97 
97 

97 

97 

0960 

0964 

0967   

0968 

0970 

0971  

nQ74 

Oo. 
Oa 

Da     . 
Oa 
Oa 

S^ 
Oa 

97 

97 

97 

97 

no7s 

Da 

97 

nOTA 

Oa 

97 

IrtW 

Da 
Da 
Da 
Da 
Da 
Oa 

97 

97 
97..... 

1 033 

1038 

1030 

97 

1044 

1050 .._ 

97 

97 

1054 

Da 

97..„   „ 

1055 

Da 
Oa 
Oa 
Da 
Da 
Da 

97 

97 

97 

97 

97 

0988 

0992 

0993 

0999 „ 

lono 

97 

97 

1031 

1034 

Da 
Da 
Oa 

97 

inas 

97 

97 

1036 

1037 

Oa 
Oa 

97... 

1040 

Do. 

Sato 

Lsaaa  No.  OCS-Y 

Ettedivedato 

97 

1041 

Oo. 

97 

1059 

Da 

97 

1080 

Da 

97 

1061 

Da 

97 

1073 

Da 

97 

1074 _ 

Da 

97 

107»  

Da 

97 

1077 

Da 

97 

1078 

Da 

97 

1079 

Da 

97 

1 080 _..„ 

Da 

97 

1061 

Da 

97 

1082 

Oa 

97 

1063  

Oa 

97 

1064 

Oa 

97 

1065... 

Oo. 

97 

1066 .._. 

Da 

97 

1067 

Oo. 

97 

1088 

Da 

97 

1091  .,. 

Do. 

97 

1092 

Da 

97 

1093 

Da 

97 

1094 „..    .. 

Oo. 

97 

1097... 

Oo. 

97 

1098  „     .._ 

Da 

97 

1099 , 

Do. 

97 

1100 

Oo. 

97 

1101 

Da 

97 

1119 

Do. 

97 

1120 

Do. 

97 

1126 _ 

Oa 

97 

1147 _ 

Oa 

97 

1148 

Oa 

97 

1149 

Oa 

97 

1150 

Oo. 

97 

0961 

Oa 

97 

0962  _ 

Da 

97 

0966 _ 

Da 

97 _... 

0969...    — 

Oo. 

97 

0972 

Oo. 

97 

0973 

Oo. 

97 

0960 .._; 

Do. 

97 

0995 

Do 

97 

1002 

Oo. 

97 

1113 

Do. 

97 

1114 

Oo. 

97 

1121 

Oo. 

97 

1123 

Do. 

97 

1127._               

Oo. 

97 

11?9 ,., 

Da 

97 

1130 

Da 

97..     „ 

1151 

Da 

97 

1172 

Oo. 

97 

1173 

Do. 

97 

1174 

Da 

97 

M75 

Oa 

The  complete  list  of  OCS  leases 
submitted  by  the  MMS  for  this  sale,  with 
area  and  block  descriptions,  is  available 
for  inspection  at  the  Commission's 
Division  of  Public  Information,  Room 
1000, 825  North  Capitol  St..  Washington. 
DC.  Persons  objecting  to  any  of  these 
determinations  may,  in  accordance  with 
18  CFR  275.203  and  275.204.  file  a  protest 
with  the  Commission  within  twenty 
days  after  this  notice  is  issued  by  the 
Commission. 
Loia  D.  Caahril. 
Acting  Secretary. 

[FR  Doc  88-10073  Rled  5-16-68;  6:45  am] 
■HUNQ  COOK  an-*um 


(Docket  No*.  TAM-4-12-000  and  TAa«-4- 
12-001] 

DistriOM  Corp.*  DMriQMOf 
MaMMhiMvtts  Cofp4  Rst0  ChwiQv 
Pursuant  To  Purch— d  Qas  Cost 
AdJuatiiMnt  PravWon  and  RaquMt  for 
Walvor 

May  13, 1968 

Take  notice  that  on  May  4, 1988,  and 
May  6, 1988  *  Distrigas  Corporation 
("Distrigas")  tendered  for  filing  23rd 
Revises  ^eet  No.  1  to  its  FERC  Gas 
Tariff  to  reflect  rate  decreases  for  LNG 
from  five  cargoes  delivered  pursuant  to 
amended  import  authorization  granted 
by  the  Economic  Regulatory 
Administration,  and  Distrigas  of 
Massachusetts  Corporation  ("DOMAC") 
tendered  for  filing  23rd  Revised  Sheet 
No.  3A  of  its  FERC  Gas  Tariff  also  to 
reflect  rate  decreases. 

Distrigas  stated  that  its  filing  is  made 
pursuant  to  the  Purchased  LNG  Cost 
Adjustment  provision  set  forth  in  its 
FERC  Gas  Tariff  and  that  the  rate 
changes  therein  reflect  further  decreases 
in  its  current  sales  rates  to  DOMAC  of 
approximately  $0.36.  The  first  cargo  is 
priced  at  $2.20/MMBtu  plus 
approximately  $.005  for  custom  user  and 
harbor  maintenance  fee.  Subsequent 
cargoes  will  be  subject  to  renegotiated 
prices  as  authorized  by  ERA  Chders. 

DOMAC  states  that  its  filing  is  made 
under  section  15  of  the  General  Terms 
and  Conditions  of  its  FERC  Gas  Tariff  to 
reflect  the  Distrigas  rate  changes  in 
DOMAC's  rates  for  sale  to  its 
distribution  customers,  a  losses  and 
uses  factor,  and  the  GRI  surcharge.  The 
resulting  sales  price  is  approximately 
$2.30  per  MMBtu,  which  reflects  a 
decrease  of  approximately  $0.38.  No 
surcharge  is  filed  to  recover  outstanding 
balances  in  DOMAC's  unrecovered 
purchased  LNG  cost  account 

Distrigas  and  DOMAC  request  a 
waiver  of  all  applicable  notice 
requirements  so  that  the  proposed  tariff 
sheets  will  become  effective  on  the  date 
of  delivery  of  the  first  LNG  cargo 
imported  from  Sonatrach  pursuant  to 
Amendment  No.  2. 

A  copy  of  Distrigas'  and  DOMAC's 
filing  is  being  served  on  all  affected 
parties  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 


*  The  May  6. 1988  filing  cociacted  wveral 
typographical  eiron  that  wan  fbond  on  Twenty- 
Thbd  RaviMd  SbMt  No.  1  of  the  May  4, 1988  filing, 
Dittrigaa  raqneaU  that  it  ba  tubatitalad  for  the 
previoualy  filed  conespooding  aheet 
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DC  20426.  in  accordance  with  Rules  214 
or  211  of  the  Commission's  Rules  of 
I^actice  and  Procedure  (18  CFR  385.214 
rand  385.211).  All  such  motions  or 
protests  should  be  filed  cm  or  before 
May  20. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceedir.g. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  puUic 
inspection. 
Loia  D.  CMhell, 
Acting  Secretary. 
[FR  Doc.  88-11043  Filed  &-ie-88;  8.-45  am] 

BtlXIM  COOC  f7t7-01-H 

[Docket  No.  RP88-44-003] 

El  Paso  Natural  Qas  Company; 
CompNancs  RNng  (Revised) 

May  13. 1988. 

Take  notice  that  on  May  6, 1988, 
pursuant  to  Part  154  of  the  Federal 
Energy  Regulatory  Commission's 
("Conmiission")  Regulations  Under  the 
Natural  Gas  Act.  El  Paso  Natiutil  Gas 
Company  ("El  Paso")  submitted  a 
revised  filing  in  compliance  with  the 
Commission's  order  issued  January  29, 
1988  at  Docket  Nos.  RP88-44-000  and 
CP88-203-000  and  the  letter  order  dated 
March  31. 1988  issued  by  the  Director  of 
the  Office  of  Pipeline  and  Producer 
Regulation  ("OPPR")  at  Docket  No. 
RP88-44-002. 

'  El  Paso  states  that  the  January  29, 
1988  order,  among  other  things, 
conditionally  accepted,  to  be  effective 
July  1. 1988.  subject  to  refund  certain 
tariff  sheets  tendered  as  part  of  El 
Paso's  notice  of  change  in  rates  for 
jurisdictional  natural  gas  service  filed 
December  31. 1987  pursuant  to  Section  4 
of  the  Natural  Gas  Act.  Ordering 
paragraph  (H)  directed  El  Paso  to  refile 
all  tariff  sheets  referred  to  in  ordering 
paragraphs  (B)  through  (G)  of  the  order 
within  thirty  (30)  days  of  the  issuance  of 
the  order.  On  February  26, 1988,  El  Paso 
tendered  revised  tariff  sheets  to  comply 
with  the  Commission's  directives  in  die 
January  29, 1988  order.  The  March  31, 
1988  letter  order  from  OtVR  rejecting  Q 
Paso's  compliance  filing  provided 
specific  directives  to  El  Paso  for  a 
further  revised  con4)liance  filing. 
Accordingly,  El  Paso  tendered  for  filing 
and  acceptance  the  revised  tariff  sheets 
to  its  FERC  Gas  Tariff  identified  on  the 
attached  Appendix. 

El  Paso  states  that  the  order  issoed 
March  la  1968  at  Docket  Nos.  RP88-44- 
001  and  CPe»-«»-001.  the  ComiBiMion 


granted  rehearing  of  the  CommissicMi's 
January  29. 1988  order  for  the  limited 
purpose  of  further  oonsideration. 
Although  El  Paso  is  revising  its 
compliance  filing.  El  Paso  believes  its 
filing  of  December  31, 1987  was  correct 
with  regard  to  the  issues  and  for  the 
reasons  set  forth  in  El  Paso's  request  for 
rehearing  and  reserves  the  right  to  refile 
its  rates  and/or  tariff  provisions  based 
upon  the  outcome  of  such  request  for 
rehearing. 

lEl  Paso  further  states  that  it  has 
complied  with  the  conditions  set  forth  in 
the  body  of  the  January  29, 1988  order 
and  the  ordering  paragraphs  and  has 
followed  the  specific  directives 
contained  in  the  March  31, 1988  letter 
order  by  submitting  revised  and  original 
tariff  sheets  which  reflect  the 
Commission  directives  and  serve  to 
modify  El  Paso's  (i)  cost  of  service,  (u) 
cost  classification,  allocation  and  rate 
design,  and  (iii)  Transportation  General 
Terms  and  Conditions. 

lEl  Paso  states  that  a  copy  of  the 
compUance  filing  has  been  served  upon 
all  parties  of  record  in  Docket  Nos. 
RP88-44-000  and  CP8&-203-000  and. 
otherwise,  upon  all  parties  served  with  a 
copy  of  El  Paso's  original  filing  in  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Reglatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC,  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or^jrotests  should  be  filed  on  or 
before  May  20. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoiaD.Caahell. 
Acting  Secretary. 

Appemfix 

First  Revised  Volume  No.  1 

Substitute  Seventeenth  Revised  Sheet 

NalOO 
Substibtte  Third  Revised  Sheet  No.  210 
Substitute  Fourth  Revised  Sheet  Nos. 

211  dirough  213 
Substitute  First  Revised  Sheet  No.  214 
Substihite  Third  Revised  Sheet  No.  220 
Substitute  Sixth  Revised  Sheet  No.  221 
Substihite  Fifdi  Revised  Sheet  No.  222 
Substihite  Fourth  Revised  Sheet  No.  223 
Substitute  Third  Revised  Sheet  Nos.  230 

through  232 


Original  Volume  No.  l-A 

Substitute  Sixth  Revised  Sheet  No.  20 
Substitute  First  Revised  Sheet  No.  21 
Substihite  Original  Sheet  No.  21-A 
Substitute  Second  Revised  Sheet  No.  110 
Substitute  Second  Revised  Sheet  No.  Ill 
Substitute  Third  Revised  Sheet  No.  112 
Substihite  Third  Revised  Sheet  No.  113 
Substitute  Second  Revised  Sheet  No.  114 
Substitute  First  Revised  Sheet  Nos.  130 

through  135 
Substitute  First  Revised  Sheet  Nos.  229 

through  230 
Substitute  First  Revised  Sheet  Nos.  231- 

A  and  231-B 
Original  Sheet  No.  231-C 
Substihite  First  Revised  Sheet  No.  233 
Substitute  First  Revised  Sheet  Nos.  235 

through  237 
Original  Sheet  No.  237-A 

Third  Revised  Volume  No.  2 

Substitute  Forty-first  Revised  Sheet  No. 

1-D 
Substitute  Twenty-first  Revised  Sheet 

No.  1-D.2 
Substihite  Original  Sheet  No.  1-D.3 

Original  Volume  No.  2A 

Substitute  Forth-third  Revised  Sheet  No. 

1-C 
[FR  Doc.  88-11040  Filed  5-16-88:  8:45  am] 

BILLING  CODE  6717-01-M 


[RP87-22-006] 

High  Island  Offshore  System;  Tariff 
Filing 

May  13. 1988. 

Take  notice  that  on  May  6. 1988.  High 
Island  Offshore  System  ("HIOS ') 
tendered  for  filing  Second  Substitute 
Eighteenth  and  Substitute  Nineteenth 
Revised  Sheet  Nos.  4  to  be  included  in 
its  F.E.R.C.  Gas  Tariff,  Original  Volume 
No.  1  to  be  effective  January  1, 1988,  and 
April  1, 1988.  respectively. 

HIOS  states  that  Second  Substitute 
Eighteenth  and  Substitute  Nineteenth 
Revised  Sheet  Nos.  4  reflect  a  decrease 
of  $.02  in  its  Demand  Rate  as  a  result  of 
decreased  costs  paid  to  U-T  Offshore 
System  under  its  Rate  Schedule  X-1  for 
measurement,  dehydration,  and 
separatioD  at  the  Cameron  Meadows 
bcilities.  HIOS  further  states  that  such 
rate  reduction  is  in  compUance  with 
Article  HI  of  RP87-22-000  Stipulatira 
and  Agreement  approved  by  the  Federal 
Energy  Regulatory  Commission 
("Commission")  on  February  25. 1988. 

Any  paw>n  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  to  protest  with  the  Federal 
Enngy  Regulatory  Commission.  825 
NMth  Capitiri  SL  NE^  Washington.  DC 
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20426,  in  accordance  with  Rule  211  or 
rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  May  20, 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  O.  Caahell, 
Acting  Secretary. 

[FR  Doc.  88-11041  Filed  S-16-88;  8:45  am] 
MUMQ  cooc  trir-oi-M 


[Docket  Nos.  RP88-163-000  and  T088-1-9- 
000] 


South  Georgia  Natural  Gas  C04 
Proposed  Ctianges  to  FERC  Gas  Tariff 

May  12, 1968.  j 

Take  notice  that  on  May  6, 1988,  Etouth 
Georgia  Natural  Gas  Company  (South 
Georgia)  tendered  for  filing  the 
following  revised  sheets  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  and 
requests  such  waivers  as  necessary  to 
implement  an  effective  date  of  June  1, 
1988: 

Forty-Sixth  Revised  Sheet  No.  4 
Eleventh  Revised  Sheet  No.  30 
Ninth  Revised  Sheet  No.  31 
First  Revised  Sheet  No.  31A 
Seventh  Revised  Sheet  No.  32 
First  Revised  Sheet  No.  32A 
Second  Revised  Sheet  No.  32B 
Third  Revised  Sheet  No.  32C 
Third  Revised  Sheet  No.  33 
Second  Revised  Sheet  No.  34 
Original  Sheet  No.  34.1 
Original  Sheet  No.  34.2. 

South  Georgia  states  that  the 
proposed  tariff  sheets  reflect  the 
restatement  of  the  Purchased  Gas 
Adjustment  (PGA)  clause  of  South 
Georgia's  tariff  and  a  revision  to  its 
Current  Adjustment  in  compliance  with 
the  Commission's  Order  Nos.  463  and 
483-A  and  the  revised  PGA  Regulations 
promulgated  thereunder.  South  Georgia 
notes  that  the  Current  Adjustment  rate 
change  reflects  a  commodity  decrease  of 
approximately  63.5(  per  MMBtu.  No 
change  was  made  to  South  Georgia's 
presently  effective  Surcharge  , 

Adjustment  I 

Any  person  desiring  to  be  heard  or  to 
protest  said  fihng  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 


Practice  and  Procedure  (SS  385.214. 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  May  19, 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pubUc  inspection. 
Lois  O.  Caihell. 
Acting  Secretary. 

[FR  Doc.  88-10974  Filed  5-10-88;  8:45  am] 
BR^MQ  cooc  arir-oi-M 

[Docket  Na  CP86-704-002] 

Florida  Gas  Transmission  Co;  Phase  II 
Pipeline  Project;  Second  Notice  of 
Intent  To  Prepare  An  Environmental 
Assessment  and  Request  for 
Comments  On  Its  Scope 

Mayl3.196& 
Proposed  Action 

A  second  notice  is  hereby  given  that 
the  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC)  will 
prepare  an  environmental  assessment 
(EA)  on  the  facilities  proposed  in  the 
above-referenced  docket.  This  second 
notice  identifies  the  high-density 
residential  areas  that  would  be  affected 
by  construction.  It  has  been  distributed 
to  the  recipients  of  the  first  notice,  and 
to  homeowners  and  tenants  in  selected 
residential  areas  whose  properties  may 
be  crossed  by  the  proposed  pipeline  or 
construction  equipment. 

On  October  30, 1987,  Florida  Gas 
Transmission  Company  (FGT)  applied  to 
the  FERC  for  a  certificate  of  public 
convenience  and  necessity,  under 
section  7  of  the  Natural  Gas  Act,  to 
construct  179.7  miles  of  interstate  gas 
transmission  pipeline,  and  33,625 
horsepower  of  compression  at  11 
existing  and  2  proposed  compressor 
stations.  On  February  4. 1988,  the  FERC 
staff  issued  the  first  Phase  II  Notice  of 
Intent  to  Prepare  an  Environmental 
Assessment  and  Request  for  Comments 
on  its  Scope,  which  was  sent  to  all 
parties  in  the  proceeding,  government 
agencies,  and  interested  persons.  The 
first  notice,  which  contains  information 
about  the  entire  project  can  be  obtained 
by  calling  or  writing  the  project  manager 
identified  later  in  this  notice. 

The  residential  areas  that  would  be 
affected  by  the  project  are  in  or  near  the 
Florida  cities  of  Ocala,  Orange  City. 
Cocoa,  lakeland.  Tampa,  Aubumdale, 
and  Lake  WaW.  In  total,  about  6  miles 
of  pipeline  are  involved.  Most  of  the 
pipeline  in  these  areas  would  be  located 


entirely  within  existing  pipeline,  road, 
and  powerline  rights-of-way.  Residential 
properties  would  be  affected  by 
construction  activities  and  temporary 
construction  rights-of-way  would  be 
needed.  However,  FGT  does  not  propose 
to  acquire  any  additional  permanent 
right-of-way  for  operation  of  the  pipeline 
except  in  two  locations  where  there  is 
no  existing  right-of-way.  The  proposed 
location  and  the  temporary  and 
permanent  right-of-way  configuration 
for  the  residential  areas  are  identified  in 
Table  1.  Schematic  drawings  of  the 
right-of-way  configurations  for  these 
areas  are  shown  in  Figure  1,  and  the 
location  maps  are  presented  in  the 
appendix  to  this  notice.  The  route  maps 
and  drawings  are  not  published  in  the 
Federal  Register,  but  are  included  with 
copies  of  the  notice  distributed  by  the 
Commission  to  all  parties  in  the 
proceeding,  Federal,  state  and  local 
government  agencies,  and  interested 
members  of  the  public* 

Presently,  FGTs  system  can  transport 
825  million  cubic  feet  of  gas  per  day. 
According  to  FGT,  the  proposed 
facilities  are  necessary  to  transport  an 
additional  100  million  cubic  feet  per  day 
for  residential,  commercial,  and 
industrial  customers.  The  total  cost  of 
the  project  is  expected  to  be 
$103,385,000. 

Cuiient  Environmental  Issues 

By  this  notice,  the  staff  of  the  FERC  is 
requesting  public  comments  on  the 
environmental  matters  that  should  be 
addressed  in  its  EA  on  the  proposal.  The 
EA  will  be  used  to  determine  whether 
the  project  constitutes  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment.  It  may  also 
contain  staff  recommendations  to  the 
Commissijbn  regarding  measures  to 
reduce  or  avoid  impact  on  the 
environment.  At  a  minimum,  the  EA  will 
address  the  following  issues;  any 
additional  issues  will  be  considered 
based  on  further  staff  review  or  public 
comments. 

Land  Use — ^Effect  of  the  right-of-way 
location  and  width  on  existing  and 
future  uses  of  land  including 
residential  areas  crossed. 
Restoration — Erosion  control, 
revegetation,  soil  productivity  after 
construction. 
Aesthetics — Visual  impact  of  the  right- 
of-way. 
Wildlife — Impact  on  wetlands, 
threatened  or  endangered  8|;)ecie8,  and 
habitat 


>  Route  maps  m  availabl*  from  Um  FERCa 
Diviaion  of  PubUc  and  Legal  Raftranca.  telephone 
(202)  357-«118. 


/ 
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Ocala  Lateral 

(New)*. 
DelandLoop* 

Cape  Canaveral 

Loop. 
OUC/TitusvMe 

Loop. 
St  Peterstxirg 

Loop  2. 
Do 

.   Do ........_ 

Tampa 

lnterconr>ect 

KNew). 
Sarasota  Lateral 

(New). 
Lake  Wales  Loop 


Stale 


PL 
PL 
PL 
PL 
PL 
PL 
PL 
PL 

PL 
PL 


County 


|ytaiton...„ 

Vokjiia 

Brevard 

do 

Polk 

do 

— do 

HiiMxraugh. 

rOm 

„....do 


Nearest  cMy  or  town 


Ocala 

Orange  City 

wNNafna  roan.. 

Oelesptne 

Pox  Town 

GUbsonta 

GaHoway 

Tampa 


AulMmdale 

Ploritan/Lake  Wales.. 


Street  or  area 


NE.  49th  St 

Parallel  powerlirte  existing  rigtit.of-way. 

Parallel  FGT  pipeline 

Parallel  Route  430A. 

Parallel  FGT  pipeline 


Parallel  FGT  pipeline.. 


New  route  in  new  sutKtvlaion.  parallel  WiHiams 

Road. 
ParaM  FGT  pipeline  ak>ng  OM  Polk  City  and 

Marcum  Roads. 
ParaUel  FGT  pipeline  through  sulxfivision  l>e- 

tween  Hwy  35A  and  QaMoway  Road. 
Various  streets  NW  of  MacDill  AFB 


Various  streets  in  NW  AutNjmdale 

Across  properties  In  north  Jones  Comer.... 
Parallel  FGT  pipeline  across  residential 
adtaceiti  to  H«»y  60. 
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3.800 
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1,400 
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Z400 
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4.000 
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800 
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16 
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16 
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Right-otjMy 

oonfigurafeon 

(seefig.1) 


I. 
G. 
A. 
Permit  3. 

L 

1. 

1. 


•  "New"  means 
* "Loop"  means 


that  rt  would  not  t>e  parallel  and  adjacent  to  an  existing  FGT  pipeline,  although  other  rights-ol-way  may  t>e  foltowed. 
that  the  new  pipeline  wouM  be  parallel  and  adiacent  to  an  existing  FGT  pipeline. 


Geology — ^Evaluation  of  potential 

geologic  hazards,  including  sinkholes. 
Cultural  Resources — Potential  for 

impact  on  historic  properties  and 

cultural  artifacts. 
Alternatives — Pipeline  route  variations 

and  alternative  system  designs. 

All  interested  parties  will  receive  a 
copy  of  and  be  invited  to  comment  on 
the  EA. 

Construction  Procedures 

FGT  proposes  to  have  the  facilities  in- 
service  by  January  1989.  Constructing 
the  pipeline  would  involve  the  following 
procedures: 

1.  The  right-of-way  would  be  cleared 
and  graded. 

2.  The  trench  would  be  excavated  and 
the  spoil  would  be  stockpiled  along  one 
side  of  the  right-of-way. 

3.  Forty-foot  sections  of  pipe  would  be 
placed  along  the  trench,  the  pipe  would 
be  bent  to  fit  the  trench  contour,  and  the 
sections  welded  together. 

4.  The  pipeline  would  be  lowered  into 
the  ditch. 

5.  The  ditch  would  be  backfilled,  the 
pipeline  would  be  tested  for  leaks  using 
pressurized  water,  and  the  right-of-way 
would  be  cleaned  up. 

FGT  anticipates  that  construction 
along  city  roads  would  involve 
disturbance  to  only  one  or  two  blocks  at 
a  time.  The  clearing  and  grading 
operations  would  be  followed  closely  by 
cleanup  and  restoration  to  reduce  the 


time  of  traffic  disrupition  in  any  one 
area.  In  residential  areas  where  the 
pipeline  would  not  follow  roads,  FGT 
proposes  to  use  conventional  cross- 
country construction  methods  which 
normally  result  in  disturbance  lasting 
fi'om  3  to  6  weeks  in  any  one  area.  To 
reduce  settling  of  the  trench-fill,  the 
ditch  would  be  compacted  by  rolling 
with  equipment.  The  disturbed  area  - 
would  then  be  seeded  or  sodded, 
depending  on  the  requirements  of  the 
property  owner,  to  match  the 
surrounding  vegetation.  The  work  would 
be  performed  by  the  general  contractor 
or  a  landscaping  firm  at  the  contractor's 
discretion,  arid  the  property  owner 
would  be  asked  to  water  the  seed  or  sod 
as  specified  in  the  right-of-way 
agreement. 

Comments  and  Scoping  Procedure 

The  EA  will  be  based  on  the  staffs 
independent  analysis  of  the  proposal 
and,  together  with  the  comments 
received,  will  comprise  part  of  the 
record  to  be  considered  by  the 
Commission  in  this  proceeding.  The  EA 
will  be  sent  to  all  parties  in  this 
proceeding,  to  those  providing 
comments  in  response  to  this  notice,  the 
Federal  and  state  agencies,  and  to 
^interested  members  of  the  public.  The 
EA  may  be  offered  as  evidentiary 
material  if  an  evidentiary  hearing  is  held 
in  this  proceeding.  In  the  event  that  an 
evidentiary  hearing  is  held,  anyone  not 
previously  a  party  to  this  proceeding 


and  wishing  to  present  evidence  on 
environmental  or  other  matters  must 
first  file  with  the  Commission  a  motion 
to  intervene,  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Partice  and 
Procedure  (18  CFR  385.214). 

A  copy  of  this  notice  and  request  for 
comments  has  been  distributed  to 
Federal,  State,  and  local  environmental 
agencies,  parties  in  the  proceeding,  and 
the  public.  Written  comments  on 
specific  environmental  issues  should 
contain  supporting  documentation  or 
rational  and  be  filed  as  soon  as  possible, 
but  no  later  than  Jime  15, 1988.  All 
written  comments  must  reference 
Docket  No.  CP86-704-002  and  be 
addressed  to  the  Secretary.  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426.  A  copy  of  the  written 
comments  should  also  be  sent  to  the 
project  manager  identified  below. 

Additional  information  about  the 
proposal,  including  detailed  route  maps 
for  specific  lacations,  is  available  from 
Mr.  Gary  Secrest  Project  Manager, 
Environmental  Analysis  Branch,  Office 
of  Pipeline  and  Producer  Regulation, 
Room  7312,  825  North  Capital  Street  NE.. 
Washington,  DC  20426,  telephone  (202) 
357-9048. 
Lois  D.  Cashell, 
Acting  Secretary. 
(FR  Doc.  88-10971  Filed  5-16-48: 6:45  am] 
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/    Vnl     C4     Mn    as    /   Tiiawtaii     Mair   17     IQAIl    /    MnH#>o« 


FaHAral    Doolatav    /    Vnl      CQ     Mn     OR     /    T.< 


\/. 


IT      4noo     /     KI^H..^^ 
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UMI 


[Docket  Nos.  RP8S-11S-000  TCW»-1-15- 
000,  RP8S-11S-001  and  TQeS-1-1 5-001] 

Mid  Louisiana  Gaa  C04  Proposed 
CtMHige  of  Rates 

May  13. 19e& 

Take  notice  that  Mid  Louisiana  Gas 
Company  (Mid  Louisiana)  on  May  9, 
1988,*  tendered  for  filing  as  part  of  First 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff  the  following  Tariff  Sheets  to 
become  effective  June  1, 1988: 

Supenedii^ 
Sixty-Third  ReviMd  Sheet 

No.  3a 


Third  Revised  Sheet  No. 

26 
Sixth  Revised  Sheet  No. 

26a 
Ninth  Revised  Sheet  No. 

28b 
Seventh  Revised  Sheet 

No.  26c 
Third  Revised  Sheet  No. 

zedJ 
Second  Revised  Sheet  No. 

26d.4 


Sixty-Second  Revised 

Sheet  No.  3a 
Second  Revised  Sheet 

No.  26 
Fifth  Revised  Sheet  No. 

2Ba 
Bight  Revised  Sheet  No. 

2Bb 
Six  In  Revised  Sheet  No. 

28c 
Second  Revised  Sheet 

No.26d3 
rirat  RcTiwa  Sbcct  No. 

zadA 


Mid  Louisiana  states  that  the  purpose 
of  the  filing  of  Sixty-Third  Revised  Sheet 
No.  3a  is  to  reflect  a  2069^  per  MCF 
decrease  in  its  current  cost  of  gas. 

Mid  Louisiana  states  diat  the  purpose 
of  the  remaining  tariff  sheets  is  to 
implement  the  amended  {Mnxhased  gas 
adjustment  regulations  immmlgated  by 
the  Commission  in  Order  Nos.  483  and 
48a-A. 

Mid  Louisiana  states  that  dus  filing  is 
being  made  in  accordance  with  Section 
19  of  its  FERC  Gas  Tariff.  Q^nes  of  this 
filing  have  been  mailed  to  its 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shcrald  file  s  motion  to 
intervene  or  a  protest  with  die  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Wasl^igtoa. 
DC  20426,  in  acocndance  widi  Rates  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  May  20, 
198a  Protests  will  be  ctmsidered  by  die 
Commission  in  detennining  die         i 


•A 
connected  a 
Sheet  Na 


fiUnt  wriMitied  on  May  •.  nss. 
wUhiagud  to  Tariff 


appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pubUc  inspection. 


Acting  Secretary. 

[FR  Doc  8&-11042  Filed  5-16-88: 8:45  am] 

SNJjiM  coos  trn-si-M 

[Doeket  Na  QF8e-433-4»1] 

Midway-SMneet  Cogeneration  Co4 
Application  for  CoiiMnisaion 
ReeertMcalion  of  Quaifying  Status  of 
a  Cogenef atlon  Facility 

May  13, 1988. 

On  April  28. 1988,  Midway-Sunset 
Cogeneration  Company  (Applicant),  of 
P.O.  Box  SSOea  25115  West  Avenue. 
Stanford,  Suite  120.  Valencia,  California 
91355.  sabaiitted  for  filing  an  application 
for  recertification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  292J07  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneratic»i 
facility  is  located  in  Kom  County, 
Califcmaia.  The  facility  consists  of  three 
combustion  turbine  generating  anits 
with  three  waste  heat  recovery  steam 
generators.  Steam  prodoced  by  the 
facility  wfll  be  used  by  Sun  (derating 
Limited  Partnership  in  enhanced  oil 
recovery  operations.  The  net  electric 
I>ower  production  capacity  of  the  facility 
will  be  217  MW.  The  prisoary  energy 
source  wnll  be  natural  gas.  "Hie  facility  is 
expected  to  begin  (qieraticui  in  May 
1988. 

By  order  issued  March  24. 1987,  die 
Director  of  Office  of  Electric  Power 
Regulation  granted  certification  of  the 
facility  as  a  cogeneration  fadlfty  under 
Docket  No.  QF86-433-000  (38  FERC 
162,203). 

The  recertification  is  requested  due  to 
the  following  dianges:  (1)  Change  of  the 
ownership  structure  and  the  Applicant's 
name,  and  (2)  inclusion  of  a  19-mile  230 
kV  transmission  line  and  switchyard  as 
part  of  the  cogeneration  fodHty.  All 


other  facility's  characteristics  remain 
unchanged. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  &iergy 
Regulatory  Commission,  825  North 
Capitol  Street  NK,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
spplicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Co|Hes  of  this  filing  are  cm  file 
with  the  Commissicm  and  are  available 
for  public  inspection. 
LoisD.Caahril, 
AetrngSeentmy. 

[FR  Ddc  88-11044  Filed  5-16-88: 8:45  am] 
satsn  coK  f7is4i-M 

Office  of  ilearinga  and  Appeals 

wWW  rWmtf  WOTK  Of  lOTVCII  II 

Through  It,  19M 

During  the  Week  of  March  11  through 
March  18, 1988,  the  appeals  and 
applications  fw  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  206,  any  person  who  wiU  be 
aggrieved  by  the  IJOE  action  sought  in 
these  cases  msy  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  fai  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  die  date  of 
publication  of  this  Notice  or  die  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  wUdiever  occurs  first  All  such 
comments  sfaaD  be  filed  with  die  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington.  DC  20585. 
May  10, 1908. 
Gaocyi  B.  Bmaay, 
Director.  C^ftce  ofHeoHnga  ondAppeah. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Weak  o(  Mv.  11  through  18.  198S] 


Date 


FebM2. 1968 

Mtf.  10. 1968 

Mar.  14.  1966 

C»o 


Do.. 


Mar.  15, 1966.. 


Mv.  16.  1988.. 


Name  and  location  of  applicant 


T.E.  Reserve,  Houston,  TX.. 


Elk  Trading  Company,  Washington.  DC.. 


Froseth  Service  &  Supply,  Garretaon.  SO.. 


Natural  Resources  Defense  Council,  Washington.  OC. 


William  R.  Bonriing  II,  Rota,  MT.. 


Natural  Resources  Defense  Council.  Washington.  DC. 


Petroleum  Traders  Corporalion,  Fort  Wayne.  IN. 


Case  No. 


KRZ-0400 

KRX-0049 
KEE-0162 
KFA-0171 

KFA-0170 
KFA-0172 

KEE-0163 


Type  of  submission 


Interlocutory.  H  granted:  The  Office  of  Hearings  and  Appeals  wouM 
strike  certain  materials  from  pleadings  filed  t>y  ttw  Ecorwnsc 
Regulatory  Administratioo  in  T.E.  Reserve,  Proposed  Remedial 
Order  proceeding  (Case  No.  KRO-0400). 

Supplemental  Order.  If  granted:  Tt>e  Office  of  Hearings  and  Appeals 
wouM  dismtss  ttie  PAM  violation  in  tfie  Remedial  Order  issued  to 
Elk  Trading  Co.  on  Febniary  29,  1986  (Case  No    HFIO-02S6). 

Exceplkm  to  the  Reporting  Requirentents.  If  granted:  Frosett>  Service 
&  Supply  wouU  no  kxiger  be  required  to  fite  form  ElA-782e 
"ReseKer/Retailers'   Monttily  Petroleum  Product  Sales  Report" 

Appeal  of  an  krformatkxi  Request  Denial.  If  granted:  The  January  6. 
1988,  Freedom  of  Information  Request  Denial  issued  by  the  Office 
of  Military  Application,  Defense  Programs.  wouW  be  rescinded  end 
the  Natural  Resources  Defense  Cour>cil  «vould  receive  access  to 
documents  pertaining  to  foreign  nudear  weapons  programs,  mate- 
rials production  or  atomic  information  or  agreements. 

Appeal  of  an  Information  Request  DerM.  If  granted:  The  February 

10.  1988,  Freedom  of  Infomwtion  Request  Denial  issued  by  the 
Executive  Secretariat  woukj  be  rescinded  and  Witkam  R.  Bowkng  II 
wouM  receive  access  to  a  compMe  copy  of  the  minutes  of  the 
AEC  Meeting  No.  1265. 

Appeal  of  an  Intormabon  Request  Denial.  If  granted  The  February 

11.  1968.  Freedom  of  Information  Request  Denial  issued  by  the 
Office  of  the  Deputy  Assistant  Secretary  for  Military  Applicatkxi 
wouW  be  rescinded  and  the  Natural  Resources  Defense  Council 
would  receive  aooeaa  to  docun>ents  related  to  nudear  weapons 
acddenls.  exercises,  and  taatjng  with  the  United  Kingdom 

Exception  to  the  Reporting  Requirements  If  granted  Petroleum 
Traders  Corporalkxi  wouM  no  longer  t>e  required  to  file  form  EIA- 
782B  "Reseller/Retailers'  Monttily  Petroleum  Product  Sales 
Report." 


Date  received 

Name  of  refund 

proceeding/ 

name  of  refund 

applicant 

Case  no. 

3/11/68 

CmdeOH 
Refund 
Applications 
Received. 

Gulf  Oil  Refund 
AppMcations 
Received. 

Currie  Bros 

RF272- 

thru 

50239 

3/18/88 

ttvu 

3/11/68 

RF272- 

51266 

RF300- 

Ihnj 

5809 

3/18/66 

ttvu 

3/5/88 

RF300- 
5999 
RF236-65 

3/9/86 

E.M.  Une  Oil 
Company,  Inc. 

LottOi 
Company. 

Works,  Inc. 
Wayne  Oil 

Company. 
Tony  Fava 

RF263-38 

9/3/66 

RF225- 

3/14/88 

11006 
RF305-2 

2/22/88 

RF265- 

3/16/66 

2612 
RF265- 

2/24/67 

9/3/66 ™ 

3/16/88 

Trump  VWage 

Sectkxi4. 
WmstonOH 

United 

mc. 

2614 
RF243-5 

RF225- 
11009 
RF306-1 

Date  received 

Name  of  refund 

proceeding/ 

name  of  refund 

appHcant 

Case  no. 

3/17/88 

Hutoher 

Services. 
Superior  Tube 

Company. 
Centuiy 

Furniture. 
Norton 

Company. 
WeHsvitle  Fire 

Brick 

Company. 
American  Cast 

Iron  Pipe 

Company. 

RD272- 

3/17/88 

09354 
RD272- 

3/17/66.. 

06219 
RD272- 

3/17/88 

09644 
RD27S- 

3/17/86.. 

11947 
RD272- 

3/17/66 

15370 

RD272- 
16026 

[FR  Doc.  88-10961  Piled  5-16-88;  8:45  am] 

SfLUNQ  CODE  S4S0-O1-M 


Cases  niad;  Weak  Of  March  18   . 
Ttirough  25, 1988 

Diuing  the  Week  of  March  18  through 


25, 1988.  the  appeals  and  applications 
for  other  relief  listed  in  the  Appendix  to 
this  Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  the  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  O^ice 
of  Hearings  and  Appeals,  Department  of  , 
Energy.  Washington.  DC  20585. 
May  10. 1988. 

George  B.  Bremay, 

Director.  Off  ice  of  Hearings  and  Appeals. 
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UST  OF  Cases  Received  BY  THE  OFFice  OF  HcAfMNGS  AND  Appeals 

(WMk  of  MW.  1«  Wough  25.  19681 


Dale 


and  location  o(  appNcanl 


CaaaNo. 


Typa  o(  tubminion 


liar.  18i  1988. 


Mar.  21.1988 . 


Utonl  Hafum/LouWaM  and  Anwco/louiaiana.. 


Economic  Ragidattxy  AdmnaftaHon,  WaMn^on,  DC 


Own  Manor,  SaaKla^  VW 


Do- 


^--  -* —  Qi^i^M  liJM  ahi  I  I  til  II    n^ 

«orMOv  SHBnnt  WMnniivn,  uu . 


Mv.  231 19B8.. 


Mv.M.  1060.. 


Robart  T.  Yaaa.  Laringlon.  KY  * 


Eugana  S.  Poal.  GranHiwMa.  SC.. 


RMa-107ft 
RM21-108 


KRX-0060 

KFA-0173 
RR22S-19 

KFA-0174 
KFA4176 


Decisaon  and  Ordor  iotued  to  Louisiana  (Case  Nos.  R09-262  and 
nuifi-2Q9}  wouNi  DO  moQinao,  raganang  ma  sona  a  appacaoon  for 
aaoond  ttiga  ralund  In  tha  National  HaNum  and  Amoco  ratund 


Oo- 


GianMkiar.SaaMa.WA. 


Mar.  25. 1988. 


Marty  Jane  Hatfeid.  Oak  Ridge.  TN. 


Do.. 


OOu 


MCO  HoUnga.  Inc.  <  MGPC.  Inc..  WaaNhglon.  DC.. 


DC. 


KFA-0175 


KFA-0177 


KEF-0ia8 


KEF-WVr 


Supplementai  Order.  If  granted:  The  Office  of  Hewinga  and  Appeala 
would  iaaua  a  Special  Report  Order  requiring  Apex  Oil  to  provide 
Momwion  concerning  Na  aelae  of  cnide  oil  and  crude  oV  Mendi 
for  time  penoda  before  wtd  after  the  eudM  period  (Ceae  No.  HRO- 
9241). 

Appeal  of  an  Irvormelion  Requeet  denW.  w  fffwiteot  Qien  Manar 
would  receive  ecceee  to  documenia  concerning  Itie  Trident  ayatem. 

ReQueat  tor  ModMcation/Raecleaion.  If  uiwnttdi  TTie  Marcfi  3.  1986, 
Oedaion  and  Order  iaaued  to  Feettwralone  Service  (Caae  No. 
RF225-82ie)  would  be  modlied.  reganing  the  frm'a  Mob!  08 
refund  appication. 

Appeel  of  en  Monneaon  ReQueet  uenW.  If  gnntBd:  The  Merch  1. 
1968.  Freedom  of  Informtion  Requeat  Daniel  iaeued  by  the  SSC 
Site  Taak  Foree  would  be  raadndad  «id  Robert  T.  Yaea  would 
receive  ecceee  to  a  copy  of  ttw  coet  eeUmetee  lor  the  conatnjction 
and  operation  of  tie  Superconducting  Super  GoWder. 

Appeel  of  an  Monnallon  RequeM  DeniaL  If  ^wn$&tt  The  Merch  3. 
- 1986  Freedom  of  Infomwtion  Requeet  iaeued  by  the  Sevannah 
River  Operalone  Office  would  be  readnded.  and  Eugene  Poet 
would  receive  accaea  to  Information  uaed  tv  the  DOE  lor  the 
aelectionof  Lou  Croeamen  aa  Branch  Chief  of  the  Intemel  Security 
BranchrtSRP  in  Apit  1986  and  Ronald  Bertholowmew  aa  Heed 
of  the  Anelyile  9ec8or^  Memel  Security  Branch  in  October  1987. 

Appeel  of  an  biiormation  Requeet  DeniaL  II  gnntKk  The  March  8, 
1988  Freedom  of  bifonnetion  Requeet  Denial  Iaeued  by  AJbuquar- 
que  OperaBona  Office  would  be  reecended  end  Mr.  Milnar  would 
ffwxiw  ■coeee  mt  ■nonneeuit  ivgnng  wm  inDem  i  era  inaeni  n 
nudeer  warheeda  and  the  afiipment  of  tttoee  werheeda. 

Appeel  of  an  informetian  Reiyieat  DanieL  It  gnnled:  The  Meich  1. 
1968.  Freedom  of  Infonnelion  Raqpeet  OenW  iaaued  by  Oaii  Ridge 
OperaMone  would  be  reecended  «id  Mai^  Jane  HaMWd  would 
receive  acoeee  to  copiee  of  docuaMnMlan  Included  In  her  peraon- 

liimleiiiemalliJii  uf  ^"'•^^  nefiwd  nniMliaee  Ifiwmilmt  The  Office 
0*  pieennga  era  Appeaw  wouki  ■npnmani  apeoai  nawno  r^oo^ 
durae  purauant  to  10  CFR  Part  20S,  Subpart  V.  kt  euiwiecfiuit  wfih 
the  Saplaiwbai  11.  1988^  Coneeni  Otdar  entered  into  wfih  MCO 
Hoidhgat  Inc.  A  MQPC^  Inc. 

finptamantaaon  of  SpecW  Retold  Proceduree. /r^ranfaot  The  Office 
of  iieMtngn  ant  Appeala  woukf  ImplBment  SpacM  naMuT  Prooe- 
dtrce  punuent  to  10  CFR  Part  206.  Subpart  V.  in  oonnecfion  wllb 
Febnjwy  18.  1987.  Oaneent  Or*r  enlarad  into  wNh  Patton  01 
Company. 


1/11/86- 
1/11/88.. 
1/11/88.. 
1/11/88.. 
1/11/88.. 


1/11/88.. 


1/11/86- 

1/11/66.- 

3/18/86.- 

fvu 

3/25/86.- 


PatoPlnto 


Amoco  1/ 


Perry  Gaa/ 
Louiatana. 
Belndge/ 


Louiaiana. 
Charter/ 

Louisiana. 
Coline/ 

Louiaiane. 
Amoco  11/ 

Louiaian& 
Crude  Oil 

Refund 

Applications 

Received. 


CaaeNa. 


RQ5-43S 

RQ21-436 

ROia9-437 

R06-438 

RQlO-439 

RO23-440 

RQ2^t41 

RQ2S1-442 

RF272- 

51287 
ttwu 
RF272- 

52264 


Date  received 

Navna  of  rafund 

prooaadno/ 

nama  Of  ralund 

appicart 

CaaeNa 

3/16/88 

Gulf  Ol  Refund 

RF300- 

thru 

3/25/88 

3/16/86 

6000 
thni 

RF300- 
6009 

KRO-0660 

Appicaaona 
^ — «-  -  -» 
naoanwi. 

Oasia  Palrelaian 

Corpofation. 
StatoEacfow 

Diatributioa 
Zaks  Weataida 
Serv.  & 
Repeir. 

Corporation. 
G.E.  StaN 

4/29/67 

6/1/67 

3/21/86 

3/21/86 

RF302-3 

RF265- 
2616 

RF285- 
2615 
RF2S3-S0 

3/?4/86 

3/24/88 

Strachan 
Shipping 
Company. 

Ayers 
Stewnahip 
Agency.  Inc. 

RF305-3 
RF305-4 

Dele  received 

NMie  Of  refund 
m*BarA 

CaaeNa 

3/24/86.       ._    .... 

Frarswa  Tralar 

Seiee. 
Knotty  PIna  OR 

Compeny,  Inc. 

f)F26S- 

10/23/87 

2618 

RF2efr- 

2617 

[FR  Doc.  88-10062  Filed  S-16-88;  8:45  am] 


l««MOTC«  of  ProposMl  Decisions  and 
Ordore;  Waali  of  Aprii  11  througti  IS, 
1988 

During  the  week  of  April  11  through 
April  15, 1988,  the  proposed  decision 
and  order  summarized  below  was 
issued  by  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 


w^th  regard  to  an  ai^licatioB  for 
exception. 

Under  the  procedural  regulations  thai 
apply  to  exceptioa  prooeadingi  (10  CFR 
Part  205,  Subpart  D).  any  person  who 
will  be  aggrieved  by  the  inoanoe  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  with  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  Is  deemed 
to  be  the  date  of  publication  of  dds 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whithever  ooctirs 
first 

'  The  procedural  regalations  provide 
that  an  ag^ved  party  wiio  fidls  to  file 
a  Notice  <rf  Objectian  witiiin  tfaa  time 
period  opacified  in  the  rogalattoaa  arill 
be  deaaud  to  consent  to  Iha  iaaaamx  of 
the  proposed  dedsion  and  order  in  final 
form.  An  agyieved  party  who  wishes  to 
contest  a  detenrioation  made  in  a 
pn^Mised  decision  and  order  mast  also 
file  e  detailed  statesoent  of  ol^ections 
within  SO  days  of  the  date  trf  service  of 
the  proposed  dedsion  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  most  spedfy  eadi  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
furdier  proceeding  invohriitg  the 
exception  matter. 

Copies  of  the  fiiU  text  of  diia  proposed 
decision  and  order  are  availaUe  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lB-234, 
Foirestal  Ehiilding,  1000  Independence 
Avenue  SW.,  Washii^tfin.  DC  20685. 
Monday  through  Friday,  between  the 
hours  of  liX)  pja.  and  &00  pjn.,  except 
Federal  holidays 
May  10, 108& 

Geofse  B.  Bmnay, 

Director,  Office  of  Hearings  and  Appeala. 

I 

Echo  Drilling,  Inc.,  Zanesville,  OH, 
KEE-0150  Crude  Oil 

Echo  Drilling,  Inc.,  a  crude  oil  reseller, 
filed  an  Application  for  Exception  from 
the  provisions  of  10  CFR  212.10, 212.31, 
212.93  and  212.183.  The  exception 
request,  if  granted,  would  permit  Echo  to 
calculate  the  firm's  profits  on  its  sales  of 
crude  oil  during  the  period  lune  1, 1974 
through  January  31. 1961.'acconling  to 
the  transportation  rates  established  by 
the  Ohio  Public  Utilities  Commission. 
On  April  13, 1988.  the  Department  of 
Energy  issued  a  Proposed  Decision  and 
Order  which  tentatively  determined  that 
the  exception  request  be  granted. 

(FR  Do&  86-10864  Filed  5-16-88;  8:4ft  amj 

8KJJN0  COOC  •48IM1-V 


Fedawl  Saf^tM^rj  ^/^:S^-Nbkiaa^  JTUmi^j Mtg:  l?i  1988 ■  / 


BBS 


17588 


issuanco  of  Propoaod  Dedatona  and 
Orders;  Period  of  AprillS  ThroiMh  29. 
1988 

During  the  period  of  April  18  throo^ 
April  29, 1988,  the  proposed  decisions 
and  orders  summarized  below  were 
issued  by  the  Office  erf  Hearings  and 
Appeals  of  4ie  Department  of  Eneigy 
wMi  regard  to  applications  for 
exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  206,  Subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  seirice.  For 
purposes  of  the  procederal  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  ag^ieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regidations  provide 
that  an  aggrieved  perty  who  fefis  to  file 
a  Notice  of  Objection  within  the  tfane 
period  specified  in  Ae  regulations  will 
be  deemed  to  consent  to  tiM  issoance  of 
the  pn^xtsed  dedsion  and  order  in  final 
fonn.  An  aggrieved  party  who  wishes  to 
contest  a  detennination  aade  in  a 
proposed  dedaion  and  older  most  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  dedaion  and  order.  In  the 
statement  of  objectioas,  the  agpieved 
party  must  spedfy  each  issue  of  fad  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  these 
proposed  dedsions  and  orders  are 
available  in  the  Public  Reference  Room 
of  the  Office  of  Hecuings  and  Appeals, 
Room  lE-234.  Forrestal  Building.  1000 
Independence  Avenue  SW.. 
WashiAgton.  DC  20S85.  Monday  through 
Friday,  between  the  horus  of  L-OO  pm. 
and  5:00  p  jn..  except  Federal  holidays. 
May  10, 1086. 
Geose  B.  iMBaay, 
Director,  Office  ofHeahngi  andAppeaie. 

PRO  Oil.  Ogallala.  Nebraska,  KEE-t64. 
Reporting  Requirements 

PRO  Oil  filed  an  Application  for 
Exception  from  the  Energy  Information 
Administration  reporting  requirements 
regarding  Form  EIAr-782B,  entitled 
"Resellers/Retailers'  Mcmthly  Petroleum 
Produd  Sales  Report".  The  exception 
request  if  granted,  would  relieve  PRO 
Oil  of  any  requirement  to  file  the  form. 
On  April  25, 198a  the  Department  of 
Energy  issued  a  I¥oposed  Dedsion  and 
Ordo'  which  tentativriy  determined  that 
the  exception  request  should  be  denied. 


Webb 's  Oil  Coiporation,  Roanoke. 
Virginia.  KSB-Oiei,  Reporting 
Requirements 

Webb's  Oa  Corporation  [Webb's) 
filed  an  Application  for  Exception  from 
the  Enet^gy  Information  Admhustration 
reporting  requirements  regarding  Form 
EIA-782B.  entitled  "Resellers/Retailers' 
Monthly  Petroleum  Product  Sales 
Report".  The  exception  request  if 
granted,  would  relieve  Webb's  of  any 
requirement  to  file  the  form.  On  April  25, 
1988,  the  Department  of  Energy  issued  a 
Proposed  Decision  and  Order  whidi 
tentatively  determined  that  the 
exception  request  shouid  be  denied. 
(FR  Doc  88-10065  Piled  5-16-86;  8:45  am) 


Ob)ac«ONTol 

Order  Fled;  f^ertod  of  April  4  ItHouQh 

22.1988 

Dining  the  period  of  April  4  throtigh 
April  22, 1988,  the  notice  of  objectton  to 
proposed  renedial  order  listed  in  the 
Appendix  to  dns  Notice  was  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Depertment  of  Energy. 

Any  person  who  wishes  to  partidpate 
in  the  proceeding  the  Department  of 
Energy  will  conduct  concerning  the 
propoeed  remedial  order  described  in 
the  Appendix  to  this  Notice  must  file  a 
reqtiest  to  partidpate  pursuant  to  10 
CFR  205.194  within  20  days  after 
pubUcation  of  this  Notice.  The  Office  of 
Hearings  and  Appeals  will  dien 
detoraine  those  persons  who  may 
partidpate  on  an  active  basis  in  die 
proceeding  and  will  prepare  an  offidal 
service  list  which  it  will  mail  to  all 
persons  who  filed  requests  to 
participate.  Persons  may  also  be  {rfaced 
on  the  offidal  service  list  as  non- 
participants  for  good  cause  shown. 

All  requests  to  partidpate  in  this 
proceeding  should  be  filed  with  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  Washington.  DC 
20585. 

May  la  1888. 
Geotge  B.  Bwiaay, 

Director,  Office  ofHeoringe  aadAppeaia. 
Tesoro  Petroleum  Corp.,  San  Antonio. 
TX,KRO-0870 

On  April  18, 1988,  Tesoro  Petroleum 
Corp.,  8700  Tesoro  Drive,  San  Antonio, 
Texas  78286.  filed  a  Notice  of  Objection 
to  a  Proposed  Remedial  Order  which  the 
DOE  Economic  Regulatory 
Administration  issued  to  the  firm  on 
February  11. 1968.  In  the  PRO,  the  ERA 
found  that  during  the  period  from 
December  1974  through  December  1980, 
Tesoro  violated  the  refiner  price 
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regulations  by  claiming  excessive  non- . 
product  cost  increases  and  by 
improperly  computing  its  selling  prices 
of  refined  petroleum  products.  The 
Tesoro  FItO  would  require  the  firm  to 
recompute  its  lawful  selling  prices  (^ 
refined  products  and  refund  any 
resulting  overcharges,  which  the  ERA 
estimates  to  be  between  $4  and  $6  : 
million. 

[FR  Doc  88-10963  Filed  5-16-88;  6:45  ao^ 
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FEDERAL  MARITIME 
Agraement(s)  FHed 

The  Federal  Maritime  Commissioa 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each         [ 
agreement  to  the  Secretary,  Federal  I 
Maritime  Commission,  Washington,  DC. 
20573,  within  10  days  after  the  date  of 
the  Fadacal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  {  572J03  of  Title 
46  of  die  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  penduig 
agreement. 

Agreement  No.:  202-010424-015. 

Title:  United  States  Atlantic  and  Gulf/ 
Hispaniola  Steamship  Flight 
Conference.  i 

Parties:  j 

Crowley  Caribbean  Transport,  Inc./ 
CTMT,  Ina/Trailer  Marine 
Transport  Corporation  (As  One 
Party) 
Puerto  Rico  Maritime  Shipping 

Authority 
Sea-Land  Service,  Inc. 
Shipping  Corporation  of  Trinidad  and 

Tobago,  Ltd. 
Synopsis:  The  proposed  amendment 
would  permit  the  parties  to  establish 
and  publish  rates  on  excepted 
commodities.  It  woidd  prohibit 
independent  action  ("LA")  with  respect 
to  rates  on  excepted  commodities  and 
would  provide  for  LA  with  respect  to  the 
level  of  compensation  paid  to  an  ocean 
freight  forwarder  who  is  also  a  customs 
broker.  It  would  also  permit  the  parties 
to  enter  into  service  contracts  on 
excepted  commodities  on  a  group  basis 
only  (individual  service  contracts  are 
prohibited),  and  would  restate  the 
agreement 

Agreement  No.:  20e-010e04-€06. 


7Yt/«r  Trans-Atlantic  Conferences. 

Parties 

North  Europe-U.S.  Atlantic 
Conference 

U.S.  Atlantic-North  Europe 
Conference 

Synopsis:  The  proposed  amendment 
would  conform  the  agreement  to  the 
Commission's  requirements  concerning 
Service  Contract  provisions.  The  parties 
have  requested  a  shortened  review 
period. 

Agreement  Noj  202-010833-Oia 

Title:  Eurocorde-L 

Parties: 

North  Europe-U.S.  Atlantic 
Conference 

U.S.  Atlantic-North  Europe 
Conference 

Polish  Ocean  Lines 

American  Transport  Lines  Ltd. 

Topgallant  Group,  Ina 

South  Atlantic  Cargo  Shipping 
(AUanticaigo)  N.V. 

Mediterranean  Shipping  Co.,  S.A. 

Dart-ML  Limited 

Lykes  Bros.  Steamship  Ca.  Inc. 

Synopsis:  The  proposed  amendment 
would  conform  the  agreement  to  the 
Commission's  requirements  concerning 
Service  Contract  provisions.  The  parties 
have  requested  a  shortened  review 
period. 

Agreement  No.:  203-O11194. 
Title:  Intermodal  Transportation 
Assodation-UIIA  Agreement  (Foreign). 
Parties: 

Topgallant  Group,  Inc. 

Norsk  Pacific  Steamship  Company 

Limited 
Trans  Africa  Line 
Cedar  Star  Line 

Synopsis:  The  proposed  agreement 
would  permit  the  parties  to  agree  upon 
rules  and  regulations  concer^ng 
equipment  interchange,  to  include  free 
time,  detention  and  per  diem  charges; 
insurance  and  liability  for  containers 
and  related  equipment  and  the 
publication  of  applicable  tariffs  in  the 
foreign  commerce  of  the  United  States. 
Adhorence  to  any  agreement  reached 
would  be  voluntary. 

Agreement  No.:  207-011195. 

Title:  Hyundai  Australia  Direct  Line 
Joint  Service  Agreement 

Parties: 

PAD  Line  Overseas,  S.A.  d/b/a 
Pacific  Australia  Direct  Line 

Hyimdai  Merchant  Marine  Co.,  Ltd. 

Synopsis:  The  proposed  agreement 
would  permit  the  parties  to  operate  a 
joint  service  in  the  trade  between  ports 
on  the  West  Coast  of  North  America 
(including  Alaska.  Hawaii.  Mexico  and 
Canada),  and  ports  hi  Australia,  New  ^ 


Zealand  and  islands  of  die  South  Pacific 
and  inland  and  coastal  points  via  such 
ports. 

By  Order  of  the  Federal  Maritime 
Commissioa 
loMph  C  Polkiag. 

Secntary. 

Dated:  May  12. 1986. 
(FR  Doc.  88-11024  Filed  S-1&-M;  a-45  am] 
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A9feenieiit(e)  FMed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  a9«ement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984, ' 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Qunmission.  Washuigton,  TX2 
20573,  within  10  days  after  the  date  of 
the  Fedaral  Registor  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  (  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  conomunicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  224-0Om»-W7, 

Title:  Port  of  Oakland  Terminal 
Agreement 

Parties: 

Port  of  Oakland 

Marine  Terminals  Corporation  (MTC) 
Synopsis:  The  proposed  agreement 
amends  Agreement  No.  224-004008  to 
reduce  the  crane  rental  rates  applicable 
to  MTC  in  certain  instances  in  which  the 
container  cranes  are  used  for  loading 
and  discharging  of  non-amtainerized 
cargo. 

Agreement  No.:  224-010819-004. 

Title:  Port  of  Oakland  Terminal 
Agreement 

Parties: 

Port  of  Oakland 

EAC  Lilies  Trans  Pacific  Service,  Ltd. 

Synopsis:  The  proiXMed  amendment 
provides  for  the  application  of  thti  basic 
Agreement's  compensation  provisions  to 
User's  vessels  and  cargo  handled  at 
another  of  the  Port's  public  container 
terminals  as  a  result  of  User's  Joint 
Service  Agreement  with  Hsmndai 
Merdiant  Marine  Co.,  Ltd. 

Agreement  No.:  224-010646-003. 

Title:  Port  of  Oakland  Terminal 
Agreement 

Parties: 

Port  of  Oakland 


Hyundai  Merchant  Marine  Co.,  Ltd. 

Synopsis:  The  proposed  amendment 
provides  for  the  application  of  the  basic 
Agreement's  compensation  provisions  to 
User's  vessels  and  cargo  handled  at 
another  of  the  Port's  pubUc  container 
terminals  as  a  result  of  User's  Joint 
Service  Agreement  with  EAC  Lines. 

Agreement  No.:  224-011024-001. 

Title:  South  Carolina  Terminal 
Agreement 

Parties: 

South  Carolina  State  Ports  Authority 

(SCSPA) 
Lykes  Bros.  Steamship  Co.,  Inc. 

(Lykes) 

Synopsis:  The  proposed  amendment 
provides  for  SCSPA  to  furnish  Lykes 
receiving  and  delivering  services  for 
Lykes'  containers  and  chassis  and  Lykes 
agrees  to  pay  SCSPA  at  60  percent  of 
the  rates  then  published  in  SCSPA's 
Terminal  Tariff  No.  6  as  well  as  pay 
wharfage  on  container  cargo  at  discount 
rates  for  50,001  net  tons  per  year  and 
over. 

Agreement  No.:  224-010642-003. 

Title:  Port  of  Oakland  Terminal 
Agreement 

Parties: 

Port  of  Oakland 

Stevedoring  Services  of  Ameria  (SSA) 

Synopsis:  The  agreement  amends  the 
basic  agreement  to  reduce  the  crane 
rental  rates  applicable  to  SSA  to  65%  of 
the  tariff  rates  when  the  cranes  are  used 
for  loading  and  dischaiging 
noncontainerized  cargo. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  May  12. 198a 
loseph  C  Polking, 
Secntary. 
[FR  Doa  86-11025  Filed  5-16-68;  8:45  am] 

■wilNO  COOC  S7S0-OV4I  

FEDERAL  RESERVE  SYSTEM 

First  Financial  Bancorp  et  al.; 
Formatione  of.  Acquisitions  by  and 
Mergers  of  Bank  Holding  Contpanies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
hold^  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 


inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  Offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  offset  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  June  8, 
1988. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street  Cleveland,  Ohio  44101: 

1.  First  Financial  Bancorp,  Monroe, 
Ohio;  to  merge  with  NB  Banc  Corp,  Van 
Wert,  Ohio,  and  thereby  indirectly 
acquire  Van  Wert  National  Bank,  Van 
Wert  Ohio. 

B.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street  Richmond,  Virginia 
23261: 

1  Calhoun  Bankshares,  Inc., 
Grantsville,  West  Virginia;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Calhoun 
County  Bank,  Grantsville,  West 
Virginia. 

C.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  NW.,  Atlanta,  Georgia 
30303: 

1  First  Miami  Bancorp,  Inc.,  South 
Miami,  Florida;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  the  First 
National  Bank  of  South  Miami.  South 
Miami,  Florida. 

D.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Kansas  Banc  Corporation,  Kansas, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  95  percent  of  the 
voting  shares  of  Kansas  State  Bank, 
Kansas,  Illinois.  Comments  on  this 
application  must  be  received  by  June  3, 
1988. 

E.  Federal  Reserve  Bank  of  St  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St  Louis  Missouri  63166: 

1.  Citizens  National  Bank 
Corporation,  Tell  City.  Indiana;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  The  Citizens  National  Bank  of 
Tell  city,  Tell  City,  Indiana.  Comments 
on  this  application  must  be  received  by 
June  1, 1988. 

F.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 


President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64196: 

1.  First  Express  of  Nebraska,  Inc., 
Lincoln  Nebraska;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Gering 
State  Bank,  Gering,  Nebraska. 
Comments  on  this  application  must  be 
received  by  Jime  3, 1988. 

Board  of  Governors  of  the  Federal  reserve 
System.  May  11, 1968. 

Jamas  McAfee. 

Associate  Secretary  of  the  Board. 

[FR  Doc  8fr-10946  Filed  5-16-68:  8:45  am] 
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NBD  Bancorp,  Inc.  et  al.;  Formations 
of,  Acquisitions  l>y,  and  Mergers  of 
Bank  Holding  ComfMmies,  and 
Acquisitions  of  NonlMHiMng 
Companies 

The  companies  listed  in  this  notice 
have  applied  under  S  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  for 
the  Board's  approval  under  section  3  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companies  have  also  applied 
under  S  225.23(a)(2)  of  RegulaUon  Y  (12 
CFR  225.23(a)(2)]  for  the  Board's 
approval  under  section  4(c](8]  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843  (c)(8])  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  pratices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
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not  sxiffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  sununarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
conunenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comoients 
regarding  each  of  these  appbcations 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  6, 1968. 

A.  Federal  Reserve  Bank  of  Cbicego 
(David  S.  Epstein.  Vice  President]  230 
South  LaSalle  Street.  Chicago,  Dhnois 
60690:  , 

1.  NBD  Bancorp.  Inc..  and  IWi  \ 
Midwest  Corporation,  both  in  Detrdit, 
Michigan;  to  acquire  100  percent  of  the 
voting  shares  of  Charts  Bank  Group, 
Inc.,  Northfield.  Illinois,  and  diereby 
indirectly  acquire  Bank  of  Glenbrook, 
Glenview,  Illinois;  Bank  of  Northfield, 
Northfield,  Illinois;  Bank  of  Wheaton, 
Wheaton,  Illinois;  and  Bank  (rfH^^nfield, 
Winfield,  Illinois.  In  addition,  NBD 
Vfidwest  Corporation  has  appdied  to 
become  a  bank  holding  company. 

In  connection  with  this  application. 
Applicants  also  propose  to  acquire 
Charter  Group  life  Insurance  Company, 
and  thereby  engage  in  underwriting 
throu^  reinsurance  of  group  credit  life 
and  credit  accident  and  death  insurance 
that  is  directly  related  to  extensions  of 
credit  by  its  banking  affiliates  pursuant 
to  i  225.25(b)(8)(i)  of  the  Board's     i 
Regulation  Y.  ! 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  11. 1988. 
James  McAfee. 

Associate  Secretary  c^the  Board. 
[FR  Doc.  88-10948  Filed  5-1B-88;  8:45  adi) 
aujNC  cooE  uie-ei-ii 


Ctwnge  in  Bank  Control  Notices; 
AcquWtions  of  Stiares  of  Banks  or 
Bank  HoMng  Companies;  Peter  L 
OchsetaL  i 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragrai^  7  of  the  Act  (12 
U.S.C.  1817(jM7)). 

The  notices  ate  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the  | 
notices  have  been  accepted  for      ' 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 


or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  Jane  1. 1988. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
Qty,  Missouri  64196: 

1.  Peter  L  Ochs,  Wichita.  Kansas,  to 
acquire  an  additional  25.1  percent; 
Wesley  Rubenich.  Wichita,  Kansas,  to    ■ 
acquire  an  additional  25.1  percent  and 
Clay  Phillips,  Attica,  Kansas,  to  acquire 
an  additional  9.5  percent  of  the  voting 
share  of  Attica  Financial  Corporation, 
Attica,  Kansas,  and  thereby  indirectly 
acquire  First  National  Bank  of  Attica. 
Attica,  Kansas. 

2.  B.P.  Sudberry.  III.  Muskogee, 
Oklahoma;  to  acquire  97  percent  of  the 
voting  shares  as  trustee  of  Boynton 
Holding  Company,  Inc.,  Boynton, 
Oklahoma,  and  thereby  indirectly 
acquire  First  National  Bank.  Bojmton, 
Oklahoma. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
President)  101  Market  Street  San 
Francisco.  California  94105: 

1.  Paul  W.  Van  Etten.  Walnut  Creek, 
California;  to  acquire  up  to  35  percent  of 
the  voting  shares  of  Lamorimla 
Financial  Corporation,  Lafayette, 
California,  and  thereby  indirectly 
acquire  Lamorinda  National  Bank, 
Lafayette.  California. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  11, 1988. 

James  McAfee. 

Associate  Secretary  of  the  Board. 

(FR  Doa  88-10050  Filed  5-18-88: 8:45  am] 

BtLLMO  COOE  stie-eMi 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[OociMtNo.MN-01M] 

Drug  Export;  UBl-Oiympus  HIV-EIA 
agency:  Food  and  Drug  Administration. 


action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Olympus  Corp.  has  filed  an 
application  requesting  approval  for  the 
export  of  the  biological  product  UBI- 
OLYMPUS  HIV-«L\  to  the  United 
Kingdom. 

ADORCSS:  Relevant  information  on  this 
application  may  be  directed  to  the 
Dockets  Management  Branch  (HPA- 
306],  Pood  and  Drug  Administration,  Rm. 
4-«2. 5600  Fishers  Lane,  Rockville.  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inqiuries 


concerning  the  export  of  biological 
prodncts  msder  the  Drug  Export 
Amendments  Act  of  1966  should  also  be 
directed  to  the  contact  person. 


FOR  FURTHER  MFORMATMNt  CONTACT: 
Boyd  Fo^,  Jr.,  Center  tor  Biologica 
Evaluation  and  Research  (HFN-322). 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857. 301- 
295-8095. 

8UPPI.EMENTARY  INFORMATION:  The  Drug 

Exp(»t  Amendments  Act  of  1986  (Pub.  L 
99-660)  (section  802  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  382])  provides  that  FDA  may 
approve  applicaticHU  for  the  export  of 
drugs  that  are  not  currently  ^nnoved  in 
the  United  States.  The  approval  process 
is  governed  by  section  802(b)  of  the  act 
Section  802(b)(3)(B)  of  the  act  sets  forth 
the  requirements  that  most  be  met  in  an 
applicatioD  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  die  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
of  the  act  have  been  satisfied.  Section 
802(b](3)(A]  of  the  act  requires  that  the 
agency  publish  a  notice  in  the  Federal 
Register  within  10  days  of  the  filing  of 
an  application  for  export  to  facilitate 
public  participation  in  its  review  of  the 
application.  To  meet  this  requirement 
the  agency  is  providing  notice  that 
Olympus  Corp..  4  Nevada  Dr.,  Lake 
Success,  NY  11042.  has  filed  an 
application  requesting  approval  for  the 
export  of  the  biological  product  UBI- 
OLYMPUS  mV-ElA,  to  the  United 
Kingdom.  The  UBI-OLYMPUS  mV-HA 
is  an  in  vitro  qualitative  enzyme 
immunoassay  for  the  detection  of 
antibodies  to  Human  Immunodeficiency 
Virus  (HIV)  contained  in  human  serum 
or  plasma.  The  application  was  received 
and  filed  in  the  Coiter  for  Biologies 
Evaluation  and  Research  on  May  3, 
1988,  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act 

Interested  persons  may  submit 
relevant  information  on  the  ai^lication 
to  the  Dockets  Managem^t  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
cc^es)  and  identified  with  the  docket 
number  found  in  brack6ts  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Brandi  between  9  a.m.  and 
4  pjn.,  Monday  throu^  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  May  27, 1966, 
and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 


consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802, 
Pub.  L  99-«60  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drug  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Biologies 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  May  6, 1988. 
Thomas  S.  Bozzo. 

Director.  Office  of  Compliance,  Center  for 

Biologies  Evaluation  and  Research. 

(FR  Doc.  88-11013  Filed  5-16-88;  8:45  am] 

BMJJNO  CODE  4160-01.4I 


Healtti  Care  Financing  Administration 
(HSQ-157-41] 

Meeting  of  ttie  Advisory  Panel  on  tlie 
Development  of  Uniform  Needs 
Assessment  Instrument(s) 

agency:  Health  Care  Financing 
Administi^tion  (HCFA).  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
first  meeting  of  the  Advisory  Panel  on 
the  Development  of  Uniform  Needs 
Assessment  Instinunent(s].  The  Panel  is 
responsible  for  the  development  of  a 
standard  method  to  be  used  to  evaluate 
the  post-hospitalization  needs  of 
patients.  The  Panel  was  established  as 
required  by  section  9305(li](2)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1986  (OBRA'86),  Pub.  L.  99-509.  The 
meeting  is  open  to  the  public. 
date:  June  1-2. 1988. 
TIME:  June  1.  8:00  a.m.  to  4:30  p.m.  EDST. 
June  2,  9:00  a.m.  to  1:00  p.m.  EST. 
ADDRESS:  Hyatt  Regency  on  Capitol 
Hill,  400  New  Jersey  Ave.,  NW., 
Washington,  DC  20001.  , 
FOR  FURTHER  INFORMATION  CONTACT 
Sue  Nonemaker,  (301)  966-6825. 
SUPPLEMENTARY  INFORMATION:  Section 

9305(c)  of  OBRA  '86,  in  amending 
section  1861(e)  of  the  Social  Security 
Act  requires  that  hospit&ls,  as  a 
condition  to  participate  in  the  Medicare 
program,  provide  discharge  planning. 
Discharge  planning  activities  vary  and 
we  currently  lack  a  standardized 
Aethod  for  evaluating  a  patient's  need 
for  health  care  after  hospitalization.  The 
development  of  a  standardized  method 
would  allow  more  uniformity  among 
those  responsible  for  dischaige  planning 
and  improve  determination  of  a  patient's 
need  for  post-hospital  services. 

Section  9305(h)  of  OBRA'86  requires 
the  Secretary  to  develop  a  uniform 
needs  assessment  instrument  in 
consultation  with  an  advisory  panel 
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made  up  of  experts  in  the  delivery  of 
post-hospital  extended  care  services, 
home  health  services,  and  long  term 
care  services.  The  panel  is  to  include 
experts  in  the  delivery  of  post-hospital 
extended  care  services,  home  health 
services,  long  term  care  services  and 
representatives  of  physicians,  Medicare 
beneficiaries,  hospitals,  skilled  nursing 
facilities,  home  health  agencies,  long 
term  care  providers,  and  fiscal 
intermediaries.  The  Secretary  has 
named  Mr.  Jay  Rudman,  Director  of  the 
Clinical  Social  Work  Department  at  the 
University  of  California  at  Los  Angeles 
Medical  Center  as  chairman  of  the  panel 
and  appointed  17  members  to  the  panel. 
The  panel  will  have  several  meetings 
at  which  it  plans  to: 

•  Develop  a  standard  method  to 
evaluate  an  individual's  ability  to 
function  or  engage  in  activities  of  daily 
living,  the  nursing  and  other  care 
requirements  necessary  to  meet  health 
care  needs,  and  the  social  and  familial 
resources  available  to  the  individual; 

•  Construct  the  standard  method  so 
that  it  could  be  used  by  discharge 
planners,  hospitals,  nursing  facilities, 
other  health  care  providers  and  fiscal 
intermediaries  in  evaluating  an 
individual's  needs  for  post-hospital 
extended  care;  and 

•  Evaluate  the  advantages  and 
disadvantages  of  using  the  tool  as  a 
basis  for  determining  whether  payment 
should  be  made  for  posthospital 
extended  care  services  and  home  health 
services  which  are  provided  to  Medicare 
beneficiaries. 

The  Secretary  must  report  to  Congress 
no  later  than  January  1, 1989  his 
recommendations  for  the  appropriate 
use  of  a  uniform  needs  assessment 
instrument  to  determine  a  beneficiary's 
need  for  post-hospital  extended  care. 

At  this  meeting,  the  Advisory  Panel 
will  discuss:  The  discharge  planning 
process;  the  importance  of  discharge 
planning  in  ensuring  continuity  of  care 
and  the  appropriateness  of  after-care; 
and  other  functional  assessment  issues. 
The  items  of  discussion  are  subject  to 
change  as  priorities  change.  An 
Executive  session  will  be  held  at  8:00 
a.m.  on  June  2, 1988;  the  remainder  of 
the  meeting  is  open  to  the  pubUc. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714.  Medical  Assistance 
Program  No.  13.773.  Medicare — Hospital 
Insurance  Program  No.  13.774.  Medicare — 
Supplementary  Medical  Insurance). 

Dated:  May  11, 198a 
William  L  Roper, 

Administrator.  Health  Care  Financing 
Administration. 

(FR  Doc.  88-11138  Filed  5-18-88;  8:45  am] 

BILUNO  COOC  4120-01-M 


National  Institutes  of  Health 

Division  of  Research  Resources; 
Cancellation  of  Meeting 

Notice  is  hereby  given  of  the 
cancellation  of  the  meeting  of  the 
Animal  Resources  Review  Committee, 
Subcommittee  on  Primate  Research 
Centers.  Division  of  Research 
Resources,  May  17-18, 1988,  National 
Institutes  of  Health,  Building  31, 
Conference  Room  7, 9000  Rockville  Pike, 
Bethesda.  Maryland  20892,  which  was 
published  in  the  Federal  Register  on 
Friday,  April  15. 1988  (53  FR  12603- 
12604). 

The  meeting  was  cancelled  due  to  the 
lack  of  a  quorum. 

Dated:  May  11, 1988. 
Betty ).  Beveridge. 

Committee  Management  Officer.  NIH. 
[FR  Doc.  88-11032  Filed  5-12-88;  4:32  pm] 

BNJJNO  COOC  4140-01-M 


Natk>nai  Institute  of  General  Medical 
Sciences;  Partially  Open,  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Advisory 
General  Medical  Sciences  Council. 
National  Institute  of  General  Medical 
Sciences,  May  18, 1988,  Building  1, 
Wilson  Hall,  and  May  19  and  20, 
Building  31,  Conference  Room  6, 
National  Institutes  of  Health  which  was 
published  in  the  Federal  Register  on 
April  15,  (53  FR  12605). 

This  council  meeting  was  to  have 
been  closed  to  the  public  from  8:30  a.m. 
to  6:00  p.m.  on  May  19.  but  the  meeting 
will  now  be  closed  from  8:30  a.m.  to 
11:00  a.m.,  and  then  closed  again  from 
11:45  a.m.  to  6:00  p.m.  on  May  19,  in 
Building  31,  Conference  Room  6. 

This  meeting  will  be  open  to  the 
public  on  May  19,  fi*om  11:00  a.m.  to 
11:45  a.m.,  at  which  time  Dr.  James  B. 
Wyngaarden,  Director,  NIH,  will 
address  the  council. 

Dated:  May  9, 1988. 
Betty ).  Beveridge. 

Committee  Management  Officer.  NIH. 
[FR  Doc.  88-10933  FUed  5-16-88;  8:45  am] 

•HJJNQ  COOE  4140-0t-«i 


National  Institute  of  Allergy  and 
Infectious  Diseases;  Meeting  of 
Microbioiogy  and  Infectious  Diseases 
Research  Committee 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Microbiology  and  Infectious  Diseases 
Research  Committee,  National  Institute 
of  Alleigy  and  Infectious  Diseases,  on 
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June  8  and  9. 198a  at  the  Betheada 
Holiday  Inn,  8120  Wisconsin  Avenue, 
Bethesda,  Maryland  20814. 

The  meeting  will  be  open  to  the  public 
from  9  a.m.  to  11:30  a.m.  on  June  8,  to 
discuss  administrative  details  relating  to 
committee  business  and  far  program 
reAnew.  Attendance  by  the  public  will  be 
limited  to  space  available.  In 
accordance  with  the  provisions  set  forth 
in  section  552(c)(4)  and  552(c)(6),  Title  5, 
U.S.C.  and  section  10(d)  of  Pub.  L  92- 
463.  the  meeting  of  the  Microbiology  and 
Infectious  Diseases  Research  Committee 
will  be  closed  to  the  pubUc  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications  and 
contract  proposals  from  11:30  a.m.  on 
June  8  until  adjournment  on  )une  9. 
These  applications,  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and  proposals,  the 
disclosure  of  which  would  contitute  a 
clearly  unwarrant  invasion  of  personal 
privacy. 

Ms.  Patricia  Randall.  Office  of 
Research  Reporting  and  Public 
Response,  National  institute  of  Allergy 
and  Infectious  Diseases,  Building  31. 
Room  7A32,  National  Institutes  of 
Health,  Bethesda.  Maryland  20892. 
telephone  (301-496-5717),  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request. 

Dr.  M.  Sayeed  Quraishi,  Executive 
Secretary.  Microbiology  and  Infectious 
Disease  Research  Committee.  NIAID, 
NIH.  Westwood  Building.  Room  706, 
Bethesda,  Maryland  20892,  telephone 
(301-496-7465),  will  provide  substantive, 
program  information.  T 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.853.  Pharmacological 
Sciences;  13.856.  Microbiology  ai^  Infectious 
Diseases  Research,  National  institutes  of 
Health] 

Dated:  May  &  1968. 
Betty  |.  Beveridge. 

Committee  Management  Officer,  NIH 
[FR  Doc.  88-11033  Filed  5-16-88;  8:45  am] 

BHJJNG  CODE  414«-01-M  I 


Meeting  of  ttie  National  Dial>etes  and 
Digestive  and  Kidney  Diseases 
Advisory  CoiincH  and  Its  1 

Sul>cofniiiitees  I 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  council  and 
its  subcommittees.  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases,  on  June  1  and  2. 1988, 


Conference  Room  6,  Buildiiig  31, 
NatioQal  Institutes  of  Health.  Bediesda, 
Maryland.  The  meeting  will  be  ofien  to 
the  public  June  1  from  8:30  ajn.  to  12 
noon  and  again  on  June  2  from  1  p.m.  to 
adjournment  to  discuss  administrative 
details  relating  to  Council  business  and 
special  reports.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  5S2(c)(4)  and  552b(c)(e), 
Title  5,  U.S.C.  and  section  10(d)  of  Pub. 
L.  92-463,  the  subcommittee  and  full 
Council  meeting  will  be  closed  to  the 
public  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  The  following 
subcommittees  will  be  closed  to  the 
public  on  June  1  from  1  p.m.  to  recess: 
Diabetes,  Endocrine  and  Metabolic 
Diseases;  Digestive  Diseases  and 
Nutrition:  and  Kidney,  Urologic  and 
Hematologic  Diseases.  The  full  Council 
meeting  will  be  closed  on  June  2  from 
8:30  a.m.  to  approximately  12  noon. 

These  deliberations  could  reveal 
confidential  trade  secrets  or  commerical 
property,  such  as  patentable  materials, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Further  information  concerning  the 
Council  meeting  may  be  obtained  from 
Dr.  Walter  Stolz.  Executive  Secretary. 
National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Council, 
NIDDK,  Westwood  Building.  Room  657. 
Bethesda.  Maryland  20982,  (301)  496- 
7277. 

A  summary  of  the  meeting  and  roster 
of  the  members  may  be  obtained  from 
the  Committee  Management  Office, 
NIDDK,  Building  31.  Room  9A19, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892.  (301)  496-6917. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.847-648,  Diabetes,  Endocrine 
and  Metablic  Diseases;  Digestive  Diseases 
and  Nutrition:  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National 
Institutes  of  Health) 

Dated:  May  6. 198& 
Betty  ).  Beveridge, 

NIH,  Committee  Management  Officer. 
[FR  Doc.  66-11035  Filed  5-16-66;  6:45  am] 
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National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 
Meeting  of  the  National  Diabetes 
Advisory  Board 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  National  Diabetes 
Advisory  Board's  meeting  dates  which 
will  be  June  27-28, 198a  The  meetings 


will  begin  at  ftSO  a.m.  and  end  at 
approximately  5  p.m.  each  day.  On  June 
27.  the  Board  will  meet  at  the  Westin 
Peachtree  Plaza  Hotel,  Peaditree  at 
International  Boulevard,  Atlanta, 
Georgia  30343-9966.  On  June  28,  the 
meeting  will  be  held  at  the  Center  for 
Disease  Contawl.  1600Tullie  Circle. 
Freeway  Park,  Atlanta,  Georgia  30333. 
The  primary  purpose  of  the  meeting  is  to 
discuss  the  Board's  activities  and  to 
continue  evaluation  of  the 
implementation  of  the  long-range  plan  to 
combat  diabetes  mellitus.  Althou^  the 
entire  meeting  will  be  open  to  the  public, 
attendance  will  be  limited  to  space 
available.  Notice  of  the  meeting  room 
will  be  posted  in  the  hotel  lobby. 

For  any  further  information,  please 
contact  Mr.  Raymond  M.  Kuehne, 
Executive  Director,  National  Diabetes 
Advisory  Board,  1801  Rockville  Pike, 
Suite  500,  Rockville,  Maryland  20852. 
(301)  496-6045.  His  office  will  provide, 
for  example,  a  membership  roster  of  the 
Board  and  an  agenda  and  summaries  of 
the  actual  meetings. 

Dated:  May  11, 1986. 
Betty  J.  Beveridge, 

NIH,  Committee  Management  Officer 
[FR  Doc.  88-11034  Filed  5-16-88;  8:45  am] 

MLUNe  COOC  4140-S1-M 


Meeting  of  National  Kidney  and 
Urologic  Diseases  Advisory  Board 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
National  Kidney  and  Urologic  Diseases 
Advisory  Board  on  June  24-25, 196a 
from  8  a.m.  to  approxim^ely  5  p.m.  each 
day  at  the  Crystal  City  Marriott.  1999 
Jefferson  Davis  Highway,  Arlington, 
Virginia  22032.  The  meeting,  which  will 
be  open  to  the  public,  is  being  held  to 
discuss  the  Board's  activities  and  the 
development  of  a  long-range  plan  to 
combat  kidney  and  urologic  diseases. 
Attendance  by  the  public  will  be  limited  ' 
to  space  available.  Notice  of  the  meeting 
room  will  be  posted  in  the  hotel  lobby. 

Oral  and  written  testimony  will  be 
received  by  the  National  Kidney  and 
Urologic  Diseases  Advisory  Board 
(NKUDAB)  from  members  of  the  kidney 
and  urologic  disease  commnities  on  June 
23, 198a  from  9H)0  a.m.  to  2:30  p.m.  at  the 
American  Hospital  Association,  840 
North  Lake  Shore  Drive.  Chicago, 
Illinois,  60611.  This  input  will  be  applied 
to  the  development  of  the  first  national 
•  long-range  plan  to  combat  kidney  and 
urologic  diseases.  If  you  are  interested 
in  presenting  oral  testimony  on  June  23, 
1988,  in  Chicago,  Illinois,  please  submit 
a  one-paragraph  summary  of  your 
presentation  to  Dr.  Ralph  Bain, 
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Executive  Director.  NatiaBal  Kidney  and 
Urologic  Diseases  Advisory  Board,  1801 
Rockville  Pike.  Suite  50a  Rockville. 
Maryland.  208S2.  Od  testimony  wfll  be 
limited  to  three  to  five  minutes.  All 
written  testimony  to  be  received  on  June 
23. 198a  in  Chicago,  Illinois,  must  be 
submitted  to  the  Board  office  no  later 
than  May  25. 19ea  For  additional 
iBformation.  please  contact  the  Board 
office. 

Dated:  May  11,  igea 
Belly  J.  DavHidge, 
NIH  Committee  Management  Ofpcer. 
[FR  Doc.  68-11038  Filed  5-16-88;  6:45  am] 
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OflMOf 


In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Piib.  L  92-463),  announcement  is  made 
of  the  fbUowiog  National  Advisory 
Coancil  sdieduled  to  meet  during  the 
month  of  May  1988: 

Name:  National  Advisory  Council  on 
Healdi  Care  Technology  Assessment 

Date  and  Time:  May  23. 1988—1:30 
P;m.  to  5:30  p jn.;  May  24, 1988—8:30  ajn. 
to  12:00  Noon. 

Place:  Omni  Georgetown  Hotel. 
Phillips  BaUroom.  2121 P  Street. 
Northwest  Washingtcm.  DC.  Ckieed  May 
24, 11:30  ajn.  to  Noon.  Open  for 
remainder  of  the  meeting. 

Purpose:  The  Council  is  charged  to 
provide  advice  to  the  Secretary  and  to 
the  Dire    or  of  die  National  Center  for 
Health  Services  Research  and  Health 
Care  Technology  Assessment  (NCHSR) 
.with  respect  to  the  performance  <rf 
healdi  care  technology  assessment 
functions  prescribed  by  section  306  of 
the  Public  Health  Service  Act.  as 
amended. 

Agenda:  The  agenda  wOl  include  a 
presentation  to  the  full  Council  on  the 
draft  report  of  the  Medicare  Coverage 
Process  Subcommittee  and  a  discussion 
of  the  draft  recommendations  of  the 
report  The  Criteria  Subcommittee  will 
also  meet  to  review  the  results  of 
applying  a  proposed  system  fOT 
classifying  the  quality  of  evidence  for 
technology  assessments  to  various 
assessments  completed  by  the  NQiSH's 
Office  of  Health  Technology 
Assessment  In  addition,  the  full  Council 
will  be  presented  with  a  report  on  die 
status  of  the  activities  of  the  Criteria 
Subcommittee.  In  closed  session.  May  24 
from  11:30  a.m.  to  Noon,  the  Council  wiU 
review  technology  assessment  grant 
applications  submitted  to  the  NCHSR. 


Anyone  wiahiog  to  obtain  a  Rotter  of 
Members.  Minates  of  Meetings,  or  odier 
relevant  infonnadon  should  contact 
Mrs.  Kelly  Fennington,  National  Center 
for  Health  Services  Research  and  Health 
Care  Technology  Assessment  Room 
1805.  Paridawn  Building.  5600  Fishers 
Lane.  Rockville.  Maryland  20857. 
Telephone  (301)  443-666a 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Date:  May  10, 1966. 
|.  Michael  ntsmaoiioe. 
Director.  National  Center  fiirHeait/i  Serrioes 
Research  and  Health  Can  Technology 
AsaeeameaL 

[FR  Doc  8a-100a2  Filed  6-ie-eS:  89«6  am] 
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DEPARTMENT  OF  THE  iNTERKW 

risn  and  WndRfs  Sondes 

Recsipt  of  Applealiofis  for  Pisnntts; 


FrankaCarfWatal 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C  1531,  et  eeg.y. 
Applicant-  FVank  G.  Carlisi,  North 

Hollywood,  CA.  PRT-727371 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Pamaliscus  dorcas 
dorcaa],  culled  from  the  captive  herd 
maintained  by  Mr.  Fliil  van  der  Merwe, 
Skiedcuil.  Cape  Provice,  Republic  of 
South  Africa,  for  the  purpose  of 
enhancement  of  survival  of  die  species. 
Applicant:  Rare  Felfaie  Breeding  Center, 
Center  HiU.  FL.  PRT-726746 
The  applicant  requests  a  permit  to 
export  one  femal  leopard  [Panthera 
pardua)  captive-bom  in  die  U.S.  to 
Asahiyama  Zoological  Park,  Asahikawa, 
Hokkaido,  Japan  for  purposes  of  public 
display  and  enhancement  of 
propagation. 

Applicant  Peter  Paulos,  Salt  Qty,  UT. 
PRT-727500 

The  applicant  requests  a  permit  to 
import  die  sport-himted  frophy  of  one 
male  bontebok  {Damaliscus  dorcaa 
dorcaa),  culled  from  the  captive-herd 
maintained  by  F.W.M.  Bowker,  Jr., 
Thomkloof,  Grahamstown  Cape 
Province.  Republic  of  Soutii  Africa,  for 
the  purpose  of  enhancement  of  survival 
of  the  species. 

Applicant  Wildlife  Safari.  Winston.  OR 
PRT-727454 


The  applicant  requests  a  permit  to 
import  two  male  cheetahs  [Acinonyx 
jubatua)  captive  bom  in  the  Netherlands 
from  Safaripailc  Beekse  Bergen, 
Hiluarenbeek,  the  Netheriands  to  add 
new  blood  lines  to  stock  currently 
available  in  the  U.S.  for  enhancement  of 
propagation  or  survival  of  the  species. 

Applicant  J.C.  Sdiulz,  Inc  CatskiD,  NY, 
reT-727502 

The  applicant  requests  a  permit  to 
purchase  one  pair  of  captive-bom 
mandrills  [Papio  sphinx)  from  die  San 
Diego  Wild  Airimal  Park,  San  Diego, 
CaMomia,  for  export  and  sale  to  die 
Guadala|ara  Zoo,  Camino  Vie|o  a 
Huetitan.  Guadalajara,  Jalisco.  Mexico, 
where  the  animals  «vill  be  dtsjrfayed  in  a 
manner  designed  to  educatge  the  public 
regarding  the  specie*'  ecolo^cal  role 
and  conservation  needs. 

Applicant  Steven  C  Gruber.  Miami,  FL, 
PRT-727624 

The  applicant  requests  a  permit  to 
import  one  pair  of  captive-lwm 
Jamaican  boas  [Epicrates  subflartm) 
bom  the  Picton  Reptile  Breeding 
Foundation.  Picton,  Ontario,  Canada,  for 
captive  breeding  purposes  and  future 
release  of  the  progency  in  Jamaica.         v. 

Applicant  Herman  Alton  Bennett 
Brownwood.  TX,  raT-727708 

The  applicant  requests  a  permit  to 
import  die  personal  sport-hunted  trophy 
of  one  male  bontebok  [Damaliscua 
dorcaa  dorcas),  culled  from  the  captive- 
herd  mamtained  by  Mr.  F.W.M.  Bowker 
Jr.,  Grahamstown.  Republic  of  South 
Afiica,  for  the  purpose  of  enhancement 
of  survival  of  the  species. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  pubUc  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  403. 1375  K  Sti«et  NW., 
Washington.  DC  20006,  or  by  writing  to 
the  Director,  U.S.  Office  of  Management 
Audiority.  P.O.  Box  27329,  Washington, 
DC  20038-7329. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Mease  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 

Dated:  May  11, 1966. 
RJCRobioMn, 

Chief,  Branch  of  Permits,  US.  Office  of 

Management  A  uthority. 

[FR  Doc.  88-11046  FUed  5-16-68;  8:«6  an] 
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Bureeu  of  Lmm  MafuiQeinent 

[CA-OaO-0«-7122-10-101«;  CA-216M] ! 

Realty  Action;  Exdiange  of  PubNc  and 
Private  l.ands,  Rivereide  County,  CA 

AOCNCV:  Bureau  of  Land  Management 
Interior.  i 

action:  Notice  of  realty  action: 
exchange  of  public  and  private  lands, 
CA-2160e. 


:  The  following  described 
public  lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 
1978  (43  U.S.C  1716): 


San 


T.  3  S..  R.  5  E. 
Sec  3ft  LoU  14. 16.  21.  and  25. 
Containing  2a71  acres,  more  or  less. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  foUovtnng 
described  non-federal  lands  &om  The 
Nature  Conservancy:  | 

9«n  DOTnarono  ■anonn  catnoniM 

T.  4  &.  R.  6  & 
Sec.14:  SEV^^V^SEy4.  | 

Containing  10  acres,  more  or  less. 

8UPn.EMDITAIIV  NM^NWATWN:  The 

purpose  ot  the  exchange  is  to  acquire  a 
portion  of  the  non-federal  lands  within 
the  13/130  acre  preserve  for  the 
Coachella  Valley  Cringe-toed  lizard.  The 
lizard  is  federally  listed  as  threatened 
and  State  listed  as  endangered.  The 
Bureau  of  Land  Management's  goal  is  to 
acquire  approximately  6700  acres  of 
private  land  within  the  preserve.  The 
acres  being  acquired  do  not  constitute 
habitat  for  the  lizard,  but  provide  a  sand 
source  required  for  the  continuing 
production  of  active  sand  dune  areas 
that  are  critical  habitat  for  the  lizard. 
Other  State  and  Federal  agencies  will 
acquire  the  remaining  portions  of  the 
preserve.  The  public  interest  will-be 
well  served  by  completing  this 
exchange. 

The  values  of  the  lands  to  be 
exchanged  are  approximately  equal;  full 
equalization  of  values  will  be  achieved 
through  acreage  adjustment  or  by  cash 
payment  in  an  amount  not  to  exceed 
25%  of  the  value  of  the  lands  being 
transferred  out  of  federal  ownership. 

Lands  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
following  reservations,  terms,  and    ■ 
conditions: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the  J 
United  States,  under  the  Act  of  Augvst 
30, 1890  (43  U.S.C.  945). 


2.  A  right-of-way  for  a  Federal  Aid 
Highway,  serial  no.  LA  097054,  under  the 
Act  of  November  9. 1921  (42  SUt  212;  23 
U.S.C  18). 

3.  A  right-of-way  for  a  Federal  Aid 
Highway,  serial  no.  R  243,  Act  of  August 
27. 1958.  as  amended  (23  U.S.C  317). 

4.  Those  rights  for  transmission  line 
purposes  granted  to  Southern  California 
Edison  Company,  its  successora  or 
assigns,  serial  no.  R  458,  under  the  Act 
of  March  4. 1911  (43  U.S.C  961). 

5.  Those  rights  for  electrical 
transmission  line  purposes  granted  to 
Southern  California  Edison  Company, 
its  successors  or  assigns,  serial  no.  R 
964,  under  the  Act  of  March  4. 1911  (43 
U.S.C.  961). 

6.  The  reservation  to  the  United 
States,  its  permittees  and  licensees,  to 
enter  upon,  occupy  and  use  any  part  or 
all  of  the  said  land  lying  within  50  feet 
of  the  centerline  of  an  electric 
transmission  line  authorized  imder 
Power  Project  1397  and  Powersite 
Reserve  530,  and  subject  to  the 
conditions  and  limitations  of  section  24 
of  the  Federal  Power  Act  of  June  la 
1920, 41  Stat  1075,  as  amended  (16 
U.S.C.  818). 

Publication  of  this  notice  in  the 
Federal  Regjstar  segregates  the  public 
lands  firom  operation  of  the  public  land 
laws  and  the  mining  laws,  ^xcept  for 
mineral  leasing.  The  segregative  effect 
will  end  upon  issuance  of  patent  or  two 
yean  from  the  date  of  publication, 
whichever  occurs  Rrst. 

For  detailed  information  concerning 
this  exchange,  including  the 
environmental  assessment  and  land 
report  contact  John  Sullivan,  BLM  Indio 
Resource  Area  Office,  (619)  323-4421. 

For  a  period  of  45  days  after 
publication  of  this  Notice  in  the  Federal 
RegMw*  interested  parties  may  submit 
comments  to  the  District  Manager, 
California  Desert  District  1695  Spruce 
Street  Riverside,  California  92507.  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director,  who  may  vacate  or 
modify  this  realty  action  and  issue  a 
flnal  determination.  In  the  absence  of 
any  adverse  comments,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 


H.W.I 

Acting  D/Btrict  Manager. 

Date:  May  6. 1968. 
(FR  Doc.  88-10944  Hied  5-16-88;  8:45  am] 
■auNQ  cooc  1110  n  tt 


IBS  MO  0$  IMO-1»;E8-036aoa.  Group 

mj 

Florida;  FMng  of  Plat  of  SutKivMon  of 
Section  8 

May  11. 1968. 

1.  The  plat  of  the  survey  of  the 
subdivision  of  section  8,  and  the  metes- 
and-bounds  survey  of  a  certain  parcel  in 
Lot  1  of  section  8,  Township  14  South, 
Range  24  East  Tallahassee  Meridian. 
Florida,  will  be  officially  filed  in  the 
Eastern  States  Office.  Alexandria. 
Virginia  at  7:30  a  jn.,  on  June  27, 1988. 

2.  The  survey  was  made  at  the  request 
of  the  U.S.  Forest  Service. 

3.  All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Deputy  State  Director  for 
Cadastral  Survey,  Eastern  States  Office, 
Bureau  of  Land  Management  350  South 
Pickett  Street  Alexandria,  Virginia 
22304,  prior  to  7:30  a.m.,  June  27. 198& 

4.  Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $4.00  per  copy. 
Lane  J.  Bouman. 

Deputy  State  Director  for  Cadattml  Survey 

and  Support  Servicet. 

[FR  Doc  8fr-11000  Filed  5-16-88;  8:45  am] 
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National  Parti  Service 

Information  Collection  Suimiltted  to 
ttie  Office  of  Management  and  BudQet 
Unoer  I'luieiwum  neoucDon  act 

The  proposal  for  the  collection  of 
information  Usted  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the 
telephone  number  listed  below. 
Comments  and  suggestions  on  the 
requirement  should  be  made  within  30 
days  directly  to  the  Bureau  clearance 
officer  and  to  the  Office  of  Management 
and  Budget  Interior  Department  Desk 
Officer.  Washington.  DC  20503, 
Telephone  202-395-7313. 

Title:  Park  Use  Survey  (Great  Basin 
National  Paric). 

Abstract:  Survey  will  affect  use  of 
Great  Basin  National  Parte  Results  of 
survey  will  be  tised  in  operational, 
planning  and  management  activities 
designed  to  support  actual  public  use 
activities  and  needs. 

Bureau  Form  Number:  10-176B. 

Frequency:  On  Occasion. 


Description  of  Respondents: 
Individuals  or  Households. 

Annual  Responses:  1200. 

Annual  Burden  Hours:  150. 

Bureau  Clearance  Officer  RusseU  K. 
Olsen.  523-5133. 
RusseU  K.  Olaen. 

Chief,  Administrative  Service  Division. 
[FR  Doc.  88-10959  Filed  5-16-88;  8:45  am] 
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National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations; 
Alaslcaetai. 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  May  7. 
1988.  Pureuant  to  60.13  of  36  CFR  Part  60 
written  comments  concerning  the 
significance  of  these  properties  imder 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service.  U.S.  Department  of  the  Interior. 
Washington,  DC  20243.  Written 
comments  should  be  submitted  by  June 
1,198a 
Carol  D.  Shull, 

Chief  of  Registration,  National  Register. 
ALASICA 
Valdei — Cordova  Borough  - 

Chugach  National  Forest  vicinity,  Bering 
River  Train,  Cordova  Ranger  District. 

DISTRICT  OF  COLUMBIA 

Washington 

Chesapeake  and  Potomac  Telephone 
Company,  Old  Main  Building,  722  Twelfth 
St.,  NW. 

MISSOURI 

Johnaon  County 

Chilhowee,  Chilhowee  Historic  District. 
Roughly  Walnut  and  Main  Sts. 

NEW  HAMPSHIRE 

Chesiie  County 

Hinsdale,  Todd  Black,  27-31  Main  St 

Merrimack  County 

Concord,  New  Hampshire  Savings  Bank 
Building,  97  N.  Main  St. 

Rockingham  County 

Exeter,  Oilman,  Major  fohn.  House,  26  Cass 
St 

NORTH  CAROLINA 

Cabamis  County 

Midland  vicinity.  Green,  John  Bunyan,  Farm, 
SR  1114.5  mi.  E  of  SR  117a 

lacksoo  County  (also  in  Transylvania 
County) 

Lake  Toxaway  vicinity.  Backus,  E.M.  Lodge, 
Cold  Mountain  Gap  Rd. 

PUERTO  RICO 

Caguas  County 

Caguas,  Benitze,  Gautier,  High  School,  Calle 


Gautier  Benitez  and  Calle  Cristobal  Colon. 
Caguas,  Logic  Union  y  Amparo  No.  44,  Calle 

Acosta  No.  39. 
Mayaguez  County 

Mayaguez,  Esmoris.  Duran,  Residencia, 

Mendpz  Vigo  B204  L204. 
Mayaguez,  Gomez  Residencia,  Mendez  Vigo 

No.eo. 

VERMONT 
Rutland  County 

Poultney,  Poultney  Main  Street  Historic 
District,  Roughly  Main  St..  E.  Main  SL, 
Depot  St.  Knapp  Ave.,  Beaman  St.,  Grove 
St.,  Maple  Ave.,  and  College  Ave. 

Windsor  County 

Harland.  Damon  Hall,  US  5  and  VT 12. 

VIRGINL\ 

Prince  William  County 

Buckland.  Buckland  Historic  District,  7980- 
8205  Buckland  Mill  Rd.  and  16206. 16206, 
16210  and  16211  Lee  Hwy. 

WISCONSIN 

Florence  County 

Fay  Outlet  Site  (47FL13). 
Milwaukee  County 

Milwaukee,  Knickerbocker  Hotel,  1028  E. 
Juneau  Ave. 

Correction:  The  following  property  was 
erroneously  listed  in  New  )ersey  on  the 
Federal  Register  list  dated  May  10, 198a  It 
should  read  as  follows: 

NEW  YORK 

Ulster  County 

Stone  Ridge,  Main  Street  Historic  District. 
US  209. 

[FR  Doc.  88-10960  Filed  5-16-88;  a45  am] 

BtUMM  cooc  4S10-70-4I 

INTERNATIONAL  DEVELOPMENT  AND 
COOPERATION  AGENCY 

Agency  for  International  Development 

iiousing  Guaranty  Program; 
Investment  Opportunity 

The  Agency  for  International 
Development  (A.I.D.)  has  authorized  the 
guaranty  of  a  loan  for  the  Government 
of  Sri  Lanka  as  part  of  A.I.D.'s 
development  assistance  program.  The 
proceeds  of  this  loan  will  be  used  to 
finance  shelter  projects  for  low-income 
families  in  Sri  Lanka.  The  Government 
of  Sri  Lanka  has  authorized  A.I.D.  to 
request  proposals  from  eligible 
investors,  llie  name  and  address  of  the 
representative  of  the  Borrower  to  be 
contacted  by  interested  U.S.  lenders  or 
investment  bankers,  the  amount  of  the 
loan  and  loan  number  are  indicated 
below: 

Government  of  Sri  Lanka 

Loan  Number:  383-HG-003B— $10 
Million 


Attention:  Dr.  A.C.  Randeni.  Director. 
Economic  Affairs,  c/o  Mission  of 
the  Democratic  Socialist  RepubUc  of 
Sri  Lanka  to  the  United  Nations.  640 
Third  Avenue,  20th  Floor,  New 
York,  NY  10017 

Telex  No.:  420646  LAREP  N.Y. 

Telephone  No.:  212/986-7040 

Interested  investors  should  telegram 
their  bids  to  the  Borrower's 
representative  no  later  than  June  7, 1988 
at  12:00  noon  New  York  Time  (bid 
closing  time).  Bids  should  be  open  at 
least  24  hours.  Copies  of  all  bids  should 
be  simultaneously  sent  to  the  following 
addresses: 

Mr.  C.  Chaiunugam.  Secretary,  Ministry 
of  Finance  and  Planning,  Colombo 
1.  Sri  Lanka 

Telex  No.:  21409  FINMIN  CE 

Telephone  No.:  9*-\-317&l 

Mr.  David  Painter,  Assistant  Director/ 
Asia,  RHUDO/Bangkok,  USAID/ 
Ban^ok.  Box  47,  APO  San 
Francisco  96346-0001 

Telex  No.:  22964  AMEMB 

Telephone  No.:  66-2-252-6281  or  8191 
Ext  26 

Michael  G.  ICitay  or  Barton  Veret 
Agency  for  International 
Development  GC/PRE,  Room  3328 
N.S.,  Washington.  DC  20523 
Telex  No.:  892703  AID  WSA 
Telefax  No.:  202/647-4958  (preferred 

conununication) 
Telephone  No.:  202/647-8235 
Each  proposal  should  consider  the 
following  terms: 

(a)  Amount-  U.S.  $10  Million. 

(b)  Term:  Up  to  30  years. 

(c)  Grace  Period  on  Principal: 
Maximum  of  10  years  with  repayment 
amortizing  gradually  over  the  remaining 
life  of  the  loan. 

(d)  Interest  Rate:  Alternate  Proposals 
will  be  acceptable  on  the  basis  of  one  or 
more  of  the  following  three  rates:  fixed, 
fioating,  and  floating  rate  with 
Borrower's  option  to  convert  to  fixed 
rate.  Fixed  rate  bids  should  provide  for 
prepayment  at  Borrower's  option  (the 
Borrower  is  interested  in  obtaining  a 
call  option  as  early  as  possible). 
Floating  rate  bids  (with  or  without 
option  to  convert)  should  specify  the 
index  on  which  the  interest  is  to  be 
based,  the  margin  over  the  index,  the 
frequency  of  reset  and  the  frequency  of 
payments.  While  margin  over  index  is  a 
primary  concern,  attention  will  also  be 
given  to  ease  of  conversion  from  a 
floating  rate  to  a  fixed  rate  obligation 
which  will  be  governed  by  market 
conditions  at  the  conversion  date.  Such 
conversion  will  be  solely  at  the  option  of 
the  Borrower  with  the  approval  of  A.I.D. 
For  convertible  loans,  bidders  should 
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specify  (1)  earliest  date  at  which  loan 
can  be  converted  consistent  with  no  (or 
nomintd)  penalty  and  (2]  costs 
associated  with  the  remarketing  and 
nature  of  the  remarketing  ctwmiitment 
(i.e.,  underwritten  or  best  efforts]. 

(e)  Dmw  Down:  Net  proceeds  from 
borrowing  will  be  disbursed  to  Borrower 
upon  signing. 

(f)  Prepayment  Proposals  should 
include  the  possibility  of  partial  or  total 
prepayment  of  the  loan  by  Borrower- 

(g)  Fees:  Borrower  will  pay  aD     | 
investment  expenses,  fees  and  costs  at 
closing  from  proceeds  of  the  loari. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  ine  loan  are 
initially  subject  to  the  individual 
discretion  of  the  Borrower  and 
thereafter  subject  to  approval  by  A.I.D. 
The  lender  and  A.I.D.  shall  enter  into  a 
Contract  of  Guaranty  covering  the  loaiL 
Disbursements  under  the  loan  wi04>e 
subject  to  certain  conditions  required  of 
the  Borrower  by  A.I.D.  as  set  forth  in 
agreements  between  A.I.D.  and  the 
Borrower. 

The  full  repayment  of  the  loan  will  be 
guaranteed  by  AJJ).  The  AJJ3. 
guaranty  will  be  backed  by  the  full  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  section  222  of  the  Fraeign 
Assistance  Act  of  1961,  as  amended  (the 
"Act"). 

Lenders  eligible  to  receive  an  A.r.D. 
guaranty  are  those  specified  in  section 
238(c)  of  the  Act.  They  are:  (a)  U.S. 
citizens;  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficialty  owned  by  U.S. 
citizens;  (3)  foreign  corporations  whose 
riiare  capital  is  at  least  95  percent 
owned  by  U.S.  citizens:  and  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

Information  as  to  the  eligibility  of 
invest(»s  and  other  aspects  of  the  AJ.D. 
Housing  Guaranty  Program  can  bei 
obtained  from:  | 

Peter  M.  Kimm,  Director.  Office  of 
Housing  and  Urban  Programs. 
Agency  for  International 
Development  Room  315  (Center 
BIdg.),  SA-18,  Washington.  Oq 
20523 
Telephone  No.:  703/875-4a08 

Date  May  13. 1988. 

WilUun  Gfltmaii, 

Acting  D^uty  Director,  Office  of  Housing  and 
Urban  Programa. 

(FR  Doc  8a-11131  Filed  5-18-88;  B:4S  af>l 
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INTERSTATE  COmiERCE 
COMMISSION 

[Na  IIC-F-19142] 

ZEN-NOH  Grain  Oorpk  •!  aU  CoMtool 
EMmpMon;  CofwolMatMl  drain  md 
Barge  COn  Rhrar  Bend  Transport  Co., 
and  River  Terminals  Transport,  tne. 

AQCNCY:  Interstate  Commerce 

Commission. 

Acnoit  Notice  of  proposed  exemptioa 

SUMMARV.  ZEN-NOH  Grain  Corporation 
(Grain),  ZEN-NOH  Unico  America 
Corporation  (Unico),  C.  Itoh  A  Co..  Ltd. 
(Trading),  and  C.  Itoh  &  Co.  (America) 
Inc.  (America),  all  noncarriers  and 
collectively  referred  to  here  as 
petitioners,  seek  an  exemption  from  the 
requirement  of  af^nroval  and 
authorization  for  their  acquisition  of 
control,  through  a  merger  and  ultimate 
stock  ownership,  of  Consolidated  Grain 
and  Barge  Company  (Consolidated]  (W- 
1356),  a  water  common  and  contract 
carrier,  and  its  wholly-owned,  motor 
property  carrier  subsidiary  River  Bend 
Transport  Company  (River  Bend)  (MC- 
139243)  and  50  percent  owned,  motor 
property  carrier  subsidiary  River 
Terminals  Tran^tort.  Ina  (River 
Terminals)  (MC-119012).^ 

Grain,  Unico,  Trading,  and  America 
will  own  37.5  percent,  12.5  percent.  30 
percent  and  20  percent,  respectively,  of 
the  common  stock  of  ConsoHdated. 
Grain  and  Unico  are  majority-owned 
subsidiaries  of  the  National  Federation 
of  Agricultural  Cooperative 
Associations  (ZEN-NOH),  a  noncarrier 
federation  of  agricultural  cooperatives 
established  under  Japanese  law.  Trading 
is  a  publicly-held  Japanese  company, 
and  America  is  a  majority-owned 
subsidiary  of  Trading. 

Petitioners  will  acquire  control  of 
Consolidated  by  the  merger  into 
Consolidated  of  their  noncarrier 
subsidiary.  Cornflake  Acquisition  Co. 
(Cornflake).  Consolidated  will  survive 
the  merger,  and  petitioners  thus  will  be 
in  control  of  a  rf^golated  water  carrier 
and  two  regulated  motor  property 
carriers.'  River  Bend  also  operates  in 


>  CoMolldalid  ako  haa  teM  tolMidMriH  Ikal 

perfonn  txempt  watar  traaapottatioa  aarvioes 
pursuant  to  49  U.S.C  10544.  Because  they  perfonn 
transportation  tervicei  not  regulated  by  Ifae 
CaoMniaakia.  Ibey  are  not  cwiaiileiad  carriar*  within 
the  mawiiag  oi 4>  UAC 1H43L  Ciwaiqiwntty,  in 
reapoaie  to  petilioBaia'  ooncem.  wa  Dnd  tliat 
appraval  of  the  transaction  is  not  necessary  to  the 
extent  it  {nvotves  these  three  exempt  entities. 

*  Pending  the  Commission's  final  approval  of  the 
transaction,  the  shares  of  River  Bend  and  Rhrer 
Terminals  owned  by  Consolidated  will  be  placed  in 
voting  trusts  pursuant  to  4S  CFR  Part  1013,  in  order 
to  enable  Grain  to  acquire  Consolidaiied 
immediaiely. 


intrastate  commerce  in  C%io,  Indiana, 
and  Illinois,  and  those  intrastate 
operations  are  also  subject  to  this 
exemption. 

Under  49  U.S.C.  11343(aH4).  the 
Commission's  approval  and 
authorizafion  are  required  for  the 
acquisition  of  control  of  at  least  two 
carriers  by  a  person  diat  is  not  a  carrier. 
Therefore,  the  parties*  proposed 
acquisition  of  Consolidated  and  its 
carrier  subsidiaries  through  Cornflake's 
merger  into  Consolidated  is  subject  to 
the  Commission's  jurisdiction  and  can 
be  carried  out  only  under  Commission 
regulation  or  an  exemption  from 
regulation. 

Petitioners  argue  that  the  transaction 
is  consistent  with  the  National 
Transportation  Policy:  Consolidated  and 
its  subsidiaries  will  continue  to  operate 
tmder  the  same  management  and  control 
that  they  have  operated  under  for 
several  years.'  Only  the  ultimate  control 
of  Consolidated  will  change,  and  this 
assertedly  will  have  no  material  effect 
upon  the  operations  of  any  of  the 
involved  carriers.  The  petitioners'  intent 
is  that  Consolidated  and  its  subsidiaries 
will  continue  their  operations  in 
virtually  the  same  manner  as  they  are 
conducted  now.  Moreover,  petitioners 
assert  that  the  transaction  is  of  limited 
scope  because  it  involves  only  a  small 
number  of  carriers  whose  operations 
represent  insignificant  portions  of  their 
respective  markets.  Finally,  petitioners 
state  that  the  transaction  will  not 
threaten  shippers  with  an  abuse  of 
market  power  because  the  industry  is 
competitive  and  entry  into  it  is  relatively 
easy. 

date:  Comments  must  be  received  by 
Iunel6,19ea 

AODAESSES:  Send  comments  (an  original 
and  10  copies),  referring  to  Docket  No. 
MC-F-19142.  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423, 

and 

(2)  Petitioners'  representative:  Peter  A. 
Greene.  Thompson.  Hine,  and  Flory, 
1920  N  Street  NW.,  Washington.  DC 
20036. 

FOR  FURTNER  INFORMATION  CONTACT: 
Paul  Grossman  (202)  275-7976.  [TDD  for 
hearing  impaired  (202)  275-1721]. 

SUPPLEMENTARY  INFORMATION: 
Petitioners  sedc  an  exemption  tmder  49 
U.S.C.  11343(e)  and  the  Qimmission's 
regulations  in  Procedure9— Handling 


*  The  Commiasion  previously  approved 
Consolidated's  control  of  River  Bend  and  River 
Terminals  in  No.  MC-F-1S389. 


Exemptions  Filed  by  Motor  Carriers. 
367. 1.C.C.  113  (1982). 

A  copy  of  the  petition  may  be 
obtained  from  petitioners' 
representative,  or  it  may  be  inspected  at 
the  Washington,  DC,  offices  of  the 
Interstate  Commerce  Commission  during 
normal  business  Hours. 

Decided:  May  9, 1988. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Andre,  Commissioners 
Sterrett,  Simmons,  and  Lamboley. 
NoreU  R.  McGee, 
Secretary. 
[FR  Doc.  88-10970  Filed  5-16-88:  8:45  am] 

BOiJNG  COOE  7036^)1-« 


[Ex  Parte  No.  290  (Sut>-No.  5)  (88-2)] 
Quarterly  Rail  Cost  Adjustment  Factor 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Amortization  period  for  back 
p^y  and  lump  sum  payments  payable 
under  conditions  of  union  contracts. 

summary:  The  Commission  has  decided 
that  back  pay  and  lump  sum  payable 
under  conditions  contained  in  tmion 
contracts  shall  be  amortized  over  a  one- 
year  period  when  calculating  the 
quarteriy  Rail  Cost  Adjustment  Factor 
(RCAF).  This  modification  will  mitigate 
upward  and  downward  swings  in  the 
RSCAF  and  maximum  RCAF  rate  levels. 
An  opportunity  cost  calculated  using  the 
three-month  Treasury  Bill  interest  rate 
shall  be  used. 

DATES:  Elective  date  is  May  15, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

William  T.  Bono  (202)  275-7354 
or 

Robert  C.  Hasek  (202)  275-0938,  TDD  for 

hearing  impaired  (202)  275-1721. 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  contact 
Dynamic  Concepts,  Inc.  Room  2229, 
Interstate  Commerce  Commission 
Building,  Washington,  DC  20423  or 
telephone  (202)  289-4357.  Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  275-1721  or 
by  pickup  from  Dynamic  Concepts,  Lie., 
in  room  2229  at  Commission 
headquarters. 

This  decision  will  not  signiHcantly 
affect  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Authority:  49  U.S.C.  10321, 10707a,  5  U.S.C. 
553. 

Decided:  May  9. 1988. 


By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Andre,  Commissioners 
Sterrett,  Simmons  and  Lamboley. 
Noreta  R.  McGee, 
Secretary. 
(FR  Doc.  88-10969  Filed  5-16-88:  8:45  am] 

SILLmO  CODE  7O3S-01-M 

[Docket  No.  AB-122  (Sut>4to.  IX)] 

Terminal  Railroad  Association  of  St 
Louis;  Abandonment  Exemption;  St 
Louis,  RIO 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F^Exempt  Abandonments  to 
abandon  its  1.2-mile  line  of  railroad  in  a 
tunnel  between  Third  and  Spruce 
Streets  in  St.  Louis,  MO. 

Applicant  has  certified  that  (1)  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notiHed  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  Hied. 

The  exemption  will  be  effective  June 
16, 1988  (unless  stayed  pending 
reconsideration  and  provided  no  formal 
expression  of  intent  to  file  an  o^er  of 
financial  assistance  has  been  received). 
Petitions  to  stay  regarding  matters  that 
do  not  involve  environmental  issues  • 
and  formal  expressions  of  intent  to  file 
an  offer  of  fmancial  assistance  under  49 
CFR  1152.27(c)(2)  *  must  be  filed  by  May 


■  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Ex  Parte  No.  274  (Sub-No. 
8),  Exemption  of  Out-of-Service  Rail  Lines,  served 
March  8. 198a 

*  See  Exemption  of  Roil  Line  Abandonments  or 
Discontinuance— Offers  ofFinonciol  Assistance, 

I.CC.  2d .  served  December  21. 1967, 

and  final  rules  published  in  the  Federal  Register  on 
December  22. 1987  (52  FR  48440-(8446). 


27, 1988,  and  petitions  for 
reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  June  6, 1988 
with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representatives:  Robert ). 
WuUer,  Jr.,  and  Joseph  C.  Oriet, 
Gundlach,  Lee,  Eggmann,  Boyle  & 
Roessler,  5000  West  Main  Street,  Box 
692,  Belleville,  IL  62222. 

If  the  notice  of  exemption  contains 
false'or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
.  Environmental  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  serve  the  EA  on  all  parties  by  May 
22, 1988.  Other  interested  persons  may 
obtain  a  copy  of  the  EA  from  SEE  by 
writing  to  it  (Room  3115,  Interstate 
Commerce  Commission,  Washington, 
DC  20423)  or  by  calling  Cari  Bausch, 
Chief,  SEE  at  (202)  275-7316. 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions  upon  environmental  or  public 
use  conditions. 

Decided:  May  5, 1988. 

By  the  Commission.  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  88-10799  Filed  5-16-88:  8:45  am] 

BiLUNO  CODE  703S-01-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Coordinating  Council;  Meetings 
action:  Notice  of  meeting. 

The  second  quarterly  meeting  for  the 
1988  calendar  year  of  the  Coordinating 
Coundfl  on  Juvenile  Justice  and 
Delinquency  Prevention  will  be  held  on 
June  23, 1988,  from  9:00  a.m.  until  4:00 
p.m.  The  meeting  will  take  place  at  the 
Department  of  Housing  and  Urban 
Development  in  the  Departmental 
Conference  Room  10233,  Seventh  and  D 
Streets  SW.,  Washington,  DC. 

This  meeting  of  the  Coordinating 
Council  will  focus  an  the  critical  issue  of 
crime  and  drug  trafficking  by  youth 
gangs.  The  agenda  will  include 
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presentations  by  a  distinguished  paimel 
of  law  enforcement  experts,  school 
ofBcials,  community  representatives  and 
others  representing  various  cities  in  the 
United  States  that  have  serious  gang 
problems,  or  emerging  gang  proUons. 

Individuals  and  organizations 
concerned  with  the  issue  are  encouraged 
to  attend  this  meeting.  Because  of 
limited  seating,  please  contact  Roberta 
Dom,  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  633  Indiana 
Avenue.  NW..  Washington  DC  20531. 
(202)  724-7655  to  request  reserved 
seating.  Requests  will  be  received  until 
space  is  filled  or  until  4:00  p.m.  oa  June 
17, 1988. 

Dated:  May  12. 19B& 
Diane  M.  MuBaoa, 

Deputy  Admiaistrator,  Off  ice  of  Juvenile 
Justice  and  Delinquency  Prevention. 
(FR  Doc  88-11039  Filed  5-16-88;  8:45  am) 

BNJJNe  COW  4410-W« 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
AunMHwiaiion 


Oetenninations  Regardhig  EBgiMKy 
To  Apply  for  Worker  Ad)ustiBciits 

;  General  Motors  Corp.  et  aL 


In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  May 
2, 1988-May  6, 1988. 

In  order  for  an  affirmative  | 

determination  to  be  made  and  a       | 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  tlie  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have        | 
decreased  absolutely,  and  i 

(3)  That  mcreases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have  i 
contributed  importantly  to  the         I 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  |»oduction. 

Negative  Deteiminations 

In  each  of  the  following  cases  the 
investigation  revealed  that  critierion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 


contribute  importantly  to  worker 
separations  at  tiie  firm. 
TA-W-20.510:  General  Motors  Corp.. 

New  Departure-Hyatt,  SanduiJcy, 

OH 
TA-W-2a524:  Rico  Fashion.  Inc^  Union 

City.  NJ 
TA-W-20.526;  Smokador,  A  Division  of 

Knoll  International,  Edison,  NJ 
TA-W-20,SOe:  General  Motors  Corp, 

Ypsilanti,  MI 
TA-W-20.566:  f.S.  Designers  Associates, 

Inc.,  New  York,  NY 
TA-W-20.525:  Sigri  Carbon  Corp., 

Hickman.  KY 
TA-W-20.S22;  Hofmann  Industries,  Inc., 

Sinking  Spring  Foundry  Div., 

Sinking  Spring,  PA 
In  the  following  cases,  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  for  the  reasons 
specified. 
TA-W-20,5i^:  General  Motors  Corp., 

BOC  Flint  Auto  Body  Plant,  Flint, 

MI 
Increased  imports  did-not  contribute 
importantly  to  wwkers  separations  at 
the  firm. 
TA-W-20,S13;  General  Electric  Co.. 

General  Electric  Lighting, 

Incandescent  Production  DepL, 

Austintown,  OH 
Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 
TA-W-20,507:  General  Motors  Corp.. 

CPC  Framingham.  MA 
Increased  imports  did  not  contribute 
importantly  to  vvorkers  separations  at 
the  firm. 
TA-W-20.eO4;  Wetterau,  Inc.  Pittsburgh 

Division's  Cotton  Departmatt, 

Belle  Vernon,  PA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-20,520:  Dieterick  Standard. 

Boulder.  CO 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W-20.519:  CSX  Transportation.  Inc., 

(CSXT)  Jacksonville,  FL 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
imder  section  222  of  the  Trade  Act  of 
1974. 

TA-W-20,519A:  Consolidated  Rail  Corp. 
(ConrailJ,  Philadelphia,  PA 
The  workers*  firm  does  not  ptodnce 
an  article  as  required  for  oert^cation 
under  section  222  of  the  Trade  Act  of 
1974. 


TA-W-20.519B;  Norfolk  Southern  Corp.. 
Norfolk.  VA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certificati(Hi 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-20,506;  General  Motors  Corp., 
Central  Foundry,  Saginaw,  MI 

The  investigation  revealed  that 
criterion  (1)  has  not  been  met 
Employment  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

Affirmative  Determinations 

TA-W-20.485;  Control  Data  Corp.. 

Magnetic  Peripherals,  Inc.. 

Normandale  Plant.  Bloomington, 

MN 
A  certification  was  issued  covering  all 
woricers  in  employment  related  to  the 
production  of  ferrite  products  (heads 
and  head  arm  assemblies]  including  the 
WREN  III  product  line  separated  on  or     ■ 
after  February  18. 1967. 

TA-W-20,53S:  SL  Water,  Inc. 
Westville,  NJ 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
March  7. 1987. 

TA-W-2a577;  Eaton  Corporation. 
Controls  Div.,  Winamac.  IN 

A  certification  was  issued  covering  all 
woricers  of  the  firm  separated  on  or  after 
March  17, 19B7. 
TA-W-Z0,S02:  Elliott  Co..  Scranton,  PA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  aiter 
Febraury  2a  1987. 

TA-W-20.509;  General  Motors  Corp.. 
Three  River,  MI 

A  certification  was  issued  covering  all 
workers  of  the  Three  River  Plant  (rf  the 
Hydramatic  Division  separated  on  or 
after  February  22. 198a 
TA-W-20,504;  General  Motors  Corp., 
BOC  Flint  Buick  City.  Flint.  MI 

A  certificatioD  was  issued  covering  all 
workers  of  die  firm  separated  on  or  after 
February  22. 1987. 

TA-W-30,541:  Transpetco  I,  Spearman, 
TX 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
February  11. 1987. 

TA-W-^.541A:  Transpetco  I.  Boiger, 
TX 

A  certificatioQ  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
February  11. 1987. 

TA-W-2O.50a  Levolor-Lorentxen,  Ina, 
Hoboken.NJ 

A  certification  was  issued  covering  all 
workers  engaged  in  the  production  of 


Venetian  blinds  separated  on  or  after 
March  14. 1967. 

TA-W-2aS23;  Razor  Ridge.  Inc.  Sparta. 
NC 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  4, 
1987. 

.   1  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  May  2. 1968- 
May  6, 198a  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  6434,  U.S. 
Department  of  Labor,  601  D  Street  NW.. 
Washington.  DC  20213  during  normal 
.business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address 
MwinKLFooks. 

Director.  Office  of  Trade  Adjustment 
Assistance. 

Dated:  May  la  1968 

(FR  Doc  88-10938  Filed  5-16-88;  8:45  am] 

BHXIMG  CODE  4S1O-30-M 


(TA-W-20.393] 

Hussman/Bastlan-Blessing;  Gran 
Haven,  Mich;  Negative  Determination 
Regarding  Application  for 
Reconsideration 

After  being  granted  a  filing  extension, 
the  ^ieet  Metal  Woricers  Union,  Local 
#7  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  on  the  subject 
petition  for  trade  adjustment  assistance. 
The  initial  petition  was  filed  by  Local 
#581  of  the  Allied  Industrial  Workers  on 
behalf  of  workers  at  Hussman/Bastian- 
Blessing,  Grand  Haven.  Michigan.  The 
denial  notice  was  signed  on  March  2, 
-1988  and  published  in  the  Federal 
-Register  on  March  17. 1988  (53  FR  8819). 

Pursuant  to  29  CFR  90.18c) 
reconsideration  may  be  granted  under 
-the  following  circimistances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
.determination  complained  of  was 
erroneous: 

.    (2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If.  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  die 
decision. 

The  union  submitted  shipping 
documents  for  equipment  being  shipped 
to  a  plant  in  Mexico  to  replace  the  work 
performed  at  Grand  Haven. 

The  Department's  denial  was  based 
on  the  fact  that  the  "contributed 
importandy"  test  was  not  met. 
Respondents  to  the  Department's  survey 
which  accounted  for  a  predominant 


share  of  Bastian-Blessing's  1987  sales 
decline  revealed  that  they  did  not 
import  food  service  equipment  in  1986  or 
1987. 

Investigative  findings  also  show  that 
all  production  of  food  service  equipment 
boia  Grand  Haven  will  be  transferred  to 
a  domestic  corporate  fdant  in  Missouri. 
Hussman  has  an  alfiliated  plant  in 
Mexico  but  that  plant  does  not  produce 
food  service  equipment  The  Mexican 
plant  produces  shelving  and  brackets. 
Some  of  the  madiinay  was  moved  out 
of  the  Grand  Haven  plant  to  Mexico. 
There  are  no  company  imports  of  food 
service  equipment. 

Condnsion 

After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC.  this  5th  day  of 
May  1987. 

Stephen  A.  Wandner, 
Deputy  Director.  Office  ofLegishtion  and 
Actuarial  Service,  UlS. 
[FR  Doc  88-10937  Filed  5-18-88:  8:45  am] 

aiUJNe  CODE  4«W-3(Mi 


[TA-W-2M181 

SKF  Industries,  Inc.;  Homell  Division, 
Homen,  NY;  Afffrmed  Determination 
Regarding  Application  for 
Reconsideration 

By  an  application  dated  March  29, 
198a  the  Maple  City  Lodge  #1975 
requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  ^gibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  behalf  of  woricers  and 
former  workers  of  SKF  Industries,  Inc., 
Homell  Division.  Homell,  New  York. 
The  determination  was  published  in  the 
Federal  Register  on  April  5, 1988  (53  FR 
11147). 

The  union  claims  that  accessory 
products  are  being  imported  from  SKF  in 
Sweden.  The  union  claims  that  when 
production  ceases  in  Homell,  SKF  will 
import  mounted  ball  units  from  their 
plant  in  Mexico  The  union  states  that 
the  Department's  survey  was 
inadequate  and  submits  the  name  of  a 
customer  who  imports  pillow  blocks 
from  SKF  in  Canada. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claims 


are  of  suffici«it  wei^t  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is.  therefore,  granted. 

Signed  at  Washington.  DC  this  6th  day  of 
May  1988. 

Stephen  A.  Wandaer , 
Deputy  Director,  Office  ofLegishtion  and 
Actuarial  Services.  UIS. 
[FR  Doc.  88-10938  FUed  5-16-88;  8:45  am) 

BILUNQ  COOE  4SW-«1-M 


Invitation  To  Comment  on  Proposed 
Procedures  for  Release  of  Quality 
Control  Data  for  Unemployment 
Insurance  Program 

AOCNCV:  Employment  and  Training 
Administration,  Labor. 

action:  Notice  and  opportunify  to 
comment  on  proposed  procedures  and 
format  to  release  Quality  Control  data 
for  the  Unemployment  Insurance 
program. 

summary:  On  September  4, 1987,  a 
notice  was  published  in  the  Federal 
Register  at  52  FR  33784  inviting 
comments  on  issues  relating  to  the 
public  release  of  Qualify  Control  (QC) 
data  for  the  Unemployment  Insurance 
(Ul)  program.  Based  on  the  comments 
from  numerous  interested  parties,  the 
Department  proposes  procedures  for  the 
release  of  QC  data  on  benefit  payments. 
This  notice  offers  interested  parties  the 
opportunify  to  review  the  procedures 
and  provide  comments  to  the 
Department. 

DATE:  Written  comments  must  be 
received  by  the  close  of  business  on 
June  16, 1968. 

ADDRESS:  Submit  comments  to  Mary 
Arm  Wyrsch,  Director,  Unemployment 
Insurance  Service,  Employment  and 
Training  Administration,  U.S. 
Department  of  Labor,  Room  S-4231, 
Frances  Periuns  Building,  200 
Constitution  Avenue  NW..  Washington, 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  L  Atkinson.  Director.  Office  of 
Qualify  Control,  Employment  and 
Training  Administration.  Unemployment 
Insurance  Service,  U.S.  Department  of 
Labor,  Room  S-4231,  Prances  Perkins 
Building.  200  Constitution  Avenue  NW., 
Washington.  DC  20210.  Telephone  (202) 
535-0220  (this  is  not  a  toll-free  number). 

SUPMfMBITARV  HIFORMATION: 

Background 

The  QC  program  is  based  on  a 
statistical  sample  of  weeks 
compensated.  From  the  information 
gathered  by  in-depth  reviews  of  samples 
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of  weeks  compensated,  the  performance 
of  a  State's  UI  benefits  system  is 
evaluated  in  terms  of  weeks  and  dollars 
that  were  properly  or  improperly  paid, 
as  well  as  the  causes  for  improper 
payments  based  on  each  State's  law  and 
regulations.  The  QC  system  also 
produces  information  that  can  be  used 
to  guide  and  evaluate  the  effectiveness 
of  program  improvements  in  response  to 
the  QC  data.  "The  system  produces 
samples  of  weeks  compensated  that  are 
statistically  reliable,  sufficiently  precise 
for  States  to  develop  and  evaluate 
program  improvement  plans,  and 
flexible  enough  to  accommodate 
differences  between  States  and 
efficiently  use  available  resources. 

State  have  the  primary  responsibility 
for  proper  and  efficient  administration 
of  the  program;  thus,  the  States  also 
have  the  primary  role  in  program 
improvements.  In  other  words,  program 
improvements'are  a  State-initiated 
management  approach  to  improving 
operations.  Given  the  importance  of 
program  improvement  planning  and 
implementation  in  eliminating  the 
causes  of  errors,  careful  consideration 
was  given  to  the  roles  and 
responsibilities  of  the  various  levels  of 
government  for  initiating  and  overseeing 
program  improvements.  I 

After  consultations  with  ' 

representatives  of  organized  labor.  State 
government,  and  employers  from  the 
private  sector,  the  Department  decided 
to  implement  the  QC  program  without 
providing  for  any  Federal  sanctions  or 
funding  incentives  that  States  meet 
specific  limitations  on  error  rates. 
Instead,  the  Department,  based  on  those 
consultations,  decided  that  States  would 
be  required  to  release  the  results  of  the 
QC  program  at  the  same  time  each  year 
in  a  standardized  format.  In  the  event 
that  a  State  did  not  release  this 
information,  the  Department  would  do 
so.  These  agreements  were  incorporated 
in  the  QC  final  rule.  20  CFR  Part  602 
issued  on  September  3. 1987. 

An  important  consideration  was  what 
incentives  exist  or  need  to  be  provided 
to  achieve  QC  program  objectives. 
States  are  highly  motivated  to  try  to 
lower  their  UI  error  rates,  since  State  UI 
tax  dollars  finance  the  regular  UI  benefit 
costs,  and  employers,  labor 
organizations,  and  State  legislatures  ' 
actively  oversee  the  payment  of  benefits 
and  collection  of  taxes.  As  public 
officials.  State  administrators  are 
responsible  to  the  voters  and  taxpayers 
in  their  States.  If  employers,  labor 
orgnaizations  and  others  have  sufficient 
information  on  error  rates  or  procedural 
deficiencies,  they  will  likely  demand 
that  problems  be  corrected.  The  QC 


program  establishes  error  rates  on  the 
basis  of  analyses  to  determine  the 
fi-equency  of  errors  and  their  causes  and 
to  enable  States  to  reduce  them  through 
program  improvements. 

Program  improvement  is  the  key  to 
error  reduction.  QC  design  anticipates 
that  States  will  utilize  data  fi-om  the  QC 
effort  as  a  primary  basis  for  statistical 
and  program  analyses  and  fc»'  the 
development  of  management  initiatives 
to  solve  the  operational  problems  that 
have  been  pinpointed  or  otherwise  bring 
about  program  improvements.  States 
may  augment  QC  data  with  other  data 
in  developing  program  improvement 
plans,  e.g.,  raw  data  gathered  by  QC 
field  investigators,  data  from 
management  reviews  of  State  QC 
operations,  and  information  fi-om  other 
management  systems  which  might  exist 
within  the  respective  agencies. 

Program  improvement  strategies 
generally  fall  into  one  of  the  following 
categories: 

•  Policy/law  changes 

•  Procedural  changes 

•  Training 

•  Process  enhancements 
Therefore,  it  can  be  reasonably 

expected  that  some  improvements  can 
be  accomplished  at  minimal  cost  and 
within  a  State's  existing  resources  while 
others  will  have  resource  implications. 
Until  QC  program  results  become 
publicly  available,  it  is  not  possible  to 
determine  the  extent  to  which  such 
resources  are  appropriate  or  needed. 
With  the  initiation  of  a  mandatory 
program  beginning  in  October  1987,  data 
will  be  generated  and  reported  to  the 
Department  of  Labor  and  other 
interested  parties. 

The  regulation  to  establish  the  QC 
program  for  the  Federal-State 
imemployment  insurance  system  was 
published  in  the  Federal  Register  at  52 
FR  33520  on  September  3, 1987  with  an 
effective  date  of  October  5, 1987.  Section 
602.21(g)  of  the  regulation  provides  that 
each  State  shall: 

Release  the  results  of  the  QC  program  at 
the  same  time  each  year,  providing  calendar 
year  results  using  a  standardized  formal  to 
present  the  data  as  prescribed  by  the 
Department:  States  will  have  the  opportunity 
to  release  this  information  prior  to  any 
release  by  the  Department. 

The  notice  of  September  4, 1987.  set 
forth  design  issues  and  requested  public 
comment  on  issues  relating  to  the 
format  method,  and  timing  of  the 
release.  The  seven  design  issues  are 
identified  below: 

1.  What  Rhni.iH  be  the  objectives  and 
focus  of  the  QC  data  release?- 

2.  What  level  of  detail  should  the 
report  include? 
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3.  How  much  explanatory  information 
should  accompany  the  data? 

4.  Who  should  release  the  data? 

5.  What  type  of  publication  should  be 
used  to  disseminate  data? 

6.  What  should  be  the  timing  and 
scope  of  data  in  the  first  report? 

7.  Are  there  any  other  issues  and 
recommendations  which  should  be 
considered  during  design  of  procedures 
for  release  of  benefit  payment  QC  data? 

Discussion  of  Responses 

Written  responses  were  received  by 
the  Department  fi-om  the  following:  State 
Employment  Security  Agencies  (SESAs) 
(45).  Governors  (20).  labor  organizations 
(2).  businesses/business  organizations 
(7),  and  others  (14).  All  comments  were 
given  careful  consideration  in  preparing 
the  proposed  procedures  and  format. 
The  following  summarizes  the  responses 
to  the  design  questions: 

1.  Objectives  and  Focus 

Thirteen  respondents  stated  that  the 
primary  objective  should  be  the 
improvement  of  UI  program  operations. 
Others  suggested  that  it  should  provide 
information  as  to  the  accuracy  of  benefit 
payments  to  those  responsible  for 
program  administration  (4  respondents) 
or  to  the  other  interested  parties  (6). 
Additional  respondents  said  it  should 
provide  information  for  a  data  base  (4) 
or  for  analysis  purposes  (5). 

Fifteen  respondents  stated  that  the 
focus  of  the  release  should  be  on 
improper  payments,  while  nine 
contended  that  it  should  be  on  proper 
payments.  Six  respondents  requested 
that  any  summary  of  data  on  improper 
payments  be  limited  to  cases  meeting 
the  official  definitions  of  improper 
payments.  Six  said  that  the  release 
should  identify  the  percentage  of  dollars 
paid  improperly  rather  than  the 
percentage  of  cases  with  improper 
payments,  while  one  said  that  the  focus 
should  not  be  on  dollar  figures. 

One  other  respondent  suggested  that 
the  focus  of  the  release  should  be  on 
trends  and  indicators. 

2.  What  level  of  detail  should  the  report 
include? 

Eighteen  respondents  stated  that  the 
report  should  include  a  minimal  level  of 
detail,  while  three  others  added  that 
States  should  have  the  option  to  add 
information  of  their  choosing  to  any 
required  minimal  detail.  Three  stated 
that  the  level  of  detail  should  be 
determined  by  each  State.  Seven  said 
that  each  State  should  be  permitted  to 
explain  the  effect  of  its  own  law  and 
policy.  Four  stated  that  the  release 
should  only  present  statewide  data 


rather  than  be  brdcen  out  by  regions  or 
areas  of  states. 

3.  How  much  explanatory  infwmatkm 
should  accompany  the  data? 

Ei^t  respondents  stated  that  it  'n 
necessary  for  the  release  to  contain 
explanatory  factors,  and  twelve 
respondents  suggested  that  the  inclusion 
of  any  explanatory  information  should 
'be  left  to  the  discretion  of  each 
individual  State.  One  responsdent 
requested  that  a  preface  be  included  to 
explain  that  comparisons  of  data  cannot 
be  made  among  States. 

Five  respondents  suggested  that 
'program  improvements  should  be 
identified  and  included  in  the  release, 
while  one  respondent  was  opposed  to 
inclusion  of  such  information.  Three 
said  inclusion  of  information  im  program 
improvements  should  be  at  the  option  of 
the  individual  States. 

4.  Who  should  release  the  data? 

The  States  should  release  the  data, 
according  to  37  respondents.  Five  others 
said  that  the  Department  should  be 
responsible  for  releasing  the  data.  Ten 
respondents  suggested  that  the  release 
should  be  a  combined  effort  by  the 
States  and  the  Department. 

Two  respondents  contended  that 
there  shouM  be  no  release  until  more 
QC  data  is  available. 

5.  What  type  of  publication  should  be 
used  to  disseminate  data? 

Thirty-six  respondents  stated  that  the 
release  should  be  published  as  an 
official  State  report,  six  said  it  should  be 
a  Federal  report,  one  said  there  should 
be  Federal  and  State  reports  issued 
concurrently,  and  two  others  responded 
that  Federal  and  State  reports  should  be 
'issued  separately. 

ft  Timing  and  Scope  of  Data  in  the  F^'rst 
Report 

Two  respondents  stated  that  the  first 
release  snould  be  of  data  for  calendar 
year  1987  and  be  issued  about  June  1. 
1988.  Forty-four  respondents  stated  that 
the  first  release  should  be  for  calendar 
year  1988  and  be  issued  about  June  1. 
1989. 

7.  Other  Recommendations  and  Issues 

One  respondent  objected  to  the 
Department  requiring  a  public  release  of 
•QC  data.  It  was  contended  that  such  a 
release  would  be  contrary  to  the  stated 
purpose  of  the  QC  program  as  a  tool  for 
State  managers  to  improve  their  UI 
programs,  "niis  respondent  also  said  that 
QC  data  should  not  be  published 
without  also  publishing  budget  data 
which  would  demonstrate  that  the 
States  have  not  been  fully  funded. 


Two  respondents  contended  that  the 
Random  Audit  program,  which  (weceded 
QC  caused  a  negative  pubbc  perc^tion 
of  the  claimant  population.  Therefore. 
QC  data  should  not  be  used  to  reinforce 
this  perception  until  the  Department  is 
in  the  position  to  provide  data  on  what 
the  employer  communify  is,  or  is  not, 
doing  as  it  relates  to  their 
responsibilities  under  State  UI  laws. 

A  respondent  requested  the  formation 
of  a  committee  or  work  group  of  State 
public  informatiiMi  officers  to  assist  in 
the  design  of  the  release. 

Another  respondent  stated  that  the 
complexity  of  the  QC  data,  combined 
with  the  belief  that  the  release  of  such 
data  vHll  invite  unjust  comparisons 
among  States  with  widely  varying 
statutes  and  program  operations,  should 
warrant  reconsideration  of  the  decision 
to  make  the  data  pubUc. 

Another  contended  that  if  the 
Department  feels  constrained  to  issue 
the  results  of  QC,  it  should  attempt  to 
incorporate  two  points  in  the  release:  (1) 
The  comparisons  among  States  that  die 
report  will  necessarily  imply  are  not 
valid  and  (2)  the  "«ror  rates"  are 
estimates  only  and  may  have  a  rather 
broad  range  in  which  the  "real"  error 
rates  exist 

Another  suggestitm  was  that  the  total 
cost  of  the  QC  program  be  documented 
in  all  data  releases.  This  would  include 
total  Federal  administrative  costs  as 
well  as  funds  allocated  to  the  States  to 
operate  the  QC  program. 

Policy  Oeciskins 

Listed  below  are  the  Department's 
decisions  on  the  design  issues  for  the 
release  of  QC  results: 

1.  Objectives  and  Focus 

The  focus  <)f  the  release  will  be  on 
both  proper  and  improper  pa}mient  and 
on  actions/plans  for  program 
improvement.  The  primary  objective  of 
the  release  will  be  to  display  die  results 
to  program  administrators  and  other 
appropriate  in  sudi  a  way  as  to 
encourage  UI  program  improvements. 

2.  Level  of  Detail 

Hie  level  of  detail  will  be 
comprehensive  enough  to  provide 
meaningful  statewide  data  on  the 
percentage  of  errors,  where  these  errors 
occur  in  the  UI  operations,  and  the 
responsibility  for  and  causes  of  the 
errors. 

3.  Explanatory  Information 

The  release  will  be  prefaced  by  a 
general  discussion  of  the  UI  and  QC 
processes  and  the  results.  An 
explanation  will  be  provided  of  how  the 
results  must  be  interpreted,  which  will 


be  intended  to  minimize  public 
misinterpretation  of  the  information. 
States  wiU  have  the  opportunity  to 
provide  explanations  of  their  results,  the 
effect  of  State  laws  and  policies,  and 
any  program  improvements  planned  or 
underway. 

4.  Who  Should  Release  the  Data? 

States  will  be  expected  to  release  the 
data  eath  year  according  to  a  pre-set 
schedule,  llie  Department  will  also 
publish  all  States'  data  at  a  later  date 
after  the  publication  date  for  the  States. 

5.  Type  of  Publication 

The  publication  issued  by  the 
Department  will  be  a  digest  of  State 
results  presented  in  a  standard  format. 
State  rdeases  must  contain,  at  a 
minimum,  the  information  required  for 
the  report  issued  by  the  Department 

ft  Timing  and  Scope  of  First  Report 

The  first  report  will  cover  the  first 
complete  calendar  year  (1988)  and  will 
be  issued  by  the  States  in  June  1989  and 
the  Department  in  )idy  1989. 

Proposed  Format  and  Procedures 

The  r^MNTt  will  contain  three  parts 
devoted  to  each  State:  (1)  The  annual 
results  for  each  State.  (2)  narrative 
explanation:  Each  State  will  be  afforded 
the  opportunity  to  e}q)lain  or  interpret 
the  results,  and  (3)  "pro^-am 
improvement  Under  the  headings 
"Issue"  and  "Program  Improvement". 
each  State  will  be  afforded  the 
opportunity  to  describe  actions  taken  to 
improve  UI  operations.  The  manner  in 
which  this  is  described  will  be  left  to 
discretion  of  each  State. 

The  following  five  categories  identify 
and  define  the  data  to  be  included  in  the 
format  for  the  QC  results. 

1.  Total  Dollar  Amount  of  Benefits  Paid 

This  is  the  amount  of  benefits  paid 
during  the  calendar  year  for  the 
progra:  is  included  in  QC  (UL  UCFE. 
UCX).  These  payments  form  the 
universe  from  which  samples  are 
currently  selected  for  QC. 

The  remaining  items  represent  the 
results  of  the  QC  investigations  of 
sampled  payments  and  are  expressed  as 
percentage  rates  of  dollars  affected. 

2.  Proper  Payment  Rates 

The  dollars  paid  property  are  shown 
as  a  percentage  of  dollars  paid  from  the 
cases  sampled.  These  include  amounts 
of  payments  coded  as  proper,  as  defined 
in  section  3d(l)  of  the  Error 
Classification  chapter  in  ET  Handbook 
No.  395.  It  also  includes  from  section 
3d(2)  those  dollars  paid  properly,  part  of 
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which  were  from  claims  paid 
improperly;  e.g.,  $120  payment  with  $10 
overpayment  =  $110  paid  properly. 

Additionally,  the  following  payments 
classified  as  improper  in  section  3d(2) 
are  included  in  the  proper  payment  rate: 
—Subsection  (a)14:  Pertains  to  issuance 
of  "formal  warning"  to  claimant,  .  i 
rather  than  denial  of  payment.        | 
—Subsections  (a)16  and  (b)23:  Pertain  to 
overpayments  and  underpayments 
established  as  a  result  of  the  QC    ' 
investigations  which,  upon  appeal, 
were  officially  modified  by  a  higher 
SESA  authority,  but  the  QC  unit 
disagree  with  this  modification. 

3.  Improper  Payment  Rates  \ 

The  percentages  of  dollars  paid 
improperly  are  presented  as  separate 
rates  for  overpayments  and 
underpayments.  The  figures  are  derived 
from  those  payments  coded  under 
section  3d(2)  of  the  Error  Classification 
chapter,  but  exclude  (a)14,  (a)16,  and 
(b)23.  (See  definitions  above.)  Because 
the  QC  system  accepts  coding  for  up  to 
three  errors  per  case,  in  cases  with 
multiple  errors,  the  total  dollars  affected 
(for  up  to  three  errors  per  case)  will  be 
used  in  the  computations  as  long  as  the 
amoimt  originally  paid  is  not  exceeded. 
(E.g.,  a  weekly  payment  of  $120  was 
found  to  have  two  errors.  The  first  was  a 
missed  separation  issue  that  should 
have  disqualified  the  claimant;  this 
amounts  to  an  overpayment  of  $120.  The 
second  was  unreported  earnings  during 
the  key  week  resulting  in  an 
overpayment  of  $30.  "Hie  total  dollars 
used  in  the  computation  of  improper 
payment  would  be  limited  to  $120.)  If 
both  an  overpayment  and  an 
underpayment  occur  in  a  single  case,  the 
net  dollar  amount  improperly  paid  will 
be  used,  unless  payment  for  the  entire 
week  should  been  disallowed,  in  which 
case  the  dollars  used  in  the  computation 
will  be  the  amount  of  the  payment 
made. 

4.  Percentage  of  Dollars  Improperly 
Paid— By  Responsibility 

The  parties  responsible  for  the  dollars 
being  paid  improperly  are  identified. 
The  data  are  sorted  into  six  categories: 
Claimant  solely  responsible,  claimant 
shares  responsibility,  emplolyer  solely 
responsible,  employer  shares 
responsibility,  agency  solely 
responsible,  and  agency  shares 
responsibility.  The  classification  scheme 
is  adapted  from  the  coding  for  section  3e 
of  the  Error  Classification  chapter 
however,  the  category  "other",  which  is 
present  in  section  3e,  is  disregarded  here 
because  of  a  low  incidence  of 
occurence.  As  a  result  of  this 


categorization  showing  multiple 
responsibility,  it  is  possible  that  the  sum 
of  the  individual  categories  presented 
here  will  be  slightly  more  than  the  total 
dollars  improperly  paid. 

5.  Percentage  of  Dollars  Improperly 
Paid— By  Cause 

This  shows  what  requirements  were 
not  met  which  resulted  in  dollars 
improperly  paid,  as  coded  in  section  3f 
of  the  Error  Classification  chapter.  The 
categories  are  base  period  wages, 
benefit  year  earnings,  separation  issues 
(voluntary  quits  and  discharges), 
eligibility  issues  (work  search  and 
others),  dependents  allowances,  and 
other  causes.  The  fraud  and  noniraud 
proportions  of  the  total  are  shown 
separately. 

The  eligibility  requirements  for  work 
search  vary  significantly  from  state-to- 
state.  Past  experience  with  program 
evaluations  has  demonstrated  that  work 
search  requirements  can  be  both 
difficult  to  interpret  and  to  apply.  In 
order  to  make  the  figures  presented  for 
work  search  eligibility  more  meaningful, 
each  State  will  be  asked  to  identify 
itself  as  falling  into  one  of  the  three 
following  categories: 
— Work  search  required  by  State  law. 
— Work  search  required  by  State  law 

but  required  by  policy  or  procedures. 
— No  work  search  requirement. 

The  Department  will  calculate  each 
State's  results  and  transmit  them  to  the 
States  for  confirmation.  Each  State  will 
have  five  working  days  to  review  the 
Department's  calculations  and  either 
confirm  them  or  show  why  they  should 
be  different.  Because  of  the  time 
allowed  for  SESAs  to  complete  cases 
selected  at  the  end  of  a  year  (up  to  90 
days)  and  the  subsequent  time 
necessary  to  prepare  the  report,  the 
release  date  will  be  in  July  of  the 
following  year. 

Each  State  will  be  expected  to  make  a 
public  release  of  its  own  QC  results 
prior  to  the  release  by  the  Department 
This  release  should  contain,  at  a 
minimum,  the  data  included  in  the  report 
prepared  by  the  Department.  The 
method  of  release  will  not  be  prescribed; 
however,  it  should  be  made  in  a 
reasonable  manner  to  inform  the  general 
pubhc,  and  it  should  be  consistent  with 
State  requirements/common  practice  on 
releasing  information  to  the  general 
public. 

The  Department's  first  report  will  be 
prepared  using  data  from  calendar  year 
1988.  For  each  State,  the  report  will 
contain  the  data  elements  displayed  in 
the  Appendix  to  this  notice.  The  report 
will  be  distributed  to  all  SESAs.  A 
notice  in  the  Federal  Register  will 


announce  the  availability  of  the  report 
to  other  interested  parties. 

If  a  State  fails  to  release  its  QC  data 
in  the  minimum  format  prescribed,  the 
Department  will  still  include  the  data  for 
that  State  in  its  release.  The  Department 
will  also  publish  in  the  Federal  Register 
the  data  from  that  State  as  compiled  by 
the  Department 

Upon  receipt  of  comments  on  the 
above  proposal,  the  Department  will 
develop  and  issue  final  procedures. 
These  will  be  announced  in  a  notice 
published  in  the  Federal  Register. 

Signed  at  Washington,  DC.  this  10th  day  of 
May,  19S8. 

RobettB  T.  Jones, 

Acting  Assistant  Secretary  of  Labor. 
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Appendix  A — ^Format 


I.  Total  Dollar 
Amount  of  Benefits 
Paid 

II.  Proper  Payment 
Rate 

III.  Improper  Payment 
Rates: 

1.  Percentage  of 
Dallars  Overpaid.. 

2.  Percentage  of 
Dollars 
Underpaid 

IV.  Percentage  of 
Dollars  Improperty 
Paid  by 
ResponsitMlity: 

1.  Claimant 

2.  Claimant  and 
Other 

3.  Employer 

4.  Employer  and 
Other 

5.  Agency 

6.  Agency  and 
Other 

V.  Percentage  of 
Dollars  Improperly 
Paid  t>y  Cause: 

1.  Base  Period 
Wages. 

2.  Benefit  Year 
Earnings 

3.  Separation 
Issues: 

a.  Volunary  Quits. 

b.  Discfiarges 

4.  Eligibility 
Issues: 

a.  Work  Search  >. 

b.  Ottiers 

5.  Dependents 
Allowance 

6.  Ottier  Causes 


Fraud 


-  Nonfraud 


Each  State  wM  incicate  «Mch  of  ttw  foNowing 


— Wort(  search  required  t>y  State  law. 
—Work  search  not  required  t>y  State  law  but 
required  t>y  potlcy  or  procedures. 
—No  Work  search  requirement 


Appehdix  5— narrative  by  each  State 
to  explain  or  interpret  results  presented 
in  Appendix  A. 

Appeitdix  C— narrative  by  each  State 
to  describe  (1)  issues  and  (2)  program 
improvements  made  to  address  issues. 

(PR  Doc  8&-10939  Filed  S-16-88: 8:45  am] 
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UBRARY  OF  CONGRESS 

Amertcan  Foidif*  Cantor,  Board  of 
Truatoaa  MaaUng 

AOCNCV:  Library  of  Congress. 
AcnoN:  Notice  of  Meeting. 


:  This  notice  announces  a 
meeting  of  the  Board  of  Trustees  of  the 
.American  Folklife  Center.  This  notice 
also  describes  the  functions  of  the 
Center.  Notice  of  this  meeting  is 
required  in  accordance  with  Pub.  L  94- 
463. 

date:  June  3, 1988. 9:30  a.m.  to  4:30  p.m. 

AOORESS:  Whittall  Pavilion.  Jefferson 
Building.  Library  of  Congress.  10  First 
Street  SE..  WasUngton.  DC  20540. 

FOR  nmTHEII  INFORMATION  CONTACT: 
Raymond  L  Dockstader.  Deputy 
Director.  American  Folklife  Center. 
Washington.  DC 

SUPPLEMENTARY  information:  The 

meeting  will  be  open  to  the  public.  It  it 
suggested  that  persons  plaiming  to 
attend  this  meeting  as  observers  contact 
Raymond  Dockstader  at  (202)  287-6590. 
-  The  American  Folklife  Center  was 
created  by  the  U.S.  Congress  with 
passage  of  Pub.  L  94-201.  the  American 
Folklife  Preservation  Act  in  1976.  The 
Center  is  directed  to  "preserve  and 
present  American  folklife"  through 
programs  of  research,  documentation, 
archival  preservation.  Uve  presentation, 
exhibition,  publications,  dissemination, 
training,  and  other  activities  involving 
the  many  folk  cultural  tiiaditions  of  the 
United  States.  The  Center  is  under  the 
general  guidance  of  a  Board  of  Trustees 
composed  of  members  from  Federal 
agencies  and  private  life  widely 
recognized  for  their  interest  in  American 
folk  traditions  and  arts. 

The  Center  is  structured  with  a  small 
core  group  of  versatile  professionals 
who  both  carry  out  programs  diemselves 
and  oversee  proiects  done  by  contract 
by  others.  In  die  brief  period  of  the 
Center's  operation  it  has  energetically 
carried  out  its  mandate  witii  programs 
that  provide  coordination,  assistance, 
and  model  projects  for  the  field  of 
American  folkUfe. 


Dated:  May  2, 1988. 
Donald  C  CuRan. 

Acting  Associate  Librarian  for  ManageemenL 
[PR  Doc.  88-10941  Filed  5-16-88;  &45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

188-49] 

NASA  Adviaory  Council  (NAC). 
Aaronautica  Advisory  Conifflittea 
(AAC);  Cancallad  Maatbig 

AQENCV:  National  Aeronautics  and 

Space  Administration. 

action:  Notice  of  meeting  cancellation. 

Federal  Register  Citation  of  Previous 
Announcement:  53  FR 12835.  Notice 
Number  8fr-d7,  April  19, 196a 

Previously  Announced  Times  and 
Dates  of  Meeting:  May  18. 1988. 8  a.m.  to 
4  p.m.;  and  May  19, 1988, 8  a.m.  to  4  p.m. 
Meeting  has  been  cancelled. 

Contact  Person  for  more  Information: 
Mr.  Jack  Levine.  Office  of  Aeronautics 
and  Space  Technology.  National 
Aeronautics  and  Space  Adminisfration, 
Washington.  DC  20546  (202/453-2835). 

May  la  1988. 
Ann  Bradley. 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc  88-11006  Filad  5-16-88;  8:45  am] 
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lNotlce8S-60] 

NASA  Adviaory  Council  (NAC). 
Aaronautiea  Adviaory  Committoa 
(AAC);r 


AQENCV:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 


r.  In  accordance  with  the 
Federal  Advisory  Committee  Act  Pub. 
L  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Aeronautics 
Advisory  Committee,  Ad  Hoc  Review 
Team  on  Flight  Research  and 
Technology. 

DATE  AND  TMW:  June  9, 1968. 8  am.  to  4 
p.in.;  and  June  10. 1988, 8  a Jn.  to  4  pjn. 
ADDRESS:  Northrop  Corporation. 
Aircraft  Division,  Conference  Room  E- 
22.  Tech  Center  Building.  1  Northrop 
Avenue,  Hawthorne.  CA  90250-3277. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jack  Levine.  Office  of  Aeronautics 
and  Space  Technology.  National 


Aeronautics  and  Space  Administration. 
Washington.  DC  20546. 202/453-2835. 
SUPPUBMBNTARV  INFORMATION:  The 

NAC  Aeronautics  Advisory  Committee 
(AAC)  was  established  to  provide 
overall  guidance  to  the  Office  of 
Aeronautics  and  Space  Technology 
(OAST)  on  aeronautics  research  and 
technology  activities.  Special  ad  hoc 
review  teams  are  formed  to  address 
specific  topics.  The  Ad  Hoc  Review 
Team  of  Flight  Research  and 
Technology,  chaired  by  Mr.  Joseph  T. 
Gallagher,  is  comprised  of  six  members. 
The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room 
(approximately  30  persons  including  the 
team  members  and  other  participants). 
Type  of  Meeting:  Open. 

Agenda: 

June  9, 1988 

8  a.m. — Review  of  Presentation 

Material. 
10  a.m. — Discussion  of  Findings  and 

Conclusions. 

1  pjn. — ^Assignment  of  Woriung  Groups. 

2  p.m. — Woridng  Group  Activities. 
4  p.m. — ^Adjoimi. 

June  10, 1988 

8  a.m. — ^Working  Group  Activities. 
1  p.m. — Convene  Working  Groups — 
Review  of  Final  Report  Elements. 
4  pjn. — ^Adjourn. 

AnnBndlajr. 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  88-11006  Filed  5-16-88: 8:45  am] 
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Intont  To  Grant  an  Exduaiva  Patont 
Ucanaa;  Kayatona  HaWcoptor  Corp. 

AOENCV:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  intent  to  grant  a 
patent  license. 


:  NASA  hereby  gives  notice  of 
intent  to  grant  Keystone  Helicopter 
Corporation  of  West  Chester. 
Pennsylvania,  a  limited  exclusive, 
royalty-bearing,  revocable  Ucense  to 
practice  the  invention  as  described  in 
U.S.  Patent  No.  4,707,305  for  "Helicopter 
Anti-Torque  System  Using  Fuselage 
Strakes."  whidi  issued  November  24, 
1988,  to  die  Administrator  of  the 
National  Aeronautics  and  Space 
Adminisfration  on  behalf  of  the  United 
States  of  America.  The  proposed 
exclusive  license  will  be  for  a  limited 
number  of  years  and  will  contain 
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appropriate  terms,  limiiatinna  and 
condSttons  to  be  negatiatad  in 
accordance  with  NASA  Patent  Licensii^ 
Regulations.  14  CFR  I^vt  12(5,  Subpart 
2.  NASA  win  negotiate  tne  ftnal  terms 
and  conditions  md  grant  the  exclusfve 
license,  unless  witftdn  SO  days  of  the 
Date  olMs  Notice,  tfie  Director  of 
Patent  Licensing  wt§  retlew  the  written 
objections  to  the  grant,  together  with 
supporting  documentation.  Tbe  Director 
of  Patent  Licensing  wtH  reriew  all 
written  responses  to  the  Notice  acnd  then 
recommend  to  the  Associate  Genera! 
Cemsri  flntefleetaal  Btoperty)  whether 
to  grant  the  exchsire  Bcense. 
DATC  Comments  to  Siis  notice  must  be 
received  futy  18, 1988. 
MDOWCTt:  National  Aeronautics  and ; 
Space  Administration,  Code  GP, 
Washington.  DC  20546. 

FOM  nmTMER  mFONMATION  COHMCn 

Mr.  Harry  Lupuloff,  (202)  45^2420. 

Date:  May  11, 1968. 
lohnB.O'Bria^ 
General  Counsel. 
[FR  Doc  Sft-tieOT  flM  S-M-Mt  8dI6  ■■! 


NUCLEAR  REGULATORY 


Draft 
AVMnDNny 

The  Nuclear  Regxilatory  i 

has  issued  for  public  """^Tiynt  a  draft  of 
a  proposed  reviaioD  to  a  guide  ia  its 
Regulatory  Guide  Series  togelfasr  witti  a 
draft  of  tiM  nasociated  vakw/ioHpact 
statement.  This  series  has  bMB 
developed  to  describe  and  made 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regdations,  techniques 
used  by  the  staff  in  evalaating  specific 
problems  or  postulated  arririontg^  gQ^ 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  Bcenses. 

The  draft,  temporary  identified  by  its 
task  number,  CE  801-5  (which  should  be 
mentioned  in  all  corresponding 
concerning  this  draft  giiida)>  ia  pnyoaed 
Revision  2  to  Regulatory  Guide  &,12. 
"Criticality  Accident  Akim  Systems." 
The  guide  is  being  revised  to  describe  a 
system  acceptable  to  the  NRC  staff  ibr 
meeting  the  Commission's  requirementa 
for  a  criticality  accident  alarm  system.  It 
endorses,  with  some  limitations.  ANSI/ 
ANS-8.»-1986.  "Criticality  Accident 
Alarm  System."  i , 

This  draft  ^'de  and  the  aasociateet 
vaIue/i^^>act  statement  are  being  issued 


to  involve  the  public  ia  the  eaiiy  i 
of  the  development  of  a  regulatory 
position  in  this  area.  They  have  not 
received  complete  staff  review  and  do 
not  represent  an  offTcialNRC  staff 
position. 

Public  comments  are  being  solicited 
on  both  Aa^rida  (iadadiaB  vug 
implementatian  ariiwiatH  aad  tha 
value/impact  statement.  Comments  on 
the  draft  value/impact  statement  should 
be  accompaniad  by  supporting  data. 
Written  comments  may  be  subaoitted  to 
the  Rules  and  Procedarea  Branck 
Division  of  Rules  and  Records,  OfRce  of 
Admiaiatratioa  and  Ret 
Management.  U.S. 
CoBiBiaBa^  Waafaiagtsa,  DC  \ 
Comments  may  also  be  delivered  to 
Room  4000.  Maryland  Natianal  Bank 
Building,  773S  Ofd  Geoigetown  Road. 
Bethesda,  Marytaiul  from  8:15  ajn.  to 
5:00  p  jn.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Docnment  Rooib.  1717  H  Stzeet  NW.. 
Waahingron.  DC  Comments  will  ba 
most  he^ifiil  if  lecaivad  by  )uly  8k  198& 

Although  a  tnae  Uaiit  is  gives  far 
cosaaMBta  on  dieaa  dr^ls, «"»— »t"'T 
and  sagos stinns  in  caanertion  with  (1) 
items  for  inclusion  in  guides  currently 
being  developed  or  (2)  improvements  in 
all  published  guides  are  encouaraged  at 
any  time. 

Regulatory  guides  are  avait^fe  fas 
inspectioa  at  the  Cosunaaion's  Public 
Document  Room.  1717  H  Street  NW.. 
Washington,  DC.  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  sin^e 
copies  of  future  draft  guides  in  «rof!fft«^ 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regiilatory 
Commissioa.  Washtagtosi.  DC  20865, 
Attention:  Director.  Dtvistca  of 
Information  Si^Hltart  Scrvica. 
Telephone  requests  cannot  be 
accommodated.  Regulatuiy  guides  are 
not  copjmg^ited,  and  Conmission 
approval  is  not  required  to  rejRtiduce 
them. 

(5ll.S£.563(a9 

Dated  at  RodnriHe,  MsrylaRd  this  Ittb  dky 
of  May  198& 

For  tha  Nuclaai  RoguUtocy  romiMSitBii 

Guy  A.  Arietta, 

Director.  DiriafonafBngfneeri/ig.  Office  of 
Nuclear  ReguhtoryReMerch. 

[PR  Doc  aS-lQVa  Flied  &-lB-aa;  8916  ami 


Vkykrta  EiNttfcantf  PDVMrCOit  CBivry 
Poarar  Station.  Units  1  and  2fc 


I 

Tha  Vk^aia  BleeMe  aad  ^anr 
Company  (VEPCO,  tha lifsaana)  to  the 
holder  of  Operating  License  No.  DPR-32, 
WBiGA  aotiionzes  operation  or  001^ 
Power  Station  Unit  1.  and  Operating 
License  No.  DFK-97,  widch  authorizes 
operation  of  Suny  Power  Station  Unit  2. 
llie  operating  licenses  provide,  among 
other  things,  that  the  Sarry  Rower 
Station  is  subject  to  aM  nilaSk 
regulations,  and  Orders  of  the 
Commission  now  or  hereafter  in  efliBct 

The  station  is  compriaed  ol  two 
preasarized  reactors  at  tha  Bcansee's 
site  in  Surry.  Virgmia. 


The  Coda  of  Federal  Regslatiana.  10 
CFR  50.54(0),  specifies  that  primary 
reactor  containments  for  water-cooled 
power  reactors  shaft  cciaply  with 
Appendix  ).  "Piiaafif  Ksactar 
Containment  Leakage  TaaUac  k* 
Water-Goaled  IH>wei  Raactan." 
Paragraph  in,A.3  of  Appeufix  J 
incorporates  by  refieraiGe  the  American 
National  Stemdaid  ANSI  N45.4-1872. 
"Leakage  Rate  Testing  of  Containment 
Structures  for  Nuclear  Reactors.**  This 
standaid  laqahas  that  cnnlahiaisut 
leakage  rata  cateidatiaas  lor 
ContaioDeat  lategwtad  Ideairaas  Rate 
Tasta  fOLRTa)  be  psrfsaMd  aiii« 
ei&er  t)ie  PoinMo-MM  BHihod  ar  Total 
Time  method. 

Further  advaneea  fa.  tsakags  lata 
testing  tadiwdogy  have  pva^dsd 
improved  test  methoda,  lnr.hwllng  a 
newer  method  of  avalaaliBg  Isat  data 
called  the  Mass  Mat  methad.  lUa 
Maas  Point  otedMd  waa  ineaipantsd  in 
a  newer  standard.  ANSI/ANS-sa«- 


1981.  "Centaiament  Qystaai  Leakafs 
Testiag  RequkemeBta"  fievised  1987) 
and  in  fact  has  been  acoeptad  by  the 
NRC  staff  as  an  impnaad  akanwtiva 
method  of  calculating  oontaiiBBent 
leakage  rates.  However,  a  strict 
interpretatioB  of  the  qictafic  wording  of 
Appendix  \.  YSLhX  by  lefeiaadago^y 
the  older  ANSI  staaadud.  pradndes  naa 
of  the  newer  improved  netfaod.  unleas 
the  licensees  who  wiA  to  use  diis 
method  receive  an  exea^ttioa  from  die 
Aniendix  ]  requirement  of  conforming 
to  this  provision  of  ANS  N4&4-4872. 


m 


By  letter  dated  March  1. 1988.  •» 
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revised  by  letter  dated  April  8, 1988,  the 
licensee  requested  an  exemption  &t>m  10 
CFR  Part  50.  Appendix  |,  Paragraph 
III.A.3.  which  requires  that  aQ  CIUTTs 
be  performed  in  accordance  with  ANSI 
N45.4-1972.  ANSI  N45.4-1972  requires 
that  leakage  rale  calculations  be 
performed  using  either  die  Total  Time 
method  or  the  Point-to-Ptoint  method. 
The  March  1, 1968  letter  also  proposed 
amendments  to  the  Technical 
Specifications  (TSs)  to  maintain 
consistency  between  the  TSs  and  the 
requested  exemption.  The  staff  will 
respond  to  the  proposed  amendments  by 
separate  correspondemx. 

The  licensee  indicated  that  since  the 
issuance  of  ANSI  N45.4-1972,  a  more 
accurate  method  of  determining 
containment  leakage  rates,  the  Mass 
Point  method,  has  been  developed  as 
described  in  ANSI/ANS-56.8.  Therefore, 
the  licensee  has  requested  an  exemption 
to  allow  the  use  of  the  Mass  Point 
method  for  calculating  containment 
rates. 

It  has  been  recogniied  by  the 
professional  community  that  the  Mass 
Point  method  is  superior  to  the  Point-to- 
Point  and  Total  Time  methods  which  are 
referenced  in  ANSI  N45.4-1872  and 
endorsed  by  the  present  regulations.  The 
Mass  Point  method  calculates  the  air 
mass  at  a  series  of  points  in  time,  and 
plots  it  against  time.  A  linear  regression 
line  is  plotted  tbrov^  the  mass-time 
points  using  a  least  square  fit  The  slope 
of  this  line  is  divided  by  the  intercept  of 
this  line,  and  the  result  is  multiplied  by 
an  ^propriate  constant  to  obtain  the 
calculatni  leakage  rat& 

The  superiority  of  the  Mass  ftiint 
method  becomes  apparent  when  it  is 
compared  with  the  two  other  methods. 
In  the  Total  Time  method,  a  series  of 
leakage  rates  are  calculated  on  the  basis 
of  containment  air  mass  differences 
between  an  initial  data  point  and  each 
individual  data  point  thereafter,  and  an 
average  of  these  leakage  rates  is  then 
determined.  If  for  any  reason  (e.g.. 
instrument  error,  lack  of  temperature 
equilibrium,  ingassing,  or  out^assing)  the 
initial  data  point  is  not  acoirate,  the 
results  of  the  test  will  be  affected.  In  the 
Point-to-Point  method,  the  leak  rates  are 
based  on  the  mass  difference  between 
each  pair  of  consecutive  data  points, 
and  these  leakage  rates  are  then 
averaged  to  yield  a  sin^e  leakage  rate 
estimate.  Mathematically,  this  can  be 
qhown  to  be  the  difference  between  the 
air  mass  at  the  begiiming  of  the  test  and 
the  air  mass  at  the  end  of  tfie  test 
expressed  as  a  percentage  of  the 
containment  air  mass.  R  follows  hrom 
the  above  that  tbe  Point-to-Point  method 
ignores  any  mass  readings  taken  during 
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the  test  and  thus  the  leakage  rate  is 
calculated  on  the  basis  oi  the  difference 
in  mass  between  two  measurements 
taken  at  the  beginning  and  at  the  end  of 
the  test,  which  are  24  hours  aprart. 

On  February  29, 1988  (53  FR  5985),  the 
staff  puUished  a  proposed  amendment 
to  Appendix  J  to  explicitly  permit  the 
use  of  the  Mass  Point  method,  subject  to 
certain  conditions  that  have  been 
accepted  by  the  staff  since 
approxnnately  1976.  as  well  as  to  permit 
the  use  of  the  prior  methods  referenced 
in  ANSI  N45.4-1972. 

In  addition  to  the  method  of 
calculation,  consideration  of  the  length 
of  the  test  should  also  be  included  in  the 
overall  program.  In  accordance  with 
section  7.6  of  ANSI  N45.4-1972.  a  test 
duration  oi  less  than  24  hours  is  only 
allowed  if  approved  by  the  NRC  staff, 
and  the  only  currently  approved 
methodology  for  such  a  test  is  contained 
in  Bechtel  Topical  Report  BN-TOP-1, 
Revision  1,  "Testing  Criteria  for 
Integrated  Leakage  Rate  Testing  of 
Primary  Containment  Structures  for 
Nuclear  Power  Plants,"  dated  November 
1, 1972.  This  approach  only  allows  use 
of  the  Total  Time  method.  Therefore,  the 
staff  conditions  the  exemption  to  require 
a  minimum  test  duration  of  24  hours 
when  the  Mass  Point  method  is  used.  By 
letter  dated  April  8. 1988,  the  licensee 
confirmed  that  a  minimum  test  duration 
of  24  hours  will  be  utilized  when  the 
Mass  Point  method  is  used. 

In  the  March  1. 1988  letter,  the 
licensee  also  submitted  informaticm  to 
identify  the  special  circumstances  for 
granting  this  exemption  for  Surry 
pursuant  to  10  CFR  5ai2.  The  purpose  of 
Appendix  J  Jo  10  CFR  Part  50  is  to 
assure  that  containment  leak-tight 
integrity  can  be  verified  periodically 
throughout  the  service  lifetime  in  order 
to  maintain  containment  leakage  rate 
within  the  limit  specified  in  the  facility 
Technical  Specifications.  The  underlying 
purpose  of  the  rule,  in  Q>ecifying 
particular  methods  for  calculating 
leakage  rates,  is  to  assure  that  accurate 
and  conservative  methods  are  used  to 
assess  the  results  of  containment 
leakage  rate  tests.  The  staff  has 
determined  that  the  Mass  Point  method 
is  an  acceptable  method  for  calculating 
containment  leakage  rates  and  satisfies 
the  purpose  of  the  rale. 

Based  on  the  above  discussion,  the 
licensee's  proposed  partial  exemption 
from  paragraph  III.A.3  of  Appendix )  to 
allow  use  of  the  Mass  Point  mediod  as 
requested  in  the  submittal  dated  March 
1, 1988,  as  revised  by  letter  dated  April 
8. 1988.  is  acceptable,  until  such 
precision  of  Appendix  J  is  modified. 
Thereafter,  the  licensee  shall  comply 


with  the  provisions  of  such  rule  (or  may 
renew  its  request  for  exemption).  The 
exemption  applies  only  to  the  method  of 
calculating  leakage  rates  (by  use  of  the 
Mass  Point  method)  and  not  to  any  other 
aspects  of  the  tests. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pin-suant  to  10  CFR 
50.12(a)(l].  this  exemption  is  authorized 
by  law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense  and 
security.  The  Commission  has  further 
determined  that  special  circumstances, 
as  set  forth  in  10  CFR  50.12(a)(2)(ii),  are 
present  justifying  the  exemption,  namely 
that  cpplication  of  the  regulation  in  the 
particular  circumstances  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule.  Accordingly,  the 
Commission  hereby  grants  an  exemption 
as  described  in  Section  III  above  from 
Paragrai^  IILA.3  of  Appends )  to  the 
extent  that  ttie  Mass  Point  method  may 
be  used  for  containment  leakage  rate 
calculatirais,  providing  it  is  used  with  a 
minimom  test  duration  of  24  hours.  The 
exemption  is  granted  until  such 
provision  of  Appendix  J  is  modified. 
Thereafter,  the  licensee  shall  comply 
with  the  provisions  of  such  rule,  llie 
exemption  applies  only  to  the  method  of 
calculating  leakage  rate  (using  the  Mass 
Point  method)  and  not  to  any  other 
aspects  of  the  tests. 

Pursuant  to  10  CFR  51.3Z  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  environment 
May  9, 1988  (53  FR  16479). 

A  copy  of  die  licensee's  request  for 
exemption  dated  March  1, 1988,  as 
revised  on  April  8, 1988,  is  available  for 
pubUc  inspection  at  the  Commission's 
Pubhc  Document  Room,  1717  H  Street 
NW.,  Washington,  DC  and  at  the  Swem 
Library,  College  of  William  and  Mary, 
Williamsburg,  Virginia  23185.  Copies 
may  be  obtained  upon  written  request  to 
the  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Attention:  Director,  Division  of  Reactor 
Projects  I/n. 

This  exemption  is  effective  upon  issuance. 

For  the  Nuclear  Regulatory  Comniisnon. 
Steven  A.  Varga, 

Director,  Division  of  Reactor  Projects-t/U, 
Office  of  Nuclear  Reactor  Reguiation. 

Dated  at  Rockville,  Maryland  this  9th  day 
of  May  1988. 

[FR  Doc  88-10079  Ftled  5-16-Ba-  &-45  am] 

BILUNQ  COOC  7CMH)1-a 


Fadual  Register  /  VoL  53.  Na  95  /  Tuesday.  May  17.  1968  /  Notices 


17S23 


17522 


Federal  Register  /  Vol.  53.  No.  95  /  Tuesday.  May  17.  1988  /  Notices 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Open  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L  92-463).  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on — 
Wednesday,  May  25, 1988 
Wednesday,  June  1, 1988 
Wednesday,  June  8, 1988 
Wednesday,  June  15, 1988 
Wednesday,  June  22, 1988 
Wednesday,  June  29. 1988 

These  meetings  will  start  at  10  a.m. 
and  will  be  held  in  Room  5A06A.  Office 
of  Personnel  Management  Building,  1900 
E  Street  NW..  Washington.  DC. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chairman, 
representatives  form  five  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and 
representatives  from  five  Federal 
agencies.  Entitlement  to  membership  of 
the  Committee  is  provided  for  in  5  U.S.C. 
5347.  i 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
Subchapter  IV.  Chapter  53.  5  U.S.C,  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

These  scheduled  meetings  will  start  in 
open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the 
Chairman  to  devise  strategy  and 
formulate  positions.  Premature 
disclosure  of  the  matters  discussed  in 
these  caucuses  would  unacceptably 
impair  the  ability  fo  the  Committee  to 
reach  a  consensus  on  the  matters  beign 
considered  and  would  disrupt  i 

substantially  the  disposition  of  its     | 
business.  Therefore,  these  caucuses  will 
be  closed  to  the  public  because  of  a 
determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Conunittee  Act 
(Pub.  L  92-463)  and  5  U.S.C. 
552b(c)(9)(B).  These  caucuses  may. 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
meeting. 

Annually,  the  Committee  publishes  for 
the  Office  of  Personnel  Management,  the 
President,  and  Congress  a 
comprehensive  report  of  pay  issues 
discussed,  concluded  recommendations, 
and  related  activities.  These  reports  are 


available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chairman  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Committee's  Secretary. 
Office  of  Persoimel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee.  Room  1340. 1990  E  Street 
NW..  Washington.  DC  20415  (202)  632- 
9710. 
Thomas  E.  Anfinson. 

Chairman,  Federal  Prevailing  Rate  Advisory 

Committee. 

May  11, 1988. 

[FR  Doc.  88-11016  Filed  5-16-88;  8:45  am) 

WLUNO  CODE  •32S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Seif-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Boston  Stock  Exchange,  Inc. 

May  11, 1988. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

AAR  Corporation 
Conmion  Stock,  $1.00  Par  Value  (File 
No.  7-3328)  •  , 

Adobe  Resources  Corporation 
Common  Stock.  $.01  Par  Value  (File 
No.  7-3329) 
Basix  Corporation 
Common  Stock,  $.05  Par  Value  (File 
No.  7-3330) 
Belo  (A.H.)  Corporation 
Common  Stock,  $1.67  Par  Value  (File 
No.  7-3331) 
Brown  Group,  Lie. 
Common  Stock,  $3.75  Par  Value  (File 
No.  7-3332) 
CLC  of  America,  Inc. 
Common  Stock.  $.50  Par  Value  (File 
No.  7-3333) 
Carlisle  Companies,  Inc. 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-3334) 
Chicago  Pacific  Corporation 
Common  Stock.  No  Par  Value  (File 
No.  7-3335) 
Coachman  Industries.  Inc. 
Common  Stock.  No  Par  Value  (File 
No.  7-3336) 
Commercial  Metals  Co. 
Common  Stock.  $5.00  Par  Value  (File 


No.  7-3337) 
Continental  Information  Systems 
Corporation 
Common  Stock.  $.03  Par  Value  (File 
No.  7-3338) 
Convertible  Holdings.  Inc. 
Capital  Shares.  $.10  Par  Value  (File 
No.  7-3339) 
Allstate  Municipal  Income  Trust 
Shares  of  Beneficial  Interest.  No  Par 
Value  (File  No.  7-3340) 
Baltimore  Bancorp 
Common  Stock.  $5.00  Par  Value  (File 
No.  7-3341) 
Blue  Chip  Value  Fund,  Inc. 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-3342) 
Crossland  Savings  Bank 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-3343) 
Cycare  Systems.  Inc. 
Conunon  Stock,  $1.00  Par  Value  (File 
No.  7-3344) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  2, 1988,  written 
data,  views  and  arguments  concerning 
the  above-referenced  applications. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  88-10988  Filed  5-16-88;  8:45  amj 

BHXma  CODE  MIO-OI-M 


IRelM*  No.  34-25691;  FH*  No.  SR-OTC-88- 

6] 

Self-Regulatory  Organizations; 
Depository  Trust  Co.;  Filing  of 
Proposed  Rule  Ctiange 

Pursuant  to  section  19(b)  of  the 
Securities  Exchatige  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  May  3. 1988,  the 
Depository  Trust  Company  ("DTC") 
filed  with  the  Securities  and  Exchange 


Commimion  ("ComraisaioB")  &e 
proposed  rule  change  described  below. 
The  proposal  would  approve  on  a 
'petmaneat  basis  DTC's  Same-Day 
F^ds  Settlement  fSOFS'l  Service.  The 
Commission  is  publisfaing  tfiis  notice  to 
solicit  comments  on  the  proposal 

The  SOTS  Service  provides  fiill 
depository  and  transaction  settlement 
services  for  certain  securities  that  settle 
in  sameday  funds  ("SDFS  secnrities'^. 
ore  accepts  SCffS  securities  for  deposit 
and  provides  sudi  services  as  dehver 
orders,  withdrawais,  pledges, 
fastitntional  Deihrery  Sjrttem  trade 
confirmation  and  affirmatian,  and 
underwriting  cHstributitms.  PQot 
operation  of  the  SDFS  Service  began  on 
June  26, 1987,  with  transactions  in 
municipal  notes  >.  The  SDFS  Service  has 
since  been  expanded  to  indtede  zero- 
coupon  bonds,'  municipal  bonds  with 
short-term  demand  ("put")  0f>tion8,* 
medium-term  notes*  and  collaterahzed 
mortgage  obbgations.* 

II.  DTC's  Rationale 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act.  because  it 
promotes  the  prompt  and  accurate 
clearance  and  settlement  of  transactions 
in  secorities  that  settle  in  same-day 
fimds.  DTC  states  that  the  proposed  rule 
change  will  continue  to  be  implemented 
in  a  manner  designed  to  safeguard  the 
securities  and  funds  in  DTC's  custody  or 
under  its  control.  DTC  states  that  the 
SDFS  System  is  a  tighdy  contndled 
system  requiring  receivers  of  attempted 
securities  deliveries  to  have  collateral  in 
their  accounts  adequate  to  support 
settlement  debits  that  would  resxdt  from 
the  deliveries.  DTC  states  in  its  filing 
that  such  collateralization  permits  the 
depository  to  accomplish  daily 
settlement  when  a  participant  widi  a  net 
debit  fails  to  settle  for  any  reason. 

in.  Bequest  ioc  Comments 

Widiin  35  days  of  the  date  of 

publication  ot  this  notice  in  die  Federal 
Registar  or  witfain  such  longer  period  (i) 
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'   'Se«8if  ittwExdiaageActRefe—eNo.  a«flee 
duly  a  ISV)  S2  FR  SBSn.  wkii^ap|«o<r«i  *■  SDFS 
Servic*  OB  ■  lenpamy  baai*  inlU  )Hauy  ».  a8& 
and  SecariliM  Exchange  Act  RelMM  No.  2S30S 
(Febroaiy  4. 1988)  53  PR  OflOO  in  which  the 
Comwlaaiwi  axtaMM  tetpotwj  approval  to  fane 

aaisaa. 

*  See  Seowitiea  Exchange  Act  Belnae  Na  2S031 
(Octoher  IS.  18t7)  S2  FR  3SBS2. 

*  See  Secmitiea  Knftimgr  Act  Rekaae  No.  25317 
(February  &  tSBS)  53  PR  4240. 

*  See  Secm<tie«  Exchange  Act  Reteaee  No.  25478 
(March  17. 198^  S3  FR  SSSa 

*  See  SecurMo*  Ryrhangr  Act  Retcaic  No.  25586 
(April  13. 1988)  53  FR  12481. 


as  the  Commission  may  designate  up  to 
90  days  of  sadi  date  if  ift  finds  such 
longer  period  to  be  ^jpropriate  and 
publishes  its  reason  fdr  so  finding  or  (ii) 
as  to  wdddt  the  setf-iegtilatoty 
organixatian  coftsents,  the  Commission 
will  by  order  mpptOYt  audi  proposed 
chaii^  or  institate  proceedings  to 
determine  whether  the  proposed  rule 
change  should  be  disapproved. 

faiterested  persons  can  submit  written 
comments  about  the  proposal  by  filing 
six  copies  of  dieir  connnents  with  the 
Secretary.  Securities  and  Exchange 
Conunission.  450  Ftfdi  Stmt,  NW., 
Washington,  DC  20549.  Copies  of  the 
filing,  all  subsequent  amendments,  all 
written  statements  widi  respect  to  the 
proposed  rale  change  that  are  filed  with 
the  Commission  and  all  written 
conrnonicatioas  rriating  to  die  proposed 
rule  change  between  the  Commission 
and  any  person,  other  dian  those  that 
may  be  withheld  for  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  the  filing  also  will  be 
available  for  inspection  and  copying  at 
DTC's  principal  office.  All  connnents 
should  refer  to  file  nvunber  SJl-DTC-88- 
6  and  sbould  be  sulunitted  by  June  7, 
1988. 

For  the  Commission,  by  the  Division  cf 
Maricet  Regulation  pursuant  to  delegated 
aiittiorily. 

fonsliHtn  G.  KatSi 

Secretary. 

Dated:  May  11. 1988. 
[FR  Doc  88-10883  Filed  5-lS-88(  8.-45  nil] 
aiujNO  cooE  leio-oi-ii 


ilO.  9#"29S0^  rffS  MO*  dff  NASD~ 


in 

88-11] 


Soir-Aegulidory  Organisation;  Mationai 
Association  of  Securltios  Dsalsra,  Inc.; 
Ordor  Approviat  Propoaad  Rula 
Ctianga  on  an  t 


The  National  Association  of  Securities 
Dealers,  Ina  ("NASD")  submitted  oa 
April  1. 1988  copies  of  a  proposed  rule 
change  pursuant  to  section  19(bKl}  of 
the  Securities  Exchange  Act  of  1934 
("Act")  and  Rule  19b-4  dierennder.  to 
implement  an  enhancement  to  the 
NASDAQ  System  known  as  die  Order 
Confirmation  Transaction  ("OCT') 
service  and  to  modify  the  system's 
operational  procedures.  The  OCT 
service  provides  an  auxiliary  medium 
for  NASD  firms  to  communicate  with 


one  another  and  confirm  the  execution 
of  orders.* 

Notice  of  the  proposed  rule  change 
together  with  die  terms  of  substance  of 
the  proposed  rule  diange  was  provided 
by  die  issuance  of  a  C<utnnission  release 
(Securities  Exchange  Act  Release  No. 
25601.  April  19. 1988)  and  by  publication 
in  die  Federal  Register  (53  FR  13367. 
April  22. 198^.  Tlie  Commission 
received  one  comment  letter  on  the 
proposed  rule  change.*  The 
commentator  expressed  concerns 
regarding  best  execution  of  orders,  all- 
or-none  treatment  of  OCT  orders,  and 
the  potenti'al  for  price  manipulation 
using  the  OCT  service. 

In  the  filing,  die  NASD  states  that  it 
gave  active  consideration  to  these 
concerns  while  it  was  monittHing  usage 
of  the  OCT  and  was  not  able  to 
substantiate  the  commentator's 
concerns  about  inferior  execution  of 
retail  orders  or  potential  price 
manipulation  by  the  entry  of  large 
orders  outside  the  prevailing  market 
With  respect  to  all-or-none  treatment  of 
orders,  the  NASD  has  changed  the  OCT 
service  to  permit  participants  to  enter  or 
accept  partial  executions.  Furthermore, 
the  NASD's  surveillance  staff  will 
monitor  usage  of  the  OCT  service  on  a 
routine  basis.* 

The  Conunission  believes  that  the 
NASD  adequately  has  addressed  the 
concerns  expressed  in  the  comment 
letter.  Further,  the  NASD  routinely 
monitors  the  use  of  its  systems  and  will 
be  able  to  detect  abuses  by  firms  of  the 
OCT  service  through  surveillance.  As 
noted  in  the  filing,  members  must 
comply  with  all  relevant  NASD  rules; 
use  of  OCrr  does  not  affect  this 
obligation.  Any  firm  that  is  vi<^ating 
NASD  rules  is  subfect  to  discipline  by 
the  NASD. 

Additionally,  the  NASD  states  in  the 
filing  that  since  the  OCTs  initial 
implementation,  the  system's  daily 


'  OCT  has  been  iIm  wbiec)  o(  two  prrrioMt 
filings:  SR-NASO-87-M  and  SR-HASD-aa-10.  The 
first  filing  deacrftwd  ttie  terms  of  access  aiul  the 
opontianal  pwcadtw  for  OCT  and  was  granted 
accektated  ap|»oval  lot  a  oiBetjr-day  period.  See 
Securities  Exdiange  Act  Raieaae  No.  2S288  Uannary 
11. 1988).  53  FR  1430.  The  second  filing  ponnitted 
OCT  to  operate  through  May  11. 1988.  See  Securities 
Exdiaage  Act  Retene  No.  25S23  (March  2&  1988). 
53  FR  lesSS.  Tlie  oparatiDBal  pracedorea 
aubaaquenUy  were  BodiSed  in  PUa  No.  SS-NASD- 
88-11.  the  subject  of  tfaia  approval  order,  to  allow 
OCT  partidpanli  to  enter  or  accept  partial 
execulkais  it  individaal  orders. 

*  Letter  frean  Btroy  Kninheiz.  Execuiiva  Vice 
President  of  Wecfaatar  k  ICnimhoiz.  Inc  to  |ofan  T. 
Wall,  Executive  Vice  President.  Meinl>er  and 
Market  Services.  NASD,  dated  January  2S.  1988. 

*  See  letter  from  Mickaei ).  Kulczak,  Special 
Cowiael.  NASD,  lo  Katberine  A.  England,  Branch 
Chief.  SEC  dated  May  3, 1968. 
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traffic  has  been  approximately  100 
entries.  The  NASD  represents  that  the 
OCTs  capacity  is  capable  of  handling 
the  heavy  traffic  conditions  experienced 
during  October  of  1987.  Traffic  throu^ 
the  OCT  is  a  small  percentage  of  the 
total  traffic  handled  on  the  NASDAQ 
network,  and  thus,  the  NASD  states  that 
heavy  traffic  flow  through  OCT  would 
not  degrade  NASDAQ  services.  The 
NASD's  daily  monitoring  of  traffic  on 
the  NASDAQ  network  will  enable  the 
NASD  to  make  adjustments  as 
necessary. 

The  NASD  requests  the  Commission 
to  find  good  cause  for  approving  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  its  publication  in  the 
Federal  Register,  and,  in  any  event,  by 
May  11, 1988,  the  date  the  Commission's 
extension  of  the  temporary  approval  of 
the  OCT  service  expires.*  The  NASD 
believes  accelerated  approval  is 
necessary  and  appropriate  for  several 
reasons.  First,  the  OCT  service 
constitutes  a  critical  back-up  capability 
to  enable  NASD  members  to  continue 
conducting  business  during  extreme  or 
~  unusual  market  conditions.  Public 
investors  and  NASD  member  firms 
would  benefit  from  the  immediate 
availabihty  of  this  back-up  capability. 
Second,  the  OCT  service  has  no  impact 
whatsoever  on  the  ability  of  securities 
information  vendors  to  service  their 
customers.  Third,  the  NASD  believes 
that  implemention  of  the  OCT  service 
wiU  not  impose  new  or  more  stringent 
market  making  obligations  of  the 
affected  market  makers.  Finally,  retail 
firms  that  are  eligible  to  use  the  OCT 
service  do  not  incur  any  additional 
obligations  beyond  those  already 
incurred  in  consummation  of 
transactions  via  the  telephone.  For  these 
reasons,  the  NASD  requests  that  the 
Commission  find  good  cause  to  grant 
accelerated  approval  of  the  proposed 
rule  change  no  later  than  May  11, 1988. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
apphcable  to  the  NASD,  and,  in 
particular,  the  requirements  of  sections 
llA(a)(l)(AHD)  and  15A(b)(6)  of  the 
Act,  and  the  rules  and  regulations 
thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof, 
pursuant  to  section  19(b)(2)(B)  of  the 
Act  in  that  without  accelerated 
approval,  authorization  for  the  OCT 


service  will  expire  on  May  11, 1988. 
OCT  provides  an  alternate  method  of 
communication  for  firms,  it  can  be  used 
in  place  of  the  telephones.  During  the 
market  break,  many  firms  had  trouble 
contacting  other  firms  by  telephone  * 
and  the  Commission  beUeves  that  the 
OCT  service  is  a  positive  development 
by  the  NASD  to  address  this  problem. 
Moreover,  although  OCT  has  been  in 
effect  since  January  1988,  the  NASD  has 
represented,  and  the  Commission  is 
aware  of,  no  problems  with  the 
operation  of  the  OCT.  In  addition,  the 
NASD  has  responded  to  the  one 
comment  letter  which  it  received. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)(B)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12). 
Jonathan  G.  Katx. 
Secretary. 

Dated:  May.  11, 198& 
[FR  Doc.  88-10964  Filed  5-16-48;  8:45  am] 

BIUJNQ  CODE  M10-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  PtMadelphia  Stock  Exchange, 
Inc. 

May  11, 1988. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)  (1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Pegasus  Gold,  Inc. 
Common  Stock,  No  Par  Value  (File 
No.  7-3323) 
Dreyfus  Strategic  Municipals,  Inc. 
Common  Stock,  $0.01  Par  Value  (File 
No.  7-3324) 
First  Boston  Income  Fund,  Inc. 
Common  Stock,  $0.01  Par  Value  (File 
No.  7-3325) 
First  Wisconsin  Corporation 
Common  Stock,  $1.25  Par  Value  (File 
No.  7-3326) 
Fruehauf  Corporation 
Class  B  Common  Stock,  $0.01  Par 
Value  (File  No.  7-3327) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 


*  See  letter  from  Lynn  Nelliiu,  Secretary.  NASD, 
to  Jonathan  G.  Katz.  Secretary,  SEC  dated  April  2& 
198S. 


•  See  The  October  1907  Market  Break.  A  Report 
by  the  Division  of  Market  Regulation.  SEC  February 
1988. 


the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  2, 1988,  writteo 
data,  views  and  argimients  concerning 
the  above-referenced  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  informaiton  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  ENvision  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz. 

Secretary. 

[FR  Doc.  88-10989  Filed  5-16-88;  8:45  am] 

MLUNO  COOC  MIO-OI-M 


(ReleMe  No.  34-25685;  nie  No.  SR-Phix- 
80-13} 

Seif-Regulatory  Organizations; 
Philadelphia  Stodc  Exchange,  Inc.; 
Order  Granting  Approval  to  PropoMd 
Rule  Change 

On  March  24, 1988,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phbc")  submitted 
to  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
19b-4  thereimder,  a  proposed  rule 
change  to  revise  certain  of  its  strike 
price  policies  to  permit  the  orderly 
introduction  of  one  quarter  point  ($.025) 
strike  price  intervals  for  French  franc 
put  and  call  options  contracts. 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
25538  (March  31, 1988),  53  FR  11388 
(April  6, 1988).  No  comments  were 
received  on  the  proposed  rule  change. 

The  purpose  of  the  proposed  rule 
change  is  to  reduce  maximum  strike 
price  intervals  in  French  franc  options 
contracts  fit)m  one  half  ($.05)  to  one 
quarter  point.  Because  for  French  franc 
is  less  volatile  than  the  United  States 
dollar,  market  participants  have  found 
the  half  point  strike  price  intervals 
inadequate  to  meet  their  trading  and 
hedging  needs.  The  addition  of  quarter 
point  strike  prices  will  enable  investors 
in  French  franc  options  to  manage  and 
hedge  their  currency  risk  more 
effectively. 


.  The  PUx  is  aware  or  the  potential 
operational  burden*  that  have  resulted 
Grom  the  proliferation  of  options  series 
in  recent  months.  Therefore,  to  minimize 
any  potential  burdens  of  the  rule 
change,  Phlx  will  introduce  quarter  point 
strike  prices  gradually,  coordinating 
their  introduction  wiOi  the  expiration  or 
removal  of  current  deep-in  or  deep-out- 
oF-the-money  strikes. 

The  Hilix  contends  that  the  statutory 
basis  for  the  proposed  rule  change  is 
section  e(b)  of  the  Act  in  that  it  is 
designed  to  facilitate  transactioiu  in 
French  franc  foreign  currency  options 
contracts.  In  addition,  Phlx  believes  the 
proposal  promotes  the  protection  of 
investors  and  the  public  interesL 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  National  Securities 
Exchange,  and,  in  particular,  the 
requirements  of  section  6  and  the  rules 
and  regulations  thereunder.  By 
introducing  quarter  point  intervals,  the 
proposal  provides  investors  in  a 
nonvolatile  currency  with  greater 
flexibility  and  precision  in  managing 
their  currency  risk.  Moreover,  to  avoid  a 
proliferation  of  series,  FMx  will  add 
quarter  point  strikes  gradually  and  only 
for  at-or  near-the-money  strikes.  Finally, 
the  strike  price  revision  is  similar  to 
others  the  Commission  has  approved  in 
options  for  other  non-volatile 
currencies.' 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  tfie  Act.  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  ptvsuant  to  delegated 
authority. 

Jonathan  G.  Katx.  ~- 

Secretary. 

Dated:  May  10, 1988. 
(FR  Doc.  88-10985  FUed  5-16-88: 8:45  am] 
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(ftatoass  Na  34-25686;  Fie  Na  SR-Phtx- 
88-14] 

Self-Regulatory  Organization^ 
Philadelphia  Stodc  Exchange,  Inc.; 
Order  Grantino  Approval  to  Prapcwed 
Rule  Change 

On  March  24. 1988.  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phbc"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 


■  See  Securiliet  Exchange  Act  Bet.  No.  23898 
(December  IZ  1080).  SI  FR  4S879  and  Securitiet 
Exchange  Act  Rel.  No.  24103  (Febniary  13, 10871. 52 

FRseos. 


19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  and  Rule  19b-4 
thereunder,  a  proposed  rule  change  to 
reduce  the  minimum  fractional  change 
for  dealing  on  the  Exchange  in  option 
contracts  on  the  British  pound. 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
25539  (March  31, 1988).  53  FR  11389 
(April  6, 1988).  No  comments  were 
received  on  the  proposed  rule  change. 

The  purpose  of  the  rule  change  is  to 
enable  mu^et  participants  to  transact 
business  more  competitively  in  Phlx — 
Usted  British  pound  foreign  currency 
options  contracts.  Decreasing  the 
minimum  fractional  change  from  $.0005 
to  $.0001  [i.e.,  the  mininnim  premium 
change  frt)m  the  equivalent  of  $6.25  per 
tick  to  $1.25  per  tide)  will  enable  market 
participants  to  more  effectively  trade 
and  hedge  their  over  the  counter 
currency  risk  with  Exchange  traded 
British  poimd  foreign  currency  options 
since  over  the  counter  British  pound 
currency  option  are  usually  transacted 
on  a  one  thick  basis.  Moreover,  the 
ability  of  the  Phlx  to  offer  a  one  tick 
minimum  premimn  change  will  enable 
the  Phlx  to  be  competitive  with  the 
options  or  British  pound  futures 
contracts  presently  traded  on  a  two  tick 
differential  basis  on  the  Chicago 
Mercantile  Exchange  ("CME"). 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  section  6,  and  the  rules 
and  regulations  thereimder.  In 
particular,  the  Commission  believes  that 
the  proposal  will  permit  market 
participants  to  hedge  more  effectively 
their  over  the  coimter  currency  risk 
since  the  Phlx's  British  poimd  option 
contracts  will  conform  directly  to  the 
minimum  price  fluctuations  that  occur  in 
the  over  the  counter  foreign  currency 
markets.  As  a  results,  maricet 
participants  will  be  better  able  to 
manage  their  foreign  currency  trading 
risk.  Additionally,  the  Commission 
believes  the  proposal  will  facilitate 
transactions  in  Kitish  pound  foreign 
currency  options  contracts  by  enabling 
Phlx  to  be  competitive  with  the  options 
on  foreign  currency  futures  traded  on 
the  CME. 

//  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  is  approved. 


For  the  Conunislon,  by  tiie  Division  of 
Market  Regulatloa  porauant  to  delegated 
authority. 

Jonathan  G.  Katx, 
Secretary. 

Dated:  May  la  1988. 
(FR  Doc  88-10068  Piled  5-16-88;  8:45  am] 
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[Retaase  No.  84-28687;  ne  No.  PHLX  88- 
181 

Self-Regulatory  Organizations; 
Propoeed  Rule  Chmge  By  the 
rneeae^iiiw  SROCK  cxcnange,  mc 
Relating  to  Business  Hours  of  Foreign 
Currency  Options  Evening  Tradktg 
Segment 

Pursuant  to  section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  May  2, 1988.  the  Philadelphia 
Stock  Exchange,  Ina  filed  with  the 
Securities  and  Exchange  Conunission 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  in  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  pubbshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

/.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Philadelphia  Stock  Exchange,  Inc. 
("PHLX"  or  the  "Exchange"),  proposes 
to  amend  its  Exchange  Rule  101  to 
modify  the  hours  business  trading  may 
be  conducted  in  foreign  currency 
options.  Italics  indicates  material 
proposed  to  be  added;  brackets  indicate 
material  proposed  to  be  deleted. 

Dealings  Upon  the  Exchange 
Hours  of  Business 

Rule  101.  Except  as  otherwise  ordered 
by  the  Board  of  Governors,  the 
Exchange  shall  be  open  for  the  entrance 
of  members  upon  every  business  day,  at 
8:00  a.m.  The  Exchange  shall  conform 
with  daylight  saving  time  when  effective 
in  the  City  of  Philadelphia. 

The  Board  of  Governors  shall 
determine  by  resolution  the  hours  during 
which  business  may  be  transacted  on 
the  Exchange.  The  Board  of  Governors 
has  resolved  that  no  option  series  shall 
freely  trade  after  4:10  p.m.  except  that 
Value  Line  Index  Options  and  National 
Over-the-Counter  Index  Options  shall 
freely  trade  until  4:15  p.m.  each  business 
day.  The  Board  of  Governors  has 
resolved  that  except  imder  imusual 
conditions  as  may  be  determined  by  the 
Board  (or  the  Foreign  Currency  Options 
Committee  or  the  Exchange  official  or 
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officials  designated  by  the  Board) 
foreign  currency  option  trading  sessions 
shall  be  conducted  in  the  evenings 
(from)  between  the  hours  ofAHO  [7100] 
p.m.  and  [to]  11:00  pjn.  Sundays  through 
Thursdays  and  in  the  daytime  from  80) 
a.m.  to  2:30  pjn.  Mondays  through 
Fridays. 

*  •  *  Commentary  M  ' 

The  Board  of  Governors  has 
determined  that  the  Foreign  Currency 
Options  evening  trading  segment 
generally  shall  correspond  to  8M)  ajn. 
to  IZHOnoon  Tokyo,  Japan  time. 

n.  Self-Regulatofy  OrgairfialkHi's 
Statement  of  the  Puposa  of,  and 
Statutory  Bans  for.  the  Propoaad  Ki^ 
Chang*  I 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of  an 
basis  for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  bdow,  of  the 
most  significant  a^>ects  of  such 
statements. 

A.  Self-Regu/atory  Organization's 
Statements  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 


Hie  purpose  of  the  proposed  rule 
change  is  to  provide  the  Exchange  with 
the  flexibihty  to  conform  its  evening 
trading  segment  hours  to  coincide  with 
the  opening  of  trading  in  the  Far  Eastern 
foreign  exchange  markets.  The  PHLX 
believes  that,  by  coordinating  evening 
trading  segment  business  hours  in 
foreign  currency  options  with  the 
opening  trading  session  hours  in  the 
prime  Far  Eastern  forei^  exchange 
markets,  it  will  better  be  able  to  meet 
the  Exchange  rate  risk  protection  and 
related  hedging  needs  o/i  Far  Eastern 
manufacturing,  banking  and  other 
commercial  firms.  The  flexibility  built 
into  the  proposed  rule  is  necessary 
because  of  changes  in  time  differences 
that  arise  when  Philadelphia  changes 
from  Eastern  Standard  Time  to  Daylight 
Savings  Time  each  fall  and  spring.  The 
Exchange  will  provide  foreign  currency 
options  participants  and  participant 
organizations  with  adequate  notice  of 
each  timing  change  made  as  a  result  of 
implementation  of  the  proposed  rule 
change.  The  Exchange  would  anticipate 
making  the  first  such  time  change  with 
the  start  of  Eastern  Standard  time  on 
October  30, 1988. 


The  proposed  mle  change  is  baaed  on 
section  6(bK5)  of  the  Securities 
Exchange  Act  of  1034  in  that  it  is 
desi^ied  to  further  promote  the 
mechanism  of  a  free  and  open  market 
and  to  protect  investors  and  the  pubtic 
interest. 

B.  Self-Regulatory  Oigaaisatione 
Statement  oa  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  wrill  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

10.  Date  of  Effactfvenass  ol  ths 
Proposed  Kale  ChaDge  and  Tbnfaif  lor 
Commisskm  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (f) 
as  the  Commission  may  designate  up  to 
90  days  or  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publiabes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regolatory 
organization  consents,  the  Commission 
will: 

(A]  By  order  approve  such  proposed 
rule  change,  or, 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solidtatioo  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
^ookl  file  six  copies  thereof  with  die 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW^ 
Washington.  DC  20540.  Cofien  of  the 
submission,  all  subsequent  amenchnents. 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U3.C.  552,  will  be  avaUable  for 
inspection  and  copying  in  the 
Commission's  PubHc  Reference  Section. 
450  Fifth  Sti«et  ^fW..  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  June  7, 1988. 


For  tJwCoBimtssion  by  the  DtvMon  of 
Maiket  Regulatim.  pursoaat  to  deiagatsd 
authority. 

IwiaHMnCKatx. 

Secretary. 
Dated:  May  laiSM. 

(FR  Doc  8S-10S67  Filed  5-10-88: 8:45  am] 
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wiMficsn  vflfNui  cmniniHi  i  n* 
ExMipt  Ttwt  at  aL;  AppHcmion 


May  11.1 

AOINCV:  Securities  snd  Exchange 
Commission  ("SEC"). 
ACTKNC  Notice  of  applicstioB  far 
exemptkm  under  the  Investment 
Company  Act  of  1040  (die  "1040  Act"]. 

Applicants:  American  Capital 
California  Tax-Exempt  Trust.  American 
Capital  Comstock  Fund,  faic  American 
Capital  Corporate  Bond  Fund,  he 
American  Capital  Bnteiprise  Fund.  Inc.. 
American  Capital  Federal  Mortgage 
Trust  American  Capital  Government 
Money  Market  Trust  American  Capital 
Government  Securities,  Inc.  American 
Capital  Harbor  Fund,  Inc.,  American 
Capital  Life  Investment  Trust  American 
Capita]  Over-The-Counter  Securities. 
Ina,  American  Capital  Pace  Fund.  Inc 
American  Capital  Reserve  Fund.  Inc 
American  Capital  Tax-Exempt  Trust 
American  Capital  Venture  Fund,  Inc., 
American  General  High  Yield 
Accumulation  Fund.  In&,  American 
General  Money  Maricet  Accumulation 
Fund,  Inc.  and  all  future  investment 
companies  which  are  part  of  tfie 
American  Capital  Mutual  Fund  Group 
(the  "Funds"). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  e(c) 
from  tiie  provisions  of  section  32(a)(1)  of 
the  1040  Act 

Summary  of  Application:  The  Funds 
seek  an  order  exempting  them  from 
section  32(a)(1)  of  tiie  1940  Act  to  pennit 
them  to  file  financial  statements  signed 
or  certified  by  an  independent  pnbUc 
accountant  selected  at  a  board  of 
directors'  or  trustees'  meeting  held 
within  ninety  days  before  or  after  the 
beginning  of  the  Applicants'  fiscal  year. 

Filing  Dates:  The  application  was 
filed  on  February  2, 198& 

Hearing  or  Notification  of  Hearing:  H 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  request  must  be 
received  by  the  SEC  by  5:30  p.m.  on  June 
3, 1988.  Request  a  hearing  in  writing. 


giving  the  nature  of  your  interest,  the 
reason  for  the  request  and  the  issues 
you  contest.  Serve  Applicants  with  the 
request  either  personally  or  by  mail, 
and  also  send  it  to  the  Secretary  of  the 
SEC,  along  with  proof  of  service  by 
affidavit  or,  for  lawyers,  by  certificate. 
Request  notification  of  tlte  date  of  a 
hearing  by  ivriting  to  the  Secretary  of 
tiieSEC. 

AOOftESS:  Secretary,  SEC,  450  5th  Street 
NW.,  Washington,  DC  20549.  Funds, 
2800  Post  Oak  Blvd.,  Houston,  Texas 
77058  Attention:  Nori  L  Gabert,  Esq. 
FOR  FURTHER  INFORMATION  CONTACT: 

Cecilia  C.  Kalish,  Staff  Attorney  (202) 
272-^35  or  Curtis  R.  Hilljard,  Special 
Counsel  (202)  272-3030  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPI^MENTARY  INFOAMATION: 
Following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Brandi  in  person  or  the 
SEGs  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maiyland 
(301)  258-4300). 

Applicants'  Representations 

1.  Each  of  the  Applicants  is  an  open- 
end  management  investment  company 
organized  either  under  the  laws  of  the 
State  of  Maryland  as  a  corporation  or 
under  the  laws  of  the  State  of 
Massachusetts  as  a  business  trust 

2.  For  a  number  of  years,  each  Fund 
has  held  its  annual  meeting  of 
stockholders  during  each  fiscal  year.  At 
the  last  annual  meeting  in  December, 
1987,  a  number  of  the  Funds  took  such 
action  as  was  necessary  so  that  the 
Funds  need  not  hold  annual  meetings. 
Neither  the  laws  of  Maryland  pertaining 
to  corporations  nor  the  laws  of 
Massachusetts  applicable  to  business 
trusts  require  the  holding  of  an  annual 
meeting.  Therefore,  unless  stockholder 
action  is  required  for  some  other  reason, 
it  is  the  intention  of  each  Fund  that  an 
annual  meeting  will  not  be  held. 
Accordingly,  under  the  provisions  of 
section  32(a)(1)  of  the  1940  Act  the 
Funds  now  will  have  to  select  their 
independent  public  accountant  within 
thirty  days  before  or  after  the  beginning 
of  each  Fund's  fiscal  year. 

3.  The  selection  of  independent  public 
accountants  is  based  on  die  woik  of  an 
Audit  Committee  ("Committee")  which 
is  composed  of  directors  who  are  not 
interested  persons  of  the  Applicants  and 
who  serve  on  the  boards  of  directors  of 
each  of  the  Applicants.  The  Committee 
meets  with  the  independent  public 
accountants  at  least  twice  each  year, 
once  to  discuss  die  scope  of  the  audits 
and  estimated  costs  and  a  second  time 
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to  review  the  results  of  such  audits. 
Based  on  these  meetings,  the  Committee 
makes  its  recommendation  to  the 
respective  boards  of  each  Fund  with 
respect  to  the  selection  of  the 
independent  public  accountants. 

4.  The  boards  of  directors  of  all 
Applicants  generally  meet  jointiy.  It  is 
the  usual  practice  to  consider  an  issue 
that  affects  more  than  one  of  the 
Applicants  at  the  same  meeting.  In  the 
case  of  selecting  the  independent  public 
accountant,  it  is  particularly  desirable  to 
follow  this  practice.  Since  all  the  boards 
of  directors  of  the  Applicants  meet  in 
joint  session,  the  most  convenient  way 
to  proceed  with  the  selection  of  the 
independent  public  accountant  is  to 
have  the  matter  appear  on  one  agenda 
during  the  year  instead  of  on  some  of 
the  Funds'  agenda  virtually  every 
meeting  throughout  the  year.  In  the  past 
the  March  meeting  has  been  the  ustul 
month  for  the  selection. 

5.  The  same  independent  public 
accountant  presently  serves  each 
Applicant  The  accountant's  audit 
programs  are  designed  so  that  the  test 
wori(  is  often  done  for  all  Funds  at  the 
same  time.  Unless  an  unforeseen 
conflict  of  interest  were  to  arise,  it  is 
anticipated  that  in  the  future  the 
independent  public  accountant  selected 
to  serve  one  Applicant  also  will  be 
selected  by  each  of  the  other  Applicants. 
The  Applicants,  however,  have 
staggered  the  beginning  of  tiieir  fiscal 
years.  The  staggering  of  the  fiscal  year- 
ends  was  designed  to  permit  economic 
utilization  of  resources  for  both  the 
accounting  personnel  of  the  investment 
manager  and  the  personnel  of  the 
independent  public  accountant.  As  a 
result  the  decision  to  continue  with  the 
same  or  to  appoint  a  new  accountant 
really  must  occur  for  all  Funds  at  the 
same  point  of  time  each  year.  Therefore, 
each  Applicant  is  seeking  an  order  to 
permit  it  to  file  financial  statements 
signed  or  certified  by  an  independent 
public  accountant  which  has  been 
selected  at  a  meeting  held  %vithin  ninety 
days  before  or  after  its  fiscal  year  end. 
By  so  doing,  directors'  meetings  on  a 
complex-wide  basis  could  be  arranged 
so  that  the  selection  of  an  independent 
public  accountant  need  be  cmisidered 
only  twice  each  year. 

6.  Each  Applicant  submits  that  it  is 
desirable  for  it  to  consider  the  selection 
of  its  independent  pubic  accountant  at 
the  same  during  the  year  as  each  of  the 
other  Applicants.  The  Applicants 
believe  that  expanding  the  thirty-day 
window  under  section  32(a)(1)  of  Uie 
1940  Act  ("section  32(a)(1)  Window") 
will  permit  a  regular  and  structural 
consideration  of  the  independent  public 
accountant  for  the  American  Capital 


Mutual  Fund  Group  at  a  meaningful 
interval  of  time.  The  Applicants  submit 
that  this  is  preferable  to  the  almost 
monthly  selection  which  would  be 
required  if  the  thirty-day  window  is  not 
expended,  and  that  such  practice  is 
more  convenient  for  the  Applicants  and 
is  consistent  with  the  poUcies 
underlying  the  1940  Act. 

7.  By  permitting  the  scheduling  of  the 
independent  public  accountant  twice  a 
year  on  a  complex-wide  basis  through 
expanding  the  section  32(a)(1)  Window 
from  30  to  90  days,  the  Commission  will 
allow  a  director  review  procedure  to  be 
put  in  place  that  will  ensure  that 
selection  of  the  Funds'  independent 
public  accountant  is  considered  on  a 
systematic  basis.  The  review  procedures 
will  (1)  provide  for  detailed  review  of 
the  services  furnished  by  the 
independent  accountant  to  the  Fund, 
and  (2)  result  in  directors'  consideration 
of  all  information  developed  by  the 
Committee.  Further,  the  process  will 
more  accurately  reflect  the  reality  of 
doing  business  in  complexes  having  a 
substantial  number  of  funds  which  is 
different  from  the  time  the  1940  Act  was 
passed  when  funds  were  operated  on  an 
individual  basis  or  in  small  fund  groups. 

For  the  CommiMion,  by  the  Diviiion  of 
investment  Management  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc  88-10990  Filed  5-l&-«e:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Graves  County,  KY 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Graves  County,  Kentucky. 
TOR  FURTHER  INFORMATKM  CONTACT: 
Robert  E.  Johnson.  Division 
Administrator,  FHWA.  330  W. 
Broadway.  P.  O.  Boix  536,  Frandfort 
Kentucky  40802-0538.  Phone  (502)  227- 
7321;  FTS  352-5468  or  Mr.  G.  F.  Hu^es, 
Jr^  Director,  Division  of  Environmental 
Analysis,  Kentucky  Transportation 
Cabinet,  419  Ann  Street  Frankfort 
Kentiicky  40622.  Pbon3  (502)  564-7250. 
8UPPLEMCNTARV  INFORMATION:  The 
FHWA,  in  cooperation  with  the 


I 

17S2»  Paderal  Regbter  /  Vol.  53.  No.  95  /  Tuesday.  May  17.  1988  /  Noticeg 


Ftdwal  Ragtotoc  /  Vol.  53.  Na  95  /  Tuesday.  May  17.  1988  /  Notices 


17529 


Kentucky  Transportation  Cabinet  is 
preparing  an  environmental  impact' 
statement  in  Graves  County.  The 
proposed  improvement  (Mayfield  Truck 
Route/Eastern  Bypass)  is  an  urban 
arterial  on  the  east  side  of  Majrfield; 
Kentucky,  from  its  southern  terminus 
with  KY 121,  extending  north  and  then 
west  to  its  ending  point  with  KY  121  on 
the  northwest  side  of  Mayfield, 
approximately  3.06  miles  in  length.  The 
proposed  project  is  needed  to  reduce 
congestion  and  truck  traffic  through 
Maj^eld  and  its  Central  Business 
District  as  weU  as  improve  traffic  flow, 
safety  and  accessibility.  The  proposed 
roadway  is  planned  to  be  two  lanes 
initially  (four  lanes  ultimately)  with  a  SO 
mile-per-hour  design  speed.  Althou^ 
there  are  three  alternative  approach 
alignments  at  each  terminus,  only  one 
mainline  alignment  is  under 
consideration  at  this  time.  Development 
on  the  west  from  the  city  of  Mayfield 
and  physical  constraints  to  the  east 
make  the  proposed  alignment  the  only 
reasonable  location  that  would  meet  the 
intended  function  of  the  project 

lAtteis  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
aiqtropriate  Federal  State,  and  local 
agencies,  and  to  private  oiganizatlons 
and  dtizois  who  have  previoiisly 
expressed  or  are  knowm  to  have  interest 
in  this  proposal  An  interAsdplinaiy 
team  meeting  will  be  scheduled.  In 
additi<m,  a  public  meeting  soliciting 
project  input  will  be  held.  A  soqiing 
meeting  will  be  combined  wi^  tfiej 
public  meeting  early  in  the  project 
development  process.  A  formal  pubUc 
hearing  will  fa«  conducted  upon 
approval  of  the  DEIS.  Public  notice  will 
be  given  of  the  time  and  place  of  the 
meetings  and  hearing.  The  draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearing. 

It  is  estimated  that  dM  draft  BIS  will  be 
asailabla  for  public  rwiew  in  December  1988. 

Inued  on:  May  5, 10e& 
Bobect  B.  lofaaaoii. 

Division,  Administrator,  Fraakfort,  Kentucky. 
pit  Doc.  88-10942  Filed  5-16-88: 8^45  am) 


forROTMVil, 
Frain  Roatarof 


Notice  is  hereby  given,  pursuant  to  46 
CFR  221.28,  that  Terrebonne  Bank  k 
Trust  Company,  with  offices  at  720  Main 
Street  Houma.  Louisiana,  has  requested 
removal,  without  disapproval,  from  the 


Approval  Of 
WNhout 


Roster  of  Approved  Trustees.  In  its 
request  for  removal,  Terrebonne  Bank  ft 
Trust  Company  stated  it  is  no  longer 
necessary  for  the  bank  to  maintain  its 
status  as  a  Maritime  Admiidstration 
trustee. 

Therefore,  pursuant  to  Pub.  L  89-346 
and  46  221.21-221.3a  Terrebonne  Bank  ft 
Trust  Company,  Houma.  Louisiana,  is 
removed  from  the  Roster  of  Approved 
Trustees. 

This  notice  shall  become  effective  on 
date  of  publication. 

Dated  May  la  1888. 

By  Order  of  the  Maritime  Administrator. 
lames  B.Saari. 
Secretary. 
[FR  Doc.  88-11017  Filed  5-16-88;  8:45  am] 


National  Highway  Traffic  Safety 
Admhilrtiallon 

naaearch  Studv  To  Cifwtw»  imiiael 
MMMuroa  Of  Saf«ty  Batt  Uai  Lawa 

AOCNCV:  National  Highway  Traffic 
Safety  Administration  (NHISA),  DOT. 
AcnON:  Notice  of  grant  availability. 


r.  The  National  Highway 
Traffic  Safety  administration  annoimces 
that  applications  for  grants  are  being 
accepted  to  conduct  research  to  explore 
the  feasibility  of  using  data  frtim  a 
variety  of  existing  and  potential  sources 
for  better  monitoring  of  the  impacts  of 
State  safety  belt  use  laws  by  national 
and  State  officials. 

Eligible  Applicants:  States,  interstate 
agencies  and  non-profit  research 
institutions,  including  imiversities  and 
schools  of  public  healtL 
date:  Appueationa  must  be  submitted 
on  or  before  Thursday,  Junp  23, 1988. 
APOmtt.  Applications  must  be 
Sttbmitied  to  the  attention  of  Barbara 
Hansberry.  Department  of 
Transportation.  National  Hi^way 
Traffic  Safety  Administratioa  Office  of 
Contracts  and  Procurement  NAD-30. 
7tii  St  SW.,  WasUngton.  DC  20590. 

SWFUMINTAIIV  ■ffOWIIATIOH.  This 
research  is  authorized  under  section 
10e(b)  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  of  1966  (Pub.  L 
8»-563)  and  Chapter  11  of  the 
Suppkmental  Appropriations  Act  of 
1987  (Pub.  L  100-71). 

Following  tiie  recent  enactment  of 
State  laws  requiring  safety  belt  use. 
concerned  safety  officials  and  die  public 
have  been  interested  in  learning  their 
impacts.  Typical  current  indicators  of 
the  laws'  consequences  have  been  "belt 
use  levels"  and  "fatalities".  Alternative 
indicators  are  needed  for  measuring  the 


"impacts  of  use  laws.  For  example,  if 
more  people  are  wearing  belts,  we  might 
expect  to  see  a  variety  of  injury 
reductions,  costs-savings  and  other 
effects. 

The  research  envisioned  by  tills 
announcement  would  constitute  a  seven 
month  project  that  will  identify  added 
indicators  and  their  sources  (e.g., 
hospitals,  disability  groups)  and 
characterize  their  measures  of  belt  law 
impacts.  Based  on  an  evaluation  of  data 
availability,  costs,  applications,  and 
other  features,  the  project  will 
recommoid  a  set  of  potentially  useful 
indicators  for  fiiture  research  and 
possible  adoption.  The  project  will 
assess  how  NHTSA  might  work  with  the 
institutional  sources  of  these  measures 
to  provide  realistic,  ongoing,  diverse  and 
afibrdable  information. 

Preferably,  this  research  will  be 
supported  by  one  seven-month  grant  of 
$90,000  or  less.  Tlie  project  will  start  no 
later  than  Septembm  30, 1988,  and  the 
revised  final  rqrart  will  be  submitted  as 
soon  as  possible,  but  not  later  than 
seven  moiiths  after  award.  Note, 
however,  that  if  several  suitable 
proposals  of  limited  scope  would  need 
support  to  achieve  the  objectives  of  this 
project  two  grants  totalbig  $90,000  or 
less  mi^t  be  awarded  instead  of  a 
sin^e  grant 

Applicatioi^  are  hot  subject  to  review 
as  governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

PON  niRTMBR  MTOMIATION  CONTACTt 

For  a  detailed  project  description, 
required  application  instructions,  and 
the  required  "Federal  Assistance" 
Standard  Form  424.  send  two  self- 
addressed  labels  and  a  written  request 
for  grant  project  DTNH22-88-Z-07391  to 
Barbara  Hansbeny,  at  the  above 
address. 

Issued  on:  May  11, 1988. 
Ksonariy  H.  DIgias, 

Deputy  Atsodata  Admiaistratm  for  Research 
amiDenlopntettt. 
[FR  Do&  8S-1O0S8  Filed  5-16-88;  8^46  am] 


wmouncaniani;  raw  aiaanng  oi  ma 
rHNNwar  xwpuniniiium  oi  ina  aravor 
vanma  «Miaiy  tfaaavni  MBVwory 


AOmcv:  National  Highway  Traffic 
Safety  Administi«tion  (NHTSA),  DOT. 

ACTION:  Meeting  announcement 

■UWIANV.  TUs  notice  announces  the 
first  meeting  of  the  Rt^over 
Subcommittee  of  the  Motor  Vehicle 
Safety  Research  Advisory  Committee 


.  (MVSRAC).  The  MVSRAC  established 
this  subcommittee  at  the  February  1988 
meeting  to  examine  research  questions 
regarding  crashworthiness  and  crash 
avoidance  for  vehicles  under  10,000 
pounds  GVW.  This  meeting  will  seek  to 
identify  the  specific  research  activities 
that  the  Rollover  Subcommittee  will 
initially  address. 

OATt  AND  TMe  The  meeting  is 
scheduled  for  June  2. 1988,  fiwm  10:00 
a.m.  to  SKW  pjn. 

AOONCSS:  The  meeting  will  be  held  in 
Room  2230  of  tiie  U.S.  Department  of 
Transportation  Building,  which  is 
located  at  400  Seventii  Street  SW.. 
Washington,  DC 

-  SUPPLENHNTANV  INTONMATION.  In  May 

1987,  the  Motor  Vehicle  Safety  Research 
Advisory  Committee  was  established. 
The  purpose  of  the  Committee  is  to 
provide  an  independent  source  of  ideas 
for  safety  research.  The  MVSRAC  will 
provide  information,  advice,  and 
recommendations  to  NHTSA  on  matters 
relating  to  motor  vehicle  safety 
research,  and  provide  a  forum  for  the 
development  consideration,  and 
communication  of  motor  verhide  safety 
research,  as  set  forth  in  the  MVSRAC 
Charter. 

This  meeting  of  the  Rollover 
Subcommittee  will  include  an 
examination  of  published  data  on  the 
magnitude,  nattue,  and  scope  of  the 
rollover  crash  problem.  Hie  technical 
literature  concerning  factors  ii]iluencing 
rollover  crash  protection  will  be 
discussed  including  analytical  computer 
models,  test  procedures,  and  test 
facilities  for  both  crash  avoidance  and 
crashworthhiess. 

The  meeting  is  open  to  the  public,  and 
participation  by  the  public  will  be 
determined  by  the  Subcommittee 
Chairman. 

A  public  reference  file  (Number  88- 
01— Rollover  Subcommittee)  has  been 
established  to  contain  the  products  of 
the  subcommittee  and  will  be  open  to 
the  public  during  the  hours  of  8.-00  a.m. 
to  4H»  p  jn.  at  the  National  Highway 
Traffic  Safiety  Adndnistration's 
Technical  Reference  Division  in  Room 
5106  at  400  Seventii  Street  SW., 
Washington.  DC  20S90.  telephone:  (202) 
366-2768. 


Issued  on:  May  12.  I98a 

KaniMriy  H.  Diggas. 

Chairman,  Rollover  Subcommittee,  Motor 
Vehicle  Safety  Research  Advisory 
Committee. 

[FR  Doc.  88-10958  Filed  5-16-B8: 8.-45  am] 


Reaeardi  and  Special  Programa 
Admlntetration  Office  of  Hazardoua 
Materlala  Tranapoitation 

AppUcatkNia  for  Renewal  or 
Modification  of  EmmpVone  or 
AppNcaHone  to  become  a  Party  to  an 
Exemption 

AQCNCV:  Research  and  Special  Programs 

Administration.  DOT. 

action:  List  of  applications  for  renewal 

or  modification  of  exemptions  or 

application  to  become  a  party  to  an 

exemption. 


FON  WNTHm  INTONMATION  CONTACT: 

Louis  Lombardo,  Office  of  Researdi  and 
Development  400  Seventii  Street  SW^ 
Room  6208,  Washington,  DC  20690. 
telephone:  (202)  366-4862. 


t:  In  accordance  witii  the 
procedures  governing  the  application 
for,  and  the  processing  of.  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107.  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transpcniation  has 
received  the  applications  described 
herein.  This  notice  is  abbreviated  to 
expendite  docketing  and  pulrfic  notice. 
Because  the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Fedval  Ragistar  publications,  tiiey  are 
not  repeated  here.  Except  as  otherwise 
noted  renewal  application  are  for 
extension  of  the  exemption  terms  only. 
Where  changes  are  requested  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
they  are  described  in  footnotes  to  the 
application  niunber.  Application 
numbers  with  the  suffix  "X"  denote 
renewal;  application  numbers  with  the 
suffix  "F'  denote  party  to.  lliese 
aj^lications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 

DATE  Comment  period  closes  May  31. 
1968. 

ADOWaaa  Comments  to:  Dockets 
Branch,  Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation,  Washi^tcm,  DC  20600. 

Comments  should  refer  to  the 
application  number  and  be  submitied  in 
triplicate. 

PON  niNTHDi  MFomiATioN  contact: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Branch. 
Room  8426.  Nassif  Building.  400  7th 
Street  SW..  Washington.  DC 
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ol  Marxian  J.  BaM- 
mora,  MO. 
CECXDS     miemalionai.     tno. 

BufMo.  NY. 
Atlantic      Reaaarcti      dHfiL, 

Camden,  AR. 
EJ.  du  Pont  da  Nemours  ft 
Company  Inc.,  WMmlnglon, 
OE. 
Motwy  Cotp.  PMibwgK  PtfL..:.. 
BM»  Coip.,  Walwlnalar.  CO... 
Monon  inwwot,  mc.  on^aiffn 
CHy.  UT  (See  Footnote  10). 
EnploaiMea.  Inc.  Ai- 
PA. 

mr-nflMnC«B(  ■)&«  WWfMlywni 

DE. 
Ooppa  Indualriee.  Inc.,  Menx 

monee  Fais.  WL 
Barton    SolMnts,    Inc.,    Oas 

Mainaa.lA. 
Sonooo  FSm  Onwi  Inc  Loro* 

bafd.IL 
The  Protadosaal  Co.   Ben- 

Pro^jog,  Denver  CMy,  TX 

Hoo««r  Group,  Inc.,  Detrtce, 

NE. 
CompsQ"'*    dee    Oontalrtera 

^aeervlra,  Paria,  France. 
E.I.  du  Poni  Nemours  ft  Ca. 

Imm    nai»»ii«i  I  Jim    nc 

mc^  wwrangion,  ut. 
Union  Carbicte  Corp..  Danbury. 

CT. 
Copps  Induilftot,  Inc^  Mono 

mono0  FflNs.  Wl. 
Atlab  Powder  Co..  Dalas.  TX ... 

PapaiCo.  Inc..  Purchase,  NY 

U.S.   DepertmenI  ol  Energy, 

WaaNngtoaOC 
ComottrtL    OoiD.     Duiwwil- 

Ontitto.  CN  (See  Fobmola 

11); 

Wfllwrnan  Ctoonuhip  Corp., 
Nmt  OrlMnt,  LA. 

Apptod  Conynit,  San  Fer- 
nando, CA. 

Bannatt  Irxlustrtoai  Paolorw, 
K. 

Boondock  kilamallorwl.  Inc. 
Houston,  TX  (See  Foolnow. 

Pw:ilie  SdentMc  HTL  OM- 
aion.  Ouartoi  CA  (See  Foot- 
note 13). 

Cominco  American,  Inc.,  Spo* 
kane,WA. 

F18A  Compraaaed  Qaa  Equip- 
ment. Wastoere,  MA  (See 
Footooto  14). 

CMery  CtMmicai  Ca,  PM»> 
bwgh.PA. 

llnitoo  Techoioglee  Corp.,  San 
Jead.CA.  '  ' 


8064 

8115 
B12S 
8214 

8367 


8387 
8446 
6445 
6460 
6466 

6609 

6526 
8656 

6723 

8793 

6747 

'  8760 


8812 

6645 
6650 

8654 


8862 

6665 

6883 
9002 

9074 

9166 

8211 
9221 
9236 
8347 
9366 

9386 
9419 

9506 
9566 

9610 


Hanaaw 

Applca- 

lionNa 

Apmeanl 

or 
8on 

9632-X.... 

Eurotainar  S>..  Paria.  France ... 

9632 

965»-X„. 

oornpoanaR  cngnaanriy 
Corp..  Braa,  CA  (See  Foot- 
notolS). 

9669 

9746-X„.. 

Air  Products  and  Chemicals, 
mc  Aitentown,  PA  (See 
Footnote  1^. 

9746 

9763-X._ 

Inc..  Allenioivn,  PA  (See 
Footnote  17). 

9763 

961 7-X.... 

Hoover  Gnu^  inc.,  Beatrice, 
NB  (See  Footnote  i«). 

9817 

9e41-X.„. 

Conaani  Engineering  (Ply) 
Ltd..  Elsies  FUver  7480, 
South  (See  Footnote  19). 

9841 

9661-X.... 

Oegussa  Corp.,  Ridgelisid 
Parts,  NJ  (See  Footnote  20). 

9681 

9941 -X._. 

Morion  TNokoi,  ma,  Hunte- 
w«e.Ai_ 

9941 

a841-X.... 

McOonnel  Douglas  Astronau- 
tks  Ca.  HuntmgKin  Bawh, 
CA. 

9941 

(1)  To  r«insiato  exemption  odginaay  issued  for 
lipment  ot  HaHum,  classed  as  mitinarniwalits  gas, 
DOT  Spacillcalion  107A  tanics  mounted  on  motor 
Mdea  chassis. 
m  To  auVtorize  ra«  fraighl  as  an  addHional  mode 


(3)  To  aulhbrize  an  addWonal  materiai,  daecrtied 
aa  LJiMum  battarias,  dasaed  as  Flammatile  Sold. 

(4)  To  SMBwise  rsrtawal  and  an  addMdnsI'daai^ 
niMo'i  for  aMpmente  of  High  explosives,  Iquied, 

(5>  To  wjlhoriM  and  addMontf  model  ol  the  ax- 

^m^Bairito^ m  ireight  as  sn  addMonal  mode 

(7)  To  mmutn  an  addWonal  packaging  lor  ahlp- 
mont  of  I  Iph  aiiptoaitie.  Ciaas  A  exploaive. 

(8)  To  M8nrln  and  addHonal  iiailiayliig  tor  shjp- 
ment  of  Mlsiovs  arvl  modulea  tor  paaaiva  raakaint 
syatama,  dsacrlied  aa  FlammalM  aold,  oos., 
daaaadaa  Flammiftite  sottd. 

(9)  To  issue  an  aMamplibn  sMtar  to  DCT-E^M 
(manufactups  mark  and  sell)  v^iich  would  -aulhorin 


ttw  uee  of  norvOOT  5  pa«on  capaoity  open  head 
paHs  tor  packaQ^ng  certsit  ooifoeive  and  nammatote 

(10)  To  authorize  w  addMonal  rocket  motor  tor 

ahjpmanL 

(11)  To  update  aoeanipaon  releranca  for  Acoualic 
cfraaaKin  laais  v)  via  inoai  naoani  aoMon  oi  via 

(12)  To  auMwrtte  deletion  of  sub-panyapha  6.d. 
arvl  8.0.  of  the  SMsmption,  wMch  pertam  to 


arvl  reinapeclion  Of  the  sueinption  c , 

(13)  To  Authorize  an  addkiorwl  mateiisi  of  oorv 
stiucilon  tor  a  nor>-OOT  SpecHicalion  cylndar  m 

"        ■  ■  la 


■hippod. 
(l4)Tc 


To  aulhbriza  the  uaa  of  cyinders  8i8l  have 
"^  *>»  i"f"*  <■*  •ooullc  smli lions  t     " 
(15)  To  autftoriza  mnliffea  of  nonflammabte^ 
aa  Of  wficn  are  preeenoy  aumonzeo,  aa 


(16)  To  authorizs  cargo  veeael  aa  an  addNtonal 
made  of  transportalkjn. 

(17)  To  sulhortze  cargo  veasel  as  an  addMtonal 
mode  of  trarvportaHoa 

(18)  To  aulhoriza  an  addMtonal  outer  packagma 

(19)  To  aulhoriza  addHnnal  packaginga,  aimlar  to 
noaa  praaanoy  auvioruao,  lOi  arapmani  oi  iiwawa 
claaaad  aa  ftanvnabla  gaa  or  flanMfialiia  iciuid. 

(20)  To  aumoftoa  OOTSpacMcaion  44P  polyaViyi- 
arw  bm  MadtMmHnaM  pacfcaglnga,  for  mp- 
mant  of  a  oaftain  OiUdUar,  n^a. 


Applca- 

liqnNa 

Applcani 

Pwties 

to 

"ton*" 

4483-P.... 

Cherokee  Producte,  Ina.  Jef- 
torson  City,  TN. 

4453 

Appfca- 

Hon  Na 


446r.-P.. 

4850-P~ 

5022-P.. 
7052-P.. 
7807-*».. 
7807-P.. 
8S26-P.. 

8554-P.. 

6917-P.. 
9275-P„ 

9275-P.. 
93S0-P~ 

9430-P.. 

9554-P.. 

961 8-P.. 

9769-P„ 


AppMcwit 


Service 


Corp., 


Selph 


Pump 
Keene,  NK 
McCuriirick 

HoNster,  CA. 

Hereulaa.  bia.  Magna.  UT 

Adcour,  Ina,  Sharon,  MA 

LT.  Corp.,  Torranoe.  CA 

Wapora,  ma.  Altonte.  QA 

Stoops  Exprsss,  Ina,  Andsr- 

soalN. 
Cherokee  Produda,  Ina,  Jaf- 

farson  Qty,  TN. 
AMad-Signal  Aeroapace  Co., 

Torrance,  CA. 
Fhnr  Oanial,  Sugar  Land,  TX... 
Giorgto  of  Beverly  HM,  Santa 

Montoa,CA. 
Par^jma  Slam,  ^4awr  York.  NY.. 
ENPAC    Corp.,    JMkaonvMe, 

FC 
OfPAC    Corp.,    JackaomMe, 

FL 
ENPAC    Corp.*    JackaonvWa, 

FL 
ENPAC    Corp..    JackaonvWe, 

FU 
Aqua-Tech.  Ina.  Port 

inglon,  Wl. 


DATES:  Comment  period  closes  June  14. 
1988. 

Address  Comments  to:  Dockets 
Branch.  Research  and  Special  Programs 


4453 

4650 

5022 
7052 
7607 
7607 
6526 

8554 

8568 

8917 
9275 

9275 
8359 

9430 

9618 
9768 


Administration.  U.S.  Department  of 
Transportation.  Washington.  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate. 

New  Exemptions 


rOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Branch. 
Room  8426,  Nassif  Building,  400  7th 
Street,  SW..  Washington,  DC. 


Application 
No. 


11)18  noti(»  of  receipt  of  applications 
for  renewal  of  exemptions  and  for  party 
to  an  exemption  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806: 49  CFR  1.53(e)). 

Issued  in  Washington.  DC  on  May  la  1968. 
].  Suunaa  Hadfapath, 

Chief.  Exemptioiu  Branch,  Office  of 
Hazardous  Materidla  Ttvnaportation. 
[FR  Doc  aifr-l(i966  Filed  5-16-88: 8:45  am] 
oooc4aw-a»4i 


Applications  for  Exomptiont 


R  Research  and  Special  Programs 
Administration.  DC3T. 

action:  List  oif  applicants  for 
exemptions. 


In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of.  exemptions 
firom  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B],  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transportation  has 
received  the  appUcations  described 
herein.  Each  mode  of  transportation  for 
which  a  particular  exemption  is 
requested  is  teidicated  by  a  number  in 
the  "Natwe  of  AppUcatioD"  portion  of 
the  table  below  as  follows:  l^Motor 
vehicle.  2-^lail  fipeight.  3— Cargo  vessel, 
4— -Cargo-only  aircraft.  5— Passenger- 
carrylng  aircraft 


9929-N 

9964-N 

0966-N 

9966-N 
9967-N 

9968-N 

9969-N 

9970-N 
9971 -N 

9972-N 

9973-N 
9974-N 

9975-N 

9976-N 

9978-N 


Appiicam 


Morton    Thtokol,    Inc.— Elkton    Division, 
Elkton,  MO. 


United  Technotogies— Chemical  System 
Division,  San  Jose,  CA. 

HazMat  Environmental  Group,  Inc.,  Buf- 
fato,  NY. 

ONn    Corp.— Defense    Systems    Group, 

East  Alton,  IL. 
Department  of  Energy,  Washington,  DC.... 

Moli  Energy,  Ltd.,  Bumat>y.  BC,  Canada.... 

G.C.  Industries,  Inc..  Chatsviwtti,  CA 

Hercules  Inc.,  Wilmington,  DE 

Fisher  Scientific  Co.,  Fair  Lawn,  NJ 

The  Lubrizol  Corp.,  Wickliffe,  OH 

Morton  Thiokpl,.  Inc.— Ordnance  Oper- 
ations, Shreveport,  LA. 
S.S.I.  Group,  Ltd.,  Fairdale.  KY 

Allied-Signal.  Inc.  Morristown,  NJ 


National  Aeronautics  and  Space  Admin- 
istration, Washington.  DC. 


Air  Products  and  Chemicals,  Inc.,  Ailen- 
tovwi.  PA. 


RegulatiorHs)  affected 


49  CFR  172.101,  173.92,  175.30.. 


49  CFR  173.88(eM2Hii).  173.92(a). 
49  CFR  172.331 


49   CFR    173.53(q).    173.66,    Part    107 

Subpart  B.  Appendix  B. 
49  CFR  173.420(aM4) 

49  CFR  173.206 

49  CFR  Subparts  F.  G  and  H 

49  CFR  175.65(e) 

49  CFR  178.210,  Part  173 

I 

49  CFR  173.225 

49  CFR  173.56 „ 

49  CFR  172.504,  173.178 

49  CFR  173.154 

49  CFR  173.304 

49  CFR  173.119.  173.304 


Nature  of  exemption  thereof 


To  authorize  shipment  of  rocket  motor.  Class  B  exptosive  with 
igniter  assembly  mstalled  and  exceeding  the  weight  limitations 
presently  authorized  to  be  contained  in  s  specially,  designed 
metal  container.  (Modes  1,  4.) 

To  authorize  shiprnerrt  of  a  Rocket  motor.  Class  8  exptosive,  in 
a  propulsive  state  and  in  a  package  that  wW  exceed  the 
prescribed  gross  weight  limit  (Mode  1.) 

To  authorize  shipment  of  Polychtorinated  biphenyts,  classed  as 
ORM-E.  in  motor  vehicles  bearing  placards  in  lieu  of  marlung 
the  bull(  packaging.  (Mode  1.) 

To  auttxyize  certain  ammunition,  classed  ss  Class  A,  to  be 
shipped  as  C  explosive.  (Modes  1.  2.  and  4.) 

To  authorize  shipment  of  Uranium  hexaftuonde.  classed  as 
Radioactive  material,  low  specific  activity,  in  a  non-(X3T  speci- 
fication cylinder  that  contains  more  material  than  is  prescribed. 
(Model.) 

To  authorize  shipment  of  Lithium  batteries,  classed  as  Flamma- 
ble soM.  or  devices  containing  these  battenes,  classed  as 
Flammable  solid,  with  the  quantity  of  lithium  and  number  of 
cells  In  the  batteries  exceeding  those  prescribed.  (Modes  1.  2. 
3,  and  4.) 

To  manufacture,  mark  and  aell  a  non-DOT  specificatton  perme- 
ation device  overpacked  In  speciaHy  designed  packagmgs  for 
the  shipment  of  certain  flaminabie  or  nonflammable  gases  and 
liquids  that  are  poisonous,  flammable  or  corrosive  materials. 
(Modes  1.4.) 

To  autfK)rize  shipment  of  Cyctotrimettiylenetrinitramine.  wetted 
with  ettryl  acetate,  classed  as  Class  A  exptosive.  in  non-DOT 
Specification  packaging.  (Mode  1.) 

To  authonze  shipment  of  certain  materials  classed  as  Ramma- 
ble  liquid.  Corrosive  material,  Poison  B,  ORM-A  or  ORM-E  In 
norvDOT  Specification  packaging  consisting  of  s  DOT  Specifi- 
cation 12A  box  with  hand  holes  containing  four  4-llter  glass 
bottles.  (Modes  1.  4.) 

To  authorize  shipment  of  Phosphonis  (lentasulfide,  classed  as 
Flammable  solid.  In  a  non-DOT  Specification  packaging.  Identi- 
fied as  a  AAR  Specification  207W  tank  car.  (Mode  2.) 

To  auttKXize  shipment  of  an  Expk>sive  proiectile.  In  a  propulsive 
state  In  a  norvDOT  Specification  packaging.  (Mode  1.) 

To  authorize  carriage  of  Cakaum  cartMde,  classed  as  Flammable 
solid,  t>y  motor  vehicle  without  placards  wtien  the  quantity  of 
the  material  does  not  exceed  350  pounds.  (Mode  1.) 

To  authorize  shipment  of  a  certain  aluminum/lithium  alloy,  de- 
scribed as  Flammable  solki.  n.o.s.  classed  as  Flammat>le 
Solid,  In  a  non-DOT  Specificatxxi  container.  (Mode  1 .) 

To  authorize  shipment  of  Ammonia,  anhydrous,  classed  as 
Nonflammable  gas.  in  non-DOT  packaging  identified  as  heat 
pipes,  overpacked  In  wooden  shipping  containers.  (Modes  1, 
4.) 

To  authorize  shipment  of  certain  nonflammable  gases,  com- 
pressed gas,  n.o.s.  and  a  flammable  liquid  in  norvDOT  specifi- 
catkjn  cylinders.  (Modes  1,  3.) 


This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 


Issued  in  Washington,  DC,  on  May  9, 1988. 
).  Suzanne  Hedgepeth, 

Chief,  Exemptions  Branch,  Office  of 
Hazardous  Materials  Transportation. 
(FR  Doc.  88-10957  Filed  5-16-88;  8:45  am] 
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Sunshine  Act  Meetings 


Ferfwal 

Vol.  53.  No.  95 
Tuesday.  May  17,  1988 


This  sectioo  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  In  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


FEOERAL  DEPOSIT  INSURANCE 

Pursuant  to  die  provisions  of  the 
"Govenunent  in  the  Sunshine  Act"  (5 
U.S.C  552b),  notice  is  hereby  given  that 
at  2:04  p.m.  on  Thursday,  May  12, 1988, 
the  Board  of  Directors  of  tiie  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  matters 
relating  to  an  assistance  agreement 
pursuant  to  section  13(c)  of  the  Federal 
Deposit  Insurance  Act 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.  C. 
Hope,  Jr.  (Appointive),  seconded  by  Mr. 
Dean  S.  Marriott,  acting  in  the  place  and 
stead  of  Director  Robert  L  Clarke 
(Comptroller  of  the  Currency),  concurred 
in  by  Chairman  L  William  Seidman, 
that  Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(6), 
(c)(8),  (cK9)(AKii).  and  (c)(9)(B)  of  the 
"Govenunent  in  the  Sunshine  Act"  (5 
U.S.C  552b(c)(4).  (c)(6),  (c)(8). 
(c)(9MAMu),  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550 17th  Street  NW.,  Washington,  DC. 

Dated:  May  13. 198& 
Federal  Deposit  Instirance  Coiporation. 
Robert  E.  Feldman, 

Deputy  Executive  Secretary.  I 

[FR  Doc.  88-11134  Filed  5-13-88:  3:46  pm]' 

ILLIQ  OOOE  «714-ei-ll 

FEDEfUU.  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

May  12.  ig8& 

TIME  AND  date:  10:00  a.m.,  Thursday. 

May  19, 1988. 

place:  Room  600, 1730  K  Street  NW., 

Washington,  DC. 

STATUS:  Open.  | 

MATTERS  TO  BE  CONStDERCO:  The 

Commission  will  consider  and  act  upon 
the  following: 


1.  Local  Union  2274.  UMWA  v.  Clinchfield 
Coal  Co..  Docket  Na  VA  83-55-C.  (Issues 
include  whether  the  Administrative  Law 
Judge  erred  in  awarding  compensation  to 
miners  in  proceednga  on  remand  from  a  prior 
Commission  decision.) 

Any  person  intending  to  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  20  CFR 
2706.150(a)(3)  and  Z706.160(e). 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  EUen  (202  653-5629/ 
(202)  566-2673  for  TDD  Relay. 
lean  H.  EUen, 
Agenda  Clerk. 
[FR  Doc.  88-11110  Filed  5-13-88;  1:54  pm] 

MLUNQ  CODE  STSS-OI-M 


NATIONAL  MEDIATION  BOARD 

TIME  AND  date:  2:00  p.m.,  Wednesday, 

June  8, 1988. 

place:  Board  Hearing  Room  8th  Floor, 

1425  K  Street,  NW.,  Washington,  DC. 

status:  Open. 

MATTSn  TO  BE  CONSIOERBX 

1.  RatiHcation  of  the  Board  actions 
taken  by  notation  voting  during  the 
month  of  May,  1988. 

2.  Other  priority  matters  which  may 
come  before  the  Board  for  which  notice 
will  be  given  at  the  earliest  practicable 
time. 

SUPPLEMENTARY  INFORMATION:  Copies 
of  the  monthly  report  of  the  Board's 
notation  voting  actions  will  be  available 
from  the  Executive  Director's  office 
following  the  meeting. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Charles  R.  Barnes, 
Executive  Director,  Tel:  (202)  523-5920. 

Date  of  Notice:  May  9. 1988. 
Chailes  R.  Barnes, 

Executive  Director.  National  Mediation 
Board. 

[FR  Doc.  88-11061  Filed  5-13-88;  10:01  am] 
BHJJNQ  COOC  7S6e-01-M 


NATIONAL  TRANSPORTATION  SAFETY 

BOARD 

TIME  AND  date:  9:30  a.m.,  Tuesday,  May 

24,1988. 

PLACE:  Board  Room.  Eighth  Floor.  800 

Independence  Avenue,  SW., 

Washington.  DC  20594. 

status:  Open. 


MATTERS  TO  BE  CONSIDERED: 

1.  Railroad  Accident  Report:  Head  on 
Collision  of  Southern  Pacific 
Transportation  Company  Freight  Trains 
Extra  7267  East  and  Extra  7791  West,  at 
Yuma,  Arizona,  June  15. 1987. 

2.  Highway  Accident  Report: 
Academy  Lines.  Ina.  Intercity  Bus  Run- 
Off-Road  and  Overturn.  Middletown. 
New  Jersey.  September  6. 1987. 

FOR  MORE  INFORMATION  CONTACT:  Bea 

Hardesty  (202)  382-6525. 

Bea  Hardesty 

Federal  Register  Liaison  Officer. 

May  13. 1988. 

[FR  Doc.  8&-11135  Filed  5-13-88;  3:46  pm] 
MLUNQ  COOE  7S3»-01-M 

NUCLEAR  REQULATORY  COMMISSION 

date:  Weeks  of  May  16.  23.  30.  and  June 
6.1988. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Open  and  Closed. 
MATTERS  TO  BE  CONSIDERED: 
Week  of  May  16 

Tuesday.  May  17 

2:00  p.m. 
Briefing  by  DOE  on  High  Level  Waste 
Program  {Public  Meeting 

Wednesday.  May  18 

2:00  p.m. 
Annual  Briefing  by  INPO  {Public  Meeting] 

Thursday,  May  19 

2:00  pjn. 
Briefing  on  NAS  Human  Factor 
Recommendations  (Public  Meeting) 
3:30  pjB. 
Afifirmation/Diacussian  and  Vote  (Public 
Meeting)  (if  needed) 

Friday,  May  20 

10:00  a.m. 
Discussion/Possible  Vote  of  Full  Power 
Opeating  License  for  Braidwood-2 
(Public  Meeting) 

Weak  of  May  ZS— Taotathw 

Thursday,  May  26 

3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed] 

Week  of  May  SO— TenUtive 

Tuesday.  May  31 

2:00  p.m. 
Briefing  on  Human  Factors  Program  and 
NRC  Views  of  NAS  Recommendations 
(Public  Meeting) 


Wednesday,  June  1 
2.-00  p.m. 
Briefing  on  Master  Plan  for  Integrating  All 
Severe  Accident  Issues  [Public  Meeting) 
3:30  p.m 
AffirmationZ/Discussion  and  vote  (Public 
Meeting]  (if  needed) 

Friday.  June  3 

lOHX)  a.m. 
DOE  Briefing  on  LLW  Program,  West 
Valley  Demonstration  Project  and 
Uranium  Mill  Tailings  Remedial  Action 
Project  (Public  Meeting] 

Week  of  June  6— Tentative 

Thursday.  June  9 
10:00  a.m. 


Briefing  on  Status  of  Pilgrim  (Public 
Meeting) 
11:30  a.m. 
A^irmation/Discussion  and  Vote  [Public 
Meeting)  (if  needed] 

ADDITIONAL  INFORMATION:  Affirmation 
of  "Motion  to  Modify  or  Quash 
Subpoenas  in  Farley  Nuclear  Plant 
Investigation"  [Public  Meeting)  was 
held  on  May  6.  Affirmation  of  "Final 
Rule  Amendments  to  10  CFR  Parts  30, 
40,  50,  51,  70,  and  72:  General 
Requirements  for  Decommissioning 
Nuclear  Facilities  (SECY-87-309)" 
[Public  Meeting)  was  held  on  May  12. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 


time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  verify  the  status  of  meetings  call 
(recording)— (301)  492-0292. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  William  Hill  (301)  492- 
1661. 

William  M.  HUl,  |r.. 
Office  of  the  Secretary. 
May  12. 1988. 

[FR  Doc.  88-11137  Filed  5-13-88;  4:02  pm] 
MLUNQ  COOE  7$M-01-M 
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Corrections 


UMI 


Federal  Register 
Vol.  S3.  No.  95 
Tuesday.  May  17.  19M 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  ttie  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  ttie 
Office  of  ttie  Federal  Register.  Agency 
prepared  corrections  are  Issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  ttWi 
issue. 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 
Department  of  the  Navy 
DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[8-00154  i-uyi] 

Special  Nevada  Report;  Meetings 

Correction 

In  notice  document  88-9473  beginning 
on  page  15272  in  the  issue  of  Thursday, 
April  28, 1988,  make  the  following 
correction: 

On  page  15272,  in  the  third  cohimn, 
under  DATES,  in  the  13th  line,  the  date 
for  the  Fallon,  Nevada,  meeting  should 
read  "May  18".  T 

MLLMG  CODE  150541-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  704 
(OPT&S2032;  FRL-3372-6] 


EDTMPA  and  its  Salts;  Submission  of 
Notice  of  Manufacture  or  Import 

Correction 

In  proposed  rule  document  88-9522 
beginning  on  page  15428  in  the  issue  of 
Friday,  April  29, 1988,  make  the 
following  corrections:  I 

1.  On  page  15429,  in  the  table,  in  tile 
right  column,  in  the  12th  entry,  after 
"(methylene)!"  insert "]".  j 

§704.95    [Corrected] 

2.  On  page  15431,  in  §  704.95(a).  in  the 
table,  in  the  right  column,  in  the  fifth 
entry,  after  "[[ '  insert  "[". 

BILLING  CODE  1505-01-O 


ENVIROC^MENTAL  PROTECTION 
AGENCY 

[OPTS-517D%  FRL<3370-2] 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Premanufacture 
Notices 

Correction 

In  notice  document  88-9100  beginning 
on  page  14839  in  the  issue  of  Tuesday, 
April  26. 1988,  make  the  following 
corrections: 

1.  On  page  14840,  in  the  third  column, 
under  "P88-66tf\  in  the  fifth  line,  "1- 
amino"  should  read  "1-amino". 

2.  On  page  14842,  in  the  second 
column,  in  the  last  line,  insert  a  hyphen 
between  "4"  and  "isononyl".  /^ 

3.  On  page  14843,  in  the  first  column, 
under  "P  88-729',  in  the  fifth  line,  insert 
a  dash  between  "10,200"  and  "42,000". 

4.  On  page  14849.  in  the  first  column, 
under  "P  88-882",  in  the  third  line,  insert 
a  hyphen  between  "2-"  and 
"Propenoxy". 

5.  On  page  14850,  in  the  first  column, 
under  "P  88-907",  in  the  eighth  line  ">0" 
should  read  ">  4.0". 

BILLING  COOE  1S0fr4>1-D 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  aiKl  Drug  Administration 
21  CFR  Part  868 
[Docket  No.  83N-0193] 

Medical  Devices;  Offers  To  Submit  or 
To  Develop  a  Performance  Standard 
for  Breathing  Frequency  Monitor 
(Neonatal  Apnea  Monitor) 

Correction 

In  proposed  rule  document  88-8874 
beginning  on  page  13296  in  the  issue  of 
Friday,  April  22, 1988,  make  the 
following  correction: 

On  page  13297,  in  the  third  column,  in 
the  third  complete  paragraph,  in  the 
sixth  line.  "FDS"  should  read  "FDA". 

BILLINO  COOE  1S0M>14> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Servica 

42  CFR  Part  57 

Grants  for  Residency  Training  In 
General  Internal  Medldne  and  General 
Pediatrics 

Correction 

In  proposed  rule  document  88-9779 
beginning  on  page  15710  in  the  issue  of 
Tuesday,  May  3, 1988,  make  the 
following  corrections: 

1.  On  page  15712.  in  the  first  column, 
in  paragraph  6.,  in  the  third  line, 
"residency"  was  misspelled. 

2.  On  the  same  page,  in  the  second 
colimin.  in  the  paragraph  headed 
Regulatory  Flexibility  Act  and  Executive 
Order  12291.  the  15th  and  16th  hues 
should  be  removed. 

§57.3104    [Corrected] 

3.  On  page  15713,  in  the  second 
column,  in  paragraph  (d),  in  the  last  line, 
between  "of  and  "§  57.3105(a)(ll)". 
insert  "§  57.3105  with  special  attention 
to  the  requirements  of. 

BILLING  COOE  1S0MI14 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(CO-940-08-4220-10;  COC  48469] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  Colorado 

Correction 

In  notice  dociunent  88-9933  beginning 
on  page  16196  in  the  issue  of  Thursday. 
May  5. 1988,  make  the  following 
corrections: 

1.  On  page  16196.  in  the  third  column, 
under  "Pike  National  Forest"  the  eighth 
line  should  read  "Sec.  33,  SEy4SEV4  and 
SV4NEy4SEV4". 

2.  On  page  16197,  In  the  first  column. 
"T.  13  S..  R.  73  W.."  should  read  "T.  13 
S.,  R.  72  W.,". 

BILLING  COOE  150S^>1-0 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspace  Docket  No.  87-ANM-1 1  ] 

Alteration  of  Transition  Area,  Missoula, 
MT;  Correction 

Correction 

In  rule  document  88-7885  beginning  on 
page  11840  in  the  issue  of  Monday,  April 
11. 1988,  make  the  following  corrections: 

§71.181    (Corrected] 

.  On  page  11841,  in  the  first  column,  in 
§  71.181,  under  "Missoula.  Montana 
(Revised)",  in  the  7th  line,  "northwest" 
should  read  "northeast",  and  in  the  12th 
line  "southwest"  should  read 
"southeast". 

BIUJNQ  COOE  1S0S<01-D 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  88-ASW-18] 

Alteration  of  VOR  Federal  Airways;  TX 

Correction 

In  rule  document  88-10146  beginning 
on  page  16387  in  the  issue  of  Monday. 
May  9. 1988.  make  the  following 
correction: 

On  page  16387.  in  the  third  column, 
under  DATES,  in  the  fourth  line,  "June  7. 
1988"  should  read  "June  17. 1988". 

BILLINQ  COOE  1S06.014> 


UMI 


Tuesday 
May  17,  19M 


Part  II 


Department  of  the 
Treasury 

Bureau  of  Alcohol,  Tobacco,  and 
Firearms 

27  CFR  Parts  19,  etc. 
Occupational  Taxes  Relating  to  Alcohol, 
Tolmcco,  and  Firearms;  Treasury 
Decision,  Final  Rule 
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DEPARTMENT  OF  THE  TREASURY 
Buraau  of  Alcohol,  Tobacco,  and 


27  CFR  Parta  19. 20, 22, 2S,  70. 179, 
194, 197, 231. 240, 2S0, 270, 285,  and 
290 

{TJi.ATF-271) 

Occupational  Tama  Ralatins  to 
Alooliol,  TolMCOo,  and  nraanna 


r.  Bureau  of  Alcohol.  Tobacco, 
and  Firearms  (ATF).  Treasury. 
action:  Treasury  decision.  Final  ml*. 


f:  This  final  rule  implements 
sectioD  10512  of  the  Omnibus  Budget 
ReconciUation  Act  of  1987,  Pub.  L  lOO- 
203.  This  section  amended  the  Internal 
Revenue  Code  to  require  alcohol, 
tobacco  and  National  Firearms  Act 
(NFA)  proprietors  to  pay  new  or 
increased  special  (occupational)  taxes. 
Pn^etors  become  liable  for  the  new  or 
increased  special  taxes  as  of  January  1, 
ISeS.  However,  proprietors  in  business 
on  January  1,  IMS,  will  have  until  April 
1. 1968,  to  file  special  tax  returns  and 
pay^iesa  occupational  taxes. 
Thereafter,  the  taxes  will  be  due  July  1 
of  each  year. 

roATi:  January  1,1968. 


jmON  CONTACIi 

Robert  White  or  Steve  Simon,  Wine  and 
Beer  Branch  (202-566-7628),  or  Shiriey 
Osbome.  Di^illed  Spirits  and  Tobacco 
Branch  (202-566-7531),  Ariel  Rios 
Federal  Building.  1200  Pennsylvania 
AvciHie  NW.,  Washington.  DC 
MION: 


BackgitMuid 

^ledal  (occupational)  tax  is  imposed 
on  persons  who  are  engaged  in  certain 
spcNafied  occupations.  Prior  to  Pub.  L 
100-208.  the  tax  was  imposed  on  die 
following  occupations  under  ATF's 
jurisdiclion:  Wholesale  and  retail 
defers  in  tiquor  (q>Mts.  wine,  and/or 
beer),  wfaolmale  and  retail  dealers  In 
beer  only,  limited  retaU  dealers, 
brewers,  manufacturers  of  nonbeverage 
products  (A04BP),  and  importers, 
manufacturers  and  dealers  in  NFA 
firearms  (including  importers, 
manufacturers  and  dealers  in  weapons 
classified  as  "any  other  weapon"). 
Public  Law  100-203  increased  the 
special  tax  rates  for  most  proprietort 
«vho  currenUy  pay  special  tax.  and 
in^KMed  new  special  taxes  on 
proprietors  under  ATFs  jurisdlctioa ; 
who  do  not  currenUy  have  to  pay 
special  tax.  The  new  law  repMled  the 
special  (occupational)  tax  formeriy 
imposed  upon  limited  retail  dealers.  The 
term  "limited  retail  dealer,"  i^iteh  i» 


defined  in  26  U.S.C.  5122(c),  refers  to 
persons  who  sell  alcoholic  beverages  at 
events  of  limited  duration,  such  as  lodge 
picnics,  county  fairs,  etc. 

New  Oocupatiooal  Taxes 

Special  (occupational)  taxes  have 
been  imposed  for  the  first  time  on  the 
occupations  shown  in  the  following 
chart  These  new  taxes  apply  equally  to 
Federal,  State,  and  local  government 
agencies  and  instrumentalities  engaged 
in  any  of  the  taxable  activities.  The  new 
special  taxes  are  imposed  at  the 
following  rates: 

Rates  of  New  Taxes 


TvDS  of  oraotMor 


Dtrt— d^ipW»  py  (lncluifc>B  alcohrt 
fiMl  planis,  npMinMntit  piinM,  tni 
vh^ttnttf  fMMfcH  ptMniB^.........;.... 

Dliaim  ipirNa  ftm*  (groM  raea^  in 
pfwrious 
$600,000).. 

riumlwl  wiiiB 

Bondad  wJM  osSar  ^RiM  r«oijplB  In  pi»> 
wtous  lanWt  yvar  ton  ttwn  S600.000).. 

Bondad  wina  wanhbuaa... 

Bondad  «»tna  wawhouaa  (groaa  raoaipd 
in  fmvloua  taxabla  yaar  laaa 
SSOOkOOO) 

Taxpaid  mAm  boWng  houaa. __... 

Tm^tH  «iiM  boMng  houaa  (groaa 
oaipia  ki  p«a«ioua 
than  tS0O,O0O» 

i^aHv   n  ipaaaay 
■pi*a_™... 

Uaar  of  ■padaly'danalurad  dMMad  ai»- 
teOndudhg  raoowarar  of  ipaciaSy  Xf 
oonplaliiy  danailufad  <Saiaad  tpirtla)  ~- 

PnnialK  who  sroeuraa  or  uaaa  lax  Iraa 

,  iioohoi  undar  26  U.8.&  S214<a)  (2)  or 

ra — .__ . — ._.: _. 

Manutaclurar  of  tabaooo  produda-. :_ 

Manulacanr  of  Wmoco  products  (groaa 
racaipts  in  pravtous  laxaua  yov  laaa 

than  KOOfiOOt 

of 

of 
tubaa  (greaa  raca^  in  praUous  tai- 

«bla  yaar  laaa  Stan  S6O0,0«9 l.. 

Export  warshouaa  proprialoi .... 

Export  warsfnuaa  pioprialor  (giroaa  rih 

in  prw^ous  taxabia  yaar  laaa 

S600,000) „.__»- 


psryaar 


$14)00 


800 

1.000 

500 

IXMiO 


aoo 

1.000 


MO 

280 

280 


280 
iJOOO 


800 

IXiOO 


800 

1,000 


800 


Increased  Oocupalioiial  Taxes 

Special  (occupational)  taxes  have 
been  increased  lor  wholesale  and  retail 
Uquor  dealers,  wholesale  and  retail  beer 
dealers,  manufacturers  of  nonbeverage 
products  (MNBP).  brewers,  and 
importers,  manufacturers  and  dealers  of 
National  nrearms  Act  (NFA)  &eaims. 
The  new  law  iilau  eliminated  the 
separate  tax  category  for  inqiortars, 
manufacturers,  and  dealers  in  weapons 
classified  as  "any  other  weap<m.''  These 
proprietors  must  pay  special  taxes- at  the 
same  rate  as  othm  NFA  firearms 


proprietors.  The  increased  tax  rates  are 
shown  below: 

iNcnEASEO  Annual  Tax  Rates 


Typaof  piopiialiji 


Whotasaiakiuordatfar.. 


BranMr  (laaa  Ihan  500  banala 


^roaa  racaipis  In  pr^ 
vioua  taxabia  yaar  laaa  than 
1600,000) 

Bfawar  (laaa  than  800  tiirrala 
par  yaar  groaa  raoaipts  in 
prmAam  taxabia  yaar  laaa 
than  $80a0O0) 

Manufaclurar  of  nonbavanga 
products  (25  proof  gaflona 
or  laaa) „. 

Manufaclurar  of  nonbavaraga 
products  (SO  proof  gaSona 
or  laaa) . . 

Manufaclurar  of  nonliavaraga 
products  (moro  than  SO 
proof  galena) . 


1— importar  of  NFA  9n- 


Claia  1— ^mponsr  of  NFA  Hn^ 
anna  (graaa  noaipis  in  pr^ 


SSOO.OOO). 


2-Manutacknr  of  NFA 


Cleia  2— Mmifaolurar  of  NFA 
Sraarma  (graaa  laoaipta  in 
prwtiOus  tBoUa  yaar  laaa 
twn  $100.000^ 

OMsa  $    Daalai  in  NFA  »a- 


Oldrals 


$255 

123 
54 
24 

110 

55 

110 

56 

28 

SO 

100 

soo 

800 
800 


$500 
500 

280 
250 

iJOOO 

1.000 


800 

SOO 
SOO 
800 

800 

1,000 

SOO 

1.00» 


■SamaaaoiaaaZ 
■  Sama  aa  daaa  3. 


Reduced  Oecupalienal  Taxes  for  Small 
Proprietots 

For  certain  occupations,  as  indicated 
in  the  above  charts,  small  proprietors 
are  taxed  at  a  reduced  rate.  To  qualify 
for  the  reduced  rate,  a  proprietor  must 
have  gross  receipts  (for  the  most  recent 
taxable  year)  of  less  than  $500,000. 
'Taxable  year"  in  this  context  refers  to 
the  taxpayer's  income  tax  year,  not  the 
special  (occupational)  tax  year.  The 
term  "gross  receipts"  means  all  of  the 
tajqtayer's  gross  receipt*— not  Just  those 
derived  firom  the  busineiM  subject  to 
^)ecial  tax  Gross  receipts  are  reduced 
by  returns  and  allowances  onde  during 
&  taxable  year,  as  provided  in  26 
U.S.C  448(a)(3).  Gross  receipts  for  any 
taxable  year  of  less  than  12  foonths  shall 
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be  annualized  by  multiplying  the  gross 
receipts  for  the  short  period  by  12  and 
dividing  the  result  by  the  number  of 
months  in  the  short  period,  as  required 
by  26  U.S.C.  448(c)(3). 

All  persons  treated  as  one  taxpayer 
under  28  U.S.C.  5061(e)(3)  (pertaining  to 
"controlled  groups")  shall  be  treated  as 
one  taxpayer  for  purposes  of 
determining  eligibility  for  the  reduced 
rate  of  tax.  Proprietors  of  new 
businesses  that  have  not  yet  begun  a 
taxable  year,  as  well  as  proprietors  of 
existing  businesses  that  have  not  yet 
ended  a  taxable  year,  who  commence  a 
new  activity  subject  to  special  tax,  are 
eligible  for  the  reduced  tax  rate  unless 
the  business  is  a  member  of  a 
"controlled  group."  Complete  rules  for 
determining  eligibility  for  the  reduced 
special  (occupational)  tax  rate  are 
contained  in  the  regulations  prescribed 
by  this  Treasury  decision. 

Filing  of  Return  and  Payment  of  Special 
Tax 

Every  person  who  engages  in  a 
business  subject  to  special 
(occupational)  tax  is  required  to  file  a 
special  tax  retiim,  ATF  Form  5630.5, 
with  payment  of  tax,  before  commencing 
operations.  Form  5630.5  shall  be 
completed  in  accordance  with  the 
instructions  on  the  form  and  shall  be 
mailed,  along  with  remittance,  to  the 
address  indicated  on  the  form. 
Thereafter,  the  taxpayer  will  receive  a 
bill  on  Form  5630.5  prior  to  the  first  day 
of  July  in  each  year.  The  bill  will  contain 
certain  preprinted  information.  The 
taxpayer  shall  complete  and  sign  the 
Form  5630.5  in  accordance  with  the 
instructions  on  the  form  and  mail  the 
form,  along  with  remittance,  to  the 
address  indicated  on  the  form.  If  the 
taxpayer  does  not  receive  a  renewal 
notice  on  ATF  Form  5630.5  before  the 
tax  is  due,  the  taxpayer  shall  obtain  a 
blank  ATF  Form  5630.5  from  any  ATF 
office  and  complete  the  form  in 
accordance  with  the  instructions  on  the 
form.  The  taxpayer  shall  then  mail  the 
completed  tax  return  form,  with 
remittance,  to  the  address  indicated  on 
the  form. 

Special  (occupational)  taxes  are 
normally  prorated  for  new  proprietors 
who  commence  operations  after  July  1  of 
the  tax  year.  The  only  exceptions  are 
manufacturers,  importers,  and  dealers  in 
NFA  firearms,  and  manufacturers  of 
nonbeverage  products.  Those 
proprietors  must  pay  the  full  annual 
special  tax  for  the  tax  year  during  which 
they  commence  operations.  For  all 
others,  the  initial  tax  is  computed  from 
the  first  day  of  the  month  in  which 
liability  is  incurred  until  the  30th  day  of 
June  following.  Tax  in  subsequent  years 


is  computed  for  the  entire  tax  year  (July 
1  through  June  30).  Complete  procedures 
for  the  preparation  and  filing  of  special 
tax  returns  and  the  payment  of  the  tax 
are  prescribed  in  the  regulations 
amended  by  this  final  rule. 

Any  person  required  by  law  to  file  a 
return  and  pay  tax  who  fails  to  file  the 
return  and  pay  tax  on  or  before  the  last 
day  prescribed  shall  pay,  as  an  addition 
to  the  tax,  a  penalty  for  both  failure  to 
file  a  return  and  for  failure  to  pay  the 
tax.  In  addition,  interest  is  due  on 
unpaid  special  tax  from  the  date  the  tax 
was  required  to  be  paid  to  the  date  paid. 
Interest  shall  be  charged  for  each  day  at 
the  rate  prescribed  by  law  in  effect  on 
that  day.  For  more  information 
concerning  the  computation  of  penalties 
and  interest,  refer  to  Subpart  E  of  27 
CFR  Part  70  and  Subpart  H  of  27  CFR 
Part  194. 

Transition  Rule 

The  new  regulations  on  special 
(occupational)  tax  take  effect  on  January 
1, 1988.  However,  taxpayers  who  were 
in  business  on  that  date  will  not  have  to 
file  a  tax  return  and  pay  the  increased 
or  new  tax  until  April  1, 1988. 
Thereafter,  the  tax  return  must  be  filed 
and  the  tax  paid  on  or  before  July  1  of 
each  year. 

For  purposes  of  determining  the 
amount  of  increased  or  new 
occupational  tax  due  on  April  1, 1988, 
under  this  transition  rule,  any  person 
engaged  on  January  1, 1988,  in  any  trade 
or  business  subject  to  such  a  tax  shall 
be  treated  as  having  first  engaged  in  the 
taxable  trade  or  business  on  that  date.  If 
the  taxpayer  previously  paid  an 
occupational  tax  in  respect  of  any 
premises  for  taxable  period  which  began 
before  January  1, 1988.  and  includes  that 
date,  the  increased  occupational  tax 
imposed  by  this  transition  rule  in 
respect  of  those  premises  shall  not 
exceed  one-half  the  excess  (if  any]  of — 

(a)  The  annual  rate  of  occupational 
tax  in  effect  on  January  1. 1988,  over 

(b)  The  annual  rate  of  such  tax  in 
effect  on  December  31, 1987. 

Filing  of  Return  and  Payment  of  Special 
Tax  During  Transition  Period 

During  the  period  between  January  1, 
1988,  and  April  1, 1988,  taxpayers  of 
record  will  be  sent  a  bill  on  one  of  three 
supplemental  forms.  If  the  taxpayer 
owed  but  did  not  pay  special  tax  for  the 
current  tax  year,  then  the  taxpayer  will 
be  sent  ATF  Form  5630.5  Supplemental  1 
to  cover  the  delinquent  tax  due  plus  the 
tax  for  the  transition  period  between 
January  1, 1988,  and  June  30, 1988.  If  the 
taxpayer  paid  special  tax  for  the  current 
year,  the  taxpayer  will  be  sent  ATF 
Form  5630.5  Supplemental  2  to  cover  the 


increased  tax  for  the  transition  period 
between  January  1, 1988,  and  June  30, 
1988.  If  the  taxpayer  was  not  previously 
required  to  pay  special  tax  but  is  now 
required  to  pay  special  tax  due  to  the 
change  in  the  law.  the  taxpayer  will  be 
sent  AFT  Form  5630.5  Supplemental  3  to 
cover  the  tax  for  the  transition  period 
between  January  1. 1988,  and  June  30, 
1988. 

Taxpayers  who  receive  either  ATF 
Form  5630.5  Supplemental  1,  2,  or  3  shall 
fill  out  the  form  in  accordance  with  the 
instructions  on  the  form  and  shall  mail 
the  form,  with  remittance  of  tax,  on  or 
before  April  1, 1988,  to  the  address 
indicated  on  the  form.  If  a  taxpayer  does 
not  receive  a  bill  on  ATF  Form  5630.5 
Supplemental  1, 2,  or  3,  he  or  she  is  still 
required  to  file  a  tax  return  and  pay  the 
tax  on  or  before  April  1, 1988,  in 
accordance  with  the  transition  rule 
described  earlier  in  this  preamble.  Tax 
returns  may  be  obtained  by  contacting 
any  ATF  office.  The  taxpayer  shall  then 
mail  the  return,  with  remittance,  to  the 
address  indicated  on  the  form. 

Examples  of  Transition  Rule 

Example  1 

A  wholesale  beer  dealer  is  in  business 
as  of  January  1, 1988,  and  has  previously 
paid  special  tax  at  the  rate  of  $123  a 
year  for  the  period  July  1, 1987.  through 
June  30, 1988.  This  dealer  would  become 
liable  for  the  additional  tax  on  January 
1, 1988,  but  would  not  have  to  file  the 
tax  return  or  pay  the  additional  tax  until 
April  1, 1988.  The  tax  would  cover  the 
period  fiom  January  1, 1988,  through 
June  30, 1988.  The  tax  would  be 
computed  as  one-half  the  difference 
between  the  new  tax  rate  and  the  old 
tax  rate.  This  computation  would  be  as 
follows:  V4($500-$123)  = 
V4($377)  =$188.50. 

Example  2 

A  proprietor  of  a  distilled  spirits  plant 
is  in  business  as  of  January  1, 1988. 
Previous  law  and  regulations  did  not 
require  such  proprietors  to  pay  special 
(occupational)  taxes  so  none  was  paid. 
The  distilled  spirits  plant  proprietor 
would  become  liable  for  the  new  tax  on 
January  1, 1988,  but  would  not  be 
required  to  file  the  tax  return  or  pay  the 
new  tax  until  April  1, 1988.  The  tax 
would  cover  the  period  from  January  1, 
1988.  through  June  30, 1988.  The  tax 
would  be  computed  as  one-half  the 
difference  between  the  new  tax  rate  and 
the  old  tax  rate.  This  computation  would 
be  as  follows:  V^($1000-$0)  = 
V^($1000)=$500. 

If  the  gross  receipts  of  the  distilled 
spirits  plant  proprietor  (for  the  most 
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recent  taxable  year  ending  before  the 
hnX  day  of  the  taxable  period  to  which 
the  special  (occupational)  tax  relates] 
are  less  than  $500,000,  then  the 
proprietor  would  qualify  for  the  reduced 
rate  of  $500  per  year.  In  this  example, 
such  a  small  proprietor  would  only  be 
required  to  pay  one-half  the  reduced 
rate.  Therefore,  the  proprietor  would 
pay  $250  on  or  before  April  1, 1988. 

Examples 

A  manufacturer  of  NFA  firearms 
began  business  on  December  15, 1987. 
Since  special  tax  for  this  proprietor  is 
not  prorated,  the  proprietor  filed  a  tax 
return  and  paid  tax  in  the  amount  of 
$500  for  the  period  covering  December 
15, 1987  through  June  30, 1988.  The 
proprietor  would  become  Uable  for  the 
additional  tax  on  January  1, 1988,  but 
would  not  have  to  file  tlie  tax  retimi  or 
pay  the  additional  tax  until  April  1, 1988. 
The  tax  would  cover  the  period  from 
January  1, 1968,  throu^  June  30, 198a 
The  tax  would  be  computed  as  one-half 
the  difference  between  the  new  tax  rate 
and  the  old  tax  rate.  This  computation 
would  be  as  follows:  ^^($1000  | 

-$500)=V4($500)=$250.  ' 

If  this  manufacturer  had  gross  receipts 
of  less  than  $5Oa000  and  thus  qualified 
for  the  reduced  rate  as  a  small 
proprietor,  the  tax  owed  in  this  example 
would  be  ^4($500  -  $500)  which  would 
be  zero.  In  this  case,  the  {woprietor 
should  file  a  tax  return  but  would  show 
zero  balance  due. 


Regulatory  FhxibUtty  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  a  final 
regulatory  flexibility  analysis  (5  U.S.C 
604}  are  not  applicable  to  this  final  rule 
because  the  agency  was  not  required  to 
publish  a  general  notice  of  proposed 
rulemaking  under  5  U.S.C  553  or  any 
other  law. 

Executive  Order  12291  i 

In  compliance  with  Executive  Order 
12291,  ATF  has  determined  that  this 
final  rule  is  not  a  "major  rule,"  because 
the  economic  effects  flow  directly  from 
the  underlying  statute  and  not  fi-om  this 
final  rule.  Therefore,  it  is  found  that  this 
final  rule  will  not  result  in: 

(a)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(b)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(c)  Significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  conq)ete  with  foreign- 


based  enterprises  in  domestic  or  export 
markets. 

PapeiwofK  Keandion  Act 

The  requirement  to  file  a  special 
(occupational)  tax  return  has  been 
previously  approved  by  the  Office  of 
Management  and  Budget  imder  Control 
Number  1512-0472. 

Administtadve  Procedure  Act 

Because  this  final  rule  merely 
implements  a  law  which  has  increased 
special  (occupational)  taxes  and 
imposed  new  special  (occupational) 
taxes  on  alcohol,  tobacco  and  NFA 
firearms  proprietors,  and  because 
immediate  guidance  is  necessary  to 
implement  the  new  and  increased  tax 
rates,  it  is  found  to  be  imnecessary  and 
impracticable  to  issue  this  Treasury 
decision  with  notice  and  public 
procedure  thereon  under  5  U.S.C.  553(b) 
or  subject  to  the  effective  date  limitation 
of5U.S.a553(d). 

Drafting  Infbimation 

The  principal  authors  of  this 
document  are  Robert  White  and  Steve 
Simon  of  the  Wine  and  Beer  Branch,  and 
Shiriey  Osborne  of  the  Distilled  Spirits 
and  Tobacco  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 

List  of  Subjects 

27CFRPartl9 

Administrative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverage.  Authority  delegations 
(Government  agencies).  Claims. 
Chemicals,  Customs  duties  and 
inspection.  Electronic  fund  transfers. 
Excise  taxes.  Exports.  Gasohol,  Imports, 
Labeling,  Liquors,  Packaging  and 
containers,  Puerto  Rica  Reporting  and 
recordkeeping  requirements.  Research, 
Security  measures.  Spices  and 
flavorings.  Stills.  Surety  bonds, 
Tran^Mvtatkm,  Vinegar,  Virgin  Islands, 
Warehouses,  Wine. 

27CFRPart20 

Administrative  practice  and 
procedure,  Advertising,  Alcohcd  and 
alcohol  beverages.  Authority  delegatons 
(Government  agencies).  Chemicals, 
Claims,  Cosmetics,  Excise  taxes. 

27CFRPart22 

Administrative  practice  and 
procedure.  Advertising.  Aladiol  and 
alcohol  beverages.  Authority 
delegations  (Government  agencies). 
Claims.  Excise  taxes.  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 


27CFBPart2S 

Administrative  practice  and 
procedure,  Authority  delegations 
(Government  agencies).  Beer,  Claims. 
Electronic  fund  transfers.  Excise  taxes. 
Labeling,  Packaging  and  containers. 
Reporting  and  recardke^ung 
requirements.  Research.  SiB«ty  bonds. 
TransportatitxL 

27  CFR  Part  70 

Administrative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverages.  Authority  delegations 
(Government  agencies),  ClaiAis,  Excise 
taxes,  Fireamis  and  aoHnunition, 
Government  employees.  Law 
enforcement.  Law  enforcement  officers. 
Tobacco. 

27CFRPaitl79 

Administrative  practice  and 
procediu-e.  Arms  and  munitions. 
Authority  delegations  (Government 
agencies).  Customs  duties  and 
inspection,  Exports,  Imports.  Military 
personnel.  Penalties,  Reporting 
requirements.  Research,  Seizures  and 
forfeitures.  Transportation. 

27  CFR  Part  194 

Alcohol  and  alcoholic  beverages. 
Authority  delegations  (Government 
agencies).  Beer,  Claims,  Excise  taxes, 
Exports,  Labeling,  Liquors,  Packaging 
and  containers.  Penalties,  Reporting  and 
recordkeephig  requirements.  Wine. 

27CFRPartl97 

Alcohol  and  alcohc^c  beverages. 
Authority  delegations  (Government 
agencies),  Claims.  Drugs.  Excise  taxes. 
Foods,  Spices  and  flavorings,  Surety 
bonds,  Rieporting  and  recordkeeping 
requirements. 

27  CFR  Part  231 

Administrative  practice  and 
procedure,  Autlwrity  delegations 
(Government  agencies),  Labeling, 
Packaging  and  containers.  Reporting 
requirements.  Wine. 

27CFRPart240 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Claims, 
Electronic  fund  transfers.  Excise  taxes. 
Exports,  Food  additives.  Fruit  juices. 
Labeling,  Liquors,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements.  Research.  Sdentific 
equipment  Spices  and  flavorings.  Surety 
bonds.  Transportation,  Vinegar. 
Warehouses,  Wine. 


27  CFR  Part  250 

Administrative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverages.  Authority  delegations.  Beer, 
Claims,  Customs  duties  and  inspection. 
Drugs,  Electronic  funds  transfers,  Excise 
taxes.  Foods,  Liquors,  Packaging  and 
containers,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements.  Spices  and 
flavorings,  Surety  bonds. 
Transportation,  Virgin  Islands, 
^yarehouse8,  Wine. 

27  CFR  Part  270 

•  Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies),  Cigars  and 
cigarettes.  Claims,  Electronic  fund 
transfers.  Excise  taxes.  Labeling, 
Packaging  and  containers,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Seizures  and  forfeitures. 
Surety  bonds. 

27  CFR  Part  285 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies),  Cigarette  papers 
and  tubes.  Cigars  and  cigarettes,  Claims, 
Excise  taxes.  Packaging  and  containers. 
Penalties,  Reporting  and  recordkeeping 
requirements,  Seiziu«s  and  forfeitures. 
Surety  bonds. 

27  CFR  Part  290 

Administrative  practice  and 
procedure.  Aircraft  Authority 
delegations  (Government  agencies). 
Cigarette  papers  and  tubes.  Cigars  and 
cigarettes,  Claims,  Customs  duties  and 
inspection.  Excise  taxes,  Exports, 
Foreign  trade  zones.  Labeling,  Packaging 
and  containers.  Penalties,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds.  Vessels,  Warehouses. 

Issuance 

Title  27  CFR  is  amended  as  follows: 

PART  19— DISTILLED  SPIRITS 
PLANTS 

Paragraph  1.  The  authority  citation  for 
Part  19  is  revised  to  read  as  follows: 

Authority:  19  U.S.C.  81c.  1311;  28  U.S.C. 
5001.  5002,  5004-5006.  5008,  5041,  5061.  5062, 
5066.  5081,  5101.  5111-5113.  5142,  5143.  5146. 
5171-5173.  5175.  5176,  5178-6181,  5201-5204, 
5206,  5207.  5211-5215,  5221-5223,  5231.  5232, 
5235.  5236.  5241-5243.  5271.  5273.  5301.  5311- 
6313.  5362.  5370.  5373.  5501-5505.  5551-5555. 
6559.  5561.  5562.  5601.  5612.  5682.  6001.  6065. 
6109,  6302.  6311.  6676.  6806,  7011,  7510.  7805: 
31  U.S.C.  9301.  9303. 9304.  9306. 

Para.  2.  The  table  of  sections  for  Part 
19  is  amended  (1)  to  remove  {§  19.26 
and  19.27,  as  well  as  the  center  heading 
immediately  preceding  \  19.26,  (2)  to 
add  new  Subpart  Ca  immediately 


following  Subpart  C,  and  (3)  to  add  new 
S  19.906  in  Subpart  Y  immediately 
following  S  19.905.  As  amended,  the 
table  of  sections  reads  as  follows: 

Subpart  Ca— Special  (Occupational)  Taxes 

9GC- 

19.49  Liability  for  special  tax. 

19.50  Rates  of  special  tax. 

19.51  Special  tax  returns. 

19.52  Employer  identification  number. 

Special  Tax  Stamps 

19.53  Issuance,  distribution,  and 
examination  of  special  tax  stamps. 

19.54  Changes  in  special  tax  stamps. 


Subpart  Y— tNstHled  Spirits  for  Fuel  Use 

***** 

19.906    Special  (occupational]  tax. 
***** 

§§  19,26  and19.27   [Removed] 

Para.  3.  Sections  19.26  and  19.27,  as 
well  as  the  undesignated  center  heading 
immediately  preceding  §  19.26,  are 
removed  from  Part  19. 

Para.  4.  New  Supbart  Ca  is  added 
immediately  following  the  regulations  in 
Subpart  C,  to  read  as  follows: 

Subpart  Ca— Special  (Occupational) 
Taxes 

§19.49    UaUMty  for  special  tax. 

[a)  Proprietor  of  distilled  i_  irits 
plant — (1)  General.  Every  proprietor  of  a 
distilled  spirits  plant  shall  pay  a  special 
(occupational]  tax  at  a  rate  specified  by 
§  19.50.  The  tax  shall  be  paid  on  or 
before  the  date  of  commencing  business 
as  a  distilled  spirits  plant  proprietor, 
and  thereafter  every  year  on  or  before 
July  1.  On  commencing  business,  the  tax 
shall  be  computed  from  the  first  day  of 
the  month  in  which  liability  is  incurred, 
through  the  following  June  30. 
Thereafter,  the  tax  shall  be  computed 
for  the  entire  year  (July  1  through  June 
30). 

(2)  Transition  rule.  For  purposes  of 
paragraph  (a](l]  of  this  section,  a 
proprietor  engaged  in  distilled  spirits 
plant  operations  on  January  1, 1988, 
shall  be  treated  as  having  commenced 
business  on  that  date.  The  special  tax 
imposed  by  this  transition  rule  shall 
cover  the  period  January  1, 1988,  through 
June  30, 1988,  and  shall  be  paid  on  or 
before  April  1, 1988. 

(b)  Liquor  Dealer — (1)  General.  A 
proprietor  of  a  distilled  spirits  plant 
shall  be  subject  to  or  exempt  from  a 
liquor  dealer's  special  (occupational]  tax 
as  provided  in  part  194  of  this  chapter. 

(2)  Exemption  for  sales  by  a 
proprietor  of  a  distilled  spirits  plant.  A 
proprietor  of  a  distilled  spirits  plant  is 
not  required  to  pay  special  tax  as  a 
wholesale  or  retail  dealer  in  liquor 


because  of  sales,  at  the  principal  place 
of  business  or  at  the  distilled  spirits 
plant,  of  Uquor  which  at  the  time  of  sale 
is  stored  at  the  distilled  spirits  plant  or 
which  had  been  removed  and  stored  in  a 
taxpaid  storeroom  operated  in 
connection  with  the  distilled  spirits 
plant.  Each  proprietor  of  a  distilled 
spirits  plant  shall  have  only  one 
exemption  fiom  dealer's  special  tax  for 
each  distilled  spirits  plant.  The  distiller 
may  designate,  in  writing  to  the  regional 
director  (compliance),  that  the  principal 
place  of  business  will  be  exempt  fiom 
dealer's  special  tax;  otherwise,  the 
exemption  will  apply  to  the  distilled 
spirits  plant 

(c]  Each  place  of  business  taxable — 
(1)  General.  A  proprietor  of  a  distilled 
spirits  plant  incurs  special  tax  liability 
at  each  place  of  business  in  which  an 
occupation  subject  to  special  tax  is 
conducted.  A  place  of  business  means 
the  entire  office,  plant  or  area  of  the 
business  in  any  one  location  under  the 
same  proprietorship.  Passageways, 
streets,  highways,  rail  crossings, 
waterways,  or  partititions  dividing  the 
premises  are  not  sufficient  separation  to 
require  additional  special  tax,  if  the 
divisions  of  the  premises  are  otherwise 
contiguous. 

(2)  Exception  for  contiguous  areas.  A 
proprietor  of  a  distilled  spirits  plant 
does  not  incur  additional  special  tax 
liabiUty  for  sales  of  Uquor  made  at  a 
location  other  than  on  distilled  spirits 
plant' premises  described  on  the  notice 
of  registration,  Form  5110.41,  if  the 
location  where  such  sales  are  made  is 
contiguous  to  the  distilled  spirits  plant 
premises  in  the  manner  described  in 
paragraph  (c)(1)  of  this  section. 

(26  U.S.C.  5081,  5111,  5113,  5142,  5143) 

§19.50   Rates  of  special  tax. 

(a)  General.  Tide  26  U.S.C.  5081(a)(1) 
imposes  a  special  tax  of  $1,000  per  year 
on  every  proprietor  of  a  distilled  spirits 
plant. 

(b)  Reduced  rate  for  small  proprietors. 
Title  26  U.S.C.  5081(b)  provides  for  a 
reduced  rate  of  $500  per  year  with 
respect  to  any  distilled  spirits  plant 
proprietor  whose  gross  receipts  (for  the 
most  recent  taxable  year  ending  before 
the  first  day  of  the  taxable  period  to 
which  the  special  tax  imposed  by  §  19.49 
relates)  are  less  than  $500,000.  The 
"taxable  year"  to  be  used  for 
determining  gross  receipts  is  the 
taxpayer's  income  tax  year.  All  gross 
receipts  of  the  taxpayer  shall  be 
included,  not  just  the  gross  receipts  of 
the  business  subject  to  special  tax. 
Proprietors  of  new  businesses  that  have 
not  yet  begun  a  taxable  year,  as  well  as 
proprietors  of  existing  businesses  that 
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e.  the 
ictianj 


have  not  yet  ended  a  taxable  year,  who 
commence  a  new  activity  subject  toi 
special  tax.  qualify  for  the  reduced 
special  (occupational)  tax  rate,  unless 
the  business  is  a  member  of  a 
"controlled  group";  in  that  case, 
rules  of  paragraph  (c)  of  this  sectic 
shall  apply. 

(c)  Controlled  group.  AU  persons 
treated  as  one  taxpayer  under  26  U.S.C. 
5061(e)(3)  shall  be  treated  as  one 
taxpayer  for  the  purpose  of  determining 
gross  receipts  under  paragraph  (b)  of 
this  section.  "Contrived  group"  means  a 
controlled  group  of  corporations,  as , 
defined  in  28  U.S.C.  1563  and 
implementing  regulations  in  28  CFR  ' 
1.1563-1  through  1.1563-4.  except  that 
the  words  "at  least  80  percent"  shall  be 
replaced  by  the  words  "more  than  50 
percent"  in  each  place  they  appear  in 
subsection  (a)  of  TSi  U.S.C  1563,  as  well 
as  in  the  implementing  regulations.  Also, 
the  rules  for  a  "controlled  group  of 
corporations"  apply  in  a  similar  fashion 
to  groups  which  include  partnerships 
and/ or  sole  proprietorships.  If  one  entity 
maintains  more  than  50%  control  over  a 
group  consisting  of  corporations  and 
one,  or  more,  partnerships  and/or  sole 
proprietorships,  all  of  the  members  of 
the  controlled  group  are  one  taxpayer 
for  the  purpose  of  this  section. 

(d)  Short  taxable  year.  Gross  receipts 
for  any  taxable  year  of  less  than  12 
months  ^all  be  annualized  by 
multiplying  the  ^tMS  receipts  for  the 
short  period  by  12  and  dividing  the 
result  by  the  number  of  mcmths  in  the 
short  period,  as  required  by  28  U.S.C. 
448(cM3). 

(e)  Returns  and  allowaiKes.  Gross 
receipts  for  any  taxable  year  shall  be 
reduced  by  returns  and  allowances 
made  during  that  year  under  26  U.S.C 
448(c)(3). 

(28  U.S.C  448,  5061.  5081) 

919.51    SpMtal  tn  rstumsb 

(a)  General.  Special  tax  shall  be  paid 
by  return.  The  prescribed  return  is  ATF 
Form  5630.5,  Special  Tax  Registration 
and  Return.  Special  tax  returns,  with 
payment  of  tax.  shall  be  filed  with  ATF 
in  accordance  with  instructions  on  the 
form. 

(b)  Preparation  of  ATF  Form  5630.5. 
All  of  the  information  called  for  on  Form 
5630.5  shall  be  provided,  including: 

(1)  The  true  name  of  the  taxpayer. 

(2)  The  trade  name(8)  (if  any)  of  the 
business(es)  subject  to  special  tax.  | 

(3)  The  employer  identification     ' 
number  (see  §  19.52). 

(4)  The  exact  location  of  the  place  of 
business,  by  name  and  number  of 
building  or  street,  or  if  these  do  not 
exist,  by  some  description  in  addition  to 
the  post  office  address.  In  the  case  of 


one  return  for  two  or  more  locations,  the 
address  to  be  shown  shall  be  the 
taxpayer's  principal  i^ace  of  bosiuess 
(or  principal  office,  in  the  case  of  a 
corporate  taxpayer). 

(5)  The  clara(n)  of  special  tax  to 
which  the  taxpayer  is  subject. 

(6)  Ownership  and  coiUrol 
information:  that  is,  the  name,  position, 
and  residence  address  of  every  owner  of 
the  business  and  of  every  person  having 
power  to  control  its  management  and 
policies  with  respect  to  the  activity 
subject  to  special  tax.  "Owner  of  the 
business"  shall  include  every  partner,  if 
the  taxpayer  is  a  partnership,  and  every 
person  owning  10%  or  more  of  its  stock, 
if  the  taxpayer  is  a  corporation. 
However,  the  ownership  and  control 
information  required  by  this  paragraph 
need  not  be  stated  if  the  same 
information  has  been  previously 
provided  to  ATF  in  coimection  with  a 
permit  application,  and  if  the 
information  previously  provided  is  still 
current. 

(c)  Multiple  locations  and/or  classes 
of  tax.  A  taxpayer  subject  to  special  tax 
for  the  same  period  at  more  than  one 
location  or  for  more  than  one  class  of 
tax  shall — 

(1)  File  one  special  tax  return,  ATF 
Form  5630.5,  with  payment  of  tax,  to 
cover  all  such  locations  and  classes  of 
tax;  and 

(2)  Prepare,  in  duirficate,  a  list 
identified  with  the  taxpayer's  name, 
address  (as  shown  on  ATF  Form  5630.5), 
employer  identification  number,  aiul 
period  covered  by  the  return.  The  list 
shall  show,  by  States,  the  name, 
address,  and  tax  class  of  each  location 
for  which  special  tax  is  being  paid.  Tlie 
original  of  the  list  shall  be  filed  with 
ATF  in  accordance  with  instructions  on 
the  return,  and  the  copy  shall  be 
retained  at  the  taxpayer's  principal 
place  of  business  (or  principal  office,  in 
the  case  of  a  corporate  taxpayer)  for  the 
period  specified  in  S  19.723(c). 

(d)  Signing  of  ATF  Forms  56305— {1] 
Oidiruxry  returns.  The  return  of  an 
individual  proprietor  shall  be  signed  by 
the  individual.  The  retiun  of  a 
partnership  shall  be  signed  by  a  general 
partner.  The  return  of  a  corporation 
shall  be  signed  by  any  officer.  In  each 
case,  the  person  signing  the  return  shall 
designate  his  or  her  capacity  as 
"individual  owner,"  "member  of  firm," 
or,  in  the  case  of  a  corpcvation.  the  title 
of  the  officer. 

(2)  Fiduciaries.  Receivers,  trustees, 
assignees,  executors,  administrators, 
and  other  legal  representatives  wha 
continue  the  business  of  a  bankrupt, 
insolvent  deceased  person,  etc  shall 
indicate  the  fiduciary  capacity  in  which 
they  act 


(3)  Agent  or  attorney  in  fact  If  a 
retiun  is  signed  by  an  agent  or  attorney 
in  fact  the  signature  rinll  be  preceded 
by  the  name  of  the  principal  uid 
followed  by  the  title  of  the  agent  or 
attorney  in  fact.  A  return  signed  by  a 
person  as  agent  will  not  be  accepted 
unless  there  is  filed,  widi  the  ATF  office 
with  whidi  the  return  is  required  to  be 
filed,  a  power  of  attorney  audiorizing 
the  agent  to  perform  the  act. 

(4)  Perjury  statement  ATF  Forms 
5630.5  shall  contain  or  be  verified  by  a 
written  declaration  that  the  return  has 
been  executed  under  the  penalties  of 
perjury. 

(26  U.S.C  6061,  eoes.  sisi,  toii) 

§  19.52    Empioysf  Idsntlllcsttoo  numlMr. 

(a)  Requirement  The  employer 
identification  number  (defined  in  26  CFR 
301.7701-12)  of  the  taxpayer  who  has 
been  assigned  such  a  niunber  shall  be 
shown  on  each  special  tax  return, 
including  amended  returns,  filed  under 
this  subpart  Failure  (rf  the  taxpayer  to 
include  the  employer  identification 
number  may  result  in  the  imposition  of 
the  penalty  specified  in  {  70.105  of  this 
chapter. 

(b)  Application  for  employer 
identification  number  Each  taxpayer 
who  files  a  special  tax  retiun,  who  has 
not  already  been  assigned  an  employer 
identification  number,  shall  file  IRS 
Form  SS-4  to  apply  for  one.  The 
taxpayer  shall  apply  for  and  be  assigned 
only  one  employer  identification 
number,  regardless  of  the  number  of 
places  of  business  for  which  the 
taxpayer  is  required  to  file  a  special  tax 
return.  The  employer  identification 
number  shall  be  applied  for  no  later 
than  7  dajfs  after  the  filing  of  the 
taxpayer's  first  special  tax  return.  IRS 
Form  SS-4  may  be  obtained  ttom  the 
director  of  an  IRS  service  center  or  firom 
any  IRS  district  director. 

(c)  Preparation  and  filing  of  IRS  Form 
SS-4.  The  taxpayer  shall  prepare  and 
file  IRS  Form  SS-4,  together  with  any 
supplementary  statement  in  accordance 
with  the  instructions  on  the  form  or 
issued  in  respect  to  it 

(26U.S.C6lO^ 
Spedd  Tax  Stoaqis 


§1933    Issuanos,  dtetribuUon.  and 
•xamlnatlon  of  special  t^  stamps. 

(a)  Issuance  of  special  tax  stamps. 
Upon  filing  a  properly  executed  return  ^ 
on  ATF  Form  5630.5,  togedier  with  die  ^ 
full  remittance,  the  taxpayw  will  be 
issued  an  appropriately  designated 
special  tax  stamp.  If  the  return  covers 
multiple  locations,  tke  taxpayer  will  be 
issued  one  amNt^>riately  designated 


stamp  for  each  location  listed  on  the 
attadunent  required  by  9  19.51(c),  but 
showing,  as  to  name  and  address,  only 
the  name  of  die  taxpayer  and  the 
address  of  the  taxpayer's  principal  place 
of  business  (or  principal  office  in  the 
case  of  a  coipr^te  taxpayer). 

(b)  Distribution  of  special  tax  stamps 
for  multiple  locations.  On  receii>t  of  the 
special  tax  stamps,  the  taxpayer  shall 

.verify  that  there  is  one  stamp  for  each 
locabon  listed  on  the  attachment  to  ATF 

'  Form  5630.5.  The  taxpayer  shall 
designate  one  stamp  for  each  location 
and  shall  type  on  each  stamp  the 
address  of  the  business  conducted  at  the 
location  for  which  that  stamp  is 
designated.  The  taxpayer  shall  then 
forward  each  stamp  to  the  place  of 
business  designated  on  the  stamp. 

(c)  Examination  of  special  tax  stamps. 
■  All  stamps  denoting  payment  of  ^>ecial 
tax  shall  be  kept  available  for 
inspection  by  ATF  officers,  at  the 
location  for  which  designated,  during 
business  hours. 

(26  U.S.C  5146, 6806) 

§19.54    CtHMiges  in  special  tax  Stamps. 

(a)  Change  in  name.  If  there  is  a 
change  in  the  corporate  or  firm  name,  or 
in  the  trade  name,  as  shown  on  Form 
5630.5.  the  proprietor  shall  file  an 
amended  special  tax  return  as  soon  as 
practicable  after  the  change,  covering 
the  new  corporate  or  firm  name,  or  trade 
name.  No  new  special  tax  is  required  to 
,be  paid.  The  proprietor  shall  attach  the 

special  tax  stamp  for  endorsement  of  the 
change  in  name. 

(b)  Change  in  proprietorship— [1] 
General.  If  there  is  a  change  in  the 
proprietorship  of  a  distilled  spirits  plant, 
the  successor  shall  pay  a  new  special 
tax  and  obtain  the  required  special  tax 
•stamps. 

(2)  Exemption  for  certain  successors. 
Persons  having  the  ri^t  of  succession 
provided  for  in  paragraph  (c)  of  this 
section  may  carry  on  the  business  for 
the  remainder  of  the  period  for  which 
the  special  tax  was  paid,  without  paying 
a  new  special  tax,  if  within  30  days  after 
the  date  on  which  the  successor  begins 
to  carry  on  the  business,  the  successor 
files  a  special  tax  return  on  ATF  Form 
5630.5  with  ATF,  which  shows  die  basis 
of  succession.  A  person  who  is  a 
successor  to  a  business  for  which 
special  tax  has  been  paid  and  who  fails 
to  register  the  succession  is  liable  for 
special  tax  computed  from  the  first  day 
of  the  calendar  mondi  in  which  he  or  she 
began  to  carry  im  the  business. 
•    (c)  Persons  having  right  of  succession. 
'Under  the  conditions  indicated  in 
paragraph  (b)(2)  of  this  section,  the  right 


of  succession  will  pass  to  certain 
persons  in  the  following  cases: 

(1)  Death.  The  widowed  spouse  or 
child,  or  executor,  administrator,  or 
other  legal  representative  of  the 
taxpayer; 

(2)  Succession  of  spouse.  A  husband 
or  wife  sncceediag  to  the  business  of  his 
or  her  spouse  (living): 

(3)  Inaolvency.  A  receiver  or  trustee  in 
bankruptcy,  or  an  assignee  for  benefit  of 
creditors; 

(4)  Withdrawal  from  firm.  The  partner 
or  partners  remaining  after  death  or 
withdrawal  of  a  meiniier. 

(d)  Change  in  location.  If  there  is  a 
change  in  location  of  a  taxable  place  of 
business,  the  proprietor  shall,  within  30 
days  after  die  change,  file  with  ATF  an 
amended  special  tax  return  covering  the 
new  location.  The  proprietor  shall  attach 
the  special  tax  stamp  or  stamps,  for 
endorsement  of  the  change  in  location. 
No  new  special  tax  is  required  to  be 
paid.  However,  if  the  pn^etor  does  not 
file  the  amended  return  within  30  days, 
the  proprietor  is  required  to  pay  a  new 
special  tax  and  obtain  a  new  special  tax 
stamp. 

(26  U.S.C.  5143.  7011) 


§19.63   [AsMnded] 

Para.  5.  Section  19.63  is  amended  by 
adding,  ri^t  after  the  wmd  "tax"  in  the 
last  sentence,  the  following:  ".  including 
special  (occupational)  tax,". 

Para.  A.  Section  19.65  is  amended  by 
adding  the  following  sentence  at  the  end 
of  the  section: 

§19.65   Experimental  distWed  spirits  plant 

***** 

*  *  *  A  proprietor  of  an  experimental 
distilled  spirits  plant  established  under 
this  section  is  subject  to  special 
(occupational)  tax  under  Subpart  Ca  of 
this  part  and  shall  hold  a  separate 
special  tax  stamp  to  cover  the 
experimental  operations. 

Para.  7.  Section  19.67  is  amended  by 
revising  paragraph  (a)(1)  and  the 
introductory  text  of  paragraph  (a)(2)  to 
read  as  follows: 

§19.67    Spirits  produced  in  industrial 


(a)  Applicability.  (1)  Persons  who 
produce  spirits  in  industrial  processes 
(including  spirits  i>roduced  as  a  by- 
product in  connection  with  chemical  or 
other  processes)  are  distillers  and  are 
required  to  qualify  and  pay  special 
(occupational)  tax  under  provisions  of 
26  U3.C.  Chapter  51  and  diis  part. 

(2)  The  Director  may.  however,  waive 
any  provision  of  26  U.S.C  Chapter  51,  or 
of  this  part  with  reelect  to  the 
production  of  nonpotable  chemical 
mixtures  containing  spirits,  including 


(a) 


any  provision  relating  to  qualification 
(except  the  payment  of  sfwcial 
(occupatioittd)  tax),  if  such  mixtures  are 
produced: 

Para.  8.  Section  19.71  is  amended  by 
adding,  at  the  end  of  paragraph  (a),  the 
following  new  sentesice: 

§19.71    Experimental  or  researcfi 
operatiene  by  acientlBc  Instltulluiis  and 
i  of  IsemliiQ. 

*  *  * 

A  person  conducting  experimental  or 
research  operations  authorized  under 
this  section  is  subject  to  special 
(occupational)  tax  under  Subpart  Ca  of 
this  part  and  shall  hold  a  special  tax 
stamp  to  cover  the  e)q>erimental  or 
research  operations. 
***** 

Para.  8.  New  { 19.908  is  added  in 
Subpart  Y  immediately  following 
§19.905,  to  read  as  follows: 

§19.906    Special  (occupetJonaQ  tax. 

A  proprietor  of  an  alcohol  fuel  plant 
established  under  this  subpart  sliall  be 
subject  to  a  special  (occupational)  tax 
as-prescribed  in  Subpart  Ca  of  this  part. 
and  shall  hold  a  separate  special  tax 
stamp  to  cover  the  alcohol  fuel 
operations. 

(aBU.s.c.5flei) 

PART  20— DISTRIBUTION  AND  USE  OF 
DENATURED  ALCOHOL  AND  RUM 

Para.  10.  The  authority  citation  for 
Part  20  is  revised  to  read  as  follows: 

Aatfaority:  26  U.S.C.  5001.  5142.  5143,  5146. 
5206.  5214.  5271-5276,  5311,  5552,  5555.  5607, 
6055.  6061,  6065,  SIOB.  6151.  6806.  7011.  7805. 

Para.  11.  The  table  of  sections  for  Part 
20  is  amended  to  add  Subpart  Ca 
immediatefy  following  Subpart  C.  and  to 
add  new  §  20.241a  in  Subpart  N. 
immediately  following  §  20.241,  to  read 
as  follows: 
***** 

Subpart  Ca    Special  (Occupationat)  Taxes 

Sec. 

20.38  Liability  for  special  tax. 
20.38a    Special  tax  returns. 

20.39  Employer  identification  number. 

Special  Tax  Stampt 

20.40  Issuance,  distribution,  and 
examination  of  special  tax  stamps. 

20.40a    Changes  in  special  tax  stamps. 


Subpert  M— Use  of  SpedeNy  Denatured 
Spirits  by  the  Unitod  States  or  Qovemment 
AQoncy 

***** 

20.241a    Special  (occupational)  tax. 
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Para.  12.  New  Subpart  Ca  is  added.  | 
immediately  following  the  regulations  in 
Subpart  C,  to  read  as  follows: 

Sul)part  C»— Special  (Occupational) 
Taxes 

§20.38    UabWtyforafMciaitax. 

(a)  Industrial  alcohol  permittee.  Every 
person  required  to  hold  a  permit  under 
26  U.S.C.  5271  to  procure,  use,  sell,  and/ 
or  recover  denatured  distilled  spirits  for 
industrial  purposes  shall  pay  a  special 
(occupational)  tax  at  the  rate  of  $250  per 
year.  A  separate  tax  shall  be  paid  for 
each  industrial  alcohol  permit  which  the 
permittee  holds,  and  permits  issued 
under  this  part  shall  not  be  valid  unless 
special  tax  is  paid.  The  tax  shall  be  paid 
on  or  before  the  date  of  commencing 
business  as  an  industrial  alcohol 
permittee,  and  thereafter  every  year  on 
or  before  July  1.  On  commencing 
business,  the  tax  shall  be  computed 
from  the  first  day  of  the  month  in  which 
liability  is  incurred,  through  the 
following  June  30.  Thereafter,  the  tax 
shall  be  computed  for  the  entire  year 
(July  1  through  June  30). 

(b)  Transition  rule.  For  purposes  of 
paragraph  (a)  of  this  section,  a  permittee 
engaged  in  denatured  distilled  spirits 
operations  on  January  1, 1988,  shall  be 
treated  as  having  commenced  business 
on  that  date.  The  special  tax  imposed  by 
this  transition  rule  shall  cover  the  period 
January  1, 1988,  through  June  30, 1988, 
and  shall  be  paid  on  or  before  April  1, 
1988. 

(c)  Each  place  of  business  taxable. 
Special  (occupational)  tax  liability  is 
incurred  at  each  place  of  business  for 
which  a  permit  under  Subpart  D  of  this 
part  to  procure,  use,  sell,  and/or  recover 
denatured  distilled  spirits  has  been 
issued.  A  place  of  business  means  the 
entire  office,  plant  or  area  of  the 
business  in  any  one  location  under  the 
same  proprietorship.  Passageways, 
streets,  highways,  rail  crossings, 
waterways,  or  partitions  dividing  the 
premises  are  not  sufficient  separation  to 
require  additional  special  tax,  if  the 
divisions  of  the  premises  are  otherwise 
contiguous. 

(26  U.S.C.  5143,  5276} 

§20.3ta    SpMW tax  rMunw. 

(a)  General.  Special  tax  shall  be  paid 
by  return.  The  prescribed  return  is  ATF 
Form  5630.5,  Special  Tax  Registration 
and  Return.  Special  tax  returns,  with 
payment  of  tax,  shall  be  filed  with  ATF 
in  accordance  with  instructions  on  the 
form. 

(b)  Preparation  of  ATF  Form  5630.5. 
All  of  the  information  called  for  on  Form 
5630.5  shall  be  provided,  including: 

(1)  The  true  name  of  the  taxpayer. 


(2)  The  trade  name(8)  (if  any)  of  the 
business(es)  subject  to  special  tax. 

(3)  The  employer  identification 
number  (see  9  20.39). 

(4)  The  exact  location  of  the  place  of 
business,  by  name  and  number  of 
building  or  street,  or  if  these  do  nt)t 
exist,  by  some  description  in  addition  to 
the  post  office  address.  In  the  case  of 
one  return  for  two  or  more  locations,  the 
address  to  be  shown  shall  be  the 
taxpayer's  principal  place  of  business 
(or  principal  office,  in  the  case  of  a 
corporate  taxpayer). 

(5)  The  class(es]  of  special  tax  to 
which  the  taxpayer  is  subject. 

(6)  Ownership  and  control 
information:  That  is,  the  name,  position, 
and  residence  address  of  every  owner  of 
the  business  and  of  every  person  having 
power  to  control  its  management  and 
policies  with  respect  to  the  activity 
subject  to  special  tax.  "Owner  of  the 
business"  shall  include  every  partner,  if 
the  taxpayer  is  a  partnership,  and  every 
person  owning  10  percent  of  more  of  its 
stock,  if  the  taxpayer  is  a  corporation. 
However,  the  ownership  and  control 
information  required  by  this  paragraph 
need  not  be  stated  if  the  same 
information  has  been  previously 
provided  to  ATF  in  connection  with  a 
permit  application,  and  if  the 
information  previously  provided  is  still 
current 

(c)  Multiple  locations  and/or  classes 
of  tax.  A  taxpayer  subject  to  special  tax 
for  the  same  period  at  more  than  one 
location  or  for  more  than  one  class  of 
tax  shall — 

(1)  File  one  special  tax  return,  ATF 
Form  5630.5,  with  payment  of  tax,  to 
cover  all  such  locations  and  classes  of 
tax:  and 

(2)  Prepare,  in  duplicate,  a  list 
identified  with  the  taxpayer's  name, 
address  (as  shown  on  ATF  Form  5630.5), 
employer  identification  number,  and 
period  covered  by  the  return.  The  list 
shall  show,  by  States,  the  name, 
address,  and  tax  class  of  each  location 
for  which  special  tax  is  being  paid.  The 
original  of  the  list  shall  be  filed  with 
ATF  is  accordance  with  instructions  on 
the  return,  and  the  copy  shall  be 
retained  at  the  taxpayer's  principal 
place  of  business  (or  principal  office,  in 
the  case  of  a  corporate  taxpayer)  for  the 
period  specified  in  S  20.267. 

(d)  Signing  of  ATF  Forms  5630.5— (1) 
Ordinary  returns.  The  return  of  an 
individual  proprietor  shall  be  signed  by 
the  individual.  The  return  of  a 
partnership  shall  be  signed  by  a  general 
partner.  The  return  of  a  corporation 
shall  be  signed  by  any  officer.  In  each 
case,  the  person  signing  the  return  shall 
designate  his  or  her  capacity  as 
"individual  owner,"  "member  of  firm," 


or,  in  the  case  of  a  corporation,  the  title 
of  the  officer. 

(2)  Fiduciaries.  Receivers,  trustees, 
assignees,  executors  administrators,  and 
other  legal  representatives  who  continue 
the  business  of  a  banlcrupt.  insolvent, 
deceased  person,  eta,  shall  indicate  the 
fiduciary  capacity  in  which  they  act. 

(3)  Agent  or  attorney  in  fact.  If  a 
return  is  signed  by  an  agent  or  attorney 
in  fact,  the  signature  shall  be  preceded 
by  the  name  of  the  principal  and 
followed  by  the  title  of  the  agent  or 
attorney  in  fact.  A  return  signed  by  a 
person  as  agent  will  not  be  accepted 
unless  there  is  filed,  with  the  ATF  office 
with  which  the  return  is  required  to  be 
filed,  a  power  of  attorney  authorizing 
the  agent  to  perform  the  act. 

(4)  Perjury  statement.  ATF  Forms 
5630.5  shell  contain  or  be  verified  by  a 
written  declaration  that  the  return  has 
been  executed  under  the  penalties  of 
perjury. 

(26  U.S.C.  5142,  6061,  6065,  6151,  7011) 

S  20.39    Employr  IdtntlWcaUon  numbf  . 

(a)  Requirement  The  employer 
identification  number  (defined  in  26  CFR 
301.7701-12)  of  the  taxpayer  who  has 
been  assigned  such  a  number  shall  be 
shown  on  each  special  tax  retiun, 
including  amended  returns,  filed  under 
this  subpart  Failure  of  the  taxpayer  to 
include  the  employer  identification 
number  may  result  in  the  imposition  of 
the  penalty  specified  in  S  70.105  of  this 
chapter. 

(b)  Application  for  employer 
indentification  number.  Eadi  taxpayer 
who  files  a  special  tax  return,  who  has 
not  already  been  assigned  an  employer 
identification  number,  shall  file  IRS 
Form  SS-4  to  apply  for  one.  The 
taxpayer  shall  apply  for  and  be  assigned 
only  one  employer  identffication 
number,  regardless  of  the  number  of 
places  of  business  for  which  the 
taxpayer  is  required  to  file  a  special  tax 
return.  The  employer  identification 
number  shall  be  applied  for  no  later 
than  7  days  after  the  filing  of  the 
taxpayer's  first  special  tax  return.  IRS 
Form  SS-4  may  be  obtained  from  the 
director  of  an  IRS  service  center  or  from 
any  IRS  district  director. 

(c)  Preparation  and  filing  of  U^  Form 
SS-4.  The  taxpayer  shall  prepare  and 
file  IRS  Form  SS-4.  togeUier  with  any 
supplementary  statement  in  accordance 
with  the  instructions  on  the  form  or 
issued  in  respect  to  it 

(28  U.S.C.  6100) 


Special  Tax  Stamps 

$2040    ISMianca,  distribation.  and 
examlrartlon  of  apacial  tax  stamp*. 

(a)  Issuance  of  special  tax  stamps. 
Upon  filing  a  properly  executed  return 
on  ATF  Form  5630.5  together  with  the 
full  remittance,  the  taxpayer  will  be 
issued  an  appropriately  designated 
special  tax  stamp.  If  ^  return  covers 
multiple  locations,  the  taxpayer  will  be 
issued  one  appropriately  designated 
stamp  for  each  location  listed  on  the 
attachment  required  by  9  20.38a(c)(2), 
but  showing,  as  to  name  and  address, 
only  the  name  of  die  taxpayer  and  the 
address  of  the  taxpajrer's  principal  place 
of  business  (or  principal  office  in  the 
case  of  a  corporate  taxpayer). 

(b)  Distribatkm  of  special  tax  stamps 
for  multiple  locations.  On  receipt  of  die 
special  tax  stamps,  the  taxpayer  shall 
verify  that  there  is  one  stamp  for  eadi 
location  listed  on  the  attachment  to  ATF 
Form  5630.5.  The  taxpayer  shaD 
designate  one  statnp  for  each  location 
and  shall  type  on  each  stamp  the 
address  of  the  business  conducted  at  the 
location  for  wiudi  tiiat  stamp  is 
designated.  The  taxpayer  shall  then 
fonrard  each  stamp  to  the  place  of 
business  designatni  on  die  stamp. 

(c)  Examination  of  special  tax  stamps. 
All  stamps  denoting  payment  of  special 
tax  shall  be  kept  available  for 
inspection  by  ATF  officers,  at  the 
location  for  which  designated,  during 
business  hours. 

(26  U.S.C.  5143.  5146. 6806) 


§2040*   CkangM  In  spacM  tax  •tamps. 

(a)  Change  in  name.  If  there  is  a 
change  in  die  corporate  or  firm  name,  or 
in  the  trade  name,  as  shown  on  ATF 
Form  5630.5,  the  permittee  shall  file  an 
amended  special  tax  retiun,  as  soon  as 
practicable  after  the  change,  covering 
the  new  corporate  or  firm  name,  or  trade 
names.  No  new  special  tax  is  required  to 
be  paid.  The  permittee  shall  attach  the 
special  tax  stamp  for  endorsement  of  the 
change  in  name. 

(b)  Change  in  proprietorship— ^1) 
General.  If  there  is  a  change  in  the 
proprietorship  of  an  industrial  alcohol 
operation,  the  successor  shall  pay  a  new 
special  tax  and  obtain  the  required 
special  tax  stamps. 

(2)  ExemfOion  for  certain  successors. 
Persons  having  the  right  of  succession 
provided  fat  in  paragraph  (c)  of  this 
section  may  cany  on  the  bosiness  for 
the  remainder  of  the  period  for  which 
the  special  tax  was  paid,  without  paying 
a  new  special  tax,  if  within  30  days  after 
the  date  on  which  the  successor  b^ins 
to  carry  on  the  business,  the  successor 
files  a  special  tax  return  on  ATF  Form 
5630.5  widi  ATF.  wfaidi  shows  the  basis 


of  succession.  A  person  who  is  a 
successor  to  a  business  for  w^ich 
special  tax  has  been  paid  and  who  fails 
to  register  the  succession  is  liable  for 
special  tax  compated  from  the  first  day 
of  the  calendar  month  in  ndiidi  be  or  she 
began  to  cany  on  the  business. 

(c)  Persons  having  right  of  succession. 
Under  the  conditions  indicated  in 
paragraph  (b)(2)  of  this  section,  the  ri^t 
of  succession  will  pass  to  certain 
persons  in  the  following  cases: 

(1)  Death.  The  widowed  spouse  or 
child,  or  executor,  administrator,  or 
other  legal  representative  of  the 
taxpayer; 

(2)  Succession  of  spouse.  A  husband 
or  wife  succeeding  to  the  business  of  his 
or  her  spouse  (living); 

(3)  Iraoivency.  A  receiver  or  trustee  in 
bankmptcy.  or  an  assignee  for  benefit  of 
creditors; 

(4)  Withdrawal  from  firm.  The  partner 
or  partners  remaining  after  death  or 
withdrawal  of  a  member. 

(d)  Change  in  location.  If  there  is  a 
change  in  location  of  a  taxable  place  of 
business,  the  proprietor  shall,  within  30 
days  after  the  diange,  file  with  ATF  an 
amended  special  tax  return  covering  the 
new  location.  The  proprietor  shall  attach 
the  special  tax  stamp  or  stamps,  for 
endorsement  of  the  change  in  location. 
No  new  special  tax  is  required  to  be 
paid.  However,  if  the  proprietor  does  not 
file  the  amended  return  within  30  days, 
the  proprietor  is  required  to  pay  a  new 
special  tax  and  obtain  a  new  special  tax 
stamp. 

(26  U.S.C  5143,  7011) 

Para.  13.  New  9  20.241a  is  added  in 
Subpart  N,  immediately  following  the 
regulations  in  9  2Dl241.  to  read  as 
fc^ows: 

§  20.241a    Special  (occupational)  taxes. 

Special  (occupational)  tax  at  the  rate 
of  $250  per  year  is  imposed  upon 
agencies  and  instrmnentalities  of  the 
United  States  required  by  26  U.S.C  5271 
to  obtain  permits  to  procure  and  use 
specially  denatured  spirits.  Permits 
issued  imder  tlds  part  shall  not  be  valid 
unless  the  permittee  pays  the  special 
(occnpational)  tax.  Special  tax  liability 
is  incurred  for  each  permit  lield  and 
each  location  receiving  denatured 
distilled  spirits  by  virtue  of  such  permit. 
The  tax  sfaaU  be  paid  on  or  before  the 
date  of  commencing  business  as  an 
industrial  alcohol  permittee,  and 
thereafter  every  year  on  or  before  July  1. 
On  comdiending  operations,  the  tax 
shall  be  computed  from  the  first  day  of 
the  month  in  which  liability  is  incurred. 
tlirou{^  the  following  June  30. 
Thereafter,  the  tax  shall  be  computed 


for  the  entire  year  (July  1  through  June 
30). 

(26  U.S.C.  5143.  S214. 5271. 527^ 

PART  22— OlSTftBUTION  AND  USE  OF 
TAX-FREE  ALCOHOL 

Para.  14.  The  audiority  citation  for 
Part  22  is  revised  to  read  as  follows: 

Authority:  26  U.S.C.  5001,  5121.  5142,  5143, 
5146,  5206.  5214,  5271-5276,  5311.  5552,  5555. 
6056,  6061.  6065,  6109.  6151,  6806,  7011,  7806; 
31  U.S.C.  9304,  9306. 

Para.  15.  The  table  of  sections  for  Part 
22  is  amended  to  add  new  Subpart  Ca 
immediately  following  Subpart  C  and  to 
add  9  22.171a  in  Subpart  N,  immediately 
following  9  22.171.  to  read  as  follows: 


(Occupational)  Taxes 


Simpart 

Sac 

22.37  Liability  for  special  tax. 

22.38  Special  tax  returns. 

22.38a    Employer  identification  mtmber. 

Special  Tax  Stampi 

22.39  Issuance,  distiitnition.  and 
examinatiofl  of  special  tax  stamps. 

22.40  Changes  in  special  tax  stamps. 

•        •        •        •        • 

Subpart  N—Uaa  of  Tax  Fra*  Spirits  by  the 
Unltsd  States  or  Govamment  Agency 

22.171a    Special  (occupetioBal)  tax. 

Para.  M.  New  Subpart  Ca  is  added 
immediately  following  the  regulations  in 
Subpart  C  to  read  as  follows: 

Subpart  Ca— Special  (Occupational) 
Taxes 

§22.37    Liability  for  apacW  tax. 

(a)  Tax-free  alcohol  permittee.  Every 
person  who  is  required  to  hold  a  permit 
under  26  U.S.C.  5271  to  procure,  use, 
and/or  recover  alcohol  free  of  tax  for 
nonbeverage  purposes  shall  pay  a 
special  (occupational)  tax  at  the  rate  of 
$250  per  year.  A  separate  tax  shall  be 
paid  for  each  tax-free  alcohol  permit 
which  the  permittee  holds,  and  permits 
issued  under  this  part  shall  not  be  valid 
unless  special  tax  is  paid.  Hie  tax  shall 
be  paid  on  or  before  the  date  of 
commencing  the  business  of  a  tax-free 
alcohol  permittee,  and  thereafter  every 
year  on  or  before  July  1.  On  commencing 
business,  the  tax  shall  be  computed 
bam  the  first  day  of  the  m(M>th  in  which 
liability  is  incurred,  through  the 
following  Jime  30.  Thereafter,  die  tax 
shall  be  computed  for  the  entire  year 
(July  1  through  Jime  30). 

(b)  Transition  rule.  For  purposes  of 
paragraph  (a)  of  this  section,  a  permittee 
engaged  in  nonbeverage  tax-free 
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distilled  spirits  operations  on  January  1, 
1988,  shall  be  treated  as  having 
commenced  business  on  that  date.  The 
special  tax  imposed  by  this  transition 
rule  shall  cover  the  period  January  1, 
1968.  through  June  30. 1988.  and  shall  be 
paid  on  or  before  April  1. 1988. 

(c)  Each  place  of  business  taxable. 
Special  (occupational)  tax  liability  is 
incurred  at  each  place  of  business  for 
which  a  permit  under  Subpart  D  of  this 
part  to  procure,  use,  and/or  recover 
distilled  spirits  free  of  tax  has  been 
issued.  A  place  of  business  means  the 
entire  office,  plant  or  area  of  the 
business  in  any  one  location  under  the 
same  proprietorship.  Passageways, 
streets,  highways,  rail  crossings, 
waterways,  or  partitions  dividing  the 
premises  are  not  sufHcient  separation  to 
require  additional  special  tax,  if  the 
divisions  of  the  premises  are  otherwise 
contiguous. 

(28  U.S.C.  5143.  5278) 

S22.38    Special  tax  returns. 

[i]  General.  Special  tax  shall  be  paid 
by  return.  The  prescribed  return  is  ATF 
Form  5630.5,  Special  Tax  Registration 
and  Return.  Special  tax  returns,  with 
payment  of  tax,  shall  be  filed  with  ATF 
in  accordance  with  instructions  on  the 
form. 

(b)  Preparation  of  ATF  Form  5630.5. 
All  of  the  information  called  for  on  Form 
5630.5  shall  be  provided,  including: 

(1)  The  true  name  of  the  taxpayer. 

(2)  The  trade  name(s)  (if  any)  of  the 
business(e8)  subject  to  special  tax. 

(3)  The  employer  identification 
number  (see  \  22.38a). 

(4)  The  exact  location  of  the  place  of 
business,  by  name  and  number  of 
building  or  street,  of  if  these  do  not 
exist  by  some  description  in  addition  to 
the  post  office  address.  In  the  case  of 
one  return  for  two  or  more  locations,  the 
address  to  be  shown  shall  be  the 
taxpayer's  principal  place  of  business 
(or  principal  office,  in  the  case  of  a 
corporate  taxpayer). 

(5)  The  class(es)  of  special  tax  to 
which  the  taxpayer  is  subject 

(6)  Ownership  and  control 
information:  That  is,  the  name,  position, 
and  residence  address  of  every  owner  of 
the  business  and  of  every  person  having 
power  to  control  its  management  and 
policies  with  respect  to  the  activity 
subject  to  special  tax.  "Owner  of  the 
business"  shall  include  every  partner,  if 
the  taxpayer  is  a  partnership,  and  every 
person  owning  10%  or  more  of  its  stock, 
if  the  taxpayer  is  a  corporation. 
However,  the  ownership  and  control 
information  required  by  this  paragraph 
need  not  be  stated  if  the  same 
information  has  been  previously 
provided  to  ATF  in  connection  with  a 


permit  application,  and  if  the 
information  previously  provided  is  still 
current 

(c)  Multiple  locations  and/or  classes 
of  tax.  A  taxpayer  subject  to  special  tax 
for  the  same  period  at  more  than  one 
location  or  for  more  than  one  class  of 
tax  shall — 

(1)  File  one  special  tax  return.  ATF 
Form  5630.5.  with  payment  of  tax.  to 
cover  all  such  locations  and  classes  of 
tax;  and 

(2)  Prepare,  in  duplicate,  a  hst 
identified  with  the  taxpayer's  name, 
address  (as  shown  on  ATF  Form  5630.5), 
employer  identification  number,  and 
period  covered  by  the  return.  The  list 
shall  show,  by  States,  the  name, 
address,  and  tax  class  of  each  location 
for  which  special  tax  is  being  paid.  The 
original  of  ^e  list  shall  be  filed  with 
ATF  in  accordance  with  instructions  on 
the  return,  and  the  copy  shall  be 
retained  at  the  taxpayer's  principal 
place  of  business  (or  principal  office,  in 
the  case  of  corporate  taxpayer)  for  the 
period  specified  on  S  22.164. 

(d)  Signing  of  ATF  Forms  5630.5— (\) 
Ordinary  returns.  The  return  of  an 
individual  proprietor  shall  be  signed  by 
the  individual.  The  return  of  a 
partnership  shall  be  signed  by  a  general 
partner.  The  return  of  a  corporation 
shall  be  signed  by  any  officer.  In  each 
case,  the  person  signing  the  return  shall 
designate  his  or  her  capacity  as 
"individual  owner,"  "member  of  firm." 
or,  in  the  case  of  a  corporation,  the  tide 
of  the  officer. 

(2)  Fiduciaries.  Receivers,  trustees, 
assignees,  executors,  administrators, 
and  other  legal  representatives  who 
continue  the  business  of  a  bankrupt 
insolvent  deceased  person,  etc..  shall 
indicate  the  fiduciary  capacity  in  which 
they  act. 

(3)  Agent  or  attorney  in  fact.  If  a 
return  is  signed  by  an  agent  or  attorney 
in  fact,  the  signatiu-e  shall  be  preceded 
by  the  name  of  the  principal  and 
followed  by  the  tide  of  the  agent  or 
attorney  in  fact  A  rettrni  signed  by  a 
person  as  agent  will  not  be  accepted 
unless  there  is  filed,  with  the  ATF  office 
with  which  the  retirni  is  required  to  be 
filed,  a  power  of  attorney  authorizing 
the  agent  to  perform  the  act. 

(4)  Perjury  statement  ATF  Forms 
5630.5  shall  contain  or  be  verified  by  a 
written  declaration  that  the  return  has 
been  executed  under  the  penalties  of 
perjury. 

(28  U.S.C.  5142,  6081,  0085,  8151,  7100) 

S22J8a    Employer  identmcation  number. 

(a)  Requirement  The  employer 
identification  number  (defined  in  26  CFR 
301.7701-12)  of  the  taxpayer  who  has 
been  assigned  such  a  number  shall  be 


shown  on  each  special  tax  return, 
including  amended  retiuns,  filed  under 
this  subpart.  Failure  of  the  taxpayer  to 
include  the  employer  identification 
number  may  result  in  the  imposition  of 
the  penalty  specified  in  {  70.105  of  this 
chapter. 

(b)  Application  for  employer 
identification  number.  Each  taxpayer 
who  files  a  special  tax  return,  who  has 
not  already  been  assigned  an  employer 
identification  niunber,  shall  file  IRS 
Form  SS-4  to  apply  for  one.  The 
taxpayer  shall  apply  for  and  be  assigned 
only  one  employer  identification 
number,  regardless  of  the  number  of 
places  of  business  for  which  the 
taxpayer  is  required  to  file  a  special  tax 
return.  The  employer  identification 
number  shall  be  applied  for  no  later 
than  7  days  after  the  filing  of  the 
taxpayer's  first  special  tax  return.  IRS 
Form  SS-4  may  be  obtained  firom  the 
director  of  an  IRS  service  center  or  from 
any  DRS  district  director. 

(c)  Preparation  and  filing  of  IRS  Form 
SS-4.  The  taxpayer  shall  prepare  and 
file  IRS  Form  SS-4,  togeUier  with  any 
supplementary  statement  in  accordance 
with  the  instructions  on  the  form  or 
issued  in  respect  to  it 

(28  U.S.C  8109) 

Special  Tax  Stamps 

{22,39    Issuance,  distrllMitlon,  and 
examination  of  special  tax  stamps. 

(a)  Issuance  of  special  tax  stamps. 
Upon  filing  a  properly  executed  return 
on  ATF  Form  5630.5  togeUier  with  the 
full  remittance,  the  taxpayer  will  be 
issued  an  appropriately  designated 
special  tax  stamp.  If  the  return  covers 
midtiple  locations,  the  taxpayer  will  be 
issued  one  appropriately  designated 
stamp  for  each  location  listed  on  the 
attachment  required  by  9  22.38(c).  but 
showing,  as  to  name  and  address,  only 
the  name  of  the  taxpayer  and  the 
address  of  the  taxpayer's  principal  place 
of  business  (or  principal  office  in  the 
case  of  a  corporate  taxpayer). 

(b)  Distribution  of  special  tax  stamps 
for  multiple  locations.  On  receipt  of  the 
special  tax  stamps,  the  taxpayer  shall 
verify  that  there  is  one  stamp  for  each 
location  listed  on  the  attachment  to  ATF 
Form  5630.5.  The  taxpayer  shall 
designate  one  stamp  for  each  location 
and  type  on  each  stamp  the  address  of 
the  business  conducted  at  the  location 
for  which  that  stamp  is  designated.  The 
taxpayer  shall  then  forward  each  stamp 
to  the  place  of  business  designated  on 
the  stamp. 

(c)  Examination  of  special  tax  stamps. 
All  stamps  denoting  payment  of  special 
tax  shall  be  kept  available  for 
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inspection  by  ATF  officers,  at  the 
location  for  which  designated,  during 
business  hours. 

(28  U.S.C.  5143.  8148,  6806) 

S22.40   Ctiangsa  in  special  tax  stance. 

'  (a)  Change  in  name.  If  there  is  a 
diange  in  the  corporate  or  firm  name,  or 
in  the  trade  name,  as  shown  on  ATF 
Form  56305,  the  permittee  shall  file  an 
amended  q>eci(d  tax  return,  as  soon  as 
practicable  after  the  dumge,  covering 
the  new  corporate  or  firm  name,  or  trade 
names.  No  new  special  tax  is  required  to 
be  paid.  The  permittee  Shall  attach  the 
special  tax  stamp  for  endorsement  of  the 
change  in  name. 

(b)  Change  in  proprietorship— {I) 
General,  If  there  is  a  change  in  the 
proprietorship  of  a  tax-free  alcohol 
operation,  the  successor  shall  pay  a  new 
special  tax  and  obtain  the  required 
special  tax  stamps. 

(2)  Exemption  for  certain  successors. 
Persons  having  the  right  of  succession 
provided  for  in  paragraph  (c)  of  this 
section  may  carry  on  tl^  business  for 
the  remainder  of  the  period  for  which 
the  special  tax  was  paid,  without  paying 
a  new  special  tax,  if  within  30  days  after 
the  date  on  which  the  successor  begins 
to  carry  on  die  business,  the  successor 
files  a  special  tax  return  on  ATF  Form 
toaas  widi  ATF,  w^ch  shows  die  basis 
of  succession.  A  person  who  is  a 
successor  to  a  business  for  which 
special  tax  has  been  paid  and  who  fails 
to  register  the  succession  is  liable  for 
special  tax  computed  from  the  firat  day 
of  ihe  calendar  month  in  which  he  or  she 
began  to  carry  on  the  business. 

(c)  Persons  having  right  of  succession. 
Under  the  conditions  indicated  in 
paragraph  (b)(2)  of  diis  section,  die  ri^t 
of  succession  vim  pass  to  certain 
persons  In  the  following  cases: 

(1)  Death.  The  widowed  spouse  or 
child,  or  executor,  administrator,  or 
edier  legal  rei»eseatati«e  of  the 
taxpayer; 

(2)  Succession  of  spouse.  A  husbend 
or  wife  succeeding  to  die  bushiess  of  his 
or  her  spouse  (living); 

(3)  Insolvency.  A  receiver  or  trustee  in 
bankruptcy,  or  an  assignee  for  benefit  of 
creditors; 

(4)  Withdrawal  fivm  firm.  The  partner 
or  partners  remaining  after  death  or 
withdrawal  of  a  member. 

(d)  Change  in  location.  If  there  is  a 
change  in  location  of  a  taxable  place  of 
business,  the  permittee  shall,  ividdn  30 
days  after  the  change,  file  with  ATP  an 
amended  special  tax  return  covering  the 
new  location.  The  permittee  shall  attach 
the  special  tax  stamp  or  stamps,  for 
endorsement  of  the  change  in  location. 
No  new  special  tax  is  re^ured  to  be 
paid.  However,  if  the  peimittee  does  not 


file  the  amended  return  within  30  days, 
he  or  she  is  required  to  pay  a  new 
special  tax  and  obtain  a  new  special  tax 
stamp. 

(26  U.SXL  5143. 7011) 

Para.  17.  New  S  22.171a  is  added  in 
Subpart  N.  immediately  following  the 
regulations  in  {  22.171.  to  read  as 
foUows: 

S  22.171a   Special  (ooeupaUonaOtaxaa. 

Special  (occupational)  tax  at  the  rate 
of  ^50  per  year  is  imposed  upon 
agencies  and  instrumentalities  of  the 
United  States  required  by  26  U.S.C.  5271 
to  obtain  permits  to  proctue  and  use  tax- 
free  spirits  under  ^s  part  Permits 
issued  under  this  part  shall  not  be  valid 
unless  the  permittee  pays  the  special 
(occupational)  tax.  Special  tax  liability 
is  incurred  for  each  such  permit  held 
and  each  location  receiving  tax-free 
spirits  by  virtue  of  such  a  permit  The 
tax  AaU  bepald  on  or  before  the  date  of 
commencing  operations  as  an  industrial 
alcohol  permittee,  and  thereafter  every 
year  on  or  before  July  1.  On  commencing 
operations,  the  tax  shall  be  computed 
from  the  first  day  of  die  month  in  which 
liability  is  incurred,  through  the 
following  June  30.  Thereafter,  the  tax 
shall  be  CQmputed  for  tibe  entire  year 
(July  1  through  June  3(^. 

(26  V&C  5143. 5214. 5271,  6272. 5273.  «274, 
5275,  5278) 

PART25-BEER 

Pats.  18.  The  audiority  ciUtion  for 
Part  25  is  revised  to  read  as  follows: 

AuUKMity:  19  U.S.C.  81c;  28  U.S.C.  5002, 
5051-6054,  5056,  5061.  5091,  5111.  5113,  5142. 
5143.  5148,  5222,  5401-5403,  5411-M17.  5551. 
5552.  5555.  5556,  5671,  5673,  5684,  8011.  6081. 
6065, 0091. 610a  6151, 6301, 6302, 8311, 8313, 
6402.6851,6656.6878,6606.7011.7342.7808, 
7805:  31  U.S.a  0301.  9303-0308. 

Para.  IB.  The  table  of  sections  in  27 
CFR  Part  25,  Subpart  I  is  amended  to 
add  S9  25.111a.  2S.lllb.  and  to  add 
9  25.120  under  the  center  heading 
"Execution  of  Special  Tax  Returns"  and 
to  revise  die  tides  of  99  25.118. 25.119. 
25.123.  and  25.125.  and  the  center 
heading  immediately  preceding  9  25.125. 
as  follows: 


Subpart  I— SpecW  Taxes 

•  •        •        •        • 

25.111a  Special  tax  rates. 
2S.lllb  Reduced  rate  of  tax  for  small 
brewora. 

•  •        *        •        * 

25.118  Preparation  of  AFT  Form  SOSas. 

25.119  Midtiple  locatioM  and/or  daises  of 
tax. 


25.120  Signing  of  ATF  Ftont  563a5. 


25.123  Preparation  and  filing  of  IRS  Form  SS- 
4. 

Spsdal  Tax  Stampa 

25.125  Issuance  of  special  tax  stamps. 

Para.  2a  Sections  25.111  and  25.112 
are  revised,  and  99  25.111a  and  25.111b 
are  added  in  Subpart  I.  to  read  as 
follows: 

92S.111    Brswsr's  special  tax. 

(a)  General.  Every  brewer  shall  pay  a 
special  (occupational)  tax  at  the  rate 
specified  by  9  25.111a  or  9  25.111b. 
whichever  is  applicable.  The  tax  shall 
be  paid  on  or  before  the  date  of 
commencing  business  as  a  brewer,  and 
thereafter  every  year  on  or  before  July  1. 
On  commencing  business,  the  tax  shall 
be  computed  from  the  first  day  of  the 
month  in  which  liability  is  incurred, 
through  the  following  June  30. 
Thereafter,  the  tax  shall  be  computed 
for  the  entire  year  (July  1  through  June 
30). 

(b)  Ttnnsition  rule.  A  brewer  who 
was  engaged  in  business  on  January  1. 
1968.  and  paid  a  special  (occupational) 
tax  for  a  taxable  period  which  began 
before  January  1. 1986.  and  included  that 
date,  shall  pay  an  increased  special  tax 
for  the  period  January  1. 1988,  throu^ 
June  30. 1988.  The  increased  special  tax 
shall  not  exceed  one-half  the  excess  (if 
any)  of  (1)  the  rate  of  special  tax  in 
effect  on  January  1. 19M.  over  (2)  the 
rate  of  such  tax  in  effect  on  December 
31. 1987.  The  increased  special  tax  shall 
be  paid  on  or  before  April  1. 1988. 

(28  U.S.C  5091.  5142) 

|2S.111a  Special  tax  rates. 

(a)  Prior  rates.  The  special 
(occupational)  tax  imposed  on  brewers 
priOT  to  January  1. 1988.  was  $110  a  year, 
except  that  the  special  tax  for  any 
brewer  of  less  than  500  barrels  a  year 
was  $55  a  year. 

(b)  Rate  effective  January  1. 1988.  The 
special  tcuc  rate  imposed  on  brewers 
(other  than  small  brewers  as  defined  in 
9  25.111b)  is  $1000  a  year. 

(28  U.S.C  5091) 

92S.111b   Reduoad  rats  of  tax  for  smal 


(a)  General.  Effective  January  1. 1966. 
28  U.S.C.  5091(b)  provide  for  a  reduced 
rate  of  tax  with  respect  to  any  brewer 
whose  gross  receipts  (for  the  most 
recent  taxable  year  ending  before  the 
first  day  of  the  taxable  period  to  which 
the  tax  imposed  by  9  25.111  relates)  are 
less  than  $500:000.  The  rate  of  tax  for 
such  a  brewer  is  $500  a  year.  The 


ii' 
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*Haxable  year^  to  be  osed  for 

determining  gross  receipts  is  the        | 
taxpayer's  income  tax  year.  All  groaf 
receipts  of  the  taxpayer  shall  be 
included,  not  just  the  gross  receipts  of 
the  business  subject  to  special  tax. 
Proprietors  of  new  businesses  that  have 
not  yet  begun  a  taxable  year,  as  well  as 
proprietors  of  existing  businesses  that 
have  not  yet  ended  a  taxable  year,  who 
commence  a  new  activity  subject  to 
special  tax,  qualify  for  the  reduced 
special  (occupational)  tax  rate,  unless 
the  business  is  a  member  oi  a 
"controlled  group":  in  that  case,  the 
rules  of  paragraph  (b)  of  this  section 
shall  apply. 

(b)  Controlled  group.  In  determiniog 
gross  receipts,  all  persons  treated  as  one 
taxpayer  under  26  U.S.C  5061(el(3)  shall 
be  treated  as  one  taxpayer  for  purposes 
of  paragraph  (a]  of  this  section. 
"Controlled  group"  means  a  controlled 
group  of  corporations,  as  defined  in  26 
U.S.C.  1563,  and  implementing 
regulations  in  28  CFR  1.1563-1  through 
1.1563-4.  except  that  the  words  "at  least 
80  percent"  shall  be  replaced  by  the 
words  "more  than  50  percent"  in  each 
place  they  appear  in  subsection  (a)  of  28 
U.S.C  1563.  as  well  as  in  the 
implementing  regulations.  Also,  the  rules 
for  a  "controUed  gnnip  of  corporations" 
apply  in  a  similar  fashion  to  groups 
which  include  partnerships  and/or  sole 
proinietorsh^.  If  one  en^ty  maintains 
more  than  50%  control  over  a  group 
consisting  of  corporations  and  one,  or 
more,  partnerships  and/or  sole 
proprietorships,  all  of  the  members  of 
the  controlled  group  are  one  taxpayer 
for  the  purpose  of  this  section. 

(c)  Short  taxable  year.  Gross  receipts 
for  any  taxable  year  of  less  than  12 
months  shall  be  annualized  by 
multiplying  the  gross  receipts  for  the 
short  period  by  12  and  dividing  the 
result  by  the  number  of  months  in  tfie 
short  period  as  required  by  26  U.SC, 
448(c)(S).  j 

(d)  Returns  and  allowance*.  GroeS 
receipts  for  any  taxable  year  shaD  be 
reduced  by  returns  and  aUowances 
made  during  that  year  mider  26  U.S.C 
44a(cM3). 

(28  U.S.C  448.  5001.  SOSl) 

925.112    Wtwtasalar'sspeclaitax. 
A  brewer  shall  be  subject  to  or 
exempt  from  a  wholesaler's  spedal 
(occupational)  tax  as  provided  in  Part 
IM  of  this  chapter. 

(28U.s.csin.5i4q 


ExacattaB  of  Spedal  Tax  leiHtaa 

128.117   Special  tax  returaa. 

Special  tax  shall  be  paid  by  return. 
The  prescribed  return  is  ATF  Form 
5630.5,  Special  Tax  Registration  and 
Return.  Special  tax  retonis,  with 
payment  of  tax.  shall  be  filed  with  ATF 
in  accordance  with  instructions  on  the 
form. 


t2S.11«    PtsparaMow  el  ATF  Ferm  i880L». 

All  of  the  information  called  for  on 
Form  5630.5  shall  be  provided,  indeding: 

(a)  The  true  name  of  the  taxpayer. 

(b)  The  trade  naBie(s)  (if  any)  of  the 
busines8(es)  subject  to  special  tax. 

(c)  The  employer  identification 
number  (see  S  25.121). 

(d)  The  exact  locatitm  of  the  place  of 
business,  by  name  and  number  of 
building  or  street,  or  if  these  do  not 
exist,  by  some  description  in  addition  to 
the  poet  office  address.  In  the  caae  of 
one  return  for  two  or  more  locationa.  the 
address  to  be  shown  shall  be  the 
taxpayer's  prindpal  place  of  business 
(or  principal  office,  in  the  caae  of  a 
corporate  taxpayer). 

(e)  The  claM(es)  of  special  tax  to 
which  the  taxpayer  is  subject 

(f)  Ownership  and  control 
infonnation:  that  is,  the  name,  position, 
and  residence  adchess  of  every  owno'  of 
the  business  and  of  every  person  having 
power  to  control  its  management  and 
policies  with  respect  to  the  activity 
subject  to  special  tax.  "Owner  of  the 
business"  shall  include  every  partner,  if 
the  taxpajrer  is  a  partnership,  and  every 
person  owning  1091  or  mote  of  its  stock, 
if  the  taxpayer  is  a  corporation. 
However,  the  ownership  and  control 
information  reqoired  by  thia  paragraph 
need  not  be  stated  if  the  same 
informatioD  has  been  previoosly 
provided  to  AIT  in  connection  wi^  die 
Brewer's  Notice,  and  if  the  information 
previously  provided  is  still  currenL 


f  28.118 
Of  tax. 


iJulMple  tef  sthwis  MMl/er 


Para.  21.  Section  25.120  is  added  in 
Subpart  I.  and  tS  25.117-25.119. 25.121- 
25.123. 25.125,  and  the  center  heading 
immediately  preceding  {  25.126  are 
revised  to  read  as  follows: 


A  taxpayer  sid>|ect  to  q^ecial  tax  for 
the  same  period  at  mate  then  one 
location  or  for  more  than  one  class  of 
tax  shall — 

(a)  File  one  spedal  tax  return,  ATF 
Form  5630.5,  witii  payment  of  tax,  to 
cover  all  such  locations  and  dasses  of 
tax:  and 

(b)  Prepare,  in  duplicate,  a  list 
identified  widi  the  taxpayer's  name, 
address  (as  shown  on  ATF  Form  5630.5]. 
employer  identification  number,  and 
period  covered  by  the  return.  The  list 
shall  show,  by  States,  the  name, 
address,  and  tax  class  of  each  location 
for  which  special  tax  is  bdng  paid.  The 
original  of  the  list  shall  be  filed  with 


ATF  in  accordance  willi  iaalruetioos  on 
the  return,  and  the  oopy  ahril  be 
retained  at  the  taxpayer's  priadpal 
place  of  business  (or  prindpal  office,  in 
the  case  of  a  corporate  taxpayer)  for  the 
period  specified  la  1 25J0a(c). 

128.120   SlonlngofATFFanna8830L& 

(a)  Ordinary  retuma.  The  return  of  an 
individual  proprietor  shall  be  signed  by 
the  individual.  The  retam  of  a 
partnership  shall  be  signed  by  a  general 
partner.  The  return  of  a  corporation 
shall  be  signed  by  any  affiav.  la  eadi 
caae,  the  person  sigBtag  the  return  shall 
designate  his  or  her  capadty  as 
"individual  owner,"  "raeaifasr  of  firm." 
or,  in  the  case  of  a  coiporatioa,  tiie  title 
of  the  officer. 

(b)  Fiduciaries.  Receivers,  trostees. 
assignees,  executors,  adadnistntors. 
and  other  legal  rcpiesentatives  who 
continue  the  business  <rf  a  bankrupt, 
insolvent  deceased  person,  etc.,  diall 
indicate  the  fidudary  capedty  fai  wMdi 
they  act 

(c)  Agent  or  attorney  in  fact.  If  a 
return  is  signed  by  an  agent  or  attorney 
hi  fact  die  signature  shall  be  preceded 
by  tbe  name  of  the  prhodpal  and 
followed  by  the  title  of  this  agent  or 
attcHney  in  fact  A  return  si^ed  by  a 
person  as  agent  ivill  not  be  accepted 
imless  there  is  filed,  with  Ute  A'^  office 
with  which  the  return  is  required  to  be 
filed,  a  power  of  attorney  audiorizing 
the  agent  to  perform  the  act 

(d)  Perjury  statetaeaL  ATF  Forms 
5630.5  shall  contain  or  be  verified  by  a   . 
written  declaration  that  the  return  has 
been  executed  under  the  penalties  of 
perjury. 

(28  U.S.C  5M2,  tost  80BS,  8151. 7011) 
Enqiloyer  Identfficatkm  Number 

9  28.121    Eaiploysr  losnifnceiieii  nuifiosr. 

The  emplc^er  identification  number 
(defined  in  26  CFR  301.7701-12)  of  the 
taxpayer  who  has  been  assigned  sach  a 
number  shall  be  shown  on  each  special 
tax  return,  including  amended  returns, 
filed  under  this  subpart  Failure  of  the 
taxpayer  to  indude  the  employer 
identification  number  may  result  in  the 
imposition  of  the  penalty  qiacified  in 
§  70.105  of  this  diapter. 

(28  U.S.C  6108,  6678) 

S  28.122    Apple  Bion  for  aa^loyar 


number  of  places  of  business  for  which 
the  taxpayer  is  required  to  ffie  a  spedal 
tax  return.  The  employer  identification 
number  shall  be  applied  for  no  later 
than  7  days  after  the  filing  of  the 
taxpayer's  first  special  tax  return.  ERS 
Form  SS-4  may  be  obtained  bom  the 
director  of  an  IRS  service  center  or  from 
any  IRS  district  director. 

(28U.8.ceioe) 

S2S.12S    Preparation  and  fMng  of  IRS 
FonnSS-4. 

The  taxpayer  shall  prepare  and  file 
IRS  Form  SS-4,  together  with  any 
supplementary  statement  in  accordance 
with  the  instructions  on  the  form  or 
issued  in  respect  to  it 

(2eU.S.C6108) 
Spedal  Tax  Stamps 


Eadi  taxpayer  who  files  a  spedal  tax 
retain,  who  has  not  already  baen 
assigned  en  employer  identifioatioa 
number,  shall  file  IRS  Form  SS-4  to 
apply  for  one.  The  taxpayer  shall  apply 
for  and  be  assigned  oiily  one  eiaployer 
identification  number,  regardless  erf  the 


S2S.12S    lesuanoe  Of  SpacM  Tax  Stamps. 

Upon  filing  a  properiy  executed  return 
on  ATF  Form  5630.5,  together  with  the 
full  remittance,  the  taxpayer  will  be 
issued  an  appropriately  designated 
spedal  tax  stamp.  If  the  return  covers 
multiple  locations,  the  taxpayer  will  be 
issued  one  appropriately  designated 
Stamp  for  each  location  listed  on  the 
attachment  required  by  {  25.119,  but 
showing,  as  to  name  and  address,  only 
the  name  of  the  taxpayelr  and  the 
address  of  the  taxpayer's  principal  (dace 
of  business  (or  principal  office  in  the 
case  of  a  corporate  taxpayer). 
(28U.S.C.68D8) 

Para.  22.  Section  25.131  is  revised  to 
read  as  follows: 

S  28.191    Change  In  name. 

If  there  is  a  change  in  the  corporate  or 
firm  name,  or  in  the  frade  name,  as 
shown  on  Form  5630.5,  the  brewer  shall 
file  an  amended  special  tax  return  as 
soon  as  practicable  after  the  change 
covering  the  new  corporate  or  firm 
name,  or  trade  names.  No  new  special 
tax  is  required  to  be  paid.  Tlie  brewer 
shall  attach  the  spedal  tax  stfunp  for 
endorsement  of  the  change  in  nfune. 
(28U.&C7011) 

Para.  23.  Section  25.134  is  revised  to 
read  as  follows: 

S2&134    Change  In  location. 

If  there  is  a  change  in  location  of  a 
taxable  place  of  business,  the  brewer 
shall,.within  30  days  aftar  the  change, 
file  with  ATF  an  amended  special  tax 
return  covering  the  new  location.  The 
brewer  shall  attach  the  special  tax 
stamp  or  stamps,  for  endorsement  of  the 
change  in  location.  No  new  special  tax 
is  required  to  be  paid.  However,  if  the 
brewer  does  not  file  the  amended  return 
within  30  days,  the  brewer  is  required  to 


pay  a  new  spedal  tax  and  obtain  a  new 
spedal  tax  stamp. 

(26  U.S.C.  5143, 7011) 

PART  70-PROCEDURE  AND 
ADMINISTRATION 

Para.  24.  The  authority  dtation  for 
Part  70  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  552;  26  U.S.C. 
5146,  5203,  5207,  5275.  5367.  5415.  5504,  5555, 
5684(8),  5741.  S761(b).  5802,  6020.  6155.  6201. 
6203,  6204.  6311.  6313,  6314.  6401.  6402.  6404. 
6407,  6423,  6501, 6511,  6513.  6514.  6532, 6601. 
6602,  6611.  6621, 6622,  6851.  6653.  6656.  6657, 
6658.  6662.  6671,  6872, 6676,  6701,  6801.  6862. 
6863.  7011.  7601-7606,  7606,  7822,  7623.  7653. 
7805. 

Para.  25.  Section  70.109  is  amended  by 
revising  paragraphs  (a)(l)-{4),  adding 
new  paragraphs  (a){5)-{7)  and 
concluding  text  of  paragraph  (a),  and 
revising  paragraph  (b),  to  read  as 
follows: 

S  70.109    Registratkin  Of  pefsons  peyktg  a 
apadsltax. 

(a)  •  *  * 

(1)  Section  5081  (relating  to  spedal  tax 
on  proprietors  of  distilled  spirits  plants, 
bonded  wine  cellars,  bonded  wine 
warehouses,  and  taxpaid  wine  bottling 
houses); 

(2)  Section  5091  (relating  to  special  tax 
on  brewers): 

(3)  Section  5111  (relating  to  spedal  tax 
on  wholesale  dealers  in  liquors  and 
wholesale  dealers  in  beer): 

(4)  Section  5121  (relating  to  special  tax 
on  retail  dealers  in  liquors  and  retail 
dealers  in  beer); 

(5)  Section  5276  (relathtg  to  spedal  tax 
on  persons  holding  permits  to  procure  or 
use  tax-free  spirits,  to  procure,  deal  in, 
or  use  specially  denatured  spirits,  or  to 
recover  specially  or  completely 
denatured  spirits); 

(6)  Section  5731  (relating  to  special  tax 
on  manufacturers  of  tobacco  products, 
manufacturers  of  cigarette  papers  and 
tubes,  and  export  warehouse 
proprietors):  or 

(7)  Section  5802  (relating  to  importers, 
manufacturers  and  dealers  of  National 
Firearms  Act  weapons). 

For  provisions  with  respect  to  the 
registration  of  persons  subject  to  the 
spedal  tax  imposed  by  section  5131, 
relating  to  the  tax  on  persons  claiming 
drawback  on  distilled  spirits  used  in  the 
manufacture  of  certain  nonbeverage 
products,  see  section  5132  of  the  Internal 
Revenue  Code  and  27  CFR  Part  197 
(Regulations  on  Drawback  on  Distilled 
Spirits  Used  in  Manufacturing 
Nonbeverage  Products). 

(b)  Procedure  for  registration.  The 
registration  required  of  a  person  by 
reason  of  the  person  being  engaged  in  a 


trade  or  business,  in  respect  of  whidi 
one  of  the  special  taxes  Usted  in 
paragraph  (a)  of  this  section  is  imposed, 
shall  be  accomplished  by  timely 
executing  and  filing,  in  accordance  with 
the  instructions  relating  thereto,  ATF 
Form  5630.5,  Spedal  Tax  Registration 
and  Return. 

(26  U.S.C.  5802,  7011) 

Para.  28.  Section  70.111(a)  is  amended 
by  revising  the  second  sentence  to  read 
as  follows: 

970.111    lmpoeltlonoftaxea.quallflcallon 
requirements,  and  raguMlons. 

(a)  *  *  *  Occupational  taxes  are 
imposed  upon  brewers,  dealers  in 
liquors,  and  proprietors  of  distilled 
spirits  plants,  bonded  wine  cellars, 
bonded  wine  warehouses,  and  taxpaid 
wine  bottling  houses:  on  industrial  users 
of  tax-free  distilled  spirits;  on  dealers, 
users,  and  recoverers  of  specially 
denatured  spirits;  and  as  a  prerequisite 
for  drawback  under  section  5134  of  the 
Internal  Revenue  Code,  upon 
manufacturers  of  nonbeverage  products. 


Para.  27.  Section  70.112(a)  is  amended 
by  revising  the  sixth  sentence  to  read  as 
follows: 

{70.112    Excise  taxes. 

(a)  *  *  *  Spedal  tax  stamps  are 
issued  to  denote  the  payment  of  spedal 
(occupational)  taxes  by  liquor  dealers, 
brewers,  manufacturers  of  nonbeverage 
produds,  and  industrial  users  of  tax-free 
distilled  spirits;  by  dealers,  users,  and 
recoverers  of  specially  denatured  spirits; 
and  by  proprietors  of  distilled  spirits 
plants,  bonded  wine  cellars,  bonded 
wine  warehouses,  and  taxpaid  wine 
bottling  houses.  *  *  * 


Para.  28.  Section  70.131(a)  is  amended 
by  adding  the  following  after  the  end  of 
the  first  sentence: 

§  70.131    Imposition  of  taxes;  ragulations. 

(a)  *  •  *  Occupational  taxes  are 
imposed  by  manufacturers  of  tobacco 
products,  manufacturers  of  cigarette 
papers  and  tubes,  and  export  warehouse 
proprietors.  *  *  * 


Para.  29.  Section  70.133  is  amended  by 
redesignating  paragraph  (c)  as 
paragraph  (d)  and  by  adding  the 
following  new  paragraph  (c)  to  read  as 
follows: 

{70.183   CoNection  Of  taxes. 
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(c)  Special  tax.  ^>ecial  (occupatioaal) 
taxes  are  paid  by  manufacturera  of 
tobacco  products,  manufacturers  of 
cigarette  papers  and  tubes,  and  export 
warehouse  proprietors  on  the  basis  of  a 
return.  Special  tax  stamps  are  issued  to 
denote  the  payment  of  special 
(occupational)  taxes. 
***** 

Para.  30.  Section  70.151{a)(l)(ii)  is 
revised  to  read  as  follows: 


STaisi 

(a)*  " 


Offars  hi  compramiM. 


(ii)  The  failure  to  file  returns  of,  or  to 
pay,  occupational  taxes  with  respect  to 
distilled  spirits,  wines,  beer,  tobacco 
products,  cigarette  papers  and  tubes,  or 
Hrearms. 


PART  179— IIACHINE  GtiNS, 
DESTRUCTIVE  DEVICES.  AND 
CERTAIN  OTHER  FIREARMS 

Para.  SI.  The  audiority  citation  for 
Part  179  is  revised  to  read  as  follows: 

Authority:  18  U.S.C.  926;  22  U.S.C.  2778;  28 
U.S.C  Chapter  53.  eoei.  6511, 867S,  6805,  7805. 

Para.  32.  The  table  of  sections  for  Part 
179  is  amended  to  add  new  S  179.32a  in 
Subpart  D  immediately  following 
§  179.32,  and  to  revise  the  title  of 
§  179.34,  as  follows: 


Subpart  D    Special  (Occiiplloiiil)  Ti 


Sec 

179.32a    Reduced  rate  of  tax  for  small 
importers  and  manufacturers. 


179J4    Special  tax  registration  and  retvoai. 


Para.  33.  Section  179.31  is  revised  to 
read  as  follows: 

917>.31    Uabmytartax.  ' 

(a)  General.  Every  person  who 
engages  in  the  business  of  importing, 
manufacturing,  or  dealing  in  (including 
pawnbrokers)  firearms  in  the  United 
States  shall  pay  a  special  (occupational) 
tax  at  a  rate  specified  by  { 179.32.  The 
tax  shall  be  paid  on  or  before  the  date  of 
commencing  the  taxable  business,  and 
thereafter  every  year  on  or  before  July  1. 
Special  (occupational)  tax  shall  not  be 
prorated.  The  tax  shall  be  computed  for 
the  entire  tax  year  (July  1  through  June 
30).  regardless  of  the  portion  of  the  year 
durhig  which  the  taxpayer  engages  fai 
business.  Persons  commencing  business 
at  any  time  after  July  1  in  any  year  are 
liable  for  the  special  (occupational)  tax 
for  the  entire  tax  year. 


(b)  Each  place  ofbasiness  taxable.  An 
importer,  manufacturer,  or  dealer  in 
firearms  incurs  special  tax  liability  at 
each  place  of  business  where  an 
occupation  subject  to  special  tax  is 
conducted.  A  place  of  business  means 
the  entire  office,  plant  or  araa  of  the 
business  in  any  one  location  imder  the 
same  proprietorship.  Passageways, 
streets,  highways,  rail  crossings, 
waterways,  or  partitions  divic^ng  fte 
premises  are  not  sufficient  separation  to 
require  additional  special  tax.  if  the 
divisions  of  the  premises  are  otherwise 
contiguous.  See  also  SS  179.38-170.39. 

(28  VS.C  5143, 5801,  5846) 

Para.  34.  Section  179.32  is  revised  to 
read  as  follows: 


9179.32    SpMial(occups«lonaQtaKi 

(a)  Prior  to  January  1, 1968,  the  special 
(occupational)  tax  rates  were  as  follows: 


Per  year  or 

fracSon 
Sweof 

S800 

Class  2— Manufacturar  o(  <ir«an 
Class  3 — Dealer  in  iirearms 

w 

500 

200 

Class  4— Importer  oniy  of  waapona 
clanHsd  ••  "any  other  weapon" 

Class  5— Manufacturer  only  ol  weap- 
ons   dasaifiad    as     "any    oSter 
weapon" _ „ 

2S 

25 

Oaas   6— Dealer   only   in   weapons 
clMsiMa  M   Any  ovwr  wMipOfr  ...... 

10 

(b)  Except  as  provided  in  i  179.32a. 
the  special  (occupational)  tax  rates 
effective  January  1, 1988,  are  as  follows: 


Qass  1— Importer  of  firearms  (includ- 
ing an  importer  only  of  wsaporw 
ctaaeifiea  m  "any  oSiar  weapon">.„ 

Clase  2— Manulaelufer  of  Mraarnw  |n- 
duding  a  manufacturer  only  of 
weapons  classlftad  as  "any  oOwr 
weapon") 

Class  3— Dealer  in  firearms  (indudtng 
a  dealer  only  of  waapona 
as  "arty  other  weapon") ._ 


$1,800 
1,000 

soo 


(c)  A  taxpayer  who  was  engaged  in  a 
business  on  January  1, 1968,  for  which  a 
special  (occupational)  tax  was  paid  for  a 
taxable  period  vdikfa  began  before 
January  1, 1988,  and  indoded  that  date, 
shall  pay  an  increased  spedal  tax  for 
the  period  January  1, 1968,  tfaroogh  Jime 
30, 198&  The  increased  tax  shall  not 
exceed  one-half  the  excess  pf  any)  of  (1) 
the  rate  of  special  tax  in  effect  on 
January  1. 1988.  over  (2)  the  rate  of  such 
tax  in  effect  on  December  31, 1987.  The 
increased  special  tax  shall  be  paid  on  or 
before  April  1, 1988. 


Pus.  3S.  New  i  179J28  is  added 
immediately  following  { 179.32,  to  read 
as  foOows: 

S  179.32a   ftodwowl  rata  o«tn  for  smal 
hnportsta  and  msMifacturafs. 

(a)  General  Effective  January  1, 1968, 
26  U.&C.  5801(b)  provides  for  s  reduced 
rate  of  special  tax  with  respect  to  any 
importer  or  manufacturer  whose  gross 
receipts  (for  the  most  recent  taxable 
year  ending  before  the  first  day  of  the 
taxable  period  to  which  the  special  tax 
imposed  by  S  179.32  relates)  are  less 
than  $500,000.  The  rate  of  tax  for  such 
an  importer  or  manufacturer  is  $S0O  p<ir 
year  or  fraction  thereof.  The  "taxable 
year"  to  be  used  for  determbiing  gross 
receipts  is  the  taxpayer's  iname  tax 
year.  All  gross  receipts  of  the  taxpayer 
shall  be  included,  not  just  the  gross 
receipts  of  the  businesa  sutHect  to 
special  tax.  Proprietors  of  new 
businesses  that  have  not  yet  begun  a 
taxable  year,  as  well  as  proprietors  of 
existing  businesses  that  have  not  yet 
ended  a  taxable  year,  who  commence  a 
new  activity  subject  to  special  tax. 
quality  for  the  reduced  special 
(occupational)  tax  rate,  unless  the 
busiitess  is  a  member  of  a  "controlled 
group";  in  that  case,  the  rules  of 
paragraph  (b)  of  this  section  shall  apply. 

(b)  Controlled  group.  All  persons 
treated  as  one  taxpayer  under  26  VSJC 
50ei(e)(3]  shall  be  treated  as  one 
taxpayer  for  the  purpose  of  determining 
gross  receipts  under  paragraph  (a)  of 
this  section.  "Controlled  group"  means  a 
controlled  group  of  corporations,  as 
defined  in  26  U.S.C.  1563  and 
implementing  regulations  hi  26  CFR 
1.1563-1  throu^  1.1563-4.  except  that 
the  words  "at  least  80  i>ercent"  shall  be 
replaced  by  the  words  "more  than  50 
percent"  in  each  place  they  appear  in 
subsection  (a)  of  26  U.S.C.  11S63.  as  well 
as  in  the  implementing  regulations.  Also, 
the  rules  for  a  "controlled  group  of 
corporations"  apply  in  a  similar  fashion 
to  groups  which  include  partnerships 
and/or  sole  proprietorships.  If  one  entity 
maintains  more  than  50%  control  over  a 
group  consisting  of  corp<Mrations  and 
one,  or  more,  partnerships  and/w  sole 
proprietorahips,  all  of  the  membera  of 
the  controlled  group  are  one  taxpayer 
for  the  purpose  of  this  section. 

(c)  Short  taxable  year.  Gross  receipts 
for  any  taxable  yew  of  less  than  12 
mondis  shall  be  annualized  by 
multiplying  the  gross  recmpts  for  ttie 
short  period  by  12  and  dividing  the 
resdt  by  the  number  of  months  in  the 
short  period,  as  required  by  26  U.S.C 
448(cK3). 

(d)  Returns  and  allowances.  Gross 
receipts  for  any  taxaUe  year  shall  be 


reduced  by  returns  and  allowances 
made  during  that  year  under  26  U.S.C 
448(c)(3). 

(26  U.S.C  448,  5061,  5801] 

Para.  36.  Section  179.34  is  revised  to 
read  as  follows: 

1179.34   SpacMtaxregiatrallonand 


(a)  General  Special  tax  shall  be  paid 
by  return.  The  prescribed  return  is  ATF 
Form  5630.5,  Special  Tax  Registration 
and  Return.  Special  tax  returns,  with 
payment  of  tax.  shall  be  filed  with  ATF 
in  accordance  with  instructions  on  the 
form.  Properly  completing,  signing,  and 
timely  filing  of  a  return  (Form  5630.5) 
constitutes  compliance  with  26  U.S.C. 
5802. 

•  ^]  Preparation  of  ATF  Form  5690.5. 
All  of  the  information  called  for  on  Form 
5630.5  shall  be  provided,  including: 

(1)  TTie  true  name  of  the  taxpayer. 

(2)  The  trade  name(8)  (if  any)  of  the 
busine8s(es)  subject  to  spetnal  tax. 

'  (3)  The  employer  identification 
number  (see  { 179.35). 

(4)  The  exact  location  of  the  place  of 
business,  by  name  and  number  of 
building  or  street  or  if  these  do  not 
exist,  by  some  description  in  addition  to 
the  post  office  address.  In  the  case  of 
one  return  for  two  or  more  locations,  the 
address  to  be  shown  shaU  be  the 
taxpayer's  principal  place  of  business 
(or  principal  office,  in  the  case  of  a 
corporate  taxpayer). 

(5)  The  clas8(es)  of  special  tax  to 
which  the  taxpayer  is  subject. 

(6)  Ownership  and  control 
information:  That  is.  the  name,  position, 
and  residence  address  of  every  owner  of 
the  business  and  of  every  person  having 
power  to  control  its  management  and 
policies  with  respect  to  the  activity 
subject  to  spedsJ  tax  "Owner  of  die 
business"  shall  include  every  partner,  if 
the  taxpayer  is  a  partnership,  and  every 
person  owning  10%  or  more  of  its  stock, 
if  the  taxpayer  is  a  corporation. 
However,  the  ownership  and  control 
information  required  by  dus  paragraph 
need  not  be  stated  if  the  same 
information  has  been  previously 
provided  to  ATF  in  connection  with  a 
license  application  imder  Part  178  of  this 
chapter,  and  if  the  information 
previously  provided  is  still  current 

'  (c)  Multiple  locations  and/or  classes 
of  tax.  A  taxpayer  subject  to  special  tax 
for  the  same  period  at  more  than  one 
location  or  for  more  than  one  class  of 
tax  shall — 

(1)  File  one  special  tax  retiun,  ATF 
Form  5630.5,  with  payment  of  tax.  to 
cover  all  such  locations  and  classes  of 
tax:  and 


(2)  Prepare,  in  duplicate,  a  list 
identified  with  the  taxpayer's  name, 
address  (as  shown  on  ATF  Form  5630.5), 
employer  identification  number,  and 
period  covered  by  the  rettrni.  The  list 
shall  show,  by  States,  the  name, 
address,  and  tax  class  of  each  location 
for  whidi  special  tax  is  being  paid.  The 
original  of  the  Ust  shall  be  filed  with 
AIT  in  accordance  with  instructions  on 
the  return,  and  the  copy  shall  be 
retained  at  the  taxpayer's  principal 
place  of  business  (or  principal  office,  in 
the  case  of  a  corporate  taxpayer)  for  not 
less  than  3  years. 

(d)  Signing  of  ATF  Forms  5630.5— (1) 
Ordinary  returns.  The  return  of  an 
individual  proprietor  shall  be  signed  by 
the  individual.  The  return  of  a 
partnership  shall  be  signed  by  a  general 
partner.  The  return  of  a  corporation 
shall  be  signed  by  any  officer.  In  each 
case,  the  peraon  signing  the  return  shall 
designate  his  or  her  capacity  as 
"individual  owner,"  "member  of  firm." 
or,  in  the  case  of  a  corporation,  the  title 
of  the  officer. 

(2)  Fiduciaries.  Receivers,  trustees, 
assignees,  executors,  administrators, 
and  other  legal  representatives  who 
continue  the  business  of  a  bankrupt 
insolvent  deceased  person,  etc.,  shall 
indicate  the  fiduciary  capacity  in  which 
they  act 

(3)  Agent  or  attorney  in  fact.  If  a 
return  is  signed  by  an  agent  or  attorney 
in  fact  the  signature  shall  be  preceded 
by  the  name  of  the  principal  uid 
followed  by  the  title  of  the  agent  or 
attorney  in  fact  A  return  signed  by  a 
person  as  agent  will  not  be  accepted 
unless  there  is  filed,  with  the  ATF  office 
with  which  the  return  is  required  to  be 
filed,  a  power  of  attorney  authorizing 
the  agent  to  perform  the  act. 

(4)  Perjury  statement.  ATF  Forms 
5630.5  shall  contain  or  be  verified  by  a 
written  declaration  that  the  return  has 
been  executed  under  the  penalties  of 
perjury. 

(26  U.S.C.  5142,  5802,  5848.  8081. 6065,  6151) 

Para.  37.  Section  179.35  is  revised  to 
read  as  foUows: 

9 179.35    Employsr  MsntlWcaMon  number. 

(a)  Requirement  The  employer 
identification  number  (defined  in  26  CFR 
301.7701-12)  of  the  taxpayer  who  has 
been  assigned  such  a  nimiber  shall  be 
shown  on  each  special  tax  return, 
including  amended  returns,  filed  under 
this  subpart  Failure  of  die  taxpayer  to 
include  the  employer  identification 
number  may  result  in  the  imposition  of 
the  penalty  specified  in  {  70.105  of  this 
chapter. 

(b)  Application  for  employer 
identification  number.  Eadi  taxpayer 


who  files  a  special  tax  return,  who  has 
not  already  been  assigned  an  employer 
identification  number,  shall  file  IRS 
Form  SS-4  to  apply  for  one.  The 
taxpayer  shall  apply  for  and  be  assigned 
only  one  employer  identification 
number,  regardless  of  the  number  of 
places  of  business  for  which  the 
taxpayer  is  required  to  file  a  special  tax 
return.  The  employer  identification 
number  shall  bie  applied  for  no  later 
than  7  days  after  the  filing  of  the 
taxpayer's  firet  special  tax  return.  IRS 
Form  SS-4  may  be  obtained  from  the 
director  of  an  IRS  service  center  or  from 
any  IRS  district  director. 

(c)  Preparation  and  filing  of  IRS  Form 
SS-4.  The  taxpayer  shall  prepare  and 
file  mS  Form  SS-4.  together  with  any 
supplementary  statement,  in  accordance 
with  the  instructions  on  the  form  or 
issued  in  respect  to  it 

(26  U.S.C  6109) 

Pan.  31.  Section  179.38  is  amended  by 
revising  the  third  sentence  to  read  as 
follows: 

9179.38   Engaging  In  buoinass  at  mors 


A  manufacturer,  upon  the  single 
payment  of  the  appropriate  special 
(occupational)  tax,  may  sell  firearms,  if 
such  firearms  are  of  his  own 
manufacture,  at  the  place  of 
manufacture  and  at  his  principal  office 
or  place  of  business  if  no  such  firearms, 
except  samples,  are  kept  at  such  office 
or  place  of  business.    *    *    * 

§179.39    [AmwidMl] 

Para.  39.  Section  179.39  is  amended  by 
removing  the  last  two  sentences. 

Para.  40.  Section  179.68  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

9 179.68    QuaUflod  manufacturar. 

A  manufacturer  qualified  imder  this 
part  to  engage  in  such  business  may 
make  firearms  without  payment  of  the 
making  tax.  •    *    * 

Para.  41.  In  9  179.88,  paragraph  (a)  and 
the  second  sentence  of  paragraph  (b)  are 
revised  to  read  as  follows: 


9179.88   Spodai  (oecupoHonaO  toxpoyora. 

(a)  A  firearm  registered  to  a  person 
qualified  under  this  part  to  engage  in 
business  as  an  importer,  manufactiu«r, 
or  dealer  may  be  transferred  by  that 
person  without  payment  of  the  transfer 
tax  to  any  other  peraon  qualified  imder 
this  part  to  manufacture,  import  or  deal 
in  firearms. 

(b)  *    *    •  The  application,  Form  3 
(Firearms),  shall  (1)  show  the  name  and 
address  of  the  transferor  and  of  the 
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transferee,  (2)  identify  the  Federal 
Hrearms  license  and  special 
(occupational]  tax  stamp  of  the  . 
transferor  and  of  the  transferee,  (3) 
show  the  name  and  address  of  the 


Para.  47.  Section  194.25  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

9194.25    RetsildMlw^inb««r. 


imposed  on  dealera  in  liquors  and  beer 
at  the  following  rates: 

Wholesale  dealer  in  liquors  (spirits, 

wines,  beer) _ $500 

Wholesale  dealer  in  beer  (l>eer  only] 500 
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the  business  and  of  every  person  having 
power  to  control  its  management  and 
policies  with  respect  to  the  activity 
subject  to  special  tax.  "Owner  of  the 
business"  shall  include  every  partner,  if 


than  7  days  after  the  filing  of  the 
taxpayer's  firat  special  tax  retiun.  IRS 
Form  SS-4  may  be  obtained  bom  the 
director  of  an  IRS  service  center  or  from 
any  IRS  district  director. 


9 197.2$   Poymont  of  special  tax. 

Each  person  who  uses  distilled  spirits 
in  the  manufacture  or  production  of 
medicines,  medicinal  preparations,  food 


.»1..««a 
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transferee,  (2)  identify  the  Federal 
firearms  license  and  special 
(occupational)  tax  stamp  of  the  . 
transferor  and  of  the  transferee.  (3) 
show  the  name  and  address  of  the 
manufacturer  and  the  importer  of  the 
firearm,  if  known.  (4)  show  the  type,  i 
model,  overall  length  (if  applicable),  | 
length  of  barrel,  caliber,  gauge  or  size, 
serial  number,  and  other  marks  of 
identification  of  the  fireann,  and  (5) 
contain  a  statement  by  the  transferor 
that  he  is  entitled  to  the  exemption 
because  the  transferee  is  a  person 
qualified  under  this  part  to  manufacture, 
import,  or  deal  in  firearms.  *    *    * 


PART  194— UQUOR  DEALERS 

Para.  42.  The  authority  citation  for 
Part  194  is  revised  to  read  as  follows: 

Autbority:  28  U.S.C.  5001.  5002,  5111-6117. 
5121-5124.  5142,  5143,  5145,  5146.  5206,  5207, 
5301,  5352,  5555,  5613,  5681,  5691,  6001,  6011. 
6061,  6065,  6071,  6091.  6109.  6151.  6311.  6314. 
6402.  6511,  6601,  6621,  6651,  6657.  7011.  7805. 

Para.  43.  The  table  of  sections  for  Part 
194  is  amended  to  reflect  the  addition  of 
new  i  194.187a  in  Subpart  L 
immediately  following  S  194.187.  and  the 
removal  of  §5  194.106b-194.106c  ft-om 
Subpart  H  and  of  SS  194.204-194.205 
from  Subpart  M,  as  follows: 

Subpart  L— Examptions  and  Excaptiona 


194.187a    Limited  retail  dealers. 


Para.  44.  Section  194.1  is  revised  to 
read  as  follows: 

§194.1    AppllcabiHy. 

This  part  contains  the  substantive  and 
procedural  requirements  relating  to  the 
special  taxes  imposed  on  wholesale  and 
retail  dealers  in  liquors  and  in  beer, 
requirements  and  procedures  pertaining 
to  operations  of  such  dealers  prescribed 
under  Title  26  of  the  United  States  Code, 
as  amended,  and  provisions  relating  to 
entry  of  premises  and  inspection  of 
records  by  ATF  officers. 


$194^1    [Amandad]  > 

Para.  45.  Section  194.21  is  amended  by 
replacing,  at  the  end  of  the  second 
sentence,  the  regulatory  citation 
"194.28"  with  the  dtotion  '194.26." 

Para.  46.  Section  194.23  is  amended  by 
revising  paragraph  (c)(3)  to  read  as 
foUows: 


S194.23    Ratal  daalar  In  Rquora. 


(c)  *  •  • 

(3)  A  person  who  is  exempt  from    i 
special  tax  under  the  provisions  of 
S9  194.181-194.184, 194.187,  or  194.187a. 


Para.  47.  Section  194.25  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

S  194.25    Ratall  daalar  in  baar. 

*        •        •        •        • 

(c)  *  *  • 

(2)  A  person  who  is  exempt  from 
special  tax  under  the  provisions  of 
SS  194.181, 194.184, 194,187,  or  194.187a. 

Para.  48.  Section  194.27  is  revised  to 
read  as  follows: 

S  194.27    Umttad  rataH  deaten  paraona 


Any  person  selling  distilled  spirits, 
beer  or  wine,  or  any  combination 
thereof,  to  members,  guests,  or  patrons 
of  bona  fide  fairs,  reunions,  picnics, 
carnivals,  or  similar  outings,  and  any 
fraternal,  civic,  church,  labor,  charitable, 
benevolent,  or  ex-servicemen's 
organization  selling  distilled  spirits,  beer 
or  wine,  or  any  combination  thereof,  on 
the  occasion  of  any  kind  of 
entertainment,  dance,  picnic,  bazaar,  or 
festival  held  by  it  is  a  "limited  retail 
dealer,"  if  the  person  or  organization  is 
not  othervyise  engaged  in  business  as  a 
dealer. 

(Sec.  201.  Pub.  L  85-859. 72  Stat.  1344;  sec. 
1905.  Pub.  L  94-455.  90  Stat  1819.  as 
amended  (26  U.S.C.  5122}) 

9194.29    CtulM  or  aimttar  organizatlona. 

Para.  49.  Section  194.29  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


(b)  Conducts  a  bar  for  the  sale  of 
liquors  on  the  occasion  of  an  outing, 
picnic  or  other  entertainment,  unless 
the  club  is  a  "limited  retail  dealer" 
under  S  194.27  (the  special  tax  stamp  of 
the  proprietor  of  the  premises  where  the 
bar  is  located  will  not  relieve  the  club  or 
organization  of  special  tax  liabiUty):  or 

Para.  50.  Section  194.101  is  revised  to 
read  as  follows: 

9194.101    Spadal  tax  rataa. 

(a)  Previous  rates.  Prior  to  January  1, 
1988,  the  special  (occupational)  taxes 
imposed  on  dealers  in  liquors  and  beer 
were  as  follows: 

(1)  Annual  (tax  year)  rates: 

Wholesale  dealer  in  liquors  (spirits, 

wines,  beer) „ $225.00 

Wholesale  dealer  in  beer  (beer  only)....  123.00 

Retail  dealer  in  liquors  (spirits,  wines, 

beer) s^XX) 

Retail  dealer  in  beer  (beer  only)......_.......  24.00 

(2)  Monthly  (calendar  month)  rates: 
Limited  retail  dealer  (spirits,  wines, 

beer) $4.50 

Limited  retail  dealer  (wines,  beer)....- 2.20 

(b)  Current  rates.  Effective  January  1, 
1988,  special  (occupational)  taxes  are 


imposed  on  dealers  in  liquors  and  beer 
at  the  following  rates: 

Wholesale  dealer  in  liquors  (spirits, 

wines,  beer) _ $500 

Wholesale  dealer  in  beer  (beer  only) 500 

Retail  dealer  in  liquors  (spirits,  wines. 

beer) 250 

Retail  dealer  in  beer  (beer  only) 250 

(Sec.  201,  Pub.  L  85-859,  72  Stat.  1340, 1343; 

sec.  1905,  Pub.  L  94-455, 90  Stat.  1819  (26 

U.S.C  5111, 5121]) 

Para.  51.  Section  194.103  is  amended 
by  designating  the  existing  material  as 
paragraph  "(a)  General."  and  by  adding 
a  new  paragraph  (b).  which  reads  as 
follows: 

§194.103    Computation  of  spadal  tax. 

(a)  General  *  *  * 

(b)  Transition  rule.  A  taxpayer  who 
was  engaged  in  a  business  on  January  1, 
1988,  for  which  a  special  (occupational) 
tax  was  paid  for  a  taxable  period  which 
began  before  January  1. 1988.  and 
included  that  date,  shall  pay  an 
increased  special  tax  for  the  period 
January  1, 1988,  through  June  30, 1988. 
The  increased  tax  shall  not  exceed  one- 
half  the  excess  (if  any]  of  (1)  the  rate  of 
special  tax  in  effect  on  January  1, 1988. 
over  (2)  the  rate  of  such  tax  in  effect  on 
December  31, 1987.  The  increased 
special  tax  shall  be  paid  on  or  before 
April  1. 1988. 

Para.  52.  Section  194.106  is  revised  to 
read  as  follows: 

9194.106    Spadal  tax  ratums. 

(a]  General.  Special  tax  shall  be  paid 
by  return.  The  prescribed  return  is  ATF 
Form  5630.5,  Special  Tax  Registration 
and  Return.  Special  tax  returns,  with 
payment  of  tax,  shall  be  filed  with  AFT 
in  accordance  with  instructions  on  the 
form. 

(b)  Preparation  of  ATF  Form  5630.5. 
All  of  the  information  called  for  on  ATF 
Form  5630.5  shall  be  provided,  including: 

(1)  The  true  name  of  the  taxpayer. 

(2)  The  trade  name(s)  (if  any)  of  the 
busine88(es)  subject  to  special  tax. 

(3)  The  employer  identification 
number  (see  5  194.106a). 

(4)  The  exact  location  of  the  place  of 
business,  by  name  and  number  of 
building  or  street,  or  if  these  do  not 
exist,  by  some  description  in  addition  to 
the  post  office  address.  In  the  case  of 
one  return  for  two  or  more  locations,  the 
address  to  be  shown  shall  be  the 
taxpayer's  principal  place  of  business 
(or  principal  office,  in  the  case  of  a 
corporate  taxpayer). 

(5)  The  clas8(es)  of  special  tax  to 
which  the  taxpayer  is  subject. 

(6)  Ownership  and  control 
information:  That- is,  the  name,  position, 
and  residence  address  of  every  owner  of 


the  business  and  of  every  person  having 
power  to  control  its  management  and 
policies  with  respect  to  the  activity 
subject  to  special  tax.  "Owner  of  the 
business"  shall  include  every  partner,  if 
the  tajqmyer  is  a  partnoship.  and  every 
person  owning  10%  or  more  of  its  stock, 
if  the  taxpayer  is  a  corporation. 
However,  the  ownership  and  control 
information  required  by  this  paragraph 
need  not  be  stated  if  the  same 
information  has  been  previously 
provided  to  ATF,  and  if  the  information 
previously  provided  is  still  current. 

.  (c)  Multiple  locations  and/or  classes 
of  tax.  A  taxpayer  subject  to  special  tax 
for  the  same  period  at  more  than  one 
location  or  for  more  than  one  class  of 
tax  shall — 

(1)  File  one  special  tax  return,  ATF 
Form  5630.5,  with  payment  of  tax,  to 
cover  all  such  locations  and  classes  of 
tax;  and 

(2)  Prepare,  in  dupUcate,  a  list 
identified  with  the  taxpayer's  name, 
address  (as  shown  on  ATF  Form  5630.5), 
employer  identification  number,  and 
period  covered  by  the  return.  The  list 
shall  show,  by  States,  the  name, 
address,  and  tax  class  of  each  location 
for  which  special  tax  is  being  paid.  The 
original  of  the  list  shall  be  filed  with 
ATF  in  accordance  with  instructions  on 
the  return,  and  the  copy  shall  be 
retained  at  the  taxpayer's  principal 
place  of  business  (or  principal  office,  in 
the  case  of  a  corporate  taxpayer)  for  the 
period  specified  in  S  194.237. 

(26  U.S.C.  ami,  6151.  7011) 

Para.  53.  Section  194.106a  is  revised  to 
read  as  foUows: 


§'l94.106a 
numlMr. 


Employer  IdantHicatlon 


(a)  Requirement  The  employer 
identification  number  (defined  in  26  CFR 
301.7701-12)  of  the  taxpayer  who  has 
been  assigned  such  a  number  shall  be 
shown  on  each  special  tax  return, 
including  amended  returns,  filed  under 
this  subpart.  Failtire  of  the  taxpayer  to 
include  the  employer  identification 
number  may  result  in  the  imposition  of 
the  penalty  specified  in  S  70.105  of  this 
chapter. 

(b)  Application  for  employer 
identification  number.  Each  taxpayer 
who  files  a  special  tax  return,  who  has 
not  already  been  assigned  an  employer 
identification  number,  shall  file  IRS 
Form  SS-4  to  apply  for  one.  The 
taxpayer  shall  apply  for  and  be  assigned 
only  one  employer  identification 
number,  regardless  of  the  number  of 
places  of  business  for  which  the 
taxpayer  is  required  to  file  a  special  tax 
return.  The  employer  identification 
number  shall  be  apphed  for  no  later 


than  7  days  after  the  filing  of  the 
taxpayer's  first  special  tax  return.  IRS 
Form  SS-4  may  be  obtained  fivm  the 
director  of  an  IRS  service  center  or  from 
any  IRS  district  director. 

(c)  Preparation  and  filing  of  IRS  Form 
SS-4.  The  taxpayer  shall  prepare  and 
file  IRS  Form  SS-4,  together  with  any 
supplementary  statement,  in  accordance 
with  the  instructions  on  the  form  or 
issued  in  respect  to  it. 

(26U.S.C.ei00) 

§§  194.106b  and  194.106c    Cnawwvad.] 

Para  54.  Sections  194.106b  and 
194.106c  are  removed  from  the  part. 

§194.151    [Amandad] 

Para  55.  Paragraph  (a)  of  S  194.151  is 
amended  by  replacing,  in  the  first 
proviso,  the  words  "who  filed  an 
original  return.  Form  5630.5,  under  the 
provisions  of  S  194.106(b)"  with  the 
words  "whose  original  return  on  ATF 
Form  5630.5  covered  only  one  location". 

Para.  58.  New  S  194.187a  is  added 
immediately  following  S  197.187,  to  read 
as  follows: 

§194.1«7a    Limited  rrtaW  daalers. 

Limited  retail  dealers,  as  specified  in 
S  194.27,  are  not  required  to  pay  special 
tax. 

§§  194.204-194.205    [Ramovad.] 

Para.  57.  Sections  194.204  and  194.205 
are  removed  from  Part  194. 

PART  197— DRAWBACK  ON 
mSTILLEO  SPIRfTS  USED  IN 
MANUFACTURING  NONBEVERAGE 
PRODUCTS 

Para.  58.  The  authority  citation  for 
Part  197  is  revised  to  read  as  follows: 

Authority:  26  U.S.C.  S131-S134,  5143.  5146. 
5206.  5273.  6065.  6091.  6109,  6402.  6511,  6676. 
7213.  7805:  31  U.S.C.  9301,  9303,  9304,  9306. 

Para.  59.  The  table  .of  sections  for  Part 
197  is  amended  (1)  to  revise  the  heading 
for  S  197.25.  (2)  to  add  new  S  197.25a.  (3) 
to  remove  SS  197.29t)-197.29c  and 
197.55-197.56.  and  (4)  to  revise  the 
undesignated  center  heading  following 
S  197.54,  as  follows: 


Subpart  C— Spadal  Tax 

Sec. 

197.25    Payment  of  special  tax. 

197.25a    Rates  of  special  tax. 


Refund  of  Special  Tax 


Para.  60.  Section  197.25  is  revised  to 
read  as  follows: 


9 197.2S    Payment  of  spadal  lax. 

Each  person  who  uses  distilled  spirits 
in  the  manufacture  or  production  of 
medicines,  medicinal  preparations,  food 
products,  flavors,  or  flavoring  extracts 
which  are  unfit  for  beverage  purposes, 
in  order  to  be  eligible  for  drawback  c:; 
the  distilled  spirits  so  used,  must  pev 
special  tax  at  the  proper  rate,  as 
specified  in  9 197.25a.  Where  a  claim  is 
filed  in  the  first  quarter  of  a  tax  year, 
covering  distilled  spirits  used  during  the 
preceding  tax  year,  and  special  tax  has 
not  been  paid  for  the  preceding  tax  year, 
special  tax  for  the  preceding  tax  year 
must  be  paid  in  the  appropriate  amoimt. 
Special  tax  may  be  paid  in  advance  of 
actual  use  of  distilled  spirits.  The 
manufacturer  is  not  required  to  pay  the 
special  tax  if  he  does  not  claim 
drawback  on  the  distilled  spirits  used  by 
him. 

Para.  61.  New  S  197.25a  is  added 
immediately  following  S  197.25,  to  read 
as  follows: 

9197.25a    Rates  of  spadal  tax. 

(a)  Previous  rates.  Prior  to  January  1, 
1988,  the  rates  of  special  tax  were  as 
follows:  $25  per  tax  year  for  total  annual 
use  not  exceeding  25  proof  gallons  of 
distilled  spirits,  $50  per  tax  year  for  total 
annual  use  not  exceeding  50  proof 
gallons,  and  $100  per  tax  year  for  total 
annual  use  of  more  than  50  proof 
gallons. 

(b)  Current  rate.  Effective  January  1, 
1988,  the  rate  of  special  tax  is  $500  per 
tax  year  for  all  persons  claiming 
drawback  on  distilled  spirits  used  in  the 
manufacture  or  production  of 
nonbeverage  products. 

(c)  Transition  rule.  Manufacturers 
engaged  in  drawback  operations  on 
January  1, 1988,  who  paid  special  tax  for 
a  taxable  period  which  began  before 
January  1, 1988,  and  included  that  date, 
shall  pay  an  increased  special  tax, 
which  shall  not  exceed  one-half  the 
excess  (if  any)  of  (1)  the  rate  of  special 
tax  in  effect  on  January  1. 1988,  over  (2) 
the  rate  of  such  tax  in  effect  on 
December  31. 1987.  The  increased 
special  tax  shall  be  paid  on  or  before 
April  1, 1988. 

Para.  62.  Section  197.27  is  revised  to 
read  as  follows: 

9197.27    Time  for  payment  of  spadal  tax. 

The  special  tax  shall  be  paid  before  a 
claimant  is  eligible  for  drawback. 
Regardless  of  the  portion  of  a  tax  year 
covered  by  a  claim,  the  full  annual 
special  tax  shall  be  paid. 

Para.  63.  Section  197.28  is  revised  to 
read  as  follows: 
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9 197^   FMng  of  raliim  and  peynwnt  of 
•pocW  tax. 

Special  tax  shall  be  paid  by  retiun. 
The  prescribed  return  is  ATF  Form 
5630.5,  Special  Tax  Registration  and 
Return.  Special  tax  returns,  with 
payment  of  tax.  shall  be  filed  with  ATF 
in  accordance  with  instructions  on  tl^ 
form. 

(28  U.&C.  6151) 

Para.  64.  Section  197.29  is  revised  tlo 
read  as  follows: 


9197.29 

(a)  Preparation  of  ATF  Form  5630.5. 
All  of  the  information  called  for  on  Form 
5630.5  shall  be  provided,  including: 

(1)  The  true  name  of  the  taxpayer. 

(2)  The  trade  namefs)  (if  any)  of  the 
busines8(es)  subject  to  special  tax.    i 

(3)  The  employer  identification      I 
number  (see  9  197.29a). 

(4)  The  exact  location  of  the  place  of 
business,  by  name  and  number  of 
building  or  street,  or  if  these  do  not 
exist,  by  some  description  in  addition  to 
the  post  office  address.  In  the  case  of 
one  return  for  two  or  more  locations,  the 
address  to  be  shown  shall  be  the 
taxpayer's  principal  place  of  business 
(or  principal  office,  in  the  case  of  a 
corporate  taxpayer). 

(5)  The  class(es)  of  special  tax  to 
which  the  taxpayer  is  subject. 

(6)  Ownership  and  control  ' 
information:  that  is,  the  name,  position, 
and  residence  address  of  every  owner  of 
the  business  and  of  every  person  having 
power  to  control  its  management  and 
policies  with  respect  to  the  activity 
subject  to  special  tax.  "Owner  of  the 
business"  shall  include  every  partner,  if 
the  taxpayer  is  a  partnership,  and  every 
person  owning  10%  or  more  of  its  stock, 
if  the  taxpayer  is  a  corporation. 
However,  the  ownership  and  control 
information  required  by  this  paragraph 
need  not  be  stated  if  the  same 
information  has  been  previously 
provided  to  ATF,  and  if  the  information 
previously  provided  is  still  current. 

(b)  Multiple  locations  and/or  classes 
of  tax.  A  taxpayer  subject  to  special  tax 
for  the  same  period  at  more  than  one 
location  or  for  more  than  one  class  of 
tax  shall — 

(1)  File  one  special  tax  retirni,  ATF 
Form  5630.5,  with  payment  of  tax,  to 
cover  all  such  locations  and  classes  of 
tax;  and 

(2)  Prepare,  in  duplicate,  a  list        j 
identified  with  the  taxpayer's  name, ' 
address  (as  shown  on  ATF  Form  5630.5), 
employer  identification  number,  and 
period  covered  by  the  return.  The  list 
shall  show,  by  States,  the  name, 
address,  and  tax  class  of  each  location 
for  which  special  tax  is  being  paid.  Hie 


original  of  the  list  shall  be  filed  with 
AIT  in  accordance  with  instructions  on 
the  return,  and  the  copy  shall  be 
retained  at  the  taxpayer's  principal 
place  of  business  (or  principal  office,  in 
the  case  of  a  corporate  taxpayer]  for  not 
less  than  2  years. 

(26  U.S.C.  6011.  7011) 

Para.  65.  Section  197.29a  is  revised  to 
read  as  follows: 

9 197.29a    Emptoyar  Identification  number. 

(a)  Requirement  The  employer 
identification  number  (defined  in  26  CFR 
301.7701-12)  of  the  taxpayer  who  has 
been  assigned  such  a  number  shall  be 
shown  on  each  special  tax  return, 
including  amended  returns,  filed  under 
this  subpart.  Failure  of  the  taxpayer  to 
include  the  employer  identification 
number  may  result  in  the  imposition  of 
the  penalty  specified  in  9  70.105  of  this 
chapter. 

(b)  Application  for  employer 
identification  number.  Each  taxpayer 
who  files  a  special  tax  return,  who  has 
not  already  been  assigned  an  employer 
identification  number,  shall  file  IRS 
Form  SS-4  to  apply  for  one.  The 
taxpayer  shall  apply  for  and  be  assigned 
only  one  employer  identification 
number,  regardless  of  the  number  of 
places  of  business  for  which  the 
taxpayer  is  required  to  file  a  special  tax 
retiim.  The  employer  identification 
number  shall  be  applied  for  no  later 
than  7  days  after  the  filing  of  the 
taxpayer's  first  special  tax  return.  IRS 
Form  SS-4  may  be  obtained  from  the 
director  of  an  IRS  service  center  or  from 
any  IRS  district  director. 

(c)  Preparation  and  filing  of  IRS  Form 
SS-4.  The  taxpayer  shall  prepare  and 
file  IRS  FOrm  SS-4.  together  with  any 
supplementary  statement,  in  accordance 
with  the  instructions  on  the  form  or 
issued  in  respect  to  it 

(28  U.S.C.  8109) 

§§197.29l>-197.29c    [Ramovad] 

Para.  66.  Sections  197.29b  and  197.29c 
are  removed  from  Part  197. 

§  197.40a    [Amandad] 

Para.  67.  Section  197.40a  is  amended 
by  replacing  the  regulatory  cross 
reference  "9  197.28"  with  the  reference 
"9  197.29(b)". 

Para.  68.  The  undersignated  center 
heading  immediately  following  9  197.54 
is  revised  to  read  as  follows: 

Refund  of  Special  Tax 

§§197.55-197.56    [Ramovad] 
Para.  69.  Sectians  197.55  and  197.56 

are  removed  from  Part  197. 
Para.  70.  Section  197.111  is  revised  to 

read  as  follows: 


9197.111    Identification  of  apacial  tax 


If  special  tax  has  been  paid,  the  claim 
shall  be  accompanied  by  a  statement 
identifying  the  special  tax  stamp  by 
serial  number  and  tax  year  for  which 
issued. 

PART  231— TAXPAID  WINE  BOTTUNG 
HOUSES 

Para.  71.  The  authority  citation  for 
Part  231  is  revised  to  read  as  follows: 

Authority:  28  U.S.C.  5062,  5081.  5111,  5112. 
5121.  5122,  5142,  5143,  5172,  5178,  5352.  5358, 
5363.  5387.  5368,  5368,  5552,  5661,  6065.  7011, 
7342.  7608,  7805. 

Para.  72.  The  table  of  sections  in  27 
CFR  Part  231  is  amended  to  remove 
§231.52  and  to  add  Subpart  CA.  As 
amended,  the  table  of  sections  reads  as 
follows: 


Subpart  Ca— Spadal  (Occupational)  Taxaa 

231.32  Occupational  taxes. 

231.33  Rates  of  special  tax. 

231.34  Each  place  of  business  taxable. 

231.35  Dealer's  special  taxes. 

231.36  Special  tax  returns. 

231.37  &nployer  identification  number. 

Special  Tax  Stamps 

231.38  Issuance,  distribution,  and 
examination  of  special  tax  stamps. 

231.39  Changes  in  special  tax  stamps. 

***** 

Para.  73.  Part  231  of  27  CFR  is 
amended  by  adding  Subpart  Ca  to  read 

as  follows: 

Sul)part  Ca— Special  (Occupational) 
Taxes 

9  231.32    Occupational  taxaa. 

(a)  General.  Every  proprietor  of  a 
taxpaid  wine  botUing  house  shall  pay  a 
special  (occupational)  tax  at  the  rate 
specified  by  9  231.33.  Such  a  proprietor 
may  also  be  required  to  pay  a  special 
tax  as  a  dealer  (see  9  231.35).  The  tax 
shall  be  paid  on  or  before  the  date  of 
commencing  business  as  a  taxpaid  wine 
bottling  house  proprietor,  and  thereafter 
every  year  on  or  before  July  1.  On 
commencing  business,  the  tax  shall  be 
computed  from  the  first  day  of  the 
month  in  which  liability  is  incurred, 
through  the  following  June  30. 
Thereafter,  the  tax  shall  be  computed 
for  the  entire  year  (July  1  through  June 
30). 

(b)  Transition  rule.  For  purposes  of 
paragraph  (a)  of  this  section,  proprietors 
operating  a  taxpaid  wine  bottling  house 
on  January  1, 1988,  shall  be  treated  as 
having  commenced  operations  on  that 
date.  The  special  tax  imposed  by  this 
transition  rule  shall  cover  the  period 


January  1. 1088.  through  June  3a  1988, 
and  shall  be  paid  on  or  before  April  1. 
1988. 

(28  U.S.C  5081,5142) 

9231.33    Rataaofapadaltax. 

•  (a)  General.  Tide  26  U.S.C.  5081(a)(4) 
imposes  a  special  tax  of  $1,000  per  year 
on  every  proprietor  of  a  taxpaid  wine 
bottling  house. 

.  (b)  Reduced  rate  for  small  proprietors. 
Tide  26  U.S.C.  5081(b)  provides  for  a 
reduced  rate  of  $500  per  year  with 
respect  to  any  taxpaid  wine  bottling 
house  proprietor  whose  gross  receipts 
(for  the  most  recent  taxable  year  ending 
before  the  first  day  of  the  taxable  period 
to  which  the  speoial  tax  imposed  by 
i  231.32  relates)  are  less  than  $500.00a 
The  "taxable  year"  to  be  used  for 
determining  gross  receipts  is  the 
taxpayer's  income  tax  year.  All  gross 
receipts  of  the  taxpayer  slnll  be 
included,  not  just  the  gross  receipts  of 
tlie  business  subject  to  special  tax. 
Proprietors  of  new  businesses  tliat  have 
not  yet  begun  a  taxable  year,  as  well  as 
proprietors  of  existing  bi^inesses  that 
have  not  yet  ended  a  taxiable  year,  who 
coflunence  a  new  activity  subject  to 
special  tax.  qualify  for  the  reduced 
special  (occupational)  tax  rate,  unless 
ftie  business  is  a  member  of  a 
"controlled  group":  in  that  case,  the 
rules  of  paragraph  (c)  of  this  section 
shall  apply. 

(c)  Controlled  group.  All  persons 
treated  as  one  taxpayer  under  26  U.S.C. 
5061(eH3)  shall  be  treated  as  one 
taxpayer  for  the  purpose  of  determining 
gross  receipts  under  paragraph  (b>of 
diis  section.  "ControUed  gtoap"  means  a 
controlled  group  of  corporations,  as 
defined  in  26  U.S.C.  1563  and 
implementing  r^ulations  in  26  CFR 
1.1563-1  dutiugh  1.1563-4,  except  that 
the  words  "at  least  80  percent"  shall  be 
replaced  by  the  words  "mora  dian  SO 
percent"  in  each  place  they  aiqiear  in 
subsection  (a)  of  26  U.S.C  1563,  as  well 
as  in  the  implementing  regulations.  Also, 
the  rules  for  a  "controlled  group  of 
corporations"  apply  in  a  similar  fashion 
to  groups  which  hidude  partnerdiips 
and/or  sole  proprietorships.  If  one  entity 
maintains  more  than  50%  control  over  a 
grotq)  consisting  of  corporations  and 
one,  or  more,  partnerships  and/or  sole 
proprietorsh^  aU  of  the  members  of 
the  controlled  group  are  one  taxpayer 
for  the  purpose  of  this  section, 

'  (d)  Short  taxable  year.  Gross  receipts 
for  any  taxable  year  of  less  Aan  12 
months  shall  be  annualized  by 
multiplying  the  gross  receipts  for  the 
short  period  by  12  and  dividing  the 
result  by  the  number  of  months  in  the 


short  period  as  required  by  26  U.S.C 
448(c)(3). 

(e)  Returns  and  allowances.  Gross 
receipts  for  any  taxable  year  shall  be 
reduced  by  returns  and  allowances 
made  during  such  year  under  26  U.S.C. 
448(c)(3). 

(26U.S.C448,50ei) 


9291.34  EaehplaeeofI 
A  proprietor  of  a  taxpaid  wine 

bottling  house  incurs  special  tax  liability 
at  each  place  of  business  in  which  an 
occupation  subject  to  special  tax  is 
conducted.  A  place  of  business  means 
the  entire  office,  plant  or  area  of  the 
business  in  any  one  location  under  the 
same  proprietorship.  Passageways, 
streets,  highways,  rail  crossings, 
waterways,  or  partitions  dividing  die 
premises  are  not  sufficient  separation  to 
require  additional  special  tax.  if  the 
divisions  of  the  premises  are  otherwise 
contiguous. 

(2eU.S.C.S143) 

9231.35  Dsslsr'a special taxea. 

(a)  Liability  of  bottling  house 
proprietors.  A  proprietor  of  a  taxpaid 
wine  botding  house  who  sells  wine  shall 
file  a  special  tax  return  on  Form  S^.5 
and  pay  special  (occupational)  tax  as  a 
whole^e  dealer  or  retail  dealer,  as  the 
case  may  be,  as  provided  in  Part  194  of 
this  chapter. . 

(b)  Wholesale  sales  at  purchaser's 
place  irf  business.  A  wholesale  dealer  in 
liquors  who  has  paid  the  appropriate 
■pBGtel  tax  will  not  again  be  required  to 
pay  speoial  tax  as  a  wholesale  dealer 
because  of  sales  of  wine  to  wholesale  or 
retail  dealen  in  liquora  or  to  limited 
retail  dealen,  at  the  purchaser's  place  of 
business. 

(26  V&C  Sill.  6112.  S113. 5121, 6122, 5142, 
7011) 

I231J6   Spa^taxratuma. 

<a)  Geaeral.  Special  tax  shall  be  peid 
by  return.  The  prescribed  return  is  ATF 
Form  5630.5.  Special  Tax  Registration 
and  Return.  Special  tax  returns,  with 
payment  of  tax,  shall  be  filed  with  ATF 
in  accordance  with  instructions  on  the 
form. 

(b)  Preparatitm  of  ATF  Form  5690.5. 
All  of  the  information  called  for  on  Form 
5630.5  shall  be  provided,  including: 

(1)  The  true  name  of  the  ta^qmyer. 

(2)  The  trade  name(s)  (tf  any)  of  die 
business(es)  subject  to  special  tax. 

(3)  The  employer  identlflcation 
number  (see  |231.^ 

(4)  The  exact  location  of  the  {rface  of 
business,  by  name  and  number  of 
building  or  street,  or  if  Aese  do  not 
exist,  by  some  description  in  addition  to 
the  post  office  address.  In  the  case  of 


one  return  for  two  or  more  locations,  the 
address  to  be  shown  shall  be  the 
taxpayer's  principal  place  of  business 
(or  principal  office,  in  the  case  of  a 
corporate  taxpayer): 

(5)  The  cla8s(e8)  of  special  tax  to 
which  the  ta]q[>ayer  is  subject 

(6)  Ownership  and  control 
information:  diat  is,  the  name,  position, 
and  residence  address  of  very  owner  of 
the  business  and  of  every  person  having 
power  to  control  its  management  and 
policies  with  respect  to  the  activity 
subject  to  special  tax.  "Owner  of  the 
business"  shall  include  every  partner,  if 
the  taxpayer  is  a  partnership,  and  every 
person  owning  10%  or  more  of  its  stock, 
if  the  taxpayer  is  a  corporation. 
However,  the  ownership  and  control 
information  required  by  this  paragraph 
need  not  be  stated  if  the  same 
information  has  been  previously 
provided  to  ATF  in  connection  wridi  a 
permit  application,  and  if  the 
information  previously  provided  is  still 
currenL 

(c)  Mutiple  locations  and/or  classes 
of  tax.  A  taxpayer  subject  to  special  tax 
for  die  same  p«ffiod  at  more  than  one 
location  or  f<nr  mora  than  one  class  of 
tax  shall — 

(1)  File  one  special  tax  return.  ATF 
Form  5630.5,  with  payment  of  tax,  to 
cover  all  such  locations  and  classes  of 
tax;  and 

(2)  Prepare,  in  duplicate,  a  list 
identified  with  the  taxpayer's  name, 
address  (as  shown  on  A'TF  Form  5630.5), 
employer  identifilcation  number,  and 
period  covered  by  the  return.  The  list 
shall  show,  by  States,  the  name, 
address,  and  tax  class  of  each  location 
for  which  spedal  tax  is  being  paid.  Ilie 
original  of  the  Ust  shall  be  filed  widi 
A'n'  in  accordance  with  instructions  on 
the  return,  and  the  copy  rtiall  be 
retained  at  the  taxpayer's  principal 
place  of  business  (or  principal  office,  in 
the  case  of  a  corporate  taxpayer)  for  the 
period  specified  in  9  231.114. 

(d)  Signing  of  ATF  Forms  5flt30.5— (1) 
Ordinary  returns.  The  return  of  an 
individual  proprietor  shall  be  signed  by 
the  individual.  The  return  of  a 
partnenhip  shall  be  signed  by  a  general 
partner.  The  return  of  a  corporation 
shall  be  signed  by  any  officer.  In  each 
case,  the  person  signing  the  ratum  shall 
designate  his  or  her  capacity  as 
"individual  owner,"  "member  of  firm," 
or.  in  the  case  of  a  corporation,  the  title 
of  the  officer. 

(2)  Fiduciaries.  Receivers,  trustees, 
assignees,  executors,  administrators, 
and  other  legal  rapresentatives  who 
continue  die  business  of  a  bankrupt,  - 
insolvent,  deceased  person,  etc..  shaU 
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indicate  the  fiduciary  capacity  in  which 
they  act  ) 

(3)  Agent  or  attorney  in  fact  If  i 
return  is  signed  by  an  agent  or  attorney 
in  fact  the  signature  shall  be  preceded 
by  the  name  of  th«»  principal  and 
followed  by  the  title  of  the  agent  ot 
attorney  in  fact  A  return  signed  by  a 
person  as  agent  will  not  be  accepted 
unless  there  is  filed,  with  the  ATF  office 
with  which  the  return  is  required  to  be 
filed,  a  power  of  attorney  authorizing 
the  agent  to  perfonn  the  act 

(4)  Perjury  statement  ATF  Forms 
5630.5  shall  contain  or  be  verified  by  a 
written  declaration  that  the  return  has 
been  executed  under  the  penalties  of 
perjury. 

(26  U.S.C  S142,  6061.  0065. 6151. 7011] 


1231^ 

(a)  Requirement.  The  employn* 
identification  number  (d«Bned  in  26  CFR 
301.7701-12]  of  the  taxjiayer  who  has 
been  assigned  socii  a  mnnber  shall  be 
shown  <Hi  each  special  tax  return, 
including  amended  returns,  filed  under 
this  subpart  Failure  of  the  taxpayer  to 
include  the  employer  identification 
numba  may  result  in  the  imposition  of 
the  penalty  q>ecified  in  {  70.105  of  this 
chapter. 

(b)  Applicatioa  for  anployer 
identification  number.  Each  taxpayer 
who  files  a  spedal  tax  ratnin.  who  has 
not  already  been  assigned  an  employe 
identification  number,  shall  file  IRS 
Form  SS-4  to  apply  for  one.  The 
taxpayer  shall  apply  for  and  be  assigned 
only  one  employer  identification 
nuinber.  regardless  of  the  number  of 
places  of  business  for  which  the 
taxpayer  is  required  to  file  a  special  tax 
return.  The  employer  identification 
number  shall  be  applied  for  no  later 
than  7  days  afier  the  filing  of  the 
taxpayer's  first  special  tax  return.  tBS 
Form  SS-4  may  be  obtained  from  the 
director  of  an  IRS  service  center  or  from 
any  IRS  district  director. 

(c)  Preparation  and  filing  of  IRS  Form 
SS-4.  Thie  taxpayer  shall  prepare  and 
file  IRS  Form  SS-4,  together  with  any 
supplementary  statement  in  accordance 
with  the  instructions  on  the  form  or 
issued  in  respect  to  it 

(28  VS.C.  6106) 
Spedal  Tax  Stamps 
9231.3S 


(a)  Issuance  of  special  tax  stampB. 
Upon  filing  a  properly  execnt«d  return 
on  ATF  Form  5630.5.  together  with  die 
full  remittance,  the  taxpayer  will  be 
issued  an  appropriately  desipiated 
spedal  tax  stanq).  If  the  retum  covers 
multiple  locations,  the  taxpayer  wiU  be 


issued  one  appropriately  designated 
stamp  for  each  location  listed  oo  tlie 
attachment  required  by  f  291.38(0).  but 
showing,  as  to  name  and  address,  only 
the  name  tA  the  taxpayer  and  tiie 
address  oi  the  taxpayer's  principal  place 
of  business  (or  principal  office  in  the 
case  of  a  corporate  taxpayer). 

(b)  Distribution  of  special  tax  stamps 
fair  multiple  locations.  On  receipt  of  & 
special  tax  stamps,  the  taxpayer  shall 
verify  that  there  is  one  stamp  for  each 
location  listed  on  the  attachment  to  ATF 
Form  563a5.  The  taxpayer  shall 
designate  one  stamp  for  each  location 
and  shall  type  on  each  stamp  the 
address  of  the  business  conducted  at  the 
location  for  which  that  stamp  is 
designated.  The  taxpayer  shall  then 
forward  each  stamp  to  the  place  of 
business  designated  on  the  stamp. 

(c)  Examination  of  special  tax  stamps. 
All  stamps  denoting  payment  of  qiedal 
tax  shall  be  kept  available  for 
inspection  by  ATF  officers,  at  the 
location  for  which  designated,  during 
business  hours. 

(26  U.S.C  5146,  6806) 

{231.39   Changes  In  specisHsistanipsk 

(a)  Change  in  name.  If  there  is  a 
change  in  ^  corporate  or  firm  name,  or 
in  the  trade  name,  as  shown  on  Fonn 
5630.5,  the  proprietor  shall  file  an 
amended  special  tax  return  as  sooo  as 
practicable  after  die  change,  covering 
the  new  corporate  or  finn  name,  or  trade 
names.  No  new  special  tax  is  required  to 
be  paid.  The  profMietor  shall  attadi  the 
special  tax  stamp  for  endorsement  dt  the 
change  in  name. 

(b)  Change  in  pn^etorship—il) 
General.  If  there  is  a  change  in  tiie 
proprietorship  of  a  taxpaid  wine  bottling 
house,  the  successor  shall  pay  a  new 
special  tax  and  obtain  the  required 
special  tax  stamps. 

(2]  Exemption  for  certain  successors. 
Perwms  having  the  right  of  succession 
provided  for  in  paragraph  (c)  of  tlds 
section  may  carry  on  ths  business  for 
the  remainder  of  the  period  for  wUdi 
the  special  tax  was  piaid.  wittioat  peyli^ 
a  new  special  tax.  if  within  30  days  efler 
the  date  on  which  the  successor  begins 
to  cany  on  the  business,  die  successor 
files  a  special  tax  return  on  AIT  Form 
5630  J  with  ATP.  which  shows  dw  basis 
of  succession.  A  person  who  is  a 
successor  to  a  business  for  which 
special  tax  has  been  paid  and  who  fails 
to  register  the  suoceesiwi  is  liable  for 
special  tax  computed  from  tlw  first  day 
of  the  calendar  month  in  which  he  or  she 
began  to  cany  on  the  bnsiness. 

(c)  Peraong  having  right  of  succesaioa. 
Under  the  conditions  indicated  in 
paragraph  (b)(2)  ot  this  section,  the  right 


of  succession  wQl  pass  to  certain 
persons  in  the  following  cases: 

(1)  Death.  The  widowed  spouse  or 
child,  or  executor,  administrator,  or 
other  legal  representative  of  the 
taxpayer 

(2)  Succession  of  spouse.  A  husband 
or  wiiie  succeeding  to  the  bnsiness  of  his 
or  her  spouse  (living); 

(3)  Insolvency.  A  receiver  or  trustee  in 
bsnlcruptcy,  or  an  assignee  for  benefit  of 
creditors; 

(4)  Withdrawal  from  firm.  The  partner 
or  partners  remaining  aftnr  death  or 
withdrawal  of  a  member. 

(d)  Change  in  hcathm.  If  there  Is  a 
change  fai  location  of  a  taxable  place  of 
business,  the  proprietor  ^aU.  witidn  30 
days  after  the  diange.  file  wfdi  ATF  an 
amended  special  tax  retnni  covering  die 
new  location.  The  proptielui  shall  attach 
the  spedal  tax  stanqi  or  stamps,  (or 
endorsement  of  the  dumge  in  locatiott. 
No  new  spedal  tax  is  required  to  be 
paid.  However,  if  the  pinpiielui  does  not 
file  the  amended  return  wtddn  30  days, 
die  proprietor  is  required  to  psy  a  new 
spedal  tax  and  obtain  a  new  qwdal  tax 
stamp. 

(26  U.S.C  5143, 7011) 
§231.82   [RsmsMtfl 

Para.  74.  Section  231.52  is  removed. 

PART  240— WINE 

Pan.  75.  The  authority  dtation  for 
Part  240  is  revised  to  read  as  foUowrs: 

Autfaoriiy:  as  UAC  com,  aooa.  fiO«l,  SOtt. 
6014. 8061.  soei.  son.  am-ais,  sin.  022. 

6142. 5143.  5173.  VOh,  5214,  5215^  8361. 5363. 

5354. 5356-5357. 5361.  6388.  S364-6373. 5361- 
5386.5301.5302.5551.5652.5681.8662,5664. 
6066,  6091.  nOO.  6301.  6302. 8811, 6661. 6676. 
7011,7302,7342.7502.7609.7606,7806.7851; 
31  U.S.C  9301, 990Sf.  9304, 8306. 

Pan.  7«.  The  table  of  sections  in  27 
cm  Part  240  is  asMndsd  to  reflect  the 
revision  of  Sobpert  N.  as  fcdlows: 


Subpart  N    Opeclal  (OccwpaMonal) 


Sk. 

24aS40  Payment  of  tax. 

8«0lS41  Rateof^wdaltax. 

240J4t  Whdeaalei's  special  tax. 

240343  ExmpUoiMfroBilaalat's  special 

taxes. 

248344  EachptaoeofbulBasstaxabla. 

240J45  SpaeiatlaxrstaniB. 

240346  E^Ii^er  idsntlficatioD  muDber. 

Spedal  Tax  Stsai^ 

240.347    lasuaace,  diatTibation.  and 

■xamlnatlon  of  spedal  tax 
240346    GkaaiesiD  spedal  tax 


Pata.  77.  Subpart  N  of  27  CFR  Part  240 
is  revised  to  read  as  follows: 

Subpart  N—Spadai  (OccufMrtionaO 
Taxaa 

8240J40   Paymanloftax. 

[h)  General.  Every  proprietor  of  a 
bonded  wine  cellar  and  every  proprietor 
of  a  bonded  wine  warriiouse  shall  pay  a 
spedal  (occupational)  tax  at  the  rate 
specified  by  1 240.341.  The  taxshafl  be 
paid  on  or  before  the  date  of 
commencing  business  as  a  proprietor  of 
a  bonded  wine  cellar  or  a  proprietor  of  a 
bonded  wine  warehouse,  and  thereafter 
every  year  on  or  before  July  1.  On 
commencing  business,  the  tax  shall  be 
computed  f^m  the  first  day  of  the 
month  in  which  Uability  is  incurred, 
through  the  following  June  30. 
Thereafter,  the  tax  shall  be  computed 
for  the  entire  year  (July  1  dirou^  June 
30). 

(b)  Transition  rule.  For  purposes  of 
paragraph  (a),  proprietors  operating 
bonded  wine  cellars  and  bonded  wine 
warehouses  on  January  1, 1988,  shall  be 
treated  as  having  commenced 
operations  on  that  date.  The  spedal  tax 
imposed  by  this  transition  rule  shall 
cover  the  period  January  1, 1988,  dirough 
Jtme  30, 1988,  and  shall  be  paid  on  or 
before  April  1, 19e& 

(26  U.S.C.  5061. 5142) 

S240.341    Rates  of  spedal  tax. 

(a)  General.  Title  28  U.S.C.  5081  (a)(2) 
and  (a)(3)  impose  a  spedal  tax  of  $1,000 
per  jrear  on  every  proprietor  of  a  bonded 
wine  cellar  and  every  proprietor  of  a 
bonded  wine  warehouse. 
■  {}d]  Reduced  rate  for  small  proprietors. 
Tide  28  U.S.C  S081(b]  provides  for  a 
reduced  rate  of  $500  per  year  with 
respect  to  any  profvietor  of  a  bonded 
wine  cellar  or  bonded  wine  warehouse 
whose  gross  receipts  (for  the  most 
recent  taxable- year  ending  before  die , 
first  day  of  the  taxable  period  to  which 
the  spedal  tax  imposed  by  S  240.340 
relates)  are  less  than  $500,000.  The      - 
"taxable  year"  to  be  used  for 
detennining  gross  receipts  is  the 
taxpayer's  income  tax  year.  All  gross 
receipts  of  the  taxpayer  shall  be 
induded,  not  just  the  gross  receipts  of 
the  business  subjed  to  spedal  tax. 
Proprietors  of  new  businesses  that  have 
not  yet  begun  a  taxable  year,  as  well  as 
proprietors  of  existing  businesses  that 
have  not  yet  ended  a  taxable  year,  who 
commence  a  new  activity  subjed  to 
special  tax.  qualify  for  the  reduced 
spedal  (occupational)  tax  rate,  unless 
the  business  is  a  member  of  a 
"controlled  group":  in  that  case,  the 
rules  of  paragraph  (c)  of  this  section 
shall  apply. 


(c)  Controlled  group.  All  persons 
treated  as  one  taxpayer  under  26  U.S.C. 
50ei(e)(3]  shaU  be  treated  as  one 
taxpayer  for  the  purpose  of  determining 
gross  receipts  under  paragraph  (b)  of 
this  section.  "ControUed  group"  means  a 
controlled  group  of  corporations,  as 
defined  in  26  U.S.C.  1563  and 
implementing  regulations  in  28  CFR 
1.1563-1  through  1.1563-4,  except  that 
the  words  "at  least  80  percent"  shall  be 
replaced  by  the  words  "more  than  50 
percent"  in  each  place  they  appear  in 
subsection  (a)  of  26  U.S.C  1563,  as  well 
as  in  the  implementing  regulations.  Also, 
the  rules  for  a  "controlled  group  of 
corporations"  apply  in  a  similar  fashion 
to  groups  which  include  partnerships 
and/or  sole  proprietorships.  If  one  entity 
maintains  more  than  50%  control  over  a 
group  consisting  of  corporations  and 
one,  or  more,  partnerships  and/or  sole 
proprietorships,  all  of  the  members  of 
the  controlled  group  are  one  taxpayer 
for  the  purpose  of  this  section. 

(d)  Short  taxable  year.  Gross  receipts 
for  any  taxable  year  of  less  than  12 
montlu  shall  be  annualized  by 
multiplying  the  gross  receipts  for  the 
short  period  by  12  and  dividing  the 
result  by  the  number  of  months  in  the 
short  period,  as  required  by  26  U.S.C 
448(c)(3). 

(e)  Returns  and  allowances.  Gross 
receipts  for  any  taxable  year  shall  be 
reduced  by  returns  and  allowances 
made  during  such  year  under  26  U.S.C. 
448(c)(3). 

(26  U.S.C  448. 5061,  5061) 

5240.342  Wholsssisr's  spedal  tax. 

(a)  General.  A  proprietor  of  a  bonded 
wine  cellar  shall  be  subject  to  or  exempt 
bom  a  wholesaler's  spedal 
(occupational)  tax  as  provided  in  Part 
194  of  this  chapter. 

(26  U.S.C.  5111.  5142) 

1240.343  Exemptions  Irowt  dsdsr's 
spsdsl  taxes. 

(a)  Bonded  wine  cellar.  A  proprietor 
of  a  bonded  wine  cellar  is  not  required 
to  pay  spedal  tax  as  a  wholesale  or 
retail  dealer  because  of  sales,  at  the 
proprietor's  prindpal  place  of  business 
or  at  the  bonded  wine  cellar,  of  wine 
which  at  the  time  of  sale  is  stored  at  the 
bonded  wine  cellar  or  which  had  been 
removed  and  stored  in  a  taxpaid 
storeroom  operated  in  connection  with 
the  bonded  wine  cellar.  The  proprietor 
of  the  bonded  wine  cellar  shall  have 
only  one  exemption  fit>m  dealer's 
spedal  tax  for  each  bonded  wine  cellar. 
The  proprietor  of  the  bonded  wine  cellar 
may  designate,  in  writing  to  the  regional 
director  (compliance),  that  the  prindpal 
place  of  business  vidU  be  exempt  bom 


dealer's  spedal  tax;  otherwise,  die 
exemption  will  apply  to  the  bonded 
wine  cellar. 

(b)  Wholesale  dealer  A  wholesale 
dealer  in  liquors  ^o  has  paid  the 
appropriate  spedal  tax  will  not  again  be 
required  to  pay  special  tax  as  a 
wholesale  (tealer  because  of  sales  of 
wine  to  wholesale  or  retail  dealers  in 
liquors  or  to  limited  retail  dealers,  at  the 
purchaser's  place  of  business. 

(26  U.S.C  5113] 

9240.344  EachptoeeofbudnMstaxaMa. 

(a)  General.  Proprietors  of  bonded 
wine  cellars  and  proprietors  of  bonded 
wine  warehouses  incur  spedal  tax 
liability  at  each  place  of  business  in 
which  an  occupation  subject  to  special 
tax  is  conducted.  A  place  of  business 
means  the  entire  office,  plant  or  area  of 
the  business  in  any  one  location  under 
the  same  proprietorship.  Passageways, 
streets,  highways,  rail  crossings, 
waterways,  or  partitions  dividing  die 
premises  are  not  sufficient  separation  to 
require  additional  spedal  tax,  if  the 
divisions  of  the  premises  are  otherwise 
contiguous. 

(b)  Exception  for  contiguous  areas  of 
bonded  wine  cellar.  A  proprietor  of  a 
bonded  wine  cellar  does  not  incur 
additional  spedal  tax  liability  for  sales 
of  wine  made  at  a  location  other  than  on 
bonded  wine  cellar  premises  described 
in  the  application.  Form  608  (5120.25),  if 
the  location  where  such  sales  are  made 
is  contiguous  to  the  bonded  wine  cellar 
premises  in  the  manner  described  in 
paragraph  (a)  of  this  section. 

(26  U.S.C  5143) 

5240.345  Speddtaxratuma. 

(a)  General.  Spedal  tax  shall  be  paid 
by  return.  The  prescribed  return  is  ATF 
Form  5630.5,  Spedal  Tax  Registration 
and  Return.  Spedal  tax  returns,  with 
payment  of  tax,  shall  be  filed  with  ATF 
in  accordance  with  instructions  on  the 
form. 

(b)  Preparation  of  ATF  Form  5630.5. 
AU  of  the  information  caUed  for  on  Form 
5630.5  shall  be  provided,  including: 

(1)  The  true  name  of  the  taxpayer. 

(2)  The  trade  name(s]  (if  any]  of  the 
businesstes)  subject  to  special  tax. 

(3)  The  employer  identification 
number  (see  8  240.346). 

(4)  The  exact  location  of  the  place  of 
business,  by  name  and  number  of 
building  or  street  or  if  these  do  not 
exist  by  some  description  in  addition  to 
the  post  office  address.  In  the  case  of 
one  return  for  two  or  more  locations,  the 
address  to  be  shown  shall  be  the 
taxpayer's  prindpal  place  of  business 
(or  principal  office,  in  the  case  of  a 
corporate  taxpayer). 
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(5)  The  class(et)  of  special  tax  to 
which  the  taxpayer  i»  subject. 

(6)  Ownership  and  control 
information:  that  is,  the  name,  position, 
and  residence  address  of  every  owner  of 
the  business  and  of  every  person  having 
power  to  control  its  management  and 
policies  with  respect  to  the  activity 
subject  to  special  tax.  "Owner  of  the 
business"  shall  include  every  partner,  if 
the  taxpayer  is  a  partnership,  and  every 
person  owning  10%  or  more  of  its  stock, 
if  the  taxpayer  is  a  corporation. 
However,  the  ownership  and  control 
information  required  by  this  para^aph 
need  not  be  stated  if  the  same  | 
information  has  been  previously        ' 
provided  to  ATF  in  connection  with  a 
permit  application,  and  if  the 
information  previously  provided  is  still 
current 

(c)  Multiple  locations  and/or  classes 
of  tax.  A  taxpayer  subject  to  special  tax 
for  the  same  period  at  more  than  one 
location  or  for  more  than  one  class  of 
tax  shall — 

(1)  File  one  special  tax  return,  ATF 
Form  5630.5,  with  payment  of  tax,  to 
cover  all  such  locations  and  classes  of 
tax;  and 

(2)  Prepare,  in  duplicate,  a  Ust 
identified  widi  the  taxpayer's  name, 
address  (as  shown  on  ATF  Form  5630.5), 
employer  identification  number,  and 
period  covered  by  the  return.  The  list 
shall  show,  by  States,  the  name, 
address,  and  tax  class  of  each  location 
for  which  special  tax  is  being  paid.  The 
original  of  die  bst  shall  be  filed  with 
ATF  in  accordance  with  instructions  on 
the  return,  and  the  copy  shall  be 
retained  at  the  taxpayer's  principal .  { 
place  of  business  (or  principal  office,  in 
the  case  of  a  corporate  taxpayer)  for  the 
period  specified  in  {  240.924. 

(d)  Signing  of  ATF  Forma  58305— (1) 
Ordinary  returns.  The  return  of  an 
individual  proprietor  shall  be  signed  by 
the  indivicfaiaL  The  return  of  a 
partnership  shall  be  signed  by  a  general 
partner.  The  return  of  a  corporation 
shall  be  signed  by  any  officer.  In  each 
case,  the  person  signing  the  return  shell 
designate  his  or  her  capacity  as 
"individual  owner,"  "member  of  firm." 
or,  in  the  case  of  a  corporation,  the  title 
of  the  officer. 

(2)  Fiduciaries.  Receivers,  tnutees, 
assignees,  executors,  administrators, 
and  other  legal  representatives  who 
continue  the  business  of  a  bankrupt, 
insolvent  deceased  pereson.  etc.,  shall 
indicate  the  fiduciary  capacity  in  which 
they  act 

(3)  Agency  or  attorney  in  fact  If  a 
return  is  si^ed  by  an  agent  or  attorney 
in  fact  the  signature  shall  be  preceded 
by  the  name  of  the  principal  and 
followed  by  the  title  of  the  agent  or 


attorney  in  fact  A  return  signed  by  a 
person  as  agent  will  not  be  aocepted 
unless  there  is  filed,  with  the  A'lT  office 
with  which  the  return  is  required  to  ba 
filed,  a  power  of  attorney  authorixing 
the  agent  to  perform  the  act. 

(4)  Perjury  statement  ATP  Forms 
5630.5  shall  contain  or  be  verified  by  a 
written  declaration  that  the  return  has 
been  executed  under  the  penalties  of 
perjury. 

(28  U.S.C.  5142.  eon.  0065,  6151,  7011) 

9  240j34C    Einployer  ItleottBc  alKiii  number. 

(a)  Requirement  The  employer 
identification  number  (defined  in  20  CFR 
301.7701-12)  of  the  taxpayer  who  has 
been  assigned  such  a  number  shall  be 
shown  on  each  special  tax  return, 
including  amended  returns,  filed  under 
this  subpart.  Failure  of  the  taxpayer  to 
include  the  employer  identification 
number  may  result  in  the  imposition  of 
the  penalty  specified  in  %  70.105  of  tfiis 
chapter. 

(b)  Application  for  employer 
identification  number.  Each  tajq)ayer 
who  files  a  special  tax  return,  who  has 
not  already  been  assigned  an  employer 
identification  number,  shall  file  IRS 
Form  SS-4  to  apply  for  one.  The 
taxpayer  shall  apply  for  and  be  assigned 
only  one  employer  identification 
number,  regardless  of  the  number  of 
places  of  business  fbr  which  the 
taxpayer  is  required  to  file  a  special  tax 
return.  The  employer  identification 
number  shall  be  applied  for  no  later 
than  7  days  after  this  filing  of  the 
taxpayer's  first  special  tax  return.  IRS 
Form  SS-4  may  be  obtained  from  the 
director  of  an  IRS  service  center  or  from 
any  IRS  district  director. 

(c)  Preparation  and  filing  of  IRS  Form 
SS-4.  The  taxpayer  shall  prepare  and 
file  ms  Form  SS-4.  together  with  any 
supplementary  statement  in  accordance 
with  the  instructions  on  the  form  or 
issued  in  respect  to  It 

(28U&CB10g) 

Special  Tax  Stampa 

S  240.347 
examination  of 

(a)  Issuance  of  special  tax  stamps. 
Upon  filing  a  pr^Mriy  executed  return 
on  ATF  Fonn  5630.5.  together  with  the 
full  remittance,  the  taxpayer  will  be 
issued  an  appropriately  designated 
special  tax  stamp.  If  the  return  covers 
multiple  loca&nu,  the  taxpayer  will  be 
issued  one  appropriately  designatad 
stamp  for  eadi  kicatian  Ustad  an  tha 
attachment  required  by  {  240l34S(c).  but 
showing,  as  to  name  and  address,  only 
the  name  of  tha  taxpayer  and  die 
address  of  the  taxpayer's  principal  jriace 


of  business  (or  principal  office  in  the 
case  of  a  corporate  taxpayer). 

(b)  Distribution  of  special  tax  stampa 
for  multiple  locations:  On  receipt  of  the 
special  tax  stamps,  the  taxpayer  shall    - 
verify  that  there  is  (me  stamp  for  each 
location  listed  on  the  attachment  to  ATF 
Form  seaas.  The  taxpayer  shall 
designate  one  stamp  for  each  location 
and  shall  type  on  each  stamp  the 
address  of  the  business  conducted  at  tha 
location  for  which  that  staoip  is 
designated.  The  taxpayer  shall  then 
forward  each  stamp  to  the  place  of 
business  designated  on  the  stamp. 

(c)  Examination  of  special  tax  stampa. 
All  stands  denoting  payment  of  special 
tax  shall  be  kept  avallaUe  for 
inspection  by  ATF  officers,  at  the 
location  for  which  designated,  during 
business  hours. 

(28  U.SX:.  5146. 6806) 


S  240346 

(a)  Change  in  name.  If  there  is  a 
change  in  the  corporate  or  firm  name,  at 
in  the  trade  name,  as  shown  on  Fchid 
5630.5,  the  proprietor  shall  file  an 
amended  special  tax  return  as  soon  as 
practicable  after  the  change  covering  the 
new  corporate  or  firm  name,  or  trade 
names.  No  new  special  tax  is  required  to 
be  paid.  The  proprietor  shall  attach  the 
special  tax  stamp  for  endorsement  of  the 
change  in  name. 

(b)  Change  in  proprietorship — (1) 
General.  If  there  is  a  change  in  tlw 
proprietorship  of  a  bonded  wine  cellar 
or  a  bonded  wine  warehouse,  the 
successor  shall  pay  a  new  special  tax 
and  obtain  the  required  special  tax 
stunps. 

(2)  Exemption  for  certain  successors. 
Persons  having  the  right  of  succession 
provided  for  in  paragraph  (c)  of  this 
section  may  cany  on  this  business  for 
the  remainder  oi  the  period  for  which 
the  qwcial  tax  was  paid,  without  paying 
a  new  special  tax,  if  within  30  days  after 
the  date  on  which  the  successor  begins 
to  carry  on  the  business,  the  successor 
files  a  special  tax  return  on  ATF  Form 
5630.5  with  ATF,  which  shows  the  basis 
of  succession.  A  person  who  is  a 
successor  to  a  business  for  which 
special  tax  has  been  paid  and  who  fails 
to  register  the  succession  is  liable  for 
spedal  tax  computed  from  the  first  day 
of  the  calendar  month  in  which  he  or  she 
began  to  carry  on  the  business. 

(c)  Peraoaa  having  right  afaaooeasioo. 
Under  the  conditions  indicated  in 
paragraph  (bM2)  of  tiiisaectiaii.  the  right 
of  succession  wiU  paaa  to  certain 
persons  in  tha  following  caaes: 

(1)  Death.  Tha  widowed  apoaae  or 
child,  or  executor,  administrator,  or 


(2), 
ori 
orheri_ 

(3)  tasolvency.  a1 
bankmplcy,  eraa  I 

■  ■■■I   iXit  II   I 

crecDtorsT 

(4)  WithdramJJromfiaB.VoRpaitoet 
or  partnoa  remaining  afUer  deaih  or 
wlfliowsfBil  of  A  menfl)er. 

fA)  □boqge  ni /ocotian.  If  there  is  e 
fflange  in  loosAiou  of  a  taxaUe  place  of 
busiuesa,  The  jiruprietor  AaB,  vritlnn  30 
.  dasrs  after  Ae  dncnge,  EBe  with  ATF  an 
amended  special  tax  return  covering  the 
new  location.  Tie  proprietor  shall  atta^ 
fhe  special  tax  stamp  or  stanips.  for 
endorsement  of  the  dhange  in  location. 
No  new  apedal  lax  is  reqniied  to  be 
paid.  lluweveCi  ff  fte  proprietor  does  not 
file  'tiie  amended  return  wi&in  '90  days, 
the  propiiatar  is  required  to  pay  a  new 
special  tax  and  obtain  a  new  spectal  tax 
stamp. 

(IBUS.C4143.7DU) 

PAIIT2S0-1JQUORSANOARTKI.es 
WWWPUmiOfWCO  ANDTHE  vugin 


.rSaaa.  98.  The  autfaorrty  dtatiBn  ior  ftrt 
250  is  revised  to  read  as  folle««s: 

5007.  toMi  SMI,  son.  soBL  flm.  suL  asz, 

5n4..Sa2t.  SU2,  «1M,  SU1-«1K  «14t.  «MK. 
5207,  5232.  5271.  5276.  5301.  5314.  55H,«aH. 
6302. 680S,  7101,  7102. 76St  7852, 780S.  27 
U.S.C  203.  «B;  31 13S.C  MH.  9303. 8304. 
9306. 

Para.  7B.  The  table  ofaactjons  iior  Part 
2501s  amended  to  add  die  titles  of  new 
9  S  250.46  and  25a47  in  Subpart  Cb.  as 
fallows: 


Sw. 

250.46  OistiUedspiilUs  plant  proprietor's 
special  toccupatioasQ  tax. 

250.47  Sped^y  denatured  spMU  'user's  and 
dealer^  tpetdel  toonvaHoMl)  taxes. 


1 2503B(b),  [€^,  and 
(d)(2)  are  revised  to  read  as  fcOowK 


^  JMtartrw/^psRte.  A^MOerof 
industrial  ajyrils  M^  setters.  See  a 
bond,  and  pays  apedal  faooupatiesMl) 
tax  as  •  dMBIed  apUts  fiaot  in 
accordance  with  Part  19  of  tide  chapter 
may  aUp  iwhatrkl  aidrtts  to  a  tax-free 
alcokal  aaer  in  the  UBted  States  Site 
hol(kapcmlt«id  has  vaUaiiecial 
(occapatiaaal)  tax  anier  i^Bit  22  of  iUs 


wi8iftett9«riiM 


(occupational)^ 
pladtini 
ch^taraadi 
accordance  with  Parts  19  and'c  vf  tWs 
chapter  aaajr  ^ap  \\\  oaaqilelely 
danalund  akabol  ta  ai^oM  in  the 
United  States,  aad/or  (X)  apedally 
denatasod  apirito  to  a  desler  «r  «ser  of 
specia%  ^smtand  apiiits  ta  the  United 
States  or ftierto  IBoo -m4m  baMs  a  pemit 
and  has  paid  spacM  (oooapatoMl)  tax 
under  PartJitif  Aisdhapter.  Tbese 
shipnwBts  shaH  be  aiaie  in  aooaedanee 
wiii  fte  n^airementa  of  PHta  tt  and  ao 
of  thie  chapter,  and  Sabportlaaf  this 
part. 

^)  AwiKts  atacfe  srM  denotarec/ 
apsnta. 

Q)  A  person  in  Awrto  Koo  who 
manuiactares  fSfoAatAa  «viii  specially 
duiotai  ud  apirits  assy  dnp  those 
prodbOls  to  8n  United  ^etes  if  4hat 
peiacn  IP)  «btaias  a  pennt  to  vse 
spedafiy  denatured  epirits,  and  peys 
special  (oocupaSawal)  iax,  ander  Part  80 
of  8ns  t^apter,  andfS)  eonpiihis  wiA 
the  re^wnaents  of  f^art  as  of  this 
chapter  and  SiAipart  ta  «f  this  pot 
relating  to  the  anrntfacAiHc  and 
•hipmeat  «f  Aose  predwcts. 

Pasa.  «L  New  H  280/48  and  250.cr  are 
added  in  Swbpart  C%  to  read  as  fallows: 

S250^ 


tax. 

Every  pnprietor  trfa  distiied  spirits 
plant  producing  industrial  spirits, 
denatand  apinta.  or  producta  made  with 
deaatand  tfUHa,  fta  shi|—  iil  to  the 
United  States,  siirii  file Fotm  SB3B.S  with 
AIFin  acoandaaoe  with  instmctiDtts  oa 
the  form  and  pay  special  (occupatimai) 
tax  as  a  distilled  spirits  plant  proprietor 
in  accordance  with  Part  19  of  this 
chapter. 


(M.U.S£. 
92S(U7 


SS14) 


Eveiy  user  af  apeoiaUy  denatared 
spirits  I 

with  such  spirits  for  shipment  to  the 
United  States,  and  eveiy  dealer  in 
apedaUy  daurtared  spiiito  who  ahips 
such  spifiU  to  the  United  States,  who  is 
requised  by  1 289  JO  to  abtata  a  pcnait 
under  Part  ao  of  tUs  chapter,  skdl  file 
Form  5630,5  miiA  ATFkaaceaadamoa 
with  instmcliBns  «B  the  Sana  aad  pay 
special  (occupatioaalj  tax  as  a  user  or 
dealer  to  specully  danatared  spirits 
under  Part  2D  of  this  4 

(28  U&C  3271,  SZTe,  5314) 


M.tnis 

by  replacing  the  third  and  fourth 
sentences  writh  the  following: 

9250.171    Stpacialtax.  ^ 


chapter,  as  a  plaoe 
products  ase 

tax  Bead  be  paid  for 


tBToflUs 


§25ai73  IMianda4I 

Para.  83.  Saottei  fi&liafcitl|  is 
amended  by  eemoving  the  woads  "and 
dwwoBTination". 

Para.  84.  Section  250.307  is  amended 
by. 
sentences  ^ 

92S(L307 


If  spectal  tax  is  paid  for  M. 
biwinpss  location  under  Part  197  of  this 
chaptee,  as  a  ptaoe  KiAere  nonbeuerage 
predacts  are  mr—ifattanid  for  pupoees 
of  dn«4>aol(,  tim  BO  addttiaariapecid 
tax  need  be  paid  for  that  location  under 
thissectioo. 

ffam.  8S.  Section  ZS0.309^Xt) « 
aawnded  by  remaving  the  words  "and 
denaminatian". 

PART  270    MAimrACTUHEOF 
TOBACCO  PRODUCTS 

Pasa.  88.  The  authority  citation  far 
Part  270  is  revised  to  read  as  follows: 


r-  as  11S.C  S14Z.  S143.  sue,  stqi, 

6703-5705,  5711-5713,  VnsnX  S7SU  SHU 
5751,  5753,  5761^763,  6061. 8065.  BIOQ.  6151. 
6301,  6302,  6311.  6313.  6402.  6404.  64Z3.  6678, 
6806,  7011.  7212.  7325,  7342.  7502.  7503.  7606. 
7805;  31  U.S.C  flSai.  MM,  9804.  M06. 

ft«a.t7.  Tbe  UUe  of  sections  for  Part 
270  is  aawnded  to  add  Subpart  Ca. 
immediately  ioUowing  Si^^>art  C  to 
read  as  follows: 


Soc* 

27031  liability  for  spedal  tax. 

270.32  Rates  of  special  tax. 

270.33  Spectal  tax  returns. 

Z^B.94  ^flBployer  MsBtllicaiion  nuiBDer. 
270.35  hwiiBoe.  disalbutieii.  and 

examianttoa  of  ■pedal  tax  stamps. 
270J8  Obaasn  ia  spsdai  tax  I 


^ara.  88.  Subpart  Ca  is  added 
immefiateiy  fcdlowing  the  regulations  in 
Sabpart  C  to  read  as  fofiows: 
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Subpart  Ca    Special  (Occupational) 
Taxes 

$27031    Uabaity  for  special  tax. 

(a)  Manufacturer  of  tobacco  products. 
Every  manufacturer  of  tobacco  products 
shall  pay  a  special  (occupational]  tax  at 
a  rate  specified  by  S  270.32  of  the  part. 
The  tax  shall  be  paid  on  or  before  &e 
date  of  commencing  the  business  of 
manufacturing  tobacco  products,  and 
thereafter  every  year  on  or  before  July  1. 
On  commencing  business,  the  tax  shall 
be  computed  from  the  first  day  of  the 
month  in  which  liabiUty  is  incurred, 
through  the  following  June  30. 
Thereafter,  the  tax  shall  be  computed 
for  the  entire  year  Quly  1  througji  June 
30). 

(b)  Transition  rule.  For  purposes  of 
paragraph  (a)  of  this  section,  a 
proprietor  engaged  in  the  business  of 
manufacturing  tobacco  products  on 
January  1, 1988,  shall  be  treated  as 
having  commenced  business  on  that 
date.  The  special  tax  imposed  by  this 
transition  liile  shall  cover  the  period 
January  1, 1988,  through  June  30, 1988, 
and  shall  be  paid  on  or  before  April  1, 
1988. 

(c)  Each  place  of  business  taxable.  A 
manufacturer  of  tobacco  products  incurs 
special  tax  liability  at  each  place  of 
business  in  which  an  occupation  subject 
to  special  tax  is  conducted.  A  place  of 
business  means  the  entire  office,  plant 
or  area  of  the  business  in  any  one 
location  under  the  same  proprietorship. 
Passageways,  streets,  highways,  rail 
crossings,  waterways,  or  partitions 
dividing  the  premises  are  not  sufficient 
separation  to  require  additional  special 
tax,  if  the  divisions  of  the  premises,  are 
otherwise  contiguous. 

(26  U.S.C.  5143,  5731) 

§270l32    Rates  of  special  tax. 

(a)  General.  Title  26  U.S.C.  5731(a)(1) 
imposes  a  special  tax  of  $1,000  per  year 
on  every  manufacturer  of  tobacco 
products. 

(b)  Reduced  rate  for  small  proprietors. 
Title  28  U.S.C.  5731(b)  provides  for  a 
reduced  rate  of  $500  per  year  with 
respect  to  any  manufacturer  of  tobacco 
products  whose  gross  receipts  (for  the 
most  recent  taxable  year  ending  before 
the  first  day  of  the  taxable  period  to 
which  the  special  tax  imposed  by 

S  270.31  relates)  are  less  than  $5004X)0. 
The  "taxable  year"  to  be  used  for 
determining  gross  receipts  is  the 
taxpayer's  income  tax  year.  All  gross 
receipts  of  the  taxpayer  shall  be 
included,  not  just  the  ^oss  receipts  of 
the  business  subject  to  special  tax. 
Proprietors  of  new  businesses  that  have 
not  yet  begun  a  taxable  year,  as  well  as 


proprietors  of  existing  businesses  that 
have  not  yet  ended  a  taxable  year,  who 
commence  a  new  activity  subject  to 
special  tax  qualify  for  the  reduced 
special  (occupational)  tax  rate,  unless 
the  business  is  a  member  of  a 
"controlled  group":  in  that  case,  the 
rules  of  paragraph  (c)  of  this  section 
shall  apply. 

(c)  Controlled  group.  All  persons 
treated  as  one  taxpayer  under  26  U.S.C 
S061(e)(3)  shall  be  treated  as  one 
taxpayer  for  the  purpose  of  determining 
gross  receipts  under  paragraph  (b)  of 
this  section.  "Controlled  group"  means  a 
controlled  group  of  corporations,  as 
defined  in  28  U.S.C.  1563  and 
implementing  regulations  in  28  CFR 
1.1563-1  through  1.1563-4,  except  that 
the  words  "at  least  80  percent"  shall  be 
replaced  by  the  words  "more  than  50 
percent"  in  each  place  they  appear  in 
subsection  (a)  of  28  U.S.C.  1563,  as  well 
as  in  the  implementing  regulations.  Also, 
the  rules  for  a  "controlled  group  of 
corporations"  apply  in  a  similar  fashion 
to  groups  which  include  partnerships 
and/ or  sole  proprietorships.  If  one  entity 
maintains  more  than  50%  control  over  a 
group  consisting  of  corporations  and 
one,  or  more,  partnerships  and/or  sole 
proprietorships,  all  of  the  members  of 
the  controlled  group  are  one  taxpayer 
for  the  purpose  of  this  section. 

(d)  Short  taxable  year.  Gross  receipts 
for  any  taxable  year  of  less  than  12 
months  shall  be  annualized  by 
multiplying  the  gross  receipts  for  the 
short  period  by  12  and  dividing  the 
result  by  the  number  of  months  in  the 
short  period  as  required  by  26  U.S.C. 
448(c)(3). 

(e)  Returns  and  allowances.  Gross 
receipts  for  any  taxable  year  shall  be 
reduced  by  returns  and  allowances 
made  during  such  year  under  26  U.S.C. 
448(c)(3). 

(28  U.S.C.  448,  5061,  5731) 

§270.33   Special  tax  returns. 

(a)  General  Special  tax  shall  be  paid 
by  return.  The  prescribed  return  is  ATF 
Form  5630.5,  Special  Tax  Registration 
and  Return.  Special  tax  returns,  with 
payment  of  tax,,  shall  be  filed  with  ATF 
in  accordance  with  instructions  on  the 
form. 

(b)  Preparation  of  ATF  Form  5630.5. 
All  of  the  information  called  for  on  Form 
5630.5  shall  be  provided,  including: 

(1)  The  true  name  of  the  taxpayer. 

(2)  The  trade  name(s)  (if  any)  of  die 
bu8iness(es)  subject  to  special  tax. 

(3)  The  employer  identification 
number  (see  9  270.34). 

(4)  The  exact  location  of  the  place  of 
business,  by  name  and  number  of 
building  or  street,  or  if  these  do  not 
exist,  by  some  description  in  addition  to 


the  post  office  address.  In  the  case  of 
one  return  for  two  or  more  locations,  the 
address  to  be  shown  shall  be  the 
taxpayer's  principal  place  of  business 
(or  princip«d  office,  in  the  case  of  a 
corporate  taxpayer). 

(5)  The  class(es)  of  special  tax  to 
which  the  taxpayer  is  subject 

(6)  Ownership  and  control 
information:  that  is,  the  name,  position, 
and  residence  address  of  every  owner  of 
the  business  and  of  every  person  having 
power  to  control  its  management  and 
policies  with  respect  to  the  activity 
subject  to  special  tax  "Owner  of  the 
business"  shall  include  every  partner,  if 
the  taxpayer  is  a  partnership,  and  every 
person  owning  10%  or  more  of  its  stock, 
if  the  taxpayer  is  a  corporation. 
However,  the  ownership  and  control 
information  required  by  this  paragraph 
need  not  be  stated  if  the  same 
information  has  been  previously 
provided  to  ATF  in  connection  with  a 
permit  application,  and  if  the 
information  previously  provided  is  still 
current 

(c)  Multiple  locations  and/or  classes 
of  tax.  A  taxpayer  subject  to  special  tax 
for  the  same  period  at  more  than  one 
location  or  for  more  than  one  class  of 
tax  shall — 

(1)  FUe  one  special  tax  return,  ATF 
Form  5630.5,  with  payment  of  tax,  to 
cover  all  such  locations  and  classes  of 
tax  and 

(2)  Prepare,  in  duplicate,  a  list 
identffied  with  the  taxpayer's  name, 
address  (as  shown  on  ATF  Form  5630.5), 
employer  identification  number,  and 
period  covered  by  the  return.  The  list 
shall  show,  by  States,  the  name, 
address,  and  tax  class  of  each  location 
for  which  special  tax  is  being  paid.  The 
original  of  Uie  list  shall  be  filed  with 
AIT  in  accordance  with  instructions  on 
the  return,  and  the  copy  shall  be 
retained  at  the  taxpayer's  principal 
place  of  business  (or  principal  office,  in 
the  case  of  a  corporate  taxpayer)  for  the 
period  specified  in  9  270.185. 

(d)  Signing  of  ATF  Forms  5630.5— (\) 
Ordinary  returns.  The  return  of  an 
individual  proprietor  shall  be  signed  by 
the  individual.  The  return  of  a 
partnership  shall  be  signed  by  a  general 
partner.  The  return  of  a  corporation 
shall  be  signed  by  any  officer.  In  each 
case,  the  person  signing  the  return  shall 
designate  his  or  her  capacity  as 
"individual  owner,"  "member  of  firm," 
or,  in  the  case  of  a  corporation,  the  title 
of  the  officer. 

(2)  Fiduciaries.  Receivers,  trustees, 
assignees,  executors,  administrators, 
and  other  legal  representatives  who 
continue  the  business  of  a  bankrupt 
insolvent  deceased  person,  etc.,  shall 


indicate  1hr  fiiiarinrir  riipsi  H|  j 
they  act 

.    (3)4jaaf«r«MDnierai/Kr.Jfa 
return  is  siiBeiiby  an^poirtiarattacney 
in  fact  the  ai^iateie  afaril  he  asBcedBd 
^  He  aaav  of  iK  pnw^ 
ifoBewed  jby  <he  tiHe  <f  Ae  a 
'  iliact.Aaetiuai  ' 
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unless  these  is  filed.  SMiih  ilK  A1F  office 
with  «4iiah  4e  letBBD  is  esqafaad  as  he 
filed,  a  peweraf  sManey  I 
4he  ^gBBt  te  pedana  Ae  act 
■    MlAiyaiyteaiiair  AIFtJanaa 
5630.5  sfa^oaatHBorhe-verifieri  hf  a 
.written  dedaniiaB  ShM^faeaeham  has 
beea  eneoated  aarfer  «fae  peaaiies  «f 
perjury, 

(26  U.S.C  «He,«wi,«n5,  sm,  mn) 
$270.34   ra»isysr  fdmmeammmmtm. 


identification  number  (defined  ia  28GHI 
3aL77Bi-iq  of  rite  taxpa  jor  who  haa 
heen  aa^pnad  aadi  a  winber  alnU  be 
shoam  oa  each  apnriai  itex  retam, 
incfaidiag  aaaisiAJ  tUkmaa,  filed  voder 
this  subpart.  Failure  of  the  taxpaper  to 
include  Ihe  eBplayer  iikmUtk  iitkm 
nunber  aiay  rniA  hi  the  hnpeaitian  of 
the  peaaky  specified  B  f  TBJas  «f  this 
chapter. 

(b)  AppSoaAm  fmemplmgr 
identification  mmabar.  bdh  teapayer 
wha  filea  a  apecnl  ilax  aelam.  who  haa 

ideirtificafian  anoher,  afaatt  file  KS 
Form  SS-4  to^qpply  Csrow.  Tke 
tsxpayer  sfaaU  apply  far  aad  he  assi^ed 
only  one  eaqdoyer  idenlficaliaB 
numbec  regardleasaf  Ae  aaaJberof 
pboes  of  biwneas  for  mhicfa  the 
taxpayer  is  xoifaad  <ts  fife  a  special  tax 
.return.  Ite  eaytoyei  JdantificatiMi 
number  shaU  he  apphed  in- an  lai 
than  7  days  after  ^fihag  of  the 

taxpayer's  first  special  lax  xetem 

Fona  SS-4  laay  be  ofhtaiaed  fcomthe 
director  of  an  ffiS  aarvioe  oeoter  «r  imm 
any  ISS  chstdot  sBreder. 

(c)  Preparation  tatdfituigcfSSKam 
SS-^.  The  taxpayer  shal  paepare  and 
file  IRS  Form  S&-4,  tagetfaer  with  any 
supplementary  statement  hi  aocacdi 
'with  the  instructtoDs  oa  Ihe  iana  or 
jssued  in  respect  %o  it 

(264J.S.C.«ie9) 

$270.35   lesuanca. dlstrHiutlea. Bad 


(a)  isBuaaoe  ofspeciaiHaxttaaqa. 
Upon  fikqg  a  pBeperli  execated  niani 
on  AIF  Faon  S6ae.S  tegether  whh  the 
full  nautftaace.  the  taxpayer  snH  he 


staaip  lar  each  leosMien  fiated  aa  the 
attachment  required  by  9  270.n|d)(2|, 
but  ahaanag,  as  teaameandaddnaa, 
only  Aeiwae  of  thetaxpaper«Bd  the 
address  nf  the  taapayei's  prisiripal  |isi  ii 
flf  hwoesa  (arpriacipal  office  ia  Ihe 
case  of  a  napoE^e  taxpajwr}. 

f^  Distfibation  <^speoial4BK  efcuape 
foramltifk.  hnations.  Qaieceipt'Off'Aie 
special  tax  stamps,  the  taKpeyerdhall 
verify  <hat  these  is  aae  Maup  for  «eoh 
location  hsled  «n  tfie  aRacftneHt  1o  AW 
FnaB  WtaOJi.  Hie  taxpayer  ^afi 
desigaate  eaeataaip  fereach  locatiea 
and  t|^  ea  each  etenq)  4hs  address  of 
6k  hasinees  oendacted  at  Ae  leoaHon 
fsruwhieh  6iat  staip  is  dosJgaattd.The 
taxpayer  ahail  4ien  forward  eadt  stamp 
Ae  the  place  ef  business  den^ffted  an 
thei 


f«^  Examimftion  rff  special  tax  stamps. 
Afl  stamps  oenottng  payment  of  special 
tax  'rfiaS  be  kept  availaMe  for 
inspection  "by  ATF  trffitrers,  at  Ihe 
location  for  which  designated,  during 
busiaese  hours. 

(26  U.S.C.  5146, 6806) 


special  tax  stamp.  If  the  return  coven 
multiple  locatians,  the  taxpayer  will  fae 
1  eae  appraptiately  'de^paated 


$270.86 

(aj  Change  in  name.  If  there  is  a 
change  in  ue  corporate  or  fkm  name,  or 
in  the  trade  name,  as  shown  on  ATF 
Form  5630.5,  the  manufacturer  shall  file 
an  amended  special  tax  return  as  soon 
as  practicable  after  the  chapge,  covering 
the  iiew  corporate  or  finn  name,  or  trade 
names.  No  new  special  tax  is  required  to 
be  paid.  The  manufacturer  shatl  attach 
the  special  tax  stamp  for  endorsement  of 
the  change  in  name. 

(b)  Change  in  proprietorship— {I) 
General.  If  there  is  a  change  in  the 
proprietorship  of  a  tobacco  factory,  the 
successor sbafl  p^  anew  sjpedaii  tax 
and  obtain  the  required  special  lax 
stamps. 

(23  Exemption  for  certain  successors. 
Persons  having  die  right  of  succession 
provided  for  in  paragraph  (c)  of  this 
section  may  carry  on  the  business  for 
the  remainder  of  the  period  for  which 
Ute  special  tax  was  paid,  wiHiout  paying 
a  new  special  tax,  if  within  30  days  after 
the  date  on  whidi  tiie  successor  begins 
to  cany  en  the  business,  (he  successor 
files  a  special  tax  return  on  Foim  5630.5 
with  AIF,  -a^iicfa  shows  the  basis  of 
succession.  A  person  who  is  a  successor 
to  a  business  for  which  special  tax  has 
been  paid  and  who  £Bib  to  capiatBr  Ow 
succession  is  liable  for  special  tax 
compated  froai  the  first  day  of  the 
caieadariBonth  in  which  hear  she 
began  to  cany  on  the  hosineas. 

(c)  fieaans  having  right  ^suooeeeion. 
Under  the  coaditians  inficated  in 
paragEaph  (bK2)  of  this  sedioB,  the  right 


of  sucoessiou  ifviu  pass  to  oertaui 
persons  in  the  foBowiag  caser 

(1)  Death.  Hw  widowed  spouse  or 
cfand,  or  exeoutor,  i>^iiiiip«tmiin,  or 
06ier  legal  representative  (rf  the 
taxpayer: 

(ij  Saccession  of  spouse.  A  husbaad 
or  wne  succeeding  to  the  business  of  ins 
or  her  spouse  (living); 

\3J  Oiteirency.  A  receiver  or  trustee  in 
bankruptcy,  or  an  assignee  for  benefit  of 

CrOBnOTBt 

(4)  Withdrawal  from  firm.  Tlie  partner 
or  partners  reuiaiiuiig  after  death  or 
witbdrawri  of  a  member. 

(d)  Gtattge  in  location.  If  ftere  is  a 
change  in  locetion  of  a  taxable  place  of 
business,  ^  manufacturer  shaH,  within 
30  days  after  the  dtange,  file  with  AIT 
an  ameaded  epecia)  tax  return  covering 
the  new  location.  The  manufactuTcr 
shall  attach  the  special  tax  stamp  or 
stamps,  fsr  endorsenient  of  the  thange 
in  lecataon.  No  new  special  tax  is 
required  to  be  paid.  However,  if  the 
manufacturer  does  nol  file  the  amended 
return  wnnn  SBilays,  Ihe  manuf aului ei 
is  required  to  pay  a  new  special  tax  and 
obtmn  a  new  special  tax  stamp. 

(26  U.S.C.  5143,  7011) 

PART  2eS-«MNUFACTURE  OF 
CIGAnETTE  PAPERS  AND  TU6ES 

Para.  tt.  The  authorify  citation  for 
Part  285  is  revised  to  read  as  faUowa: 

Authority:  26  U.S.C.  5142.  5143.  S146.  5701. 
5703-5705,  5711.  5721-5723.  5731. 5741.  5751, 
5753.  5761-5763,  6061.  6065,  6109,  6302,  6402, 
6404.  6676,  6806.  TDtl.  722. 7S25,  73S2.  TOSS, 
7805: 31  U.S.C.  asei.  aSOS.  9304. 8306. 


.  The  table  of  sections  is 
amended  to  add  Subpart  Cs 
immediately  following  Subpart  C  to  read 
as  follows: 


Si4part  Ca— Special  (OccupattenaO  Ti 

-Sec 

B8S,aeb  Liability  for  special  tax. 

285  JOc  Rate  of  tpedal  tax. 

285.30d  Special  tax  returns. 

2aB.30e  iuuaace,  dittribotioa  and 

examination  of  special  tax  stamps. 

285.30f  Changes  in  special  tax  stamps. 


Para.  VL  Subpart  Ca  is  added 
immediately  following  the  regulatioas  la 
Subpart  C  to  read  as  follows:  ^ 

Sofapaft  Ca-^%>eclall  (Occupational) 
Tax 

S28S.30b   UsMDty  for  special  teac 

(a)  Manufacturer  of  cigarette  papers 
and  tabes.  Every  mamifactarer  of 
cigarette  papers  and  tubes  shall  pay  a 
special  (occupational)  tax  at  a  rate 
specified  by  9  n5.30c  of  tins  part,  llie 
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tax  shall  be  paid  on  or  before  the  date  of 
commencing  the  business  of 
manufacturing  cigarette  papers  and 
tubes,  and  thereafter  every  year  on  or 
before  July  1.  On  commencing  business, 
the  tax  shall  be  computed  from  the  flrst 
day  of  the  month  in  which  liability  is 
incurred,  through  the  following  June  30. 
Thereafter,  the  tax  shall  be  computed 
for  the  entire  year  (July  1  through  Juite 
30). 

(b)  Transition  rule.  For  purposes  of 
paragraph  (a)  of  this  section,  a 
proprietor  engaged  in  the  business  of 
manufacturing  cigarette  papers  and 
tubes  on  January  1, 1988,  shall  be  treated 
as  having  commenced  business  on  that 
date.  The  special  tax  imposed  by  this 
transition  rule  shall  cover  the  period 
January  1, 1988.  through  June  .30. 1988, 
and  shall  be  paid  on  or  before  April  1, 
1988. 

(c)  Each  place  of  business  taxable.  A 
manufacturer  of  cigarette  papers  and 
tubes  incurs  special  tax  liability  at  each 
place  of  business  in  which  an 
occupation  subject  to  special  tax  is 
conducted.  A  place  of  business  means 
the  entire  office,  plant  or  area  of  the 
business  in  any  one  location  under  the 
same  proprietorship.  Passageways, 
streets,  highways,  rail  crossings, 
waterways,  or  partitions  dividing  the 
premises  are  not  sufficient  separation  to 
require  additional  special  tax,  if  the 
divisions  of  the  premises  are  otherwise 
contiguous. 

(26  U.S.C.  5143,  5731) 

§285J0c    Rat*  of  tpMial  tax. 

(a)  General.  Title  28  U.S.C.  5731(a)(2) 
imposes  a  special  tax  of  $1,000  per  year 
on  every  manufacturer  of  cigarette 
papers  and  tubes. 

(b)  Reduced  rate  for  small  proprietors. 
Title  28  U.S.C.  5731(b)  provides  for  a 
reduced  rate  of  $500  per  year  with 
respect  to  any  manufacturer  of  cigarette 
papers  and  tubes  whose  gross  receipts 
(for  the  most  recent  taxable  year  ending 
before  the  first  day  of  the  taxable  period 
to  which  the  special  tax  imposed  by 

S  285.30b  relates)  are  less  than  $500,000. 
The  "taxable  year"  to  be  used  for 
determining  gross  receipts  is  the 
taxpayer's  income  tax  year.  All  gross 
receipts  of  the  taxpayer  shall  be 
included,  not  just  the  gross  receipts  of 
the  business  subject  to  special  tax. 
Proprietors  of  new  businesses  that  have 
not  yet  begim  a  taxable  year,  as  well  as 
proprietors  of  existing  businesses  that 
have  not  yet  ended  a  taxable  year,  who 
commence  a  new  activity  subject  to 
special  tax,  qualify  for  the  reduced 
special  (occupational)  tax  rate,  unless 
the  business  is  a  member  of  a 
"controlled  group":  in  that  case,  the 


rules  of  paragraph  (c)  of  this  section 
shall  apply. 

(c)  Controlled  group.  All  persons 
treated  as  one  taxpayer  under  26  U.S.C 
S0ei(e)(3)  shall  be  treated  as  one 
taxpayer  for  the  purpose  of  determining 
gross  receipts  under  paragraph  (b)  of 
this  section.  "Controlled  group"  means  a 
controlled  group  of  corporations,  as 
defined  in  26  U.S.C.  1563  and 
implementing  regulations  in  26  CFR 
1.1563-1  through  1.1563-4,  except  that 
the  words  "at  least  80  percent"  shall  be 
replaced  by  the  words  "more  than  50 
percent"  in  each  place  they  appear  in 
subsection  (a)  of  26  U.S.C.  1563,  as  well 
as  in  the  implementing  regulations.  Also, 
the  rules  for  a  "controlled  group  of 
corporations"  apply  in  a  similar  fashion 
to  groups  which  include  partnerships 
and/or  sole  proprietorships.  If  one  entity 
maintains  more  than  50%  6ontrol  over  a 
group  consisting  of  corporations  and 
one,  or  more,  partnerships  and/or  sole 
proprietorships,  all  of  the  members  of 
the  controlled  group  are  one  taxpayer 
for  the  purpose  of  this  section. 

(d)  Short  taxable  year.  Gross  receipts 
for  any  taxable  year  of  less  than  12 
months  shall  be  annualized  by 
multiplying  the  gross  receipts  for  the 
short  period  by  12  and  dividing  the 
result  by  the  number  of  months  in  the 
short  period  as  required  by  26  U.S.C. 
448(c)(3). 

(e)  Returns  and  allowances.  Gross 
receipts  for  any  taxable  year  shall  be 
reduced  by  returns  and  allowances 
made  during  such  year  under  28  U.S.C. 
448(c)(3).- 

(26  U.S.C.  448,  5061.  5731) 
S285.30CI    Sp*cW tax  rvtums. 

• 

(a)  General.  Special  tax  shall  be  paid 
by  return.  The  prescriBed  return  is  ATF 
Form  5630.5,  Special  Tax  Registration 
and  Return.  Special  tax  returns,  with 
payment  of  tax,  shaU  be  filed  with  ATF 
in  accordance  with  instructions  on  the 
form. 

(b)  Preparation  of  ATF  Form  5630.5. 
All  of  the  information  called  for  on  Form 
5630.5  shall  be  provided,  including: 

(1)  The  true  name  of  the  taxpayer. 

(2)  The  trade  name(s)  (if  any)  of  the 
business(es)  subject  to  special  tax. 

(3)  The  employer  identification 
number  (see  paragraph  (e)  of  this 
section). 

(4)  The  exact  location  of  the  place  of 
business,  by  name  and  number  of 
building  or  street,  or  if  these  do  not 
exist,  by  some  description  in  addition  to 
the  post  office  address.  In  the  case  of 
one  return  for  two  or  more  locations,  the 
address  to  be  shown  shall  be  the 
taxpayer's  principal  place  of  business 


(or  principal  office,  in  the  case  of  a 
corporate  taxpayer). 

(5)  The  clas8(es)  of  special  tax  to 
which  the  taxpayer  is  subject. 

(6)  Ownership  and  control 
information:  That  is,  the  name,  position, 
and  residence  address  of  every  owner  of 
the  business  and  of  every  person  having 
power  to  control  its  management  and 
policies  with  respect  to  the  activity 
subject  to  special  tax.  "Owner  of  Uie 
business"  shall  include  every  partner,  if 
the  taxpayer  is  a  partnership,  and  every 
person  owning  10%  or  more  of  its  stock, 
if  the  taxpayer  is  a  corporation. 
However,  the  ownership  and  control 
information  required  by  this  paragraph 
need  not  be  stated  if  the  same 
information  has  been  previously 
provided  to  ATF  in  connection  with  a 
permit  application,  and  if  the 
information  previously  provided  is  still 
current 

(c)  Multiple  locations  and/or  classes 
of  tax.  A  taxpayer  subject  to  special  tax 
for  the  same  period  at  more  than  one 
location  or  for  more  than  one  class  of 
tax  shall — 

(1)  File  one  special  tax  return,  ATF 
Form  5630.5,  with  payment  of  tax,  to 
cover  all  such  locations  and  classes  of 
tax:  and 

(2)  Prepare,  in  duplicate,  a  Ust 
identified  with  the  taxpayer's  name, 
address  (as  shown  on  ATF  Form  5630.5). 
employer  identification  number,  and 
period  covered  by  the  return.  The  list 
shall  show,  by  States,  the  name, 
address,  and  tax  class  of  each  location 
for  which  special  tax  is  being  paid.  The 
original  of  the  list  shall  be  filed  with 
ATF  in  accordance  with  instructions  on 
the  return,  and  the  copy  shall  be 
retained  at  the  taxpayer's  principal 
place  of  business  (or  principal  office,  in 
the  case  of  a  corporate  taxpayer)  for  the 
period  specified  in  S  285.31  of  this  part. 

(d)  Signing  of  ATF  Forms  5630.5— (\] 
Ordinary  returns.  The  return  of  ian 
individual  proprietor  shall  he  signed  by 
the  mdividual.  The  return  of  a 
partnership  shall  be  signed  by  a  general 
partner.  The  return  of  a  corporation 
shall  be  signed  by  any  officer.  In  each 
case,  the  person  signing  the  return  shall 
designate  his  or  her  capacity  as 
"individual  owner,"  "member  of  firm," 
or,  in  the  case  of  a  corporation,  the  title 
of  the  officer. 

(2)  Fiduciaries.  Receivers,  trustees, 
assignees,  executors,  administrators, 
and  other  legal  representatives  who 
continue  the  business  of  a  bankrupt, 
insolvent,  deceased  person,  etc.,  shall 
indicate  the  fiduciary  capacity  in  which 
they  act 

(3)  Agent  or  attorney  in  fact  If  a 
return  is  signed  by  an  agent  or  attorney 


In  fact  the  signature  shall  be  preceded 
by  the  name  of  the  principal  and 
followed  by  the  title  of  the  agent  or 
attorney  in  fact  A  return  signed  by  a 
Iferson  as  agent  will  not  be  accepted 
unless  there  is  filed,  with  the  ATF  office 
'  with  which  the  return  is  required  to  be 
filed,  a  power  of  attorney  authorizing 
.the  agent  to  perform  the  act 

(4)  Perjury  statement  ATF  Forms 
5630.5  shall  contain  or  be  verified  by  a 
written  declaration  that  the  return  has 
been  executed  under  the  penalties  of 
perjury. 

(e)  Employer  identification  number. — 
(1)  Requirement  The  employer 
identification  number  (defined  in  26  CFR 
301.7701-12)  of  the  taxpayer  who  has 
been  assigned  such  a  number  shall  be 
shown  on  each  special  tax  retiun. 
Including  amended  returns,  filed  under 
this  subpart.  Failure  of  the  taxpayer  to 
include  the  employer  identification 
number  may  result  in  the  imposition  of 
the  penalty  specified  in  S  70.105  of  this 
chapter. 

(2)  Application  for  employer 
identification  number  on  IRS  Form  SS- 
4.  Each  taxpayer  who  files  a  special  tax 
return,  who  has  not  already  been 
assigned  an  employer  identification 
number,  shall  file  IRS  Form  SS-4  to 
apply  for  one  in  accordance  with  the 
provisions  in  SS  285.30  and  285.30a. 
(26  U.S.C.  5142.  6061.  6065.  6109.  6151,  7011) 

{285.30*    ISMMHic*,  dtotributlon.  and 
*iMminsMoii  of  •p*cial  tax  stamp*. 

(a)  Issuance  of  special  tax  stamps. 
Upon  filing  a  properly  executed  return 
on  ATF  Form  5630.5  together  with  the 
full  remittance,  the  taxpayer  will  be 
issued  an  appropriately  designated 
special  tax  stamp.  If  the  return  covers 
multiple  locations,  the  taxpayer  wiU  be 
issued  one  appropriately  designated 
stamp  for  each  location  listed  on  the 
attachment  required  by  §  285.30c(d)(2), 
but  showing, -as  to  name  and  address, 
only  the  name  of  the  taxpayer  and  the 
address  of  the  taxpayer's  principal  place 
of  business  (or  principal  office  in  the 
case  of  a  corporate  taxpayer). 

(b)  Distribution  of  special  tax  stamps 
for  multiple  locations.  On  receipt  of  Ae 
special  tax  stamps,  the  taxpayer  shall 
verify  that  there  is  one  stamp  for  each 
location  Usted  on  the  attachment  to  AFT 
Form  5630.5.  The  taxpayer  shall 
designate  one  stamp  for  each  location 
and  type  on  each  stamp  the  address  of 
the  business  conducted  at  the  location 
for  which  that  stamp  is  designated.  The 
taxpayer  shall  then  forward  each  stamp 
to  the  place  of  business  designated  on 
the  stamp. 

(c)  Examination  of  special  tax  stamps. 
AU  stamps  denoting  payment  of  special 
tax  shall  be  kept  available  for 


inspection  by  ATF  officers,  at  the 
location  for  which  designated,  during 
business  hours. 

(26  U.S.C.  5142,  5146.  6806] 

S285.30f    CiMng**  in  sp*ciai  tax  Stamp*. 

(a)  Change  in  name.  If  there  is  a 
change  in  ^e  corporate  or  firm  name,  or 
in  the  trade  name,  as  shown  on  ATF 
Form  5630.5,  the  manufacturer  shall  file 
an  amended  special  tax  return  as  soon 
as  practicable  after  the  change,  covering 
the  new  corporate  or  firm  name,  or  trade 
names.  No  new  special  tax  is  required  to 
be  paid.  The  manufacturer  shall  attach 
the  special  tax  stamp  for  endorsement  of 
the  change  in  name. 

(b)  Change  in  proprietorship — (1) 
General.  If  there  is  a  change  in  the 
proprietorship  of  a  cigarette  papers  and 
tubes  factory,  the  successor  shall  pay  a 
new  special  tax  and  obtain  the  required 
special  tax  stamps. 

[2]  Exemption  for  certain  successors. 
Persons  having  the  right  of  succession 
provided  for  in  paragraph  (c)  of  this 
section  may  carry  on  the  business  for 
the  remainder  of  the  period  for  which 
the  special  tax  was  paid,  without  paying 
a  new  special  tax,  if  within  30  days  after 
the  date  on  which  the  successor  begins 
to  carry  on  the  business,  the  successor 
files  a  special  tax  retiun  on  ATF  Form 
5630.5  with  ATF,  which  shows  the  basis 
of  succession.  A  person  who  is  a 
successor  to  a  business  for  which 
special  tax  has  been  paid  and  who  fails 
to  register  the  succession  is  liable  for 
special  tax  computed  fiom  the  firat  day 
of  the  calendar  month  in  which  he  or  she 
began  to  carry  on  the  business. 

(c)  Persons  having  right  of  succession. 
Under  the  conditions  indicated  in 
paragraph  (b)(2)  of  this  section,  the  right 
of  succession  will  pass  to  certain 
persons  in  the  following  cases: 

(1)  Death.  The  widowed  spouse  or 
child,  or  executor,  administrator,  or 
other  legal  representative  of  the 
taxpayer 

(2)  Succession  of  spouse.  A  Jiusband 
or  wife  succeeding  to  the  business  of  his 
or  her  spouse  (living); 

(3)  Insolvency.  A  receiver  or  trustee  in 
banlcruptcy,  or  an  assignee  for  benefit  of 
creditors; 

(4)  Withdrawal  from  firm.  The  partner 
or  partners  remaining  after  death  or 
withdrawal  of  a  member. 

(d)  Change  in  location.  If  there  is  a 
change  in  location  of  a  taxable  place  of 
business,  the  manufacturer  shaU  within 
30  days  after  the  change,  file  with  ATF 
an  amended  special  tax  return  covering 
the  new  location.  The  manufacturer 
shall  attach  the  special  tax  stamp  or 
stamps  for  endorsement  of  the  change  in 
location.  No  new  special  tax  is  required 


to  be  paid.  However,  if  the  manufacturer 
does  not  file  the  amended  return  within 
30  days,  the  manufacturer  is  required  to 
pay  a  new  special  tax  and  obtain  a  new 
special  tax  stamp. 

(26  U.S.C.  5143,  fOll)  J 

PART  29(K-EXPORTATION  OF 
TOBACCO  PRODUCTS  AND 
CIGARETTE  PAPERS  AND  TUBES, 
WITHOUT  PAYMENT  OF  TAX.  OR 
WITH  DRAWBACK  OF  TAX 

Para.  82.  The  authority  citation  for 
Part  290  is  revised  to  read  as  follows: 

Authority:  28  U.S.C.  5142,  5143,  5146,  5701, 
6703-5705,  5711-5713,  5721-5723,  5731,  5741, 
5751,  8061,  8065.  6151,  6402,  6404,  6806,  7011. 
7212.  7342,  7606,  7805;  31  U.S.C.  9301,  9303, 
9304,9306. 

Para.  93.  The  table  of  sections  for  Part 
290  is  amended  to  add  Subpart  Ba 
immediately  following  Subpart  B  to  read 
as  follows: 


Subpart  Ba— Sp*cial  (Occupational)  Tax** 

290.31  Liability  for  special  tax. 

290.32  Rate  of  special  tax. 

290.33  Special  tax  returns. 

290.34  &nployer  identification  numl)er. 

290.35  Issuance,  distribution,  and 
examination  of  special  tax  stamps. 

290Je    Changes  in  special  tax  stamps. 
***** 

Para.  94.  Subpart  Ba  is  added 
immediately  following  the  regulations  in 
Subpart  B  to  read  as  follows: 

Subpart  Ba— Special  (Occupatiofuil) 
Taxes 

S290.31    UabWty  for  special  tax. 

(a)  Export  warehouse  proprietor 
Every  export  warehouse  proprietor  shall 
pay  a  special  (occupational)  tax  at  a 
rate  specified  by  S  290.32.  liie  tax  shall 
be  paid  on  or  before  the  date  of 
commencing  the  business  of  an  export 
warehouseman,  and  thereafter  every 
year  on  or  before  July  1.  On  commencing 
business,  the  tax  shall  be  computed 
from  the  first  day  of  the  month  in  which 
liability  is  incurred,  through  the 
following  June  30.  Thereafter,  the  tax 
shall  be  computed  for  the  entire  year 
(July  1  through  June  30). 

(b)  Transition  rule.  For  purposes  of 
paragraph  (a)  of  this  section,  a 
proprietor  engaged  in  the  business  of  an 
export  warehouseman  on  January  1. 
1988,  shall  be  treated  as  having 
commenced  business  on  that  date.  The 
special  tax  imposed  by  this  transition 
rule  shall  cover  the  period  January  1, 
1968,  through  June  30, 1988,  and  shall  be 
paid  on  or  before  April  1, 1988. 
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(c)  Each  place  of  business  taxable.  An 
export  warehouse  proprietor  under  this 
part  incurs  special  tax  liability  at  each 
place  of  business  in  which  an 
occupation  subject  to  special  tax  is 
conducted.  A  place  of  business  means 
the  entire  office,  plant  or  area  of  the 
business  in  any  one  location  imder  the 
same  proprietorship.  Passageways, 
streets,  highways,  rail  crossings, 
waterways,  or  partitions  dividing  the 
premises  are  not  sufficient  separation  to 
require  additional  special  tax,  if  the 
divisions  of  the  premises  are  otherwise 
contiguous. 

(26  U.S.C  5143,  5731) 

§290.32    Rate  Of  special  tax. 

(a)  General.  Title  26  U.S.C.  5731(a)(3) 
imposes  a  special  tax  of  $1,000  per  year 
on  every  export  warehouse  proprietor. 

(b)  Reduced  rate  for  small  proprietors. 
Title  26  U.S.C  5731(b)  provides  for  a 
reduced  rate  of  $500  per  year  with 
respect  to  any  export  warehouse 
proprietor  whose  gross  receipts  (for  the 
most  recent  taxable  year  ending  before 
the  Hrst  day  of  the  taxable  period  to 
which  the  special  tax  imposed  by 

§  290.31  relates)  are  less  than  $500,000. 
The  "taxable  year"  to  be  used  for 
determining  gross  receipts  is  the 
taxpayer's  income  tax  year.  All  gross 
receipts  of  the  taxpayer  shall  be 
included,  not  just  the  gross  receipts  of 
the  business  subject  to  special  tax. 
Proprietors  of  new  businesses  that  have 
not  yet  begun  a  taxable  year,  as  well  as 
proprietors  of  existing  businesses  that 
have  not  yet  ended  a  taxable  year,  who 
commence  a  new  activity  subject  to 
special  tax,  qualify  for  the  reduced 
special  (occupational]  tax  rate,  unless 
the  business  is  a  member  of  a 
"controlled  group";  in  that  case,  the 
rules  of  paragraph  (c)  of  this  section 
shall  apply.  i 

(c)  Controlled  group.  All  persons 
treated  as  one  taxpayer  under  26  U.SX}. 
5061(e)(3)  shall  be  treated  as  one 
taxpayer  for  the  purpose  of  determining 
gross  receipts  under  paragraph  (b)  of 
this  section.  "Controlled  gronp"  means  a 
controlled  group  of  corporations,  as 
defmed  in  26  U.S.C.  1563  and  . 
implementing  regulations  in  26  CFR   I 
1.1563-1  through  1.1563-4,  except  that 
the  words  "at  least  80  percent"  shall  be 
replaced  by  the  words  "more  than  50 
percent"  in  each  place  they  appear  in 
subsection  (a)  of  26  U.S.C.  1563,  as  well 
as  in  the  implementing  regulations.  Also, 
the  rules  for  a  "controlled  group  of 
corporations"  apply  in  a  similar  fashion 
to  groups  which  include  partnerships 
and/or  sole  proprietorships.  If  one  entity 
maintains  more  than  50%  control  over  a 
group  consisting  of  corporations  and 


one,  or  more,  partnersinps  and/or  sole 
proprietorships,  all  of  the  members  of 
the  controlled  group  are  one  taxpayer 
for  the  purpose  of  this  section. 

(d)  Short  taxable  year.  Gross  receipts 
for  any  taxable  year  of  less  than  12 
months  shall  be  annualized  by 
multiplying  the  gross  receipts  for  the 
short  period  by  12  and  dividing  the 
result  by  the  number  of  months  in  the 
short  period  as  required  by  26  U3.C 
448(c)(3). 

(e)  Returns  and  allowances.  Gross 
receipts  for  any  taxable  year  shall  be 
reduced  by  returns  and  allowances 
made  dui^  such  year  under  26  U.S.C. 
448(c)(3). 

(28  U.S.C.  448,  5081,  5731) 

S290.33    SpeetsI tax retume. 

(a)  General.  Special  tax  shall  be  paid 
by  return.  The  prescribed  return  is  ATF 
Form  5630.5,  Special  Tax  Registration 
and  Return.  Special  tax  returns,  with 
payment  of  tax,  shall  be  filed  with  ATF 
in  accordance  with  instructions  on  the 
form. 

(b)  Preparation  of  ATF  Form  5630.5. 
All  of  the  information  called  for  on  Form 
563a5  shall  be  provided,  including: 

(1)  The  true  name  of  the  taxpayer. 

(2)  The  trade  name(8)  (if  any)  of  the 
busine88(es)  subject  to  special  tax. 

(3)  The  employer  identification 
number  (see  S  290.34). 

(4)  The  exact  location  of  the  place  of 
business,  by  name  and  number  of 
building  or  street  or  if  these  do  not 
exist,  by  some  description  in  addition  to 
the  post  office  address.  In  the  case  of 
one  return  for  two  or  more  locations,  the 
address  to  be  shown  shall  be  the 
taxpayer's  principal  place  of  business 
(or  principal  office,  in  the  case  of  a 
corporate  taxpayer). 

(5)  The  class(es)  of  special  tax  to 
which  the  taxpayer  is  subject. 

(6)  Ownership  and  control 
information:  that  is,  the  name,  position, 
and  residence  address  of  every  owner  of 
the  business  and  of  every  person  having 
power  to  ccmtrol  its  management  and 
policies  with  respect  to  the  activity 
subject  to  special  tax.  "Owner  of  the 
business"  shall  include  every  partner,  if 
the  taxpayer  is  a  partnership,  and  every 
person  owning  10%  or  more  of  its  stock, 
if  the  taxpayer  is  a  corporation. 
However,  the  ownership  and  control 
information  required  by  this  paragraph 
need  not  be  stated  if  the  same 
information  has  been  previously 
provided  to  ATF  in  connection  with  a 
permit  application,  and  if  the 
informaticm  previously  provided  is  still 
current. 

(c)  Multiple  locations  and/or  classes 
of  tax.  A  taxpayer  subject  to  special  tax 


for  die  same  period  at  more  than  one 
location  or  for  more  dian  one  class  of 
tax  shall — 

(1)  File  one  special  tax  return.  ATF 
Form  5630.5.  with  payment  of  tax,  to 
cover  all  such  locations  and  classes  of 
tax:  and 

(2)  Prepare,  in  duplicate,  a  list 
identified  with  the  taxpayer's  name, 
address  (as  shown  on  A'TF  Form  5630.5), 
employer  identification  number,  and 
period  covered  by  the  return.  The  list 
shall  show,  by  States,  the  name, 
address,  and  tax  class  of  each  location 
for  which  special  tax  is  being  paid.  The 
original  of  the  list  shall  be  filed  with 
A'TF  in  accordance  with  instructions  on 
the  return,  and  the  copy  shall  be 
retained  at  the  taxpayer's  principal 
place  of  business  (or  principal  office,  in 
the  case  of  a  corporate  taxpayer)  for  the 
period  specified  in  S  290.142. 

(d)  Signing  of  ATF  Forms  5630.5— {1] 
Ordinary  returns.  The  return  of  an 
individual  proprietor  shall  be  signed  by 
the  individual.  The  return  of  a 
partnership  shall  be  signed  by  a  general 
partner.  The  return  of  a  corporation 
shall  be  signed  by  an  officer.  In  each 
case,  the  person  signing  the  retiun  shall 
designate  his  or  her  capacity  as 
"individual  owner,"  "member  of  firm," 
or,  in  the  case  of  a  corporation,  the  title 
of  the  officer. 

(2)  Fiduciaries.  Receivers,  trustees, 
assignees,  executors,  administrators, 
and  other  legal  representatives  who 
continue  the  business  of  a  bankrupt, 
insolvent  deceased  person,  etc..  shall 
indicate  the  fiduciary  capacity  in  which 
they  act 

(3)  Agent  or  attorney  in  fact.  If  a 
return  is  signed  by  an  agent  or  attorney 
in  fact  the  signature  shall  be  preceded 
by  the  name  of  the  principal  and 
followed  by  the  title  of  the  agent  or 
attorney  in  fact  A  return  signed  by  a 
person  as  agent  will  not  be.accepted 
unless  there  is  filed,  with  the  AIT  office 
with  which  the  return  is  required  to  be 
filed,  a  power  of  attorney  authorizing 
the  agent  to  perform  the  act 

(4)  Perjury  statement  ATF  Forms 
5630.5  shall  contain  or  be  verified  by  a 
written  declaration  that  the  return  has 
been  executed  under  the  penalties  of 
perjury. 

(28  U.S.C.  8081, 6085, 6151,  7011) 

§290l34   EmptoyerldantHiGation number. 

(a)  Requirement  The  employer 
identification  number  (defined  in  26  CFR 
301.7701-12)  of  the  taxpayer  who  has 
been  assigned  such  a  niunber  shall  be 
shown  on  each  special  tax  return, 
including  amended  retiuns,  filed  under 
this  subpart.  Failure  of  the  taxpayer  to 
include  the  employer  identification 


number  may  result  in  the  imposition  of 
the  penalty  specified  in  S  70.105  of  this 
chapter. 

(b)  Application  for  employer 
identification  number.  Each  taxpayer 
who  files  a  special  tax  return,  who  has 
not  already  been  assigned  an  employer 
identification  number,  shall  file  IRS 
Form  SS-4  to  apply  for  one.  The 
taxpayer  shall  apply  for  and  be  assigned 
only  one  employer  identification 
number,  regardless  of  the  number  of 
places  of  business  for  which  the 
taxpayer  is  required  to  file  a  special  tax 
return.  The  employer  identification 
number  shall  be  applied  for  no  later 
than  7  days  after  the  filing  of  the 
taxpayer's  first  special  tax  return.  IRS 
Form  SS-4  may  be  obtained  from  the 
director  of  an  IRS  service  center  or  from 
any  IRS  district  director. 

(c)  Preparation  and  filing  of  IRS  Form 
SS-^.  The  taxpayer  shall  prepare  and 
file  IRS  Form  SS-4,  together  with  any 
supplementary  statement,  in  accordance 
with  the  instructions  on  the  form  or 
issued  in  respect  to  it 

(26U.S.C.6109) 

$290.35    Issuanee,  distribution,  and 
examination  of  speciai  tax  stamps. 

(a)  Issuance  of  special  tax  stamps. 
Upon  filing  a  properly  executed  return 
on  ATF  Form  5630.5  together  with  the 
full  remittance,  the  taxpayer  will  be 
issued  an  appropriately  designated 
.special  tax  stamp.  If  the  return  covers 
multiple  locations,  the  taxpayer  will  be 
issued  one  appropriately  designated 
stamp  for  each  location  listed  on  the 
attachment  to  ATF  Form  5630.5  required 
by  §  290.33(c)(2),  but  showing,  as  to 
name  and  address,  only  the  name  of  the 
taxpayer  and  the  address  of  the 
taxpayer's  principal  place  of  business 
(or  principal  office  in  the  case  of  a 
corporate  taxpayer). 

(b)  Distribution  of  special  tax  stamps 
for  multiple  locations.  On  receipt  of  the 
special  tax  stamps,  the  taxpayer  shall 


verify  that  there  is  one  stamp  for  each 
location  Usted  on  the  attachment  to  ATF 
Form  5630.5.  The  taxpayer  shall 
designate  one  stamp  for  each  location 
and  type  on  each  stamp  the  address  of 
the  business  conducted  at  the  location 
for  which  that  stamp  is  designated.  The 
taxpayer  shall  then  forward  each  stamp 
to  the  place  of  business  designated  on 
the  stamp. 

(c)  Examination  of  special  tax  stamps. 
All  stamps  denoting  payment  of  special 
tax  shall  be  kept  available  for 
inspection  by  ATF  officers,  at  the 
location  for  which  designated,  during 
business  hours. 

(26  U.S.C.  5146,  6806] 

S  290.36    Changes  In  special  tax  stamps. 

(a)  Change  in  name.  If  there  is  a 
change  in  the  corporate  or  firm  name,  or 
in  the  trade  name,  as  shown  on  ATF 
Form  5630.5,  the  export  warehouse 
proprietor  shall  file  an  amended  special 
tax  return  as  soon  as  practicable  after 
the  change,  covering  die  new  corporate 
or  firm  name,  or  trade  names.  No  new 
special  tax  is  required  to  be  paid.  The 
export  warehouse  proprietor  shall 
attach  the  special  tax  stamp  for 
endorsement  of  the  change  in  name. 

(b)  Change  in  proprietorship — (1) 
General.  If  there  is  a  change  in  the 
proprietorship  of  an  export  warehouse, 
the  successor  shall  pay  a  new  special 
tax  and  obtain  the  required  special  tax 
stamps. 

(2)  Exemption  for  certain  successors. 
Persons  having  the  right  of  succession 
provided  for  in  paragraph  (c)  of  this 
section  may  carry  on  the  business  for 
the  remainder  of  the  period  for  which 
the  special  tax  was  paid,  without  paying 
a  new  special  tax,  if  within  30  days  after 
the  date  on  which  the  successor  begins 
to  carry  on  the  business,  the  successor 
files  a  special  tax  return  on  ATF  Form 
5630.5  with  ATF,  which  shows  the  basis 
of  succession.  A  person  who  is  a 
successor  to  a  business  for  which 


special  tcuc  has  been  paid  and  who  fails 
to  register  the  succession  is  liable  for 
special  tax  computed  from  the  first  day 
of  the  calendar  month  in  which  he  or  she 
began  to  carry  on  the  business. 

(c)  Persons  having  right  of  succession. 
Under  the  conditions  indicated  in 
paragraph  (b)(2)  of  this  section,  the  right 
of  succession  will  pass  to  certain 
persons  in  the  following  cases: 

(1)  Death.  The  widowed  spouse  or 
child,  or  executor,  administrator  or  other 
legal  representative  of  the  taxpayer; 

(2)  Succession  of  spouse.  A  husband 
or  wife  succeeding  to  the  business  of  his 
or  her  spouse  (living); 

(3)  Insolvency.  A  receiver  or  trustee  in 
banlaruptcy,  or  an  assignee  for  benefit  of 
creditors: 

(4)  Withdrawal  from  firm.  The  partner 
or  partners  remaining  after  death  or 
withdrawal  of  a  member. 

(d)  Change  in  location.  If  there  is  a 
change  in  location  of  a  taxable  place  of 
business,  the  export  warehouse 
proprietor  shall,  within  30  days  after  the 
change,  file  with  ATF  an  amended 
special  tax  return  covering  the  new 
location.  The  export  warehouse 
proprietor  shall  attach  the  special  tax 
stamp  or  stamps,  for  endorsement  of  the 
change  in  location.  No  new  special  tax 
is  required  to  be  paid.  However,  if  the 
export  warehouse  proprietor  does  not 
file  the  amended  return  within  30  days, 
he  or  she  is  required  to  pay  a  new 
special  tax  and  obtain  a  new  special  tax 
stamp. 

(28  U.S.C.  6143,  7011] 

Signed:  March  10. 1088. 
Stephen  E.  Higgins, 
Director. 

Approved:  April  7, 1988. 

Jolin  P.  Simpaon, 

Acting  Assistant  Secretary  (Enforcement). 
[FR  Doc.  68-10321  Filed  5-18-88: 8j45  am] 
■nxnw  cooe  «io-3i-« 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  736, 740.  and  750 

Surface  Coal  Mining  and  Reclamation 
OperatkMw;  Application  Fee  for  Permit 
To  Conduct  Surface  Coal  Mining  and 
Reclamation  Operations;  Application 
Fee  for  Coal  Exploration  Permit;  Fee 
for  Processing  Permit  Revisions, 
Transfers  and  Renewals 


agency:  OfHce  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule. 


:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
of  the  U.S.  Department  of  the  Interior 
(DOI)  proposes  to  amend  its  rules  to  add 
a  system  of  fees  to  be  paid  to  OSMRE 
by  applicants  to  obtain  processing  and 
issuance  of  surface  coal  mining  and 
reclamation  permits  and  coal 
exploration  permits,  and  renewals, 
revisions,  and  transfers  of  existing  , 
permits.  | 

The  regulations  are  being  amended  to 
establish  a  system  of  fees  to  implement 
the  requirement  at  section  507(a)  of  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA)  and  30  CFR  777.17 
that  permit  fees  shall  accompany  an 
application  for  a  permit. 

DATES: 

Written  Comments:  OSMRE  will 
accept  written  comments  on  the      I 
proposed  rule  until  5:00  p jn.  Eastern 
time  on  July  18. 1988. 

Public  Hearings:  Upon  request, 
OSMRE  will  hold  a  public  hearing  on 
the  propose  rule  in  Washington,  DC  on 
July  11, 1988.  beginning  at  9:30  a.m. 
Eastern  time.  Upon  request  OSMRE  will 
also  hold  hearings  in  the  States  of  I 
Georgia,  Idaho,  Massachusetts,       I 
Michigan,  North  Carolina,  Oregon, 
Rhode  Island,  South  Dakota,  Tennessee, 
and  Washington,  at  times  and  on  dates 
to  be  announced  prior  to  the  hearings. 

OSMRE  will  accept  requests  for  a 
public  hearing  until  4:00  p.m.  Eastern 
time  of  June  16, 1988.  Individuals 
wishing  to  attend,  but  not  testify  at  the 
hearing  should  contact  the  person  j 
identified  under  "for  further       | 
INFORMATION  CONTACT"  beforehand  to 
verify  that  the  hearing  will  be  held., 
ADDRESSES:  | 

Written  Comments:  Hand-deliver  to 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  Room  5131, 1100 
L  Street  NW.,  Washington.  DC  20240;  or 
mail  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement 


Administrative  Record,  Room  5131^ 
1951  Constitution  Avenue  NW., 
Washington,  DC  20240. 

Public  Hearing:  Department  of  the 
Interior  Auditorium,  18th  and  C  Streets 
NW.,  Washington,  DC.  The  addresses 
for  any  hearings  requested  to  be 
scheduled  at  other  locations  will  be 
announced  prior  to  the  hearings. 

Request  for  Public  Hearing:  Submit 
orally  or  in  writing  to  person  and 
address  specified  under  "for  further 

INFORMATION  CONTACT." 

FOR  FURTHER  INFORMATION  CONTACT: 

Adele  Merchant,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
U.S.  Department  of  the  Interior,  1951 
Constitution  Ave.  NW.,  Washington,  DC 
20240:  Telephone  (202)  343-1864 
(Commercial  or  FTS). 

8UPPI.EMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

II.  Background 

01.  Discusaion  of  Proposed  Rule 
IV.  Procedural  Matters 

I.  Public  Comment  Procedures 

Written  Comments 

Written  comments  submitted  on  the 
proposed  rule  shoyld  be  specific,  should 
be  confined  to  issues  pertinent  to  the 
proposed  rule,  and  should  explain  the 
reason  for  any  recommended  change. 
Where  practicable,  commenters  should 
submit  three  copies  of  their  comments 
(see  "ADDRESSES").  Comments  received 
after  the  close  of  the  comment  period 
(see  "DATES")  or  delivered  to  addresses 
other  than  those  listed  above,  may  not 
necessarily  be  considered  or  included  in 
the  Administrative  Record  for  the  final 
rule. 

Public  Hearings 

OSMRE  will  hold  public  hearings  on 
the  proposed  rule  on  request  only.  The 
time,  date  and  address  for  the  hearing  to 
be  held  in  Washington,  DC  has  been 
specified  previously  in  this  tfotice  (see 
"DATES"  and  "ADDRESSES").  The  times, 
dates  and  addresses  for  other  hearings 
that  may  be  requested  at  other  locations 
have  not  yet  been  scheduled,  but  will  be 
announced  in  the  Federal  Register  at 
least  seven  days  prior  to  any  such 
hearings. 

Any  person  interested  in  participating 
at  a  hearing  should  inform  Ms.  Merchant 
(see  "FOR  FURTHER  INFORMATION 
CONTACT")  either  orally  or  in  writing  by 
4KX)  p.m.  Eastern  time  June  16, 1988.  If  no 
one  has  contacted  Ms.  Merchant  to 
express  an  interest  in  participating  in  a 
hearing,  the  hearing  will  not  be  held.  If 
only  one  person  expresses  an  interest,  a 
public  meeting  rather  than  a  hearing 
may  be  held  and  the  results  included  in 
the  Administrative  Record. 


If  a  hearing  is  held,  it  will  continue 
until  all  persons  wishing  to  testify  have 
been  heard.  The  hearing  will  be 
transcribed.  To  assist  the  transcriber 
and  to  ensure  an  accurate  record, 
OSMRE  requests  that  persons  who 
testify  at  a  hearing  give  the  transcriber  a 
copy  of  their  testimony.  To  assist 
OSMRE  in  preparing  appropriate 
questions,  OSMRE  also  requests  that 
persons  who  play  to  testify  submit  to 
OSMRE  at  the  address  previously 
specified  for  the  submission  of  written 
comments  (see  "ADDRESSES"),  an 
advance  copy  of  their  testimony. 

Persons  interested  in  attending  the 
hearing,  but  not  testifying,  should 
contact  the  individual  listed  under  "FOR 
FURTHER  INFORMATION  CONTACT"  prior 

to  the  scheduled  hearing  date  to  verify 
that  the  hearing  will  be  held. 

n.  Background  * 

Introduction 

Section  507(a)  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA)  provides  that  a  permit 
application  "shall  be  accompanied  by  a 
fee  as  determined  by  the  regulatory 
authority  [which]  may  be  less  than  but 
shall  not  exceed  the  actual  or 
anticipated  cost  of  reviewing, 
administering,  and  enforcing  such 
permit  •  *  *  ••  and  that  "(tjhe  regulatory 
authority  may  develop  procedures  so  as 
to  enable  the  cost  of  the  fee  to  be  paid 
over  the  term  of  the  permit." 

The  legislative  history  of  section 
507(a)  indicates  that  Congress  had 
originally  thought  to  finance  the  entire 
cost  of  implementing  the  Act  through 
permit  fees,  but  that  considerations  of 
fairness  and  financial  burdens  on  small 
and  medium  size  operators  led  to  the 
allowance  of  a  fee  "less  than"  these 
costs,  and  for  payment  over  the  term  of 
the  permit.  H.R.  Rep.  94-1445. 94th 
Cong.,  2nd  Sess..  5-7  (1976). 

OSMRE  rules  at  30  CFR  777.17 
incorporate  the  requirements  of  SMCRA 
section  507(a);  the  language  of  {777.17  is 
similar  to  the  SMCRA  language. 

On  February  22, 1985.  OSMRE 
proposed  a  permit  fee  rule  which  would 
have  required  collection  of  application 
foes  to  cover  the  full  cost  to  the 
Department  of  the  Interior  for  processing 
permits  to  conduct  surface  coal  mining 
and  reclamation  operations  and  coal 
exploration  and  for  approving  mine 
plans  and  all  other  OSMRE  permit- 
related  processing  actions  (50  FR  7522). 
The  rule  would  have  applied  to 
applications  for  mining  on  Indian  lands, 
in  the  Federal  program  States,  and  on 
Federal  lands  in  States  not  having  State- 
Federal  cooperative  agreements.  Action 


to  develop  a  final  regulation  which 
would  require  operators  to  reimburse 
DOI  for  the  cost  of  proceeeing 
applications  was  curtailed  by  passage  of 
House  Joint  Resolution  465,  Further 
Continuing  Appropriation  for  FY  198Bi. 
The  confermce  report  for  the  FY  1966 
appropriatioDt  required  that  OSMRE 
study  the  issue  further  and  report4o  the 
Congees  on  its  findings.  Partially  in 
response  to  this  requirement,  cost 
acconntiiig  systems  were  put  in  place  in 
each  OShdlE  permitting  unit  to  track 
costs  associated  writh  processing 
permits.  OSbIRE  collected  cost 
accoimting  data  through  fiscal  year  1986 
and  up  to  June  1987  and  has  analyzed 
that  data  and  reported  its  findings  to 
interested  Congressional  parties.  Copies 
of  these  data  and  analyses  are  available 
for  review  in  the  Admhiistrative  Record. 

The  Pn^}08ed  Fee  System 

OSMRE  is  proposing  a  revised  fee 
schedule  for  OSUrE  permitting  actions 
in  Federal  program  States,  on  Federal 
lands  where  OSMRE  issues  a  permit, 
and  on  Indian  lands.  It  is  based  on 
actual  cost  accounting  data  collected. 

The  fee  system  proposed  in  this 
rulemaking  is  a  combination  of  a  fixed 
fee  plus  a  per-acre  fee  (for  land  included 
in  the  permit  area)  for  permit 
applications  to  conduct  surface  coal 
mining  and  reclamation  operations,  and 
an  hourly  rate  for  permit  renewals,  coal 
exploration  permits  and  for  the  transfer, 
assignment  or  sale  of  rights  under  an 
existing  permit. 

,  The  permit  fee  system  is  proposed 
under  the  authorify  of  section  507(a)  of 
SMCRA  and  section  9701  of  Pub.  L  97- 
258, 96  Stat.  1051  (31  U.S.C.  9701),  which 
prior  to  editorial  revision  and 
recodification  was  section  501  of  the 
Independent  OfSces  Appropriation  Act 
(lOAA).  Section  9701  of  die  lOAA 
authorizes  an  agency  to  prescribe 
regulations  establishing  the  charge  for  a 
service j)r  a  thing  of  value  provided  by 
the  agency. 

Under  section  0701  the  charge  shall  be 
fair  and  based  on  the  costs  to  the 
government,  the  value  of^he  thing  or 
service  to  the  recipient,  the  public  policy 
or  interest  served,  and  otiier  relevant 
factors.  Guidance  to  the  Federal 
agencies  for  interpreting  section  9701  is 
provided  by  Bureau  of  the  Budget 
Circular  No.  A-25  of  September  23. 1960. 
and  by  related  judicial  precedent 

The  United  States  Supr»ne-Gotu1.  in 
interpreting  the  lOAA.  has  held  that 
under  that  statute  an  agency  must  base 
a  fee  for  a  service  on  its  value  to  an 
identifiable  recipient  National  Cable 
Television  Assn.  (NCTA),  v.  United 
States.  415  U.a  336  (1974):  Federal 
Power  Comm  'nv.New  England  Power 


Co.  415  U.S.  346  (1974).  In  a  series  of 
contemporaneous  cases  on  this  issue, 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit 
specified  the  requirements  an  agency 
must  meet  to  justify  a  particular  fee. 
National  Cable  Television  v.  Federal 
Communications  Comm'n.  554  P.2d  1004 
(D.C.  Cir.  1976):  Electronics  Industries 
Ass'n  V.  Federal  Communications 
Comm'n.  554  F.2d  1109  (D.C  Cir.  1976): 
National  Ass'n  of  Broadcasters  v. 
Federal  Communications  Comm'n,  554 
F.2d  1118  (D.C.  Cir.  1976):  Capital  Cities 
Communications,  Inc.  v.  Federal 
Communications.  Comm'n,  554  F.2d  1135 
(D.C.  Cir.  1976). 

Summarizing  its  interpretation  of  the 
"value  to  the  recipient"  standard  as  laid 
dowm  in  NCTA,  the  D.C.  Circuit  in 
National  Association  of  Broadcasters 
stated: 

Briefly,  we  have  interpreted  (he  "value  to 
the  recipient"  standard  to  include  a  number 
of  specific  requirements.  First,  the 
Commission  m\isX  justify  the  assessment  of  a 
fee  by  a  clear  statement  of  the  particular 
service  or  benefit  which  it  is  expected  to 
reimburse.  Second,  it  must  calculate  the  coat 
basis  for  each  fee  assessed.  This  involves  (a) 
Kn  allocation  of  the  specific  expenses  which 
form  the  cost  basis  for  the  fee  to  the  smallest 
practical  unit:  (b)  exclusion  of  any  expenses 
incurred  to  serve  an  independent  public 
interest:  and  (c)  a  public  explanation  of  the 
specific  expenses  included  in  the  cost  basis 
for  a  particular  fee,  and  an  explanation  of  the 
criteria  used  to  include  or  exclude  particular 
items.  Finally,  the  Commission  must  set  a  fee 
calculated  to  return  this  cost  basis  at  a  rate 
which  reascmably  reflects  the  cost  of  the 
services  perfonned  or  the  value  oonfenred 
upon  the  payer.  The  fees  may  b«  imposed  on 
beneficiaries  of  agency  services  who  satisfy 
the  criteria  of  NCTA  and  New  England 
Power. 

554  F.2d  at  1133  (emphasis  in  original; 
footnote  omitted). 

The  fee  schedule  for  permit 
applications  proposed  in  this  notice  is 
based  on  an  analysis  of  data  collected 
through  OSMRE's  cost  accounting 
system.  Data  accumulated  on  permit- 
processing  costs  for  permits  issued  by 
OSMRE  in  Tennessee  from  October  1985 
through  June  1, 1987,  were  analyzed  to 
determine  the  variation  in  costs  of 
processing  a  permit  that  could  be 
explained  by  variations  in  acreage  to  be 
included  in  the  permit  number  of 
administrative  completeness  reviews, 
and  number  of  technical  deficiency 
letters  for  each  permit.  Tennessee  data 
were  used  because  the  OSMRE  field 
office  in  Knoxville  had  the  most 
experience  in  permit  processing  and 
therefore  would  be  the  most  efficient 
permit  processing  unit  in  the  agency. 
The  Tennessee  program  has  been 
administered  by  OSMRE  as  the  sole 


regulatory  authority  sbice  October  1. 
1984.  The  dollar  amounts  proposed  in 
this  rule  are  the  numbers  shown  by  the 
analysis  to  best  fit  the  available  data 
and  best  explain  total  permitting  costs. 
These  doUar  amounts  are: 


Administrative        completeness 

126000 

Technical  review 

IMOJOO 

Plus  per  acre  (of  land  includ- 

ed in  the  permit) ........................ 

13J0 

Decision  document 

2.000.00 

Technical  deficiency  letter 

OSOjOO 

Total  (assuming  no  deficiencies).... 

3.600.00 

Plus  per  acre 

13.50 

Permit  renewals,  permit  revisions  and 
transfers  of  ownership  in  existing 
permits  would  be  charged  at  a  fixed 
hourly  rate  multiplied  by  the  number  of 
hours  spent  on  processing  the  action  to 
renew  or  revise  the  permit  or  transfer 
ownership.  The  variation  in  costs  to 
OSMRE  of  processing  these  actions  is 
too  great  to  allow  a  meaningful  fixed  fee 
to  be  estabhshed.  Coal  exploration 
permits  would  also  be  charged  at  an 
hourly  rate  because  there  is  insufficient 
data  or  experience  to  make  a  meaningfid 
estimate  of  a  fixed  fee.  The  proposed 
rate  is  $24  per  hour,  which  is  based  on 
the  average  salary  of  permit  review 
technical  staff  at  OSMRE  plus  overhead 
(administrative,  support  and  supervisory 
costs).  No  fees  are  proposed  for  mining 
plan  reviews  becatise  these  are 
performed  under  the  Mineral  Leasing 
Act  rather  than  under  SMCRA. 

Mid-term  permit  reviews  are  viewed 
as  being  of  primarily  public  benefit  and 
therefore  there  woidd  be  no  charge  for 
these  reviews.  The  mid-term  permit 
review  conducted  under  30  CFR  774.11 
does  not  convey  a  direct  benefit  to  the 
permit  recipient  but  rather  serves  to 
protect  the  pubhc  interest  by  assuring 
that  the  permit  continues  to  reflect 
conditions  at  the  mine  site.  However,  if 
as  a  result  of  the  review  a  permit 
revision  is  necessary,  permit  revision 
fees  would  be  charged  to  the  applicant 

Fees  would  be  charged  to  all 
applicants  for  surface  coal  mining 
operations  and  coal  exploration 
activities  for  which  the  operator  is 
required  to  obtain  a  permit  trom 
OSMRE.  The  proposed  permit  fees 
would  be  charged  in  the  Federal 
program  States,  on  Indian  lands,  and  on 
Federal  lands  where  OSMRE  issues  a 
permit  In  States  with  cooperative 
agreements  where  the  State  issues  a 
permit  on  Federal  lands,  the  applicant 
woidd  be  required  to  pay  the  State 
permit  fee  to  the  State. 

Fees  would  not  be  charged 
retroactively.  An  effective  date  woidd 
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be  established  at  the  time  of  publication 
of  the  final  rule;  all  permit  processing  or 
issuing  actions  begun  on  or  after  the 
effective  date  of  the  final  rule  would  be 
charged  permit  fees. 

The  proposed  permit  fees  would  not 
contain  a  special  fee  for  small  operators. 
The  proposed  permit  fee  schedule 
includes  a  per-acre  charge  for  permit 
application  fees  which  would  tend  to 
minimize  the  fees  paid  by  small 
operations  relative  to  large  operations. 

Previously  Proposed  Rule 

On  February  22, 1985,  OSMRE 
published  a  proposed  rule  to  implement 
an  actual  cost  accounting  permit  fees 
system  (50  FR  7522).  The  proposed  rule 
would  have  required  recipients  of 
OSMRE's  permit  services  to  reimburse 
OSMRE  for  the  actual  costs  incurred  by 
the  Department  of  the  Interior  in 
providing  the  services. 

Numerous  comments  were  received 
on  the  proposed  rule.  Most  of  the 
commenters  were  opposed  to  one  or 
more  aspects  of  the  proposed  permit  fee 
system.  Most  of  the  commenters  from 
the  coal  industry  objected  to  the 
proposed  rule  for  the  following  reasons: 
(1)  The  permit  fee  would  be  an  unknown 
expense  and  therefore  an  operator 
would  not  know  "up  front"  the  cost  of 
doing  business;  (2)  an  actual  cost     T 
accounting  fee  would  not  provide  an 
incentive  to  OSMRE  employees  to 
provide  efficient  permitting  services;  (3) 
a  proposed  permit  fee  system  should 
recognize  that  the  public  is  a  beneficiary 
of  OSMRE's  service  and  should 
therefore  share  in  the  cost  of  these 
services;  (4)  permit  fees  would  be 
prohibitively  high  for  some  operators 
under  the  proposed  system;  and  (5) 
some  operators  would  be  at  a 
competitive  disadvantage  under  the 
proposed  system  if  their  proposed 
operations  required  extensive  National 
Environmental  PoUcy  Act  (NEPA) 
compliance,  or  other  special 
circumstances  required  extensive 
OSMRE  review. 

Most  of  the  comments  received  from 
the  State  representatives  reflected  a 
concern  that  States  would  be  required  to 
adopt  a  similar  cost  accounting  permit 
fee  system  and  that  Federal  grants  to  the 
States  would  be  reduced  accordingly  to 
offset  any  fees  collected. 

Comments  from  an  enviroimiental 
group  indicated  concern  that  actual  cost 
accounting  permit  fees  would:  Bring 
pressure  on  the  regulatory  authority  to 
"cut  comers"  on  permit  review  in  order 
to  keep  costs  down;  undercut  the  States' 
desire  to  obtain  and  retain  primacy;  be 
difficult  to  collect  if  allowed  to  be  paid 
over  the  life  of  Ihr  permit. 


OSMRE  has  considered  these 
comments  in  developing  this  revised 
proposed  permit  fee  system.  OSMRE  has 
also  had  the  opportimity  to  gather  and 
analyze  actual  cost  accounting  data  and 
to  consider  this  data  along  with  these 
comments.  The  resulting  proposed  rule 
should  allay  many  of  the  commenters' 
concerns. 

The  proposed  fee  system  would 
enable  a  permit  applicant  to  determine 
"up  front"  the  cost  of  a  permit  to  mine. 
The  proposed  system  recognizes  that 
permit  applicants  and  the  public  benefit 
frx>m  regulation  of  surface  coal  mining 
and  reclamation  activities  under 
SMCRA  and  that  the  costs  of  the 
program  should  thus  be  shared.  The 
proposed  fee  schedule  is  not  prohibitive 
even  for  small  operators  and  recognizes 
the  differences  in  cost  for  permitting 
small  mines  and  larger  mines  by 
assessing  a  per-acre  fee.  States  would 
not  be  required  to  adopt  similar 
systems,  nor  is  OSMRE  considering 
phasing  out  State  grants  to  encoiu-age 
that  similar  systems  be  adopted; 
therefore,  States  are  not  discouraged 
from  retaining  primacy.  Collection  of 
permit  fees  should  not  present  problems 
since  most  of  the  fees  under  this 
proposed  system  would  be  collected 
before  permit  processing  began. 

Comments  were  also  received 
strongly  objecting  to  OSMRE's  proposal 
to  require  the  operator  to  reimburse 
OSMRE  for  inspection  services.  Industry 
felt  that  the  public  was  the  sole 
beneficiary  of  these  services  and 
therefore  should  pay  the  costs.  The 
environmental  group  felt  that  if  the 
proposal  were  adopted,  inspectors 
would  be  under  pressure  to  do  a  quicker 
and  less  thorough  inspection  in  order  to 
keep  costs  down. 

OSMRE  is  proposing  not  to  include 
the  cost  of  inspections  in  the  proposed 
permit  fee  system.  As  stated  in  the 
February  22, 1985  proposed  rule,  not 
charging  for  such  activities  would 
ensure  that  the  frequency  and  intensity 
of  inspection  and  enforcement  practices 
fully  reflect  OSMRE's  firm  commitment 
to  the  goals  of  SMCRA,  and  that 
inspectors  are  not  inhibited  fit)m  full 
performance  of  their  duties  by  a  concern 
for  the  costs  that  might  be  imposed  on 
surface  mining  operators  resulting  bom 
inspection  and  enforcement  activities. 
Also,  while  inspection  and  enforcement 
may  bestow  some  benefit  on  operators 
by  encouraging  lawful  continuation  of 
responsible  mining  and  thereby 
improving  public  relations,  these 
activities  protect  the  health  and  safety 
of  the  public  and  help  preserve 
environmental  and  other  resources, 
thereby  benefiting  the  public  at  large. 


nL  Discussioii  of  Proposed  Rule 

A  Basis  of  Fees  for  a  New  Permit 
Justification 

The  proposed  fee  schedule  for  new 
permits  is  based  on  data  collected  by 
OSMRE  under  an  actual  cost  accounting 
system  for  all  permits  issued  in 
Tennessee  bom  October  1985  to  June 
1987.  The  data  were  analyzed  to 
determine  the  equation  that  would  best 
fit  the  available  data  and  best  explain 
the  variation  in  costs  of  permit 
processing  on  individual  mines. 

Data  were  broken  down  to  show  the 
costs  of  each  step  of  a  permit  review 
including  the  administrative 
completeness  review,  the  technical 
review,  and  the  preparation  of  a 
decision  document  for  each  permit  Data 
were  also  collected  which  showed  the 
number  of  administrative  completeness 
reviews  that  were  necessary  for  each 
permit,  the  number  of  technical 
deficiency  letters  necessary  to  obtain 
additional  technical  information  needed 
to  process  each  permit,  and  the  number 
of  acres  covered  under  each  permit. 

Regression  analyses  were  nm  on  the 
available  data  using  the  total  permit 
costs  as  the  dependent,  or  "y"  variable, 
with  various  combinations  of 
independent,  or  "x"  variables.  The 
analysis  which  gave  the  best  results 
used  a  combination  of  three 
independent  variables:  number  of  acres, 
number  of  administrative  completeness 
reviews,  and  number  of  technical 
deficiency  letters. 

The  fees  that  appear  in  this  proposed 
fee  schedule  are  based  on  this 
regression  analysis  and  also  consider 
the  breakdown  of  costs  for  each  step  of 
the  permit  review.  Overhead  costs  for 
support  and  supervisory  personnel  and 
administrative  costs  are  included  in  the 
proposed  fees. 

The  proposed  permit  fee  system 
would  be  similar  to  fee  systems  used  by 
other  Federal  agencies  in  that  it  would 
employ  a  fixediee  schedule  based  on 
historical  costs,  and  applicants  would 
pre-pay  for  services.  "The  proposal  is 
consistent  with  draft  guidelines  for  user 
charges  published  in  the  Fedwai 
Register  by  the  Administrative 
Conference  of  the  United  States  on 
March  12. 1987  (52  FR  7812). 

The  proposed  schedule  for  new  permit 
applications  would  be  similar  to  permit 
fee  systems  in  other  States  with  primacy 
in  that  it  would  include  a  per-acre 
component  and  a  fixed  per-permit  fee. 
The  per-acre  charge  allows  the  costs  of 
permit  processing  to  vary  direcUy  by 
size  of  operation;  it  also  reflects  the 


general  trend  in  variation  of  OSMRE's 
permit  processing  costs. 

The  proposed  fee  system  would 
encourage  operators  to  submit  complete 
and  accurate  permit  applications  since 
applicants  would  be  charged  additional 
fees  for  additional  administrative 
completeness  reviews  or  for  technical 
deficiency  letters  necessary,  and  since 
prepayment  of  fees  is  required. 

"The  proposed  permit  fee  schedule  is 
designed  to  recover  the  full  costs  to 
OSMRE  to  process  a  permit  application. 
It  is  not  intended  to  recover  the  costs  to 
.OSMRE  to  enforce  the  permit  or  to  fulfill 
OSMRE's  National  Environmental 
Policy  Act  of  1969  (NEPA) 
responsibilities. 

NEPA  Compliance 

llie  proposed  permit  fee  schedule  is 
based  on  OSMRE's  costs  to  process  and 
•issue  a  permit  but  does, not  include  costs 
incurred  in  fulfilling  NEPA  obUgations. 
In  Nevada  Power  Co.  v.  Watt,  711  F.2d 
913  (10th  Cir.  1983),  the  court  made  it 
clear  that  the  Department  of  the  Interior 
could  charge  for  environmental  impact 
statement  (EIS)  costs,  because  they  "are 
a  necessary  prerequisite  to  the  receipt 
by  the  applicant  of  a  special  benefit,  the 
grant  of  a  right-of-way."  The  court  said 
that  Interior  is  not  consfrained  bom 
charging  the  full  cost  of  the  EIS  to  the 
-applicant 

However,  OSMRE  believes  that  NEPA 
analysis  necessary  for  obtaining  a 
surface  coal  mining  operation  permit 
should  not  necessarily  be  charged  to  the 
appUcant  NEPA  compliance  costs  vary 
widely  bom  permit  to  permit  and 
therefore  uniform  distribution  over  all 
permits  would  not  reflect  OSMRE's 
.costs  to  process  each  permit  as  required 
by  lOAA.  On  the  other  hand,  charging 
an  individual  permit  applicant  for 
preparation  of  an  environmental  impact . 
statement  for  his/her  permit  may  affect 
the  competitive  balance,  since  NEPA 
compliance  costs  on  some  permits  are 
very  high  while  on  others  they  are 
inconsequential. 

Inspection  and  Enforcement 

The  proposed  permit  fee  schedule 
would  not  recover  OSMRE's  costs  for 
inspection  and  enforcement  activities. 
Section  507(a)  of  SMCRA  authorizes 
OSMRE  to  collect  a  permit  application 
fee  which  "may  reflect  the  cost  of  *  *  * 
enforcing"  the  permit;  that  is,  the  cost 
for  OSMRE  to  hispect  the  permit  site 
and  enforce  the  permit  requirements. 
The  Secretary  believes  that  the  primary 
benefits  of  inspection  and  «iforcement 
activities  accrue  to  the  public  and  that 
the  public  stands  to  gain  by  OSMRE's 
not  charging  the  operator  for  the  service. 
Not  dialing  for  inspection  and 


enforcement  activities  would  ensure 
that  OSMRE  is  not  inhibited  in  its 
inspection  and  enforcement  duties  by 
the  desire  to  keep  expenditures  within 
the  bounds  of  whatever  fees  might  be 
charged.  OSMRE  inspectors  should  have 
in  mind  the  purpose  of  upholding  the 
intent  of  SMCRA  rather  than  concern  for 
the  costs  of  inspection  and  enforcement 
activities. 

B.  Fee  for  Permit  Renewal  or  Revision; 
Transfer,  Sale  or  Assignment  of  Rights; 
and  Coal  Exploration  Permits 

Fees  for  permit  renewal  or  revision, 
for  the  fransfer,  sale  or  assignment  of 
rights  under  an  existing  permit  and  for 
coal  exploration  permits,  would  be 
charged  at  an  hourly  rate  for  the  actual 
hours  spent  by  OSMRE  reviewers  in 
processing  the  application.  Fees  would 
be  charged  whether  the  application  is 
approved,  denied  or  withdrawn. 

Hourly  rates  are  proposed  for  these 
actions  due  to  the  great  variation  in 
their  processing  cost  and/or  insufficient 
data  to  validate  a  fixed  fee.  As  OSMRE 
gains  more  experience  in  these  actions  a 
fixed  fee  for  them  may  become  viable. 

Fees  would  not  be  charged  for 
informal  conferences  or  public  hearings 
held  as  a  result  of  these  actions.  These 
conferences  and  hearings  are  beyond 
the  control  of  the  operator  and  could  be 
very  costiy.  Charging  for  the 
conferences  and  hearings  would  be 
unfair  since  not  all  actions  would  result 
in  a  conference  or  hearing. 

No  fees  would  be  charged  for  a  notice 
of  coal  exploration  where  a  coal 
exploration  permit  is  not  required.  No 
fees  would  be  charged  for  mid-term 
permit  reviews,  since  this  action  is 
mainly  performed  for  the  benefit  of  the 
public;  however,  any  necessary  permit 
revision  identified  as  a  result  of  the  mid- 
term review  would  require  permit 
revision  fees  in  accordance  with  the  fee 
schedule. 

C.  Who  Will  Be  Charged  Fees 

Fees  as  proposed  in  this  rule  would  be 
charged  in  States  where  OSMRE  is  the 
regulatory  authority,  on  Federal  lands 
where  OSMRE  issues  a  permit  and  on 
Indian  lands.  In  States  with  State- 
Federal  Cooperative  Agreements  under 
30  CFR  Part  745  where  the  State  issues  a 
permit  on  Federal  lands,  the  applicant 
would  be  required  to  pay  the  State 
permit  fee  to  the  State.  Where  OSMRE 
issues  a  permit  on  Federal  lands,  permit 
fees  would  be  charged  in  accordance 
with  the  OSMRE  permit  fee  schedule. 
Under  this  proposed  rule,  permit  fees 
would  not  be  charged  for  OSKfllE 
actions  on  mining  plans. 

Fees  would  be  coarged  for  permit 
processing  and  issuing  actions  begun  on 


or  after  the  effective  date  of  the  final 
rule.  Although  the  fees  would  not  be 
charged  retroactively,  any  permit 
appUcation  which  was  currenUy  in 
process  would  be  assessed  a  fee  for  any 
action  begim  after  the  effective  date  of 
the  rule.  For  example,  if  a  permit 
application  were  in  the  administrative 
completeness  review  stage  when  the 
rule  became  effective,  a  technical 
review  fee  plus  per-acre  fee  would  be 
collected  before  the  technical  review 
stage  of  the  permit  processing  would 
begin.  An  effective  date  will  be 
established  at  the  time  of  publication  of 
the  final  rule. 

Federal  Enforcement  of  a  State  Program 

Where  OSMRE  instihites  action  under 
30  CFR  Part  733  and  subsequenUy 
becomes  the  regulatory  authority  for 
permitting  activities  in  a  State  with  an 
approved  regulatory  program,  permit 
fees  as  established  in  that  State  program 
would  be  paid  to  OSMRE.  In  States 
where  a  Federal  program  is  substituted 
for  an  existing  State  program  under  30 
CFR  Part  733,  where  Uie  State 
withdraws  its  program  or  OSMRE 
withdraws  approval  of  the  program. 
OSMRE  would  charge  permit  fees 
according  to  this  proposed  fee  system 
but  would  deduct  an  amount  equal  to 
fees  the  permit  applicant  had  already 
paid  to  the  State  for  the  permitting 
action,  ff  a  State  regains  primacy 
following  OSMRE  enforcement  of  the 
State  or  Federal  program  in  that  State, 
OSMRE  would  not  refund  permit  fees. 

Upon  substituting  Federal 
enforcement  for  the  permitting  portion  of 
a  State  program,  or  implementing  a 
Federal  program  in  a  State,  OSMRE  may 
review  existing  pemits  for  compliance 
with  SMCRA.  Since  the  need  for  this 
review  is  not  caused  by  negligence  on 
the  part  of  the  permit  holder  but  rather 
results  from  a  deficiency  in 
administration  of  a  program,  fees  would 
not  be  charged  for  this  permit  review. 
However,  if  this  review  resulted  in  a 
permit  revision,  fees  would  be  charged 
for  review  of  the  permit  revision. 

D.  Small  Curators 

The  legislative  history  of  SMCRA 
indicates  that  Congress  had  in  mind 
small  and  medium  size  operators  when 
it  allowed  in  SMCRA  section  S07(a)  for 
a  permit  fee  less  than  the  actual  cost  to 
review,  administer  and  enforce  the 
permit  and  for  payment  of  the  fee  over 
the  term  of  the  permit.  The  proposed 
permit  fee,  while  reflecting  OSMRE's 
actual  cost  accounting  data,  would 
result  in  lower  fees  for  small  and 
medium  size  operators  relative  to  large 
operators,  due  to  the  per-acre  fee  that  is 
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part  of  die  fee  system.  OSMRE  is 
proposing  not  to  allow  for  payment  al 
the  pennit  fee  over  the  tenn  of  the 
permit  because  the  fees  that  are 
proposed  should  not  be  prohibitive  even 
for  small  operators,  and  the 
administration  of  a  deferred  payment 
system  would  be  costly  to  OSMRE  and 
could  result  in  imposition  of  higher  fees 
to  compensate  for  the  added  costs.    . 

£1  Section  by  Section  Analysis 

PART  736— FEDERAL  PROGRAM  FOR 
A  STATE 

Section  736.25  Permit  Fees.  Section 
736.25  would  establish  the  fees  to  be 
paid  for  permits  for  surface  coal  mining 
and  reclamation  operations  and  permits 
for  coal  exploration  in  States  with 
Federal  programs.  It  would  also        | 
estabhsh  fees  to  obtain  processing  of  a 
permit  revision  or  renewal  or  the 
transfer,  sale  or  assignment  of  rights 
luider  an  existing  permit,  for  pennit 
holders  in  Federal  program  States. 
Currently  there  are  Federal  programs  for 
Georgia,  Idaho,  Massachusetts, 
Michigan,  North  Carolina.  Oregon, 
Rhode  Island,  South  Dakota,  Tennessee, 
and  Washington.  A  Federal  program 
alsoJias  been  proposed  for  California 
(52  FR  39594.  October  22, 1987). 

Section  736.25(a)  Applicability. 
Paragraph  [a]  would  state  that  any 
person  who  submits  to  OSMRE  an 
application  for  a  permit  to  conduct 
surface  coal  mining  and  reclamation 
operations  or  coal  exploration,  or  for  a 
permit  renewal  or  revision,  or  the 
transfer,  assigimient  or  sale  of  rights  in 
an  existing  permit,  shall  submit  fees  as 
provided  in  the  section. 

Section  736.25(b)  New  Permit  and 
Repermit  Applications.  Paragraph  (b) 
would  provide  that  fees  for  a  new  permit 
to  conduct  surface  coal  mining  and 
reclamation  operations  would  be 
charged  according  to  the  requirements 
of  the  schedule  listed  in  paragraph  (f)  of 
the  section,  and  the  other  requirements 
of  the  section  that  follow. 

Paragraph  (b)(l)(i)  would  require  that 
applications  for  a  permit  to  conduct 
surface  coal  mining  and  reclamation 
operations  in  States  with  Federal 
programs  shall  be  accompanied  by  the 
administrative  completeness  review  fee. 
The  fees  would  be  the  amount  listed  for 
administrative  completeness  review  in 
paragraph  (f).  Paragraph  (b)(l)(ii)  would 
provide  that,  if  OSMRFs  review  for 
administrative  completeness  of  a  pennit 
determines  that  additional  information 
is  needed  and  requests  that  the 
applicant  submit  the  additional 
information,  the  appUcant  mnst  submit 
an  additional  administrative 
completeness  review  fee  along  with  the 


required  information.  O^IRE  would 
identify  aD  additional  informatfam 
necessary  in  the  initial  letter.  If 
additional  letters  are  needed  because 
the  applicant  fails  to  respond 
adequately  to  die  initial  lettw,  the 
applicant  would  be  require  to  pay  $250 
for  each  additional  letter  necessary.  If 
an  additional  letter  is  needed  due  to  an 
oversight  on  OSMRE's  part,  the 
appticant  would  not  have  to  pay  an 
additional  fee. 

Paragraph  (b)(2)  would  contain 
requirements  for  fees  for  a  technical  ■ 
review  of  the  permit  application. 
Paragraph  (b)(2)(i)  would  provide  that 
when  the  applicant  receives  notice  from 
OSMRE  that  the  permit  application  is 
administratively  complete,  the  applicant 
must  submit  the  technical  review  fee 
and  per-acre  fees  as  listed  in  paragraph 
(f)  to  move  the  application  to  the  next 
step  of  review.  Per-acre  fees  must  be 
submitted  for  each  acre  or  fraction 
thereof  of  land  included  in  the  pennit 
area.  Technical  review  of  the  pennit 
would  begin  upon  receipt  of  these  fees 
by  OSMRE.  Paragraph  (b](2Uii)  would 
require  Uiat.  if  OSMRE  notifies  Uie 
pennit  appUcant  of  technical 
deficiencies  in  the  permit  and  requests 
additional  information,  the  applicant 
would  be  required  to  pay  a  technical 
deficiency  fee  when  the  additional 
information  is  submitted.  OSMRE  would 
cease  technical  review  on  the  permit 
while  awaiting  the  required  information 
and  would  resume  review  of  the 
application  upon  receipt  of  the  fee  and 
information.  OSMRE  would  identify  all 
technical  deficiencies  in  the  initial 
technical  deficiency  letter.  If  additional 
technical  deficiencies  are  noted  that 
could  have  been  included  in  the  original 
letter  and  consequently  an  additional 
letter  is  sent,  no  charge  would  be  made 
for  the  additional  letter. 

However,  if  the  appUcant  fails  to 
respond  adequately  to  the  request  for 
additional  information  contained  in  the 
first  tedinical  deficiency  letter  and 
additional  letters  are  necessary  to 
repeat  a  request  or  a  portion  of  a 
request,  the  appUcant  would  be  charged 
the  technical  deficiency  fee  for 
additional  letters  necessary.  Further,  if 
the  response  to  a  techm'cal  deficiency 
letter  raises  new  issues  that  require  an 
additional  technical  letter,  the  applicant 
would  be  charged  an  additional 
technical  review  fee. 

Paragraph,(b)(3)  would  provide  for 
payment  of  the  decision  document  fee. 
To  obtain  a  permit,  the  applicant  would 
be  required  to  submit  a  decision 
doounent  fee  upon  being  notified  l^ 
OSMRE  that  the  permit  application  is 
technically  adequate.  When  the  fee  is 


received  by  OSMRE.  preparation  of  the 
decision  document  would  begin. 

Section  73&2Sfc)  Permit  Renewals 
and  Revisioiu,  Transfer,  Assi^unent  or 
Sale  ofRighta,  Coal  Exploration  . 
Permits.  Under  proposed  30  CFR 
736.25(c)(1)  fees  for  processing 
applications  for  a  permit  renewal  or 
revision,  for  the  transfer,  assignment  or 
sale  of  rights  in  an  existing  permit  or  for 
coal  exploration  permits  would  be 
chaiged  to  the  applicant  at  the  hourly 
rate  estabUshed  in  paragraph  (f).  Fees 
would  be  calculated  by  multiplying  the 
houriy  rate  by  the  number  of  hours  of 
actual  time  expended  by  OSMRE  staff 
to  review  and  process  the  application.  ^ 
Time  spent  by  support  staff  in  support 
activities  and  by  sup^visors  in  a 
supervisory  capacify  would  not  be 
added  to  the  fee  because  the  hourly  rate 
includes  a  factor  which  takes  into 
account  support  and  supervisory  costs 
and  other  overhead.  Time  spent  in 
conducting  informal  conferences  such  as 
those  provided  for  pennit  renewals  and 
significant  permit  revisions  in  30  CFR 
Part  744.  and  in  providing  for  pubUc 
hearings  for  coal  exploration  permits  in 
30  CFR  Part  772.  would  not  be  included 
in  the  calculation  of  time  expended. 

Paragraidi  (c)(2)  would  provide  that 
fees  due  under  paragraph  (c)  shaU  be 
paid  within  30  days  of  receipt  of  a  biU 
from  OSMRE  even  if  approval  is  denied 
or  the  appUcation  is  wididrawn. 
Approval  of  the  pennit  renewal  or 
revision  application,  the  transfer, 
assignment  or  sale  of  rights  in  an 
existing  permit,  or  the  pennit  to  conduct 
coal  exploration,  would  be  issued  upon 
receipt  of  the  fees. 

Under  proposed  9  736.2S(c)(3),  if  the 
fees  are  not  paid  within  30  days  they 
would  be  considered  delinquent  and 
would  be  subject  to  interest  at  the  rate 
estabUshed  quarteriy  by  the  U.S. 
Department  of  the  Treasury  for  use  in 
applying  late  charges  on  late  payments 
to  the  Federal  Government  pursuant  to 
Treasury  Financial  Manual  e-8020.2a 
The  Treasury  current  value  of  funds  rate 
is  pubUshed  by  the  Fiscal  Service  in  the 
notices  section  of  the  Federal  Register. 
Interest  on  unpaid  fees  would  run  from 
the  31st  day  after  die  bill  from  OSMRE 
is  received  until  the  date  of  payment. 
Failure  to  pay  overdue  fees  may  result 
in  one  of  more  of  the  actions  specified  in 
30  CFR  870.15  (e)(1)  dirough  (e)(5). 
Delinquent  fees  may  be  subject  to  late 
payment  penalties  specified  in  30  CFR 
870.15(f)  and  processing  and  handling 
charges  spectfied  in  30  CFR  870.15(g). 

Qmceming  hourly  fees  paid  for 
services  under  this  para^apb.  OSMRE 
is  soliciting  comment  on  the  posstbiUfy 
of  pre-coilecting  these  fees  nlsa  OSMRE 


.could  estimate  the  costs  beforehand  and 
collect  the  estimated  cost  from  the 
appUcant  before  the  action  is  iwocessed. 
Excess  money  would  be  refunded  to  the 
appUcant  if  additional  funds  were  found 
to  be  necessary,  further  processing 
would  cease  until  OSMRE  collected  an 
additional  estimated  amount  This 
would  eliminate  the  problem  of 
delinquent  fees  and  of  trying  to  coUect 
fees  for  time  spent  processing 
appUcations  that  are  later  denied  or 
withdrawn  by  the  appUcant 

Section  736.25  (d),  (e).  Section 
736.25(d)  would  state  that  aU  fees  are 
non-refundable.  Section  736.25(e)  would 
require  that  all  fees  be  submitted  in  the 
form  of  a  certified  check,  bank  draft  or 
money  order. 

Section  738.25(f)  Fee  Schedule. 
Section  736.25(f)  would  estabUsh  the  fee 
schedule  to  apply  to  9  736.25. 

The  administrative  completeness 
review  would  be  $250  for  the  initial 
review  and  for  any  subsequent  reviews 
necessary  because  of  insuJEfident 
.information  in  the  pennit  appUcation. 

The  fee  for  the  technical  review  would 
be  $1,350.00  plus  $13.50  per  acre  or 
fraction  thereof  of  land  to  be  included  in 
the  permit  area. 

The  fee  for  technical  deficiency  letters 
would  be  $690,  for  each  technical 
deficiency  letter  necessary  to  obtain  the 
required  permit  application  information. 

The  decision  document  fee  is 
proposed  at  $2,000.00.  This  fee  would 
•  cover  the  costs  of  OSMRE's  preparation 
of  all  documentation  necessary  to 
prepare  the  permit  for  issuance. 

Hourly  fees  would  be  $24.00  per  hour. 
When  hourly  fees  are  charged,  fees 
would  be  prorated  for  charges  for  less 
than  a  full  hour. 

PART  740— FEDERAL  LANDS 

Section  750.25  Permit  Fees.  Section 
750.25  would  estabUsh  the  required 
permit  fees  to  be  paid  for  permits  for 
surface  coal  mining  and  reclamation 
operations  and  for  coal  exploration  on 
Federal  lands  where  OSMRE  issues  a 
'permit  It  would  also  establish  required 
fees  for  processing  of  a  permit  revision 
or  renewal,  or  for  the  transfer,  sale  or 
assignment  of  rights  in  an  existing 
permit  where  OSMRE  was  required  to 
process  these  actions.  These  fees  would 
not  apply  in  States  with  State-Federal 
Cooperative  Agreements  where  OSMRE 
does  not  issue  a  permit 

The  rules  in  this  section  would 
parallel  the  rules  in  proposed  9  736.25 
and  therefore  the  preamble  explanation 
for  those  proposed  rules  would  apply  to 
this  section  also. 


PART  75a-INDIAN  LANDS 

Section  750.25  Permit  Fees.  Section 
750.25  would  estabUsh  the  required 
permit  fees  to  be  paid  for  permits  for 
surface  coal  mining  and  reclamation 
operations  on  Indian  Lands.  OSMRE  is 
the  regulatory  authorify  on  Indian  lands 
for  surface  coal  mining  and  reclamation 
operations.  The  Bureau  of  Land 
Management  has  primary  responsibiUfy 
for  coal  exploration  activities  involving 
Indian  coal.  Proposed  §750.25  would 
also  establish  required  fees  for 
processing  of  a  pennit  revision  or 
renewal,  or  for  die  transfer,  sale  or 
assignment  of  rights  in  an  existing 
permit 

The  rules  in  this  section  would 
parallel  the  rules  in  proposed  9  736.25 
and  therefore  the  preamble  explanation 
for  those  proposed  rules  would  apply  to 
diis  section  also,  except  that  permits  for 
coal  exploration  are  not  issued  by 
OSMRE  on  Indian  lands;  therefore  the 
coal  exploration  permit  fee  is  omitted. 

IV.  Procedural  Matters 

Effect  in  Federal  Program  States 

Proposed  30  CFR  736.25  would  apply 
in  those  States  with  Federal  programs. 
These  include  Georgia,  Idaho, 
Massachusetts,  Michigan,  North 
Carolina,  Oregon,  Rhode  Island,  South 
Dakota,  Tennessee,  and  Washington. 
The  Federal  programs  for  these  States 
appear  at  30  CFR  Parts  910, 912, 921, 922, 
933,  937, 939,  941,  942,  and  947, 
respectively.  Comments  are  specifically 
soUcited  as  to  whether  unique 
conditions  exist  in  any  of  these  States 
which  should  be  reflected  as  specific 
amendments  to  any  or  aU  of  the  Federal 
programs. 

OSMRE  has  issued  a  proposal  to 
implement  a  Federal  program  for  the 
State  of  California  (52  FR  39594,  October 
22, 1987).  Comments  are  also  specificaUy 
soUcited  as  to  whether  conditions  exist 
in  California  that  should  be  reflected  in 
the  proposed  Federal  program  for  that 
SUte. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
coUection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  U.S.  Department  of  the  Interior 
(DOI)  has  determined  that  this  proposed 
rule  is  not  a  major  rule  under  the  criteria 
of  Executive  Order  12291  (February  17, 
1981)  and  certifies  that  it  would  not  have 
a  si^^iificant  economic  effect  on  a 
substantial  number  of  smaU  entities 


under  the  Regulatory  Flexibilify  Act  5 
U.S.C.  601  et  seq. 

Out  of  the  nearly  7,000  active  mining 
operations  in  the  United  States,  the 
majorify  (over  95%)  are  governed  by 
State  programs,  and  not  affected  by  the 
rule.  Most  of  the  operations  in  the 
minorify  potentially  affected  by  the 
proposed  rule  already  have  surface 
mining  and  reclamation  permits,  so  for 
this  minorify  of  operations  the  rule 
would  apply  only  to  the  typically  less 
costiy  renewal  of,  revision  of,  or 
transfer,  assignment  or  sale  of  rights  in 
existing  permits.  Since  permit  renewal  is 
required  only  at  five  year  intervals,  the 
potential  number  of  renewal 
applications  in  a  given  year  is  only  one- 
fiftii  of  the  total  number  of  permits 
outstanding.  Adding  to  these  the  permits 
for  new  operations  and  for  coal 
exploration  for  the  anticipated  number 
of  applications  processed  annuaUy  by 
OSKfilE  the  anticipated  fees  are 
expected  to  fall  below  the  criteria 
established  by  the  Executive  Order. 

Against  this  background  of  limited 
activify,  the  Department  has  concluded 
that  the  proposed  rule  would  not  have 
an  annual  effect  on  the  economy  of  $100 
milUon  or  more,  or  result  in  a  substantial 
increase  in  costs  or  prices  for  the 
Federal  government,  consumers, 
individual  industries.  State  or  local 
government  agencies,  or  geographic 
regions. 

National  Environmental  Policy  Act 

OSMRE  has  prepared  a  draft 
environmental  assessment  (EA),  and  has 
made  an  interim  finding  that  the^ 
proposed  rule  would  not  significandy 
affect  the  qualify  of  the  human 
environment  imder  section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969  (NEPA),  42  U.S.C.  4332(2)(C).  It  is 
anticipated  that  a  finding  of  no 
significant  impact  (FONSI)  will  be 
approved  for  the  final  rule  in 
accordance  with  OSMRE  procedures 
under  NEPA.  The  EA  is  on  file  in  the 
OSMRE  Administrative  Record  at  the 
address  specified  previously  (see 
"ADDRESSES").  An  EA  wiU  be  completed 
on  the  final  rule  and  a  finding  will  be 
made  on  the  significance  of  any 
resulting  impacts  prior  to  promulgation 
of  the  final  rule. 

Author 

The  principal  author  of  this  proposed 
rule  is  Adele  Merchant,  Chief,  Branch  of 
Federal  and  Indian  Programs,  OfRce  of 
Surface  Mining  Reclamation  and 
Enforcement  1951  Constitution  Avenue 
NW.,  Washington,  DC  20240;  Telephone: 
(202)  343-1864  (Commercial  or  FTS). 
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List  of  Subjects  i 

30CFRPart7a6 

Intergevermnental  relations,  Surface 
mining.  Underground  mining. 

30CFRPart740  | 

PuUic  laods-ainerd  resources. 
Reporting  and  recordkeeping 
requiresients.  Surety  boods.  Surface 
mining.  Underground  raintag. 

30  CFR  Part  750 

ladians-kuids.  Reporting  and 
recordkeeping  requiroBents,  Surface 

mining- 

Accordingiy.  it  is  [Mtjposed  to  amend 
30  CFR  Parts  736. 740.  and  750  as  set 
forth  below: 

Dated  Febniaiy  IB.  108& 
lames  E.  Cnoa, 

Deputy  AasistoBt  Seaetarj.  Load  and 
Mimeral»  h4<magemeBL 


PART  736-FEOERAL  PROGRAM  FOR 
A  STATE 

1.  The  authority  citation  for  Part  73^  is 
revised  to  read  as  fdlows:  | 

AuAority:  30  U.S.C.  1201  et  aeq.,  as 
amended. 

2.  Section  736.25  is  added  to  read  as 
follows:  I 


§736.29 

(a)  Any  person  who  submits  to 
OSMRE  an  application  for  a  permit  to 
conduct  surface  coal  mining  and 
reclamation  operations  or  coal 
exploration;  a  permit  renewal  or 
revision:  or  the  transfer,  assignment  or 
sale  of  rights  in  an  existing  pennit  shall 
submit  fees  to  OSMRE  as  provided  in 
this  section. 

(b)  New  pennit  applications.  Fees  will 
be  charged  for  reviewing  an  applicatioa 
for  and  issuing  a  permit  to  conduct 
surface  coal  mining  cmd  reclamation 
operations  in  Federal  program  States 
according  to  the  schedule  listed  in 
paragraph  (f)  of  diis  section,  as  follows: 

(1)  Admiitistrative  completeness 
review,  (i)  An  applicant  for  a  permit  to 
conduct  surface  coal  mining  and 
reclamation  operations  pursuant  to  a 
Federal  program  shall  submit  the 
administrative  completeness  review  fee 
widi  the  permit  application, 

(ii)  Upon  request  from  OSMRE  for 
additional  information  required  for 
adnlinistrative  completeness,  the 
amtlicant  shall  resubmit  the  permit 
apiHication  with  the  required 
information,  and  an  additional 
administrative  con^iletenesa  review  fee 
pursuant  to  paragraph  (bMl](il  of  this 
section. 

(2)  Technical  review,  (i)  Following 
receipt  of  a  notification  of 


administrative  completeness  of  a  permit 
application  the  applicant  shall  submit 
the  technical  review  fee.  plus  the  per- 
acre  fee  for  each  acre  of  land  or  fraction 
thereof  to  be  included  in  the  permit  area. 
Technical  review  of  the  permit  will 
begin  upon  receipt  of  these  fees. 

(ii)  Upon  notificatian  of  technical 
deficiencyCies)  in  the  application  and  a 
request  from  OSMRE  for  additional 
information,  the  applicant  shall  submit 
the  technical  deficiency  fee  along  with 
the  required  information.  Technical 
review  will  resume  upon  receipt  of  die 
fee  and  information. 

(3)  Permit  issuance.  Following  receipt 
of  a  notice  bom  OSMRE  of  technical 
adequacy,  the  applicant  shall  submit  die 
decision  document  fiee  to  obtain  a 
permit  decision  document  and  permit 
issuance. 

(c)  Permit  renewal  or  revision; 
transfer,  assignment  or  sale  (frights; 
coal  exploration  permits.  (1)  The 
applicant  for  a  permit  renewal  or 
revision,  for  the  transfer,  assignment  or 
sale  of  rights  in  an  existing  permit,  or  for 
a  coal  exploration  permit,  shall  pay  a 
fee  for  processing  die  application  that  is 
determined  by  multiplying  the  hourly 
rate  listed  in  paragraph  (f)  of  this  section 
by  the  actual  time  expended  by  OSMRE 
staff  to  review  and  process  the 
application,  excluding  any  tinae 
expended  to  conduct  informal 
conferences  and  hearings. 

(2)  Fees  due  under  this  para^aph 
shall  be  paid  within  30  days  of  receipt  of 
a  bill  from  OSMRE  even  if  the  permit 
action  is  denied  or  the  application  is 
withdrawn.  The  permit  renewal  or 
revision,  the  transfer,  assignment  or  sale 
of  rights,  or  the  coal  exploration  permit 
will  be  issued  upon  approval  of  the 
application  and  receipt  of  the  fees. 

(3)  Any  delinquent  fees  due  under  this 
paragraph  shall  be  subject  to  interest  at 
the  rate  established  quarterly  by  the 
U.S.  Department  of  the  Treasury 
Hnancial  Manual  B-8020.20.  The 
Treasury  current  vahie  of  funds  rate  is 
published  by  the  Fiscal  Service  in  the 
notices  section  of  the  Federal  Register. 
Interest  on  unpaid  fees  will  begin  on  the 
31st  day  from  receipt  of  the  bill  from 
OSMRE  and  run  until  the  date  of 
payment  Failure  to  pay  overdue  fees 
may  result  in  one  or  more  of  die  actions 
specified  in  8  870.15(e)(1)  dirou^  (eK5) 
of  Ais  chapter.  Delinquent  fiees  may  be 
subject  to  late  payment  penalties 
specified  in  1 87ai5(f)  of  diis  chapter 
and  processing  and  handling  charges 
specified  in  %  870.15(g)  of  this  chapter. 

(d)  All  fees  are  non-refundable. 

(e)  All  fees  shall  be  submitted  to 
OSMRE  in  the  form  of  a  certified  check, 
bank  draft  or  money  order. 

(f)  Fee  schedule. 


New  Pteruilt. 
AdniinisliBUfB 
review  «..«..«.. 
Tadnical  review. 


coiHptemiess 


Par  one  ef  patnit  \ 
TecfaBical  dafidaaey . 
Dedaioa  dbcoBflBt . 
Hourly  fees 


CSOjOO 
1,38000 

lajo 

eooju 

zfxxuatx 
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PART  740-fEOERAL  LAN06 
PROGRAM 

3.  The  authority  for  Put  740  is  revised 
to  read  as  follows: 

Airikoritr.  30  U&C  1201 0<  ssg.  as 
aMandad.  and  30  U-SX.  181  ef  ae^. 

4.  Section  74a2S  is  added  to  read  as 
follows: 


(74a2S    Pannitl 

(a)  Any  penoo  who  submits  to 
OSMRE  an  application  for  a  permit  to 
condact  surface  coal  mining  and 
reclamation  operations  or  coal 
exploration;  a  pennit  renewal  or 
revision;  or  the  transfer,  assignment  or 
sale  of  rights  in  an  existing  permit,  shall 
submit  fees  to  OSMRE  as  provided  in 
this  section. 

(b)  New  permit  applications.  Fees  will 
be  charged  for  reviewing  an  application 
for  and  issuing  a  pennit  to  conduct 
surface  coal  mining  and  redamation 
operations  on  Federal  lands  according 
to  ^e  schedule  listed  in  paragraph  (f)  of 
this  section,  as  follows: 

(1)  Adminiatrative  comphteness 
review,  (i)  An  applicant  for  a  permit  to 
conduct  surfoce  coel  mining  aiid 
reclamation  operations  on  Federal  lands 
shall  submit  the  administrative 
completeness  review  fee  with  the  permit 
appbcation. 

(ii)  Upon  request  from  OSMRE  for 
additional  information  required  for 
administrative  completeness,  the 
applicant  shall  resubmit  the  permit 
application  with  the  required 
information,  and  an  additional 
administrative  completeness  review  fee 
purauant  to  paragraph  (b)(l)(i)  of  this 
section. 

(2J  Technical  review,  (i)  Following 
receipt  of  a  notification  of 
administrative  completeness  of  a  permit 
application  the  applicant  shall  submit 
the  technical  review  fee.  plus  the  per- 
acre  fee  for  each  acre  of  land  or  fraction 
thereof  to  be  included  in  the  permit  area. 
Technical  review  of  the  permit  will 
begin  upon  receipt  of  these  foes. 

(ii)  Upon  notification  of  technical 
deficiency(ies)  in  the  application  and  a 
request  frani  OSMRE  for  additional 
information,  the  applicant  shall  submit 
die  tedmfoal  defidency  fee  elong  with 
the  required  information.  Technical 


review  will  resume  i^ion  receipt  of  the 
fee  and  information. 

(3)  Permit  issuance.  Following  receipt 
of  a  notice  from  OSMRE  of  technical 
adequacy  the  applicant  shall  submit  the 
decision  doounent  fee  to  obtain  a 
permit  decision  document  and  pennit 
issuance. 

(c)  Permit  renewal  or  revision: 
transfer,  assignment  or  sale  of  rights; 
coal  exploration  permits.  (1)  The 
applicant  for  a  permit  renewal  or 
revision,  for  the  transfer,  assignment  or 
sale  of  rights  in  an  existing  permit  or  for 
a  coal  exploration  permit  shall  pay  a  fee 
for  processing  the  application  that  is 
determined  by  multiplying  the  hourly 
rate  listed  in  paragraph  (^  of  this  section 
by  the  actual  time  expended  by  OSMRE 
staff  to  review  and  process  the 
application,  excluding  any  time 
expended  to  conduct  informal 
conferences  and  hearings. 

(2)  Fees  due  under  this  paragraph 
shall  be  paid  within  30  days  of  receipt  of 
a  bill  from  OSMRE,  even  if  the  permit 
action  is  denied  or  the  application  is 
withdrawn.  The  permit  renewal  or 
revision,  the  transfer,  assignment  or  sale 
of  rights,  or  the  coal  exploration  permit 
will  be  issued  upon  approval  of  the 
application  and  receipt  of  the  fees. 

(3)  Any  delinquent  fees  due  under  this 
paragraph  shall  be  subject  to  interest  at 
the  rate  established  quarterly  by  the 
U.S.  Department  of  the  Treasury 
Financial  Manual  6-6020.20.  The 
Treasury  current  value  of  funds  rate  is 
published  by  the  Fiscal  Service  in  the 
notices  section  of  the  Federal  Register. 
Interest  on  unpaid  fees  will  begin  on  the 
31st  day  from  receipt  of  the  bill  from 
OSMRE  and  run  until  the  date  of 
payment  Failure  to  pay  overdue  fees 
may  result  in  one  or  more  of  the  actions 
specified  in  S  870.15(e)(1)  tiirough  (e)(5) 
of  this  chapter.  Delinquent  fees  may  be 
subject  to  late  payment  penalties 
specified  in  S  870.15(f)  of  this  chapter 
and  processing  and  handling  charges 
specified  in  {  870.15(g)  of  this  chapter. 

(d)  All  fees  are  non-refundable. 

(e)  All  fees  shall  be  submitted  to 
OSMRE  in  the  form  of  a  certified  check, 
bank  draft  or  money  order. 

(f)  Fee  schedule. 

New  permit; 
Administrative    completeness 

review „ $250.00 

Technical  review l,3Sa00 

Peracre ~ -  13.50 

Technical  deficiency .~ e9a00 


Decision  document . 
Houriy  fees 


2.000.00 
24.00 


PART  750-INDIAN  LANDS  PROGRAM 

5.  The  authority  for  Part  750  is  revised 
to  read  as  follows: 

Audwtity:  30  U.S.C.  1201  et  seq.,  as 
amended:  and  5  U.S.C  301. 

6.  Section  750.25  is  added  to  read  as 
follows: 

S  750.25    Permit  fees. 

(a)  Any  person  who  submits  to 
OSMRE  an  application  for  a  permit  to 
conduct  surface  coal  mining  and 
reclamation  operations;  a  pennit 
renewal  or  revision;  or  the  transfer, 
assignment  or  sale  of  rights  in  an 
existing  permit  shall  submit  fees  to 
OSMRE  as  provided  in  this  section. 

(b)  New  permit  applications.  Fees  will 
be  charged  for  reviewing  an  application 
for  and  issuing  a  pennit  to  conduct 
surface  coal  mining  and  reclamation 
operations  on  Indian  lands  according  to 
the  schedule  listed  in  paragraph  (f)  of 
this  section,  as  follows: 

(1)  Administrative  completeness 
review,  (i)  An  applicant  for  a  permit  to 
conduct  surface  coal  mining  and 
reclamation  operations  on  Indian  lands 
shall  submit  the  administrative 
completeness  review  fee  with  the  permit 
application. 

(ii)  Upon  request  from  OSMRE  for 
additional  information  required  for 
administrative  completeness,  the 
applicant  shall  resubmit  the  pennit 
appUcation  with  the  required 
information,  and  an  additional 
administrative  completeness  review  fee 
purauant  to  paragraph  (b)(l)(i)  of  this 
section. 

(2)  Technical  review,  (i)  Following 
receipt  of  a  notification  of 
administrative  completeness  of  a  permit 
application  the  applicant  shall  submit 
the  technical  review  fee,  plus  the  per- 
acre  fee  for  each  acre  of  land  or  fraction 
thereof  to  be  included  in  the  pennit  area. 
Technical  review  of  the  permit  will 
begin  upon  receipt  of  these  fees. 

(ii)  Upon  notification  of  technical 
deficiency(ies]  in  the  application  and  a 
request  from  OSMRE  for  additional 
information,  the  applicant  shall  submit 
the  technical  deficiency  fee  along  with 
the  required  information.  Technical 
review  will  resume  upon  receipt  of  the 
fee  and  information. 


(3)  Permit  Issuance.  Following  receipt 
of  a  notice  bom  OSMRE  of  technical 
adequacy  the  applicant  shall  submit  the 
decision  document  fee  to  obtain  a 
pennit  decision  document  and  permit 
issuance. 

(c)  Permit  renewal  or  revision; 
transfer,  assignment  or  sale  of  rights.  (1) 
The  applicant  for  a  permit  renewal  or 
revision,  or  for  the  transfer,  assignment 
or  sale  of  rights  in  an  existing  permit 
shall  pay  a  fee  for  processing  the 
application  that  is  determined  by 
multiplying  the  hourly  rate  listed  in 
paragraph  (f)  of  this  section  by  the 
actual  time  expended  by  OSMRE  staff 
to  review  and  process  the  appUcation, 
excluding  any  time  expended  to  conduct 
informal  conferences  and  hearings. 

(2)  Fees  due  under  this  paragraph 
shall  be  paid  within  30  days  of  receipt  of 
a  bill  from  OSMRE  even  if  the  permit 
action  is  denied  or  the  application  is 
withdrawn.  The  permit  renewal  or 
revision,  or  the  fransfer,  assignment  or 
sale  of  rights  will  be  issued  upon 
approval  of  the  application  and  receipt 
of  the  fees. 

(3)  Any  delinquent  fees  due  under  this 
paragraph  shall  be  subject  to  interest  at 
the  rate  established  quarterly  by  the 
U.S.  Department  of  the  Treasury 
Financial  Manual  6-8020.20.  The 
Treasury  current  value  of  funds  rate  is 
published  by  the  Fiscal  Service  in  the 
notices  section  of  the  Federal  Register. 
Interest  on  unpaid  fees  will  begin  on  the 
31st  day  from  receipt  of  the  bill  from 
OSMRE  and  run  until  the  date  of 
payment.  Failure  to  pay  overdue  fees 
may  result  in  one  or  more  of  the  actions 
specified  in  SS  870.15  (e)(1)  dirough 
(e)(5)  of  this  chapter.  Delinquent  fees 
may  be  subject  to  late  payment 
penalties  specified  in  §  870.15(f)  of  this 
chapter  and  processing  and  handling 
charges  specified  in  S  870.15(g)  of  this 
chapter. 

(d)  All  fees  are  non-refundable. 

(e)  All  fees  shall  be  submitted  to 
OSMRE  in  the  form  of  a  certified  check, 
bank  draft  or  money  order. 

(f)  Fee  schedule. 

New  Permit 
Administrative  Completeness 

Review $250.00 

Technical  Review $1350.00 

Per-Acre  of  permit  area .$13.50 

TechnicaHDeficiency $600.00 

Decision  Document $2000.00 

Hourly  Fees $24.00 

[FR  Doc  88-10852  Filed  5-16-88:  8:45  am] 
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Part  IV 

Environmental 
Protection  Agency 

40  CFR  Part  264,  etc. 

Land  Disposal  Restrictions  for  First  Third 
Scheduled  Wastes  (OSW-FR-88-006); 
Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  264, 265, 266  and  2M 
[SWH-FRL-3364-2:  OSW-FR-M-OOe] 

l^nd  Disposal  Restrictions  for  First 
Third  Sdteduied  Wastes  j 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTKHK  Proposed  rule. 

summary:  Pursuant  to  RCRA  section 
3004(g)(5),  EPA  is  proposing  to  prohibit 
the  land  disposal  of  certain  untreated 
hazardous  wastes  listed  in  40  CFR 
268.10  (the  first  one-third  of  the  schedule 
of  restricted  hazardous  wastes).  Today's 
action  proposes  treatment  standards 
and  prohibition  effective  dates  for  these 
wastes.  Today's  action  also  reproposes 
the  prohibition  effective  dates  for 
certain  "First  Third"  wastes  that  were 
the  subject  of  a  recent,  related  proposed 
rulemaking  (53  FR 11742,  April  8. 1988). 
EPA  is  proposing  these  changes  based 
on  data  from  the  Agency's  recently 
conducted  survey  of  available 
alternative  capacity  at  treatment, 
storage,  disposal,  and  recycling 
facilities.  In  addition,  the  Agency  is 
proposing  to  rescind  the  nationwide 
variance  based  on  inadequate  treatment 
capacity  promulgated  for  hazardous 
wastes  containing  halogenated  organic 
compounds  (other  than  soils),  and  for 
F001-F005  spent  solvent  wastes 
generated  by  generators  of  100-1000 
kilograms  of  hazardous  waste  per  month 
and  solvent  wastes  resulting  from 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)  response  actions  or 
RCRA  corrective  actions. 

In  actions  not  involving  First  Third 
wastes  (or  not  exclusively  involving 
such  wastes),  EPA  is  proposing  to 
amend  the  treatment  standard  for  spent 
solvent  methylene  chloride  in 
wastewaters  from  the  pharmaceutical 
industry.  Also,  EPA  is  proposing  to 
require  all  hazardous  waste  derived 
products  that  are  used  in  a  manner 
constituting  disposal  and  whose 
placement  on  the  land  is  exempt  from 
regulation  pursuant  to  40  CFR  266.2D(b) 
to  meet  any  applicable  treatment 
standard  for  each  hazardous  waste  that 
they  contain  as  a  condition  of  retaining 
that  exemption.  With  respect  to 
California  list  wastes  containing 
halogenated  organic  compounds 
(HOCs),  the  Agency  is  soliciting 
additional  comment  on  an  approach  that 
would  allow  these  wastes  to  be  burned 
in  industrial  boilers  and  furnaces  in 
accordance  with  applicable  regulatory 
standards.  Finally,  EPA  is  making 


certain  corrections  to  the  April  6, 1988 
proposed  rule  and  is  including 
regulatory  language  to  §  268.30(a)  that 
was  inadvertently  omitted  from  the 
April  8, 1988  proposal. 

If  these  proposed  actions  are 
finalized.  Uiese  First  Third  wastes  can 
be  land  disposed  after  the  applicable 
effective  dates  if  the  respective 
treatment  standards  are  met  or  if 
disposal  occurs  in  units  that  satisfy  the 
statutory  no  migration  standard  (see  40 
CFR  268.6). 

DATE:  Comments  on  this  proposed  rule 
must  be  submitted  on  or  before  June  16, 
198a 

ADDRESSES:  The  public  must  send  an 
original  and  two  copies  of  their 
comments  to  EPA  RCRA  Docket  (S-2Q5)' 
(WH-562),  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW.. 
Washington.  DC  20460.  Place  the  E>ocket 
Number  F-88-LDR8-FFFFF  on  your 
comments.  The  OSW  docket  is  located 
at  EPA  RCRA  Docket  (sub-basement), 
401  M  Street.  SW..  Washington.  DC 
20460.  The  docket  is  open  from  9:00  to 
4:00,  Monday  through  Friday,  except  for 
Federal  holidays.  The  public  must  make 
an  appointment  to  review  docket 
materials.  Call  (202)  475-9327  for 
appointments.  The  public  may  copy  a 
maximum  of  50  pages  from  any 
regulatory  document  at  no  cost. 
Additional  copies  cost  $.20  per  page. 
RM  FURTHER  INFORMATION  CONTACT: 
For  general  information  contact  the 
RCRA  Hotline.  Office  of  Solid  Waste 
(WH-562B).  U.S.  Environmental 
Protection  Agency.  401 M  Street,  SW., 
Washington.  DC  20460.  (800)  424-9346 
(toll  free)  or  (202)  382-3000  locally. 

For  general  information  on  specific 
aspects  of  this  proposed  rule,  contact 
Stephen  Weil.  Lisa  Faeth  or  William 
Fortune.  Office  of  Solid  Waste  (WH 
562B),  U.S.  Environmental  Protection 
Agency.  401  M  Street  SW.,  Washington, 
DC  20460,  (202)  382-4770.  For  specific 
information  on  BDAT/treatment 
standards,  contact  )im  Berlow,  Office  of 
Sohd  Waste  (WH-565).  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460,  (202) 
382-7917.  For  specific  information  on 
capacity  determinations/national 
variances,  contact  Jo-Ann  Bassi  or  Linda 
Malcobn,  Office  of  Solid  Waste  (WH- 
565),  U.S.  Environmental  Protection 
Agency,  401 M  Street  SW.,  Washington, 
DC  20460,  (202)  382-7917. 
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L  Background 

A.  The  Statute 

The  Hazardous  and  Solid  Waste 
Amendments  (HSWA).  enacted  on 
November  8, 1984.  require  the  Agency  to 
promulgate  regulations  that  prohibit  the 
land  disposal  of  untreated  hazardous 
wastes,  except  in  land  disposal  units 
that  satisfy  the  "no  migration"  standard 
contained  in  RCRA  sections  3004  (d).  (e) 
and  (gj.  Specifically,  the  amendments 


include  dates  when  particular  groups  of 
untreated  hazardous  wastes  are 
prohibited  from  land  disposal  tmless  "it 
has  been  demonstrated  to  the 
Adminisfrator.  to  a  reasonable  degree  of 
certainty,  that  there  will  be  no  migration 
of  hazardous  constituents  from  the 
disposal  unit  or  injection  zone  for  as 
long  as  the  wastes  remain  hazardous" 
(RCRA  section  3004  (d)(1),  (e)(1).  (g)(5), 
42  U.S.C.  6024  (d)(1),  (e)(1),  (g)(5)). 
Congress  established  a  separate 
schedule  for  restricting  the  disposal  by 
underground  injection  into  deep 
injection  wells  of  solvent-  and  dioxin- 
containing  hazardous  wastes  and 
wastes  referred  to  collectively  ae 
California  list  hazardous  wastes  (RCRA 
section  3004(f)(2),  42  U.S.C.  6924(f)(2)). 

The  amendments  also  require  the 
Agency  to  set  "levels  or  methods  of 
treatment  if  any,  which  substantially 
diminish  the  toxicity  of  the  waste  or 
substantially  reduce  the  likelihood  of 
migrahon  of  hazardous  constituents 
from  the  waste  so  that  short-term  and 
long-term  threats  to  human  health  and 
the  environment  are  minimized"  (RCRA 
section  3004(m)(l).  42  U.S.C.  6924(m)(l)). 
Wastes  that  meet  treatment  standards 
established  by  EPA  are  not  prohibited 
and  may  be  land  disposed. 

Although  these  prohibitions  normally 
take  effect  immediately,  the  Agency  is 
authorized  to  grant  national  variances 
from  statutory  dates  and  case-by-case 
extensions  of  effective  dates.  The 
Administrator  may  grant  a  national 
variance  fixim  a  statutory  date  and 
establish  a  different  date,  not  to  exceed 
two  years  beyond  the  statutory 
deacQine,  based  on  "the  earliest  date  on 
which  adequate  alternative  treatment, 
recovery,  or  disposal  capacity  which 
protects  human  health  and  the 
environment  will  be  available"  (RCRA 
section  3004(h)(2),  42  U.S.C.  6924(h)(2)). 
The  Administrator  may  grant  a  case-by- 
case  extension  of  an  effective  date  for 
up  to  one  year,  renewable  once  for  up  to 
one  additional  year,  when  an  applicant 
"demonstrates  that  there  is  a  binding 
contractual  commitment  to  construct  or 
otherwise  provide  such  alternative 
capacity  but  due  to  circumstances 
beyond  the  control  of  such  applicant 
such  alternative  capacity  cannot 
reasonably  be  made  available  by  such 
effective  date"  (RCRA  section 
3004(h)(3).  42  U.S.C.  6924(h)(3)). 

In  addition  to  restricting  the  land 
disposal  of  hazardous  wastes.  Congress 
also  restricted  the  treatment  and  storage 
of  hazardous  wastes.  The  statute  allows 
treatment  of  restricted  wastes  in  surface 
impoundments  which  meet  minimum 
technological  requirements  (certain 
exceptions  are  allowed).  Treatment  in 
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■orfKe  impoondiBents  is  pemiadble 
provided  the  tfeatmeBt  rtaidueB  that  do 
not  meet  the  treatment  atandarria,  or 
applicable  atatntory  prohibition  levela 
where  no  treatment  standarda  have 
been  eatabhahed.  are  "removed  far 
subsaqaent  management  within  one 
year  erf  the  entry  of  the  waate  into  the 
amlice  iaipoundment"  (RCSIA  section 
aoosUMiiKB).  42  U.SXI  ea25(jKiiMB)). 
Storage  of  reatricted  wastes  is 
prohibited  unkaa  "aucfa  atotage  is  solely 
for  the  purpose  of  the  accumulation  of 
such  quantities  of  hazardoos  waate  as 
are  necessary  to  facilitate  proper 
recovoy,  treatment  or  disposal"  (RCRA 
section  300«(j),  42  U.S.C.  ae24(j))- 

1.  Scheduled  Wastes 

The  amendments  require  the  Agency 
to  prepare  a  schedule,  by  November  8, 
190&  lor  resbictiog  the  land  disposal  of 
ail  hazardous  wastes  listed  or  identified 
as  of  November  a  1984,  in  40  CFR  Part 
281,  excluding  solvent-  and  dioxia- 
cootaining  wastes  covered  under  section 
3004(e).  libe  schedule,  based  on  a 
ranking  of  the  listed  wastes  that       I 
considers  their  intrinsic  hazard  and  their 
volome,  is  to  ensure  that  prohibitions 
and  treatment  standards  are  | 

promulgated  first  for  high  volume 
hazardous  wastes  with  hi^  intrinsic 
hazard  before  standards  are  set  for  low 
volume  wastes  with  low  intrinsic 
hazard.  The  statute  further  requires  that 
these  determinations  be  made  by  the 
following  deadlines:  I 

(A)  At  least  one-third  of  all  Hsted ' 
hazardous  wastes  by  August  S,  1968. 

(B)  At  least  two-thirds  of  all  listed 
hazardous  wastes  by  June  8, 1980. 

(C)  An  remaining  listed  hazardous 
wastes  and  all  hazardous  wastes 
identified  as  of  November  8, 1984,  by 
one  or  more  of  the  characteristics 
defined  in  40  CFR  Part  281  by  May  9, 

loea 

"Soft  hammer"  provisions  spediy  that 
if  EPA  fails  to  set  a  treatment  standard 
by  the  statutory  deadline  for  any 
hazardous  waste  in  the  first-third  or 
second-third  of  the  schedule,  the  waste 
may  continue  to  be  disposed  in  a  landfill 
or  surface  iaipoundment  provided  that 
(1)  the  unit  is  in  ooiapHanoe  with 
miniiBum  technological  reqoirements 
and  (2)  prior  to  di^osal,  die  generator 
has  certified  to  the  Adrnfaiis^rator  that 
he  has  investigated  the  availability  of 
treatment  capacity  and  has  detennined 
that  dtspoaal  in  such  landfill  or  surface 
imposndment  is  the  only  practinl 
alternative  to  treatment  cuiiently     I 
avaflable  to  the  generator.  TUs 
restrictian  on  the  use  of  landfills  and 
surface  impoandmoits  applies  mtil  EPA 
sets  s  treatment  standard  for  the  waste 
or  until  May  8, 1990,  whichever  is 
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sooner.  Other  fonas  of  land  disposal  are 
not  similarly  restricted  and  may 
continue  to  be  used  for  disposed  of  the 
imtreated  waste  until  tPA  promulgates 
a  treatment  standard  or  until  May  8. 
1990,  whichever  is  aooner.  If  the  Agency 
faila  to  aet  a  treatment  standard  fior  any 
scheduled  hazardous  waste  by  May  8, 
1900,  the  waste  is  automaticaUy 
prohibited  bom  land  disposal  onless  die 
waste  is  die  subject  of  a  soocessfal  "no 
migration"  demonstration  (RCRA 
secUon  3004(gK0l.  42  U.S.C.  0924(gX6)). 

B.  Reguiatory  Fravaework 

By  way  of  preface,  EPA  notes  that  the 
following  description  of  existing  rules  is 
for  the  readers'  convenience,  and  iB  not 
intended  to  reopen  any  of  these  rales  for 
public  comment. 

On  November  7. 1968,  EPA 
promulgated  a  final  rule  (51  PR  40S72) 
establishing  the  regulatory  framewroik 
for  implementing  the  lend  disposal 
restrictions  program.  This  rule  abo 
implemented  the  first  phase  of  the 
program  with  regulations  prohibiting  the 
land  disposal  of  solvent-  and  dioxin- 
containing  wastes.  Corrections  to  the 
November  7, 1986,  rule  were  included  in 
a  Jime4. 1887,  Fedacal  Rsgislar  notioe 
(52  FR  21010)  to  clarify  the  Agency's 
approach  to  regulating  restricted  wastes. 
Some  changes  to  the  framework  were 
made  in  a  July  8, 1987,  final  rule  (52  FR 
25760)  that  prohibited  the  land  disposal 
of  California  list  wastes. 

1.  Applicability 

The  land  disposal  restrictions  apply 
prospectively  to  the  affected  wastes.  In 
other  words,  hazardous  wastes  land 
disposed  after  the  applicable  efEective 
dates  are  subject  to  the  restrictions,  but 
wastes  land  disposed  prior  to  the 
effective  dates  are  not  required  to  be 
removed  or  exhumed  for  treatment. 
Similarly,  only  surface  impoondments 
receiving  restricted  wastes  after  the 
applicable  deadline  are  subject  Xo  the 
restrictions  on  treatment  in  surface 
impoundments  contained  in  S  288.4  and 
3006(j)(ll).  Also,  the  storage  restrictkins 
apply  to  waatea  placed  in  atorage  after 
the  effective  dates.  If,  however, 
hazardous  wastes  subject  to  the  land 
disposal  restrictions  are  removed  fit)m 
either  a  atorage  or  land  dispoaal  unit  or 
treated  in  surface  impoundments  after 
the  applicable  effective  date,  such 
wastes  are  subject  to  the  re^rictions 
and  treatment  standards. 

For  the  purposes  of  the  restrictioos, 
land  disposal  inchidea.  but  is  not  limited 
to,  plaownent  in  a  landfill,  surface 
impoundment,  waste  pile,  injection  well, 
land  treatment  facility,  salt  dome  or  salt 
bed  fonnation,  or  underground  mine  or 
cave  (RCRA  section  dOM(k)).  The 


Agency  also  ooBsiders  placement  in  a 
concrete  vaidt  or  banker  intended  for 
Asposal  purposes  to  be  land  disposal. 

The  piovj^oos  of  the  land  disposal 
xastrictions  program  apply  to  wastes 
produced  by  generators  of  graater  than 
1,000  kilograms  of  hazardous  waste  as 
weU  as  small  quantity  feneratiMS  of  100 
to  14100  kilograms  of  hazardous  waste 
(or  greater  than  1  kilogram  of  acate 
hazardous  waste)  in  a  calendar  month. 
However,  wastes  produced  by  small 
quantity  generators  of  less  than  100 
kilograms  of  hazardous  waste  (or  less 
than  1  kilogram  of  acute  hazardous 
waste)  POT  .calendar  month  ve 
oondilioaally  exempt  from  RCSLAi 
including  the  land  disposal  restrictions. 

The  land  disposal  restrictions  apply  to 
both  interim  status  and  permitted 
fadbties.  The  requirements  of  the  land 
disposal  restrictions  program  supersede 
40  CFR  27a4(a),  which  currently 
provides  that  compliance  with  a  RCRA 
penmt  constitutes  compliance  with  ^^ 
Subtitle  C  of  RCRA.  Therefore,  even 
though  the  requirements  may  not  be 
specified  in  the  pennit  conditions,  all 
permitted  facilities  are  subject  to  the 
restrictions. 

2.  Treatment  Standards 

By  each  statutory  deadline  the 
Agency  must  establish  the  applicable 
treatment  standards  under  40  CFR  Part 
268  Subpart  D  for  each  restricted 
hazardous  waste.  After  the  applicable 
effective  dates,  restricted  wastes  may  be 
land  disposed  in  Subtitle  C  facilities  if 
they  meet  the  treatment  standards.  If 
EPA  does  not  promulgate  treataient 
standards  by  die  statutory  deadlines, 
such  waatea  are  prohibited  bam.  land 
disposal  with  the  exception  of  first-third 
and  second-third  ranked  hazardous 
wastes.  The  first-  and  second-third 
wastes  for  which  EPA  has  not 
promulgated  treatment  atandarda  can 
continue  to  be  disposed  in  landfills  and 
surface  Impoundinents,  provided  certain 
demonstrations  are  made,  and  provided 
these  units  meet  die  irrintwwim 
technology  requirements  of  section 
3004(o).  until  May  &  1990,  or  until  EPA 
promulgates  treatment  standards, 
whichever  is  soMier.  Other  types  of  land 
disposal  are  not  restricted  until  EPA 
promulgates  treatment  atandarda  or 
until  May  8. 1980,  whkbever  is  earlier. 

A  treatment  standard  is  based  on  the 
performance  of  the  best  demonstrated 
available  technology  (BOAT)  to  treat  the 
waste.  EPA  may  establish  treatment 
standards  eidier  as  specific  tedmologies 
or  performance  standards  based  on  the 
perfbrmanoe  of  BDAT  technologies. 
Compliance  with  petfonnance  standards 
may  be  monitored  by  measuring  the 
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concentration  level  of  the  hazardous 
constituenta  (or  in  aome  circumatancea, 
indicator  poUutanta)  in  the  waste, 
treatment  residual,  or  in  the  extract  of 
the  waate  or  treatment  reaidual.  When 
treatment  atandarda  are  aet  aa 
performance  levela,  the  regidated 
community  may  use  any  technology  not 
otherwiae  prohibited  (such  aa 
impermissible  dilution)  to  treat  the 
waste  to  meet  the  treatment  standard. 
Treaters  thus  are  not  limited  to  only 
those  technologies  considered  in 
determining  the  treatment  standard. 
However,  when  treatment  standards  are 
expressed  as  specific  technologies,  such 
technologies  must  be  employed. 

3.  National  Variances  From  the  Effective 
Dates 

The  Agency  has  the  authority  to  grant 
national  variances  from  the  statutory 
effective  dates,  not  to  exceed  two  years, 
if  there  is  insufficient  alternative 
protective  treatment,  recovery  or 
disposal  capacity  for  the  wastes  (RCRA 
section  3004(h)(2)).  To  make  this 
determination  EPA  compares  the 
nationally  available  alternative 
treatment,  recovery,  or  protective 
disposal  capacity  at  permitted  and 
interim  status  facilities  which  will  be  in 
operation  by  the  effective  date  with  the 
quantity  of  restricted  waste  generated.  If 
there  is  a  significant  shortage  of  such 
capacity  nationwide,  EPA  will  establish 
an  alternative  effective  date  based  on 
the  earliest  date  such  capacity  will  be 
available. 

4.  Case-By-Case  Extensions  of  the 
Effective  Dates 

The  Agency  will  consider  granting  up 
to  a  1-year  extension  (renewable  only 
once)  of  a  ban  effective  date  on  a  case- 
by-case  basis.  The  requirements 
ouUined  in  40  CFR  268.5  must  be 
satisfied,  including  a  demonstration  that 
adequate  alternative  treatment, 
recovery,  or  dispoaal  capacity  for  the 
petitioner'a  waste  cannot  reasonably  be 
made  available  by  the  effective  date  due 
to  circumatancea  beyond  the  applicant's 
control,  and  that  the  petitioner  has 
entered  into  a  binding  contractual 
commitment  to  construct  or  otherwise 
provide  such  capacity. 

5.  "No  Migration"  Exemptions  From  the 
Restrictions 

EPA  has  the  authority  to  allow  the 
land  disposal  of  a  restricted  hazardous 
waste  which  does  not  meet  the 
treatment  standard  provided  that  the 
petitioner  demonstrates  that  there  will 
be  no  migration  of  hazardous 
constituents  bom.  the  disposal  unit  or 
injection  zone  for  as  long  as  the  waste 
remains  hazardous.  40  CFR  26a6.  If  a 


petition  is  granted,  it  can  remain  in 
effect  for  no  longer  than  ten  years  for 
disposal  in  interim  status  land  dispose, 
units  and  for  no  longer  than  the  term  of 
the  RCRA  permit  for  disposal  in 
permitted  units.  40  CFR  268.6(h) 

6.  Variances  From  the  Treatment 
Standards 

EPA  established  the  variance  bom  the 
treatment  standard  to  account  for  those 
wastes  which  are  unable  to  be  treated  to 
meet  the  applicable  treatment 
standards,  even  if  well-designed  and 
well-operated  BDAT  treatment  systems 
are  used.  40  CFR  268.44.  Petitions  must 
demonstrate  (among  other  things)  that 
the  waste  is  significantly  different  from 
the  wastes  evaluated  by  EPA  in 
establishing  the  treatment  standard  and 
the  waste  cannot  be  treated  in 
compliance  with  the  applicable 
treatment  standard.  This  variance 
procedure  could  result  in  the 
estabUshment  of  a  new  treatability 
group  and  corresponding  treatment 
standard  that  would  apply  to  all  wastes 
meeting  the  criteria  of  the  new  waste 
treatability  group. 

7.  Exemption  for  Treatment  in  Surface 
Impoundments 

Wastes  that  would  otherwise  be 
prohibited  from  one  or  more  methods  of 
land  disposal  may  be  treated  in  a 
surface  impoundment  that  meets  certain 
technological  requirements 
(§  268.4(a)(3))  as  long  as  treatment 
residuala  that  do  not  meet  the  applicable 
treatment  atandard  (or  atatutory 
prohibition  levels  where  no  treatment 
standards  are  established)  are  removed 
for  subsequent  management  within  one 
year  of  entry  into  the  impoundment  and 
are  not  placed  into  any  other  surface 
impoundment  The  owner  or  operator  of 
such  an  impoundment  must  certify  to  the 
Regional  Administrator  that  the 
technical  requirements  have  been  met 
and  must  also  submit  a  copy  of  the 
waste  analysis  plan  that  has  been 
modified  to  provide  for  testing  treatment 
residuals  in  accordance  with  S  268.4 
requirements. 

8.  Storage  of  Prohibited  Wastes 

Storage  of  prohibited  wastes  is 
prohibited  except  where  storage  is 
solely  for  the  purpose  of  accumulating 
sufficient  quantities  of  wastes  to 
facilitate  proper  treatment,  recovery,  or 
disposal.  40  CFR  268.50.  A  facility  which 
stores  a  prohibited  waste  for  more  than 
one  year  bears  the  burden  of  proof  that 
such  storage  is  solely  for  this  purpose. 
EPA  bears  the  burden  of  proof  if  the 
Agency  believes  that  storage  of  a 
restricted  waste  by  a  facility  for  up  to 


one  year  is  not  necessary  to  facilitate 
proper  treatment,  recovery,  or  disposal. 

IL  Summary  of  Today's  Pn^msed  Rule 

A.  Regulatory  Approach 

On  May  28, 1986,  EPA  published  a 
notice  in  the  Federal  Register  (51  FR 
19300)  promulgating  a  schedule  for 
prohibiting  the  land  disposal  of 
hazardous  wastes.  This  schedule  is 
found  in  40  CFR  268.10  for  so-called 
"First  Third"  wastes,  40  CFR  268.11  for 
"Second  Third"  wastes,  and  40  CFR 
268.12  for  'Third  Third"  wastes.  In  an 
April  8, 1988,  Federal  Reguter  notice  (53 
FR  11742)  EPA  proposed  treatment 
standards  and  effective  dates  for 
complying  with  the  provisions  of  the 
land  disposal  restrictions  program 
applicable  to  certain  First  Third  wastes. 
In  addition,  the  Agency  proposed  an 
interpretation  of  the  "soft  hammer" 
provisions  of  section  3004(g)(6)  of 
RCRA,  which  allow  disposal  in  a  . 
surface  impoundment  or  landfill  of  first- 
and  second-third  scheduled  wastes  for 
which  EPA  has  not  established 
treatment  standards  by  the  statutory 
deadline.  Today's  notice  proposes 
treatment  standards  and  effective  dates 
for  additional  First  Third  wastes  not 
addressed  in  the  April  8, 1988  proposal. 

The  proposed  effective  dates  for 
prohibitions  for  these  wastes  are  based 
on  a  determination  of  available 
alternative  capacity  derived  from  a 
recently  conducted  survey  of  treatment, 
storage,  disposal,  and  recycling 
facilities.  In  addition,  the  Agency  is 
revising  its  proposal  regarding  effective 
dates  for  the  First  Third  wastes  for 
which  treatment  standards  were 
proposed  in  the  April  8, 1988,  Federal 
Register  notice  based  on  the  new 
capacity  data  derived  fit)m  this  survey. 

The  two  notices  do  not  propose 
treatment  standards  and  effective  dates 
for  all  of  the  First  Third  wastes  listed  in 
40  CFR  268.10.  It  was  not  possible  to 
develop  and  analyze  treatment  data  for 
all  of  the  First  Third  wastes  within  the 
time  limits  imposed  by  tiie  statute.  EPA 
intends  to  promulgate  regulations 
prohibiting  the  land  disposal  of  the 
wastes  having  proposed  standards  and 
effective  dates  on  August  8, 1988.  All 
other  wastes  listed  in  40  CFR  268.10  will 
be  subject  to  the  "soft  hammer" 
provisions  of  RCRA  section  3004(g)(6) 
(42  U.S.C.  6924  (g)[6]).  The  Agency's 
interpretation  of  these  provisions  will  be 
codified  in  final  form  when  EPA 
promulgates  the  First  Third  prohibitions 
as  a  final  rule. 


17SB2 


Fwhral  BiMer  /  Vol.  53.  No.  95  /  Tuesday.  May  t7.  1988  /  IVoposed  Rnlea 


F6«farri  Rggjbter  /  Vol.  53.  No.  96  /  Toesday.  May  17.  1968  /  Pmpoued  Rnles 


175BS 


B.  Beat  Demonttrated  Availabh 
Technologies  (BDA  T) 


BASK  FOR  Treatment  Stammmw 

tBOATl 


TfaiB  aotioe  diacanes  die  tedmoiogies 
the  Agency  considered  in  detenninlng 
proposed  treatment  standards  for  First 
Third  waste*  addressed  in  this  proposal. 
Since  the  standuds  are  expressed  as 
perfonnanoe  levels  of  treatment 
determined  by  perfbnnance  of  BDAT.I 
any  tedamlogy  not  otherwise  prohibiled 
(e.g..  iflipenniasiUe  ddutian)  may  be 
used  to  meet  tbese  ooncentratian-basad 
treataient  standards.  The  model  BOAT 
technologies  oo  which  these  | 

perfonaanoe  standards  are  based  are 
sumraaiised  below. 

For  FliOB  and  KOtt  nonwastewaters, 
the  BOAT  pafuimance  standard  is 
based  oo  stabilizatioa:  for  POOS  and 
K046  wastewaters,  the  standard  is  "No 
Land  Disposal".  For  wastes  KOOl  and 
K066  (solvent  washes  and  sludges 
subcategory),  the  performance  standard 
is  based  on  incioeratioo  followed  by 
stabilizati<m  of  nonwastewater 
residuals  and  duomium  reductiim      ' 
followed  by  chemical  precipitation  for 
wastewater  residuals.  BOAT  for 
nonwastewater  forms  of  KiQ22  is  based 
on  fiiel  substitution  followed  by  metals 
stabilizatioB  and  metals  precipitation  of 
scrubber  water.  Fuel  subatitution  or 
incineration  is  the  basis  for  BDAT  for  j 
K083.  EPA  is  proposing  rotary  kiln      ' 
incineration  as  the  basis  for  BDAT  for 
K087  and  is  soliciting  information  to 
support  a  conclusion  that  total  recycliog 
can  be  accomplished  for  some  K067 
subcategories.  Proposed  BDAT  for  K099 
is  based  on  chemical  oxidation  with 
chlorine.  The  performance  achieved  by 
incineration  followed  by  metal 
stabilization  of  ash  residues  represents 
proposed  treatment  by  BDAT  for  both 
KlOl  and  K102.  Treatment  standards  are 
based  on  thermal  recovery  for  Kioe 
nonwastewaters  and  suffide 
precipitation  followed  by  fUtraUon  for 
K108  wastewaters.  "No  Land  Dispoeal" 
is  the  proposed  BDAT  treatment 
standnd  for  KOZl.  KOZS.  KOea  KOM. 
K04S.  and  K0«7. 

Q'A  is  also  proposing  to  revise  the 
performance  standard  for  methylene 
chloride  in  P001-F005  wastewaters  from 
the  pharmaceutical  industry  to  be  based 
on  steam  stripping.  Hiis  w«>ald  diange 
the  actual  perfonnanoe  standards  for 
these  wastewaters  in  (  268.41(a). 
Furthermore.  EPA  is  soliciting  additional 
comment  on  an  approach  that  would 
amend  the  (  288.42(cK2)  treatment 
standards  to  allow  bnidng  of  Cahfonda 
list  HOCs  in  indostrial  bailers  and 
furnaces  in  accordance  with  applicable 
regulatory  requirements. 
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C.  Waste  AnaJytiM  Requirements 

Today's  proposed  treatmoit 
standards  are  based  on  the 
concentration  levels  of  the  hazardous 
constituents  in  the, waste/treatment 
residual  the  extract  of  the  waste/ 
treatment  residual  developed  using  the 
TCLP,  or  both  the  total  oomposition  and 
die  extract  Wastes  for  which 
destruction  and/or  removal  technologies 
are  BDAT  would  require  a  total 
compositioo  analysis^  These  wastes  are 
KOOl.  K022.  KOee.  K0S7.  KOOB,  KlOl. 
K102,  Kioe.  and  raediylene  cMoride  in 
F001-P005  wastewaters  from  the 
pharmaceutic^  industiy.  Wastes  for 
which  stabilization  technologies  are 
roAT  would  require  an  extract 
analysis.  Tliese  wrastes  are  FDOe  and 
KOM.  Proposed  treatment  standards  for 
wastes  requiring  a  total  composition 
analysis  are  found  in  40  CFR  aM.43.  and 
proposed  treatment  standards  for 
wastes  requiring  an  extract  analysis  are 
found  in  40  CFR  266.41. 


D.  National  Variances  from  the 
Effective  Date 

EPA  is  proposing  to  grant  a  tw>o|-year 
national  varianoe  from  the  Aogost  8, 
1068.  effective  date  of  the  land  disposal 
restrictions  for  K106  wastes.  The 
Agency  is  not  proposing  to  grant  a 
variance  to  wastes  FOOa.  KflOL  K022. 
K048,  KD63.  KOm  KiOB7.  KOea  KlOl  and 
K102.  Wa  are  proposing  (consistent  with 
drafting  in  sections  266.30-208.32)  diat 
the  proposed  Aogost  8, 1888.  and  August 
8. 1980  effisctive  dates  be  codified  in 
1 268.33  of  the  proposed  regulations. 

In  addition,  today's  action  proposes  to 
grant  a  two  year  variance  frooi  the 
applicable  effective  dates  for  certain 
contaminated  soils  that  require  solids 
incineration  capacity.  EPA  is  also 
proposing  to  change  its  proposed 
decision  (addressed  in  die  Ajuil  8. 1988 
notice)  to  grant  a  variance  from  the 
effective  date  to  wastes  KOlfl,  lOns, 
K019.  K020.  K024,  K030.  and  K037.  Based 
on  new  data,  it  appears  that  diere  is 
adequate  treatment  capacity  for  diese 
wastes  and  therefore  the  prohibition 
effective  date  should  be  August  8. 1988. 

Among  the  wastes  for  which  EPA  wiU 
not  set  treatment  standards  by  August  8. 
1988.  are  wastes  KOll,  K013,  and  K014 
resultiztg  from  production  of 
aoylonUiile.  Information  received  from 
the  industiy  trade  association  states 
that  cunendy,  wastes  KOll  and  K013 
are  aO  treated  by  filtering  the  wastes, 
underground  injecting  the  filtrate  into 
deep  injection  wells,  and  burning  the 
separated  suspended  matter.  Tlie 
industry  association  also  notes  that  die 
producers  of  the  wastes  intend  to  file 
"no  migration"  petitions  for  continued 
undeiground  injectioD  of  these  wastes. 

The  Agency  is  preparing  procedures 
to  evaluate  "no  aiigratioo"  petitions  for 
undergronnd  injection  wells.  If  the 
petitions  are  granted,  the  waste  coold  be 
injected  into  a  "no  aagratian" 
ondergroond  injectitm  unit  If  no  (or 
insufficient)  "no  migration"  petitions  are 
grantedl.the  Agency  may  not  have 
sufficient  time  to  set  treatment 
standaflds  for  die  KDll  and  K013  filtrate 
by  May  &  199a  die  date  diese  wastes 
^nVH  be  absolutely  prohibited  from  land 
disposal  (except  in  "do  migration" 
units). 

EPA  is  developing  treatment 
standards,  wldcfa  nt^  be  promulgated 
after  August  8. 1968.  for  the  separated 
suspended  matter  filtered  from  ¥Sn\  and 
KOIS  wastes,  and  for  K014  still  bottoms; 
these  wastes  are  cuiieutiy  being  burned, 
thus  resulting  in  a  residue  that  will  be 
land  disposed,  at  least  m  some  cases,  in 
units  that  would  not  meet  die  "no 
migration"  standard.  These  residues 


must  therefore  meet  BDAT  standards 
before  they  are  land  disposed. 

E.  Rescission  of  National  Variances  for 
Certain  Solvents  and  California  List 
Wastes 

The  Agency  is  proposing  today  to 
rescind  parts  of  the  November  7, 1966. 
nationwide  variances  from  the 
pndubition  effective  date  granted  for 
si^vente  and  the  July  8, 1987  variances 
granted  far  HOCs.  The  wastes  which 
would.be  covered  by  this  action  are: 

(a)  Spent  solvent  wastes  identified  as 
EPA  Hazardous  Wastes  Nob.  P001-F006 
generated  by  small  quantity  generators 
producing  from  100-1,000  kilograms  of 
hasardotts  waste  per  month; 

(b)  Solvent  waste  generated  from 
secti<mlM  or  106  response  actions 
under  CERCLA  or  any  RCRA  conecttve 
action,  except  where  the  waste  is 
contaminated  soil  or  debris;  and 

(c)  Hazardous  wastes  conteining 
HOCs  in  concentrations  greater  than  or 
equal  to  1,000  mg/1,  except  for  California 
list  HOC  contaminated  soils. 

Based  on  revised  estimates  of  the 
treatment  capacity  available  to  treat 
these  wastes,  EPA  has  detenmned  that 
sufficient  capacity  existo  to  incinerate  or 
thermally  oombust  these  wastes.  The 
revised  capacity  estimates  are  discussed 
in'  section  OLE.  of  this  proposaL 

F.  Corrections  to  the  Aprils.  1988 
Proposal  (53  FR  11742) 

Today's  proposal  also  makes  certain 
corrections  to  the  ^ril  8. 1988  {Hoposal 
(53  FR  11742).  SpecificaUy,  Uiese 
corrections  address  the  following  errors: 
(1)  Neglecting  to  propose  regulatory 
language  reflecting  the  Agency's 
approach,  as  currently  regulated  by 
S  268.30(a)(3):  (2)  incorrecUy  identifying 
a  hazardous  constituent  in  K103  and 
K104  (2.4-dinitrophenol)  as  2.3- 
dinitrophenol  and  stating  incorrect 
levels  for  aniline,  nitrobenzene,  and 
phenol  in  the  regidatory  text;  (3) 
incorrectly  steting  the  total  composition 
treatment  standanl  for  toluene  in  K015 
waste  (0.148  mg/1)  as  1.00  mg/l  (4) 
incorrecdy  heading  the  wastewater 
treatment  standard  tebles  for  K016  and 
K018  wastes  as  "nonwastewater".  and 
the  KOSl  tables  in  the  preamble  as 
"KOSO":  (5)  incorrectiy  steting  the 
hazardous  constituent  tetrachloroethene 
as  tetrachloroethane  in  die  preamble 
tables  for  K019  wastewaters  and 
nonwastewaters  and  K020 
nonwastewaters;  (6)  stating  the 
incorrect  treatment  standard  for 
hexachloroethane  in  K016  wastewater 
(preamble)  and  K030  wastewater 
(regulatory  text):  and  (7)  neglecting  to 
include  ddorobenzene  in  the  preamble 
teble  for  K019  nonwastewater. 


m.  Regidatory  Approach  for  the  First 
Thiid  Wastes 

A.  Deteimination  of  Treatability  Groups 
and  Development  of  BDAT  Treatment 
Standards 

1.  Waste  Treatability  Ckoups 

For  the  Firat  Third  wastes.  EPA  used 
the  individual  listed  waste  codes  as  the 
starting  point  fior  developing  waste 
treatability  groapa.  Ik  cases  wIier&EPA 
believed  that  wastes  represoited  by 
different  codes  anbfbe  treated  to 
simiTar  concentrations  using  identical 
technologies,  tha  Agemy  combined  the 
codes  into  one  treatability  group.  EPA 
based  its  initial  treatability  group 
decisions  primar%  on  whether  the 
waste  codes  were  generated  by  the 
same  or  similar  industries  from  similar 
processes.  EPA  believes  that  such 
groupings  can  be  made  even  with 
limited  data  because  of  the  high 
likelihood  that  the  waste  characteristics 
which  affect  treatment  performance  will 
be  similar  for  these  different  waste 
codes.  For  example,  two  codes 
pertaining  to  wastes  from  the  production 
of  veterinary  pharmaceuticals  (KlOl  and 
K102)  were  combined  into  a  single 
treatebility  group. 

2.  Demonstrated  Treatment 
Technologies 

As  discussed  in  EPA's  promulgated 
methodology  for  determining  BDAT  (see 
November  7, 1988. 51  FR  40572],  a 
tedmology  is  considered  to  be 
demonstrated  for  a  particular  waste  if 
the  tedmology  currendy  is  in 
commercial  operation  for  treatment  of 
that  waste  ora  similar  waste.  For  some  - 
of  the  First  Third  waste  codes  covered 
by  today's  proposal,  EPA  identified 
demonstrated  technologies  either 
through  review  of  literature  discussing 
current  waste  treatmenrpractices  or  on 
the  basis  of  information  provided  by 
specific  fodUties  currently  treating  the 
waste  or  similar  wastes. 

In  cases  where  the  Agency  did  not 
identify  any  facilities  currendy  treating 
wastes  represented  by  a  particular 
waste  code,  EPA  identified 
demonstrated  technologies  in  die 
following  manner.  The  Agency  first 
characterized  each  waste  for  those 
parameters  which  the  Agency  believes 
affect  the  selection  of  applicable 
treatment  technologies  (induding 
recyding).  EPA  then  compared  these 
parameters  to  other  wastes  for  which 
these  technologies  are  demonstrated.  If 
the  parameters  were  similar,  the  Agency 
considered  the  terhnolbgy  also  to  be 
demonstrated  for  the  waste  of  interest 
For  example,  EPA  considers  rotary  kiln 
incineration  a  demonstrated  tedmology 


for  many  waste  codes  containing 
hazardous  organic  LuiisUtueuts,  hi^ 
total  organic  content,  and  high  filterable 
solids,  regardless  of  whether  any  facilify 
is  currendy  indnerating  these  wastes  in 
a  rotary  kiln.  The  basis  for  this 
determination  is  data  found  in  literature, 
as  well  as  data  generated  by  EPA 
cuiifiimiug  the  use  of  rotery  kiln 
incineration  on  wastes  having  the  above 
characteristics.  EPA's  rationale  for 
determining  demonstrated  technologies 
for  each  waste  treatability  group  is 
explained  in  the  section  III.A.10.  in  this 
preamble  which  describes  die  waste- 
specific  treatment  standards. 

3.  Selection  of  Facilities  for  Engineering 
Visits  and  Sampling 

In  those  instances  where  additional 
data  were  needed  to  supplement  the 
Agency's  current  knowrtedge  of 
treatment  performance  on  the 
demonstrated  technologies,  EPA 
arranged  engineering  visito  to  facilities 
that  treat  wastes  widi  a  demonstrated 
technology  that  potentially  could  be  the 
basis  for  die  treatment  standards.  The 
purpose  of  the  engineering  visite  was  to 
confirm  that  candidates  for  sampling,  in 
foot  met  EPA's  criteria  of  being  well 
designed  facilities  and  that  the 
neoessaty  sampling  points  were 
accessible.  During  the  visit,  EPA  also 
would  confirm  that  the  facility  appeared 
to  be  well  operated,  although  the  actual 
operation  that  occurs  during  sampling  is 
the  basis  for  EPA's  decisions  regarding 
whether  the  sampling  date  represented 
the  performance  of  a  properly  operated 
treatment  unit 

In  general,  the  Agency  considers  a 
well  designed  facility  to  be  one  that 
contains  all  the  unit  operations 
necessary  to  treat  the  various  hazardous 
constituents  of  the  waste  and  any  other 
nonhazardous  materials  in  the  waste 
that  may  adversely  affect  treatment 
performance.  For  example,  a  waste 
containing  hazardous  metals  and  a  high 
concentration  of  oil  and  grease  would 
require  removal  of  potentially 
nonhazardous  oil  and  grease  in  order  to 
faciUtate  the  subsequent  removal  of  the 
hazardous  metels  by  predpitation.  EPA 
also  places  considerable  emphasis  on 
the  levels  of  performance  the  system  is 
designed  to  achieve  in  determining 
whether  to  sample  a  particular 
treatment  facility,  since  the  fadlity  will 
seldom  exceed  the  goeis  of  its  original 
desi^L 

In  addition  to  ensuring  that  a  system 
is  reasonably  well  desired,  the 
engineering  visit  is  designed  to  examine 
whether  the  facilify  has  a  mrasurable 
way  of  describing  the  operation  of  the 
treatment  system  during  the  time  the 
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waste  is  being  treated.  For  example, 
EPA  may  choose  not  to  sample  a 
continuous  treatment  system  for  which 
an  important  design  parameter  cannot 
be  continuously  recorded  through  the 
use  of  a  strip  chart.  In  continuous  i 
systems,  such  instnunentation  is   I- 
important  in  determining  whether  the 
treatment  system  was  operating  within 
the  design  requirements  during  the 
period  in  which  the  waste  was  being 
treated  and  the  samples  obtained. 

In  addition  to  the  design  and 
operation  of  the  treatment  system,  EPA 
also  bases  its  decision  to  sample  a 
fecility  on  whether  the  piping  layout  is 
such  diat  all  samples  necessary  to 
evaluate  treatment  performance  can  be 
collected.  If  piping  is  not  suitable  or 
cannot  be  easily  modified,  EPA  would 
not  perform  a  sampling  visit 

In  order  to  select  potential  sites  for 
sampling,  EPA  has  established  a 
hierarchy  for  conducting  its  engineering 
visits.  The  hierarchy  is  (1)  generators 
treating  single  wastes  on-site;  (2) 
generators  treating  multiple  wastes 
together  on-site;  (3)  commercial  TSDFs; 
and  (4)  EPA  in-house  treatment.  The 
basis  of  this  hierarchy  is  founded  on  two 
major  concepts:  (1)  EPA  believes,  to  the 
extent  possible,  that  it  should  try  to 
develop  treatment  standards  firom  data 
produced  by  treatment  facilities 
handling  only  a  single  waste;  and  [2] 
faciUties  that  routinely  treat  a  sped^c 
waste  have  had  the  best  opportunity  to 
optimize  design  parameters.  Although 
excellent  treatment  can  occur  at  many 
facilities  that  are  not  high  in  this 
hierarchy.  EPA  has  adopted  this 
approach  to  avoid,  when  possible, 
ambiguities  related  to  the  mixing  of 
wastes  (particularly  wastes  from 
different  treatabiUty  groups).  Therefore, 
EPA  prefers  sampling  from  on-site 
treatment  facilities  where  the  waste  of 
interest  is  treated  alone  or  as  a  major 
component  of  the  total  waste  handled.  If 
such  well  designed  on  site  facilities  are 
not  available,  the  Agency  then  looks  to 
commercial  treatment  facilities  where 
mixing  of  many  wastes  is  generally 
practiced  but  where  extensive 
optimization  of  treatment  may  still  have 
occurred.  If  no  suitable  TSDF  fedlities 
are  identified,  EPA  conducts  in-house 
tests  and  optimizes  the  process  itself  on 
a  more  limited  basis. 

EPA  used  a  number  of  data  bases  to 
determine  if  any  generators  were 
treating  specific  wastes  on-site  or  if 
there  were  any  commercial  TSDFs, 
treating  this  waste.  EPA's 
documentation  for  locating  on-site 
generating  facilities  and/or  commercial 
TSDFs  for  each  waste  can  be  found  in 
the  Docket  for  today's  rulemaking.. 


Although  EPA's  data  bases  provided 
potential  sites  of  treatment  of  individual 
wastes,  the  data  bases  provided  no  data 
that  would  preferentially  support  die 
selection  of  one  facility  for  sampling 
over  another.  In  cases  where  several 
treatment  sites  appear  to  fall  into  the 
same  level  of  the  hierarchy,  EPA 
selected  sites  for  visits  stricUy  on  the 
basis  of  what  fadUty  could  be  visited 
most  expeditiously  and  later  sampled  if 
justified  by  the  engineering  visit. 

A  secondary  consideration  involved 
with  the  selection  of  technologies  for 
testing  was  the  need  to  develop  data 
within  an  ambitious  statutory  deadline. 
When  selecting  technologies  to  test  for 
performance,  these  deadUnes  required 
that  EPA,  in  some  cases,  select 
demonstrated  technologies  for 
performance  tests  based  on  the 
Agency's  technicfil  judgement.  This 
judgement  considered  the  underlying 
principles  of  operation  of  the  various 
technologies  ^nd  any  available  data 
pertaining  to  the  performance  of  these 
technologies  on  specific  types  of  wastes. 
EPA's  rationale  for  selecting  a  given 
technology  is  presented  by  treatability 
group  in  Section  in  A.10.  of  this 
preamble. 

4.  Hazardous  Constituents  Considerei 
and  Selected  for  Regulation  (BDAT ;  ist) 

The  target  list  of  hazardous 
constituents  to  be  regulated  for  all 
waste  codes  covered  by  today's  rule  is 
referred  to  by  the  Agency  as  the  BDAT 
List.  This  BDAT  List  is  derived  from  a 
composite  of  396  compounds  and/or 
dasses  of  compounds  that  are  presented 
.  in  40  CFR  Part  261.  Appendix  VII  and 
Appendix  VIIL  This  composite  number 
indudes  compounds  selected  by  EPA  as 
representatives  of  some  of  the  classes. 
EPA  then  identified  175  of  Uiese  396  for 
which  EPA  could  not  perform  an 
analysis  of  treatment  performance  due 
to  one  of  three  reasons:  (1)  EPA  does  not 
presently  have  an  analytical  method;  (2) 
there  are  no  analytical  standards 
available  for  calibrating  the  instruments; 
or  (3)  the  analytical  method  requires  the 
use  of  an  extraction  solvent  in  which  the 
compound  would  quickly  dissodate 
(break  down).  The  remaining  221 
compounds  comprise  the  BDAT  List. 

For  certain  treatability  groups,  the 
BDAT  List  was  then  shortened  because 
it  was  unlikely  that  particular 
constituents  would  be  present.  EPA's 
rationale  for  shortening  the  BDAT  List 
for  a  given  waste  code  or  waste 
treatability  group  is  presented  in  the 
Sampling  and  Analysis  Plan  (SAP) 
developed  for  each  Agency  sampling 
visit.  The  SAP  for  each  tested  waste 
code  can  be  found  in  the  On-site 


Engineering  Reports  in  the  Docket  for 
today's  rulemaking. 

The  specific  constituents  that  the 
Agency  selected  for  regulation  in  each 
treatability  group  were,  in  general  those 
found  in  the  untreated  wastes  at 
significant  (i.e..  treatable) 
concentrations.  EPA  does  not  propose  to 
regulate  constituents  where  data  show 
that  they  would  be  effectively  treated  by 
use  of  BDAT  and  through  the  regulation 
of  other  constituents  (i.e.,  treatment  of 
the  regulated  constituent  naturally 
results  in  treatment  of  other 
constituents).  EPA's  rationale  for  the 
selection  of  regulated  constituents  can 
be  found  in  the  BDAT  background 
document  for  the  treatability  group  (or 
waste  code)  in  question. 

In  some  cases,  control  of  indicator 
pollutants  or  parameters  serves  as  a 
means  of  assuring  proper  treatment 
performance.  EPA  has  dociunented  in 
the  record  when  and  why  it  has  selected 
such  indicator  pollr^ants  or  parameters. 

5.  Compliance  With  Performance 
Standards 

All  of  the  treatment  standards 
proposed  in  today's  rule  reflect 
performance  achieved  by  the  Best 
Demonstrated  Available  Technology 
(BDAT).  As  such,  compliance  with  these 
standards  only  requires  that  the 
treatmJent  level  be  achieved  prior  to  land 
disposal.  It  does  not  require  the  use  of 
any  pculicular  treatment  technology. 
While  dilution  of  the  waste  as  a  means 
to  comply  with  the  standard  is 
prohibited,  wastes  that  are  generated  in 
such  a  way  as  to  nativally  meet  the 
standard  can  be  land  disposed  without 
treatment.  With  the  exception  of 
treatment  standards  that  prohibit  land 
disposal,  all  treatment  standards 
proposed  today  are  expressed  as  a 
concentration  level. 

In  today's  rulemaking,  EPA  has  used 
both  total  constituent  concentration  and 
TCLP  analyses  of  the  treated  waste  as  a 
measiure  of  technology  performance. 
EPA's  rationale  for  when  each  of  these 
analytical  tests  is  used  is  explained  in 
the  following  discussion. 

Fqr  all  organic  constituents,  EPA  is 
basing  the  treatment  standards  on  the 
total  constituent  concentration  found  in 
the  treated  waste.  EPA  based  its 
decision  on  the  fact  that  technologies 
exist  to  destroy  the  various  organic 
compounds.  Accordingly,  the  best 
measure  of  performance  would  be  the 
extent  to  which  the  various  organic 
compounds  have  been  destroyed  or  the 
total  amount  of  constituent  remaining 
after  treatment 

Note. — EPA's  land  disposal  restrictions  for 
solvent  waste  codes  F001-F005  (51  FR  40572} 


uses  ttw  TCLP  value  ■■  a  measure  of 
perfonnance.  At  the  time  that  EPA 
promulgated  the  treatment  standaida  Cor 
F001-F005,  useful  data  were  not  available  on 
total  constituent  concentrations  in  treated 
residuals  and.  as  a  result  the  TCU*  data 
were  considered  to  be  the  best  raeasvre  of 
perfonnance. 

For  inorganic  constituents,  EPA  is 
using  either  total  constituent 
concentration,  the  TCLP,  or  in  some 
cases,  both,  as  the  basis  for  treatment 
standards.  EPA  is  using  total  constituent 
concentrations  when  the  technology 
basis  indudes  a  metal  recovery 
operation.  The  underlying  principle  of 
metal  recovery  is  the  reduction  of  the 
amount  of  metal  in  a  waste  by 
separating  the  metal  for  recovery; 
therefore,  total  constituent 
concentration  in  the  treated  residual  is 
an  important  measure  of  performance 
for  this  technology.  EPA  also  believes 
that  it  is  important  that  any  remaining 
metal  in  a  treated  residual  waste  not  be 
in  a  state  that  is  easily  leachable; 
accordingly,  EPA  also  is  using  the  TCLP 
as  a  measure  of  performance.  It  is 
important  to  note  that  for  wastes  where 
treatment  standards  are  based  on  a 
metal  recovery  process,  the  waste  has  to 
meet  both  the  total  constituent 
concentration  and  the  TCLP 
concentration  prior  to  land  disposal. 

In  cases  where  treatment  standards 
for  metals  are  not  based  on  recovery 
techniques  but  rather  on  stabilization, 
EPA  is  using  the  TCLP  as  the  measure  of 
the  treatment  technology's  performance. 
The  Agency's  rationale  is  that 
stabilization  is  not  meant  to  reduce  the 
concentration  of  metal  in  a  waste  but 
only  to  chemically  and  physically 
minimize  the  mobility  of  the  metals  in 
the  waste.  These  are  parameters 
measured  by  the  TCLP  protocol. 

6.  Identification  of  BDAT 

A  detailed  discussion  of  the  Agency's 
general  methodology  for  establishing 
BDAT  standards  is  provided  in  51  FR 
40572  (November  7, 1986)  and  is  not 
reopened  for  conmient  here.  This  section 
discusses  the  specific  application  of  the 
methodology  to  the  First  Third  wastes, 
and  provides  a  summary  of  some  of  the 
principal  elements  of  the  BDAT 
methodology. 

As  a  first  step  in  the  development  of 
BDAT  treatment  standards,  EPA 
screened  the  available  treatment  data 
for  a  particular  treatability  group  with 
regard  to  the  design  and  operation  of  the 
system,  the  quality  assurance/quality 
control  analyses  of  the  data,  and  the 
analytical  tests  used  to  assess  treatment 
performance.  This  screening  step  is 
consistent  with  EPA's  promulgated 
approadi  in  the  November  7, 1986, 


rulemaking  for  solvent  waste  codes 
F0O1-F0O5.  Also,  this  screening  step 
recognizes  the  fact  that  different 
perfonnance  measures  may  be 
appropriate  depending  on  the 
technology  used  [i.e^  total  constituent 
analysis  for  incineration  versus  TCLP 
for  stabilization)  as  discussed  earlier. 
EPA  was  able  to  emphasize  the  design 
and  operation  of  the  treatment  system 
for  the  First  Third  wastes  because  its 
field  tests  have  been  modified  to  gather 
detailed  data  to  support  tiiese  analyses. 
As  discussed  earlier,  the  EPA  field  tests 
include  data  describing  the  operating 
conditions  of  the  treatment  unit  during 
the  time  that  treatment  samples  were 
collected. 

After  the  initial  screening  test  EPA 
adjusted  all  treated  data  v^ues  based 
on  the  analytical  recovery  obtained  in 
order  to  take  into  account  analytical 
interferences  assodated  with  the 
chemical  makeup  of  the  treated  sample. 
For  example,  a  treated  residual  data 
point  of  0.2  mg/kg  with  an  analytical 
recovery  of  50  percent  would  be 
adjusted  to  0.4  mg/kg.  In  developing 
recovery  data  (also  referred  to  as 
accuracy  data),  EPA  would  first  analyze 
a  waste  for  a  constituent  and  then  add  a 
known  amount  of  the  same  constituent 
(i.e.,  spike)  to  the  waste  material),  llie 
total  amount  recovered  after  spiking 
minus  the  initial  concentration  in  the 
sample  divided  by  the  amount  added  is 
the  recovery  value. 

After  adjusting  the  data,  EPA  then 
averaged  the  performance  values  for  the 
various  treatment  operations  and 
compared  the  mean  values  using  the 
analysis  of  variance  test  (ANOVA),  as 
described  in  the  November  7, 1988, 
preamble  (see  51  FR  40591),  to  determine 
if  one  technology  performed 
significantiy  better.  EPA's  decisions 
regarding  selection  of  one  technology 
over  another  that  resulted  from  this 
methodology  can  be  found  in  the 
"Identification  of  BDAT"  sections  that 
follow  for  each  treatability  group. 

7.  BDAT  Treabnent  Standards  for 
"Derived-From"  and  "Mixed"  Wastes 

a.  Applicability  of  BDAT  to  "Derived- 
From"  Wastes  from  Treatment  Trains 
Generating  Multiple  Residues.  In  a 
number  of  instances  in  this  proposed 
rule,  the  proposed  BDATxonsists  of  an 
operation  or  series  of  treatment 
operations  which  generate  additional 
waste  residues.  For  example,  the 
proposed  BDAT  treatment  for  wastes 
KlOl  and  K102  is  based  on  incineration 
followed  by  metals  (ash)  stabiUzation. 
Incineration  generates  two  residues 
requiring  treatment  namely  die  ash 
residues  and  the  scrubber  waters. 
Treatment  of  the  scrubber  waters  (to 


remove  metals)  may  generate  further 
additional  inorganic  residues  which  also 
may  require  stabilization.  Ultimately, 
these  additional  wastes  may  require 
land  disposal  and  must  therefore,  meet 
the  same  standards  as  the  stabilised  ash 
residues.  With  resped  to  these 
additional  wastes,  the  Agency  wishes  to 
emphasize  the  following  points: 

(1)  All  of  the  residues  from  treating 
the  original  listed  wastes  are  likewise 
considered  to  be  the  listed  waste  by 
virtue  of  the  derived-from  nde  contained 
in  40  CFR  261.3(c)(2)  (tiiis  point  is 
discussed  more  fuOy  in  the  subsection 
below).  Consequently,  all  of  the  wastes 
generated  in  the  course  of  treatment 
would  be  prohibited  from  land  disposal 
unless  they  satisfy  the  treatment 
standard  or  meet  one  of  the  exceptions 
to  the  prohibition. 

(2)  liie  Agency's  proposed  treatment 
standards  generally  contain  constituent 
concentrations  for  "wastewaters"  and 
constituent  concentrations  for 
"nonwastewaters".  The  treatment 
standards  apply  to  all  of  the  wastes 
generated  in  treating  the  original 
prohibited  waste.  Thus,  for  example,  all 
solids  generated  from  treating  KlOl  and 
K102  would  typically  have  to  meet  the 
treatment  standards  for  nonwastewaters 
and  all  wastewaters  generated  from 
treating  these  wastes  would  have  to 
meet  the  treatment  standards  for 
wastewaters.  (For  the  purposes  of  this 
rule,  the  Agency  defines  wastewaters  as 
those  wastes,  mixed  wastes,  or  derived- 
bom  wastes  that  contain  less  than  1% 
total  organic  carbon  (TOC)  and  less 
than  1%  filterable  solids.  Those  wastes, 
mixed  wastes  or  derived-from  wastes 
that  do  not  meet  this  definition  are 
defined  as  nonwastewaters.  A  facility  is 
not  allowed  to  dilute  or  perform  partial 
treatment  on  a  waste  in  order  to  switch 
the  applicabihty  of  a  nonwastewater 
standard  to  a  wastewater  standard  or 
vice  versa.) 

The  Agency  has  not  performed  tests, 
in  all  cases,  on  every  waste  that  can 
result  from  every  part  of  the  treatment 
train.  However,  the  Agency's  treatment 
standards  are  based  on  treatment  of  the 
most  concentrated  form  of  the  waste. 
Consequentiy,  the  Agency  believes  that 
the  less  concentrated  wastes  generated 
in  the  course  of  treatment  also  will  be 
able  to  be  treated  to  meet  these 
standards. 

b.  Applicability  ofBDA  T  to  Mixtures 
and  Other  "Derived-From" Residues. 
There  is  a  further  question  as  to  the 
applicability  of  the  BDAT  treatment 
levels  to  residues  generated  not  from 
treating  the  waste  (as  discussed  above), 
but  generated  instead  from  other  types 
of  management  Examples  are 
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contaminated  soil,  or  leachate  that  is 
derived  from  managing  the  waste.  In 
these  cases,  the  mixture  is  still  deemed 
to  be  the  listed  waste,  either  because  of 
the  derived-from  rule,  the  mixture  rule 
(40  CFR  261.3(a)(2)(iv]],  or  because  the 
listed  waste  is  contained  in  the  matrix 
(see,  e^..  40  CFR  2ei.33(d)).  The 
prohibition  for  the  particular  listed  j 
waste  consequently  applies  to  this  type 
of  waste. 

The  Agency  believes  that  the  majority 
of  these  types  of  residues  can  meet  the 
treatment  standards  for  the  underlying 
listed  wastes  (with  the  possible 
exception  of  contaminated  soil  and 
debris  for  which  the  Agency  is  ourently 
investigating  whether  it  is  appropriate  to 
establish  a  separate  treatability 
subcategorization).  For  the  most  part, 
these  residues  will  be  less  concentrated 
than  the  original  listed  waste.  By 
assuming  that  the  values  used  to 
establish  the  treatment  standard  exhibit 
a  lognormal  distrfbution,  the  Agency  is 
allowing  for  a  reasonable  amount  of 
process  variability  in  the  generation  and 
treatment  of  the  waste.  The  waste  also 
might  be  amenable  to  a  relatively 
nonvariable  form  of  treatment 
technology  such  as  incineration.  Finally, 
and  periiaps  most  important,  the  rules 
contain  a  treatment  variance  procedure 
that  allows  a  petitioner  to  demonstrate 
that  its  waste  cannot  be  treated  to  the 
level  specified  in  the  rule  (40  CFR 
268.44(a].  This  provision  provides  a 
safety  valve  that  allows  persons  with 
unusual  waste  matrices  to  demonstrate 
the  appropriateness  of  a  different 
standard.  The  Agency  notes  that  to  date 
it  has  not  received  any  petitions  under 
this  provision  (for  example,  for  residues 
contaminated  with  a  prohibited  solvent 
waste],  indicating,  in  the  Agency's  view, 
that  the  existing  standards  are  generally 
achievable. 

c  Residues  from  Managing  Listed 
Wastes,  or  that  Contain  Listed  Wastes, 
are  Covered  by  the  Prohibitions  for  the 
Listed  Waste.  In  response  to  inquiries, 
EPA  confirms  its  long-standing 
interpretation  that  residues  (leachate, 
for  example)  that  derive  from  treatment, 
storage,  or  <Usposal  of  wastes  that  were 
disposed  before  the  effective  date  of  the 
listing  are  nevertheless  subject  to  the 
derived-frt>m  rule.  These  residues 
therefore  could  become  subject  to  the 
land  disposal  ban  for  the  listed  waste 
from  which  they  derive  if  they  are    I 
managed  actively  after  the  effective' 
date  of  the  land  disposal  prohibition  for 
the  imderlying  waste.  This  result  follows 
from  direct  application  of  the 
regulations  and  the  statute. 

Fint,  hazardous  waste  listings  are 
retroactive — that  is,  once  a  particular 


material  is  identified  as  a  hazardous 
waste,  all  of  that  material,  no  matter 
when  disposed,  is  a  listed  hazardous 
waste  (albeit,  not  subject  to  Subtitle  C 
regulations  if  in  an  inactive,  unit  and  not 
subject  to  the  land  ban  if  disposed  of 
before  the  ban  effective  date  and  not 
removed  or  exhumed  thereafter).  See 
CERCLA  section  103(c]  (owners  of 
inactive  sites  that  handled  hazardous 
waste  identified  or  listed  by  EPA.  where 
the  identification  or  listing  occurred 
after  the  site  was  closed,  must  still 
notify  EPA  of  their  existence);  46  FR 
22146,  22149  (April  15. 1981)  (same): 
RCRA  sections  3004(d)(3),  3004(e)(3), 
and  3020(b)  (application  of  RCRA 
Subtitle  C  requirements  to  listed  wastes 
and  residues  fit>m  CERCLA  respohse 
actions,  most  of  which  involve  wastes 
disposed  of  before  the  listing  date);  50 
FR  1994  (Jan.  14. 1985)  (listing  of  dioxin- 
containing  waste  applies  to  waste  and 
residues  1U(&  contaminated  soil, 
disposed  before  the  listing  effective 
date — and  before  the  Subtitle  C 
regulation  effective  date).  Second, 
residues  derived-from  treating,  storing, 
or  disposing  (including  leaking— see,  e.g. 
RCRA  section  1004(3)  and  United  States 
V.  Waste  Industries,  Inc.,  743  F.2d  159. 
164  (4th  Cir.  1983)),  of  these  wastes  are 
also  hazardous  by  virtue  of  the  derived- 
from  rule. 

Thus,  residues  bom  managing  First 
Third  wastes,  listed  California  list 
wastes,  and  spent  solvents  and  dioxin 
wastes  are  all  considered  to  be  subject 
to  the  prohibitions  for  the  underlying 
hazardous  wastes.  As  explained  above, 
this  result  stems  directly  from  the 
derived-from  rule  in  40  CFR  281.3(c)(2). 
or  in  some  cases  because  the  waste  is 
mixed  with  or  otherwise  contains  the 
listed  waste.  The  underlying  principle 
stated  in  aU  of  these  provisions  is  that 
listed  wastes  remain  hazardous  until 
they  are  delisted. 

Nor  is  there  any  argument  that  a 
residue  from  managing  a  listed  waste  is 
not  considered  to  be  the  listed  waste. 
For  example,  the  Agency's  historic 
practice  in  processing  delisting  petitions 
addressing  mixed  residuals  has  been  to 
consider  them  to  be  the  listed  waste  and 
to  require  that  delisting  petitioners 
address  all  constituents  for  which  the 
original  derivedrfrvm  waste  (or  other 
mixed  waste)  was  listed.  The  language 
in  40  CFR  260.22(b)  states  that  mixtures 
or  derived-frtim  residues  can  be  delisted 
provided  a  delisting  petitioner  makes 
the  identical  demonstration  that  a 
delisting  petitioner  would  make  for  the 
underlyinjg  waste.  These  residues 
consequendy  are  treated  as  the 
underlying  listed  waste  for  delisting 
purposes.  The  statute  likewise  takes  this 


position,  indicating  that  soil  and  debris 
that  are  contaminated  with  listed  spent 
solvents  or  dioxin  wastes  are  subject  to 
the  prohibition  for  these  wastes  even 
though  these  wastes  are  not  the 
originally  generated  waste,  but  rather 
are  a  residual  from  the  waste's 
management  (RCRA  section  3004(e)(3)).  ' 
It  is  EPA's  view  that  all  such  residues 
are  covered  by  the  existing  prohibitions 
and  by  the  treatment  standards  for  the 
listed  hazardous  waste  that  these 
residues  contain  and  from  which  they 
are  derived. 

&  Transfer  of  Treatment  Standards 

In  today's  notice,  EPA  is  proposing 
some  treatment  standards  diat  are  not 
based  on  testing  of  the  treatment 
technology  of  the  specific  waste  subject 
to  the  treatment  standard.  Instead,  the 
Agency  determined  that  the  constituents 
present  in  the  waste  can  be  treated  to 
the  same  performance  levels  as 
observed  in  other  wastes  for  which  EPA 
has  previously  developed  treatment 
data.  EPA  believes  transferring 
treatment  performance  for  use  in 
establishing  treatment  standards  for 
untested  wastes  is  valid  technically  in 
cases  where  the  untested  wastes  are 
generated  &t>m  similar  industries  or 
frtim  similar  processing  steps.  As 
explained  earlier  in  this  preamble, 
fransfer  of  treatment  standards  to 
wastes  from  similar  processing  steps 
requires  little  formal  analysis  because  of 
the  likelihood  that  similar  production 
processes  will  produce  a  waste  matrix 
with  similar  characteristics.  However,  in 
the  case  where  only  the  industry  is 
similar.  EPA  more  closely  examines  the 
waste  characteristics  prior  to  concluding 
that  the  untested  waste  constituents  can 
be  treated  to  levels  associated  with 
tested  wastes. 

EPA  undertakes  a  two-step  analysis 
when  determining  whether  wastes 
generated  by  different  processes  within 
a  single  industry  can  be  treated  to  the 
same  level  of  performance.  First,  EPA 
reviews  the  available  waste 
characteristic  data  for  identifying  those 
paramet»s  which  are  expected  to  affect 
treatment  selection.  EPA  has  identified 
some  of  the  most  important  constituents 
and  other  parameters  needed  to  select 
the  treatment  technology  appropriate  for 
a  given  waste.  A  detailed  discussion  of 
each  analysis,  including  how  each 
parameter  was  selected  for  eacb^  waste, 
can  be  found  in  the  backgrotmd 
document  for  each  waste. 

Second,  when  an  individual  analysis 
suggests  that  an  untested  waste  can  be 
treated  with  the  same  technology  as  a 
waste  for  which  treatment  performance 
data  are  already  available.  EPA  then 


analyzes  a  more  detailed  list  of 
constituents  that  represent  some  of  the 
most  important  waste  characteristics 
which  the  Agency  believes  will  affect 
the  performance  of  the  technology.  By 
examining  and  comparing  these 
characteristics,  the  Agency  determines 
whether  the  untested  wastes  will 
achieve  the  same  level  of  treatment  as 
the  tested  waste.  Where  the  Agency 
determines  that  the  untested  waste  can 
be  treated  as  well  as  the  tested  waste, 
the  treatment  standcuds  can  be 
fransferred.  A  detailed  discussion  of  this 
transfer  process  for  each  waste  and 
constituent  can  be  found  in  the  BOAT 
background  documents  for  each  waste 
or  waste  treatabilify  group. 

9.  No  Land  Disposal  as  the  BDAT 
Treatment  Standard 

EPA  is  proposing  "no  land  disposal" 
as  BDAT  for  several  of  the  First  Third 
wastes.  This  standard  is  analogous  to 
the  no  discharge  standard  established 
as  Best  Available  Technology  (BAT) 
under  the  Clean  Water  Act's  effluent 
guideline  program.  It  indicates  that  after 
examining  available  data,  the  Agency 
has  identified  that:  (1)  The  waste  can  be 
totally  recycled  without  generating  a 
prohibited  residue;  (2)  the  waste  is  not 
currently  being  land  disposed:  or  (3)  the 
waste  is  no  longer  being  generated. 

An  alternative  to  establishing  no  land 
disposal  as  BDAT  would  be  to  indicate 
that  the  BDAT  treatment  standard  is  a 
concentration  level  of  "0"  for  all 
hazardous  constituents.  This  appears  to 
the  Agency  to  be  a  less  desirable  way  to 
proceed,  given  that  the  analytical  limit 
of  detection  is  always  greater  than  zero. 
Given  that  technologies  exist  that  make 
land  disposal  unnecessary,  and  that  "0" 
really  means  the  analytic  detection  limit 
and  not  truly  zero,  EPA  thinks  that 
specifying  no  land  disposal  as  BDAT  is 
a  better  way  of  expressing  its  intention. 

llie  Agency  notes  that  it  could  simply 
allow  the  statutory  prohibition  to  take 
effect  (at  least  by  May  8. 1990,  the  date 
of  the  absolute  statutory  prohibition)  to 
achieve  the  intended  result  of  no  land 
disposal.  The  drawback  with  this 
approach  is  that  it  allows  no  possibility 
of  granting  a  variance  bom  a  treatment 
standard  for  those  wastes  that  might  not 
be  amenable  to  the  BDAT  treatment 
technology.  In  the  absence  of  a 
treatment  standard,  a  fadlify  would 
have  to  initially  petition  the  Agency  to 
establish  a  treatment  standard  for  the 
waste,  a  more  cumbersome  and  time- 
consuming  process  than  applying  for  a 
variance  under  40  CFR  268.44.  This 
approach  would  also  allow  the  waste  to 
be  land  disposed  until  May  8. 1990, 
under  the  "soft  hammer"  of  section 
3004(g)(6)  of  RCRA.  Accordingly,  the 


Agency  believes  the  best  way  to 
proceed  is  to  establish  "no  land 
disposal"  as  the  treatment  standard. 

EPA  has  recently  learned  that  some 
F006,  K022  and  K083  wastewaters  may 
be  disposed  through  underground 
injection.  If  this  is  the  case,  the  "No 
Land  Disposal"  standard  proposed  for 
these  wastewaters  would  preclude 
continued  injectioo  of  untreated 
wastewaters  unless  a  no  migration 
petition  had  been  granted.  'The  Agency 
intends  to  seek  clarification  of  the 
circumstances  in  which  these  wastes  are 
being  injected  underground  in  order  to 
determine  whether  the  "No  Land 
Disposal"  standard  should  be  modified. 
The  Agency  thus  seeks  comment  on  the 
circumstances  surrounding  injection  of 
F006,  K022  and  K083  wastes,  and  on  the 
nature  of  the  wastes  being  injected. 

10.  Waste  Specific  Treatment  Standards 

This  section  describes  the 
development  of  BDAT  treatment 
standaids  for  all  of  the  First  Third 
treatability  groups  covered  by  today's 
rule.  It  includes  tables  showing  the 
specific  constituents  regulated,  as  well 
as  the  treatment  standards. 

a.  F006— Wastewater  treatment 
sludges  from  electroplating  operations 
except  from  the  following  processes:  (1) 
Sulfuric  acid  anodizing  of  aluminum;  (2) 
tin  plating  on  carbon  steel;  (3)  zinc 
plating  (segregated  basis)  on  carbon 
steel;  (4)  alumintun  op  zinc-aluminum 
plating  on  carbon  steel;  (5)  cleaning/ 
stripping  associated  with  tin,  zinc  and 
aluminum  plating  on  carbon  steel;  and 
(6)  chemical  etching  and  milling  of 
aluminum. 

1.  Industry  Affected  and  Waste 
Description.  The  Usted  waste  FOOO  is 
primarily  generated  by  facilities  in  the 
electroplating  or  metal  finishing 
industries.  However,  F006  is  often 
generated  by  many  industries  where 
electroplating  is  a  secondary  operation. 
The  Agency  estimates  that  there  are 
approximately  4,500  facilities  that 
potentially  generate  F006.  While  this 
waste  is  generated  in  just  about  all 
portions  of  the  United  States,  a  large 
proportion  of  the  facilities  generating 
FOOO  are  located  in  the  Midwest. 
Northeast,  and  Southeast. 

Electroplating  has  been  broadly 
defined  by  the  Agency  to  include 
electrodeposition  of  common  and 
precious  metals,  anodizing,  chemical 
conversion  coating,  electroless  plating, 
immersion  plating,  chemical  etching  and 
milling,  and  printed  circuit  board 
manufacture  (51  FR  43350).  The  overall 
process  is  usually  conducted  in  a  series 
of  baths  used  for  various  operations 
such  as  degreasing,  acid  etching, 
prerinsing,  passivation. 


electrodeposition,  and/or  product 
rinsing.  These  baths  often  generate 
wastewater  streams  containing  metals, 
metal  salts,  acids,  alkalis,  and  various 
bath  control  compounds.  These 
wastewater  streams  are  typically 
combined  and  treated  to  generate  a 
precipitated,  nonwastewater  residual 
defined  as  F006.  The  treated  wastewater 
is  typically  discharged  to  a  POTW  or  to 
a  surface  water  under  a  NPDES  permit. 

Untreated  FOOO  wastes  are  typically 
aqueous  sludges  containing  up  to  60%  by 
weight  filterable  solids  comprised 
primarily  of  hydroxide  or  sulfide  salts  of 
the  metals  used  in  the  electroplating 
process.  Since  at  different  plants, 
different  combinations  of  metals  are 
being  plated  and  since  a  variety  of  rinse 
waters  and  bath  solutions  are  mixed 
and  treated  in  the  wastewater  treatment 
systems,  concentrations  of  BDAT  List 
metals  can  vary  widely.  Wastes 
identified  as  FOOO  are  typically 
generated  as  sludges  that,  for  the 
purposes  of  BDAT,  are  classified  as 
nonwastewaters. 

2.  Applicable/Demonstrated 
Treatment  Technologies.  Because  of  the 
high  water  content  of  the  waste, 
dewatering  technologies  such  as  vacuum 
filtration,  plate  and  frame  pressure 
filtration,  and  centrifugation  have  been 
identified  as  appUcable  technologies  for 
reducing  the  water  entrained  in  the 
waste.  This  generally  will  reduce  the 
volume  of  solid  residuals  that  require 
disposal.  These  technologies,  however, 
are  merely  simple  physical  treatment 
technologies,  lie  Agency  does  not 
believe  that  such  technologies  provide 
any  significant  treatment  of  the  metals 
or  cyanide  contained  in  the  sludge. 
Dewatering  technologies  are  not 
designed  to  provide  chemical  binding  of 
constituents.  Thus,  little  reduction  in 
leachability  of  metals  and/or  cyanide  is 
achieved.  However,  dewatering  can  be 
considered  an  applicable  technology 
when  incorporated  into  a  treatment 
train  that  includes  wastewater 
treatment  technologies  such  as 
chromium  reduction,  cyanide 
destruction,  metals  precipitation, 
settling,  filtration  (or  centrifugation). 
and  soUdification. 

The  Agency  has  identified  a  few  cases 
where  metal  recovery  processes  for  FOOO 
wastes  have  been  performed.  The 
concentrations  and  identity  of  metals  in 
FOOO  wastes  vary  widely  depending  on 
the  specific  metals  used  in  the  plating 
process.  The  Agency  has  determined 
that  while  metal  recovery  processes  are 
appUcable  technologies  for  some  F006 
wastes,  at  this  time,  it  has  not  been  able 
to  define  any  particular  subcategories  of 
F006  wastes  that  would  be  amenable  to 
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a  particular  recovery  process.  EPA  is 
currently  mvestigating  F006  wastes  diat 
are  now  being  recovered,  in  onder  to 
determine  the  waste  characteristics  that 
would  define  these  subcategories. 
Specifically,  EPA  is  investigatiqg  hif^ 
temperature  metak  recovery  for  tkase 
F086  wastes  that  cnntain  greater  &an 
ZS%  aoc  EPA  solicits  cooasMnts  and 
data  &at  can  be  evaluated  for  this  i 


purpose. 

S>A  has  identified  stabilization  as  an 
applicable  technology  for  treatment  of 
nonwastewater  forms  of  FOOS. 
Stabilization  is  designed  to  chemicrily 
bind  metal  constituents  of  the  waste  into 
the  microstructure  of  a  cementitious 
matrix.  Hie  purpose  of  stabilization  is  to 
immobilize  the  metal  constitnents  and 
thereby  reduce  ftes  leacinng  potential. 
A  variety  of  agents,  inchitfing  Portland 
cements,  cement  kiln  dust,  hydrated 
limes,  quick  lime,  fly  ash  and  other 
pozzolanic  materids,  have  been 
demonstrated  to  act  as  fatn(fing  agents 
for  various  types  of  wastes  containing 
metals.  Stabilization  processes  generate 
hardened  solid  residues  that,  for  ttie 
purposes  of  9DAT,  aredassffied  as 
nonw&atewaters.  ine  Agency  toeueves 
that  these  processes  do  not  generate 
wastewato'  residiiate.  l%e  Agency  has 
data  &at  indicate  that  Ais  teclBc^ogy  is 
both  appbcable  and  deraonsfrated  for 
F80B.  EPA  does  not  ooRsider 
stabSization  to  be  an  applicable 
technology  for  the  treatneet  of  cyaude. 

EPA  has  identified  alkaline         | 
chlorination,  wet  air  oxidation,       ' 
ozonation,  electrolytic  oxidatkn,  and 
other  chemical  oxidatioa  as  apfificable 
tadmt^ogies  for  the  trealnent  of 
cyanide  contained  in  POOS  wtastes.  All  of 
these  technologies  are  designed  to 
destroy  csraiide  by  converting  it  to 
carbon  dioxide  aaid  nitrogen  gas.  The 
Agency  is  currently  iavestigsMBg  the  vse 
of  tfiese  technologies  tor  POOS  wastes 
that  contain  treat^le  qaantities  of 
cyanide  to  estabUsfa  that  it  is  | 

demonstrated  for  these  wastes.       ' ' 

3.  Data  Base.  The  Agency  has  nine 
TCLP  data  points  for  iiuiiwimtfwslri 
F006  (sludges)  treated  at  a  comasercial 
treatment  storage,  and  disposal  facility 
using  a  stabilization  tecfainbigjr.  CeBsent 
kiln  dust  was  used  as  the  dienncal 
Undiog  agent  Ail  ^  the  data  pointa 
appear  to  represent  weU-desigeed  aad 
well-operated  treatment  These  data 
pamts  were  used  for  (he  devwlopoMnt  of 
the  BOAT  treatment  staailaids  Iw  the 
metal  ccmstituents. 

Hie  Agency  has  three  TCLP  data 
poii^  for  nonwastewater  F0Q6  (shtdge^ 
treated  at  a  generator^  facility  uakig  a 
stabilization  technology.  Analysis  of  the 
quality  assurance  inibmatioo  for  this 
data  was  incomplete  at  Ifae  tine  of  this 


proposal  Therefore,  these  dstta  points 
were  not  used  far  the  developsMUt  of 
the  BOAT  treatment  atandaids  lar  Iha 
metal  constituents.  This  date  is 
presented  in  the  baokgrsaad  decsmsrt 
for  this  waste 

4.  Itiendficatioa  of  BOAT.  HIAT  far . 
nonwastewater  FOOe  (sladgesj  was 
detenained  to  be  AtabilizatiaB  Xor  the 
metal  cqnstitueats  Data  and 
infomadioa  submitted  hy  the 
coauneicial  hazaBdous  wsaste  tsaatsamt 
industry  indicates  Aat  ihis  technology  is 
being  widely  used  throughout  the  United 
Stetes.  EPA  has  detenniiied  diat  this 
technology  is  both  applicaUe  and 
demonstrated  for  aouwastewater  FOOe 
sladgps  The  Ageni^  cuzeatly  has  no 
data  demons trating  any  other  treatment 
or  recycling  technology  far  metal 
constituents  that  would  be  applicable  to 
all  F006  wastes.  Stabilization  is  judged 
to  be  available  to  treat  the  metal 
constituents  of  F006  wastes  because  (1] 
it  is  coBMDercially  available  or  can  be 
purchased  from  the  technology 
developer  mi  (2j  it  provides  a 
substantial  redoctioo  in  the  leaching 
potent  of  hazardous  constitueBts. 

BOAT  for  F006  wastes  that  also 
contain  cyanide  is  stebiliintinn  of  die 
metal  constituents  preceded  by  a 
pretreatment  step  to  destroy  the 
cyanide.  The  Agency  is  ourreody 
investigatiBg  the  use  of  technologies 
such  «s  alkaline  chJorktation.  wet  air 
oxidaden,  ozonation,  electrdytic 
oxidation,  and  other  cheaucal  oxidation 
as  49plicable  tedmolo^es  for  FOOe 
wastes  that  contain  treateble  quantittes 
of  cyanide.  EPA  tvill  confim  these 
tecluiologies  as  BOAT  when  this  date 
becomes  available. 

5.  Regulated  CoosUtueats  and 
Treatment  Standards.  The  proposed 
regulated  constituents  and  BOAT 
treatment  stendards  for  wastes 
iden^ed  as  POOt  are  listed  in  the  tables 
at  die  end  of  this  section.  The  Ageaty 
believes  thait  cagulating  these 
constituents  wiU  enaore  that  other 
BOAT  List  constituents  moU  be 
effectively  tested  by  the  technologies 
detemuned  to  be  BOAT.  EPA's  rationale 
for  selecting  the  regulated  censtitueBts 
is  presented  in  the  BOAT  Background 
Document  for  this  vfaste  code.  Facihties 
must  Qtmqily  with  these  tseatnaeBt 
standards  poor  to  plannment  of  &ese 
wastes  ia  land  disposal  leiite.  Tluase 
wastes  thsA  as  generated  oatural^  meet 
these  atendaids  are  not  prohibited  from 
djapasal  in  these  units.  Dikftion  to 
achieve  these  treatment  standards  la 
forbiddeB. 

Tneataient  atandaids  for  metal 
constituents  ate  based  on  analyses  of 
leachate  fion  the  TCLP  for  aiD  wastes 
identified  as  nonwastewaters.  The  unite 


of  measiae  for  all  aaaiyses  of  laachate 
ace  iqg/i  for  pads  par  adlioB  «■  a 
wei^  by  voLaaa  basisj.    ^ 

n '*B"*ws«eiMHBi*.  <<ar  anaiH 
Ideataad  as  WOB  mmnatt  walors.  EPA 
is  propoaieg  to  lepdate  twelve 
ransfilarnte  fcaas  the  M3AT  List  ae 
indicatoca  of  afiactiwe  teeataent  «f  Iheae 
wastes.  Seven  af  these  are  jaetal 
conatitHcots  iarinding  nntimaity, 
ataeaic.  harinBi.  cadashm.  total 
rhswiOTV  copper,  lead,  aiokei. 
selenium,  ailiMer,  aad  ctnc.  At  &tt  time  of 
this  i^apaaaL  de  Agency  has  not 
completed  its  evahiation  of  waste 
characteocatton  and  bealmeBt 
iafanaation  for  antimony,  anemc 
barium,  seleniaB  and  cyanide. 
Theretore.  aa  noted  above,  the  Agency 
is  proposing  to  reserve  BOAT  standards 
for  antimony,  arsenic  barium,  seleidura 
and  Cfmnie  until  this  evaluation  can  be 
coaspleted. 

(ii)  Waatewaters.  P006  waste  is  a 
sludge  oennsting  of  precipitated 
residues  geaerated  following  treatenent 
of  electroplatiiig  wastewaters.  The 
tested  wastewater  is  typicafly 
disf^aiged  to  a  POTW  or  to  a  surface 
water  under  a  NPDES  permK.  No 
additional  wastewater  is  typic^y 
generated  during  die  stabdizutioB  of 
nonwastewater  P006  sludges. 

EPA  recognizes  that  wastewater 
forms  of  FOOe  may  be  generated  at  a 
C&tCLA  site,  during  a  corrective  action 
at  a  RCRA  fadlity,  as  a  leacbate^mn  a 
landfill,  or  as  a  residual  from  a 
teatment  process  such  as  sludge 
dewaterii^  or  a  process  other  than 
stabflizafion  tone  that  can  addeve  the 
same  performance).  Since  generation  of 
these  Qrpes  of  wastewaters  may  occur, 
the  Agency  is,  theiefore,  proposing  a 
"teatment  standard"  for  FOOB 
wastewaters  of  "No  Land  Disposal".  By 
establishing  this  stendard.  a  facility  diat 
generates  and  needs  to  teat  a 
wastewater,  can  submit  a  petition  to  the 
Agency  for  a  variance  bom  this 
teatment  standard.  The  Agency 
believes  that  few.  if  any,  petitions  for  a 
variance  w31  be  submitted  because 
facilittes  generally  will  discharge  these 
wastewaters  to  a  POTW  or  sui^ce 
water  under  a  NPDES  permit  However, 
EPA  solicits  cowmentH  from  any  facility 
that  believes  that  efimination  of  land 
disposal  of  these  wastewaters  iu  not 
feasible  ^f^  that  nmnprifaJ  tieatment 
standards  should  be  promulgated. 

EPA  has  receady  learned  that  sosae 
F006  wastewaters  may  be  disposed 
through  andeipiouad  injection.  If  this  Is 
die  case,  die  "No  Land  Disposal" 
standard  would  preclude  contiaued 
injection  of  untreated  wasteuwters 
unless  a  ao  migration  petition  had  been 


granted.  The  Agency  intends  to  seek 
clarification  of  the  circumstances  in 
which  FOOe  wastewaters  are  being 
injected  underground  in  order  to 
determine  whether  the  "No  Land 
Disposal"  standard  should  be  modified. 
The  Agency  thus  seeks  comment  on  the 
circumstances  surrounding  injection  of  ' 
F006  wastewaters,  and  on  the  types  of 
wastes  being  injected. 

BOAT  Treatment  Standards  for  F(X)6 

[Nonwastswatere] 


-  " 

Maximum  for  any  single 
grab  sample 

Consfitu6fTt 

ToM 

TCLP  (mg/0 

(mg/kg) 

Antifnony _ 

(*) 

Arsenic . 

(») 

Barium „ 

(•) 

Cadmium ... 

0.066 

Chromium  (TolaO 

3.8 

Copper 

0.71 

lata - 

0.53 

Nickel 

0.31 

Selenium 

(») 

saw.......     . 

0.26 

zmc 

0.066 

Cyanide—      „     „    . 

(') 

(') 

'  Not  appiicable. 

'Reserved. 

BOAT  Treatment  Standards  for  F006 

[Wasle««lers] 

NO  land  disposal 

b.  KOOl — ^Bottom  sediment  sludge  from 
the  teatment  of  wastewaters  from  wood 
preserving  processes  that  use  creosote 
and/or  pentachlorophenol. 

1.  Industry  Affected  and  Waste 
Description.  The  listed  waste  KOOl  is 
generated  by  facilities  in  the  wood 
preserving  industry.  The  Agency 
estimates  that  there  are  approximately 
400  facilities  that  have  wood  preserving 
processes  that  could  potentially 
generate  KOOl  waste.  While  this  waste 
can  be  generated  in  just  about  all 
portions  of  the  United  States,  a  large 
proportion  of  the  facilities  generating 
KOOl  are  located  in  the  Southeast, 
Northwest  and  Central  parts  of  the 
United  States. 

The  preservation  of  wood  using 
creosote  and/or  pentachlorophenol 
generates  wastewaters  containing 
hazardous  constituents  present  in  the 
preservatives.  The  teatment  by  any 
means  (including  simple  setUing)  of 
these  wastewaters  generates  the  listed 
waste  KOOl. 

'    Untested  KOOl  sludges  consist  of 
approximately  35%  soil,  20%  water,  and 
25%  total  OTganics.  The  organic 


constituents  present  in  the  wastes 
include  pentachlorophenol,  creosote, 
phenolics,  polynudear  aromatics,  and 
some  nonhalogenated  volatiles.  These 
wastes  also  contain  less  than  1%  BDAT 
List  metals.  KOOl  wastes  are 
characterized  by  tjieir  high  filterable 
solids  concentetion  and  high  organic 
content.  These  wastes  are  typically 
generated  as  sludges  that  for  the 
purposes  of  BDAT,  are  classified  as 
nonwastewaters. 

2.  Applicable/Demonstrated 
Treatment  Technologies.  EPA  has 
identified  incineration  in  a  rotary  kiln 
followed  by  stabilization  of  the  resultant 
incinerator  ash  as  applicable 
technologies  for  teatment  of  all 
nonwastewater  forms  of  KOOl.  Rotary 
kiln  incinerators  are  designed 
specifically  to  handle  sludges,  solids, 
tarry  wastes,  and  containerized  liquids 
that  are  difficult  to  atomize  through  a 
liquid  injector.  Many  rotary  kiln 
incinerators  are  also  designed  to 
simultaneously  incinerate  other  liquid 
wastes  or  supplemental  fuel.  The 
purpose  of  incineration  is  to  thermally 
destey  (oxidize)  the  organic 
constituents  of  a  waste.  The  Agency 
recognizes  that  any  technology  such  as  a 
fluidized  bed  or  multiple  hearth 
incinerator  that  is  designed  for  thermal 
destruction  of  sludges,  solids,  or  tarry 
wastes  is  potentially  applicable  to  these 
wastes.  However,  the  Agency  believes 
that  the  performance  of  rotary  kiln 
incineration  attains  the  performance 
achievable  by  other  thermal  destruction 
technologies  that  are  well  designed,  well 
operated,  and  can  handle  sludges  of  this 
type.  These  incinerators  generate  ash 
residues  that  for  the  purposes  of  BDAT, 
are  classified  as  nonwastewaters. 
Scrubber  waters  fiom  air  pollution 
contel  devices  are  often  generated  and 
are  classified  as  wastewaters.  Both  of 
these  residues  must  meet  the  BDAT 
.  teatment  standards  prior  to  placement 
in  land  disposal  units. 

EPA  has  identified  stabilization  as  an 
applicable  technology  for  teatment  of 
certain  nonwastewater  forms  of  KOOl. 
These  include  precipitated  residues  from 
the  teatment  of  wastewaters  (such  as 
scrubber  waters),  as  well  as  ash 
residues  from  incineration.  Stabilization 
is  designed  to  chemically  bind  metal 
constituents  of  the  waste  into  the 
microstructure  of  a  cementitious  matrix. 
The  purpose  of  stabilization  is  to 
immobilize  the  metal  constituents  and 
thereby  reduce  their  leaching  potential. 
A  variety  of  agents,  including  Portland 
cements,  cement  kiln  dust,  hydrated 
limes,  quick  lime,  fiy  ash  and  other 
pozzolanic  materials,  have  been 
demonsteted  to  act  as  binding  agents 
for  various  types  of  wastes  containing 


metals.  Stabilization  processes  generate 
hardened  solid  residues  that  for  the 
purposes  of  BDAT,  are  classified  as 
nonwastewaters.  The  Agency  ^lieves 
that  these  processes  do  not  generate 
wastewater  residuals. 

The  Agency  has  also  identified  a 
wastewater  teatment  system  as  an 
applicable  technology  for  removal  of 
metals  from  wastewater  residuals  (such 
as  scrubber  waters)  generated  during 
teatment  or  handling  of  the 
.  nonwastewater  forms  of  KOOl,  followed 
by  stabilization  of  the  soUd  wastewater 
teatment  residues.  This  wastewater 
teatment  system  includes  a  chemical 
precipitation  step  to  precipitate 
dissolved  metals  as  solids  followed  by  a 
filtetion  step  to  remove  these  solids. 
The  residues  of  this  wastewater 
teatment  system  include  the  tested 
wastewater  and  the  solids  that  are 
classified,  for  the  purposes  of  BDAT,  as 
nonwastewaters.  Further  application  of 
a  stabilization  process  to  these  solids 
may  be  necessary  in  order  to  conform 
with  the  BDAT  teatment  standards  for 
nonwastewaters. 

EPA  has  not  identified  any  facility 
currently  performing  incineration  and 
metals  (ash)  stabilization  of  KOOl  on  a 
commercial  scale.  However,  EPA 
believes  this  technology  is  demonsteted 
for  KOOl  in  that  it  is  being  used  to  teat 
wastes  similar  to  KOOl.  EPA  has 
confirmed  this  judgment  by  using  a  test 
facility  to  incinerate  representative 
samples  of  KOOl  wastes. 

3.  Data  Base.  For  KOOl  waste,  the 
Agency  tested  rotary  kiln  incineration  at 
two  facilities.  The  Agency  has  nine  data 
sets  for  incineration  of  KOOl  waste 
collected  fiom  two  facilities 
representing  both  creosote  waste  and 
pentachlorophenol  waste.  Data 
collected  during  the  testing  of  rotary  kiln 
incineration  technologies  show  that  the 
teatment  systems  were  well  operated. 
The  teatment  residuals  fiom  rotary  kiln 
incineration  (ash  and  scrubber  water) 
are  expected  to  contain  metals  in 
treatable  concentrations.  The  Agency 
has  data  for  stabilization  of  metals  in 
other  incinerator  ash  and  for  chemical 
precipitation  of  BDAT  List  metals  in 
wastewaters. 

The  Agency  examined  all  available 
teatment  data  for  stabilization  of 
similar  incinerator  ash  as  well  as 
chemical  precipitation  for  similar 
wastewaters.  These  data  were  used  to 
develop  teatment  standards  for  BDAT 
List  metals  in  the  teatment  residuals. 

4.  Identification  of  BDAT.  EPA  has 
determined  that  the  teatment  tein 
consisting  of  rotary  kiln  incineration 
followed  by  stabilization  of 
nonwastewater  residuals,  and  chemical 
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pvBcipllcniHi  w  flwtds  nr  ^ 

residaals  faon  i 

level) 

trealBHBt  bjr  BOAT.  TIk  Agency 

available  to  treat  KBOl  beenae  (1)  Aese 
techaologiei  are  rwwrially  av^lable 
technol^iea  and  (2)  teciBeratian 
provides  srtntaiilial  wdacfciBof 
otfaaic  faaxardoos  oeartilaeBtB, 
stabdisatiao  radoces  te  hechaUfitjr  of 
metals  in  the  i 

and  dMaaiad  predpitatiaa  I 
BDATIiat  m^ris  frsai  the  wastewater 
residaal 

S.  HBgukilBu  Gtpstitutnts  txnd 
Treatment  Standearis.  The  proposed 
regidated  ooostitoents  and  BOAT 
treatnent  standards  for  wastes 
identified  as  K091  are  listed  in  the  tables 
at  the  end  of  this  section.  The  Agency 
believes  that  regdating  these 
constitaents  wiU  ensure  Aat  ofter 
BOAT  list  constitaents  wffi  be 
ensdi^eiy  treated  by  the  technologies 
detemdned  to  be  BOAT.  EPA's  ration^ 
for  selecting  (he  regidated  constituents 
is  presented  in  the  BDATBachgroend 
Docaaaent  for  (hu  waste  code.  Facilities 
mast  comply  with  these  treataient 
standards  prior  to  placement  of  these 
wastes  in  land  disposal  onits.  Those 
wastes  that  as  generated  natarally  meet 
these  standards  are  not  prohUMted  from 
disposal  in  these  imits.  Dflotion  to 
achieve  these  treatment  stamteids  is 
forbidden. 

Treatment  standards  for  all  orgaaic 
constituents  are  based  on  analyses  of 
totu  constituent  concentration. 
Treatment  standards  for  metal 
constftaents  are  based  on  analyses  of 
leachate  from  the  TCLP  for  all  wastes 
identffied  as  nonwastewaters  and 
analyses  of  total  coustitueut 
concentration  for  all  waates  identified 
as  wastewaters.  The  nnits  of  measure 
for  aO  total  constituent  analyses  are  ng/ 
kg  (or  parts  per  million  on  a  wei^  by 
we^it  basis)  for  the  nonwastewaters 
and  mg/1  (or  parts  per  million  on  a 
wei^t  by  volurae  basis)  for 
wastewaters.  Toe  umts  of  measure  for 
all  analyses  of  leachate  are  mg/1  (or 
parts  per  miflion  on  a  weight  by  volume 
basis). 

ine  Agency  has  recently  become 
aware  mat  data  exist  that  indicate  the 
presence  of  trace  lev^  of 
polychtonnated  dibenzofuraas  and 
pdyuun  mated  dibenzodioxins  in  some 
KOOl  wastes.  At  tiie  time  of  tiiis 
proposn,  cPA  has  not  completed  its 
evduatien  of  these  data  and  thus,  defers 
its  decision  to  regulate  these- 
constituents  as  imhcators  ti  BDAT 
performance  until  after  tins  evaluatidn 


(IJ  ivOalVlnBI^VNMNiflfa*  TOT  \ 

idesitgied  as  WBW  noawatewateta.  EPA 
is  pefOMng  to  regidate  six  BDAT  list 
Ofigamc  ooaatNueiitB  as  usaicafarB  oi 
eWsoii  we  iaciamatioa  of  these  wastes. 
1  tiese  mciiiQe  iiapntliaieBe. 
penmcuoropaanol.  ^leDanmreBs* 
pjwene.  toluene*  and  xjaenes.  S^\  Is 
also  propoaing  toreg^Bte  tivee  metal 
constitnenis,  copper,  lead  md  zinc  as 
indicators  of  effective  stabiBzatioB  «f 
these  wastes  (based  on  data  from  the 
stabilization  of  tiie  ash  from 
incineration).  EPA's  proposed  standard 
for  pentachlorophenol  is  die  residt  of  a 
relatively  hi^  nnlyticri  quantitaHon 
limit  observed  for  this  partictdat  KBOl 
waste.  EPA  solicits  data  reBecling  the 
quantitation  hnrits  attainable  in  other 
KOOl  wastes. 

(ii)  Wagtewaten.  For  wastes 
identified  as  KOOl  wastewaters,  EPA  is 
proposiiig  to  regtdate  flm  same  six 
BOAT  List  orgaidc  constituents  as 
indicators  fA  Elective  destruction  of 
oiganics  in  the  combustion  unit  tins 
preventing  acciuntdation  off  organics  in 
sG^Botier  waters,  isr  A  is  also  proposing 
to  regulate  copper,  lead  and  xanc  as 
indicators  of  effective  precipitation  of 
nwtal  constituents  from  these  scrubber 
waters. 

BDAT  Treatment  SrMn/mtss  for  NOOI 

rNonwaclewaterel 


c.  KBU-^Jistfflatioa  betloiu  tars  fraat 
the  pra8W«0BaspBeB8l/s 


BOAT  Treatment  Standards  for  KOOl 


1.  indottiy  nffoLtto  tots  iriuste 
Zlescz^tfim.  Hia  listed  araste  KDZZ  is 
gapetatad  by  TJaBnities  in  the  organic 
(JiftHHijM  manufactnnng  inuustty.  Ine 
Agency  esfiawtas  that  tiiere  areai^d 
fatraties  nmt  have  tids  spodfic 
production  process  tibatcoald 


are  located  in  the  Eastern.  Central,  and 
Southern  parts  of  the  Ifaited  States. 

The  cumene  hyditqieroxide  process 
used  ia  msaafncturing  acetone  and 
phenol  fram  cumene  involves:  (IJ 
Oxidatiea  of  auBene  to  a  concentrated 
cumene  faydisperoxide;  (2)  acid 
cleavage  of  the  hydroperoxide  to  phenol 
and  acetone  along  with  a  variety  of 
other  products  (e.g.,  cumylphenols, 
aoetophenene,  dimetfaylphenylcarfainol, 
and  alpha  methylstyrene):  (3) 
neutralization  of  the  cleaved  prodacts 
arith  sodium  hydroxide  or  other  suitable 
base  or  with  ion-exchange  resins;  and 
(4)  separation  of  the  phenol  and  acetone 
usipg  a  seriea  of  distfllation  cohmms. 
The  still  bottoms  from  tiie  distillation 
colimuis  are  RCRA  waste  K022. 

As  initially  generated.  K022  wastes 
are  still  bottoms  that  are  typically 
pumped  directly  from  die  (fistiOation 
unit  as  viscous  organic  liquids,  while 
they  remain  hot.  Upon  cooling,  the 
viscosity  of  the  waste  will  increase  and 
K022  can  become  tarry  and  viscous.  It 
can  be  kept  fiuidized  by  mixing  it  witii 
various  light  hydrocarbons,  waste 
olefinic  «itts  ar  advents,  tf  not  flukhzed 
ar  kept  hat  the  waste  will  eveotuaUy 
harden  into  an  oisanic  solid.  K022 
consists  jHimarily  of  partially 
polymerised  phenolios.  i4aiar 
coBStitaenIs  inohide  acatophenone. 
phenaL  aad  oa^l  i^eaaL  A  total 
carbon  oantant  af  apprexissately  82-63% 
laslms  dm  waste  an  excellent  htel 
sahatiliiie  with  a  very  high  heat  oootent 
reported  as  hi^  as  35.380  B1U  per 
paiad.  A  law  ash  ooaAent  and  a  knv 
chlorine  oonlaBt  an  further  indkatians 
of  Us  aaefakeas  as  a  fiael  aebatitate. 
BDAT  List  otganic  coastiluents  reported 
in  signifioaid  oonoenttatiens  are 
acetnphmnmi.  and  phenoL  Two  other 
BOAT  list  constituents  also  \ 
identifiadinj 
plant  hi 

businsaainfanBatfBa.  Wastes  i 
as  iCOZZ  an  typicatty  ^enmatod  as  aliH 
bottaoH  (hat  fsr  the  purpoaes  of  BOAT, 
are  dasaifiad  as  nonwastewaters. 

Treatment  Technologies,  EPA  has 
idenHfiad  fori  aBbstituti<»  chmI  liquid 
iiifactiuH  incineratiou  as  ai^ticabie 
technolo^es  for  treatsaent  of  BDAT  List 


•^ 


oiganics  contained  in  ncmwastewater 
K0Z2  wastes.  Fuel  substitution  involves 
the  use  of  combustible  organic  wastes 
as  substitutes  for  conventional  foels 
burned  in  high  temperature  iiuhistrial 
processes.  In  order  for  a  waste  to  be  a 
good  candidate  for  a  fuel  substitute,  the 
waste  must  have  a  reasonably  hi|^ 
concentration  of  organic  chemicals  with 
sufficient  heat  content  (BTU  per  pound). 
It  must  also  have  relatively  low 
concentratiaas  of  noncondiastible 
materials  such  as  ash,  water,  metals, 
and  chlorine.  Fuel  substitution,  as  a 
treatment  process,  has  the  same  purpose 
as  incineration:  to  thermally  destroy 
(oxidize)  the  organic  constituents  of  a 
waste.  The  Agency  believes  that  burning 
of  K022  in  a  well  designed  and  well 
operated  high  temperature  industrial 
boiler  or  kiln  attains  the  performance 
achievable  by  other  thermal  destruction 
units  such  as  liquid  injection 
indneratass.  lliese  thermal  destruction 
units  oftea  generate  ash  nsiduas  that 
for  the  purposes  of  BDAT,  are  claMified 
as  nonwastewaters.  Scrubber  waters 
from  air  pottation  control  devices  are 
not  typical^  generated  from  the  units 
using  iC022  as  a  furi  subwtttute.  If  they 
were  genantad.  they  would  be 
claasified  as  wastewatera.  Both  of  these 
restdaes,  if  generated,  mast  meet  the 
BOAT  treatment  standards  prior  to 
placement  in  land  disposal  units. 

EPA  has  identified  stabilization  as  an 
applicable  technology  bx  treatment  of 
K}AT  list  metals  contained  in  the 
inorganic  nonwastewater  forms  of  K022. 
These  inchide  precipitated  residues  frttm 
the  treatment  of  wastewaters  (mixed 
with  or  dativad  from  Ka22  wastes),  as 
well  as  ash  residues  from  incineration. 
Stabilization  is  designed  to  chemically 
bfaid  metal  constituents  of  the  waste  mto 
the  nricrostructure  of  a  cementitious 
matrix.  The  purpose  of  stabiUzatioa  is  to 
immohiHie  die  metal  constituents  and 
thereby  reduce  their  leaching  potential. 
A  variety  of  agents,  including  Pntland 
cements,  cranent  kiln  dust  hydrated 
limes,  quick  lime,  fly  ash  and  other 
pozaolanic  materials,  have  been 
demoostiated  to  act  as  binding  agents 
for  various  types  of  wastes  containing 
metals.  Stabilization  processes  generate 
hardened  solid  residues  that  for  the 
purposes  of  BOAT,  are  classified  as 
nonwastewaters.  The  Agency  believes 
that  timse  processes  do  not  genoate 
wastewater  residuals. 

The  Agency  has  determined  that  six 
of  the  ei|^  fadUtias  that  generate  K0Z2 
are  subsaqoentiy  using  the  waste  as  a 
fuel  substitute.  The  Agiency  has  data 
that  indicate  incineration  caaadifeve 
treatment  levels  similar  to  timse  fuel 
substitution  processes  on  wastes  witii 


similar  waste  characteristics.  Therefore, 
the  Agency  has  determined  that  both 
fuel  substitution  and  incineration  are 
demonstrated  tat  K022  nonwastewaters. 

3.  Data  Base.  For  waste  code  K022, 
the  Agency  has  treatment  data  fiom  two 
facilities  using  fuel  substitution.  EPA 
has  twelve  untreated  and  treated  data 
points. 

4.  Identification  of  BDAT.  EPA  has 
detonrined  that  foel  substihitien 
followed  by  metals  (ash)  stabilizaticHi 
and  metals  precipitation  of  soubber 
water  adiieves  a  performance  level  that 
represents  the  best  demonsfrated 
available  treatment  technology  (BOAT) 
for  nonwastewater  forms  of  K022.  While 
no  q>ecific  data  are  available  on 
incineration  of  K022  in  a  rotary  Itiln, 
EPA  believes  that  it  would  achieve  the 
same  level  of  performance  as  foel 
substitution.  This  treatment  system  is 
judged  to  be  available  to  treat  K022 
because  (l)  the  treatment  system  is 
commerdally  available  and  (2)  the 
system  provides  a  substantial  reduction 
in  the  concentration  of  BOAT  List 
organic  constituents  in  1C022. 

5.  Regulated  Constituenta  and 
Treatment  Standards.  The  proposed 
regulated  constituents  and  BOAT 
treatment  standards  for  wastes 
identified  as  K022  are  listed  in  the  tables 
at  the  end  of  this  section.  The  Agency 
believes  that  regulating  these 
constituents  will  ensure  that  other 
BOAT  List  constitiienU  «vill  be 
effectively  treated  by  the  technologies 
determined  to  be  BOAT.  EPA's  rationale 
for  selecting  the  regulated  constituents 
is  presented  in  the  BOAT  Background 
Document  for  this  waste  code.  Facilities 
must  comply  with  these  treatment 
standards  prior  to  placement  of  these 
wastes  in  land  disposal  units.  Those 
wastes  that  as  generated  naturally  meet 
these  standards  are  not  prohibited  from 
disposal  in  these  units.  Dilution  to 
achieve  these  treatment  standards  is 
forbidden. 

Treatment  standards  for  all  organic 
constituents  are  based  on  analyses  of 
total  constituent  concentration. 
Treatment  standards  for  metal 
constituents  are  based  on  analyses  of 
leachate  fitnn  the  TCLP  for  all  wastes 
identified  as  nonwastewaters  and 
analyses  of  total  constituent 
concentration  for  all  wastes  identified 
as  wastewaters.  The  units  of  measure 
for  all  total  constituent  analyses  are  mg/ 
kg  (or  parts  per  million  on  a  weight  by 
weight  basis)  for  the  nonwastewatera 
and  mg/1  (or  parts  per  million  on  a 
weight  by  volume  basis)  for 
wastewaters.  Hie  units  of  measure  for 
all  analyses  of  leachate  are  mg/1  (or 


parts  per  million  on  a  wei^t  by  volume 
basis). 

(i)  Nonwastewaters.  For  wastes 
identified  as  K022  nonwastewaters,  EPA 
is  proposing  to  regulate  eight 
constituents  from  the  BDAT  List  as 
indicators  of  effective  treatment  of  these 
wastes.  These  indude  toluene, 
acetophenone,  phenol,  diphenylamine, 
diphenyl  nitrosamine,  sulfide,  nickel  and 
total  chromium.  The  standard  for 
diphenylamine  and  diphenylnitrosamine 
is  listed  as  the  sum  of  tiiese  constituents. 
This  is  necessary  bemuse  the  two 
compounds  cannot  be  distinguished 
using  EPA's  standard  analytical  testhig 
procedure.  At  the  time  of  ti^s  pn^MisaL 
the  Agency  has  not  completed  its 
evaluation  of  waste  diaracterization 
and  treatment  data  for  sulfide. 
Therefore,  the  Agency  is  proposing  to 
reserve  a  standard  for  suUSde  until  this 
evaluation  can  be  completed. 

A  sample  of  untreated  ash  fiom  the 
burning  of  IC022  as  a  fuel  suhatitute  was 
analyzed  for  isomers  of  chlorinated 
dibenzofurans  and  chlorinated 
dibenzodioxins.  A  trace  amount  (parts 
per  trillion)  of  tetrachlorodibenzofurans 
(TCDF)  was  detected  in  tiiis  sample. 
This  amount  was  determined  to  be 
below  the  typical  BDAT  quantitation 
level  for  these  compounds.  Therefore, 
the  Agency  is  not  proposing  a  treatment 
standard  for  TCDF.  The  Agency  is 
currentiy  reexamining  the  valictity  of  the 
quantification  of  this  analysis.  K022 
wastes  do  not  typically  have  any 
chlorinated  organics  that  could  be  the 
source  or  precursor  of  the  TCDF.  The 
Agency  is  investigating  potential 
mechanisms  for  its  formation  due  to  the 
presence  of  other  chlorinated  oiganics  in 
the  wastes  that  were  blended  with  the 
K022. 

(ii)  Wastewaters.  No  scrubber  waters 
are  typically  generated  during  the  use  of 
nonwastewater  K022  as  a  fuel 
substitute.  No  additional  wastewater  is 
typically  generated  during  the 
stabilization  of  the  resultant  ash 
residues.  EPA  recognizes  that 
wastewater  forms  of  K022  may  be 
generated  at  a  CERCLA  site,  during  a 
corrective  action  at  a  RCRA  fadUty.  as 
a  leachate  from  a  landfill,  or  as  a 
residual  from  an  incineration  process 
that  does  generate  a  scrabber  water. 
Since  generation  of  these  types  of 
wastewaten  may  occur,  the  Agency  is 
therefore,  proposing  a  "treatment 
standard"  for  IC022  wastewaters  of  "No 
Land  Disposal".  By  estabUshing  this 
standard,  a  facility  that  generates  and 
needs  to  treat  a  wastewater,  can  submit 
a  petition  to  the  Agency  for  a  variance 
from  this  treatment  standard.  The 
Agency  beUeves  that  few  petitions  for  a 
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variance  will  be  submitted.  However, 
EPA  solicita  comments  from  facilities 
that  believe  that  land  disposal  of  K022 
wastewaters  is  unavoidable. 

EPA  has  recently  learned  that  some 
K022  wastewaters  may  be  disposed 
through  underground  injection.  If  this  is 
the  case,  the  "No  Land  Disposal" 
standard  would  preclude  continued 
injection  of  untreated  wastewaters 
unless  a  no  migration  petition  had  been 
granted.  The  Agency  intends  to  seek 
clarification  of  the  circumstances  in 
which  K022  wastewaters  are  being 
injected  underground  in  order  to 
determine  whether  the  "No  Land 
Disposal"  standard  should  be  modified. 
The  Agency  thus  seeks  comment  on  the 
circumstances  surrounding  injection  of 
K022  wastewaters,  and  on  the  types  of 
wastes  being  injected. 

BOAT  Treatment  Standard  for  K022 

[Nonwastewaters] 


Maximum  tor  any  single 
grab  sample 

Corotituont 

Totad 

TCLP  (mg/l) 

composition 
(mg/l(g) 

Phenol 

Totuene 

and 

Suffida 

Chnxniuni  (TotaQ _.. 

Nicke( -J 

19.0 
12.0 
a034 

13.0 

Re- 
served 
(•) 
(') 

(•) 
(*) 
(•) 

•) 

*) 

3.4 
0.25 

>  Not  applicable. 

BOAT  Treatment  Standard  for  K022 

[Wastewaters] 


[No  land  dnposal] 


d.  K046 — Wastewater  treatment 
sludges  from  the  manufacturing, 
formulation,  and  loading  of  lead  based 
initiating  compounds. 

1.  Industry  Affected  and  Waste 
Description.  The  listed  waste  K046  Is 
generated  by  facilities  in  the  explosives 
manufacturing  industry.  The  Agency 
estimates  that  there  are  approximately 
ISO  facilities  that  have  processes  that 
could  potentially  generate  treatment 
sludges  identified  as  K04d. 
Approximately  35  of  these  are 
government  owned  military  facilities. 
While  these  wastes  are  generated  in  just 
about  all  portions  of  the  United  States,  a 
large  proportion  of  the  nonmilitary 
facilities  are  located  in  California,  Utah, 
Missouri  and  Pennsylvania  and  the 


military  facilities  are  located  primarily 
in  Tennessee,  Wisconsin.  Virginia  and 
Illinois. 

Wastewaters  are  produ     1  during 
various  stages  in  the  man      jture  and 
formulation  of  lead-bo""        tiating 
compounds  (ones  thai  uiiuate  other 
explosives)  and  during  the  fabrication  of 
these  compotmds  into  finished  products  ; 
(such  as  ammunition].  These 
wastewaters  are  contaminated  with 
these  initiating  compounds  and  with 
other  feedstock  chemicals.  The 
wastewater  is  treated  by  boiling  and/or 
addition  of  caustic  to  decompose 
residual  explosive  material.  A  sludge  is 
generated  from  this  wastewater 
treatment  and  is  identified  as  the  listed 
waste  K046. 

K046  wastewater  treatment  "sludges" 
are  typically  generated  as  a  fluid 
mixture  consisting  of  approximately  95% 
by  weight  water  and  total  organic 
carbon  content  of  approximately  460 
ppm.  The  primary  BOAT  List  constituent 
in  K046  is  lead.  Wastes  identified  as 
K04e  are  typically  generated  as  sludges 
that  for  the  purposes  of  BOAT,  are 
classified  as  nonwastewaters. 

2.  Applicable/Demonstrated 
Treatment  Technologies.  EPA  has 
identified  stabilization  as  an  applicable 
technology  for  treatment  of 
nonwastewater  forms  of  K046. 
Stabilization  is  designed  to  chemically 
bind  metal  constituents  of  the  waste  into 
the  microstructiire  of  a  cementitious 
matrix.  The  purpose  of  stabilization  is  to 
immobilize  the  metal  constituents  and 
thereby  reduce  their  leaching  potential. 
A  variety  of  agents,  including  Portland 
cements,  cement  kiln  dust,  hydrated 
limes,  quick  lime,  fly  ash  and  other 
pozzolanic  materials,  have  been 
demonstrated  to  act  as  binding  agents 
for  various  types  of  wastes  containing 
metals.  Stabilization  processes  generate 
hardened  solid  residues  that,  for  the 
purposes  of  BOAT,  are  classified  as 
nonwastewaters.  The  Agency  beUeves 
that  these  processes  do  not  generate 
wastewater  residuals. 

EPA  has  not  identified  any  facility 
currently  performing  stabilization  of 
K046  on  a  commercial  scale.  EPA 
believes  stabilization  is  demonstrated 
for  K046,  in  that,  it  is  being  used  to  treat 
wastes  that  EPA  believes  have 
treatability  characteristics  similar  to 
K046.  EPA  has  confirmed  this  judgment 
by  using  a  test  facility  to  stabilize  this 
waste. 

3.  Data  Base.  The  Agency  has  ten 
data  sets  for  K046  nonwastewaters. 
Data  were  collected  by  the  EPA  at  a 
single  test  facility  that  employs 
stabilization  using  various  binder 
materials.  The  ten  data  points  for  K046 


waste  were  obtained  using  the  Toxicity 
Characteristic  Leaching  Procedure  and 
appear  to  represent  proper  design  and 
operation.  These  data  points  were 
considered  in  the  development  of  the 
treatment  standards  for  K04d. 

4.  Identification  ofBDAT.  EPA  has 
determined  that  the  performance 
achieved  by  stabilization  represents 
treatment  by  BOAT.  The  Agency 
performed  an  analysis  of  variance  test 
for  TCLP  performance  levels  achieved 
by  stabilization  using  three  different 
binder  materials:  Portland  cement  kiln 
dust,  and  lime/flyash.  The  results  show 
that  stabilization  using  Portland  cement 
binder  provides  significandy  better 
reduction  with  regard  to  the 
concentrations  of  metals  in  the  leachate 
than  the  other  two  binder  materials 
tested.  Stabilization  is  judged  to  be 
available  to  treat  K046  because  (1]  the 
treatment  system  is  conmiercially 
available  and  (2)  the  system  provides  a 
substantial  reduction  in  the  leachable 
levels  ofBDAT  List  metals  present  in 
the  K046  wastes. 

5.  Regulated  Constituents  and 
Treatment  Standards.  The  proposed 
regulated  constituents  and  BOAT 
treatment  standards  for  wastes 
identified  as  K046  are  listed  in  the  tables 
at  the  end  of  this  section.  The  Agency 
believes  that  regulating  these 
constituents  will  ensure  that  other 
BOAT  List  constituents  will  be 
effectively  treated  by  the  technologies 
determined  to  be  BOAT.  EPA's  rationale 
for  selecting  the  regulated  constituents 
is  presented  in  the  BOAT  Background 
Docimient  for  this  waste  code.  Facihties 
must  comply  with  these  treatment 
standards  prior  to  placement  of  these 
wastes  in  land  disposal  units.  Those 
wastes  that  as  generated  naturally  meet 
these  standards  are  not  prohibited  from 
disposal  in  these  units.  Dilution  to 
achieve  these  treatment  standards  is 
forbidden. 

Treatment  standards  for  metal 
constituents  are  based  on  analyses  of 
leachate  from  the  TCLP  for  all  wastes 
identified  as  nonwastewaters.  The  units 
of  measure  for  all  analyses  of  leachate 
are  mg/l  (or  parts  per  million  on  a 
weight  by  volume  basis). 

(i).  Nonwastewaters.  For  wastes 
identified  as  K04e  nonwastewaters,  EPA 
is  proposing  to  regulate  only  lead  as  an 
indicator  of  effective  treatment  of  these 
wastes.  The  Agency  is  also  proposing  a 
treatment  standard  of  "No  Land 
Disposal"  for  K046  nonwastewaters  that 
are  explosive.  If  a  K046  waste  is 
explosive  and  remains  explosive  after 
treatment  by  solidification  it  should 
meet  the  same  requirements  as  the 
explosive  wastes  identified  as  K044, 


K045  and  K047.  The  Agency  specifically 
requests  conunents  on  this  approach. 

(ii)  Wastewaters.  No  additional 
wastewater  is  typically  generated 
during  the  stabilization  of 
nonwastewater  K046  sludges.  EPA 
recognizes  that  wastewater  forms  of 
K046  may  be  generated  at  a  CERCLA 
site,  during  a  corrective  action  at  a 
RCRA  fac^ty,  as  a  leachate  from  a 
landfill,  or  as  a  residual  bom  dewatering 
or  a  treatment  process  other  than 
stabilization  (one  that  can  achieve  the 
same  performance).  Since  generation  of 
these  types  of  wastewaters  may  occur, 
die  Agency  is  therefore,  proposing  a 
"treatment  standard"  for  K046 
wastewaters  of  "No  Land  Disposal".  By 
establishing  this  standard,  a  facility  that 
generates  and  needs  to  treat  a 
wastewater,  can  submit  a  petition  to  the 
Agency  for  a  variance  bom  this 
treatment  standard.  The  Agency 
believes  that  few,  if  any.  petitions  for  a 
variance  will  be  submitted  because 
these  wastewaters  usually  will  be 
discharged  to  a  POTW  or  to  surface 
waters  following  treatment  to  meet 
NPDES  requirements.    : 

BOAT  Treatment  Standards  for  K046 

[Nonnvastewatersl 


• 

Maidraum  feraiw  *igle 
grab  ■ample 

Constituent 

Total 

composition 

(mg/Kg) 

l(.AP(mg/l) 

Lead..      .. 

(•) 

0.176 

>  Not  applicable. 
BOAT  Treatment  Standards  for  K046 

[Wastewaters  and  Explosive  Nonwastewaters] 

- 

No  Land  Disposal 

e.  K08S— Distillation  bottoms  bom 
aniline  production. 

1.  Industry  Affected  and  Waste 
Description.  The  listed  waste  IC083  is 
generated  by  facilities  in  the  organic 
chemicals  manufacturing  industry.  The 
Agency  estimates  that  there  are  six 
facilities  that  have  this  specific 
production  process  that  could 
potentially  generate  K0B3  waste. 

Aniline  is  produced  almost 
exclusively  by  the  vapor-phase 
reduction  of  nitrobenzene  in  the 
f>resence  of  a  copper  catalyst  In  a 
typical  process,  nitrobenzene  is 
vaporized  and  fed  with  excess  hydrogen 
into  a  reactor.  The  crude  product 
mixture  leaving  the  reactor  consists 
primarily  of  aniline,  water,  hydrogen 
and  some  unreacted  nitrobenzene,  lliis 
mixture  is  condensed  to  separate  the 


aniline/water  mixture  from  the 
hydrogen  gas  stream.  The  two-phase 
aniline/water  mixture  is  then  separated 
in  a  decanter  and  the  aniline  phase  is 
purified  by  a  two-stage  distillation 
process.  Ilie  heavy  ends  from  the 
distillation  process  is  the  listed  waste 
K083. 

Untreated  IC083  wastes  are  viscous 
organic  liquids  consisting  of  45  to  85% 
by  weight  of  a  mixture  of  aniline, 
diphenylamine,  nitrobenzene, 
phenylenediamine,  and  benzene.  It  also 
contains  approximately  15  to  55%  by 
weight  of  odier  unidentified  organics. 
The  BOAT  List  organic  constituents  of 
concern  include  aniline, 
phenylenediamine.  diphenylamine. 
nitrobenzene  and  benzene.  The  heat 
content  of  the  waste  is  approximately 
13,500  BTU  per  pound.  The  total  organic 
halogen  content  of  K0e3  has  been 
reported  to  range  from  0.03  to  0.3%  (as 
Chlorine).  Copper  is  the  only  metal 
anticnpated  to  be  present  and  has  been 
measured  at  2.5  ppm. 

2.  Applicable/Demonstrated 
Treatment  Technology.  The  Agency  has 
identified  liquid  injection  incineration 
and  fuel  substitution  as  applicable 
technologies  for  the  nonwastewater 
forms  of  K083.  These  technologies  have 
been  selected  due  to  the  high  heat  (BTU) 
content  the  low  halogen  content  the 
low  metal  content,  and  the  fact  that  the 
waste  can  be  handled  as  a  liquid. 

EPA  has  identified  fuel  substitution  as 
an  applicable  technology  for  treatment 
of  liquid  forms  of  nonwastewater  K063. 
Fuel  substitution  involves  the  use  of 
combustible  organic  wastes  as 
substitutes  for  conventional  fuels 
burned  in  high  temperature  industrial 
processes.  In  order  for  a  waste  to  be  a 
good  candidate  for  a  fuel  substitute,  the 
waste  must  have  reasonably  high 
concentrations  of  organic  chemicals  in 
order  to  have  sufficient  heat  content  It 
must  also  have  relatively  low 
concentrations  of  noncombustible 
materials  such  as  ash,  water,  metals, 
and  chlorine.  Fuel  substitution,  as  a 
treatment  process,  has  the  same  purpose 
as  incineration;  to  thermally  destroy 
(oxidize)  the  organic  constituents  of  a 
waste.  The  Agency  believes  that  burning 
of  K063  in  a  well  designed  and  well 
operated  high  temperature  industrial 
boiler  or  kiln  attains  the  performance 
achievable  by  other  thermal  destruction 
units  such  as  liquid  incinerators.  Ash 
residues  and  scrubber  waters  are  not 
typically  generated  using  these  fuel 
substitution  processes. 

EPA  has  identified  incineration  in 
units  with  liquid  injection  as  an 
applicable  technology  for  treatment  of 
nonwastewater  forms  of  K083.  Many 
incinerators  are  designed  specifically  to 


handle  only  liquid  wastes,  while  others 
are  designed  to  handle  both  hquids  and 
solids  (or  sludges).  The  purpose  of 
incineration  is  to  thermally  destroy 
(oxidize)  the  organic  constituents  of  a 
waste.  The  Agency  recognizes  thai  any 
technology  that  is  designed  for  thermal 
destruction  of  liquids  is  potentially 
applicable  to  these  wastes.  However, 
the  Agency  believes  that  the 
performance  of  liquid  injection 
incinerators  attains  the  performance 
achievable  by  other  thermal  destruction 
technologies  that  are  well  designed  and 
well  operated.  While  many  Uquid 
incinerators  generate  ash  residues  and 
scrubber  water  residues,  the  Agency 
beUeves  that  all  of  the  facilities  that 
currently  incinerate  K063  or  use  K083  as 
a  fuel  substitute  are  not  generating 
either  of  these  residue  types. 

Liquid  injection  incineration  has  been 
demonstrated  on  a  commercial  basis  for 
the  treatment  of  K083  at  two  of  the 
facilities  that  generate  K063.  Fuel 
substitution  in  a  steam  boiler  has  been 
demonstrated  on  a  commercial  basis  at 
one  of  the  facilities  that  generates  K063. 

3.  Data  Base.  The  Agency  visited  one 
facihty  that  employs  liquid  injection 
incineration  as  a  treatment  for  the  listed 
waste  K083.  According  to  plant 
personnel,  no  residual  ash  or  scrubber 
wastewaters  are  generated  from  this 
treatment  technology.  The  analyses  of 
the  ash  content  of  untreated  K083 
confinned  that  no  ash  could  be  detected 
below  the  limit  of  0.01%  by  weight.  This 
facility  did  not  have  a  vent  scrubber  or 
other  pollution  control  device  on  the 
liquid  injection  incinerator  and, 
therefore,  did  not  generate  any  scrubber 
water. 

4.  Identification  ofBDAT.  EPA  has 
determined  that  the  performance 
achieved  by  liquid  injection  incineration 
or  fuel  substitution  represents  treatment 
by  BOAT.  EPA  has  determined  that 
liquid  injection  incineration  of  K083  can 
be  accomplished  without  generating  any 
residuals,  either  ash  or  scrubber  water. 
Therefore,  the  level  of  performance 
achieved  by  liquid  injection  incineration 
obviously  cannot  be  improved  upon. 
Liquid  injection  incineration  has  been 
demonstrated  on  a  commercial  basis. 
The  Agency  also  believes  this 
technology  is  available  because:  (1)  This 
technology  is  conunercially  available  or 
can  be  purchased  from  a  proprietor  and 
(2)  this  technology  achieves  substantial 
reduction  of  the  hazardous  organic 
constituents  present  in  waste  K083.  Fuel 
substitution  of  K083  is  also  considered 
by  the  Agency  to  be  BOAT.  Fuel 
substitution  has  been  demonstrated  on  a 
commercial  basis. 
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5.  Regulated  Constituents  and 
Treatment  Standards.  The  Agency  is 
proposing  that,  since  no  residuals  are 
anticipated  from  the  use  of  either  BDAT 
technology,  the  BDAT  "treatment 
standard"  for  wastes  identified  as  K083 
is  "No  Land  Disposal".  The  Agency 
recognizes  that  the  possibility  exists 
that  these  wastes  may  be  generated  at  a 
CERCLA  site,  during  a  corrective  action 
at  a  RCRA  facility,  or  from  the  use  of  a 
treatment  technology  that  does  produce 
a  residual.  By  establishing  the  standard 
as  "No  Land  Disposal",  a  facility  that 
does  generates  a  treatment  residual,  can 
submit  a  petition  to  the  Agency  for  a 
variance  from  this  treatment  standard. 
The  Agency  believes  that  few  petitions 
for  a  variance  will  be  submitted. 

EPA  strongly  urges  facilities  that  have 
K083  wastes  that  they  believe  will 
generate  a  treatment  residual,  to       | 
comment  on  this  rule.  Specifically, 
comments  should  provide  the  following: 
(1)  Reasons  why  the  K083  waste 
generated  at  their  site  is  believed  to  be 
different  than  the  waste  described  in 
this  preamble;  (2)  a  description  of  the 
treatment  technology  currently  being 
used  to  treat  the  K083  generated  at  their 
site:  and  (3)  analytical  data,  including 
analyses  for  total  constituents,  on  the 
residuals  (either  ash  or  scrubber  water) 
that  are  generated  by  the  treatment 
technology. 

EPA  has  recently  learned  that  some 
K083  wastewaters  may  be  disposed 
through  imderground  injection.  If  this  is 
the  case,  the  "No  Land  Disposal" 
standard  would  preclude  continued  | 
injection  of  untreated  wastewaters  [ 
unless  a  no  migration  petition  had  been 
granted.  The  Agency  intends  to  seek 
clarification  of  the  circumstances  in 
which  K083  wastewaters  are  being  i 
injected  underground  in  order  to      j 
determine  whether  the  "No  Land 
Disposal"  standard  should  be  modified. 
The  Agency  thus  seeks  comment  on  the 
circumstances  surrounding  injection  of 
K083  wastewaters,  and  on  the  types  of 
wastes  being  injected.  | 

BDAT  Treatment  Standards  for  K083 

[Nonwastawaters  and  Wastewaters] 
No  Land  Disposal 


f.  K086 — Solvent  washes  and  sludges, 
caustic  washes  and  sludges,  or  water 
washes  and  sludges  from  the  cleaning 
tubs  and  equipment  used  in  the 
formulation  of  ink  from  pigments,  driers, 
soaps,  and  stabilizers  containing 
chromium  and  lead.  i 

1.  Industry  Affected  and  Waste    J 
Description.  The  listed  waste  K086  is 
generated  by  facilities  in  the  ink 


formulation  industry.  The  Agency 
estimates  that  there  are  approximately 
460  facilities  that  formulate  ink  and  may 
potentially  generate  KOSe  waste.  While 
this  waste  can  be  generated  in  just 
about  all  portions  of  the  United  States,  a 
large  proportion  of  the  facilities 
generating  K086  are  located  in 
California,  New  Jersey,  and  in  states 
surrounding  the  Great  Lakes. 

By  definition  KOSe  wastes  cem  be  from 
one  of  three  major  subcategories 
(depending  on  the  material  used  for 
washing).  These  are:  (1)  Solvent  washes; 
(2)  solvent  sludges;  and  (3)  caustic/ 
water  washes  and  sludges.  However, 
EPA  is  not  estabUshing  treatment 
standards  at  this  time  for  the  latter  two 
subcategories.  Thus,  the  discussion  that 
follows  relates  only  to  the  solvent 
washes  subcategory.  K086  solvent 
washes  can  also  vary  depending  upon 
which  solvent  is  used  to  clean  the  ink 
formulating  equipment.  The  principal 
solvents  used  include  acetone,  n-butyl 
alcohol,  cyclohexanone,  1,2- 
dichlorobenzene,  ethyl  acetate,  ethyl 
benzene,  methanol,  methyl  isobutyl 
ketone,  methyl  ethyl  ketone,  methylene 
chloride,  naphthalene,  nitrobenzene, 
toluene,  1,1,1,-trichloroethane, 
trichloroethylene.  and  xylenes.  It  is 
important  to  note  that  some  of  these 
solvents  also  fall  under  the  F001-F005 
solvent  listings.  In  such  cases,  the 
treatment  standards  for  the  F001-F005 
wastes  that  were  promulgated  in 
November,  1986,  are  abready  in  effect  It 
should  be  noted,  however,  that 
elsewhere  in  this  notice,  the  Agency  is 
proposing  to  modify  ooe  of  the  solvent 
standards.  This  change  is  not  expected 
to  impact  the  standards  applicable  to 
ink  formulators. 

For  the  purposes  of  investigating 
BDAT,  the  solvent  washes  subcategory 
is  defined  as  those  K086  wastes  which 
are  derived  from  processes  which  have 
used  any  of  the  following  chemicals  as  a 
solvent:  Acetone,  n-butyl  alcohol, 
cyclohexanone,  1,2-dichlorobenzene. 
ethyl  acetate,  ethyl  benzene,  methanol, 
methyl  isobutyl  ketone,  methyl  ethyl 
ketone,  methylene  chloride, 
naphthalene,  nitrobenzene,  toluene. 
1,1,1,-trichloroethane,  trichloroethylene. 
and/or  xylenes. 

The  solvent  washes  usually  contain 
relatively  high  concentrations  of  the 
cleaning  solvents  used  and  low 
concentrations  of  solids.  The  solvent 
sludges  contain  relatively  high 
concentrations  of  solids.  This  difference 
in  solids  content  changes  the 
applicability  of  the  type  of  incineration 
unit  or  fuel  substitution  unit  that  would 
be  necessary  to  destroy  the  organic 
constituents  in  the  waste. 


2.  Applicable/Demonstrated 
Treatment  Technologies.  EPA  has 
identified  fuel  substitution  as  an 
applicable  technology  for  treatment  of 
KOSe  solvent  washes.  Fuel  substitution 
involves  the  use  of  combustible  organic 
wastes  as  substitutes  for  conventional 
fuels  burned  in  high  temperature 
industrial  processes.  In  order  for  a 
waste  to  be  a  good  candidate  for  a  fuel 
substitute,  the  waste  must  have  a 
reasonably  high  concentration  of 
organic  chemicals  in  order  to  have 
sufficient  heat  content.  It  must  also  have 
relatively  low  concentrations  of 
noncombustible  materials  such  as  ash.      . 
water,  metals,  and  chlorine.  Fuel 
substitution,  as  a  treatment  process,  has 
the  same  purpose  as  incineration;  to 
thermally  destroy  (oxidize)  the  organic 
constituents  of  a  waste.  The  Agency 
believes  that  burning  of  K086  as  a  fiiel  in 
a  well  designed  and  well  operated  high 
temperature  industrial  boiler  or  kiln 
attains  the  performance  achievable  by 
other  thermal  destruction  units  such  as    , 
liquid  incinerators.  Any  treatment 
residues  generated  from  the  use  of  these 
fuel  substitution  processes  must  meet 
the  BDAT  treatment  standards  prior  to     . 
placement  in  land  disposal  units. 

Batch  distillation  and  fractional 
distillation  can  be  used  to  separate 
components  having  different  boiling 
points.  Distillation  technologies  can  be 
used  to  recover  solvents  from  the 
solvent  washes  subcategory.  These 
technologies  reduce  the  amount  of 
material  to  be  treated;  nevertheless,  the 
bottoms  from  this  process  would  require 
treatment  by  incineration  prior  to  land 
disposal. 

EPA  has  identified  incineration  in 
units  with  liquid  injection  as  an 
applicable  technology  for  K086  solvent 
washes  as  well  as  incineration  in  a 
rotary  kiln.  Liquid  injection  incinerators 
are  designed  to  only  handle  liquid 
wastes.  Rotary  kiln  incinerators  are 
designed  specifically  to  handle  sludges, 
solids,  tarry  wastes,  and  containerized 
liquids  but,  simultaneously  can  also 
incinerate  injected  liquid  wastes.  The 
purpose  of  all  incineration  is  to 
thermally  destroy  (oxidize)  the  organic 
constituents  of  a  waste.  The  Agency 
recognizes  that  any  technology  such  as  a 
fluid^ed  bed  or  multiple  hearth 
incinerator  that  is  designed  for  thermal 
destruction  is  potentially  applicable  to 
these  wastes.  However,  the  Agency       * 
believes  that  the  performance  of  liquid 
injection  incinerators  attains  the 
performance  achievable  by  other 
thermal  destruction  technologies  that 
are  well  designed  and  well  operated.  For 
the  purposes  of  BDAT,  any  soHd  ash 
residues  are  classified  as 
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nonwastawaters.  Scrubber  waters  from 
air  pollution  control  devices  are 
classified  as  wastewaters.  Both  of  these 
residues  must  meet  the  BDAT  ti-eatinent 
standards  for  the  K086  solvent  washes 
subcategory  prior  to  placement  in  land 
disposal  units. 

EPA  has  determined  that  the 
applicable  technology  for  scrubber 
waters  is  a  waste,wateE  treatment 
system  that  includes  a  hexavalent 
chromium  reduction  step  to  convert  any 
hexavalent  chromium  to  the  trivalent 
state  and  a  chemical  precipitation  step 
°  to  precipitate  dissolved  metals  as  solids 
followed  by  a  filtration  step  to  remove 
these  solids.  The  residues  of  this 
wastewater  treatment  system  include 
the  treated  wastewater  and  the  solids 
that  are  classified,  for  the  purposes  of 
BDAT.  as  nonwastewaters.  Further 
application  of  a  stabilization  process  to 
•these  solids  may  be  necessary  in  order 
to  conform  with  the  BDAT  treatment 
standards  for  K086  nonwastewaters. 

EPA  has  identified  stabilization  as  an 
applicable  technology  for  treatment  of 
K086  nonwastewater  residues  that  do 
not  meet  the  BDAT  standards  for  K086. 
These  include  precipitated  residues  from 
the  treatment  of  K086  scrubber  waters, 
as  well  as  ash  residues  which  may  be 
potentially  generated  from  either 
incineration  or  fuel  subtituHon. 
Stabilization  is  designed  to  chemically 
bind  metal  constituents  of  the  waste  into 
the  microstructure  of  a  cementitious 
matrix.  The  purpose  of  stabilization  is  to 
immobilize  the  metal  constituents  and 
thereby  reduce  their  leaching  potential. 
A  variety  of  agents,  including  Portland 
cements,  cement  kiln  dust  hydrated 
limes,  quick  lime,  fly  ash  and  other 
pozzolanic  materials,  have  been 
demonsfrated  to  act  as  binding  agents 
for  various  types  of  wastes  containing 
metals.  Stabilization  processes  generate 
hardened  solid  residues  that  for  the 
purposes  of  BDAT,  are  considered 
nonwastewaters.  The  Agency  believes 
that  the  majority  of  these  processes  do 
not  generate  residuals  that  are 
considered  wastewaters. 

3.  Data  Base.  The  Agency's  preference 
is  for  total  recycling  for  the  K086  solvent 
washes.  However,  residues  from  batch 
distillation  are  still  bottoms  that  need 
additional  treatment  (i.e..  incineration 
and  stabilization)  prior  to  land  disposal. 
Therefore,  the  Agency  tested 
incineration  for  treatment  of  the  K086 
solvent  washes  subcategory. 

At  an  EPA  testing  facility.  K086 
wastes  from  the  solvent  washes 
subcategory  were  incinerated  in  a  rotary 
kiln/liquid  injection  incinerator.  Tlie 
data  were  collected  by  EPA  at  its  in- 
house  facility.  Operating  data  collected 
during  the  treatment  test  show  that  the 


facility  was  properly  operated  during 
the  time  that  the  waste  was  being 
treated.  Treatment  standards  for  the 
BDAT  List  metals  are  being  transferred 
from  wastewater  metals  treatment  data 
for  similar  wastes  that  have  been 
previously  developed  by  the  Agency. 

4.  Identification  of  BDAT.  Incineration 
is  demonstrated  for  treatiuent  of  BDAT 
List  organics  in  K086  solvent  washes. 
The  resultant  quench  waters  or  scrubber 
waters  are,  for  the  purposes  of  BDAT, 
classified  as  wastewaters.  Treatment  for 
the  removal  of  BDAT  metals  contained 
by  these  wastewaters  will  result  in  a 
sludge,  which  for  the  purposes  of  BDAT. 
are  classified  as  nonwastewaters. 
Further  details  regarding  BDAT 
development  and  data  transfer  are 
provided  in  the  Background  Document 
for  this  waste  code. 

Incineration  of  BDAT  List  organics 
contained  in  the  solvent  washes 
generated  a  scrubber  water  that 
contained  BDAT  List  Metals.  EPA  does 
not  have  treatment  data  specifically  for 
treatment  of  this  scrubber  water.  The 
Agency  does  have  performance  data  on 
a  metal  bearing  wastewater  judged  to  be 
similar  to  the  K086  scrubber  water. 
These  data  consist  of  eleven  data  points 
from  one  facility  using  chromiimi 
reduction  followed  by  lime  precipitation 
and  sludge  fiiti-ation.  The  BDAT  List 
metals  contained  by  the  solid  residual 
generated  from  this  freatment  system 
did  not  require  further  treatment 
because  TCLP  leachate  concentrations 
were  not  found  at  treatable  levels. 

These  technologies  are  judged  to  be 
available  to  treat  these  wastes  because: 

(1)  They  are  commercially  available  or 
can  be  purchased  from  a  proprietor  and 

(2)  they  provide  substantial  reduction  of 
the  concentration  of  hazardous 
constituents  released  into  the 
environment. 

5.  Regulated  Constituents  and 
Treatment  Standards.  As  noted  above, 
the  Agency  is  not  at  this  time,  proposing 
treatment  standards  for  K086  wastes  in 

(1)  the  solvent  sludges  subcategory  or 

(2)  the  caustic/water  washes  and 
sludges  subcategory.  Since  no  standards 
are  being  proposed  for  these 
subcategories,  the  "soft  hammer" 
provisions  apply. 

For  the  purposes  of  proposing  BDAT 
treatment  standards,  the  solvent  washes 
subcategory  is  defined  as  those  K086 
wastes  which  are  derived  from 
processes  which  have  used  any  of  the 
following  chemicals  as  a  solvent: 
Acetone,  n-butyl  alcohol, 
cyclohexanone,  1,2-dichlorobenzene, 
ethyl  acetate,  ethyl  benzene,  methanol 
methyl  isobutyl  ketone,  methyl  ethyl 
ketone,  methylene  chloride, 
naphthalene,  nitrobenzene,  toluene, 


1,1,1,-trichloroethane,  trichloroethylene, 
and/or  xylenes.  These  solvents  are 
chemicals  on  the  BDAT  List  that  are 
typically  used  in  rinsing  inks  and  could 
become  K086  wastes. 

The  proposed  regulated  constituents 
and  BDAT  treatment  standards  for 
wastes  identified  as  K086  in  the  solvent 
washes  subcategory  are  listed  in  the 
tables  at  the  end  of  this  section.  The 
Agency  believes  that  regulating  these 
constituents  will  ensure  that  other 
BDAT  List  constituents  will  be 
controlled  by  the  technologies 
determined  to  be  BDAT.  EPA's  rationale 
for  selecting  the  regulated  constituents 
is  presented  in  the  BDAT  Background 
Document  for  this  waste  code.  Facihties 
must  comply  with  these  treatment 
standards  prior  to  placement  of  these 
wastes  in  land  disposal  units.  Those 
wastes  that  as  generated  naturally  meet 
these  standards  are  not  prohibited  from 
disposal  in  these  units.  Dilution  to 
achieve  these  treatment  standards  is 
forbidden. 

Treatment  standards  for  all  organic 
constituents  are  based  on  analyses  of 
total  constituent  concentration. 
Treatment  standards  for  metal 
constituents  are  based  on  analyses  of 
leachate  from  the  TCLP  for  all  wastes 
identified  as  nonwastewaters  and 
analyses  of  total  constituent 
concentration  for  all  wastes  identified 
as  wastewaters.  The  units  of  measure 
for  all  total  constituent  analyses  are  mg/ 
kg  (or  parts  per  million  on  a  weight  by 
weight  basis)  for  the  nonwastewaters 
and  mg/l  (or  parts  per  million  on  a 
weight  by  volume  basis)  for 
wastewaters.  The  units  of  measure  for 
all  analyses  of  leachate  are  mg/l  (or 
parts  per  million  on  a  weight  by  volume 
basis). 

The  Agency  has  data  that  suggests 
that  approximately  sixteen  different 
BDAT  List  solvents  could  be  used  to 
clean  ink  formulating  equipment.  EPA  is 
concerned  that  regulation  of  only  the 
solvents  that  weile  found  in  the  tested 
waste  matrix  would  present  an 
incentive  to  simply  switch  to  the  use  of 
other  solvents.  For  this  reason,  EPA  is 
proposing  to  regulate  all  sixteen  BDAT 
List  solvents.  EPA  transferred  the 
performance  data  achieved  for  some  of 
these  sixteen  solvents  from  performance 
data  for  other  solvents  that  had  similar 
physical  and  chemical  properties.  The 
Agency  believes  that  the  solvents  that 
have  been  determined  to  be  similar,  can 
be  incinerated  to  the  same  treatment 
concentrations.  Details  on  the  transfer 
of  standards  can  be  found  in  the  BDAT 
Background  Document  for  this  waste 
code.  EPA  solicits  comments  on  this 
transfer  of  performance  data.  The 
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comments  should  provide  data  that  ; 
document  that  the  proposed  BOAT  I 
treatment  standards  are  not  achievable. 

For  wastes  identified  as  K088 
nonwastewaters  and  wastewaters  in  the 
solvent  washes  subcategory,  EPA  is 
proposing  to  regulate  seventeen  organic 
constituents  and  two  metal  constituents 
from  the  BOAT  List  as  indicators  of 
effective  treatment  of  these  wastes. 
These  include  acetone,  n-butyl  alcohol, 
ethyl  acetate,  ethyl  benzene,  methanol, 
mediyl  isobutyl  ketone,  methyl  ethyl 
ketone,  methylene  chloride,  toluene, 
1,1,1,-trichloroethane,  trichloroethylene. 
xylenes,  bis(2-ethylhexyl)phthalate, 
cyclohexanone,  1,2-dichlorobenzene, 
naphthalene,  nitrobenzene,  total 
chromium,  and  lead. 

BOAT  iREATMEtfT  STANDARDS  FOR  K086 

[Noowastamters;  sotvent  washes  subcategoyl 


Consttuant 


MaxMTMjm  for  sny  sifiQto 


TClP(ing/0 


Acetone 

n-Butyl  alcohol. 
Ethyl  acotata.— 
Ethyll 
Metha 
ktlethyl  isotiutyl 

ketone 

Methyl  ethyl  ketovw 
Methylene  chlonile  — 

Tohiena .. 

1,1,1-TrichloroeihMW 
Tnchkxueltiylene 

Xylenes 

bis(2-  _^^^_^__ 

ethylhexyl)phthalata 

Cydohexanone 

1 ,2-Dichlorabenzane .. 


Chnsfflium  (TotaQ. 


(') 
(') 
(') 
(') 
(•) 

(') 
(') 
(•) 
(') 
(•) 
(') 
(•) 

(•) 

(•) 

(•) 

C) 

(•) 

0.094 
0.37 


'  Not  BppliCBW> 

BOAT  TREATTKiBrr  Standards  for  K086 

tWailowlBw:  aolweni  waehea  aubcatagory] 


ConsNiluant 


Acelone» 


rvBu^alcahol 

Ethyl 

Ethyl 

Methanol. 

Methyl  iadiiHlyt  ketone. 

Methyl  athj^  kelone».« 


Toluene.. 

1.1,1-Trt 

I  ncfWjfosviyisfw  «_• 
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■  Not  applicable. 


g.  K087— Decanter  tank  tar  sludge 
from  coking  operations. 

1.  Industry  Affected  and  Waste 
Description.  The  listed  waste  ^0)87  is 
generated  by  facilities  in  the  coking 
industry.  The  Agency  estimates  that 
there  are  36  facilities  that  have  coking 
plants  with  decanter  tanks  and, 
therefore,  could  potentially  generate 
K087  waste.  The  majority  of  these 
facilities  are  located  in  the  Eastern 
United  State^. 

In  the  production  of  coke,  gases 
evolved  from  the  coke  ovens  are 
collected  and  subsequently  cooled.  The 
condensates  and  any  entrained 
particulates  are  (^anneled  to  a  decanter 
tank  where  tar  products  and  ammonia 
liquor  are  separated.  The  heavy  residue 
(sludge)  that  settles  to  the  bottom  of  the 
tank  is  K087  waste. 

KO^  waste  generally  contains  frtim 
six  to  eleven  percent  water  and  89  to  94 
percent  orgcuiic  compounds,  up  to 
twenty  percent  of  which  are  BOAT  List 
semivolatile  organics.  The  principal 
BOAT  List  metals  present  are  arsenic, 
lead,  copper,  and  zinc;  the  maximum 
concentrations  for  these  metals 
measured  in  these  wastes  are  6, 85, 5. 
and  06  ppm.  respectively.  The  waste,  a 
viscous  semisolid  tar,  has  a  heating 
value  of  approximately  15,000  Btu/lb. 

2.  Applicable/pemoastrated 
Treatment  Technologies.  EPA  has 
identified  fuel  substitution  and  rotary 
kiln  incineration  as  applicable 
technologies  for  treatment  of  K0e7 
nonwastewaters.  Fuel  subatitutioa 
involves  the  use  of  combustible  organic 
wastes  as  substitutes  for  conventional 
fuels  homed  in  high  temperature 
industrial  processes.  In  order  for  a 
waste  to  be  a  good  candidate  for  a  fuel 
substitute,  the  waste  most  have  a 
reasonably  high  concentration  of 
organic  chemicals  with  sufficient  heat 
content  (BTU  per  fitoand).  It  must  also 
have  relatively  lew  concentrations  of 
noncombustible  materials  such  as  ash. 

-  water,  metals,  and  chlorine.  Fuel 


substitution,  as  a  treatment  process,  has 
the  same  purpose  as  incineration;  to 
thermally  destroy  (oxidize)  the  organic 
constituents  of  a  waste.  The  Agency 
believes  that  bunUng  of  Koe7  in  a  well 
designed  and  well  operated  high 
temperature  industrial  furnace  or  kiln 
attains  the  performance  achievable  by 
other  thermal  destruction  units  such  as 
rotary  kiln  indneratort.  These  thermal 
destruction  imits  often  generate  ash 
residues  diat,  for  the  purposes  of  BOAT, 
are  classified  as  nonwastewaters. 
Scrubber  waters,  frcun  air  pollution 
control  devices  of  imits  using  K087  as  a 
fuel  substitute,  generally  contain  less 
than  1%  TCX^  and  less  dian  1%  filterable 
solids  and.  therefore,  are  classified  as 
wastewaters  for  the  purposes  of  BDAT. 
Both  of  these  residues  must  meet  the 
BDAT  treatment  standards  prior  to 
placement  in  land  disposal  units. 

Total  recycling  has  been  identified  as 
a  potentially  applicable  technology  for 
K087  wastes.  Total  recycling  involves 
treating  the  K087  waste  for  (1)  reuse  in 
the  coke  ovens  or  (2)  production  of  a 
commercial  tar  product  Treatment  prior 
to  reuse  frequently  involves  mixing  the 
waste  with  a  flushing  liquor,  grinding  in 
a  ball  mill  and  mixing  the  milled 
material  with  coal.  This  K087/coal 
mixture  is  fed  back  to  the  coke  ovens  for 
coke  production.  Alternatively,  the 
waste  may  be  added  to  hot  tar,  ground 
in  a  ball  mill  and  packaged  as  a 
saleable  product.  At  this  time,  however, 
EPA  has  little  data  available  to  define 
which  K087  materials  can  be  benefically 
recycled.  Specific  data  were  submitted 
by  the  American  Iron  and  Steel  Institute 
(AISI)  to  the  EPA  with  respect  to  the 
practice  of  recycling  K087  wastes  (See 
Wednesday.  May  6, 1987.  FR 17019  and 
17020).  These  data  characterize  the  final 
products  (e.g.  coal  tar  and  coke)  that 
result  from  recycling  of  K0B7  and  from 
processing  that  did  not  involve 
recycling.  Only  one  data  point  from  AISI 
characterized  the  raw  K087  decanter  tar 
sludge.  Therefore,  die  Agmcy  solicits 
comments  and  data  to  assist  in 
definition  of  K087  wastes  that  can  be 
recycled. 

Wastewater  residuals  are  generated 
by  some  of  the  technologies  that  are 
designated  as  applicable  to  the 
nonwastewater  forms  of  K087.  The 
applicable  technology  for  these 
wastewaters  is  a  wastewater  treatment 
system  that  includes  a  chemical 
precipitation  step  to  remove  metals  firom 
solution  and  precipitate  them  as  a  solid 
residue  and  a  filtration  step  to  remove 
these  solids.  This  wastewater  treatment 
system  results  in  a  solid  re^ue  that 
generally  contains  greater  than  1% 
filtCTsble  solids  and  is  considered,  for 
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the  purposes  of  BDAT.  a 
nonwastewater.  This  Sohd  residue  must 
conform  with  the  treatment  standards 
for  nonwastewaters.  As  described 
below,  further  application  of  a 
stabilization  process  to  this  residue  may 
be  necessary  in  order  to  meet  the  BDAT 
standards  for  metals  proposed  for 
nonwastewaters. 

EPA  has  identified  stabilization  as  an 
'  applicable  technology  for  treatment  of 
BDAT  List  metals  constituents  in  the 
nonwastewater  K087  wastes  identified 
as  treatment  residuals.  These 
nonwastewaters  include  precipitated 
residues  itom  the  treatment  of 
wastewaters  forms  of  K087,  and  ash 
residues  from  incineration  or  fuel 
subtitution  of  K087,  and  any  other 
nonwastewaters  resulting  from  the 
"mixttue"  or  "derived-fit)m"  rules. 
Stabilization  is  designed  to  chemically 
bind  metal  constituents  of  the  waste  into 
the  microstructure  of  a  cementitious 
matrix.  The  purpose  of  stabilization  is  to 
immobilize  the  metal  constituents  and 
thereby  reduce  their  leaching  potential. 
A  variety  of  agents,  including  Portland 
cements,  cement  kiln  dust  hydrated 
limes,  quick  lime,  fiy  ash  and  other 
pozzolanic  materials,  have  been 
-  demonstrated  to  act  as  binding  agents 
for  various  types  of  wastes  containing 
metals.  Stabilization  processes  generate 
hardened  solid  residues  that,  for  the 
purposes  of  BDAT,  are  classified  as 
nonwastewaters.  The  Agency  believes 
that  these  processes  do  not  generate 
wastewater  residuals. 

All  of  the  applicable  technologies  for 
BDAT  List  organics  in  K087  waste  are 
demonsfrated.  Data  submitted  by 
industry  indicate  that  recycling  and  fuel 
substitution  are  commonly  practiced. 
EPA  has  identified  seven  facilities  that 
use  recycling  and  one  facility  that  uses 
fuel  substitution,  and  believes  many 
other  facilities  also  use  these 
technologies.  The  Agency  has  identified 
one  facility  that  has  used  rotary  kib 
incineration  of  K087  wastes  and  three 
generators  that  send  their  wastes  offsite 
for  multiple  hearth  incineration  of  their 
K087  wastes. 

3.  Data  Base.  For  K087 
nonwastewaters,  the  Agency  has  five 
treated  data  points  (ash  residues) 
showing  treatment  of  BDAT  List 
organics  by  rotary  kiln  incineration  of 
K087  at  an  EPA  test  facility.  Also,  die 
Agency  has  stabiUzadon  performance 
data  us^  lime  and  fly  ash  as  binders 
from  the  treatment  of  wastes  judged  to 
have  similar  chemical  and  physical 
characterisdcs  to  K087  ash  residues. 
These  stabilization  data  demonstrate 
treatment  for  BDAT  List  metals. 

For  K087  wastewaters,  the  Agency 
has  six  treated  data  points  shomng  the 


treatment  of  BDAT  List  organics  by 
rotary  kiln  incineration.  Also,  the 
Agency  has  eleven  data  points  showing 
the  treatment  of  BDAT  List  metals  by 
chemical  precipitation  followed  by 
sludge  filtration  bom.  the  treatment  of 
wastes  judged  to  have  similar  chemical 
and  physical  characteristics  to  K087 
scrubber  waters. 

4.  Identification  of  BDAT.  EPA  is 
proposing  rotary  kiln  incineration  as 
BDAT  for  BDAT  List  organics.  EPA  is 
soliciting  comments  and  data  that 
support  the  fact  that  total  recycling  can 
be  accomplished  for  some  subcategory 
of  K087.  If  EPA  receives  comments  and 
data  that  support  a  determination  that 
total  recycling  can  be  accomplished, 
then  EPA  will  promulgate  "No  Land 
Disposal"  as  a  BDAT  treatment 
standard  for  that  subgroup  of  K087 
wastes.  EPA  has  determined  that  rotary 
kiln  incineration  is  demonstrated  and 
available,  based  on  its  use  treating 
BDAT  List  organics  contained  in  K087 
and  on  its  use  for  wastes  with  chemical 
and  physical  characteristics  similar  to 
K087. 

EPA  has  determined  that  stabilization 
of  K087  ash  is  demonsfrated  for  BDAT 
List  metals  contained  in  K087  ash  based 
on  a  waste  judged  to  have  similar 
chemical  and  physical  characteristics  to 
K087  wastes.  Widi  regard  to  K087 
wastewaters,  EPA  has  identified 
chemical  precipitation  followed  by 
sludge  filfration  is  demonstrated  and 
available,  based  on  the  performance 
treatment  data  from  wastewaters  judged 
to  have  similar  chemical  and  physical 
characteristics  to  K087  wastewaters. 

5.  Regulated  Constituents  and 
Treatment  Standards.  The  proposed 
regulated  constituents  and  BDAT 
treatment  standards  for  wastes 
identified  as  K087  are  listed  in  the  tables 
at  the  end  of  this  section.  EPA's 
rationale  for  selecting  the  regulated 
constituents  is  presented  in  the  BDAT 
Background  Document  for  this  waste 
code.  Facilities  must  comply  with  these 
treatment  standards  prior  to  placement 
of  these  wastes  in  land  disposal  units. 
Those  wastes  that  as  generated 
naturally  meet  these  standards  are  not 
prohibited  fi«m  disposal  in  these  units. 
Dilution  to  achieve  these  treatment 
standards  is  forbidden. 

Treatment  standards  for  all  organic 
constituents  are  based  on  analyses  of 
total  constituent  concentration. 
Treatment  standards  for  metal 
constituents  are  based  on  analyses  of 
leachate  from  the  TCLP  for  all  wastes 
identified  as  nonwastewaters  and 
analyses  of  total  constituent 
concenfration  for  all  wastes  identified 
as  wastewaters.  The  units  of  measure 
for  all  total  constituent  analyses  are  tag/ 


kg  (or  parts  per  miUion  on  a  weight  by 
weight  basis)  for  the  nonwastewaters 
and  mg/1  (or  parts  per  million  on  a 
weight  by  volume  basis)  for 
wastewaters.  The  units  of  measure  for 
all  analyses  of  leachate  are  mg/1  (or 
parts  per  million  on  a  weight  by  volume 
basis). 

Standards  for  BDAT  List  organic 
constituents  in  K067  wastewaters  are 
based  on  concentrations  foimd  in 
scrubber  waters  from  rotary  kiln 
incineration.  Thermal  destruction  in  a 
well-designed  and  well-operated  unit 
results  in  levels  that  are  at  or  near  the 
detection  limit.  Standards  for  metal 
constituents  in  K087  nonwastewaters 
are  based  on  the  fransfer  of  metals 
precipitation/removal  data  for  treatment 
of  wastewaters  containing  metals  of 
similar  concentrations.  These  levels  are 
believed  to  represent  performance  of  the 
best  demonstrated  available 
technologies  for  these  constituents  in 
this  waste  type. 

Standards  for  BDAT  organic 
constituents  in  K087  nonwastewaters 
are  based  on  the  concenfration  found  in 
K087  ashes  from  rotary  kiln  incineration. 
For  BDAT  List  metal  constituents, 
however,  EPA  transferred  stabilization 
performance  data  from  a  waste  judged 
to  have  similar  chemical  and  physical 
characteristics  to  K087  incinerator 
ashes. 

For  wastes  identified  as  K087 
nonwastewaters  and  wastewaters,  EPA 
is  proposing  to  regulate  nine  organic 
constituents  and  two  metal  constituents 
fix)m  the  BDAT  List  as  indicators  of 
effective  treatment  of  these  wastes. 
These  include  acenaphthalene,  benzene, 
chrysene,  fluoranthene,  indeno  (1,2,3-cd) 
pyrene,  naphthalene,  phenanthrene, 
toluene,  xylenes,  lead,  and  zinc. 

BDAT  Treatment  Standard  for  K087 

[Nonwastetwaters] 
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BOAT  TREATMENT  STANDARD  FOR  K087 
(Wastowatofsl 


h.  K009— Untreated  wastewater  from 
the  production  of  2,4- 
dicWorophenoxyacetic  acid  (2,4-D). 

1.  Industry  Affected  and  Waste 
Description.  The  listed  waste  K09g  is 
generated  by  facilities  in  the  organic 
chemicals  manufacturing  industry 
(specifically  pesticides).  The  Agency 
estimates  that  there  is  only  one  facility 
that  produces  2,4-D  and  currently 
generates  K099  waste. 

The  manufacturing  process  for  2,4-D 
includes  the  reaction  of  2.4- 
dichloropfaenol  with  chloroacetic  acid  in 
the  presence  of  sodium  hydroxide, 
hydrochloric  acid  and  a  catalyst.  The 
2,4-D  is  recovered  using  a  solvent  and  is 
then  water  washed  to  form  the  final 
product  The  wastewater  generated  from 
the  recovery  and  water-wash  processes 
is  RCRA  waste  K099. 

The  listed  waste  K099  principally 
consists  of  water,  2,4-D  and  2.4- 
dichlorophenol.  The  specific 
concentrations  have  been  claimed  by 
the  facility  as  confidential;  however,  the 
organic  content  of  the  waste  is  less  than 
one  percent. 

2.  Applicable/Demonstrated 
Treatment  Technologies.  The  treatment 
technologies  that  the  Agency  believes 
are  applicable  are  chemical  oxidation, 
wet  air  oxidation  (a  specialized  form  of 
chemical  oxidation),  carbon  adsorption 
followed  by  incineration  of  the  carbon, 
and  biological  treatment  followed  by 
incineration  of  the  biological  sludge. 
Oxidation  is  a  treatment  process  that 
chemically  destroys  organics  found  in 
solution  by  reaction  with  an  oxidizing 
agent  such  as  oxygen,  chlorine  or 
hydrogen  peroxide.  Wet  air  oxidation  is 
a  treatment  process  that  chemically 
destroys  organics  and  some  inorganics 
by  reaction  wit^  molecular  oxygen  at 
elevated  temperatures  and  pressures. 
Carbon  adsorption  is  the  adsorption  of 
hazardous  constituents  [from  a  liquid  or 


a  gas)  by  snrfeoe  attraction  within  the 
internal  pores  of  the  carbon  granules. 
Biological  treatment  involves  the  use  of 
naturally  occurring,  acclimated 
microorganisms  to  degrade  organic 
contaminants  in  wastewater. 
Incineration  technologies  such  as 
fluidized  bed.  rotary  kiln,  and  liquid 
injection  incineration,  are  destruction 
technolo^es  that  convert  the  waste  to 
carbon  dioxide,  water,  and  other 
combustion  products. 

Of  the  applicable  technologies,  the 
Agency  is  aware  of  one  facility  using 
oxidation  to  treat  K099.  The  Agency  is 
not  aware  of  any  facihty  using  wet  air 
oxidation,  carbon  adsorption  followed 
by  incineration  of  the  carbon,  or 
biological  treatment  followed  by 
incineration  of  the  sludge  to  treat  the 
waste.  The  Agency  did  not  test  these 
technologies  on  the  waste. 

3.  Data  Base.  For  waste  code  K099. 
the  Agency  has  treatment  data  from  one 
facility.  At  this  facility,  the  Agency 
collected  two  treatment  data  sets  for 
chemical  oxidation  of  K099  waste  using 
chlorine. 

4.  Identification  of  BOAT.  The  best 
demonstrated  available  treatment 
technology  (BDAT)  for  KOOQ  waste  was 
determined  to  be  chemical  oxidation 
using  chlorine.  This  treatment  system 
shows  substantial  treatment  for  2,4- 
dichlorophenoxyacetic  acid  (2.4-D).  EPA 
believes  that  chemical  oxidation  with 
chlorine  is  demonstrated  on  K099.  This 
treatment  system  is  judged  to  be 
available  to  treat  K099  because  (1)  the 
treatment  system  is  commercially 
available  and  (2)  the  system  provides  a 
substantial  reduction  in  the 
concentration  of  the  BDAT  List  organic 
constituents  present  in  the  largest 
concentrations  in  K099. 

5.  Regulated  Constituents  and 
Treatment  Standards.  The  proposed 
regulated  constituents  and  BDAT 
treatment  standards  for  wastes 
identified  as  K099  are  listed  in  the  tables 
at  the  end  of  this  section.  The  Agency 
believes  that  regulating  these 
constituents  will  ensure  that  other 
BDAT  List  constituents  will  be 
effectively  treated  by  the  technolo^es 
determined  to  be  BDAT.  EPA's  rationale 
for  selecting  the  regulated  constituents 
is  presented  in  the  BDAT  Background 
Dociunent  for  this  waste  code.  Facilities 
must  comply  with  these  treatment 
standards  prior  to  placement  of  these 
wastes  in  land  disposal  units.  Those 
wastes  that  as  generated  naturally  meet 
these  standards  are  not  prohibited  from 
disposal  in  these  units.  Dilution  to 
achieve  these  treatment  standards  is 
forbidden. 


Treatment  standards  for  all  organic 
constituents  are  baaed  on  analyses  of 
total  constituent  conoentration.  The 
units  of  measure  for  all  total  constituent 
analyses  are  mg/kg  (or  parts  per  million 
on  a  weight  by  weight  basis)  for  the 
nonwastewaters  and  mg/1  (or  parts  per 
million  on  a  weight  by  volume  basis)  for 
wastewaters. 

For  wastes  and  treatment  residues 
identified  as  K099  nonwastewaters  or 
wastewaters.  EPA  is  proposing  to 
regulate  seven  organic  constituents  from 
the  BDAT  List  as  indicators  of  effective 
treatment  of  these  wastes.  These  include 
2,4-dichlorophenoxyacetic  acid  and  six 
chlorinated  dioxins  and  chlorinated 
dibenzofurans.  The  1  ppb  analytical 
detection  limit  for  these  constituents 
described  in  the  final  rule  for  dioxin- 
containing  wastes  (51  FR  40643)  also  is 
used  here.  This  level  represents  the 
analytical  limit  of  detection  that  can  be 
routinely  achieved. 

EPA  specifically  requests  comment  on 
the  selection  of  chlorine  oxidation  as 
BDAT  for  K089.  Chlorine  oxidation  was 
selected  as  the  treatment  technology  for 
the  destruction  of  2,4- 
dichlorophenoxyacetic  acid.  The  data 
indicate  that  this  technology  provides 
significant  reduction  of  this  chemical. 
However,  the  data  appear  to  indicate  a 
slight  increase  in  the  concentration  of 
chlorinated  dioxins  and  dibenzofurans 
(all  values  below  the  routine 
quantitation  limit  of  1  part  per  billion) 
from  the  untreated  waste  to  the  treated 
residuals.  At  this  time,  EPA  is  not 
certain  that  this  implies  that  the  chlorine 
oxidation  process  is  responsible  for  this 
sli^f  increase.  The  Agency  is 
specifically  requesting  comments  and 
data  that  would  indicate  the  existence 
of  an  alternative  treatment  technology 
that  could  achieve  the  same 
performance  for  the  2,4- 
dichlorophenoxyacetic  acid  without  an 
increase  in  the  chlorinated  dioxins  and 
dibenzofurans. 

BDAT  Treatment  Standards  for  K099 
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BDAT  Treatment  Standards  for  K009 

[Wastawatera] 
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L  KlOl— DistiUation  tar  residues  frx>m 
the  distiflation  of  aniline-based 
compounds  in  the  production  of 
veterinary  pharmaceuticals  from  arsenic 
or  organo-vsenic  compounds. 

K102 — ^Residue  bom  the  use  of 
activated  carbon  for  decolorization  in 
the  production  of  veterinary 
pharmaceuticals  from  arsenic  or  otgano- 
arsenic  compounds. 

1.  bidustry  Affected  and  Waste 
Description.  The  listed  wastes  KlOl  and 
KlOZ  are  generated  by  fediitiesin  the 
veterinary  pharmaceuticals 
manufacturing  industry.  The  Agency 
estimates  that  there  are  only  two 
facilities  that  have  production  processes 
that  could  potentiaOy  generate  KlOl  or 
K102  wastes. 

Wastewaters  containing  arsenic  are 
generated  in  the  aumufacture  of  oigano- 
arsenic  veterinary  pharmaceuticals. 
These  wastewaters  are  combined  widi 
process  area  wash  waters  and  are 
pumped  into  a  treatment  system  that 
consists  of  chemical  precipitation  and 
resin  adsorption.  The  resin  column  is 
regenerated  by  a  backwash  of  acetone. 


Hie  9paA  acetone  solvent  mixture  is 
recovered  in  a  distiDation  coluran.  The 
distillation  tar  resiihies  frtnn  the  acetone 
recovery  oolumn  ooostitate  the  bsted 
KlOl  waste. 

The  manvfci^me  of  arseaic- 
contaaiing  pharaiaoeatioals  requires  tfie 
reactian  <rf  an  oiganic  oompoond  wi  A 
inoiganic  arsenk  to  form  the  organic 
arsenical  product,  and  gmerates 
arsenic-contaMng  solid  -wasles 
including  KlOZ  waste.  Tbe  Agency  has 
detailed  process  flow  infomatton 
concerning  the  nanaer  in  «^ich  KKK 
waste  is  generated.  This  ialonnation. 
however,  has  been  cMaied  to  be 
confidential  busiaess  infbnnation  (CBI). 

KlOl  wastes  am  viscous  organie  still 
bottoms  containhig  af^tronraately  19% 
by  weight  ortho-fytaoanffine  and  less 
than  1%  arsenic.  The  heat  ODBtent  of 
these  wastes  is  appivximately  7,000 
BTU  per  pound.  Kioe  wastes  consist 
pHsnarily  <rf  spent  activated  carbon 
contaminated  wtt  approxiffiately  300 
parts  per  million  of  ortho-nitrophewA. 
BDAT  list  organic  constitaents 
identified  as  present  in  KMZ  indode 
phenol  and  ortho«itropbenol.  BDAT 
List  metal  oonstitaents  identffied  as 
present  in  KlOl  and  KlOZinchMle 
antimony,  arsenic  barium,  cadnrinm. 
total  chromiam,  copper,  lead,  nidwi. 
selenitun,  and  cin& 

2.  Applioable/Demomtrated 
Treatment  Technologies.  EPA  has 
identified  incineration  in  a  rotary  Idln  as 
an  applicable  technology  for  treatment 
of  nonwastewater  f  onus  of  KlOl 
identified  as  distiHation  tar  residues  and 
nmnvastawatar  forms  of  KlOZ  identified 
as  activated  carbon  residues.  Rotary 
kiln  incineratws  are  designed 
specifically  to  handle  shidges.  solids, 
tarry  wastes,  and  oontainnized  liquids 
that  are  difficult  to  atomize  duvngh  a 
liquid  injector.  Mtray  rotary  kiln 
incinerators  are  also  designed  to 
simultaneously  incinerate  other  Hquid 
wastes  or  supplemental  fuel.  The 
purpose  of  incineration  is  to  diermally 
destroy  (oxidize)  the  otogenic 
constituents  of  a  waste.  Tbe  Agency 
recognizes  diat  any  technology  soch  as  a 
fluidized  bed  or  multiple  heardi 
incinerator  that  is  deigned  for  thermal 
destruction  of  sludges,  solids,  or  tarry 
wastes  is  potential^  applicable  to  these 
wastes.  HoKvevsr.  the  Agency  believes     . 
that  the  performance  of  rotary  kiln 
incineration  attains  die  perfonnanoe 
achievable  by  other  themal  destruction 
technologies  that  are  weU  desijpied  and 
well  operated.  These  incinerators 
generate  ash  residues  that  for  the 
purposes  of  H)AT.  are  classified  as 
nonwastewaters.  Scrubber  waters  from 
air  pollution  control  devices  are  oft«i 


generated  and  are  dassified  as 
wastewaters.  Bodi  of  these  residues 
must  meet  the  BDAT  treatment 
standards  prior  to  placement  in  land 
disposal  nnits. 

Wastewaters  are  generated  as 
residaalB  by  many  of  die  mcineration 
technologiies  diat  are  designated  as 
appUcaUe  to  the  nonwastewater  forms 
of  KlOl  and  KlOZ.  EPA  has  determined 
that  the  applicable  teduiology  for  diese 
wastewaters  is  a  wastewater  treatment 
system  that  indudes  a  diemical 
precipitation  step  to  precipitate 
dissolved  metals  as  solids  followed  fay  a 
filtration  step  to  remove  these  solids. 
The  rcsidaes  of  this  wastewater 
treatment  system  include  the  treated 
wastewater  and  tbe  solids  that  are 
dassified.  for  the  pun>oses  of  BDAT.  as 
nontasstewaters.  Further  spphcatSon  of 
a  stabilixation  process  to  dwse  solids 
may  be  necessary  in  Arder  to  ounfunu 
with  dw  HIAT  treatment  standards  for 
nonw«slewnters. 

EPA  has  identified  stabilization  as  an 
applicable  tedmolegy  for  treatment  of 
inorganic  nonwastewater  forms  of  KlOl 
and  KlOZ.  These  indude  predpitated 
residues  from  tbe  treatment  of 
wastewaters,  as  well  as  ash  residues 
from  indneretion.  Stabilization  is 
designed  to  chemically  bind  metal 
constituents  of  die  waste  into  the 
microstructure  of  a  oementitious  matrix. 
The  purpose  of  stabilization  is  to 
immobilize  the  metal  constitoeats  and 
thereby  reduce  their  leadiing  potential. 
A  variety  of  agents,  induding  Pordand 
cements.  oesMnt  kiln  dust,  hydrated 
limes,  quick  lime,  fly  ash  end  other 
pozzolanic  materials,  have  hvea 
demonstrated  to  act  as  binding  agents 
for  various  types  of  wastes  containing 
metals.  Stabilization  processes  generate 
hardened  v>M  residues  that,  for  the 
purposes  of  BDAT,  are  classified  as 
nonwastewaters.  The  Agency  believes 
that  these  processes  do  not  generate 
wastewater  residuals. 

EPA  has  not  identified  any  fadlity 
currenUy  performing  indneration  and 
metals  (ash)  stabilization  of  Kicn  or 
KlOZ  cm  a  commercial  scale.  Howrever. 
EPA  believes  this  technology  is 
demonstrated  fm-  KlOl  and  K102  in  that 
it  is  being  used  to  treat  wastes  similar  to 
them  in  regard  to  parameters  affecting 
treatment  selection.  EPA  has  confirmed 
this  judgment  by  using  a  test  fadfity  to 
incinerate  this  waste. 

3.  Data  Base.  For  waste  code  KlOl. 
the  Agency  has  treatment  data  bom  one 
full-scale  facility.  The  Agency  has  four 
data  pointo  of  nntreated  KlOl  waste  and 
three  data  pointa  representing  residual 
concentrations  found  in  the  ash  from 
rotary  kiln  incineration.  The  Agency  has 
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four  scrubber  water  data  points  that 
represent  destruction  of  organic 
compounds  in  the  afterburner  of  the 
rotary  kiln  incinerator. 

For  waste  code  K102,  the  Agency  has 
treatment  data  from  one  full-scale 
facility.  The  Agency  has  four  data  sets 
of  K102  waste  treated  by  rotary  kiln 
incineration.  The  Agency  has  six 
scrubber  water  data  points  that 
represent  destruction  of  organic 
compounds  in  the  afterburner  of  the 
rotary  kiln  incinerator. 

4.  Identification  of  BOAT.  EPA  has 
determined  that  the  performance 
achieved ^y  incineration  followed  by 
metal  stabilization  of  ash  residues 
represents  treatment  by  BDAT  for  both 
KlOl  and  K102.  Incineration  followed  by 
metal  stabilization  is  judged  to  be 
available  to  treat  these  wastes  because: 
(1)  These  technologies  are  commercially 
available  and  (2)  they  provide 
substantial  reduction  in  the  levels  of 
organic  constituents  and  substantial 
reduction  in  the  mobility  of  metal 
constituents  present  in  these  wrastes. 

5.  Regulated  Constituents  and 
Treatment  Standards.  The  proposed 
regulated  constituents  and  BDAT 
treatment  standards  for  wastes 
identified  as  KlOl  and  K102  are  listed  in 
the  tables  at  the  end  of  this  section.  The 
Agency  believes  that  regulating  these 
constituents  will  ensure  that  othei,  j 
BDAT  List  constituents  will  be        I 
effectively  treated  by  the  technologies 
determined  to  be  BDAT.  EPA's  rationale 
for  selecting  the  regulated  constituents 
is  presented  in  the  BDAT  Background 
Document  for  this  waste  code.  Facihties 
must  comply  with  these  treatment 
standards  prior  to  placement  of  these 
wastes  in  land  disposal  units.  Those 
wastes  that  as  generated  naturally  meet 
these  standards  are  not  prohibited  from 
disposal  in  these  units.  Dilution  to 
achieve  these  treatment  standards  a 
forbidden.  | 

Treatment'standards  for  all  orgaiiic 
constituents  are  based  on  analyses  of 
total  constituent  concentration. 
Treatment  standards  for  metal 
constituents  are  based  on  analyses  of 
leachate  from  the  TCLP  for  all  wastes 
identified  as  nonwastewaters  and 
analyses  of  total  constituent 
concentration  for  all  wastes  identified 
as  wastewaters.  The  units  of  measure 
for  all  total  constituent  analyses  are  mg/ 
kg  (or  parts  per  million  on  a  weight  by 
weight  basis]  for  the  nonwastewaters 
and  mg/1  (or  parts  per  million  on  a 
weight  by  volume  basis)  for 
wastewaters.  The  units  of  measure  for 
all  analyses  of  leachate  are  mg/1  (or 
parts  pel  million  on  a  weight  by  volume 
basis). 


Standards  for  organic  constituents  are 
based  on  concentrations  found  in 
scrubber  waters  from  thermal 
destruction  units.  Thermal  destruction  in 
a  well  designed  and  well  operated  unit 
results  in  levels  that  are  at  or  near  the 
detection  limit.  Standards  for  metal 
constituents  are  based  on  the  transfer  of 
metals  precipitation/removal  data  for 
treatment  of  wastewaters  that  contain 
metals  at  similar  concentrations,  lliese 
levels  are  believed  to  represent 
performance  of  the  best  demcmstrated 
available  technologies  for  these 
constituents  in  this  waste  type. 

(i)  Nonwastewaters.  For  wastes 
identified  as  KlOl  and  K102 
nonwastewaters,  EPA  is  proposing  to 
regulate  two  specific  organic 
constituents  that  are  not  included  on  the 
BDAT  List  but  have  been  selected  as 
indicators  of  effective  incineration  of 
these  wastes.  A  standard  for  ortho- 
nitroaniline  is  proposed  for  KlOl  and  a 
standard  for  ortho-nitrophenol  is 
proposed  for  K102. 

B>A  is  also  proposing  to  regulate  nine 
metal  constituents  including  antimony, 
arsenic  barium,  cadmium,  total 
chromium,  copper,  lead,  nickel,  and  zinc 
as  indicators  of  effective  stabilization  of 
these  wastes  (based  on  stabilization  of 
the  ash  from  incineration).  At  the  time  of 
this  proposal,  the  Agency  has  not 
completed  its  evaluation  of  waste 
characterization  and  treatment  data  for 
antimony,  arsenic  and  barium. 
Therefore,  the  Agency  is  proposing  to 
reserve  standards  for  antimony,  arsenic 
and  barium  until  evaluation  can  be 
completed.  The  standards  for  the  other 
metals  are  transferred  fi-om  the 
treatment  of  wastes  judged  to  have 
similar  chemical  and  physical 
characteristics  to  KlOl  and  K102 
incinerator  ashes. 

(ii)  Wastewaters.  For  wastes 
identified  as  KlOl  and  K102 
wastewaters,  EPA  is  proposing  to 
regulate  two  different  organic 
constituents  as  indicators  of  effective 
incineration  of  these  wastes.  A  standard 
for  ortho-nitroaniline  is  proposed  for 
KlOl  add  a  standard  for  ortho- 
nitrophenol  is  proposed  for  K102. 

For  wastes  identified  as  KlOl  or  K102 
wastewaters,  EPA  is  proposing  to 
regulate  five  metal  constituents  bom  the 
BOAT  List  as  indicators  of  effective 
treatment  of  these  wastes.  These  include 
antimony,  arsenic  cadmium,  lead,  and 
mercury.  At  the  time  of  this  proposal, 
the  Agency  has  not  completed  its 
evaluation  of  waste  characterization 
and  treatment  data  for  antimony. 
Therefore,  the  Agency  is  proposing  to 
reserve  a  standard  for  antimony  until 
evaluation  can  be  completed. 


BDAT  Treatment  Standards  for  KlOl 

[Nonwastewaters] 


Maximum  for  any  I 
Qrab  sample 


omisMuarK 


TCLP(mgyi) 


OrttKvNHroMlina 

Antimony 

Arsenic 

Barium 

Cadmium  — .......... 

Chromium  (Total)... 

Copper 

Lead 

Nickel 

Zinc 

>  Not  aooNcabla. 
•Reserved. 


BDAT  Treatment  Standards  for  K101 

[Wastewaters] 


(') 

(») 

(») 

(») 

0.066 
3.8 
0.71 
0.53 
0.31 
0.086 


Constituent 


Maximum  for  any  single 
grabsamptB 


Total 

composition 

(mg/l) 


0.266 
(•) 
2.036 
0.238 
0.110 
0.027 


(') 
(') 
(•) 
(') 
(•) 
(') 


Ortho-NitroaniNna 

Antimony 

Arsenic 

CadiiNum 

Lead 

Mercury 

*  Not  applicable 
•Reserved. 


BDAT  Treatment  Standards  for  K102 

[Nonwastewaters] 


TCLP  (mg/1) 


Constituent 


Maximum  for  any  single 
grab  sample 


TCLP  (mg/1) 


Ortho-Nitrophenol. 

Antimony _ 

Arsenic 

Barium .«««..... 

Cadmium ... » *. 

Qiromium  (TotaO- 

Copper 

Lead 

Nickel 

Zinc 

■  Not  applicabia. 
•Reserved. 


BDAT  Treatment  Standards  for  K102 

[Wastewaters] 


(') 

(•) 

(•) 

(•) 

0.066 
3.8 
0.71 
0.53 
0.31 
0.086 


ConslMuent 


OntwNWfophenol.. 

Antimony 

Arsenic 


Maximum  lor  any  single 
grab  sample 


Total 

compositton 

(mg/1) 


0.028 
(») 
^036 


TCLP  (mg/1) 


(') 
(') 
(') 


BDAT^TREATMBn-  Standaaos  for 
K102-Conliiiued 


[Wastewatara] 

^-ns'sa-^ 

OsnilllMnI 

TqM 

TCU>lw»/» 

Cadmkjfn          ,   ,„ 
Lata          .    „ 

0.238 
0.110 
0.027 

(•) 
<•) 

Mmq^ 

•Not 
•Reaerved. 

j.  K106— Wastewater  treatBient 
sludges  from  the  mercury  ceD  process  in 
chlorine  production. 
.  1.  industry  Affected  and  Waste 
Deacriptkm.  The  listed  waste  KlOB  is 
generated  by  fadtities  in  the  inor^uiic 
chemicals  tadostiy  (spedficaliy  ddorine 
manufactunng  by  the  mercury  cell 
process).  The  Agiency  estimates  that 
there  are  20  facilities  that  have  spedfic 
production  processes  that  could 
potentially  generate  KlOB  waste.  While 
these  fiadlilies  are  distriboted  in  fust 
about  all  r^ions  of  the  United  States,  a 
large  prt^iortiaB  of  diem  are  located  in 
the  Southeast 

Chlorine  is  piodnced  by  the 
electrolytic  decomposition  of  a 
saturated  sodium  chloride  brine 
solution.  One  type  of  electrolytic  cell 
uses  aercury  as  an  electrode.  At  such 
facilities,  process  wastewaters  will 
contain  solable  and  elemental  mercury. 
Treatment  of  this  wastewater  stream  is 
performed  using  chemical  precipitation 
of  die  mercury  (primarily  as  sulfide) 
followed  by  »e(&nentation  or  filtration 
of  die  prec^iitates.  These  residuals  are 
the  listed  waste  K106. 

Untreated  KlOe  wastes  consist 
primarily  of  wato-  ^0%).  mercury  sulfide 
(3%).  other  metal  sulfides  (2%).  and 
diatmoaceoos  earth  or  other  filter  aid 
(35%).  K106  wastes  are  slu^s  and,  for 
the  purposes  of  BDAT,  are  dassified  as 
nonwastewaters.  Treatment  of  K106 
results  in  the  generation  of  solid 
residuals  (nonwastewaters)  and 
wastewaters. 

2.  Applicable/Demortstrated 
Treatment  Technologies.  The  Agency 
has  identified  diermal  recovray 
(retorting)  as  an  applicable  tedmoiogy 
for  noBwastewater  K106.  Retorting  is  a 
metal  recovery  process,  whereby  heat  is 
added  to  volatilize  the  raercory  from  the 
waste.  Elemental  mercury  is 
subsequendy  coodensed  as  a  reuseable 
materiaL  Tlw  residual  waste  from 
retorting  contains  significantly  lower 
concentratiaos  of  mercmy.  Retorting  has 
been  demonstrated  on  KlOB  at  one 
faciUty.  Retorting  is  also  demonstrated 


on  ores  connstiag  pdmarily  of  raercmy 
sulfides  diat  the  Agency  believes  have 
chemical  and  physical  diaracteristics 
similar  to  KlOB  nonwastewaters.  Urns, 
while  EPA  estimates  that  there  are  no 
facilities  cuirendy  retorting  KlOB,  EPA 
has  identified  at  least  one  facility  that 
performs  retorting  of  nercmy  ores  that 
are  comparable  to  the  listed  waste. 
Therefore,  the  Agency  considers  that 
retorting  is  a  demonstrated  technology 
for  KlOB  nonwrastewaters. 

The  Agency  considered  stabilizatiaii 
as  an  applicable  techmdogy  and 
performed  testkig  on  nonwastewater 
KlOB.  Analyses  tmficated  that  no 
significant  reduction  in  leachability  of 
mercury  from  the  waste  was  acfaierved 
by  the  stabilizatian  process.  Therefore, 
the  Agency  concledes  that  stabilization 
is  not  a  demonstrated  techndogy  for 
this  waste. 

The  Agency  has  identified  sulfide 
predpitation  followed  fay  filtration  as  an 
appticaUe  technology  for  KlOB 
wastewaters.  EPA  bdieves  tbat  KlOB 
wastevraters  have  similar  waste 
characteristics  as  wastewater  generated 
bam  die  treatment  of  KOTl  (brine 
purification  muds  from  die  mercmy  cell 
process  in  ddorine  production,  where 
separately  prepurified  brine  is  not  used). 
Sulfide  predpitation  (followed  by 
filtration]  of  mercury  containing 
wastewaters  is  demonstrated  at 
nineteen  or  more  fadlities.  Therefoie, 
the  Agency  believes  diat  suifitle 
predpitation  is  both^qiplicable  and 
demonstrated  for  wastewaters 
generated  from  treatment  of  KlOB 
nonwastewaters. 

3.  Data  Base.  The  Agency  has  nine 
untreated  and  treated  data  points  fitun 
EPA  testing  of  one  facility  on  treatment 
of  KlOB  nonwastewaters  by 
stabilization.  Data  collected  during 
these  tests  show  that  these  technologies 
were  properly  operated.  These  data 
indicated  that  no  significant  reduction  in 
leachability  was  achieved.  Therefore, 
the  Agency  conduded  that  stabilization 
should  not  be  considered  a 
demonstrated  treatment  technology  for 
KlOB. 

The  Agency  has  five  mtreated  and 
treated  date  pointe  from  a  literature 
source  on  the  treatment  of  KlOB 
combined  with  K071  nonwastewaters 
using  dewatering  followed  by  retorting. 
Since  the  source  reports  that  KlOB 
comprised  only  a5%  of  the  feed  to  die 
retort  furnace,  the  Agency  believes  the 
waste  mixture  does  not  snffidently 
represent  the  maiority  of  KlOB  wastes. 
Therefore,  EPA  did  not  consider  these  in 
the  development  of  the  BOAT  taeatment 
standards. 


The  Agency  has  seven  treated  data 
points  fron  the  treatment  erf  KlOB  hy 
retorting.  Howeww,  die  KlOB  treated 
was  not  generated  by  the  conventional 
method  of  aolfide  precipitatim,  but 
consisted  of  elemnital  mercury  that  was 
concentrated  in  the  residual  bota 
membrane  fihration  of  wastewater  from 
the  meicary  ceU  process.  EPA  did  not 
consider  diese  data  to  be  representative 
of  JClOB  nonwastewaters  becaose 
niaeteen  of  die  twenty  facilitiea 
generating  KlOB  corrcndy  generate  a 
mercury  aulfide  sludge  or  residual 
Therefore,  these  data  were  not 
considered  in  Ae  development  of  the 
BDAT  treatment  standards. 

A*  noted  pievioasiy.  die  Agency  also 
has  data  bota  the  retortnig  of  mercury 
sulfide  ores.  EPA  believes  that  die 
similarities  in  chemical  and  physical 
coBposttioo  of  these  ores  and  KlOB 
nonwastewaters  are  sufficient  to  allow 
the  transfer  of  the  retorting  perfonnanoe 
data.  These  data  were  used  for  the 
development  of  the  BDAT  treatment 
standards  for  K106  nonwastevvaters. 

EPA  does  not  have  data  on  treatment 
of  KlOB  wastewaters  generated  as  part 
of  die  retorting  operation.  EPA  beKeves 
that  these  wastewaters  are  similar  in 
chemical  and  physical  composition  to 
wastewaters  generated  in  treatment  of 
K071  by  add  leaching.  Ilierefore,  EPA 
has  transferred  these  performance  levels 
to  KlOB  wastewaters.  The  data  base  for 
K071  wastewaters  consists  of  three 
tmtreated  and  treated  data  points  using 
sulfide  predpitation  followed  by 
filtration.  All  of  these  data  represoit  a 
well  designed  and  well  operated  system 
and  were  used  in  the  development  of  die 
BDAT  standards  for  KlOB  wastewaters. 

4.  Identification  of  BDAT.  H»A  is 
proposing  to  set  BDAT  standards  for 
KlOB  nonwastewaters  based  on  the 
performance  achieveable  by  the 
retorting  of  mercury  sulfide  ores.  The 
Agency  has  determined  tliat  this 
technology  is  both  demonstrated  and 
available.  EPA  is  proposing  to  set  BDAT 
standards  for  KlOB  wastewaters  based 
on  sulfide  precipitation  followed  by 
filtration.  The  Agency  has  determined 
that  sulfide  predpitation  is 
demonstrated  and  avaUable  for 
wastewaters  generated  fixMn  treatment 
of  KlOB  nonwastewaters  (the  sulfide 
residues  must  meet  the  standards  for 
nonwastewaters).  These  technologies 
are  judged  to  be  available  to  treat  these 
wastes  because:  (1)  lliey  are 
ccnnmerdally  available  or  can  be 
purchased  and  (2)  they  provide  a 
substantial  reduction  in  the 
concentrations  of  hazardous 
constituents  that  have  to  be  placed  on 
thelanii 
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The  question  of  identifying  BOAT  for 
K106  also  requires  some  discussion  of 
several  other  EPA  regulations  relating 
specifically  to  burning  hazardous  wastes 
for  materials  recovery  in  industrial 
furnaces,  and  relating  more  generally  to 
the  issue  of  when  secondary  materials 
are  RCRA  solid  wastes  under  such 
circimistances.  The  most  significant 
issue  presented  is  whether  EPA  may 
permissibly  establish  a  BDAT  treatment 
standard  for  the  residual  which  results 
from  retorting  of  this  waste. 

The  initial  question  is  whether 
wastewater  treatment  sludge  from  the 
merciuy  cell  process  is  a  RCRA  solid 
and  hazardous  waste  when  it  is  sent  to 
an  industrial  furnace  for  retorting.  Under 
the  Agency's  existing  regulations,  this 
activity  is  classified  as  the  type  of 
recycling  known  as  "reclamation" 
because  it  involves  recovery  of  metals 
contained  in  the  wastewater  treatment 
sludge  (see  40  CFR  261.1(c)(4)).  Because 
the  material  is  a  listed  sludge,  it  is 
therefore  defined  as  a  solid  waste  under 
40  CFR  261.2(c)(3}. 

The  Agency  believes  that  this  is  an 
appropriate  classification  because  a 
strong  element  of  waste  treatment     | 
would  characterize  this  recycling      | 
activity  (as  noted,  retorting  of  K106  is 
not  currently  practiced).  Storage 
practices  preceding  reclamation  of  this 
waste  also  can  involve  direct  placement 
on  the  land  (for  instance,  in  open  waste 
piles),  another  indication  that  the 
wastewater  treatment  sludge  is  a  waste. 
For  a  more  detailed  discussion  see  50  FR 
641  (January  4, 1985)  which  presents  the 
decision  factors  to  determine  whether 
sludges  and  byproducts  should  be 
designated  as  solid  wastes  when  they 
are  to  be  reclaimed  EPA  has  recently 
proposed  to  codify  these  factors,  with 
some  modifications,  in  its  regulations  (53 
FR  519  and  529,  January  8, 1988). 

The  recent  opinion  of  the  District  of 
Columbia  Circuit  Court  of  Appeals  in 
American  Mining  Congress  v.  EPA  (824 
F.  2d  1177)  does  not  change  this 
analysis.  The  court  stated  that  when  a 
generator  has  a  secondary  material  of 
no  further  use  to  him,  which  he  discards 
by  giving  to  another  person  for 
recycling,  the  material  is  a  "discarded 
material"  within  the  meaning  of  RCRA 
section  1004  (27).  An  example  used  in 
the  opinion  is  used  oil  given  by  the 
original  generator  to  a  second  person  for 
recycling  (824  F.  2d  at  n.  14).  The 
wastewater  treatment  sludge  is  similarly 
discarded  by  the  generator  when  it  is  no 
longer  useful  to  the  original  generator,  is 
given  to  another  entity  foi  recycling,  and 
is  not  recycled  in  the  original  process  or 
even  in  another  chlorine  and  caustic 
soda  process.  Thus,  it  is  not  the  type  of 


in-process,  tmdiscarded  material  used  in 
on-going,  continuous  processes  found  in 
the  American  Mining  Congress  case  to 
be  an  undiscarded  material  (see 
generally,  53  FR  519,  520-521,  and  522- 
523,  January  8. 1988). 

It  should  be  noted  that  even  if  the 
K106  waste  was  not  deemed  to  be  a 
waste  when  it  is  reclaimed  in  processes 
unrelated  to  chlorine  production,.  EPA 
still  could  establish  BDAT  standards  for 
K106  that  is  being  disposed,  or 
otherwise  ensure  that  the  waste  is 
recycled  by  retorting  rather  than  by 
being  land  disposed.  For  example,  the   - 
Agency  could  simply  prohibit  land 
disposal  of  the  waste  and  indicate  that 
retorting  is  BDAT.  The  Agency  also 
could  let  the  statutory  prohibition  for  the 
waste  take  effect,  which  (as  a  practical 
matter)  would  have  the  same  result. 

Since  the  Agency  can  require 
recycling  as  a  BDAT  standard,  it  must 
consider  whether  it  has  authority  to  set 
treatment  standards  for  the  residuals 
that  result  from  retorting.  The  fact  that 
K106  is  a  solid  and  hazardous  waste 
when  it  is  sent  for  retorting  does  not  end 
the  inquiry.  The  Agency  has  discussed 
in  a  number  of  preambles  the  question 
of  whether  a  waste  destined  for  material 
recovery  in  an  industrial  furnace 
continues  to  be  a  waste  when  it  is 
actually  fed  into  the  furnace.  The  issue 
arises  because  industrial  furnaces  are 
normally  used  as  essential  components 
of  industrial  processes,  and  when  they 
are  actually  burning  secondary 
materials  for  material  recovery  can  be 
involved  in  the  very  act  of  production,    . 
an  activity  normally  beyond  the 
Agency's  RCRA  authority  (see  50  FR 
630,  January  4, 1985;  50  FR  49167, 
November  24, 1985;  and  52  FR  16889-990, 
May  6, 1987).  Accordingly,  the  Agency 
has  stated  that  even  when  secondary 
materials  sent  to  be  reclaimed  in  these 
devices  are  wastes  before  they  are 
reclaimed,  they  cease  to  be  wastes 
when  they  are  actually  placed  in  the 
industrial  furnace  for  materials 
recovery.  To  retain  authority  over 
industrial  furnaces  where  waste 
treatment  is  a  driving  element  of  the 
reclamation  activity,  the  Agency  has 
further  stated  that  the  secondary 
material  being  reclaimed  in  the 
industrial  furnace  must  be  "indigenous" 
to  that  furnace  for  it  to  cease  being  a 
waste.  The  Agency  has  proposed  to 
define  "indigenous"  to  be  any  material 
generated  by  the  same  type  of  furnace  in 
which  it  will  be  reclaimed  (see  the 
proposal  in  52  FR  17034.  May  6, 1987). 
The  Agency  suggested  other  possible 
alternatives  in  the  May  6  proposal, 
including  classifying  wastes  that 
contained  insignificant  concentrations 


of  Appendix  vm  constituents  hi  the 
waste  which  are  not  normally  foimd  in 
the  feed  material  to  be  indigenous. 

The  Kioe  sludges  would  not  be 
considered  indigenous,  under  the  May  6 
proposal,  to  the  retort  furnaces  used  as 
the  basis  for  the  proposed  treatment 
standard.  However,  if  an  alternative 
such  as  classifying  wastes  that 
contained  insignificant  concenfrations 
of  other  Appendix  VIII  constituents  to 
be  indigenous  were  finalized,  the  waste 
may  not  be  considered  indigenous.  The 
Agency  solicits  comments  on  the 
similarities  of  the  concentrations  of 
other  Appendix  VIII  constituents  (other 
than  mercury]  that  are  present  in  both 
Kloe  and  the  mercury  ores  that  are 
retorted  in  mining  operations. 

If  such  a  determination  of  indigenous 
is  made  for  K106,  it  would  cease  to  be  a 
solid  waste  when  it  is  retorted-  This 
would  mean  that  the  residuals  produced 
by  the  furnace  during  the  retorting  of  the 
sludge  would  no  longer  automatically  be 
deemed  to  be  a  hazardous  waste  by 
virtue  of  the  "derived-from"  rule  in  40 
CFR  261.2(c),  because  it  would  no  longer 
derive  ttom  treatment  of  a  listed 
hazardous  waste  (the  K106  waste  would 
no  longer  be  a  hazardous  waste  at  the 
moment  of  burning).  Thus,  the  residual 
would  be  a  hazardous  waste  only  if  it 
exhibited  a  characteristic  of  a 
hazardous  waste.  Depending  upon  the 
type  of  device  doing  the  retorting,  and 
the  feed  materials  to  that  device,  the 
residual  might  also  presently  be 
excluded  from  regulation  as  a  waste 
from  the  mining,  beneficiation,  or 
processing  of  an  ore  or  mineral  (see  52 
FR  17012,  May  6, 1987).  Under  these 
circumstances,  the  Agency  probably 
could  not  set  treatment  standards  for  the 
residual  which  does  not  exhibit  a 
characteristic  of  hazardous  waste,  since 
the  land  disposal  prohibitions  apply 
only  to  "hazardous  wastes".  In  addition, 
any  prohibition  for  residuals  exhibiting 
a  characteristic  of  hazardous  waste 
would  take  effect  on  May  8, 1990,  as  a 
third  third  waste. 

Thus,  although  the  Agency  has 
proposed  treatment  standards  based  on 
total  and  leachable  mercury 
concentrations  in  the  residual,  EPA 
solicits  comment  on  the  issues  with  the 
view  that  EPA  could  establish  either 
"total  recycle"  or  "no  land  disposal"  as 
the  treatment  standard  for  K106  should 
it  determine  not  to  set  treatment 
standards  for  the  residual. 

5.  Regulated  Constituents  and 
Treatment  Standards.  The  proposed 
regulated  constituents  and  BDAT 
freatment  standards  for  wastes 
identified  as  K106  are  listed  in  the  tables 
at  the  end  of  this  section.  EPA  is 
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proposing  that  merciuy  is  the  only 
constituent  that  needs  to  be  regulated 
for  wastes  identified  as  K106.  EPA's 
rationale  for  selecting  mercury  is 
presented  in  the  BDAT  Back^und 
Document  for  this  waste  code.  Facilities 
must  comply  with  these  treatment 
standards  prior  to  placement  of  these 
wastes  in  land  disposal  units.  Those 
wastes  that  as  generated  naturally  meet 
these  standards  are  not  prohibited  from 
disposal  in  these  units.  Dilution  to 
achieve  these  treatment  standards  is 
forbidden. 

The  treatment  standards  are  based  on 
analyses  of  total  constituent 
concentration  and  leachate  from  the 
TCLP  for  all  wastes  identified  as 
nonwastewaters  and  analyses- of  total 
constituent  concenfration  for  all  wastes 
identified  as  wastewaters.  The  units  of 
measure  for  total  constituent  analyses 
are  mg/kg  (or  parts  per  million  on  a 
weight  by  weight  basis)  for  the 
nonwastewaters  and  mg/1  (or  parts  per 
million  on  a  weight  by  volume  basis)  for 
wastewaters.  The  units  of  measure  for 
analyses  of  leachate  are  mg/1  (or  parts 
per  million  on  a  weight  by  volume 
basis). 

BDAT  Treatment  Standards  for  Kt06 

[Nonwastewatefs] 


Maximum  for  any  single 
grab  sample 

;      Constituent 

Total 

compoaition 

(mg/Kg) 

TCU>  (mg/0 

Mercury 

630 

0.028 

BOAT  Treatment  Standards  for  K106 

[Wastewaters] 

Maximum  for  any  single 
grab  sample 

Constituent 

Total 

composition 

(mg/1) 

TCLP  (mg/1) 

Mercury 

0.030 

(■) 

>  Not  applicable. 

k.  Revision  of  BDAT  Treatment 
Standard  for  Methylene  Chloride  in 
Wastewaters  from  the  Pharmaceutical 
Industiy  Usted  as  FOOl.  F002,  F003,  F004 
and  /or  F005. 

On  November  7, 1986,  EPA 
promulgated  treatment  standards  for 
regulated  constituents  in  F001-F005 
spent  solvent  wastewaters  and 
nonwastewaters.  Since  that  time,  EPA 
has  collected  additional  data  on  steam 
stripping  of  methylene  chloride  in 
wastewaters  at  similar  concentrations 
as  those  wastewaters  from  the 


pharmaceutical  industry.  Where  EPA 
has  set  a  treatment  standard,  it  is  not 
precluded  from  revising  that  standard 
after  the  statutory  date  provided  that 
rulemaking  procedures  are  followed. 
RCRA  section  3004(m)(l)  specifically 
states  that  treatment  standards  are  to  be 
revised  as  appropriate.  Therefore,  in 
light  of  the  new  data  collected,  EPA  is 
today  reproposing  the  treatment 
standard  for  methylene  chloride  in 
F001-F005  wastewaters  from  the 
pharmaceutical  industry.  The  treatment 
standards  for  all  other  hazardous 
constituents  in  F001-F005  wastewaters, 
and  all  hazardous  constituents  in  FOOl- 
F005  nonwastewaters  are  not  being 
reproposed  and  therefore  remain  as 
promulgated  on  November  7, 1986  (51  FR 
40572).  The  Agency  also  is  not 
reproposing  the  standard  for  methylene 
chloride  in  F001-F005  wastewaters  other 
than  those  from  the  pharmaceutical 
manufacturing  industry. 

EPA  established  two  separate  waste 
treatabiUty  groups  for  wastewaters: 
Methylene  chloride  in  F001-F005 
wastewaters  from  the  pharmaceuticals 
manufacturing  industry  and  all  other 
F001-F005  wastewaters  containing 
methylene  chloride.  A  BDAT  treatment 
.standard  of  12.7  mg/1  was  promulgated 
for  methylene  chloride  in  wastewaters 
in  the  pharmaceuticals  manufacturing 
industry  treatability  group,  based  on  the 
performance  data  for  steam  stripping.  A 
BDAT  treatment  standard  of  0.20  mg/l 
was  promulgated  for  all  other  F001-F005 
wastewaters  containing  methylene 
chloride,  based  on  performance  data  for 
biological  treatment. 

BDAT  for  methylene  chloride  in 
wastewaters  from  the  pharmaceutical 
industry  has  been  confirmed  to  be  steam 
stripping.  Data  was  obtained  from  the 
treatment  of  wastewaters  with  influent 
concenfrations  of  methylene  chloride 
that  are  similar  to  the  infli^ent 
concenfrations  in  wastewaters  from  the 
pharmaceutical  industry.  The  Agency 
has  determined  that  the  wastewaters 
that  were  tested,  are  in  the  same 
freatabihty  group  as  the  wastewaters 
from  the  pharmaceutical  industry  and  is 
fransferring  the  data  and  standards  to 
the  pharmaceutical  industiy. 

The  Agency  is  aware  of  at  least  two 
facilities  that  use  steam  stripping  to 
treat  methylene  chloride  in  wastewater. 
EPA  has  determined  that  steam 
stripping  is  demonstrated  to  treat  FOOl- 
F005.  Steam  stripping  is  judged  to  be 
available  to  treat  these  wastewaters 
because:  (1)  Steam  stripping  is 
commercially  available  or  can  be 
purchased  and  (2)  steam  stripping 
provides  a  substantial  reduction  in  the 
concenfration  of  methylene  chloride  in 


F001-F005  wastewaters  from  the 
pharmaceutical  industry. 

The  revised  BDAT  treatment  standard 
proposed  for  methylene  chloride  in 
wastewaters  identified  as  FOOl,  F002, 
F003,  F004  and/or  F005  from  the 
pharmaceuticals  industry  is  listed  in  the 
table  at  the  end  of  this  section.  (Note 
that  the  proposed  treatment  standard  is 
reflected  in  the  regulations  by  amending 
S  268.41  by  removing  methylene  chloride 
(from  the  pharmaceutical  industry)  and 
its  corresponding  concentratioa  and 
adding  the  revised  treatment  standard  in 
§  268.43.)  Facilities  must  comply  with 
this  treatment  standard  prior  to 
placement  of  these  wastes  in  land 
disposal  units.  Those  wastes  that  as 
generated  naturally  meet  these 
standards  are  not  prohibited  from 
disposal  in  these  units.  Dilution  to 
achieve  these  treatment  standards  is 
forbidden.  The  treatment  standard  is 
based  on  analysis  of  total  constituent 
concentration  and  is  expressed  in  mg/l 
(or  parts  per  million  on  a  weight  by 
volume  basis). 

The  data  and  analyses  used  to 
develop  this  standard  have  been  placed 
in  the  docket  for  today's  proposed  rule 
and  are  available  as  an  addendum  to 
the  backgroimd  document  for  the  final 
rule  for  F001-F005  solvent  wastes. 

BDAT  Treatment  Standards  for  F001, 
F002.  F003.  F004,  and  F005 

[Wastewaters:  pharmaceuticals  industry 
sutxategory} 


Maximum  for  any  single 
grab  sample 

Constituent 

Total 
composition 

cng/i) 

TCLP  (mg/0 

Mettiyiene  diloride 

0.44 

(') 

>  Not  appKcabla. 

1.  K021 — Aqueous  spent  antimony 
catalyst  waste  from  fluoromethanes 
production. 

K025-^istillation  bottoms  from  the 
production  of  nifrobenzene  by  the 
nitration  of  benzene. 

K060  Ammonia  still  lime  sludge  from 
coking  operations. 

Based  oq  available  information,  the 
Agency  believes  that  these  wastes  are 
no  longer  generated,  and  therefore,  are 
not  currently  being  land  disposed.  EPA 
solicits  comment  to  the  contrary.  The 
Agency  is  prohibiting  land  disposal  of 
these  wastes.  This  approach  ensures 
that  these  wastes  will  not  be  land 
disposed  in  the  future. 

The  proposed  treatment  standard  for 
these  wastes  is  "No  Land  Disposal," 
allowing  for  the  possibility  that  these 
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wastes  may  be  generated  at  a  CERCLA 
site  or  during  a  corrective  action  at  a 
RCRA  facility  and  may  require  a 
variance  from  the  treatment  standard. 


BOAT  Treatment  Standards  F( 
K021.K025.ANOK060 

[NoniwastaiMatsrs  and  Wastewaters] 
Ho  Lam  Dmpo&i. 


T 


m.  K044 — Wastewater  treatment 
sludge*  from  the  manufacturing  and 
processing  of  explosives.  i 

K045 — Spent  carbon  from  the  f 
treatment  of  wastewater  containing 
explosives. 

K047— Pink/red  water  from  TNT 
operations. 

EPA  has  determined  that  a  proposed 
standard  of  "No  Land  Disposal"  is 
appropriate  for  K044.  K045,  and  K047 
wastes.  This  determination  is  based  on 
the  fact  that  open  burning  and  open 
detonation  of  reactive  wastes  is  not 
considered  land  disposal.  So  long  as  no 
reactive  constituents  remain  after 
detonation,  there  would  be  no  land 
disposal  of  a  hazardous  waste  (40  CFK 
261.3(aK2)(iii)). 

EPA's  listing  of  K044,  K045,  and  KM7 
was  based  solely  on  the  potential  of 
these  wastes  to  explode.  The  Agency 
does  not  have  any  data  to  suggest  that 
any  hazardous  residuals  are  present 
following  open  burning  or  open        | 
detonation.  However,  EPA  solicits  I 
comments  providing  data  that  show  the 
presence  of  BDAT  List  constituents  in 
treatable  concentrations  in  residuals 
from  managing  these  wastes  in  this 
manner. 

In  the  absence  of  such  data,  EPA 
concludes  that  the  current  practices  of 
open  burning  and  open  detonation 
provide  complete  destruction  of  the 
hazardous  components  of  K044,  K045, 
and  KM7  and  subsequent  land  disposal 
of  resideals  is  mmecessary.  Therefore, 
EPA  is  proposing  "No  Land  Disposd"  as 
the  requirement  for  these  wastes.  This 
standwd  is  consislent  with  EPA's 
general  approach  in  that  the  standard 
provides  a  sigiyficant  reduction  in  the 
hazard  presented  by  these  wastes  and  is 
based  on  demonstrated  and  available 
technology. 

EPA  recognizes  altenn6ve 
tecnnologiea.  seoi  as  BMnention  in 
speddly  designed  mits,  is  beaig 
investigsted  for  wastes  similar  to  K044, 
K045,  nd  K(M7.  By  sstabKatog  a 
treatment  stsidsrd  of  "No  Lmd       | 
Disposal"  rather  than  sHinHiifl  flw  I 
statoloiy  bans  to  take  afisfil.  •  peUthiu 
for  a  vwiance  from  tke  standart  caa  be 
sufandtlad  to  the  Agency  forcralnation. 


BDAT  Treatment  Stanoaros  for 
K044,  K045,  AND  K047 

[Nonwastawateis  and  Wasteiwatersl 


CNo  Land  DwpoMrfl 

n.  Wastes  for  Which  EPA  is  Proposing 
No  Treatment  Standards  (Including  all 
Chemical  Specific  P  and  U  Wastes). 

F007 — Spent  cyanide  plating  bath 
solutions  from  electroplating  operations. 

F008 — Plating  bath  sludges  from  the 
bottom  of  plating  baths  from  the 
electroplating  operations  where 
cyanides  are  used  in  the  process. 

F009 — Spent  stripping  and  cleaning 
bath  solutions  from  electroplating 
operations  where  cyanides  are  used  in 
the  process. 

F019 — Wastewater  treatment  sludges 
from  the  chemical  conversion  coating  of 

aluminum. 

KOll — ^Bottom  stream  from  the 
wastewater  stripper  in  the  production  of 
acrylonitrile. 

K013 — Bottom  stream  from  the 
acetonitrile  column  in  the  production  of 
acrylonitrile. 

K014 — ^Bottoms  from  the  acetonitrile 
purification  column  in  the  production  of 
acrylonitrile. 

K017 — Heavy  ends  (still  bottoms) 
from  the  purifrcatitm  column  in  the 
production  of  epichlorohydrin. 

K031 — By-product  salts  generated  in 
the  production  of  MSMA  (monosodium 
methanearsenate)  and  cacodylic  acid 

K035 — Wastewater  treatment  sludges 
generated  in  the  production  of  creosote. 

K084 — ^Wastewater  treatment  sludges 
generated  during  the  production  of 
veterinary  friiarmaceuticals  from  arsenic 
or  organo-arsenic  compounds. 

KOes — Distillation  or  fractionation 
column  bottoms  from  the  production  of 
chlorobenzenes. 

AD  remaining  "Rrst  Third"  wastes 
originally  listed  under  §  261.33  (e)  and 
(f)  (i-s..  diose  be^nung  with  a  T^  or 
"U"). 

7^  Agency  has  not  completed  its 
evahntion  of  BDAT  for  time  wastes 
and  is  not  proposing  treetaient 
standards  at  this  time.  Therefore,  the 
Agency  will  not  promulgate  standards 
for  these  wastes  by  their  statatory 
dead&ie  of  August «,  1968.  RCRA 
section  300«(g)(Q  (42  U.S.C.  6184^6)) 
provides  «kat  tfVA  faib  te  sal 
treatment  slandaids  for  oiy  haaaidoas 
waste  ineladsd  in  the  schadole 
promulgated  aa  May  28,  lOn-fSl  FR 
19300)  by  the  statatory  deadfae.  such 
waste  SMy  bekad  djspaead  la  a  laadfill 
or  surface  anpaanteaat  Sidy  if  the 
facility  meets  certain  statutory 


requirements  and  only  until  May  8, 1990. 
These  requirements  have  been  termed 
the  "soft  hammer"  provisions. 

Wastes  identified  as  KOll,  K013,  and/  , 
or  K014  are  wastes  generated  from  the 
production  of  acrylonitrile.  Information 
suppUed  by  industry  trade  associations 
indicate  that  many  of  the  facilities  are 
combining  KOll  and  K013  and  removing 
filterable  solid  materials  prior  to 
disposal  of  the  filtrate  in  underground 
injection  wells.  The  filtered  KOll  and 
K013  residues  are  often  combined  with 
K014  and  incinerated  in  a  hazardous 
waste  incinerator.  The  Agency 
anticipates  that  many  facilities  will 
submit  petitions  for  evaluation  of  "no 
migration"  from  these  underground 
injection  units  into  which  filtrates  of 
KOll  and  K013  are  being  injected.  At 
this  time,  EPA  has  not  completed  its 
investigation  of  the  incineration  of  the 
filtered  residuals  nor  has  it  evaluated  a 
"no  migration"  petition  specific  to  these 
waste  codes.  EPA  anticipates  that  it  will 
establish  treatment  standards  based  on 
analysis  of  the  performance  of 
incineration  or  based  on  an 
exfrapolation  of  data  for  wastes  with 
similar  physical  and  chemical 
characteristics.  This  investigation  of 
KOll.  K013,  and  K014  will  not  be 
completed  in  time  for  proposal  and 
promulgation  by  the  statutory  deadline 
of  August  8, 1968.  Therefore,  until  EPA 
promulgates  treatment  standards  (and 
until  May  8, 1990).  Uie  "soft  hammer" 
provisions  would  apply  to  these  wastes 
if  they  are  placed  in  land  disposal  units. 

Finally,  EPA  notes  that  many  of  these 
wastes,  when  existing  as  untreated 
wastes,  are  already  prohibited  from  land 
disposal  because  diey  are  Catifbmia  List 
wastes.  The  liquid  cyanide  wastes,  for 
example,  could  exceed  the  statutory 
prohibition  levels  for  cyanide.  Several  of 
the  organic  haxardous  wastes 
undoubtably  exceed  the  statutory  levels 
for  wastes  containing  halogenated 
organics  (HOC  wastes).  To  the  extent 
that  these  wastes  are  prohibited  under 
the  California  List  rule  (52  FR  25773.  July 
8, 1987)  or  statutory  provisions  (RCRA 
section  3004(d)(2)]  and  also  fall  under 
the  soft  hannaer.  the  California  List 
prohilntions  and  treatment  standards  (if 
any)  apply.  Thus,  for  example,  any 
proidb^ted  H0C  wastes  that  also  are 
First  Third  "soft  hammer"  wastes  would 
have  to  be  incinerated  before  land 
dispoaaL 

o.  Baming  in  industrial  Boilers  and 
Industrial  Funacas  as  BDAT  for  HdC's. 

EPA  has  also  deddad  to  repropose  for 
additioiial  coannent  a  netka  that 
appeared  in  the  May  6, 1967,  proposed 
rulto  on  boilers  and  indastiial  fuznaces 
burning  hazardous  wastes.  52  FR  17021. 
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This  proposal  would  have  allowed 
burning  in  industrial  boilers  and 
furnaces  to  be  considered  BDAT  for 
California  List  HOCs.  Although  most  of 
the  comments  supported  this  approach, 
EPA  is  soliciting  further  conunent.  We 
note  that  this  rule  might  become 
effective  a  short  time  before  final 
permitting  and  interim  status  standards 
for  emissions  from  these  devices 
become  effective  (current  schedules  call 
for  the  boiler  and  industrial  furnace 
rules  to  be  promulgated  eariy  in  1980). 
EPA  is  tentatively  prepared  to  accept 
this  possibility  because  these  devices 
are  likely  to  be  operated  efficiendy  so  as 
to  achieve  substantial  destruction  of  the 
HOCs  in  the  waste.  This  is  because 
industrial  boilers  and  industrial  furnaces 
have  a  commercial  purpose  which 
requires  relatively  efficient  burning  (see 
S  260.10  definitions  of  "boiler"  and 
"industrial  furnace"  which  require,  for 
boilers,  energy  recovery  efficiency  of  60 
percent  and  75  percent  export  and 
utilization  of  recovered  energy,  and,  for 
industrial  furnaces,  that  the  device  be 
an  integral  part  of  a  manufacturing 
process).  In  addition,  non-industrial 
boilers,  some  of  which  might  be 
expected  to  destroy  HOCs  less 
efficiendy,  are  essentially  prohibited 
from  burning  hazardous  waste  at  all. 
Section  2ee.31(b). 

The  rule  as  proposed  would  amend 
S  266.42(a)(2)  to  say  that  boilers  and 
industrial  furnaces  burning  in 
accordance  with  applicable  regulatory 
standards  could  bum  HOCs.  When  Part 
266  standards  exist  for  these  devices, 
the  devices  thus  must  meet  these 
standards.  Until  then,  they  would  have 
to  meet  other  applicable  Federal,  state, 
and  local  standards. 

11.  Requirement  that  Hazardous 
Waste  Derived  Products  Used  in  a 
Manner  Constituting  Disposal  Meet 
BDAT  in  Order  to  Remain  Exempt  from 
Regulation 

Under  the  Agency's  rules,  hazardous 
secondary  materials  being  used  in  a 
manner  constituting  disposal  are  defined 
fas  solid  and  hazardous  wastes.  40  CFR 
261.2(c)(1).  Examples  are  use  of 
hazardous  waste  as  dust  suppressants, 
road  base  material,  or  fertilizers. 
Products  produced  from  hazardous 
secondary  materials,  which  are  placed 
on  or  applied  to  the  land,  are  likewise 
defined  as  solid  and  hazardous  wastes 
(assuming  the  waste-derived  product 
remains  hazardous,  per  the  definitions 
in  9  281.3).  40  CFR  261.2(c)(1)(B).  If  die 
hazardous  waste  component  has 
"undeigone  a  chemical  reaction  in  the 
course  of  producing  the  product  so  as  to 
become  inseparable  by  physical 
means",  then  such  waste-derived 


products  used  in  a  manner  constituting 
disposal  are  not  presendy  subject  to 
federal  regulation.  40  CFR  266i20(b). 
Commercial  waste-derived  fertilizera 
are  likewise  presendy  exempt  fiom 
Federal  SubtiUe  C  regulation.  The 
question  we  are  addressing  here — and 
also  addressed  in  a  more  specific 
content  for  waste-derived  fertilizers 
produced  from  waste  K061  in  the  April 
8. 1988  proposed  rule — is  whether 
waste-derived  products  whose 
placement  on  the  land  is  presently 
exempt  from  Federal  regulation  should 
be  allowed  to  be  placed  on  the  land  if 
they  don't  meet  the  BDAT  treatment 
standards  for  each  prohibited  hazardous 
waste  that  they  contain. 

The  Agency  is  proposing  to  qualify  the 
exemption  from  regulation  for 
hazardous  waste-derived  products  that 
are  used  in  a  manner  constituting 
disposal  (S  266.20(b))  to  provide  diat 
such  waste-derived  products  must  meet 
any  (and  all)  applicable  treatment 
standard(s)  in  Subpart  D  of  Part  268  for 
the  waste.  The  Agency  believes  that  this 
approach  is  warranted  for  the  following 
reasons. 

First,  this  type  of  use  constituting 
disposal  consists  of  placing  wastes 
direcdy  on  the  land,  a  form  of  land 
disposal  under  section  3004(k).  Under 
the  land  disposal  prohibition  program, 
untreated  hazardous  wastes  are  not  to 
be  placed  direcUy  on  the  land  (i.e.,  land 
disposed)  except  in  "no  migration" 
units. 

Second,  the  Agency  (with  few 
exceptions)  has  not  evaluated  whether 
the  placement  of  hazardous  waste- 
derived  products  on  the  land  is  safe.  The 
Agency  has  merely  deferred  regulation 
while  it  studies  the  problem  to 
determine  an  appropriate  regulatory 
regime.  See  50  FR  646-647  (January  4, 
1985).  Thus,  continuation  of  the  current 
exemption  from  regulation  in  §  266.20(b} 
appeara  to  direcdy  thwart  the  policy, 
and  indeed  the  express  command,  of  the 
land  disposal  prohibition  statutory 
provisions.  There  is  not  even  a 
countervailing  environmental  objective 
at  stake  since  the  Agency  has  no  data 
demonstrating  the  safety  of  most  of 
these  practices.  Indeed,  the  existing 
exemption  in  S  266.20(b)  may  create  an 
incentive  to  avoid  treatment  (or  to  avoid 
BDAT-level  treatment]  and  to  utilize  this 
form  of  disposal  instead.  It  consequenUy 
appears  to  the  Agency  that  all 
hazardous  waste-derived  products,  in 
order  to  be  exempt  from  regulation 
when  they  are  placed  on  the  land, 
should  have  to  meet  any  applicable 
treatment  standard  for  the  waste 
established  in  Subpart  D  of  Part  268.  At 
that  point,  even  though  hazardous 


wastes  were  being  placed  on  the  land, 
they  at  least  would  be  meeting  the 
treatment  standard  required  for  all  other 
wastes  of  the  same  type. 

The  Agency  consequendy  solicits 
conunent  on  whether  the  existing 
exemption  in  {  266.20(b]  should  be 
conditioned  by  requiring  that  any  such 
waste-derived  product  meet  applicable 
treatment  standards.  EPA  notes  further 
that  if  the  Agency  adopts  this  proposal, 
it  would  not  necessarily  be  finding  that 
further  regulation  of  this  type  of  use 
constituting  disposal  is  unnecessary,  or 
finding  that  use  constituting  disposal  of 
waste-derived  products  that  meet  the 
treatment  standard  is  necessarily  safe. 
Disposal  of  hazardous  waste  would  still 
be  occurring  in  unregulated  units. 
Rather,  this  type  of  placement  on  the 
land  would  at  least  be  meeting  the 
minimum  statutory  requirements  in 
section  3004  (d),  (e),  (g)  and  (m). 

In  order  to  implement  this  type  of 
requirement,  the  Agency  would  need  to 
have  some  type  of  tracldng  scheme  in 
place,  and  some  means  for  persons 
producing  waste-derived  products  to 
demonstrate  that  they  are  meeting  the 
applicable  treatment  standard.  Of 
couroe,  hazardous  wastes  utilized  to 
produce  waste-derived  products  that  are 
used  in  a  manner  constituting  disposal 
are  already  subject  to  regulation  until 
the  waste-derived  product  is  produced, 
and  so  are  subject  to  S  268.7  tracking 
controls  (as  well  as  the  other  applicable 
Subtitle  C  requirements]  until  that  point. 
The  issues  on  which  we  are  soliciting 
comment  are  how  should  the  producer 
document  that  the  waste-derived 
product  meets  BDAT — for  instance,  is 
there  any  reason  not  to  follow  the 
testing  procedures  in  S  268.7(b) — and 
whether  any  further  tracking  to  the 
ultimate  user  (as  occurs  normally  under 
§  268.7(b)  (1)  and  (2))  is  needed. 

Finally,  the  Agency  reiterates  that 
there  does  not  appear  to  be  any  question 
that  waste-derived  products  that  are 
placed  on  the  land  are  "soUd  wastes" 
under  RCRA.  Nothing  in  American 
Mining  Congress  v.  EPA,  824  F.  1177 
(D.C.  Cir.  1987)  is  to  Uie  conti-ary.  The 
hazardous  wastes  in  the  waste-derived 
product  are  being  gotten  rid  of  by 
disposing  of  them,  and  so  are  being 
discarded.  See  generally,  53  FR  521-522 
(January  8, 1988).  and  underlying  record 
materials. 

The  following  examples  show  how  the 
Agency  envisions  the  proposal  would 
operate. 

1.  A  generator  generates  a  listed 
wastewater  treatment  sludge  which  is 
prohibited  from  land  disposal  and  for 
which  the  Agency  has  established 
treatment  standards.  The  sludge  is 
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combined  with  virgiii  materiab  in  a  way 
that  causes  the  hasardom  waste  to 
undergo  a  chemical  reaction  so  as  not  to 
be  separable  from  the  product  matrix  by 
physical  means.  The  waste-derived 
product  is  then  sold  to  the  pabbc  as ; 
road  base  material  I 

Assoming  that  the  activity  is  not  sham 
rec]rcling  (i.e..  that  the  listed  haxardoos 
waste  and  its  hazardous  constituents 
really  contribute  legitimately  to  the 
waste's  use  as  road  base  material),  then 
the  waste-derived  product  would  have 
to  meet  the  K3AT  standard  for  the  listed 
hazardous  waste  or  it  could  not  legally 
be  placed  on  the  land  The  generator  at 
the  product  also  would  have  to        | 
document  that  the  waste-derived 
product  meets  the  treatment  standaid. 

2.  An  ag9«gate  kiln  bums  a  variety  of 
prohibited  hazardous  wastes  generated 
by  other  generators  along  with  virgin 
materials  to  generate  waste-derived 
aggregate,  which  is  sold  to  the  general 
public  for  direct  placonent  on  the  land. 

Assuming  that  the  activity  is  not  sham 
recycling  (i.e^  that  the  prohibited 
hazardous  wastes  and  their  hazardous 
constituents  do  contribute  legitimately 
to  producing  aggregate),  then  the      i 
aggregate  would  have  to  meet  the    I 
treatment  standard  for  each  prohibited 
hazardous  waste  that  it  contains.  The 
kiln  operator  would  also  have  to 
document  that  each  batch  meets  these 
standards. 

IZ  Corrections  to  the  AprH  8, 1988 
Proposal  (53  FR 11742) 

Although  there  were  several 
typographical  and  editorial  errors  in  the 
April  8, 1988  proposal,  this  preamble 
section  addresses  only  die  most 
pertinent. 

First  on  page  11770  of  die  April  8th 
proposal,  the  Agency  discusses  the 
availability  of  the  2-year  nationwide 
variance  for  solvent  wastes  which 
contain  less  than  one  percent  total  FOOl- 
FQOS  solvent  constituents.  Although  the 
Agency  did  not  propose  to  change  its 
approach  from  the  existing  regulation  in 
S  268.30(a)(3),  EPA  stated  that  it  was 
proposing  regulatory  language  and 
soliciting  comment  on  this  approach. 
The  Agency,  however,  inadvertently 
neglected  to  include  the  proposed 
regulatory  language.  Today's  proposed 
regulatory  language  corrects  this 
oversi^t  by  proposing  the  existing 
regulatory  language,  as  discussed  in  the 
April  8th  preamble. 

Second,  an  error  was  made  in 
identifying  a  hazardous  constituent  for 
K103  and  K104  wastes  in  both  the 
preamble  and  in  the  regulatory 
language.  On  pages  11758  and  11790  of 
the  April  8  proposal,  the  treatment 
standard  tables  for  nonwastewater  and 


wastewatsr  KIOS  and  KIM  brtZ^S- 
dinitraphenol.  The  actual  oansftitaent. 
however,  is  2.4-<&nitrophaaal.  as  stated 
in  the  backgroond  dooancnt  far  theae 
wastn.  Alao.  regarding  the  regnlatory 
text  for  KIOS  aid  K104  nonwaatewatera 
on  page  11790,  an  error  was  nede  in 
stating  the  total  composition  tevels  for 
aniline,  nitrobenzene,  and  phenol  The 
correct  level,  5.44  mg/kg,  is  correctly 
stated  in  the  preamble  diacusaion  on 
page  1175&  Althoo^  die  BOAT 
background  document  supports  these 
corrections,  anyone  confused  by  this 
may  subaiit  further  comment  addressing 
thepoint  ' 

Turd,  on  pages  11763  and  11791  of  die 
April  8  proposal  the  concentration  level 
for  toluene  in  K015  waste  is  stated 
incorrecUy.  The  tables  in  the  preamble 
and  r^iulatory  language  for  ICDIS  list  the 
total  composition  level  for  toluene  as 
1.00  mg/l  The  actual  value,  as  stated  in 
and  supported  by  the  background 
documents  is  0.148  mg/l  Even  though 
the  treatment  standard  is  stated 
correctly  in  the  background  document, 
anyone  confused  by  the  April  8 
preamble  may  submit  comment  on  the 
toluene  treatment  standard  up  until  the 
date  for  comment  on  this  proposed  rule. 

Fourth,  on  page  11789  of  the  April  8 
proposal,  an  error  was  made  in  the 
headings  for  the  treatment  standard 
tables  for  K016  and  K018  wastes  (the 
"wastewater"  tables  are  incorrectly 
labeled  as  second  "nonwastewater" 
tables).  These  tables  are  correctiy 
labeled  in  the  preamble  discussion  on 
page  11756.  Also,  on  page  11762  the 
second  and  third  tables  in  the  first 
column  are  incorrectly  labeled  K050 
wastes.  These  tables  actually  present 
the  treatment  standards  for  K051 
wastes,  as  is  correctly  stated  in  the 
regnlatory  language.  The  Agency  will 
accept  further  comment  on  this  issue 
from  anyone  confused  by  these 
corrections. 

Fifth,  the  tables  for  K019  wastewater 
and  nonwastewater,  and  K020 
nonwastewater  on  page  11756 
incorrectly  state  the  hazardous 
constituent  tetrachloroethene  as 
tetrachloroethane.  The  constituent  is, 
however,  oorrecdy  stated  in  die 
regulatory  language. 

Sixth,  in  the  preamble  for  K016 
wastewater  on  page  11756  and  in  the 
regulatory  text  for  K030  wastewater  on 
page  11790,  the  total  composition 
treatment  standard  for 
hexachloroethane  is  incorrect  The 
correct  treatment  standard  is  0.033  mg/l, 
as  supported  by  the  background 
document  Q*A  will  accept  oomiaent  on 
these  corrections  from  anyone  confaseri 
by  die  change  throoghout  the  commoit 
period  OB  this  proposed  nde. 


Finally,  EPA  aeglacled  to  iadode  a 
hazardoea  coostitaent  m  die  pteamhie 
table  for  KOIA  — iwailBwalew  on  page 
117S&  TUa  eoniHhMwt,  ddorobanene 
(with  a  total  aomfotidaa  treatment 
standard  of  SJ8  ng/kg).  is  correctly 
included  in  the  nguJatory  text  and  is 
supported  by  the  backgroond  docaaent 

B.  Determination  and  Measurement  of 
Applicable  Treatment  Standards 

1.  Relationship  to  RestricticHis'on 
California  List  Wastea 

Certain  First  Third  waste*  having 
proposed  treatment  standards  and 
prohibition  effective  dates  are  also 
California  list  wastes.  The  California  list 
covers  a  broad  group  of  corrosive 
wastes  and  specific  metal-,  cyanide-, 
and  halogenated  organic-containing 
wastes,  for  which  EPA  has  promulgated 
treatment  standards  and/or  effective 
dates  in  die  luly  8. 1987  rule  (52  FR  '■ 
25760).  Once  tlM  standards  aiMl  dates 
proposed  today  are  finalised,  they 
supersede  the  ap{riicable  Cahfomia  list 
waste  treatment  standards  and  effective 
dates.  Under  40  CFR  268.32(h)  tiiis 
interpretation,  pursuant  to  which  a 
waste-specific  determination  supplants 
a  California  list  waste  determination, 
has  been  applied  to  solvent-  and  dioxin- 
containing  wastes  which  have  treatment 
standards  and  effective  dates  and  are 
CaHfomia  list  wastes. 

The  April  8, 1968.  rule  (53  FR  11742) 
proposed  a  reading  different  from  that 
stated  above  for  First  Third  wastes 
which  have  waste-specific  treatment 
standards  and  are  also  California  list 
wastes,  but  for  which,  due  to  a 
significant  shortage  of  alternative 
capacity,  the  Agency  grants  a  national 
variance  bxm  the  effective  date.  EPA 
solicited  comment  on  an  approach 
where,  for  these  wastes,  the  applicable 
California  list  waste  treatment 
standards  and  effective  dates  would 
remain  in  effect  superseding  the  waste- 
specific  determinations  for  the  duration 
of  the  variance.  This  nde  also  proposed 
that  First  Third  wastes  for  which  the 
Agency  has  not  set  treatment  standards 
and  effective  dates  by  August  8, 1988 
(wastes  covered  by  the  "soft  hammer" 
requirements),  are  subject  to  any 
applicable  Cahfomia  Ust  waste 
treatment  standards  and  effective  dates. 
Comments  addressing  these  proposed 
interpretations  are  also  requested  here. 

C.  Proposed  Approadi  To  Comparative 
Risk  Assessment 

Withia  the  regulatory  fiameworic 
established  for  implementing  the  land 
disposal  restrictions.  EPA  included 
certain  criteria  in  the  detenninatioB  of 


"available"  treatment  technologies.  One 
criterion  reqinied  that  treataient 
technologies  not  present  greater  total 
risks  dian  land  diqiosal  waste 
mamgement  practices.  Sec  51  FR  40592- 
40693  (November  7. 1986).  AUhou^  die 
Agency  conducted  comparative  risk 
assessments  in  the  development  of 
regulations  prohibiting  land  disposal  of 
certain  spent  solvent  and  dioxin- 
containing  hazardous  wastes  (November 
7, 1986  final  rule)  and  California  list 
wastes  duly  8, 1987  final  rule),  the 
analyses  did  not  affect  the 
determinations  that  treatment  was 
available. 

Upon  further  consideration  of  the 
existing  comparative  risk  analysis,  the 
Agency  has  decided  not  to  utilize 
comparative  risk  assessment  in  this 
ndemaking  because  it  is  problematic.  In 
cases  where  the  land  disposal  practice 
could  be  found  to  be  less  risky  than  any 
of  the  treatment  alternatives,  the 
analysis  could  lead  to  anomalous 
results.  For  example,  in  situations  where 
the  comparative  risk  analysis  indicated 
that  land  disposal  was  the  least  risky 
alternative  available,  there  would  be  no 
specified  treatment  technology  for  the 
wastes.  At  the  same  time,  land  disposal 
would  be  prohibited  by  statute.  Thus, 
the  generator  could  not  treat  or  land 
dispose  the  wastes,  even  though 
treatment  could  be  conducted  pursuant 
to  other  regulatory  standards  diat  assure 
protection  of  human  health  and  the 
environment 

A  second  anomaly  .is  that  unless  EPA 
actually  specifies  a  treatment  method  as 
the  treatment  standard — normally  an 
undesirable  option  (see  51  FR  44725, 
Decenber  11, 198Q--the  regulated 
community  may  still  use  treatment 
technologies  identified  as  riskier  than 
land  disposal  to  comply  with  the 
treatment  standards.  In  this  respect  the 
comparative  risk  assessments  would  not 
deter  the  use  of  treatment  found  to 
present  greater  total  risk. 

In  light  of  these  considerations,  EPA 
has  not  used  the  existing  comparative 
risk  assessment  appnoadi  in  this 
proposal  and  is  reconsidering  its 
application  as  a  decision  tool  in  future 
rulemakings  in  the  determination  of 
"available"  treatment  technologies.  In 
the  future  the  Agency  may  conduct  risk 
analyses  to  distingvtrii  between  the 
overall  degree  of  risk  posed  by 
alternative  treatment  technologies  and 
to  make  determinations  concerning  the 
"best"  technology  based  on  net  risk 
posed  by  the  alternative  practices.  In  the 
April  8, 1988  proposal  the  Agency 
solicited  comment  on  this  new 
approach. 


D.  Determutotkm  of  Alternative 
Capacity  tad  Effective  Dotes  for  First 
Third  Wastes 

1.  Capacity  Data  Base  and  Methodology 

EPA  has  developed  a  new  data  base 
for  c^iacity  analyses.  This  data  base  is 
comprised  of  information  from 
responses  to  the  National  Survey  of 
Hazardous  Waste  Treatment  Storage. 
Disposal  and  Recycling  Facilities  (the 
TSDR  Survey). 

EPA  conducted  die  TSDR  Survey 
during  1987  and  early  1988.  One  major 
objective  of  the  survey  was  to  obtain 
comprehensive  data  on  hazardous  waste 
management  capacity  and  on  volumes 
of  hazardous  waste  being  land  disposed. 
The  TSDR  Survey  was  sent  to  all  RCRA 
permitted  or  RCRA  interim  status 
facilities  that  have  or  plan  to  have 
treatment,  disposal  or  recycling 
capabilities.  "The  TSDR  Survey  was  also 
sent  to  a  statistical  sample  of  faciUties 
that  have  only  storage.  This  new  data 
base  is  the  primary  source  of  data  for 
evaluation  of  capacity  for  this  rule,  with 
supplemental  data  used  as  needed.  (See 
the  Background  Document  for  First 
Third  Wastes  to  Support  40  CFR  Part 
268  Land  Disposal  Restrictions,  Part  II., 
referred  to  hereafter  as  the  "Capacity 
Background  Document"  for  a  complete, 
description  of  the  TSDR  Survey  data  set 
and  other  supplemental  data.)      , 

The  general  approach  for  capacity 
analyses  for  this  rule  is  similar  to  that 
used  for  the  past  land  disposal 
restrictions  rules,  but  the  new  data  set 
provides  for  more  comprehensive 
analyses.  Major  dianges  in  the  capacity 
methodology  include  an  analysis  of 
volumes  being  treated  in  surface 
impoundments  that  meet  the  minimum 
technology  requirements,  an  analysis  of 
planned  closure  of  surface 
impoundments  through  replacement 
with  tanks,  and  an  analysis  of  the 
sequences  of  management  processes 
that  minimizes  the  possibility  of  double 
counting.  (See  the  Capacity  Background 
Document  for  a  detailed  description  of 
the  capacity  data  set  and  methodology.) 

2.  Capacity  Analysis  of  First  Third 
Wastes,  Solvent  Wastes,  California  List 
Wastes,  and  Sod  and  Debris 

The  following  discussion  presents    . 
EPA's  capacity  analyses  for  the  First 
Third  wastes  for  which  EPA  is 
proposing  treatment  standards.  These 
analyses  were  performed  using  the  new 
TSDR  Survey  data.  EPA  is  also 
presenting  updated  capacity  analyses 
for  the  wastes  addressed  in  the 
Proposed  First  Third  Rule  on  April  8, 
1988  (53  FR  11742).  The  Agency 
explained  in  this  recent  notice  that  the 
new  TSDR  Survey  data  would  be  used 


to  reassess  available  treatment  capacity 
for  those  wastes  as  soon  as  it  was 
available  (see  53  FR  11742). 

Section  IRE  briefly  covers  new 
capacity  analyses  of  waste  volumes 
requiring  ahemative  capacity  pursuant 
to  die  Solvents  Rule  (51  FR  40672)  and 
die  California  List  Rule  (52  FR  25760). 
Section  nif  presents  our  analjrsis  of  soil 
and  debris  wastes.  These  waste 
volumes  are  not  indnded  in  the 
analyses  of  the  First  Third  wastes. 
However,  it  is  important  to  note  that  the 
discussion  of  capacity  available  for 
treating  First  Third  wastes  does  reflect 
only  the  amount  of  available  capacity 
remaining  after  accounting  for  the 
treatment  of  wastes  restricted  from  land 
disposal  under  the  Solvents  Rule  and 
HOCs  under  the  California  List  Rule. 

a.  Total  Quantity  of  Land  Disposed 
First  Third  Wastes.  EPA  has  estimated 
the  total  quantities  of  all  of  the 
scheduled  First  Third  wastes  that  are 
land  disposed  annually  based  on  the 
results  of  the  TSDR  Survey.  These  waste 
quantities,  and  the  methods  by  which 
the  wastes  are  stored,  treated,  and 
disposed,  are  presented  in  the  table 
below,  Underground  injection,  one 
method  of  land  disposal,  is  not  included, 
but  will  be  addressed  in  a  separate 
rulemaking.  Other  methods  of  land 
disposal  that  are  affected  by  today's 
proposal  (e.g.,  utilization  of  salt  dome 
and  salt  bed  formations  and 
underground  mines  and  caves)  are  not 
addressed  in  the  capacity  analyses 
because  of  insufficient  data. 

Table  1 .—  Total  Volume  of  Land 
Disposed  First  Thuto  Wastes 

[Million  gallons/year] 


Storage; 

Waste  pilee 

Surface  impoundments . 

Treatment 
Waste  piles- 


Surface  impoundments ...« 
Oispoaai: 
LandMs 


L«id  traatmani 

Surface  impoundmerMs. 

Total 


48 

•    6 

» 

612 

303 
77 
78 


t153 


About  78  million  gallons  of  First  Third 
wastes  are  disposed  of  in  surface 
impoundments  annually.  Ultimately,  all 
of  this  waste  will  require  alternative 
treatment  capacity.  Approximately  6 
Rullion  gallons  of  First  Third  wastes  are 
stored  in  surface  impoundments 
annually.  Since  storage  means  a 
temporary  containment  of  waste,  EPA 
has  assumed  that  stored  wastes  are 
eventually  treated,  recycled  or 
permanendy  disposed  of  in  other  units. 
To  avoid  double  counting  (i.e.,  counting 
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tHem  once  when  they  are  stored  and  < 
then  again  when  they  are  finally        I 
disposed  of)  of  such  wastes,  the  volumes 
of  wastes  reported  as  being  stored  in 
surface  impoundments  were  not        | 
included  in  the  estimates  of  volumes ' 
requiring  alternative  treatment  capacity. 
However,  the  Agency  recognizes  that 
these  wastes  will  eventually  require 
alternative  storage  capacity  because  of 
the  restrictions  on  placement  of  wastes 
into  surface  impoundments. 


In  addition  to  the  wastes  stored  and 
disposed  in  surface  impoundments, 
about  612  million  gallons  of  First  Third 
wastes  are  treated  annually  in  surface 
impoundments  that  do  not  meet  the 
ounimum  technology  standards  or  are 
residuals  that  have  been  removed  fivm 
those  surface  impoundments  that  do 
meet  the  minimum  technology 
standards.  Additionally,  about  48 
million  gallons  were  stored  in  waste 
piles,  29  million  gallons  were  treated  in 


waste  piles,  and  380  million  gallons 
were  disposed  of  by  landfill  and  land 
treatment. 

The  Agency  has  also  estimated  the 
quantities  of  land  disposed  First  Third 
wastes  for  which  treatment  standards 
are  being  proposed  today  and  for  which 
standards  were  proposed  on  April  8, 
1988. 


I  Waste  Cooes— Standards  Being  Proposed  Today 


F006 

K001 

K021 

K022 

K02S> 

K044 

K045 

K046 

K047 

K060 

K083 

Koee 

.      K087 

K099 

K101 

K102 

K106 

'  K02&— Ofiginally  a  Second  TMrd  waste  (51  FR  19300.  May  28. 1966),  txjt  treatment  standards  are  being  proposed  today. 

Nastb  Codes— Standards  Proposed  April  8, 1988 


K004 

K008 

KOI  5 

K016 

KOI  6 

KOI  9 

K020 

K024 

KOSO 

K036 

K037 

K048 

K049 

KOSO 

K051 

K052 

K061 

K062 

K069 

K071 

K073 

K100' 

K103 

K104 

■  KOI  9— originally  a  Second  Third  waste.  K 100— originally  a  Third  waste.  Treatment  standards  were  proposed  on  April  8, 1988. 


Waste  quantities  for  these  codes  and 
the  method  by  which  they  are  disposed 
are  presented  in  the  table  below. 

Table  2.—  Volume  of  Land  Disposed 
First  Third  Wastes  for  Which 
Standards  are  Being  Proposed 

(MiNion  gallons  per  year] 
Storage: 

Waste  piles 

Sorlace  Impoundments 

Treatment 

Waste  piles 

Surface  impoundments. 


LwxMb.. 

Land  treatment 

Surface  impoundments. 

loM 


40 

4 

27 
321 

286 
77 
78 


Waste  quantities  for  these  codes  and 
the  method  by  which  they  are  land 
disposed  are  presented  in  the  table 
'  below. 

Tablp  3.— Volume  of  Land  Disposed 
First  Third  Wastes  for  Which 
Standards  are  Not  Being  Proposed 

[MUkon  gallons  per  year] 


833 

In  addition  to  the  quantities  presented 
above,  the  Agency  also  has  estimated 
the  amount  of  land  disposed  First  Third 
wastes  for  which  treatment  standards 
are  not  being  proposed  before  August  8, 
1988.  This  groiip  of  wastes  is  subject  to 
the  "soft  hammer"  provisions  and 
includes  all  of  the  First  Third  P  and  U 
wastes  as  well  as  the  following  F  and  K 
wastes: 


Storage: 

Waste  piles 

Surface  impourtdments . 
Treatment 

Waste  piles 

Surface  impoundments. 
Disposal: 

Landfills _ „_ 

Land  treatment 

Surface  impoundmenls. 

Total 


S 
2 

2 
291 

17 
<1 
<1 


320 


F007 
K014 


F006 
K017 


F009 
K031 


F019 
K035 


K011 
K064 


KOI  3 

Koes 


b.  Required  Alternative  Capacity.  In 
order  to  complete  our  capacity  analyses, 
EPA  had  to  assess  the  requirements  for 
alternative  treatment  capacity  that 
would  result  horn  the  promulgation  of 
today's  proposed  rule.  EPA  fint 
characterized  the  volumes  of  First  Third 
wastes  for  which  treatment  standards 
are  being  proposed,  since  these  wastes 
will  require  alternative  treatment. 
Waste  streams  were  characterized  on 


the  basis  of  land  disposal  method,  waste 
code,  and  physical/chemical  form.  Using 
this  information,  the  Agency  then 
determined  which  treatment 
technologies  are  applicable  to  the  waste 
volimies  and  placed  the  wastes  into 
treatability  groups  (groups  of  wastes  for 
which  proposed  treatment  standards  are 
based  on  the  same  technology).  Finally, 
EPA  determined  the  volumes  of 
alternative  treatment  capacity  that 
would  be  required  when  owners/ 
operators  comply  with  the  land  disposal 
restrictions  being  proposed  today. 

Based  oa  this  analysis,  the  Agency 
estimates  that  today's  proposed  rule 
could  potentially  a^ect  about  833 
million  gallons  of  First  Third  wastes  that 
are  land  disposed  annually.  Of  this  total, 
about  789  million  gallons  will  require 
alternative  treatment  capacity  (the 
remainder  is  stored).  As  explained 
elsewhere  in  this  preamble,  EPA  is 
proposing  treatment  standards  that  are 
expressed  as  concentration  limits  and  is 
identifying  the  technology  basis  of  the 
standards  (the  Best  Demonstrated 
Available  Technology  or  BDAT).  EPA  is 
not  requiring  that  the  specified 
treatment  technologies  be  used  to 
comply  with  the  standards,  but  these 


technologies,  as  described  below 
(Section  III.D.3),  were  generally  used  as 
the  basis  for  determining  available 
capacity. 

■pie  vohmies  of  First  Third  wastes 
that  require  alternative  treatment/ 
recycling  capacity  are  presented  in 
Table  4.  This  table  includes  only  the 
quantities  of  wastes  that  require 
alternative  commercial  capacity;  the 
volumes  given  do  not  include  wastes 
that  can  be  treated  on-site  by  the 
generator. 

Table  4.— Required  Alternative  Com- 
mercial Treatment/Recycung  Ca- 
PAOTY  FOR  First  Third  Wastes 
Being  Proposed  Today 

[MWion  gallons/year] 


Waste  code 


F006„ 
K001.. 
K021.. 
K022.. 
K02S.. 


K044 

K046 


K046 

K047 

Koeo 

K083 

K086 

K087 

K099 

K101/182... 
KlOft. 


Required 
capacity 


126.9 
Z4 

»0.0 
0.1 
0.0 
0.0 
0.0 
1.6 
0.0 
0.0 
0.1 
0.2 
1.4 
0.0 
0.1 

a4 


>  See  aection  III.D.3  for  a  discussion  of  wastes  not 
rei^uinng  aftemative  treatment  capacity. 

Table  5.— Required  Alternative  Com- 
mercial Treatment/Recycung  Ca- 
pacity FOR  First  Third  Wastes  Pro- 
posed April  8, 1988 

(MWon  gaSona/yaarl 


Wesia  coda 


K004. 


Kooe „ 

tWi. 

Koie 

K018 - 

KOI  9 

K020 

K024 _ 

KOSO 

K036 


K037_ 
K048... 
ICD4e... 
KOSO... 
KOSt- 
KQ52- 


K06t._- 
K062..... 

K069 

K07»_ 
K073..... 
K100..._ 
K103~... 


Required 
capadly 


0.0 
0.0 
0.0 
03 

ao 

ai 

<o.i 

OJZ 

<ai 

0.0 

<ai 

37J 
31.7 
115 

nx> 

12J 

S2.8 

40.3 

OO 

3.9 

ao 

0.0 

ai 


Table  5.— Requireo  Alternative  Com- 
mercial Treatment/Recycling  Ca- 
pacity for  First  Third  Wastes  Pro- 
posed April  8, 1 988— Continued 

[Mtton  gallons/year] 


Wartecoda 

Required 

K104 

<0.1 

See  Section  III  D.3  for  a  discussion  ct  wastes  not 
requiring  altamative  treatment  capacity. 

3.  Capacity  Currently  Available  and 
Effective  Dates 

The  table  below  also  presents  the 
volumes  of  First  Third  wastes  that 
require  alternative  treatment  capacity, 
but,  in  this  case,  the  volumes  are  given 
according  to  the  technology  description 
of  the  type  of  alternative  treatment 
required.  This  table  also  presents  the 
amount  of  capacity  that  is  available  in 
each  case. 

It  is  important  to  note  that  the 
volumes  given  for  each  treatability 
group  represent  figiues  derived  by 
summing  volumes  reported  as  land 
disposed  in  the  TSDR  Survey  for  each 
waste  code.  Some  of  these  wastes, 
because  of  their  actual  physical  form, 
cannot  meet  treatment  standards  simply 
by  using  the  tecbaetogy  designated  as 
BDAT  (e.g.,  a  waste  in  the  form  of  a 
sludge  cannot  undergo  liquid  injection 
incineration,  even  though  this  may  have 
been  identifi^  as  BDAT  for  a  particular 
waste  code).  These  wastes  must  be 
treated  through  several  st^[>8,  called  a 
treatment  train  (in  the  example  given, 
the  sludge  would  require  de-watering 
and  possibly  other  types  of  treatment 
before  the  residuals  could  undergo 
incineration).  EPA  has  assumed  that  the 
residuals  in  such  cases  will  be  treated 
using  alternative  technologies  prior  to 
land  disposal  and,  therefore,  EPA  has 
assigfied  the  total  volumes  reported  to 
appropriate  technolo^es.  See  the 
Capacity  Background  Document  for  a 
complete  description  of  the  alternative 
treatBtenl  technologies  and  treatment 
trains  that  were  included  in  the  analysis. 

Table  6.— Alternative  Commercial 
Treatment/Recycling  Capacity  for 
First  Third  Wastes 

[MMon  gaHons  per  year] 


Technology 


Indnarationc 
Liquids.. 


Sdid/aMga  — 

StabiKzaSon 

Mercury  retorting..- 
High  temperature 

metals  teoovary.. 


AMailafaia 


245 

7 

427 

0 

34 


Required 


<1 

>157(5) 
146 
<1 

83 


Table  6.— Alternative  Commercial 
Treatment/Recycung  Capacity  for 
First  Third  Wastes— Continued 


[MMon  gHk>ns  par  year] 

Technology 

Available 

Required 

Wastewater  treatment 
Cyanide  oxidation, 
cnemcai 

164 
195 

12 
0 

- 

predpilanan, 
chemical 

<1 

preapitatnn, 

sellliny /filtration 

Cartxjn  adsorption, 
chromium 

chemical 

41 

senmgrfHiraaon 

Sludge  treatment 
Acid  leaching. 

chemical 
oxidation,  sludge 

1 
4 

■  Numbers  in  parentheses  denote  the  volume  of 
waste  that  still  requires  altemative  capaoty  wtien 
K048-K052  wastes  are  not  inciuded  In  the  analyses 
(as  explainad.  a  capacity  variarK«  is  being  proposed 
for  K048-K052). 

Liquid  Incineration.  EPA  estimates 
that  about  one  million  gallons  per  year 
of  First  Third  wastes  would  require 
liquid  incineration  treatment  as  a  result 
of  the  treatment  standards  proposed 
today  and  on  April  8, 1988.  Treatment 
standards  for  the  wastes  K015,  K0B3  and 
K086  are  based  on  liquid  incineration. 
Using  the  new  TSDR  survey  data,  the 
Agency  has  evaluated  commercial 
capacity  and  has  determined  that  there 
is  ample  capacity  available  to  treat 
these  wastes  (approximately  246  million 
gallons).  Thus,  EPA  does  not  propose  to 
grant  a  capacity  variance  for  K015,  Koes, 
or  K066  wastes. 

Solid/Sludge  Incineration  Capacity. 
EPA  estimates  that  about  157  million 
gallons  per  year  of  First  Third  wastes 
would  require  solid/sludge  incineration 
capacity  as  a  result  of  the  treatment 
standards  proposed  today  and  on  April 
8, 1988.  Treatment  standards  for  the 
wastes  KOOt  K016,  K019,  K02a  K0Z2, 
K024,  K030,  K037.  K048-K052,  K087,  KlOl 
and  K102  are  based  on  solid/shidge 
incineration. 

Using  the  new  TSDR  Survey  data,  the 
Agency  has  evalaated  commercial 
capacity  and  has  determined  that  there 
is  only  about  7  million  gallons  of  solid/ 
sludge  incineration  capacity  available. 
Therefore,  EPA  proposes  to  grant  a  two- 
year  netioaal  capacity  variance  bom  the 
effective  date  for  die  wastes  K048-K062. 
The  total  volume  for  these  wastes 
dominates  the  analysis.  If  they  are 
granted  a  variance,  all  of  the  remaining 
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wastes  in  this  treatability  group  may  be 
treated.  ^ 

As  explained  previously,  I 

contaminated  soil  and  debris  wastes  are 
not  included  in  this  section  of  the 
preamble,  but  are  discussed  in  section 
III.F.  However,  note  that  this  discussion 
of  incineration  capacity  demonstrates 
that  there  is  insufficient  commercially 
available  treatment  capacity  for  certain 
contaminated  soils  that  would  require 
solids  incineration  to  comply  with  the 
land  disposal  restriction  standards. 

Stabilization.  EPA  estimates  that 
about  145  million  gallons  per  year  of 
First  Third  wastes  would  require 
stabilization  capacity  as  a  result  of  the 
treatment  standards  proposed  today  and 
on  April  8, 1988.  Treatment  standards 
for  the  wastes  F006  and  K04e  are  based 
on  stabilization. 

Using  the  new  TSDR  siu^ey  data,  the 
Agency  has  evaluated  commercial 
capacity  and  has  determined  that  there 
is  more  than  enough  capacity  available 
to  treat  these  wastes  (approximately  427 
million  gallons).  Therefore,  the  Agency 
does  not  propose  to  grant  a  capacity 
variance  to  wastes  for  which  treatment 
standards  are  based  on  stabilization. 

Mercury  Retorting  and  High 
Temperature  Metals  Recovery.  EPA 
estimates  that  less  than  one  million 
gallons  of  First  Third  wastes  would 
require  mercury  retorting  and  about  83 
million  gallons  would  require  high 
temperature  metals  recovery  capacity 
per  year  as  a  result  of  the  treatment 
standards  proposed  today  and  on  April 
8, 1988.  Treatment  standards  for  the 
wastes  K061  and  K106  are  based  on  high 
temperature  metals  recovery  and 
mercury  retorting,  respectively. 

Using  the  new  TSDR  survey  data,  the 
Agency  has  evaluated  commercial 
capacity  and  has  determined  that  there 
is  not  enough  capacity  available  to  treat 
K061  or  K106.  Therefore,  EPA  proposes 
to  grant  a  2-year  national  capacity 
variance  from  the  ban  effective  date  for 
these  wastes. 

Wastewater  Treatment  EPA 
estimates  that  less  than  43  million 
gallons  per  year  of  First  TTiird  waste 
would  require  various  types  of 
wastewater  treatment  as  a  result  of  the 
treatment  standards  proposed  today  and 
on  April  8, 1988.  (See  Table  6  for 
descriptions  of  the  various  types  of 
wastewater  treatinent.)  Treatment 
standards  for  the  waste  K062  are  based 
on  wastewater  treatment  (chromium 
reduction,  chemical  precipitation  and 
nitration). 

Using  die  new  TSDR  survey  data,  the 
Agency  has  evaluated  commercial 
capacity  and  has  determined  that  there 
is  adequate  capacity  available  for 
wastewater  treatment.  Therefore,  the 


Agency  does  not  propose  to  grant  a 
capacity  variance  for  K062. 

Sludge  Treatment  EPA  estimates  that 
about  four  million  gallons  per  year  of 
First  Third  wastes  would  require  sludge 
treatment  as  a  result  of  the  treatment 
standards  proposed  today  and  on  April 
8, 1988.  Treatinent  standards  for  the 
waste  K071  are  based  on  sludge 
treatment  (acid  leaching,  chemical 
oxidation,  and  sulfide  precipitation  and 
nitration). 

After  analyzing  the  new  TSDR  Survey 
data,  the  Agency  has  determined  that 
there  is  not  enough  treatment  capacity 
commercially  available  to  treat  K071. 
Therefore,  EPA  proposes  to  grant  a  2- 
year  national  capacity  variance  from  the 
ban  effective  date  to  K071. 

Wastes  for  Which  Treatment 
Standards  Are  Based  on  Solvent 
Recovery  or  Solvent  Extraction. 
Proposed  treatment  standards  for  the 
wastes  K103  and  K104  are  based  on 
solvent  recovery.  BDAT  for  K103  is 
solvent  extraction,  followed  by  steam 
stripping,  followed  by  carbon 
adsorption,  followed  by  carbon 
regeneration.  BDAT  for  K104  is  solvent 
extraction  followed  by  liquid 
incineration  and  followed  by  steam 
stripping,  followed  by  carbon 
adsorption,  followed  by  carbon 
regeneration. 

Using  the  new  TSDR  Survey  data, 
EPA  has  determined  that  the  only 
volumes  of  these  wastes  that  require 
alternative  commercial  capacity  are 
those  not  amenable  to  solvent  recovery 
or  solvent  extraction  because  of  their 
physical  forms.  Therefore,  the  Agency 
has  assumed  that  the  K103  and  K104 
wastes  requiring  alternative  treatment 
will  undergo  incineration,  followed  by 
stabilization  of  the  ash.  Again,  the 
Agency  believes  that  this  treatment  can 
achieve  the  standard  and  the  volumes  of 
K103  and  K104  requiring  alternative 
treatment  have  been  included  in  the 
incineration  and  stabilization  totals 
presented  in  Table  6. 

Wastes  Not  Requiring  Alternative 
Capacity.  After  reviewing  the  new 
TSDR  Survey,  EPA  has  determined  that 
many  First  Third  wastes  do  not  require 
alternative  capacity,  even  though 
treatment  standards  are  being  proposed. 
These  wastes  are:  K021.  K025,  K044, 
K045,  K047.  K060.  K099,  K004,  K008, 
K015,  K018,  K038,  K069,  K073.  and  KIOO. 
Each  of  these  is  discussed  below. 

Proposed  treatment  standards  for 
K044,  K045  and  K047  wastes  are  based 
on  open  detonation,  for  which  there  is 
no  capacity  constraint  provided  the 
residuals  are  not  hazardous.  The 
Agency  believes  that  when  open 
detonation  is  properly  conducted,  no 
reactive  residues  remain  and  the 


residuals  exhibit  no  other  characteristic. 
Therefore,  no  K044,  K045,  or  K047  would 
require  alternative  commercial  capacity 
and  no  further  analysis  is  necessary. 

Proposed  treatment  standards  for  the 
First  Third  waste  K099  are  based  on 
chlorine  oxidation.  The  Agency  has 
determined  that  this  waste  is  only  being 
generated  at  one  facility,  and  that  the 
generator  is  able  to  treat  the  waste  on- 
site.  Therefore,  no  volumes  were 
reported  as  requiring  alternative 
commercial  capacity  and  no  further 
analysis  is  necessary. 

Proposed  treatment  standards  for  the 
First  Third  waste  K015  are  based  on 
liquid  incineration  and  standards  for 
waste  K018  are  based  on  solid/sludge 
incineration.  However,  after  analyzing 
the  new  TSDR  Survey  data  EPA  has 
determined  that  neither  of  these  wastes 
requires  alternative  treatment  capacity. 
There  are  several  possible  explanations 
for  this.  First  it  is  possible  that  all  of 
these  wastes  now  being  generated  are 
being  treated  on-site,  and  do  not  require 
commercial  capacity.  Second,  it  is 
possible  that  these  wastes  are  simply 
not  being  land  disposed  or  are  being 
land  disposed  by  a  method  either  not 
covered  in  the  TSDR  Survey  or  not 
included  in  the  proposed  rule  (e.g..  the 
wastes  may  be  land  disposed  in  an 
underground  mine  or  may  be  deep-well 
injected).  Finally,  the  waste  may  not 
have  required  alternative  capacity  in 
1986,  the  reporting  date  covered  by  the 
TSDR  Survey. 

Proposed  treatment  standards  for  the 
First  Third  waste  K069  are  based  on 
total  recycle:  this  waste  cannot  be  land 
disposed.  Available  information  shows 
that  all  K069  wastes  currently  being 
generated  are  now  being  recycled  and 
that  no  land  disposal  is  occurring.  Thus, 
this  waste  does  not  require  alternative 
capacity. 

The  Agency  has  determined  that 
several  First  Third  wastes  are  no  longer 
being  generated.  Thri  tireatment 
standards  for  these  wastes  are  "no  land 
disposal."  These  wastes  are:  K021.  K025. 
KOeO,  K004,  K008,  K036,  K073.  and  KlOO. 
Since  none  of  these  wastes  were 
reported  as  being  land  disposed  in  the 
TSDR  Survey,  no  further  capacity 
analysis  was  required. 

Finally,  EPA  notes  that  these  new 
TSDR  data  have  implications  for  soft 
hammer  certifications.  EPA  will  be  very 
skeptical  about  and  will  probably 
invaUdate  any  soft  hammer  certification 
for  a  waste  amenable  to  treatment  by  a 
treatment  method  for  which  ample 
capacity  is  now  known  to  exist. 
Exiamples  are  any  waste  amenable  to 
liquid  injection  incineration  or  to 
stabilization. 


E.  Alternative  Capacity  and  Effective 
'Dates  for  Solvent  Wastes  and  California 
List  Wastes 

.  Using  the  new  capacity  data.  EPA  has 
reevaluated  waste  volumes  requiring 
alternative  capacity  because  of  the 
^Ivents  Rule  (51  FR  40572)  and  die 
California  List  HOC  rule  (52  FR  25760). 
As  described  above,  the  new  analysis 
indicated  significant  changes  in  waste 
management  practices  and  capacity, 
including  significant  increases  in 
incineration  capacity.  Consequentiy, 
some  national  capacity  variances  are  no 
longer  necessary.  Specifically,  capacity 
variances  are  no  longer  needed  for:  (1) 
Solvents  (F001-F005)  generated  by  small 
quantity  generators,  CERCLA  response 
action  and  RCRA  corrective  action  sites 
addressed  in  §  268.30(a)  (1)  and  (2) 
(except  solvent  contaminated  soils)  and 
for  (2)  California  List  HOCs  (except 
HOC  soils).  The  BDAT  ti«atinent  for 
these  wastes  is  incineration,  and  the 
new  capacity  data  indicate  significant 
increases  in  incineratiooxapacity, 
assuring  adequate  capacity  for  these 
wastes  (See  Table  6). 

F.  National  Variance  From  the  Effective 
Date  for  Contaminated  Soils 

1.  Legal  Authority 

Under  RCRA  sections  3004  (d)(3)  and 
(e)(3),  Congress  provided  that  the  land 
disposal  restriction  provisions  for 
disposal  of  certain  "contaminated  soil" 
and  "debris"  from  CERCLA  104  and  106 
response  actions  and  from  RCRA 
■corrective  actions  would  not  apply  until 
48  months  from  the  enactment  of 
HSWA.  These  provisions  apply 
specifically  to  soil  and  debris 
contaminated  with  spent  solvents, 
certain  dioxin-containing  wastes,  and 
California  list  restricted  hazardous 
wastes.  November  8, 1988,  therefore,  is 
the  applicable  effective  date  established 
under  RCRA  3004  subsections  (d)(3)  and 
(e)(3)  for  CERCLA  and  RCRA  corrective 
action  contaminated  soil  and  debris. 
.Congress  provided  no  such  alternative 
statutory  effective  date  for  CERCLA  and 
RCRA  soil  and  debris  contaminated 
widi  First  Third  (or  Second  Third) 
wastes.  Thus,  the  statutory  effective 
date  for  these  wastes  is  the  same  as  for 
any  other  hazardous  waste  which  is 
included  in  the  first  one-third  of  the 
schedule— August  8, 1988. 

•    EPA  has  considered  carefully  the 
argument  that  the  statutory  effective 
date  for  solvent,  dioxin,  and  HOC 
contaminated  soils  and  debris  from 
CERCLA  response  action  and  RCRA 
corrective  actions  cannot  be  extended 
because  the  national  effective  date  for 
the  underlying  hazardous  waste  already 


has  been  extended  for  the  maximum 
two  years.  EPA  does  not  find  this 
argument  persuasive.  First  sections  3004 
(d)(3)  and  (e)(3)  appear  to  establish  a 
November  8, 1988  effective  date  for  a 
particular  category  of  wastes,  namely 
contaminated  soil  and  debris  from 
CERCLA  response  actions  and  RCRA 
corrective  actions.  Section  3004(h)(2) 
then  gives  the  Agency  the  authority  to 
extend  effective  dates  that  otherwise 
would  apply  under  subsection  (d)  or  (e) 
for  up  to  two  years.  The  scheme,  in  fact 
is  similar  to  that  for  solvent  dioxin  and 
California  list  wastes  land  disposed  by 
underground  injection,  which  are 
prohibited  from  land  disposal  on  August 
8, 1988  (RCRA  section  3004(1)),  which 
effective  date  likewise  may  be  extended 
due  to  a  lack  of  protective  alternative  * 
capacity  for  up  to  two  years. 

Second,  it  is  logical  that  Congress 
would  have  intended  a  later  effective 
date  for  these  wastes.  An  extra  measure 
of  environmental  protection  and 
accountability  is  afforded  for  these 
wastes  due  to  the  CERCLA  and  RCRA 
corrective  action  processes.  These 
processes  provide  a  documented 
connection  with  a  regulatory  process. 
Such  a  connection  is  not  present  for 
normal  disposal  of  restricted  wastes, 
and  thus  makes  less  pressing  the  need 
for  an  immediate  prohibition  effective 
date.  Most  important,  however,  is 
Congress'  evident  acknowledgment  that 
it  would  take  extra  time  to  develop 
treatment  capacity  for  soils  and  debris 
at  the  cleanup  sites  contaminated  with 
these  wastes.  Foreseeing  this  potential 
shortfall.  Congress  placed  these  wastes 
on  an  alternative  schedule 
approximately  the  same  as  the  one  for 
the  first  group  of  wastes  prohibited 
under  section  3004(g).  Restricted 
hazardous  wastes  are  normally 
prohibited  from  land  disposal  as  soon  as 
the  statutory  deadline  passes.  (RCRA 
section  3004(h)(1)).  ff,  however,  there  is 
a  lack  of  adequate  alternative  protective 
treatment  recovery,  or  disposal 
capacity  to  treat  the  wastes,  the  Agency 
may  set  an  alternative  effective  date 
based  on  the  earliest  date  on  which  such 
adequate  capacity  becomes  available, 
not  to  exceed  two  years.  (RCRA  section 
3004(h)(2)). 

2.  Summary  of  the  Proposed  Agency 
Action 

In  today's  action,  the  Agency  is 
proposing  to  grant  a  national  capacity 
variance  for  certain  contaminated  soils 
that  require  solids  incineration  capacity. 
This  variance  applies  to  the  following 
specific  categories  of  soils  contaminated 
with  the  following  wastes:  (a)  Soils 
contaminated  widi  spent  solvent  (FOOl- 


F005)  and  dioxin-containing  (F020-23 
and  F026-28)  wastes  (restricted  under 
section  3004(e))  from  a  response  action 
taken  under  CERCLA  section  104  or  106 
or  a  RCRA  corrective  action;  (b)  soils 
contaminated  with  CaUfomia  list  HOC 
wastes  (under  30D4(d))  from  a  response 
action  taken  under  CERCLA  section  104 
or  106  or  RCRA  corrective  actions;  and 
(c)  soils  contaminated  with  certain  First 
Third  wastes  for  which  the  proposed 
treatment  standards  are  based  on 
incineration.  (This  final  capacity 
variance  does  not  apply  exclusively  to 
soils  from  CERCLA  response  and  RCRA 
corrective  actions.  This  is  because  there 
is  no  statutory  distinction  as  to  effective 
date  between  CERCLA/RCRA  3004(g) 
soils  and  all  other  soils  as  there  is  for 
3004  (d)  and  (e)  soils.)  The  appUcable 
First  Third  wastes  include  K015,  K016, 
K018.  KOig,  K020,  K024,  K030.  K037,  and 
K048-K052  wastes  addressed  in  the 
April  8, 1988  proposed  rule  (53  FR 
11742),  and  KOOl,  K063,  K087,  KlOl  and 
K102  wastes  addressed  in  this  proposal. ' 
Today's  action  proposes  a  2-year 
national  capacity  variance  from  the 
applicable  statutory  effective  date  for 
these  wastes.  As  such,  the  soils 
contaminated  with  the  specified  First 
Third  wastes  would  receive  a  variance 
that  extends  the  effective  date  for  the 
land  disposal  restrictions  to  August  8, 
1990.  On  die  oUier  hand,  CERCLA  and 
RCRA  soils  contaminated  with  spent 
solvent  certain  listed  dioxin-containing 
wastes  and  CaUfomia  Ust  HOC  wastes 
would  be  covered  by  the  capacity 
variance  until  November  8, 1990 — two 
years  from  the  end  of  the  statutory 
effective  date  applicable  to  these 
wastes.  The  following  chart  summarizes 
the  Agency's  proposal: 

Summary  of  Current  and  Proposed 
Effective  Dates 


Currant 

Proposed 

Restncied  hazardous 

prohibition 

prohttition 

irrasta 

•Necuve 

effective 

dale 

dale 

1.  Solvant  and  dioidn- 

containing  soil  and 

debris: 

a.  Soil  from  CERCLA 

or  RCRA 

corrective  actions 

contaminated  witti  > 

section  3004(e) 

solvent  or  dioxin 

hazardous  waste 

11-8-88 

11-8-90 

b.  Debris  from 

CERCLA  or  RCRA 

conective  actions 

contaminated  with 

section  3004<e) 

solvent  or  dioxin 

hazardous  waste 

11-8-88 

No  change." 
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Summary  OF  Current  AND  PR0fO6ED 
Effective  Dates— Continued 
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■  Howewar,  saa  sadion  F.4.  of  todays 

With  respect  to  soils  contaminated 
with  spent  solvent  and  dioxin- 
containing  wastes,  only  those  that  result 
from  a  response  action  taken  under 
section  104  or  106  of  CERCLA  or  a 
corrective  action  required  under  RCRA 
would  be  included  under  this  capacity 
variance.  For  all  other  soils 
contaminated  with  these  wastes,  an 
application  for  a  case-by-case  extension 
may  be  submitted  if  adequate 
alternative  capacity  cannot  reasonably 
be  made  available  by  the  applicable 
effective  date.  (See  section  300«{h)(3).) 
Similarly,  the  proposed  variance  does 
not  apply  to  California  list  HOC 
contaminated  soils  except  those 
resulting  from  a  CERCLA  104  or  106 
response  action  or  RCRA  corrective 
action.  Note  that  even  though  today's 
action  proposes  to  rescind  parts  of  the 
July  8. 1987  variances  granted  for  HOCs, 
the  existing  capacity  variance  remains 
in  place  until  July  8, 1989  lot  California 
list  HOC  contaminated  soils. 
Furthermore,  the  proposed  variance 
does  not  apply  to  soils  contaminated 


widi  First  Third  waste  for  which 
treatment  standards  have  not  been 
established  |i.e.,  diose  wastes  suiqect  to 
the  "soft  hammer"  psovisiaas).  As  a 
general  matter,  EPA  is  not  proposing 
capacity  variances  for  any  soft  tunmnwr 
wastes.  This  is  because  the  soft  haaoner 
itself  provides  a  mechanism  for 
ascertaining  availability  of  treatment 
capacity  [fm  wastes  whose  intended 
dispositiaii  is  a  landfill  or 
impcnmdment),  by  placing  the  burden  of 
investigatiag  and  certifying  on  the 
person  managing  tfie  prohibited  waste. 

3.  The  Facts  Justifying  a  National 
Capacity  Variance  for  These  Soils 

Soils  require  rotary  Idln  incineration 
to  meet  BOAT  standards.  As  mentioned 
ifl  the  section  on  capacity 
determinations  (specifically  inj).4.J.  the 
evaluation  of  commercial  rotary  Uln 
incineration  capacity  required  for  solids 
indneratien,  shows  that  there  is  only 
about  2  million  gallons  of  available 
commercial  capacity  (i.e..  avaiiabie  after 
the  effective  dates  for  the  non-soil 
solvents  wastes,  the  non-soil  CallfiDmia 
list  HOC  wastes  and  non-soil  First  Third 
wastes). 

The  amount  of  soil  estimated  to 
require  sohds  incimration  is  shown 
below  (These  amounts  represent  the 
quantity  of  soils  handled  by  ooamereial 
treatment  facilities  in  1966.  Note,  that 
the  amount  of  soils  requiring  solids 
incineration  that  are  generated  hy 
CERCLA  response  or  RCRA  corrective 
actions  is  not  currently  known.): 

•  Solvent — 12  million  gal/yr. 

•  Dioxin— (none  reported  in  1986) 

•  California  List  HOCs  (other  than 
First  Third  wastes  for  which  treatment 
standards  have  been  proposed)— 4 
million  gal/yr. 

•  First  Third  (for  whidi  treatment 
standards  have  been  proposed)— 10 
million  gal/yr. 

Thus,  all  of  the  solids  incineration 
capacity  would  be  utilized  as  a  result  of 
other  actions  taken  today,  and  diere  will 
be  a  lack  of  capacity  for  soQs 
incineration. 

EPA  acknowledges  that  in  proposing  a 
national  capacity  variance  for 
contaminated  soils,  it  is  making  a  policy 
choice.  That  is,  instead  of  proposing  to 
rescind  the  variance  for  other  HOC  and 
solvent  wastes  requiring  solids 
incineration,  and  not  proposing  a 
variance  for  certain  First  Third  wastes 
requiring  this  type  of  treatment,  EPA 
instead  could  try  and  carve  out  some 
segment  of  CERCLA  and  RCRA 
corrective  action  soils  for  immediate 
prohibition  (leaving  in  place,  or 
proposing  a  variance  for  these  other 
waste).  0*A  is  not  pursuing  this  course 


for  several  reasons.  First  it  would  be 
hard,  if  not  impossible,  to  carve  out  a 
discrete  segment  of  contaminated  clean 
up  soils  to  fit  the  available  treatment 
capacity.  More  ioiiportantly,  the  iwsdse 
amount  of  CERCLA  and  RCRA 
corracthra  action  soils  to  be  generated 
overlfae  next  24  mentfas  is  not  certain 
(due  to  the  unpredictable  pace  of  dean 
up  actions),  whereas  (he  amount  of  die 
other  suiface  disposal  wastes  discussed 
above  that  require  solids  incineration 
capacity  is  much  better  quantified.  By 
rescinding,  or  not  proposing,  variances 
for  the  wastes  whose  volume  is  better 
quantified.  EPA  is  far  more  certain  that 
die  existing  treatment  capacity  will 
actually  be  ntiliaed.  That  is.  EPA  will 
not  be  reserving  scarce  solids 
indnefation  capacity  for  contaminated 
sods  that  might  never  be  generated.  0>A 
thus  is  structuring  these  proposed 
variances  to  make  certain  that  scarce 
solids  incineration  capacity  will  actually 
be  utilised. 

This  is  not  tossy  diat  EPA  will 
invariably  allocate  treatment  capacity  to 
prohibited  wastes  whose  generation  rate 
is  qualified.  For  example,  if  the  Agency 
were  required  to  allocate  between 
corrective  action/response  wastes  and 
wastes  presenUy  disposed  of  in 
underground  inlection  wells  or  surface 
units  other  than  impoundments  and 
landfills,  the  Agency  might  choose  to 
allocate  the  capacity  to  the  corrective 
action/response  wastes,  given  that  they 
are  customarily  generated  at  sites 
actually  posing  a  risk.  EPA  plans  to 
discuss  this  point  further  in  regulations 
dealing  with  First  Third  wastes  that  are 
injected  into  undeiground  wells. 

4.  Request  for  Cmnment  on  Variance  for 
Contaminated  Debris 

Q'A  is  not  proposing  to  grant  a 
capacity  variance  for  contaminated 
debris.  Debris  encompasses  so  many 
different  types  of  materials — many  of 
them  highly  out  of-the-ordinary — Uiat 
generic  determinations  as  to  type  of 
treatment  needed,  and  amount 
generated,  are  difficult. 

EPA  however,  solicits  comment  on 
whether  a  variance  for  contaminated 
debris  should  be  granted.  Such  a 
variance  would  apply  to  all  ttebris  from 
CERCLA  response  actions  and  RCRA 
corrective  actions  which  is 
contaminated  with  solvents,  certain 
dioxins  or  HOCs  above  1.000  ppoL  It 
would  also  apply  to  debris 
contaminated  with  first  third  wastes 
whose  treatment  standard  is  based  on 
incineration.  Although  it  is  difficult  to 
pinpoint  exactly  how  much  debris  will 
be  generated,  much  of  it  will  be  soUds 
(see  51 FR  40577.  November  7. 1986) 


defining  "debris"  to  include  "wood, 
stumps,  clothing,  equipment,  building 
materials,  storage  containers,  and 
liners").  The  treatment  standard  for 
these  solids  will  be  based  on 
incineration,  and  as  noted  above.  EPA 
has  allotted  available  solids  incineration 
capacity  for  wastes  other  than  soils  and 
debris.  Put  another  way,  if  there  is  not 
enough  solids  incineration  capacity  to 
accommodate  contaminated  soils,  there 
also  is  not  enough  solids  incineration 
capacity  to  accommodate  both 
contaminated  soils  plus  contaminated 
;  debris.  In  addition,  Congress  linked 
contaminated  soils  and  debris  when  it 
established  a  different  effective  date  for 
-these  wastes  in  sections  3004  (d)(3)  and 
(e)(3).  EPA  thus  solicits  comment  on 
extending  the  scope  of  the  variance  to 
include  contaminated  debris. 

5.  No  Proposed  Variance  for  Other 
Contaminated  Soils 

EPA  is  not  proposing  a  national 
capacity  variance  for  any  of  the 
following  hazardous  wastes:  (a)  Soils 
contaminated  with  solvents  or  dioxins 

.which  do  not  result  from  CERCLA 
response  actions  or  RCRA  corrective 
actions:  and  (b)  soils  contaminated  with 
wastes  whose  treatment  standard  is  not 
based  on  incineration.  (See  chart: 
Summary  of  Current  and  Proposed 
Effective  Dates).  With  respect  to  soils 
that  are  not  generated  in  the  course  of 
CERCLA  or  RCRA  clean  up  activities, 
the  applicable  statutory  effective  date  of 

'  November  8, 1986  has  already  passed 
and  cannot  be  extended  further  (any 
person  who  manages  such  wastes  may, 
however,  submit  an  application  for  a 
case-by-case  extension  to  the  effective 
date).  With  respect  to  contaminated 
soils  not  requiring  incineration  to 
achieve  the  treatment  standard,  there  is 
ample  treatment  capacity  (for  example, 
stabilization)  so  that  a  capacity  variance 
is  not  warranted. 

6.  Definition  of  "Soil" 

For  the  purpose  of  determining 
whether  a  contaminated  material  is 
subject  to  this  national  variance,  some 
definition  of  the  term  "soil"  is  needed. 

<  Soil  is  defined  as  materials  that  are 
primarily  geologic  in  origin  such  as  silt 
loam,  or  clay,  and  that  are  indigenous  to 
the  natural  geological  environment  In 
certain  cases  soils  will  be  mixed  with 
liquids,  sludges  or  debris.  The  Agency  is 
soliciting  comment  with  respect  to 
appropriate  methods  for  determining 
whether  such  mixtures  should  be 
considered  a  soil  waste.  Soils  ordinarily 
do  not  include  any  wastes  withdrawn 
fiom  hazardous  waste  management 

.  units,  however,  such  as  impoundment 
dredgings.  EPA  has  calculated  that 


treatment  capacity  exists  for  these 
wastes,  and  in  addition,  they  are 
sludges,  not  soils.  In  addition, 
contaminated  soils  would  ordinarily 
have  to  result  from  some  type  of  cleanup 
activity  not  associated  with  a  hazardous 
waste  management  unit  currentiy 
subject  to  regulations  under  Parts  264 
and  265. 

The  Agency  also  notes  that  the 
proposed  variance  obviously  would  not 
apply  to  materials  produced  as  a  result 
of  the  deliberate  addition  of  soil  or  dirt 
to  a  restricted  hazardous  waste.  Such  a 
practice  is  forbidden  by  the  provisions 
of  the  dilution  prohibition  (40  CFR 
268.3). 

7.  Notes  on  Drafting  of  the  Regulatory 
Language 

To  implement  these  changes  in  the 
various  capacity  variances,  EPA  is 
proposing  to  amend  regulatory  language 
in  SS  268.30-268.33.  Witii  respect  to  the 
solvent  wastes  covered  in  §  268.30,  the 
Agency  is  proposing  to  add  a  new 
§  268.30(a)(4)  dealing  with  contaminated 
soil  and  debris  from  CERCLA  response 
and  RCRA  corrective  actions.  This 
provision  would  replace  existing 
S  268.1(c)(3).  New  S  268.30{a)(5)-(7) 
would  then  indicate  that  certain 
residues  from  treating  solvent  wastes 
also  would  have  prohibition  effective 
dates  other  then  November  7, 1986. 
(Incidentally,  we  note  that  the  final 
changes  in  new  §  268.30(a)(5]  refers  by 
cross-reference  to  treatment  residues 
that  have  less  than  1  percent  solvent 
(treatment  residues  in  the  (a)(3) 
treatabiUty  group)  but  not  to 
contaminated  soils;  this  is  because  the 
contaminated  soils  in  proposed 
S  268.30(a)(4)  would  never  be  generated 
as  residues  from  treating  another 
restricted  solvent  waste). 

New  S  268.30(b]  would  then  group  all 
the  solvent  wastes  having  a  November 
8. 1988  prohibition  effective  date  (the 
<1%  wastes  in  i  268.30(a)(3),  the 
treatment  residues  in  proposed 
S  268.30(a)(5),  and  CERCLA  response 
and  RCRA  corrective  action  debris,  and 
residues  from  treating  the  debris).  New 
§  268.30(c)  would  group  the  wastes 
having  an  earUer  effective  date:  i.e.. 
Small  Quantity  Generator,  CERCLA 
response  and  RCRA  corrective  action 
non-soil  and  debris  wastes  and  residues 
from  Uieir  tieatinent  New  §  268.30(d) 
would  set  forth  the  1990  effective  date 
for  CERCLA  response  and  RCRA 
corrective  action  wastes.  We  also  have 
added  language  indicating  that  if  these 
wastes  are  to  be  disposed  in  landfills  or 
impoundments  until  the  prohibition 
effective  date  then  the  landfill  or 
impoundment  unit  must  meet  the  section 
3004(o)  minimum  technology 


requirements.  (See  53  FR  11709  (April  8. 
1988)). 

The  Agency  is  proposing  to  make 
similar  dhanges  in  S  S  268.31, 268.32,  and 
268.33  (this  last  provision  still  is 
proposed  form)  to  reflect  the  proposed, 
revised  effective  dates.  The  language  in 
S  288.33(c)  would  indicate  that  the  1990 
effective  date  would  apply  to  all  soils 
contaminated  with  First  Third  wastes 
where  the  treatment  standard  for  the 
waste  is  based  on  incineration. 
Appendix  II  of  Part  268  will  list  the 
technology  basis  for  treatment 
standards,  and  so  provide  a  ready 
means  of  ascertaining  which  standards 
are  based  on  incineration. 

IV.  Modifications  to  the  Land  Disposal 
Restrictions  Framework  and  to  Proposed 
Soft  Hammer  Provisions 

A  Applicability  (40  CFR  268.1) 

The  Agency  is  proposing  to  add  a  new 
§  268.1(d)  to  clarify  diat  the  Part  288 
standards  do  not  apply  invariably  to 
prohibited  wastes  generated  from 
CERCLA  response  actions.  Rather,  such 
wastes  could  be  subject  to  one  or  more 
of  the  waivers  fit)m  otherwise 
applicable  standards,  which  waivers  are 
contained  in  CERCLA  section  121(d)(4) 
(A)-(F).  The  same  is  true,  of  course,  of 
all  other  RCRA  provisions,  but  EPA 
believes  it  particularly  important  to 
mention  this  with  respect  to  Part  268 
because  there  are  regulatory  provisions 
that  deal  expUcitiy  with  prohibited 
wastes  from  CERCLA  response  actions 
(see  e.g.  proposed  SS  268.30(a)(4)  and 
268.30(c)). 

B.  Recordkeeping  (40  CFR  268.7J 

The  November  7, 1986.  rule  (51  FR 
40572)  established  a  tracking  system  for 
wastes  subject  to  the  land  disposal 
restrictions  requiring  treatment  facilities 
to  have  records  of  the  notices  received 
fiom  generators  or  other  treatment 
faciUties,  and  disposal  facilities  to  have 
copies  of  the  notifications  aiul 
certifications  provided  by  generators  or 
treatment  storage  and  disposal  facilities 
as  codified  in  40  CFR  268.7.  The  April  8. 
1988,  notice  (53  FR  11742)  proposed  to 
modify  the  tracking  system  by  having 
storage  facilities  maintain  files  of  the 
notices  and  certifications  sent  by 
generators  and  treatment  facilities.  This 
proposal  also  developed  a  similar 
tracking  system  for  wastes  subject  to 
the  "soft  hammer"  provisions  which 
would  require  generators  and  treatment 
storage,  and  disposal  facilities  to  keep 
records  of  the  notices  and  40  CFR  288.8 
demonstrations  and  certifications. 

Today's  notice  proposes  to  further 
modify  the  tracking  system  to  include  in 
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40  CPR  288.7  (aKi).  (a)(2).  (bM3).  (aK4). 
and  (a)(5)  provisions  stating  that 
generators  and  storers  must  retain 
copies  of  the  notifications  and 
certifications  forwarded  to  treatment. 
storage,  end  disposal  facilities  and 
received  from  storage  facilities.  The 
Agency  believes  that  these  changes  will 
enhance  the  enforceability  of  the  land 
disposal  restrictions  regulations  and  will 
make  generator  and  storage 
recordkeeping  requirements  ctmsistent 
with  the  recordkeeping  requirements  at 
treatment  and  disposal  facilities. 

Today  EPA  is  also  proposing  an 
additional  amendment  to  40  CFR 
268.7(a)(3)  specifying  that  generatms  of 
wastes  which  are  the  subject  of  case-by- 
case  extensions  or  national  variances, 
or  di^KMers  of  wastes  widi  *^o 
migration"  exemptions  most  notify 
treatment  and  storage  facilities 
receiving  the  wastes,  a  change  that 
sunrienents,  and  is  consistent  witii.  die 
existing  requirement  to  notify  disposal 
facilities.  In  addition,  the  Agency  is 
proposing  that  generators  most  retain 
records  of  this  notification. 

EPA  is  also  proposing  to  add  40  CFR 
268.7(a)(5)  to  require  generators  to  retain 
records  of  data  fimn  testing  the  waste, 
treatment  residual,  or  extract  of  tiie 
waste  or  treatment  residual  developed 
using  the  TCLP.  The  Agency  believes 
that  this  addition  to  the  regulations  wiH 
estabbsh  consistency  with  the  existing 
provisions  requiring  that  (teta  supporting 
decisions  to  restrict  wastes  based  on 
knowledge  of  tiw  wastes  must  be 
maintaiiied  in  the  generator's  files. 
Furthermore,  this  action  appears  to 
enhance  the  enforceability  of  the 
regulations.  EPA  is  requesting  comment 
on  the  proposed  recordkeeping  changes 
explained  in  this  section  of  the 
preamble. 

EPA  is  also  proposing  to  modify 
i  28B.7(a)  to  provide  for  a  limitation  on 
the  time  period  that  records  are  required 
to  be  retained  by  generators.  Althoc^ 
the  current  regulations  require  owmers 
and  operators  of  facilities  to  maintain 
§  288.7  records  for  a  finite  period  of 
time,  iA,  until  closure  of  the  fadUfy  (see 
S§  284.73(b)  and  2e5.73(b)),  the 
regulations  currentfy  provide  tiiat 
generators  must  maintain,  for  an 
indefinite  period  of  time,  all  siqpporting 
data  used  to  determine  tiiat  a  waste  is 
restricted  based  solefy  on  Ae 
generator's  knowledge.  See  existing 
S  268.7(a)(4)  (proposed  to  be 
redesignated  as  §  288.7(8)^)  in  today's 
notice).  In  light  of  the  inde&iite  time 
period  stated  in  this  existing 
requirement  and  today's  proposal  to 
require  generators  to  maintain 
additional  information  (i.e.,  copies  of  die 


§  268.7  notices,  oertificstiois.  and  all 
waste  analysis  data),  the  Agency 
believes  that  a  finite  time  period  may  be 
a  more  appropriate  burden  on 
generators,  vrtuie  preserving  the 
Agency's  enforcement  aWlify.  Therefore. 
EPA  is  today  proposing  a  &-year 
limitation  on  tiie  retention  requirement 
for  all  records  generators  produce  to 
comply  with  f  268.7  of  the  land  disposal 
restrictions. 

Similar  to  the  generator  manifest 
retention  requirements  in  S  282.40,  EPA 
is  proposing  that  the  5-]rear  time  period 
would  begin  on  the  date  tiiat  the 
restricted  waste  is  sent  to  on-site  or  off- 
site  treatment  storage,  or  disposal.  Also 
similar  to  the  fi  262.40  manifest 
provision,  the  5-year  retention 
requirement  would  be  extended 
automatically  during  the  couise  of  any 
unresolved  enforcement  action 
regarding  the  regulated  activify  or  as 
requested  by  the  Administrator. 

Unlike  the  generator  manifest 
requirements  in  1 262.42.  wriiich  provide 
that  generators  most  submit  an 
Exception  Report  to  EPA  if  they  have 
not  received  a  signed  copy  of  the 
manifest  from  the  designated  owner  at 
operator  within  45  days  from  when  the 
waste  is  accepted  t^  the  initial 
transporter.  EPA  is  not  propoainB  to 
create  an  exception  reporting 
requirement  for  i  268.7  generator 
records.  The  Agency  believes  that  an 
additional  exception  reporting 
requirement  would  be  an  undue  burden 
on  generators.  Instead.  EPA  believes 
that  requiring  generators  to  retain  for  a 
5-year  period  the  i  268.7  records  they 
produce  is  a  more  reasonable 
requirement,  and  that  thM  woukl  be 
adequate  to  suf^iort  the  Agency's 
enforcement  program.  The  Agency 
recognises  that  the  proposed  5-yeer  limit 
is  unlike  {  282.40,  i^ch  reqmres 
generators  to  maintain  a  copy  of  the 
manifest  for  a  3-year  period  (snbiect  to 
the  automatic  extension  mentioned 
above).  EPA  believes  that  a  5-year  limit 
is  an  approiiriate  compromise  to 
imposing  an  additional  exceptian 
reporting  requirement,  particolariy  in 
li^t  of  the  additional  concerns 
Congress  has  expressed  regarding  the 
proper  management  of  wastes  that  are 
prohibited  frvm  land  dispmaL  However, 
the  Agency  also  solicits  comment  on  the 
need  for  a  5-year  limit  versus  the  asoal 
3-year  limit 

EPA  also  recognizes  diat  the  proposed 
5-yaar  retention  requirement  may,  as  a 
practical  matter,  result  in  a  de  facto 
change  in  the  manifest  retention 
requirement  &x>m  three  yean  to  five 
yean  because  many  geiieraton  are 
putting  the  S  268.7  notices  and 


certifioations  directfy  onto  dieir 
manifests.  The  Agracy  does  not  intend 
to  discourage  die  practice  of  patting  diis 
§  268.7  docomentation  on  dw  manifest 
to  the  extent  that  sodi  practices  compfy 
widi  State  requirements.  However,  EPA 
is  requesting  comment  on  the  generator 
record  retentfon  requirement  proposed 
in  today's  notice,  induding  comment  on 
whether  a  finite  period  should  be 
specified  and.  if  so,  wbe^er  five  yean 
or  some  odier  time  period  is  appropriate. 

C.  National  Vanaooe  for  Spent  Sotvent 
Waste  Jteeiduee  (40  CPR  36830) 

EPA  is  also  proposing  to  make  a 
nrinor  correction  to  40  CFR  2e8J30(b) 
wfaidi  will  cross-reference  rule  Iwnpiagw 
in  die  fufy  8, 1987.  r^aticms  (52  FR 
25780).  Under  this  rule  die  Agency 
added  40  CFR  2B8.30(a)(4)  stating  diat 
residues  from  treetiiis  ^  waates 
described  in  section  40  CFR  2BeJ0(a)  (^ 
(2),  and  (3)  are  eligible  for  a  two-year 
variance  bxm  the  effective  date  of  the 
restrictions.  EPA  omitted,  inadvertendy. 
to  cross-refBroace  paragraph  Ia](4)  in  40 
CFR  28&30(b).  We  are  proposing  to 
correct  the  omission  in  this  rule.  EPA  is 
not  soliciting  fiirther  comment  on  40 
CFR  288J»)(aK4)  or  any  odier  provision 
in  40  CFR  28&30(a)  which  does  not 
address  the  rescission  of  the  variance 
for  solvent-containing  wastes  (widi  the 
exception  of  S  288.30(a)(3}  on  which 
EPA  has  solicited  comment;  see  53  FR 
11770). 

EPA  is  |Mt>posing  the  following  minor 
changes  to  the  provisions  implementing 
die  section  3a04(g)(6)  soft  hammer, 
which  EPA  proposed  on  April  8. 1968. 

D.  Section  268S(a)(3) 

EPA  is  proposing  a  nnall  change  in 
the  language  of  proposed  S  2e8.8(a)(3). 
proposed  at  53  FR  1178a  The  lai^nage 
should  refer  to  lunrffiMa  and  surface 
impoundments  rather  than  ad  land 
disposal  facilities,  since  die  soft 
hammer,  which  proposed  §  2B8.8(a)(3) 
implements,  restricte  diqxwal  only  to 
landfills  and  surface  impoundments. 

E.  Section  268.8fbJ{2) 

We  are  proposing  language  identical 
to  that  profMieed  on  April  8,  except  diet 
we  would  delete  the  final  clause  which 
would  allow  the  Regional  Administrator 
to  require  a  given  mediod  of  treatment 
upon  invalidating  a  certification.  The 
soft  hammer  does  not  appear  to  allow 
EPA  to  affirmatively  specify  a  type  of 
treatment 

F.  Section  26B£fc) 

We  are  also  proposing  a  change  in 
proposed  1 268!8(c)  to  indicate  more 
clearly  that  prohilHted  soft  hammw 


wastes  can  be  disposed  of  in 
impoundments  or  landfills  until  the 
occurrence  of  the  firat  of  three  events: 
(1)  llie  certification  is  invahdated;  (2) 
EPA  establishes  a  treatment  standard; 
or  (3)  the  bard  hammer  falls. 

G.  Section  268.33(g) 

We  are  proposing  modified  language 
to  clarify  a  generator's  testing 
obligations  when  a  treatment  standard 
specifies  concentration  levels  in  the 
total  waste  versus  the  waste  extract 
and  also  proposing  to  delete  the  final 
three  words  ("in  this  section")  since  this 
reference  was  overly  restrictive 
(omitting  reference  to  no  migration 
variances  or  treatability  variances,  to 
maintain  only  two  of  the  omissions). 

V.  State  Aadiorify 

A:  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA.  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  Following 
authorization,  EPA  retains  enforcement 
authority  under  sections  3008, 3013,  and 
7008  of  RCRA.  altiiough  audiorized 
States  have  primary  enforcement 
responsibility.  The  standards  and 
requirements  for  authorization  are  found 
in  40  CFR  Part  271. 

Prior  to  HSWA.  a  State  widi  final 
authorization  administered  ite 
hazardous  waste  program  in  lieu  of  EPA 
administering  the  federal  program  in 
that  Stete.  The  Federal  requirements  no 
longer  applied  in  the  authorized  State, 
and  EPA  could  not  issue  permits  for  any 
facilities  that  the  Stete  was  authorized 
to  permit.  When  new,  more  stringent 
Federal  reguiremente  were  promulgated 
or  enacted,  the  State  was  obliged  to 
enact  equivalent  authorify  within 
specified  time  frames.  New  Federal 
requirements  did  not  take  ei^ct  in  an 
audiorized  Stete  until  die  Stete  adopted 
the  requirements  as  State  law. 

.  In  contaast  under  RCRA  section 
3006(g)  (42  U.S.C.  6926(g)).  new 
requirements  and  prohibitions  imposed 
by  HSWA  take  effect  in  audiorized 
States  at  die  same  time  that  diey  take 
effect  in  nonauthorized  States.  EPA  is 
directed  to  carry  out  these  requiremente 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  permite,  until 
the  State  is  granted  authorization  to  do 
so.  While  States  must  still  adopt 
HSWA-related  provisions  as  State  law 
to  retain  final  authorization.  HSWA 
applies  in  authorized  States  in  the 
interim. 

Today's  rule  is  proposed  punuant  to 
sections  3004  (d)  dircKigh  (k).  and  (m),  of 
RCRA  (42  U.S.C  8924  (d)  dirou^  (k). 


and  (m)).  Therefore.  U  will  be  added  to 
Table  1  in  40  CFR  271.1(j),  which 
identifies  the  Federal  program 
requirements  that  are  promulgated 
punuant  to  HSWA  and  take  effect  in  all 
States,  regardless  of  their  authorization 
status.  States  may  ai^  for  either 
interim  or  final  authorization  for  the 
HSWA  provisions  in  Table  1,  as 
discussed  in  the  following  section. 
When  this  rule  is  promulgated,  Table  2 
in  40  CFR  271.1(j)  will  be  modified  also 
to  indicate  that  this  rule  is  a  self- 
implementing  provision  of  HSWA. 

B.  Effect  on  State  Authorizations 

As  noted  above,  EPA  will  implement 
today's  proposal  in  authorized  States 
until  their  programs  are  modified  to 
adopt  these  rules  and  the  modification  is 
approved  by  EPA.  Because  the  rule  is 
promulgated  punuant  to  HSWA.  a  State 
submitting  a  program  modification  may 
apply  to  receive  either  interim  or  final 
authorization  under  RCRA  section 
3006(g)(2)  or  3006(b),  respectively,  on  the 
basis  of  requiremente  that  are 
substantially  equivalent  or  equivalent  to 
EPA's.  The  procedures  and  schedule  for 
State  program  modifications  for  either 
interim  or  final  authorization  are 
described  in  40  CFR  271.21.  It  should  be 
noted  that  HSWA  interim  authorization 
will  expire  on  January  1, 1993  (see  40 
CFR  271.24(c)). 

Section  271.21(e)(2)  requires  that 
States  that  have  final  authorization  must 
modify  their  programs  to  reflect  Federal 
program  changes  and  must  subsequently 
submit  the  modification  to  EPA  for 
approval.  State  program  modifications 
must  be  made  by  July  1, 1991,  if  only 
regulatory  changes  are  necessary  or  July 
1, 1992,  if  statutory  changes  are 
necessary.  These  deadlines  can  be 
extended  in  exceptional  cases  (see 
{  271.21(e)(3}). 

States  %vidi  authorized  RCRA 
programs  may  have  requiremente 
similar  to  those  in  today's  proposal, 
lliese  State  regulations  have  not  been 
assessed  against  the  Federal  regulations 
being  proposed  today  to  determine 
whether  they  meet  the  teste  for 
authorization.  Thus,  a  State  is  not 
authorized  to  implement  these 
requiremente  in  lieu  of  EPA  until  the 
State  program  modification  is  aj^roved. 
Of  course.  States  with  existing 
standards  may  continue  to  administer 
and  enforce  their  standards  as  a  matter 
of  State  law.  In  implementing  the 
Federal  program,  EPA  will  work  with 
States  under  agreements  to  minimize 
duplication  of  efforte.  In  many  cases. 
EPA  will  be  able  to  defer  to  the  States  in 
their  efforte  to  implement  their  programs 
rather  than  take  separate  actions  under 
Federal  authorify. 


States  that  sobmit  official  applications 
for  final  authorization  less  than  12 
months  after  the  effective  date  of  these 
regulations  may  be  approved  without 
including  equivalent  standards. 
However,  once  audiorized,  a  State  must 
modify  ite  program  to  include  standards 
substantialfy  equivalent  or  equivalent  to 
EPA's  within  thie  time  periods  discussed 
above. 

The  amendmente  being  proposed 
today  need  not  affect  die  State's 
Underground  Injection  Control  (UIC) 
primacy  stetus.  A  State  currendy 
authorized  to  administer  the  UIC 
program  under  the  Safe  Drinking  Water 
Act  (SDWA)  could  continue  to  do  so 
without  seeking  authorify  to  administer 
these  amendments.  However,  a  State 
whidi  wished  to  implement  Part  148  and 
receive  authorization  to  grant 
exemptions  from  the  land  disposal 
restrictions  would  have  to  demonstrate 
that  it  had  the  requisite  authority  to 
administer  section  3004  (f)  and  (g)  of 
RCRA.  The  conditions  under  which  such 
an  authorization  may  take  place  are 
summarized  below  and  are  discussed  in 
50  FR  28728,  et  seq.,  July  15, 1985. 

C.  State  Implementation 

The  following  four  aspects  of  the 
framework  established  in  the  November 
7. 1986,  rule  (51  FR  40572)  affect  State 
implementation  of  today's  proposal  and 
impact  State  actions  on^e  regulated 
community: 

1.  Under  Part  268,  Subpart  C,  EPA  is 
proposing  land  disposal  restrictions  for 
all  generators,  treaters,  storen,  and 
disposen  of  certain  types  of  hazardous 
waste.  In  order  to  retain  authorization. 
States  must  adopt  the  regulations  under 
this  Subpart  since  State  requirements 
can  be  no  less  stringent  than  Federal 
requirements. 

2.  Also  under  Part  268,  EPA  is 
proposing  to  grant  and  rescind  two-year 
national  variances  from  the  effective 
dates  of  the  land  disposal  restrictions 
based  on  an  analysis  of  available 
alternative  treatment,  recovery,  or 
disposal  capacify.  Under  S  268.5,  case- 
by-case  extensions  of  up  to  one  year 
(renewable  for  one  additional  year)  may 
be  granted  for  specific  applicants 
lacking  adequate  capacity. 

The  Administrator  of  EPA  is  solely 
responsible  for  granting  variances  to  the 
effective  dates  becaase  these 
determinations  must  be  made  on  a 
national  basis.  In  addition,  it  is  clear 
diat  RCRA  section  3004(hK3)  intends  for 
the  Administrator  to  grant  case-by-case 
extensions  after  consulting  the  affected 
States,  on  the  basis  of  national  concerns 
which  only  the  Administrator  can 
evaluate.  Therefore,  Stetes  cannot  he 
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authorized  for  this  aspect  of  the 
program. 

3.  Under  §  268.44,  the  Agency  may 
grant  waste-specilic  variances  from 
treatment  standards  in  cases  where  it 
can  be  demonstrated  that  the  physical 
and/or  chemical  properties  of  the 
wastes  differ  significantly  from  wastes 
analyzed  in  developing  the  treatment  > 
standards,  and  the  wastes  cannot  be 
treated  to  specified  levels  or  treated  by 
specified  methods.  [ 

The  Agency  is  solely  responsible  for 
granting  such  variances  since  the  result 
of  such  an  action  will  be  the 
establishment  of  new  waste  treatability 
groups.  All  wastes  meeting  the  criteria 
of  these  new  waste  treatability  groups 
will  also  be  subject  to  the  variances, 
and  thus,  granting  such  variances  has 
national  impacts.  Therefore,  this  aspect 
of  the  program  is  not  delegated  to  the 
States.  I 

4.  Under  9  28ae,  EPA  may  grant' 
petitions  of  specific  duration  to  allow 
land  disposal  of  certain  hazardous 
wastes  where  it  can  be  demonstrated 
that  there  will  be  no  migration  of 
hazardous  constituents  for  as  long  as 
the  waste  remains  hazardous. 

States  which  have  the  authority  to 
impose  restrictions  may  be  authorized 
under  RCRA  section  3006  to  grant 
petitions  for  exemptions  from  the 
restrictions.  Decisions  on  site-specific 
petitions  do  not  require  the  national 
perspective  required  to  restrict  wastes 
or  grant  extensions.  However,  the 
Agency  is  planning  to  propose  an 
interpretation  of  the  "no  migration" 
language  in  the  Federal  Register  for 
public  comment.  Because  of  the 
controversy  surrounding  the 
interpretation  of  the  statutory  language, 
and  the  potential  for  changes  in  policy, 
EPA  will  be  handling  "no  migration" 
petitions  at  Headquarters,  though  the 
States  may  be  authorized  to  grant  these 
petitions  in  the  future.  The  Agency 
expects  to  gain  valuable  experience  and 
information  from  review  of  "no 
migration"  petitions  which  may  affect 
future  land  disposal  restrictions 
rulemakings.  In  accordance  with  RCRA 
section  3004(i],  EPA  will  publish  notice 
of  the  Agency's  final  decision  on 
petitions  in  the  Federal  Register. 

States  are  free  to  impose  their  own 
disposal  restrictions  if  such  actions  are 
more  stringent  or  broader  in  scope  than 
the  actions  of  Federal  programs  (RCRA 
section  3000  and  40  CFR  271.1(i)).  Where 
States  impose  such  restrictions,  the 
broader  and  more  stringent  State 
restrictions  govern. 


VL  Effect  of  die  Land  DiqHMal 
Restfictimw  Program  on  Other 
Environmental  Programs 

A.  Discharges  Regulated  Under  the 
Clean  Water  Act 

As  a  result  of  the  land  disposal 
restrictions  program,  some  generators 
might  switch  from  land  disposal  of 
restricted  First  Third  wastes  to 
discharge  to  publicly-owned  treatment 
works  (POTWs)  in  order  to  avoid 
incurring  the  costs  of  alternative 
treatment.  In  shifting  from  land  disposal 
to  discharge  to  POTWs,  an  increase  in 
human  and  environmental  risks  could 
occur.  Also  as  a  result  of  the  land 
disposal  restrictions,  hazardous  waste 
generators  might  illegally  discharge  their 
wastes  to  surface  waters  without 
treatment,  which  could  cause  damage  to 
the  local  ecosystem  and  potentially  pose 
health  risks  bam  direct  exposure  or 
bioacciunulation. 

Some  generators  might  treat  their 
wastes  prior  to  discharging  to  a  POTW, 
but  the  treatment  step  itself  could 
increase  risks  to  the  environment.  For 
example,  if  incineration  were  the 
pretreatment  step,  metals  and  other 
hazardous  constituents  present  in  air 
scrubber  waters  could  be  discharged  to 
surface  waters.  However,  the  amount  of 
First  Third  waste  shifted  to  POTWs 
would  be  limited  by  such  factors  as  the 
physical  form  of  the  waste,  the  degree  of 
pretreatment  required  prior  to  discharge, 
and  State  and  local  regulations. 

B.  Discharges  Regulated  Under  the 
Marine  Protection,  Research,  and 
Sanctuaries  Act  (MPRSA) 

Management  of  some  First  Third 
wastes  could  be  shifted  from  land 
disposal  to  ocean  dumping  and  ocean- 
based  incineration.  If  the  cost  of  ocean- 
based  disposal  plus  fransportation  were 
lower  than  the  cost  of  land-based 
treatment  disposal,  and  transportation, 
this  option  could  become  an  attractive 
alternative.  In  addition,  ocean-based 
disposal  could  become  attractive  to  the 
regulated  conununity  if  land-based 
treatment  were  not  available. 

Although  there  may  be  economic 
incentives  to  manage  restricted  First 
Third  wastes  by  ocean  dumping  and 
ocean-based  incineration,  both 
technologies  require  permits,  which 
could  be  issued  only  if  technical 
requirements  (e.g.,  physical  form  and 
heating  value)  and  MPRSA 
enviroiunental  criteria  (e.g.,  constituent 
concentrations,  toxicity,  solubility, 
density,  and  persistence)  were  met. 
MPRSA  requires  that  nine  specific 
factors,  including  the  availability  and 
impacts  of  land-based  disposal 
alternatives,  be  considered  before 


permits  can  be  issued  for  ocean 
disposal. 

C.  Air  Emissions  Regulated  Under  the 
Clean  Air  Act 

Some  treatment  technologies 
applicable  to  First  Third  wastes  could 
result  in  cross-media  fransfer  of 
hazardous  constituents  to  air.  For 
example,  incineration  of  metal-bearing 
wastes  could  result  in  metal  emissions 
to  air.  Some  constituents,  such  as 
chromium,  can  be  more  toxic  if  inhaled 
than  if  ingested.  Therefore,  it  might  be 
necessary  to  issue  regulatory  controls 
for  some  technologies  to  ensure  they  are 
operated  properly. 

The  Agency  has  taken  several  steps  to 
address  this  issue.  EPA  has  initiated  a 
program  to  address  metal  emissions 
bom  incinerators.  It  has  also  initiated 
two  programs  under  section  3004(n)  to 
address  air  emissions  bom  other 
sources.  The  first  program  will  address 
fugitive  emissions  from  equipment  such 
as  pumps,  valves,  and  vents  from  units 
processing  concentrated  organic  waste 
streams.  The  second  program  will 
address  other  sources  of  air  emissions, 
such  as  tanks  and  waste  transfer  and 
handling. 

Vn.  Regulatory  Requirements 

A.  Regulatory  Impact  Analysis 
1.  Purpose 

The  Agency  estimated  the  costs, 
benefits,  and  economic  impacts  of 
today's  proposed  rule.  These  estimates 
are  required  for  "major"  regulations  as 
defined  by  Executive  Order  12291.  The 
Agency  is  also  required  under  the 
Regulatory  Flexibihty  Act  to  assess 
small  business  impacts  resulting  from 
the  proposed  rule.  The  cost  and 
economic  impact  estimates  serve, 
additionally,  as  measures  of  the 
practical  capability  of  facilities  to 
comply  with  the  proposed  rule. 

The  results  indicate  that  today's 
supplementary  proposed  rule  is  not  a 
major  rule.  (However,  in  combination 
with  the  previous  proposal  (April  8. 
1988^  53  FR 11742),  the  rule  is  a  major 
rule.)  This  section  of  the  preamble 
discusses  the  results  of  the  analyses  of 
the  proposed  rule  as  detailed  in  the  draft 
Regidatory  Impact  Analysis  (RIA)  for 
the  proposed  rule.  The  draff  RIA  is 
available  in  the  public  docket 

The  analyses  presented  in  this  section 
and  in  the  draff  RIA  do  not  fully  reflect 
the  current  status  of  the  proposed  rule. 
Certain  wastes  were  included  in  the 
RIA.  but  due  to  the  additional  time 
required  to  set  treatment  standards  for 
the  wastes,  were  not  part  of  the 
proposed  rule.  In  addition,  treatment 


standards  were  set  in  die  proposed  rule 
for  certain  wastes  which  did  not  appear 
in  the  database  used  for  the  RIA  and 
which  were  therefore  not  analyzed. 
These  discrepandes  will  be  addressed 
in  the  RIA  for  the  First  Third  final  rule. 

2.  Executive  Order  No.  12291 

Executive  Order  12291  requires  EPA 
to  assess  the  effect  of  proposed  Agency 
actions  and  alternatives  during  the 
development  of  regulations.  Such  an 
assessment  consists  of  a  quantification 
of  the  potential  benefits  and  costs  of  the 
rule,  as  well  as  a  description  of  any 
beneficial  or  adverse  effects  that  cannot 
be  quantified  in  monetary  terms.  In 
addition,  Executive  Order  No.  12291 
requires  that  regulatory  agencies 
prepare  a  Regulatory  Impact  Analysis 
(RIA)  for  major  rules.  Major  rules  are 
defined  as  those  likely  to  result  in: 

•  An  aimual  cost  to  the  economy  of 
$100  million  or  more;  or 

•  A  major  increase  in  costs  or  prices 
for  consumers  or  individual  industries; 
or 

•  Significant  adverse  effects  on 
competition,  employment,  investment 
innovation,  or  international  trade. 

The  Agency  has  prepared  an  RIA  and 
has  concluded  that  the  supplementary 
proposed  rule  is  not  a  major  rule.  The 
annual  cost  to  the  economy  of  the 
supplementary  proposed  rule  would  be 
approximately  $36  milUon.  (However,  in 
combination  with  the  previous"t>ropo8al 
(April  8, 1988,  53  FR  11742),  the  rule 
would  be  a  major  rule  with  an  annual 
cost  of  $717-732  million.) 

3.  Basic  Approach 

EPA  is  proposing  to  set  treatment 
standards  for  a  subset  of  the  Pint  Third 
F  and  K  wastes.  The  effects  of  die 
proposed  rule  were  estimated  fay 
comparison  of  post-regulatoiy  costs, 
■  benefits,  and  economic  impacts  with 
those  resulting  under  baseline 
conditions,  the  baseline  is  defined  to  be 
continued  land  disposal  of  wastes  in 
units  meeting  minimum  technolc^cal 
requirements. 

4.  Methodology 

a.  Determination  of  Affected 
Population  and  Waste  Management 
Practices.  TTie  first  step  in  determining 

.  the  populations  of  affected  wastes  and 
facilities  was  to  characterize  waste 

.  streams  based  on  available 
characterization  reports  and 
professional  judgement  (See  Section  C 
for  references.)  This  characterization 
data  was  aatdied  with  infoimafien  on 
waste  quantities  and  management 
practices  from  die  1981  RIA  MaO  Sorvey 
and  the  1984  &nall  Quantily  Geaentor 
Survey  to  determine  the  waste  streams 


and  facihties  potentially  affected  by  the 
proposed  rule.  Waste  quantities  and 
numbers  of  facilities  from  each  survey 
were  scaled  up,  by  means  of  weighting 
factors,  to  represent  the  national 
population  of  wastes  and  facilities. 

Next,  it  was  necessary  to  adjust  the 
affected  waste  and  facility  populations 
by  considering  the  cost  of  compliance 
with  regulations  which  have  t^en  effect 
since  the  1981  RIA  Mail  Survey  was 
conducted.  In  particular,  EPA  adjusted 
reported  waste  management  practices  to 
reflect  compliance  with  the  provisions  of 
40  CFR  Part  284,  which  apply  to 
permitted  treatment  storage,  and 
disposal  facilities.  In  making  this 
adjustment,  the  Agency  assumed  that 
facilities  would  elect  the  least  cosdy 
methods  of  compliance. 

This  adjustment  defines  not  only 
baseline  management  practices  and 
costs  associated  with  them,  but  also  the 
number  of  facilities  and  wastes  streams 
in  the  affected  population.  For  example, 
for  some  facilities,  the  costs  of  land 
disposing  certain  wastes  may  have  been 
driven  so  high  by  the  minimum 
technological  requirements  that  other 
management  modes  became  less 
expensive.  EPA  assumes  that  these 
facilities  no  longer  land  dispose  these 
wasds  and  that  these  wastes  are  no 
longer  part  of  the  population  of  wastes 
that  may  be  affected  by  any  restrictions 
on  land  disposal. 

Finally,  it  was  necessary  to  consider 
the  overlap  between  First  Third  wastes 
and  California  list,  solvent,  and  dioxin 
wastes.  A  number  of  Rrst  Third  wastes 
are  California  list  wastes,  and  a  few 
First  Third  mixed  wastes  contain 
solvents  and  dioxins.  To  isolate  the 
impacts  of  this  proposed  rule,  it  was 
necessary  to  "net  out"  the  costs, 
economic  impacts,  and  benefits 
stemming  from  treatment  standards 
established  under  other  rules;  in  some 
cases  this  resulted  in  waste  streams  and 
facihties  being  dropped  from  the 
affected  population  for  this  rule. 

The  population  of  wastes  which 
would  be  affected  by  the  proposed  rule 
may  include  some  wastes  from  CERCLA 
responses  or  RCRA  corrective  actions. 
However,  there  are  insufficient  data  at 
present  to  estimate  these  quantities. 
Underground  injected  wastes  were 
excluded  from  this  analysis;  these 
wastes  will  be  dealt  widi  in  the  RIA  for 
a  separate  rule. 

The  population  of  affected  facilities 
may  include: 

•  Commercial  hazardous  waste 
treatment  storage,  and  disposal 
facilides  (commeicial  TSDFs),  which 
charge  a  fee  for  hacardoos  waste 
disposal; 


•  Non-commercial  TSDFs,  which 
provide  disposal  services  for  wastes 
generated  on-site  or  off-site  by  their 
parent  firms; 

•  Generators,  which  send  their  waste 
off-site  to  commercial  TSDFs  for 
disposal;  and 

•  Small  quantity  generators  (SQGs), 
which  send  their  waste  off-site  to 
commercial  TSDFs. 

b.  Cost  Methodology.  Once  waste 
quantity,  type  and  method  of  treatment 
were  known  for  the  population  of 
affected  facilities,  EPA  developed 
estimates  of  costs  of  compliance  for 
individual  facilities,  based  on  cost 
estimates  for  surveyed  facilities 
representing  the  affected  population. 
EPA  estimated  baseline  and  compliance 
waste  management  costs  using 
engineering  judgment  Wastes 
amendable  to  similar  types  of  treatment 
were  grouped  to  identify  economies  of 
scale  available  through  co-treatment 
and  disposal. 

Facihties  face  several  possible  options 
if  they  may  no  longer  land  dispose  of 
their  wastes.  EPA  applied  the  same 
rationale  in  predicting  facility  choice 
among  these  options  as  it  did  in 
establishing  the  affected  population: 
Facilities  were  assumed  to  elect  the 
least  costly  method  of  complying  with 
the  requirements  of  this  rule.  Costs  of 
compliance  were  derived  by  predicting 
the  minimum-cost  method  of  compliance 
with  land  disposal  restrictions  for  each 
facility  and  calculating  the  increment 
between  that  and  baseline  disposal 
costs.  As  in  the  analysis  of  baseline 
costs,  economies  of  scale  in  waste 
management  were  considered.  Shipping 
costs  for  wastes  sent  off-site  for 
management  were  also  considered. 

EPA  developed  facility-specific 
comphance  costs  in  two  components, 
which  were  weighted  and  then  summed 
to  estimate  total  national  costs  of  the 
rule.  "The  first  component  of  the  total 
compliance  cost  is  incurred  annually  for 
operation  and  maintenance  (O  ft  M)  of 
alternative  modes  of  waste  treatment 
and  disposal.  The  second  component  of 
the  compliance  cost  is  a  capital  cost 
which  is  an  initial  facility  outlay 
incurred  for  construction  and 
depreciable  assets.  Capital  costs  were 
restated  as  annual  value*  by  using  a 
capital  recovery  factor  based  on  a 
nominal  interest  rate  of  nine  percent 
These  annualized  capital  costs  were 
then  added  to  yeariy  O  ft  M  costs  to 
derive  an  annual  compliance  cost. 

c.  Eooaomic  Impact  Sfodtodohgy—{l) 
Non-CoBimercial  TSDFi  and  SQGs.  H»A 
assessed  economic  impair  on  non- 
commercial TSDFs  and  SQGs  in  several 
steps.  First  the  Agency  employed  a 
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general  screening  analysis  to  compare 
facility-specific  incremental  costs  to 
financial  information  for  finns, 
disaggregated  by  Standard  Industrial 
Classification  (SIC]  and  number  of 
employees  per  facility.  (See  Section  C 
for  references.]  This  comparison  was 
based  on  two  ratios,  which  were  used  to 
identify  facilities  likely  to  experience 
adverse  economic  efiTects.  The  first  is  a 
ratio  of  individual  facility  compliance 
costs  to  costs  of  production.  This  ratio 
represents  the  percent  product  price 
increase  for  facility  output  that  occurs  if 
the  entire  compliance  cost — 
accompanied  by  facility  profit — is 
passed  through  to  customers  in  the  form 
of  higher  prices.  A  change  exceeding 
five  percent  is  considered  to  imply  a 
substantial  adverse  economic  e^ect  on  a 
facility.  The  second  is  a  coverage  ratio 
relating  cash  ftt)m  operations  to  costs  of 
compliance.  This  ratio  represents  the 
number  of  times  that  facility  gross 
margin  covers  the  regulatory  compliance 
cost  if  the  facility  fully  absorbs  the  cost. 
For  this  ratio,  a  value  of  less  than  20  is 
considered  to  represent  a  significant 
adverse  effect.  The  coverage  ratio  is  the 
more  stringent  of  the  two  ratios,  but 
exceeding  the  critical  level  in  either  one 
suggests  that  faciUty  is  likely  to  be 
significanUy  affected.  These  ratios 
bound  possible  effects  on  individual 
firms. 

Once  facilities  experiencing  adverse 
economic  effects  were  identified  using 
the  two  screening  ratios,  a  more  detailed 
financial  analysis  was  performed  to 
verify  the  resuilts  and  to  focus  more 
closely  on  affected  facilities.  For  this 
subset  of  facilities,  the  coverage  ratio 
was  adjusted  by  allowing  a  portion  of 
costs  to  be  passed  through.  Economic 
effects  on  individual  facilities  were 
examined  assuming  that  product  price 
increases  of  five  percent  were  possible, 
lliose  facilities  for  which  the  £overage 
ratio  was  less  than  two  were  considered 
likely  to  close. 

(2)  Commercial  TSDFs.  For  this  group 
of  facilities,  there  exists  no  Census  SIC 
from  which  to  draw  financial 
information.  Two  SICs  which  might  be 
used  as  proxies,  4953  and  4959,  do  not 
distinguish  between  financial  data  for 
haxardous  waste  treatment  firms  and  for 
firms  managing  municipal  and  solid 
wastes.  Consequently,  the  analysis  of 
economic  effects  on  conmiercial 
facilities  was  qualitative.  "Hiis  analysis 
included  an  examination  of  the  quantity 
of  waste  each  facility  received  from  the 
waste  group  restricted  by  today's  rule. 
EPA  also  examined  the  ability  of  each 
facility  to  provide  the  additional 
treatment  required  once  these 
restrictions  were  promulgated,  and  thus 


to  retain  or  expand  that  portion  of  its 
business  generated  by  restiicted  wastes. 

(3)  Generators.  EPA's  analysis  of  the 
economic  effects  of  this  rule  on 
generators  disposing  of  large  quaiitities 
of  affected  wastes  off-site  assumed  that 
commercial  facilities  could  entirely  pass 
on  to  them  the  costs  of  compliance  with 
this  regulation  in  the  form  of  higher 
prices  for  waste  management  services. 
Because  of  data  limitations  in  the  RIA 
Mail  Survey,  EPA  did  not  develop  plant- 
specific  waste  characterizations, 
treatment  methods,  and  compliance 
costs  for  generators,  as  it  did  for  TSDFs. 
The  analysis  of  the  economic  effects  of 
today's  proposed  rule  on  this  group  used 
RIA  Mail  Survey  data  to  develop  model 
plants  generating  average  waste 
quantities.  This  allowed  EPA  to  assess 
possible  effects  on  generating  plants. 

d.  Benefits  Methodology.  The  benefits 
of  today's  proposed  rule  were  evaluated 
by  considering  the  reduction  in  human 
health  risk  that  would  result  fi^m  using 
alternative  treatment  for  First  Third 
wastes  rather  than  employing  baseline 
management  practices.  Due  to  time  and 
budget  constraints,  the  benefits  from 
human  health  risk  reduction  were 
analyzed  qualitatively.  Estimates  of  risk 
reduction  from  previous  RIAs  were  used 
for  certain  wastes  in  this  RIA  wh^e 
there  was  correspondence  between  the 
wastes  in  terms  of  waste  codes,  physical 
"forms,  baseline  and  alternative 
management  practices,  and  quantities. 
Human  health  risk  is  defined  herein 
as  the  probability  of  injury,  disease,  or 
death  over  a  given  time  (70  years)  due  to 
responses  to  doses  of  disease-causing 
agents.  The  human  health  risk  posed  by 
a  waste  management  practice  is  a 
function  of  the  toxicity  of  the  chemical 
constituents  in  the  waste  stream  and  the 
extent  of  himian  exposure  to  the 
constituents.  The  likelihood  of  exposure 
is  dictated  by  hydrogeologic  and 
climatic  settings  at  land  disposal  units 
and  the  fate  and  transport  of  chemical 
constituents  in  environmental  media. 
EPA  estimated  human  health  risk  in 
previous  RIAs  in  four  steps.  The  first 
step  was  to  estimate  the  concentrations 
of  each  of  the  hazardous  constituents  of 
the  waste  stream  in  each  of  the  three 
media  (air,  surface  water,  and  ground 
water)  into  which  they  might  be 
released  by  a  certain  waste 
management  technology.  These 
estimates  depend  on  the  steady-state 
(i.e.,  continuous)  release  rates  calculated 
for  each  technology,  and  on 
environmental  fate  and  transport 
characteristics  for  constituents. 

The  next  step  was  to  estimate  the 
total  human  intake,  or  dose,  of  each  of 
the  chemicals  through  inhalation  of  air 


and  ingestion  of  ground  water,  surface 
water,  and  contaminated  fish.  A  65 
kilogram  person  was  assumed  to  be 
continuously  exposed  to  contaminated 
media  over  a  70-year  Ufetime. 

The  Agency  next  calculated  the  risk  to 
an  individual  from  the  dose  derrved  in 
the  previous  step.  EPA  estimated  the 
relationship  of  dose  to  effect  (using  a 
"dose-response"  curve  developed  based 
on  toxicity  data)  and  weighted  the  effect 
according  to  severity. 

Finally,  EPA  estimated  the  population 
risk  by  multiplying  the  average 
individual  risk  by  the  number  of  people 
in  a  given  environment.  The  whole 
process  described  above  was  repeated 
2,000  times,  using  different  population 
sizes  and  environmental  settings  drawn 
from  representative  distributions,  to 
generate  a  population  risk  distribution 
for  each  waste-technology  combination. 
The  mean  of  the  distribution  for  the 
baseline  disposal  technology  was 
compared  with  the  mean  of  the 
distribution  for  an  alternative  treatment 
technology  to  derive  the  net  benefit  of 
the  land  disposal  restrictions  for  that 
waste  stream.  Risks  were  not 
discounted. 

Benefits  other  than  reduction  in 
human  health  risk — such  as  resource 
damage  avoided  and  corrective  action 
costs  avoided— were  not  quantified.  As 
a  result,  the  benefits  of  the  land  disposal 
restrictions  for  First  Third  wastes  are 
likely  to1)e  understated. 

5.  Results 

a.  Population  of  Affected  Facilities. 
Most  of  the  affected  facilities  were 
generators.  Of  138  affected  facilities,  95  . 
were  generators,  23  were  non- 
commercial TSDFs.  and  20  were 
commercial  TSDFs.  No  SQGs  were 
affected. 

b.  Costs.  The  annualized  incremental 
cost  of  the  supplemental  proposed  rule 
is  approximately  $36  million,  making  the 
rule  a  minor  rule.  (However,  in 
combination  %vith  the  previous  proposal 
(April  8, 1988;  53  FR  11742].  the  rule 
would  be  a  major  rule  with  an  annual 
cost  of  $717-732  million.)  Most  of  the 
cost  of  the  rule  is  associated  with  the 
ti«atment  of  K086  and  K087  wastes. 

Most  of  the  waste  affected  by  the 
proposed  rule  was  land  disposed  in  the 
baseline  (as  opposed  to  being  stored  or 
treated  in  surface  impoundments  or 
treated  under  California  list  land 
disposal  restrictions);  the  post- 
regulatory  practice  for  most  of  the  waste 
was  incineration.  All  of  the  waste  stored 
in  surface  impoundments  in  the  baseline 
dropped  out  of  the  analysis  because 
storage  in  tanks  was  found  to  be  less 
expensive  than  retrofitting  surface 
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impoundments  to  meet  Part  264 
requirements.  Nearly  all  of  the  waste 
treated  in  surface  impoundments 
dropped  out  of  the  analysis,  since 
treatment  was  less  costly  than 
compliance  with  Part  264  requirements. 
The  small  quantity  of  dredged  material 
from  these  impoundments  requiring 
treatment  caused  these  costs  to  be  low. 

c.  Economic  Impacts.  Twenty-six 
faqilities  would  be  significantly 
impacted  by  the  proposed  rule.  Of  these, 
21  are  generators  and  5  are  non- 
commercial TSDFs.  Commercial  TSDFs 
were  assumed  to  pass  all  compliance 
costs  through  to  generators;  therefore, 
the  number  of  significanUy  affected 
commercial  facilities  was  not  calculated. 

The  significanUy  impacted  non- 
conunercial  TSDFs  are  from  the 
Chemicals  and  Allied  Products  industry 
and  the  Primary  metals  industry  (SICs 
■  28  and  33,  respectively].  SignificanUy 
impacted  generators  are  from  the 
Primary  Metals  industiy  (SIC  33), 
Fabricated  Metals  industiy  (SIC  34),  and 
Transportation  Equipment  industry  (SIC 
34).  Conunercial  TSDFs  fall  primarily 
into  the  Electi-ic,  Gas.  and  Sanitary 
Services  sector  (SIC  49);  Uiose  facilities 
specializing  in  land  disposal  services 
could  be  adversely  affected. 

d.  Benefits.  Quantitative  estimates  of 
human  health  risk  reduction,  derived 
from  previous  RIAs,  were  available  for 
four  of  the  19  waste  streams  included  in 
the  cost  analysis.  These  four  waste 
streams  represent  approximately  25 
percent  of  the  total  waste  volume 
included  in  the  cost  analysis.  The  total 
benefits  for  these  four  waste  streams  are 
a  reduction  of  20  cases  of  adverse  health 
effects  over  70  years,  or  an  aimual 
reduction  of  0.29  cases.  All  of  these 
benefits  are  due  to  one  K087  waste 
stream. 

Benefits  for  another  six  waste  streams 
were  assessed  qualitatively  and  found 
to  be  low  or  zero.  Data  for  assessing  the 
benefits  of  the  remaining  nine  waste 
streams  were  not  avaUable. 

B.  Regulatory  Flexibility  Analysis 

Pursuant  to  Uie  Regulatory  Flexibility 
Act,  5  U.S.C.  601,e/  seg.,  whenever  an 
agency  is  required  to  publish  a  notice  of 
rulemaking  for  a  proposed  rule,  it  must 
prepare  and  make  available  for  public 
comment  a  Regulatory  Flexibility 
Analysis  (RFA)  that  describes  Uie  effect 
of  the  rule  on  small  entities  (i.e.,  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions).  This 
analysis  is  urmecessary,  however,  if  the 
Agency's  administrator  certifies  that  the 
rule  will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities. 


EPA  evaluated  the  economic  effect  of 
the  proposed  rule  on  small  entities,  here 
defined  as  concerns  employing  fewer 
than  50  persons.  Because  of  data 
limitations,  this  small  business  analysis 
excluded  generators  of  large  quantities 
of  First  Third  wastes.  TTie  small 
business  population  therefore  included 
ordy  two  groups:  All  non-commercial 
TSDFs  employing  fewer  than  50  persons 
and  all  SQGs  which  were  also  small 
businesses. 

According  to  EPA's  guidelines  for 
conducting  an  RFA,  if  over  20  percent  of 
the  population  of  small  businesses, 
small  organizations,  or  small 
government  jurisdictions  is  likely  to 
experience  financial  distress  based  on 
the  costs  of  the  rule,  then  the  agency  is 
required  to  consider  that  the  rule  will 
have  a  significant  effect  on  a  substantial 
number  of  small  entities  and  to  perform 
a  formal  RFA.  EPA  has  examined  the 
proposed  rule's  potential  effects  on 
small  entities  as  required  by  the 
Regulatory  Flexibility  Act.  Only  small 
businesses  were  identified  as  being 
affected  by  the  proposed  rule,  and  fewer 
than  20  percent  of  Uie  small  businesses 
were  significanUy  affected  based  on  the 
EPA  guidelines.  EPA  has  therefore 
concluded  that  today's  proposed  rule 
will  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities.  As 
a  result  of  this  finding,  EPA  has  not 
prepared  a  formal  RFA  in  support  of  the 
rule.  More  detailed  information  on  small 
business  impacts  is  available  in  the  RIA 
for  this  rule. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  nale  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request 
document  has  been  prepared  by  EPA 
(ICR  No.  1447)  and  a  copy  may  be 
obtained  from  Rick  WesUund, 
Information  Policy  Branch.  EPA.  401  M 
Sti«et  SW.  (PM-223].  Washington.  DC 
20460  or  by  calling  (202)  382-2745. 
Submit  comments  on  these  requirements 
to  EPA  and:  Office  of  Information  and 
Regulatory  Affairs.  OMB,  726  Jackson 
Place  NW.,  Washington.  DC  20503 
marked  "Attention:  Desk  Officer  for 
EPA."  The  final  rule  will  respond  to  any 
•  OMB  or  public  comments  on  the 
information  collection  requirements. 

D.  Review  of  Supporting  Documents 

The  primary  source  of  information  on 
current  land  disposal  practices  and 
industries  affected  by  this  rule  was 
EPA's  "National  Survey  of  Hazardous 
Waste  Generators  and  Treatinent, 


Storage  and  Disposal  Facilities 
Regulated  under  RCRA  in  1981"  (Uie 
RIA  Mail  Survey)  (April  1984).  EPA's 
"National  Small  Quantity  Hazardous 
Waste  Generator  Survey"  (February 
1985)  was  the  major  source  of  data  on 
smaU  quantity  generators. 

Waste  stream  fharacterization  data 
and  engineering  costs  of  waste 
management  were  based  on  the 
following  EPA  documents: 

•  "Characterization  of  Waste  Streams 
Listed  in  40  CFR  Part  261  Waste 
Profiles,"  Vols.  I  and  U  (August  1985); 

•  "Characterization  of  Constituents 
from  Selected  Waste  Streams  Listed  in 
40  CFR  Part  261,"  Vols.  I  and  II  (August 
1985); 

•  RCRA  background  and  listing 
documents  for  40  CFR  Part  261; 

•  RCRA  Section  3007  industry  stiidies; 

•  "RCRA  Risk-Cost  Analysis  Model, 
Appendix  A:  Waste  Stream  Data  Base" 
(March  1984);  and 

•  Source  assessment  documents  for 
various  industries.  Financial  information 
for  the  economic  impact  analysis  was 
obtained  from  the  1982  Census  of 
Manufacturers  and  1984  Annual  Survey 
of  Manufacturers.  Producer  pride  indices 
were  used  to  restate  1984  dollars  in  1987 
terms. 

E.  Rescission  of  National  Variance  for 
Certain  Solvent  and  California  List 
Wastes 

EPA  is  proposing  to  rescind  parts  of 
the  variances  granted  under  the 
November  7, 1986  and  July  8, 1987  rules. 
Specifically,  variances  would  be 
rescinded  for  small  quantity  generator 
(SQG)  solvent  wastes;  non-wastewater 
HOCs  with  concentrations  greater  than 
1,000  mg/1;  and  solid  HOCs  wiUi 
concentrations  greater  than  1,000  mg/kg 
(except  HOC  soils).  Rescission  of  these 
variances  would  have  two  impacts. 
First,  affected  waste  generators  would 
have  to  comply  with  waste  treatment 
standards  at  an  earUer  date.  In  the  case 
of  SQG  solvents,  rescission  of  the 
variance  would  cause  post-regulatory 
costs  to  be  incurred  in  August  1988 
rather  than  in  November  1988.  In  the 
case  of  California  list  HOCs,  rescission 
of  the  variance  would  cause  post- 
regulatory  costs  to  be  incurred  in  August 
1988  rather  Uian  in  July  1989.  The 
movement  of  the  post-regulatory  costs 
forward  in  time  would  result  in  only 
minor  increases  in  overaU  post- 
regulatory  costs  (approximately  five 
percent  of  pre-rescission  post-regulatory 
costs  for  the  wastes  affected).  (Refer  to 
the  background  materials  on  the 
rescission  of  land  disposal  restriction 
variances  for  a  discussion  of  the 
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methodology  and  results  of  the 
rescission  analysis.) 

The  second  impact  of  die  rescission 
would  be  to  prohibit  wastes  from  land 
disposal  at  an  earUer  date.  This  woald 
result  in  short-term  benefits  to  human 
health  and  the  environment  to  the  extent 
that  alternative  treatmant  is  less  risky 
than  land  disposal 

Vm.  Imidementatkn  of  tfw  Land 
Disposal  RestiictiaBS  Program 

The  generator  or  owner /operator  of  a 
treatment,  storage,  and  disposal  facility 
must  follow  the  waste  management 
procedures  specified  in  40  CFR  Part  268 
which  are  appticable  to  the  restricted 
hazardous  wastes  subject  to  the 
provisions  in  today's  proposal  These 
wastes  are  listed  in  Subpart  C  of  Part 
288.  The  corresponding  treatment 
standards  and  effective  dates  are  found 
in  Part  268  Subpart  D.  Alter  the 
applicable  effective  date,  a  generator  of 
a  waste  must  determine,  at  the  point  of 
initial  generation,  if  the  waste  meets  the 
treatment  standard.  This  determination 
can  be  made  based  on  knowledge  or 
analysis  of  the  hazardous  constituents 
in  the  waste,  treatment  residual,  or 
extract  of  the  waste  or  treatment     | 
residual  Data  supporting  a  I 

determination  based  on  knowledge  must 
be  kept  in  the  generator's  files. 

A  waste  which  meets  the  treatment 
standard  or  is  the  subject  of  a  national 
variance,  case-by-case  extension,  or  "no 
migration"  exemption  can  be  land 
disposed.  The  generator  must  satisfy  the 
notification  and  certification 
requirements  of  40  CFR  28&7(a)  (2)  and 
(3).  The  land  disposal  facility  is  required 
by  40  can  28e.7(c)  to  keep  a  record  of 
the  notice  and  certification  and  verify 
that  the  treatment  standard  was  met  by 
testing  according  to  the  frequency 
specified  in  the  fadUty's  waste  analysis 
plan. 

A  waste  which  does  not  meet  the 
treatment  standard  can  be  land 
disposed  after  adequate  treatment.  The 
generator  must  notify  the  treatment 
fadlify  in  accordance  with  40  CFR 
288.7(aKl).  The  treatment  fadlify  must 
maintain  a  record  of  the  notification  and 
test  the  treated  wastes  according  to  the 
fi^quency  spedfied  in  the  fadlify's 
waste  analysis  plan.  For  treated  wastes 
which  meet  the  standard  the  treatment 
fadlify  must  provide  the  notice  and 
certification  required  under  40  CFR 
268.7(b]  (1)  and  (2)  to  the  land  disposal 
fadlify.  For  treated  wastes  which  do  not 
meet  the  standard  the  treatment  fadlify 
must  comply  with  the  notice 
requirements  of  40  CFR  288.7(a}(l)  if  the 
waste  will  be  managed  at  a  different 
treatment  facility. 


In  the  April  8, 1968.  rule  (53  FR 11742) 
EPA  solidted  comment  on  modificaticms 
to  40  CFR  288.7  which  would  enable  the 
Agency  to  track.  fit>m  generator  to 
treatment  and/or  disp^al  fadlify.  the 
management  of  restricted  hazardous 
wastes  subject  to  the  "soft  hammer" 
provisions.  For  today's  proposal  these 
are  wastes  Usted  in  40  CFR  26&10  which 
do  not  have  treatment  standards 
proposed  in  this  notice  or  the  ^rfl  8. 
1988  notice.  Comments  pertaining  to  the 
proposed  demonstration,  certification, 
and  notification  requirements  for  these 
wastes  should  be  addressed  to  the 
April  a  1968  notice. 

Althou^  EPA  has  stated  in  earHer 
rules  (see  61  FR  40572.  November  7, 
1966;  52  FR  21010,  )une  4. 1967;  52  FR 
25760,  Jufy  8, 1967)  that  restricted  wastes 
are  subject  to  certain  Part  268 
requirements  (e.g.,  the  S  268.7 
recordkeeping  requirements  and  the 
S  26&3  dilution  prohibitions)  even  if 
such  wastes  are  subject  to  an 
exemption,  extension,  or  variance 
making  them  eligible  for  land  disposal, 
the  Agency  has  become  aware  of  some 
confusion  in  the  regulated  communify 
regarding  this  point  The  confusion 
seems  to  have  been  created  through  the 
interchanging  use,  by  both  the  regulated 
communify  and,  in  some  instances,  by 
EPA.  of  the  terms  "restricted"  and 
"prohibited."  To  eliminate  tiiis 
confusion.  EPA  is  clarifying  die 
distinction  between  "restricted"  and 
"prohibited"  wastes  in  today's  notice. 

"Restricted"  wastes  are  those 
categories  of  hazardous  wastes  that  are 
prohibited  from  land  disposal  either  by 
regulation  or  statute  (regardless  of 
whether  subcategories  of  such  wastes 
are  subject  to  a  S  26a5  extension. 
§  268.6  ''no  migration"  exemption,  or 
national  capacity  variance,  any  of  which 
makes  them  currenUy  eligible  for  land 
disposal).  In  other  words,  a  hazardous 
waste  is  "restricted"  no  later  than  the 
date  of  the  deadline  established  in.  or 
pursuant  to,  RCRA  section  3004. 
Therefore,  the  F001-F005  solvent  wastes 
and  the  F020-F023  and  F026-F028 
dioxin-containing  wastes  were 
"restiicted"  as  of  November  8. 1986, 
despite  the  fact  that  several 
subcategories  of  these  wastes  obtained 
2-year  national  capadty  variances 
allowing  them  to  be  land  disposed  until 
November  8. 198&  Similarly,  California 
List  wastes  were  "restricted"  as  of  July 
8, 1987,  despite  the  fact  that  several 
subcategories  of  such  wastes  obtained 
2-year  national  capacity  variances 
allowing  continued  land  disposal  until 
July  8, 1989.  Wastes  contained  in  the 
schedule  of  tiiirds  (51  FR  1930a  May  28. 
1986)  are  considered  "restricted"  no 


later  than  die  dates  specified  in  the 
schedule  promulgated  at  40  CFR  288.10. 
268.11,  and  288.12. 

Generators  must  determine  whether 
their  wastes  are  '^stricted"  at  the  point 
of  initial  generation,  ;>.,  when  the  waste 
is  first  considered  a  hazardous  wastes 
subject  to  RCRA  regulation.  To 
determine  whedier  a  hazardous  waste  is 
"restricted."  generators  need  only 
determine  whether  the  waste  belongs  to 
a  category  of  wastes  that  has  been 
prohibited  from  land  disposal  by 
regulation  or  by  the  automatic 
"hammer"  provisions  of  RCRA. 
"Prohibited"  wastes  are  a  subset  ot 
"restricted"  wastes,  i.e..  they  are  those 
"restricted"  wastes  that  are  currendy 
ineligible  for  land  disposal  Therefore,  a 
hazardous  waste  that  is  not  "restricted" 
cannot  be  "prohibited"  under  RCRA 
section  3004.  However,  once  a  waste  is 
considered  "restricted,"  at  least  some  of 
the  Part  268  requirements  apply. 

The  first  Part  268  requirement 
applicable  to  "restricted"  wastes  is  that 
generators  must  determine  whether  their 
waste  currentfy  is  eligible  for  land 
disposal  pursuant  to  die  requirements  of 
S  26&7.  If  the  wastes  currently  is  not 
eligible  for  land  disposal  [i.e..  the 
prohibition  effective  date  has  passed, 
the  waste  does  not  meet  all  applicable 
treatment  standards  or  prohibition 
levels,  and  no  §  268.5  extensions,  i  268.6 
"no  migration"  exemptions,  or  national 
capadfy  variances  apply),  then  the 
waste  currentfy  is  "prohibited"  from 
land  disposal  as  well  as  "restricted."  ff. 
however,  the  waste  currentfy  is  eligible 
for  land  disposal  [i.e.,  the  prohibition 
effective  date  has  passed  but  the  waste 
meets  the  ai^Iicable  treatment 
standards  or  prohibition  levels  or  is 
subject  to  a  S  268.5  extension,  9  268.6 
"no  migration"  exemption,  or  national 
capadfy  variance)  then  the  waste  is 
considned  "restrided"  but  not  currenUy 
"iHohibited."  All  wastes  that  are 
"restricted"  must  comply  with  the 
S  268.3  dilution  prohibition  (assuming 
the  wastes  are  land  disposed  or 
otherwise  managed  after  the  prohibition 
effective  date],  die  S  268.7  waste 
anafysis  and  recordkeeping 
requirements,  and  all  odier  applicable 
Part  266  requirements. 
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Administrator. 

For  the  reasons  set  out  in  the 
preamble.  Tide  40,  Chapter  I, 
Subchapter  I  of  die  CFR  is  proposed  to 
be  amended  as  follows: 


PART  264-8TANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT, 
STORAGE.  AND  DISPOSAL 
FACILITIES 

L  In  Part  284: 

1.  The  authorify  dtation  for  Part  264 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6805,  e912(a),  6924,  and 
0925. 

Subpart  E— Manif eet  System, 
Recordkeeping,  and  Reporting 

2.  In  §  264.73  paragraphs  (b)  (11)  and 
(12)  are  revised  and  paragraphs  (b)  (15) 
and  (16)  are  added  to  read  as  follows: 

§264.73   Operating  record. 

•  *        •        •        • 

(11)  For  an  off-site  treatment  facihfy,  a 
copy  of  the  notice,  certification,  and 
demonstration,  if  applicable,  required  by 
the  generator  or  the  owner  or  operator 
under  S  268.7  and  S  268.8: 

(12)  For  an  on-site  treatment  fadlify, 
the  iiiformation  contained  in  the  notice 
(except  the  manifest  number), 
certification,  and  demonstration,  if 
applicable,  required  by  the  generator  or 
the  owner  or  operator  imder  i  268.7  and 

S  268.8: 

•  *        •        *        • 

(15)  For  an  off-site  storage  fadlify.  a 
copy  of  the  notice,  certification,  and 
demonstration,  if  applicable,  required  by 
the  generator  or  the  owner  or  operator 
under  S  268.7  and  §  268.8;  and 

(16)  For  an  on-site  storage  fadlify,  die 
information  contained  in  the  notice 
(except  the  manifest  number), 
certification,  and  demonstration,  if 
applicable,  required  by  the  generator  or 
the  owner  or  operator  under  §  268.7  and 
S  268.8. 

PART  265-INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT,  STORAGE,  AND 
DISPOSAL  FACILITIES 

n.  In  Part  265: 

1.  The  authorify  dtation  for  Part  265 
continues  to  read  as  foilows: 

Authority:  42  U.S.C.  6905, 6912(a).  0924, 
6925,  and  6835. 

2.  In  §  265.73  paragraphs  (b)  (9)  and 
(10)  are  revised  and  paragraphs  (b)  (13) 
and  (14)  are  added  to  read  as  follows: 

$265.73   Operating  record. 

•       •       •       •       • 

(b)*** 

(9)  For  an  off-site  treatment  facilify.  a 
copy  of  the  notice,  certification,  and 
demonstration,  if  applicable,  required  by 


the  generator  or  the  owner  or  operator 
under  S  268.7  and  S  268.8; 

(10)  For  an  on-site  treatment  facilify, 
the  information  contained  in  the  notice 
(except  the  manifest  number), 
certification,  and  demonstration,  if 
applicable,  required  by  the  generator  or 
the  owner  or  operator  under  S  288.7  and 

§288.8; 

***** 

(13)  For  an  off-site  storage  facilify,  a 
copy  of  the  notice,  certification,  and 
demonstration,  if  applicable,  required  by 
the  generator  or  the  owner  or  operator 
under  §  26&7  and  §  268.8;  and 

(14)  For  an  on-site  storage  facilify,  the 
information  contained  in  the  notice 
(except  the  manifest  number), 
certification,  and  demonstration,  if 
applicable,  required  by  the  generator  or 
the  owner  or  operator  of  a  treatment 
facilify  under  §  268.7  and  §  268.8. 

PART  266  STANDARDS  FOR  THE 
MANAGEMENT  OF  SPECIFIC 
HAZARDOUS  WASTES  AND  SPECIFIC 
TYPES  OF  HAZARDOUS  WASTE 
MANAGEMENT  FACILITIES 

m.  In  Part  266: 

1.  The  audiorify  dtation  for  Part  266 
continues  to  read  as  follows: 

AudKxity:  42  U.S.C.  6005.  e912(a),  6024,  and 
6934. 

Subpart  C— Recydabie  Materlaie  Used 
in  a  Manner  Constituting  Disposal 

2.  In  §  266.20  paragraph  (b)  is  revised 
to  read  as  follows: 

§266.20    Applicability. 

***** 

(b)  Products  produced  for  the  general 
public's  use  that  are  used  in  a  manner 
that  constitutes  disposal  and  that 
contain  recyclable  materials  are  not 
presenUy  subject  to  regulation  if  the 
recyclable  materials  have  undergone  a 
chemical  reaction  in  the  course  of 
producing  the  products  so  as  to  become 
inseparable  by  physical  means  and  if 
such  products  meet  the  applicable 
treatment  standards  in  Subpart  D  (or 
prohibition  levels  in  Subpart  C  where  no 
treatment  standards  have  been 
established)  of  Part  268  for  each 
recydabie  material  (i.e.  hazardous 
waste  constituent)  that  they  contain. 
Commercial  fertilizers  that  are  produced 
for  the  general  public's  use  that  contain 
recyclable  materials  also  are  not 
presendy  subject  to  regulation  provided 
that  such  fertilizers  meet  Uie  appUcable 
treatment  standards  in  Subpart  D  (or 
prohibition  levels  in  Subpart  C  where  no 
treatment  standards  have  been 
established)  of  Part  268  for  each 


17622 


Federal  Ragjgter  /  Vol.  53.  No.  95  /  Tuesday.  May  17.  1988  /  Ptopottd  Rules 


recyclable  material  (i.e.  hazardous 
waste  constituent)  that  they  contain. 

PART26»-LAIIO  DISPOSAL 

REsnncnoNs 

IV.  In  Part  208:  i 

1.  The  aathsrity  dtation  for  Part  2to 
contmnes  to  read  as  foUows: 

Authocity:  42  U.S.C.  6005.  eei2(a).  6021,  and 
6024. 


/  Vol  S3.  Ng  85  /  Tuesday.  Uay  17.  1888  /  PropoMd  Rules 


Z  In  S  28&1  paragraph  (c)(3)  is      ' 
removed,  paragraphs  (c)(4),  (c)(5).  and 
proposed  paragraph  (c)(6)  are 
redesignated  and  revised  as  paragrqths 
(c)(3).  (c)(4).  and  (c)(5),  and  paragraph 
(d)  is  added  to  read  as  foUowK 

sasa^i  PurpoM. 


(c)  •  •  • 

(3)  Where  the  waste  is  generated  by 
small  quantity  generators  of  less  than 
100  Idlograms  (rf  non-acute  hazardous 
waste  or  less  than  1  kilogram  acute 
hazardoos  waste  per  month,  as  defined 
in  S  281.5  of  tiiis  chapter 

(4)  Where  a  fanner  is  disposing  of 
waste  pesticides  in  accordance  with 
§2BZ.7Q; 

(5)  Prior  to  May  a,  igga  in  a  landfill  or 
surface  impoundment  unit  where  all 
applicable  persons  are  in  compliance 
with  the  requirements  of  S  268.8.  with 
respect  to  wastes  that  are  not  subject  to 
Subpart  O  treatment  standards  and  not 
subject  to  the  prohibitions  in  S  288.32  or 
RCRA  section  flO(M(d). 

(d)  The  requirements  of  diis  part  shall 
not  affect  the  availability  of  a  waiver 
under  section  121(d)(4)  of  die  ; 
Comprehensive  Environmental 
Response,  Compensation,  and  Uabflfty 
Actofl9eO(CERCLA). 

3.  Section  268.7  is  amended  by 
revising  paragraphs  (a)(1)  introductory 
text  (a)(2)  introdnctory  text  (a)(3).  and 
(a)(4),  and  by  adding  paragraph  (aK5)  to 
read  as  follows: 

926lw7   WaslSMialyaiaaidi 

(a)  *  *  * 

(1)  If  a  generator  determines  that  he  is 
managing  a  restricted  waste  under  this 
part  and  the  waste  does  not  meet  the 
applicable  treatment  standards  set  forth 
in  Subpart  D  of  this  part  or  exceeds  the 
applicable  prohibition  levels  set  forth  in 
S  288.32  or  in  RCRA  sectim  3004(d). 
with  each  shipment  of  waste  the 
generator  must  notify  the  treatment 
facility  w  storage  facihty  in  writing  of 
the  am>ropriate  treatment  standards  set 
forth  in  Subpart  D  of  this  part  and  any 
applicable  prohibition  levels  set  forth  in 
9  288.32  or  in  RCRA  section  3004(d).  The 
generator  must  retain  a  copy  of  the 


notice  for  at  least  five  years  from  the 
date  that  the  waste  was  last  sent  to  off^ 
site  traatment  or  stcnvge.  Vae  retention 
is  extended  automatically  during  the 
course  of  any  unresolved  enforcement 
action  regarding  the  regulated  activity  or 
as  requested  by  the  Adipinistrator.  The 
notice  must  include  the  following 
information: 

*  •        •        •        • 

(2)  If  a  generator  determines  that  he  is 
managing  a  restncted  waste  under  this 
part  and  determines  that  die  waste  can 
be  land  disposed  without  ftndier 
treatment  with  each  shipment  of  waste 
he  must  submit  to  the  treatment 
storage,  or  land  diqwsal  facility,  a 
notice  and  a  certification  stating  that  the 
waste  meets  the,applicable  treatment 
standards  set  forth  in  Subpart  D  of  this 
part  and  the  applicable  prohibition 
levels  set  forth  in  i  288.32  or  in  RCRA 
section  3e04(d).  The  generator  must 
retain  a  copy  of  the  notice  and 
certification  for  at  least  five  yean  from 
the  date  that  the  waste  was  last  sent  to 
off-site  disposal  or  storage.  The 
retention  is  extended  automatically 
during  the  course  of  any  unresolved 
enforcement  action  regarding  the 
regulated  activity  or  as  requested  by  the 
Administrator. 

*  •       •       •       • 

(3)  If  a  generator's  waste  is  subject  to 
a  case-by-case  extension  under  {  268.5, 
an  exemption  under  {  268.6.  or  a 
nationwide  variance  under  Subpart  C, 
with  each  shipment  of  waste,  he  most 
submit  a  notice  to  the  facility  rvceiving 
his  waste  stating  that  the  waste  is  not 
prohibited  from  land  disposaL  Hie 
generator  must  retein  a  copy  of  the 
notice  for  at  least  five  years  from  the 
date  that  the  waste  was  last  sent  to  off- 
site  treatment  storage,  or  disposal.  The 
retention  is  extended  automatically 
during  the  course  of  any  unresolved 
enforcement  action  regarding  the      , 
regulated  activity  or  as  requested  by  the 
Administrator.  The  notice  must  inchide 
the  following  information: 

(i)  EPA  Hazardous  Waste  Numben 

(ii)  The  corresponding  treatment 
standard; 

(iii)  The  manifest  number  associated 
with  the  shipment  of  waste; 

(iv)  Waste  analysis  data,  where 
available;  and 

(v)  The  date  the  waste  is  subject  to 
the  prohibitions. 

(4)  If  a  generator  determines  that  he  is 
managing  a  waste  that  is  subject  to  the 
prohibitions  under  {  268.33(e)  of  this 
part  and  is  not  subject  to  the 
prohibitions  set  forth  in  S  28a32  of  this 
part,  with  each  shipment  of  waste  die 
generator  must  notify  the  treatment 
storage,  w  disposal  facility,  in  writii^ 


of  any  applicable  pn^bitions  set  forth 
in  9  2eei3(e).  The  generator  must  retain 
a  copy  of  the  notice  for  at  least  five 
yean  fitim  the  date  diet  the  waste  was 
last  sent  to  off-site  treatment  storage,  or 
disposaL  The  retention  is  extended 
automaticaUy  during  the  course  ot  any 
unresolved  enforcement  action 
regarding  the  regulated  activity  or  as 
requested  by  die  Administrator.  The 
notice  must  include  the  following 
infarmation: 

(i)  EPA  Haxardous  Waste  Number 

(ii)  The  appbcable  prohibitions  set 
forth  in  9  2e8^(e): 

(iii)  The  manifest  number  associated 
with  the  shqnaent  of  waste;  and 

(iv)  Waste  analysis  date  where 
available. 

(5)  If  a  generator  determines  n^iedier 
the  waste  is  restricted  based  solely  on 
his  knowledge  of  the  waste,  all 
snpportiBg  data  used  to  make  this 
determination  most  be  retained  aa-eite 
in  the  generator's  files  for  at  laai  five 
yean  from  die  date  diet  dwvaaste  was 
last  sent  to  off-«te  treatoient  stores,  or 
disposaL  If  a  geaentordeleiaaies 
whedier  the  waste  is  restricted  based  on 
testing  his  waste  or  an  extract 
developed  using  the  test  method 
described  in  Appendix  I  of  this  part  all 
waste  analysis  data  must  be  retained 
on-site  in  the  generator's'files  for  at  - 
least  five  yean  from  the  date  Uiat  the 
waste  was  last  sent  to  off-site  treatment 
storage,  or  diqwsaL  The  retention  is 
extended  automatically  during  the 
course  of  any  unresolved  enforcement 
action  regarding  the  regulated  activity  or 
as  requested  by  the  Administrator. 

4.  Proposed  9  268.8  is  revised  to  read 
as  follows: 

9268^    LandflH  and  surface  impoundment 


(a)  Prior  to  May  8, 1990.  wastes  which   , 
are  otherwise  prohibited  fitun  land 
disposal  under  9  268.33(e)  of  tiiis  part 
may  be  disposed  in  a  landfill  or  surface 
impoundment  which  is  in  compliance 
widi  die  requirementa  of  9  268.5(h)(2) 
provided  that  the  requirementa  of  this 
section  are  met 

(1)  Prior  to  such  disposal,  the  penon 
seeking  to  dispose  such  wastes  (Le.,  the 
generator  or  owner  or  operator)  has 
made  a  good  faith  effort  to  locate  and 
contract  with  treatment  and  recovery 
facilities  currendy  available. 

(2)  Such  generator  or  owner  or 
operator  submita  to  the  Regional 
Administrator  a  demonstration  and 
certification  that  the  requirementa  of 
paragraph  (a)(1)  of  diis  section  have 
been  met  The  demonstration  must 
include  a  list  of  facilities  and  focility 


offidais  ooaAacted.  addresaesk  teiepiiaDe 
numbefs.  coataet  dates,  and  aa 
exphnaittan  ol  whgr  no  traatment  is 
practicai^  availaUe.  The  fdkiwiBig 
certjficaljon  is  lequifed: 


1  ertiiy  and*  pnalty  of  kwlhat  *e 
reqairsMBta  af  40CFR  aaB.8(aJ(lj  have  been 
met  and  that  disposal  ia  a  landfill  or  surface 
impaundment  is  the  oidy  pracfical  altcoiafive 
to  traalBHnt  uiiieuny  avaiiaUe.  I  believe 
that  tiM  tefanalkM  sriniHad  is  «ras. 
accurate,  and  caiptete.  I  «■  awaia  that  theie 
are  signifioaaft  panrittes  far  subsiittii^  {alse 
inthnmilioa.  tnrJwWng  the  possibilily  of  Bne 
and  imiviaaniiienL 

(3)  With  dw  initial  shipnent  of  waste, 
such  geaoator  or  ewmer  or  operator 
must  submit  a  copy  of  the  denoastration 
and  the  certificatioB  required  in 
paragraph  (aK2)  of  this  section  to  the 
landfill  or  surface  impoundmeut 
disposal  facility.  For  each  subsequent 
waste  shiinBent  to  the  same  dis|K>sal 
facSitjr.  <mly  die  certification  U  required 
to  be  sabodtted  provided  diat  the 
«ondMonB  being  certified  remain 
unchanged.  Sudi  generatw  or  owner  or 
operator  must  retain  copies  of  the 
(temonstration  (if  applicable)  and 
certificadon  required  far  each  waste 
diipment  on-site.  The  generrtsr  SMSt 
retain  a  copy  of  the  demonstratian  and 
certificatioo  for  at  least  five  yean  from 
the  date  diat  the  waste  was  last  sent  to 
off-site  treatment  storage,  or  <hsposaL 
The  retention  is  extended  autoaiatically 
during  the  courae  of  any  unresoired 
enforcement  action  regarding  the 
regulated  activity  or  as  requested  by  the 
Administratar. 

(b)  Alter  receiving  the  demonstration 
and  certification,  the  Regional 
Administrator  may  request  any 
ad^Bti<HiaI  information  which  he  deems 
necessary  to  evaluate  die  certificatton. 

(1)  Any  person  indio  has  submitted  a 
certification  under  dns  section  must 
immediately  notify  the  Regional 
Adnunistrator  vdien  be  hm  knowledge 
of  any  change  in  die  conditions  whitii 
formed  the  basis  of  Us  ceitiucation. 

(2)  If.  after  review  of  die  certification. 
the  Regional  Administrator  deteradnes 
that  treatment  (or  further  traatment)  diat 
yfelds  redurtiens  in  toxicity  is 
practicaMy  mmi  caiendy  avadaUe,  or 
that  some  ether  avdiod  of  treatment 
yields  ycater  rednctioas  in  toxicity  of 
the  waste  or  residiisl  or  greater 
rednctioas  in  the  likeWiood  of  ariyation 
of  haandous  csnstitBeBte  from  the 
waste  or  residaaL  the  RegieBsl 
Administratar  may  invalidate  the  - 
GSrtificatioaB 

(c)  Ctaoe  the  certification  is  made, 
urastes  laay  be  disposed  of  in  a  landfill 
or  sarface  impouadment  (unleas  the 
Regionol  Administratar  invalidates  the 
certification)  until  treatBKnt  standards 


are  set  faith  in  Subpart  D  of  this  part  or 
until  May  IL IMH  whichever  is  earlier. 

Subpart  C-^PsoMbMtoiis  on  Land 


5.  Section  288.30  is  revised  to  read  as 
foDows: 

S268.30   waste spsf Wr  pitMMmm 
Solvantwaatea. 

(a)  Bffoetive  November  8. 1986,  the 
spent  solvent  wastes  specified  in  40  CFR 
261.31  as  EPA  Hssardous  Waste  Nos. 
POOl.  F0O2,  FD03.  P004.  and  F005,  «e 
prohibited  from  land  disposal  (exc^  in 
an  injection  well)  unless  one  or  more  of 
the  foUowhig  oonditiens  ap]^ 

(1)  The  generator  of  the  solvent  waste 
is  a  samU  quantifygenerator  of  100-1600 
kilograns  of  hazndous  waste  per 
month;  or 

(2)  The  solvent  waste  is  generated 
from  any  response  action  taken  under 
the  Comprehensive  Environmental 
Response,  Compensation  and  LtablHfy 
Act  of  1980  (CERCLA)  or  any  corrective 
action  taken  onder  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  except  where  the  waste  is 
contaminated  soil  or  debris  not  subject 
to  die  provisions  of  this  chapter  until 
November  8, 1988;  or 

(3)  The  initial  generator's  solvent 
waste  is  a  solvent-water  mixture, 
solvent-containing  sludge  or  solid,  or 
solvent-contaminated  soil  (non  CERCLA 
or  RCRA  correqtive  action)  containing 
less  than  1  percent  total  FOOl-FOOS 
solvent  constituenta  listed  in  Table 
CCWE  of  9  28&41  of  this  part 

(4)  The  solvent  waste  is  contaminated 
soil  or  debris  resulting  from  a  response 
action  taken  under  section  104  or  106  of 
the  f^mpiyhftnyfvp  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  or  a  corrective 
action  required  under  Subtitle  C  of  the 
Resource  Conservation  and  Recovery 
Act(RCR^or 

(5)  The  solvent  waste  is  a  residue 
from  treating  a  waste  described  in 
paragraph  (aj(3)  of  Uiis  section;  or  die 
solvent  waste  is  a  residue  from  treating 
a  waste  not  described  in  paragraphs 
(aHl).  lam.  (aJPJ.  or  (a){4)  of  diis 
section  provided  such  residue  belongs  to 
a  different  treatahiUfy  group  than  the 
waste  as  initiaBy  generated  and  wastes 
belonging  to  such  a  treatability  group 
are  described  in  paragraph  (a)(3)  of  this 
section;  or 

(8)  The  solvent  waste  is  a  residue 
from  treating  a  waste  described  in 
para^apfca  (aXl)  and  {nKZ)  ot  this 
section;  or 

(7)  The  solvent  waste  is  a  residue 
from  treating  a  waste  described  in 
peiagr^ih  (aX4  of  diis  section. 


(b|  Efieetfve  November  8b  188a  the 
FOOl-PQiB  sohraiU  wastes  hsted  te 
paragraphs  (aX3)  and  (aXi)  «f  this 
sectian  ere  prahHdted  from  land 
disposaL  Between  August  8. 1988.  and 
Noveadwr  8. 1988.  wastes  i^kded  ia 
paragraphs  (aM3}  and  (aH5)  of  this 
section  may  be  disposed  of  in  a  landfill 
or  suffaoe  impoundaunt  onfy  if  such 
unit  is  in  i  iiBi|iliiini  i  with  tiis 
requirementa  specified  in  j  ?»afi(faK2). 

(c)  Effective  Aagnst  8, 1888,  dw  RBOl- 
F086  so4went  wastes  listed  hi  paragraphs 
(a)(1),  (a)(2),  and  (a)(8)  of  dris  section 
are  prohibited  from  land  disposal. 

(d)  Effective  November  8, 1990,  die 
F001-F006  solvent  wastes  whidi  are 
contaminated  sod  residting  from  a 
response  action  takm  under  section  104 
or  106  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liabdify  Act  of  1980 
(CERCLA)  or  a  collective  action 
required  under  subtitle  C  of  the 
Resource  Consei  vation  and  Recovery 
Act  (RCRA)  and  the  residues  from 
treating  these  wastes  are  prohibited 
from  land  disposaL  Between  November 
8. 1988,  and  November  8, 1980,  these 
wastes  may  be  disposed  of  in  a  landfill 
or  surface  impoundment  only  if  such 
unit  is  in  compliance  with  the 
requirementa  specified  in  9  268.5(h)(2). 

(e)  Effective  November  8. 1988.  ti^e 
F0O1-P0O5  solvent  wastes  which  are 
contaminated  debris  resulting  frxmi  a 
response  action  taken  under  section  104 
or  106  of  die  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
(CERCI^)  or  a  corrective  action 
required  under  subtide  C  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  and  the  residues  from 
treating  these  wastes  are  prohibited 
from  land  disposal. 

(f)  The  requirementa  of  paragraphs  (a), 
(b).  (c),  (d),  and  (e)  of  this  sectioa  do  not 
apply  if: 

(1)  The  wastes  mee^the  standards  of 
Subpart  D  of  this  part;  or 

(2)  Persons  have  been  granted  ao 
exemption  from  a  prohifaitioo  punoant 
to  a  petition  under  fi  266.6,  with  respect 
to  those  wastes  and  unite  covered  by  . 
the  petition;  or 

(3)  Peraons  have  been  granted  an 
extension  to  the  effective  date  of  a 
prohibition  posaant  to  9  288.5.  with 
respect  to  ^ose  wastes  covered  by  die 
extension. 

8.  Section  288.31  is  revised  to  read  as 
follows: 


9268J1 

Dtoxin-rsnislntaa 

(a)  Effective  November  8, 1988.  die 
dioxin-oootaining  wastes  specified  in  40 
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CFR  261.31  as  EPA  Hazardous  Waste 
Nos.  F020.  F021.  F022,  F023.  F026,  F027, 
and  F028.  are  prohibited  from  land 
disposal  unless  the  following  condition 
applies: 

(1)  The  F02O-F023  and  F026-F028 
dioxin-containing  waste  is  contaminated 
soil  {ind  debris  resulting  from  a  response 
action  taken  under  section  104  or  106  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  or  a  corrective 
action  required  under  subtitle  C  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA). 

(b)  Effective  November  8, 1990,  the 
FD2O-F023  and  F026-F028  dioxin- 
containing  wastes  listed  in  paragraph 
(a)(1)  of  this  section  are  prohibited  from 
land  disposal. 

(c)  Between  August  8, 1988,  and 
November  8, 1988,  wastes  included  in 
paragraph  (a)  of  this  section  may  be 
disposed  of  in  a  landfill  or  surface 
impoundment  only  if  such  unit  is  in 
compliance  with  the  requirements 
specified  in  S  268.5(h)(2)  and  all  other 
applicable  requirements  of  Parts  264  and 
265  of  this  chapter.  Between  November 
8, 1988,  and  November  8, 1990,  wastes 
included  in  paragraph  (a)(1)  of  this 
section  maybe  disposed  of  in  a  landHU 
or  surface  impoundment  only  if  such 
unit  is  in  compliance  with  the 
requirements  specified  in  S  268.5(h)(2) 
and  all  other  applicable  requirements  of 
Parts  264  and  285  of  this  chapter. 

(d)  The  requirements  of  paragraphs  (a) 
and  (b)  of  this  section  do  not  apply  if: 

(1)  llie  wastes  meet  the  standards  of 
Subpart  D  of  this  part;  or 

(2)  Persons  have  been  granted  an 
exemption  from  a  prohibition  pursuant 
to  a  petition  under  §  268.6,  with  respect 
to  those  wastes  and  units  covered  by 
the  petition;  or 

(3)  Persons  have  been  granted  an 
extension  to  the  effective  date  of  a 
prohibition  pursuant  to  §  268.5,  %vith 
respect  to  those  wastes  covered  by  the 
extension. 

7.  In  §  268.32  paragraph  (e)(2)  is 
removed,  paragraphs  (a)(3),  (d),  (e)(1), 
(f),  (g)  introductory  text,  and  (h)  are 
revised  to  read  as  follows: 

§26«.32    Wnt*  specific  proMbttions— 
CaMfomia  list  wastes. 


(a)  *  *  * 

(3)  Hazardous  wastes  containing 
halogenated  organic  compounds  in  total 
concentration  greater  than  or  equal  to 
1,000  mg/kg  and  not  listed  in  paragraphs 
(d)  and  (e)  of  this  section. 
***** 

(d)  The  requirements  of  paragraph  (a) 
of  this  section  do  not  apply  until 
November  8, 1988,  where  the  wastes  are 
contaminated  soil  or  debris  resulting 


from  a  response  action  taken  under 
section  104  or  106  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA)  or  a  corrective  action 
required  under  Subtitle  C  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  unless  the  following 
condition  applies: 

(1)  The  hazardous  waste  contains     ' 
halogenated  organic  compounds  in  total 
concentration  greater  than  or  equal  to 
1,000  mg/kg  and  is  contaminated  soil 
resulting  from  a  response  action  taken 
under  section  104  or  106  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  or  a  corrective 
action  required  under  Subtitle  C  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  Effective  November  8, 1990, 
these  wastes  are  prohibited  from  land 
disposal.  Between  November  8, 1988, 
and  November  8, 1990,  the  wastes  may 
be  disposed  of  in  a  landfill  or  surface 
impoundment  only  if  such  unit  is  in 
compliance  with  the  requirements 
specified  in  §  26&5(h)(2). 

(e)  *  •  • 

(1)  Hazardous  wastes  containing 
HOCs  in  total  concentration  greater 
than  or  equal  to  1,000  mg/kg  and  which 
are  contaminated  soil  not  resulting  from 
a  response  action  taken  under  section 
104  or  106  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA)  or  a  corrective  action 
required  under  Subtitle  C  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA). 

(f)  Between  August  8. 1988,  and  July  8, 
1989,  wastes  included  in  paragraph 
(e)(1)  of  this  section  may  be  disposed  of 
in  a  landfill  or  surface  impoundment 
only  if  such  unit  is  in  compliance  with 
the  requirements  specified  in 

S  268.5(h)(2). 

(g)  The  requirements  of  paragraphs 
(a),  (d),  and  (e)  of  this  section  do  not 
apply  if: 

(h)  The  prohibitions  and  effective 
dates  specified  in  paragraphs  (a)(3),  (d), 
(d)(1),  and  (e)(1)  of  this  section  do  not 
apply  where  the  waste  is  subject  to  a 
Part  268  Subpart  C  prohibition  and 
effective  date  for  a  specified  HOC  (such 
as  a  hazardous  waste  chlorinated 
solvent  see  e.g.,  §  268.30(a)). 

8.  Proposed  S  268.33  is  revised  to  read 
as  follows: 

S  268.33    Waste  specific  proMMtions 
First  TMnt  Wastes 

(a)  Effective  August  8, 1988,  the 
wastes  specified  in  40  CFR  261.32  as 
EPA  Hazardous  Waste  Nos.  F006,  KOOl, 


K004,  K008.  K015,  K016.  K018,  K019, 
K020.  K021,  K022,  K024,  K025,  KOSa 
K036,  K037,  K044,  K045,  K046,  K047. 
K060.  K062.  K069,  K073,  K083,  KOSO. 
K087,  K099.  KlOa  KlOl.  K102,  K103,  and 
K104  are  prohibited  from  land  disposal. 

(b)  Effective  August  8, 1990,  the 
wastes  specified  in  40  CFR  261.32  as 
EPA  Hazardous  Waste  Nos.  K048.  K049, 
KOSO,  K051,  K052.  KOOl,  K071,  and  KlOO 
ate  prohibited  from  land  disposal. 

(c)  Effective  August  8, 1990,  the 
wastes  specified  in  40  CFR  268.10  having 
a  treatment  standard  in  Subpart  D  of 
this  part  based  on  incineration  and 
which  are  contaminated  soil  are 
prohibited  fivm  land  disposal. 

(d)  Between  August  8, 1988,  and 
August  8, 1990,  for  wastes  described  in 
paragraphs  (b)  and  (c)  of  this  section, 
disposal  in  a  landfill  or  surface 
impoundment  is  allowed  only  if  such 
unit  is  in  compliance  with  the 
requirements  specified  in  S  268.5(h)(2). 

(e)  The  requirements  of  paragraphs 
(a),  (b),  (c),  and  (d)  of  this  section  do  not 
apply  if: 

(1)  The  wastes  meet  the  applicable 
standards  specified  in  Subpart  D  of  this 
part;  or 

(2)  Persons  have  been  granted  an 
exemption  from  a  prohibition  pursuant 
to  a  petition  under  S  268.6,  with  respect 
to  those  wastes  and  units  covered  by 
the  petition;  or 

(3)  Persons  have  been  granted  an 
extension  to  the  effective  date  of  a 
prohibition  pursuant  to  S  268.5,  with 
respect  to  those  wastes  covered  by  the 
extension. 

(f)  Between  August  8, 1988,  and  May  8, 
1990,  the  wastes  specified  in  S  268.10  for 
which  treatment  standards  under 
Subpart  D  of  this  part  are  not  applicable 
or  which  do  not  exceed  the  prohibition 
levels  in  S  288.32  or  in  RCRA  section 
3004(d)  can  be  disposed  of  in  a  landfill 
or  surface  impoundment  provided  the 
wastes  are  the  subject  of  a  valid 
demonstration  and  certification 
pursuant  to  S  268.8. 

(g)  To  determine  whether  a  hazardous 
waste  listed  in  S  268.10  exceeds  the 
applicable  treatment  standards 
specified  in  S  268.41  and  S  268.43,  the 
initial  generator  must  test  a 
representative  sample  of  the  waste 
extract  or  the  entire  waste  depending  on 
whether  the  treatment  standards  are 
expressed  as  concentrations  in  the 
waste  extract  or  the  waste.  If  the  waste 
contains  constituents  in  excess  of  the 
applicable  Subpart  D  levels,  the  waste  is 
prohibited  from  land  disposal  and  all 
requirements  of  Part  268  are  applicable, 
except  as  otherwise  specified. 
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Subpart  D—TmUMnt  Standard* 

9.  In  S  26B.41(a}.  in  the  F001-F005 
spent  solvents  table,  Methylene  chloride 
(from  the  pharmaceutical  industry)  and 
its  corresponding  concentrations  is 
removed,  and  the  foHowiiig  snbtables 
are  added  to  read  as  rollows: 


f26&41 

as  eencenlrations  in  waste  extract 

(a)  •  •  • 

Table  CCWE.— CoNSTrriiENT 
Concentrations  in  Waste  Extract 


KOOl  nonwastewaters  (see  also  table 
CCW  in}  268.43) 

Concentra- 
tion On  mg/O 

Copper .._                      

laari 

0.71 
053 

Zinc 

0.086 

CCW  in  g26a43) 

Son  (in  DiB/l) 

Chromium  (total) .. 

Nickel 

3.8 
0.31 

K046  nortwastewaters 

lion  (in  mg/ 

n 

Lead 

0.176 

KOee  nonwastewaters  (soiveni 

washes)  (see  also  table  CCW  in 

{268.43) 


Chromium  (total).. 
Lead 


KOSTl 


1  (see  also  table 
CCW  in  S  268.43) 


zmc. 


KIOli 


CCW  in  8  268.43) 


Cadmium i 

Chromium  (total).. 

Copper 

Lead 

Nick6l ..»—»....».», 


Ziix:. 


Concentra- 
tion (in  mg/l) 


C) 

V) 

e.068 
3.8 
0.71 
0.53 
0.31 
0.086 


K102  nonwaatewalefs  (see  t 
CCW  in  1268.43) 


Antimony.. 

Arsenic 

Barium 

Cadmium.. 


Chromium  (total). 
Copper — 


Zinc.... 


Conoeittra- 
Sonfk«fflg/l) 


(') 

(') 

(') 

0.066 
3.8 
0.71 
0.53 
0.31 
OJOK 


■Reserved. 


K106  nonwastewaters  (aae 
CCWint26a43| 


Marcury. 


Conoantra- 
tionfmnig/ 


0j028 


10.  In  §  268.42  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

s  260.42    Treetinent  stanoaras  expressed 
as  specified  techndoQies. 

(a)*** 

(2)  Nonliquid  hazardous  wastes 
containing  halogenated  organic 
compounds  (HOCs)  in  total 
concentration  greater  than  or  equal  to 
1,000  mg/kg  and  Kqirid  HOC-containing 
wastes  that  are  prohibited  under 
§  268.32(e)(1)  of  this  part  must  be 
incinerated  in  accordance  with  the 
requirements  of  Part  264  Subpart  0  or 
Part  265  Subpart  0,  or  in  boilers  or 
industrial  furnaces  burning  in 
accordance  with  applicable  regulatory 
standards.  These  treatment  standards 
do  not  apply  where  the  waste  is  subject 
to  a  Part  268  Subpart  C  treatment 
standard  for  a  specific  HOC  (such  as  a 
hazardous  waste  chlorinated  solvent  for 
which  a  treatment  standard  is 
established  under  §  268.41(a)). 

11.  In  i  268.43  the  following  subtables 
are  added  to  the  table  in  proposed 
paragraph  (a)  to  read  as  follows: 

S  266.43    Treatment  standards  expressed 
as  waste  Gc 

(a)  *  *  • 


Table  CCW-OoNsrmjENT 

Concentrations  in  Wastes 


FOCI,  RWZ.  R)03.  F004  and  F005 

wastewaters  (Pharmaceutical 

Induilry) 


tionOnmg/ 


0.44 


RM6  nonwastewaters  (see  also  Table 
O^VE  in  S  268.41) 

•on  (in  ma/ 

Qfanide. ...-«..„„...-..«„«.„......„„..,._..„ 

Reaarvad. 

KOOl  nonwastewaters  (see  also 
Table  CCWE  in  {268.41) 


Naphthalene.. 
PeniacNorophenol . 
Phenanttvene.. 

Pyrene 

Toluerw 

Xylenes ........»» 


Concenft- 
tionfnma/ 


7JM 
367S 
7.88 
7.28 
0.143 
0.162 


K001  wastewaters 


Naphthalene.. 
Pentachlorophenol . 
Pheranthrene.. 

Pyrerte 

Toluene 

Xylenes. 
Copper.., 


Zinc. 


Concentra- 
tion (in  mg/1) 


0.148 

oaTs 

0.146 

ai40 
at43 
a«6i 

0.42 

OJ037 

1.0 


K022  nonwesiewatera  (sea  also 
Table  CCWE  in  {268.41) 


tT^enoi _«»..»»..«.. 

Toluene 

Sumol  Oiphenylamine  and  Oiphenyl- 

nitrosamine. 
SulMe 


Conoanira 

tioafnmaf 

kfl) 


16.0 
12jO 

0.034 
13.0 

Reserved. 


K086  nonwastewaters  (Solvent 

Washes)  (see  also  Table  CCWE  in 

{268.41) 


Acetone „.. 

n-Butyl  alcohol. 

Ethyl  acetate 

Ethyl  benzene... 


Methyl  iaobutyl  ketone.. 

Methyl  ethyl  ketone 

Methylene  chkxide 

Toluene 

l.l.lrTFwhloroethane.. 
TricMoroethylene .. 
Xylenes. 


bia(2.ethylhexyl)phthaMe.. 

Cyck>hannofw 

1  .ZOichlorobenzerte 

Naphthalene 


ConcerMra- 

tion  (in  mg/ 

kg) 


0J7 

0J7 

0J7 

0.031 

0J37 

0.37 

0J7 

0.037 

0.031 

0.044 

0.031 

0X>^5 

0.49 

0.49 

0.49 

0.49 
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KOee  non«vastawat«rs  (Solvent 

Washes)  (see  also  TaUe  CCWE  in 

^llm.4^) 

Concenlra- 

lion(inmg/ 

kfl) 

hMrobenzene.-  

a49 

KOee  wastewraters  (Sotvent  Wasties) 


Acetone. 

n-Butylaico»iol. 

Ettiyt  acetate.. 

Ettiyt  benzene.. 

Methanol.. 

Methyl  isotMJiyI  ketone.. 

Methyl  elhyl  ketone.. 

Methylene  chloride... 

Toluene.. 

1.1,1- 

Trichkxoethylene.. 

Xylenes .. 


k>is(2-«lhylhexyl)phthal«l8.. 

Cycfc>he)cBnone ™ 

1 .2-Oichlorobenzene 


Nitrobenzene 

Chrofnium  (total) - 


Concenlra- 
tion  fin  mg/l) 


aoi5 

a091 

aosi 
aoi5 
aosi 

0.03t 

0.031 

0.031 

0.029 

0.031 

0.029 

0.015 

0.044 

0.022 

0.044 

0.044 

0.044 

0.32 

0.037 


KOe?  nonwastewaters  (see  al 
Table  CCWE  in  $268.41) 


Acenaphttialene.. 

Benzene.. 

Chrysene.. 


Fkxxanltiene 

Indano  (1.2.3-cd) 


Ptienanttvene^ 

Toluene 

Xylenes. 


Concenlfa- 
tion  (in  ing/ 

kg) 


3.4 

0.071 

3.4 

3.4 

3.4 

3.4 

3.4 

0.66 

aOTO 


K0e7  wastewaters 


Acenaphtttalene.. 

Benzene.. 

Chiyaene.. 


Fkjocanthene 

Indeno  (1 .2,3<d)  pyrane . 
Naphthalene 


Concentra- 
tion (in  mg/l) 


0.028 
0.014 
0.028 
0.028 
0.028 
0.028 


UMI 


K087  wastewaters 


Phenanthrene.. 
Toluene . 


Zinc. 


ConcentFa- 
tion(inffl0/l) 


a026 
0.008 
0.014 
0.037 
1.0 


K099  nonwastewaters 

lion  (in  mg/ 

0.15 

Hexachlorodibenzoturans 

0.001 
0.001 
0.001 
0.001 
0.001 
0.001 

K099  wastewaters 


2,4-OichlorophenoxyacetK  acid.. 
Hexachlorodibenzo-p-dioxins  — 

Hexachlorodibenzofurans »~ 

Penlachlorodibenzoi>-dioxins .-. 

Pentachlorodibenzofurans 

Tetrachlorodfeenzo-p-dioxins 

Tetrachlorodibenzofixans < 


Concentra- 
tion (in  mg/t) 


0.15 

0.001 

0.001 

0.001 

0.001 

0.001 

0.001 


K101  nonwastewaters  (see  also 
Table  CCWE  in  §268.41) 


Ortho-NitroaniKne.. 


Concentra- 
tion (in  mg/ 

kg) 


14.0 


K101  wastewaters 


Ortho-Nilroaniline.. 

AntNhony 

Araenic 

Cadnvuffl.».«H^.»...M 


Mercury.. 


Concentra- 
tion (in  mg/ 
I) 


0.266 
Reserved. 
2.036 
0.238 
0.110 
0.027 


K102  nonwastewaters  (see  also 
Table  CCWE  in  {268.41) 


Ortho-Nilrophenol .. 


Concentra- 
tion (in  mg/ 
kg) 


13.3 


K102  wastewaters 


unno-fMiopnenoi .. 

Anlifnony »»«...». 

Araenic »...»».. 

Cadmium.. 


Marewy.. 


Concentra- 
tion (in  mg/ 
I) 


0.028 
Reserved. 
■^036 
0.238 
0.110- 
0.027 


K106  nonwastewaters  (see  also 
Table  CCWE  in  8  268.41) 

Concentra- 
tion (m  mg/ 
kg) 

Mercury 

630 

K106  wastewaters 


Mercury.. 


Concentra- 
tion (in  mg/ 
I) 


0.030 


No  land  Disposal  for.... 

...  F006  wastewaters. 

K022  wastewaters 
K046  wastewaters 
K083 
K021 

K025 

, 

K060 

K044 

K045 

K046  exptosive 

nonwastewaters. 

K047 

Tuesday 
May  17.  1988 


Part  V 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 


29  CFR  Part  2510 

Definition  of  Plan  Asaet^  Pi 
Contributions 


articipant 


AOENCV:  Pension  and  Welfare  Beneflts 
Administration,  Labor.  , 

ACnoic'Final  rule.      [ 

summary:  This  document  contains  a 
final  regulation  defining  when  certain 
monies  which  a  participant  pays  to,  or 
has  withheld  by,  an  employer  for 
contribution  to  a  plan  are  "plan  assets" 
for  purposes  of  Tide  I  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  and  the  related  prohibited 
transaction  provisions  of  the  Internal 
Revenue  Code  (the  Code).  This  . 

regulation  will  provide  guidance  to 
employers  that  sponsor  contributory 
plans,  as  well  as  Hduciaries, 
participants,  and  beneficiaries  of  plans. 
EFFECTIVE  DATE:  The  final  regulation 
will  take  effect  August  15, 1988. 
FOn  FURTHER  INFORMATION  CONTACT: 

Judith  Bleich  Kahn,  Office  of  Regulations 
and  Interpretations,  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  Washington,  DC 
(202)  523-7901  or  Daniel  J.  Maguire.  Esq., 
Plan  Benefits  Security  Division,  Office  of 
the  Solicitor,  U.S.  Department  of  Labor, 
Washington.  DC  (202)  523-9596.  These 
are  not  toll-free  numbers. 

SUPPLEMENTARY  INFORMATION:  In  1979, 

the  Department  of  Labor  (the  , 

Department)  published  a  proposed    | 
regulation  defining  the  term  "plan     ' 
assets"  for  purposes  of  TiUe  I  of  the 
Employee  Retirement  Income  Seciuity 
Act  of  1974  (ERISA)  and  the  related 
prohibited  transaction  provisions  of  the 
Internal  Revenue  Code  (the  Code)  *  and 
dealing  with  the  requirement  of  section 
403  of  ERISA  that  plan  assets  must  be 
held  in  trust  (44  FR  50363,  August  28, 
1979)  (the  1979  Proposal).  That  proposal 
provided,  in  part,  that  the  assets  of  a 
plan  include  any  property  that 
constitutes  employee  contributions  to 
the  plan.  In  the  preamble  to  that 
proposal,  the  Department  indicated  that 
in  the  case  of  payroll  deductions,  an 
employee  contribution  is  made  at  the 


'  The  Secretary  of  Labor  hai  authority  to  issue 
regulations  relating  to  section  4975  of  the  Internal 
Revenue  Code  pursuant  to  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43  FR  47713. 
October  17. 1978).  For  the  sake  of  clarity,  the 
remainder  of  the  preamble  refers  only  to  Title  I  of 
ERISA.  However,  these  references  apply  to  the 
corresponding  provisions  of  section  4975  of  the 
Code  as  well. 


time  payment  by  check  or  cash  is  made 
or  is  required  to  be  made  to  an 
employee  in  an  amountless  than  diat  to 
which  he  would  otherwise  have  been 
entiUed,  the  lesser  amount  being 
justified  on  the  ground  that  a 
contribution  is  being  made  to  a  plan.* 

The  portion  of  the  1979  Proposal  that 
dealt  with  the  trust  requirement  of 
ERISA  also  contained  a  proposed 
exemption  from  that  requirement  under 
which  sponsoring  employers  of  welfare 
plans  would  have  been  permitted  to 
retain  employee  contributions  for  up  to 
90  days,  provided  they  satisfied  certain 
conditions  with  respect  to  such 
contributions. 

A  portion  of  the  1979  Proposal  was 
reproposed  in  1980  (45  FR  38084,  June  6, 
1980). 

In  1982,  the  Department  issued  a  final 
regulation  dealing  with  a  portion  of  the 
plan  assets  proposal  as  well  as  a 
regulation  dealing  with  the  trust 
requirement  (47  FR  21241,  May  18. 1982). 
In  the  preamble  to  that  regulation,  the 
Department  noted  that  it  intended  to 
deal  at  another  time  with  the  issues 
raised  by  the  comments  on  the  proposed 
exemption  trom  the  trust  requirement 
together  with  the  part  of  the  plan  assets 
proposal  regarding  employee 
contributions. 

On  January  8, 1985,  the  Department 
withdrew  most  of  the  provisions  of  the 
1979  Proposal  and  published  a  new 
proposal  dealing  with  the  definition  of 
"plan  assets"  (50  FR  961).  However,  the 
Department  did  not  withdraw  the 
portion  of  the  1979  proposal  deahng  with 
employee  contributions,  and,  in  the 
preamble  accompanying  the  new 
proposal,  the  Department  noted  that  it 
intended  to  address  these  issues 
separately.  Thus,  this  document 
contains  the  final  rule  relating  to 
participant  contributions  based  on  the 
record  develped  with  respect  to  the  1979 
Proposal. 

As  noted  above,  the  1979  Proposal 
contained  a  proposed  exemption  from 
the  trust  requirement  for  certain 
employee  contributions  to  certain 
welfare  benefit  plans.  Several  comments 
were  received  on  this  aspect  of  the 
proposal;  these  commentators  generally 
argued  that  participant  contributions  to 
such  plans  represented  reimbursement 
for  costs  already  incurred  by  the 
employer  and  that  such  amounts  should 
thus  not  be  characterized  as  plan  assets. 
In  particular,  one  employer  commented 
that  it  paid  approximately  85%  of 
benefits  under  its  welfare  plan  from  its 
own  assets  and  that  only  15%  of  the 
amounts  paid  out  in  benefits  were 


attributable  to  participant  contributions. 
In  this  regard,  the  Department  would 
consider  the  appropriateness  of  an 
exemption  irom  the  trust  requirement  for 
certain  welfare  plans  which  could  show 
that  employee  contributions  consistently 
constituted  reimbursement  to  the 
employer  for  moneys  expended  in 
premium  payments  or  benefits. 

Discussion  of  the  Final  ^^tgulation 

(Ij  Genera]  Rule  for  Participant 
Contributions 

In  response  to  the  proposed 
regulation,  the  Department  received 
numerous  comments  objecting  to  the 
requirement  that  employee  contributions 
be  paid  into  trust  at  the  time  such 
amounts  are  deducted  from  the 
employees'  pay.  Some  of  the 
commentators  represented  that  large 
companies  ..ith  several  payrolls  and 
payroll  locations  could  not  accomplish 
the  necessary  accoimting  and  fund 
transfer  operations  to  place  employee 
contributions  in  trust  immediately 
without  substantial  costs  and  disruption 
to  existing  payroll  systems.  Other 
commentators  argued  that  the  proposed 
rule  would  impose  increased  costs  and 
administrative  buirdens,  especially  on 
small  employers;  in  this  regard,  one 
commentator  stressed  that  the 
regulations  should  not  operate  so  as  to 
discourage  contributory  plans,  as  that 
may  be  the  only  kind  of  plan  an 
employer  can  afford  to  sponsor. 

Comments  from  the  banking  and 
insurance  industries  addressed 
situations  where  a  plan  is  funded  by 
insurance  contracts  with  premiums 
payable  monthly  or  quarterly,  and 
where  a  plan  is  maintained  in 
connection  with  a  trust  agreement  which 
can  only  accept  monthly  or  quarterly 
contributions.  These  commentators 
argued  that  the  funding  vehicle  could 
not  accept  contributions  more  frequenUy 
mthout  significant  costs.  In  addition,  the 
commentators  indicated  that  the 
maintenance  of  an  interim  trust  would 
create  administrative  expenses  without 
concomitant  benefits  to  participants.' 

Finally,  several  commentators  noted 
that  the  proposed  90  day  trust 
exemption  for  certain  welfare  plans 
contrasted  sharply  with  the  rule  for 
otiier  types  of  plans,  for  which  the 
exemption  would  not  be  available. 

After  consideration  of  the  comments, 
the  Department  has  decided  to  modify 
the  rule  relating  to  participant 


contributions.  Under  the  final  regulation, 
the  assets  of  a  plan  shall  include 
amounts  paid  by  a  participant  (or 
beneficiary)  or  withheld  by  an  employer 
from  a  participant's  wages  for 
contribution  to  a  plan  as  of  the  earliest 
date  on  which  such  contributions  can 
reasonably  be  segregated  from  the 
employer's  general  assets,  but  in  any 
event  within  90  days  from  the  date  on 
which  such  amounts  are  received  by  the 
employer  or  would  otherwise  have  been 
payable  to  the  employee  in  cash.  Under 
this  revised  general  rule,  participant 
contributions  to  both  pension  plans  and 
welfare  plans  are  treated  alike.* 

The  revised  general  rule  relating  to 
participant  contributions  is  intended  to 
reflect  a  balancing  of  the  costs  of 
promptiy  transmitting  such  contributions 
to  the  plan  relative  to  the  protections 
provided  to  participants  by  such 
transfers.  In  formulating  the  final 
regulation,  the  Department  has 
attempted  to  remain  consistent  with  one 
of  the  key  purposes  of  the  trust 
requirement  of  section  403(a)  of 
ERISA — the  segregation  of  plan  assets 
so  as  to  prevent  commingling  of  such 
assets  with  an  employer's  own  property. 

The  regulation  is  not  intended, 
however,  to  allow  employers  to  use 
participant  contributions  for  their  own 
purposes.  The  Department  is  concerned 
that  participant  contributions  be  paid 
promptiy  into  the  plan  so  as  to  begin 
earning  interest  or  other  investment 
return  and  to  be  available  for  the 
payment  of  benefits.  Employers  should 
examine  their  current  payroll 
procedures  to  ascertain  whether  they 
are  indeed  transmitting  participant 
contribution  amounts  at  the  earliest 
reasonable  time.  In  this  regard, 
employers  who  fail  to  transmit  promptiy 
such  amounts,  and  plan  fiduciaries  who 
fail  to  collect  those  amounts  in  a  timely 


*  44  FR  at  50365.  n.l2. 


<{  Person*  commenting  on  the  proposed  exemption 
from  the  tnitt  requirement  raised  similar  objections 
to  the  condition  in  that  exemption  which  would 
have  required  that  employee  contributions  be  held 
in  a  segregated  account. 


*  One  employer  sponsoring  a  contributory  plan  . 
commented  that.retired  persons  participated  in  Its 
welfare  benefit  plan  and  requested  clarification  a* 
to  the  treatment  of  amounts  received  from  such 
persons.  Section  3(7)  of  ERISA  defines  the  term 
"participant"  to  mean  "any  employee  or  former 
employee  of  an  employer  *  *  *  who  is  or  may 
become  eligible  to  receive  a  benefit  of  any  type 
irom  an  employee  benefit  plan."  In  addition,  the 
continuation  coverage  provisions  of  Part  6  of  title  I 
of  ERISA  require  that  group  health  plana  provide 
certain  employee*,  former  employee*  (induding 
retirees),  and  family  members  the  opportunity  to 
continue  health  care  coverage  under  the  plan  at 
group  rates  in  certain  instances  where  coverage 
would  otherwise  be  terminated.  See  sections  601 
through  606  of  ERISA.  Thus,  the  statute  clearly 
contemplates  that  former  employees,  retirees  and 
certain  beneficiaries  may  be  covered  by  a  plan,  in 
addition  to  active  employees.  Accordingly,  while 
the  final  regulation  refers  to  "participant 
contributions",  the  regulation  also  applies  to 
payments  made  by  former  employees,  retiree*,  and 
family  member-beneficiarie*  covered  under  the 
plan. 


manner,  will  violate  the  requirement 
that  plan  assets  be  held  in  trust;  in 
addition,  such  employers  and  fiduciaries 
may  be  engaging  in  prohibited 
transactions.  Pension  Benefit  Guaranty 
Corporation  v.  Solmsen,  671 F.  Supp.  938 
(E.D.N.Y.  1987).» 

The  final  rule  allows  a  maximum  of  90 
days  for  employers  to  pay  to  the  plan 
amounts  representing  participant 
contributions.  The  90  day  period  is  to 
begin  on  the  date  on  which  the 
contribution  amount  is  received  by  the 
employer  or  the  date  on  which  such 
amounts  would  have  otherwise  been 
payable  to  the  employee  in  cash.  While 
the  majority  of  commentators  requested 
the  Department  adopt  a  final  rule 
allowing  for  quarterly  payments  of 
participant  contributions  to  a  plan, 
many  employers  represented  that  they 
currentiy  remitted  such  contributions  on 
a  biweeldy  or  a  monthly  basis.  The 
Department  wishes  to  stress  that  the 
outside  limit  of  90  days  is  not  intended 
to  supersede  the  preceding  portion  of 
the  rule,  that  is,  that  participant 
contributions  become  plan  assets  "as  of 
the  earliest  date  on  which  such 
contributions  can  reasonably  be 
segregated  bom  the  employer's  general 
assets."  What  is  a  reasonable  time  for 
segregation  from  the  employer's  general 
assets  depends  on  the  facts  and 
circumstances  of  a  particular  case." 

It  will  not  be  reasonable  if,  absent 
changed  circumstances,  an  employer 
which  has  been  making  biweekly 
remittances  of  such  contributions 
hereafter  changes  its  practices  to  hold 
such  amounts  in  its  own  account  for  an 
additional  period  of  time,  up  to  the  90 
day  limit.  It  will  also  not  be  reasonable 
for  an  employer  which  has  been,  and  is 
able  to  continue,  making  monthly 
remittances  to  delay  sudi  remittances 


*  The  obligation  of  a  plan  fiduciary  to  collect 
participant  contributions  from  an  employer  is 
similar  to  the  obligation  of  a  fiduciary  to  collect 
contributions  payable  by  an  employer  on  its  own 
behalf.  In  this  respect,  the  Department  has  indicated 
that  if  a  multiple  employer  plan  does  not  establish 
and  implement  collection  procedures  which  are 
reasonable,  diligent  and  systematic  it  may  be  found 
to  be  engaging  in  prohibited  transactions  under 
ERISA  for  failing  to  collect  delinquent  contribution*. 
See  ERISA  section  406(a)(1)(B)  and  Prohibited 
Transaction  Exemption  76-1, 41  FR  12740. 12741. 
March  28, 1976.  Cf.,  Central  States  Pension  Fund  v. 
Central  Tmnspoit  Inc..  472  U.S.  559,  574  (1965). 
where  the  Court  interpreted  section  406(a)(1)(B)  of 
ERISA  as  creating  a  requirement  that  the  plan 
trustee  assure  the  full  and  prompt  collection  of  all 
contributions  owed  to  the  plan. 

*  The  Department  is  of  the  opinion  that  there  will 
be  drcumstances  where  the  date  of  receipt  of  a 
participant  contribution  paid  to  the  employer  will  be 
the  earliest  date  on  which  such  a  contribution  could 
reasonably  be  segregated  from  the  employer's 
general  assets  and.  therefore,  in  such  circumstance*, 
such  an  amount  will  be  immediately  subject  to  the 
trust  requirement. 


for  an  additional  60  days  in  order  to 
take  advantage  of  the  90  day  maximum. 
Similarly,  an  employer  whidi  has  been 
making  remittances  of  participant 
contributions  to  the  plan  at  or  within  90 
days,  but  which  is  reasonably  able  to 
remit  such  amounts  at  an  earlier  time, 
must  change  its  practices  to  comply  with 
the  rule  promulgated  today. 

(2)  Relationship  to  18  U.S.C.  684 

The  Department  of  Justice,  in  its 
comments  on  the  proposed  regulation, 
stated  tiiat  under  18  U.S.C.  664,  tiie 
embezzlement,  conversion,  abstraction, 
or  stealing  of  "any  of  the  moneys,  fimds, 
securities,  premiums,  credits,  property, 
or  other  assets  of  any  employee  welfare 
benefit  plan  or  employee  pension 
benefit  plan,  or  any  fund  connected 
therewith,"  is  a  criminal  offense,  and 
that  tmder  such  language,  criminal 
prosecution  may  go  forward  in 
situations  in  which  the  participant 
contribution  is  not  a  plan  asset  for 
purposes  of  Titie  I  of  ERISA.  Though 
this  regulation  defines  when  participant 
contributions  become  "plan  assets,"  it 
does  so  only  for  the  purposes  of  Titie  I 
of  ERISA  and  the  related  prohibited 
transaction  excise  tax  provisions  of  the 
Code.  The  regulation  explicitiy  states 
that  it  may  not  be  relied  upon  to  bar 
criminal  prosecutions  pursuant  to  18 
U.S.C.  664. 

However,  it  should  be  noted  that 
under  this  regulation  in  circumstances  in 
which  the  employer  clearly  converts 
participant  contributions  to  his  own  use, 
such  amoimts  will  be  considered 
"segregated,"  and  thus  will  be  "plan 
assets." 

(3)  Dues-Financed  Plans 

Several  commentators  expressed 
concern  that  the  term  "participant 
contributions"  might  be  interpreted  to 
include  amoimts  paid  as  imion  dues 
when  a  portion  of  such  dues  may  be 
used  to  pay  benefits  imder  a  dues- 
financed  welfare  or  pension  plan.  If  such 
payments  are  considered  to  be 
participant  contributions,  one 
commentator  argued,  the  sponsoring 
employee  organization  would  be 
required  to  incur  needless  additional 
expenses.  This  commentator  noted  that 
under  section  501(a)  of  the  Labor 
Management  Reporting  and  Disclosure 
Act  of  1959,  officers,  agents,  shop 
stewards  and  other  representatives  of 
labor  organizations  sponsoring  plans  are 
declared  trustees  with  respect  to  such 
amoimts  and  that  criminal  penalties  are 
provided  for  the  breach  of  duty  by  any 
such  trustee. 

The  Department  does  not  intend  for 
the  regulation  relating  to  participant 
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contribntions  lo  mdnJe  amounts  paid  to 
an  employee  oi^gaBizatiBn  as  union  dues. 
Union  dues  aw  senecally  consideied  to 
be  income  to  Ike  ubiob  and.  like  other 
assets  of  the  ■oiaa.  may  be  subject  to 
the  claims  of  the  union's  generai 
creditors  or  used  for  the  organization's 
general  purposes.  The  Department  has 
concluded  tint  amounts  paid  as  union 
dues  should  not  be  characterized  as 
participant  contributions  merely 
because  a  portion  of  such  dues  might  be 
used  to  provide  benefits  under  a  welfare 
or  pension  fdan  sponsored  by  the 
employee  "■y*"*'""  ^ 


(4)  Effective  Date 

The  Depaftaent  is  estabUshing  an 
effective  date  lor  this  final  rule  of  90 
days  from  the  date  of  its  publication  in 
the  Fedecal  Keguter  in  order  to  allow 
employers  to  adjust  their  accounting 
procedures  and  payroU  systems  to 
comply  with  the  new  rule.  During  this  90 
day  period,  as  noted  above,  all  affected 
employers  should  examine  their  ciirrent 
payroU  practices  to  determine  whether 
they  are  in  compliance  with  today's  rule, 
that  is,  whether  they  are  transmitting 
participant  contribution  amounts  to  the 
plan  at  the  earliest  date  such 
contributions  can  reasonably  be 
segregated  from  the  employer's  assets, 
not  to  exceed  90  days  from  the  date  of 
payment  to  or  withholding  by  the 
employer. 

(5J  Designation 

This  final  rule  is  being  published  at  i9 
CFR  2510.3-102. 


Regulatory  Flexibility  Act 

The  Department  has  determined  that 
this  regulation  would  not  have  a 
significant  economic  impact  on  small 
plans  or  other  small  entities.  The 
regulation  would  describe  when 
contributions  made  by  a  participant  of  a 
plan  subject  to  ERISA  or  to  the  related 
prohibited  transaction  excise  tax 
provisions  of  the  Internal  Revenue  Code 
nuist  be  transmitted  to  the  plan  by  an 
employer  withholding  the  contributions. 

Executive  Order  12291 

The  Department  has  determined  diat 
the  regulatory  action  would  not 
constitute  a  "major  rule"  as  that  term  is 
used  in  Executive  Order  12291  because 
the  action  would  not  result  in:  an  annual 
effect  on  the  economy  of  $100  million;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
government  agencies,  or  geograf^cal 
regions;  or  si^ificant  adverse  effects  on 


competition,  employment  investment 
productivity,  innovation,  or  the  ability  of 
United  States  based  enterprises  to 
compete  with  foreign  based  enteritises 
in  domestic  or  export  markets. 

Paperwork  Reduction  Act 

The  regulation  being  issued  here  is  not 
subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.)  because  it  does  not 
contain  an  "information  collection 
request"  as  (tefined  in  44  U.S.a  3502(11). 

Statntory  Authority 

The  final  regulation  is  being  adopted 
pursuant  to  the  authority  contained  in 
section  505  of  ERISA  (Pub.  L.  93-406, 88 
Stat.  804;  20  U.S.C.  1135)  and  section  102 
of  Reorganization  Plan  No.  4  of  1078  (43 
FR  47713,  October  17, 1978),  effective 
December  31. 1978  (44  FR  1065,  January 
3, 197^.  3  CFR  1978  Comp.  332.  and 
under  Secretary  of  Labor's  Order  Na  1- 
87. 

List  of  Subjecto  in  29  CFR  Part  2510 

Employee  benefit  plans.  Employee 
Retirement  Income  Security  Act 
Pensions,  Plan  assets. 

FmalRule 

The  Department  is  amending  Part  2510 
of  Chapter  XXV  of  Title  29  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  251fr-{AMENOE01 

1.  The  authority  citation  for  Part  2510 
is  revised  to  read  as  set  forth  below: 

Aatbority:  Sect.  3(2),  11t(c),  505,  Pub.  L  93- 
406,  88  Stat  852.  894,  (29  U.&Cl002(21, 1031. 
1135):  Secretary  of  Labor's  Order  No.  af-74, 
1-88, 1  if  and  Labor  Klanaaament  Services 
AdministraGon  Order  No.  2-^ 

Section  2510.3-101  Is  also  issued  under  sec 
102  oLReorganization  Han  No.  4  of  1978  (43 
FR  47713,  October  17, 1978).  •ffectiv« 
December  31, 1978  (44  FR  1065.  Jaimaiy  3, ' 
1978):  3  CFR  iaonComp.  382.  and  sec 
11018(d)  of  Pub.  L  99-272, 100  Stat.  82. 

Sectioa  28103-102  is  also  issued  under  sec 
102  of  fieorgantaation  Man  No.  4  of  1978  (43 
FR  47713,  Octoben7, 1978).  effective 
December  31. 1978  (44  FR  1065,  (anuaiy  3. 
1978).  and  3  CFR  19^8  Comp.  338. 

2.  By  adding,  in  die  appropriate  place, 
the  following  S  2510.3-102: 


*  In  MMne  dreumatance*  a  union  may  so 
•pecificaUy  "aannaik"  a  portion  of  iuch  due*  aa  a 
■ource  of  banefita  under  a  plan  that  tboae  moniaa 
should  be  conaidered  plan  aaaeta.  Thia  isaue  ia 
beyond  the  (cope  of  the  regulation  being  published 
here. 


§251«.3-102.    tMMtlonofptani 

pSiUUIMrn  UUHUIUUufinS. 

(a)  Participant  contributioas.  For 
purposes  of  Subtitle  A  and  Parts  1  and  4 
of  Subtitle  B  of  Tide  I  of  ERISA  and 
section  4975  of  the  Internal  Revenue 
Code  only  (but  without  ai\y  implication 
for  and  may  not  be  relied  upon  to  bar 
criminal  yieeecutioHS  midei  M  U.S.C. 
664),  the  assets  of  the  ^an  indude 
amounts  (other  than  union  dues)  that  a 
participant  or  beneficiary  pays  to  an 
employer,  or  amoimts  that  a  participant 
has  withheld  from  his  wages  by  an 


emfAoyvt,  for  contrition  to  the  plan  as 
of  the  eeriiest  date  on  which  sach 
Gontribotions  em  reasonably  be 
sepegated  from  die  employer's  general 
assets,  not  to  exceed  90  days  from  the 
date  on  which  such  amounts  are 
received  by  the  employer  (in  the  case  of 
amoimts  that  a  participant  or 
beneficiary  pays  to  an  employer]  or  the 
date  on  which  such  amounts  would 
otherwise  have  been  payable  to  the 
participant  in  cash  (in  Qie  case  of 
amounts  withheld  by  an  employer  from 
■  participant's  wages). 

(b)  Examples.  The  requirements  of 
this  section  are  illustrated  by  the 
following  examples: 

(1)  Employer  W  is  a  large  national 
corporation  that  has  several  payroll  centers. 
Since  each  payroU  center  has  a  different  pay 
period  and  each  center  maintains  separate 
accoimts  on  its  books  for  purposes  of 
accounting  for  that  center's  payroU 
deductions,  the  company  has  adopted  a 
procedure  under  whidi  each  payroU  center 
promptly  forwards  figures  representing  its 
total  payrt^  deductions  for  each  plan  for 
such  month  to  a  centralised  location  where 
amounts  from  all  centers  are  promptly  totaled 
and  a  single  dieck  representing  the  aggregate 
participant  contributions  for  the  month  is 
issued  promptly  to  the  plan  by  the  employer. 
W  has  reasonably  concluded  that  this 
procedure  permits  segregation  of  participant 
contributions  at  the  earliest  practicable  time. 
Under  paragraph  (a),  the  assets  of  the  plan 
include  the  participant  contributions  as  of  the 
date  on  wdiich  the  employer  issues  the  check 
to  the  plan. 

(2)  &nployer  X  is  a  smaU  company  with  a 
smaU  number  of  employees  at  a  single 
payroU  location.  X  maintains  a  contributory 
profit-sharing  plan  in  which  all  of  its 
employees  participate.  X's  practice  is  to 
commingle  accumulated  participant 
contributions  with  its  general  assets  and  to 
issue  a  single  check  to  the  trust  that  is 
maintained  under  the  plan  in  the  amount  of 
'such  accumulated  contributions  once  each 
quarter.  In  view  of  the  relatively  small 
number  of  employees  and  the  fact  that  they 
are  jMid  from  a  single  location,  X  could 
reasonably  be  expected  to  transmit 
participant  contributions  to  a  trust  within  10 
days  of  the  close  of  each  pay  period.  The 
assets  of  the  plan  incltide  the  participant 
contributions  attributable  to  any  pay  period 
as  of  the  date  10  days  from  the  close  of  such 
period. 

(c)  Effective  date.  This  section  is 
effective  August  15. 1088. 

Signed  at  Washington.  DC.  this  11th  day  of 
May  1988. 

David  M.  Walker. 

Assistant  Secretary.  Pension  and  Welfare 
Benefits  Administration,  US.  Department  of 
Labor. 

(FR  Doc.  88-10935  Filed  5-16-88;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2510 


Proposed  Regulation  Relating  tottM 
Definition  of  Adequate  Consideration 

AQENCV:  Pension  and  Welfare  BeneRts 
Administration.  Department  of  Labor. 
action:  Notice  of  proposed  rulemaking. 


:  This  document  contains  a 
notice  of  a  proposed  regulation  under 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act  or  ERISA) 
and  the  Federal  Employees'  Retirement 
System  Act  of  1986  (FERSA).  The 
proposal  clariHes  the  deHnition  of  the 
term  "adequate  consideration"  provided 
in  section  3(18)(B)  of  the  Act  and  section 
8477(a)(2)(B)  of  FERSA  for  assets  other 
than  securities  for  which  there  is  a 
generally  recognized  market.  Section 
3(18)(B)  and  section  8477(a)(2)(B)   j 
provide  that  the  term  "adequate     I 
consideration"  for  such  assets  means 
the  fair  market  value  of  the  asset  as 
determined  in  good  faith  by  the  trustee 
or  named  fiduciary  (or,  in  the  case  of 
FERSA.  a  fiduciary)  pursuant  to  the 
terms  of  the  plan  and  in  accordance 
with  regulations  promulgated  by  the 
Secretary  of  Labor.  Because  valuation 
questions  of  this  nature  arise  in  a 
variety  of  contexts,  the  Department  is 
proposing  this  regulation  in  order  to 
provide  the  certainty  necessary  for  plan 
fiduciaries  to  fulfill  their  statutory 
duties.  If  adopted,  the  regulation  would 
affect  plans  investing  in  assets  other 
than  securities  for  which  there  is  a 
generally  recognized  market. 

DATES:  Written  comments  on  the    I 
proposed  regulation  must  be  received  by 
July  18. 1988.  If  adopted,  the  regulation 
will  be  effective  for  transactions  taking 
place  after  the  date  30  days  following 
publication  of  the  regulation  in  final 
form. 

ADDRESS:  Written  comments  on  the 
proposed  regulation  (preferably  three 
copies)  should  be  submitted  to:  Office  of 
Relations  and  Interpretations,  Pension 
and  Welfare  Benefits  Administration, 
Room  N-5671,  US.  Department  of  Labor, 
200  Constitution  Avenue  NW., 
Washington.  DC  20218.  Attention: 
Adequate  Consideration  Proposal.  All 
written  comments  will  be  available  for 
public  inspection  at  the  Public 
Disclosure  Room,  Pension  and  Welfare 
Benefits  Administration.  U.S. 
Department  of  Labor,  Room  N-5507. 200 
Constitution  Avenue  NW.,  Washington, 
DC 


FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  J.  Maguire,  Esq..  Plan  Benefits 
Security  Division.  Office  of  the  Solicitor. 
U.S.  Department  of  Labor,  Washington, 
DC  20210,  (202)  523-9596  (not  a  toll-free 
number)  or  Mark  A.  Greenstein,  Office 
of  Regulations  and  Interpretations, 
Pension  and  Welfare  Benefits 
Administi-ation,  (202)  523-7901  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

A.  Background  * 

Notice  is  hereby  given  of  a  proposed 
regulation  under  section  3(18)(B)  of  the 
Act  and  section  8477(a)(2)(B)  of  FERSA. 
Section  3(18)  of  the  Act  provides  the 
definition  for  the  term  "adequate 
consideration,"  and  states: 

The  term  "adequate  consideration"  when 
used  in  part  4  of  subtitle  B  means  (A)  in  the 
case  of  a  security  for  which  there  is  a 
generally  recognized  maricet,  either  (i)  the 
price  of  the  security  prevailing  on  a  national 
securities  exchange  which  is  registered  under 
section  6  of  the  Securities  Exchange  Act  of 
1834,  or  (ii)  if  the  security  is  not  traded  on 
such  a  national  securities  exchange,  a  price 
not  less  favorable  to  the  plan  than  the 
offering  price  for  the  security  as  established 
by  the  current  bid  and  asked  prices  quoted 
by  persons  independent  of  the  issuer  and  of 
any  party  in  interest;  and  (B)  in  the  case  of  an 
asset  other  than  a  security  for  which  there  is 
a  generally  recognized  market,  the  fair 
market  value  of  the  asset  as  determined  in 
good  faith  by  the  trustee  or  named  fiduciary 
pursuant  to  the  terms  of  the  plan  and  in 
accordance  with  regulations  promulgated  by 
the  Secretary. 

The  term  "adequate  consideration" 
appears  four  times  in  part  4  of  subtitle  B 
of  Tide  I  of  the  Act,  and  each  time 
represents  a  central  requirement  for  a 
statutory  exemption  from  the  prohibited 
transaction  restinctions  of  the  Act. 
Under  section  408(b)(5),  a  plan  may 
purchase  insurance  contracts  fitjm 
certain  parties  in  interest  if,  among  other 
conditions,  the  plan  pays  no  more  than 
adequate  consideration.  Section 
408(b)(7)  provides  that  the  prohibited 
transaction  provisions  of  section  406 
shall  not  apply  to  the  exercise  of  a 
privilege  to  convert  securities,  to  the      ^ 
extent  provided  in  regulations  of  the 
Secretary  of  Labor,  only  if  the  plan 
receives  no  less  than  adequate 
consideration  pursuant  to  such 
conversion.  Section  408(e)  of  die  Act 
provides  that  the  prohibitions  in 
sections  406  and  407(a)  of  the  Act  shall 
not  apply  to  the  acquisition  or  sale  by  a 
plan  of  qualifying  employer  securities, 
or  the  acquisition,  sale  or  lease  by  a 
plan  of  qualifying  employer  real 
property  if,  among  other  conditions,  the 
acquisition,  sale  or  lease  is  for  adequate 
consideration.  Section  414(c)(5)  of  the 
Act  states  that  sections  406  and  407(a) 


of  the  Act  shall  not  apply  to  the  sale, 
exchange,  or  other  disposition  of 
property  which  is  owned  by  a  plan  on 
June  3C,  1974,  and  all  times  thereafter,  to 
a  party  in  interest,  if  such  plan  is 
required  to  dispose  of  the  property  in 
order  to  comply  with  the  provisions  of 
section  407(a)  (relating  to  the  prohibition 
against  holding  excess  employer 
securities  and  employer  real  property), 
and  if  the  plan  receives  not  less  than 
adequate  consideration. 

Public  utilization  of  these  statutory 
exemptions  requires  a  determination  of 
"adequate  consideration"  in  accordance 
with  the  definition  contained  in  section 
3(18)  of  the  Act.  Guidance  is  especially 
important  in  this  area  because  many  of 
the  transactions  covered  by  these 
statutory  exemptions  involve  plan 
dealings  with  the  plan  sponsor.  A 
fiduciary's  determination  of  the 
adequacy  of  consideration  paid  under 
such  circumstances  represents  a  major 
safeguard  for  plans  against  the  potential 
for  abuse  inherent  in  such  transactions. 

The  Federal  Employees'  Retirement 
System  Act  of  1986  (FERSA)  established 
the  Federal  Retirement  Thrift 
Investment  Board  whose  members  act 
as  fiduciaries  with  regard  to  the  assets 
of  the  Thrift  Savings  Fund.  In  general, 
FERSA  contains  fiduciary  obligation 
and  prohibited  transaction  provisions 
similar  to  ERISA.  However,  unlike 
ERISA,  FERSA  prohibits  party  in 
interest  transactions  similar  to  those 
described  in  section  406(a)  of  ERISA 
only  in  those  circumstances  where 
adequate  consideration  is  not 
exchanged  between  the  Fund  and  the 
party  in  interest.  Specifically,  section 
8477(c)(1)  of  FERSA  provides  Uiat. 
except  in  exchange  for  adequate 
consideration,  a  fiduciary  shall  not 
permit  the  Thrift  Savings  Fund  to  engage 
in:  transfers  of  its  assets  to,  acquisition 
of  property  from  or  sales  of  property  to, 
or  transfers  or  exchanges  of  services 
with  any  person  the  fiduciary  knows  or 
should  know  to  be  a  party  in  interest. 
Section  8477(a)(2)  provides  the  FERSA 
definition  for  the  term  "adequate 
consideration"  which  is  virtually 
identical  to  that  contained  in  section 
3(18)  of  ERISA.  Thus,  die  proposal 
would  apply  to  both  section  3(18)  of 
ERISA  and  section  8477(a)(2)  of  FERSA. 

When  the  asset  being  valued  is  a 
security  for  which  there  is  a  generally 
recognized  market,  the  plan  fiduciary 
most  determine  "adequate 
consideration"  by  reference  to  the 
provisions  of  section  3(18)(A)'of  the  Act 
(or  wiih  regard  to  FERSA.  section 
8477(a)(2KA)).  Section  3(18)(A)  and 
section  8477(a)(2)(A)  provide  detailed 
reference  points  for  the  valuation  of 


secudtie*  within.  Us  eoverage,  and  in 
effect  pievidesi  thai  ■'^Vpiatff 
consideratf  on.  for  such  "^ff^^ffir  is  the 
prevailiBft  maiiet  price.  It  isaotthe 
Department's  fatfsntion  to  anafyze  the 
requirements  of  section  3(l^A).or 
8477(att2)(A)  inthis  praposaL 
Fiduciaries  auistr,  however.,  detenainc 
whether  a  security  issublect  to  the 
specific  previsiens  of  Beotioa3(l^A) 
(or  8ectian8«77(a)(^(A)  of  FSISA)  or 
the  more  general  requirements  of  section 
3(18)(B)  (or  section  8477(a)(2)(B))  as 
interpreted  in  this  proposali  The 
question  of  whether  a  security  is  one  for 
which  there  is  a  generallyrecognized 
maricet  raqpiies  a  factual  determination 
in  light  of  die  character  of  the  security 
and  the  nature  and  extent  of  market 
activity  with  regard  to  the  security. 
Generally^  the  Department  will  examine 
whether  a  security  is  being  actively 
tradied  so  as  to  provide  the  benchraarka 
Congress  intended.  Isolated  trading 
activity,  or  trades  between  related 
parties,  generally  will  not  be  sufficient 
to  show  the  existence  of  a  generally 
recognized  market  for  the  purposes  of 
section  3(18)(A)  or  section  S477{a)(2)(A). 

In  the  case  of  all  assets  other  than 
securities  for  which  there  is  a  generally 
recognized  market,  fiduciaries  must 
deteomine  adequate  considers tioa 
pursuant  to  section  3(18)(B]  of  the  Act 
(or,  in  the  case  of  ^RSA,  section 
8477(a)(2)(B)].  Because  it  is  designed  to 
deal  with  aD  buta  narrow^dass  of 
assets,  section  3(18)(B)  and  section 
8477(a)(2)(B)  are  by  their  nature  mom 
general  than  section  3(li^(A)  oc  section 
8477(a)(2)(A).  Although  die  Department 
has  inchoated  thet  it  will  not  issue 
advisory  opinions  stating  whether 
certain  stated,  consideratifm  is 
"adequate  consideration"  for  the 
purposes!  of  sectioD.3(l^  QUSA 
Procedure  76-1,  §  5.02(a)  (41  FR  SOZB^ 
36282,  August  27;  1976).  the  Department 
recognizes  that  plan  fiduciaries  have  a 
need  for  guidaaoe  in  valuing,  assets.,  and 
that  staodards  ta  guide  fidnciaries  tei 
this  area  may  be  particulaiiy^  elusive' 
with  respect  to  assets  other  than 
securities  for  which  there  is  a  generally 
recognized  market  Sec^  fos  escample. 
Donovan  v.  Cunningham,  716  F.2d  14S5 
(5th  Cir.  1883)  (court  encoarages>  the 
Department  taadopt  regiriatians  under 
section  3(1S)(^.  The  D^artment  haa 
therefore  determined  tfrprapose  a 
regulation  only  under  section  3(a8)(B) 
aiuLsecdan  a477(aU2KB).This  proposal 
is  described  more  fii%  below. 

It  shoald  be  noted  that  it  is  not  the 
Depaitment's!  intention' by  this  proposed 
regnlatioa  to  relieve-fiduciaries  ofthe 
responsifaili^  &»  making  the  required 
determinations  oC  "adequate 


consideration"  when  amilicable  under 
dw^  Act  or  FBRSA^Nothiiig  in  the 
proposal,  should  be  constsoolas 
justiiyiBg  a  fithidary'aSaihue  to  take 
into  account  all  relevant  focts  and 
circumstances  in  detRmining  adequate 
consideration..  Rather,  the  pmpesaLia 
designed  to  provide  a.  fraaewedb.  within 
which  fiduciaries  sanfidfiU  duie 
statutory  duties.-FuBther,  fiduciaries 
shouldbe  aware  thati  evenwhese  a 
determination  of  adequate  consideration 
comports  wida  the  requireaieats  c€ 
sestion  3(16)(B)  (or  section  8477(a)(2)0B) 
of  FQiSA),  and  any  regulation  ad<^ted 
theceunder,  the  investment  of  plan 
assris  made  pursuant  to  such 
determination  will  still  be  subject  to  the 
fiduciary  requirements  of  Part  4  of 
Subtide  B  of  Tide  I  of  die  Act,  inehiding 
the  provisions  of  sections  40S  and  404  of 
the  Act,  or  the  fiduciary  re^tonsibility 
provisions  of  FERSA. 

B.  Description  of  the  riopoeai 

Proposed  regulation  29  CFR  25103- 
18(b)  is  divided  into  four  major  parts. 
Proposed  §  2510.3-18(Ix](l)  states  die 
general  rule  and  delineates  the  scope  of 
the  regulation.  Proposed  S>  2510.^ 
I8(b](^  addresses  the  concept  of  fair 
market  value  as  it  relates' to  a 
determination  of  "adequate 
consideration"  under  sectien  3(1S)JP)  of 
die  Act  Proposed  S  2ao.3-lB(b)(3)  deals 
with  the  requirement  in  section  3(;im^] 
that  valuing  fiduciary  actin  good  faiih, 
and  specifically  discusses  the  use  of  an 
independent  appraisal  in  connectioa 
with  the  determination  of  good  Caith. 
Proposed  S  25ia3^18^M4)  sete  fordi  die 
content  requirements  for  written 
valuations  used  as  the  basis  for  a 
determination  of  fair  market  value,  with 
a  special  rule  fo/the  valuation  of 
securities  othec  than  securities  for  which 
there  is  a  generally  recognized  maricet. 
Each  subsection  is  cfiscaissed  indetad 
below. 

1.  G&feralRuie  and  Scope. 

Proposed  {  Z5m3-I8(b)Cl)(il 
essentially  follows  die  language  of 
section  3(T8)(B1  ofthe  Act  and  section 
8477(a)(2)(ETof  FERSA  and  states  diaf. 
in  the  case  of  a  plan  asset  odier  than  a 
security  for  which  there  is  ageneralTy 
recognized  market,  the  term  "adequate 
consideration"  means  the  fair  oierket 
valbe  of  the  asset  as  determined  m  good 
fhith  by  the  trustee  or  named  fiduciary 
[at,  in  the  case  ofFERSA,  a  fiduciary) 
pursuant  to  the  terau  of  the  plan  and  in 
accordencewith  regulations 
promulgated  by  the  Secretary  of  Labor. 
Proposed  i  251(L3-18(bMlKii)  delineatea 
the  seope<rfdiis  Rgulation  by 
estaWishing  tVro  criteria,  both  of  which 
must' be  met  for  a  valid  deteimiiiation  of 


adequate  considesation.  Eirst;  the  value 
assigned  to  an  asset  must  reflect  its  fsir 
maritet  velue  as  datomined  pursuant  to 
proposed  i  25ia3^ia(hMa)>  Second,  the 
value  assiyied  to  sn  asseimust  be  the 
pcoduot  of  a  detenninatioBsudftby  die 
fiduciary  in  good  (asth  as  defiuedin 
proposed  i  25l0.3-18(b)(3).  The 
Department  will  consider  that  a 
fiduciary  has  determined  adequate 
considecatian  in  acBordance  with 
section  3fI8)(^;ef  the  Act  or  section 
8477(a)(2)(^  of  FERSA  aafy  if  bodi  of 
these  RqureatentKaie  satined. 

The  Department  has  proposed  this 
two  part  test  for  several  reasons.  First, 
Confess  incorporated  the  concept  of 
foir  mariiet  value  into  the  definition  of 
adequate  consideration.  As  explained 
more  Miy  below,  fair  maritet  value  is  an 
often  used  concept  having  an 
established  meaning  in  the  field  of  asset 
valuation.  By  reference  to  this  term,  it 
would  appear  diat  Congress  did  not 
intend  ta  allow  perties  to  a  transaction 
to  set  an  arMtiwy  value  for  the  assets 
involved.  Therefore,  a  valuation 
determination  which  fails  to  reflect  the 
market  forces  embodied  in  the  concept 
of  fairmeo'kef  vahie  would  also  fail  to 
meet  the  requirements  of  section 
3(18)(B)  of  the  Act  or  section 
8477{eH2)W  of  FERSA. 

Siecond,  it  would  appear  that  Congress 
intended  to  allow  a  fiduciary  a  limited 
degree  of  latitude  so  long  as  that 
fiduciary  acted  in  good  faith.  However, 
a  fiduciary  would  deariy  fail  to  fulfill 
the  fiduciary  duties  delineated  in  Part  4 
of  Subtide  B  of  Tide  I  of  the  Act  if  diat 
fiduciary  acted  solely  on  the  besis  of 
naive  or  uninformed  good  intentions. 
See  Donovan  v.  Cunningham,  supra,  716 
F.2d  at  1467  ("[A]  pure  heart  and  an 
empty  head  are  not  enough.")  The 
Department  has  therefore  proposed 
standards  for  a  determination  of  a 
fiduciary's  good  faith  vdiich  must  be 
satisfied  in  cnder  to  meet  the 
requirements  of  section  3(ie)(B)  or 
section  »477(a)(2)(B)  ofFERSA. 

Third,  even  if  a  fiduciary  were  to  meet 
the  good  faith  standards  contained  in 
this  proposed  regulation,  there  may  be 
circumstances  in  which  good  faith  alone 
fails  to  insure  an  equitable  result  For 
example,  errors  in  calculation  or  honest 
failure  to  consider  certain  informetion 
could  produce  valuation  figures  outside 
ofthe  range  of  acceptable  valuations  of 
a  given  asset  Because  the  determination 
of  adequate  connderation  iea  central 
reqtnrement  of  the  statutory  exemptions 
discussed  above,  the  Department 
bdieves  it  must  assuse  ^at  such 
exemptions  are  made  available  only  for 
those  transactions  possessing  all  the 
external  safe^ards  envisioned  by 
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Congreu.  To  achieve  this  end.  the 
Department's  proposed  regulation  links 
the  fair  market  value  and  good  faith 
requirements  to  assure  that  the  resulting 
valuation  reflects  market  considerations 
and  is  the  product  of  a  valuation  process 
conducted  in  good  faith. 

2.  Fair  Market  Value  \ 

The  first  part  of  the  Department's  ' 
proposed  two  part  test  under  section 
3(18)(B)  and  section  8477(a](2)(B) 
requires  that  a  determination  of 
adequate  consideration  reflect  the 
asset's  fair  market  value.  The  term  "fair 
meirket  value"  is  defined  in  proposed 
S  2S10.3-18(b](2)(i]  as  the  price  at  which 
an  asset  would  change  hands  between  a 
willing  buyer  and  a  willing  seller  when 
the  former  is  not  under  any  compulsion 
to  buy  and  the  latter  is  not  under  any 
compulsion  to  sell,  and  both  parties  are 
able,  as  well  as  willing,  to  trade  and  are 
well-informed  about  the  asset  and  the 
market  for  that  asset.  This  proposed 
definition  essentially  reflects  the  wdl- 
established  meaning  of  this  term  in  die 
area  of  asset  valuation.  See,  for 
example,  26  CFR  20.2031-1  (estate  tax 
regulations];  Rev.  Rul.  59-60, 1959-1 , 
Cum.  Bull.  237;  United  States  v. 
Cartwright  411  U.S.  546,  551  (1973); 
Estate  of  Bright  v.  United  States.  658 
F.2d  999, 1005  (5th  Cir.  1981).  It  should 
specifically  be  noted  that  comparable 
valuations  reflecting  transactions 
resulting  &om  other  than  tne  and  equal 
negotiations  [e.g.,  a  distress  sale)  will 
fail  to  establish  fair  market  value.  See 
Hooker  Industries,  Inc.  v. 
Commissioner,  3  EEC  1849, 1854-55  (T.C. 
June  24. 19B2).  Similarly,  the  extent  to 
which  the  Department  will  view  a 
valuation  as  reflecting  fair  market  value 
will  be  affected  by  an  assessment  of  the 
level  of  expertise  demonstrated  by  the 
parties  making  the  valuation.  See 
Donovan  v.  Cunningham,  supra,  716  F.2d 
at  1468  (failure  to  apply  sound  business 
principles  of  evaluation,  for  whatever 
reason,  may  result  in  a  valuation  that 
does  not  reflect  fair  market  value).^ 

*  Whether  in  any  particular  transaction  a  plan 
fiduciary  is  in  fact  well-informed  about  the  asset  in 
question  and  the  raarkel  for  that  asset  including 
any  speciGc  circumstances  which  may  afTect  the 
value  of  the  asset,  will  be  determined  on  a  facts  and 
circumstances  basis,  if.  however,  the  fiduciary 
negotiating  on  behalf  of  the  plan  has  or  should  have 
specific  knowledge  concerning  either  the  particular 
asset  or  the  marlcet  for  that  asset,  it  is  the  view  of 
the  Department  that  tlie  fiduciary  must  take  into 
account  that  specific  knowledge  in  negotiating  the 
price  of  the  asset  in  order  to  meet  the  fair  market 
value  standard  of  this  regulation.  For  example,  a 
•ale  of  plan-owned  real  estate  al  a  negotiated  price 
consistent  with  valuations  of  comparable  property 
will  not  be  a  sale  for  adequate  consideration  if  the 
negotiating  fiduciary  does  not  take  into  account  any 
special  knowledge  which  he  has  or  should  have 
about  the  asset  or  its  market,  e^,  that  the 


The  Department  is  aware  ttiat  the  fiair 
market  value  of  an  asset  will  ordinarily 
be  identified  by  a  range  of  valuations 
rather  than  a  specific,  set  figure.  It  is  not 
the  Department's  intention  that  only  one 
valuation  figure  will  be  acceptable  as 
the  fair  maiket  value  of  a  specified 
asset.  Rather,  this  proposal  would 
require  that  the  valuation  assigned  to  an 
asset  must  reflect  a  figure  within  an 
acceptable  range  of  valuations  for  that 
asset 

In  addition  to  this  general  formulation 
of  the  definition  of  fair  market  value,  the 
Department  is  proposing  two  specific 
requirements  for  the  determination  of 
fair  market  value  for  the  purposes  of 
section  3(18)(B)  and  section 
8477(a)(2J(B).  First,  proposed  S  2510.a- 
18(b)(2)(ii)  requires  that  fair  market 
value  must  be  determined  as  of  the  date 
of  the  transaction  involving  that  asset. 
This  requirement  is  designed  to  prevent 
situations  such  as  arose  in  Donovan  v. 
Cunningham,  supra.  In  that  case,  the 
plan  fiduciaries  relied  on  a  1975 
appraisal  to  set  the  value  of  employer 
securities  purchased  by  an  ESOP  during 
1976  and  thereafter,  and  failed  to  take 
into  account  significant  changes  in  the 
company's  business  condition  in  the 
interim.  The  court  fotmd  that  this 
reliance  was  unwarranted,  and 
therefore  the  fiduciaries'  valuation 
failed  to  reflect  adequate  consideration 
under  section  3(18)(B).  Id.  at  1468-68. 

Second,  proposed  S  2510.3-18(b)(2)(iii) 
states  that  the  determination  of  fair 
market  value  must  be  reflected  in 
written  documentation  of 
valuation  *  meeting  the  content 
requirements  set  forth  in  §  2510.3- 
18(b)(4).  (The  valuation  content 
requirements  are  discu^ed  below.)  The 
Department  has  proposed  this 
requirement  in  light  of  the  role  the 
adequate  consideration  requirement 
plays  in  a  number  of  statutory 
exemptions  fit)m  the  prohibited 
transaction  provisions  of  the  Act.  In 
determining  whether  a  statutory 
exemption  appUes  to  a  particular 
transaction,  the  burden  of  proof  is  upon 
the  party  seeking  to  make  use  of  the 
statutory  exemption  to  show  that  all  the 
requirements  of  the  provision  are  met. 
Donovan  v.  Cunningham,  supra,  716  F.2d 


property's  value  should  reflect  a  premium  due  to  a 
certain  developer's  specific  land  development  plans. 

*  It  should  be  noted  that  the  written  valuation 
required  by  this  section  of  the  proposal  need  not  be 
a  written  report  of  an  independent  appraiser. 
Rather,  it  should  be  documentation  sufBdeni  to 
allow  the  Department  to  determine  whether  the 
content  requirements  of  S  ZS10.3-18(b)(4)  have  been 
satisfied.  The  use  of  an  independent  appraiser  may 
be  relevant  to  a  determination  of  good  faith,  as 
discussed  with  regard  to  proposed  S  2510.3-18(b)(3). 
infra,  but  it  is  not  required  to  satisfy  the  fair  market 
value  criterion  in  i  2Sia3-18(b)(2Hi). 


at  1467  il27.  In  the  Department's  view, 
written  documentation  relatiitg  to  the 
valuation  is  necessary  for  a 
determination  of  how,  and  on  ^at 
basis,  an  asset  was  valued,  and 
therefore  whether  that  valuation 
reflected  an  asset's  fair  market  value.  In 
addition,  the  Department  beUeves  that  it 
would  be  contrary  to  prudent  business 
practices  for  a  fiduciary  to  act  in  the 
absence  of  such  written  dociunentation 
of  fair  market  value. 

3.  Good  Faith 

t 

The  second  part  of  the  Department's 
proposed  two-part  test  under  section 
3(18)(B)  and  section  8477(8)(2)(B) 
requires  that  an  assessment  of  adequate 
consideration  be  the  product  of  a 
determination  made  in  good  faith  by  the 
plan  trustee  or  named  fiduciary  (or 
imder  FERSA,  a  fiduciary).  Proposed 
S  2510.3-18(b)(3)(i)  states  that  as  a 
general  matter  this  good  faith 
requirement  establishes  an  objective 
standard  of  conduct,  rather  than 
mandating  an  inquiry  into  the  intent  or 
state  of  mind  of  the  plan  trustee  or 
named  fiduciary.  In  this  regard,  the 
proposal  is  consistent  with  the  opinion 
in  Donovan  v.  Cunningham,  supra, 
where  the  court  stated  that  the  good 
faith  requirement  in  section  3(18)(B): 

is  not  a  search  for  subjective  good 
faith  *  *  *  The  statutory  reference  to  good 
faith  in  Section  3(18]  must  be  read  in  light  of 
the  overriding  duties  of  Section  404. 

716  F.2d  at  1467.  The  inquiry  into  good 
faith  under  the  proposal  therefore 
focuses  on  the  fiduciary's  conduct  in 
determining  fair  market  value.  An 
examination  of  all  relevant  facts  and 
circiunstances  is  necessary  for  a 
determination  of  whether  a  fiduciary 
has  met  this  objective  good  faith 
standard. 

Proposed  S  2510.3-18(b)(3)(ii)  focuses 
on  two  factors  which  must  be  present  in 
order  for  the  Department  to  be  satisfied 
that  the  fiduciary  has  acted  in  good 
faith.  First,  this  section  would  require  a 
fiduciary  to  apply  sound  business 
principles  of  evaluation  and  to  conduct 
a  prudent  investigation  of  the 
circumstances  prevailing  at  the  time  of 
the  valuation.  This  requirement  reflects 
the  Cunningham  court's  emphasis  on  the 
use  of  prudent  business  practices  in 
valuing  plan  assets. 

Second,  this  section  states  that  either 
the  fiduciary  making  the  valuation  must 
itself  be  independent  of  aU  the  parties  to 
the  transaction  (other  than  the  plan),  or 
the  fiduciary  must  rely  on  the  report  of 
an  appraiser  who  is  independent  of  all 
the  parties  to  the  transaction  (other  than 
the  plan).  (The  criteria  for  determining 
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independence  are  discussed  below.)  As 
noted  above,  under  ERISA,  the 
determination  of  adequate  consideration 
is  a  central  safeguard  in  many  statutory 
exemptions  applicable  to  plan 
transactions  with  the  plan  sponsor.  Hie 
close  relationship  between  the  plan  and 
the  plan  sponsor  in  such  situations 
raises  a  significant  potential  for  conflicts 
of  interest  as  the  fiduciary  values  assets 
which  are  the  subject  of  transactions 
between  the  plan  and  the  plan  sponsor. 
In  light  of  this  possibility,  the 
Department  believes  that  good  faith  may 
only  be  demonstrated  when  the 
valuation  is  made  by  persons 
independent  of  the  parties  to  the 
transaction  (other  than  the  plan),  i.e.,  a 
valuation  made  by  an  independent 
fiduciary  or  by  a  fiduciary  acting 
pursuant  to  the  report  of  an  independent 
appraiser. 

The  Department  emphasizes  that  the 
two  requirements  of  proposed  §  2510.3- 
18(b)(3)(ii)  are  designed  to  work  in 
concert.  For  example,  a  plan  fiduciary 
charged  with  valuation  may  be 
independent  of  all  the  parties  to  a 
transaction  and  may,  in  light  of  the 
requirement  of  proposed  §  2510.3- 
l6(b)(3)(ii)(B),  decide  to  undertake  the 
valuation  process  itself.  However,  if  the 
independent  fiduciary  has  neither  the 
experience,  faciUties  nor  expertise  to 
make  the  type  of  valuation  under 
consideration,  the  decision  by  that 
fiduciary  to  make  the  valuation  would 
fail  to  meet  the  prudent  investigation 
and  soimd  business  principles 
requirement  of  proposed  S  2510.3- 
18(b)(3)(ii)(A). 

Proposed  §  2S10.3-18(b)(3)(iii]  defines 
the  circumstances  under  which  a 
fiduciary  or  an  appraiser  will  be  deemed 
to  be  independent  for  the  purposes  of 
subparagraph  (3)(ii)(B),  above.  The 
proposal  notes  that  the  fiduciary  or  the 
appraiser  must  in  fact  be  independent  of 
all  parties  participating  in  the 
transaction  other  than  the  plan.  The 
proposal  also  notes  that  a  determination 
of  independence  must  be  made  in  light 
of  all  relevant  facts  and  circumstances, 
and  then  delineates  certain 
circumstances  under  which  this 
independence  will  be  lacking.  These 
circumstances  reflect  the  definitions  of 
the  terms  "affiliate"  and  "control"  in 
Departmental  regulation  29  CFR  2510.3- 
21(e)  (defining  the  circumstances  under 
which  an  investment  adviser  is  a 
fiduciary).  It  should  be  noted  that,  under 
these  proposed  provisions,  an  appraiser 
will  be  considered  independent  of  all 
parties  to  a  transaction  (other  than  the 
plan)  only  if  a  plan  fiduciary  has  chosen 
the  appraiser  and  has  the  right  to 
terminate  that  appointment,  and  the 


plan  is  thereby  established  as  the 
appraiser's  chent.'  Absent  such 
circumstances,  the  appraiser  may  be 
unable  to  be  completely  neutral  in  the 
exercise  of  his  function.* 

4.  Valuation  Content— General 

Proposed  9  2510.3-18(b](4)(i)  sets  the 
content  requirements  for  the  written 
documentation  of  valuation  required  for 
a  determination  of  fair  market  value 
under  proposed  S  2510.3-18(b)(2)(iii). 
The  proposal  follows  to  a  large  extent 
the  requirements  of  Rev.  Proc.  66-49, 
1966-2  C.B.  1257,  which  sets  forth  the 
format  required  by  the  IRS  for  the 
valuation  of  donated  property.  The 
Department  beUeves  that  this  format  is 
a  familiar  one.  and  will  therefore 
facilitate  compUance.  Several  additions 
to  the  IRS  requirements  merit  brief 
explanation. 

First,  proposed  paragraph  (b)(4)(i)(E) 
requires  a  statement  of  the  purpose  for 
which  the  valuation  was  made.  A 
valuation  undertaken,  for  example,  for  a 
yearly  financial  report  may  prove  an 
inadequate  basis  for  any  sale  of  the 
asset  in  question.  This  requirement  is 
intended  to  faciUtate  review  of  the 
valuation  in  the  correct  context 

Second,  proposed  paragraph 
(b](4)(i](F)  requires  a  statement  as  to  the 
relative  weight  accorded  to  relevant 
valuation  methodologies.  The 
Department's  experience  in  this  area 
indicates  that  there  are  a  number  of 
different  methodologies  used  within  the 
appraisal  industry.  By  varying  the 
treatment  given  and  emphasis  accorded 
relevant  information,  these 
methodologies  direcUy  affect  the  result 
of  the  appraiser's  analysis.  It  is  the 
Department's  understanding  that 
appraisers  will  often  use  different 
methodologies  to  cross-check  their 
results.  A  statement  of  the  method  or 
methods  used  would  allow  for  a  more 
accurate  assessment  of  the  validity  of 
the  valuation. 


*  The  independence  of  an  appraiser  will  not  be 
affected  solely  because  the  plan  sponsor  pays  the 
appraiser's  fee. 

*  V.'ith  regard  to  this  independence  requirement 
the  Department  notes  that  new  section  401(aJ(28)  of 
the  Code  (added  by  section  1175(a)  of  the  Tax 
Refonn  Act  of  1986)  requires  that,  in  the  case  of  an 
employee  stock  ownership  plan,  employer  securities 
which  are  not  readily  tradable  on  established 
securities  markets  must  be  valued  by  an 
independent  appraiser.  New  section  401(a)(28)(C) 
states  that  the  term  "independent  appraiser"  means 
an  appraiser  meeting  requirements  similar  to  the 
requirements  of  regulations  under  section  170(a)(1) 
of  the  Code  (retCting  to  IRS  verification  of  the  value 
assigned  for  deduction  purposes  to  assets  donated 
to  charitable  organixations).  The  Department  notes 
that  the  requirements  of  proposed  regulation 

{  2Sl(X3-l^H3)(iU)  are  not  the  same  as  the 
requirements  of  the  regulations  issued  by  the  IRS 
under  section  170(a)(1)  of  the  Code.  The  IRS  has  not 
yet  promulgated  rules  under  Code  section  40i(a](28]. 


Finally,  proposed  subparagraph 
(b)(4)(i)(G]  requires  a  statement  of  the 
valuation's  effective  date.  This  reflects 
the  requirement  in  proposed  S  2510.3- 
18(b](ii)  that  fair  market  value  must  be 
determined  as  of  the  date  of  the 
transaction  in  question. 

5.  Valuation  Content— Special  Rule 

Proposed  9  2510.3-18(b)(4)(ii) 
establishes  additional  content 
requirements  for  written  documentation 
of  valuation  when  the  asset  being 
appraised  is  a  security  other  than  a 
security  for  which  there  is  a  generally 
recognized  market  In  other  words,  the 
requirements  of  the  proposed  special 
rule  supplement  rather  than  supplant 
the  requirements  of  paragraph  (b)(4)(i). 
The  proposed  special  rule  establishes  a 
nonexclusive  Ust  of  factors  to  be 
considered  lyhen  the  asset  being  valued 
is  a  security  not  covered  by  section 
3(18]  (A)  of  the  Act  or  section 
8477(a)(2)(A)  of  FERSA.  Such  securities 
pose  special  valuation  problems 
because  they  are  not  traded  or  are  so 
thinly  traded  that  it  is  difficult  to  assess 
the  effect  on  such  securities  of  the 
market  forces  usually  considered  in 
determining  fair  maricet  value.  The 
Internal  Revenue  Service  has  had 
occasion  to  address  the  valuation 
problems  posed  by  one  type  of  such 
securities — securities  issued  by  closely 
held  corporations.  Rev.  Rul.  59-60, 1959- 
1  Cum.  Bull.  237,  lists  a  variety  of  factors 
to  be  considered  when  valuing  securities 
of  closely  held  corporations  for  tax 
purposes."  The  Department's  experience 
indicates  that  Rev.  Rul.  59-60  is  famihar 
to  plan  fiduciaries,  plan  sponsors  and 
the  corporate  community  in  general.  The 
Department  has.  therefore,  modeled  this 
proposed  special  rule  after  Rev.  Rul.  59- 
60  with  certain  additions  and  changes 
discussed  below.  It  should  be 
emphasized,  however,  that  this  is  a  non- 
exclusive list  of  factors  to  be 
considered.  Certain  of  the  factors  listed 
may  not  be  relevant  to  every  valuation 
inquiry,  although  the  fiduciary  will  bear 
the  burden  of  demonstrating  such 
irrelevance.  Similarly,  reUance  on  this 
list  will  not  reUeve  fiduciaries  fix)m  the 
duty  to  consider  all  relevant  facts  and  • 
circumstances  when  valuing  such 
securities.  The  purpose  of  the  proposed 


•  Rev.  Rul.  59-60  was  modified  by  Rev.  Rul.  85- 
193  (1965-2  C.B.  370)  regarding  the  valuation  of 
tangible  and  intangible  corporate  assets.  The 
provisions  of  Rev.  Rul.  59-60.  as  modified,  were 
extended  to  the  valuation  of  corporate  securities  for 
income  and  other  tax  purposes  by  Rev.  Rul.  68-609 
(1966-2  C.B.  327).  In  addition.  Rev.  Rul.  77-287 
(1977-2  CB.  319).  amplified.  Rev.  Rul.  59-60  by 
indicating  the  ways  in  which  the  factors  listed  in 
Rev.  Rul.  59-60  should  be  appUed  when  valuing 
restricted  securities. 
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list  is  to  guide  fiduciaries  in  Ae  coarse 
of  their  inquiry. 

Several  of  the  factors  listed  in 
proposed  S  2510.^18(b)(4)(ii)  merit 
special  comment  and  explanation. 
Proposed  subparagraph  (G)  states  that 
the  fair  market  value  of  securities  other 
than  those  for  which  there  is  a  generally 
recognized  market  may  be  established 
by  reference  to  the  market  price  of 
similar  securities  of  corporations 
engaged  in  the  same  or  a  similar  line  of 
business  whose  securities  are  actively 
traded  in  a  free  and  open  market,  either 
on  an  exchange  or  over  the  counter.  The 
Department  intends  that  the  degree  of 
comparability  must  be  assessed  in  order 
to  approximate  as  closely  as  possible 
the  market  forces  at  work  with  regard  to 
the  corporation  issuing  the  securities  in 
question. 

Proposed  subparagraph  (H)  requires 
an  assessment  of  the  effect  of  the 
securities'  marketability  or  lack  thereof. 
Rev.  Rul.  59-60  does  not  explicitly 
require  such  an  assessment,  but  the 
Department  believes  that  the 
marketability  of  these  types  of  securities 
will  directly  affect  their  price.  In  this 
regard,  the  Department  is  aware  that, 
especially  in  situations  involving 
employee  stock  ownership  plans 
(ESOPs),*  the  employer  securities  held 
by  the  ESOP  will  provide  a  "put"  option 
whereby  individual  participants  may 
upon  retirement  sell  their  shares  back  to 
the  employer.^  It  has  been  argued  that 
some  kinds  of  "put"  options  may 
diminish  the  need  to  discount  the  value 
of  the  securities  due  to  lack  of 
marketabiUty.  The  Department  believes 
that  the  existence  of  the  "put"  option 
should  be  considered  for  valuation 
purposes  only  to  the  extent  it  is 
enforceable  and  the  employer  has  and 
may  reasonably  be  expected  to  continue 
to  have,  adequate  resources  to  meet  its 
obligations.  Thus,  the  Department 
proposes  to  require  that  the  plan 
fiduciary  assess  whether  these  "p«t" 
rights  are  actually  enforceable,  and 
whether  the  employer  will  be  able  to 
pay  for  the  securities  when  and  if  the 
"put"  is  exercised. 

Finally,  proposed  subparagraph  (I) 
deals  with  the  role  of  control  premiums 
in  valuing  securities  other  than  those  for 


*  The  definition  of  the  term  "adequate 
coiuideration"  under  ERISA  is  of  particular 
importance  to  the  establishment  and  maintenance 
of  ESOPs  because,  pursuant  to  section  40e(e)  of  the 
Act  an  ESOP  may  acquire  employer  securities  from 
a  party  in  interest  only  under  certain  conditions, 
including  that  the  plan  pay  no  mote  than  adequate 
consideration  for  the  securities. 

^  Regulation  29  CFR  Z5S0.40eb-{j)  requires  such  a 
put  option  in  order  for  a  loan  from  a  party  in 
interest  to  the  ESOP  to  qualify  for  the  statutory 
exemption  in  section  4in(bH3)  of  ERISA  from  the 
prohibited  transactiona  provisions  of  ERISA. 


which  there  is  a  generally  recognized 
market  The  Department  proposes  that  a 
plan  purchasing  control  may  pay  a 
control  premium,  and  a  plan  selling 
control  should  receive  a  control 
premium.  Specifically,  the  Department 
proposes  that  a  plan  may  pay  such  a 
premium  only  to  the  extent  a  third  party 
would  pay  a  control  premiiun.  In  this 
regard,  the  Department's  position  is  that 
the  payment  of  a  control  premiiun  is 
imwarranted  imless  the  plan  obtains 
both  voting  control  and  control  in  fact 
The  Deptutment  will  therefore  carefully 
scrutinize  situations  to  ascertain 
whether  the  transaction  involving 
payment  of  such  a  premiimi  actually 
results  in  the  passing  of  control  to  the 
plan.  For  example,  it  may  be  difficult  to 
determine  that  a  plan  paying  a  control 
premium  has  received  control  in  fact 
where  it  is  reasonable  to  assume  at  the 
time  of  acquisition  that  distribution  of 
shares  to  plan  participants  will  cause 
the  plan's  control  of  ^e  company  to  be 
dissipated  within  a  short  period  of  time 
subsequent  to  acquisition."  In  the 
Department's  view,  however,  a  plan 
would  not  fail  to  receive  control  merely 
because  individuals  who  were 
previously  officers,  directors  or 
shareholders  of  the  corporation  continue 
as  plan  fiduciaries  of  corporate  officials 
after  the  plan  has  acquired  the 
seciuities.  Nonetheless,  the  retention  of 
management  and  the  utilization  of 
corporate  officials  as  plan  fiduciaries, 
when  viewed  in  conjunction  with  other 
facts,  may  indicate  that  actual  control 
has  not  passed  to  the  plan  within  the 
meaning  of  paragraph  (b)(4)(ii)(I)  of  the 
proposed  regulation.  Sindlarly,  if  the 
plan  purchases  employer  sectirities  in 
small  increments  pursuant  to  an 
understanding  with  the  employer  that 
the  employer  will  eventually  sell  a 
controlling  portion  of  shares  to  the  plan, 
a  control  premium  would  be  warranted 
only  to  the  extent  that  the  understanding 
with  the  employer  was  actually  a 
binding  agreement  obligating  the 
employer  to  pass  control  within  a 
reasonable  time.  See  Donovan  v. 
Cunningham,  supra.  716  F.2d  at  1472-74 
(mere  intention  to  transfer  control  not 
sufficient). 


*  However,  the  Department  notes  that  the  mere 
pass-through  of  voting  rights  to  p«^dp«nts  would 
not  in  itself  affect  a  determination  that  a  plan  has 
received  control  in  tact,  notwithstanding  the 
existence  of  participant  voting  rights,  if  the  plan 
fiduciaries  having  control  over  plan  assets 
ordinarily  may  resell  the  shares  to  a  third  party  and 
command  a  control  premium,  without  the  need  to 
secure  the  approval  of  the  plan  participant*. 


6.  Service  Arrangeiaents  Subject  to 
FERSA 

Section  8477(cKl)(Q  of  FERSA 
permits  the  exchange  of  services 
between  the  Thrift  Savings  Fund  and  a 
party  in  interest  only  in  exchange  for 
adequate  consideration.  In  this  context 
the  proposal  defines  the  term  "adequate 
consideration  as  "reasonable 
compensation",  as  that  term  is  described 
in  sections  408(b)(2)  and  408(c)(2)  of 
ERISA  and  the  regulations  p(omulgated 
thereimder.  By  so  doing,  the  proposal 
would  establish  a  consistent  standard  of 
exemptive  relief  for  both  ERISA  and 
FERSA  with  regard  to  what  otherwise 
would  be  prohibited  service 
arrangements. 

Regulatory  Flexibili^  Act 

The  Department  has  determined  that 
this  regulation  would  not  have  a 
significant  economic  effect  on  small 
plans.  In  conducting  the  analysis 
required  under  the  Regulatory  Flexibility 
Act,  it  was  estimated  that 
approximately  6,250  small  plans  may  be 
affected  by  the  regtilation.  The  total 
additional  cost  to  these  plans,  over  and 
above  the  costs  already  being  incurred 
imder  established  valuation  practices, 
are  estimated  not  to  exceed  $875,000  per 
year,  or  $140  per  plan  for  small  plans 
choosing  to  engage  in  otherwise 
prohibited  transactions  that  are 
exempted  under  the  statute  conditioned 
on  a  finding  of  adequate  consideration. 

Executive  Order  12291 

The  Department  has  determined  that 
the  proposed  regulatory  action  would 
not  constitute  a  "major  rule"  as  that 
term  is  used  in  Executive  Order  12291 
because  the  action  would  not  result  in: 
an  annual  effect  on  the  economy  of  $100 
million;  a  major  increase  in  costs  of 
prices  for  consumers,  individual 
industries,  government  agencies,  or 
geographical  regions;  or  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  abiUty  of  United 
States  based  enterprises  to  compete 
with  foreign  based  enterprises  in 
domestic  or  export  markets. 

Paperwork  Reduction  Act 

This  proposed  regulation  contains 
several  paperwork  requirements.  The 
regulation  has  been  forwarded  for 
approval  to  the  Office  of  Management 
and  Budget  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L  96-511).  A  control  number.has  not  yet 
been  assigned. 


Statutory  Authority 

This  regulation  is  proposed  under 
section  3(18)  and  505  of  the  Act  (29 
U.S.C.  1003(18)  and  1135);  Secretary  of 
Labor's  Order  No.  1-87;  and  sections 
8477(a)(2)(B)  and  8477(f)  of  FERSA. 

List  of  Subjects  in  29  CFR  Part  2510 

Employee  benefit  plans.  Employee 
Retirement  Income  Security  Act 
Pensions,  Pension  and  Welfare  Benefit 
Administration. 

>'  Proposed  Regulatimi 

,    For  the  reasons  set  out  in  the 
preamble,  the  Department  proposes  to 
amend  Part  2510  of  Chapter  XXV  of 
Title  29  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  2510-(AMENDED] 

1.  The  authority  for  Part  2510  is 
revised  to  read  as  follows: 

Authority:  Sec,  3(2),  111(c).  505.  Pub,  L  93- 
406,  88  Stat.  852,  894,  (29  U.S.C,  1002(2),  1031, 
1135);  Secretary  of  Labor's  Order  No.  27-74. 
1-86, 1-87,  and  Labor  Management  Services 
Administration  Order  No.  2-6. 

Section  2510.3-18  is  also  issued  under  sec. 
3(18)  of  the  Act  (29  U.S.C.  1003(18))  and  sees. 
8477(a)(2)(B)  and  (f)  of  FERSA  (5  U.S.C.  8477) 

Section  2510.3-101  is  also  issued  under  sec. 
102  of  Reorganization  Plan  No.  4  of  1978  (43 
PR  47713.  October  17, 1978),  effective 
December  31, 1978  (44  FR 1065,  January  3, 
•  1978);  3  CFR  1978  Comp,  332,  and  sec, 
H018(d)  of  Pub.  L  99-272, 100  Stat.  82. 

Section  2510.3-102  is  also  issued  under  sec. 
102  of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713.  October  17. 1978).  effective 
December  31, 1978  (44  FR  1065.  (anuary  3, 
1978).  and  3  CFR  1978  Comp.  332. 

2.  Section  2510.3-18  is  added  to  read 
as  follows: 

S2S10.3-18    Adequate  Consideratton 

fdl  rRcsGrvGcll 

(b)(l)(i)  General.  (A)  Section  3(18)(B) 
of  the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  provides 
that  in  the  case  of  a  plan  asset  other 
than  a  security  for  which  there  is  a 
generally  recognized  market  the  term 
.  "adequate  consideration"  when  used  in 
Part  4  of  Subtitle  B  of  Title  I  of  the  Act 
means  the  fair  market  value  of  the  asset 
as  determined  in  good  faith  by  the 
trustee  or  named  fiduciary  pursuant  to 
the  terms  of  the  plan  and  in  accordance 
with  regulations  promulgated  by  the 
Secretary  of  Labor. 

(B)  Section  8477(a)(2)(B)  of  the  Federal 
Employees'  Retirement  System  Act  of 
1986  (FERSA)  provides  that  in  the  case 
'  of  an  asset  other  than  a  security  for 
which  there  is  a  generally  recognized 
market  the  term  "adequate 
consideration"  means  the  fair  market 
value  of  the  asset  as  determined  in  good 


faith  by  a  fiduciary  or  fiduciaries  in 
accordance  with  regulations  prescribed 
by  the  Secretary  of  Labor. 

(ii)  Scope.  The  requirements  of  section 
3(18)(B)  of  the  Act  and  section 
8477(a)(2)(B)  of  FERSA  will  not  be  met 
unless  the  value  assigned  to  a  plan  asset 
both  reflects  the  asset's  fair  market 
value  as  defined  in  paragraph  (b)(2)  of 
this  section  and  results  from  a 
determination  made  by  the  plan  trustee 
or  named  fiduciary  (or,  in  the  case  of 
FERSA,  a  fiduciary)  in  good  faith  as 
described  in  paragraph  (b)(3)  of  this 
section.  Psragraph  (b)(5)  of  this  section 
contains  a  special  rule  for  service 
contracts  subject  to  FERSA. 

(2)  Fair  Market  Value,  (i)  Except  as 
otherwise  specified  in  this  section,  the 
term  "fair  market  value"  as  used  in 
section  3(18)(B)  of  the  Act  and  section 
8477(a)(2)(B]  of  FERSA  means  the  price 
at  which  an  asset  would  change  hands 
between  a  willing  buyer  and  a  willing 
seller  when  the  former  is  not  imder  any 
compulsion  to  buy  and  the  latter  is  not 
imder  any  compulsion  to  sell,  and  both 
parties  are  able,  as  well  as  willing,  to 
trade  and  are  well  informed  about  the 
asset  and  the  market  for  such  asset. 

(ii)  The  fair  market  value  of  an  asset 
for  the  purposes  of  section  3(18)(B)  of 
the  Act  and  section  8477(a)(2)(B)  of 
FERSA  must  be  determined  as  of  the 
date  of  the  transaction  involving  that 
asset 

(iii)  The  fair  market  value  of  an  asset 
for  the  purposes  of  section  3(18)(B)  of 
the  Act  and  section  8477(a)(2)(B)  of 
FERSA  must  be  reflected  in  written 
docimientation  of  valuation  meeting  the 
requirements  set  forth  in  paragraph 
(b)(4),  of  this  section. 

(3)  Good  Faith— {i)  General  Rule.  The 
requirement  in  section  3(18)(B)  of  the 
Act  and  section  8477(a)(2)(B)  of  FERSA 
that  the  fiduciary  must  determine  fair 
market  value  in  good  faith  establishes 
an  objective,  rather  than  a  subjective, 
standard  of  conduct.  Subject  to  the 
conditions  in  paragraphs  (b)(3)  (ii)  and 
(iii)  of  this  section,  an  assessment  of 
whether  the  fiduciary  has  acted  in  good 
faith  wiU  be  made  in  light  of  all  relevant 
facts  and  circumstances. 

(ii)  In  considering  all  relevant  facts 
and  circimistances,  the  Department  will 
not  view  a  fiduciary  as  having  acted  in 
good  faith  imless 

(A)  The  fiduciary  has  arrived  at  a 
determination  of  fair  market  value  by 
way  of  a  prudent  investigation  of 
circumstances  prevailing  at  the  time  of 
the  valuation,  and  the  application  of 

-  sound  business  principles  of  evaluation; 
and 

(B)  The  fiduciary  making  the  valuation 
either. 


(1)  Is  independent  of  all  parties  to  the 
transaction  (other  than  the  plan),  or 

(2)  Relies  on  the  report  of  an  appraiser 
who  is  independent  of  all  parties  to  the 
transaction  (other  than  the  plan). 

(iii)  In  order  to  satisfy  the 
independence  requirement  of  paragraph 
(b)(3)(ii)(B),  of  this  section,  a  person 
must  in  fact  be  independent  of  all 
parties  (other  than  the  plan) 
participating  in  the  transaction.  For  the 
purposes  of  this  section,  an  assessment 
of  independence  will  be  made  in  light  of 
all  relevant  facts  and  circumstances. 
However,  a  person  will  not  be 
considered  to  be  independent  of  all 
parties  to  the  transaction  if  that 
person — 

(1)  Is  directly  or  indirectly,  through 
one  or  more  intermediaries,  controlling, 
controlled  by,  or  under  common  control 
with  any  of  the  parties  to  the  transaction 
(other  than  the  plan); 

(2)  Is  an  officer,  director,  partner, 
employee,  employer  or  relative  (as 
defined  in  section  3(15)  of  the  Act  and 
including  siblings)  of  any  such  parties 
(other  than  the  plan); 

(3)  Is  a  corporation  or  partnership  of 
which  any  such  party  (other  than  the 
plan)  is  an  officer,  director  or  partner. 

For  the  purposes  of  this  subparagraph, 
the  term  "control,"  in  connection  with  a 
person  other  than  an  individual,  means 
the  power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  that  person. 

(4)  Valuation  Content,  (i)  In  order  to 
comply  with  the  requirement  in 
paragraph  (b](2)(iii),  of  this  section,  that 
the  determination  of  fair  market  value 
be  reflected  in  written  documentation  of 
valuation,  such  written  documentation 
must  contain,  at  a  minimum,  the 
following  information: 

(A)  A  summary  of  the  qualifications  to 
evaluate  assets  of  the  type  being  valued 
of  the  person  or  persons  making  the 
valuation; 

(B)  A  statement  of  the  asset's  value,  a 
statement  of  the  methods  used  in 
determining  that  value,  and  the  reasons 
for  the  valuation  in  light  of  those 
methods; 

(C)  A  full  description  of  the  asset 
being  valued; 

(D)  The  factors  taken  into  account  in 
making  the  valuation,  including  any 
restrictions,  understandings,  agreements 
or  obligations  limiting  the  use  or 
disposition  of  the  property; 

(E)  The  purpose  for  which  the 
valuation  was  made; 

(F)  The  relevance  or  significance 
accorded  to  the  valuation  methodologies 
taken  into  account 

(G)  The  effective  date  of  the 
valuation;  and 
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(H)  In  cases  where  a  valuation  report 
has  been  prepared,  the  signatnie  of  the 
person  making  the  valuation  and  the 
date  &e  report  was  signed. 

(ii)  Special  Rule.  When  die  asset 
being  valued  is  a  security  other Ihan.a 
secTuity  covered  by  section  3{18)(A)  of 
the  Act  or  section  8477(a)(2)(A)  of 
FERSA.  the  written  valuation  required 
by  paragraiih  (b)(2)(iii]  of  this  section, 
must  contain  the  infopmafian<required  in 
paragraph  (b)f>l)(i)  of  tiiis  section,  «nd 
must  include,  in  addition  to  an 
assessment  of  all  other  relevant  factors, 
an  assessment  of  the  factors  listed 
below: 

(A)  The  nature  of  the  business  and  the 
history  of  the  enterprise  from  its 
inception: 

(B)  The  economic  outlo<dc  in  general, 
and  the  condition  and  outlook  of  the 
specific  industry  in  particular; 

(C)  The  book  value  of  the  securities 
and  ifae  financial  condition  of  the 
business: 

(D)  The  earning  capacity  of  the 
company; 

(E)  The  dividend-payingtcapacity  of 
the  company; 

(F)  Whether  or  not  the  enterprise  has 
goodwill  or  other  intangible  value; 


(G)  The  market  price  of  securities  of 
corporations  engaged  in  the  same  or  a 
similar  line  of  business,  whidi  are 
actively  traded  in  a  free  and  open 
market,  eitiier  on  an  exchange  or  over- 
the-counter; 

(H)  The  maricetability,  or  lack  thereof, 
of  the  securities.  Where  the  plan  is  the 
purchaser  of  securities  that  are  subject 
to  "put"  ri^ts  and  such  ri^ts  are  taken 
into  account  in  reducing  the  discount  for 
lade  of  marketability,  such  assessment 
shall  include  cansickration  of  the  extent 
to  v(4iich  such  ri^its  are  enforceable,  as 
well  as  the  company's  abUity  to  meet  its 
obligations  with  respect  to  the  "put" 
rights  (taking  into  account  the 
company's  financial  strengtii  and 
liquidity): 

(I)  i^liedier  or  not  the  seller  would  be 
able  to  obtain  a  control  premium  from 
an  unrelated  third  party  widi  regard  to 
the  block  of  securities  being  valued, 
provided  that  in  cases  where  a  control 
premium  is  taken  into  account 

(i)  Actual  control  (both  in  form  and  in 
substance)  is  passed  to  the  purchaser 
with  the  sale,  or  will  be  passed  to  the 
purchaser  within  a  reasonable  time 
pursuant  to  a  binding  agreement  in 
effect  at  the  time  of  die  sale,  and 


[2]  It  is  reasonable  to  assume  that  the 
purdiaser's  control  will  not  be 
dissipated  within  a  short  period  of  time 
subsequent  to  acquisition. 

(5)  Service  Anangements  Subject  to 
FERSA.  For  purposes  of  determinations 
pursuant  to  section  8477(c)(1)(C)  of 
FERSA  (relating  to  the  provision  of 
services^  the  term  "adequate 
consideration"  under  section 
8477(a)(2)(B)  of  FERSA  means 
"reasonable  compensation"  as  defined 
in  sections  408(b)(a)  and  4(K((c)(2)  of  the 
Act  andifi  25S0.408b-2(d)  and 
2S50.40BO-2  of  this  chapter. 

(^  effective  Date.  This  section  will  be 
effective  for  transactions  taking  place 
after  the  date  SOdays  following 
publication  of  the  final  regulation  in  the 
Federal  Register. 

Signed  in  Washington,  DC,-tiii8 11th  day  of 
May  1988. 
David  M.  WaUier, 

Assistant  Secretary,  Pension  and  Welfare 

Benefits  Administration,  U.S.  Department  of 

Labor. 

[FR  Doc.  88-10934  Filed  5-16-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 


Federal  Aviation  Administration 

14  CFR  Part  25 

(Docket  Na  25040;  Amdt  No.  25-«4] 
RIN  2120-AA8S 

Improved  Seat  Safety  Standard* 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  upgrades 
the  standards  for  occupant  protection 
during  emergency  landing  conditions  in 
transport  category  airplanes  by  revising 
the  seat  restraint  requirements  and  by 
defining  impact  injury  criteria.  These 
changes  are  based  on  research  testing 
and  service  experience  and  are  intended 
to  increase  airplane  occupant  protection 
during  emergency  landing  conditions. 
EFFECmrE  date:  June  16, 1988.  I 

FOR  RJRTHER  INFORMATION  CONTACT: 

Iven  D.  Connally,  Regulations  Branch 
(ANM-112),  Transport  Standards  Staff. 
Aircraft  Certification  Division,  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  C-68966,  Seattle. 
Washington  98168;  telephone  (206)  431- 
2120. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  amendment  is  based  on  Notice  of 
Proposed  Rulemaking  (NFRM)  No.  Ba- 
ll, which  was  published  in  the  Federal 
Register  on  July  17. 1986  (51 FR  25982). 
The  notice  proposed  to  upgrade  the 
standards  for  occupant  protection 
during  emergency  landing  conditions  in 
transport  category  airplanes  by  revising 
the  crew  and  passenger  seat  restraint 
requirements  and  by  defining  impact 
injury  criteria. 

Transport  category  airplane  seats  are 
CTurentiy  designed  to  meet  the 
standards  contained  in  S  25.785  (Seats, 
berths,  safety  belts,  and  harnesses),  in 
S  25.561  (Emergency  landing  conditions), 
and  in  Technical  Standards  Order  (TSO) 
C39b  (Seats).  Section  25.785(a)  requires 
that  each  seat  (including  a  crewmember 
seat  as  well  as  a  passenger  seat),  berth, 
safety  belt  harness,  and  adjacent  part 
of  the  airplane  be  designed  such  that  the 
occupant  who  experiences  the  inertial 
forces  specified  in  S  25.561  will  not 
suffer  serious  injury  in  an  emergency 
landing.  The  inertial  forces  in  S  25.561(b) 
are  specified  as  ultimate  forces 
experienced  by  the  occupant  and  are 
treated  as  statically  applied  loads.  The 
notice  proposed  to  upgrade  the  static 
load  factors  defined  in  S  25.561  in  the 
upward,  downward,  and  sideward 


directions,  and  to  add  an  aft  direction 
requirement. 

Notice  86-11  also  proposed  adoption 
of  new  dynamic  test  standards  for  seats. 
The  proposed  standards  would  require 
the  demonstration  of  both  occupant 
response  and  seat/restraint  system 
structiu-al  performance.  They  would 
provide  a  more  representative 
evaluation  of  the  interaction  of  the 
occupant,  the  seat,  and  the  restraint 
system  and  yield  data  for  impact  injury 
analyses.  Two  dynamic  test  conditions 
were  selected  based  on  impact 
scenarios  developed  from  analyses  of 
survivable  ground  impact  data.  One  test 
condition  combines  vertical  and 
longitudinal  loads  to  simulate  ground 
impact  following  a  high-rate  vertical 
descent,  lliis  test  condition  emphasizes 
occupant  vertical  loading  and  evaluates 
the  means  provided  to  reduce  spinal 
injury  under  the  loads  typically  resulting 
bom  an  impact  of  this  natiu«.  The 
second  test,  with  a  predominanUy 
longitudinal  component,  simulates 
horizontal  impact  with  a  ground-level 
obstruction.  This  test  condition  provides 
an  assessment  of  the  occupant  restraint 
system  and  seat  structural  performance. 
The  selection  of  these  two  dynamic  test 
conditions  is  consistent  with  the  results 
of  the  crash  scenario  studies.  These 
dynamic  test  standards  are  considered 
appropriate  for  all  transport  category 
airplanes,  regardless  of  size. 

An  important  part  of  any  test 
procedure  is  the  pass  or  fail  criteria.  The 
proposed  rule  would  establish  such 
criteria  by  defining  standards  that 
dir^cUy  relate  selected  parameters 
measured  during  a  dynamic  test  to 
injury  criteria  based  on  human  impact 
injury  limits.  The  performance  criteria 
would  be  used  to  evaluate  the  occupant/ 
seat  protection  system  potential  for 
preventing  or  minimizing  serious  injuries 
fitim  both  primary  and  secondary 
impacts.  Of  major  concern  are 
secondary  head  impacts  which  can 
inflict  debilitating  injiuies  and  result  in 
concussion  and  unconsciousness.  The 
measure  of  potential  head  injury 
proposed  in  the  notice  is  the  Head  Injury 
Criteria  (HIC)  used  in  Federal  Motor 
Vehicle  Safety  Standard  No.  208  (49  CFR 
571.208).  The  HIC  is  applied  when  die 
results  of  the  seat  dynamic  tests  show 
that  structure  or  other  items  of 
equipment  are  within  the  occupant's 
head  strike  envelope.  The  head 
acceleration  time  history  is  measured 
during  the  dynamic  test  and  evaluated 
with  the  HIC  when  secondary  impact 
can  occur. 

Spinal  injuries  also  occur  in  airplane 
crashes.  The  Dynamic  Response  Index 
(DRI),  which  is  based  on  a  single, 
damped  spring  model  of  the  spine  and 


respective  support  mass,  has 
traditionally  been  used  to  predict 
probability  of  spinal  injury  in  the 
performance  evaluation  of  airplane 
ejection  seats.  The  DRI  has  been 
correlated  with  ejection  seat  testing  and 
service  experience  to  provide  a  level  of 
confidence  for  the  application;  however, 
inherent  differences  in  function, 
geometry,  dynamic  pulse  exposure,  and 
occupant  restraint  between  transport 
category  airplane  seats  and  ejection 
seats  make  direct  application  of  the  DRI 
questionable  as  a  performance  criterion 
for  transport  category  airplane  seats.  A 
series  of  dynamic  tests  of  seats  in 
various  impact  orientations  was  studied 
by  the  FAA  Civil  Aeromedical  Institute 
(CAMI)  to  correlate  the  DRI.  determined 
from  measured  accelerations  at  the  seat 
pan.  to  pelvic  loads  measured  in  the 
spinal  base  of  a  modified  Part  572  (49 
CFR  Part  572]  anthropomorphic  dummy. 
Additional  testing  with  transport 
category  airplane  seats  with  a  lap  belt 
restraint  system  indicated  that  the 
pelvic  load  peaks  while  the 
anthropomorphic  dummy  is  still  seated 
in  a  predominanUy  upright  position. 
These  tests  confirm  that  the  spinal  load 
injiuy  criteria  can  be  used  in  assessing 
the  dynamic  performance  of  transport 
category  airplane  seats.  Pelvic  loads  can 
be  used  in  assessing  the  probability  of 
spinal  injury,  and  they  are  straight 
forward,  easily  measured,  and  require 
no  additional  analysis  or  interpretation. 
A  maximum  pelvic  load  of  1500  pounds 
would  assise  a  low  probability  of  spinal 
injury. 

Leg  injuries  also  occur  in  airplane 
crashes.  While  leg  injuries  alone  may 
not  be  fatal,  passengers  may  be 
temporarily  incapacitated  to  the  extent 
rapid  evacuation  of  the  airplane  is  not 
possible.  An  injured  passenger,  in  an 
effort  to  escape,  may  block  the  escape 
route  for  several  other  passengers. 
Femiu'  loads  should  therefore  be 
measured  during  the  dynamic  tests 
where  leg  injuries  may  residt  from 
contact  with  seats  or  other  structure.  A 
measured  axial  load  of  2250  pounds 
along  each  femur  should  not  be 
exceeded  during  these  tests.  This  is  the 
same  as  the  maximum  allowed  by 
Federal  Motor  Vehicle  Safety  Standard 
No.  208.  This  procedure  provides  an 
easily  measured  quantity  that  would 
require  no  additional  analysis  or 
interpretation. 

Crash  investigations  have  shown  that 
localized  cabin  floor  deformation  can 
occur  in  survivable  crashes.  This  has 
been  confirmed  by  the  controlled  impact 
demonstration  and  drop  tests  involving 
transport  category  airplanes.  The 
inability  of  some  seats  to  accommodate 


such  deformations,  remain  in  place,  and 
restrain  the  occupants  can  contribute 
significantly  to  the  degree  of  injury 
during  a  crash.  The  simulated  floor 
deformation  used  in  the  dynamic  tests, 
while  not  intended  to  be  a  measure  of 
floor  strength  or  deformation  capability, 
will  demonstrate  the  tolerance  of  the 
seat  and  its  attachments  to  deformations 
that  could  occur  in  an  actual  crash. 

The  static  strength  requirements  of 
S  25.561  (b)(3)  would  be  increased  to 
provide  a  level  of  safety  for  seats  and 
fixed  items  of  mass  consistent  with  the 
new  dynamic  test  standards  and 
accepted  industry  practice.  It  is 
expected  that  increased  static  strength 
requirements  would  assure  a  more 
unifonn  level  of  safety  in  the  cabin  floor 
structure,  seat  tracks,  fittings,  fixed 
items  of  mass,  and  in  the  seats.  The 
increased  lateral  static  strength  and  the 
added  rearward  static  strength 
requirements  would  also  improve  the 
conditions  for  rapid  evacuation  during 
an  emergency  landing  by  limiting  the 
obstruction  of  aisle  space. 

As  proposed,  the  new  seat  safety 
standards  would  apply  to  all  transport 
category  airplanes  for  which  an 
application  for  type  certificate  is  made 
on  or  after  the  effective  date,  regardless 
of  whether  the  airplanes  are  used  in  air 
carrier  service.  The  new  standards 
would  not  apply  to  airplanes  for  which 
application  for  type  certificate  is  made 
prior  to  the  effective  date,  nor  to 
derivatives  of  such  airplanes  for  which 
an  application  for  an  amended  type 
certificate  is  made. 

Discussion  of  Comments 

The  public  response  to  requests  for 
comments  on  Notice  88-11  demonstrates 
the  %vide  interest  shown  in  this  rule. 
Comments  were  received  from  both 
airplane  and  seat  manufactiu^rs,  from 
airplane  operators,  from  organizations 
representing  fiightcrews,  and  from  U.S. 
and  foreign  government  agencies.  All 
but  two  commenters  support  the  FAA's 
objectives  of  enhancing  die  protection  of 
occupants  during  emergency  landing 
conditions  through  the  use  of  new 
dynamic  seat  test  methods  and  occupant 
injury  criteria;  however,  several 
commenters  are  concerned  that  these 
requirements  should  apply  only  to  future 
transport  category  airplane 
certifications.  Most  of  the  commenters 
also  support  improvements  in  the  static 
strength  requirements  for  seats  and 
items  of  mass. 

Several  commenters  requested 
extension  of  the  public  comment  period. 
They  argued  that  more  testing  was 
needed  to  verify  the  proposed  criteria. 
The  FAA  considers  that  sufficient  test 
data  were  available  to  the  public  to 


generate  meaningful  comments  on  the 
notice  within  the  allowed  time.  Newly 
designed  seats  have,  in  fact,  been 
successfully  tested  using  the  proposed 
criteria. 

Several  commenters  recommend 
static  load  factors  less  than  those 
proposed  in  the  notice.  They  are 
especially  concerned  with  die  side  load 
factor  of  4.5  when  applied  to  all  interior 
items.  They  believe  the  side  load  factor 
of  4.5  would  be  excessive  and  could 
cause  significant  weight  penalties.  They 
recommend  a  side  load  factor  of  3.0  on 
the  airframe  and  4.0  on  the  seats.  The 
proposed  values  were  selected  to  take 
advantage  of  existing  floor  strength 
without  requiring  a  significant  structural 
weight  increase.  After  further  review  of 
current  airplane  designs,  both  narrow 
body  and  wide  body,  the  FAA  agrees 
that  a  side  load  factor  of  4.5  could  add 
weight  and  cost  to  the  structure  without 
commensurate  gains  in  safety.  The 
higher  load  factors  for  seats,  listed  in 
TSO-C39b.  are  an  attempt  to  represent 
the  design  ultimate  load  factor  envelope 
for  the  typical  airplane;  i.e.,  the  most 
critical  location  in  the  airplane  for  the 
most  critical  load  condition  (flight, 
ground,  or  emergency  landing).  The  TSO 
values  are  usually  higher  than  the 
airplane  design  load  factors  at  the 
center  of  gravity  and  usually  lower  than 
these  factors  at  the  extreme  forward  and 
aft  fuselage  stations.  The  data  indicate 
that  the  floor  structiu«  can  withstand  a 
side  load  factor  of  3.0  without  a 
significant  weight  penalty.  This  would 
provide  a  load  factor  capability  of  4.0  on 
all  attachments  where  the  1.33  factor 
applies  (ref.  S  25.785(i)(3)).  The  data  and 
comments  provided  to  the  FAA  indicate 
that  load  factors  of  3.0  upward,  6.0 
downward,  3.0  sideward,  and  1.5 
rearward  are  within  the  existing  design 
ultimate  strength.envelope  for  most 
airplanes  that  would  be  affected  by  this 
rule  and  are  adopted  accordingly.  One 
commenter  requests  clarification  on 
where  the  1.33  factor  required  by 
S  25.785  applies.  The  1.33  factor  applies 
only  to  the  static  design  conditions  of 
S  25.561. 

One  commenter  states  that  the 
proposed  increase  in  static  side  load 
factor  from  1.5  to  4.5  would  increase  the 
ability  of  the  seats  to  resist  lateral 
deformation  under  crash  conditions  and 
would  help  maintain  passable  aisles  for 
emergency  evacuations.  The  FAA 
concurs  that  some  increase  in  side  load 
capability  is  needed.  Although  the 
current  rule  only  requires  a  load  factor 
of  1.5  for  emergency  landing  conditions, 
most  modem  airplanes  are  capable  of 
much  higher  loads.  There  is  evidence  to 
indicate  that  seats  designed  to  a  load 
factor  of  3.0  have  deformed  in  a 


sideward  direction.  The  data  indicate 
that  seats  cooki  be  designed  to 
withstand  a  sideward  load  factor  of  4.0 
(i.e..  3J0  times  the  1.33  factor)  without  an 
appreciable  increase  in  structural 
weight  and.  as  noted  above,  this  load 
factor  is  adopted  accordingly. 

Comments  were  received  concerning 
the  implications  of  the  proposed 
revisions  to  S  25.S61(b)(3)  on  other 
sections  of  Part  25  which  incorporate  the 
provisions  of  S  25.561  by  reference.  For 
instance,  fuel  tanks  in  the  center  section 
of  the  horizontal  tail  must  withstand  the 
fuel  pressures  resulting  from  the 
conditions  of  S  25.561  if  they  are  widiin 
the  fuselage  contour.  The  applicability  . 
of  S  25.561  remains  unchanged  in  this 
regard,  and  the  newly  adopted  load 
factors  are  applicable  to  the  other 
sections  of  Part  25  that  incorporate 
§  25.561  by  reference  as  well. 

One  commenter  suggests  that  galleys 
be  equipped  with  fail-safe  locking 
systems  to  avoid  recurrent  failure  of 
drawers,  bins,  ovens,  etc.  Detail  design 
requirements  of  latches  are  not  the 
subject  of  this  proposal;  however. 
Advisory  Circular  (AC)  25.785-1.  Flight 
Atiendant  Seat  Requirements,  provides 
guidance  for  latches  on  galleys. 

One  commenter  states  that  items  and 
structure  which  are  fixed  in  cabin 
location  should  be  designed  only  for  the 
e)q>ected  loads  at  their  respective 
locations.  The  commenter  further  states 
that  since  seats  tend  to  be  of  common 
construction,  irrespective  of  cabin 
location,  and  may  be  relocated  easily  in 
service,  it  is  reasonable  to  design  all 
passenger  seats  to  a  maximum  load 
factor.  The  current  rules  require  that  all 
items  and  structure  must  be  designed  to 
withstand  the  loads  at  their  respective 
locations  for  all  points  within  the 
structural  design  envelope,  as  well  as 
the  loads  developed  during  emergency 
landing  conditions.  In  this  regard, 
nothing  has  changed  from  present 
certification  practice. 

One  commenter  suggests  that  aft- 
facing  seats  might  prove  superior  in 
terms  of  both  cost  and  passenger 
protection.  The  FAA  concurs  that  aft- 
facing  seats  could  be  designed  to 
provide  greater  support  for  the  upper 
torso  during  crash  load  conditions; 
however,  there  are  no  currently 
available  data  to  demonsfrate  that 
requiring  the  use  of  aft-facing  seats 
would  be  cost  effective,  considering  the 
increased  weight  associated  with  such 
seats  and  the  improved  occupant 
protection  provided  by  this  rule. 
Although  this  amendment  permits  the 
use  of  aft-facing  seats,  it  does  not 
require  their  use. 
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According  to  one  commenter,  a  literal 
reading  of  proposed  S  25.562(a)(2)  would 
make  compliance  with  this  paragraph 
impossible  to  achieve.  Accordingly,  the 
sentence  has  been  revised  to  read,  "The 
occupant  is  exposed  to  loads  resulting 
from  the  conditions-prescribed  in  this 
section." 

Several  commenters  object  to  the 
requirement  to  consider  seat  tracks 
misaligned  with  each  other  by  10 
degrees  vertically  and  one  rail  rolled  10 
degrees  to  account  for  floor  warpage. 
They  point  out  that  a  requirement  for  the 
supporting  structure  to  sustain  these 
deformations  as  per  proposed 
§  25.562(d)(8),  while  carrying  the 
dynamic  loads,  is  a  severe  condition 
outside  of  the  current  floor  structiu-al 
capability.  The  FAA  agrees  that  to 
require  the  floor  to  withstand  these 
deformations  without  failure  would  be 
outside  the  floor  structural  capabiUty. 
The  10-degree  misalignment  required  for 
testing  of  seats  is  intended  only  to 
assure  a  degree  of  flexibility  in  the  seat 
structure  and  floor  attachments  and  is 
not  meant  to  be  a  measure  of  floor 
structural  capability.  For  this  reason, 
only  the  forward  test  condition 
(S  25.se2(b)(2))  requires  the  10-degree 
deformation  for  testing.  Section  25.562  is 
dierefore  revised  accordingly. 

One  commenter  beheves  the  proposed 
S  25.562(c]  is  unclear  as  to  wheUier 
these  deformations  have  to  be  imposed 
prior  to  the  dynamic  tests  or  whether  it 
is  acceptable  to  show  that  they  have 
been  achieved  or  exceeded,  diuing  the 
course  of  the  tests.  This  commenter  also 
believes  the  rail  misaligrunent 
conditions  are  not  necessarily 
appropriate  to  all  airplanes  and  that 
provision  should  be  made  for  use  of 
alternative  definitions  of  seat  support 
structure  deformation.  The  reason  for 
testing  with  deformations  is  to  assure 
that  the  seats  and  attachments  will 
carry  the  dynamic  loads  even  though  the 
tracks  have  been  distorted.  The  10 
degrees  of  track  and  floor  warpage  are 
imposed  prior  to  the  dynamic  tests.  Any 
seat  deformation  caused  by  the  test  wiU 
be  recorded  for  use  in  the  assessment  of 
blockage  of  emergency  egress.  Although 
the  majority  of  transport  airplanes  use 
tracks  to  attach  seats  to  the  floor 
structure,  the  misalignment  conditions 
specifled  for  the  dynamic  tests  also 
apply  to  other  types  of  seat-to-floor 
attachment  fittings.  It  is  expected  that 
acceptable  limits  on  deformation  will  be 
included  in  proposed  AC  25.562-1  (51  PR 
25990;  )uly  17, 1986).  and  seat 
manufacturers  will  supply  measured 
deformations  to  the  installer. 

Several  commenters  interpret 
proposed  S  25.562(c)  to  require  that  each 


seat  model  and  its  attachments  be 
tested  with  unique  airframe  support 
structure.  The  rule  does  not  require 
seats  and  their  attachments  to  be  tested 
with  unique  floor  8tructiu«.  Tests  may 
be  conducted  on  a  rigid  test  fixture  with 
representative  seat  tracks  installed. 

Several  comments  were  received 
concerning  the  use  of  various  analytical 
methods.  One  commenter  recommends 
application  of  automobile  dynamic 
impact  analysis  to  aircraft.  Another 
commenter  suggests  that  a  rational 
analysis  be  allowed  as  an  alternative  for 
dynamic  seat  tests  or  for  adjusting  the 
dynamic  pidse  to  account  for  aircraft 
size.  The  FAA  will  consider  the 
analytical  method  as  a  means  of 
certification  only  when  sufficient 
experience  is  available  to  demonstrate 
that  the  analytical  methods  can 
accurately  predict  the  site  and 
mechanism  of  failure  of  a  seat/restraint 
system,  and  can  acciu-ately  predict  the 
injury  criteria  obtained  in  dynamic  tests 
for  a  wide  variety  of  seat  designs.  At  the 
present  time,  rational  analysis  would  be 
allowed  only  to  demonstrate  that  seats 
are  less  critical  than  similar  "worst 
case"  seats  which  have  successfully 
passed  dynamic  testing.  There  is  no 
valid  method  to  adjust  the  dynamic 
pulse  for  aircraft  size,  material, 
construction  technique,  operating 
environment,  or  other  factors.  The 
dynamic  pulse  was  selected  primarily  to 
provide  an  effective  test  environment  for 
seat  and  restraint  system  evaluation. 

One  seat  manufacturer  states  that 
testing  of  each  seat  is  impractical  and 
suggests  that  S  25.562(b)  be  reworded  to 
read.  "Each  seat  type  approved  *  *  * 
must  successfully  complete  dynamic 
tests  or  be  demonstrated  by  rational 
analysis  based  on  dynamic  tests  *  *  *." 
The  FAA  conoufl  with  this 
recommendation,  and  9  25.562(b]  has 
been  revised  accordingly.  The  FAA  does 
not  concur  with  the  suggestion  that 
static  minimums  should  be  verified  by 
actual  testing  rather  than  by  analytical 
methods.  Structural  static  analysis  may 
be  used  if  the  structure  conforms  to  that 
for  which  experience  has  shown  this 
method  to  be  reliable. 

Some  commenters  suggest  that  crew 
seats,  including  flight  attendant  seats 
attached  to  bulkheads  and  galleys, 
shoidd  be  subjected  to  static  tests  only. 
The  FAA  does  not  conciu-.  There  is  no 
justification  for  providing  a  lower  level 
of  safety  for  crewmembers.  Also,  there 
is  no  way  to  demonstrate  injury 
protection  parameters  (injury  criteria) 
with  static  tests.  One  commenter 
suggests  use  of  submarining  indicators 
on  the  pelvis  of  the  dummy  to  permit 
objective  assessment  of  belt  retention. 


While  this  may  be  a  good  idea,  it 
requires  a  dummy  with  a  special  pelvis, 
which  is  costly  and  not  commonly 
available.  Submarining  action  can  also 
be  detected  by  inspection  of  the  dummy 
after  the  test  and  by  careful  review  of 
the  test  films. 

One  commenter  provided  analysis  to 
support  die  position  that  the  pulse  shape 
for  both  vertical  and  longitudinal  tests 
should  be  a  triangular  dynamic  pulse, 
peaking  at  14g  with  a  rise  time  of  0.06 
seconds  and  a  velocity  diange  of  35  feet 
per  second.  Comments  from  related 
industries  were  submitted  to  support 
that  position.  The  analysis  is  based  on 
full-scale  c(Hitrolled  crash  data,  and 
selects  velocity  change  intervals  which 
are  claimed  to  represent  the  structural 
limit  at  which  the  fuselage  breaks  up. 
The  FAA  does  not  concur  with  the  level 
of  survivability  selected  by  the 
commenter  to  establish  his  proposed 
pulse.  While  localized  fuselage  breakup 
did  occur  in  these  test  airplanes,  the 
fuselage  maintained  a  protective  shell 
and  limited  acceleration  loads  to  a 
siu^vable  level  in  all  areas  outside  of 
the  local  fracture.  Airplane  accident 
experience  confirms  that  observation 
and  has  demonstrated  that  localized 
fuselage  breakup  is  not  the  limit  on 
overall  passenger  survivability. 
Moreover,  data  submitted  to  the  FAA 
indicate  that  many  seats  ourenUy  in 
service  are  capable  of  meeting  the 
recommended  35  feet  per  second  and 
14g  criteria.  One  commenter  believes 
that  seats  designed  to  meet  the 
standards  proposed  in  the  NPRM  would 
be  practical,  feasible,  and  consistent 
with  current  floor  strength  levels  if  the 
seat  is  designed  properly.  Recent  tests 
support  this  belief. 

Two  commenters  contend  that  it  is 
unnecessary  to  introduce  dynamic 
testing.  They  believe  that  the  mode  of 
load  application  for  static  testing  used 
by  the  British  Civil  Aviation  AuOiority 
should  be  used,  together  with  the 
addition  of  floor  deformation  per 
proposed  9  25.562(c).  The  FAA 
disagrees.  Although  improved  static  test 
methods  could  be  used  to  evaluate  the 
structural  integrity  of  the  seat,  these 
methods  cannot  evaluate  the  abihty  of 
the  seats  to  protect  passengers  and 
crewmembers  from  injury.  Also,  one 
commenter  suggests  that  dynamic 
testing  may  be  too  complicated  (diunmy, 
HIC,  two  rows,  cabin  interior),  and  that 
a  simple  drop  test  of  a  seat  with 
accelerometers,  no  anthropomorphic 
dummy,  and  no  expensive  test 
equipment  could  be  used.  The  FAA 
disagrees.  No  simple  dynamic  test  has 
been  developed  which  will  provide 
human-like  load  distribution  on  a  seat/ 


restraint  system  without  using  an 
anthropomorphic  dummy.  Several 
efforts  have  been  mads  without  using  a 
dummy,  but  without  success.  Moreover, 
the  simple  test  would  not  provide  any 
measure  of  passenger  injury  protection. 

One  commenter  supports  the 
proposal,  but  would  prefer  20g  and 
similar  dynamic  tests  for  items  of  mass. 
Designing  a  seat  to  meet  a  20g  dynamic 
test  condition  without  defining  the 
velocity  change  and  energy  level 
associated  with  the  dynamic  pulse 
would  not,  in  itself,  assure  a  higher  level 
of  safety.  Seats  designed  to  meet  the  16g 
and  44  feet  per  second  criteria  could 
also  be  shown  to  react  20g  dynamic 
loads  at  an  equivalent  energy  level. 

-  Strengthening  the  floor  structure  to  cany 
the  20g  dynamic  load  with  a  44  feet  per 
second  change  in  velocity  would  add 
considerable  weight  to  the  structive  and 
could  not  be  shown  cost  effective.  Static 
criteria  are  sufficient  to  evaluate  the 
structural  strength  and  retention 
characteristics  of  items  of  mass  where 
occupant  injury  assessments  are  not 
required. 

One  commenter  argues  that  specific 
load  values  of  2,250  pounds  in  each 
femur  should  be  deleted  and  the  rule 
stated  in  objective  terras.  Padding  the 
lower  r^r  edge  of  the  seat  is  suggested 
as  an  alternative.  The  reason  for 
specifying  the  2,250-pound  maximum 
allowable  femur  load  value  is  to  have  an 
objective  pass/fail  performance 
criterion.  It  may  be  achieved  through 
energy  absorbing  designs,  including 
padding  if  appropriate,  by  clearance  for 
the  legs,  or  by  whatever  other  designs 
are  appropriate. 
Several  commenters  state  that  more 

.dynamic  testing  is  needed  to  understand 
the  relationships  between  seat  pitch, 
bulkhead  distance,  strike  zone  from  the 
10-degree  yaw,  and  the  femur  loads  and 
FflC.  A  continuing  dynamic  test  program 
at  the  CAKB  test  facility,  which  has  had 
the  participation  of  airframe  and  seat 
manufacturers,  has  given  a  better 
understanding  of  the  various  design 

.  parameters  affecting  the  FflC  and  femur 
loads.  Based  on  the  results  of  these 
tests,  the  FAA  believes  these  design 
requirements  are  realistic  and 
achievable  without  paying  an  undue 
design  penalty. 

One  commenter  suggests  that  upper 
torso  restraint  for  passengers  to 
minimize  secondary  head  impact  should 
be  considered,  since  a  HIC  less  than 
1000  would  not  ensure  a  conscious 
passenger.  While  a  HIC  of  1000  might 
not  ensure  a  conscious  passenger,  it 
should  prevent  a  fatal  head  injury  in  a 
serious  crash.  The  rule  does  not  prohibit 
installation  of  upper  torso  restraints; 
however,  installation  of  upper  torso 


restraint  systems  for  passengers  on 
transport  airplanes  could  create 
significant  design  problems,  such  as 
structural  weight  penalties  associated 
with  the  stronger  seat  back  and  floor 
structiue,  and  shoulder  straps  could 
create  entanglement  problems  during 
emergency  egress.  The  new  standards 
for  seat  performance  provide  a 
significant  increase  in  passenger 
survivability  during  emergency  landing 
conditions  with  only  lap  belt  restraints. 

Several  comments  were  received 
regarding  specific  aspects  of  the  test 
procedures  and  .compliance  criteria 
(pass/fail  criteria,  defining  critical 
conditions,  etc.).  Guidance  regarding 
test  procedures,  along  with  acceptable 
means  of  compliance,  will  be  provided 
in  the  final  release  of  AC  25.562-1. 

Several  commenters  express  concern 
that  the  cost  analysis  is  inaccurate  in 
that  it  underestimates  the  costs 
associated  with  the  proposed  rule. 
Others  state  that  the  costs  are 
overestimated.  A  revised  cost  analysis 
has  been  prepared  which  reflects 
changes  in  the  proposed  rule  and  more 
accurate  estimates  of  benefits  atid  costs. 
The  revised  benefit  and  cost  estimates 
improve  the  benefit  to  cost  ratio  fit)m 
the  original  estimate  prepared  for  the 
notice. 

Several  commenters  are  concerned 
about  the  applicability  of  the  new  seat 
requirements  to  future  and  current 
airplanes.  Some  believe  that  it  should 
apply  to  the  existing  fleet  as  well  as  to 
future  certification.  Others  express 
concern  over  possible  changes  to  Part 
121  which  would  make  the  new 
standards  applicable  to  current 
airplanes.  They  are  also  concerned  that 
if  the  Part  25  rule  were  adopted,  they 
would  have  to  use  seats  manufactured 
to  meet  the  new  standards,  regardless  of 
whether  Part  121  was  amended,  because 
seats  meeting  current  standards  would 
no  longer  be  produced.  The  FAA 
believes  seats  designed  to  the  new 
performance  standards  could  also  be 
used  in  older  airplanes  without  creating 
an  undue  economic  burden.  Seats 
meeting  the  new  standards  could  be 
phased  in  during  major  interior 
modification  or  during  refurbishment,  if 
desired.  However,  the  FAA  will  not,  by 
virtue  of  this  amendment  require  an 
upgrade  of  the  static  strength  standards 
on  fixed  items  of  mass,  nor  require  the 
replacement  of  seats  in  airplanes 
manufactured  under  existing  type 
certificates.  The  Airport  and  Airway 
Safety  and  Capacity  Expansion  Act  of 
1987  (Pub.  L  100-223,  December  30, 
1987)  directs  the  Secretary  of 
Transportation  to  initiate  rulemaking  to 
consider  the  retrofit  on  air  carrier 
aircraft  of  seats  that  meet  improved 


crashworthiness  standards.  The  FAA 
expects  to  initiate  such  rulemaking 
shortly,  and  comments  submitted  in 
response  to  Notice  88-11  regarding  the 
issue  of  retrofit  will  be  considered. 

The  airplane  manufacturers,  through 
the  Aerospace  Industries  Association 
(AIA),  submitted  a  cost  analysis 
covering  three  separate  proposals.  Their 
proposals  were  grouped  I  through  in, 
based  on  cost  effectiveness,  and  range 
bom  most  expensive  to  least  expensive. 

The  Group  I  analysis  was  based  on 
the  erroneous  assumption  that  the  rule 
changes  would  require  that  the  seat 
dynamic  testing  be  accompUshed  on 
representative  aircraft  floor  structure, 
and  that  the  aircraft  floor  structure 
would  thus  have  to  accommodate  the 
floor  deformation  specified  in  the  rule 
without  failure.  This  analysis  also 
assumed  that  all  the  requirements 
proposed  in  the  NPRM  would  be 
adopted.  The  Group  n  analysis  was 
based  on  the  assumption  that  the  seat 
dynamic  testing  would  be  accomplished 
on  a  test  fixture,  rather  than  on  aircraft 
floor  structure,  but  otherwise  equivalent 
to  the  Group  I  assiunptions.  The  Group 
in  analysis  was  based  on  the 
assumption  that  the  static  side  load 
factor  of  9  25.561(b)(3)  was  increased  to 
3.0g,  an  aft  load  factor  of  1.5g  was 
added,  the  seat  static  side  load  factor 
was  4.0g,  and  the  dynamic  test 
conditions  for  seat  assembly  tests  were 
reduced.  They  estimate  that  the 
additional  weight  increase  for  seats 
designed  under  the  Group  I  or  Group  II 
assumptions  would  be  0.6  poimds  per 
seat,  and  0.3  pounds  per  seat  under  the 
Group  III  assiunptions.  They  estimate 
that  there  would  be  no  airframe  weight 
increase  for  the  Group  III  assumptions. 
The  nde,  as  adopted,  closely 
corresponds  to  die  Group  III 
assumptions  for  the  airframe;  therefore, 
no  significant  airframe  weight  increase 
is  anticipated.  The  rule  corresponds  to 
the  Group  II  assumptions  for  seat 
dynamic  testing,  where  analysis 
indicates  a  seat  weight  increase  of  0.6 
pounds  per  seat  would  be  anticipated; 
however,  seat  manufacturers  have 
indicated  that  seats  complying  with  the 
standards  proposed  in  the  NPRM  have 
been  developed  at  a  weight  penalty  of 
only  0.3  pounds  per  seat.  In  either  case, 
the  projected  weight  increase  (0.9  to  1.8 
pounds  for  a  triple-seat  assembly)  is 
well  within  the  variation  of  seat  weight 
among  seat  models  competing 
successfully  in  the  current  market 

Except  as  discussed  above,  the 
proposals  in  Notice  86-11  are  adopted 
as  proposed. 
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R6(HM0ty  EvataattOB 

This  re^oIaUiry  evaluation  will 
prinurily  address  tbe  passenger  seat 
Ahhoogh  tbe  rule  also  prescribes 
standards  for  the  flight  attendant  and 
flightcTew  seats,  these  seats  are 
expected  to  have  costs  and  benefits  that 
are  similar  to  those  of  the  passenger 
seat.  In  addition,  they  represent  a 
relativeiy  small  economic  impact 
conpared  to  passenger  seats.  The 
Mir)Maiie  stroctore  on  new  type  designs 
is  expected  to  reqnire  only  BiDor 
modtfkatian.  Pos  tfiis  reason,  only  a 
negligiUe  cost  atpact  is  anticipated. 

The  benefits  and  the  costs  (rfreqniiing 
improved  seat  perfomaBce  are  both 
directly  proportianal  to  the  nunber  at 
seats;  tiMt  is,  the  total  cost  is  etfoai  to 
the  number  of  seats  times  the  cost  per 
seat  and  the  total  benefits  are  eqaal  to 
the  number  of  seats  times  the  boiefit  per 
seat  Therefore,  one  can  calcinate  the 
relatiooshqi  between  benefits  and  costs 
by  determiiting  the  benefits  per  seat  and 
the  cost  per  seat  and  this  ^Mi  be  the 
approach  used  in  this  evaluatioii. 

Benefit* 

Tbe  final  rule  wiff  improve  the 
crashworthiness  of  transport  category 
airplanes  by  revising  the  seat  standards. 
Becaose  of  the  improved  standards, 
some  lives  are  expected  to  be  saved  that 
otherwise  may  not  have  been. 

It  is  difficalt  (o  determine,  accaratefy, 
the  potential  rethiction  m  casualty  loss 
that  may  residl  from  this  rale  because  it 
involves  estaoating  casually  loss  tfiat 
would  occor  froB  nse  of  presently 
desi^ied  seats  that  woald  not  occar 
from  Bse  of  seats  designed  to  the 
improved  stawfards.  In  reviews  of 
accidents,  ittenlification  of  fati^ities  or 
injnries  cansed  by  insafficient  seat 
strength  or  seat  attarhwini  deficiencies 
is  difficult  because  of  ineoatpfete 
knowledge  of  the  oash  dynaanks.  iiqory 
mechanisms,  and  survivor  testimony 
relating  to  the  crash.  In  addition,  post- 
crash  fires  cmsume  necessary  data. 
Nevertheless,  there  are  some  data 
available  which  can  offer  insight  intQ 
prospective  benefits.  I 

The  FAA  has  reviewed  many 
accidents  to  determine  seat 
perfbraiance.  In  fiact  in  March  1983,  tbe 
FAA  published  a  study,  "Crash  Iniury 
Protection  in  Sorvivable  Air  Transport 
Accidents— U.S.  Qvil  Aircraft 
Experience  Fh>m  1970  to  1978."  relating 
to  the  issue  of  seat  adequacy.  As  part  of 
that  study,  a  comprehensive  data  base 
was  developed  on  passenger  seat/ 
restraint  system  poformance  in 
survivaMe  transport  category  airplane 
accidents.  Tbe  study  drew  the  foDowfng 
conclusions: 


AltnoQ^n  ux furies  flnd  rataltties  seem  to  be 
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iTie  National  Aeronautnx  and  ^Mce 
Administration  (NASA)  and  tfie  FAA 
jointly  sponsored  paraUel  studies  by 
Lockheed.  McDonnell  Douglas,  and 
Boeing  to  identify  areas  of  research  and 
approaches  that  may  result  in  improved 
occupant  survivabihty  and 
crashworthiness  of  transport  category 
airplanes. 

The  Boeing  study  involved  accident* 
involving  interoatioaal  airlines  as  well 
as  U.S.  airlines.  Boeing  concluded  that 
the  aircraft  strength  and  occupant  mjary 
tolerance  appear  to  be  in  propa  balance 
in  31  accidents  in  which  seat 
performance  was  mentifmed  in  NTSB 
reports.  Douglas  stated  that  it  was 
premature  to  evaluate  seat  perfbtmanoe 
and  recommended  a  test  propam. 
Lockheed  sUted  that  the  result*  of  the 
review  of  the  seat  performance  indicate 
that  the  seats  and  restraint  systena 
designed  to  carrent  FAA  critera  are 
providing  a  system  that  psotects  the 
occupant 

Tlie  FAA  oaotiacted  witti  Simnla,  faic 
and  RMSTcchnofegie*,  faic  to  do  a 
study  of  severe  sarrivabte  accidents 
between  1970  and  1983L  Ttte  study, 
among  other  things,  identffiss  instances 
where  an  improved  seat/restraint 
system  might  have  been  beneficiaL  The 
results  of  the  stady  were  pubRshed  in  a 
report  titled  Cnah  Dynamies  Prugnan 
Tnamport  Seat  f^rformmce  and  Cost 
Benefit  Study,  October  19861  The 
Regulatory  Evaluation  for  the  NPRM 
was  based  on  the  1909  FAA  stody  since 
that  was  the  latest  study  avaOaUe  at  the 
tine.  The  accident  data  base  for  tfus 
Regulatory  Evaluation  will  be  based  on 
the  Simola/RMS  Technologies  study. 
This  later  study  reviewed  the  prevfons 
studies,  included  additional  aeu'dent 
data  for  the  period  1979  throng  1963. 
and  more  dearly  related  cause  and 
effect,  that  is,  associated  fatalities  and 
inlnries  with  seat  fiaihffe.  For  examine, 
in  the  NPRM  it  was  slated  that  tfiere 
w,.re  366  fatalities  and  348  serious 
injuries  to  passengen  invrrived  in 
accidents  where  seats  conid  have  been 
a  contributing  fcctor  over  die  period 
1970  to  1978,  whereas  in  the  Simula/ 
RMS  Technologies  study  it  is  stated  Aat 
at  least  107  fatalities,  and  63  serious 
injuries  bad  the  potential  of  being 


avoided  dnoa^  Ae  use  of  improved 
seats  over  the  period  1970  to  1063. 
During  the  fourteen  year  period 
between  1970  and  1063.  there  were  3,343 
million  pflttfngpr  f  nplanff"*^*  ^f  on  U.S> 
air  carriers.  Thaieioie.  Um  casual^  rate 
where  ifl^pioved  seata  could  have  been 
of  benefit  is  Oj0320  fatalities  per  okillion 
passcngftr  snnlanftmyntff  (107  fataUtiM 
divided  by  3^43  milUoa  pasaengar 
enplanements)  and  Ol0186  serioua 
injuries  per  mUlion  passenger 

The  question  arise*  ol  bow  effective 
an  i^woved  seat  woidd  have  been  in 
preventing  the  107  fatalitiea  and  63 
serious  iiqurie*.  In  reality,  the  kyiuved  ' 
seats  wotdd  not  be  1€0  pcreeat  effective 
in  prevantiag  these  riaatha  and  iapaies. 
In  the  KPRM  it  waa  eatimated  dut  dw 
improved  seat  woold  ba  bom  3  to  15 
percent  effective  in  preventing  casualty 
loss  of  a  awcfa  larger  accident  base,  that 
is  the  imptovad  seat  wovld  ptevant  fran 
0.00632  fatalities  per  a^aiian  passenger 
enplanements  to  OiOZeft.  In  reviewing  the 
accidents  discussed  in  the  Simula/RMS 
Tedmologies  study  ad  tbe  ability  of  the 
unproved  seat*  to  matdi  the  streogth 
and  reaiBenqr  of  dwairplan*  floor,  die 
FAA  estimates  Aat  the  improved  seat 
would  be  at  least  80  percent  eSactive  in 
preventing  fke  casaalty  losa  described  in 
the  stndy.'The  effectiveness  is  based  on 
f»i%"«*'>*«  made  as  the  accident  files 
were  reviewed  as  to  vrbether  an  injury 
or  fatafity  was  ai  tbe  type  that  could 
have  been  prevented  by  an  iraiMoved 
seat.  It  is  also  apparent  that  availaMe 
accident  records  do  not  identify  all  seat 
related  casualty  loss.  A  comc&m  for 
this  lad(  of  data,  as  indicated  in  Ae 
report  would  more  tfian  compensate  for 
the  assumption  associated  witii  other 
thm  100  percent  effectiveness. 
Therefore,  in  tfiis  analysis  the  fatality 
rate  (0.0S20  fatalities  per  raiffion 
passenger  enplmements)  calculated 
above  will  be  used.  The  impact  of 
variations  m  effectiveness  of  the 
improved  seat  win  be  discussed  in  me 
section  on  sensitivity. 

To  determine  die  benefits  per  seat  the 
number  of  enfrianements  per  seat  has  to 
be  developed.  Tha  FAA  forecast 
indicates  that  there  will  be  about  OBUOOO 
seats  in  the  fleet  m  1995.  That  year  was 
used  as  the  point  when  newly 
certificated  airplanes  would  be  entering 
die  fleet  The  number  of  enplanements 
for  1965  is  forecast  at  603.5  miDion. 
Therefore,  die  number  of  enplanements 
per  seat  per  year  Is  1,018  (693.5  million 
enplanements  divided  by  681.000  seats). 
A*  indicated  above,  the  fataKty  rate 
avoided  as  a  result  of  improved  seats  is 
0.0320  fatalities  per  mUHon  passengier 
enplanements.  Therefore,  the  number  of 
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fatalities  avoided  per  million  seats  per 
year  is  32.58  (0.0320  fatalities  per  million 
passenger  enplanements  times  1,018 
enplanements  per  seat  per  year).  For  the 
purpose  of  analysis,  the  FAA  has  used 
the  statistical  minimum  economic  value 
of  a  human  life  of  $1  million.  This  is  the 
accepted  value  used  by  economists  in 
Government  policy  analysis.  Using  this 
value,  the  benefit  per  year  per  seat  is 
$32.58.  Because  a  serious  injury  is 
estimated  to  cost  society  less  than  10 
percent  of  the  cost  of  a  fatality,  and  the 
reduction  in  serious  injuries  is  less  than 
that  for  fatalities,  serious  injuries  will  be 
neglected  for  the  purpose  of  comparing 
benefits  and  costs. 

The  service  life  of  a  seat  can  vary 
widely.  Some  seats  have  been  providing 
service  in  excess  of  20  years.  Others  are 
replaced  because  airlines  want  to 
reconfigure  cabins  or  desire  seats  with 
lower  weight  or  maintenance  costs.  For 
the  purpose  of  this  analysis,  the  service 
life  of  a  seat  is  assumed  to  be  7  years. 
This  is  in  contrast  to  the  ten  years  used 
in  the  Initial  Regulatory  Evaluation  for 
the  NPRM.  It  is  based  on  additional 
discussions  with  the  airline  industry  and 
makes  the  benefit  estimate  more 
conservative.  The  present  value  of 
benefits  per  seat  is  about  $159  (7  year 
life,  10  percent  discoimt  rate). 

In  the  Initial  Regulatory  Evaluation  for 
the  NPRM,  the  number  of  enplanements 
per  seat  was  based  on  historical  data 
during  the  19708.  It  was  brought  to  the 
agency's  attention  that  present  and 
prospective  data  indicate  that  seats  are 
being  used  more  intensely,  that  is,  load 
factors  are  higher  and  airplanes  are 
being  used  more  hours  per  day. 
Therefore,  enplanements  per  seat  for  the 
year  1995  is  used  in  this  analysis.  Also, 
in  the  analysis  for  the  NPRM,  the 
prospective  accident  rate  compared  to 
the  historical  rate  was  reduced  by  one- 
half  based  on  improvements  being  made 
in  the  aviation  system.  It  was  difficult  to 
corroborate  this  by  means  of  statistical 
analysis,  and  it  will  be  discussed  in  the 
section  on  sensitivity. 

Costs 

This  cost  analysis  is  based  on  the  one 
developed  for  the  NPRM  and  the 
comments  received  in  response  to  that 
document  The  two  basic  elements  of 
the  seat  cost  are  the  increase  in 
manufacturing  cost  and  the  cost  impact 
of  any  weight  increase.  Seats  for 
transport  category  airplanes  currently 
cost  about  $1,200  and  weigh  about  19  to 
22  pounds  per  passenger. 

The  cost  for  a  newly  designed  seat 
consists  of  fixed  and  variable  (or 
recurring)  cost  elements.  The  fixed  costs 
are  composed  of  the  following: 

1.  Engineering  design. 


2.  Construction  of  prototypes. 

3.  Development  and  certUication 
testing. 

4.  Tooling  and  training. 

5.  Documentation. 

The  seat  manufacturers  became 
aware  that  the  FAA  was  investigating 
the  merits  of  introducing  improved  seat 
standards  several  years  ago  and  were 
informed  of  the  details  of  the  FAA 
proposals  with  publication  of  the  NPRM 
in  July  1986.  As  a  result  of  this 
knowledge,  as  well  as  their  desire  to 
ofier  the  safest  product  possible,  the 
seat  manufacturers  began  to  develop 
seats  to  the  proposed  standards. 
Similarly,  the  airline  operators  started  to 
specify  that  seats  must  meet  the 
proposed  standards.  Several  seat 
manufactiuers  are  already  selling  seats 
which  meet  the  proposed  standards. 
Therefore,  development  costs  can  be 
considered  as  sunk  costs. 

The  variable  costs  or  recurring  costs 
consist  of  the  materials,  labor,  and 
expendables  used  in  the  manufacture  of 
the  seat.  The  additional  materials  are 
likely  to  be  less  than  2  or  3  pounds  of 
metal,  including  scrap,  and  thus 
contribute  only  modestly  to  cost. 
Additional  labor  requirements  are  also 
expected  to  be  modest  since  basically 
the  same  work  tasks  will  be  done  as  are 
now.  For  example,  the  time  to  forge  two 
similar  but  slightly  different  structiu-al 
elements  is  likely  to  be  the  same.  The 
FAA  estimates  the  increase  in 
fabrication  costs  to  be  about  3  percent 
or  about  $36  per  seat  Of  the  several  seat 
manufacturers  that  commented  in 
response  to  the  NPRM,  only  one  made  a 
cost  estimate.  That  estimate  was  that 
there  would  be  a  3  percent  increase  in 
sales  price  as  a  result  of  the  new 
standard.  This  is  less  than  the  FAA 
estimate  since  it  includes  all  costs,  both 
fixed  and  variable. 

The  increase  in  weight  of  the  structure 
that  is  expected  to  result  from  this  rule 
cannot  be  determined  with  any 
certainfy.  The  FAA  estimates  the  weight 
increase  to  be  0.6  pounds.  Estimates 
from  the  seat  manufacturers  in  response 
to  the  NPRM  ranged  from  0.3  poimds  to 
1.5  pounds  per  seat  Each  pound  of. 
weight  increase  can  result  in  15  gallons 
of  additional  fuel  bum  per  year.  At  60 
cents  per  gallon,  the  weight  increase 
would  cost  $5.40  per  year  (i.e.,  0.6 
pounds  weight  increase  times  15  gallons 
per  pound  times  $.60  per  gallon). 

The  annual  seat  cost  is  developed  by 
annualizing  the  seat  fabrication  cost 
over  a  seven  year  period  and  adding  it 
to  the  annual  fuel  cost.  The  annual  seat 
cost  is  $12.79.  The  present  value  seat 
cost  is  $62.29. 

The  FAA  expects  that  with  the 
exception  of  seats,  there  will  be  no 


significant  modification  of  the  airplane 
structure,  its  interior  furnishings,  or  the 
seat  restraint  systems,  such  as  seat 
belts,  as  a  result  of  the  rule.  The  FAA 
therefore  estimates  that  there  will  be 
only  negligible  additional  costs  for  these 
items.  Several  commenters  questioned 
this  estimate,  and  their  comments  were 
addressed  in  the  section  "Discussion  of 
Comments." 

Comparison  of  Benefits  and  Costs 

As  indicated  in  the  section  on 
benefits,  the  present  value  of  benefits 
per  seat  is  $159;  the  costs  are  about  $62, 
yielding  a  benefit  to  cost  ratio  of  2.6. 

Sensitivity 

As  stated  previously,  there  is  some 
uncertainfy  with  respect  to  the  FAA 
estimates  of  costs  and  benefits.  The 
critical  estimates  are  discussed  below. 

Life  of  Seat 

In  this  analysis,  it  was  estimated  that 
the  life  of  a  seat  is  seven  years.  There  is 
a  greater  probability  that  the  hfe  of  a 
seat  is  greater  than  seven  years  rather 
than  less.  If,  for  example,  the  life  of  a 
seat  were  10  years,  the  benefit  to  cost 
ratio  would  be  2.9  compared  to  2.6. 

Effectiveness  of  Seat 

In  this  analysis,  improved  seats  were 
estimated  to  be  highly  effective  in 
preventing  fatalities  in  which  seats  were 
judged  to  be  the  cause.  It  is  recognized 
that  the  seats  will  not  be  100  percent 
effective,  but  on  the  other  hand,  the 
Simula/RMS  study  stated  that  there 
were  additional  fatalities,  due  to  seats, 
that  could  not  be  identified.  In  light  of 
these  two  unquantifiable,  off-setting 
factors,  the  FAA  used  the  Simula/RMS 
numbers  without  adjustment.  The  FAA 
assumed  that  had  the  improved  seats 
been  installed  during  the  period  studied 
by  Simula/RMS,  107  lives 'could  have 
been  saved.  The  FAA  also  assumed  a 
linear  relationship  between  the 
effectiveness  of  the  improved  seats  and 
the  number  of  fatalities  prevented.  If.  for 
example,  the  improved  seat  prevented 
only  half  of  the  fatalities  estimated,  the 
benefit  to  cost  ratio  would  be  1.3  rather 
than  2.6. 

"Value"ofaUfe 

The  "value"  of  a  life  is  open  to  much 
debate  and  much  has  been  written  in  the 
literature  on  that  subject.  The  FAA  uses 
$1  million  for  the  "value"  of  a  life  for 
analysis  purposes.  The  benefit  to  cost 
ratio  will  vary  directly  with  the  value, 
that  is,  if  the  value  were  $2  million,  the 
benefit  to  cost  ratio  would  be  5.2  rather 
than^.6.  The  value  must  be  at  least 
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$385,000  for  a  benefit  to  cost  ratio 
greater  than  one,  fat  this  analysis. 

Future  Accident  Rate 

The  accident  data  for  this  analysis 
covered  the  period  1S7D  thrimgh  1983. 
The  prospective  accident  rate  in  diis 
analysis  was  assnmi^  to  be  the  suae  aM 
in  that  period.  Since  accidents  are 
relatively  rare  events,  a  single  accident 
can  change  trends.  If  it  is  assumed  that 
the  prospective  accident  rate  will  be  SO 
percent  of  the  historical  rate,  the  benefit 
to  cost  ratio  will  be  1.3  rather  than  ZA. 

Cost  of  a  Seat 

The  cost  of  a  seat  is  made  ap  of  two 
elements,  the  sales  price  and  the  coat 
impact  of  any  weight  change.  The 
present  vahie  of  the  sales  price  and  of 
the  weight  change  (0.6  pormd)  are  $38 
and  $28,  respectively,  ff  the  weiglit 
change  were  1.2  pounds  radier  dian  0.8 
pound,  the  benefit  to  cost  ratio  woold  be 
1.8,  and  if  the  sales  price  were  increased 
$72  rather  than  $36,  the  benefit  to  cost 
ratio  vroeld  be  1.6  rather  than  IJk  If  both 
the  weight  and  price  were  to  douMe,  the 
benefit  to  cost  ratio  wobM  be  1.3  radier 
than2A 

Trade  Impact  Assesswaii  | 

The  rule  will  have  httle  or  no  impact 
on  trade  for  both  U.S.  firms  doing 
business  in  forei^i  eoontries  and  foreign 
firms  doing  business  in  the  Ui^ed 
States.  Foreign  finns  — >rf»»g  U.Sl 
approval  for  their  ptodncts  smst  also 
meet  the  new  standards.  Most  likely,  the 
foreign  airwortiuness  anthorities  wttl 
impose  similar  standards  on  prodacts,  of 
whatever  origin,  approved  in  thev 
countries.  Therefore,  there  should  be  no 
competitive  advantage  to  anyone.  Thoe 
were  no  ctannicnts  with  respect  to  trade 
impact 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexflality  Act  of  1960 
(RFA)  was  enacted  by  Qm^ess  to 
ensure  that  small  entities  ,are  not 
unnecessarily  and  dispn^ortionately 
burdoied  by  Government  regulations. 
The  RFA  requires  agencies  to  review 
rules  which  may  have  "a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.'' 

This  rule  amends  14  CFR  Part  25.  Part 
25  prescribes  airworthi^as  standarda 
for  the  issue  of  type  certificates  lot 
transport  category  airplunes.  The  FAA 
size  threshold  for  a  detemntation  of  a 
snail  entity  rBr  avcrafi  inauufatliueis  is 
75  employees,  diat  is,  an  aircrafl 
manufacturer  with  nore  than  75 
employees  is  considered  not  to  be  a 
small  entity.  The  manufactuiers  of 
transport  category  airplanes  soeh  as     I 
Boeing,  Gates  Learjet,  and  McDonnell 


Douglas,  are  all  large  mannfsctnrer*. 
Therefore,  it  is  dear  that  this  rolie  does 
not  impact  small  entities.  There  were  no 
comments  relating  to  the  impact  on 
small  business. 

Addbtioaal  Information 

Additional  informatian  relating  to  the 
regulatory  evaluation  is  contained  in  a 
more  detailed  evaluation  wAich  is 
available  in  the  docket 

Federalism  latplicatioaa 

The  regulations  set  fordi  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958  (Act),  as  amended  (49  U.S.C 
1301.  et  seQ.),  which  statute  is  construed 
to  preempt  state  law  regulating  the  same 
subject  Section  601(aKl]  of  the  Act 
empowers  the  Administrator  of  the  FAA 
to  promote  safety  of  flight  of  civil 
aircraft  in  air  commerce  by  prescribing 
minimum  standards  governing  the 
design,  materials,  workaoanship, 
constructian.  and  perfoooance  of . 
aircraft  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 


For  the  reasons  given  earlier  in  the 
preamble,  the  FAA  has  determined  that 
this  is  not  a  major  regulation  as  defirwd 
in  Executive  Order  12291.  In  addition, 
the  FAA  certifies  that  this  rule  does  not 
have  a  significant  economic  »™r»^j 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regolatoiy  Flexibility  Act. 
since  none  are  affected.  Since  diis 
regulatory  document  concerns  a  aaatter 
on  which  there  is  substantial  public 
interest  the  FAA  has  determined  that 
this  doament  is  signifirsnl  as  defined 
in  Department  of  Traa^Kirtation 
Regnlattwy  Pobdea  and  Procedures  (44 
FR 11034;  Febmary  28^  1979). 

List  of  Sobjects  in  14  CFR  Part  25 

Air  tranqtortatioa.  Akcrait.  Aviatioa 
safety.  Safety. 


Adoption  of  the  i 

Accordingly,  Part  25  of  the  Federal 
Aviation  Regulations  (FAR).  14  CFR  Part 
25,  is  amoufed  as  follows: 

PAHT  25— AIRWOBTHIIIESS 
STANDAROft  TRANSPORT 
CATEGORY  AmPLANES 

1.  The  audMrity  cttatica  for  Part  25 

continues  to  read  as  follows; 

Authotffy:  4tU.S4I  ISM,  1354(a),  13S5. 
1421. 1423, 1424, 1425, 142%  1429, 1430^  49 


U.S.C«ia8(g}  (ReriMd  Wb  L  «r-44t.  Janrary 
12. 1M9);  and  49  CFR  1.47fa). 

2.  By  amending  1 25,561  by  revising 
paragraphs  (b)(3)  (i).  m.  (fii)  and  (iv). 
and  ^  adding  new  paragraphs  (bH3)  (v) 
and  (d)  to  read  as  fdlowra: 
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(3)*** 

(i)  Upward.  34|g 

(ii)  Forward,  %SH 

(in)  Sideward.  3Xg  on  the  airframe; 
and  4ilg  oo  the  seats  ud  their 
attachments. 

(iv)  Downward,  8Jlg 

(v)  Rearward.  1.5g 


(d)  Seats  and  itens  of  mass  (and  their 
supporting  sttactore)  amst  not  ueiuiui 
uiider  any  kwds  np  to  those  specified  in 
parapaph  (b)(3)  (d  this  section  in  any 
maxner  that  woold  iiqicde  subsequent 
rapid  evacnation  of  occupanta 

3.  By  adding  a  new  1 25^582  to  read  as 
follows: 

S  25.562    rmsf Qsnry  Isniiao  rtfnsailr 
condKiens. 

(a)  The  seat  and  restraint  system  in 
the  airplane  mist  be  designed  as 
prescribed  in  this  sectioD  to  protect  each 
oocopant  darmg  an  emergency  landing 
condition  when — 

(1)  Proper  ase  is  asade  of  seats,  safety 
belts,  and  shoolder  harnesses  provided 
f  OT  in  the  design;  and 

(2)  The  oocapant  ia  enqwsed  to  loads 
resulting  from  the  conditions  prescribed 
in  this  section. 

(b)  Eadi  seat  type  design  approved  for 
crew  or  passenger  oocapancy  during 
takeoff  and  landing  amst  sattessfully 
complete  dynamic  tests  or  be 
demonstrated  by  rational  analyris  based 
on  dynaadc  tests  of  a  simflar  type  seat 
in  aoavdanoe  with  ea<A  of  die  following 
eraeigency  landing  comfitfans.  Hie  tests 
most  be  eondacted  with  an  oocapant 
simulated  by  a  170-poeiid 
anthropomorphic  test  dummy,  as 
defined  by  49  CFR  Part  572.  Subpart  B. 
or  its  equivalent  sitting  hi  dta  normal 
upright  position. 

(1)  A  diange  in  downward  vertical 
velocity  (At)  of  not  less  dian  35  feet  per 
second,  with  die  airplane's  longitudinal 
axis  canted  downward  SO  degrees  with 
respect  to  the  horizontal  plane  and  wini 
the  wings  level.  RBak  floor  deceleration 
mast  occQT  in  not  more  than  0l08 
seconds  after  impact  and  most  reach  a 
mininnim  of  14g. 

(2)  A  dtange  in  ftvward  longitudinal 
vriocity  (Av)  of  not  less  ttan  44  fieet  per 
second,  with  die  airplane's  bnigitBdinal 
axis  horizontal  cmd  jrawed  10  degrees 


either  right  or  left,  whichever  would 
cause  the  greatest  likelihood  of  the 
upper  torso  restraint  system  (where 
installed)  moving  off  the  occupant's 
shoulder,  and  with  the  wings  level.  Peak 
floor  deceleration  must  occur  in  not 
more  than  0.09  seconds  after  impact  and 
must  reach  a  minimum  of  lOg.  Where 
floor  rails  or  floor  fittings  are  used  to 
attach  the  seating  devices  to  the  test 
fixture,  the  rails  or  fittings  must  be 
misaligned  with  respect  to  the  adjacent 
set  of  rails  or  fittings  by  at  least  10 
degrees  vertically  (i.e.,  out  of  Parallel) 
with  one  rolled  10  degrees. 

(c)  The  following  performance 
measures  must  not  be  exceeded  during 
the  dynamic  tests  conducted  in 
accordance  with  paragraph  (b)  of  this 
section: 

(1)  Where  upper  torso  straps  are  used 
for  crewmembers,  tension  loads  in 
individual  straps  must  not  exceed  1,750 
pounds.  If  dual  straps  are  used  for 
restraining  the  upper  torso,  the  total 
strap  tension  loads  must  not  exceed 
2,000  potmds. 

(2)  The  maximum  compressive  load 
measured  between  the  pelvis  and  the 
lumbar  coliunn  of  the  anthropomorphic 
dummy  must^iot  exceed  1,500  pounds. 

(3)  The  upper  torso  restraint  straps 
(where  installed]  must  remain  on  the 
occupant's  shoulder  during  the  impact. 

(4)  The  lap  safety  belt  must  remain  on 
the  occupant's  pelvis  during  the  impact. 

(5)  Each  occupant  must  be  protected 
from  serious  head  injury  under  the 


conditions  prescribed  in  paragraph  (b) 
of  this  section.  Where  head  contact  with 
seats  or  other  structure  can  occur, 
protection  must  be  provided  so  that  the 


HIC  =<  (t2-ti) 


(t2  -  ti) 


Where: 

ti  is  the  initial  integration  time, 

ti  is  the  final  integration  time,  and 

a(t)  is  the  total  acceleration  vs.  time  curve  for 

the  head  strike,  and  where 
(t)  is  in  seconds,  and  (a)  is  in  units  of  gravity 

(8)- 

(6)  Where  leg  injuries  may  result  from 
contact  with  seats  or  other  structure, 
protection  must  be  provided  to  prevent 
axially  compressive  loads  exceeding 
2,250  pounds  in  each  femur. 

(7)  The  seat  must  remain  attached  at 
all  points  of  attachment  although  the 
structure  may  have  yielded. 

(8)  Seats  must  not  yield  under  the 
tests  specified  in  paragraphs  (b)(1)  and 
(b)(2)  of  this  section  to  the  extent  they 
would  impede  rapid  evacuation  of  the 
airplane  occupants. 


head  impact  does  not  exceed  a  Head 
Injury  Criterion  (HIC)  of  1.000  units.  The 
level  of  HIC  is  defined  by  the  equation: 


a(t)dt 


2.5 


> 


max 


4.  By  aqiending  \  25.785  by  revising 
paragraph  (a)  to  read  as  follows: 

925.7*5    Seats,  berths,  safety  baits,  and 


(a)  Each  seat,  berth,  safety  belt, 
harness,  and  adjacent  part  of  the 
airplane  at  each  station  designated  as 
occupiable  during  takeoff  and  landing 
must  be  designed  so  that  a  person 
making  proper  use  of  these  facilities  will 
not  suffer  serious  injury  in  an  emergency 
landing  as  a  result  of  inertia  forces 
specified  in  SS  25.561  and  25.562. 
***** 

Issued  in  Washington,  DC,  on  May  12, 1988. 
T.  Allan  McAitor. 
Administrator. 

[FR  Doc  88-11047  Piled  5-13-88;  10:15  «m) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  121  and  135 
[Docket  Na  25611;  Notic*  No.  SS-S] 

Retrofit  of  Improved  Seats  in  Air 
Cerrier  Transport  Category  Airplanes 


AOCNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  The  Federal  Aviation 
Administration  proposes  to  require  that 
all  seats  of  transport  category  airplanes 
used  in  air  carrier  operations  and 
transport  category  airplanes  used  in 
scheduled  intrastate  service  comply 
with  improved  crashworthiness 
standards.  The  Airport  and  Airway 
Safety  and  Capacity  Expansion  Act  of 
1987  directs  the  Secretary  of 
Transportation  to  "initiate  a  rulemaking 
proceeding  to  consider  requiring  all 
seats  on  board  all  air  carrier  aircraft  to 
meet  improved  crashworthiness 
standards  based  upon  the  best  available 
testing  standards  for  crashworthiness." 
The  intended  effect  of  this  action  is, to 
increase  passenger  protection  and 
survivability  in  survivable  impact 
accidents. 
DATES:  Comments  must  be  received  on 
or  before  October  14, 1988. 

ADDRESSES:  Comments  on  this  notice 
should  be  mailed,  in  triplicate,  to: 
Federal  Aviation  Administration,  Office 
of  the  Chief  Counsel,  Attention:  Rules 
Docket  (AGC-10),  Docket  No.  25611. 800 
Independence  Avenue  SW., 
Washington,  DC  20591.  Comments 
delivered  must  be  marked  Docket  No. 
25611.  Comments  may  be  examined  in 
the  Rules  Docket  weekdays  between 
8:30  a  jn.  and  5:00  p.m.,  except  on 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  J.  Hayes,  Aircraft  Engineering 
Division  (AWS-120),  Office  of         i 
Airworthiness,  Federal  Aviation     I 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  2059f, 
telephone  (202)  267-9937. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  or  economic 
impact  that  might  result  from  adopting 
the  proposals  in  this  notice  are  also 
invited.  Substantive  comments  should 


be  accompanied  by  cost  estimates. 
Comments  should  identify  the  regulatory 
docket  or  notice  number  and  should  be 
submitted  in  triplicate  to  the  address 
specified  above.  All  comments  received 
on  or  before  the  closing  date  for 
comments  specified  will  be  considered 
by  the  Administrator  before  taking 
action  on  this  proposed  rulemaking.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  received  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
substantive  public  contact  with  Federal 
Aviation  Administration  (FAA) 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  notice 
must  include  a  preaddressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  25611."  The  post  card  will  be 
date  stamped  and  mailed  to  the 
conunenter. 

Availability  of  NFRNTs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attn:  Public  Inquiry 
Center,  APA-430, 800  Independence 
Avenue  SW-,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484.  Requests 
should  be  identified  by  the  docket 
number  of  this  NPRM. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  NPRMs  should 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure,  form  APA- 
430  (see  address  above). 

Background 

The  Need  for  Rulemaking  Action 

On  December  30. 1987,  President 
Reagan  signed  the  Airport  and  Airway 
Safety  and  Capacity  Expansion  Act  of 
1987.  Title  III,  secUon  303(b)  of  that  act 
states: 

IMPROVED  CaiASHWORTHINESS 
STANDARDS  FOR  AJRCRAFT  SEATS.— Not 
later  than  120  days  after  the  date  of  the 
enactment  of  thia  Act,  the  Secretary  [of 
Transportation]  shall  initiate  a  rulemaking 
proceeding  to  consider  requiring  all  seats  on 
lioard  all  air  carrier  aircraft  to  meet  improved 
crashworthiness  standards  based  upon  the 
best  available  testing  standards  for 
crashworthiness. 

One  hundred  twenty  days  after 
December  30. 1987,  is  April  28. 1988. 

Airport  and  Airway  Safety  and 
Capacity  Expansion  Act  of  1987,  Pub.  L 


100-223.  section  303  (December  30. 
1987). 

On  May  12, 1988.  the  FAA  amended 
Part  25  of  the  Federal  Aviation 
Regulations  (FAR)  (14  CFR  Part  25)  to 
require  that  all  newly  type  certificated 
transport  category  airplanes  be  designed 
to  prevent  serious  injury  to  occupants 
when  the  occupant  experiences  ultimate 
inertia  forces  greater  than  those 
previously  required  (Amendment  No. 
25-64;  available  for  public  inspection  on 
May  13. 1968).  The  amendment  revised 
S  25.561(b)(3)  to  increase  the  ultimate 
inertia  forces  in  the  upward,  downward, 
and  sideward  directions  and  to  add  an 
inertia  force  requirement  in  the  aft 
direction.  The  forces  enumerated  in 
§  25.561(b)(3)  are  statically  applied  load 
factors,  which  the  type  certificate 
applicant  must  show  that  the  airplane, 
including  the  seats,  can  withstand.  The 
amendment  also  added  a  new  $  25.562 
and  revised  S  25.785(a)  to  include  new 
dynamic  test  standards  for  seating 
systems.  Amendment  25-64  resulted 
from  a  joint  National  Aeronautics  and 
Space  Administration  (NASA)/FAA/ 
transport  airplane  industry  crash 
dynamics  and  research  and 
development  program. 

It  should  be  noted  that  the  new 
seating  system  standards  are  applicable 
only  to  airplanes  for  which  appUcation 
for  a  new  type  certificate  is  made  after 
the  effective  date  of  Amendment  25-64. 
Existing  airplanes  and  airplanes  yet  to 
be  manufactiu'ed  under  existing  type 
certificates  were  not  affected  by 
Amendment  25-64. 

This  notice  proposes  to  prohibit  the 
operation  of  transport  category 
airplanes  under  14  CFR  Part  121, 
Certification  and  Operations:  Domestic 
Flag,  and  Supplemental  Air  Carriers  and 
Commercial  Operators  of  Large  Aircraft 
and  the  operation  of  transport  category 
airplanes  in  air  carrier  operation  and  in 
scheduled  intrastate  common  carriage 
under  14  CFR  Part  135.  Air  Taxi 
Operators  and  Conunercial  Operators, 
unless  the  airplanes  are  equipped  with 
seats  that  comply  with  the  standards  as 
defined  in  Amendment  25-64.  This 
includes  scheduled  commuter  air 
carriers,  but  does  not  include  those  air 
carriers  conducting  on-demand  air  taxi 
operations. 

The  FAA  has  determined  that  the 
consideration  of  operations  only  under 
14  CFR  Parts  121  and  135  is  appropriate 
for  air  carriers.  The  FAA  has  also 
determined  that  air  carrier  operations 
and  scheduled  intrastate  common 
carriage  by  commercial  operators  meet 
the  intent  of  the  statute.  Additional 
discussion  of  th^  determination  to  limit 


the  proposal  to  transport  category 
airplanes  will  follow. 

The  joint  NASA/FAA  evaluation  of 
the  crash  dynamic  characteristics  of 
transport  category  airplanes  indicated 
that  seating  systems  designed  to  meet 
the  requirements  of  14  CFR  Parts  25 
(prior  to  Amendment  25-64]  with  some 
exceptions,  provided  adequate 
protection  for  occupants.  A  review  of 
existing  accident  data  has  shown  that, 
for  survivable  accident  scenarios,  the 
transport  category  airplane  structure 
remains  substantially  intact  and 
provides  a  livable  volume  for  occupants 
throughout  an  impact  sequence. 
Fuselage  and  floor  elastic  deformation 
may  be  present  during  an  impact 
accident,  but  the  deformation  is  not 
evident  to  investigators  after  an  « 

accident.  Accident  data  indicated  that 
incidents  of  undersirable  seat 
performance  are  usually  related  to 
elastic  displacement  of  cabin  floors  and 
excessive  lateral  inertial  loads; 
however,  an  indepth  seat  dynamic  test 
program  of  contemporary  seat  designs 
revealed  differences  in  load  distribution 
and  failure  modes  between  static  and 
dynamic  loading.  It  then  became  evident 
that  the  identified  seat  deficiencies 
could  be  addressed  by  establishing 
dynamic  test  standards  to  provide  the 
same  level  of  impact  injury  protection 
and  structural  performance  as  that 
provided  by  the  airframe  itself.  The 
focus  of  the  dynamic  testing 
requirements  is  the  seat  performance  .as 
it  relates  to  occupant  survivability 
characteristics.  Significant  benefits 
could  accrue  by  virtue  of  improved 
performance  of  properly  designed  seats. 

History 

Prior  to  Amendment  25-64,  the 
emergency  landing  static  load  factors 
had  remained  unchanged  since  1952. 
Part  4b  of  the  Civil  Air  Regulations  was 
amended  at  that  time  to  increase  the 
emergency  landing  static  forward  load 
factor  for  transport  category  airplanes 
from  6.0  to  9.0  g.  Consideration  has  been 
given  to  increasing  the  emergency 
landing  load  factors  since  then.  Notice 
No.  69-33  (34  FR 13036;  August  12. 1969) 
proposed  to  increase  the  upward  and 
sideward  load  factors  for  transport 
category  airplanes  to  4.5  g  and  3.0  g. 
respectively.  Notice  No.  75-26  (40  FR 
24802;  June  la  1975)  proposed  to  add  a 
rearward  load  factor  of  1.5  g.  In  view  of 
the  prevailing  state-of-the-art  in  seat 
design,  understanding  of  crash 
dynamics,  and  service  record,  the  FAA 
'  withdrew  each  proposal  (37  FR  3964; 
February  24, 1972  and  43  FR  50583; 
October  30. 1978). 

'  Research  and  development  to  support 
future  rulemaking  has  continued  bom 


that  time  and  as  recentiy  as  October  7, 
1987.  the  FAA,  with  industry 
participation,  completed  dynamic  tests 
of  seating  systems  in  a  full  scale  section 
of  a  fransport  category  airplane  at  the 
Transportation  Research  Center  in  Ohio. 
The  final  report  for  that  testing  is 
expected  in  April  1988.  Based  on  the 
preliminary  assessment  of  the  favorable 
results  of  tiiat  testing,  the  FAA  has 
continued,  with  renewed  vigor,  the  effort 
to  provide  for  the  retrofit  of  improved 
seats  in  the  air  transportation  fieet. 
Improved  seats  would  be  practical, 
feasible,  and  consistent  with  current 
floor  strength  levels  if  the  seats  are 
designed  properly.  The  recent  tests  in 
Ohio  support  this  finding. 

Notice  No.  86-11,  Improved  Seat 
Safety  Standards  (51  FR  25982;  July  17. 
1986),  was  the  basis  for  Amendment  25- 
64.  In  response  to  Notice  86-11. 
interested  persons  provided  comments 
regarding  retrofitting  the  air 
transportation  fleet  with  improved  seats 
and  requiring  improved  seats  on  future 
production  transport  category  airplanes. 
Two  commenters  stated  that  detailed 
comments  were  premature  then  and  that 
the  new  improved  seat  standards  of  14 
CFR  Part  25  need  to  be  monitored  first 
before  considering  a  change  to  14  CFR 
Part  121.  Two  commenters  anticipated 
that  future  comments  will  be  based  on 
the  extent  to  which  retrofitting  will 
require  changes  to  existing  airframes.  "If 
the  final  dynamic  testing  criteria  for 
seats  are  conunensurable  [sic]  with 
airplane  structival  capabilities, 
replacement  of  existing  seats  on  an 
attrition  basis  could  make  sense.  If 
changes  to  the  airplane  structure  are 
required,  cost  may  become  prohibitive." 
One  commenter  believes  air  carriers  will 
try  to  standardize  and  will  buy  seats 
that  meet  improved  crashwortiiiness 
requirements  for  use  in  large  fleets. 
Three  commenters  stated  tiiat  the  seat 
retrofit  should  be  required,  regardless  of 
cost,  and  that  there  should  be  an 
upgrade  of  the  floor  structure,  if  needed, 
to  complement  the  retrofit 

The  National  Transportation  Safety 
Board  has  made  several 
recommendations  to  the  FAA  to  improve 
seat  safety  standards.  Also,  several 
consumer  groups,  and  groups 
representing  flight  crewmembers. 
support  making  a  proposal  as  this. 

Reference  Material 

For  additional  information,  see  the 
following: 

•  Longitudinal  Impact  Test  of  a 
Transport  Airframe  Section,  Report 
DOT/FAA/CT-87/26.  To  Be  Completed 
April  1988 

•  Transport  Controlled  Impact 
Demonstration  Seat  Experiments  and 


Cost  Benefit  Study.  DOT/FAA/CT-85/ 
36.  October  1986 

•  Draft  Advisory  Circular  on  Human 
Exposure  to  Impact;  and  a  Preview  of 
the  Agency's  Crash  Dynamics  Program 
(49  FR  37111;  September  21, 1984] 

•  Vertical  Drop  Test  of  a  Transport 
Airframe  Section.  DOT/FAA/CT-TN/ 
86/34.  October  1988 

Related  Actions 

The  joint  NASA/FAA  crash  dynamics 
program  has  resulted  in  the  following 
proposals: 

•  On  July  17, 1986,  the  FAA  issued 
Notice  No.  86-11  (51  FR  25982)  that 
proposed  to  require  increased  static 
load  factors  in  certain  directions  for 
seating  systems,  fixed  items  of  mass  and 
their  support  structure  in  the  cabin.  The 
notice  adso  proposed  dynamic  testing 
and  the  assessment  of  human  body 
tolerance  to  impact  as  the  pass-fail 
criteria  during  dynamic  tests  of  seating 
systems  intended  for  use  in  transport 
category  airplanes  type  certificated  after 
the  rules  become  effective.  As  stated 
previously.  Notice  86-11  was  the  basis 
for  Amendment  25-64. 

•  On  December  12, 1986.  tiie  FAA 
issued  Notice  No.  86-19  (51  FR  44878) 
that  proposed  to  require  increased  static 
load  factors  in  certain  directions  for 
seating  systems,  fixed  items  of  mass  in 
the  cabin  and  their  support  structure, 
and  the  dynamic  evaluation  of  seating 
systems  intended  for  use  in  normal, 
utility,  and  acrobatic  category  airplanes 
type  certificated  after  the  rules  become 
effective. 

•  On  June  3, 1987,  the  FAA  issued 
Notice  No.  87-4  (52  FR  20936]  tiiat 
proposed  dynamic  impact  design 
requirements  for  seating  systems, 
increased  static  load  factors  for  seating 
systems  and  items  of  mass  in  the  cabin 
or  adjacent  to  the  cabin,  a  shoulder 
harness  for  each  occupant  and  human 
impact  injury  criteria  to  assess  dynamic 
tests  of  seating  systems  intended  for  use 
in  normal  and  transport  category 
rotorcraft  type  certificated  after  the 
rules  become  effective. 

Seating  systems  developed  to  meet 
the  standards  of  Amendment  25-64  will 
provide  improved  occupant  protection, 
and  those  standards  will  be  used  for  the 
certification  of  seats  intended  to  be  used 
in  transport  category  airplanes 
discussed  in  this  proposal.  The  major 
focus  of  the  joint  NASA/FAA  crash 
dynamics  program  has  been  the 
improvement  of  seating  systems  to 
ensure  occupant  survival  in  newly  type 
certificated  airplanes;  however,  the 
appropriate  standards  were  further 
evaluated  with  respect  to  how  improved 
seats  might  be  used  effectively  in 
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qartng  tr»np«rt  coteigoty  mfUmea  m 
well  as  airplanes  newly  vanafsOtoed 
wndsrexwdag  type  ueiUlkiates. 

Mlhou^  section  snfl^of  the  Ajf^ert 
Old  iyrway  Safety  and  Capacity 
Expanaion  Act  afm?  is  phrased  in 
tecsas  of  ~seat8  on  boanl  aJVair  carrier 
aiKfoft*  *  *  based  upea  *e  6e»r 
available  testing  standards  *  *  •** 
(emphasis  added),  a  Rnal  detenniaatian 
of  new  crashworthiness  standards  for 
aenaal  and  traasport  category  ratorcraft 

1188  ROV  OOOn  flBd06>  cPHBH^nyi  flC^V 

crashworthiness  standards  indodSng 
dynamic  testing  of  aeats  for  airplanes 
type  certificated  ia  Ae  coranaiCT 
category  ba^w  net  even  raac^Kd  tiie 
proposal  atage.  (An  «q)lMe  in  Ac 
cotmuter  catogary  is  a  pn^lep-driven. 
mitien^e  aiiflaae  Aal  has  a  seating 
coafigaraQon.  exdadng  pdot  seats,  «f 
19  or  lees,  and  a  oiaxiBiBBi  oergfioated 
takeoff  wei^t  of  19.0n  pounds  of  less, 
that  is  inteadad  far  noaacrehayc 
operafion.]  The  PAA  expecta  to  pabKA. 
coacanvndy  wiA  this  proposal  a  &id 
rule  detinesrtng  TsaptovoA 
crasiHwui  llwiess  s^dai^  for  seats 
instaUed  in  newly  type  ceitffiurted 
nonn^  utility,  and  acrobafic  category 
aiiptaaes  (rel.  14  Cffl  Part  23|.  AMwogh 
'iK  focas  af  section  3(l3(b)  appoais  to  be 
the  letrafit  of  improved  seats  ia 
tmnaport  category  ajiplanes,  it  should 
be  aotod  Aat  a  laaitod  namher  «f 
airplanes  type  certiScatod  ia  the  normal 
or  utility  categeiy  an  used  in  air  carrier 
operations  orachedoled  intrastate 
comaioB  carri^e.  Aocotdingly,  the  FAA 
will  consider  using  the  new  Part  23 
standairis  as  the  baais  for  a  psopoaal  to 
require  the  i>etEoGt  af  seats  in  smafl 
airplanes  used  in  air  carrier  apentions 
and  schediled  iatraitete«eB8Bon 
carriage.  PreMaiiasiydata  iadicates  that 
the  seteafit  of  aealB  in  cxistiag  saudi 
airplanes  arautdnaceBshate  aiifraate 
modificatioas  to  actaeve  a  safety  baoefit 
ocuBueiMwrate  with  the  ip>pioaeiaealt<rf 
&e  seata.  Than.  6a4ier  aaalyses  < 
additioaal  peitineot  date  aie  i 
to  propose  technical  sefain 
to  calcualte  related  coals.  Otka-airopaft 
used  in  air  csffiheraadooBBaeicial 
(^leradons  ariU  be  oonsidesed  for  I 
rulemaking  when  new  seat 


*o  the  type  ceitificatioB  category  and 
size,  beconA  finaliTwd  Therrfuie. 
conaKats  are  specifically  leqaeatad  an 
the  iaaaes  insdwed  in  reqniriag  in 
retrofit  of  iaqaavedseatslnaiRxaft  t]^ 
certificated  sa  the  aofiaal,  utility,  and 
commuter  aufdanes  aad  satoitsaft 
categaoes.  | 

The  FAA  is  planaiing  te  prapoae  ' 
iBsprovad  craSbarai  Qukss  staadafds  for 
seats  intended  to  be  used  m  aeady  type 


oerlfflcated  ^esBflnner  category 
airplanes  as  desulUed.  A  decision  wfll 
be  made  on  seqririwg  Ae  wplatemeBts 
vi  se^ns  IS  fle^^ny  flsaflSaacsaresl 
aapianes  ana  iB-seroRe  aiiplaMes  that 
are  conststeTH  witn  Qie  coRssatcr 
category  «r  M  Cnt  Part  23. 


Tins  proposal  wedd  prehibit  the 
cperafion  ■ft  transport  ca^egoiy 
airpiaaea  in  atr  carrier  opeia  Sows  «ider 
14  CFK  Pwt  tn  and  Ae  eperatieB  ^ 
transpai  t  ca^gwi  y  an  planes  ia  air 
earner  operations  and  n  scnedQwd 
intraetete  cenHBoa  carriage  ander  M 
CRR  Part  13S  tmles  the  aiipfanies  vk 
equipped  with  aeats  fliat  con^  wffii 
the  standards  as  defined  tn  Amendment 
25-64.  This  proposal  woidd  sffiectaadi 
seat,  safety  beh,  harness,  and  adjacent 
part  of  the  airphme  at  each  etation 
designated  as  occnpiable  dwing  takeoff 
or  landing. 

Amendment  25-64  revised  (he  atafic 
lead  reTtrirements  of  %  2S.8BT(V)(3)  to 
increase  the  wtimate  hieida  forces  for 
emergency  lancBng  coiidrttoits  from  2.0  g 
to  3.0  gin  the  upward  direction;  from  1.5 
g  to  3.0  g  tm -fte  airframe  and  Irom  lJ»g 
to  4.0  g  on  seats  and  seat  aUacfaments  in 
the  sideward  <iiieuiiiBi:  and  &om  4.5  g  to 
6.6  g  in  die  downward  tfirection.  He 
amendment  added  a  reiprirement  of  1.5  ^ 
in  the  rearward  diret^on  vi^eie, 
previously,  there  had  been  none. 

The  ameudmeUt  also  added  {  25.502  to 
prescribe  «meif  ency  laiidhtg  dynamic 
conditions.  Section  25.582  descrfbes  two 
dsmamic  load  scenarios  as  foflows: 

It  mu»t  lie  .daiMHistoaled  that  the  seat  type 
<can  auccesafiilly  coa^plete — 

tlj  A  change  in  dowaward  vertical  velocity 
TAV]  of  not  leuthaaSSfeetiMrjecond,  wiOi 
the  nrptane's  loqgihiABiA  «da  cairted 
dowRwatn  38  degrees  widi  Teapect  to  the 
horizoBtd  plane  and  wNk  Ibe  w^  level 
Peak  floor  deoelentkn  ■Matacoariia  net 

reach  a  iminmntm  of  M  f. 

(£)  A  <:han8e  in  iarwand  vertical  vekiai^ 
(AV)  of  not  less  than  M  ieet  peraaooDd.  with 
the  airplane's  Jnngitiutinal  ^xu  honxentri 
and  yawed  10  degrees .  .  .  with  fhe  wii^ 
level.  Peak  floor  deceieraftion  must  occur  in 
not  laore  dian  6 JS  seconds  aflei  impact  and 
musticach  a  BiiiiBiitBi  of  m%  Where  floor 
rails  or  floor  ttiags  are  wMdtaattadhdw 
seating  devices  as  the  test  fiokne.  Ae  taSs  ar 
fittings  mast  be  miaalipHd  wMki  tespact  to 
the  adjacent  set  of  rails  or  fittiogs  by  at  least 
10  degrees  vertically  (I.e.,  oat  ofparsHel)  with 
onejoMedlO^' 


Section  25.562(c)  requires  an 
assessment  afparaateters  dartag  *e 
dynamc  tests  desonbed  dbove  to  a 
iie  potential  for  aaacoupamt  te  survive. 
Among  these  parameters  are  the 
maximam  strap  ttuaioii  for  uppei  torso 
restraints,  the  maxhmnn  ouuipitsai^it 


load  flbe  leat  damay  sinjdd  expeiieiitg 
between  pelvis  and  hndwci  opper  tcaso 
restramt  atrap  ana  Jap  safely  Ticft 
positioning  criteria,  a  defuiad  Head 
IiQmyOilleihiu.  and  fteaiaximun 
coayjiessive  lead  the  test  dummy  should 
experience  in  oflier  feamr.  in  addition, 
uie  peifbrmance  criteria  require  that  the 
seat  must  reraaio  attadhed  at  all  points 
of  attadhment  and  that  the  seat  must  net 
yield  under  either  of  the  djmamic  load 
tests  to  the  extent  rapid  evacuation  of 
the  airplane  would  be  impeded.  Section 
25.785,  as  amended,  requires  'Qiateach 
seat,  berth,  safety  belt,  harness,  and 
adjacent  part  of  the  airplane  be 
designed  so  that  no  occypant  is 
seriously  Injured  in  an  eraecgency 
lancfing  as  a  eesutt  of  fhe  inertia  force 
*  specified  In  SS  25.561  and  25.562. 

Proposed  S§12L3U  aad  tX.ta9 

This  notice  proposes  to  revise 
1 121.311.  Seats,  Safety  Bells,  and 
Shoulder  Harnesses,  to  preh3)it  the 
operation  of  a  transport  category 
airplane,  which  was  type  centificated 
after  January  1, 195B.  unless  all  seats  on 
board  fhe  aliidane  comply  with  the 
applicable  requirements  of  i  25.785  as  ° 
amended  by  Amendment  25-64. 
Adil^ianally,  this  notice  proposes  to 
revise  S  135.1£a  Additioaal 
Airworthiness  Bt'qinwmpwtf  to  prohibit 
the  operatianof  a  traaspont  category 
airplane,  which  was  type  oertifieated 
after  January  1, 1958,  ia  air  canier 
operations  and  scheduled  intrastate 
conuDon  carnage  aoleas  ai7  seats  on 
board  the  airplane  oomply  anth  the         '^ 
applicable  requirements  of  i  25.785  as 
amended  by  Amendment  25-64.  In  each 
case,  operations  would  be  prohibited 
after  June  IA.  IJtS,  aaleas  Ike 
replanrmfiats  ate  laade.  AJJ  seats  Me 
defined  as  pesseager  aeats  {Mdeding 
divans  and  sJdfferi^  seats),  flghl 
attendant  seats,  flight  crew  seata, 
observer  seals,  and  caaner  seats  ID  boA 
paaaeoger  aad  caiys  epeialions. 

Alternatives 

Considering  the  boandary  caaditioBS 
ef  ttansport  cateyaty  aiififanes  in  air 
canrier  epeaations  aad  schedided 
intrastate  ooamen  caniage.  the 
alteiaatiyM  axe  as  falfeaw 

•  Volanitaiy  seat  E^ibceraeate. 

•  Baquised  seat  replaceneitfs  Spears 
tiftnr1hrarls|»finanf  fimrndiaiaflTi  01 

•  Required  seat  fepboesseata  7  yens 
after  the  adapttaa  cf  AaseadsMat  ZS-64. 

•  Ho<fiFBd  seat  repfaoewents  18 
yean  after  the  adepttrai  of  itaiendhMeBt 
25-64. 

•  Required  seat  replaceneota  5  to  M 
years  after  <he  adufltiuu  of  AmeiidmeBt 
*u"^4  Wrai  an  aasessBeRt  tk  nxed  items 


of  mass,  their  support  structure  in  the 
cabin,  and  the  aii^ame  floor  for 
increased  static  load  factors. 

Discussion  of  Alternatives 

One  alternative  to  this  proposal  is 
reliance  upon  air  carriers  and  those 
commercial  operators  engaged  in 
scheduled  intrastate  common  carriage  to 
incorporate,  voluntarily,  improved  seats 
in  their  transport  category  airplanes. 
Additionally,  it  is  possible  that 
improved  seats  will  weigh  less  in  some 
cases,  because  reductions  in  weight  may 
be  achieved  by  the  use  of  lightweight 
alloys  and  advanced  composites.  Any 
reductions  in  weight  will  stimulate 
voluntary  retrofits  to  save  weight  since 
that  translates  to  reductions  in  fuel-bum 
operating  costs. 

One  variation  to  this  alternative  is 
that  at  some  time  new  improved  seat 
designs  will  be  the  only  ones  on  the 
market  because  seat  firms  manufacture 
nothing  else.  The  air  carriers,  affected 
commercial  operators,  and  aircraft 
manufacturers  would  then  be  forced  to 
purchase  improved  seats  when  they 
replace  old  ones.  If  this  case  of 
restricted  supply  should  exist  in  the 
'  absence  of  this  rule,  the  air  carriers  and 
affected  commercial  operators  could 
decide  to  avoid  the  small  cost  and 
weight  penalties  of  improved  seats  by 
refurbishing  or  rebuilding  existing  seats. 

In  view  of  the  small  but  nevertheless 
real  economic  disincentives  of 
voluntarily  using  new  improved  seats,  it 
is  possible  that  either  air  carriers  or 
affected  commercial  operators  will 
decide,  voluntarily,  to  purchase 
improved  seats  when  replacements  are 
either  needed  or  just  desired.  In  the 
absence  of  such  voluntary  incorporation 
of  new  improved  seats  in  transport 
category  airplanes  at  normal 
replacement  points,  airline  passengers 
and  crewmembers  will  be  at  greater  risk 
of  sustaining  serious  or  fatal  injuries  in 
some  future  crashes  than  they  would  be 
'  if  this  proposal  is  adopted. 

Since  there  is  no  guarantee  that 
weight  savings  will  be  achieved  by  all 
seat  manufacturers  or  that  air  carriers 
'  and  affected  commercial  operators  will 
act  voluntarily,  the  FAA  is  proposing 
that  all  seats  installed  in  transport 
category  airplanes  used  in  14  CFR  Part 
121  operations  and  in  14  CFK  Part  135 
air  carrier  and  scheduled  intrastate 
operations  be  replaced  within  6  years 
after  improved  seats  become  available. 
Tlie  FAA  projects  that  seats  that  comply 
will  be  avaUable  in  sufficient  quantities 
within  1  year  after  the  adoption  of 
Amendment  25-26.  This  proposal 
applies  to  passenger  seats  (including 
divans  and  sidefacing  seats),  flight 
attendant  seats,  flight  crew  seats. 


observer  seats,  and  courier  seats. 
Divans  and  sidefacing  passenger  seats 
designated  as  occupiable  during  takeoff 
and  landing  must  be  improved  also.  All 
of  these  types  of  seating  systems  must 
be  replaced  by  types  that  comply  with 
improved  crashworthiness  standards. 
Comments  are  specifically  requested  on 
whether  berths  or  other  seating  devices 
should  also  be  replaced. 

The  FAA  is  not  proposing  to  require 
an  upgrade  of  the  static  strength 
standards  on  fixed  items  of  mass  in  the 
cabin  nor  to  require  modification  of  the 
floor  structure  on  either  in-service 
transport  category  airplanes  or  transport 
category  airplanes  manufactured  under 
existing  type  certificates,  because  it  has 
been  determined  that  such  action  is  not 
necessary.  As  stated  earlier,  the  current 
transport  category  airplane  structure 
remains  substantially  intact  and 
provides  a  livable  volume  for  occupants 
throughout  a  survivable  impact  accident. 
Consequently,  in  addition  to  the  goal  of 
ensuring  occupant  survivability  in  newly 
type  certificated  transport  category 
airplanes,  the  FAA  had  an  objective  to 
ensure  that  seats  complying  with 
improved  crashworthiness  standards 
could  be  used  effectively  in  in-service 
and  newly-manufactured  transport 
category  airplanes.  That  objective  will 
be  achieved  if  improved  seats  are 
designed  properly  as  indicated  eariier. 

The  static  load  factors  adopted  by 
Amendment  25-64  were  selected  to  take 
advantage  of  existing  floor  strength 
without  requiring  significant  structural 
modifications  or  weight  increases.  The 
data  indicates  that  existing  floor 
structures  can  withstand  a  side  load 
factor  of  3.0  g.  Although  the  rule  prior  to 
Amendment  25-64  only  requires  a  load 
factor  of  1.5  g  for  the  sideward 
emergency  landing  condition,  most 
modem  transport  category  airplanes  are 
capable  of  sustaining  higher  loads.  The 
forward  static  load  factor  has  not 
changed  since  1952.  Therefore,  the  FAA 
concludes  that  the  floors  of  in-service 
transport  category  airplanes  are 
compatible  with  the  static  load  factors 
of  the  improved  crashworthiness 
standards. 

The  floors  of  in-service  transport 
category  airplanes  type  certificated  afier 
January  1, 1958,  are  structurally  capable 
of  accommodating  improved  seats,  and 
there  is  sufficient  justification  to 
propose  these  seat  replacements.  Since 
the  FAA  has  determined  that  5  years  is 
a  reasonable  time  period  in  which  to 
obtain  a  type  certificate,  transport 
category  airplanes  type  certificated  after 
1957  should  have  9.0  g  floors,  which 
have  been  required  since  1952,  that  are 
compatible  with  the  improved 
crashworthiness  standards.  Therefore, 


January  1, 1958,  has  been  selected  as  the 
cutoff  date  and  is  the  same  date  selected 
for  transport  category  airplanes  needing 
other  new  technology  replacements  in 
addition  to  improved  seats. 

The  FAA  has  chosen  7  years  as  the 
compliance  period  for  this  proposed  rule 
to  provide  maximum  safety  benefits  at 
the  earliest  feasible  date,  while 
minimizing  potential  costs  that  could 
arise  from  an  eariier  compliance 
deadline.  A  7-year  compliance  period, 
assuming  1  year  for  additional  seat 
development  and  6  years  for 
installation,  is  relatively  consistent  with 
the  average  seat  replacement  cycle  for 
transport  category  airplanes  in  air 
carrier  operations  and~scheduled 
intrastate  common  carriage.  An  earlier 
compliance  deadline  would  require 
some  affected  operators  to  purchase 
seats  sooner  than  they  otherwise  would. 
This  required  investment  in  seats  would 
preclude  the  possibility  of  earning  a 
return  on  other  potential  revenue- 
generating  investments.  Thus,  an  earUer 
compliance  deadline  could  cause 
significant  additional  costs  in  terms  of  a 
foregone  retiun  on  other  investments.  A 
later  compliance  deadline  might  allow  a 
compliance  period  longer  than  the 
average  normal  replacement  cycle  for 
seats,  thus  unnecessarily  delaying  safety 
benefits  while  saving  few  costs. 

Regulatory  Evaluation  Summary 

Benefit-Cost  Analysis 

The  regulatory  evaluation  prepared 
for  this  proposed  amendment  to  14  CFR 
Parts  121  and  135  examines  the  benefit 
and  cost  elements  associated  with 
requiring  that  all  seats  of  transport 
category  airplanes  used  in  air  earner 
and  scheduled  intrastatetoperations 
comply  with  improved  crashworthiness 
standards.  These  standards  are  partially 
based  on  the  best  available  dynamic 
testing  criteria  for  seats. 

This  proposal  is  based  in  part  on  the 
requirements  set  forth  in  the  Airport  and 
Airway  Safety  and  Capacity  Expansion 
Act  of  1987.  The  Act  directs  the 
Secretary  of  Transportation  to  propose 
that  all  seats  on  board  all  air  carrier 
aircraft  meet  improved  crashworthiness 
standards. 

Costs 

The  FAA  estimates  the  total  cost  of 
compliance  expected  to  accme  from 
implementation  of  this  proposed  rule  to 
be  $33  million  (discounted  present  value, 
10%,  10  years),  in  1987  dollars,  over  the 
1989  to  1998  evaluation  period. 

In  estimating  potential  costs  of  this 
proposed  mle,  the  FAA  assumes  there 
would  be  no  additional  design  or 
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rule.  FurtiienBaBe.  Oe  PAA  i 

theK  «M  aattMy  to  te  1 

labereasta.feri 

repUoe«Bt7Usj 

on  the  fimii^  tkst  i  _ 

replaced  6B  Iraasport  calagaiy  ai^laaes 

affected  fey  IhieprnpoMdmleaad  that 

no  additioBal  iabar -ixtat  KHoald  ba 

incuned  ia  ■nhaJiitiag  aapioired  aaato 

for  existing  aeata  dariai  ceutiaa 


Tkia  pn>po«al  Mrenkl  only  afiiect  air 
carriea  aari  mnnaedai  aparalora 

otigngaJ  {■  mri,mAJati  i«*TM»a»o  t'ntmwnnwx 

caniage.  niese  apetalocs  woald  iacur 
two  types  of  costs  as  UloMn: 

1.  iocseBiental  costs  duoBtowtd  — «♦» 
over  seats  laaatiofi  exisfiiv  ^*a'M^»^*^f 

2.  AiMiHoTml  ftigl  costs  flue  to  the 
increased  weight  of  iiB|>roved  seats. 

AddSfiraaOy,  there  omild  be  costs 
incaaed  lela&ve  to  a  seat  rc;plaoement 
cycle  if  operators  were  regaired  to 
pocohase  laige  mimbezs  of  seats  sooner 
than  fh^  normal  aeat  replacement 

cycle.  Each  -of  these  cast  r-nia^vinpnta  is 

briefly  discussed  below. 


Between  1989  and  1998.  over  9(I)J000 
improved  seats  are  expected  to  be 
purchased  by  air  earner  aad  oasaaeiBial 
operators  affected  by  diis  prtqMMed  rule. 
Each  improved  seat  is  expected  to  cost 
$36  SMire  thaa  a  seal  ooBi^iyiag  with 
crareat  rqgalatkns.  This  float  oon^aneot 
woold  sesidt  ia  aa  aatimaled  float  efts 
millioa  ^diacoimtodj  io  li)87doUara. 

2.  AdfifiansA  Foel  Costs  Oae  to 
Impra^rcd  Seats 

Based  on  im^tiy  input  AeFAA 
assamps  diat  tnqiroved  aaals  wobU 
weigh  about  0j6  paund  laore  than  seats 
currently  in  U.S.  air  traaapartadoa 
service.  The  FAA  and  ia^utry^eaeEally 
agree  that  1  pound  of  weight  added  to 
an  aiiplane  equates  tetS  gdoas  of 
addiSonal  fiiel  use  eadi  year.oo       | 
average.  At  a  current  cost  of  $.80  pen 
gallon  for  Jet  Type  A  fuil  each  | 

improved  seat  installed  in  place  of  a 
current  seat  would  add  $5.40  per  year  in 
fuel  costs.  This  cost  component  wodd 
result  in  an  estimated  cost  of  $13 1 
(discounted]  in  1987  dollars. 
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bespeittaai 

earaarelKi 

ioveatneBlls.  Iliepe  arooM  aha  be  an 

earlier  ■adaeliai  ia  the  aooBomk  life  or 

utilitgraflheaeala. 

Benefits 

This  pmpnnrd  nir  irniilil  iiiiimi  llii 

crastBPsniaBBas  at  Baaspan  calapsiy 
aiiplaaes  opaaim  uader  M  CFR  Aats 
11  iinriniliiiaaiiilalimiii  asi  irf 
seals  that  OMBpIr  wM)  icviaad  1 
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experted  to  puiama  istaiiMea  i 

itfaat( 


Therefore,  (he  benefits  ctf  tkia  \ 
rule-MonUbe^i 
laas^totkej 
seats  iB< 

used  in  14Cni#artt&aad  VartllS 
opersiiaiis. 
Thaae  an  aaany  vanables  thai  I 

benefits.  J 
taUowatig- 

-  Tit  lirgrrr  sf  nffrrriii  raaii  nf 
improved  aealB  ia  | 


seatfaihaeiir^ 
•  The  extent  to  which  other 

byi 

tkeU.&awl 
thereby  I 


laPAA 

quantitattae  madtfilm  ef  i 
the  most 

l^eFAA 
Transport  Coatoofled  Iiapact 


^ ^ ^  aad 

Cost  DeBBot  Stadjr  vOcAober  IMB) 
identifies  ap  to  107  falaBtles  aad  0S' 
senaasiiQanes  tnai  coald  have  ucea 
caused  u|ri 
releaiSog  In  15.S.  ] 


between  19TB  and  19BB.  Deriqgllris  14- 
yearperkxL  mere  weie  3342JB  nnffioa 
passengers  eiydaued  on  U.S.  air  carriers 
(indadiog  canunercial  upeuitur^  llnis. 
over  tiiel97tMt9B3  period,  ttiere  were 
approximateiy  0X030  seat-nlated 
fatatUies  per  nuffioa  passeAgers 
enplaned  and  0.0188  seat-cdated  serious 
injuries  per  million  passengers 
enplan^ 

Applying  fhese  rales  io  issecasts  of 
future  pasHffngw  anplanwnents  in  flie 
United  Slates.  <he  FAA  Lm  dbtalned 
pro|eodans  of  fhe  nnrnKar  of  saat-ielated 
casiwlttes  Qiatcoald  occur  in  the 
absence  of  this  peoposed  nle  over  the 
1989-1999  period.  Ilus  proposed  mile 
would  not  be  able  to  prevmt  aH  of  these 
pcqiected  ^n«»ni*i—  since  flus  proposed 
rule  does  not  cover  &«  entire  fleet  of 
U.S.  air  carrier  aiiplaaes,  aad^radaal 
installation  of  iniwowed  seats  over  tiae 
ramplisnrf  period  aioald  stiB  have  a 
m^oii^f  of  caneat  aeats  ia  tbe  fleet 
until  after  19B2.  Naoetheless,  aa  atore 
iatprawd  aeats  ase  iastalled.  a  yieater 
share  «f  these  psqiected  oaaaahies 
would  be  pseaeated  each  yaac  ia 
proportioB  >e  <hepaf  nenlm  af  4he  total 
papuktiaaflf  U.S.  traas|i«rtsrsti 
represenled  by  iiiaiin  il  seata.  Hie 
pssapecliBe  wiBifaar  af  ^wes  saved  aad 
serioas  faJHiiiM  pmwtialuJ  by  Has 
proposed  nde  WMddaaaaai  to  aa 
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Because  of  uncertainties  in  predicting 
benefits,  however,  it  is  ii^KMsible  to 
state  for  certain  that  net  benefits  of  this 
proposed  rule  would  be  as  hi^  as  $29 
million.  Other  FAA  rulemaking  actions 
may  continue  to  have  a  significant  effect 
in  reducing  future  accidents.  If  the 
accident  rate  declines,  tiwre  may  be  a 
corresponding  decline  in  fhe  number  of 
circumstances  where  improved  seats 
would  be  *»i»qfrfidal  inptevaBUHg 
fatalities  and  seiiDus  ii^BriBa.  Oe^ite 
these  oaeerMnties  in  the  ftiture  ride 
e^qxtsure  of  passcnogers.  it  is  TMwiethftless 
likely  that  benefits  of  tills  proposed  rule 
would  exceed  costs. 

The  regulatory  evaluation  tiiat  has 
been  placed  in  the  dodcet  contains 
additional  informatitm  related  to  costs 
and  benefits  that  are  expected  to  accrue 
fit>m  implementation  of  tiiis  proposed 
rule. 


Intematkmal  Trade  Impact  Analysis 

This  proposal  would  have  no  impact 
on  the  trade  opportunities  for  both  U.S. 
firms  doing  bii^ess  in  foreign  countries 
and  fneign  firms  doing  business  in  the 
United  States.  Historically,  foreign 
coantiieahacva  adapted  safi^ 
legalatioaasiBiiiar  to  tiHMe  in  the  United- 
Stotes.  The  FAAbelieves  this  practice 
wottld  continue  in  concert  with  this 
pnqxMed  rulemaking  action.  Thus, 
neither  U.S.  nor  fiondign  air  carrier 
operators  would  have  a  competitive 
advantage  as  the  result  of  this  proposal. 
If.  however,  foreign  coimtries  do  not 
implement  safety  regulations  similar  to 
this  proposed  rulemaking  action.  U.S.  air 
carrier  operators  would  incur  a  slighUy 
higher  cost  on  an  annual  passenger 
enplanement  basis.  Nonetheless,  such 
cost  would  be  minimal.  Therefore, 
consumer  demand  for  U.S.  services 
would  not  be  significantiy  affected  by 
this  proposed  rule.  United  States 
commercial  operators  engaged  in  air 
carrier  operations  and  in  scheduled 
intrastate  conunon  carriage  would  not 
be  affected  by  this  propoMd  rule 
because  they  do  not  compete  with 
foreign  commercial  operaton.  Virtually 
all  of  their  operations  take  place  or 
originate  in  the  United  States. 

Regulatory  Ftexibitity  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  sbmII  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  Government  regulations. 
The  RFA  requires  agencies  to  review 
rules  which  may  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities." 

This  proposal  would  amend  14  CFR 
Parts  121  and  135.  Part  121  prescribes 
rules  governing  the  certification  and 


operations  of  air  carriers.  Part  135 
prescribes  certification  and  operating 
rules  for  air  taxi  and  commercial 
operators.  The  FAA  defines  a 
substantial  number  of  small  entities  as  a 
number  that  is  not  less  than  11  and  that 
is  more  than  one-thnd  of  the  small 
entities  subiect  to  a  proposed  or  existing 
rule.  The  FAA  size  tlaeshold  for  a 
determination  of  a  small  entity  for  either 
air  carrier  operators  or  commercial 
operators  is  nine  aircraft  owned,  but  not 
necessarily  operated.  That  is.  any 
operator  with  more  than  nine  aircraft  is 
not  considered  to  be  a  small  entity. 
Virtually  all  U.S.  air  carriers  own  more 
than  nine  transport  category  airplanes. 
While  some  air  carriers  with  nine  or  less 
transport  category  airplanes  owned 
would  incur  costs,  a  substantial  number 
of  tiiem  would  not  be  affected,  litat  is. 
less  that  11  or  less  than  one-third  of  the 
air  carrien  defined  as  small  entities 
would  be  affected  by  this  proposed  rule; 
however,  this  assessssent  is  not 
necessarily  true  for  commercial 
operators  with  less  than  10  aircraft 
owned.  Hiis  is  because  some  operators 
equip  their  aircraft  with  mora  luxtuious 
seats  tiian  those  seats  equipped  on  most 
air  carrtert.  Therefore,  the  cost  to 
upgrade  fimn  conent  to  improved  seats 
could  be  disproportionately  hi^er.  The 
FAA  does  not  know  to  what  extent 
these  small  entity  operators  would  be 
affected.  As  a  result  of  this  uncertainty, 
the  FAA  soUdts  comments  from  the 
aviation  industry  in  general  and  frrnn 
commercial  operatore  of  less  than  10 
aircraft  in  particular  as  to  potential 
economic  impacts. 

Federalism  Implications 

The  regulations  (pn^wsed)  in  this 
notice  wrould  be  pranulgated  pursuant 
to  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  State  law  regulating  the  same 
subject  Thus,  in  accordance  with 
Executive  Order  12812,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment 

Conclusion 

For  the  reasons  discussed  in  this 
preamble,  and  based  on  the  finHing^>  in 
the  Initial  Regulatory  Evaluation,  the 
Initial  Regulatory  Flexibilitiy 
Determination,  and  the  International 
Trade  Impact  Analysis,  tiie  FAA  has 
determined  that  this  proposed  regulation 
is  not  major  under  Executive  Order 
12291.  The  FAA  cannot  determine,  at 
this  time,  if  this  proposal,  if  adopted, 
will  have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  14  CFR  Part  135  operaton 


defined  aa  amaU  entities  ander  the 
criteria  of  die  Regolatary  FlaxStiily  Act 
This  proposal  is  considered  ■<j»iH^8wtt 
under  DOT  Regulatory  rnlidss  end 
Procedures  (44  PR  11034;  Febraary  28, 
1979).  The  Initial  Regulatory  Evahiation 
of  this  proposal,  inchtding  an  Initial 
Regulatory  Flexibffity  Determination 
and  an  hfitematianal  Tkade  Inqwct 
Analysis,  has  beenidaced  in  the  docket 
A  copy  may  be  obt^ned  by  contacting 
the  person  identified  mder 'Vm 
wiwTiww  wrowiATioii  coMracr." 

List  of  Subjects 

MCFRPtatia 

Air  carriers,  Airf^nes,  Air 
transportation.  Avietton  safisty.  Safety, 
Seeting.  TransportatiaB. 

14CFRPartl35 

Air  carriers.  Air  transportation. 
Aviation  safiety.  Safety,  Seating. 

^M  Proposed . 


In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  ParU  121  and  135  of 
the  Federal  Aviation  Regulations  (14 
CFR  Parts  121  and  135)  as  follows: 

PART  121-CERTIFICATION  AND 
OPERATIONS:  DOMESTIC  FLAG.  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

1.  The  auUH>rity  citation  for  Part  121 
continues  to  read  as  follows: 

Antharitr  46  U.S.C  13S4(a)  13SS.  1356, 
1357. 1401. 1421  through  143a  1472. 1485.  and 
1502;  49  U.&C  106(g)  (Revised.  Pub.  L  97-448, 
January  12. 1963). 

2.  Section  121.311  is  amended  by 
adding  a  new  paragaph  (i)  to  read  as 
follows: 

8121.311    Seats,  safety  bens,  sndsheutdar 


(i)  After  June  16, 1995.  no  person  may 
operate  a  transport  category  airplane 
that  was  type  certificated  after  January 
1, 1958.  unless  each  seat  safety  belt 
harness,  and  adjacent  part  of  the 
airplane  at  each  station  designated  as 
occupiable  during  takeoff  or  landing 
complies  with  the  applicable 
requirements  of  S  25.785  of  this  chapter 
in  effect  on  June  16, 1988. 

PART  135— AIR  TAXI  OPERATORS 
AND  COMHEflCIAL  OPERATORS 

3.  The  authority  citation  for  Part  135 
continues  to  read  as  follows: 

AudMcity:  49  U.S.C.  1354(a).  1355(a).  1421 
through  1431.  and  1502;  48  U.S.C.  106(g) 
(Revised.  Pub.  L  97-449.  January  12, 1983). 
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4.  Section  135.169  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§135.m    AddNional  airarortMnMS 
rapuirMMntSi 

•        •        •        •        * 

(d)  After  June  16. 1995.  no  person  may 
operate  a  transport  category  airplane 
that  was  type  certificated  after  January 
1, 1958.  in  air  carrier  operations  or 
scheduled  intrastate  common  carriage, 
unless  each  seat  safety  belt  harness, 
and  adjacent  part  of  the  airplane  at  each 
station  designated  as  occupiable  during 
takeoff  or  landing  complies  with  the 
applicable  requirements  of  S  25.785  of 
this  chapter  in  effect  on  June  16. 1988. 

Issued  in  Washington.  DC  on  X<ay  11. 1988. 
MCBMid,  j 

Director  of  Airworthiness. 
[FR  Doc  88-11048  Filed  5-13-88;  lOnS  am] 
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FEDERAL  TRADE  COMMISSION 

16CFRPart455  • 

Trade  Regulation  Rule;  Sale  of  Used 
Motor  Vehicles 

agency:  Federal  Trade  Commission. 
action:  Analysis  of  public  comments  on 
staff  compliance  guidelines. 

SUMHARV:  The  staff  of  the  Federal  Trade 
Commission  publishes  its  analysis  of  the 
public  comments  received  in  response  to 
its  request  for  comment  on  the  staff 
compliance  guidelines  for  the  Used  Car 
Rule.  This  notice  summarizes  and 
analyzes  the  issues  raised  by  the 
conunenters  and  notes  those  parts  of  the 
guidelines  that  have  been  modified  in 
response  to  the  comments.  The  revised 
compliance  guidelines  are  published  in  a 
separate  notice  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT 

Joyce  E.  Plyler  (202-32&-3021)  or 
Matthew  D.  Gold  (202-326-3019), 
Attorneys,  Division  of  Enforcement 
Bureau  of  Consiuner  Protection,  Federal 
Trade  Commission,  Washington.  DC 
20580. 

SUPPLEMENTARY  INFORMATION:  The 
Division  of  Enforcement  staff  published 
compliance  guidelines  for  the  Used  Car 
Rule  in  the  Federal  Register  on  May  18, 
1987.  The  guidelines  are  meant  to 
provide  guidance  concerning  how  the 
Rule  applies  in  specific  situations.  They 
are  the  opinion  of  staff  only  and  have 
not  been  adopted  by  the  Commission 
and  are  not  binding  on  the  Commission. 
However,  the  guidelines  serve  as  criteria 
for  the  staff  in  assessing  compliance 
with  the  Used  Car  Rule. 

Five  comments  were  received  during 
the  30-day  comment  period  after 
publication  of  the  guidelines.*  Three 
comments  were  submitted  by  trade 
associations — the  National  Automobile 
Dealers  Association  ("NADA"),  the 
National  Independent  Automobile 
Dealers  Association  ("NIADA"),  and  the 
National  Vehicle  Leasing  Association 
("NVLA").  One  bank  holding  company. 
First  Virginia  Banks,  Inc.,  also 
commented.  The  fifth  comment,  from  a 
consumer,  did  not  make  specific 
substantive  comments  about  the 
guidelines  and  is  not  discussed  here. 
The  comments  raised  six  substantive 
issues,  which  are  discussed  separately 
below,  in  the  order  of  their  appearance 
in  the  guidelines. 

Based  on  its  analysis  of  the  r 

comments,  further  review  of  the        | 
guidelines,  and  subsequent  Commlsnon 


'  The  conuneoU  wer«  placed  on  the  public  record 
in  FTC  FUe  Z15-M  and  are  labelled  100-1  throqgh 

loe-s. 


action,  the  staff  has  made  both  * 

substantive  and  editorial  revisions. 

A.  Public  Comments 

1.  Demonstrators 

NADA  objected  to  staff's 
interpretation  that  all  demonstrators, 
including  those  still  in  service  as 
demonstrators,  must  have  a  Buyers 
Guide  posted  on  them  before  being 
shown  to  a  consumer.  In  its  comment 
NADA  distinguished  between 
demonstrators  that  are  "offered  for  sale" 
and  those  that  are  "available  for  sale." 

Although  NADA  agreed  that 
demonstrators  are  "used"  vehicles,  it 
contended  that  demonstrators  are  not 
"offered  for  sale"  until  they  are  taken 
out  of  demonstrator  service  and  put  on 
the  car  lot.  While  acknowledging  that 
demonstrators  are  always  "available" 
for  sale,  NADA  argued  tliat  a 
salesperson  who  merely  responds  to  a 
customer's  questions  about  a 
demonstrator  does  not  offer  that  vehicle 
for  sale.  NADA  proposed  that  the 
guidelines  instruct  dealers  that  they 
must  post  Buyers  Guides  on 
demonstrator  vehicles  only  after  the 
demonstrators  have  been  removed  from 
service. 

Staff  rejects  NADA's  interpretation. 
We  disagree  that  in  used  car  sales  there 
is  a  meaningful  distinction  between 
"offering"  a  vehicle  for  sale  and  making 
it  "available"  for  sale.  In  staff's  view, 
when  a  salesperson  discusses  a  vehicle 
that  is  available  for  sale  with  a 
customer,  and  is  willing  to  sell  the 
vehicle,  then  that  vehicle  is  "offered"  for 
sale. 

The  guidelines  have  not  been 
substantively  revised  on  this  issue,  but 
the  illustrations  concerning 
demonstrators  have  been  clarified. 
Illustration  2.6  has  been  modified  to 
apply  to  situations  in  which 
demonstrators  are  still  in  service  so  that 
dealers  will  be  guided  on  that  specific 
issue.  Illustration  2.7  in  the  former 
guidelines  was  deleted  because  staff 
agrees  with  NADA's  suggestion  that  the 
illustration  would  not  apply  in  the  "real 
world"  and  therefore  is  not  helpful  to 
dealers.  Dealers  do  not  impose  time  or 
mileage  restrictions  within  which 
demonstrators  are  not  available  for  sale, 
as  suggested  in  the  former  illustration. 

Z  Lessor/Lessee  Sales 

All  three  trade  associations 
commented  about  sales  of  leased 
vehicles.  NADA  resubmitted  the 
comments  it  made  in  the  leasing 
company  exemption  proceeding,  which 
was  considered  by  the  Commission  in 


September.  1987.*  NADA  commented 
during  that  proceeding  that  sales  by  any 
dealer,  not  just  a  lessor,  at  auctions, 
repossession  lots,  through  solicitation 
for  bids  and  by  consignment  should  be 
exempted  from  the  Rule.  The 
Commission  rejected  the  petitioners' 
and  NADA's  request  to  exempt  sales  to 
consumers  through  such  methods.* 
NADA's  comment  on  the  petitions  for 
exemption  raises  no  issues  that  have  not 
been  previously  considered  by  the 
Commission.  Staff  has  revised  the 
guidelines  to  make  them  consistent  with 
the  Commission's  decision. 

NIADA  and  NVLA  both  disagreed 
with  staff's  advice  that  sales  by  lessors 
to  buyers  procured  by  lessees  would  be 
covered  by  the  Rule  if  the  lessees 
advertised  the  vehicles  for  sale,  but 
would  not  be  covered  if  the  buyer 
approached  the  lessee  about  purchasing 
the  vehicle.  Staff's  advice  was  prompted 
by  its  interpretation  that  the  Rule 
intended  to  exclude  only  sales  to  bjiyers 
procured  by  individual  lessees  for  the 
vehicles  they  had  personally  driven,  and 
not  to  exclude  sales  when  numerous 
buyers  had  been  procured  by  lessees  for 
vehicles  the  lessees  had  never  driven,  as 
in  the  case  of  leased  fleets. 

NIADA  contended  that  the  Rule 
should  apply  to  all  non-lessee  or  non- 
employee  sales,  regardless  of  how  the 
buyers  were  procured.  NVLA  argued 
that  the  Rule  should  not  apply  to  any 
sales  by  lessors  to  buyers  procured  by 
lessees  because  the  Rule  makes  no 
distinction  based  on  how  purchasers  are 
acquired  by  lessees. 

Upon  reconsideration  of  the  Rule, 
staff  agrees  with  NVLA.  Section 
455.1(d)(3)  of  the  Rule  excludes  from  ito 
delinition  of  dealer  "a  lessor  selling  a 
leased  vehicle  by  or  to  that  vehicle's 
lessee  or  to  an  employee  of  the  lessee." 
(emphasis  added).  The  Statement  of 
Basis  and  Purpose  (SBP)  for  the  Used 
Car  Rule,  states: 

The  definition  of  dealer  specifically 
excludes  *  *  *  a  lessor  telling  leased 
vehicles  to  the  vehicle's  leasee,  to  a  buyer 
procured  by  the  vehicle's  lessee,  or  to  the 
lessee's  employee.* 

Neither  the  Rule  nor  the  SBP 
distinguishes  between  the  methods  a 
lessee  uses  to  procure  a  buyer.  Thus, 
staff  deleted  its  advice  that  lessors 
would  have  to  comply  with  the  Rule  for 
sales  to  buyers  procured  by  lessees 
through  advertising. 


*  See  52  FR  34769  (1867)  (CommiMion  denial  of 
petittona  for  exemption). 

*Id 

*  Statement  of  Baaia  and  Puipoaa  far  die  Used 
Car  Rule  ("SBP").  40  FR  45002.  4S70S  (Nov.  10. 1SS4). 


However,  the  Rule  excludes  only 
certain  sales  by  lessors.  It  does  not 
exclude  lessees  if  the  lessee  offers  for 
sale  more  than  five  vehicles  within 

■  twelve  months  and  therefore  is  a 
"dealer"  as  defined  by  the  Rule.  Thus, 
lessees  offering  for  sale  six  or  more 
vehicles  wihin  a  year  are  responsible  for 
complying  with  the  Rule. 

Staff  has  modified  the  guidelines  to 
state  that  lessors  are  not  required  to 
comply  with  the  Rule  for  sales  to  buyers 
procured  by  lessees,  regardless  of  how 
the  buyer  is  procured.  Staff  also  has 
added  a  guideline  stating  that  lessees 

,  will  be  required  to  comply  with  the  Rule 
if  they  offer  for  sale,  to  persons  other 
than  their  employees  or  dealers,  six  or 
more  used  vehicles  within  a  year. 

3.  Disclosure  of  Mandatory  Warranties 

NIADA  took  exception  to  staff's 
advice  that  the  Rule  requires  dealers  to 
disclose  on  the  Buyers  Guide  any 
warranty  that  they  must  provide  as 
mandated  by  state  or  local  law.  NIADA 
analogized  mandatory  warranties  to 
unexpired  manufacturers'  warranties 

'  because  neither  is  a  type  of  warranty 
provided  volimtarily  by  the  dealer  and 
subject  to  negotiation.  NIADA  argued 

'  that  because  the  disclosure  of  tmexpired 

.  manufacturers'  warranties  is  optional 
imder  the  Rule,  then  the  Rule  must  have 
meant  to  make  disclosure  of  mandatory 
warranties  optional  as  well. 
Staff  rejects  NIADA's  analysis 

'  because  it  draws  an  inapt  parallel 
between  dealer  warranties  mandated  by 
law  and  unexpired  manufacturers' 
warranties.  The  distinction  between  the 
two  types  of  warranties  is  that  the 
former  must  be  honored  by  the  dealer 
while  the  latter  is  the  responsibility  of 
the  manufacturer.  Section  455.2(b)(2)  of 
the  Rule  states:  "If  you  (the  dealer]  offer 
the  vehicle  with  a  warranty,  briefly 
describe  the  warranty  terms  in  the  space 
provided."  Although  a  dealer  may  be 
required  by  law  to  provide  a  warranty, 
such  a  mandatory  warranty  is 
nevertheless  a  dealer-offered  warranty 
that  must  be  disclosed.*  Disclosure  of 
warranties  that  a  dealer  must  provide, 
as  required  by  the  Rule,  is  important  to 

'  ensure  that  consumers  are  aware  of 
their  potential  rights  to  have  repairs 
made  by  the  dealer.  Therefore,  staff  has 
not  changed  its  guidance  that  warranties 
mandated  by  law  must  be  disclosed  on 
the  Buyers  Guide. 

4.  Service  Contracts 

NADA  requested  that  one  minor  word 
change  be  made  in  staff's  explanation 
regarding  the  disclaimer  of  impUed 
.  warranties  when  service  contracts  are 


sold.  NADA  suggested  that  staff 
substitute  the  words  "enter  into"  for  the 
word  "sell"  to  make  clear  that  implied 
warranty  obligations  attach  only  when  a 
dealer  enters  into  a  service  contract  i.e., 
when  the  contract  obligates  the  dealer, 
rather  than  a  third  party,  to  perform 
services  under  the  contract.  U  the  dealer 
sells  a  third  party  service  contract,  the 
dealer  may  disclaim  implied  warranties 
in  states  allowing  such  disclaimers. 

Although  staff  did  not  intend  the  word 
"sell"  to  include  the  sale  of  a  third  party 
contract,  staff  has  substituted  "enter 
into"  for  "sell"  in  order  to  make 
absolutely  clear  that  only  when  a  dealer 
"enters  into"  a  service  contract  for  any 
period  of  time  within  90  days  of  sale 
may  the  dealer  not  disclaim  implied 
warranties.  The  only  sentence  affected 
by  this  change  now  reads,  "if  you  also 
enter  into  a  service  contract  covering 
the  engine  for  six  months,  you 
automatically  provide  an  implied 
warranty  on  the  engine." 

5.  Sales  Contract  Disclosures 

NADA  questioned  stafTs  guidance 
that  final  warranty  terms  must  be 
identified  in  the  contract  of  sale,  arguing 
that  it  is  unnecessary  to  include  such 
terms  in  the  sales  contract  since  they 
must  appear  in  a  warranty  docmnent 
The  original  guidelines  stated:  "You 
must  include  warranty  information  in 
the  sales  contract.  (Tlie  warranty 
information  may  be  printed  in  your  sales 
contract  or  it  may  be  on  a  separate 
warranty  page  that  is  referred  to  and 
made  part  of  your  sales  contract)" 
(emphasis  in  original). 

Staff  revised  the  guidelines  to  clarify 
that  although  final  warranty  terms  must 
appear  in  one  single  document  that  is 
part  of  the  contract  with  the  consumer, 
they  are  not  required  to  be  placed  in  a 
document  titled,  "sales  contract"  or 
incorporated  by  reference  into  it  The 
contract  with  the  consumer  may  include 
several  documents,  only  one  of  which 
must  include  all  of  the  warranty 
disclosures  required  by  the  Warranty 
Disclosure  Rule.*  However,  neither  die 
Used  Car  Rule  nor  the  Warranty 
Disclosure  Rule  requires  that  warranty 
terms  be  referenced  to  or  repeated  in  the 
"sales  contract."  In  addition  to  revising 
the  main  text  staff  deleted  Illustration 
4.2  to  eliminate  confusion  on  this  issue. 

These  revisions  merely  clarify  that 
warranty  terms  need  not  be  placed  in 
the  sales  contract  as  long  as  they  appear 
in  a  separate  document.  Of  course,  the 
disclosure  regarding  incorporation  of  the 
Buyers  Guide  into  the  contract  must  be 
placed  conspicuously  in  the  sales 


contract  as  required  by  S  455.3(b)  of  the 
Rule. 

6.  Financing  Agreements 

First  Virginia  Banks,  Inc.,  NADA,  and 
NIADA  each  commented  that  a 
"financing  agreement"  should  not  be 
required  to  include  the  foreclosure 
concerning  incorporation  of  the  Buyers 
Guide  into  the  sales  contract,  contained 
in  S  455.3(b)  of  the  Rule.^  The  original 
guidelines  had  advised  dealers  that  the 
financing  agreement  might  have  to 
include  the  incorporation  disclosure  if 
the  financing  agreement  contained  terms 
apart  from  those  governing  the  financing 
of  the  transaction. 

Staff  agrees  with  the  commenters  that 
this  guideline  should  be  revised  to  state 
that  a  financing  document  must  contain 
the  9  455.3(b)  disclosure  only  if  the 
financing  document  is  the  only 
document  used  to  record  the  transaction 
or  if  the  document  contains  a  clause 
stating  that  it  is  the  complete  and  total 
agreement  between  the  dealer  and  the 
consumer.  Illustration  4.1  was  revised  to 
make  this  point. 

B.  Other  Revisions 

Staff  made  two  substantive  changes 
that  were  unrelated  to  the  comments. 
First,  staff  modified  slightly  its 
explanation  of  the  Rule's  exclusion  of 
banks  and  financial  institutions.  Section 
455.1(d)(3)  states  that  the  definition  of 
dealer  "does  not  include  a  bank  or 
financial  institution  *  *  *."  The 
guidelines  explain  that  the  "definition  of 
'dealer'  specifically  excludes  banks  and 
financial  institutions  selling  used 
vehicles  forfeited  as  collateral  on 
consumer  loans."  Staff  has  revised  the 
guidelines  to  delete  the  phrase  "forfeited 
as  collateral  on  consumer  loans." 

Although  the  SBP  specifically 
identified  the  sale  of  cars  forfeited  as 
collateral  as  a  type  of  sale  by  banks  that 
would  be  excluded  from  coverage,*  this 
was  only  an  illustration  of  one 
transaction  that  is  excluded.  The  Rule 
itself  imequivocally  excludes  banks  and 
financial  institutions.  Deletion  of  the 
phrase  "forfeited  as  collateral  on 
consumer  loans"  will  eliminate  the 
incorrect  implication  that  a  bank's  sale 
of  used  vehicles  other  than  those 
forfeited  as  collateral  would  be  covered 
by  the  Rule. 


*  See  id  at  457ia 


•  18  CFR  Part  701  (1975). 


^  NADA  was  apparently  under  the  miataiten 
impreaiion  that  the  guideline*  Indicated  that 
warranty  terms  must  sometimes  appear  in  a 
fmancing  agreement.  Illustration  4.1,  which  is  the 
relevant  section,  applied  only  to  the  question  of 
whether  the  i  455.3(b)  disclosure  should  appear  in 
the  financing  agreement 

'  49  FR  at  45706. 
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Second,  staff  revised  its  gutdance 
concerning  sales  at  auctions  to  make  the 
guidelines  consistent  with  the 
Commission's  ruling  in  the  proceeding 
denying  exemptions  to  a  number  of 
automobile  leasing  companies.*  The 
guidelines  previously  stated  that  sales  at 
auctions  are  covered  by  the  Rule  if  the 
auctions  are  open  to  consumers  and 
advertised  to  consumers.  The  revised 
guidelines  eliminate  advertising  as  a 
condition  to  coverage  of  the  Rule  in 
auction  settings  and  state  that  sales  to 
consumers  at  any  auctions  that  are  open 
to  consumers  are  covered  by  the  Rule. 

Finally,  the  staff  made  a  number  of 
nonsubstantive  editorial  changes.  For 
example,  all  of  the  illustrations  are  now 
placed  at  the  end  of  the  text  to  make 
them  easier  to  find  within  the  document. 

C  Conclusion 

In  this  notice,  staff  has  analyzed 
comments  on  its  initial  compliance 
guidelines  for  the  Used  Car  Rule  and  has 
noted  a  number  of  areas  in  which  it 
agrees  that  changes  in  the  guidelines  are 
warranted.  Final  staff  compliance     i 
guidelines  for  the  Used  Car  Rule       | 
incorporating  these  changes  are 
published  in  a  separate  notice  in  the. 
Federal  Re^ster. 

List  of  Subjects  in  16  CFR  i*art  iSS 

Used  cars.  Trade  practices. 

By  (UrectiQn  of  the  CommiBsion. 
Emily  Rock. 
Secretary. 
[Fit  Doc  88-11012  FUed  5-16-88;  8:45  am 


16  CFR  Part  455 


Trade  Reguiaiion  Rule;  Sale  of  Ueed 
Motor  Vehicles 


AQENCV:  Federal  Trade  Commissi 
action:  Fioal  Staff  compliance 
guidelines. 


on. 


:  The  staff  of  the  Federal  Trade 
Commission  publishes  its  staff 
compliance  guidelines  for  the  Used  Car 
Rule  to  provide  assistance  to  industry 
members.  The  views  expressed  in  the 
guidelines  are  those  of  the  staff  only. 
They  have  not  been  approved  or 
adopted  by  the  Commission  and  are  not 
binding  on  the  Commission.  However, 
the  guidelines  will  serve  as  enforcement 
criteria  for  the  staff  in  assessing 


■  Staff  made  ^bUc  iti  enforcement  policy 
regaixiing  coiMumer  sale*  a(  auctioiu  in  a  ttaff 
opinion  letter  to  each  of  tlie  leating  companie*  wtio 
bad  petitioned  for  exemption  from  the  Rule. 


compliance  widi  the  trade  regulation 
rule. 

EFFECnvc  date:  May  17, 1988. 

FOM  FURTHCR  INTOmiATION  CONTACT: 

Joyce  E.  Plyler  (202/326-3021)  or 

Matthew  D.  Gold  (202/32&-3019), 

Attorneys,  Division  of  Enforcement, 

Bureau  of  Consumer  Protection,  Federal 

Trade  Commission,  Washington,  DC 

20580. 

SUPPLEMENTAMY  WiFOmtATKNl: 

Staff  CompiiaiiOB  Guidelines  Outline 

I.  Introduction 

IL  What  Transactiont  Does  the  Rule  Cover? 
A.  "Vehicle"  Defined-Section  455.1(d)(1) 
E  "Used  Vehicle"  Defined— Section 
455.1(d)(2) 

C.  "Dealer"  Defined— Section  455.1(d)(3) 

D.  "Conaiuner"  Defined — Section 
455.1(d)(4) 

E.  Consignment  Sales 

F.  Auctions 

G.  Where  Does  the  Rule  Apply? 

III.  The  Buyers  Guide 

A.  General  Information 

E  Preparing  the  Buyers  Guide 

1.  Buyers  Guide  Format— Section  455.2(a) 

2.  Vehicle  Information— Section  455.2(d) 

3.  Warranty  Information — Section 
455.2(b) 

a.  "As  Is — No  Warranty"  Version 

b.  "Implied  Warranties  Only"  Version 

c.  Filling  in  the  Warranty  Portion  of  the 
Buyers  Gidde 

d.  Unexpired  Manufacturer's 
Warranties 

e.  Mandatory  Warranties 

4.  Service  Contract  Availability 

5.  Dealer  Identification  and  Consumer 
Complaint  Information 

C.  Spanish  Language  Sales — Section  455.5 

D.  How  to  Display  the  Buyers  Guide 

B.  Changes  in  Warranty  Coverage 

IV.  Sales  Contract  and  Warranty  Disckwures 
A  Hw  Used  Car  Rule's  Requirements 

B.  The  Warranty  Disclosure  Rule's 
Requirements 

V.  Contrary  Statements — Section  455.4 

VL  State  Exemption  Petitions— Sectien  tf&fl 
Vn.  Illustrations 

L  Introductioii 

These  staff  compliance  guidelines 
describe  certain  provisions  of  tiie 
Federal  Trade  Commission's  Trade 
Regulation  Rule  Concerning  the  Sale  of 
Used  Motor  Vdiiclet  (die  "Rule"  or 
"Used  Car  Rule").  16  CFR  Part  455. 
which  was  promulgated  on  November 
la  1964.*  The  Used  Car  Rule  became 
effective  on  May  9, 1965.'  Violations  of 


>  W  PR  4SeRZ  (lfiS«).  That  aotioB  included  Hie 
Uaed  Car  Rtde  and  the  Coraaiaaioa't  SUtemeoi  of 
Basis  and  Purpose  concerning  (lie  Rule. 

*  Id.  But  lee  Section  11(G),  infra,  concerning  the 
application  of  the  Rule  within  the  State  cf 
Wisconsin. 


the  Rule  can  result  in  the  fanposition  of 
civil  penalties  of  up  to  $10,000  per 
violation.* 

These  final  guidelines  are  a 
modification  of  the  guidelines  published 
in  the  Federal  Register  on  May  IB,  1987. 
Some  of  the  changes  were  based  on 
several  comments  that  were  received. 
An  analysis  of  those  comments  is 
included  in  a  separate  notice  in  the 
Federal  Register. 

The  guidelines  neither  amend  nor 
modify  the  Rule.  Staff  is  publishing 
these  guidelines  to  provide  assistance  to 
industry  members  in  understanding  the 
Rtile  and  complying  with  its  obligations. 
In  addition,  staff  has  prepared  a 
brochure  entitled  "Facts  For  Business: 
[A]  Dealer's  Guide  to  the  FTC  Used  Car 
Rule,"  designed  to  assist  dealers  in 
imderstanding  the  Rule.  Staff  mailed  a 
copy  of  this  brochure  to  more  than 
89,000  dealers  before  the  Rule  took 
effect  If  you  are  a  new  dealer,  did  not 
receive  this  brochure,  or  need  another 
copy,  you  may  request  a  free  copy  by 
writing  to  the  Publications  Branch. 
Federal  Trade  Commission. 
Washington,  DC  20580.  You  also  may 
request  a  free  copy  of  these  compliance 
guidelines. 

The  views  expressed  in  these 
guidelines  are  those  of  staff  only.  These 
views  have  not  been  approved  or 
adopted  by  the  Commission  and  they 
are  not  binding  on  the  Commission. 
However,  the  guidelines  will  serve  as 
enforcement  criteria  for  staff  in 
assessing  compliance  with  the  Used  Car 
Rule. 

The  Used  Car  Rule  is  primarily 
intended  to  prevent  oral 
misrepresentations  and  unfair  omissions 
of  material  facts  by  used  car  dealers 
concerning  warranty  coverage.  The  Rule 
requires  clear  disclosure  through  a 
window  sticker,  called  the  "Buyers 
Guide,"  of  any  warranty  coverage  and 
the  terms  and  conditions  of  any  dealer- 
offered  warrsBty,  including  the  duration 
of  warranty  coverage  and  the 
perc«itage  of  total  repair  costs  that  the 
dealer  will  pay.  The  Rule  also  requires 
certain  additional  disclosures  aa  the 
Buyers  Guide,  including:  a  suggestion 
that  consumers  ask  the  dealer  if  a  pre- 
purchase  inspection  is  permitted:  a 
warning  against  reliance  on  spoken 
promises  ^t  are  not  confirmed  in 
writing:  and  a  list  of  the  fourteen  major 
systems  of  an  automobile  and  defects 
that  can  occtir  in  these  systems. 

In  addition,  tlw  Role  provides  that  the 
Buyers  Goide  disclosures  are 
incorporated  hito  the  sales  contract 
Dealos  are  required  to  place  a  specific 


two-sentence  disclosure  in  the  sales 
contract  informing  the  purchaser  that,  in 
the  event  of  any  inconsistency  between 
the  Buyers  Guide  and  the  sales  contract 
the  information  on  the  Buyers  Guide  will 
govern.  The  Rule  also  requires  dealers 
to  give  a  copy  of  the  Buyers  Guide 
reflecting  the  final  warranty  terms  to  the 
purchaser. 

When  the  used  car  transaction  is 
conducted  in  Spanish,  the  Rule  requires 
that  the  dealer  display  a  Spanish- 
language  version  of  the  Buyers  Guide  on 
the  vehicle  prior  to  offering  the  vehicle 
for  sale.  The  Rule  includes  a  text  for  the 
Spanish-language  version. 

These  guidelines  explain  the  Rule's 
requirements,  section  by  section.  The 
discussion  includes  illustrations  of  how 
the  Rtde  applies  in  specific  fact 
situations  that  are  faced  by  many 
dealers.  If  further  compliance  questions 
arise,  dealers  may  seek  an  informal  staff 
advisory  opinion,*  or  if  appropriate,  a 
formal  advisory  opinion  from  the 
Conunission,  as  provided  for  in  Section 
1.1  through  1.4  of  the  Commission's 
Rules  of  Practice,  16  CFR  1.1-1.4. 

n.  What  Transactimis  Does  the  Rule 
Cover? 

Generally,  all  sellers  of  used  vehicles 
are  covered  by  the  Rule,  except  those 
who  sell  or  offer  to  sell,  fewer  Uian  six 
(6)  used  vehicles  in  a  twelve  month 
period.  A  used  vehicle  is  any  car.  light- 
duty  van  or  light-duty  truck  diat  has 
been  driven  more  than  the  distance 
necessary  for  test  driving  or  moving  the 
vehicle  prior  to  delivery  to  a  consumer. 

The  following  definitions,  included  in 
the  Used  Car  Ride,  provide  more 
detailed  information  as  to  the  persons, 
firms,  and  vehicles  that  are  covered  by 
the  Rule.  The  Used  Car  Rule  does  not 
affect  the  definitions  of  terms  in  state 
law  such  as  "dealer,"  "used  vehicle," 
"new  vehicle,"  or  "vehicle."  Likewise, 
state  law  definitions  of  the  specific 
terms  set  out  in  S  455.1(d)  of  the  Rule 
have  no  effect  on  the  Used  Car  Rule. 

A.  "Vehicle" Defined— Section 
455.1(d)(1) 

For  the  purposes  of  the  Rule,  a 
•Vehicle"  is  defined  as  "any  motorized 
vehicle,  other  than  h  motorcycle,  with  a 
gross  vehicle  weight  rating  (GVWR)  [die 
loaded  weight]  of  less  dian  6.500  lbs.,  a 
curb  weight  [the  weight  of  an  imloaded 
vehicle]  of  less  than  6,000  lbs.,  and  a 
frontal  area  of  less  Uian  46  sq.  ft."  Thus, 
the  Rule  covers  automobiles,  including 
"classic  cars."  as  well  as  most  light-duty 
vans  and  light-duty  trucks.  Due  to  die 


limit  on  the  vehicle  size  built  into  this 
provision,  large  trucks  and  recreational 
vehicles  generally  are  not  covered. 

Staff  believes  me  Rule  also  does  not 
apply  to  the  sale  of  tractors,  combines, 
tillers,  and  other  vehicles  that  are 
designed  primarily  for  agricultural  use, 
but  which  meet  the  definition  of  the  term 
"vehicle"  tiiat  is  set  forth  in  die  Rule. 
Motorcycles  are  not  covered  by  the 
Rule.  Staff  believes  diat  mopeds,  like 
motorcycles,  also  are  not  covered  by  the 
Rule. 

B.  "Used  Vehicle" Defined— Section 
455.1(d)(2) 

Under  die  Rule,  die  term  "used 
vehicle"  includes  all  vehicles  that  have 
been  "driven  more  than  the  limited  use 
necessary  in  moving  or  road  testing  a 
new  vehicle  prior  to  delivery  to  a 
consumer."  This  definition,  therefore, 
includes  demonstrators  and  company 
cars.*  However,  a  vehicle  sold  as  scrap 
or  for  its  parts  and  not  as  an  operating 
vehicle  is  specifically  excluded  bom  the 
definition  of  used  vehicle,  if  the  dealer 
surrenders  any  tide  documents  to  the 
appropriate  state  authority  and  obtains 
a  salvage  certification.  Illustrations  2.5 
and  2.7  discuss  the  application  of  the 
Rule  to  demonstrator  vehicles, 
niustradon  2.6  discusses  how  the  Rule 
applies  when  a  vehicle  is  transferred 
from  one  dealer  to  another. 

C  "Dealer"  Defined— Section  455.1(d)(3) 

Under  die  Rule,  die  term  "dealer" 
includes  any  person  or  business  that  is 
presendy  selling  or  offering  for  sale  a 
used  vehicle,  after  having  sold  or  offered 
for  sale  five  or  more  used  vehicles 
during  the  previous  twelve  months.  In 
other  words,  a  person  or  business 
becomes  a  "dealer,"  for  purposes  of  the 
FTC  Used  Car  Rule,  upon  offering  for 
'  sale  the  sixth  used  vehicle  in  twelve 
months.  The  Rule  does  not  impose  any 
requirements  on  persons  or  businesses 
that  offer  fewer  than  six  used  vehicles 
for  sale  in  twelve  months.  Illustrations 
2.1  and  2.2  discuss  this  provision  of  the 
Rule. 

The  Used  Car  Rule's  definition  of 
"dealer"  specifically  excludes  banks 
and  financial  institutions  selling  used 
vehicles.  However,  the  Rule  applies  to 
the  retad  sale  of  used  vehicles  by 
affiliates  and  subsidiaries  of  banks  or 
financial  mstitutions.  Illustration  2.11 
discusses  die  application  of  the  Rule  to 
banks. 


MSU.S.a4S(n>)(l)(A). 


*  Staff  may  be  contacted  at  the  address  listed  in 
the  beginning  of  these  guidtiines.  under  the  heading 
"For  further  Information." 


*  As  used  in  these  guidelines,  the  terra 
"demonstrator"  refers  to  "new"  vehicles  that  have 
never  been  sold  to  a  retail  customer,  but  have  been 
driven  for  purposes  other  than  test  drives  or 
moving.  This  may  include  use  by  the  dealer,  the 
dealer's  employees,  the  dealer's  corporate  ofBcer*. 
or  anyone  else. 


Section  455.1(d)(3]  of  die  Rule  also 
excludes  sales  of  used  vehicles  by  a 
business  to  its  own  employees.  In 
addition,  die  term  "dealer"  excludes  a 
lessor  offering  to  sell  a  leased  vehicle  to 
any  of  die  follonving  parties:  (1)  The 
lessee;  (2)  an  employee  of  the  lessee:  or 
(3)  a  buyer  prociued  by  die  lessee.* 
Sales  and  offers  for  sale  by  lessors  to  all 
other  parties  are  covered  by  die  Rule.  U 
a  lessee  offers  for  sale  (other  than  to  its 
employees)  more  than  five  leased 
vehicles  within  a  twelve  month  period, 
the  lessee  most  comply  with  the  Rule 
because  the  lessee  fits  the  definition  of 
"dealer"  and  is  not  specifically 
excluded.  Illustration  2.8  discusses  how 
the  Rule  applies  to  the  sale  of  leased 
vehicles. 

D.  'X^onsumer"  Defined— Section 
455.1(d)(4) 

For  purposes  of  die  Used  Car  Rule,  die 
term  "consumer"  is  broadly  defined  to 
include  any  person  who  is  not  a  used 
vehicle  dealer.  Section  455.2(a)  of  the 
Rule  requires  you  (die  dealer)  to  prepare 
and  display  a  Buyers  Guide  before 
offering  to  sell  a  used  vehicle  to  a 
consumer.  In  die  Statement  of  Basis  and 
Purpose,  the  Commission  indicated  that 
the  term  "consumer"  also  includes  small 
businesses.  49  FR  45692, 45708  (1984).  ff 
you  are  offering  to  sell  a  used  vehicle 
only  to  another  dealer,  the  Rule  does  not 
apply  to  die  sale  of  that  vehicle. 
Illustrations  2.3  and  2.4  highlight  diis 
provision  of  the  Rule. 

E.  Consignment  Sales 

Before  you  offer  to  sell  a  used  vehicle 
that  you  have  on  your  lot  through  a 
consignment,  power  of  attorney  or  other 
such  agreement  the  Ride  requires  you  to 
prepare  and  display  a  Buyers  Guide. 
The  point  to  remember  is  that  whenever 
you.  the  dealer,  offer  to  sell  a  used 
vehicle  to  a  consumer,  you  are 
responsible  for  making  sure  that  there  is 
full  compliance  with  die  Rule.  If  you  are 
a  dealer  who  consigns  a  car  to  another 
dealer  for  sale  to  a  consumer  on  your 
behalf,  both  you  and  the  other  dealer 
are  responsible  for  complying  with  the 
Rule. 

F.  Auctions 

The  Rule  does  not  apply  if  you  offer  to 
sell  a  vehicle  through  an  auction  that  is 
open  only  to  other  dealers.  It  does  apply 
when  your  vehicles  are  offered  f^r  sale 
at  an  auction  that  is  open  to 
consumers.^ 


*  See  Statement  of  Basis  and  Purpose,  49  FR  at 
45708. 

*  See  52  FR  34766  (1967)  (Commissioo  declined  to 
exempt  from  the  Used  Car  Rule  sales  to  consimiers 
of  used  vehicles  st  auctions  that  are  open  to 
consumers.) 
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The  auctkm  company  is  also  covered 
by  the  Rale  if  it  has  •old  or  offered  to 
sell  six  or  more  used  vehicles  to  i 

consumers  within  a  twelve  month 
period,  la  this  case,  as  with  consignment 
sales,  both  you  and  the  auction 
company  oe  responsible  for  con^ijrii^ 
with  the  Ride  See  Illustrations  2.9-Z.lO 
for  a  farther  discussion  of  sales  dirough 
aiictions. 

G.  Where  Does  the  Rule  Apply? 

The  Used  Car  Rule  was  issued  by  the 
FTC  based  upon  two  sources  of 
authority:  Section  109(b)  of  the 
Magnuson-Moss  Warranty  Act,  15 
U.S.C  2308(b).  and  section  18  of  the 
Federal  Trade  Commission  Act,  15 
U.S.C.  57a.  These  Acts  apply  in  all  50 
states,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the  U.S. 
Virgin  Islands,  Guam  and  American 
Samoa.  15  U.S.C.  2301(15).  In  addition, 
the  Rule  covers  vehicles  exported  from 
the  United  States  for  sale  at  military 
post  exchanges.  16  CFR  700.1(i). 

Therefore,  with  the  exceptions  of 
Wisconsin  and  Maine,  which  have  been 
granted  statewide  exemptions,  the  Used 
Car  Rule  apphes  in  each  of  these 
jurisdictions.  The  Commission  granted 
these  exemptions  under  {  455.6  of  the 
Rule,  based  on  the  Bnding  that  the 
relevant  law  in  each  state  "affords  an 
overall  level  of  protection  to  consumers 
that  is  as  ^eat  as,  or  greater  than,  that 
afforded  by  dw  Used  Car  Rule."  51 FR 
20836,  20943  (1986);  53  FR  16390, 16394 
(1988). 

nL  The  Buyais  Giade  i 

A.  General  Information 

Section  455.2  of  the  Rule  requires 
dealers  to  prepare  and  display  a 
window  sticker  called  the  "Buyers 
Guide"  before  offering  a  used  vehicle  for 
sale  to  a  consumer.  The  Buyers  Guide 
must  disclose  whether  any  warranty  is 
offered  and  the  basic  terms  of  any 
warranty.  If  the  dealer  does  not  provide 
an  express  warranty,  then  the  Buyers 
Guide  must  indicate  diat  the  vehicle  is 
being  offered  for  sale  "as  is"  (with  no 
express  or  implied  warranties),  or  with 
only  the  applicable  "implied  warranties" 
required  by  state  law.  Each  of  these 
terms  is  explained  on  the  Buyers  Guide. 

The  Buyers  Guide  also  includes 
several  additional  disclosures,  including: 
A  bst  of  the  fourteen  major  systems  of 
an  automobile  and  defects  that  can 
occur  in  these  systems;  a  suggestion  that 
consumers  ask  the  dealer  if  a  pre- 
purchase  inspection  is  permitted;  and  a 
warning  against  reliance  on  spoken 
promises  that  are  not  confirmed  in 
writing.  Finally,  at  the  time  of  sale,  the 
dealer  must  give  the  buyer  the  original 


Buyers  Guide  (or  an  accurate  copy)  that 
was  diqilayed  on  the  vehicle.  This 
Buyers  Guide  must  reflect  the  final 
warranty  terras  agreed  on  between  the 
buyer  and  seHer. 

B.  Preparixig  the  Buyers  Guide 

Section  4S5.2(a)  of  the  Rule  explains 
how  to  fill  in  the  Bayers  Guide.  You 
must  complete  four  diffierent  parts  of  die 
preprinted  Buyns  Guide:  (1)  Vehicle 
information;  (2)  warranty-information; 
(3)  servce  contract  availability;  and  (4) 
dealer  identification  and  consumer 
complaint  information. 

1.  Buyers  Guide  Format — Section 
455.2(a) 

The  Rule  requires  dealers  to  use  the 
exact  format  for  the  Buyers  Guide  that  is 
shown  in  the  Rule.  The  text  of  the  Rale 
contains  a  model  Bayers  Goide.  ia  iMth 
English  and  Spanish,  and  also  provides 
spaafic  printing  instructions.  Dealers 
may  print  their  own  Buyers  Guides  or 
get  copies  from  any  other  source,  such 
as  trade  associations  and  from 
companies. 

All  Buyers  Guides  must  comply 
exacUy  with  the  standardized  wording, 
type  style,  type  size,  and  format 
required  by  the  Rule.  Section  456.2(a)(2] 
of  the  Rule  requires  that  the  Buyers 
Guide  be  printed  in  100%  black  ink  on 
white  stock  that  is  at  least  11  inches 
hi^  and  7V*  inches  wide.  Dealers  also 
may  post  a  completely  separate  window 
sticker  to  make  other  truthful  and  non- 
deceptive  information  known  to  the 
consumer,  crs  long  as  that  information 
does  not  conflict  with  the  Buyers  Guide 
and  the  sales  contract 

2.  Vehicle  Information — Section  455J!(d) 

In  the  spaces  provided  at  the  top  of 
the  Buyers  Guide,  fill  in  the  vehicle 
make,  model,  model  year,  and  vehicle 
identification  number  (VIN).  You  may 
write  in  a  dealer  stock  number  in  the 
space  provided  or  you  may  leave  this 
space  blank. 

3.  Warranty  Information — Section 
455.2(b) 

a.  "As  la — No  Warranty"  version.  If 
you  offer  a  vehicle  "as  is,"  which  means 
without  any  express  or  implied 
warranties,  mark  the  box  provided  next 
to  the  "As  Is — No  Warranty"  disclosure. 
The  Used  Car  Rule  does  not  affect  any 
state  law  that  requires  you  to  use 
special  language  or  a  separate  form  to 
make  an  effective  "as  is"  sale.  "As  is" 
disclosures  will  excuse  you  from 
liability  under  state  law  only  if  you 
follow  state  law  requirements  for 
making  the  disclosure.  Illustration  3.2 
further  discusses  this  portion  of  the 
Rule. 


b.  Implied  Warranties  Only"  veaion. 
Some  states  limit  or  prohibit  the  sale  of 
used  vehides  "as  is."  The  Used  Car  Rule 
does  not  override  sucii  state  laws.  In 
those  states  §  455.2(b)(lKii)  of  die  Ride 
requires  you  to  use  the  version  of  the 
Buyers  Guide  containing  the  follewiag 
"Implied  Warranties  OEdy"  heaffing 
instead  of  the  "As  Is— No  Warranty" 
heading: 

Implied  Wairantiea  Only.  Tfaia  means  that 
the  diealer  does  not  make  any  specific 
promises  to  flx  tilings  that  need  repair  when 
you  buy  the  vehicle  or  after  the  time  of  sale. 
But  state  law  "implied  warranties"  may  give 
you  some  rights  to  have  the  dealer  take  care 
of  aerious  problems  that  were  not  apparent 
when  you  brao^t  the  vehicle. 

If  you  are  not  offiering  an  express 
warranty,  the  "Implied  Warranties 
Only"  box  must  be  checked.  If  you  offer 
an  express  warranty,  check  the 
"Warranty"  box  on  this  Buyers  Guide. 

In  states  that  allow  "as  is"  sales  you 
also  must  use  the  "Implied  Warranties 
Only"  beading  when  you  choose  to  offer 
only  implied  warranties.  If  a  state 
allows  "as  is"  sales  for  some,  but  not  all. 
used  vehicles,  you  may  use  an  "As  Is — 
No  Warranty"  Buyers  Guide  on  those 
vehicles  diat  the  state  will  allow  you  to 
seU  "as  is." 

Buyers  Guides  with  the  "Implied 
Warranties  Gbily"  heading  are  available 
from  the  same  sources  that  supply  the 
"As  Is — No  Warranty"  version  of  the 
Buyers  Guide.  Alternatively,  dealers 
could  have  the  "Imi^ed  Warranties 
Only"  disclosure  printed  on  labels,  and 
then  simply  affix  these  labels  to  the 
Buyers  Guide,  covering  up  the  "As  Is— 
No  Warranty"  state.  Illustration  3.1 
discusses  use  of  Buyers  Guides  with  the 
"Implied  Warranties  Only"  heading. 
Appendix  A  gives  an  example  of  the 
"Implied  Warranties  Only"  Buyers 
Guide. 

c.  Filling  in  the  Warranty  Portion  of 
the  Buyers  Guide.  Dealers  who  offer  a 
warranty  on  the  vehicle  must  mark  the 
large  box  next  to  the  word  "warranty," 
and  complete  the  other  parts  of  the 
warranty  section  of  the  Buyers  Guide. 
Section  45Su:(b).  First  mark  one  of  the 
smaller  boxes  to  indicate  whether  the 
warranty  offered  is  "iPull"  or  "Limited." 
Section  455.2(bH2Hi)-  Under  federal  law 
your  warranty  is  "full"  if  each  of  the 
following  five  statements  about  your 
warranty's  terms  and  conditions  is 
true:* 


*  ThsM  standards  an  set  oat  in  section  104  of  the, 
MayiusM  Moss  Wanwity  Act  IS  U.&C.  2304.  The 
Magnuson-Mou  Act  do«s  ao(  apply  to  vehides 
manufactured  before  July  4, 1975.  llierefore,  in 
offering  such  vehicles  for  sale,  dealers  are  not 
required  to^ndicate  whether  the  warranty  offered  is 

CoaUmwd 


(1)  Yoa  provide  warranty  service  to 
anyone  w^owm  the  vdnde  daring  the 
warranty  period,  when  they  report  a 
problem. 

(2)  You  provide  warranty  service  free 
of  chargB,  induding  sudi  costs  as 
returning  the  vcfaiele  or  removng  and 
reuistaliing  a  "covered"  system  when 
necessary. 

(3)  You  provide,  at  the  coBsmner's 
choice,  either  a  rqriacaoent  or  a  fidl 
refund  if  you  are  unable^  aAer  a 
reasonable  number  of  tries,  to  repajr  the 
vehicle. 

(4)  You  do  not  require  consimiers  to 
perform  any  duty  as  a  jveconditiMi  for 
receiving  service,  except  noti^ring  yon 
that  service  is  needed,  unless  you  can 
demonstrate  that  the  doty  is  rsnonabie. 

(5)  You  do  net  limit  the  dontion  of 
implied  worantiea. 

If  any  one  of  theaestatenents  is  net 
true,  then  your  wemuity  is  "linitsd."  A 
"limited"  warranty  tells  your  castimers 
that  then  an  lome  costs  or 
responsibilities  that  you  will  not  covet 
for  diespedfiod  ^slcns. 

A  "fiill"  or  "limited"  wamirty  need 
not  cover  the  entire  vehicle.  You  may 
give  a  "full"  wrairanty.  on  some  systems, 
and  a  "limited"  warranty  on  others.  If 
most  systems  are  covered  by  a  "limited" 
warranty,  check  the  limited  warrmty 
box.'  and  list  which  systems  will  be 
covered  by  a  full  warranty.  See 
Illustration  3j4  for  an  additional 
discussion  of  this  issue. 

Second,  fill  in  the  percentage  oC  the 
repair  cost  that  wiD  be  paid  by  die 
dealer.  For  exao^le,  "I^  dealer  %vin 
pay  100%  of  die  labor  and  100%  of  die 
parts  *  *  *."  *  See  Illustration  3.6  for  a 
discussion  of  how  &e  Rule  applies  to 
the  use  of  a  dediutible.  Section 
455.2(b)(2)(iv). 

Third,  indicate  which  of  die  specific 
systems  are  covered.  Do  not  use 
shordiand  terms  such  as  "drive  train"  or 
"power  train".  Rather,  faidlcate  the  exact 
systems  [e.g^  frame  and  body,  l»ake 
systems,  etc.)  Uiat  are  covered  A  list  of 
the  majorsystems  of  an  automobOe  is 
printed  on  die  back  of  die  Bikers  Guide. 
Those  terms  may  be  used  to  indicate  die 
specific  systems  covered  by  the 
warranty.  Blustration  3.5  provides  an 
explanation  of  how  to  disclose  the 
systems  covered.  Section  455J!(b)(Z)(ii). 

Some  dealers  may  wish  to  ivovide 
warranty  coverage  for  scnne  systems  of 
a  used  vehiclie  and  at  the  same  time 


"full"  or  llnltML''  Rather,  dealers  may  simply  cross 
out  the  samstrir  aa^ltiAed'' laavtaS  M  tke 
lenn   wvnvny.   nvwvwv  m  oanriiiwmoDi  oi 
the  Used  Car  Rde  apply  to  sales  of  SDCb  vefaicies. 

*  The  Used  Car  Rula  does  not  raqntn  that  a 
dealer  pay  any  spedfk  percentage  of  repair  or  labor 
costs.  The  figare  in  the  example  is  provided  only  for 
illustration. 


disdaim  all  other  express  or  implied 
warranty  coverage  for  the  other  systems 
of  the  car.  A  dealer  may  use  the  space 
provided  far  warranty  disclosures  to 
write  in  any  disclaimera  or  exdudons. 
You  may  enlarge  the  Buyers  Guide,  if 
necessary,  to  pnnride  additional 
warranty  information.  Illustration  3.3 
further  discusses  this  issue. 

Fourth,  indicate  the  duration  of  the 
warranty.  For  example.  "30  days  or  1.000 
miles,  whichever  occurs  first"  If  there 
are  different  durations  for  different 
sjrstems,  write  out  each  different 
duration.  If  the  duiatioB  of  the  warranty 
is  the  same  for  all  systems  covered  by 
the  warranty,  yoa  need  only  write  the 
duration  once.  Section  4S5.2(b)(2Uiii). 

d.  Unexpired  Manufacturer's 
Warranties.  If  you  dioose.  you  may 
disdose  unejqiired  maau&tcturer's 
warranties  in  the  warranty  section  of 
the  Biiyers  Guide.  To  disdose  that  a 
manufacturer's  warranty  still  applies  on 
a  used  vehide.  staff^auggests  that 
dealers  use  one  of  two  mediods. 
depending  on  whether  the  dealer  offers 
a  warranty  in  additicm  to  the  unexpired 
maniidbctarer's  warranty.  Section 
455.2a»M2}(v), 

First  if  additional  warranty  coverage 
is  not  offered  by  the  dealer,  the  dealer 
shoidd  check  the  large  box  to  indicate 
that  a  "warranty"  is  offered,  and  then 
simply  fill  in  (with  a  rubber  stamp,  if 
desired)  the  follomng  statement  which 
is  set  forth  in  {  4S5.2(b)(Z)(v]: 

MANUFACrURER'S  WARRANTY  8TIU. 
APPLIES.  The  mann&ctniar'sac^Binal 
warranty  has  not  expired  oo  tlie  vehide. 
Consult  the  manuhcturer's  warranty  booklet 
for  details  as  to  warranty  coverage,  service 
location,  etc 

Separately,  and  beneath  that 
statement  the  dealer  may  add  the 
following  language,  but  only  if  permitted 
by  state  law  to  aell  a  used  vehicle  on  an 
"as  is"  basis: 

The  dsaletship  itsdf  aawBCs  no 
responsibility  for  any  le^aits.  ragardlesS  of 
any  oral  statamants  about  tlia  vehide.  All 
warranty  coverage  cooms  from  the  unexpired 
manuiactnrer's  warranty. 

An  example  of  a  completed  Buyers 
Guide  with  this  language  is  included  as 
Appendix  B  to  these  guidelines. 

Second,  if  a  deelerdiip  warranty  is 
ofhred  and  the  dealer  also  diooses  to 
disdose  the  unexpired  manufacturer's 
warranty,  the  dealer  shoidd:  (1)  Mark 
the  large  box  to  faidicate  that  a 
"warranty"  is  offered,  and  fully 
complete  the  rest  of  the  Bayers  Guide's 
warranty  section,  indicating  whether  the 
dealer's  warranty  is  full  or  hmited,  wdiat 
percentage  of  parts  and  labor  are 
covered,  the  systems  covered,  and  the 
duration  of  coverage,  as  required  by 


S  455.2(b)  of  die  Rule:  and  (2)  fm  in  (widi 
a  rubber  stamp,  if  desired)  the 
unexpired  manufacturer's  warranty 
statement  bdow  the  dealer's  warranty 
disdosure.  An  example  of  a  complet^ 
Buyers  Guide  with  this  language  is 
induded  as  Appendix  C  to  these 
guidelines. 

e.  Mandatory  Warranties.  Althou^ 
the  Used  Cat  Rule  does  not  require 
dealen  to  disdose  on  the  Buyers  Guide 
warranties  that  are  the  respondbihty  of 
another  party,  such  as  the  manufacturer, 
the  Rule  does  require  dealers  to  disdose 
information  about  all  warranty  coverage 
that  they  provide.  Therefore,  if  federal, 
state,  or  local  laws  require  you  to  give  a 
specific  warranty  on  a  used  whide  that 
you  offer  for  sale,  you  must  briefly 
describe  this  warranty  on  the  Boyen 
Guide.*"  Section  455i(bK^.  This 
warranty  information  should  be 
includisd  in  the  "systems  covered/ 
duration"  portion  at  the  Boyen  Coide.  If 
necessaiy,  you  may  enlarge  the  "system 
covered/duration"  portion  of  the  Buyen 
Guide  to  acoemmodate  additional 
warranty  information.  You  also  most 
fully  comply  with  disclosure 
requirements  of  the  state  or  local  law. 
For  exaii^>le.  you  must  coaoply  with  a 
state  or  local  law  that  requfres  yoa  to 
give  the  consumer  a  separate  warranty 
document** 

4.  Service  Contract  AvailabiMty 

A  "service  contract"  is  defined  in 
Section  455.1(d)(7)  of  die  Used  Car  Rule 
as  "a  confract  in  writing  for  any  period 
of  time  or  any  specific  mileage  to  refund, 
repair,  replace,  or  maintain  a  used 
vehicle  [whidi  is]  provided  at  an  extra 
charge  beyond  the  price  of  the  used 
vehicle. "  (emphasis  added).  Although  a 
warranty  also  may  provide  such 
protection  it  is  distinguishable  fi^nn  a 
service  confract  because  it  is  provided 
at  no  extra  chai^ge  beyond  the  price  of 
the  vehide. 

If  you  offer  a  service  contract  on  a 
particdar  vehide.  1 465,2(bK3)  requires 
you  to  mark  the  box  provided  on  tlie 
Buyere  Guide,  next  to  the  following 
disdosure: 

ffiRVICE  CONTRACT.  A  service  contract 
is  availat>le  at  an  extra  charge  on  this  vaUde. 
If  you  buy  a  service  contract  within  90  days  of 
the  time  of  sale,  state  law  "implied 
warranties"  may  give  you  additional  rights. 


'0  For  one  exampia,  sec  New  York  GsMral 
Business  Law  Sactioa  19S-b.  This  provision  of  F4ew 
York  law  mjaiias  dealers  to  give  cuusauieis  written 
wsrrantiaa  oovsriag  sa^w  machaiifcal  systems  of 
any  used  weUda  that  is  soM  for  over  Si  joa 

>■  Sm,  *9,  New  York  General  Business  Law 
Section  19S-b(b). 


I 
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Remember  When  a  dealer  enters  into 
a  service  contract  with  a  consumer 
within  90  days  of  selling  the  vehicle, 
federal  law  prohibits  the  dealer  from 
disclaiming  implied  warranties  on  the 
systems  covered  in  that  service  contract 
For  example,  if  you  are  a  dealer  who 
sells  a  car  "as  is,"  the  car  normally  will 
not  be  covered  by  implied  warranties 
(assuming  that  state  law  permits  "as  is" 
sales).  But  if  you  also  enter  into  a 
service  contract  covering  the  engine  for 
six  months,  you  automatically  provide 
an  implied  warranty  on  the  engine. 

If  you  are  in  a  state  that  regulates 
service  contracts  as  the  "business  of 
insurance."  you  need  not  include  the 
service  contract  disclosure  on  your 
Buyers  Guides.  Section  455.2(b)(3).  In 
those  states,  you  have  the  option  to 
check  the  box  next  to  the  service 
contract  disclosure,  cross  out  the  service 
contract  disclosure,  delete  it  from  the 
Buyers  Guide,  or  do  nothing  to  change 
the  pre-^rinted  Buyeis  Guide  that  you 
have  obtained.  '■ 

5.  Dealer  Identification  and  Consumer 
Complaint  Information 


Put  the  name  and  address  of  your 
dealership  in  the  space  provided  on  the 
back  of  the  Buyers  Guide.  If  you  do  not 
have  a  dealership,  use  the  name  and 
address  of  your  place  of  business  (for 
example,  your  service  station)  or  your 
own  name  and  home  address.  Section 
455.2(c). 

In  the  space  provided  below  the 
dealer's  name  and  address,  you  must 
put  the  name  and  telephone  number  of 
the  person  to  contact  if  the  buyer  has  a 
complaint.  You  might  want  to  include 
the  position  of  the  person  to  be 
contacted,  along  with  their  name,  so  that 
consumers  will  know  who  to  contact  if 
the  individual  named  has  left  the 
dealership.  Section  455.2(e). 


C.  Spanish  Language  Sales— Section 
455.5 

Section  455.5  of  the  Rule  sets  forth  a 
Buyers  Guide  in  Spanish  that  must  be 
used  by  a  dealer  who  conducts  a  sale  in 
Spanish.  From  a  practical  standpoint, 
dealers  must  post  both  the  English  and 
Spanish  versions  of  the  Buyers  Guide 
where  a  substantial  number  of  sales  are 
made  in  both  languages.  See  Illustration 
3.10  for  a  further  discussion  of  this 
provision  of  the  Rule. 

D.  How  to  Display  the  Buyers  Guide 

The  Buyers  Guide  must  be  displayed 
in  a  side  window  of  the  vehicle  so  diat 
the  front  side  (with  the  title  "Buyers 
Guide")  faces  the  outside.  You  may 
display  copies  of  both  the  front  and 
back  of  the  Buyers  Guide  so  that  both 


'  sides  can  be  read  from  outside.  Section 
455.2(a)(1). 

The  Biuyers  Guide  should  be  firmly 
affixed  to  the  inside  of  the  side  window. 
This  may  be  accomplished  using  any 
method  you  select,  such  as  tape,  light 
glue,  etc.  If  desired,  you  may  display  the 
Buyers  Guide  inside  a  clear  plastic 
sleeve  which  holds  the  Buyers  Guide 
against  the  inside  of  the  side  window.  If 
necessary,  the  form  may  be  removed 
fix>m  the  window  temporarily  during  a 
test  drive,  but  you  must  return  it  to  the 
window  as  soon  as  the  test  drive  is  over. 

E.  Changes  in  Warranty  Coverage 

If  you  and  the  buyer  agree  to  any 
changes  in  the  warranty  that  was 
described  on  the  Buyers  Guide,  you 
must  write  those  changes  onto  the 
Buyers  Guide.  Section  455.2(b)(2)(v) 
(paras.  2-3).  If,  for  instance,  the  car  was 
originally  offered  with  a  warranty,  but 
following  negotiations  it  was  actually 
sold  without  a  warranty,  cross  out  the 
offered  warranty  and  mark  the  "As  Is — 
No  Warranty"  or  "Implied  Warranties 
Only"  box,  as  appropriate.  If  you  first 
offer  the  vehicle  for  sale  "as  is"  (or  with 
only  implied  warranties),  but  then  sell  it 
with  a  warranty,  simply  cross  out  the 
box  for  the  "As  Is — No  Warranty" 
Disclosure  (or  the  "Implied  Warranties 
Only"  disclosure)  and  fill  in  the 
warranty  terms.  In  these  cases,  be  sure 
that  the  Buyers  Guide  that  you  give  to 
the  buyer  accurately  reflects  the  final 
warranty  terms.  Appendix  D  and 
Illustrations  3.7  and  3.8  further  explain 
this  provision  of  the  Rule. 

In  addition  to  noting  any  agreed-upon 
changes  in  warranty  coverage  on  the 
Buyers  Guide,  you  must  remember  to 
include  the  final  warranty  terms  in  your 
sales  contract  or  separate  warranty 
document  Section  455.4.  Your  contract 
with  the  consumer  may  include  several 
documents.  It  might  include  a  "sales 
contract"  as  well  as  a  separate  warranty 
document  that  gives  detailed  warranty 
information.  Whether  you  make 
warranty  disclosures  in  the  sales 
contract  or  in  a  separate  warranty 
document  you  must  remember  to  make 
any  necessary  changes  to  the  warranty 
information  to  reflect  the  final  warranty 
terms  after  negotiations  with  the 
customer.  Sales  confract  and  warranty 
disclosures  are  discussed  in  more  detail 
in  the  next  section. 

IV.  Sake  Contract  and  Wananty 
Disclosuies 

A.  The  Used  Car  Rule's  Requirements 

Pursuant  to  §  455.3(b)  of  the  Rule, 
information  on  the  Buyers  Guide  will 
override  any  confrary  provisions  that 
there  may  bie  in  the  sales  contract  To 


inform  consumers  of  this  provision  of 
the  Used  Car  Rule,  you  must  place  the 
disclosure  that  follows  in  the  sales 
contract  In  a  conspicuous  manner 

The  information  you  see  on  the  window 
foim  for  this  vehicle  is  part  of  this  contract 
Infonnation  on  the  window  form  overridea 
any  contraiy  provisions  in  the  contract  of 
sale.'* 

See  Illustration  4.1  for  a  discussion  of 
whether  a  financing  document  must 
contain  the  disclosure. 

B.  The'Warranty  Disclosure  Rule's 
Requirements 

If  you  offer  a  warranty,  you  must 
comply  with  the  Federal  Trade 
Commission's  Warranty  Disclosure 
Rule.  16  CFR  Part  701.  The  disclosures 
required  by  this  Rule  may  be  placed  in 
the  "sales  contract"  or  in  a  separate 
warranty  document  but  they  must  all 
appear  together  in  the  same  document 
Specifically,  in  simple  and  readily 
understood  language,  your  warranty 
document  must: 

(1)  State  whether  the  warranty  offered 
is  "fidl"  or  "limited." 

(2)  Indicate  the  percentage  of  the 
repair  costs  that  you  will  pay. 

(3)  List  die  specific  systems  that  are 
covered  by  the  warranty. 

(4)  List  any  parts  or  systems  that  are 
excluded  frmn  coverage  under  the 
warranty,  if  it  is  necessary  for 
clarification.  For  example,  "battery  not 
covered." 

(5)  Indicate  the  duration  of  warranty 
coverage  for  each  of  the  covered 
systems. 

(6)  Explain  how  a  customer  gets 
warranty  service.  Include  your 
company's  name,  address,  and  die 
telephone  number  of  the  person  to  call 
concerning  warranty  service. 

(7)  Include  the  following  disclosure: 
'Tills  warranty  gives  you  specific  legal 
rights,  and  you  may  also  have  other 
rights  which  vary  from  state  to  state." 

(8)  Disclose  all  obligations  Uiat  die 
consumer  has.  if  any,  as  a  condition  to 
obtaining  warranty  service. 

(9)  Include  the  following  disclosure 
only  if  you  wish  to  limit  the  duration  of 
implied  warranties:  "Some  states  do  not 
allow  limitations  on  how  long  an 
implied  warranty  lasts,  so  the  above 
limitation  may  not  apply  to  you." 

(10)  Include  the  following  disclosure 
only  if  you  wish,  to  exclude  or  limit 
consequential  or  inddentd  damages: 


"  IS  CFR  45SJ(b).  The  SfMiiUh  tnnalation  of  tiiia 
dladoMin  is:  l»  infonnadon  qua  apareca  an  la 
ventanilla  da  aata  vaUculo  fonna  parta  da  aata 
cootrata  La  Infonnadon  contanida  en  al  fonnulario 
d«  la  ventanilla  anula  coalquiar  prevision  qua 
eatableica  lo  cantmto  y  qua  aparesca  an  d 
cootralo  da  venta. 


"Some  states  do  not  allow  die  exclusion 
or  linntation  of  inddentai  or 
consequential  damages,  so  the  above 
limitation-may  not  apply  to  yon." 

(11)  Indicate  who  is  covered  by  the 
warranty,  if  you  choose  to  limit  die 
coverage.  For  example,  "warranty 
covers  only  the  original  purchaser"  or 
"commerdial  use  excluded." 

Put  into  the  warranty  document 
everything  that  you  will  do  and 
everything  that  you  expect  your 
customers  to  do  under  the  warranty. 
Make  sure  that  your  cuatamers  can  find 
each  item  (rf  information  in  the  warranty 
easily. 

The  Pedenl  Trade  Commission  has 
prepared  several  publication*  that  aiao 
may  help  you  to  omply  with  the  laws 
and  reguhtiona  governing  warranties. 
"Writing  Readable  Wananties"  is 
available  for  $2j00,  from  the 
Superintendent  of  Documents, 
Washington,  DC  20402,  GPO  Order  #: 
018-000-000008-1.  "A  Bosinessperaoa's 
Guide  to  Federal  Warranty  Law."  GPO 
Order  #:  018-008-00324^  it  available 
for  tl.50,  alao  frtun  the  Superintendent 
of  Docoraenta.  A  suiqilement  to  that 
publication,  rawitaiwing  the  relevant 
statutes  and  nsgidations,  is  available  at 
no  charge  from  die  Publtoations  H— nrb. 
Federal  Tirade  Commission, 
Washington.  DC  20580. 

'  You  may  also  want  to  consult  your 
lawyer  to  be  sure  that  your  warranty 
meets  all  the  requirements  of  both 
Federal  and  state  laws. 

V.  Contrary  SUtenwnts— Sectkm  4SSA 

Section  456.4  of  the  Rule  prohibits 
dealers  from  making  "any  statements, 
oral  or  written,  er  t«d({{ng]  other  actions 
which  alter  or  contradict  the  disdosores 
required  by  §§  466.2  and  455.3  (of  die 
Rule)."  For  example,  yen  may  not  write 
that  there  is  a  warranty  on  the  Buyers 
Guide,  bnt  disdaim  all  warranties  in  the 
contract  of  sale.  As  discussed  in  section 
IV(A)  of  these  guidelines,  the 
information  on  the  Buyers  Guide 
supercedes  oontrarjr  infoiraatkm  in  the 
conti-act  under  f  465.3(b)  of  the  Rule. 
However,  staff  does  not  faiterpret  f  465.4 
to  mean  that  the  Used  Car  Ride 
prohibit*  a  dealer  from  repairing  a 
vehide  that  was  sold  "as  is." 

VL  State  Examptioa  Petidons^-Section 
455.S 

The  Used  Car  Rule  includes  a  specific 
provision  that  sets  out  the  standards  for 
granting  ataCewride  exempdoBs  from  the 
Rule.  Thi*  provision  States  that  the  Used 
Car  Rule  will  not  be  in  effed  in  a  state, 
to  the  extant  specified  by  the 
Commission,  where: 


(1)  There  is  a  state  reqnkement  in 
effect  whidi  applies  to  any  transaction 
to  which  this  rule  appUes,  and 

(2)  That  state  requirement  affords  an 
overall  level  of  protection  to  consumers 
which  is  as  great  as,  or  greater  than,  the 
protection  afforded  by  [the  Used  Car] 
Rule;  *  *  *  for  as  long  as  die  State 
administers  and  enforces  effectively  the 
state  requirement 

Final  staff  guidelines  for  state 
exemption  petitions  have  been 
develop|ed  for  the  Commission's  Trade 
Regulation  Rule  Concerning  Funeral 
Industry  Practices.  16  CFR  Part  453  (die 
"Funeral  Rule").  The  state  exemption 
provision  in  the  Funeral  Rule  (18  CFR 
453.9)  is  virtually  identical  to  die  Used 
Car  Rule  provision  (16  CFR  455.6). 
Therefore,  staff  recommends  that  states 
that  ^re  interested  in  filing  a  petition  for 
statewide  exenqgtion  fnnn  the  Used  Car 
Rule  ponsult  the  state  exemption 
guid^es  for  die  Funcval  Rule  fat  more 
detailed  information  about  {  455.6  of  the 
Rule  These  guidelines  (published  at  50 
FR 12521  (1965))  provide  an  analysis  of 
the  procedures  and  materials  that  staff 
believes  are  relevant  to  an  exemption 
proceeding. 

Vn.  Btestiatfau 

When  Does  the  Rule  Apply? 

Illustmtitm  2.1:  You  are  opening  your 
first  dealership,  and  on  your  first  day  of 
bosiiiaa,  yoa<^Ehrto  sell  five  used 
vehicles  to  oramimers.  In  the  past 
twelve  months,  you  have  not  offered  to 
sell  any  other  uaed  vehides  to 
consumers.  Are  you  covered  by  the 
Rule? 

No.  You  are  not  a  "dealer,"  because 
you  have  not  offered  to  sell  at  least  six 
used  vehide  is  a  twelve  month  period. 
However,  as  soon  a*  you  offer  your 
sixth  used  vehicle  for  ssle  to  consumers 
within  a  twelve  month  period  you 
become  a  "dealer,"  as  defined  in  the 
Rule,  and  therefore  must  prepare  and 
display  a  Buyers  Guide  on  all  used 
vehides  that  yon  offer  for  sale  to 
consumers.  Section  465.1(d)(3). 

Illustration  2.2:  You  are  an  individual 
who  occasionally  hxxyt  used  cars, 
repairs  then,  and  then  offers  them  for 
sale  to  the  pubUc.  In  the  past  twelve 
mondis,  you  have  offiered  five  used  cars 
for  sale.  You  now  are  offering  to  sell 
yov  sixth  used  car  to  the  pubHa  Are 
you  covered  by  the  Rule? 

Yes.  Even  if  yon  are  not  considered  a 
"dealer"  under  state  law,  the  Rule 
defines  you  as  a  "dealer."  Because  you 
are  offiering  to  sell  your  sixth  used 
vdiide  to  consumers  within  twelve 
months,  you  must  comply  with  all 
aspects  of  the  Rule,  including  preparing 


and  displaying  a  Buyers  Guide  on  that 
vehide.  Section  455.1(d)(3). 

Illustration  Z3:  You  are  a  dealer 
offering  to  sell  a  particular  used  vehide 
only  to  dealers.  You  do  not  offer  to  sell 
the  vehide  to  consumer*.  Must  you 
comply  with  the  Rule  in  this  instance? 

No.  Because  jwa  are  not  offering  to 
sell  the  vehide  to  consumers  the  Rule 
does  not  apply.  Section  455.2(a). 

Illustration  2.4:  Same  as  in  2.3  above, 
but  it  is  your  company's  policy  to  offer  a 
vehide  for  sale  to  consumers  for  only  30 
days,  and  then  if  the  vehicle  is  unsold,  it 
would  be  sold  to  a  dealer  at  wholesale. 
Must  you  comply  with  the  Rule  during 
the  30  days  that  the  vehide  is  offered  for 
sale  to  consumers? 

Yes.  Whenever  you  offer  to  sell  a  used 
vehicle  to  a  consumer,  you  must  comply 
with  the  Rule  by  preparing  and  posting  a 
Buyers  Guide  before  oaring  the  vehide 
for  sale.  In  this  example,  you  would  be 
required  to  prepare  and  display  a 
Buyers  Guide  while  the  used  vehide  is 
being  offered  for  sale  to  consumers. 
However,  the  Rule  does  not  apply  when 
you  conduct  a  wholesale  transaction, 
even  if  the  vehide  was  ffrst  offered  for 
sale  to  consumers.  Section  455.2(a). 

Illustration  2.5:  You  are  a  dealer  who 
regularly  tiESatt  both  new  and  uaed 
vehides  to  the  general  public.  Yon 
currendy  have  four  "demonstrator" 
vehides  in  service.  Are  the 
demonstrators  covered  by  the  Rule? 

Yes.  Under  the  Role  demonstrator 
vehides  are  included  within  the 
definition  oi  "used  vehides."*' 
Therefore,  before  jrou  show  a 
drarmstrator  vehide  to  a  consumer,  you 
must  post  a  property  completed  Buyers 
Guide  on  that  vehide.  Demonstrators 
that  are  segregated  from  other  vehides 
being  offered  for  sale  need  not  have 
Buyers  Guides  displayed  at  all  times. 
However,  as  a  practical  matter,  you  may 
wish  to  post  Buyers  Guides  on  all 
demonstrators  whenever  they  are  on 
your  lot  so  that  you  can  ensure  your 
compliance  with  the  Rule.  On 
demonstraton  that  have  never  been 
tided  to  a  consumer,  both  the  Buyers 
Guide  and  the  new  vehide  disdosure 
sticker  (the  "Monroney  Sticker")  must 
be  posted. >«  Section  455.1(d)(2). 


■  *  See  supn  note  5  for  a  diacaaalon  of  tiie  tenii 
"demonatrator." 

■*  The  AutomebiW  Infonnalian  Oitdoaore  Act 
(oMnmonly  known  a»  the  Moaraaey  Act)  can  be 
found  al  15  U&C  1231-33.  Sfe  o/to  the 
ConuDMSion  c  stelnmrt  of  Bnts  ma  PnipuM  tor 
the  Used  Car  Rniab  4*ni  al  4171)7  B.  2S4 
(rei  inalilagthatdaalanooiildhewtodteylay 
both  the  Moomaey  Sticker  and  the  FTC  Buyers 
Guide  on  eonie  vehide*. 
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Illustration  2.6:  You  are  a  dealer  who 
sometimes  "transfers"  or  "trades"  new 
vehicles  with  another  dealer  so  that  you 
can  provide  your  customers  with  the 
exact  car  that  they  want.  Do  these  trade 
cars  have  to  display  a  Buyers  Guide 
before  you  can  offer  them  for  sale  to  a 
consumer? 

No.  By  simply  trading  a  car  with 
another  dealer  you  have  only 
accumulated  mileage  for  the  purpose  of 
delivering  the  vehicle  to  the  consumer. 
Therefore,  the  car  would  not  be  a  "used 
vehicle"  under  the  Rule.  Section 
455.1(d)(2). 

Illustration  2.7:  Same  as  2.6  above, 
except  that  the  first  dealer  drove  the 
vehicle  as  a  demonstrator  before  trading 
it  to  you.  Does  the  traded  car  have  to 
have  a  Buyers  Guide  before  it  can  be 
offered  for  sale  to  a  consumer? 

Yes.  If  the  vehicle  was  used  as  a 
demonstrator  at  any  time,  it  must  have  a 
Buyers  Guide  in  its  side  window  before 
it  can  be  offered  for  sale  to  a  consumer. 
Section  455.1(d)(2). 

Illustration  2.8:  You  are  a  dealer  who 
also  leases  vehicles.  You  lease  a  car  to 
lones,  who  is  not  a  dealer.  At  the  end  of 
the  lease  teim  you  offer  to  sell  the  car  to 
Jones.  Must  you  prepare  a  Buyers  Guide 
for  tliis  vehicle? 

No.  Although  you  are  a  used  vehicle 
dealer,  the  RuJe  does  not  cover 
situations  in  which  yqu  sell  or  offer  to 
sell  the  leased  vehicle  to  the  lessee,  to 
an  employee  of  the  lessee,  or  to  a  buyer 
who  is  found  by  the  lessee.  Thus,  you 
would  not  have  to  comply  with  the  Rule 
if  you  offered  to  sell  the  car  to  Jones  (the 
lessee)  or  to  an  employee  of  Jones.  In 
addition,  you  would  not  be  required  to 
display  a  Buyers  Guide  if  Jones'  next 
door  neighbor  asked  Jones  about  buying 
the  car.  But,  if  you  reclaimed  the  car  at 
the  end  of  the  lease  term  and  then 
offered  it  for  sale  to  the  public,  the  Rule 
would  apply.  Section  455.1(d)(3). 

Illustration  2.9:  You  are  a  useid  vehicle 
dealer  who  sells  vehicles,  from  time  to 
time,  at  auctions.  These  auctions  are 
open  only  to  other  dealers.  The  only 
advertisements  for  these  auctions  are  in 
trade  journals.  Are  these  sales  covered 
by  the  Rule? 

No.  Selling  at  an  auction  that  is  open 
only  to  other  dealers  is  just  like  a  non- 
auction  sale  to  anoQier  dealer  the  Rule 
does  not  apply.  Sections  455.1(d)(3), 
455.2(a). 

Illustration  2.10:  Same  as  2.9  above, 
but  instead  the  auctions  are  open  to 
consumers.  Are  these  sales  covered? 

Yes.  Before  your  used  vehicles  are 
oftered  for  sale,  sold,  or  made  available 
for  inspection  at  an  auction  that  is  open 
to  consumers,  you  must  prepare  and 
display  a  Buyers  Guide  as  required  by 
the  Rtde.  If  the  vehicle  is  sold  to  a 


consumer,  you  must  comply  with  the 
other  requirements  of  the  Rule,  just  as  if 
you  had  sold  the  vehicle  from  your 
regular  place  of  business.  If  your  used 
vehicle  is  sold  at  the  auction  to  another 
dealer,  you  need  not  comply  with 
respect  to  that  particular  vehicle. 

Illustration  2.11:  In  your  state,  banks 
and  financial  institutions  may  own  or 
operate  general  businesses  as  separate 
entities.  You  operate  a  retail  used 
vehicle  dealership  that  is  owned  in  part 
by  a  bank.  Must  you  comply  with  the 
Rule? 

Yes.  The  Rule  is  intended  to  cover  all 
used  vehicle  dealers,  regardless  of 
ownership.  However,  banks  and 
Bnancial  institutions  that  directly  offer 
to  sell  used  cars  are  not  covered  by  the 
Rule.  Section  455.1(d)(3);  Statement  of 
Basis  and  Purpose,  49  FR  at  457Q8. 

Preparing  the  Buyers  Guide 

Illustration  3.1:  You  are  offering  a 
used  vehicle  for  sale  in  a  state  that 
prohibits  you  from  selling  used  vehicles 
"as  is."  Do  you  have  to  replace  the  "As 
Is — No  Warranty"  disclosure  with  the 
"Implied  Warranties  Only"  disclosure 
on  Uie  Buyers  Guide? 

Yes.  The  "Implied  Warranties  Only" 
disclosure  must  appear  on  the  Buyers 
Guide  in  place  of  the  "As  Is — No 
Warranty"  disclosure  if:  (1)  the  vehicle 
is  offered  for  sale  in  a  state  which 
prohibits  "as  is"  sales;  or  (2)  you  decide 
to  offer  implied  warranties,  but  no  other 
warranties.  In  states  that  prohibit  "as 
is"  sales,  the  "Implied  Warranties  Only" 
heading  must  appear  on  the  form  even  if 
you  offer  an  express  warranty,  ff  you  do 
offer  a  warranty  you  would  leave  the 
box  next  to  "Implied  Warranties  Only" 
blank,  check  the  warranty  box,  and  ^ 
out  the  rest  of  the  warranty  portion  of 
the  Buyers  Guide.  See  Appendix  A  for 
an  example  of  a  Buyers  Guide 
incorporating  the  "ImpUed  Warranties 
Only"  disclosure.  Section  455.2(b)(l)(ii). 

Illustration  3.2:  You  offer  all  your  used 
vehicles  for  sale  on  an  "as  is"  basis. 
Under  the  laws  of  your  state,  you  must 
prepare  a  warranty  disclaimer  form, 
using  specific  language  required  by  state 
law,  and  have  the  buyer  sign  the  form. 
Can  you  display  that  form  instead  of  the 
Buyers  Guide? 

No.  The  state  law  requirement  does 
not  affect  your  obligation  to  prepare  and 
post  a  Buyers  Guide  on  the  used  vehicle, 
nor  will  the  Buyers  Guide  substitute  for 
a  state-required  form.  The  Used  Car 
Rule  does  not  affect  your  obligations 
under  state  law,  so  you  still  must 
comply  with  all  applicable  provisions  of 
state  law,  including  warranty  disclaimer 
requirements.  Sections  455.2(a], 
455.2(b)(l)(i). 


Illustration  3.3:  You  are  a  dealer  who 
is  offering  a  used  vehicle  for  sale  and 
you  want  to  offer  a  warranty  on  the 
vehicle.  You  would  like  to  warrant  only 
the  engine,  transmission  and  drive  shaft, 
differential  and  electrical  systems,  and 
you  would  like  to  disclaim  any 
warranties,  express  or  implied,  on  the 
other  systems  of  the  vehicle.  Can  you 
indicate  this  disclaimer  on  the  Buyers 
Guide? 

Yes.  Mark  the  large  box  to  indicate 
that  a  warranty  is  offered  on  the  vehicle. 
Indicate  whether  the  warranty  is  "fiill" 
or  "limited."  •*  Fill  in  the  lines  to  show 
what  percentage  of  parts  and  labor  you 
will  pay  for  repairs  to  covered  systems. 
Beneath  the  warranty  disclosure,  fill  in 
the  Ust  of  covered  systems,  and  the 
duration  of  the  warranty  coverage  for 
each  covered  system.  Below  that,  you 
may  indicate  that  you  disclaim  all 
warranties,  express  or  implied,  on  other 
systems  or  parts  of  the  vehicle.  Of 
course,  you  still  must  describe  the 
warranty  in  a  separate  warranty 
document,  including  the  systems 
covered  and  the  systems  not  covered. 
This  requirement  is  more  fully  discussed 
in  Section  IV(B)  of  these  guidelines. 

Be  careful  to  check  your  state's  laws 
for  any  restrictions  that  might  apply  to 
disclaimers  of  express  warranty 
coverage  or  disclaimers  of  implied 
warranty  coverage. 

Illustration  3.4:  You  are  a  dealer  who 
is  offering  a  warranty  on  a  used  vehicle. 
The  warranty  that  you  offer  covers  less 
than  100%  of  the  cost  of  labor  and  parts 
for  the  systems  covered.  Is  this  a  "full" 
warranty? 

No.  A  "fiill"  warranty  is  one  which 
meets  the  minimum  standards  for  a 
warranty  under  Section  104  of  the 
Magnuson-Moss  Act  15  U.S.C.  2304.  All 
other  warranties  are  called  "limited."  In 
the  example  provided  in  this  illustration, 
the  warranty  covers  less  than  100%  of 
the  repair  costs  of  the  covered  systems, 
and  thus  does  not  meet  one  of  the 
elements  of  a  "full"  warranty.  The 
elements  of  a  "full"  warranty  are 
discussed  more  completely  in  the  text 
that  accompanies  footnote  8.  supra. 
Section  455.2(a)(2)(i). 

Illustration  3.5:  You  are  a  dealer  who 
wishes  to  provide  a  warranty  covering 
all  vehicle  systems  shown  on  the 
reverse  of  the  Buyers  Guide.  Under 
"systems  covered"  in  the  warranty 
section  of  the  Buyers  Guide,  can  you 
write  "all  systems  shown  on  reverse  of 
the  Buyers  Guide"? 

Yes.  To  indicate  that  your  warranty 
covers  all  systems  shown  on  the  reverse 


side  of  the  Buyers  Guide,  write  in  the 
"systems  covered"  section  that  the 
warranty  covers:  "All  systems  shown  on 
the  reverse  side  of  the  Buyers  Guide."  If 
you  choose  to  use  this  sentence,  you 
must  specifically  list  in  the  "systems 
covered"  section  any  systems  not 
covered.  For  example,  if  your  warranty 
covers  all  systems  shown  on  the  reverse 
of  the  Buyers  Guide,  except  for  the  fuel 
system,  write:  "All  systems  shown  on 
the  reverse  side  of  the  Buyers  Guide, 
except  the  fuel  system." 

You  may  not  use  shorthand  terms, 
.  such  as  "power  train"  or  "drive  train"  to 
describe  the  systems  covered  by  a 
warranty.  These  requirements  are 
designed  so  that  both  you  and  the 
consumer  will  understand  exactly  what 
is  covered  by  the  warranty.  This  avoids 
misunderstandings  and  potential 
disputes  that  might  otherwise  occur. 
Section  455.2(a)(2)(ii). 

Illustration  3.6:  You  offer  a  warranty 
that  covers  100%  of  labor  and  parts,  but 
with  a  $50  deductible  over  the  course  of 
the  warranty.  Should  you  fill  in  "100%" 
on  the  Buyers  Guide  in  the  lines  for 
percentage  of  repair  cost  covered  under 
the  warranty? 

Yes.  Fill  in  "100%*"  in  the  lines  for 
percentage  of  parts  and  labor,  and 
include  a  note  to  explain  the  deductible 
on  the  first  line  of  the  "systems  covered/ 
diu-ation"  portion  of  the  Buyers  Guide. 
For  example,  on  the  first  Une  of  the 
"systems  covered/duration"  portion, 
write:  "*— A  one-time  $50  deductible 
will  apply  on  repairs."  See  Appendix  E 
for  an  example  of  a  completed  Buyers 
.Guide  with  this  language.  Section 
455.2(a)(2)(iv). 

Illustration  3.7:  You  are  a  dealer  who 
is  offering  a  used  car  for  sale  "as  is"  in  a 
'state  that  permits  such  sales.  Ilie  Buyers 
Guide  displayed  on  the  vehicle  indicates 
that  the  car  is  offered  "as  is."  However, 
after  negotiating  with  the  buyer,  you 
agree  to  warrant  the  vehicle's  engine  for 
.90  days  or  3.000  miles,  whichever  comes 
first,  and  to  pay  75%  of  the  cost  of  parts 
and  labor  involved  in  necessary  repairs 
during  the  warranty  period.  Do  you  have 
to  change  the  Buyers  Guide  before  you 
give  it  to  the  buyer? 


Yes.  Before  you  give  the  buyer  a  copy 
of  the  Buyers  Guide,  you  must  change  it 
to  indicate  the  warranty  you  have 
agreed  to  provide.  In  the  alternative,  you 
may  simply  fill  out  a  new  Buyers  Guide 
with  the  new  information,  ff,  however, 
you  choose  to  change  the  "old"  Buyers 
Guide,  first  cross  out  the  "As  Is — ^No 
Warranty"  box.  Next,  fill  in  the 
warranty  portion  of  the  Buyers  Guide 
just  as  you  would  if  you  were  originally 
offering  the  car  with  that  warranty. 
Remember  that  the  final  warranty  terms 
must  be  included  in  the  sales  contract 
for  the  car.  An  example  of  the  boni  of  a 
Buyers  Guide  like  the  one  described  in 
this  illustration  is  included  as  Appendix 
D  to  these  guidelines.  Sections 
455.2(a)(2)(v]  (paras.  2-3),  and  455.4. 

Illustration  3.8:  Same  as  above,  but 
instead  you  originally  offered  the  car 
with  a  warranty.  Now  you  want  to  sell  it 
with  implied  warranties  only.  Do  you 
have  to  change  the  Buyers  Guide  before 
you  offer  the  vehicle  with  implied 
warranties  only? 

Yes.  You  should  cross  out  the 
warranty  portion  of  the  Buyers  Guide 
and  mark  the  box  for  the  "Implied 
Warranties  Only"  disclosure. 
Alternatively,  you  could  prepare  a  new 
Buyers  Guide,  and  just  mark  the  box 
next  to  the  "ImpUed  Warranties  Only" 
disclosure.  Sections  455.2(a)(l)(ii), 
455.2(a)(2)(v)  (paras.  2-3),  and  455.4. 

Ilustration  3.9:  Your  dealership  has  a 
used  vehicle  that  is  still  being  prepared 
for  sale.  A  consumer  is  interested  in 
looking  at  that  vehicle,  with  the 
tmderstanding  that  it  cannot  be 
delivered  until  the  preparations  are 
complete.  Does  the  vehicle  need  to  have 
a  Buyers  Guide? 

Yes.  Before  you  offer  to  sell,  show,  or 
actually  sell  any  used  vehicle  to  a 
consumer,  you  must  prepare  and  display 
a  Buyers  Guide  in  the  side  window  of 
that  vehicle.  Therefore,  you  may  want  to 
prepare  and  display  a  Buyers  Guide 
soon  after  you  acquire  the  vehicle. 
Section  455.2(a). 

Illustration  3.10:  You  are  a  dealer  who 
makes  a  substantial  number,  but  not  a 
majority,  of  your  sales  to  Spanish 
speaking  customers.  Your  staff  is  trained 


to  conduct  sales  in  both  Spanish  and 
English.  Should  you  display  both  a 
Spanish  and  English  version  of  the 
Buyers  Guide  on  all  your  vehicles? 

Yes.  To  ensure  your  compliance  with 
the  Rule,  it  is  a  good  idea  to  post  both 
versions  of  the  Buyers  Guide  if  you 
expect  that  a  sale  could  be  conducted  in 
either  Spanish  or  English.  A  Spanish 
language  Buyers  Guide  must  be  posted 
on  a  used  vehicle  before  you  begin  to 
discuss,  in  Spanish,  that  vehicle  with  a 
customer.  Therefore,  as  a  practical  way 
to  ensure  compliance,  you  should  post 
both  English  and  Spanish  Buyers  Guides 
if  you  make  a  large  number  of  sales  in 
both  languages.  Sections  455.2, 455.5. 

Sales  Contract  and  Warranty 
Disclosures 

Illustration  4.1:  When  you  sell  a 
vehicle,  you  complete  a  customer  order, 
or  bill  of  sale,  and,  if  the  consumer 
finances  the  vehicle,  a  financing 
document  prepared  by  a  bank.  Do  both 
of  these  documents  have  to  contain  the 
contract  disclosure  required  by 
S  455.3(b)  of  the  Rule? 

No.  The  disclosure  is  required  only  on 
the  "contract  of  sale."  The  contract  of 
sale  is  the  dociunent  by  which  you  agree 
to  transfer  title  to  the  vehicle  upon 
payment  of  the  purchase  price.  The 
"financing  agreement"  must  contain  this 
disclosure  if  the  document  contains  a 
clause  stating  that  the  financing 
document  represents  the  complete  and 
total  agreement  between  the  dealer  and 
the  consumer,  or  if  the  financing 
agreement  is  the  only  document  given  to 
the  consumer  to  record  the  transaction. 

list  of  Subjects  in  16  CFR  Part  455 

Used  cars.  Trade  practices. 
By  direction  of  the  Commission. 
Emily  Rock, 

Secretary. 

Editorial  note. — ^Thii  form,  which  appears 
in  the  Code  of  Federal  Regulations  in  16  CFR 
Part  455,  is  republished  for  the  convenience 
of  the  reader. 

BILLINO  COOC  67S0-01-II 


*■  See  supra  text  •ocomiMnyiiig  note  8  for  a 
discuMion  of  the  terms  "full"  and  "Umited." 
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APPENDIX  A 


BUYERS  GUIDE 


IMPORTArm  Spoken  promises  are  difficult  to  enforce.  Aslc  ths  deeier  to  put  aii  promises  in  writing.  Kesp  titis  form. 


VtMCUMAKt 


VIM 


DCALtH  tTOCK  NUMMR  (Op«oml| 

WARRANTIES  FOR  THIS  VEHICLE: 


D  IMPLIED  WARRANTIES  ONLY 

This  means  that  the  dealer  does  not  make  any  specific  promises  to  fix  things  that  nesd  repair  whan  you  buy 
the  vehicle  or  after  the  tima  of  sale.  But.  state  law  "implied  warrantiea"  may  glva  you  some  rights  to  have  tha 
dealer  take  care  of  sertous  problams  that  were  not  apparent  when  you  i>ought  the  vehicle. 


D  WARRANTY 


n  FULL        D  LIMITED  WARRANTY.  The  dealer  will  pay ^H  of  the  lat)or  and ^H  of  the  parts  fbr 

the  covered  systems  that  ffeil  during  the  warranty  period.  Ask  the  dealer  fbr  a  copy  of  the  wai^ 
ranty  document  for  a  full  explanatton  of  warranty  coverage,  exclusions,  and  the  dealer's  rapaiir 
obligations.  Under  state  law,  "Implied  warranties"  may  give  you  even  mora  rights. 


SYSTEMS  COVERED: 


DURATION: 


D  SERVICE  CONTRACT.  A  service  contract  ie  available  at  an  extra  charge  on  this  vehicle.  Ask  for  detalla  as  to 
coverage,  deductible,  price,  and  exclusions.  If  you  buy  a  aervlce  contract  within  90  days  of  the  time  of  sale,  state 
law  "implied  warrantiea"  may  give  you  addHlonai  rights. 

SEE  THE  BACK  OF  THIS  FORM  fbr  Important  additional  Information,  Including  a  list  of  some  maior  defects  that 
may  occur  in  used  motor  vehicles. 
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B«low  is  •  list  of  some  msjor  defects  Ihst  may 


In 


FiaiiMStedy 

Fram*-cfacia.  conactrva  mUt.  or  ruattd-ltwougti 
Doglricl(»—to«ni  or  twiaM  Irani* 


Oil  iMkagc  aMchiding  normal  saepag* 

Crackad  block  or  hMd 

B«lti  missing  or  inoparabi* 

Knoda  or  missos  raiaied  to  camshaft  liftefs  and 

push  rods 
Abnormal  exhaust  dischargs 


m^-i-^lMMliiM    •    Hall,-    ttlk^M 

Impropar  fluid  lew!  or  laakags,  excluding  nomwl 


Cradcad  or  damaged  case  which  is  visibis 
Abnormat  noiss  or  vibration  causad  by  faulty 

transmission  or  driva  shaft 
Imprapar  sMfling  or  functioning  in  any  gear 
ManMl  dulch  ^ips  or  chatters 


Improper  fluid  level  or  leakage  excluding  normal 


Cracked  or  damaged  housing  <which  is  visible 
Abnonnal  noise  or  vibration  caused  by  faulty 


Cooling  System 
Leakaoe  includifM  radiator 
Improperfy  functioning  water  pump 

clectncal  System  ^ 

Battery  leakage 

Improperfy  functioning  altemator, 
battery,  or  staiter 


Fuel! 

Visible  leakage 


Gaugee  or  warning  devices 

Air  condMonor 
rSOefrosler 


xyz  Auto  Sales,  Incl 
123  Main  Street 


AnytC3wn>  U.S.A.     01234 


RailuM  Mmint  NgM  I 

Rsdal  not  firm  under  pressure  (DOT  spec) 

Not  enough  pedal  reserve  (DOT  spec.) 

Ooes  not  stop  vehicle  in  straigtit  fine  (DOT  spec) 

Hoees  damaged 

Drum  or  rotor  too  thin  (Mfgr.  Specs) 

Lining  or  pad  thickness  less  than  1/32  inch 

Power  unit  not  operating  or  leaking 

Structural  or  mechanical  parts  damaged. 

Steering  System 
Ibo  much  free  play  at  steering  wheel  (DOT  specs.) 
Fcee  play  ia  linkage  «nM  then  V4  Mck 
Steering  gear  binde  or  Jams 
Front  wheels  aligned  improperly  (DOT  specs.) 
Rower  unit  belts  cracked  or  slipping 
Rawer  unit  fluid  level  impieper 


I  Syslsafi 

Ball  joint  seals  damaged 

Structural  parts  bent  or  damaged 

Stabilizer  bar  disconnected 

Spring  broken 

9iock  absorber  mounting  loose 

Rubber  bushings  damaged  or  missing 

HeeittS  rod  damaged  or  missing 

Shock  absorber  leaking  or  functioning  in\prc(>erty 

Traad  depth  less  than  2/32  inch 
Sizes  mismatched 
Visiile  danwg* 

Wheels 

Visible  cracks,  damage  or  rapaira 
Mounting  bolts  kwse  or  missing 


Ms.  anith.  Used  Car  Sales  Manager  (123)  456-7890 

E  FON  OOMPUUMTS  — ^^— .^— — ^_ 


IMPOfnANT:  The  Infonnation  on  this  form  is  part  of  any  contract  to  buy  ttiis  vehicle.  Removal  of  this  iaiMi  t)efof» 
consumer  purchase  (eMcept  for  purpoee  of  test-driying)  la  a  violation  of  tideial  low  (IS  C.RR  4S9|. 
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APPENDIX  B 


BUYERS  GUIDE 


IMPORTANT:  Spoken  promlsea  aia  diMcttll  lo  anferee.  Ask  the  dealer  to  put  aU  promises  in  writing.  Keep  this  form. 


VtMCLI  MAICe 


OtALER  STOCK  NUMSCR  (OpHOMl) 

WARRANTIES  FOR  THIS  VEHICLE: 


AS  IS  -  NO  WARRANTY 


YOU  WILL  PAY  ALL  COSTS  FOR  ANY  REPAIRS.  The  dealer  assumes  no  responsibility  for  any  repairs  r»oardless 
of  any  oral  statements  at>out  the  veMcle. 


M  WARRANTY 


n  FULL        D  LIMITED  WARRANTY.  The  dealer  will  pay 


M  of  the  lal>or  and 


M  of  the  parts  for 


the  covered  systems  that  fail  during  the  Warranty  period.  Ask  the  dealer  for  a  copy  of  ttie  war* 
ranty  document  for  a  full  explanation  of  warranty  coverage,  exclusions,  and  the  dealer's  repair 
obligations.  Under  state  law,  "implied  warranties"  may  give  you  even  more  rights. 


SYSTEMS  COVERED: 


DURATION: 


MAMrTFannPFP"g  WaPPaMTV   grrr.T.  APPT-TRS.       n^S  Tnar^nfafM-nr-g>r'g  nriqfinal    warranfy 

hag  Tv-^t-  ovpSrfv^  n,r>  ♦->.4q  trphi^io Gonsult  thp  imnuf fifturpr '  s  vffirrnntY  hnnklRt 

fr>r  Hol-ailc   ag   l-r>  M=ii-rar^<-y  rovpragf».    serVJCP    IfyfltlnnS.    PfC. 


Thp  fi^aipr.qhip  if«;p1f  aggumps  no  resDonsJbilitv  for  anv  rpnairs.  regardless 

of  any  nr!*-{  cfai-^^fnpmf-g  aVr^nf  fhp  whirl  p.    All  vaTTanty  mfveraqe  canea  frocL 


D  SERVICE  CONTRACT.  A  service  contract  is  available  at  an  extra  charge  on  this  vehicle.  Ask  for  details  as  fo 
coverage,  deductible,  price,  and  exclustons.  If  you  buy  a  service  contract  within  90  days  of  the  time  of  sale,  state 
lew  "implied  warranties"  may  give  you  additional  rights. 

PRE  PURCHASE  INSPECTION:  ASK  THE  DEALER  IF  YOU  MAY  HAVE  THIS  VEHICLE  INSPECTED  BY  YOUR 
MECHANIC  EITHER  ON  OR  OFF  THE  LOT. 

SEE  THE  BACK  OF  THIS  FORM  for  important  additional  Informatton,  including  a  list  of  some  major  defects  that 
may  occur  In  used  motor  vehicles. 
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Below  it  ■  list  of  some  major  defects  ttuit  may  occur  in  used  motor  vehicies. 


FmrnaaBody 

Frwn»«ncla.  corr«cliv«  waWs.  or  rusM  through 
Dogtrada   bm*  or  twtattd  <r>iw 

CngiM 
Oil  iMkaga^  •eluding  normal  sMpag* 
Cradwd  block  or  hMd 
Bote  missing  or  inopsrabi* 
Knods  or  missas  ralatad  to  camshaft  lifters  and 

push  rods 
Abnormal  axhaust  discttarga 

Vanamisalon  A  Orlva  Shaft 
hnpropar  fluid  laval  or  taaiuge,  axcluding  normal 


Cradisd  or  damaged  casa  which  Is  visible 
Abnormal  noise  or  vibration  caused  by  faulty 

transmission  or  drive  shaft 
Improper  stiifting  or  functioning  in  any  gear 
Manual  dutch  slips  or  chatters 


OHferantlal 

Improper  fluid  level  or 


axcluding  normal 


Cracked  or  damaged  housing  which  is  visible 
Abnormal  noise  or  vibration  caused  by  faulty 


Cooling  Syaleivi 
Laatage  including  radiator 
Improperly  functioning  water  pump 

Bectrfcal  Systein 

Battery  leakage 

Improperly  functkMing  alternator, 
battery,  or  starter 

Fuel  System 
Visible  leakage 


Gauges  or  warning  devk:es 
Air  oondittoner 
neanr  a  i/eiiusier 


Xyz  Auto  Sales,  Inc. 


123  Main  Street 


Anytcm,  U.S.A.  01234 


Syalefii 

mure  warning  NgN  broken     ■^ 
Pedal  not  firm  under  prassuro  (DOT  spec.) 
Not  enough  pedal  raserve  (OCT  spec) 
Does  not  slop  vehicle  in  straight  Nne  (DOT  spec) 
Hoses  damaged 

Drum  or  rotor  loo  thin  (Mfgr  Specs) 
Uning  or  pad  thickness  less  than  1/32  inch 
Bower  unM  not  operating  or  leaking 
Strudural  or  mechanical  parts  damaged 

Steering  System 
Ibo  much  free  play  at  steering  wheel  (DOT  specs.) 
Free  play  In  Dnkage  more  than  1M  inch 
Steering  gear  binds  or  Jams 
From  wheels  aligned  improperly  (DOT  specs.) 
Power  unit  belts  cracked  or  aiipping 
Power  unit  flukf  level  improper 

Suapenakm  System 

Ball  ioint  seals  damaged 

Strudural  parts  bent  or  damaged 

Stabilizer  bar  disconnected 

Spring  broken 

Shock  absortMr  mounting  kMse 

Rubber  bushings  damaged  or  missing 

Radius  rod  damaged  or  missing 

Shock  sbsorber  leaking  or  fundk>ning  improperly 

Tlrae 
l^ead  depth  less  than  2/32  inch 
Sizes  mismatched 
Visible  damage 

Wheela 
Visible  cracks,  damage  or  repairs 
Mounting  bolts  k)ose  or  missing 

Eihaust  System 


EMMCOMPUUNTS 


Ms.  Snith,  Used  Car  Sales  Manager     (123)  456-7890 


IMPORTANT:  The  Information  on  tiiis  Ibrm  Is  part  of  any  contrM:t  to  buy  this  vehicle.  Removal  of  this  label  befoie 
consumer  purchase  (except  for  purpose  of  test-driving)  Is  a  violation  of  fMeral  law  (16  C.F.R.  455). 
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fPPQJDIX  C 


BUYERS  GUIDE 


IMPORTANT:  Spolcen  promises  are  difficult  to  enforce.  Asic  the  dealer  to  put  all  promises  In  writing.  Keep  this  form 


VEHKLCMAKI 


VMNUMOCR 


OCALEU  STOCK  NUMaCM  (OpttOMl) 


WARRANTIES  FOR  THIS  VEHICLE: 


AS  IS  -  NO  WARRANTY 


YOU  WILL  PAY  ALL  COSTS  FOR  ANY  REPAIRS.  The  dealer  assumes  no  responsibility  for  any  repairs  regardless 
of  any  oral  statements  aliout  the  vehicle. 


WARRANTY 


D  FULL 


X  LIMITED  WARRANTY.  The  dealer  will  pay  Z^^H  of  the  labor  and    /90  ^  of  the  parts  for 
^  the  covered  systems  that  fail  during  the  warranty  period.  Asic  the  dealer  for  a  copy  of  the  war- 
ranty document  for  a  full  explanation  of  warranty  coverage,  exclusions,  and  the  dealer's  repair 
obligations.  Under  state  law,  "implied  warranties"  may  give  you  even  more  rights. 


SYSTEMS  COVERED: 

Engine 

Frame  &  Bcx3y 


DURATION: 


Trananission 

Drive  Shaft 

Differential 

EiectriccLL  systan  cexoept  tatteryj 


i^,uuu  nuies  or  vi  irpntns  after 
sale,  whichever  fiObeS  ZlTSt 


HANll'AL'lUHklH'S  WAHHWl'V!  b^I'ILL  At^PLlES.     T^  iranutacturer's  original  wArtran^ 
nas  not  eoq^ired  on  this  vehicle.     CcansultTne  manufacturer's  warranty 
xx»Kiet  for  details  as  t6  wan^^ty  coverage,  service  locations,  etc. 


D  SERVICE  CONTRACT.  A  service  contract  is  available  at  an  extra  charge  on  this  vehicle.  Ask  for  details  as  to 
coverage,  deductible,  price,  and  exclusions.  If  you  buy  s  service  contract  t^thin  90  days  of  the  time  of  sale,  state 
law  "implied  warranties"  may  give  you  additional  rights. 

PRE  PURCHASE  INSPECTION:  ASK  THE  DEALER  IF  YOU  MAY  HAVE  THIS  VEHICLE  INSPECTED  BY  YOUR 
MECHANIC  EITHER  ON  OR  OFF  THE  LOT. 

SEE  THE  BACK  OF  THIS  FORM  fbr  important  addKional  Information,  hichiding  a  tist  of  some  major  defects  that 
may  occur  in  used  motor  vehicles. 


UMI 
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Below  is  •  list  of  som*  maior  defects  that  may  occur  In  used  motor  vehicles. 


FranwS  Body 

Fnnw-cfKks,  cofrvcUve  weids,  or  rusted  through 
Dogtracks— bent  or  twistad  fram« 

Engin* 
Oil  iMkag*.  axcludirtg  normal  seepage 
Cracked  block  or  head 
BeMs  missing  or  inoperable 
Knocks  or  misses  related  lo  camshaft  lifters  and 

push  rods 
Abnormal  exhaust  discharge 

Itanainlsslon  4  Drive  Shaft 
Improper  fluid  level  or  leakage,  excluding  normal 


Cracked  or  damaged  case  which  is  visible 
Abnormal  noise  or  vibration  caused  by  faulty 

transmission  or  drive  shaft 
Improper  shiftirtg  or  functioning  in  any  gear 
Manual  clutch  slips  or  chatters 


Diflerentlal 

Improper  flukj  level  or  leakage  excluding  normal 
seepage 

Cracked  or  damaged  housing  which  is  visible 
Abnormal  noise  or  vibraiion  caused  by  faulty 
""      (ial 


Cooling  Syalefii 

Leakage  irtcluding  radiator 
Improperly  functioning  water  pump 

Electrical  System 
Battery  leakage 
Improperly  functioning  alternator,  generator, 
battery,  or  starter 

Fuel  System  i 

Visible  leakage  I 


Gauges  or  warning  devices 
Air  conditRNier 
Heater  &  Defroster 


Brake  System 

Failure  warning  light  broken 

Pedal  not  firm  urxler  pressure  (DOT  spec.) 

Not  enough  pedal  reserve  (DOT  spec.) 

Does  not  stop  vehicle  in  straight  line  (DOT  spec) 

Hoses  damaged 

Drum  or  rotor  loo  thin  (Mfgr.  Specs) 

Lining  or  pad  thickness  less  than  1/32  incti 

Power  unit  not  operating  or  leaking 

Structural  or  mechanical  parts  damaged 

Steering  System 
Ibo  much  free  play  at  steering  wheel  (DOT  specs.) 
Free  play  in  linkage  more  than  1M  inch 
Steering  gear  binds  or  jams 
From  wheels  aligned  improperly  (DOT  specs.) 
Power  unit  belts  cracked  or  slipping 
Power  unit  fluid  level  improper 

Suspension  System 

Ball  joint  seals  damaged 

Structural  parts  bent  or  damaged 

Stabilizer  bar  disconnected  ' 

Spring  broken 

Shock  absorber  mounting  kx>se 

Rubber  bushings  damaged  or  missing 

Radius  rod  damaged  or  missing 

Shock  absortter  leaking  or  functioning  improperly 

Tires 
Itead  depth  less  than  2/32  inch 
Sizes  mismatched 
Visible  damage 

Wheels 

Visible  cracks,  damage  or  repairs 
Mounting  bolts  k>ose  or  missing 

Exhaust  System 


Xyz  Auto  Sales,  Inc. 


123  Main  Street 


Anytown,  U.S.A.  01234 


Ms.  Shdth>  Used  Car  Sales  Manager     (123)  456-7890 

SCE  FOn  COtMJUNTS 


IMPORTANT:  The  information  on  this  form  Is  part  of  any  contract  to  buy  this  vehicle.  Removal  of  this  label  befbie 
consumer  purchase  (except  for  purpose  of  test-driving)  la  a  violation  of  federal  law  (16  C.F.R.  455). 
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APPENDIX  D 


BUYERS  GUIDE 


IMPORTANT:  Spol«n  promises  are  difficult  to  enforce.  Asit  the  dealer  to  put  all  promises  in  writing.  Keep  tMs  fonrn. 


VCMCLS  MAKE 


VEM 


DCALER  STOCK  NUMaCR  (OpMOMQ 

WARRANTIES  FOR  THIS  VEHICLE: 


^  WARRANTY 


n  FULL 


1^  LIMITED  WARRANTY.  The  dealer  will  pay  .^^H  of  the  labor  and  ^^iln  of  the  parts  for 
the  covered  systems  that  fall  during  the  warranty  period.  Ask  the  dealer  for  a  copy  of  the  war- 
rantv  document  for  a  full  explanation  of  wananty  coverage,  exclusions,  and  the  dealer  a  repair 
obligationa.  Under  state  law,  "implied  warranties"  may  give  you  even  more  righto. 


SYSTEMS  COVERED: 

Engine. 


DURATION: 

90  days  or  3,000  miles,  .whichever 
ccmes  first  


n  SERVICE  CONTRACT  A  service  contract  is  available  at  an  extra  charge  on  this  vehicle.  Ask  for  detolls  aa  to 
?oSrded?ctlWe.  pri^^^^^  If  you  buy  a  service  contract  within  90  days  of  the  time  of  sale,  stote 

law  "Implied  warranties"  may  give  you  additional  righta. 

PRE  PURCHASE  INSPECTION:  ASK  THE  DEALER  IF  YOU  MAY  HAVE  THIS  VEHICLE  INSPECTED  BY  YOUR 
MECHANIC  EITHER  ON  OR  OFF  THE  LOT 

SEE  THE  BACK  OF  THIS  FORM  ftor  important  additional  information,  including  a  list  of  some  major  defecto  that 
may  occur  In  used  motor  vehicles. 


UMI 
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B«low  It  •  list  of  some  major  defects  that  may  occur  in  used  motor  vehicles. 


Frames  Body 


I 
o(  niaiad  dtfougli 


Engln* 
(Ml 

Cractad  Mock  or  head 
Boils  misting  or  Inoporablo 
Knocks  or  misses  rslslod  to  camshaft  liftsfs  and 

push  rads 
Abnormal  exhaust  dtschargs  I 


S  Drive  Shan 
Impraper  fluid  level  or  leakage,  excluding  normal 


>or  vtbmion  caused  t>y  faulty 
transmission  or  Atae  sbafi 
Imprapet  ililSing  or  toiciortm  ia  any  gear 
Maneat  ckjlcti  slips  er  i 


Braks  Syetsm 
FWhira  «smine  igM  bralisn 
Psdal  Ml  Ina  MNdvprasaMw  (DOT  apac) 
Not  enough  pedal  raaerve  (DOT  spec) 
Pose  not  Slop  vehide  in  atraighi  Hne  (DOT  spec) 
Hoses  (Imaged 

Drum  or  rotor  loo  thin  (Mfgr  Specs) 
Lining  or  pad  thickness  Isas  thsn  1/32  inch 
Pomr  unit  not  operating  or  leaking 
Structural  or  machaaical  parts  damaged 

Steering  System 
Ibo  much  free  play  at  rtaarinp  »<nil  (POT  apaca.> 
Free  play  in  Nnkaga  mora  Itian  1M  inch 


FkM  wheels  aHgned  invroperiy  (DOT  specs.) 
Rower  unit  belto  cracked  or  slipping 
Bower  unit  fluid.level  improper 


Syilaae 


Improper  fkiid  iMef  or  leakage  sgRladmg  normaf 


Cradled  or  damaged  houskif  «Md»  is  visMs 
Abnonast  noise  or  wftnlfan  caused  by  ISNlly 


I  hickjdhig 
Impraperiy  functioning  water  pump 

Electflcal  Sysism 
Battery  leakage 
Impraperiy  fanclioning  aWemator.  generalok 
battery^  or  starter 

Fuel  System 


^rudurir  peris  bsM  or  dimagsd 

StsMNasf  bar  disconnected 

Spring  broken 

Shodi  abaaiter  NiaiMikiQ  ieee* 

Rubber  busMng*  damaged  w  missing 

Radius  rod  dairagstf  or  mitaing 

Shock  sbsQibar  laaUna  Of  tundioning  imptopady 

Thee 

liead  depth  less  than  2/32  inch 


GauQBa  or  wmnkig  dewicea 
'B  Oetroslir 


Visibis  cracksk  damage  or  repairs 
Mounting  bolls  toose  or  mining 


xyz  Aito  Sales,  Inc. 
123  Hain  Street 


Pav/taan,  U.S.A.     01234 


Ms.  aaith.  Used  Caur  Sales  Mamager     (123)  456-7890 


mPOmANT:  The  Infonnatton  on  this  form  Is  part  Of  any  contract  to  buy  this  vehicle.  Removal  of  this  ^^ 
conewMT  pMchaee  fncepl  tor  pwpM*  of  les»^Mnfl»  IB  •  viblatfen  of  IMMI  Iw  ff«  ^^ 
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APPe^IX  E 


BUYERS  GUIDE 


IMPORTANT:  Spolten  promises  are  difficult  to  enforce,  kak  the  dealer  to  put  ail  promises  in  writing.  Keep  this  fdnn. 


VtteCLEMAKC 


VEAR 


OCALEN  STOCK  NUMSCR  (OpUOMl) 

WARRANTIES  FOR  THIS  VEHICLE: 


AS  IS  -  NO  WARRANTY 


YOU  WILL  PAY  ALL  COSTS  FOR  ANY  REPAIRS.  The  dealer  assumes  no  responsibility  for  sny  repsirs  regsidtess 
of  any  oral  ststements  about  the  vehicler 


^  WARRANTY 


G  FULL  X  LIMITED  WARRANTY  The  dealer  will  pay  /O^M  of  the  labor  and  /^^  %fc  of  the  parts  for 
the  covered  systems  that  fail  during  the  warranty  period.  Ask  the  desler  for  s  copy  of  the  war> 
ranty  document  for  a  full  explanation  of  warranty  coverage,  exclusions,  and  the  dealer's  repair 
obligations.  Under  state  law,  "Implied  warranties"  may  give  you  even  more  rights. 

SYSTEMS  COVERED:  DURATION: 

*  -  A  one-time  $50.00.  deductible  will  apply  on  repairs. 


Engine       

Transmission  &  Drive  Shalt" 


) 


Electrical  System 


T 


Brake  System 
Steering  Systan 


)  6  months  or  6^000  miles] 


)  whichever  ocmes  first 


Cooling  System 


) 


T 


a  SERVICE  CONTRACT.  A  service  contract  Is  available  at  an  extra  charge  on  this  vehicle.  Asl(  for  details  as  to 
coverage,  deductible,  price,  and  exclusions.  If  you  buy  a  service  contract  within  90  days  of  the  time  of  sale,  state 
law  "Implied  warranties"  may  give  you  additional  rights. 

PRE  PURCHASE  INSPECTION:  ASK  THE  DEALER  IF  YOU  MAY  HAVE  THIS  VEHICLE  INSPECTED  BY  YOUR 
MECHANIC  EITHER  ON  OR  OFF  THE  LOT. 

SEE  THE  BACK  OF  THIS  FORM  for  important  additional  information,  including  a  list  of  some  msior  defects  that 
may  occur  In  used  motor  vehicles. 
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Below  is  •  list  of  soms  major  defects  that  may  occur  in  used  motor  vehicles. 


FianwSBody 


SyslMi 


Engine 

CMI 

Cnctad  block  or  hMd 

Boils  mining  or  inopsrabi* 

Knoda  or  misses  rsisiod  to  camshaft  Uftors  and 

push  rods 
Abnormai  soihaust  dischargo  I 


SOftvo  Shaft 
tmpropor  fluid  ImoI  or  loaicaga,  axduding  normal 


wMcn  is  visiblO 
caused  by  fauHy 


Cractad  or  dBmagsd 
Abnormal  noisa  or  vibraHon 
Uansmission  or  drive 


ManeeicMchaipcer 


Of  tunoioniiit  In  tmtwmt 


.  eaa«i*(D0r8pee> 
Nol  enough  pedal  reserve  (DOT  spec) 

Ooee  not  Stop  imhide  la  tiraighl  line  (DOT  ipec4 

HoaeeSameged 

Drum  or  rotor  too  thin  (Mfgc  Specs) 

Uning  or  pad  IMckneea  leas  than  V32  Inch 

Rower  unit  not  operating  or  leaking 

Structural  or  mechanical  pafis  damaged 

Steering  System 

"Rw  much  free  play  at  staarfRQ  wiMel  (DOT  a^aca-l 

Free  play  In  Inkage  mora  then  1M  inch 

Siserfng  gear  bihdk  or  jams 

Frort  wheels  aligned  Improperly  (DOT  specs.) 

Power  unit  belts  cracitad  or  alipping 

Power  urU  fluid  level  I 


Impnipor  fluid  iMef  orleekage  eackJding  normaf 


Cradwd  or  damaged  housing  which  iM  visible 

I  or  vibcaiion  cawaad  by  I 


■as  fsinl  seeis  demaeatf 
Structural  parts  bent  or  demaged 
StabiHier  ber  disconnected 
Spring  broken 


_  I  kwludlng  radiator 
Improperly  functioning 


pump 

Electrlcei  Syeteni 
Battery  leekage  | 

Im^nprntf  functtoning  ailematoi;  generaioi; 
battsry.  or  starter 

FuelSyetem 

Visible  leekage 


Rubber  bushinga  < 

Redlusroddamagsder'missing 

Slwefc  absorber  RnMng  or  ftm^oning  improperty 

TliM 

'Reed  depth  less  tkM  202  lech 
Sa 


TSeugseor 

Air 

'  a  Defroster 


Wfieele 
Visible  cracks,  damage  or  repairs 
Mounting  bolts  toose  or  missing 

EMauat  SyeleM 


xyz  Auto  Sales,  IncJ 
123  ffaln  Street 


ftiytown,  P.S.A.     01234 

Ffe.  aitith.  Used  Car  Sales  Manager     (123)  456-7890 

LMNTB 


IMPORTANT:  The  Informatloo  on  thia  form  Is  psrt  Of  siiy  contract  to  buy  this  vehicle.  Beinowalol  this  label  before 
consumer  pufchaso  (except  for  pitrpoeo  of  test-drlvhia)  rs  a  vfotatfon  of  IMtiat  law  (W  OFJt  455^ 
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Adult  Education  for  the  Homeless 
Progi^m;  Final  Funding  Procedure 
Availability  for  Rscal  Year  1987; 
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DEPARTMENT  OF  EDUCATION 

Adult  Education  for  the  Homeless 
Program 

agency:  Department  of  Education. 
ACTION:  Notice  of  final  funding 
procedure  under  the  adult  education  for 
the  homeless  program  for  funds  made 
available  by  the  Hscal  year  1987 
Supplemental  Appropriation. 

summary:  The  Secretary  establishes  a 
distribution  formula  for  alloting  funds 
from  the  fiscal  year  1987  supplemental 
appropriation  to  States  under  the  Adult 
Education  for  the  Homeless  Program. 
Because  of  the  enactment  of  Pub.  L.  10(K 
297,  the  Secretary  is  not  distributing 
funds  from  the  fiscal  year  1988 
appropriation  pursuant  to  this  notice. 
EFFECTIVE  DATE:  This  notice  takes  effect 
either  45  days  after  publication  in  the 
Federal  Register  or  later  if  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  this  notice, 
call  or  write  the  Department  of 
Education  contact  person. 

FOR  FURTHER  INFORMATION  CONTACT! 

Dr.  Thomas  L.  Johns,  Director,  Policy 
Analysis  Staff,  Office  of  Vocational  and 
Adult  Education,  U.S.  Department  of 
Education  (Room  620,  Reporters 
Building),  400  Maryland  Avenue,  SW., 
Washington,  DC  20202-5609.  Telephone: 
(202)  732-2241. 

SUPPLEMENTARY  INFORMATION:  Under 
section  702  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (Act),  (Pub.  L 
100-77,  42  U.S.C.  11301  et  seq.),  the 
Secretary  of  Education  (Secretary) 
makes  grants  to  State  educational 
agencies  to  assist  them  in  developing 
and  implementing  a  program  of  literacy 
training  and  basic  skills  remediation  for 
adult  homeless  individuals.  Under 
section  702(c)(2)  of  the  Act,  Federal 
funds  are  to  be  distributed,  in  part,  "on 
the  basis  of  the  assessments  of  the 
homeless  population  in  the  States" 
provided  in  each  State's  Comprehensive 
.Homeless  Assistance  Plan  (CHAP) 
submitted  to  the  Secretary  of  the 
Department  of  Housing  and  Urban 
Development  under  section  401  of  the 
Act  in  order  to  receive  a  grant  under  the 
Emergency  Shelter  Grant  Program. 


However,  while  the  Act  requires  the 
States  to  include  in  their  CHAPs  an 
assessment  of  the  need  for  literacy 
training  and  basic  skills  remediation  for 
homeless  individuals,  it  does  not  require 
them  to  provide  an  assessment  or  count 
of  the  homeless  population  for  the 
purpose  of  distributing  funds  imder  the 
Adult  Education  for  the  Homeless 
Program.  Nonetheless,  the  Secretary  has 
reviewed  the  CHAPs  to  determine  the 
feasibiUty  of  allocating  funds  to  States 
on  the  basis  of  information  they  contain. 

Tlie  Secretary's  review  revealed  that 
States  are  experiencing  considerable 
difficulty  in  obtaining  accurate  counts  of 
homeless  individuals.  Many  CHAPs 
continued  estimates  of  homeless 
populations  in  the  form  of  a  range  with 
numbers  at  both  the  upper  and  lower 
extremes;  others  reflect  diverse 
methodologies  used  to  derive  estimates; 
and  still  others  provided  no  estimates  at 
all.  Few  States  provided  estimates  for 
comparable  time  periods. 

The  Secretary  believes  that  it  is  not 
possible  to  allocate  funds  to  the  States 
on  a  consistent,  principled,  and 
defensible  basis  based  upon  the 
assessments  contained  in  the  CHAPs.  In 
order  to  implement  the  Adult  Education 
for  the  Homeless  Program,  the  Secretary 
establishes  a  special  funding  procedure^ 
The  Secretary  will  allot  the  funds  from 
the  fiscal  year  1987  supplemental 
appropriation  to  State  educational 
agencies  on  the  following  basis: 

From  the  sums  available  under  section 
702(c)  of  the  Act,  each  State  will  be 
allotted  an  amount  that  bears  the  same 
ratio  as  the  number  of  individuials  in 
each  State  who  have  attained  16  years 
of  age,  do  not  have  a  certiHcate  of 
graduation  from  a  school  providing 
secondary  education  (or  its  equivalent), 
and  are  not  enrolled  in  such  a  school, 
bears  to  the  number  of  those  individuals 
in  all  States,  except  that  no  State  will 
receive  an  allotment  of  less  than  $75,000. 

Any  funds  from  the  fiscal  year  1987 
supplemental  appropriation  that  are  not 
applied  for  by  States  by  July  1, 1988  will 
become  available  for  reallotment  to 
participating  States  according  to  the 
formula  used  in  making  the  original 
allotment.  However,  States  that  received 
a  minimum  allocation  in  the  original 


allotment  will  not  receive  additional 
funds  unless  the  initial  formula 
distribution,  plus  the  reallocated 
amount,  exceeds  $75,000. 

While  the  funding  procedure  does  not 
incorporate  a  direct  count  of  the 
"homeless  population  in  each  State,  a 
count  that  would  be  very  difficult  to 
achieve,  it  does  provide  a  reasonable 
proxy  for  the  potential  population  of 
homeless  persons  with  no  or  minimal 
literacy/educational  skills.  The  funding 
procedure  uses  as  its  basis  reliable  data 
that  are  derived  from  the  1980  census, 
and  are  used,  in  part,  to  compute 
allocations  under  the  Adult  Education 
Act  Additionally,  the  procedure  uses 
the  $75,000  minimum  allotment  required 
by  section  702(c)(2)  of  the  Act. 

Because  of  the  enactment  of  Pub.  L 
100-297,  only  the  fiscal  year  1987 
appropriation  will  be  distributed 
according  to  the  funding  procedure  in 
this  notice. 

Public  Comment 

On  February  11, 1988,  the  Secretary 
published  in  the  Federal  Register  (53  FR 
4102)  a  notice  of  proposed  funding 
procedure  under  the  Adult  Education  for 
the  Homeless  Program  for  funds  made 
available  by  the  fiscal  year  1987 
supplemental  appropriation  and  the 
fiscal  year  1988  appropriation.  In  the 
notice  the  Secretary  invited  comments 
on  the  proposed  funding  procedure.  The 
only  comment  the  Secretary  received 
supported  the  proposed  funding 
procedure.  The  Secretary  has  made  no 
changes  in  the  funding  procedure  since 
publication  of  the  proposed  notice. 
However,  as  a  result  of  the  enactment  of 
Pub.  L.  100-297,  the  funding  procedure 
will  apply  only  to  the  fiscal  year  1987 
supplemental  appropriation. 

Authority:  42  U.S.C.  11421 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.192  Adult  Education  for  the 
Homeless  Program) 

Dated:  May  4, 1988. 
William ).  Bennett. 
Secretary  of  Education. 
[FR  Doc.  88-11095  Filed  5-16-88;  8:45  am] 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  5824  of  May  16,  1988 

Flag  Day  and  National  Flag  Week.  1988 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

Two  hundred  and  eleven  years  have  now  gone  by  since  that  June  day  in  1777 
when  the  Continental  Congress  adopted  a  flag  for  the  United  States  of 
America,  then  a  brand-new  Nation  fighting  for  its  independence  and  for  the 
novel  notion  that  individual  liberty  was  everyone's  God-given  birthright.  Th6 
banner  adopted  then,  the  beautiful  Stars  and  Stripes,  was  soon  raised  by  a 
rebel  hand  for  aU  the  world  to  see.  Our  task  and  our  glory  as  Americans  is  to 
keep  the  flag  flying  high,  because  freedom  waves  in  its  broad  sbipes  and 
bright  stars. 

Tlie  preservation  of  freedom  is  ours  to  fulfill  for  our  children  and  for  the  hope 
of  mankind,  just  as  our  forebears  fulfilled  it  for  us  in  years  of  peace  or  peril. 
We  will  succeed  as  our  countiymen  did  before  us.  but  only  if  we  make  their 
spint  our  own;  we  must  always  revere,  just  as  deeply  as  did  they,  the  Red, 
White,  and  Blue— our  battie-scarred  flag.  The  heroism,  service,  and  sacrifice 
of  those  who  have  followed  Old  Glory  on  many  a  hard-fought  field  and  at 
many  a  guardpost  of  peace  make  this  our  solemn  trust.  We  will  keep  faith 
with  them  and  with  generations  yet  unborn  just  as  long  as  we  can  sing  of  flag 
and  freedom  as  wholeheartedly  as  did  Francis  Scott  Key  in  the  last  stanza  of 
our  National  Anthem.  "The  Star-Spangled  Banner": 

OhI  thus  be  it  ever,  when  freemen  shall  stand 

Between  their  loved  home  and  the  war's  desolationi 

Blest  with  victory  and  peace,  may  the  heav'n  rescued  land 

Praise  the  Power  that  hath  made  and  preserved  us  a  nation. 

Then  conquer  we  must  when  our  cause  it  is  just. 

And  this  be  our  motto:  "In  God  is  our  trust." 

And  the  star-spangled  banner  in  triumph  shall  wave 

O'er  the  land  of  the  free  and  the  home  of  the  brave. 

To  commemorate  the  adoption  of  our  flag,  the  Congress,  by  joint  resolution 
approved  August  3. 1949  (63  Stat.  492),  designated  June  14  of  each  year  as  Flag 
Day  and  requested  the  President  to  issue  an  annual  proclamation  calling  for 
its  observance  and  for  the  display  of  the  flag  of  the  United  States  on  all 
government  buildings.  The  Congress  also  requested  the  President,  by  joint 
resolution  approved  June  9, 1966  (80  Stat..l94).  to  issue  annually  a  proclama- 
tion designating  the  week  in  which  June  14  occurs  as  National  Flag  Week  and 
calling  upon  all  citizens  of  the  United  States  to  display  the  flag  during  that 
week. 

NOW.  THEREFORE.  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  designate  June  14.  1988.  as  Flag  Day  and  the  week 
beginning  June  12  as  National  Flag  Week,  and  I  direct  the  appropriate  officials 
of  the  government  to  display  the  flag  of  the  United  States  on  all  government 
buildings  during  that  week.  I  urge  all  Americans  to  observe  Flag  Day,  June  14. 
and  Flag  Week  by  flying  the  Stars  and  Stripes  from  their  homes  and  other 
suitable  places. 

I  also  urge  the  American  people  to  celebrate  those  days  fix)m  Flag  Day  through 
Independence  Day.  set  aside  by  the  Congress  as  a  time  to  honor  America  (89 
Stat  211).  by  having  pubHc  gatherings  and  activities  in  which  they  can  honor 
their  country  in  an  appropriate  manner,  especially  by  ceremonies  in  which  all 
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renew  their  dedication  by  publicly  reciting  the  Pledge  of  Allegiance  to  the  Flag 
of  the  United  States  of  America  and  to  the  Republic  for  which  it  stands,  one 
Nation  under  God,  indivisible,  with  liberty  and  justice  for  all. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixteenth  day  of 
May,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twelfth. 
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FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5  CFR  Part  1620 

Thrm  Savings  Plan;  EHgibHity 

agency:  Federal  Retirement  Thrift 

Investment  Board. 

action:  Amendment  to  interim  rule. 


summary:  On  March  28. 1988.  the 
Federal  Retirement  Thrift  Investment 
Board  published  interim  regulations 
governing  the  eligibility  of  certain  onion 
employees  to  participate  in  the  Thrift 
Savings  Plan  on  a  tax-deferred  basis. 
These  regulations  provided  tliat 
employees  would  have  an  opportunity  to 
file  an  initial  election  form  with  his  or 
her  employing  auUiority  at  any  time 
before  the  expiration  of  60  days  from  the 
publication  date  of  the  regulations. 
Because  many  of  these  unicm  employees 
did  not  receive  a  timely  notice  of  these 
regulations,  the  Executive  Director  is 
extending  the  initial  election  period  to 
run  from  the  publication  date  of  the 
regulations  (March  28, 1988)  through 
June  30, 198& 

EFFECnvE  DATE:  This  amendment  is 
effective  May  18, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  J.  O'Meara.  (202)  523-6367. 
SOPPI^MENTARY  INFORMATNM: 

List  of  Subjects  in  5  CFR  Part  1620 

Employee  beneiit  plans.  Government 
employees,  Retirement,- Pensions. 

Accordingly.  Chapter  VI  of  Tide  5  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1620-CONTINUATION  OF 
EUGIBILITY 

1.  The  authority  citation  for  Part  1620 
continues  to  read  as  follows: 

Authority:  5  U.8.C  8474.  Pub.  L 100-238, 
Pub.  L  99-591. 


91620.34   (Amemftdl 

2.  Section  1620.34  is  amended  by 
revising  the  first  sentence  to  read  as 
follows:  "Employees  who  are 
participating  in  the  Civil  Service 
Retirement  System  or  the  Federal 
Employees'  Retirement  System  must  be 
permitted  to  file  an  election  form  with 
the  employing  authority  identifying  the 
amount,  if  any.  of  their  contribution  to 
the  Thrift  Savings  Plan  at  any  time  ht>m 
the  publication  date  of  these  regulations 
through  June  30, 1988.  *  *  *" 

Dated:  May  12. 196& 
Frands  X.  Cavanai^ 
Executive  Director. 
(FR  Doc  88-11045  Filed  S-17-88;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Rotefch  S«rvlc« 
7  CFR  Part  510 

Avanabmty  of  Information 

AGENCY:  Agricultural  Research  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  This  document  promulgates 
regulations  of  the  Agricultural  Research 
Service  (ARS),  regarding  the  availabiUty 
of  information  to  the  public  in 
accordance  with  the  Freedom  of 
Information  Act  (FOIA).  It  supplements 
the  Department's  regulations  at  Part  1. 
Subpart  A  of  this  tide. 
EFFECTIVE  DATE:  May  18, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Stasia  A.M.  Hutchison,  National  FOIA 
Coordinator,  Agricultural  Research 
Service,  Room  331B,  Building  005, 
Beltsville  Agricultiiral  Research  Center, 
Beltsville,  Maryland  20705;  (301)  344- 
3928. 

SUPPLEMENTARY  INFORMATION:  This  rule 
relates  to  internal  agency  management 
Therefore,  pursuant  to  5  U.S.C.  553. 
notice  of  proposed  rulemaking  and 
opportunity  for  comment  are  not 
required,  and  this  rule  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Further,  since  this  rule  relates  to  internal 
agency  management,  it  is  exempt  from 
the  provisions  of  Executive  Order  12291. 
Also,  this  rule  will  not  cause  a 
significant  economic  impact  or  other 
substantial  effect  on  small  entities. 


Therefore,  the  requirements  of  the 
Regulatory  Flexibility  Act  5  U.SC.  801 
et  seq.,  do  not  apply.  The  following 
actions  were  taken:  Sections  510.1. 510.4, 
and  510.5  have  been  amended  to  update 
sectimi  references;  and  }S  510.2  and 
510.4  have  been  amended  to  update  the 
location  of  the  National  FOIA 
Coordinator. 

List  of  SubjecU  in  7  CFR  Part  516 

Freedom  of  information. 
Accordingly,  7  CFR  Part  510  is  revised 
to  read  as  follows: 

PART  510— PUBLIC  INFORMATION 


510.1 
510.2 
510.3 
510.4 
510.5 


General  statemenL 

Public  inspection  and  copying. 

Index. 

Requests  for  records. 

Appeals. 

Authority.  5  U.S.C  301. 552;  7  CFR  Part  1. 
Subpart  A  and  Appendix  A  thereta 


S  510.1 

This  part  is  issued  in  accordance  with 
the  regulations  of  the  Secretary  of 
Agriculture  in  Part  1,  Subpart  A  of  this 
title  and  Appendix  A  thereto, 
implementing  the  Freedom  of 
Information  Act  (FOIA)  (5  U.SC.  552). 
The  Secretary's  regulations,  as 
implemented  by  the  regulations  in  tliis 
Part,  govern  the  availabihty  of  records 
of  the  Agricultural  Research  Service 
(ARS)  to  die  public. 

$510.2    Pubic  inspection  and  copying. 

5  U.S.C  552(a)(2)  requires  that  certain 
materials  be  made  available  for  public 
inspection  and  copying.  Members  of  the 
public  may  request  access  to  such 
materials  maintained  by  the  ARS  at  the 
following  office:  ARS  Information  Staff. 
Room  33ia  Building  005,  BARC-West, 
Beltsville,  Maryland  20705;  (301)  344- 
3928.  Office  hours  are  8:00  a.m.  to  4:30 
p.m. 

§510.3    ind«L 

In  compliance  with  5  U.S.C  552(a)(2), 
contact  the  location  cited  in  510.2  for 
any  available  ARS  index. 

§5104    Requests  for  records. 

Requests  for  records  of  the  ARS  imder 
5  U.S.C.  552(a)(3)  shall  be  made  in 
accordance  with  S 1-6  of  this  title  and 
submitted  to  the  national  FOIA 
coordinator  at  the  following  address: 
ARS  Information  &taff.  Room  331B. 
Building  005,  BARC-West,  Beltsville. 
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Maryland  20705:  (301)  344-3928.  The 
national  POIA  coordinator  is  delegated 
authority  to  make  determinations 
regarding  such  requests  in  accordance 
with  9 1.3(a)(3)  of  diis  title. 

95105    AppMls. 

Any  person  whose  request  is  denied 
shall  have  the  right  to  appeal  such 
denial.  Appeals  shall  be  made  in 
accordance  with  9  l-6(e)  of  this  tide  and 
should  be  addressed  as  follows: 
Administrator,  Agricultural  Research 
Service.  U.S.  Department  of  Agriculture, 
Washington.  DC  20250. 

Done  at  Washingtoa  DC  this  13th  day  of 
May.  1968. 
M.E.  Cartor, 

Acting  Administrator.  Agricultural  Research 
Service. 

(FR  Doa  88-llieO  Filed  S-17-88:  8:45  am] 


Agricultural  Marfceting  Service 

7  CFR  Part  1065 

MMc  in  the  Nebraslta-Westem  Iowa 
Area;  Order  Suspending  Certain 


agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Suspension  of  rule. 


:  For  the  months  of  April      I 
through  August  1988  this  action  ' 

suspends  the  requirement  that  a 
cooperative  association  deliver  51 
percent  or  more  of  the  producer  milk  of 
members  of  the  association  to  pool 
distributing  plants  of  other  handlers  in 
order  to  qualify  a  supply  plant  operated 
by  the  cooperative  association  for 
pooling  under  the  Nebraska- Western 
Iowa  order.  The  action  was  requested 
by  a  cooperative  association  that 
represents  producers  who  supply  milk 
for  the  market  The  action  is  necessary 
to  assure  that  the  association's  member 
dairy  fanners  who  have  regularly 
suppUed  the  market's  fluid  needs  will 
continue  to  share  in  the  market's  fluid 
milk  sales. 

EFFECTIVE  DATE:  May  18, 1988. 

FON  FUfrrHER  MFORMATION  CONTACT: 

Constance  M  Brenner,  Marketing 
Specialist.  USDA/AMS/Dairy  Division. 
Order  Formulation  Branch,  Room  2968, 
South  Building,  P.O.  Box  96456: 
Washington,  DC  20090-6456.  (202)  447- 
7183. 

SUFFLEMENTAflY  INFORMATION:  Prior 

document  in  this  proceeding: 

Notice  of  Proposed  Suspension:  Issued 
April  11, 1988;  pubhshed  April  14. 1988 
(53  FR  12424). 


The  Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Such  action 
lessens  the  regulatory  impact  of  the 
order  on  certain  milk  handlers  and  tends 
to  ensure  that  dairy  farmers  who 
regidariy  have  supplied  the  market's 
fluid  needs  will  continue  to  have  their 
milk  pooled  and  priced  under  the  order 
during  the  months  of  April  through 
August  1968  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 
This  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  hat 
been  determined  to  be  a  "non-major" 
rule  under  the  criteria  contained  therein. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricidtural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Nebraska-Western  Iowa 
marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
April  14, 1986  (53  FR  12424]  concerning  a 
proposed  suspension  of  certain 
provisions  of  the  order.  Interested 
persons  were  afforded  opportiuiity  to 
file  written  data,  views,  and  arguments 
thereon.  No  opposing  views  were 
received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice  and  other  available  information, 
it  is  hereby  found  and  determined  that 
for  the  months  of  April  through  August 
1988  the  following  provisions  of  the 
order  do  not  tend  to  effectuate  the 
declared  policy  of  the  Act 

In  9  1065.7(c),  the  words  "51  percent 
or  more  of  the". 

Statement  of  Consideradon 

This  action  suspends,  for  the  months 
of  April  through  August  1988,  the 
requirement  that  a  cooperative 
association  deliver  51  percent  or  more  of 
the  producer  milk  of  members  of  the 
association  to  pool  distributing  plants  of 
other  handlers  in  order  to  qualify  a 
supply  plant  operated  by  the 
cooperative  association  for  pooling.  The 
suspension  was  requested  by  Mid- 
America  Dairymen.  Inc.  (Mid-Am),  a 
cooperative  association  that  represents 
a  large  number  of  the  maricet's 
producers. 

The  cooperative  stated  that  the 
suspension  is  necessary  because  the 
percentage  of  the  cooperative's  member 
milk  production  shipped  to  distributing 
plants  is  expected  to  fall  below  51 
percent  During  1987,  the  cooperative 


stated,  producermilk  pooled  on  the  " 
Nebraska-Western  lowra  order  increased 
5  percent  over  the  amount  pooled  under 
the  order  during  1986.  At  the  same  time, 
the  cooperative  observed,  producer  milk 
used  in  Class  I  declined  by  2  percent 
Mid-Am  stated  that  these  trends  have 
continued  into  1988.  with  levels  of 
producer  milk  pooled  under  the  order 
during  the  months  of  January  and 
February  1988  increasing  by  13  and  11 
percent,  respectively,  from  the  levels  of 
the  same  months  of  1987. 

Mid-Am  predicted  that  the  present 
trends  in  milk  production  and  Class  I 
use,  combined  with  the  decrease  in 
Class  I  sales  that  will  accompany  the 
closing  of  schools  for  the  summer,  will 
cause  the  percentage  of  the 
cooperative's  milk  pooled  under  the 
Nebraska-Western  Iowa  order  and 
shipped  to  distributing  plants  to  fall 
below  51  percent  during  the  months  for 
which  the  suspension  is  to  be  effective. 
ConsequenUy,  Mid-Am  expects  the 
current  marketing  situation  to  create 
difficulties  for  the  cooperative  in 
maintaining  the  pool  status  of  its 
member  producers  who  historically 
have  supplied  the  fluid  needs  of  the 
Nebraska- Western  Iowa  market 

As  alternatives  to  depooling  some 
milk  of  its  member  producers,  the 
cooperative  would  have  to  attempt  to 
pool  Nebraska-Western  Iowa  producer 
milk  on  another  Federal  order  or  ship 
milk  to  distributing  plants  where  the 
milk  would  be  received,  loaded  back 
into  the  truck  and  shipped  to  a 
manufacturing  plant  Either  alternative 
would  require  the  cooperative  to  move 
milk  in  an  uneconomic  and  inefficient 
manner  solely  to  maintain  the  pool 
status  of  producers  who  historically 
have  supplied  the  fluid  needs  of  the 
Nebraska-Western  Iowa  marketing  area. 

In  comments  filed  in  support  of  the 
suspension.  Mid-Am  stated  that  milk 
production  in  the  Nebraska-Western 
Iowa  marketing  area  is  at  a  significanUy 
higher  level  during  1988  than  it  was 
during  the  same  months  of  1987  and 
1986,  while  Class  I  sales  are  weaker. 
Since  suspension  of  the  51 -percent 
shipping  requirement  was  necessary  in 
both  of  the  two  immediately  preceding 
years,  when  marketing  conditions  were 
more  favorable  for  meeting  the  shipping 
requirements,  the  cooperativeoirged  that 
the  provision  be  suspended  again. 

No  comments  opposing  the  proposed 
action  were  received. 

Milk  production  in  the  Nebraska- 
Western  Iowa  market  during  the  first 
-  three  months  of  1988  has  exceeded  the 
1987  level  by  12.7  percent.  Given  current 
marketing  conditions,  more  than  51 
percent  of  the  available  milk  supplies 


apparently  will  have  to  be  shipped  to 
manufacturing  plants  for  surplus  use.  In 
view  of  these  circumstances,  it  is 
concluded  that  die  51  percent  delivery 
requirement  for  cod^rative-operated 
supply  plants  pooled  under  the 
Nebraska-Western  Iowa  milk  order 
should  be  suspended  for  the  months  of 
April  through  August  1988  to  ensure  tlie 
orderly  marketing  of  milk  supplies.  The 
suspension  will  prevent  uneconomic  and 
inefficient  movements  of  milk  solely  to 
maintain  the  pool  status  of  producers 
who  historically  have  supplied  die  fluid 
milk  needs  of  the  Nebraska- Western 
Iowa  marketing  area. 

It  is  hereby  found  and  determined  that 
thirty  days'  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary  and 
contrary  to  the  public  interest  in  that 

(a)  This  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in'  the  mariceting  area  in  that  it  will 
ensure  that  dairy  farmers  who  are 
supplying  the  market's  fluid  needs  will 
continue  to  have  their  milk  priced  under 
the  order  and  thereby  receive  the 
benefits  that  accrue  bom  such  pricing: 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking  was 
given  interested  parties  and  they  were 
afforded  opportimity  to  file  written  data, 
views  or  arguments  concerning  die 
suspension.  No  comments  opposing  this 
action  were  received. 

Therefore,  good  cause  exists  for 
making  this  order  effective  upon 
publication  in  die  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1065 

Milk  marketing  orders.  Milk.  Dairy 
products. 

It  is  dierefore  ordered.  That  the 
aforesaid  provisions  of  9 1065.7(c)  of  the 
Nebraska- Western  Iowa  drder  are 
hereby  suspended  for  the  months  of 
April  through  August  1088.  as  follows: 

PART  1065-4IIU(  IN  THE  NEBRASKA- 
WESTERN  IOWA  MARKETINQ  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1065  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stiat  31.  as 
amended:  7  U.S.C.  601-874. 

91KW5.7   (Amended] 

2.  In  i  10e5.7(c),  die  words  "51 
percent  or  more  of  the"  are  suspended 
for  the  months  of  April  through  August 
1988. 


Signed  at  Washington.  DC  on  May  13, 
1968. 

Kenneth  A.  GiDas, 

Assistant  Secretary  for  MaHfeting  and 
Inspection  Services. 

(FR  Doc.  88-11158  Filed  5-17.^88;  8:45  am) 
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Farmera  Home  Administration 

7  CFR  Parts  1903, 1910, 1943, 1944, 
1951, 1962,  and  1965 

Form  FmHA  1944-3,  "Budget  and/or 
Rnandai  Statamenr 

AQENCV:  Farmers  Home  Administration. 
USDA. 

action;  Final  rule.  

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
regulations  to  provide  for  a  change  in 
administrative  instructions  to  several 
CFR  parts.  This  action  is  necessary 
because  of  changes  in  the  format  name, 
and  number  of  the  "Household  Financial 
Statement  and  Budget"  form.  The 
intended  effect  of  the  action  is  to  make 
the  form  easier  to  complete,  lie  Budget 
part  of  the  form  can  now  be  completed 
and  used  independendy  of  the  Financial 
Statement  The  name  change  is  needed 
to  accurately  reflect  the  order  of  the  new 
format 

CFFtCnVB  DATE:  May  18. 198& 
FON  FURTHER  MFORMATION  CONTACT: 

Dale  Ailing.  Senior  Loan  Specialist 
Servicing  Branch.  Single  Family  Housing 
Servicing  and  Property  Management 
Division,  FmHA,  USDA,  14th  and 
Independence  Avenue  SW., 
Washington,  DC  20250,  Telephone  (202) 
382-1452. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  in  Departmental 
Regulation  1512-1,  which  implements 
Executive  Order  12291,  and  has  been 
determined  to  be  exempt  from  those 
requirements  because  it  involves  only 
internal  Agency  management.  It  is  the 
policy  of  this  Department  to  publish  for 
comment  rules  relating  to  pubUc 
property,  loans,  grants,  benefits,  or 
contracts  notwithstanding  the 
exemption  in  5  U.S.C.  553  with  respect 
to  such  rules.  The  amended  regidation 
changes  the  name  and  number  of  Form 
FmHA  431-3,  'IHousehold  Financial 
Statement  and  Budget"  to  Form  FmHA 
1944-3,  "Budget  and/or  Financial 
Statement"  This  form  is  used  for 
internal  purposes  only  in  determining 
the  repayment  ability  of  applicants  and 
borrowers.  Therefore,  this  action  is  not 
published  for  proposed  rulemaking  since 
it  involves  only  internal  Agency 


management  and  publication  for 
comment  is  unnecessary. 

This  action  affects  die  following 
programs  listed  in  the  catalog  of  Federal 
Domestic  Assistance. 

10.407    Fann  Ownership  Loans 
10.410    Low  Income  Housing  Loans 
10.417    Very  Low  Income  Housing  Repair 
Loans  and  Grants 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372, 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  7  CFR  Part  3015,  Subpart  V 
(48  FR  29115,  June  24, 1983)  and  FmHA 
Instruction  1940-1,  "Intergovernmental 
Review  of  Farmers  Home 
Administration  Programs  and 
Activities"  (December  23, 1983). 

This  document  has  been  reviewed  in 
accordance  with  FmHA  Instruction 
1940-G,  "Environmental  Program." 
FmHA  has  determined  that  this  final 
action  does  not  constitute  a  major 
Federal  action  significanUy  affecting  the 
quality  of  the  human  environment  and. 
in  accordance  with  the  National 
Environment  Policy  Act  of  1960,  Pub.  L 
91-190,  an  Environmental  Impact 
Statement  is  not  required. 

List  of  Subjects  for  7  CFR  Petts  IMS, 
1010. 1943. 1944, 1951. 1962  and  1965 

Loan  Programs — ^Agriculture,  Rural 
areas. 

Therefore,  Chapter  XVm,  Tide  7, 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  audiority  citations  for  the  Parts 
1903, 1910, 1943, 1944, 1951, 1962  and 
1965  continue  to  read  as  follows: 

PART  1903-{AMENDED] 

Authority:  7  U.S.C.  1989;  7  CFR  2.23;  7  CFR 

2.7a 

PART  1910-{AIMENDEO] 

Authority:  7  U.S.C.  1960;  42  U.S.C  1480;  5 
U.S.C.  301:  sec.  10  Pub.  L  93-357, 86  SUt  382: 
7  CFR  2.23;  7  CFR  2.70. 

PART  1943— (AMENDED] 

Authority:  7  U.S.C  1988;  S  U.S.C.  301;  7  CFR 
2.23;  7  CFR  2.7a 

PART  1944-(AMENDEO] 

Authority:  42  U.S.C  148a  5  U.S.C  301, 7 

CFR  2.23.  7  CFR  2.70. 

PART  1951-{AiyiENDEO] 

Authority:  7  U.S.C  1988: 42  U.S.C  148a  5 
U.S.C.  301;  7  CFR  2J3: 7  CFR  2.7a 

PART  1962-{AMEND^] 

Authority:  7  U.S.C  lOea  5  U.S.C.  301. 7  CFR 
2.23.  CFR  2.7a 
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PART  1961    [AUFMnFOl  I 

Aathoritr  7  U^C  ma.  42  US.C  14601 5 

US.C  aei.  7  ere  2a.  7  CPK  2.7a 


2. 7  CFR  Chapter  XVm  is  amended  by 
removing  the  words  "431-3,  Hoasefadd 
Financial  Statecoent  and  Budget"  and 
inserting  in  their  place,  the  words  "1B44- 
3,  Budget  and/ or  Financial  Statement." 
in  the  fbDowing  places: 

(a)  Part  1908,  Subpart  A.  { 1903.9  (a) 

(b)  Part  19ia  Subpart  A.  8 19103  (bX2] 
(cl  Part  1913,  Subpart  C  S  1913.132  (a) 

(d)  Put  1944.  Subpart  A.  §  1944.4  (c). 
f  1944.28  (a)  and  §  1944.30  (a) 

(e)  Part  1944.  Silipsrt }.  9 1944.458  (i4(8) 

(f)  Part  1051.  Subpart  P,  i  1951.261 
(e)(2}(i) 

(g)  Part  1951.  Subpart  G,  f  1951.312  (d) 
(h)  Part  1986,  Sobpart  A.  f  1986.12  (f) 

andBxbibit  C 

3. 7  CFR  Ciwpter  XVm  is  amended  by 
removing  the  words  "Fomi  FtaiHA  431— 
3"  and  *"— *»»B  in  tfa^  place,  the  words 
"FoiB  FW1A  1914-r  in  the  foUowiii« 
plaoa« 

(a)  Part  ina  Subpart  A.  §19107  (a) 

(b)  Part  1M4.  Safapwt  A.  fi  1944.28  (aK2). 
(e)  and  (0(2) 

(c)  Part  1944,  Stdipart  l  i  1844.458  (aK8) 

(d)  Part  1951.  Subpart  G.  9  1951.312 
(eK3).  (e)t3)(i)  and  9 1951.313  (b) 

(e)  Part  1982.  Subpart  A.  f  1982.34  (0(7) 

(f)  Part  196S.  S(a>part  A.  i  1985l27  (gM4) 

91944.467    [AiMfidad] 

4.  In  9 1944.487.  introdnctory 
paragraph  (b)  is  amended  by  dianging 
the  title  "Family  budget  form"  to 

Dttuger  unnL 

5.  fai  1 1944.487.  introductory 
paragraph  (bKl)  is  amended  by 
changing  the  reference  in  the  first 
sentence  from  Torm  FmHA  431-3, 
'Budget  and/or  naandal  Statement'." 
The  second  sent^ice  is  amended  by 
changing  the  words  "Family  budgets"  to 
"Budgets," 

PART  ISeS-REAL  PROPERTY       [ 

Subpart  A— Servicing  01  Real  Estate 
Security  for  Fanner  Program  Loana 
and  Certain  Note-Only  Caeee 

8.  Section  1965.27  is  amended  by 
revising  paragraph  (g)(4)  to  read  as 
follows: 


91MSl27 


olreali 


is)'** 

(4)  Farm  and  Home  plans  and 
finaadal  sUUeaients.  When  the  transfer 
involves  an  ineUgibie  transferea.  Fonn 
FmHA  1944-3  or  FmHA  431-2  will  be 
used  to  the  extaat  neoesaaiy  to 
determine  the  debt  paying  ability  of  the 
transfeiee.  Anodnr  plan  of  operation 


acceptable  to  FnHA  atay  beased  in  lieu 
of  Form  FmHA  431-2.  When  an 
assumption  will  be  of  less  then  the 
amount  of  the  iadebtedneas  and  a 
release  of  Dability  is  involved,  a  current 
financial  and  income  statement  of  the 
transferor  will  be  obtained  on  Forms 
FmHA  1944-3  or  FmHA  431-2.  or  other 
plan  of  operation  acceptable  to  FmHA. 
•        *        •        *        • 

Dated:  October  2, 1987 
Vanoe  L.  Claik, 
Administrator,  Farmers  Home 
Administration. 

(FR  Doc  88-n«go  Fflfld  S-17-88;  8:45  am] 
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NUCLEAR  RE6UI-AT0RY 
COMMISSION 


lOCFRPwtam. 
Minor  CtMTSctiiie 

AOENCV:  Nuclear  Regulatory 

Commisuon. 

actkm:  Fuial  rule. 


:  Hie  Nuclear  Regulatory 
Commission  (NRC)  Is  amending  its 
regulations  to  return  information  that 
was  inadvertently  omitted  when  a  final 
rule  was  pubttshed  in  December  1987 
and  to  make  nonmendature  changes 
that  reflect  the  1987  NRC  consolidation 
and  were  overlooked  when  a  final  rule 
was  puUished  in  August  1987.  Hiese 
amendments  are  necessary  to  iufwin  the 
iniblic  and  NRC  Uoensees  of  tfie 
corrections. 

EfFtcriVg  DATe  May  18. 1988. 
TOR  nmTN«  ■VORMATIOM  CONTACT 
Donnie  H.  Grimsley,  Director.  Division 
of  Rules  and  Records,  Office  of 
Administration  and  Resources 
Management,  U.S.  Nudear  Regulatoiy 
Commission.  Washington.  DC  20555, 
Telephone:  301-492-7211. 
SUPPL£MENTARy  mFORMATKMt  On 
December  31, 1987  (52  FR  48350).  the 
NRC  published  a  final  rule  revising  its 
Freedom  of  Information  Act  regulations 
in  order  to  implement  the  Freedom  of 
Information  Reform  Act  of  1986.  One  of 
the  amendatory  instructions  indicated 
that  in  9  2J90,  paragraphs  (a)(7), 
(b)(lXii).  and  (d)  were  to  be  revised.  For 
paragraph  (d).  the  instruction  should 
have  read  tiiat  the  introductory  text  of 
paragraph  (d)  was  revised  in  order  to 
retain  paragraphs  (1)  aiul  (2)  which  wera 
inadverteady  dropped  when  the  final 
rule  was  puUished.  On  August  21, 1987 
(52  FR  S1801).  the  NRC  published  a  final 
rule  that  aoiended  several  10  CTR  Parts 
to  reflect  the  OBBSolldatioo  of-&e 
agency.  Overiooked  ware  several  place* 


in  the  wgelefinne  whan  the 
nomeeclatufe  changes  abould  heve  beea 
made.  Theee  ameDdnents  correct  these 
oversights. 

Because  these  amendmoits  deal  with 
agency  practice  end  procedures,  the 
notice  said  comment  provisions  of  the 
Administrative  Procedure  Act  do  not 
apply  under  5  U.S.C  SS3(b)(A).  Good 
cause  exists  to  dispense  with  the  usual 
30-day  delay  in  the  effective  date, 
because  these  amendments  are  of  a 
minor  and  administrative  natitfe. 

bvifoonMnlal  Iag|Mct:  Categorical 
Exrhisien 

The  NRC  has  determined  tiiat  this 
final  rule  is  the  type  of  action  described 
in  categorical  ei^usion  10  CFR 
51.22(c)(2).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  eesesaatent  has  been 
prepared  for  this  final  rule. 

PaperwofK  Kedutimn  Act  Stelement 

This  final  rule  contains  no  information 
collection  requirements  and  therefore  is 
not  subject  to  HtB  requirements  of  the 
Paperworic  Reduction  Act  of  1980  (44 
U.S.G3S01e/5e9.). 

List  of  8«b|ectB  fai  16  CFR  Pert  2 

Administrative  practice  and 
>  procedure.  Antitrust,  Byproduct 
material  Classified  information. 
Environmental  protection.  Nuclear 
materials,  Nudear  power  plants  and 
reactors.  Penalty,  Sex  discrimination. 
Source  material.  Special  nuclear 
material  Waste  treetment  and  disposal 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Eoeigy  Act  of  1954.  as  amended, 
the  Eneigy  Reoiganiiation  Act  of  1974. 
as  amended,  and  5  U.S.C.  552  and  553. 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  Parts  2, 9.  and 
20. 

PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  UCENSMQ  PROCEEDINGS 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  Sea  161, 68  Stat  948,  as 
aaended  (42  U.S.C  2201):  see  201. 88  Stat. 
1242.  as  amendad  (42  U.S.a  5841). 

2.  In  9  2.790.  and  paragraph  (d)  is 
revised  to  read  as  follows: 


§2.790    PubMc 
requests  for 


biepectionB,  exemptions. 


(d)  The  following  information  shall  be 
deemed  to  be  coauund^  or  financial 
information  adthia  theaoeaniBg  of 
9  0.17(aX4}of^^efaaptBraadshallbe  ~ 
subject  to  disdosun  mly  m  accordaaoa 


with  the  provisions  of  9  9.19  of  this 
chapter. 

(1)  Correspondence  and  reports  to  or 
fiom  the  NRC  which  contain  information 
or  records  concerning  a  licensee's  or 
applicant's  physical  protection  or 
material  control  and  accounting  program 
for  spedal  nudear  material  not 
otherwise  designated  as  Safeguards 
Information  or  dassified  as  National 
Security  Information  or  Restricted  Data. 

(2)  Information  submitted  in 
confidence  to  the  Commission  by  a 
foreign  source. 


PART  »-PUBUC  RECORDS 

.  3.  The  authority  dtation  for  Part  9 
continues  to  read  as  follows: 

AudKxity:  Sec.  161. 88  Stat.  948,  aa 
amended  (42  U.S.C  2201):  sec.  201. 88  Stat 
1242.  aa  amended  (42  U.S.C  5641). 

99.60   [Amended] 

4.  In  9  9.8a  paragraph  (a),  after  the 
words  "Director.  Office  of 
Administration",  add  the  words  "and 
Resources  Management". 

PART  20— STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

5.  The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

Authority:  Sec  161.  68  Stat  948,  as 
amended  (42  U.S.C.  2201):  sec.  201,  88  Stat 
1242,  as  amended  (42  U.S.C  5841). 

920.103    [Amended) 

8.  In  9  20.103.  paragraph  (g).  remove 
the  word  "Director",  and  add  in  its  place 
the  words  "Regional  Administrator". 

920.311    (Amended] 

7.  In  9  20.311,  paragraph  (g)(3).  remove 
the  word  "Director",  and  add  in  its  place 
the  words  "Regional  Administrator". 

Dated  at  Rockville.  Maryland,  this  6th  day 
of  May  1968. 

For  the  Nuclear  Regulatory  Commissioo. 
Victor  SteUo.  Jr.. 

Executive  Director  for  Operations. 
[FR  Doc  88-11113  FUed  5-17-88: 8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Porta  207, 220. 221  and  224 

Ragulatlona  Q.  T,  U  and  X:  Sacurttlaa 
Credit  Tranaaction^  Uat  of  MarginaMa 
OTCStocfca 

AOCNCV:  Board  of  Governors  of  the 
Federal  Reserve  System. 

action:  Final  rule:  correction. 


■UMMARv:  This  document  corrects  a 
previous  Federel  Register  document  FR 
Doc.  88-0302  (Ust  of  Marginable  OTC 
Stocks),  which  was  published  at  page 
15195  of  the  issue  for  Thursday,  April  28. 
1986,  to  be  effective  May  9, 1988. 
FOR  nmTHCR  MPomiATiON  contact: 
Peggy  Wolffium,  Securities  Regulation 
Analyst  Division  of  Banking 
Supervision  and  Regulation,  (202)  452- 
2781.  For  the  hearing  impaired  only, 
Earaestine  Hill  or  Dorothea  Thompson, 
Telecommunications  Device  for  the  Deaf 
(TDD)  (202)  452-3544,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 
aupPUMENTARV  MPORMATION:  Based 
upon  corrected  information  received 
firom  the  National  Association  of 
Securities  Dealers,  the  name  of  Holiday 
RV  Superstores,  Inc.,  $.01  par  common 
was  spelled  incorrectly  when  it  was 
added  to  the  List 

Accordingly,  pursuant  to  12  CFR 
207.2(i)(3)  and  207.2(k)  (Regulation  G).  12 
CFR  220i(o)(4)  and  220.2(8)  (Regulation 
T),  and  12  CFR  221.2(h)(3)  and  221.2(j) 
(Regdation  U).  the  entry  for  "Holiday 
Rv  Superstars,  Inc."  is  changed  to 
"Holiday  RV  Superstores,  Inc."  in  the 
"Additions  to  the  List"  in  the  second 
column  on  page  15197. 

By  order  of  the  Board  of  Governors  of 
the  Federal  Reserve  System  acting  by  its 
Staff  Director  of  the  Division  of  Banldng 
Supervision  and  Regulation  pursuant  to 
delegated  authority  (12  CFR 
265.2(c)(18)).  May  12. 1988. 
WUUamW.WUas, 
Secretary  of  the  Board. 
[FR  Doc  88-11073  Filed  S-17-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlnlatratlon 

14CFRPart71 

[Alrspece  Docket  Number  66-ACE-04] 

Cancellation  of  TranaWon  Area;  Spirit 
Lake,IA 

AOCNCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


:  The  nature  of  this  federal 
action  is  to  cancel  the  transition  area  at 
Spirit  Lake,  Iowa.  The  nondirectional 
radio  beacon  (NDB)  at  Spirit  Lake,  Iowa, 
has  been  decommissioned,  thereby 
canceling  the  instrument  approach 
procedure  based  on  this  navigational 
aid.  Accordingly,  the  transition  area  is 
no  longer  required. 


imcnvi  DATK  0601  u.tc.,  October  20. 
1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Lewis  Earp.  Airspace  Specialist  Traffic 
Management  and  Ainpace  Branch.  Air 
Traffic  Division.  ACR-640.  FAA.  Central 
Region,  601  East  12th  Street  Kansas 
City,  Missouri  64106.  Telephone  (816) 
426-340& 

tUPFLIMKNTARV  INFORMATION;  The 

purpose  of  this  amendment  to  Subpart  G 
of  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  71.181)  is  to  cancel 
^  the  transition  area  at  Spirit  Lake.  Iowa. 
The  NDB  at  Spirit  Lake.  Iowa,  was 
decommissioned  during  1987.  That 
action  canceled  the  instrument  approach 
procedure  predicated  on  this 
navigational  aid.  Accordingly,  the  Spirit 
Lake  transition  area  is  no  longer 
required  and  action  is  taken  herein  to 
cancel  it  Since  the  instrument  approach 
procedure  has  been  canceled,  this  action 
is  one  in  which  the  public  would  not  be 
particularly  interested.  Therefore,  notice 
and  public  procedure  hereon,  under  5 
U.S.C.  553(b),  are  unnecessary. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  whidi 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  antidpated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impad  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  Amaufanent 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  (FAA)  amends  Part  71  of 
tiie  FAR  (14  CFR  Part  71)  as  follows: 

PART  71— (AMENDED] 

1.  The  autiiority  dUtion  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
Executive  Order  10654;  48  U.S.C  lOtKg) 
(Revised  Pub.  L  97-449.  )anuaiy  12. 1983):  14 
CFRllM. 

971.181    [Amended] 

2.  By  amending  9  71.181  as  follows: 
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Spirit  Laka,  Iowa  pbHMwad] 

Issued  in  Kansas  City,  Missouri  on  May  2, 
1988. 

RMriB.MaiGhhaaka, 
Acting  MaaagBr.  Air  Traffic  Dirmioa. 
(FR  Oo&  BB-IIOtt  FUad  5-17-«e  MS  aal 
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!  rcdeial  AvtattoQ 
Admiaislratkm  (FAA).  DOT. 
actkm:  Fbial  rale. 


:  The  aatara  of  diia  federal 
action  is  to  cmosl  dae  cootrol  aoaa  at 
RuMcU,  Kamas.  TUs  actkai  was 
requestod  bjr  tke  aiiport  manager,  sinoe 
dw  FH^Serrios  Stetkai  at  RuswU. 

,  la  adndaled  to  be  doMd  Jaly  2. 


mnc:  0001  Urc.  October  20. 


1908. 


KTMN  CONTACn 

EMeCaratoe.AinpaoeSpedallat     I 
Tkaffic  Management  and  Airspace 
Braocfa.  AklMBc  Division.  ACE-MO. 
FAA.  Centrri  Regtoo.  on  Bast  12di 
Street.  Kansas  dty,Kfissoaii0«10a  \ 
Telephaae(n«)  428-3400.  j 

auPWWWTswv  oiyowMaiion  Since  die 
RassdL  Kansas.  FHght  Service  Station  is 
scbedsled  to  be  dosed  )idy  2. 1900.  tlie 
airport  manager  at  RasaeU.  KaoMS,  has 
requested  diat  the  control  xone  be 
canceled.  Action  is  taken  herein  to 
cancel  said  control  zone. 


On  page  0161  of  die  Fedarsl  ReiMOT 
dated  »«arch  1. 1080.  die  Federal 
Aviation  Ad»iuistiution  pnUished  ai 
Notice  of  Proposed  RulemaUag  wUci 
would  aaend  §  71.171  of  Part  71  of  die 
Federal  Aviation  Regulations  so  as  to 
cancel  the  coalrol  lone  at  Russell. 
Kansas.  (53  FR  0161.)  Interested  persons 
were  invited  to  participate  in  the 
ndeawldng  proceeding  by  submitting 
wriUea  comments  on  the  propoeal  to  die 
FAA.  No  responses  wen  received  as,a 
result  of  the  Notice  of  Proposed         j 
Rulemaking.  ' 

The  FAA  has  deterntined  that  this 
proposed  regslatien  only  involves  an 
established  body  of  t«whin«il 
regulations  for  which  &oi)uent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  cunenL  U.  i     . 
therefore— (1)  is  not  a  "major  rule" 
under  Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Rc^gslatory 
Ptdides  and  JVoosdares  (44  FR  UOM. 


Febnuuy  26, 1970):  and  (3)  does  aal 
wanaot  praparatioa  of  a  legelatocy 
evahmtion  •»  the  anticipated  iaipact  ia 
so  minimal  Sinoe  this  is  a  roatiiiiB  matter 
diat  will  only  affect  air  traffic 
procedures  and  ahr  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  oa  a  substantial 
number  of  smaU  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  af  Sobjeds  to  14  CFR  Psrt  71 

Aviation  safety.  Control : 


Adopdaaofthsi 

According^,  pursuant  to  die  authority 
delegated  to  me,  the  Federal  Avtation 
Administoation  (FAA)  proposes  to 
amend  Part  71  of  die  FAR  (14  CFR  Part 
71)  as  foUowrr 

PART  71-[A«Flinf  1)1 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follews: 

SiAaOtr.  49  M&JC  1348(a).  13S4(a).  1S10; 
Rxecutive  Order  lOBSC  49  U.S£.  10e(^ 
(Revtaad  Pob.  L  •7-448,  laauary  1%  1983):  14 
CFRuae. 


§71.171    U 
2.  By  amending  1 71.171  as  follows: 

Issued  io  Kanaaa  Cttjr.  Massari.  «■  May  2. 


PaalB.] 

Acting  Managtr.  Air  Traffic  Divinoa. 

[FR  Doc.  88-11083  Piled  5-17-88;  8:46  am) 


OEPARTMENT  OF  COMMERCC 


IS  CFR  Part  066 
(Dodcst  Na.  8M47-8047] 

Ravlsiona  to  the  Export 
Regulations  Baaad  on  COCOM 
ElacMe 


AQCNCV:  Bureau  of  Export 
Administration,  Commerce. 
action:  Final  rule. 

OUNHMRV:  Export  AdaiinistratioB 
maintains  the  Commodity  Control  list 
(CCL).  which  identifies  diose  items 
subject  to  OepsrtmeBt  of  Conmerce 
export  contnds.  lUs  rule  sawaris  Export 
Control  Cmsairtiliti  Nniebar  (ECCN) 
1203 A  on  the  CCL  by  taposiBg  a  oentrol 
on  vac 

operatiag  wttkprotootiva  at 
This  amendiaaat  has  resaltod  frwa  a 
review  of  stsrtegic  coatreb  mstotsined 
by  die  U.S.  and  certain  aUlod  coantriss 


throat  die  Cootdiaatii^Caaiinittee 
(COOCM4).  Such  multilateral  controls 
restrict  dm  avaddiUity  of  stntegic  items 
to  oontfoUad  ooanliiea.  Widi  dis 
concntrapee  of  the  Depaitiaaiit  ef 
Defense,  the  Depsftment  of  Commerce 
has  determined  that  this  amendment  to 
die  CCL  is  necessary  to  protect  U.& 
natioaal  secnrity  intafests. 

ioaTE:Mayl0.1900. 


For  questions  of  a  tedinical  natura  on 
electric  furnaces  (ECCN  1203).  caD 
Surendra  Dhir.  Capital  Goods 
Technology  Center.  Bureau  of  Export 
Administration.  Telephone:  (202)  377- 
8550. 


Saving  Clause 

Shipnents  of  itsois  reaioved  baa 
general  license  aothorizations  as  a 
result  of  this  regulation  that  wen  oa 
dock  for  lading,  on  lighter,  laden  aboard 
an  exporting  carrieiv  or  en  route  aboard 
a  carrier  to  a  port  of  export  pursuant  to 
actual  orders  for  export  before  (two 
weeks  after  date  of  publication)  may  be 
exported  under  the  general  license 
provisions  up  to  and  indnding  (four 
weeks  after  date  of  publication).  Any 
suchiteais  not  actually  exported  before 
midnight  (foor  areeks  after  date  of 
publication)  require  a  validated  export 
license. 

Rulemaking  Requireoiaate 

1.  Because  this  rale  concerns  a  foreigB 
and  militaiy  affain  fitnction  of  the 
United  States,  it  is  not  a  mis  or 
regulaticm  afitfaia  die  meaning  of  sectkia 
1(a)  of  Executive  Order  12291.  and  it  is 
not  subject  to  the  requiremento  of  diat 
Order.  Accordingly,  no  preMnrinaryor 
final  Regnlatocy  tapact  Analysis  has  to 
be  or  wdl  be  prspared. 

2.  Section  13(a)  of  die  Export 
Administration  Act  of  1979.  as  amended 
(50  U.&C  app.  2412(a)).  exempte  diis 
rule  from  all  requirements  of  sectton  553 
of  the  Administntive  lYocedura  Act 
(APA)  (5  U.S.C.  553).  indttding  diose 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
puUic  coouaent.  and  a  delay  in  effective 
date.  This  rule  also  is  exempt  from  these 
APA  requireaiento  becease  it  involves  a 
foreign  and  military  affairs  function  of 
die  United  States.  Section  13(b)  of  die 
BAA  does  not  require  that  tfads  rule  be 
pubHahed  to  pnqiosed  form  because  this 
rule  implemento  regulatory  changes 
based  on  COCOM  review.  Further,  no 
other  law  requiras  that  a  aotioe  of 
proposed  rulemaldag  aad  an  opportaaity 
for  pubUc  comment  be  given  for  this 
rule. 


3.  Becansa  a  aotioe  of  proposed 
rulemakiBg  and  aa  opportunity  for 
public  oamaaeat  an  not  required  to  be 
given  for  this  rule  by  section  S53  of  die 
Adminishatise  PMeedare  Act  (5  US.C. 
553).  or  by  oqr  odm  law.  under  sections 
603(a)  and  00i(a)  of  die  Regulatory 
Flexibihty  Act  (5  U.S.C  e03(a)  and 
.604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
pr^mred. 

4.  This  rule  meations  a  collection  of 
information  subject  to  the  requiremento 
of  die  P^ierwoik  Reduction  Act  of  1900 
(44  U.&C  3501  e<  seg-i.  1^  collection 
has  been  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0625-0001. 

5.  Thte  rule  does  not  oootato  potides 
with  Federalism  in^ilicatioos  rufScient 
to  warrant  prqiaration  of  a  Federalism 
assessmeat  aoder  Executive  Order 
12012. 

Acoordiogly,  it  is  being  issoed  to  final 
form.  Howrever.  as  arith  other 
Department  of  Coauseroe  rales, 
comments  from  the  pnbUc  are  always 
welcome.  ComnHnte  should  be 
submiUad  to:  |oan  Magdre.  Office  of 
Technology  and  Paticf  Analysis.  Bureaa 
of  Export  Administration.  Department  oL 
Commerce,  PXX  Bex  273.  Washington.    "^ 
DCSOOM. 


List  of  Sid^eds  to  IS  CFR  Part ; 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly.  Part  399  of  die  Export 
.Administratiasi  Re^datiens  (15  CFR 
Parts  308  dinn^h  300)  is  amended  as 
folkHvs: 

PART  3»-{AIIEII0ED] 

1.  The  authority  citation  for  Part  399 
continues  to  read  as  follows: 

Audmrity:  Pub.  L  98-72. 83  Stat  503  (50 
U.S.C.  app.  2401  et  seq.).  as  amanded  by  Pub. 
L  97-145  of  December  29. 1981  and  by  Pnb.  L 
99-64  of  July  12. 1985:  B.0. 12525  of  )^  12. 
1985  (SO  FR  8879^.  fdy  18, 1986):  PiAl  l>  96- 
223  of  Oaoambar  28. 1977  (SO  U.&C  1701  at 
M9.):  B.a  12532  of  Saptembar  9l  1985  (SO  FR 
36881.  September  la  1985)  as  affected  by 
notice  of  September  4. 1986  (51  FR  31925. 
September  a  1986):  Pub.  L  99-440  of  October 
2. 1986  (22  U.S.C.  5001  et  s^.):  and  E.a  12571 
of  October  27. 1908(51  FR  39505,  October  29. 
1986). 


tNaltof  880.1   (Amsaded] 
2.  fa  Sopplment  Na  1  to  f  309.1  (die 

Commodity  Control  List).  Commodity 

Group  2  (Electrical  simI  Power 

Generating  Bquipnwnt),  BOON  1203A  is 

amended  as  foUoars: 
A.  By  rcvisiag  the  heading  to  the  entry 

and  to  dm  *iJst  of  Eqaipannt  Controlled 

by  ECCN  laoA"  to  read  as  set  forth 

below; 


E  By  removing  die  words  "(See  also 
ECCNs  lOOOA  and  1301A.)"  from  die 
NOTE  followmg  para^aph  (cK3)  and  by 
adding  those  words  to  the  end  of  the 
entry: 

C.  By  redesi^iating  die  NOTE  at  die 
end  of  the  entry  as  1;  and 

D.  By  adding  a  new  NOTE  2  to  read  as 
follows: 

120SA 


List  of  Electric  Furnaces  CaetmUed  by 
ECCNUOIA 


(2)  •  *  * 

Note  1:  This  ECCN  does  not  control 
susceptors  *  *  * 

hfoto  2.  Tliis  ECCN  also  covers  vacmin 
furnaces  capable  of  operating  «rMi  protective 
atmospheres. 

(See  aiao  BOCNa  1080A  and  1301A.) 

Dated:  May  13,  igsa 
ViMa^F.OaC^ii, 

Deputy  ABtistant  Secretary  for  Export 
AdtniKittt  iition. 

(FR  Doc.  88-11101  Filed  5-17-88;  8:45  am^ 

SNJJNQ  coos  SS1»-Or'4l 


COMVODfTY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  12 

Reparation  Proceedings;  Date  of 
RapanMonOfdanFBng  of  Doubte 
Bond  in  Court  of  Appoala 

AOCNCV:  Commodity  Futures  Tradii^ 

Commssion. 

action:  Ftoal  rale. 


;  Under  section  14(e)  of  the 
Commodity  Exchange  Act  7  UJS.C 
18(e).  litigants  who  wish  to  file  s  petition 
for  Court  of  Appeals  review  of  a 
reparation  order  issoed  by  the 
Commodity  Futures  Ttadhig 
Commission  ("Commission")  must  file  a 
double  bond  within  30  days  of  "Ae  date 
of  the  rqmration  order."  The 
Commission  has  adopted  final  Rule 
12.406(d)  to  clarify  dmt  die  36day 
period  for  filing  the  bond  runs  bom  the 
date  that  the  Commissian's  order  te 
received  by  the  Commissian's 
Proceedings  Clerk,  a  date  that  is 
routinely  stamped  on  the  first  page  of 
the  order. 


!  OATB:  New  Rule  12.40e(d) 
becomes  effective  June  2, 1988. 
ADOflESa:  Commodity  Futures  Trading 
Commission.  2033  K  Street  N.W.. 
WasfategtOB.  nc  20S81. 
ran  FUNTMR  MlVOMOATION  CONTACT! 
Curt  Bohling.  Office  of  General  OwuiseL 


Commodity  Futures  Trading 
Commission.  2033  K  Street  N.W.. 
Washington,  DC  20501,  Telephone  (202) 
254-0080. 


ITKMt  Section 
14(e)  of  the  Commodity  Exchange  Act  7 
U.S.C  18(e).  specifies  the  procedure  for 
obtaining  review  in  the  United  States 
Court  of  Appeals  of  a  reparation  order 
issued  by  die  Commission.  That  section 
provides,  among  other  things,  that  a 
reparation  appeal 

shall  not  be  eflective  unleaa  willdn  30  days 
from  and  after  the  date  of  tiis  rapaiation 
order  the  appellant  also  Bias  with  the  derk  of 
the  court  a  bond  in  double  the  amount  of  the 
reparation  awarded  against  tlie  appellant 
conditjoned  upon  tiw  payment  of  the 
jHilgiiient  entered  by  the  oout  plus  interest 
and  oocts,  iadadiiig  a  reasonable  attomey'a 
fee  for  the  appellee,  if  the  appellee  shall 
prevaiL 

On  October  SO.  1907.  the  Commission 
proposed  an  toterpretotive  nde  to  clarify 
the  meaning  of  the  phrase  "the  date  of 
the  reparation  order."  52  FR  41733  (Oct 
30, 1907).  The  proposed  rule  provided 
that  the  30-day  period  for  filing  the  bond 
runs  from  fke  date  that  the 
Commission's  order  is  received  by  the 
Commission's  Proceedings  Clerk,  a  date 
that  is  routinely  stamped  on  the  first 
page  of  the  order.  The  Commisssion 
tovited  toterestad  persons  to  comment 
on  the  proposed  rule,  but  no  commente 
have  been  received. 

The  Commission  proposed  the 
interpretative  nde  to  provide  s  stendard. 
easily  identifiable,  measuring  date  for 
die  filbig  of  a  Section  14(e]  bond  A 
number  of  decisions  by  United  States 
Courts  of  Appeals  have  demonstrated 
the  need  for  such  a  standard.  The 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  has  held 
that  the  tbne  for  filing  the  Section  14(e) 
bond  "must  be  constraed  as  both 
jurisdictional  and  unalterable." 
Kessemdt  v.  CFTC,  684  F.2d  88.93  (D.C 
Cir;  1062).  Likewise,  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit 
has  recentiy  stated  that  *^e  timely 
filing  of  (the  Section  14(e)J  bond  is  a 
prerequisite  for  appellate  juhsdiction.*' 
Chicago  Commodities,  Inc.  v.  CFTC,  811 
F.2d  1262. 1263  (9di  Or.  1987).  Should  a 
reparations  Utigant  miscompute  the  30- 
day  period  for  filing  the  juriJMiictional 
Section  14(e)  bond,  his  petition  for 
review  is  subject  to  dismissal  by  the 
Court  of  Appeals.  See;  e-g..  Clayton 
Brokerage  Co.  v.  Bunzel,  820  F.2d  1459 
(9di  Cir.  1907)  rBunzel"). 

As  die  Bumel  dedsion  illustrates,  the 
phrase  "die  date  of  the  reparatton 
order"  as  used  in  Section  14(e)  may  be 
subject  to  more  than  one  interpretation. 
The  Bunzel  court  held  that  pursuant  to 
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the  terms  of  the  CommiMion's  order  in 
that  particular  case,  "Ihe  date  of  the 
reparation  order"  was  "the  date  that  the 
order  *  *  *  was  served."  820  F.2d  at 
1462.  Since  the  date  of  service  of  the 
order  was  not  obvious  on  the  face  of  the 
order,  the  court  required  the 
Commission  to  supplement  the  record 
with  evidence  concerning  the  date  of 
service.  Upon  reviewing  this  evidence, 
the  Court  determined  that  the  order  had 
been  served  31  days  before  the 
petitioners  filed  their  Section  14(e)  bond. 
The  Court  therefore  dismissed  the 
petition  for  review. 

To  avoid  these  procedural  questions 
for  litigants  and  to  provide  certainty  as 
to  the  measuring  date  for  the  filing  of  the 
jurisdictional  bond,  the  Commission  has 
adopted  new  Rule  12.406(d]  as  prop>o8ed 
The  Rule  defines  "the  date  of  the 
reparation  order"  in  Section  14(e)  as  the 
date  on  which  the  order  is  filed  with  the 
Commission's  Proceedings  Clerk.  This 
date  is  routinely  stamped  on  the  first 
page  of  the  Commission's  opinion  and 
order  or  order  of  summary  affirmance. 
Thus,  parties  receiving  a  Commission 
reparation  order  will  know  with 
certainty  the  date  upon  which  the  30- 
day  period  begins  to  run. 

This  rule  is  a  procedural  one.  See  5 
U.S.C.  552(a)(1)(c).  Consequently,  the 
Commission  has  determined  to  make  the 
rule  effective  15  days  after  its 
publication  in  the  Federal  Register.  See 
5  U.S.C  553(d). 

Regulatoiy  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  requires  agencies  to 
consider  the  economic  impact  of 
proposed  rule  changes  on  small  business 
entities.  The  rule  proposed  here  would 
not  affect  the  amount  of  the  bond 
required  to  be  filed  in  order  to  obtain 
judicial  review  of  a  Commission 
reparation  order  and  thus  would  not 
have  any  economic  impact  on  small 
business  entities.  Accordingly,  the 
Chairman,  on  behalf  of  the  Commission, 
certifies  that  the  rule  adopted  here  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

list  of  Subjects  in  17  CFR  Part  12 

Administrative  practice  and 
procedure.  Commodity  futures. 
Reparations. 

PART  12~(AIIENDE0] 

For  the  reasons  set  forth  in  the 
preamble,  the  Commission  amends  Title 
17,  Part  12  of  the  Code  of  Federal 
Regulations  as  follows: 

1.  The  authority  citation  for  Part  12  is 
revised  to  read  as  follows: 


Autfaocity:  7  U.S.C  4a(J).  12a(5).  18(b) 
(1962). 

2.  Section  12.406  is  amended  by  adding 
a  new  paragraph  (d)  as  follows: 

9 12.40e    Final  oecWon  of  the  Convwaelon 

***** 

(d)  Date  of  the  reparation  order.  For 
purposes  of  computing  the  30-day  period 
for  filing  the  appeal  bond  required  by 
section  14(e)  of  the  Act.  7  U.S.C.  18(e), 
"the  date  of  the  reparation  order"  shall 
be  the  date  that  the  Commission's 
opinion  and  order  (or  order  of  summary 
affirmance,  as  the  case  may  be)  is  filed 
with  the  Proceedings  Clerk.  This  date 
shall  be  reflected  by  the  date  stamp  on 
the  first  page  of  the  Commission's  (nder. 

Issued  in  Washington,  DC  on  May  11, 1988 
by  the  Commission. 
)Mii  A.  Wabb. 

Secretary  of  the  Commission. 
[FR  Doc  88-11001  Filed  5-17-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safaty 
Adminiatration 

23  CFR  Part  1309 
[Docket  No.  82-18;  Notice  12] 

Incantiva  Grant  Crttaria  for  Alcohol 
Traffic  Safaty  Programa 

AQENCY:  National  Highway  Ttaffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
action:  Final  rule. 

aUMMARY:  On  April  2, 1987,  Congress 
enacted  the  Surface  Transportation  and 
Uniform  Relocation  Assistance  Act  of 
1987.  Section  203  of  the  Act  amends 
section  406  of  the  Highway  Safety  Act, 
23  U.S.C.  408,  by  extending  from  three  to 
five,  the  number  of  fiscal  years  in  which 
a  State  may  receive  alcohol  incentive 
grants. 

This  Final  Rule  revises  portions  of  the 
agency's  regulation  implementing 
section  408  of  the  Highway  Safety  Act  of 
1966,  relating  to  supplemental  alcohol 
incentive  grants,  to  reflect  this  statutory 
change.  Otiier  portions  of  the  regulation 
were  amended  in  a  final  rule  published 
in  the  Federal  Register  on  July  22, 1987 
(52  FR  27614). 

DATE  The  amendments  made  by  this 
final  rule  are  effective  on  May  18, 1988. 

PON  nrnTMBI  MFONMA-nON  CONTACT 
Mr.  George  Reagle,  Associate 
Administrator  for  "Traffic  Safety 
Programs,  NTS-01,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street.  SW..  Washington,  DC 


20590,  telephone  (202)  366-1755;  or  Ms. 
Heidi  L  Coleman,  Office  of  Chief 
Counsel.  NCC-30,  NHTSA.  telephone 
(202)  366-1834. 

•UPPLBNtNTAllV  MFONMATION:  On  April 
2, 1987,  the  Surface  Transportation  and 
Uniform  Relocation  Assistance  Act  of 
1987.  Pub.  L  100-17,  was  enacted  by 
Congress.  Section  203  of  the  Act  amends 
section  408  of  the  Highway  Safety  Act, 
23  U.S.C.  408,  Incentive  Grant  Criteria 
for  Alcohol  Traffic  Safety  Programs  (the 
408  program),  by  extending  from  three  to 
five,  the  number  of  fiscal  years  in  which 
a  State  may  receive  alcohol  incentive 
grants. 

Background 

The  406  program  was  enacted  in  1962, 
under  23  U.S.C.  406  (Pub.  L  97-364),  as  a 
two-tier  grant  program,  providing 
Federal  funds  (basic  and  supplemental 
grants)  to  States  that  qualify  by 
implementing  certain  programs  designed 
to  reduce  the  drunk  driving  problem. 
The  amount  received  as  a  basic  grant 
equals  30  percent  of  the  State's  IHT 1983 
highway  safety  grant  (section  402) 
apportionment.  The  amount  received  as 
a  supplemental  grant  may  not  exceed  20 
percent  of  the  State's  FY  1983  section 
402  apportionment  Section  402 
apportionments  are  made  to  the  States 
under  a  grant  program  established  by 
the  Highway  Safety  Act  of  1966,  23 
U.S.C.  402,  to  aid  die  States  in 
conducting  highway  safety  programs. 

In  1984,  section  406  was  amended. 
Pub.  L  98-363,  to  expand  the  scope  of 
the  406  program  to  include  programs  to 
combat  drugged  driving  as  well  as  drunk 
driving  and  to  establish  a  third  grant  for 
which  States  may  qualify  (special 
grants)  to  encourage  the  States  to  enact 
tough  minimiim  sentencing  standards. 
The  amount  received  as  a  special  grant 
may  not  exceed  5  percent  of  the  State's 
FY  1984  sections  402  and  406 
apportionments. 

Under  the  1982  Act  States  could 
receive  section  406  incentive  grants  in 
no  more  than  three  fiscal  years  although, 
as  discussed  in  further  detail  below,  the 
years  in  which  a  supplemental  grant  is 
received  need  not  bie  the  same  years  as 
those  in  which  a  basic  grant  is  received. 
Similarly,  special  grants  (which  were 
added  under  the  1984  amendment)  can 
be  received  in  different  years  than  those 
in  which  a  basic  or  supplemental  grant 
is  received. 

Section  203  of  Pub.  L 100-17  amends 
section  406  by  extending  from  three  to 
five,  the  number  of  fiscal  years  in  which 
a  State  may  receive  section  408 
incentive  grants.  In  a  Notice  of  Proposed 
Rulemaking  (NPRM),  published  in  the 
Federal  Ri«istar  on  July  22. 1987  (52  FR 


27616),  the  ageaqr  propoaed  revisions  to 
portions  «f  the  ngnncy'a  regalation 
impleoaaiiag  section  408w  relating  to 
supplemental  aloobol  incentive  grants, 
to  reflect  (Ui  stalutoly  daj^e.  Other 
poitioBB  of  ^  regulation  were  amended 
'  to  reflect  atatatory  f^t^ng^^  unrelated  to 
<  supplemental  grants  in  a  fmal  rule 
published  in  tke  Fadetal  Register  on  July 
22. 1987  (52  FR  27614). 

Supptesnaital  Gtanto 

Congress  provided  in  section  408  that 
a  State  is  eligible  for  a  supplemental 
grant  if  die  State  is  eligible  for  a  basic 
grant  and  provides  for  some  or  all  of  the 
criteria  estabUahed  by  the  So^etary  of 

'  Transportation.  By  r^ulation,  a  total  of 
twenty-two  supplemental  criteria  hare 
been  proranigated.  Under  die  agency's 
current  regulation,  die  State  must  aliow 
that  it  has  a  license  sospension  system 
in  which  the  average  time  from  arrest  to 
suspension  of  a  license  does  not  exceed 
an  average  of  45  days.  (The  agency, 
however,  is  proposing  to  amend  tUs  and 

-  other  reg^atoiy  requirements  under  a 
separate  raiemaking  action.  See 
discussion  on  page  10  of  this  final  rule.) 
In  addition,  a  State  mast  demonstrate 
compliance  with  ei|^  of  the  twenty-two 
criteria  to  qnaHfy  for  a  20  percent 
supplemental  grant  in  (he  first  year,  or 
with  four  of  these  criteria  to  qualify  for  a 
10  percent  supplemental  grant  To 

,  qualify  for  a  supplemental  grant  for  a 
second  and  a  third  year,  a  State  must 
show  that  it  has  increased  its 
performance  for  each  of  the 
requirements  pievionsly  adc^ted,  and 
adopt  two  more  requirements  for  each 
subsequent  year,  except  diat  a  State 

'  does  not  have  to  implement  more  than  a 
total  of  fifteen  criteria. 

The  NHIM  proposed  revisions  to 
these  portions  ol  the  agency's 
regulation,  pertaining  to  supplemental 
alcohol  incentive  grants,  and  requested 
commento  "on  the  mannpr  in  which  a 
State  must  demonstrate  that  it  qualifies 
for  a  supplemental  grant  in  the  fourth 
and  fifth  years."  The  agency  proposed 
that  in  die  fburdi  and  fifth  years,  (1)  "a 
State  would  not  have  to  adopt  any 
additional  (supplemaital  criteria]"  and 
(2)  "a  State  need  not  show  increased 
performance  Cor  criteria  adopted  in 
previous  fiscal  years.  The  State  would 
only  be  required  to  demonstrate  that 
performance  has  been  maintained  in  the 
criteria  previously  edopted."  Comments 

,  were  requested  on  both  issues. 

The  comment  period  closed  on  August 
21. 1967.  We  received  twenty-one 
commento  from  the  following  persons 

'  and  oiganiiaHons-  the  American 
Insurance  Association  (AlA):  Mr.  Bill 
Bronrott  Coraier  aloobol^iighway  saJEety 

'  policy  oooidittator  for  retired 


Congressman  Michael  Di  Barnes:  die 
National  Association  of  Govonors' 
Hi^way  Safety  Rquesentatives 
(NAGHSR^  die  late  Congressman  James 
J.  Howard.  Chairman  of  the  House 
Committee  on  Public  Works  and 
Tran^Mrtation;  and  the  remaining  17 
from  States. 

Adopdon  of  Additfonal  Qiteiia  Not 

KOQwrop 

The  agency  proposed,  in  the  NFRM. 
that  a  State  would  not  have  to  adopt 
any  additional  requiremenU  in  the 
fourth  and  fifth  years.  For  example,  if  a 
State  qualifies  for  a  supplemental  grant 
by  implementing  eight  supplemental 
criteria  in  the  firat  year,  the  State  would 
be  required  to  adopt  two  additional 
supplemental  criteria  in  the  second  and 
third  fiscal  years,  for  a  total  of  twelve. 
In  the  foordi  and  fifth  years,  the  State 
would  be  required  to  adopt  no 
additional  supplemental  criteria.  Hie 
agency  expressed  its  concern  that 
requiring  a  State  to  adopt  additional 
criteria  to  qua^  for  a  supi^emental 
grant  in  the  fourth  and  fifth  fiscal  years 
could  diminish  the  effectiveness  of 
criteria  adopted  in  the  first  three  fiscal 
years  by  diverting  resources  from 
implementation  of  those  criteria. 

We  received  one  comment  which  took 
a  different  vtew.  The  American 
Insurance  Association  (AIA)  asserta  in 
commento  that  ito  "membership  feels 
that  NHTSA  slibuld  require  the  adoption 
of  one  additional  criteria  each  for  die 
fourth  and  fifth  years. .  .  .  Since  NHTSA 
does  not  require  a  state  to  implement 
more  than  a  total  of  fifteen  criteria, 
adding  two  additional  supplementals 
over  the  4tfa  and  5th  years  would  ensure 
that  the  State  increeses  ito  anti-drunk 
driving  activities  while  resulting  in  a 
maximum  of  fourteen  requirements — 
eight  the  first  year,  two  each  for  the  2nd 
and  3rd  year,  and  one  each  the  last  two 
years." 

AIA  indicates  that  it  does  not  believe 
the  concern  expressed  by  NHTSA  in  the 
NPRM  is  valid,  "since  this  could  have 
been  the  case  in  the  second  and  third 
fiscal  years  as  welL"  It  believes  that  the 
adoption  of  one  additional  criteria  each 
year  would  not  be  "unreasonable  or 
burdensome". 

All  other  conimenters,  including 
NAGHSR.  Congressman  Howard  and  all 
States  addressing  the  issue,  concurred 
with  the  agency's  proposaL  The 
comments  from  the  State  of  Louisiana 
best  summarize  the  views  expressed: 

The  proposal  *  *  *  would  be  beneficial 
because  states  woidd  hare  mors  flexibility  to 
focus  on  Hislr  most  urgent  aloobol  traffic 
Mfety  praUeaw.  *  *  *  tlw  statu  can  taiktr 
pragranis  for  local  variations  in  the  intBnaitjr 
and  nalMNr  of  the  traffic  prablBias.*  *  *  lliey 


can  avoid  aioktag  leooyrcas  into  probl«ns 
which,  for  dMaopapUc.  political  or  atim 
reasom,  are  not  filceiy  to  ra^tond  to 
inoresBwi  fondtng.  *  *  * 

Of  course  a  state  already  is  permitted 
to  ad<^  additional  criteria  if  it  chc 


In  contrast  a  rale  which  would  requira  a 
sUta  to  woik  a  licaad.  rigid.  pra^aBunafc 
scliedale  by  increasing  the  niuntMr  of  criteria 
in  the  fooftfa  and  fifth  jraars.  woirid  fiMl  Uadf 
inevitabiy  tiu  owing  ■Kinair  alter  dionnisini^ 
returns.  The  current  proposal  would  avoid 
this  problem  by  pcnnitting  a  ooncentratian  of 
resources  into  ttw  most  responsive  areas. 

The  agency  has  decided  to  adopt  the 
proposal  presented  in  our  NntM  and 
require  no  additional  criteria  in  the 
fourth  and  fifdi  fiscal  year.  We  continue 
to  believe  diat  requiring  a  State  to  adopt 
additional  criteria  to  qualify  for  a 
supplemental  grant  in  the  fourth  and 
fifth  fiscal  years  could  diminish  the 
effectiveness  of  criteria  adopted  in  the 
first  three  years  by  diverting  resources 
from  implementation  of  those  criteria. 
NHTSA  is  not  persuaded  by  AIA's 
suggestion  that  ad<&ig  two  additional 
criteria  would  "ensure  that  the  State 
increases  ito  anti-drunk  driving 
activities."  Rather,  we  agree  with  the 
States  that  while  requiring  additional 
criteria  could  lead  to  a  longer  list  of 
activities,  it  may  divert  a  State's 
resources  from  those  activities  which 
are  most  effective. 

Demonstiatian  i^  **f  ^t'  '"f*^ 

Under  the  agency's  current  regulation, 
a  State  is  required  to  show  in  the  second 
and  third  fiscal  year  an  increase  in 
performance  of  each  of  the  requirements 
it  adopted  in  the  prior  year.  In  the 
NPRM.  the  agency  proposed  to  require 
in  the  fourth  and  fifth  fiscal  years,  that 
States  show  that  performance  has  been 
maintained  in  the  criteria  previously 
adopted.  Two  oommenters.  NAGHSR 
and  Mr.  Bronrott  recommend  that 
States  instead  be  required  to  show  an 
increase  in  these  years.  These 
oommenters  suggest,  however,  that 
States  should  be  required  to  show 
progress  in  the  overall  success  of  the 
State's  alcohol  countermeasures 
program,  rather  than  in  each  criteria  (as 
we  proposed). 

Mr.  Bronrott  recognizes  that  "section 
203  of  Pub.  L  100-17  does  not  require 
states  to  demonstrate  steady  or 
increased  performance  in  the  previous 
fiscal  years  as  a  condition  of  receiving 
supplemental  granto  in  the  fourth  and 
fifth  years."  However,  he  asserts  that 
the  "congressional  intent  of  the  original 
incentive  grant  bill,  as  a  general 
prindpls,  was  to  require  states  to  show 
progress."  He  suggests: 
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While  the  408  program  should  be  made  at 
flexible  as  possible,  the  final  rule  should 
maintain  that  states  account  for  steady  or 
increased  performance  in  order  to  qualify  for 
continuing  supplemental  grants.  The  final  rule 
might  define  such  steady  or  increased 
progress  by  measuring  the  overall  success  of 
a  state's  alcohol-highway  safety  program. 

NAGHSR  makes  a  similar  suggestioa 
citing  the  need  for  flexibility  and  for  an 
adequate  measure  of  performance. 
NAGHSR  states,  "Although  it  may  be 
difficult  for  a  state  to  show  increased 
performance  for  each  of  the 
aforementioned  criteria  for  the  fourth 
and  fifth  years  of  supplemental  grant 
eligibility,  we  believe  that  showing 
positive  performance  in  the  overall 
supplemental  grant  program  is  possible 
and  preferable  to  shovring  maintenance 
of  e^ort  within  each  supplemental 
criteria." 

Rhode  Island  does  not  specifically 
address  whether  the  States  should  be 
required  to  show  maintenance,  or  a 
different  level  of  performance.  However, 
it  echoes  the  concerns  of  Mr.  Bronrott 
and  NAGHSR  about  requiring  States  to 
address  each  and  every  criterion.  "Some 
of  the  406  criteria  may  militate  against 
each  other.  For  instance,  an  increased 
public  relations  effort  or  enforcement 
campaign  may  cause  the  number  of 
persons  arrested  for  drunk  driving  to 
decrease  or  may  result  in  fewer  reported 
violations  throtigh  the  'hot  line'. 
Subsequently. .  .  .  Rhode  Island 
.  .  .  may  actually  suffer  a  decrease  in 
dedicated  revenues  because  of  the-- 
efficiency  of  their  program."  This 
concern  is  also  mentioned  in  the 
comments  Of  the  State  of  Nevada. 

All  remaining  commenters  addressing 
this  issue,  agree  with  the  agency's 
proposal  to  require  that  States  show  that 
performance  has  been  maintained  in 
each  of  its  previously  adopted 
requirements  in  the  fourth  and  fifth 
fiscal  years,  for  many  of  the  same 
reasons  they  dted  in  support  of 
requiring  the  adoption  of  no  new 
additional  criteria  in  fiscal  years  4  and 
5. 

NHTSA  has  decided  to  adopt  Mr. 
Bronrott  and  NAGHSR's 
recommendation  to  require  that  each 
State  show  in  the  fourth  and  fifth  fiscal 
year  that  performance  has  been 
increased  in  its  overall  alcohol  ' 

countermeasures  program.  The  agency 
can  appreciate  the  concerns  raised  by 
Rhode  Island  and  the  other  commenters 
regarding  the  States'  difficulty  in 
demonstrating  progress  in  each 
supplemental  criteria  in  years  4  and  5. 

We  believe  the  change  being  adopted 
in  this  final  rule  addresses  these 
concerns.  The  change  is  intended  to 
provide  flexibility  to  the  States  by 


permitting  them  to  demonstrate  progress 
through  their  overall  alcohol 
countermeasures  programs,  thereby, 
removing  the  limitation  that  States  must 
address  each  supplemental  criterion 
previously  adopted.  For  example,  this 
amendment  would  permit  a  State  to 
qualify  for  supplemental  grant  funds  in  a 
fourth  or  fifth  year,  even  if  previously 
adopted  supplemental  criteria  could  no 
longer  be  continued.  To  qualify,  the 
State  would  be  required  to  adopt  new 
supplemental  criteria  in  order  to  meet 
the  requisite  nimiber  established  in  the 
regulation  (at  least  twelve  in  the  fourth 
or  fifth  year]  and  demonstrate  improved 
performance  in  its  overaU  program.  The 
State  could  rely  on  data  unrelated  to  the 
use  of  the  discontinued  criteria,  and 
could  demonstrate  improved 
performance  in  a  variefy  of  ways.  It  is 
our  hope  that  the  increased  flexibility 
provided  by  this  final  rule  will  enable 
the  States  to  use  their  resources  for  the 
most  effective  activities  and,  thereby, 
derive  the  greatest  highway  safety 
benefits.  Further,  this  change  ensures 
that  States  are  making  progress  by 
requiring  that  they  show  increased 
performance  in  their  overall  alcohol 
countermeasures  programs. 

Prompt  Suspension 

Pennsylvania  suggests  in  its 
comments  that  the  agency  "waive  the 
requirement  of  an  average  of  45  days 
from  arrest  to  Ucense  suspension  for 
those  states  which  maintain  compliance 
with  other  [criteria]  originally 
established."  This  issue  was  not  raised 
in  the  f^PRM  which  led  to  this  final  rule. 
Accordingly,  it  can  not  be  addressed  in 
this  rulemaking  action.  However,  it  is 
currently  being  addressed  through  a 
separate  rulemaking  proceeding.  On 
April  8, 1988,  NHTSA  published  an 
NPRM  in  the  Federal  Registar  [53  FR 
11679],  which  proposed  to  increase 
flexibilify  for  the  States,  by  establishing 
alternative  methods  of  demonstrating 
compUance  with  the  section  408  criteria 
to  qualify  for  alcohol  incentive  grant 
funds.  The  notice  proposes,  among  other 
things,  to  eliminate  the  more  stringent 
promptness  requirement  relating  to 
supplemental  grants,  by  making  it 
consistent  with  the  promptness 
requirement  relating  to  basic  grants. 
Comments  were  requested  in  the  NPRM 
regarding  this  and  other  changes 
proposed  in  that  action. 

Grants  May  Be  Received  in  Different 
Years. 

There  are  a  number  of  States  that  first 
qualified  for  basic  and  supplemental 
grants  in  FY  1984  and  1985,  and  are  now 
eligible  for  a  fourth  year  of  funding.  The 
final  rule  which  was  published  in  the 


Federal  Renter  on  July  22. 1987  (52  FR 
27614),  permitted  these  eligible  States  lo 
apply  immediately  for  a  fourth  year 
basic  grant  in  aca>rdance  with  the 
procedures  established  in  23  CFR  1309.4. 
Of  the  15  States  that  are  now  eligible  for 
a  fourth  year  of  funding,  six  have 
applied  for  and  received  their  fourth 
year  of  basic  grant  funds.  However, 
since  this  final  rule  had  not  been  issued 
until  now,  these  States  were  unable  to 
apply  for  and  receive  a  fourth  year  of 
supplemental  grant  funds. 

As  we  indicated  in  the  NPRM  (52  FR 
27616).  these  States  may  now  apply  for  a 
fourth  year  supplemental  grant  Those 
States  that  received  their  fourth  year  of 
basic  grant  funds  in  FY  1987,  may 
receive  their  fourth  year  supplemental 
grant  and  fifth  year  basic  grant  in  FY 
1988.  They  may  apply  for  a  fifth  year 
supplemental  grant  in  FY  1988.  provided 
the  State  continues  to  meet  the  basic 
criteria  during  that  year.  Those  States 
that  did  not  apply  for  or  receive  basic 
grant  funds  in  FY  1987,  may  apply  for  a 
fourth  year  basic  and  supplemental 
grant  in  FY  1988  and  a  fifth  year  basic 
and  supplemental  grant  in  FY  1969.  This 
is  consistent  with  a  previous 
interpretation  of  the  agency  that  section 
408  does  not  require  a  State  to  qualify 
for  grants  in  consecutive  years,  and  that 
the  five  year  limitation  on  a  State 
receiving  grants  applies  separately  to 
each  type  of  grant. 

Federalism  Assessment 

The  agency  has  considered  whether 
this  action  would  have  any  federalism 
implications.  We  have  determined  that 
this  proposal  would  further  the 
principles  of  federalism  established  by 
the  Framers  of  the  Constitution  while 
striking  en  appropriate  balance  between 
increased  State  flexibilify  and  an 
appropriate  level  of  Federal  involvement 
as  required  by  the  enabling  legislation 
for  this  grant  program.  The  involvement 
of  alcohol  and  controlled  substances  in 
our  motor  vehicle  fatalities  does 
constitute  a  problem  of  national  scope. 
For  this  reason.  Congress  directed  the 
agency  to  make  grants  to  those  States 
which  adopt  and  implement  effective 
programs  to  reduce  traffic  safefy 
problems  resulting  from  persons  driving 
while  under  the  i^hience  of  alcohol  or  a 
controlled  substance.  In  this  final  rule, 
we  provide  flexibilify  to  the  States  in 
two  respects.  We  require  that  they 
demonstrate  no  additional  supplemental 
criteria  for  supplemental  grants  funding 
in  the  fourth  and  fifth  fiscal  year.  We 
also  pennlt  the  States  to  demonstrate 
progress  through  their  o  vera// alcohol 
countermeasures  program,  thereby, 
removing  the  limitation  that  States  must 


address  each  supplemental  criterion 
previously  adopted. 

Economic  and  Other  Effects 

NHTSA  has  analyzed  the  effect  of  this 
action  and  has  determined  that  it  is  not 
"major"  within  the  meaning  of  Executive 
Order  12291  or  "significant"  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  State  participation  in  the 
408  program  is  voluntary.  Accordingly, 
neither  a  draft  Regulatory  Analysis  nor 
a  Preliminary  Evaluation  is  required. 

When  the  agency  promulgated 
regulations  to  implement  the  section  408 
program  on  February  7. 1988  (48  FR 
5545),  it  determined  diat  the  rulemaking 
should  be  classified  as  significant  under 
the  Department's  regulatory  policies  and 
procedures.  A  regulatory  evaluation  was 
prepared  at  that  time  and  placed  in  the 
public  docket  (Docket  No.  82-18;  Notice 
5).  Persons  interested  in  reviewing  this 
document,  should  request  it  from  the 
docket  section. 

In  compUance  with  the  Regulatory 
Flexibility  Act.  the  agency  has 
evaluated  the  effects  of  this  rule  on 
small  entities.  Based  on  the  evaluation,  I 
certify  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
States  will  be  recipients  of  any  funds 
awarded  under  the  regulation  and, 
accordingly,  the  preparation  of  an  Initial 
Regulatory  Flexibilify  Analysis  is 
uimecessary. 

The  requirements  in  this  rule  that 
States  retain  an^report  to  the  Federal 
government  information  which 
demonstrates  compliance  with  alcohol 
incentive  grant  criteria,  are  considered 
to  be  information  collection 
requirements  as  that  term  is  defined  by 
the  Office  of  Management  and  Budget 
(OMB)  in  5  CFR  Part  1320.  Accordingly, 
these  requirements  have  been  submitted 
to  and  approved  by  OMB,  pursuant  to 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  These  requirements  have 
been  approved  through  April  30, 1990: 
OMB  No.  2127-0501. 

The  agency  has  also  analyzed  this 
action  for  the  purpose  of  the  National 
Enviroiunental  PoUcy  Act.  The  agency 
has  determined  that  this  action  will  not 
have  any  effect  on  the  human 
environment 

List  of  Subjects  in  23  CFR  Part  1308 

Alcohol,  Drugs,  Grant  programs. 
Transportation,  Highway  safefy. 

In  accordance  with  the  foregoing, 
NHTSA  amends  Part  1309  of  Title  23  of 
the  Code  of  Federal  Regulations  as 
follows: 


PART  130»-(AMENDED] 

1.  The  authorify  citation  for  Part  1309 
continues  to  read  as  follows: 

Authority:  23  U.S.C.  408;  delegation  of 
authority  at  49  CFR  1.50. 

2.  Subsection  1309.6(e]  is  added  to 
read  as  follows: 

S  1309.6   [Amandad] 
***** 

(e)  To  qualify  for  a  supplemental  grant 
for  a  fourth  and  fifth  year,  a  State  must 
show  that  it  has  increased  performance 
in  its  overall  alcohol  countermeasures 
program. 
Diane  ICStMdl. 

National  Highway  Traffic  Safety 
A  dministralor. 

(FR  Doc.  88-11133  Filed  S-17-88;  8:45  am] 

sauna  cooc  tsio-sfe-H 


DEPARTMEffT  OF  LABOR 

Occupational  Safety  and  Healtti 
Administration 

29  CFR  Part  1910 

[Docket  No.  H-117] 

Grain  Handling  Facilities 

agency:  Occupational  Safefy  and 
Health  Administration  (OSHA),  Labor. 
AcnON:  Final  rule;  notice  of  approval  of 
information  collection  requirements; 
corrections. 

summary:  On  December  31, 1987,  OSHA 
published  a  final  standard  on  grain 
handling  faciUties  (52  FR  49592).  This 
rule  was  transmitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  of  the  information 
collection  requirements  contained 
therein,  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501  et  seq.  and  5  CFR  Part  1320. 
The  information  requirements  contained 
in  the  final  rule  in  paragraphs  (d)  and  (i) 
of  §  19ia272  have  received  OMB 
paperwork  clearance,  and  have  been 
assigned  OMB  Control  Number  1218- 
0144. 

This  notice  amends  the  final  grain 
handling  standard  to  include  the  OMB 
control  number,  and  makes 
miscellaneous  corrections  to  the 
Appendices  to  the  final  rule,  as 
published  in  the  December  31, 1987 
Federal  Register  notice. 

EFncnvE  DATE  May  18, 1988. 

pon  FuirrNER  inknimation  contact: 

Mr.  ]ame8  F.  Foster,  OSHA.  Office  of 
Information  and  Consumer  Affairs, 
Room  N3637, 200  Constitution  Avenue 


'  NW..  Washbigton.  DC  20210,  (202)  523- 
8151. 

SUPPLEMENTARY  INFORMATWN:  On 
December  31, 1987,  OSHA  published  in 
the  Federal  Registar  at  52  FR  49592,  a 
final  rule  concerning  grain  handling 
facilities.  This  final'mle  added  a  new 
S  1910.272  to  29  CFR  to  provide 
employee  protection  at  grain  handling 
facilities  from  fires,  grain  dust 
explosions,  and  other  safefy  hazards.  At 
the  time  of  promulgation  of  the  final 
rule,  the  information  collection 
provisions  in  the  standard  had  not  been 
approved  by  OMB  under  the  Paperworic 
Reduction  Act.  On  February  4, 1988, 
OMB  approved  the  information 
collection  requirements  in  S  1910.272 
(paragraphs  (d)  and  (i))  through 
February  29, 1991,  assigning  these  r 

requirements  OMB  Control  Number 
1218-0144. 

This  notice  adds  the  OMB  control 
number  at  the  end  of  S  1910.272,  to 
indicate  that  OMB  approval  has  been 
received  for  the  information 
requirements  in  paragraphs  (d)  and  (i). 

In  addition,  the  December  31, 1987 
Federal  Register  notice  contained 
miscellaneous  errors  and  omissions  in 
the  Appendices  to  the  final  rule.  This 
notice  makes  corrections  to  those 
appendices,  as  they  appeared  in  the 
December  31, 1987  notice. 

Lists  of  Subjecto  in  29  CFR  Part  1910 

Fire  prevention.  Grain  handling.  Grain 
elevators,  Occup^onal  safefy  and 
health.  Protective  equipment  Safety, 
Welding. 

Authorify 

This  document  was  prepared  under 
the  direction  of  ]ohn  A.  Pendergrass, 
Assistant  Secretary  of  Labor  for 
Occupational  Safefy  and  Health.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210. 

Accordingly,  pursuant  to  section  4l, 
Longshore  and  Harbor  Workers' 
Compensation  Act  (33  U.S.C.  941); 
sections  4,  6,  and  8  of  the  Occupational 
Safefy  and  Healtii  Act  of  1970  (29  U.S.C 
653,  655,  657);  Secretary  of  Labor's  Order 
No.  9-83  (48  FR  35736);  and  29  CFR  Part 
1911,  29  CFR  Parts  1917  and  1910  are 
amended  as  set  forth  below. 

Signed  at  Washington,  DC,  this  10th  day  of 
May.  1988. 

John  A.  Pendergrass. 

Assistant  Secretary  of  Labor 

Accordingly,  i  1910.272  and 
Appendices  A  and  C  to  S  1910.272,  as 
published  at  52  FR  49592-49631  (FR  Doc.  ' 
87-29928)  are  amended  as  set  forth 
below: 
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PART  1910-(AIIIENDEO] 

1.  The  Authority  Citation  for  Subpart 
R  of  29  CFR  Part  1910  continues  to  read 
as  follows: 

Autfaarily:  Seca.  4,  e,  8,  Occopattonal  Safety 
and  Health  Act  of  1870  (29  US.C  663. 865, 
657);  Secretaiy  of  Labor's  Order  No.  12-71  (36 
FR  8754],  8-76  (41  FR  25050).  or  9-83  (48  FR 
35736),  as  appbcable. 

Sections  1910.281, 19ia282. 1910.265, 
1910.287. 1910268, 1910.280, 1910.272, 1910.274 
and  1910.27S  also  issued  under  28  CFR  Part 
1911. 

$1810272    [Atmnded] 

2.  In  S  1910.272,  on  page  49627,  column 
1,  the  OMB  control  number  statement  is 
amended  to  add  the  number  "1218- 
0144",  and  the  statement  is  moved  to  the 
end  of  the  section  (following  Appendix 

^'-  I 

Appendix  A— {Amended]  ' 

3.  Appendix  A  to  S  1910.272  is 
amend«l  as  follows: 

a.  On  page  49628,  column  1,  Item  6,  a 
sentence  is  added  at  the  end  of  the  first 
paragraph  to  read  "Contractors  are 
responsible  for  informing  their  own 
employees." 

b.  On  page  4963a  column  2,  the  first 
paragraph,  lines  21  and  22  are  revised  to 
read  "or  by  some  other  equally  effective 
means.  When  V-type  belts  are  used  to". 

c  On  page  49630,  column  3,  lines  2. 3 
and  4  are  revised  to  read  "bam  the 
motor  drive  shaft,  it  will  be  necessary  to 
provide  electrical  continuity  fivm  the 
head  pulley  assembly  to  ground.  e.g., 
motor  grounds."  ' 


Appendix  0— (Amended] 

4.  Appendix  C  to  5  1910.272  is 
amended  as  follows: 

a.  On  page  49630,  column  2,  Item  12. 
lines  3  and  4  are  corrected  to  read 
"Bureau.  1  Pierce  Place,  Suite  1280  West. 
Itasca.  Illinois  60143-1280." 

b.  On  page  49630,  column  2,  Item  13, 
lines  2  and  3  are  corrected  to  read 
"Mutual  Fire  Prevention  Bureau,  1  Pierce 
Place,  Suite  1260  West  Itasca,  Illinoia 
60143-1289." 

c.  On  page  49630.  column  2.  Item  14. 
lines  4  and  5  are  corrected  to  read 
"Prevention  Bureau,  1  Pierce  Place,  Suite 
1260  West,  Itasca.  Illinois  60143-1289." 

d.  On  page  49630,  column  2,  Item  16, 
lines  3  and  4  are  corrected  to  read 
"Mutual  Fire  Prevention  Bureau,  1  Pierce 
Place,  Suite  1260  West  Itasca,  lUinois 
80143-1269." 

e.  On  page  49630,  column  3,  Item  19. 
lines  3  and  4  ar?  corrected  to  read 
"Plants;  MiU  Mutual  Fire  Prevention 
Bureau.  1  Pierce  Race,  Suite  1280  West 
Itasca,  Illinois  60143-1289." 

f.  On  page  49630,  column  3,  Item  21, 
lines  4  and  5  are  corrected  to  read 


"Bureau,  1  Pierce  Mace.  Suite  1260  West 
Itasca,  Illinois  60143-1209." 

g.  On  page  49630.  column  3,  Item  22, 
lines  3  and  4  are  coirected  to  read 
"Bureau,  1  Pierce  Pl&ce,  Suite  1260  West 
Itasca,  Illinois  e0143-128a" 

h.  On  page  49630,  column  3,  Item  23, 
lines  3  and  4  an  corrected  to  read 
"Prevention  Bureau,  1  Pierce  Place,  Suite 
1280  West  Itasca,  IllinoU  80143-1288." 

i.  On  page  49630,  column  3,  Item  24, 
lines  3  and  4  are  corrected  to  read  "  Fire 
Prevention  Bureau,  1  Pierce  Place,  Suite 
1260  West,  Itasca,  Illinois  80143-1289." 

j.  On  page  40631,  column  2,  Item  30, 
lines  3  and  4  are  corrected  to  read 
"Department  1  Pierce  Place,  Suite  1280 
West  Itasca.  Illinois  60143-1269." 

k.  On  page  49631,  cohunn  3,  Item  31, 
lines  2  and  3  are  corrected  to  read  "Mill 
Mutual  Loss  Control  Department  1 
Pierce  Place,  Suite  1260  West  Itasca. 
Illinois  60143-1289." 

(FR  Doc.  88-10902  Filed  5-17-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33CFRPart100 

(CCGoe-«s-io] 

fipji-lal  Local  RaouMionai  Neches 
Boat  Club  Raft  Race,  Baauntont,  TX 

AQENCV:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMAltv:  Special  local  regulations  are 
being  adopted  for  the  Neches  Boat  Club 
Raft  Races.  This  event  will  be  held  on  22 
May  1966  from  8:00  a.m.  until  6M)  p.m. 
on  die  Nedies  River  at  Beaumont  TX. 
These  regulations  are  needed  to  provide 
for  the  safety  of  life  on  navigable  waters 
during  the  event 

EFFECnvc  DATCS:  These  regulations 
become  effective  on  22  May  1988  at  7:30 
a  jn.  and  terminate  on  22  May  1968  at 
6:30  p.m. 

POn  FUaTHEN  MFORMATION  CONTACT: 
Lt  Michael  W.  Walter,  Operations 
Officer,  U.S.  Coast  Guard  Group 
Galveston,  Teh  (409)  766-5420. 
SUPMCMENTARV  INrOWJUTKWi:  fal 
accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  has  not  been 
published  and  good  cause  exists  for 
making  them  effective  in  less  than  30 
days  from  publication.  Following  normal 
rulemaking  procedures  would  have  been 
impracticable.  The  details  of  the  event 
were  not  finalized  until  21  March  1988 
and  there  was  not  sufficient  time 
remaining  to  publish  proposed  rules  in 


ii' 


advance  of  the  event  or  to  provide  for  a 
delayed  effective  date. 

Nevertheless,  interested  persons 
wishiqg  to  comment  may  do  so  by 
submitting  written  views,  data  or 
arguments.  Commenters  should  include 
their  name  and  address,  identify  this 
notice  (CCGD8-88-10)  and  the  specific 
section  of  the  proposal  to  which  the 
comments  apply,  and  give  reasons  for 
eadi  comment  Receipt  of  comments  will 
be  acknowledged  if  a  stamped  self- 
addressed  envelope  is  enclosed.  The 
regulations  may  change  in  light  of 
comments  received. 

Drafting  Infonnation 

The  drafters  of  this  regulation  are  LT 
Michael  W.  Walter,  Project  Officer, 
Coast  Guard  Group  Galveston,  Texas, 
and  LCDR  James  J.  VaOone,  Project 
Attorney,  Eighth  Coast  Guard  District 
Legal  Office. 

Discussion  of  Regulation 

The  marine  event  requiring  this 
regulation  is  an  unpowered  raft  race 
called  "The  Neches  Boat  Club  Raft 
Race".  This  event  is  sponsored  by  the 
Neches  Boat  Club.  It  will  consist  of 
approximately  300  homemade  rafts.  Hie 
course  followed  by  die  race  wiU  be 
marked  by  buoys  positioned  at  various 
points  along  its  route. 

Apimndmately  200  spectator  boats 
are  expected  for  this  event  While 
viewing  the  event  at  any  point  outside 
the  regulated  area  is  not  prohibited, 
spectators  will  be  encouraged  to 
congregate  within  areas  designated  by 
the  sponsor. 

Non-participating  vessels  will  be 
permitttsd  to  transit  the  area  at  NO 
WAKE  SPEED  every  hour  on  die  hour 
for  a  period  of  10  minutes. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Tide  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

Part  lOO-KAmandad] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Antfaoiity:  33  U.S.C.  1233;  40  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  S  10a35-8-68-10  is 
added  to  read  as  follows: 

S  100.35-a-8S-lO    Nectiee  River,  Texasb' 

(a)  Regulated  area.  The  following  area 
will  be  closed  to  all  vessel  traffic:  The 
Neches  River  fix)m  Lawson's  Crossing 
downstream  to  the  Port  of  Beaumont 
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TX,  except  vessels  participating  in  the 
Neches  Boat  Club  Raft  Race.  ^ 

(b)  Special  local  regulation.  All 
persons  and/or  vessels  not  registered 
with  the  sponsors  as  participants  or 
official  patrol  vessels  are  considered 
spectators.  The  "official  patrol"  consists 
of  any  Coast  Guard,  public,  state  or 
local  law  enforcement  and/or  sponsor 
provided  vessels  assigned  to  patrol  the 
event. 

(1)  No  spectator  shall  anchor,  block, 
•loiter  in  or  impede  the  through  transit  of 
participants  or  official  patrol  vessels  in 
the  regulated  area  during  the  effective 
dates  and  times,  unless  cleared  for  entry 
by  or  through  an  official  patrol  vessel. 

(2)  When  hailed  and/or  signed,  by 
an  official  patrol  vessel,  a  spectator 
shall  come  to  an  immediate  stop. 
Vessels  shall  comply  With  all  directions 
given;  failure  to  do  so  may  result  in  a 
citation. 

(3)  The  Patrol  Commander  is 
empowered  to  forbid  and  control  the 
movement  of  all  vessels  in  the  regulated 
area.  He  may  terminate  the  event  at  any 
time  it  is  deemed  necessary  for  the 
protection  of  life  and/or  property.  He 
may  be  reached  on  VHF-FM  Channel 
16,  when  required,  by  the  call  sign 
"PATCOM". 

(c)  Effective  dates:  These  regulations 
will  be  effective  from  7:30  a.nL  to  6:30 
p.m.  22  May  198a 

Dated:  May  5.  loea 
IJ>.Sipes, 

Rear  Admiral.  US.  Coast  Guard,  Commander, 

Eighth  Coast  Guard  District 

[FR  Doc.  88-11080  FUed  5-17-88: 8:45  am] 


33  CFR  Part  100 
[CQD1  ss^ai] 

Amendments  to  Emplra  state  Rowing 
Ragatte  Regulationa,  Albany.  NY 

AGENCY:  Coast  Guard:  DOT. 
ACTION:  Final  Rule. 


f:  The  regulations  governing  the 
annual  Empire  State  Regatta  are  being 
amended  to  reflect  minor  changes  in 
race  organization.  Additionally,  this 
final  rule  notifies  the  public  that  for  the 
1988  running  of  the  Empire  State 
Regatta,  the  regulations  will  be  in  effect 
from  June  10  to  June  12, 1988  and  will 
tlose  the  Albany  section  of  the  Hudson 
River  during  ^Mcific  periods  of  time  as 
put  forth  below.  The  regatta  is  the 
northeast  regional  championships  of  the 
U.S.  Rowing  Association. 
EFPCCIIVE  DATCS:  These  regulations  are 
effective  from  12.-01  pm,  June  10, 1968  to 
7:00  pm  on  June  12, 1988  and  thereafter 


annually  on  the  first  or  second  weekend 
(Friday,  Saturday,  and  Sunday]  in  June 
as  published  in  the  First  Coast  Guard 
District  Local  Notices  to  Mariners. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Luke  Brown,  (617)  223-8311. 
SUPPtEMENTARY  INFORMATION:  In 

accordance  witii  5  U.S.C.  553.  a  notice  of 
proposed  rule  making  has  not  been 
published  for  these  regulations  and  good 
cause  exists  for  making  them  effective  in 
less  than  30  days  fit>m  the  date  of 
publication.  These  regulations  which 
will  govern  the  annual  running  of  the 
Empire  State  Regatta  are  considered 
necessary  for  the  safety  of  life  on  the 
navigable  waters  of  the  United  States. 
The  regulations  will  be  in  effect  each 
year  for  the  regatta  and  public 
notification  of  this  regulation  will  be 
accompUshed  by  publication  in  the  First 
Coast  Guard  District  Local  Notice  to 
Mariners.  Each  year,  commercial 
interests  will  be  contacted  directly  by 
the  Coast  Guard. 

Drafting  Infonnation 

The  drafters  of  these  regualtions  are 
LT  L  BROWN,  project  officer.  First 
Coast  Guard  District  Boating  Affairs 
Branch  and  CDR  M.A.  LEONE,  project 
attorney.  First  Coast  Guard  District 
Legal  Office. 

Discussion  of  Regulations 

The  Empire  State  Regatta  serves  as 
the  northeast  regional  championships  of 
the  U.S.  RoMring  Association. 
Approximately  1,500  participants  are 
expected  and  the  race  format  will 
consist  of  multiple  heate  in  26  to  28  foot 
rowing  shells.  The  course  consists  of  six 
(6)  2000  meter  long  lanes  which  will  be 
delineated  by  temporary  floats  put  in 
place  by  the  sponsor.  The  floats  will  be 
secured  in  place  by  an  underwater  grid 
system  which  wiU  be  lowered  at  the  end 
of  each  day  of  racing.  The  underwater 
grid  network  will  remain  in  place 
overnight  at  a  dept  of  six  (6)  feet  thereby 
limiting  the  vessel  size  that  may  transit 
the  area.  During  racing  hours,  die  river 
will  be  closed  to  all  traffic  except  race 
participants  and  race  escort/patrol 
vessels.  At  the  conclusion  of  the  day's 
racing,  the  river  will  be  opened  to  allow 
escorted  passage  of  transiting  vessels 
less  than  20  meters  in  length.  Along  with 
Coast  Guard  patrols,  the  event  will  be 
patrolled  by  local  and  state  law 
enforcement  officials,  the  Coast  Guard 
Auxilliary,  and  sponsor  provided  patrol 
craft 

List  of  Subjects  in  S3  CFR  Part  100 

Marine  safety.  Navigation  (water). 


Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Tide  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100-{AMENDED] 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  33  U.S.C  1233:  40  CFR  1.46  and 
33  CFR  100.35. 

SlOOJOe    [AmWMlMl] 

2.  Section  100.308(a)  is  revised  to  read 
as  follows:  (a)  Regulated  area.  That 
portion  of  the  Hudson  River,  extending 
bank  to  bank,  between  tiie  Interstate 
Route  90  bridge  (latihide  42-42-04  N; 
Longitude  73-42-15  W)  and  the  Dunn 
Memorial  bridge  (latitude  42-38-32  N; 
longitude  73-44-55  W)  in  Albany,  New 
York. 

3.  Section  100.308(b)  is  revised  to  read 
as  follows:  (b)  Effective  period.  This 
regulation  is  effective  from  12.-01  pm  on 
June  la  1988  Uuvugh  7K)0  pm  on  June  12, 
1988  and  annually  thereafter  during  the 
same  time  periods  on  the  first  or  second 
weekend  (Friday,  Saturday,  and 
Sunday)  in  June  as  pubUshed  in  the  First 
Coast  Guard  District  Local  Notice  to 
Mariners. 

4.  In  S  100.308.  paragraph  (c)(1)  and  (3) 
are  revised  to  read  as  follows: 

(c)  *  •  * 

(1)  The  regulated  area  will  be  closed 
to  all  vessel  traffic,  except  official  patrol 
crafi  and  sponsor  craft  during  the 
following  times:  Friday  from  12:01  pm  to 
7XX)  pm;  Saturday  from  6:00  am  to  7M 
pm;  and  on  Sunday  from  6:00  am  to  7:00 
pm. 
•        •        •        •        ♦ 

(3)  Vessels  less  than  20  meters  in 
lengdi  may  transit  the  regulated  area  at 
the  conclusion  of  each  day  of  racing. 
Transiting  vessels  %vill  be  escorted  by 
official  regatta  patrol  vessels  specified 
in  paragraph  (c)(5)  of  this  section. 
Approximate  periods  for  transit  will  be: 
Friday  at  7:00  pm  through  Saturday  at 
6KX)  am;  and  again  on  Saturday  at  7:00 
pm  through  Simday  at  6M)  am 

5.  Section  100.3(»(c)(8)  is  redesignated 
as  §  100.308(c)(9). 

6.  A  new  paragraph  (c)(8)  8  100.308  is 
added  to  read  as  follows: 

(c)  *  *  * 

(8)  In  the  event  of  an  emergency  or  as 
directed  by  the  Coast  Guard  Patrol 
Commander,  the  sponsor  shall  dismantie 
the  race  course  to  allow  the  passage  of 
any  U.S.  Government  vessel  or  any 
other  designated  emergency  vesseL 
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Dated:  May  6, 1968. 

RL.  JohuMon, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
First  Coast  Guard  District 
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VETERANS  ADMINISTRATION 
38  CFR  Parts 

Servicemen's  and  Veterans'  Qroup 
life  Ineurance 

iMCNCV:  Veterans  Administration. 
ACnow  Pinal  regulations. 


:  The  Veterans  Administration 
(VA)  is  amending  its  regulations  relating 
to  Servicemen's  and  Veterans'  Group 
Life  Insurance  to  r^ect  that  the  law:  (1) 
Provides  for  an  increase  in  the 
maximum  amount  of  Servicemen's  and 
Veterans'  Group  Life  Insurance  which 
may  be  purchased  and  (2)  changes  to 
amounts  evenly  divisible  by  $10,000.  the 
amounts  that  may  be  issued  when  less 
than  maximum  coverage  is  desired. 
u-HUrilVB  DATI:  January  1, 1966. 

TOR  RNITNBI  a^OmiATIOM  CONTACT: 

Mr.  Paul  F.  Koons.  Assistant  Director  for 
Insurance,  Veterans  Administration 
Regional  Office  and  Insurance  Center. 
P.O.  Box  8079,  Philadelphia.  PA  19101. 
(215)  951-6360. 

•WKEIMNTAIIV  MTOMNATMIC  The 
Veterans'  Administration  Health-Care 
Amendments  of  1985,  Pub.  L  99-166,  in 
part  amends  sections  767  and  777  of 
title  38,  United  States  Code.  The 
amendments  to  sections  767  and  777 
provide  for  an  increase  from  $35,000  to 
$50,000  in  the  ma^imiim  amount  of 
Servicemen's  and  Veterans'  Group  Life 
Insurance.  These  amendments  also 
provide  that  amounts  of  less  than        > 
$50,000  may  be  issued  only  in 
increments  that  are  evenly  divisible  by 
$10,000. 

The  VA  has  determined  diat  prior 
publication  for  notice  and  public 
conmient  is,  pursuant  to  38  CFR  1.12, 
impracticable  and  omtrary  to  the  public 
interest  There  exists  good  cause  for 
making  these  final  regulatory  , 

amendments  effective  with<mt  prior    i 
public  comment  Since  the  amendments 
merely  reflect  statutory  changes  in  the 
law,  allowing  public  comment  would 
have  no  effect  on  implementing  the 
changes  mandated  by  Congress. 
Additionally,  the  cost  to  the 
Government  ultimately  a  burden  to  the 
taxpayer,  for  prior  publication  is  saved. 

Thcwe  final  regulatory  amendments 
are  considered  non-major  mider  the    i 
criteria  of  Executive  Order  12291, 
entitled  Federal  Regulation.  They  will 


not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  will 
result  in  no  significant  increase  in  costs 
or  prices  for  consumers,  individuals, 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions.  They  will  have  no  adverse 
effect  on  competition,  employment 
investment,  productivity,  innovation  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Since  a  notice  of  proposed  rulemaking 
will  not  be  published,  these  changes  do 
not  constitute  a  "rule"  as  defined  in  and 
made  subject  to  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C  601(2).  In 
any  case,  the  Administrator  certifies 
that  these  regulatory  amendments  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act  5  U.S.C.  601  through  612. 
This  certification  can  be  made  because 
these  final  regulatory  amendmenta 
affect  only  individual  VA  beneficaries, 
and  merely  reflect  statutory  changes. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  for  these 
final  regulatory  amendments  is  64.103. 

List  of  Subjects  b  36  CFR  Fait  9 

Life  insurance.  Servicemen's  and 
Veterans'  group. 

Approved:  April  11. 1968. 
Thomas  K.  Tumags, 
Administrator. 

38  CFR  Part  9,  Servicemen's  Croup 
Life  Insurance  and  Veterans'  Group  Life 
Insiuttnce,  is  amended  as  follows: 

St.1    [Amandadl 

1.  In  1 9.1,  paragraph  (j)  remove  the 
numbers  "212"  and  add.  in  their  place, 
the  numbers  "213". 

St,2   [Amended] 

2.  In  i  9.2.  paragraphs  (a)  and  (b) 
remove  the  words  "December  1, 1961" 
and  add,  in  their  place,  the  words 
"January  1, 1986". 

3.  In  S  9.3,  paragraph  (d)  is  revised  to 
read  as  follows: 


f^ 


(d)  A  member  who,  while  performing 
active  duty  or  active  duty  for  training 
under  a  call  or  order  specifying  a  period 
of  less  than  31  days,  or  inactive  duty  for 
training  scheduled  in  advance  by 
competent  authority  including  travel 
directly  to  or  from  any  such  duty,  suffers 
an  injury,  or  disability  or  aggravation  of 
a  preexisting  disability  or  injury  that 
renders  the  member  uninsurable  at 
standard  premium  rates,  may  be  granted 
Veterans'  Group  Life  Insurance  in  an 


amount  not  to  exceed  his  or  her 
Servicemen's  Group  Life  Insurance 
provided  the  initial  premium  and  proof 
of  such  injury  or  disability  is  submitted 
to  the  administrative  office  within  120 
days  after  such  training  is  terminated. 

(Authority:  38  U.S.C  788(b],  777(a)) 


&  In  1 9.16.  paragraph  (g)  and  the 
introductory  text  of  paragraph  (h)  are 
revised  to  read  as  follows: 


S6.ie 


g«.3   (Amended] 

4.  In  S  9.3(e).  remove  the  words 
"December  1. 1961"  everywhere  it 
appears  and  add,  in  their  place,  the 
words  "Janiury  1. 1986". 

5.  Section  9.4  is  revised  to  read  as 
follows: 

S9^   Amount  of  Imuranee. 
Effective  January  1. 1966. 
Servicemen's  Group  Life  Instvance  is 
issued  in  the  amount  of  $60,000  unless 
the  insured  member  elects  Ui  writing— 

(a)  To  not  be  insured,  or 

(b)  To  be  insured  in  any  lesser  amount 
evenly  divisible  by  $10,000. 

The  $50,000  coverage  does  not  apply  to 
those  members  separated  or  released 
prior  to  January  1. 1986,  except  for  those 
members  eligible  for  coverage  under 
§  9.1(a)(3)  of  this  part. 

(Authority:  38  U.S.C.  767) 

6.  In  f  941.  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

V.O    wanfSr  or  rvaucmn  or  covsragc 
(a)  A  member  may  waive  his  or  her 
ri{^t  to  group  coverage  or  elect  to 
reduce  ttie  amount  of  insurance  from  the 
statutory  maximum  to  any  lesser 
amount  evenly  divisible  by  $10,000  by 
filing  a  written  notice  with  his  or  her 
uniformed  service.  *  *  * 
***** 

7.  In  f  9.8.  paragraph  (c)  is  revised  to 
read  as  follows: 


{9.6   Reetofelien  ef 


(c)  Subject  to  approval  by  the  insurer, 
coverage  is  restored  in  the  amount 
applied  for  (the  statutory  maximum  or  a 
lesser  amount  evenly  divisible  by 
$10,000)  effective  the  date  of  receipt  of 
application  with  evidence  of  good  health 
by  die  uniformed  service: 

(1)  For  a  member  who  previously 
waived  the  right  to  be  covered  or  • 
elected  to  be  covered  for  less  than  the 
statutmy  maximuuK  or 

(2)  For  a  member  who  forfeited  the 
ri^t  to  be  covered  for  one  of  the 
offenses  listed  in  1 9.34  of  this  part  but 
who  was  restored  to  duty  undcv 
conditions  which,  in  effect  result  in  a 
remission  of  sentence. 

(Aadiority:  38  U3.C  210(c).  7e7(c)) 


'  (g)  Until  and  unless  otherwise 
changed,  a  beneficiary  designation  and 
setUement  option  election  of  record  on 
the  date  a  statutory  increase  in  coverage 
takes  effect  shall  be  considered  to  be  a 
benefidaiy  and  optional  settlement 
election  for  the  increased  amount  as 
well,  and  any  b^fidaiy  named  therein 
shall  be  entitied  to  the  same  percentage 
[%)  share  of  the  new  total  coverage 
amount  as  that  beneficiary  was  entitled 
to  prior  to  the  statutory  increase  in 
coverage. 

(Authority:  38  US.C  210(c)) 

(h)  In  any  case  in  which  a  member 
separated  or  released  from  all  obligation 
to  perform  duty  in  a  uniformed  service 
reenters  on  duty  after  a  break  in  service 
while  covered  during  the  period  of 
protection  afforded  under  §§  9.5(a)  or 
9.7(a)  or  (b)  of  this  part  after  termination 
of  duty  and  waives  coverage  or  elects 
less  coverage  than  was  carried  prior  to 
reentry  on  duty,  an  existing  designation 
of  beneficiary  or  election  of  optional 
settlement  is  not  canceled  with  respect 
to  any  amount  of  insurance  not  replaced 
u]}on  such  reentry  on  du^. 

(Authority:  38  UJ&JC  787) 

9.  In  S  9.22.  paragraph  (b)  is  revised  to 
read  as  follows: 

»•.»   AdrnWalfaUvedecMons. 

(b)  When  determination  is  required  on 
a  claim  that  a  member  who  waived 
coverage,  or  whose  coverage  was 
forfeited  for  one  of  the  offenses  listed  in 
§  9.34  of  this  part  was  in  fact  insured,  or 
that  a  member  who  elected  to  be  instired 
was  insured  for  an  araoAnt  greater  than 
the  amount  shown  in  the  record,  and 
there  is  no  record  of  an  application  to  be 
insured  or  to  increase  the  amount  of 
insurance  as  required  by  S  9.8(c)  of  this 
part 

(1)  The  person  making  the  claim  will 
be  required  to  submit  all  evidence 
available  concerning  the  member's 
actions  and  intentions  with  respect  to 
Servicemen's  Group  Life  Insurance  or 
Veterans'  Group  Life  Insurance. 

(2)  Request  will  be  made  to  the 
member's  uniformed  service  and  any 
other  likely  source  of  information 
considered  necessary,  for  whatever 
evidence  in  the  form  of  copies  of  payroll 
or  personnel  records,^statementa  of 


persons  having  knowledge  of  the  facts, 
etc.  is  essential  to  a  decision  in  the 
matter. 

Based  on  the  evidence  obtained,  a 
formal  determination  will  be  made  as  to 
whether  the  member  involved  is  deemed 
to  have  applied  to  be  insured,  or  to  be 
insured  for  an  amount  other  than  the 
cunount  shown  in  the  record.  The 
determination  will  include  a  finding  as 
to  the  member's  health  status  for 
insurance  purposes  based  on  the 
evidence  avaUable. 

(Authority:  38  U.S.C  787) 


99.24   [Amended] 

10.  In  S  9.24(a]  (1)  and  (2).  remove  the 
words  "December  1. 1961"  and  add.  in 
their  place,  the  words  "January  1, 1986". 

11.  In  19.26.  tiie  introductory  text  of 
paragrairfi  (b)  and  paragraph  (b)(1)  are 
revised  to  read  as  follows: 

99i26   Conversion  pcfvleoe. 

(b)  At  the  termination  of  Veterans' 
Group  Life  Insurance,  an  insured  has  the 
right  to  convert  the  group  coverage  to  an 
individual  policy  of  life  insurance 
%vithout  disability  or  other 
sitpplementaiy  benefita  with  one  of  the 
eligible  partic^ting  life  insurance 
companies  as  follows: 

(1)  The  individual  policy  to  whidi  an 
insured  converts  must  be  on  a  {dan 
currentiy  written  by  the  company 
selected  by  the  insured,  exc^t  term 
insurance,  in  an  amount  ^ich  does  not 
exceed  the  amount  of  the  insured's 
group  coverage  at  time  application  for 
conversion  is  made,  and  which  does  not 
provide  for  the  payment  of  any  sum  less 
than  the  face  value  of  the  individual 
policy  or  for  the  payment  of  an 
additional  amount  of  premiums  if  the 
insured  engages  in  the  military  service 
of  the  United  States.  The  premium  for 
such  individual  policy  shall  be  the 
premium,  as  determined  by  the  company 
issuing  the  policy,  applicable  to  the 
class  of  risk  (other  than  health 
conditions  and  military  service)  to 
which  the  insured  belongs  and  to  the 
form  and  amount  of  the  individual 
policy  at  the  insured's  attained  age  at 
date  of  issue. 

(Antbority:  38  U.S.C  777} 

12.  In  9.27.  paragraph  (a)  is  revised  to 
read  as  fdlows: 


during  a  period  of  active  duty  or  active 
duty  for  training  under  a  call  to  duty 
specifying  a  period  of  less  than  31  days 
or  during  a  period  of  inactive  duty  was 
rendered  iminsurable  at  standard 
premium  rotes,  the  underwriting  criteria 
used  by  the  insurer  in  determining  good 
health  for  persons  applying  to  it  for  life 
insurance  in  amounU  not  exceeding  the 
maximum  amount  of  coverage  then 
available  under  38  U.S.C.  767  will  b«> 
used. 

(Authority:  38  U.S.C  767) 

13.  Section  9.36  is  revised  to  read  as 
follows: 


§9.27 

(a)  For  the  purpose  of  determining  if  a 
member  who  incurred  a  disability  or 
aggravated  a  preexisting  disability 


99.36   Veterane'QroMpLlfel 

Veterans'  Grotip  Life  Insurance  shall 
be  issued  under  tiie  following  rules: 

(a)  The  insurance  shall  be  issued  in  an 
amount  not  to  exceed  the  statutory 
maximum,  as  provided  for  under  38 
U.S.C.  767(a}  and  777,  tiiat  is  evenly 
divisible  by  $ia00a  No  person  may 
carry  a  combined  amount  of 
Servicemen's  Group  Life  Insurance  and 
Veterans'  Group  Life  Insurance  in 
excess  of  the  statutory  maximim  at  any 
one  time.  Should  any  person  remit 
premiums  in  excess  of  the  premiums 
payable  for  the  maximum  allowable 
amount  of  coverage,  the  insurer  shall  be 
responsible  only  for  die  refund  of  sudi 
excess  premiums  paid. 

(b)  The  insurance  shall: 

(1)  Provide  protection  against  death: 

(2)  Be  issued  on  a  nonrenewable  5- 
year  term  basis;  except  that  insurance 
issued  to  members  of  the  Individual 
Ready  Reserve  or  Inactive  National 
Guard  may  be  renewed  provided  the 
individual  remains  a  member  of  the 
Individual  Ready  Reserve  or  Inactive 
National  Guard  throughout  the  period  of 
insurance;' 

(3)  Have  a  no  cash,  loan,  paid-up  or 
extended  values; 

(4)  Except  as  otherwise  provided, 
lapse  for  nonpayment  of  premiums. 

(c)  Any  person  insured  under 
Veterans'  Group  Life  Insurance  who 
becomes  insured  under  Servicemen's 
Group  Life  Insurance  may  within  60 
days  after  becoming  so  insured  convert 
any  or  all  of  his  or  her  Veterans'  Group 
Life  Insurance  to  an  individual  policy  of 
insurance  in  accordance  with  9  9.26  of 
this  part 

(Authority:  38  U.&C  777) 

[FR  Doc  88-11021 PIM  V-17-68;  8:45  am). 


17700        Fedwal  Regtotar  /  Vol  53,  No.  96  /  Wednesday.  May  18.  1968  /  Rules  and  Regulationg 


/  Vol.  58.  Na  96  /.  Wattoetdby.  Miy  18. 1668  /  Rm>^  mrf  Ragtiatioirt        ITTW 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[3375-5] 

40CFRPart52 

Approval  and  Promulgation  of 
ImplanMntatlon  Plana;  State  of 
Kanaaa;  Ozona  Attainment  Plan 

AOENCV:  Environmental  Protection 

Agency  (EPA). 

ACTKHC  Final  rulemaking. 


r.  Part  D  of  the  Clean  Air  Act 
as  amended,  requires  that  a  state  revise 
its  state  implementation  plan  (SIP)  for 
all  areas  that  have  not  attained  the 
National  Ambient  Air  Quality  Standards 
(NAAQS).  On  February  20, 1985,  EPA 
advised  the  Governor  of  Kansas  that, 
based  upon  air  quality,  the  ozone  SIP  for 
the  Kansas  City  Metropolitan  Area 
(KCMA)  was  substantially  inadequate 
to  attain  the  NAAQS. 

On  July  2. 1986.  the  state  submitted  a 
revised  ozone  SIP  for  Johnson  and 
Wyandotte  Counties,  Kansas.  On 
January  6, 1988,  the  state  submitted 
revised  regulations  for  the  control  of 
volatile  organic  compound  emissions  in 
the  KCMA.  Today's  action  takes  final 
action  to  approve  these  revisions  which, 
together,  constitute  a  complete  Kansas 
ozone  SIP  for  die  KCMA.  j 

DATES:  This  action  is  effective  JuneOJ, 

1988.  r 


:  The  state  submittal  and 
EPA's  technical  support  document  are 
available  for  inspection  during  normal 
business  hours  at  the  following 
locations:  Environmental  Protection 
Agency,  Region  VII.  726  Minnesota 
Avenue.  Kansas  City,  Kansas  66101; 
Kansas  Department  of  Health  and 
Environment.  Bureau  of  Air  QuaUty  and 
Radiation  Control  Forbes  Field.  Topeka, 
Kansas  66620;  and  Environmental 
Protection  Agency,  Public  Information 
Reference  Unit.  Room  2922. 401  M  Street 
SW..  Washington.  DC  20460. 
NM  RmTHBI  IWroWMATIOH  CONTACT: 
Larry  A.  Hacker.  (913)  236-2893  or  FTS 
757-2893. 


SUPfUMCNTAflV  MFOmiATION: 

On  October  2, 1967,  in  two  separate 
Federal  Register  notices.  EPA  proposed 
approval  of  revisions  to  the  Kansas 
ozone  SIP  for  die  KCMA.  The  first  notice 
(52  FR  36063)  proposed  approval  of  draft 
revisions  to  the  state's  regulations  for 
the  control  of  volatile  organic  compound 
(VOC)  emissions.  The  second  notice  (52 
FR  36065)  proposed  approval  of  all 
remaining  elements  of  the  revised  plan. 
No  public  comments  were  received  on 
either  of  these  proposed  rulemakings. 
For  a  detailed  discussion  of  the  VOC 


regulations  and  the  overall  plan 
requirements,  the  reader  is  referred  to 
the  above  referenced  Federal  Register 
notices. 

After  proper  notice,  the  state  held  its 
public  hearing  for  the  VOC  regulations 
on  November  13, 1987.  Subsequent  to 
the  hearing,  minor  clariHcations  were 
made  to  the  compliance  and 
recordkeeping  provisions  of  Rule  28-19- 
74.  Wool  fiberglass  manufacturing.  The 
changes  were  nonsubstantive  in  that  the 
degree  of  emission  control,  compliance 
determination  method,  and  source 
applicability  requirements  were  not 
changed.  None  of  the  remaining 
regulations  were  changed  from  their 
proposed  versions. 

On  January  6. 1988.  the  Secretary  of 
the  Kansas  Department  of  Health  and 
Environment  (KDHE)  submitted  both 
temporary  and  permanent  versions  of 
the  final  regulations.  Both  sets  of 
regulations  were  approved  by  the 
Kansas  Attorney  General  and  the 
temporary  versions  became  effective  on 
December  16, 1987.  As  provided  by  state 
statute,  the  temporary  regulations 
remain  in  effect  through  April  30, 1988; 
the  permanent  regulations  become 
effective  on  May  1. 1988,  unless 
modified  by  the  state's  legislature  before 
that  date.  If  any  substantive  changes 
occur  in  the  {wrmanent  regulations  prior 
to  their  effective  date,  EPA  will  initiate 
rulemaking  action  to  withdraw  this 
approval  action.  The  temporary  and 
permanent  regulation  packages  are 
identical  in  content;  therefore,  only  the 
permanent  versions  have  been  included 
with  the  state  submittal  materials. 

In  numerous  instances,  the  revised 
Kansas  regulations  provide  for 
departmental  discretion  to  approve 
compliance  plaiu  and  test  methods 
which  are  alternatives  to  the  EPA 
reference  methods.  EPA  is  approving 
these  regulations  with  the  understanding 
that  all  such  alternative  compliance 
plans  and  test  methods  must  be 
submitted  to  EPA.  and  approved,  as 
individual  SIP  revisions.  In  the  absence 
of  such  approval,  the  enforceable 
requirements  of  the  SIP  would  be  the 
emission  limits  or  reduction 
requirements  stated  in  the  regidations. 
Also,  the  Kansas  regulations  contain 
provisions  whereby  testing  is  required 
when  the  facility  intends  to  demonstrate 
compliance  by  improved  operations  or 
new  emission  controls,  yet  no  teat 
procedures  are  specified.  Examples  of 
such  provisions  are  transfer  efficiency 
(TE)  and  vapor  processing  systems.  Test 
methods  wliich  are  developed  by  the 
state  must  be  approved  by  EPA  before 
facilities  may  demonstrate  compliance 
through  alternative  controls  and/or  TB. 


On  November  24. 1967,  at  52  FR  45044. 
EPA  proposed  a  policy  for  approval  of 
post-1987  ozone  plans  for  areas  which 
would  not  attain  the  ambient  standard 
by  December  31. 1987.  In  that  notice  the 
Kansas  City  area  appeared  on  a  list  of 
potential  1988  SIP  cidl  areas  because 
preliminary  air  quality  data  for  the 
period  1964-1986  indicated  the  area  may 
still  be  exceeding  the  ozone  standard. 
The  NAAQS  for  ozone  is  attained  when 
the  number  of  expected  exceedances  is 
less  than  or  equal  to  one  per  year  when 
averaged  over  the  three  most  recent 
years  of  record  (see  40  CFR  50.9).  EPA 
has  now  completed  its  review  of  the  air 
quahty  data  from  January  1. 1985, 
through  December  31, 1987.  and  the  data 
show  that  the  area  is  attaining  the  ozone 
standard.  Consequendy,  EPA  does  not 
intend  to  issue  a  SIP  call  for  this  area  in 
1988. 

EPA  Action 

In  today's  notice,  EPA  takes  final 
action  to  approve  the  July  2, 1986, 
submittal  of  revisions  to  the  Kansas 
ozone  SIP  for  die  KCMA.  Also.  EPA 
takes  final  action  to  approve  the  January 
6. 1988.  submittal  of  revised  VOC 
regulations.  Hiese  two  submittals, 
together,  constitute  a  complete  ozone 
plan  for  the  Kansas  portion  of  the 
KCMA. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  bom  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  die  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  Jidy  18. 1988.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 

Note. — Incorporation  by  reference  of  the 
State  ImplementatioD  Plan  for  tlie  state  of 
Kansas  was  approved  by  the  Directm  of 
Federal  Register  on  July  1. 19S2. 

Date:  May  1,  lOSa 
LaeM.  Thomas. 
Admiiuitrator.  •■ 

PART  S2-{AMENDED] 

40  CFR  Part  52.  Subpart  R.  is  amended 
as  follows: 


2.  Section  52370  is  amended  by 
adding  paragraph  (c)(20)  as  follows: 


§S2J7» 


Subpart 

1.  The  audiority  citation  for  Part  52 
continues  to  read  as  follows: 

Andiority:  42  U.S.C  7401-7642. 


(c>*  •  • 

(20)  Revisions  to  the  ozone  attainment 
plan  for  the  Kansas  Qty  metropolitan 
area  were  submitted  by  the  Governor  on 
July  2. 19e&  Pursuant  to  diis  plan. 
revised  regolations  for  the  control  of 
volatile  organic  compound  emissions 
were  submitted  by  the  Secretary  of  the 
Kansas  Department  of  Health  and 
Environment  on  January  6. 1968.  In 
numerous  instances,  the  revised  Kansas 

'  regulations  provide  for  departmental 
discretion  to  am>rove  compliance  plana 
and  test  methods  which  are  alternatives 
to  the  EPA  reference  methods.  EPA 
approves  these  regulations  with  the 
understanding  that  all  such  alternative 

'  compliance  plans  and  test  methods  must 
be  submitted  to  EPA.  and  approved,  as 
individual  SIP  revisions.  In  the  absence 
of  such  approval  the  enforceable 
requirements  of  the  SIP  shall  be  the 
emission  limits  or  reduction 
requirements  stated  in  the  regulations. 
Also,  the  Kansas  regulations  contain 
provisions  whereby  testing  is  required 
when  the  facility  intends  to  demonstrate 
compliance  by  improved  iterations  or 
new  emission  controls,  yet  no  test 

■  procedures  are  specified.  Examples  of 

'  such  provisions  aro  transfer  efficiency 
(TE)  and  vapor  processing  systems.  Test 
methods  which  are  developed  by  the 
stale  must  be  approved  by  EPA  before 
facilities  may  demonstrate  compliance 
throu^  alternative  controls  and/or  TE. 

(i)  Incorporation  by  reference.  (A) 
Revised  regulations  K.A.R.  28-1&-8. 
Reporting  required;  K.A.R.  28-19-61, 
Definitions;  K.AJt.  28-19-62.  Testing 
procedures;  KAJL  28-19-63. 
Automobile  and  light-doty  truck  surface 
coating:  K.AJL  28-19-64.  Balk  gasoline 
terminals;  K.AJL  26-19-65.  VOC  liquid 
storage  in  permanent  fixed  roof  type 
tanks;  Kj\.R.  28-19-66,  VOC  liquid 
storage  in  external  floating  roof  tanks; 
ICAJL  26-19-60.  Cutback  asphalt 
K  AJt  26-19-70,  Leaks  from  gasoline 
delivery  vessels  and  vapor  collection 
systems;  K.AJL  28-19-71.  Printing 

.  operations;  KAJl.  28-19-72.  Gasoline 
dispensing  facilities:  K.AJL  28-l»-73. 
Surface  coating  of  miscellaneous  metal 
parts  and  products  and  metal  furniture; 
KJlR.  28-l»-74.  Wool  fiberglass 
manufacturing:  and  K.AJL  28-19-75. 
Solvent  metal  cleaning.  Temporary 

.  versions  of  these  repdations  are 
effective  December  18^  1987.  through 
April  30, 1968.  The  permanent 
rsgulatioiie  are  eflecttwe  May  1, 108a 

(B)  Letter  of  |aiuianr«.  1988.  from  the 
Seoetary  of  the  Kansas  Department  of 


Health  and  Envirtmment  This  letter 
establishes  the  effective  dates  for  the 
revised  regulations  referenced  in 
subparagraph  (20)(i)(AJ  above. 

(ii)  Additional  material.  (A)  State  of 
Kansas  Implementation  Plan.  Part  A— 
Kansas  City  Metropolitan  Area.  Ozone, 
dated  June  1966,  submitted  by  the 
Governor  on  July  2, 108a  The  plan 
contains  an  attainment  demonstration, 
emissions  inventories,  and  a  control 
strategy. 

(B)  Supplemental  informatioa 
pursuant  to  the  above  referenced  plan, 
was  submitted  on  August  19, 1987. 

(C)  Negative  declarations  for  certain 
VOC  source  categories  were  submitted 
on  April  16  and  August  la  1987. 

[FR  Doa  88-10078  Filed  5-17-88;  a-4S  am] 
I  COOK  ssao-so-H 


40  CFR  Part  180 

[Pf>  5F32S6/P963;  FRU3381-2] 

PaaUdda  Tolaranoa  for  AC  222^3; 
Correction 

AQENCV:  Environmental  Protection 
Agency  {EPA). 

ACnoN:  Rnal  rale;  correction. 

siHMaARv:  In  die  Federal  Register  of 
April  2a  1988  (53  FR  12943),  EPA  usued 
a  final  rule  establishing  tolerances  for 
die  herbicide  AC  222,293  (40  CFR 
180.437)  and  its  metabolites  in  or  on 
various  raw  agricultural  commodities. 
Through  a  typographical  error,  the 
pesticide  petition  (PP)  number  in  the 
bracketed  heading  of  die  document  was 
inadvertendy  misstated  as  "PP  5F3256." 
The  correct  pesticide  petition  number  is 
"n>5F3265." 

BFFWCWn  nATK  May  la  198a 

FOR  FURTHBI  MFOIMATION  CONTACT 

By  mail:  Robert  J.  Taylor,  Product 
Manager  (PM)  25,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401 M  St,  SW.,  Washington. 
DC  20460. 

Office  location  and  telephone  number 
Rm.  245,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703)- 
557-180a 

(Sec.  40B(d)(2),  68  Stat  512  (21  U.S.C 
34e(dM2)).) 

Dated-  May  1  Ism 
Douglas  D.  Caniit 

Director.  Office  offlettkJde  Programs. 
[FR  Doc.  88-10S9f  FUed  fr-17-88;  a45  ami 
icooc< 


DEPARmENT  OF  THE  INTERIOR 
Bureau  Of  Land  Management 
43  CFR  Parte  2800  and  2880 
(Circular  Na  2607;  AA-S20-0a-4O0-03] 

Amendment  to  the  AppaalaProvlalona 
Of  the  Ragubrtiona  for  Rlghta-of^ay. 
Prindplaa  and  Prooadurea  and  Rlghta- 
o^Way  Under  the  Mkiaral  Leaeing  Act 

AOENCV:  Bureeu  of  Land  Management 
Interior. 

ACTION:  Final  rulemaking. 


f.  This  final  rulemaking  amends 
SS  2804.1(b)  and  2884.1(b)  to  aUeviate 
confusion  by  clarifying  that  petitions  for 
stay  of  decisions  relating  to  the  issuance 
of  rights-of-way  and  permits  as  well  as 
rights-of-way  and  temporary  use  permits 
under  the  Mineral  Leasing  Act  shall  be 
filed  in  the  Office  of  Hearings  and 
Appeals,  Department  of  the  Interior. 
EFFECnVE  DATE  May  la  198a 
ADDRESS:  Inquiries  and  suggestions 
should  be  sent  tp:  Director  (140).  Bureau 
of  Land  Management  Room  5555,  Main 
Interior  Bldg..  1800  C  Street  NW., 
Washington,  DC  2024a 

FOR  FURTNER  INWMIIIATICN  CONTACT: 

Eleanor  R.  Schwartz.  (202)  34»-«735. 

8UPPl£MENTARV  INfORMATION:  Under 

the  current  regulations  pertaining  to 
rights-of-way  and  rights-of-way  under 
the  Mineral  Leasing  Act  there  has  been 
some  confusion  about  where  a  request 
for  a  stay  of  a  decision  riiould  be  filed. 
Sections  2a04.1(b)  and  2884.1(b)  of  die 
regulations  presentiy  leave  the  pubUc 
with  the  impression  that  petitions  for 
stay  of  decisions  could  or  may  be  filed 
with  the  Secretary  of  the  Interior. 
However,  authority  to  consider  and 
decide  appeals  to  the  Secretary  has 
been  delegated  to  the  Director,  Office  of 
Hearings  and  Appeals,  if  the  appeals  do 
not  Ue  within  the  Jurisdiction  of  an 
established  ^ipeals  Board.  Therefore, 
this  final  rulemaking  amends 
S§  2804.1(b)  and  2884.1(b)  to  clarify  Uiat 
petitions  for  the  stay  of  a  decision 
relating  to  rights-of-way  and  rights-of- 
way  under  the  Mineral  Leasing  Act  shall 
be  filed  with  die  Director,  Office  of 
Hearings  and  Appeals.  This  Office  is 
part  of  the  Office  of  the  Secretary  of  the 
Interior. 

The  Department  of  the  Interior  has 
determined  that  because  this 
rulemaking  changes  only  the  location 
where  petitions  for  stay  of  decisions  are 
filed,  it  is  a  rule  of  organization, 
procedure,  and  practice  and  does  not 
require  notice  and  an  opportimity  for 
public  comment  under  tlM 
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Administrative  Procedure  Act  (5  U.S.C 
553(b)(A]].  Therefore,  this  amendment  is 
published  as  a  final  rulemaking  to  be 
effective  June  17, 1988. 

The  principal  author  of  this  final 
rulemaking  is  Mark  Lawrence,  Office  of 
Legislation  and  Regulatory  | 

Management  Bureau  of  Land  • 

Management. 

The  Department  of  the  Interior  has 
determined  that  because  this  rule  is  an 
administrative  action,  it  is  not  a  major 
rule  for  purposes  of  B.0. 12291,  and 
neither  an  environmental  impact 
analysis  nor  a  regulatory  flexibility 
analysis  is  required.  This  rulemakLug 
does  not  contain  information  coUecticm 
requirements  that  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  el  M?. 

List  of  Sub|«cts 

43  CFR  Part  2800 

Communications,  Highways  and 
roads.  Pipelines,  Public  lands  rights-of- 
way,  Reporting  and  recordkeeping 
requirements. 

43CFRPart2880 


Administrative  practice  and 
procedures,  Common  carriers.  Pipelines, 
Public  lands  rights-of-way,  Reporting 
and  recordkeeping  requirements. 

Under  the  authority  of  section  310  and 
Title  V  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C.  1740, 
1761-1771)  and  section  28  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  (30 
U.S.C  185).  Subpart  2804,  Part  280a 
Group  280a  and  Subpart  2884,  Part  2880, 
Subchapter  A,  Chapter  II  of  Title  43  of 
the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below:  i 

PART  2M0-(AMENDEO]  | 

1.  The  authority  citation  for  Part  2800 
continues  to  read: 

Andwrity:  43  U.S.C.  1781-1771. 

2.  Section  2804.1(b)  is  revised  to  read: 

92S04.1    Appash. 

***** 

(b)  All  decisions  of  the  authorized 
officer  under  this  part  shall  remain 
effective  pending  appeal  unless  the 
Secretary  rules  otherwise.  Petitions  for 
the  stay  of  a  decision  shall  be  filed  with 
the  Office  of  Hearings  and  Appeals, 
Department  of  the  Interior. 

PART  2880-(  AMENDED] 

3.  The  authority  citation  for  Part  2880 
continues  to  read: 

AuOotity:  30  U.S.C  185.  I 

4.  Section  28e4.1(b)  is  revised  to  read: 


•        ^         •         *         • 

(b)  All  decisions  of  the  authorized 
officer  imder  this  part  shall  remain 
effective  pending  appeal  unless  the 
Secretary  rules  otherwise.  Petitions  for 
the  stay  of  a  decision  shall  be  filed  with 
the  Office  of  Hearing  and  Appeals. 
Department  of  the  Interior. 
May  9, 1988. 
JaniM  E.  Caaoo. 

Acting  Assistant  Secretary  of  the  Interior. 
[PR  Doc.  88-11060  Piled  5-17-88;  8:45  am] 

8NJJNQ  COOC  431»44-«l 


DEPARTMENT  OF  TRANSPORTATION 

Cqmt  Quafd 

46  CFR  Parts  33, 35, 75, 77,  M,  96, 108, 
154, 160, 161, 192  and  195 

[CQOS2-042] 

SpacHlcation  for  Hand  Held  FtashNghts 

AOENCV:  Coast  Guard.  DOT. 

ACnow;  Final  rule. 

summary:  This  final  rule  deletes  46  CFR 
161.008,  and  incorporates  by  reference  in 
the  specific  vessel  regulations  die 
American  Society  for  Testing  and 
Materials  standard  ASTM  F1014-1986. 
Standard  Specification  for  Flashlights  on 
Vessels.  This  rulemaking  incorporates 
this  industry  standard  by  reference  in 
the  regulations  which  require  flashlights 
on  lifeboats  and  liferafts,  and  flashlights 
suitable  for  use  in  hazardous  classified 
atmospheres  in  emergency  lockers  and 
fireman's  outfits,  and  as  part  of  the 
safety  equipment  on  self-propelled 
vessels  carrying  bulk  liquefied  gases. 
These  regulations  incorporate  an  up-to- 
date  standard  which  will  allow  a  wider 
variety  of  flashlights  to  be  used,  without 
jeopardizing  the  safety  of  either  the 
vessel  or  personnel. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Thomas  M.  Nolan,  Office  of  Marine 
Safety,  Security,  and  Environmental 
Protection.  (202)  267-2206. 

DATIS:  This  regulation  is  effective  on 
August  16, 1988.  The  incorporation  by 
reference  of  certain  publications  listed 
in  the  regulations  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
August  16, 1988. 

SUFPLCMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  (NFRM)  was 
published  in  the  Federal  Register  on 
September  25, 1987  (52  FR  36062). 
Interested  persons  were  requested  to 
submit  comments.  A  total  of  five 
comments  were  received. 


Dtaftiiig  Infoiination 

The  principal  persons  involved  in 
drafting  this  rulemaking' are  Mr.  Thomas 
M.  Nolan,  Project  Manager,  and 
Lieutenant  Commander  Dcm  M.  Wrye, 
Project  Counsel  Office  of  Chief  Counsel 

Background 

Flashlights  on  lifeboats  and  liferafts 
were  required  to  be  constructed  in 
accordance  with  46  CFR  161.006.  The  - 
regulation  required  that  each  flashlight 
built  to  this  specification  be  Coast 
Guard  "Approved."  This  requirement 
forced  shipowners  and  operators  to 
purc^se  flashlights  from  a  specific 
group  of  manufacturers. 

The  regulations  for  emeigency  ouffits 
on  tank  vessels  and  for  fireman's  ouffits 
on  other  vessels  required  an  explosion- 
proof  flashlight  or  a  flashli^t  listed  by 
Underwriters  Laboratories  Inc.  (UL)  for 
use  in  a  designated  hazardous 
atmosphere.  A  flashlight  of  this  type 
was  also  required  as  part  (tf  the  safety 
equipment  on  self-propelled  vessels 
carrying  bulk  liquefied  gases. 

The  Coast  Guard,  in  conjunction  with 
the  American  Society  for  Testing  and 
Materials  (ASTM)  Committee  F26  on 
Shipbuilding,  has  developed  a  standard 
spedfication  for  flashlights  on  vessels. 
This  standard,  ASTM  F1014-1986, 
"Standard  Specification  fw  Flashlights 
on  Vessels,"  covers  three  types  of 
flashlights.  These  types  are  as  follows: 
Type*l— Flashlights  for  use  in  lifeboats 

and  liferafts. 
Type  II— Flashlights  for  use  in 

hazardous  locations  ^ere  fire  or 

explosion  hazards  may  exist  due  to 

the  presence  of  flammable  gases  or 

vapors,  flammable  liquids, 

combustible  dust,  or  ignitable  fibers  or 

flyings,  and 
Type  m— Flashlights  for  use  in  lifeboats 

and  liferafts  that  are  also  suitable  for 

hazardous  locations. 

This  rule  deletes  46  CFR  161.008. 
Manufacturers  of  flashlights  who  have 
current  Certificates  of  Approval  for  their 
flashlights  may  continue  to  label  their 
flashlights  with  the  appropriate  U.S. 
Coast  Guard  approval  number  up  to  the 
expiration  date  of  the  Certfficate  of 
Approval.  These  Certfficates  will  not  be 
re-issued  after  their  expiration  date. 
Coast  Guard  approved  flashlights  in 
lifeboats  presently  Entailed  on  U.S.  flag 
vessels  need  not  be  replaced  as  long  as 
they  are  in  serviceable  condition,  l^ese 
flashlights  will  be  checked  at  each 
servicing  of  the  lifeboats. 

This  rale  requires  flashlights  for 
lifeboats  and  liferafts  to  be  constructed 
to  ASTM  Fl014-19e6  as  a  l^pe  I  or  Type 
ni  flashlight  It  also  requires  flashli^ts 


in  emeigency  lockers,  fireman's  ouffits, 
and  as  part  of  the  safety  equipment  on 
self-propelled  vessels  carrying  bulk 
liquefied  gases  to  be  constructed  to 
ASTM  Pl014-19ee  as  a  Type  U  or  Type 
III  flashlight.  ASTM  P1014-19B6  contains 
a  section  on  marking  which  requires 
flashlights  for  use  in  lifeboats  or  liferafts 
(Type  I  and  Type  III)  to  be  marked  with 
the  ASTM  standard  number  and  the 
type  of  flashlight  Type  II  flashlights  can 
be  identffied  by  the  independent  test 
laboratory  label  and  the  hazardous  area 
designation.  This  labeling  enables  Coast 
Guard  inspectors  to  determine 
acceptability  through  product  marking. 
Flashlights  constructed  in  accordance 
with  this  ASTM  Standard  will  provided 
a  wider  variety  of  acceptable  flashlights 
without  jeopardizing  the  safety  of  either 
the  vessel  or  personnel. 

Discussion  of  Comments 

Two  comments  stated  that  the 
proposed  regulations  are  deleting  the 
present  flashlight  acceptance  in 
accordance  with  Underwriters 
Laboratories  Inc.  (UL)  labeling  based  on 
UL  Standard  783.  Electric  Flashlights 
and  Lanterns  For  Use  in  Hazardous 
Locations,  Class  I  Groups  C  and  D. 
Paragraph  12  of  ASTM  F1014-1986 
states  that  flashlights  to  be  used  in 
hazardous  locations  (Type  II  and  Type 
III)  must  be  tested  by  an  independent 
testing  laboratory  to  UL  783  and  must 
bear  the  label  of  that  testing  laboratory 
stating  that  the  flashlight  meets  the  UL 
standard.  The  ASTM  standard  does  not 
require  Type  II  flashlights  to  be  "ASTM" 
labeled,  but  does  require  an 
independent  laboratory  listing  mark. 
This  is  consistent  with  present  practice. 

One  comment  asked  if  the  Coast 
Guard  will  continue  to  accept  UL  Usted 
flashlights  for  use.  UL  listed  flashlighto 
bearing  the  testing  laboratory  label 
would  meet  the  criteria  of  paragraph  12 
of.  ASTM  F1014-1986,  and  would 
therefore  be  acceptable  for  use. 

One  comment  suggested  that  the 
proposed  regulations  be  amended  to 
specifically  require  that  Type  II  and 
Type  in  flashlights  be  listed  by  an 
independent  testing  laboratory.  This  is 
addressed  in  paragraph  12  of  ASTM 
F1014-1986  which  requires  flashlights  to 
be  used  in  hazardous  locations,  which 
covers  Type  II  and  Type  III  flashlights, 
be  listed  by  an  independent  testing 
laboratory. 

One  comment  suggested  that  the 
proposed  regulations  be  amended  to 
specifically  require  that  Type  I 
flashlights  be  listed  by  an  independent 
testing  laboratory.  This  proposal  was 
not  adopted.  This  rulemaking  is 
designed  to  reduce  the  cost  of  flashlights 
for  use  on  vessels.  The  ASTM  standard 


provides  maritime  personnel  with  a 
flashlight  that  is  comparable  to  the  old 
Coast  Guard  "Approved"  flashlights  at 
reduced  cost  The  requirements  for  a 
Type  I  flashlight  will  provide  for  a  wider 
variety  of  acceptable  flashlights  for 
lifeboats  without  jeopardizing  the  safety 
of  either  the  vessel  or  personnel. 

Regulatory  Evaluation 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  and  nonsignificant  under  DOT 
regulatory  policies  and  procedures  (44 
FR  11034;  Feb.  26. 1979).  The  economic 
impact  of  these  rules  has  been  found  to 
be  so  minimal  that  further  evaluation  is 
unnecessary.  Since  the  impact  of  the 
proposal  is  expected  to  be  so  minimal 
the  agency  certifies  that  it  will  not  have 
a  sigxdficant  economic  impact  on  a 
substantial  number  of  small  entities. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principals  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment 

List  of  Subjects 

46  CFR  Part  33 

Coast  Guard,  Marine  safety,  Fire 
protection.  Tank  vessels,  Baiges, 
Incorporation  by  reference. 

46  CFR  Part  35 

Coast  Guard.  Marine  safety. 
Navigation  (water).  Reporting 
requirements.  Tank  vessels,  Barges, 
Seaman,  Incorporation  by  reference. 

46  CFR  Part  75 

Coast  Guard.  Marine  safety. 
Passenger  vessels.  Incorporation  by 
reference. 

46  CFR  Part  77 

Coast  Guard,  Marine  safety. 
Passenger  vessels.  Navigation  (water). 
Incorporation  by  reference. 

46  CFR  Part  94 

Cargo  vessels.  Coast  Guard.  Marine 
safety,  Incorporation  by  reference. 

46  CFR  Part  96 

Cargo  vessels.  Coast  Guard,  Marine 
safety.  Navigation  (water), 
Incorporation  by  reference. 

46  CFR  Part  106 

Coast  Guard,  Fire  protection.  Vessels. 
Continental  shelf.  Oil  and  Gas 
Exploration,  Marine  safety.  Marine 
resources.  Incorporation  by  reference 


46  CFR  Part  154 

Cases,  Hazardous  materials 
transportation.  Marine  safety.  Natival 
Gas  Vessles.  Incorporation  by  reference. 

46  CFR  Part  160 

Coast  Guard.  Marine  safety. 
Incorporation  by  reference. 

46  CFR  Part  161 

Coast  Guard.  Fire  prevention.  Marine 
safety.  Incorporation  by  reference. 

46  CFR  Port  192 

Coast  Guard,  Marine  safety. 
Oceanographic  vessels, 
Communications  Equipment 
Incorporation  by  reference. 

46  CFR  Part  105 

Coast  Guard.  Marine  safety. 
Oceanographic  vessels.  Navigation 
(water).  Incorporation  by  reference. 

For  the  reasons  set  forth  in  the 
preamble,  the  Coast  Guard  amends  46 
era  Parts  33,  35.  75,  77.  94,  96, 108, 154. 
160, 161, 192  and  195  of  Chapter  1  of 
Title  46,  Code  of  Federal  Regulations,  as 
follows: 

PART  33-[  AMENDED] 

1.  Hie  authority  citation  for  Pari  33 
continues  to  read  as  follows: 

Authority:  48  UJ&.C.  310Z(a).  3306.  49  CFR 
1.48. 

2.  In  Part  33,  {  33.01-3  is  added  to  read 
as  follows: 

§  33.01-3    Incwperstlon  by  reference. 

(a)  Certain  materials  are  incorporated 
by  reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  S  U.S.C. 
552(a).  To  enforce  any  edition  other  than 
the  one  listed  in  paragraph  (b)  of  this 
section,  notice  of  the  change  must  be 
published  in  the  Federal  Register  and 
the  material  made  available  to  the 
public.  All  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register. 
Washington,  DC  20408,  and  at  the  U.S. 
Coast  Guard,  Marine  Technical  and 
Hazardous  Materials  Division,  2100 
Second  Street  SW.,  Washington.  DC 
20593-0001.  and  is  available  from  the 
address  indicated  in  paragraph  (b). 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  pan, 
and  the  sections  affected  is: 

American  Sodsty  for  Testing  and  Malaiials 

1916  Race  St.  Philadelphia.  PA  19103. 
ASTM  Fl014-19ee    Standard  SpecificatiOD 

for  Plashli^ts  on  Vessels 
Sections  effected— 33.15-lOU). 

Note:  All  other  documents  referenced  in 
dils  Part  are  still  in  effect 
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3.  In  S  33.15-10  paragraph  (j)  is 
revised  to  read  as  follows: 

§  33.1^10    DMCilptfon  of  s^ulpiiwnl  fOF 
Wsboal*— TB/ALL 

U)  Flashlights.  The  flashlight  shall  be 
a  Type  I  or  Type  III  constructed  and 
marked  in  accordance  with  ASTM 
P1014-1966.  Three  spare  cells  and  two 
spare  bulbs,  stowed  in  a  watertight 
container,  shall  be  provided  with  each 
flashlight.  Batteries  shall  be  replaced 
yearly  during  the  annual  stripping, 
cleaning,  and  overhaul  of  the  lifeboats. 

Note:  Flashlights  bearing  a  Coast  Guard 
approval  number  may  continue  to  be  used  in 
lifeboats  and  Uferafts  as  long  as  they  are  in  a 
serviceable  condition. 


PART  35-(AIIIIEIIDE01 

4.  The  authority  dtatioo  for  Part  35  is 
revised  to  read  as  follows: 

Authority:  46  U.S.C.  3306.  3703: 49  CFR  1.4a 

5.  In  Part  35, 1 3SX)l-3  is  added  to  read 
as  follows: 


§  35.01-3    IncofpwatkMt  by  rslSrsncs. 

(a)  Certain  materials  are  incorporated 
by  reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
552(a].  To  enforce  any  edition  other  than 
the  one  listed  in  paragraph  (b)  of  this 
section,  notice  of  the  change  must  be 
published  in  the  Federal  Register  and 
the  material  made  available  to  the 
public.  All  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register. 
Washington.  DC  20408.  and  at  the  U.S. 
Coast  Guard,  Marine  Technical  and 
Hazardous  Materials  Division.  2100 
Second  Street  SW.,  Washington.  DC 
20593-0001.  and  is  available  from  the 
address  indicated  in  paragraph  (b).  j 

(b)  The  material  approved  for      ' 
incorporation  by  reference  in  this  part, 
and  the  sections  affected  is: 

AiMricafi  Society  for  Tasting  and  Matarfak 
1916  Race  St.,  Philadelphia,  PA  19103.    i 

ASTM  Pl014-ig8e    Standard  SpecificaGon 

for  Flashlights  on  Vessels. 
Section  effected— 3S.3O-20(cK3) 

Nota:  All  other  documentajvferencad  L. 
this  Part  are  still  in  effect 

6.  In  (  35.30-20  paragraph  (c](3)  is 
revised  to  read  as  follows: 

9  35.31^20    EnsfQsncy  a^uipfiiaiil~' 


■VU 


(C)  *  •  *  : 

(3)  One.  Type  II  or  Type  m.  flashlight 

constructed  and  marieed  in  accordance 

with  ASTM  Pl014-ig86. 


PART  75-4  AMENDED] 

7.  The  authority  citation  for  Part  75  is 
revised  to  read  as  follows: 

Authority:  46  U.S.C  3306;  49  CFR  1.4& 

a.  In  Part  75,  S  75.01-3  is  added  to  read 
as  follows: 

9  7S.01— 3    incorpofaHon  by  fafsfsnca. 

(a)  Certain  materials  are  incorporated 
by  reference  into  diis  part  with  die 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a].  To  enforce  any  edition  other  than 
the  one  listed  in  paragraph  (b]  of  this 
section,  notice  of  the  diange  must  be 
published  in  the  Federal  Register  and 
the  material  made  available  to  the 
public.  All  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register, 
Washington,  DC  20408.  and  at  dte  U.S. 
Coast  Guard.  Marine  Technical  and 
Hazardous  Materials  Division.  2100 
Second  Street  SW.,  Washington.  DC 
20593-0001,  and  is  available  from  the 
address  indicated  in  paragraph  (b). 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part, 
and  the  sections  affected  is: 

American  Society  for  Taating  and  Malarfab 

1916  Race  St,  Philadelphia.  PA  19103. 

ASTM  Fl014-198e    Standard  Specification 

for  Flashlights  on  Vessels. 
Sections  affected — ^75.20-lS(j). 

Note:  All  other  documents  referenced  in 
this  Part  are  stiU  in  eS  ^X. 

9.  In  S  75.20-15,  (  iragraph  (j)  is 
revised  to  read  as  follows: 

9  75.20"1S   Deacnptton  of  SQulpfiisfil  for 


(j)  Flashlight  The  flashlight  shall  be  a 
Type  I  or  Type  III  flashlight  constructed 
and  marked  in  accordance  with  ASTM 
F1014-1986.  Three  spare  cells  and  two 
spare  bulbs,  stowed  in  a  watertight 
container,  shall  be  provided  with  each 
flashlight  Batteries  shall  be  replaced 
yearly  during  the  annual  stripping, 
cleaning,  and  overhaul  of  the  lifeboats. 

Note:  Flashlights  bearing  a  Coast  Guard 
approval  number  may  continue  to  be  nsed  in 
lifeboats  and  Uferafts  as  long  as  they  are  in  a 
serviceable  conditioa 


PART77-{AMENOE01 

10.  The  authority  citation  for  Part  77  is 
revised  to  read  as  follows: 

Authority:  46  U.S.C.  3306;  49  CFR  1.46. 

11.  In  Part  77,  i  77.01-3  is  added  to 
read  as  followe: 


§  ^7.0  T*9   aicofponMwfi  by 

(a)  Certain  materials  are  incorporated 
by  reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Rje^ter  in  accordance  with  5  U.S.C 
552(a).  To  enforce  any  edition  other  than 
the  one  listed  in  paragraph  (b)  of  this 
section,  notice  of  the  change  must  be 
published  in  the  Fadand  Sagistar  and 
the  material  made  available  to  the 
public  All  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register. 
Washington.  DC  20408.  and  at  the  U.S. 
Coast  Guard,  Marine  Technical  and 
Hazardous  Materials  Division.  2100 
Second  Street  SW..  Washington.  DC 
20593-0001.  and  is  available  ^m  the 
address  indicated  in  para^aph  (b). 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part, 
and  the  sections  affected  is: 

American  Sodety  ior  Tasting  and  Materials 
1916  Race  St.  Philadelphia.  PA  19109. 

ASTM  Pl014-ig8e    Standard  Specification 

for  Flashlights  on  Vessels. 
Sections  affiscted— 77ja-«(c). 

12.  In  S  77.35-5  paragraph  (c)  is 
revised  to  read  as  follows: 

S77.35-C   OawwaL 

(c)  Flashlights  shall  be  Type  II  or  Type 
in.  constructed  and  aiarked  in 
accordance  with  ASTM  Fl014-ig88. 


PART  94-(AIIENDED] 

13.  The  authority  citation  for  Part  94  is 
revised  to  read  as  follows: 

Authority:  46  U.S.C  3ia2(a].  3306;  49  CFR 
1.46 

14.  In  Part  94,  f  0«xn-3  is  added  to 
read  as  foUows: 

994.01-3   Incorporation  by  lafsianca. 

(a)  Certain  materials  are  incorporated 
by  reference  into  this  part  with  the ' 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  6  U.S.C. 
552(a).  To  enforce  any  edition  other  than 
the  one  listed  in  paragraph  (b)  of  this 
section,  notice  of  die  change  must  be 
pabtished  in  the  Federal  Register  and 
the  material  made  available  to  die 
public  All  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register, 
Washington,  DC  20408,  and  at  die  U.S. 
Coast  Guard,  Marine  Technical  and 
Hazardous  Materials  Division,  2100 
Second  Street  SW..  Washington,  DC 
20503-0001,  and  is  available  from  the 
address  indicated  in  paragraph  (b).  ' 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part, 
and  the  sections  affected  is: 


American  Sodety  for  Testing  and  Materials 

1916  Race  St.  Philadelphia,  PA  19103. 
ASTM  F1014-1986    Standard  Specification 
'   for  Flashlights  on  Vessels. 
Sections  effected— a4.20-lS(j). 

Note:  All  other  documents  referenced  in 
this  Part  are  still  in  effect. 

'  15.  In  §  94.20-15  paragraph  (j)  is 
revised  to  read  as  follows: 

§94.20-15    Description  of  equipment  for 
Webosts. 

***** 

(j)  Flashlight  The  flashlight  shall  be  a 
Type  I  or  Type  III  flashlight  constructed 
and  marked  in  accordance  with  ASTM 
F1014-1988.  Three  spare  cells  and  two 
spare  bulbs,  stowed  in  a  watertight 
container,  shall  be  provided  with  each 
flashlight  Batteries  shall  be  replaced 
yearly  during  the  annual  stripping, 
cleaning,  and  overiiaul  of  the  lifeboats. 

Nota:  Flashlights  bearing  a  Coast  Guard 
approval  number  may  continue  to  be  used  in 
lifeboats  and  liferafts  as  long  as  they  are  in  a 
serviceable  condition. 


PART96--[AMENDEO] 

16.  The  authority  citation  for  Part  96  is 
revised  to  read  as  follows: 

Authority:  46  U.S.C  3306;  49  CFR  1.46. 

17.  In  Part  96,  §  96.01-3  is  added  to 
read  as  follows: 

SMJ)1-3   Incorporatlen by rsference. 

(a)  Certain  materials  are  incorporated 
by  reference  into  this  part  with  the 
approval  of  die  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
552(a).  To  enforce  any  edition  other  than 
the  one  listed  in  paragraph  (b)  of  this 
section,  notice  of  the  change  must  be 
published  in  the  Federal  Register  and 
the  material  made  available  to  the 
public.  All  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register, 
Washington.  DC  20408.  and  at  die  U.S. 
Coast  Guard.  Marine  Technical  and 
Hazardous  Materials  Division,  2100 
Second  Street  SW..  Washington.  DC 
20593-0001,  and  is  available  from  the 
address  indicated  in  paragraph  (b). 
,  (b)  The  material  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  affected  is: 

American  Society  for  Testily  and  Matariab 
1916  Race  St,  Philadelphia.  PA  19103. 
ASTM  F1014-1986    Standard  Specification 

for  Flashlights  on  Vesseb. 
Sections  effected— 96J&-5(c). 

Note:  All  other  documents  referenced  in 
this  Part  are  still  in  effect 

1&  In  S  96.35-5,  paragraph  (c)  is 
revised  to  read  as  follows: 


S96.3S-5    Qoneral. 
•        *        *        A        * 

(c)  Flashlights  shaU  be  Type  II  or  Type 
m,  constructed  and  marked  in 
accordance  with  ASTM  F1014-1986. 
***** 

PART  108-{AMENDED] 

19.  The  authority  citation  for  Part  108 
is  revised  to  read  as  follows: 

Authority:  43  U.S.C.  1333(d);  46  U.S.C.  3306; 
49  CFR  1.46. 

20.  In  Part  108,  S  106.101  is  added  to 
read  as  follows: 

S  ioa.101    Incorporation  by  relerenca. 

(a)  Certain  materials  are  incorporated 
by  reference  hito  this  part  widi  the 
approval  of  the  Director  of  die  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a).  To  enforce  any  edition  oUier  than 
the  one  listed  hi  paragraph  (b)  of  this 
section,  notice  of  the  change  must  be 
published  in  the  Federal  Register  and 
the  material  made  available  to  the 
public.  All  approved  material  is  on  file 
at  die  Office  of  die  Federal  Register. 
Washington.  DC  20408,  and  at  die  U.S. 
Coast  Guard.  Marine  Technical  and 
Hazardous  Materials  Division,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001,  and  is  avaUable  from  die 
address  indicated  in  paragraph  (b). 

(b)  The  material  approved  for 
hicorporation  by  reference  in  this  part 
is: 

American  Society  for  Tasting  and  Materials 
1916  Race  St,  Philadelphia.  PA  19103. 
ASTM  F1014-1986    Standard  Specification 

for  Flashlights  on  Vessels. 
Sections  effected— 108.497(b). 

Note:  All  other  documents  referenced  in 
this  Part  are  still  in  effect. 

21.  In  S  108.497  paragraph  (b)  is 
revised  to  read  as  follows: 

S  108.497    Rreiram's  outfits. 
***** 

(b)  A  Type  II  or  Type  ID  flashlight 
constructed  and  marked  in  accordance 
with  ASTM  F1014-1986. 
***** 

PART  154— [AMENDED] 

22.  The  audiority  citation  for  Part  154 
is  revised  to  read  as  follows: 

Authority:  46  U.S.C.  3703;  E.0. 12234.  3 
CFR.  1980  Comp.  p.  277;  49  CFR  1.46. 

23.  In  §154.1,  paragraph  (b)  is 
amended  by  revising  the  third  listing  to 
read  as  follows: 

S  154.1    Incorporation  by  refaranca. 


American  Sodety  for  Tasting  and  Malatials 

1916  Race  St.,  Philadelphia.  PA  19103. 
ASTM  A20-1978    Steel  Plates  for  Pressure 

Vessels. 
ASTM  F1014-1986    Standard  Specification 

for  Flashlights  on  Vessels. 
Sections  effected— 154.1400(a)(4), 

154.1400(b)(4).  154.1400(c){40). 

Note:  All  other  documents  referenced  in 
tills  Part  are  still  in  effect 


24.  In  5 154.1400,  paragraphs  (a)(4), 
(b)(4),  and  (c)(4)  are  revised  to  read  as 
follows: 


9154.1400    Safety equlpinent alt 

(a)  •  •  • 

(4)  Sbc  Type  II  or  Type  ID  flashlighU 
constructed  and  mariced  in  accordance 
widi  ASTM  P1014-1986. 
***** 

(b)  *  •  • 

(4)  Eight  Type  U  or  Type  HI  flashlighto 
constructed  and  marked  in  accordance 
widi  ASTM  F1014-1986. 
***** 

(c)  •  •  • 

(4)  Tliree  Type  n  or  Type  m 
flashlights  constructed  and  marked  hi 
accordance  with  ASTM  F1014-1066. 


PART  160-{AyENDED] 

25.  The  audiority  citation  for  Subpart 
160X161  is  revised  to  read  as  follows: 

Authority:  46  U.S.C  3306;  49  CFR  1.46. 

26.  In  Part  160,  S  160.051-0  is  added  to 
read  as  follows: 

S160i>51-0    Incorporation  by  refereooa. 

(a)  Certain  materials  are  incorporated 
by  reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a).  To  enforce  any  edition  other  than 
the  one  listed  in  paragraph  (b)  of  this 
section,  notice  of  the  change  must  be 
published  in  the  Federal  Register  and 
the  material  made  available  to  the 
publia  All  approved  material  is  on  file 
at  die  Office  of  the  Federal  Register. 
WasUngton.  DC  20408,  and  at  the  U.S. 
Coast  Guard,  Marine  Technical  and 
Hazardous  Materials  Division,  2100 
Second  Street,  SW.,  Washington.  DC 
20593-0001,  and  is  available  from  die 
address  indicated  in  paragraph  (b). 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part, 
and  the  sections  affected  is: 

American  Society  for  Testing  and  Materials 
1916  Race  St.  Philadelphia.  PA  19103. 
ASTM  F1014-1986    Standard  Specification 

for  Flashlights  on  Vessels. 
Sections  affected— 160.051-7(c)(4).  160X161- 

7(d)(4). 
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Note:  All  other  documents  referenced  in 
tins  Part  are  still  in  effect. 

27.  In  S  160.051-7,  paragraph  (c)(4)  end 
(d)(2)  are  revised  to  read  as  follows: 

S1«a0S1-7    Equipment 


(4)  flashlight  A  Type  I  or  Type  ID 
flashlight  constnicted  and  marked  in 
accordance  with  ASTM  F1014-1986. 
Three  spare  cells  and  two  spare  bulbs, 
stowed  in  a  waterti^t  container,  shall 
be  provided  with  each  flashlight. 
Batteries  shall  be  replaced  at  each 
servicing  of  the  liferaft 

NotK  Flashlights  bearing  a  Coast  Gnard 
approval  numlMr  may  continue  to  be  osed  in 
lifeboats  and  liferafts  as  long  as  they  are  in  a 
serviceable  conditioa 


(2)  FlaMigbL  A  Type  I  or  Type  II] 
flarfilight  constructed  and  marked  in 
accordance  with  ASTM  F1014-1966. 
Three  si>are  ceUs  and  two  spare  bulbs, 
stowed  in  a  watertight  container,  shall 
be  provided  with  each  flashlight 
Batteries  riiaD  be  replaced  at  eadi 
servicing  of  the  liferaft 

Note:  Flashlights  bearing  a  Coast  Guard 
approval  numl>er  may  continue  to  be  used  in 
lifelxMts  and  liferafts  as  long  a»  they  are  in  a 
serviceable  condition. 


PART  161— [AMENDED] 

2B.  The  authority  dtation  for  Part  181 
is  revised  to  read  as  follo%vt: 

AudMrity:  46  U.S.C  3308;  48  CFR  1.4aL 

H  MliNW-1— MtSM-C  cniiomai 

29.  Subpart  ISliXM  consisting  of 

S  §  leiiUB-l— lOLOOe-a  is  reawwed. 

PART  192-(AIIEN0£O] 

30.  The  authority  citation  for  Part  192 
continues  to  read  as  follows: 

Audiority:  4S  U.S.C  31Q2(a).  330S,  3703;  48 
CFR  1.48.  unless  otherwise  noted. 

31.  In  part  192.  |192j01-d  is  added  to 
read  as  follows: 


11924)1-3    Incerpomionbyi 

(a)  Certain  materials  are  incoiporated 
by  reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
lU^ster  in  accordance  with  6  U.S.C 
552(a).  To  enforce  any  edition  other  than 
the  one  listed  in  paragraph  (b)  of  this 
section,  notice  of  the  change  must  be 
published  in  die  Federal  Register  and 
the  material  made  available  to  the 
poUic.  All  approved  material  is  on  file 
at  the  OfBce  of  dte  Federal  Re^er, 
Waridngton.  DC  20408,  and  at  die  U.S. 


Coast  Guard,  Marine  Technical  and 
Hazardous  Materials  Division,  2100 
Second  Street  SW..  Washington.  DC 
20593-0001,  and  is  available  from  the 
address  indicated  in  paragrajdi  (b). 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part, 
and  the  section  afiected  is: 


I  Soctety  far  TwtfiV  sari  Msteriab 

1916  Race  St.,  PbilMklphia.  PA  19103. 
ASIX  Fl(n4-ise8    Standard  Specificalioa 

for  Flashlights  on  Vessels. 
Sections  affected— 192.20-1 5(j). 

Note:  All  otiier  docuaentt  lefareBcad  in 
this  Part  are  still  in  effect 

32.  In  {  102.20-15  paragraph  (j)  is 
revised  to  read  as  follows: 


9192.29-15 


0)  Flashlight  A  Type  I  or  Type  01 
flaahligbt  constmctad  and  marked  in 
accortkmoe  with  ASl\f  F1014-1988. 
Three  spare  odls  and  two  spare  balbs, 
stowed  in  a  watertight  contakier,  shaU 
be  provided  with  each  flashH^L 
Battoies  shall  be  replaced  yearly  daring 
the  annual  stripping,  cleaning,  cmd 
overhaul  of  the  Ufeboats. 

Note:  FlatUi^U  bearing  a  Coast  Guard 
approval  number  may  continue  to  be  used  in 
lifeboats  and  liferafta  aa  long  as  they  are  in  a 
serviceable  conditioa. 


PART  195-{AMENDED] 

SS.  The  authority  citation  for  Part  195 
is  revised  to  read  as  follows: 

Anthnlty:  46  U.S.C  S306: «  CFR  1.46 

34.  In  Part  19S,  f  196Xn-3  is  added  to 
read  as  follows: 

ivOJi i~a    mooffpomiQffi  Dy  loivraiiGO. 

(a)  Certain  SMterials  are  incorporated 
by  reference  into  this  part  with  die 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a).  To  enforce  any  edition  other  than 
the  one  listed  in  paragraph  (b)  of  this 
section,  notice  of  die  change  must  be 
pubhshed  in  the  Fadacsl  Registar  and 
the  material  made  available  to  the 
public.  All  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register, 
Washir^too.  DC  20108.  and  at  die  U.S. 
Coast  Guard.  Marine  Technical  and 
Hazardous  Materials  Division.  2100 
Second  Street  SW..  Washington.  DC 
20593-0001,  and  is  available  from  the 
address  indicated  tn  paragrafdi  (b). 

(b)  The  Biaterial  approved  for 
incorporation  by  reference  in  this  part. 
and  the  sections  affected  is: 

Amacicui  Soctely  for  TssliBg  and  Matariala 
1916  Race  St.  Philadelphia.  PA  19103. 


ASTM  P1014-19S6    StaadBrd  SfMcificatioa 

for  FlashlighU  on  Vessels. 
Sections  affected— 196JS-S(c)(2). 

35.  In  S  195.35-6  paragraph  (c)  is 
revised  to  read  as  follows: 

S195.35-S   QanarSL 

•  *        *       •       * 

(c)  Flaridights  shaD  be  Type  D  or  Type 
in.  constructed  and  marked  tai 
accordance  widi  ASTM  Fl014-198e. 

*  *        •        ft        • 

March  24, 1968. 

}.W.Kiine. 

Raar  Admiral.  US.  Coast  Goard.  Chief.  Office 

of  A4arine  Safety  Sacun'tyaad&ivimamental 

ProtectioD. 

(FR  Doc.  88-11061  Filed  5-17-48;  ft45  am] 


IHTERSTATE  COMMERCE 
COMMISSION 

49CFRPvt1047 

[Ex  Parts  No.  MC— 189!  AAnlMslrativa 
RulngNaiaS] 

AQiicultml  ConmodRiM  EMmpHofi 

AOlNCy.  Interstate  Commerce 

Commission. 

Acnoie  Final  rule. 

9UiWiainf.  This  rule  and  accompanying 
administrative  ruling  simplify  the 
composite  list  of  exempt  and  non- 
exempt  agricultural  commodities  under 
40  US.C  10526(aKe)  by  eliminating 
redundant  infonnation  contained  in 
ciarent  Administrative  Ruling  Na  lift 
The  prannlgated  rule  and 
admLiistrative  ruling  are  set  forth  below 
and  contain  a  composite  bst  of  those 
agricultural  commodities  that  are 
specifically  aot  exempt  by  statute  linder 
49  U.S.C  105aB(aX6). 
iWlfcllW  DATC  This  action  will  be 
effective  fane  17. 1988. 
PON  fUMTTHM  MMMUCTION  OONTACTt 
Paul  Grossman.  (202)  275-7978 

or 

Richard  a  FeUtf .  (202)  275-7801.  (TDD 
for  hearing  impaired  (202)  275-1721.] 
aUPPUDMNTAIIV  MPOIIftTIONi  The 

exemption  from  regulation  for  the 
transportation  by  motor  vehicle  of 
certain  agricultural  and  related 
commodities  (48  U.S.C.  1052e(a)(6))  is 
implemented  in  our  regulations  at  49 
Cni  1047.25  cmd  in  the  accompanying 
Administrative  Ruling  Na  119.  The 
present  regulation  and  administrative 
ruling  are  redundant  sfnd  excessively 
lengthy  because  they  attempt  to  list  bodi 
exempt  and  noihexeB^rt  afrioaltural 
commodities  as  determined  over  the 


course  of  many  years  by  statute,  formal  . 
Commission  decisions,  and  informal 
rulings.  The  Hst  is  so  specific  and 
detailed  that  it  is  of  litde  practical  use. 

With  a  view  toward  providing  a 
more  useful  list,  the  Conmiission  has 
amended  49  CFR  1047.25  and  issued  a 
new  Administrative  Ruling  No.  133. 
Because  the  scope  of  the  agricultural 
exemption  is  determined  by  statute,  die 
new  ruling  contains  a  list  of  those 
agricultural  commodities  that  have 
specifically  been  determined  by  statute 
to  be  noa-exempL  This  list  includes  all 
the  comsaodities  that  were  listed  as  not 
exempt  in  Administrative  Ruling  No.  107 
(issued  March  19, 1958),  widi  required 
statutory  modifications.  Because  the 
statute  specifically  ihcoiporates  this  list 
by  reference,  publication  of  the  list  (as 
revised  by  subsequent  statutory 
changes)  will  be  much  more  useful  to  the 
public  than  the  current  listing.  No 
substantive  change  is  intended  by  this 
publication. 

This  publication  is  being  issued  in  the 
form  of  a  final  regulation  and 
administrative  nding.  and  no  notice  of 
proposed  ndemaking  has  been 
published.  Under  section  553(b)(A)  of 
the  Administrative  Procedure  Act 
(APA),  interpretive  rules  are  exempt 
from  die  APA's  notice  and  hearing 
requirements.  Furthermore,  we  deem  it 
uimecessary  under  section  553(b)(B)  to 
provide  for  notice  and  hearing  because 
this  publication  sets  forth  a  previously 
adopted  list  of  ccMnmodities  that  has 
been  specifically  incorporated  into  the 
statute. 

Additional  infonnation  is  contained  in 
the  Commission's  decision.  To  ptuchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts,  Inc.,  Room  2229, 
Interetete  Commerce  Commission 
Building.  Washington.  DC  20423,  or  call 
(202)  28»-4357/4359  (D.C.  MetiopoUtan 
area),  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
Services  (202)  275-1721  or  by  pickup 
fiom  Dynamic  Concepts,  Inc.,  in  Room 
2229  at  Commission  headquarters). 

This  action  will  not  significantiy  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 

We  conclude  that  the  rule 
promulgated  here  will  not  have  an 
adverse  impact  upon  a  significant 
number  of  small  entities.  The  effect  of 
the  rule  will  not  require  the  filing  of 
reports  or  any  recordkeeping.  If 
anything,  the  rule  will  have  a  beneficial 
effect  upon  small  entities  because  it  will 
fadlitete  their  determining  whether  the 
motor  transportetion  of  a  commodity  is 
exempt  under  the  stetute. 


List  of  Subjects  in  49  CFR  Part  1847 

Motor  agricultural  commodities. 
Livestock,  Seafood. 
Decided:  May  5, 1988. 

By  the  Commission,  Chairman  Gradison. 
Vice  Chairman  Andre,  Commissioners 
Sterrett  Sinunons,  and  Lamboley. 
Noreta  R.  McGoa. 
Secretary. 

Tide  49  Part  1047  of  die  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  1047— EXEMPTIONS 

1.  The  authority  citation  for  40  CFR 
Part  1047  continues  to  read  as  follows: 

Authority:  48  U.8.C  10S2S,  10526.  and 
10931. 

2.  Section  1047.25  is  revised  to  read  as 
follows: 

Partial  Exemption  for  Agricultural 
Commodities,  Livestock  and  Fish 

{1047.25    Commodities  ttMt  are  not 
exempt  under  49  U.S.C.  10526(a)(6). 

Section  10526(a)(6)  of  die  recodified 
Interstate  Commerce  Act  (49  U.S.C. 
10526(a)(e])  provides  an  exemption  from 
regulation  for  motor  vehicles  lued  in 
carrying  ordinary  livestock,  fish,  and 
unmanufactured  agricultural 
commodities.  Certain  specific 
commodities  have  been  stetutorily 
determined  to  be  non-exempt 
Administrative  Ruling  No.  133,  which  is 
reproduced  below,  is  a  list  of  those 
commodities  that  are  non-exempt  by 
stetute. 

Administrative  Ruling  No.  133 

List  of  Commoditios  That  Are  Not  Exempt  by 
Stetue  Under  46  U.S.C  16626(a)(6) 

Animal  fats 

Butter 

Canned  fruits  and  vegetables 

Camauba  wax  was  imported  in  slabs  or 

chunks 
Cattle,  slaughtered 
Charcoal 
Cheese 
Coal 

Cocoa  beans 

Coffee,  beans,  roasted,  or  instant 
Copra  meal 
Cotton  yam 

Cottonseed  cake  or  meal 
Diatomaceous  earth 
Dinners,  frozen 

Feeds 

Alfalfa  meal 

Alfalfa  pellets 

Beet  pulp 

Bran  shorts 

Copra  meal 

Com  gluten 

Distilled  com  grain  residues,  with  or 

without  solubles  added 
Fish  meal 


Hominy  feed 

Middlings 

Pelletized  ground  refuse 

Wheat  bran 

Wheat  sfaorts 

Fertilizer,  commercial 

Fish 

Canned  or  salted  as  a  treatment  for 

preserving 
Cooked  or  partially  cooked  fish  or  shrimp. 

froien  or  unfrozen 
Hermetically  sealed  in  containers  mt  a 

treatment  for  preserving 
Oil  l^m  fishes 

Preserved,  or  treated  for  preserving,  such 
as  smoked,  salted,  piclded,  spiced. 
corned  or  kippered 
Flagstone 
Flaxseed  meal 
Flour 

Forest  products 

Resin  products,  such  as  turpentine 

Fruits  and  Berries 

Bananas,  fresh,  dried,  dehydrated,  or 

frozen 
Canned 
Frozen 

Hulls  of  oranges  after  juice  extractions 
)uice,  fruit  plain  or  concentrated 
Pies,  frozen 
Preserved,  such  as  jam 
Purees,  strawberry  and  other,  frozen 

Grains 

Oils  extracted  from  grain . 

Popcorn,  popped 

Rice,  precooked 

Wheat  germ 
Gravel 
Hair,  hog  or  other  animal,  product  of 

slaughter  of  animal 
Hay,  sweetened  with  3  percent  molasses  by 

weight 
Hemp  fiber 

Hides,  green  and  salted 
Insecticides 
Limestone,  agricultural 

Livestock 

Monkeys 

Race  horses 

Show  horses 

Zoo  animals 
Lumber,  rough  sawed  or  planed 
Maple  syrup 

Meal 

Alfalfa 
Copra 
Cottonseed 
Fish 

Flaxseed 
Linseed 
Peanut 
Soybean 
Meat  and  meat  products,  fresh,  frozen  or 
canned 

Milk  and  Cream 

Chocolate 
Condensed 

Sterilized  in  hermetically  sealed  cans 
Molasses 
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Nuts  (including  peanuts)  , 

Peanut  meal 

Roasted  or  boiled  ' 

Oil,  mint 
Oil,  extracted  horn  vegetables,  grain,  seed, 

fish  or  other  commodity  | 

Pelts 

Pies,  frozen 
Pigeons,  racing 
Pulp,  beet 
Pulp,  sugar  cane 
Rock  (except  natural  crushed,  vesicular  rock 

to  be  used  for  decorative  purposes) 
Rubber,  crude,  in  bales 
Rubber,  latex,  natural,  liquid,  from  whicl  i 

water  has  been  extracted  and  to  which 

ammonia  has  been  added 
Sand  ; 

Seeds 

Oil  extracted  from  seeds 
Skins,  animal 


Soil,  potting 
Soil,  top 
Soup,  frozen 
Sugar 

Sugar  cane  pulp 
Sugar  raw 
Syrup,  cane 
Syrup,  maple 
Tea 

Tobacco 

Cigars  and  cigarettes 
Homogenized 
Smoking 
Top  Soil 

Trees 
Sawed  into  limiber 

Vegetables 

Candied  sweet  potatoes^  frozen 
Canned 


Cooked    . 

French  fried  potatoes 

Oil,  extracted  from  vegetables 

Soup,  frtjzen 

Soybean  meal 
Wool  imported  from  a  foreign  country 
Wool  tops  and  noils 

Wool  waste  (carded,  spun,  woven,  or  knitted) 
Wool  yam 

Note  1:  Under  49  U.S.C.  10S28(a)(e](D).  any 
listed  fish  or  shellfish  product  that  is  not 
intended  for  human  consumption  is  exempt. 

Note  2:  Under  49  U.S.C.  10526(a)(6)(E),  any 
listed  livestock  feed,  poultry  feed,  agricultural 
seeds,  or  plants  that  are  transported  to  a  site 
of  agricultural  production  or  to  a  business 
enterprise  engaged  in  the  sale  to  agricultural 
producers  of  goods  used  in  agricultural 
production  is  exempt 

[FR  Doc.  88-11100  Filed  5-17-88:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notkses  to  the  public  of  the 
propoeed  issuance  of  njtes  end 
regulations.  Uta  purpose  of  these  no«oes 
is  to  giwe  interested  persons  an 
opportunity  to  partioipate  in  the  rule 
making  prior  to  the  adoptnn  of  the  final 
rules. 


NUCLEAR  REQUIATORY 
COMMISSION 

lOCFRPartei 

Disposal  of  Radioactive  Wastes 

agency:  Nuclear  Regulatory 

Commission, 

ACTION:  Proposed  rule. 


summary:  The  NRC  U  publishing 
proposed  amendments  which  require 
disposal  of  "greater-than-CIass-C"  low- 
level  radioactive  wastes  in  a  deep 
geologic  repository  unless  disposal 
elsewhere  has  been  approved  by  the 
Commission.  The  proposed  amendments 
obviate  the  need  for  altering  existing 
classificatims  of  radioactive  wastes  as 
high-level  or  low-level. 
DATE:  Comment  period  expires  July  18, 
1988.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 
AOOBESS:  Mail  written  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch.  Deliver  comments  to:  1  White 
Flint  North,  11555  Rockville  Pike. 
Rockville,  Md.  betwen  7:30  ajiL  and  4:15 
p.m.  Federal  woricdays,  or  to  the  NRC 
Public  Document  Room  at  the  address 
and  times  below.  Copies  of  the 
regulatory  analysis  and  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  1717  H  Street 
NW.,  Washington ,  DC,  between  7:30 
ajn.  and  4:15  p.m. 

ppn  nurmn  inknniation  contact: 

W.  Clark  Prichard,  Division  of 
Engineering,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  492-3884. 
SUPPUnKNTARV  INKMMATION: 

Background 

On  February  27, 1987,  the  Nuclear    . 
Regulatory  Commission  published  an 


Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  (51FR  5992) 
announcing  its  Intent  to  revise  the 
definition  of  the  term  "hi^-level 
radioactive  waste"  (HLW)  that  appears 
in  10  CFR  Part  60.  In  the  ANPRM.  the 
Commission  reviewed  the  previous 
statutory  and  regulatory  uses  of  the  term 
"high-level  radioactive  waste."  the 
NRC's  current  regulations  related  to 
waste  classification  and  disposal,  and 
the  pertinent  provisions  of  the  Nuclear 
Waste  Policy  Act  of  1982.  Pub.  L  97-425, 
42  U.S.C.  10101  et  seq.  (NWPA).  As 
indicated  in  the  ANTOM.  the  NWPA 
includes  a  specific  definition  of  "high- 
level  radioactive  waste"  and  the 
Commission  was  considering  a  change 
to  its  own  rules  to  conform  to  that 
definition. 

In  the  ANPRM.  the  Commission 
proposed  to  define  HLW  in  a  manner 
that  in  general  would  apply  the  term 
"high-level  radioactive  waste"  to 
materials  in  amounts  and 
concentrations  exceeding  numerical 
values  that  would  be  stated  explicitly  in 
the  form  of  a  table.  Thus,  HLW  would 
be  characterized  by  the  kind  of  hazard 
that  could  only  be  guarded  against  by 
disposal  in  a  geologic  repository  or 
equivalent  facility.  Those  wastes  Uiat 
could  be  disposed  of  safely  in  an 
"intermediate"  disposal  facility  would 
continue  to  be  classified  as  low-level 
radioactive  waste  rather  than  as  HLW. 

Comments 

The  Commission  solicited  comments 
on  several  specified  issues  and  received 
letters  from  neariy  100  public  agencies, 
private  organizations,  and  individuals. 
Virtually  all  comments  on  die  ANPRM 
agreed  with  the  Commission  on  one 
point:  use  of  the  term  "high-level 
radioactive  waste,"  at  least  under 
Clause  (B)  of  die  NWPA  definition, 
serves  to  identify  diose  wastes  which 
require  the  degree  of  isolation  afforded 
by  a  deep  geologic  repository.  However, 
comments  differed  widely  regarding  the 
specific  wastes  perceived  to  require  that 
degree  of  isolation.  Some  comments 
advocated  classification  of  all 
radioactive  wastes,  other  than  the  most 
innocuous,  as  HLW  while  other 
comments  would  prefer  to  reclassifiy  as 
low-level  large  quantities  of  defense 
reprocessing  wastes  long  regarded  as 
HLW.  Conspicuously  absent  from  the 
comments  was  any  consensus  regarding 
the  means  to  be  used  by  the 


Commission  to  distinguish  HLW  from 
non-HLW.  For  example,  even  the  basic 
concept  of  a  uimerical  definition  of 
HLW,  as  suggested  in  Uie  ANPRM.  was 
criticized  as  an  invitation  to  dilute  or 
fractionate  wastes  solely  to  alter  their 
classification  In  light  of  the  comments 
received,  die  Commission's  own  review 
of  available  technical  informatiao 
related  to  waste  dassi£k»tion  and 
"intermediate"  disposal  facilities,  and 
review  of  relevant  statutory  proposes, 
the  Commission  has  determined  that  it 
would  be  beet  to  proceed  quite 
difCBrendy  from  its  original  suggestion 
put  forth  in  die  ANPRM. 

Reprocessing  Wastes 

The  NWPA  first  labels  as  HLW,  under 
Cluase  (A),  die  "highly  radioactive 
material"  resulting  froin  the 
reprocessing  of  spent,  fuel,  including  not 
only  the  liquid  wastes  but  also  any  solid 
material  derived  fitmi  such  liquid  waste 
that  contains  fission  products  "in 
sufficient  concentrations."  Gause  (A) 
wastes  have  Ilttie  significance  for 
purposes  of  NWPA.  since  the  Federal 
Government  was  already  responsible 
for  the  disposal  of  all  reprocessing 
wastes  at  the  time  the  statute  was 
passed.  (The  only  commercially- 
generated  reprocessing  wastes  were 
made  a  Federal  Government 
responsibility  in  1980  pursuant  to  the 
West  VaDey  Demonstration  Project  Act 
Pub.  L  96-368.  42  U.S.C.  2021a  note.)  In 
light  of  this  fact,  the  Commission 
believes  that  the  preferable  construction 
of  the  statue  is  to  conform  to  the 
traditional  definition.  Under  this 
approach,  materials  that  are  HLW  for 
purposes  of  the  iicensing-jurisdiction 
provisions  of  the  Energy  Reorganization 
Act  of  1974  (HIA)  will  also  be  regarded 
as  HLW  under  NWPA.  This  would 
include  the  primary  reprocessing  waste 
streams  at  DOE  facilities,  though  not  the 
incidental  wastes  produced  in 
reprocessing. 

Other  Wastes 

In  the  ANPRM  the  Commission 
proposed  to  classify  wastes  as  HLW  or 
non-HLW  by  examining  the  disposal 
capacility  of  hypothetical, 
"intermediate"  disposal  facilities  less 
secure  than  a  deep  geologic  repository. 
Wastes  which  could  not  be  safely 
disposed  of  in  such  facilities  would  be 
classified  as  HLW. 
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Following  publication  of  the  ANPRM. 
a  technical  report  (Kocher,  D.  C.  and  A. 
G.  Croff.  A  Proposed  Classification 
System  for  High-Level  and  Other 
Radioactive  Wastes,  ORNL/TM-10289, 
Oak  Ridge  National  Laboratory,  1987) 
was  publised  which  attempted  to      i 
provide  a  technical  basis  for  ' ' 

classification  of  wastes  as  HLW  or  non- 
HLW.  This  report  described  a  number  of 
conceptual  "intermediate"  disposal 
focilities  which  would  use  either 
engineered  barriers  or  deeper  burial  to 
provide  a  degree  of  waste  isolation 
intermediate  between  that  of  shallow 
land  burial  and  a  deep  geologic       -' | 
repository.  The  authors  attempted  an 
analysis  of  the  waste  isolation 
capability  of  such  facilities  but 
emphasizing  the  site-specific  nature  of 
such  analyses  and  the  very  large 
uncertainties  involved,  concluded  that 
"[a]t  the  present  time  .  .  .  [such 
facilities  are]  not  sufficiently  developed 
to  provide  a  basis  for  defining  waste 
classes,  and  disposal  of  any  wastes 
using  [such  faciUties]  must  be 
considered  on  a  case-by-case  basis." 
Kocher  and  Croff  then  presented  an 
alternative  approach  for  defining  HLW 
which,  in  essence,  is  based  solely  on  the 
short-term  storage  and  handling  risks 
associated  with  the  heat  and  external 
radiation  levels  generated  by  a  waste. 
The  Commission  could  not  accept  this 
alternative  approach  since  it  bears  no 
correlation  to  the  degree  of  waste 
isolation  required  following  disposal. 

The  Commission's  review  of  Kocher 
and  CrofTs  study  leads  it  to  the  same 
conclusion  regarding  the 
impracticability  of  waste  classification 
based  on  analyses  of  the  performance  of 
intermediate  disposal  facilities.  If  waste 
classification  is  to  be  at  all  realistic, 
additional  disposal  facility  development 
must  be  completed  which  will  provide  a 
supportable  basis  for  such  classification. 
Such  disposal  facility  development  is 
more  properly  the  responsibility  of  DOE 
rather  than  NRC.  However,  the  very 
small  volume  (about  2,000  m^  through 
the  year  2020)  of  commercially- 
generated,  greater-than-Class-C  (GTCC) 
wastes  may  make  an  intermediate 
disposal  facility  economically 
unattractive.  Because  no  such  facility 
now  exists  for  disposal  of  commercially- 
generated  wastes,  and  because  there  is 
no  assurane  that  one  will  ever  be 
constructed,  the  Commission  believes 
that  an  alemative.  technically 
conservative  approach  should  be  taken. 

The  Commission  proposes  to  require 
disposal  of  all  GTCC  wastes  in  a  deep 
geologic  repository  unless  disposal 
elsewhere  has  been  explicitly  approved 
by  the  Commission.  This  proposal 


reflects  the  Commission's  view  that 
intermediate  disposal  facilities  may 
never  be  available,  in  which  case  a 
repository  would  be  the  only  type  of 
facility  generally  capable  of  providing 
safe  disposal  for  GTCC  wastes.  At  the 
same  time,  the  Commission  wishes  to 
avoid  foreclosing  possible  use  of 
intermediate  disposal  facilities  by  the 
Department  of  Energy  (DOE).  If  DOE 
chooses  to  develop  one  or  more 
intermediate  disposal  facilities,  the 
Commission  anticiptes  that  the 
acceptability  of  such  facilities  would  be 
evaluated  in  the  light  of  the  particular 
circumstances,  considering  for  example 
the  existing  performance  objectives  of 
10  CFR  Part  61  and  any  generally 
applicable  environment  radiation 
protection  standards  that  might  have 
been  established  by  the  U.S. 
Environmental  Protection  Agency. 
Technical  criteria  to  implement  the 
performance  objectives  and 
environmental  standards  would  be 
developed  by  the  Commission  after  DOE 
had  completed  its  conceptual  design  and 
selected  a  site  for  a  specific  type  of 
faciUty. 

The  Commission  considers  that  the 
proposal  presented  in  the  notice  would 
obviate  any  need  to  reclassify  certain 
GTCC  wastes  as  HLW.  The  proposal 
follows  the  alternative  approach  alluded 
to  in  the  ANPRM,  that  the  Commission 
"need  not  exercise  NWPA  Clause  (B) 
authority  in  order  to  assure  that 
radioacative  wastes  from  licensed 
activities  are  disposed  of  properly"  (52 
FR  5998).  Many  comments  on  the 
ANPRM  adocated  classification  of  all 
GTCC  wastes  as  HLW  in  order  to 
ensure  availability  of  a  safe  disposal 
"home"  for  those  wastes,  but  this 
proposal  achieves  the  same  purpose 
while  leaving  open  the  prospect  that  an 
intermediate  disposal  facility  may  prove 
attractive  at  some  time  in  the  future. 
(Since  the  possibility  of  using  such  a 
facility  is  left  open,  the  Commission  is 
not  now  determining  that  the  wastes, 
even  if  highly  radioactive,  do  in  fact 
"require  permanent  isolation"; 
accordingly,  the  NWPA  definition  of 
HLW  does  not  apply).  Moreover,  this 
proposal  avoids  the  problem  of  trying  to 
distinguish  HLW  from  non-HLW  without 
an  adequate  technical  basis  for  doing  so. 
And  the  legal  and  administrative 
complications  identified  in  the  ANPRM, 
as  well  as  questions  as  to  the  retroactive 
application  of  any  new  classification, 
would  be  avoided  or  reduced.  However, 
additional  legislation  may  be  needed  by 
DOE  to  provide  for  payment  of  disposal 
costs  for  above  Class  C  wastes,  or  to 
authorize  recipt  of  such  wastes  for 
disposal  at  a  repository. 


The  Commission  also  observes  that 
the  satutory  framework  for  nuclear 
waste  matters  has  changed  greatly  since 
enactment  of  NWPA.  When  that  law 
was  passed,  it  placed  a  responsibility  on 
the  Federal  government  to  receive, 
manage,  and  disposal  of  certain  wastes 
(HLW  as  well  as  spent  nuclear  fuel)  in 
geologic  repositories.  In  that  context,  the 
definition  of  the  term  "high-level 
radioactive  waste"  assumed  importance 
because  it  provided  a  basis  for 
differentiating  between  State  and 
Federal  responsibilities.  This  concern 
was  subsequently  mooted  by  adoption 
of  the  Low-Level  Radioactive  Waste 
Policy  Amendments  Act  of  1985,  Pub.  L. 
99-240,  42  U.S.C.  2021b  et  seq.  This  later 
statute  established  a  Federal 
Government  responsibility  for  the 
disposal  of  commercially  generated 
wastes  with  radionuclide  concentrations 
exceeding  the  limits  established  in  10 
CFR  Part  61  for  Class  C  radioactive 
waste.  In  view  of  this  development,  the 
Commission  perceives  little  practical 
importance  or  significance  in  proceeding 
with  a  precise  definition  of  HLW.  To  do 
so  would  not  advance  the  objectives  of 
NWPA. 

Proposed  Amendments 

In  line  with  the  foregoing  discussion, 
therefore,  the  Commission  is  proposing 
two  changes  to  its  existing  rules.  First, 
by  amending  10  CFR  61.55,  it  would 
henceforth  require  all  greater-than- 
Class-C  waste  to  be  disposed  of  in  a 
geologic  repository  unless  an  alternative 
proposal  is  approved  by  the 
Commission.  Second,  the  jurisdictional 
reach  of  10  CFR  Part  61  would  be 
extended  to  cover  all  activities  of  the 
Department  of  Energy  that  may  be 
subject  to  the  licensing  and  regulatory 
authority  of  the  Commission.  'This  is 
intended  to  reflect  the  policy  of  the  Low- 
Level  Radioactive  Waste  Policy 
Amendments  Act,  which  provides  that 
all  commercially-generated  waste  with 
concentrations  exceeding  Class  C  limits 
shall  be  disposed  of  in  a  facility  licensed 
by  the  Commission  that  the  Commission 
determines  is  adequate  to  protect  the 
public  health  and  safety,  lliis  change 
would  take  the  form  of  eliminating  the 
more  restrictive  language  regarding  the 
Deparatment  of  Energy  that  appears  in 
the  definition  of  the  term  "Person"  in 
§  61.2. 

Environmental  Impact-  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
proposed  regulation  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(c)(2).  Therefore  neither  an 
enviommental  impact  statement  nor  an 


environmental  assessment  has  been 
prepared  for  this  proposed  regulation. 

The  first  change,  pertaining  to  the 
definition  of  "person,"  is  corrective  in 
that  it  merely  reflects  the  broader 
jurisdiction  of  the  Commission  under  the 
Low-Level  Radioactive  Waste  Policy 
Amendments  Act  The  modification  is 
not  substantial. 

The  second  change,  pertaining  to  the 
disposal  of  greater-than-Class-C 
radioactive  wastes  in  a  geological 
repository,  is  minor.  The  existing 
regulations  in  10  CFR  Part  61  ah^ady 
preclude  disposal  of  GTCC  in  a  Part  61 
licensed  disposal  facility  without  further 
review  and  approval.  This  amendment 
does  no  more  than  state  the 
Commission's  conclusion  that,  in  the 
absence  of  such  an  approved 
alternative,  a  geologic  repository  is  the 
only  currently  authorized:  facility 
acceptable  for  GTCC  disposal  without 
further  review  by  the  Commission.  Thus, 
it  is  a  minor  change  to  specify  that  the 
"more  stringent"  methods  are  to  include 
disposal  in  a  repository,  where  it  is  also 
expressly  provided  that,  as  before, 
proposals  for  other  methods  of  disposal 
may  still  be  submitted  to  the 
Commission  for  approval.  No 
substantial  modification  of  existing 
regulations  is  involved. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  does  not  contain  a 
new  or  cunended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget  approval  number  3150-0135. 

Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  for  tiiis  proposed 
regulation.  Ihe  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
draft  analysis  is  available  for  inspection 
in' the  NRC  Document  Room.  1717  H 
street  NW.,  Washington  DC.  Single 
copies  of  the  draft  analysis  may  be 
obtained  bom  W.  Clark  Prichard, 
Division  of  Engineering,  Office  of 
Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
492-3884. 

The  Commission  requests  public 
comment  on  the  draft  regulatory 
analysis.  Comments  on  the  draft 
anslysis  may  be  submitted  to  the  NRC 
as  indicated  under  the  ADDRESSES 
heading. 


Regulatory  Flexibility  Act  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  e05{b)) 
and  NRC  Size  Standards  (December  9. 
1985,  50  FR  50241),  the  Commission 
certifies  that  this  proposed  rule  wHl  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
only  entity  subject  to  regulation  under 
this  proposed  rule  would  be  the  U.S. 
Department  of  Energy,  which  does  not 
fall  within  the  scope  of  the  definition  of 
small  entities"  set  forth  in  the 
Regulatory  Flexibility  Act.  All  waste 
generators,  some  of  which  might  be 
classified  as  small  entities,  must  pay  the 
costs  associated  with  management  and 
disposal  of  the  wastes  they  genera  :.e. 
This  proposed  rule  would  not  affect 
those  costs  since  it  preserves  all  options 
currently  available  for  waste  disposal. 
Only  DOE'S  selection  of  a  specific 
disposal  technology  fiom  the  full  range 
of  alternatives  available  would 
potentially  have  an  economic  impact  on 
small  entities. 

Backfitting  Analysis 

The  NRC  has  determined  that  the 
backfit  rule.  10  CFR  50.109,  does  not 
apply  to  this  proposed  rule,  and 
therefore,  that  a  backfit  analysis  is  not 
required  for  this  proposed  rule,  because 
these  amendments  do  not  invovle  any 
provisions  which  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1). 

List  of  Subjects  in  10  CFR  Part  61 

Low-level  waste.  Nuclear  materials, 
Penalty,  Radioactive,  waste,  Reporting 
and  recordkeeping  requirements,  Waste 
classification.  Waste  treatment  and 
disposal. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  Part  61. 

PART  61— LICENSING 
REQUIREMENTS  FOR  LAND 
DISPOSAL  OF  RADIOACTIVE  WASTE 

1.  The  authority  citation  for  Part  61 
continues  to  read  as  follows: 

Authority:  Sees.  53, 57, 02, 63,  65,  61, 161, 
182, 183.  68  Stat.  930.  932,  933,  935.  948,  953, 
954.  as  amended  (42  U.S.C.  2073. 2077. 2092, 
2093,  2095.  2111.  2201,  2232,  2233):  sees.  202, 
206.  88  SUt.  1244, 1246  (42  U.S.C.  5642,  5846): 
sees.  10  and  14.  Pub.  L  95-601, 92  Stat.  2951 
(42  U.S.C.  2021a  and  5851). 

For  the  purposes  of  Sec.  223.  68  Stat.  958,  as 
amended,  (42  U.S.C.  2273);  Tables  1  and  2, 
Si  61.3,  61.24.  61.25,  61.27(a),  61.41  through 
61.43,  61.52.  61.53,  «1.65. 61.56.  and  61.61 


through  61.63  are  issued  under  Sec.  16lb,  68 
Stat.  948  as  amended  (42  U.S.C.  2201(b)); 
is  61.10  through 61.16, 61.24,  and  61.80  are 
issued  under  Sec.  leio,  68  Stat.  95a  as 
amended  (42  U.S.C.  2201(o)). 

2.  In  S  61.2,  the  definition  of  "person" 
is  revised  in  the  alphabetical  sequence 
to  read  as  follows: 

(61.2    Definitions. 

As  used  in  this  part: 

***** 

"Person"  means  (1)  any  individual 
corporation,  partnership,  firm, 
association,  trust,  estate,  public  or 
private  institution,  group,  government 
agency  other  than  the  Commission  or 
the  Department  of  Energy  (except  that 
the  Department  of  Energy  is  considered 
a  person  within  the  meaning  of  the 
regulations  in  this  part  to  the  extent  that 
its  facilities  and  activities  are  subject  to 
the  licensing  and  related  regulatory 
authority  of  the  Commission  pursuant  to 
law),  any  State  or  any  political 
subdivision  of  or  any  political  entity 
within  a  State,  any  foreign  government 
or  nation  or  any  political  subdivision  of 
any  such  government  or  nation,  oi*  other 
entity;  and  (2)  any  legal  successor, 
representative,  agent,  or  agency  of  the 
foregoing. 

3.  In  §  61.55,  paragraph  (a)  is  amended 
by  revising  paragraph  (a)(2)(iv)  to  read 
as  follows: 

§61.55    Wast*  dastiflcatlon. 

(a)  *  *  * 
(2)  •  *  • 

(iv)  Waste  that  is  not  generally 
acceptable  for  near-surface  disposal  is 
waste  for  which  waste  form  and 
disposal  methods  must  be  different,  and 
in  general  more  stringent,  than  those 
specified  for  Class  C  waste.  In  the 
absence  of  specific  requirements  in  this 
part,  such  waste  must  be  disposed  of  in 
a  geologic  repository  as  defined  in  Part 
60  of  this  chapter  unless  proposals  for 
disposal  of  such  waste  in  a  disposal  site 
licensed  pursuant  to  this  part  are 
submitted  to  the  Commission  for 
approval. 

Dated  at  Rockville,  MD,  this  12th  day  of 
May,  1988. 

For  the  Nuclear  Regulatory  Commission. 
Samuel ).  Chilk, 
Secretary  of  the  Commisaion. 
[FR  Doc.  88-11138  Filed  5-18-88:  a-45  am] 
Musn  eeoi  tsm-oi-m 
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DEPARTMENT  OF  ENERGY 

Office  of  ConeefveUoii  end 
neneweoie  cjieiyy 

10  CFR  Part  430 

[Docket  No.  CE-mi-W-101] 

Energy  Conservation  Program  for 
Coneumer  Products;  Advance  Notloe 
of  Pranooed  Riilainaldna  and  Reouest 
for  PuMte  Comments  Regardkig 
Energy  Coneervatlon  Standards  for 


T 


r.  Department  of  Energy. 
action:  Advance  Notice  of  Propoaed 
rulemaking. 


r.  The  Energy  Policy  and 
Conservation  Act  (EPCA).  a«  amended 
by  the  National  Energy  Conservation 
Policy  Act  (f<ffiCPA)  and  the  National 
Appliance  Energy  Conservation  Act 
(NAECA).  requires  the  Department  or 
Energy  to  administer  a  program  of 
energy  conservation  standards  for  12 
types  of  honsehoid  appliances.  This 
advance  notice  of  proposed  ndemaldng 
addresses  die  requirement  of  EPCA:  to 
consider  amending  die  energy 
conservation  standards  for  dishwariiers, 
clothes  washers,  and  clothes  diyers. 

The  purpose  of  this  advance  notice  of 
proposad  ralemaking  is  to:  (1)  Present 
for  comment  the  product  classes  that 
DOE  is  planning  to  analyze;  [2]  present 
a  detailed  discussion  of  the  expected 
analjrtical  methodology  and  analytical 
models  that  the  Department  expects  to 
use  in  performing  the  analysis  to  support 
this  ndemaking;  and  (3]  facilitate  thje 
gathering  of  information  prior  to 
publishing  the  notice  of  proposed 
rulemaking. 

DATES:  Written  comments  in  response  to 
this  advance  notice  of  proposed 
rulemaking  must  be  received  by  the 
Department  by  July  18, 1986. 

AOONESeis:  Written  comments  are  to  be 
submitted  to:  U.S.  Departmen  of  Energy, 
Office  of  Conservation  and  Renewable 
Energy.  Office  of  Heartegs  and  Dockets. 
Energy  Efficiency  Standards  for 
Consumer  Products,  Docket  Na  CE- 
RM-88-101.  Room  6B-02S,  Forrestal 
Building.  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585,  (202)  586- 
9320. 

FOR  RIRTHER  INFOmtATION  CONTACT: 

Dr.  Barry  P.  Berlin.  U.S.  Department  of 
Energy,  Office  of  Conservation  and 
Renewable  Energy.  Mall  Station  CE- 

'  132,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  58fr-0127 


Eugene  MargoUa,  Esq^  U.S.  Department 
of  Energy,  Office  of  General  Counsel 
Mail  Station  GC-12,  Forrestal 
Building.  1600  Independence  Avenue. 
SW..  Washington,  DC  20585.  (202) 
586-9507 
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I.  Introducdon 

a.  Authority 

Part  B  of  Title  III  of  the  Energy  Policy 
and  Conservation  Act  (EPCA),  Pub.  L. 
94-163.  as  amended  by  the  National 
Energy  Conservation  Policy  Act 
(NECPA),  Pub.  L  95-619,  and  by  die 
National  Appliance  Energy 
Conservation  Act  (NAECA).  Pub.  L 100- 
12.*  created  the  Energy  Conservation 
Program  for  Consumer  Prt>ducts  other 
than  Automobiles.  The  constimer 
products  subject  to  this  program  (often 
referred  to  hereafter  as  "covered 
products")  are:  refrigerators, 
refrigerator-freezers  and  freezers;  room 
air  conditioners;  central  air  conditioners 
and  central  air  conditioning  heat  pun^is; 


>  Put  B  «f  TMIb  m  of  EPCA  ••  MawKM  by 
NECPA  awi  NABCA.  Is  nismd  to  in  Ikit  mMm  ■• 
the  "Act"  Put  B  ofTitk  ID  is  codified  at  42  U.&C 
8291  et  M().  Part  B  af  Tide  m  of  EPCA.  aa  aaMsded 
by  NECPA  oniy,  I*  referred  to  in  tUa  notice  aa 
NECPA 


water  heaters;  furnaces;  dishwashers; 
clones  washers;  dothas  dryers;  direct 
heating  equipment;  kltdien  ranges  and 
ovens;  pool  heaters;  and  television  sets; 
as  well  as  any  other  consumer  product 
classified  by  the  Secretary  of  Energy. 
See  section  322.  To  date,  the  Secretary 
has  not  so  classified  any  additional 
products. 

Under  the  Act.  the  program  consists   ' 
essentiaOy  of  three  parts:  testing, 
labeling,  and  Federal  energy 
conservatkw  standards.  The 
Department  (rf  Energy  (DOE  or 
Dapartnent),  in  consultation  with  the 
Nafional  Boreau  of  Standards  (ffflS).  is 
reqeiied  to  amend  or  estabtish  new  test 
procedures  as  appcopriate  for  each  (rf 
the  covered  prodncts.  Section  323.  The 
purpose  of  the  test  pvooeduras  is  to 
provide  for  test  rasdta  that  reflect  the 
energy  affidancy.  energy  use,  or 
estimBted  annual  operating  costs  of 
each  of  the  covered  ptodBds.  Section 
323(b)(3).  A  test  procednre  is  not 
required  iff  DOE  detenninss  by  rule  that 
one  cannot  be  developed.  Section 
323(d)(1).  Begiiming  one  hendrad  and 
ei^^  days  after  a  test  pcooedom  for  a 
product  is  adopted,  no  manufacturer 
may  represent  the  eosigy  consunq>tioa 
of.  or  the  cost  of  energy  consumed  by 
the  product  except  as  reflected  in  tests 
conducted  according  to  the  DOE 
procedure.  Section  323(c)(2). 

The  Federal  Trade  Commission  (FTC) 
is  required  by  the  Act  to  prescribe  rules 
governing  the  labeling  of  covered 
products  for  which  test  procedures  have 
been  prescribed  by  DOE.  Section  324(a). 
These  rules  are  to  require  that  each 
particular  model  of  a  covered  product 
bears  a  label  that  indicates  its  annual 
operating  cost  and  the  range  of 
-estimated  annual  operating  costs  for 
other  models  of  that  product.  Section 
324(c)(1).  Disclosure  of  estimated 
operating  cost  is  not  required  under 
section  324  if  the  FTC  determines  that 
such  disclosure  is  not  Ukely  to  assist 
consumers  in  making  purchasing 
decisions  or  is  not  economically 
feasible.  In  such  a  case,  FTC  must 
require  a  different  useful  measure  of 
energy  consumption.  Section  324(c).  At 
the  present  time  there  are  FTC  rules 
requiring  labels  under  the  Act  for  the 
following  products:  room  air 
conditioners,  furnaces,  clothes  washers, 
dishwashers,  water  heaters,  freezers, 
refrigerators,  refrigerator-freezers  and 
central  air  conditioners.  44  FR  66475, 
November  19, 1979,  and  52  FR  46688. 
December  10, 1967. 

For  each  of  11  of  the  covered 
products,  the  Act  prescribes  an  initial 
Federal  energy  conservation  standard. 
Section  32S(b}-(h).  The  Actestablishes 


effective  dates  for  the  standards  in  1988, 
1990. 1992  or  1993.  depending  on  the 
product,  and  spedfies  that  the  standards 
are  to  be  reviewed  by  the  Department 
within  three  to  ten  years,  also  depending 
on  the  product.  Section  325  (b)  through 
(h).  After  the  specified  three-  to  ten-year 
period,  DOE  may  promulgate  new 
standards  for  each  product;  however, 
such  standards  may  not  be  less  stringent 
than  those  initially  established  by  the 
Act.  Section  325(1)(1). 

The  Act  also  directs  DOE  to  review, 
for  possible  amendment,  the  energy 
conservation  standards  on  dishwashers, 
clothes  washers,  and  clothes  dryers,  and 
te  issue  a  final  rule  no  later  than 
January  1, 1990,  for  units  manufactured 
after  January  1, 1993.  Section 
325(g)(4)(A). 

The  Act  also  permits  the  Department 
to  prescribe  standards  for  any  other 
type  of  consumer  product  that,  using 
certain  criteria,  DOE  may  classify  as  a 
covered  product.  Section  325  (i),  (1)  and 
(m).  Any  new  or  amended  standard  is 
required  to  be  designed  so  as  to  achieve 
the  maximum  improvement  in  energy 
efficiency  that  is  technologically 
feasible  and  economically  justified. 
Section  325(1)(2)(A). 

Section  325(l)(2)(B)(i)  provides  diat 
before  DOE  determines  whether  a 
standard  is  economically  justified,  it 
must  first  solidt  comments  on  a 
proposed  standard.  After  reviewing 
comments  on  the  proposal,  DOE  must 
then  determine  that  the  benefits  of  the 
standard  exceed  its  burdens,  based,  to 
the  greatest  extent  practicable,  on  a 
weighing  of  the  following  seven  factors: 

(1)  The  economic  impact  of  the 
standard  on  the  manufacturers  and  on 
the  consumers  of  the  products  subject  to 
such  standard; 

(2)  The  savings  in  operating  costs 
throughout  the  estimated  average  life  of 
the  covered  product  in  this  type  (or 
class]  compared  to  any  increase  in  the 
price  of,  or  in  the  initial  charges  for,  or 
maintenance  expenses  of,  the  covered 
products  which  are  likely  to  result  from 
the  imposition  of  the  standard: 

(3)  The  total  projected  amount  of 
energy  savings  likely  to  result  directiy 
from  the  imposition  of  the  standard; 

(4)  Any  lessening  of  Uie  utility  or  the 
performance  of  the  covered  products 
likely  to  result  fix>m  the  imposition  of  the 
standard; 

(5)  The  impact  of  any  lesseiung  of 
competition,  determined  in  writing  by 
the  Attorney  General,  that  is  Ukely  to 
result  from  the  imposition  of  the 
standard; 

(6)  The  need  for  national  energy 
conservation:  and 

(7)  Other  factors  die  Secretary 
considers  relevant,  in  addition,  the  Act 


specifies  criteria  for  petitions  to  DOE  in 
regard  to  amendments  to  standards. 
Section  325(k).  Under  the  Act  any 
person  may  petition  the  Department  to 
amend  a  Federal  energy  conservation 
standard  for  any  covered  product. 
Section  325(k)(l). 

b.  Background 

NECPA  required  the  Secretary,  by 
rule,  to  prescribe  energy  efficiency 
standards  for  each  of  13  covered 
products.*  These  standards  were  to  be 
designed  to  achieve  the  maximum 
improvement  in  energy  efficiency  that 
was  technologically  feasible  and 
economically  justified. 

NECPA  provided,  however,  that  no 
standard  for  a  product  was  to  be 
established  if  there  were  no  test 
procedure  for  the  product  or  if  DOE 
determined  by  rule  either  that  a 
standard  woidd  not  result  in  significant 
conservation  of  energy,  or  that  a 
standard  was  not  technologically 
feasible  or  economically  justified.  In 
determining  whether  a  standard  was 
economically  justified,  the  Department 
was  directed  to  determine  whether  the 
benefits  of  the  standard  exceeded  its 
burdens  by  weighing  the  seven  factors 
set  forth  above. 

NECPA  specified  the  priorities  and 
procedures  to  be  followed  in  adopting 
efficiency  standards.  Nine  of  the  13 
covered  products  were  given  priority. 
These  nine  products  were:  refrigerators 
and  refrigerator-freezers,  freezers, 
clothes  dryers,  water  heaters,  room  air 
conditioners,  home  heating  equipment 
not  including  furnaces,  kitchen  ranges 
and  ovens,  and  central  air  conditioners. 

The  DOE  published  an  advance  notice 
of  proposed  rulemaking  for  the  nine  first 
priority  products  on  January  2, 1979. 44 
FR  20.  On  December  13, 1979,  die  DOE 
published  an  advance  notice  of 
proposed  rulemaking  for  dishwashers, 
television  sets,  clothes  washers,  and 
humidifiers  tmd  dehumidifiers.  44  FR 
72276.  An  advance  notice  for  central  air 
conditioners  (heat  pumps)  was 
pubUshed  on  January  23, 1980. 45  FR 
5602. 

After  receiving  comments  on  the 
advance  notices,  on  June  30, 1980,  DOE 
published  its  first  proposed  rulemaking 
for  the  nine  products.  45  FR  43976. 
(Hereafter  referred  to  as  the  June  1980 
proposal.)  The  June  1980  proposal  set 
fortii  DOE's  proposed  energy  efficiency 


standards  for  these  covered  products.  It 
also  proposed  comprehensive 
requirements  for  certification  and 
enforcement  of  the  standards  and 
procedures  for  processing  petitions  by 
States  that  sought  exemption  for 
regtilations  subject  to  the  general 
preemption  requirements  of  NECPA. 

On  April  2. 1982,  DOE  issued  a  further 
notice  of  proposed  rulemaking  with 
respect  to  the  nine  priority  products.  47 
FR  14424.  (Hereafter  referred  to  as  the 
April  1982  proposal).  With  respect  to 
eight  of  the  products,  DOE  proposed  to 
make  a  determination  that  a  standard 
would  not  result  in  significant 
conservation  of  energy  and  would  not 
be  economically  justified.^  The  April 
1982  proposal  also  proposed  rules 
governing  petitions  to  DOE  both  by 
States  to  obtain  exemption  from 
preemption  of  State  or  local  energy 
efficiency  standards,  as  well  as  by 
manufacturers  to  obtain  preemption  of 
State  or  local  standards. 

On  December  22, 1982,  DOE  published 
a  final  rule  in  which  DOE  determined 
that  efficiency  standards  were  not 
warranted  for  dothes  dryers  and 
kitchen  ranges  and  ovens.  47  FR  57198. 
(Hereafter  referred  to  as  the  December 
1982  final  rule.)  At  that  time,  DOE  also 
adopted  final  procedures  by  which 
States  might  obtain  exemption  for  State 
or  local  efficiency  standards  from 
Federal  preemption,  and  by  which 
manufacturers  might  obtain  preemption 
of  a  State  or  local  standard  not 
otherwise  preempted. 

On  August  30, 1983,  DOE  published  a 
final  rule  with  respect  to  the  remaining 
six  covered  products:  refrigerators  and 
refrigerator-freezers,  freezers,  water 
heaters,  furnaces,  room  air  conditioners 
and  central  air  conditioners.  48  FR 
39376.  (Hereafter  referred  to  as  die 
August  1983  final  rule).  For  each  of  the 
six  products  covered  by  the  August  1983 
final  rule,  except  central  air 
conditioners,  DOE  determined  that  an 
energy  efficiency  standard  would  not 
result  in  significant  conservation  of 
energy  and  would  not  be  economically 
justified.  With  respect  to  central  air 
conditioners,  DOE  found  that  an  energy 
efficiency  standard  would  result  in 
significant  conservation  of  energy,  but 
would  not  be  economically  justified. 

On  April  1, 1985,  DOE  published  a 
proposed  rule  with  respect  to  four 
covered  products:  dishwashers. 


■  The  consumer  product*  covered  by  NECPA 
included:  refrigerators  and  refrigerator-freezera; 
freezers:  dishwashers;  clothes  dryere:  water  beaters: 
room  air  conditionera;  home  beating  equipment  not 
including  fumacaa:  television  sets;  kitchen  ranges 
and  ovens:  clothes  washers:  humidifiers  and 
dehumidifiera;  central  air  conditionera:  and 
fumacea. 


*  The  April  1982  proposal  did  not  propose  any 
rule  with  respect  to  the  product  type  "home  heating 
e<)uipment,  not  including  furnaces"  or  with  respect 
to  that  class  of  the  product  water  healers  made  up 
of  heat  pump  water  heater*  or  with  respect  to  those 
classes  of  the  product  central  air  condiUoner*  thai 
•re  heat  pumpa. 
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television  sets,  clothes  washers  and 
humidifiers  and  defaumidifiera.  50  FR 
12966.  (Hereafter  referred  to  as  the  A(Mil 
1985  proposal).  For  each  of  the  four 
products  covered  by  the  1985  proposal, 
DOE  proposed  that  an  energy  efficiency 
standard  would  not  be  economically 
justiHed  and  would  not  result  in  a 
significant  conservation  of  energy. 

During  1963.  DOE's  December  1982 
and  August  1963  final  rules  were 
challenged  in  a  lawsuit  brought  by  the 
Natural  Resources  Defense  Council 
(NRDC)  and  others  against  the 
Department  On  July  16. 1965.  the  U.S. 
Court  of  Appeals  set  aside  DOE's 
December  1982  and  August  1983  final 
rules:  NRDC  v.  Herrington.  768  F.2d  1355 
(D.C.  Cir.  1985). 

Consequently,  on  March  5, 1966.  DOE 
published  notices  in  theFederal  Register 
removing  the  December  1982  and  August 
1983  final  rules  and  withdrawing  the 
April  1985  proposal.  51  FR  7549  and  51 
FR7582. 

The  National  Appliance  Energy 
Conservation  Act  (NAECA),  which 
became  law  on  March  17, 1987,  amended 
EPCA  in  part  by:  redefining  "covered 
products"  (specifically,  re&igerators/ 
refrigerator-freezers,  and  freezers  were 
combined  into  one  product  type  from 
two:  humidifiers  and  dehumidifiers  were 
deleted:  and  pool  heaters  were  added); 
establishing  Federal  energy 
conservation  standards  for  11  of  the  12 
covered  products  (with  television  sets 
being  the  exception):  and  creating  a 
schedule  for  which  these  standard  levels 
are  to  be  reviewed  to  determine  if  they 
should  be  amended.  The  effective  date 
of  NAECA's  standards  for  the  three 
products  being  addressed  in  this 
ANOPR  was  January  1, 1988. 

The  Act  directs  DOE  to  publish  an 
advance  notice  of  proposed  rulemaking 
(ANOPR),  with  a  eo-day  comment 
period,  in  advance  of  the  Department's 
consideration  of  prescribing  a  new  or 
amended  standard.  Section  325{m)tl). 
On  December  7. 1987,  DOE  pubtished 
such  an  ANOPR  with  respect  to 
consideration  of  amendii^  the  NAECA- 
imposed  standard  leveh  on 
refrigerators,  refrigerator-freezers,  and 
freezers,  of  establishing  a  small  gas 
furnace  standard  between  71  percent 
and  78  percent  efficiency,  and  of 
considering  energy  conservation 
standards  for  television  sets. 

Publication  of  the  final  rule  in  the 
Federal  Ragbtar  for  which  this 
document  is  an  advance  notice  is 
scheduled  by  January  1. 1990.  The ' 
purpoM  of  tia.%  rulemaking  is  to  review, 
for  possible  amendment  the  energy 
conservation  standards  for  dishwashers, 
clothes  washers,  and  clotfaes  dryers,  that 
have  been  established  by  the  Act 


n.  Methodology 

This  section  provides  a  brief 
description  of  the  analysis  of  the 
impacts  of  standards.  It  oSers  an 
overview  of  the  analytic  methodology, 
and  discusses  the  major  components  of 
the  analysis:  the  Engineering  Analysis, 
the  Manufacturer  Analysis,  and  the 
Impact  Analysis  which  includes  the 
Consumer  Analysis.  The  section  also 
discusses  the  interrelationships  among 
the  components  which  ensure 
consistency  throu^out  the  analysis. 

A  later  discussion.  Impact  Models. 
Data  and  Assumptions,  describes  the 
computer  models  used  in  the  analysis. 
The  models  predict  the  response  of 
consumers,  manufacturers,  and  utilities 
to  future  changes  in  the  economy, 
including  the  imposition  of  energy 
conservation  standards.  Quantitative 
estimates  of  the  impacts  of  standards 
will  be  calculated  from  the  outputs  from 
the  ;nodels.  The  models  that  will  be 
utilized  in  the  analysis  are: 

•  Engineering  Performance  Models. 

•  Consumer  Impact  Models. 

•  Manufacturer  Impact  Models. 

•  Utility  Impact  Model 
The  function,  data  sources, 

assumptions  and  validity  of  the  results 
for  each  model  are  discussed  below. 

The  impact  of  appliance  conservation 
standards  will  be  determined  by 
comparing  projections  under  the  base 
case,*  with  the  projections  under 
potential  standards.  These  projections 
will  first  be  made  for  a  base  case  by  use 
of  the  analytic  models  described  below. 
The  calctilations  will  then  be  repeated 
imposing  the  potential  standard  levels. 

The  differences  between  the 
projections  of  the  energy  consumption 
and  economic  variables  in  the  base  and 
standards  cases  provide  quantitative 
estimates  of  the  impacts  of  the 
standards.  To  evaluate  the  significance 
of  the  differences,  a  sensitivity  analysis 
will  be  performed  on  the  key  parameters 
and  assumptions. 

The  economic  analysis  will  be 
performed  in  the  following  areas: 

•  An  Engineering  Analysis,  which 
establishes  the  technical  feasibihty  and 
product  attributes  including  costs  of 
design  options  to  improve  appliance 
efficiency. 

•  A  Manufactoier  Analjrsis.  which 
provides  an  estimate  of  manufacturers' 
response  to  the  proposed  standards. 
Their  response  is  quantified  by  dianges 
in  several  fimmcial  perfonnanoe 
measures. 
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•  A  Consmner  Analysis,  which 
forecasts  appliance  sales,  efficiencies, 
energy  use,  and  consimier  expenditures. 

•  A  separate  Life-Cycle  Cost  Analysis 
to  evaluate  the  savings  in  operating 
expenses  relative  to  increases  in 
purchase  price. 

•  A  Utility  Analysis  diat  measures 
the  impacts  of  the  altered  energy- 
consumption  patterns  on  electric 
utiUties. 

•  An  Industry  Impact  Analysis  that 
provides  the  financial  and  competitive 
impacts  on  the  appliance  industry. 

•  A  Cost-Benefit  Analysis  that 
collects  the  results  of  all  the  analyses 
into  the  net  benefits  and  costs  from  a 
national  perspective. 

Each  analysis  area  will  be  performed 
for  each  of  the  three  products  under 
consideration.  The  results  of  the 
Engineering  Analysis  will  be  reviewed 
by  DOE  to  determine  whether  standards 
for  each  product  could  yield  measurable 
energy  savings.  If  standards  would  not 
yield  energy  savings,  for  example,  if 
there  is  no  combination  of  design 
options  that  would  result  in  improved 
product  efficiency,  the  analysis  will  be 
terminated,  ff  energy  savings  are 
possible,  then  a  detailed  analysis  is 
performed.  For  dishwashers,  clothes 
washers  and  clothes  dryers,  the  analysis 
will  be  performed  for  a  base  case  plus 
three  levels  of  standards.  The  levels  to 
be  analyzed  will  be  selected  after  the 
Engineering  Analysis  is  completed  and 
reviewed. 

There  is  interactioa  among  the 
Engineering.  Cwisainer.  Utility  and 
Manufacturer  Analjrses.  The 
Engineering  Analysis  establishes 
appliance  designs  and  related  attributes 
such  as  efficiency  and  costs.  Based  on 
the  relationships  between  the  prices  and 
efficiencies  of  design  options,  the 
Consumer  Analysis  forecasts  sales  and 
efficiencies  of  new  and  replacement 
appliances.  These  data  are  used  as 
inputs  to  the  Manufacturer  Analysis, 
which  uses  them  to  determine  the 
financial  inq>act8  on  prototypical  firms 
within  the  industry.  "The  Consumer 
Analysis  also  forecasts  energy  savings 
and  consumer  expenditures  on  the 
purchase  and  operation  of  the 
appUances.  Consumer  expenditures 
(both  purdiase  and  operation)  are 
employed  in  the  Life-Cycle  Cost 
Analysis  to  determine  consumer 
impacts.  Changes  in  sales,  revenues, 
investments,  and  marginal  costs  of 
utilities  are  calculated  from  the  energy 
savings  in  the  Utility  Analysis. 

Three  periods  of  tfane  are  considered 
by  the  analysis.  First  the  analysis 
extends  over  a  time  period  diat  is 
consistent  widi  dw  Itfetimes  of  each  of 


the  products.  Second,  the  Manufacturer 
Analysis  is  performed  for  a  typical  year 
after  the  standards  have  been  imposed. 
The  typical  year  selected  is  the  fifth,  by 
which  time  all  major  impacts  of  a 
standard  would  have  occurred.  Third, 
the  Engineering  Analysis  examines  the 
technical  feasibility  of  improving  the 
efficiency  of  the  covered  products 
before  the  standards  are  effective — 
within  the  next  three  to  five  years. 

in.  Models^  Data  and  Assumpdons 

a.  Engineering  Performanqe  Models  and 
Costing  Analysis 

The  Engineering  Analysis  addresses 
two  statutory  requirements.  The  first 
requirement  is  the  Department's 
evaluation  of  the  maximum 
improvements  in  energy  efficiency  that 
are  technologically  feasible.  The  second 
relates  to  the  lessening  of  utility  to  the 
consimier  of  any  of  the  covered  products 
due  to  the  imposition  of  standards.  In 
addition,  the  Engineering  Analysis 
provides  information  on  efficiencies, 
manufacturing  costs,  and  appliance 
prices  to  other  components  of  the 
overall  analysis. 

The  features  of  appliances  that 
provide  utility  to  the  consumer  are 
incorporated  into  the  analysis  through 
the  creation  of  appliance  classes. 
Classes  are  a  subset  of  appliance  types. 
For  example,  clothes  washers  comprise 
an  appliance  type,  w^le  frbnt-loadiiig 
washers  comprise  an  appliance  class. 
The  Engineering  Analysis  develops  cost 
and  efficiency  data  for  a  set  of  design 
options  within  each  appliance  class, 
liiese  data  are  the  output  of  the 
engineering  performance  models  and 
costing  analysis  discussed  in 
subsections  5-9.  below. 

1.  Amiliance  Classes 

The  first  step  in  the  Engineering 
Analysis  is  to  segregate  product  types 
into  separate  classes  to  which  different 
energy  conservation  standards  apply. 
Classes  are  differentiated  by  the  type  of 
energy  use  (oil,  natural  gas  or 
electricity),  or  capacity  or  performance- 
related  features  that  provide  utility  to 
the  consumer  and  affect  efficiency. 
Classes  are  differentiated  in  order  to 
ensure  that  consumer  products  having 
different  capacities  or  other 
performance-related  features  affecting 
efficiency  and  utility  remain  available  to 
consumers. 

For  each  of  the  three  appliances,  the 
following  are  the  classes  that  the 
Department  plans  to  review.  DOE 
welcomes  comments,  in  response  to 
today's  notice,  on  whether  additional 
classes  are  needed. 
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(i)  Dishwashers.  The  following  are  the 
classes  of  dishwashers  that  the 
Department  is  proposing  to  examine: 

Compact  Dishwasher 

Standard  Dishwasher 

Water  Heating  Dishwasher,  Compact  (115V) 

Water  Heating  Dishwasher,  Stondaid  (115V) 

Water  Heating  Dishwasher.  CompactiieaoV) 

Water  Heating  Dishwasher,  Standard  (230V) 

Compact  dishwashers  use  less  water 
and  energy  than  standard  size 
dishwashers.  While  standard  size 
dishwashers  have  an  exterior  wridth 
greater  than  or  equal  to  22  inches, 
compacts  have  an  exterior  width  less 
than  22  inches.** 

Water-heating  dishwashers  have  the 
ability  to  heat  incoming  hot  water. 
Water-heating  dishwashers  allow  for  a 
lower  inlet  water  temperature  since  they 
can  operate  at  that  temperature  by 
providing  internal  water  heating  in  at 
least  one  wash  phase. 

fiij  Clothes  Washers.  Six  classes  of 
clothes  washers  are  specified  in  this 
notice.  These  are: 

Front  Loading 

Suds  Savera 

Top  Loading,  Compact 

Top  Loading,  Standard 

Top  Loading,  Large 

Top  Loading,  Semi  Automatic 

Front  loading  washing  machines  use 
less  water  than  top  loaders:  since  most 
of  the  energy  used  by  a  clothes  washer 
is  for  heating  water,  front  loaders,  by 
using  less  water,  consume  less  energy. 
On  the  other  hand,  top  loaders  spin  the 
clothes  dryer.  Suds  savers  can  reuse 
suds  and  warm  water  from  an  earlier 
wash  by  pumping  them  back  into  the 
wash^  dierefore,  less  energy  is  used 
since  less  water  is  heated. 

The  Department  is  plaiming  to  divide 
top  loading  washers  into  three  classes 
by  capacity  compact  (1.6  cubic  feet  or 
less),  standard  capacity  (1.6  to  2.59  cubic 
feet),  and  large  capacity  (2.6  cubic  feet 
or  greater)  since  the  size  of  the  unit 
affects  the  amount  of  water  used  and.  in 
turn,  the  amount  of  energy  used.  In 
addition,  a  separate  class  for  semi- 
automatic clothes  washers  is  specified, 
since  the  Department  has  estimated 
higher  hot  and  warm  water  usage  for 
semi-automatic  than  for  fully  automatic 
clothes  washers. 

(Hi)  Clothes  Dryers.  Five  classes  of 
clothes  dryers  are  specified  in  this 
notice.  These  are: 


*  The«e  definitions  of  "staiidard"  and  "compacf ' 
differ  from  tlie  definition*  in  the  Federal  Trade 
Commiiaion's  AppUonoe  Labeling  R^ulations. 
where  a  "itandaid"  aize  diahwaaher  is  defined  as 
one  capable  of  cleaning  8  place-settings  at  a  time. 
Therefore,  some  dishwashers  that  the  PTC  classifies 
as  "standard"  Mpould  be  classified  as  "compact"  by 
these  propoaed  daaaes. 


Electric  Standard 
Electric  Compact  (120V) 
Electric  Compact  (240V) 
Gas,  Standard 
Gas,  Compact 

These  classes  are  distinguished  by 
different  energy  soiuces  and  by 
performance-related  featiires.  Gas  and 
electrtdty  are  die  energy  sources.  The 
performance-related  features  include 
drum  capacity  and  application  voltage. 

Class  distinctions  were  considered 
based  on  the  type  of  contiol  used  to  end 
the  drying  cycle  but  ore  not  being 
proposed,  llie  three  types  of  control 
systems  are:  (1)  a  present  time  control, 
(2)  an  automatic  temperature-sensing 
control  and  (3)  an  autmnatic  moisture- 
sensing  control  The  energy  efficiency 
for  a  dryer  is  related  to  these  controls. 
However,  product  classes  based  on 
these  controls  were  not  established 
because:  (1)  the  test  procedure  accounts 
for  effects  of  controls  with  a  field  use 
factor,  which  gives  efficiency  "credits" 
for  automatic  controls:  and.  (2)  die 
Department  does  not  believe  that 
automatic  controls  provide  utility  to  the 
consimier. 

Product  classes  were  established  for 
electric  dryers  based  on  drum  capacity 
and  application  voltage.  The  test 
procedures  specify  two  sizes  of  drum 
capacity.  These  are:  (1)  compact  electric 
dryers  writh  a  drum  capacity  of  less  than 
4.4  cubic  feet  and  (2)  standard  electric 
dryers  with  a  drum  capacity  of  4.4  cubic 
feet  or  more.  Hie  compact  dryers  tend  to 
be  less  energy-efficient  than  the 
standard  dryers.  Also,  since  compact 
drjrers  provide  utility — they  are  suitable 
for  small  spaces — a  separate  class  was 
established  for  them. 

Separate  product  classes  were 
established  for  compact  electric  dryers, 
based  on  appliance  voltage.  The  120-volt 
dryer  tends  to  dry  clothes  at  lower 
temperatures  and  for  longer  time  periods 
than  the  240-volt  dryer.  In  general,  the 
240-volt  dryer  is  less  energy-efficient, 
because,  by  operating  at  higher 
temperatures  (even  for  shorter  time 
periods),  it  consumes  more  energy  per 
load.  Many  consimiers  feel  that  the  120- 
volt  dryer  has  utility  because  it  can  be 
installed  anywhere,  while  the  240-volt 
dryer  must  be  near  a  240-volt  outiet. 
Since  the  240-volt  compact  electric  dryer 
is  less  energy-efficient  and  provides 
utility  to  consumers,  a  separate  product 
class  was  established  for  it. 

A  clothes  dryer's  efficiency  is  related 
to  its  drum  capacity.  Larger  drums  have 
a  higher  thermal  capacity  and,  therefore, 
require  more  energy  to  reach  a  desired 
temperature  than  do  smaller  drums. 
Since  the  test  procedure  uses  a  fixed 
load  size,  independent  of  drum  size. 
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larger  capacity  dryers  use  more  energy 
per  pound  of  clothes,  as  measured  by 
the  test  procedure.  In  addition,  the  air 
flow  through  the  tumbling  clothes  is 
affected  by  the  ratio  of  the  load  size  to 
the  drum  size.  If  small  loads  are  used  in 
large  drums,  the  air  tends  to  bypass  the 
clothes,  increasing  the  energy  required 
to  dry  the  test  loads.  Using  the  same  test 
load  for  all  sizes  of  standard  dryers 
means  smaller  capacity  standard  dryers 
have  higher  energy  efficiency  (as 
measured  by  the  test  procedure)  than 
large  capacity  standard  dryers. 

Relationships  between  efficiency  and 
capacity  were  derived  from  data 
submitted  by  individual  manufacturers. 
Testimony  submitted  by  industry  on  the 
June  1980  proposal  indicated  that  gas 
units  would  hJave  the  same  relationship 
between  efficiency  and  capacity  as 
electric  ones  do.  Data  from  these 
sources  all  indicated  a  distinct  negative 
relationship  between  capacity  and 
efficiency  for  standard  size  electric 
units;  that  is,  the  larger  the  drum  size, 
the  lower  the  efficiency.  The  same 
relationship  was  assumed  for  electric 
and  gas  units.  For  compact  units,  the 
available  data  were  inconclusive  about 
the  relationship  between  efficiency  and 
capacity.  In  some  cases,  as  capacity 
increased,  efficiency  increased;  in  other 
cases,  the  opposite  relationship  existed. 
In  any  case,  the  extent  of  the 
relationship  was  small.  Therefore,  the 
standard  for  compact  dryers  was 
assumed  to  be  independent  of  capacity. 

2.  Baseline  Units 

For  the  purpose  of  generating  a  cost/ 
efficiency  relationship  the  Engineering 
Analysis  needs  to  define  a  starting  point 
or  baseline.  The  Engineering  Analysis 
uses  information  gathered  finom  trade 
organizations,  manufacturers,  and 
consultants  with  expertise  in  specific 
product  types  to  select  a  basel^e  unit. 
In  past  analyses  a  baseline  unit 
represents  a  typical  model  within  an 
appUanoe  class  sold  during  the  base 
year  of  the  analysis.  For  this  analysis, 
DOE  intends  to  use  the  same  baseline 
tmits  as  in  the  April  1982  (for  clothes 
dryers)  and  April  1985  (for  dishwashers 
and  clothes  washers)  proposals.*  Once 
identified,  each  bassiUne  unit  is 
characterized  by  its  efficiency-related 
design  options. 

3.  Design  Options  ' 

The  Engineering  Analysis  will  identify 
individual  or  combinations  of  design 


*  S«e  ConMuner  ProditcU  Eflidency  SUndanb 
EngiiMermg  Analyvia  DocuBMOt.  Maich  1882.  DOE/ 
C^^XKU  and  Technical  Support  Document  Energy 
Uae  Pniectioaa  for  Four  CooMimer  Product!.  DOE/ 
CS/20nS-l.  March  1885. 


options  with  a  potential  for  improving 
energy  efficiency.  Design  options  that 
are  currently  on  the  market  or  that  are 
likely  to  be  on  the  market  by  the  time 
standards  are  effective  January  1, 1903, 
will  be  considered. 

The  following  is  a  list  of  design 
optionf^at  will  be  examined: 
(i)  Dishwashers 

(A)  Improved  Food  Filters 

(B)  Improved  Spray  Arm  Geometry 

(C)  Improved  Fill  Control 

(D)  Modified  Sump  Geometry 

(E)  Optional  Power  Dry 

(F)  Reduced  Inlet  Water  Temperature 

(G)  Improved  Motor  Efficiency 
(H)  Increased  Insulation 

(ii)  Clothes  Washers 

(A)  Eliminate  Wans  Rinse 

(B)  Improved  Fill  Control 

(C)  Water  Use  Reduction  From  Changed 
Configuration 

(D)  Reduced  Thermal  Mass 

(E)  Saved  Suds 

(F)  Added  Insulation 

(G)  Improved  Motor  Efficiency 

(H)  Thermostatically-Controlled  Mixing 

Valves 
(I)  Electrolytic  Dissociation  of  Water 
U)  Ultrasonic  Vibration 

(iii)  Clothes  Dryers 

(A)  Automatic  Termination  by  Moisture 
Sensing 

(B)  Automatic  Termination  by  Temperature 
Sensing 

(C)  Added  Insulation 

(D)  Condenser  Use 

(E)  Recycle  Heat  Exchanger  Use 

(F)  Inlet  Air  Preheat 

(G)  Modified  Operating  Conditions 
(H)  Heat  Pump  Use 

(I)  Microwave  Dryer  Use 

4.  Maximum  Technologically  Feasible 
Designs 

The  analysis  also  will  identify  the 
combination  of  design  options  in  each 
class  that  DOE  believes  would  yield  the 
highest  efficiency  and  could  be 
commercially  produced  by  the  time 
standards  are  effective.  Tliis  represents 
the  maximum  technologically  feasible 
efficiency  level. 

5.  Performance  Models 

Computer  simulation  models  will  be 
used  to  determine  efficiency  levels  for 
various  design  options  for  dishwashers, 
clothes  washers,  and  clothes  dryers.  The 
energy  consumption  of  these  appliances 
is  based  on  data  collected  by  DOE, 
including  measured  performance  data 
obtained  from  manufacturer  testing. 

6.  Costing  Analysis 

The  manufacturer  cost  data  are  being 
obtained  through  a  process  that  includes 
meetings  and  evaluation  of 
manufacturing  facilities,  manufacturers' 
costing  data,  and  review  of  the  data 


received  The  cost  data  that  will  be        ' 
presented  for  each  product  class  will 
represent  the  average  of  figures 
obtained  from  at  least  two  different 
sources.  It  will  be  in  the  form  of 
incremental  cost  data  disaggregated  into 
labor,  purchased  parts,  materials, 
shipping/packaging  and  tooling. 

7.  Price-Efficiency  Relationships 

The  results  of  the  Engineering 
Analysis  are  summarized  in  the  price- 
efficiency  relationships  that  show  the 
efficiency,  unit  energy  consumption,  and 
cost  of  each  design  option,  and 
combination  of  design  options,  for  each 
apphance  class.  Manufacturer  and 
dealer  markups  are  applied  to  the 
manufacturing  costs  to  determine  the 
purchase  price  of  the  appliance.  The 
price-efficiency  relationships  are  a 
fundamental  input  to  the  Consumer 
Analysis. 

8.  Data  Sources 

Shipments  data  will  be  based  on 
information  from  industry  sources  and 
published  data  from  industry  trade 
associations.  Cost  of  purchased 
materials  and  parts  will  be  based  on 
quotations  from  the  suppliers  of  these 
items.  Data  on  engineering  and  labor 
costs  are  to  be  taken  from  on-site  visits 
to  manufacturing  plants  and  published 
sources. 

9.  Outputs  From  the  Engineering 
Analysis 

For  each  combination  of  design 
options  considered,  the  models  and  data 
provide: 

•  Energy  efficiency  (expressed  as  the 
DOE  energy  factor):  * 

•  Increased  material,  purchased  parts, 
labor,  and  investment  costs  for 
medium  ^  and  large  manufacturers  by 
product  class; 

•  Aimual  energy  consumption  per  unit 
(based  on  EKDE  test  procedures); 

•  The  relationship  between  price  and 
efficiency  level  by  product  class;  and 

•  Other  information  on  product 
characteristics,  such  as  maintenance 
costs. 

b.  LBL  Residential  Energy  Model  (LBL- 
REM) 

Early  energy  demand  modeling 
focused  on  engineering  estimates  or  on 


*  The  energy  factor  is  a  measurement  of  energy 
eflidency  derived  from  the  DOE  te«t  procedure  for 
that  product 

*  Aa  was  the  case  with  the  April  1882  propoaaL 
•mall  manufticturert  will  not  be  analysed 
separately.  No  general  manufacturing  approach 
could  be  identified  for  these  flms  because  of  the 
wide  variability  in  their  approach  to  nianufacturing. 
Therefore,  small  manufacturers  costs  have  been 
assumed  to  equal  thoae  of  medium  manufacturers. 
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the  relationship  between  energy 
consumption  and  economic  gro«vth.  In 
the  1970's,  Oak  Ridge  National 
Laboratory  (ORNL)  developed  the  first 
model  to  integrate  these  two  important 
aspects,  the  Engineering-Economic 
Model  of  Residential  Energy  Use  (ORNL 
Model).  That  model  was  brought  to 
Lawrence  Berkeley  Laboratory  (LBL)  in 
1979,  and  adapted  to  the  analysis  of 
Federal  appliance  efficiency  standards. 
The  ORNL  Model  used  in  the  earlier 
rulemakings  has  been  dociunented  in  the 
Consumer  Products  Efficiency 
Standards  Economic  Analysis 
Document.  DOE/CE-029.  March  1982. 
The  ORNL  Model  has  been  updated  by 
LBL,  resulting  in  the  LBL  Residential 
Enei:gy  Model  (LBL-REM)  which  is 
summarized  below.  > 

The  LBL-REM  forecasts  the  appliance 
purchase  choices  that  households  make, 
as  well  as  their  subsequent  appliance 
usage  behavior  and  energy  consumption. 
The  model  uses  engineering  estimates  of 
the  characteristics  of  particular  designs 
of  appliances,  and  calculates  the 
national  impacts  of  a  technology- 
specific  policy  on  the  populations  of 
appliances  used  in  the  households.  The 
engineering  data  provide  alternative 
designs,  characterized  by  purchase  price 
and  efficiency,  that  are  available  for 
purchase.  The  output  from  the  LBL-REM 
satisfies  the  legislative  requirements 
regarding  energy  savings  and  consumer 
economic  impacts  (operating  expenses 
and  life-cycle  costs). 

Engineering,  economic,  and 
demographic  data  are  used  in  the  LBL- 
REM.  The  engineering  data  for 
appliances  are  described  above. 
Additional  data  include  engineering 
data  regarding  alternative  building  shell 
construction  measures  and  costs,  unit 
energy  constunption  and  efficiency  of 
existing  appliances,  age  distribution  of 
existing  appliance  stock,  and  retirement 
functions.  Economic  data  includes 
projected  energy  price  '  and  household 
income,  and  models  of  energy 
investment  appliance  purdiase  and 
usage  behavior.  includLig  fuel  and 
technology  choice  for  each  end-use. 
Demographic  data  includes  number  of 
households  by  type,  projected  housing 
starts  and  demolitions,  and  initial 
appliance  holdings. 

1.  Structure 

The  LBL-REM  segments  annual 
energy  consumptioo  into  house  types, 
end-uses,  and  hiel  types.  The  house 
types  are  single  family,  multifandly,  and 
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■  Th*  pra(«:tloiis  «r  aoMgy  prices  Win  be  taken 
ft^mfkmmiMttfomA  Annual  Energy  Outio<>fi,» 
pubUcadon  of  Iks  Dapattami's  taugf  taformation 
Administration. 


mobile  homes.  Calculations  are 
performed  separately  for  existing  and 
new  housing  construction  each  year 
over  the  period.  1980-2015.  The  end-uses 
are  space  heating  (including  room  and 
central),  air  conditioning,  water  heating, 
refrigeratioa  freezing,  cooking,  clothes 
drying,  lighting,  and  miscellaneous.  Up 
to  four  fuels  are  considered,  as 
appropriate  to  each  end-use:  electricity, 
natural  gas,  heating  oil,  and  LPG.  Tlie 
model  exis'ts  in  two  versions:  national 
(one  region),  and  regional  (10  Federal 
regions).  Since  usage  of  these  appliances 
is  not  likely  to  differ  by  geographic 
location,  the  national  version  will  be 
utilized  in  diis  analysis. 

The  model  projects  five  types  of 
activities:  technology/fuel  choice; 
building  shell  thermal  integrity  choice; 
appliance  efficiency  choice;  usage 
behavior  and  turnover  of  buildings  and 
appliances. 

2.  Housing  Stock  Submodel 

This  submodel  prepares  data  about 
housing  stock  projections  for  the  LBL- 
REM.  The  number  of  occupied 
households,  by  type,  is  taken  bom  the 
1980  Censuses  of  Population  and 
Housing.  An  exogenous  projection  of 
housing  starts  is  obtained  and  estimates 
of  projected  demolition  rates  by  house 
type  are  calculated,  assuming  an 
exponential  function.  The  housing 
submodel  determines  the  projected 
housing  stodc  each  year,  1981-2015,  by 
subtracting  demolitions  bom  existing 
stock,  then  adding  starts.  The  annual 
demolition  rates  by  house  type  will  be 
calculated  for  single  family,  multifamily, 
and  mobile  homes,  respectively. 

3.  Efficiency  Choice  Algorithm 

For  dishwashers,  clothes  washers, 
and  clothes  dryers,  historical  efficiency 
data  are  available  for  selected  years  for 
each  class  of  appliance  through  1985. 
The  Federal  energy  conservation 
standards  for  new  units  of  these 
appliances  were  met  in  1988.  After  1988, 
future  efficiency  improvements  are 
assumed  to  be  a  function  of  designs 
available  (according  to  the  engineering 
analysis)  and  of  relevant  energy  prices. 
DOE  believes  the  forecasting  algorithm 
is  designed  to  allow  aimual  shipment- 
weighted  efficiency  bctors  (SWEFs)  to 
increase  if  either  more  efficient  designs 
become  available  at  lower  prices,  or 
energy  prices  increase.  Conversely,  if 
energy  prices  decrease,  the  SWEF  may 
decline,  but  would  have  a  lower  bound 
at  the  1988  Federal  standard  level. 

4.  Thermallntegrity 

The  projection  of  the  lev^  of 
investment  ill, thermal  integrity 
measures  in  new  houses  is  based  on  a 


life-cycle  cost  calculation,  analogous  to 
that  done  for  equipment  efficiencies.* 
Estimates  of  the  incremental  costs  of 
thennal  integrity  measures  are  used  in 
conjunction  with  current  fuel  prices  and 
a  discount  rate. 

5.  Modeling  Efficiency  Standards 

The  LBL-REM  projects  the  average 
efficiency  of  new  products,  for  example, 
dishwashers,  purchased  each  year,  in 
the  absence  of  additional  Federal 
regulations.  A  distribution  of  efficiencies 
is  constructed  around  the  average, 
based  on  efficiency  distributions 
observed  in  the  marketplace.  This 
information  includes  information  bom 
industry  sources,  published  data  bom 
the  industry  trade  associations  and 
industry-wide  data  obtained  bom  Form 
CS-179."  A  new  Federal  standard  level 
would  eliminate  part  of  the  distribution: 
therefore,  a  new  distribution  is 
constructed.  The  new  shipment- 
weighted  average  efficiency  then 
characterizes  the  efficiency  of  new  units 
in  that  year.  The  same  process  is 
applied  to  all  years  after  implementation 
of  the  standard.  The  model  is  then  run 
again,  for  the  standards  case,  with  the 
adjusted  average  efficiencies,  to 
calculate  any  changes  in  market  shares, 
usage  behavior,  or  investment  in 
building  shell  thermal  improvements 
that  may  occur  due  to  standards,  and  to 
calculate  the  net  energy  savings. 

6.  Turnover  of  Appliance  Stocks 

The  initial  age  distribution  of 
apphances  in  stock  is  characterized 
based  on  industry  data  about  historical 
annual  shipments.  The  fraction  of  each 
product  that  retires  each  year  is  based 
on  the  number  of  years  since  purchase 
of  the  product.  For  each  year's  purchase 
the  model  associates  an  average 
efficiency,  so  that  when  older 
appliances  are  retired,  they  are  also 
recognized  as  less  efficient.*  > 

The  number  of  potential  purchasers  of 
an  appliance  in  new  homes  is  equal  to 
the  number  of  new  homes  constructed 
each  year.  The  number  of  potential 
purchasers  of  appliances  in  existing 
houses  is  equal  to  the  number  of  retiring 
appliances,  plus  some  fraction  of  those 
households  that  did  not  previously  own 
the  product 


*  The  equipment  efRciency  and  thennal  integrity 
decisions  are  not  solved  simultaneoualy.  but 
recursively.  The  previoas  year's  thermal  integrity  is 
assumed  in  projecting  this  year's  equipment 
efficiency:  then  this  year's  equipment  efTiciency  is 
used  to  calculate  this  year's  thennal  integrity. 

••  Survey  of  Consumer  AxmIucI  Manufacturers 
through  Trade  Asaociatioaa  in  1878. 

'  ■  See  Coosaraar  Producls  EflitieBcy  Standaida 
Economic  Analysis  OoeuntsBt.  OOE/Ca-0Q28i 
March  1882.  pp.  412-13. 
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7.  Calculation  of  Market  Shares 

Potential  purchasers  may  purchase 
any  competing  technology  within  an 
end-use.  or  none.  For  example,  for 
dishwashers,  the  decision  to  purchase  or 
not  is  modeled,  and  the  firaction  of  the 
total  that  chooses  each  class,  e.g., 
compact,  is  specified  exogenously.  For 
dishwashers,  long-term  market  share 
elasticities  have  been  estimated  with 
respect  to  equipment  price,  operating 
expense,  and  income  respectively.  The 
effect  of  standards  is  expected  to  be 
lower  operating  expense  and  increased 
equipment  price.  The  percentage 
changes  in  these  quantities  are  used, 
together  with  market  share  elasticities, 
to  determine  changes  in  market  share 
resulting  from  standards.  The  model 
assumes  that  higher  equipment  cost  will 
decrease  market  shares,  while  lower 
operating  expense  will  increase  market 
shares.  The  net  result  (predicted  market 
share)  depends  on  the  standard  level 
selected,  and  associated  equipment 
price  and  operating  expense. 

8.  Usage  Behavior 

For  some  products,  changing  the 
operating  expense  results  in  changes  in 
usage  behavior.  These  changes  are 
modeled  using  usage  elasticities  in 
operating  expense  and  income.  For 
dishwashers,  clothes  washers,  and 
clothes  dryers,  we  expect  these 
elasticities  to  be  at  or  near  zero;  usage 
behavior  is  not  influenced  by  the  cost  of 
operating  the  appliance.  The 
Department  will  appreciate  any 
comments  on  this  assumption. 

9.  Energy  Constmiption  Calculations 

The  total  energy  consumption  per 
house  for  each  end-use  and  fuel '.  y 
house  type  and  vintage  (existing  or  new) 
is  the  product  of  the  unit  energy 
consumption  (accounting  for  efficiency 
and  capacity  changes),  and  usage  factor, 
e.g.,  relative  hours  of  full-load  use  for 
dishwashing.  The  corresponding  energy 
consumption  for  all  households  is  the 
consumption  per  house  times  the 
number  of  households  of  that  type  and 
vintage,  times  the  fraction  of  those 
households  owning  that  appliance.  , 

Aggregate  energy  consumption  is 
obtained  by  summing  intermediate 
results.  For  example,  national  electricity 
consumption  for  residential  dishwashing 
in  a  particular  year  is  the  sum  of  house 
types  and  vintages  of  standard  electric 
cUshwashers,  compact  ones,  and  the 
various  classes  of  water-heating 
dishwashers.  National  residential 
electricity  consumption  in  that  year  is 
the  sum  of  all  end-uses  of  electricity 
consumption  in  the  residential  sector. 


10.  Model  Outputs 

The  principal  outputs  from  the  LBL- 
REM  for  each  year  are: 

•  Energy  consumption  by  end-use  and 
fuel. 

•  Per  unit  equipment  price  and 
operating  expense  by  product 

•  Total  residential  energy 
consumption  by  fuel. 

•  Projected  aimual  shipments  of 
residential  appliances. 

•  Differences  in  these  quantities 
between  a  base  and  a  standards  case. 

These  outputs  are  provided  annually 
(or  for  selected  years)  and  cumulatively 
over  a  period  of  time,  e.g.,  1990-2015. 
Energy  savings  are  provided  annually 
from  implementation  of  standards  to  the 
end  of  the  period.  Net  present  value  of 
standards  is  evaluated  for  each 
regulated  product,  and  for  the  end-use(s) 
comprising  the  regulated  and  competing 
products. 

Energy  savings  are  calculated  as  the 
difference  in  energy  consimiption 
between  the  base  case  and  standards 
case.  Energy  consumption  in  both  the 
base  case  and  standards  case  includes 
building  shell  improvements,  changes  in 
fuel  choice,  or  changes  in  usage 
behavior.  Therefore,  the  energy  savings 
capture  the  net  energy  savings  due  to 
regulation,  including  the  effects  induced 
by  shifts  in  market  share  or  changes  in 
usage  behavior. 

Net  present  value,  on  the  other  hand, 
excludes  these  types  of  effects.**  Net 
present  value  is  calculated  from  per  unit 
changes  in  equipment  and  operating 
costs,  multiplied  by  base  case 
shipments.  If  the  net  present  value  were 
calculated  without  normalizing  to  base 
case  shipments,  erroneous  results  would 
be  obtained:  if  standards  caused 
decreased  purchases  of  a  product  this 
would  appear  an  economic  benefit 
namely  less  money  spent  on  purchasing 
and  using  appliances;  ''  and  if 


"  Preaent  value  is  the  ditcounted  total  value  of 
energy  consumption  during  the  appliances' 
lifetimes,  plus  the  discounted  equipment  costs  for 
those  appliances  that  are  purchased  during  those 
periods,  at  alternative  standards  levels.  The 
difference  between  each  of  the  two  cases  is  the  net 
present  value  (NPV)  attributable  to  standards  (or 
amended  standards).  A  positive  NPV  for  an 
appliance  at  a  given  standard  level  indicates  that  If 
thai  standard  were  adopted,  consumers  of  that 
appliance  as  a  whole  would  save  that  much  more 
money  in  fuel  costs,  discounted  to  the  present,  than 
they  would  pay  in  increased  first  cost  for  a  more 
efficient  appliance,  discounted  to  the  present 
compared  to  the  base  case. 

■*  Without  normalization,  the  greatest  economic 
benefit  would  be  obtained  by  a  standard  level  that 
resulted  in  no  future  purchases  of  the  product.  Then 
no  money  would  be  spent  on  purdtasing  the 
product  or  on  operating  expenses,  and  the  value  of 
the  savings  would  equal  the  amount  of  money  that 
would  have  been  spent  tvithoul  the  standard.  This 
would  clearly  be  a  misrepresentation  of  the  nat 
present  value  of  standards.  , 


Standards  resulted  in  increased 
purchases,  this  would  be  incorrectly 
counted  as  a  cost  when  it  reflects 
constmiers'  preference  for  the  post- 
standards  product 

Base  case  usage  is  assumed  in 
calculating  the  net  present  value,  since 
any  "rebound  effect"  •*  reflects  the 
consimier's  judgment  that  increased 
usage  is  worth  more  than  the  direct 
energy  savings  associated  with  keeping 
usage  constant.  Therefore,  deduction  of 
any  foregone  energy  savings  resulting 
ttom  a  possible  "rebound  effect"  prior  to 
calculating  the  net  present  value,  would 
result  in  an  underestimate  of  the  true  net 
present  value  associated  with  a  given 
efficiency  improvement. 

11.  Other  Consumer  Impacts 

One  measure  of  the  effect  of 
standards  on  consumers  is  the  change  in 
operating  cost  as  compared  to  the 
change  in  purchase  price.  This  is 
quantified  by  the  difference  in  life-cycle 
cost  between  the  base  and  standards 
case  for  the  appliance  classes  analyzed. 
The  LCC  is  the  sum  of  the  purchase 
price  and  the  operating  cost  discounted 
over  the  lifetime  of  the  appliance.  It  will 
be  calculated  at  the  average  efRciency 
for  each  class  in  the  year  standards  are 
imposed  using  consumer  discount  rates 
of  five,  seven,  and  ten  percent.  The 
purchase  cost  is  based  on  the  factory 
costs  in  the  Engineering  Analysis  and 
includes  a  factory  markup  plus  a 
distributor  and  retailer  markup.  The 
operating  cost  is  calculated  frogi  the 
tmit  energy  consumption  derived  in  the 
Engineering  Analysis  adjusted  for 
differences  in  usage,  i.e.,  operating  load 
hours,  between  the  test  procediu^  and 
the  LBL  Residential  Energy  Model. 
Projected  energy  efficiencies  and  usages 
are  taken  from  the  results  of  LBL-REM. 

Two  other  measures  of  economic 
impact  are  useful  in  evaluating  the 
impacts  on  consiuners.  The  payback 
period  measures  the  amount  of  time  it 
takes  to  recover,  through  lower 
operating  costs,  the  additional 
expenditure  on  increased  efficiency. 
Numerically,  it  is  the  ratio  of  the 
increase  in  first  cost  between  the  base 
and  standards  cases  to  the  decrease  in 
annual  operating  costs.  Both  the 


'*  The  "Abound  effect"  is  the  projected  energy 
savings  (from  an  efficiency  improvement]  thai  does 
not  occur.  This  results  when  purchasers  of  more 
energy  effidenl  appliances  use  them  more 
intensively,  thereby  saving  less  energy  than  the 
engineering  estimates  woiiJd  have  indicated. 
Empirical  stadia*  indicate  that  approximately  IS 
percent  of  the  potential  enetgy  savings  is  thus  not 
achieved.  Therafoia,  in  cakulatiiig  energy  savings,  ^ 
the  LBL-REM  aaauma*  that  oniy  66  percent  of  the 
savings  tfiat  are  Indlcatad  by  engineering  estimates 
will  actually  be  achieved. 


numerator  and  denominator  of  this 
expression  are  evaluated  at  tfie  average 
efficiency  in  the  year  standards  come 
into  effect  and  at  the  energy  prices  in 
that  year.  The  cost  of  conserved  energy 
is.the  increase  in  first  cost  amortized 
over  the  lifetime  of  the  appliance  at  the 
consumer  discoimt  rate  divided  by  the 
annual  energy  savings.  The  consumer 
will  benefit  whenever  the  cost  of 
conserved  energy  is  less  than  the  price 
of  energy  for  that  end  use. 

c.  Manufacturer  Impact  Models 

1.  Conceptual  Approach 

The  Manufacturer  Impact  Analysis 
estimates  both  the  overall  impact  of  new 
or  amended  standards  on  manufacturers 
as  well  as  the  distribution  of  effects 
among  different  manufactiu'ers. 

2.  Measiu^s  of  Impact 

The  analysis  examines  three  types  of 
long-run  impact:  profitability;  growth; 
and,  competitiveness.  To  do  this,  three 
measures  of  impact  are  tracked  for  the 
industry  as  a  whole  and  for  any 
segments  that  may  exist  The  three 
impact  variables  are:  retiun-on-equity 
(ROE);  assets;  and  labor. 

ROE  provides  the  primary  measure  of 
profitability,  although  gross  margin, 
retimi-on-assets  (ROA),  and  retum-on- 
sales  (ROS)  are  also  reported.  Assets 
and  labor  provide  the  measures  of 
growth  (positive  or  negative).  The 
impact  on  competitiveness  is  analyzed 
by  looking  at  the  relative  changes  in 
growth  and  profitabiUty  for  large  and 
small  firm  segments. 

Two  short-nm  impacts  are  also 
analyzed.  First  tiie  ability  for  the 
industry  as  a  whole  and  for  specific 
segments  of  the  industry  to  provide  the 
one-time  investments  required  to  meet 
the  new  standard  is  examined.  These 
expenditures  are  compared  to  available 
cash  and  to  their  historical  variation. 
Second,  if  standards  result  in  decreased 
sales  for  the  particular  industry  being 
analyzed,  the  possibility  of  a  price  war 
in  the  time  period  when  the  industry  is 
adjusting  to  a  lower  sales  volimie  is 
examined. 

3.  LBL  Manufacturer  Impact  Model 
(LBUMIM) 

In  order  to  estimate  the  impacts  of 
energy  efficiency  standards  a  computer 
spreadsheet  model,  the  LsMrrence 
Berkeley  Laboratory  Manufacturer 
Impact  Model  (LBL-MIM),  was 
developed. 

The  LBL-MIM  uses  a  "typical  year" 
approach  rather  than  a  dynamic 
approach.  This  approach  models  a 
"typical  year"  for  the  industry  both  in 
the  modified  standards  case  and  in  the 
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existing-standards  case.  The  typical 
year  chosen  for  the  model  is  the  fifth 
year  after  the  imposition  of  standards. 
Five  years  is  considered -long  enough  to 
capture  any  major  impacts  from  the 
standard,  such  as  profitability  changes 
or  firm  entry  into  or  exit  from  the 
industry. 

Ideally,  a  manufacturer  analysis 
should  look  at  the  impact  of  a  proposed 
regulation  on  every  firm  that  does 
business  in  the  industry  under  question. 
However,  because  the  industries  being 
analyzed  have  many  manufacturers 
making  a  particular  product  a  firm-by- 
firm  analysis  would  be  a  very  expensive 
undertaking.  In  addition,  the  engineering 
and  financial  data  for  most 
manufacturing  firms  are  proprietary  and 
are  not  routinely  available  for  public 
analysis.  Because  of  these  limitations  on 
data  and  resources,  the  analysis 
estimates  the  impact  of  the  standards  by 
using  prototypical  firms. 

A  prototypical  firm  is  a  hypothetical 
firm  representative  of  a  particular 
portion  of  an  industry.  TTie  goal  of 
defining  the  prototypical  firms  is  to 
characterize  firm-to-firm  variations  in 
the  industry  as  best  as  possible. 
Prototypical  firms  are  de&ied  in  terms 
of  parameters  that  have  importance  in 
determining  the  level  of  impact  and  are 
consistent  with  industry  data  for  that 
particular  portion  of  the  industry. 
Important  parameters  used  in  the  model 
include  the  cost  and  marketing 
strategies. 

An  important  simplifying  assiunption 
of  the  LBL-MIM  is  that  each 
prototypical  firm  offers  products  to 
several  different  markets.  The  product 
offerings  are  generally  differentiated  by 
using  the  product  classes  established  by 
the  Act.  Different  market/ are  defined  in 
terms  of  the  technological 
characteristics  of  the  products,  e.g.. 
standard  size  or  compact  dishwashers. 
At  times,  this  market  segmentation 
plays  an  important  role  in  determining  a 
firm's  profits.  Generally,  appliance 
manufacturers  are  thought  to  be  able  to 
charge  different  markups  for  different 
products.  Firms  are  able  to  charge 
higher  markups  on  products  that  have 
desirable  characteristics.  Products  on 
the  low  end  of  this  spectrum  are 
generally  bought  in  larger  quantities  at 
lower  prices  by  consumers  who  are 
more  highly  price  conscious,  and  thus 
the  markups  for  these  products  are 
lower.  The  per  unit  profits  made  by 
manufacturers  for  these  different 
product^may  differ  significantly.  The 
model  incorporates  this  market  reality 
by  allowing  firms  to  charge  different 
markups  on  different  products. 

The  model  sets  product  prices  in  the 
modified  standards  case  in  two  Stages. 


In  the  first  stage  the  price  is  computed 
by  assuming  that  the  industry's  gross 
margin  remains  unchanged  imder  the 
new  standards.  This  is  tiie  pricing  rule 
most  often  referred  to  by  the  industry. 

Stage  two  drops  the  assimiption  of  a 
constant  gross  margin,  and  instead 
assumes  that  firms  face  a  downward 
sloping  demand  curve  and  set  price  to 
maximize  profit.  Economic  theory  states 
that  this  is  done  by  setting  price  equal  to 
the  long-run  marginal  cost  (LMC)  times 
a  markup  that  depends  only  on  the 
elasticity  of  the  demand  curve.  Stage 
two  begins  by  dividing  costs  into  long- 
run  fixed  costs  and  LMC,  and  then 
estimating  the  firm's  markup.  Before 
using  the  markup,  a  new  LMC  is 
computed  which  includes  any  additional 
unit  variable  costs  and  the  variable  part 
of  levelized  capital  and  engineering 
costs.  Once  the  new  LMC  is  computed, 
this  figure  is  multiplied  by  the  markup 
factor  to  determine  the  new  price. 

A  change  in  standard  level  affects  the 
analysis  in  three  distinct  ways. 
Increased  levels  of  standards  will 
require  additional  investment  will  raise 
production  costs,  and  will  affect  revenue 
both  through  price  and  demand. 

The  most  obvious  investment  induced 
by  standards  is  the  purchase  of  new 
plant  and  equipment.  This  cost  first  is 
evaluated  from  engineering  data,  and 
then  averaged  by  taking  into  accoimt  the 
life  of  the  investment  the  date  on  which 
it  is  made,  tax  laws,  and  the  appropriate 
cost  of  funds.  An  additional  and 
sometimes  larger  investment  takes  place 
as  the  old  inventory  is  replaced  with 
more  expensive  new  tmits.  The  model 
assumes  previous  inventory  ratios  are 
maintained.  A  third  form  of  investment 
tracked  by  the  model  is  the  change  in 
the  transactions  demand  for  cash  that 
accompanies  a  change  in  revenues. 

Increased  costs  of  production  are 
modeled  by  coupling  engineering  data 
on  changes  in  unit  costs  caused  by 
standards  with  data  from  LBL-REM  on 
the  marketplace  demand  of  the  product 

Revenue  is  affected  by  both  price  and 
shipments.  Price  is  computed  from  costs 
in  two  stages.  First,  a  constant  gross 
margin  pricing  rule  is  used.  Then  a 
markup  over  long-term  marginal  costs  is 
computed  and  used  to  determine  an 
optimal  price.  Demand  is  determined  by 
measured  price  and  operating  cost 
elasticities,  coupled  with  the  changes  in 
price  and  operating  costs  resulting  from 
the  standards. 

The  LBL-MIM  produces  several 
outputs  used  in  analyzing  the  impact  of 
standards  on  manufacturers.  A 
simplified  pro  forma  income  statement 
is  prepared  for  each  prototypical  firm.  In 
addition  to  the  income  statement  the 
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outputs  present  four  measures  of     | 
performance:  gross  margin,  return  ott 
sales,  return  on  total  assets,  and  return 
on  equity.  The  results  are  presented  for 
the  without-standards  case  and  the 
with-standards  case,  and  the  relative 
dil^erence  between  the  two  is  also 
given.  Another  output  table  analyzes  the 
source  of  changes  in  income,  expenses, 
and  assets  from  an  economic  point  of 
view,  while  a  third  output  table 
analyzes  price  and  profitability  dianges 
under  die  two  pricing  scenarios 
mentioned  above. 

4.  Data  Sources 

The  LBL-MIM  needs  data  diat 
characterize  bodi  a  particular  industry 
and  prototypical  firms  within  diat 
indiwtry.  Estimates  of  data  are  based  on 
information  from  five  general  sources: 
IBiL  bosiness  consultation  groups;  the 
Euglaeeilng  Analysis;  the  Consumer 
Analysis,  public  financial  data;  and 
industry  pt(^Jes.  '     ■ 


dJUtility  Impact  Uodek 

The  Utility  Analysis  senrea  several 
paiposes  witUn  tin  overall  assessment 
(rf  the  impact  of  the  proposed  standards. 
It  contributes  to  quantifying  the  energy 
sanriags  by  determining  the  rednctian  in 
fossil  fiseis  used  for  eiactridty 
generation.  The  reduction  in  fiisail  fuel 
consamptioH  is  also  an  iiqmt  to  the  i 
EufirmMKHital  Assessment  By       ' 
calculating  utility  avoided  costs,  diis 
area  of  the  analysis  provides  marginal 
electricity  costs  to  be  used  in  evaluating 
the  societal  benefits  of  standards. 
Finally,  it  examines  tlie  impacts  on  the 
electric  utility  industry  in  terms  of 
changes  in  investment,  revenue 
requirements,  the  need  for  new 
generating  capacity,  and  residential  load 
facttws. 

The  Utility  Analysis  adopts  the 
standard  convention  that  the  value  of 
electricity  savings  can  be  broken  down 
into  energy  (or  marginal  cost)  savings 
and  capacity  (or  reliability)  savinga  The 
energy  impact  measures  the  production 
costs  avoided  by  reduced  electrical 
demands,  valued  at  the  marginal  energy 
costs  of  the  utility.  The  capacity  impact 
measures  the  reliability  value  of  reduced 
loads  during  system  peak  periods,  which 
is,  by  convention,  valued  at  the  cost  of  a 
combustion  turbine  that  would  have 
been  needed  to  meet  the  load.  The 
analysis  characterizes  these  avoided 
costs  per  kWh  of  heating,  cooling,  and 
baseload  energy  saved.**  These  values 


■*  For  tiM  pwpotM  of  cakuiatiat  vtSity  awitM 
coati.  electric  heating  appliance*  aie  dafinad  a* 
electric  heat  pmnpa  and  abctrtc  raaistanca  haat' 
cooiiag  apiittaaeaa  awdafiaad  aa  reoaa  ai 
aiy  coiwptio<afa  fwaa  aaat  paBBpa^  and  baaaioad 
appliaaaaa  an  dafinad  a*.  aU  othar  appUancaa. 


are  used  to  cakalate  societal  benefits 
fiom  reduced  electricity  consumption. 

The  utility  impact  model  calctuates 
avoided  energy  costs  based  on  a 
disaggregation  of  the  generation  fuel  mix 
to  the  National  Electric  Reliability 
Council  (NERC)  regions  and  a  simplified 
load  duration  curve  for  each  region. 
First,  the  model  allocates  nati<uial 
elecbidty  savings  that  are  forecasted  by 
the  LBL-REM  to  NERC  regions  in 
proportion  to  their  current  consumption 
of  heating,  cooling,  and  baseload  energy. 
The  regional  proportions  are  derived 
from  data  on  regional  appliance 
satarations.  efficiencies,  and  hours  of 
use.  The  finction  of  the  electricity  that 
would  have  to  be  generated  at  the 
margin  from  oil  and  gas  is  calculated 
from  die  total  regional  oil  and  gas 
fraction  and  the  simplified  load  duratioo 
curve.  Proiected  utility  natural  gas  and 
coal  prices,  wei^tsd  by  the  oil  and  gas 
fiaction  and  the  non-oil  and  gas  fraction 
respectively,  are  used  to  calculate  utility 
marginal  costs  over  the  forecast  period. 
The  margiDal  costs  are  adjusted  to 
account  lor  seasonal  differences. 

The  avoided  capacity  cost  calculatioa 
in  the  modal  is  based  oa  consarvation 
load  factors  (CLPs)  for  the  energy 
savings  attributable  to  d)a  standards,  as 
wall  as  die  capacity  value  of  a 
combustioB  turbine.  A  conservation  load 
factor  is  defined  as  the  average  houriy 
energy  savings  of  a  coaservation 
measure  divided  by  its  peak  load 
savings.  The  CLFs  are  a  way  of 
characterizing  the  peak  demand  savings 
of  a  conservation  measure.  They  are 
used  to  convert  the  capacity  value  of  the 
standards  into  the  per  kWh  values 
described  above.  The  NERC  forecasts  of 
capacity  requirements  for  each  region 
are  used  to  account  for  regional 
variations  in  reserve  margin.  If  NERC 
forecasts  an  adequate  reserve  margin  in 
a  region  for  a  given  year,  no  reliability 
value  is  given  to  the  capacity  savings  in 
the  region. 

The  inputs  needed  for  the  utility 
impact  model  are  conservation  load 
factors,  state-level  utility  fuel  prices, 
appliance  saturations,  efficiencies,  and 
hours  of  use,  as  well  as  electricity 
generatioa  by  fuel  type  and  capacity 
need  by  NERC  region.  The  outputs  of  the 
analysis  are  the  hiel  savings,  the 
reduction  in  the  need  for  new  generating 
capacity,  and  the  avoided  energy  and 
capacity  costs  for  heating,  oocding.  and 
baseload  appliances  per  million  Btu  of 
resource  energy.  These  marginal  costs 
are  used  to  calculate  sodetid  coyts  and 
benefits  of  standards. 

e.  Sensitivity  Analyses 

Sensitivity  studies  are  performed  ta 
determine  bow  changes  in  tachnicid  and 


operational  parameters  affect  key 
engineering  and  economic  indicatora 
used  in  evaluation  of  appliance 
standards.  Tliis  makes  it  possible  to 
place  limits  on  the  overall  results  of  the 
analysis  and  to  gain  an  undwstanding  of 
whidi  variables  are  most  important  in 
producing  these  results.  Sensitivity 
analyses  are  developed  in  a  series  of 
distinct  steps.  For  each  component 
analysis  in  the  overall  analysis,  critical 
input  parameters  are  identified  and 
reasonable  ranges  of  variation 
determined.  The  sensitivity  of  the  model 
to  changes  in  the  value  of  each 
important  parameter  is  then  estimated 
by  running  the  model  for  both  the  base 
case  and  die  standards  cases.  The 
results  of  the  sensitivity  analyses  are 
examined  to  determine  the  sensitivity  of 
die  forecasts  to  exogenous  variables 
and  assumptions  and  the  sensitivity  of 
die  difiierences  between  the  base  and 
standards  cases  (impacts  of  altonativa 
standards). 

a.  Questions  for  Public  Comment 

DOB  is  interested  fan  receiving 
comments  and  data  concerning  the 
acoHacy  and  woricabiiity  of  this 
methodcdogy.  Alsa  DOB  welcomes 
discussion  on  improvements  or 
alternatives  to  tUs  approach,  fai 
particular,  DOB  is  interested  fai 
gathering  data  on  die  incremental  costs 
of  improving  the  energy  efficiency  of 
dishwashers,  clothes  washers,  and 
clothes  dryers.  The  design  options  listed 
above  can  be  used  as  a  starting  point; 
however,  data  for  additional  design 
options  would  be  welcome. 

While  the  Department  has  been 
unable  to  identify  any  small 
manufacturers,  nevertheless,  for 
purposes  of  this  analysis,  small 
manufacturers'  costs  are  assumed  to 
equal  those  of  medium  manufacturers. 
The  Department  is  especially  interested 
in  learning  of  the  existence  of  such 
manufacturers,  and  in  obtaining  costing 
data  from  small  manufacturers  of  the 
products  imder  consideration. 

For  the  LBL  Residential  Energy  Model 
DOL  requests  interested  parties  to 
provide  historical  data  on  shipments 
and  average  efficiencies  by  class  for  the 
products  subject  to  the  proposed 
rulemaking.  Data  on  consumer  prices, 
and  on  the  mstallation  and  maintenance 
costs  of  these  a|^;>lia|iioes  are  also 
requested. 

The  manufacturer  analysis  needs  the 
financial  data  from  the  product  division 
level,  Le.,  dishwashers,  clothes  washers, 
and  clothes  dryers.  All  of  these  data  are 
available  at  the  firm  level,  but  firms  are 


typically  much  larger  dian  the  relevant 
division,  and  thus  firm  data  may  give  a 
misleading  indication  of  the  division's 

finances. 

An  income  statement  and  balance 
sheet  at  the  division  level  would  be 
most  helpful,  tf  this  is  not  available,  tiien 
data  on  the  following  variables  are 
considered  most  essential:  net  income, 
revenue,  selling  and  general  and 
administrative  expenses,  engineering 
expenses,  cost  of  goods  sold,  interest, 
taxes,  debt-to-equity  ratio,  net 
depreciable'assets,  net  assets,  capital 
investment,  and  long-term  debt. 

The  Department  also  would  welcome 
current  data  on  unit  sales  and  revenue 
for  the  industries  as  a  whole. 

b.  Comment  Procedure 

Interested  persons  are  invited  to 
submit  written  comments  to  DOE. 
Comments  should  be  identified  on  the 
outside  of  the  envelope  and  on  the 
documents  submitted  to  DOE  with  the 
designation  CE-RM-88-10.  Ten  copies 
are  requested  to  be  submitted.  All 
comments  received  by  the  date  specified 
at  the  beginning  of  this  notice  and  all 
other  relevant  information  will  be 
considered  by  DOE  before  the 
Department  continues  this  rulemaking 
proceeding.  Pursuant  to  10  CFR  1004.11, 
any  person  submitting  information 
which  he  or  she  beUeves  to  be 
confidential  and  exempt  by  law  fiom 
public  disclosure  should  submit  one 
complete  copy  of  the  document  and  five 
copies,  if  possible,  from  which  the 
information  believed  to  be  confidential 
has  been  deleted.  DOE  will  make  its 
own  determination  with  regard  to  the 
confidential  status  of  the  i^ormation 
and  treat  it  according  to  its 
determination. 

Factors  of  interest  to  DOE  when 
evaluating  requests  to  treat  as 
confidential  information  that  has  been 
submitted  include:  (1)  A  description  of 
die  item;  (2)  an  indication  as  to  whetiier 
and  why  such  items  of  information  have 
been  treated  by  the  submitting  party  as 
confidential,  and  whether  and  why  such 
items  are  customarily  treated  as 
confidential  within  the  industry;  (3) 
whether  the  information  is  generally 
known  or  available  from  other  sources; 
(4)  whether  the  information  has 
previously  been  made  available  to 
others  without  obligation  concerning  its 
confidentiality;  (5)  an  explanation  of  the 
competitive  injury  to  the  submitting 
person  which.would  result  fitim  public 
disclosure;  (6)  an  indication  as  to  when 
such  information  might  lose  its 
confidential  character  due  to  the 
passage  of  time;  and  (7)  whedier 
disclosure  of  the  information  would  be 
in  the  public  interest 


Issued  in  Washington.  DC  May  5, 1988. 

Donna  R.  Fitzpatrick. 

Assistant  Secretary,  Conservation  and 
Rene  wable  Energy. 

[FR  Doc  88-10978  Filed  5-17-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatration 

14  CFR  Part  39 

[Docket  No.  ea-NM  46  AD) 

Airworttilneaa  Directlvaa;  Empraaa 
BraziMra  da  Aoronautica  &A. 
(EMBRAER)  Modal  EMB-120  Sariaa 
Alrplanaa 

AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  Embraer 
Model  eMB-120  series  airplanes,  which 
currentiy  requires  a  change  to  the 
Airplane  Flight  Manual  (AFM) 
procedures  for  emergency/abnormal 
operations,  an  inspection  of  the  flap 
actuator,  and  replacement  of  the  flap 
actiiator,  if  necessary.  That  action  was 
prompted  by  a  report  of  an 
uncommanded  extension  of  the 
outboard  flap  actuator.  This  action 
would  require  the  installation  of  new 
and  improved  hydraulic  filters  in  the 
actuator  solenoid  valves,  actuator  inlet 
fitting,  and  flap  hydraulic  system;  and 
use  of  revised  AFM  operational 
procedures.  This  action  is  prompted  by 
results  of  an  investigation  of  the 
reported  incident  which  revealed  that 
hydraulic  fluid  contamination  caused 
malfunction  of  the  actuator  to  occur. 
This  condition,  if  not  corrected,  could 
lead  to  flap  asymmetry,  which  could 
result  in  loss  of  control  of  the  airplane 
during  a  critical  phase  of  flight 
DATE:  Comments  must  be  received  no 
later  than  July  7, 1988. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration.  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attii:  ANM-103).  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
46-AD,  17900  Pacific  Highway  Soutii.  C- 
68966.  Seattle.  Washington  98168.  The 
applicable  service  information  may  be 
obtained  fit)m  EMBRAER.  276  S.W.  34di 
Street  Fort  Lauderdale.  Florida  33315. 
This  information  may  be  examined  at 
die  FAA.  Northwest  Mountain  Region. 
17900  Pacific  Highway  South.  Seattie. 
Washington,  or  FAA.  Cential  Region. 
Atianta  Aircraft  Certification  Office, 
1669  Phoenix  Parkway,  Suite  210. 
Adanta.  Georgia. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  Trammell.  Systems  Branch 
(ACE-130A).  Atianta  Aircraft 
Certification  Office.  FAA,  Cential 
Region.  1669  Phoenix  Parkway.  Suite 
210,  Atlanta,  Georgia  30349;  telephone 
(404)  991-3020. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
aoove  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
tiiis  proposal  will  be  filed  in  die  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  die  FAA. 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attn:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-46-AD.  17900  Pacific 
Highway  Soudi.  C-68966,  Seattie, 
Washington  98168. 

Discussion 

On  June  19, 1987.  FAA  issued  AD  87- 
11-03.  Amendment  39-5663  (52  FR  24136; 
June  29, 1987),  applicable  to  all  Embraer 
Model  EMB-120  series  airplanes,  to 
require  certain  changes  to  the  FAA- 
approved  Airplane  Flight  Manual  (AFM) 
regarding  procedures  during  emergency/ 
abnormal  operations  involving  flap 
control  faults,  flap  disagreement  and 
flap  asymmetry;  inspection  of  the  flap 
actuator  and  replacement  of  the  flap 
actuator,  if  necessary.  That  action  was 
prompted  by  the  report  of  an  incident 
where  there  was  an  uncommanded  right 
outboard  flap,  full  deployment  during 
flight.  This  condition,  if  not  corrected, 
could  lead  to  loss  of  control  of  the 
airplane. 

Since  issuance  of  that  AD.  further 
investigation  was  conducted  to 
determine  the  cause  of  the  reported 
incident  Parker  Hannifin  Contitil 
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System  Division,  the  manufacturer  of  the 
flap  system  actuators,  has  conduded 
that  hydrauUc  fluid  contamination 
caused  the  malfunction  of  the  actuator. 
New  and  improved  filters  have  now 
been  developed  for  the  actuator 
solenoid  valve,  inlet  fitting,  and  flap 
hydraulic  system  that  will  improve 
filtration  of  the  hydraulic  fluid  and 
prevent  contamination  from  creating  the 
unsafe  condition  addressed  in  AD  87* 
11-03. 

EMBRAER  has  issued  Service  Bulletin 
120-027-0050.  dated  April  13, 1988.     , 
which  describes  procedures  for 
installation  of  a  filtration  design 
improvement  for  the  actuator  solenoid 
valve  which  will  prevent  contamination 
from  passing  by  the  filter  and  keeping 
the  solenoid  slug  from  seating  properly, 
Service  Bulletin  120-027-0042,  dated 
February  10, 1968,  which  describes    i 
procedures  for  installation  of  an 
actuator  inlet  fitting  filter  with  an 
improved  micron  rating  which  will     ' 
increase  the  filtration  into  the  actuator 
and  decrease  the  amount  of  , 

contamination  that  collects  on  the     | 
solenoid  screen:  and  Service  Bulletin 
120-027-0038,  dated  November  16. 1987, 
which  describes  procedures  for 
installation  of  in-line  filters  added  to  the 
airplane  flap  hydraulic  system  which 
will  improve  hydraulic  fluid  filtering. 

Additionally,  since  issuance  of  AD  87- 
11-03,  all  U.S.registered  Model  EMB- 
120  series  airplanes  have  been  modified 
to  include  thrae  new  failure  indicating 
lights  in  the  annunciator  paneL 
(Procedures  for  this  installation  are 
described  in  EMBRAER  Service  Bulletin 
120-031-0009.)  These  lighto  identify  the 
specific  flap  system  failure  that  has 
occurred,  and  thereby  aid  in  reducing 
the  pilot's  recognition  and  reaction  time 
for  corrective  action.  The  FAA-approved 
AFM  has  been  revised  to  incorporate 
the  procedures  required  by  AO  87-11-03, 
and  to  amend  those  procedures  as  they 
relate  to  the  use  of  this  new  failure 
indicating  light  installation.  This  AFM 
revision  is  identified  as  Revision  9  to 
AFM  120/794  and  Revision  14  to  AFM 
120/024. 

In  li^t  of  the  foregoing,  the  FAA 
proposes  to  supersede  AD  87-11-03  with 
a  new  AD  that  would  require 
installation  of  new  and  improved  filters 
in  tfie  actuator  or  solenoid  valve  and 
inlet  fitting,  and  installation  of  in-line 
hydraulic  filters  to  the  airplane  flap 
hydraubc  system,  in  accordance  wift 
the  EMBRAER  service  bulletins 
described  above;  and  would  reqidre  use 
of  the  most  recent  revision  to  die  FAA- 
approved  AFM.  The  FAA  haa 
determined  that  eceomptiahment  of 
these  actions  will  pcewsnt  the 


malfuncticm  of  the  actuators  caused  by 
hydraulic  fluid  contamination. 

This  airplane  is  manufactured  in 
Brazil  and  type  certificated  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regidations  and  die  applicaUe  bilateral 
airworthiness  agreement. 

The  CTA,  v^ich  is  the  airworthiness 
authority  for  Brazil,  has  notified  FAA 
that  it  plans  to  amend  its  Brazilian 
Airworthiness  Directive  No.  87-05-01, 
issued  October  17, 1987,  which 
addresses  this  same  subject,  to  require 
the  accompUshment  of  actions  similar 
those  proposed  in  this  Notice. 

It  is  estimated  that  40  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
Parker  Hannifin  has  indicated  that  it 
plans  to  supply  and  install  the  solenoid 
valve  and  inlet  fitting  for  each  actuator 
at  no  cost  to  operators.  Additionally,  the 
modification  for  die  hydraulic  system  in- 
line Ehet  is  to  be  supplied  at  no  cost  by 
the  manufacturer.  Therefore,  the  only 
cost  to  operators  would  be  the 
installation  of  the  flap  hydraulic  system 
in-line  filters.  It  would  take 
approximately  20  manhours  per  airplane 
to  accomplish  the  required  installation, 
and  the  average  labor  cost  would  be  $40 
per  manhour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $32,000. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  die 
authority  in  the  Federal  Aviation  Act  of 
1958.  as  amended  (49  U.S.C.  1301,  et 
seq.],  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject  Thus  in  accofdance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR 11034:  February  28. 1979):  and  it  is 
further  certified  under  the  criteria  of  tfie 
Regulatory  Flexibility  Act  diat  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  of  ttie 
minimal  cost  of  com|diance  per  airplane 
($801^.  A  copy  of  a  (kaft  regulatory 
evahuitioD  ptepered  for  this  ection  Is 
contained  in  the  regnlatory  dockeL 

List  of  Siil4«c(s  io  14  CFR  Part  30 

Aviation  safety,  Aircraft 


The  Proposed  AeModment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administratoe. 
the  Federal  Aviation  Administration 
proposes  to  amend  (  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  30.13)  as  follows: 

PART39-{AIIENOEO] 

1.  The  audiority  citation  for  Part  39 
continues  to  read  as  follows: 

Authgcity:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  lOeCg)  (Revised  Pub.  L  97-449, 
lanuaiy  12, 19B3];  and  14  CFR  11.88. 

S  39.13    [Amandsd] 

2.  By  superseding  AD  87-11-03. 
Amendment  39-5663  (52  FR  24136:  June 
29, 1987),  with  the  following  new 
airworthiness  directive: 

EmpiMa  Biaziliin  O*  Aeronautics  SA. 
(EMBRAER):  Applicable  to  all  Model 
EMB-120  series  airplanes,  certificated  in 
any  category.  Compliance  is  reqtiired  as 
indicated,  unless  previously 
accomplished. 
To  prevent  flap  asynuaetry  that  could  lead 
to  lose  of  control  of  the  airplane  in  a  critical 
phase  of  flight,  accomplish  the  foUowing: 

A.  Within  15  days  after  the  effective  date 
of  this  AD,  revise  the  FAA-approved 
Airplane  Fli^t  Manual  (AFM)  to  indude 
Revision  9  (for  EMB-120RT  AFM  120/794)  or 
Revision  14.(for  EMB-120  AFM  120/S24),  as 
applicable. 

B.  Within  90  days  after  the  effective  date  of 
this  AD  accompUsh  the  following: 

1.  Replace  the  flap  actuator  solenoid  valves 
with  new  valves  equipped  with  new  filters,  in 
accordance  with  Bmbraar  Servica  Bulletin 
120-027-0060,  datad  April  13, 1968: 

Z.  Replace  the  inlet  filter  fitting  of  the  flap  - 
actuatOTS,  in  accordance  with  Embraer 
Service  Bulletin  120-027-0042,  dated 
February  la  1988;  and 

3.  Install  in-line  filters  to  the  flap  control 
hydraulic  plumbing,  in  accordance  with 
Embraer  Servics  BuUettn  12(M)27-003B.  dated 
NovemlMr  IS,  19t7.  . 

C  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  wliich 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
AtlanU  Aircraft  Certification  Office,  FAA 
Central  Region. 

Note:  The  request  for  an  alternate  means  of 
compliance  should  be  forwarded  through  an 
FAA  Principal  Maintenance  Inspector  (FMI), 
who  may  add  any  comments  ami  then  send  it 
to  the  Atlanta  Certificatioa  Office. 

D.  Spedal  flight  permits  may  be  issued  ki 
accordance  widi  PAR  21.197  and  21.199  to 
operate  aiipiaiMS  to  a  base  in  order  to 
comply  wi^  the  requktments  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  abeady  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  EMBRAER.  276  SW.  34A 
Street  Port  Lauderdale.  Florida  33315. 
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These  docoments  may  be  examined  at 
the  FAA.  Northwest  Moontain  Region. 
17900  Pacific  Highway  South.  Seattle, 
Washington,  or  FAA,  Central  Region. 
Atlanta  Aircraft  Certificatioo  Office. 
1669  Hioenix  Parkway,  Suite  2ia 
Atlanta,  Georgia. 

Issued  in  Seattle.  Washington,  on  May  5. 
1988. 

Frederick  M.  Isaac. 

Acting  Director.  Northwest  Mountain  Region. 

(FR  Doc  88-11050  Filed  5-17-88:  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  Na  8S-AWP-3] 

Propoeed  Establishment  of  Red  Bluff, 
CA,  Control  Zone 

agency:  Federal  AviaUon 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  a  control  zone  and  extension 
at  the  Red  Bluff  Municipal  Airport,  Red 
Bluff,  CA.  The  intended  effect  is  to 
provide  controlled  airspace  for  aircraft 
executing  published  instrument 
approach  procedures  to  the  Red  Bluff 
Municipal  Airport 

DATE  Comments  must  be  received  on  or 
before  July  18. 1988. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Attn:  Manager, 
Airspace  and  Procedures  Branch,  AWP- 
530,  Docket  No.  88-AWP-3,  Air  Traffic 
Division,  P.O.  Box  92007,  Woridway 
Postal  Center,  Los  Angeles,  California 
90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel. 
Western-Pacific  Region,  Federal 
Aviation  Administration,  Room  6W14, 
15000  Aviation  Boulevard.  Lawndale, 
California. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager,  Airspace 
and  Procedures  Branch.  Air  Traffic 
Division  at  the  above  address. 
FOR  FURmm  INFORMATION  CONTACT: 
Daniel  K.  Martin,  Airspace  and 
Procedures  Specialist,  Airspace  and 
Procedures  Branch,  AWP-630,  Air 
Traffic  Division.  Western-Pacific 
Region,  Federal  Aviation  Admiidstration 
15000  Aviation  Boulevard.  Lawndale, 
California  90261,  telephone  (213)  297- 
1642. 
8UFPUEM0ITARY  INFORMATION: 

ilBvited 


Interested  parties  are  invited  to 


participate  m  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may^ desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particulariy  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  the 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  88-AWP-3."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Airspace  and 
Procedures  Branch,  Air  Traffic  Division, 
at  1500D  Aviation  Boulevard.  Lawndale, 
California  90261,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket 

AvaUability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace  and 
Procedures  Branch.  P.O.  Box  92007, 
Woridway  Postal  Center,  Los  Angeles, 
California  90009.  Commimications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  {  71.171  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  a  control  zone  and 
extension  at  the  Red  Bluff  Municipal 
Airport.  Red  Bluff,  CA,  to  provide 
controlled  airspace  for  aircraft 
executing  published  instrument 
approach  procedures  to  Red  Bluff 
Municipal  Airport.  Section  71.171  of  Part 


71  of  the  Federal  Aviation  Regulations 
was  republished  in  Handbook  7400.6D, 
dated  January  4, 1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibihty  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  13S4(a).  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12  1983);  14 
CFR  11.69. 

971.171    [Amended] 

2.  Section  71.171  is  amended  as 
follows: 

Red  Bluff,  CA  [NEW] 

Within  a  5-mile  radius  of  Red  Bluff  Municipal 
Airport.  Red  Bluff,  CA  (lat.  40*09^"  N.. 
122*15'05"  W.)  and  within  2  miles  each 
side  of  the  Red  Bluff  VORTAC IST 
Radial  extending  from  tlte  5-mile  radius 
zone  to  8  miles  south  of  the  VORTAC 

Issued  in  Los  Angeles,  California,  on  May 
5.198S. 
[acquaiina  L.  Smith. 

\Manager.  Air  Traffic  Division.  Western- 
Pacific  Region. 
(FR  Doc.  8S-110S1  Filed  5-17-88;  8:45  am] 
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14  CFR  Part  71 

[AJrapM*  Docket  Na  87-ASW-41] 

Proposed  Removal  of  Transition  Area; 
Carnegie,  OK 


agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
remove  the  transition  area  located  at 
Carnegie,  OK.  This  proposal  is 
necessary  since  the  standard  instrument 
approach  procedure  (SLAP)  to  the 
Carnegie  Mimicipal  Airport,  utilizing  the 
proposed  Carnegie  Nondirectional 
Radio  Beacon  (NDB),  has  been  canceled. 
The  Carnegie  NDB  is  not  being  installed 
as  previously  planned.  The  intended 
effect  of  this  proposed  action  is  to  return 
that  controlled  airspace  no  longer 
required  due  to  the  cancellation  of  the 
SIAP.  Coincident  with  this  action,  the 
status  of  the  airport  will  change  from 
instrument  flight  rules  (IFR)  to  visual 
flight  rules  (VFR). 

DATES:  Comments  must  be  received  on 
or  before  June  20, 1988. 
AOORESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Docket  No.  87-ASW-41,  Department  of 
Transportation.  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Southwest  Region,  Federal  Aviation 
Administration,  4400  Blue  Mound  Road, 
Fort  Worth.  TX. 

FOR  FURTHER  INFORMATION  CONTACT 

Bruce  C.  Beard,  Airspace  and 
Procedures  Branch,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530;  telephone:  (817)  624-5561.  j 

SUPPLEMENTARY  INFORMATION:  | 

Comments  Invited  i 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental,  i 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  hsted  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 


on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  87-ASW-41."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
conununications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received. 
All  conunents  submitted  will  be 
available  for  examination  in  the  Office 
of  the  Regional  Counsel,  4400  Blue 
Mound  Road,  Fort  Worth,  TX,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM'S 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Manager, 
Airspace  and  Procedures  Branch, 
Department  of  Transportation,  Federal 
Aviation  Administration,  Fort  Worth, 
TX  76193-0530.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being- 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
remove  the  transition  area  located  at 
Carnegie,  OK.  This  proposed  action  is 
necessary  based  on  the  fact  that  the 
SIAP  to  the  Carnegie  Municipal  Airport, 
utiUzing  the  proposed  Carnegie  NDB. 
has  been  canceled.  The  NDB  will  not  be 
installed,  requiring  the  cancellation  of 
the  SIAP  and  negating  the  need  for  a 
700-foot  transition  area.  Coincident  with 
this  action,  the  airport  status  will  change 
bom  IFR  to  VFR.  Section  71.181  of  Part 
71  of  the  Federal  Aviation  Regulations 
was  republished  in  Handbook  7400.6D 
dated  January  1, 1988. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  28. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 


routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  follows: 

PART  71-4  AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  10e(g) 
(Revised  Pub.  L  97-440,  January  12, 1983);  14 
CFR  11.60. 

971.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Caniegia,  OK  [Removed] 

Issued  in  Fort  Worth,  TX  on  May  4, 1988. 
Lany  LCraig 

Manager,  Air  Traffic  Division,  Southwest 
Region. 

[FR  Doc.  88-11052  Filed  fr-17-88;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttte  Assistant  Secretary  for 
Community  Planning  and 
Development 

24  CFR  Part  570 

[Docket  No.  R-88-1384;  FR  2500] 

UrtMn  Development  Action  Grant 
(UDAG);  Implementing  Prohtt>itions  on 
Use  of  UrtMn  Development  Action; 
Grants  for  Business  Relocations 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Proposed  rule. 

summary:  This  proposal  would  amend 
the  regulations  governing  Urban 
Development  Action  Grants  by  revising 
and  adding  new  text  to  the  existing 
provisions  pertaining  to  prohibitions  on 
the  use  of  UDAG  for  business 
relocations.  This  proposal  intends  (1)  to 
codify  HUD  policy  for  administering  the 
existing  statutory  and  regulatcHy 
prohibition  on  the  use  of  UDAG  funds 


for  speculative  projects  intended  to 
facilitate  the  relocation  of  businesses 
from  one  area  to  another  and  (2)  to 
implement  new  statutory  amendments 
wfaicb  prohibit  the  use  of  UDAG  funds 
for  projects  with  identified  intended 
occupants  likely  to  facilitate  the 
relocation  or  expansion  of  businesses 
from  UDAG  ehgiUe  jurisdictions, 
provide  for  appeal  of  adverse 
determinations,  and  for  assistance  for 
•individuals  adversely  affected  by 
prohibited  relocations. 

.DATES:  Comment  Due  Date:  June  17. 
1988. 

ADONCSS:  Interested  persons  are  invited 
to  submit  commftBts  to  the  Rules  Docket 
Clerk,  Office  of  General  Counsel  Room 
10276,  Department  of  Houskig  snd 
Urban  Development.  451  Seventh  Street. 
SW..  Washingtcm.  DC  ZptlO. 
Communications  riioidd  refier  to  the 
above  docket  number  and  tide.  A  copy 
of  each  cosmwminatiCTB  will  be  available 
'for  public  inq>ection  durtog  regular 
business  homs  at  die  above  address. 


FOR  further  MPORMATION  contact: 

Stanley  Newman.  Director.  Office  of 
Urban  Development  Action  Ckants. 
Room  728Z.  Department  of  Htmsing  and 
Urban  Devekjiment,  451  Seventh  Street, 
SW.,  Washii^on.  DC  204ia  (202)  756- 
6290.  (This  is  aot  a  toll-free  number.) 
tumamTARv  information:  Section 
119  of  the  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C 
5319),  au&orizes  the  Secretary  of 
Housing  and  Urban  Uevek>j;Hnent  to 
"make  urban  development  action  grants 
to  cities  and  counties  which  are 
experiencing  severe  economic  distress 
to  help  stimulate  economic  development 
activity  needed  to  aid  iiTeconomic 
recovery." 

Subsection  (h)  of  section  119  provides; 

(h)  No  assistance  may  b«  provided  under 
this  section  for  projects  intended  to  facilitate 
the  relocation  of  industrial  or  commercial 
plants  or  facilities  from  one  area  to  another, 
unless  the  Secretary  finds  that  the  relocation 
•does  not  significandy  and  adversely  affect 
the  unemployment  or  economic  base  of  the 
area  from  which  the  industrial  or  commercial 
plant  or  facility  is  to  be  relocated 

The  foregoing  prohibition  is  reflected 
in  the  UDAG  program  regulation  at  24 
CFR  670.456(c).  which  provides: 

(c)  Except  as  specified  herein,  no 
assistance  will  be  provided  for  protects 
intended  to  fadHtate  tlie  relocation  of 
industrial  or  commercial  plants  or  facilities 
bom  one  area  to  another,  unless  the 
.Secretary  finds  tiiat  such  relocation  does  not 
significantly  and  adversely  affect  the  level  of 
unemptojnDBnt  or  the  ecooomic  t>ase  of  the 
area  from  vrUeb  such  koduatrial  or 
commercial  plant  or  faciUty  is  to  be 
relocated.  However,  move*  mibia  a 


metropolitan  area  shall  not  be  subfect  to  tUs 
proviaioo. 

The  amended  sectim  119(h)  at  section 
51d  of  the  Housing  and  Community 
Development  Act  of  1987  (Pub.  L 100- 
242,  approved  February  5. 1968),  (1987 
Act),  contains  provisions  prohibiting 
assistance  to  projects  ivith  identified 
intended  occiqwnts  as  follows: 

(2)  Projects  wift  identified  intended 
occupants.  No  assistanoe  may  be  provided  or 
utilized  under  tUs  section  tor  any  project 
with  identififld  intended  occupants  that  is 
likely  to  facUitat»- 

(A)  a  relocation  of  any  operation  of  an 
industrial  or  commercial  plant  or  facility  or 
other  business  establishment — 

(i)  from  any  dty,  nii>an  coonty,  or 
idestifiabla  eofluiMmMy  dosoibed  in 
subsactioD  fp),  diatis  eligibte  for  assistance 
undor  tys  secttosK  and 

(ii)  to  the  dty.  utban  county,  or  idoatiflabk 
community  described  in  subooction  (p),  in 
which  the  project  is  located:  or 

(B)  an  expansion  of  any  OBoh  opocatkiB  tfiat 
results  in  a  reduction  of  any  soch  operation  in 
any  dty,  ooonty,  or  comonmlty  described  in 
subparagraph  (A)(i). 

(3)  Sigoifieant  and  adverse  efiect  Tha 
restrictioBs  ostablislied  in  paragraph  (2)  shall 
not  a]^  if  the  Secretary  detoimines  that  the 
relocation  or  eaqmnskm  does  not  signlficandy 
and  adversely  eniscft  the  enplojment  or 
ecoiKnic  base  of  tiM  dty,  coanty,  or 
community  froa  wUck  tiw  rriocatioo  or 
expansiao  ocrnrs 

L  Background 

The  Urban  Development  Action  Grant 
program  is  designed  to  encourage  new 
private  investment  in  cities  which  are 
experiencing  severe  economic  distress. 
Action  grants  are  available  to  carry  out 
a  wide  variety  of  economic  investment 
activities  which  increase  jobs  and  the 
tax  base  of  the  distressed  cities. 

Applications  for  action  grants  are 
submitted  to  and  reviewed  by  HUD 
every  two  months.  AppUcations  wdiich 
are  selected  by  HUD  in  the  competitive 
funding  rounds  receive  preliminary 
funding  approval  to  the  extent  funds  for 
assistance  are  available.  Following 
preliminary  approval  of  a  proposed 
project,  a  grant  agreement  is  executed 
by  the  recipient  city  and  HUD. 
Recipients  then  must  submit  "legally 
binding  commitments"  to  HUD  which 
demonstrate  that  public  and  private 
activities  necessary  for  the  project  will 
be  completed.  After  approval  of  the 
legally  bhiding  commitments  by  HUD.  a 
letter  of  credit  is  made  to  the  recipient 
city  against  which  it  may  draw  down 
grant  funds  for  the  project  in  accordance 
with  the  grant  apeement. 

Two  types  of  industrial  and 
commercial  projects  are  contained  in  the 
applicatioas  for  action  grant  funds:  (1) 
Injects  with  identified  intended 
occupants  and  (2)  speculative  projects  in 


which  the  occupants  (rf  all  or  a  portieo 
of  the  space  are  not  identified  at  die 
time  the  application  is  considered  for 
funding. 

In  applications  for  projects  widi 
identified  intended  occupants,  threshold 
findings  as  to  whether  a  relocation  is 
invc^ed  can  be  made  because  s  facility 
is  designed  and  developed  to 
specifically  service  an  identified 
business  hrm  which  is  to  move  from  an 
identified  existing  location.  However,  in 
applications  for  development  of 
speculative  space,  no  such  threshold 
findings  can  be  made,  although  the 
policy  coiuxms  of  not  assisting 
rekications  which  generated  the 
statutory  and  regulatory  prohibition 
remain  to  be  enforced.  When  the 
Department  learned  that  some 
speculative  projscts  involved  marketing 
of  the  specukdve  space  to  potential 
relocatees  from  nearby  areas,  HUD 
issued  a  Statement  of  Policy  concerning 
appIicatk>B  of  the  statutory  jMohibltion 
to  proposed  UDAG  projects  containing 
speculative  space,  50  PR  1506  (January 
11. 1986).  The  Statement  of  PoUcy  was 
designed  to  be  used  by  UDAG 
apidicants  as  s  guide  and  advisory 
interpretation  of  section  119(h)  as  it 
appUes  to  api^ications  for  deviBlopment 
of  speculatiTe  space. 

As  noted  in  the  Statement  of  Policy, 
the  Department  found  thet  if  certain 
elements  were  present  in  applications 
for  development  of  speculative  space  it 
was  reasonable  to  presume  that  a 
speculative  space  project  was  more 
likely  than  not  to  be  intended  to 
facilitate  a  relocation,  although  the 
identity  of  the  relocatees  may  not 
become  laiown  until  subsequent 
maiketing  of  the  speculative  space.  The 
necessary  elements  for  the  presumptions 
of  a  prohibited  relocation  and  a 
significant  and  adverse  effect  were:  (1) 
The  proposed  project  was  reasonably 
proximate  (i.e.,  within  50  miles)  to  an 
area  from  which  there  had  been  a 
significant  current  pmttem  of  movement, 
to  areas  reasonably  proximate  thereto, 
of  jobs  of  the  category  for  which  the 
speculative  space  is  appropriate;  (2) 
there  was  a  likelihood  of  a  continuation 
of  such  s  pattern;  and  (3)  the  area  from 
which  ti»  movement  of  jobs  had  been 
occurring  was  a  distressed  community 
as  defined  in  the  UDAG  regulations. 
However,  the  presumptions  of  a 
relocation  were  rebuttable  by  the 
applicant  U  not  rebutted  to  die 
Secretary's  satisfaction,  the  application 
would  not  be  approved.  The  Statement 
of  Policy  also  established  guidehnes  for 
use  in  the  applicant's  rebuttal  of  the        > 
presiunptions:  i.e.,  marketing  studies 
which  would  support  an  inference  that 


17726  Federal  Regi»ter  /  Vol.  53.  No.  96  /  Wedneaday.  May  18.  1988  /  Proposfed  Rules 


Federal  Regtoter  /  Vol.  53.  No.  96  /  Wedneaday.  May  18.  1988  /  Proposed  Rules 17727 


occupancy  of  the  speculative  space      { 
would  more  likely  result  firom  expansidn 
of  other  firms  in  the  area  outside  of  the 
proximate  distressed  community.  The 
marketing  studies  alone  would  not  be 
sufficient  to  overcome  the  presumption, 
but  could  be  supportd  by  covenants  and 
commitments  reasonably  adequate  to 
preclude  a  relocation  from  the 
proximate  distressed  community.  The 
covenants  and  commitments  would 
have  to  be  agreed  to  prior  to  preliminary 
approval  and  would  become  part  of  the 
grant  agreement  and  legally  binding 
commitments.  And  the  Secretary  would 
be  given  remedies  for  breach  of  the 
covenants,  including  prompt  repayment 
of  the  grant.  Finally,  the  Statement  of 
Policy  announced  guidelines  for 
threshold  amounts  of  speculative  space 
in  projects  for  the  presumptions  of  a 
prohibited  relocation  to  apply. 


(7)  What  factors  or  criteria  are  to  be 
used  by  the  Secretary  in  making  findings 
of  no  significant  and  adverse  effect? 

The  continuing  difficulties  led  to 
enactment  of  section  516  of  the  Housing 
and  Commonity  Development  Act  of 
1987,  quoted  above  to  add  new 
provisions  applicable  to  projects  with 
identified  intended  occupants  where  the 
projects  are  "likely  to  facilitate" 
relocations  of  business  operations.  By 
its  terms  it  is  to  apply  to  urban 
development  action  grants  that  have  not 
received  preliminary  approval  before 
the  date  of  enactment  (February  5, 1988). 
Yet  the  Secretary  is  given  60  days  to 
issue  regulations  needed  to  implement 
the  new  statutory  provisions.  We  have 
elected  to  issue  the  new  regulations  in 
the  form  of  a  proposed  rule  because  of 
the  inherent  and  indentifled 
complexities  in  this  matter. 


n.  Current  Issues  and  New  Legisladoq         III.  Proposed  Rule 


The  Department  continued  to  be       ' 
confronted  by  issues  in  interpretation 
and  enforcement  of  the  statutory  and 
regulatory  provisions  quoted  above, 
especially  with  respect  to  projects  with 
identified  intended  occupants.  In  some 
project  applications,  business  firms 
participating  with  the  UDAG  applicant 
city  would  offer  commitments  not  to 
relocate  the  operation  of  a  facility  it  was 
shutting  down  in  another  distressed 
community  so  that  there  would  be  no 
"relocation"  under  the  statute  and 
regulations.  And  the  meaning  and 
application  of  words  and  phrases  in 
section  119(h)  and  its  implementing 
regulation  quoted  above  continued  to 
cause  difficulties  in  following  the 
congressional  purpose  that  Federal 
UDAG  assistance  would  not  be  used  to 
facilitate  relocations  of  commercial  and 
industrial  faciUties  from  one  area  to 
another.  The  issues  include: 

(1)  What  thresholds  apply  to  find  a 
prohibited  relocation? 

(2)  What  portion  of  a  business  unit's 
operation  that  is  being  relocated 
amounts  to  a  prohibited  relocation? 

(3)  What  constitutes  unemployment  or 
job  loss  necessary  to  trigger  a  prohibited 
relocation? 

(4)  Are  covenants  and  commitments 
by  applicants  and  participating  parties 
useful  in  determining  whether  the 
threshold  of  a  prohibited  relocation  is 
met? 

(5)  What  is  the  meaning  of  "from  one 
area  to  another"? 

(6)  Is  the  Secretary  required  to  make 
determinations  that  there  is  no 
significant  and  adverse  affect  on 
unemployment  or  the  economic  base  of 
the  community  from  which  the  facility  is 
being  relocated? 


(A)  Applications  for  Development  of 
Speculative  Space 

The  proposed  rule  codifies  all  of  the 
guidelines  of  the  Statement  of  Policy, 
except  the  use  by  an  applicant  city  of 
covenants  and  commitments  to  rebut 
presumptions  of  a  prohibited  relocation. 

The  proposed  rule  provides  (1) 
determinable  circumstances  which 
would  create  rebuttable  presumptions 
that  a  proposed  speculative  project  is 
intended  to  facilitate  the  relocation  of 
an  industrial  or  commercial  plant  or 
faciUty  from  one  area  to  another  and 
that  such  relocation  will  also 
significantly  and  adversely  affect  the 
employment  or  economic  base  of  the 
area  from  which  the  relocation  will 
occur;  (2)  that  the  Secretary  is  not 
required  to  determine  whether  there  is  a 
significant  and  adverse  affect;  and  (3) 
threshold  proportional  amounts  of 
speculative  space  for  different  size 
projects,  below  which  the  presumptions 
do  not  apply. 

(BJ  Applications  for  Projects  with 
Identified  Intended  Occupants 

The  proposed  rule  provides:  (1) 
Criteria  for  determining  whether  a 
proposed  project  with  identified 
intended  occupants  is  likely  to  facilitate 
a  proscribed  relocation  or  expansion;  (2) 
criteria  for  determining  whether  such 
relocation  or  expansion  will 
significantly  and  adversely  affect  the 
employment  or  economic  base  of  the 
UDAG  eligible  jurisdiction  from  which 
the  relocation  or  expansion  will  occur; 
(3)  that  the  Secretary  is  not  required  to 
determine  whether  or  not  there  is  a 
significant  and  adverse  effect;  and  (^ 
criteria  to  be  used  by  the  Secretary  in 
determining  whether  there  is  a 


significant  and  adverse  effect,  if  the  '•'^■"  * 
Secretary  makes  such  a  determinaticm. 
The  proposed  rule  also  addresses  the 
geographic  area  in  which  the  prohibition 
is  applicable,  both  for  projects  with 
identified  intended  occupants  and  for 
speculative  projects.  It  provides  that  the 
prohibition  does  not  apply  to  relocations 
within  the  same  metropolitan  area.  This 
approach  is  based  on  the  legislative 
history  of  the  original  provisions  of  the 
business  relocation  prohibitions  and  the 
interpretation  the  Department  has  given 
to  it  over  the  ten-year  history  of  the 
UDAG  program.  In  explaining  the 
provision  in  H.R.  6655  which  became 
section  119(h),  the  House  Committee  on 
Banking,  Finance  and  Urban  Affairs 
stated  in  H.R.  95-236: 

The  committee  recognizes  that  stimulation 
of  private  investment  by  one  jursidiction  in  a 
metropolitan  area  may  in  some  instances 
result  in  the  loss  of  commercial  or 
employment  activity  in  another.  The 
disadvantaged  community  may  in  fact  be  the 
one  least  capable  of  retaining  its  economic 
base  and  be  most  in  need  of  ecMiomic 
development. 

Intra-MSA  Insulation  Against 
Prohibition 

Although  the  1987  Act  applies  the 
prohibition  in  the  case  of  identified 
intended  occupants  to  relocation  from  a 
UDAG-distressed  community  to  another 
UDAG-distressed  community,  there  is 
no  indication  in  the  1967  legislative 
history  that  the  Congress  intended  to 
change  the  Congressional  focus  on 
relocations  outside  the  same 
metropolitan  area.  Further,  since  the 
provisions  in  section  119(h)  dealing  with 
the  speculative  space  projects  are 
essentially  unchanged  by  the  1987  Act, 
the  Department  believes  the  thrust  of 
this  Congressional  intent  remains  in 
force.  The  Department's  longstanding 
regulatory  implementation  at 
S  570.456(c)  has  been  more  limited  than 
the  statement  in  the  1977  House  Report 
quoted  above.  While  the  House  Report 
only  discussed  moves  from  one 
metropolitan  area  to  another  (and 
theoretically  does  not  address  moves  to 
or  from  nonmetropolitan  areas  as  well 
as  moves  within  the  same  metropolitan 
area),  HUD's  ten-year  old  regulation  has 
been  limited  to  insulating  against  the 
prohibition  only  relocations  within  the 
same  metropolitan  area. 

Accordingly,  the  proposed  rule  would 
continue  not  to  apply  the  prohibition  to 
relocations  within  the  same 
metropolitan  area  (an  exception  which 
has  lesser  effect  in  the  case  of  identified 
intended  occupants  since  their 
relocation  from  non-UDAG  distressed 


conununities  are  not  prohibited 
anywhere). 

The  proposed  rule  also  provides  for 
appeals  to  the  Secretary  by  applicants 
adversely  affected  by  prohibited 
relocations  and  for  assistance  for 
individuals  adversely  affected  by 
prohibited  relocations. 

The  proposed  nde  also  requires  the 
project  developer  to  certify  diat,  to  the 
best  of  its  knowledge,  the  requested 
UDAG  funds  will  not  facilitate  any 
business  relocation  as  described  in 
S  570.456(c).  U  the  UDAG  fiinds  will 
facilitate  any  business  relocation,  a 
detailed  explanation  shall  be  provided. 

Findings 

A  finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
I960.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  Rules  Docket  Clerk  at  the  , 
above  address. 

This  nde  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  issued  by 
the  President  on  February  17, 1981. 
Analysis  of  the  proposed  rule  indicates 
that  it  does  not  (1)  have  annual  effect  on 
the  economy  of  $100  million  or  more;  (2) 
cause  a  major  inraease  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment  investment, 
productivity,  innovation,  or  the  abiUty  of 
the  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Ordinarily  the  Department  provides 
60  days  for  public  comment  on  proposed 
riilemakings.  However,  publication  of 
this  rule  has  been  delayed  by  the 
required  prepublication  review  under 
section  7(o)(2)  of  the  Department  of 
rtUD  Act  (42  U.S.C.  3535(o)(2))  and  the 
additional  legislative  review 
requirement  that  final  rules,  once 
published,  must  await  30  congressional 
session  days  to  take  effect  will  make  it 
difficult  for  the  Department  to  make  this 
rule  effective  during  calendar  1988.  (This 
is  because  imder  the  current 
congressional  schedule,  a  rule  must  be 
published  by  Ax  early  in  order  to 
'complete  its  30  session  day  review 
period  before  the  scheduled 
adjournment 

By  reducing  the  public  comment 
period  to  thirty  days,  the  Department 
hopes  to  have  adequate  time  to  take 
comments  into  account  and  produce  a 


final  rule  for  August  publication — thus 
assuring  the  rule  takes  effect  this  year. 

Under  the  Regulatory  FlexibiUty  Act 
(5  U.S.C.  601),  the  Undersigned  certifies 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  number  of  affected  small 
entities  would  not  be  substantial.  The 
funding  for  the  UDAG  program  has  been 
reduced  in  recent  years,  and  only  a 
small  portion  of  UDAG  applications 
contain  projects  which  involve 
prohibited  relocations. 

This  role  was  not  listed  in  the 
Department's  Seminannual  Agenda  of 
Regulations  published  on  April  25. 1988 
(53  FR 13854)  under  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act 

(The  Catalogue  of  Federal  Domestic 
Assistance  number  is  14.221-Urban 
Development  Action  Grants.) 

List  of  Subjects  in  24  CFR  Fart  570 

Community  development  block  grants. 
Grant  programs:  housing  and  community 
development  Loan  programs:  housing 
and  community  development  Low  and 
moderate  income  housing,  New 
communities.  Pockets  of  poverty.  Small 
cities. 

Accordingly,  24  CFR  Part  570  is 
proposed  to  be  amended  as  follows: 

PART  570— COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS 

1.  The  authority  citation  for  Part  570 
would  continue  to  read  as  follows: 

Authority:  Title  I,  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C.  5301- 
5320);  sec.  7(d)  of  the  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3535(d)). 

2.  Paragraph  (c)  of  S  570.456  would  be 
revised  to  read  as  follows: 

S  570.456    InsNgibto  activitiss  and 
Ibnitstlons  on  < 


(c)(1)  No  assistance  may  be  provided 
under  this  subpart  for  speculative 
projects  intended  to  facilitate  the 
relocation  of  industrial  or  commercial 
plants  or  facilities  from  one  area  to 
another.  The  provisions  of  this 
paragraph  (c)(1)  shall  not  apply  to  a 
relocation  of  any  such  plant  or  facility 
within  a  metropolitan  area. 

(i)  HUD  will  presume  that  a  proposed 
project  which  includes  speculative 
commercial  or  industrial  space  is 
intended  to  facilitate  the  relocation  of  a 
plant  or  facility  from  one  area  to 
another,  if  it  is  demonstrated  to  HUD's 
satisfaction  that 

(A)  The  proposed  project  is 
reasonably  proximate  (i.e.,  within  SO 
miles)  to  an  area  from  which  there  has 


been  a  significant  current  pattern  of 
movement  to  areas  reasonably 
proximate,  of  jobs  of  the  category  for 
which  such  space  is  appropriate;  and 

(B)  There  is  a  likelihood  of 
continuation  of  the  pattern,  based  on 
measurable  comparisons  between  the 
area  from  which  the  movement  has  been 
occurring  and  the  area  of  the  proposed 
project  in  terms  of  tax  rates,  energy 
costs,  and  similar  relevant  factors. 

(ii)  The  restrictions  established  in  this 
paragraph  (c)(1)  shall  not  apply  if  the 
Secretary  determines  that  the  relocation 
does  not  significantly  and  adversely 
affect  the  employment  or  economic  base 
of  the  area  from  which  the  industrial  or 
commercial  plant  or  faciUty  is  to  be 
relocated.  However,  the  Secretary  will 
not  be  required  to  make  a  determination 
whether  there  is  a  significant  and 
adverse  effect  If  sudi  a  determination  is 
undertaken,  the  Secretary  will  presiune 
that  there  is  a  significant  and  adverse 
effect  where  the  significant  pattern  of 
job  movement  and  the  likelihood  of 
continuation  of  such  a  pattern  has  been 
from  a  distressed  community. 

(iii)  The  presumptions  established  in 
accordance  with  this  paragraph  (c)(1) 
are  rebuttable  by  the  applicant. 
However,  the  burden  of  overcoming  the 
presumptions  will  be  on  the  applicant 

(iv)  The  presumptions  established  in 
this  paragraph  (c)(1)  will  not  apply  if  the 
speculative  space  contained  in  a 
commercial  or  industrial  plant  or  facility 
included  in  a  project  constitutes  a  lesser 
percentage  of  the  total  space  contained 
in  that  plant  or  faciUty  than  the 
threshold  amounts  specified  below: 


Stn  of  (riant  or  todMy 

Amount  of 
Speculative 

space 
(percent) 

0  to  50,000  sq.  ft 

10 

50,001  to  250,000  sq.  ft — 

250,001  to  1,000,000  aq.  ft 

S 
5 

1,000,001  Of  more  tq.  ft 

3 

(2)  Projects  with  identified  intended 
occupants,  (i)  No  assistance  may  be 
provided  or  utilized  under  this  subpart 
for  any  project  with  identified  intended 
occupants  that  is  likely  to  facilitate: 

(A)  A  relocation  of  any  operation  of 
an  industrial  or  commercial  plant  or 
facility  or  other  business  estabUshment 
from  any  UDAG  eligible  jurisdiction;  or 

(B)  An  expansion  of  any  operation  of 
an  industrial  or  commercial  plant  or 
facility  of  other  business  establishment 
that  results  in  a  substantial  reduction  of 
any  such  operation  in  any  UDAG 
eligible  jurisdiction. 
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The  provitioni  of  this  pangraph  (c)(2) 
shall  not  appJy  lo  a  reJocatioB  of  an 
operation  or  to  ao  eiqiuiaiQB  of  an 
operation  withki  a  outropolitan  ai«a. 
liie  provisions  of  this  paragrafih  (c)(2) 
shall  apply  only  to  projects  that  do  not 
have  speculative  space,  or  to  projects 
that  include  both  identified  intended 
occupant  space  and  speculative  apace. 

(ii)  Signincant  and  adverse  effect.  The 
restrictions  established  in  ttiis 
paragraph  (c)t2)  shall  not  apply  if  ^e 
Secretary  determines  that  the  relocation 
or  expansioB  does  not  signficandy  aod 
adversely  affect  die  employment  or 
economic  base  of  tfw  UDAG  etigiUe 
jurisdicttoo  from  wtiich  tiie  retocatioaor 
expansion  oocws.  However,  the 
Secretary  wiH  sot  be  reqatred  to  make  a 
detenninatiaB  wbether  Aen  is  a 
significant  and  adverse  effect  if  sack  a 
determination  is  uadettakea,  aawng  the 
factors  which  the  Secretary  wdl 
conaider  are: 

(A)  Whether  il  is  reaaooaUe  to 
anticipate  that  there  will  be  a  ■igwlfirnnt 
net  loss  of  jobs  in  the  plant  or  facility 
beiag  abaodoeed;  and 

(B)  Whether  an  eqaivafeat  pcodective 
nse  will  be  made  of  the  plant  or  facili^ 
being  ^Modoned  by  the  rdocating  or 
expanding  operation,  thus  creetiBg  ix> 
deterioration  of  ecanomic  base. 

(3)  Witfiin  90  days  foflewiqg  notice  of 
intent  to  withhold,  deny  or  cancel 
assistance  mider  parajpvpfa  (c)(1)  or  (2), 
the  applicant  may  appeal  IB  wvitkig  to 
tiie  oecreta^  me  unthholaing.  denial  or 
cancellation  ei  assistance.  Tne  applicant 
w31  be  notified  and  gjven  an 
oppoitiraity  wMna  a  prescribed  time  for 
an  informal  ooasdtation  regarcBng  the 
action.  i 

(4)  Assistance  for  individuals  j 
adversely  afiected  by  prohibited 
relocations.  (1)  Any  amount  withdrawn 
by,  recaptured  by.  or  paid  to  the 
Secretary  because  of  a  vi^ationfora 
settlement  of  an  alleged  violation]  ot 
this  section  (or  any  regulation  iaaeed  or 
contractual  provision  entered  into  to 
carry  out  this  section)  by  a  project  wiA 
identified  intended  occupants  wiU  be 
made  available  by  the  Secretary  as  a 
grant  to  the  UDAG  el^We  juiiscfiction 
from  which  the  operation  of  an 
industrial  or  commercial  plant  or  fadHty 
or  ofner  onsmess  entM*  iity  nyny  nt  was 
relocated,  or  in  wUdi  tiie  operation  was 
reduced. 

(ii)(A)  Any  ajMont  made  evaflaUe 
under  tUs  pva^aiiii  skaM  be  used  by 
the  graatae  le  aaaist  iadividitab  wiio 
weie  enployed  by  the  speratiaB 
involved  before  Hm  wJacetien  or 
redaction  aad  srlinsc  tmpkafmefA  or 
ternu  of  eaipJeyBeBttvere  advecaeljr 
affected  by  the  r^eealiaa  or  mdi 
The  assistance  shall  inchide  iob 


training,  iob  retisJmqg,  and  {ob 
placeaaert. 

(B)  H  any  amount  made  available  to  a 
grantee  under  this  paragraph  (c)(4)  is 
more  than  is  reqnired  to  provide  the 
assistance  desuibed  in  peragiaph 
(c)(4)(ii)(A).  the  grantee  shall  use  the 
excess  amoont  to  c«ry  out  comraimity 
deveioimient  activities  eligible  mder 
section  105(a)  of  the  Hoesing  and 
Community  Developaent  Act  of  1974. 

(iii)(A)  TTie  provisions  of  this 
paragraph  (cX4)  ri»B  be  applicable  to 
any  amount  withdrawn  by,  recaptured 
by,  or  paid  to  Ae  Secretary  nnder  this 
section,  including  any  amount 
withdrawn,  recaptured,  or  paid  before 
the  effective  date  of  this  paragraph. 

(B)  Grants  may  be  made  under  this 
paragraph  (c)(4)  only  to  the  extent  of 
amounts  provided  in  appropriation  Acts. 

(5)  For  purposes  of  this  section,  the 
following  definitions  appif: 

(i)  "Operatioa"  means  any  plaat, 
equipment,  facility,  substantial  number 
of  positions,  substantial  employment 
opportunities,  production  capacify.  or 
product  line. 

(iij  "Metrofwtitan  area"  sKaus  a 
metropoUtan  area  as  defined  in 
S  570.3(p)  and  which  consists  of  either  a 
freestaading  metropolitan  aiee  or  a 
primary  metropohtan  statistical  area 
where  both  primary  and  consolidated 
areas  exist. 

(iii)  "Likely"  means  probably  or 
reasonably  to  be  expected,  as 
determined  by  firm  evidence  such  as 
resolutions  of  a  corporation  to  close  a 
plant  or  facifity.  notifications  of  dosore 
to  collective  baigainiog  units, 
correspondence  and  notifications  of 
corporate  officials  relative  to  a  closure, 
and  sapportive  evidence,  audi  as 
newspaper  articles  and  notices  to 
employees  regarding  closure  of  a  plant 
or  facility.  Consultant  studies  and 
mariceting  studies  may  be  submitted  as 
supportive  evidence,  but  by  themselves 
are  not  firm  evidence. 

(iv)  "UDAG  eligible  iurisdiction" 
means  a  distressed  community,  a  Pocket 
of  Poverty,  a  Pocket  of  Poverty 
community,  or  an  identifiable 
community  described  in  section  119(p] 
of  the  Housing  aod  CoQunuoity 
Development  Act  of  1974. 

(t)  Notowthstanding  any  other 
provision  of  diis  subpart,  netyog  in  this 
subpart  may  be  aaoMmed  to  permit  an 
inferaace  or  rnnrledria  that  Ae  policy 
of  the  urbaa  development  actioB  grant 
pro-am  is  to  facititate  Am  fetacatiaa  of 
businesses  &t>m  one  area  to  another. 

3.  Section  a7VUia(c)CM)  wodri  he 
amended  to  add  aew  iiaiimmii  (xvi)  aa 

follOMTC 


SS70.458    Ml 


(c)"* 

(!«)••* 

(vi)  The  project  developer  must  certify 
that,  to  the  best  of  its  knowledge.  tb<} 
requested  UDAG  funds  will  not 
facilitate  any  business  relocation  as 
described  in  S  570.456(c).  If  the  UDAG 
funds  win  facilitate  any  business 
relocation,  a  detailed  explanation  shaU 
be  provided. 

Date:  April  U.1B8S. 
Jack  R.  ttokvla. 

General  Depmtjr.  Amistaat  Secretary  for 
Community  Planning  and  Development. 

[FR  Doc.  88-11107  Filed  fr-17-a8: 8:46  am] 
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ENVIROmyENTAL  PROTECTION 
AQEMCV 

48  CFR  Part  ISIS 

(FRL-337»^1 

Acquieltiow  HatKhHIon;  Otocloaure  and 
Uaa  «f  tafasHMAon  to  Ptaoaaoto 
D#«0f9  vOlMract  AWMv 

AQmev:  EnvinNUMalal  Prolactioa 
ACTION:  Proposed  Rnle. 


auMMJRv:  This  doeenent  proposes  a 
rule  regarding  the  Environmental 
Protection  Agency's  (B'A)  disclosare 
and  use  of  iirforraatioB  in  proposals 
before  contract  award.  Tlue  Federal 
Aequirition  Itegolation  (FAR)  gives  Q>A, 
as  well  es  ottier  execetive  agencies,  tiie 
authority  to  ose  aHemaie  prooeduies  to 
release  proposals  ootside  the 
Government  for  evahiation.  The 
auuoiity,  however,  must  be  in  agency 
regulations  that  implement  ^  FAR.  The 
intended  effect  of  this  action  is  to 
amend  the  EPA  Acqrdsitian  Regulation 
(EPAAR)  to  permit  the  tae  of  the 
alternate  procedures  in  the  FAR.  These 
alternative  procedures  will  allow  EPA  to 
obtain  the  opinion  of  ootside  experts  in 
evaniating  proposals  sidimitted  under 
EPA's  Small  Business  Innovative 
Research  Program. 

date:  Written  comments  should  be 
submitted  not  later  than  July  IB.  1B88. 
Aoomss:  Coauients  shMild  be 
addressed  to:  Procurement  and 
Contracts  Manageneat  DivtoiOB  (PM- 
214-F).  Environmental  Protectioa 
Agency,  401 U  Street  SW..  Waahiijtnn. 
DC  20«6a  Arm-.  Joaeph  Neaiaigut  Jr. 

Fow  wwiiiaii  ■wawwimwcdigACf; 

Joseph  Nemargnt  at  (aoag  <7S-07gQ.  ~    '' 


SUPPLCMENTARV  MRMIMATIpN: 

A.  Background 

Federal  Acquisition  Regulation 
15.413-1  provides  that  after  receipt  of 
proposals,  none  of  the  information 
contained  in  them  shall  be  made 
available  to  the  public.  FAR  15.413-2 
provides  that  Agency  regulations  may 
provide  for  the  alternate  procedures  in 
FAR  15.413-2  instead  of  the  procedures 
in  FAR  15.413-1. 

The  purpose  of  this  proposed  rule  is  to 
adopt  tiie  alternate  procedures  in  FAR 
15.413-2  for  EPA.  FAR  15.413-2  permits 
disclosure  of  proposals  outside  the 
Government  only  to  the  extent 
authorized  by.  and  hi  accordance  with 
the  procedures  in  FAR  I5.413-2(f).  This 
rule  also  retains  the  restrictions  relating 
to  release  of  proposal  information  in 
FAR  15.413-1,  paragraphs  (a)  and  (b). 
notwithstanding  adoption  of  the 
procedure  in  FAR  15.413-2. 

The  EPA  is  adopting  these  alternate 
procedures  in  order  to  obtain  the 
opinion  of  outside  experts  in  evaluating 
proposals  submitted  under  EPA's  Small 
Business  Innovative  Research  Program. 
The  EPA  may  also  rely  on  the  teduiical 
expertise  of  non-Federal  employees  in 
evaluating  other  types  of  proposals 
requiring  a  high  level  of  detailed 
expertise,  especially  in  areas  of  complex 
and  constantly  changing  technology. 

B.  Executive  Order  12291 

OMB  Bulletin  No.  85-7,  dated 
December  14, 1984,  establishes  the 
requirements  for  Office  of  Management 
and  Budget  (OMB)  review  of  agency 
procurement  regulations.  This  regulation 
does  not  fall  within  any  of  the  categories 
cited  in  the  Bulletin  requiring  Office  of 
Management  and  Budget  review. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  proposed  rule 
does  not  contain  information  collection 
requirements  which  require  the  approval 
of  OMB  under  44  U.S.C.  3501  et  seq. 

D.  Regulatory  Flexibility  Act 

The  EPA  certifies  that  this  rule  does 
not  exert  a  significant  e<:onomic  impact 
on  a  substantial  number  of  small 
entities.  The  rule  permits  EPA  to 
exercise  its  authority  under  the  FAR  to 
release  proposals  outside  the 
Government  for  evaluation.  The  rule  has 
no  impact  on  the  EPA  Source  Selection 
Procedures  in  4B  CFR  Subpart  1515.6. 

List  of  Subjects  in  48  CFR  1515 

Government  procurement.  Contracting 
by  negotiation  authority. 

For  the  reasons  set  out  in  the 
preamble.  Part  1515  of  Title  48  Code  of 
Federal  Regulations,  is  proposed  to  be 
amended  as  follows: 


PART  151S-{AMENDED] 

1.  The  authority  citation  for  Part  1515 
continues  to  read  as  follows: 

Authority:  Sec.  20S(c).  63  Stat  390,  as 
amended.  40  U.S.C.  466(c). 

2.  Section  1515.413  is  added  to  read  as 
follows: 

1515.413    Dtodosurs  and  use  of 
information  before  award. 

(a)  Contracting  Officers  shall  follow 
the  Alternate  II  proposal  evaluation 
procedures  in  FAR  15.413-2. 

(b)  After  receipt  of  proposals,  none  of 
the  information  contained  in  them  or 
concerning  the  number  or  identity  of 
offerors  shall  be  made  available  to  the 
public  or  to  anyone  in  the  Government 
not  having  a  legitimate  interest  In  the 
event  an  outside  evaluation  is  to  be 
obtained,  information  in  proposals  or 
information  concerning  the  number  or 
identity  of  offerors  shall  be  disclosed 
only  to  the  extent  authorized  by  and  in 
accordance  with  the  procedures  of  FAR 
15.4l3-2(f)  and  these  regulations, 
1515.413. 

(c)  During  the  preaward  or 
preacceptance  period  of  a  negotiated 
acquisition,  only  the  contracting  officer, 
the  contracting  officer's  superiors  having 
contractual  authority,  and  others 
specifically  authorized  shall  transmit 
technical  or  other  information  and 
conduct  discussions  with  prospective 
contractors.  Information  shall  not  be 
furnished  to  a  prospective  contractor  if, 
alone  or  together  with  other  information, 
it  may  afford  the  prospective  contractor 
an  advantage  over  others  (see  FAR 
15.610,  Written  or  oral  discussion). 
However,  general  information  that  is  not 
prejudicial  to  others  may  be  furnished 
upon  request 

(d)  The  Chief  of  the  Contracting  Office 
(CCO)  is  the  designated  offidal  to  make 
the  decision  as  provided  by  FAR  15.413- 
2(f)(1). 

(e)  The  Contiacting  Officer  shall 
submit  a  wnitien  determination  to  the 
CCO  whenever  the  use  of  FAR  15.413- 
2(f)  procedures  is  contemplated. 
Following  CCO  approval,  proposals  may 
be  released  to  non-Government 
employees  for  review  and  evaluation 
consistent  with  the  provisions  of  FAR 
15.413-2(f)(2)-(5). 

(f)  The  following  writien  certification 
and  agreement  shall  be  obtained  from 
the  non-Government  evaluator  prior  to 
the  release  of  any  proposal  to  that 
evaluator 

Caitificatioa  on  the  Use  and  Disclosure  of 
Propoaals 

RFP# 

Offeror  


1. 1  hereby  certify  tiiat  to  the  best  of  my 
knowledge  and  belief,  no  conflict  of  interest 
exists  that  may  diminish  my  capacity  to 
perfonn  an  impartial,  technically  sound, 
objective  review  of  tills  proposal(sl  or 
otiierwise  result  in  a  biased  opinion  or  unfair 
competitive  advantage. 

2. 1  agree  to  use  any  proposal  infonnation 
only  for  evaluation  purposes.  I  agree  not  to 
copy  any  infonnation  from  the  proposal(s),  to 
use  my  best  efTort  to  safeguard  such 
infonnation  physically,  and  not  to  disclose 
the  contents  of  nor  release  any  infonnation 
relating  to  the  proposal(8)  to  anyone  outside 
of  the  Source  Evaluation  Board  assembled  for 
this  acquisition  or  individuals  designated  by 
the  Ck)ntracting  Officer. 

3. 1  agree  to  return  to  the  Government  ail 
copies  of  proposals,  as  well  as  any  abstracts, 
upon  completion  of  the  evaluation. 

(Name  and  Organiution) 

(Date  of  Execution] 
(End  of  Certificate) 

(g)  The  Contracting  Officer  shall  place 
the  Government  Notice  for  Handling 
Proposals  (FAR  15.413-2(e))  on  the  cover 
pages  of  all  proposals  upon  their  receipt 

3.  Section  1515.604-70(a)  is  amended 
by  adding  a  sentence  to  the  end  of  the 
paragraph  to  read  as  follows: 

1515.604-70    Personal  conflicts  Of  interesL 

(a)  *  *  *  In  the  event  an  outside 
evaluation  is  to  be  obtained,  non- 
Government  employees  may  participate 
only  if  the  procedures  in  FAR  15.413-2(f) 
and  1515.413  are  followed. 


Date:  April  28, 1988. 
GJM.Katx. 

Acting  Director,  Office  of  Administration. 

(FR  Doc.  88-10720  Filed  S-17-68: 8:45  am] 
imiiMfl  cooc  I 


DEPARTMENT  OF  JUSTICE 

48  CFR  Part*  2801. 2810. 2852  and 
2870 

[Justice  Acquisition  Cire.  •7-3) 

Acquisition  Raguiationa; 
Nondtacfiwlnation  on  ttw  Basia  of 
Handicap  In  Programa  or  Actlvitlaa 
Pai  f oi  n wd  by  Contractors 

agency:  Office  of  tiie  Procurement 
Executive,  Justice  Management  Division, 
Justice.  , 

action:  Proposed  Rule. 

aiMMlARY:  The  Department  of  Justice 
intends  to  amend  the  Justice  Acquisition 
Regulations  (JAR),  48  CFR,  Chapter  28, 
to  add  a  new  clause  in  Part  2852  and  a 
new  Part  2870  to  implement  the 
requirements  of  section  504  of  the 
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RehabilkBtixMi  Act  of  1973,  as  nmanAxi^ 
which  jicdubils  discdiaimtian  oa  the 
basis  (Mf  handicap  ia  \ 
activities  fimxhirtad  by  J 
Executive  ■gmciti  aad  the  ilaited 
Stales  Psatal  Servtee  (29  U-SjC  7M). 
Because  the  Departmeat  of  Imtice  fDO}] 
relies  on  contrecton  to  peifonn  selected 
agency  activHiea,  conipliaiice  with 
section  SIM'S  prohibitions  would  be 
fadlitaled  by  iacorpocation  of 
appcopiiale  coniract  dauaes  iato  DOi 
contracts.  This  proposed  rale,  thcicfeie. 
makes  ctesf  that  Dbj'smgahitions 
implrnsmlino  seotka  SM  ia  ptoyeais  or 
activities  conducted  by  D(^  fX  CFR    i 
Part  30}  eppnes  to  siks  pro^raois  or 
activities  perfbnned  by  contt  acton.  Hie 
proposed  rule,  however,  provides 
expedited  alternative  mmplni** 
procedures  in  addition  to  those  found  hi 
28  CFR  Part  39.  Alternative  mmplaint 
procedures  administered  by  the  DOJ 
contracting  officer  are  authorized 
becaase  a  coaiplaint  iavolviqg  a  DO] 
contracted  atHvkg  is  sidqect  lo  the 
reoieiSes  available  in  the  ooatraet  and 
in  the  Federal  Acqwisitioa  Regulations 
(FAS)  ia  addition  to  the  reaaedies 
available  ander  28  CFR  Part  19.  The 
availability  of  Miaaaaiy  prooeduies  is 
important  particularly  when  activities 
petianaad  by  coaOiaetan  are  of  short 
duration,  such  as  training  psogDaaia  or 
conferences,  and  an  i«fnr»iiil  and 
expeditious  procedure  to  resolve 
complaints  is  desirable.  The  proposed 

rule  allows  de  novo  mnaiAfraimn  of  g 

complaint  adjudicated  by  the 
conbvcting  ofBcer  under  the  complaint 
procedures  set  forth  in  28  CFR  Part  39.  A 
complainant,  however,  may  elect  to 
bypass  the  sure  ezpediliaiis  prooedores 
provided  in  this  proposed  rule  and  file  a 
compla'mt  directly  under  28  CFR  Part  39. 
In  addition,  this  proposed  nde  also 
makes  editorial  oofrectioBS  ia  Parts  2891 
and  2810. 

date:  To  be  assnred  of  consideration, 
comments  must  be  received  by  June  17. 
1988. 

ADORESS:  Interested  parties  should 
submit  written  comments  to:  W.L  Vaim, 
Procurement  Executive,  Justice 
Management  Division.  Boom  6496. 
Patrick  Henry  Building.  U.S.  Oepartaent 
of  Justice.  Washington.  DC  2953a  Please 
cite  Justice  Acquisition  Circular  QACJ 
87-3  in  any  correspondence  related  to 
this  propaaed  nde. 


procurement  regalatians  bom  seview 
under  Executive  Order  12291  except  for 
selected  areaa.  Hie  exei^itiflB  appl^  to 
this  rule.  The  Oepartment  of  fastioe 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  enUties 
under  the  Raguiatory  Flexihili^  Act  (5 
U.S.C  601-612). 

List  of  Subjects  hi  48  CFR  Parts  2801. 
2810, 2852  as 


partidpantai  Fedeed  penonaei  or 

members  of  the  pubhc. 


Civil  Rights.  Govemoent 
procurement.  Handicapped. 

Hsny  H.  FHckinff. 

Amintnnt  A  Uamey  CeaemJfor 
Adminiatratiaa. 

For  the  leaaons  set  oat  ia  the 
preaadile.  Title  48.  Ghapier  28  of  the 
Code  of  Fedenl  Ragalfl^ans  ^3Il|  is 
propaaed  to  be  asM^aiwl  as  bM.tfnm. 

The  audwiity  dtation  for  48  CFR  Parts 
2801, 2810.  coattauee  to  read  as  foUows: 

Airfhority:  28  U:S.C  51ft  40  U.S.C  486(0):  28 
CFR  aTfifj)  and  o.ra(j). 


AflTMEMTOF 


KfMM  COVTACTt 
W.L.  Vann.  Procurepient  Executive, 
Justice  Management  Division.  202-272- 
8354  or  202-^2-4091{lT)D). 

Director,  Office  of  Manageawnt  and 

Budget,  by  nemoraadHu  dated 
Decenhei  U  1984,  exenpled  agency 


PART  2901 

JUSTICE 
SYSTEM 

2801.603   lAmendad] 

1.  In  sectioa  2801^03.  paragraphs  (c) 
(2Uii).  {3)(ii)  and  j4Mii]  are  aoaended  by 
revising  the  cite  "ZaOiJUnitf'  to  read 
"280L603(e}." 

2.  In  sectioa  280L6a3  paragraph 
(e)(l){v)  is  aawnried  by  revisiag 
"Contact"  to  read  "Contract" 

PART  2810-6PECIFiCATlONS, 
STANDARDS  AND  OTHER  PURCHASE 
DESCRIPTIONS 

3.  In  the  table  of  contents,  Ae  entry 
2810.004-78  "^and  name  of  eqaaP 
purchase  description  is  amended  by 
revising  "of  to  "or." 

PAAT  28S2-«)LICITATION 
PROVISIOMS  itflD  CONTRACT 
CLAUSES 

4.  The  authority  citation  for  Part  2BS2 
is  revised  to  read  as  follows: 

Authority:  a  U.SJC.  51ft  20  U.SiI  7M;  40 

usxi  4n(c):  28  cut  arsti):  28  CFR  arB(i) 

and  28  CFR  Part  aa 

5.  Section  2852.270-1  is  added  to  read 
as  follows: 

28S2.27a-1 

basis  af  iMBtfev  hi  DM  I 
sctMtiaa  partonnad  ty  contractors. 

As  preacnbed  m  2B7tt.lM.  hisert  the 
following  clause  in  all  solicitatioaa  aad 
contracts  where  the  agency  program  or 
activity  performed  by  contract  provides 
an  aid,  benefit  or  service  to  applicants. 


Noodiscriainalfaw  M  tte 
fa  DOf  ftwyiiiM  tm  AOMUm 
Contractan 

In  the  peitfanMBoe  of  Ait  coatmct  the 
contractar  ayaca  at  f oUmiw: 

{A)PartiripaUtm  The coalractarihall take 
appnpriate  slept  to  ensure  thai  qualified 
han<!Bcapped  personi  aw  aSbrded  wjual 
opportunities  to  participate  In  and  benefit 
firom.  DO)  pisgramt  or  activifiet  perfbnned 
unoer  tint  contract. 

(1|  Flo  4|ttaRieu  nanoiGBpped  perton  ihall, 
on  lis  basis  of  huiAGap,  be  exdaded  from 
partidpaSian  ia.  or  be  daniad  dw  beMfita  of, 
or  otherwite  be  snhjwrSSd  to  diacrimiaaltaa 
iinrinf  ths  triiiaif  is  |Siij— t  inmii  liirl  iii 
aresakoftUsoeetracL 

(2)  The  fiODtnctor  ia  previdiag  anjr  aid. 
boiefit  or  sendee,  whether  diiacUjr  or  through 
lubcoBtracts  or  other  sirangemeatt  auy  aot 
on  the  basis  of  hanAcap: 

(i)  Deny  a  qaalffied  handicapped  person 
the  opportunity  to  participate  in  or  lienefit 
uoni  tne  era.  oeBelK.  or  tennoe: 

(uj  Alioia  a  qaeiHWO  tiaiMaffappfld  perton 
an  apportaaity  la  participate  ta  arbewcfit 
froBi  the  akl  baaeAt.  or  aafvica  that  it  Bot 
equal  to  that  afcrdad  odian; 

{m  Pravide  V  VfmH&aA  haadicaived 
perton  with  aa  aid.  haaafit  or  sarWua  that  it 
not  at  eOecdva  ia  aSoidiiv  equal  opportuatty 
to  obtain  the  tame  result,  to  fain  IIm  taiae 
benefit  or  to  reach  the  tame  level  of 
achievement  as  that  provided  to  others: 

(iv)  Provide  differefit  or  separate  aid. 
benefitt,  or  tervice  la  haadioayped  pestoat 
or  to  any  class  of  handicapped  penons  than 
is  provided  to  o^rt  uidest  tudi  action  it 
necessary  to  provide  quaHfied  iiaadieapped 
pertoaa  with  aid.  benefits,  or  servioes  diet 
are  at  efiediwe  at  thote  provided  to  olfaen: 
or, 

(v)  Otherwite  hmit  a  qui^fied  handicapped 
pertaa  in  dw  eaioymeat  of  any  right, 
privilege,  advantage,  or  <^]partuDity  aajoyed 
by  othert  receiving  die  aid,  benefit  or 
tervice. 

(3)  The  contractor  may  aot  deny  a  qualified 
handicapped  person  the  c^portunity  to 
participate  in  programs  or  activities  that  are 
not  tepaiate  or  different,  despite  the 
e^dttence  of  peiuiissihiy  separate  or  difierent 
programs  or  activities. 

(4)  The  contractar  may  aot  directly  or 
through  contractual  or  other  arrangements, 
utilize  crilafia  or  oicltiodB  of  admiaittration 
the  parpoae  ar  afiect  af  wUdi  woaid: 

(i)  Subjeol  Qaaiififd  hnndiiiiqipBd  pertoat 
to  d^tcriminitiaa  on  the  baait  of  haaihcap;  or. 

(iij  Oeltat  or  tiihttantiaHy  iaipair 
accomplisliment  af  the  objectives  of  the 
program -or  activity  with  respect  to 
hanflScappad  persons. 

(5)  \n6  contractor  may  not,  in  determining 
the  site  or  htca^on  of  a  faciHiy.  malce 
selections  the  puipaae  «r  efiiect  of  which 
would: 

(i)  Bwdiide  bandicsppad  pertoat  from. 
deny  them  tlie  benefitt  td.  or  otfaerarite 
tubject  them  to  ditcrimiaation  under  the 
program  or  activity  conducted  by  the 
contractor  or, 


(ii)  Defeat  or  tubttautially  impair  the 
accompKthment  of  the  objectivet  of  the 
program  or  activity  with  retpect  to 
handicapped  pertoat. 

(6)  The  exdntioa  of  nonhandicapped 
persoos  from  the  benefits  of  a  program 
limited  by  Federal  statute  or  executive  order 
to  handicapped  peisont  or  the  exdution  of  a 
specific  class  of  handicapped  persons  from  a 
program  limited  by  Federal  statute  or 
executive  order  to  a  different  dass  of 
handicapped  persons  it  not  prohibited  by  thit 
contract 

(7)  The  contractor  thaU  administer 
programs  and  activities  in  the  moat 
integrated  setting  appropriate  to  the  needs  of 
qualified  handicapped  persons. 

(b)  Coaununications.  The  contractor  shall 
talce  appropriate  steps  to  ensure  effective 
communications  with  applicants, 
participants.  Federal  personnel,  and  members 
of  the  pubha 

(1)  The  contractor  shall  furnish  appropriate 
auxiliary  aids  where  necessary  to  afford  a 
handicapped  person  an  equal  opportunity  to 
participate  in.  and  eiqoy  the  benefits  of,  a 
program  or  activity  conducted  liy  the 
contractor. 

(i)  In  determining  what  type  of  auxiliary 
aid  is  necessary,  the  contractor  shall  give 
primaiy  consideration  to  the  requests  of  the 
handicapped  person. 

(ii)  The  contractor  need  not  provide 
individBaUy  prescribed  devices,  readert  for 
personal  use  or  study,  or  other  devices  of  a 
personal  nature. 

(2)  Where  the  contractor  communicates 
with  applicants  and  benefidaries  by 
telephone,  telecoaanunication  devices  for 
deaf  persons  (TDD's)  or  equally  effective 

tf  iecommaiiicati(ni  sjrstems  shall  be  used  to 
communicate  with  persons  with  impaired 
hearing. 

(3)  "Hie  contrador  shall  ensure  that 
interested  persons,  faichiding  persons  with 
impaiied  vision  or  hewing,  can  (^tain 
information  as  to  the  existence  and  location 
of  accessible  senricet,  activities,  and 
facilities. 

(4)  The  contractor  shall  provide  tignt  at  a 
primary  entrance  to  each  of  its  inaccessible 
facilities,  directing  users  to  a  location  at 
which  they  can  obtain  information  about 
accessible  fadlities.  The  international  symbol 
for  accestibility  thall  be  naed  at  each 
primary  entrance  of  an  acceatible  fadlity. 

(5)  If  the  contractor  believet  that  an  action 
required  by  this  section  would  fundamentally 
alter  the  program  or  activity  or  would  result 
in  undue  financial  and  administrative 
burdens,  the  contractor  shall  notify  the 
contracting  officer.  The  contracting  officer 
may  request  a  determination  from  the 
Associate  Attorney  General,  pnrtaant  to  28 
CFR  30.ieo(d)  that  the  alteration  wouU  retult 
in  a  fundamental  alteration  or  in  undue 
financial  and  administrative  burdena.  If  the 
Attociate  Attorney  General  maket  tuch  a 
determination,  the  contractor  and  the 
oumtrading  officer  thall  negotiate  revisions  to 
the  contract  to  specify  what  actions  are 
reqotred  te  ensaie  dmt  to  dw  maxiraam 
e?iteat  poatibie,  handicapped  petsona  receive 
die  benefita  aad  aervloes  of  the  program  or 
activity. 

(c)  Program  accusibiJrty.  Qicapt  as 
oitlurwite  provided  ia  (2)  balew.  ao  qualified 


handicapped  perton  thalL  becauae  the 
contractor't  facilities  are  inaccettible  to  or 
unusable  by  handicapped  peisont,  be  denied 
the  benefits  of,  be  excluded  from 
partidpation  in,  or  otherwise  be  subjected  to 
discrimination  in  the  performance  of  a  DOJ 
contraded  program  or  activity. 

(1)  If  any  fadlity  used  in  the  performance 
of  this  contrad  is  not  readily  accessible  to 
^nd  usatde  by  handicapped  persons,  the 
contractor  shisll  make  the  program  or  activity 
readily  accessible  to  and  usable  by 
handicapped  persona  through  tuch  meant  as 
reassignment  of  services  to  accessible 
buildings,  assignment  of  aides  to 
t>enefidarie8,  delivery  of  services  at  alternate 
accessible  sites,  or  any  other  effective 
methods. 

(2)  If  the  contractor  believes  that  an  action 
required  by  this  section  would  fundamentaOy 
alter  the  program  or  activity  or  would  result 
in  undue  finandal  and  administrative 
burdens,  the  contrador  sbaD  notify  the 
contracting  officer.  The  contracting  officer 
may  request  a  determination  from  the 
Associate  Attorney  General,  pursuant  to  28 
CFR  39.150(a)(2).  that  the  action  would  result 
in  a  fundamental  alteration  or  in  undue 
financial  and  administrative  burdens.  If  the 
Associate  Attorney  General  makes  such  a 
determination,  the  contractor  and  the 
contracting  officer  shall  negotiate  revisions  to 
the  contract  to  specify  what  actions  are 
required  to  ensure  that  handicapped  persons 
receive  the  benefits  and  services  of  the 
program  or  adivity. 

(3)  The  contractor  shall  not  under  any 
circumstance  obligate  any  funds  under  this 
contract  for  the  alteration  or  construction  of 
facilities  without  the  prior  written  permission 
of  the  contracting  officer. 

(d)  Noncompliance.  Failure  to  comply  with 
the  requirements  of  thit  clause  and  the 
provisions  of  287ai03  regarding  compUance 
procedures  may  result  in  this  contract  being 
subject  to  the  remedies  contained  in  the 
Federal  Acquisition  Regulations  48  CFR 
Chapter  1,  inclnding  suspension  of  payments, 
suspension  or  termination  of  the  contract 
and  consideration  by  the  contracting  offices 
of  the  protective  remedies  in  48  CFR,  Chapter 
1,  Pari  9  regarding  debarment  and 
suspension. 

(e)  Subcontracts.  The  Contractor  shall 
include  the  terms  of  this  dause  in  all 
subcontracts  awarded  under  this  contract 
(End  of  Clause] 

January  1968 

8.  Part  2870  is  added  to  read  as 
follows: 

PART  2870— NONDISCRIMINATION  ON 
THE  BASIS  OF  HANDICAP  IN 
DEPARTMENT  OF  JUSTICE 
PROGRAMS  OR  ACTIVITIES 
PERFORMED  BY  CONTRACTORS 

287ai00    Scope  of  part 
2870101    Policy. 
2870.102    AppUcatioa 
287ai03    Compliance  procedures. 
287aiOt    Confract  clause. 
Aoihefl^.  20  U&C  7»t(  28  cm  Pert  391 


2878.198    Scopaafpart 

This  part  prescribes  policies  and 
procedures  for  implementing  section  504 
of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  794J,  which 
prohibits  discrimination  on  the  basis  of 
handicap  in  programs  or  activities 
conducted  by  Federal  Executive 
agencies  and  the  United  States  Postal 
Service,  in  programs  or  activities  of  the 
Department  of  Justice  [DOJ]  that  are 
performed  by  contractors.  This  part  only 
addresses  requirements  for  the 
provision  of  services  by  contractors  in 
programs  or  activities  conducted  by 
DOJ.  It  does  not  address  requirements 
under  section  503  of  the  Act  (29  U.S.C 
793)  regarding  the  employment  of 
individuals  with  handicaps  by 
contractors  [see  FAR  Subpart  22.14). 

2870.101    PoRcy. 

Section  504  of  the  Rehabilitation  Act 
of  1973.  as  amended,  prohibits 
discrimination  on  the  basis  of  handicap 
in  any  program  or  activity  conducted  by 
Federal  Executive  agencies  and  the 
United  States  Postal  Service.  The 
Department  of  Justice  issued  a 
regulation  implementing  the 
requirements  of  section  504  in 
September  1984  (28  CFR  Part  39).  It  is 
the  policy  of  DOJ  that  Federal 
contractors,  when  performing  DOJ 
programs  or  activities,  have  the  same 
obligation  to  afford  individuals  with 
handicaps  the  opportunity  to  benefit 
from  or  participate  in  the  program  or 
activity  as  if  DOJ  were  conducting  it 
This  rule  and  the  clause  at  48  CFR 
2852.270-1  implement  the  requirements 
of  section  504  with  respect  to  services 
performed  by  DOJ  contractors. 

287ai02    Applcatipa 

This  part  applies  to  all  DOJ  programs 
or  activities  that  are  performed  by 
contractors  and  that  provide  an  aid. 
benefit,  or  service  to  applicants, 
participants.  Federal  personnel,  or 
members  of  the  public. 

2870.103    Compliance  procedures. 

(a)  Any  person  who  believes  that  he 
or  she  has  been  subjected  to 
discrimination  prohibited  by  this  part  or 
by  the  contract  clause  at  48  CFR 
2852.270-1  may  by  him  or  herself  or  by 
his  or  her  authorized  representative  file 
a  complaint.  Any  person  who  beheves 
that  any  specific  dass  of  persons  has 
been  subjected  to  discrimination 
prohibited  by  this  part  or  the  contract 
clause  at  48  CFR  2062^270-1  and  viho  is 
a  member  of  that  dass  or  the  authorized 
representative  of  a  laaraber  of  that  dass 
may  file  a  UMaplaint 


17732  Federal  Regtoter  /  Vol.  53.  No.  96  /  Wednesday.  May  18.  1988  /  Proposed  Rules 


/  Vol  {»,  No.  W  /  Wednesday,  May  18.  1986  /  Proposed  Rides 


177» 


(b)  Complaints  must  be  filed  with  the 
contractor,  the  DOJ  contracting  officer, 
or  the  contracting  officer's  technical 
representative  (COTR)  within  180  days 
of  the  alleged  discrimination.  The 
official  who  receives  the  complaint 
shall,  within  one  working  day  of  receipt 
of  the  complaint,  notify  tiie  other  two 
officials  that  a  complaint  has  been  filed. 
The  contractor  and  the  DO}  officials 
shall  review  the  merits  of  the  complaint 
and  determine  within  three  days  what,  if 
any,  action  is  appropriate  to  resolve  the 
complaint.  If  a  complaint  is  Hrst  filed 
with  the  contractor,  failure  of  the 
contractor  to  notify  the  DOJ  officials 
listed  in  this  paragraph,  or  other  officials 
designated  to  receive  complaints  in  their 
absence,  within  the  prescribed  time 
shall  constitute  a  violation  of  the 
contract  and  shall  be  grounds  for 
imposition  of  remedies  available  under 
the  contract  and  the  Federal  Acquisition 
Regulations,  including  suspension  of 
payments,  termination  or  i-uspension  of 
the  contract,  and  consideration  of 
suspension  or  debarment  of  the 
contractor.  Complaints  submitted  to 
parties  other  than  the  contractor  shall 
be  considered  confidential  unless  this 
confidentiality  is  expressly  waived  by 
the  complainant  and  except  to  the 
extent  necessary  to  carry  out  the 
purposes  of  this  part  including  the 
conduct  of  any  investigation  or 
proceeding  under  this  part. 

(c)  A  complaint  shall  be  submitted  in 
writing,  signed  by  the  complainant  or 
authorized  representative,  and  dated.  It 
shall  contain  the  complainant's  name 
and  address  and  sufficient  information 
to  enable  the  contractor  and  agency 
officials  to  understand  the  nature  of  the 
complaint  and  the  requested  resolution. 

(d)  Before  filing  a  complaint  imder  this 
section,  an  inmate  of  a  Federal  penal 
institution  must  exhaust  the  Bureau  of 
Prisons  Administrative  Remedy 
Procedure  as  set  forth  in  28  CFR  Part 
54Z 

(e)  If,  after  the  initial  discussion  of  the 
complaint's  merits,  facts  are  in  dispute, 
the  contracting  officer  shall  promptly 
seek  clarification  or  conduct  fact-finding 
as  necessary.  Where  the  complaint  is 
determined  by  the  contracting  officer  to 
have  merit  and  the  violation  cannot  be 
resolved  informally,  the  contracting 
officer  shall  proceed  in  accordance  with 
the  remedies  available  under  the 
contract  and  the  Federal  Acquisition 
Regulations,  including  suspension  of 
payments,  termination  or  suspension  of 
the  contract,  and  consideration  of 
suspension  or  debarment  of  the        I 
contractor.  A  final  decision  shall  be 
issued  within  five  days  of  receipt  of  the 
complaint 


(f)  The  complainant  may  file  a 
complaint  under  28  CFR  39.170  as  an 
alternative  to  the  procedures  of 
paragraphs  (aHe)  of  this  section  or  as  a 
request  for  de  novo  consideration  of  a 
complaint  for  which  a  final  decision  was 
rendered  under  paragraph  (e)  of  this 
section.  Complaints  filed  under  28  CFR 
Part  39  must  be  filed  within  180  days  of 
the  occurrence  of  the  alleged 
discrimination,  except  that  complaints 
filed  as  a  request  for  de  novo 
consideration  of  a  complaint  for  which  a 
final  decision  was  rendered  under 
paragraph  (e)  of  this  section  may  be 
filed  within  180  days  of  the  occiurence 
of  the  alleged  discrimination  or  within 
30  days  of  the  final  decision  of  the 
contracting  officer,  whichever  is  later.  If 
the  complaint  is  a  request  for  de  novo 
consideration  of  a  final  decision 
rendered  under  paragraph  (e)  of  this 
section,  the  complaint  shall  so  indicate. 

287ai04    Contract  dauM. 

The  contracting  officer  shall  insert  the 
clause  set  forth  at  48  CFR  2852.270-1, 
Nondiscrimination  on  the  Basis  of 
Handicap  in  DOJ  Programs  or  Activities 
Performed  by  Contractors,  in  all 
solicitations  and  contracts  where  the 
contractor  is  to  provide  an  aid,  benefit 
or  service  to  applicants,  participants. 
Federal  personnel,  or  members  of  the 
public.  Examples  of  aids,  benefits,  or 
services  covered  by  this  clause  include, 
but  are  not  limited  to  training  or 
seminars,  conferences,  transportation 
services,  ceremonial  services,  operation 
of  halfway  houses  or  similar 
arrangements,  activities  in  Federal 
prisons,  operation  of  cafeterias  or 
similar  services,  operation  of  a  credit 
union,  recreational  facilities,  or  airline 
ticket  offices. 

(FR  Doc.  88-10943  Filed  5-17-88: 8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  1-21;  Notlc*  8] 
RIN:  2127-AC24 

Federal  Motor  Vehicle  Safety  Standard 
114,  Theft  Protection 

aocncy:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACnoH;  Extension  of  comment  period. 

•UMMARV:  This  notice  extends  the 
comment  period  for  a  notice  of  proposed 
rulemakinjg  (NPRM)  published  April  5, 
1988,  requesting  comment  on  a  NHTSA 


proposal  to  amend  Federal  Motor 
Vehicle  Safety  Standard  (F^f(VSS)  No. 
114,  by  establishing  requirements  to 
decrease  the  prospect  of  inadvertent 
gear  shifting  or  inadvertent  steering 
column  lock  up.  The  petitioner  requested 
that  certain  infoimation  underlying  the 
proposal  be  placed  in  the  public  docket 
and  that  closing  date  be  extended  to 
provide  an  opportunity  to  review  that 
information.  Pietitioner  asserted  that 
without  adequate  time  to  review  this 
information,  it  could  not  conduct  a 
comprehensive  assessment  to  develop  a 
useful  response  to  the  NPRM.  To 
provide  this  opportunity,  the  agency  is 
extending  the  comment  period  bom  May 
20  to  July  5. 1988. 

DATE:  The  comment  period  for  Docket 
No.  1-21.  Notice  8  now  closes  July  5. 
1988. 

ADDRESS:  Comments  should  refer  to 
Docket  No.  1-21,  Notice  8,  and  be 
submitted  to:  Docket  Section,  Room 
5109,  National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street  SW., 
Washington.  DC  20590.  The  telephone 
number  is  (202]  386-4949.  The  Docket 
Section  is  open  on  weekdays  from  8  a.m. 
to  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Kenneth  Rutland,  Office  of  Vehicle 
Safety  Standards,  NRM-11,  NHTSA.  400 
Seventh  Street  SW..  Washington.  DC 
20590.  Mr.  Rutland's  telephone  number 
is  (202)  366-5267. 

SUPPLEMENTARY  INFORMATION:  On  April 

5, 1988,  NHTSA  published  an  NPRM 
proposing  to  amend  FMVSS  No.  114  by 
requiring  a  gear  shift  lever  lock  on 
automatic  transmission  vehicles,  and  a 
locking  sequence  that  NHTSA 
tentatively  believes  would  make 
inadvertent  locking  of  a  steering  column 
less  likely  in  both  automatic  and  manual 
transmission  vehicles.  NHTSA  sought 
comment  on  whether  inadvertent  gear 
shift  poses  a  significant  safety  problem 
for  vehicles  equipped  with  a  manual 
transmission,  and  welcomed  further 
information  on  the  incidence  of 
inadvertent  gear  shift  in  automatic 
transmission  vehicles.  Comment  was 
also  sought  on  the  incidence  of 
inadvertent  steering  column  lock-up  as  a 
safety  problem,  and  on  the  likely  costs 
of  these  proposed  revisions. 

On  April  26, 1988.  NHTSA  received  a 
petition  for  an  extension  of  the  comment 
period  submitted  on  behalf  of  the  Motor 
Vehicle  Manufacturers  Association 
(MVMA).  In  its  petition,  MVMA  stated 
that  its  efforts  to  submit  comments  were 
hampered  by  the  unavailability  in  the 
public  docket  of  information  that 
NHTSA  had  identified  in  the  proposal 
as  underlying  its  proposed  changes. 


MVMA  died  the  informstion,  and 
asserted  that  as  of  April  2a  1S88,  the 
infonaation  was  not  available  in  the 
public  docket  MVMA  therefore  asked 
that  the  agency  extend  the  comment 
period  to  45  days  after  all  background 
materials  used  to  prepare  the  >^ril  5. 
1988  NPRM  were  placed  in  the  docket 

NHTSA  has  considered  the  request 
for  extension  of  the  comment  period  and 
finds  that  comments  from  MVMA  and 
other  interested  parties  on  the 
infonnation  requested  by  MVMA  would 
b*e  useful  in  the  agency's  evaluation  of 
the  proposed  rule.  That  information  will 
soon  be  placed  in  the  public  docket 

For  the  proceeding  reasons,  the 
agenqr  concludes  that  there  is  good 
cause  for  extending  the  commeat  period, 
and  further  concludes  that  such 
extension  is  in  the  public  interest 
Therefore.  NHTSA  extends  the  comsient 
period,  originally  due  to  e^qtite  May  20. 
1988.  to  July  5. 1988. 

.  Issued  Date:  May  12.  USBL 
BanyFehka. 

AsaodalgAdiminutnterforlUJemakh^ 
[ER  Doc.  8S-1M?7  FMed  S-17-8S;  »a  am] 


DEPARTMENT  OP  OOMMERCE 
National  Oceanic  and  Atanospheric 


50  CFR  Part  215 
lOoctot  N«.  S0477-«077] 

Subsistence  Taking  of  North  PacMc 
Fur  Seals 

AOBICV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Proposed  notice  and  request  for 
pubUc  comments. 


r.  Regulations  on  subsistence 
taking  of  North  Pacific  fur  seals  require 
NMFS  to  pnbhsh,  in  the  Federal  Register 
by  AfuH  of  each  year,  a  summary  of  the 
previous  year's  fur  seal  harvest  and  a 
discussim  oi  the  number  of  seals 
expected  to  be  taken  in  the  current  year 
to  meet  the  sabeistence  needs  of  the 
Aleut  residents  of  the  Pribilof  Islands. 
This  notice  summarizes  the  1987  harvest 
and  estimates  the  number  of  seals  which 
may  be  needed  in  1988.  Following  a  30- 
day  public  comment  period,  a  final 
notice  of  the  expected  harvest  levels 
will  be  published  before  the  start  of  the 
harvest  season  on  June  30. 
DATES:  Comments  must  be  received  on 
or  before  June  16, 1968. 
addrrm;  Comraents  may  be  mailed  to 
Nanigr  Foster.  Phi).,  Dfaeckw.  Office  of 
Protected  Hesooioee  and  HaWtat 


Programs  (F/W).  NMFS.  Washhigton. 
DC  20235. 

FOR  FURTHER  mPORMATKM  CONTACT: 
Dr.  Steven  Zimmerman.  907-586-7233  or. 
Georgia  Cranmore,  202-673-5351. 
SUPPLEMENTARY  information: 

Background 

The  subsistence  harvest  of  North 
Pacific  (nordiem)  fiir  seals  [Callorhlnua 
ursinus]  on  the  Pribilof  Islands,  Alaska, 
is  governed  by  regulations  found  in  50 
CFR  Part  215  Subpart  D— Taking  for 
Subsistence  Purposes.  These  regulations 
were  published  under  the  autiiority  of 
tiie  Pur  Seal  Act,  16  U.S.C.  1151  el  sag.. 
and  the  Marine  Mammal  Protection  Act 
16  U.S.C  1381  et  seq.  (see  51  FR  24828. 
July  9. 1986).  The  purpose  of  titese 
regulations  is  to  limit  the  take  of  fur 
seals  to  a  level  providing  for  the 
legitimate  sabsistenoe  needs  of  the 
Pribilovians  using  humane  harvesting 
methods,  and  to  restrict  taking  by  sex. 
age,  and  season  for  herd  management 
purposes.  As  required  by  50  CFR 
2l5.32(b].  this  notice  summarizes  the 
1987  harvest  and  estimates  the  number 
of  seals  that  may  be  needed  for 
subsistence  in  198&  The  traditional 
subsistence  use  of  fbr  seals  on  the 
Pribilof  Islands  is  discussed  in  Veltre 
and  Velta«  (1981). 

Saamaiy  of  the  1987  Harvest 

(1)  Duration  of  the  Harvest  and  Number 
of  Seals  Taken 

(a)  SL  Paul  Island.  AlUiough  tiie  fiir 
seal  harvest  season  opened  on  June  30, 
fur  seals  were  first  taken  on  St  Paul 
Island  on  Tuesday.  July  14.  Harvesting 
was  carried  out  each  subsequent 
weekday  through  Friday.  August  7.  As 
required  by  50  CFR  215.32(e)(l)(iii),  die 
harvest  was  terminated  on  August  7, 
when  the  lower  end  of  the  estimated 
subsistence  level  of  1800  seals  was 
reached.  On  August  7,  the  Tanadgusbc 
Corporation  (TDX)  requested  an 
extension  of  the  subsistence  harvest 
season.  Such  an  extension  is  permissible 
under  die  terms  of  50  CFR  215.32(f)(2)  if 
certain  conditions  are  met.  On  August 
11,  TDX  informed  NMt'S  representatives 
on  St  Paul  that  a  survey  of  Island 
residents  had  indicated  that  211  more 
seals  were  needed  for  subsistence. 

After  obtaining  the  comments  of 
interested  parties.  NMFS  determined 
that  the  subsistence  needs  of  the 
residents  of  St  Paul  Island  had  not  been 
met  and  that  the  harvest  could  continue 
until  the  additional  211  seals  were 
taken,  or  until  5  females  were 
accidentally  taken.  As  required  by  SO 
CFR  Z15.S2(fM2)(Ui).  tiie  harvest  was 
temdnated  wImu  the  number  of  female 
seals  harvested  reaciied  5.  The  total 


number  of  seals  killed  during  the  20 
days  of  harvesting  in  196^  on  St  Paul 
Island  was  1710.  Six  of  the  animals  were 
female,  the  remaining  animals  were 
subadult  males. 

(b)  St.  George  Island.  Fur  seal 
harvesting  began  on  St  George  Island 
on  Saturday,  July  11.  As  required  by  50 
CFR  215.32(f)(1),  die  harvest  on  St 
George  Island  was  terminated  on 
August  8.  Only  two  days  of  harvesting 
occurred  during  the  July  11-August  8 
period.  A  total  of  92  seals  were  taken  on 
the  two  harvest  days.  Residents  of  St 
George  Island  did  not  request  an 
extension  of  their  harvest  season. 

(2)  Use  of  Seal  Meat  and  Otiier  Parts 

NMFS  considers  the  removal  and 
consunqition  of  the  f(^owing  seal  parts 
to  constitute  substantial  use  which 
would  be  consistent  with  the 
requirement  in  50  CFR  215.31(b)  diat  die 
taking  of  seals  not  be  accomplished  in  a 
wasteful  manner  All  hearts,  livers, 
flippers,  breasts,  shoulders,  and  other 
readily  utilizable  tissues  and  organs,  a 
limited  number  of  backbones,  and  sooie, 
but  not  necessarily  all,  rib  sections  (also 
see  51  FR  24831-24832.  July  9. 1987). 
Prior  to  the  1965  harvest  it  was 
determined  that  the  mean  weights  of 
hearts,  livers,  fl^ipers,  and  shoulders 
(including  much  of  the  breast) 
constituted  approximately  30.2  percent 
of  the  mean  total  weight  of  the  animals 
(Zimmerman  and  Letdier,  1866).  This 
has  since  been  used  as  a  minimum  value 
to  estimate  M^iether  substantial  use  is 
being  made  of  carcasses  each  day. 

In  1987, 101  animals  were  weighed 
before  and  after  the  minimum 
butchering  had  been  done  (i.e.,  only  the 
heart  liver,  flipper,  shoulder,  and  breast 
had  been  taken  from  each  animal  for 
human  consumption).  A  mean  29.1 
percent  of  each  animal  was  dressed  out 
under  these  circumstances.  An 
additional  83  seals  were  weighed  before 
and  after  virtually  all  consumable  parts 
of  the  animals  had  been  dressed  out  Le., 
everything  was  taken  except  for  the  pelt 
blubber,  skull,  neck,  and  body  fluids.  A 
mean  53.3  percent  of  each  animal  was 
used  under  this  circumstance.  Hius,  the 
mean  range  between  minimally 
butchered  and  maximally  butchered 
seals  is  estimated  to  lie  between  29.1 
and  53.3  percent  of  the  initial  carcass 
weight. 

(a)  SL  Paullsland.  During  1985-1987, 
NMFS  collected  data  on  the  percent-use 
of  seal  carcasses  and  the  weight  of  seal 
meat  taken  for  human  consumption  on 
St  Paul  Island.  During  1988  and  1987, 
these  values  were  estimated  each  day 
by  wei^iing  approximately  10  percent  of 
the  carcasses  before  and  after 
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butchering.  (For  a  discussion  of  these 
methods,  see  Zimmerman  and  Letcher 
(1986]  and  Zimmerman  and  Melovidov 
(1987).)  Approximately  41  percent  of 
each  seal  carcass  was  used  for 
subsistence  purposes  on  St.  Paul  Island 
in  1987.  This  was  lower  than  the 
approximately  44  percent-use  estimated 
in  1985  and  the  47  percent-use  in  1986. 
However,  based  on  the  measurements 
described  above,  a  mean  use  of  41 
percent  of  each  seal  substantially 
exceeds  the  minimum  level  of 
butchering  required.  ' 

As  in  1986,  the  number  of  animals 
taken  each  day  was  based  on  the 
number  of  orders  placed  with  the 
Conservation  Officer  for  the  Tribal 
Government  of  St.  Paul.  Daily  harvests 
were  parried  out  by  experienced  sealers 
employed  by  TDX.  Butchering  was  done 
by  either  the  individuals  who  had 
requested  the  seals,  or  by  the  harvest 
crew  for  later  delivery  to  the  fish 
processing  plant  or  to  the  home  of  the 
requester. 

The  mean  weight  of  unbutchered 
animals  (25.4  kg;  55.8  lb)  was 
significantly  greater  in  1987  (Fisher's 
least  significant  difference  test;  p<.01) 
than  in  1986  (23.4  kg;  51.7  lb),  and 
significantly  less  than  in  1985  (28.5  kg; 
62.8  lb).  As  indicated  in  Zimmerman  and 
Melovidov  (1987),  the  decrease  between 
1985  and  1986  mean  weights  appeared  to 
result  from  the  fact  that  smaller  and 
younger  seals  were  taken  for  food  in 

1986.  Although  the  same  bias  for  smaller 
seals  was  operative  in  1987,  the  increase 
in  mean  weight  probably  reflects  an 
increasing  age  of  subadult  males  on  the 
hauling  grounds.  Such  a  shift  in  age 
structure  would  be  expected  to  occur  in 
response  to  the  increased  survival  of 
each  year  class  since  the  termination  of 
the  commercial  harvest  in  1985. 

The  estimated  mean  weight  of  meat 
taken  per  seal  in  1987  was 
approximately  10.4  kg  (22.9  lb)  per  seal, 
liiis  is  somewhat  less  than  the  12.5  kg 
per  seal  taken  in  1985,  and  the  11.1  kg 
taken  per  seal  in  1986.  As  in  1986,  there 
was  no  community  storage  of  meat  in 

1987.  Many  of  the  persons  who  placed 
large  orders  for  seals  (15-40  animals) 
indicated  that  they  were  planning  to 
freeze  or  salt  much  of  the  meat  for  later 
consumption.  To  facilitate  the  packaging 
and  freezing  of  subsistence  meat  the 
Aleut  Community  of  St.  Paul  allowed 
individuals  to  use  the  fish-processing 
plant  and  freezer  to  process  and  store 
seal  meat. 

The  estimated  total  amount  of  meat 
taken  for  human  consumption  on  St. 
Paul  in  1987  was  approximately  17,700 
kg  (39,000  lb).  Assuming  that  the  native 
population  of  St.  Paul  Island  is  483  (1980 
Census  data],  the  17,700  kg  of  meat 


taken  for  human  consumption  would 
allow  a  theoretical  mean  daily 
consumption  of  0.1  kg  (about  3.5  oz]  per 
person  for  one  year.  This  is  slightly  in 
excess  of  the  theoretical  mean  daUy 
consumption  which  could  have  resulted 
from  the  1986  harvest  (0.08  kg;  about  3.0 
oz). 

Unlike  1986,  when  most  skins  were 
discarded,  the  first  1,600  pelts  taken  in 
1987  were  preserved  using  traditional 
methods.  These  skins  are  presently 
being  stored  on  St.  Paul  Island.  Hiere 
was  no  observed  taking  of  bacula  in 
1987  and  random  chedu  at  the  dump 
indicated  that  no  unobserved  takings  of 
bacula  had  occurred. 

(b)  St  George  Island.  Although  NMFS 
observers  were  present  at  each  of  the 
harvests  held  on  St.  George  Island,  the 
small  number  of  animals  taken  did  not 
provide  an  opportunity  for  the  collection 
of  sufficient  data  comparable  to  that 
collected  on  St.  Paul  Island.  Visual 
observation  of  the  two  harvests  on  St 
George  indicated  that  substantial  use 
was  being  made  of  the  animals. 

(3)  Estimated  Number  of  Seals  Needed 
For  Subsistence  in  1988 

NMFS  is  required  by  its  regulations  to 
include  in  this  notice  a  discussion  of  the 
anticipated  harvest  levels  for  1988  that 
will  satisfy  the  subsistence  needs  of  the 
residents  of  the  Pribilof  Islands.  Because 
employment  levels  continue  to  fluctuate 
on  eadi  Island,  and  economic  conditions 
remain  unpredictable,  the  Pribilovians' 
needs  for  seal  meat  may  vary  from  year 
to  year.  For  instance,  in  1987  there  was 
relatively  high  unemployment  on  St 
Paul  Island  and  relatively  low 
unemployment  on  St.  George  Island.  In 
1988,  the  opposite  may  be  true. 
Breakwater  building,  which  had 
employed  much  of  the  available  woi^ 
force  on  St  George  Island  in  1987  is  now 
essentially  complete.  On  St.  Paul  Island, 
where  no  breakwater  construction 
occurred  in  1987,  breakwater 
construction  should  be  a  major  source  of 
employment  in  198&  Because  of  these 
changing  economic  conditions,  and 
because  purely  subsistence  harvests 
have  only  been  conducted  for  three 
years  under  evolving  conditions,  it  may 
not  be  possible  to  provide  a  specific 
estimate  of  the  subsistence  needs  for 
each  Island.  Therefore,  as  in  previous 
years,  the  NMFS  is  proposing  a 
projected  range  of  expected  harvest 
levels. 

During  the  1987  harvest  1.600  seals 
were  harvested  on  St.  Paul  Island  during 
the  June  30 — August  8  season.  A  survey 
of  Island  residents  conducted  shortly 
thereafter  indicated  that  an  additional 
211  seals  would  be  needed  to  meet  the 
remaining  subsistence  needs.  Since  the 


1987  harvest  was  carried  out  on  a 
personal-demand  basis,  and  since  the 
August  survey  was  carried  out  by  Island 
residents  without  any  known  bias,  it 
must  be  assumed  that  the  number  of 
seals  needed  by  residents  of  St.  Paul 
Island  in  1987  was  1,811.  However,  as 
described  above,  until  harbor 
construction  on  St.  Paul  Island  has  been 
completed,  and  the  economy  stabilized, 
it  may  be  difficult  to  estimate  each 
year's  subsistence  needs.  Based  on  the 
1986  and  1987  harvests,  the  lower  bound 
of  the  range  of  projected  subsistence 
needs  may  be  set  at  1,800  seals.  This  is 
in  excess  of  the  requested  number  of 
seals  in  1986  (1,587  seals),  but  less  than 
the  number  requested  in  1987  (1,811). 
Once  the  lower  bound  is  reached,  the 
harvest  must  be  suspended  for  up  to  48 
hours,  under  50  CFR  215.32(e)(l)(iii), 
pending  a  review  of  the  harvest  data  to 
determine  if  the  subsistence  needs  of  St 
Paul  Island  residents  have  been  met 
The  upper  end  of  the  range  for  1988  is 
set  at  2,500  seals  which  is  somewhat 
less  than  the  level  allowed  in  1987,  but 
still  provides  room  for  a  reasonable 
increase  over  1986  and  1987  harvest 
levels  should  unforeseen  circumstances 
arise. 

The  number  of  seals  harvested  on  St 
George  Island  in  1986  and  1987  may 
under  represent  the  true  subsistence 
needs  of  Island  residents  for  seal  meat. 
Because  the  labor  force  was  fully 
utilized  during  these  years,  there  was 
reduced  incentive  for  harvesting  seals. 
What  harvesting  did  occur  in  1987  was 
carried  out  on  Saturdays  because  the 
experienced  sealers  were  too  fatigued 
from  harbor  construction  or  commercial 
fishing  to  harvest  seals  during 
weekdays.  Although  the  breakwater  on 
St.  George  Island  is  esentially  complete, 
there  will  be  a  lag  of  some  years  before 
the  harbor  can  be  fully  completed  and 
utilized.  Thus,  luiemployment  may  be 
higher  on  St.  George  Island  in  1988,  and 
there  may  be  an  increased  incentive  to 
harvest  seals.  It  is  reasonable  to  assume 
that  harvest  levels  on  St.  George  Island 
in  1988  may,  on  a  per-capita  basis,  more 
closely  parallel  those  on  St.  Paul  Island. 
Since  the  population  of  St.  George 
Island  is  approximately  one-third  that  of 
St.  Paul  Island,  the  lower  end  of  the 
projected  range  for  that  island  is 
proposed  as  600  seals.  The  upper  end  of 
the  range  is  accordingly  proposed  as  833 
seals. 
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50  CFR  Part  222 
IDocfcet  Na  60355-W55] 

Listing  Endangered  and  Threatened 
Species;  Action  on  a  Petition  To  List 
ttie  Ctiinese  River  Dolphin 

AQENCv:  National  Marine  Fisheries 

Service  (NMFS),  NOAA,  Department  of 

Commerce. 

ACTION:  Imposed  rule. 

summary:  In  response  to  a  petition  to 
add  the  Chinese  river  dolphin  [Lipotes 
vexHIifer)  to  the  U.S.  List  of  Endangered 
and  Threatened  Wildlife,  NMFS 
conducted  a  status  review  to  determine 
whether  the  action  is  warranted.  NMFS 
believes  that  the  best  available 
scientific  and  commercial  data  indicated 
that  the  population  of  the  Chinese  river 
dolphin  is  endangered  and  should  be 
Usted  on  the  U.S.  List  of  Endangered  and 
Threatened  Species. 
date:  Comments  on  the  proposed  rule 
should  be  received  by  July  18. 1988. 
address:  Nancy  Foster,  Director,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service,  Washington.  DC 
20235. 

FOR  FURTHER  INFORMATION  CONTACT 
Margaret  Lorenz,  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service,  U.S.  Department  of  Commerce, 
Washington,  DC  20235  (202/673-6349). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4  of  the  Endangered  Species 
Act  (ESA)  and  50  CFR  Part  424  contain 
provisions  allowing  interested  persons 
to  petition  the  Secretary  of  the  Interior 
or  the  Secretary  of  Commerce  to  add  or 
remove  a  species  from  the  List  of 
Endangered  and  Threatened  Wildlife. 

On  December  3. 1986.  NiMFS  received 
a  petition  fix>m  the  Center  for 
Environmental  Education  to  list  the 
Chinese  river  dolphin  {Lipotes  vexillifei) 


as  an  endangered  species.  According  to 
the  petition,  this  river  dolphin  is  found 
primarily  in  the  lower  and  middle 
sections  of  the  Chang  Jiang  (Yangzte) 
River  in  the  eastern,  central  region  of 
mainland  China. 

On  February  14, 1987,  the  Assistant 
Adminisfrator  for  Fisheries  determined 
that  the  petition  presented  substantial 
scientific  information  and,  in  the  Federal 
Register,  solicited  information  and 
comments  concerning  the  status  of  the 
Chinese  river  dolphin.  Comments  were 
received  from  the  U.S.  Fish  and  Wildlife 
Service  and  Chen  Peixun  of  the  Institute 
of  Hydrobiology  in  the  People's  Republic 
of  China.  Both  favored  Usting  the 
Chinese  river  dolpin  as  endangered. 

The  following  status  review  was 
conducted  by  Robert  L  Brownell,  U.S. 
Fish  and  Wildlife  Service,  and  William 
F.  Perrin  and  Douglas  P.  DeMaster. 
NMFS. 

Status  Review 

The  Chinese  river  dolphin  is  also 
called  baiji  and  Yangtze  river  dolphin. 
In  this  review,  it  will  be  referred  to  as 
baiji. 

Distribution 

a.  Present-  The  baiji  is  found  mainly  in 
the  middle  and  lower  reaches  of  the 
Yangtze  River. 

b.  Past-  From  the  end  of  the  19th 
Century  until  the  1940's.  the  range  of  the 
baiji  extended  from  the  estuary  of  the 
Yangtze  River  to  Yichang  and  even 
some  30  km  upstream  near 
Huanglingmiao  just  below  the  Three 
Gorges  Region.  As  recently  as  1955,  it 
was  found  in  the  Qiantang  River  up  to 
Fuyang  County  and  sometimes  reached 
Tonglu  County.  (Zhou.  Qian.  and  Li. 
1977).  However,  since  1974,  these 
dolphins  have  been  foimd  only  in  the 
Yangtze  River  downstream  from 
Zhicheng.  They  no  longer  occur  in 
Dongting  (Tungting)  Lake.  Hunan 
County,  where  the  type  specimen  was 
collected  in  1916  (Brownell  and  Herald. 
1972).  or  the  Qiantang  River. 

Estimated  Numbers 

The  geographic  distribution,  and 
hence  the  population  size,  has  declined 
drastically  since  the  species  was 
originally  described.  Work  on 
estimation  of  the  population  size  did  not 
begin  until  1979.  Between  1979  and  1981, 
it  was  estimated  that  less  than  400 
occurred  in  the  middle  and  lower 
reaches  of  the  Yangtze  River  (Zhou, 
Pilleri  and  Li.  1980;  Zhou,  Li,  Nishiwaki 
and  Kataoka,  1982;  Zhou,  1982).  The 
most  recent  reports  on  the  status  of  this 
species  were  provided  by  Zhou  and  Li, 
in  press,  and  Chen  and  Hua,  in  press. 
The  total  world  population  currently 


consists  of  an  estimated  300  individuals 
(Chen  and  Hua,  in  press),  of  which 
about  100  occur  in  the  lower  reaches  of 
the  river  (Zhou,  and  Li,  in  press).  The 
population  is  fragmented  in  small  groups 
dispersed  along  approximately  1600  km 
of  river  habitat.  Census  results  suggest 
that  the  population  is  still  declining.  If 
the  current  rate  of  decline  is  not 
mitigated,  it  is  unlikely  that  the  Yangtze 
river  dolphin  population  will  persist  for 
more  than  20  to  50  years  (See  Goodman 
1984, 1986  and  Berkson  et  al.  (1985).  This 
figure  is  based  on  the  population 
continuing  to  decline  at  5  percent  per 
year  and  a  level  of  incidental  take  of  10 
percent  per  year.  An  estimate  of  how 
long  Chinese  river  dolphins  are 
expected  to  survive  as  a  species  (i.e., 
persistence  time)  was  found  to  be  quite 
sensitive  to  the  level  of  incidental  take. 
Additional  research  on  the  expected 
persistence  time  of  the  Yangtze  river 
dolphin  is  underway  by  Chinese 
scientists  (Perrin  and  Brownell,  in 
press). 

Present  Legal  Status 

a.  International:  llie  International 
Union  for  Coiiservation  of  Nature  and 
Natural  Resources  (I.U.C.N.)  originally 
listed  the  baiji  as  "indeterminate"  due  to 
lack  of  data  (I.U.C.N.  Red  Data  Book, 
1976),  but  now  considers  it 
"endangered"  (1986 1.U.C.N.  Red  Ust  of 
Threatened  Animals).  The  baiji  is  also 
listed  on  Appendix  1  of  the  Convention 
on  International  Trade  of  Endangered 
Species  of  Wild  Flora  and  Fauna 
(CITES). 

b.  National:  The  baiji  is  a  "Protected 
Animal  on  the  First  Order"  in  the 
People's  Republic  and  China,  and  its 
protection  has  a  high  priority;  it  is  illegal 
to  deliberately  catch  these  animals 
under  the  Regulations  Regarding  the 
Propagation  and  Protection  of  Fishery 
Resources  and  the  State  Council  Decree 
Concerning  the  Strict  Protection  of  the 
Rare  Wild  Animals  (Zhou.  1986).  In  the 
areas  where  the  baiji  is  the  most 
common,  Hubei  and  Anhui  Provinces,  a 
council  has  been  set  up  to  educate  the 
public  about  the  baiji. 

Listing  Factors 

1.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range:  The  banks  of  the 
Yangtze  River  have  been  extensively 
modified  to  prevent  floods.  Most  of  the 
lakes  along  the  river  have  been  isolated 
by  sluice  gates  to  retain  the  water  in  the 
lakes  during  the  dry  season  for  irrigation 
and  fish  culture.  Because  the  lakes  are 
important  nursery  areas  for  many  fish 
species,  this  isolation  may  have  had 
adverse  effects  on  the  baiji  by  changing 
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Rah  biomass  and  species  composition  in 
the  river.  A  hydroelectric  dam  was 
completed  in  1963  below  the  Three 
Gorges  and  another  is  planned  in  the 
Three  Gorges  region.  To  date,  research 
has  not  detected  adverse  effects  of  the 
existing  dam  on  most  fish  populations. 
A  study  of  the  effects  of  thie  proposed 
new  dam  on  the  baiji's  habitat  has  been 
carried  out.  but  the  report  is  not  yet 
available  in  an  English  translation. 

Some  fish  stocks  in  the  river  appear  to 
be  greatly  reduced  due  to  die  loss  of 
nursery  areas  fw  migratory  species, 
overfishing,  and  pollution  (Zhou  and  Li, 
in  press).  Thus  reduction  in  prey 
availabUity  may  have  played  an 
important  role  in  the  decline  of  die  baiji. 

2.  OTerutilizati(»i  for  commercial, 
recreational,  scientific  w  educational 
purposes:  The  baiji  is  not  direcUy 
exploited. 

3.  Disease  orpredaUon:  Nothing  is 
known  about  these  factors.  HoweVer, 
based  on  examination  of  those  dead 
dolphins  recovered,  neither  appears  to 
be  a  major  problem. 

4.  The  inadequacy  of  existing 
regulatory  mechanisms:  Information  is 
not  available  about  this  factor. 

5.  Other  natural  or  maoHoude  factors: 
Human  use  of  the  Yangtze  Riv»  is 
extensive.  Over  the  last  35  years,       I 
increasing  industrial  activity,  boat     ' 
traffic  and  exploitation  of  fish  resources 
have  combined  to  degrade  the  baiji's 
habiUt  (Zhou,  1966).  The  baiji  suffers 
from  various  forms  or  hmnan^nduced 
mortality,  the  most  serious  of  which 
seems  to  be  accidental  entanglement  in 
bottom  longlines.  called  "rolUng  hooks", 
set  to  snag  bottom-feeding  fish  such  as 
sturgetHL  Baiji  are  also  taken 
incidentally  in  fish  traps  and  gillnets. 
Fishing  gear  may  account  for  almost  half 
the  known  baiji  mortality  (Lin.  Chen, 
and  Hua.  1985:  Zhou  and  Li.  in  press). 

Some  dolphins  are  killed  by  boat 
propellers;  this  problem  appears  to  be 
most  serious  in  the  lower  reaches  of  the 
river  where  boat  traffic  is  heaviest  and 
expected  to  double  in  the  next  ten  years 
(Zhou  and  Li.  in  press). 

Explosions,  usually  associated  with 
construction  projects  but  occasionally 
with  illegal  fishing,  account  ftn*  15-20 
percent  of  known  baiji  deaths  (21hou  and 
Li.  in  press;  Chen  and  Hua.  in  press).  Six 
dolphins  were  killed  in  one  constuction 
blast.  Conclusion 

We  believe  that  the  best  available 
scientific  and  commercial  data  indicate 
that  the  population(B)  of  the  Chinese 
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river  dolphin  is  endangered  and  should 
be  listed  on  the  U.S.  List  of  Endangered 
and  Threatened  ^wcies. 
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Recommended  critical  habitat 

In  the  final  rule  regarding  listing  of 
species  (SO  CFR  Part  424.12(H),  critical 
habitat  cannot  be  designated  in  foreign 
countries  or  other  areas  outside  U.S. 
jurisdiction. 

Classificalioii 

The  1082  Amendments  to  the  ESA 
(Pub.  L  97-304),  in  Section  4(b)(1)(A), 
restrict  the  information  which  may  be 
considered  when  assessing  species  for 
listing.  Based  upon  this  limitation  of 
criteria  for  a  Ustiog  decision  and  the 
opinion  in  Pacific  Legal  Foundation  v. 
Andrus,  675  F.  2d  829  (Oth  dr..  1981), 
NMFS  has  categorically  excluded  all 
endangered  species  listings  from 
environmental  assessment  requirements 
of  the  National  Environmental  Policy 
Act  (46  FR  4413-23;  February  6, 1964). 

As  noted  in  the  Conference  report  on 
the  1962  amendments  to  the  ESA, 
economic  considerations  have  no 
relevance  to  deteiminations  regarding 
the  status  of  species.  Therefore,  the 
economic  analysis  requirements  of 
Executive  Order  12291,  the  Regulatory 
Flexibility  Act  and  the  Paperwork 
Reduction  Act  are  not  applicable  to  the 
listing  process. 

List  of  Subieels  ki  80  CFR  Part  222 

Administrative  practice  and 
procedure,  endangered  and  threatened 
wildlife,  exports,  fish,  import,  marine 
mammals,  reporting  and  recordkeeping 
requirements,  transportation. 

Dated  May  12, 1988. 
James  E.  Oeuglas,  (r.. 
Deputy  AMaisttaUAdminiatTator  for  Fisheries. 

For  the  reasons  described  in  the 
preamble.  Part  222  of  Tide  50  of  Ute 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  222-ENOANQERED  FSH  OR 
WILDLIFE 

1.  The  authority  citation  for  Part  222 
continues  to  read  as  follows: 

Aulharilr.  Endangered  Spedas  Act  of  1973. 
18  U.8JC.  1631-1543. 

$222.23   [Amemlstfl 

2.  Section  222.23(a)  of  Subpart  C  is 
amended  by  adding  the  phrase  "Chinese 
river  dolphin  {JUpotea  vexillfier)" 
Immediately  after  the  phrase  "cochito    . 
(Phocoena  sinusf  in  the  second 
sentence. 

(FR  Do&  88-11122  Filed  fr-7-88: 8:45  am} 
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proposed  niles  that  are  applicable  to  the 
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authority,  filing  of  petitions  and 
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organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Fonne  Under  Review  by  Office  of 
Management  and  Budget 

May  13. 198a 

The  Department  of  Agricultupe  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35]  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  title  of  Uie  information 
collection;  (3)  form  number(s),  if 
applicable;  (4)  how  often  the  information 
is  requested;  (5)  who  will  be  required  or 
asked  to  report;  (6)  an  estimate  of  the 
number  of  responses;  (7)  an  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (8)  an 
indication  of  whether  section  3504(h)  of 
Pub.  L  96-511  applies;  (9)  name  and 
telephone  number  of  the  agency  contact 
person. 

Question8.|ibout  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry, 
copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM.  Room  404-W  Admin. 
Bldg..  Washington.  DC  2025a  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
should  be  submitted  direcdy  to:  Office 
of  Information  and  R^iulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503.  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  fit)m  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  Intent  as  early  as 
possible. 


Extension 

•  Food  and  Nutrition  Service 
Multi  Food  Requisition. 
FNS53. 

On  occasion. 

State  or  local  governments;  1.080 

responses;  3,240  hours;  not 

applicable  under  3504(h). 
Robert  Beard  (703)  756-3660. 

•  Food  and  Nutrition  Service 
Report  of  Coupon  Issuance  and 

Commodity  Distribution  for 

Disaster  Relief. 
FNS  292. 

Recordkeeping;  On  occasion. 
State  or  local  governments;  100 

responses;  97  hours;  not  applicable 

under  3504(h). 
Alan  Rich  (703)  756^100. 

•  Food  and  Nutrition  Service 
Participation  by  Charitable 

Institutions. 
FNS  706-1. 
Semi-Annually. 
State  or  local  governments;  57 

responses;  171  hours;  not  applicable 

under  3504(h). 
Robert  Beard  (703)  756-3660. 

•  Food  and  Nutrition  Service 
Food  Requisition. 

FNS  52. 

On  occasion. 

State  or  local  governments;  8.736 

responses;  17.472  hours;  not 

apphcable  under  3S04(h). 
Robert  Beard  (703)  756-3600. 

Reinstatement 

•  Food  and  Nutrition  Service 

Food  Stamp  Program  Regidations.  Part 

275— Quality  Control  (Reporting 

and  Recordkeeping). 
Recordkeeping:  On  occasion. 
State  or  local  governments;  53 

responses;  266  hours;  not  applicable 

under  3504(h). 
Joseph  H.  Pinto  (703)  756-3471. 

Revision 

•  Food  and  Nutrition  Service 

Report  of  School  Program  Operations. 

FNS  10.     . 

Monthly;  Annually. 

State  or  local  governments;  2.976 
responses;  110,112  hours;  not 
applicable  under  3504(h). 

Alan  Rich  (703)  756-3100. 
Larry  K.  Robersoo, 

Acting  Departmental  Clearance  Officer. 
[FR  Doc  88-11159  Filed  5-17-88: 8:45  am] 
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Food  Safety  and  Inspection  Service 

[Docket  No.  8«-012N] 

SLD  PoNcy  Memoranda;  Semi-Annijal 
Usting 

AQENCV:  Food  Safety  and  Inspection 
Service,  USDA. 

action:  Notice. 

summary:  This  document  lists  and 
makes  available  to  the  public 
memoranda  issued  by  the  Standards 
and  Labeling  Division  (SLD).  Technical 
Services,  Food  Safety  and  Inspection 
Services  (FSIS),  which  contain 
significant  new  applications  or 
interpretations  of  die  Federal  Meat 
Inspection  Act,  the  Poultry  Products 
Inspection  Act,  the  regulations  . 
promulgated  thereunder,  or 
departmental  policy  concerning  labeling. 

FOR  FURTHER  INFORMATKMI  CONTACT: 
Ashland  L  Clemens,  Acting  Director, 
Standards  and  Labeling  Division, 
Technical  Services,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture  Washington,  DC  20250,  (202) 
447-6042. 

SUPFLEMENTARV  INFORMATION:  FSIS 
conducts  a  prior  approval  program  for 
labels  or  other  labeling  (specified  in  9 
CFR  317.4,  317.5,  381.132  and  381.134)  to 
be  used  on  federally  inspiected  meat  and 
poultry  products.  Pursuant  to  the 
Federal  Meat  Inspection  Act  (21  U.S.C 
601  et  seq.)  and  the  Poultry  Products 
Inspection  Act  (21  U.S.C.  451  et  seq.). 
and  the  regulations  promulgated 
thereunder,  meat  and  poultry  products 
which  do  not  bear  approved  labels  may 
not  be  distributed  in  commerce. 

FSIS's  prior  label  approval  program  is 
conducted  by  label  review  experts 
within  SLD.  A  variety  of  factors,  such  as 
continuing  technological  innovations  in 
food  processing  and  expanded  public 
concern  regarding  the  presence  of 
various  substantias  in  foods,  has 
generated  a  series  of  increasingly 
complex  issues  which  SLD  must  resolve 
as  part  of  the  prior  label  approval 
process.  In  interpreting  the  Acts  or 
regulations  to  resolve  these  issues,  SLD 
may  modify  its  policies  on  labeling  or 
develop  new  ones. 

Significant  or  novel  interpretations  or 
determinations  made  by  SLD  are  issued 
In  writing  in  memorandum  form.  This 
document  lists  those  SLD  policy 
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memoranda  issued  from  October  1, 1987, 
through  April  1, 1988. 

Persons  interested  in  obtaining  copies 
of  any  of  the  following  SLD  policy 
memoranda,  or  in  being  included  on  a 


list  for  automatic  distribution  of  future 
SLD  policy  memoranda,  may  write  to: 
Printing  and  Distribution  Section, 
Paperwork  Managment  Branch, 
Administrative  Services  Division,  Food 


Safety  and  Inspection  Service,  VS. 
Department  of  Agriculture,  Washington, 
DC  20250. 
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Labeling  o<  CaMn  Cootod  Saiaage  Products  Contain- 
ing Both  Livatlock  and  PouNry  Ingradianis,  Novem- 

bar  2S,  1967. 

j 

Fat  and  Lean  Ctons.  Nowan*ar  18.  IflS? 


Nutition  Labeling  VMIIcalon  ftocadures,  January  28, 
1968. 

Water-Mstad  and  Ice-Glazed  Meat  and  Poultry  Prod- 
ucta,  Oecarabar  4, 1967. 

tiihning  Prominenca  Guidelinas  for  Cured,  Cooked 
Products  wMt  Added  Substances  That  Do  Not  Return 
to  Gfeen  IMaigM.  October  8,  W87. 


Perishable.  Uncurad  MeaTand  Pouliry  Prodiicto  in  Har- 
meticaffy  Sealed  Containers,  December  8, 1987. 


Wtwl  names  thoM  be  used  to  identify  nonslandwd- 
ized  cooked  sausages  of  the  frank,  botogna;  Vienna. 
and  knockwurst  variety  wNcti  contain  boti  Iwaitocli 
and  pouHry  ingradtanto? 

Whit  aw  the  guidaima  tor  the  raview  and  approval  of 
iabeing  daima  raialing  to  the  fat  and  lean  oontonrof 
meat  and  poultiy  products?. 

What  Is  retjulfsd  to  assure  6w  conMriuad  accuracy  of 
iHjeiera  oMsna.  ncaioaig  canrw,  prousi,  laari,  m, 
cholaatarol,  aatt.  and  sodbm  oontont  on  libaina?. 

WTiat  is  the  appropriate  labelng  tar  meat  and  pouHry 
products  that  are  protected  with  a  thin  layer  ol  wator 
or  ice? 

What  guidelnes  are  ntadad  to  assure  tt>e  product 
name  and  product  nam*  quiliSers  for  cured  cooked 
products  with  added  substanoas,  Vtat  wsigh  more 
than  the  tMight  of  the  keall  uncurad  article  (the 


are  noceaaify  to  obtain 


approval  and  uaa  o(  inal  WmIs  for  certain 
uncuredmeat  and  pouin^  protfcicts  packaged  inhar- 
mettoaly  aeated  (airfli^  or  bnpanAwa)  containers 
boaifcig  a  "Keep  RaMgarMadT*  or  aimiv  statomanl? 


Superdedea  Poicy  Ktomo  005.  9 
Cf=R  319.180;  Polcy  tMemo 
0e7A. 

Reptaoea  Poicy  l4amo  070A. 


Raplaoas    Polcy    Memo    oeSA. 
Poltey  Memo  047A. 

Replacea  Poicy  Memo  108. 


9  CFR  319.100.  319.101.  319.102. 
319.104;  Poicy  Memos  0S7A. 
064:  Md  0S7A:  «  CfR  317.2(b). 


9  CFR  318  and  381.  subparla  G 
•ndX. 


The  SLD  policies  specified  in  these 
memoranda  will  be  unifonnly  applied  to 
all  relevant  labeling  applications  unless 
modified  by  a  future  memoranda  or 
more  fonnal  Agency  action.  Applicants 
retain  all  rights  of  appeal  regarding 
decisions  based  upon  these  memmanda. 

Done  at  Washington.  OC  oa  May  13. 1988. 
lUI 


Acting  Director,  Standank  and  Labeling 
DiviaioB,  Technical  Serrices,  Pood  Safety  and 
laapecUon  Service.  i 

[FR  Ooc  88-11083  Pti«l  5-17-88;  BM  am] 
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Rural  Electrffictflon  Adminietration 

Intent  to  Conduct  PiMc  Scoping 
MeeOng  and  Prepare  en  EnvlronnMntal 
Aesessntent 

AOENCV:  Rural  Electrification 
Administration,  USDA. 

ACTION:  Notice  of  intent  to  conduct  i 
public  scoping  meeting  and  prepare  an 
environmental  assessment. 


r.  The  Rural  Electrification  { 
Administration  (REA)  intends  to 
conduct  a  pubUc  scoping  meeting  and 
prepare  an  Environmental  Assessment 
(EA)  in  connection  with  possible  REA 
approvals  relating  to  a  profect  proposed 
by  Southern  Maryland  Electric 
Ckwperative.  Inc.  (SMECO),  of 
Hughesville,  Maryland.  Tl»  project 
consists  of  the  construction  and 
operation  of  a  70  megawatt  (MW) 


combustion  turbine  generating  unit 
SMECO's  preferred  location  is  the  Chalk 
Point  C^nerating  Station  site  of  Potomac 
Hectric  Power  Company.  The  site  is 
located  near  the  Patuxent  River  in 
southeastern  Prince  Georges  County, 
Maryland. 

date:  The  REA  will  conduct  the  public 
scoping  meeting  on  June  22, 1988  at  Uie 
SMECO  Headquarters  Meeting  Room  in 
Hughesville,  Maryland,  at  7:30  p.nL 

ADDRESS:  All  interested  parties  are 
invited  to  submit  written  oomraents  to 
REA  prior  to,  at,  or  within  30  days  after 
the  scoping  meeting  in  order  for 
comments  to  be  part  of  the  formal 
record.'  Comments  should  be  sent  to  Mr. 
James  A.  Ruspi  Chief.  Distribution  and 
Transmission  Engineering  Branch, 
Northeast  Area— Electric  Rural 
Electrification  Administration,  Room 
0250.  South  Agriculture  BoUding. 
Washingtoa  DC  20250. 
KM  FUWTM1  IwreWMATIOil  CONTACT! 
Mr.  James  A.  Ruspi,  Notheast  Area — 
Electric,  above  address,  telephone  (202) 
382-1432  or  FTS  382-1432,  or  Mr. 
Richard  J.  McCoy,  Southern  Maryland 
Electric  Cooperative,  Inc.,  Route  231, 
Hughesville,  Maryland,  20637-9601, 
telephone  (301)  274-3111. 

suppLEieDrrAiiv  mmmumom.  REA,  in 
order  to  meet  requirements  under  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Part  150)  and  REA  Environmental 
Policies  and  Procedures  (7  CFR  Part 


1794),  intuids  to  conduct  a  public 
scoping  meeting  and  prepare  an 
Environmental  Assessment  This  notice 
is  in  connection  with  possible  REA 
approvals  relating  to  a  proposal  by 
SMECO  for  the  construction  and 
operation  of  a  70  MW  combustion 
turbine  generating  unit  in  Prince 
Georges  County.  Maryland. 

The  proposed  project  will  enable 
SMECO  to  provide  a  portion  of  its 
consumers'  electrical  power 
requirements. 

Alternatives  to  be  considered  by  REA 
include,  among  other  options:  (1)  No 
action;  (2)  conservation  and  load 
management;  (3)  joint  participation  in 
the  generation  project  of  another  utility; 
(4)  alternative  methods  of  generation; 
and  (5)  alternative  sites. 

The  public  scoping  meeting  to  be 
conducted  by  REA.  will  be  held  to  solicit 
public  input  and  comments  including  but 
not  limited  to.  the  nature  of  the 
proposed  projects,  its  possible  location, 
alternatives,  and  any  significant  issues 
and  environmental  concerns  that  should 
be  addressed  in  the  EA.  Requests  for 
additional  information  concerning  the 
meeting  may  be  directed  to  either  REA 
or  ^4ECO  at  the  addresses  shown 
above.  Copies  of  the  Alternatives 
Analysis  and  Site  Selection  Study  are 
available  for  public  review  at  the  (rffioes 
of  REA,  SMECO  and  at  the  public 
Ubraries  in  La  Plata,  Oxon  Hill,  Prince 
Frederick  and  Upper  Maribero. 

Any  REA  approval  wdll  be  subject  to 
and  contingent  upon  reaching 


satisfactory  conclusions  with  respect  to 
the  environmental  effects  of  the  project, 
and  final  action  will  be  taken  only  after 
compliance  with  environmental 
procedores  required  by  NH>A. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  aider 
10.8509— Rnial  Electrification  Loans  and 
Loan  Guarantees.  For  reasons  set  iivth 
in  the  final  rale  related  Notice  to  7  CFR 
Part  3015.  Sabpart  V,  this  invgram  is 
excluded  bma  the  scope  of  Executive 
Onier  312372  which  requires 
intergovernmental  consultation  with 
state  and  local  officials. 

Date:  May  12. 1988. 
lofan  H.  Ameasn, 

Assistant  Administrator— Electric. 

[FR  Doa  88-11092  Filed  5-17-88;  8:45  am) 


DEPARTHEMT  OF  COHMERCE 

Agency  Forme  Under  Review  by  ttie 
Office  of  Menagement  and  Bui^ 
(0I«) 

DOC  has  submitted  to  0MB  for 

clearance  the  following  pnqrasals  for 

collection  of  information  under  the 

proviaians  oi  the  Pqierwork  Reduction 

Act  (44  U.S.C.  Chapter  35). 

4ge/icy.' Bureau  of  the  Census. 

Title:  Quarteriy  A{q>arel  Survey. 

Form  Number  A^cy— MQ-23A; 
OMB-0607-056a 

Type  ofRequeaL  Extension  of  the 
expiration  date  of  a  currentiy 
approved  coOection. 

Burden:  ZJOOO  respondents;  4.000 
reporting  hours. 

Needs  and  Uses:  In  October  1986. 
Congress  amended  TIt)e  19  to  reqnire 
Census  to  collect  quarteriy  data  on 
domestic  production  of  apparel  and 
textiles,  lliese  data  are  needed  to 
monitor  the  effect  of  imports  on  the 
domestic  apparri  industry. 

Affected  Publks  Businesses  or  other  for- 
profit  institattons. 

AegiMiicyr  Quarterly. 

Respondent's  ObUgatioa:  tdandBtory. 

OMB  Desk  Officer  Fraatioatianih, 
385-734a 

Agency:  Bureaa  of  ttie  Censos. 

Title:  Braadwoven  Fabrics  (Gray). 

Form  Number  AgBaqf—^4Q-^ZT;  OMB- 
0607-0658. 

Type  of  Request  New  odection. 

Burden:  341  reqmidenls:  lt724  tepcvting 
hours. 

Needs  and  Uses:  The  purpose  of  this 
survey  is  to  monitor  trade  agreements 
with  foreign  countries.  Census  is 
requesting  that  tUs  survey  be  done  on 
a  mandatory  basis  because  the 
current  vohmtary  survey  does  not 
produce  data  in  a  timely  manner. 


Affected  Public:  Businesses  or  other  for- 
profit  institutions, 
/^^e^trencyr  Quarterly. 
Respondent's  Obligation:  Mandatory. 
OMB  Desk  Officer  Frandne  Pioonlt, 
395-7340. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  DOC  Gearance 
Officer.  Edward  Michals.  (202)  377-3271. 
Department  of  Commerce.  Room  H6622, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  2023a 

Written  comments  and 
recommendations  tos  the  pn^xMed 
information  collection  should  be  sent  to 
Francine  Picooh.  OMB  Desk  Officer, 
Room  3206  New  Executive  Office 
Building,  Washington.  DC  20603. 

Dated:  May  12. 1088. 
Edwaid  Mdials. 

Departmental  Clearance  Officer,  Office  of 

Management  and  Organization. 

[FR  Doc.  88-11071  Filed  5-17-88;  &4S  am] 

BtUJNQ  CODE  aStO-OT^ 


Foreign-Ttadee  zones  Boanl 
[Order  No.  362] 

Disspproval  Of  Applicetion  of  the 
RiMde  leland  Port  Authority  for 
Sulizone  Statue  for  Paertucket 
Fastenere,  Ine,  Paartucket,  Rl 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C.  81a-81u], 
and  the  Foreign-Trade  Zones  Board 
Regulations  (15  CFR  Part  400).  the 
Foreign-Trade  Zones  Board  (die  Board) 
adopts  the  foDowing  order 

WHEREAS,  the  Rhode  Island  Port 
Authority  and  Economic  Development 
Corporation,  Grantee  of  Foreign-Trade 
Zone  No.  105,  has  made  applications 
(filed  October  23. 1985,  FTZ  Doc.  40-85, 
50  FR  46678)  to  tiie  Board  for  auffiority 
to  establish  a  spedal-pnrpose  subzone 
at  the  stainless  steel  fastener 
manufacturing  plant  of  Pawtucket 
Fasteners,  Inc.,  In  Pawtudcet  Rhode 
Island: 

WHEREAS,  notice  of  said  application 
has  been  given  and  published  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and, 

WHEREAS,  die  Board,  having 
reviewed  the  proposal  in  the  U^  of  the 
Government's  steel  policy  and  the 
special  import  relief  program  on  certain 
stainless  steel  mill  products,  has 
determined  that  approval  of  the 
proposal  would  not  be  in  the  public 
interest  because  it  would  tend  to 
encourage  imports  of  stainless  steel  rod 
and  bar  and  result  in  a  net  negative 
economic  impact; 


NOW,  THEREFCHtE.  the  Board  hereby 
(uders: 

That  the  api^cation  filed  October  23, 
1965  (FTZ  Doc.  40-85)  is  disapproved. 

Signed  at  Washington.  DC,  tfaia  4tfa  day  of 
May.  1068. 
)os^  A.  Spabiiiii. 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration.  Chairman,  Committee 
of  Alternates  Foreign-  Trade  Zones  Board. 

Attest  lohn  ].  Da  Ponte.  )r..  Executiva 
Secretary. 
[FR  Doc  88-11030  Filed  5-17-88;  8:4S  am) 


[Docket  23-SSl 

Proposed  FOreign-Trede  Zone  for 
Victoria  end  Cetwun  Counties,  Texas, 
vmth  Two  Subzonee  In  VIctorta  County 
for  CMC  Steel  Fabricators,  inc^ 
AppOcstion  snd  Public  Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Calhoun-Victoria  Foreign- 
Trade  Zone,  Inc.  (CVFTZ),  a  non-profit 
Texas  Corporation,  requesting  authority 
to  estabUsh  a  general-purpose  foreign- 
trade  zone  in  Calhoun  and  Victoria 
Counties,  Texas,  and  two  special- 
purpose  subzones  in  Victoria  County,  aO 
sites  of  v^ch  would  be  within  or 
adjacent  to  the  Point  Comfort  Customs 
port  of  entry.  The  appbcation  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.&C  81a-81u},  and  the 
regulations  of  the  Board  (15  CFR  Part 
400).  It  was  formally  filed  on  April  27, 
1988.  CVFTZ  is  authorized  to  make  the 
proposal  under  House  Bill  83, 69th  Texas 
Leg^ature,  Third  Call  Session,  1986, 
signed  on  October  15, 1966. 

The  proposal  calls  for  a  general- 
purpose  zone  ccmsisting  of  six  sites 
totalling  1,235  acres  in  Calhoun  and 
Victoria  Counties.  Sites  1, 2,  and  3  are 
located  in  Calhoun  Count]^;  Sites  4, 5, 
and  6  are  in  Victoria  County.  Site  1  (97 
acres)  is  at  the  Calhoun  County 
Navigation  District's  marine  terminal, 
located  at  Point  Comfort  two  miles 
soutii  of  U.S.  Highway  35  on  FM 1395. 
The  site  contains  a  public  dock  and 
25,000  square  feet  of  warehouse  space 
and  is  expected  to  be  the  first  to  be 
activated  for  Calhoun  County.  Site  2 
(494  acres)  is  adjacent  to  Site  1  on  its 
north.  It  is  owned  by  the  Aluminum 
Company  of  America  (Alcoa)  and 
contains  a  bauxite  processing  facility, 
part  of  wdiich  is  currently  active.  Site  3 
(120  acres)  is  the  Westoide  Navigation 
District's  Long  Mott  Turning  Basin 
property,  located  between  State 
Hij^iway  186  and  the  Victoria  Barge 
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Canal,  near  the  Union  Carbide  dock! 
The  site  is  about  12  miles  west  of  Sites  1 
and  2.  The  Calhoun  County  Navigation 
District  will  operate  all  three  sites,  using 
Sites  2  and  3  for  longer-term 
development  (industrial/commercial 
activity)  for  large  industrial  users.  Site  4 
(135  acres),  owned  by  Victoria  Coimty, 
is  located  at  the  Victoria  Regional 
Airport  on  U.S.  Highway  59.  and 
development  as  an  industrial  park  is 
planned.  Site  5  (29  acres),  known  a« 
Skytop  Brewster,  is  located  at  Skytop 
and  MoUer  Roads  in  eastern  Victoria, 
about  1  mile  from  Site  4.  The  privately 
owned  site  has  over  255,000  square  feet 
of  manufacturing,  office  and  warehouse 
space  that  is  available  for  immediate 
activation.  The  site  was  formerly  used 
for  the  assembly  of  oil  rigs  and  can  be 
utilized  for  both  warehousing  and 
manufacturing  operations.  This  site  is 
expected  to  be  the  focus  of  the  County's 
initial  zone  activity.  Site  6  (359  acres]  is 
the  Victoria  Navigation  District's 
Pickering  Turning  Basin  property  at  the 
north  end  of  the  Victoria  Barge  Canal.  It 
is  located  about  12  miles  southwest  of 
Sites  4  and  5,  and  industrial/commercial 
development  is  anticipated.  The  latter 
three  sites  will  be  operated  by  the 
Victoria  Economic  Development 
Corporation. 

No  manufacturing  approvals  are  being 
sought  at  this  time  for  the  general- 
purpose  zone  sites.  Such  requests  would 
be  made  to  the  Board  on  a  case-by-case 
basis. 

The  two  proposed  subzones  are  for 
the  railroad  freight  car  repair  and 
rebuilding  facilities  of  Safety  Railway 
Service  and  Safety  Steel  Service, 
operating  divisions  of  CMC  Steel 
Fabricators,  Inc.,  a  Texas  corporation. 
The  Safety  Railway  facility  (176  acres) 
is  located  at  Aloe  Field  at  the  comer  of 
Warehouse  Road  and  Highway  59.  four 
miles  west  of  the  City  of  Victoria,  and 
the  Safety  Steel  plant  (7  acres)  is  located 
at  201  East  Crestwood  Street,  Victoria. 
The  plants  use  some  parts  and  steel 
material  from  foreign  sources  for  their 
operations.  Safety  Railway  expects  to 
use  imported  parts,  such  as  wheels, 
axles,  sideframes  and  bolsters,  dutiable 
at  5.5  percent,  in  the  repair  of  railroad 
freight  cars,  which  are  dutiable  at  18 
percent  Safety  Steel  imports  steel, 
dutiable  at  6  percent,  for  the  sizing, 
cutting,  shaping  and  welding  of  parts 
(5.5%)  which  would  then  be  supplied  to 
Safety  Railway  for  their  repair 
operation.  Safety  Steel  estimates  that  15 
percent  of  the  steel  it  presently  uses  is 
imported.  It  expects  an  increase  to  20 
percent  in  the  near  fut\ire.  The  > 

application  indicates  that  the  main 
purpose  for  zone  procediues  is  to  assist 


the  companies  in  obtaining  contracts  for 
the  repair  and  rebuilding  of  foreign- 
owned  railroad  freight  cars  for  reexport 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  John  I.  Da  Ponte. 
Jr.,  Director.  Foreign-Trade  Zones  Staff. 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  Don  Cough. 
Deputy  Assistant  Regional 
Commissioner,  U.S.  Customs  Service, 
Southwest  Region,  5850  Sal  Felipe 
Street,  Houston,  Texas,  77057-3012;  and 
Colonel  John  A.  Tudela,  District 
Engineer,  U.S.  Army  Engineer  District 
Galveston,  P.O.  Box  1229,  Galveston. 
Texas  77553-1229. 

As  part  of  its  investigation,  the 
examiners  committee  will  hold  a  public 
hearing  on  June  16, 1988,  beginning  at  9 
a.m.,  at  the  Calhoun  County  Courtiiouse. 
211  South  Ann  Street  Port  Lavaca, 
Texas  79979. 

Interested  parties  are  invited  to 
present  their  Views  at  the  hearing. 
Persons  wishing  to  testify  should  notify 
the  Board's  Executive  Secretary  in 
writing  at  the  address  beldw  or  by 
phone  (202/377-2862)  by  June  13. 198& 
Instead  of  an  oral  presentation,  written 
statements  (triplicate)  may  be  submitted 
in  accordance  with  the  Board's 
regulations  to  the  examiners  committee, 
care  of  the  Executive  Secretary,  at  any 
time  bom  the  date  of  this  notice  through 
July  18. 1988. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
each  of  the  following  locations: 
County  Judge's  Office,  Calhoun  County, 

2nd  Floor.  Calhoun  County 

Courhouse,  11  South  Ann  Street  Port 

Lavaca,  Texas  79979. 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board.  U.S. 

Department  of  Commerce,  Room  1529, 

14th  and  Pennsylvania  Avenue  NW.. 

Washington.  DC  20230. 

Dated:  May  la  198& 
John  |.  Da  Poote,  Jr.. 

Executive  Secretary. 

[FR  Doc.  88-11029  Filed  5-17-88: 8:45  am] 
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International  Trade  Administration 

[A-427-009] 

Industrial  Nitrocellulose  From  France; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AQENCY:  International  Trade 
Administration,  Import  Admiinisfration, 
Commerce. 


action:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 


f:  In  response  to  a  request  by 
the  petitioner  and  Societe  Nationale  des 
Poudres  et  Explosifs  ("SNPE"),  the 
Department  of  Commerce  ("the 
Department")  has  conducted  an 
administrative  review  of  the 
antidumping  order  on  industrial 
nitrocellulose  from  France.  The  review 
covers  SNPE.  the  only  known 
manufacturer  and/or  exporter  of  French 
industrial  nitrocellulose  to  the  United 
States,  and  the  period  August  1. 1986 
through  July  31, 1987.  The  review 
indicates  the  existence  of  dumping 
margins  for  the  firm  during  the  period. 

The  Department  tentatively 
determined  to  revoke  the  order  on 
industrial  nitrocellulose  from  France  in 
the  preliminary  results  of  the  last 
administrative  review  published  in  the 
Federal  Register  (53  FR  7773)  on  March 
10, 1988.  Since  we  found  margins  in  the 
current  review,  the  Department  has 
preliminarily  determined  not  to  revoke 
the  antidumping  duty  order.  As  a  result 
of  the  review,  the  Department  has 
preliminarily  determined  to  assess 
dumping  duties  equal  to  the  calculated 
differences  between  United  States  price 
and  foreign  market  value. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  May  1&  198a 
FOR  FURTHER  INFORMATION  CONTACT:  J. 
David  Dirstine  or  Phyllis  Derrick.  Office 
of  Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-2923. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  28. 1988.  the  Department 
pubUshed  in  the  Federal  Register  (53  FR 
15262)  the  frnal  results  of  iU  last 
adminisfrative  review  of  the 
antidumping  order  on  industrial 
nitrocellulose  from  France  (48  FR  36303. 
August  10, 1983).  SNPE  and  the 
petitioner  requested  in  accordance  with 
S  353.53a(a)  of  the  Commerce 
Regulations  that  we  conduct  an 
administrative  review.  We  published  the 
notice  of  initiation  on  September  21, 
1987  (52  FR  35466).  As  required  by 
section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"),  the  Department  has 
now  conducted  that  administrative 
review. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  industrial  nitrocellulose 
containing  between  10.8  and  12.2 
percent  nitrogen.  Industrial 


nitroceilulose  is  a  dry.  white,  amorphous 
s]mthetic  chemical  produced  by  die 
action  of  nitric  add  on  cellulose.  The 
product  comes  in  several  viscosities  and 
is  used  to  form  fifana  in  lacquera. 
coatings,  fomitore  finishes  and  printing 
inks.  "Hiese  imports  are  current^ 
classifiable  under  item  445.^00  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  and  under  item  numbers 
3012.20.00  and  3912.90X0  of  the 
Harmonized  System. 

The  review  covers  SNPE.  the  only 
known  manufacturer  and/or  exporter  of 
French  industrial  nitrocellulose  to  the 
United  States,  and  the  period  August  1. 
1986  through  July  31, 1967. 

United  States  Price 

In  calculating  the  United  States  price 
the  Department  used  purchase  price,  as 
defined  in  section  772  of  the  Tariff  Act 
since  all  sales  were  made  to  unrelated 
purchasers  in  the  United  States  prior  to 
importaticm.  Purchase  price  was  based 
on  the  c  j.f..  packed  price  to  unrelated 
purchasers  in  the  United  States.  We 
made  deductions,  where  applicable,  for 
foreign  inland  freight,  ocean  freight 
marine  insurance.  U.S.  inland  freight 
and  brokerage  and  handling.  No  other 
adjustments  were  claimed  or  allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value  the 
Department  used  home  market  price  as 
defined  in  section  773  of  the  Tariff  Act 
"Since  sufficient  quantities  of  such  ot 
similar  merchandise  %vere  sold  in  the 
home  market  to  provide  a  basis  of 
comparison.  Home  market  price  was 
based  on  the  packed,  delivered  price  to 
imrelated  purchasers  in  the  home 
market  We  made  adjustments,  where 
applicable,  for  inland  freight  inland 
insurance,  brokerage  and  handling, 
loyalty  discounts,  rebates,  discounts. 
quantity  adjustments,  and  differences  in 
the  physical  characteristics  of  the 
merchandise,  credit  and  packing.  No 
other  adjustments  were  claimed  or 
allowed. 

PraHminary  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that  a 
margin  of  4.39  percent  exists  for  Societe 
National  des  Poudres  et  Explosifs  for  tfie 
period  8/1/86  through  7/31/87. 

The  Department  tentatively 
determined  to  revoke  the  order  on 
industrial  nitrocellulose  fivm  France  in 
the  preliminary  results  of  the  last 
administrative  review  pubUshed  in  the 
Federal  Register  (53  FR  7773.  March  10. 
1988).  Since  we  found  margins  in  the 
current  review,  the  Department  has 
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-  preliminarily  determined  not  to  revoke 
the  antidumping  duty  order. 

Interested  parties  may  request 
disclosure  and/or  an  administrative 
protective  order  within  5  days  of  the 
date  of  publication  of  this  notice  and 
may  request  a  hearing  within  6  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  35  days  after  the  date  of 
publication,  or  the  first  workday 
thereafter.  Pre-hearing  briefs  and/or 
written  comments  fi^m  interested 
parties  may  be  submitted  not  later  than 
25  days  after  the  date  of  publication. 
Rebuttal  briefs  and  rebuttals  to  written 
conmients.  limited  to  issues  raised  in 
these  comments,  may  be  filed  not  later 
than  32  days  after  the  date  of 
publication. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentage 
stated  above.  The  Department  will  issue 
appraisement  instractions  directly  to  the 
Customs  Service. 

Further,  as  provided  for  by  i  353.48(b] 
of  the  Commerce  Regulations,  a  cash 
deposit  of  estimated  antidumping  duties 
based  on  the  above  margin  shall  be 
required  for  SNPE.  For  any  further 
entries  of  this  merchandise  from  a  new 
exporter  not  covered  in  this  or  prior 
administrative  reviews,  whose  first 
shipments  occurred  after  July  31, 1987 
and  who  is  unrelated  to  the  reviewed 
firm,  a  cash  deposit  of  4.39  percent  shaU 
be  required.  These  cash  deposit 
requirements  are  effective  for  all 
shipments  of  French  industrial 
nitrocellulose,  entered  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C  1675(a)(1)) 
and  S  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 

Dated:  May  11. 1988. 

Joflflph  A.  Spetiini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  88-11150  Filed  5-17-88;  a-45  am] 

BILUNO  CODE  3110-06-11 


IA-489-501] 

Certain  Welded  Carbon  Steel  Pipe  and 
Tube  Products  From  Turtcey; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AQENCV:  International  Trade 
Administration.  Import  Administration. 
Commerce. 


ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

summary:  In  response  to  a  request  by 
the  petitioner  and  a  respondent  the 
Department  of  Commerce  has  conducted 
an  administrative  review  of  the 
antidumping  duty  order  on  certain 
welded  carbon  steel  pipe  and  tube 
products  fr«m  Turkey.  The  review 
covers  three  manufacturers  and/or 
exporters  of  this  merchandise  to  the 
United  States  and  the  period  January  3. 

1986  throu^  April  30. 1987.  The  review 
indiciates  the  existence  of  dumping 
margins  for  these  firms  during  the 
period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  antidumping  duties 
equal  to  the  calculated  differences 
between  United  States  price  and  foreign 
market  value. 

Because  one  firm  did  not  respond  to 
the  Department's  questionnaire,  we  used 
the  best  information  available  for  that 
firm. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECnVE  DATE:  May  19, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Eugenic  Parisi  or  John  Kugelman,  Office 
of  Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-2923/3601. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  15, 1986,  the  Department  of 
Commerce  ("The  Department") 
published  in  the  Federal  Register  (51  FR 
17784)  the  antidumping  duty  order  on 
certain  welded  carbon  steel  pipe  and 
tube  products  from  Turkey.  The 
petitioner  and  a  respondent  requested  in 
accordance  with  S  353.53a(a)  of  the 
Commerce  Regulations  that  we  conduct 
an  administrative  review.  We  published 
a  notice  of  initation  of  the  antidumping 
duty  administrative  review  on  June  19. 

1987  (52  FR  23330).  The  Department  has 
now  conducted  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act"]. 

Scope  of  the  Review 

The  Unites  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  ("HS").  In  view  of  this,  we  will 
be  providing  both  the  appropriate  Tariff 
Schedules  of  the  United  States 
Annotated  ("TSUSA")  item  numbers 
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and  the  appropriate  HS  item  numbers 
with  our  product  descriptions  on  a  test 
basis,  pending  Congressional  approval. 
As  with  the  TSUSA,  the  HS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

We  are  requesting  petitioners  tp 
include  the  appropriate  HS  item 
numbers  as  well  as  the  TSUSA  item 
numbers  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  Harmonized  System  schedule 
is  available  for  consulation  in  the 
Central  Records  Unit  Room  B-OOQ.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  Additionally,  all 
Customs  offices  have  reference  copies, 
and  petititioners  may  contact  the  hnport 
SpeciaUst  at  their  local  Customs  officer 
to  consult  the  schedule. 

Imports  covered  by  this  review  are 
shipments  of  certain  welded  carbon 
steel  pipe  and  tube  products  with  an 
outside  diameter  of  0.375  inch  or  more 
but  not  over  16  inches  of  any  wall 
thickness,  currently  classiHcable  under 
TSUSA  items  610.3231,  610.3234, 
610.3241,  610.3242,  610.3243,  610.3252. 
610.3254,  610.3256,  610,3258.  and  610.4925 
and  HS  item  nimibers  7306.30.50  and 
7306.30.10.  These  products,  commonly 
referred  to  in  the  industry  as  standard 
pipe  or  tube,  are  produced  to  various 
ASTM  specifications,  most  notably  as 
A-120,  A-53,  or  A-135. 

The  review  covers  three 
manufacturers  and/or  exporters  of 
Turkish  welded  carbon  steel  pipe  and 
tube  products  to  the  United  States  and 
the  period  January  3, 1986  through  April 
30, 1987.  One  firm.  Yucel  Boru,  did  not 
respond  to  our  questionnaire;  therefore, 
for  this  firm  we  used  the  best 
information  available,  which  is  the 
highest  rate  for  responding  firms  with 
shipments  during  the  period.  I 

United  States  Price 

In  calculating  United  States  price  the 
Department  used  purchase  price,  as 
defined  in  section  772  of  the  Tariff  Act. 
Purchase  price  was  based  on  the  packed 
f.o.b.  or  ci.f.  price  to  unrelated 
purchasers  in  the  United  States.  We 
made  adjustments,  where  appUcable,  for 
brokerage  fees,  foreign  inland  freight, 
rebates,  countervailing  duties,  U.S. 
import  duties,  and  foreign  import  duty 
drawback.  No  other  adjustments  were 
claimed  or  allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value  the 
Department  used  home  market  price,  as 
defined  in  section  773  of  the  Tariff  Act 
when  sufficient  quantities  of  such  or 
similar  merchandise  were  sold  in  the 


home  market  to  provide  a  basis  for 
comparison.  Home  market  price  was 
based  on  the  packed,  ex-factory  or 
delivered  price  to  related  and  unrelated 
purchasers  in  the  home  market.  Where 
applicable,  we  made  adjustments  for 
inland  freight,  discounts,  and  differences 
in  credit  expenses,  physical 
characteristics  of  the  merchandise,  and 
packing.  No  other  adjustments  were 
claimed  or  allowed.  For  Erkboru  we 
investigated  and  found  that  there  were 
home  market  sales  below  the  cost  of 
production.  Since  the  remaining  sales 
above  cost  were  insufficient  to 
constitute  a  viable  market  we  used 
constructed  value,  as  defined  in  sectio/i 
773(e)  of  the  Tariff  Act.  Constructed 
value  consisted  of  the  sum  of  materials 
and  fabrication  costs,  general  expenses, 
profit  and  packing.  For  general 
expenses  we  used  actual  costs  because 
they  exceeded  the  ten  percent  statutory 
minimum.  For  profit  we  used  the 
statutory  eight  percent  of  materials, 
fabrication,  and  general  expenses 
because  the  actual  profit  was  less  than 
the  statutory  eight  percent 

Preliminary  Results  of  the  Review 

As  a  residt  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
the  following  margins  exist 


MwMfacturer 

Tinw  period 

Mergin 
(per- 
cent) 

Borusan.      _     

EiWxxu...     

Yucel  Boeu     

1/3/86-4/30/87 
1/3/86-4/30/87 
1/3/86-4/30/87 

0.03 
31.13 
31.13 

Interested  parties  may  request 
disclosure  and/or  an  administrative 
protective  order  within  5  days  of  the 
date  of  publication  of  this  notice  and 
may  request  a  hearing  within  8  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  35  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  Pre-hearing  briefs  and/or 
written  comments  from  interested 
parties  may  be  submitted  not  later  than 
25  days  after  the  date  of  publication. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
those  comments,  may  be  filed  not  later 
than  32  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 


value  may  vary  firom  the  percentage 
stated  above.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs  Service. 

Further,  as  provided  by  S  353.48(b)  of 
the  Commerce  Regulations,  a  cash 
deposit  of  estimated  antidumping  duties 
based  on  the  above  margins  shall  be 
required  for  all  shipments  by  the 
reviewed  firms  of  Turkish  welded 
carbon  steel  pipe  and  tube  products. 
Since  the  margin  for  Borusan  is  less  than 
0.5  percent  and,  therefore,  de  minimis 
for  cash  deposit  purposes,  the 
Department  shall  not  require  a  cash 
deposit  of  estimated  antidumping  duties 
for  this  firm.  For  any  shipments  of  this 
merchandise  manufactured  or  exported 
by  the  remaining  known  manufacturers 
and/or  exporters  not  covered  in  this 
review,  the  cash  deposit  will  continue  to 
be  at  the  rate  published  in  the 
antidumping  duty  order  for  these  firms 
(51  FR 17784,  May  15, 1986).  For  any 
future  entries  of  Oiis  merchandise  fiom  a 
new  exporter,  not  covered  in  this  or 
prior  reviews,  whose  first  shipments 
occurred  after  April  30, 1987  and  who  is 
unrelated  to  any  reviewed  firm  or  any 
previously  reviewed  firm,  a  cash  deposit 
of  31.13  percent  shall  be  required.  These 
deposit  requirements  are  effective  for  all 
shipments  of  Turkish  welded  carbon 
steel  pipe  and  tube  products  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  (c)  of  the  Tarjff  Act  (19 
U.S.C.  1675(a)(1),  (c))  and  19  CFR 
353.53a. 

Dated:  May  11, 1988. 
Joteph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc  88-11149  Filed  S-17-B8: 8:45  am] 

MUMQ  COOC  «1M)*-II 


The  MCTL  Implennentation  Technical 
Advlaory  Committee;  Partially  Cloaed 
Meeting 

A  meeting  of  the  MCTL 
Implementation  Technical  Advisory 
Committee  will  be  held  )une  9. 1988, 9:30 
a.m..  Herbert  C.  Hoover  Building,  Room 
5230. 14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC.  The 
Committee  advises  and  assists  the 
Office  of  Technology  and  Policy 
.Analysis  in  the  implemention  of  the 
Militarily  Critical  Technologies  List 
(MCTL)  into  the  Export  Administration 
Regulations  and  provides  for  continuing 


review  to  update  the  Regulations  as 
needed. 

Agenda: 

Open  Session 

1.  Opening  Remarks  by  the  Chairman. 

2.  Introduction  of  Members  &  Public 
Attendees. 

3.  Introduction  of  Invited  Guests. 

4.  Presentation  of  Papers  or  Comments 
by  the  Public. 

5.  Subcomittee  Report  on  Pilot  Study 
of  the  MTTAC  proposal  on 
Technical  Data. 

6.  Status  Report  on  Review  Initiated  at 
the  Public  Forum  on  Technical  Data. 

Executive  Session 

7.  Discussion  of  matters  properly 
classified  under  Executive  Order 
12356,  dealing  with  the  U.S.  and 
COCOM  control  program  and 
strategic  criteria  related  thereto. 

The  Geneal  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10. 1988, 
pursuant  to  Section  10(d)  of  the  Federal 
Advisory  Committee  Act  as  amended 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  committee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  materials  Usted  in  5  U.S.C. 
552b(c)(l)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10(a)(1)  and  (a)(3),  of 
the  Federal  Advisory  Committee  Act 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
:  of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility.  Room  6628.  UiS.  Department  of 
Commerce,  Washington,  DC.  For  further 
information  or  copies  of  the  minutes 
contact  Ruth  D.  Fitts.  202-377-2583. 

Date:  May  11, 1988. 
Betty  A.  Feitell. 

Acting  Director,  Technical  Support  Staff, 
Office  of  Technology  and  Policy  Analysis. 
[FR  Doc.  88-11070  Filed  5-17-88;  8:45  am] 
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Minorfty  Bueinees  Development 
Agency 

Business  Development  Center 
Applications;  New  Brunswick,  NJ 

aoency:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  a  MBDC  for 
a  three  (3)  year  period,  subject  to 
available  funds.  The  cost  of 
performance  for  the  first  twelve  months 
is  estimated  at  $165,000  for  the  project 
performance  of  October  1, 1988  to 
Septembers  1989.  The  MBDC  will 
operate  in  the  New  Brunswick,  New 
Jersey  Standard  Metropolitan  Statistical 
Area  (SMSA).  The  first  year  cost  for  the 
MBDC  will  consist  of  $165,000  in  Federal 
funds  and  a  minimum  oi  $29,118  in  Non- 
Federal  funds  (which  can  be  a 
combination  of  cash,  in-kind 
contribution  and  fees  for  services). 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  local 
and  state  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
informaion  and  assistance  regarding 
minority  business. 

.Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  three  (3) 
year  period  with  periodic  reviews 
culminating  in  annual  evaluations  to 


determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
applications  is  June  27, 1988. 

Applications  must  be  postmariced  on 
or  before  June  27, 1988. 
ADDRESS:  New  Yoric  Regional  Office, 
Minority  Business  Development  Agency, 
Jacob  K.  Javits  Federal  Building,  Room 
3720,  New  York,  New  York  10278.  (212) 
264-3262. 

FOR  FURTHER  INFORMATION  CONTACT 

Gina  A.  Sanchez,  Regional  Director  New 
York  Regional  Office  at  (212)  264-3262. 
SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information  copies  of  application  kits 
and  apphcable  regulations  can  be 
obtained  at  the  above  address.  A  pre- 
application  Conference  to  assist  all 
interested  applicants  will  be  held  on 
June  8. 1988.  at  lOKX)  a.m.  in  New 
Brunswick,  NJ,  390  George  St.,  2nd  Floor. 
(201)  745-5050  (at  the  office  of  New 
Bnmswick  Tomorrow). 
William  R.  Fuller, 

Deputy  Regional  Director,  New  York  Regional 
Office. 

May  11, 1988. 

[FR  Doc.  88-11068  Filed  5-17-68;  8:45  am] 

HUJNO  CODE  W10-2t.«i 


National  Oceanic  and  Atmospheric 
Administration 

National  Fish  and  Seafood 
Promotional  Council 

aoency:  National  Marine  Fisheries 

Service  (NMFS),  NOAA,  Commerce. 

Time  and  Date:  The  meeting  will 
convene  at  8:00  a.m.,  June  1, 1988,  and 
adjourn  approximately  4:30  p.m.,  June 
2.198a 

Place:  Hyatt  Regency  Chicago,  151  East 
Wacker  Drive,  Chicago,  IL  60601. 

Status:  NOAA  announces  a  meeting  of 
the  National  Fish  and  Seafood 
Promotional  Council  (NFSPC).  The 
NFSPC,  consisting  of  15  industry 
members  and  the  Secretary  of 
Commerce  as  a  non-voting  member, 
was  established  by  the  Fish  and 
Seafood  Promotion  Act  of  1986  to 
carry  out  programs  to  promote  the 
consumption  of  fish  and  seafood  and 
improve  the  competitiveness  of  the 
U.S.  fishing  industry. 

The  NFSPC  is  required  to  submit  an 
annual  plan  and  budget  to  the  Secretary 
of  Commerce  for  his  approval  that 
describes  the  marketing  activities  the 
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NFSPC  intends  to  carry  out  Funding  for 
the  NFSPC  activities  are  provided  for 
through  Congressional  appropriationB 
and  private  donations. 

Matters  to  be  Consifiered 

Portion  Opened  to  the  Public:  fuoe  Z. 
1988 

ftOO  am — 8:15  am — Council 
Chairman's  opening  remarks 

1:00  pm — 3.-00  pm — Discussion  of 
inland/Great  Lakes  fisheries, 
approval  of  minutes  from  last 
meeting,  status  of  qualitative, 
quantitative  and  omnibus  market 
research  studies. 
June  2, 1968 

lOKX)  am — 4:30  pm — Proposal  to  fund 
news  media  person,  discussion  of 
marketing  plan,  status  of 
advertising  agency  procurement, 
seafood  cookoff,  pending  issues, 
and  Council  meeting  schedule. 
Portion  Closed  to  the  Public:  June  1, 1988 

8:15  am— 12.-00  noon— Status  of 
Executive  Director  selection 
process;  interview  of  finalists. 
June  2, 1988 

8:00  am — 10:00  am — ^Vote/discussion 
on  selection  of  an  Executive 
Director 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeanne  M.  Grasso,  Program  Coordinator, 
National  Fish  and  Seafood  Promotional 
Council,  1825  Connecticut  Avenue,  NW., 
Room  618,  Washington.  DC  20235. 
Telephone:  (202)  673-5237. 

Dated:  May  13, 1988. 
CannMi  |.  Biondiii, 

Director,  Office  of  Trade  and  Industry 

Services. 

(PR  Doc  88-11151  Filed  5-17-88;  8:45  am] 

MLUNO  COOE  SSIO-aMI 


Nationai  Technical  Infonnation 
Service 

Intent  To  Grant  Exdueive  Patent 
Ucenee;  Cetue  Corp. 

The  National  Technical  Information 
Service  (NTIS],  U.S.  Department  of 
Commerce,  intends  to  grant  to  Cetus 
Corporation,  having  a  place  of  business 
in  Emeryville,  CA.,  an  exclusive  license 
in  the  United  States  to  practice  the 
invention  entitled  "MeUiod  of 
Controlling  Graft  Versus  Host 
Reaction",  U.S.  Patent  Application  No. 
6-792,836  (U.S.  Patent  No.  4.670,567).  The 
patent  rights  in  these  inventions  have 
been  assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Commerce.  I 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 


Notice.  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 

Inquiries,  conunents  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Papan 
Devnani,  Office  of  Federal  Patent 
Licensing,  NTIS.  Box  1423,  Springfield. 
VA  22151. 
Douglas  I- CamiiioD, 

Associate  Director,  Off iix  of  Federal  Patent 
Licensing,  National  Technical  Information 
Service,  US.  Department  of  Commerce. 
[PR  Doc.  88-11107  Filed  5-17-88;  8:45  am] 


COMMITTEE  FOR  THE 
IMPl^MENTATION  OF  TEXTILE 
AGREEMENTS 

Icauance  of  a  New  Exempt 
Certification  StanH>  for  Certain  Cotton, 
Wool  and  Man-Made  Fiber  Textile 
Product*  Exported  From  Peru 

May  13. 1988. 

AOENCV.  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  authorizing 

the  use  of  a  new  exempt  certification 

stamp. 

EFFECTWE  DATE:  June  1. 1988. 

Autiwrity:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACH 

Brian  Fennessy,  Commodity  Industry 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-3400. 
SUPPLEMENTARY  INFORMATION:  The 

Governments  of  the  Uiuted  States  and 
Peru  have  agreed  to  amend  the  exmept 
certification  reqiiirements  to  provide  for 
the  use  of  a  new  exempt  certification 
stamp  for  shipments  of  cotton,  wool  and 
man-made  fiber  textile  products, 
produced  or  manufactured  in  Peru  and 
exported  on  or  after  June  1, 1988. 

A  facsimile  of  the  new  exempt 
certification  stamp  has  been  furnished 
to  the  Commissioner  of  Customs.  A  copy 
of  the  facsimile  is  on  file  at  the  Office  of 
Textiles  and  Apparel,  U.S.  Department 
of  Commerce,  14th  and  Constitution 
Avenue,  NW.,  Room  H3100. 
Washington.  DC  20230. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.  A.  numbers  is 
available  in  the  Cqpvlation:  Textile  and 
Apparel  Categories  with  Tariff     • 
Schedules  of  the  United  States 
Aimotated  (see  Federal  Register  notice 
52  FR  47742.  dated  December  11, 1987). 


Also  see  51  FR  4409  published  on 
February  4, 1966. 

James  H.  Babb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

ConmiittM  for  ifae  Implwimntation  of  Taxtile 
Agrawnents 

May  13, 1988. 

Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington,  DC  20229. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  30, 1986  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements,  which  directed  you  to 
prohibit  entry  into  the  United  States  for 
consumption  or  withdrawal  from  warehouse 
for  consumption  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactiued  in  Peru  for  which  the 
Government  of  Peru  has  not  issued  an 
appropriate  export  visa  or  exempt 
certificatioa 

Enclosed  is  a  facsimile  of  a  new  exempt 
certification  stamp,  allowing  more  space  to 
describe  exempted  articles.  This  stamp 
replaces  the  one  currently  being  used  by  the 
Govenunent  of  Peru. 

Effective  on  June  1, 1988,  you  are  directed 
to  permit  entry  of  shipments  of  cottoa  wool 
and  man-made  fiber  textile  products, 
produced  or  manufactured  in  Peru  and 
exported  on  or  after  ]une  1, 1968  for  which 
the  Government  of  Peru  has  issued  the  new 
exempt  certification  stamp. 

Shipments  covered  by  the  old  certification 
stamp  (exported  prior  to  June  1, 1968)  wiU  not 
be  denied  entry. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  S 
U.S.C.  553(a)(1). 
Sincerely, 

James  R  Babb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreehtents. 

[FR  Doc  88-11146  Filed  5-17-88;  8:45  am) 

MUJNa  COOC  SS10-0R-II 


Adjustment  of  Import  Umlts  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  In  Turkey 

May  13, 198a 

AOENCV:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  May  19, 1968. 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 


FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  the  current  limit  refer  to 
the  Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6582.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION:  The 

current  limit  for  Category  361  is  being 
increased  by  the  addition  of  shift.  The 
limit  for  Category  317,  for  the  period  Jtily 
1. 1987  throu^  December  31, 1987.  is 
being  reduced  to  account  for  the  shift 
added  to  Category  361. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  Correlation:  Textile  and 
Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  dated  December  11. 1987). 
Also  see  52  FR  23882,  published  in  the 
Federal  Register  on  June  25, 1987,  and  53 
FR  165  and  53  FR  166,  published  on 
January  5. 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

May  13, 1988. 
Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington,  D.C.  20229. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directives 
issued  to  you  on  December  31, 1987  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements,  concerning  imports 
into  the  United  States  of  certain  cotton  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Turkey  and  exported  during 
the  periods  which  began,  in  the  case  of 
Category  317,  on  July  1, 1987  and  extended 
through  December  31, 1987;  and,  in  the  case 
of  Category  361,  on  January  1. 1988  and 
extends  through  June  30, 1988. 

Effective  on  May  19, 1988,  the  directives  of 
December  31, 1987  are  hereby  amended  to 
adjust  the  restraint  limit  for  the  following 
categories,  as  provided  under  the  terms  of  the 
current  agreement  between  the  Governments 
of  the  United  States  and  Turkey. 
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Categofy 

Adjusted  6-mo  Nmit  >  (July  1 
1967-080.  31.  1967) 

317 

6.450.185  square  yvds. 

•  The  Kmit  has  not  been  adjusted  to  account  for 
any  iniports  exported  after  June  30,  1987. 


Categay 

Adjusted  6.mo  IbnH  > 

(J«a  1.  iges-June 

30.1988) 

361 , 

273,904  numbers. 

>  The  Imtt  has  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31. 1967. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  88-11147  Filed  5-17-88;  8:45  am) 

BiLUNO  CODE  3S10-OR-« 


Adjustment  of  Import  Umits  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Turkey 

May  13, 1988. 

AGENCY:  Conunittee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECnvE  date:  May  19. 1988. 

Authority:  Executive  Ofder  11651  of  March 
3, 1972,  as  amended:  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT 

Janet  Heinzen,  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Conunerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6582.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 
SUPPLEMENTARY  INFORMATION:  The 

current  limits  for  Categories  339,  341, 
341-Y  (sublimit).  348,  348-T  (sublimit) 
and  350  are  being  increased  by  the 
addition  of  shift.  To  account  for  the  shift 
added,  the  limits  are  being  reduced  for 
Categories  335.  337,  340/640.  340-Y/640- 
Y  (sublimit),  347  and  347-T  (sublimit)  for 
the  July  1, 1987  through  December  31, 
1987  period. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S; A  numbers  is 


available  in  the  Correlation:  Textile  and 
Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (See  Federal  Register  notice 
52  FR  47745,  dated  December  11, 1987). 
Also  see  52  FR  23882,  published  in  the 
Federal  Register  on  June  25, 1987  and  53 
FR  165  and  53  FR  166  pubhshed  on 
January  5. 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
James  H.  Babb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementatioii  of  Textile 
Agreements 

May  13, 198& 
Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington,  DC  20229. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directives 
issued  to  you  on  December  31, 1987  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements,  concerning  imports 
into  the  United  States  of  certain  cotton  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Turkey  and  exported  during 
the  periods  which  began,  in  the  case  of 
Categories  335,  337,  340/640,  340-Y/640-Y, 
347  and  347-T,  on  July  1. 1987  and  extended 
through  December  31, 1987;  and,  in  the  case 
of  Categories  339,  341,  341-Y,  348,  346-T  and 
350,  on  January  1. 1988  and  extends  through 
June  30. 1988. 

Effective  on  May  19, 1968.  the  directives  on 
December  31. 1987  are  amended  to  include 
the  following  adjusted  limits,  as  provided 
under  the  provisions  of  the  current  bilateral 
agreement  between  the  Governments  of  the 
United  States  and  Turkey. 


Category 

Adjusted  6-mo.  limit  >  July  1,  1967- 
Oec.  31.  1967 

335 

31,349  dozen. 

337 

27,723  dozen 

340/640 

347 

than  107.433  dozen  shall  be  tn 
Categories  340-Y/640-Y.* 

than  116,703  dozen  shall  be  in 
Category  347-T.» 

*  Ttw  Nmits  have  not  been  adiusted  to  account  lor 
arty  imports  exported  after  June  30,  1987. 

» In  Categories  340-Y/640-Y,  only  TSUSA  num- 
bers 361.0522,  381.3132,  381.3142,  381.3152, 
381.5500,  381.5610,  381.5625,  381.5637,  381.5660. 
361.9535,  361.9547,  and  381.9550. 

•In  Category  347-T,  only  TSUSA  numbers 
376.5435,  381.0005.  381.0252,  381  0254,  381  0429, 
361.0540,  381.0542,  381.0546,  381  0832,  381  3509, 
361.3930.  381.3940,  381.6220,  381.6230,  361  6240, 
381.6250,  361.6260,  381.6270,  381.6611,  381  6924, 
361.8510,  381.6634.  381.9930,  and  791.7416 
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CMagny 


339- 

341  _ 


348.. 
350- 


ia>7 


ascMM 


2S7jl 


of  wMcfi  not  mofv 
m^TM  dann  ihrt  bo  fti 
84t-V.» 

lOflCDBS  donn  of  which  not  mow 
tM  tfl6A>3  ttawi  ihM  b«  ki 
CMmoiy348-T.*  I 

56,606  dozM 


>  Tlw  biito  IHM  not  bMn  adlMtKl  to  Mcoum  lor 
my  knoorti  awrtiri  Mlv  Onamtwr  31. 1907. 

•m  CMagoiy  Ml-Y.  orriy  TSUSA  numbMt 
384.0S0S.  3B4J0Sri.  3BC051&  384.40061  384.4610, 
384.4612  md  SaMTiai 

*ln  CHIMW  M8-T.  mlf  TSUSA  naabM 
376.5440,  SMJOOIS.  38«iie83L  3B4.02SSC  384.0867. 

384'.0711.  384.07U  384.0722.  38<07a4.  384.0729^ 
384.0731.  384.0733.  384.0736,  384JSeS.  384.2706, 
364^51.  384J0Z7.  384.3029,  384.3035.  364.3039. 
384.3044.  3843466,  384,/<520.  384.4647,  364.4661, 
384.466^  384^4736,  3844748,  384.4747,  384.4750. 
384.4763.  384.4784.  364.4766^  384.4774.  384.5275, 
384.5422.  3643526.  384.7716.  384.7815.  384.9527, 
and  791.742a 


The  Coiiunitte«  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  fi>reign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  5S3(a)(l). 

Sincerely. 

lames  H.  Babb, 

Chaiiman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  SB-lUiS  Filed  5-17-88;  8:45  am] 


Revision  In  the  Unit  Of  Quantity 
Requireinents  on  Export  Visas 

May  13, 1988. 

AOENCv:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  revising  an 
export  visa  requirement. 

EFFECTIVE  DATE:  June  1. 1988. 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended     (7 
U.S.C  1854). 

FOn  FUHTNER  INFOmNATION  CONTACT: 
Brian  Fennessy,  Commodity  Industry 
Specialist,  OfBce  of  Textiles  and 
Apparel  U.S.  Department  of  Commerce, 
(202)  377-340a 


FARV  infommation:  Although 
the  various  export  visa  arrangements 
state  that  entry  of  textile  and  apparel 
products  shall  not  be  permitted  into  die 
United  Staes  if  the  quantity  indicated  on 
the  visa  is  less  than  that  of  the  shipment, 
quantities  over  one,  but  less  than  an 
additional  whole  unit,  shall  be 
construed  to  be  the  quantity  of  the 
closest  whole  number.  A  unit  refers  to 
pound,  square  yard,  square  foot,  dozen 
or  dozen  pair. 


A  deaciiption  of  the  textile  categories 
in  teias  of  T.S.U.&A.  nunbers  is 
available  in  the  Correlation:  Textile  and 
Apparel  Categories  with  Tariff 
Schedules  of  tiie  United  States 
Annotated  [see  Fedanl  Register  notice 
52  FR  47745.  dated  December  11, 1987). 
\  iLBabii. 


ChaiimoD,  Committee  for  the  Implementation 
of  Textile  Agreements. 

f. Hl>e  fot  the  bnptaiiMiitatiiM  of 

TsKtil*  AgraeaMots 

May  13, 1968. 

Commissioner  of  Customs, 
Departwant  of  the  Treasury. 
Washington,  D.C  20229. 

Dear  Mr.  Conmiissioner.  Effective  on  June 
1, 1988,  you  are  directed  to  permit  entry  for 
consimiption  or  withdrawal  from  warehouse 
for  consumption  into  the  United  States  [i.e., 
the  SO  States,  the  District  of  Columbia  and  the 
Commomvealth  of  Puerto  Rico)  shipments  of 
textile  and  apparel  products  covered  by 
expect  visas  on  which  the  foreign  government 
has  rounded  the  quantity  down  to  the  nearest 
whole  number.  Quantities  over  one,  but  less 
than  half  of  a  whole  unit,  riiall  be  construed 
to  l>e  the  quantity  of  the  closest  whole 
number.  Quantities  of  less  than  a  single  onit 
shall  not  be  construed  to  be  zera 

Examples: 


Quantity  in  Shipment 


(a)  10  4/12  dozen  (124  pes) 

(b)  1.543.38  pounds 

(c)  4,439.33  square  yards 


Accept  the  Visa 
fof  ecifty 


10  dozen. 
1.543  pounds. 
4,439) 
yafds. 


The  Committee  for  the  Implementation  of 
Textile  Agreement8*has  determined  that  this 
action  falls  witliin  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.&C.  553(a)(1). 
Sincerely, 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements 
[FR  Doc.  88-11148  Hied  5-17-88;  8:45  am] 
MLum  C09K  ssM-on-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

May  5, 1968. 

The  USAF  Scientific  Advisory  Board 
Summer  Study  on  Integrated  Avionics 
and  Hypersonic  Test  Facilities  will  meet 
on  11-22  July  1988.  &om  &-00  a  jn.  to  S.'OO 
p.m.,  at  the  Naval  Postgraduate  Scho<ri, 
Monterey,  CA. 

The  purpose  of  this  meeting  will  be  to 
determine  conclusions  and 


reconunendatian  and  to  write  the  study 
report 

This  meeting  wlD  involve  discussions 
of  clesstfied  defense  matters  listed  in 
sectton  6S2b((4  of  Tide  5.  United  Slates 
Code.  speci&»tty  siibparagra]^  (1) 
thereol,  and  accordln^y  will  be  dosed 
to  the  public. 

For  fordier  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 

(202)  ee7-464a 

Patsy  ].  Coanar. 

Air  Ponx  Federal  Register  Liaison  Office. 
[FR  Doc  88-11100  Filed  5-17-88;  8:45  am] 
■LLNM  coos  M10-ei-M 


DELAWARE  RIVER  BASIN 
COMMISSION 

Open  CDtnmlssion  MeeUng  andPui>llc 


Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday, 
May  25. 1968  beginning  at  1:30  pjn.  in 
Room  5890  of  #2  Worid  Trade  Center. 
New  Yorlc  New  YoiIl  The  hearing  will 
be  part  of  the  Commission's  regular 
business  meeting  which  is  open  to  the 
public. 

An  informal  pre-meeting  conference 
among  the  Commissioners  and  staff  will 
be  open  for  pubUc  observation  at  about 
11:00  a.m.  at  the  same  location  and  is 
scheduled  to  include  a  report  on 
hydrologic  conditions  in  die  Delaware 
River  Basin  and  a  discussion  of 
extension  and  verification  of  the  Estuary 
Salinity  Model  for  1980-1986. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3.  Article  11  and/or  §3.8  of  the 
Compact 

1.  Holdover  Project-  Mid-Atlantic 
Shipping  and  Stevedoring,  Inc.  D-87-67. 
An  application  to  dtedge  at  the  Salem 
River  Cutoff  in  order  to  provide 
adequate  depth  of  water  for  vessel 
access  to  a  proposed  cargo  relieving 
facility.  The  applicant  plans  to 
mechanically  dredge  approximately 
8,500  cubic  yards  of  materials  to  a  depth 
of  15  feet  below  mean  low  water.  The 
20,000-8quare  foot  dredged  area  will  not 
extend  beyond  70  feet  from  the 
shoreline.  The  proposed  marine  terminal 
will  include  a  ship  docic  a  dock  apron,  a 
warehouse,  and  a  truck  loading  and 
unloading  facility.  The  project  site  is 
immediately  west  of  the  existing  port  in 
Salem  City,  Salem  County,  New  Jersey. 
This  hecuing  continues  that  of  January 
13.1988. 


2.  Holdover  Project  Delaware  River 
Basin  Commission  (DRBCj — Upper 
Delaware  Ice  Jam  Project  D-88-22  CP. 
An  application  by  DRBC  on  behalf  of 
the  City  of  Port  Jervis,  New  York; 
Bofou^  of  Matamoras  and  Westfall 
Township,  Pennsylvania:  the  Slate  of 
New  Yoriq  and  the  Commonwealth  of 
Pennsylvania  to  have  the  U.S.  Army 
Corps  of  Engineers  construct  an  ice 
diversion  channel  on  Mashipacong 
Island  and  a  39-acre  mitigation  site  on 
the  mainland,  both  in  Montague 
Township,  Sussex  County,  New  Jersey. 
The  purpose  of  the  mitigation  site  is  to 
mitigate  the  effect  of  clearing  of 
wetlands  that  are  located  within  the 
diversion  channel.  A  13,000-foot-long. 
20D-foot-wide  path  will  be  cleared  of  all 
trees  larger  than  four  inches  in  diameter 
to  allow  the  passage  of  ice  in  the 
Delaware  River  and  reduce  the  potential 
for  ice  jams  and  the  resulting  upstream 
flooding  in  Pennsylvania  and  New  York. 
No  excavation  is  proposed.  TTie  clearing 
of  the  path,  the  construction  of  an 
access  road  for  equipment  and  a  5-foot- 
high  gabion  dam  at  the  mitigation  site 
will  be  the  only  construction  activities. 
The  project  has  been  studied,  planned 
and  designed  by  the  U.S.  Army  Corps  of 
Engineers.  This  hearing  continues  that  of 
April  27, 1988.     • 

3.  Pennsylvania  Department  of 
Environmental  Resou  ves  (PADERj — 
Extension  of  the  Schuylkill  River  Scenic 
River  Designation  D-82-30  CP 
(Revised).  An  application  by  PADER  to 
modify  sections  of  the  Littie  Schuylkill 
River  segment  included  in  the 
Comprehensive  Plan  by  DRBC  Docket 
No.  I>-82-30  CP  to  be  consistent  with 
Pennsylvania  legislation  which 
formalized  designation  and 
classification  of  the  Schuylkill  River 
Extension.  The  reduced  Littie  Schuylkill 
River  designated  segment  will  extend 
from  Port  Clinton  to  the  Pennsylvania 
Highway  T'-848  Bridge  near  Rausdis  in 
Schuylkill  and  Berics  Coimties, 
Pennsylvania. 

A.  ATST  Technology  Systems  D-86- 
81.  An  application  to  modify  an 
industrial  prtxsess  wastewater  treatment 
plant  to  treat  concentrated  acid  wastes. 
The  existing  treatment  plant  as 
desicribed  in  Dodcet  No.  D-70-185,  treats 
an  average  flow  of  1.675  million  gallons 
per  day  (mgd).  The  api^icant  proposes 
_  to  process  only  Z500  gallons  per  day  of 
concentrated  add  at  the  treatment  plant; 
therefore  the  existing  hydraulic  capadty 
is  adequate,  although  several  new 
facilities  are  required.  The  proposed 
modification  is  expected  to  increase  the 
effluent  total  dissolved  solids  (TDS) 
concentration  itom  1,700  million  gaUons 
(mg)  to  3,500  mg  on  an  average  monthly 


basis.  The  treatment  plant  is  located  at 
2525  North  IZtii  Street  in  Muhlenberg 
Township.  Berks  County,  Pennsylvania 
approximately  1000  feet  north  of  the 
City  of  Reading  boimdary.  Treatment 
plant  effluent  discharges  to  Bemharts 
Creek  at  River  Mile  92.47-78.29-1.9. 
Sanitary  waste  is  discharged  to  the  City 
of  Reading  sewer  system. 

5.  Fleetwood  Borough  Authority  D-87- 
54  CP.  An  application  to  upgrade  a  0.5 
mgd  sewage  treatment  plant  located  off 
Walnuttown  Road  in  Richmond 
Township,  Berks  County,  Pennsylvania. 
The  existing  plant  provides  high  quality 
secondary  treatment  of  flow  from 
domestic  and  industrial  sources  in 
Fleetwood  Borough,  Berks  County.  The 
proposed  plant  is  designed  to  provide 
nitrification  of  ammonia.  No  expansion 
of  treatment  capacity  or  of  service  area 
is  required.  Treatment  plant  effluent  will 
continue  to  be  discharged  to  Willow 
Creek  thrugh  the  existing  outfalL 

6.  Nazareth  Borough  Municipal 
Authority  D-87-79  CP.  An  application  to 
construct  a  1.1  mgd  sewage  trieatment 
plant  to  replace  a  0.5  mgd  facility  that 
was  constructed  in  1929.  The  plant  is 
located  just  southeast  of  the  intersection 
of  Van  Buren  and  Nazareth  Roads  in 
Lower  Nazareth  Township, 
Northampton  County,  Peimsylvania.  The 
proposed  plant  is  designed  to  provide 
high  quality  secondary  treatment  of  flow 
from  Upper  Nazareth.  Bushkill,  Lower 
Nazareth  Township,  plus  Nazareth 
Borough,  all  witliin  Northampton 
County.  The  proposed  facility  is 
designed  to  serve  an  equivalent 
population  of  14.765  persons  through  the 
year  2008.  Tree tinent  plant  effluent  will 
continue  to  be  discharged  to  Shoeneck 
Creek,  but  a  new  outfall  will  be 
constructed  just  north  of  the  existing 
Une. 

7.  Doylestown  Township  Municipal 
Authority  D-88-18  CP.  An  application 
for  approval  of  a  ground  water 
withdrawal  project  to  supply  up  to  2.94 
mg/30  days  of  water  from  new  WeU 
Nos.  LS-1  and  LS-2.  The  project  is 
located  approximately  400  feet  northeast 
of  the  intersection  of  Old  Dublin  Rke 
and  Pine  Run  Road  in  Doylestown 
Township,  Bucks  County,  Pennsylvania 
and  is  in  the  Southeastern  Pennsylvania 
Ground  Water  Protected  Area. 

8.  Tamiment  Resort-Wesland 
Development  Inc.  D-88-20  CP.  An 
application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  5.5  mg/30  days  of  water  to  the 
appUcant's  resort  complex  from  existing 
Well  Nos.  1  and  2.  The  project  is  located 
in  Lehman  Township,  Pike  County. 
Pennsylvania. 


9.  Texaco  Refining  and  Marketing. 
Inc.  D~88-25.  An  application  for 
approval  of  a  ground  water  withdrawal 
of  up  to  6.48  mg/30  days  of  water  from 
existing  Well  Nos.  C-6,  C-7  and  C-29  as 
part  of  the  applicant's  ground  water 
decontamination  project.  The  project  is 
located  in  New  CasUe  County, 
Delaware. 

10.  Rollins  Environmental  Services, 
Inc.  D-88-26.  An  application  to  modify 
an  industrial  waste  treatment  plant  that 
serves  the  applicant's  hazardous  waste 
processing  facility  in  Logan  Township, 
Gloucester  County,  New  Jersey.  The 
project  is  designed  to  improve  treatment 
efficiency  at  the  plant  by  providing  a 
new  clarifier  and  a  chemical 
predpitation/microfiltration  unit  The 
treatment  plant  is  designed  to  remove 
over  90%  of  the  total  suspended  soUds 
horn  an  incinerator  scrubber 
wastewater  flow  of  1.12  mgd.  The 
proposed  modifications  represent  an 
upgrade  and  no  expansion  of  treatment 
capacity  is  required.  Treatment  plant 
effluent  will  continue  to  be  discharged 
to  Raccoon  Creek  through  the  existing 
outfall  located  in  Water  Quality  Zaae  4. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request 
Please  contact  David  B.  Everett 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  the  hearing. 
Susan  M.  Weisman, 
Secretary. 
May  10, 1988. 

[FR  Do&  88-11059  FUed  5-17-88:  8.-4S  am] 


DEPARTMENT  OF  EDUCATION 

[CFDA  §  •4.117P] 

Inviting  Applications  for  New  Awarde 
Under  ttie  Reseofdi  and  Developnient 
Centers  Progrsm  for  FY  198S 

Purpose:  To  provide  additional 
awards  to  funded  research  and 
development  centers  to  support  special 
activities  related  to  the  improvement  of 
education.  Only  existing  Research  and 
Development  Centers  under  34  CFR 
Perts  706  and  708  are  eligible  for  an 
award  under  this  competition. 

Deadline  for  Transmittal  of 
Applications:  July  5, 1988. 

Applications  Available:  May  19. 196&. 

Available  Funds:  $220,000. 

Estimated  Average  Size  of  Award- 
$75,000  to  $220,000. 

Estimated  Number  of  Awards:  1-3 
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Project  Period:  One  year.  : 

Apph'cxible  Regulations:  (a)  The ' 
regulations  for  the  Regional  Educational 
'Laboratories  and  Research  and 
Development  Centers  Programs  as 
proposed  to  be  codified  in  34  CFR  Parts 
706  and  708.  Applications  will  be 
accepted  based  on  the  notice  of 
proposed  rulemaking  published  in  the 
Fadnal  Register  on  March  22. 1988  (53 
FR  9408).  If  any  substantive  changes  are 
made  in  the  final  regulations  for  these 
programs,  applicants  will  be  given  an 
opportunity  to  revise  or  resubmit  their 
applications,  (b)  the  Notice  of  Proposed 
Biennial  Research  Priorities  published  in 
the  Federal  Register  on  November  20, 
1967  (52  FR  44625].  Applications  will  be 
accepted  based  on  the  Notice  of 
Proposed  Biennial  Research  Priorities.  If 
any  substantive  changes  affecting  the 
priority  chosen  for  this  competition  are 
made  in  the  final  biennial  research 
priorities,  other  than  the  change    ] 
described  in  the  absolute  priority 
section  of  this  notice,  applicants  will  be 
given  an  opportunity  to  revise  or    » 
resubmit  their  applications,  (c)  the 
Education  Department  General 
Administrative  Regulations,  35  CFR 
Parts  74.  75,  77,  and  78.  T 

Priorities:  The  Secretary  has  ch(»en 
from  the  notice  of  proposed  biennial 
research  priorities  published  in  the 
Federal  Register  on  November  20. 1987 
(52  FR  44625)  the  following  as  an 
absolute  priority:  Improvement  in 
education.  This  priority  includes 
assessing  the  implementation  and 
impact  of  school  reform  initiatives,  with 
particular  emphasis  on  the  refinement  of 
measures  of  effective  school,  teaching, 
and  classroom  practices.  The  Secretary 
expects  that  the  final  priority  will  also 
include  emphasis  on  the  refinement  of 
measures  of  counseling  practices,  and 
thus  applicants  may  address  this  aspect 
of  the  priority  in  their  applications.  If 
any  further  substantive  dianges  are 
made  in  the  final  priority,  applicants 
will  be  given  an  opportimity  to  revise  or 
resubmit  their  applications. 

Weighting  for  Selection  Criteria:  The 
proposed  program  regulations  at  34  CFR 
706.20(e)  authorize  the  Secretary  to 
distribute  an  additional  10  points  among 
.  the  critria  described  in  34  CFR  708.12  to 
bring  the  total  of  possible  points  to  a 
maximum  of  100  points.  The  Secretary 
will  distribute  the  reserved  10  points  as 
follows:  Five  (5)  additional  points  to  the 
criterion  at  708.12(c)  (Plan  of  operation), 
bringing  the  total  for  this  criterion  to  25 
points;  and  five  (5)  additional  points  to 
the  criterion  at  708.12(d)  (Technical 
soundness),  bringing  the  total  for  this 
criterion  to  30  points. 

For  applications  or  information 
contact-  Dr.  Martin  Orland.  OERI,  Office 


of  Research.  Room  627K.  555  New  Jersey 
Avenue  NW..  Washington,  DC  20208- 
1430,  (202)  357-6214. 

Prasnm  Antfaofity:  20  U.S.C  1221e. 
Dated:  May  13, 1968. 
QiMtar  E.  Finn,  Jr., 

Assistant  Secrstary  for  Educational  Research 

and  improvement. 

[FR  Doc  88-11096  Filed  5-17-68;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Assistant  Secretary  for  International 
Affairs  and  Energy  Emergendas 

Propoded  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  Sweden 
concerning  Peaceful  Uses  of  Nuclear 
Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfer 

RTD/SW{EU)-144.  for  the  transfer  of 
400  barrels  of  unirradiated  scrap, 
containing  20  kilograms  of  uranium, 
enriched  to  approximately  3  percent  in 
the  isotope  uranium-23S,  for 
incineration.  The  material  is  then 
planned  to  be  returned  to  either  the 
Federal  Republic  of  Germany,  or  to  the 
United  States. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 
Dated:  May  13, 196& 
GMTge ).  Bradlsy,  Jr., 

Principal  Deputy  Assistant  Secretary  for 

International  Affairs  and  Energy 

Emergencies. 

[FR  Doc  88-11168  Filed  5-17-88;  8:45  am] 
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Office  of  Fossi  Energy 

Coal  Foley  Committee;  National  Coal 
Coundt  Open  Meeting 

Pursuant  to  the  provisions  of  die 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463. 86  Stat.  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  Coal  Policy  Committee  of  the 
National  Coal  CouncU. 

Date  and  time:  Wednesday,  Jime  8. 
1988, 1:30  pm. 

Place:  Madison  Hotel,  15th  &  M 
Streets,  NW.,  Washington,  DC  20005. 

Contact  Margie  D.  Biggerstaff,  U.S. 
Department  of  Energy,  Office  of  Fossil 
Energy  (FE-1),  Washingtoa  DC  20585. 
Telephone:  202/586-4695. 

Purpose  of  the  Parent  Council:  To 
provide  advice,  informatioa  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  coal  and 
coal  industry  issues. 

Purpose  of  the  Meeting:  Discuss 
studies  currently  being  conducted  by  the 
Council. 

Tentative  Agenda: 
— Call  to  order  by  Irving  Leibson. 

Chairman. 
— Discuss  studies  currently  being 

conducted  by  the  National  Coal 

CoundL 
— ^Discuss  draft  report  on  the 

"Economic  Impact  of  Substituting 

U.S.  Coal  for  Imported  Energy." 
— ^Discuss  any  other  business  properly 

brought  before  the  Committee. 
— Public  comment — ^lO-minute  rule. 
— AdjoummenL 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairman  of  the 
Committee  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Any 
member  of  the  public  who  wishes  to  file 
a  written  statement  with  the  Committee 
will  be  permitted  to  do  so,  either  before 
or  after  the  meeting.  Members  of  the 
public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Ms.  Margie  D.  Biggerstaff 
at  the  address  or  telephone  Usted  above. 
Requests  must  be  received  at  leat  5  days 
prior  to  the  meeting  and  reasonable 
provisions  will  be  made  to  include  the 
presentation  on  the  agenda. 

Transcripts:  Available  for  public 
review  tmd  copying  at  the  Public 
Reading  Room,  Room  lE-190,  Forrestal 
Building,  1000  Independence  Avenue 
SW..  Washington.  DC.  between  9KX)  a.m. 


and  4.-00  p.nL,  Monday  through  Friday, 

exc^t  Federal  holidays. 

Hotraid  H.  RaikMi, 

Advisory  Committee,  Management  Officer. 

[FR  Doc.  88-11164  Files  5-17-88;  8:45  am] 

BtUMQ  COOK  •«t»«t-M 


National  Coal  CouncU;  Open  Meeting 

.  Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463, 86  Stat.  770),  notice  is  hereby 
given  of  the  following  meeting: 
Name:  National  Coal  Council. 

Date  and  time:  Thursday,  June  9, 1988. 
9:30  ajn. 

Place:  Madison  Hotel  15th  &  M 
Streets.  N.W.,  Washington.  D.C.  20005. 

Contact  Maigie  D.  Biggerstaft  U.S. 
Department  of  Energy.  Office  of  Fossil 
Energy  (FE-1).  Washington,  D.C.  20585, 
Telephone:  202/586-4695. 

Purpose  of  the  Council:  To  provide 
advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  coal 
industi^  issues. 

Tentative  Agenda: 

—Call  to  order  by  James  G.  Randolph, 

Chairman. 
— Remarks  by  Chairman  RandolpL 
— Remarks  by  Department  of  Eneigy 

officiaL 
— Guest  speakers. 
— ^Report  of  the  Coal  Policy 

Committee. 

'  — Consideration  of  administrative 

matters. 
— Discussion  of  any  other  business 

property  brought  before  the  Council. 
— ^Public  comment — 10-minute  rule. 
— ^Adjournment. 

Public  Participation:  The  meeting  is 
open  to  the  public  The  chairman  of  the 
Council  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Any 
member  of  the  public  who  wishes  to  file 
a  written  statement  with  the  Council 
%vill  be  permitted  to  do  so,  either  before 
or  after  the  meeting.  Members  of  the 
public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Ms.  Margie  D.  Biggerstaff 
at  the  address  or  telephone  number 
listed  above.  Requests  must  be  received 
at  least  5  days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 

Transcripts:  Available  for  public 
review  and  copying  at  the  Public 
Reading  Room,  Room  lE-190,  Forrestal 
Building.  1000  Independence  Avenue, 
SW.,  Washington.  DC.  between  9:00  ajn. 
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and  4i)0  pan.,  Monday  through  Friday. 

except  Federal  holidays. 

HowHd  H.  Raiken. 

Advisory  Committee.  Management  Officer. 

[FR  Doc.  86-11165  FOed  V47-«8;  8:45  am] 

BMJJNO  CODE  MSS-SVM 


National  Petroleum  Cound^  Open 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  86  Stat.  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  National  Petroleum  Council. 

Date  and  Time:  June  8. 1988,  9  a.m. 

Place:  The  Westin  Hotel.  Ballroom  II. 
2401 M  Street,  NW.,  Wash^gton,  DC. 

Contact  Margie  D.  Biggerstaff,  U.S. 
Department  of  Energy,  Office  of  Fossil 
Energy  (FE-1),  Washington,  DC  20585, 
Telephone:  202/586-4695. 

Purpose:  To  provide  advice, 
information,  and  recommendations  to 
the  Secretary  of  Energy  on  matters 
relating  to  oil  and  gas  or  the  oil  and  gas 
industry. 

Tentative  Agenda: 
— Call  to  order  by  Edwin  L  Cox, 
Chairman,  National  Petroleum 
Council. 
— ^Remarks  by  the  Honorable  John  S. 

Herrington,  Secretary  of  Energy. 
—Report  of  the  NPC  Conunittee  on 
Establishing  a  Petroleum  Research 
Institute. 
—Report  of  the  NPC  Committee  on 
Petroleum  Storage  and 
Transportation. 
— Guest  Speakers. 
— Consideration  of  Administrative 

matters. 
— Discussion  of  any  other  business 
properly  brought  before  the 
National  Petroleum  Council. 
— Public  comment  (10-minute  rule). 
— ^AdjoummenL 

Public  Participation:  The  meeting  is 
open  I J  the  public.  The  chairperson  of 
the  Council  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Any 
member  of  the  public  who  wishes  to  file 
a  written  statement  with  the  Council 
will  be  permitted  to  do  sa  either  before 
or  after  the  meeting.  Members  of  the 
public  who  %vish  to  make  ond 
statements  pertaining  to  agenda  items 
should  contact  Margie  D.  Biggerstaff  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  at 
least  five  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda. 

Transcripts:  Available  for  public 
review  and  copying  at  the  Public 
Reading  Room,  Room  lE-190,  Forrestal 


Building.  1000  Independence  Avenue, 

SW..  Washington,  DC  between  9HX)  a.m. 

and  4:00  pjn.,  Monday  through  Friday, 

except  Federal  holidays. 

HowvdJLRaikaa. 

Advisory  Committee  Management  Officer. 

[FR  Doc.  88-11166  Filed  S-17-88;  8:45  am] 

BtLUNQ  CODE  MS»^-M 

Western  Area  Power  Administration 

Record  of  Decision  for  ttie  CaHfomia- 
Oregon  Transmission  Project 

AQENCY:  Western  Area  Power 
Administration.  DOE. 

action:  Record  of  decision. 

summary:  The  Department  of  Energy 
(DOE),  Western  Area  Power 
Administration  (Western),  has  made  the 
decision  to  participate  in  the 
construction,  operation,  and 
maintenance  of  the  California-Oregon 
Transmission  Project  (COTP). 

Western's  decision  is  based  on  the 
information  contained  in  the  draft, 
supplement  to  the  draft,  and  final 
environmental  impact  statements  (EIS) 
that  were  issued  for  the  project  (DOE/ 
EIS-0128).  The  decision  is  also  based  on 
the  information  contained  in  Bonneville 
Power  Administration's  (BPA)  Intertie 
Development  and  Use  (IDU)  final  EIS. 

With  two  exceptions,  the  COTP  would 
be  constructed  along  the 
environmentally  preferred  route  as 
described  in  the  final  EIS  and  presented 
briefly  below. 

Western  plans  to  construct  facilities 
for  the  upgrading  of  two  existing  230- 
Icilovolt  (kV)  transmission  lines  to  a 
single  500-kV  transmission  line  between 
the  Olinda  Substation  and  the 
Sacramento  River  Delta  area,  construct 
approximately  20  miles  of  new  500-kV 
transmission  line  between  the 
Sacramento  River  Delta  area  and  the 
Tracy  Substation,  and  construct  the 
associated  substation  facilities  near 
Olinda,  Maxwell,  and  Tracy,  California. 
Other  facilities  for  the  COTP  will  be 
constructed  by  the  Transmission  Agency 
of  Northern  California  (TANC)  and  by 
BPA. 

Western  has  adopted  the  mitigation 
measures  for  the  COTP  that  are  Usted  in 
the  final  EIS  and  has  committed  to  adopt 
a  mitigation  compliance  and  monitoring 
plan  that  will  ensure  that  the  measures 
are  integrated  into  the  proposal.  In 
addition,  any  tmforeseen  site-specific 
mitigation  requirements  identified 
during  the  construction  phase  will  be 
addressed  by  Western  and  coordinated 
with  the  appropriate  Federal,  State,  and 
local  agencies. 
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While  Western  is  not  planning  to 
participate  in  tlie  financing, 
construction,  operation,  or  maintenance 
of  the  Los  Banos-Gates  and  Pacific 
Northwest  (PNW)  Reinforcement  Project 
and  has  no  decision  making  authority 
with  regard  to  these  projects,  the  three 
projects  were  considered  in  one  EIS 
because  of  the  interrelationships  among 
them.  Decisions  on  these  projects  will  be 
made  by  the  California  Public  Utilities 
Commission  (CPUC)  and  BPA.  j 

respectively.  ' 

FOII  FURTHER  INFORMATION  CONTACT 
Mr.  David  G.  Coleman.  Area  Manager, 
Sacramento  Area  Office,  Western  Area 
Power  Administration.  1825  Bell  Street. 
Suite  50a  Sacramento,  CA  95825.  (916) 
978-44ia 

SUPPLEMENTARY  INFORMATKMI:  Title  ID 

of  the  Energy  and  Water  Development 
Appropriations  Act  for  Fiscal  Year  1985 
(Pub.  L  98-360)  authorized  the  Secretary 
of  Energy,  through  Western,  to 
"construct  or  participate  in  the 
construction  of  such  additional  facilities 
as  he  deems  necessary  to  allow 
mutually  beneflcial  power  sales 
between  the  Pacific  Northwest  and 
California."  The  proposal  was 
developed  by  a  group  of  California 
public  and  private  utihties  and  Western 
through  a  Memorandum  of 
Understanding  (MOU)  that  provides  the 
frameworic  for  development  of  the 
projects. 

The  purposes  of  the  proposed  actions 
are  to  expand  the  bidirectional 
capabihty  of  the  Pacific  Northwest- 
Pacific  Southwest  Intertie  transmission 
system  and  to  help  serve  CaUfomia's 
need  for  economical  power,  the  Pacific 
Northwest's  desire  to  sell  surplus  power, 
and  the  need  for  maintaining  and 
increasing  the  reliability  of  5ie  existing 
transmission  system.  The  COTP  will 
add  approximately  1,600  megawatts 
(MW)  of  additional  transfer  capability 
between  the  Pacific  Northwest  and 
California.  The  COTP,  Los  Banos-Gates 
Transmission  Project  and  PNW 
Reinforcement  Project  would  add  to  and 
strengthen  the  existing  high  voltage 
transmission  links  between  California 
and  the  Pacific  Northwest.  These 
projects  would  provide  for  greater 
access  to  Northwest  power  surpluses, 
facilitate  more  efficient  use  of  power 
resources,  provide  greater  resource 
diversity,  and  enhance  transmission 
system  reliability. 

One  provision  of  the  COTP  MOU  is 
that  Pacific  Gas  and  Electric  Company 
(PG&E)  provide  power  transfers 
between  the  existing  Tesla  Substation 
and  southern  California  for  certain 
participants.  Eariier  PG&E  studies  of 
both  the  existing  and  future 


transmission  needs  between  the  Tesla 
Substation  and  southern  California 
indicated  that  a  new  500-kV  line  and 
supporting  facilities  would  be  the  most 
appropriate  and  economical  means  for 
PG&E  to  meet  the  contractual 
obligations  of  the  COTP  MOU.  These 
facilities  became  known  as  the  Los 
Banos-Gates  Transmission  Project 
PG&E  has  since  studied  the  Los  Banos- 
Gates  power  flow  requirements  and 
believes  it  can  meet  its  commitments 
under  the  MOU  to  provide  firai 
bidirectional  transmission  without 
constructing  the  Los  Banos-Gates 
Project  at  this  time. 

The  PNW  Reinforcement  Project  is  a 
proposal  by  BPA.  Pacific  Power  and 
Light  Company,  and  Portland  General 
Electric  Company  to  construct  new  and 
modify  existing  transmission  lines  and 
supporting  facilities  in  southern 
Washington  and  Oregon.  This  project 
was  identified  as  a  result  of  studies  of 
future  transmission  needs  associated 
with  increased  power  flows  on  the 
Intertie  system. 

Although  the  three  projects  have 
different  sets  of  sponsors,  all  are  related 
to  the  exchange  of  approximately  1,600 
MW  of  additional  power  between  the 
two  regions.  Because  of  this 
interrelationship,  the  three  projects  were 
considered  together  in  one  EIS  to 
promote  an  assessment  of  the 
cumulative  impacts  and  a  coordinated 
process.  In  addition,  the  EIS  was  jointly 
prepared  with  TANC  as  an 
environmental  impact  report  (EER).  The 
EIR  was  used  by  TANC  to  fulfill  its 
requirements  under  the  California 
Environmental  Quality  Act. 

Western's  participation  is  necessary 
because  the  COTP,  as  proposed, 
involves  the  upgrading  of  approximately 
170  miles  of  Western's  Shasta-Tracy/ 
Cottonwood-Tracy  Transmission  Line 
from  two  230-kV  circuits  to  a  single  500- 
kV  circuit  As  compensation  for  the  use 
of  the  Federal  facilities,  the  Federal 
government  will  receive  6.25  percent  or 
100  MW,  of  capacity  in  the  proposed 
project  to  serye  Federal  agencies, 
including  the  DOE  laboratories  and  fish 
and  wildlife  refuges.  This  capacity  will 
be  in  addition  to  Western's  existing 
capacity  on  the  two  230-kV  lines  that 
would  be  replaced.  Western's  purposes 
and  needs  for  participating  in  Uie  COTP 
are  to  provide  access  to  economical 
Northwest  power  for  the  Federal 
agencies,  to  obtain  greater  reliability  for 
its  entitlement  on  the  existing  Pacific 
Alternating  Current  (AC)  Intertie  lines 
and  the  intercoimected  transmission 
grid  as  a  whole  and  to  promote  efficient 
use  of  power  resources. 


The  COTP.  Los  Banos-Gates  Project 
and  PNW  Reinforcement  Project  include 
constructing  new  and  modifying  existing 
500-kV  and  230-kV  AC  transmission 
facilities  in  northern  and  central 
California,  Oregon,  and  in  southern 
Washington.  The  proposed  actions  for 
the  con*  are  stmimarized  below. 

Descriptioa  of  the  Proposed  Action 

1.  Facilities 

Hie  proposal  is  to  construct  and 
operate  approximately  340  miles  of 
transmission  lines,  three  substations,  a 
series  compensation  station, 
communication  facilities,  and  to  modify 
two  existing  substations.  Specifically, 
the  proposed  actions  are: 

Construct  a  new  substation  at  site  E3 
near  the  California-Oregon  border  along 
the  existing  Malin-Meridian  500-kV  AC 
Transmission  Line  to  serve  as  the 
northern  terminus  for  the  COTP  and 
interconnection  point  with  the  Pacific 
Northwest  transmission  system. 
Presently,  it  is  planned  that  this 
substation  will  be  constructed  by  BPA. 

Construct  a  new  500-kV  AC 
transmission  line  (approximately  146 
miles  long)  from  the  California-Oregon 
border  area  substation  to  the  proposed 
Olinda  Substation  near  Redding. 
California. 

Construct  the  Olinda  Substation  at 
site  GP4  south  of  Redding  near  the 
interconnection  of  Gas  Point  Road  and 
Happy  Valley  Road  and  relocate 
approximately  1  mile  of  existing  230-kV 
transmission  line  right-of-way  (ROW).' 

Upgrade  an  existing  double-circuit 
230-kV  AC  line  (approximately  170  miles 
long)  owned  by  Western,  to  a  single- 
circuit  500-kV  AC  line  from  the 
proposed  Olinda  Substation  to  the 
Sacramento  River  Delta  area. 

Construct  the  Maxwell  Series 
Compensation  Station  at  site  SC3  near 
the  town  of  Maxwell.  California. 

Construct  approximately  20  miles  of 
new  500-kV  AC  transmission  line  from 
the  Sacramento  River  Delta  area  to  the 
existing  Tracy  Substation. 

Construct  a  new  500-kV  AC  double- 
circuit  link  (approximately  6  miles  long) 
between  the  "Tracy  Substation  and  the 
area  of  the  Tesla  Substation.  This  line 
will  be  connected  to  the  existing  Tesla- 
Los  Bancs  Number  2  500-kV  line, 
creating  the  Tracy-Tesla  and  Tracy-Los 
Bancs  500-kV  Transmission  Lines. 

Expand  the  Tracy  Substation  to 
include  a  500-kV  substation  and  replace 
six  230-kV  circuit  breakers  in  the 
existing  Tracy  Substation. 
Approximately  1  mile  of  existing  230-kV 
transmission  lines  will  be  rerouted  to 
make  room  for  the  new  substation. 


Modify  the  Tesla  Substation  to 
replace  two  230-kV  circuit  breakers, 
relaying,  and  other  equipment. 

Modify  existing  and  construct  new 
microwave  communication  system 
facilities  in  central  and  northern 
California  and  southern  Oregon. 

Modify  the  existing  Cottonwood 
Substation  to  replace  three  230-kV 
circuit  breakers. 

The  transmission  lines  for  the  COTP 
will  be  supported  on  steel  structures 
that  will  be  designed  and  constructed  to 
meet  State  and  national  standards. 
.Several  types  of  structures  will  be  used 
depending  on  the  line  configurations, 
engineering  factore,  and  mitigation 
'needs.  These  types  include  single-circuit 
lattice,  double-circuit  lattice,  single- 
circuit  tubular,  single  pole  and  H-frame, 
double-circuit  tubular,  and  upgrade 
towers.  On  the  upgraded  single-circuit 
lattice  towers,  steel  support  members 
-will  be  added  to  the  main  body  of  the 
existing  230-kV  double-circuit  lattice 
towers,  and  the  top  will  be  rebuilt  to 
support  the  new  500-kV  AC  conductors 
and  provide  adequate  electrical 
clearances.  Structures  will  typically  be 
125-180  feet  tall. 

2.  Proposed  Route 

North  D  of  the  four  northern 
alternatives  discussed  in  the  draft  EIS 
and  South  B  of  the  three  southern 
alternatives,  represented  both  the 
environmentally  preferred  and  project 
preferred  alternatives.  Route  segments 
discussed  in  the  supplement  to  the  draft 
EIS  were  options  within  alternatives 
North  D  and  South  B.  The 
environmentally  preferred  and  project 
preferred  route  between  Olinda 
Substation  and  Tracy  Substation  is  the 
.upgrade  of  Western's  existing  double- 
circuit  230-kV  AC  line  to  500-kV  AC. 
The  selected  route  segments,  traveling 
from  the  Oregon  Border  to  Tracy 
Substation  are: 

Southern  Oregon  switching  station  site  E3, 
North  1,  N-lOG,  N-IOJ.  N-IOK.  N-IOL,  N- 
lOMl,  N-10M2(A1).  N-10M2(A).  North  2B,  N- 
10AIt5(B),  N-10Alt5(D),  N-10Alt5(C),  N- 
7Altl(A),  N-7Altl(B),  North  3),  N-8A(3).  N- 
BC,  North  4,  N-8Alt2(A),  N-flA  N-SC,  N-OD. 
N-flG,  N-OJ.  N-9N,  N-ea  N-^,  N-13A, 
.Olinda  Substation  site  GP4,  S-IA  Maxwell 
Series  Compensation  Station  Site  SC3,  S-8B, 
S-8C.  S-«Altl.  S-eEl(A).  South  1,  S-aAlt3,  S- 
8K,  Tracy  Substation  site  Tl,  S-9D,  S-OG, 
South  2. 

Alternative  D  in  the  northern  section 
was  selected  as  the  environmentally 
preferred  alternative  primarily  because 
it  minimizes  impacts  to  timberlands, 
emphasizes  route  segments  on  public 
lands  where  resource  impacts  are 
similar,  and  minimizes  impacts  to  earth, 
.water  and  vegetation  resources,  and 


critical  wildlife  species  and  their 
habitats.  Alternative  D  was  selected  as 
the  project  preferred  route  because  it 
satisfies  transmission  system  reliability 
requirements  provided  that  a  fuels 
management  plan  and  fire  response  plan 
is  developed  in  conjunction  with  the 
U.S.  Forest  Service  (USPS)  and 
implemented  for  the  area  between  the 
existing  Intertie  and  the  preferred  route. 
The  USPS  indicated  that  the  area  east  of 
the  North  3J  corridor  has  a  feasible  route 
location  that  will  minimize  resource 
impacts  while  meeting  geologic 
concerns.  Should  a  superior  location  be 
found  near  North  3)  during  final  design, 
the  lead  agencies  will  woric  with  the 
USPS  to  identify,  review,  and  approve 
the  new  location. 

The  Western  upgrade  is 
environmentally  preferable  to  any 
alternative  route  between  Olinda  and 
the  Sacramento  River  because  any 
alternative  involving  construction  of  a 
new  line  in  a  new  ROW  would  cause 
more  environmental  impacts  than  the 
upgrade.  This  route  was  selected  as  the 
project  preferred  due  to  environmental, 
economic  and  engineering 
considerations,  as  explained  in  the  EIS. 

Alternative  B  in  the  southern  section 
was  identified  as  the  environmentally 
preferred  alternative  because  it 
minimizes  impacts  to  developed  and 
planned  land  uses.  Alternative  B  was 
selected  as  the  project  preferred  route 
because  environmental  impacts  are 
minimized  while  separation  from  the 
existing  Intertie  is  maximized  to  the 
extent  practical. 

Comments  received  on  the  draft  EIS 
led  to  the  identification  of  new  routing 
options  for  portions  of  the  preferred 
route  for  the  COTP,  which  were 
considered  in  a  supplement  to  the  draft 
EIS  issued  in  July  1987.  Hie  major 
concerns  expressed  in  the  comments 
included  concerns  about  visual  impacts 
on  property  and  the  possibility  of 
resultant  impacts  to  property  values; 
concerns  about  impacts  to  agricultural 
crops  and  agricultural  practices,  such  as 
aerial  application  of  chemicals  and 
irrigation  systems;  concern  for  collision 
of  waterfowl  and  raptors  with  the 
transmission  lines;  recommendation  that 
public  lands  rather  than  private  land  be 
used  whenever  possible:  concern  for 
effects  on  prime  timberlands;  doubt  of 
the  need  for  separation  of  the  proposed 
project  from  the  existing  Intertie  lines; 
concern  for  the  economics  of  the  project; 
concern  over  recent  scientific  literature 
indicating  possible  correlations  between 
electromagnetic  fields  and  human 
health;  and  the  need  for  more  specificity 
in  the  mitigation  measures.  The  route 
option  comparisons  are  discussed  in 
detail  in  section  1.2.2  of  the  final  EIS. 


The  following  changes  to  the  routing 
were  made: 

A  new  site  (E3)  for  the  southern 
Oregon  substation  would  have  fewer 
impacts  on  agricultural  lands  and  is  less 
visible  from  the  town  of  Malin,  Oregon. 

Alternative  route  North  1  is  a  9.7-mile 
route  option  located  to  the  east  of  the 
original  project  preferred  route.  The 
North  1  route  option  avoids  a  private 
airstrip  and  avoids  more  agricultural 
land. 

Route  segment  N-10M2(AI)  avoids  an 
area  managed  by  the  USPS  for  old- 
growth  habitat  and  a  tree  plantation. 

Route  N-IOM  reduces  impacts  to 
prime  tlmberland  when  compared  to  the 
original  preferred  route.  The  original 
preferred  route  (N-10Alt5)  offered 
greater  transmission  system  reliability 
due  to  lower  probabiUty  of  fires  and 
other  common-mode  types  of  outages 
because  it  provided  greater  separation 
from  the  existing  Intertie.  The  USPS  has 
strongly  maintained  that  reliance  on 
centerling  separation  without 
consideration  for  fire  suppression 
activities  would  not  significantly  reduce 
forest  fire-caused  outages.  The  USPS 
has  stated  that  it  will  help  develop  a 
fuels  management  and  fire  response 
plan  for  the  COTP.  N-IOM  was 
reconsidered  as  a  feasible  alternative 
based  on  the  commitment  from  the 
USPS. 

Route  North  2B  would  require  less 
extensive  access  road  construction  and 
represents  additional  separation  from 
the  existing  Intertie.  It  is  the  preferred 
route  for  reasons  of  increased  system 
reliabiUty. 

The  North  3)  option  reduces  impacts 
to  USPS  timber  sale  areas  and  spotted 
owl  management  areas.  The  USPS 
indicated  that  the  area  east  of  the  North 
3)  corridor  (east  of  Little  Meadows]  has 
a  feasible  route  location  that  will 
minimize  resource  impacts  while 
meeting  geologic  concerns.  Should  a 
better  location  be  found  near  North  3J 
during  the  final  design,  Western  will 
work  with  the  USPS  to  identify,  review, 
and  approve  the  location. 

The  North  4  route  avoids  a  small 
residential  community,  is  further  from 
the  Roaring  Creek  Rancheria,  aind 
reduces  visual  impacts. 

The  South  1  routing  option  was 
identified  in  response  to  concerns  of 
landowners  along  the  original  preferred 
route.  The  new  route  reduces  the 
severance  of  parcels  and  avoids 
development  along  Sand  Mound  Slough. 
The  southern  section  of  this  route  also 
avoids  crossing  Woodward  Island, 
where  access  for  construction  and 
maintenance  would  be  difficult 
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Selection  of  Soutli  1  resulted  in  the 
identification  of  a  new  segment,  S- 
8Alt3.  This  segment  is  preferred  to 
segment  S-8J,  which  it  replaces,  because 
it  is  shorter  and  minimizes  impacts  to 
agricultural  uses. 

The  South  2  route  is  preferred  to  the 
original  preferred  route  because  it  takes 
advantage  of  more  compatible  land  uses 
and  avoids  an  elevated  road  crossing  of 
the  Interstate  Highways  580/205 
interchange*.  This  route  takes  advantage 
of  two  existing  public  ROW's  for  part  of 
its  length. 

The  environmentally  preferred 
alternatives  were  selected  as  the  project 
preferred  route  with  the  exception  of 
one  area  in  the  Tulelake  basin  and  one 
area  near  Bear  Mountain.  In  the 
Tulelake  basin,  the  environmentally 
preferred  route  (N-10  Alt.4)  was  found 
to  have  prohibitively  high  costs 
compared  to  slight  environmental 
benefits-  and  was  judged  to  be  infeasible 
from  an  economic  perspective.  In  the 
Bear  Mountain  area,  it  was  found  that  a 
more  extensive  access  road  system  and 
construction  efforts  on  North  2C  made 
the  comparison  with  North  2B  so  close 
that  one  is  not  clearly  environmentally 
better  than  the  other.  In  this  and  other 
areas,  environmental  impacts  along  the 
selected  route  can  be  reduced  through 
implementation  of  mitigation  measures. 
These  are  noted  in  table  1.1.2-1  in  the 
final  EIS. 

The  following  routes  were  considered 
but  were  not  selected  as  part  of  the 
project  proposal.  An  analysis  of  their 
impacts  and  more  detailed  reasons  for 
their  rejection  are  found  in  section  1.2.2 
of  the  final  EIS. 

The  John  Cross  Alternative  and 
variations  of  it  were  rejected  because 
they  either  would  greatly  decrease 
system  reliability,  were  not  economical, 
or  both. 

The  California  Department  of  Fish  and 
Game  proposal  was  rejected  because  of 
engineering  concerns  and  because  there 
were  no  potentially  significant  impacts 
to  bald  eagles  identified  along  the 
selected  route  with  the  implementation 
of  mitigation. 

The  underground  crossing  of  the 
Intertie  was  rejected  based  on  concerns 
for  reliability  of  the  transmission 
system. 

Locating  east  of  the  existing  Interties 
into  Nevada  was  rejected  based  on 
economic  considerations  and  because  it 
would  not  meet  the  purpose  of  the 
proposed  project. 

Locating  along  the  PG&E  pipeline  was 
rejected  bf::ause  of  concerns  with 
reliability  since  crossing  of  the  existing 
Interties  would  be  required. 

The  Rio  Vista  to  Tracy  alternative 
was  rejected  because  of  concerns  with 


lack  of  access  for  construction, 
waterfowl  habitat  and  increased  costs 
due  to  increased  length  and  special 
foundation  requirements. 

Locations  west  of  the  upgraded 
portion  were  rejected  based  on 
increased  environmental  impacts  and 
increased  costs. 

Interstate  Highway  5  to  Tracy  was 
eliminated  due  to  increased 
environmental  impacts  and  higher  costs. 

The  Modoc  National  Forest  Intertie 
relocation  suggestion  was  rejected  since 
it  is  an  extreme  and  costly  measure  in 
light  of  the  timber  impacts  to  the  Modoc 
National  Forest. 

The  Hearst  alternative  and  Forest 
Service  segments  in  the  Grizzly  Peak 
area  were  rejected  because  portions  of 
these  suggestions  involve  steep, 
unstable  slopes  that  are  susceptible  to 
landslides  and  surface  erosion  in  the 
Devil's  Canyon  area. 

The  new  Antioch  route  was  rejected 
based  on  engineering  considerations 
and  because  the  location  woidd  have 
required  crossing  the  Intertie  lines — a 
situation  that  is  unacceptable  from  a 
systems  reliability  viewpoint. 

The  Henwood  proposal  was 
eliminated  due  to  concerns  with  system 
reliability  and  project  cost. 

The  Beebe  proposal  was  rejected 
based  on  increased  environmental 
impacts. 

3.  Right-of-  Way  Acquisition 

Contracts  for  ROW's  or  additional 
easements  will  be  negotiated  with  the 
individual  landowners.  Between  the 
proposed  Olinda  Substation  and  the 
Sacramento  River  Delta  area,  Western 
has  an  approximately  125-foot  wide 
easement  for  its  existing  double-circuit 
230-kV  transmission  line.  Because  the 
proposal  involves  installing  a  500-kV 
line  in  an  easement  designed  for  a 
double-circuit  230-kV  line,  additional 
rights  for  construction  of  a  500-kV  line 
will  have  to  be  acquired,  but  no 
additional  ROW  vtndth  will  be  needed 
with  the  exception  of  some  areas  of 
minor  relocations  of  structures.  In  those 
parts  of  the  proposed  project  where  a 
new  transmission  line  will  be 
constructed  (i.e.,  between  the  southern 
Oregon  substation  and  the  Olinda 
Substation,  and  from  the  Sacramento 
River  Delta  «rea  to  the  Tracy 
Substation)  new  ROW's  will  be  needed. 
Easement  rights  for  access  road  ROWs 
will  be  acquired  over  certain  existing 
roads  and  trails  to  assure  continuity  of 
access  to  the  transmission  line. 

4.  Construction  Practices 

Dxiring  (he  construction  of  the 
transmission  line  and  supporting 
facilities  there  are  several  phases  of 


work  including,  but  not  limited  to, 
surveying,  clearing,  construction  of 
access  roads,  foundation  installation, 
allocation  of  materials  along  the 
construction  route,  structure 
modlHcation,  conductor  stringing, 
conductor  pulling  site  restoration,  and 
final  clean-up.  Figure  2.1-4  of  the  draft 
EIS  shows  the  installation  of  the 
transmission  line  conductors.  Volume 
3A,  appendix  A  discusses  the  operations 
in  greater  detail 

5.  Operation  and  Maintenance  Practices 

The  proposed  line  wiU  be  energized 
and  operated  at  a  nominal  voltage  of 
525-kV,  plus  or  minus  5  percent. 
Changes  in  power  flow  will  cause  minor 
fluctuations  in  the  actual  operating 
voltage.  System  dispatchers  in  power 
control  centers  will  direct  the  day-to- 
day line  scheduling  and  equipment 
operation  by  supervisory  control  to 
operate,  maintain,  and  protect  the 
system.  Circuit  breakers  will  operate 
automatically  in  an  emergency  to  ensure 
the  safety  of  the  system. 

Land  use  activities  within  the 
transmission  line  ROW  will  be 
permitted  within  the  terms  of  the 
easement.  Farming  and  grazing  are 
generally  encouraged  within  the  ROW  if 
appropriate  precautions  are  observed. 
Incompatible  activities  not  permitted 
within  the  ROW  include  constructing 
buildings,  drilling  wells,  and  other 
activities  that  compromise  safety  or 
hinder  Western's  maintenance 
activities. 

Various  techniques  will  be  used 
within  the  ROW  to  control  or  eliminate 
vegetation  that  could  interfere  with 
reUable  service.  The  ROW  will  not  be 
clear-cut;  as  much  vegetation  will  be  left 
as  possible.  Techniques  include  hand 
and  mechanical  cutting  as  well  as 
selective  application  of  approved 
herbicides.  The  management  objective, 
type  of  vegetation  present,  adjacent  land 
use  and  development,  and  impacts  of 
the  control  technique  wiU  be  considered 
in  selecting  the  most  appropriate  method 
to  use  at  each  facility  and  along  each 
ROW  segment  Herbicides  will  not  be 
used  on  Federally-owned  lands, 
consistent  with  current  Federal  court 
restrictions,  but  may  be  used  on  other 
lands  in  cooperation  with  the 
landowners. 

A  maintenance  program  will  be 
established  to  ensure  continued  reliable 
service  of  the  transmission  system.  The 
proposed  transmission  line  structures, 
access  roads,  and  ROWs  will  be 
inspected  on  foot  in  vehicles,  or  air 
craft  one  to  six  times  per  year. 
Emergency  repairs  will  be  made  if  the 
transmission  line  is  damaged  and 


requires  immediate  attention. 
Maintenance  crews  of  generally  less 
than  ten  persons  would  use  a  variety  of 
equipment  to  effect  repairs,  including 
hand  tools,  trucks,  aerial  lift  trucks, 
cranes,  and  other  equipment 

A  Mitigation 

All  practicable  means  to  avoid  or 
minimize  environmental  harm  from  the  . 
selected  alternative  have  been  adopted. 
The  mitigation  measures  that  have  been 
adopted  are  listed  in  section  1.1.5  of  the 
final  EIS.  These  measures  will  be 
incorporated  into  the  proposed  action 
through  a  Compliance  Monitoring  Plan 
that  is  being  developed  by  the  project  in 
cooperation  with  the  landowners  and 
managers.  Western  is  committed  to 
adopt  the  provisions  of  the  plan.  The 
plan  will  be  prepared  during  project 
design  to  include  engineering  designs 
and  construction  plans.  It  will  be 
developed  through  additional 
consultation  with  state  and  Federal 
agencies  that  will  be  involved  in 
monitoring  its  implementation. 

Implementation  of  the  Compliance 
Monitoring  Plan  will  be  assured  through 
several  measures.  First,  the  lead 
agencies  will  ensure  that  the  applicable 
mitigation  measures  are  included  in  the 
construction  contracts.  The  construction 
inspectors  will  verify  that  the  mitigation 
measures  are  implemented  and  will 
have  the  authority  to  enforce  the 
measures  by  redirecting  activities  of  the 
construction  contractor  to  the  extent 
necessary  to  meet  the  mitigation 
requirements  included  in  the 
construction  specifications.  Second, 
both  Western  and  TANC,  as  lead 
agencies  under  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  and  the  California 
Environmental  Quality  Act  will  monitor 
the  implementation  of  the  mitigation 
measures.  Third,  cooperating  and 
responsible  agencies  and  other  local. 
State,  and  Federal  agencies  may  also 
monitor  the  implementation  of  the 
mitigation  measures  under  their 
jurisdiction.  Details  of  the  coordination 
and  reporting  mechanisms  for  this 
monitoring  will  be  included  in  the 
Compliance  Monitoring  Plan. 

Alteinatives  Considered  but  not 
Selected 

1.  No  Action 

Selection  of  the  no-action  alternative 
would  mean  that  the  COTP,  Los  Banos- 
Gates,  and  PNW  Reinforcement  Project 
would  not  be  constructed.  Consideration 
of  the  no-action  alternative  was  not 
limited  to  assessment  of  the 
consequences  of  foregoing  the  three 
projects.  If  the  projects  are  not  built  and 


if  the  utilities  presenUy  participating  in 
them  do  not  act  in  concert  to  construct 
an  alternative  1,600  MW  resource,  these 
utilities  may  meet  their  power 
requirements  through  independent 
development  of  other  resource 
alternatives.  Selection  of  the  no-action 
alternative  could  lead  to  a  number  of 
individual  actions  by  the  many  different 
participating  utilities  to  obtain  power 
from  other  resources.  It  is  also  noted 
that  the  plans  used  in  the  economic 
analysis  without  the  three  projects, 
already  included  all  of  the  anticipated 
energy  and  capacity  planned  to  be 
available  from  Qualifying  Facilities. 

At  present  California  utilities  in  the 
aggregate  have  substantial  amounts  of 
excess  generation  capacity,  primarily  in 
tlfe  form  of  older  and  less  efficient  oil 
and  gas-fired  units.  Due  to  construction 
lead  times  as  well  as  regulatory  factors, 
it  is  assumed  that  if  the  projects  were 
not  constructed,  CaUfomia  load  growth 
over  the  short  term  would  likely  be 
accommodated  by  more  extensive  use  of 
such  units  (i.e..  more  extensive  use  than 
would  be  justified  on  economic  grounds 
if  the  projects  were  in  place).  In  the 
short  term,  publicly  owned  utilities  may 
be  expected  to  increase  power 
purchases  from  their  investor-owned 
utiUty  (lOU)  wholesale  power  suppliers 
until  planning,  permitting,  and 
consfruction  of  the  alternative  resources 
can  be  completed.  The  lOU's,  in  the 
short  term,  would  likely  bum  more  oil 
and  gas  both  to  meet  their  own  load 
growth  and  to  meet  the  increased 
wholesale  power  sales  requirements  of 
the  publicly-owned  utilities.  Increased 
reliance  on  the  use  of  inefiicient  oil  and 
gas  burning  units  would  result  in  higher 
costs  to  California  ratepayers  and  could 
result  in  impacts  to  air  quality. 

In  the  longer  term,  other  alternatives 
that  might  be  independently  or 
collectively  pursued  would  include 
development  of  pumped-storage 
hydroelectric  projects,  thermal  plants, 
the  installation  of  combustion  turbines, 
construction  of  other  transmission 
alternatives,  and  joint  participation  with 
other  utilities  in  the  development  of  out- 
of-state  coal  projects.  Comparisons  of 
these  transmission  and  generation 
alternatives  is  included  in  Volume  1, 
sections  2.5.1.1  and  2.5.2.1  of  the  draft 
EIS  for  die  COTP. 

For  both  the  publicly  owned  utilities 
and  the  lOU's,  a  principal  advantage  of 
constructing  the  proposed  projects,  that 
would  be  foregone  with  selection  of  the 
no  action  alternative,  is  the  opportunity 
for  exchanges  with  the  Pacific 
Northwest  to  capitalize  on  seasonal 
diversity  between  the  two  regions. 
Bciause  California's  load  peaks  in  the 


summer,  and  the  Northwest  loads  are 
sharply  winter-peaking,  there  are 
significant  opportunities  for  the  two 
regions  to  share  in  the  economic 
advantages  of  seasonal  exchanges. 
Additionally,  since  the  projects  would 
be  constructed  on  an  ROW  separated 
from  that  of  the  existing  Intertie,  the 
reliability  of  power  supply  from  the 
Northwest  would  be  significantiy 
increased. 

Construction  of  the  projects  is 
expected  to  significantly  enhance  the 
reliabilify  of  the  Western  Systems 
Coordinating  Council  (WSCC)  area 
transmission  systems.  The  prospects  for 
outages  and  the  resulting  impacts  will 
continue  if  the  projects  are  not 
constructed.  Further,  the  transfer 
capability  of  the  existing  Intertie 
presentiy  constrains  the  amount  of 
Northwest  energy  that  can  be  absorbed 
in  California  during  daily  peak  periods. 
The  construction  of  the  proposed 
projects  would  alleviate  such 
constraints  and  provide  added  benefits 
horn  the  use  of  Northwest  energy 
delivered  during  the  California  utilities' 
onpeak  period.  Any  alternative  project 
should  provide  these  types  of 
opportunities  by  providing  generation  or 
connection  to  generation  resources. 

The  publicly-owned  utility 
participants  in  particular  would  need 
alternative  peaking  resources,  both  as 
reserves  for  existing  thermal  units  and 
as  backup  resources  for  existing  hydro 
projects  during  adverse  water  years.  It 
is  most  likely  that  such  needs  would  be 
met  in  the  short  term  with  combustion 
turbines  if  the  proposed  projects  were 
not  constructed.  The  estimated  extent  of 
the  use  of  combustion  turbines  as  part  of 
a  complete  utility  resource  plan  with 
and  without  the  proposed  projects  is 
presented  in  Volume  1,  section  2.5.2.1  of 
the  draft  EIS.  It  is  also  conceivable  that 
in  the  absence  of  the  proposed  project 
increased  loads  would  occasion 
diminished  service  reliability  and 
increase  reliance  on  high  cost 
emergency  actions. 

The  most  likely  long-term  alternative 
resource  for  meeting  California's 
baseload  requirements  in  the  absence  of 
the  proposed  projects  would  be  the 
development  of  out-of-state  coal 
resources.  This  alternative,  however, 
raises  considerable  uncertainty 
regarding  the  ability  to  obtain  regulatory 
approvals,  including  those  needed  for 
construction  of  the  transmission 
facilities  needed  to  transmit  power  from 
out-of-state  to  California  load  centers. 
The  use  of  out-of-state  coal  capacity  as 
part  of  an  overall  utilify  resource  plan 
with  and  without  the  proposed  projects 
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is  discussed  in  Volume  1,  section  2.5.2.1 
of  the  draft  EIS. 

None  of  the  alternatives  that  the 
individual  utilities  would  rely  on  if  the 
no-action  alternative  were  selected, 
would  have  the  economic  advantages  of 
regional  exdianges  with  the  Northwest. 
Further,  none  of  the  power  supply 
alternatives  identified  are  economically 
superior  to  the  proposed  profects.  In  the 
absence  of  the  proposed  projects, 
increased  reliance  on  burning  fossil 
fuels  may  produce  significant  negative 
impacts  on  air  quality.  Additionally,  the 
oil  embargo  of  1973  has  shown  that 
world  oil  prices  and  supplies  are 
strongly  influenced  by  actions  of  a 
relatively  few  oil-exporting  countries 
who  have  the  ability  to  sharply  reduce 
oil  supplies  and  increase  prices. 
Consequently,  the  more  extensive  use  of 
oil  and  gas  may  subject  California 
ratepayers  to  significant  uncertainties 
regarding  future  supplies  and  prices  of 
these  fuels. 

The  no-action  alternative  would  have 
fewer  environmental  impacts  than  the 
proposal  in  the  short  term.  By  not 
constructing  the  proposed  projects,  the 
short-term  impacts  would  be  associated 
primarily  with  air  quality  since  there 
would  be  increased  reliance  on  burning 
fossil  fuels  for  power  generation.  There 
would  be  no  direct  impacts  to  other 
resources  such  as  vegetation,  wildlife, 
visual,  or  archaeological  since  no  new 
construction  would  be  expected  in  the 
short  term.  In  the  longer  term,  however, 
selecting  the  no-action  alternative 
would  mean  that  the  participating 
utilities  would  undertake  other 
transmission  construction  projects  or 
would  participate  in  the  construction  of 
other  generation  resources  that  would 
each  have  environmental  impacts. 

2.  Transmission  Alternatives 

Two  transmission  projects  were 
quantitatively  considered  as  potential 
alternatives  to  the  proposed  action.  One 
is  a  proposal  to  upgrade  the  existing  500- 
kV  Pacific  AC  transmission  Intertie  lines 
between  California  and  the  Pacific 
Northwest  The  second  would  replace 
the  COTP  with  a  second  DC  line  and 
possibly  eliminate  the  need  for  some  of 
the  capacity  of  the  Los  Banos-Gates 
Project.  Both  are  based  on  the  concept 
of  adding  transmission  capability  to    { 
allow  additional  northwest  power 
purchases. 

AC  Transmission  | 

An  alternative  to  constructing  the  146 
miles  of  new  line  in  the  northern  section 
of  the  Project  is  to  upgrade  the  two 
existing  500-kV  Pacific  AC  Intertie  lines 
to  provide  two  2.400  MW  AC  lines,  an 
increase  of  800  MW  on  each  line.  This 


alternative  was  determined  to  be 
infeasible  based  on  economic  physical, 
and  reliability  problems.  Such  a  l^e 
could,  in  theory,  provide  a  potential 
increment  of  1,600  MW  of  Intertie 
transmission  capability  equivalent  to 
the  capability  of  the  proposed  COTP. 
This  transmission  capability  would 
increase  access  to  load-following 
generation  resources  as  well  as 
baseload  resources. 

Increasing  the  existing  two-line 
capability  by  1,600  MW  without 
providing  a  separate  corridor  would 
further  aggravate  the  system  reliability 
problem  in  the  WSCC  area.  If  each  of 
the  existing  Intertie  lines  is  increased 
from  the  present  1,600  to  2,400  MW  of 
capability,  an  outage  of  one  line  would 
result  in  the  loss  of  2,400  MW  of 
transmission  capability  as  compared  to 
the  loss  of  1,600  MW  of  capability  in  the 
event  of  an  outage  of  one  hne  of  the 
existing  system.  Concentrating  this 
much  power  in  two  adjacent 
transmission  lines  would  not  meet  the 
WSCC's  reliability  criteria.  As  a  result, 
the  added  transmission  capability  would 
not  provide  the  same  transfer  rating 
capability  as  the  COTP.  The  transfer 
capability  would  also  be  reduced  when 
power  flows  across  other  pathways  of 
the  WSCC's  system  (i.e.,  ft'om  Arizona 
to  California  or  fron  Colorado/Utah  to 
Arizona/New  Mexico)  are  above  certain 
levels. 

Aside  from  the  reliabiUty  issue,  the 
cost  of  upgrading  the  existing  lines 
would  be  substantially  higher  than  the 
cost  of  the  COTP.  Additional  costs 
would  be  accrued  due  to  required 
changes  in  tower  configuration, 
conductor  sizes  and  other  hardware 
changes,  substation  modifications,  lost 
revenues  due  to  interruptions  of  power 
transactions  during  construction, 
replacement  of  lost  power  by  use  of  gas- 
fired  generation,  and  the  need  for 
additional  ROW's. 

Direct  Current  (DC)  Transmission 

Several  DC  transmission  concepts 
have  been  considered  that  would 
increase  the  transmission  capability 
between  the  Pacific  Northwest  and 
California.  Each  of  these  would  increase 
access  to  load-following  as  well  as 
baseload  generation  resources. 
Economic  studies  indicated  that  each  of 
these  alternatives  would  be  less  feasible 
than  the  COTP.  A  DC  line  connecting 
essentially  the  same  Oregon  and 
California  points  as  the  COTP  was 
qualitatively  analyzed,  and  a  second  DC 
line  from  Oregon  through  Nevada  to  the 
Southwest  and  Southern  California  was 
quantitatively  analyzed  along  with  a 
trans-Sierra  line  connecting  northern 
California  to  the  second  DC  line. 


A  DC  line  is  well-suited  to  the 
transmission  of  bulk  power  over  long 
distances  between  two  points.  One 
major  concern  over  the  DC  option  is  the 
cost  of  each  converter  station  that 
would  be  needed  to  change  DC  to  AC.  ' 
This  expense  is  a  factor  that  limits  the 
abili^  to  interconnect  such  a  line  with 
the  required  multiple  points  of  delivery 
Ifor  the  COTP  and  was  a  major  cause  for 
rejection  of  this  option.  A  500-kV  AC 
liiu  can  readily  accommodate  the 
multiple  interconnection  points.  For  this 
reason.^  in  addition  to  substantially 
higher  costs  of  the  DC  optioa  lack  of 
operating  experience  in  multiple  tap  DC 
commercial  systems,  and  lack  of  any 
environmental  advantages,  the  option  of 
a  DC  Une  from  Oregon  through 
California  was  eliminated. 

A  second  DC  line  routed  through 
Nevada  and  interconnecting  the  Pacific 
Northwest  with  southern  California, 
similar  to  the  existing  DC  Intertie,  was 
also  considered  and  compared  to  the 
proposed  actions. 

The  second  DC  line  alone  would  not 
meet  the  objectives  of  the  COTP  for  all 
of  the  participating  utilities.  The  COTP 
was  compared  to  the  second  DC  line  in 
two  manners:  (1)  The  prorata  share  of 
the  COTP  for  the  southern  California 
participants  was  compared  to  an 
equivalent  capability  of  the  second  DC 
line;  and  (2)  the  COTP  cosU  were 
compared  to  the  estimated  costs  for  a 
combined  second  DC  line  and  Trans- 
Sierra  crosstie  that  would  serve  the 
central  and  northern  California 
participants. 

The  proportionate  cost  of  a  second  DC 
line  that  would  be  borne  by  the 
California  utilities  under  either  option  is 
greater  than  their  costs  of  the  COTP.  On 
a  capital  cost  basis  alone,  the  second 
DC  line  offers  fewer  economic  benefits 
than  the  COTP.  A  second  DC  line  would 
have  environmental  impacts  comparable 
to  those  discussed  for  the  proposed 
action. 

3.  Parallel  Existing  Intertie  Lines 

The  COTP  represents  a  major 
addition  to  the  bulk  transmission  system 
of  California  as  well  as  to  the  western 
North  American  transmission  systems 
that  link  14  States,  the  Canadian 
provinces  of  British  Columbia  and 
Alberta,  and  Baja  California  Norte, 
Mexico,  which  form  the  WSCC.  Since 
the  proposed  projects  would  be  a  major 
integrated  portion  of  the  system  in  the 
WSCC  area,  system  reliability  is  one  of  - 
the  important  criteria  for  gtiiding  the 
selection  of  the  configuration.  Routing  of 
the  proposed  lines  must  be  done  to 
avoid  a  situation  in  which  an  outage  of 
three  500-kV  AC  lines  could  be  a 


credible  event  Ccmstructing  the  third 
SOO-kV  AC  line  close  to  the  two  existing 
lines  or  terminating  the  Une  at  the  same 
substation  (sudi  as  at  the  Malin  or 
Round  Mountain  substations)  would 
degrade  the  reliabiUty  of  the 
interconnected  transmission  system 
because  it  would  increase  the  potential 
for  a  single  event-induced  failure  that 
would  result  in  the  loss  of  all  three  500- 
ky  lines.  Insufficient  system  reliability 
might  require  derating  of  the  proposed 
line  by  the  participating  utilities  in  order 
to  meet  WSCC  standards.  All  utilities 
that  constract  new  projects  are 
responsible  for  planning  and 
constructing  facilities  that  do  not 
jeopardize  system  reliability.  Reliability 
was  the  major  issue  that  determined  the 
infeasibility  of  this  alternative. 

Project  studies  indicate  that  placing 
the  new  line  on  the  eastern  side  of  the 
existing  Pacific  AC  Intertie  lines  would 
require  that  the  COTP  line  cross  over 
the  existing  lines  twice  north  of  the 
Olinda  SulMtation.  Simultaneous 
unexpected  outages  of  the  COTP  line 
and  one  of  the  existing  Malin-Round 
Mountain  500-kV  lines  could  lead  to 
ov«'loading  of  the  other  existing  Malin- 
Roand  Mountain  line.  Eight  possible 
solutions  to  the  ovo'load  problem  were 
considered,  but  none  were  found  to  be 
acceptable  due  to  either  economics  or 
increased  dependency  on  new  and  more 
complex  remedial  action  schemes  for 
the  WSCC  interconnected  systems. 
.  To  ensure  that  the  required  level  of 
regional  system  reliability  is  met 
special  precaution  has  been  taken  to 
provide  adequate  distance  between  the 
route  proposed  for  the  COTP  line  in  the 
eastern  corridor  and  the  existing  lines. 
Construction  of  a  new  Intertie  route  so 
that  a  three-line  outage  is  not  credible 
was  a  major  consideration  for  corridor 
^election. 

4.  Underground  Construction 

The  primary  factors  that  were 
considered  in  comparing  underground 
and  above  ground  transmission  were  the 
relative  costs  of  construction  and 
maintenance,  and  the  environmental 
impacts.  Prohibitive  cost  and  lack  of 
proveit  technology  for  the  size  of  the 
proposed  transmission  line  were  the 
major  factors  that  resulted  in  rejection 
of  undergroimd  construction. 

Nontransmission  Alternatives 

If  a  new  transmission  link  from 
California  to  the  Pacific  Northwest  was 
net  built,  increased  energy  exchanges 
due  to  seasonal  diversity  would  not 
occur.  Resources  would  then  be  required 
to  provide  the  capacity  and  energy 
needed  in  each  region.  The 
nontransmission  alternatives  that  were 


P^Jetal  Register  /  Vol.  53,  No.  96  /  Wednesday,  May  16.  1988  /  Notices 


17755 


considered  in  order  for  the  California 
utilities  to  meet  the  amount  and  type  of 
utility  system  needs  that  would  be 
provided  by  the  proposed  action  are 
discussed  in  detail  in  section  2.5.2  of  the 
draft  EIS,  as  are  the  reasons  why  each 
would  not  meet  the  project  purpose  and 
need  and  were,  therefore,  rejected  The 
nontransmission  alternatives  considered 
but  rejected  are:  generation  alternatives 
inducting  combustion  turbine 
g'eneration,  combined  cycle  generation, 
out-of-state  coal  generation,  increased 
Southwest  purchases  (economy  energy), 
cogeneration  and  small  power 
production  projects,  refurbishments  and 
life  extensions  for  existing  generation 
facilities,  pumped-storage  hydroelectric 
capacity  for  peaking,  and  conservation 
and  load  management 

IntegratioB  With  Other  Requirements 

1.  Floodplains/Wetlands  Statement  of 
Findings 

Appendix  E  (section  1.1.5)  of  the  final 
EIS  contains  detailed  information  on  the 
locations  of  crossings  of  wetlands  and 
floodplains  by  the  proposed  action.  The 
potential  for  avoiding  most  of  these 
during  final  siting  and  construction  of 
the  facilities  is  high  and  is  the  preferred 
method  of  mitigating  potential  impacts. 
A  floodplains/wedands  assessment  is 
contained  in  section  6.1.1  of  the  draft 
EIS  and  additional  information  is 
provided  on  page  1.1.6-2  of  the  final  EIS. 
Construction  of  the  new  line  between 
the  Sacramento  River  and  the  Tracy 
Substation  will  require  construction 
activities  in  the  floodplains  of  the 
Sacramento  cmd  San  Joaquin  River 
Deltas.  Avoidance  of  construction  in 
these  floodplains  is  not  practicable. 
Alternatives  to  locating  the  facilities 
were  analyzed  during  the  eaviroomental 
studies.  These  alternatives  are 
discussed  in  the  draft,  supplement  to  the 
draft,  and  final  EIS.  The  proposed 
facilities  will  conform  to  all  applicable 
State  or  local  floodplain  protection 
standards.  Mitigation  measures  adopted 
that  would  reduce  impacts  to 
floodplains  and  wetlands  are  presented 
in  sections  1.1.5  and  1.1.6  of  the  final 
EIS. 

2.  Other  Requirements 

A  detailed  discussion  of  integration  of 
requirements  for  cultural  resource 
protection,  endangered  species 
protection,  and  other  local.  State,  and 
Federal  requirements  can  be  found  in 
section  6.0  of  the  drttft  EIS  and  section 
1 .1.6  of  the  final  EIS.  Western's 
obligations  under  the  provisions  of 
Section  7  of  the  Endangered  Species  Act 
of  1973,  as  amended,  and  under  section 
106  of  he  National  Historic  Preservation 


Act  of  1968,  as  amended,  have  not  been 
completed.  These  requireaents  will  be 
completed  prior  to  constnictian. 

Relationships  With  Associated  Projects 

Western's  decision  to  participate  in 
the  COTP  was  made  after  consideration 
of  the  impacts  associated  with  actions 
addressed  in  BPA's  IDU  EIS.  Hie  final 
IDU  EIS  was  issued  on  April  15. 1988. 
Appendix  D  of  Volume  3A  of  the  draft 
EIS  for  the  COTP  contained  a  saBmery 
of  the  draft  IDU  EIS.  Section  1.5.4  of  the 
final  COTP  EIS  contained  a  summary  of 
the  results  of  analyses  conducted  for  the 
final  IDU  EIS.  Western  was  a 
cooperating  agency  in  the  IDU  EIS 
pr^aration. 

Decisions  on  the  Los  Banos-Gates 
Project  will  be  made  by  PG&E  as  the 
project  proponent  and  by  the  CPUC  as 
the  State  agency  responsible  for 
regulating  the  lOU's.  The  CPUC  will 
consider  the  information  in  the  COTP 
EIS  in  its  decision  on  whether  to  issue  a 
Certificate  of  Public  Convenience  and 
Necessity  for  the  project.  The  CPUC  will 
address  the  final  configuration  and  route 
for  the  Los  Banos-Gates  Project 

Decisions  on  the  PNW  Reinforcement 
Project  and  BPA's  participation  in  the 
COTP  wU  be  made  by  BPA.  based  on 
the  environmental  information 
contained  in  the  COTP  EIS,  IDU  EIS, 
and  the  Bureau  of  Land  Management's 
Eugene-Medford  EIS.  BPA  will  issue  a 
record  of  decision  that  will  address  the 
final  configuration  of  the  PNW 
Reinforcement  Project  and  adopted 
mitigation  measures.  The  decision  by 
BPA  on  whether  to  allow  the 
interconnection  of  the  COTP  with  their 
facilities  in  the  Pacific  Northwest 
Intertie  system  will  also  be  addressed  in 
their  record  of  decision. 

Issued  at  Golden,  Colorado,  April  22, 1968. 
William  H.  Ckgett, 
Administrator. 

(FR  Doc  8»-110B7  Filed  5-17-88:  8:45  am] 
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summary:  This  notice  announces  the 
availability  of  the  Pesticide  Monitoring 
Inventory  (PMI)  as  of  April  20, 1988.  The 
PMI  is  a  compilation  of  monitoring 
projects  being  performed  by  Federal, 
State,  and  local  governments  and 
private  institutions. 
FOR  FURTHER  INFORMATION  CONTACT 
The  User  Support  Staff 
Constance  A.  Hoheisel.  (703)  557-7499 
Leslie  Davies-HiUiard.  (703)  557-7494 
Thomas  E.  Dixon,  (703)  557-5455  j 
Environmental  Protection  Agency,  I 
Office  of  Pesticide  Programs,  HED/ 
EAB/Monitoring  Section  (TS-7e9C), 
401  M  Street  SW.,  Washington.  DC 
20460. 

For  Brochures,  Fact  Sheets,  and  New 
Project  Forms  contact:  Public  I 

Information  Center  (PIC),  PM-211B.' 
Environmental  Protection  Agency,  401 M 
Street  SW.,  Washington,  DC  20460,  (202) 
382-2080. 
SUPPLEMENTARY  INFORMATION:  Section 

20  (b)  and  (c)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
requires  EPA  to  monitor  the 
environment  for  pesticide  residues.  In 
addition,  the  Agency  has  developed  a 
National  Monitoring  Strategy  which 
coordinates  monitoring  activities 
performed  by  all  EPA  program  of^ces. 
The  Office  of  Pesticide  Programs'  (OPP) 
response  to  both  of  these  needs  took  the 
form  of  the  National  Pesticide 
Monitoring  Plan  (NPMP)  which  was 
completed  in  July  of  1985. 

The  primary  goal  of  the  NPMP  is  to 
provide  information  on  exposure  and 
effects  to  enhance  the  accuracy  of 
pesticide  risk  assessments  and  thereby 
improve  the  soundness  of  FIFRA  risk/ 
beneRt  regulatory  decisions. 

The  PMI  was  created  as  a  part  of  the 
NPMP.  The  data  base  contains  a  short 
synopsis  of  each  pesticide  monitoring 
project,  including  chemicals,  substrates, 
and  location.  It  also  lists  the  name, 
address,  and  telephone  number  of  a 
person  to  contact  to  gain  additional 
information  on  a  specific  project. 

The  PMI  is  located  on  a  personal 
computer  and  is  accessible  by 
dataphone  similar  to  the  PC  to  PC 
bulletin  boards  that  are  used  to  share 
information.  It  is  completely  menu 
driven  and  it  is  on-line  22  hours  per  day, 
Monday  through  Friday,  and  24  hours 
per  day  on  weekends.  The  PMI  may  be 
off-line  between  the  hours  of  IKX)  and 
3:00  p.m.,  Eastern  Standard  Time,  each 
weekday  for  maintenance.  Users  may 
search  for  projects  by  chemical, 
substrate,  EPA  Region,  State,  and  by 
various  other  criteria  and  download  the 
results  of  their  search  to  their  own 
computer.  To  access  the  PMI,  users  must 
have  a  coraputer/modem  or  terminal 


capable  of  being  set  at  the  following 

parameters: 

Baud  rate:  1200. 

Databits:  7. 

Stop\  1. 

Parity,  even. 

Duplex:  full. 

Phone  Number.  (703)  557-1919;  FTS  8- 

557-1919. 

The  PMI  is  intended  to  provide  a 
network  by  which  all  those  involved  . 
with  regulating,  manufacturing,  or  using 
pesticides  may  communicate  and  share 
monitoring  information  with  each  other. 
As  the  PMI  expands,  it  will  allow  the 
user  community  to  tap  a  broad  base  of 
information  that  will  enhance  their  own 
monitoring  programs,  eliminate 
duplicative  efforts,  and  encourage  the 
development  of  cooperative,  cost- 
effective  programs.  Those  would  could 
beneflt  from  using  the  PMI  include  State 
and  Federal  regulatory  agencies,  EPA 
Regional  Offices,  enviroimiental  groups, 
pesticide-associated  industry, 
researchers,  and  environmental  and 
health  officials. 

In  addition  to  assisting  the  general 
user  community,  the  PMI  will  provide 
EPA  with  information  that  will  aid  in  the 
evaluation  of  the  effectiveness  of 
regulatory  actions,  illustrate  the 
environmental  results  of  regulatory 
actions,  and  identify  unanticipated, 
emerging  health  and  environmental 
problems. 

While  OPP  is  providing  the  support 
which  will  allow  the  I^^  to  function,  its 
growth  and  its  ultimate  value  to  users 
will  largely  depend  upon  users  who 
provide  monitoring  projects  for  inclusion 
into  the  data  base.  To  add  your  project 
to  the  PMI,  contact  any  member  of  the 
User  Support  Staff  or  the  Public 
Information  Center  (addresses  above)  to 
obtain  New  Project  Forms. 

Dated:  May  4. 1988. 
Suaan  H.  WayUnd, 
Deputy  Director,  Office  of  Pesticide 
Programs. 
[PR  Doc.  88-10996  Filed  5-17-88;  8:45  am] 
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Issuance  of  Experimental  Use  Permits 

AGENCY:  Environmental  Protection 


Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  EPA  has  granted 
experimental  use  permits  to  the 
following  applicants.  These  permits  are 
in  accordance  with,  and  subject  to,  the 
provisions  of  40  CFR  Part  172,  which 
defines  EPA  procedures  with  respect  to 


the  use  of  pesticide  for  experimental 
purposes. 

POR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Registration  Division  (TS-7e7C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 M 
Street  SW..  Washington,  DC  20460. 

In  person  or  by  telephone:  Contact  the 
product  manager  at  the  following 
address  at  the  office  location  or 
telephone  number  cited  in  each 
experimental  use  permit:  1921  Jefferson  " 
Davis  Highway,  Arlington,  VA. 

SUPPLEMENTARY  INPORMATWN:  EPA  has 

issued  the  following  experimental  use 
permits. 

241-EUP-119.  Issuance.  American 
Cyanamid  Company,  Agricultural 
Research  Division,  P.O.  Box  400, 
Princeton,  NJ  08540.  This  experimental 
use  permit  allows  the  use  of  525  pounds 
of  the  insecticide/nematicide  terbufos 
on  450  acres  of  field  com,  grain 
sorghum,  and  sugar  beets  to  evaluate 
the  control  of  various  insects  and 
nematodes.  The  program  is  authorized 
in  the  States  of  Colorado,  Florida, 
Georgia,  Idaho,  Illinois,  Indiana,  Iowa, 
Kansas,  Kentucky,  Michigan,  Minnesota, 
Missouri,  Montana,  Nebraska,  North 
Carolina,  North  Dakota,  Ohio, 
Oklahoma,  Pennsylvania,  South 
Carolina,  South  Dakota,  Tennessee. 
Texas,  Virginia,  Wisconsin,  and 
Wyoming.  The  experimental  use  permit 
is  effective  from  March  23, 1988  to 
March  23. 1990.  A  permanent  tolerance 
for  residues  of  the  active  ingredient  in  or 
on  field  com,  grain  sorghum,  and  sugar 
beets  has  been  established  (40  CFR 
180.352).  (William  Miller,  PM 16,  Rm. 
211.  CM#2.  (703-557-2800)) 

556ei-EUP-l.  Renewal.  Melamine 
Chemicals  Inc.,  P.O.  Box  748, 
Donaldsonville,  LA  70346.  This 
experimental  use  permit  allows  the  use 
of  4,432  pounds  of  the  herbicide 
hexazinone  on  3.530  acres  of  Christmas 
tree  plantations  and  conifer  forests  to 
evaluate  the  control  of  herbaceous  and 
woody  weeds.  The  program  is 
authorized  only  in  the  States  of 
Alabama,  Aricansas,  California.  Florida, 
Georgia,  Louisiana,  Mississippi^ 
Montana,  North  Carolina,  Oregon,  South 
Carolina,  Tennessee,  Virginia,  and 
Washington.  The  experimental  use 
permit  was  previously  effective  firom 
March  17. 1986  to  June  30. 1987;  the 
permit  is  now  effective  from  March  31, 
1988  to  June  30, 1989.  (Richard 
Mountfort.  PM  23,  Rm.  237,  CM#2.  (703- 
557-1830)) 

45639-EUP-27.  Renewal.  Nor-Am 
Chemical  Company,  P.O.  Box  7495,  3509 
Silverside  Road,  Wilmington,  DE 19803. 
This  experimental  use  permit  allows  the 


use  of  300  pounds  of  the  insecticide 
amitraz  on  300  acres  of  cotton  to 
evaluate  the  control  of  mites,  lie 
program  is  authorized  only  in  the  States 
of  Alabama,  Arizona,  California,  and 
Texas.  The  experimental  use  permit  was 
previously  effective  from  April  24, 1987 
to  April  24, 1988;  the  permit  is  now 
effective  from  April  18, 1988  to  April  18, 
1989.  A  temporary  tolerance  for  residues 
of  the  active  ingredient  in  or  on 
cottonseed  has  been  established. 
(Dennis  Edwards,  PM  12.  Rm.  202,  CM#2 
(703-557-2386)) 

45639-EUP-33.  Issuance.  Nor-Am 
Chemical  Company,  P.O.  Box  7495,  3509 
Silverside  Road,  Wilmington,  DE  19803. 
This  experimental  use  permit  allows  the 
use  of  1,309.875  pounds  of  the  miticide 
clofentezine  on  3,725  aeries  of  almonds, 
nectarines,  and  peaches  to  evaluate  the 
control  of  the  European  red  mite.  The 
program  is  authorized  only  in  the  States 
of  California,  Colorado,  Michigan,  New 
Jersey,  New  Yoric,  Oregon. 
Pennsylvania,  and  Washington.  The 
experimental  use  permit  is  effective 
from  March  30, 1988  to  March  30, 1989.  A 
temporary  tolerance  for  residues  of  the 
active  ingredient  in  or  on  almonds, 
nectarines,  and  peaches  has  been 
estabUshed.  (Dennis  Edwards,  PM  12, 
Rm.  202,  CM#2  (703-557-2386)) 
.  707-EUP-lOB.  Renewal.  Rohm  and 
Haas  Company,  Independence  Mall 
West,  Philadelphia,  PA  19105.  This 
experimental  use  permit  allows  the  use 
of  818  pounds  of  the  fungicide  alpha- 
butyl-alpha-(4-chlorophenyl)-l//-l,2,4- 
triazole-1-propanenitrile  on  605  acres  of 
apples  and  grapes  to  evaluate  the 
control  of  blackrot,  powdery  mildew, 
rusts,  and  scabs.  The  program  is 
authorized  only  in  the  States  of 
Arkansas,  Arizona,  California, 
Colorado,  Connecticut,  Georgia,  Idaho, 
Illinois,  Indiana,  Maryland,  Michigan, 
Missouri,  New  Jersey,  New  Mexico, 
New  York,  North  Carolina,  Ohio, 
Oregon,  Pennsylvania,  South  Carolina, 
Tennessee,  Texas,  Virginia, 
Washington,  West  Vii^ginia,  and 
Wisconsin.  The  experimental  use  permit 
was  previously  effective  from  February 
28, 1986  to  February  28, 1988;  the  permit 
is  now  effective  from  March  23, 1988  to 
March  1, 1989.  A  temporary  tolerance 
for  residues  of  the  active  ingredient  in  or 
on  apples  and  grapes  has  been 
established.  (Lawerence  Schnaubelt,  PM 
21,  Rm.  233.  CM#2,  (703-557-8610)) 

55947-EUP-8.  Extension.  Sandoz  Crop 
Protection  Corporation,  1300  East  Touhy 
Avenue,  Des  Plaines.  IL  60018.  This 
experimental  use  permit  allows  the  use 
of  603  pounds  of  the  herbicide 
norflurazon  on  420  acres  of  peanuts  to 
evaluate  the  control  of  various  weeds. 
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The  program  is  authorized  only  in  the 
State  of  Alabama,  Florida,  Georgia, 
North  Carolina,  South  Carolina,  and 
Texas.  The  experimental  use  permit  is 
effective  from  April  9, 1988  to  April  9. 
1989.  A  temporary  tolerance  for  residues 
of  the  active  ingredient  in  or  on  peanuts 
has  been  established.  (Richard 
Mountfort.  »4  23.  Rm.  237.  CM#2.  (7t»- 
557-1830)) 

Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  product  managers. 
Inquiries  concerning  these  permits 
should  be  directed  to  the  persons  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal  hohdays. 

Audiority:  7  U.S.C.  13e& 

Dated:  May  9. 1988. 
Edwin  F.  Tinsworth, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 
[FR  Doc.  88-10997  Filed  5-17-88;  8:45  amj 
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[PP  4G3149  and  PP  7G3479/T561;  FHL- 
3381-6] 

MycldMJtanH;  Renewal  of  Temporary 
Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA.) 
ACTION:  Notice. 

SUMMARY:  EPA  has  renewed  temporary 
tolerances  for  the  combined  residues  of 
the  fungicide  myclobutanil  and  its 
metabolites  containing  both  the 
chlorophenyl  and  triazole  rings  in  or  on 
certain  raw  agricultural  commodities. 
DATE:  These  temporary  tolerances 
expire  Febmary  28, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Lois  Rossi,  Product  Manager 
(PM)  21,  Registration  Division  {JS- 
767C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 

Office  location  and  telephone  number 
RM.  229,  CM#2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA  (703-557- 
1900). 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  notices,  pubHshed  in  the  Federd 
Register  on  April  17, 1986  (51  FR  13091) 
and  February  24, 1988  (53  FR  5465), 
stating  that  a  temporary  tolerance  had 
been  established  for  the  combined 
residues  of  the  fungicide  myclobutanil 
[alpha-butyl-alpha-(4-chlorophenyl)-l//- 
1,2,4-triazole-l-propanenitrile]  and  its 
metabolites  containing  both  the 


chlorophmyl  and  triazole  rings  in  or  on 
the  raw  agricultural  commodities  apples 
and  grapes  at  0.5  part  per  million  (ppm), 
and  for  residues  of  myclobutanil  on 
meat,  fat  and  meat  byproducts  (except 
liver)  of  cattle,  goats,  hogs,  horses  and 
sheep  at  0.04  ppm;  liver  of  cattle,  goats, 
hogs,  horses  and  sheep  at  0.2  ppm;  meat, 
fat  and  meat  byproducts  of  poultry,  eggs 
and  milk  at  0.02  ppm.  EPA  renewed  a 
related  food  additive  regulation  (21  CFR 
193.477)  for  myclobutanil  in  or  on  raisins 
and  a  feed  additive  regulation  (21  CFR 
561.443)  for  myclobutanil  in  or  on  raisin 
waste,  apple  pomace,  and  grape 
pomace,  published  in  the  Federal 
Register  of  April  20, 1988  (53  FR  12942). 
These  tolerances  were  renewed  in 
response  to  pesticide  petitions  PP 
4G3149  and  PP  7G3479.  submitted  by 
Rohm  and  Haas  Co.,  Independence  Mall 
West,  Philadelphia,  PA  19105. 

The  company  has  requested  a  1-year 
renewal  of  the  temporary  tolerances  for 
the  combined  residues  of  the  fungicide 
and  its  metaboUtes  to  permit  the 
continued  marketing  of  the  above  raw 
agricultural  commodities  when  treated 
in  accordance  with  the  provisions  of 
experimental  use  permit  707-EUP-105, 
which  is  being  renewed  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  as  amended 
(Pub.  L.  95-396,  92  Stat.  819;  7  U.S.C. 
136).  The  scientific  data  reported  and 
other  relevant  material  were  evaluated, 
and  it  was  determined  that  a  renewal  of 
the  temporary  tolerances  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerances  have  been  renewed  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Rohm  and  Haas  Co.  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

These  tolerances  expire  February  28. 
1989.  Residues  not  in  excess  of  this 
amoimt  remaining  in  or  on  the  above 
raw  agricultural  conunodities  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of,  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerances.  These  tolerances  may  be 
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revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  9ft- 
354.  94  Stat.  1164.  5  U.S.C  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  &om  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

Autiiarity:  21  U.S.C  346a(j). 

Dated:  May  la  198& 
Edwin  F.  Tiiisovvrth. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 
[FR  Doc.  88-11126  Rled  5-17-88;  8:45  am] 


[FRL-3381-5) 

Privacy  Act  of  1974;  System  of 
Records 

AOENCV:  Environmental  Protection 

Agency. 

action:  Notice  of  System  of  Records. 

summary:  Ihusuant  to  the  requirements 
of  die  Privacy  Act  of  1974  (5  U.S.C. 
552a).  the  United  States  Environmental 
Protection  Agency  (EPA),  gives  notice  of 
a  system  of  records  designated  as 
Qaims  Office  Master  Files  (COMF). 
This  system  contains  records  for  EPA's 
claim  programs  which  include 
administrative  tort  claims,  debt 
collection  claims,  employee  personal 
property  claims,  waiver  of  overpayment 
of  pay  claims,  garnishment  claims  for 
alimony  and/or  child  support,  and  rental 
car  deductible  claims. 
EFFECTIVE  DATE:  The  Environmental 
Protection  Agency  is  requesting  a 
waiver  from  the  Office  of  Management 
and  Budget  of  its  sixty-day  advance 
review  period.  If  the  Office  of 
Management  and  Budget  grants  the 
waiver,  this  system  will  become 
formally  operational  thirty  days  aftjer 
publication  unless  comments  are 
received  which  would  result  in  a 
contrary  determination. 
address:  Claims  Officer,  Office  of 
General  Counsel  (LE-132G),  U.S. 
Environmental  Protection  Agency,  401 M 
Street  SW.,  Washington,  DC  20460. 


FOR  FURTHER  IMFORMATIOII  CONTACTt 
Mr.  Ray  E.  Spears.  Claims  Officer. 
Office  of  General  Counsel  (LK-132G). 
U.S.  Environmental  Protection  Agency. 
401 M  Street  SW..  Washington.  OC 
20460. 

SUPFUEMCNTARV  INFORMATION:  COMF  is 
composed  of  six  subsystems.  These 
subsystems  are:  (1)  COMF-TOR  which 
contains  records  relating  to  claims 
under  the  Federal  Tort  Claims  Act  28 
U.S.C.  2871  etseq.:  (2)  COMF-^CC 
which  contains  records  relating  to  EPA 
debt  collection  claims  under  the  Federal 
Claims  Collection  Act  9f  amended.  31 
U.S.C.  3711  et  seq.:  (3)  OOMF-MCE 
which  contains  records  relating  to  EPA 
employee  claims  for  loss  or  damage  to 
personal  property  under  the  MiUtary 
Personnel  and  Civilian  Employees 
Claims  Act  31  U.S.C.  3721;  (4)  COMF- 
WAV  which  contains  records  relating  to 
EPA  employee  requests  for  waiver  of 
erroneous  payments  of  pay  pursuant  to 
the  provision  of  5  U.S.C.  5584;  (5) 
COMF-GAR  which  contains  records 
relating  to  claims  against  EPA 
employees  for  garnishment  of  salary  for 
alimony  and/or  child  support  payments 
pursuant  to  the  provisions  of  42  U.S.C. 
659,  661-662;  and  (6)  COMF-RCD  which 
contains  records  relating  to  employee 
claims  for  reimbursment  of  rental 
vehicle  collision  deductibles  as 
authorized  travel  related  expenses 
under  5  U.S.C.  5704. 

Dated:  May  5, 198& 
Charles  Grizzle. 

Assistant  Administrator  for  Administration 
and  Resources  Management,  United  States 
Environmental  Protection  Agency. 

EPA-24 

SYSTEM  MAMC 

Claims  Office  Master  Files  (COMF)— 
EPA/OGC. 

sccumiv  ctASStncATMN: 

None. 

SVSTIM  location: 

Claims  Office,  Room  1045  West 
Tower,  401 M  Street  SW..  Washington. 
DC  20460. 

CATEOOMCS  OF  IN0IV10UALS  COVBMO  BY  THB 

SYsmi: 

The  COMF  contains  claim  records 
affecting  individuals  in  six  categories. 
COMF-TOR  is  composed  of  records 
covering  individuals  filing  claims  under 
the  Federal  Tort  Claims  Act.  28  U.S.C. 
2671  et  seq.,  for  money  damages  for 
injury,  death  or  damage  caused  by  the 
negligence  or  wrongful  acts  or  omissions 
of  employees  of  EPA.  COMF-FCC  is 
comprised  of  records  covering 
individuals  who  are  indebted  to  EPA 


and  against  whom  EPA  has  initiated 
actiona  under  the  Federal  Claims 
Collection  Act  31  U.S.C  3711  et  seq. 
COMF-MCE  is  OMnposed  of  recortii 
covering  individuals  making  claims  for 
loss  or  damage  to  personal  property 
under  the  Military  Personnel  and 
Civilian  Employees  Clcums  act  31  U.S.C. 
3721.  COMF-WAV  is  composed  of 
records  covering  individuals  requesting 
waiver  under  5  U.S.C.  5584  of  claims  for 
erroneous  payments  of  salary  or 
transportation  expenses.  COMF-GAR  is 
composed  of  records  covering  EPA 
employees  whose  salaries  are  garnished 
under  42  U.S.C.  659. 661-662  for  alimony 
and/or  child  support  COMF-41CD  is 
composed  of  records  covering 
indivudals  claiming  reimbursement  of 
collision  deductible  payments  on  rental 
vehicles. 


HiTHesYsmi: 


COMF-TOR  contains  records  relating 
to  tort  claims  against  EPA.  It  may 
contain  administrative  claims, 
investigative  reports,  witness 
statements,  certifications  of  scope  of 
employment  damage  estimates,  medical 
records,  letters  to  claimants,  claimant 
responses,  the  Agency  final  decision  on 
claims,  and  other  records  concerning 
tort  claims. 

COMF-FCC  contains  documents 
relating  to  debts  owed  EPA  by 
individuals,  corporations.' State  and 
local  governments,  and  Indian  tribes.  It 
may  include  documents  which  evidence 
the  debt  (e.g..  audit  reports,  travel 
voucher,  consent  decrees,  etc.).  demand 
letters,  debtor  responses,  credit  reports, 
information  obtained  from  private 
collection  agencies,  and  other  records 
concerning  debt  claims.  It  may  contain 
the  social  security  numbers  of  individual 
debtors  to  the  extent  such  numbers  are 
contained  in  travel  vouchers  or  other 
docimients  upon  which  the  debt  is 
based. 

COMF-^CE  contains  records  relating 
to  employee  claims  for  loss  or  damage 
to  personal  property.  It  may  contain 
administrative  claim  forms, 
investigative  reports,  supervisor's 
reports,  accident  reports,  documentation 
of  the  amounts  claimed  as  damages,  the 
Agency  fined  action  on  claims,  and  other 
records  concerning  employee  property 
claims. 

COMF-WAV  contains  records 
relating  to  employee  requests  for  waiver 
by  the  Government  of  claims  for 
erroneous  payment  of  salary  or  travel 
expenses.  It  may  contain  employee 
request  for  waiver  forms,  investigative 
reports  and  recommendations, 
certifications  of  the  amount  of 
overpayment  personnel  records 


relevant  to  overpayments,  evidence  of 
the  Government's  finaV  action  on  the 
request  and  other  records  concerning 
waiver  requests.  The  social  security 
Aumber  of  the  employee  is  contained  in 
die  file. 

COMF-GAR  contains  legal  documents 
supporting  the  garnishment  of  the  salary 
of  EPA  employees.  It  may  include  the 
order  of  garnishment  or  attachment 
notices  to  the  employee  of  garnishment 
responses  by  the  employee,  payroll 
information,  and  other  records 
concerning  garnishment  requests.  The 
social  security  number  of  the  employee 
may  be  contained  in  the  file. 
.    COMF-RCD  contains  records  required 
to  setUe  claims  against  EPA  employees 
for  rental  car  damage  deductible  claims. 
It  may  contain  rental  agreements, 
accident  reports,  damage  estimates, 
employee  requests  for  reimbursement 
travel  vouchers,  correspondence  with 
rental  car  companies,  evidence  of  die 
Agency  final  action  on  the  claim,  and 
other  records  concerning  rental  car 
deductible  claims. 

AUTMORITY  FOR  MAINTENANCC  OF  THE 


The  statutory  and  regulatory 
authorities  for  maintenance  of  records  in 
COMF  are: 

COMF-TOR— 28  U.S.C.  2671  etseq. 
and  40  CFR  Part  10. 

COMF-FCC— 31  U.S.C.  3711  et  seq. 
and  4  CFR  Parts  101-105. 

COMF-^CE— 31  U.S.C.  3721  and  40 
CFR  Part  14. 

COMF-WAV— 5  U.S.C.  5584  and  4 
CFR  Parts  91-93. 

COMF-GAR— 42  U.S.C.  659,  661-662 
and  5  CFR  Part  581. 

COMF-RCD-5  U.S.C.  5704. 

Executive  Order  9397,  November  22. 
1943,  provides  authority  for  collection  of 
social  security  numbers. 


The  purpose  of  COMF  is  to  assist  the 
EPA  Claims  Office  in  managing  its 
receipt,  tracking,  processing  and 
resoluton  of  dainu  and  to  assist  the 
Department  of  lustice  and  the  General 
Accounting  Office  in  final  resolution  of 
claims. 

ROUTMS  USSS  OF  RKOROS  HAMTAINSD  M 
TMS  SYSTEM,  IWCtUDSIO  CATBOONMS  OF 
USMS  AND  THI  FURFOSIS  OF  SUCH  uses: 

The  routine  uses  identified  in 
paragraphs  1  through  7  apply  generally 
to  all  of  the  subsystems  of  COMF.  The 
routine  use  identified  in  paragraph  8 
applies  only  to  COMF-WAV,  die  routine 
use  in  paragraph  9  applies  only  to 
COMF-J^C,  die  routine  uses  in 
paragraphs  10  and  11  apply  only  to 
COMF-41CD,  and  die  routine  use  in 


paragraph  12  appUes  only  to  COMF- 
GAR. 

1.  To  a  Member  of  Congress  or  a 
congressional  office  in  response  to  an 
inquiry  from  that  Member  or  office  made 
at  the  request  of  the  individual  to  whom 
the  record  pertains. 

2.  To  a  Federal  agency  which  has 
requested  information  relevant  to  its 
decision  in  connection  with  a  claim  filed 
by  or  against  an  employee;  the  reporting 
of  an  investigation  On  an  employee;  the 
letting  of  a  contract;  or  the  issuance  of  a 
security  clearance,  license,  grant  or 
other  benefit. 

3.  To  a  Federal,  State  or  local  agency 
where  necessary  to  enable  EPA  to 
obtain  information  relevant  to  an  EPA 
decision  concerning  a  claim  by  or 
against  an  employee. 

4.  To  an  appropriate  Federal.  State, 
local  or  foreign  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation 
or  order,  where  there  is  an  indication  of 
a  violation  or  potential  violation  of  the 
statute,  rule,  regulation  or  order  and  the 
information  disclosed  is  relevant  to  the 
matter. 

5.  To  the  Department  of  Justice  to  the 
extent  that  each  disclosure  is 
compatible  with  the  purpose  for  which 
the  record  was  collected  and  is  relevant 
and  necessary  to  litigation  or 
anticipated  litigation  in  which  one  of  the 
following  is  a  party  or  has  an  interest 
(a)  EPA  or  any  of  its  components,  (b)  an 
EPA  employee  in  his  or  her  official 
capacity,  (c)  an  EPA  employee  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  is  representing  or 
considering  representation  of  the 
employee,  or  (d)  the  United  States 
where  EPA  determines  that  die  litigation 
is  likely  to  affect  the  Agency. 

6.  In  a  proceeding  before  a  court,  other 
adjudicative  body  or  grand  jury,  or  in  an 
administrative  or  regulatory  proceeding, 
to  the  extent  that  each  disclosure  is 
compatible  with  the  purpose  for  which 
the  record  was  collected  and  is  relevant 
and  necessay  to  the  proceeding  in  which 
one  of  the  following  is  a  party  or  has  an 
interest:  (a)  EPA  or  any  of  its 
components,  (b)  an  EPA  employee  in  his 
or  her  official  capacity,  (c)  an  EPA 
employee  in  his  or  her  incUvidual 
capacity  where  the  Department  of 
Justice  is  representing  or  considering 
representation  of  the  employee,  or  (d) 
the  United  States  where  EPA  determines 
that  the  Utigation  is  likely  to  affect  the 
Agency.  Such  disclosures  include,  but 
are  not  limited  to,  those  made  in  the 
course  of  presenting  evidence, 
conducting  setdement  negotiations,  and 
responding  to  subpoenas  and  requests 
for  discovery. 


7.  To  representatives  of  the  General 
Services  Administration  and  the 
National  Archives  and  Records 
Administration  who  are  conducting 
records  management  inspections  under 
die  audiority  of  44  U.S.C.  2904  and  2906. 

8.  Records  maintained  m  die  COMF- 
WAV  subsystem  may  be  disclosed  to 
the  General  Acounting  Office  in 
connection  with  its  responsibility  for 
approving  waiver  of  erroneous 
overpayment  of  pay  claims  pursuant  to  5 
U.S.C  5584  and  4  CFR  Parts  91-93. 

9.  Records  maintained  in  the  COMF- 
FCC  subsystem  may  be  disclosed  to 
commercial  collection  agencies  under 
contiact  with  EPA.  as  provided  by  31 
U.S.C  3718  and  40  CFR  Part  13.  for 
collection  purposes. 

10.  Records  maintained  in  the  COMF- 
RCD  subsystem  may  be  disclosed  to 
rental  car  companies  as  part  of  EPA's 
resolution  of  claims  by  the  rental  car 
companies  for  damage. 

11.  Records  maintained  in  COMF- 
RCD  may  be  disclosed  to  Federal 
agencies  where  relevant  to  their 
involvement  in  the  rental  agreement  or 
claims  arising  from  it 

12.  Records  maintained  in  the  COMF- 
GAR  subsystem  may  be  disclosed  to  the 
State  agency  responsible  for  child 
support  and/or  alimony  collection  and 
enforcement 

nSCtjOSlNIE  TO  COMSUMBI  liaFOIITIMa 

AOewciss; 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12)  may  be  made  from  records 
maintained  in  the  COMF-FCC 
subsystem  to  consumer  reporting 
agencies  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f))  or  die 
Debt  Collection  Act  of  1982  (31  U.S.C. 
3701(a)(3)(B)). 

FOUCISS  AND  FRACnCES  FON  STOMNO, 
WtlWMVINO,  ACCtSSIMO,  WTrAiWIMa,  AND 
nSPOSINQ  OF  RCCOROS  IN  THE  SYSTEM: 

STORAOl: 

Records  in  COMF  are  maintained  in 
file  folders  in  file  cabinets  within  the 
Claims  Office  and  are  accessible 
through  computer  indexes  maintained  in 
the  Claims  Office. 


Records  in  COMF  are  retrievable  by 
the  name  of  the  person,  corporation, 
local  or  state  government  or  Indian 
tribe,  and  the  assigned  claim  number. 
This  information  is  maintained  in 
computer  indexes  within  the  Claims 
Office. 

COMF  records  are  kept  in  locked  file 
cabinets  in  a  building  with  restricted 
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access.  The  computer  indexes  are 
accessible  only  throogh  a  personal 
computer  witt^  the  claims  area  and 
which  has  restricted  entry  requiring 
keyed  access. 


CXIMF  records  are  retained  for  ten 
(10)  years.  A-resoived  daim  is  retained 
within  the  Claims  Office  for  five  (5} 
years  then  tran^erred  to  the  Federri 
Records  Center  where  it  is  retained  for 
an  additional  five  (5)  years.  The  record 
is  destK^ed  by  the  Federal  Records 
Center  at  the  end  of  the  retention  period. 


EPA  Claims  Officer,  OfRce  of  General 
Counsel  (LE^132G),  U.S.  Environmental 
Protection  Agency,  401 M  Street  SW., 
Washington.  DC  2(Mea  } 


NOmCATMHI 

Individuals  seeking  to  determine  if 
COMF  contains  a  record  pertaining  to 
them  may  send  an  inqoky  to  the  System 
Manager  at  the  address  identified 
above.  The  inquiry  should  contain  die 
full  name  and  adch^ss  of  the  claimant,  a 
spedfie  statement  of  what  is  requested 
and  die  assigned  EPA  claim  nomber  if 
known.  The  Ssrstem  Maager  may 
require  additional  identifytag 
information. 


Same  as  notification  procedures.  In 
addition,  the  requestor  should  identify 
the  specific  record  being  sought 


Same  as  notification  procedures.  In 
addition,  the  individual  should 
reasonably  identify  the  record,  specify 
the  information  he/she  is  contesting, 
and  provide  justificatioo  for  the 
requested  amencfanent  or  coRcctiaD. 


Information  in  all  COMF  subsystems 
is  provided  by  the  imfividnal  covered  by 
the  system  and  by  EPA  empfoyees  in 
their  official  capacities.  In  adcfition, 
other  sources  may  provide  information 
as  follows: 

COMF-TOR— local  police  auUicmties 
and  witnesses; 

COMF-FCC— private  collection 
agencies  and  credit  bureaus,  other 
Federal  agencies,  local  officials  and 
State  employees; 

C0MF-4b(CE— law  enforcement  and 
security  personnel; 

COMF-GAR— State  court  authorities 
and  garnishors; 

COMF-SCD — rental  car  companies 
and  automobile  repair  companies. 


raovntONS  OP  THK  act: 

None. 
[FR  Doc  88-11127  Filed  S-17-aS;  8:45  am) 


[OPTS-44506;  FRL-33n-«I 

TSCA  Ctwmical  Testing;  Receipt  of 
TMtDsta 

AOBicv:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  notice  announces  the 
receipt  of  test  data  on  bii^ienyl  (CAS 
No.  92-52^)  sulHnitted  pursuant  to  a 
final  test  rule  under  the  Toxic 
Substances  Control  Act  (TSCA). 
Publicati<m  of  this  notice  is  m 
compliance  with  section  4(d)  of  TSCA. 
Fdl  nNCTHOI  WPOMUTKWOOMrACT: 
Mkhael  M.  Stahl,  Acting  Dnector,  TSCA 
Assistance  Office  (TS-TSg),  Office  ol 
Toxic  Substances,  Environmental 
Protectkn  Agency,  Rm.  m^<4. 401 M  St, 
SW..  Washington,  DC  20460,  (202)  564- 
1404. 


supPLfMENTMiv  iwrowMATiow.  Section 
4(d)  (rf  TSCA  requires  EPA  to  publish  a 
notice  in  the  Fsdsral  Re^ster  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  88T-412 
promulgated  under  section  4(a)  wifldn 
15  days  sfter  it  it  received. 

L  Test  Data  Submissiaa 

Test  data  for  bi^^enyl  was  submitted 
by  The  Dow  Chemical  Company 
pursuant  to  a  test  rule  at  40  CFR  799.825. 
It  was  received  by  EPA  on  May  3. 19681 
The  submission  describes  an  embryo 
larval  toxicity  test  with  rainbow  trout 
sahno  gairdneri  Richardson.  Pish  early 
life  stage  toxicity  testing  is  required  by 
this  test  role  Biphenyl  is  used  primarily 
to  produce  dye  carriers,  beat  transfer 
fluids  and  alkylated  bqihenyls. 

EPA  has  initiated  its  review  and 
evatnatian  process  for  this  data 
submission.  At  diis  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  sebmissian's  completeness. 

ILPubKc  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  ci 
data  notice  (docket  number  OVTS- 
44506).  This  record  incfaidas  copies  of  all 
studies  reproted  in  this  notice.  The 
record  is  available  for  inspection  frmn  8 
a.m.  to  4  pjB.,  Monday  thrao^  Friday, 
except  legal  hoUdays.  in  the  TSCA 
Public  Docket  Office.  Rm.  NErGQOl  401 
M  St.  SWn  Washmgton.  IX:  2048a 

AaifaaritjrlS  U.S.C.  2803. 


Dsted:  Msy  S,  1988. 
J.M«randa, 

Director,  Existing  Chemical Asaessment 
Diviuon,  Office  of  Toxic  Substances. 
[FR  Doc.  88-11128  FQed  5-17-88;  8:45  am} 


[PP  6Q33t9/m9;  FRL-3380-4] 

NorflufSBon;  Extenston  of  Tsinporaiy 
Totofsncss 

AOINCY.  Environmental  Protection 
Agoicy  (EPA). 
action:  Notice. 

SUMMARV:  EPA  has  extended  temporary 
tolerances  for  the  combined  residues  of 
the  herbicide  norflurazon  and  its 
desmethyl  metabolite  in  or  on  certain 
raw  agricultural  commodities. 
DATE  These  tenqiorary  tolerances 
expke  Maidi  30. 1988. 
FOR  raRTMKR  INFORMATION  CONTACT: 
By  maifc 

Richard  Mountfort  Product  Manager 
(PM)  23.  Registtatioa  Diviaioa  (TS- 
767C),  Office  of  Pesticide  Prograsw. 
Environmental  Protection  Agencgr.  401 
M  Stieet  SW..  Washington,  DC  20460 
Office  location  and  telephone  number. 
Room  237,  CM#2, 1921  lefferson  Davis 
Highway,  Arlington,  VA.  (703)  557- 
183a 
SUPPLEMENTARY  INKMNMTIOM:  EPA 
issued  a  notice,  which  was  pnUished  in 
the  Federal  Register  of  June  11, 1986  (51 
FR  21235),  announcing  the  establishment 
of  temporary  tolerances  for  the 
combined  residues  of  the  herbicide 
norflurazon  [4-chloro-5-{methylaraino)-2- 
(alpha,  alpha,  a^ha-trifhuuo-in-toljd)- 
3(2fj)-pyridazinane}  and  its  desmethyl 
metabolite  [4-chk>ro-5-(amino}-2-(alpha, 
alpha,  alpha-trifluoro-n>-tolyl)-3(2/^ 
pyridazinone]  in  or  on  the  following  raw 
agricultural  commodities:  Peanuts  at  0.2 
part  perBullion  (ppra).  peanut  hulls  at 
1.0  ppm,  and  peannt  vines  at  2Ji  ppm. 
These  tolerances  were  issued  in 
response  to  pesticide  petition  (PP) 
6G3319.  submitted  by  Sandos  Cnqi 
Protection  Corp..  1300  East  Tonfay  Ave^ 
Des  Plaines,  EL  6001& 

These  temporary  tolerances  have 
been  extended  to  permit  die  continued 
marketing  of  the  raw  agricultural 
commodities  named  above  when  treated 
in  accordance  with  die  provisions  of 
experimental  use  permit  55947-^UP-8, 
whidi  is  being  extended  under  the 
Federal  Insecticide.  Fungicide,  and 
Rodentidde  Act  (FIFRA]  as  amended 
(Pub.  L  95-396, 92  Stat  819;  7  U.S.C. 
136). 

The  scientffic  data  reported  and  other 
relevant  material  were  evaluated,  and  it 


was  determined  that  the  extension  of 
•  these  temporary  tolerances  will  protect 
die  public  healtii.  Therefore,  die 
temporary  tolerances  have  been 
extended  on  the  condition  that  die 
pesticide  be  used  in  accordance  with  the 
experimental  use  permit  and  with  the 
foUowing  provisions: 

1.  The  total  amount  of  the  active 
herbicide  to  be  used  must  not  exceed 
the  quantity  autiiorized  by  the 
experimental  use  permit 

2.  Sandoz  Crop  Protection  Corp.  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

These  tolerances  expire  March  30, 
1989.  Residues  not  in  excess  of  this 
amount  remaining  in  or  on  the  raw 
agricultural  commodities  after  this 
expiration  date  wiU  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of.  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerances.  These  tolerances  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  die  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  fiom  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat  1164,  5  U.S.C.  601-612),  the 
Aministrator  has  determined  that 
regulations  establishing  exemptions 
bom  tolerance  requirements  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
°  certification  statement  to  this  e^ect  was 
published  in  the  Federal  Register  of  May 
4, 1981  (46  FR  24950). 

Authority:  21  U.S.C.  346a(j). 
Dated:  May  3, 198a 
-  Edwin  F.Tinmrardi, 

Director,  Registration  Division,  Office  of 

Pesticide  Programs. 

[FR  Doc.  88-10879  Filed  5-17-88:  8:45  am] 


ACTION;  Notice  of  receipt  of  application. 


IOPTS-62060;  FRL-3381^] 

Recsifit  Of  Application  for  Approval  To 
Disposo  of  Polychlorinated  Biphonyls 

agency:  Environmental  Protection 
Agency  (EPA). 


summary:  EPA  Headquarters  has 
received  an  application  from  General 
Electiic  Company.  Schenectady,  New 
York,  for  nationwide  approval  to 
dispose  of  polychlorinated  biphenyls 
(PCBs)  using  a  solvent  distillation 
system.  This  approval  process  is  done 
under  the  authority  of  section  6{e)  of  the 
Toxic  Substances  Control  Act  (TSCA). 
EPA  is  notifying  interested  persons  of 
the  rquest,  and  comments  may  be 
submitted. 

date:  Comments  should  be  received  by 
June  17, 1988. 

ADDRESS:  Three  copies  of  written 
comments  should  be  addressed  to: 
Document  Processing  Center  (TS-79Q), 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
L-100. 401  M  St,  SW..  Washington.  DC 
20460. 

Comments  should  bear  the  identifying 
notation  OPTS-62060.  The  application 
(without  confidential  business 
information)  and  comments  received  in 
response  to  this  notice  are  available  for 
public  inspection  and  copying  in  Rm. 
NE-G004  at  die  address  noted  above 
from  8  a.m.  to  4  p.m.  Monday  through 
Friday,  except  legal  holidays. 
RMt  FURTHER  UIFORMATION  CONTACT: 
Michael  M.  Stahl.  Acting  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  EB-44. 401 M  St. 
SW..  Washington.  DC  20460.  (202-554- 
1404). 

SUPPLEMENTARY  INFORMATION:  Under  40 

CFR  761.eO(e).  die  Regional 
Administrators  and  the  Assistant 
Administrator  for  Pesticides  and  Toxic 
Substances  (OPTS)  share  the  approval 
authority  for  permitting  alternative  PCB 
disposal  technologies.  A  Regional 
Administrator  determines  whether  to 
approve  an  application  when  the 
disposal  will  take  place  in  that  region 
only  or.  in  the  case  of  research  and 
development  (R  and  D).  on  PCB  disposal 
methods  involving  less  than  500  pounds 
of  PCB  material.  The  Assistant 
Administrator  for  OPTS  determines 
whether  to  approve  applications  for 
mobile  and  other  types  of  PCB  disposal 
technologies  that  may  be  operated  in 
more  than  one  region  or,  in  the  case  of  R 
and  D,  on  disposal  methods  involving 
500  pounds  or  more  of  material. 
Notwithstanding,  the  Assistant 
Administrator  for  OPTS  may  delegate 
the  authority  to  review  and  approve  any 
aspect  of  a  disposal  system  to  OPTS 
staff  or  to  a  Regional  Administirator.  The 
rationale  for  permit  approval  authority 
is  discussed  in  "Polydilorinated 
Biphenyls  (PCBs);  Procedural 


Amendment  of  the  Approval  Authority 
for  PCB  Disposal  Facilities  and 
Guidance  for  Obtaining  Approval," 
pubUshed  in  die  Federal  Register  of 
March  30, 1983  (48  FR  13181). 

In  general  EPA  may  approve 
alternative  methods  of  PCB  disposal  if 
they  achieve  a  level  of  performance 
equivalent  to  an  incinerator  approved 
under  40  CFR  761.70  or  a  high  efficiency 
boiler  approved  under  40  CFR  761.60 
and  will  not  present  an  unreasonable 
risk  of  injury  to  health  or  the 
environment.  EPA  also  imposes  some 
protective  conditions  requiring  the 
application  to  address  such  items  as 
testing  of  all  gaseous,  liquid,  and  solid 
effiuent  streams  for  PCBs  and  any  other 
contaminants  which  may  potentially 
contribute  to  the  environmental  risk  of 
operating  the  disposal  unit  To  obtain  a 
permit  for  an  alternative  method  of  PCB 
disposal,  the  applicant  must  supply 
detailed  technical  descriptions  and 
drawings  of  the  site,  process  and  control 
equipment  monitoring  and  sampling 
methods,  quaUty  assurance  plan,  and 
emergency  and  contingency  measures, 
as  well  as  a  full  discussion  of  all 
cleanup  and  closure  procedures. 

When  EPA  Headquarters  receives  a 
permit  application,  it  reviews  the 
application  and  determines  if  the  permit 
application  is  complete.  If  the 
application  is  not  acceptable,  EPA  lists 
its  deficiencies  in  a  letter  to  the  aplicant 
and  the  appUcant  can  remedy  the 
application.  If  the  application  is 
acceptable,  a  determination  is  made 
whether  a  process  demonstration  is 
needed.  If  one  is  needed,  the  applicant 
must  submit  a  demonstration  test  plan 
to  the  Agency.  After  receipt  of  the 
process  demonstration  test  plan,  EPA 
either  approves,  requires  modification  or 
additions  to  the  process  demonstration 
test  plan,  or  disapproves  it  and  notifies 
the  applicant  Once  the  Agency  accepts 
a  process  demonstration  test  plan,  a 
demonstration  test  approval  is  issued  by 
EPA.  As  part  of  this  approval,  the 
applicant  will  be  required  to  give 
advance  written  notice  of  at  least  30 
days  to  the  EPA  regional  office  and 
State  and  local  governments  where  the 
process  demonstration  will  take  place. 
This  30-day  period  provides  the  public 
an  opportunity  to  discuss  local  issues 
related  to  the  planned  disposal 
operation  and  provides  the  EPA  regional 
office  with  information  necessary  for 
efi'ective  monitoring  for  compliance  with 
the  demonstration  approval.  If  the 
application  cannot  be  approved  because 
the  process  demonstration  test  fails,  the 
problems  with  the  process 
demonstration  are  addressed  on  a  case- 
by-case  basis. 
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EPA  will  gnunt  or  deny  approval  for 
full  scale  operatkiB  based  oa  a  icTiew  of 
the  appUcatioa  padcage.  demonstration 
test  results,  and  other  sobmitted 
infonnation.  Approval  far  operation  wiU 
contain  special  conditions  that  EPA 
finds  necessary  to  protect  human  health 
or  the  environment.  It  also  requires 
compliance  with  all  apphcable  State, 
local,  or  other  Fedoal  requirements.  The 
PCB  dispoeal  approval  decision  process 
(from  receipt  of  the  permit  application  to 
issuance  of  a  final  approval]  gen«ally 
can  take  from  6  months  to  1  year, 
depending  on  the  quality  of  ii^onnation 
8  jbmitted  by  the  ai^tlicant  and  the 
complexities  involved.  If  a  permit  is 
issued  for  more  than  one  site.  30-day 
notice  is  required  before  op«ation  may 
begin  at  any  site  other  than  where  the 
process  demonstration  took  place. 

The  application  frun  Genoal  Electric 
Company  proposes  the  following  plan. 
Transformers  containmg  PCBs  are 
flushed  with  trichlorotrifluoroethane 
(freon)!  The  PCB-contaminated  solvent 
is  distilled  in  the  dispoaal  system  to         ' 
produce  a  clean  solvent  and  PCB  still 
bottoms.  The  clean  solvmt  is  recovered 
for  reuse  in  the  Qiiahing  process  and  the 
remaining  PCB  still  bottoms  are  ' 

incinerated  in  an  EPA-ajqwoved  I 

incinerator,  if  approved,  the  process  will 
be  used  in  facilities  in  Atlanta,  Georgia; 
Chicago.  Illinois;  Cincinnati,  OUo; 
Cleveland.  Ohio;  Houston.  Texas; 
Hiiladelplua,  Pennsylvania;  Portland. 
Oregon;  and  Tonawanda.  New  York. 

In  determining  whether  to  approve 
this  application.  EPA  will  take  into 
consideration,  along  with  other  factoA. 
the  comments  received  on  the 
application. 


Dated:  May  10.: 
MulbP.Ha^, 

Dinetor,  Bxposm  Evahatfan  DiviaiotL 
[FR  Doc  W-1112S  FBed  5-17-88;  8:45  am] 


EQUAL  EMPLOYMENT  OPPORTUNITY 


Agency  Ftapoct  Fmiiw  lAwtar  OHB 

Revfaw 

aobmt:  Equal  Employment  Opportunity 
Conupjsiniii 

ACnow  Notice:  COTrection. 


;  This  action  corrects  the 
btiBpeaB!/  oi  tha  report  as  published  in 

the  Fadaral  Bei^alar  of  ToMikqr  May  la 
198&  la  FR  docaaaent  88-K)M3. 
pubbshed  Toaaday.  May  liK  1987.  on 
page  16586,  on  the  "Frequency  Report 
line"  of  the  document  "Anntmlly"  i* 
changed  to  read  "Biennially." 


FOWnMITHm 

Margaret  P.  Ulmer.  (202)  634-1932. 

-For  the  CniimlMinn. 

Management  Director.  Bqaal Bmfdaynmnt 

Opportunity  CommiaekM. 

[FR  Doc  86-11088  PUod  5-17-86;  8:45  am) 


FEDERAL  RESERVE  SYSTEM 

FNW  Bancorp,  Inc^  •!  aL;  Fomiations 
of;  Acquisitions  by;  and  M«rg«r»of 
Banic  Holding  Go's. 

The  companies  listed  in  this  notice 
have  am^d  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  c^  the  Board's  Regalation  Y  (12 
CFR  22S.14]  to  become  a  bank  hokii^g 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considbered  in  acting  on  the  apptkatioiis 
are  set  forth  in  aectkn  3(c)  of  the  Act  (12 
U.&C.  1842(c]). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  availaUe  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writbig  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  tfiat  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lien  of  a  hearing,  identifying  specifically 
any  questions  dl  fact  that  are  in  dispute 
and  stunmarizing  the  evidence  that 
would  be  presented  at »  hearing. 

Umess  ouierwise  noted,  vuauaents 
regarding  esch  of  these  applications 
must  be  received  not  later  than  June  9. 
1988. 

A.  Fadorri  Kaaerve  Baidc  of  CUcago 
(David  &  Epatein.  Vice  ftesident)  290 
South  LaSaDe  Street,  Chicago,  Illhiois 
60890; 

1.  FNW  Bancorp,  Inc..  Elgfai.  mnois; 
to  acquire  lOO  percent  of  the  voting 
shares  of  Bank  of  Cabokia.  Cahtrida, 
Illinois.  ConmieBts  on  this  appiieation 
must  be  received  by  )iuie  &  1988. 

Z.  Pint  Coloidal  Bankshmea 
Corporation,  Chicago.  IDiBeis;  to  aeqafre 
100  percent  of  IIm  voting  sharas  of 
American  Bank  ft  Thist  Company; 
Springfield.  Dfinois. 

a  Fsdssal  Raaarva  Bairic  of  8t  Louis 
(Randall  a  Saaaar,  Vice  P^esideirt)  411 
Locust  Street.  St  Loaia,  Kfiasoari  93168: 

1.CaMef  Co4mty  Bamcorp,  Inc., 
liberty.  Kantacky;  to  becciaaa  a  bank 
holding  company  by  acqoiriag  190 
percent  of  the  votfaig  sharas  of  Tke 


Casey  Coonty  Bank.  Inc.  Liberty, 
Kentadcy. 

C,  Federal  Hsaenv  BaiK  of 
MinneapoBa  Qames  M.  Lyon.  Vice 
President)  2S0Marcpiette  Aveirae, 
Nfianeapolis.  Minnesota  K480: 

1.  Ostrandef  Boncshares,  Inc., 
Ostrander,  Minnesota;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  sltares  of 
Ostrander  State  Baed^  Oatrander. 
Minnesota. 

D.  Fadatal  Reserve  Bndc  of  Kansas 
City  (ThoBas  M.  Hoenig,  Senior  Vice 
President)  925  &and  Avenue,  Kansas 
City.  MisaoiHi  84198: 

1.  Kanaaa  Bank  Corporation,  Liberal. 
Kansas;  to  acquire  100  percent  of  the 
voting  shares  of  Aranicmi  National 
Bancsbares  of  Westlfadc,  bie.,  Wicfaita, 
Kansas,  and  tiiereby  bnfireedy  acquire 
American  National  Bank  of  Westthik. 
Wichita,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  12. 1988. 
lamas  McAfee. 

Associate  Secretary  of  the  Board. 
[FR  Doc  86-11072  Filed  5-17-88;  8:45  am) 


GENERAL  SERVICES 
AOMUMSTRATKIN 

IntontTo  Propar*  an  Enwironinantal 
Impact  Statamanl  fof  iha  Prapoaad 
Conatmction  of  a  Maw  Fadaral 
BuHdkia  Ia  DoanUMMi  CMcaoo 

The  General  Services  Administration 
(GSA)  is  preparing  an  Environmental 
Impact  Statement  (JSSBi  far  the  proposed 
construction  of  a  eoOjQOO  occnpial^ 
square  foot  Federal  office  building  in 
downtown  Chicago.  The  limits  of  the 
geographical  area  nnder  consideration 
for  the  bnilcling  are  bonnded  to  the  north 
and  west  by  t^  Chicago  River,  to  the 
east  by  Lake  Kfiddgan.  and  to  tin  south 
by  Congress  Rsikway. 

The  proposed  Federal  Building  wiU 
house  the  regional  headqoarters  of 
various  Federal  agendas.  Hm  ptiadpal 
utilization  of  the  facility  wfll  be  for 
administrative  and  management 
functions;  minimal  public  service 
functions  are  anticipated.  Sixty  parking 
spaces  reserved  for  Govemasent  nse  will 
also  be  inoHporated  into  the  structuis. 

The  building  will  be  acqufred  through 
a  lease  finance  mechanism  which  will 
place  the  property  in  private  adMBefship 
for  as  long  as  thirty  years.  GSA  intends 
to  award  a  lease  eonteact  to  a  developer 
by  the  Patt  of  19ea  OfiBon  wiB 
identify,  propose,  and  acquire  the  site, 
as  well  as  suggest  their  own  design  for 
the  building.  Occupation  of  the 


completed  focffity  is  projected  for  mid- 
1991. 

The  EIS  will  evaluate  potential 
environmental  and  socio-economic 
impacts  resulting  from  the  different 
project  ahematives.  Both  the  new 
Federal  Buikiing  and  "No  Action'* 
alternatives  will  be  included.  Ifistoric. 
cultiiraL  and  urban  quality  e^cts  will 
be  assessed  in  the  EIS.  as  well  as 
impacts  on  transportation,  parking, 
utilities  and  services,  and  real  estate 
market  activify.  Potential  short-term  and 
long-term  impacts  will  be  discussed  in 
the  EIS. 

A  scoping  meeting  is  scheduled  to 
provide  interested  parties  with  an 
opportunity  to  identify  the  significant 
issues  which  will  arise  as  a  result  of  the 
proposed  project  and  alternatives.  The 
details  of  the  meeting  are  described 
below. 

Scoping  Meeting 

Date:  May  20. 1988 

Time:  lOKX)  ajn. 

Place:  Kluc^ynski  Federal  Building.  230 

South  Dearborn  Street,  Room  3518, 

Chicago,  Illinois 

All  participants  are  requested  to 
register  by  mail  or  in  person  if  they  elect 
to  make  an  oral  presentation  at  the 
meeting.  Oral  presentations  wiU  be 
limited  to  ten  minutes.  Written 
comments  will  be  accepted  for 
incorporation  into  the  record  at  the 
meethig  and  for  ten  workdays  following 
the  meeting. 

For  more  information  or  to  register  for 
an  oral  presentation  at  the  scoping 
meeting,  please  contact  or  direct 
correspondence  to:  Matthew  A.  Kling, 
Planner,  Planning  Staff— 5PL,  230  South 
Dearborn  Street.  Rm.  3618,  Chicago, 
Illinois  80804,  (312)  353-5610. 
May  10, 198& 
Kenneth ).  Kalacheur, 
Acting  Regional  Administrator. 
[FR  Doc  88-11060  Filed  5-17-88  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offica  of  tha  Sacratary 

Intaraat  Rata  on  Ovardua  Dabta; 
Fadaral  CWma  CoNaetlon 

Section  30.13  of  the  Department  of 
Heajth  and  Human  Service's  claims 
collection  regulations  (45  CFR  Part  30) 
provides  that  the  Secretary  shall  diarge 
an  annual  rate  of  interest  as  fixed  by  tiie 
Secretary  of  the  Treasury  after  taking 
into  consideration  private  consimier 
rates  of  interest  prevailing  on  the  date 
that  HHS  becomes  entitied  to  recovery. 


"nw  rate  generally  cannot  be  lower  than 
the  Department  of  Treasury's  current 
vahie  of  funds  rate  or  tiie  applicable  rate 
determined  from  the  "Schedule  of 
Certified  Interest  Rates  wi&  Range  of 
Maturities."  This  rate  may  be  revised 
quarteriy  by  the  Secretary  of  the 
'Treasury  and  shall  be  published 
quarterly  by  die  Department  of  Healtii 
and  Hnman  Services  in  the  Fedanl 


Tlie  Secretary  of  the  T^easoy  has 
certified  a  rate  of  M.SS  far  the  qurter 
ended  March  31. 1998.  TUs  interest  rate 
will  remain  in  effect  until  snch  time  as 
the  Secretary  cdF  tlie  Treasury  notifies 
HHS  of  any  change. 

Date:  May  11. 1988. 
Dannia  J.  Fiachar. 

Deputy  Assistant  Secretary,  Finance. 
[FR  Doc  88-11026  Filed  5-17-88;  8:45  am] 


Agaocy  for  Toxic  Subatancaa  and 
DIsaass  Registry 

Board  of  SdantHIc  Counselors; 


ACnoN:  Notice  of  meeting. 


In  accordance  with  section  10(a)(2]  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix  2),  the  Agency  for 
Toxic  Substances  and  Disease  Registry 
(ATSDR)  announces  the  following 
committee  meeting. 

Name:  Board  of  Scientific  Counselors, 
ATSDR. 

TYine  and  Date: 
8:30  am— 4:30  pm— June  1, 198& 
9:00  am— IKW  pm— June  2,  ig8& 

Place:  Auditorium  B,  Building  2, 1600 
Clifton  Road,  NE.,  AUanta,  Georgia 
30333. 

Status:  Open. 

Purpose:  The  Board  of  Scientific 
Counselors,  ATSDR,  advises  the 
Administrator,  ATSDR,  on  ATSDR 
programs  to  ensure  scientific  qualify, 
timeliness,  utilify,  and  dissemination  of 
results.  Specifically,  the  Board  advises 
on  the  adequacy  of  the  science  in 
ATSDR-supported  research,  emerging 
problems  that  require  scientific 
investigation,  accuracy  and  currency  of 
the  science  in  ATSDR  reports,  and 
program  areas  to  emphasize  and/or  to 
de-emphasize. 

Agenda:  The  entire  meeting  will  be 
open  to  the  pubUc.  Written  comments 
for  consideration  by  the  Board  are 
welcomed  and  should  be  received  by 
the  Executive  Secretary  prior  to  the 
opening  of  the  meeting.  The  meeting  will 
include  an  orientetion  of  Board 
members  to  ATSDR  programs  and 
activities.  A  program  of  woiic  for  the 


Board  will  be  developed  at  tiiis  initial 
meeting. 

Also,  die  agenda  will  include  a 
description  of  ATSDR  national  registry 
of  persons  exposed  to  hazardous 
substances  and  the  Board's  response  to 
selected  scientific  questions  about  the 
registry.  Agenda  items  are  subject  to 
change  as  priorities  dictate. 

Contact  person  for  more  information: 
Charles  Xintaras,  Sc.D..  Executive 
Secretary,  Board  of  Sdaatific 
Counselors.  ATSDR,  Chamblee  27,  Mail 
Stop  F-38, 1600  Clifton  Road.  NE., 
Atlanta.  Georgia  30033,  Telephone:  FTS: 
236^4800;  Commercial:  404-488-480a 

Dated  May  IZ  1B8& 
ElvinHilyer. 

Associate  Director  for  Policy  Coordination. 
[FR  Doc  86-11068  Piled  5-17-88;  8:46  am] 
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Immunfaeadon  Conforanoa;  MaaUng 

action:  Notice  of  Meeting— 22nd 
National  Immunizatiim  Conference. 
Federal,  State,  and  local  public  health 
officials  as  well  as  representatives  from 
the  private  sector  who  are  involved  in 
the  organization  and  implementation  of 
immunization  activify  will  participate. 

Time  and  Date:  Registration — Sunday, 
June  19, 1988.  The  Program  is  scheduled 
for  8:30  a.m.-5  p.m.,  Monday,  June  20, 
through  Thursday,  June  23,  and  from  8:30 
a.m.-12:00  noon  on  Friday,  Jime  24. 

Place:  St  Anthony  Inter-Continental 
Hotel,  San  Antonio,  Texas,  512/227- 
4392. 

Status:  Open  to  public,  limited  only  by 
the  space  available. 

Matters  to  be  Discussed:  Current 
status  of  the  epidemiology,  prevention, 
and  control  of  vaccine  preventable 
diseases. 

Contact  person  for  more  information: 
Mr.  Conrad  P.  Ferrara,  Program  Support 
Section,  Division  of  Immunization, 
Center  for  I^revention  Services,  Centers 
for  Disease  Control,  AUanta,  Georgia 
30333,  Telephone:  FTS  236-1836: 
Commercial:  404/639-1836. 

ElvinHUyer, 

Associate  Director  for  Policy  Coordination, 

Centers  for  Disease  Control. 

[FR  Doc.  88-11065  Filed  5-17-88;  6:45  am] 
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In  accordance  witli  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  the  Centers  for  Disease 
Control  (CDC)  aimounces  the  following 
committee  meeting. 

Name:  Advisory  Committee  for 
Elimination  of  Tuberculosis  (ACET). 

Time  and  Date:  8:00  a.m-5:00  pun.. 
July  27, 1988;  8:00  a.m.-12:30  p.m..  July 
28.1988. 

Place:  Conference  Room  207.  Building 
1.  Centers  for  Disease  Control.  1600 
Clifton  Road.  NE.,  Atlanta.  Georgia 
30333.  : 

Status:  Open.  ) 

Purpose:  This  Committee  advises  and 
makes  recommendations  to  the 
Secretary,  Department  of  Health  and 
Human  Services,  the  Assistant 
Secretary  for  Health,  and  the  Director. 
CDC,  regarding  feasible  goals  for 
eliminating  tuberculosis.  Specifically, 
the  Committee  makes  recommendations 
regarding  policies,  strategies,  objectives, 
and  priorities,  addresses  the 
development  of  new  technologies  and 
their  subsequent  application,  and 
reviews  progress  toward  elimination. 

Matters  to  be  Discussed:  Tuberculosis 
control  in  correctional  institutions, 
tuberculosis  and  human 
immunodeficiency  virus  (HTV)  infection, 
tuberculosis  control  among  the  foreign- 
bom.  Agenda  items  are  subject  to 
change  as  priorities  dictate. 

Contact  person  for  more  information: 
Dixie  E.  Snider,  Jr.,  M.D.,  Director, 
Division  of  Tuberculosis  Control,  and 
Executive  Secretary,  ACET,  Center  for 
Prevention  Services,  CDC,  1600  Clifton 
Road.  NE.,  Mailstop  E-10,  Atlanta, 
Georgia  30333,  Telephones:  FTS:  236- 
2501;  Commercial:  404/639-2501. 

Dated:  May  12, 1988. 

ElvinHilyer, 

Associate  Director  for  Policy  Coordination, 

Centers  for  Disease  Control. 

[FR  Doc  88-11064  Filed  5-17-88;  8:45  am] 
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Food  and  Drug  Administration 

(FDA  225-M-2002] 


Mamorandum  of  Understanding 
BotWMn  the  Stats  Administration  of 
Import  and  Export  Commodity 
inspection  of  ttis  People's  RepulHic  of 
China  and  the  Food  snd  Drug 
Administration;  Ceramicware  for  Food 


AOENCV:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
notice  of  a  memorandiun  of 


understanding  (MOU)  between  the  State 
Administration  of  Import  and  Export 
Commodity  Inspection  of  the  People's 
Republic  of  China  and  FDA.  U.S. 
Department  of  Health  and  Human 
Services.  This  MOU  describes  two 
mutual  goals  of  the  State  Administration 
of  Import  and  Export  Commodity 
Inspection  of  the  People's  Republic  of 
China  and  FDA.  The  two  goals  are  to: 
(1)  EstabUsh  certification  requirements 
for  ceramicware  intended  for  use  in  the 
preparation,  serving,  or  storage  of  food 
exported  directly  to  the  United  States  or 
via  Hong  Kong  from  the  People's 
Republic  of  China,  and  (2)  minimize  the 
need  for  extensive  FDA  audit  sampling 
of  these  food-related  products. 

date:  This  agreement  became  effective 

February  26, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Walter  ].  Kustka.  Intergovernmental  and 

Industry  Affairs  Staff  (HFC-50).  Food 

and  Drug  Administration,  5600  Fishers 

Lane,  Rockville.  MD  20857,  301-443- 

1582. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  21  CFR  Z0.108(c),  which 
states  that  all  agreements  and 
memoranda  of  understanding  between 
FDA  and  others  shall  be  published  in 
the  Federal  Register,  the  agency  is 
publishing  this  memorandum  of 
understanding. 

Dated:  May  12, 198a 
Jolin  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

Memorandum  of  Understanding 
Between  the  Food  and  Drug 
Administration,  Department  of  Health 
and  Human  Services  of  the  United 
States  of  America  and  the  State 
Administration  of  Import  and  Export 
Commodity  Inspection  of  the  People's 
Republic  of  China,  Covering 
Ceramicware  Intended  for  Use  in  the 
Preparation,  Serving,  or  Storage  of  Food 
or  Drink  and  Offered  for  Export  to  the 
United  States  of  America. 

/.  Purpose 

The  mutual  goals  of  the  Food  and 
Drug  Administration  (FDA)  of  the 
United  States  of  America  and  the  State 
Administration  of  Imort  and  Export 
Commodity  Inspection  of  the  People's 
Republic  of  China  (hereinafter  known  as 
the  SACI)  in  entering  into  this 
Memorandum  of  Understanding  are  to: 

1.  Establish  certification  requirements 
for  ceramicware  intended  for  use  in  the 
preparation,  serving  or  storage  of  food 
exported  directly  to  the  United  States  or 
via  Hong  Kong  from  the  People's 
Republic  of  China,  in  order  to  assure 
that  ceramicware  having  an  unsafe 


quantity  of  leachable  lead  or  cadmium 
will  not  be  exported  to  the  United 
States. 

2.  Minimize  the  need  for  extensive 
FDA  audit  sampling  of  these  food 
related  products  fit>m  the  People's 
Republic  of  China  certified  by  the 
various  Provincial  or  Municipal  China 
Import  and  Export  Commodity 
Inspection  Bureaus  (hereinafter  known 
as  CCIBs')  that  would  be  necessary 
without  this  Memorandum  of 
Understanding. 

//.  Definitions 

For  the  purposes  of  this  Memorandum, 
both  parties  agree  to  the  following 
definitions: 

Production  Lot — A  production  lot  is  a 
unit  of  ceramicware  which  the  CCIBs' 
certify  to  be  uniform  and  that  represents 
ceramicware  firom  no  more  than  one 
homogeneously  milled  slip.  The  lot  must 
be  uniform  in  tiie  time  and  temperature 
of  firing  and  the  composition  and 
application  of  the  decorations. 

Delivery  £o^— A  delivery  lot  is  a  unit 
of  ceramicware.  shipped  at  one  time, 
consisting  of  a  production  lot  or  several 
production  lots.  It  is  packaged  in 
containers /cartons  that  identify  each 
production  lot  separately  and  bear  the 
name  and  address  of  the  manufacturer. 

Sample — A  sample  is  six  units, 
randomly  selected,  of  identical  size, 
shape,  color  and  decoration  from  each 
production  lot 

Flatware — ^Flatware  are  ceramic 
articles  that  have  an  internal  depth,  as 
measured  from  the  lowest  point  to  the 
horizontal  plane  passing  through  the 
upper  rim.  that  does  not  exceed  25  mm. 

Hollowware — Hollowware  products 
are  ceramic  articles  having  an  internal 
depth,  as  measured  from  the  lowest 
point  to  the  horizontal  plane  passing 
through  the  upper  rim,  greater  than  25 
mm.  "Ilie  two  sizes  of  hollowware  are: 
Small  holloware:  a  capacify  of  less  than 

1.1.  liter  and, 
Lai^e  hollowware:  a  capacify  of  1.1  liter 
or  more. 

Action  level— The  limit  above  which 
FDA  will  take  legal  action  to  remove 
products  fi*om  the  market 

///.  Substance  of  Agreement 

The  State  Administration  of  Import  and 
Export  Commodify  Inspection  of  the 
People's  Republic  of  China 

The  State  Administration  of 
Commodify  Inspection  (SACI)  is  the 
competent  authorify  in  charge  of  unified 
supervision  and  administration  of  all  of 
China's  import  and  export  commodify 
inspections.  The  CCIB's,  attached  to 
SACI.  are  authorized  to  conduct  the 


inspection  of  Chinese  ceramicware 
exported  directly  or  via  Hong  Kong  to 
the  United  States.  To  fulfill  ito 
responsibilities  under  this  agreement, 
the  CCIBs'  will  direct  their  activities  to 
assuring  that  the  ceramicware  products 
that  are  to  be  offered  for  export  to  the     ^ 
United  States  are  safe  for  use  in  the 
preparation,  serving  or  storage  of  food 
or  drink,  by  inspecting  ceramicware 
products  before  distribution  and  by 
collecting  and  examining  samples  to 
assure  compliance  with  the 
requirements  identified  in  Section  VI. 
CRITERIA  FOR  CERTIFICA-nON  FOR 
EXPORT  OF  CERAMICS. 

To  discharge  its  responsibilities 
regarding  ceramicware  products  that  are 
to  be  offered  for  export  to  the  United 
States. 

1.  The  CCIBs'  are  responsible  for 
inspecting  and  issuing  certificates  for 
ceramicware  exported  to  the  United 
States  under  contracts  signed  by 
Chinese  corporations.  The  CCIBs'  will 
have  their  laboratories  examine  a 
rep'resentative  sample  of  each  category 
of  ceramicware  (i.e..  Flatware,  Small 
hollowware.  and  large  hollowware) 
from  each  production  lot  of  ceramicware 
to  be  offered  for  export  to  the  United 
States.  This  inspection  will  be  made  to 
determine  whether  the  ceramicware  in 
each  production  lot  exceeds  the  action 
levels  specified  in  Section  VI.  CRITERIA 
FOR  CERTinCATION  FOR  EXPORT 
OF  CERAMICS.  The  laboratories  of  the 
CCIB's  will  assure,  by  appropriate 
procedures,  that  these  analyses  are 
completed  as  described  in  Section  V. 
ANALYTICAL  METHODOLOGY. 

2.  The  CCIBs'  shall  offer  for  export 
and  shall  issue  a  certificate  only  for 
those  production  lots  that  meet  the 
criteria  set  forth  in  section  VI. 
CRITERL\  FOR  CERTfflCATION  FOR 
EXPORT  OF  CERAMICS. 

3.  The  CCIBs'  shall  require  that  all 
containers/cartons  of  delivery  lots  of 
ceramicware  exported  to  the  United 
States  under  certification  be  marked 
with  the  production  lot  number(s). 

4.  The  CCIBs'  shall  include  the 
following  information  on  the  certificate 
for  each  production  lot  of  the 
ceramicware  exported  to  the  United 
States: 

(a)  Production  lot  identification, 
including  name  and  address  of 
manufacturer; 

(b)  Test  methodology  used  to 
determine  the  levels  of  leachable  lead 
and  cadmium; 

(c)  Analytical  results  of  the  tests  for 
lead  and  cadmium; 

(d)  Number  and  types  of  pieces  of 
ceramicware  in  each  production  lot; 

(e)  The  number  and  types  of  the 
pieces  of  ceramicware  that  were  tested: 


(f)  Date  of  the  certification;  and, 

(g)  Name  of  the  authorizing  official 
and  seal  of  the  office.  The  validated 
certificate(s]  will  accompany  the 
shipping  manifest. 

5.  Shipments  exported  to  the  United 
States  via  Hong  Kong  shall  be  sealed  by 
the  CCIBs'  in  such  a  way  as  to  prevent 
opening  during  transit  and  they  shall  be 
accompanied  by  a  valid  CCIB's 
certificate. 

6.  The  CCIBs'  shall  affix  their 
certificate(s]  to  the  packing  list  supplied 
by  the  manufacturer,  for  every 
production  lot  present  in  each  delivery 
lot. 

7.  The  CCIBs'  shall  fimiish  FDA,  upon 
requesti  with  a  copy,  both  in  English  and 
in  Chinese,  of  their  current  regulations 
and  of  the  procedures  it  uses  to  assure 
that  each  production  lot  of  ceramicware 
is  acceptable. 

The  Food  and  Drug  Administration, 
Department  of  Health  and  Human 
Services  of  the  United  States  of  America 

FDA  is  charged  with  the  enforcement 
of  the  Federal  Food,  Drug  and  Cosmetic 
Act  and  the  Fair  Packaging  and  Labeling 
Act,  certain  portions  of  the  Public 
Health  Service  Act,  and  other  related 
statutes.  FDA  directs  its  activities 
toward  the  protection  of  the  public 
health  of  the  United  States  by  assuring 
that  foods  and  food-related  products  are 
safe  and  wholesome  and  are  honestly 
and  informatively  labeled.  FDA 
accomplishes  this  goal  firsUy  through 
inspections  of  manufactiu%rs  and 
distributors.  Second,  it  collects  and 
analyzes  samples  to  assure  compliance 
with  the  statutes  it  enforces.  FDA  makes 
a  concerted  effort  to  ensure  that  foods 
and  food-related  products  entering  the 
United  States  meet  the  same  standards 
as  domestic  products.  To  discharge 
these  responsibilities  regarding 
ceramicware  products  exported  to  the 
United  States  from  the  People's  Republic 
of  China: 

1.  FDA  may  sample  representative 
pieces  from  delivery  lots  certified  under 
this  agreement  to  audit  the  effectiveness 
and  reliability  of  the  certification 
process. 

2.  FDA  shall  detain  the  entry  of  all 
lots  of  ceramicware  not  accompanied  by 
a  vahd  certificate  or  those  exceeding  the 
CRITERIA  FOR  CERTIFICATION  FOR 
EXPORT  OF  CERAMICS  (Section  VI). 

3.  FDA  shall  promptly  notify  SACI 
and  the  Commercial  Office  of  the 
Embassy  of  the  People's  Republic  of 
China  in  the  United  States  of  America, 
of  any  lot  of  any  ceramicware  covered 
by  this  agreement  which  is  detained. 
This  notification  shall  include: 

a.  The  name  of  the  product; 

b.  Quantity  of  ceramicware  detained; 


c.  Delivery  and/or  production  lot 
numbers; 

d.  FDA's  sample  number; 

e.  Date  sample  collected; 

f.  Reason  for  detention; 

g.  Date  of  detention; 

h.  FDA's  Distinct  and  Port  of  Entry; 
i.  Manufacturer/ shipper  name; 
j.  Importer  of  record  name;  and. 
k.  The  CCIBs'  certificate  number(s). 

4.  FDA  shall  promptly  notify  SACI  of 
any  modifications  in  the  U.S.  statutes  or 
the  FDA  regulations  pertaining  to  these 
ceramicware  products. 

5.  FDA  will  share  expertise  and 
provide  assistance  to  SACI  when 
necessary.  Both  parties  will  have  regular 
technical  exchanges.  Areas  of  mutual 
cooperation  will  include  but  not  be 
limited  to:  Training;  personnel 
exchanges;  data  gathering;  technical 
information  updating;  and,  the  exchange 
of  new  and/or  improved  methods  of 
sampling  and  testing  of  ceramicware 
products. 

IV.  Sample  Collections 

The  same  subsamples  will  be  used  for 
determining  the  presence  of  lead  and 
cadmium.  "Iliese  subsamples  will  be 
obtained  as  follows: 

Six  (6)  units,  of  identical  size,  shape, 
color  and  design  will  be  collected  from 
each  sampled  delivery  lot. 

V.  Analytical  Methodology 

Compliance  with  the  established 
action  levels  for  lead  and  cadmium  will 
be  determined  by  using  the  analytical 
procedures  described  in  the  current 
edition  of  "Official  Methods  of  Analysis, 
Association  of  Official  Analytical 
Chemists,"  (currentiy,  the  14th  Ed.,  1984, 
25.031-25.034).  except  that  the  detraction 
step  should  be  performed  so  that  the 
surface  under  test  is  NOT  exposed  to 
light.  The  levels  of  lead  and  cadmium 
will  be  determined  by  analyzing  the  six 
(6)  units  at  the  same  time,  individually, 
according  to  the  above  cited  method. 

VI.  Criteria  for  Certification  for  Export 
of  Ceramics 

Lots  of  ceramicware  that  exceed  the 
following  criteria  will  not  be  certified  for 
export  to  the  United  States. 


Category 

Action  baait 

Action 

IauaI 

(micro- 
gramt/ 

1.  LMd 

Flatware 

Average  o<  6  units... 
Any  one  o(  6  untta... 
do 

7.0 

Small  hoJIowware 

Large  hollowware 

5.0 
2.5 

2.  Cadmium 

Flatware 

Average  of  6  4jnits.. 
Any  one  of  e  units... 

.5 

5 

- 
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Category 

Action  basts 

Acttnn 

lavai 

(fnicro- 

grams/ 

do„ 

25 

VII.  Administrative  Procedures 

The  parties  will  mutually  agree  on  the 
ways  and  means  of  giving  instructions 
and  guidance  for  the  practical 
implementation  and  application  of  this 
agreement 


VIII.  Participating  Parties 

A.  State  Administration  of  Import  and 
Export  Conmiodity,  Inspection  of  the 
People's  Republic  of  China,  12, 
lianguomenwai  Street,  Beijing,  The 
People's  Republic  of  China. 

B.  The  Food  and  Drug  Administration, 
The  Department  of  Health  and  Human 
Services,  5600  Fishers  Lane,  Rockville, 
MD  20857. 

IX.  Liaison  Officers  I 

A.  For  the  State  Administration  of 
Import  and  Export  Commodity 
Inspection  of  the  People's  Republic  of 
China: 

Deputy  Director,  Division  of  Supervision 
and  Control  (Currently  Mme. 
2SHANG  Peiyu),  12,  Jianguomenwai 
Street.  Beijing,  The  People's 
Republic  of  China. 

Telephone  No.  500-1811. 

Telex  No.  210076  SACI  CN. 

B.  For  the  Food  and  Drug 
Administration: 

Mr.  Edward  A.  Steele,  Director,  Division 
of  Program  Operations,  Center  for 
Food  Safety  and  Applied  Nutrition, 
200  C  Street,  SW,  Washington,  DC 
20204. 

Telephone  No.  (202)  245-2140. 

Telex  No.  197623  PHS  PKLN. 

X.  Period  of  Agreement  and  Textual 
Versions 

This  agreement  shall  become  effective 
upon  acceptance  by  both  parties  and 


shall  remain  in  effect  indefinitely.  It  may 
be  modified  by  mutual  consent  or 
terminated  by  either  party  upon  a  30- 
day  advance  written  notice  to  the  other 
party. 

This  agreement  is  written  in  Chinese 
and  English,  both  texts  are  equally 
valid. 

In  witness  whereof,  the  agencies  have 
executed  this  Memorandum  of 
Understanding  covering  ceramicware 
products  between  our  governments. 

Approved  and  accepted  for  the  Food  and 
Drug  Administration  of  the  Department  of 
Health  and  Human  Services  of  the  United 
States  of  America. 
Frank  E.  Young. 
Commissioner  of  Food  and  Drugs. 

Dated:  February  26, 1988. 

Approved  and  accepted  for  the  State 
Administration  of  Import  and  Export 
Commodity  Inspection  of  the  People's 
Republic  of  China. 

Mr.  Zhu  Zhenyuan, 
Deputy  Director  General. 
Dated:  I}ecember  5, 1987. 

[FR  Doc.  88-11074  FUed  5-17-88;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttM  Secretary 
[Docktt  Na  0-8S-875;  FR-25-16] 

General  Counsel  of  ttie  Department  of 
Housing  and  Urtian  Devetopment; 
Designation  as  Official  Responsn)le  for 
Implementation  of  Executive  Order 
12606  and  12630 

agency:  Office  of  the  Secretary,  HUD. 
action:  Designation. 

summary:  This  document  designates  the 
General  Coimsel  of  the  Department  as 
the  HUD  official  responsible  for 
ensuring  the  implementation  of 
Executive  Order  12606  on  The  Family 
and  Executive  Order  12630  on 
Governmental  Actions  and  Interference 


with  Constitutionally  Protected  Properl 

Rights. 

EFPEcnvE  dati:  May  9. 1988. 

FOR  nmrHCR  information  contact: 

Grady ).  Norris,  Assistant  General 
Counsel  for  Regulations,  Room  10276, 
'451  Seventh  Street,  SW..  Washington. 
DC  20410.  Telephone  (202)  755-7055. 
(This  is  not  a  toll-free  number.) 

Designadon  Of  General  Counsel  As 
Responsible  HUD  Official  Under 
Executive  Orders  12606  and  12630 

The  General  Coimsel  of  the 
Department  of  Housing  and  Urban 
Development  is  designated  as  the 
departmental  official  responsible  for 
implementation  of  Executive  Orders 
12606,  September  2, 1987  (52  FR  34188, 
September  9, 1987),  and  Executive  Ordi 
12630,  March  15, 1988  (53  FR  8859,  Mar 
18, 1988).  As  HUD's  responsible  ofBcia 
the  General  Counsel  is  directed  to  take 
all  actions  necessary  to  ensure  that  the 
policies  set  out  in  these  Executive 
Orders  are  implemented. 

In  particular,  the  General  Coimsel  w 
assess  proposed  policies  and  regulatioi 
of  the  Department  to  determine: 

(1)  Whether  features  of  HUD  policy 
under  consideration  have  positive  or 
negative  implications  in  light  of  the 
Family  Policymaking  Criteria  set  out  in 
section  1  of  Executive  Order  12606; 

(2)  Whether  actions  undertaken  or 
contemplated  by  the  Department  are 
consistent  with  the  principals,  criteria, 
and  requirements  stated  in  sections  1 
through  5  of  Executive  Order  12630. 

The  General  Counsel  shall  be 
responsible,  in  each  instance  where  th( 
policies  of  these  Executive  Orders  are 
effected  by  a  departmental  policy  or 
regulation,  for  assuring  full  adherence 
the  principles  set  out  in  the  Orders. 

Date:  May  9, 1988. 

Samuel  R.  Pierce,  fr^ 

Secretary. 

[FR  Doc.  88-11058  Filed  5-17-88;  8:45  am] 
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UNITED  STATES 

DEPARTMENT  OF  THE  INTERIOR 

MINERALS  MANAGEMENT  SERVICE 

South  Atlantic  Outer  Continental  Shelf  Lease  Sale  108 
Request  for  Interest 


Purpose 

Proposed  Sale  108 — South  Atlantic  is  being  reviewed  by  the 
Secretary  of  the  Interior  to  determine  whether  the  Outer 
Continental  Shelf  (OCS)  presale  process  should  be  initiated 
for  this  sale.  The  oil  and  gas  industry  is  asked  to  assist 
in  this  process  by  providing  up-to-date  information  on  its 
interest  in  leasing  and  exploring  in  the  South  Atlantic. 

The  responses  will  assist  the  Secretary  of  the  Interior  in 
determining  if  the  presale  process  for  the  proposal  should  be 
started,  delayed,  or  deferred  for  consideration  in  a  future 
5-year  schedule.   This  approach  is  designed  to  add  flexibility 
to  the  program  by  providing  for  the  reasonable  possibility 
that  changes  in  geologic  data  and  economic  or  other  conditions 
could  create  bidding  Interest  in  areas  which  may  now  appear 
unattractive.   For  example,  a  substantial  oil  price  increase 
(such  as  might  result  from  an  oil  supply  disruption) ,  if 
anticipated  to  be  relatively  long  term,  could  turn  an  area 
now  unattractive  to  potential  bidders  into  one  which  could  be 
of  interest.   Other  Information  of  interest  would  include  new 
geophysical  data;  new  geological  data;  new  interpretations  of 
existing  data;  and  new  estimates  of  costs  of  production.   By 
requesting  information  and  actii)g  on  it  prior  to  the  issuance 
of  the  Call  for  Information  and  Nominations,  the  risk  of 
inappropriate  expenditures  for  such  sales  would  be  reduced. 

If  the  Request  for  Interest  indicates  sufficient  interest  to 
warrant  proceeding  with  the  sale,  these  prelease  steps  will 
follow:   Call  for  Information  and  Nominations  and  Notice  of 
Intent  to  Prepare  an  Environmental  Impact  Statement  (EIS) ; 
Area  Identification;  draft  EIS;  Public  Hearing;  final  EIS; 
proposed  Notice  of  Sale;  Governors'  Comments;  and  final  Notice 
of  Sale. 

Description  of  the  Area 

The  South  Atlantic  Planning  Area  extends  east  along  a  line 
extending  from  the  junctu^'e  of  the  Submerged  Lands  Act  (SLA) 
limit  at  approximately  35  N.  latitude  to  approximately 
70*  H.  longitude  ^ence  south  to  approximately  34  N.  latitude 
thence  west  to  72  N.  longitude  thence  south  to  approximately 


32  N.  latitude  thence  west  to  approximately  74*  H.  longitude 
thence  south  to  approximately  31  N.  latitude  thence  west  to 
approximately  76*  N.  longitude  thence  south  to  approximately 
29  N.  latitude  thence  west  to  78*  H.  longitude  thence  south 
to  28*17'10"  N.  latitude  thence  west  to  the  SLA  limit  thence 
in  a  northerly  direction  along  the  SLA  limit  to  the  point  of 
origin.  The  planning  area  includes  approximately  19,100  full 
and  partial  blocks  covering  approximately  107  million  acres. 

The  total  area  open  for  comment  at  this  time  consists  of 
13,046  full  and  partial  blocks  (approximately  73.7  million 
acres)  and  is  outlined  on  the  attached  map.  This  area  is 
shown  in  detail  on  the  Request  for  Interest  Map  available  from 
the  Regional  Supervisor,  Office  of  I^easing  and  Environment, 
Atlantic  OCS  Region,  Minerals  Management  Service,  1951 
Kidwell  Drive,  Suite  601,  Vienna,  Virginia  22180. 

The  following  Official  Protraction  Diagrams  are  wholly  or 
partially  included  in  this  request: 


i. 

i 


NI  18-4 
NI  18-5 
NI  18-6 
NI  19-4 
HI  17-9 


NI  18-7 
NI  18-8 
NI  18-9 
NI  17-12 
NI  18-10 


NI  18-11 
NI  18-12 
NH  17-2 
NH  17-3 
NH  18-1 


NH  18-2 
NH  17-5 
NH  17-6 
NH  18-4 
NH  17-8 


NH  18-7 
NH  17-11 


These,  diagrams  may  be  purchased  for  $2.00  each  from  the  Regional 
Supervisor,  at  the  above  address  (checks  made  payable  to  the  U.S. 
Department  of  the  Interior — MMS) .        , 

Previous  Sale  Related  Activities 

There  have  been  four  South  Atlantic  OCS  lease  sales,  including 
one  Re-Offering  sale.  The  first  was  Sale  43,  held  on  March  28, 
1978,  and  the  last  was  Sale  78,  held  on  July  26,  1983.   The  U.S. 
Treasury  has  received  almost  $125  million  for  the  75  leases  issued 
as  a  result  of  these  lease  sales.  Since  the  last  lease  sale,  55 
leases  have  been  relinquished  or  have  expired. 

The  last  proposed  lease  sale  in  this  area.  Sale  90,  was  cancelled 
on  June  13,  1986,  following  a  determination  that  there  was  little 
industry  interest  in  a  sale  at  that  time. 

There  have  been  six  exploratory  wells  and  one  COST  well  drilled  in 
this  area  resulting  in  seven  dry  holes.  All  seven  wells  have  been 
plugged  and  abandoned. 
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Instructions  on  Request  for  Interest 


Information  regarding  leasing  and  exploring  in  the  South  Atlantic 
Planning  Area  nay  be  provided  by  mail,  telephone,  or,  alternative- 
ly, by  inforaal  neeting  with  the  Regional  Director  or  designated 
representative.   General  or  detailed  infomation  nay  be  submitted. 
We  request  that  you  provide  information  on  the  following: 

(1)  Are  you  interested  in  the  area  at  this  time? 

(2)  Would  your  level  of  interest  in  this  area  change  if  oil  and 
gas  prices  increase? 

(3)  What  general  or  detailed  information  can  you  provide  regard- 
ing whether  we  should  proceed  in  this  planning  area  with  the  OCS 
presale  process;  delay  the  presale  process  for  1  year  or  more;  or 
defer  the  sale  for  consideration  in  a  future  5-year  schedule? 

(4)  Is  your  company  spending  money  on  any  oil  and  gas  activities 
in  this  are*  or  are  expenditures  anticipated  on  activities  such  as 
9sologio  and  geophysical  worK.  etc.? 

(5)  What  comments  and  suggestions  can  you  provide  on  your  choice 
of  minimum  bid  levels,  altsmativ*  bidding  syatsms,  and  other 
procedures  which  may  lead  to  enhanced  understanding  of  the  oil  and 
gas  resources  of  the  South  Atlantic  OCS? 

Indications  of  interest  and  comments  should  be  received  no  later 
than  30  days  following  publication  of  this  document  in  the  Federal 
Raa^star  in  envelopes  labeled  "Request  for  Interest  on  Proposed 
Lease  Sale  108 — South  Atlantic.** 

Letters  should  be  mailed  or  hand  delivered  to  the  Regional 
Supervisor  at  the  address  stated  under  *'Description  of  Area.** 
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Land  and  Minerals  Management 
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INTERMATIONM.  BOUMMIfrr  AND 
WATER  COMMISSiaii;  UNITED  | 
STATES  AND  MEXICO 

Nogales  Intaniational  Wastewater 
Traatmant  Plant  EjqMnsion  Nogalas, 
Arizona;  Hnding  of  No  Significant  i 
Impact 

agency:  United  States  Section,         ' 
International  Boundary  and  Water 
Commisaon,  United  States  and  Mexico. 
ACnOM:  Notice  of  Bnding  of  no 
signiHcaat  impact. 

SUMMART:  Based  on  an  adopted 
environnental  assessment  and  a 
supplementary  statenent  the 
International  Boundary  and  Water  ' 
Commission,  United  States  and  Mexico, 
United  States  Section  ("Commission" 
and  "U.Si  Section")  finds  that  the 
proposed  action  to  upgrade  and  expand 
the  Nogales  International  Wastewater 
Treatment  Plant  to  acconmiodate  an 
additional  4.0  million  gallons  per  day 
(mgd)  capacity  for  a  total  treatment 
capacity  of  17.2  mgd  that  includes 
additional  capacity  for  Mexico's  part  in 
the  proposed  expansion  is  not  a  major 
federal  action  tlrat  would  cause  a 
significant  local  regional,  or  national 
adverse  inpact  on  the  environment. 
Therefore,  puissant  to  section  10Z(ZBCl 
of  the  National  Environmental  Policy  of 
1969  (NAPA):  the  Council  on  l 

Environmental  Quality  Final  | 

Regulatioss  (40  CFR  Parts  1500-150^; 
and  the  U.S.  Section's  Operational 
Procedures  for  Implementing  secth»  102 
of  NEPA,  published  in  the  Federal 
Register  September  2, 1961  (46  PR     ' 
44083):  the  U.S.  Section  hereby  gives 
notice  that  an  environmcalal  isapact 
statement  is  not  being  prepared. 
AOORESS:  Mr.  J.S.  Valdes.  Principd 
Engineer,  Operations,  International 
Boundary  and  Water  ConaaissioD. 
United  States  and  Mexico,  Umled  States 
Section.  4171  North  Mess,  C-3ia  D 
Paso,  Texas  79902.  Telepboae:  (EOS)  53*- 
6693.  FTS  570-6693. 
SUPPtfMCHTARY  mFOMUmONr  j 

Proposed  Actiaa 

The  U.S.  Section  proposes  to  upgrade 
and  expand  the  Nogales  hteitiatioiutl 
Wastewater  Treatment  Ffaot 
(NIWWTP)  to  accommodate  an 
additional  4.0  mgd  capacity  for  a  total 
treatment  of  17.2  mgd.  The  additional 
capacity  includes  Mexico's  part  in  the 
proposed  expansion  of  the  international 
plant 

The  existing  design  capacity  of  the 
NIWWTP,  which  began  operation  in 
1972  to  provide  service  for  the  cities  of 
Nogales,  Arizona  and  Nogales,  Sonora, 
Mexico,  is  8.2  mgd  with  capacity 


alfocaliens  of  4.95*  mgd  to  Nogales,. 
Sonora  and  3.25  mgd  to  Nogales,  Arizona. 
Cmrentty,  the  NIWWTP  is  treating  an 
average  daily  flow  of  approximately  8.6 
mgd  includiiig  approximately  3.5  mgd 
fit)m  Nogales,  Arizona  and  5.1  mgd  from 
Nogales,  Sonora.  Excessive  flows 
directly  affect  the  international  plant's 
performance,  resulting  in  overioading 
and  decreased  detention  time  which,  in 
turn,  causes  eflbient  violations.  The 
proposed  upgrading  and  expansion  of 
the  existing  system  will  prevent  these 
viola tions  from  occumng. 

The  Mexican  Section  and  U.Si  Section 
of  the  Comnission  aie  presently 
considering  a  proposed  agreeme\t 
recommending  Mexico  join  in  the 
expansion  of  the  NIWWTP  by 
purchasing  a  capacity  up  to  4.95  mgd  in 
excess  of  the  4.95  mgd  presently 
sssipied  to  Mexico  at  the  interaationat 
plant.  The  existing  lagoon  treataient 
system  would  be  np-giaded  to  a 
complete  mix  cell  system  foUowed  by  a 
series  of  partial  nsix  cells  with  a  total 
detention  time  at  design  flow 
approximately  eqaal  to  five  (5]  days^ 
Treatment  of  Mexico's  additional 
capacity  would  be  provided  by 
additional  aeration  and  minor 
modifications  to  ttie  13.2  mgd  total 
treatment  capacity  plant  without 
expansion  of  the  physical  area  of  the 
existiog  plant  site. 

Alternatives  Coasideied 

Six  altematives  were  considered  in 
addition  to  the  "no  action"  altersative; 
however,  three  were  eveatinlly 
riinniurted  from  farther  consideration 
because  of  failure  to  meet  altetnativa 
evaluation  criteria.  Three  biological 
treatment  altematives  were  selected  for 
further  evahiatioB:  Short  Detention  lime 
Aerated  Lagoon.  Process  (the  pteferred 
alteinativ<^.  Sequential  Batch  Reactor 
Pkoeess,  uvd  Biotower/ Activated  Shuige 
Procesa 

These  ahemativcs  satisfied  all  ciitena 
tor  aUemative  selection  indudiog: 
Rekable  and  coasistent  effluent  qeaKty 
compatible  vrith  National  PoHutioa 
Disdiarge  EKoiination  l^stem  persaH  or 
effluent  reuse  requirements; 
adaptability/flsxibility  in  meeting  firtore 
voriatioiis  in  efilneat  standards;  and 
abdity  to  be  constructed  vriOia  tiw 
confines  of  the  existing  plant  site  since 
expansion  of  the  pbys^aJ  vea  of  the 
plant  is  restricted  by  the  Santa  Crux 
River  and  railroad  right-of-way. 

EnviroBBental  Assessment 

The  U.&  Section  has  adopted,  with 
supplemental  information,  the  Ariaona 
Departoent  of  Environmental  Quality 
(ADEQ)  Environmental  Assessment 
(EA)  for  plant  expansion  of  the 


NIWWTP  dated  Aagust  1987.  Wfaereas. 
the  ADEQ  environnental  assessment 
only  considered  in  the  final  analysis  s 
total  treatment  ayacityel13.7aigri 
which  includes  Ijiirmgd  fatme  leserved 
capacity  either  for  purchase  by  Mexico 
or  Nogales.  Arixona;  the  U.&.  Section 
supplements  thatEA  with  consideration 
of  an  additional  4l0  mgd  (17.2  ssgd  total 
treatment  capacity}  to  include 
additional  capacity  for  Mexicans  part  in 
die  international  plant  expansion. 


■aSupplesMBted 
Enviranmental  Assessmeat 


The  U.S.  Section  has  deteraaned  that 
the  AOEQ  analysis  (EA,  pp.  11-13)  off 
the  environmental  impacts  for  the  13.2 
mgd  capacity  plant  would  be  die  same 
for  the  17.2  mgd  capacity  plan!  An 
ovecaH  positive  environmental  effect  is 
associated  with  the  expansion  of  the 
international  plant  whether  that 
expansion  is  for  13.2  mgd  or  17.2  mgd 
total  treatment  capacity.  In  suamiary: 

1.  No  adverse  effects  are  expected 
from  treatment  of  Mexico's  additional 
capacity  on  surface  watei  or 
groundwater  quabty  or  qaaaiSty.  No 
significant  impact  is  expected  on  the 
flood  plain  not  will  the  expansion 
project  increased  the  pcobabillty  of 
flood  damage  to  the  intematienal  pleat 
The  proposed  expansion  will  neither 
ben^t  nor  depsde  air  qaafity  in  the 
area. 

2.  No  negative  hnpaet  is  expected  on 
flora  and  faiaw  in  the  ares.  &q>ansioa 
for  treatment  of  Mexico's  additional  495 
mgd  capacity  wifl  not  reqidre  sdditioaal 
sarfisce  area  beyond  that  already 
available  at  the  siristiBg  international 
plant  site.  Effhient  discharges  virill 
contiooe  with  better  qaality  waters,  and 
impacts  to  aqastic  biota  see  not 
expected. 

3w  No  adverse  effects  are  expected  lor 
sodo-eccmomie  factors^  and  no  cultural 
resoorce  impacts  are  expected. 

4.  No  long-term  detrimental 
environmental  impacts  are  oitfc^ted 
aa  a  result  of  tlie  construction  or 
operation  of  the  proposed  expansion  for 
Mexico's  additional  capacity.  Lang-term 
earvironmental  impacts  for  the  17.2  mgd 
capacity  plant  are  beneficial  in  nature 
and  far  exceed  any  potential  negative 
impacts. 

5.  Short-term  construction  impects  are 
expected  to  be  temporary  and  minimal 
in  both  duration  and  area.  &fitigation 
measures  to  minimise  these  impscts  ara 
proposed. 

On  the  basis  of  the  Supplemented 
Environmental  Assessment  an 
eiuiiuiHiieutal  impact  statement  will  not 
be  prepared  unless  additional 
information  which  may  affect  this 


decision  is  brought  to  our  attention 

witiiin  thirty  (30)  days  of  the  date  of  this 
Notice. 

The  Draft  Finding  of  No  Significant 
Impact  and  Supplemental  Statement 
have  been  forwarded  to  the 
Environmental  Protection  Agency  and  to 
various  Federal.  State,  and  local 
agencies  and  interested  parties.  A 
.  limited  number  of  copies  of  the 
environmental  documents  are  available 
to  fill  single  copy  requests  at  the  above 
address. 

Date:  May  6, 1988. 
Suzette  Z«boroski. 
Staff  Counsel. 
[FR  Doa  88-11111  Filed  5-17-88;  ft45  am] 

BtUiNQ  CODC  4710-01-M 


INTERNATIONAL  TRADE 
COIHNSSION 

[Investigstlen  No.  73t-TA-3M 
(Prsiminary)l 

Digital  Readout  Syatams  and 
Sut>as8aint)llas  Tliaraof  From  Japan 

On  the  basis  of  the  record  '  developed 
in  the  sul^ect  investigation,  the 
Commission  determines,*  persoant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1672b(a)),  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  from  Japan  of 
digital  readout  systems  and 
subassemblies  thereof,*  provided  for  in 
item  710.80  of  the  Tariff  Schedules  of  die 
United  States,*  that  are  alleged  to  be 


■  The  record  ii  defiacd  in  i  207 J^i)  of  Ifac 
Commission's  Rules  of  Practice  and  Precediuv  (IS 

CFR  207.2(i)). 

'  CommiMioner  Eckes,  Lodwick.  and  Rohr 
determine  that  an  industry  in  the  Untied  States  is 
not  materially  injured  or  threatened  with  material 
injury,  ann  the  estabiishiDent  of  an  indastry  in  the 
United  States  is  not  roateriaUy  retarded,  by  rcMon 
of  imports  form  japan  of  digital  readout  sysiema 
and  subassemblies  thereof,  provided  for  in  item 
710.80  of  the  Tariff  Schedules  of  the  United  State*, 
that  are  alleged  lo  be  sold  in  the  United  Sutes  at 
less  than  fair  vahie. 

'  Digital  readout  (ORO)  systems  subject  to  tUa 
investigation  provide  linear  or  rotational 
displacement  information  for  high  precision 
industrial  equipment  such  as  metalworking  machine 
tools.  The  scope  of  the  investigation  covers  DRO 
systems,  whether  assembled  or  unMsaembled.  An 
unassembled  DRO  system  would  include  a  conaoie 
and  a  transducer  (glass  scale,  magnetic,  and  rotary 
encoder  but  not  laser)  destined  for  ase  in  a  DRO 
system  and  Imported  into  the  United  Sutes  for 
assembly  and  scale  as  a  DRO  system.  The  scope  of 
investigation  also  covers  subassemblies  and  parts 
therof.  Subassemblies  and  parts  thereof  include 
consoles  and  parts  of  cenaoles  destined  for  use  in 
DRO  systems. 

'  DRO  systems  and  subassemblies  thereof  are 
currently  also  provided  for  in  subheading  9031.80.00 
of  the  Hannonized  Tariff  Schedule  of  the  United 
States. 


sold  in  the  United  States  at  less  than  fair 
value  (LTFV). 

Beckground 

On  March  28, 1988,  a  petititm  was 
filed  wiUi  the  Commission  and  the 
Department  of  Commerce  by  Anilam 
Electronics  Corp..  Miami.  FL,  alleging 
that  an  industry  in  the  United  States  is 
materially  injured  and  threatened  with 
material  injury  by  reason  of  LTFV 
imports  of  digital  readout  systems  and 
subassemblies  thereof  from  Japan. 
Accordingly,  effective  March  28, 1988. 
the  Commission  instituted  preliminary 
antidumping  investigation  Na  731-TA- 
390  (Preliminary). 

Notice  of  Uie  institution  of  the 
Commissitm's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  cc^s  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Ttede  Commission.  Washington,  DC 
and  by  publishing  the  notice  in  the 
Federal  Register  of  April  4, 1968  (53  FR 
10953).  The  conference  was  held  in 
Washington.  DC.  on  April  20. 1988,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counseL 

The  Commisison  transmitted  its 
determination  in  this  fanrestigation  to  die 
Secretary  of  Commerce  on  May  12. 1988. 
The  views  of  the  Commissioners  are 
contained  in  USTFC  Publication  2081 
(May  1988),  entitled  "Digital  Readout 
Systems  and  Subassemblies  Thereof 
from  Japan:  Determination  of  the 
Commission  in  Investigation  Na  731- 
TQ-390  (Preliminary)  Under  the  Tariff 
Act  of  1930,  Together  Witii  the 
Information  Obtained  in  the 
Investigation." 

biued:  May  13,  IQBa 
Kenneth  R.  Mason, 

Secretary. 

[FR  Doc.  88-11157  Filed  5-17-88;  &45  an] 

SIUJNQ  coos  70a».0»4l 

(Inveetlgatlon  No.  337-TA>a8) 

Certain  Fans  WWi  Bniahleaa  DC 
Motora;  Roqueat  for  Wrftlan 
Sulimissions  on  tha  laMiaa  of  Romady, 
ttie  PubHc  hrtarest,  and  Bondbig 

AOENCV:  International  Trade 

Commission. 

action:  Request  for  written 

submissions. 

summahv:  Notice  is  hereby  given  that 
the  Commission  has  decided  to  solicit 
written  submissions  on  the  issues  of 
remedy,  the  public  interest  and  bonding 
prior  to  final  disposition  of  the  above- 
captioned  investigation. 


aTKM  contact: 
Calvin  Cobb.  Esq..  Office  of  die  General 

Counsel,  U.S.  International  Trade 
Commission.  202-252-1103. 


FARv  avorauTKMc 
Authori^  for  the  Commission's 
solicitation  of  written  submissions  is 
contained  in  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C  1337)  and  in 
9  2ia58(a)  of  die  Commission's  rules  of 
practice  and  procedure  (19  CFR 
210.58(a)). 

This  investigation  was  instituted  on 
October  9, 1985,  in  response  to  a 
complaint  filed  by  Rotron,  Inc. 
("Rotion")  against  Matsushita  Electric 
Industrial  Co.,  Ltd.  and  Matsushita 
Electric  Corp.  ("respondents"),  based  on 
allegations  of  infringement  of  claims  1-4 
and  6-12  of  Rotron's  U.S.  Letters  Patent 
4,494,02a  The  presiding  administiative 
law  judge  ("ALH  issued  the  final  ID  on 
July  9. 1986.  finding  that  claims  1. 6.  and 
8  of  Rotron's  patent  were  invalid  as 
anticipated  pursuant  to  35  U.S.C  102(b). 
and  that  claims  1-4  and  6-12  were 
invalid  as  obvious  pursaant  to  35  MSJC 
103.  The  ALJ  also  found  diat  (i)  if 
Rotron's  patent  had  been  valid,  it  would 
have  been  infringed,  (ii)  substantial 
injury  to  a  domestic  industry  resulted 
from  past  importation  of  respondents' 
fans,  and  (iii)  future  importation  of  such 
fans  will  have  the  tendency  to  injure 
substantially  a  domestic  industry.  The 
Comnussi<Hi  reviewed  and  affirmed  the 
ALf  s  findings  tiiat  claims  2-4.  7. 9-12 
were  invalid  as  obvious  under  35  U.S.C 
103,  and  determined  not  to  review  the 
remainder  of  the  ID.  Rotron  appealed 
the  Commission's  findings  that  claims  3 
and  9-12  of  Rotron's  patent  were  invalid 
as  obvious  to  the  U.S.  Court  of  Appeals 
for  die  Federal  Circuit  ("CAFC").  In 
Rotron,  Inc.  v.  U.S.I.T.C.,  et  al..  Appeal 
No.  87-1000  (February  1&  1988),  die 
CAFC  reversed  the  Commission's 
finding  of  patent  invalidity  respecting 
claims  3  and  9-lZ  and  found  a  violation 
of  section  337  as  a  matter  of  law.  In  light 
of  the  Commission's  findings  of  patent 
infringement  and  injury,  the  CAFC,  by 
mandate  dated  April  14. 1988,  remanded 
the  investigation  to  the  Commission  for 
appropriate  further  proceedings.  The 
Commission  must  now  consider  the 
issues  of  remedy,  the  pubUc  interest 
and  bonding. 

In  considering  remedy,  the 
Commission  may  issue  (i)  an  order 
which  could  result  in  the  exclusion  of 
the  subject  articles  from  entry  into  the 
United  States  and/or  (ii)  cease  and 
desist  order(s)  which  could  result  in  one 
or  more  respondents  being  required  to 
cease  and  desist  from  engaging  in  imfair 
acts  in  the  importation  and  sale  of  such 
articles.  The  Commission  is  interested  in 
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receiving  written  submissions  which 
address  the  form  of  remedy,  if  any,  that 
should  be  ordered. 

The  Commission  must  consider  the 
effect  of  any  order  on  the  pubhc  interest 
by  examining  the  impact  exclusion  and/ 
or  cease  and  desist  orderfs)  will  have  on 
(i]  the  public  health  and  welfare,  (ii) 
competitive  conditions  in  the  United 
States  economy,  (iii)  the  production  in 
the  United  States  of  articles  that  are  like 
or  directly  competitive  with  those 
articles  subject  to  investigation,  and  (iv) 
United  States  consumers.  The 
Commission  is  therefore  interested  in 
receiving  written  submissions  which 
address  the  aforementioned  public 
interest  factors  in  the  context  of  this 
investigation. 

If  the  Commission  orders  some  form 
of  remedy,  the  President  thas  60  days  in 
which  to  approve  or  disapprove  the 
Commission's  action.  During  this  period, 
the  subject  articles  would  be  entitled  to 
enter  the  United  States  under  a  bond,  in 
an  amount  determined  by  the 
Commission  and  prescribed  by  the 
Secretary  of  the  Treasury.  The 
Commission  is  therefore  interested  in 
'  receiving  written  submissions 
concerning  the  amount  of  the  bond 
which  should  be  imposed. 

Written  Submissions 

The  parties  to  the  investigation, 
interested  Government  agencies,  and 
the  public  are  encouraged  to  Ble  written 
submissions  on  the  issues  of  remedy,  the 
public  interest,  and  bonding. 
Complainant  and  the  Commission 
investigative  attorney  are  also  requested 
to  submit  proposed  exclusion  and/or 
cease  and  desist  order(s)  for  the 
Commission's  consideration. 

Initial  written  submissions  by  the 
parties  must  be  received  in  the  Office  of 
the  Secretary  to  the  Commission  during 
o^icial  business  hours  (8:45  a.m.  to  5:15 
p.m.)  no  later  than  the  date  which  is  14 
days  after  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 
Submissions  from  all  other  sources  and 
the  parties'  reply  submissions  must  be 
received  in  the  Office  of  the  Secretary 
during  o^icial  business  hours  no  later 
than  the  date  which  is  21  days  after  the 
date  of  publication  of  this  notice  in  the 
Federal  Register.  Persons  filing  written 
submissions  must  submit  an  original  and 
14  true  copies  of  each  such  submission 
on  or  before  the  deadlines  prescribed 
above.  Any  person  desiring  to  submit  a 
dociunent  (or  a  portion  thereof)  to  the 
Commission  in  confidence  must  request 
confidential  treatment  unless  the 
information  has  already  been  granted 
such  treatment  by  the  Commisison.  All 
such  requests  must  be  directed  to  the 
Secretary  to  the  Commission  and  must 


include  a  full  discussion  of  the  reasons 
supporting  the  requested  treatment. 
Properly  marked  documents  containing 
information  granted  confidential 
treatment  by  the  Commission  will  be 
treated  accordingly./ All  nonconfidential 
written  submissions  will  be  available 
for  public  inspection  at  the  OfHce  of  the 
Secretary. 

Copies  of  all  nonconfidential 
docimients  Hied  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
on  Monday  through  Friday,  at  the  Office 
fo  the  Secretary,  U.S.  International 
Trade  Commission,  500  E  Steet,  SW., 
Washington,  DC  20436,  telephone:  202- 
252-1000. 

Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
may  be  obtained  by  contacting  the 
Commission's  TDD  terminal  at  202-252- 
1810. 

By  order  of  the  Commission. 

Issued:  May  12. 1988. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  88-11156  Filed  5-17-88:  8:45  am] 

BHXINO  COK  TOM-Oa-ll 


(Investigation  Na  337-TA-27>] 

Certain  Programniat)<e  Digital  Clock 
TtMnnostats;  Commission  Decision 
Not  To  Review  an  Initial  Detennination 
Terminating  One  Respondent  on  ttM 
Basis  of  a  Consent  Order,  Issuance  of 
Consent  Order,  Termination  of 
Investigation 

agency:  International  Trade 

Commission. 

action:  Termination  of  respondent 

Computime  Limited  on  the  basis  of  a 

consent  order. 

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
(Order  No.  10)  issued  by  the  presiding 
administrative  law  judge  (AL)) 
terminating  respondent  Computime 
Limited  from  the  above-captioned 
investigation  on  the  basis  of  a  consent 
order.  As  Computime  Limited  was  the 
only  remaining  respondent  in  the 
investigation,  its  termination  terminated 
the  investigation. 
FOR  FURTHER  INFORMATION  CONTACT: 

George  W.  Thompson,  Esq.,  Office  of  the 

General  Counsel,  U.S.  International 

Trade  Commission.  500  E  Street  SW., 

Washington,  DC  20436,  telephone  202- 

252-1090. 

SUPPLEMENTARY  INFORMATION:  On  April 

12, 1988,  the  presiding  AL]  issued  an  ID 


terminating  the  investigation  with 
respect  to  Computime  Limited.  The  ID 
granted  the  joint  motion  of  complainant 
Emerson  Electric  Co.  and  Computime 
Limited  to  terminate  the  investigation 
with  respect  to  Computime  on  the  basis 
of  a  consent  order.  No  petitions  for 
review  of  the  ID  or  government  agency 
or  public  comments  were  received. 

Termination  of  the  investigation  as  to 
respondent  Computime  Limited  will 
further  the  public  interest  by  conserving 
Commission  resources  as  well  as  those  ■ 
of  the  parties  involved. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  19  CFR 
210.53(h]. 

Copies  of  the  ID  and  all  other 
nonconfidential  docimients  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington.  DC  20436. 
telephone  202-252-1000. 

Hearing-impaired  individuals  are 
advised  that  information  on  tliis  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810. 

By  order  of  the  Commission. 

Issued:  May  9, 1988. 
Kenneth  R.  Mason. 
Secretary. 

[FR  Doc.  88-11155  Filed  5-17-88;  8:45  am] 
SNJJNG  cooc  nno-oi-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-43  (Siib-14«X)] 

Illinois  Central  Railroad  Co.— 
Exemption— Discontinuance  of 
Trackage  RIgiits  Between  Haleyvllle 
and  Blrmlngtiam,  AL 

AGENCY:  Interstate  Commerce 
Commission. 

action:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
fit)m  prior  approval  under  49  U.S.C. 
10903  et  seq.,  the  discontinuance  by 
Illinois  Central  Railroad  Company  of  81 
miles  of  trackage  rights  between 
Haleyvllle  and  Birmingham,  AL  subject 
to  standard  labor  protective  conditions. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  l>een  received,  this 
exemption  will  be  effective  on  )ime  17, 
1988.  Formal  expressions  of  intent  to  file 


an  offer  •  of  financial  assistance  under 
49  CFR  1152.27(c)(2)  must  be  filed  by 
May  31, 1968. 

Petitions  to  stay  must  be  filed  by  May 
31, 198a  and  petitions  for 
reconsideration  must  be  filed  by  June  7 
1988. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-43  (Sub-No.  148X)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

(2)  Petitioner's  representative:  William 
.    C.  Sippel,  Two  Illinois  Center.  233 

North  Michigan  Avenue.  Suite  2306. 
Chicago,  IL  60601. 

FOR  FURTHER  INFORMATION  CONTACT 
Joseph  H.  Dettmar,  (202)  275-7245.  [TDD 
for  hearing  impaired:  (202)  275-1721.] 
•SUPPt^MENTART  INFORMATION:  This 
discontinuance  exemption  is  directly 
related  to  ICs  sale  to  Southern  Railway 
Company  of  199  miles  of  railroad  and 
154  miles  of  trackage  rights  between 
Centralia,  IL  and  Haleyville,  AL 
simultaneously  approved  by  the 
Commission  in  Finance  Docket  No. 
31088.  Additional  information  is 
contained  in  the  Commission's  decision 
under  Finance  Docket  No.  3108a  To 
purchase  a  copy  of  the  full  decision, 
write  to  Dynamic  Concepts.  Inc..  Room 
2229,  Interstate  Commerce  Commission 
Building.  Washington,  DC  20423,  or  call 
(202)  289^357/4359  (D.C.  Metropolitan 
area),  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  27S-17Z\  or  by  pickup 
from  Dynamic  Concepts,  Inc.,  in  Room 
2229  at  Commission  headquarters). 

Decided:  May  9, 198& 

By  the  Comraission,  Chairman  Gradison. 
Vice  Chairman  Andre.  Commissioners 
Sterretf,  Simmons,  and  Lamtraley. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  88-11089  Filed  5-17-88;  a-45  am) 

BfLUNQ  COOC  7035-01-« 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Heaitt)  Admhiistration 
(Docket  No.  M-SS-60-C] 

Camp  Fork  Fuel  Co^  hKx;  PMIfon  for 
Modtfteatton  of  AppHcathm  of 
Mandatory  Safety  Standard 

Camp  Fork  Fuel  Co.,  Inc.  Box  C, 
Elkhom  City,  Kentucky  41532  has  filed  a 
petition  to  modify  tlie  application  of  30 
CFT?  75.206  (conventional  roof  support) 


'  See  Exempt.  ofRailAbandoament—Offen  of 
t'inan.  Assist,  4 1.CC.  2d  164  (1987).  aid  final  rule* 
published  in  Die  FK  on  [>ecen)ber  22. 1967  [52  FR 


to  its  No.  4  Mine  (I.D.  No.  15-08333) 
located  in  Pike  County,  Kentucky.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  the  width  of  openings 
be  limited  to  20  feet  when  only  using 
conventional  roof  support. 

2.  Petitioner  states  that  the  use  of  a  20- 
foot  width  in  the  entries  would  result  in 
a  dimunition  of  safety  for  the  miners 
affected  because  roof  supports  are 
presently  being  used  and  in  order  to 
compy  it  would  be  necessary  to 
eliminate  all  roof  supports,  a  20-foot 
width  is  to  narrow  to  operate  the 
equipment  and  does  not  allow  enough 
space  for  the  equipment  to  make  a  90 
degree  turn. 

3.  Petitioner  further  states  that  the 
mine's  roof  is  solid  limestone  and  does 
not  need  roof  bolting. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  tliis  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627. 4015  Wilson 
Boulevard.  Arlington.  Vii^ginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
17, 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Pallida  W.  SQvey. 

Director.  Office  of  Standards,  Regulations 
and  Variances. 

Date:  May  10, 1988. 

[FR  Doc.  88-11057  Filed  5-17-88: 8:45  am] 

aiLUNQ  COOE  4S10-43-II 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Avallaliinty  and 
Request  for  Comments 

agency:  National  Archives  and  Records 

Administration.  Office  of  Records 

Administration. 

action:  Notice  of  availability  of 

proposed  records  sdiedules;  request  for 

comments. 


summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 


the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that:  (1)  Propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce  the 
retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 

date:  Requests  for  copies  must  be 
received  in  writing  on  or  before  July  5, 
1988.  Once  the  appraisal  of  the  records 
is  completed,  NARA  will  send  a  copy  of 
the  schedule.  The  requester  will  be 
given  30  days  to  sulMnit  comments. 
ADDRESS:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration, 
Washington,  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  parentheses 
immediately  after  the  name  of  the 
requesting  agency. 

SUPPLEMENTARY  INFORMATION:  Each 
year  U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  afier  tiiis  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  and 
interests  of  the  Government  and  of 
private  persons  directly  affected  by  the 
Government's  activities,  and  historical 
or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
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records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be  furnished 
to  each  requester. 


Schedules  Pending 

1.  Department  of  Defense,  Defense 
Logistics  Agency  [Nl-361-88-1). 
Fadlitative  records  relating  to  DLA 
productivity  program,  personnel  matters, 
engineering  support,  and  other  matters. 

2.  Environmental  Protectioin  Agency, 
Federal  Water  Pollution  Control  Board 
(N1-412-8&-1).  Reading  file, 
questionnaires,  mailing  list  and  other 
transitory  records  relating  to  the  work  of 
the  New  England  New  York  Inter- 
Agency  Committee. 

3.  General  Services  Administration, 
Office  of  Administration  {Nl-26»-88-l). 
Reduction  in  retention  period  for 
selected  personnel  security  case  files. 

4.  Department  of  Justice,  Criminal 
Division  (Nl-60-68-6).  Records 
pertaining  to  tax  return  information 
requests. 

5.  Department  of  Justice,  Bureau  of 
Justice  Statistics  (Nl-423-88-1].  Input 
forms  relating  to  Offender-Based  State 
Correctional  Information  System,  1965- 
80  (electronic  data  base]  is  designated 
for  permanent  retention. 

&  Department  of  State.  Bureau  of 
Personnel  (Nl-59-88-26).  Personnel 
Models  and  Inventories  System. 

7.  Department  of  the  Treasury, 
Comptroller  of  the  Currency  (Nl-101- 
88-2).  Domestic  branch  and  customer- 
bank  communication  terminal  files. 

Dated:  May  9. 1988.  i 

Claudine  |.  Waiher,  | 

Deputy  Archivist  of  the  United  States. 
|FR  Doc  88-11112  Filed  5-17-88;  8:45  am] 

MUJMa  COOC  7S1S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Sul)Committee  on 
Advanced  Boiling  Water  Reactors; 


The  ACRS  Subcommittee  on  I 

Advanced  Boiling  Water  Reactors  will 
hold  a  meeting  on  June  1, 1988,  Room 
1048, 1717  H  Street  NW.,  Washington. 
DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  June  1, 1986—8:30  a.m. 
until  the  conclusion  of  business. 

The  Subcommittee  will  begin  its 
review  of  the  GE  ABWR.  This  meeting 


will  concentrate  on  the  first  review 
modide  consisting  of  SAR  Chapters  4, 5. 
6,  and  15-1. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Richard  Major  (telephone  202/634-1413) 
between  7:30  p.m.  and  4:15  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Dated:  May  10. 1988. 
Morton  W.  UlMrkin.  . 
Assistant  Executive  Director  for  Project 
Review. 

[FR  Doc.  88-11139  Filed  5-17-68;  8:45  am] 

MLUNQ  coot  7Me-*1-«l 


Advisory  Committee  on  Reactor 
Safeguards;  Proposed  Meetings 

In  order  to  provide  advance 
information  regarding  proposed  public 
meetings  of  the  ACRS  Subcommittees 
and  meetings  of  the  full  Committee,  the 
following  preliminary  schedule  is 
published  to  reflect  the  current  situation, 
taking  into  account  additional  meetings 
which  have  been  scheduled  and 
meetings  which  have  been  postponed  or 
cancelled  since  the  last  Hst  of  proposed 
meetings  published  April  18, 1988  (53  FR 
12735].  Those  meetings  which  are 


definitely  scheduled  have  had,  or  will 
have,  an  individual  notice  published  in 
the  Federal  Register  approximately  15 
days  (or  more]  prior  to  the  meeting.  It  is 
expected  that  the  sessions  of  the  full 
Committee  meeting  designated  by  an 
asterisk^)  will  be  open  in  whole  or  in 
part  to  the  public.  ACRS  full  Committee 
meetings  begin  at  8:30  a jn.  and 
Subcommittee  meetings  usually  begin  at 
8:30  a.m.  The  time  when  items  listed  on 
the  agenda  will  be  discussed  during  full 
Committee  meetings  and  when 
Subcommittee  meetings  will  start  will  be 
published  prior  to  each  meeting. 
Information  as  to  whether  a  meeting  has 
been  firmly  scheduled,  cancelled,  or 
rescheduled,  or  whether  changes  have 
been  made  in  the  agenda  for  tibe  June 
1988  ACRS  full  Committee  meeting  can 
be  obtained  by  a  prepaid  telephone  call 
to  the  Office  of  the  Executive  Director  of 
the  Committee  (telephone:  202/634-3265, 
ATTN:  Barbara  Jo  White)  between  7:30 
a.m.  and  4:15  p.m..  Eastern  Time. 

ACRS  Subcommittee  Meetings 

Regional  Programs,  May  24, 1988, 
Atlanta.  GA.  The  Subcommittee  will 
review  the  activities  under  the  control  of 
the  NRC  Region  11  Office. 

Improved LWRs,  May  25, 1988— 
Postponed  to  June  8, 1988. 

Metal  Components.  May  26, 1988, 
Washington.  DC.  The  Subconunittee  will 
discuss  the  quality  of  fasteners  in 
nuclear  power  plants,  BWR  reactor 
pressure  vessel  in-service  inspections, 
status  of  the  piping  erosion-corrosion 
program  and  other  matters. 

Occupational  and  Environmental 
Protection  Systems,  May  31. 1988, 
Washington,  DC.  The  Subcommittee  will 
review  changes  to  10  CFR  Part  20. 
"Standards  for  Protection  Against 
Radiation." 

Advanced  Boiling  Water  Reactors, 
June  1. 1988,  Washington,  DC.  The 
Subcommittee  will  begin  its  review  of 
the  GE  ABWR.  This  meeting  will 
concentrate  on  the  first  review  module 
consisting  of  SAR  Chapters  4, 5, 6,  and 
15-1. 

Improved  LWRs,  June  8, 1988, 
Washington,  DC.  The  Subcommittee  will 
discuss  Chapters  3, 4,  and  5  of  the  EPRI 
ALWR  Requirements  docimient. 

Reliability  Assurance,  June  14, 1988. 
Washington,  E)C.  The  Subcommittee  will 
be  briefed  on  the  final  outcome  of  the 
Equipment  Qualification-Risk  Scoping 
Study.  An  update  on  the  implementation 
of  the  resolution  of  USI  A-46,  "Seismic 
Qualification  of  Equipment  in  Operating 
Nuclear  Power  Plants,"  is  also  planned. 

Maintenance  Practices  and 
Procedures.  June  15. 1988.  Washington, 
DC.  The  Subcommittee  will  be  briefed 


by  RES  on  the  current  statiis  of  the 
Maintenance  Rule. 

Thermal  Hydraulic  Phenomena.  June 
21, 1988,  Washington,  DC.  The 
Subcommittee  will  review  the  status  of 
the  MIST  Phase  lU  arid  IV  Programs  and 
the  proposed  OTSG  Follow-on  Program. 

Advanced  Reactor  Designs.  June  22, 
1988,  Washington,  DC.  The 
Subcommittee  will  review  the  draft  SER 
of  the  Modular  HTGR  conceptual 
design. 

Decay  Heat  Removal  Systems.  June 
23, 1988  (tentative),  Washington,  DC. 
The  Subcommittee  will  continue  its 
review  of  the  NRC  Staffs  resolution 
position  of  USI  A-45. 

Waste  Management*.  June  27-29, 
1988,  Bethesda,  MD.  The  Subcommittee 
will  review  the  following  pertinent  high- 
level  nuclear  waste  management  topics: 
(1)  DOE'S  proposal  to  petition  for 
rulemaking  on  the  Design  Basis 
Accident  Dose  Limit  for  a  geologic 
repository,  (2)  a  report  on  die  meeting  on 
Alternative  Conceptual  Models  of  the 
Yucca  Mt.  Site  held  in  Las  Vegas,  NV 
the  week  of  April  11-15, 1988,  (3)  a 
report  on  the  Performance  Assessment 
Workshop  held  at  Sandia  National 
Laboratories,  and  (4)  b  briefing  on  the 
licensing  procedures  used  to  authorize, 
at  reactor,  LLW  processing  and  spent 
fuel  compaction  and  dry  storage 
operations. 

rVi4  Organizational  Issues.  July  13, 
1988,  Bethesda,  MD.  The  Subconunittee 
will  review  the  lessons  learned  from  the 
NRC  StafTs  review  of  the  shutdown  of 
TVA's  nuclear  power  plants. 

Waste  Management*.  July  21-22. 1988, 
Bethesda,  MD. 

Maintenance  Practices  and 
Procedures,  September  13, 1988, 
Bethesda.  MD.  The  Subcommittee  will 
discuss  and  review  the  maintenance  rule 
and  associated  NUREG. 

Waste  Management*.  September  15- 
16, 1988.  Betiiesda,  MD. 

Advanced  Pressurized  Water 
Reactors,  Date  to  be  determined  (June/ 
July),  Washington,  DC.  The 
Subcommittee  will  review  the  hcensing 
review  bases  document  being  developed 
for  Combustion  Engineering's  Standard 
Safety  Analysis  Report-Design 
Certification  (CESSAR-DC). 

Safety  Philosophy,  Technology  and 
Criteria,  Date  to  be  determined  (June/ 
July).  Washington.  DC.  The 
Subcommittee  will  review  the  status  of 
NUREG-1251  (Implications  of 
Chernobyl)  and  the  NRC  Staff's  program 
(at  BNL)  to  address  die  implications  of 
Chernobyl  in  regard  to  severe  reactivity 
transients.  x 

'Expected  to  be  established  as  the  Advisory 
Committee  on  Nuclear  Waste  in.  the  near  future. 
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Decay  Heat  Removal  Systems.  Date 
to  be  determined  (June/Jidy). 
Washington,  DC.  The  Subcommittee  will 
review  the  proposed  resolutions  of 
Generic  Issue  23.  "RCP  Seal  Failures." 
and  Generic  Issue  99,  "Loss  of  RHR 
Capability  in  PWRs." 

Occupational  and  En  vironmental 
Protection  Systems,  Date  to  be 
determined  (June/July),  Washington, 
DC.  The  Subcommittee  will  review:  (1) 
"Hot  particle"  problem,  (2)  monitoring 
the  quality  and  quantity  of  airborne 
radionuclides  in/out  of  containment 
following  an  accident,  (3)  the  emergency 
planing  rule,  (4)  Uie  control  room 
habitability  report  by  ANL.  and  (5)  oUier 
related  matters. 

Advanced  Pressurized  Water 
Reactors,  Date  to  be  determined  (July), 
Washington,  DC.  The  Subcommittee  will 
review  the  draft  SER  in  regard  to  the 
reactor,  reactor  coolant  system,  and 
regulatory  conformance  for  the  WAPWR 
RESAR  SP/go  design. 

Advanced  Pressurized  Water 
Reactors,  Date  to  be  determined  (July/ 
August],  Washington,  DC.  The 
Subcommittee  will  discuss  the 
comparison  of  M^APWR  (RESAR  SP/90) 
design  with  other  modem  plants  (in  U.S. 
and  abroad). 

Advanced  Reactor  Designs,  Date  to  be 
determined  (July/ August),  Washington, 
DC.  The  Subcommittee  will  review  the 
draft  SERs  for  the  liquid  metal  reactors 
(LMRs). 

General  Electric  Reactor  Plants,  Date 
to  be  determined  (August],  Plymouth, 
MA.  The  Subcommittee  will  review  the 
proposed  restart  of  the  Pilgrim  plant. 

Containment  Requirements,  Date  to 
be  determined  (August/September), 
Washington,  DC.  The  Subcommittee  will 
review  the  NRC  Staffs  document  on 
interim  recommendations  for 
containment  performance  and 
improvements  (BWR  Mark  I  only). 

Decay  Heat  Removal  Systems,  Date 
to  be  determined,  Washington,  DC.  The 
Subcommittee  will  explore  the  issue  of 
the  use  of  feed  and  bleed  for  decay  heat 
removal  in  PWRs. 

Systematic  Assessment  of  Experience. 
Date  and  location  to  be  determined.  The 
Subcommittee  will  review  the 
Diagnostic  Evaluation  Program  and 
other  related  licensee  performance 
review  efforts  by  the  NRC  Staff. 

Thermal  Hydraulic  Phenomena.  Date 
to  be  determined,  Washington,  DC.  The 
Subcommittee  will  discuss  the  status  of 
Industiy  best-estimate  ECCS  Model 
submittals  for  use  with  the  revised 
ECCS  Rule. 

Auxiliary  Systems,  Date  to  be 
determined,  Washington,  DC.  The 
Subcommittee  will  discuss  the:  (1) 
Criteria  being  used  by  utilities  to  design 


Chilled  Water  Systems,  (2]  regulatory 
requirements  for  Chilled  Water  Systems 
design,  and  (3)  criteria  being  used  by  the 
Staff  to  review  the  Chilled  Water 
Systems  design. 

ACRS  Full  Committee  Meeting 

June  2-4, 1988— Items  are  tentatively 
scheduled. 

*A.  Thermal  Hydraulic  Research 
(Open}— Discuss  NRC  programs  to 
provide  research  data  applicable  to 
thermal  hydraulic  phenomena. 

*B.  Advanced  Reactors  (Open}— 
Review  regulatory  requirements  for  key 
design  features  of  advanced  liquid-metal 
cooled  and  high-temperature  gas-cooled 
nuclear  power  plants. 

•C.  Babcock  B  Wilcox  Nuclear  Power 
Plants  (Open}—Reviev/  safety 
reassessment  of  B&W  nuclear  power 
plants. 

*D.  Important  Safety  Related  Issues 
(Open}— Discuss  hierarchical  structure 
of  important  safety  related  issues 
identified  by  the  ACRS  members. 

*E.  ACRS  Practices  and  Procedures 
(Open}— Discuss  proposed  changes  in 
ACRS  Bylaw  regarding  activities  of 
members  (e.g.,  participation  in  meetings 
not  sponsored  by  the  ACRS]  and 
realignment  of  ACRS  subcommittee 
assignments. 

*F  Generic  Issues  (Open} — Discuss 
the  priority  rankings  proposed  by  the 
NRC  Staff  to  a  group  of  generic  issues. 

G.  ECCS  Evaluation  Model  (Closed}— 
Review  proposed  Westinghouse  Electric 
Corporation's  revised  ECCS  evaluation 
model  for  2-Loop  Upper-Plenimi 
Injection  plants. 

*H.  Emergency  Planning  (Open) — 
Briefing  and  discussion  regarding 
proposed  NRC  rule  regarding  emergency 
preparedness  for  fuel  cycle  and  other 
radioactive  material  licensees. 

*I.  Quality  of  Nuclear  Power  Plant 
Fasteners  (Open}— Briefing  regarding 
NRC  Staff  effort  to  evaluate  the  quality 
of  bolts  and  other  fasteners  used  in 
nuclear  power  plants. 

*J.  Systems  Interactfons  (tentative] 
(Open) — ^Briefing  regarding  the  proposed 
resolution  of  USI  A-17,  "Systems 
Interactions  in  Nuclear  Power  Plants." 

•K.  10  CFR  Part  20  (Open}— Review 
proposed  revisions  to  10  CFR  Part  20, 
"Standards  for  Protection  Against 
Radiation." 

*L.  ACRS  Subcommittee  Activities 
(Open} — Reports  and  discussion  of  the 
status  of  assigned  subcommittee 
activities,  including  NRC  Regional 
activities,  the  advanced  boiling  water 
reactor,  EPRI  design  requirements  for 
nuclear  power  plants,  inspection  of 
BWR  pressure  vessel,  and  international 
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meeting  on  nuclear  power  plants  j 

operation  and  safety.  ' 

*M  Future  Activities  (Open)— Oiscasa 
proposed  items  for  consideration  by  the 
ACRS  and  anticipated  subcommittee 
activities. 

N.  Appointment  of  New  ACRS 
Members  (Closed)— Discuss 
qualifications  of  candidates  proposed 
for  consideration  as  members  for 
appointment  to  the  ACRS. 

July  14-16, 1988— Agenda  to  be 

announced. 
August  11-13, 1988— Agenda  to  be 

announced. 

Dated:  May  12. 1988 
|ohn  C  Hoyle, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  88-11140  Filed  5-17-88:  8:45  am] 

BMJJNQCOOE  7SM-01-M 


Advisory  Committa*  on  Roactor 
Safeguards,  Subcommittee  on  | 

improved  LWRs;  Date  Ctiange 

The  ACRS  Subcommittee  meeting  on 
Improved  tWRs  scheduled  to  be  held  on 
May  25, 1988,  the  notice  of  which  was 
published  in  the  Federal  Register  on 
Wednesday.  May  11. 1988  (53  FR  16800), 
has  been  rescheduled  to  Wednesday, 
June  8.  1988.  Room  1046. 1717  H  Street. 
NW.,  Washington,  DC.  AH  other  items 
pertaining  to  this  meeting  remain  the 
same  as  in  the  previous  notice. 

Dated  May  12. 1988. 
Ridianl  Savio, 
Chief  Broach  No.  1. 
[FR  Doc.  88-11143  Filed  5-17-68: 8:45  am] 

BtLUNGCOOE  TSM-ai-M 


Biweeldy  Notice;  Applications  and 
Amendmants  to  Operating  Licenses 
involving  No  SigniticaBt  Hazards 
Considerations  i 

I.  BackgrDond 

Pursuant  to  Public  Law  (P.L)  97-415, 
the  Nuclear  Regulatory  Commission  (the 
Commission]  is  publishing  this  regular 
biweekly  notice.  P.L.  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act],  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  mmiediately  effective  any 
amendment  to  an  operating  Hcense  upon 
a  determinatian  by  tke  Commission  that 
such  amendment  invdves  no  -significant 
hazards  considerafieii,  fietwtthstanding 
the  pendency  before  4te  CeuuiuBSTsn  of 
a  request  for  a  hearing  from  any  person. 


This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  April  23, 
1988  through  May  6. 1988.  The  last 
biweekly  notice  was  published  on  May 
4. 1988  (53  FR  15905). 

NOTICE  OF  CONSIDERATION  OF 
ISSUANCE  OF  AMENDMENT  TO 
FAQLITY  OPERATING  UCENSE  AND 
PROPOSED  NO  SIGNDICANT 
HAZARDS  CONSIDERATION 
DETERMINATION  AND 
OPPORTUNITY  FOR  HEARING 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 
The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  rartice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determinafion 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Fhrocedures 
Branch,  Division  of  Rules  and  Records, 
Office  of  Administration  and  Resource 
Management.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  4000.  Maryland 
National  Bank  Building.  7735  Old 
Georgetown  Road.  Bediesda.  Maryland 
from  8:15  a.m.  to  5K)0  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  1717  H  Street.  NW..  Washington. 
DC.  The  filing  of  requests  for  hearing 
and  petitions  for  leave  to  intervene  is 
discussed  below. 

By  June  17, 1988.  the  Hcensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  dte  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  hy  An  proceeding  and  who 
wishes  to  paificipate  as  a  party  in  %n 
proceeding  must  ftle  a  written  petition 
for  leave  to  intervene.  Requests  fore 


hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  die  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to     ^ 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shaO  file  a  supplement  to  the  petition  to 
intervene  which  most  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  widiin  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  titese 
requirements  with  respect  to  at  least  (me 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  Ae  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fadly  in  tiie  conduct  af  1^ 
hearing,  indoding  ftit  opportunity  to 
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present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Conunission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  die  3(mday  notice  period. 
However,  should  circimistances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
hcense  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequentiy. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regidatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Sti^et,  NW., 
Washington,  DC.  by  die  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  -the  petitioner  prompUy  so 
inform  the  Commission  by  a  toll-fiee 
telephone  call  to  Western  Union  at  1- 
(800)  325-6000  (in  Missouri  l-(800)  342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  [Project  Director]: 
petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  die  Office  of  the  General 
Counsel  U.S.  Nuclear  Regulatory 


Commission.  Washington,  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/ or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/ or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  diis 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Sheet,  NW., 
Washington.  DC.  and  at  the  local  public 
document  room  for  the  particular  facility 
involved. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendment  request  July  10, 
1987 

Description  of  amendment  request 
The  July  10, 1987  BG&E  application 
proposed  adding  Technical  Specification 
(TS)  operability  and  reporting 
requirements  for  the  reactor  vessel  level 
monitoring  system  (RVLMS)  to  tiie  Units 
1  and  2  TS  3/4.3.3.6.  "Post-Accident 
Insbrumentation,"  and  TS  6.9.2,  "Special 
Reports." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
This  change  proposed  for  Units  1  and  2 
to  modify  (1)  TS  3/4.3.3.6,  "Post- 
Accident  Instrumentation,"  by  changing 
the  referenced  TS  Tables  3.3-10,  "Post- 
Accident  Monitoring  Instrumentation 
Surveillance  Requirements,"  and  4.3-10, 
"Post-Accident  Monitoring 
Instrumentation  Surveillance 
Requirements,"  and  (2)  TS  6.9.2, 
"Special  Reports,"  to  incorporate 
operability  and  reporting  requirements 
for  RVLMS.  The  proposed  TS 
correspond,  with  two  exceptions,  to  the 
generic  Combustion  Engineering  (CE) 
RVLMS  TS  that  were  found  acceptable 
by  the  NRC  staff  in  die  October  28, 1988 
NRC  letter  from  D.  M.  Crutchfield  to  R. 
W.  Wells  of  die  CE  Owners'  Group.  The 
exceptions  proposed  by  BG&E, 
concerning  actions  required  when  no 
RVLMS  chaimels  are  operable,  were: 

1.  to  modify  Action  35.1  of  TS  Table 
3.3-10  to  initiate  an  alternative  method 
of  monitoring  for  core  and  reactor 
coolant  system  voiding  rather  than  for 
monitoring  reactor  vessel  inventory,  and 

2.  to  change  the  generic  requirement 
diat  the  RVLMS  system  be  restored  to 
operabiUty  at  die  next  scheduled 
refueling  outage  (Table  3.3-10  requires  a 


minimum  of  2  RVLMS  channels  to  be 
operable)  to  die  proposed  requirement 
that  at  least  one  RVLMS  channel  be 
restored  to  operability  at  the  next 
scheduled  refueling  outage. 

On  March  6. 1986.  die  NRC  published 
guidance  in  the  Federal  Register  (51  FR 
7751)  concerning  examples  of 
amendments  that  are  not  likely  to 
involve  a  significant  hazards 
consideration. 

This  change  is  consistent  with  one  of 
the  different  examples  provided:  "(ii)  A 
change  that  constitutes  an  additional 
limitation,  restriction,  or  control  not 
presendy  included  in  the  Technical 
Specifications,  e.g..  a  more  stringent 
surveillance  requirement."  This 
proposed  change  would  impose 
surveillance  requirements  where  none 
previously  existed.  Consequently,  the 
NRC  staff  proposes  to  determine  that 
this  proposed  change  which  adds 
RVLMS  surveillance  and  reporting 
requirements  to  the  TS,  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Calvert  County  Library.  Prince 
Frederick.  Maryland. 

Attorney  for  licensee:  Jay  E.  Silberg. 
Esq..  Shaw.  Pitbnan,  Potts  and 
Trowbridge,  2300  N  Sti^et,  NW.. 
Washington.  DC  20037. 

NRC  Project  Director:  Robert  A. 
Capra.  Director 

Carolina  Power  &  Light  Company.  North 
Carolina  Eastern  Municipal  Power 
Agency,  Docket  No.  50-400,  Shearon 
Harris  Nuclear  Power  Plant  (SHNPP), 
Unit  1,  Wake  and  rhnth^mi  Counties, 
North  Carolina 

Dates  of  amendment  request 
February  1,  February  8,  and  April  13. 
1988 

Description  of  amendment  request 
The  proposed  amendment  contains  five 
(5)  groups  of  Technical  Specification 
changes  that  are  required  to  support 
Shearon  Harris  Cycle  2  operation.  These 
groups  are  entided:  (1)  D-Bank 
Reconfiguration;  (2)  Fq'  Increase  From 
2.28  to  2.32  -  RAOC/Base  Load 
Operation  and  Fg  SurveUlance;  (3) 
Increased  F-Delta-H  MultipUen  (4) 
boron  dilution/sliding  shutdown  margin; 
and  (5)  Miscellaneous.  In  addition,  a 
Bases  change  involving  Rod  Bow 
Penalty  has  been  made. 

Group  1  relates  to  those  changes 
arising  from  the  licensee's  change  bora  a 
four  rod  Control  Bank-D  currendy  used, 
to  a  more  standard  eight  rod  Control 
Bank-D  configuration.  The  proposed 
amendment  would  revise  TS  Figure  3.1- 
1.  Rod  Group  Insertion  Limits  Versus 
Thermal  Power  Three  Loop  Operation. 
In  addition.  TS  Figure  3.1-1  has  been 
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administratively  renumbered  to  Figure 
3.1-2  in  conjunction  with  a  new  Figure 
3.1-1  proposed  in  Group  4  below. 

Group  2  changes  involve:  (1) 
increasing  the  Heat  Flux  Hot  Channel 
Factor.  Fq^,  in  Technical  Specification 
3.2.2;  (2)  revising  the  Local  Axial  Penalty 
Function.  K(z).  in  Technical 
Specification  Figure  3.2-2;  (3)  replacing 
the  existing  Constant  Axial  Offset 
Control  (CAOC)  procedures  of 
Technical  Specification  Section  3/4.2.1 
with  a  combined  Relaxed  Axial  Offset 
Control  (RAOC]/Base  Load  operating 
strategy;  (4)  replacing  the  existing  F., 
surveillance  of  Technical  Specification 
4.2.2.1  ¥irith  a  Fq^  surveillance;  |S) 
revising  f(delta-I)  reset  function  in 
Technical  Specification  Table  2.2.-1;  and 
(6]  revising  Technical  Specification 
6.9.1.6,  which  delineates  the  content  and 
schedule  requirements  of  the  Radial 
Peaking  Factor  Limit  Report. 

Group  3  would  revise  the  equation 
used  to  determine  F-Delta-H,  the 
Nuclear  Enthalpy  Rise  Hot  Channel 
Factor,  presented  in  Technical 
Specification  3Z3.b.  The  existing  0.2 
multiplier  has  been  increased  to  0.3. 
This  multiplier  acts  to  increase  the 
allowable  F-Delta-H  at  reduced  power 
levels.  In  addition,  the  core  limit  curves 
presented  in  Technical  Specification 
Figure  2.1-1  have  been  revised.  These 
curves,  which  are  based  on  F-Delta-H, 
show  the  loci  of  points  of  thermal 
power.  Reactor  Coolant  System  premnire 
and  average  temperature  for  which  the 
minimum  Departure  from  Nucleate 
Boiling  Ratio  (DNBR)  is  no  less  than 
1.30. 

Group  4  modifies  the  shutdown 
margin  requirements  of  Technical 
Specification  Section  3/4.1.1.  The 
current  Technical  Specifications  require 
a  fixed  value  for  shutdown  margin  for  a 
given  mode  of  operation.  The  proposed 
amendment  maintains  the  current  fixed 
shutdown  margin  requirement  for  Modes 
1,  2.  and  6  while  implementing  a 
variable  shutdown  margin  requirement 
as  a  function  of  reactor  coolant  system 
(RCS)  boron  concentration  for  Modes  3, 
4  and  5.  Due  to  the  higher  shutdown 
margin  required  at  the  beginning  of 
SHNPP  Cycle  2  for  Mode  5,  the  minimum 
fluid  volume  requirements  for  the  boric 
acid  tank  and  the  refueling  water 
storage  tank  specified  in  Technical 
Specifications  3.1.2.5  and  3.1.2.6  have 
been  increased  to  provide  sufficient 
inventory  to  go  from  Mode  1  to  Mode  5. 
The  addition  of  a  new  figure  in  the 
Technical  Specifications  necessitates 
administrative  changes  affecting  the 
designation  of  the  Rod  Group  Insertion 
Limits  versus  Thermal  Power  Figure  and 
associated  references,  the  details  are 


discussed  in  the  "D-Bank 
reconfiguration  -  Control  Rod  Insertion 
Limits"  Technical  Specification  change. 

Group  5  would  revise:  (1)  the 
Technical  Specification  Table  4.3-1 
Surveillance  Requirements  for  the 
Excore  Power  Range  Monitors;  and  (2) 
the  description  of  Fuel  Assemblies 
located  in  Technical  Specification  5.3.1. 
Cunentiy,  Technical  Specification  Table 
4.3-1  requires  that  a  single-point 
comparison  of  INCORE/EXCORE  Axial 
Flux  Difference  (AFD)  be  performed 
monthly  and  an  INCORE/EXCORE 
calibration  be  performed  quarterly.  The 
proposed  change  to  Table  4.3-1  revises 
these  surveillances  to  once  per  31 
Effective  Full  Power  Days  (EFPD)  and 
once  per  92  EFPD,  respectively. 

The  proposed  change  to  the  fuel 
assembly  description  of  Technical 
Specification  5.3.1  allows  for  repair  of 
fuel  assemblies  by  substitution  of  filler 
rods  or  vacancies  for  damaged  fuel  rods. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  in  10  CFR  50.92(c)  for 
determining  whether  or  not  a  no 
significant  hazards  consideration  exists. 
A  proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated,  or  (2] 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  saiety.  The  licensee  has 
evaluated  the  proposed  amendment 
against  the  standards  in  10  CFR  50.92 
and  has  determined: 
Group  1 

The  change  does  not  involve  a 
significant  hazards  consideration  for  the 
following  reasons: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 
Currentiy,  Control  Bank  D  consists  of 
four  Rod  Cluster  Control  Assemblies 
(RCCAs]  located  near  the  core 
periphery.  During  the  upcoming  SHNPP 
refueling  outage,  the  four  RCCAs 
located  near  the  core  center  which 
currentiy  comprise  Shutdown  Bank  D 
will  be  combined  into  Control  Bank  D 
and  Shutdown  Bank  D  wall  no  longer 
exist.  The  limits  shown  on  the  Rod 
Group  Insertion  Limits  Versus  Thermal 
Power  figure  have  been  revised,  using 
NRC  approved  methodology  from 
WCAP  a273>A.  to  establish  new  limiU 


which  ensure  tiiat  witii  the  ei^t  rod 
Contit)l  Bank  D  configuration:  (1)  power 
distributions  are  maintained  within 
current  limits;  (2)  the  minimum 
shutdown  margin  for  power  operation 
(Modes  1  and  2)  remains  the  same  as 
that  for  SHNPP  Cycle  1  operation;  and 
(3)  the  potential  effects  of  rod 
misaligimient,  including  rod  ejections 
and  rod  withdrawal,  on  associated 
accident  analyses  are  limited  as 
discussiied  herein. 

The  addition  of  the  four  Shutdown 
Bank  D  rods  to  Control  Bank  D  returns 
SHNPP  to  an  eight  rod  configuration  as 
was  approved  in  the  SHNPP  PSAR.  The 
eight  rod  Control  Bank  D  is  the  generic 
configuration  for  Westinghouse  3-loop 
17  X 17  design  plants.  The  Commission 
has  previously  approved  this  eight  rod 
configuration  at  other  faciUties  such  as 
V.  C.  Summer.  J.  M.  Farley  Units  1  and  2, 
and  Beaver  Valley  Units  1  and  2.  This 
generic  configuration  provides  for  a 
more  uniform  control  of  the  core  radial 
power  distribution  as  control  rods  are 
inserted.  Since  the  total  integral  worth 
of  the  revised  rod  insertion  limits  is 
comparable  to  Cycle  1.  the  worth  of  any 
single  inserted  RCCA  at  power  is 
reduced  because  the  worth  is  distributed 
over  twice  the  number  of  RCCAs.  The 
probability  and  consequences  of 
previously  evaluated  rod  worth 
accidents  at  SHNPP  will  now  be 
comparable  to  that  at  other  Commission 
accepted  eight  rod  Control  Bank  D 
plants. 

The  addition  of  four  rods  to  Control 
Bank  D  decreases  the  probability  of  a 
rod  ejection  event  at  hot  zero  power 
because  fewer  rods  are  allowed  in  the 
core  by  the  proposed  rod  insertion  limits 
at  zero  percent  power  than  are  allowed 
by  the  existing  Technical  Specification. 
At  full  power  the  probability  of  a  rod 
ejection  event  is  increased.  Rod  ejection 
is  classified  as  an  ANS  Condition  IV 
event  that  is,  an  event  which  is  not 
likely  to  occur  over  the  lifetime  of  the 
plant.  This  classification  is  applied  to 
rod  ejection  at  other  operating  facilities 
with  an  eight  rod  Control  Bank  D 
configuration.  Since  the  eight  rod 
Control  Bank  D  configuration  is  a 
generic  design  for  3-loop  17  x  17 
Westinghouse  plants,  the  Commission 
has  previously  licensed  other  facilities 
with  this  same  configuration,  and  the 
rod  ejection  event  remains  an  ANS 
Condition  IV  event  CP&L  has 
determined  that  the  increase  in  the 
probability  of  a  rod  ejection  event  at  full 
power  is  not  significant 

The  Control  Bank  D  modification  doef 
not  affect  the  scram  functions  of  the 
affected  RCCAs.  The  acceptable  scram 
times  for  these  rods  are  not  different 
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bom  those  currently  established.  The 
current  assumptions  used  in  the  9{NPP 
FSAR  Chapter  15  nmi-LOCA  analyses 
for  shutdown  margin,  trip  reactivity, 
power  distribution  iiBut*.  ejected  and 
dropped  rod  worths,  post-eiected  rod 
peaking  factors,  integral  rod  worths,  and 
differential  rod  worths  were  compared 
with  the  expected  Cycle  2  values  for 
these  parameters.  It  was  confirmed  that 
the  Cycle  2  vahies  are  bounded  by  those 
assumed  in  the  current  analyses. 
Therefore,  the  consequences  presented 
in  the  SHNPP  FSAR  for  non-JjOCA 
events  remain  bonndiiig  given  the  new 
rod  insertion  limits. 

No  credit  is  taken  for  control  rods  in 
the  mitigation  of  a  large  break  LOCA  in 
terms  of  fieak  clad  temperature  or  long 
term  cocking.  As  sudi.  the  proposed  rod 
insertion  limits  have  no  impact  on  ^lis 
analysis.  The  small  break  LOCA 
analysis  only  models  rod  insertion  in 
terms  of  a  reactor  trip  and  insertion  of 
all  banks.  Since  the  revised  rod 
insertion  limits  have  ao  im|»act  on  the 
inserticm  time  or  reactivity  insertiao.  the 
proposed  amendment  docs  not  affect  the 
consequences  of  a  small  break  LOCA. 
Based  on  the  above.  CP&L  has 
determined  that  the  proposed  changes 
do  not  increase  the  consequences  of  a 
previously  evaluated  accident 

The  revision  to  the  designation  for  the 
Rod  Group  Insertion  Limits  Versus 
Thermal  Power  figure  and  associated 
references  is  adodnistrative  in  nature 
and.  as  such,  can  not  increase  the 
probability  or  consequences  of  an 
accident  previously  evahiated. 

2.  As  stated  in  Item  1.  revising  the 
limits  in  the  Rod  Group  Insertion  Limits 
Versus  Thermal  Power  figure  does  not 
alter  the  method  in  which  kny  system 
performs  its  intended  safety  function. 
The  eight  rod  Control  Bank  D 
configuration  provides  for  a  more 
uniform  control  of  the  core  radial  power 
distribution  as  control  rods  are  inserted. 
The  total  integral  worth  of  the  revised 
rod  insertion  limits  is  comparable  to 
Cycle  1.  Therefore,  the  proposed 
amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  including  reactivity  insertion 
or  withdrawal  accidents,  from  any 
accident  previously  evahiated.  It  should 
be  noted  that  the  ^ght  rod  Control  Bank 
D  configuration  is  identical  to  generic 
Westin^OQse  3-loop  17  x  17  plant 
designs  and  has  previously  been 
approved  for  use  at  V.  C.  Summer.  J.  M. 
Farley.  Units  1  and  2.  and  Beaver  Valley, 
Units  1  and  2.  The  NRC  approved  safety 
analyses  for  these  plants  do  not  address 
any  new  or  different  accidents  fnm 
those  currentiy  analyzed  for  SHNPP. 

The  revision  to  the  designation  for  the 
Rod  Group  Insertion  Limits  Versus 


Thermal  Power  figure  and  associated 
references  is  administrative  in  nature 
and,  as  such,  can  not  create  the 
possibility  of  a  new  or  diffierent  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety.  Currently.  Control 
Bank  D  ccmsists  of  four  Rod  Cluster 
Contit)!  Assemblies  (RCCAs)  located 
near  the  core  periphery.  During  die 
upcoming  SHNPP  refukmg  outage,  the 
four  RCCAs  located  near  the  core  centw 
which  currently  comprise  Shutdown 
Bank  D  will  be  combined  into  Control 
Bank  D  and  Shutdown  Bank  D  will  no 
longer  exist  The  limits  shown  on  the 
Rod  Gnup  Insertion  Limits  Versus 
Thennal  Power  figure  have  been 
revised,  using  NRC  approved 
methodology  from  WCAP  SZ73-A.  to 
establish  new  hoiits  wdiich  ensure  that 
with  the  ei^t  rod  Control  Bank  D 
configuration:  (1)  power  distributions 
are  maintairod  within  cmrent  limits;  (2) 
the  minimum  shutdown  margin  for 
power  operation  (Ktodes  1  and  2) 
remains  the  same  as  that  for  SHNPP 
Cycle  1  operation;  and  (3)  the  potential 
effects  of  rod  misallgmnent.  inrhiAng 
rod  ejections  and  rod  withdrawal  oo 
associated  accident  analyses  are  limited 
as  discussed  herein. 

The  addition  of  the  four  9iutdown 
Bank  D  rods  to  Control  Bank  D  returns 
SHNPP  to  an  eight  rod  configuration  as 
was  approved  in  the  SHNPP  PSAR.  The 
eight  rod  Control  Bank  D  is  the  generic 
configuration  for  Westinghouse  3-Ioop 
17  x  17  design  plants.  The  Commission 
has  previously  approved  this  eight  rod 
configuration  at  other  facilities  such  as 
V.  C  Summer. ).  M.  Farley  Units  1  and  2. 
and  Beaver  Valley  Units  1  and  2.  This 
generic  configuration  provides  for  a 
more  uniform  control  of  the  core  radial 
power  distribution  as  control  rods  are 
inserted.  Since  the  total  integral  worth 
of  the  revised  rod  insertion  limits  is 
comparable  to  Cycle  1.  the  worth  of  cmy 
single  inserted  RCCA  at  power  is 
reduced  because  the  worth  is  distributed 
over  twice  the  number  of  RCCAs.  The 
margin  of  safety  at  SHNPP  will  now  be 
comparable  to  that  at  other  Commission 
accepted  eight  rod  Control  Bank  D 
plants. 

The  Control  Bank  D  modification  does 
not  affect  the  scram  functions  of  the 
affected  RCCAs.  The  acceptable  scram 
times  for  these  rods  are  not  different 
from  those  currentiy  established,  llie 
current  assumptions  used  in  the  SHNPP 
FSAR  Chapter  15  non-LOCA  analyses 
for  shutdown  margin,  trip  reactivity, 
power  distribution  limits,  ejected  and 
dropped  rod  post-ejected  rod  peaking 
factors,  integral  rod  worths,  and 


differential  rod  worths  were  compared 
with  the  expected  Cycle  2  values  for 
these  parameters.  It  was  confirmed  that 
the  Cycle  2  values  are  bounded  by  those 
assumed  in  die  current  analyses. 
Therefore,  the  conclusions  presented  in 
die  SHNPP  FSAR  for  non-LOCA  evenU 
remain  bounding  given  the  new  rod 
insertion  limits. 

No  credit  is  taken  for  control  rods  in 
the  mitigation  of  a  large  break  LOCA  In 
terms  of  peak  clad  temperature  or  long 
term  cooling.  As  such,  the  proposed  rod 
insertion  limits  have  no  impact  on  thiy 
analysis.  The  small  break  LOCA 
analysis  only  models  rod  insertion  in 
terms  of  a  reactor  trip  and  insertion  of 
all  banks.  Since  the  revised  rod 
insertion  limits  have  no  impact  on  the 
insertion  time  or  reactivity  insertion,  the 
proposed  amendment  does  not  alter  the 
current  analysis  for  a  small  break 
LOCA. 

Based  on  the  above  reasoning,  the 
Company  has  determined  that  there  is 
no  decrease  in  die  margin  of  safety  as  a 
result  of  the  proposed  revision  to 
Control  Bank  D  configuration. 

The  revision  to  the  designation  for  the 
Rod  Group  Insertion  Limits  Versus 
Thermal  Power  figure  and  associated 
references  is  admhiistrative  in  nature 
and,  as  such,  can  not  reduce  the  margin 
of  safety. 
Group  2 

The  changes  do  not  involve  a 
significant  hazards  consideration  for  the 
following  reasons: 

1.  The  proposed  increase  in  the  Fq^ 
limit  and  the  associated  change  in  the 
K(z)  Local  Axial  Penalty  function  do  not 
increase  the  probability  of  an  accident 
previously  evaluated  because  they  do 
not  affect  any  systems  or  equipment 
which  are  involved  in  the  initiation  ot 
mitigation  of  any  previously  analyzed 
accident  and,  as  such,  can  not  increase 
the  probability  of  any  accident 
previously  evaluated.  Operation  with 
the  proposed  increase  in  the  Fg'  limit 
and  the  associated  change  in  the  K(z)- 
Local  Axial  Penalty  function  does  not 
result  in  an  increase  in  the  radiological 
consequences  resulting  trom  non-LOCA, 
overpower  transients  or  small  break 
LOCA  events.  The  current  SHNPP  FSAR 
accident  analyses  for  non-LOCA, 
overpower  transients  and  small  break 
LOCA  assume  an  Fq^  limit  of  2.32  or 
greater  which  boimds  the  proposed 
value  of  2.32.  The  large  break  LOCA 
event  has  been  reanalyzed  by 
Westinghouse.  This  analysis  was 
performed  using  the  NRC  approved 
BASH  computer  code.  The  BASH 
computer  code  provides  a  more  realistic 
thermal/hydraulic  simulation  of  the 
reactor  core  and  the  Reactor  Coolant 


17780 


Fetieral  Register  /  Vol.  53.  No.  96  /  Wednesday.  May  18.  1988  /  Notices 


System  during  the  reflood  phase  of  a 
LOCA  thereby  allowing  the  increase. 
Fq'  limits.  The  NRC  generically        , 
approved  the  Westinghouse  BASH  I 
analysis  methods  as  WCAP-10286, 
Revision  2.  The  results  of  this  reanalysis 
show  a  decrease  in  the  peak  clad 
temperature,  a  slight  increase  in  the 
maximum  local  metal-water  reaction, 
and  a  comparable  total  core  metal-water 
reaction.  TTie  increase  in  the  maximum 
local  metal  water  reaction  is  &om  5.69% 
to  6.03%,  which  is  insignificant  when 
compared  to  die  acceptance  criteria  of 
17%  specified  by  Appendix  K  of  10  CFR 
46.  Based  on  the  above  reasoning,  CP&L 
has  determined  that,  the  consequences 
of  previously  evaluated  accidents  are 
not  significantly  increased  as  a  result  of 
the  proposed  Fq''  increase. 

The  proposed  amendment  to:  (1) 
replace  the  existing  Constant  Axial 
Offset  Control  (CAOC)  procedures  with 
a  combined  Relaxed  Axial  Offset 
Control  (RAOC)/Base  Load  operating 
strategy;  (2}  replace  the  F,,  Surveillance 
of  Technical  Specification  4.2.2.1  with  an 
Fq  Surveillance;  and  (3]  revise  the 
f(delta-I]  reset  function  in  Technical 
Specification  Table  2.2.1  does  not 
increase  the  probability  of  an  accident 
previously  evaluated  because  they  do 
not  affect  any  systems  or  equipment 
which  are  involved  in  the.initiation  or 
mitigation  of  any  previously  analyzed 
accident  As  such,  these  changes  can  not 
increase  the  probability  of  any  accidents 
previously  evaluated. 

CP&L  has  determined  that  the 
proposed  amendment  to:  (1)  replace  the 
existing  Constant  Axial  Offset  Control 
(CAOC]  procedures  with  a  combined 
Relaxed  Axial  Offset  Control  (RAOC)/ 
Base  Load  operating  strategy;  (2)  replace 
the  F„  Surveillance  of  Technical 
Specification  4.2.2.1  with  an  Fq 
Surveillance;  and  (3)  revise  the  f(delta-I) 
reset  function  in  Technical  Specification 
Table  2.2.1  does  not  increase  the 
consequences  of  an  accident  previously 
evaluated  RAOC  is  a  method  of  using 
available  margin  by  expanding  the 
allowable  axial  flux  difference  (AFD) 
band,  particularly  at  reduced  power 
levels.  This  enhances  operational 
flexibility  during  routine  operational 
maneuvers.  RAOC  in  combination  with 
Fq  surveillance  provides  an  alternate 
method  for  assuring  plant  operation 
remains  below  the  Fq^  limit  specified  in 
the  Technical  Specifications  based  upon 
a  measured  parameter,  neutron  flux.  The 
RAOC  methodology  has  been  approved 
for  use  by  the  NRC  in  WCAP-1021&-P-A. 
Relaxation  of  Constant  Axial  Offset 
Control.  Fq  Surveillance  Technical 
Specification,  dated  June  1983,  and  has 
been  approved  for  use  at  many 


operating  facilities  including  McGuire 
Units  1  and  2  and  Catawba  Units  1  and 
2.  Therefore,  the  consequences  of 
previously  evaluated  accidents  at 
SHNPP  will  now  be  comparable  to  that 
at  other  Commission  accepted  RAOC/Fq 
Surveillance  plants. 

The  impact  of  operating  under  the 
proposed  RAOC  strategy  is  detennined 
by  the  affect  the  power  shape  envelope 
resulting  from  the  newly  defined  AFD 
limits  has  on  the  consequences  of  the 
safety  analyses  presented  in  the  SHNPP 
FSAR.  For  non-LOCA  events,  the  power 
shapes  resulting  from  RAOC  have  been 
evaluated  with  respect  to  the  limiting 
power  shape  used  in  the  existing 
analyses.  It  has  been  determined  that 
the  most  limiting  RAOC  power  shape 
results  in  a  higher  DNBR  value  than  the 
reference  power  shape  used  in  the 
current  FSAR  analyses.  Therefore,  the 
consequences  of  the  non-LOCA  events 
remain  unchanged.  In  addition,  power 
shapes  which  could  occur  at  the  core 
limits  are  detennined  using  the  RAOC 
power  shape  envelope  and  are  used  to 
define  the  f(delta-I)  reset  function  (a 
component  of  the  OT-delta-T  trip 
function)  necessary  to  preserve  a  DNBR 
of  1.30  and  to  meet  fuel  clad  stress 
requirements.  The  more  restrictive 
f(delta-I]  reset  function,  reflected  in  the 
revised  Technical  Specification  2.2.1. 
preserves  the  DNBR  and  fuel  clad  stress 
limits  used  in  the  current  analyses. 
Since  the  design  limits  for  DNBR  and 
clad  stress  remain  the  same  as  in  the 
current  analyses,  the  more  restrictive  • 
Technical  Specification  limit  placed  on 
the  f(delta-I)  reset  function  provides 
assurance  that  the  consequences 
presented  in  the  SHNPP  FSAR  remain 
unchanged  with  the  implementation  of 
RAOC. 

For  the  LOCA  analysis,  the  power 
shape  envelope  defined  by  the  new 
RAOC  hmits  has  been  determined  to  be 
boimded  by  the  chopped  cosine  shape 
for  Large  break  LOCA  and  the  top- 
skewed  shape  for  the  small  break  LOCA 
that  form  the  basis  for  the  existing 
analysis.  Therefore,  the  adoption  of 
RAC>C  does  not  change  the  existing 
LOCA  analyses  presented  in  the  SHNPP 
FSAR  and,  as  such,  the  consequences 
are  not  changed. 

The  proposed  changes  provide  the 
flexibility  to  use  a  Base  Load  mode  of 
operation.  The  analysis  to  support  this 
mode  of  operation  is  the  standard 
Westinghouse  CAOC  methodology  as 
approved  by  the  NRC  in  WCAP-8385. 
Topical  Report  -  Power  Distribution 
Control  and  Load  Following  Procedures, 
September  1974  and  is  currently  in  use 
at  SH5IPP.  The  power  shapes  resulting 
from  operating  within  the  narrow  AFD 


bands  allowed  under  Base  Load  result  in 
a  more  conservative  DNBR  value  than 
those  allowed  tmder  RAOC  and. 
therefore,  are  bounded  by  the 
discussions  mentioned  previously. 

The  proposed  change  replaces  the 
existing  F„  Surveillance  with  an  Fq 
Surveillance.  Fq  Surveillance  is  an 
alternate  method  to  F^  Surveillance  that 
provides  a  more  precise  means  of 
ensuring  that  the  core  Fq  remains  within 
Technical  Specification  limits  during 
routine  operational  maneuvers  and  has 
been  approved  by  the  NRC  for  use  with 
RAOC/Base  Load/jperation  in  WCAP- 
102ie-P-A,  Relaxation  of  Constant  Axial 
Offset  Control.  Fq  Surveillance 
Technical  Specification,  dated  June  1983. 
The  change  to  Fq  Surveillance  is  only  a 
change  in  the  means  by  which  measured 
powerdistributions  are  penalized  in 
order  to  maintain  actual  power 
distributions  within  Technical 
Specification  limits  during  operational 
maneuvers  it  does  not  represent  a 
change  to  these  limits.  In  addition,  the 
existing  Technical  Specifications  allow 
operation  to  continue  with  F^y  outside 
the  Technical  Specification  limits 
provided  an  analysis  of  the  affect  on  Fq 
is  performed.  The  proposed  Fq 
Surveillance  removes  this  flexibility  by 
establishing  fixed  limits  on  Fq.  Based  on 
the  above  reasoning,  CP&L  has 
determined  that  use  of  Fq  Surveillance 
does  not  involve  a  significant  increase 
in  the  consequences  of  previously 
evaluated  accidents.  Use  of  Fq 
Surveillance  in  combination  with 
RAOC/Base  Load  has  been  approved 
for  use  at  many  operating  facilities 
including  McGuire  Units  1  and  2  and 
Catawba  Units  1  and  2;  therefore,  the 
consequences  of  previously  analyzed 
accidents  at  SHNiPP  will  now  be 
comparable  to  those  at  other 
Commission  accepted  Fq  Surveillance 
plants. 

The  proposed  change  to  Technical 
Specification  6.9.1.6  is  administrative  in 
nature  and,  as  such,  can  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  None  of 
the  proposed  changes  introduce  any 
new  equipment  or  require  any  existing 
equipment  or  systenu  to  perform  a 
different  type  of  function  than  they  are 
currendy  designed  to  perform.  In 
addition,  Fq  Surveillance  requirements 
in  combination  with  RAOC/Base  Load 
operations  have  been  approved  by  the 
NRC  for  other  operating  units  such  as 
McGuire  Units  1  and  2  and  Catawba 
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Units  1  and  2.  New  or  different 
accidents  were  not  created  by  the  use  of 
this  methodology  on  those  similar 
Westinghouse  reactors. , 

•  3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the 
margin  <rf  safety.  The  assumptions  made 
in  the  existing  accident  analyses  for 
non-LOCA  and  small  break  LOCA 
events  currendy  assume  an  Fq'  of  2.32  or 
greater.  Therefore,  Uiese  analyses 
remain  bounding  when  compared  to  the 
proposed  increase  in  the  Fq'^  limit  to  2.32 
and  the  associated  change  in  the  K(z) 
Local  Axial  Penalty  Function.  As  such, 
there  is  no  change  to  the  margin  of 
safety  for  non-LOCA  and  small  break 
LOCA  events.  A  reanalysis  of  the  Large 
break  LOCA  event  was  performed  by 
Westin^ouse.  This  analysis  was 
performed  using  the  NRC  approved 
BASH  computer  code.  The  BASH 
computer  code  provides  a  more  realistic 
thermal/hydraulic  simulation  of  the 
reactor  core  and  the  Reactor  Coolant 
System  diving  the  reflood  phase  of  a 
LOCA.  thereby  allowing  the  increased 
Fq'  limits.  The  NRC  generically 
approved  the  Westinghouse  BASH 
analysis  methods  as  WCAP-ld266, 
Revision  2.  The  results  of  this  reanalysis 
show  a  decrease  in  the  peak  clad 
temperature,  a  slight  increase  in  the 
maximum  local  metal-water  reaction, 
and  a  comparable  total  core  metal-water 
reaction.  Tlie  increase  in  the  mHyimiim 
local  metal  water  reaction  is  from  5.80% 
to  6.03%.  which  is  insignificant  when 
compared  to  the  acceptance  criteria  of 
17%  specified  by  Appendix  K  of  10  CFR 
46.  Based  on  the  above  reasoning,  CP&L 
has  determined  that,  the  proposed 
change  does  not  significandy  decrease 
the  margin  of  safety. 

The  proposed  changes  to:  (1)  replace 
the  existing  Constant  Axial  Offset 
Control  (CAOC)  procedures  wiUi  a 
combined  Relaxed  Axial  Offset  Control 
(RAOCJ/Base  Load  operating  strategy; 
(2)  replace  the  ¥„  SurveUlance  of 
Technical  Specification  4.2.2.1  with  an 
Fq  SurveUlance;  and  (3)  revise  the 
f(delta-I)  reset  function  in  Technical 
Specification  Table  2.2.1  do  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

.The  impact  of  operating  under  the 
proposed  RAOC  strategy  is  determined 
by  the  affect  the  power  shape  envelope 
resiilting  from  die  newly  defined  AFD 
Limits  has  on  the  consequences  of  the 
safety  analyses  presented  in  the  SHNPP 
FSAR.  For  non-LOCA  events,  die  power 
shapes  resulting  frtnn  RAOC  have  been 
evaloated  with  respect  to  the  limiting  ^ 
power  shape  used  in  the  existing 
analjrses.  It  has  been  determined  that 
the  most  limiting  RAOC  power  shape 


results  in  a  higher  DNBR  value  dian  die 
reference  prawer  shape  used  in  the 
current  FSAR  analyses.  Therefore,  there 
is  no  change  in  the  margin  of  safety.  In 
addition,  power  shapes  wdiich  could 
occur  at  the  core  limits  are  detennined 
using  the  RAOC  power  shape  envelope 
and  are  used  to  define  die  ^delta-I) 
reset  function  (a  component  of  the  OT- 
delta-T  trip  function)  necessary  to 
preserve  a  DNBR  Of  1.30  and  to  meet 
fuel  clad  stress  requirements.  The  more 
restrictive  f[delta-l)  reset  fimction. 
reflected  in  the  revised  Tedmical 
Specification  2.2.1,  preserves  die  DNBR 
and  fuel  clad  stress  limits  used  in  the 
current  analyses.  Standard 
Westinghouse  mediodology  defines  the 
f(delta-I)  reset  function  by  defining 
which  RAOC  power  shapes  will  meet  a 
DNBR  of  1.30  and  die  limit  on  fuel  clad 
stress.  Those  shapes  which  would  cause 
a  violation  of  these  limits  are  prevented 
fiom  occurring  by  making  the  Technical 
Specification  f[delta-I)  reset  function 
more  restrictive.  In  this  manner,  the 
margin  of  safety  is  not  reduced. 

For  the  LOCA  analysis,  the  power 
shape  envelope  defined  by  the  new 
RAOC  limits  have  been  determined  to 
be  bounded  by  the  chopped  cosine 
shape  for  Large  break  LOCA  and  the 
top-skewed  shape  for  the  small  break 
LOCA  that  form  the  basis  for  the 
existing  analysis.  Therefore,  the 
adopti<m  of  RAOC  does  not  affect  die 
existing  margin  of  safety  for  die  LOCA 
analyses  presented  in  die  SHNPP  FSAR. 

The  proposed  changes  provide  die 
flexibUity  to  use  a  Base  Load  mode  of 
operation.  The  analysis  to  support  this 
mode  of  operation  is  the  standard 
Westinghouse  CAOC  mediodology  as 
approved  by  the  NRC  in  WCAP-8385, 
Topical  Report  -  Power  Distribution 
Control  and  Load  Following  Procedures. 
September  1974  and  is  currendy  in  use 
at  SHNPP.  The  power  shapes  resulting 
from  operating  within  the  narrow  AFD 
bands  allowed  under  Base  Load  result  in 
a  more  conservative  DNBS  value  than 
those  allowed  under  RAOC.  and 
therefore  are  bounded  by  die 
discussions  mentioned  previously  and 
do  not  decrease  the  margin  of  safety. 
The  proposed  change  replaces  the 
existing  F^  surveUlance  with  an  Fq 
Surveillance.  Fq  Surveillance  is  an 
alternate  method  to  F^  SurveUlance  diat 
provides  a  more  precise  means  of 
ensuring  that  the  core  Fq  remains  within 
Technical  Specification  limits  during 
routine  operational  maneuvers  and  has 
been  approved  by  die  NRC  for  use  with 
RAOC/Base  Load  operation  in  WCAP- 
10216-P-A,  Relaxation  of  Constant  Axial 
Offset  Control  Fq  SurveUlance 
Technical  Specification,  dated  June  1983. 


The  change  to  Fq  SurveUlance  is  only  a 
change  in  the  means  by  which  measured 
power  distributions  are  penalized  in 
order  to  maintain  actual  power 
distributions  within  Tecluiical 
Specification  limits  during  operational 
maneuvers  it  does  not  represent  a 
change  to  the  limits.  In  addition,  the 
existing  Technical  Specifications  allow 
operation  to  continue  with  F„  outside 
the  Technical  Specification  limits 
provided  an  analysis  of  die  affect  on  Fq 
is  performed.  The  proposed  Fq 
Surveillance  removes  this  flexibUity  by 
establishing  fixed  limits  on  Fq.  Based  on 
the  above  reasoning,  CP&L  has 
determined  that  use  of  Fq  Surveillance 
does  not  involve  a  significant  reduction 
in  the  margin  of  safety.  Use  of  Fq 
SurveiUance  in  combination  with 
RAOC/Base  Load  has  been  approved 
for  use  at  many  operating  facUities 
including  McGuire  Units  1  and  2  and 
Catawba  Units  1  and  2;  therefore,  the 
margin  of  safety  at  SHNPP  wUl  now  be 
comparable  to  that  of  at  odier 
Commission  accepted  Fq  Surveillance 
plants. 

The  proposed  change  to  Technical 
Specification  6.9.1.6  is  administrative  in 
nature  and.  as  such,  can  not  involve  a 
significant  reduction  in  the  maigin  of 
safety. 
Group  3 

The  changes  do  not  involve  a 
significant  hazards  consideration  for  the 
following  reasons: 

1.  The  proposed  amendment  does  not 
involve  a  si^iificant  increase  in  the 
probabUity  or  consequences  of  an 
accident  previously  evaluated.  The 
proposed  amendment  revises  the 
equation  used  to  determine  F-Delta-H. 
the  Nuclear  Enthalpy  Rise  Hot  Channel 
Factor,  presented  in  Technical 
Specification  3.2.3.b.  Ilie  existing  0.2 
multiplier  is  being  increased  to  OJ.  This 
multiplier  acts  to  increase  the  allowable 
F-Delta-H  at  reduced  power  levels.  In 
addition,  the  core  limit  curves  presented 
in  Technical  Specification  Figure  2.1-1 
have  been  revised.  The  proposed 
amendment  does  not  affect  any  systems 
or  equipment  which  are  involved  in  the 
initiation  or  mitigation  of  any  previously 
analyzed  accident  and.  as  such,  can  not 
increase  the  probabUity  of  any  accident 
previously  evaluated. 

Since  the  increase  in  die  F-Delta-H 
multiplier  only  aUows  a  higher  Nuclear 
Enthalpy  Rise  Hot  Channel  Factor  at 
power  levels  below  100%,  the  majority 
of  safety  analyses  (those  initiated  from 
fuU  power)  are  not  impacted.  Non-LOCA 
transients  initiated  from  reduced  power 
which  direcUy  model  F-Delta-H  are 
affected  by  the  changes.  IndirecUy,  any 
events  which  rely  on  the  OT-delta-T/ 
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OP-delta-T  setpoints  for  protection  may 
be  impacted  by  tlie  increase  in  the  F- 
Delta-H  multiplier.  Since  a  power 
dependent  value  of  F-Delta-H  is 
assumed  in  the  generation  of  the  core 
limits,  the  increase  in  F-Delta-H  at 
reduced  power  will  result  in  a  change  to 
the  core  limits  below  100%  power.  The 
existing  OT-delta-T/OP-delta-T 
setpoints  were  compared  to  the  revised 
core  limits  which  include  the  F-Delta-H 
multiplier  increase.  It  was  determined 
that  the  existing  setpoints  continue  to 
protect  the  limits  shown  in  Technical 
Specification  Figure  2.1-1,  and  thus 
events  which  rely  on  the  OT-delta-T/ 
OP-delta-T  setpoints  for  protection 
remain  within  their  acceptance  criteria 
presented  in  Chapter  15  of  the  SHNPP 
FSAR.  The  only  SHNPP  FSAR  Chapter 
15  event  initiated  from  part  power  is 
startup  of  an  inactive  loop.  An 
evaluation  has  shown  that  the  current 
limit  specified  in  FSAR  Section  15.4.4  for 
the  minimum  DNBR  (greater  than  1.30]  is 
met  for  this  event  with  the  revised  F- 
Delta-H  multiplier.  In  addition, 
operation  with  an  inoperable  loop  is  not 
permitted  by  the  SHNH»  Technical 
Specifications. 

Based  on  the  above  reasoning,  the 
consequences  of  previously  evaluated 
accidents  are  not  increased. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  As  stated 
in  Item  1.  the  proposed  amendment  does 
not  introduce  any  new  equipment  or 
require  any  existing  equipment  or 
systems  to  perform  a  different  type  of 
function  than  they  are  currently 
designed  to  perform.  The  change  merely 
establishes  revised  F-Delta-H  limits  at 
reduced  power  levels.  Therefore,  the 
proposed  change  can  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  In  addition,  similar  changes 
to  the  F-Delta-H  multiplier  have  been 
granted  for  McGuire  Units  1  and  2  and 
Catawba  Units  1  and  2.  No  new  or 
different  accidents  bom  those  analyzed 
for  SHNPP  are  addressed  for  these 
plants. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety.  The  proposed 
amendment  revises  the  equation  used  to 
determine  F-Delta-H.  the  Nuclear 
Enthalpy  Rise  Hot  Channel  Factor, 
presented  in  Technical  Specification 
3.2.3.b.  The  existing  0.2  multiplier  is 
being  increased  to  0.3.  This  multiplier 
acts  to  increase  the  allowable  F-Deltii-H 
at  reduced  power  levels.  In  addition,  the 
core  limit  curves  presented  in  Technical 
Specification  Figiu%  2.1-1  have  been 


revised  to  reflect  the  increase  in  allowed 
peaking  for  power  levels  less  than  100%. 
Since  a  power  dependent  value  of  F- 
Delta-H  is  assiuned  in  the  generation  of 
the  core  limits,  the  increased  allowable 
peaking  for  power  levels  less  than  100% 
tends  to  reduce  the  margin  between  the 
OT-delta-T  trip  setpoints  and  the  curves 
representing  the  loci  of  1.30  DNBR 
points.  Since  the  increase  in  the  F-Delta- 
H  multiplier  only  allows  a  higher 
peaking  at  power  levels  below  100%,  the 
majority  of  safety  analyses  (those 
initiated  from  full  power)  are  not 
impacted.  The  only  SHNPP  FSAR 
Chapter  15  event  initiated  from  part 
power  is  startup  of  an  inactive  loop.  An 
evaluation  has  shown  that  the  current 
limit  for  the  minimum  DNBR  (greater 
than  1.30]  is  met  for  this  event  with  the 
revised  F-Delta-H  multiplier.  In  addition, 
operation  with  an  inoperable  loop  is  not 
permitted  by  the  SHNPP  Technical 
Specifications.  Based  on  this  reasoning, 
the  Company  has  determined  that  the 
proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of 
safety. 

Group  4 

The  changes  do  not  involve  a 
significant  hazards  consideration  for  the 
following  reasons: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
revision  to  the  shutdown  margin 
requirements  established  in  Technical 
Specifications  3.1.1.1  and  3.1.1.2  does  not 
increase  the  probability  of  an  accident 
previously  evaluated  because  it  does  not 
affect  any  systems  or  equipment 
involved  in  the  initiation  or  mitigation  of 
any  previously  analyzed  accident.  The 
proposed  changes  to  Technical 
Specification  3.1.1.1  are  adminisfrative 
in  nature.  Reference  to  Modes  3  and  4  is 
deleted  from  Technical  Specification 
3.1.1.1  and  included  in  the  revised 
Technical  Specification  3.1.1.2.  The 
licensing  basis  for  SHNPP  establishes  15 
minutes  as  an  acceptable  operator 
action  time  limit  for  termination  of  an 
Inadvertent  Boron  Dilution  (IBD)  event. 
For  Mode  3.  an  operator  action  time  of 
15  minutes  to  terminate  the  IBD  event 
has  been  preserved  by  the  proposed 
amendment.  Also,  appropriate  margins 
for  uncertainties  and  malfunctions,  such 
as  a  struck  rod.  are  maintained.  The  IBD 
event  for  Mode  4,  though  not  currently 
analyzed  in  the  SHNPP  FSAR.  has  been 
analyzed  for  Cycle  2  to  ensure  that  the 
same  criteria  applicable  to  Mode  3  are 
met.  This  represents  an  added 
conservatism  since  an  IBD  event  is  not 
currently  analyzed  in  the  SHNPP  FSAR. 
The  revised  Technical  Specification 


3.1.1.2  for  Mode  5  increases  the  required 
shutdown  margin  at  high  boron 
concentrations  and  reduces  the  required 
shutdown  margin  at  low  boron 
concentrations.  The  only  SHNPP  FSAR 
Chapter  15  event  affected  by  the 
proposed  sliding  shutdown  margin 
coupled  with  the  a  lower  High  Flux  at 
Shutdown  Alarm  (HFSA)  setpoint 
maintains  at  least  15  minutes  from  alarm 
indication  to  loss  of  shutdown  margin 
and  assures  that  appropriate  margins  for 
uncertainties  and  malfunctions  such  as 
a  stuck  rod  are  maintained.  Therefore, 
the  consequences  of  the  IBD  event  are 
not  increased. 

The  increased  minimum  fluid  volume 
requirements  for  the  boric  acid  tank  and 
the  refueling  water  storage  tank 
specified  in  Technical  Specifications 
3.1.2.5  and  3.1.2.6  do  not  alter  the 
method  in  which  any  safety  related 
system  performs  its  intended  function. 
Therefore,  the  revision  to  Specifications 
3.1.2.S  and  3.1.2.6  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendment  does  not 
require  the  use  of  a  new  or  different 
system  than  currenUy  exists,  nor  does  it 
require  existing  systems  to  perform 
functions  which  they  were  not  intended 
to  perform.  Therefore,  the  proposed 
amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  In  addition,  similar  changes 
to  incorporate  a  variable  shutdown 
margin  have  been  granted  for  V.  C. 
Summer,  Vogtie.  and  South  Texas 
Project.  No  new  or  different  accidents 
bom  those  analyzed  for  SHNPP  are 
addressed  for  these  plants. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety.  The  proposed  changes 
to  Technical  Specification  3.1.1.1  are 
administrative  in  nature.  Reference  to 
Modes  3  and  4  is  deleted  bom  Technical 
Specification  3.1.1.1  and  included  in  the 
revised  Technical  Specification  3.1.1.2. 
The  Ucensing  basis  for  SHNPP 
establishes  IS  minutes  as  an  acceptable 
operator  action  time  limit  for 
termination  of  an  Inadvertent  Boron 
Dilution  (IBD]  event.  For  Mode  3,  an 
operator  action  time  of  15  minutes  to 
terminate  the  IBD  event  has  been 
preserved  by  the  proposed  amendment 
Also,  appropriate  margins  for 
uncertainties  and  malfimctions,  such  as 
a  stuck  rod.  are  maintained.  The  IBD 
event  for  Mode  4,  though  not  currentiy 
analyzed  in  the  SHNPP  FSAR.  has  been 
analyzed  for  Cycle  2  to  ensure  that  the 
same  criteria  applicable  to  Mode  3  are 
met  This  represents  an  added 


conservatism  since  an  IBD  event  is  not 
currentiy  analyzed  in  the  SHNPP  FSAR. 
The  revised  Technical  Specification 
3.1.1.2  for  Mode  5  increases  the  required 
shutdown  margin  at  high  boron 
concentrations  and  reduces  the  required 
shutdown  margin  at  low  boron 
concentrations.  The  only  SHNPP  FSAR 
Chapter  15  event  affected  by  the 
proposed  reduction  in  shutdown  margin 
•.  in  Mode  5  is  IBD.  The  Mode  5  IBD  event 
has  been  reviewed  to  ensure  that  during 
normal  operation  including  anticipated 
operational  occurrences  specified  fuel 
design  limits  are  not  exceeded.  The 
proposed  sliding  shutdown  margin 
coupled  with  a  lower  HFSA  setpoint 
maintains  at  least  15  minutes  fr^m  alarm 
indication  to  loss  of  shutdown  margin 
and  assures  that  appropriate  margins  for 
uncertainties  and  malfunctions  such  as 
a  stuck  rod  are  maintained.  Therefore, 
the  revision  to  the  shutdown  margin 
requirements  established  in  Technical 
Specifications  3.1.1.1  and  3.1.1.2  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

The  increased  minimum  fluid  volume 
requirements  for  the  boric  acid  tank  and 
the  refueling  water  storage  tank 
specified  in  Technical  Specifications 
3.1.2.5  and  3.1.2.6  do  not  alter  the 
method  in  which  any  safety  related 
system  performs  its  intended  function. 
The  minimum  borated  water  volumes 
were  increased  so  that  sufficient 
inventory  is  available  to  provide  the 
required  shutdown  margin.  Therefore, 
the  revision  to  Specifications  3.1.2.5  and 
'3.1.2.6  does  not  involve  a  reduction  in 
the  mai^  of  safety. 

Groups 

The  changes  do  not  involve  a  ■ 
significant  hazards  consideration  for  the 
following  reasons: 

1.  Revising  the  surveillance 
frequencies  associated  with  caUbration 
of  the  excore  detectors  from  a  strictiy 
calendar  basis  to  an  Effective  Full 
'Power  Days  does  not  affect  any  systems 
.or  equipment  which  are  involved  in  the 
initiation  or  mitigation  of  any  previously 
analyzed  accident  The  change  to  the 
surveillance  interval  does  not  alter  the 
channels  ability  to  perform  their 
necessary  functions.  The  instruments 
response  changes  as  a  function  of  core 
exposure  and  is  not  dependent  on  the 
number  of  calendar  days  between 
surveillance.  The  existing  Technical 
Specification  allows  for  plant  operation 
at  100%  power  for  30  calendar  days, 
therefore,  the  excore  detector  is 
currentiy  allowed  to  operate  for  up  to  30 
EFPD  without  recaUbration.  Since 
instrument  response  is  a  function  of  core 
exposure,  revising  the  Technical 
Specification  allows  for  plant  operation 
at  100%  power  for  30  calendar  days, 


therefore,  the  excore  detector  is 
currentiy  allowed  to  operate  for  up  to  30 
EFPD  without  recalibration.  Since 
instrument  response  is  a  function  of  core 
exposure,  revising  the  Technical 
Specification  surveillance  interval  bom 
30  calendar  days  to  30  EFPD  does  not 
represent  a  relaxation  of  current 
Technical  Specification  requirements. 
Therefore,  the  proposed  revision  to  the 
Technical  Specification  Table  4.3-1 
surveillance  frequencies  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  to  the  fuel 
assembly  description  in  Technical 
Specification  5.3.1  does  not  affect  any 
systems  or  equipment  involved  in  the 
initiation  or  mitigation  of  any  previously 
analyzed  accident.  The  change  merely 
allows  replacement  of  damaged  fuel 
rods  with  filler  rods  or  vacancies 
provided  a  cycle  specific  evaluation  is 
performed  to  justify  the  modification. 
Therefore,  the  proposed  revision  to 
Technical  Specification  5.3.1  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  changes  to  Technical 
Specification  Table  4.3-1  and  Technical 
Specification  5.3.1  do  not  require  the  use 
of  a  new  or  different  system  than 
currentiy  exists,  nor  do  they  require 
existing  systems  to  perform  functions  for 
which  they  were  not  intended. 
Therefore,  the  proposed  amendment 
does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  &Y>m  any 
accident  previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  si^iificant  reduction  in  the 
margin  of  safety.  The  change  to  tiie 
surveillance  intervals  associated  with 
the  calibration  of  the  excore  power 
range  channels  specified  in  Technical 
Specification  Table  4.3-1  does  not 
adversely  affect  their  operability.  The 
instruments  response  changes  as  a 
function  of  core  exposure  and  is  not 
dependent  on  the  number  of  calendar 
days  between  surveillance.  Tlie  existing 
Technical  Specification  allows  for  plant 
operation  at  100%  power  for€0  calendar 
days,  therefore,  the  excore  detector  is 
currentiy  allowed  to  operate  for  up  to  30 
EFPD  without  recalibration.  Since 
instrument  response  is  a  function  of  .core 
exposure,  revising  the  Technical 
Specification  surveillance  interval  from 
30  calendar  days  to  30  EFPD  does  not 
represent  a  relaxation  of  current 
Technical  Specification  requirements. 
Therefore,  this  change  does  not  result  in 
a  significant  reduction  in  the  margin  of 
safety. 

The  proposed  change  to  Technical 
Specification  5.3.1  allows  substitution  of 


filler  rods  or  vacancies  for  damaged  fuel 
rods  provided  a  cycle  specific 
evaluation  is  performed  to  justify  the 
modification.  This  evaluation  will  take 
into  account  the  actual  configuration  of 
the  reconstituted  assemblies.  Therefore, 
the  proposed  revision  to  Technical 
Specification  5.3.1  does  not  involve  a 
significant  reduction  in  the  maipn  of 
safefy. 

Based  on  the  above,  the  licensee  has 
determined  that  the  proposed 
amendment  does  not  involve  a 
significant  hazards  consideration.  The 
NRC  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
hcensee's  conclusions.  Specifically, 
regarding  Group  1.  Item  1.  paragraph  3, 
the  increase  in  the  probability  of  a  rod 
ejection  event  is  solely  a  function  of  the 
number  of  rods  in  the  core  as  there  is  no 
change  in  the  control  rod  mechanism 
pressure  housing  or  the  surveillance  of 
the  housing  to  assure  its  integrity  which 
would  increase  the  probability  of 
mechanical  failure.  Although  the 
probability  of  a  rod  ejection  event  has 
not  been  quantified,  it  is  considered  to 
be  a  low  enough  probability  event  that 
the  increase  fi^om  four  to  eight  rods  in 
Control  Bank  D  is  not  a  significant 
increase  in  the  probability  of  the 
accident.  Accordingly,  the  Commission 
proposes  to  determine  that  the 
requested  amendment  does  not  involve 
a  significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Richard  B.  Harrison  Library, 
1313  New  Bern  Avenue,  Raleigh,  North 
Carolina  27610 

Attorney  for  licensees:  R.  E.  Jones, 
General  Counsel,  Carolina  Power  & 
Light  Company,  P.  O.  Box  1551,  Raleigh. 
Nortii  Carolina  27602 

NRC  Project  Director  Elinor  G. 
Adensam 

Connecticut  Yankee  Atomic  Power 
Company.  Docket  No.  50-213,  Haddam 
Neck  Plant  Middlesex  County, 
Connecticut 

Date  of  amendment  request  February 
19,1988 

Description  of  amendment  request- 
The  proposed  change  will  revise 
Technical  Specification  Table  3.11-1, 
"Contaiimient  Isolation  Valves"  by 
adding  five  containment  isolation  valves 
(CIVs)  and  deleting  two  CIVs.  Table 
3.11-2  will  have  a  page  number  change 
bom  3-20d  to  3-20e. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Haddam  Neck  Technical  Specification, 
Table  3.11-1,  "Contaiimient  Isolation 
Valves,"  Ust  CIVs  that  are  designed  to 
automatically  close  upon  a  high 
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containment  pressure  or  safety  injection 
signal.  During  the  1987  refueling  outage, 
plant  modifications  were  implemented 
to  containment  penetrations  P-7,  P-10,  P- 
23B,  P-23C,  P-23D.  P-30.  P-31.  P-35,  P-SO. 
P-37.  P-38,  P-41,  P-59,  P-fiO.  P-70  and  P- 
72B. 

CYAPCO  has  reviewed  the  proposed 
changes  in  accordance  with  10  CFR 
50.92  and  has  concluded  that  they  do  not 
involve  a  significant  hazards 
consideration.  The  Ucensee's  basis  for 
this  conclusion  is  that  the  proposed 
amendment  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 
Penetration  No.  P-23B  is  permanently 
capped.  Therefore,  LM-TV-1812  is  not 
required  as  a  CIV. 

Penetration  No.  P-7,  seal  water  return, 
does  not  require  CH-MOV-331  as  a  CIV 
due  to  the  installation  of  two  new  CIVs, 
CH-TV-240  and  CH-TV-241.  These  two 
new  crVs  do  not  close  automatically 
upon  a  CIS  but  seal  water  system 
leakage  is  included  in  the  3  liters  per 
hour  total  leakage  assimied  in  the  design 
basis  analysis.  If  CH-TV-240  or  CH-TV- 
241  fails  closed,  that  failure  will  not 
increase  the  probability  of  occurrence  of 
a  previously  analyzed  accident  or  the 
consequences  of  such  an  accident  If 
either  CH-TV-240  or  CH-TV-241  fail 
open  when 'they  are  required  to  be  shut, 
the  other  (nonfailed)  valve  will  provide 
the  closing  function  since  they  are  in 
series.  (This  is  the  basic  principle  of  10 
CFR  50,  Appendix  A.  General  Design 
Criterion  56.)  Therefore,  whether  CH- 
TV-240  or  CH-TV-241  fails  open  or 
closed,  no  new  failure  mechanism  is 
introduced. 

If  LD-TV-230  inadvertently  closes  or 
fails  closed,  letdown  flow  would  stop 
and  a  level  excursion  would  result  in  the 
pressurizer.  In  this  event,  the  operators 
would  establish  an  alternate  letdown 
flow  path  in  accordance  with  plant 
procedures.  This  does  not  constitute  a 
new  failure  mechanism  since  the 
potential  already  exists  for  the  three 
existing  AOVs  {LD-FCV-202,  203.  and 
204]  to  fail  closed.  The  probability  or 
consequences  of  a  design  basis  event 
will  not  be  increased.  The  excursion 
caused  by  LD-TV-230  going  closed  will 
not  initiate  a  design  basis  accident.  If 
LD-TV-230  fails  open  writb  a  CIS,  LD- 1 
FCV-202, 203,  and  204  will  shut  since  I 
only  one  active  failure  is- assumed. 
Therefore,  the  probability  of  occurrence 
or  consequences  of  a  previously 
analyzed  accident  will  not  increase  if 
LD-TV-2dO  fails  opoi. 

If  HS-TV-38Q  or  381  fails  (either  dosed 
or  open)  the  failure  would  nc^  inczsase 
the  probability  of  occurtence  or 
consequences  of  any  accident 


previously  evaluated  in  the  Safety 
Analysis  Report  since  they  are  not  part 
of  a  safety-related  system  and  provide 
no  safety  function. 

Failure  or  inadvertent  closure  of  CC- 
TV-917  or  CC-TV-920  would  eventually 
result  in  an  increase  in  temperature  of 
the  neutron  shield  tank.  However,  this 
failure  will  not  initiate  nor  increase  the 
consequences  or  probability  of  a  design 
basis  event.  Therefore,  the  probability  of 
occurrence  or  consequences  of  an 
accident  previously  evaluated  will  not 
be  increased  since  that  failure 
mechanism  already  existed  with  CC-TV- 
1831  which  is  also  contained  in  the 
CCW  line  from  the  neutron  shield  tank 
cooler  and  closes  on  a  CIS.  If  either  CC- 
TV-917  or  920  fails  open  on  a  CIS.  the 
nonfailed  valve  will  accompUsh  the 
closing  function  and  provide 
containment  isolation  for  that 
penetration. 

Furthermore,  adding  five  new  valves 
and  deleting  two  valves  to  Table  3.11-1 
does  not  increase  the  probability  of 
occurrence  or  the  consequences  of  an 
accident  or  malfunction  of  equipment 
important  to  safety  previously  evaluated 
in  the  Safety  Analysis  Report  since  the 
change  involves  adding  more  valves  to 
the  list  of  CrVs  that  automatically  close. 
Adding  these  five  (5)  new  automatic 
valves  to  the  list  provides  more 
assurance  that  the  CIVs  will  function 
when  required.  This  assurance  includes 
both  that  the  valves  will  close 
automatically  and  that  their  leakage 
when  closed  is  below  that  assumed  in 
the  design  basis  accidraits.  Therefore, 
the  change  does  not  adversely  impact 
the  consequences  or  increase  the 
probability  of  the  design  basis 
accidents. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  bam  any 
previously  evaluated.  The  possibility  for 
an  accident  or  malfunctioQ  of  a  different 
type  than  any  accident  previously 
evaluated  in  the  Safety  Analysis  Report 
is  not  created  since: 

•  with  nwpecX  to  CH-TV-240  and  241.  the 
failure  mechamam  (fail  cloaed)  already 
existed  vqfh  CH-TV-334. 

•  with  respect  to  LO-TV-23a  the  faihire 
mechanitm  (fail  closed]  already  existed 
with  LD-FCV-202.  203.  and  204. 

•  with  respect  to  HS-TV-380  and  381,  the 
house  heating  steam  system  does  not 
serve  any  safety-related  functioii.  and 

•  with  respect  to  CC-TV-S17  and  f2a  the 
f aihirs  mitchawism  aiteady  exists  with 
CC-TV-1831. 

The  change  increases  the  number  of 
valves  to  the  list  of  containment 
isolation  valves.  Adding  the  above 
valves  to  the  list  does  not  modify  plant 
response  or  altect  the  probability  of  any 
new  accident  There  are  no  failure 


modes  associated  with  the  technical 
specification  change. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  leak  rate  testing 
associated  with  the  penetrations 
affected  ensure  that  there  is  no  adverse 
impact  on  containment  integrity.  The 
additions  to  these  systems  improve  the 
margin  of  safety  because  the 
penetrations  affected  now  conform  to  10 
CFR  50,  Appendix  A,  GDC  56  and  allow 
for  leak  testing  in  accordance  with  10 
CFR  50,  Appendix  J.  Since  the  proposed 
changes  to  the  technical  specifications 
do  not  affect  the  consequences  of  any 
accident  previously  analyzed,  there  is 
no  reduction  in  a  margin  of  safety. 

The  staff  has  reviewed  the  hcensee's 
determination  that  the  proposed  license 
amendment  involves  no  significant 
hazards  consideration  and  agrees  with 
the  licensee's  analysis.  Accordingly,  the 
Commission  proposes  to  determine  that 
the  proposed  changes  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Russel  Library,  123  Broad 
Street  Middletown,  Connecticut  06457. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Berry  &  Howard, 
Counselors  at  Law,  City  Place,  Hartford, 
Connecticut  06103-3499. 

NRC  Project  Director  John  F.  Stolz 

Consolidated  Edison  Company  of  New 
York.  Docket  Nos.  50-003  and  50-247. 
Indian  Point  Nuclear  Generating  Unit 
Nos.  1  and  2,  Westchester  County,  New 
York 

Date  of  amendment  request- 
December  8. 1986,  December  14. 1967 
and  March  3, 1968 

Description  of  amendment  request  In 
accordance  with  the  requirements  of  10 
CFR  73.55,  the  licensee  submitted  an 
amendment  to  the  Hiysical  Security 
Plan  for  the  Indian  Point  Nuclear 
Generating  Unit  Nos.  1  and  2  to  reflect 
recent  changes  to  that  regulation.  The 
proposed  amendments  would  modify 
paragraph  3  J)  of  Facility  Operating 
License  No.  DHR-S  and  paragraph  2.}  of 
Facdlity  Operating  License  No.  DPR-28  to 
require  compliance  with  the  revised 
Plan. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  August  4, 1986  (51  PR  27817  and 
27822),  the  Nuclear  Regulatory 
Commission  amended  Part  73  of  its 
regidations,  "Physical  Protection  of 
Plants  and  Materials."  to  clarify  plant 
security  requirements  to  afford  an 
increased  assurance  of  plant  safety.  The 
amended  regulations  required  that  each 
nuclear  po%ver  reactor  licensee  submit 
proposed  amendments  to  its  security 
plan  to  implement  the  revised  provisions 


of  10  CFR  73.55.  The  licensee  submitted 
its  revised  plan  on  December  8. 1986. 
December  14. 1987  and  March  30, 1988. 
to  satisfy  the  requirements  of  the 
amended  regulations.  The  Conmiission 
proposes  to  amend  the  licenses  to 
reference  the  revised  plan. 

In  the  Supplementary  Materials 
accompanying  the  amended  regulations, 
the  Commission  indicated  that  it  was 
amending  its  regulations  "to  provide  a 
more  safefy  conscious  safeguards 
system  while  maintaining  the  current 
levels  of  protection"  and  that  the 

•  "Commission  believes  that  the 
clarification  and  refinement  of 
requirements  as  reflected  in  these 
amendments  is  appropriate  because 
they  afford  an  increased  assurance  of 
plant  safefy." 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  criteria  for  determining  whether  a 
'  significant  hazards  consideration  exists 
by  providing  certain  examples  of  actions 
involving  no  significant  hazards 
considerations  and  examples  of  actions 
involving  significant  hazards 
considerations  (51 FR  7750).  One  of 
these  examples  of  actions  involving  no 
significant  hazards  considerations  is 
example  (vii)  "a  change  to  conform  a 
license  to  changes  in  the  regulations, 
where  the  license  change  results  in  very 
minor  changes  to  facilify  operaticms 
clearly  in  keeping  with  the  regulations." 
The  changes  in  this  case  fall  within  the 
scope  of  the  example.  For  the  foregoing 
reasons,  the  Commission  proposes  to 
determine  that  the  proposed 
amendments  involve  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
.  100  Martina  Avenue.  White  Plains.  New 
York,  10610. 

Attorney  for  licensee:  Brent  L 
Brandenburg,  Esq..  4  Irving  Place,  New 
York.  New  York  10003. 

NRC  Project  Director:  Robert  A. 
Capra.  Director 

Consolidated  Edison  Company  of  New 
York,  Docket  Nos.  504103  and  50-247, 
Indian  Point  Nuclear  Generating  Unit 
Nos.  1  and  2,  Westchester  County,  New 
York 

Date  of  amendments  request-  April  15. 
1988 

Description  of  amendments  request- 
The  proposed  amendments  would  revise 
the  Indian  Point  1  and  2  Technical 
Specifications  concerning  organization. 
Specifically,  the  Director,  Power 
Generation  Services,  has  been  promoted 
to  the  title  Assistant  Vice  President 
Power  Generation  Services,  reporting 
directly  to  the  Senior  Vice  President 

•  Central  Operations.  The  Senior  Vice 
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President  Central  Operations,  reports  to 
an  Executive  Vice  President  whose 
responsibilities,  while  not  indicated  in 
the  revised  organization  chart  have  been 
expanded.  The  Executive  Vice  President 
reports  to  the  President.  In  the  current 
Specifications,  the  position  of  Senior 
Vice  President  Central  Operations  does 
not  exist.  Instead  the  Director,  Power 
Generation  Services,  is  shown  to  report 
to  the  Executive  Vice  President  Central 
Operations,  who  reports  to  the 
President  Additionaly,  changes  are 
being  made  to  the  Nuclear  Power 
Organization  chart  The  Chemistry 
Manager  and  staff,  formerly  reporting  to 
the  General  Manager.  Technical 
Support  will  now  report  to  the  General 
Manager,  Environmental  Health  and 
Safety.  The  Test  and  Performance  group, 
currently  shown  to  report  to  the  General 
Manager,  Technical  Support  will  report 
to  the  Chief  Plant  Engineer  who  reports 
to  the  General  Manager,  Technical 
Support 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
considerations  if  operation  of  the  facilify 
in  accordance  with  the  proposed 
amendment  woidd  not:  (1)  involve  a 
significant  increase  in  the  probabilify  or 
consequences  of  an  accident  previously 
evaluated,  or  (2)  create  the  possibilify  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  margin 
of  safefy. 

The  licensee  has  determined,  and  the 
NRC  staff  agrees  that  the  proposed 
amendments  will  not  involve  a 
significant  hazards  consideration.  The 
proposed  changes  will  not  involve  a 
significant  increase  in  the  probabiUfy  or 
consequences  of  an  accident  previously 
evaluated  in  that  the  proposed  changes 
reflect  the  licensee's  reorganization  with 
realignment  and  consolidation  of 
responsibilities.  The  changes  are 
administrative  and  as  such  do  not 
involve  hardware  or  procedural  changes 
to  the  facilify.  The  amendments  will  not 
create  the  possibilify  of  a  new  or 
different  kind  of  accident  because  the 
proposed  changes  are  intended  to 
enhance  the  licensee's  organization  and 
as  stated  previously  do  not  involve  any 
facilify  hcudware  or  procedural  changes. 
The  proposed  changes  do  not  involve  a 
reduction  in  margin  of  safefy  because 
the  changes  are  administrative  in 
nature.  All  functions  performed 
previously  will  continue  to  be  performed 
by  the  new  organizations. 


Based  on  the  above,  the  staff  proposes 
to  determine  that  the  proposed  changes 
do  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Martine  Avenue.  White  Plains.  New 
York.  10610. 

Attorney  for  licensee:  Brent  L 
Brandenburg,  Esq.,  4  Irving  Place,  New 
York,  New  York  10003 

NRC  Project  Director  Robert  A. 
Capra,  Director 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247.  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  Counfy,  New  York 

Date  of  amendment  request-  October 
13.1987 

Description  of  amendment  request 
The  proposed  changes  to  the  Indian 
Point  2  Technical  Specifications  will 
remove  fire  protection  requirements  in 
accordance  with  Generic  Letter  86-10. 
The  fire  protection  requirements  which 
would  be  removed  by  the  proposed 
changes  have  been  incorporated  into  the 
"Indian  Point  2  Fire  Protection  Plan" 
which  is  referenced  as  part  of  the 
updated  FSAR  and  implemented  by 
plant  procedures  with  the  exception  of 
plant  shutdown  restrictions  associated 
with  the  high  pressure  water  fire 
protection  system  as  contained  in 
Specification  3.13.A.3(c).  Specifically  the 
following  changes  are  requested: 

(1)  Technical  Specification  3.13,  Fire 
Protection  and  Detection  Systems, 
would  be  deleted. 

(2)  Technical  Specification  4.14,  Fire 
Protection  and  Detection  Systems 
(Surveillance  Requirements)  would  be 
deleted. 

(3)  Technical  Specification  6.2.2. 
FaciUfy  Staff,  would  be  revised  to  delete 
item  f,  which  identifies  the  requirements 
for  fire  brigade. 

(4)  Technical  Specification  6.4, 
Training,  would  be  revised  to  delete 
Section  6.4.2  which  requires  a  fire 
brigade  training  program. 

(5)  Technical  Specification  6.5.2.8, 
AucUts,  would  be  revised  to  delete  items 
h.  i,  and  j  which  require  periodic  audits 
of  the  facilify  fire  protection  and  loss 
prevention  program  and  implementing 
procedures. 

(6)  Technical  Specification  6.9Z 
Special  Reports,  would  be  revised  to 
delete  item  b  which  deletes  the  reporting 
requirement  associated  with  the 
inoperabilify  of  the  fire  protection  and 
detection  equipment  within  the  scope  of 
Technical  Specification  3.13. 

(7)  License  Condition  2.K  dealing  with 
changes  to  the  Fire  Protection  Program 
would  be  revised  to  address  the  fire 
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protection  program  plan  as  described  by 
reference  in  the  updated  Final  Safety 
Analysis  Report. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  10 
CFR  50.92  states  th^a  proposed 
amendment  will  involve  a  no  significant 
hazards  consideration  if  the  proposed 
amendment  dot's  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  [2]  create  the  possibility  of 
a  new  or  different  kind  of  accident 
previously  evaluated,  or  (3)  involve  a 
significant  reduction  in  margin  of  safety. 

The  licensee  provided  the  following 
analysis: 

"...the  aforementioned  proposed  change 
would  not: 

(1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  since  the  fire  protection 
program  requirements  are  not  being  changed, 
with  the  exception  of  deletion  of  the  plant 
shutdown  restriction  requirements  presently 
dictated  by  Speciflcation  3.13.A.3(c)  for  the 
high  pressure  water  fire  protection  system. 
Deletion  of  these  requirements  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  the  Fire 
Hazards  Analysis  does  not  solely  rely  on  the 
high  pressure  water  protection  system  to 
ensure  the  capability  to  achieve  safe 
shutdown  in  the  event  of  a  fire,  and  the  plant 
accident  analysis  does  not  assume  that  a 
Design  Basis  Accident  occurs  simultaneously 
with  a  fire.  The  IP-2  Alternate  Safe  Shutdown 
System  (ASSS),  which  assures  that  the  plant 
can  he  brought  to  a  controlled  safe  shutdown 
given  a  fire,  does  not  rely  on  the  high 
pressure  water  system.  In  any  case,  several 
means  of  fire  detection  and  fire  protection 
are  not  affected  by  the  loss  uf  the  high 
pressure  water  system  and  therefore  remain 
operable.  These  fire  protection  capabilities 
include  fire  detection  instrumentation,  plant 
fire  barriers,  halon  fire  suppression  and 
backup  hydrants  supplied  by  city  water. 
Also,  impairment  criteria  in  the  IP-2  Fire 
Protection  Program  Plan  (FPPP)  requires 
establishment  of  an  additional  backup  fire 
protection  system  or  verification  of  AJSSS 
operability  within  24  hours. 

(2)  create  the  possibility  for  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated,  since  the  proposed 
change  does  not  involve  any  physical  change 
in  plant  equipment.  The  shutdown 
requirement  is  unnecessary  because  fire 
detection  and  fire  protection  capabilities 
remain  available  in  the  event  of  the  loss  of 
the  high  pressure  water  system.  Thus, 
deletion  of  this  ^utdown  requirement  will 
not  create  the  possibility  for  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated.  With  the  exception  of 
the  unnecessary  shutdown  requirement,  those 
aspects  of  the  fire  protection  program 
covered  by  existing  Technical  Specifications 
will  continue  to  \x  implemented  The  FPPP 
includes  the  program  aspects  and  fire 
protection  design  provisions  pertaining  to 
safety  related  and  safe  shutdown  features  in 


effect  at  IP-2.  Implementation  and 
maintenance  of  the  fire  protection  program 
will  continue  to  require  operability  of  the  fire 
protection  design  features  presently  covered 
by  the  requested  change  to  License  Condition 
2.K.  which  requires  the  approved  fire 
protection  program,  as  described  by 
reference  in  the  Updated  Final  Safety 
Analysis  Report  (UFSAR),  to  continue  to  be 
properly  implemented  and  maintained. 

(3)  involve  a  significant  reduction  in  the 
margin  of  safety,  since  the  fire  protection 
program  compUance  will  continue  as  required 
by  proposed  License  Condition  2.K  as  part  of 
the  UFISAR.  With  the  proposed  change,  all 
safety  criteria  previously  evaluated  are  still 
met  and  remain  conservative.  The  periodic 
testing  and  inspection  of  the  fire  protection 
design  features  and  actions  to  be  taken  in  the 
event  of  inoperability  currently  addressed  in 
the  Technical  Specifications  have  been 
included  in  the  impairment  criteria  of  the  IP-2 
FPPP  and  implemented  by  controlled  plant 
procedures  to  conform  to  the  current 
interpretation  of  NRC  fire  protection 
regulations.  The  proposed  deletion  of  the 
shutdown  requirement  for  loss  of  the  high 
pressure  water  fire  protection  system  does 
not  involve  a  significant  reduction  in  the 
margin  of  safety  since  alternate  means  of  fire 
detection  and  fire  protection  remain 
available. 

The  proposed  change  would  revise  License 
Condition  2.K  to  require  implementation  and 
maintenance  in  effect  of  the  approved  fire 
protection  program  which  is  described  in  the 
UFSAR,  and  the  "Indian  Point  Unit  2  Fire 
Protection  Program  Plan,"  which  by 
reference,  is  part  of  die  USFAR  and  contains 
the  Fire  Hazards  Analysis.  The  USFAR  is 
updated  annually  in  accordance  with 
10CFR50.71(e).  The  proposed  License 
Condition  would  allow  Con  Edison  to  make 
changes  to  the  approved  fire  protection 
program  without  prior  NRC  approval 
provided  that  those  changes  do  not  adversely 
affect  the  ability  to  achieve  and  maintain 
safe  shutdo«vn  in  the  event  of  a  fire.  The 
proposed  License  Condition  is  consistent 
with  the  standard  license  condition  provided 
by  (^neric  Letter  86-10. 

The  proposed  change  would  also  delete 
exisiting  technical  specifications  relating  to 
implementation  of  the  fire  protection 
program.  Those  aspects  of  the  fire  protection 
program  covered  by  existing  technical 
specification  will  continue  to  be 
implemented.  Deletion  of  the  technical 
specification  requirements  as  describe  alxive 
is  consistent  widi  NRC  Gemeric  Letter  8e-ia" 

Based  on  the  above,  the  staff  proposes 
that  the  proposed  amendment  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Martine  Avenue,  White  Plains,  New 
Yoric  10610. 

Attorney  for  licensee:  Brent  L 
Brandenburg,  Esq.,  4  Irving  Place,  New 
York,  New  York  10003 

NRC  Project  Director  Robert  A. 
Capra,  Director 


Consolidated  Edison  Company  of  New 
Yori(,  Docket  No.  sa-247,  Indian  Point 
Nudsar  Generating  Unit  No.  2, 
Westchester  County,  New  Yorii 

Date  of  amendment  request:  March  18. 
1988 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Indian  Point  2  Tet^cal 
Specifications  to  correct  typographical 
errors,  make  editorial  changes  and  to 
repaginate  the  text  for  uniformity 
purposes.  In  addition,  the  amendment 
would  delete  pertinent  portions  of  the 
Technical  Specifications  that  related  to 
one-time  only  date  extensions  which 
have  since  expired  and  to  plant 
equipment  which  had  been  removed 
from  service  pursuant  to  previously 
received  submittals.  An  example  of  the 
former  is  the  statement,  "The  January 
1976  scheduled  measurements  with  the 
moveable  Incore  Instrumentation 
System  may  be  delayed  until  February  6, 
1976,"  which  is  located  currently  in 
Section  3.11  of  the  Indian  Point  2 
Technical  Specifications.  An  example  of 
the  latter  is  snubber  17-SR-l  (listed  in 
Table  3.12-1,  Sheet  4  of  13]  which  has  a 
double-asterick  denoting  Oiat  removal  of 
this  snubber  has  been  approved,  this 
snubber  will  be  removed  and  at  that 
time  shall  be  considered  deleted  fi-om 
this  Table.  Since  the  snubber  has  been 
physically  removed  from  the  system,  it 
is  being  removed  from  the  Table. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (March  6. 1986,  51  FR 
7751)  of  amendments  that  are  not  likely 
to  involve  a  significant  hazards 
consideration.  The  proposed  changes 
are  enveloped  by  example  (i)  which 
relates  to  a  purely  administrative 
change  to  the  Technical  Specifications; 
for  example,  a  change  to  achieve 
consistency  throughout  the  Technical 
Specifications,  correction  of  an  error  or 
a  change  in  nomenclature.  The  proposed 
changes  correct  typographical  errors, 
makes  editorial  changes  for  consistency, 
repaginates  the  document  and  deletes 
obsolete  information. 

Therefore,  the  staff  proposed  that  the 
changes  will  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Martina  Avenue.  White  Plains.  New 
York  lOeiO. 

Attorney  for  licensee:  Brent  L 
Brandenburg,  Esq.,  4  Irving  Place.  New 
York.  New  York  10003 


NRC  Project  Director:  Robert  A. 
Capra,  Director 

Detroit  Edison  Company.  Docket  No.  50- 
341,  Femii-2,  Monroe  County.  Michigan 

Date  of  amendment  request:  January 
26, 1988  (NRC-87-0202) 

Description  of  amendment  request- 
The  proposed  license  amendment  would 
change  Technical  Specifications  3/ 
4.8.3.1..  "Onsite  Power  Distribution 
Systems  -  Operating",  and  3/4.8.3.2, 
"Onsite  Power  Distribution  Systems  - 
Shutdown",  to  clarify  the  Limiting 
Condition  for  Operation  of  the  460v 
MCC  72CF  swing  bus. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consifieration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  determined,  and  the 
Commission  agrees,  that  the  proposed 
changes  to  the  Technical  Specifications: 

(1)  Do  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  changes  to  specifically 
denote  the  operability  requirement  of 
the  480v  MCC  72CF  swing  bus  are 
clarifications  only  and  are  added  to 
achieve  consistency  between  the 
Limiting  Condition  of  Operation  and  die 
corresponding  surveillance  requirement 
and  to  achieve  consistency  throughout 
the  Technical  Specifications.  The 
changes  only  explicitly  denote  the 
requirements  which  have  always  been 
implicit  to  the  operabiUty  of  the  swing 
bus  and  are  considered  not  to  involve  a 
significant  hazards  consideration. 
,  (2)  Do  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated.  As 
stated  in  (1)  above,  these  are  editorial 
clarifications  only  and  are  added  for 
consistency.  These  changes  do  not  result 
in  any  modification  to  the  plant  or 
system  operation  and  no  safety-related 
equipment  or  function  will  be  altered. 
The  requested  changes  do  not  create 
any  new  accident  mode. 

(3)  Do  not  involve  a  significant 
reduction  in  a  margin  of  safety.  As 
stated  in  (1)  above,  these  are  editorial 
clarifications  only  and  are  added  for 


consistency.  Moreover,  the  changes  will 
clarify  for  the  operators,  specific  actions 
which  have  in  the  past  been  implicit  in 
the  Technical  Specifications. 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
amendment  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System.  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

Attorney  for  licensee:  John  Flynn, 
Esq.,  Detroit  Edison  Company,  2000 
Second  Avenue,  Detroit  Michigan  48226. 

NRC  Project  Director  Martin  J. 
Vii^lio. 

Duke  Power  Company,  Docket  Nos.  50- 
269. 50-270,  and  50-287.  Oconee  Nuclear 
Station.  Units  1, 2,  and  3,  Oconee 
County,  South  Carolina 

Date  of  amendment  request  June  1, 
1987,  as  supplemented  on  November  24, 
1987 

Description  of  amendment  request- 
The  proposed  amendments  would  revise 
the  Station's  common  Technical 
Specifications  (TSs)  to  update  the  LOCA 
-  Limited  Maximum  Allowable  Linear 
Heat  Rate  (Figure  3.5.2-16).  These 
revisions  would  refiect  NUREG-0630, 
Cladding  Swelling  and  Rupture  Models 
for  LOCA  Analysis  and  Babcock  and 
Wilcox  (B&W)  Owners*  Group  Topical 
Report  BAW-1915P.  Bounding  Analytical 
Assessment  of  NUREG-0630  models  of 
LOCA  Kw/ft  limits  with  use  of 
FLECSET. 

A  generic  bounding  assessment  of  the 
impact  of  NUREG-0630  on  loss-of- 
coolant  accident  (LOCA)  linear  heat 
rate  (LHR)  limits  has  been  performed  by 
B&W  on  behalf  of  the  B&W  Owners 
Group.  The  evaluation  was  performed 
for  all  core  elevations  consistent  with 
B&W  Emergency  Core  Cooling  System 
(ECCS)  Evaluation  Model  methods.  The 
impact  of  NUREG-0630  was  a  reduction 
in  LOCA  LHR  limits  at  the  2, 4,  and  6- 
foot  core  elevations  because  of  rapture 
time  dependency  of  these  elevations. 

In  an  effort  to  reduce  the  NUREG-0630 
impact,  the  B&W  Owners'  Group  baa 
incorporated  the  benefits  of  using 
compensating  models.  BftW  has 
evaluated  the  FLECHT-SEASET  heat 
transfer  correlation  and  modified  it  for 
B&W  plant  application.  The  modified 
correlation  is  modeled  in  the  computer 
program  "FLECSET'. 

BAW-1915P  and  BAW-10104  Revision 
5  have  been  reviewed  by  the 
Conunission  and  approved  on  October  5 
and  December  27, 1987.  These  reports 
provide  the  technical  basis  for  this 
revision.  The  models  addressed  in  these 
reports  are  used  to  determine  the  LOCA- 
Limited  Maximum  Allowable  LHR.  The 


proposed  revision  to  Figure  3.5.2-16 
reflects  application  of  d^e  new  models. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (51  FR  7744).  Example 
(vi)  of  the  types  of  amendments  not 
likely  to  involve  significant  hazards 
considerations  is  a  change  which  either 
may  residt  in  some  increase  to  the 
probability  or  consequences  of  a 
previously-analyzed  accident  or  may 
reduce  in  some  way  a  safety  margin  but 
where  the  results  of  the  changes  are 
clearly  within  all  acceptable  criteria 
with  respect  to  the  system  or  component 
specified  in  the  Standard  Review  Plan: 
for  example,  a  change  resulting  from  the 
application  of  a  small  refinement  of  a 
previously  used  calculational  model  or 
design  mediod. 

This  proposed  revision  will  update  the 
LOCA-Limited  Maximum  Allowable 
Linear  Heat  Rate  (Figure  3.5.2-16]  to 
reflect  NUREG-0630  and  FLECSET  data. 
As  such,  the  previously  analyzed 
accident  that  is  applicable  to  this 
change  would  be  a  large  break  loss  of 
coolant  accident.  Acceptance  criteria  for 
this  event  are  identified  in  10  CFR  Part 
50.46  and  10  CFR  Part  50.  Appendix  K. 
FLECSET  and  BAW-10104P  Rev.  5 
(B&W's  ECCS  Evaluation  Model)  have 
been  reviewed  by  the  Commission. 

FLECSET  is  a  B&W  modified  version 
of  the  FLECHT-SEASET  reflood  heat 
transfer  correlation.  Reflood  heat 
transfer  coefficients  versus  time  were 
calculated  using  FLECSET  and 
compared  to  those  calculated  by  the 
present  large  break  LOCA  Evaluation 
Model  (BAW-10104.  Rev.  3).  The 
FLECSET  reflood  heat  transfer 
coefficients  at  the  2-foot  core  elevation 
are  higher  than  those  calculated  by  the 
current  Evaluation  Model  during  the 
early  stage  of  reflooding.  These  higher 
reflood  heat  transfer  coefficients  allow 
the  peak  cladding  temperature  to  turn 
over  earlier  in  the  transient. 

The  licensee  considers  the  correlation 
in  FLECSET  to  be  a  more  accurate 
correlation  than  that  used  in  the  current 
Evaluation  Model  (BAW-10104  Rev.  3] 
and  is  applicable  for  predicting  reflood 
heat  transfer  coefficients  to  both 
skewed  and  cosine  power  shapes  at  any 
core  elevation.  Test  benchmarks  have 
been  provided  to  demonstrate  the  ability 
of  the  B&W  modified  FLECSET  code  to 
conservatively  predict  experimental 
data.  The  staff  has  agreed  that 
compaiieens  of  FLECSET  predictions  to 
FLECHT  test  data  and  semiscale  dat^ 
demonstrate  that  FLECSET  is 
conservative  as  used  for  Oconee. 
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Justification  for  use  of  the  FLECSET 
code  is  based  on  (1)  comparisons  of 
calculated  heat  transfer  coefficients 
calculated  by  FLECSET  with  those 
calculated  by  the  present  Evaluation 
Model,  and  (2]  comparison  with      1 
experimental  data.  I 

Each  accident  analysis  addressed  in 
the  Oconee  Final  Safety  Analysis  Report 
(FSAR)  has  been  examined  with  respect 
to  changes  to  the  LCXIA  -  Limited 
Maximum  Allowable  Linear  Heat  Rate 
(Figure  3.5.2-16)  resulting  from  the  use  of 
FLECSET  and  NUREG-oe30  data.  The 
limiting  FSAR  accident  because  of  this 
change  is  a  large  break  LOCA.        i 

The  staff  has  determined  in  its     | 
approval  of  FLECSET  and  BAW-10104 
Rev.  5,  and  the  analysis  result 
appUcable  to  Oconee,  that  operating 
conditions  determined  by  such  models 
are  consistent  with  all  NRC  acceptance 
criteria  and  requirements  including  the 
NRC  acceptance  criteria  for  LOCAs 
identified  in  10  CFR  Part  50.46  and  10 
CFR  Part  50.  Appendix  K. 

The  proposed  amendment  is  similar  to 
example  (vi)  and  accordingly,  the 
Commission  proposes  to  determine  that 
the  amendment  revisions  do  not  involve 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  Southbroad  Street,  Walhalla, 
South  Carolina  29691  | 

Attorney  for  licensee:  J.  Michael  | 
McGarry,  HI,  Bishop.  Liberman,  Cook, 
Purcell  and  Reynolds,  1200 17th  Str^t. 
NW..  Washington.  DC  20036 

NRC  Project  Director.  David  B. 
Matthews 
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Duke  Power  Company,  et  aL,  Docket 
Nos.  50-413  and  5(M14,  CaUwba 
Nuclear  SUtion,  Units  1  and  2,  Yoric 
County,  South  Carolina 

Date  of  amendment  request-  June  29, 
1987,  as  supplemented  December  4, 1987 
and  April  1. 1988 

Description  of  amendment  request- 
The  proposed  amendments  would  revise 
Technical  Specification  (TS)  Table  4.3-1, 
"Reactor  Trip  Systems  Instrumentation 
Surveillance  Requirements"  to  delete 
the  requirement  to  test  the  reactor 
coolant  flow  rates  in  the  bypass  loops  in 
which  Resistance  Temperature 
Detectors  (RTDs)  are  installed  to 
measure  the  hot  leg  and  cold  leg 
temperatures.  The  revisions  are 
applicable  to  Catawba  Unit  1  only; 
however.  Unit  2  is  included 
administratively  because  the  TSs  for 
both  Units  are  combined  in  one 
document  The  flow  rates  affect  the  time 
response  of  the  temperature  signals 
which  are  needed  for  reactor  controls 
and  protection.  The  licensee  proposes  to 
remove  the  RTD  bypass  manifolds  in 


Unit  1  and  to  place  the  RTDs  directly  in 
the  hot  leg  and  cold  leg  pipes,  thereby 
eliminating  the  need  for  bypass  flow 
testing  requirements.  The  proposed 
station  modifications  have  already  been 
completed  for  Unit  2  during  its  recent 
refueling  outage.  For  Unit  1,  they  will  be 
completed  during  its  fourth  refueling 
outage  schedided  to  end  in  March  1990. 

In  response  to  the  licensee's  letters  of 
June  29  and  December  4, 1987,  the  staff 
has  previously  published  a  Federal 
Register  Notice  (52  FR  49223).  The 
licensee's  letter  of  April  1, 1988, 
informed  the  staff  that  the  modifications 
were  completed  for  Unit  2  and  the 
schedule  for  Unit  1  modifications  was 
changed  from  January  1989  to  March 
1990. 

For  Catawba  Unit  1  the  next  flow  rate 
verification  tests  are  due  in  May  1988 
according  to  the  TS  requirement  for  flow 
rate  verification  tests  every  18  months. 
The  proposed  amendments  would 
exempt  the  licensee  fit)m  the 
requirement  to  perform  these  tests. 

In  its  letters  of  June  29  and  December 
4, 1987,  and  April  1, 1988,  the  licensee 
provided  the  following  justifications  for 
the  proposed  changes: 

1.  The  performance  of  the  RTD  Bypass 
Loop  flow  rate  test  involves  four  people 
(two  Nuclear  Equipment  Operators,  one 
Performance  Technician  and  one  Health 
Physics  Technician)  spending-four  hours 
each  in  lower  containment,  which 
results  in  a  significant  dose  to  those 
involved. 

2.  There  is  minimal  potential  for  flow 
blockage  in  the  2-inch  and  3-inch 
diameter  bypass  lines. 

3.  Individual  low  flow  alarms  with 
individual  status  lights  for  each  reactor 
coolant  loop  bypass  flow  are  provided 
on  the  main  control  board.  The  alarm 
and  status  lights  provide  the  operator 
with  immediate  indication  of  low  flow 
condition  in  the  bypass  loops  associated 
with  any  reactor  coolant  loop.  If  the 
RTD  Bypass  Loop  flow  rate  for  Loop  A, 
B,  C  or  D  decreases  to  90%  of  its  initial 
measured  value,  an  annunciator  alarms 
in  the  control  room.  Since  the  initial 
measured  values  for  all  of  the  loop  flows 
are  well  above  the  minimum  acceptable 
flow  rates,  the  control  room  aimunciator 
will  alarm  well  in  advance  of  any  loop 
flow  rate  dropping  below  the  acceptance 
criterion  flow  rate.  A  quarterly  channel 
calibration  will  be  performed  on  the 
control  room  low  flow  alarms. 

4.  Local  indicators  are  provided  to 
monitor  total  flow  through  the  RTD 
bypass  manifolds  for  each  loop.  The 
indicators  are  located  inside 
containment  but  are  accessible  during 
power  operations.  These  indicators  will 
be  monitored  quarterly,  as  well  as 
following  any  bypass  low  flow  alarm  or 


following  a  period  when  a  bypass  loop 
has  been  out  of  service. 

5.  The  deletion  of  the  flow  rate 
verification  tests  will  have  no  effect 
upon  the  ability  of  the  RTDs  to  perform 
their  intended  safety  functions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  fitim 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  amendments 'will  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  deletion  of  the  bypass  flow  rate 
verification  tests  will  not  degrade  the 
safety  aspects  of  the  RTD  temperature 
measurement  capability.  Low  bypass 
flow  rates  will  continue  to  be  alarmed  in 
the  control  room,  and  the  flow  rates  will 
continue  to  be  measured  quarterly  on 
the  local  flow  rate  indicators. 

The  proposed  amendments  will  not  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  ttom  any 
accident  previously  evaluated  because 
the  design  and  operation  of  the  plant 
will  be  unaffected  and  no  new  plant 
configurations  are  introduced. 

The  proposed  amendment  will  not  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety  because  of  the 
continued  availability  of  the  local  flow 
rate  indicators  and  of  the  low  flow 
alarms  in  the  control  room. 

Based  on  the  above  considerations, 
the  Commission  proposes  to  determine 
that  the  proposed  amendments  involve 
no  significant  hazards  considerations. 

Local  Public  Document  Room 
location:  York  Coimty  Library,  138  East 
Black  Street.  Rock  Hill,  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company.  422  South 
Church  Street.  Charlotte.  North  Carolina 
28242 

NRC  Project  Director:  David  B. 
Matthews  n 


Duke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Statkm,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request-  February 
15,1988 

Description  of  amendment  request: 
The  proposed  amendments  would  revise 
Technical  Specification  (TS)  4.8.1.1.2g.7) 
and  add  TS  4.&1.1.2g.l5)  to  permit 
testing  of  the  diesel  generators  (DCs)  for 
a  24  hour  (or  more]  test  run  and  a  Hot 
Restart  with  full  engineered  safety 
features  (ESF)  load  acceptance 
separately  and  independentiy. 
CurrenUy,  these  tests  are  carried  out  in 
succession. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  faciUty  in 
accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  fitjm 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  bases  for  this 
proposed  determination  are  discussed 
below  for  the  separation  of  the  24-hour 
diesel  run  and  the  Hot  Restart  with  full 
ESF  Load  Test.  The  licensee  states  that 
this  change  separates  the  two  tests  (24 
hour  run  and  Hot  Restart)  in  order  to 
minimize  delays  associated  with  testing 
diuing  plant  outages.  As  a  result  of  the 
change,  the  Hot  Restart  Testing 
requirements  are  virtually  unchanged 
because  the  DCs  would  be  operated 
until  temperature  stabilization  is 
achieved  wdrich  is  the  objective  in  both 
eases.  This  proposed  change  would  not 
(1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  Hot  Restart  testing  requirements  are 
virtually  unchanged.  "This  proposed 
change  would  not  (2)  create  the 
possibility  of  a  new  or  different  kind  of 
accident  fivm  any  accident  previously 
evaluated  because  the  tests  imder  the 
proposed  change  would  be  carried  out 
under  conditions  wdiich  are  neariy 
identical  to  those  required  for  the 
current  tests. 

Because  the  proposed  change  does  not 
significantiy  alter  the  requirements  for 
either  the  24  hour  test  run  or  the  Hot 
Restart  test  with  fiiU  ESF  load 
acceptance,  it  provides  nearly  the  same 
degree  of  assurance  regarding  the  DC 
operability  and  reliability.  Therefore, 


the  proposed  change  would  not  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  Accordingly,  the 
Conmiission  proposes  to  determine  that 
the  change  does  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Sti-eet,  Rock  Hill,  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte.  North  Carolina 
28242 

NRC  Project  Director:  David  B. 
Matthews 

GPU  Nuclear  Corporation,  et  al.,  Docket 
No.  50-219.  Oyster  Creek  Nuclear 
Generating  Station,  Ocean  County,  New 
Jersey 

Date  of  amendment  request  October 
23, 1986  (TSCR  148)  as  revised  April  5, 
1988.  The  October  23, 1988  submittal 
was  published  in  the  Federal  Register  on 
November  19, 1988  (51  FR  41855) 

Description  of  amendment  request- 
The  proposed  amendment  would  revise 
the  requirements  on  the  maximum 
radioiodine  concentration  allowed  in  the 
reactor  coolant  in  Sections  3.6  and  4.6, 
Radioactive  effluents,  in  the  Appendix 
A  Technical  Specifications  (TS).  The 
proposed  changes  (1)  add  a  new 
definition  to  Section  1.0,  Definitions,  and 
to  the  Table  of  Contents.  (2)  reduce  the 
maximum  allowed  concentration  of 
radioiodine  in  the  reactor  coolant  in 
Section  3.6,  (3)  add  reporting 
requirements  to  Section  3.6,  (4)  add 
sampling  and  analysis  requirements  for 
iodine  following  changes  in  thermal 
power  or  offgas  level  to  Section  3.6,  and 
(5)  restrict  the  reactor  modes,  where  a 
radioiodine  sample  is  required  to  be 
taken,  to  the  Run.  Startup  and  Shutdown 
Modes  in  Section  4.6. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  licensee  stated  in  its  amendment 
request  that  on  October  22, 1984,  it 
submitted  Technical  Specification 
Change  Request  (TSCR)  No.  69,  Revision 
1,  "Radiological  Effluent  Environmental 
Technical  Specifications."  The  TSCR 
No.  69,  Revision  1  proposed  changes  to 
TS  Sections  3.6  and  4.6  concerning 
reactor  coolant  system  (RCS) 
radioiodine  activity  limits  and 
surveillance  requirements.  These 
changes  were  proposed  following 
discussions  with  (he  NRC  staff  during 
the  integrated  assessment  of  the 
Systematic  Evaioation  Program  (SEP)  for 
Topic  XV-16,  "Radiological 
Consequences  of  Failure  of  Skaall  Lines 
Carrying  Primary  Coolant  Outside 
Containment." 


Subsequently,  the  NRC  staff  requested 
resubmittal  of  the  proposed  changes  for 
RCS  radioactivity  limits  by  providing  a 
definition  for  Dose  Equivalent  Iodine  I- 
131,  limits  for  non-iodine  radioactivity  in 
the  RCS  and  an  annual  reporting 
requirement  for  radioiodine  spiking  as 
shown  in  Standard  Technical 
Specifications  for  General  Electric 
Boiling  Water  Reactors  (NUREG-0123) 
and  NRC  Generic  Letter  85-19, 
"Reporting  Requirement  on  Primary 
Coolant  Iodine  Spikes."  The  staff  also 
requested  changes  to  the  Limiting 
Conditions  for  Operation  which  are  also 
given  in  NUREG-0123. 

During  a  meeting  of  June  30, 1987,  the 
staff  requested  resubmittal  of  the 
proposed  changes  with  the  following 
provisions: 

1.  Delete  words  "if  inhaled  by  an 
adult"  horn  the  definition  of  Dose 
Equivalent  (D.E.)  1-131. 

2.  Incorporate  provisions  for 
performing  additional  analyses  at  least 
once  per  four  hours  until  the  specific 
activity  of  the  primary  coolant  is 
restored  to  within  its  limit  when  the 
coolant  activity  exceeds  0.2  uCi/gram 
D.E.  1-131. 

3.  Eliminate  provisions  for  allowing  a 
second  sample,  and  place  the  reactor  in 
hot  shutdown  within  12  hours  when  the 
coolant  activity  exceeds  4  uCi/gram  D.E. 
1-131. 

4.  Add  sampling  and  analysis 
requirements  for  iodine  following 
changes  in  thermal  power  or  offgas 
level. 

Therefore,  the  licensee  has  prepared 
TSCR  148  and  TSCR  148.  Revision  1  in 
response  to  the  staffs  requests 
described  above. 

This  change  request  provides 
definitions,  limiting  conditions  for 
operation,  stirveillance  and  an  annual 
reporting  requirement  to  incorporate  the 
applicable  requirements  provided  in  the 
Standard  Technical  Specifications  for 
General  Electric  Boiling  Water  Reactors 
and  NRC  Generic  Letter  85-19.  The 
licensee  has  determined  that  this  change 
request  involves  no  significant  hazards 
considerations  in  that  operation  of  the 
Oyster  Creek  Plant  in  accordance  with 
the  proposed  amendment  will: 

1.  Not  involve  a  significant  increase  in 
the  probability  of  an  accident  previously 
evaluated,  because  die  primary  coolant 
activity  is  not  an  initiator  of  an  accident. 
Also,  the  proposed  change  will  not 
Increase  the  consequences  of  an 
accident,  because  the  proposed  change, 
a  reduction  of  the  primary  coolant 
activity  Kmlt  will  not  result  in  an 
increased  amount  of  radioactive  release 
for  design  basis  accidents  previously 
evaluated:  or 
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2.  Not  create  the  probability  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated  t>ecau8e  a 
bounding  design  basis  accident 
associated  with  changes  in  the  primary 
coolant  activity  level  was  already 
evaluated  and  reported  in  the  updated 
Final  Safety  Analysis  Report  (FSAR) 
(i.e..  Control  Rod  Drop  Accident);  or 

3.  Not  involve  a  significant  reduction 
in  a  margin  of  safety  because  a  more 
restrictive  limit  for  the  primary  coolant 
radio-iodine  activity  will  increase  a 
margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazard  considerations 
above  and  is  in  agreement  with  the 
conclusions  drawn  by  the  licensee. 

Therefore,  because  the  licensee's 
request  meets  the  above  three  criteria  in 
10  CFR  50.92(c),  the  staff  proposed  to 
determine  that  the  licensee's  proposed 
change  does  not  involve  a  signiflcant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department,  101  Washington 
Street,  Toms  River,  New  Jersey  08753 

Attorney  for  licensee:  Ernest  L  Blake, 
Jr.,  Esquire.  Shaw,  Pittman,  Potts,  & 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director  John  F.  Stolz 

Nebraska  Public  Power  District.  Docket 
No.  50-296.  Cooper  Nuclear  Station, 
Nemalia  County,  Nebraslia 

Date  of  amendment  request-  April  19, 
1988 

Description  of  amendment  requesL- 
The  amendment  would  modify  the 
Technical  Specifications  (TS)  to  (1)  add 
an  annual  time  limit  on  containment 
venting  and  purging  via  the  Standby  Gas 
Treatment  System,  and  (2)  add  Limiting 
Conditions  for  Operation  and 
Surveillance  Requirements  for  devices 
installed  in  certain  large  containment 
isolation  valves  for  the  purposes  of 
insuring  capability  to  close  against  the 
dynamic  forces  of  a  loss-of-coolant 
accident  (LOCA). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
for  the  application  of  criteria  for  no  i 
significant  hazards  consideration      | 
determination  by  providing  examples  of 
amendments  that  are  considered  not: 
likely  to  involve  signiHcant  hazards 
considerations  (51  FR  7751).  These 
examples  include,  "A  change  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  Technical  Specifications, 
e.g.  a  more  stringent  surveillance 
requirement."  The  proposed  amendment 
would  add  additional  limitations  and 
requirements  for  which  no  comparable 


requirements  are  presently  speciHed. 
These  new  requirements  will  provide 
additional  assurance  of  containment 
integrity  and  continued  vent/purge 
capabilify  in  event  of  a  LOCA  which 
occurs  during  routine  vent/puige 
operations. 

Since  the  application  for  amendment 
involves  proposed  changes  that  are 
encompassed  by  an  example  for  which 
no  significant  hazards  consideration 
exists,  the  staff  has  made  a  proposed 
determination  that  the  application 
involves  no  signiHcant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Auburn  Public  Library,  118 
15th  Street.  Auburn,  Nebraska  68305. 

Attorney  for  licensee:  Mr.  G.D; 
Watson,  Nebraska  Public  Power 
District,  Post  Office  Box  499,  Columbus, 
Nebraska  68601. 

NRC  Project  Director  Jose  A.  Calvo 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336,  Millstone  Nuclear 
Power  Station,  Unit  No.  2,  New  London 
County,  Connecticut 

Date  of  amendment  request:  April  25, 
1988 

Description  of  amendment  request-  By 
application  for  license  amendment 
dated  April  25, 1988,  Northeast  Nuclear 
Energy  Company,  et  al.  (the  licensee), 
requested  a  change  to  Technical 
Specifications  (TS)  3.4.4.  "Pressurizer," 
for  Millstone  Unit  2.  The  proposed 
change  to  the  TS  would  require  that  the 
130KW  of  operable  pressurizer  heaters 
be,  "...capable  of  being  suppled  by 
emergency  power." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  requirement  that  130KW  of 
pressurizer  heaters,  capable  of  being 
suppUed  by  emergency  power,  be 
operable,  had  previously  been 
incorporated  in  the  Millstone  Unit  2  TS. 
In  the  course  of  issuing  License 
Amendment  No.  97  on  August  24, 1984, 
the  words  "...capable  of  being  supplied 
by  emergency  power"  were 
inadvertently  deleted.  The  proposed 
change  to  the  TS  would  correct  the  error 
introduced  with  issuance  of  License 
Amendment  No.  97. 

On  March  6, 1986,  the  NRC  published 
guidance  in  the  Federal  Register  (51  FR 
7751)  concerning  examples  of 
amendments  that  are  not  likely  to 
involve  a  signiHcant  hazards 
consideration.  One  example  of 
amendments  not  likely  to  involve 
signiHcant  hazards  considerations  is 
example  (i)  which  involves  "A  purely 
administrative  change  to  technical 
specifications:  for  example,  a  change  to 
achieve  consistency  throughout  the 
technical  speciHcations,  correction  of  an 


error,  or  a  change  in  nomenclature."  The 
proposed  change  to  TS  3.4.4  is  within 
scope  of  example  (i)  in  that  it  would 
correct  an  error  in  the  TS. 

Based  on  the  above,  the  staff  proposes 
to  determine  that  the  proposed 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road,  Waterford, 
Connecticut  06385.  '' 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire,  Day,  Berry  and  Howard,  One 
Constitution  Plaza.  Hartford, 
Connecticut  06103. 

NRC  Project  Director  John  F.  Stolz 

Northeast  Nuclear  Energy  Company,  et 
aL,  Docket  No.  50-423,  Millstone  Nuclear 
Power  Station,  Unit  No.  3,  New  Ltrndon 
County,  Connecticut 

Date  of  amendment  request-  April  15, 
1988 

Description  of  amendment  request 
The  proposed  amendment  would  change 
Technical  Specification  Section  3/4.6.3 
Containment  Isolation  Valves  to  permit 
the  plant  to  enter  an  operational  mode 
when  the  plant  has  inoperable 
contaiimient  isolation  valves  that  have 
been  compensated  for  by  compliance 
with  action  statement  b.  and  c.  These 
action  statements  require  that  each 
affected  penetration  be  isolated  within 
four  hours  by  use  of  at  least  one 
deactivated  automatic  valve  secured  in 
the  isolation  position  or  one  closed 
manual  valve  or  blind  flange. 
Specifically,  the  change  would  indicate 
that  the  provisions  of  Specification  3.0.4 
are  not  applicable  to  action  statements 
bandc. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  In 
accordance  with  10  CFR  50.92,  the 
licensee  has  reviewed  the  proposed 
change  and  has  concluded  that  it  does 
not  involve  a  significant  hazards 
consideration  because  the  change  does 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
proposed  change  has  no  impact  on  the 
probability  of  an  accident.  Allowing 
plant  startup  with  isolation  valves 
closed  and  de-energized  or  the 
penetration  isolated  with  a  blind  flange 
provides  at  least  the  same  level  of 
assurance  that  the  affected  penetrations 
will  be  isolated  when  required  as 
normal  operating  conditions.  Because 
the  ability  to  isolate  the  containment  is 
not  adversely  affected,  there  can  be  no 
adverse  impact  on  the  consequences  of 
any  accident. 


2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  The 
proposed  change  will  not  affect  plant 
response  in  any  way.  and  there  are  no 
new  failure  modes  associated  with  the 
change  that  could  create  a  new  accidenL 
The  specific  valves  which  are 
inoperable  have  no  safety  function  other 
than  containment  isolation,  which  is 
satisfied  by  meeting  the  Action 
statements.  These  valves  are  not 
associated  with  a  post  accident 
situation. 

3.  Involve  a  significant  reduction  in 
safety  margin.  "Hie  proposed  change  will 
apply  only  when  the  inoperable 
containment  isolation  valve(s)  are 
isolated  by  use  of  at  least  one 
deactivated  automatic  valve  secured  in 
the  closed  position  or  by  use  of  a  closed 
manual  valve  or  blind  flange.  In  this 
position,  the  penetration  is  isolated. 
Therefore,  the  proposed  change  does  not 
have  any  adverse  impact  on  the 
containment  boundary.  Allowing  plant 
startup  in  this  configuration  involves  no 
adverse  impact.  The  basis  of  Technical 
Specification  3.6.3  is  to  ensure  that  the 
containment  can  be  isolated  from  the 
outside  atmosphere  when  required. 
Allowing  plant  start-up  with  affected 
penetrations  isolated  is  consistent  v^th 
the  basis  of  this  Technical  Specification. 

Accordingly,  the  staff  has  mode  a 
proposed  determination  that  the 
Application  for  amendment  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road.  Waterford, 
Connecticut  06385. 

Attorney  for  licensee:  GeraldX^arfield, 
Esquire,  Day.  Berry  &  Howard.  One 
Constitiition  Plaza,  Hartford, 
Connecticut  06103-3499. 

NRC  Project  Director  John  F.  Stolz 

Northern  States  Power  Company, 
Docket  No.  50-283,  MonticeUo  Nuclear 
Generating  Plant.  Wright  County. 
Minnesota 

Date  of  amendment  request-  March  1. 
1968 

Description  of  amendment  request 
The  proposed  license  amendment  would 
revise  the  plant  Technical  Specifications 
(Appendix  A  to  Facility  Operating 
License  No.  Dra-22)  to  reflect  an 
increase  in  the  Boron-10  enrichment  to 
55  atom  percent  in  the  sodium 
pentaborate  solution  used  for  the 
Standby  Liquid  Conbvl  System  (SLCS). 
This  results  in  a  solution  concentration 
as  low  as  10.7%  versus  the  minimum 
13.7%  concentiration  stipulated  in  10  CFR 
50.62.  To  maintain  an  equivalent 
injection  capability,  the  effect  of  a 
higher  atom  percent  Boron-10 


enrichment  and  lower  solution 
concentration  is  to  reduce  the  system 
flow  rate  bom  26  gpm  to  24  gpm.  The 
proposed  amendment  would  delete  the 
requirement  for  a  mid-cycle  sodium 
pentaborate  solution  surveillance  due  to 
the  availability  and  planned  use  of  pre- 
mixed  and  vendor  certified  solutions. 
This  precludes  the  need  for  the  licensee 
to  mix  the  solution  components  (Boric 
acid  and  Borax)  on  site. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92).  A  proposed  amendment 
to  an  operating  license  for  a  facility 
involves  no  si^piificant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probabiUty  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibihty  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  determined,  and  the 
Commission  agrees,  that  the  proposed 
Technical  Specification  changes  for  the 
SLCS  do  not  constitute  a  significant 
hazards  consideration  for  the  following 
reasons: 

1.  The  proposed  amendment  revises 
the  Technical  Specifications  to  reflect  a 
sodium  pentaborate  solution  which  has 
a  Boron-10  enrichment  of  55  atom 
percent  supplied  by  a  vendor  in  its  final 
form,  and  certified  to  the  specified 
Boron-10  enrichment  by  the  vendor.  This 
change  in  no  way  detracts  from  the 
ability  to  meet  the  requirements  of  the 
Anticipated  Transient  Witiiout  Scram 
(ATWS)  Rule.  The  proposed  Technical 
Specification  changes,  with  a  decrease 
in  the  minimum  pump  flow  rates  and 
increase  in  the  Boron-10  enrichment, 
maintain  the  ATWS  Rule  goal  of 
reducing  the  time  necessary  to  achieve 
plant  cold  shutdown.  As  such,  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  the  ability  of  the  SLCS  to 
deal  with  an  accident. 

2.  The  proposed  amendment  does  not 
result  in  any  mechanical  modification  of 
the  SLCS.  Boron-10  is  a  stable  isotope 
and  no  degradation  of  the  enrichment 
level  over  time  is  expected.  Other 
solution  characteristics,  such  as 
concentration,  are  within  the  ranges  of 
past  operations.  The  minimum  pump 
flow  rate  specified  by  the  proposed 
changes  is  a  return  to  the  value 
contained  in  the  Technical 
Specifications  prior  to  the 


implementation  of  the  ATWS  Rule.  The 
requirement  for  a  mid-cycle  enrichment 
surveillance  when  new  chemicals  are 
added  was  instituted  because  of  mixing 
of  the  individual  solution  components 
(that  is  enriched  boric  acid  and  borax) 
by  the  licensee  on  site.  The  sodium 
pentaborate  will  be  supplied  pre-mixed 
and  certified  by  a  vendor  to  the 
specified  Boron-10  enrichment.  This 
change  eliminates  the  possibility  of  an 
accident  at  the  plant  site  due  to  the 
mixing  process.  For  these  reasons,  the 
proposed  amendment  does  not  create  a 
new  or  different  kind  of  accident  fit>m 
previously  evaluated  accidents. 

3.  The  proposed  amendment  would 
not  diminish  the  ability  of  the  SLCS  to 
meet  its  original  design  basis  or  the 
requirements  of  the  ATWS  Rule.  The 
reduction  in  the  minimum  pump  flow 
rate  ftom  26  gpm  to  24  gpm  actually 
provides  for  additional  margin  in  the 
pump  flow  rate.  As  such,  the  proposed 
change  enhances  rather  than  reduces 
the  margin  of  safety. 

Based  on  the  above,  the  Commission 
proposes  to  determine  that  the  proposed 
amendment  involves  no  significant 
hazards  consi  Action. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department. 
300  Nicollet  Mall,  Minneapolis. 
Minnesota  55401. 

Attorney  for  licensee:  Gerald 
Chamoff.  Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge.  2300  N  Street.  NW.. 
Washington.  DC  20037. 

NRC  Project  Director  Daniel  R. 
MuUer.  Acting  Director 

Portland  General  Electric  Company  et 
aL,  Docket  No.  50-344,  Trojan  Nuclear 
Plant,  Columbia  County,  Oregon 

Date  of  amendment  request  March  31. 
1988 

Description  of  amendment  request 
The  propsed  amendment  would  revise 
Trojan  Technical  Specifications  (TS) 
Section  6.0.  "Administrative  Controls" 
by  deleting  the  organizational  charts, 
Figure  6.2-1  "Offsite  Organization,"  and 
Figure  6.2-2  "Facility  Organization"  from 
the  TS.  The  TS  woidd  also  be  revised  to 
provide  a  description  of  the  general 
requirements  for  both  facility  and 
corporate  organizations. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  10 
CFR  50.92  states  that  a  proposed 
amendment  will  not  involve  a  significant 
hazards  consideration  if  the  propsed 
amendment  does  not:  (i)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (ii)  Create  the  possibility 
of  a  new  or  different  kind  of  accident 
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from  any  accident  prevtonsly  evaioated; 
or  (iii)  Involve  a  significant  redoctiofl  in 
a  margin  of  safety. 

The  licensee  has  evaluated  the 
proposed  amendment  against  the 
standards  of  10  CFR  50.92,  and  has 
determined  the  following: 

The  proposed  changes  do  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previoMly 
evaluated  since  deletion  of  the 
organizaticn  charts  from  the  Technical 
Specifications  is  administrative  in 
nature  and  does  not  affect  plant       1 
operation.  The  organizational 
requirements  essential  to  safe  operation 
are  still  contained  in  the  Technical 
Specifications,  bi  addition,  a  description 
of  the  CMganization  and  organizatian 
charts  are  provided  in  the  Updated  Pinal 
Safety  Evaluation  Report  (UFSAR). 
Changes  to  the  organizational  structure 
are  included  in  the  annual  updates  to 
the  UFSAR.  and  are  also  disc«ssed  in 
the  licensee's  changes  to  the  Quality 
Assurance  Program. 

The  proposed  changes  do  not  create 
the  possibility  of  a  new  or  di^erent  kind 
of  accident  from  any  previously 
evaluated  because  the  proposed  change 
is  administrative  in  nature,  and  no 
physical  alterations  of  plant 
configuration  or  changes  to  setpoints  or 
operating  parameters  are  proposed. 

The  proposed  changes  do  not  involve 
a  significant  reduction  in  a  margin  of 
safety.  PCFs  QA  programs  and  its  use 
of  only  qualified  personnel  in  positions 
of  responsibility  assures  that  safety 
functions  performed  by  both  facility  and 
corporate  organizations  will  continue  to 
be  performed  at  a  high  level  of 
competence. 

The  staff  has  reviewed  die  licensee's 
no  significant  hazards  analysis  and 
concurs  with  their  conclusions.  As  such, 
the  staff  proposes  to  determine  that  the 
requested  changes  do  not  involve  a 
si^iificant  hazards  considerations. 

Local  Public  Document  Room 
location:  Portland  State  University 
Library,  731  S.W.  Harrison  Street. 
Portland.  Oregon  97207 

Attorney  for  licensee:  Leonard  A. 
Girard.  Esq.,  Portland  General  Electric 
Company.  121  S.W.  Sahnon  Street. 
Portland.  Oregon  97204 

NRC  Project  Director  George  W. 
Knighton 

Portland  GoMffal  Electric  Compny  at 
aL,  Docket  Nou  5»^44,  TroiM  Nudsar 
Plant.  CaiiBnbia  Ceimty.  Otegoa 

Date  of  amendment  request:  April  12. 
1988 

Description  of  amendment  request 
The  inopoced  amendment  would  revise 
Trojan  Technical  Specification  (TS] 
Tables  3.3-3,  'Tagineered  Safety 


Features  Actuation  System 
Instrumentation,"  and  3.3-9.  Ilemote      ■' 
Shutdown  Nfonitoring  Instrumentation" 
by  renaming  the  shutdown  panel  outside 
of  the  control  room  fi'om  "C-ieo  Panel" 
(located  in  the  Turbine  Building]  to 
"Remote  Shutdown  Station."  This 
change  is  necessitated  doe  to  the 
removal  of  the  C-16G  panel  bom  its 
present  location,  and  the  installatian  of 
its  upgraded  replacement  at  a  different 
portion  of  the  plant. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  10 
CFR  50.92  states  that  a  proposed 
amendment  will  not  involve  a  significant 
hazards  consideration  if  the  proposed 
amendment  does  not:  (i)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (ii)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or 
(iii]  involve  a  significant  reduction  in  a 
margin  of  safety.  The  Commissran  has 
also  provided  guidance  coru%ming  the 
application  of  these  standards  by 
providing  certain  examples  (March  6, 
1986.  51  FR  7751).  An  example  of  an 
amendment  that  is  considered  not  tikriy 
to  involve  a  significant  hazards 
consideratioB  is  Example  (i)  is  a  purely 
administrative  change  to  'Technical 
Specifications:  for  example,  a  change  to 
achieve  consistency  throughout  the 
technical  specification,  correction  of  an 
error,  or  a  change  in  nomenclature. 

The  proposed  change  involves  the 
renaming  of  the  shutdown  panel  oatude 
of  the  control  room,  and  eliminates  the 
reference  to  its  location.  The 
surveillance  and  operability 
requirements  of  the  remote  shutdown 
panel  as  applied  to  the  upgraded 
replacement  remote  sfaotdown  panel 
remain  unchanged. 

The  proposed  change  is  editorial  in 
nature  and  is  considered  to  fall  within 
the  scope  of  the  Commission's  Example 
(i)  cited  above. 

As  such,  the  staff  proposes  to 
determine  that  the  requested  rhanga 
does  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Portland  State  Univeivity 
Library.  731  S.W.  Harrison  Street. 
Portland.  Oregon  97207 

Attorney  for  licensee:  Leonard  A. 
Girard.  Esq.,  Portland  General  Electric 
Company,  121  S.W.  Salmon  Street, 
Portland,  Oregon  07204 

NRC  Project  Director:  George  W. 
Knighton 


Power  Authority  of  The  State  of  New 
York.  Docket  Noy  50-2M.  lodiaa  Point 
Nuclear  Genecatiag  Unit  No.  3. 
Westchester  County.  New  York 

Date  ofameitdment  request  March  15, 
1988 

Description  of  amendment  request 
The  licensee  has  provided  the  following 
description  of  the  changes  to  the 
Technical  Specifications: 

The  existing  Technical  Specification 
3.4.A  requires  that  all  the  twenty  ASME 
code  approved  main  steam  line  safety 
valves  be  operable  when  the  RCS 
temperature  is  above  350°  F.  The 
allowable  out  of  service  time  for  these 
safety  valves  is  48  hours.  The  proposed 
revision  to  Technical  Specification  3.4JV 
and  its  associated  Basis  would  allow 
plant  operation  with  up  to  three 
inoperable  main  steam  line  safety 
valves  per  steam  line  provided  the 
power  range  neutron  fhix  hi^  setpoint 
is  reduced  per  Table  3.4-1 

There  are  five  safety  valves  on  each 
steam  line;  one  8  tacfa  valve  and  four  10 
inch  valves.  The  relief  caducities  for  the 
individual  valves  range  from  540,000  to 
823.000  Ibm/hr.  The  total  rebevteg 
capacity  at  fuQ  power  is  3.777.000  ibm/ 
hr  per  steam  generator  at  15,108.000 
Ibm/hr  throng  all  20  valve*.  The  total 
full  power  steam  flow  is  12.974,500  Ibm/ 
hr.  'Therefore,  the  total  relieving  of  the 
20  valves  is  118%  of  the  total  secondary 
steam  flow  at  100%  rated  power  (3025 
Mwt]. 

The  existing  and  proposed  Technical 
Specifications  ensure  compliance  with 
the  ASME  Code  requirement  on  steam 
generators  having  110%  design  steam 
flow  rate  relief  capability.  In  order  to 
satisfy  the  reHef  capability  requirement 
during  plant  operations  with  inoperable 
safety  valves,  the  total  steam  flow  is 
reduced  by  decreasing  the  power  level. 
Hie  reductkn  in  power  level  is  ensured 
by  reducing  the  power  raage  neatron 
flux  high  setpoint. 

Basis  for  proposed  ao  significaot 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  fior  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operatiag  Uceoae  for 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  astadevA  previously 
evaluated:  or  (2)  Create  the  poesibility  of 
a  new  or  difiierent  kind  of  accident  from 
any  accident  previoualy  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 


"The  licensee  made  the  following 
analysis  of  these  changes: 

1.  Does  the  proposed  license 
amendment  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated?  The  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  the  consequences  of  an 
accident  previously  evaluated.  Ilie 
.ASME  Code  requires  that  the  steam 
generators  have  the  capability  to 
remove  110%  of  the  design  steam  flow 
rate.  The  Loss  of  External  Electrical 
Load  Transient  poses  the  greatest 
challenge  to  the  main  steam  line  safety 
valves.  The  worst  case  Loss  of  Load 
Transient  analyzed  in  the  FSAR  results 
in  the  relief  of  69%  of  the  steam  flow  at 
100%  rated  power.  TTie  reduction  in 
power  level  compensates  for  the 
reduction  in  steam  relief  capability  with 
inoperable  main  steam  safety  valves. 
The  ASME  relief  capability 
requirements  are  satisfied  by  reducing 
the  power  range  neutron  flux  high 
setpoint  per  Technical  Specification 
Table  3.4-1.  Hie  proposed  license 
amendment  does  not  involve  a 
significant  increase  in  the  consequences 
of  an  accident  previously  evaluated. 

2.  Does  the  proposed  license 
amendment  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated?  The 
proposed  amendment  involves  a 
reduction  in  operating  power  level  in 
order  to  compensate  for  a  reduction  in 
steam  relief  capability  posed  by 
inoperable  safety  valves.  IHant 
operations  at  a  reduced  power  level 
does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  an 
accident  previously  evaluated.  The 
transients  analyzed  in  the  FSAR  bound 
plant  operations  at  a  reduced  power 
level. 

.    3.  Does  the  proposed  amendment 
involve  a  significant  reduction  in  a 
margin  of  safety?  As  the  reduction  in 
power  dictated  by  Table  3.4-1 
compensates  for  the  reduction  in  relief 
capability  posed  by  the  inoperable 
safety  valves,  the  margin  of  safety  is 
maintained.  Hierefore,  the  proposed 
amendment  does  not  involve  a  reduction 
in  a  margin  of  safety. 
,    Based  on  the  above,  the  staff  proposes 
to  determine  that  the  proposed  changes 
do  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Rains,  New 
Yoric  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  10  Columbus  Circle,  New  York. 
New  Yori(  10019. 


NRC  Project  Director  Robert  A. 
Capra,  Director 

Toledo  Edison  Company  and  The 
Cleveland  Electric  niunainating 
Company,  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  Na  1, 
Ottawa  County,  Ohio 

Date  of  amendment  request  April  22, 
1988 

Description  of  amendment  request 
"The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS's] 
relating  to  organization,  both  with 
respect  to  offsite  and  facility  (onsite] 
staff.  Specifically,  the  proposed 
amendment  would  delete  Figures  6.2-1 
and  6.2-2  from  TS  Section  6.2.  In 
addition,  TS  Section  6.2.1  would  be 
modified  to  include  certain  aspects  of 
organization  which  are  important  to 
safety  and  must  be  included  in  the  TS's. 
"These  include  requirements  that  lines  of 
authority,  responsibility,  and 
communications  be  established  and 
documented;  assignment  of  corporate 
and  operational  responsibility  and 
authority;  and  provisions  for 
independence  from  operational  pressure 
for  certain  operating  staff.  "TS  Section 
6.2.2  would  be  modified  to  specify  that 
the  Assistant  Plant  Manager  for 
Operations  and  the  Operations 
Superintendent  shall  hold  senior  reactor 
operator  licenses.  The  proposed  changes 
are  in  accordance  with  the  guidance 
provided  in  NRC  Generic  Letter  88-06. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
"The  Commission  has  made  a  proposed 
determination  that  the  amendment 
involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  the  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2]  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Commission  has  evaluated  the 
proposed  changes  against  the  above 
standards  as  required  by  10  CFR 
50.91(a)  and  has  made  a  proposed 
determination  that 

A.  The  proposed  changes  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  proposed  changes  would  not  modify 
any  accident  conditions  or  assumptions. 
Hie  proposed  changes  meet  the 
requirements  of  10  CFR  50.36  by 
providing  for  the  organization  and 


management  to  ensure  safe  operation  of 
the  facility. 

B.  The  proposed  changes  would  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  proposed  changes  would  not  affect 
any  system,  equipment,  or  procedure. 
The  organization  charts  would  be 
replaced  with  general  requirements  that 
include  the  essence  of  the  organizational 
structure  in  the  TS's. 

C.  llie  changes  would  not  involve  a 
significant  reduction  in  a  maigin  of 
safety  because  the  proposed  changes 
would  not  affect  any  operating 
practices,  limits  or  equipment  important 
to  safety. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esquire,  Shaw,  Pittman,  Potts 
and  "Trowbridge,  2300  N  Sti^et,  NW., 
Washington,  DC  20037. 

NRC  Project  Director  Kenneth  E. 
Perkins. 

Union  Electric  Company,  Docket  No.  50- 
483.  Callaway  Plant.  Unit  1,  Callaway 
County,  Mi8SO\ui 

Date  of  amendment  request 
November  21, 1966  and  November  17, 
1987 

Brief  description  of  amendment  In 
accordance  with  the  requirements  of  10 
CFR  73.55,  the  licensee  submitted  an 
amendment  to  the  Physical  Security 
Plan  for  the  Callaway  Plant  to  reflect 
recent  changes  to  that  regulation.  The 
proposed  amendment  would  modify 
paragraph  2.E  of  Facility  Operating 
License  No.  NPF-30  to  require 
compliance  with  the  revised  Plan. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  August  4, 1986  (51  FR  27817  and 
27822],  the  Nuclear  Regulatory 
Commission  amended  Part  73  of  its 
regulations,  "Physical  Protection  of 
Plants  and  Materials,"  to  clarify  plant 
security  requirements  to  afford  an 
increased  assurance  of  plant  safety.  Hie 
amended  regulations  required  that  each 
nuclear  power  reactor  Ucensee  submit 
proposed  amendments  to  its  security 
plan  to  implement  the  revised  provisions 
of  10  CFR  73.55.  "The  licensee  submitted 
its  revised  plan  on  November  21, 1986, 
and  November  17, 1987,  to  satisfy  the 
requirements  of  the  amended 
regulations.  Hie  Commission  proposes 
to  amend  the  license  to  reference  the 
revised  plan. 

In  the  Supplementary  Materials 
accompanying  the  amended  regulations, 
the  Commission  indicated  that  it  was 
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amending  its  regulations  "to  provide  a 
more  safety  conscious  safeguards 
system  while  maintaining  the  current 
levels  of  protection"  and  that  the 
"Commission  beheves  that  the 
clarification  and  refinement  of 
requirements  as  reflected  in  these 
amendments  is  appropriate  because 
they  afford  an  increased  assurance  of 
plant  safety." 

The  Qmunission  has  prorided 
guidance  concerning  the  application  of 
the  criteria  for  determining  wfaedier  a 
signiflcant  hazards  consideration  exists 
by  provic&tg  certain  examples  of  actions 
involving  no  si^ficaat  hazards 
considerations  and  examples  of  actions 
involving  significant  hazards 
considerations  (51  FR  7750).  One  of 
these  examples  of  actions  involving  no 
significant  hazards  considerations  is 
example  (vii)  "a  change  to  conform  a 
license  to  changes  in  the  regolations, 
where  the  license  change  resiihs  in  very 
minor  changes  to  facility  operations 
clearly  in  keeping  with  the  regulations.'' 
The  changes  in  this  case  fall  within  the 
scope  of  the  example.  For  the  foregoing 
reasons,  the  Commission  propoqps  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards  j 

consideration.  ^'  I 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library.  710  Court  Street,  Fulton, 
Missouri  65251  and  the  John  M.  Obn 
Library,  Washington  University.  Skmker 
and  Lindell  Botilevards,  St  Louis, 
Missouri  63130. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq..  Shaw.  Pittman.  Potts  & 
Trowbridge.  2300  N  Street.  NW, 
Washii^on.  DC  20037. 

NRC  Project  Director:  Kcaaeth  E. 
Pericins. 

Vermont  Yankee  Nuclear  Power  j 

CorperatioB,  Docket  No.  59471, 
Vermont  Yankee  Nodear  Power  Station, 
Vernon,  Veiment 

Date  of  application  for  amendmeat 
December  2, 1986.  October  9. 1987  and 
March  16. 1988 

Description  of  amendment  request  In 
accordance  with  the  requirements  of  10 
CFR  73.55,  the  licensee  submitted  an 
amendment  to  the  Physical  Security 
Plan  for  the  Vermont  Yankee  Nuclear 
Power  Station  to  reflect  recent  rftai^P^ 
to  that  regulation.  The  proposed 
amendment  would  modify  paragraphs 
3.G.  and  3.H.  of  Facility  Operating 
License  No.  DPR-28  to  require 
compliance  with  the  revised  Plan. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  August  4. 1986  (51  FR  27817  and 
27S22).  the  Nuclear  Regulatory 
Commission  amended  Part  73  of  its 


regulations.  "Physical  Protection  of 
Plants  and  Materials,"  to  clarify  plant 
securify  requirements  to  afford  an 
increased  assarance  of  plut  .safety.  The 
amended  regulations  required  that  each 
nuclear  power  reactor  licensee  sabnit 
proposed  amendments  to  its  security 
plan  to  implement  the  revised  provisions 
of  10  CFR  73.55.  The  licensee  submitted 
its  revised  plan  on  March  16. 1988.  to 
satisfy  the  requirements  of  the  amended 
regulations,  llie  Commission  proposes 
to  amend  the  license  to  reference  the 
revised  plan. 

In  the  Supplementary  Materials 
accompanying  die  amended  regulations, 
the  Commission  indicated  that  it  was 
amending  its  regulations  "to  provide  a 
more  safefy  conscious  safeguards 
system  while  maintaining  £e  current 
levels  of  protection"  and  that  the 
"Commission  beHeves  diat  the 
clarification  and  refinement  of 
requirements  as  reflected  in  these 
amendments  is  appropriate  because 
they  afford  an  increased  assurance  of 
plant  safety." 

The  Commission  has  provided 
guidance  concenring  the  application  of 
the  criteria  for  detennining  wlnther  a 
sigraficant  hazards  consideration  exists 
by  providing  certain  examples  of  actions 
involving  no  sigmBcant  hazards 
considerations  and  examples  of  actions 
involving  sigm'ficait  haznds 
considerations  (51  FR  7750).  One  of 
these  examples  of  actions  involving  no 
significant  hazards  oonsideratian  is 
exanqile  (vii)  "a  change  to  conform  a 
license  to  changes  in  the  regulations, 
where  the  license  chssige  residts  in  very 
minor  changes  to  facility  operations 
clearly  in  keeping  with  the  regulations." 
The  changes  in  this  case  fall  within  the 
scope  of  the  example.  For  the  fbri^oing 
reasons,  the  Commission  proposes  to 
determine  that  the  proposed  amendnent 
involves  no  significant  haxards 
consideration. 

Local  Public  Docament  Room 
Location:  Brooks  Memorial  Uhnry,  224 
Main  Street,  Brattleboro.  Vermont  06301. 

Attorney  for  licensee:  John  A  Ritscher, 
Esq..  Ropes  &  Gray.  225  Franklin  Street. 
Boston.  Massachusetts  02110. 

NRC  Project  Director  Richard  H. 
Wessman,  Director 

Virginia  Electiic  and  ^ower  Company, 
Docket  No.  50-338,  North  Anna  Power 
Station,  Unit  No.  1.  Louisa  Coonty. 
Virginia 

Date  of  amendment  request  January 
14.1988 

Description  of  amendment  request 
The  proposed  changes  would  aDow  the 
widening  of  the  axial  fhix  difference 
bands  from  the  current  ±5%  about  a 
target  value  to  +6%  to  -15%  at  100% 


power  and  +20%  to  -28%  at  50%  power. 
The  proposed  changes  would  provide 
additional  operating  flexibility  during 
return  to  power  after  trips  near  the  ^d 
of  the  NA-1  C^cle  Na  7.  The  proposed 
changes  for  NA-1  have  already  been 
approved  for  NA-2  by  Amendment  No. 
64  to  Facility  Operating  license  NPF-7 
issued  y^l  14, 1986. 

The  heat  flux  hot  channel  factor  (FQ) 
operating  limit  specified  in  the  NA-1&2 
Technical  Specifications  (TS)  is 
established  by  LOCA/ECCS  analyses 
performed  in  accordaitce  with  10  CFR 
50.  Appendix  K.  These  analyses  show 
that  if  the  FQ  limit  is  not  exceeded,  the 
predicted  LOCA  peak  clad  temperature 
will  not  exceed  the  2200*  F  laait 
specified  in  the  Final  BCCS  Acceptance 
Criteria.  The  TS  also  establish  the 
required  method  for  verificatian  that  the 
actual  peaking  foctor  realized  during 
operation  wiQ  not  exceed  the  axially 
dependent  peaking  factor  (FQ(Z))  limit 
This  verification  is  currendy  performed 
by  corabiniag  the  axially  d^adent 
radial  peaking  factor.  Fxy(Z).  which  is 
determined  by  periodic  surwillance 
with  the  core  flux  stonitoring  system, 
with  an  analytically  determined  axial 
peaking  factor  (PZ(Z)).  The 
detenninatiaa  of  PZ(Z)  involves 
evaluating  various  plant  operating 
maneuvers  such  as  load  following. 
During  Constant  Axial  Offset  Control 
(CAOC)  (H;)eration.  the  aoeasured  core 
axial  flux  difference  (AFD)  is 
maintained  within  a  fixed  band  (+  or  • 
5%)  of  a  target  value.  The  target  AFD  is 
established  by  equilibrium  operating 
conditions. 

The  proposed  changes  will  replace  the 
CAOC  AFD  limiU  wiUi  a  set  of  liraiU 
established  by  the  Relaxed  Power 
Distribution  Control  (RPDC) 
methodology  discussed  in  the  licensee's 
report  entitled.  "Relaxed  Po«ver 
Distribution  Control  Methodok^  and 
Associated  FQ  Surveillance  Technical 
Specifications"  dated  March  19e&  These 
changes,  as  noted  above,  have  already 
been  approved  for  NA-2.  The  important 
feature  of  the  RPDC  strategy  is  diat 
instead  of  analytically  verifying  the 
peaking  factor  (FQ)  margin  for  a  fixed 
AFD  limit  band,  the  AFD  band  is  varied 
until  the  available  FQ  margin  is  utilized. 
Because  a  wider  range  of  axial  shapes 
can  be  realized  under  normal  RPDC 
operation,  additional  analyses  must  be 
performed  to  verify  that  the 
overten4>erature  delta-T  (OTDT)  sod 
overpower  delta-T  (OPDT)  trips 
continue  to  provide  adequate  DNB  and 
local  overpower  (high  kw/ft)  protection 
over  the  entire  range  of  antic^ted 
Condition  II  events.  In  addition,  the 
shapes  are  evaluated  as  potential 


precpnditions  for  the  complete  loss  of 
flow  accident  to  ensure  that  no  DNB 
violations  would  occur  during  the 
bounding,  non-OTDT-protection 
accident  The  methodology  for 
performing  this  verification  is  discussed 
in  further  detail  in  the  licensee's  RPDC 
report. 

Additionally,  the  current  requirement 
for  monitoring  the  axially  dependent 
radial  peaking  factor.  Fxy(Z).  is  being 
replaced  by  a  requirement  to  monitor 
the  total  peaking  factor  FQ(Z).  This  is 
accomplished  by  taking  a  full  core  flux 
map  under  equilibrium  conditions  and 
increasing  the  measured  value  by 
appropriate  factors  to  account  for 
manufacturing  tolerances  and 
measurement  uncertainties.  Finally, 
since  FQ(Z)  is  measured  under 
equilibrium  conditions,  a  nonequilibrium 
factor.  N(Z).  is  appUed.  N(Z)  accounts 
for  the  maximum  potential  increase  in 
local  peaking  which  could  occur  during 
transient  nonequiUbrium  operation.  In 
accounting  for  transient  effects.  N(Z) 
thus  has  a  function  which  is  similar  to 
PZ(Z)  in  die  current  approach.  The 
difference  is  that  where  P(Z)  is  a 
nonequilibrium  axial  peaking  factor. 
N(Z)  envelopes  the  potential 
equilibrium-to-nonequilibriuun  FQ 
increase  and  accounts  for  both  axial  and 
radial  zenon  and  power  redistribution 
effects. 

The  licensee  has  performed  a  detailed 
review  of  the  impact  of  operation  with 
relaxed  power  distribution  control/FQ 
surveillance  on  the  various  accident 
scenarios  discussed  in  Chapter  15  of  the 
NA-1&2  UFSAR.  Specifically,  the  impact 
of  the  wider  axial  flux  difference  on  key 
safefy  parameters  which  could  influence 
accident  analysis  results  has  been 
assessed.  Among  those  parameters 
considered  are:  trip  reactivify,  both  total 
value  and  reactivify  as  a  function  of  rod 
insertion;  shutdown  margin;  reactivify 
insertion  rates  due  to  rod  withdrawal 
from  subcritical  and  at  power;  and  rod 
worths  and/or  peaking  factors  for 
ejected,  dropped  or  misaligned  control 
rods. 

The  NA-1  Cycle  7  reload  core  design 
has  been  evatnated  for  operation  under 
the  proposed  RPDC  TS  in  accordance 
with  the  licensee's  RPDC  methodology. 
The  analysis  included  examination  of 
the  LOCA  and  complete  Loss  of  Flow 
Accident  (LOFA)  preconditions,  the 
peak  linear  power  (kw/ft).  the 
overtemperature  delta-T  f(delta-I) 
function  and  the  fuel  rod  design  criteria. 
The  appropriate  Core  Surveillance 
Report  and  AFD  limits  were  also 
generated.  These  analyses  assumed 
implementation  after  3000  MWD/MTU 
burnup:  the  analyses  for  subsequent 


cycles  will  support  RPDC  operation 
throughout  the  entire  cycle.  The  analysis 
results  yielded  two  conclusions:  (1)  none 
of  the  normal  operation  conditions 
-allowed  by'RPDC  were  found  to  violate 
the  key  safety  criteria,  and  (2)  all  of  the 
Condition  n  events  examined  in  the    * 
Final  Safety  Analysis  Report  (FSAR) 
were  shown  to  yield  acceptable  results 
when  initiated  from  any  of  these  normal 
operation  conditions.  The  RPDC  bands 
were  thus  found  to  be  an  acceptable 
operating  space. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  Ucense  for  a 
facilify  involves  no  significant  hazards 
considerations  if  operation  of  the  facilify 
in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probabitify  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  Qew  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safefy.  The  proposed  changes 
would  not 

1.  Involve  a  significant  increase  in  the 
probabilify  or  consequences  of  an 
accident  previously  evaluated.  The 
proposed  changes  involve  only  a 
relaxation  of  the  limits  in  axial  power 
distribution  skewing  which  has  been 
previously  reviewed  and  approved  by 
the  NRC  staff  for  appUcation  to  NA-2. 
Furthermore,  the  approved  RPDC 
analysis  procedures  and  continued 
application  of  current  reload  design  and 
safety  analysis  methodology  will  ensure 
that  the  UFSAR  accident  analyses 
remain  bounding. 

2.  Involve  any  alterations  to  the 
physical  plant  which  introduce  any  new 
or  unique  operational  modes  or  accident 
precursors.  Thus,  the  possibilify  for  an 
accident  or  malfunction  of  a  different 
type  than  any  evaluated  previously  in 
the  safety  analysis  report  is  not  being 
created  by  these  proposed  changes. 

3.  Involve  a  significant  reduction  in 
the  margin  of  safety.  While  a  relaxation 
of  the  axial  offset  operating  limits  is 
realized,  the  margin  of  safety  as  defined 
in  the  basis  for  any  Technical 
Specification  is  not  reduced  by  these 
proposed  changes;  the  margins  of  safefy 
are  preserved  by  the  imposition  of  a 
frequent  FQ  surveillance  requirement, 
by  effectively  reducing  the  limit  on 
measured  equilibrium  FQ  by  a 
conservative  nonequilibrium  factor. 
N(Z).  and  by  reload  verifications  of  the 


DNB.  linear  power  and  clad  integrify 
criteria. 

Therefore,  the  proposed  changes  meet 
the  criteria  specified  in  10  CFR  Part 
50.92(c)  and.  thus,  die  NRC  staff 
proposes  to  determine  that  the  proposed 
changes  involve  no  significant  hazards 
considerations,  and  that  operation  of  the 
facility  in  accordance  with  the  proposed 
changes  would  not  involve  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  The  Alderman  Library. 
Manuscripts  Department,  Universify  of 
Virginia,  Charlottesville.  Virginia  22901. 

Attorney  for  licensee:  Michael  W. 
Maupin.  Esq..  Hunton  and  Williams. 
P.O.  Box  1535,  Richmond,  Virginia  23212. 

NRC  Project  Director:  Herbert  N. 
Berkow 

Virginia  Electric  and  Power  Company. 
Docket  Nos.  50-338  and  50-339.  North 
Anna  Power  Station.  Units  No.  1  and  No. 
2,  Louisa  Counfy.  Virginia 

Date  of  amendment  request  March  30. 
1988 

Description  of  amendment  request 
The  proposed  changes  to  the  NA-1&2 
Technical  Specifications  (TS)  would  add 
incore  thermocouples  in  the  Accident 
Monitoring  Instnunentation  specified  in 
Tables  3.3-10  and  4.3-7.  The  proposed 
changes  are  in  accordance  with  the 
requirements  of  NUREG-0737.  Item 
II.F.2,  "Instrumentation  for  Detection  of 
Inadequate  Core  Cooling,"  and  NRC 
Generic  Letter  83-37,  "NUREG-0737 
Technical  Specifications."  Specifically, 
the  proposed  changes  would  add  incore 
thermocouples  to  the  NA-1&2  TS  Table 
3.3-10,  Accident  Monitoring 
Instrumentation  and  require  four 
thermocouples  per  core  quadrant  for 
operability  determination  while 
allowing  two  thermocouples  per 
quadrant  as  the  minimum  number  of 
operable  channels  for  operation.  Also, 
the  incore  thermocouples  would  be 
added  to  die  NA-1&2  TS  Table  4.3-7. 
Accident  Monitoring  Instrumentation 
Surveillance  Requirements,  requiring  a 
"Channel  Check"  on  a  monthly  basis 
and  a  "Channel  Calibration"  at  each 
refueling.  These  changes  conform  to  the 
NRC  sample  as  provided  in  Enclosure  3 
to  Generic  Letter  83-37,  pages  15  and  16. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  Part  50.92(c).  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  considerations  if 
operation  of  the  facilify  in  accordance 
with  the  proposed  amendment  would 
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not:  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  changes 
would  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequencefs]  of  an 
accident  previously  evaluated,  because 
the  change[8]  will  require  additional 
controls  and  surveillances  in  the 
operation  of  [NA-1&2]  and  [are]  in 
accordance  with  Generic  Letter  83-37 
and  NUREG-0737.  The  operability 
requirements  and  the  surveillance 
requirements  for  the  accident  monitoring 
instrumentation  have  not  been 
decreased  by  [these]  change[s]. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  identified,  because 
the  change[s]  will  require  additional 
controls  and  surveillances  in  the 
operation  of  [NA-1&2]  and  [are]  in 
accordance  with  Generic  Letter  83-37 
and  NUREG-0737.  The  proposed 
change[s]  [do]  not  involve  any 
alterations  to  plant  equipment  or 
procedures  which  would  introduce  any 
new  or  unique  operational  modes, or 
accident  precursors.  | 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety,  because  the  change[s] 
will  require  additional  controls  and 
surveillances  in  the  operation  of  [NA- 
1&2)  and  [are]  in  accordance  with 
Generic  Letter  83-37  and  NUREG-0737. 
The  results  of  the  accident  analyses 
performed  in  the  UFSAR  will  continue 
to  bound  operation. 

Therefore,  the  proposed  changes  meet 
the  criteria  specified  in  10  CFR  50.92(c) 
and,  thus,  the  NRG  staff  proposes  to 
determine  that  the  proposed  changes 
involve  no  significant  hazards 
considerations,  and  that  operation  of  the 
facilities  in  accordance  with  the 
proposed  changes  would  not  involve 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Board  of  Supervisors  Office, 
Louisa  County  Courthouse,  Louisa, 
Virginia  23093  and  the  Alderman 
Library,  Manuscripts  Department, 
University  of  Virginia.  Charlottesville, 
Virginia  22901. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  WilHams, 
P.O.  Box  1535,  Richmond.  Virginia  23212. 

NRC  Project  Director  Herbert  N. 
Bericow 


Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Suiry 
Power  Statioo,  Unit  Nos.  1  and  Z,  Suiry 
County.  Virginia 

Date  of  amendment  requests: 
December  11. 1986.  October  16. 1987  and 
February  24. 1988. 

Description  of  amendment  requests: 
In  accordance  with  the  requirements  of 
10  CFR  73.55.  the  Virginia  Electric  and 
Power  Company  submitted  amendments 
to  the  Physical  Security  Plan  for  the 
Surry  Power  Station,  Units  No.  1  and. 
No.  2  to  reflect  recent  changes  to  that 
regulation.  The  proposed  amendments 
would  modify  paragraph  3.]  of  Facility 
Operating  Licenses  No.  DPR-32  and 
DPR-37  to  require  compliance  wi^  the 
revised  Plan. 

Basis  forpmposedno  significant 
hazards  consideration  determination: 
On  August  4. 1988  (51  FR  27817  and 
27822),  the  Nuclear  Regulatory 
Conunission  amended  Part  73  of  its 
regulations.  "Physical  Protection  of 
Plants  and  Materials."  to  clarify  plant 
seciirify  requirements  to  afford  an 
increased  assurance  of  plant  safety.  The 
amended  regulations  required  that  each 
nuclear  power  reactor  licensee  submit 
proposed  amendments  to  its  security 
plan  to  implement  the  revised  provisions 
of  10  CFR  73.55.  The  licensee  submitted 
its  revised  Plan  on  December  11. 1986. 
October  16. 1987  and  February  24. 1988. 
to  satisfy  the  requirements  of  the 
amended  regulations.  The  Commission 
proposes  to  amend  the  licenses  to 
reference  the  revised  Plan. 

In  the  Supplementary  Materials 
accompanying  the  amended  regulations, 
the  Commission  indicated  that  it  was 
amending  its  regulations  "to  provide  a 
more  safefy  conscious  safeguards 
system  while  maintaining  the  current 
levels  of  protection"  and  that  the 
"Commission  believes  that  the 
clarification  and  refinement  of 
requirements  as  reflected  in  these 
amendments  is  appropriate  because 
they  afford  an  increased  assurance  of 
plant  safefy." 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  criteria  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  of  actions 
involving  no  significant  hazards 
considerations  and  example  of  actions 
involving  significant  hazards 
considerations  (51  FR  7750).  One  of 
these  examples  of  actions  involving  no 
significant  hazards  considerations  is 
example  (vii).  "a  change  to  conform  a 
license  to  changes  in  the  regulations, 
whe.re  the  license  change  results  in  very 
minor  changes  to  facility  operations 
clearly  in  keeping  with  the  regulations." 


The  changes  in  this  case  fall  within  the 
scope  of  ttie  example.  For  the  foregoing 
reasons,  the  Commission  proposes  to 
determine  that  the  proposed 
amendments  involve  no  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Swem  Library.  College  of 
William  and  Mary,  Williamsburg. 
Virginia  23185. 

Attorney  for  licensee:  Mr.  Michael  W. 
Maupin.  Hunton  and  Williams.  Post 
Office  Box  1535.  Richmond.  Virginia 
23213. 

NRC  Project  Director:  Herbert  N. 
Berkow 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
Counfy,  Virginia 

Date  of  amendment  requests:  March 
30,1988 

Description  of  amendment  requests: 
The  proposed  change  would  clarify 
Technical  Specification  (TS)  6.5.B.7, 
"Station  Operating  Records"  for  Surry 
Units  1  and  2.  Currently.  TS  6.5.B.7 
requires  that  the  primary  records  of 
inservice  inspections  performed, 
including  photographs  of  the  siuface  of 
those  weMs  inspected  by  a  visual  or 
surface  examination,  be  retained  during 
the  life  of  the  plant.  The  proposed 
change  would  clarify  the  requirement  to 
retain  the  radiographs  and  photographs 
when  taken  pursuant  to  the 
requirements  of  Section  XI  of  the  ASME 
Code. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facilify  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probabilify  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibilify  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safefy. 

The  licensee  has  reviewed  the 
proposed  change  in  accordance  with  the 
requirements  of  10  CFR  50.92  and  has 
determined  that  the  request  does  not      ' 
involve  significant  hazards 
considerations.  The  licensee's  analysis 
is  provided  below. 

This  proposed  change  to  the  Surry 
Technical  Specifications  has  been  reviewed 
pursuant  to  the  requirements  of  10  CFR  50.92 
and  it  has  been  determined  that  a  significant 


safety  haznr)  is  not  created.  Specifically,  the 
operation  of  Surry  Power  Station  with  the 
proposed  amendment[8]  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed 
amendment[s]  [do]  not  affect  plant  operation 
nor  [do  they]  alter  the  requirements  for 
inservice  inspection  methods,  scope,  or 
frequency.  Only  the  requirements  for 
retaining  records  are  clarified  in  [these] 
amendinent(s]. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed 
amendment[s]  [do]  not  affect  the  material  or 
physical  condition  of  the  station  systems, 
structures  or  components.  There  is  no  new  or 
different  kind  of  accident  created  since  the 
amendment|s]  [are]  a  clarification  of  previous 
requirements. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety.  The  proposed  amendment[s] 
[do]  not  affect  the  margin  of  safety  since 
there  is  no  redaction  in  the  requirements  to 
conduct  an  inservice  inspection  program,  in 
accordance  with  the  ASME  Section  XI  Code, 
the  augmented  inspection  requirements  of  the 
Technical  Specification  anti  the  ASL£ 
decisions. 

After  a  preliminary  review  of  the 
licensee's  analysis,  the  staff  agrees  with 
the  licensee's  conclusions  as  stated 
above,  llierefore,  the  staff  proposes  to 
determine  that  the  proposed 
amendments  do  not  involve  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Swem  Library.  College  of 
William  and  Mary,  Williamsburg. 
Virginia  23185. 

Attorney  for  licensee:  Mr.  Michael  W. 
Maupin,  Hunton  and  Williams.  Post 
Office  Box  1535,  Richmond,  Virginia 
23213. 

NRC  Project  Director:  Herbert  N. 
Berkow 

Yankee  Atomic  Electric  Company 
Docket  No.  50-029  Yankee  Nudear 
Po%ver  Statioii,  Franklin  Counfy, 
Massachusetts 

Date  of  application  for  amendment- 
April  4, 1988 

Description  of  amendment  request- 
The  proposed  amendment  would  make 
the  battery  charger  output  Technical 
Specification  for  Charger  No.  3  the  same 
as  for  chaigers  No.  1  and  No.  2.  This  is  a 
result  of  the  planned  replacement  of  old 
Battery  No.  3  with  a  new  upgraded 
battery. 

Basis  for  proposed  no  significant 
hazards  consideration  determinatioa: 
The  Commission  has  provided 
standards  for  determining  vt^ther  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  S0.92(c].  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
considerations  if  operation  of  the  facilify 
in  accordance  with  the  proposed 


amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probabilify  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee's  analyses  contained  in 
the  April  4, 1988  letter  states  the 
following: 

This  change  has  been  evaluated  and 
determined  to  involve  a  no  significant 
hazards  consideration.  As  such,  this 
proposed  change  does  not 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  new  upgraded  battery  and  charger 
perform  the  same  function  as  the  present 
components.  The  new  battery  has  added 
capability  to  power  all  the  existing  dc  loads 
and  future  loads,  if  needed.  The  new  charger 
has  adequate  capability  to  power  normal  dc 
loads  and  fully  recharge  the  new  battery, 
from  a  complete  discharge  state,  within  an 
acceptable  time.  The  installation  of  an 
upgraded  Battery  No.  3  and  charger  adds 
further  assurance  that  this  equipment  will 
perform  as  designed  and  thus  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  installation  of  an  upgraded  Battery  No. 
3  and  charger  will  enhance  the  capability  of 
the  DC  System,  since  on  a  loss  of  ac  all  safety 
and  nonsafety  dc  loads  could  be  powered  for 
a  substantially  longer  time.  The  impact  of  the 
new  larger  charger  on  the  existing  AC  System 
has  been  evaluated  and  found  within  the 
acceptable  limits.  The  change  of  the  new 
charger's  power  supply  enhances  the 
redundancy  of  the  DC  System  in  that  each 
battery  charger  will  be  fed  from  an 
independent  power  source.  The  installation 
of  an  upgraded  Battery  No.  3  and  charger  will 
enhance  the  capability  of  the  125  V  dc  Bus 
No.  3  to  perform  its  functions  and  thus  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  new  battery  and  charger  perform  the 
same  function  as  the  present  components, 
and  their  capabiUties  are  substantially  higher 
than  the  present  equipment  Since  this 
proposed  change  will  result  in  an  increase  in 
the  size  and  capabiUty  of  Battery  No.  3  and 
charger,  it  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Based  on  the  considerations 
contained  herein,  it  is  concluded  that 
there  is  reasonable  assurance  that 
operation  of  the  Yankee  plant, 
consistent  with  the  proposed  Technical 
Specifications,  will  not  endanger  the 
health  and  safefy  of  the  pobUc.  This 
proposed  change  has  been  reviewed  by 
the  Nuclear  Safefy  Audit  and  Review 
Committee. 


The  staff  has  reviewed  the  licensee's 
analysis  and  agrees  with  it.  Therefore, 
we  conclude  that  the  amendment 
satisfies  the  three  criteria  listed  in  10 
CFR  50.92.  Based  on  that  conclusion  the, 
staff  proposes  to  make  no  significant 
hazards  consideration  determination. 

Local  Public  Document  Room 
location:  Greenfield  Community  College, 
1  College  Drive,  Greenfield, 
Massachusetts  01301. 

Attorney  for  licensee:  Thomas  Dignan, 
Esquire,  Ropes  and  Gray,  225  Franklin 
Street.  Boston.  Massachusetts  02110. 

NRC  Project  Director:  Richard  H. 
Wessman 

PREVIOUSLY  PUBUSHED  NOnCES 
OF  CONSIDERATION  OF  ISSUANCE 
OF  AMENDMENTS  TO  OPERA'HNG 
UCENSES  AND  PROPOSED  NO 
SIGNIHCANT  HAZARDS 
CONSIDERA'nON  DETERMINA'HON 
AND  OPPORTUNFTY  FOR  HEARING 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Detroit  Edison  Company,  Docket  No.  50- 
341,  Fenni-2,  Monroe  Counfy,  Michigan 

Date  of  amendment  request  April  20, 
1988 

Brief  description  of  amendment-  The 
proposed  license  amendment  would 
change  Technical  Specification  Table 
4.3.1.1-1.  "Reactor  Protection  System 
Instrumentation  Surveillance 
Requirements."  to  delete  the  Daily 
Chaimel  Check  requirements  of  Note  (g) 
for  the  Average  Power  Range  Monitor 
Flow  Biased  Neutron  Flux  -  High  Scram 
Functional  Unit. 

Date  of  publication  ofindividaal 
notice  in  Federal  Roaster  April  29, 1988 
(53  FR  1547H^ 

Expiration  date  of  individual  notice: 
May  31. 1988 

Local  Public  Document  Room 
location:  Monroe  Counfy  Libraiy 
System,  3700  South  Custer  Road. 
Monroe,  Michigan  48161. 
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Pennsylvania  Power  and  Li^t 
Company.  Docket  Nos.  50-387  and  50- 
3tt  Susquehanna  Steam  Electric  Station. 
Units  1  and  2.  Luzeme  County, 
Pennsylvania  1 

Date  of  amendment  request  April  8, 
1988 

Brief  description  of  amendment 
request  The  proposed  amendment 
would  delete  reference  to  recirculation 
fans  2V418  A&B  and  fan  associated 
breakers,  and  add  fans  2V415  A&B  and 
the  associated  breakers  to  the  Teclmical 
Specifications. 

Date  of  publication  of  individual 
notice  in  Federal  Register  April  15, 1988 
(53  FR  12625) 

Expiration  date  of  individual  notice: 
May  16, 1988 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre, 
{Pennsylvania  18701. 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  UCENSE 

During  the  period  since  publication  of 
the  last  biweekly  notice,  tlie 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act},  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  wa^  filed 
following  this  notice.  | 

Unless  otherwise  indicated,  the' 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 


For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Docimient  Room, 
1717  H  Street,  NW.,  Washington.  DC. 
and  at  the  local  public  document  rooms 
for  the  particular  facilities  involved.  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects. 

Arizona  Public  Service  Company,  et  al.. 
Docket  No.  STN  50-528,  Palo  Verde 
Nuclear  Generating  Station.  Unit  1, 
Maricopa  County,  Arizona 

Dates  of  application  for  amendment 
January  21,  and  February  2, 1988 

Brief  description  of  amendment  The 
amendment  revises  Specification  3/ 
4.4.8.3  to  add  a  footnote  to  the 
applicability  of  the  Specification  for 
RCS  temperatures  between  255*  F  and 
295°  F.  The  amendment  also  clarifies  the 
surveillance  requirements  and  bases 
section  for  Specification  4.11.2.5  dealing 
with  the  monitoring  of  hydrogen  and 
oxygen  gases  in  the  waste  gas  holdup 
system  and  with  the  automatic  control 
features  of  the  system.  These  changes 
make  those  Specifications  consistent 
with  the  current  Specifications  for  Palo 
Verde,  Units  2  and  3. 

Date  of  issuance:  }Aa.yb,\96& 

Effective  date:  May  5, 1988 

Amendment  No.:  31 

Facility  Operating  License  No.  NPF- 
41:  Amendment  changed  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  9, 1988  (53  FR  7585).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  May  5, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library. 
Business  and  Science  Division,  12  East 
McDowell  Road,  Phoenix,  Arizona  85004 

Arizona  Public  Service  Company,  et  al.. 
Docket  No.  STN  50-529.  Palo  Verde 
Nuclear  Generating  Station.  Unit  2, 
Maricopa  County.  Arizona 

Date  of  application  for  amendment 
December  3, 1987,  and  supplemental 
documents  dated  December  2, 1987  and 
February  4, 1988. 

Brief  description  of  amendment  The 
amendment  revises  several  portions  of 
the  Technical  Specifications  to 
incorporate  changes  in  support  of  Cycle 


2  operation.  One  of  the  proposed 
changes  to  the  Technical  Specifications 
in  the  amendment  request,  relating  to 
Azimuthal  tilt  limits,  is  still  under 
review.  The  completion  of  review  for 
this  request  which  is  not  required  for- 
restart  of  Palo  Verde,  Unit  2,  is  pending 
on  receipt  of  the  additional  information. 

Date  of  issuance:  May  5, 1988 

Effective  date:  May  5, 1988 

Amendment  No.:  19 

Facility  (grating  License  No.  NPF- 
51:  Amendment  changed  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  27, 1968  (53  FR  2307). 
The  supplemental  letters  did  not  change 
the  initial  proposed  determination  of  no 
significant  hazards  consideration.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  May  5, 1986. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  PubUc  Library, 
Business  and  Science  Division.  12  East 
McDowell  Road.  Phoenix,  Arizona  65004 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318.  Calvait 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  applications  for  amendments: 
October  1, 1966  and  January  22, 1987,  as 
supplemented  on  February  16,  and 
February  26, 1988. 

Brief  description  of  amendments: 
These  amendments  (1)  Modify  the  Unit  1 
TS  Limiting  Condition  For  Operation 
3.3.3.2  for  incore  detectors  by  placing 
additional  restrictions  upon  operability 
above  those  that  were  required  for 
operation  duiring  the  previous  cycle 
(Cycle  8);  (2)  Change  the  surveillance 
periods  of  the  Units  1  and  2  TS 
Surveillane  Requirements  (SRs)  4.1.3.4.C 
(demonstration  of  full  length  control 
element  assembly  drop  time)  and 
4.3.3.2.b  (incore  detector  channel 
calibration)  from  at  least  once  per  18 
months  to  at  least  once  per  refueling 
interval,  where  a  refuleing  interval  shall 
be  defined  as  24  months;  (3)  Modify  the 
Units  1  and  2  TS  SR  4.7.11.1.1.f.3  for 
cycling  fire  suppression  water  system 
flow  path  valves  that  are  not  testable 
during  plant  operation;  and  4.7.11. 4.b.  for 
the  inspection,  reracking  and 
replacement  of  degraded  coupling 
gaskets  for  fire  hoses  inside 
containment  by  extending  their 
associated  surveillance  intervals  fiom  at 
least  once  every  18  months  to  at  least 
once  per  refueling  interval  (24  months); 
(4)  Renumber  the  Units  1  and  2  TS  SR 
4.7.11.1.1.1.3  as  4.7.11.1.1.g(2):  TS  SR 
4.7.11.1.1.g  as  4.7.11.1.1.g(l):  and  TS  SR 


4.7.11.1.1.f.4  as  4.7.11.1.1.f.3  and  change 
the  Units  1  and  2  TS  SRs  4.7.11.1.1.g  (fire 
suppression  system  flow  test),  4.7.11.2.b 
and  c  (spray  and  sprinkler  system 
functional  test),  and  4.7.11.4.C 
(containment  fire  hose  stations 
operability  and  hydrostatic  tests)  by 
making  administrative  changes  and 
more  restrictive  changes  to  the 
surveillance  requirements;  and  (5) 
Change  the  Units  1  and  2  TS  SR 
4.4.10.1.2,  "Augmented  Inservice 
Inspection  Program  for  Main  Steam  and 
Main  Feedwater  Piping,"  to  update  the 
required  ASME  Boiler  and  Pressure 
Vessel  Code,  Section  XI,  for  Class  2 
coiAponents,  from  the  1974  Edition  with 
Addenda  through  Summer  1975  to  the 
1983  Edition  with  Addenda  through 
Summer  1983.  In  addition  TS  SR 
4.4.10.1.2.a  would  be  deleted  and  TS  SR 
4.4.10.1.2.b  would  be  renumbered  as 
4.4.10.1.2  and  would  be  clarified  to 
reflect  a  new  10-year  inservice 
inspection  interval 

Date  of  issuance:  May  3, 1988 

Effective  date:  May  3, 1988 

Amendment  Nos.:  129  and  111 

Facility  Operating  License  Nos.  DPR- 
53  andDPR-69.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  28, 1967  (52  FR  2870) 
and  January  13, 1988  (53  FR  819)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  May  3, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick.  Maryland. 

Carolina  Power  ft  li^t  Cdmpany, 
Docket  No.  50-281,  H.  B.  Robinson 
Steam  Electric  Plant  Unit  No.  2, 
Darlington  County.  South  Carolina 

Date  of  application  for  amendment 
January  20, 1988 

Brief  description  of  amendment  This 
amendment  changes  Technical 
Specification  (TS)  Section  6.5.1.6.5  to 
s   increase  the  quorum  requirement  of  the 
Plant  Nuclear  Safety  Committee.  It  also 
includes  editorial  changes  in  TS  Section 
6.7.1. 

Date  of  issuance:  April  28, 1988 

Effective  date:  April  28, 1988 

Amendment  No.  117 

Facility  Operating  License  No.  DPR- 
23.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  24, 1988  (53  FR  5488) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  28, 1966. 

No  significant  hazards  consideration 
comments  received:  No 


Local  Public  Document  Room 
location:  Hartsville  Memorial  Library, 
Home  and  Fifth  Avenues,  Hartsville, 
South  Carolina  29535 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247.  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County.  New  Yoric 

Date  of  application  for  amendment 
February  14, 1983.  as  supplemented 
October  29, 1984,  August  14, 1985,  and 
January  3, 1966. 

Brief  description  of  amendment  The 
amendment  revises  the  Technical 
Specifications  concerning  refueling.  The 
change  consists  of  distributing  the 
original  specifications  into  three  groups 
which  apply  to  plant  conditions 
significant  to  movement  of  heavy  loads. 
In  addition,  requirements  are  added 
concerning  the  availability  of  the  RHR 
pumps  and  heat  exchangers  when  fuel  is 
in  the  reactor  vessel  and  the  reactor 
head  bolts  are  less  than  fully  tensioned. 

Date  of  issuance:  May  3, 1988 

Effective  date:  May  3, 1988 

Amendment  No.:  130 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  21, 1983  (46  FR 
43133)  and  renoticed  October  9, 1985  (50 
FR  41246)  and  March  26, 1986  (51  FR 
10455).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
May  3. 1968. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Duquesne  Light  Company,  Docket  Na 
50-334,  Beaver  Valley  Power  Station. 
Unit  Na  1,  Shippingport,  Pennsylvania 

Date  of  application  for  amendment 
November  12. 1987 

Brief  description  of  amendment  The 
amendment  revises  the  Technical 
Specifications  to  impose  revised  and 
additional  requirements  on  reactor 
coolant  system  pressure  isolation 
valves,  in  accordance  with  the  staffs 
Generic  Letter  67-06. 

Date  of  issuance:  April  25, 1988 

Effective  date:  April  25, 1988 

Amendment  No.  124 

Facility  Operating  License  No.  DPR- 
66.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  Decemhpr  ?«.  1967  (52  FR 
48892)  The  Commission's  related 
evaluation  of  the  amendment  is 


contained  in  a  Safety  Evaluation  dated 
April  25. 1968. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa. 
Pennsylvania  15001. 

Florida  Power  and  Light  Company,  et  aL, 
Docket  Nos.  50-335  and  50-389,  St  Luda 
Plant.  Unit  Nos.  1  and  2.  St  Lude 
County.  Florida 

Date  of  application  for  amendments: 
February  22, 1968,  as  supplemented 
April  20, 1988. 

Brief  description  of  amendments:  The 
amendment  replaced  the  organization 
charts  in  the  Technical  Specifications 
with  more  general  organizational 
requirements.  Various  title  changes 
were  also  made  to  the  Company  Nuclear 
Review  Board  members.  A  Technical 
Specification  was  added  which  required 
the  Operations  Supervisor  to  hold  a 
Senior  Reactor  Operator  license. 

Date  of  Issuance:  April  28, 1988 

Effective  Date:  April  28, 1988 

Amendment  Nos.:  93  and  29 

Facility  Operating  License  Nos.  DPR- 
67  and  NPF-16:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  23, 1968  (53  FR  9503) 
Additional  information  was  submitted 
by  letted  dated  April  20, 1988.  The 
additional  information  did  not  change, 
in  any  way,  the  staff's  initial  proposed 
determination  of  no  significant  hazards 
consideration.  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
April  28, 1968. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virgina  Avenue,  Ft.  Pierce, 
Florida  33450. 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251.  Turkey 
Point  Plant  Units  3  and  4,  Dade  Counfy, 
Florida 

Date  of  application  for  amendments: 
April  16, 1987 

Brief  description  of  amendments: 
These  amendments  deleted  the 
remaining  Sections  1.0  and  5.0  of  the 
Turkey  Point  Plant  Environmental 
Technical  Specifications  and  replaced 
them  with  an  Environmental  Protection 
Plan,  which  is  incorporated  by  reference 
in  the  licenses. 
Date  of  issuance:  April  25, 1988 
Effective  date:  April  25, 1988 
Amendment  Nos.  128  and  122 
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Facility  Operating  Licenses  Nos. 
DPR-31  andDPR-41:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  26, 1987  (52  FR  32202) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  an 
Environmental  Assessment  dated  April 
21, 1988  (53  FR  13204)  and  in  a  Safety 
Evaluation  dated  April  25, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Environmental  and  Urban 
Affairs  Library,  Florida  International 
University,  Miami,  Florida  33199. 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  Units  3  and  4,  Oade  County. 
Florida  j 

Date  of  application  for  amendments: 
February  19, 1988,  as  supplemented 
April  22, 1988. 

Brief  description  of  amendments: 
These  amendments  replaced  the 
organization  charts  in  the  Technical 
Specifications  with  more  general 
organizational  requirements.  In  addition, 
several  other  changes  to  Section  6  were 
made.  Those  include:  changing 
references  of  "Vice  President-Nuclear 
Operations"  or  "Group  Vice  President- 
Nuclear  Energy"  to  "Senior  Vice     i 
President-Nuclear"  in  six  different  \ 
places  in  the  TS;  clarification  of 
"immediate"  written  notification  to 
mean  "within  24  hours"  for  a  specific 
action  identified;  and  finally,  revision  of 
the  TS  pertaining  to  the  Company 
Nuclear  Review  Board  (CNRB)  to 
change  one  membership  from 
"Chairman:  Group  Vice  President  - 
Nuclear  Energy"  to  "Senior  Vice     ' 
President  -  Nuclear";  to  change  another 
membership  from  "Vice  President  - 
Nuclear  Operations"  to  "Vice  President 
-  Nuclear  Energy";  to  change  a  third 
membership  from  "Senior  Project 
Manager  -  Power  Plant  Engineering"  to 
"Manager  -  Power  Plant  Engineering"; 
and  to  not  require  a  vice-president  to  be 
the  CNRB  chairman.  By  letter  dated 
April  22. 1988.  the  licensee  withdrew  a 
portion  of  their  original  request  related 
to  the  deletion  of  ^e  requirement  for  the 
Operations  Superintendent  to  be  a 
Ucensed  Senior  Reactor  Operator.  This 
will  be  further  addressed  under  separate 
correspondence. 
Date  of  issuance:  April  28, 1988 
Effective  date:  April  28, 1988 
Amendment  Nos.  129  and  123 
Facility  Operating  Licenses  Nos. 
DPR-31  andDPR-41:  Amendments 
revise  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  23, 1988  (53  FR  9504). 
The  licensee's  letter  dated  April  22, 1988 


provided  stipplemental  information 
which  did  not  alter  the  staffs  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
April  28, 198& 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Environmental  and  Urban 
Affairs  Library,  Florida  International 
University,  Miami,  Florida  33199. 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251.  Turkey 
Point  Plant  Units  3  and  4.  Dade  County. 
Florida 

Date  of  application  for  amendments: 
April  4. 1988 

Brief  description  of  amendments:  The 
amendment  revised  Section  3.4.4  of  the 
Technical  Specifications  related  to  the 
component  cooling  water  system. 
Date  of  issuance:  April  29. 1986 
Effective  date:  April  29, 1988 
Amendment  Nos.  130  and  124 
Facility  Operating  Licenses  Nos. 
DPR-31  andDPR-41:  Amendments 
revised  the  Technical  Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes  (53  FR  12203  dated 
April  13. 1988).  That  notice  provided  an 
opportunity  to  submit  comments  on  the 
Commission's  proposed  no  significant 
hazards  consideration  determination. 
No  comments  have  been  received.  The 
notice  also  provided  for  an  opportunity 
to  request  a  hearing  by  May  13, 1968,  but 
indicated  that  if  the  Commission  makes 
a  final  no  significant  hazards 
consideration  determination  any  such 
hearing  would  take  place  after  issuance 
of  the  amendments. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  29, 1988. 

Local  Public  Document  Room 
location:  Environmental  and  Urban 
Affairs  Library,  Florida  International 
University,  Miami.  Florida  33199. 

Georgia  Power  Company,  Oglethorpe 
Power  Cocporatkm,  Muiddpal  Electric 
Authority  of  Geotgia,  Qty  of  Dalton, 
Georgia.  Docket  Na  8»^21.  Edwin  L 
Hatch  Nuclear  PUnt,  Unit  1,  Appling 
County,  Georgia 

Date  of  application  for  amendment 
December  21, 1987 

Brief  description  of  amendment  The 
amendment  modified  the  Technical 
Specifications  to  require  full  stroke 
testing  of  the  main  steam  isolation 
valves  in  accordance  with  the  ASME 
Code,  Section  XI. 

Date  of  issuance:  May  2, 1988 

Effective  date:  May  2. 1966 


Amendment  No.:  153 
.    Facility  Operating  License  No.  DPR- 
57:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Regbtw:  March  9, 1986  (53  FR  7592]  Tlie 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  May  2, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Appling  County  Public  Library. 
301  City  Hall  Drive,  Baxley.  Georgia 
31513 

GPU  Nuclear  Cofporatioa,  et  al..  Docket 
No.  50-288,  Three  Mile  Island  Nuclear 
Station,  Unit  No.  1,  Dauphin  County. 
Pennsylvania 

Date  of  application  for  amendment 
January  12. 1988 

Brief  description  of  amendment 
Revises  Technical  Specifications  to 
allow  storage  of  new  reactor  fuel  with 
enrichments  up  to  and  including  4.3 
weight  percent  U-235. 

Date  of  Issuance:  April  25, 1988 

Effective  date:  April  25, 1988 

Amendment  No.:  138 

Facility  Operating  License  No.  DPR- 
50.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  23, 1968  (53  FR  9505) 
The  Commission's  related  evaluation  of 
this  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  25, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  GoveiTmient  Publications 
Section,  State  Library  of  Pennsylvania, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg, 
Pennsylvania  17105. 

Gulf  States  Utilities  Company.  Docket 
No.  50-458,  River  Bend  SUtiim,  Unit  1 
West  Felidana  Parish,  Louisiana 

Date  of  amendment  request 
November  11, 1986  and  November  6, 
1987 

Brief  description  of  amendment  The 
amendment  modified  paragraph  2.D  of 
the  license  to  require  compliance  with 
the  amended  I^ysical  Security  Man. 
This  Plan  was  amended  to  conform  to 
the  requirements  of  10  CFR  73.55. 
Consistent  with  the  provisions  of  10  CFR 
73.55,  search  requirements  must  be 
implemented  within  60  days  and 
miscellaneous  amendments  within  180 
days  fit)m  the  effiective  date  of  this 
amendment. 

Date  of  issuance:  April  28, 1966 

Effective  date:  April  26, 1988 

Amendment  No.:  21 


Facility  Gyrating  License  No.  NPF- 
47.  The  amendment  revised  the  License. 

Date  of  initial  notice  in  Federal 
Register  March  23, 1986  (53  FR  9506) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  28, 1968. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-300.  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County 
Maine 

Date  of  application  for  amendment 
March  1, 1988 

Brief  description  of  amendment 
Revises  the  Technical  Specifications  to 
update  Figure  5.2-1  and  Figure  5.2-2  in 
Technical  Specification  5.2 
"Organizational"  to  reflect  a 
successional  change  in  the  offsite 
corporate  organization  and  associated 
changes  in  the  functional  reporting 
structure. 

Date  of  issuance:  April  26, 1988 

Effective  date:  April  26, 1988 

Amendment  No.:  104 

Facility  Operating  License  No.  DPR- 
38.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  23, 1988  (53  FR  9507) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  28, 1988. 

No  signficant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street.  P.O.  Box  367.  Wiscasset.  Maine 
04578. 

Nebraska  Public  Power  District.  Docket 
No.  50-296,  Cooper  Nuclear  Station, 
Nemaha  County.  Nebraska 

Date  of  amendment  request  April  16, 
1967  as  supplemented  by  letters  dated 
November  3, 1987  and  January  18, 1988. 

Brief  description  of  amendment  The 
amendment  changed  License  Condition 
Paragraph  2.C.3  to  require  compliance 
wiih  the  amended  Physical  Security 
Plan  as  amended  to  incorporate  the 
requirements  of  10  CFR  73.55.  Consistent 
with  the  provisions  of  73.55,  search 
requirements  must  be  implemented 
within  60  days  and  miscellaneous 
amendments  within  180  days  from  the 
effective  date  of  this  amendment. 

Date  of  issuance:  April  25, 1986 

Effective  date:  April  25. 1988 

Amendment  No.:  119 

Facility  Operating  License  No,  DPR- 
46.  Amendment  revised  the  license. 


Date  of  initial  notice  in  Federal 
Res^ter  March  23, 1986  (53  FR  9508) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
letter  to  Nebraska  Public  Power  District 
dated  April  25, 1986  and  a  Safeguards 
Evaluation  Report  dated  April  25. 1966. 

No  siginif leant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Auburn  Public  Library,  116 
15th  Street  Auburn.  Nebraska  68305. 

Nebraska  PubUc  Power  District.  Docket 
No.  50-296,  Cooper  Nuclear  Station. 
Nemaha  County.  Nebraska 

Date  of  amendment  request  October 
28, 1987,  as  modified  by  letter  dated 
February  22, 1966. 

Brief  description  of  amendment  The 
amendment  changes  the  Technical 
Specifications  to  revise  reactor  vessel 
pressure-temperature  limits  for  heatup 
and  cooldown,  normal  operation,  and 
pressure  testing. 

Date  of  issuance:  April  26, 1988 

Effective  date:  April  26, 1988 

Amendment  No.:  120 

Facility  Operating  License  No.  DPR- 
46.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  2, 1987  (52  FR  45889) 
The  February  22, 1988  submittal 
provided  additional  clarifying 
information  and  did  not  change  the 
finding  of  the  initial  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  26, 198& 

No  siginif  leant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Auburn  Public  Library,  118 
15th  Street,  Auburn.  Nebraska  66305. 

Omaha  Public  Power  District.  Docket 
No.  50-285.  Fort  Calhoun  Station.  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request  February 
8,1988 

Brief  description  of  amendment  The 
amendment  would  allow  the  licensee  to 
use  annual  average  (rather  tKan  real- 
time) meteorological  dispersion  factors 
to  calculate  doses,  and  corrects  and 
clarifies  some  parts  of  Technical 
Specifications  2.9.1  and  5.9.4.  However, 
the  requested  changes  for  removing 
instantaneous  release  and  removal  of 
the  radioactive  effluent  reports 
according  to  Regulatory  Guide  1.21  was 
not  approved  by  the  staff. 

Date  of  issuance:  May  4, 1988 

Effective  date:  90  days  from  the  date 
of  issuance. 

Amendment  No.:  113 


Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  23, 1986  (53  FR  9509) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  4, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street  Omaha,  Nebraska 
68102 

Pennsylvania  Power  and  Light 
Company,  Docket  No.  50-388 
Susquehanna  Steam  Electric  Station. 
Unit  2,  Luzerne  County,  Pennsylvania 

Date  of  application  for  amendment 
December  23, 1987 

Brief  description  of  amendment  Cycle 
3  Reload  changes  to  Technical 
Specifications. 

Date  of  issuance:  April  25, 1988 

Effective  date:  Prior  to  startup  for 
Cycle  3  operation 

Amendment  No.:  45 

Facility  Operating  License  No.  NPF- 
22.  This  amendment  revised  the 
Technical  Specifications  to  support  the 
fuel  reload  and  Cycle  3  operations. 

Date  of  initial  notice  in  Federal 
Register  January  27. 1988  (53  FR  2322) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  25, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street  Wilkes-Barre, 
Pennsylvania  18701. 

Portland  General  Electric  Company. 
Docket  No.  50-344.  Trojan  Nuclear  Plant 
Columbia  County.  Oregon 

Date  of  application  for  amendment 
February  4, 1988 

Brief  description  of  amendment  The 
amendment  revises  "Technical 
Specifications  Section  3/A.7.3, 
"Component  Cooling  Water  System"  to 
be  consistent  with  "spht-train" 
operation. 

Date  of  issuance:  May  3, 1988 

Effective  date:  May  3, 1986 

Amendment  No.:  141 

Facilities  Operating  License  No.  NPF- 
1:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  23, 1986  (53  FR  9511). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  3, 196& 
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No  Significant  hazards  consideration 
comments  recieved:  No. 

Local  Public  Document  Room 
location:  Portland  State  University 
Library.  731  S.  W.  Harrison  St.  Portland 
Oregon  97207 

NRC  Project  Director  George  W. 
Knighton 

Soutfaani  Caliloniia  Edison  Company,  et 
al..  Docket  No.  50-206,  San  Onofre 
Nuclear  Genarating  Statioa,  Unit  No.  1. 
San  Diego  County,  California  T 

Date  of  application  for  amendment: 
October  15, 1986 

Brief  description  of  amendment  The 
amendment  revises  the  allowable 
control  rod  drop  time  form  2.7  seconds 
to  2.44  seconds  to  be  consistent  with  the 
safety  analysis  for  the  facility. 

Date  of  issuance:  April  28, 1988 

Effective  date:  This  license 
amendment  is  elective  the  date  of 
issuance  and  must  be  fully  implemoited 
no  later  than  30  days  from  date  of 
issuance.  | 

Amendment  No.:  100  ' 

Provisional  Operating  License  No, 
DPR-13.  Amencfaient  revised  the  1 
Technical  Specifications.  I 

Date  of  initial  notice  in  Federal 
Register  March  23, 1988  (53  PR  9515) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  28,  igea 

No  significant  hazards  consideration 
comments  received:  No  comments.  -, 

Uxal  Public  Document  Room       I 
location:  General  Library,  University  of 
California,  Post  OfBce  Box  19557,  Irvine. 
California  92713. 


Virguna  Electric  and  Power  Company,  et 
al..  Docket  Nos.  50-338  and  5IK339.  North 
Anna  Power  Station,  Unite  No.  1  and  No. 
2.  Louisa  Coonty,  Virginia 

Date  of  application  for  amendments: 
March  17, 1968 

Brief  description  of  amendments:  The 
amendments  revise  the  NA-142  TS, 
Section  6,  Administrative  Controls  to 
reflect  mafor  reorganizational  changes 
in  the  offsite  and  onsite  corporate 
structure  of  Virginia  Electric  and  Power 
Company.  The  changes  (in  total)  are  in 
conformance  with  either  Generic  Letter 
86-08  (Removal  of  Organizational  Charts 
from  Technical  Specifications)  or  more 
closely  with  the  most  current  version  of 
the  Westinghouse  Standard  Technical 
Specifications,  which  appropriately  i 
apply  to  NA-1A2. 

Date  of  issuance:  April  28, 1988 

Effective  date:  April  28, 1986 

Amendment  Nosj  99  and  86 

Facility  Operating  License  Nos.  NPF-4 
andNPP-7.  Amendments  revised  the 
Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Register  March  28, 1988  (53  FR 10006) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  April  28, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
locations:  Board  of  Supervisors  Office, 
Louisa  County  Courthouse,  Louisa, 
Virginia  23093,  and  the  Alderman 
Library,  Manuscripts  Department. 
University  of  Virginia,  Charlottesville, 
Virginia  22901. 

Virginia  Electric  and  Power  Company. 
Docket  Nos.  50-280  and  50-281,  Smry 
Power  Station,  Unit  Nos.  1  and  2,  Suiry 
County,  Virginia. 

Date  of  application  for  amendments: 
March  17, 1968 

Brief  description  of  amendments:  ITie 
amendments  revise  the  Surry  Units  1&2 
Technical  Specifications,  Section  6, 
Administrative  Controls  to  reflect  major 
reorganizational  changes  in  the  offsite 
and  onsite  corporate  structure  of 
Virginia  Electric  and  Power  Company. 
The  changes  (in  total)  are  in 
conformance  with  Generic  Letter  86-06 
(Removal  of  Organizational  Charts  from 
"Technical  Specifications)  and  also  with 
the  most  current  version  of  the 
Westinghouse  Standard  Technical 
Specifications,  which  appropriately 
apply  to  SPS-1&2. 
Date  of  issuance:  April  28, 1966 
Effective  date:  April  26, 1968 
Amendment  Nos.:  119  and  119 
Facility  Operating  License  Nos.  DPR- 
32andDPR-37:  Amendmento  revised  die 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  28, 1968  (53  FR  10003). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  28. 196& 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  UCENSE  AND  FINAL 
DETERMINA'ncm  OF  NO 
SIGNfflCANT  HAZARDS 
CCmSIDERATION  AND 
OPPORTUNITY  FOR  HEARING 
(EXIGENT  OR  EMERGENCY 
CIRCUMSTANCES) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 


amendments  that  the  application  for  the 
amendment  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30^ay  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hazards  Consideration 
Determination  and  Opportunity  for  a 
Hearing.  For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity  for 
public  comment  or  has  used  local  media 
to  provide  notice  to  the  public  in  the 
area  surrounding  a  licensee's  facility  of 
the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideratian. 
The  Commission  has  provided  a 
reasonable  opportunity  for  ^  pobUc  to 
comment,  using  its  best  efforts  to  make 
available  to  the  pnbUc  means  of 
communication  for  the  public  to  respond 
quickly,  and  in  the  case  of  telephone 
comments,  the  comments  have  been 
recorded  or  transcribed  as  appropriate 
and  the  licensee  has  been  informed  of 
the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  Ucensed  power  level,  the 
Commission  may  not  have  bad  an 
opportimity  to  provide  for  public 
comment  on  its  no  significant  hazards 
determination.  In  such  case,  the  Ucense 
amendment  has  been  issued  without 
opportunity  for  comment.  If  there  has 
been  some  time  for  public  comment  but 
less  than  30  days,  the  Commission  may 
provide  an  opportunity  for  public 
comment  If  comments  have  been 
requested,  it  is  so  stated.  In  either  event 
the  State  has  been  consulted  by 
telephone  whenever  possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amembnent 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 


The  Commission  has  applied  the 
standards  of  10  CFR  90 A  aod  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
doctmients  related  to  this  action. 
Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  bidicated,  the 
Commission  has  determined  tiiiat  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  16  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CTR  S1.12(b)  and  has 
made  a  determination  based  on  that 
assessment  it  is  so  indicated. 

For  further  details  witti  respect  to  the 
abtion  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicaied.  AH  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Ihiblic  Document 
Room,  1717  H  Street  NW.,  Washington, 
DC,  and  at  the  local  public  document 
room  for  the  particular  facility  involved. 

A  copy  of  Items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendments.  By  June 
17. 1988.  the  licensee  may  file  a  request 
for  a  hearing  with  respect  to  issuance  of 
the  amendment  to  the  subject  facility 
operating  license  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  petition  Cor  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  ^e  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  tfie 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 


As  required  by  10rCFR2714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  aod  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  pennilted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  Interest  In 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  wdiich  may  be 
entered  in  the  procee^ng  on  the 
petitioner's  interest  iW  petition  eluMild 
also  identify  tiie  specific  aspecUs)  of  the 
subject  Butter  of  the  proceeding  as  to 
which  petitioner  wislies  to  interveBe. 
Any  person  who  has  JSled  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  nay  amcnid  the 
petition  without  reqneatiqg  leave  of  the 
Board  up  to  fifteen  (15)  days  piior  to  the 
first  prehearing  conferaoce  acbedoiad  in 
the  proceeding,  but  aach  ao  amended 
petition  musl  aatiafy  dte  apedflcity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  sapplem«it  to  the  petition  to 
intervene  whidi  must  indvde  a  list  of 
the  contentions  which  are  sought  to  be 
htigated  in  the  matter,  and  die  bases  for 
each  contention  set  forth  widi 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  sudi  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to, 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidmce  and  cross-examine 
witnesses. 

Since  the  Commission  has  made  a 
final  determination  that  the  emendment 
involves  no  Mgnificant  hazards 
consideration,  if  a  hearing  is  requested, 
it  will  not  stay  the  effectiveness  of  the 
amendment.  Any  hearing  held  would 
take  place  while  the  amendment  is  in 
effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 


be  delivered  to  the  Commisuoo's  Public 
Document  Room.  1717  H  Street  NW., 
Washingtoa.  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Conmiission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
(600)  325-6000  (in  Missouri  l-(OOO)  342- 
6700).  The  Western  Union  operator 
shodd  be  given  Datagram  Identification 
Number  3737  and  tlie  following  message 
addressed  to  [Project  Director): 
petitioner's  name  and  telephone 
number  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Fedaial  Ragieter  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  Geoeral 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  ameodad  petitions. 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board,  tiiat 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.7l4(aMlNi)- 
(v)  and  2.714(d). 

Washington  Public  Power  Supply 
System  Docket  No.  B0-S97,  Washington 
Nuclear  Pn^ect  No.  2.  Benton  County, 
Wellington 

Date  of  application  for  ameadment 
February  6. 1988 

Brief  description  of  amtatdnttnt  The 
amendflient  revised  Techninal 
Specification  3/4.6.1.8,  "DryweU  and 
Suppression  Chamber  Purge  System,"  to 
allow  up  to  a  total  of  100  hours  of 
purging  in  the  current  366  days  period. 
Telephone  authorization  was  granted  on 
an  emergency  basis  on  February  5  and 
confirmed  by  letter  dated  February  10, 
1986. 

Date  of  issuance:  May  5. 1968 

Effective  date:  February  6, 1988 
through  April  9, 1088 

Amendment  Noj  56 

Facility  (grating  License  No.  NPF- 
21:  Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No.  Ilie  Commission's 
related  evaluation  of  the  aowndnient 
finding  of  emergency  circumstances, 
consultation  with  tt:^  State  of 
Washington,  and  final  determination  of 
no  significant  hazards  consideration  are 
contained  in  a  Safety  Evaluation  dated 
May  5, 1988. 
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Attorney  for  licensee:  Nicholas 
Reynolds,  Esq..  Bishop,  Cook,  Purcell 
and  Reynolds.  1400  L  Street  NW., 
Washington.  DC  20005-3502 

Local  Public  Document  Room 
location:  Richland  Public  Library.  Swift 
and  Northgate  Streets,  Richland, 
Washington  99352. 

NRC  Project  Director:  George  W. 
Knighton 

Dated  at  Rockville.  Maryland,  this  12th  day 
of  May.  1988. 

For  the  Nuclear  Regulatory  Commission 
Walter  Butler, 

Acting  Director,  Division  of  Reactor  Projecta- 
I/U.  Office  of  Nuclear  Reactor  Regulation 
[Doc.  88-10977  Filed  5-17-88;  8:45  am] 

HUJNQ  CODE  TSMMt-O 


[Dockal  No*.  50-603  and  50-604] 

All  Chemical  leotope  Enrictunent  inc. 
(AlChemlE);  Receipt  of  Antitrust 
information 

In  accordance  with  section  105c  of  the 
Atomic  Energy  Act  of  1954,  as  amended. 
All  Chemical  Isotope  Enrichment,  Inc. 
(AlChemlE]  submitted  combined 
construction  permit/operating  license 
apphcations  to  construct  and  operate 
two  facilities  for  the  purpose  of 
enriching  stable  isotopes  for  medical, 
industrial  and  research  applications  on 
a  world-wide  basis.  AlChemlE  plans  to 
use  gas  centrifuge  machines  Obtained  as 
surplus  &om  the  Department  of  Energy. 
Although  the  machines  were  designed 
and  built  for  enriching  uranium, 
AlChemlE  does  not  intent  to  use  them 
for  this  purpose. 

AlChemlE  is  headquartered  in  Oak 
Ridge,  Tennessee  where  one  facility,  the 
Centrifuge  Plant  Demonstration  Facility 
(CPDF),  is  located.  AlChemJE  plans  to 
lease  this  facility  from  the  Department 
of  Energy.  The  second  plant  is 
scheduled  to  be  build  in  Oliver  Springs, 
Tennessee. 

The  antitrust  information 
accompanying  AlChemlE's  application 
is  available  for  review  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  DC 
20555.  Any  person  who  wishes  to 
express  views  pursuant  to  the  antitrust 
issues  raised  in  the  instant  application, 
should  submit  said  views  within  sixty 
(60)  days  of  the  initial  pubUcation  of  this 
notice  in  the  Federal  Riegister  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention:  Chief, 
Policy  Development  and  Technical 
Support  Branch.  Office  of  Nuclear 
Reactor  Regulation. 


For  the  Nuclear  Regulatory  Commissioo. 
Cadi  O.  Tbamas. 

Chief  Policy  Development  and  Technical 
Support  Branch.  Program  Management, 
Policy  Development  ondAnalytia  Staff, 
Office  of  Nuclear  Reactor  Regulation. 

[PR  Doc.  88-11114  filed  5-17-88;  8:45  am] 


[Docket  Na  50-293] 

Boston  Cdieon  Co,  PNgrIm  Nuclear 
Power  Station;  Exemptton 

Boston  Edison  Company  (tlie  licensee) 
is  the  holder  of  Facility  Operating 
License  No.  DPR-35  which  authorizes 
operation  of  Pilgrim  Nuclear  Power 
Station  (the  facility)  at  steady-state 
reactor  power  levels  not  in  excess  of 
1998  megawatts  thermal.  The  license 
provides,  among  other  things,  that  it  is 
subject  to  all  rules,  regulations  and-- 
Orders  of  the  Nuclear  Regulatory 
Commission  (the  Commission  or  NRC) 
now  or  hereafter  in  effect.  The  facility 
consists  of  a  boiling  water  reactor 
located  at  the  licensee's  site  in 
Plymouth,  Massachusetts.  The  facility  is 
currently  shutdown  for  refueling  and 
modifications. 

n 

Section  50.54(q)  of  10  CFR  Part  50 
requires  a  licensee  authorized  to  operate 
a  nuclear  reactor  te  follow  and  maintain 
in  effect  emergency  plans  which  meet 
the  standards  of  10  CFR  50.47(b)  and  the 
requirements  of  Appendix  E  to  10  CFR 
Part  50.  Section  IV.F.3  of  Appendix  E 
requires  that  each  licensee  at  each  site 
shall  exercise  with  offsite  authorities 
such  that  the  State  and  local 
government  emergency  plans  for  each 
operating  reactor  site  are  exercised 
biennially,  with  full  or  partial 
participation  by  States  with  local 
governments,  within  the  plume  exposure 
pathway  Emergency  Planning  Zone 
(EPZ). 

The  NRC  may  grant  exemptions  from 
the  requirements  of  the  regulations 
which,  pursuant  to  10  CFR  50.12(a)  are: 
(1)  Authorized  by  law,  will  not  present 
an  undue  risk  to  the  public  health  and 
safety,  and  are  consistent  with  the 
common  defense  and  security,  and  (2) 
present  special  circiunstances.  Section 
50.12(a)(2)(v)  of  10  CFR  describes  the 
special  circumstances  in  that  the 
exemption  would  provide  only 
temporary  relief  firom  the  applicable 
regiilation  and  the  licensee  has  made 
good  faith  efforts  to  comply  with  the 
regulation. 

m 

By  letter  dated  September  17, 1987,  the 
Ucensee  requested  a  one-time  exemption 


from  the  schedular  requirements  of 
section  IV.F.3.  of  Appendix  E.  The  last 
biennial  emergency  preparedness 
exercise  was  a  full  participation 
exercise  conducted  at  die  Pilgrim 
Nuclear  Power  Station  on  September  5, 
1985.  The  licensee  requested  that  an 
exemption  be  granted  to  aUow  the  next 
biennial  exercise  to  be  deferred  from 

1987  to  the  second  quarter  of  1988. 
The  licensee  stated  that  the 

Commonwealth  of  Massachusetts,  the 
local  governments  within  the  EPZ  and 
Sie  two  emergency  reception  center 
communities  were  in  the  process,  with 
the  assistance  of  the  licensee,  of 
implementing  numerous  improvements 
in  their  offsite  emergency  preparedness 
programs.  These  improvements  included 
revision  of  the  emergency  plans  of  the 
local  governments  and  the 
Commonwealth,  the  development  of 
associated  procedures,  the  development 
and  implementation  of  training 
programs  for  officials  and  emergency 
personnel,  and  the  upgrading  of 
Emergency  Operation  Centers.  The 
licensee  expected  the  work  to  continue 
through  early  1988.  The  licensee 
informed  the  NRC  that  in  view  of  the 
extensive  ongoing  efforts,  the 
Commonwealth  and  the  local 
governments  indicated  that  they  were 
not  able  to  fully  participate  in  an 
exercise  during  calendar  year  1987. 

On  December  16, 1987,  the  Nuclear 
Regulatory  Commission  published  a 
Federal  Register  notice  approving  the 
exemption  stipulating  that  the  exercise 
be  conducted  prior  to  June  30, 1988.  By 
letter  dated  April  14, 1988,  the  licensee 
requested  an  extension  of  the  June  30, 

1988  exemption  deadline  to  permit 
conduct  of  the  exercise  prior  to  the  end 
of  198&  The  licensee  stated  that 
substantial  progress  has  been  made  to 
improve  emergency  preparedness  since 
the  orignial  exemption  request  however, 
the  extensive  emergency  planning 
efforts  have  taken  longer  than 
anticipated.  The  licensee  has  requested 
an  extension  of  the  exemption  for  the 
same  special  circimistances  as  existed 
at  the  time  of  the  original  exemption 
request. 

Boston  Edison  is  assisting  the 
Commonwealth  and  the  local  authorities 
in  the  improvement  of  their  emergency 
response  programs.  These  efforts  have 
included  an  updated  evacuation  time 
estimate  study  and  traffic  management 
plan,  a  study  to  identify  public  shelters 
for  protecting  the  beadi  population,  and 
the  identification  of  and  provision  for 
the  special  needs  and  transportation 
dependents  i>opulations  within  the  EPZ. 
The  Commonwealth  has  forwarded 
drafts  of  the  emergency  plans  for  the 


five  EPZ  towns  and  two  reception  center 
communities  to  FEMA  for  informal 
technical  review.  The  licensee  states 
that  preparation  of  emergency  plan 
implementing  procedures  is  in  process; 
draft  procedures  have  been  approved 
for  one  of  the  towns.  A  new  training 
program  for  offsite  emergency  response 
personnel  has  been  developed  and 
training  is  being  conducted.  These 
efforts  are  extensive  and  the  licensee 
•states  they  will  not  be  ready  for  an 
exercise  until  late  1988. 

Onsite  emergency  preparedness  has 
been  evaluated  by  the  NRC  during 
inspections  and  exercises  including  the 
most  recent  onsite  exercise  conducted 
on  December  9, 1987.  The  1987  exercise 
included  partial  participation  by  the 
Commonwealth.  The  NRC  inspection 
report  for  the  1987  exercise  documented 
that  Boston  Edison's  emergency 
response  actions  were  adequate  to 
■provide  protective  measures  for  the 
health  and  safety  of  the  public.  The  NRC 
inspection  Rndings  and  Uie  licensee's 
training  drills  provide  assurance  that  the 
licensee  has  maintained  a  satisfactory 
capability  to  respond  to  an  emergency 
at  Pilgrim. 

Since  the  last  full  participation 
biennial  exercise  at  Pilgrim  (in 
-September  1985),  the  Commonwealth 
has  participated  on  a  limited  basis  with 
the  licensee  in  the  December  1986 
exericse,  the  quarterly  onsite  drills  in 
1987  and  the  December  1987  exercise. 
The  March  and  June  1987  drills  also 
included  limited  participation  by  several 
of  the  towns  within  the  EPZ.  The  towns 
within  the  EPZ  have  also  cooperated  in 
the  full  scale  siren  test  conducted  by 
FEMA  in  September  1986.  The 
Commonwealth  has  also  participated  in 
full  participation  exercises  at  the 
Yankee  Nuclear  Power  Station  in  Jime 
1986  and  at  the  Vermont  Yankee 
Nuclear  Generating  Station  on 
December  2, 1987. 

IV 

The  requested  exemption  extension  is 
a  temporary  one  and  is  necessary 
because  ongoing  emergency 
preparedness  efforts  will  not  be 
completed  before  late  1988.  The  licensee 
has  made  a  good  faith  effort  to  comply 
with  the  regulation  by  assisting  in  the 
ongoing  improvements  to  the 
Commonwealth  and  local  offsite 
emergency  response  programs.  The 
extensive  efforts  required  to  upgrade  the 
offsite  plans,  implement  the  changes  and 
conduct  training  precluded  the  conduct 
of  a  meaningful  and  effective  full 
participation  exercise  before  June  30. 
1988.  liiis  situation  constitutes  the 
special  circumstances  described  in  10 
CFR  50.12(a)(2)(v).  In  granting  the 


Federal  Register  /Vol.  53jNah99v7  \Wednetday,  h^fay  18.  loafr /J-Nolicis 


17805 


original  exemption,  the  NRC  stated  its 
belief  that  the  public  health  and  safety 
would  be  better  served  by  the  conduct 
of  a  full  participation  exercise  following 
the  completion  of  efforts  to  improve  the 
Commonwealth  and  local  government 
emergency  response  programs.  The 
emergency  preparedness  efforts  are  still 
not  complete,  thus,  the  NRC  continues  to 
believe  that  a  full  participation  exercise 
should  await  completion  of  the  planning 
efforts. 

The  Pilgrim  plant  is  presently 
shutdown.  The  determination  whether 
to  restart  the  Pilgrim  plant  will  involve 
an  evaluation  by  the  NRC  of  the  status 
of  the  resolution  of  the  emergency 
planning  issues  identified  by  FEMA.  The 
safety  of  the  resimiption  of  plant 
operation  will  be  addressed  by  the  NRC 
staff  before  restart  is  approved. 

For  these  reasons,  the  Commission 
has  thus  determined  that,  pursuant  1o  10 
CFR  50.12,  the  exemption  extension 
requested  by  the  licensee's  letter  dated 
April  14, 1988,  as  discussed  above,  is 
authorized  by  law,  will  not  present  an 
undue  risk  to  the  public  health  and 
safety,  and  is  consistent  with  the 
common  defense  and  security. 

Accordingly,  the  Commission  hereby 
approves  the  following  exemption: 

The  Pilgrim  Nuclear  Power  Station  is 
exempt  from  the  requirements  of  10  CFR  50, 
Appendix  E.  Section  IV.F.3  for  the  conduct  of 
an  offsite  full  participation  emergency 
preparedness  exercise  in  calendar  year  1987, 
provided  that  this  exercise  be  conducted 
prior  to  the  end  of  1988. 

Pursuant  to  10  CFR  51.32,  the 
Commission  had  determined  that  the 
granting  of  this  Exemption  extension 
would  have  no  significant  impact  on  the 
environment  (52  FR  46693,  December  9, 
1987).  A  copy  of  the  licensee's  request 
for  exemption  extension  dated  April  14, 
1988  is  available  for  public  inspection  at 
the  Commission's  PubUc  Document 
Room,  1717  H  Street  NW.,  Washington, 
DC  and  at  the  Plymouth  Public  Library, 
11  North  Street  Plymouth, 
Massachusetts  02360.  Copies  may  be 
obtained  upon  written  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects  I/II. 

This  Exemption  extension  is  effective 
upon  issuance. 

Dated  at  Rockville,  Maryland,  this  llth  day 
of  May  1988. 

For  the  Nuclear  Regulatory  Commission. 
Walter  R.  Butter, 

Acting  Director,  Division  of  Reactor 
Projects— I/II,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  88-11115  Filed  5-17-88:  8:45  am] 
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[Docket  No.  50-335-OLA] 

Florida  Power  and  Ught  Co.,  (St  Lucie 
Plant,  Unit  No.  1);  Asslgnmsnt  of 
Atomic  Safety  and  Uceneing  Appeal 
Board 

Notice  is  hereby  given  that  in 
accordance  with  the  authority  conferred 
by  10  CFR  2.787(a),  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Appeal 
Panel  has  assigned  the  following  panel 
members  to  serve  as  the  Atomic  Safety 
and  Licensing  Appeal  Board  for  this 
operating  license  amendment 
proceeding: 

Thomas  S.  Moore,  Chairman 
Alan  S.  Rosenthal 
Howard  A.  Wilber 

Dated:  May  11, 1988. 
C.  lean  Shoemaker, 
Secretary  to  the  Appeal  Board. 
[FR  Doc.  88-11141  Filed  5-17-88;  8:45  am] 
BILUtM  COOe  79S0-01-M 


[Docket  No*.  50-321  and  50-366] 

Georgia  Power  Co.  et  al.;  Issuance  of 
Amendments  to  FacHity  Operating 
Licensee 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission]  has  issued 
Amendment  No.  154  to  Facility 
Operating  License  No.  DPR-57,  and 
Amendment  No.  92  to  Facility  Operating 
License  No.  NPF-5  issued  to  Georgia 
Power  Company,  Oglethorpe  Power 
Corporation,  Municipal  Electric 
Authority  of  Georgia,  and  City  of 
Dalton,  Georgia  (the  Ucensee],  which 
revised  the  Technical  SpeciHcations  for 
operation  of  the  Edwin  I.  Hatch  Nuclear 
Plant,  Units  1  and  2  (the  facility)  located 
in  Appling  County,  Georgia.  The 
amendments  were  effective  as  of  the 
date  of  issuance. 

The  application  for  the  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act],  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for  Prior 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
November  12, 1986,  (51  FR  41036].  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  related  to  the 
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action  and  has  ooDchided  that  an 
environmental  impact  statement  is  not 
wairanted  becane  there  will  be  no 
environmental  iaqiact  attribatable  to  the 
actioa  beyond  that  wiach  has  been 
predicted  and  described  in  the 
Commission's  Final  Environmental 
Statement  for  the  facility  dated  October 
1972.  (53  FR 16803} 

For  farther  details  widi  respect  to  the 
action  see:  (1)  The  ^)plication  for 
amendment  dated  Septeinber  9, 1986.  as 
snpplemented  May  8  and  December  15, 
1987,  (2)  Admendment  Na  154  to  license 
No.  DPR-57.  (3)  Amendment  No.  92  to 
license  No.  NPF-5,  (4)  the  Commission's 
related  Safety  Evaluation,  and  (5)  the 
Environmental  Assessment  dated  May 
4. 198&  All  of  these  items  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room 
1717  H  Street  NW.,  Washiiqitan.  DC 
and  at  the  Apphag  County  Public 
Libraiy,  301  City  Hall  Drive,  Baxley. 
Georgia  31513. 

A  copy  of  items  (2),  (3).  [4],  and  [5) 
maybeobtamed^wnieqiiest  i 

addressed  to  the  U.S.  Nuclear  ! 

Regulatory  Conunission,  Washmgton. 
DC  20555.  Attention:  Director,  Division 
of  Reactor  Projects  I/n. 

Dated  at  Rockville.  Kfaiylaiid.  tlat  12th  day 
of  May  19B8. 

For  the  Nuclear  Regulatory  CommuBion. 
Lawreao*  P.  Crackar. 
no/ect  Manager,  Project  Directorate  n~3. 
Division  of  Reactor  Profectt-J/IL 
[FR  Doc  88-lllie  Filed  &-17-8«  8:45  am] 


[Docket  No*.  50-275  and  50-323] 

Padfie  6m  and  Electrtc  Co^ 
Coiwideratton  of  laauanca  of 
Amandmanta  to  Facility  Opaiatliiji 
LJcanaaa  and  Opportunity  for  I  laarlng 

Th«Uiuted  States  Nuclear  Regulatny 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  licenses  Nos.  DPR-80 
and  DPR-82.  issued  to  the  Pacific  Gas 
and  Electric  Company  (the  licensee),  for 
operation  of  the  DiaUo  Canyon  Nudear 
Power  Plant  Units  Nos.  1  and  2.  located 
in  San  Luis  Obispo  County,  California. 

In  accordance  with  the  licensee's 
application  for  amendments  dated 
January  22. 1988  (reference  LAR  88-02), 
the  amendments  would  change  the 
surveillance  test  frequency  in  the 
Technical  Specifications  of  the  turbine 
stop  valves,  control  valves  and  intercept 
valves  associated  with  turbine 
overspeed  protection.  Surveillance 
testing  of  these  valves  is  necessary  to 
assure  the  performance  of  their  safety 
function  in  protecting  against  the 


consequences  of  a  tuifame  miasile 
ejection  accident  Specificatty.  the 
surveillance  teat  freqnency  woald  be 
changed  bom  raoatUy  to  qnarteiely. 

fttor  to  jasaaacecfdie  proposed 
Ucense  amendments,  Ike  Caauaiaaian 
will  have  made  fim&igs  reqnired  by  the 
Atomic  Energy  Act  (rf  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  June  17, 1968.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendbneots  to  the 
subject  facility  operating  licenses  and 
etny  person  whoae  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  riiaO  be 
filed  in  aocordanoe  widi  the 
Commission's  "Rules  of  ftactice  for 
Domestic  licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  ior  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commiasion  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commiasioa  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearii^  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  paticularity  the  intereat  of  the 
petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  Hie  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  natiu'e  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  die 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirement  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 


slnn  file  a  supplement  to  the  petition  to 
intervene,  which  must  inchide  a  Vst  of 
the  oontentions  tfiat  are  soq^it  to  be 
litigated  in  tt«  matter  and  Ihie  bases  for 
eadi  contention  set  fbrft  with 
reasonri>le  specificity.  Contentions  shall 
be  lionted  to  matters  within  the  scope  of 
the  CMBendmenta  under  consideration.  A 
petitioner  wbo  fails  to  file  such  a 
supplement  wfaidi  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  wiD  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  die  proceediitg,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intra^^ene,  and  have  die  opportunity  to 
participate  fally  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U^ 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Sb-eet  NW.. 
Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10]  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  promptly  so  inform  the 
Commission  by  a  toU-free  telephone  call 
to  Western  Union  at  1-800-325-8000  (in 
Missiouri  1-800-342-6700).  ITie  Western 
Union  operator  should  be  given 
Datagram  identification  Number  3737 
and  the  lollowing  message  addressed  to 
Geoige  W.  Knighton:  (petitioner's  name 
and  telephone  number);  (date  petition 
was  mailed};  (plant  name);  and 
(publication  date  and  page  number  of 
this  Federal  Regbtar  notice).  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  die  General  Counsel  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Richard 
R.  Locke,  Esq.,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San  Francisco, 
California  94120  and  Bruce  Norton,  Esq., 
c/o  Pacific  Gas  and  Electric  Company, 
P.O.  Box  7442,  San  Francisoo,  California 
94120. 

Nontimeiy  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  to  10 
CFR  2.714(a)(l)(iHv)  asnd  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 


'amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 
For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  22, 1988, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  1717  H  Sti-eet.  NW.,  Washington. 
DC.  20555,  and  at  the  California 
Polytechnic  State  University  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  May,  1988. 

For  the  Nuclear  Regulatory  Commission. 
George  Knighton, 

Director,  Project  Directorate  V,  Division  of 
Reactor  Projects  III,  IV,  V  and  Special 
Projects. 

[FR  Doc.  88-11117  Filed  5-17-«8:  8:45  am] 

'BILUNG  CODE  7S90-01-M. 

[Docket  Nos.  50-344 

Portland  General  Electric  Co.; 
Consideration  of  Isauance  of 
Amendmenta  to  Facility  Operating 
Licensea  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
.to  Facility  Operating  License  No.  NPF-1 
Issued  to  Portland  General  Electric 
Company  (the  licensee),  for  operation  of 
the  Trojan  Nuclear  Power,  located  in 
Columbia  County,  Oregon.  The  request 
for  amendment  was  submitted  by  letter 
dated  March  1, 1988. 

The  proposed  amendment  would 
eliminate  the  uranium  (U-235)  fuel 
enrichment  limit  on  reactor  fuel 
assemblies,  and  would  permit  the 
storage  of  fuel  with  a  maximum 
enrichment  of  4.5  weight  percent  U-235 
in  the  new  fuel  storage  racks.  The 
licensee  is  already  authorized  to  store 
fuel  assemblies  of  up  to  4.5  weight 
percent  U-235  in  die  spent  fuel  storage 
racks. 

Before  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  June  17, 1988,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license,  and 
any  person  whose  interest  may  be 
afiected  by  this  proceeding  and  who 


wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  must  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition,  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  must  set 
forth  with  paticularity  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  do  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  die 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene.  A 
person  who  has  filed  a  petition  for  leave 
to  intervene  or  who  has  been  admitted 
as  a  party  may  amend  the  petition 
without  requesting  leave  of  the  Board  up 
to  fifteen  (15)  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendments  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 


present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Sti-eet  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  prompUy  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  1-800-325-6000  (in 
Missiouri  1-800-342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
George  W.  Knighton:  petitioner's  name 
and  telephone  numben  date  petition 
was  mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Leonard  A.  Girard, 
Esq.,  Portland  General  Electric 
Company,  121  SW.  Salmon  Sti-eet. 
Portiand,  Oregon  97204,  attorney  for  the 
licensee. 

Nontimeiy  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  asnd  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  1, 1988,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  DC., 
and  at  the  Portiand  State  University 
Library,  731  SW.  Harrison  Street. 
Portland,  Oregon  97207. 

Dated  at  Rockville.  Maryland,  this  5th  day 
of  May,  1988. 

> 
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For  the  Nuclear  Regulatoiy  CommiMum. 
George  W.  Knighton, 

Director,  Project  Directorate  V,  Division  of 
Reactor  Projects  in.  rv.  V  and  Special 
Projects. 

[FR  Doc.  88-11118  Filed  5-17-tt:  8:45  am] 
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Radiology  and  Nodeer  MadtetM,  Inc; 
Order  SuapondinB  Uceiwe  and  Order 
To  Show  Cause  Wliy  License  Should 
Not  Be  Revoked  (Effective 
limnedtately) 

I 

Radiology  and  Nuclear  Medicine,  Inc., 
Tulsa,  Oklahoma,  (licensee]  is  the 
holder  of  Byproduct  Mtfterials  License 
No.  35-12120-02  issued  by  the  Nuclear 
Regulatory  Commission  (NRC/ 
Commission)  on  November  30. 1963.  The 
last  amendment,  Amendment  No.  3,  to 
the  license  was  issued  on  August  27, 
1987.  The  license  is  due  to  expire  on 
November  30, 1986.  The  license 
authorizes  the  licensee  to  (a)  conduct 
speciiied  diagnostic  procedures,  (b)  use 
iodine-131  for  the  treatment  ol 
hyperthyroidism  and  cardiac 
dyshmction.  and  (c)  use  a  dose 
calibrator  reference  standard. 

n 

On  April  14, 1986.  the  Region  IV  staff 
performed  an  initial  inspection  at  the 
licensee's  facility,  2325  South  Harvard. 
Suite  e07-A.  Room  101,  Tulsa. 
Oklahoma.  Previous  attempts  to  inspect 
the  licensee  were  onsuccessful  due  to 
two  previons  moves  and  inactivity  of 
licensee.  As  a  result  of  the  April 
inspection,  a  Notice  of  Violation  (NOV] 
was  sent  to  the  licensee  on  June  4. 1986. 
The  NOV  cited  the  licensee  for  failure  to 
maintain  area  survey  records;  failure  to 
equip  personnel  with  the  Ucensee's 
dosimetry:  failure  to  conduct  anp^fi^l 
acciuracy  tests,  quarterly  linearity  tests, 
and  daily  constancy  checks  on  the  dose 
calibrator  failure  to  calibrate  the  survey 
meter  failure  to  have  certain  documents 
posted;  failure  to  have  procedures  for 
safely  opening  packages  in  which 
licensed  material  is  received;  failure  to 
conduct  leak  testing  on  a  sealed  source; 
and  failure  to  maintain  quarterly 
inventory  records  of  the  calibration 
source.  The  letter  transmitting  the  NOV 
also  requested  that  the  Ucensee  describe 
actions  to  improve  the  effectiveness  of 
management  controls  and  perform  and 
report  on  a  close-out  survey  of  flie 
licensee's  previous  facility  in  Pryor, 
Oklahoma.  The  Ucensee's  response  to 
the  NOV,  dated  August  28, 1986. 


included  corrective  actioo  to  specifically 
replace  the  dose  calibrator.  Ilie  NRC 
indicated  to  the  licensee  by  a  telephone 
call  on  September  23, 1960  and  letter 
dated  September  23. 1986  that  licensee's 
response  was  inadequate  as  to  the 
closeout  survey  of  its  Pryor,  Oklahoma 
facility  and  in  addressing  improvement 
in  management  control  of  the  program. 
The  response  to  diis  second  letter  was 
received  on  October  13. 1S86  and 
acknowledged  by  the  NRC  on  November 
18,1986. 

On  February  1, 198a  NRC  received  an 
allegation  concerning  impropo' 
activities  being  conducted  by  the 
licensee.  On  March  24. 1988,  a  Region  IV 
inspector  inspected  the  licensee's 
facility.  During  the  inspection,  the 
following  apparent  violatioas  and 
deviation  were  discovered:  Failure  to 
equip  personnel  (e.g..  Dr.  Forsythe]  with 
dosimetry  (a  repeat  violations];  failure 
to  maintain  personnel  dosimetry 
records,  failure  to  conduct  annual 
accuracy  tests,  qHarteriy  linearity  tests, 
and  daily  constancy  checks  on  the  dose 
calibrator  (a  repeat  violation]:  failure  to 
calibrate  the  survey  meter  (a  repeat 
violation):  faUure  to  have  certain 
documents  posted  (a  repeat  violation]; 
failure  to  conduct  leak  testing  on  a 
sealed  source  (a  repeat  violation); 
failure  to  perform  quarterly  inventory 
for  the  calibration  source  (a  repeat 
violation):  failure  to  conduct  surveys  of 
imrestricied  areas;  failure  to  perform 
activity  measurements  of  raiihoisotopes 
administered  to  patients,  and  failure  to 
replace  the  dose  calibrator  which  had 
become  inoperable  during  the  period. 
April  14. 1986  to  August  28, 1986.  a 
deviation  from  licensee's  committed 
corrective  action  outline  in  letter  dated 
August  28. 1896.  Several  of  the 
violations  are  repeats  from  the  April 
1986  inspection  and  have  remained 
uncorrected  since  the  1986  inspection.  A 
Confirmatory  Action  Letter  was  issued 
on  April  1, 1968  to  confirm,  among  other 
things,  the  licensee's  agreement  to 
suspend  nuclear  medicine  activities 
until  NRC  concurred  on  the  resumption 
of  licensee's  operations. 

Since  the  issuance  of  the 
Confirmatory  Action  Letter  five 
attempts  were  made  to  reach  Ehr. 
Forsythe  by  telephone  to  discuss  the 
status  of  licensed  activities.  Messages 
left  with  the  licensee's  secretary  or 
message  recorder  were  not  returned.  On 
April  24, 1988,  a  certified  letter  (receipt 
requested]  was  sent  inviting  the  licensee 
to  an  enforcement  conference  scheduled 
for  May  5, 1988.  The  licensee  received 
that  letter  on  May  2, 1986.  The  letter  also 
requested  the  licensee  contact  the 
Region  IV  office  by  12:00  noon.  May  4. 
1988,  to  confirm  his  attendance  at  the 


enforcement  conference  or  arrange  for  a 
different  mutually  acceptable  time.  In 
addition,  the  letter  informed  the  licensee 
that  in  the  absence  of  attendance  at  the 
enfofoeoient  conference  or  contacting 
the  hSC  to  arrange  a  di^rent  antually 
acceptable  time  saA  date,  NRC  would 
proceed  to  issue  the  appUcable 
enforcement  action  which  might  involve 
the  formal  suspension  of  the  license.  The 
licensee  did  not  respond  by  the  May  4, 
1988  deadline.  Tlie  NRC  again  attempted 
to  contact  Dr.  ForayAe  by  telephone  on 
May  5, 1988  to  confirm  the  licensee's 
attendance  at  the  enforcement 
conference.  Dr.  Foresythe  neither 
responded  to  the  telephone  message 
requesting  he  call  the  NRC  nor  attended 
the  enforcement  conference  on  May  5, 
1988. 

m 

Based  on  the  NRC  inspection  of 
March  24, 1988.  that  resulted  in  the 
identification  of  numerous  violations, 
several  of  which  were  uncorrected  since 
the  1986  inspection  and  the  licensee's 
failure  to  replace  the  inoperable  dose 
calibrator,  a  deviation  from  his 
commitment  to  replace  the  dose 
calibrator  in  response  to  the  June  4, 
1986,  NOV,  Ae  licensee  has 
demonstrated  an  onwillingness  to 
comply  with  regulatory  requirements 
and  safe  work  practices,  llie  Ucensee 
has  been  unresponsive  to  our  repeated 
requests  to  discuss  issues  associated 
with  the  Ucense.  Such  performance 
cannot  be  tolerated.  Therefore,  I  lack  the 
requisite  reasonable  assurance  that  the 
licensee  will  comply  with  Commission 
requirements  in  the  ftiture.  I  have 
determined  that  the  pubUc  health, 
safety,  and  interest  require  that  the 
License  No.  35-12120-02  should  be 
formally  suspenxled.  I  have  fiirther 
determined  that,  pursuant  to  10  CFR 
2.201(c],  no  prior  notice  is  required  and. 
pursuant  to  10  CFR  2.202(f).  that  the 
suspension  should  be  immediately 
effective  pending  further  Order. 

IV 

In  view  of  the  fcHegoing  and  pursuant 
to  sections  81. 161b.  161c  161i,  leio,  and 
182  of  the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commissicm's 
regulations  in  10  CFR  {  2J2D2,  and  10  CFR 
Part  35,  it  is  hereby  ordered,  effective 
iouBediately.  that 

A.  Pending  further  Oder  activities 
authorized  under  License  No.  35-12120- 
02  are  hereby  suspended  and  the 
Ucensee  shall  not  receive  or  use 
byproduct  material. 

B.  Within  2  days  of  the  date  of  this 
Order,  the  Ucensee  shaU  place  all 
Ucensed  material  in  its  possession  in 


locked  storage  or  traosfBr  soch  material 
tp  an  authorized  radpieoL 

a  Within  10  days  of  the  date  (rf  this 
Order,  the  Ucensee  shall  provide,  in 
writing  to  the  Re^oB  IV.  office 
information  regarding  the  disposition  of 
all  Ucensed  material  poifpsted  at  the 
time  that  this  Order  was  issued. 

D.  The  Ucensee  shall  show  cause,  in 
accordance  with  Section  V  of  this  Order, 
why  License  No.  35-12120-02  should  not 
be  revoked. 

The  Re^onal  Administrator,  Region 
rv,  may  in  writing,  relax  or  rescind  any 
of  the  above  provisions  in  section  IV 
upon  demonstration  of  good  cause  by 
the  Licensee. 


Pursuant  to  10  CFR  2.202(b),  tfie 
Ucensee  may  show  cause  why  this 
Order  shotild  not  have  been  issued  and 
why  its  Ucense  should  not  be  revoked 
by  filing  a  written  ansvrer  under  oa^  or 
affinnation  within  TO  days  of  the  date  of 
issuance  of  this  Order,  setting  fortfi  the 
matters  of  fact  and  law  oti  whid}  the 
Ucensee  relies.  The  Hoensee  may  answer 
this  Order,  as  provided  in  10  CFR 
2.202(d),  by  consenting  to.  die  provisions 
specH^ad  in  section  IV  above.  Upon 
consent  of  the  Ucensee,  to  the  provisions 
set  forth  in  section  IV  of  tliia  Onler,  or 
upon  the  Ucensee's  faifaue  to  file  an 
answer  witUn  the  specified  ttane,  the 
provisions  specified  in  seictioa  IV  above 
shaU  be  final  without  hvHier  Order. 

VI 

Pursuant  to  10  CFR  2J2ai2(b).  the 
Ucensee  or  any  other  persmi  adversely 
affected  by  this  Order  oiay  request  a 
hearing  within  20  days  of  this  Older. 
Any  answer  to  this  Order  or  request  for 
hearing  shaU  be  suboiitted  to  the 
Director,  Office  of  Enforcement  U.& 
Nuclear  Regulatory  Coomiission, 
Washington.  DC  20565.  Copies  also  shall 
be  sent  to  the  Assistant  General 
Counsel  for  Enforcement.  Office  of  the 
General  Counsel,  at  the  same  address 
and  to  the  Re^onal  Administrator,  NRC 
Region  IV.  611  Ryan  Plasa  Drive,  Suite 
1000.  ArUagton.  Texas  7801L  If  a  person 
other  than  the  Ucensee  isqnests  a 
hearing,  that  person  shaU  set  forth  widi 
particularity  the  manner  in  which  the 
petitioner's  interest  is  adversely  afiiected 
by  this  Order  and  should  addreiM  the 
criteria  set  forth  in  10  CFR  2.714(d).  An 
answer  to  diis  order  or  a  request  for 
hearing  shall  not  stay  the  inunediate 
effectiveness  of  this  order. 

If  a  heariog  is  requMted.  the 
Commission  wiU  issue  ao.Order 
designatiqg  the  tiiae  and  place  of  any 
hearing,  if  a  hearing  is  held,  the  issue  to 
be  considered  »i  such  «  hearing  shall  be 
whether  this  Order  should  be  sustained. 
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For  dw  Nedear  Regslatary  CoBuniisiao. 
Dated  at  RockviUe,  Maryland.  tM«  10th  of 
MaylWS. 

lames  M.  Taykir. 

Deputy  ExacuUveDinctor  for  Regiaaal 
Operatioas. 

[FR  Doc.  68-11119  Filed  S-17-88;  8:45  em] 
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[Docket  No.  50-206] 

Southern  CaHfomla  Ediaon  Co.  and 

San  DIS0O  Om  and  Boelrie  Co,  San 

Onofiar 

UnltNa1;( 

of  AmandBMnt  to  PravWonal 

Operating  Ucansa  and  Opportunity  for 


llie  U£.  Nuclear  Regolatory 
Commission  (die  Commissioo)  is 
considering  isnaoce  of  an  amoidment 
to  Provisicaal  Operating  License  No. 
DPR-13  issued  to  Southem  Caltfonia 
Edison  Convany.  et  al  (the  licensee), 
for  operation  of  San  Onofae  Nadear 
Generatiog  Station.  Unit  Na  1.  located 
in  San  Diego  Coanty.  Callfoniia.  The 
request  for  anwndment  was  subnntted 
by  letter  dated  April  IS.  19BB. 

The  proposed  amendment  is  a  request 
to  revise  sections  2. 3i,  and  4  of  the 
Appendix  A  Technical  Specifications  to 
be  consistent  with  a  replacement 
upgrade  of  the  San  Onofre  Nuclear 
Generadog  SUdoo.  Unit  1  (SONGS  1) 
Nuclear  Instnunentatioo  System  (NI8). 
The  modification  would  consist  oifa 
complete  replacement  of  the  NIS 
detectors,  cabling,  and  signal  processing 
equipment  Certain  existing  output 
devices  and  cable  routing  mrould  be 
retained.  The  Ucensee  stated  that  the 
proposed  revisions  to  the  technical 
specifications  woald  asatne  appcopriate 
limiting  conditions  for  operation  and 
surveillance  reqolrementa  for  the 
upgraded  NIS.  The  safety  analyses  of 
transients  and  accidents  are  reviewed  in 
the  application.  Because  the  new  NIS 
detectors  are  not  syauaetiical  widi 
respect  to  the  reactor,  a  revised  dropped 
control  rod  analysis  is  presented  which 
is  the  analysis  most  a£feded  by  the 
upgraded  nuclear  instrumeotation 
system. 

Prior  to  issuance  of  the  proposed 
Ucense  amendment  the  Commission 
will  have  made  find'ogi'  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  June  18, 1988.  the  Ucensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendhnent  to  the 
subject  provisional  operating  licoise. 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 


wishes  to  participate  as  a  party  In  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearii^  and 
petitions  for  leave  to  Intervene  shaU  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  licensing  Proceedii^''  in  10 
CFR  Part  2.  If  s  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Coamiission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  «nU  Issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularly  the  interest  of  the 
petitioner  hi  the  proceeding,  and  how 
that  interest  may  be  effected  by  dw 
results  of  die  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
foUowing  factors:  (1)  The  nature  of  the 
petitioner's  ri^  under  die  Act  to  be 
made  a  party  to  die  proceeding;  (2)  die 
nature  and  extent  of  die  petitioner's 
property,  financial,  or  other  interest  in 
die  proceeding;  and  (3)  die  possible 
effect  of  any  order  wrhich  may  be 
ente-^d  in  die  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspectsCs)  of 
the  subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leeve  of  the 
Board  up  to  fifteen  (15)  day*  prior  to  the 
first  preheering  conference  scheduled  in 
the  proceeding,  but  audi  an  amended 
petition  must  satisfy  tlie  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shaU  file  a  supplement  to  this  petition  to 
intervene  which  must  include  a  Hst  of 
the  contentions  which  are  sought  to  be 
Utigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  widi 
reasonable  specificity.  Contentions  shaU 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  fite  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  wiU  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  beomne 
parties  to  the  proceeding,  subject  to  any 
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limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing.  indudLog  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  deUvered  to  the  Commission's  PuUic 
Document  Room,  1717  H  Street.  NW.. 
Washington.  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Conunission  l^  a 
toll-free  telephone  call  to  Western 
Union  at  l-(800]  325-6000  (in  Missouri 
l-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  George 
W.  Knighton:  petitioner's  name  and 
telephone  number  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel— White  Flint,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  and  to  Charles 
R.  Kocher,  Assistant  General  Counsel 
and  James  Beoletto,  Esq.,  Southern 
California  Edison  Company,  P.O.  Box 
800,  Rosemead.  California  91770, 
attorneys  for  the  licensee. 

Nontimely  fiUngs  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/ or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714{aMl)(i)-{v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  pubUc 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  witii  10  CFR  50.91  and  50,92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Conunission's  Public 
Document  Room.  1717  H  Street.  NW.. 
Washingtoa  DC.  and  at  the  General 
Library,  University  of  California,  P.O. 
Box  19557.  Irvine.  California  82713. 


Dated  at  Rockville,  Maryland,  this  12th  day 
of  May.  196& 

For  The  Nuclear  Regulatory  Commission. 
Robert  B.  Samwocth. 

Acting  Pro/ect  Director.  Project  Directorate  V, 
Division  of  Reactor  Projecta — til,  IV,  Vand 
Special  Projects. 
[FR  Doc.  88-11120  Filed  5-17-88;  8:45  am] 
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[Docket  Na  50-397] 

Washington  PubUc  Pow«r  Supply 
Systam;  Conaidaratlon  of  laauanca  of 
Ainandinant  to  Faculty  Oparating, 
Ucanaa  and  Opportunity  for  Haaring 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
21  issued  to  Washiiigton  Public  Power 
Supply  System  (the  licensee),  for 
operation  of  Washington  Nuclear 
Project  2  located  in  Benton  County, 
Washington.  The  request  for  amendment 
was  submitted  by  letter  dated  March  18, 
1988  (Reference  GOZ-88-065]. 

The  proposed  amendment  would 
change  Technical  Specification  section 
4.8.2.1,  "D.C.  Sources  Surveillance 
Requirements."  Subsection  d.  of  that 
section  specifies  the  discharge  amperage 
profiles  which  must  be  achievable  for 
the  DC  batteries  to  be  declared 
operable.  The  proposed  amendment 
would  revise  those  discharge  amperage 
profiles.  This  change  is  being  made 
because  review  of  design  documents 
indicated  an  inconsistency  with  the 
Technical  Specifications.  Battery  load 
profiles  were  recalcidated  to  provide  the 
revised  values. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  June  17, 1988,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license,  cmd 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Request  for  a  hearing  and 
petitions  for  leave  to  intervene  must  be 
filed  in  accordance  with  the 
Commission's  "Rule  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board 
Panel  will  rule  on  the  request  and/or 


petition,  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  must  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  ou  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect8(8)  of 
the  subject  matter  of  the  proceeding  as 
to  which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  am  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
htigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
withnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  PubUc 
Document  Room.  1717  H  Street.  NW.. 
Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 


ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  of  the  petitioner  prompUy 
so  inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
(800)  325-6000  (in  Missouri  l-(800)  342- 
8700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  George  W.  Knighton: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed;  plant 
,  name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel— Rockville,  U.S.  Nuclear 
Regulatory  Conunission.  Washington, 
•  DC  20055,  and  the  Mr.  Nicholas  S. 
Reynolds,  Esq.,  Bishop,  Cook,  Purcell 
and  Reynolds,  1400  L  Street,  NW., 
Washington,  DC  20005-3502  and  Mr.  G. 
E.  Doupe,  Esq.,  Washington  Public 
Power  Supply  System,  P.O.  Box  968, 
3000  George  Washington  Way, 
Richland,  Washington  99532,  attorneys 
for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
'absent  a  determination  by  the 
Commission,  the  presiding  officer  of  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714  {a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  hearig  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  of  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Sb«et.  NW.. 
Washington.  DC.  and  at  the  Richland 
City  Library,  Swift  and  Northgate 
Streets,  Richland,  Washington  99352. 

Dated  at  Rockville,  Maryland,  this  6th  of 
May,  1988. 

For  the  Nuclear  Regulatory  Commission. 
George  W.  Knighton. 

Director,  Project  Directorate  V,  Division  of 
Reactor  Projects— III.  IV,  Vand  Special 
Projects,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  88-11121  Filed  5-17-88;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-24642] 

HIinga  Undar  tha  PubUc  Utility  Holding 
Company  Act  of  1935  ("Act") 

May  12. 1988. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
appUcation(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
June  6, 1988  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549,  and  serve  a  copy  on  the 
relevant  applicant(s)  and/or 
declarant(s)  at  the  addre8s(e8)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate]  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  apphcation(s)  and/ 
or  declaration(8),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Northeast  Utilities,  et  al.  (70-7501) 

Northeast  Utilities  ("NU"),  174  Brush 
Hill  Avenue,  West  Springfield. 
Massachusetts  01089,  a  registered 
holding  company,  and  Western 
Massachusetts  Electric  Company 
("WMECO"),  174  Brush  Hill  Avenue, 
West  SpringiReld,  Massachusetts  01089, 
Holyoke  Water  Power  Company 
("HWP"),  Canal  Stieet,  Holyoke. 
Massachusetts  01040,  The  Connecticut 
Light  and  Power  Company  ("CL&F'), 
Northeast  Utilities  Service  Company 
("NUSCO"),  Northeast  Nuclear  Energy 
Company  ("NNECO"),  and  Rocky  River 
Realty  ("RRR"),  all  of  107  Selden  Street, 
Berlin,  Connecticut  06037,  subsidiaries 
of  NU,  (collectively.  "Declarants")  have 
filed  a  declaration  pursuant  to  sections 
6(a),  7,  and  12(b)  of  the  Act  and  Rule  45 
thereunder. 

By  three  prior  Commission  orders,  the 
overall  short-term  borrowing  authority 


for  the  Declarants  was  limited,  through 
December  31, 1988,  to:  NU-$60  million; 
CL&P-$300  million;  WMECO-$75 
million;  Holyoke-$10  million;  NNECO- 
$50  million.  RRR-$10  million;  NUSCO- 
$40  million  (December  24, 1986,  February 
10. 1987  and  December  4, 1987;  HCAR 
Nos.  24282,  24316  and  24516).  Subject  to 
that  authority,  the  Declarants  now  seek 
authority  to  issue  short-term  notes 
pursuant  to  a  proposed  revolving  credit 
agreement  ("Credit  Agreement")  under 
which  each  Declarant  may  borrow  and 
reborrow  up  to  $50  million,  at  any  time 
and  fiom  time  to  time,  up  to  an 
aggregate  of  $50  million  for  all 
Declarants.  The  Credit  Agreement  will 
be  entered  into  with  a  syndicate  of 
regional  commercial  banks  ("Banks"), 
for  which  The  Connecticut  Bank  and 
Trust  Company,  N.A.  is  acting  as  agent 
("Agent").  In  addition,  NU  requests 
authority  to  guaranty  the  payment     ' 
obligations  under  the  Credit  Agreement 
of  NUSCO,  NNECO.  and  RRR. 

The  term  of  the  Credit  Agreement  will 
be  three  years,  with  a  right  for  the 
Declarants,  with  the  consent  of  all 
Banks,  to  extend  the  term  on  a  year-by- 
year  basis  up  to  a  maximum  of  seven 
years.  All  borrowings  under  the  Credit 
Agreement  will  be  short-term 
borrowings  of  six  months  or  less  and 
will  be  on  a  revolving  basis.  The 
borrowings  will  be  evidenced  by  a  note 
delivered  to  each  Bank  executed  on 
behalf  of  each  borrower,  for  the  amount 
of  that  Bank's  commitment.  Each  loan 
will  bear  interest  according  to  the  type 
of  loan  selected,  which  may  be  either  a 
LIBOR  Loan  of  1,  2. 3,  or  6  montii 
maturity,  or  a  Prime  Rate  Loan  of  up  to 
90  days,  each  type  of  loan,  as  defined  in 
the  Credit  Agreement. 

Consolidated  Natural  Gas  Company,  et 
al.  (70-7516) 

Consolidated  Natural  Gas  Company 
("Consolidated"),  a  registered  holding 
company,  and  its  subsidiaries,  CNG 
Coal  Company,  CNG  Energy  Company, 
CNG  Research  Company,  CNG  Trading 
Company,  Consolidated  Natural  Gas 
Service  Company,  Inc.,  The  Peoples 
Natural  Gas  Company,  all  of  the 
foregoing  located  at  CNG  Tower, 
Pittsburgh,  Pennsylvania  15222-3199; 
CNG  Development  Company,  One  Park 
Ridge  Center,  P.O.  Box  15746,  Pittsburgh, 
Pennsylvania  15244;  CNG  Producing 
Company,  One  Canal  Place,  Suite  3100, 
New  Orleans,  Louisiana  70130;  CHG 
Transmission  Corporation  445  West 
Main  Street,  Clarksburg,  West  Virginia 
26301;  Hope  Gas  Inc.,  National  Center 
West,  Clarksburg,  West  Virginia  26301; 
The  East  Ohio  Gas  Company,  The  River 
Gas  Company,  1717  East  Ninth  Street. 
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develand.  CAiio  44115;  and  West  Ohio 
Gas  Company,  504  Coknial  Building. 
Lima.  Ohio  45802  (collectively 
"Subsidiary  Conqwnies"),  have  filed  an 
applicatioii-declaratiaD  pursuant  to 
sectioDs  (Hal  7.  g(a).  10  and  12(b)  of  the 
Act  and  Rules  43.  45  and  50(aK5) 
thereunder. 

Consolidated  prcqioaes,  for  intra- 
system  financings  throu^  June  15, 1969. 
to  issue  and  sell  up  to  $400  Bullion  of 
either  domestic  commercial  paper  and/ 
or  Euro-commercial  paper  to  dealers 
pursuant  to  an  exception  fnan 
competitive  bidding.  To  die  extent  it 
becomes  impractical  to  issue 
commercial  paper,  Consolidated 
proposes  to  issue  and  sell  up  to  $400 
million  unsecured  short-torn  notes  to 
banks.  If  not  needed  for  back-tq*  at 
commercial  paper,  a  bank  line  id  $175 
million  of  unsecured  short-term  notes 
could  also  be  used  to  finance  gas 
storage  inventories  and  other  working 
capital  requirements  of  the  Subsidiary 
Companies. 

It  is  also  proposed  that:  (1) 
Consolidated  make  \jp  to  $749,500,000  in 
open  account  advances  to  certain 
Subsidiary  Companies;  [2)  Consolidated 
acquire  and  certain  Subsidiary 
Companies  issue  up  to  $200  inillion  in 
long-term  non-negotiable  notes;  (3) 
Consolidated  make  revolving  credit 
advances  not  to  exceed  $250  million  to 
certain  Subsidiary  Companies;  (4) 
Consolidated  acquire  from,  and  CNG 
Coal  Company.  CNG  Development 
Company.  CNG  Producing  Company  and 
CNG  Research  Company  and  Q4G 
Research  Company  issue,  respectively, 
an  aggregate  of  $01,200,000  in  common 
stock  at  $100  par  value;  and  that  (5) 
CNG  Development's  certificate  of 
incorporation  be  amended  to  increase 
its  authorized  capital  stodc  from 
1,100,000  shares  to  1,400,000  diares  of 
common  stock  at  $100  par  value. 

For  ibe  Coamiaaioo.  by  Ibt  Dhriskm  of 
Investment  Management  panoant  to 

delegated  aothority. 

laoaHuBCKals. 

Secrekuy. 

[FR  Doc  as-llioe  Filed  5-17-88;  8:45  am] 
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Self- 


PreposMl  Rvto  Change  by  New  Yorit 
Stock  LAChaiiye,  Inc,  Relating  to 


Pursuant  to  section  19(bHl)  of  the 
Secivitiea  Exchange  Act  of  1994  ("Act"). 
15  U.S.C  78s(b)(l),  notice  is  hereby 
given  that  on  A{sil  25, 1968,  the  New 


York  Stock  Bxcfaange.  Inc.  rSUSE'  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Hems  I,  n 
and  in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
pubUshing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


I.  Self- 

StatonenleftiaeTi 
the  Prapoeed  Ride 

The  Exchange  proposes  to  fbrdier 
amend  proposed  Rule  36.30.  ^  As 
originally  proposed.  Role  30.30  was 
intnided  to  codify  existing  Exchange 
poKcy  as  to  the  me  of  telephone  wires 
connecting  the  trading  posts  of  the 
speciaKsts  with  off-floor  locations  by 
permitting  specialist  onits  to  install 
telephone  lines  to  connect  them  with 
their  off-floor  offices  or  clearing  finn. 
The  current  proposal  would  farther 
amend  the  language  of  proposed  Rule 
36.30  to  permit,  with  Exchange  approval 
a  specialist  mnt  to  use  the  telej^one  line 
at  its  trading  post  location  to  enter 
options  or  futures  hedging  orders 
through  a  member  (on  the  floor]  of  an 
options  or  futures  exchange. 

n.  Self-Regulatocy  dganizadoe's 
Stateeaant  of  the  PuqjKiee  of,  and 
Statutory  Basie  for,  the  Pn|MMad  Rule 
Change 

fai  its  filing  with  the  Commission,  the 
setf-regnlatory  organization  included 
statements  concerning  the  purpose  of 
and  besie  fior  the  proposed  rule  change 
and  diacDSsed  my  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  qwcified  in  Item  IV  below 
and  is  set  forth  in  Sections  A,  B.  and  C 
below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  Purpose — ^Tbe  purpose  of  the 
proposed  role  diange  is  to  provide  a 
faster  means  and  to  expand  the 
Specialist's  ability  to  entra*  options  or 
futures  hedging  orders  from  its  post 


*  The  praposad  NYSE  Rule  SSSa  which  this  BUng 
wooid  aaanA  km  tHkmM»i  for  CtMuninian 
coMMvatiaa  M  pKt  af  a  sBMni  tale  filias  by  the 
Firhamt  {Hk  W^  Sa^WYSB-T-iat  iwafci^  »d 
cotfi^  tha  NYSE's  paiicy  lesaidiag  memban' ability 
to  hutaB  and  maintain  telephone  Gnea  on  the  NYSE 
fleer  to  aaahla  Ikaa  to  eomBunieala;  from  the 
Exhanta  liaefc  wrtfc iw  ■anibmt  hieatod  oil-floor. 
NoHca  o(  ItM  pnpoaad  laia  change  waa  girrea  in 
Securitiee  Exchange  Act  Release  No.  24SZS  Qune  22, 
1987).  52  FR  24S78  (July  1. 1987).  The  proposed  rules 
in  Fflr  No.  SR-NYSE-S^IS  are  conemtfy  under 
review  by  the  CoHwiaaiaa  staff. 


location  oo  the  Flow  directly  with  a 
member  (on  the  floor)  (rf  an  options  or 
futures  excbeage. 

(Z)  Statutory  Basis    The  bams  under 
the  Secvitiee  BxiAange  Act  of  1834  (the 
"1994  Act")  for  the  propoeed  nde  change 
is  the  requirement  under  section  6(bM5) 
that  an  exchange  hare  rules  diet  remove 
imparfiwuMita  to  and  perfect  the 
mechanism  of  a  free  and  open  maricet. 
The  proposed  rule  change  is  also 
consistent  with  section  6(bX8)  of  the 
1934  Act  which  provides  that  die  rules 
of  an  o'Kr.hang^  not  impose  any  burden 
on  conqtetition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  1934  Act 

B.  Self-Regalatary  Ckganization's 
Statematt  on  the  Burden  cm  Competition 

Hie  proposed  rule  change  does  not 
impose  any  burden  on  con^ietition  that 
is  not  netressary  or  appropriate  in 
furtherance  of  the  ptnposes  of  the  1934 
Act 

C.  Self-Reguiatoey  Oiganizathn's 

Statement  on  Comments  oa  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  sobcit,  comments 
regarding  the  propoeed  rule  change.  The 
Exchange  has  not  received  any 
unscdicited  writtna  wanments  on  die 
prt^posed  rule  change  from  members  or 
other  interested  parties. 

ID.  Dete  or  Effectiveness  of  the 
Propoeed  Ride  Change  and  Timing  for 

lAction 


Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Fedfcal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  (ii) 
as  to  which  die  self-regidatory 
organizaban  consents,  the  Cnnmission 
will: 

(A)  By  order  approve  the  proposed 
rule  chnnge,  or 

(B)  faistitnte  proceedings  to  determine 
whether  the  propoeed  rule  change 
should  be  disapproved. 

rv.  SoBdtadon  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  ct^iies  diere<rf  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  aQ  subsequent  amendments, 
all  written  statements  with  respect  to 


the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Copies  of  such  filing  vyill  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No.  SR-. 
NYSE-88-14  and  should  be  submitted  by 
June  8, 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  May  12, 1988. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  8&-11102  Filed  S-17-88;  8:45  am] 

BHJUNG  CODE  M10-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlieted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Boston  Stock  Exchange, 
Incorporated 

May  12, 1988. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Ride  12f-l  thereunder,  for  imlisted 
trading  privileges  in  the  following 
securities: 
Horizon  Bancorp 
Common  Stock.  $4.00  Par  Value  (File 
No.  7-3354) 
Kaneb  Energy  Partners,  Ltd. 
Depository  Units,  No  Par  Value  (File 
No.  7-3355) 
Kleinwort  Benson  AustraUan  Income 
Fimd,  Inc. 
Common  Stock,  $.000l  Par  Value  (File 
No.  7-3356) 
Kysor  Industrial  Corporation 
Common  Stock,  $1.00  Par  Value  (File 
No,  7-3357) 
MAI  Basic  Four,  Inc. 
Common  Stock.  $.25  Par  Value  (File 
No.  7-3358) 
MFS  Municipal  Income  Trust 
Shares  of  Beneficial  Interest  (File  No. 
7-3359) 
Monarch  Capital  Corporation 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-3360) 
Pilgrim's  Pride  Corporation 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3361) 
Plains  Petroleum  Co. 


Common  Stock,  No  Par  Value  (File 
No.  7-3362) 
Primark  Corporation 

Common  Stock,  No  Par  Value  (File 
No.  7-3363) 
Royce  Value  Trust,  Inc. 

Common  Stock,  $.0001  Par  Value  (File 
No.  7-3364) 
Russ  Berrie  &  Co.,  Inc. 

Common  Stock,  $.10  Par  Value  (File 
No.  7-3365) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  3. 1988,  written 
data,  views  and  arguments  concerning 
the  above-referenced  applications. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  imlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  8&-11103  Filed  5-17-68;  8:45  am] 

BILUNO  CODE  MIO-OI-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Boston  Stock  Exchange,  inc. 

May  12, 1988. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 
Blue  Arrow  pCC 
American  Depository  Receipts,  No  Par 
Value  (File  No.  7-3366) 
Birmingham  Steel  Corporation 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3367) 
Borden  Chemical  &  Plastic.  LP 
Depository  Units,  No  Par  Value  (File 
No.  7-3368) 
Digital  Communications  Association, 
Inc. 


Common  Stock.  $.10  Par  Value  (File 
No.  7-3369) 
IMC  Fertilizer  Group.  Inc. 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-3370) 
Morgan  Products  Ltd. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3371) 
Northeast  Savings  F.A. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3372) 
Neveen  New  York  Municipal  Value 
Fund,  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3373) 
Oppenheimer  Multi  Sector  Income  Trust 
Common  Stock,  No  Par  Value  (File 
No.  7-3374) 
Putnam  Master  Income  Trust 
Shares  of  Beneficial  Interest  (File  No. 
7-3375) 
Careercom  Corporation 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3376) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  3, 1988,  written 
data,  views  and  arguments  concerning 
the  above-referenced  applications. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 
[FR  Doc.  88-11104  Filed  5-17-«8:  8:45  am] 

SHXING  CODE  MIO-OI-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Pttlladelphia  Stock  Exchange, 
Incorporated 

May  12. 1988. 

.  The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
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Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereonder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Arkansas  Best  Corporation 
Common  Stock,  $1JOO  Par  Value  (File 
No.  7-3345) 
Brazil  Fund,  Inc. 
Common  Stock,  $0.01  Par  Value  (File 
No.  7-3346) 
Ferro  Corporation 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-3347) 
LeaRonal,  Inc. 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-^3348) 
GEO  International  Corporation 
Common  Stock,  $0.10  Par  Value  (File 
No.  7-3349) 
Grubb  &  Ellis  Company 
Common  Stock,  $1.00  Par  Value  (File 
Na  7-3350) 
Hotel  Investors  Trust/Corporation 
Combined  Stock,  $1.00  Par  Value  (File 
No.  7-3351) 
Global  Growth  and  Income  Fund,  Inc. 
Capital  Shares,  $1.00  Par  Value  (File 
No.  7-3352) 
Growth  Stock  Outlook  Trust.  Inc. 
Comman  Stodu  $0.10  Par  Vahie  (File 
Na  7-3353) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  repeating 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  3, 1968,  written 
data,  views  and  arguments  concerning 
the  above-referenced  application. 
Persons  desiring  to  make  writtoa 
comments  should  Ble  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street.  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  tinds,  based  upon  all 
the  information  available  to  it  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderiy  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

{ooathan  G.  Katz, 

Secretary. 

[FR  Doc  8»-11106  Filed  5-17-88;  8:i5  am] 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdmlnletrBttoo 

AdvlBory  Circulir  20-12$,  Design 
Considerations  for  MInimMng  Hazards 
Caused  by  UnconMned  TUrbkw 
Engine  and  AuxMary  Rnver  UnN  Rotor 
and  Fan  Blade  Failures 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  issuance  of  advisory 
dnailar. 

summary:  This  notice  aiuiounces  the 
issuance  of  Advisory  Circular  (AC)  20- 
128,  Design  Considerations  for 
Minimizing  Hazards  Caused  by 
Uncontained  Turbine  Engine  and 
Auxiliary  Power  Unit  Rotor  and  Fan 
Blade  Failures.  This  AC  sets  forth  a 
method  of  compliance  with  the 
requirements  of  23.903(b)(1).  25.g01(d) 
and  25.903(d)(1)  of  the  FAR  pertaining  to 
design  precautions  taken  to  minimize 
the  hazards  to  an  airplane  in  the  event 
of  uncontained  engine  or  auxiliary 
power  unit  rotor  (compressor  and 
turbine)  failure  {ind  engine  fan  blade 
failures. 

DATE  Advisory  Circular  20-128  viras 
issued  by  the  FAA.  Office  of 
Airworthiness  in  Washington,  DC.  on 
March  9, 1988. 

How  to  Obtain  Copies:  A  copy  of  AC 
20-128  may  be  obtained  by  writing  to 
the  U.S.  Department  of  Transportation. 
M-443.2,  Subsequent  Distribution  Unit, 
Washington,  DC  20590. 

Issned  in  Seattle,  Waahingtoa  on  May  Z, 
1988. 

William  B.  Ashworth, 

Acting  Manager,  Aircraft  Certification 
Division,  Northwest  Mountain  Region. 
[FR  Doc  88-11053  Filed  5-17-88;  a-45  am] 

BIUJNQ  OOBE  4»W-1>4I 


[AC  NO.  135-XX] 

Proposed  Advisory  Circular  on 
Emergency  Medical  Services/ 
Hellcoptar 

AOENCV:  Federal  Aviation 
Admimstration  (FAA).  DOT. 
ACTION:  Request  for  comments  on 
proposed  Advisory  Circular  (AC)  for 
Emergency  Medical  Services/Helicopter 
(EMS/H). 

summary:  The  proposed  AC  is  mtended 
to  provide  information  in  the  conduct  of 
EMS  (Helicopter]  for  operators 
providing  service  under  Part  135  of  the 
Federal  Aviation  Regulations. 

Comments  invited:  Comments  are 
invited  on  all  aspects  of  the  proposed 


AC.  Commentators  must  identify  file 
number  AC  13S-XX. 

date:  Conunents  must  be  received  on  or 
before  June  17, 1986. 

ADOms:  Send  aD  comments  and 
requests  for  copies  of  the  proposed  AC 
to:  Federal  Aviation  Administration.  Air 
Transportation  Divinon  (Attention: 
AFS-250),  800  Independence  Avenue 
SW.,  Washington  DC  20G91 

FOR  FURTHER  INFORMATION  CONTACR 

Freddie  Cooper,  AF&-2S0,  at  the  above 
address;  telephone:  (202)  207-3772  (8:30 
a.nL  to  5KX)  p.m.  EST). 

ftUPPLEMENTARV  INFORMATION:  The 

guidance  material  contained  in  this  AC 
reflects  the  material  to  assist  all 
operators  in  the  conduct  of  EMS. 

Issued  in  Washington,  DC,  on  May  10, 1988. 
William  T.  Btennn. 
Acting  Director  of  Flight  Standards. 
[FR  Doc.  88-11054  Filed  5-17-88;  8:45  am] 


Noise  Exposure  Map  Notice;  Burtoank- 
Giendale  Paeadena  Airport,  Burbanic, 
CA 

aoency:  Federal  Aviation 
Administration,  DOT. 

action:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  Burbank- 
Glendale-Pasadena  Airport  Authority, 
Burbank,  Cahfbmia  under  the  provisions 
of  Tide  I  of  tite  Aviation  Safety  and 
Noise  Abatement  Act  of  1979  (Public 
Law  96-193)  and  14  CFR  Part  150  are  in 
compliance  with  applicable 
requirements. 

EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  determination  on  the  noise 
exposure  maps  in  April  22, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Herbert  W.  Hyatt,  Environmental 
Protection  Spedatist.  AWP-611.2. 
Federal  Aviation  Administration, 
Western-Pacific  Region.  P.O.  Box  92007, 
World  Way  Postal  Center,  Los  Angeles 
California  90009.  (213)  297-1534. 

SUPPLEMENTARY  INFOWMATWNIl  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  the  Burbank-C^endale-Pasadena 
Airport,  Burbank,  CaHfomia,  are  in 
compliance  with  applicable 
requirements  of  FAR  Part  150,  effective 
April  22, 1988. 

Under  section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  may  submit  to  the  FAA 


noise  exposure  maps  which  meet 
applicable  regulations  and  which  depict 
noncompatible  and  uses  as  of  the  date 
of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  FAR  Part  150, 
promulgated  pursuant  to  Tide  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  yses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  Burbank- 
Glendale-Pasadena  Airport  Authority  on 
April  14, 1987  and  April  15, 1988.  The 
FAA  has  determined  that  the  noise 
exposure  maps  for  the  Burbank- 
Glendale-Pasadena  Airport  are  in 
compliance  with  applicable 
requirements.  This  determination  is 
effective  on  April  22, 1988.  The  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  Appendix  A  of  FAR  Part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  nor  is  it  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
i|ivolved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
cpntours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  fiom 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  uinder  FAR 
Part  150  or  through  FAA's  review  of 
noise  exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 


of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
who  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  imder  §  150.21  of 
FAR  Part  150,  that  the  stahitorily 
required  consultation  has  been 
accomplished. 

Copies  of  the  noise  exposure  maps 
and  the  FAA's  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locations. 
Federal  Aviation  Administration,  800 

Independence  Avenue  SW.,  Room  617, 

Washington,  DC  20591. 
Federal  Aviation  Administration, 

Western-Pacific  Region,  Airports 

Division,  15000  S.  Aviation  Boulevard, 

Room  6E25,  Hawthorne,  California 

90261. 
Mr.  Richard  Vacar,  Manager,  Airports 

Affairs.  2627  Hollywood  Way, 

Burbank.  California  91505. 

Issued  in  Hawthorae,  California,  on  April 
22,1988. 

Hennan  C  Bliss, 

Manager,  Airports  Division  Western-Pacific 
Region. 

[FR  Doc.  88-11055  Filed  5-17-88;  8:45  am] 

BIUJNO  CODE  4»1<>-1S-M 


DEPARTMENT  OF  THE  TREASURY 

Pul>lic  Information  Coilection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  May  11, 1988. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s]  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  act  of  1980,  Pub.L.  96-511. 
Copies  of  the  submission(8]  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  these  information  collections 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer,  Room 
2224,  Main  Treasury  Building,  15th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-1048. 

Form  Number:  8644. 

Type  of  Review:  Resubmission. 

Title:  Election  to  be  a  Qualified  Electing 

Fund. 
Description:  Form  8644  is  used  by 

foreign  corporations  whose  main 


source  of  income  is  fi-om  investments. 
These  corporations  may  elect  on  Form 
8644  to  become  a  "qualified  electing 
fund."  A  qualified  electing  fund  must  . 
submit  certain  information  to  the  IRS 
and  its  U.S.  shareholders.  The  IRS 
uses  this  information  to  determine  if 
U.S.  persons  have  reported  the  correct 
amount  of  income  from  the  fund. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Burden:  7,096  hours. 

Clearance  Officer.  Garrick  Sherar,  (202) 
535-4207,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Officer  of  Management  and 
Budget.  Room  3208,  New  Executive 
Office  Building,  Washington.  DC 
20503. 

Dale  A  Morgao, 

Departmental  Reports.  Management  Officer 

[FR  Doc.  88-11083  Filed  5-17-88;  8:45  am] 

■NJJNO  COOC  4iW-tS-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  May  12, 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  'Treasury  Bureau  Clearance 
Officer  Usted.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
15th  and  Pennsylvania  Avenue  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  NUMBER:  New. 

Form  Numbers:  8736. 

Type  of  Review:  New  Collection. 

Title:  Application  for  Automatic 
Extension  of  Time  to  File  Return  for  a 
U.S.  Partnership  or  for  Certain  Trusts. 

Description:  Form  8736  is  used  by 
partnerships  and  by  certain  trusts  to 
request  an  automatic  3-month 
extension  of  time  to  file  Form  1065, 
Form  1041,  or  Form  1041S.  Form  8738 
contains  data  needed  by  the.  IRS  to 
determine  whether  or  not  a  taxpayer 
qualifies  for  such  an  extension. 

Respondents:  Farms,  Businesses  or  other 
for-profit.  Small  businesses  or 
organizations. 

Estimated  Burden:  6,000  hours. 

Clearance  Officer:  Garick  Shear.  (202) 
535-4297,  Internal  Revenue  Service. 


BEST  COPY  AVAILABLE 


17816 


Federal  Register  /  Vol.  53,  No.  96  /  Wednesday,  May  18,  1988  /  Notices 


17817 


UMI 


Room  5571, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880.  Office  of  Management  and 
Budget,  Room  3208.  New  Executive 
Office  Building,  Washington,  DC 
20503. 


Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  88-11084  Filed  5-17-88;  8:45  am] 

BILLINQ  CODE  4aiO-2S-ll 

Public  Infonnation  Collection       [ 
Requirements  Submitted  to  OMB  for 
Review 

Date:  May  12, 1988.  | 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  infonnation  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L  96-511. 
Copies  of  the  submission(s]  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  these  information  collections 
should  be  addressed  to  the  OMB 


reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer,  Room 
2224,  Main  Treasury  Building,  15th  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0143. 

Form  Number  2290. 

Type  of  Review:  Resubmission. 

Title:  Heavy  Vehicle  Use  Tax  Return. 

Description:  Form  2290  is  used  to 
compute  and  report  the  tax  imposed 
by  section  4481  on  the  highway  use  of 
motor  vehicles  which  have  a  taxable 
gross  weight  of  at  least  55,000  pounds. 
The  information  is  used  to  determine 
whether  the  taxpayer  has  paid  the 
correct  amount  of  tax. 

Respondents:  Individuals  or  households. 
Farms,  Businesses  or  other  for-profit. 
Non-profit  institutions,  Small 
businesses  or  organizations. 

Estimated  Burden:  660,795  hours. 

Clearance  Officer:  Garrick  Shear,  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington  DC  20224. 


OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington  DC  20503. 

Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 

[FR  Doc.  88-11085  Filed  5-17-88;  8:45  am] 

BILUNG  CODE  4S10-2S-M 


VETERANS  ADMINISTRATION 

Cooperative  Studies  Evaluation 
Committee;  Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463)  of  October  6, 1972,  that  the 
Cooperative  Studies  Evaluation 
Committee  has  been  renewed  for  a  two 
year  period  beginning  May  2, 1988         , 
through  May  2, 1990. 

Dated:  May  10, 1988. 

By  direction  of  the  Administrator: 
Rosa  Maria  Fontanel, 
Committee  Management  Officer. 
[FR  Doc.  88-11163  Filed  5-17-88;  8:^5  am] 

BILLING  CODE  tSSO-OI-M 


Sunshine  Act  Meetings 


Federal  Reguter 

Vol.  53,  No.  96 

Wednesday,  May  18,  1988 


Ttiis  section  of  ttie  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L  94-409)  5  U.S.C.   552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  agency  meeting 
.  Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  12:04  p.m.  on  Friday,  May  13, 1988,  the 
Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  matters 
relating  to  an  assistance  agreement 
pursuant  to  section  13(c)  of  the  Federal 
Deposit  Insurance  Act. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by  Mr. 
Dean  S.  Marriott,  acting  in  the  place  and 
stead  of  Director  Robert  L.  Clarke 
(Comptroller  of  the  Currency),  concurred 
in  by  Chairman  L.  William  Seidman, 
that  Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
iii  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4).  (c)(6), 
(c)(8),  (c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(4).  (c)(6),  (c)(8), 
(c){9)(A)(ii),  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street  NW.,  Washington,  DC. 

Dated:  May  16, 1988. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman. 
Deputy  Executive  Secretary. 
[FR  Doc.  88-11193  Filed  5-16-«8;  11:24  am] 

■HXING  CODE  e714-01-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  DATE:  11:00  a.m.,  Monday, 

May  23, 1988. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21  st  Streets, 

NW.,  Washington,  DC  20551. 


STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassigiunents,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  armounced  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  May  13. 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-11152  Filed  5-16-68;  8:45  am] 
BILUNG  CODE  62ra-01-« 

INTERNATIONAL  TRADE  COMMISSION 

USITC  SE-86-13 

TIME  AND  date:  Thursday,  June  2, 1988 
at  10:00  a.m. 

place:  Room  101,  500  E  Street,  SW., 
Washington,  DC  20436. 
STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda 

2.  Minutes 

3.  Ratifications 

4.  Petitions  and  Complaints 

5.  Inv.  No.  731-TA-384  (Final)  (Nitrile  Rubber 

from  Japan] — briefing  and  vote. 

6.  Any  items  left  over  from  previous  agenda. 

CONTACT  PERSON  FOR  MORE 
information:  Kenneth  R.  Mason, 
Secretary  (202)  252-1000. 
Kenneth  R.  Mason, 

Secretary. 
May  10, 1968. 

[FR  Doc.  88-11153  Filed  5-16-88:  8:45  am] 

BILUNG  CODE  7020-02-M 

INTERNATIONAL  TRADE  COMMISSION 

USITC  SE-88-12 

TIME  AND  date:  Tuesday,  May  24, 1988 
at  2:00  p.m. 

place:  Room  101,  500  E.  Street,  SW., 
Washington,  DC  20436. 


STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda 

2.  Minutes 

3.  Ratifications 

4.  Petitions  and  Complaints:  Certain  Venetian 

Blind  Components  (Docket  Number 
1442). 

5.  Inv.  Nos.  701-TA-290-292  (P)  and  731-TA- 

400-404  (P)  (Thermostatically  Controlled 
Appliance  Plugs  &  Probe  Thermostats 
Therefor  from  Canada,  Hong  Kong, 
Japan,  Malaysia,  and  Taiwan) — briefing 
and  vote. 

6.  Any  items  left  over  from  previous  agenda. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Kenneth  R.  Mason, 
Secretary  (202)  252-1000. 
Kenneth  R.  Mason, 

Secretary. 
May  10, 1988. 

[FR  Doc.  88-11154  Filed  5-lft-88;  9:12  am) 

BILLING  CODE  7020-03-M 

SECURITIES  AND  EXCHANGE  COMMISSION 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  announcement:  (53  FR  16614 
May  10, 1988). 
STATUS:  Closed  meeting. 

place:  450  5th  Street,  NW.,  Washington, 
DC. 

DATE  PREVIOUSLY  ANNOUNCED: 

Thursday,  May  5, 1988. 

CHANGES  IN  THE  MEETING:  Additional 
item. 

The  following  additional  item  was 
considered  a  closed  meeting  on 
Wednesday,  May  11, 1988,  at  2:30  p.m. 

Regulatory  matter  regarding  financial 
institutions. 

Commissioner  Cox,  as  duty  officer, 
determined  that  Commission  business 
required  the  above  change. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Brent 
Taylor  at  (202)  272-2014. 
Jonathan  G.  Katz, 
Secretary. 
May  12, 1988. 

[FR  Doc.  88-11241  Filed  5-16-68;  S:45  amj 

BILUNG  CODE  Mlfr-OI-H 
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Coast  Guard 

46  CFR  Part  50  et  al. 

Vital  System  Automation;  Finai  Rule 
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DEPARTIIENT  OF  TRANSPORTATION 

46  CFR  Parts  SO,  52, 56. 58. 61. 62. 110. 
111,113 

[CQOtl-030] 

VKal  System  Automation 
AQENCY:  Coast  Guard.  DOT. 
action:  Final  rule. 


UMI 


:  The  Coast  Guard  is  adding 
regulations  for  automated  vital  systems 
on  self-propelled  commercial  vessels  to 
the  Marine  Engineering  Regulations 
contained  in  various  subchapters  of 
Title  46  of  the  Code  of  Federal 
Regulations.  Since  the  early  igeO's, 
technological  advances  have  caused  an 
ever-growing  dependence  on  automation 
to  provide  for  the  safe  operation  of 
vessels  while  reducing  operating  costs. 
Domestically,  the  Coast  Guard  has 
published  a  series  of  Navigation  and 
Vessel  Inspection  Circulars  (NVICs)  to 
promulgate  its  policy  and  guidance 
regarding  the  safe  design,  testing, 
maintenance,  and  manning  of  automated 
vessels.  These  circulars  are  inadequate 
and  outdated.  Internationally,  the  need 
for  safe  automation  on  vessels  has 
resulted  in  the  iaduMOQ  of  automation 
regulations  in  the  first  set  of 
amendments  to  the  International 
Convention  on  the  Safety  of  Life  at  Sea, 
1974  (SOLAS  74).  These  amendments 
entered  into  force  internationally  on 
September  1. 1984.  To  ensure  that  safiety 
is  not  compromised  by  aulDmalioa  or 
reduced  manning,  uniform  safety 
regulations  are  needed  to  leplace  the 
NVICs  currently  in  effect  aad  to 
conform  to  and  interpret  the  provisions 
of  the  recent  SOLAS  amendments.  The 
Coast  Guard  intends  these  rules  to 

provide  minimnfn  pprfnrmnnrg  anA 

testing  standards  that  do  not  restrict  use 
of  technological  developments  or 
alternative  airangements  that  provide 
an  equivalent  degree  of  safety. 
Additionally,  these  rules  detail  the 
configuration  and  degree  of  automation 
the  Coast  Guard  deems  necessary  when 
authorization  for  minimally  attended  or 
periodically  unattended  machinery  plant 
operation  is  requested  by  the  owner  or 
operator  of  a  vessel. 
dates:  This  regulation  is  effective 
August  16, 1988.  The  Incorporation  by 
Reference  of  certain  publications  listed 
in  the  regulations  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
August  16. 1988. 

AOONCSSCS:  A  final  regulatory  | 

evaluation  has  been  prepared  for  this 
rulemaking  and  may  be  inspected  and 


copies  at  the  Marine  Safety  ComkU  (G- 
CMC/a}  at  looas  2110.  U.S.  Coast 
Gvard,  2100  Seoosd  Street  SW., 
Washington,  DC  2059S-<X)01,  be(M>e8B 
the  hours  of  BM  a.m.  and  4:00  p.m« 
Monday  through  Friday. 

KM  nmTNtii  iNFomiATKM  cowmci: 

LCDR  Peter  L  Randall,  Office  of 
Safety,  Security  and  Environmeotal 
Protection.  (202)  267-2206. 


supnaMNTARv  iNramiATKMi:  A 

of  proposed  rulemaking  (NPRM) 
published  in  the  Federal  Register  en 
September  23, 1985  (50  FR  38608|. 
Interested  persons  were  requestwl  to 
submit  comments  and  fifty-two  letters 
were  received,  each  containing 
numerous  comments.  These  comsHSli 
are  discussed  in  detail  below. 

Drafting  Infonnation 

The  principal  persons  imrolved  is 
drafting  this  rulemaking  an:  LCDR  Baler 
L  Randall.  Project  Manager,  aad  lifc 
W.R.  Register,  Project  Counsel.  Oflee  of 
the  Chief  Counsel 

Discussion  of  Regulatioas 

a.  Background 

(1)  The  vital  machinery  and 
engineering  ^aoes  of  commerdd 
vessels  are  atrtomsted  for  a  varie^ref 
reasons,  including  operator 
convenience,  increased  efficiency, 
reduction  or  elimination  of  the  need  for 
operaton  to  be  continuously  proaaai^ 
and  detectioii  aad  control  of  unaafa 
conditions.  Moat  automation  is  provided 
at  the  aptioo  of  the  owner  of  the  veaaal 
to  reduce  necessary  manning  and 
increase  operating  efficiency,  thareby 
BBdadfH  operate  costs.  Over  the  ttlr  of 
a  vessel,  the  savings  as  a  result  of  thaae 
reduced  operating  costs  usually  exceed 
the  capitd  taveataient  cost  of  the 
automation. 

(2)  The  Code  of  Federal  RegulathSM 
does  not  address  technical  criteife  for 
the  safe  and  reliable  automation  of  vital 
systems  on  commercial  vessels.  For 
more  than  20  years,  the  Coast  Gsard  haa 
issued  a  series  of  NVICs  to  expraaaHa 
policy  and  provide  guidance  for  the 
cognizant  Officer  in  Charge.  Madoe 
Inspection  in  an  effort  to  ensure  a 
general  level  of  safety  on  automtfked 
vessels  at  least  equal  to  that 
experienced  on  vessels  that  are  not 
automated.  The  primary  circular  for  sell- 
propelled  vessels  other  than  smaU 
passenger  vessels  and  offshore  sapply 
vessels  has  been  NVIC  1-69, 
"Automated  Main  and  Auxiliary 
Machinery."  This  NVIC  was  issued  hi 


lanuary  1969  as  a  result  of  Coast  Guard 
aad  industry  experience  with  the 
aalomation  technology  and  steam 
peapulsion  systems  prevalent  in  the 
laso's.  Worded  as  the  "jud^ent  of  the 
Coast  Guard"  in  the  context  of  46  U.S.a 
222  (now  46  U.S.C.  8101).  it  provided 
pidelines  for  equipment  design, 
flwintenance,  and  testing.  It  also 
jpecifiad'the  equipment  and  procedures 
1  necessary  to  qualify  for  reduced 
3om  manning  and  emphasized 
:  safety  must  not  be  compromised  as 
a  result  of  either  automation  or 
aaaodated  reductions  in  manning.  While 
avny  of  the  underlying  concepts  of  this 
MVIC  have  stood  the  test  of  time  and 
aaa  oaaafetent  with  the  international 
views  OB  safe  and  reUable  automation,  it 
Jacks  guidance  and  flexibility  applicable 
la  new  technologies,  configurations,  and 
pnpulsion  systems,  particulariy  diesel 
oagines  and  electronics.  The  Coast 
Gaard  has  used  internal  policy 
Statements  and  interpretations  to 
address  these  deficiencies.  The 
eiiatence  of  these  numerous  guidelines 
aad  interpretations  in  nonregulatory 
fomi  has  at  times  caused  confusion  in 
the  marine  industry  and  resulted  in 
aoauniform  application, 
arivnterpretation,  and  unnecessary 
additional  costs  to  the  industry. 

(3)  In  1970.  the  United  States 
submitted  NVIC  1-60  the  Inter- 
governmental Maritime  Consultative 
Ckgaaisation  (IMCO)  for  consideration 
hi  Ike  development  of  international 
automation  standards.  (In  1982,  IMCO 
changes  its  name  to  International 
Maritime  Organization,  IMO.)  In  1974. 
the  United  States  participated  in  the 
development  of  the  International 
Convention  for  the  Safety  of  Life  at  Sea 
(SOLAS  74).  which  was  developed 
under  the  auspices  of  IMCO.  SOLAS  '74 
was  ratified  by  the  United  States  on 
September  7. 1978.  and  entered  into 
loRe  internationally  on  May  25. 1980. 
The  first  set  of  amendments  to  SOLAS 
'74.  including  automation  regulations, 
were  adopted  at  the  Forty-Slh  session 
of  die  Maritime  Safety  Committee 
OdSCiotDACO  in  November.  1981. 
Ualer  the  amendment  procedures  of 
SOLAS  '74,  the  contracting 
governments,  including  the  United 
States,  accepted  the  amendments  on 
March  1, 1984.  These  amendments 
entered  into  force  internationally  on 
September  1, 1984.  The  United  States 
actively  participated  at  all  levels  of 
development  of  the  SOLAS  '74 
aawndBents  and  the  document  that 
ooBipiieed  the  automation  requirements. 


Resolufion  A.325(IX).  Public  comment 
was  invited  and  die  marine  industry 
participated  in  all  aspects  at  die 
development  of  the  United  States' 
position.  The  SOLAS  '74  amendments 
are  generally  consistent  with  &e  U.S. 
position;  however,  they  require 
substantial  interpretation  and 
augmentation  by  the  Coast  Guard  and 
affected  members  of  the  pabhc  if  they 
^re  to  be  apphed  IB  a  ■ndbnn  and  fak 
manner  to  the  U.S.  oonunenaal  fleet 

(4)  In  1081,  the  Coast  Goaid  initiated 
this  regnlatory  project.  OGO,81-a30,  to 
update  and  replace  NVIC  1-6B.  to 
incorporate  DdOO  Resolution  A.32S(IX), 
and  to  solicit  public  oonunent  before 
pubhshing  regulations.  In  1983. 
difficulties  in  evaluating  foreign  flag 
vesaels  beng  broa^  ender  the  U.S.  flag 
further  aocentnated  the  need  for  revised 
Coast  Criiaid  automatkm  requirements. 
NVIC  6-84.  "Automated  Main  and 
Auxiliary  Machinery,  Interim  Guidance 
On."  was  pubhafaed  oo  |mie  25, 1984,  to 
provide  immediate  interim  guidance  on 
the  ^plicatian  of  the  SOLAS 
amendmeoti  and  NVIC  V-OB  pending 
publication  of  final  rules  in  dds 
rulemaking.  Since  its  publication,  NVIC 
6-64  has  served  its  purpose  of  clarifying 
how  the  Cout  Guard  intends  to  apply 
Solas  to  U.S.  flag  vessels,  informing 
the  public  reiiiforcing  certain  general 
concepts  found  in  both  NVIC  1-69  and 
SOLAS,  and  de-em{rfiasi2ing  certain 
(^solete  or  cepflintiiig  gnidelines  in 
NVIC  1-60. 

(5)  On  September  23, 1965,  die  Coast 
Guard  poUished  the  NPRM  fior  this 
rulemaking  with  a  comment  period  set 
to  close  December  23, 1965.  Shordy 
before  the  end  of  the  comment  period, 
however,  requests  for  additional  time  to 
prepare  and  sidimit  comments  were 
received  from  the  American  Bureau  of 
Shippmg  (ABS)  and  others.  The  requests 
cited  die  extensive  and  comprehensive 
nature  of  the  proposed  rale  as  the 
reason  additional  time  was  needed.  Due 
to  the  significance  of  dds  rulemaking, 
the  Coast  Guard  considered  it  important 
to  allow  parties  with  relevant  comments 
additional  time  to  evaluate  die  proposaL 
An  extension  of  the  comment  period  to 
February  21, 1966.  was  published  in  die 
Federal  Register  (51  FR  3352). 

Shortly  before  the  end  of  the  extended 
comment  period,  the  National  Marine 
Eugineers'  Beneficial  Assodation 
(NMEBA)  requested  that  a  public 
heariug  be  held  on  the  proposed  rules, 
citiug  perceived  significant  changes  in 
Coast  Guard  technical  and  manning 
policies  and  die  need  for  fiillest  possible 


public  participation.  The  Coast  Guard 
carefiilly  oonaidered  die  points  raised  in 
the  request  and  noted  that  they  reflected 
a  misunderstanding  of  Coast  Guard 
policy  and  die  intent  of  the  jxoposal. 
The  Coast  Guard  also  considered  the 
extended  length  of  the  comment  period, 
the  public  hearings  on  vessel  manning 
held  in  a  related  ralemaldng  discussed 
later  in  this  preamble  (Licensing  of 
Maritime  Po^onnel  Rulemaking.  CGD 
81-059).  and  the  written  «nmiiw»ntji 
received  firom  die  affected  public,  and 
concluded  that  a  poblic  hearing  at  that 
stage  in  the  miemaldng  was  not 
necessary.  All  points  raised  in  the 
request,  and  the  Coast  Guard's  detailed 
response,  have  been  included  in  the 
public  docket  and  are  addressed  in 
detail  elsewhere  in  this  rulemaking. 

b.  Issaes  Addressed. 

(1)  Safety.  The  marine  industry,  the 
Coast  Guard,  and  the  member  nations  of 
IMO  recognize  diat  automated  vital 
system  failures  are  a  haztud  to 
navigation  and  personnel.  Coast  Guard 
records  for  casualties  on  U.S.  flag 
vessels  during  1985  and  1986  include  at 
least  78  marine  casualties  involving 
automation  addressed  by  this 
nilemddng,  at  a  kiunvn  total  cost  of  at 
least  $3.2M  in  damages.  These 
casualties  are  discussed  at  lengdi  in  die 
Final  Evaluation  referenced  above  under 
ADDRESSES.  As  an  example.  Coast 
Guard  casualty  records  indude  several 
cases  where  remote  propulsion  controls 
have  failed,  residting  in  loss  of  control  of 
the  vessel  and  ensuing  damage.  These 
propulsion  control  casualties  alone  have 
directly  or  indirectly  accounted  for 
$1.3M  in  damages  in  1985  and  1966. 

(2)  Vessel  moaning.  Automatian  is  a 
vessel  manning  issue  as  much  as  it  is  an 
issue  of  equipment  saieljr  and  reliability. 
The  Coast  Guard  is  charged  by  46  U.S.C 
8101  with  determining  the  complement 
of  licensed  officers  and  C3«w  necessary 
for  safe  operation  of  a  veseeL  The  Coast 
Guard  recently  published  revised 
manning  requirements  in  die  Federal 
ResMar  of  October  16, 1987  (52  FR 
38614)  which  include  manning 
provisions  relatiug  to  veaad  automation 
(see  46  CFR  Part  15  entifled  "Manning 
Requirements").  While  diese  revised 
requirements  in  Part  15  state  that  the 
degree  of  autouiation  is  Q:on8idered  by 
the  Officer  in  Charge.  Marine  In^>ection 
(OCMI)  in  determining  die  numiing 
requirements  for  a  particular  vessel,  the 
technical  criteria  tor  making  diis 
determination  has  been  in  NVICs  1-69 
and  6-64.  which  are  now  considered  by 


the  marine  industry  and  the  Coast 
Guard  to  be  inadequate. 

(3)  Lack  of  regulatory  requirements. 
The  reason  most  commonly  cited  by  all 
interested  parties  as  the  need  for 
automation  regulations  is  the  lack  of 
clear  regulations,  and  the  inadequacy  of 
NVICs  1-69  and  6-84.  Both  construction 
costs  and  operating  costs  have  been 
unnecessarily  incurred  by  die  marine 
industry  because  of  misinterpretation  of 
requirements. 

(4)  SOLAS.  The  SOLAS  amendments 
leave  certain  detailed  requirements  and 
interpretations  to  die  ifiscretion  or 
satisfaction  of  die  "Aihninistration."  l.e., 
the  Coast  Guard.  Certain  SOLAS 
provisions  are  also  more  stringent  than 
previous  requirements  for  U.S.  flag 
vessds.  An  example  of  this  is  SOLAS 
Regulation  n-l/31.2.7,  which  requires 
propulsion  control  systems  to  fail  to  a 
preset  speed  and  direction.  This  SOLAS 
requirement  exceeds  past  requirements 
and  leaves  interpretatioo  of  "preset" 
and  the  failmes  to  be  considered  to  the 
individual  Administrations. 

(5)  Tecbnolo^cal  advances.  The  state 
of  the  art  of  Tnatm»  automation  has 
advanced  from  steam  plants  and 
elementary  controls  and  instrumentation 
to  the  diesel  and  hybrid  plants, 
distributed  *i'*^?"^*'r  controls,  and 
microprocessor  control  and  monitoring 
technologies  prevalent  today.  This 
devdopmental  trend  is  expected  to 
continue  and  must  be  taken  into  account 
by  automation  regulations. 

(6)  Safety  evaluation  complexity.  The 
details  of  an  automated  machinery  plant 
depend  upon  the  design  of  the 
machinery,  its  arrangnnent  and  the 
automation  technology  (electronic, 
electric  relay,  pneumatic,  hydraulia 
mechanical,  etc)  empkiyed.  The 
combination  of  these  factors  often 
makes  the  details  of  an  autoawtinn 
system  unique  to  a  given  vessel  or  dass 
of  vessels.  The  trend  toward  greater 
automation  of  vessels  as  a  result  of 
economic  pressure  hss  resulted  in  large 
vessels  with  1000-2000  monitoring 
points  and  aopfaasticated  electrical  plant 
management  systems.  This  uniqueness 
and  complexity  in  turn  makes  it  difficult 
to  evaluate  the  safety  and  reliability  of 
automated  vessels,  and  dictates  the 
need  for  comprehensive  performance 
standards  as  opposed  to  detsiled  design 
requirements. 

(7)  Applicability.  SOLAS  74  and 
NVIC  1-69  were  not  developed  to 
address  certain  systems  w  classes  of 
vessels,  such  as  mobde  offshore  drilling 
units  (MODU's),  non-self  propelled 
vessels,  dynamically  supported  craft,  or 
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tanker  overflow  control  systems.  The 
applicability  of  standards  derived  from 
SOLAS  and  the  NVIC  to  these  vessels 
must  be  given  fttfther  consideration. 
These  rules  do  not  apply  to  those 
vessels. 

c.  Intent  of  Rules. 

(1)  General.  The  Goast  Guard  intends 
the  regulations  to — 

(i)  provide  flexible,  performance- 
oriented  rules  to  assure  acceptable 
minimum  levels  of  safety,  regardless  of 
an  automated  vessel's  degree  of 
automation,  the  type  of  automation 
technology,  or  the  configuration 
employed; 

(ii)  assure  compliance  of  automated 
U.S.  flag  vessels  with  the  international 
standards  of  safety  promulgated  by  the 
SOLAS  convention  and  the  applicahble 
IMO  resolutions; 

(iii)  emphasize  the  role  of  the  marine 
industry,  particularly  in  the  areas  of 
design,  construction,  and  maintenance, 
in  providing  safe  and  reliable  vessels; 
and 

(iv)  closely  integrate  the  specific 
automated  vessel  technical  design  and 
construction  requirements  of  these  rules 
with  the  vessel  maiming  requirements  of 
recently  revised  46  CFR  Part  15,  to 
assure  the  safety  and  adequate  maiming 
of  U.S.  flag  vessels. 

(2)  Structure,  (i)  The  provision  of  a 
single  set  of  automation  regulations 
applicable  to  all  vessels  to  which  the 
Marine  Engineering  Regulations  apply 
should  promote  a  uniform  set  of      1 
standards  that  can  be  more  easily  ' 
understood  and  simplify  the  process  of 
revising  the  regulations  when  necessary. 
It  should  also  facilitate  Coast  Guard 
plans  concerning  possible  future  transfer 
of  certain  functions  associated  with  the 
regulations  to  the  American  Bureau  of 
Shipping  or  other  non-government 
agencies. 

(ii)  The  rules  are  broken  into  four 
major  segments: 

(A)  An  equivalency  provision. 

(B)  General  performance,  reUability, 
and  safety  criteria  for  all  automated 
systems. 

(C)  Specific  criteria  for  specific  types 
of  systems,  where  provided. 

(D)  The  minimum  equipment  and 
systems  deemed  necessary  for         | 
minimally  attended  and  periodically 
unattended  machinery  spaces  on 
automated  vessels. 

Each  of  these  segments  is  intended  to 
build  upon  the  prior,  i.e.,  systems  Hsted 
under  the  specific  provisions  must  also 
meet  the  general  criteria,  and  systems 
required  for  minimally  attended  or 
periodically  unattended  machinery 
space  manning  must  also  meet 
applicable  specific  and  general  criti|era. 


(3)  Assumptions  and  objectives,  (i)  In 
developing  the  safety  performance 
standards  in  this  rulemaking,  the  Coast 
Guard  used  several  assumptions  and 
basic  objectives.  These  were  derived 
from  the  Coast  Guard's  experience  with 
automated  vessels  over  the  last  20  or 
more  years  and  from  input  provided  by 
the  public.  They  are  considered  to  be 
fundamental  concepts  that,  in  various 
degrees,  are  reflected  in  past  and 
present  Coast  Guard,  IMO/IMCO. 
SOLAS,  and  classification  society 
policies  and  regulations  for  vessel 
safety.  These  basic  assumptions  were 
presented  in  the  NPRM  and  are  again 
listed  below.  Clarification  of 
Assumption  (B)  has  been  made  as  a 
result  of  public  comments,  and  the 
revision  is  shown  in  italics. 

Assumption  (A)  Regardless  of  how 
well  designed,  constructed,  or  operated 
any  automated  equipment  is,  it  can  fail 
catastrophically.  While  extensive  and 
detailed  design,  quality  control,  and 
maintenance  regulations  may  reduce  the 
likelihood  of  a  failure,  a  finite 
probability  remains  that  a  failure  can 
occur.  Regulations  that  attempt  to 
completely  prevent  failure  might  in  fact 
be  counter-productive  to  safety, 
expensive,  and  burdensome  to  all 
parties.  Therefore,  it  is  prudent  to 
assume  that  failures  will  occur  and 
consider  the  necessary  safety 
contingencies. 

Assumption  (B)  Localized  flooding  or 
fire  can  occur  regardless  of  the 
precautions  taken  to  prevent  them.  Such 
emergencies  can  disable  vital  system 
automation,  make  it  inaccessible,  and 
pose  an  immediate  threat  to  the  safety 
of  the  vessel  and  its  crew.  Therefore,  it 
is  prudent  to  provide  alternative  means 
of  operation.  Further,  the  ability  to 
counteract  localized  flooding  or  fires 
should  not  be  diminished  by  the 
provision  or  location  of  automation. 

Assumption  (C)  The  evaluation  of  the 
safety  of  any  automated  vessel  in  light 
of  the  events  described  in  Assumptions 
(A)  and  (B)  should  be  limited  to  any 
single,  non-concurrent  failure  or  event 
and  its  logical  effects.  In  light  of  the 
large  number  of  concurrent 
combinations  possible  and  the  relatively 
low  probability  of  their  occurrence,  it  is 
impractical  and  burdensome  to  consider 
such  combinations.  It  is,  however, 
prudent  and  reasonable  to  consider  the 
logical  chain  of  events  that  could  occur 
as  a  result  of  a  single  failure  or  event, 
and  to  consider  conditions  that 
contribute  to  unsafe  conditions. 

Assumption  (D)  The  safety  of  vessels 
with  automated  vital  systems  should  be 
at  least  equal  to  that  of  a  vessel  with  its 
vital  systems  under  direct  manual 
supervision. 


(ii)  Based  on  these  assumptions,  these 
regulations  are  intended  to  meet  the 
following  objectives: 

Objective  (A)  To  the  greatest  extent 
practicable,  the  failure  of  automation  or 
automated  equipment  should  be  safe 
(failsafe)  and  the  foreseeable  unsafe 
effects  minimized  by  design.  In  a  similar 
manner,  the  effects  of  a  localized  fire  or 
flooding  on  safe  control  and  operation 
should  be  minimized  and  localized. 

Objective  (B)  A  responsible  member 
of  the  crew  must  promptly  become 
aware  of  a  failure,  fire,  or  flooding, 
either  directly  from  personal 
observation  or  indirectly  from  reliable 
instrumentation  or  alarms. 

Objective  (C)  Upon  becoming  aware 
of  a  failure,  fire,  or  flooding,  the  crew 
must  have  an  alternate,  effective  means 
available  to  operate  the  vessel  safely 
and  to  counteract  the  effects  of  failure, 
fire,  or  flooding. 

Objective  (D)  The  crew  should  know 
how  to  operate  both  the  automated 
system  and  the  alternate  controls  in  the 
event  the  automation  fails.  Similarly,  the 
operation  of  the  system  must  be  clear 
and  obvious  to  the  crew. 

Objective  (E)  There  must  be 
indication  at  operator  control  locations 
of  the  safe,  or  unsafe,  state  of  operation 
of  the  equipment  controlled  fitim  that 
location. 

(iii)  A  failure  scenario  was  developed 
that  describes  the  intend^  sequence  of 
events  deemed  desirable  to  attain  the 
primary  goal  of  this  rulemaking,  safety. 
The  scenario  includes  options  that 
depend  upon  the  nature  of  the 
automation,  manning  of  the  vessel,  and 
its  operation.  It  is  a  development  upon 
the  aforementioned  assumptions  and 
objectives,  and  includes  the  following 
sequence  of  events: 

Event  (A)  The  vessel  is  underway  in 
normal  operation,  with  spaces  and 
machinery  status  monitored  by 
crewmembers  or  automation. 

Event  (B)  A  single  vital  system  or  vital 
system  component  fails,  or  localized  fire 
or  flooding  occurs. 

Event  (C)  In  the  case  of  a  vital  system 
failure,  it  fails  to  a  pre-determined  safe 
state  and  the  effects  of  the  failure  are 
minimized. 

Event  (D)  A  crewmember  on  duty 
promptly  becomes  aware  of  the  failure, 
fire,  or  flooding. 

Event  (E)  In  the  case  of  a  vital  system 
failure,  either — 

(i)  the  failed  unit  is  automatically 
removed  fix>m  service  and  replaced  with 
a  reliable,  effective  backup:  or 

(ii)  a  crewmember  manually  removes 
the  failed  unit  from  service  and 
manually  transfers  to  a  reliable  and 
effective  alternate  means  of  operation. 


In  the  case  cf  localized  fire  or 
flooding,  eidier^ 

(I)  Tlie  crew  takes  actioo  locally  to 
counteract  Ae  e&cU  of  die  hazud.  if 
the  space  and  equipmeat  are  accessible 
and  operable;  or 

(ii)  The  crew  takes  aclipa  from  an 
alternate,  remote  location  to  connteract 
the  effects  of  the  hazard,  if  the  space  or 
eqiripment  are  not  accessible  or 
operable. 

Event  (F)  Tlie  Luhire  scenario  eads 
with  the  vessel  in  continued  or  restored 
safe  operation,  even  if  at  a  reduced 
0]ierationa1  capacity. 

(4)  Discussion  of  Specific 
Regulations— §  58.01-35  Main 
propulsion  auxiliary  machinery.  This 
rule  is  an  JnteqMetatiooof  SOLAS 
Regulation  II-1/26  and  provides  general 
performance  criteria  not  found 
elsewhere  in  the  Marine  Ea^ncciing 
Rcgalatians.  it  has  been  indnded 
because  it  is  fanriaaiental  to  compliance 
with  the  parfniniaiice  standards  in  Part 
62. 

Subpart  VIM  Design  VerificalioB  and 
Periodic  Tests 

These  tests  are  intended  to  make  sure 
that  autooiatad  systems  initially  operate 
in  a  safe  and  reliable  mannor  and 
continue  to  do  so  during  the 
service  liie  of  the  vessel  The  tests  are 
similar  to  those  described  in  NVIC  l-fi& 
The  Desiga  Verification  Tests  in  6  61.40- 
1  are  intended  to  be  more  detailed  and 
intensive  than  lihe  Periodic  Safety  Tests 
of  §  61.40-6.  in  that  they  must  oonfinn 
that  ail  systeoB,  when  initially  installed, 
function  as  required  by  the  performance 
standards  of  Part  62.  Design  Verification 
Tests  are  generally  associated  with  yard 
trials  and  aea  triaki.  Periodic  tests  are 
intended  to  confirm  the  continued 
operation  of  major  safety  systems  and 
features  annaaily.  On  vessels  where  die 
Coast  Guard  has  accepted  automated 
systems  to  replace  specific  personnel  or 
reduce  overafl  crew  requirements,  the 
periodic  tests  are  also  intended  to 
determine,  in  part,  the  adequacy  of  die 
required  planned  maintenance  program 
and  die  adequacy  of  the  matnning  with 
which  the  vessel  has  operated. 

Section  62j01~S(d)  Applicability.  Central 
Control  Rooma. 

This  paragrqjh  is  an  inteipretation  of 
the  SOLAS  reqairements  referenced  in 
Table  I  and  is  generally  more  stringent 
than  past  Coast  Guard  gaidebnes. 
Implicit  in  fins  inleipretatioB  is  the 
assumptioB  that  a  control  room  partially 
or  completely  isolates  the  operator  from 
the  manhineiy  space  enviroomenL 
Certain  essential  moDitoriag  and  control 
functions,  therefore,  ue  required  to  be 
extended  from  the  machinery  space  to 
the  control  room  to  provide  a  level  of 


safety  equivalent  to  that  of  an  operator 
located  in  the  machineiy  apace  itself. 
Subpart  6Z20naaSabaiktaL'thu 
subpart  contains  certain  changes  from 
past  standards.  Significaat  amoi^  these 
are  a  new  requirement  for  a  qualitative 
failure  analysts  of  certain  complex 
automated  systems,  deletion  of  die 
previous  requirement  for  a  maintenance 
program  approved  by  die  Coast  Guard, 
and  proviaians  tor  die  self-certi&cation 
of  oompliaace  arith  envirannental 
design  standards  in  Uea  of  plan  review 
and  laboratory  testing. 

Section  02.20-1  Plans  for  Approval  The 
plan  sidnnittal  requirements  in  this 
section  are  similar  to  diose  of  the  past 
Designers  and  maoufacturers  of 
automation  equipment  sboald  also  see 
46  CFR  50.20-15.  which  outlines  the 
requirements  tor  the  use  of  previously 
approved  plans.  Intormation  necessary 
to  confirm  general  compliance  widi  the 
Marine  Engineering  and  Electrical 
Regulations  will  rnntimip  (o  be  required 
by  those  regulations,  such  as 
overcurrent  protection,  wiring  and 
connection  aiatenala,  and  fluid  piping. 

Section  62.20-3  Plans  for  Information. 

The  approval  cf  a  planned 
maintenance  program  is  no  longer  a 
prerequisite  for  reduced  manning.  The 
specific  content  of  fte  program  is  up  to 
the  vessel's  operator,  "nie  maintenance 
program  will  initially  be  used  by  tbe 
Coast  Guard  to  aid  in  evaluation  of 
requests  for  reduced  manning.  Onoe  the 
vessel  is  in  service,  it  is  intended  that  re- 
inspection  and  the  Periodic  Safety  Tests 
of  Subpart  61.40  witnessed  by  the  Coast 
Guard  will  determine  the  adequacy  of 
the  maintenance  program. 

This  section  also  requires  that  a 
qualitive  failure  analysis  be  developed 
and  submitted  as  an  information 
document  for  certain  complex  systems. 
This  document  will  aid  in  the  evaluation 
of  the  system  and  will  emphasize  the 
role  of  the  designer  and  manufacturer  in 
evaluating  die  designed  safety  of  vital 
system  automation.  Further  discussion 
of  the  failure  analysis  requirements  is 
included  in  the  Analysis  of  Comments 
discussion  betow. 

Subpart  622S  Gansral  fiaqairaments  for 
All  Automated  Vital  Systems 

This  subpart  is  mtended  to  provide 
general  performance  and  arrangement 
standards  applicable  to  the  control  and 
monitoring  of  any  vital  shipboard 
system. 

Section  02.25-25  Programmable  Systems 
and  Devices. 

These  requirements  are  intended  to 
prevent  either  the  intentional  at 
unintentiooai  acidification  of  required 
safety  paraoieters  on  systems  or 


equi|sient  diat  readily  lend  themselves 
to  adjustment  or  toas  of  tonption,  such 

as  safety  trip  sensors  and  programmable 
controllers.  The  requirements  are  not 
intended  to  prohibit  routine  adjustments 
and  cahhrattoa  necessary  far  the  normal 
and  efficient  operatton  of  automatic 
controls  or  instramentation. 

Section  62.25^30  Eavimameatal  Design 

Standards. 

These  staadards  generally  correspond 
to  those  of  international  technical 
bodies.  Rather  than  require  detailed  and 
costly  testing  to  diese  standards  in  an 
effort  to  confirm  component  suitability, 
the  Coast  Guard  intends  to  emphasize 
the  realiable  and  safe  function  of  the 
overall  system.  testiAg  after  installation, 
and  manufacturer  and  designer 
certification  of  component  suitability. 

Snfapart  «2.ai  Kaliafaility  and  Safety 
Criteria,  All  Automated  Vital  Systems 

Hus  subpart  is  intended  to  provide 

general  performance  standards 
applicable  to  any  automated  vital 
system. 

Section  82.30-1  Paihafe. 

The  faUsafe  operation  of  vital  systems 
has  long  been  a  Coast  Guard  policy.  In 
some  cases,  such  as  failure  of  propulsion 
controls  to  a  {Mcset  speed  and  direction, 
the  failsafe  state  is  internationally 
definable  and  reooffuzable.  to  other 
cases,  such  as  a  microprocessor  based 
system,  the  complexity  or  nature  of  the 
system  may  predade  the  statement  of  a 
single  preferred  toiisafe  state.  It  is  the 
intent  of  this  rule  that  each  control  and 
alarm  system  fail  in  a  manner  consistent 
with  the  overall  safety  of  the  vessel  and 
personnel  in  light  of  the  assumptions 
and  failure  scatsrio  disaissed  in  this 
rulemaking.  For  certain  complex 
systems  and  in  equivalency 
determinations,  the  failure  analysis 
required  by  fi  6i2.20-3(b)  it  intended  to 
aid  in  the  identification  of  a  preferred 
failsafe  state. 

Section  62.30-5  Independence. 

Independence  of  systems  or 
equipment  normally  implies  separate 
and  discrete  components  in  order  to 
provide  reliability.  Complete  duplication 
in  this  mamier  is  oosdy.  may  not  be 
necessary,  or  may  be  impracticaL  As  the 
term  mdependent  is  defined  and  used  m 
these  rules,  however.  "'■««~"'  reliable 
components  could  be  used  provided  the 
performance  criteria  an  skL  An 
example  is  a  system  that  prondes  for 
disoonnectioB  cf  a  tailed  safasystem 
while  aUowiag  oonlinned  operation  of 
the  required  function.  TIds  definition  is 
included  to  altow  arrangements  that  do 
not  provide  complete  dsftUcation  but  do 
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provide  a  level  of  safety  and  reliability 
equivalent  to  complete  duplication. 

Subpart  9ZJSS  RaquiranMots  for  Spedfk 
Types  or  Automated  Vital  Systemt 

This  subpart  augments  the  general 
performance  and  configuration 
requirements  of  Subpart  62^  and  62.30. 
It  addresses  safety  criteria  peculiar  to 
specific  systems  of  equipment  that  might 
be  automated  on  a  vessel. 

Section  62.35-6(e)(3)  Remote  Propulsion 
Control  System  Details. 

This  rule  has  special  significance  in 
that  it  requires  failsafe  propulsion 
control  operation.  Failure  of  propulsion 
controls,  particularly  while 
manuevering,  has  caused  numerous 
vessel  casualties.  This  rule,  in 
conjunction  with  the  failure  analysis 
required  by  S  62.20-a(b)(2).  is  intended 
to  address  known  causes  of  propulsion 
control  failures. 

Section  62.35-20  Oil-Fired  Main  Boilers 

These  rules  include  automatic  safety 
trip  controls  for  all  main  boilers  to 
prevent  major  boiler  failures,  greater 
emphasis  on  boiler  air  flow  to  prevent 
explosive  conditions,  and  prohibition  of 
certain  automatic  functions  following 
boiler  safety  shutdowns. 

Table  62.35-50  Minimum  System 
Monitoring  and  Safety  Control 
Requirements  for  Specific  Systems.  This 
table  is  intended  to  summarize  in  a 
single  location  the  minimum 
instrumentation,  alarms  and  safety 
controls  deemed  necessary  by  the  Coast 
Guard  for  specific  types  and  categories 
of  automated  equipment. 

Subpart  82.50  Automated  Self  Propelled 
Vessd  Manning 

This  subpart  is  intended  to  address  the 
minimum  systems,  configurations,  and 
maintenance  programs  necessary  for  the 
Coast  Guard  to  accept  automated 
systems  to  replace  specific  personnel  or 
to  reduce  overall  crew  requirements  in 
accordance  with  the  new  9  15.715  of  the 
manning  requirements  mentioned  above 
imder  Issues  Addressed.  The 
requirements  of  this  subpart  would  be  in 
addition  to  the  rest  of  the  technical 
requirements  of  Part  62.  The  references 
to  specific  levels  of  manning  and 
watchstanders  in  NVIC 1-69  have  been 
deleted,  as  they  have  resulted  in 
misinterpretation  and  confusion.  These 
rules  are  intended  to  establish  technical 
criteria  to  be  used  by  the  Officer  in 
Charge,  Marine  Inspection  in 
determining  the  manning  requirements 
for  a  particular  vessel.  Actual  manning 
may  exceed  the  Coast  Guard's  minimnni 
required  complement  and  is  usually 
subject  to  agreement  between  a  vessel's 
labor  and  management  interests.  Failure 


of  automated  equipment  to  perform  in 
accordance  with  the  provisions  of  the 
rules  could  result  in  the  Coast  Guard 
adjusting  the  minimum  complement  of 
officers  and  crew. 

Section  62.50-20  Additional 
Requirements  for  Minimally  Attended 
Machinery  Plants 

These  requirements  are  intended  to 
address  vessel  machinery  plants  and 
spaces  that  are  automated,  but  not  to  a 
degree  where  the  plant  could  safely  be 
left  unattended.  Emphasis  is  placed  on 
the  centralized  remote  control  and 
monitoring  of  the  machinery  plant  and 
machinery  spaces  and  the  assumptions 
and  failure  scenario  discussed  in  this 
rulemaking.  The  cognizant  Officer  in 
Charge,  Marine  Inspection  (OCMI)  may 
determine  the  need  for  more  or  less 
equipment  depending  on  the  vessel 
characteristics,  route,  or  trade.  For 
example,  the  personnel  alarm  may  not 
be  required  if  normal  operation  includes 
two  crewmembers  continuously  in 
attendance. 

Section  82.50-20(h)  Maintenance 
Program 

Where  automation  is  provided  to 
replace  personnel  or  to  reduce  overall 
crew  requirements,  there  may  be  a 
greater  need  for  plaimed  maintenance. 
This  occurs  because  of  a  potential 
reduction  in  the  maintenance  work 
force,  an  increase  in  the  sophistication 
and  quantity  of  equipment  to  be 
maintained,  and  the  reliance  of  the  crew 
upon  the  automated  equipment  The 
Coast  Guard  therefore  considers  it 
necessary  to  require  automated  vessels 
to  have  a  planned  maintenance 
program.  As  the  content  of  such  a 
program  varies  with  vessel  type,  trade, 
route,  manning  and  similar  factors,  the 
rules  leave  program  content  and 
implementation  up  to  vessel 
management.  The  Coast  Guard  will 
evaluate  the  actual  effectiveness  of  the 
program  during  the  trial  period  and  re- 
inspections  and  will  then  determine  the 
adequacy  of  the  program  and  manning. 

Section  82.50-30  Additional 
Requirements  for  Periodically 
Unattended  Machinery  Plants 

These  requirements  are  intended  to 
address  machinery  plants  and  spaces 
that  are  automated  to  the  degree  that 
they  are  self-regulating  and  self- 
monitoring  and  can  safely  be  left 
periodically  unattended.  Emphasis  is 
placed  on  providing  systems  that  act 
automatically  imtil  the  crew  can  take 
action  in  the  event  of  a  failure  or 
emergency.  As  required  by  the  Coast 
Guard  in  the  past  the  requirements  for  a 
periodically  unattended  machinery  plant 
are  in  addition  to  those  of  a  minimally 


attended  machinery  plant.  This  permits 
the  crew  to  operate  the  plant  directly 
should  the  arrangements  for  unattended 
operations  prove  unsatisfactory,  for 
whatever  reason. 

Section  62.S0-30(k)  Continuity  of 
Electrical  Power  ». 

This  rule,  in  consideration  of  SOLAS 
n-l/53.2,  which  requires  automatic 
standby  power  for  the  main 
switchboard,  and  46  CFR  112.05-3. 
which  prohibits  automatic  feedback  by 
the  main-emergency  bus-tie,  no  longer 
permits  use  of  the  emergency  generator 
as  the  automatic  standby  source  of 
electrical  power. 

Analysis  of  Comments  and  Changes 
Made 

Need  for  Regulations.  This  rulemaking 
has  presented  a  new  and  comprehensive 
set  of  safety  regulations  for  vital  system 
automation.  Four  comments  on  the 
proposed  rules  opposed  the 
development  of  any  new  regulations, 
and  stated  a  definite  preference  for 
NVICs  or  con^arable  guidelines.  The 
reasons  given  included:  (1)  the  NVICs 
are  less  rigid  and  less  costiy,  (2)  the 
maritime  industry  is  in  recession  and 
cannot  give  the  proposed  rules  the 
attention  they  deserve,  and  (3)  there  is 
no  clear  mandate,  i.e.,  need  for 
regulation.  Twenty-nine  comments 
supported  the  development  of  new 
regulations,  with  ten  stating  the 
rulemaking  represents  a  marked 
improvement  over  the  NVICs,  which 
should  help  eliminate  confusion  and 
which  should  be  generally  beneficial. 

These  rules  have  been  developed  as 
performance  standards  to  allow  the 
maximum  possible  flexibility  in 
compliance  consistent  with  safety.  The 
costs  related  to  these  regulations  are 
discussed  under  Evaluation  and 
Certification.  These  rules,  and  the 
NVICs  and  SOLAS  regulations  from 
which  they  are  derived,  have  been 
developed  with  considerable  public 
input  over  the  last  25  years,  and  the 
public  actively  participated  in  the 
development  of  the  final  rules.  Because 
of  the  ever  present  potential  for 
casualties  related  to  vital  system 
automation,  these  safety  regulations  are 
considered  to  be  essential. 

Delegations  to  Classification 
Societies.  The  draft  regulatory 
evaluation  and  the  notice  of  proposed 
rulemaking  (NFRM).  at  SO  FR  38615, 
stated  that  the  proposed  rules  could 
potentially  residt  in  a  cost  savings  to  the 
Coast  Guard  as  a  result  of  further 
delegation  of  plan  review  and  inspection 
functions  to  the  American  Bureau  of 
Shipping  (ABS).  Automated  vital  system 


functions  are  not  presentiy  delegated  by 
the  Coast  Guard  to  any  party.  Although 
the  NPRM  did  not  propose  any 
delegation  of  plan  review  and  inspection 
functions  to  classification  societies,  four 
comments  supported  such  a  delegation. 
Specific  delegations  to  the  ABS  or  any 
other  classification  society  are 
considered  to  be  beyond  the  scope  of 
these  rules,  and  are  being  addressed  in  a 
separate  rulemaking  docket  entitied 
"Delegation  of  Authority  to  United 
States  Classification  Societies"  (CGD 
85-019). 

Clarifications.  The  final  rules  include 
various  clarifications  to  provisions 
proposed  in  the  NRPM  which  have  been 
made  principally  in  response  to 
recommendations  of  commenters.  Many 
of  the  clarifications  address  specific 
recommendations  that  certain  text  be 
revised  to  remove  unclear  or  confusing 
concepts  as  noted  in  specific  comments. 
With  one  or  two  exceptions,  these 
clarifications  have  not  been  individually 
discussed  below  as  the  reasons  for  the 
clarification  become  self  evident  simply 
by  comparing  the  text  of  the  clarified 
rule  with  corresponding  proposed  rule 
text.  Certain  clarifications  have  also 
been  made  to  make  text  consistent  with 
the  text  of  various  substantive  changes 
which  are  discussed  below. 

Sections  52.01-10(a)  and  62.35-20(a)(l} 
Main  Boiler  Safety  Trips 

One  comment  recommended  deleting 
the  requirement  to  have  automatic 
safety  trips  on  manually  fired  main 
boilers  because  they  are  not  required  by 
SOLAS.  This  comment  has  not  been 
adopted.  Coast  Guard  casualty  records 
show  that  numerous  boiler  casualties, 
particularly  flarebacks,  occur  when 
boilers  are  manually  fired  and  can  be 
avoided  by  providing  automatic  safety 
trips.  These  same  findings  are  supported 
by  ANSI/NFPA  85D  "Standards  for 
Prevention  of  Furnace  Explosions  In 
Fuel  Oil-Fired  Multiple  Burner  Boiler- 
Furnaces."  Automatic  safety  trips  are 
considered  essential  and  are  normally 
provided  on  vessels  as  a  matter  of 
general  industry  practice. 

Section  S6,50-S0(i)  Lubricating  Oil 
System 

One  comment  recommended  that  the 
requirement  in  the  proposed  rules  to 
have  an  emergency  supply  of  oil  for  all 
propulsion  turbines  only  be  applied  to 
cteam  turbines.  This  recommendation 
has  been  adopted.  There  was  no  intent 
to  apply  the  requirement  to  propulsion 
machinery  other  than  steam  turt)ines 
and  associated  high  speed  gearing.  The 
shorter  coast  down  period  of  diesel 
propulsion  machinery  generally  makes 
an  emergency  supply  unnecessary. 


Section  58.01-35  Duplication  of 
Auxiliary  Machinery 

This  regulation  requires  duplication  of 
auxiliary  machinery  vitcd  to  the  main 
propulsion  system.  One  comment  stated 
that  the  regulation  should  specify  which 
auxiliaries  must  be  duplicated  Another 
comment  requested  clarification 
regarding  single  propulsion  boiler 
installations,  piping,  cabling,  deadship 
starts,  and  the  relation  of  this  regulation 
to  SOLAS  n-1/28  and  Subpart  56.50  of 
Subchapter  F.  Specific  requirements  for 
most  auxiliaries  required  to  be 
duplicated  are  contained  in  Subparts 
56.50  and  111.10  of  TiUe  46,  CFR. 
Specific  requirements  for  piping  and 
cabling  are  also  in  Subpart  56.50, 
Subpart  111.10,  and  in  9  111.60-9.  This 
regdation  is  substantively  the  same  as 
SOLAS  Regulation  II-1/26.3. 

Two  comments  recommended  that  the 
note  to  9  58.01-35  concerning  partial 
reduction  of  normal  propulsion 
capability  refer  to  a  reduced  navigating 
capability  (after  propulsion  auxiliary 
failure)  of  7  knots  or  half  speed, 
whichever  is  less  (rather  than^7«ater, 
as  proposed  in  the  proposed  rde).  This 
recommendation  has  been  adopted.  The 
proposed  rule  would  have  required 
slower  vessels  to  have  unnecessary 
additional  equipment  which  is  not 
needed  when  proceeding  at  half  speed. 
The  note  as  revised  is  comparable  to  the 
various  recognized  classification  society 
rules  which  generally  specify  7  knots  or 
less. 

One  comment  asked  whether  an 
automation  feature  of  "automatic 
slowdown"  would  comply  with  9  58.01- 
35.  Automatic  slowdown  upon  loss  of  an 
auxiliary  component  is  one  means  of 
compliance. 

Section  61:40-1  fbj  Test  Responsibility 

This  regulation  specifies  that  testing 
must  be  done  by  persons  designated  by 
the  owner.  One  comment  recommended 
that  a  marine  inspector,  rather  than  the 
owner  of  a  vessel  randomly  select  a 
crewmember  to  conduct  the  testing 
required  by  this  section  in  order  to 
evaluate  crew  familiarity  with  the 
vessel.  This  recommendation  has  not 
been  adopted.  The  tests  are  intended  to 
evaluate  the  equipment  not  the 
capabilities  of  the  crew.  The  Coast 
Guard's  role  with  regard  to  automation 
test  procedures  is  not  to  supervise  or 
participate  in  the  tests,  but  rather  to 
inspect  and  witness  testing  of  the  vessel 
according  to  an  approved  procedure. 

Section  6l.40-3(a)  Design  Verification 
Testing 

This  rule  requires  design  verification 
tests  to  be  based  on  failure  analysis,  if 


required  by  9  e2.20-3(b),  and  other 
criteria.  One  comment  stated  that  it  will 
be  difficult  to  derive  a  design 
verification  test  procedure  from  a  failure 
analysis,  especially  where  a 
microprocessor  or  computer  control 
system  is  concerned.  Failure  analysis  is 
intended  to  evaluate  the  safety  and 
reliability  of  the  design  and  readily 
lends  itself  to  identifying  critical  safety 
features  that  should  be  confirmed  by 
testing.  As  an  example,  the  failure 
analysis  may  show  that  a  power  outage 
to  one  section  of  a  microprocessor  or 
computer  control  system  should  not 
affect  the  operation  of  the  rest  of  the 
^stem.  This  design  feature  is  identified 
by  the  failure  analysis  and  can  then  be 
confirmed  by  a  one-time  design 
verification  test 

Section  61.40-8(b)  Periodic  Safety  Tests 

Two  comments  recommended  that  the 
typical  period  between  tests  be  one  year 
in  lieu  of  at  each  inspection  for 
certification  [i.e..  every  two  years).  This 
recommendation  has  been  adopted.  The 
Officer  in  Charge,  Marine  Inspection 
(OCMI)  can  specify  test  intervals  longer 
or  shorter  than  one  year,  depending  on 
the  peu^culars  of  the  vessel's  operation, 
maintenance  program,  and  past 
performance  of  the  automation. 
Normally,  however,  the  interval 
between  periodic  safety  tests  witnessed 
by  the  Coast  Guard  has  been  one  year. 

Section  82.01-5(a)  Vessel 
Applicability— MODUs 

Several  comments  stated  that  the 
proposed  rules  should  not  be  applied  to 
mobile  offshore  drilling  units  (MODUs). 
The  appUcabilify  of  the  rules  to  MODUs 
was  addressed  as  issue  b.7.  above  and 
made  reference  to  the  OCEAN  RANGER 
casualty.  As  a  result  of  this  casualty, 
attention  to  MODU  ballast  systems  and 
^ballast  control  systems  has  significantiy 
^^creased.  Substantial  effort  has  gone 
into  developing  international  standards 
for  these  systems  at  various  meetings  of 
the  International  Maritime  Organization, 
IMO.  Pending  the  anticipated 
completion  of  international  standards  in 
1988,  the  Coast  Guard  will  continue  to 
treat  MODU  automation  as  a  vital 
system  on  a  case-by-case  basis.  The 
requirements  in  this  rulemaking  (CGD 
81-030)  will  not  be  applied  to  MODU's 
at  this  time.  AppUcable  requirements  of 
this  rulemaking  and  the  finalized  IMO 
standards  will  be  proposed  for  MODU's 
in  Coast  Guard  rulemaking  docket  (CGD 
83-071a)  when  the  IMO  standards 
become  effective. 

OSVs.  Several  comments  questioned 
whether  the  proposed  rules  would  apply 
to  Offshore  Supply  Vessels  (OSVs). 
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These  rules  do  not  ttpply  to  OSVs. 
Requirements  for  tfiese  vessels  are 
addressed  separately  in  HVK 1-78  and 
have  been  incorporated  into  proposed 
rules  being  prepared  for  OSV's  in  a 
separate  rulemaking  docket,  (CGD  83- 
004}.  See  die  advance  notice  of  proposed 
rulemaking  for  planned  OSV 
requirements,  which  was  published  io 
the  Fadaral  Register  of  Pebmary  14,  nss 
(48  PR  6636). 

Other  Vessels.  Two  comments 
recommended  limiting  the  appUcabiUty 
of  these  regulations  to  self-propelled 
vessels  to  which  NVIC 1-68  and  SOLAS 
apply,  and  a  third  comment 
recommended  limiting  applicability  to 
self-propelled  vessels  over  1600  gross 
tons,  with  provisions  for  type  and  locale 
of  operation.  As  in  the  case  of  OSVs, 
these  rules  were  never  intended  to  apply 
to  aelf-piopelled  watds  ondar  900  gross 
tons  certificated  under  Subchapters  D,  I 
or  U,  or  to  certificated  passenger  vessels 
under  100  gross  tons.  A  new  subsection 
5(a)  has  been  added  to  exclude  the 
applicabtlity  of  these  regulations  to 
these  types  and  sizes  of  vessels.  These 
limits  are  the  same  as  SCHWAS  and  the 
Coast  Guard's  application  of  NV1C 1-09 
and  NVIC  6-64.  The  recommended  1600 
gross  ton  cutoff  was  not  adopted.  This 
cutoff  would  exclude  vessels  such  as 
coastal  tankers,  coastal  freighters, 
dredges,  passenger  ferries,  passenger 
cruise  vessels,  and  research  vessels,  all 
of  which  commonly  use  automation. 
There  are  approximately  130  socfa 
existing  vessels  above  6m  100/600  gross 
ton  cutoffs  of  these  rules  and  below  1600 
gross  tons,  and  NVIC  1-W  has  heea 
applied  to  most  of  them. 

The  limitations  for  type  and  locale  of 
operation  are  inherent  in  die  regulations. 
For  example,  if  the  only  automation  on  a 
passenger  ferry  is  remote  propulsion 
control,  only  those  requiremeDts 
relevant  to  remote  propulsion  control 
will  apply.  However,  if  sufficient 
automation  is  provided  to  reduce 
manning,  the  cognizant  OCKfl  will 
determine  the  need  for  more  or  less 
equipment  depending  on  the  vessel 
characteristics,  rovte,  or  trade  [set   ; 
S  e2.50-l(b>,  note).  This  approach      I 
represents  a  continuation  of  current 
Coast  Guard  pobcy. 

One  comment  suggested  that  the 
proposal  only  apply  to  vessris  that  are 
automated  to  reduce  manning,  but  not  to 
vessels  that  automate  vital  systems,  as 
an  option,  without  reduced  manning. 
This  recommendation  has  not  been 
adopted.  Coast  Guard  casualty  records 
show  that  automation  can  fail  regardless 
of  a  vessel's  manning,  and  that  adequate 
safety  precautions  must  be  taken.  Ttds 
is  one  of  the  fundamental  points       j 


discussed  under  Aasumptions  aad 
Objectives  in  this  docomsnt. 
Additionally.  SOLAS  Regulation  0-1/31 
also  ontitains  autonation  raqukaaaents 
for  vessels  dut  aHtomata  vital  sya 
as  an  optkm,  wtthoot  ladaoad  i 


Section  dZ02-S  (b)  oniJ(c)  System  caid 
Equipment  AppHcability 

These  rules  apply  to  atttoiDated  vHal 
systems  and  eqwifinMnl  listed  id  1 62Un- 
5(b}  except  fof  certain  axaayttons  listed 
in  S  azai-6(c).  On*  eoauaent  said  this 
applicability  is  too  bioad  sod  appsan  Io 
include  simple  systaas  for  closfog  fuel 
valves,  stoppn^  ventilatioB.  and 
automatically  starting  pumps.  The 
comment  recommOTdad  that  the 
applicability  be  aore  specific  and,  io 
partieular.  be  limitsd  to  propulsion 
control  systeiBS.  This  reeoaamendation 
has  not  been  adopted.  The  basic  aaiety 
principles  discussed  in  Assumptioas  and 
Objectives  have  been  applied  by  the 
Coast  Guard  In  devskqiiQg  these  rules 
and  are  intended  to  apply  to  simple  and 
complex  systems  alike.  Tlie  proper 
location  and  failsafe  operation  of  remote 
motor  and  valve  controls,  the  provision 
of  local  manual  alternate  control,  and 
the  automatic  starting  of  standby  vital 
auxiliaries  in  unattended  machinery 
spaces  are  important  safety 
considerations  for  automated  vessels. 
Fire  protection  systems,  flooding  safety 
systems,  aad  electrical  power 
generation  systems  are  among  the 
systems  that  are  automated  and 
essential  to  safety  that  would  be 
excluded  by  adopting  this 
recommendation. 

One  comment  said  the  regulations 
should  not  apply  to  systems  that  are 
only  being  monitored  and  that  are  not 
automatically  or  remotely  controlled. 
This  recommendation  has  not  been 
adopted.  Instrumentation  and  alarms. 
fi*om  simple  bilge  level  alarms  to 
complex  computerized  video  dismays  in 
control  rooms,  are  relied  tipon  by  the 
crew  as  extensions  of  their  own  senses 
and  as  a  source  of  information  for 
making  decisions.  Reliable  and  clear 
presentation  of  this  talbrantion  is 
necessary  for  safe  operation  of  the 
vessel  and  its  machinery. 

Proposed  paragraph  (d)(3)  exenq>ted 
optional  control  and  monitcHing  systems 
horn  all  of  the  proposed  requirements. 
One  comment  recommended  that  this 
exemption  be  deleted,  i.e^  diet  die 
requirements  in  this  rulemaking  be  made 
applicable  to  optional  control  and 
monitoring  systems  which  can  effect 
vital  systems.  This  recommendation  has 
been  adopted.  The  final  mles  |see 
S  62.01-5  (b)  and  (c))  have  been  made 
applicable  to  optional  control  and 
monitoring  systems  imless  otherwise 


exesopt  as  non-vital  or  industrial 
systems  or  other  systems  exempted 
under  S  62.0l-5(c}.  Non-vital  exempt 
systems  include  performance  monitoring 
and  tiending  systeau  «id  similar  non- 
required,  noa-vital  systems  whose 
failure  would  not  degrade  the  safety  and 
reliability  of  required  systems. 

Section  62m-e(d)  Central  Control 
Rooms 

This  paragraph  provides  that  the 
requireaicnts  of  subpart  62.50  for 
automated  self-propelled  vessel 
manoing  only  apply  to  ineseels 
automated  to  rej^aoe  specific  persooael 
or  to  reduce  ovm«11  crew  raqetreoients. 
with  certain  exceptions.  Hie  exoepttoos 
relate  to  vessels  having  maia  propulsion 
or  ships  service  electriesi  feoeniting 
plants  which  are  autematicaliy  or 
remotely  oontelled  firon  a  oantrol  room. 
In  this  case,  vessels  soMst  provide 
certain  additional  ssseaiini  sMnitorinc 
and  control  famctionB  leqMted  in 
SS  «2«»^N(oMa).  ^m.  ic).  (eMll  mi\ 
(e)(4)  and  (f)(2).  kvludins  fin  prolKtion 
and  flooding  sslety  fbnctions.  As 
explained  in  the  NHtM.  tUs  regnlalien 
was  derived  6x>ai  SOLAS  Regnlatioaa 
II-1/31.I  and  assumes  that  a  ecntrol 
room  partiaUy  or  conpiateiy  ieoktes  the 
crew  from  the  machinery  specs 
environment 

One  comment  said  that  reference 
§  e2.50-20(a)(3)(ii]  (relating  to  contiol 
and  noBttering  of  the  electrieel 
generating  and  distribution  plant  firem 
the  control  room)  shonld  be  deleted. 
This  recommendation  bee  been  partially 
adopted.  The  provision  in  f  62.S&- 
20(a)(3KU)  for  control  and  monitoring  of 
the  electrieel  generating  phatt  from  the 
control  room  has  been  retained  in  the 
final  rules.  Situations  arise  tidtere  the 
licensed  engineer  in  a  control  room, 
without  these  capabiUties,  would  be 
effectively  isolated  ittsm  die  controls 
and  instrumentation  needed  to  restore 
power  in  die  event  of  a  blackout 
Control  of  the  entire  electrical 
distribution  was  not  Intended,  however, 
and  the  final  rules  have  been  mocBfled 
to  provide  that  compliance  with  the 
electrical  tlistribution  provision  in 
S  62.50-20(a](3}(ii)  is  not  required. 
Compliance  is  also  not  required  in  the 
comparable  SOLAS  regulation,  II-1/31.3. 
and  the  revision  reflects  contemporary 
industry  practice. 

The  proposed  rule  included  a 
reference  to  S  e2.50-20(d)  (relating  to 
remote  control  of  fire  pumps).  One 
comment  recommended  thiat  this 
reference  be  deleted  because  it 
unnecessarily  exceeds  SOLAS 
Regulations  II-2/4.3.4.  This 
recommendation  has  been  adopted.  The 


reference  does  exceed  SOLAS  and  it 
refers  only  to  ve&sels  not  having 
reduced  manning,  in  whidi  case 
sufficient  crewmembers  should  be 
available  to  quickly  respond  to  the 
required  fire  alarms  regardless  of  the 
location  of  pump  control. 

One  comment  recommended  that  the 
reference  to  the  requirement  in  %  62.50- 
20(e)(2)  for  remote  contixil  of  a  required 
bilge  pump  from  the  control  room  be 
deleted  because  it  exceeds  SOLAS.  This 
recommendation  has  not  been  adopted. 
The  intent  of  §  62.01-5(d)  and  SOLAS  II- 
1/31.3  and  48  is  to  ensure  the  ability  to 
take  timely  and  effective  action  to 
counter  flooding.  Also  the  need  for 
5'62.01-5(d)  is  supported  by  casualty 
information  involving  engineroom 
flooding.  Remote  control  of  a  bilge  pump 
from  the  control  room  is  essential  to 
carry  out  this  intent  and,  accordingly, 
the  provision  has  been  retahied  in  the 
final  rule. 

To  comments  expressed  uncertainty 
as  to  whether  the  requirements  In  this 
paragraph  apply  to  vessels  with  open 
contixil  stations.  These  rules  do  not 
apply  to  vessels  with  open  control 
stations  where  reduced  manning  is  not 
desired;  nor  do  the  rules  require 
enclosed  control  rooms. 

Section  62,05-1  Incorporation  by 
Reference 

The  proposed  rules  referenced  the 
IEEE  "Guide  for  General  Principles  of 
Reliability  Analysis  of  Nuclear  Power 
Generating  Station  Protection  Systems" 
as  the  primary  standard  for  the 
development  of  failure  analysis  required 
by  this  part.  Four  comments 
recommended  deleting  this  reference 
because  it  is  not  a  commercial  maritime 
standard,  the  commercial  maritime 
industi7  is  generally  unfamiliar  with  it 
and  because  it  could  be  applied  in  a 
manner  that  would  be  overly  restrictive 
arid  impose  a  prohibitively  high  cost. 
This  recommendation  has  been  adopted. 
Failure  analysis,  and  accepteble  formats 
for  failure  analysis,  are  discussed  below 
under  §  62.20-3(b)  Plans  for  Information, 
Failure  Analysis. 

Three  comments  recommended 
comparing  the  proposed  rules  to  those  of 
the  American  Bureau  of  Shipping,  and 
whenever  Uie  AB8  rules  will  suffice, 
adopt  them  in  lieu  of  the  proposed  rules. 
This  recommendation  has  also  been 
adopted,  and  the  rules  hsve  been 
revised  to  incorporate  by  reference  the 
ABS  "Rules  for  Building  and  Classing 
Steel  Vessels"  where  possible.  More 
extensive  incorporation  by  refdnence  of 
ABS  rules  in  this  rulemaking  has  not 
been  possible  because  of  differences  in 
requirements,  scope,  and  application. 


Two  comments  suggested  that  the 
Coast  Guard  woric  with  the  ABS  to 
resolve  differences  and  change  ABS 
automation  rules  to  facilitate  additional 
incorporations  by  reference.  The  Coast 
Guard  is  actively  woridng  widi  ABS. 
ASTM,  SNAME,  and  otiiers  to  develop 
industry  automation  standards  and 
guidelines  suitable  for  fiiture 
incorporation  by  reference. 

Section  62.10-l(a)  and  62.30-l(a) 
Definitions.  Failsafe 

Two  comments  noted  the  absence  of  a 
definition  of  what  is  failsafe  for  a  given 
system  and  wanted  specific  failsafe 
states  specified  by  the  Coast  Guard,  if 
possible.  Section  62.30-l(a)  requires  tiie 
evaluation  of  failsafe  stetes  on  s  case- 
by-case  basis.  Case-by-case  evaluation 
is  necessary  beceuse  systems  and 
vessels  vary,  and  what  is  safe  for  one 
may  not  be  safe  for  another.  For 
example,  shutdown  of  one  of  two 
propulsion  engines  on  a  vessel  due  to 
overheating  may  be  safe  because 
propulsion  can  be  maintained  %vithout 
jeopardizing  the  vessel  or  personnel.  On 
a  single  propidsion  engine  vessel, 
however,  the  same  shutdown  would 
result  in  loss  of  propulsion  and  should 
not  be  considered  "failsafe"  because  a 
less  critical  alternative,  e.g.,  a  reduction 
in  power  without  shutdown,  may  be 
possible  and  prefereble.  Table  62.10- 
1(a)  provides  a  listing  of  typical  failsafe 
states  for  automated  equipment 
specified  in  the  rules. 

One  comment  requested  clarification 
of  what  is  considered  to  be  the  feilsefe 
state  for  remotely  operated  fuel  tank 
valves,  lliese  valves  should  fail  dosed 
under  fire  conditions,  but  should  fail 
open  under  other  conditions  to  permit 
continued  operation  of  engines.  Table 
62.10-l(a)  has  been  revised  to  reference 
S  se.50-60(d)  which  specifies  diese 
valves  must  either  fail  closed  or  have  a 
stored  energy  system  to  close  them. 

One  comment  said  that  some  safety 
systems  should  be  allowed  to  faU  in  an 
"as  is  and  alarm"  state  rather  than 
result  in  the  shutdown  of  vital 
machinery.  The  table  has  been  revised 
to  include  this  option. 

Section  6Z20-l(a)    Plans  for  Approval 

One  comment  asked  if  automation 
plans,  test  procedures,  and  failure 
analysis  can  be  submitted  at  any  time 
for  review  and  approval.  Automation 
plans  must  apply  to  a  specific  vessel, 
and  must  be  submitted  for  review  In 
accordance  with  Subparts  SC.20  and 
62.20.  However.  9  50.20-16(a)  provides 
that  if  a  manufacturer  wishes  to 
fabricate  equipment  In  accordance  with 
plans  previously  approved,  including 


work  accomplished  under  a  previous 
contract  resubmittal  of  plans  is  not 
required  if  the  equipment  is  certified  to 
be  identical,  that  there  are  no  changes  in 
the  applicable  regulations,  and  that  the 
same  Coast  Guard  plan  review  office, 
i.e.,  the  Marine  Safety  Center,  is  die 
approving  authority.  The  Coast  Guard 
will  review  previously  spproved  pians 
to  determine  if  they  are  suitable  for  the 
specific  vessel  and  system  appUcation. 
The  industry  is  encouraged  to  take 
advantage  of  the  provisions  of  t  50.20- 
15(a]  as  they  are  both  time  and  cost 
effective  for  die  Coast  Guard  and 
industry  alike.  A  manufacturer  or 
shipyard  planning  to  use  previously 
approved  plans  should  contact  the 
Marine  Safety  Center  to  discuss 
establishment  of  a  design  file,  how  plan 
modifications  and  contract-specific 
details  are  to  be  treated,  how 
information  plans  are  to  be  treated,  and 
similar  details. 

SecUons  62.20-3la)(2),  82.50-20fhJ  and 
62.S0-30U)    Planned  Maintenance 
Program 

The  final  rules  requira  a  planned 
maintenance  program  on  vessels 
automated  to  replace  specific  personnel 
or  to  reduce  overall  crew  requirements. 
The  rules  also  require  that  this  program 
be  submitted  to  the  OCMI  as  an 
information  document  for  use  in 
evaluating  automated  vessels  and  die 
proposed  manning.  Two  comments 
suggested  that  these  requirements  are 
unnecessary  and  recommended  deleting 
them.  These  recommendations  have  not 
been  adopted.  Planned  maintenance 
programs  are  necessary  on  these  vessels 
because  of  a  potential  reduction  in  the 
maintenance  work  force,  an  increase  in 
the  sophisticaticm  and  quantity  of 
equipment  that  must  be  maintained,  and 
the  reliance  of  the  crew  on  the 
automated  equipment.  The  Coast  Guard 
has  required  and  approved  maintenance 
programs  under  the  provisions  of  NVIC 
1-69.  Section  62.50-20(h)(l)  states  diat 
program  content  and  detail  are  optional, 
provided  It  includes  the  necessary 
maintenance  and  repair  manuals  and 
checkoffs  to  help  avoid  errors  c^ 
omission.  Sections  62.50-l(b}(4)  and  the 
new  S  15.715(a)  of  die  recently  adopted 
"Manning  Requirements"  state  that 
Coast  Guard  acceptance  of  automated 
systems  to  replace  specific  pereonnel  or 
to  reduce  overall  crew  requirements  is 
predicated  upon  a  planned  maintenance 
program  to  ensure  continued  safe 
operation  of  the  vessel.  Maintenance 
programs  vary  irom  provision  of 
scheduled  shore-side  maintenance 
personnel  for  vessels  with  a  dedicated 
route,  to  the  provision  of  a  detailed 
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program  carried  out  by  a  reduced 
shipboard  engineeriiig  complement  Hie 
Coast  Guard  considers  tliis  information 
in  evaluating  automated  vessel  manning 
requests. 

Section  8Z20-3(b)    Plans  for 
Information,  Failure  Analysis 

The  proposed  rules  required  submittal 
for  approval  of  a  qualitative,  non- 
numeric  failure  analysis  of  all  vital 
system  automation.  The  proposed 
requirement  for  review  and  approval  of 
a  qualitative  failure  analysis  of  all 
automation  was  part  of  a  multi-tiered 
safely  scheme  comprising  failure 
analysis  at  the  design  stage,  oversight  of 
the  analysis  by  the  Coast  Guard,  review 
of  safety  requirements  for  overpressure, 
overcurrent  fire  safety,  shock,  and 
similar  material  characteristics,  design 
verification  testing  to  confirm  the 
accuracy  of  the  failure  analysis,  a 
shipboard  trial  period,  and  follow-up 
periodic  safety  tests  to  confirm  that  the 
system  continues  to  operate  safely.  In 
many  respects,  this  scheme  was  more 
comprehensive  than  past  criteria.  The 
proposed  requirement  represented  an 
expansion  of  Coast  Guanl  policy  in 
recent  years  of  requiring  a  qualitative 
failure  analysis  for  microprocessor- 
based  vital  system  automation  because 
of  the  complexity  of  these  systems.  It 
was  also  comparable  to  the 
requirements  of  various  classification 
societies  such  as  the  American  Bureau 
of  Shipping  (ABS). 

Five  comments  opposed  the  use  of 
qualitative  failure  analysis  as  the 
primary  means  to  evaluate  safe 
functioning  and  reliability  of  designs. 
Hie  comments  suggested  that  potential 
abuses  and  a  decrease  in  safety  could 
result  along  with  uncertainty  among 
designos  as  to  application  of  the 
regulations,  and  they  emphasized  that 
the  proposal  would  unnecessarily  add  to 
the  overall  costs  of  relatively 
uncomplicated  systems  on  smaller 
vessels.  In  accordance  with  these 
comments,  proposed  S  62.20-l(a)(4)  and 
S  62  JO-10,  which  required  failure 
analysis  approval  for  all  vital  system 
automation,  have  been  deleted. 
However,  the  final  rules  (S  82.20-3(b]) 
retain  a  requirement  for  qualitative 
failure  analysis  for  certain  complex 
systems  and  particularly  vital  safety 
features.  As  recommended  by  the 
comments,  detailed  automation  piping 
and  wiring  plans  currenUy  required  by 
46  CFR  Subchapters  F  and  J  will 
continue  to  be  required. 

Qualitative  failure  analysis  is  a 
relatively  new  concept  for  many  in  the 
industry.  Detailed  plan  review  is       . 
adequate  for  simpler  systems.  The    ' 
apiHoach  taken  by  the  final  rules 


minimizes  the  financial  impact  on  the 
industry  by  requiring  qualitative  failure 
analysis  only  in  those  cases  involving 
complex  systems  w^re  experience 
shows  that  the  analysis  is  necessary  and 
the  industry  is  generally  familiar  with 
the  concept  Qualitative  failure  analysis 
will  be  used  to  assist  in  evaluating  the 
safe  functioning  of  complex  systems 
represented  by  detailed  piping  and 
wiring  plans.  This  approach  is  similar  to 
the  requirement  for  stability  calculations 
required  by  46  CFR  ITaOOO  (which  aid  in 
the  evaluation  of  vessel  stability)  and  is 
similar  to  the  requirement  for 
calculation  of  short  circuit  currents 
(fault  current  analysis)  required  by  46 
CFR  Subpart  111.52  (which  aids  in  the 
evaluation  of  vessel  electrical  systems). 

As  discussed  above,  experience  has 
shown  that  analysis  is  necessary  for 
certain  complex  systems.  A  brief 
discussion  of  the  analysis  requirements 
in  the  final  rule  and  why  they  were 
retained  follows. 

(a)  Section  62.20-3(b)(l)  of  the  final 
rules  requires  a  qualitative  failure 
analysis  for  propulsion  controls.  As 
discussed  in  the  NPRM.  Coast  Guard 
casualty  records  include  several  cases 
where  these  vital  and  often  complex 
systems  have  failed,  resulting  in  loss  of 
control  of  the  vessel  and  ensuing 
damage.  Experience  has  shown  that 
numerous  casualties  can  be  prevented 
by  the  use  of  failure  analysis  at  the 
design  stage  to  identify  the  design  flaws 
that  have  resulted  in  many  of  these 
casualties. 

(b)  Section  e2.20-3(b)(2)  of  the  final 
rules  requires  a  qualitative  failure 
analysis  of  microprocessor  based 
system  hardware.  This  requirement  has 
been  a  policy  of  the  Coast  Guard  since 
1083.  It  is  necessary  because  of  the 
complexity  of  these  systems  and  their 
tendency  to  fail  in  indeterminate  modes, 
making  traditional  evaluation  by 
detailed  plan  review  impractical  emd 
ineffective. 

(c)  Section  62.20-3(b)(3)  of  the  final 
rules  requires  a  qualitative  failure 
analysis  of  safety  controls^  This 
requirement  is  necessary  to  aid  in  the 
evaluation  of  the  required  reliability, 
functional  independence,  and  failsafe 
operation  of  these  particidarly  important 
controls. 

(d)  Section  62.20-3(b)(4)  of  the  final 
rules  requires  a  qualitative  failure 
analysis  of  electrical  power 
management  systems.  Electrical  power 
management  systems  have  become 
increasingly  complex  in  recent  years  in 
an  effort  to  increase  vessel  efficiency. 
This  requirement  is  necessary  to 
evaluate  the  effect  of  electrical  power 
management  system  failure  <»  die 


continuity  of  ship  service  electrical 
power,  the  propulsion  plant,  and  the 
overall  reliaUUty  and  safety  of  vessel 
systems  that  rely  tax  electricity  for 
power. 

(e)  Section  e2.20-3(b)(5)  of  the  final 
rule  requires  a  qualitative  failure 
analysis  for  automation  equipment  or 
functions  that  are  required  to  be 
independent  but  that  are  not  physicaUy 
separate.  This  reqiiirement  is  necessary 
to  evaluate  the  safety  of  systems  and 
equipment  which  share  a  common 
component  or  components,  such  as  a 
control  actuator,  data  bus,  or 
uninterruptable  power  supply,  but  which 
must  still  be  able  to  function 
independenUy  in  the  event  of  failure  in 
one  of  the  systems.  The  failure  analysis 
will  typically  only  address  the  effect  of 
failures  to  these  common  components  on 
otherwise  physically  separate  systems 
or  functions. 

(f)  Section  62.20-3(b)(6)  of  die  final 
rule  requires  a  qualitative  failure 
analysis  of  any  other  vital  system 
automation  that  in  the  judgment  of  the 
Commandant  constitutes  a  safety 
hazard  to  the  vessel  or  personnel  in  case 
of  failure.  This  requirement  is  necessary 
to  address  the  safety  and  reliability  of 
new  or  innovative  automation  designs 
or  technologies,  and  to  address 
automation  that  as  the  result  of  future 
casualty  experience,  the  Commandant 
considers  particularly  hazardous  in  the 
event  of  f^ure. 

Section  62.20-3(b)  includes  a  note 
explaining  the  intent  level  of  detail, 
procedures  and  content  necessary  for 
the  required  failure  analysis.  The  note 
states  that  analysis  need  only  be  to  a 
level  of  detail  necessary  to  show 
compliance  with  the  requirements  of  this 
rulemaldng.  One  comment  suggested 
that  analysis  should  be  conducted  to  a 
detailed  component  level  in  order  to  be 
of  value  because  it  is  at  that  level  that 
failures  occur.  This  recommendation  has 
not  been  adopted.  The  discussion  in  the 
NPRM  said  diat  it  is  not  intended  diat 
the  failure  analysis  be  performed  to  the 
extremely  detailed  level.  Normally,  the 
level  of  analysis  would  be  to  the  major 
subsystem  or  major  replaceable 
component  level  such  as  a  remote 
control  subsystem,  power  supply,  or 
actuator.  Once  the  analysis  identifies 
that  required  safety  provisions  are  met 
e.g..  failsafe,  functional  independence, 
safety  trips,  operation,  eta.  additional 
analysis  of  the  feature  in  greater  detail 
is  not  needed  to  determine  scde 
operation  after  failure. 

Section  a2.20-S(aJ  Self-Certification 

The  proposed  rules  required  the 
designer  and  manufecturer  of  an 


automated  system  to  certify  to  die  Coast 
Guard,  in  writing,  diat  die  system  is 
designed  to  meet  the  environmental 
design  standards  of  proposed  §  62.25-30. 
The  proposal  also  stated  diat  plan 
review  and  independent  testing  to  show 
compliance  with  the  referenced 
standards  was  not  necessary.  Four 
comments  said  that  self-certification  is 
inadequate  and  recommended 
equipment  testing  to  determine 
compliance  with  environmental  design 
standards.  This  recommendation  has  not 
been  adopted.  With  few  exceptions, 
self-propelled  vessels  are  classed  by  a 
classification  society,  and  their 
automation  equipment  is  therefore 
tested  to  environmental  design 
standards  of  the  classification  society 
by  the  manufacturer.  Additional 
environmental  design  testing  by  the 
manufacturer  for  the  Coast  Guard  would 
be  unnecessary  duplication  of  effort  and 
cost  particularly  considering  the 
assumptions  of  this  rulemaking 
concerning  equipment  failure  and  the 
requirements  for  failsafe  operation, 
alternate  control,  failure  analysis,  plan 
review,  design  verification  testing, 
shipboard  trial  periods  and  follow-up 
periodic  safety  tests.  On  the  occasional 
unclassed  vessel,  the  accountability  of 
the  designers,  the  manufacturers,  the 
owner,  and  the  operator  should  avoid 
abuses  in  the  self-certification  process. 

Section  62.25-l(b)  Proposed  Posted 
Operating  Instructions 

Proposed  §  62.25-l(b)  required 
operating  instructions  to  be  provided 
and  emergency  operating  instructions  to 
be  posted  at  control  stations  when  the 
operation  is  not  common  or  readily 
apparent.  Two  comments  said  the 
required  posting  of  emergency  operating 
instructions  is  unnecessary  because 
they  would  have  to  be  voluminous  and 
superfluous  and  would  clutter  the 
control  station,  would  duplicate  the 
technical  manuals  already  required  by 
9  62.20-l(a)(8).  and  because  die  licensed 
engineers  should  normally  be  aware  of 
emergency  procedures  without  reference 
to  posted  instructions.  In  accordance 
with  these  comments,  proposed  §  62.25- 
1(b)  has  been  deleted.  It  should  also  be 
noted  that  Section  15.405  of  die  new 
manning  rules  requires  each  licensed 
engineer  to  become  familiar  with  the 
relevant  characteristics  of  the  vessel, 
including  emergency  duties,  controls, 
and  main  propulsion  and  auxiliary 
machinery,  prior  to  assuming  his  or  her 
duties  on  the  vessel. 

Section  62.25-l(b)  of  die  final  rule 
provides  that  automation  which  controls 
or  monitors  more  than  one  safety 
control,  interlock,  or  operating  sequence 
must  perform  all  assigned  tasks 


continuously,  i.e.,  the  detection  of 
unsafe  conditions  must  not  prevent 
control  or  monitoring  of  other 
conditions.  Three  comments  said  this 
requirement  shoidd  be  revised  to  allow 
scanning  type  monitoring  rather  than 
continuous  monitoring.  Tliis 
recommendation  has  not  been  adopted. 
The  rule  is  intended  to  preclude  systems 
that  identify  and  process  individual 
problems  for  an  indeterminate  length  of 
time,  to  the  exclusion  of  other,  possible 
more  important  assigned 
responsibilities.  Such  operation  is  not 
equivalent  to  manual  control  and 
monitoring  by  the  crew.  Automated 
systems  that  repeatedly  scan  inputs  or 
conditions  with  sufficient  speed  to  be 
equivalent  to  manual  monitoring, 
however,  would  be  acceptable. 

Sections  62.25-6(a)  and  62,35-5(d) 
Control  Location 

Proposed  S  62.25-5(a)  required  control 
of  propulsion  systems,  electric  power 
generation  systems  and  electric  power 
distribution  systems  to  be  from  only  one 
location  at  a  time,  except  for  safety 
trips.  One  comment  recommended 
deleting  reference  to  electric  power 
generation  systems  and  electric  power 
distribution  systems  because  it  would 
prevent  pilothouse  load  and  generator 
selection  input  to  electric  power 
management  systems  which  are 
controlled  in  the  engineroom  with 
remote  input  from  the  pilothouse.  This 
comment  has  been  adopted  in  S  62.35- 
5(d),  and  proposed  S  62.25-5(a]  has  been 
deleted. 

Section  62.25S(c)  Control  Systems, 
Inadvertent  Grounding 

The  proposed  rule  said  that 
inadvertent  grounding  of  an  electrical  or 
electronic  safety  control  system  must 
not  cause  false  signals  or  safety  control 
bypassing.  One  comment  recommended 
that  the  use  of  self-monitoring  circuits 
which  would  automatically  alarm  if 
there  is  a  ground  should  be  allowed  as 
an  alternative.  The  recommendation  has 
not  been  adopted.  The  intent  of  the  rule 
is  to  preclude,  by  design,  unsafe  effects 
of  grounds  on  control  systems.  The 
proposed  alternative  would  not 
normally  be  acceptable  because  it  does 
not  preclude  these  effects;  it  only  alarms 
them. 

Section  62.25-20  Instrumentation. 
Alarms,  and  Centralized  Control 
Locations 

The  rules  in  this  section  are 
performance  standards  that  provide 
performance  criteria  for  instrumentation 
and  alarm  displays.  They  do  not  provide 
speciHc  requirements  for  any  particular 
instrumentation  technology,  e.g.,  analog 


gauge  displays,  digital  displays,  or 
cadiode  ray  tube  (CRT)  displays.  Three 
comments  recommended  that  specific 
requirements  for  CRT  displays  be 
added.  Reasons  dted  included  CRT 
susceptibility  to  single  failures,  their 
inability  to  continuously  display 
information  during  alarm  conditions, 
and  the  limitations  on  the  amoimt  of 
information  that  can  be  displayed  at  one 
time.  These  recommendations  have  not 
been  incorporated  in  the  final  rules.  CRT 
displays  can  provide  the  same 
performance  capabilities  as 
conventional  console  displays  and  both 
are  considered  to  be  acceptable  as  long 
as  they  meet  the  standards  in  these 
rules.  Depending  on  their  configuration, 
both  can  be  susceptible  to  single  failures 
that  can  eliminate  most  or  all  of  their 
display  capability  and,  accordingly,  both 
are  evaluated  to  determine  the  effects  of 
such  failures.  The  limitation  on  the 
amount  of  information  that  can  be 
displayed  at  one  time  by  a  CRT  is 
comparable  to  the  limitation  on  the 
amount  of  information  that  can  be 
effectively  observed  at  one  time  on  a 
large  conventional  console  display,  ie., 
the  CRT  screen  display  is  comparable  to 
the  viewable  portion  of  the  conventional 
console.  Also,  both  CRTs  and 
conventional  systems  can  be  configured 
to  simultaneously  display  both  alarm 
and  system  information,  e.g.,  one  CRT 
used  to  display  only  alarm  conditions. 

Paragraph  62.25-20(b)(2)  requires 
systems  with  remote  instrumentation  to 
have  provisions  for  the  installation  of 
instrumentation  at  the  monitored  system 
equipment  Two  comments  asked 
whether  this  rule  requires  permanendy 
installed  instruments.  The  answer  is  no. 
This  paragraph  does  not  require 
instruments  to  be  permanendy  installed 
and  it  is  identical  to  a  longstanding 
guideline  in  NVIC 1-68  that  was 
intended  to  make  sure  instruments  can 
be  utilized  at  the  equipment  location  if 
the  remote  monitoring  system  fails. 

Paragraph  (b)(3)  of  the  proposed  rule 
required  the  status  of  automatic  or 
remotely  controlled  vital  auxiliaries, 
power  sources,  switches,  and  valves  to 
be  visually  indicated  in  the  machinery 
spaces  and  at  the  cognizant  remote 
control  location.  The  second  sentence  of 
the  note  to  the  proposed  rule  provided 
that  if  status  was  clearly  indicated  by 
other  instrumentation,  such  as  pump 
status  indicated  by  pump  output 
pressure  indication,  additional  status 
indication  would  not  be  necessary.  One 
comment  recommended  that  this 
provision  in  the  note  be  deleted  because 
the  distinct  status  indicators  at  the  ECC 
for  pumps  provide  valuable  information 
in  determining  the  cause  of  low  pressure 
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alarms.  The  note  in  the  final  rule  has 
been  reviMd  to  incorporate  this 
recommendation. 

Paragraph  (b)(5)  of  the  proposed  rule 
required  that  all  data  displays  required 
to  be  alarmed  must  have  continuous  or 
demand  instrumentation  displays  in  the 
machinery  spaces  unless  Table  62.35-50 
specified  otherwise.  One  comment  said 
this  requirement  appeared  to  be  a 
change  in  policy  because  NVIC 1-66 
required  the  displays  to  be  at  the  ECC, 
and  recommended  that  the  past  policy 
be  continued  to  aid  the  operator  in 
monitoring  the  plant.  There  was  no 
intent  to  modify  the  policy  in  NVIC  1-69. 
The  final  rule  has  been  reworded  to 
emphasize  that  instrumentation  displays 
must  be  provided  in  the  EEC  or  in  the 
machinery  -space  if  an  ECC  is  not 
provided. 

Proposed  paragraph  (d)(l)(ii]  required 
alarms  to  clearly  distinguish  between 
fire,  general,  CC32/halon,  machinery, 
flooding,  and  non-vital  alarms.  One 
comment  said  that  the  engineers' 
assistance-needed  alarm  of  46  CFR 
Subpart  113.37  should  be  added  to  the 
list  because  of  its  importance.  The  final 
rule  has  been  changed  to  adopt  this 
recommendation. 

One  comment  said  this  rule  should 
specify  colors  for  alarm  indicators.  This 
recommendation  has  not  been 
incorporated.  The  markings  required  for 
general  alarms  and  fire  safety  alarms 
can  be  found  in  the  individual  vessel 
subchapters.  The  Coast  Guard  will 
continue  its  policy  of  accepting  any 
consistent  application  of  optional 
automation  alarm  color  codes,  pending 
the  completion  of  the  Code  for  Alarms 
presently  being  developed  by  the 
International  Maritime  Organization 
(IMO). 

Paragraph  (d)(2)  of  the  rale  says  that 
required  alarms  in  high  ambient  noise 
areas  must  be  supplemented  by  visual 
means,  such  as  rotating  beacons.  One 
conunent  recommended  that  if  there  are 
non-vital  alarms  in  high  ambient  noise 
areas,  they  should  consist  of  rotating 
beacons  only  to  minimize  confusion 
with  the  required  alarms.  This 
recommendiation  has  not  been  adopted. 
A  requirement  for  beacons  on  non-vital 
alarms,  in  addition  to  the  beacons 
already  necessary  to  draw  attention  to 
required  alarms,  will  only  add  to 
confusion  and  difficulty  in  providing 
distinct  alarm  indication. 

Paragraph  (dH6)  of  the  proposed  rule 
required  failure  of  a  control  or  alarm 
system  to  be  alarmed  at  a  manned 
control  station.  One  comment  said  that 
for  unattended  plants,  this  would  result 
in  unnecessary  alarms  on  the  bridge. 
The  comment  said  this  rule  appears  to 
conflict  with  9  e2.25-20(g)(3).  which 


requires  minimization  of  bridge  alarms, 
and  recommended  that  these  alarms 
only  be  extended  to  the  engineers' 
accommodations.  The  final  rule  has 
been  changed  to  require  the  alarm  in  the 
machinery  spaces  and  at  the  ECC,  if 
provided.  The  rule  was  not  intended  to' 
unnecessarily  require  alarms  on  the 
bridge. 

Paragraph  (eKvii)  of  the  final  rule 
requires  audible  alarms  to  annunicate 
until  manually  acknowledged.  One 
comment  recommended  that  manual 
acknowledgment  be  required  at  the  ECC 
in  accordance  with  past  Coast  Guard 
poUcy.  The  final  rule  has  not  been 
changed.  NVIC  1-69  and  diese  rules  do 
not  require  a  central  control  station 
unless  the  vessel  is  automated  to 
replace  specific  personnel  or  to  reduce 
overall  crew  requirements.  If  an  ECC  is 
not  provided  or  required,  the  alarms 
may  be  safely  located  and 
acimowledged  at  the  equipment.  If  an 
ECC  is  required,  then  the  rules  require 
alarms  and  manual  acknowledgment  at 
the  ECC  as  recommended  by  the 
comment 

Section  62.25-25    Programmable  and 
Adjustable  Systems  and  Devices 

Paragraph  (a)  of  the  rule  prohibits 
programmable  control  or  alarm  system 
logic  from  being  altered  after  design- 
verification  testing  without  the  approval 
of  the  OCMI.  It  also  requires  a  means, 
acceptable  to  the  OCMI,  to  make  sure 
setpoints  remain  within  the  safe 
operating  range  of  the  equipment.  Four 
comments  said  this  requirement  should 
not  prohibit  the  normal  practice  of 
adjusting  setpoints  and  timing  vital 
system  automation.  The  rule  has  not 
been  changed.  It  does  not  restrict  the 
adjustment  of  setpoints  within  the  safe 
operating  range  of  the  equipment  It 
requires  a  means  to  make  sure  that 
safety  trip  control,  safety  limit  control, 
and  alarm  setpoints  cannot  be  readily  or 
inadvertently  adjusted  to  the  extent  that 
they  becons  meaningless  and 
ineffective  in  ensiuing  safety  and 
preventing  equipment  damage. 

One  comment  said  the  rule  would 
require  numerous  spare  circuit  boards  to 
be  carried,  instead  of  allowing 
replaceable  multiple-use  boards  that  are 
typically  carried  and  recalibrated  on 
board,  "rhe  rule  has  not  been  changed.  It 
does  not  prohibit  or  make  the  use  of 
multiple  use  boards  impracticable.  The 
logic  of  the  calibrated  board  in  a 
specific  application  cannot  be  changed 
without  the  approval  of  the  OCMI 
because  it  can  represent  a  re-design  of 
the  approved  system. 

Proposed,  paragraph  62.25-25(b) 
required  operating  programs  for 
microprocessor-based  or  computer- 


based  vital  control,  alarm,  and 
monitoring  systems  to  be  stored  in 
memory  that  did  not  rely  on  mechanical 
devices.  One  comment  recoannended 
that  mechanical  memory  storage  such  as 
disk  drives  be  permitted  if  provided  in 
duplicate.  The  final  rale  has  been 
changed  in  accordance  with  this 
comment  to  permit  disk  drives  and 
similar  medianical  devices.  Analysis 
and  experience  with  such  installations 
since  the  NPRM  have  shown  they  can  be 
safely  applied.  These  devices  are 
subject  to  failure  analysis  under  the 
provisions  of  i  62.20-3(b)(2). 

Paragraph  (c)  of  the  rule  provides  that 
if  microprocessor-based  or  computer- 
based  systems  serve  both  vital  and  non- 
vital  systems  hardware  and  software 
priorities  must  favor  the  vital  systems. 
One  comment  recommended  that 
failures  that  cause  incorrect  priorities  be 
alarmed.  The  rule  has  not  been  changed. 
These  systems  are  subject  to  failure 
analysis  to  identify  such  malfunctions, 
and  the  rules  require  failure  of  all  vital 
control  and  alarm  systems,  including 
microprocessor-based  and  computer- 
based  systems,  to  be  alarmed. 

Section  82.25-30   Environmental  Design 
Standards 

Paragraph  (a)(4)  of  the  proposed  rule 
required  automation  to  be  designed  to 
be  suitable  for  a  relative  humidity  of  0  to 
100%.  Two  comments  recommended 
changing  the  requirement  to  0  to  95% 
relative  humidity  because  it  is  typical 
fof  industry  design  and  because  100% 
relative  humidity  is  unrealistic  and  %vill 
create  unnecessary  costs  and  design 
changes  for  previously  acceptable 
equipment.  'The  final  rule  has  been 
changed  in  accordance  with  these 
comments  to  require  automation  to  be 
suitable  for  0  to  95%  relative  hiunidity. 

Paragraph  62.25-30(b)  of  the  final  rule 
requires  low  voltage  electronics  to  be 
designed  with  due  consideration  for 
static  discharge,  electromagnetic 
interference  (EMI),  fungal  growth,  and 
contact  corrosion.  One  conmient  said 
Uiat  an  EMI  standard  such  as  MIL-STD- 
461B  should  be  referenced.  This 
recommendation  has  not  been  adopted. 
Incorporation  of  a  specific  EMI  standard 
such  as  MIL-STD-481B  would 
unnecessarily  eliminate  other  equally 
effective  and  less  stringent  performance 
criteria  to  prevent  EML 

Section  62.30-5(b)    Independence 

The  proposed  rale  required  the 
primary  control,  alternate  control,  and 
safety  control  systems  for  any  vital 
system  to  be  independent  of  each  other, 
and  required  alarm  and  instnunentation 
systems  to  be  independent  of  primary 


and  alternate  control  systems,  including 
sensors.  Four  comments  said  that  the 
rale  should  also  require  alarm  and 
instrumentation  systems  to  be 
independent  of  primary  control, 
alternate  controls,  and  safety  controls 
because  the  classification  societies 
require  this  type  of  independence  and 
because  this  would  make  safety  systems 
■independent  of  alarm  systems,  thus 
enhancing  their  reliability.  The  final  rule 
has  been  changed  to  adopt  this 
recommendation.  This  change  will 
prevent  an  unnecessary  and  costly 
conflict  with  the  requirements  of  the 
classification  societies  while 
maintaining  acceptable  functional 
independence  criteria. 

Four  comments  reconunended  deleting 
the  requirement  for  having  independent 
sensors  because  they  are  expensive, 
preclude  some  safe  parallel  redundant 
control  and  monitoring  schemes,  and  are 
impractical  in  many  cases.  Two 
comments  supported  having 
independent  sensors  for  propulsion 
.control  speed  or  pitch  feedback  because 
sensor  failure  can  result  in  system 
runaways  but  indicated  that  additional 
requirements  concerning  independent 
sensors  are  unnecessary.  The  final  rale 
has  been  changed  to  require  sensors  for 
primary  speed,  pitch,  and  direction  of 
rotation  control  in  closed  loop 
propulsion  control  systems  to  be 
independent  and  physically  separate 
from  required  safety  control,  alarm,  or 
instramentation  sensors.  Coast  Guard 
casualty  records  confirm  that  propulsion 
control  feedback  sensor  failure  can 
result  in  propulsion  machinery  runaway. 
The  final  rale  has  also  been  changed  to 
delete  the  requirement  for  other  alarm 
and  instrumentation  sensors  to  be 
independent  for  the  reasons  given  in  the 
comments  and  because  any  potential 
impact  on  safety  is  substantially  offset 
by  requiring  alarm  and  instrumentation 
systems  to  be  independent  of  primary 
controls,  alternate  controls,  and  safety 
controls. 

One  comment  said  that  certain  critical 
functions  such  as  "stop"  should  not  be 
processed  by  a  computer  and  should  be 
separate  and  independent  because 
Experience  showed  that  a  computer 
malfunction  has  resulted  in  a  shutdown 
failure.  The  final  rale  has  been  changed 
to  require  the  propulsion  safety  trip 
control  of  §  62.35-5(c)(l)(ii)  to  be 
independent  and  physically  separate. 
This  is  consistent  with  past  Coast  Guard 
policy  in  NVIC  1-69  and  the  application 
of  SOLAS  requiring  these  safety  trip 
controls  to  be  independent  and 
physically  separate. 


Section  62.30-5(c)    Power  Source 
Failure  Alarm 

The  proposed  rale  required  failure  of 
either  of  the  two  required  power  sources 
to  cause  an  alarm  in  the  machinery 
spaces.  One  comment  said  that  only  the 
loss  of  the  normal  source  should  be 
alarmed  because  SOLAS  only  requires 
alarming  of  the  normal  source.  This 
recommendation  has  been  adopted  for 
the  reason  given  and  because  ^e  visible 
indicator  and  test  switch  requirements 
for  emergency  power  sources  in  46  CFR 
Subpart  112.45  provide  protection 
equivalent  to  alarming  die  failure  of  the 
emergency  power  source. 

Section  62.30-15(b)    Built-in  Test 
Equipment 

The  proposed  rale  required  built-in 
test  equipment  that  failed  to  return  the 
tested  system  to  normal  operation  to 
cause  an  alarm  at  a  manned  control 
location.  One  comment  recommended 
that  the  requirement  for  an  alarm  be 
deleted  because  it  is  unnecessary, 
expensive,  and  the  required  indicator  at 
the  control  station  provides  sufficient 
information  to  the  operator.  The  fbial 
rale  has  been  changed  to  delete  the 
requirement  for  an  alarm.  In  addition  to 
the  reasons  given,  the  criteria  for 
causing  the  alarm.  e.g.,  operator  not  in 
attendance,  time,  etc.,  can  be  very 
subjective. 

Section  62.35-5    Remote  Propulsion 
Control  Systems 

This  section  addresses  propulsion 
control  in  terms  of  speed  and  direction 
of  thrast  of  the  propeller.  One  comment 
said  that  this  approach  is  too  general 
and  may  allow  interpretations  deviating 
from  the  intent  of  SOLAS  and  Coast 
Guard  policy.  The  comment 
recommended  that  the  concept  of 
propulsion  control  be  addressed  more 
specifically  in  terms  of  discrete  engine 
speed  control  and  propeller  direction 
control.  This  recommendation  has  not 
been  incorporated.  The  performance 
requirements  in  these  rales  and  SOLAS 
are  intended  to  address  overall  vessel 
propulsion  control,  regardless  of 
whether  it  is  attained  by  integrated  or 
discrete  engine  speed  control  or 
propeller  control. 

Paragraph  (c)(3)  of  the  proposed  rule 
required  an  indicator  to  be  provided  at 
the  main  pilothouse  control  location  to 
annunicate  when  the  shaft  direction  or 
the  pitch  of  a  controllable  pitch 
propeller  did  not  match  that  commanded 
by  the  navigating  bridge  operator 
control  device.  Two  comments  stated 
that  this  requirement  is  unnecessary 
because  the  required  indication  is 
provided  by  the  shaft  speed  and  thrast 


indicators  required  by  Subpart  113.37  of 
this  Chapter.  This  recommendation  has 
been  adopted,  and  proposed  paragraph 
(c)(3),  as  well  as  the  Usting  for  an 
associated  main  propulsion  remote 
control  wrong  direction  alarm  in  Table 
62.35-50,  have  been  deleted  from  die 
final  rales.  The  intent  of  the  proposal 
was  to  indicate  failure  of  the  propulsion 
control  system.  The  iijdications  required 
by  46  CFR  Subpart  113.37,  in  conjunction 
with  the  requirements  for  failure 
analysis,  failsafe  operation  of 
propulsion  controls,  and  alarming  of 
propulsion  control  failure  adequately 
meet  the  intent 

Paragraph  (c)(1)  of  the  rules 
navigating  bridge  propulsion  control  to 
include  automatic  performance  of  all 
associated  services  and  not  to  allow 
overloading  of  the  propulsion  machinery 
during  normal  operation.  One  comment 
recommended  extending  the  overload 
protection  criteria  to  other  control 
locations.  This  recommendation  has  not 
been  adopted.  The  engineers  in  the  ECC 
or  at  the  local  manual  control  station  are 
generally  more  familiar  with  the 
limitations  of  the  machinery  and  have 
more  detailed  instrumentation  available 
to  monitor  possible  overload.  One 
comment  said  the  rule  should  include 
protection  during  abnormal  operation 
because  overloads  may  be  higher.  This 
recommendation  has  been  adopted.  The 
intent  of  the  requirement  as  stated  in 
NVIC  1-69  and  SOLAS,  is  to  prevent 
overload  of  the  propulsion  system  as  the 
result  of  movement  of  the  bridge  control 
device.  The  final  rule  has  been  changed 
to  require  the  control  system  to  prevent 
the  rate  of  movement  of  the  control 
device  from  causing  overload  of  the 
propulsion  machinery. 

Paragraph  (c)(3)  of  the  final  rale 
requires  alarms  on  vessels  propelled  by 
internal  combustion  engines  to  indicate 
starting  power  of  less  than  50%  of  the 
required  capabihty.  It  also  requires  that 
if  automatic  starting  is  provided,  the 
number  of  automatic  consecutive 
attempts  that  fail  to  produce  a  start  must 
be  limited  to  a  reserve  of  50%  of  the 
required  starting  capacity,  which  is 
required  to  be  12  starts  for  reversing 
engines,  and  6  starts  for  non-reversing 
engines.  Two  comments  recommended 
that  the  rule  be  changed  to  require 
limiting  the  number  of  automatic 
consecutive  attempts  to  three,  after 
which  an  alarm  sounds  and  reset  of  the 
equipment  by  the  operator  is  necessary 
prior  to  further  automatic  starting 
attempts.  This  recommendation  has  not 
been  adopted.  However,  the 
recommendation  represents  an 
acceptable  option  that  is  consistent  with 


17832         Federal  Register  /  Vol.  53,  No.  96  /  Wednesday.  May  18,  1988  /  Rules  and  Regulations 


Federal  Register  /  Vol.  53.  No.  96  /Wednesday.  May  18.  1968  /  Rules  and  Regulations 


17BS3 


the  rule  and  the  requirements  of  SOLAS 
and  the  classification  societies. 

One  comment  said  that  there  should 
be  no  limit  on  the  number  of  automatic 
consecutive  attempts  because  the  low 
starting  air  alarms  required  by  this 
section  and  the  ability  of  the  operator  to 
override  automatic  starting  attempts 
constitutes  adequate  protection  against 
inadvertent  depletion  of  starting 
capacity.  This  recommendation  has  not 
been  incorporated.  It  is  contrary  to 
common  industry  practice  and  SOLAS 
requirements  which  limit  automatic 
starting  attempts  to  safeguard  starting 
power. 

Paragraph  (d)  of  the  rule  incorporates 
ABS  provisions  which  require  automatic 
remote  primary  control  systems  to 
automatically  prevent  control  location 
transfer  from  significantly  altering 
propelling  thrust  One  comment  said     t 
these  requirements  are  unnecessary 
because  it  is  normal  practice  for 
operators  to  manually  align  control 
levers  before  transfer  to  equalize  signals 
at  both  stations  and  therefore  prevent  a 
change  in  thrust  The  final  rule  has  not 
been  changed  because  it  reflects  NVIC 
1-69  and  SOLAS  requirements.  Many 
automation  designs  are  arranged  so  that 
control  transfer  cannot  occur  unless  tlie 
control  levers  are  aligned  as  described 
by  the  conmient 

Proposed  paragraph  (f)(2]  required  an 
automatic  propulsion  turbine  safety  trip 
to  prevent  inadvertent  movement  as  a 
result  of  control  system  malfunction. 
One  comment  recommended  that  this 
requirement  be  deleted  because  the  trip 
could  itself  malfunction  and 
unnecessarily  result  in  the  loss  of 
propulsion.  This  recommendation  has 
been  adopted.  The  proposed  trip 
requirement  has  been  deleted  for  the 
reason  given  and  because  the 
requirement  in  paragraph  (e)(3)  of  the 
final  rule  for  propulsion  control  systems 
to  be  failsafe  provides  the  intended 
protection  against  inadvertent  vessel 
movement  resulting  from  control  systjem 
malfunction.  | 

Paragraph  (e)(2)  in  the  final  rule 
permits  a  temporary  override,  located  at 
the  main  navigating  bridge  control 
location,  for  propulsion  machinery 
automatic  safety  trips.  One  comment 
said  that  these  overrides  should  not  be 
permitted  because  bridge  personnel  do 
not  have  the  training  or  information 
necessary  to  make  decisions  concermng 
the  propulsion  machinery.  The  rule  has 
not  becai  changed.  These  optional 
overrides  are  permitted  by  SOLAS,  are 
common  industry  practice,  and  have 
been  accepted  by  the  Coast  Guard  in  the 
past.  If  an  owner  or  operator  does  not 
feel  the  bridge  personnel  have  the 
training  or  lEionnation  necessary  to 


make  decisions  concerning  the 
propulsion  machinery,  they  have  the 
option  not  to  install  or  permit  use  of  the 
override.  La  other  cases,  the  overrides 
permit  the  bridge  personnel  to  reduce 
power  settings  or  maintain  steerage  in 
emergency  maneuvering  situations. 

Paragraph  (e)(3)  of  the  final  rule 
requires  remote  propulsion  control 
systems  to  be  failsafe  by  maintaining 
the  preset  speed  and  direction  of  thrust 
until  local  manual  or  manual  alternate 
control  is  in  operation.  Three  comments 
suggested  clarification  of  the  term 
preset.  One  of  these  comments 
suggested  that  preset  means  "as  is". 
Another  suggested  that  preset  means  the 
setting  of  the  mechanical  speed 
governor.  The  final  rule  clarifies  that 
preset  means  "as  is,"  as  the  SOLAS 
regulation  has  been  interpreted  by  the 
Coast  Guard,  classification  societies, 
and  manufacturers  in  the  past  This 
permits  the  operator  to  either  maintain 
plant  status  until  local  or  alternate 
control  is  achieved,  or  to  trip  the  plant 
using  the  manually  activated  safety  trip 
required  by  S  62.3&-5(b)(2).  These 
options  are  superior  to  "trip"  or  "Zero" 
in  a  maneuvering  situation.  In  some 
specific  cases,  where  it  does  not  result 
in  a  significant  speed  change,  the  preset 
setting  of  the  mechanical  speed 
governor  is  acceptable,  but  must  be 
evaluated  on  a  case-by-case  basis. 

One  comment  said  that  only  loss  of 
control  power  should  be  considered  as  a 
cause  when  evaluating  failures  of 
remote  propulsion  controls  for 
compUance  widi  this  rale.  This 
recommendation  has  not  been  adopted. 
Other  causes  in  addition  to  control 
power  failures,  such  as  loss  of  feedback 
signal  and  computer  malfunction,  have 
resulted  in  casualties  involving 
propulsion  control  failures. 

Section  62.35-10  Flooding  Safety 

Paragraph  (a)(1)  of  the  proposal 
required  automatic  bilge  pumps  to  be 
provided  with  an  independent  bilge  high 
level  alarm  system.  Three  comments 
recommended  that  bilge  high  level 
alarms  be  permitted  as  part  of  the 
central  alarm  system  because  this  has 
been  permitted  by  NVIC  1-69.  This 
recommendation  has  been  adopted.  The 
final  rule  has  been  changed  to  require 
bilge  high  level  alarms  to  be 
independent  of  the  automatic  bilge 
pump  controls.  This  is  consistent  with 
the  requirements  of  NVIC  1-69  and  there 
was  no  intent  to  modify  that  policy. 

Paragraph  (a)(2]  of  the  rule  requires 
automatic  bilge  pumps  to  be  monitored 
to  detect  excessive  operation  in  a 
specified  time  period.  One  comment 
recommended  that  the  time  period  be 
specified.  The  final  rule  has  not  been 


changed.  The  intent  is  to  detect 
excessive  leakage  which  may  be  a 
prelude  to  a  major  casualty,  and  the 
time  period  for  detection  depends  on 
variables  that  are  different  for  each 
ship,  such  as  size  of  the  pump  and  size 
of  the  bilge  wells.  The  operator  usually 
establishes  the  time  based  on  the 
particulars  of  the  vessel  e.g.,  the  time  it 
takes  for  the  automatic  bilge  pump  to 
drain  the  bilge  well. 

Section  62.35-20  Oil  Fired  Main  Boilers 

Proposed  paragraph  (c)(1)  required 
automatic  combustion  control 
subsystems  to  provide  the  air/fuel  ratio 
necessary  for  complete  combustion  and 
stable  flame  with  the  fuel  in  use,  but  in 
no  case  less  than  10%  excess  air.  Four 
comments  recommended  deleting  the 
requirement  for  10%  excess  air  because 
it  is  inefBcent  and  safe  operation  can  be 
obtained  with  excess  air  of  less  than  5%. 
This  recommendation  has  been  adopted. 
The  final  rule  as  changed  should  allow 
flexibility  in  attaining  a  safe  and 
efficient  air/fuel  ratio.  This  change 
essentially  retains  the  air/fuel  ratio 
provision  in  NVIC  1-69. 

One  comment  recommended  that 
automatic  combustion  controls  be 
required  to  have  a  low  fire  interlock  to 
prevent  boiler  damage  during  warn  up, 
as  required  by  NVIC  1-68.  This 
recommendation  has  been  adopted,  and 
a  new  subparagraph  (c)(3)  has  been 
added  to  require  automatic  combustion 
control  subsystems  to  provide  a  low  fire 
interlock  to  prevent  high  firing  rate  and 
superheater  damage  during  boiler  warm- 
up.  This  was  an  imintended  omission 
bom  the  NPRM. 

Paragraph  (d)(1)  requires  boilera  to 
undergo  a  continuous  purge  of  at  least  5 
changes  of  air  volume.  This  is  a  change 
of  policy  fit>m  the  minimum  of  four 
changes  of  air  required  by  NVIC  1-69. 
One  comment  said  the  change  from  the 
past  policy  is  unjustified.  This 
recommendation  has  not  been  adopted. 
Boiler  flareback  casualties  have  been 
attributed  to  inadequate  purging,  and 
the  National  Fire  Protection  Association 
and  the  Society  of  Naval  Architects  and 
Marine  Engineers  both  recommend  more 
than  4  changes  of  air.  There  is  no  cost 
increase  associated  with  this 
requirement. 

Proposed  paragraph  (d)(2)(ii)  required 
that  boiler  air  flow  during  li^t  ofi  be  at 
least  25  percent  of  boiler  full  load 
volumetric  air  flow.  This  was  a  change 
fi'om  past  policy  intended  to  preclude 
pocketting  of  combustible  gases  and 
ensure  an  air  rich  condition  for  safe  light 
off.  Three  comments  said  this  proposed 
requirement  should  be  reconridei«d 
because  it  is  overly  restrictive,  the 


airflow  necessary  for  lightoff  varies 
from  installation  to  Installation,  and  the 
proposal  is  contrary  to  the  practice  of 
closed  register  light  off  recommended  by 
many  manufacturers.  The  final  rale  has 
been  revised  by  deleting  d>e  25%  airflow, 
criteria  and  by  requiring  total  boiler 
airflow  during  lightoff  to  be  sufBcIent  to 
prevent  pocketting  and  explosive 
accumulations  of  combustible  gases,  i.e., 
to  provide  an  air  rich  furnace 
atmosphere.  This  change  is  consistent 
with  the  intent  of  the  proposed  nile,  and 
permits  necessary  performance 
flexibility. 

Proposed  subparagraph  (d)(2)(iv) 
required  the  burner  trial  for  ignition 
period  to  be  no  longer  than  5  seconds. 
This  was  a  deliberate  change  from  NVIC 
1-69,  which  permitted  trial  for  ignition 
periods  of  up  to  15  seconds.  The 
proposed  rule  was  intended  to  minimize 
th^  amount  of  unburoed  fuel  that  enters 
the  boiler.  One  comment  said  5  seconds 
is  too  short  because  it  won't  allow 
settling  of  air  flow  after  the  purge  that 
immediately  precedes  trial  for  ignition. 
One  comment  said  it  should  be 
increased  to  10  seconds,  and  two 
comments  recommended  Uiat  the  NVIC 
1-69  requirement  of  15  seconds  be 
continued.  The  final  rule  has  been 
changed  to  require  the  trial  for  ignition 
period  to  be  as  short  as  practical  for  the 
specific  installation,  but  In  no  case 
longer  than  15  seconds.  This  will  allow 
periods  longer  than  5  seconds,  if 
necessary,  while  minimizing  entry  of 
unburned  fuel  into  the  boiler. 

Subparagraph  (d)(3Kii)  prohibits 
automatic  increases  in  air  flow  to  the 
boiler  following  boiler  safety  trip  control 
operation.  One  comment  said  that  the 
rule  should  be  changed  to  require 
operation  of  the  boiler  safety  trip  control 
to  cause  immediate  automatic  post- 
purge  of  the  boiler  to  clear  the  furnace  of 
unburned  oil  vapors.  This 
recommendation  has  not  been  adopted. 
Boiler  safety  trip  occurs  when  there  is  a 
problem,  such  as  flame  failure. 
Automatically  increasing  airflow  can 
result  in  an  explosive  atmosphere  in  a 
malfunctioning  hot  boiler.  Following 
boiler  safety  trip,  air  flow  changes 
should  be  gradual  and  under  manual 
control,  preferably  after  the  cause  of  the 
trip  has  been  determined  and  corrected. 

Paragraph  (i)  lists  the  conditions  that 
must  result  in  closing  the  master  and  all 
burner  fuel  oil  valves.  One  comment 
recommended  that  burner  yalve  position 
feedback  to  the  burner  and  boiler  safiety 
trip  controls  be  required  and  that 
unsuccessful  burner  shutdown  be  an 
additional  condition  that  causes  valve 
closure.  In  support  of  the 
recommendation  the  conunent  said  this 


would  ensure  that  the  commanded  valve 
position  actually  occurred  and  would 
encourage  proper  maintenance  of  valves 
and  valve  actuators.  This 
recommendation  has  not  been  adopted. 
It  could  result  in  tripping  the  boiler 
because  of  unsuccessful  shutdown  of  a 
single  burner,  causing  a  loss  of 
propulsion  or  loss  of  electric  power  to 
the  vessel.  Instead,  a  requirement  for 
burner  valve  status  instrumentation 
(open/closed)  has  been  added  to  Table 
62.35-50  to  provide  the  recommended 
burner  valve  position  feedback  to  the 
operator.  This  requirement  is  consistent 
with  5  62.25-20(b)(3),  which  requires  the 
status  of  automatically  or  remotely 
controlled  vital  valves  to  be  visually 
indicated. 

Section  62.35-35  Internal  Combustion 
Engineg 

Proposed  paragraph  (b)  raquirsd  all 
controls  and  alarms  for  gas  turbines  to 
be  provided  at  a  centralized  control 
location.  This  rule  has  been  deleted 
because  it  uimecessarily  duplicates  the 
requirements  of  fi(  58.10-15  and  62.25- 
20(g). 

Section  6Z35-40(b}(l)  Coal  Fuels 

The  proposed  rule  provided  that 
systems  and  equipment  that  operate  on 
coal  or  two  typiies  of  fuel,  such  as  oil/ 
gas,  oil/coal,  heated/unheated  oil  and 
heavy/light  oil  require  special 
consideration  by  the  Commandant  (G- 
MTH).  Three  comments  said  that,  with 
the  exception  of  coal,  the  rules  are 
adequate  for  safety  without  special 
consideration  by  the  Commandant,  and 
recommended  that  the  rule  only  require 
special  consideration  of  coal  systems. 
This  recommendation  has  been  adopted. 
There  are  sufficient  requirements  in  Part 
62  and  elsewhere  in  Title  46  CinR  to 
address  the  safety  of  oil-gas,  heated/ 
unhealed  oil,  and  heavy/light  oil  fuel 
systems.  The  final  rule  only  requires 
controls  and  instrumentation  for  coal 
systems  to  be  subject  to  special 
consideration  by  the  Commandant  (G- 
MTH). 

Section  82.35-60  Tabulated  Monitoring 
and  Safety  Control  Requirements  for 
Specific  Systems 

The  rule  includes  a  tabulation  of 
automated  system  instrumentation, 
alarms,  and  safety  control  requirements 
that  apply  if  the  system  Usted  is 
provided  or  required.  The  tabulation 
includes  the  requirements  in  Part  62  and 
provides  clarifying  notes.  The  table  has 
been  devebped  from  NVIC  1-60, 
SOLAS,  and  experience  gained  with 
past  and  contemporary  designs. 

The  table  does  not  specify 
instrumentation  location.  One  comment 


recommended  that  the  table  specify 
instrument  location  as  local  remote,  or 
both.  This  recommendation  has  not  been 
adopted.  The  location  requirements  vary 
with  vessel  configuration  and  degree  of 
automation,  e.g..  if  an  ECC  is  provided 
or  required,  or  if  the  vessel  is  designed 
for  minimally  attended  or  periodically 
unattended  machinery  spaces,  etc. 
Location  requirements  can  be  found  in 
S  62.25-20(b)  (Instrumentation  Location), 
S  62.25.20[g]  (Centi-al  Conti-ol  Locations), 
S  62,01-5(d)  (Central  Control  Rooms), 
Subpart  62.36  (Requirements  for  Specific 
Types  of  Automated  Vital  Systems),  and 
SS  62.50-20  and  62.50-30  (Additional 
Requirements  for  Minimally  Attended 
and  Periodically  Unattended  Machinery 
Spaces). 

The  proposal  included  requirements 
for  engine  coolant  tank  level 
instrumentation.  One  conunent 
recommended  deleting  this  requirement 
because  it  was  excessive,  exceeded  the 
requirements  of  classification  societies, 
and  the  low  level  alarm  provided 
adequate  safety.  This  recoounendation 
has  been  adopted  for  these  reasons. 

The  proposal  included  a  requirement 
to  monitor  main  propulsion  diesel 
engine  fuel  oil  pressure  to  injectors.  Two 
comments  recommended  changing  this 
requirement  to  monitoring  of  fuel  oil 
booster  pressure  because  the  high 
pressure  of  fuel  oil  to  injectors  is 
impractical  and  dangerous  to  monitor. 
This  recommendation  has  been  adopted 
for  the  reason  stated. 

One  comment  recommended  that  an 
alarm  to  indicate  standby  generator 
failure  should  be  added  to  the  table. 
This  recommendation  has  not  been 
adopted.  Hie  lack  of  ship  service  power 
will  be  obvious  and  the  other  ship 
service  and  emergency  generator  alarms 
provide  adequate  indication. 

One  comment  recommended  that 
pitch  indication  be  included  in  the  table 
requirement  for  main  propulsion  remote 
control  shaft  thrust  instrumentation. 
This  recommendation  has  been  adopted. 
Pitch  indication  is  required  by 
S  113.37-5. 

One  comment  recommended  adding 
auxiliary  boiler  alarms  to  the  table.  This 
reconunendation  has  been  adopted,  aiul 
the  rule  has  been  changed  to  require 
ranning  indication  and  a  trip  alarm  for 
vital  auxiliary  boilers,  with  reference  to 
the  detailed  control  and  alarm 
requirements  in  Part  63,  Control  Systems 
for  Automatic  Auxiliary  Heating 
Equipment  The  reason  for  this  change  is 
to  provide  operators  with  summary 
status  information  and  failure 
information  for  auxiliary  boilere  that  are 
vital;  e.g.,  they  provide  steam  for  ship 
service  turbo-generators  or  for  heating 
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fuel  used  in  propulsion  enginw.  lUs  ' 
requirement  is  similar  to  the 
instrumentation  and  alann  requirements 
for  other  vital  auxiliaries  listed  in  the 
table. 

One  comment  recommended  that  tite 
table  require  an  exhaust  gas 
temperature  deviation  alarm  for  each 
exhaust  belt  of  diesel  main  propulsion 
engines  and  diesel  generator  engines, 
where  more  than  one  exhaust  belt  is 
provided,  because  it  would  alarm  failure 
of  a  fuel  pump.  This  recommendation 
has  not  been  adopted.  The  individual 
cylinder  deviation  alarms  required  by 
the  table  provide  adequate  indication  of 
fuel  pump  failure. 

Note  18  in  the  proposed  Table 
required  fire  detection  systems  to  use 
flame  or  smoke  detectors,  or  a 
ccHnbination  of  these.  Two  comments 
recommended  changing  this  requirement 
becuase  SOLAS  does  not  permit  the  use 
of  flame  detectors  alone.  This 
recommendation  has  been  adopted  and 
the  rule  has  been  changed  to  agree  with 
SOLAS  and  current  Coast  Guard  policy. 
The  note  now  says  that  the  use  of 
diermal  detectors  alone  is  subject  to 
special  consideration  by  the 
Commandant  (G-MTH),  and  flame 
detectors  may  only  be  used  in 
conjunction  with  smoke  or  thermal 
detectors.  ^ 

Subpart  62.50  Automated  Sdf-pcopdl«d 
Vessel  Manmng 

Sections  62.50-20  and  62.50-30  specify 
additional  requirements  for  minimally 
attended  machinery  plants  and 
periodically  unattended  machinery 
plants.  Two  comments  recommended 
defining  the  terms  minimally  attended 
machinery  plants  and  periodicaUy 
unattended  machinery  plants.  The 
preamble  to  the  NPRM  included 
descriptions  of  these  terms.  These 
descriptions  have  been  included  as 
notes  to  tS  62.50-20  and  62.50-aO  in  the 
final  rules  to  provide  clarification  of  the 
terms. 

The  rules  do  not  specify  engineering 
manning  or  watchstander  le^^  on 
automated  vessels.  NVIC 1-60  provided 
general  guidelines  for  the  reduction  of 
manning  in  machinery  spaces  on 
automated  vessels,  and  also  referred  to 
the  elimination  of  specific 
watchstanders  by  the  installation  of 
specific  automation.  These  rules,  NVIC 
1-60.  and  the  manning  rules  in  Part  15  of 
this  chapter  refer  to  the  OCMI  as  the 
autfaorify  who  specifies  an  automated 
vessel's  minimum  manning  based  upon 
&e  evaluation  of  die  vessel's  equipment, 
automation  reliability,  planned 
maintenance  program,  crew 
organizational  structure,  trade,  routs. 


and  other  factors  listed  in  |S  62.50-1, 
15.501(b),  15.705(a).  and  15.715.  Three 
comments  recommended  that  the  rule 
specify  standard  minimum  manning 
levels  for  automated  enginerooms.  Two 
of  these  comments  said  that  without 
specific  standard  manning  levels,  the 
OCMI  might  be  subject  to  pressure  to 
reduce  manning  below  levels  necessary 
for  safefy,  and  that  manning  levels  for 
similar  vessels  would  vary  from  OCMI 
to  OCMI  and  port  to  port  The  third 
comment  said  that  aii)itrary  judgments 
by  OCMTs  would  be  disastrous  to 
commercial  eociu>mics  and  labor/ 
management  relations.  A  fourth 
comment  entirely  supported  the 
proposed  approach  taiken. 

liie  recommendation  to  specify 
standard  Tn"n"<"g  levels  has  not  been 
adopted.  The  OCMI  has  the  authority 
and  responsibility  to  issue  the 
Certificate  of  Inspection  which  specifies 
the  vessel's  complement.  The  OCMI 
determines  the  minimum  complement 
consistent  with  safety  based  upon 
evaluation  of  the  crew  and  vessel  to 
meet  the  criteria  described  above.  There 
is  no  dbange  from  NVIC  1-69  to  the  final 
rule  regardOng  the  OCMTs  role.  Coast 
Guard  Headquarters  has  been  involved 
for  several  years  in  evaluating  the  safe 
manmng  of  each  and  every  automated 
vessel  and  in  administering  a  Coast 
Guard  wide  uniform  manning  policy. 
This  Headquarters  involvement  should 
prevent  inconsistencies  or  arbitrary 
judgments  by  OCMI's  referred  to  in  the 
comments. 

As  stated  in  the  NPRM  the  references 
to  specific  levels  of  manning  and 
watchstanders  in  NVIC  1-60  have 
misled  people  into  believing  that  if 
specific  automation  is  provided,  specific 
manning  is  assured,  without  regard  to 
the  other  essential  criteria  in  these  rules 
and  the  manning  rules  cmd  in  the  new 
Part  15.  The  Coast  Guard's  policy  has 
been,  and  continues  to  be.  die  emphasis 
of  these  latter  considerations.  The  lack 
of  reference  to  specific  manning  leveb 
and  watchstander  levels  in  the  rule  is 
intended  to  eliminate  the  misconception 
that  specific  manning  is  assured  if 
specific  equipment  is  provided. 

One  comment  recommended  that  the 
rules  require  a  licensed  engineer  and  an 
unlicensed  rating  to  be  on  watch  in 
automated  enginerooms.  The  comment 
said  it  would  afford  the  crew  and  vessel 
a  reasonable  degree  of  safefy.  allow 
simultaneous  monitoring  and 
maintenance  of  automated  equipment, 
provide  additional  help  and  a  back-up 
crewmember  if  necessary,  and  provide 
sufficient  personnel  to  cope  widi 
emergencies.  This  recommmdation  has 
not  been  incorporated.  The  setting  of 


watches  is  the  responsibilify  of  the 
master  of  the  vessel  The  comment's 
reasons  for  requiring  watchstanders  are 
among  the  considerations  in  determining 
the  crew  complement  necessary  for  the 
safe  operation  of  the  vessel  including 
evaluation  of  the  complement  necessary 
to  allow  the  master  to  set  appropriate 
watches. 

Section  62.S0-1  Geaeral 

Section  62.50-l(b)(3)  requires  the 
engineering  manidng  of  vessels 
incorporating  automated  vital  systems 
to  be  conditioned  by  the  proven 
performance  of  the  plant  during  an 
initial  trial  period.  "Two  comments 
requested  clarification  as  to  whether 
builder's  sea  trials  are  suitable  for  this 
purpose.  A  third  comment  recommended 
that  successful  builder's  sea  trials  be 
accepted  as  the  trial  period  for 
determining  crew  complement  because 
this  is  common  practice  for  some  foreign 
flags  and  it  would  place  U.S.  flag  vessels 
in  a  more  competitive  economic 
position.  Sea  tiials  are  not  considered  to 
be  adequate  to  evaluate  the  reliabilify  of 
the  vessel's  automated  systems.  It  is 
longstanding  Coast  Guard  policy,  as 
expressed  in  NVIC  1-60  and  in  section 
15.715  of  the  Title  46  CFR,  to  require  a 
period  of  proven  operation  and 
reliabilify  of  4he  automation  following 
initial  testing  and  de-bugging  [Le.  after 
bunder's  sea  trials)  before  establishing 
die  final  crew  complement  SOLAS  II-l/ 
31.3  and  46.2  also  require  measures  to  be 
taken  to  ensure  that  the  equipment  is 
functioning  in  a  reliable  manner. 

E}q>erience  has  shown  that  the  safefy 
precaution  of  a  trial  period  not  onfy 
helps  identify  possible  ship  design  and 
automation  problem  areas,  but  it  also 
helps  Identify  problems  with  the  crew 
organization  and  complement  in 
responding  to  emergencies,  automation 
failures,  and  in  maintaining  and 
operating  the  vessel  The  Iffiogth  of  the 
trial  period  varies,  with  6  months  being 
typical  for  the  first  in  a  class  of  vessels. 
Subsequent  vessds  in  a  class  having  no 
major  ^stem  changes  typically  undergo 
shorter  trial  periods,  d^iending  on  the 
circumstances,  llie  complete 
elimination  of  the  trial  period  and 
acceptance  of  the  buildei^s  sea  trials 
may  provide  some  economic  benefit  to 
some  U.S.  flag  operators,  depending  on 
the  labor/management  collective 
bargaining  agreement  However,  any 
benefit  is  more  than  oBaeX  by  the 
potential  inadequacy  of  the  automation, 
crew  complement  or  crew  organization. 
as  demonstrated  by  some  U.S.  flag 
vessels  which  have  had  dieir  trial 
periods  extended  because  of  problems    ' 
encountered  widi  unsafe  w  unreliable 


automation  during  the  required  trial 
period. 

Paragraph  (c)  of  die  rule  states  diat 
equipment  provided  to  replace  specific 
crewmembers  or  to  reduce  overall  crew 
requirements  that  proves  unsafe  or 
unreliable  in  the  judgment  of  the 
cognizant  OCMI  must  be  immediately 
replaced  or  repaired  or  vessel  manning 
:will  be  modified  to  compensate  for  the 
equipment  inadequacy.  One  comment 
said  that  this  i.  le's  provision  regarding 
modincations  in  manning  should  be 
deleted  because  subjecting  vessel 
manning  to  re-evaluation  introduces 
unacceptable  economic  uncertainfy  for 
vessel  operators.  This  recommendation 
has  not  been  adopted.  It  would  permit 
vessels  whose  automation  proved 
unsafe  or  unreliable  subsequent  to  the 
iiiitial  trial  period,  or  whose 
maintenance  requirements  increased  as 
.the  vessel  aged,  to  operate  in  the  unsafe 
condition  of  having  an  inadequate  crew 
complement.  The  operator  has  the 
option,  instead  of  increasing  the  vessel 
complement  to  compensate  for 
equipment  inadequacy,  of  replacing  or 
repairing  the  equipment  that  proves 
unsafe  or  unreliable.  Both  of  these 
options  have  been  used  in  the  past. 

Section  62.50-20  Additional 
Requirements  for  Minimally  Attended 
Machinery  Plants 

Paragraph  (d)  of  the  rules  requires 
ECC  control  of  the  main  machinery 
space  fire  pumps.  One  comment 
recommended  deleting  this  requirement 
because  it  exceeds  SOLAS,  which  only 
requires  fire  pump  control  from  the 
navigating  bridge.  This  recommendation 
has  not  been  adopted.  The  fire  pump 
controlled  from  the  navigating  bridge  is 
not  always  located  in  the  main 
machinery  space,  and  remote  control  of 
the  main  machinery  space  fire  pumps 
from  the  ECC  under  minimally  attended 
conditions  compensates  for  the 
crewmembers  Uiat  would  otherwise  be 
present  to  start  machinery  space  fire 
pumps.  Also,  remote  control  permits 
those  in  attendance  to  perform  such 
tasks  as  bringing  additional  electrical 
generating  capacify  into  play.  This 
requirement  is  consistent  with 
longstanding  requirements  in  NVIC's  1- 
69  and  6-72.  Guide  to  Fixed  Fire  Fighting 
Equipment  Aboard  Merchant  Vessels. 
The  intent  of  this  rule  is  to  ensure  that 
the  firemain  can  b'e  charged  as  quickly 
as  possible  in  the  event  of  a  fire. 
;  Paragraph  (e)  of  the  proposed  rules 
required  the  controls  for  machinery 
space  fixed  gas  fire  extinguishing 
systems  to  be  operable  fix)m  the  ECC, 
except  for  systems  that  protect  the  ECC, 
which  must  have  controls  outside  the 
ECC  exit  tiiat  is  independent  of  Uie 


machinery  space.  Two  comments 
recommended  deleting  the  requirement 
for  control  from  the  ECC  because  it  does 
not  increase  safefy  and  it  unnecessarily 
exceeds  SOLAS  requirements.  This 
recommendation  has  been  adopted  for 
the  reasons  given  and  because  the  crew 
actions  involving  operation  of  fixed  gas 
fire  extinguishing  systems  should  be  the 
same  regardless  of  manning:  evacuate 
the  space,  secure  the  ventilation,  and 
operate  the  fire  extinguishing  system 
bora  outside  the  space.  Additional 
control  location  requirements  in  the  ECC 
for  minimally  attended  machinery 
spaces  are  not  considered  necessary. 

Paragraph  {e)(2)  of  tiie  proposed  rule 
required  that  either  automatic  bilge 
pumps  be  provided  to  dewater 
machinery  space  locations  where  liquid 
might  accumulate,  or  that  the  ECC  be 
required  to  include  the  controls 
necessary  to  bring  at  least  one  of  the 
bilge  pumps  required  by  Subpart  56.50  of 
this  chapter  into  operation  to  dewater 
these  locations.  Two  comments  said  that 
control  from  the  ECC  of  the  bilge  pumps 
required  by  Subpart  56.50  should  be 
mandatory,  instead  of  an  option,  to 
allow  timely  action  to  counter  flooding 
in  an  emergency.  This  recommendation 
has  been  adopted  and  the  required 
alternative  of  providing  automatic  bilge 
pumps  has  been  deleted  from  paragraph 
(e)(2)  of  tiie  final  rules.  The  provision  of 
control  of  a  bilge  pump  from  the  ECC 
has  long  been  one  of  the  required 
alternatives  in  NVIC  1-69.  Also,  it  is  the 
intent  of  SOLAS  II-1/31.3  and  48  to 
ensure  the  abitify  to  take  timely  and 
effective  action  to  counter  flooding. 
Automatic  bilge  pumps  are  typically 
small  pumps  intended  for  the  removal  of 
routine  accumulations  that  are 
Ineffective  to  counter  flooding. 

One  comment  said  that  the  proposed 
rule  did  not  adequately  address  the 
requirements  in  SOLAS  11-1/48.3  for  the 
location  of  valve  controls  for  protection 
against  flooding.  This  was  an  oversight 
and  a  new  paragraph  (e)(4)  has  been 
added  to  include  the  provisions  of  the 
SOLAS  rule,  which  are  essentially  the 
same  as  the  corresponding  provision  in 
NVIC  1-69.  The  new  paragraph  (e)(4) 
requires  controls  for  the  sea  inlet  and 
discharge  valves  and  emergency  bilge 
suction  valves  to  be  provided  and  be  so 
arranged  to  allow  time  for  operation  in 
the  event  of  flooding  with  the  vessel  in 
the  fully  loaded  condition.  Section 
62.01-5(d).  Central  Control  Rooms,  has 
also  been  amended  to  include  this 
provision  because  it  is  required  by 
SOLAS  II-1/31.3,  regardless  of  manning. 

Paragraph  (g](l]  requires  die  ECC  to 
include  controls  and  instrumentation 
necessary  to  place  the  ship  service  and 


propulsion  generators  in  service  in  30 
seconds.  Two  comments  said  that  NVIC 
1-69  did  not  have  a  time  criteria  of  30 
seconds  and  recommended  that  the  time 
criteria  be  deleted.  Reasons  given  were 
that  (1)  it  is  impractical  for  vessels  with 
two  steam  turbogenerators  to  meet  the 
time  criteria,  (2)  the  criteria  exceed  the 
baseline  Assumption  of  the  rulemaking 
that  the  safefy  of  vessels  with 
automated  vital  systems  must  be  at  least 
equal  to  that  of  a  vessel  with  its  vital 
systems  under  direct  manual 
supervision,  and  (3)  it  would  make  it 
difficult  for  existing  vessels  with  two 
steam  turbo-generators  to  be  automated 
for  the  purpose  of  reducing  the  crew 
complement.  The  30  second  criteria  has 
been  retained  in  the  final  rules.  It  is 
essential  to  the  safefy  of  the  vessel  to 
restore  ship  service  and  propulsion 
electrical  power  as  quickly  as  possible, 
and  this  criteria  is  readily  attained  by 
contemporary  new-construction  to 
which  this  rule  applies.  Existing  vessels 
with  steam  turbo-generators  should  be 
able  to  comply  with  the  30  second 
criteria  if  they  provide  a  level  of  safety 
and  electrical  power  continuify  to  vital 
loads  equivalent  to  that  required  by  this 
rule.  It  will  not  apply  to  existing  vessels 
that  do  not  undergo  modification  or  do 
not  request  a  change  in  manning 
indicated  on  the  certificate  of 
inspection,  e.g.,  vessels  previously 
evaluated  under  the  provisions  of 
NVIC's  1-69  or  6-84. 

Proposed  paragraph  (h)(3)  required 
remote  starting  and  connection  from  the 
ECC  of  manually  started  or  controlled 
electrical  power  sources  required  by 
Subpart  112.05.  This  proposal  has  been 
deleted  because  it  duplicated  the 
requirements  of  Subpart  112.35. 

Section  62.50-30  Additional 
Requirements  for  Periodically 
Unattended  Machinery  Plants 

Paragraph  (a)  requires  compliance 
with  this  section  to  be  met  in  addition  to 
the  requirements  in  S  62.50-20 
(Minimally  Attended  Machinery 
Spaces).  One  comment  said  that  the 
personnel  alarm  of  S  62.50-20(b)(l) 
incorporated  by  this  rule  should  not  be 
required  on  vessels  designed  for 
periodically  unattended  machinery  plant 
operation  because  it  is  an  expensive 
nuisance  that  serves  no  purpose  on 
these  vessels.  The  final  rule  has  not 
been  changed.  The  requirement  for  the 
personnel  alarm  in  S  62.50-20(b)(l)  is  a 
longstanding  requirement  of  I^IC  1-69 
that  is  intended  to  monitor  crew  well- 
being  in  the  event  that  an  automation 
failure  in  a  plant  designed  for 
periodically  unattended  operation 
results  in  minimally  attended  operation. 
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This  alarm  also  pennits  the  master  the 
option  of  operating  the  machinery  plant 
in  a  minimally  attended  mode,  as 
opposed  to  a  periodically  unattended 
mode. 

Proposed  paragraph  (f)  included  a 
note  that  the  requirement  for  certain 
ECC  alarms  to  be  extended  to  the 
engineers'  accommodations  could  be 
met  by  operation  of  the  engineers' 
assistaiMX-needed  alarm.  One  comment 
recommended  deleting  this  option 
because  one  Amotion  of  the  engineers' 
assistance-needed  alarm  is  to  indicate 
the  non-response  (d  the  duty  engineers 
to  an  alarm  condition,  and  ijf  the 
engineers'  assistance-needed  alarm  fails 
for  any  reason,  neither  the  original 
alarm  nor  the  duty  engineers'  non- 
response  will  be  indicated  in  the 
engineers'  accommodations.  This 
recommendation  has  been  adopted  and 
the  note  has  been  deleted  for  the 
reasons  given. 

Paragraph  (h)  requires  a  fire  control 
station  located  outside  the  machinery 
spaces.  One  comment  reconmiended . 
adding  to  the  rule  the  requirement  diat 
control  of  machinery  space  oil  piping 
positive  shutoff  valves  required  by 
§  5&50-60(d)  be  located  at  this  central 
fire  control  station.  This 
recommendation  has  been  adopted.  The 
final  rule  is  consistent  with  NVIC 1-69, 
SOLAS,  and  classification  society 
requirements. 

Paragraph  [j]  of  the  proposed  rule 
required  automatic  bilge  pumps  to  be 
provided  for  periodically  unattended 
machinery  spaces.  One  conunent 
recommended  deleting  this  requirement 
because  it  is  counterproductive  to 
safety,  can  give  a  false  sense  of  security, 
and  because  these  pumps  can  permit 
leaks  in  machinery  piping  to  go 
undetected  without  causing  either  a 
bilge  high  level  alarm  or  an  automatic 
bilge  pump  excessive  run  alarm  to  alert 
the  crew.  This  comment  said  that  bilge 
high  level  alarms  provide  better 
protection.  This  recommendation  has 
been  adopted  for  the  reasons  stated  and 
because  automatic  bilge  pumps  are  an 
option  usually  provided  for  removal  of 
routine  bilge  accumulations.  The  bilge 
high  level  alarms  recommended  by  die 
comment  are  required  by  S  62.50- 
20(e)(1). 

Paragraph  (k)  of  the  rule  requires  the 
electrical  plant  to  be  arranged  in  such  a 
way  that  upon  failure  of  any  one 
operating  ship  service  generator,  power 
to  the  main  switchboard  loads  essential 
to  propulsion,  maneuvering,  and  safety 
is  automatically  maintained  or  restored 
within  30  seconds.  One  comment 
recommended  permitting  the  generator 
to  restore  power  within  45  seconds, 
instead  of  30  seconds,  to  coincide  with 


the  requirements  of  the  ABS.  This 
recommendation  has  not  been  adopted. 
It  is  essential  that  ship  service  power  be 
restored  as  quiddy  as  possible  in  the 
event  of  a  blackout.  Also,  contemporary 
designs  readily  comply  with  this  criteria, 
which  has  been  a  longstanding 
requirement  in  ^4VIC  1-aO.  Relaxation  of 
this  safety  criteria  is  not  justified. 

Section  113.35-^  Engine  Order 
Telegraph  Systems,  General 

Paragraph  (f)  of  the  role  reqiures 
engine  order  telegraph  and  remote 
propulsion  control  systems  to  be 
separate  and  indepoident,  except  that  a 
single  operator  control  device  with 
separate  transmitters  and-connections 
for  each  system  may  be  used.  Twro 
comments  recommended  that  the  single 
operator  control  device  be  required 
instead  of  being  an  option,  because  it 
reduces  confusion  and  is  safer  because 
the  operator  uses  the  same  lever  for 
engine  orders  in  all  operating  modes. 
This  recommendation  has  not  been 
adopted.  A  single  operator  control 
device  is  not  being  required  because  it 
would  prevent  optional  use  of  numerous 
independent  engine  order  telegraph 
system  designs  that  have  been  used 
safely  and  effectively  for  years. 

One  comment  said  the  requirement  for 
separate  transmitters  and  connections 
should  be  deleted  because  it  is 
unneceseaiy  and  serves  no  piupose. 
This  recommendation  has  not  been 
adopted.  Separate  transmitters  and 
connections  are  required  to  permit  the 
engine  order  telegraph  to  serve  as  an 
independent  backup  means  of  passing 
propulsion  orders  in  the  event  the 
remote  propulsion  control  system  fails. 

Section  111.01-9  Watertight, 
Waterproof,  and  Dripproof  Equipment 

Paragraph  (b)  of  the  rule  requires 
central  control  consoles  and  similar 
enclosures  to  be  dripproof,  regardless  of 
location.  One  comment  said  that  this 
may  not  always  be  possible  and 
alternatives  should  be  offered  such  as 
use  in  dry  locations  and  use  of 
dripshields.  These  recommendations 
have  not  been  adopted.  Dripproof 
construction  to  prevent  electrical 
damage  or  malfiuction  from  dripping, 
spilling,  or  sprayed  fluids  in  common 
practice. 

Evaluatkm  and  Cartificatioa 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  and  non-significant  under  the 
DOT  regulatory  policies  and  procediues 
(44  PR  11034:  February  26, 1979).  A 
regulatory  evaluation  has  been  prepared 
and  placed  in  the  rulemaking  docket. 
The  evaluation  may  be  inspected  and 


copied  at  the  address  listed  under 
AOOmsSES.  Copies  may  also  be 
obtained  by  contacting  the  person  listed 
under  FON  VURTHOI MFOMMTION 
CONTACT.  The  Coast  Guard  does  not 
have  specific  monetary  information,  nor 
does  it  have  specific  information  on  the 
type  of  automation  or  the  number  of 
vessels  that  would  apply  for  inspection 
under  the  rules.  The  evaluation  is  based 
on  certain  assumptions  that  characterize 
current  industry  practice  and  trends 
relating  to  automation  and  vessel 
construction. 

The  primary  benefit  of  the  rules  will 
be  increased  safety  for  crewmembers 
and  property.  It  is  estimated  that  at  least 
$1.6M  per  year  in  damages  associated 
with  U.S.  flag  vessel  casualties  can  be 
averted  by  these  requirements.  It  is  also 
estimated  that  the  rules  will  result  in  a 
net  savings  to  the  marine  industry  of 
$100,000  per  year,  or  $5,000  per  new 
vessel,  as  OMnpared  to  compliance  with 
previous  requirements  and  guidelines. 
The  primary  beneficiaries  (rf  these 
savings  will  be  self-propdled  vessel 
owmers  and  operators,  shipyards,  and 
designers  and  manufacturers  of 
automatimi  systems.  The  savings  will 
result  from  the  elimination  of  the 
requirement  for  certain  equipment  that 
is  of  questionable  safety  value,  more 
efficient  and  consistent  evaluation  of 
automation,  and  the  reduction  of  costs 
associated  with  uncertainty  and 
misinterpretation  of  requirements. 

The  rules  should  also  produce  an 
estimated  annual  cost  savings  for  the 
Coast  Guard  of  $15,000.  These  savings 
will  result  from  possible  further  Coast 
Guard  delegations  of  plan  review  and 
inspection  functions  to  the  ABS.  which 
may  reduce  certain  duplications  of 
effort  The  ABS  would  also  benefit 
monetarily  from  such  a  delegation! 

This  rulemaking  contains  information 
collection  and  recordkeeping 
requirements  in  sections  61.40-l(a), 
61.40-l(c).  61.40-10(a),  82.50-20(h), 
62.50-30(j).  and  Subpart  62.20.  They 
have  been  previously  submitted  to  the 
Office  of  Management  and  Budget  for 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pi. 
96-511, 44  U.S.C  3501  et  neq.)  and  have 
been  approved,  ^proval  numbers  have 
been  assigned  as  set  out  in  revised 
S  50.01-20  of  these  rules. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  die 
preparation  of  a  Federalism 
Assessment 


The  Coast  Guard  has  determined  that 
this  rulemaking  does  not  significanUy 
affect  the  environment.  An 
Environmental  Assessment  was 
prepared  in  accordance  with 
COMDTINST  16475.1B.  National 
Environmental  Policy  Act  Implementing 
Procedures  and  Policy  for  Considering 
Environmental  impacts.  "The 
Environmental  Assessment  is  included 
in  the  Final  Evaluation.  A  finding  of  no 
significant  impact  (FONSI)  has  been 
prepared.  The  Environmental 
'  Assessment  and  FONSI  are  available 
for  public  inspection  and  copying  in  the 
hilemaking  docket  at  the  address  listed 
above  under  "ADDRESSES." 

As  the  rules  substantially  involve  the 
design,  construction,  and  operation  of 
large  vessels,  ferries,  and  coastal 
tankers,  and  fieighters  over  500  gross 
tons,  the  Coast  Guard  certifies  that 
these  riiles  vsrill  not  have  a  significant 
economic  impact  on  a  substantial 
dumber  of  small  entities. 

List  of  Subjects 

46  CFR  Part  50 

Reporting  and  recordkeeping 
requirements.  Vessels. 

46  CFR  Part  52 

Marine  safety,  Vessels. 
46  CFR  Part  56 

Marine  safety.  Vessels. 

46  CFR  Part  58 

Oil  and  gas  exploration.  Marine 
safety,  Vessels. 

46  CFR  Part  61 

Marine  safety,  Vessels. 

46CFRPart62 

Electric  power.  Fire  prevention. 
Incorporation  by  reference.  Marine 
safety,  Vessels. 

46  CFR  Part  110 

Administrative  practice  and 
procedure,  Coast  Guard,  Electric  power, 
Vessels. 

46  CFR  Part  111 

Electric  power,  Marine  safety. 
Vessels. 

46  CFR  Part  113 

Communications  eqiupment  Fire 
prevention.  Vessels. 

In  consideration  of  the  foregoing. 
Chapter  1  of  Tide  46,  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  52— POWER  BOILERS 

1.  The  authority  citation  for  Part  52  is 
revised  to  read  as  follows: 


Authority:  46  U.S.C.  3306.  3703;  49  CFR  1.46. 

2.  In  §  52.01-10,  by  revising  paragraph 
(a)  to  read  as  follows: 

S  52.01-10    Automatic  controls. 

(a)  Each  main  boiler  must  meet  the 
special  requirements  for  automatic 
safety  controls  in  S  62.35-20{a)(l)  of  this 
chapter. 
***** 

3.  The  authority  citation  for  Part  50 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306,  3703:  46  App. 
U.S.C.  86;  43  U.S.C.  1333  (d)(1),  1347(c), 
1346(c),  1356(a)(2);  49  CFR  1.46. 

3a.  In  §  50.01-20,  by  revising 
paragraph  (b)  to  read  as  follows: 

S  50.01-20    0MB  Control  Numbers 
asslgiMd  pursuant  to  ttw  Paperworli 
Reduction  Act 

***** 

(b)  Display. 


46  CFR  F»art  or  Section  where 
Identified  or  Described 

Current  0M8 
Control  No. 

Pwt  61 

2115-0142 

PMt62 

211S-054a 

Part  63 

2115-0142 

PART  56— PIPING  SYSTEMS  AND 
APPURTENANCES 

4.  The  authority  citation  for  Part  56  is 
revised  to  read  as  follows: 

Authority:  46  U.S.C  3306,  3703;  49  CFR  1.46. 

5.  In  5  56.50-80,  by  adding  a  new 
paragraph  (i)  to  read  as  follows: 

S56.50-80    Lubricating  oH system. 
***** 

(i)  Steam  driven  propulsion  machinery 
must  be  provided  with  an  emergency 
supply  of  lubricating  oil  that  must 
operate  automatically  upon  failure  of 
the  lubricating  oil  system.  The 
emergency  oil  supply  must  be  adequate 
to  provide  lubrication  until  the 
equipment  comes  to  rest  during 
automatic  shutdown. 

6.  In  S  56.50-95,  by  revising  the 
existing  last  sentence  of  paragraph 
(d)(1)  and  by  adding  an  additional 
sentence  immediately  thereafter  to  read 
as  follows: 

SSe.50-95    Overboard  diactiarses and 


(d)(1)  *  *  *  These  controls  shall  be 
reacUiy  accessible  above  the  floor  plates 
and  shall  be  provided  with  indication 
showing  whether  the  valve  is  opened  or 
closed.  Manned  machinery  spaces 
include  the  main  machinery  space  and 
are  either  attended  by  the  crew  or  are 
automated  in  accordance  with  Part  62  of 


this  subchapter  to  be  comparable  to  an 
attended  space. 


PART  SS-IIAIN  AND  AUXILIARY 
MACHINERY  AND  RELATED  SYSTEMS 

7.  The  authority  citation  for  Part  58  is 
revised  to  read  as  follows: 

Authority:  46  U.S.C.  3306.  3703:  49  CFR  1.46. 
and  all  other  authority  citations  in  this  part 
are  removed. 

8.  In  Subpart  58.01,  a  new  S  58.01-35  is 
added  to  read  as  follows: 

S  58.01-35    Main  propulsion  auxiliary 
mactiinery. 

Auxiliary  machinery  vital  to  the  main 
propulsion  system  must  be  provided  in 
duplicate  unless  the  system  served  is 
provided  in  independent  duplicate,  or 
otherwise  provides  continued  or 
restored  propulsion  capabiUty  in  the 
event  of  a  failure  or  malfunction  of  any 
single  auxiUary  component. 

Note. — Partial  reduction  of  nonnal 
propulsion  capability  as  a  result  of 
malfunction  or  failure  is  acceptable  if  the 
reduced  capability  is  not  below  that 
necessary  for  the  vessel  to  run  ahead  at  7 
knots  or  half  speed,  whichever  is  less,  and  is 
adequate  to  maintain  control  of  the  ship. 

PART  61— PERIODIC  TESTS  AND 
INSPECTIONS 

9.  The  audiority  citation  for  Part  61  is 
revised  to  read  as  follows: 

Authority:  46  U.S.C  3306,  3703.  49  CFR  1.46. 

10.  In  Part  61,  the  table  of  contents  is 
amended  and  a  new  Subpart  61.40  is 
added,  to  read  as  follows: 

Subpart  61.40— Design  Verification  and 
Periodic  Testing  of  Vital  System 
Automation 

ei.40-1    General. 

61.40-3    Design  verification  testing. 
61.40-6    Periodic  safety  tests. 
61.40-10    Test  procedure  details. 


Subpart  61.40— Design  Verification  and 
Partodlc  Tasting  of  Vital  System 
Automation 

S61.40-1    OenetaL 

(a)  All  automatically  or  remotely 
controlled  or  monitored  vital  systems 
addressed  by  Part  62  of  this  subchapter 
must  be  subjected  to  tests  and 
inspections  to  evaluate  the  operation 
and  reUability  of  controls,  alarms,  safety 
features,  and  interlocks.  Test  procedures 
must  be  submitted  to  the  Coast  Guard 
for  approval. 

(b)  Persons  designated  by  the  owner 
of  the  vessel  shall  conduct  all  tests  and 
the  Design  Verification  and  Periodic 
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Safety  tests  shall  be  witnessed  by  the 
Coast  Guard. 

(c)  Design  Verification  and  Periodic 
Safety  test  procedure  documents 
approved  by  the  Coast  Guard  must  be 
retained  aboard  the  vessel 

961.40-3   OMign  vvrMcatlon  tssttng. 

(a)  Tests  must  verify  that  automated 
vital  systems  are  designed,  constructed, 
and  operate  in  accordance  with  all 
applicable  requirements  of  Part  62  of 
this  subchapter.  The  tests  must  be  based 
upon  the  failure  analysis,  if  required  by 
§  62.20-3(b]  of  this  subchapter, 
functional  performance  requirements, 
and  the  Periodic  Safety  tests  of  i  61.40- 
6. 

(b)  Tests  must  be  performed 
immediately  after  the  installation  of  the 
automated  equipment  or  before  the 
issuance  of  the  initial  Certificate  of 
Inspection. 


§  61.404    Psrtodte  ssffsty  tssls. 


I 


(a)  Periodic  Safety  tests  must 
demonstrate  the  proper  operation  of  the 
primary  and  ahemate  controls,  alarms, 
power  sources,  transfer  override 
arrangements,  interlocks,  and  safety 
controls.  Systems  addressed  must 
include  fire  detection  and  extinguishing, 
flooding  safety,  propulsion, 
maneuvering,  electric  power  generation 
and  distribution,  and  emergency  internal 
communications. 

(b)  Tests  must  be  conducted  at 
periodic  intervals  specified  by  the  Coast 
Guard  to  confirm  that  vital  systems  and 
safety  features  continue  to  operate  in  a 
safe,  reliable  manner. 

Note. — Normally,  these  tests  are  conducted 
annually. 

§61.40-10    TMtproosdursdetalis. 

(a)  Test  procedure  documents  must  be 
in  a  step-by-step  or  checkoff  hst  format. 
Each  test  instruction  must  specify 
equipment  status,  apparatus  necessary 
to  perform  the  tests,  safety  precautions, 
safely  control  and  alarm  setpoints,  the 
procedure  to  be  followed,  and  the 
expected  test  result 

(b)  Test  techniques  must  not  simulate 
monitored  system  conditions  by  mis- 
adjustment  artificial  signals,  improper 
wiring,  tampering,  or  revision  of  the 
system  unless  the  test  would  damage 
equipment  or  endanger  personnel.  In  the 
latter  case,  the  use  of  a  synthesized 
signal  or  condition  applied  to  the  sensor 
is  acceptable  if  test  equipment  is 
maintained  in  good  working  order  and  is 
periodically  caUbrated  to  the 
satisfaction  of  the  Officer  in  Charge, 
Marine  Inspection.  Other  test  techniques 
must  be  approved  by  the  Commandant 
(G-MTH). 


11.  Part  62  is  added  to  46  CFR 
Subchapter  F  to  read  as  follows: 

PART  62— VITAL  SYSTEM 
AUTOMATION 

SuDpwt  vSjOi  QsnoiM  Provisloiis 

Sm:. 

62.01-1  Purpose. 

62.01-3  Scope. 

62.01-5  Applicability. 

Subpart  62.05  nelewnce  ipecWtetloiw 
62.05-1    locorporatioo  by  reference. 

Subpart  62.10-Tenm  used 

62.10-1    Definitions. 

Subpart  62. 15-Equtvalwtts 

62.15-1    Conditions  under  which  equivalent 
may  be  used. 

Subpart  62.20-Ptan  submittal 

62.20-1    Plans  for  approval. 
62.20-3    Plans  for  information. 
62.20-6    Self-certification. 

Subpart  «r2S-G«neral  Requirements  for  AM 
Automateil  Vltai  Systems 

S2.25-1    General. 

az.25-5    All  control  systems. 

62.2S-10    Manual  alternate  control  systems. 

62.25-15    Safety  control  systems. 

62.25-20    Instrumentation,  alarms,  and 

centralized  stations. 
62.25-25    (Vogramable  systems  and  devices. 
62.25-30    Environmental  design  standards. 

Subpart  62J0-lleltaMitty  and  Sefety 
Crtteria.  AM  AutoNMted  Vital  Systeme 

62.30-1    Failsafe. 
62.30-5    Independence. 
62.30-10    Testing. 

Subpert  62.35-Reqiilrements  for  SpecHle 
Types  of  Automated  Vital  Systems 

62.35-1    General. 

62.35-5    Remote  propulsion  control  systems. 

62.35-10    Flooding  safety. 

62.35-15    Fire  safety. 

62.35-20    Oil-fired  main  boilers. 

62.35-35    faitemal  combustion  engine  starting 

systems. 
62^5-40    Fael  systems. 
62.35-50    Tabulated  monitoring  and  safety 

control  requirements  for  specific 

systems. 

Subpart  eaJO-AutometedSeH-propeWed 
Veeeeil 


62.50-1    General. 

62JO-20    Additional  requirements  for 

minimally  attended  machinery  plants. 
62.50-30    Additional  requirements  for 
periodically  unattended  machinery 
plants. 

Authority:  46  U.S.C.  3306,  3703,  8105:  49 
CFR  1.46. 

Subpart  62.01— General  Provialofia 

$62:01-1    Purpoee. 

The  piupose  of  this  part  is  to  make 
sure  that  the  safety  of  a  vessel  with 
automated  vital  systems,  in 


maneuvering  and  all  other  sailing 
conditions,  is  equal  to  that  of  the  vessel 
with  the  vital  systems  under  direct 
manual  operator  supervision. 

§62.01-3    Scope. 

(a)  This  part  contains  the  minimum 
requirements  for  vessel  automated  vital 
systems.  Specifically,  this  part 
contains — 

(1)  In  subpart  62.25.  the  general 
requirements  for  aD  vital  system 
automation; 

(2]  In  subpart  62.30,  the  criteria  used 
to  evaluate  the  designed  reliability  and 
safety  of  all  automated  vital  systems: 

(3)  In  subpart  62  35.  the  minimum 
additional  equipment  configuration,  and 
functional  requirements  necessary  when 
certain  vital  systems  are  automated;  and 

(4)  In  subpart  62.50,  the  minimum 
additional  requirements  when 
automated  systems  are  provided  to 
replace  specific  personnel  or  to  reduce 
overall  crew  requirements. 

§62.01-5    AppNcabtNty. 

(a)  Vessels.  This  part  applies  to  self- 
propelled  vessels  of  500  gross  tons  and 
over  that  are  certificated  under 
Subchapters  D,  I,  or  U  and  to  self- 
propelled  vessels  of  100  gross  tons  and 
over  that  are  certificated  under 
Subchapter  H. 

(b)  Systems  and  Equipment  Except  as 
noted  in  §  62.05-5(c),  this  part  applies  to 
automation  of  vital  systems  or 
equipment  that — 

(1)  Is  automatically  controlled  or 
monitored: 

(2)  Is  remotely  controlled  or 
monitored;  or 

(3)  Utilizes  automation  for  the  purpose 
of  replacing  specific  personnel  or  to 
reduce  overall  crew  requirements. 

(c)  Exceptions.  This  part  does  not 
apply  to  the  following  systems  and 
equipment  unless  they  are  specifically 
addressed  or  unless  their  failure  would 
degrade  the  safety  and  reliability  of  the 
systems  required  by  this  part: 

(1)  Automatic  auxiliary  heating 
equipment  (see  part  63  of  this 
subchapter). 

(2)  Steering  systems  (see  subparts 
58.25  and  llliD  of  this  chapter). 

(3)  Non-vital  and  industrial  systems. 

(4)  The  communication  and  alarm 
systems  in  part  113  of  this  chapter. 

(d)  Central  control  rooms.  The 
requirements  of  subpart  62.50  only  apply 
to  vessels  antomsted  to  replace  specific 
persoTuiel  or  to  reduce  overall  crew 
requirements,  except  where  die  main 
propulsion  or  ship  service  electrical 
generating  i^ants  are  automatically  or 
remotely  controlled  firom  a  control  room. 
In  this  case,  §  e2.50-20(a)(3)  (except  the 


provision  in  parayph  62J0^20(a)(3KU) 
relating  to  electrical  power  distribution), 
(b)(3).  (c).  [em,  lem.  (e)(4).  and  ({)(2) 
apply,  regardless  of  mannii^ 

SubptB2.«    Reteience 


962.06-1    liwyuiBUuebyi 

(a)  Gertaui  materiel  is  incorporated  by 
reference  into  this  part  with  tiue 
approval  of  the  Director  of  the  Federal 
Register.  To  enforce  any  edition  other 
than  tiie  one  listed  in  paragrepti  (b)  of 
this  sectioD.  no^ce  of  the  change  most 
be  published  in  the  Fedetal  Register  and 
the  material  made  available  to  the 
public.  All  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register, 
Washington.  DC  20408  and  at  the  Office 
of  Marine  Safety.  Security,  and 
Environmental  Protection  tG-4kifTH-2/ 
12).  Room  1218.  U.S  Coast  Guard 
Headquarters  Building.  2100  Second 
Street  SW.,  Washington.  DC  20593-0001. 

(b)  Hie  material  approved  for 
incorporation  by  reference  in  this  part 
is: 

(1)  Rules  for  Building  and  Classing 
Steel  Vessds.  1986,'  issued  by  the 
American  Bureau  of  Shipping.  This 
docimient  is  available  finsm:  American 
Bureao  of  Shipping.  45  Eisenhower 
Etoive.  Paraaua.  New  Jersey  07653-0910. 
Sections  affected  by  this  incorporation 
by  referaKe  are:  e2.25-l(c).  62.25^a), 
62.25-30(aMl).  (a)(2),  (a)(3),  (a)(S).  82.35- 
5(d).  62.35-35(a}.  6Z.3S^40(c),  62.35^50, 
62.50-^c).  and  62J0-^(k). 

Subpart  •2.1»-Temw  Used 


§62.10-1 

fa)  For  the  purpose  of  this  part 

"AlanB**  means  an  audible  and  visual 
indication  df  a  hazardous  or  potentially 
hazardous  condttioB  that  requires 
atteatioa. 

"Automated"  mean*  die  use  of 
automatic  or  remote  control 
instrumentation,  or  alarms. 

"Automatic  control"  means  sdf- 
regulating  in  attaining  or  carr^og  out  an 
operator-specified  equipment  response 
or  sequence. 

"Boiler  low-low  water  level"  is  tte 
ihinimnm  safe  level  in  die  boiler,  in  no 
case  lower  than  that  visible  in  the  gage 
glass  (see  {  5Z.01-110  of  this  chapter. 
Water  Level  Indicatocs). 

"En^naeriag  Conlrol  Center  (ECC)" 
means  the  centrriized  enjpuoeering 
control,  monitoring,  and 
communications  location 

'Tailsafe^  means  diat  upon  failure  or 
malfimcticm  of  a  component  subsjrstem, 
or  system,  the  output  automatically 
reverts  to  a  pre-determined  design  state 
of  least  critical  consequence.  Typical 


failssle  states  are  li^ed  in  Table  62.10- 
1(a). 

Table  62.10-1  («()— Typical  Failsafe 
States 


oyMMii  4jr  covnponvfn 

Pntttwi  lalsals  stds 

Cooing  water  valve 

Satatyspmi           .    „.. 
Burner  valve 

Aslsaopaa 
AiRunciMa. 
ShiSSow^  Imilsd,  or  as 

isftainn. 
Caosad. 

pMWktmtar  u||lu« .„ 

As  Is. 

As  4b  or  open. 

Asia. 

Mis&Slann. 
Sm  {S6.SO-60(d). 

ControNabto  pilch 

prapaMar. 
PropMlsion  saMy  S|p 

FlMl  tMlk  uaK« 

"Flooding  safety"  refers  to  fiooding 
detection,  watert^t  integrity,  and 
dewatmng  systems. 

"Independent"  refers  to  equipment 
arranged  to  perform  its  required 
function  reganfless  of  the  state  of 
operation,  or  failuie,  of  other  equipment 

"Limit  cantrol"  means  a  function  of  an 
automatic  control  system  to  restrict 
operation  to  a  specified  operating  range 
or  sequence  without  stopping  the 
machlneiy. 

"Local  control"  means  operator 
control  from  a  location  where  die 
equipment  and  its  output  can  be  directly 
manipulated  and  observed,  e.g.,  at  the 
switchboard,  motor  controller, 
propulsion  eqgine.  or  other  equipment 

"Mannal  control"  means  operation  by 
direct  or  power-assisted  operator 
intervention. 

"Monitor"  means  the  use  of  direct 
observation,  instrumentation,  alarms,  or 
a  combination  of  these  to  detmaine 
equipment  operation. 

"Remote  control"  means  non-local 
automatic  or  manual  control 

"Safety  trip  control  system"  means  a 
manually  or  automatically  operated 
system  that  rapidly  shuts  down  another 
system  or  subsystem. 

"System"  means  a  grouping  or 
arrangement  of  elements  ttiat  interact  to 
perform  a  specific  function  and  typically 
includes  the  following,  as  applicable: 

A  fuel  or  power  source. 

Power  conversion  elements. 

Control  etements. 

Power  tFaasBiission  elements. 

Instrumentation. 

Safety  oontool  eleaients. 

Conditio^qg  elements. 

"Vital  system  or  equ^imeor  is 
essential  to  the  safety  of  the  vcMel  its 
passeagns  aad  crew.  This  typically 
includes,  but  is  not  Uauted  to,  the 
following: 

Fire  detection,  alarm,  and 
extiaguiahiqg  systeau. 

Flooding  eaiety  systems. 


Slip  service  and  emergency  electrical 
generators,  switdigear,  and  motor 
control  drodla  serving  vital  electrical 
loads. 

The  emergency  eqaipaient  and 
systems  listed  in  { 112.15  of  this  chapter. 

Propulsion  systems,  including  those 
provided  to  meet  §  5SXn-35. 

Steering  systeats. 

Subpart  •2.15— Equhralanta 

§62.16-1    CondRions  under  which 
aquhnriants  may  be  used. 

(a)  The  Coast  Guard  accepts  a 
substitute  or  alternate  for  the 
requirements  of  this  part  if  it  provides 
an  equivalent  level  of  safety  and 
reliability.  Demonstration  of  fimctional 
equivalence  mnA  include  comparison  of 
a  qualitative  failure  analysis  based  on 
the  requirements  of  this  part  with  a 
comparable  analysis  of  die  (Mtiposed 
substitute  or  alternate. 

Subpart  62.ao-Ptan  Submittal 

§62.20-1    Plaos  for  spprowaL 

(a)  The  following  plans  must  be 
submitted  to  the  Coast  Guard  for 
approval  in  accordance  widi  {  50.20-5 
and  {  50.20-10  of  this  chapter 

(1)  A  general  arrangement  plan  of 
control  and  monitoring  equipment, 
control  locations,  and  the  systems 
served. 

(2)  Control  and  moaitoring  console, 
panel,  and  enclosure  layouts. 

(3)  Schematic  or  lo^  diagrams 
including  functional  relationships,  a 
written  description  of  operation,  and 
sequences  of  events  for  all  modes  of 
operation. 

(4)  A  description  of  control  or 
monitoring  system  connections  to  non- 
vital  systems. 

(5)  A  description  of  programable 
features. 

(8)  A  description  of  built-in  test 
features  and  diagnostics. 

(7)  Design  Veitfication  and  Periodic 
Safety  test  procedures  described  m 
subpart  61.40  of  this  chapter. 

(8)  Control  system  normal  and 
emergency  operating  instructions. 

§62.20-3    Plans  for  MoraMlloa 

(a)  One  copy  of  the  following  plans 
must  be  submitted  to  the  Officer  in 
Chaige.  Marine  Inspection,  for  use  in  the 
evaluation  of  automated  systems 
provided  to  replace  specific  personnel  or 
to  reduce  overall  crew  requirements: 

(1)  Proposed  manning,  crew 
organization  and  utilization,  including 
routine  maintenance,  all  operational 
evolutions,  and  emergencies. 

(2)  A  planned  maintenance  program 
for  all  vital  systems. 
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(b)  One  copy  of  a  qualitative  failure 
analysis  must  be  submitted  in 
accordance  with  S  50.20-5  of  this 
chapter  for  the  following: 

(1)  Propulsion  controls. 

(2)  Microprocessor-based  system 
hardware. 

(3)  Safety  controls. 

(4)  Automated  electric  power 
management. 

(5)  Automation  required  to  be 
independent  that  is  not  physically 
separate. 

(6)  Any  other  automation  that,  in  the 
judgement  of  the  Commandant 
potentially  constitutes  a  safety  hazard 
to  the  vessel  or  personnel  in  case  of 
failure. 

Note. — The  qualitative  failure  analysis  U 
intended  to  assist  in  evaluating  the  safety 
and  reliability  of  the  design.  It  should  be 
conducted  to  a  level  of  detail  necessary  to 
demonstrate  compliance  with  applicable 
requirements  and  should  follow  standard 
qualitative  analysis  procedures. 
Assumptions,  operating  conditions 
considered,  failures  considered,  cause  and 
effect  relationships,  how  failures  are  detected 
by  the  crew,  alternatives  available  to  the 
crew,  and  possible  design  verification  tests 
necessary  should  be  included.  Questions 
regarding  failure  analysis  should  be  referred 
to  the  Marine  Safety  Center  at  an  early  stage 
of  design. 

§62.20-5    S«H-c«rtmcation. 

(a)  The  designer  or  manufacturer  of  an 
automated  system  shall  certify  to  the 
Coast  Guard,  in  writing,  that  the 
automation  is  designed  to  meet  the 
environmental  design  standards  of 
§  62.25-30.  Plan  review,  shipboard 
testing,  or  independent  testing  to  these 
standards  is  not  required. 

Note. — Self-certification  should  normally 
accompany  plan  submittal. 

Subpart  62.25— General  Requirements 
for  AH  Automated  Vital  Systems 

§62.25-1    GmwaL 

(a)  Vital  systems  that  are 
automatically  or  remotely  controlled 
must  be  provided  with — 

(1)  An  effective  primary  control 
system: 
(2}  A  manual  alternate  control  system; 

(3)  A  safety  control  system,  if  required 
by  §62.25-15: 

(4)  Instrumentation  to  monitor  system 
parameters  necessary  for  the  safe  and 
effective  operation  of  the  system;  and 

(5)  An  alarm  system  if 
instrumentation  is  not  continuously 
monitored  or  is  inappropriate  for 
detection  of  a  failure  or  unsafe  i 
condition.  I 

(b)  Automation  systems  or 
subsystems  that  control  or  monitor  more 
than  one  safety  control,  interlock,  or 


operating  sequence  must  perform  aU 
assigned  tasks  continuously,  i.e.,  the 
detection  of  unsafe  conditions  must  not 
prevent  control  or  monitoring  of  other 
.conditions. 

(c)  Vital  control  and  alarm  system 
consoles  and  similar  enclosures  that  rely 
upon  forced  cooling  for  proper  system 
operation  must  meet  section  41.23.2  of 
the  American  Bureau  of  Shipping's 
"Rules  for  Building  and  Classing  Steel 
Vessels." 

§62.25-5    AN  control  systems. 

(a)  Controls  for  engines  and  turbines 
equipped  with  jacking  or  turning  gear 
must  meet  section  41.21.4  of  the 
American  Bureau  of  Shipping's  "Rules 
for  Building  and  Classing  Steel  Vessels." 

(b)  Automatic  control  systems  must  be 
stable  over  the  entire  range  of  normal 
operation. 

(c)  Inadvertent  grounding  of  an 
electrical  or  electronic  safety  control 
system  must  not  cause  safety  control 
operation  or  safety  control  bypassing. 

§62.25-10    Manual  attsmate  control 
systems. 

(a)  Manual  alternate  control  systems 
must — 

(1)  Be  operable  in  an  emergency  and 
after  a  remote  or  automatic  primary 
control  system  failure: 

(2)  Be  suitable  for  manual  control  for 
prolonged  periods: 

(3)  Be  readily  accessible  and  operable; 
and 

(4)  Include  means  to  override 
automatic  controls  and  interlocks,  as 
applicable. 

(b)  Permanent  communications  must 
be  provided  between  primary  remote 
control  locations  and  manual  alternate 
control  locations  if  operator  attendance 
is  necessary  to  maintain  safe  alternate 
control. 

Note. — ^Typically,  this  includes  main  boiler 
fronts  and  local  propulsion  control. 

§62.25-15    Safsty  control  systems. 

(a)  Minimum  safety  trip  controls 
required  for  specific  types  of  automated 
vital  systems  are  listed  in  Table  62.35- 
50. 

Note. — Safety  control  systems  include 
automatic  and  manual  safety  trip  controls 
and  automatic  safety  limit  controls. 

(b)  Safety  trip  controls  must  not 
operate  as  a  result  of  failure  of  the 
normal  electrical  power  source  unless  it 
is  determined  to  be  the  failsafe  state. 

(c)  Automatic  operation  of  a  safety 
control  must  be  alarmed  in  the 
machinery  spaces  and  at  the  cognizant 
remote  control  location. 

(d)  Local  manual  safety  trip  controls 
must  be  provided  for  all  main  boilers, 


turbines,  and  internal  combustion 
engines. 

(e)  Automatic  safety  trip  control 
systems  must — 

(1)  Be  provided  where  there  is  an 
immediate  danger  that  a  failure  will 
result  in  serious  damage,  complete 
breakdown,  fire,  or  explosion: 

(2)  Require  manual  reset  prior  to 
renewed  operation  of  the  equipment: 
and 

(3)  Not  be  provided  if  safety  limit 
controls  provide  a  safe  alternative  and 
trip  would  result  in  loss  of  propulsion. 

S  62.25-20    Instrumentation,  alarms,  and 
centralized  stationa. 

(a)  General.  Minimum  instrumentation 
and  alarms  required  for  speciflc  types  of 
automated  vital  systems  are  listed  in 
Table  62.35-50. 

(b)  Instrumentation  Location.  [1] 
Manual  control  locations,  including 
remote  manual  control  and  manual 
alternate  control,  must  be  provided  with 
the  instrumentation  necessary  for  safe 
operation  from  that  location. 

Note. — ^Typically,  instrumentation  includes 
means  to  monitor  the  output  of  the  monitored 
system. 

(2)  Systems  with  remote 
instrumentation  must  have  provisions 
for  the  installation  of  instnunentation  at 
the  monitored  system  equipment. 

(3)  The  status  of  automatically  or 
remotely  controlled  vital  auxiliaries, 
power  sources,  switches,  and  valves 
must  be  visually  indicated  in  the 
macliinery  spaces  or  the  cognizant 
remote  control  location,  as  applicable. 

Note. — Status  indicators  include  run, 
standby,  off,  open,  closed,  tripped,  and  on,  as 
applicable.  Status  indicators  at  remote 
control  locations  other  than  the  ECC  if 
provided,  may  be  summarized.  Equipment 
normally  provided  with  status  indicators  are 
addressed  in  Table  62.35-50  and  Subparts 
58.01,  56.50.  and  112.45. 

(4]  Sequential  interlocks  provided  in 
control  systems  to  ensure  safe 
operation,  such  as  boiler  programing 
control  or  reversing  of  propulsion 
diesels,  must  have  summary  indicators 
in  the  machinery  spaces  and  at  the 
cognizant  control  location  to  show  if  the 
interlocks  are  satisfied. 

(5)  Instrumentation  listed  in  Table 
62.35-50  must  be  of  the  continuous 
display  type  or  the  demand  display  type. 
Displays  must  be  in  the  ECC  or  in  the 
machinery  spaces  if  an  ECC  is  not 
provided. 

(c)  Instrumentation  details.  Demand 
instnunentation  displays  must  be  clearly 
readable  and  immediately  available  to 
the  operator. 

(c)  Alarms.  (1)  All  alarms  must  clearly 
distinguish  among'- 


(i)  NonaaL  aiann,  and  acknowledged 
alarm  rwriitinnr  and 

[ii)  Fire,  general  alum.  COt/halon, 
Vital  ini',yiii'iy.  flooding,  engiiieers' 
assistaace-neaded.  and  noD-Tital 
alarms. 

(2)  Required  alams  in  faigfa  ambient 
noise  aieaa  aaat  be  eupfileaiented  by 
visual  means,  such  as  wilatiin;  beacons, 
that  are  visiMe  throughout  these  areas. 
Red  beacons  nnnt'Onisr  be  used  far 
general  or  fiie  alarm  poqioees. 

(3J  Ankmaatic  tranaier  to  reqtiired 
backq>  or  fedaadant  systems  or  power 
sources  amst  be  alamed  in  the 
machiiieiy  spaces. 

(4)  Floodiiig  safety,  fire,  loss  of  power, 
and  engineers'  assistance-needed 
alarms  extended  from  the  machinery 
spaces  to  a  remote  location  must  not 
have  a  duty  uewmimiber  selector. 

Note. — Other  alarms  may  be  provided  with 
■udi  a  selector,  provided  then  is  no  off 
positioa 

(5)  Automation  alarms  must  be 
separate  and  independent  of  the 
following; 

(i)  Tlie  fire  detection  and  alarm 
systems, 
(ii)  The  general  alarm, 
(iii)  COj/halon  release  alarms. 

(6)  Failure  of  an  automatic  control, 
remote  control,  or  alarm  system  must  be 
immediately  alarmed  in  die  machinery 
spaces  and  at  the  ECC,  if  provixied. 

(e)  Alarm  details.  (1)  All  alarms 
must — 

(i)  Have  a  raanoal  adoiowledgement 
device  (No  odier  aaeans  to  reduce  or 
eliminate  the  annunciated  signal  may  be 
provided  except  dimmers  described  in 
paragraph  {g)(2)  of  this  section); 

(ii)  Be  continuoasly  powered; 

(iii)  Be  provided  widi  a  means  to  test 
audible  aiid  visual  annunciators; 

(iv)  Provide  for  normal  equipment 
starting  and  operating  transients  and 
vessel  motions,  as  applicable,  without 
actuating  the  alarm; 

(v)  Be  able  to  simultaneously  indicate 
more  than  one  alann  condition,  as 
applicable;  i 

(vi)  Visually  annunciate  until  the 
alarm  is  numnrily  acknowledged  and 
the  alarm  condition  is  cleared; 

(vii)  Amfibly  ammnciate  until 
manually  acknowledged; 

(viii)  Not  prevent  annunciation  of 
subsequent  alarms  because  of  previous 
alarm  acknowledgement;  and 

(ix)  Automatically  reset  to  the  normal 
bperating  oomfition  only  after  the  alarm 
has  been  manually  acknowledged  and 
the  alarm  condition  is  cleared. 

(2)  Visual  alanoae  mast  initially 
indicate  the  equipment  or  system 
malfunctioQ  without  operator 
interventioii. 


(3)  IVweu  fuhue  alaims  must  monitor 
on  the  load  side  of  the  hst  supply 
protective  device. 

(f)  Summarised  artd  grouped  alanns. 
Visual  alarms  at  a  control  location  diat 
are  summarized  or  grouped  by  function, 
system,  or  item  of  equipment  must — 

(1)  Be  sufRcienUy  specific  to  allow 
any  necessary  action  to  be  taken;  and 

(2)  Have  a  display  at  the  equipment  or 
an  appropriate  control  location  to 
identify  the  specific  alarm  condition  or 
location. 

(g)  Central  controUocations.  (1) 
Central  control  locations  must — 

(i)  Be  arranged  to  aQow  die  operator 
to  safely  and  efficiently  communicate, 
control  and  mocitor  the  vital  systems 
under  nonnal  and  emergency  conditions, 
with  a  minimuni  of  operator  coofiision 
and  distractioD; 
(ii)  Be  on  a  single  deck  level;  and 
(iii)  Co-locate  control  devices  and 
instrumentation  to  allow  visual 
assessment  of  system  response  to 
control  input 

(2)  Visual  alanns  and  instruments  on 
the  navigating  hiidge  must  not  interfere 
with  the  crew's  vision.  Dimmers  must 
not  ehndimte  visual  indications. 

(3)  Alarms  and  instnunentation  at  the 
main  navigating  bridge  control  location 
must  be  limited  to  those  that  require  the 
attention  or  action  of  die  officer  on 
watch,  are  required  by  this  chapter,  or 
that  would  resah  in  increased  safety. 


§  62j2^J0    EiwtfOfwneataR  eeel0n 


§62^5-25 
devices. 


Pragrsmaiale  ^sterns  snd 


(a)  programable  control  or  alarm 
system  logic  must  not  be  altered  after 
Etesign  Verification  testing  without  the 
approval  of  the  cognizant  Officer  in 
Charge,  Marine  Inspection  (OCMI).  (See 
subpart  6140  of  this  subchapter.  Design 
Verification  Tests).  Safety  control  w 
automatic  alarm  systems  must  be 
provided  with  means,  acceptable  to  the 
cognizant  OCMI.  to  make  sure  setpoints 
remain  widiin  the  safe  operating  range 
of  the  equipnaenL 

(b)  Operatiag  programs  for 
microprocessor-based  or  computer- 
based  vital  control,  alarm,  and 
moniiodng  systeon  most  be  stored  in 
non-volatile  memory  and  automatically 
operate  on  sspply  power  resumption. 

(c)  If  a  microprocessor-based  or 
computer-based  system  serves  both 
vital  and  non-vital  systems,  hardware 
and  softarare  priorities  must  favor  the 
vital  systems. 

(d)  At  least  one  copy  of  all  required 
manuals,  records,  and  instructions  for 
automatic  or  remote  control  or 
monitoring  8y«t)>in<i  required  to  be 
abroad  the  vessel  must  not  be  stored  in 
electronic  or  ma^ietic  memory. 


(a)  An  automation  must  be  suitable 
for  the  marine  enviroiunent  and  must  be 
designed  and  constructed  to  operate 
intlefinitely  under  ttie  folltnving 
conditions: 

(1)  Ship  motion  and  vibration 
described  in  Section  41.37  of  die 
American  Bureau  of  Shipping's  "Rides 
for  Building  and  Classing  Steel  Vessels." 

Note. — ^Indiaatioii  requirements  for  fire 
and  flooding  safety  systenu  ai«  deachbad  in 
§  112X)5-5tcJ  of  this  chapter. 

(2)  Ambient  air  temperatiu«s 
described  in  Section  41.29.1  and  41.29.2 
of  the  American  Bureau  of  Shipping's 
"Rules  for  Boiiding  and  Classing  Steel 
Vessels." 

(3)  Electrical  voltage  and  frequency 
tolerances  described  in  Section  41.29.3 
of  the  American  Bureau  of  Shipping's 
"Rules  for  Bimding  and  Classing  Steel 
Vessels." 

(4)  Relative  humidity  of  0  to  95%  at 
45  'C, 

(5)  Hydraulic  and  pneumatic  pressure 
variations  described  in  Section  41.39.3e 
of  the  American  Bureau  of  Shipping's 
"Rules  for  Building  and  Classing  Steel 
Vessels." 

Note. — Considerations  shoHkl  indude 
normal  dynamic  oooditioBS  tliat  might  exceed 
these  values,  such  as  switching,  valve 
closure,  power  supply  traasfer,  starting,  and 
shutdown. 

(b)  Low  voltage  electronics  must  be 
designed  with  due  consideration  for 
static  discharge,  electromagnetic 
interference,  voltage  transients,  fungal 
growth,  and  contact  corrosion. 

Subp«rf2.30    neWiblllty  and  Safety 
Cfllerta,  All  Automated  VKsl  Systems 

§62.30-1    FaHsafe. 

(a)  The  foilsafe  state  must  be 
evaluated  for  each  subsystem,  system, 
or  vessel  to  determine  the  least  critical 
consequoioe. 

(b)  All  automatic  control,  remote 
control,  safety  control,  and  alaim 
systems  must  be  failsafe. 

§62.30-5    Independence. 

(a)  Single  non-concurrent  failures  in 
control,  alarm,  or  instrumentation 
systems,  and  their  logical  consequences, 
must  not  prevent  sustained  or  restored 
operation  of  any  vital  system  or 
systems. 

(b)(1)  Except  as  provided  in 
paragraphs  (b)(2)  and  (b)(3)  of  diis 
section,  primary  control,  alternate 
control,  safety  control,  and  alarm  and 
instrumentation  sjrstems  for  any  vital 
system  must  be  independent  of  each 
other. 
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(b)(2)  Independent  sensors  are  not 
required  except  that  sensors  for  primary 
speed,  pitch,  or  direction  of  rotation 
control  in  closed  loop  propulsion  control 
systems  must  be  independent  and 
physically  separate  from  required  safety 
control,  alann,  or  instrumentation 
sensors.  , 

(b)(3)  The  safety  trip  control  of      I 
S  62.35— 5(b)(2)  must  be  independent 
and  physically  separate  from  all  other 
systems. 

(c)  Two  independent  sources  of  power 
must  be  provided  for  all  primary  control, 
safety  control,  instrumentation  and 
alarm  systems.  Failure  of  the  normal 
source  of  power  must  actuate  an  alarm 
in  the  machinery  spaces.  One  source 
must  be  from  the  emergency  power  i 
source  (see  part  112  of  this  chapter,  ' 
Emergency  Lighting  and  Power  Systems] 
imless  one  of  the  sources  is — 

(1)  Derived  from  the  power  supply  of 
the  system  being  controlled  or  j 
monitored;  I 

(2)  A  power  take-off  of  that  system;  of 

(3)  An  independent  power  source  i 
equivalent  to  the  emergency  power 
source. 

§62.30-10    iMting. 

(a)  Automated  vital  systems  must  be 
tested  in  accordance  with  subpart  61.40 
of  this  chapter. 

(b)  On-line  built-in  test  equipment 
must  not  lock  out  or  override  safety  trip 
control  systems.  This  equipment  must 
indicate  when  it  is  active. 

SubfMirt  62.35— Requirements  for 
Specific  Typee  of  Automated  Vital 
Systems 

§82.35-1    GwMral. 

(a)  Minimum  instrumentation,  alarms, 
and  safety  controls  required  for  specific 
types  of  automated  vital  systems  are 
listed  in  Table  62.35-^. 

(b)  Automatic  propulsion  systems, 
automated  electric  power  management 
systems,  and  all  associated  subsystems 
and  equipment  must  be  capable  of 
meeting  load  demands  from  standby  to 
full  system  rated  load,  under  steady 
state  and  maneuvering  conditions, 
without  need  for  manual  adjustment  or 
manipulation. 

§  62.35-5    Remote  propulsion  control 
systmna. 

(a)  Manual  propulsion  control.  All 
vessels  having  remote  propulsion 
control  from  the  navigating  bridge,  an 
ECC  or  maneuvering  platform,  or 
elsewhere  must  have  a  manual  alternate 
propulsion  control  located  at  the 
equipment. 

Note. — Separate  local  control  locations 
may  l>e  provided  for  each  independent 
propeller. 


(b)  Centralized propukion  control 
equipment  Navigating  bridge,  ECCr'* 
maneuvering  platform,  and  manual 
alternate  control  locations  must 
include — 

(1)  Control  of  the  speed  and  direction 
of  thrust  for  each  independent  propeller 
controlled; 

(2)  A  guarded  manually  actuated 
safety  trip  control  (which  stops  the 
propelling  machinery)  for  each 
independent  propeller  controlled; 

(3)  Shaft  speed  and  thrust  direction 
indicators  for  each  independent 
propeller  controlled; 

(4)  The  means  to  pass  propulsion 
orders  required  by  §  113.30-5  and 

S  113.35-3  of  this  chapter;  and 

(5)  The  means  required  by  paragraph 
(e)  of  this  section  to  achieve  control 
location  transfer  and  independence. 

(c)  Main  navigating  bridge  propulsion 
control.  (1)  Navigating  bridge  remote 
propulsion  control  must  be  performed  by 
a  single  control  device  for  each 
independent  propeller.  Control  must 
include  automatic  performance  of  all 
associated  services,  and  must  not  permit 
rate  of  movement  of  the  control  device 
to  overload  the  propulsion  machinery. 

(2)  On  vessels  propelled  by  steam 
turbines,  the  navigation  bridge  primary 
control  system  must  include  safety  limit 
controls  for  high  and  low  boiler  water 
levels  and  low  steam  pressure. 
Actuation  of  these  limits  must  be 
alarmed  on  the  navigating  bridge  and  at 
the  maneuvering  platform  or  ECC. 

(3)  On  vessels  propelled  by  internal 
combustion  engines,  an  alarm  must 
annunciate  on  the  navigating  bridge  and 
at  the  maneuvering  platform  or  ECC.  if 
provided,  to  indicate  starting  capability 
less  then  50%  of  that  required  by 

S  62.35-35(a).  If  the  primary  remote 
control  system  provides  automatic 
starting,  the  number  of  automatic 
consecutive  attempts  that  fail  to  produce 
a  start  must  be  hmited  to  reserve  50%  of 
the  required  starting  capability. 

(d)  Control  location  transfer.  Control 
location  transfer  must  meet  Sections 
41.19.3  and  41.19.4  of  the  American 
Bureau  of  Shipping's  "Rules  for  Building 
and  Classing  Steel  Vessels."  Manual 
alternate  propulsion  control  locations 
must  be  capable  of  overriding  and 
operating  independent  of  all  remote  and 
automatic  control  locations. 

(e)  Control  system  details.  (1)  Each 
operator  control  device  must  have  a 
detent  at  the  zero  thrust  position. 

(2)  Propulsion  machinery  automatic 
safety  trip  control  operation  must  only 
occur  when  continued  operation  could 
result  in  serious  damage,  complete 
breakdown,  or  explosion  of  the 
equipment.  Other  than  the  overrides 
mentioned  in  S  62.25-10(a](4)  and 


temporary  overrides  located  at  the  main 
navigating  bridge  control  location, 
overrides  of  these  safety  trip  controls 
are  prohibited.  Operation  of  permitted 
overrides  must  be  alarmed  at  the 
navigating  bridge  and  at  the 
maneuvering  platform  or  ECC.  as 
applicable,  and  must  be  guarded  against 
inadvertent  operation. 

(3)  Remote  propulsion  control  systems 
must  be  failsafe  by  maintaining  the 
preset  (as  is)  speed  and  direction  of 
thrust  until  local  manual  or  alternate 
manual  control  is  in  operation,  or  the 
manual  safety  trip  control  operates. 
Failure  must  activate  alarms  on  the 
navigating  bridge  and  in  the  machinery 
spaces. 

§62.35-10    Flooding  sirfety. 

(a)  Automatic  bilge  pumps  must — 

(1)  Be  provided  with  bilge  high  level 
alarms  that  annunciate  in  the  machinery 
spaces  and  at  a  manned  control  location 
and  are  independent  of  the  pump 
controls; 

(2)  Be  monitored  to  detect  excessive 
operation  in  a  specified  time  period;  and 

(3)  Meet  all  appUcable  pollution 
control  requirements. 

(b)  Remote  controls  for  flooding  safety 
equipment  must  remain  functional  under 
flooding  conditions  to  the  extent 
required  for  the  associated  equipment 
by  §  56.50-50  and  S  56.50-95  of  this 
chapter. 

(c)  Remote  bilge  level  sensors,  where 
provided,  must  be  located  to  detect 
flooding  at  an  early  stage  and  to  provide 
redundant  coverage. 

§62.35-15    Fire  safety. 

(a)  All  required  fire  pump  remote 
control  locations  must  include  the 
controls  necessary  to  charge  the 
firemain  and — 

(1)  A  firemain  pressure  indicator  or 

(2)  A  firemain  low  pressure  alarm. 

§62^5-20    OH-flred main boHers. 

(a)  General.  (1)  All  main  boilers, 
regardless  of  intended  mode  of 
operation,  must  be  provided  with  the 
automatic  safety  trip  confrol  system(s) 
of  paragraphs  (h)(1).  (h)(2)(i),  (h)(2)  (u). 
and  (i)  of  this  section  to  prevent  unsafe 
conditions  after  light  off. 

(2)  Manual  alternate  control  of  boilers 
must  be  located  at  the  boiler  front. 

(3)  A  fully  automatic  main  boiler  must 
include — 

(i)  Automatic  combustion  control; 

(ii)  Programing  control; 

(iii)  Automatic  feedwater  control; 

(iv)  Safety  controls;  and 

(v)  An  alarm  system. 

(4)  Following  system  line-up  and 
starting  of  auxiliaries,  fully  automatic 


main  boilers  must  only  require  the 
operator  to  initiate  the  following 
sequences: 

(i)  Boiler  pre-pui:ge. 

(ii)  Trial  for  ignition  of  burners 
subsequent  to  successful  initial  burner 
ii^t-off. 

(iii)  Normal  shutdown. 

(iv)  Manual  safety  trip  control 
operation. 

(v)  Adjustment  of  primary  control 
setpoints. 

(5)  All  requirements  for  programing 
control  subsystems  and  safety  control 
systems  must  be  met  when  a  boiler — 

(i)  Automatically  sequences  burners; 
(ii)  Is  operated  from  a  location  remote 
from  the  boiler  front;  or 
(iii)  Is  fully  automatic. 

(6)  Where  light  oil  pilots  are  used,  the 
programing  control  and  burner  safety 
trip  controls  must  be  provided  for  the 
light  oil  system.  Trial  for  ignition  must 
not  exceed  15  seconds  and  the  main 
burner  trial  for  ignition  must  not  proceed 
until  the  pilot  flame  is  proven. 

'  Note:  Light  oil  is  defined  in  §  63.05-7S(a)  of 
this  chapter. 

(b)  Feedwater  control.  Automatic 
feedwater  control  subsystems  must 
sense,  at  a  minimum,  boiler  water  level 
and  steam  flow. 

(c)  Combustion  control.  Automatic 
combustion  control  subsystems  must 
provide — 

(1)  An  afr/fuel  ratio  which  ensures 
complete  combustion  and  stable  flame 
with  the  fuel  in  use.  under  light  off, 
steady  state,  and  transient  conditions; 
and 

(2)  Stable  boiler  steam  pressure  and 
outiet  temperatures  under  steady  state 
and  transient  load  conditions;  and 

(3)  A  low  fire  interlock  to  prevent  high 
firing  rates  and  superiiedter  damage 
during  boiler  warm  up. 

(d)  Primming  control  The 
programing  control  must  provide  a 
programed  sequence  of  interlocks  for  the 
safe  ignition  and  normal  shutdown  of 
the  boiler  burners.  The  programing 
control  must  prevent  ignition  if  unsafe 
conditions  exist  and  must  include  die 
following  minimum  sequence  of  events 
and  interlocks: 

(1)  Prepurge.  Boilers  must  undergo  a 
continuous  purge  of  the  combustion 
chamber  and  convecting  spaces  to  make 
sure  of  a  minimum  of  5  changes  of  air. 
The  purge  must  not  be  less  than  15 
seconds  in  duration,  and  must  occur 
immediately  prior  to  the  trial  for  ignition 
of  the  initial  burner  of  a  boiler.  All 
registers  and  dampers  must  be  open  and 


an  air  flow  of  at  least  25  percent  of  the 
full  load  volumetric  air  flow  must  be 
proven  before  the  purge  period 
commences.  The  prepurge  must  be 
complete  before  trial  for  ignition  of  the 
initial  burner. 

Note:  A  pre-purge  is  not  required 
immediately  after  a  complete  post-purge. 

(2)  Trial  for  ignition  and  igtiition.  (i) 
Only  one  burner  per  boiler  is  to  be  in 
trial  for  ignition  at  any  time. 

(ii)  Total  boUer  air  flow  during  light 
off  must  be  sufficient  to  prevent 
pocketing  and  explosive  accumulations 
of  combustible  gases. 

(iii)  The  burner  igniter  must  be  in 
position  and  proven  energized  before 
admission  of  fuel  to  the  boiler.  The 
igniter  must  remain  energized  until  the 
burner  flame  is  established  and  stable, 
or  until  the  trial  for  ignition  period  ends. 

(iv)  The  trial  for  ignition  period  must 
be  as  short  as  practical  for  the  specific 
installation,  but  must  not  exceed  15 
seconds. 

(v)  Failure  of  the  burner  to  ignite 
during  a  trial  for  ignition  must 
automatically  actuate  the  burner  safety 
trip  controls. 

(3)  Post-purge,  (i)  Immediately  after 
normal  shutdown  of  the  boiler,  an 
automatic  purge  of  the  boiler  equal  to 
the  volume  and  duration  of  the  prepurge 
must  occur. 

(ii)  Following  boiler  safety  trip  control 
operation,  the  air  flow  to  the  boiler  must 
not  automatically  increase.  Post  purge  in 
such  cases  must  be  under  manual 
control. 

(e)  Burner  fuel  oil  valves.  Each  burner 
must  be  provided  with  a  valve  that  is — 

(1)  Automatically  closed  by  the  burner 
or  boiler  safety  trip  control  system;  and 

(2)  Operated  by  the  programming 
control  or  combustion  control 
subsystems,  as  appHcable. 

(f)  Master  fuel  oil  valves.  Each  boiler 
must  be  provided  with  a  master  fuel  oil 
valve  to  stop  fuel  to  the  boiler 
automatically  upon  actuation  by  the 
boiler  safety  trip  control  system. 

(g)  Valve  closure  time.  The  valves 
described  in  paragraphs  (e)  and  (f)  of 
this  section  must  close  within  4  seconds 
of  automatic  detection  of  unsafe  trip 
conditions. 

(h)  Burner  safety  trip  control  system. 
(1)  Each  burner  must  be  provided  with 
at  least  one  flame  detector. 

(2)  The  burner  valve  must 
automatically  close  when — 

(i)  Loss  of  burner  flame  occurs; 

(ii)  Actuated  by  the  boiler  safety  trip 
control  system; 


(iii)  The  burner  is  not  properly  seated 
or  in  place;  or 

(iv)  Trial  for  ignition  fails,  if  a 
programing  control  is  provided. 

(i)  Boiler  safety  trip  control  system. 
(1)  Bach  boiler  must  be  provided  with  a 
safety  trip  control  system  that 
automatically  closes  the  master  and  all 
burner  fuel  oil  valves  upon — 

(i)  Boiler  low-low  water  level; 

(ii)  Inadequate  boiler  air  flow  to 
support  complete  combustion; 

(iii)  Loss  of  boiler  control  power 

(iv)  Manual  safety  trip  operation;  or 

(v)  Loss  of  flame  at  aU  burners. 

(2)  The  low-low  water  level  safety  trip 
control  must  account  for  normal  vessel 
motions  and  operating  transients. 

§  62.35-35    Internal  comtwstlon  engine 
starting  systems. 

(a)  The  starting  system  for  propulsion 
engines  and  ship  service  generator 
prime  movers  required  to  automatically 
start  must  meet  Sections  34.23.3, 34.37Z 
and  34.39  of  the  American  Bureau  of 
Shipping's  "Rules  for  Building  and 
Classing  Steel  Vessels,"  except  the 
sections  referenced  therein. 

§62.35-40    Fuel  systems. 

(a)  Level  alarms.  Where  high  or  low 
fuel  tank  level  alarms  are  required,  they 
must  be  located  to  allow  the  operator 
adequate  time  to  prevent  an  unsafe 
condition. 

(b)  Coal  fuels.  (1)  Controls  and 
instrumentation  for  coal  systems  require 
special  consideration  by  the 
Commandant  (G-MTH). 

(2)  Interlocks  must  be  provided  to 
ensure  a  safe  fransfer  of  machinery 
operation  from  one  fuel  to  another. 

(c)  Automatic  fuel  heating.  Automatic 
fuel  heating  arrangements  must  meet 
Section  41.78.1  of  the  American  Bureau 
of  Shipping's  "Rules  for  Building  and 
Classing  Steel  Vessels." 

(d)  Overflow  prevention.  Fuel  oil  day 
tanks,  settlers,  and  similar  fuel  oil 
service  tanks  that  are  filled 
automatically  or  by  remote  control  must 
be  provided  with  a  high  level  alarm  that 
aimunciates  in  the  machinery  spaces 
and  either  an  automatic  safety  trip 
control  or  an  overflow  arrangement. 

§62.35-60    TatMiiated  monitoring  and 
safety  control  reouirements  for  specific 
systeme. 

(a)  The  minimum  instrumentation, 
alarms,  and  safety  controls  required  for 
specific  types  of  systems  are  listed  in 
Table  62.35-50. 
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Table  62.35-50— Minimum  System  Monitoring  and  Safety  Control  Requirements  for  Specific  Systems (') 


System 


(Propulsion) 
boiler. 


Servtoa 


<•>- 


Supply  casing  and 

BunwrliMM 

Bumar  aaatJnn 

Trial  for  ignition 

Conlral  powar ....«» 


Main 
(Propuiaion 
steam)  turtiina. 

Main  proputsiOH. 
diesei 

Main  propulsion, 
T9motm 
control. 


Main  propulsion, 

etectric 
Main  propiisian, 

shaltmg. 


Mam  propulsion, 
controllable 
prtchi 

Generators.. 


Bumari 

'OMr  lira  inSartock 

'  "^gram  control  intailocfc-. 


Auxiliary  boiler.. 

Gas  turbine 

EngKiesand 

turbines. 
Fuel  oil 


Bilge.. 


Machinery 
space  Cl_3 

W.T.  doors. 
Fire  detection . 
Fire  I 


General,  control 
and  alarm 
systerrw. 


Redundant 
auxikaiy. 


power  aypply. 


(') 


Auto  safety  trip  overrida 

Starting  pomr  « ™~._. 

liwdtiioii  in  contKt  _.___ 

Shalt  spead/dractioi>/pilch.. 

Oulcti  fluid 

(•) ~~ 


Stem  Use  oil  tank  level. 

Line  shall  bearing 

Hydraiic  oillZZ"! 


Sliip  service . 


Emergency 

Tutoganenlar- 


Diesal.. 


(•)- 


Jaddng/tuming  gear. 


<•) 

Reniata/aulB  « iaMl._ 

Hi.  press,  leifvage  level., 
Pump  remote  control ...«, 

Aanp  auto  eoMwl 

Level 


Mactaneiyapaoaa. 


Power  supply . 


Console  air  condJtionirtg.. 
BuHinleMi 


Safety  control . 


V) 


Statua« 


Siatus _ 

Availabia  tprai 

Open/dosed.. 
Status . 


Status.. 
(»). — 


(>)- 


Pressure  (MoMaga). 

Status 

<') 

Pressure  

(*) 


Temperature,  forced  lubrication . 

Pressure _ 

^essure _ 


Temperature.. 


Starting  pressure/ voltage.. 


<•)...... 

(■••)... 


Rurt. 


(•) 

Engaged. 

(•) 


Run.. 


Run. 

Open/dosed.. 


Measure 

Available  (pn 


Active ...».« 
iteHvatod... 

Sttitua 


■See  ABS  Table  41.1. 
'See  ABS  Table  41.1,  except  Shaft  RoNer. 
'  See  8 1 13.37  of  this  chapter. 
«Seesubpens  111.33  and  111.35  of  t»w 
*See  subparts  112.45  and  llZSOof  Ihie 


<M 


Fire.. 


Fa 

Failure.. 


<•)- 


(•) — 


HiglL. 

LOMf~ 


Trtppa*.. 
..._._..„ 


Trtp- 
<•> 


CxceitMO  operaHona.. 
HigN/locflion .............. 


Space  on  Mm. 


Falto 

Fwlura 


Activated.. 

Auiat 


Safety  oonbol 


Burner  auto  trip... 

do _..... 

*> 


do 

Manual  trip. 


Manual  trip., 


Manual  trip. 
do 


Umit. 


<•» 

<•) 

Marvjaitrip. 

D- - 

Manual  trip.. 


«•>- 


Aulo  tnp  or  ovsnlow  mtwiq^- 


/^jlotrip/limil.. 


•See  «111.12-1(c)  of  this  chapter. 
*Sae  1111.12-1  (b).  (c)  of  this  chapter. 
•  See  i  58. 1 0-1  S<g)  of  this  chapter. 
•See  ABS  Table  41.1,  "AddHional  Sendees." 


{»•) 


(*•» 


<••> 


r) 


C) 

I") 
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NotM  on  TaUe  62J5-50: 

1.  The  monitoring  and  controls  listed  in  this 
table  are  applicable  if  the  system  listed  is 
provided  or  required.  References  to  ABS 
Table  41.1  apply  to  the  "Operation." 
"Display,"  "Alarm,"  and  "Notes"  1  through 
12,  except  the  reference  to  ACCU  in  Note  11. 

2.  Safety  limit  controls  must  be  provided  in 
navigating  bridge  primary  propulsion  control 
systems.  See  5  62.35-5(c). 

'  3.  Safety  trip  controls  and  alarms  must  be 
provided  for  all  main  boilers,  regardless  of 
mode  of  operation.  See  S  62.35-20(a]. 

4.  Loss  of  forced  lubrication  safety  trip 
controls  must  be  provided,  as  applicable. 

5.  Override  of  overspeed  and  loss  of  forced 
lubrication  pressure  safety  trip  controls  must 
not  be  provided.  See  §  a2.35-5(e){2). 

8.  Transfer  interlocks  must  be  provided. 

7.  Semiconductor  controlled  rectifiers  must 
have  current  limit  controls. 

8.  Interiocks  must  be  provided.  See  {  62.25- 
5(a). 

9.  See  subparts  113.ia  191J00Z,  and  fire 
protection  requirements  of  the  apphcable 
subchapters.  The  uae  of  thermal  detectors 
alone  is  subject  to  special  consideration  by 
the  Commandant  (G-MTH).  Flame  detectors 
may  only  be  used  in  conjunction  with  smoke 
or  heat  detectors. 

10.  See  S  62.50-20(b)(l). 

11.  Alarms  and  controls  must  be  failsafe. 
See]  82.30-1. 

12.  Vital  auxiliary  boilers  only.  Also  see 
Part  63. 

Subpart  62.50— Automated  Self- 
propelled  Vessel  Manning 


§62.50-1 

(a)  Where  automated  systems  are 
provided  to  replace  specific  persomiel  in 
the  control  and  observation  of  the 
Engineering  plant  and  spaces,  or  reduce 
overall  crew  requirements,  the 
arrangements  must  make  sure  that 
under  all  sailing  conditions,  including 
maneuvering,  the  safety  of  the  vessel  is 
equal  to  that  of  the  same  vessel  with  the 
entire  plant  under  fully  attended  direct 
manual  supervision. 

(b)  Coast  Guard  acceptance  of 
automated  systems  to  replace  specific 
perswmel  or  to  reduce  overall  crew 
requirements  is  predicated  upon — 

(1)  The  capabilities  of  the  automated 
systems; 

(2)  The  combination  of  the  personnel, 
equipment,  and  systems  necessary  to 
ensure  the  safety  of  the  vessel, 
personnel,  and  environment  in  all  sailing 
conditions,  including  maneuvering; 

(3)  The  ability  of  the  crew  to  perform 
all  operational  evolutions,  including 
emergencies  such  as  fire  or  control  or 
monitoring  system  failure; 

(4)  A  planned  maintenance  program 
including  routine  maintenance, 


inspection,  and  testing  to  ensure  the 
continued  safe  operation  of  the  vessel; 
and 

(5)  The  automated  system's 
demonstrated  reliability  during  an  initial 
trial  period,  and  its  continuing 
reliability. 

Note:  The  cognizant  Officer  in  Charge, 
Marine  Inspection,  (OCMI)  also  determines 
the  need  for  more  or  less  equipment 
depending  on  the  vessel  characteristics, 
route,  or  trade. 

(c)  Equipment  provided  to  replace 
specific  persoimel  or  to  reduce  overall 
crew  requirements  that  proves  luisafe  or 
unreUable  in  the  judgment  of  the 
cognizant  Officer  in  Charge.  Marine 
Inspection,  must  be  immediately 
replaced  or  repaired  or  vessel  manning 
will  be  modified  to  compensate  for  the 
equipment  inadequacy. 

§62.50-20    AdifltlonalrsqiilrsnMntsfor 
minlmtahr  sttsndsd  fnactthwry  plants. 

Note:  Minimally  attended  machinery  plants 
include  vessel  machinery  plants  and  spaces 
that  are  automated,  but  not  to  a  degree  where 
the  plant  could  be  left  unattended.  Emphasis 
is  placed  on  the  centralized  remote  control 
and  monitoring  of  the  machinery  plant  and 
machinery  spaces. 

(a)  General.  (1)  Navigating  bridge 
propulsion  control  must  be  provided. 

(2)  An  ECC  must  be  provided  and 
must  include  the  automatic  and  remote 
control  and  monitoring  systems 
necessary  to  limit  the  operator's  activity 
to  monitoring  the  plant,  initiating 
programed  control  system  sequences, 
and  taking  appropriate  action  in  an 
emergency. 

(3]  The  ECC  must  include  control  and 
monitoring  of  all  vital  engineering 
systems,  including — 

(i)  The  propulsion  plant  and  its 
auxiliaries; 

(ii)  Electrical  power  generation  and 
distribution; 

(iii)  Machinery  space  fire  detection, 
alarm,  and  extinguishing  systems;  and 

(iv)  Machinery  space  flooding  safety 
systems. 

(4)  ECC  control  of  vital  systems  must 
include  the  ability  to  place  required 
standby  systems,  auxiliaries,  and  power 
sources  in  operation,  unless  automatic 
transfer  is  provided,  and  to  shut  down 
such  equipment  when  necessary. 

Note:  ECC  remote  control  need  not  include 
means  for  a  single  operator  to  bring  the  plant 
to  standby  from  a  cold  plant  or  dead  ship 
condition  or  controls  for  non-vital  systems  or 
equipment 


(b)  Alarms  and  instnimentation.  (1)  A 
personnel  alarm  must  be  provided  and 
must  anntmciate  on  the  bridge  if  not 
routinely  acknowledged  at  the  ECC  or  in 
the  madiinery  spaces. 

(2)  Continuous  or  demand 
instrumentation  displays  must  be 
provided  at  the  ECC  to  meet  the  system 
and  equipment  monitoring  requirements 
of  this  part  if  the  ECC  is  to  be 
continuously  attended.  If  the 
watchstander's  normal  activities  include 
maintenance,  a  roving  watch,  or  similar 
activities  in  the  machinery  spaces  but 
not  at  the  ECC,  both  alarms  and 
instrumentation  must  be  provided. 

(3)  All  required  audible  alarms  must 
anntmciate  throughout  the  ECC  and 
machinery  spaces. 

(c)  Fire  detection  and  alarms.  An 
approved  automatic  fire  detection  and 
alarm  system  must  be  provided  to 
monitor  all  machinery  spaces.  The 
system  must  activate  all  alarms  at  the 
ECC,  the  navigating  bridge,  and 
throughout  the  machinery  spaces  and 
engineers'  accommodations.  The  ECC 
and  bridge  alarms  must  visually  indicate 
which  machinery  space  is  on  fire,  as 
applicable. 

Note:  For  purposes  of  this  part,  the  specific 
location  of  fires  that  are  not  in  machniery 
spaces  need  not  be  indicated. 

(d)  Fire  pumps.  (1)  The  ECC  must 
include  control  of  the  main  machinery 
space  fire  pumps. 

(2)  Remote  control  of  a  required  fire 
pump  must  be  provided  from  the 
navigating  bridge.  Where  one  or  more 
fire  pumps  is  required  to  be  independent 
of  the  main  machinery  space,  at  least 
one  such  pump  must  be  controlled  from 
the  navigating  bridge. 

(e)  Flooding  safety.  (1)  Machinery 
space  bilges,  bilge  wells,  shaft  alley 
bilges,  and  other  minimally  attended 
locations  where  liquids  might 
accumulate  must  be  monitored  bom  the 
ECC  to  detect  flooding  angles  from 
vertical  of  up  to  15*  heel  and  5*  trim. 

(2)  ECC  must  include  the  controls 
necessary  to  bring  at  least  one  of  the 
bilge  pumps  required  by  subpart  56.50  of 
this  chapter  into  operation  to  coimter 
flooding  in  the  locations  listed  in 
paragraph  {e)(l). 

(3)  Where  watertight  doors  in 
subdivision  bulkheads  are  required  in 
the  machinery  spaces,  they  must  be 
Class  3  watertight  doors  and  must  be 
controllable  fix>m  the  ECC  and  the 
required  navigating  bridge  control 
location. 
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(4)  Controls  must  be  provided  to 
operate  the  sea  inlet  and  discharge 
valves  required  by  §  56.50-95(d]  of  this 
chapter  and  the  emergency  bilge  suction 
required  by  §  56.50-50(f).  These  controls 
must  be  arranged  to  allow  time  for 
operation  in  the  event  of  flooding  with 
the  vessel  in  the  fully  loaded  condition. 
Time  considerations  must  include 
detection,  crew  response,  and  control 
operation  time. 

(f)  Communications.  (1]  A  means  must 
be  provided  at  the  ECC  to  selectively 
summon  any  engineering  department 
member  from  the  engineering  i 
accommodations  to  the  ECC.             | 

(2}  The  voice  communications  system 
required  by  S  ll3.30-5(a)  of  this  chapter 
must  also  include  the  engineering      I 
officers'  accommodations.  ' 

(g)  Electrical  systems.  (1)  The  ECC 
must  include  the  controls  and 
instrumentation  necessary  to  place  the 
ship  service  and  propulsion  generators 
in  service  in  30  seconds. 

(2)  The  main  distribution  and         I 
propulsion  switchboards  and  generator 
controls  must  either  be  located  at  the 
ECC,  if  the  ECC  is  within  the  bounaries 
of  the  main  machinery  space,  or  the 
controls  and  instrumentation  required 
by  Part  111  of  this  chapter  must  be 
duplicated  at  the  ECC.  Controls  at  the 
switchboard  must  be  able  to  override 
those  at  the  ECC  if  separate.  Also  see 
S  111.12-ll(g)  and  S  111.30-l(a)(4) 
regarding  switchboard  location. 

(g)  Maintenance  program.  (1)  The 
vessel  must  have  a  planned 
maintenance  program  to  ensure 
continued  safe  operation  of  all  vital 
systems.  Program  content  and  detail  is 
optional,  but  must  include  maintenance 
and  repair  manuals  for  work  to  be 
accomplished  by  maintenance  personnel 
and  checkoff  lists  for  routine  inspection 
and  maintenance  procedures. 

(2)  The  planned  maintenance  program 
must  be  functioning  prior  to  the 
completion  of  the  evaluation  period  for 
reduced  manning  required  by  \  62.50- 
1(b)(5). 

(3)  Maintenance  and  repair  manuals 
must  include  details  as  to  what,  when, 
and  how  to  troubleshoot  repair  and  test 
the  installed  equipment  and  what  parts 
are  necessary  to  accomplish  the 
procedures.  Schematic  and  logic 
diagrams  required  by  S  62.20-1  of  this 
part  must  be  included  in  this 
docimientation.  Manuals  must  clearly 
delineate  information  that  is  not 
applicable  to  the  installed  equipment 

S62.50-30    AddMoralrwuilrwMntstar 


Nots.  Periodically  unattended  machinery 
plants  include  machinery  plants  and  spaces 
that  are  automated  to  the  degree  that  diey  are 


self-regulating  and  self-monitoring  and  could 
safely  be  left  periodically  unattended. 
Emphasis  is  placed  on  providing  systems  that 
act  automatically  until  the  crew  can  take 
action  in  the  event  of  a  failure  or  emergency. 
Requirements  are  in  addition  to  those  of  a 
minimally  attended  machinery  plant. 

(a)  General.  The  requirements  of  this 
section  must  be  met  in  addition  to  these 
of  9  62.50-20  of  this  part 

(b)  Automatic  transfer.  Redundant 
vital  auxiliaries  and  power  sources  must 
automatically  transfer  to  the  backup 
units  upon  failure  of  operating  units. 

(c)  Fuel  systems.  The  fuel  service  and 
treatment  system(s)  must  meet  Section 
41.77.1  of  the  American  Bureau  of 
Shipping's  "Rules  for  Building  and 
Classing  Steel  Vessels." 

(d)  Starting  systems.  Automatic  or 
remote  starting  system  receivers, 
accumulators,  and  batteries  must  be 
automatically  and  continuously  charged. 

(e)  Assistance-needed  alarm.  The 
engineer's  assistance-needed  alarm  (see 
subpart  113.27  of  this  chapter)  must 
annunciate  if — 

(1)  An  alarm  at  the  ECC  is  not 
acknowledged  in  the  period  of  time 
necessary  for  an  engineer  to  respond  at 
the  ECC  from  the  machinery  spaces  or 
engineers'  accommodations;  or 

(2)  An  ECC  alarm  system  normal 
power  supply  fails. 

(f)  Remote  alarms.  ECC  alarms  for 
vital  systems  that  require  the  immediate 
attention  of  the  bridge  watch  officer  for 
the  safe  navigation  of  the  vessel  must  be 
extended  to  the  bridge.  All  ECC  alarms 
required  by  this  part  must  be  extended 
to  the  engineers'  accommodations. 
Other  than  fire  or  flooding  alarms,  this 
may  be  accomplished  by  summarized 
visual  alarm  displays. 

(g)  ECC  alarms.  All  requirements  of 
this  part  for  system  or  equipment 
monitoring  must  be  met  by  providing 
both  displays  and  alarms  at  the  ECC. 

(h)  Fire  control  station.  A  control 
station  for  fire  protection  of  the 
machinery  spaces  must  be  provided 
outside  the  machinery  spaces.  At  least 
one  access  to  this  station  must  be 
independent  of  category  A  machinery 
spaces,  and  any  boundary  shared  with 
these  spaces  must  have  an  A-60  fire 
classification  as  defined  in  S  72.05  of 
this  chapter.  Except  where  such  an 
arrangement  is  not  possible,  control  and 
monitoring  cables  and  piping  for  the 
station  must  not  adjoin  or  penetrate  the 
boundaries  of  a  category  A  machinery 
space,  uptakes,  or  casings.  The  fire 
control  station  must  include — 

(1)  Annunciation  of  which  machinery 
space  is  on  fire; 

(2)  Control  of  a  fire  pump  required  by 
this  chapter  to  be  independent  of  the 
main  machinery  spaces; 


(3)  Controls  for  machinery  space  fixed 
gas  fire  extinguishing  systems; 

(4)  Control  of  oil  piping  positive 
shutoff  valves  located  in  the  machinery 
spaces  and  required  by  S  56.5O-60(d); 

(5)  Controls  for  machinery  space  fire 
door  holding  and  release  systems, 
skylights  and  similar  openings; 

(6)  The  remote  stopping  systems  for 
the  machinery  listed  in  S  111.103  of  this 
chapter;  and 

(7)  Voice  communications  with  the 
bridge. 

(i)  Oil  leakage.  Leakages  from  high 
pressure  fuel  oil  pipes  must  be  collected 
and  high  levels  must  be  alarmed  at  the 
ECC. 

(j)  Maintenance  program.  The 
maintenance  program  of  S  62.50-20(h) 
must  include  a  checkoff  Ust  to  make  sure 
that  routine  daily  maintenance  has  been 
performed,  fire  and  flooding  hazards 
have  been  minimized,  and  plant  status  is 
suitable  for  unattended  operation. 
Completion  of  this  checkoff  Ust  must  be 
logged  before  leaving  the  plant 
unattended. 

(k)  Continuity  of  electrical  power.  The 
electrical  plant  must  meet  Sections 
41.75.1  and  41.75.3  of  the  American 
Bureau  of  Shipping's  "Rules  for  Building 
and  Classing  Steel  Vessels"  and  must — 

(1)  Not  use  the  emergency  generator 
for  this  purpose; 

(2)  Restore  power  in  not  more  than  30 
seconds;  and 

(3)  Account  for  loads  permitted  by 
8  111.70-3(f)  of  this  chapter  to 
automatically  restart. 

PART  llfr-GENERAL  PROVISIONS 

12.  The  authority  citation  for  Part  110 
continues  to  read  as  follows: 

Authottty:  46  U.S.C  3306.  3703, 4104: 40 
CFR1.46. 

13.  In  §  110.25-1,  by  removing  the 
existing  paragraphs  (i)  and  (j)  and 
renumbering  the  existing  paragraphs  (k) 
through  (p)  as  (i)  through  (n), 
respectively. 

PART  111— ELECTRIC  SYSTEMS- 
GENERAL  REQUIREMENTS 

14.  The  authority  citation  for  Part  111 
continues  to  read  as  follows: 

Autfaofity:  46  U.&C  3306,  3703, 4104;  49 
CFR1.46. 

15.  In  Subpart  111.01,  {  111.01-0  is 
revised  to  read  as  follows: 

rmoi-9   Watertight,  watwproof,  and 
dripproof  aquipnwnt. 

(a)  Electric  equipment  exposed  to  the 
weather  or  located  in  a  space  where  it  is 
exposed  to  seas,  splashiiig,  or  similar 
moisture  conditions  must  be  watertight 


or  be  in  a  watertight  enclosure,  except  a 
motor,  which  must  be  either  watertight 
or  waterproof.  A  watertight  enclosure 
mbst  be  designed  in  such  a  way  that  the 
total  rated  temperature  of  the  equipment 
inside  the  enclosure  is  not  exceeded. 

(b)  Central  control  consoles  and 
similar  control  enclosures  must  be 
dripproof,  regardless  of  location. 

16.  In  §  111.12-11,  a  new  paragraph  (j) 
is  added  to  read  as  follows: 

§111.12-11    Generator  protection. 

***** 

(j)  Circuit  breaker  reclosing. 
Generator  circuit  breakers  must  not 
automatically  close  after  tripping. 


17.  In  Subpart  111.54,  a  new  §  111.54-3 
is  added  to  read  as  follows: 

§111.54-3    Remote  control. 

Remotely  controlled  circuit  breakers 
must  have  local  manual  means  of 
operation. 

PART  113— COMMUifiCATION  AND 
ALARM  SYSTEMS  AND  EQUIPMENT 

18.  The  authority  citation  for  Part  113 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306,  3703.  4104;  49 
CFRl.46. 

19.  In  113.35-3,  a  new  paragraph  (f)  is 
added  to  read  as  follows: 


§113.^5-3    OwMral  rvqulfMMnts. 


(f)  Engine  order  telegraph  and  remote 
propulsion  control  systems  must  be 
electrically  separate  and  independent 
except  that  a  single  mechanical  operator 
control  device  with  separate 
transmitters  and  connections  for  each 
system  may  be  used. 

April  1. 1988. 
P.C.  Lauridsen, 

Captain.  U.S.  Coast  Guard,  Acting  Chief, 
Office  of  Marine  Safety,  Security  and 
En  vironmental  Protection. 
(FR  Doc.  88-10622  Filed  5-17-88;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(Docket  No.  88M-0040] 

Sulfanwthazine;  Availatiitlty  of  Nationai 
Center  for  Toxicologicai  Reteardi's 
Tectwiical  Report 

aqency:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMAJiv:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  tlie 
availability  of  a  technical  report  from  its 
National  Center  for  Toxicologicai 
Research  (NCTR)  entitled  "Chronic 
Toxicity  and  Carcinogenesis  Study  of 
Sulfamethazine  in  Fischer  344  Rats." 
FDA  is  also  announcing  the  availability 
of  additional  data  associated  with  an 
NCTR  technical  report  entitled  "Chronic 
Toxicity  and  Carcinogenesis  Study  of 
Sulfamethazine  in  B6C3F.  Mice."  which 
FDA  previously  made  available.  FDA's 
Center  for  Veterinary  Medicine  (CVM) 
is  reviewing  the  reports.  On  May  25  and 
26, 1988,  the  Commissioner  of  Food  and 
Drugs  will  hold  a  public  hearing  on 
sulfamethazine  use. 

address:  Written  requests  for  copies  of 
the  technical  report  or  the  additional 
data  to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62, 5600  Fishers 
Lane,  Rockville,  MD  20857.  (Send  two 


self-addressed  adhesive  labels  to  assist 
ths  Branch  in  preoessing  your  request.} 
Th«  technical  rsport  and  the  additiofial 
data  are  available  for  public 
examination  in  the  Dockets 
Management  Branch,  from  9  a.m.  to  4 
p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACTt 

Max  Crandall,  Center  for  Veterinary 
Medicine  (HFV-4).  Food  and  Draf 
Administration.  5600  Fishers  L,aiM, 
Rockville,  MD  20657,  301-443-34Sa 
8UPPUEMENTARY  INFORMATION:  FDA  baS 

received  from  NCTR  and  is  making 
available  a  technical  report  of  a  24- 
month  chronic  toxicity  and 
carcinogenesis  study  conducted  by 
NCTR  in  which  rats  were  fed  a  diet 
containing  sulfamethazine. 
Sulfamethazine  is  a  new  animal  drug 
widely  used  in  food-producing  spades. 
Groups  of  male  and  female  rats  were 
fed  a  diet  containing  0, 10, 40,  6001 1200, 
or  2400  parts  per  million  (ppm) 
sulfamethazine.  The  feeding  portion  of 
the  study  was  conducted  from 
November  1982  to  December  1984.  The 
study  results  showed  dose-relatsd 
changes  in  mortality,  i.e.,  the  dosed 
animals  had  a  lower  mortality  rate  than 
the  control  group.  There  was  a  slight 
reduction  in  mean  body  weight  in  each 
dose  group  relativa  to  the  control  group. 
In  the  animals  scheduled  for  sacrifice  at 
24  months,  NCTR  reported  the  following 
incidences  of  thyroid  follicular  cell 
adenomas  and  adenocarcinomas. 
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The  increased  incidence  of  adenomas 
and  adenocarcinomas  was  statistically 
significant  for  trend  (P= 0.005  for 
feoiales:  P=0.00005  for  males).  The 
increased  incidence  of  adenocarcinomas 
alone  was  statistically  significant  for 
trend  (P= 0.003  for  females;  P= 0.00006 
for  nules).  NCTR  did  not  report  any 
other  significant  neoplastic  lesions  in 
rate. 

NCTR  calculated  the  concentration  of 
sulfamethazine  corresponding  to  a  1  in  1 
million  lifetime  risk  in  rats,  based  on 
thyroid  follicular  cell  adenocarcinomas 
alone,  to  be  0.027  ppm  (27  parts  per 
billion  (ppb)]  for  females  and  .023  ppm 
(23  ppb)  for  males. 

In  conjunction  with  the  chronic  study 
in  rets,  NCTR  measured  the 
concenfrations  of  T3  (total 
triiodothyronine),  T4  (total  thyroxine). 
and  TSH  (thyroid-stimulating  hormone) 
in  the  rats  at  12. 18,  and  24  months. 
These  data  were  published  (Ref.  1)  and 
are  presented  in  Tables  1. 2,  and  3 
below. 


Tabi£  1.— Serum  Triiodothyronine  (T3)  Levels  (ng/100mO»  in  Fischer  344  Rats  Dosed  With  Sulfamethazine 
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TAai£  2.-SERUM  Thvoxine  (T4)  Levels  (pg/ioo)  ml)»  in  Fischer  344  Rats  Dosed  With  Suipamethazine 
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Table  3.— Serum  TSH  Levels  (ng  1.00  jil)>  IN  F«CHB»  344  Rats  DOSED  With  S0LFAMETHA21N6 
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FDA  is  also  making  availaUe 
additicmal  data  associated  with  an 
NCTR  study  in  Bdce  entitiled  "OmMiic 
Toxicity  and  Carcimq^enosis  Study  of 
SulfameUtazine  in  BeC3Ft  Kfioe,"  f^di 
FDA  previously  made  available  (March 
23. 1988;  53  FR  9492).  The  new  data 
consist  of  the  oigan  wei^its  of  the  test 
animals. 

The  data  from  NCTR's  rat  study.  Uke 
those  from  its  mouse  study,  are 
undergoing  review  by  die  National 
Toxicology  Program  as  well  as  FDA. 
The  agency's  decisions  on  the  presence 
or  absence  of  tumors  in  the  test  rats.  Uke 
its  decisions  on  the  presence  or  alMonce 
of  tumors  in  the  test  mice  (see  53  FR 
9482;  March  23. 1988).  will  not  become 
final  until  these  reviews  are  completed. 
FDA  does  not  expect  the  reviews  of 
either  study  to  be  completed  until  fall 


1968.  Nonetheless,  the  results  in  rets  and 
mice  reported  by  NCTR  raise  significant 
questions  about  die  safety  of  residues  of 
sulfamethazine  in  the  ediUe  products  of 
food-producing  animala.  FDA  advises 
that  ifibe  incidence  of  diyroid  leaiaiis  in 
rats  (or  mice)  is  confirmed,  aad  FDA 
concludes  that  sulfaiaethazine  should  be 
regulated  as  a  carcinogen.  FDA  would 
determine  the  safe  concentration  of 
residue  using  the  agent's  risk 
assessment  procedures  codified  at  21 
CFR  500.84  and  guidelines  for  evaluating 
the  safety  of  compounds  used  in  fbod- 
produdng  animals  (52  FR  49589; 
December  31, 1987).  Based  on  the  data  in 
NCTR's  technical  report  on  the  rat 
study,  the  permitted  concentration  of 
total  residue  in  a  total  diet  of  15(X)  grams 
in  humans  would  be  about  25  ppb.  For 
each  species  in  which  sulfamethazine  is 


approved.  FDA  would  need  to  determine 
a  target  tissue  and  marker  residue  (21 
CFR  50086)  from  residue  depletion  daU 
to  ensure  that  the  residue  of 
carcinogenic  concern  would  not  exceed 
25  ppb  in  the  total  diet  of  humans. 
Currently.  FDA  has  suffident  residue 
depletion  data  only  for  swine. 

The  data  from  a  total  residne 
depletion  and  metabdism  study  in 
swine  were  previously  published  (Ref. 
2).  The  concentrations  of  '^residues  in 
tissues  of  swine  dosed  with  *K> 
sulfamethazine  are  shown  in  Table  4 
below.  The  concentrations  are  parts  per 
billion  of  sulfamethazine  equivalents 
(mean  ±  standard  error).  All  swine 
were  dosed  for  7  days  and  then 
sacrificed  8  hours  or  2, 5.  or  10  days 
after  the  last  dose. 
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Table  4 


UMI 


Time 
after 
last 

(telA 

Total 

SuHamelh- 

Tssue 

residue 
(parts  per 

aane 
(parts  per 

(days) 

billion) 

bilion) 

0.3 

3150±170 

1107±21 

2 

930±100 

315±59 

5 

60±23 

20.2±8.1 

10 

4±1 

0.56±0.12 

Liver.- 

0.3 

6970±570 

1747±478 

2 

2410±410 
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5 

230±SO 

43.4±13.e 

10 

62±7 

4.e0±1.44 

Kidney 

0.3 

9270±e30 

4275±496 

2 

2810±320 

1364±20e 

5 

180±58 

80.3±30.2 

10 

26±4 

Z35±0.35 

Affipose 

0.3 

1200±70 

2e8±27 

2 

340±40 

78±14 

5 

20±9 

33±2.1 

10 

3±1 

0.13±0.04 

If  FDA  concludes  that  these  data  are 
reliable,  FDA's  application  of  the 
procedures  specified  in  21  CFR  500.86  to 
those  data  will  result  in  a  tolerance  of 
approximately  5  ppb  for  parent 
sulfamethazine  (the  marker  residue)  in 
kidney  (the  target  tissue]  of  swine  to 
ensure  that  each  edible  tissue  has  total 
residue  below  the  safe  concentration. 

Interested  parties  may  receive  a  copy 
of  the  NCTR  technical  report  "Chronic 
Toxicity  and  Carcinogenesis  Study  of 
Sulfamethazine  in  Fischer  344  Rats"  or 
the  additional  data  (for  organ  weights) 
for  the  chronic  mouse  study  by  writing 
to  the  Dockets  Management  Branchj 
(address  above).  ' 

FDA  has  scheduled  a  public  hearing 
before  the  Commissioner  of  Food  and 
Drugs  for  May  25  and  26. 1988,  to 
provide  an  opportunity  for  interested 
persons  to  present  relevant  scientific 
data  and  pertinent  information  on  the 
safety  of  sulfamethazine  and  whether 
sulfamethazine  can  be  used  in  food- 
producing  animals  without  illegal  drug 
residues  in  tissue  resulting  from  such 
use  (53  FR 15886).  FDA  requests  that,  at 
or  after  the  hearing  (see  53  FR  15886  at 
15890),  interested  persons  address  the 
following  questions  in  addition  to  those 
set  out  in  the  May  4, 1988,  notice  of 
hearing  (53  FR  15886  at  15888): 

(1)  Assuming  that  they  are  reliable, 
whether  the  data  on  the  effects  of 
sulfamethazine  on  T3,  T4.  and  TSH 


levels  (Ref.  1]  are  consistent  or 
inconsistent  with  a  hypothesis  that  the 
thyroid  tumors  in  rats  as  reported  by 
NCTR  were  caused  by  thyroid 
perturbation. 

(2)  What  data  are  needed  to  show  that 
the  thyroid  tumors  in  rodents  following- 
sulfamethazine  feeding  (as  reported  by 
NCTR)  are  the  result  of  thyroid 
perturbation  and  not  the  result  of  a 
direct  effect  of  sulfamethazine  on  the 
thyroid  cells? 
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Dated:  May  12, 1988. 

John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 
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[Docket  Na  88N-0040] 

Suffamethazine  In  Food-Producing 
Animals;  Public  Hearing  Bafora  ttta 
Commlsalonar;  Time  Changa 

aqency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
change  in  the  starting  time  for  a  public 
hearing  before  the  Commissioner  of 
Food  and  Drugs  (the  Commissioner]  on 
the  safety  of  the  new  animal  drug 
sulfamethazine  and  on  whether 
sulfamethazine  can  be  used  in  food- 
producing  animals  without  illegal  drug 
residues  in  tissue  (drug  residues) 
resulting  from  such  use.  The  hearing, 


originally  schedided  to  begin  at  8:30  a.m. 
on  May  25. 1988.  is  being  dianged  to 
begin  at  10  a.m.  On  May  26,  the  hearing 
will  begin  at  8:30  a.m. 
FOA  FURTHER  INFORMATION  CONTACT 
Judith  A.  Gushee,  Center  for  Veterinary 
Medicine  (HFV-236),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-2830. 
or 
David  F.  Tishler,  Center  for  Veterinary 
Medicine  (HFV-238),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-^244. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  4, 1988  (53  FR 
15886),  FDA  announced  a  public  hearing 
before  the  Commissioner  on  the  safety 
of  the  new  animal  drug  sulfamethazine 
.and  on  whether  sulfamethazine  can  be 
used  in  food-producing  animals  without 
illegal  dnig  residues  in  tissue  (drug 
residues]  resulting  from  such  use. 

Residues  of  sulfamethazine  in  tissue 
are  of  particular  concern  at  this  time 
because  FDA's  National  Center  for 
Toxicological  Research  has  recentiy 
completed  a  chronic  toxicity  and 
carcinogenesis  feeding  study  of 
sulfamethazine  in  mice,  the  results  of 
which  indicate  that  sulfamethazine  may 
be  a  carcinogen.  FDA  will  use 
information  presented  at  and  after  the 
public  hearing,  together  with  other  data 
and  information,  to  determine  whether 
the  use  of  sulfamethazine  in  food- 
producing  animals  presents  an 
unacceptable  risk  to  himian  health  and. 
if  so,  an  appropriate  course  of  action  to 
minimize  that  risk. 

The  hearing  is  scheduled  to  be  held  on 
May  25  and  26, 1988,  at  the  Jack  Masur 
Auditorium,  Bldg.  10,  Clinical  Center, 
National  Institutes  of  Health.  9000 
Rockville  Pike.  Bethesda,  MD  20205.  The 
hearing,  originally  scheduled  to  begin  at 
8:30  a.m.  on  May  25.  is  being  changed  to 
begin  at  10  a.m.  On  May  26,  the  hearing 
will  begin  at  8:30  a.nL 

Dated:  May  11, 19e& 
John  M.  Tayior, 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc.  88-11075  FUed  5-13-88: 11:20  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


48  CFR  Parts  5, 7, 9. 10, 13, 14, 15, 17, 
19, 31, 38, 39, 42, 47, 52,  and  53 

(FMeral  AcquWtion  Ore.  84-37] 

Federal  Acquisnion  Regulation; 
Miacellaneous  Amendments 

AOCNaES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA}. 
action:  Final  rule. 


f:  Federal  Acquisition  Circular 
(FAC)  84-^7  amends  the  Federal 
Acquisition  Regulation  (FAR)  with 
respect  to  the  following:  Synopsis  of 
Proposed  Contract  Actions;  Subcontract 
Competition;  Cost  Comparison 
Threshold,  FAR  7.302;  Delivery  Date  for 
Purchase  Orders;  Proper  Uniform 
Contract  Format  Locations  for 
Provisions  and  Clauses  Incorporated  by 
Reference;  Withdrawal  of  Bids;  Use  of 
Letter  RFP  for  Noncompetitive 
Procurements;  Price  Proposals, 
Submission;  Options;  Small  Business 
Set-Asides  (Sec.  809(c).  Pub.  L 100-180); 
Unallowable  Costs  Under  FAR  31.205; 
Acquisition,  Management  and  Use  of 
Information  Resources;  Visits  to 
Contractors  Facilities;  Request  for 
Revision  to  52.210-1;  FAR 
Transportation  Clauses;  and  CICA 
Exception  1. 

EFFECTIVE  DATE:  June  17. 1988. 

FOR  FURTHElt  MFORMATKUI  CONTACT: 

Ms.  Margaret  A.  Willis.  FAR  Secretariat. 
Room  4041.  GS  Building,  Washington. 
DC  20405.  telephone  (202)  523-4755. 
SUPPLEMENTARY  INFORMATION:  I 

A.  Paperwork  Reduction  Act 

FAC  84-37.  Items  I  thru  XV.  The 
Paperwork  Reduction  Act  (Pub.  L  96- 
511)  does  not  apply  because  these  final 
rules  do  not  impose  any  reporting  or 
recordkeeping  requirements  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  0MB 
under  44  U.S.C.  3501,  et  seq. 


B.  Regulatory  Flexibility  Act 

FAC  84-37.  Items  I.  II.  III.  IV.  V.  VI. 
VII.  VIII.  XIII,  and  XIV.  The  Regulatory 
Flexibility  Act  (Pub.  L  96-354)  does  not 
apply  because  each  revision  is  not  a 
"significant  revision"  as  defined  in  FAR 
1.501-1;  i.e.,  it  dOes  not  alter  the 


substantive  meaning  of  any  coverage  in 
the  FAR  having  a  significant  cost  or 
administrative  impact  on  contractors  or 
offerors,  or  a  significant  effect  beyond 
die  internal  operating  procedures  of  the 
issuing  agencies.  Accordingly,  and 
consistent  with  section  1212  of  Pub.  L 
98-525  and  section  302  of  Pub.  L  96-577 
pertaining  to  publication  of  proposed 
regulations  (as  implemented  in  FAR 
Subpart  1.5,  Agency  and  Public 
Participation),  solicitation  of  agency  and 
public  views  on  the  revisions  is  not 
required.  Since  such  solicitation  is  not 
required,  the  Regulatory  Flexibility  Act 
does  not  apply. 

FAC  84-37,  Item  IX.  The  revisions  to 
FAR  15.804-6  and  SF 1411  will  neither 
expand  existing  Government  rights  of 
access  to  information  nor  will  these 
revisions  eliminate  existing  protections 
for  proprietary  commercial  pricing  data. 
The  revisions,  in  limiting  the  right  of 
examination  to  information  necessary  to 
adequately  evaluate  the  proposed  price, 
clarify  existing  policy  and  do  not 
constitute  significant  revisions.  The 
DoD,  GSA,  and  NASA  certify  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  602. 
et  seq.) 

FAC  84-37,  Item  X.  As  noted  in  the 
Federal  Register  notice  of  October  28, 
1988,  the  Councils  had  determined  that 
the  proposed  rule  would  not  have  a 
significant  effect  beyond  the  internal 
operating  procedures  of  procuring 
agencies  or  a  significant  cost  or 
administrative  impact  on  contractors  or 
offerors.  Consequently,  section  22  of  the 
Office  of  Federal  Procurement  Policy 
Act  did  not  require  publicizing  the 
proposed  rule  for  public  comment. 
Because  publicizing  was  not  required, 
the  Regulatory  Flexibility  Act  did  not 
apply  to  the  proposal.  Nevertheless,  the 
Councils  solicited  public  comments  to 
facilitate  maximum  participation  in 
fashioning  sound  prociu-ement 
regulations.  None  of  the  comments 
received  questioned  the  underlying 
assiunption  concerning  impact  and 
effect.  Moreover,  none  of  the  revisions 
incorporated  in  the  final  rule  appears  to 
alter  the  rule's  impact  or  effect  on 
contractors  or  offerors.  Accordingly,  the 
Councils  have  not  prepared  a  final 
regulatory  flexibility  analysis  for  the 
final  rule. 

FAC  84-37.  Item  XI.  This  final  rule 
change  to  FAR  19.501(k)  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601,  et  seq.)  because  it 
implements  a  statutory  requirement 
which  does  not  place  limitations  upon 


subcontracting  (section  821(c)  of  the 
Small  Business  Act 

FAC  84-37.  Item  XII.  The  change  to 
FAR  31.204  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601. 
et  seq.)  because  the  new  rule  is  merely 
guidance  for  application  of  the  cost 
principles  and  has  no  economic  impact 
on  large  or  small  business. 

FAC  84-37.  Item  XV.  This  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601.  et  seq.)  because  use  of 
city  boundaries,  rather  than  just 
commercial  zones  designated  by  the 
Interstate  Commerce  Commission,  is 
both  more  equitable  for  bidders  and 
more  in  accord  with  commercial 
practice.  No  comments  were  received 
from  small  entities  in  response  to  the 
proposed  rule. 

C  Public  Comments 

FAC  84-37.  Item  II.  A  proposed  rule 
was  published  in  the  Federal  Register  on 
October  28. 1988  (51  FR  39456).  The 
comments  that  were  received  as  a  result 
of  the  proposed  rule  were  considered  by 
the  Civilian  Agency  Acquisition  Council 
and  the  Defense  Acquisition  Regulatory 
Council  in  the  development  of  this  final 
rule. 

FAC  84-37,  Item  VIII.  A  proposed  rule 
was  published  in  the  Federal  Register  on 
October  15. 1986  (51  FR  38777).  The 
comments  that  were  received  as  a  result 
of  the  proposed  rule  were  considered  by 
the  Councils  in  the  development  of  this 
final  rule. 

.  FAC  84-37,  Item  IX.  A  proposed  rule 
was  published  in  the  Federal  Register  on 
June  26. 1986  (51  FR  23396).  The 
comments  that  were  received  as  a  result 
of  the  proposed  rule  were  considered  by 
the  Councils  in  the  development  of  this 
final  rule. 

FAC  84-37.  Item  X.  A  proposed  rule 
was  published  in  the  Federal  Register  on 
October  28, 1986  (51  FR  39456).  As  a 
result  of  the  comments  received,  as  well 
as  the  passage  of  Pub.  L  99-661,  the 
Councils  have  further  revised  FAR 
Subpart  17.2  and  Part  52  and  are  issuing 
the  complete  revisions  as  a  final  rule. 

FAC  84-37.  Item  XII.  A  proposed  rule 
was  published  in  the  Fedwal  Register  on 
April  30, 1987  (52  FR  15884).  The  Defense 
Acquisition  Regulatory  Council  and  the 
Civilian  Agency  Acquisition  Council 
considered  the  public  comments 
received  and  concluded  that  there  is  a 
need  to  develop  language  in  FAR  31J!04. 
Applications  of  principles  and 
procedures,  to  provide  guidelines  for 
determining  the  status  of  costs  to  which 


more  than  one  cost  principle  is  relevant 
and  to  minimize  the  number  of 
interpretations  of  the  prevailing  rules. 
This  final  rule  language  clarifies  the 
proposed  rule  coverage  and  describes 
the  process  for  determining  the  relevant 
cost  principles  to  apply. 

This  final  rule  language  stresses  two 
points.  In  instances  where  a  cost  can  be 
subdivided,  it  must  be  apportioned 
among  the  selected  cost  principles  in 
31.205.  In  instances  where  such  an 
apportionment  cannot  be  accomplished, 
the  cost  principle  which  most 
specifically  deals  with  or  best  captiues 
the  essential  nature  of  the  cost  at  issue 
governs.  This  final  rule  language 
emphasizes  the  need  to  associate  costs, 
or  elements  of  a  cost  with  the 
appropriate  cost  principles. 

List  of  Subjects  in  48  CFR  Parts  5, 7. 9, 
10, 13. 14. 15, 17, 19, 31, 38, 39, 42. 47. 52. 
and  53 

Government  procurement 

Dated:  May  12. 1988. 

Harry  S.  Roainaki. 

Acting  Director,  Office  of  Federal  Acquiaition 
and  Regulatory  Policy. 

Unless  otherwise  specified,  all  Federal 
Acquisition  Regulation  (FAR)  and  other 
directive  material  contained  in  FAC  84-37  is 
effective  June  17, 1988. 
Eleanor  Specter, 

Deputy  Assistant  Secretary  of  Defense  for 
Procurement 

|ohn  Alderaoo. 

Acting  Administrator. 

May  10, 1988. 

8.1.  Evana, 

Assistant  Administrator  for  Procurement, 
NASA. 

Federal  Acquisition  Circular  (FAC) 
84-37  amends  the  Federal  Acquisition 
Regulation  (FAR)  as  specified  below: 

Item  I--Synopsis  of  Piopoeed  Contract 
Acdoiis 

FAR  5.207  is  revised  to  add  certain 
format  requirements  for  synopses  to 
eliminate  retyping  of  synopses  at  the 
CBD.  Strict  adiherence  to  these  format 
requirements  will  allow  expedited 
publication  of  notices  which  may  result 
in  future  reduction  of  the  presumptive 
time  provided  in  FAR  5.203(f).  The 
change  also  deletes  existing  coverage 
providing  routing  indicator  codes  for 
certain  electronically  transmitted 
synopses.  Agencies  are  advised  that  the 
deleted  codes  have  not  changed  but 
have  been  deleted  only  for 
simplification  purposes.  Agencies 
transmitting  via  AUTODIN  are  advised 
that  the  system  accommodates  ASCII. 


It«n  0— Subcontract  Competition 

FAR  7.105(b)(2)(iv)  is  added  to  require 
that  when  subcontract  competition  is 
both  feasible  and  desirable,  contracting 
officers  address  in  acquisition  plans 
how  subcontract  competition  will  be 
sought,  promoted,  and  sustained 
throughout  an  acquisition. 

Item  m— Cost  Comparison  Threshold 

FAR  7.302(d)  is  revised  as  a  result  of  a 
revision  to  OMB  Circular  A-76.  The 
dollar  threshold  of  $100,000  for 
conducting  a  cost  comparison  has  been 
replaced  with  a  fulltime  equivalent 
(FTE)  threshold  of  10  FTEs  (see  Part  I, 
Chapter  2,  paragraph  Al  of  the 
Supplement  to  OKffl  Circular  A-76). 

Item  IV-^)elivery  Date  for  Purchase 
Orders 

FAR  13.501(f)  provides  for  a 
determinable  delivery  date  vice  a 
definite  calendar  date  as  presently 
provided  in  the  regulation. 

Item  V— Request  for  Revision  to  52.210- 
1 

The  provision  at  52.210-1,  AvailabiUty 
of  Specifications,  Standards  and 
Commercial  Item  Descriptions,  is 
amended  to  revise  the  title  and  to 
eliminate  the  need  to  frequendy  update 
the  General  Services  Administration 
Business  Service  Centers'  (BSC) 
addresses  and  telephone  numbers. 
Accordingly,  FAR  9.203, 10.001, 10.003, 
10.005, 10.006. 10.008, 10.011.  38.102-3, 
52.210-3,  and  52.210-4  are  editorially 
revised  to  reflect  the  new  title  of  the 
Index  to  read  "GSA  Index  of  Federal 
Specifications,  Standards  and 
Commercial  Item  Descriptions." 

Item  VI— 4>roper  Uniform  Contract 
Format  for  Provisions  and  Clauses 
Incorporated  by  Reference 

Various  sections  of  the  FAR  are 
revised  to  eliminate  conflicting 
instructions  regarding  the  proper 
Uniform  Contract  Format  location  for 
provisions  and  clauses  incorporated  by 
reference. 

Item  Vn— Wididrawal  of  Bids 

FAR  14.406-3  is  revised  to  clarify  the 
existing  coverage  concerning  the 
delegation  of  authority  to  make 
determinations  allowing  withdrawal  of 
bids.  The  revision  will  allow  individual 
agencies  to  determine  the  appropriate 
level  for  the  decision  authority. 

Item  Vm— Use  of  Letter  RFP  for 
Noncompedtive  Pmcurements 

FAR  15.402  and  15.406  are  revised  to 
permit  the  use  of  letter  requests  for 
proposals  for  acquisitions  conducted 


under  6.302,  Circumstances  permitting 
other  than  full  and  open  competition. 

Item  IX-^>rice  Proposals  and  SF  1411 

FAR  15.804-6  is  revised  concerning 
submission  of  price  proposals.  FAR 
53.301-1411.  Contract  Pricing  Proposal 
Cover  Sheet  and  Standard  Form  (SF) 
1411  are  also  revised. 

Item  X — Options 

FAR  Subpart  17.2  and  Part  52  are 
revised  to  clarify  when  agencies  should 
evaluate  offers  for  option  quantities  in 
awarding  the  basic  contract  and  when 
exercise  of  an  option  will  satisfy  the 
requirements  of  full  and  open 
competition. 

Item  XI — Small  Business  Set-Asides 
(Sec.  800(c).  Pub.  L 100-180) 

Section  15(p)  of  the  Small  Business 
Act  (15  U.S.C.  644(p))  required 
contracting  officers  under  certain 
conditions  to  release  the  names  and 
addresses  of  those  offerors  expected  to 
respond  to  a  small  business  set-aside. 
Accordingly.  FAR  19.501(k]  was  added 
in  the  interim  rule  published  in  the 
Federal  Register  on  October  14. 1987  (52 
FR  38188)  as  FAC  84-31  to  implement 
this  requirement.  The  Defense 
Authorization  Act  for  Fiscal  Years  1988 
and  1989.  Pub.  L 100-180,  repealed 
section  15(p)  of  the  Small  Business  Act 
therefore,  FAR  19.501(k]  is  deleted. 

Item  Xn — Unallowable  Costs  Under 
FAR  31.205 

FAR  31.204  is  revised  to  provide 
guidelines  for  determining  the 
allowability  of  costs  to  which  more  than 
one  cost  principle  is  relevant.  The 
revised  language  describes  the  process 
for  apportioning  costs  among  the 
relevant  cost  principles. 

The  revised  language  stresses  two 
points.  In  instances  where  a  cost  can  be 
subdivided,  it  must  be  apportioned 
among  the  selected  cost  principles  in 
31.205.  In  instances  where  such  an 
apportionment  cannot  be  accomplished, 
the  cost  principle  which  most 
specifically  deals  with  or  best  captures 
the  essential  nature  of  the  cost  at  issue 
governs.  The  revised  language 
emphasizes  the  need  to  associate  costs, 
or  elements  of  a  cost  with  the 
appropriate  cost  principles. 

Item  Xni — ^Acquisition.  Management 
and  Use  of  Infonnation  Resources 

FAR  Part  39  has  been  revised  to 
clarify  the  relationship  between  the  FAR 
and  the  FIRMR. 
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Item  XIV— Visits  to  Contracton' 
Facilities 

FAR  42.402(b)  is  revised  to  state  that 
the  CAO  will  (1)  consult  (instead  of 
coordinate)  with  the  contractor,  and  (2) 
consult  witti  the  cognizant  audit  office  to 
determine  whether  infonnation 
requested  by  a  prospective  visitor 
adequate  to  fulfill  the  requirement  has 
recently  been  reviewed  by  or  is 
available  within  the  Government.  If  the 
infonnation  exists,  the  CAO  will 
discourage  the  visit  and  refer  the 
prospective  visitor  to  the  Government 
office  i^ere  such  information  is  located. 

Item  XV — FAR  TranspcvtatioD  Clauses 

FAR  47.303-1, 47.303-3, 47.303-4. 
47.303-5,  and  the  clauses  at  52.247-29, 
52.247-31.  52-247-32,  and  52-247-33  are 
revised  to  permit  the  Government  to 
designate  a  delivery  point,  for  f.o.b. 
origin  shipments,  that  is  within  the  same 
city  or  commercial  zone  as  the  f.o.b. 
origin  point  specified  in  the  contract 
Therefore.  48  CFR  Parts  5,  7, 9, 10, 13, 14, 
15, 17, 19,  31,  38, 39, 42, 47,  52,  and  53  are 
amended  as  set  forth  below. 

FAC  84-28  was  published  in  the 
Federal  RegMer  on  June  9, 1987  (52  FR 
21884).  as  an  interim  rule.  Item  II  of  FAC 
84-28,  Competition  in  Contracting  Act 
(CICA)  Exception  1,  is  hereby  adopted 
as  a  final  rule  without  change. 

1.  The  authority  citation  for  48  CFR 
Parts  5.  7, 9, 10, 13. 14. 15. 17. 19,  31.  38. 
39,  42. 47.  52.  and  53  continues  to  read  as 
follows: 

Autliority:  40  U.S.C.  48e(c):  10  U.S.C. 
Chapter  137;  and  42  U.S.C.  2473(c]. 

PART  5— PUBUCIZINQ  CONTRACT 

ACTIONS 

I 

2.  Section  5.207  is  amended  by 
revising  paragraph  (a),  the  introductory 
text  of  paragraph  (b).  paragraphs  (b)(1) 
through  (b)(3).  and  the  introductory  text 
of  (b),  (b)(4),  with  no  revisions  to  die  17 
FORMAT  ITEMS:  by  redesignating  and 
revising  paragraph  (b)(5)  as  (b)(6)  and 
adding  a  new  paragraph  (b)(5);  and  by 
revising  paragraph  (c)(2),  by  removing 
paragraphs  (c)(2)(i)  and  (c)(2](ii).  and 
redesignating  existing  paragraphs 
(c](2)(iii)  through  (c)(2)(xvi)  as 
paragraphs  (c)(2)(i)  through  (c)(2)(xiv)  to 
read  as  follows: 

a.cUf    t^vpannan  ana  iransmnm  oi 


(a)  Transmittal.  Contracting  officers 
shall  transmit  synopses  of  actions  . 
identified  under  i  5.101  to  the 
Commerce  Business  Daily  by  the  moat 
expeditious  and  reliable  means 
available. 

(1)  Electronic  transmission.  All 
synopses  transmitted  by  electronic 


means  shall  be  in  ASCII  Code.  Contact 
your  agency's  communications  center 
for  the  appropriate  transmission 
instructions  or  services. 

(2)  Hard  copy  transmission.  When 
electronic  transmission  is  not  feasible, 
synopses  should  be  sent  to  the  CBD  via 
mail  or  other  physical  delivery  of  hard 
copy  and  should  be  addressed  to:  U.S. 
Department  of  Commerce,  Commerce 
Business  Daily,  P.O.  Box  5999,  Chicago. 
IL  6068a 

(b)  Format  The  contracting  officer 
shall  prepare  the  synopsis  in  the 
following  style  and  format  to  ensure 
timely  processing  of  the  synopsis  by  the 
Commerce  Business  Daily. 

(1)  General.  Format  for  all  synopses 
shall  employ  conventional  typing  with 
abbreviations,  capitalization,  and 
punctuation  all  grammatically  correct 
Each  synopsis  shall  include  all  17  format 
items.  Do  not  include  the  tide  for  the 
format  item. 

(2)  Spacing.  Begin  each  line  flush  left 
and  use  double  spaced  lines  between 
each  format  line.  If  more  than  one 
synopsis  is  sent  at  one  time,  separate 
each  synopsis  with  four  line  spaces  and 
begin  each  new  synopsis  with  format 
item  number  1. 

(3)  Abbreviations.  Minimize 
abbreviations  or  acronyms  to  commonly 
recognized  abbreviations. 

(4)  Standard  format.  Prepare  each 
synopsis  in  the  following  manner.  Begin 
each  format  item  with  the  number  of  the 
item  followed  by  a  period  (e.g..  1.).  Then 
make  two  spaces  after  the  period.  Next 
type  the  appropriate  information  for 
each  format  item.  Then  conclude  each 
format  item  with  two  exclamation  points 
(i.e..  I!).  Conclude  each  complete 
synopsis,  following  format  item  17..  with 
five  asterisks  (Le^  ••*•*). 

*        •        •       *•        • 

(5)  Nonapplicable  format  items.  When 
a  format  item  is  not  applicable,  type  the 
item  number,  a  period,  two  blank 
spaces,  and  "N/A"  (e.g..  la  N/AII). 

6.  The  following  is  an  illustrative 
solicitation  synopsis  format 

l.P!l 
2.00251! 

3.  8Stl 

4.  5783611 

5. 19111-S096n 
6. 9511 

7.  Defense  Industrial  Supply  Center,  700 
Robbins  Ave.,  I%iladelphia.  PA  19111-«098« 

a  95 — metal  plate  tteelli 

9.  DLAsoo-ee-B-ooeoti 

10.  BOD,  111585tt 

11.  Contact.  Mary  Drake,  215/e87-XXXX/ 
Contractiiig  Officer,  Larry  Bird.  215/607- 
XXXX!t 

12.N/An 

13.  N/AR 

14.  N/AH 

15.  N/AH 


16.  N/AN 

17.  NSN9SlS-00^237-«342,— Spec  MIL-S- 
228886,— 0.1876  in  thk.  96  in  w.  240  in  Ig.— 
Carbon  steel— 45,000  lbs.— Del  to  NSY 
Philadelphia.  PA  NSC  Norfolk,  VA— Del  by 
1  Oct  86. — ^When  calling,  be  prepared  to  state 
name,  address  and  solicitation  number. — See 
notes  4,  55. — All  responsible  sources  may 
submit  an  offer  which  will  be 
considered. 

(c)  •  •  * 

(2)  Indude  the  following  elements  to 
the  extent  applicable,  in  sequence,  with 
each  element  separated  by  two  hyphens. 
Do  not  include  the  Roman  numeral 
designator  preceding  each  element  and 
do  not  include  the  supply/service 
classification  code. 


PART  7— ACQUISITION  PLANNINQ 

3.  Section  7.105  is  amended  by  adding 
paragraph  (b)(2)(iv)  to  read  as  follows: 

7.105    Contents  of  written  acquisMon 


(b)  •  •  • 

(2)*  •  • 

(iv)  When  effective  subcontract 
competition  is  both  feasible  and 
desirable,  describe  how  such 
subcontract  competition  will  be  sought 
promoted,  and  sustained  throughout  the 
coiuve  of  the  acquisition.  Identify  any 
known  barriers  to  increasing 
subcontract  competition  and  address 
how  to  overcome  them. 


4.  Section  7.302  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

7.302    QeneraL 

(d)  Provide  that  ordinarily,  agencies 
should  not  incur  the  delay  and  expense 
of  conducting  cost  comparison  studies  to 
justify  a  Government  commercial  or 
industrial  activity  involving  10  or  fewer 
full-time  equivalents  as  defined  in  0MB 
Circular  No.  A-76.  Activities  below  this 
threshold  shoidd  be  performed  by 
contract  unless  in-house  performance  is 
justified.  However,  if  there  is  reason  to 
believe  that  inadequate  competition  or 
other  factors  are  causing  commercial 
prices  to  be  unreasonable,  a  cost 
comparison  study  may  be  conducted. 

PART  9-CONTRACTOR 
OUAUFICATIONS 

5.  Section  9.203  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

•J03    QPL's.QML'a.andOBL'a. 


(1)  GSA  Index  of  Federal 
Specifications,  Standards  and 
Commercial  Item  Descriptions. 


PART  10— SPECIFICATIONS, 
STANDARDS,  AND  OTHER  PURCHASE 
DESCRIPTIONS 

6.  Section  10.001  is  amended  by 
revising  the  definitions  "Federal 
specification  or  standard"  and  "General 
Services  Administration  Index  of 
Federal  Specifications  and  Standards" 
to  read  as  follows: 


10.001    SoHdtation  prevlsleoa 
contract 


"Federal  specification  or  standard" 
means  a  specification  or  standard 
issued  or  controlled  by  the  General 
Services  Administration  (GSA)  and 
listed  in  the  GSA  Index  of  Federal 
Specifications,  Standards  and 
Commercial  Item  Descriptions. 

"General  Services  Administration 
Index  of  Federal  Specifications. 
Standards  and  Commercial  Item 
Descriptions"  means  the  GSA 
publication  that  lists  Federal 
specifications  and  standards,  including 
supplements,  that  have  been 
implemented  for  use  by  all  Federal 
agencies. 

7.  Section  10.003  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

10.003    ResponsibNitie*. 

(a)  The  Administrator  of  GSA,  under 
separate  authority  and  regulations, 
prepares,  maintains,  and  controls 
specifications  and  standards  covering 
products  commonly  used  by 
Government  agencies,  and  lists  those 
descriptions  in  the  GSA  Index  of 
Federal  Specifications,  Standards  and 
Commercial  Item  Descriptions. 

•  •       *       •       • 

8.  Section  10.005  is  amended  by 
revising  the  first  sentence  of  para^aph 
(c)  to  read  as  follows: 

10.005   jHanaQeiiiefit  of  purdiaae 
daecflptiona. 

•  •        •       •      ■  •_ 

(c)  Recommendations  for  changes  in 
specifications  and  standards  listed  in 
the  GSA  Index  of  Federal  Specifications. 
Standards  and  Commercial  Item 
Descriptions  should  be  submitted  to  the 
General  Services  Administration. 
Federal  Supply  Service.  Item 
Management  Division.  Washington.  DC 
20406.*  •  • 


10.006    [Amended] 

9.  Section  10.006  is  amended  by 
removing  in  paragraph  (a)(1)  the  words 
"Index  of  Federal  Specifications  and 
Standards"  and  inserting  in  their  place 
the  words  "GSA  Index  of  Federal 
Specifications,  Standards  and 
Commercial  Item  Descriptions". 

laooe   [Amended] 

10.  Section  10.008  is  amended  in 
paragraphs  (a),  (d),  and  (g)  by  removing 
in  each  paragraph  the  words  "Index  of 
Federal  Spedfications  and  Standards" 
and  inserting  in  each  place  the  words 
"GSA  Index  of  Federal  Specifications. 
Standards  and  Commercial  Item 
Descriptions". 

10.011    [Amended] 

11.  Section  10.011  is  amended  in 
paragraphs  (a),  (c).  and  (d)  by  removing 
in  each  paragraph  the  words  "Index  of 
Federal  Specifications  and  Standards" 
and  inserting  in  each  place  the  words 
"GSA  Index  of  Federal  Specifications. 
Standfiirds.  and  Commerdal  Item 
Descriptions". 

PART  13— SMALL  PURCHASE  AND 
OTHER  SIMPUFIED  PURCHASE 
PROCEDURES 

12.  Section  13.501  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

13.501 


(f)  Each  purchase  order  shall  contain 
a  determinable  date  by  which  delivery 
of  supplies  or  performance  of  services  is 
required. 


PART  14-SEALED  BIDDING 

14.201-3    [Amended] 

13.  Section  14.201-3  is  amended  by 
removing  the  second  sentence. 

14.201-5    [Amended] 

14.  Section  14.201-5  is  amended  by 
removing  the  second  sentence  in 
paragraph  (b). 

15.  Section  14.406-3  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

14.406-3    Other  mietakes  disclosed  befof* 


(c)  If.  under  paragraph  (a)  or  (b)  of  this 
subsection. 

(1)  The  evidence  of  a  mistake  is  clear 
and  convincing  only  as  to  the  mistake 
but  not  as  to  the  intended  bid.  or 

(2)  The  evidence  reasonably  supports 
the  existence  of  a  mistake  but  is  not 
dear  and  convincing. 


an  offidal  above  the  contracting  officer, 
unless  otherwise  provided  by  agency 
procedures,  may  make  a  determination 
permitting  the  bidder  to  withdraw  the 
bid. 


PART  15-CONTRACTING  BY 
NEGOTIATION 

16.  Section  15.402  is  amended  by 
redesignating  the  existing  paragraph  (g) 
as  (h)  and  by  adding  a  new  paragraph 
(g)  to  read  as  follows: 

15.402 


(g)  Unless  prohibited  by  agency 
regulations,  letter  RFFs  may  be  used  for 
acquisitions  conducted  under  6.302. 
Circumstances  permitting  other  than  full 
and  open  competition.  When  this 
technique  is  used,  contracting  officers 
must  still  comply  with  other  jMirtions  of 
this  regulation,  such  as  Subparts  5.2, 
Synopses  of  Proposed  Contract  Actions, 
and  15.8,  Price  Negotiation.  Letter  RFFs 
should  be  as  clear  and  concise  as 
possible;  exclude  any  unnecessary 
verbiage  or  notices;  and.  as  a  minimum, 
contain  the  following: 

(1)  RFP  niunber  and  date. 

(2)  Name  and  address  of  contracting 
office. 

(3)  Type  of  contract  contemplated. 

(4)  Quantity,  description,  and  required 
delivery  for  the  item. 

(5)  Applicable  certifications  and 
representations. 

(6)  Contract  terms  and  conditions 
(reference  to  prior  contract  or  updates 
should  be  provided,  as  applicable). 

(7)  Offer  due  date. 

(8)  Other  relevant  information;  e.g., 
incentives,  variations  in  delivery 
schedule,  any  peculiar  or  different 
requirements,  cost  proposal  support,  and 
different  data  requirements. 

17.  Section  15.406-1  is  amended  by 
redesignating  paragraph  (a)(6)  as  (a)(7) 
and  by  adding  a  new  paragraph  (a)(e)  to 
read  as  follows: 


15.406-1 

(a)  •  •  • 

(6)  Letter  Request  for  Proposals  (see 
15.402). 

18.  Section  15.406-2  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

15.406-2   Part  I— The  Scfiedule. 


(a)  •  •  * 

(1)  Prepare  RFFs  on  Standard  Form 
33,  Solicitation,  Offer  and  Award 
(53.301-33),  imless  otherwise  permitted 
by  this  regulation.  The  first  page  of  the 
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SF  33  is  the  ficat  page  of  the  solicitation 
and  includes  Mfliuii  A  of  tkc  onifonn 
contract] 


i5.4aa-i  lAiMnrtscn 

19.  Section  15.406-3  is  amended  by 
removing  the  third  sentence  in 
paragraph  (c). 

15.406-6   (Amended] 

20.  Section  0.406-6  is  amended  by 
removing  the  tUrd  sentence  in 

paragraph  t14- 

21.  Section  15.804-6  is  «nended  by 
revising  paragraph  (5)  in  Table  15-2  in 
paragraph  (b)(2)  to  read  as  £adows: 


Table  15-4 


•fs 


5.  By  sabmltting  oBiBror's  piopeaaL  fta 
ofierar,  if  seiecled  for  mROtiation.  grants  tlM 
contncUog  officer  or  aa  authorized 
repreaeatative  the  right  to  examine,  at  any 
time  before  award,  thoie  books,  records, 
documents,  and  other  types  of  factual 
information,  regardless  of  form  or  whether 
such  sapporting  information  is  specifically 
referenced  or  inchided  in  the  proposal  aa  the 
iMsis  for  pricing,  that  wiU  peraut  an  adequate 
evaluation  of  the  proposed  price. 


PART  17-8PECIAL  CONIRACTmQ 


I 


22.  Section  17.200  is  revised  to  read  as 
follows:  i 


17.200   Seepaof 

This  subpart  prescribes  policies  and 
procedures  for  die  use  of  option 
solicitation  provisions  and  contract 
clauses.  Except  as  provided  in  agency 
regulations,  this  subpart  does  not  apply 
to  contracts  for  . 

(a)  Services  involving  the  I 
construction,  alteration,  or  repair 
(including  dredging,  excavating,  and 
painting)  of  buildii^,  bridges,  roads,  or 
other  kinds  of  real  property; 

(b)  Architect-engineer  services; 

(c)  Research  and  development 
services: 

(d)  Automatic  data  processing  (ADP) 
equipment  systems:  and 

(e)  Telecommunications  equipment 
and  services. 

However,  it  does  not  preclude  the  use  of 
options  in  those  contracts. 

23.  Section  17.202  is  amended  by 
adding  a  paragraph  (a)  a  parenthetical 
second  sentence  to  read  as  follows: 

17.202    Uae  of  options. 

(a)  *  •  •  (See  17.207(f)  with  regard  to 
the  exercise  of  options.) 


24.  Section  17.206  is  revised  to  read  as 
follows: 

17J06    EwahMUon. 

(a)  fat  awarding  the  basic  contract  the 
contracting  officer  shall  except  as 
provided  in  paragraph  (b)  of  this  section, 
evaluate  offers  for  any  option  quantities 
or  periods  contssned  in  a  soUdtation 
when  it  has  been  determined  prior  to 
soliciting  offers  that  the  Government  is 
likely  to  exercise  the  options.  (See 
17.208.) 

(b)  llie  contracting  officer  need  not 
evafaiate  offers  for  any  option  quantities 
when  it  is  determined  diat  evaluation 
would  not  be  in  the  best  interests  of  the 
Govemnent  and  dds  determination  is 
approved  at  a  level  above  the 
contracting  officer.  An  example  of  a 
circumstance  that  may  support  a 
determinatian  not  to  evaluate  offers  for 
option  quantities  is  when  diere  is  a 
reasonable  certainty  that  fimds  will  be 
unavailable  to  permit  exercise  of  the 
option. 

25.  Section  17.207  is  amended  by 
revising  paragrhph  (f)  to  read  as  follows: 

17.207    Csercies  of  opdona.  ^ 

•        • '      •        *        • 

(f)  Before  exercising  an  option,  die 
contracting  officer  shall  make  a  written 
determination  for  the  contract  file  that 
exercise  is  in  accordance  with  the  terms 
of  the  option,  the  requirements  of  this 
section,  and  Part  6.  To  satisfy 
requirements  of  Part  6  regarding  full  and 
open  competition,  the  option  must  have 
been  evaluated  as  part  of  the  initial 
competition  and  be  exercisable  at  an 
amount  specified  in  or  reasonably 
determinable  fitim  the  terms  of  the  basic 
contract  e.g. — 

(1)  A  specific  dollar  amount: 

(2)  An  amount  to  be  determined  by 
applying  provisions  (or  a  fonnula) 
provided  in  the  basic  contract  bat  not 
including  renegotiation  of  the  price  for 
worii  in  a  fixed-price  type  contract 

(3)  In  the  case  of  a  cost-type  contract, 
if— 

(i)  The  option  contains  a  fixed  or 
maximum  fee;  or 

(ii)  The  fixed  or  maximum  fee  amount 
is  determinable  by  applying  a  formula 
contained  in  the  basic  contract  (but  see 
16.102(c)); 

(4)  A  specific  price  that  is  subject  to 
an  economic  price  adjustment  provision; 
or 

(5)  A  specific  price  that  is  subject  to 
change  as  the  result  of  changes  to 
prevailing  labor  rates  proviikd  by  the 
Secretary  of  Labor. 
***** 

2&  Sectdion  17.208  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 


17.206 
contiact. 


provlsiona  and 


(b)  The  contracting  officer  riudi  insert 
a  provision  substantially  the  same  as 
the  provision  at  52.217-4,  Evaluation  of 
Options  Exatdsed  at  Time  ai  Contract 
Award,  in  solicitations  whra  the 
solicitation  includes  an  optian  dause.  a 
d^l^rmination  has  been  made  that  there 
is  a  reasooabie  likelihood  that  die 
option  wiU  be  cxerdaed.  and  Ike  option 
may  be  exercised  at  the  tioie  of  contract 
award. 

(c)  Uae  contracting  officer  shall  insert 
a  provision  substantially  the  saaie  as 
the  provision  at  52.217-5.  Evaluation  of 
Options,  in  solicitations  when— 

(1)  The  solicitation  contains  an  option 
clause; 

(2)  An  option  is  not  to  be  exercised  at 
the  time  of  contract  award: 

(3)  A  finn-fixed-price  contract  a 
fixed-price  contract  with  economic  price 
adjustment  or  other  type  of  contract 
approved  under  agency  procedures  is 
contemplated;  and 

(4)  A  determination  has  been  made  , 
that  there  is  a  reasonable  Ukelihood  that 
the  option  wiU  be  exercised. 

PART  1»-9MALL  BUSINESS  AND 
SMALL  MSAOVANTAQED  BUSINESS 
CONCERNS 

19.501    [Amended] 

27.  Section  19.501  is  amended  t^ 
removing  paragraph  (k). 

PAftT  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

28.  Section  31.204  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 


31.204 


vt  prvicipies  ana 


(c)  Section  31.205  does  not  cover 
every  element  of  cost  Failure  to  include 
any  item  of  cost  does  not  imply  that  it  is 
eidier  allowable  or  unallowable.  The 
determination  of  allowability  shall  be 
based  on  the  principles  and  standards  in 
this  subpart  and  the  treatment  of  similar 
or  related  selected  items.  When  more 
than  one  sobsectioo  in  31.205  is  relevant 
to  a  contractor  cost  the  cost  shall  be 
apportioned  among  the  applicable 
subsections,  and  t£e  detenaination  of 
allowability  of  each  portion  shall  be 
based  on  the  guidance  contained  in  the 
applical^  subsection.  When  a  cost  to 
which  more  than  one  subsection  in 
31J205  is  relevant  cannot  be 
apportioned,  the  determination  of 
allowability  shall  be  based  on  the 
guidance  contained  in  the  subsection 


diat  most  specifically  deals  widi,  or  best 
captures  the  essential  nature  of,  the  cost 
at  issue. 

PART  3i-FEDERAL  SUPPLY 
SCHEDULE  CONTRACTS 

29.  Section  38.102^  is  amended  by 
revising  in  paragr^  (a)  die  diird  and 
fourth  sentences  to  read  as  follows: 


36.102-3    New  Hem  Introductory  J 

(a)  *  *  *  These  centers  are  bsted  in 
die  provision  at  52.210-1,  Availability  of 
Specifications  Listed  in  the  GSA  Index 
of  Federal  Specifications.  Stantfards  and 
Commercial  Item  Descriptions.  The  BSC 
screens  the  applications  and  forwards 
them  to  die  GSA,  Federal  Supply 
Service  (FSS),  for  review  and 
acceptance  or  rejection.  •  •  * 
•       •       •       •       * 

3a  Part  39  is  revised  to  read  as 
follows: 

PART  39— ACQUISmON  OF 
INFORMATION  RESOURCES 

39.001  PoKcy. 

39.002  Delegations  of  procurement 
,  antBority. 

Andtoritr  40  UJS.C.  488(c):  10  U.S.C 
Chapter  137t  and  42  VS.C.  2473(c). 

Note. — UntO  more  compreiMnsive  coverage 
is  included  in  the  FAR,  this  part  serves  as  a 
means  a<  rafatriBg  acquisitiaa  pexsoansi  to 
the  Federal  InformatioB  Resoorces 
MSnagement  Regulation  (FIRMR)  for  tiioae 
special  policies  and  procedures  appUcaUe  to 
acquisition  of  certain  automatic  data 
processing  (ADP),  telecommunications,  and 
related  resources. 

39.001    Polcy. 

In  acquiring  information  resources, 
acquisition  personnel  shall  follow  the 
policies  and  procedures  contained  in  the 
FAR  except  in  those  areas  where  the 
FIRMR  (41 CFR  Ch.  201)  prescdbea 
special  policies,  procedures,  provisions, 
or  dauaes. 

39j002   Deiogailonaof  procweaMnl 
auttwrtty. 

The  Administrator  of  C  ?neral 
Services  has  certain  exciesive 
authorities  regarding  acquisition  of 
informatiaB  resources  iriiidi  may  be 
delegated  to  agencies.  The  PIRMR 
contains  blanket  delegations  and  rules 
for  requesting  specific  delegations.  In 
addition,  the  FIRMR  contains  rales 
regarding  otlMr  delegations  diet  may  be 
granted  to  meet  qwdfic  infonnatkm 
resources  needs.  Provisiona  for 
requesting  these  delegations  are 
provided  in  die  FIRMR  (see  particalarly 
FIRMR  Part  201-23). 


^ART4a— COWTRACT 
ADMMISTRAT10N 

31.  Section  42.402  is  amended  by 
revising  paragrqih  (b)  to  read  as 
follows: 


42.402    Visits  to  conUectuts' 


(b)  If  the  visit  will  result  in  reviewing 
auditing,  or  obtaining  any  information 
fi'om  the  contractor  relating  to  contract 
administration  functions,  the 
prospective  visitor  shall  identify  the 
information  in  sufficient  detail  so  as  to 
permit  the  CAO.  after  consultation  with 
the  contractor  and  the  coyiizant  audit 
office,  to  determine  whether  such 
information,  adequate  to  fulfill  die 
requirement  has  recently  been  reviewed 
by  or  is  available  within  the 
Government  If  so,  the  CAO  wriU 
discourage  the  visit  and  refiar  die 
prospective  visitor  to  the  Government 
office  where  sudi  information  is  located. 
Where  the  c^ce  is  the  CAO,  such 
information  will  be  hnmediately 
forwarded  or  otherwise  made  avaflable 
to  the  requestor. 


PART  47— TRANSPORTATION 

32.  Section  47.303-1  is  amended  by 
revising  parapaph  (aX4)  to  read  as 
follows: 

47J03-1    F.0J1.  origin. 

(a)  *  *  * 

(4)  If  stated  in  die  solicitation,  to  any 
Government-designated  point  loc^sd 
within  the  same  dty  or  commerda)  sene 
as  the  f.o.b.  origin  point  specified  in  the 
contract  (commercial  zones  are 
prescribed  by  the  Interstate  Ctmunerce 
Commission  at  49  CFR  Part  1048). 

33.  Section  47  J08-3  is  aaiended  by 
revising  paragraph  (aXl)(iv)  to  read  as 
foUows: 

47.363-3  fMJb.  eilgin,  fcelghl  tlenedL 

(1)  *  •  • 

(iv)  If  stated  in  the  solicitation,  to  any 
Government-designated  point  located 
within  the  same  dty  or  oommerdal  sane 
as  the  toJb.  origin  point  specified  in  the 
contract  (commercial  zones  are 
prescribed  by  the  Interstate  Commerce 
Commission  at  40  CFR  Part  1048);  and 
*        •        *        •        « 

34.  Section  47 J09-4  is  smended  by 
revising  parayeph  (aKl)Dv}  to  read  as 
follows: 


47J03-4 


(iv)  if  stated  in  the  soHdtation,  to  any 
Government-designated  point  located 
within  the  same  dty  or  commerdal  zone 
as  the  toJb.  origin  point  specified  in  the 
contract  (oommercial  zones  sre 
prescribed  by  the  btecstate  Commerce 
Commisskm  at  40  CFR  Part  1048);  and 

35.  Section  47J03-5  is  amended  by 
revising  paragraph  (a)(l)(iv]  to  read  as 
foUows: 

47 J03~5    r.o.b.  origin.  wNh  dHferenflelB. 

(a)  *  *  ' 

(1)  •  •  • 

(iv)  If  stated  tai  die  solicitation,  to  any 
Government-designated  point  located 
within  the  same  dty  or  commercial  zone 
as  the  f.o.b.  origin  point  specified  in  the 
contract  (commercial  zones  are 
prescribed  by  die  Interstate  Commerce 
Commission  at  40  CFR  Part  1048);  and 

PART  S2-S0LICITATI0N 
PROVISIONS  AND  CONTRACT 
CLAUSE 

36.  Section  52.102-1  is  amended  by 
adding  pangrapb  (d)  to  read  as  follows: 

5Z168-1    laserperaMen  9y  lelsfewcai 

*        *        •       •       • 

(d)  fai  order  to  incorporate  provisions 
and  clauses  by  reference  into  the 
Uniform  Centred  Format  (UCF)  sections 
designated  in  the  matrices  in  Subpart 
52.3,  the  contracting  officer  shaQ  indude 
in  such  sections  the  following  statement 
appnqiriately  completed  to  list  the 
number,  tide,  date,  and  source  (e.g.. 
FAR)  of  each  of  the  pertinent  provisions 
and  clauses: 

Notice.— The  following  solidtatkn 
provisioiis  and/or  contract  clauses  pertinent 
to  this  section  are  hereby  Incocporstod  by 
reference: 

37.  Section  52.107  is  smended  by 
revising  paragr^ihs  (a)  and  (b)  to  read 
as  follows: 


52.107 

In  Subpart  52.1. 

(a)  (1)  The  contracting  officer  shall 
insert  the  provision  at  52.2S2-1, 
SoUdtation  Provisions  Incorporated  by 
Reference,  in  solidtations  in  order  to 
incorporate  provisions  by  reference,  if 
the  soUdtation  uses  the  Uniform 
Contract  Format  (UCF). 

(2)  If  the  scrficitation  incorpwates 
provisions  by  reference  and  does  not 
use  the  UCF,  the  contracting  officer  shall 
use  the  provision  with  its  Alternate  I. 
and  shaU  list  each  of  these  provisions  by 
number,  tide,  and  date. 

(b)  (1)  The  contracting  officer  shall 
insert  the  dense  st  52JZS2-2,  Clauses 
Incorporated  by  Reference,  in 
soUdtations  and  contracts  in  order  to 
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incorporate  clauses  by  reference  if  the 
solicitation  or  contract  uses  the  Uniform 
Contract  Format  (UCF).  | 

(2)  If  the  solicitation  or  contract 
incorporates  clauses  by  reference  and 
does  not  use  the  UCF,  the  contracting 
officer  shall  use  the  clause  with  its 
Alternate  I,  and  shall  list  each  of  these 
clauses  by  number,  title,  and  date. 


52.210-4  AvaMabNKy  for  •lamination  Of 
•pacHteatkNW  not  Nstad  In  ttta  Q8A  Indax 
of  Fadaral  SpocMcatlon*,  Standards  and 


38.  Section  52.210-1  is  revised  to  read 
as  follows: 


•tionJ 


52.210-1    AvalabWty  of  SpacWcat 
Usted  In  tlw  Indax  of  Fadanri 
SpacMcationa,  Standards  and  Conmtwtial 
Itam  Daacriptiona. 

As  prescribed  in  10.011(a),  insert  the 
following  provision: 

Availability  of  Spedlications  Listed  in  tha 
GSA  Index  of  Federal  Specifications, 
Standards  and  Commeidal  item  Descriptions 
Ounuas) 

(a)  A  single  copy  of  each  specification  cited 
in  this  solicitation  is  available  without  charge 
from  the  GSA  Specifications  Unit,  7th  &  D 
Sts.,  SW..  Washington,  DC  20407  (Tel.  202- 
472-2205  or  472-2140).  or  from  any  ef  the 
General  Services  Administration  Business 
Service  Centers  which  are  located  in  Boston, 
MA;  New  York,  NY:  Philadelphia,  PA; 
AtlanU  GA  Chicago,  H:  Kansas  City,  MO; 
Ft.  Worth,  TX;  San  Francisco,  CA:  Los 
Angeles,  CA;  and  Auburn.  WA.  Additional 
copies  may  be  purchased  from  the  GSA  I 
Specifications  Unit  in  Washington,  DC.  I 

(b)  The  GSA  Index  of  Federal 
Specifications,  Standards  and  Commercial 
Item  Descriptions  may  be  purchased  from  the 
Superintendent  of  Ekxniments,  U.S. 
Government  Printing  Office,  Washingtoa  DC 
20402.  j 

(End  of  provision)  I 

39.  Section  52.210-3  is  amended  by 
revising  the  section  title,  the 
introductory  test  of  the  provision,  the 
provision  title  and  date,  and  by 
removing  the  derivation  line  following 
"End  of  provision"  to  read  as  follows: 

52^10-3   AvalabmyofspMMcatlonanot 
iatad  In  tlw  GSA  kidax  of  Fadarai 
Spaclflcatlona,8landaniaandCommarclai 
Itam  Oaacrlpaona.  | 

As  prescribed  in  10.011(c),  insert  i 
provision  substantially  the  same  as  the 
following: 

Availability  of  SpedficatioiM  Not  Ustad  in 
the  GSA  Index  of  Fedacal  Spedficatioas. 
Standards  and  Commetcial  Item  Daeoiptions 
OunUM) 

4a  Section  52.210-4  is  amended  by 
revising  section  title,  the  introductory 
text  of  the  provision,  the  provision  title 
and  date,  and  by  removing  the 
derivation  line  following  "End  of 
provision"  to  read  'ollows: 


As  prescribed  in  10.011(d),  insert  a 
provision  substantially  the  same  as  the 
following: 

Availability  for  Examinatioa  of  Specifications 
Not  Listed  in  the  GSA  Index  of  Federal 
Specifications,  Standards  and  r.«mnrMrrifl 
Item  Descriptions  Qun  19M) 


41.  Section  52.217-4  is  revised  to  read 
as  follows: 

52.217-4   Evaluation  Of  option  axardaad  at 
thna  of  contract  award. 

As  prescribed  in  17.208(b),  insert  a 
provision  substantially  the  same  as  the 
following: 

Evaluation  of  Options  Exercised  at  Time  of 
Contract  Award  (Jun  1988) 

Except  when  it  is  determined  in 
accordance  with  FAR  17.20e(b)  not  to  be  in 
the  Government's  best  interests,  the 
Government  will  evaluate  the  total  price  for 
the  basic  requirement  together  with  any 
option(s)  exercised  at  the  time  of  award. 

(End  of  provision] 

42.  Section  52.217-5  is  revised  to  read 
as  follows: 

52.217-5    Evaluation  Of  optiona. 

As  prescribed  in  17.208(c)(1),  insert  a 
provision  substantially  the  same  as  the 
following: 

Evaluation  of  Options  (Jun  1988) 

(a)  Except  when  it  is  determined  in 
accordance  with  FAR  17.20e(b)  not  to  be  in 
the  Government's  best  interests,  the 
Government  will  evaluate  offers  for  award 
purposes  by  adding  the  total  price  for  all 
options  to  the  total  price  for  the  basic 
requirement.  Evaluation  of  options  will  not 
obligate  the  Government  to  exercise  the 
option(s). 

(b)  The  Government  may  reject  an  offer  as 
nonresponsive  if  it  is  materially  unbalanced 
as  to  prices  for  the  basic  requirement  and  the 
option  quantities.  An  offer  is  unbalanced 
when  it  is  based  on  prices  significantly  less 
than  cost  for  some  work  and  prices  which  are 
significantly  overstated  for  other  work. 

(End  of  provision) 

43.  Section  52.247-29  is  amended  in 
the  introductory  text  by  inserting  a 
colon  following  the  word  "clause"  and 
removing  the  remainder  of  the  sentence; 
by  removing  in  the  title  of  the  clause  the 
date  "(APR  1984)"  and  inserting  in  its 
place  the  date  "(JUN  1988)":  by  revising 
paragraph  (a)(4);  by  removing  paragraph 
(c)(1);  by  redesignating  paragraph  (c)(2) 
as  new  paragraph  (c)(1);  by 
redesi^ating  and  revising  paragraph 
(c)(3)  as  paragraph  (c)(2);  and  by 
removing  both  derivation  lines  following 
"(End  of  clause)"  to  read  as  follows: 


52.247-29    F.0J1.  Origin. 

(a)  *  *  * 

(4)  If  stated  in  the  solicitation,  to  any 
Government  designated  point  located  within 
the  same  city  or  commercial  zone  as  the  f.o.b. 
origin  point  specified  in  the  contract 
(commercial  zones  are  prescribed  by  the 
Interstate  Commerce  Commission  at  49  CFR 
1048). 

(C)  *  *  * 

(2)  Notwithstanding  subparagraph  (c)(1)  of 
this  clause,  if  the  Contractor's  shipping  plant 
is  located  in  the  State  of  Hawaii,  and  the 
contract  requires  deUvery  to  be  made  by 
container  service,  the  Contractor  shall  deliver 
the  supplies,  at  the  Contractor's  expense,  to 
the  container  yard  in  the  same  or  nearest  city 
where  seavan  container  service  is  available. 
***** 

44.  Section  52.247-31  is  amended  in 
the  introductory  text  by  inserting  a 
colon  following  the  word  "clause"  and 
removing  the  remainder  of  the  sentence; 
by  removing  in  the  title  of  the  clause  the 
date  "(APR  1984)"  and  inserting  in  its 
place  the  date  "(J[UN  1988)";  by  revising 
paragraph  (a)(l)(iv);  by  removing 
paragraph  (c)(1);  by  redesignating 
paragraph  (c)(2)  as  new  paragraph  (c)(1); 
by  redesignating  and  revising  paragraph 
(c)(3)  as  paragraph  (c)(2);  and  by 
removing  both  derivation  lines  following 
"(End  of  clause)"  to  read  as  follows: 

52.247-31    F.o.b.  origin,  fralgtrt  aNowad. 


(a)  *  *  * 
(1)  •  •  * 

(iv)  If  stated  in  the  solicitation,  to  any 
Government  designated  point  located  within 
the  same  city  or  commercial  zone  as  the  f.o.b. 
origin  point  specified  in  the  contract 
(commercial  zones  are  prescribed  by  the 
Interstate  Commerce  Commission  at  49  CFR 
1048);  and 


(c)  *  •  • 

(2)  Notwithstanding  subparagraph  (c)(1)  of 
this  clause,  if  the  Contractor's  shipping  plant 
is  located  in  the  State  of  Hawaii,  and  the 
confract  requires  delivery  to  be  made  by 
container  service,  the  Contractor  shall  deliver 
the  supplies,  at  Contractor's  expense,  to  the 
container  yard  in  the  same  or  nearest  city 
where  seavan  container  service  is  available. 


45.  Section  52.247-32  is  amended  in 
the  introductory  text  by  inserting  a 
colon  following  the  word  "clause"  and 
removing  the  remainder  of  the  sentence; 
by  removing  in  the  title  of  the  clause  the 
date  "(APR  1984)"  and  inserting  in  its 
place  the  date  "(JUN  1988)";  by  revising 
paragraph  (a)(l)(iv);  by  removing 
paragraph  (c)(1);  by  redesignating  (c)(2) 
as  new  (c)(1);  by  redesignating  and 
revising  (c)(3)  as  (c)(2);  and  by  removing 
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both  derivation  lines  following  "(End  of 
clause)"  to  read  as  follows: 

52.247-32    F.0JI  origbib  1M|M  prepaid. 

•  •        •        •        • 

(a)  •  •  • 

(1)  *  *  * 

(iv)  If  stated  in  the  solicitation,  to  any 
Government  designated  point  located  within 
the  same  dty  or  commercial  sona  as  die  fcb. 
origin  point  specified  in  the  coattact 
(conmiercial  zones  are  piesuibed  l>y  tlia 
Interstate  Commerce  ComaiiasioD  at  40  CFR 
1048):  and 

•  •        •        *        • 

•  (c)  *  •  * 

(2)  Notwidistanding  subparagraph  (c)(1)  of 
this  clause,  if  the  Contractor's  shaping  plant 
is  located  in  the  State  of  Hawaii,  and  the 
contract  requires  delivery  to  be  made  by 
container  service,  the  Contractor  shall  deliver 
the  supplies,  at  the  Contractor's  expense  to 
the  container  jraid  in  the  same  of  nearest  dty 
where  seavan  container  service  is  available. 
♦        •        •        *        • 

46.  Section  52.247-33  is  amended  in 
the  introductory  text  by  inserting  a 
colon  following  the  word  "clause"  and 
removing  the  remainder  of  the  sentence; 
by  removing  in  the  title  of  the  clause  the 
date  "(APR  1984)"  and  inserting  in  its 
place  the  date  "{JUN  1988)";  by  revising 
paragraph  (a)(l)(iv);  and  by  removing  all 
derivation  lines  following  "(End  of  ' 
clause)"  to  read  as  follows: 

52.247-33    F.O J>.  origin,  wHh  diffarantlals. 
***** 

(a)  •  •  * 
(1)  *  •  • 


(iv)  If  stated  in  the  solidtation.  to  any 
Government-designated  point  located  within 
tfie  sama  dty  or  coamerdal  zone  as  the  f.oi). 
origin  point  specified  In  the  contract 
(coamerdal  zones  are  prescribied  by  the 
bUerstate  Commission  at  4SCFR  KMB);  and 
•        •        •        •        • 

47.  Section  52.25Z-1  is  revised  to  read 
as  follows: 

ML25a-t   SoWdtatloii  provtalona 
Mcofponrtad  by  refamica. 

As  |»escribed  in  52.107(a),  insert  the 
following  provision: 

SoUdtation  Piovirions  Incoiporated  by 
Refannoe  Qun  1988) 


This  solicitation  incorporates  one  or  more 
solicitation  provisions  by  reference,  with  the 
same  force  and  effect  as  if  they  were  given  in 
full  text  Upon  request,  the  Contracting 
Officer  will  make  their  fuO  text  available. 

(Bad  of  provision] 

Alternate  I  (JUN  1988).  If  the  solidtation 
incorporates  provisions  by  reference  and 
does  not  use  the  Uniform  Contract  Format — 

(a)  Substitute  the  words  "the  following"  for 
the  words  "one  or  more"  in  the  first  sentence 
of  the  basic  dause;  and 

(b)  Add  the  following,  listing  by  number, 
tide,  and  date  each  provision  that  is 
incorporated  by  reference: 

L  FEDERAL  ACQUISITION  REGULATION 
(48  CFR  CHAPTER  1)  SOLICirATION 
PROVISIONS 

n.  [insert  regulation  name]  (48  CFR 
CHAPTER—)  SOLICITATION  PROVISIONS 

48.  Section  52.252-2  is  revised  to  read 
as  follows: 


52.2S2-2   Ctauaaa  Iwcoirpotalad  by 
rafaranca. 

As  prescribed  in  S2.107(b).  insert  the 
following  clause: 


IbyWafsisiiisOaallM) 

This  contract  incorporates  one  or  more 
dauses  by  reference,  with  the  same  force  aid 
effect  as  if  they  were  given  in  full  text.  Upon 
request,  the  Contracting  Officer  nvill  make 
their  full  text  available. 

(End  of  dause) 

Alternate  I  (JUN  1988).  If  die  solidUtion  or 
contract  incorporates  clauses  by  reference 
and  does  not  use  the  Uniform  Contrad 
Format — 

(a)  Sabetitiite  the  words  "the  following"  for 
the  words  "one  or  more"  in  the  first  sentence 
of  the  basic  clause;  and 

(b)  Add  the  following.  listing  by  number, 
title,  and  date  eadi  provision  that  is 
incorporated  by  reference: 

I.  FEDERAL  ACQUISITION  REGULATION 
(48  CFR  CHAPTER  1)  CLAUSES 

n.  [insert  regulation  name]  (48  CFR 
CHAPTER—)  CLAUSES 

PART  53— FORMS 

53.215-2    [Amandad] 

49.  Section  53.215-2  is  amended  by 
removing  in  paragraph  (a)  the  date  "(10/ 
83)"  and  inserting  in  its  place  the  date 
T/87)". 

50.  Section  53.301-1411  (SF 1411)  is 
revised  to  read  as  follows: 

aiuata  cooc  stao-u-M 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
RetiabiHtatlon  Servicea 

Experimental  and  Innovative  Training 


AOENCv:  Department  of  Education. 

ACTKNi:  Notice  of  final  funding  priorities 
for  fiscal  year  1988. 

SUMMARY:  The  Secretary  announces 
annual  funding  priorities  for  training 
grants  under  the  Experimental  and 
Innovative  Training  Program  in  order  to 
ensure  effective  use  of  program  funds 
and  to  direct  funds  to  areas  of  identified 
personnel  need  during  fiscal  year  1988. 
The  Secretary  gives  ah  absolute 
preference  to  applications  that  meet  the 
terms  of  the  priorities. 

EFFECTIVE  DATE:  These  final  funding 
priorities  take  effect  either  45  days  after 
publication  in  the  Federal  Register  or 
later  if  Congress  taked  certain 
adjournments.  If  you  want  to  know  the 
effective  date  of  die  final  funding 
priorities,  call  or  write  the  Department 
of  Education  contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Toby  Lawrence,  Division  of  Resource 
Development,  Office  of  Developmental 
Programs,  Rehabilitation  Services 
Administration,  Office  of  Special 
Education  and  Rehabilitative  Services, 
Department  of  Education,  400  Maryland 
Avenue  SW.,  (Switzer  Building,  Room 
3326— M/S  2312),  Washington.  DC 
20202.  Telephone:  (202]  732-1351. 

SUPPLEMENTARY  INFORMATION:  Grants 
for  the  Experimental  and  Innovative 
Training  Program  are  authorized  by 
Tide  in,  section  304  of  the  Rehabilitation 
Act  of  1973,  as  amended.  Program 
regulations  for  the  Experimental  and 
Innovative  Training  Ftogram  are 
estabhhed  at  34  CFR  Part  387.  The 
purpose  of  the  Experimental  and 
Innovative  Training  Program  is  to 
support  projects  designed  to  develop 
new  types  of  training  programs  for 
rehabilitation  personnel  and  to 
demonstrate  the  effectiveness  of  these 
new  types  of  training  programs  for 
rehabilitation  personnel  in  providing 
rehabilitation  services  to  persons  with 
severe  disabilities  and  to  develop  new 
cmd  improved  methods  of  training 
rehabiliation  personnel  to  achieve  more 
effective  deUvery  of  rehabilitation 
services  by  State  and  other 
rehabilitation  agencies. 

Awards  are  made  under  this  program 
to  State  vocational  rehabiUtation 
agencies  and  other  public  or  nonprofit 


agencies  and  organizations,  including 
institutions  of  higher  education. 

On  March  3, 1988  the  Secretary 
published  a  notice  of  proposed  priorities 
for  this  program  in  the  Federal  Register 
(53  FR  6948-4).  Except  for  minor 
technical  revisions,  there  are  no 
significant  differences  between  these 
final  priorities  and  the  proposed 
priorities. 

Final  Priorities 

In  accordance  with  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  at  34  CFR 
75.105(c)(3),  the  Secretary  gives  an 
absolute  preference  to  applications 
submitted  under  the  Experimental  and 
Innovative  Training  Program  that 
address  the  priorities  described  below. 
An  absolute  preference  is  one  which 
permits  the  Secretary  to  select  only 
those  applications  that  meet  the 
described  priorities. 

Priority  1 

The  training  under  this  priority  must 
address  the  training  of  rehabilitation 
counselors  and  supervisors  of 
rehabilitation  counselors  in  State 
vocational  rehabilitation  agencies  to 
provide  effective  rehabilitation  services 
to  traumatically  brain-injured  adults. 
The  training  must  upgrade  their 
knowledge  and  improve  their  skills:  (1) 
To  determine  and  substantiate  the 
eligibility  of  traumatically  brain-injured 
adults  to  receive  rehabilitation  services; 
(2)  to  evaluate  the  functional  capacities 
of  traumatically  brain-injured  adults;  (3) 
to  plan  and  deliver  effective  vocational 
and  independent  living  rehabilitation 
services  to  traumatically  brain-injured 
adults;  (4)  to  coordinate  commimity 
resources  in  the  rehabilitation  plan  to 
address  their  needs;  (5)  to  utilize 
rehabilitation  engineering  resources; 
and  (6)  to  develop  jobs  for  and  place 
traumatically  brain-injured  adults  in 
employment. 

The  training  must  include  an  emphasis 
in  its  curricidum  on  improving  the 
capacity  of  personnel  trained  to  develop 
linkages  between  providers  ot  special 
education  and  vocational  rehabilitation 
services  and  enhance  coordination  and 
transition  among  service  providers.  The 
training  must  include  technical 
assistance  to  rehabilitation  continuing 
education  programs  to  increase  their 
capacity  to  train  employed  personnel  to 
provide  improved  rehabilitation  services 
to  traumatically  brain-injured  adults. 
This  technical  assistance  is  intended  to 
ensure  the  integration  and  replication  of 
training  supported  under  this  priority  by 
rehabilitation  continuing  education 


programs.  In  addition,  written  training 
materials  and  visual  aids  must  be 
developed  and  made  available  to 
rehabiUtation  continuing  education 
programs  for  their  use  in  training 
rehabilitation  personnel  to  provide 
effective  services  to  traumatically  brain- 
injured  adults.  Program  regulations  for 
the  Rehabilitation  Continuing  Education 
Programs  are  established  at  34  CFR  Part 
389. 

Priority  2 

The  training  under  this  priority  must 
address  the  training  of  direct  service 
personnel  to  provide  community-based 
supported  employment  services. 

llie  1986  Amendments  to  the 
Rehabilitation  Act  of  1973  estabUshed  a 
State  supported  employment  formula 
grant  program  and  added  supported 
employment  as  an  acceptable 
employment  outcome  under  the 
traditional  vocational  rehabilitation 
program  under  Tide  I  of  the  Act.  While 
supported  employment  is  a  viable 
rehabilitation  method  for  achieving 
competitive  employment  for  individuals 
with  the  most  severe  handicaps,  there  is 
critical  shortage  of  direct  service 
personnel,  such  as  job  coaches,  to 
provide  supported  employment  services. 
Unless  this  shortage  is  addressed,  the 
full  benefits  of  the  new  program  and 
services  under  the  vocational 
rehabilitation  program  may  be  delayed 
unnecessarily. 

Training  under  this  priority  must  be 
non-academic  in  nature.  The  training 
approach  should  include  a  sequential 
series  of  workshops  or  seminars  and 
practicimi  experiences  in  community- 
based  settings  that  directiy  involve 
trainees  in  providing  supported 
employment  services  to  individuals  with 
the  most  severe  handicaps.  Programs 
should  provide  intensive  training  in  all 
skill  areas  necessary  for  direct  service 
personnel  to  provide  effective  supported 
employment  services.  Individuals  who 
will  be  trained  in  the  program  should 
have  prior  experience  in  working  with 
individuals  with  severe  handicaps  and 
may  be  currenUy  employed,  recruited 
from  retirement,  or  already  participating 
in  another  educational  training  program. 
Hie  training  may  be  supplementary  to 
an  existing  training  program. 

Authority:  29  U.S.C  774. 

(Catalog  of  Federal  Domestic  Assistance 
No.  84.129,  Rehabilitation  Training  Program] 

Dated:  May  4. 1988. 
WUUun  J.  Bennett. 
Secretary  of  Education. 
[FR  Doc.  88-11004  Filed  5-17-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  ParU  50, 56,  and  61 
(CGO  77-140] 

Vessel  Piping  Systems 

aoency:  Coast  Guard,  DOT. 
action:  Supplemental  notice  of 
proposed  rulemaking. 

SUMMANY:  The  Coast  Guard  is  proposing 
to  amend  the  vessel  piping  systems 
regulations  to  clarify  technical 
requirements,  correct  errors,  and  revise 
the  lists  of  acceptable  standards  and 
specifications.  In  addition,  these 
proposed  amendments  would  delete  the 
manufacturers'  affidavit  system  used  to 
verify  compliance  of  various  piping 
components  with  the  regulations  and, 
instead,  would  incorporate  industry 
developed  standards.  The  affidavit 
system  has  proven  to  be  flawed  and 
misunderstood  and  many  regulations 
are  confusing  or  out  of  date.  These 
changes  would  eliminate  the  submission 
of  technical  information  for  these 
components  and  reduce  the  overall  cost 
burden  in  staff  hours  and  paperwork  for 
both  industry  and  the  Government, 
while  providing  a  better  method  for 
ensuring  that  the  components  comply 
with  Coast  Guard  regulations. 
DATES:  Comments  must  be  received  on 
or  before  July  18, 1988. 
ADDRESSES:  Comments  may  be  mailed 
to  Commandant  (G-CMC/21)  (CGD  77- 
140),  U.S.  Coast  Guard,  2100  Second 
Street,  SW.,  Washington,  DC  20593- 
0001.  Comments  will  be  available  for 
examination  or  copying  between  8  a.m. 
and  3  p.m.,  Monday  through  Friday, 
except  holidays,  at  the  Office  of  the 
Marine  Safety  Council,  Room  2110.  at 
the  above  address.  Telephone  number  is 
(202)  267-1477. 

FOR  FURTHER  INFORMATKMI  CONTACT: 
Mr.  Howard  L.  Hime,  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection,  (202)  267-2206. 
SUPPLEMENTARY  INFORMATION:  On 
January  9, 1985,  the  Coast  Guard 
published  a  Notice  Of  Proposed 
Rulemaking  (NPRM)  entitled 
"Miscellaneous  Changes  to  Parts  50  and 
56"  (50  FR 1072).  On  March  21, 1985,  the 
period  for  receipt  of  comments  was 
extended  an  additional  63  days  (50  FR 
11397).  Since  the  date  of  the  NPRM,  the 
Coast  Guard  has  made  extensive 
changes  and  additions  to  the  proposal. 
Because  the  conunents  received  do  not 
address  these  changes,  the  Coast  Guard 
is  publishing  this  Supplemental  Notice 
of  Proposed  Rulemaking  (SNPRM)l 


retitled  "Vessel  Piping  Systems,"  and 
asking  interested  parties  again  to  submit 
comments. 

The  public  is  invited  to  participate  in 
this  proposed  rulemaking  by  submitting 
written  views,  data,  or  argiunents. 
Persons  submitting  comments  should 
include  their  name  and  address,  identify 
this  notice  (CGD  77-140)  and  the 
specific  section  of  the  proposal  to  which 
each  comment  applies,  and  give  the 
reasons  for  the  comment.  If 
acknowledgment  of  receipt  of  a 
comment  is  desired,  a  stamped,  self- 
addressed  postcard  or  envelope  should 
be  enclosed. 

All  comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  The  proposal  may  be 
changed  in  view  of  the  comments 
received.  No  public  hearing  is  planned, 
but  one  may  be  held  at  a  time  and  place 
to  be  set  in  a  later  notice  in  the  Federal 
Register  if  requested  in  writing  and  it  is 
determined  that  the  opportunity  to  make 
oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Howard 
L  Hime,  Project  Manager,  and  Mr. 
Stephen  H.  Barber,  Project  Attorney. 
Office  of  Chief  Counsel. 

Discussion  of  Proposed  Rule 

This  proposal  is  intended  to  clarify 
certain  technical  requirements  for  vessel 
piping  systems  in  46  CFR  Part  56,  correct 
errors,  and  revise  the  lists  of  acceptable 
standards  and  specifications.  In 
addition,  this  proposal  would  delete 
from  46  CFR  Part  50  the  manufacturers' 
affidavit  system  used  to  verify 
compliance  of  various  piping 
components  with  the  regulations  and, 
instead,  would  incorporate  industry 
developed  standards.  Under  46  CFR 
50.05-1,  these  proposals  would  have  no 
effect  on  installations  and  equipment 
already  accepted  by  Coast  Guard 
marine  inspectors  and  maintained  in 
good  and  serviceable  condition. 
However,  when  a  piece  of  equipment  or 
a  system  is  replaced,  these  proposals  (as 
well  as  other  regulations  issued  after  the 
original  date  of  acceptance)  which  relate 
to  the  equipment  or  system  would  be 
appHcable  to  the  replacement. 

The  reference  to  nuclear  piping 
systems  has  been  removed  from  various 
places  in  these  regulations  because 
these  systems  are  required  to  meet  the 
nuclear  system  regulations  in  46  CFR 
Part  55.  These  references  should  have 
been  removed  when  46  CFR  Part  55  was 
revised  to  include  nuclear  piping 
systems. 


The  term  "pound"  and  its 
abbreviation  "lb."  appear  in  various 
places  in  the  existing  regulations  to 
identify  different  pressure  classes  of 
piping  components,  such  as  valves, 
flanges,  and  fittings.  The  term  "pound" 
or  "lb."  has  been  replaced  by  the  term 
"class"  in  the  text  of  ANSI  B31.1  and  in 
the  title  of  several  adopted  ANSI 
standards.  To  bring  our  regulations  up  to 
date,  the  term  "class"  is  being 
substituted  for  the  term  "pound"  or 
"lb."  For  example,  in  S  56.25-10(b).  the 
reference  to  "150  pound  standard  steel 
flanges"  is  revised  to  read  "class  i50 
standard  steel  flanges". 

1.  Section  50.10-20.  This  section  would 
be  revised  to  correct  the  zip  code  in  the 
mailing  address  of  the  Office  of  the 
Commandant. 

2.  Section  50.15-20.  Paragraph  (a) 
would  be  revised  to  include  additional 
organizations  whose  standards  are  to  be 
incorporated  by  reference  into  these 
regulations.  Many  organizations 
presently  listed  in  this  section  have 
moved  since  this  subchapter  was  last 
amended.  Addresses  of  those 
organizations  would  be  corrected  with 
this  rulemaking.  Additionally,  the 
organizational  listing  would  be 
alphabetized  to  simplify  locating 
organizations  on  the  list. 

3.  Section  50.20-5.  Paragraphs  (c)  and 
(d)  would  be  revised  to  correct  the  zip 
code  in  the  mailing  address  of 
Commandant  (G-MTH)  and  of  the 
Marine  Safefy  Center. 

4.  Section  50.20-15.  Paragraph  (a)(3) 
would  be  revised  to  permit 
manufacturers  to  fabricate  equipment  in 
accordance  with  previously  approved 
plans  without  having  to  resubmit  the 
plans  for  review,  provided  that  a  copy  of 
each  approved  plan  is  available  for 
review  by  the  approving  office.  With  the 
merger  of  the  three  field  technical 
offices  into  the  Marine  Safety  Center, 
the  existing  requirement  for  the  original 
plan  approval  to  have  been  given  by  the 
same  office  from  which  the  new 
approval  is  desired  becomes  moot. 
Marine  inspectors  must  always  have 
access  to  plans  which  approve  items  of 
equipment  so  they  may  ensure  that 
fabrication  is  done  in  accordance  with 
methods  which  have  been  determined  to 
comply  with  the  applicable  regulatory 
requirements. 

5.  Subpart  50.25.  This  subpart  would 
be  retitled  and  revised  to  delete  the 
affidavit  system  and  incorporate 
appropriate  industry  standards  for  each 
specific  item  covered.  The  affidavit 
system  was  developed  in  the  hopes  of 
providing  a  convenient  means  for 
manufacturers  of  various  piping 
components  to  certify  to  the  Coast 


Guard  that  they  are  knowledgeable  of 
Coast  Guard  regulations  pertaining  to 
inspected  and  certificated  vessels  and 
that  components  manufactured  by  them 
and  destined  to  be  installed  on  those 
vessels  comply  with  the  regulations. 
This  system  was  intended  to  enable 
vessel  owners  and  shipbuilders  to  order 
shipboard  piping  components  from 
participatii^  manufacturers  and  be  sure 
that  those  components  comply  with 
Coast  Guard  r^ulations.  At  the  time,  it 
was  believed  that  the  affidavit  system 
would  expedite  plan  review  because 
reviewers  would  be  able  to  determine  a 

,  piping  component's  acceptabilify  simply 
by  checking  to  see  if  it  was 
manufactured  by  an  accepted  supplier. 
While  the  system  appeared  to  have 
merit,  in  realify  it  proved  to  be  flawed.  It 
has  proven  to  be  misunderstood  and 
misused  by  manufacturers,  distributors, 
vessel  designers,  builders,  owners,  and 
Coast  Guard  personnel.  Products 
supplied  by,  or  ordered  from, 
manufacturers  who  have  submitted 

,  affidavits  are  often  found  not  to  comply 
with  applicable  regulations,  however, 
because  they  are  suppUed  by  accepted 
manufacturers,  they  are  often  assumed 
to  be  satisfactory.  The  result  is  that 
purchasers  and  the  Coast  Guard  cannot 
be  sure  that  piping  components  meet  the 
applicable  regulatory  requirements. 
Also,  the  affidavit  system  did  not  reduce 
our  plan  review  time  as  intended 

'  because  all  components  must  still  be 
checked  to  verify  that  they  are  suitable 
for  their  intended  purpose. 

Under  46  CFR  50.25-10(a),  the  use  of 
affidavits  is  to  terminate  when 
appropriate  standards  are  available. 
Since  1968,  many  industry  standards  for 
piping  system  components  have  been 
developed.  Many  of  these  are 

.  incorporated  by  reference  into  46  CFR 
Part  56.  The  American  Sociefy  for 
Testing  and  Materials  (ASTM),  through 
its  Committee  F-25  on  Shipbuilding 
Standards,  has  established  an  Affidavit 
Task  Group  to  develop  standards  for 
piping  components  not  presently 
covered  by  a  standard  and  their  worii  is 
nearly  complete.  This  rulemaking 
proposes  to  incorporate  those  completed 
standards  which  are  considered  suitable 
for  inclusion  into  the  regulations.  In 
addition,  standards  which  are 
completed  prior  to  publication  of  the 
final  rule  which  conform  to  the 
regulations  will  be  incorporated  in  the 
final  rule.  Components  constructed  to 
referenced  standards  would  be  suitable 
for  use  within  their  design  pressure  and 
temperature  ratings  aboard  inspected 
and  certificated  vessels.  Where  the 
regulations  permit,  manufacturers  would 
have  the  option  of  fabricating  piping 


system  components  to  these  adopted 
standards  or  of  meeting  the  performance 
requirements  specified  in  the 
regulations. 

6.  Section  50.25-1.  This  section  would 
be  revised  to  describe  die  basic 
acceptance  criteria  for  materials  and 
piping  components  and  to  remove 
existing  Table  50.25-l(a).  Paragraph  (b) 
would  inform  manufacturers  how  to  gain 
acceptance  of  materials  and  piping 
components  by  means  of  manufacturer 
or  mill  certificates.  These  procedures 
would  remain  virtually  unchanged  from 
the  procedures  currently  followed  by  • 
manufacturers  of  those  components. 

Paragraph  (c)  would  be  added  to 
indicate  that  the  acceptance  of  valves, 
fluid  conditioner  fittings,  and  special 
purpose  fittings  complying  with  an 
adopted  industry  standard  would  be 
through  review  of  appropriate  marking 
indicating  compliance  with  the  adopted 
industry  standard. 

Paragraph  (d)  would  be  added  to 
formalize  the  submittal  procedures 
currently  followed  by  manufacturers  of 
components  which  are  accepted  through 
vessel  plan  review,  resulting  in  specific 
letters  of  approval  or  approved  plans. 
Components  are  reviewed  on  a  case-by- 
case  basis  in  order  that  their  suitability 
for  intended  applications  can  be 
verified.  These  reviews  are  done  by  the 
Marine  Safety  Center  or  the  Officer  in 
Charge,  Marine  Inspection,  having 
cognizance  over  the  actual  installation 
of  these  products  and  are  usually  done 
in  conjunction  with  the  review  of  the 
entire  piping  system  in  which  the 
component  will  be  installed.  Requests 
for  such  reviews  are  made  by  the  vessel 
owner  or  authorized  representative  so 
that  the  Marine  Safety  Center  or 
cognizant  Officer  in  Charge,  Marine 
Inspection,  can  deal  with  a  single  point 
of  contact  rather  than  with  the  multitude 
of  manufacturers  which  supply 
individual  components  to  the  vessel. 

Paragraph  (e)  would  formahze  the 
procedures  currently  followed  for 
acceptance  of  nonmetaUic  hose 
assemblies  and  hydraulic  components 
which  require  shock  testing.  These  items 
are  required  to  be  individually  accepted 
by  the  Commandant.  Specific  letters  of 
acceptance  for  these  items  are  issued 
after  they  have  been  shown  to  conform 
to  applicable  regulations.  Specific 
installations  of  these  components  are 
then  reviewed  and  approved  by  the 
Marine  Safety  Center  or  cognizant 
Officer  in  Charge,' Marine  Inspection. 

Paragraph  (f)  would  require  a  vessel 
owner  or  representative  to  make  ' 
available  to  the  Ofticer  in  Charge. 
Marine  Inspection,  the  manufacturer  or 
mill  certificates,  approval  letters,  or 


approved  plans  which  grant  acceptance 
of  the  piping  components,  in  order  to 
verify  compliance  with  the  regulations. 

Table  50.25-l(a)  would  be  removed. 
Many  of  the  requirements  summarized 
in  it  would  be  eliminated.  That 
information  which  remains  unchanged 
would  be  incorporated  into  the  wording 
of  the  regulations. 

7.  Section  50.25-3.  Paragraph  (a) 
would  be  revised  by  changing  "physical 
properties"  to  "mechanical  properties" 
to  relect  accepted  terminology. 

a  Section  50.25-5.  Paragraph  (a) 
would  be  revised  by  removing  the 
reference  to  Table  50.25-l(a).  Paragraph 
(d)(3)  would  be  revised  by  changing 
"physical  properties"  to  "mechanical 
properties". 

9.  Section  50.25-7.  Paragraph  (a) 
would  be  revised  by  removing  the 
reference  to  Table  50.25-l(a). 

10.  Section  50.25-10.  This  section 
would  be  revised  entirely  to  delete  the 
affidavit  system.  Paragraph  (a)  would 
specify  the  information  to  be  submitted 
by  manufacturers  desiring  acceptance  of 
piping  components  which  do  not  comply 
with  an  adopted  industry  standard.  This 
information  is  essentially  the  same  as 
that  presently  required  to  be  submitted 
by  manufacturers  desiring  to  have 
affidavits  accepted  by  the  Coast  Guard. 

Paragraph  (b)  would  specify  how 
acceptance  is  designated  by  the  Marine 
Safety  Center  or  the  cognizant  Officer  in 
Change.  Marine  Inspection. 

11.  Sections  50.25-15  through  50.25^40. 
These  sections  would  be  removed 
because  special  review  or  acceptance 
requirements  would  no  longer  be 
necessary  for  these  piping  components. 
The  requirements  in  proposed  S  50.25-10 
would  apply  to  acceptance  of  these 
piping  components. 

12.  Section  56.01.  In  the  note  to 
Subpart  56.01,  the  reference  to  USAS- 
B31.1  has  been  revised  to  read  ANSI 
B31.1.  In  1969,  the  USA  Standards 
Institute  (USAS)  became  the  American 
National  Standards  Institute  (ANSI). 

13.  Section  56.01-10.  In  Paragraph 
(c)(1),  the  reference  to  nuclear  systems 
would  be  removed  because  these 
systems  are  required  to  meet  46  CFR 
Part  55. 

14.  Section  56.07-5.  Paragraph  (e) 
would  be  revised  to  clarify  the  definition 
of  a  "nonstandard  fitting." 

15.  Section  56.15.  The  heading  of 
Subpart  56.15  would  be  changed  to  read 
simply  "Fittings".  This  subpart  would  be 
divided  into  three  sections  which  would 
separate  and  delineate  the  requirements 
for  pipe  joining  fittings,  fluid  conditioner 
fittings,  and  special  purpose  fittings. 
This  would  be  done  to  allow 
manufacturers  of  each  type  fitting  to 
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easily  identify  the  requirements  whidi 
their  product  must  meet. 

16.  Section  56.15-1.  This  section  would 
be  revised  by  changing  the  heading  to 
read  "Pipe  joining  Httings"  and  by 
adding  speciHc  requirements  for  those 
components. 

Paragraph  (a)  of  this  section  would 
instruct  manufacturers  of  fittings  on  how 
to  obtain  acceptance  of  their  products. 

Paragraph  (b)  would  state  the 
acceptability  of  fittings  manufactured  in 
accordance  with  standards  referenced 
in  these  regulations.  The  remainder  of 
the  section  would  provide  guidance  for 
manufacturers  of  nonstandard  pipe 
joining  fittings  who  desire  to  have  their 
product  accepted  for  use  aboard  Coast 
Guard  inspected  and  certificated 
vessels. 

17.  Section  56.15-5.  A  new  section 
entitled  "Fluid  conditioner  fittings" 
would  be  added. 

Paragraph  (a)  of  this  section  would 
instruct  manufacturers  of  fluid 
conditioner  fittings  on  how  to  obtain 
acceptance  of  their  products. 

Paragraph  (b)  would  state  the 
acceptability  of  fluid  conditioner  fittings 
manufactured  in  accordance  with 
standards  referenced  in  these 
regulations.  The  remainder  of  the 
section  would  provide  guidance  for 
manufacturers  of  nonstandard  fluid 
conditioner  fittings  who  desire  to  have 
their  product  accepted  for  use  aboard 
Coast  Guard  inspected  and  certificated 
vessels. 

18.  Section  56.15-10.  A  new  section 
entitled  "Special  purpose  fittings"  would 
be  added. 

Paragraph  (a)  of  this  section  would 
instruct  manufacturers  of  special 
purpose  fittings  on  how  to  obtain 
acceptance  of  their  products. 

Paragraph  (b)  would  state  the 
acceptabiUty  of  special  purpose  fittings 
manufactured  in  accordance  with 
standards  referenced  in  these 
regulations.  The  remainder  of  the 
section  would  provide  guidance  for 
manufacturers  of  nonstandard  special 
purpose  fittings  who  desire  to  have  their 
product  accepted  for  use  aboard  Coast 
Guard  inspected  and  certificated 
vessels. 

19.  Section  56.20-1.  This  section  would 
be  amended  to  reflect  the  fact  that 
valves  would  no  longer  be  covered  by 
the  affidavit  system. 

Paragraph  (a)  of  this  section  would 
instruct  valve  manufacturers  on  how  to 
obtain  acceptance  of  their  products. 

Paragraph  (b]  would  permit  the  use  of 
non-welded  valves  manufactured  to 
adopted  standards  provided  the  valves 
are  used  within  their  specified  pressure 
and  temperature  ratings,  meet  the 
hmitations  of  S56.07-10{c]  as 


appropriate,  and  are  constructed  of 
materials  complying  with  Subpart  56.60 
of  this  part. 

Paragraph  (c)  would  delineate  the  . 
requirements  which  must  be  met  by 
manufacturers  of  all  other  type  valves. 

Paragraph  (d)  would  be  revised  by 
changing  "ANSI-B16.5 "  to  "ANSI 
B16.34".  This  change  would  require  any 
penetration  of  the  pressure  wall  of  the 
valve  to  meet  the  requirements  for 
auxiliary  connections  in  ANSI  B16.34 
and  reflects  the  proposed  adoption  of 
ANSI  B16.34  for  valves. 

20.  Section  56.20-15.  Paragraph 
((b)(2)(ii)  would  be  revised  by  changing 
"firemain"  to  "fixed  fire  extinguishing 
systems."  All  fire  fighting  systems,  not 
just  the  firemain,  must  function 
effectively  during  a  fire.  A  Category  B 
resiliently  seated  valve  does  not  provide 
effective  closure  when  the  resilient 
material  in  the  valve  is  damaged  or 
destroyed,  as  would  almost  certainly 
occur  when  the  material  is  subjected  to 
a  fire.  Therefore,  Category  B  valves 
would  be  prohibited  in  all  fixed  fire 
extinguishing  systems. 

21.  Section  56.25-5.  In  existing 
paragraph  (a),  the  reference  to  Appendix 
U.  Part  A,  and  UA-47  of  Section  VIII  of 
the  ASME  Code  would  be  changed  to 
refer  to  Appendix  2  of  Section  VIII  of  the 
ASME  Code.  This  reflects  an  editorial 
change  in  the  ASME  Code  in  which  the 
Roman  numerial  II  was  revised  to  the 
Arabic  number  2.  Also,  the  reference  to 
Table  126.1  of  ANSI-B31.1  would  be 
removed  for  clarification.  There  is  no 
substantive  in  requirements. 

Existing  paragraph  (b)  would  be 
removed  because  flanges  would  no 
longer  be  covered  by  the  affidavit 
system. 

22.  Section  56.25-10.  The  term 
"pound"  in  paragraph  (b)  would  be 
changed  to  "class"  without  changing  the 
sustance  of  the  provision. 

23.  Section  56.25-20.  In  paragraph 
(a)(1),  the  reference  in  Table  126.1  of 
ANSI  831.1  would  be  removed  because 
9  56.60-l(b)  replaces  Table  126.1.  In 
paragraph  (a)(3),  "S  58.30-15(b)"  would 
be  corrected  to  "5  58.30-15(c)". 

In  paragraphs  (a)(l]  and  (b),  the  term 
"pound"  would  be  changed  to  "class" 
without  changing  the  substances  of  the 
provision. 

24.  Section  56.30-S.  Several  changes 
would  be  made  to  the  requirements  for 
welded  joints  in  this  section.  In 
paragraph  (b),  "ASNI"  is  corrected  to 
read  "ANSI". 

In  paragraph  (c)(1),  the  reference  to 
'Table  126.1  of  ANSI  B31.1"  would  be 
changed  to  Table  56.60-1  (b)"  because 
Table  56.60-l(b)  replaces  Table  126.1. 
Also,  a  reference  to  the  socket  weld 
requriements  for  flanges  in  S  56.30- 


10(b)(4)  through  (b)(6)  would  be  added 
because  they  moidify  ANSI  B31.1. 

In  paragraph  (c)(2),  a  reference  to  the 
section  containing  restriction  on  the  use 
of  socket  welds  for  low  temperature 
piping  would  be  added.  The  reference  to 
nuclear  piping  systems  would  be 
removed  because  these  systems  are 
required  to  meet  the  nuclear  systems 
regulations  in  46  CFR  Part  55. 

Paragraph  (c)(3)  would  be  revised  to 
conform  to  the  latest  edition  of  ANSI 
B31.1. 

In  paragraph  (d),  the  references  for 
fillet  weld  sizes  to  ANSI-^1.1  Figures 
127.4.4B  for  flanges  and  127.4.4C  for 
socket-welds  would  be  changed  to 
SS  56.30-10  and  56.30-5(c),  respectively, 
to  reflect  the  proposed  changes  in 
S  56.30-5(c)  for  fillet  weld  sizes. 

25.  Section  56.30-10.  Several  changes 
would  be  made  to  the  requirements  for 
flanged  joints.  In  paragraphs  (b)(2) 
through  (b)(4),  the  term  "pound"  would 
be  changed  to  "class"  without  change  in 
meaning. 

Paragraph  (b)(2)  would  be  reworded 
to  clarify  that  threaded  flanges  with  a 
strength  fillet  weld  may  be  used  in  Class 
I  systems  not  exceeding  750*  F  or  4  NPS, 
in  Class  II  systems  without  diameter 
limitation,  and  in  Class  II-L  systems  not 
exceeding  1  NPS.  The  currrent 
requirements  are  confusing  and  conflict 
with  other  sections  of  the  regulations. 
CurrenUy,  paragraph  (b)(2)  would  permit 
a  low-hubbed  flange  with  screw  tlu«ads 
plus  a  strength  fillet  weld  to  be  used  in 
Class  I  systems  without  diameter 
limitation.  However,  existing  S  56.70- 
15(d)(3)  requires  butt  type  weld  joints  to 
be  used  in  Class  I  systems  when  full 
radiography  is  required  as  in  §  56.95-10 
for  systems  exceeding  certain  pipe 
diameters.  Existing  SS  56.30-20  and 
56.70-15(d)(3)  permit  threaded  and 
socket-type  joints  to  be  used  in  Class  II 
piping  systems  without  restrictions  as  to 
size.  Existing  {  56.S0-105(a](4]  prohibits 
the  use  of  threaded  joints  in  Class  I-L 
systems.  For  Class  D-L  systems,  existing 
{  56.50-105(b)(4)  permits  threaded  joints 
in  sizes  1  inch  and  smaller. 

In  paragraph  (b)(4),  the  reference  to 
the  section  containing  restrictions  on  the 
use  of  socket  welds  for  low  temperature 
piping  would  be  added.  The  reference  to 
nuclear  piping  systems  wotild  be 
removed  because  these  systems  are 
required  to  meet  the  nuclear  system 
regulations  in  46  CFR  Part  55. 

26.  Section  56.30-20.  In  paragraph  (b), 
'Table  126.1  of  ANSI-B31.1"  would  be 
changed  to  read  'Table  56.60-l(b)" 
because  Table  56.60-l(b]  replaces  Table 
126.1.  In  note  1  of  Table  56.30-2n(c)  and 
paragraph  (d),  the  reference  to  nuclear 
systems  would  be  removed  because 


these  systems  are  required  to  meet  46 
CFR  Part  55. 

27.  Section  56.30-25.  In  paragraph  (a), 
'Table  126.1  (rf  ANSI-B31.1 "  would  be 
changed  to  read  "S  56.60-1"  because 

9  56.60-1  replaces  Table  126.1.  In 
paragraph  (d),  a  requirement  to  permit 
threads  other  than  taper  pipe  threads 
would  be  added.  This  would  permit 
fittings  with  straight  pipe  threads  and 
O-ring  face  seals  to  be  used.  In 
paragraph  (f)(2).  redundant  language 
would  be  removed,  as  would  the 
reference  to  9  50.25-10.  because  that 
section  is  completely  revised  in  this 
proposed  rulemaking. 

28.  Section  56.30-27.  "118  of  ANSI- 
B31.1"  would  be  changed  to  "116  of 
ANSI  B31.1"  to  conform  with  current 
designation. 

29.  Section  56.30-40.  In  paragraph  (e). 
flexible  couplings  manufactured  in 
accordance  with  standards  adopted  by 
these  regulations  would  be  permitted  to 
be  used  within  the  material,  size, 
pressure,  and  temperature  limitations  as 
set  forth  in  those  standards  and  within 
further  limiations  specified  in  this 
subchapter.  Additional  requirements  for 
flexible  couplings  fabricated  by  welding 
are  specified.  The  distinction  between 
flexible  couplings  rated  below  15  psig 

•  and  those  rated  above  15  psig  would  be 
eliminated. 

In  paragraph  (f),  the  term  "screwed' 
would  be  changed  to  "threaded"  with  no 
change  in  meaning. 

30.  Section  56.35-1.  The  reference  to 
nuclear  piping  systems  in  paragraph  (a) 
would  be  removed  because  these 
systems  are  required  to  meet  the  nuclear 
systems  regulations  in  46  CFR  Part  55. 

31.  Section  56.35-10.  This  section 
would  be  amended  to  eliminate  the 

■  distinction  between  nonstandard  special 
pupose  fittings  with  maximum  allowable 
pressures  not  exceeding  15  psig  and 
those  which  do  exceed  IS  psig.  This 

'  section  would  be  changed  to  specify 

'  requirements  for  nonmetallic  expansion 
joints  regardless  of  their  rated  pressure. 
Nonmetallic  expansion  joints  would  be 
required  to  comply  with  standards 

-  adopted  in  the  regulations.  Also 
specified  would  be  installation 
requirements. 

The  proposed  requirements  for 
nometallic  expansion  joints  is  a  direct 
result  of  two  recent  vessel  casualties. 
Both  vessels  had  severe  engineroom 
flooding  when  nonmetallic  expansion 
joints  in  sea  water  service  lines  failed.- 
These  amendments  would  reduce  the 
likelihood  of  similar  casualties. 

32.  Section  56.35-15.  This  section 
would  be  amended  to  apply  only  to 
metallic  expansion  joints.  The 
distinction  between  metallic  expansion 
joints  rated  above  IS  psig  and  those 


rated  below  15  psig  would  be  removed. 
This  section  would  be  changed  to 
require  metallic  expansion  joints  to 
comply  with  adopted  standards  and 
would  instnict  manufacturers  how  to 
gain  acceptance  of  their  products. 

33.  Section  56.50-50.  In  paragraph  (k), 
the  word  "deep"  would  be  removed  in 
two  places  to  clarify  that  the  provisions 
apply  to  all  tanks.  The  existing 
regulation  is  intended  to  prevent 
flooding  of  spaces  to  undesired  mixing 
of  fluids  through  piping  that  is  damaged 
or  corroded  in  tanks.  Because  the  term 
"deep  tanks"  has  been  variously 
interpreted  in  the  past,  the  limitation  of 
this  requirement  to  "deep  tanks"  is 
removed  and  the  provision  made 
applicable  to  all  tanks.  Additionally,  an 
exemption  from  the  requirements  of  this 
paragraph  would  be  included  for  bilge 
and  ballast  piping  installed  in  tanks, 
provided  strength  and  stability 
calculations  show  that  crossflooding 
will  not  seriously  affect  the  safety  of  the 
ship  and  the  contents  of  the  tank  and 
piping  system  are  compatible. 

34.  Section  56.50-55.  Paragraph  (c) 
would  be  modified  to  clarify 
misunderstandings  about  required  bilge 
pump  capacities.  The  present  wording  of 
this  paragraph  requires  each  power 
bilge  pump  to  have  the  capacity  jo 
develop  a  suction  velocity  of  not  less 
than  400  feet  per  minute  through  the  size 
of  bilge  suction  pipe  required  by  9  56.50- 
50.  Existing  9  56.50-50(d)  requires  that 
the  internal  diameter  of  bilge  suction 
pipes  be  as  determined  by  a  specified 
formula,  but  it  also  permits  the  use  of 
the  nearest  commercial  pipe  size 
provided  that  it  is  not  more  than  one 
fourth  inch  under  the  required  diameter. 
The  question  has  arisen  as  to  whether  or 
not  the  bilge  pump  capacity  can  be 
based  on  producing  a  flow  velocity  of 
400  feet  per  minute  through  the  smaller 
pipe  instead  of  being  based  on  the 
required  pipe  size  as  determined  by 
formula.  This  would  permit  a  bilge  pump 
with  a  lesser  capacity.  Conversely,  if  an 
owner  opts  to  install  a  larger  bilge 
suction  pipe,  a  flow  velocity  of  400  feet 
per  minute  would  necessitate  a  pump 
with  a  greater  capacity.  Paragraph  (c) 
would  be  cunended  to  require  each  bilge 
pump  to  be  capable  of  developing  a 
velocity  of  400  feet  per  minute  through 
the  size  of  bilge  main  piping  required  by 
existing  9  S6.S0-^d)(l).  In  cases  where 
smaller  piping  is  permitted  or  where  the 
owner  opts  to  install  larger  piping,  the 
required  bilge  pump  parameter  would 
remain  unaffected,  and  the  volumetric 
flow  rate  through  the  bilge  piping  would 
be  the  same. 

35.  Section  56.50-60.  Paragraph 
(d)(3)(i)  would  be  revised  by  changing 
"all"  to  "fluid"  in  the  second  sentence. 


Only  valves  actuated  by  hydraulic  or 
pneumatic  power  are  intended  to  be 
provided  with  energy  storage  systems. 
Electrically  operated  valves  would  not 
be  required  to  have  stored  energy 
sources. 

36.  Section  56.50-65.  The  word 
"propulsion"  in  paragraph  (b)(1)  would 
be  removed  to  clarify  that  die 
requirements  apply  to  both  propulsion 
and  auxiliary  oil  fired  boilers.  In 
paragraph  (d),  the  term  "screwed- 
bonnet"  would  be  changed  to  "threaded- 
bonnet"  with  no  change  in  meaning. 

37.  Section  56.50-85.  Paragraph  (a)(4) 
would  be  revised  to  require  that  all 
vents  extend  above  the  weatherdeck. 
Vents  fit>m  ficsh  water  tanks,  bilge  oily- 
water  holding  tanks,  bilge  slop  tanks, 
and  tanks  containing  Grade  E 
combustible  liquids,  such  as  lubricating 
oil,  would  be  permitted  to  terminate 
within  the  machinery  space  provided 
that-  (1)  Vents  are  arranged  to  prevent 
an  overflow  from  impinging  on 
machinery,  electrical  equipment,  or  hot 
surfaces;  (2)  tanks  containing 
combustible  liquids  are  not  heated;  and 
(3)  vents  terminate  above  the  deep  load 
waterline  whenever  the  tank  being 
vented  has  a  boundary  in  common  with 
the  hull. 

Existing  paragraph  (a)(4-a]  would  be 
redesignated  as  paragraph  (a)(5)  and  be 
amended  to  delete  the  requirement  that 
vents  from  ballast  and  fuel  oil  tanks 
extend  above  the  weatherdeck.  This 
requirement  would  be  included  in  the 
proposed  change  to  9  56.50-85(a)(4). 

&dsting  paragraph  (a)(5)  would  be 
redesignated  as  paragraph  (a)(6]  and  be 
amended  to  define  a  vent  "of  substantial 
construction."  Ths  requirement  is 
derived  bora  Regulation  20  of  the  1966 
International  Load  Line  Convention. 
This  proposal  replaces  "substantial 
construction"  of  vent  pipes  with  the 
requirement  that  they  be  "at  least 
Schedule  40  in  wall  thickness."  This  size 
requirement  would  not  impose  an  undue 
burden  on  industry  because  Schedule  40 
pipe  has  been  required  by  ABS  Rules 
since  1983.  Additionally,  the  minimum 
required  height  for  vents  terminating  on 
the  superstructure  deck  would  be 
reduced  iroia  18  inches  to  17  Vi  inches. 
This  would  make  the  vent  height 
requirements  of  this  subchapter 
identical  to  those  found  in  Subchapter  E, 
"Load  Lines,"  and  the  ABS  Rules. 

Paragraph  (a)(6]  through  (a)(12)  would 
be  redesignated  as  (a)(7]  through  (a)(13). 

Paragraph  (b]  would  be  added  for  the 
following  reasons.  Tank  vents  should 
remain  within  the  watertight  subdivision 
boundaries  in  which  the  tanks  they  vent 
are  located.  On  occasion,  where 
structural  configiu-ation  dictates  that  the 
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contents  oi  the  tank  be  vented  in  an 
interior  m>ace.  the  Coast  Guard  has 
allowed  tank  vents  to  penetrate 
watertigbt  sabdiviaian  bulkheads  and 
terminate  in  adiacent  con^Mutments.  A 
recent  vessel  casualty  resulted  in 
intercompartmental  flooding  nidien 
water  flowed  from  a  flooded 
compartment,  thioo^  a  lank  vent 
penetrating  the  tabdivisioo  bulkhead, 
and  into  the  adjacent  compartment  This 
occurred  despite  the  fact  that  the  drains 
were  fitted  with  check  valves  intended 
to  prevent  such  an  occurrence.  Because 
of  this,  the  National  Transportation 
Safety  Board  recommendMl  that 
whenever  tank  vents  penetrate  ' 

watertight  bulkheads  they  be  required  to 
terminate  above  the  weather  deck.  This 
recommendation  wrould  be  incorporated 
into  new  paragraph  (b)-  Additionally, 
the  nuwe  fundamental  issue  would  be 
addressed.  Tank  vents  would  be 
required  to  remain  within  the  ' 

boundaries  of  the  watertight  subdivisifMi 
in  which  the  tanks  they  vent  are  located 
unless  structural  configurations  would 
make  meeting  this  requirement  j 

impractical.  | 

38.  Section  56.50-^6.  Paragraph 
(a)(2)(iv)  would  be  revised  to  clarify  the 
fairing  requirements  for  keel  coolers. 

39.  Section  S&ao-l.  The  section 
heading  and  paragraph  (b)  would  be 
amended  to  clarify  their  intent  Some 
readera  construe  the  existing  wording  to 
mean  that  TaUe  12&1  of  ANSI  B31.1 
remains  in  effect  and  that  materials 
permitted  by  the  acceptable  coBunercial 
standards  listed  in  Table  56.60-l(b) 
were  accepted  even  thou^  the 
materials  did  not  meet  i  56.a0-l(a}.  To 
avoid  confusion,  the  following 
nonsubstantive  changes  are  proposed. 

The  section  heading  and  the  note  to 
Table  S&eO-l(a)  would  be  amended 
because  the  table  replaces  Table  126.1 
of  ANSI  B31.1. 

Note  16  to  Table  S&BO-lCa)  would  be 
amended  by  correcting  "S  56.00-20"  to 
read  "9  56.80-20". 

Table  5e.flO-l(b)  would  be  amended 
as  follows: 

(a)  ANSI  B2.2  is  removed  because  it  is 
obsolete  and  replaced  by  ANSI  Bl.20.3. 

(b)  MSS  standard  SP-37  is  removed 
because  it  is  obsolete. 

(c)  MSS  standard  SP-42  is  removed 
because  ANSI  B1&34  coven  the  same 
items. 

(d)  ANSI  standards  Bl.20.3.  B16.34. 
and  91642  are  added. 

(e)  ASTM  standards  F682-62a.  F1006- 
86.  F1007-86,  F1020-86,  F1120-87.  and 
F1123-87  are  added. 

Other  ASTM  standards  for  traps,  drains, 
strainers,  filters,  quick  disconnecl 
couplings,  fuel  oil  meters,  nonmetallic 


expansion  ioinls,  and  ball  type 
expansion  joints  are  cmentiy  under 
joint  ASTM/Coait  Gaad/indHtey 
development  Tbe  Mandarda  being 
developed  or  being  lefieranced  in  dite 
proposal,  contain  **''*'"*T*t  reqmreiBents 
identical  to  those  in  the  existing 
regulations  apiriicahle  to  die  conqianent 
New  ASTM  standards  oonSonning  to 
existing  or  proposed  regnbtiona  whidi 
are  published  before  the  final  rule  will 
be  added  at  that  time. 

(f)  The  titles  of  several  standards  in 
the  current  edition  sre  updated. 

(g)  The  current  addrenes  for 
Manufacturer's  Standardization  Society 
and  Fluid  Controb  Institute  are  added. 

(h)  Footnote  3  (applicable  to  ANSI 
B16.5.  B16.9. 816.24.  and  B16.34)  and 
Footnote  4  (ap|riicable  to  ANSI  B1614. 
B1615.  B161&,  B1622.  B1623,  B1628, 
and  Bie.29.  MSS  SIM4.  SP-61.  SP-67. 
and  SP-72,  to  FQ  69-1.  and  to  ASTM 
F1006-86  and  Pl020-8e)  are  added. 
These  notes  would  infbrm  readers  of  the 
additional  information  needed  to 
determine  compliance  with  general 
material  regulations  when  components 
made  to  varius  adopted  standards  are 
selected.  They  wotdd  not  change 
existing  requirements  bat  would  make 
the  combined  effect  of  regulations,  such 
as  S  56.15-10(a),  Subpart  50.25,  ft  SaiS- 
1(a),  and  Subpart  5660,  clearer  to  the 
reader. 

40.  Section  5&0O-Z  Note  9  Table 
5e.80-2(a)  would  be  amended  by 
correcting  "ATMS  B154"  to  read  "ASTM 
B154". 

41.  Section  S6JO-10.  Paragrapli  (a) 
would  be  revised  to  clarify  the  intent 
that  valves  made  of  cast  iron  or 
malleable  iron  are  limited  to  the 
pressure-temperature  ratings  in  ANSI 
B161  for  class  12S  and  class  250  flanges 
and  fittii^s.  Currendy  ANSI  816.1 
contains  requirements  for  cast  iron 
flanges  and  fittings  in  classes  25, 125. 
250.  and  80a  Ori^Ily.  dtese  classes 
were  in  different  standards  and  ANSI 
B16.1  contained  requirements  for  onfy 
class  125  flanges  and  fittings.  Onfy  ANSI 
B161  and  B16.2,  which  omtsined 
requirements  for  class  250  flanges  and 
fittings,  wen  adopted  in  the  r^nlations 
(33  PR  18643;  December  18. 1966).  fai  ' 
1975,  when  ANSI  B162  were 
discontinued  and  ANSI  Bl&l  was 
revised  to  include  requirements  for 
classes  25, 125, 250,  and  800  flanges  and 
fittings,  the  regulations  were  chugged  to 
delete  ANSI  8162  and  ad(q>t  ANSI  816J 
for  classes  125  and  250  onfy  (40  FR 
40165;  September  2, 1975).  However, 
through  ptinting  enrors  this  change  is  not 
incorporated  completely  in  later  editions 
of4eCFRPartS6L 

42.  Section  56.60-15.  This  section 
would  be  amended  by  deleting  reference 


to  ASriM  A445.  wUcb  is  obsdete,  and 
by  including  provisions  for  using  ductfle 
iron  caatfaigs  in  hjKkwdic  systms 
operattag  at  inestvea  exceediog  14)06 
psi.  Tliese  provisions  are  being  proposed 
at  the  reqaeat  of  indastry  because  they 
are  now  a^ng  components  in  this 
pressure  range. 

43.  Sectho  56.80-25.  Paragraph 
(a)(7Mi)  would  be  amended  by  adding 
ASTM  02666,  wMdi  is  suitable  for 
sewage  service  and  is  freqnentfy  used 
for  Marine  Sanitation  Device  (MSD) 
installations.  The  material  types  would 
be  removed  to  be  consistent  with 
revisions  to  the  ASTM  standards  which 
no  longer  refer  to  material  types. 

Paragraph  (a)(10)  would  be  amended 
by  including  a  bunting  rate  for  glass 
reinforced  resins  and  other  plastics.  This 
is  necessary  because  the  acceptance 
criteria  for  flammabiUfy  has  been 
removed  from  ASTM  D635.  This  burning 
rate  is  the  same  as  that  required  by 
proposed  ASTM  F927  for  fiberglass 
reinforced  pipe  (PGP). 

In  paragraph  (bKl).  the  term  "machine 
survey"  would  be  corrected  to  read 
"machinery  served"  with  no  change  in 
requirements. 

Paragraph  (c}(5]  would  be  amended 
by  correcting  the  word  "and"  in  the 
second  line  to  read  "end".  A  sentence 
would  be  added  to  clarify  requirements 
for  end  fittings.  Sodefy  oif  Automotive 
Engineers  (SAE)  standard  J1475  would 
be  adopted  for  hose  end  fittings.  This 
standard  was  developed  joiatfy  by  the 
Coast  Guard  and  the  SAE  Fluid 
Conductors  and  Connectora  Technical 
Committee.  Section  S&97-5  would  be 
specified  for  the  hydrostatic  test  to 
eliminate  confuaion  with  other 
l^drostatic  tests  in  i  5697. 

Para^aph  (e)  woidd  be  removed 
because  the  requirements  for 
nonmetalhc  expansion  jtrinta  would  be 
found  in  proposed  |  S&35-10(b). 

Existing  perBgraph  (i)  would  be 
redesignated  as  psurayaph  (e). 

44.  Section  56.70-10.  VvnffUfh  (b) 
would  be  amended  by  requiring  fillet 
welds  for  flangea  to  conqafy  with 

9  56.30-10{b)  instead  of  die  requirements 
in  Figure  127.4.4B  of  ANSI  B31X  This  is 
necessary  to  avoid  any  conflici  in  the 
regulations  becanse  Figure  127.4.48 
permits  smaller  sin  fifist  welds  than 
required  by  I  S6a<M0(b). 

45.  Section  56.70-15i.  Tbm  reference  in 
para^ai^  (b)  to  Table  126.1  of  ANSI- 
B31.1"  would  be  removed  for 
clarification  because  9  5660-1  re|riaces 
Table  1261. 

The  reference  in  paragraidi  (c)  to 
"127.4(c)"  would  be  chraged  to 
"127.2(c)"  to  be  consistent  with  die 
current  edition  of  ANSI  831.1. 


Paragraph  (d)(1)  would  be  amended 
by  replacing  references  to  Figures 
127.4.4B  and  127.4.4C  of  ANSI  B31.1  wiUi 
99  56.30-5(c)  and  56.30-10(b)  for  fillet 
weld  details  because  these  sections 
modify  the  fillet  weld  provisions  of 
ANSI  B31.1. 

Paragraph  (d)(3)  and  (d)(4)  would  be 
amended  by  removing  the  requirement 
that  the  throat  dimension  of  fillet  welds 

•  be  not  less  than  the  nominal  thickness 
of  the  pipe  or  tube.  Fillet  weld  sizes  for 
socket-welding  components  would  be 
required  to  meet  9  56.30-5(c)  (see 
proposed  changes  to  9  56.70-15(d)(l)). 
The  sizing  of  fillet  welds  has  been 
reduced  in  ANSI  B31.1  from  a  leg 
dimension  of  1.4  times  the  nominal  pipe 
wall  thickness  to  1.09  times  the  nominal 
wall  thickness.  The  reduction  to  1.09 
times  the  nominal  wall  thickness 

'  provides  an  ideal  throat  size  of  77%  of 
the  wall  thickness.  Section  56.30-5(c) 
permits  this  reduction  in  fillet  weld  size 
for  socket  weld  components  other  than 
flanges. 

46.  Section  61.15-12.  This  new  section 
would  detail  requirements  for  the 
inspection  and  replacement  of 
expansion  joints.  In  two  recent  vessel 
casualties,  both  vessels  had  severe 

'  engineroom  flooding  when  nonmetallic 
expansion  joints  in  sea  water  service 
lines  failed.  In  this  proposal,  expansion 
joints  would  be  required  to  be  examined 
for  signs  of  excessive  wear,  fatigue, 
deterioration,  physical  damage, 
misalignment,  improper  flange-to-flange 
spacing,  and  leakage  during  each 
inspection  for  certification.  Additionally, 
nonmetalhc  expansion  joints  in  systems 
which  penetrate  a  vessel's  side,  where 
both  the  expansion  joint  and  the  hull 
penetration  are  below  the  deepest  load 
waterline,  would  be  required  to  be 
replaced  ten  years  after  their  date  of 
manufacture.  This  replacement  interval 
is  the  same  as  currentiy  required  of 
nonmetallic  expansion  joints  in  manned 
machinery  spaces  aboard  naval  vessels. 

Regulatory  Evaluation 

The  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  and  non- 
significant under  Department  of 
Transportation  (DOT)  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26  1979).  A  draft  evaluation 
has  been  prepared  and  placed  in  the 

•  public  docket  It  may  be  inspected  or 
copied  at  the  Office  of  the  Marine  Safety 
Council.  Room  2116  U.S.  Coast  Guard 
Headquartere.  2100  Second  Street  SW.. 
Washington.  DC.  (202)  287-1477.  firom  8 
a.m.  to  3  p.m.  Copies  may  also  be 
obtained  by  contacting  that  office. 

Two  major  issues  in  the  proposed 
regulations  are  the  deletion  of  the 


affidavit  system  and  the  addition  of  the 
requirement  to  periodically  replace 
certain  nonmetallic  expansion  joints.  A 
study  conducted  in  1980  concluded  that 
the  deletion  of  the  affidavit  system 
would  result  in  an  estimated  annual 
savings  in  excess  of  $70,000  for  the 
Coast  Guard  and  $500,000  for  vessel 
owners.  Adjusting  these  figures  by  tiie 
Producer  Price  Index  for  Finished  Goods 
for  the  years  1980  to  1987  results  in  an 
estimated  annual  savings  (in  1987 
dollars)  of  $84,000  for  the  Coast  Guard 
and  $600,000  for  vessel  owners.  These 
savings  are  based  on  the  elimination  of 
the  overall  cost  of  the  affidavit  system, 
which  was  determined  by  evaluating  the 
costs  incurred  by  the  Coast  Guard  to 
grant  initial  affidavit  acceptances, 
evaluate  products  of  affidavited 
manufacturers,  and  verify  the  proper  use 
of  affidavited  products,  by 
manufacturers  to  comply  with  the 
requirements  of  the  affidavit  system, 
and  by  vessel  owners  to  purchase 
products  from  affidavited 
manufacturers. 

Requiring  vessel  owners  to 
periodically  replace  nonmetaUic 
expansion  joirjts  in  seawater  piping 
systems  would  result  in  an  estimated 
armual  cost  (in  1987  dollars)  to  vessel 
owners  of  approximately  $2,520  for  each 
steam  propelled  vessel  and  $1,172  for 
each  diesel  propelled  vessel.  The 
economic  benefits  of  periodic 
replacements  of  nonmetallic  expansion 
joints  are  difficult  if  not  impossible,  to 
quantify.  However,  when  the  costs  of 
vessel  replacement  and  the  loss  of  daily 
vessel  revenues  which  could  result  frx)m 
expansion  joint  failures  are  considered, 
the  economic  benefits  of  periodic 
expansion  joint  replacement  are 
substantial. 

Persons  interested  in  submitting 
information  concerning  the  costs 
associated  with  meeting  the  proposed 
requirements  are  invited  to  do  so.  This 
information  will  be  used  in  preparing 
the  final  evaluation. 

Regulatory  Flexibilify  Act 

Under  the  Regulatory  Flexibilify  Act 
(5  U.S.C.  601  ttutjugh  612),  the  Coast 
Guard  must  consider  whether  the  rule  it 
is  proposing  is  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  independentiy 
owned  and  operated  small  businesses 
which  are  not  dominant  in  their  field 
and  which  would  otherwise  qualify  as 
"small  business  concerns"  under  section 
3  of  the  Small  Busmess  Act  (15  U.S.C 
632). 

As  described  in  the  Regulatory 
Evaluation  section  above,  the  effect  of 
this  proposal  is  to  reduce  Coast  Guard 


and  industry  costs.  Most  of  the  changes 
proposed  by  this  action  are  editorial  in 
nature  and  would  have  a  minimal 
economic  impact.  There  is  no  reason  to 
assume  tiiat  the  deletion  of  the  affidavit 
system  as  a  result  of  these  proposed 
regulations  would  cause  small  entities  to 
be  unable  to  effectively  compete  against 
larger  concerns.  To  the  contrary,  the 
elimination  of  the  affidavit  system 
would  increase  sales  opportunities  for 
new  companies  entering  the  marine 
market  because  prospective  clients 
would  be  unable  to  require  a  company 
first  to,  have  an  affidavit  accepted  by  the 
Coast  Guard.  The  regulations  requiring 
periodic  replacement  of  nonmetallic 
expansion  joints  would  apply  to  owners 
of  Coast  Guard  inspected  and 
certificated  vessels.  Due  to  the  cost  of 
owning  and  operating  a  vessel,  the 
aimualized  cost  of  replacements  is  not 
considered  to  have  a  significant  impact 
The  cost  will  be  less  on  smaller  vessels 
than  on  larger  ones.  Therefore,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  proposal,  if  promulgated,  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  If, 
however,  you  feel  that  your  business 
,  may  qualify  as  a  small  entify  and  that 
the  proposed  rules  would  have  a 
significant  economic  impact  on  your 
business,  please  notify  die  Coast  Guard 
(see  "ADDRESSES")  and  explain  why 
you  feel  your  business  qualifies  and  in 
what  way  and  to  what  degree  the 
proposed  regulations  would 
economically  affect  your  business. 

Paperwork  Reduction  Act 

This  proposed  rulemaking  contains  no 
new  information  or  recordkeeping 
requirements.  The  information  collection 
requirements  contained  in  this  proposed 
rulemaking  have  previously  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L  96-511)  and  have  been  assigned  OMB 
control  number  2115-0142.  Proposed 
9  50.25-10  would  eliminate  the 
requirement  for  a  manufacturer's 
affidavit  Form  CG-935A,  thus  reducing 
this  paperwork  burden.  The  savings 
associated  with  this  reduction  have 
been  previously  discussed.  However.'in 
recent  year  less  than  five  affidavits  per 
year  have  been  received. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  the  proposed 
regulations  and  concluded  that,  under 
section  2.B.2.I.  of  Commandant 
Instruction  M16475.1B.  these  proposals 
will  have  no  significant  environmental 
impact  and  are  categorically  excluded 
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firom  further  environmeiita) 
docmnentatioo.  Tlie  proposed 
regulations  revise  existing  regulations  to 
clarify  technical  requirements,  correct 
errors,  and  substitute  industry  standards 
for  existing  regulatory  requirements. 


This  action  has  been  anal]r>sd  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12812.  and  it  has  been  detemdned  diat 
the  proposed  rulemaking  does  not  have 
sufficient  fsderalisai  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessnent 

incoipotatien  By  Rsfaence 

Approval  ol  the  Diiectar  of  die 
Federal  Register  to  inootpcrate  by 
reference  the  following  docnments  will 
be  requested  before  the  final  rule  is 
puUished.  Copies  of  these  documents 
are  available  as  follows: 

ANSI  Standards  81.203.  Bl&3<rand 
Bie.42— die  American  National 
Standard*  Institnte.  1430  Broadway. 
New  Yoric  NY  10018. 

ASMB  ^Mdfication  SAr675— die 
American  Sodety  of  Mechanical 
Engineers.  United  Engineering  Center. 
345  East  47di  Street.  New  York.  NY 
10017, 

ASTM  Spedficatians  D2685.  F682-«2a. 
F100&-6B.  FlOQ7-«e.  PlOlO-^e.  P1120-B7. 
and  P1123-87— die  American  Society  for 
Testing  and  Materials.  1916  Race  St. 
Philadelphia.  PA  1910S. 

EIMA  Standards— the  Expansion  Joint 
Manufacturers  Association.  Inc  25  N. 
Broadway,  Tarrytown,  NY  10B91. 

MSS  Standard  SP-83— die 
Manufacturers'  Standardisation  Society 
of  the  Value  and  Fittings  Industry.  127 
Park  Street.  NE,  Vienna.  VA  22180. 

SAE  Standard  J-343— the  Society  of 
Automotive  Bigiueers.  Inc.  400 
Commonwealth  Drive.  Warrendale.  PA 
1500B. 

These  documents  are  also  available 
for  liispection  at  Office  of  Merchant 
Marine  Safety.  Room  1218.  US.  Coast 
Guard  Headquarters,  2100  Second  St 
SW..  WariiiE«ton  DC  20G83-O0OL 

List  of  Subjects  in  48  CFR  Pssis  88.  Hk 
and  61 

Marine  safety.  Vessds. 

For  the  reasons  set  oat  in  die 
preamble,  it  is  proposed  to  amend  Title 
46,  Parts  sa  56.  and  61  of  die  Code  of 
Federal  Regulations  as  follows: 

PART  SO-GENEIIAL  PROVISIOHS 

1.  The  aadMvity  dtatfon  for  Pert  50  is 
revised  to  read  as  fiidlows: 

Alkwltj  43  USJC  iSaami).  1347(c). 
1348f(4. 13nCaX2k  4B  U&C  S306. 9703;  40 
CFF1>«. 


2.  Section  50.10-20  is  revised  to  read 
as  follows: 


{saio-ao 

"Headquarters"  means  die  Office  of 
the  Commandant  U.S.  Coast  Guard, 
Washington,  DC  20503-0001. 

3.  In  1 60.15-20,  paragraphs  (a)(1) 
through  (sKl3)  eie  revised  and  a  new 
paragraph  (a)(14)  is  added  to  reac  u 
follows: 


Ssai6-ao 

(a)*'* 

(1)  American  Boat  and  Yadit  Council 
Ina  (ABYC),  190  Ketdium  Avenue. 
Amityvflle.  NY  11701. 

(2)  American  Mrolenm  Institute 
(AJPI),  1220  L  Street  NW..  Washfaigton. 
DC2O0O5. 

(3)  Amaicm  Wddfog  Sodety  (AWS), 
United  Engineering  Center,  345  East  47di 
Street  New  York.  NY  10017. 

(4)  Commercial  Standards,  Commerce 
Department  National  Bureau  of 
Standards,  Washfaigton,  DC  20234. 

(5)  Compressed  Gas  AssodatioB 
(CGA).  1235  Jefferson  Devis  Hl^iway, 
Suite  501.  Artington,  VA  22202. 

(6)  Bxpension  Joint  Manufscturers 
Assodatioa.  Ina  (EJMA).  25  Nordi 
Broadway.  Tarrytown,  NY  10591. 

(7)  Fldd  Contoob  Institute.  Inc.  (FCI), 
31  Soodi  Street  Suite  903,  Morris  tuwu. 

i^oToea 

(8)  Manufacturers'  Standardization 
Soietety  of  die  Value  and  FtttiiigB 
Indnstry  (MSS),  127  Park  Street  NB, 
Vienna.  VA  2218a 

^)  Ibfilitary  spedficatfons,  wfaidi  may 
be  obtained  from  die  Commanding 
Officer,  ftaval  Sn^dy  Depot  5801  Tabor 
Avenue,  Ftdladdj^a.  PA  19120. 

(10)  National  Pfae  Protection 
Assodatioo  (NFPA).  Batterymardi  Perk. 
Quincy.  MA  02280. 

(11)  National  Fhiid  Power  Assodation 
(NEPA),  Post  Office  Box  49,  ThelnsviDe, 
WI 53092. 

(12)  Sodety  of  AntooMitive  Etagfaaeers, 
Inc.  (SAE).  400  Commonwealdi  Drive. 
Warrendale.  PA  15068. 

(13)  Tidmlar  Exchanger 
Manutactuiws' Asaodatiop,  Inc. 
(TEMA),  25  Notlh  Bhiadway. 
Tarrytown.  NY  10891. 

(14)  Underwriters'  Laboratorlea.  be 
(UL).  12  Laboratcvy  Drive.  Reeeaidi 
Trian^e  Park.  NC  27709. 

4.  In  S80i20-6,  paragraphs  (c)  and  (d) 
are  levisad  to  laad  as  f oUows  ud 
paragrqih  (cKl)  ie  removed: 


((j  Flans  for  boilers  and  nudear 
vessels  may  be  submitted  to  the 


Commandant  (&4klTH).  US.  Coast 
Guard.  WasUngtoo.  DC  20693-0001.  The 
plans  wiU  be  reviewed  and  returned  to 
the  submitter  and  a  copy  forwarded  to 
die  Officer  in  Charge,  Marine 
Inspection. 

(d)  Flans,  other  dian  dioee  for  boilers 
and  nudear  vessels,  ssay  be  submitted 
to  die  Marina  Safety  Center.  US.  Coast 
Guard.  WasUt^ton.  DC  20693-0100. 
•        •        •        •        • 

5.  In  1 60L20-15,  paragraph  (a)(3)  is 
revised  to  read  as  follows: 


ts&ao-u 

(a)  •  •  • 

(3)  A  copy  of  die  approved  plan  is 
availaUe  for  review  Iqr  the  approving 

office. 

Subp«tS0L2S   tAmendedl 

6.  The  heading  of  Sui^art  50l25  is 
revised  to  read '^Aocqltanoe  <rf  Material 
and  Piping  Cowponenta." 

7.  Section  50.25-1  is  revised  to  read  as 
follows  (and  Table  5025-l(a)  is 
removed): 

§5026-1    OsnsfsL 

(a)  Matatials  and  piling  oompooents 
used  in  dM  oonstmction  cf  boilers, 
pressane  vessds,  pisssan  piping 
systsBS.  and  ralatad  ooaqmncnts  are 
1  by  review  of  manafoclarar  or 


mill  certifleates  ander  1 5028-3.  prodect 
marking  fai  accordance  widi  an  edoptad 
industry  standard,  or  tedndcal 
informatiaa  indicating  dieir  complianoe 
witfatherequlieaentsofttii* 
subcaaptsr. 

(b)  Materials  and  piping  oonponents, 
sudi  as  plate,  bar  stodt,  pipe.  tube, 
standard  pipe  Joining  fittings  (tses, 
elbows,  reducers,  etc).  b«rfting.  cestfaigs. 
foigingB,  and  flanges,  are  acce^pted  by 
review  of  mannfactuiei  or  miu 
ceitificetes.  Mena  facturers  of  these 
products  must  follow  flie  provisions  of 

§  1 5025-3. 5025-5,  and  5025-7  of  dds 
chapter. 

(c)  Valves,  fluid  conditioner  fittings, 
and  special  purpose  fittbigs  ooiqilytaig 
with  an  adt^^d  industry  standard  are 
accepted  through  review  of  marking 
indicating  comfdlanca  with  the  adopted 
industry  standard. 

(d)  Vahrea.  fhdd  ooaditfaner  fittings, 
spedal  purpose  fittings,  and  pipe  Jobifaig 
fittings  not  Gonqdying  with  an  adopted 
industry  standard  aie  acoaptad  lor  use 
on  a  casshby-case  basis.  Aooqitance  is 
granted  by  the  Marine  Safisty  Canter  or 
the  (MBoer  in  Chaiga.  Marine 
Inspection,  having  cogntianoe  over  the 
installation  of  the  product  To  obtain 
acceptance  of  a  prodaot  dw 
manufacturer  must  submit  via  tfia 
vessel  owner  or  representative,  the 


information  described  in  $  50.25-10  to 
the  Marine  Safety  Center  er  the 
cognizant  Officer  in  Charge,  Marine 
Inipection. 

(e)  Components  designed  for 
hydraalic  service  which  require  shock 
testing  under  §  5a30-15(f)  of  this 
chapter  and  nonmetallic  flexible  hose 
assembliei  must  be  accepted  by  the 
Commandant  Manufacturers  desiring 
acceptance  of  these  imxhicts  must 
submit  information  necessary  to  show 
comidiance  with  i§  5e.60-25(c)  or  58.30- 
IT-of  this  chapter,  as  applicable. 
Acceptance  of  specific  installations  of 
acceptable  nonmetallic  flexible  hose 
assemblies  and  shock  tested  hydraulic 
components  is  granted  by  the  Marine 
Safety  Center  or  the  cognizant  Officer  in 
Charge.  Marine  Inspection,  as  de8chl>ed 
in  paragraph  (d)  of  this  section. 

(f)  The  vessel  owner  or  representative 
shaH  make  available  to  the  Officer  in 
Charge,  Marine  Inspection,  the 
manufacturer  of  mill  certificates, 
specific  lettets  of  acceptance,  or 
approved  plans  necessary  to  verify  that 
piping  components  comply  with  the 
requirements  of  this  subchapter. 

SS0.2S-S   [Amsnded] 

8.  In  §  50.25-3,  "physical  tests"  in 
paragrs^  (a)  is  revised  to  read 
"mechanical  properties". 


§S02fr-S    U 

9.  In  9  50.25-5.  "as  listed  in  Table 
50.25-l(a),"  in  paragraph  (a)  is  removed 
and  "physical  properties"  in  paragraph 
(d)(3)  is  revised  to  read  "medianical 
properties". 

§S026-7    [Amendad] 

10.  In  S  50.25-7,  "(refer  to  Table  50.25- 
1(a))"  in  paragraph  (a)  is  removed. 

11.  Section  50.25-10  and  its  headings 
are  revised  to  read  as  follows: 

§50.25-10    Acceptance  of  piping 
compewewu  by  spacWIc  letter  or  spprowad 
plan. 

(a)  A  manufacturer  of  a  piping 
component  which  does  not  comply  with 
an  adopted  industry  standard  and 
requiring  acceptance  by  specific  letter  or 
approved  plan  must  do  the  following: 

(1)  Submit  an  engineering  type  catalog 
or  representative  drawings  of  the 
component  which  indude  the  pressure 
and  temperature  ratings  of  the 
component  andidmtify  the  service  for 
which  it  is  intended. 

(2)  Identify  materials  used  to  fabricate 
the  component  Materials  must  meet  the 
requirements  of  Part  56.  Subpart  56.60  of 
this  chapter.  If  die  component  is  not 
manufactured  to  accq>ted  material 
spedficationa.  the  mairafacturer  must 


prove  equivalency  to  accepted  material 
spedficationa  by  comparing  details  of 
the  material's  chemical  composition, 
mechanical  properties,  method  of 
manufacture,  and  complete  diemical 
and  mechanical  test  results  with  an 
accepted  material  specification. 

(3)  Identify  the  industry  standard,  if 
any,  to  which  the  component  is 
manufadured. 

(4)  Submit  a  description  of 
nondestractive  testii^  performed  on  the 
component. 

(5)  Submit  a  description  of  the 
marldng  applied  to  the  component 

(6)  Submit  information  showing 
compliance  with  the  requirements  of 
Part  56,  Subparts  5015, 56.20  56.25. 
56.30.  or  56.35  of  this  chapter,  as 
applicable. 

(7)  Submit  any  additional  information 
necessary  to  evaluate  the  component's 
acceptafailify  for  its  intended 
application. 

(b)  If  the  component  is  found  to 
comply  with  the  requirements  of  this 
subchapter,  the  component  is  designated 
as  acceptable  for  its  intended 
installation.  This  acceptance  is  in  the 
form  of  a  specific  letter  relating  directiy 
to  the  particular  component  or  in  the 
form  of  an  approved  piping  system  plan 
in  which  the  component  is  identified  as 
an  integral  part 

§50.25-15  through  50.25-40    [Removed] 

12.  Sections  50.25-15,  50.25-20,  50.25- 
25.  50.25-30,  50.25-35,  and  50.25-40  are 
removed. 

PART  58— PIPING  SYSTEMS  AND 
APPURTENANCES 

13.  The  authority  citation  for  Part  56  is 
revised  to  read  as  follows: 

Authority:  46  U.S.C.  3306,  3703:  49  CFR  1.46. 
Sutipart  56.01  [Amended] 

14.  In  the  note  to  Subpart  56.01 
preceeding  §  56.01-1.  "USA&-B31.1"  is 
revised  to  read  "ANSI  B31.1". 

§564)1-5    [Amendad] 

15.  In  Table  56.01-5(a)  of  |  56.01-5. 
'Table  126.1  modified  by  .  .  .  56.30- 
5(c)(3),  56.60-1"  is  revised  to  read 
'Table  126.1  replaced  by  .  .  .  56.60-1." 

§56.01-10   [Amended] 

16.  In  S  56.01-10(c)(l).  remove 
paragraph.  , 

§56.04-1    [Amended] 

17.  hi  Table  56.04-1  of  §  56J)4-1, 
remove  the  number  "5"  after 
"subchapter". 

16.  In  S  56.07-5,  paragraph  (e)  is 
revised  to  read  as  follows: 


§564)7-5 


106.2). 


(e)  Nonstandard  fittings. 
"Nonstandard  fitting"  means  a 
component  of  a  piping  system  which  is 
not  fabricated  under  an  adopted 
industry  standard. 

19.  Subpart  56.15  consisting  of 
SS  56.15-1  dirou^  56.15-10.  and  its 
heading  are  revised  to  read  as  follows: 

Subpart  58.15— FMUnge 

§56.15-1    Pipe  Joining  fttHnga. 

(a)  Manufacturers  of  pipe  joining 
fittings  may  obtain  acceptance  of  their 
fittings  by  following  Part  sa  Subpart 
50.25  of  tills  chapter. 

(b)  11u«aded.  Ranged,  socket-welding, 
buttwdding,  and  socket-brazing  pipe 
joining  fittings,  made  in  accordance  with 
the  applicable  standards  in  Tables 
56.eo-l(a)  and  56.eo-l(b)  of  (  56.60-1 
and  of  materials  complying  with  Subpart 
56.60  of  this  part  may  be  used  in  piping 
systems  witiiin  the  material,  size, 
pressure,  and  temperature  limitations  of 
those  standards  and  within  any  further 
Umitations  spedfied  in  this  subchapter. 
Fittings  must  be  designed  for  the 
maximum  pressure  to  which  they  may 
be  subjected,  but  in  no  case  less  than  50 
pounds  per  square  inch  gage. 

(c)  Nonstandard  pipe  joining  fittings 
must  meet  the  following: 

(1)  All  pressure-containing  materials 
must  be  accepted  in  accordance  with 
§56.60-1. 

(2)  Fittings  must  be  designed  so  that 
the  maximum  allowable  woricing 
pressure  does  not  exceed  one-fourth  of 
the  burst  pressure  or  produce  a  primary 
stress  greater  than  one-fourth  of  the 
ultimate  tensile  strength  of  the  material 
for  Class  II  systems  and  for  all  Class  I, 
I-L,  and  II-L  systems  receiving  ship 
motion  dynamic  analysis  and 
nondestructive  examination.  For  Class  I. 
I-L.  or  II-L  systems  not  receiving  ship 
motion  dynamic  analysis  and 
nondestructive  examination  under 
§  56.07-10(c),  the  maximum  allowable 
working  pressure  must  not  exceed  one- 
fifth  of  the  burst  pressure  or  produce  a 
primary  stress  greater  than  one-fifth  of 
the  ultimate  tensile  strength  of  the 
material.  The  maximum  allowable 
working  pressure  may  be  determined 
by- 

(i)  Calculations  comparable  to  those 
of  ANSI  B31.1  or  Section  VIII  of  the 
ASMECode;     • 

(ii)  Subjecting  a  representative  model 
to  a  proof  test  or  experimental  stress 
analysis  described  in  paragraph  A-22  of 
Section  I  of  tiie  ASME  Code;  or 

(iii)  Other  means  specifically  accepted 
.  by  the  Commandant  (G-^4TH). 
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(3)  Fittings  must  be  tested  in 
accordance  with  S  56.97-5. 

(4)  If  welded,  fittings  must  be  welded 
in  accordance  with  Subpart  56.70  of  this 
part  and  Part  57  of  this  chapter  or  by 
other  processes  specifically  accepted  by 
the  Commandant  (G-MTH].  In  addition, 
the  following  requirements  must  be  met: 

(1]  For  fittings  sized  3  inches  and 
below — 

(A)  The  longitudinal  joints  must  be 
fabricated  by  either  gas  or  arc  welding; 

(B)  The  first  fitting  of  each  size  from 
the  production  line  and  at  least  one 
fitting  from  each  lot  of  100  or  fraction 
thereof  must  be  flattened  cold  until  the 
opposite  walls  meet  without  the  weld 
developing  any  cracks; 

(C)  One  fitting  of  each  size  from  each 
lot  of  100  or  fraction  thereof  must  be 
hydrostatically  tested  to  the  pressure 
required  for  a  seamless  drawn  pipe  of 
the  same  size  and  thickness  produced 
from  equivalent  strength  material  as 
determined  by  the  applicable  pipe 
material  specification;  and 

(D)  If  a  fitting  fails  to  meet  the  test  in 
paragraph  (c)(4)(i)(B)  or  (c){4)(i)(C)  of 
this  section,  the  entire  lot  from  which 
the  fitting  was  chosen  must  be  rejected. 

(ii)  For  fittings  sized  above  three 
inches — 

(A)  The  longitudinal  joints  must  be 
fabricated  by  arc  welding; 

(B)  For  pressures  exceeding  150 
pounds  per  square  inch,  each  fitting 
must  be  radiographically  examined  as 
specified  in  Section  VIII  of  the  ASME 
Code; 

(C)  For  pressures  not  exceeding  150 
pounds  per  square  inch,  the  first  fitting 
from  the  production  line  and  at  least  one 
fitting  from  each  size  in  each  lot  of  20  or 
fraction  thereof  must  be  examined  by 
radiography  to  ensure  that  the  welds  are 
of  acceptable  quality; 

(D)  One  fitting  of  each  size  from  each 
lot  of  100  or  fraction  thereof  must  be 
hydrostatically  tested  to  the  pressure 
required  for  a  seamless  drawn  pipe  of 
the  same  size  and  thickness  produced 
from  equivalent  strength  material,  as 
determined  by  the  applicable  pipe 
material  specification;  and 

(E)  If  a  fitting  fails  to  meet  the  test  in 
paragraph  (c)(4)(ii)(C)  or  [c)(4)(ii)(D)  of 
this  section,  the  entire  lot  from  which 
the  fitting  was  chosen  must  be  rejected. 

(d)  Single  welded  butt  joints  without 
the  use  of  backing  strips  may  be 
employed  in  the  fabrication  of  pipe 
joining  fittings  of  welded  construction 
provided  radiographic  examination 
indicates  that  complete  penetration  is 
obtained. 

(e]  Each  pipe  joining  fitting  must  be 
maiked  in  accordance  with  MSB 
Standard  SP-25. 


1 56.15-5    Ruid  conditiorwr  fittings. 

(a)  Manufactiu^rs  of  fluid  conditioner 
fittiiigs  may  obtain  acceptance  of  their 
fittings  by  following  Part  50,  Subpart 
50.25  of  this  chapter. 

(b)  Fluid  conditioner  fittings,  not 
containing  hazardous  materials  as 
defined  in  S  150.115  of  this  chapter, 
which  are  made  in  accordance  with  the 
appUcable  standards  listed  in  Table 
50.6O-l(b]  of  S  56.60-1  and  of  materials 
complying  with  Subpart  56.60  of  this 
part,  may  be  used  within  the  material, 
size,  pressure,  and  temperature 
limitations  of  those  standards  and 
within  any  further  limitations  specified 
in  this  subchapter. 

(c)  The  following  requirements  apply 
to  nonstandard  fluid  conditioner  fittings 
which  do  not  contain  hazardous 
materials  as  defined  in  §  150.115  of  this 
chapter 

(1)  The  following  nonstandard  fluid 
conditioner  fittings  must  meet  the 
applicable  requirements  in  S  54.01-5 
(c)(3),  (c)(4),  and  (d)  of  this  chapter  or 
the  remaining  provisions  in  Part  54  of 
this  chapter,  except  that  Coast  Guard 
shop  inspection  is  not  required: 

(i)  Nonstandard  fluid  conditioner 
fittings  that  have  a  net  internal  volume 
greater  than  0.04  cubic  meters  (1.5  cubic 
feet)  and  that  are  rated  for  temperatures 
and  pressures  exceeding  those  specified 
as  minimums  for  Class  I  piping  systems. 

(ii)  Nonstandard  fluid  conditioner 
fittings  that  have  an  internal  diameter 
exceeding  15  centimeters  (6  inches]  and 
that  are  rated  for  temperatures  and 
pressures  exceeding  those  specified  as 
minimums  for  Class  I  piping  systems. 

(2)  All  other  nonstandard  fluid 
conditioner  fittings  must  meet  the 
following: 

(i)  All  pressure-containing  materials 
must  be  accepted  in  accordance  with 
S  56.60-1. 

(ii)  Nonstandard  fluid  conditioner 
fittings  must  be  designed  so  that  the 
maximum  allowable  working  pressure 
does  not  exceed  one  fourth  of  the  burst 
pressure  or  produce  a  primary  stress 
greater  than  one  fourth  of  the  ultin^ate 
tensile  strength  of  the  material  for  Class 
n  systems  and  for  all  Class  I,  l-L,  and  II- 
L  systems  receiving  ship  motion 
dynamic  analysis  and  nondestructive 
examination.  For  Class  I,  I-L.  or  II-L 
systems  not  receiving  ship  motion 
dynamic  analysis  and  nondestructive 
examination  under  S  56.07-10(c).  the 
maximum  allowable  woridng  pressure 
must  not  exceed  one  fifth  of  the  burst 
pressure  or  produce  a  primary  stress 
greater  than  one  fifth  of  the  ultimate 
tensile  sfrength  of  the  material.  The 
maximum  allowable  working  pressure 
may  be  determined  by — 


(A)  Calculations  comparable  to  those 
of  ANSI  B31.1  or  Section  Vm  of  the 
ASME  Code: 

(B)  Subjecting  a  representative  model 
to  a  proof  test  or  experimental  stress 
analysis  described  in  paragraph  A-22  of 
Section  I  of  the  ASME  Code;  or 

(C)  Other  means  specifically  accepted 
by  the  Commandant  (G-MTH). 

(iii)  Nonstandard  fluid  conditioner 
fittings  must  be  tested  in  accordance 
with  S  56.97-5. 

(iv)  If  welded,  nonstandard  fluid 
conditioner  fittings  must  be  welded  in 
accordance  with  Subpart  56.70  of  this 
part  and  Part  57  of  this  chapter  or  by 
other  processes  specifically  accepted  by 
the  Commandant  (G-MTH). 

(d)  All  fluid  conditioner  fittings  that 
contain  hazardous  materials  as  defined 
in  S  150.115  of  this  subchapter  must 
meet  the  applicable  requirements  of  Part 
54  of  this  diapter,  except  Subpart  54.10. 

(e)  Heat  exchangers  having  headers 
and  tubes  and  brazed  boiler  steam  air 
heaters  are  not  considered  fluid 
conditioner  fittings  and  must  meet  the 
requirements  in  Part  54  of  this  chapter 
regardless  of  size.  For  brazed  boiler 
steam  air  heaters,  see  also  S  56.30- 
30(b)(1). 

S  56.15-10    Special  purpoM  mtings. 

(a)  Manufacturers  of  special  purpose 
fittings  may  obtain  acceptance  of  their 
fittings  by  following  Part  50,  Subpart 
50.25  of  this  chapter. 

(b)  Special  purpose  fittings  made  in 
accordance  with  the  applicable 
standards  listed  in  Table  56.60-l(b)  of 
S  56.60-1  and  of  materials  complying 
with  Subpart  56.60  of  this  part,  may  be 
used  within  the  material,  size,  pressure, 
and  temperature  limitations  of  those 
standards  and  within  any  further 
limitations  specified  in  this  subchapter. 

(c)  Nonstandard  special  purpose 
fittings  must  meet  the  requirements  of 
S§  56.30-25,  56.3CMa  56.35-10.  56.35-15. 
or  56.35-35,  as  applicable. 

20.  Section  56.20-1  is  revised  to  read 
as  follows: 

S  56.20-1    GwMraL 

(a)  Manufacturers  of  valves  may 
obtain  acceptance  of  their  valves  by 
following  Part  50,  Subpart  50.25  of  this 
chapter. 

(b)  Non-welded  valves  complying 
with  the  standards  listed  in  S  56.60-1 
may  be  used  within  the  specified 
pressure  and  temperature  ratings  of 
those  standards,  provided  the 
limitations  of  S  56.07-10(c)  are  applied. 
Materials  must  comply  with  Subpart 
56.60  of  this  part  Welded  valves 
complying  with  the  standards  and 
specifications  listed  in  S  56.60-1  may  be 


used  in  Class  n  systems  only  if  diey 
meet  paragraph  (c)  of  this  section. 

(c)  All  other  valves  must  meet  the 
following: 

(1)  All  pressure-containing  materials 
must  be  accepted  in  accordance  with 
§56.60-1. 

(2)  Valves  must  be  designed  so  diat 
the  maximum  allowable  working 
pressure  does  not  exceed  one  fourth  of 
the  burst  pressure  or  produce  a  primary 
stress  greater  than  one  fourth  of  the 
ultimate  tensile  strength  of  the  material 
for  Class  II  systems  and  for  all  Class  I, 
I-L,  and  II-L  systems  receiving  ship 
motion  dynamic  analysis  and 
nondestructive  examination.  For  Class  I, 
I-L,  or  II-L  systems  not  receiving  ship 
motion  dynamic  analysis  and 
nondestructive  examination  under 

S  56.07-10(c).  the  maximum  allowable 
working  pressure  must  not  exceed  one 
fifth  of  the  burst  pressure  or  produce  a 
primary  stress  greater  than  one  fifth  of 
the  ultimate  tensile  strength  of  the 
material.  The  maximum  allowable 
working  pressure  may  be  determined 
by— 

(i)  Calculations  comparable  to  those 
of  ANSI  B31.1  or  Section  VUI  of  the 
ASME  Code,  if  the  valve  shape  permits 
this; 

(ii)  Subjecting  a  representative  model 
to  a  proof  test  or  experimental  stress 
analysis  described  in  paragraph  A-22  of 
Section  I  of  the  ASME  Code;  or 

(iii)  Other  means  specifically  accepted 
by  the  Commandant  (G-MTH). 

(3)  Valves  must  be  tested  in 
accordance  with  {  56.97-5. 

(4)  If  welded,  valves  must  be  welded 
in  accordance  with  Subpart  56.70  of  this 
part  and  Part  57  of  this  chapter  or  by 
other  processes  specifically  accepted  by 
the  Commandant  (G-MTH). 

(d)  Where  liquid  trapped  in  any 
closed  valve  can  be  heated  and  an 
uncontrollable  rise  in  pressure  can 
result,  means  must  be  provided  in  the 
design,  installation,  and  operation  of  the 
valve  to  ensure  that  the  pressure  in  the 
valve  does  not  exceed  that  allowed  by 
this  part  for  the  attained  temperature. 
(For  example,  if  a  flexible  wedge  gat6 
valve  with  the  stem  installed 
horizontally  is  closed,  liquid  from 
testing,  cleaning,  or  condensation  can  be 
trapped  in  the  bonnet  section  of  the 
closed  valve.)  Any  resulting  penetration 
of  the  pressure  wall  of  the  valve  must 
meet  the  requirements  of  this  part  and 
those  for  threaded  and  welded  auxiliary 
connections  in  ANSI  B16.34. 

21.  In  S  56.20-15,  paragraph  (b)(2){ii)  is 
revised  to  read  as  follows: 

SS6J0-15    ValvM  empioyinfl  resilient 


(b)*  *  • 

(2)  •  •  • 

(ii)  Category  B  valves  may  be  used  in 
any  piping  system,  except  in  any 
location  in  a  fixed  fire  extinguishing 
system  or  bilge  system;  as  the  positive 
closure  for  any  opening  in  the  shell  of  a 
vessel;  in  a  position  in  which  the  valve 
serves  as  the  positive  shutoff  valve 
required  by  S  56.50-60{d)  for  systems 
subject  to  internal  head  pressure  from 
tanks  containing  flammable, 
combustible,  or  hazardous  materials;  or 
as  otherwise  prohibited  under  this 
subchapter. 

22.  Section  56.25-5  is  revised  to  read 
as  follows: 

956.25-5    Flanges. 

Flanges  must  conform  to  the  design 
requirements  of  the  applicable 
standards  of  Table  56.60-1  (b)  of  S  56.60- 
1  or  Appendix  2  of  Section  VIII  of  the 
ASME  Code.  Plate  flanges  must  meet  the 
requirements  of  S  56J0-10(b)(5)  and  the 
material  requirements  of  t  S6.60-l(a). 
Flanges  may  be  integral  or  may  be 
attached  to  pipe  by  threading,  welding, 
brazing,  or  other  means  within  the 
applicable  standards  specified  in  Table 
56.60-l(b)  of  §  56.60-1  and  the 
requirements  of  this  subpart  For  flange 
facing  gasket  combinations  other  than 
those  specified  above,  calculations  must 
be  submitted  indicating  that  the  gaskets 
will  not  result  in  a  higher  bolt  loading  or 
flange  moment  than  for  the  acceptable 
configurations. 

23.  In  9  56.25-10,  paragraph  (b)  is 
revised  to  read  as  follows: 

956.25-10    Rengefedngs. 
*        *        •        •        • 

(b)  When  bolting  class  150  standard 
steel  flanges  to  flat  face  cast  iron 
flanges,  the  steel  flange  must  be 
furnished  with  a  flat  face,  and  bolting 
must  be  in  accordance  with  9  56.2&-20. 
Class  300  raised  face  steel  flanges  may 
be  bolted  to  class  250  raised  face  cast 
iron  flanges  with  bolting  in  accordance 
with  9  56.25-20(b). 

24.  In  9  56.25-20,  paragraphs  (a)(1). 
(a)(3),  and  the  last  sentence  of 
paragraph  (b)  are  revised  to  read  as 
follows: 

$56.25-20    Bolting. 

(a)  General.  (1)  Bolts,  studs,  nuts,  and 
washers  must  comply  with  applicable 
standards  and  specifications  listed  in 
9  56.60-1.  Unless  otherwise  specified, 
bolting  must  be  in  accordance  with 
ANSI  B16.5. 


(3)  See  9  58.30-15(c)  of  this  chapter  for 
exceptions  on  bolting  used  in  fluid 
power  and  control  systems. 


(b)  *  *  *  When  class  250  cast  iron 
flanges  are  used  or  when  class  125  cast 
iron  flanges  are  used  with  ring  gaskets, 
the  bolting  material  must  be  carbon 
steel  conforming  to  ASTM  Specification 
A307.  Grade  B. 

*  *  *  •  • 

25.  In  9  56.30^.  paragraphs  {b)(3),  (c), 
and  (d)  are  revised  to  read  as  follows: 

956.30-c   weMedjohrts. 

•       *       •       *       * 

(b)  *  *  • 

(3)  Consumable  insert  rings  must  be 
used.  Commonly  used  types  of  butt 
welding  end  preparations  are  shown  in 
ANSI  B16.25.  _ 

***** 

(c)  Socket  welds  (modifies  127.3.3A). 
(1)  Socket  welds  must  conform  to  ANSI 
B16.11,  applicable  standards  listed  in 
Table  56.eO-l(b)  of  9  56.eo-l(b),  and 
Figure  127.4.4C  in  ANSI  B31.1  as 
modified  by  9  56.30-10  (b)(4)  throug)) 
(b)(6).  A  gap  of  approximately  one- 
sixteenth  inch  between  the  end  of  the 
pipe  and  the  bottom  of  the  socket  must 
be  provided  before  welding.  This  may 
best  be  provided  by  bottoming  the  pipe 
and  backing  off  slightly  before  tacking. 

(2)  Socket  welds  must  not  be  used 
where  severe  erosion  or  crevice 
corrosion  is  expected  to  occur. 
Restrictions  on  the  use  of  socket  welds 
appear  in  9  56.70-15(d)(3)  for  Class  I 
service  and  in  9  56.50-105  for  low 
temperature  service.  These  sections 
should  be  checked  when  designing  for 
these  systems.  See  9  56.70-15(d)(4)  for 
Class  n  service. 

(3)  (Reproduces  111.3.4.)  Drains  and 
bypasses  may  be  attached  to  a  valve  or 
fitting  by  socket  welding  provided  the 
socket  depth,  bore  diameter,  and 
shoulder  thinkness  conform  to  ANSI 
B16.11. 

(d)  Fillet  welds.  Fillet  welds  may  vary 
from  convex  to  concave.  The  size  of  a 
fillet  weld  is  determined  as  shown  in 
Figure  127.4.4A  of  ANSI  B31.1.  Fillet 
weld  details  for  socket/welding 
components  must  meet  9  56.30-5(c). 
Fillet  weld  details  for  flanges  must  meet 
9  56.30-10.  See  also  9  56.70-15(d](3)  and 
(d)(4)  for  applications  of  fillet  welds. 

26.  In  9  56.30-10.  "USA  Standard"  in 
the  introductory  text  of  paragraph  (b)  is 
revised  to  read  "American  National 
Standard"  and  paragraphs  (b)(1)  through 
(b)(5)  are  revised  to  read  as  follows: 

9  56.30-10  Flanged  joints  (modifies 
104.5.1(a)). 

(b)  *  *  * 

(1)  Figure  56.30-10(b).  Method  1. 
Flanges  with  screw  threads  may  be  used 
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in  accordance  with  Table  S6.30-20(c)  of 
S  56.30-20. 

(2)  Figure  56.30-lOfb),  Methods  ANSI 
B16.5  class  150  and  class  300  low- 
hubbed  flanges  with  screw  threads,  plus 
the  addition  of  a  strength  fillet  weld  of 
the  size  as  shown,  may  be  used  in  Class 
I  systems  not  exceeding  750  "F  or  4  NFS, 
in  Class  II  systems  without  diameter 
limitations,  and  in  Class  II-L  systems 
not  exceeding  1  NFS.  If  100  percent 
radiography  is  required  by  9  5e.95->10  for 
the  class,  diameter,  wall  thickness,  and 
material  of  the  pipe  being  joined,  the  use 
of  threaded  flanges  in  not  permitted  and 
butt  welding  flanges  must  be  provided. 
For  Class  II  piping  systems,  the  size  of 
the  strength  fillet  may  be  limited  to  a 
maximum  of  0.525  inch  instead  of  1.4T. 

(3)  Figure  56.30-10(bJ.  Methods.  ANSI 
B16.5  slip-on  flanges  may  be  used  in 
Class  I,  Class  II,  or  Class  II-L  systems 
not  to  exceed  the  service  pressure- 
temperature  ratings  for  the  class  300  and 
lower  class  flanges,  within  the 
temperature  limitations  of  the  material 
selected  for  use,  and  not  to  exceed  4 
NFS  in  Class  I  and  Class  II-L  systems.  If 
100  percent  radiography  is  required  by 

§  56195-10  for  the  class,  diameter,  waU 
thickness,  and  material  of  the  pipe  being 
joined,  the  use  of  slip-on  flanges  is  not 
permitted  and  a  butt  welding  flange 
must  be  provided.  The  configuration  in 
Figure  127.4.4B(b)  of  ANSI  B31.1  utilizing 
a  face  and  backweld  may  be  preferable 
in  those  applications  where  it  is 
desirable  to  eliminate  void  spaces.  For 
Class  n  piping  systems,  the  size  of  the 
strength  nilet  may  be  limited  to  a 
maximum  of  0.525  inch  instead  of  1.4T 
and  the  distance  from  the  face  of  flange 
to  the  end  of  the  pipe  may  be  a      1 
maximum  of  three-eighths  inch.     | 
Restrictions  on  the  use  of  slip-on  flanges 
appear  in  S  56.50-105  for  low 
temperature  piping  systems. 

(4)  Figure  56.30-10(b).  Method  4.  ANSI 
BI6.5  socket  welding  flanges  may  be 
used  in  Class  I.  II,  or  II-L  systems  not 
exceeding  3  NPS  for  class  600  and  lower 
class  flanges  and  ZVt  NPS  for  class  900 
and  class  1500  flanges  within  the  service 
pressure-temperature  ratings  of  the 
standard.  Whenever  full  radiography  is 
required  by  S  56.95-10  for  the  class, 
diameter,  and  wall  thinckness  of  the 
pipe  being  joined,  the  use  of  socket 
welding  flanges  is  not  permitted  and  a 
butt  weld  type  connection  must  be 
provided.  For  Class  II  piping,  socket 
welding  flanges  may  be  used  without 
diameter  limitation,  and  the  size  of  the 
fillet  weld  may  be  limited  to  a  maximum 
of  0.525  inch  instead  of  1.4T.  Restrictions 
on  the  use  of  socket  welds  appear  in 

^  S  56.50-105  for  low  temperature  piping 
systems. 


(5)  Figure  56.3a-10fb},  Methods. 
Flanges  fabricated  bom  steel  plate 
meeting  the  requirements  of  Part  54  of 
this  chapter  may  be  used  for  Class  II 
piping  for  pressures  not  exceeding  150 
pounds  per  square  inch  and 
temperatures  not  exceeding  450  *F.  Plate 
material  listed  in  USC-6(b)  of  Section 
Vm  of  the  ASME  Code  may  not  be  used 
in  this  application,  except  Oiat  material 
meeting  ASTM  Specification  A36  may 
be  used.  The  fabricated  flanges  must 
conform  at  least  to  the  American 
National  Standard  class  150  flange 
dimensions.  The  size  of  the  strength 
fillet  weld  may  be  limited  to  a  maximum 
of  0.525  inches  instead  of  1.4T  and  the 
distance  from  the  face  of  the  flange  to 
the  end  of  the  pipe  may  be  a  maximum 
of  three-eights  inch. 


§56.30-20    [AlMfMtad] 

27.  In  S  56.30-20,  'Table  126.1  of 
ANSI-B31.1"  in  paragraph  (b]  is  revised 
to  read  'Table  56.80-l(b)  of  {  56.80-1", 
"and  nuclear"  in  paragraph  (d)  and  note 
1  of  Table  56.30-20(c]  is  removed,  and 
Table  56.30-20(c)  is  relocated  after 
paragraph  (c). 

28.  In  S  56.30-25,  paragraphs  (a),  (d). 
and  (f)(2)  are  revised  to  read  as  follows: 

§56.30-2$   narwl.ftar«lMS,and 

(a)  Flared,  flareless,  and  compression 
type  tubing  fittings  may  be  used  for  tube 
sizes  not  exceeding  2-inch  outside 
diameter  within  the  limitations  of 
applicable  standards  and  specifications 
listed  in  §  56.60-1  and  of  this  section. 
*        *        •        *        • 

(d)  Threads  must  be  either  American 
National  Standard  taper  pipe  threads  or 
Dryseal  American  National  Standard 
taper  pipe  threads.  Threads  other  than 
taper  pipe  threads  may  be  used  for 
piping  components  where  tightness  of 
the  joint  depends  on  a  seating  surface 
other  than  the  threads  and  where 
experience  or  testing  has  demonstrated 
that  the  threads  are  suitable. 
***** 

(f)*  •  * 

(2)  Grip-type  fittings  that  are  tightened 
in  accordance  with  the  manufacturers' 
instructions  need  not  be  disassembled 
for  checking.  For  fluid  services  (other 
than  hydraulic  systems]  using  a 
combustible  fluid  as  defined  in  S  30.10- 
15  of  this  chapter  and  for  fluid  services 
using  a  flammable  fluid  as  defined  in 
S  30.10-22  of  this  chapter,  flared  fittings 
must  be  used;  except  that  flareless 
fittings  of  the  nonbite  type  may  be  used 
when  the  tubing  system  is  of  steel, 
nickel  copper,  or  copper  nickel  alloy. 
When  using  copper  or  copper  zinc 


alloys,  flared  fittings  are  required.  See 
also  S  56.50-70  for  gasoline  fuel  systems 
and  1 56.50-75  for  ^sel  fuel  systems.  In 
the  case  of  hydraulic  systems,  flareless 
fittings  of  the  bite  type  may  be  used 
where  experience  or  testing  has 
demonstrated  that  the  fittings  are 
suitable. 

29.  Section  56.30-27  is  revised  to  read 
as  follows: 

§56.30-37    CauiiMllointa. 

Caulked  joints  may  not  be  used  in 
marine  installations. 

30.  In  S  56.30-40,  paragraph  (e)  is 
revised  to  read  as  follows  and,  in  the 
last  sentence  of  paragraph  (f).  the  word 
"screwed"  revised  to  read  "threaded": 

§56J0-40    FlexIMeplpeeoupllngsofttM 
GOfflpfMslofi  or  slip'Cn  type. 

***** 

(e)  Flexible  couplings  made  in 
accordance  with  the  applicable 
standards  listed  in  Table  56.eO-l(b)  of 
§  56.60-l(b)  and  of  materials  complying 
with  Subpart  56.60  of  this  part  may  be 
used  within  the  material,  size,  pressure, 
and  temperature  limitations  of  those 
standards  and  within  any  further 
limitations  specified  in  this  subchapter. 
Flexible  couplings  fabricated  by  welding 
must  also  comply  with  Part  57  of  this 
chapter. 


§56.35-1    [AiiMndMll 

31.  In  S  56.35-1,  ",  and  for  the  primary 
piping  of  nuclear  power  systems"  in 
paragraph  (a)  is  removed. 

32.  Section  56.35-10  is  revised  to  read 
as  follows: 

§56.35-10    Monmefc aKpaneton KMnte 
(reptecea  1M,Si1). 

(a)  Manufacturers  of  nonmetallic 
expansion  joints  may  obtain  acceptance 
of  their  expansion  joints  by  following 
Part  50,  Subpart  50.25  of  this  chapter. 

(b)  Nonmetallic  expansion  joints  must 
conform  to  the  standards  listed  in  Table 
56.60-l(b)  of  (  56.60-l(b).  Nonmetallic 
expansion  joints  may  be  used  within 
thftir  specified  pressure  and  temperature 
rating  in  vital  and  nonvital  machinery 
sea  connections  inboard  of  the  skin 
valve.  These  joints  must  not  be  used  to 
correct  for  improper  piping 
workmanship  or  misalijgnment.  Joint 
movements  must  not  exceed  the  limits 
set  by  the  joint  manufacturer. 

33.  Section  56.35-lS  is  revised  to  read 
as  follows: 


§5«J5-15 

(r^plaoae  119.5.1). 

Metallic  expansion  joints  must 
conform  to  the  standards  listed  in  Table 
56.60-l(b)  of  i  56.60-l(b)  and  may  be 


used  within  their  specified  pressure  and 
temperature  rating.  Manufacturers  of 
metallic  expansion  joints  may  obtain 
acceptance  of  their  expansion  joints  by 
following  Part  sa  Subpart  50.25  of  this 
chapter. 

34.  In  §  56.50-50.  paragraph  (k)  is 
revised  to  read  as  follows: 

§56.50-50    BHge and baNast piping. 

(k)  Where  bilge  and  ballast  piping  is 
led  through  tanks,  except  ballast  piping 
in  ballast  tanks,  means  must  be 
provided  to  prevent  the  flooding  of  other 
spaces  in  the  event  of  pipe  leakage 
within  the  tanks.  The  piping  may  be  in 
an  oiltight  or  watertight  pipe  tunnel, 
may  be  of  Schedule  80  pipe  wall 
thickness  fitted  with  expansion  bends 
with  all  joints  within  the  tanks  welded, 
or  may  be  installed  using  other  designs 
acceptable  to  the  Commandant.  Where 
a  pipe  tunnel  is  installed,  the  watertight 
integrity  of  the  bulkheads  must  be 
maintained  and.  if  the  pipe  tunnel  is  not 
of  sufficient  size  to  afford  easy  access, 
no  valve  or  fitting  must  be  located 
within  the  tunnel.  These  requirements 
need  not  be  met  provided  the  contents 
of  the  tank  and  piping  system  are 
compatible  and  provided  strength  and 
Stability  calculations  show  that 
crossflooding  resulting  fiY)m  a  pipe  leak 
between  the  tank  and  the  spaces 
through  which  the  piping  passes  will  not 
seriously  affect  the  safety  of  the  ship, 
including  the  launching  of  lifeboats  due 
to  the  ship's  listing.  Bilge  lines  led 
through  tanks  without  a  pipe  tunnel 
must  be  fitted  with  nonreturn  valves  at 
the  bilge  suctions. 

35.  In  S  56.50-55,  paragraph  (c)  is 
revised  to  read  as  follows: 

§56.50-55    BHga  pumps. 

(c)  Capacity  of  independent  power 
bilge  pump.  Each  power  bilge  pump 
must  have  the  capacity  to  develop  a 
suction  velocity  of  not  less  than  400  feet 
per  minute  through  the  size  of  bilge  main 
piping  required  by  §  66.50-50(d)(l)  under 
ordinary  conditions;  except  that,  for 
vessels  of  less  than  65  feet  in  length  not 
f  ngaged  on  international  voyages,  the 
pump  must  have  a  minimum  capacity  of 
25  gallons  per  minute  and  need  not  meet 
the  velocity  requirement  of  this 
paragraph. 

36.  In  S  56.50-60,  paragraphs  (d)(3) 
Uitroductoiy  text  and  (d)(3)(i)  are 
revised  to  read  as  follows: 


§56.50-60   Cargo oMsystams and fusloi 
•yalams  for  bolers  and  Mamal 
oombustlon  anginaa;  tranafar 


(d)  •  •  • 

(3)  Power  operated  valves  installed  to 
comply  with  Uie  requirements  of  this 
paragraph  must  meet  the  following 
requirements: 

(i)  Valve  actuators  must  be  capable  of 
closing  the  valves  under  all  conditions, 
except  during  physical  interruption  of 
the  power  system  (e.g.  cable  breakage  or 
tube  rupture).  Fluid  power  actuated 
valves,  other  than  those  opened  against 
spring  pressure,  must  be  provided  with 
an  energy  storage  system  which  is 
protected  from  fire  and  collision,  as  far 
as  practicable.  The  storage  system  must 
be  used  for  no  other  purpose  and  must 
have  sufficient  capacity  to  cycle  all 
connected  valves  from  the  initial  valve 
position  to  the  opposite  position  and 
return.  The  cross  connection  of  this 
system  to  an  alternate  power  supply  will 
be  given  consideration  by  the 
Commandant 


§56.50-65   [Amandad] 

37.  In  S  56.50-65,  "propulsion"  is 
removed  bom  paragraph  (b)(1)  and 
"screwed-bonnet"  in  paragraph  (d)  is 
revised  to  read  "threaded-bonnet". 

38.  In  8  56.50-85,  the  introductory  text 
of  paragraph  (a)  and  paragraphs  (a)(4) 
and  (a)(5)  are  revised,  paragraph  (a)(4- 
a)  is  removed,  existing  paragraphs  (a)(6) 
through  (a)(12]  are  redesignated  as 
paragraphs  (a)(7)  through  (a)(13),  and 
new  paragraph's  (a)(6)  and  (b)  are 
added  to  read  as  follows: 

§56.50-85    Tank  vant  piping. 

(a)  This  section  applies  to  vents  for  all 
independent  fixed,  non-pressure  tanks 
or  containers  or  for  spaces  in  which 
liquids,  such  as  fuel,  ship's  stores,  cargo, 
or  ballast  are  carried. 

(4)  Tank  vents  must  extend  above  the 
weather  deck,  except  vents  bom  besh 
water  tanks,  bilge  oily-water  holding 
tanks,  bilge  slop  tanks,  and  tanks 
containing  Grade  E  combustible  hquids, 
such  as  lubricating  oil,  may  terminate  in 
the  machinery  space,  provided — 

(i)  The  vents  are  arranged  to  prevent 
overflow  on  machinery,  electrical 
equipment  and  hot  surfaces; 

(ii)  Tanks  containing  combustible 
liquids  are  not  heated;  and 

(iii)  The  vents  terminate  above  the 
deep  load  waterline  if  the  tanks  have 
boundaries  in  common  with  the  hull. 

(5)  Vents  from  oil  tanks  must 
terminate  not  less  than  three  feet  bom 
any  opening  into  living  quarters. 


(6)  Vents  extending  above  the 
freeboard  deck  or  superstructure  deck 
from  fuel  oil  and  other  tanks  must  be  at 
least  Schedule  40  in  wall  thickness. 
Except  for  barges  in  inland  service  and 
for  Great  Lakes  vessels,  the  height  from 
the  deck  to  any  point  where  water  may 
gain  access  through  the  vent  to  below 
deck  must  be  at  least  30  inches  on  the 
freeboard  deck  and  17  Vi  inches  on  the 
superstructure  deck.  On  Great  Lakes 
vessels,  the  height  frtim  the  deck  to  any 
point  where  water  may  gain  access 
through  the  vent  to  below  deck  must  be 
at  least  30  inches  on  the  freeboard  deck, 
24  inches  on  the  raised  quarterdeck,  and 
12  Inches  on  other  superstructure  decks. 
Where  the  height  of  vents  on  Great 
Lakes  vessels  may  interfere  with  the 
working  of  the  vessel,  a  lower  height 
may  be  accepted  by  the  Commandant 
provided  the  vent  cap  is  properly 
protected  bom  mechanical  damage.  For 
barges  in  inland  service,  the  vents  must 
extend  at  least  six  inches  above  the 
deck.  A  lesser  amount  may  be  accepted 
by  the  Commandant  if  evidence  is 
provided  that  a  particular  vent  has 
proven  satisfactory  in  service. 
***** 

(b)  Tank  vents  must  remain  within  the 
watertight  subdivision  boundaries  in 
which  the  tanks  they  vent  are  located. 
Where  the  structural  configuration  of  a 
vessel  makes  meeting  this  requirement 
impracticable,  the  Commandant  may 
permit  a  tank  vent  to  penetrate  a 
watertight  subdivision  bulkhead.  All 
tank  vents  which  penetrate  watertight 
subdivision  bulkheads  must  terminate 
above  the  weather  deck. 

39.  In  S  56.50-96,  paragraph  (a)(2)(iv) 
is  revised  to  read  as  follows: 

§56.50-96    Kaai  eoolw  InstaHationa. 

(a)  •  •  • 
(2)  •  •  • 

(iv)  The  forward  end  of  the  structure 
must  be  faired  to  the  hull  such  that  the 
horizontal  length  of  the  fairing  is  no  less 
than  four  times  the  height  of  the 
structure. 

40.  In  S  56.60-1,  the  section  heading, 
paragraph  (b),  the  table  heading, 
headnote  and  note  16  to  Table  56.60- 
1(a),  and  the  heading,  footnote  2  and 
table  entries  to  Table  56.60-l(b)  are 
revised  to  read  as  follows;  and,  in  Table 
56.60-l(b).  ANSI  standard  B2.2  and  MSS 
standards  SP-37,  SP-42,  and  SP-ee  are 
removed  and  ANSI  standards  Bl.20.3, 
Bie.34  and  B16.42,  ASTM  standards 
F682-82a.  Fl 006-86,  F1007-86,  and 
F1020-86.  and  footnotes  3  and  4  are 
added  to  read  as  follows: 
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126.1  to  ARSIBSil). 


SS.'OO-l^s)— Adopted  Standards 
Applicable  TO  T*ipmG  Systems 


[Replaces  1 


L1I 


(b)  Conponents  oMde  ia ) 
with  the  oonnerciai  staadwds  listed  m 
TaUe  5&£&-l(b)  and  made  of  materiab 
com^yu^  wah  {  5&fiO-l(aJ  of  daa 
chapter  may  be  uaed  Id  pipiog  syfltems 
withia  the  liiaitatioBs  of  the  ■tandardg 
and  within  any  iurtber  linstatiaas 
specified  in  this  subchapter. 


B16.14 Ferroua-'nvMded  Plugs. 

Lociwuts.* 
B46.tS Cart  Brann  lywnO^  FHfingsOaases 

■OS* 
B16.18 Cmm 


B16.22. —  WroMghl   Ccnper   wk5   Bmosa   SdUer 
BK23 —  CM  BKrae  StMm-JemU  OntmgB  fK- 


B1&24. 


or  Btonn  riamgai  «ad  FMagt- 
Classes  190  and  aOO.« 


Start  nadkis 


ad  Staadaidt  (Replaoat 
Table  mj). 

Note  Table  SB-ao-lta]  identifies  the 
acceptaUe  pipe,  tubiqg.  and  fitting 
spectficalMnn  intended  for  piping  system  use 
and  replaces  Table  12L1  in  ANSI  B31.1.' 
Piping  tyMeai  applicatrais  will  be  considered 
if  oerOScafSMi  of  mediaMca]  properties  is 
funiisbed.  Wilbouilfais  oerNfieatiao.  «se  is 
liBBted  tD  af)pficatiaos  ioaidfe  beat 
exchangers  tint  iasaie  cootainBieal  of  Ifae 
material  inside  a  McsMac  dieti. 


Note 


''Copper  pipe  must  not  be  used  Ear  hot  oil 
systems  except  for  short  Ilexible  conaectioas 
at  burners.  Copper  pipe  must  be  annealed 
before  instaTlallon  in  (^ass  I  piping  systems. 
See  also  tt  SB.10-S{c)  and  SB.80-20. 


Table  56.60-l<Bh-AoopTED  Stm«omk>s 

APPUCABLE  to  f*IPING  SYSTEMS 


B16.29 

Aloy  SoUer  Joial  Dtaiwv  fittngs.* 

B1«.34 Vahms-nanged  an]  BulkweUng  End.* 

B1A42 DvMa  Inn  f^  Flanges  and  fMngs.* 


ASTM  Stanimdi  tAiwerican  Sodaty  tor  Tasting  and 
Matert^ai.  laiSHaooSt.  WiiadelpNa.  PA  t9103 

F682-82a..  Wcoagbl    C«tea    Steal    Sloow  Tya 

Coup*ngs. 
F1006-86..  Errtrainment    Separators    Tor    Use    In 

Marine  Piping  Applications.* 
F1007-S6..  Pipe    Une    Expansion    Joints    of    the 

Packed  Stp  Tf^  te  Maiino  Appica- 

tiona. 
F102O-M..  Una  Bfod  VWves  for  Ktaine  AH>>ca- 


F1ias-S7. 


F1123-67-  Standaat  f^Molfioaliai  tar  Noo Metallic 
Enpanaiow  Joints. 


Ine4.3l 

Iil079t0 


/^  5teeaM*  <Fhad  OoMka4> 
SoulhStoaaCSrilaJOa. 


Fa  69-1. 


Traps.* 


ftaHng  Standunl  lor  Steam 


126.1] 


ANSI  Stmtdaids  (Armeivcan  Maional  Standard 
Institute),  1430  Broadway,  New  Yorti.  NY 
10018 


cialy  al  Ma  Vakw  Mtf  nMoOB  iNdtaakyi  127  Aak 
Siraal  WE.  Vienna,  A<AMtao 


BIJBJL 


B16.1 CL  Flanges  Md  Pttiroii  niMfins  tZS 

and  290  Only. 
B16.3 MJ.  HiwsSid  rMagsOasBBS  190  aa« 

300. 
B16.4 CI.  TImaded  RtliogaOaaaM  125  and 

290. 
B16.5 Stari  flpa  Hwtffsa  an«  Hanoart  m- 


B16.9- 


Staal  ftittarWr^  rmrpt  * 


SP-25 

SP-44 

Standard  Martiing  System  tor  Valves, 

FWaga,  RBi«BB  and  Uniana. 
Cls^  rips  Una  rioasnp ' 

• 

SP-51 „ 

• 

•  •                  •                  • 

Ctess  1V)LW  Corrosioa  Resistant  Cast 

Aangaa  and  ^an^ad  FMnga.^ 

•  •             •             ■ 

SP-67 

• 

•                            •                            •                            • 

SP-72 

Bal  vahMS  -Krilh  FtMigsd  or  BaMViald- 
mg  Eaes  lor  Ganarai  9ar^co.< 

Table  S6.6a-<(B>— Adopted  Standards 

APPUCABI£  TO  nPINQ  STSTEUS 
IJtoplaoes  latHe  ISSlII 


and      SP-«3. 


Cartxn  SMI  Pipe  unions  Sodtal-WaM- 
ing  and  Threaded. 


>  [Removed  and  Rnsawart] 

*  In  addition,  tar  Umaa  «aN«s.  adequacy  of  toody 
sheH  thickness  Shan  tM  satiatactoiy  to  the  Comman- 
dant, ai^  altar  to  f  9SBD-10  lor  east  ino  «*mb. 

'MM  or  raanulactwar's  oartiflcalion  a  not  «•- 
quired,  except  whara  a  needed  portton  o(  the  re- 
quiMd  iaa*inB  jajdatatod  duo  to  siza  or  «  ataent 
due  to  age  of  asdaSng  stodcs. 


ai  matenal»,_aon»e  ol  tahicli  awaot aenara|^  j 
at)ta  to  the  Ooaai  OoaiL  coraptanca  wHh  via 


I  on  the  ooaiponarM  or 
must  1ndk:ate  ate 

Sto  wslaaaa  oaid.  T>>a  i 

wOb  the  toqulremenis  In  this  sdtxshap- 


§56.60-2   lAmandad] 

41.  In  {  5aJS0-2.  "ATMS  Bl54"in 
footnote  9  to  T^ile  5e.€IO-2(a)  is  revised 
toread"ASlldBl54". 

42.  In  i  56.fl0-ia  paragraph  (a]  is 
revised  to  read  as  foBows: 

(a)  T%e  low  dnc^ty  of  cast  mm  and 
maneaMe  tron  sbotnd  be  recognized  and 
the  ase  <sf  diese  metah  iwliere  Aock 
loading  nay  oocor  shoidd  be  avoided. 
Cast  inm  and  araHeable  iron  fittings 
conforming  to  (he  apedfications  of 
Table  5ajfl&-l(a)  of  (  56.60-1  any  be 
used  at  pneasuies  not  exceeding  (he 
limits  of  the  ai^dicabie  standards  <tf 
Table  56.fl0-l(b)  of  f  auo-1  at 
teoverataies  not  exoeadiBg  4S0*F. 
Valves  of  either  of  these  aaterials  nay 
be  used  if  they  ooaiann  to  the  standarda 
for  class  125  aad  <Jaas  2S0  flaqges  and 
flanged  fittings  in  ANSI  BlAd  and  if 
their  service  does  not  exceed  Ae  rating 
as  marked  on  the  vjdv«. 
*        *        •        *        • 

43.  Section  56.60-15  is  revised  to  read 
as  follows: 

§56.66-15    OodMlron. 

(a)  Ductile  cast  Iron  components  made 
of  material  conforming  to  ASTM  A395 
may  be  ased  within  the  service 
restrictions  and  pressure-temperature 
IiHdtations  of  UCD-S  of  Section  Vni  of 
theASMEGode. 

(b)  Ihictile  iron  castings  may  be  used 
in  hj^draafic  systeon  at  pressures  in 
excess  of  HMO  psi,  provided: 


(1)  The  castings  receive  a  femtizing 
anneal  when  the  as  cast  thickness  does 
not  exceed  one  inch; 

(2)  Large  castings  for  components, 
such  as  hydraidic  cylinders,  are 
examined  as  specified  for  a  casting 
quality  factor  of  90  percent  in 
accordance  with  UG-24  of  Section  VIII 
of  the  ASME  Code;  and 

.   (3)  The  castings  are  not  welded, 
brazed,  plugged,  or  otherwise  repaired. 

(c)  Ductile  iron  castings  must  be 
hydrostatically  tested  after  machining  to 
twice  their  maximum  allowable  working 
pressure  and  must  show  no  leaks. 

44.  In  S  56.60-25,  paragraphs 
(a)(7)(i)(o),  (a)(7)(i)(6).  (a)(10)(cK5)  are 
revised  to  read  as  foUows,  "machine 
survey"  in  paragraph  {b)(l)  is  revised  to 
read  "machinery  served",  paragraph  (e) 
is  removed,  and  paragraph  (f]  is 
redesignated  as  paragraph  (e): 

§56.60-25    Nonmataliic  matarMa. 

(a)  •  •  • 
.  (7)  •  •  • 
,   (i)  •  •  • 

{A]Pipe(PVC). 

ASTM  D1785  (Schedule  4a  80, 120). 
ASTM  D2241  (Standard  Dimension  Ratio). 
ASTMD2665. 

(B)  Fittings  (PVC). 

ASTM  D2464  (Schedule  80  threaded). 
ASTM  02466  (Schedule  40  socket). 
ASTM  D2467  (Schedule  80  socket). 
ASTM  02865. 

(10)  Materials,  such  as  glass 
reinforced  resins  or  other  plastics,  may 
be  authorized  by  the  Commandant  if  full 
mechanical  and  physical  properties  and 
chemical  description  are  furnished. 
Flammability  of  the  material  must  be 
determined  by  standard  test  methods 
ASTM  D635  and  ASTM  D2863.  The 
average  extetit  of  burning  must  be  less 
than  10  mm,  the  average  time  of  burning 
must  be  less  than  50  seconds,  and  the 
limiting  oxygen  index  must  be  greater 
than  21. 


(c)  •  •  • 

(5)  Noimietallic  hose  must  be 
complete  with  factory-assembled  end 
.fittings  requiring  no  further  adjustment 
of  the  fittings  on  the  hose,  except  that 
field  attachable  type  fittings  may  be 
used.  Hose  end  fittings  must  comply 
with  SAE  J1475  (Hydraulic  Hose  Fittings 


For  Marine  Applications).  Field 
attachable  fitting  must  be  installed 
following  the  manufacturer's 
recommended  practice  (method).  If 
special  equipment  is  required,  such  as 
crimping  machines,  it  must  be  of  the 
type  and  design  specified  by  the 
manufacturer.  A  hydrostatic  test  of  each 
hose  assembly  must  be  conducted  in 
accordance  with  S  56.97-5. 

*  *        *        »        • 

45.  In  S  56.70-10,  the  heading  and 
paragraph  (b)  are  revised  to  read  as 
follows: 

§56.70-10    Preparation  (modlflaa  127.3). 

•  •        •        •        • 

(b)  Fillet  welds  (modifies  127.3.2).  In 
making  fillet  welds,  the  weld  metal  must 
be  deposited  in  such  a  way  as  to  obtain 
adequate  penetration  into  the  base 
metal  at  the  root  of  the  weld.  Piping 
components  which  are  to  be  joined 
utilizing  fillet  welds  must  be  prepared  in 
accordance  with  appUcable  provisions 
and  requirements  of  this  section.  For 
typical  details,  see  Figures  127.4.4A  and 
127.4.4C  of  ANSI  B31.1  and  Figure  56.30- 
10(b)  of  5  56.30-10.  See  §  56.30-5(d)  for 
additional  requirements. 

46.  In  §  56.70-15,  "(Reproduce 
127.4(cc))"  in  paragraph  (b)(5)  is  revised 
to  read  "(Reproduces  127.2(c))",  'Table 
126.1  of  ANSI-B31.1  and"  in  paragraph 
(c)  is  removed,  and  paragraph  (d)  is 
revised  to  read  as  foUows: 

§56.70-15    Procadure. 


(d)  Fillet  welds.  (1)  Fillet  welds  may 
vary  fiom  convex  to  concave.  The  size 
of  a  fillet  weld  is  determined  as  shown 
in  Figure  127,4,4A  in  ANSI  B31.1.  Fillet 
weld  details  for  socket-welding 
components  mtist  meet  S  56.30-5(c]. 
Fillet  weld  details  for  flanges  must  meet 
S  56.30-10. 

(2)  The  limitations  on  cracks  and 
imdercutting  set  forth  in  paragraph  (b)(8] 
of  this  section  for  girth  welds  are  also 
applicable  to  fillet  welds. 

(3)  Class  I  piping  not  exceeding  3  NFS 
and  not  subject  to  full  radiography  by 

§  56.96-10  may  be  joined  by  sleeves 
fitted  over  pipe  ends  or  by  socket  type 
joints.  Where  full  radiography  is 
required,  only  butt  type  jomts  may  be 
used.  The  inside  diameter  of  the  sleeve 
must  not  ex(»ed  the  outside  diameter  of 


the  pipe  or  tube  by  more  than  0.080  inch. 
Fit  between  socket  and  pipe  must 
conform  to  applicable  standards  for 
socket  weld  fittings.  Depth  of  insertion 
of  pipe  or  tube  within  the  socket  or 
sleeve  must  not  be  less  than  three- 
eighths  inch.  The  fillet  weld  must  be 
deposited  in  a  minimnm  of  two  passes, 
unless  specifically  approved  otherwise 
in  a  special  procedure  qualification. 
Requirements  for  joints  employing 
socket  weld  and  slip-on  flanges  are  in 
§56.30-10. 

(4)  Sleeve  and  socket  type  joints  may 
be  used  in  Class  II  piping  systems 
without  restriction  as  to  size  of  pipe  or 
tubing  joined.  Applicable  standards 
must  be  followed  on  fit.  The  fillet  welds 
must  be  deposited  in  a  minimum  of  two 
passes,  imless  specifically  approved 
otherwise  in  a  special  procedure 
qualification.  Requirements  for  joints 
employing  socket  weld  and  slip-on 
flanges  are  in  §  56.30-10. 


PART  61-PERiODIC  TESTS  AND 
INSPECTIONS 

47.  The  authority  citation  for  Part  61  is 
revised  to  read  as  follows: 

Authority:  46  U.S.C  3306,  3703;  49  CFR  1.46. 

4&  A  new  §  61.15-12  is  added  to  read 
as  follows: 

§61.15-12    Expansion  Joints. 

(a)  Expansion  joints  must  be 
examined  at  each  inspection  for 
certification  for  signs  of  excessive  wear, 
fatigue,  deterioration,  physical  damage, 
misalignment,  improper  flange-to-flange 
spacing,  and  leakage. 

(b)  A  nonmetallic  expansion  joint 
must  be  replaced  ten  years  after  its  date 
of  manufacture  if  it  is  located  in  a 
system  which  penetrates  the  vessel's 
side  and  both  the  penetration  and  the 
nonmetallic  expansion  joint  are  located 
below  the  deepest  load  waterline. 

Date:  May  la  198a 

I.W.Kime. 

Rear  Admiral.  US.  Coast  Guard,  Chief.  Office 
of  Marine  Safety  Security  and  Enviromental 
Protection. 

[FR  Doc  88-10952  Filed  5-17-88;  8:45  am] 
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PEPARTMENT  OF  EDUCATION 

Uw-Related  Education  Program 

agency:  Department  of  Education. 
action:  Notice  of  proposed  funding 
priority  under  the  Law-Related 
Education  Program. 


summary:  The  Secretary  proposes  a 

funding  priority  for  the  Law-Related 

Education  Program. 

DATE  Comments  must  be  received  on  or 

before  June  17, 1988. 

address:  All  comments  should  be 

addressed  to  Secretary's  Discretionary 

Fund,  U.S.  Department  of  Education,  400 

Maryland  Avenue  SW.,  Room  4132, 

Washington,  DC  20202. 

rOK  FURTHER  INFORMATKM  CONTACT! 

Secretary's  Discretionary  Fund. 

Telephone  (202)  732-3566. 

Proposed  Absolute  Priority  for  Fiscal 
Year  1988:  In  accordance  with  34  CFR 
75.105  (b)  and  {c)(3).  the  Secretary  has 
chosen  as  an  absolute  priority  civics- 
related  projects  focusing  on  the 
bicentennial  of  the  U.S.  Constitution. 
Only  applications  proposing  activities 
under  this  priority  will  be  considered. 

Within  this  absolute  priority,  the 
Secretary  encourages  applications  that 
will  lead  to  greater  knowledge  and 
understanding  of  "The  Federalist 
Papers,"  an  authoritative  analysis  of  the 
U.S.  Constitution  written  by  Alexander 
Hamilton,  James  Madison  and  John  Jay. 

The  Secretary  is  particularly 
interested  in  supporting  projects  that 
will: 

•  Implement  alternative  strategies  to 
use  "The  Federalist  Papers"  in  the 
national  celebration  activities  of  the 
U.S.  Constitution. 

•  Involve  creative  use  of  community 
resources,  including  eminent  scholars 
and  professionals,  to  stimulate  student 
interest  in  and  understanding  and 
appreciation  of  "The  Federalist  Papers." 

•  Improve  teacher  qualifications  and 
skills  fostering  substantive  knowledge 
about  "The  Federalist  Papers." 

•  Demonstrate  the  importance  of 
"The  Federalist  Papers"  to  students  in  a 


manner  that  reflects  the  fundamental 
principles  underlying  the  U.S. 
Constitution. 

The  above  examples  of  ways  to 
implement  the  absolute  priority  are  only 
suggestions.  Applicants  are  encouraged 
to  propose  activities  other  than  these 
examples. 

Invitation  to  Comment-  Interested 
persons  are  invited  to  submit  comments 
and  recommendations  regarding  the 
proposed  absolute  priority. 

All  comments  will  be  available  for 
public  inspection,  during  and  after  the 
comment  period,  in  Room  4132, 400 
Maryland  Avenue  SW.,  Washington, 
DC,  between  the  hours  of  8:30  a.m.  and 
4:00  p.m.,  Monday  through  Friday  of 
each  week  except  Federal  holidays. 

Applicable  Regulations:  (a)  The  Law- 
Related  Education  Program  regulations, 
34  CFR  Part  241;  and  (b)  the  Education 
Department  General  Administrative 
Regulations,  34  CFR  Parts  74,  75,  77,  78 
and  79. 

Program  authority:  20  U.S.C.  3851. 
(Catalog  of  Federal  Domestic  Assistance  No. 
84.123,  Law-Related  Education  Program) 

Dated:  April  22. 1988. 
V\^lliam  J.  Bannett. 
Secretary  of  Education. 
[FR  Doc  88-11097  FUed  5-17-88;  8:45  am] 

MUMO  CODE  4000-01-M 


[CFDAN0.84.123B] 

Notice  Inviting  Applications  for  New 
Awards  Under  the  Law-Related 
Education  Program  for  Fiscal  Year 
1988 

Purpose:  To  invite  applications  to 
conduct  civics-related  projects  focusing 
on  the  bicentennial  of  the  U.S.    . 
Constitution. 

Deadline  for  Transmittal  of 
Applications:  July  5, 1988. 

Applications  Available:  May  25, 1988. 

Available  Funds:  $900,000. 

Estimated  Range  of  Awards:  $10,000  - 
$75,000. 

Estimated  Average  Size  of  Awards: 
$36,500. 


Estimated  Number  of  Awards:  25. 

Project  Period:  12  Months. 

Priority:  The  Secretary  has  proposed 
in  a  notice  in  diis  issue  of  the  Federal 
Register,  an  absolute  priority  for 
projects  to  conduct  civics-related 
projects  focusing  on  the  bicentennial  of 
the  U.S.  Constitution.  Subject  to  the 
Secretary's  adoption  of  a  final  priority 
after  consideration  of  public  comments, 
apphcations  must  meet  the  proposed 
absolute  priority  in  order  to  be  eligible 
to  be  considered  for  an  award. 

Important  Note  to  Applicants: 
Applicants  should  note  that  a  notice 
announcing  a  separate  grant  competition 
for  law-related  education  projects  was 
published  in  the  Federal  Register  on 
November  5, 1987  (52  FR  42471). 
Applications  under  both  competitions 
will  be  carefully  reviewed  to  ensure  that 
no  grantee  receives  duplicative  Federal 
funding. 

Applicable  Regulations:  (a)  The  Law- 
Related  Education  Program  regulations, 
34  CFR  Part  241;  (b)  when  adopted  in 
final  form,  the  Notice  of  Proposed 
Funding  Priorities  under  the  Law- 
Related  Education  Program  published  in 
this  issue  of  the  Federal  Register. 
Applicants  should  prepare  their 
applications  based  on  the  proposed 
priority.  If  there  are  any  substantive 
changes  made  in  the  proposed  priority 
when  it  is  published  in  final  form, 
applicants  will  be  given  the  opportunity 
to  amend  or  resubmit  their  applications; 
and  (c)  the  Education  Department 
General  Administrative  Regulations,  34 
CFR  Parts  74,  75.  77,  78.  and  79. 

For  Applications  or  Information 
Contact-  Secretary's  Discretionary  Fund, 
U.S.  Department  of  Education,  400 
Maryland  Avenue  SW.  Room  4132, 
Washington,  DC  20202.  Telephone  (202) 
732-3566. 

Program  Authority:  20  U.S.C.  3851. 
Dated:  April  22. 1988. 
William  |.  Bennett, 

Secretary  of  Education. 

[FR  Doc.  88-11098  Filed  5-17-88;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  216 
[Doektt  Na  50219-S058] 

North  Pacific  Fur  Seal;  PribHof  island 
Population;  Designation  as  Depleted 

AOENCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 

action:  Final  rule. 

SUMMARr.  The  NMFS  is  designating  the 
Pribilof  Island  population  of  North 
Pacific  fur  seals  as  depleted  under  the 
Marine  Mammal  Protection  Act 
(MMPA).  This  action  is  required  by  the 
MMPA  when  a  species  or  population 
stock  faUs  below  its  optimum 
sustainable  population  (OSP).  Since  the 
current  Pribilof  Island  population  of 
North  Pacific  fur  seals  is  below  50 
percent  of  the  population  levels 
observed  in  the  19408  and  early  19508. 
this  population  is  below  the  level  which 
can  maintain  maximimi  net  productivity, 
the  lower  bound  of  the  OSP  range.  Once 
a  population  stock  is  designated  as 
depleted,  the  MMPA  requires  the 
application  of  certain  additional 
restrictions  on  taking  and  importation. 
EFFECm^  date:  lune  17, 1988. 
FOII  FURTHEII  INFORMATION  CONTACT: 
Georgia  Cranmore,  202-673-5351. 
sufplementaryinfoiimation: 

Background 

A  Status  Review  of  the  North  Pacific 
Fur  Seal  [Callorhinua  ursinus]  on  the 
Pribilof  Islands.  Alaska,  was  prepared  in 
response  to  a  petition  by  the  Humane 
Society  of  the  United  States  to  add  the 
North  Pacific  fur  seal  to  the  U.S.  List  of 
Endangered  and  Threatened  Wildlife. 
under  the  Endangered  Species  Act  of 
1973  (ESA).  18  U.S.C.  1531-1543.  A 
notice  of  die  NMFS  determination  not  to 
Ust  the  fur  seal  as  a  threatened  species, 
incorporating  the  complete  text  of  the 
Status  Review  for  the  Pribilof  Island 
population,  was  published  in  the  Federal 
RegistOT  on  March  6, 1985  (50  FR  9232). 
The  denial  of  the  ESA  pebtion  was 
based  on  a  number  of  factors,  including 
the  size  of  the  species'  population. 
However,  conclusions  regarding  the 
status  of  the  Pribilof  Island  population 
indicated  that  it  was  below  50  percent  of 
its  carrying  capacity  based  on  a 
comparison  of  current  population  levels 
and  those  observed  in  the  1940s  and 
early  19508. 

Carrying  capacity  is  the  number  o ' 
animals  that  a  given  ecosystem  can 
support  in  terms  of  food  availability 


space  requirements,  and  other  factors. 
Carrying  capacity  can  change  if  one  or 
more  of  the  environmental  factors  on 
which  the  population  depends  also 
changes.  In  the  case  of  the  Pribilof 
Island  population  of  North  Pacific  fur 
seals,  however,  the  Status  Review 
concludes  that  the  carrying  capacity  of 
the  Bering  Sea  and  North  Pacific  Ocean 
for  fur  seals  has  probably  not  changed 
significantly  since  peak  numbers  of 
animals  were  observed  during  the 
19408-19508. 

Carrying  capacity  is  the  upper  bound 
of  a  range  of  population  levels  known  as 
Optimimi  Sustainable  Population  (OSP). 
When  consistent  with  its  objective  of 
maintaining  the  health  and  stability  of 
the  marine  environment,  the  goal  of  the 
Marine  Manuoal  Protection  Act  of  1972 
(MMPA),  16  U.S.C.  1361-1407,  is  the 

maintenance  of  OSP  for  marine 

mammals.  OSP  as  defined  at  50  CFR 
216.3  is  a  range  of  population  levels  from 
the  largest  supportable  within  the 
ecosystem  (carrying  capacity)  to  the 
popiilation  level  that  results  in 
maximimi  net  productivity  (MNP).  MNP 
is  the  greatest  net  annual  increment  in 
population  numbers  or  biomass  resulting 
from  additions  to  be  population  due  to 
reproductioh  and  growth,  less  losses  due 
to  natural  mortality  (see  41  FR  55536. 
December  21, 1976). 

The  Status  Review  found  that  the 
population  size  of  North  Pacific  fur  seals 
at  which  maximum  productivity  would 
occur  is  at  least  60  percent  of  the 
carrying  capacity.  Since  the  Ptibilof 
island  popnlatian  is  at  less  than  50. 
percent  of  carrying  capacity,  it  falls 
below  the  lower  bound  of  OSP  and  is, 
by  definition,  depleted.  The  MMPA 
defines  "depletion"  to  mean,  among 
other  diings.  "any  case  in  which  the 
Secretary  [of  Commerce],  after 
consultation  with  the  Marine  Mammal 
Commission  and  the  Committee  of 
Sdenttfic  Advisors  on  Marine  Mammals 
established  under  *  *  *  this  Act 
determines  that  a  species  or  population 
stock  is  below  its  optimum  sustainable 
population  *  *  *."  the  Marime  Mammal 
Conmiission  (MMC)  provided  a  fbnnal 
recommendation  to  designate  die 
Pribilof  Island  population  of  North 
Pacific  fur  seals  as  depleted  under  the 
MMPA. 

Once  a  species  or  population  stodc 
has  been  designated  as  depleted, 
intentional  takings  from  that  population 
are  permitted  only  for  research  purposes 
or  for  subsistence  and  handicraft 
purposes  by  Alaskan  Natives.  Small 
incidental  takes  resulting  from  other 
activities  may  be  authorized  under 
certain  circumstances.  The  following 
MMPA  restrictions  apply:  A  depleted 
species  or  population  stock  is  not 


eligible  for  a  waiver  of  the  moratorium 
on  taking  and  importation,  16  U.S.C. 
1371(a)(3)(A):  it  may  not  be  taken  or 
imported  for  public  display  purposes 
and  no  taking  may  be  permitted  in  the 
course  of  commercial  fishing  operations. 
16  U.S.C.  1371(a)(3)(B);  it  may  not  be 
taken  under  the  small  take  exemption  of 
section  101(a)(4),  16  U.S.C.  1371(a)(4): 
however.  Pub.  L  99-659.  signed 
November  14, 1986,  extends  the 
coverage  of  section  101(a)(5).  16  U.S.C. 
1371(a)(S).  to  depleted  species  such  that 
small  incidental  takes  of  such  species  or 
population  stocks  can  be  authorized  for 
specified  activites  other  than 
commercial  fishing;  and  regulatory 
restrictions  under  the  MMPA  may  be 
imposed  on  the  taking  of  the  species  or 
stock  by  Alaskan  Natives,  16  U.S.C. 
1371(b).  In  the  case  of  the  Pribilof  Island 
population  of  fur  seals,  subsistence 
regulations  have  already  been  issued 
under  the  authority  of  the  Fur  Seal  Act 
of  1966,  as  amended.  (FSA),  16  U.S.a 
1151  et  seq.  (See  51  FR  24826.  July  9. 
1986).  Thus,  the  NMFS  does  not 
contemplate  further  rulemaking 
regarding  Native  taking  of  fur  seals  as  a 
consequence  of  this  depletion 
designation. 

Until  1965.  management  of  fur  seals 
fell  only  partially  within  the  purview  of 
the  MMPA  by  virtue  of  section  113. 
Section  113  provides  that  the  MMPA 
shall  not  be  considered  to  contravene 
the  provisions  of  any  existing 
international  treaty  or  convention  and 
its  implementing  legislation  which 
applies  to  the  taking  of  marine 
mammals.  The  exception  created  by 
section  113  of  the  MMPA  clearly 
covered  the  Interim  Convention  on 
Conservation  of  North  Pacific  Fur  Seals 
of  1957,  and  ensured  that  the 
Convention,  and  the  FSA  sections  that 
implement  the  Convention,  superceded 
application  of  certain  provisions  of  the 
MMPA.  These  views  received  judicial 
approval  in  International  Fund  for 
Animal  Welfare  v.  Baldrige,  594  F.  Supp. 
129  (D.D.C.  1984).  Judge  Gesell  found 
that  the  fur  seal  population  was  below 
its  OSP  level,  but  that  the  commercial 
hanrest  was  not  barred  by  the  MMPA's 
moratorium  on  taking  as  long  as  the 
Convention  remained  in  force. 

From  1957  through  1984.  a  commercial 
harvest  of  fur  seals  on  the  Pribilof 
Islands  was  conducted  under  the 
authority  of  the  Convention.  The 
Convention  came  into  force  on  October 
14. 1957.  and  was  extended  in  1963. 1969. 
1976  and  1980.  Under  the  terms  of  the 
1980  extension,  the  Convention  expired 
on  October  14. 1984.  On  October  12. 
1964.  die  United  States,  Canada.  Japan 
^  and  the  Soviet  Union  signed  a  Protocol 


that,  upon  acceptance  by  all  four 
nations,  would  have  extended  the 
Convention  until  October  13. 1988. 
Japan.  Canada  and  die  Soviet  Union 
ratified  the  1984  Protocol.  On  March  20. 
1985.  die  President  transmitted  the 
Protocol  to  the  Senate,  requesting  its 
advice  and  consent.  On  June  13, 1985.  a 
hearing  was  held  on  the  Protocol  before 
the  Senate  Committee  on  Foreign 
Relations,  but  no  final  action  was  taken. 
In  consultation  with  the  Departments 
of  State  and  Justice,  and  die  MMC. 
NOAA  determined  that  no  commercial 
harvest  could  be  conducted  under 
existing  domestic  law,  absent  Senate 
ratification  of  the  Protocol  extending  the 
Convention  or  provisional  application  of 
the  Protocol.  Accordingly,  on  July  8. 1985 
(50  FR  27914),  Uie  NMFS  issued  an 
emergency  interim  rule  to  govern 
subsistence  taking  of  North  Pacific  fur 
seals  for  the  1985  season  under  the 
authority  of  section  105(a)  of  die  FSA. 
The  purpose  of  the  interim  rule  was  to 
limit  the  take  of  seals  to  a  level 
providing  for  the  legitimate  subsistence 
needs  of  the  Pribilovians  and  to  restrict 
taking  by  sex,  age  and  season  for  herd 
management  purposes.  A  permanent 
subsistence  rule  was  proposed  on  May 
15. 1986  (51  FR  17896),  and  a  final  rule 
was  pubUshed  on  July  9. 1986  (51  FR 
24828). 

During  consideration  of  the 
subsistence  harvest  regulations,  a 
number  of  issues  were  raised  concerning 
the  OSP  of  the  fur  seals:  In  the  preamble 
to  die  1985  rule,  the  NMFS  summarized 
die  findings  of  die  March  6. 1985.  Stahis 
Review  concerning  OSP,  and  requested 
comments  on  and  any  additional  data 
relevant  to  the  issue  of  depletion  for  the 
North  Pacific  fur  seal.  At  diat  time  the 
MMC  provided  its  formal 
recommendation  to  designate  the 
Pribilof  Island  popiilation  of  North 
Pacific  fur  seals  as  depleted  under  the 
MMPA.  Four  other  commenters  on  the 
rule  also  requested  a  finding  of 
depletion.  Since  a  finding  of  depletion  is 
a  condition  precedent  to  regulation  of  a 
subsistence  harvest  under  5ie  MMPA 
but  not  under  die  FSA.  the  NMFS  chose 
not  to  make  such  a  finding  part  of  its 
1986  proposed  rulemaking,  under  section 
105(a)  of  die  FSA.  and  to  address  die 
issue  independently.  As  noted  by  the 
MMC  in  comments  on  the  interim  rule, 
the  designation  of  depletion  carries  with 
it  certain  restrictions  which  may  affect 
the  interests  of  private  parties  and  other 
Federal  and  state  agencies.  Interested 
parties  were  therefore  provided  an 
opportunity  to  review  and  comment  on 
the  proposed  designation  as  an  issue 
separate  bom  the  proposed  subsistence 
rules. 


On  December  30, 1986  (51  FR  47155),  a 
proposed  rule  was  published  to  add  the 
Pribilof  Island  population  of  North 
Pacific  fur  seals  to  die  list  of  depleted 
species  at  50  CFR  216.15.  At  the  request 
of  a  number  of  Native  Alaskan  and 
subsistence  interest  groups  and  their 
representatives,  a  public  meeting  was 
held  in  Anchorage,  Alaska,  on  January 
21, 1987,  to  accept  oral  comments  on  this 
proposal.  An  extension  of  the  public 
comment  period  from  a  39-day  (ending 
February  6. 1987)  to  a  67-day  comment 
period  (ending  March  6, 1987)  was 
granted  to  accommodate  the  special 
needs  of  rural  Alaskans  (52  FR  4365. 
February  11. 1987).  Comments  were 
received  and  accepted  through  March 
30. 1987. 

On  September  1. 1987.f<iMFS  received 
a  petition  regarding  this  rulemaking 
from  the  St.  Paul  Aleut  Community  and 
the  Pribilof  Aleut  Sealing  Commission. 
The  petition  requested  a  reopening  of 
the  record,  an  environmental  impact 
statement,  an  adjudicatory  hearing,  peer 
review,  and  a  contribution  to  a  Bering 
Sea  Scientific  conference.  NMFS  denied 
the  petition  on  September  28. 1987. 
Copies  of  the  petition  and  our  response, 
containing  specific  bases  for  denial,  are 
available  from  the  information  contact 
listed  above.  On  December  31, 1987,  the 
public  comment  period  was  reopened 
for  60  days  as  discussed  below. 

Public  Coounents  on  the  Proposed  Rule 

(a)  Public  Meeting  in  Anchorage, 
Alaska 

The  following  individuals  appeared  at 
the  public  meeting  in  Anchorage  and 
provided  their  views  and 
recommendations  on  the  depletion  of 
Pribilof  Island  fur  seals: 

Anthony  Hiilemonoff,  Tanadgusix 

Corporation 
Michael  E.  Wheeler.  St  Paul  Traditional 

VUlage  Council 
Adrian  Melovidov.  St.  Paul  Traditional 

Village  CouncU 
Ron  Philemonoff.  Pribilof  Fur  Seal 

Commission 
Larry  Merculieff.  Pribilof  Fur  Seal 

Commission 
Agafon  Krukoff,  Aleut  Corporation 
Dalee  Sambo.  Inuit  Circumpolar 

Conference 
Vemita  Zilys,  Rural  Alaska  Resources 

Association 
Dave  Montiue  (through  Zilys). 

Indigenous  Survival  International 
Mike  Zaharof,  Mayor.  St  Paul,  ^aska 
Suzanne  ludicello,  Center  for 

Environmental  Education 
Patrick  Kozloff  (written).  Aleut  Leader 
Cindy  Lowry.  Greenpeace,  Alaska 
John  Grandy,  Humane  Society  of  the 

United  States 


Julie  Kidca.  Alaska  Federation  of 
Natives 

(1)  Effect  on  Subsistence  Harvests 

Of  the  15  individuals  who  appeared  at 
the  public  hearing  on  this  issue,  only  the 
three  representatives  of  environmental 
groups  supported  the  proposed  NMFS 
action.  Seven  speakers  questioned  the 
impact  of  a  depletion  finding  for  fur 
seals  on  Aleut  subsistence  uses.  Most 
felt  that  animal  welfare  organizations 
would  use  the  depletion  designation  to 
force  additional  restrictions  on  the  Aleut 
subsistence  hunt  or  force  its  complete 
elimination.  As  one  St  Paul  Island 
resident  put  it  "animal  rights  groups 
have  shown  their  ability  to  manipulate 
Congress  through  pubUc  misinformation 
campaigns  to  prevent  action  to  ratify  an 
international  treaty.  There  is  Utde  to 
prevent  these  groups  bom  imposing 
their  will  on  the  agency  and  forcing  a 
totally  arbitrary  administrative  decision 
to  further  restrict  or  eliminate  our 
subsistence  rights  once  a  depletion 
finding  is  made."  lliis  speaker  further 
outlined  the  cultural  and  nutritional 
significance  of  seal  meat  on  die  Pribilof 
Islands.  He  listed  a  number  of  major 
changes  that  have  been  imposed  on  the 
Pribilovians  in  recent  years,  namely,  the 
withdrawal  of  Federal  jobs  and  services 
In  1984  (as  the  result  of  die  1983 
Amendment  to  the  FSA),  cessation  of 
the  commercial  skin  harvest  in  1985  (as 
a  result  of  the  expiration  of  the  treaty), 
and  publication  of  permanent 
subsistence  harvest  regulations  in  1986. 
Designation  of  the  Pribilof  Island  fur 
'  seal  as  depleted  is  considered  by  this 
speaker  to  be  a  final  and  unacceptable 
attack  on  the  Aleut  way  of  life. 
Two  speakers  complained  of 
implications  that  Aleuts  may  waste  seal 
meat  taken  in  the  subsistence  harvest, 
apparendy  in  reference  to  the  "wasteful 
manner"  criteria  of  the  MMPA.  One 
speaker  said  "such  regulatory  language 
impugns  the  integrity  of  the  Aleut  people 
and  all  aboriginal  people."  One  St. 
George  Island  resident  demanded  a 
reevaluation  of  the  facts  to  "determine 
whether  the  subsistence  harvest  or  any 
activities  by  the  Pribilovians  has  or  can 
have  an  impact  on  the  size  of  the  herd." 

One  of  the  consequences  of  a 
depletion  finding  for  any  marine 
mammal  species  is  that  regulatory 
restrictions  under  the  MMPA  may  be 
imposed  on  the  taking  of  the  species  or 
stock  by  Alaskan  Natives.  In  die  case  of 
the  Pribilof  Island  population  of  fur 
seals,  however,  subsistence  regulations 
have  already  been  issued  and,  as  stated 
in  the  preamble  to  the  proposed  rule, 
"NMFS  does  not  contemplate  further 
rulemaking  regarding  native  taking  of 
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fur  seals  as  a  consequence  of  a  possible 
depletion  designation"  (51  FR  47156).  In 
his  opening  address  at  the  public 
hearing  in  Anchorage.  Deputy  General 
Counsel  of  NOAA.  Timoth  R£.  Keeney, 
made  the  following  comments  regarding 
this  issues: 

There  are  apparently  some  misconceptions 
concerning  the  effect  of  the  proposed  rule  on 
the  subsistence  harvesting.  First  let  me 
remind  you  that  last  ]uly.  1986.  we  published 
permanent  regulations  governing  the 
subsistence  harvest  of  fur  seals  on  the 
Pribilof  Islands.  At  that  time,  it  was 
anticipated  that  a  depletion  designation 
would  be  appropriate  for  Pribilof  Island  fur 
seals  and  that  a  separate  r\ilemaking  would 
follow  to  address  this  issue. 

In  other  words,  the  subsistence  regulations 
of  last  summer  were  predicated  upon  the 
probability  that  this  species  would  be 
declared  depleted  We  do  not  need  and  do 
not  intend  to  alter  the  subsistence  regulations 
as  a  result  of  any  designation  of  depletion 
under  the  Marine  Mammal  Protection  Act.  A 
depletion  designation  should  not  affect 
subsistence  hunting. 

The  subsistence  regulations  at  50  CFH 
215.31  were  promulgated  under  the 
authority  of  both  the  FSA  and  the 
MMPA.  Both  acts  provide  for 
subsistence  harvests,  regardless  of  the 
status  of  the  species  if  such  taking  is 
"not  accom^  lished  in  a  wasteful 
manner."  The  wasteful  manner  criteria 
was  intended  as  a  cap  or  safeguard  for 
the  native  taking  exemption  and  is  not 
intended  in  the  Act  or  in  our  regulations 
to  insult  or  impugn  the  motives  of  native 
peoples. 

Three  speakers  representing      . 
environmental  groups  emphasized  that 
they  are  not  proposing  changes  to  the 
current  subsistence  regime  and  said 
they  recognized  the  contribution  of  fur 
seals  to  the  diet  and  culture  of 
Probilovians.  One  speaker  stated  that 

I  want  to  make  it  clear  from  the  point  of 
view  of  the  Humane  Society  of  the  United 
States  and  for  most  of  the  organizations 
we've  been  associated  with  over  time, 
including  the  two  that  have  preceded  us, 
there  should  not  l>e  in  this  depletion  matter 
nor  in  anything  else  that  we've  said  today, 
any  implication  that  we  are  talking  about 
eliminating  subsistence  use. 

Indeed,  we  have  continually  supported  the 
rights  of  the  Aleuts  to  use  fur  seaLi  to  meet 
subsistence  needs  and  we  want  to  continue 
to  do  that. 

The  comment  of  one  of  the  Pribilovian 
speakers  concerning  the  possible  impact 
of  the  subsistence  harvest  on  the  size  ol 
the  herd  is  particularly  relevant  here. 
Any  discussion  of  restrictions  on 
subsistence-take  as  a  consequence  of  a 
depletion  finding  would  include  an 
assessment  of  possible  contributions  of 
the  subsistence  harvest  to  the 
population  decline.  Research  conducted 


under  the  terms  of  the  treaty  indicates 
that  a  harvest  of  females  or  harem  bulls 
could  have  a  disastrous  effect  on  the 
already  declining  fur  seal  population. 
One  of  the  causes  of  the  population 
decline  observed  prior  to  the  18708  was 
the  female  harvest.  1956-1968.  In 
contrast,  based  on  available 
information,  a  harvest  of  subadult  males 
at  levels  which  allow  for  the  future 
reproductive  needs  of  the  population 
will  probably  have  no  negative  impact 
on  long-term  population  trends.  Clearly, 
an  aimual  harvest  in  the  range  of  1.423 
(1986  harvest  total)  to  1.802  (1967 
harvest  total)  mostly  subadidt  males,  or 
less  than  0.25  percent  of  the  stock,  could 
not  be  expected  to  contribute  to  a 
population  decline  or  prevent  a  return  to 
high  population  numbers. 

(2)  Possible  Changes  in  Carrying 
Capacity 

The  second  major  concern  addressed 
at  the  public  hearing  on  the  proposed 
rule  was  the  determination  of  carrying 
capacity  of  the  environment  for  fur 
seals.  Six  speakers  challenged  the 
NMFS  condusion  that  the  carrying . 
capacity  for  fur  seals  probably  had  not 
changed  signifieantly  since  peak 
numbers  were  reached  in  die  late  19408 
to  early  1950s.  Several  speakers  pointed 
out  that  a  number  of  species  in  the 
eastern  Bering  Sea  are  declining  in 
numbers  and  concluded  that  the 
carrying  capacity  of  this  ecosystem  had 
changed.  One  speaker  gave  a  slide 
presentation  on  the  rates  of  decline  for 
certain  seabirds.  He  pointed  out  the 
coincident  declines  of  red-legged 
kittiwakes,  common  murres,  Steller 
(northern)  sea  lions,  and  North  Pacific 
fur  seals  near  the  Pribilof  Islands.  This 
speaker  shared  the  view  of  most  Aleut 
representatives  that  a  reduction  in 
pollock,  thought  to  be  due  to  overfishing, 
is  the  cause  of  the  observed  declines. 

Several  speakers  claimed  that  the  fur 
seal's  carrying  capacity  had  declined 
within  the  last  two  decades  due  to 
reductions  in  food  availability  and 
reduced  habitats  caused  by  pollution, 
including  marine  debris.  One  speaker 
believes  that,  although  the  Pribilof 
Island  seal  population  reached  its  peak 
40  years  ago,  it  is  now  at  its  "natural 
equilibrium  level"  with  a  new,  lower 
carrying  capacity.  Factors  noted  by  the 
NMFS  in  the  preamble  to  the  proposed 
rule,  namely  relative  stability  in  pup 
numbers  in  recent  years,  an  increase  in 
pup  weights  and  a  decline  in  duration  of 
feeding  trips  at  sea,  are  evidence, 
accor^ng  to  this  speaker,  of  a  "healthy 
population  adjusting  to  a  new 
equilibrium  level" 

Biomass  trends  for  several  species  of 
groundfish  in  the  Bering  Sea  indicate 


that  major  components  of  this 
ecosystem  have  changed  dramaticallv 
during  the  1970s  and  early  1980s. 
Fluctuations  in  species  populations  o' 
seabirds  and  marine  mammals  in  this 
area  could  be  related  to  changes  in  food 
availability,  disease,  toxic  substances, 
or  other  factors.  If  food  resources  are 
limiting,  however,  as  suggested  by 
several  qwakers,  we  would  expect  to 
see  reduced  mean  body  sizes,  reduced 
growth  rates  and  higher  pup  mortality  in 
the  Pribilof  population  of  fur  seals.  On 
the  contrary,  as  discussed  in  the 
preamble  to  the  proposed  rule  (51  FR 
47159).  the  average  body  size  and  body 
length  in  this  population  has  increased. 
Pup  mortality  rates  on  land  are  as  low 
as  those  observed  during  the  19208  when 
the  population  was  rapidly  increasing. 

As  mentioned  by  one  of  the  speakers, 
fur  seeds  are  vulnerable  to  dianges  in 
food  availability  near  the  Pribilof 
Islands  during  the  breeding  season. 
Howrever,  any  changes  in  food 
availability  near  the  Pribilof  Islands  that 
might  explain  a  population  decline  of 
one-third  in  less  than  a  decade,  very 
likely  would  be  reflected  in  increases  in 
the  length  of  the  feeding  cycle  at  sea 
near  the  Pribilof  Islands  as  males  and 
nursing  females  search  for  scarce 
resources.  On  the  contrary,  however, 
feeding  trips  to  sea  have  declined  in 
duration  since  the  1950s.  This  may  be  in 
response  to  an  increase  rather  than  a 
decrease  in  food  availability  near  the 
Pribilof  Islands  and  is  consistent  with 
the  observed  increase  in  pup  weights. 
Toxic  substances,  such  as  heavy  metals, 
are  a  potential  factor  in  the  fur  seal 
decline  that  was  mentioned  by  a  number 
of  speakers.  As  discussed  in  the 
preamble  to  the  proposed  rule  (51  FR 
47159),  mortality  in  seals  from  toxic 
substances  in  their  environment  has  not 
been  demonstrated  despite  regular 
examination  of  seal  tissues  for  such 
concentrations. 

If  changes  have  occurred  in  the 
resources  or  measurable  abiotic 
components  of  the  fur  seal's  ecosystem 
that  would  be  detrimental  to  the  Pribilof 
Island  fur  seal  population,  these  changes 
have  gone  undetected  in  field  studies. 
Fur  seals,  as  indicators  of  current 
environmental  conditions,  have 
characteristics  in  conunon  with 
populations  that  are  not  limited  by  their 
natural  environment.  Current  pup 
mortality  on  land,  growth  rates,  and  the 
variance  in  mortality  rates  on  land  and    . 
at  sea  are  all  characteristic  of  a 
population  substantially  below  its  ', 

carrying  capacity. 

In  addition  to  the  statements  made  at 
the  public  meeting,  written  comments 
were  also  received  on  the  determination 


of  canying  capadty  for  fur  seals  and 
further  dtsoMskn  of  this  issue  can  be 
found  below.  Tnwo  spealurs  ip^wtiTwisd 
the  pup  estimates  froB  Htm  VOSOt  and  Mt 
our  sctiBateB  wm  tea  hifiL  As  stated 
in  tlwpraaaiils  to  the  proposed  rule 

In  view  of  Hw  lack  of  oonqifete  leBabaUy 
ontheettfantBeefpope*  *  *othCT 
comparisons  can  be  Bade  to  pravidi  insight 
into  the  appraxfanate  levd  of  dedtoe  in  the 
popuhtiaB*  *  *  .[Then are) several 
indicators,  fai  addHfoB  fa  pi9  mmdben.  that 
mi^t  suggest  the  QBTBiit  alatas  of  dw 
populadoD  reiatiM  to  the  smsnnt  peak  ia 
abundaooe  in  the  1910b  aBdMriyttSO*.  Id 
1963,  hano  fanO  ettimatat  (downSS  petoaat). 
idle  male  estiraatss  (down  seperosnQ,  and 


commerciri  harvaat  level*  (donvB  S0  pereeot), 
hii  nil  inrllnirls<UBlfliBirtj>  sliae  Its  IPWs 
—- '  -r-^trtts  Thi  JiaafsiM  liirsiiBBliiia. 
and  pmliMJnan  aaalyaae  elpaaSs^pta  ef 
rookeiy  space  etiHialiea  sinus  aboet  iwa. 
suggests  a  dsdine  of  abaet  SO  percent  hi  the 
pcpulatioa.  (51  FR  47int) 

(3)  llmiQg  of  Onr  Dedskm 

Sue  apeaken  stated  &ai  inauffident 
information  was  available  to  make  a 
depletion  findiog  and  wged 
postponemeiUal  the  '^T'^fMrn  until 
further  reaaardi  can  be  cooqileted. 
NMFS  is  unable  lo  grant  tkia  raqaest 
Since  at  least  una.  aaBual  reviews  of 
the  l^lbflof  Island  fiir  seal  pnpMi**^^!. 
prepared  for  the  North  Pacific  Fur  Seal 
Commission,  conckided  that  this 
population  is  probably  bcbw  its  OSP. 
While  there  exists  uncertainty  regarding 
some  of  the  underlying  data,  our 
estimates  indicate  that  tibe  North  Pacific 
fur  seal  p<q>alation  on  the  Mbilof 
Islands  i»  cuitently  below  SO  percent  of 
ite  canying  capac^.  based  on  current 
population  levds  (about  SOOkOOO) 
compared  to  those  of  tfie  1040b  and  eariy 
195QB  (about  2.2  million).  Staxx  the  late 
19708.  the  PribQof  Uand  population  has 
decBned  by  one-third.  Once  the  Interim 
Convention  expired,  and  management  of 
the  fur  seals  came  under  the  MhffA.  an 
affirmative  decision  on  depletion 
became  mandatory  sin^  current 
information  indicates  Aat  the 
population  is  below  its  OSP.  Sbonld 
new.  significMit  infinnution  become 
available  in  the  future,  based  on 
additional  research  and  further  analysis 
of  historical  data,  far  example,  a  review 
of  this  decision  woold  be  appropriate.  In 
addition,  any  future  increase  in  die 
population  above  the  lower  end  of  the 
OSP  range  wotdd  be  gnnmds  for 
removing  lUs  population  from  the  list  of 
depleted  species. 

(b)  Wn'tten  amunents  on  the  proposed 
rule.  During  the  first  pnbBc  comment 
period,  fitun  December  90. 1966  to 
Mardi  6, 1967.  the  following  groups  and 
individuals  submitted  written  comments 
on  the  proposed  rule: 


Senator  Ted  Stevens 

North  Pacific  FIdiIng  Vessel  Owners 

Associativa 
Aladca  Factory  Thiwler  Association 
Marine  Mammal  Commission 
Senator  F^ank  R  Murkowski 
Humane  Society  of  die  United  States 
U.S.  Department  of  the  Interkir 
Dan  C  Heineraeier 
Center  for  Bmrironnental  Edocation 
Alaska  Department  of  Fish  md  Game 
Greenpeace  U.S^ 
Alaska  GRNUMffish  Data  Bank 
Lydia  T.  Stack 
Intenwtional  Association  of  Pish  ft 

The  Wiidliie  Legislative  Fond  of 

America 
Intematioaal  WfUMb  Coabtioa 
Living  Resources.  Inc. 

Of  dw  17  ponpa  aad  individaals  who 
provided  56  pages  of  written  coaments, 
seven  siqipartad  the  dqiletion 
designatkHL  Nine  comaienters 
expnsaed  concent  regardjag  efEscts  of 
the  deaignatiaa  oo  fisheitea,  OCS  oil  aad 
gas  actMtfes,  oonaMrdal  seal  harvests, 
or  the  diancet  of  renegotiating  die 
Interim  Convendon.  Most  recomm«aded 
a  delay  in  nilemaking  to  accommodate 
additional  research  and  analysis.  One 
commenter  rsqaastad  an  extension  of 
die  coMBeat  period.  It  shookl  be  fe^  in 
miad  diet  the  popoae  of  tUs  mlennddng 
ia  to  detamine  whether  or  not  the 
Pribilof  Mand  population  of  North 
Pacific  for  seals  fits  die  de&dtion  of 
"depletion**.  U..  is  tt  bekiw  OSP?  The 
decision  to  be  made  ia  primarily  a 
scientific  one.  and  NkffS  does  not  have 
the  discretion  from  that  finding  on  the 
basis  of  any  potential  consequences  of  a 
depletion  deaignation. 

(1)  Possible  Changes  in  Carrying 
Capadty 

Five  commenters  questioned  the 
assumption,  discussed  in  the  preamble 
to  the  proposed  rale,  that  the  canying 
capacity  of  die  Bering  Sea  and  North 
Pacific  Ocean  for  fiir  seals  has  probably 
not  changed  significandy  since  peak 
numbers  of  animals  were  observed 
during  the  1940s  and  19508.  These 
commenters  believe  that  the  carrying 
capacity  for  fva  seals  must  have 
changed  because  a  significant 
groundfish  fishery  has  been  operating  in 
diis  area  since  the  1960s,  polliition. 
indudSng  entan^ing  plastic  debris,  must 
have  in(7eased  during  this  period,  major 
changes  In  fish  and  shellfish  pqpulations 
have  been  recorded,  and  decUnes  in 
seabirds  and  other  marine  animals  are 
coinddent  with  the  fiir  seal  decline. 

Reasons  for  what  these  commenters 
believe  to  be  a  decline  in  the  ability  of 
the  environment  to  support  higher  fur 
seal  populations  Indude  reduction  in 


food  available  to  fur  seals  due  to  foreign 
fishing  in  the  B»ing  Sea,  and/or 
changes  in  water  temperature  or  other 
physical  parameters.  As  ftitntssfd 
above  in  response  to  the  public  meeting 
comments,  and  also  discussed  in  ^ 
preamble  to  the  propoeed  rale,  we  have 
not  detected  any  efbcU  on  fitf  seab  due 
to  possible  reducdoos  in  food  resources 
or  changes  in  their  physical 
environment  On  the  contrary,  fur  seals 
show  increases  in  body  size  and 
increased  pup  sorvival  rates 
characteristic  of  healthy,  growing 
mammal  populations.  De^aes  in 
numbers  of  for  seals,  daonstrated  hy 
declines  in  pup  estiaiates  aad  ceunte  of 
aduk  mates,  appear  to  be  die  resak  of 
facton  caosiag  incroased  BMrtahty  of 
juvenile  age  classes  at  sea  (See  SI  FR 
47159*47161^.  Balauglenieut  in  marine 
debris  may  be  a  significant  cause  of  diis 
mortality,  but  other,  as  yet 
undetermined,  factors  may  be 
contributing  to  die  decline,  as  weU. 

Ibe  Marine  MamBHl  Connission 
(MMC)  agrees  with  oar  assessment, 
discussed  in  the  preamMe  to  die 
proposed  rale,  diat  it  is  onfikely  diet  die 
carrying  capadty  for  the  fur  seaTs 
habitat  has  been  reduced  significantly. 
This  assessment  is  based,  in  part,  on  an 
examination  of  changes  ia  length  and 
size  of  individual  anfmala  and  duration 
of  feeding  trips  to  sea.  which  suggest 
increased  radier  than  decrees^ 
availabiUty  of  food.  The  MMC  induded 
with  their  comments  a  copy  of 
Swartzman.  Gi.  and  R.T.  Haar.  1963, 
Interactions  between  fur  seal 
populations  and  fisheries  in  the  Bering 
Sea.  Fishery  Bulletin.  VoL  81.  Na  1,  pp. 
121-132.  This  report  coodudes  diat  die 
changes  which  have  been  obeerved  in 
the  ftu*  seal  population  do  not  siq^iort 
the  hypothesis  that  fiir  seal  carrying 
capadty  has  been  reduced  by  fisheries 
for  important  fiir  seal  prey  spades  such 
as  walleye  pollock  and  Pacific  herring. 

Regarding  the  knpact  of  die  start  of  a 
major  pollock  fishery  in  1964  with  peak 
yields  in  the  early  1970s,  the  authots 
note  that 

Study  of  the  fiir  saal  diet  data  Indicated 
that  walley*  poUodc  coayrisad  a  laiger  pal 
of  the  far  seal  cHet  ta  the  laWs.  after  the 
estabUduBBBt  of  the  fishery.  IhHi  aariier, 
although  avaragB  poUodc  sisa  appeared  to 
drop  significaody.  This  traad  may  have  been 
induced  by  an  increased  harvest  of  oUer  fish. 
Since  waUeye  pollock  are  cannibalistic  the 
removal  of  the  older  fish  by  the  fishery  could 
result  in  lower  mortafity  among  the  younger 
pollock  stocks,  the  outcome  behig  an  increase 
in  the  pollock  resouice  avaflahie  to  bodi  the 
fishery  and  tlie  fur  seal. 

While  NMFS  does  not  believe  diat 
food  is  a  current  limiting  factor  for  the 
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Pribilof  Island  fur  seal  population,  work 
U  proceeding  on  further  analyses  of 
feeding  behavior,  diet,  and  the 
relationships  between  fur  seals  and  their 
prey  species  in  the  Bering  Sea  and  North 
Pacific  Ocean.  Identification  and 
elimination  of  the  cause  or  causes  of  the 
population  decline  is  a  major  objective 
of  the  NMFS  fur  seal  conservation  plan. 
On  this  issue,  the  Alaska  Department 
of  Fish  and  Game  (ADF&G)  provided  the 
following  opinion 

During  the  period  over  which  the  Pribilof 
Island  fur  seal*  have  declined  in  abundance, 
commerciiil  fisheries  have  expanded  greatly 
in  some  parts  of  their  range.  The 
supplementary  infonnation  with  the  proposed 
rule  states  that  parameters  such  as  pup 
weight  and  body  size  of  older  animals  have 
increased  in  recent  years,  which  shows  "that 
the  ecosystem  can  still  support  a  fur  seal 
population  as  high  as  that  observed  in  the 
1940s  and  ISSOa."  Ihis  is  incorrect  The 
increases  referred  to  suggest  an  increase  in 
per  capita  food  availability,  but  do  not  show 
that  food  availability  in  the  environment  is 
still  adequate  to  support  1.8  miUion  fiir  seals. 
In  other  words,  if  the  carrying  capacity  for  fur 
seals  was  reduced  by  SO  percent  while  the 
population  declined  by  60  percent,  the 
remaining  seals  would  experience  a  per 
capita  increase  in  food  availability,  and  show 
the  growth  responses  that  have  been 
documented.  ' 

NMFS  agrees  that  the  current  and 
historic  relationship  between  fur  seals 
and  the  fisheries  remains  unclear.  No 
numerical  model  exists  to  provide  an 
answer  with  any  reasonable  degree  of 
certainty  on  the  number  of  fur  seals  that 
could  be  maintained  by  current  prey 
resources.  A  plausible,  intuitive 
agrument  is  that  the  removal  of  millions 
of  tons  of  groimdfish  by  commercial 
fisheries  since  the  19608  would  decrease 
the  carrying  capacity  of  the  Bering  Sea 
for  fur  seals.  However,  some  model 
results  indicate  that  removal  of  larger, 
older  fish  by  fisheries  has  in  fact 
increased  the  availablity  to  fur  seals  of 
the  smaller,  younger  sizes  that  they 
prefer  to  prey  upon.  This  would  have  the 
effect  of  hnproving  the  fur  seal's  lot. 
Moreover,  we  cannot  find  any  evidence 
of  food  limitations  in  individual  fur 
seals.  I 

ADF&G  suggests  that  our  findings.  i.e.. 
increased  pup  weights  and  juvenile 
body  sizes,  are  not  indicators  that  the 
carrying  capacity  can  stiU  support  about 
2  million  fur  seals,  but  only  show  a  per 
capita  increase  in  food  availability 
consistent  with  a  reduction  in  carrying 
capacity.  We  are  not  however,  merely 
comparing  findings  in  1940-1950  to 
current  data.  An  extensive  time  series  of 
data  exists  since  1940-1950  on  pup 
weights,  length  of  harvested  seals,  teeth 
weights,  pup  mortality  rates,  depth  of 
dives  and  duration  of  trips  to  sea.  These 


data  show  no  evidence  over  the  entire 
period  for  catastrophic  changes  in  food 
or  other  environmental  factors  that 
might  explain  the  loss,  for  example,  of 
over  one-third  of  the  population  since 
the  late  1970s. 

ADF&G  also  pointed  out  that  "the 
data  regarding  the  past  and  present  size 
of  the  fiiir  seal  herd  are  actually 
extrapolations  of  estimates  rather  than 
counts."  This  refers  to  the  method  used 
to  estimate  the  size  of  the  Pribilof  Island 
herd,  namely,  estimates  of  pups  bom. 
information  on  the  age/sex  structure  of 
the  population  and  age-specific  survival 
estimates.  Only  adult  males  (territorial 
bulls)  are  directly  coiuited.  Tliese  counts 
show  a  decline  of  over  50  percent  since 
the  1940-19508  and  are  still  declining 
(1987). 

ADF&G  commented  on  the  population 
decline  rate  as  follows: 

Extrapolations  of  total  population  size  from 
estimates  of  pup  production  may  be  seriously 
biased  if  the  relationship  of  population  size  to 
carrying  capacity  changes.  Productivity  is 
likely  to  respond  in  a  dflnsity.dependent 
fashion  such  that  per  capita  production  of 
pups  will  decrease  as  the  population 
approaches  carrying  capacity  (K).  In  a 
population  at  or  near  carrying  capacity,  the 
proportion  of  females  giving  birth  on  the 
rookeries  each  year  will  be  lower,  and 
therefore  the  total  population  size  may  be 
under  estimated  from  pup  counts.  This  factor, 
in  combination  with  problems  in  estimatioa 
techniques  that  occurred  especially  during 
the  years  of  high  pup  abundance,  suggests 
that  the  actual  decline  in  population  size  may 
be  less  than  indicated.  Data  other  than  pup 
estimates  also  suggest  that  the  population 
size  has  declined  in  recent  years,  but  the 
actual  magnitude  of  the  decline  is  poorly 
understood. 

Work  is  in  progress  on  St  Paul  Island 
to  assess  any  changes  that  may  be 
occurring  in  fur  seal  natality  rates.  At 
this  time,  we  are  not  convinced  that 
such  changes  as  ADFftG  suggests  are 
affecting  population  size  estimates.  As 
discussed  earlier,  in  addition  to  pup 
estimates,  the  magnitude  of  the 
population  decline  can  be  estimated 
fit>m  photographs  of  rookery  space 
utilization  since  about  1915,  direct 
harem  bull  counts  (down  53  percent) 
and  idle  male  estimates  (down  56 
percent). 

Another  commenter  provided  his 
opinion  that  "the  North  Pacific  fur  seal 
is  not  presently  depleted."  According  to 
this  commenter  the  fur  seal  "may  now 
be  below  50  percent  of  the  maximum 
population  size  that  occurred  in  the 
1940'8  and  1950*8.  It  is  not  50  percent 
below  the  long  term  carrying  capacity 
for  fur  seals."  The  commenter  states: 

The  key  issue  is  whether  the  large  size  of 
the  population  in  the  1940's  and  early  1950's 
is  a  vaUd  "benchmark"  on  which  to  make  a 


determination  about  carrying  capacity  of  the 
marine  environment  that  supports  fur  seals. 
In  my  opinion  the  high  numt>ers  of  the  late 
1940's  and  eoriy  VKff*  were  a  short  term 
anomaly  which  resulted  from  the  rapid 
recovery  of  a  population  reduced  to  very  low 
numbers  in  tiie  1910-1918  period.  1  seriously 
doubt  that  auch  a  population  size  can  ever 
again  be  readied  except  throu^  the  same 
mechanism  of  recovery  from  very  low 
numbers  resulting  from  severe  exploitation  or 
unusual  natural  calamity.  In  either  case  the 
maximum  attainable  population  size  can  not 
be  maintained  for  long  in  nature. 

This  commenter  notes  two  examples 
of  "artificially  high  poptdations  that 
exist  for  a  short  period  of  time". 
Weddell  seals  in  McMuido  Sound, 
Antarctica  and  Pacific  walrus. 
According  to  this  commenter,  the  pre- 
exploitation  size  of  the  Weddell  seal 
population  was  about  2,000.  This 
popidation  was  greatiy  reduced  by 
harvesting  and  subsequenUy  increased 
to  3.000  and  has  since  declined  to  less 
than  2,00a  In  this  commenter's  opinion, 
a  paraUel  situation  is  underway  with 
Pacific  walruses,  where  peak  numbers 
observed  in  197S-B2  "were  not 
sustainable  over  time."  It  is  the  opinion 
of  NMFS,  however,  that  the  population 
of  North  Pacific  fur  seals  in  the  194Qs- 
1950s  was  not  an  artificially  high,  peak 
level  that  is  not  sustainable  over  time. 
Indeed,  the  maximum  numbers  and 
relative  stability,  as  evidenced  by  direct 
bull  counts,  lasted  almost  20  years.  This 
high  population  level  was  ended  by  the 
large  harvests  of  female  seals  in  the  late 
19508-19608.  The  effect  of  the  female 
harvest  should  have  passed  througli  the 
popidation  by  die  mid-late  19708,  and 
the  population  coidd  by  that  time  have 
begun  to  return  to  high  levels.  In  our 
view,  by  the  mid-19708  another  factor  or 
factors  had  begun  to  increase  mortality 
of,  especially,  Juvenile  age  classes.  The 
cause  of  this  mortality  is  not  yet 
completely  understood. 

The  MMPA  does  not  require  that 
marine  mammal  populations  be  kept  at 
maximum  recorded  levels,  but  that  they 
be  maintained  at  optimum  sustainable 
levels.  In  the  case  of  the  Pribilof  Island 
fur  seal  we  beUeve  this  level  is  at  least 
60  percent  of  the  numbers  attained 
during  the  1940»-1950s.  To  assume  that 
the  high  populations  of  this  time  were 
"not  sustainable  over  time"  merely 
because  they  were  not  indeed  sustained 
due  to  improper  management  (i.e.,  the 
female  harvest)  begs  the  question  of  the 
appropriate  carrying  capacity  for  this 
species.  This  commenter  claims  that 
"major  changes  in  abundance  of  several 
components  of  the  Bering  Sea 
ecosystem"  and  changes  in  the  physical 
environment  "argue  against  the 
presumed  stability  in  carrying  capacity 


for  fur  seals."  An  intuitive  argument  can 
indeed  be  made  for  a  reduction  in  the 
carrying  capacity.  But.  to  repeat,  we  find 
no  evidence  in  nearly  30  yeais  of 
consecutive  data  on  the  fur  seels 
themselves  to  suggest  tiiat  diere  are 
environmental  {actors  limiting  the 
population  to  current,  or  lower,  levels. 

(2)  Effect  on  Commercial  Fisheries 

The  MMC  and  the  Alaska  Factory 
Trawler  Association  (AFTA)/Nortfa 
Pacific  Fishing  Vessel  Owners 
Association  requested  additional 
information  on  the  expecXed  impacts  on 
cbmmercial  fisheries  of  a  depletion 
designation  for  fur  seals.  Two  other 
commenters  questioned  our  assessment 
of  the  level  of  incidental  take  of  fur 
seals  in  foreign  and  domestic  fisheries. 
Under  the  MMPA,  permits  for  incidental 
taking  during  the  course  of  commercial 
fishing  may  not  be  issued  for  depleted 
species. 

Six  domestic  general  permits  issued 
by  NMFS  in  19B4  authorize  the 
incidental  take  of  North  Pacific  fnr  seals 
and  other  marine  ntamnwls  in  the  North 
Pacific  Ocean.  A  total  of  25  fur  seels  are 
authorized  to  be  tidcen  annually 
incidental  to  comncrcial  fishing 
operations.  These  5-year  pennits  expire 
on  December  31, 198&  If  Pribilof  Island 
fiir  seals  are  designated  as  depleted, 
NMFS  under  present  law  may  not  issue 
permits  for  their  incidental  ieikB, 
althoagh  we  know  that  diese  animals 
will  inevitably  be  taken  in  die  course  of 
some  fisheries  operations. 

NMFS  has  intetpieted  its  authority 
under  the  MMPA  to  include  discxctiaa  to 
issue  permits  for  incidental  taking  idten 
populations  covered  by  the  pemdt  will 
not  be  disadvantaged,  without  requiring 
proof  that  all  other  species  tiiat  mtgh* 
possibly  be  taken  are  also  within  OS>. 
However,  in  a  recent  decision  hivolving 
a  permit  issued  to  die  Federatian  of 
Japan  Salmon  Fisheries  Cooperative 
Association  to  take  DaU's  porpoises 
incidental  to  commercial  sahnon  ftahing, 
a  much  stricter  interpretation  of  the 
MMPA  has  been  adopted  by  the  courts 
{Kokechik  Pisbamat  'a  Asa  'a,  et  al  v. 
Secretary  ofCommterca.  et  aJ..  No.  87- 
52391  slip  op.  (DlC  Cir.  Fefanary  16. 
198^  The  courts  considered  whether  or 
not  NMFS  may  legally  issue  a  pomit 
allowing  inddiental  taking  of  one 
protected  marine  laminal  population 
that  was  above  OSP  knowing  diat  other 
protected  marine  mamnuds  (not 
demonstrably  at  OSP)  would  also  be 
taken.  The  courU  held  Uie  permit  NMFS 
issued  to  Uie  Federation  to  be  invalid 
and  "contrary  to  the  requirements  of  the 
MMPA."  This  decision  may  be 
appealed 


In  response  to  concerns  about  impacts 
on  commercial  fisheries  that  have  arisen 
out  of  this  case,  NMFS  axmounced  its 
decision  to  support  an  amendment  to  the 
MMPA  (See  52  FR 19874.  May  28, 1987). 
This  amendment  could  allow  incidental, 
but  not  intentional,  takings  of  small 
numbers  of  depleted  marine  mammals 
by  vessels  engaged  in  commercial 
fishing  if  such  taking  will  have  only  a 
negligible  impact  on  the  affiected 
popidation.  NMFS  is  now  considering 
whether  or  not  it  can  reissue  domestic 
general  permits  for  fisheries  that  might 
take  depleted  stodcs  or  species  for 
which  no  OSP  detennination  has  been 
made  (See  53  FR  2069.  lanuary  26, 1988). 
Consequences  of  a  depletian 
determination  for  Uie  Pribilof  Island 
population  of  North  Pacific  fur  seals  will 
depend  on  these  deliberations  and  on 
potential  Congressional  action  on 
MMPA  reauthorization  during  1988. 

One  coennenter  suggests  that 
unreported  incidental  takes  could  be 
higher  than  expected  and  states  that 

For  example,  the  fur  seal  has  been  one  of 
the  species  covered  in  the  dooMstic  gencnl 
penntt  iaswd  to  the  North  Pacific  Firtiing 
Vessel  Owners  AaaodatioD  *  *  '.There  are 
no  observers  on  these  U.S.  based  fisheries,  so 
there  are  no  actual  estioiates  of  numbets  of 
fur  seals  taken.  A  review  of  entanglement  in 
North  American  Fisfaeries  (C^  Marine 
Wildlife  &itan^ement  in  North  America,  hi 
press)  has  shown  that  fishennen  tend  not  to 
report  inddents  soder  the  permit  certificates 
of  indoaion.  With  increaed  participation  by 
U.S.  based  fishennea  in  several  of  the  bottom 
fish  trawl  fisheries  in  the  North  Pacific,  which 
are  known  to  take  fiir  seals,  the  exdasion  of 
the  fiir  seal  from  the  general  permit  could 
have  a  signfficant  impact  in  redudng 
mortalities  if  the  prohjbitnm  ib  enforced.  On 
the  other  hand,  an  incentive  ^no 
prosecntioBs  for  acddental  taldi^  could 
conceivably  be  need  as  the  basis  for  a 
scientific  observer  propam  aboard  US. 
vessels. 

Along  similar  bnes,  die  MMC  made 
the  following  comment 

It  is  not  dear,  far  example,  where,  when, 
how,  and  bow  many  fiir  seals  are  being  taken- 
in  commercial  fishing  ^orations  ia  the  Nordi 
Pacific  Ocoan.  Therefore,  we  consider  it 
desirable  to  expand  researdi  efforts  so  as  to 
make  those  detennfaiatioBa  and  to  identiiy 
appropriate  changes  in  fishing  gear  and 
practices  that  would  reduce  or  ehmiaate 
inddental  take. 

Research  of  this  nature  requires  die 
cooperation  and  assistance  of  parties 
involved  in  commorcial  fishing  operations. 
Consequently,  it  is  desirable  to  iadnde 
commerdai  fishily  operatioos  fai  the  research 
program.  This  could  be  dene  by  authorizina 
partidpathig  fi^eiy  operators  to  hiddent^y 
take  for  seals  as  port  of  the  Service's  directed 
researdi  program  and  purenant  to  a  Marine 
Mammal  nvlectioR  Act  sdentifk:  research 
permit  Soch  a  program  would  provide 
authority  to  incidentally  take  small  numbers 


of  fur  seals  while  providing  important 
information  necessary  to  assesa  accurately 
the  nature  and  possible  significance  of  fiir 
seal  inddental  take  and  to  determine,  if 
necessary,  how  fishing  gear  and  practices 
could  be  modified  to  reduce  or  eliminate 
incidental  take. 

NMFS  remains  convinced  that  the 
incidental  take  of  fur  seals  in  the  course 
of  commercial  fishing  is  probably 
insignificant,  at  least  witiiin  the  U.S. 
EEZ  and  territorial  waters.  We  believe 
the  number  of  fur  seals  incidentally 
killed  in  both  foreign  and  domestic 
fisheries  is  less  than  50  each  year.  At 
this  time,  based  on  obeerver  reports, 
inddental  take  in  active  gear  of  foreign 
or  domestic  fisheries  in  the  FF.7  and 
territorial  waters  does  not  appear  to  be 
a  significant  cause  of  mortality  and  is 
not  considered  a  likely  fiactor  in  the 
population  decline.  In  1988,  only  one  fur 
seal  was  observed  taken  by  foreign 
fishing  vessels  off  Alaska.  It  would 
hardly  seem  worthwhile  to  engage 
commercial  vessels  in  research 
operations  when  the  chances  of 
encountering  an  entangled  animal  are  so 
low.  On  the  other  hand,  should  new  data 
indicate  that  incidental  take  is  a 
significant  or  contributory  cause  in  the 
decline,  NMFS  will  reassess  its  research 
priorities  to  include  work  on  gear  and 
operational  improvements  to  prevent 
significant  taking  of  fur  seals  in 
commercial  fisheries. 

One  commenter  requested  an 
assessment  of  the  inddental  take  of  fur 
seats  in  the  squid  driflnet  fishery  outside 
die  U.S.  EEZ.  In  1986,  a  U.a  observer 
reported  the  taking  of  14  North  Pacific 
fur  seals  during  30  sets.  There  were  no 
observers  during  1987,  but  the  United 
States  continues  to  seek  participation  in 
a  cooperative  observer  effort  to  estimate 
incidental  take  of  marine  mammals  in 
this  fishery.  At  this  time,  insufficient 
data  exist  on  which  to  base  any 
conclusions  regarding  the  actual  level  or 
rate  of  incidental  take  in  this  fishery. 

(3)  Effects  on  Oil  and  Gas  Development 

The  Department  of  the  Interior  (DOI) 
is  concerned  that  designating  the 
Pribilof  Island  fur  seal  population  as 
depleted  could  inhibit  production  of 
domestic  oil  and  gas  resources  on  the 
outer  continental  shelf  (OCS)  of  Alaska 
and  possibly  California,  Oregon  and 
Washington.  DOI  stated  Uiat: 

A  depletion  designation  may  inhibit  OCS 
leasing  and  permitting  activities.  In  addition, 
the  requirements  and  procedures  for 
obtaining  permits  under  the  MMPA  for  small 
incidental  but  unintentional  talcing  of  fur 
seals  would  presumably  apply  to  OCS 
operators.  We  are  concerned  that  designation 
of  the  population  as  depleted  may  have  an 
effect  on  the  ability  of  those  operators  to  plan 
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their  activities  and  obtain  incidental  take 
permits  or  meet  permit  requirements.  For 
example,  offshore  Alaska,  depletion 
designation  may  lend  credence  to  a  perceived 
need  for  a  leasing-and/or  activity-free  buffer 
zone  around  the  Pribilof  Islands.  This  could 
complicate  the  use  of  the  Pribilofs  as  a 
support  base  for  Bering  Sea  OCS  activities. 
Increased  industry  costs  associated  with  any 
potential  new  restrictions  or  permit 
requirements  cannot  be  accurately  predicted 
at  this  time. 

In  areas  offshore  California.  Oregon,  and 
Washington,  a  depletion  designation  would 
probably  not  have  a  signiffcaint  effect  on  the 
OCS  oil  and  gas  program.  However,  most 
female  and  young  male  fur  seals  spend 
winters  and  springs  in  these  areas.  In  the 
extremely  unlikely  event  that  a  large  oil  spill 
resulted  &om  OCS  activities,  unintentional 
"take"  of  fur  seals  could  occur  under  certain 
circumstances  (e.g.,  oil  moved  ofbhore  into 
areas  inhabited  by  fur  seals).  If  such  a 
circtmistance  arose  and  taking  of  fur  seals 
resulted,  it  would  be  difficult,  if  not 
impossible,  to  determine  whether  the  animals 
"taken"  were  from  the  Pribilof  population  or 
the  local,  nondepleted.  San  Miguel 
population.  Thus,  a  practical  matter  of 
identifying  impacts  to  the  Pribilof  Island 
population  complicates  how  incidental  taking 
could  be  assessed  in  these  areas  during 
winter  and  spring. 

As  we  pointed  out  in  the  preamble  to 
the  proposed  rule.  Pub.  L  99-659.  signed 
November  14, 1986,  amended  the  Nfl^A 
by  extending  the  coverage  of  section 
101(a)(5),  16  U.S.C.  1371(a)(5).  to 
depleted  species.  Small  incidental  takes 
of  depleted  species  or  population  stocks 
can  be  authorized  for  spedBed  activities 
other  than  commercial  fishing,  including 
OCS  oil  and  gas  development  The 
findings  needed  to  satisfy  101(a)(5)  are 
the  same  whether  the  population  is 
depleted  or  not.  However,  any 
significant  taking  from  the  population 
would  require  a  waiver  of  Oie 
moratorium.  A  depleted  species  is  not 
eligible  for  a  waiver.  Thus,  if  large 
numbers  of  fur  seals  are  expected  to  be 
taken  in  the  course  of  oil  and  gas       [ 
development  offshore  Alaska, 
California,  Oregon,  or  Washington  the 
depletion  designation  will  foreclose  the 
possibility  of  a  waiver  of  the  MMPA's 
moratoriimi  to  accommodate  any       | 
significant  taking  for  this  purpose. 

In  addition,  the  DOI  wants  to  clarify 
that  the  FWS  did  not  recommend  that 
the  North  Pacific  fur  seal  population  be 
designated  as  depleted  (as  stated  in  the 
preamble  to  the  proposed  rule),  but 
rather  supported  initiation  of  the  formal 
designation  process.  DOI  further 
recommends  that  additional  analysis  be 
done  concerning  the  determination  of 
carrying  capacity  for  fur  seals. 

(4)  Effect  on  Subsistence  Taking 

Three  commenters  addressed  the 
possible  effect  of  a  depletion 


designation  on  subsistence  rights.  One 
commenter  stated  that  "it  is  imperative 
that  should  a  finding  of  depletion  be 
warranted,  thorough  discussion  of  the 
impacts  of  such  a  finding  on  the  existing 
subsistence  regulations  be  included  in 
the  final  decision."  As  stated  at  length 
earlier  during  discussion  of  the  public 
meeting,  the  NMFS  does  not  intend  to 
alter  the  subsistence  rule  as  a 
consequence  of  the  depletion  finding.  As 
another  commenter  put  it  "a  depletion 
designation  does  not  create  any  basis  to 
reopen  rulemaking  or  reexamine 
subsistence  harvest  regulation."  A  third 
commenter  "supports  the  existing 
approach  to  regulation  of  the  fur  seal 
harvest  and  does  not  advocate  any 
further  restrictions  of  this  important 
subsistence  right" 

(5)  Effect  on  Ratification  of  the 
Convention 

Four  commenters  suggested  that  a 
depletion  designation  would  have  an 
adverse  effect  on  ratification  of  the  1984 
Protocol  extending  the  Interim 
Convention.  One  commenter  requested 
assurances  that  "if  a  depletion  finding  is 
made,  that  such  a  finding  will  not 
preclude  a  future  commercial  harvest  of 
the  North  Pacific  Fur  Seal."  Another 
stated  diat  "die  NMFS  and  Uie  U.S. 
Senate  can  do  more  to  help  the  North 
Pacific  Fur  Seal  by  working  to  ratify  the 
Treaty  as  quickly  as  possible,  then  it  has 
over  the  past  three  years  while  trying  to 
appease  animal  protection  groups." 
However,  this  commenter  will  "support 
a  Treaty  that  suspends  the  commercial 
harvest  until  the  North  Pacific  Fur  Seals 
have  reached  sustainable  numbers." 
Another  commenter  believes  that 
depletion  "will  indubitably  aid  those 
who  object  to  the  renewal  of  the  Interim 
Convention  *  *  *."  The  fourth 
commenter  believes  that  "the  depletion 
proposal  is  an  ill-supported  expedient  to 
employ  the  Marine  Mammal  Protection 
Act  in  the  absence  of  Treaty  extension 
at  the  risk  of  reducing  the  present  fiir 
seal  population."  This  commenter 
believes  we  have  failed  to  discuss  "the 
effects  of  the  failure  of  the  U.S.  Senate 
to  ratify  the  extension  of  the  North 
Pacific  Fur  Seal  Treaty  and  consequent 
commecial  pelagic  sealing." 

As  discussed  above,  the  1964  protocol 
to  the  Interim  Convention  has  not  been 
ratified.  In  1966.  in  consultation  with  the 
Department  of  State  (DOS),  Uie 
Department  of  Justice,  and  the  MMC 
NOAA  determijfied  that  no  commercial 
harvest  of  fur  seals  could  be  conducted 
under  existing  domestic  law  (i.e.,  the 
MMPA  and  the  F8A)  without  Senate 
ratification  or  provisional  application  of 
the  protocol 


The  protocol  was  submitted  to  the 
Senate  for  its  advice  and  consent  to 
ratification  in  March  1965.  The  DOS 
received  a  letter  in  April  1985  signed  by 
44  Senators  stating  their  opposition  to 
the  protocol.  This  precluded  any  chance 
of  achieving  the  two-thirds  majority 
needed  for  ratification.  The  opposition 
to  the  protocol  was  based  on  objections 
to  the  commercial  harvest  provision  of 
the  Convention.  Unlike  domestic  law, 
the  treaty  allowed  the  continuation  of 
the  commercial  harvest  despite  the 
decline  in  the  fur  seal  population. 

In  1986,  DOS  renewed  its  request  for 
favorable  consideration  of  the  protocol. 
The  staff  of  the  Senate  Foreign  Relations 
Committee  recanvassed  the  opposition 
and  fotmd  that  it  remained  imchanged. 
The  Senate  will  not  give  its  advice  and 
consent  to  ratification  of  the  1984 
protocol  and.  consequentiy,  the  Interim 
Convention  is  no  longer  in  effect 
Consultations  are  planned,  however, 
with  former  parties  to  the  Convention  on 
the  possibility  of  a  new  agreement  that 
would  extend  the  pelagic  sealing  ban 
and  continue  international  research 
coordination  on  fur  seals.  No 
commercial  harvests  are  possible  on  the 
Pribilof  Islands  while  this  population 
remains  below  OSP. 

(6)  Status  under  the  BSA 

One  commenter  that  supports  the 
depletion  designation  also  encourages 
NMFS  "to  reconsider  its  decision  and 
list  the  fur  seal  as  a  threatened  species" 
under  the  ESA.  As  mentioned  above,  our 
decision  not  to  list  the  Pribilof  Island 
populati(Hi  as  threatened  was  based  on 
a  number  of  factors,  including  the 
current  size  of  the  population.  In  our 
view  this  species'  population  of  about  1 
million  is  probably  not  at  or  near  a 
critical  level  that  could  lead  to 
extinction  in  the  foreseeable  future.  In 
the  eariy  1900s,  the  species  reached 
levels  as  low  as  300.000  and  was  still 
able  to  reboimd  to  numbers  as  high  as 
2-3  million.  As  this  commenter  points 
out  one  of  the  bases  of  our  decision  was 
the  fact  that  this  species  was  the  subject 
of  an  international  treaty  that  prohibited 
pelagic  harvesting,  encouraged 
international  research  cooperation,  and 
placed  limits  on  harvests  of  this  species 
on  land.  We  considered  that  a 
mechanism  was  already  in  place  for  the 
conservation  and  recovery  of  this 
species  to  higher  levels. 

Sinfee  our  1965  ESA  decision,  die 
treaty  has  lapsed  and  the  species  has 
come  under  the  purview  of  the  MMPA. 
The  FSA  and  Uie  NA4PA  are  now  the 
regulatory  authority  for  a  subsistence 
harvest  on  the  Pribilof  Islands.  Further 
restrictions  on  taking  from  the  Pribilof    . 


Island  stock  will  be  imposed  as  a  result 
of  this  depletion  designation.  i:e..  no 
.  permits  will  be  issued  for  incidental 
take  or  public  display.  The  subsistence 
regime,  and  the  depletion  designation, 
should  provide  an  adequate  regulatory 
mechanism  for  the  recovery  of  the 
Pribilof  Island  stock,  llie  NMFS  will, 
however,  consider  the  fiir  seal  for  an 
ESA  candidate  species  list  that  is 
currenUy  under  development.  Continued 
declines  in  species  populations  will 
resiUt  in  periodic  reconsideration  of  an 
ESA  listing. 

(7)  Conservation  Planning  and  Other 
Issues 

Four  of  the  commenters  who 
supported  a  depletion  designation  ui^ged 
immediate  action  on  recovery  of  the 
species.  One  commenter  noted  that: 

Common  sense  and  public  policy  demand 
that  in  the  face  of  a  4  to  8%  annual  decline  in 
a  population  already  reduced  to  below  60%  of 

•  its  OSP,  resource  managers  must  act  quickly 
to  stop  the  decline  and  take  measures  to 
restore  the  population.  In  today's  world  of 
competing  demands  for  marine  resources, 
and  increasing  pressures  for  development  in 
marine  and  coastal  habitats,  it  is  a  given  that 
man's  activities  will  continue,  inevitably,  to 
alter  the  carrying  capacity  of  our  oceans  for 
marine  life,  llie  argument  that  the  agency  use 

.  "diminished  carrying  capacity"  as  a  method 
to  avoid  making  a  strictly  numerical 
depletion  ffnding  begs  the  question  of 
whether,  faced  with  a  significantly  reduced 
and  declining  population,  resource  managers 
simply  revise  the  "bottom  line."  Such  an 
approach  is  counter  to  the  intent  and  purpose 
of  the  Marine  Mammal  Protection  Act 

Another  commenter  states  that  "we 
understand  that  the  agency,  as  is 
customary  in  the  scientific  community 
feels  compelled  to  accompany  its 
references  to  research  results  and 
conclusions  about  the  fur  seal 
population  with  appropriate  qualifiers. 
Nonetheless,  neither  the  agency  nor  the 
public  should  harbor  any  doubts  about 
die  sb«ngth  of  the  evidence  diat  the 

'  North  Pacific  Fur  Seal  is  in  jeopardy  and 
is  suffering  a  severe  decline  in 
population,  due  especially  to 
entanglement  in  ocean  debris."  This 
commenter  further  noted  that  "we 
support  the  agency's  decision  to 
formally  designate  this  popidation  as 

^  depleted.  This  step,  long  appropriate 
and  too  long  delayed,  we  hope,  signals 
NMFS'  renewed  commitment  to  take  all 
regulatory  and  enforcement  measures 
necessary  to  protect  the  North  Pacific 
Fur  Seal." 

A  third  commenter  believes  "it  is  the 
responsibility  of  the  NMFS  to  take 
immediate  corrective  measures  to 
ensure  the  population  will  recover.  After 
the  final  determination  that  the 
population  is  depleted,  we  look  forward 


to  the  timely  receipt  of  proposals  to 
replenish  the  population  of  the  Pribilof 
Island  stock  of  Northern  fur  seals,  as  the 
preliminary  step  to  the  NMFS  fulfillment 
of  Uieir  obligation  under  the  law."  The 
fourth  commenter  on  this  issue 
recommends  that  "the  most  sensible 
way  to  approach  the  declining  fiir  seal 
population  is  to  give  it  protection  while 
seeking  to  ascertain  the  exact  reasons 
for  the  decline.  Designation  as  depleted 
will  be  a  proper  initial  step."  This 
commenter  further  suggests  that 
"monitoring  of  the  fur  seal  population 
continue  through  observation  and 
nondisruptive  censusing  methods.  In 
addition,  we  urge  that  all  possible  steps 
to  minimize  continuing  entanglement  of 
fur  seal  in  netting  and  plastic  debris  be 
implemented." 

NMFS  is  preparing  a  conservation 
plan  for  fur  seals  that  will  be  available 
for  pubUc  review  later  this  year.  The 
conservation  plan  will  have  as  its  goal 
the  recovery  of  the  Pribilof  Island 
population  to  OSP.  The  plan's  objectives 
will  include  (1)  die  identification  and 
elimination  or  mitigation  of  the  cau8e(s) 
of  the  population  decline;  (2)  monitoring 
population  trends  to  ensure  that  fur 
seals  remain  a  significant  functioning 
element  in  their  ecosystem;  and  (3) 
actions  needed  to  minimize  adverse 
effects  on  fur  seals  and  their  habitats 
bom  man's  activities.  Research,  public 
education,  and  industry  assistance  on 
the  entanglement  problem  will  be 
significant  elements  in  our  plan.  The 
existing  subsistence  harvest  regime,  this 
depletion  designation,  and  the 
development  and  implementation  of  a 
conservation  plan  for  the  Pribilof  Island 
fur  seals  provide  a  coordinated  program 
of  conservation  efforts  that  should  lead 
to  a  recovery  of  this  population  to  more 
productive  and  sustainable  levels. 

One  commenter  also  recommended 
that  we  assess  the  status  of  other  North 
Pacific  fur  seal  populations  and  begin  a 
review  of  the  status  of  the  Steller  sea 
lion  under  the  MMPA.  We  do  not  have 
sufficient  data,  at  this  time,  on  historic 
trends  in  populations  of  North  Pacific 
fiir  seals  under  Soviet  jurisdiction  to 
provide  accurate  assessments  of  the 
current  status  of  these  populations. 
Historically,  the  Pribilof  Island 
population,  by  number,  has  represented 
about  three-fourths  of  the  species.  On 
April  24, 1987,  NMFS  announced  iU 
intention  to  prepare  a  report  on  the 
population  status  of  Steller  sea  lions  to 
determine  abundance  and  trends  (52  FR 
13743).  The  resultant  report.  entiUed 
"Stahis  Review.  Nortiiem  (Steller)  Sea 
Lion  [Eumetopias  jubatus]  in  Alaska" 
(January  1988],  concludes  that  the 
number  of  adult  and  juvenile  sea  lions 
observed  on  rookeries  in  southwest 


Alaska  declined  about  52  percent  from 
at  least  14a000  in  1956-60  to  about 
68,000  in  1985.  Copies  of  this  report  are 
available  from  the  information  contact 
noted  above. 

(c)  Reopening  of  the  public  comment 
period.  NMFS  reopened  the  public 
comment  period  on  the  proposed  rule  for 
a  60-day  period,  ending  February  20. 
1988.  to  consider  additional  information 
on  possible  changes  in  the  carrying 
capacity  of  the  Bering  Sea  ecosystem  (52 
FR  49450.  December  31, 1987).  Biomass 
trends  for  red  king  crab  and  several 
species  of  groundfish  in  the  Bering  Sea 
were  presented  to  demonstrate  that 
changes  have  occurred  in  important 
components  of  this  ecosystem  during  the 
19708  and  eariy  19808  (See  52  FR  49452- 
49456). 

New  information  was  presented  that 
indicates  that  the  carrying  capacity  of 
the  central  North  Pacific  has  changed 
over  the  past  20  years.  An  article  in 
Science  magazine  (E.L  Venrick,  et  al., 
1987,  Climate  and  chlorophyll  a:  Long- 
term  trends  in  the  Central  North  Pacific 
Ocean,  Science  238:70-72)  reported  a 
significant  increase  in  chlorophyll  a,  an 
index  of  phytoplankton  biomass,  in  the 
central  North  Pacific.  This  increase  was 
correlated  with  decreases  in  sea  suface 
temperature  and  more  active  winter 
storminess.  According  to  the  Fednal 
Register  notice,  this  article  and  previous 
woric  by  NMFS  "suggest  one  plausible 
mechanism,  a  trend  in  storm  activity, 
through  which  the  carrying  capacity  for 
fur  sedls  might  be  affected." 

On  December  17, 1987,  in  anticipation 
of  the  reopening  of  the  comment  period 
on  the  1986  proposed  rule.  The  Humane 
Society  of  the  United  States  and  Friends 
of  Animals  filed  a  complaint  for 
declaratory  and  injunctive  relief  to 
compel  NMFS  to  issue  forthwith  a  final 
depletion  rule.  On  January  11, 1988, 
Plaintiffs  filed  a  motion  for  summary 
judgment  and  request  for  expedited 
consideration  on  their  earlier  claim  [The 
Humane  Society  of  the  United  States  et 
al.  V.  C.  William  Verity,  et  al..  Civil 
Action  No.  87-3433,  D.D.C.)  In 
association  with  these  actions,  on 
February  10, 1988.  NMFS  indicated  diat 
a  review  of  the  additional  information 
provided  in  the  Federal  Register  notice 
did  not  change  the  previous  view  that 
the  Pribilof  Island  population  of  North 
Pacific  fur  seals  is  below  OSP  and  is 
therefore  depleted. 

It  is  possible  that  a  change  in  some 
physical  factor  in  the  fur  seal's 
environment — such  as  storm  activity — 
could  have  altered  the  canying  capacity 
of  the  Bering  Sea  and  North  Pacific 
Ocean.  However,  following  a  review  of 
available  scientific  information,  and 
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based  on  public  comments  on  this  issue, 
it  appears  that  there  is  Uttle  or  no 
evidence  supporting  this  hypothesis. 
Accordingly,  NMFS  has  concluded  that 
no  new  inforamtion  exists  on  this 
subject  to  warrant  further  delay  on  a 
depletion  designation. 

Oiuing  this  second  public  comment 
period,  the  following  groups  and 
individuals  submitted  written 
comments: 

Alaska  Native  Brotherhood,  Grand 

Camp 
Senator  Fred  F.  Zharoff,  Alaska  State 

Legislature 
United  States  Department  of  the  Interior 
Aleutian/Pribilof  Islands  Association, 

Inc. 
Greenpeace  U.S.A. 
Alaska  Factory  Trawler  Association 
Friends  of  the  Sea  Otter 
Nana  Regional  Corporation,  Ina 
Rural  Alaska  Conununity  Action 

Program,  Inc. 
The  Aleut  Corporation 
Eskimo  Walrus  Commission 
EL.  Venrick.  Soripps  Institution  of 

Oceanography 
Committee  for  Humane  Legislation 
The  Humane  Society  of  the  United 

States 
Tribal  Government  of  St.  Paul 
Center  for  Environmental  Education 
Indigenous  Survival  International 
Rural  Alaska  Resources  Association 
Alaska  Federation  of  Natives,  Inc. 
Intemati(Hial  Association  of  Fish  and 

Wildlife  Agencies 
Alaska  Department  of  Fish  and  Game 
William  N.  Arterbum,  Willow,  Alaska 

Eleven  commenters  representing 
Alaska  Native  subsistence  groups 
strongly  opposed  the  depletion 
designation  because,  as  one  commenter 
states.  "[d]eclaring  the  Pribilof  Island 
population  depleted  would  have  a 
significant  adverse  effect  on  the  well- 
being  of  the  Aleut  people  of  the  Pribilof 
Islands.  And  as  a  preciefient.  it  could 
also  have  a  significant  adverse  effect  on 
ail  Alaska  Natives  who  depend  upon 
marine  mammals  for  their  sustenance." 
These  groups  urge  closer  cooperation 
between  NMFS  and  user-groups  on  a 
conservation  and  management  program 
for  fur  seals  as  an  alternative  to  tlie 
depletion  finding. 

The  effect  of  the  depletion  designation 
on  subsistence  users  was  die  major 
subject  to  discussion  during  the  public 
meeting  on  the  proposed  rule  on  |anuary 
21, 1967.  in  Anchorage.  Alaska.  These 
concerns  are  addressed  in  detail  above. 
As  discussed  above  in  section  (a)(1).  in 
the  preamlde  to  the  (Hoposed  rule,  and 
during  an  opening  address  at  the  pubhc 
meeting,  once  a  species  or  popuiatian  is 
designated  as  depleted,  regulatory 


restrictions  under  the  MMPA  may  be 
imposed  on  taking  by  Alaska  Natives. 
However,  in  the  case  of  the  Pribilof 
Island  population  of  fur  seels, 
subsistence  regulations  have  already 
been  issued  under  the  authority  of  the 
Fur  Seal  Act.  No  further  regulation  is 
deemed  necessary  nor  is  it 
contemplated  by  NMFS  as  a 
consequence  of  this  designation.  A 
depletion  designation  for  Pribilof  Island 
fur  seals  does  not  mean  that  other 
Alaska  pinnipeds  are  more  likely  to  be 
designated  as  depleted.  This  action  is 
not  a  "precedent"  for  future 
designations  unless  the  biological  status 
of  other  populations  also  warrants  a 
depletion  designation,  i-e^  they  fall 
below  OSP. 

The  11  Native  subsistence 
representatives  also  stated  that  "weak" 
or  "unsupported"  scientific  evidence 
was  used  in  malting  the  depletion 
designation.  Several  commenters 
mentioned  dissension  within  NMFS  on 
the  depletion  question.  Clearly  there  has 
been  disagreement  on  this  issue  as 
evidenced  by  the  reopening  of  the 
comment  period.  Additional  scientific 
information  was  provided  by  NMFS's 
NWAFC  to  counter  the  assumption  in 
the  proposed  rule  that  the  carrying 
capacity  of  the  Bering  Sea  had  probably 
not  changed  since  the  1950s.  There  is, 
however,  complete  agreement  on  the 
fact  that  the  population  has  declined  by 
over  50  percent  since  the  19S0s.  The 
point  of  dissension  concerned  whether 
or  not  the  peak  number  observed  in  the 
19508  represents  the  current  carrying 
capacity  or  maximum  number  of  fur 
seals  thiat  the  Bering  Sea  and  North 
Pacific  Ocean  can  accommodate  today. 

The  Tribal  Government  of  St.  Paul 
observed  that  the  notice  reopening  the 
comment  period  did  not  reference  the 
information  introduced  during  the  public 
meeting  id  January  1987,  concerning  "the 
reduced  carrying  capacity  of  the  Bering 
Sea  indicated  by  population  declines  in 
other  species,  partioilariy  birds  and 
other  marine  mammals."  As  discussed 
above  (in  section  (a)(2)),  coincident 
declines  in  sea  bird  populations  and  in 
the  Steller  sea  Uon  were  presented 
during  the  pubUc  hearing  by  Native 
groups  as  evidence  that  the  carrying 
capacity  must  have  changed  due  to 
overfishing,  especially  of  pollock.  The 
evidence  for  a  reduction  in  food 
availability  as  an  explanation  of  the 
decline  (or  a  reduction  in  carrying 
capacity)  has  been  tlumnighly  eroluated 
(see  sec  (a)(2)  and  (b)(1)).  The  robust 
nature  of  individual  fur  seals  and  the 
observed  reduction  in  feeding  time  at 
sea  has  led  to  the  conclusion  that  food  is 
probably- not  a  limitiog  factor  for  this 
population. 


The  Tribal  Government  stated  that 
"[tjhere  are  key  g^w  in  NCAA's 
definition  of  OSF*  and  demanded  the 
answers  to  certain  questions. 

These  questions  include:  (a)  whether  the 
term  carrying  cspadty  comprehends 
maximum  amtainable,  as  opposed  to  all-time 
high,  population  numbers;  (b)  whether  factors 
such  as  entanglement,  harvest  of  food 
species,  environmental  contaminants,  or 
deliberate  population  reduction  programs,  are 
to  be  regarded  as  carrying  capacity  limiters, 
and  if  not  wliether  carrying  capacity  is  a 
concept  intended  to  recapture  an 
unattainable  state  of  nature,  before  man's 
appearance  on  the  scene;  (c)  whether  MNP 
for  Pribilof  Island  fur  seals  can  be  set,  in  a 
peer-reviewed,  scientifically  accepted 
manner,  as.  a  popiilation  size  sixty  percent  of 
the  carrying  capacity  level.  A  failure  to 
resolve  definitional  questions  in  any  rule  to 
designate  the  Pribilof  Island  fur  seal 
population  as  "depleted"  would  render  the 
proposal  fatally  defective. 

Carrying  capacity  is  the  upper  bound 
of  a  range  of  population  numbers  within 
OSP.  It  does  not  coincide  with  maximum 
sustainable  yield,  a  concept  similar  to 
MNP  wdiich  is  the  lower  bound  of  the 
OSP  range.  Carrying  capacity  is  not 
necessarily  the  "all-time  high" 
population  level.  Carrying  capacity 
means  the  maximum  population  level 
that  the  ecosystem  can  support  at 
equilibrium,  or  the  mean  number  of 
animals  in  a  population  undergoing 
natural  fluctuations  about  the  level 
supportable  by  the  environment.  In  the 
case  of  the  Pribilof  Island  fur  seal,  the 
number  of  pups  bom  during  the  1940s 
and  early  TXSOt  was  averaged  to 
determine  the  carrying  capacity  level 
(about  5554)00  pups  or  2.2  million  total, 
population).  The  definition  of  OSP 
provides  a  range  of  population  numbers 
to  accommodate  the  fact  that  numbers 
of  cmimals  may  fluctuate  between  MNP 
and  the  carrying  capacity  (i.e.,  1.3-2.2 
milUon  animals).  Evidence  for  a 
reduction  in  food  availability  for  fur 
seals  could,  if  it  existed,  change  NMFS's 
opinion  on  the  level  of  the  population 
representing  the  current  carrying 
capacity.  Major  changes  in  physical 
factors,  atmospheric  or  oceanographic, 
could  be  evidence  for  a  change  in 
canying  capacity.  This  was  the  subject 
of  the  reopening  of  the  comment  period. 
However,  relatively  short-term,  man- 
induced  mortality  factors  such  as 
marine  debris  or  other  contaminants 
would  not  necessarily  be  of  such  a 
sustained  or  widespread  occurrence  as 
to  constitute  a  diange  in  the  carrying 
capacity  of  this  environment  The 
determination  of  MNP  for  this  species 
has  been  the  subject  of  several  "peer- 
reviewed"  scientific  articles  as 
discussed  in  the  pn^KMed  rule  and  its 


references  (see  51 FR  47160).  This 
subject  is  fiirther  discussed  below. 

The  Tribal  Government  asked  to 
incorprate  by  reference  their  September 
1987  petition  for  a  reopening  of  die 
record  on  the  proposed  rule  and  other 
matters.  As  mentioned  above,  this 
petition  was  denied  by  NMFS  and 
copies  of  the  petition  and  our  denial  are 
available  from  the  information  contact 
listed  above.  The  Tribal  Government 
renewed  the  foUowing  comments:  (1) 
The  carrying  capacity  c^  the 
environment  of  the  Pribilof  Island 
population  of  fur  seals  has  declined 
since  the  early  1950s;  (2)  MI4P  is  not 
sixty  percent  of  the  canying  capacity 
level  or  the  1950s  high;  (3)  higher  mean 
body  weights  and  growth  rates,  and 
historically  uniform  pup  mortality  and 
length  of  feeding  cydes.  would  not  tend 
to  prove  that  the  Pribilof  Island 
population  of  fur  seals  is  not  food- 
liniited. 

A  response  to  these  comments  can  be 
found  above  in  sections  (a)(2)  and  (b)(1) 
since  these  concerns  were  raised  during 
the  first  public  comment  period.  In 
addition,  this  commenter  quotes  a  1978 
NMFS  memorandum  to  demonstrate  the 
change  in  NMFS'  position  regarding  the 
cause  or  causes  of  the  decline  in  Bering 
Sea  marine  mammals  and  other  species. 
In  the  1978  memorandum,  the  decline  in 
fur  seals  was  largely  attributed  to  "the 
development  of  a  tremendous 
commercial  fishery."  It  concludes  that 
the  canying  capacity  for  fiir  seals  "could 
be  considerably  less  in  1978  dian  it  was 
in  1956."  It  should  be  noted  that  the 
number  of  Pribilof  Island  fur  seals  has 
declined  by  one-third  since  the  late 
1970s,  and  this  second,  steeper,  decline 
phase  is  inversely  related  to  the  level  of 
commercial  fishing  effort  which  has 
decreased  considerably  during  this 
period. 

The  Tribal  Government  also  repeated 
their  comments  concerning  food- 
availability,  which  have  been  addressed 
in  detail  above  (see  section  (a)(2)),  and 
provided  the  following  "new  evidence": 
"greater  abundance  of  Copepods  since 
1982  correlated  widi  enhanced  growth 
rates  in  Least  Auklets.  This  indicates 
that  primary  predator  on  Copepods — 
pollock— are  less  abundant"  "Hiey  also 
mention  studies  of  murres  and 
Idttiwakes  and  their  analysis  of  foreign 
shipping  logs  to  demonstrate  their  strong 
belief  that  overfishing  of  pollock  is  the 
cause  of  these  population  declines. 

The  Tribal  Giovemment  is  concerned 
that  die  "NMFS  staff  and  no  rational 
basis  in  fact  to  support  its  assertion  that 
the  Pribilof  Island  population  of  fur 
seals  can  attain  any  given,  higher  level 
of  abundance."  This  is  an  important 
misunderstanding  of  previously 


published  material.  NMFS  has  not 
determined  finally  the  cause  or  causes 
of  this  population  decline;  consequentiy, 
we  cannot  anticipate  when,  if  ever,  this 
population  can  return  to  previous  high 
numbers.  It  is  possible  that  this 
population  may  never  return  to  19508 
levels  despite  all  efforts  available  by 
law.  This  is  not  sufficient  reason  to  fail 
to  act  on  a  depletion  designatioiL  The 
population  is  below  its  OSP  and  the  goal 
of  NMFS  conservation  efforts  will 
continue  to  be  to  bring  it  up  to  OSP,  i.e., 
1.3  to  2SL  million  fur  seals. 

Commenters  further  claim  that  the  use 
of  60  percent  of  carrying  capacity  as  an 
estimate  of  MNP  "has  not  been  accepted 
*  *  *  as  applicable  to  the  Pribilof  Island 
fur  seal  population.  It  is  based  on 
species  or  environments  not  analogous 
to  fur  seals."  In  the  preamble  to  the 
proposed  rule  (51  FR  47160)  it  is  sUted 
that  "[b]ased  on  empirical  information 
for  fur  seals  (Smith  1973)  and 
interspecific  comparisons  (Fowler 
1964b),  the  population  at  which 
maximum  productivity  (maximum 
natural  growth  of  the  total  population) 
would  occur  is  about  60  percent  of  the 
carrying  capacity." 

An  overview  of  the  literature  on 
population  dynamics  of  large  mammals 
shows  that  they  tend  to  exhibit  their 
greatest  level  of  productivity  (rate  of 
population  change)  at  population  levels 
which  are  close  to  the  mean  naturally 
occurring  levels  (or  the  carrying 
capacity  of  their  natural  environments). 
So  far,  all  such  populations  appear  to 
grow  most  rapidly  (in  numbers  per  unit 
time)  at  levels  greater  than  50  percent  of 
carrjdng  capacity,  some  at  80  j>ercent  or 
higher.  In  addition  to  fur  seals,  this 
relationship  has  been  sho%vn  for  fin 
whales,  gray  whales,  and  Stenella 
dolphins. 

Ilie  Tribal  Government  claims  that 
the  Marine  Mammal  Commission 
(MMC)  did  not  "substantiate  in  the 
record  a  detailed  scientific  and  factual 
basis  for  its  recommendation  of 
depleted  status.  At  any  event  its 
recommendation  is  at  least  three  years' 
dated  and  obscures  food  abundance 
issues— in  which  it  has  little 
competence.  Thus,  a  remand  of  that 
recommendation  to  the  Commission  and 
die  NWAFC  joindy  is  warranted."  The 
MMC  provided  comments  during  the 
first  comment  period  in  March  1987  that 
repeated  its  advice  on  the  depletion 
issue  (see  section  (b)(1)).  The  legal 
representatives  of  die  Tribal 
Government  and  of  other  Pribilof  Aleut 
entities  were  provided  copies  of  all 
comments  received  on  the  proposed  rule 
and  copies  of  the  transcripts  of  the 
public  meeting. 


The  commenter  questions  whether  or 
not  our  OSP  determination  for  the 
Pribilof  Island  fur  seal  population  could 
be  sustained  in  court  and  attempts  to 
draw  certain  analogies  with  a  separate 
proceeding  involving  an  OSP 
determination  for  the  Commander  Island 
population  (See  a  discussion  on  the 
Dall's  Porpoise  case  in  sec.  (b)(2)).  They 
also  state  that  "a  depletion  finding 
would  compound  existing  havoc  for 
PribUof  Islander's  subsistence,  its  ports, 
and  for  commerical  Native  take  of  fur 
seals." 

The  Alaska  Department  of  Fish  and 
Game  (ADF&G)  believes  diat  die  fur 
seal  population  decline  in  the  late  19508 
and  early  1960s  was  caused  primarily  by 
a  harvest  of  females  and  that  the  decline 
in  pup  production  in  the  late  19708  can 
be  partially  attributed  to  entanglement 
of  seals  in  net  debris.  ADFftG  further 
concludes  "informed  scientists  agree 
that  they  cannot  determine  the  present 
canying  capacity  of  the  Bering  Sea  and 
Nordi  Pacific  Ocean  for  fur  seals  or 
direcdy  evaluate  whether  it  has  changed 
in  recent  years."  AOF&G  present  the 
following  explanation  for  the  recent 
changes  in  abundance  of  the  Pribilof 
Island  fiir  seal  population. 

The  carrying  capacity  for  fur  seals  in  the 
early  to  mid  19S0s  was  approximately  2.2 
million  animals  (as  indexed  by  pup 
production  of  about  555,000).  At  that  time, 
some  stocks  of  fishes  (e.g.,  salmon  and 
halibut)  were  greatly  reduced,  as  were 
several  species  of  large  whale  and  pinnipeds 
(e.g.,  California  sea  lions  and  elephant  seals). 
When  the  harvest  of  females  reduced  the  fur 
seal  population,  other  components  of  the 
ecosystem  were  dianging  concurrently  so 
that  canying  capacity  for  fur  seals  was 
reduced.  The  population  size  stabilized  at  or 
near  canying  capacity  in  the  late  19608  and 
early  1070s  at  atwut  1.3  million  individuals 
(pup  production  about  328,000). 

&itanglement  in  net  debris,  which  began  to 
increase  in  1970  and  peaked  in  1975,  caused  a 
density  independent  mortality  that  reduced 
the  population  somewhat  below  canying 
capacity.  Using  measures  of  average  pup 
production  on  St  Paul  Island  for  1964-1976 
(264,478)  and  1960-1967  (180,715).  we  estimate 
that  the  present  population  is  above  68 
percent  of  the  most  recent  (early  1970s] 
carrying  capacity  level.  The  population 
therefore  is  above  the  generaUy  accepted 
level  which  produces  MNPL.  and  does  not 
qualify  for  classification  as  depleted  under 
the  terms  of  the  NMPA. 

NMFS  has  concluded,  based  on  the 
same  data,  that  the  Pribilof  Island 
population  is  a  less  than  60  percent  of 
the  carrying  capacity  observed  during 
the  1940S-19508.  The  commercial 
harvest  of  females  during  1956-68 
cannot  be  considered  to  have 
permanendy  reduced  the  carrying 
capacity  of  this  environment  Using 
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AOF&G's  logic,  the  cuirent  situation 
(800,00  population)  could  represent  a 
second  reduction  in  carrying  capacity 
caused  by  debris  entanglement  and 
associated  with  coincident  declines  in 
Steller  sea  lions  and  seabirds.  On  the 
contrary,  carrying  capacity  is  not  a 
sliding  index  of  current  population  size. 

ADF&G  reconunends  against  a 
depletion  designation  because 
"designating  the  population  as  depleted 
would  needlessly  limit  the  options 
available  for  managing  fur  seals,  would 
affect  management  of  other  valuable 
marine  resources,  and  could 
substantially  impact  the  lives  of 
Alaskans  on  the  Pribilof  Islands  and 
elsewhere." 

Another  commenter  questioned  the 
assumption  that  the  carrying  capacity 
has  probably  not  changed  since  the 
1950s. 

First  and  most  obvious,  the  fishery 
resources — bottom  fish,  shellfish.  Rnfish.  and 
all  species  in  between — have  been  the 
subject  of  all  time  high  exploitation  effort 
during  the  years  since  World  War  n. 
Fishermen  have  become  more  plentiful,  more 
productive  and  more  thorough  about  using 
the  resources.  Whole  fisheries  in  the  fur  seal 
migratory  area  have  come  and  gone  during 
this  period,  such  as  king  crab  in  the  Pribilof 
area,  and  the  shrimp  fishery.  Halibut  in  the 
Bering  Sea  have  declined  and  returned  in  this 
period. 

Based  on  his  experience  with  the  North 
PaciiRc  Fishery  Management  Council, 
this  commenter  believes  that  reliable 
resource  assessment  in  the  Bering  Sea  is 
"a  near  impossibility"  because  of  the 
existence  of  the  unclaimed  "donut  hole" 
which  raises  doubts  about  the 
abundance  of  resources.  He  believes  we 
must  "address  the  Bering  Sea  as  one 
ecosystem."  He  feels  that  the  depletion 
designation  "ought  not  to  be  made 
before  the  entire  intent  and  purpose  of 
NMPA  is  reexamined  by  the  Congress 
this  year." 

The  International  Association  of  Fish 
and  Wildlife  Agencies  (lAFWA) 
renewed  its  concern  about  the  NMFS* 
"ill  supported  expedient  to  employ  the 
Marine  Mammal  Protection  Act  in  the 
absence  of  a  Treaty  extension  for  Notth 
Pacific  Fur  Seals."  This  subject  was 
addressed  in  section  (a)(5)  above. 
lAFWA  also  endorsed  ADF&G's 
comments  and  "embrace[s]  the 
hypothesis  that  carrying  capacity  is 
dynamic  and  that  the  numbers  and 
production  of  fur  seals  is  a  product  of 
carrying  capacity  within  the  region." 

The  Alaska  Factory  Trawler 
Association  is  concerned  about  the 
impact  of  a  depletion  designation  on 
commercial  fishing.  The  Association 
renewed  its  previous  comments  in  light 
of  recent  court  decisions  on  Dall's 


porpoise.  This  subject  is  discussed  in 
section  (b)(3]  above.  The  Department  of 
the  Interior  provided  a  Ust  of 
publications  on  the  Bering  Sea 
ecosystem  that  were  developed  in 
association  with  outer  continental  shelf 
oil  and  gas  development  proposals. 

Dr.  Venrick,  the  senior  author  of  the 
Science  article,  discussed  above, 
commented  that  extrapolation  of  her 
results  into  the  Bering  Sea  is 
"Completely  unjustified."  Regarding  the 
possible  effects  of  climate  on  fur  seals. 
Dr.  Venrick  states: 

The  global  connections  between  ocean  and 
atmosphere  are  such  that  the  changes 
observed  in  the  Central  Pacific  may,  in  fact 
be  accompanied  by  climatological  changes  in 
the  Bering  Sea.  However,  the  direction  of  this 
relabouhip  aiul  the  relative  timing  of  the 
changes  tn  the  two  environments  are  totally 
unknown.  It  is  quite  possible  that  winter 
storminess  in  the  Bering  Sea  decreased  rather 
than  increased,  or  diat  the  change  in  the 
Bering  Sea  proceeded  or  followed  the 
changes  in  the  Central  Pacific  by  several 
years. 

NMFS  had  postulated  that  increased 
storminess  could  have  affected  fur  seals 
in  the  Bering  Sea  and  also  throtighout 
their  range  in  the  North  Pacific  Ocean. 
Female  seals  and  juveniles  of  both  sexes 
migrate  through  the  Aleutian  passes  and 
along  the  coasts  of  Alaska,  Canada, 
Washington,  Oregon  and  California. 
'  NMFS  did  not  intend  to  confine  the 
consideration  of  a  possible  correlation 
between  fur  seal  mortality  and  storm 
activity  to  the  Bering  Sea  only,  as  has 
been  assiuned  by  this  commenter. 

Four  other  conunenters  also 
challenged  the  use  of  Venrick  et  al. 
(1987)  to  justify  a  reconsideration  of  the 
depletion  designation.  Greenpeace 
believes  that  the  results  "cannot  be 
extrapolated  to  the  Gulf  of  Alaska,  the 
Bering  Sea  and  coastal  NEP  [North 
Eastern  Pacific]  regions,  where  most 
northern  fur  seals  of  the  Pribilof  stock 
live  and  migrate  *  *  •  Venrick  and 
colleagues'  maps,  as  well  as  other 
studies  show  clearly  that  temperature 
and  winter  storm  trends  behaved 
differently  in  the  CNP  [Central  North 
Pacific],  NEP  coastal  waters  and  Bering 
Sea,  respectively." 

Greenpeace  argues  against  the 
assumtpion  that  storminess  may  affect 
carrying  capacity  for  fur  seals.  They 
provide  references  to  support 
conclusions  that  coastal  sea  surface 
temperatures  increased  and  storminess 
decreased  in  the  North  Pacific.  "SST  of 
Gulf  of  Alaska  and  NEP  coastal  waters 
increased  during  the  past  10-15  years 
(Tabata.  1983;  Xiong  and  Payer,  1983: 
My8ak,19e6)  *  *  *  Winter  storminess 
has  decreased  along  the  NEP  shelf  south 
of  58  degrees  N.  (see  Figure  3  in  Venrick 


et  al.  1987)  *  *  *.*"  Greenpeace  states 
that  "the  oceanographic  and  biolopcal 
connections  between  the  CNP  and 
coastal  NEP.  Gulf  of  Alaska  and  Bering 
Sea  do  not  exist  in  the  way  die  Notice 
claims  and  therefore  cannot  be  applied 
to  northern  fur  sea  population 
dynamics,"  Regard^  the  possible  effect 
of  winter  storms  an  tar  seal  carrying 
capacity,  Greenpeace  argues  "(wjinter 
storms,  those  shown  by  Venrick  et  al. 
(1987)  to  have  increased  in  strength,  do 
not  affect  most  females  and  yotmger 
males,  since  they  migrate  south  to  areas 
where  winter  storminess  has  actually 
decreased  in  recent  years  *  *  *." 
Greenpeace  concludes  that  "no  claim  for 
a  causal  mechanism  connecting  abiotic 
factors  to  fiir  seal  population  dynamics 
can  be  made  at  this  time." 

Friends  of  Animals/Committee  for 
Humane  Legislation  commented  on  this 
subject  and  concluded  as  follows: 

The  Venrick  research  focuses  on  an 
oligotrophic  environment  located  above 
ocean  areas  of  profound  depth.  The  northern 
fur  seals  inhabit  a  highly  productive 
environment  in  the  relatively  shallow  waters 
above  the  continental  shelf.  These  two 
eco^stems  are  very  dissimilar  and  the 
findings  made  in  one  should  not  be  applied  to 
the  ecological  dynamics  of  another  without 
very  considerable  caution  and  substantive 
scientific  corroboration  which,  as  yet  does 
not  exist. 

Friends  of  the  Sea  Otter  commented 
that  this  "new"  information  "should 
simply  confinn  our  inability  to  predict 
the  future  with  any  great  measure  of 
confidence  and  reaffirm  otu* 
responsibility  to  manage  as 
conservatively  as  possible."  They 
further  conclude: 

We  certainly  hope  this  tortured  analysis 
will  be  promptly  put  aside  and  the  depletion 
designation  Hnalized  without  further  delay — 
not  only  for  the  sake  of  the  fur  seals 
themselves  (as  well  as  other  species  which 
could  be  jeopardized  by  such  a  dismal 
precedent),  but  also  for  the  sake  of 
maintaining  the  credibility  of  the  United 
States*  commitment  to  marine  mammal 
protection  at  home  and  abroad. 

The  Humane  Society  of  the  United 
States  (HSUS)  submitted  pleadings  and 
exhibits  previously  filed  in  the  civil 
action  mentioned  above.  HSUS 
conunented  that  this  material  supports 
HSUS's  continuing  position  that  "the 
Pribilof  Island  fur  seal  is  a  depleted 
population  stock  and  that  the  decision  to 
reopen  the  comment  period  was 
improper."  Copies  of  all  briefs  filed  in 
this  case  and  exhibits  are  available  for 
inspection  during  normal  business  hours 
in  Room  803b,  1852  Connecticut  Ave. 
NW.,  Washington.  DC. 
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HSUS  submitted  as  an  exhibit  the 
declaration  of  Dr.  David  M.  Lavigne 
concerning  the  carrying  capacity  for 
North  Pacific  fur  seals.  Dr.  Lavigne 
concluded  that 

Our  knowledge  of  this  species  exceeds  that 
of  almost  all  other  marine  mammal 
populations.  Nonetheless,  the  study  of  marine 
mammal  populations  is  necessarily  based  on 
estimates,  approximations  and  predictions, 
since  the  size  and  behavior  of  large  wildlife 
populations,  particularly  those  that  spend  a 
large  part  of  their  lives  at  sea,  can  never  be 

I  determined  with  absolute  precision.  Within 
the  limits  of  marine  mammal  biology, 
however,  the  conclusion  that  the  Pribilof 

'  Island  fur  seal  population  is  currently  below 
50  percent  of  its  estimated  carrying  capacity 
and,  thus,  less  than  the  population  size 
necessary  to  produce  maximum  net 

■  productivity,  is  well  supported  by  the 
available  evidence. 

And,  finally,  the  Center  for 
Environmental  Education  commented 
that 

The  supplementary  information  does  not 
offer  the  kind  of  new  evidence  sufficient  to 
justify  the  reversal  of  a  long-standing 
scientific  finding  about  how  fur  seals  respond 
to  their  environment  *  *  *.  Hypotheses,  as 
stated  in  the  Supplementary  Information,  that 
sea  surface  temperatures,  and  food  resource 
reductions  are  responsible  for  the  moriality 
of  young  fur  seals  at  sea  appear  to  be  so 
speculative  that  they  are  not  considered 
viable  subjects  of  research  by  seal  scientists 
or  the  agency  in  setting  it^  funding  priorities. 

Classification 

The  NOAA  Administrator  determined 
that  this  rule  is  not  a  "major  rule" 
requiring  a  regulatory  impact  analysis 
under  Executive  Order  12291.  This  rule 
will  not  result  in  (a)  an  annual  effect  on 
.  the  economy  of  $100  million  or  more;  (b) 


a  major  increase  in  costs  or  prices:  or  (c) 
a  significant  adverse  effect  on  the  U.S. 
economy.  This  rule  will  have  no 
economic  effects  except  those 
nondiscretionarily  mandated  by  statute. 
Consequently,  the  General  Counsel  of 
the  Department  of  Commerce  certified 
to  the  Small  Business  Administration 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Additionally, 
this  rule  does  not  contain  a  collection  of 
information  requirement  subject  to  the 
Paperwork  Reduction  Act. 

A  designation  of  depletion  in  this 
instance,  which  is  similar  to  a  listing 
action  imder  section  4(a)  of  the  ESA,  is 
categorically  excluded  from  the 
requirement  to  prepare  an 
environmental  assessment  (EA)  or  an 
environmental  impact  statement  (EIS) 
(NOAA  Directives  Manual  02-10 
Environmental  Review  Procedures,  49 
FR  29647.  para.  5.c.(3)(h),  implementing 
the  National  Enviroiunental  Policy  Act 
of  1969  (NEPA)).  A  decision  on  the 
status  of  this  population  relative  to  its 
OSP  is  a  biological  determination.  Once 
the  population  is  found  to  be  below 
OSP,  it  is,  by  definition,  depleted.  Thus, 
NMFS  has  no  discretion  to  deviate  from 
this  biological  determination  on  the 
basis  of  potential  impacts  on  the  human 
environment.  Any  regulations  or  major 
actions  resulting  from  the  depletion 
designation,  however,  would  be  subject 
to  the  requirement  to  prepare  an  EA  or 
EIS.  A  1985  EIS  was  prepared  on  the  fur 
seal  Convention  which  includes  a 
complete  review  of  the  environment  of 
the  Pribilof  Islands,  and  EAs  were 
published  in  July  1985  and  May  1986  to 
assess  impacts  of  the  subsistence  taking 
of  fur  seals  on  the  Pribilof  Islands. 


Copies  of  these  NEPA  documents  are 
available'from  the  information  contact 
listed  above. 

This  final  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  Executive 
Order  12612. 

List  of  Subjects  in  50  CFR  Part  216 

Administrative  practices  and 
procediu^,  Marine  mammals.  Penalties, 
Reporting  and  recordkeeping 
requirement. 

Dated:  May  12, 1988. 
Junes  E.  Douglas.  )r.. 

Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

Accordingly,  50  CFR  Part  216,  Subpart 
A  is  amended  as  follows: 

PART  216— [AMENDED] 

1.  The  authority  citation  for  Part  216 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  et  seq. 

2.  Section  21615  is  revised  to  read  as 
follows: 

9216.15    DepletMl  species. 

The  following  species  or  population 
stocks  have  been  designated  by  the 
Assistant  Administrator  as  depleted 
under  the  provisions  of  the  Act. 

(a)  Hawaiian  monk  seal  (Monachus 
\^hauinslandj). 
'♦(b)  Bowhead  whale  (Balaena 
mysticetus). 

(c)  North  Pacific  fur  seal  (Callorhinus 
ursinus).  Pribilof  Island  population. 
[FR  Doc.  88-11129  Filed  5-17-68;  8:45  am] 
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Part  IX 


■        1 


Department  of  the 
Interior 

Minerals  Management  Service 

Gulf  of  Alaska/Cook  Inlet,  Lease  Sale 
114;  Call  for  Information  and 
Nominations  and  Notice  of  Intent  To 
Prepare  an  Environmental  Impact 
Statement 


4310-MR 


Instructions  on  call 


UNTIED  STATES 
CEFKRDQrr  OF  THE  UnBOOR 

Hnasms  mffcasirr  sesvice 

Gulf  of  Alaska/Ocxk.  Inlet 
Sale  114 


•    call  for  Infonaation  and  Ncninations 
and 
Notioe  of  Intent  to  Prepare  an  Bivirofinental  la^act  Statensnt 


CMJ.  FOR  mFOWMlCM  WD  WaCNftTICKS 


Punxse  of  call 


The  puipose  of  the  call  is  to  gather  infonaticn  for  Outer  Continental  Shelf 
(OCS)  Lease  Sale  114.  This  sale,  Icxated  in  the  Gulf  of  Alaska  and  Ocxik  Inlet 
Flaming  Areas,  is  tentatively  scheduled  for  SefAenter  1990.  Infoimaticn  and 
ncMinations  on  oil  and  gas  leasing,  e)q3loration,  ani  developgtent  ani  prtxiuction 
within  the  Gulf  of  Alaska/Ooolc  Inlet  are  sought  frcm  all  interested  parties. 
This  initial  infomation-gathering  step  is  iipirtant  for  ensuring  that  all 
interests  and  conoems  are  ocniunicated  to  the  Department  of  the  Interior  for 
future  decisions  in  the  leasing  process  pursuant  to  the  OCS  I^nds  Act,  as 
amended  (43  U.S.C.  1331-1356) ,  and  regulations  at  30  CTR  256.  This  call  does 
not  indicate  a  preliminary  decision  to  lease  in  the  area  descrited  below. 

Description  of  Area 

The  area  of  call  is  in  the  Gulf  of  Alaska  Planning  Area  and  Cbok  Inlet  Planning 
Area  off  south-oentral  Alaska. 

The  area  avsdlable  for  nominations  and  acnnents  consists  of  appcoxinately 
25,500  uhole  and  partial  blocte  (aiaout  139.4  Million  acres)  and  is  outlined  on 
the  attached  nap.  To  assist  in  focusing  on  prtmising  acreage,   the  call  map 
outlines  the  Minerals  Management  Service  (He)  interpretation  of  the  area  of 
hydrocartcn  potential.  Althouc^  priaary  consideration  will  be  given  to  those 
blocks  included  in  the  area  of  hydrocartxn  potential,  respondents  may  nominate 
and  are  asked  to  ocaaent  dn  any  aciiju  within  the  entire  Call  cu?ea.  A  larger 
scale  nap  of  the  Gulf  of  AXa^m/Oodk  Inlet  Planning  Areas  showing  boundaries  on 
a  block-ty-block  basis  and  a  ocBidete  list  of  Official  ProOnction  Diagrans 
(OH}*s)  are  available  from  the  Raoottls  Manager,  Alaska  OCS  Region,  Minerals 
Hanagaaent  Service,  949  East  36th  Avenue,  Room  502,  Anchorage,  Alaska 
99508-4302,  telephone  (907)  261-4621.  The  CSO's  aay  be  purchased  fro*  the 
Records  Manager  for  $2.00  each. 


Respondents  are  requested  to  nominate  blocte  within  the  Call  area  that  they 
would  like  included  in  OCS  Lease  Sale  114.  Ncminatiora  nust  be  depicted  on  the 
larger  scale  Call  nap  by  outlining  the  area(s)  of  interest  along  block  lines. 
Respondents  nay  also  submit  a  list  of  whole  and  partial  blocks  ncminated  (by 
OPD  designations)  to  facilitate  correct  interpretation  of  their  Call  nap. 
Althcuc^  the  identities  of  those  sulsmitting  nominatlors  becone  a  natter  of 
public  record,  the  individual  ncminatlons  are  proprietary  infonaation. 

Respondents  are  also  asked  to  rank  areas  ncadnated  acoordij^  to  priority 
of  their  interest  (e.g.,  priority  1  [hi^),  2  [mediinn],  or  3  [low]).  Areas 
nominated  »*uc*i  do  not  indicate  priorities  will  be  considered  priority  3. 
Respondents  are  encouraged  to  be  specific  in  indicating  areas  or  blodcs  by 
priority,  because  blanket  priorities  en  large  areas  are  not  useful  in  the 
analysis  of  industry  interest. 

The  telephone  nunter  and  name  of  a  person  to  contact  in  the  re^xxvlent's 
organization  for  additional  infonation  should  be  Included  in  the  response. 

Qjuiuaits  are  scu^it  from  all  interested  parties  about  particular  geologic, 
enviroraaental ,  biological,  euxtw»ological ,  or  socioeconomic  conditions, 
conflicts,  or  other  infomation  that  might  beeu:  i^jon  potentied  leasing  ard 
development  in  the  Call  area.     Oonnents  also  are  soug^  on  potential  ocnflicts 
that  nay  result  from  the  proposed  S2d.e  and  future  OCS  oil  and  gas  activities 
with  approved  local  coast2Ll  nanacfement  plans  (OIP's).  If  possible,  theee 
cannents  should  identify  specific  CMP  policies  of  concern,  the  nature  of  the 
conflict  foreseen,. and  steps  that  NK5  could  take  to  avoid  or  miti^te  the 
potential  conflict.  CCDnents  nay  be  in  terns  of  either  broad  areas  or 
restricted  to  particular  blocks  of  oonoem.  Those  submitting  ocmnents  are 
requested  to  list  block  nunters  or  outline  the  subject  area  on  the  large  scale 
call  nap. 

Nominations  ahd  coaaients  aust  be  received  no  later  than  45  days  following 
Fubllcation  of  this  doctannt  in  the  Federal  Raaister  in  envelopes  labeled 
"Nominations  for  Proposed  Gulf  of  Alask^CDok  Inlet  Lease  Sale  114,"  or 
"Connents  on  the  Call  for  Infomation  and  Naninatlons  for  Proposed  Gulf  of 
AlaskVOook  Inlet  Lease  Sale  114,"  as  appropriate.  The  original  Call  nap  with 
indications  of  Interest  and/or  connents  nust  be  submitted  to  the  Regional 
Sif)ervlsar,  Leasing  and  Ekivironnent,  Alaska  OCS  Region,  at  the  address  stated 
under  Description  of  Area.  Copies  of  the  Call  nap  showing  indicatiors  of 
interest  and  any  aonnents  are  to  be  sent  to  the  Chief,  Offshore  Laasing 
Management  Division,  Departinent  of  the  Interior,  Minerals  Management  Service, 
Room  4230,  18th  and  C  Streets,  NH,  Viashington,  DC  20240. 

Use  of  Infomation  from  Call 

Infonnatlon  sutaitted  in  response  to  this  Call  will  be  used  for  several 
purposes.  First,  responses  will  be  used  to  refine  the  areas  of  potential 
for  oil  and  gas  develoinent.  Second,  ccnatents  on  possible  envlronnental 
effects  and  potential  use  conflicts  will  be  used  in  the  analysis  of 
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cnvironMntal  oonditlans  In  and  near  tha  Call  area.    ItiiB  infanaation  vill 
be  used  to  aakB  a  pralijainaxy  datcndnatlon  of  tha  potential  advantages  and 
disadvantages  of  oil  and  gas  exploration  and  dBVBloia«nt  to  the  region  and  the 
Hation.    A  third  purpose  for  this  Call  is  to  use  the  oummiLs  to  initiate  the 
aocping  pKooees  for  the  Bivirofwit'iil  JapBtX  Statassnt  (EIS)  anl  analyze 
alternatives  to  the  propocod  action.     The  Hotioe  of  Intent  to  Pnpax^  an  EIS, 
including  a  description  of  the  soaping  prooess,  is  located  later  in  this 
docment.     Fourth,  ooments  say  be  used  in  developing  lease  tenB  and  oondi- 
tions  to  ensure  safe  ofMiore  operations.     Fifth,  oonsents  nay  be  used  to  point 
cut  potential  conflicts  between  offrtioKe  oil  ard  gas  <K:tivities  and  the  Coastal 
Mftnagpuiait  I^rogran. 

Bdstina  litfontatign 

An  extensive  envircmental  studies  pmgias  has  been  underway  in  this  area  sinoe 
1975.  Ihe  €aft)asis,   including  oontinuing  studies,  has  been  on  geologic 
■an;>ing,  environaental  ciiaracterization  of  biologically  sensitive  habitats, 
physical  oceanography,  ooean-circulation  nodeling,  and  eoologiced  effects  of 
oil  and  gas  activities.  A  aoa|>lete  listing  of  available  study  reports  and 
inforsation  for  ordering  oopies  say  be  obtained  fro*  the  Rboopjs  Manager, 
Alaska  OCS  Region,  at  the  aJJraas  stated  under  Deocription  of  Area,  or  by 
telephone  at  (907)  261-4621.  Itm  reports  asy  be  urtfateJ  directly  fron  the 
U.S.  Departnent  of  OjiinBiue,  National  Tecinical  Inforaation  Service,  5285  K>rt 
Royal  Road,  Springfield,  VA  22161  or  by  calling  (703)  487-4650. 

In  addition,  a  piogiam  status  report  for  oontinuing  studies  in  this  area  nay  be 
obtained  tvcm  the  Oiief ,  Biviii.i'swiit»l  Studies  Section,  Alaska  OCS  Region,  at 
the  addiem.  stated  under  Description  of  Area  or  by  telephone  at  (907)  261-4620. 

SisBary  Reports  and  Indices  and  teciinicai  ani  geologic  reports  are  available 
for  review  at  the  tttS  Alaska  OCS  Region  (see  2K]dress  under  Description  of 
Area) .  copies  of  the  Alaska  OCS  Regional  Sunaary  Reports  nay  2lIso  be  obtained 
fran  the  OCS  Infonatlon  Program,  Office  of  Offshore  Infdnation  and 
Rjblicatlons,  Minerals  Itanagenant  Service,  1951  Kiduell  Drive,  Suite  601, 
Viema,  vi^  22180. 

T>entative  S^ly^^l? 

Final  delineation  of  the  area  for  possible  leasing  will  be  made  at  a  later 
date  in  aoq)llanae  with  applicable  laws  including  all   reguirensnts  of  the 
National  Bii/lronBental  R>licy  Act  of  1969  (42  U.S.C.  4321  et  seg.)  and  the 
OCS  Lands  i^it,   as  anended,  and  with  established  departmental  prooedares. 


nntativ*  Bilestones  that  will  preoede  this  sale,  prupuaed  for  Septoiter  1990, 
are: 

Milestones  Bo&sB 

due  on  the  Call  Jtme  1988 

J\jne  1988 

August  1988 

Septeeber  1989 

October  1989 

February  1990 

April  1990 

June  1990 
August  1990 
Septadoer  1990 


Socping  Oconents  Due 

Ana  Idttitifloation 

Draft  EIS  Published 

Hearings  on  Draft  EIS  Held 

Final  EIS  Published 

Availability  of  Proposed  Notice  of 
Sale  Published 

GcMemor's  Cements  Due  on 
Proposed  Nctioe 

Final  Notioe  of  Sale  Published 

Sale 


NOTICE  OF  IWian'  ID  H(EPM1E  AN  fUVnOtlBfaL  IMRSCT  gmTBffiWT 

Rirpose  of  Notioe  of  Intent 

Birsuant  to  the  regulations  (40  CHt  1501.7)  inplenenting  the  procedural 
provisions  of  the  National  Biviromental  Pslicy  JWst  of  1969  (42  U.S.C.  4321 
et  sgg. ) ,  as  amended,  the  It6  is  eumouncing  its  intent  to  prepare  an  EIS 
regarding  the  oil  ani  gas  leasing  proposal  )arwn  eis  Seile  114  in  the  Gulf  of 
AlasKi^Cook  Inlet  off  Alaska.  The  Notioe  of  Intent  also  serves  to  amounoe  the 
sooping  prooess  that  will  be  followed  for  this  EIS.  Ihroughout  the  scoping 
process.  Federal,  State,  ani  local  govemaents  and  other  interested  parties  aid 
the  ttfS  in  deternining  the  significant  issues  and  alternatives  to  be  ^malyzed 
in  tite  EIS. 

the  EIS  analysis  will  focus  on  the  potential  environaental  effects  of  leasing, 
eXPioration,  and  developaent  of  the  blocJcs  included  in  the  area  defined  in  the 
Area  Identification  procedure  as  the  piopoood  area  of  the  Federal  action. 
Alternatives  to  the  proposid  which  nay  be  oonsidered  are  to  delay  the  sale, 
czmoel  the  sale,  or  modify  the  Sale. 
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Federal,  State,  and  local  governnents  and  ether  interested  parties  ai% 
rec|Liestad  to  send  their  written  ocniaents  on  the  scxfie  of  the  EIS,  significant 
issues  which  should  te  addressed,  and  alternatives  that  should  be  considered 
to  the  Regional  Siqiervisar,  Leasing  and  EiTviroment,  Alaska  OCS  Region,  at  the 
address  steted  under  Description  of  Area  above.     Ocnnents  should  be  enclosed  in 
an  envelope  labeled  "CXnnente  on  the  Notice  of  Intent  to  Prepare  an  EIS  on  the 
proposed  Oilf  of  AlaslcVCDolc  Inlet  Lease  Sale  114."    COments  are  due  no  later 
than  45  days  frcn  publication  of  this  Notice.    Also,  scqping  meetings  will  be 
held  in  approprdate  locations  for  the  purpose  of  obtaining  additioned  oomnents 
and  infanaation  regarding  the  scope  of  the  EIS.    The  tines  and  locatiors  of 
these  scoping  meetings  will  be  amounoed  at  a  future  date  in  the  Federal 
Register  and  by  press  release. 


Director,  Minerals  Management  Service  > 


Approved. 


Wm.  D.  Bettenberg 


-  Land  and  Minerals  Managonent 


o 
3 

OS 


< 

o 


u 

Z 
p 


Date 


n 

a 
« 

GO 

a. 
a 


09 


Z 

o 
^* 

o* 
n 
en 


GULF  OF  ALASKA/COOK  INLET 
.^        SALE  114  (SEPTEMBER  1990) 
>l^  CALL  FOR  INFORMATION  AND  NOMINATIONS 


AREA  OF  HYDROCARBON  POTENTIAL 
AREA  OF  CALL 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  3383-1] 

Science  Advisory  Board 
Environmentai  Healtti  Committee, 
Drinking  Water  Sut>committee; 
Meeting 

Under  Public  Law  92-463,  notice  is 
hereby  given  that  a  two-day  meeting  of 
the  Drinking  Water  Subcommittee  of  the 
Environmental  Health  Committee  of  the 
Science  Advisory  Board  will  be  held  on 
June  2-3, 1988  in  Room  130-138  of  the 
Andrew  Breidenbach  Environmental 
Research  Center  of  the  U.S. 
Environmental  Protection  Agency,  26 
Martin  Luther  King  Drive,  Cincinnati, 
Ohio  45269.  This  meeting  will  start  at 
8:30  a.m.  on  June  2nd  and  will  adjourn 
ne  later  than  4  p.m.  on  June  3rd. 


The  purpose  of  this  meeting  will  be  in 
Hve  areas.  The  hrsX  area  is  analytical 
methodology  where  methods 
development  in  the  areas  of  disinfection 
by-products  and  pesticides  will  be 
discussed  as  well  as  a  laboratory 
certification  issue.  In  the  second  area, 
treatment  technology,  methodology 
involving  lead  and  disinfection  by- 
products will  be  discussed  as  well  as  the 
issue  of  how  much  field  testing  should 
be  required.  The  third  area  will  be  the 
review  of  specific  issues  concerning  the 
drinking  water  health  criteria  document 
for  Arsenic.  The  fourth  area  involves 
specific  issues  concerning  the  draft  of 
the  proposed  regulations  for  Phase  II 
drinking  water  contaminants.  The  fifth 
area  involves  the  proposed  sampling 
scheme  for  determining  the 
concentrations  of  lead  in  drinking  water. 


Documentation  for  this  meeting  is 
available  from  the  OfBce  of  Drinking 
Water. 

Any  member  of  the  public  wishing  to 
make  a  presentation  at  the  meeting 
should  forward  a  written  statement  to 
Dr.  C.  Richard  Cothem,  Executive 
Secretary,  Science  Advisory  Board  (A- 
lOlF),  U.S.  Environmental  Protection 
Agency,  Washington,  DC  20460  by  May 
26. 1988.  The  Science  Advisory  Board 
expects  that  the  public  statements 
presented  at  its  meetings  will  not  be 
repetitive  of  previously  submitted 
written  statements.  In  general,  each 
individual  or  group  making  an  oral 
presentation  will  be  limited  to  a  total 
time  of  ten  minutes. 
Donald  BamM, 
Director,  Science  Advisory  Board. 

Dated:  May  11, 1988. 
[FR  Doc.  8fr-11291  Filed  5-18-88: 11:11  am] 
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S.  2273/Pub.  L  100-318 
To  provide  for  the  transfer  of 
certain  funds  to  the  Secretaiy 
of  the  Interior  for  the  benefit 
of  certain  memt}ers  of  the 
Crow  Tribe.  (May  13,  1988; 
102  Stat  469:  2  pages) 
Price:  $1.00 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 

WHO:       The  Office  of  the  Federal  Register. 

WHAT:      Free  public  l>fiefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focas  on  the  Federal 
iUgister  system  and  the  public's  role  in  the 
development  of  regulation*. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Kegister 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

WHY:        To  provide  the  public  with  access  to  information 

necessary  to  research  Federal  agency  regulations  which 
directly,  affect  them.  There  %viU  be  no  discussion  of 
specific  agency  regulations. 


WASHINGTON.  DC 

WHEN: 

May  26;  at  9:00  a.m. 

WHERE: 

Office  of  the  Federal  Register, 

First  Floor  Conference  Room. 

1100  L  Street  NW.,  Washington.  DC 

RESERVATIONS: 

Laurice  Clark.  202-523-3517 

KANSAS  CITY.  MO 

WHEN: 

lune  10;  at  9HX)  aon. 

WHERE: 

Room  147-148, 

Federal  Building, 

601  East  12th  Street. 

Kansas  City.  MO 

RESERVATIONS: 

Call  the  St.  Louis  Federal  Information 

Center 

Missouri: 

Kansas: 

1-600-432-2934 

NEW  YORK.  NY 

WHEN:    June  13;  at  1.-00  p.m. 
WHERE:    Room  305C. 

28  Federal  Plaza. 
New  Yoric.  NY 
RESERVATIONS:  Call  Arlene  Shapiro  or  Stephen  Colon  at 
the  New  York  Federal  Information  Center, 
212-264-4810. 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Servitx; 

Cooperative  State  Research  Service;  Farmers  Home 
Administration;  National  Aghcultiiral  Library 

Air  Force  Department 

NOTICES 

Meetings: 
Scientific  Advisory  Board,  17970 
(2  documents) 

Aicoliol,  Drug  Abuse,  and  Mental  Health  Administration 

NOTICES 

-Grants  and  cooperative  agreements: 

Alcohol-related  behavior  that  increases  risk  of  ATOS  and/ 
or  prevention  strategies  that  reduce  risk;  researdi 
grants.  .17978 

Animal  artd  Plant  Health  Inspection  Service 

RULES 

Plant-related  quarantine,  domestic: 
Melon  fly,  17912 
Oriental  fruit  fly,  17911 
Peach  fruit  fly,  17913 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 
SEMATECH.  Inc.,  17987 

Army  Deparbnent 

NOTICES 

Meetings: 

Science  Board,  17970 
(2  documents) 
Military  traffic  management: 

Freight  earner  qualification  program.  17970 

Arts  and  Humanities,  National  Foundation 

See  National  Foimdation  on  the  Arts  and  the  Humanities 

Coast  Guard 

RULES 

Regattas  and  marine  parades: 
Blue  Angels  Demonstration.  17933 

PROPOSED  RULES 

Drawbridge  operations: 

Florida,  17961 
NOTICES 

Certificates  of  adequacy;  list  of  ports  or  terminals,  18005 

Commerce  Department 

See  also  International  Trade  Administration;  National 

Oceanic  and  Atmospheric  Administration;  National 

Technical  Information  Service 
NOTICES 
Agency  information  collection  activities  imder  OMB  review, 

17986 

Committee  for  the  implementation  of  TextHe  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Egypt,  17968 


Sri  Lanka.  17967 
Commodity  Futures  Trading  Commission 

NOTICES 

Contract  market  proposals: 
Chicago  Board  of  Trade — 

Japanese  Stock  Index,  17969 
Chicago  Mercantile  Exchange — 
Morgan  Stanley  Capital  International  United  Kingdom 
Stock  Index,  17969 

Cooperative  State  Research  Service 

RULES 

Freedom  of  Information  Act;  implementation,  17914 
Copyright  Office.  Library  of  Congress 

PROPOSED  RULES 

Cable  systems: 
Compulsory  license — 
Cable  system;  definition,  17962 

Defense  Department 

See  Air  Force  Djspartment;  Army  Department 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etcj 
Cambridge  Isotope  Laboratories,  17988 
Gaines  Chemicals.  Inc^  17988 
Radian  Corp.,  17988 

Smithkline  and  French  Laboratories,  17988 
Smithkline  Chemicals,  17989 
Western  Fher  Laboratories,  Inc.,  17989 

Energy  Department 

See  also  Energy  Research  Office:  Hearings  and  Appeals 
Office,  Energy  Department 

NOTICES 

Grant  and  cooperative  agreement  awards: 
National  Academy  of  Sciences,  17973 

Energy  Research  Office 

NOTICES 
Meetings: 
Energy  Research  Advisory  Board,  17973 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Connecticut,  17934 
PROPOSED  RULES 

Hazardous  waste: 
Identification  and  listing — 
Notification  requirements;  reportable  quantity 
adjustments,  18024 
NOTICES 

Air  programs;  fuel  and  fuel  additive  waivers: 

Texas  Methanol  Corp.:  correction.  17977 
Water  pollution  control: 

Clean  Water  Act  Class  I  and  11  administrative  penalty 
assessments,  17978 
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Executive  Office  of  ttie  President 

See  Trade  Representative.  Office  <rf  United  States 

Export  Administration  I 

See  International  Trade  Administration 

Fanners  Home  Administration 

PROTOSEO  RULES 

Program  regulations: 
Industrial  development  grants,  17953 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

British  Aerospace,  17918 
Transition  areas.  17918. 17919. 17920 
(4  documents) 

PROPOSED  RULES  I 

Airworthiness  directives: 
British  Aerospace,  17956  | 

Transport  category  airplanes  pressurized  cabins  and 
compartments,  improved  structural  requirements 
Correction,  18022 
Transition  areas,  17957, 17958 

(2  documents) 
NOTICES 
Meetings: 
Aeronautics  Radio  Technical  Commission.  18018 

Federal  Deposit  Insurance  Corporation 

RULES 

Batik  Secrecy  Act  compliance,  17916 
Federal  Emergency  Management  Agency 

RULES 

Flood  insurance;  communities  eligible  for  sale: 
North  CaroBna,  17945 
Pennsylvania  et  aU  17946 

Feder^  Higtiway  Administration 

RULES  1 

Motor  carrier  safety  standards: 
General  provisions,  18042 

NOTICES 

Environmental  statements:  availability,  etc.; 
Dauphin  County,  PA,  18018 


Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Lafayette  Bancorporation.  17978 


Fish  and  WHdlHe  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Stephen's  Kangaroo  rat  17964 
Endangered,  threatened,  and  other  depleted  marine 
mammals;  incidental  takings,  17964 

Food  and  Drug  Administration      ' 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Fenbendazole;  correction.  18022 
Food  additives: 

Polymers —  I 

Ultrafiltration  membrane,  17928 

NOTICES 

Meetings: 
Advisory  committees,  panels,  etc.;  correction.  18022 


General  Services  Administration 

RUUES 

Acquisition  regulations: 
Contracts — 

Single  solicitation;  additional  awards  to  offeror ,  17949 
Vietnam  era  and  special  disabled  veterans:  eoiployment 
reports.  17949 
PROPOSED  RULES 

Freedom  of  Information  Act;  implementation: 
Predisclosure  notification  procedures  for  confidential 
commercial  information,  17963 

Healtti  and  ttuman  Services  Department 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Food  and  Drug  Administration;  Health 
Care  Financing  Administration:  National  Institutes  of 
Health;  Public  Health  Service 

iiealttt  Care  Financing  Administration 

RULES 

Medicare: 
Provider-based  home  health  agencies  and  hospices; 
assignment  and  reassignment  to  designated  regional 
intermediaries,  17936 

Healttt  Resources  and  Services  Administration 

See  Public  Health  Service 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Special  refund  procedures:  implementation,  17974 

Interior  Department 

See  also  Fish  and  Wildlife  Service;  Land  Management 
Bureau;  Minerals  Management  Service;  Surface  Mining 
Reclamation  and  Enforcement  Office 

RULES 

Watch  duty-exemption  program: 
Annual  limitation.  17924 

NOTICES 

Indian  youth  emergency  shelters/halfway  houses;  ranldng 
of  applications.  17980 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Debt  obligations:  sanctions  on  issuers  of  registration- 
required  obligations  not  in  registered  form; 
registration  requirements,  17926 
(2  documents) 
U.S.  real  property  interests:  exchange,  distribution^  or 
transfer 
Correction.  18022 
PROPOSED  RULES 

Income  taxes:  \^: ",?  r    ■ 

Debt  obligations;  sanctions  on  issuers  of  regisfration- 
required  obligations  not  in  registered  form; 
registration  requirements,  17960 
Debt  obligations;  sanctions  on  issuers  of  registration- 
required  obligations  not  in  registered  form: 
registration  requirements;  cross  reference,  17959 

International  Trade  Adminis^tlon 

RULES 

Watch  duty-exemption  program: 
Annual  limitation,  17924 


International  Trade  Commlssioti 

NOTICES 

Import  investigations: 
Bimetallic  cylinders  from  Japan,  17986 

Justice  Department 

See  also  Antitrust  Division;  Drug  Enforcement 
Administration 

NOTICES 

Pollution  control;  consent  judgments: 
Keystone  Consolidated  Industries,  Inc.,  17986 
McIGn  Co.  et  al..  17987 
Multi-CoIor  Corp.,  17987 

Lund  Management  Bureau 

NOTICES 
Airport  leases: 

Nevada,  17981 
Alaska  Native  claims  selection: 

Sealaska  Corp.,  17981 
Meetings: 

Burley  District  Grazing  Advisory  Board,  17981 
'     Vernal  District  Advisory  Council,  17982 
Oil  and  gas  leases: 

South  Dakota,  17982 
Realty  actions;  sales,  leases,  etc.: 

California,  17984 

Idaho,  17982 

Montana,  17984 
Survey  plat  filings: 

Minnesota,  17984 

New  Mexico,  17983 

Wyoming,  17983 
Withdrawal  and  reservation  of  lands: 

South  Dakota,  17983 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 
Amoco  Production  Co.,  17985 
Corpus  Christi  Oil  &  Gas  Co.,  17985 
•     Exxon  Co.,  U.S.A..  19785 
Outer  Continental  Shelf  operations: 
Gulf  of  Mexico — 
Lease  sale;  call  for  information  and  nominations,  18034 

National  Agricultural  Library 

RULES 

Freedom  of  Information  Act;  implementation,  17914 
National  Foundation  on  tlie  Arts  and  ttie  Humanities 

NOTICES 
Meetings: 

Expansion  Arts  Advisory  Panel,  17989 
(2  documents] 

Humanities  Panel,  17990 

Inter-Arts  Advisory  Panel,  17990 

Museum  Arts  Advisory  Panel,  17990 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
.     New  pneumatic  tires,  17950 


NOTICES 

Grants;  availability,  etc.: 
Mid-AUantic  trauma  registry,  18019 

National  Institutes  Of  Health 

NOTICES  \ 

Meetings:  \ 

Dental  implants  conference,  17978 
Perioperative  red  cell  transfusion  conference,  17979 

National  Oceanic  and  Atmosptieric  Administration 

PROPOSED  RULES 

Endangered,  threatened,  and  other  depleted  marine 

manunals;  incidental  takings,  17964 
NOTICES 

Deep  seabed  mining;  exploration  licenses;  mine  site  area 
revisions: 
Ocean  Minerals  Co.,  17966 
Meetings: 
Western  Pacific  Fishery  Management  Council,  17966 

National  Technical  Information  Service 

NOTICES 

Patent  licenses,  exclusive: 
Eagle  Crusher  Co.,  17967 

Nuclear  Regulatory  Commission 

RULES 

Organization,  functions,  and  authority  delegations: 
Personal  delivery  of  communications,  additional  address, 
17915 
NOTICES 

Agency  information  collection  activities  under  0MB  review, 

17991 
Environmental  statements;  availability,  etc.: 

Commonwealth  Edison  Co.,  17995 

Duke  Power  Co.,  17991 

Long  Island  Lighting  Co.,  17992 

Pennsylvania  Power  &  Light  Co.,  17993 
Meetings: 

Nuclear  Safety  Research  Review  Committee,  17995 
Applications,  hearings,  determinations,  etc.: 

Carolina  Power  &  Light  Co..  17996 

Consumers  Power  Co.,  17994 

Iowa  Electric  Light  &  Power  Co.  et  al;  correction.  18022 

Occupational  Safety  and  Health  Review  Commission 

RULES 

Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedule  and  administrative  guidelines.  17929 

Office  of  United  States  Trade  RepresentaUve 

See  Trade  Representative,  Office  of  United  States 

Pennsylvania  Avenue  Development  Corporation 

NOTICES 

Parks  and  plazas;  special  use  applications,  17997 

Public  Health  Service 

See  also  Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration;  Food  and  Drug  Administration; 
National  Institutes  of  Health 

NOTICES 

Meetings;  advisory  conunittees: 
June,  17979 
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Saint  ijMrranca  SaavMy  Davatopmant  CorporatioN 

NOTICES 

Meetings: 
Advisory  Board.  18020 

Securities  and  Excttange  Commiaaion 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
E.F.  Hutton  &  Co.  Inc..  et  al..  17997 
IDS  Financial  Corp..  et  al..  18001 

State  Dapartmant  . 

PROPOSED  RULES  ' 

Visas;  nonimmigrant  documentation: 
Visa  waiver  pilot  program 
Correction.  18022 

State  Justice  Institute 

NOTICES 

Meetings:  Sunshine  Act  18021 

Surface  Mining  Reclamation  and  Enforcement  Offica 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

17986 

I 
Textile  Agreementa  implementation  Committee 
See  Committee  for  the  Implementation  of  Textile 

Agreements  i 

Trade  Representative,  Office  of  United  States 

NOTICES  i 

Meetings:  I 

Investment  Policy  Advisory  Committee.  17997 

Transportation  Department  I 

See  also  Coast  Guard;  Federal  Aviation  Administration: 
Federal  Highway  Administratioo:  National  Highwmy 
Traffic  Safety  Administration:  Saint  Lawrence  Seaway 
Development  Corporation 

RULES 

Aviation  proceedings: 
Air  carriers  names,  etc^  use  and  change.  17921 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
18003 

Treasury  Department 

See  Internal  Revenue  Service 

United  States  Inf ormation  Agency ' 

NOTICES 

Grants;  availability,  etc.:  | 

Private  non-profit  organizations  iii  support  of 

international  educational  and  cultural  activities, 
18020 

Veterans  Administration 

RULES 

Adjudication;  pensions,  compensation,  dependency,  etc: 
Forfeiture.  17933 


Part  III 

Department  of  the  Interior.  Minerals  Management  Service, 
18034 

Part  IV 

Department  of  Transportation.  Federal  Highway 
Admmistration,  18M2 


Reader  Aida 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Rules  and  Regulations 


Fadaral  Ragistor 
Vol.  53.  No.  97 
Thursday.  May  18.  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  appUcability  and  legal  effect  most 
of  which  are  keyed  to  and  codmed  in 
the  Code  of  Federal ,  Regulations,  which  is 
pubished  under  50  tmes  pursuant  to  44 
U.S.C.  isia 

The  Code  of  Federal  Reguialions  is  sold 
t>y  the  Superintendent  of  Documents. 
Prices  of  new  tMoks  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  inapactlon 
Sarvica 

7CFRPart301 
[DociMtM-077] 

Orlantal  FniH  Fly;  Ramovalof 
Ragulationa 

AQCNCV:  Animal  and  Rant  Health 
Inspection  Service.  USDA. 
actwn:  Interim  rule. 


r.  We  are  removing  the  Oriental 
fruit  fly  regulations  that  designated  a 
portion  of  Orange  County  in  California 
as  a  quarantined  area  and  imposed 
restrictions  on  the  interstate  movement 
of  regulated  artides  from  that  area.  The 
regulations  were  established  to  prevent 
die  artificial  spread  of  the  Oriental  fruit 
fly  into  noninfested  areas  of  the  United 
States.  We  have  determined  that  the 
Oriental  fruit  fly  has  been  eradicated 
from  Orange  Coimty.  California,  and  the 
regulations  are  no  longer  necessary. 
This  rule  relieves  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  the  quarantined  area  in 
Orange  County,  California. 
DATES:  Interim  rule  effective  May  16. 
ig8&  Consideration  will  be  given  only  to 
comments  postmarked  or  received  on  or 
before  July  18. 1988. 

AOOKESS:  Send  an  original  and  three 
copies  of  written  comments  to  APHIS. 
USDA.  Room  1143.  South  Building.  P.O. 
Box  96404.  Washington.  DC.  20090-6464. 
Please  state  that  your  comments  refer  to 
Docket  Number  88-077.  Comments 
received  may  be  inspected  at  Room  1141 
of  die  South  Building  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  holidays. 
TOR  RMTHCR  INFOmiATKM  CONTACT: 

Eddie  Elder,  Chief  (^rations  Officer. 
Domestic  and  Eaieigency  C^>eration8 
Staff.  PPQ.  APHIS.  U^A.  Room  661. 


Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  301-436-6385. 
SUPPLEMENTARY  INPORMATION: 

Background 

In  an  interim  rule  published  in  die 
Federal  Regbtar  on  July  22, 1967  (52  FR 
27529-27536,  Docket  Number  87-085), 
but  effective  on  signature,  July  17. 1987. 
we  established  the  OrientaJ  fruit  fly 
regulations  and  quarantined  portions  of 
Los  Angeles  and  Orange  Counties  in 
California.  In  an  interim  rule  published 
in  the  Fednal  Ragistar  on  October  26. 
1987  (52  FR  39889-39900.  Docket  Number 
87-138).  but  effective  on  signature, 
October  20. 1987,  we  added  an 
additional  portion  of  Orange  County  in 
California  to  the  list  of  areas  designated 
as  quarantined  areas.  In  an  interim  rule 
published  in  the  Fadaial  Ragistar  on 
December  1, 1967  (52  FR  45597-45598. 
Docket  Number  87-161),  but  effective  on 
signature.  November  24. 1987.  we 
removed  the  quarantine  from  portions  of 
Los  Angeles  and  Orange  Counties  that 
we  had  estabUshed  in  July  1987. 

We  have  since  determined  that  the 
Oriental  frxiit  fly  has  been  eradicated 
from  the  remaining  quarantined  area  of 
Orange  County. 

Immediate  Actkm 

James  W.  Glosser.  Adminisb-ator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  has  determined.that  a  situation 
exists  that  warrants  publication  of  this 
rule  without  prior  opportunity  for  public 
comment  An  area  in  Orange  County 
was  quarantined  due  to  the  possibiUty 
that  the  Oriental  fruit  fly  could  be 
spread  artificially  from  this  area  to 
noninfested  areas  of  the  United  States. 
The  regulations  imposed  restrictions  on 
the  interstate  movement  of  regulated 
articles  from  quarantined  areas.  The 
regulations  also  designated  soil,  and  a 
large  number  of  fruits,  nuts,  vegetables, 
and  berries,  as  regulated  articles.  Since 
the  quarantined  area  is  no  longer 
infested,  and  because  keeping  the  area 
quarantined  imposes  an  unnecessary 
regulatory  burden  on  the  public,  we  are 
taking  immediate  action  to  remove  the 
Oriental  fruit  fly  regulations. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  rule  are 
impracticable  and  contrary  to  the  public 
interest  under  these  circumstances,  and 
because  this  rule  relieves  a  regulatory 
restriction,  there  is  good  cause  under  5 
U.S.C.  553  to  make  it  effective  upon 


signature.  We  will  consider  comments 
that  are  postmarked  or  received  within 
60  days  of  publication  of  this  interim 
rule  in  the  Federal  Register.  As  soon  as 
possible  after  the  comment  period 
closes,  we  will  publish  another 
document  in  the  Federal  Register 
discussing  the  comments  we  received 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  it  is  not 
a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individuals,  industries,  federal,  state,  or 
local  government  agencies,  or 
geographit:  regions:  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment  investment 
productivity^  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  maricets. 

For  diis  action,  die  Office  of 
Mafiag«nent  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

Within  the  part  of  Orange  County  that 
is  quarantined,  there  are  approximately 
80  small  entities  that  may  be  affected. 
These  include  approximately  60 
nurseries.  10  roadside  stands  and  flea 
markets.  6  fruit  and  vegetable  growers.  2 
packing  houses.  1  processor,  and  1 
farmers  market  The  vegetable  growers 
have  a  total  of  23  acres  in  production, 
including  3  acres  of  avocados.  10  acres 
of  tomatoes,  and  10  acres  of  peppers  and 
cucumbers.  The  effect  of  this  rule  on 
these  entities  should  be  insignificant 
since  most  of  their  sales  are  local 
intrastate  and  are  not  affected  by  the 
regulatory  provisions  we  are  removing. 
Those  sales  that  are  affected  are  mainly 
of  articles  that  can  be  moved  interstate 
after  compliance  with  treatment  or 
inspection  provisions  of  the  regulations. 
Compliance  with  these  provisions  does 
not  add  significant  costs  to  the  interstate 
movement  of  most  of  these  affected 
articles.  | 

Baaed  on  these  draimstances.  the     '    ' 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
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determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act  I 

The  regulations  in  this  subpart  contain 
no  information  collection  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  etseq.). 

Executive  Order  12372  | 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015.  Subpart  V.) 

List  of  Subiects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases.  Plant  pests,  Piaata 
(Agriculture),  Quarantine, 
Transportation.  Oriental  fruit  fly. 
Incorporation  by  reference. 

PART  aei-ooMEsnc  quarantinc 

NOTICES 

Accordingly,  7  CFR  I^art  301  is 
amended  as  follows: 

1.  The  authority  citatiob^for  Part  301 
continues  to  read  as  follows:  j 

Aoiknttr.  7  U.S.C  ISObb.  ISMd.  ISOed 
15016 1«1.  Ue.  and  164-167;  7  CFR  2.17.  2.51. 
and  371.2(c). 

H9Q1M  through  901.n-10   {Rsmovwl 
andRsosrvwS] 

2.  "Subpart-Orientd  Fruit  Fly"  (7  CFR 
301.93  throu^  301.93-10)  is  removed 
and  reserved.  | 

Done  at  Washington,  DC  this  16th  day  of 
May.  1968. 

Lury  B.  Slagle. 

Acting  AdmiiUstrator,  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  88-11281  FUed  5-18-88: 8:45  am 
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7  CFR  Part  301  | 

[Doctot  No.  8S-0641 

Melon  Fly;  Removal  Of  Regulations 

AOeiCY:  Animal  and  Plant  Healtii 
Inspection  Service,  USDA. 
ACTION:  Interim  rule. 


:  We  are  removing  the  melon 
fly  regulations  that  designated  a  portion 
of  Los  Angeles  County  in  California  as  a 
quarantined  area  and  imposed 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  that  area.  The 
regulations  were  established  to  prevent 
the  artiflcial  spread  of  the  melon  fly  into 
noninfested  areas  of  the  United  States. 


We  have  determined  that  the  melon  fly 
has  been  eradicated  from  Los  Angeles 
County,  California,  and  the  regidations 
are  no  longer  necessary.  This  rule 
relieves  restrictions  on  the  interstate 
movement  of  regulated  articles  from  the 
quarantined  area  in  Los  Angeles 
County,  California. 
DATES:  Interim  rule  effective  May  16, 
1968.  Consideration  will  be  given  only  to 
comments  postmarked  or  received  on  or 
before  July  18. 1988. 
AOoncss:  Send  an  original  arid  three 
copies  of  written  comments  to  APHIS, 
USDA.  Room  1143,  Soutii  Building,  P.O. 
Box  96464,  Washington.  DC,  20090-6464. 
Hease  state  that  your  cmnments  refer  to 
Docket  Number  88-064.  Coomients 
received  may  be  inspected  at  Room  1141 
of  the  South  Building  between  8  a.m. 
and  4:30  p-m..  Monday  through  Friday, 
except  holidays. 

PON  RNITNm  MrOMNATWN  CONTACT: 

Eddie  Ekier,  Chief  Operations  Officer, 
Domestic  and  Emergency  Operations 
Staff.  PPQ,  APHIS.  USDA.  Room  661. 
Federal  Building.  6505  Belcrest  Road. 
HyattsviHe.  MD  20782.  301-436-6365. 
•UPPLEIMNTARV  INPOmSATIONC 

BadcgnMuid 

In  an  interim  rule  pubHshed  in  the 
Federsl  Registar  on  February  10, 1988 
(53  FR  3850-3856,  Docket  Number  87- 
173),  and  effective  February  5, 1968.  we 
established  the  melon  fly  regulations  (7 
CFR  301 J7  et  seq.,  referred  to  below  as 
the  regulations)  and  quarantined 
portions  of  Los  Angeles  County  in 
California. 

The  regulations  imposed  restrictions 
on  the  interstate  movement  of  regulated 
articles  from  quarantined  areas  in  order 
to  prevent  the  spread  of  the  melon  fly  to 
noninfested  areas  of  the  United  Skates. 
The  regulations  also  designated  soil,  and 
a  large  number  of  fruits,  nuts, 
vegetables,  and  berries,  as  r^ulated 
articles. 

Based  on  trapping  surveys  conducted 
by  inspectors  of  the  United  States 
Department  of  Agriculture  and  state 
agencies  of  California,  we  have 
determined  that  the  melon  fly  has  been 
eradicated  from  the  infested  areas  of 
Los  Angeles  County,  and  that  our 
regulations  are  no  longer  necessary.  . 

immediate  Action 

lames  W.  dosser.  Adndnisbator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  a  situation 
exists  that  warrants  publication  of  diis 
rule  without  prior  opportunity  for  public 
comment.  An  area  in  Loa  Angeles 
County  was  quarantined  due  to  the 
possibility  that  the  melon  fly  could  be 
spread  artifldally  from  this  area  to 


noninfested  areas  of  the  United  States. 
Since  this  no  longer  is  possible,  and 
because  the  quarantined  status  of  a 
portion  of  Los  Angeles  County  imposes 
an  unnecessary  regulatory  buiden  on 
the  public  we  are  taking  immediate 
action  to  remove  the  melon  fly 
regulations. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  rule  are 
impracticable  and  contrary  to  the  public 
interest  under  these  circumstances,  and 
because  this  rule  relieves  a  regulatory 
restriction,  there  is  good  cause  under  5 
U.S.C.  553  to  make  it  effective  upon 
signature.  We  will  consider  comments 
that  are  postmarked  or  received  within 
60  days  of  publication  oi  this  interim 
rule  in  the  Federal  Register.  As  soon  as 
possible  after  the  comment  period 
closes,  we  will  publish  another 
document  in  the  Federal  Register 
discussing  the  comments  we  received 
and  any  amendments  we  are  making  to  . 
the  rule  as  a  result  of  the  comments. 

Executive  Older  12291  and  Regulatory 
FlexiUlltyAct 

We  are  issuing  this  rule  in 
conformance  widi  ^ecutive  Order 
12291,  and  we  have  determined  it  is  not  . 
a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
miUion;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or. 
local  government  agencies,  or 
geographic  regions:  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
abiUty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
maricets. 

Fot  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

Within  the  part  of  Los  Angeles  Couqty 
that  was  quarantined,  there  were  fewer 
than  250  small  entities  affected, 
including  53  nurseries,  150  mobile  fruit 
vendors,  30  fruit  stands,  5  frtiit 
wholesalers,  and  8  companies  catering 
to  airlines.  Most  of  the  sales  by  the  fruit 
vendors  and  the  fruit  stand  operators 
are  local  intrastate,  and  were  not 
affected  by  the  quarantine.  Effects  on 
the  nurseries  were  minimized  by  the 
availability  of  soil  treatment  under  the 
regulations.  Effiects  on  the  fruit 
w^esalers  were  minimized  by  the  - 
availability  of  treatments  for  many  of 
the  regolated  articles.  Effects  on  the 
caterers  were  negligible,  because 


virtually  all  of  dieir  food  products 
intended  for  interstate  movement 
originate  outside  the  Quarantined  area 
and,  properly  handled,  can  be  moved 
onto  aircraft  without  a  certificate  or 
limited  permit. 

Under  Oiese  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
Substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  regulations  in  tiiis  subpart  contain 
no  information  collection  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
MS-CWOietseq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
■Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart  V.) 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases.  Plant  pests.  Plants 
(Agriculture).  Quarantine. 
Transportation.  Melon  fly.  Incorporation 
by  reference. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  7  CFR  Part  301  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  301 
continues  to  read  as  follows: 

AuthMity:  7  U.S.C.  ISObb.  ISOdd.  ISOee. 
ISOff:  161. 162.  and  164-167:  7  CFR  2.17. 2.51. 
and  371.2(c). 

SS301.97  through  101.97-10   [Removed 


ACTION:  Interim  rule. 


2.  "Subpart-Melon  Fly"  (7  CFR  301.97 
through  301.97-10)  is  removed  and 
reserved. 

Done  in  Washington,  DC.  this  leth  day  of 
May,  1988. 
Lany  B.  Slagle, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc  66-11280  Filed  5-18-88: 8:45  am] 
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7  CFR  Part  301 

(Docket  No.  88-025] 

Peach  Frull  Fly;  Removal  of 
Regulatlena 

AOENCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 


SUMMARY:  We  are  removing  the  peach 
fruit  fly  regulations  that  designated  a 
portion  of  Los  Aiigeles  County  in 
California  as  a  quarantined  area  and 
imposed  restrictions  on  the  interstate 
movement  of  regulated  articles  from  that 
area.  The  regulations  were  established 
to  prevent  ^  artificial  spread  of  peach 
fruit  fly  to  noninfested  areas  of  the 
United  States.  We  have  determined  that 
the  peach  fruit  fly  has  been  eradicated 
from  Los  Angeles  Coimty,  CaUfomia, 
and  the  regulations  are  no  longer 
necessary,  lliis  rule  relieves  restrictions 
on  the  interstate  movement  of  regulated 
articles  from  the  quarantined  area  in  Los 
Angeles  County,  California. 
dates:  Interim  rule  effective  May  16, 
1988.  Consideration  will  be  given  only  to 
comments  postmarked  or  received  on  or 
before  July  18, 1986. 
ADOWSSES:  Send  an  original  and  three 
copies  of  written  comments  to  APHIS, 
USDA,  Room  1143.  South  Building.  P.O. 
Box  96464,  Washington.  DC  20090-6464. 
Please  state  that  your  comments  refer  to 
Docket  Number  68-025.  Coomients  may 
be  inspected  at  Room  1141  of  the  South 
Building  between  8  a  jn.  and  4:30  pjo., 
Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Eddie  Elder,  Chief  Operations  Officer, 
Domestic  and  Emergency  Operations 
Staff,  HPQ,  APHIS,  USDA.  Room  661. 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782. 301-436-6365. 
SUPPUSKNTARV  WPORMATION: 

Baclcground 

In  an  interim  rule  published  in  the 
Federsl  Register  December  14, 1987  (52 
FR  47367-47372.  Docket  Number  87-143). 
and  effective  December  8, 1987,  we 
amended  the  "Domestic  Quarantine 
Notices"  in  7  CFR  Part  301  by  adding 
"Peach  Fruit  Fly"  regulations  (referred 
to  below  as  the  regulations). 

These  regulations  quarantined  part  of 
Los  Angeles  County,  California,  because 
of  the  peach  fruit  fly,  and  restricted  the 
interstate  movement  of  regulated 
articles  from  the  quarantined  area  in 
order  to  prevent  the  spread  of  the  peach 
fhiit  fly  to  noninfested  areas  of  the 
United  States.  The  regulations  also 
designated  soil,  and  a  large  number  of 
fruits,  nuts,  vegetables,  and  berries,  as 
regulated  articles. 

Based  on  trapping  surveys  conducted 
by  inspectors  of  the  United  States 
Department  of  Agriculture  and  state 
agencies  of  California,  we  have 
determined  that  the  peach  fruit  fly  has 
been  eradicated  fiom  tiie  infested  areas 
of  Los  Angeles  County.  The  last  finding 


of  peach  fridt  fly  was  made  on 
September  30, 1067.  Since  then,  rto 
evidence  of  infestations  has  been  found. 
We  have  determined  that  infeststions 
no  longer  exist  in  Los  Angeles  County. 

Immediate  Action 

James  W.  Glosser,  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  a  situation 
exists  that  warrants  publication  of  this 
interim  rule  without  prior  opportunity 
for  public  comment  The  area  in  Los 
Angeles  County  was  quarantined  due  to 
the  possibility  that  peach  fruit  fly  could 
be  spread  artifically  from  this  area  to 
noninfested  areas  of  the  United  States. 
Since  this  situation  no  longer  exists,  and 
because  the  quarantined  status  of  this 
portion  of  Los  Angeles  County  imposes 
an  unnecessary  regulatory  burden  on 
the  public,  we  are  taking  immediate 
action  to  remove  the  peach  fruit  fly 
regulatioiu. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  under  these 
circumstances,  and  because  this  rule 
reUeves  a  regidatory  restriction,  there  is 
good  cause  under  5  U.S.C.  533  to  make 
this  interim  rule  effective  upon 
signature.  We  will  consider  comments 
that  are  postmarked  or  received  within 
60  days  of  publication  of  this  interim 
rule  in  the  Federal  Register.  As  soon  as 
possible  after  the  comment  period 
closes,  we  will  pubhsh  another 
document  in  the  Federal  Register 
discussing  the  comments  we  received 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  CMer 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million:  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 
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Within  the  quarantined  area,  there  are 
fewer  than  115  small  entities  that  may 
be  affected,  including  45  nurseries.  SO 
mobile  fruit  vendors,  eight  fruit  stands, 
and  eight  companies  catering  to  airlines. 
The  e^ect  of  this  rule  on  these  entities 
should  be  insignificant.  Most  of  the  sales 
by  the  entities,  except  for  the  nurseries 
and  caterers,  are  local,  intrastate  and 
were  not  affected  by  the  regulatory 
provisions  we  are  removing.  Effects  on 
the  nurseries  were  minimized  by  the 
availability  of  soil  treatment  under  the 
regulations.  Effects  on  the  caterers  were 
negligible,  because  virtually  all  of  their 
food  products  intended  for  interstate 
movement  originated  outside  the 
quarantined  area  and.  properly  handled, 
were  permitted  to  be  moved  onto 
aircraft  without  a  certlHcate  or  limited 
permit 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plaqt 
Health  Inspection  Service  has  | 

determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reductioa  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwrork  : 
Reduction  Act  of  1980  (44  U.S.C  3501  al 
seq.). 

Executiva  Ofdar  12372. 

Thia  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015.  Subpart  V.) 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases.  Plant  pests.  Plants 
(Agriculture).  Quarantine, 
Transportation,  peach  fruit  fly. 

Accordingly,  7  CFR  Part  301  is 
amended  to  read  as  follows: 

PART  301-fX)MESTlC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  Part  301 

continues  to  read  as  follows: 

I 
Authority: 7 US.C  150d4  ISOee.  ISOff.  161. 
162.  and  164-167;  7  CFR  2.17.  2.51.  and 
371.2(c).  I 

S$  301.96  through  301J6-10    (Rwnoved] 

2.  "Subpart— Peach  Fruit  Fly"  (7  CFR 
dOlM  through  301.90-10)  is  removed., 


Ooae  in  Washington  DC  this  ledi  day  of 
May,  1988. 

Lairy  B.  Slagie. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  [)oc  88-11282  Filed  5-18-88:  a-45  am) 

MLUM  OOOC  S410-S4-II 

Cooparathf*  Stata  Raaaarcti  Sarvica 
7  CFR  Part  3403 

AvaHabWty  of  Inforaiatlon 

aqency:  Cooperative  State  Research 
Service.  USDA. 
ACnoN:  Final  rule. 

summary:  This  document  promulgates 
regulations  of  the  Cooperative  State 
Research  Service  (CSRS),  regarding  the 
availability  of  information  to  the  public 
in  accordance  with  Die  Freedom  of 
Information  Act  (FOIA).  It  supplements 
the  Department's  regulations  at  Part  1,    ' 
Subpart  A  of  this  title. 
EFFECTIVE  date:  May  19, 198& 
RM  FURTHCR  WtFORMATKHi  CONTACT: 
Stasia  A.M.  Hutchison,  National  FOIA 
Coordinator,  Agricultural  Research 
Service,  Room  331B.  Building  005, 
Beltsville  Agricultural  Research  Center, 
Beltsville.  Maryland  20705;  (301)  344- 
3928. 

SUPKeMENTARV  iNFomiATlON:  This  rule 
relates  to  internal  agency  management. 
Therefore,  pursuant  to  5  U.S.C.  553. 
notice  of  proposed  rulemaking  and 
opportxmity  for  comment  are  not    - 
required,  and  this  rule  may  be  made 
effective  less  than  30  days  after 
publicatidn  in  the  Federal  RegUter. 
Further,  since  this  rule  relates  to  internal 
agency  management  it  is  exempt  from 
the  provisions  of  Executive  Order  12291. 
'Also,  this  rule  will  not  cause  a 
'significant  economic  impact  or  other 
substantial  effect  on  small  entities. 
Therefore,  the  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  801 
et  seq..  do  not  apply.  This  document  is 
being  published  in  accordance  with  Part 
1.  Subpart  A  of  this  title. 

This  rale  supersedes  die  notice 
published  en  April  5, 1964. 49  FR  13688. 

List  of  Subjects  in  7  CFR  Pari  3403 

Freedom  of  information. 
Accordingly,  7  CFR  Part  3403  is  added 
to  read  as  follows: 

PART  3402— PUBUC  INFORMATION 

Sec. 

3403.1  General  statement 

3403.2  Public  inspection  and  copying. 

3403.3  Index. 

3403.4  Requests  for  records. 
34033  Appeals. 


Aathorily:  6  U.&a  am.  S62: 7  CFR  Put  1. 
Subpart  A  and  Appendix  A  thereto. 


{3409.1 

This  part  is  issued  in  accordance  with 
the  regulations  of  the  Secretary  of 
Agriculture  in  Part  1.  Subpart  A  of  this   . 
title  and  Appendix  A  thereto, 
implementing  the  Freedom  of 
Information  Act  (FOIA)  (5  U.S.C.  552). 
The  Secretary's  regulations,  as 
implemented  by  the  regulations  in  this 
part  govern  the  availability  of  records 
of  the  Cooperative  State  Research 
Service  (CSRS)  to  the  public 

(3402,2    PuMclnapactlon  and  copying. 

5  U.S.a  S52(a)(2)  requires  that  certain 
materials  be  made  available  for  public 
inspection  and  copying,  The  C^S  does 
not  maintain  material  within  the  scope 
of  this  requirement 


§3403.3 

The  CSRS  does  not  maintain  material 
within  the  scope  of  this  requirement 

934034    Requests  for  racorda. 

Requests  for  records  of  the  CSRS 
under  5  U.S.C.  552(a)(3)  shall  be  made  hi 
accordance  with  ( 1.6  of  this  title  and 
submitted  to  the  national  FOIA 
coordinator  at  the  following  address: 
ARS  Information  Staff.  Room  331B, 
Building  005.  BARC-West  Beltsville. 
Maryland  20705;  (301)  344-392&  The 
national  FOIA  coordinator  is  delegated   ■ 
authority  to  make  determinations 
regarding  such  requests  in  accordance 
with  S  1.3(a)(3)  of  this  title. 


93403.5 

Any  person  whose  request  is  denied 
shall  have  the  right  to  appeal  such 
denial.  Appeals  shall  be  made  in 
accordance  with  S  1.6(e)  of  this  title  and 
should  be  addressed  as  follows: 
Administrator,  Cooperative  State 
Research  Service,  U.S.  Department  of 
Agriculture.  Washington,  DC  20250. 

Done  at  Washington.  DC,  this  Sth  day  of 
May,  198& 

John  Patrick  Jotdan. 

Administrator,  Cooperative  State  Research 
Service. 

(FR  Doc.  88-11161  Filed  5-18-68;  a-45  am] 
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National  Agrtoutturai  Library 
7  CFR  Part  4100 

AvailatiUity  of  Information 

AOSNCY:  National  Agricultural  Library. 
USDA. 

ACTKNC  Final  rule. 


summary:  This  document  promulgates 
regulations  of  the  National  Agritniltural 
Library  (NAL).  regarding  the  availability 
of  information  to  the  public  in 
accordance  with  the  Freedom  of 
Information  Act  (FOIA).  It  supplements 
the  Department's  regulations  at  Part  1, 
Subpart  A  of  this  title. 

EFFECTIVE  DATE:  May  19, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stasia  A.M,  Hutchison.  National  FOIA 
Coordinator,  Agricultural  Research 
Service,  Room  331B,  Building  005, 
Beltsville  Agricultural  Research  Center, 
Beltsville,  Maryland  20705;  (301)  344- 
3928. 

SUPPLEMENTARY  INFORMATION:  This  rule 

relates  to  internal  agency  numagement. 
.  Therefore,  pursuant  to  5  U.S.C.  553. 
notice  of  proposed  rulemaking  and 
opportimity  for  comment  are  not 
required,  and  this  rule  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Further,  since  this  rule  relates  to  internal 
agency  management,  it  is  exempt  from 
the  provisions  of  Executive  Order  12291. 
Also,  this  rule  will  not  cause  a 
significant  economic  impact  or  other 
substantial  effect  on  small  entities. 
Therefore,  the  requirements  of  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601 
et  seq.,  do  not  apply.  This  document  is 
being  published  in  accordance  with  Part 
1,  Subpart  A  of  this  title. 
!  This  rule  supersedes  the  notice 
published  on  April  5, 1984, 49  FR  13669. 

List  of  Subjects  in  7  CFR  Part  4100 

Freedom  of  information. 

Accorduigly.  7  CFR  is  amended  by 
adding  Chapter  XLI  consisting  of  Part 
4100  to  read  as  follows: 

CHAPTER  XU— NATIONAL 
AGRICULTURAL  UBRARY.  DEPARTMENT 
OF  AGRICULTURE 

PART  4100-PUBLIC  INFORMATION 

Sec. 

4100.1  General  statement. 

4100.2  Public  inspection  and  copying. 

4100.3  Index. 

4100.4  Requests  for  records. 

4100.5  Appeals. 

Authority:  5  U.S.C.  301,  552;  7  CFR  Part  1. 
Subpart  A  and  Appendix  A  thereto. 

94100.1    Qanarai  Statement 

This  part  is  issued  in  accordance  with 
the  regulations  of  the  Secretary  of 
Agriculture  in  Part  1,  Subpart  A  of  this 
title  and  Appendix  A  thereto, 
implementing  the  Freedom  of 
Information  Act  (FOIA)  (5  U.S.C.  552). 
The  Secretary's  regulations,  as 
implemented  by  the  regulations  in  this 
Part  govern  the  availability  of  records 


of  the  National  Agricultural  Library 
(NAL)  to  the  public. 

94100.2  PubNe  Inspection  and  eopymo. 

5  U.S.C.  552(a)(2)  requires  that  certain 
materials  be  made  available  for  public 
inspection  and  copying.  Members  of  the 
public  may  request  access  to  such 
materials  maintained  by  the  NAL  at  the 
following  office:  ARS  Information  Staff, 
Room  331B.  Building  005,  BARC-West 
Beltsville.  Maryland  20705;  (301)  344- 
3928.  Office  hours  are  8:00  a.m.  to  4:30 
p.m. 

94100.3  Index. 

In  compliance  with  5  U.S.C.  552(a)(2). 
contact  the  location  cited  in  5  4100.2  for 
any  available  NAL  index. 

9  4100.4    Requests  for  records. 

Requests  for  records  of  the  NAL  under 
5  U.S.C.  552(a)(3)  shall  be  made  in 
accordance  with  section  1.6  of  this  title 
and  submitted  to  the  national  FOIA 
coordinator  at  the  following  address: 
ARS  Information  Staff,  Room  331B, 
Building  005,  BARC-West.  Beltsville, 
Maryland  20705;  (301)  344-3928.  The 
national  FOIA  coordinator  is  delegated 
authority  to  make  determinations 
regarding  such  requests  in  accordance 
with  S  1.3(a)(3)  of  this  Utle. 

94100.5   Appaala. 

Any  person  whose  request  is  denied 
shall  have  the  right  to  appeal  such 
denial.  Appeals  shall  be  made  in 
accordance  with  §  1.6(e)  of  this  title  and 
should  be  addressed  as  follows: 
Director,  National  Agricultural  Library, 
U.S.  Department  of  Agriculture, 
Beltsville,  Maryland  20705. 

Done  at  Beltsville,  Maryland,  this  11th  day 
of  May,  1988. 
Joseph  H.  Howard. 

Director,  National  Agricultural  Library. 
(FR  Doc.  88-11162  Filed  5-18-88;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

to  CFR  Parta  1, 110.  and  171 

Addraaaaa  for  Personal  Delivery  of 
Communicationa 

agency:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  indicate  an  additional 
address  for  the  personal  delivery  of 
communications.  The  addition  of  the 
new  address  is  necessitated  by  the 
relocation  of  the  NRC's  Commission- 


level  offices  to  the  agency's  new 
headquarters  office  building  in 
Rockville,  Maryland.  These  amendments 
are  being  made  to  inform  NRC  licensees 
and  members  of  the  public  of  this  new 
address. 

EFFECTIVE  DATE:  May  19, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donnie  H.  Grimsley,  Director,  Division 
of  Rules  and  Records.  Office  of  ' 

Administration  and  Resources 
Management  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
Telephone:  301-492-7211. 

SUPPI.EMENTARY  INFORMATION:  On  April 
20, 1988  (53  FR  13036).  the  NRC    .-■ 
published  in  the  Federal  Register  a 
general  notice  announcing  that  as  of 
April  11, 1988.  the  following  components 
of  the  NRC  had  been  relocated  at  the 
agency's  new  ofRce  building  located  at 
One  White  Flint  North,  11555  Rockville 
Pike,  Rockville,  Maryland:  The  five  NRC 
Commissioners,  the  Office  of  the 
Secretary  of  the  Commission.  [  ^ 

Congressional  Affairs  staff  (of  the  Office 
of  Governmental  and  Public  Affairs), 
and  the  staff  of  the  Office  of  the  General 
Counsel  who  were  formerly  located  at 
1717  H  Street  NW..  Washington.  DC. 
These  amendments  indicate  this 
relocation  by  adding  the  Rockville        \ 
address  to  the  list  of  addresses  where 
personal  delivery  of  communications 
may  be  made.  The  NRC  is  also  removing 
the  name  of  a  former  headquarters 
office  building  which  has  been  vacated 
by  the  agency. 

Because  these  amendments  deal  with 
the  agency  organization  and  procedures, 
the  notice  and  comment  provisions  of 
the  Administrative  Procedure  Act  do  not 
apply  under  5  U.S.C.  553(b)(A).  These 
amendments  are  effective  upon 
publication  in  the  Federal  Register. 
Good  cause  exists  to  dispense  with  the 
usual  30-day  delay  in  the  effective  date, 
because  these  amendments  are  of  a 
minor  and  administrative  nature. 

Environmental  Impact  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(2).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  contains  no  information 
collection  requirements  and  therefore  is 
not  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501.  et  seq.]. 


li 
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List  of  SubiecU 

lOCFRPartl 

Organization  and  fbnctions 
(Goveniment  Agencies). 

10  cm  Part  no 

Administrative  practice  and 
procedure.  Classified  information. 
Export  Import  Incorporation  by 
reference,  Intergovemnental  relations. 
Nuclear  materials,  Nadear  power  plants 
and  reactors.  Penalty,  Reporting  and 
recordkeeping  requirements.  Scientific 
equipment 

10  CFR  Part  171 

Annual  charges.  Nuclear  power  plants 
and  reactors.  Penalty. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  MSJC  552  and  553, 
the  NRC  is  adopttaig  the  following 
amendments  to  10  CFR  Parts  1.  lia  and 
171. 


PART  l-STATEHEKT  OF 
ORGANIZATION  AND  GENERAL 
INFORMATION 


1.  The  authority  citation  for  Part  1 
continues  to  read  »a  foDowr 

AiitiHrity:Seal61.68SUt948.as      | 
amended  (42  U.SH  2201):  sec  201. 88  StSt 
1242,  as  amended  (42  U.S.C.  5841). 

2.  In  I  IS,  remove  paragraph  (a)(10), 
redesignate  paragraph  (a)(ll)  as      i 
paragraph  (a)(10).  and  revise  the      | 
introductory  text  of  paragraph  (a)  to 
read  as  follows: 


4.  In  (  110.30,  paragraph  (a)  is  revised 
to  read  as  follows: 


§1,5   LocaHan  e#  prtacilpal  oMIees  am) 
Regional  OtNcasL  { 

(a)  The  principal  NRC  offices  are 
located  in  the  Washington,  DC,  area. 
Facilities  for  the  service  of  process  and 
papers  are  maintained  witt^  the 
District  of  Cohunbia  at  1717  H  Sti«et 
NW.,  and  m  the  State  of  Maryland  at 
11555  Rockville  Pike,  Rockville, 
Maryland  The  mailing  address  for  all 
NRC  Headquarters  offices  is 
Washington.  DC,  20555.  The  locations  of 
NRC  offices  in  the  Washingtm,  DC.  area 
are  as  follows: 


PART  110-EXPORT  AND  IMPORT  OF 
NUCLEAR  EQUIPMENT  AND 
MATERIAL 

3.  The  authority  citation  for  Part  110 
continues  to  read  as  follows: 


Authofity:  Sec  161.  08  Sut  948.  as 
amended  (42  U3.C.  2201):  sec  201. 88  Stat 
1242.  as  amended  (42  i;,&C  sa41). . 


Siioao 

(a)  A  person  shall  file  a  license 
application  with  the  Assistant  Director 
for  Intematimial  Security,  Office  of 
Governmental  cuid  PuUic  A^irs.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  or  deUver  the 
appUcation  in  person  to  the 
Commisdm's  Offices  at  11556  Rockville 
Pike.  Rockville.  Maryland  or  at  1717  H 
Sti^et  NW..  Washington.  DC. 


PART  171~ANNUAL  FEE  FOR  POWER 
REACTOR  OPERATING  LICENSES 

5.  The  authority  citation  for  Part  171 
continues  to  read  as  follows: 

Authofitr-  Sec  7801,  Pub.  L.  90-272, 100 
Stat  146:  sec.  301.  Pub.  L  92-314.  86  SUt  222 
(42  U.S.C.  2201(w)):  sec.  201.  82  Stat.  1242,  as 
amended  (42  MAC  5841). 

6.  Section  171il  is  revised  to  read  as 
follows: 

All  commmdcattons  reganUng  the 
regulations  in  this  part  should  be 
addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Communications  may  be  delivered  in 
person  to  the  Commission's  Offices  at 
11555  Rockville  Pike,  Rockville. 
Maryland,  or  at  1717  H  Street  NW,. 
Washington.  DC 

Dated  at  RodcvlUe.  Maryland,  this  9di  day 
ofMay  isaa 

For  tlie  Nuclear  Regulatory  Commissioa 
Victor  SleUo,)r.. 

Executive  Director  for  Operatioim. 
[PR  Doc.  88-11213  Filed  5-ia-a8;  8M6  am) 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  326 

Minimum  Security  Davicaa  and 
Procadurea  and  Bank  Sacracy  Ad 
CompUanca 

agency:  Federal  Deposit  Insurance 
Corporation  ["FDIC"). 
action:  Final  rule. 

SumiARV:  The  FDIC  is  making  technical 
and  procedural  amendments,  primarily 
to  clarify  that  Part  326  of  its  regulations 
appbes  to  FDIC-ioMired  state-licensed 
branches  of  foreign  banks  ("insured 
State  branches").  In  addition,  a 
recordkeeping  requirement  ia  being 
etiminated.  > 


DATC  This  final  rule  is  effective  on  May 
19.1988. 

ron  PUNTHEIt  MTORMATION  CONfTACR 

R.  Eugene  Seitz,  Review  Examiner, 
Division  of  Bank  Supervision.  (202)  898- 
07B3,  or  Katharine  H.  Haygood,  Senior 
Attorney.  Legal  Division,  (202)  898-3732. 
FDIC,  550 17tii  Street  NW.,  Washington. 
DC  20429. 

suamMBfTAiiv  INTOINIATION!  Section 
1350  of  the  Anti-I^ug  Abuse  Act  of  1986 
("Acf ']  amended  section  8  of  the 
Federal  Deposit  Insivance  Act  12  U.S.C 
1818.  and  required  the  appropriate 
federal  banking  agencies  to  prescribe 
regulations  requiring  "insured  banks"  to 
establish  and  maintain  procedures 
reasonably  designed  to  assure  and 
monitor  conq>lkince  with  the  Bank 
Secrecy  Act  Hie  mandated  r^ulations 
became  effective  on  |anuary  27, 1987  (52 
FR  2858);  the  FUCs  regulations  are  to 
be  found  at  Sol^art  B  <rf  12  CFR  Part 
328. 

The  term  "insured  bank"  covers 
insured  brandies  of  foreign  banks.  See 
12  U.8.C.  1813(h).  Notfce  of  tids  coverage 
was  made  in  a  paMtcation  distributed  to 
affected  branches  shortly  after  the 
effective  date  (rf  the  regelations.  See 
FDIC  Bank  Letter  4-87  (February  26, 
1987).  biadvertently.  however,  the  term 
"insured  state  nonmemberbank"  was 
used  in  the  regulation  ttiereby  limiting 
the  indicated  coverage  of  Subpart  B.  The 
correct  terminology,  "insured 
nonmember  bank."  which  indudes 
insured  State  branches,  is  being 
substituted  in  Subpart  B. 

In  addition,  tai  Itaie  with  PDICs  policy 
to  amend  regulations  pre-existing  the 
International  Banking  Act  when  other 
changes  are  made  to  diose  regulations, 
changes  are  being  made  to  Subpart  A, 
as  well  as  to  the  tide,  of  Part  328  to 
clarify  that  it  also  covers  insured  State 
brandies.  The  requirements  of  Subpart 
A.  i.e..  Bank  Protection  Act 
requirements,  are  and  have  been  applied 
to  insured  State  branches  as  a  matter  of 
practice  whenever  those  branches  apply 
for  deposit  insurance.  As  a 
consequence,  such  branches  have  not 
been  permitted  to  operate  as  Insured 
branches  unless  they  have  con^Ued 
with  the  provisions  of  Subpart  A. 

Other  minor  changes  are  being  made. 
A  change  is  being  made  at  section 
326.1(d)  to  indicate  that  the  Northern 
*  Marianas  have  the  same  status  as  Guam 
in  regard  to  federal  banking  law.  See 
Pub.  L  Na  94-241.  Section  502, 90  Stat 
263,  268  (1976).  Paragraph  (b)  of  1 328.5 
is  being  removed  to  eliminate  the  record 
identifying  the  law  enforcement  offidal 
consulted  on  security  matters;  the 
consultation  oootinttes  to  be  statotwily 


mandated,  however.  The  authority 
dtation  has  been  amended;  notably, 
references  to  12  U.S.C.  1813, 1815, 1817 
and  1818  have  been  added. 

Since  the  changes  are  technical  or 
procedural,  the  rule  is  being  adopted  as 
a  final  rule. 

Regulatmy  Flexibility  Analysis 

Because  no  notice  of  proposed 
rulemaking  is  requhed  under  section  553 
of  the  Administrative  Procedure  Act  or 
any  other  law,  tiie  Regulatory  FlexibiUty 
Act  (5  U.S.C.  601-602)  does  not  apply; 
similarly,  a  small  bank  impact  statement 
is  not  required. 

List  of  Subjects  in  12  CFR  Part  328 

Banks,  banking.  Currency,  Foreign 
currency.  Reporting  and  recordkeeping 
requirements,  Sectuity  measures. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
.preamble,  12  CFR  Part  326  is  amended  to 
read  as  follows: 

1.  The  authority  citation  for  12  CFR 
Part  326  is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1813. 1815, 1817, 1818. 
1819  [Tenth],  1881-1883;  31  U.S.C.  5311-5324. 

2.  The  titie  of  Part  326  is  revised  to 
read  as  follows: 

PART  326— MINIMUM  SECURITY 
DEVICES  AND  PROCEDURES  AND 
BANK  SECRECY  ACT  '  COMPUANCE 

S  326.0   [Amended] 

3.  Section  326.0  is  amended  by 
substituting  the  term  "subpart"  for  the 
term  "part"  in  the  introductory 
paragraph  and  by  substituting  the  term 
"insiued  nonmember  bank"  for  the  term 
"insured  State  nonmember  bank"  in 
paragraph  (a). 

-    4.  Section  326.1  is  amended  by 
revising  paragraphs  (a),  (c),  and  (d)  to 
read  as  follows: 

S326.1    Definitions. 

For  the  piuposes  of  this  subpart — 
(a)  The  term  "insured  nonmember 
bank"  means  any  bank,  including  a 
.foreign  bank  having  an  insured  branch 
the  deposits  of  which  are  insured  in 
accordance  with  the  provisions  of  the 
Federal  Deposit  Insurance  Act,  which  is 
not  a  member  of  the  Federal  Reserve 
System.  The  term  does  not  include  any 
institution  chartered  or  licensed  by  the 
Comptroller  of  the  Currency,  any 

■  In  ill  original  form,  i ubchtipter  0  of  chapter  S3 
of  Tide  31.  United  State*  Code  was  pari  of  Pub.  L 
Sl-508  which  requires  recordkeeping  for  and 
reporting  of  currency  transaction*  by  bank*  and 
other*  and  i*  commonly  known  a*  the  "Bank 
Secrecy  Act." 


District  bank,  or  any  Federal  savings 
bank. 

(c)  The  term  "banking  office"  includes 
any  branch  of  an  insured  nonmember 
bank,  and,  hi  the  case  of  an  issured  state 
nonmember  bank,  it  indudes  the  main 
office  of  that  bank. 

(d)  The  term  "branch"  for  a  bank 
chartered  under  the  laws  of  any  state  of 
the  United  States  includes  any  branch 
bank,  branch  office,  branch  agency, 
additional  office,  or  any  branch  place  of 
business  located  in  any  state  of  the 
United  States,  Puerto  Rico,  Guam, 
American  Samoa,  the  Northern  Mariana 
Islands,  or  the  Virgin  Islands  at  which 
deposits  are  received  or  checks  paid  or 
money  lent  In  the  case  of  a  foreign 
bank,  as  defmed  in  12  CFR  346.1(a),  the 
term  "branch"  has  the  meaning  given  in 
12  CFR  346.1(d). 

5.  Section  326.2  is  revised  to  read  as 
follows: 

§326.2    Designation  of  security  Officer. 

Within  30  days  after  the  issuance  of 
federal  deposit  insurance,  the  board  of 
directors  of  each  insured  nonmember 
bank  '  shall  designate  an  officer  or 
other  employee  of  the  bank  who  shall  be 
charged,  subject  to  supervision  by  the 
designating  party  or  parties,  with 
responsibility  for  the  installation, 
maintenance,  and  operation  of  security 
devices  and  for  the  development  and 
administration  of  a  security  program 
which  equal  or  exceed  the  standards 
prescribed  by  this  subpart. 

6.  Section  326.4(a)  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§326.4    Security  procedures. 

(a)  Development  and  administration. 
Within  30  days  after  the  issuance  of 
federal  deposit  insurance,  each  insiu'ed 
nonmember  bank  shall  develop  and 
provide  for  the  administration  of  a 
sectuity  program  to  protect  each  of  its 
banking  offices  from  robberies, 
biuglaries,  and  larcenies  and  to  assist  in 
the  identification  and  apprehension  of 
persons  who  commit  such  acts.  *  *  * 

7.  Section  326.5  is  amended  by 
revising  the  first  and  second  sentences 
of  paragraph  (a),  by  removing  and 
reserving  paragraph  (b),  by  revising  the 
first  sentence  of  paragraph  (c),  and  by 
adding  at  the  end  of  the  section  the 
Office  of  Management  and  Budget 
control  number  to  read  as  follows: 


»  The  term  "board  of  director*"  include*  the 
roanaj^ng  official  of  an  insured  branch  of  a  foreign 
bank  for  purpose*  of  12  CFR  328.0-327.7. 


(326.8    Reports  and  raoerda. 

(a)  Compliance  reports.  As  of  tiie  last 
business  day  in  June  of  each  year,  each 
insured  nonmember  bank  shall  complete 
a  compliance  report  certifying  to  its 
compliance  with  the  security 
requirements  of  this  subpart.  This  report 
shall  be  signed  by  the  president  or 
cashier  or  managing  officer  of  the  bank 
or  the  managing  offidal  of  an  insiu«d 
branch  of  a  foreign  bank  and  shall  be 
retained  ui  the  bank  files  for  a  period  of 
three  years  for  review  by  Federal 
Deposit  Insurance  Corporation 
examiners. 

(b)  [Reserved] 

(c)  Records  of  external  cnme.  After  a 
robbery,  burglary,  or  nonemployee 
larceny  is  committed  or  atiempted  at  a 
banking  office  of  an  insured  nonmember 
bank,  the  bank  shall  keep  a  record  of  the 
incident  at  its  main  office,  or  in  the  case 
of  an  insured  State  branch  of  a  foreign 
bank,  at  the  banking  office  involved. 

(Approved  by  tlie  Office  of  Management  and 
Buc^t  under  control  numl>er  3064-0085) 


S326.6   [Amended] 

8.  The  first  sentence  of  5  328.6  is 
amended  by  substituting  "insured 
nonmember  bank"  for  "insured  State 
nonmember  bank";  the  second  sentence 
of  S  326.6  is  amended  by  substituting 
"subpart"  for  "part."  -* 

§§326,3. 326.5,  and  326.7    [Antanded] 

9.  Sections  326.3(a)  and  (c),  326.5(d), 
and  326.7  are  amended  by  substituting 
"insured  nonmember  bank"  for  "insured 
State  nonmember  bank"  each  time  the 
latter  term  is  used. 

S  326.6    [Amended] 

10.  Section  326.8(a)  is  amended  by 
substituting  "insured  nonmember  bank 
as  defined  in  12  CFR  326.1(a)"  for 
"insured  state  nonmember  bank"  and  by 
adding  footnote  '  after  the  substituted 
term. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington.  DC  this  11th  day  of 
May.  1988. 

Federal  Deposit  Insurance  Corporation. 
Hoylo  L  Rol>ineoa, 
Executive  Secretary. 
[FR  Doc.  8fr-11192  Filed  5-18-88;  8:45  am) 

BIUJNO  CODE  1«714-01-M 


*  In  regard  to  foreign  bank*,  the  program*  and 
procedure*  required  by  Section  326.8  need  t>a 
inatituted  only  at  an  "iiuured  branch"  a*  deflned  In 
12  CFR  346.1(8)  which  i*  a  "State  branch"  a*  defined 
in  12  CFR  346.1((). 
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DEPARTyENT  OF  TRANSPORTATION 
Faderai  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  ST-NM-lgS-AO;  AmdL  9»- 
5M1]  I 


AlrwortMnaaa  DIractivasi  EhlUsli 
Aaroapaca  Modal  BAG  1-11 200 
400SarlaaAirplanaa 

AQENCv:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  nnal  rule. 


I  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  British  Aerospace  Model 
BAG  1-11 200  and  400  series  airplanes, 
which  requires  inspection  for  cracks  and 
repair  or  replacement,  if  necessary,  of 
the  aft  attendant's  seat  support 
structure.  This  amendment  is  prompted 
by  reports  of  cracks  in  the  mounting 
brackets  of  the  aft  attendant's  seat 
sui^rt  structure  below  the  cabin  floor. 
This  condition,  if  not  corrected,  could 
resuh  in  failure  of  the  support  bracket 
and  jamming  of  engine  controls.       j 

dates:  Effective  June  27,  ig8& 

AOONCSSCS:  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace,  Librarian.  P.O.  Box 
17414.  Dolles  International  Airport 
Washington.  DC  20041.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Cerification  Office.  9010  East  Mar^^nal 
Way  South.  Seattle.  Washington. 

FOR  RMTHei  INFOmiATION  CONTACT: 

Ms.  Armella  Donnelly,  Standardization 
Branch.  ANM-113:  telephone  (206)  431- 
1967.  Mailing  address:  FAA.  Northwest 
Mountain  R^on.  17900  Pacific  tfighway 
Sooth,  C-48966.  Seattle.  Washington 
96168. 


proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  which  requires 
inspection  for  cracks  and  repair  or 
replacement,  if  necessary,  of  the  aft 
attendant's  seat  structure  on  British 
Aerospace  Model  BAG  1-11  series 
airplanes,  was  published  in  the  Fedaral 
Register  on  January  19, 1988  (53  FR  ; 
1372).  I 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  the  single 
comment  received. 

The  commenter  had  no  objection  to 
the  proposal 


After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  70  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  1  manhour 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
to  U.S.  operators  is  estimated  to  be 
$2,800. 

The  regulations  set  forth  In  ti^iis 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301.  et 
seq.J,  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small  entitles 
becoase  of  the  minimal  cost  of 
compliance  per  airplane  ($40).  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
regulatory  docket 

List  of  Subjects  In  14  CFR  Part  39 

Aviation  safety.  Aircraft 

Adoption  of  the  AiueudnMot 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  i  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART39-{A1IENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Auifaarity:  1»  U.8.C  1354(a).  1421  and  1423: 
49  U.S.C  10e(g)  (Revisad  Pab.  L  97-449, 
January  12. 1983);  and  14  CFR  11.89. 

S  39.13    (Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

British  AoMpacr.  Applies  to  all  Modal  BAG 
1-11 200  and  400  teriet  airplanes, 
certificatsd  in  any  category.  CompKance 
required  as  indicated,  unless  previoiMty 
accomplished. 


To  prevent  januning  of  engine  controls  due 
to  a  fMled  mounting  bracket  of  the  aft 
attendant's  seat  accomplish  tiie  following: 

A.  Prior  to  the  accamulation  of  12.000 
landings,  or  within  te  next  350  landings  after 
the  effective  date  of  tliis  AD.  whichever 
occurs  later,  inspect  the  mounting  brackets  of 
the  aft  attendant's  seat  for  cracks  in 
accordance  with  British  Aerospace  Alert 
Service  Bulletin  53-A-PM5931.  Issue  No.  1. 
dated  November  19, 1986. 

1.  If  cracks  are  detected  less  than  1  inch  in 
length,  repair  prior  to  further  flight  and 
continue  to  Inspect  at  intervals  of  350 
landings.  In  accordance  «vith  the  service 
bulletin. 

2.  If  cracks  exceed  1  inch  in  length,  replace 
brackets  prior  to  further  flight  in  accordance 
with  the  service  bulletin. 

3.  If  no  craclu  are  found,  repeat  the 
inspections  in  accordance  wiUi  the  service 
bulleting  at  intervals  not  to  exceed  3,600 
landings. 

B.  Incorporation  of  Modification  PMS631 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety  and 
which  has  the  concurrence  of  an  FAA 
Principal  Maintenance  Inspector,  may  be 
used  when  approvad  by  die  Manager. 
Standardization  Branch.  ANM-113,  FAA. 
Northwest  Mountain  Region. 

D.  Special  flight  permits  may  be  issued  In 
accordance  with  FAR  21.197  and  21.190  to 
operate  airplanes  to  a  base  for  the 
accompUshnMBt  of  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace,  Librarian, 
P.O.  Box  17414,  Dulles  International 
Airport  Washington.  DC  20041.  These 
documents  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region.  17900 
Pacific  Hi^way  South.  Seattie,    , 
Washington,  or  at  the  Seattie  Aircraft 
Certification  Office.  9010  East  Marginal 
Way  Soudt  SeatUe,  Washington. 

This  amendment  becomes  effective 
June  27, 1988. 

Issued  in  Seattle.  Washington,  on  May  10, 
1968. 

Frederick  M.  Isaac 

Acting  Director,  Northweet  Mountain  Region. 
P^  Doc.  88-11202  FUed  5-18-88: 8:45  am] 
■NJJM  OOOf  4StS-1S4l 


14CFRPart71 

(Alrapaee  Doekal  No.  WT-ASW-4S] 

RavMon  of  TranattkNi  Araai  LaavMai 


action:  Final  rule. 


n  Federal  Aviation 
Administration  (FAA).  DOT. 


SUMMARV:  This  amendment  wiU  revise 
the  transition  area  located  at  Leeville, 
LA.  The  abandonment  and  dosura  of 
the  Gaillou  Island  Seaplane  Base  and 
the  subsequent  cancellation  of  the 
standard  instrument  approach 
procedure  (SLAP)  that  was  serving  the 
seaplane  base  have  made  this  revision 
necessary.  The  intended  effect  of  this 
revision  is  to  return  that  controlled 
airspace  no  longer  required  due  to  the 
abandonment  and  dosore  of  the 
seaplane  base  and  the  cancellation  of 
the  associated  SIAP. 

effective  date:  0901  U.t.c,  July  28, 1988. 
FOR  FUniNU  BIFOMIATION  CONTACT: 

bruce  C.  Beard,  Airspace  and 
Procedures  Bram:fa,  Air  TVaffic  Division, 
Southwest  Region,  Department  of 
Transportation,  Federal  Aviation 
Administi-ation.  Fort  Worth,  TX  76193- 
0530.  telephone  (817)  624^5561. 
SUPPLEMENTARV  MF0NMAT10N: 

Iflstory  I 

On  February  12, 1988,  die  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  revising  the  transition  area 
located  at  LeeviHe,  LA  (53  FR  6831). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  repuUished  in 
Handbook  7400.6D,  dated  January  1. 
1988. 

The  Role 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  will  revise 
the  transition  area  located  at  Leeville, 
LA.  The  abandonment  and  closing  of 
the  Gaillou  Island  Seaplane  Base  and 
the  subsequent  cancellation  of  the 
associated  SIAP  have  necessitated  this 
revision.  The  intended  effect  of  this 
revision  is  to  return  that  controlled 
airspace  no  longer  required  due  to  the 
abandoiunent  and  closure  of  the 
seaplane  base  and  the  cancellation  of 
tiie  associated  SIAP. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fi«quent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  therefore — (1)  is  not  a  "major 
rule"  under  Execotive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  tlie  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 

Adoption  of  the  Amendraent 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART71~[AMENDED] 

1.  The  authority  citation  Cor  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10654;  49  U.S.C  lOOfg) 
(Revised  Pub.  L  97-449,  January  12. 1983):  14 
CFR  11.08. 


§71.181    LA  wended] 

2.  Section  71.181  is  amended  as 
fi^ows: 

Laeville,LA    [RevisB^ 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  3.5  miles  each 
side  of  the  Leeville  VORTAC  (latitude 
29*10'30'  N.,  longitude  90*0614'  W.).  275* 
radial  extending  from  the  VORTAC  to  14 
miles  west  of  the  VORTAC 

Issued  in  Fort  Worth.  TX.  on  May  4. 1906. 
LanryLCtng, 

Manager,  Air  Traffic  Division,  Southwest 
Region. 

[FR  Doc  88-11198  Filed  5-18-88;  8:45  am] 

BtUMQ  COOE  4S1S-U-H 


14CFRPartn 

I  Alrapaee  DecfcaC  Na  87-ASW-aa] 

Revlalon  of  Tranaition  Area; 
Jackaonvflla,  TX 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Hnal  rule. 

StMHMNv:  This  amendment  will  revise 
the  transition  area  located  at 
Jacksonville,  TX.  A  review  of  the 
existing  transition  area  revealed  that  the 
northwest  arrival  extension  designed  for 
the  standard  instrument  approach 
procedure  (SIAP)  now  serving  the 
Cherokee  County  Airport  Jadcsonville. 
TX,  is  not  properly  aligned.  Tlie 
intended  effect  of  this  revision  is  to 
realign  the  northwest  arrival  extension 


of  the  existing  transition  area.  The 
airport  status  of  instrument  flight  rules 
(IFR)  will  remain  unchanged. 

effective  DATK  0901  U.ta.  July  2a  198& 


FOR  FUNTNCR  MFORMATION  CONTACT: 

Bruce  C.  Beard,  Airspace  and 
Procedures  Branch,  Air  Traffic  Division. 
Southwest  Region,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth.  TX  76193- 
0530,  telephone  (817)  624-5561. 

8UPPI.EMENTARV  INFOMtATION: 
History 

On  February  12, 1988,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  revising  the  transition  area 
located  at  Jacksonville,  TX  (53  FR  6832). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitiing  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  recehfed  Except  for  editorial 
changes,  this  amen^ent  is  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D.  dated  January  1. 
198& 

The  Ride 

This  amendment  to  Part  71  of  tlie 
Federal  Aviation  Regulations  will  revise 
the  transition  area  located  at 
Jacksonville,  TX.  A  review  of  the 
existing  transition  area  revealed  that  the 
current  northwest  arrival  extension  is 
not  properly  aligned  for  the  SIAP  now 
serving  the  Cherokee  County  Airport, 
Jacksonville,  TX.  thus  necessitating  this 
revision.  The  intended  effect  of  this 
revision  is  to  realign  the  northwest 
arrival  extension  of  the  existing 
transition  area.  There  will  be  no 
reduction  of  controlled  airspace  for 
aircraft  executing  the  SIAP  to  the 
airport.  The  status  of  the  airport  will 
remain  IFR. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
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substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 


J 


PART  71-{  AMENDED] 

t.  The  authority  citation  for  Part 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10654;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-44a  January  12, 1983];  14 
CFR  11.80. 

971.1S1    [Amwtded] 

2.  Section  71.181  is  amended  as 
follows: 

ladcaooville,  TX  ptsviied] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  Cherokee  County  Airport 
(latitude  31*52'09"  N.,  longitude  95'1302"  W.). 
and  within  4  miles  each  side  of  the  307*  I 
bearing  of  the  Cherokee  County  NDB       I 
(latitude  3T52'12'  N.,  longitude  95*23'55'  W.), 
extending  from  the  6.5-mile  radius  area  to  11 
miles  northwest  of  the  Cherokee  County 
Airport. 

Issued  in  Fort  Worth,  TX,  on  May  4.  lOSa 
Larry  LCraig, 

Manager,  Air  Traffic  Division.  Southwest 
Region.  | 

[FR  Doa  88-11199  Filed  5-18-88;  8:45  am) 

BttJJNQ  CODE  4*10-19-11 


14  CFR  Part  71 

(AirsfMC*  Docket  Na  87-ASW-53] 


Removal  of  Transition  Area;  KirbyvMe, 
TX,  and  Revision  of  Transition  Aref; 
Jasper,  TX 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


summary:  This  amendment  will  remove 
the  transition  area  located  at  KirbyvUle, 
TX,  and  will  revise  the  transition  area 
located  at  Jasper.  TX.  This  multiple 
action  is  necessary  dus  to  the  removal 
of  the  Boggy  Creek  and  Pine 
Nondirectional  Radio  Beacons  (NDB) 
and  the  subsequent  cancellation  of  the 
associated  standard  instrument        j 
approach  procedures  (SLAP)  to  the   ' 
IGrbyville  and  Jasper  County  Airports 
utilizing  these  two  NDB's.  The  intended 
effect  of  the  action  is  to  release  that 


controlled  airspace  no  longer  required 
due  to  the  cancellation  of  the  SIAP's. 
Coincident  with  this  action,  the  status  of 
the  Kirbyville  Airport  will  change  from 
instrument  flight  rules  (IFR)  to  visual 
flight  rules  (VTR). 

EFFECnVE  OATC  0901  U.t.&.  July  28, 198a 
FOfI  FURTHEII  INFORMATION  CONTACT! 
Bruce  C.  Beard,  Airspace  and 
Procedures  Branch,  Air  Traffic  Division, 
Southwest  Region,  Department  of 
Transportation,  Federal  Aviation 
Administratioa  Fort  Worth,  TX  76193- 
0530,  telephone  (817)  624-5561. 
supplementary  information: 

History 

On  February  24, 1988.  die  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  removing  the  transition  area 
located  at  Kirbyville.  TX,  and  revising 
the  transition  area  located  at  Jasper,  TX 
(53  FR  7376). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regidations  was  republished  in 
Handbook  7400.6D,  dated  January  1, 
1988. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  will 
remove  the  transition  area  located  at 
Kirbyville,  TX,  and  will  revise  the 
transition  area  located  at  Jasper,  TX. 
The  removal  of  the  Boggy  Creek  and 
Pine  NDB's  and  the  subsequent 
cancellation  of  the  SIAFs  serving  both 
the  Kirbyville  and  Jasper  County 
Airports  utilizing  these  NDB's  have 
necessitated  this  multiple  action.  The 
intended  effect  of  this  multiple  action  is 
to  return  that  controlled  airspace  no 
longer  required  due  to  the  cancellation 
of  the  SIAFs  and  provide  adequate 
controlled  airspace  for  aircraft 
executing  die  NDB  RWY 18  SL\P  to  die 
Jasper  County  Airport.  Coincident  with 
this  action,  the  status  of  the  Kirbyville 
Airport  will  chapge  from  IFR  to  VFR. 

lie  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  imder  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 
Adoption  of  the  Amendmeiit 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71-(AMEN0ED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1346(a),  1354(a),  1510; 
Executive  Order  10654:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983):  14 
CFR  11.69. 

§71.181    [Amencted] 

2.  Section  71.181  is  amended  as 
follows: 

Kifbyville,  TX  (Removed] 

3.  Section  71.181.  is  amended  as 
follows: 

Jasper,  TX  [Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-mile  radius 
of  the  Jasper  County  Airport  (latitude 
30*53'32"  N.,  Igngitude  94*02'03"  W.),  within 
3.5  miles  each  side  of  the  360*  l>earing  &Y>m 
the  Jasper  NDB  (latitude  30*57'16"  N., 
longitude  94°02'00"  W.),  extending  from  the  5- 
mile  radius  area  to  11.5  miles  north  of  the 
lasper  NDB. 

Issued  in  Fort  Worth.  TX,  on  May  4. 1968. 
Lairy  L.  Craig, 

Manager,  Air  Traffic  Division,  Southwest 
Region. 
(FR  Doa  88-11196  Filed  5-18-88:  8:45  am] 

MUMO  COOC  4t1»-1$-M 


14  CFR  Part  71 

[Airspaoe  Dodiet  No.  S7-ASW-54] 

Revision  of  Transition  Area: 
AHMiquerque,  NM 

AOINCy:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  will  revise 


the  txaasitioD  area  Located  at 
Albuquerque.  Nlil.  The  closure  of  the 
Alameda  Airport,  resulting  in  the 
cancellation  of  Uie  VORTAC-A 
standard  instrument  approach 
procedure  (SIAP)  to  the  Alameda 
Airport  and  tbe  development  ot  a  new 
ILS  RWY  22  SIAP  to  die  Double  Eagle 
Airport  have  made  this  revision 
necessary.  The  intended  effect  of  this 
revision  is  to  return  that  controlled 
airspace  no  longer  required  due  to  the 
cancellation  of  the  SLAP  serving  the 
Alameda  Airport  and  provide  adequate 
controlled  airspace  for  aircraft 
executing  the  new  SIAP  serving  the 
Double  Eagle  Airport.  Coincident  with 
this  action,  the  status  of  die  Alameda 
Airport  will  change  for  instrument  flight 
rules  (IFR)  to  visual  flight  rules  (VFR), 
and  the  status  of  the  Double  Eagle 
Airport  will  change  from  VFR  to  IFR. 

EFFECnvc  date;  0001  UTC  July  28»  1988. 

FOR  FURTHBI  MfORMATIOH  CONTACT 
Bruce  C  Beard.  Airspace  and 
Procednm  Branch.  Air  Traffic  Division, 
Southwest  R^ion,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth,  TX  70193- 
0530.  telephone  (817)  624-5561. 

SUPPLEMENTARY  INFORBUTION: 
History 

■  On  Febraary  24, 1968.  die  FAA 
proposed  to  amend  Part  71  of  die 
Federal  Aviation  Regofotions  (14  CFR 
Part  71)  by  revising  die  transition  area 
located  at  Alboquerqne.  NM  (S3  PR 
7375). 

Interested  persons  were  invited  to 
participate  in  this  mlemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amend^nent  is  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.0),  dated  January  1, 
198a 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  will  revise 
the  transition  area  located  at 
Albuquerque,  NM.  The  closure  of  the 
Alameda  Airport,  resulting  in  the 
cancellation  of  the  VORTAC-A  SIAP  to 
the  airport  and  the  opening  of  the 
Double  Eagle  Airport  with  the 
development  of  a  new  ILS  RWY  22  SIAP 
to  this  airport  have  necesaitated  this 
revision.  The  intended  effect  of  tins 
revision  is  to  return  that  controlled 
airspace  no  longer  required  doe  to  the 
cancellation  of  the  VORTAC-A  SIAP  to 


the  Alameda  Airport  and  provide 
adequate  cootn^led  airspace  for  aircraft 
executing  die  new  ILS  RWY  22  SIAP 
serving  the  Double  Eagle  Airport 
Coincident  with  this  action  is  the 
changing  of  the  status  of  the  Alameda 
Airport  from  IFR  to  VFR  and  die  Double 
Eagle  Airport  from  VFR  to  IFR. 

The  PAA  has  determined  that  thi% 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  mim'maL  Since  this  is  a 
routine  matter  that  will  oidy  affect  air 
trai^ic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  ot  S«b}ects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

AdeptioD  oC  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviation  Regulations  (14X3R  Part  71)  is 
amended  as  follows: 

PART  71— (AyENOEO) 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Aulbarily:  40  U.&a  134a(a).  1354(a).  1510; 
Executive  Order  10854: 4»  VSXl.  10e(g) 
(Revised  Pub.  1.  97-449.  January  12. 1983);  14 
CFR  11.60. 

S71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Albuquecque,  NM  fReviaad) 

That  airspace  extending  opward  from  700 
feet  above  the  surface  within  a  14-mile  radius 
of  the  Albuquerque  International  Airport 
(latitude  35TKT0"  N.,  longitude  108^'2r 
W.)  and  within  an  11.5-mile  radius  of  the 
Double  Eagle  Airport  (latitude  35*08'42''  N.. 
longitude  106*4741'  W.). 

Issued  in  Port  Worth.  TX,  on  May  4. 1968. 
Lairy  LCraig» 

Manager,  Air  Traffic  Division,  Southwest 

RegioD. 

[FR  Doc.  8S-11200  Filed  5-18-88: 8:45  am] 

MUMS  COOK  4*1»-1»4I 


OHtae  of  the  Secretary 

14  CFR  Parte  215, 2M,  and  388 

215-7;  29S-32;3S»-a6] 

Use  and  Ctiange  Of  Names  Of  Air 
Carriers,  Foreign  Air  Carriers,  and 
Commuter  Air  Carriers 

AQENCV:  Office  of  die  Secretary.  DOT. 
ACTION:  Fmal  rale. 

SUMMARY:  The  Department  of 
Tran^Mirtation  is  making  final  its 
proposal  in  Nolice  87-3  to  reissue  its 
rules  for  the  use  and  change  of  names 
by  airlines.  The  final  rule  replaces 
detailed  requirements  with  a  simple 
name  registoation  provision.  Airiines  are 
required  undo-  this  rule  to  notify  other 
airlines  with  similar  names.  The  rule 
encourages  carriers  to  resolve  potential 
problems  in  the  use  of  names  among 
themselves  without  unnecessary 
government  intervention  and  it 
decreases  the  filing  fee  for  changes  of 
name.  The  rule  will  now  apply  to 
commuter  air  carriers.  The  Department 
retains  its  authority  to  take  eniorcement 
action,  when  necessary,  against  unfair 
and  deceptive  practices  in  the  use  of 
names. 

EFFECUVE  DATE:  June  20, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Szrom.  Chief.  Air  Carrier 
Fitness  Division  (202-368-9721)  or 
Joseph  Brooks  (202-366-9349). 

SUPPLEMENTARY  INFORMATION:  On 

February  25. 1967.  the  Department 
issued  a  Notice  of  Proposed  Rulemaking 
(NPRM),  52  FR  5547.  in  which  we 
proposed  amending  Part  215  of  our 
regulations  (14  CFR  Part  215)  by  deleting 
those  portions  that  set  detailed  rules 
and  standards  for  applications  by 
carriers  to  diange  or  use  names 
different  from  those  on  their  operating 
authorizations.  Tbe  NPRM  proposed 
replacing  the  detailed  rules  with  a  less 
complex  and  burdensome  name 
registration  system. 

After  reviewing  the  comments 
received  in  response  to  our  NPRM,  we 
have  decided  to  make  final  our  proposal 
to  amend  Part  215,  with  one 
clarification.  This  approach  will  simplify 
and  focus  the  Department's  role  in 
determining  whether  the  prospective  use 
of  a  particular  name  may  cause 
significant  potential  for  or  actual  public 
confusion.  The  present  rule  gives  no 
encouragement  to  air  carriers  to  resolve 
potential  problems  among  themselves 
without  government  regulatory 
intervention  and  to  use  the  mechanisms 
already  available  to  them  to  register 
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names  and  trademarks.  We  also  believe 
that  portions  of  the  rule  are  duplicative 
and  unnecessary  and  do  not  properly 
reflect  the  spirit  of  deregulation.  The 
Department,  of  course,  retains  its  ability 
to  take  enforcement  action  where  there 
is  significant  potential  for  or  actual 
consumer  harm  in  the  use  of  an  air 
carrier  name. 

The  Department  received  four 
comments  to  the  NPRM.  Three  of  the 
conunenters  were  air  carriers  and  one 
was  an  association  of  commuter  air 
carriers.  Orion  Air  and  Tower  Air,  filing 
nearly  identical  comments,  believed  that 
the  proposed  rule  would  not  lessen  the 
regulatory  burden  on  either  the 
applicant  or  the  Department  because  of 
a  potential  increase  in  enforcement 
complaints,  and  that  the  planned  use  by 
a  new  applicant  of  a  name  similar  to  an 
existing  carrier  should  be  a  matter  of 
grave  concern  in  the  Department's 
ntness  determination.  Gulf  Air,  Inc.,  the 
other  air  carrier  commenter,  urged  the 
Department  to  reconsider  the  proposal 
to  alter  the  current  air  carrier  name 
change  regulations  because  many  air 
carriers  had  relied  on  the  present 
system,  and  did  not  register  their  names 
and  trademarks  with  the  Patent  and 
Trademark  Office.  If  the  Department 
adopted  its  proposed  rule.  Gulf  Air 
beheves  that  there  would  be  a  "mass 
scramble"  to  protect  names  and  to  use 
other  names,  causing  public  and  FAA 
confusion.  The  Regional  Airline 
Association  (RAA),  an  association  of 
commuter  air  carriers,  requested  that  the 
Department  exclude  commuter  air 
carriers  from  the  amendments  to  the  rule 
because  it  believes  that  the  new  rule 
will  increase  the  paperwork  for         I 
commuter  air  carriers. 

Contrary  to  the  views  of  Orion  Airl 
and  Tower  Air,  the  Department  is 
convinced  that  the  proposed 
amendments  to  Part  215  will  lessen  the 
regulatory  burden  on  both  the  industry 
and  the  Department.  Part  215  was 
adopted  in  1963,  during  a  period  of  strict 
economic  regulation  of  the  aviation 
industry.  Economic  regulation  of  the 
industry  has  now  been  substantially 
reduced,  and  air  carriers  have  operated 
in  a  deregulated,  pro-competitive 
environment  for  almost  10  years.  The 
propose  amendments  to  Part  215  reflect 
the  changes  that  have  occurred  in  the 
aviation  industry  concerning  this  issue 
since  deregulation.  Part  215  has 
functioned,  in  fact,  as  an  adjunct  to  the 
licensing  function,  not  as  a  surrogate  for 
enforcement  action,  as  Orion  and  Tower 
believe.  There  have  been  few 
enforcement  cases  involving  the  use  of 
similar  names.  In  fact  over  the  last  four 
years,  some  carriers  have  gone  to  court 


to  stop  such  practices.  Others,  however, 
have  tried  to  convert  hcensing 
proceedings  into  enforcement  cases  or 
to  use  those  proceedings  in  lieu  of 
lawsuits  in  the  civil  courts.  Our  revised 
rule  will  stop  this  use  of  an 
inapporpriate  forum.  With  respect  to 
Orion's  and  Tower's  concerns  about 
carrier  fltness,  we  will  continue  to 
review  an  applicant's  compliance 
disposition  in  establishing  whether  a 
carrier  is  fit  to  operate.  That  review, 
however,  will  not  be  a  substitute  for 
either  enforcement  action  or  court 
proceedings  where  such  action  would 
clearly  be  more  appropriate. 

On  the  other  hand,  the  Department 
agrees  with  Gulf  Air.  Inc's  comment 
that  air  carriers  have  built  up 
substantial  goodwill  in  their  names  and 
that  this  goodwill  is  a  valuable  business 
asset.  However,  the  Department  does 
not  support  the  position  that  it  is  our 
responsibility  to  protect  the  business 
assets  of  the  carriers  we  regulate.  We 
believe  that  Gulf  Air's  comment  is 
strong  support  for  our  decision  to  amend 
Part  215  as  we  have  proposed.  Air 
carriers  should  register  their  trade 
names  and  trademarks  under  the 
Lanham  Act  (14  U.S.C.  1050-1127)  for 
protection  of  that  asset.  The  Patent  and 
Trademark  Office  of  the  Department  of 
Commerce,  administers  the  Lanham  Act. 
which  protects  and  ensures  the  proper 
use  of  registered  trade  names  and 
trademarks.  If  carriers  register  their 
names  under  the-Lanham  Act.  we 
believe  that  they  will  have  much  greater 
protection  for  the  goodwill  encompassed 
in  their  names.  Some  carriers  have  done 
so  and  have  been  aggressive  in 
protecting  their  names  and  trademarks 
in  court. 

We  disagree  with  Gulf.  also,  about  the 
potential  for  confusion  after  this  rule  is 
adopted  while  air  carriers  move  to 
register  their  names.  If  actual  consumer 
harm  occurs  or  appears  significantly 
likely,  we  retain  our  authority  to 
institute  enforcement  action. 

The  RAA  asked  the  Department  to 
exclude  commuter  air  carriers  from  the 
proposed  amendments  to  Part  215. 
Although  Part  215  does  not  now  apply  to 
commuter  carriers,  the  same  name 
similarity  issues  arise  with  these 
carriers  as  with  carries  operating  large 
aircraft.  Under  the  final  rule,  the 
Department  will  treat  conmiuter  air 
carriers  the  same  as  other  air  carriers  in 
this  area.  We  believe  that  equaUty  of 
treatment  in  this  matter  is  necessary. 
The  only  additional  burden  that  the  rule 
imposes  on  commuters  is  that  they  will 
have  to  notify  any  other  air  carrier  of 
the  intention  to  use  a  name  similar  to 
that  carrier's.  In  the  long  run,  commuters 


should  be  benefitted  by  this  provision, 
which  should  assist  in  rest.  Iving  any 
disputes  before  a  commuter  makes  any 
large  investment  in  tnarketin^  a  in^W'  ' 
name.  The  committer  indust^  is  a"       • 
growing  and  important  segment  of  our 
air  transportation  systeih.  With'  i^spiect 
to  its  business  assets  and  potential 
consumer  harm  from  its  actions,  it 
should  be  treated  as  such. 

Finally,  in  the  NPRM  we  stated  that 
air  carriers  could  use  the  courts  to 
protect  their  names  and  trademarks.  We 
also  stated  that  enforcement  actions 
could  still  be  brought  by  the  Department 
under  section  411  of  the  Federal 
Aviation  Act  to  protect  the  public  from 
unfair  or  deceptive  practices  or  unfair 
methods  of  competition  in  air 
transportation  that  involved  similar 
carrier  names.  Most  of  the  commenters 
expressed  some  doubt  about  the 
Ukelihood  of  the  Department  bringing  a 
section  411  action  against  an  air  carrier 
in  such  circumstances.  In  that  regard. 
Gulf  Air  requested  that,  at  the  very 
least,  the  Department  should  forbid 
registrations  of  names  identical  to  those 
already  covered  under  existing 
certificates. 

The  Department  will  not  go  so  far  as 
to  forbid  registrations  of  names  identical 
to  those  already  issued.  In  fact,  this  is 
routinely  done  for  code-sharing  carriers. 
However,  we  will  state  that,  in  other 
cases,  a  carrier  who  uses  a  name  that  is 
identical  to  one  already  known  to  be  in 
use,  as  opposed  to  nearly  identical  or 
similar,  will  be  subjecting  itself  to  a 
possible  section  411  action  for  unfair  or 
deceptive  practices,  as  well,  as  of 
course,  to  potential  private  law  suits.  . 

The  Department  is  making  one 
clarification  to  the  proposed  rule.  In 
§  215.3,  we  have  added  a  sentence  to 
clarify  the  unchanging  requirement  that 
a  carrier  must  not  operate  using  a  name 
that  has  not  been  acknowledged  by  the 
Department  as  a  registered  name  on  the 
carrier's  operating  authority. 

For  the  reasons  stated  in  the  NPRM 
and  above,  we  are  thus  adopting  our 
proposed  rule  as  final. 

Executive  Order  12291,  Regulatory 
Flexibility  Act.  and  Paperwork 
Reduction  Act  of  1980 

This  action  has  been  reviewed  under 
Executive  Order  12291.  and  it  has  been 
determined  that  this  rule  is  not  a  major 
rule.  It  will  not  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more. 
There  will  be  no  increase  in  production 
costs  or  prices  for  consiiiiters,  individual 
industries.  Federal,  State  or  local 
govemmentSt  agencies,  er  geographic 
regions. 


Furthermore,  this  rule  will  not 
adversely  affect  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 
Accordingly,  a  regulatory  impact 
analysis  is  not  required. 

Also,  the  rule  is  not  significant  under 
the  Department's  Regulatory  Policies 
and  Procedures,  dated  February  26, 
1979.  It  involves  the  elimination  of 
unnecessary  procedural  requirements 
and  government  intervention.  The 
economic  impact  of  this  rule  has  been 
found  to  be  so  minimal  that  further 
evaluation  is  unnecessary.  The  rule 
reduces  administrative  burden  on  the 
applicants,  carriers,  and  the  Federal 
government. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
this  final  rule  has  no  federalism 
implication  that  warrants  the 
preparation  of  a  Federalism 
Assessment. 

I  certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  It 
will  have  no  impact  on  the  environment 
The  reporting  and  paperwork 
requirements  of  this  rule  subject  to  the 
Paperworic  Reduction  Act  h&ve  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  3024- 
006. 

List  of  Subjects 

14  cm  Part  215 

Air  Carriers,  Foreign  air  carriers. 
Trade  names. 

14  CFR  Part  298 

Air  taxis.  Alaska.  Antitrust,  Consumer 
protection.  Insurance,  Reporting  and 
recordkeeping  requirements. 

14  CFR  Part  389 

•  Archives  and  records. 
Accordingly,  the  Department  amends 
14  CFR  Parts  215,  298  and  389  as  follows: 

'  1.  Part  215  is  revised  to  read  as 
follows: 

PART  215-USE  AND  CHANGE  OF 
NAMES  OF  AIR  CARRIERS,  FOREIGN 
AIR  CARRIERS  AND  COMMITTER  AIR 
CARRIERS 

215.1  Applicability. 

215.2  Purpose. 

215.3  Use  of  name. 

215.4  Change  of  name  or  use  of  trade  name. 

215.5  Procedure  In  cases  of  similarity  of 
names. 

215.B    Acknowledgment  of  registration. 

Audioiity:  49  U.S.C.  I.Wl.  1324. 1371. 137Z. 
1381. 1386, 1387. 


921S.1 

This  part  applies  to  all  certified  air 
carriers,  conunuter  air  carriers,  and 
foreign  direct  air  carriers  and  to  initial 
or  amended  applications  for  authority, 
applications  for  certificate  or  permit 
transfers  or  reissuances,  and 
registration  of  business  names. 

§21U    Purpos*. 

This  part  sets  rules  under  which  direct 
air  carriers  may  use  the  names  in  their 
operating  authorizations  and  change 
those  names.  It  further  provides  for 
notification  to  air  carriers  that  may  be 
affected  by  the  use  by  other  air  carriers 
of  the  same  or  similar  names.  Its 
purpose  is  to  place  the  responsibilify  for 
resolving  private  disputes  about  the  use 
of  similar  names  with  the  air  carriers 
involved,  through  recourse  to  the  trade 
names  statutes  and  the  courts.  These 
rules  do  not  preclude  Department 
intervention  or  enforcement  action 
should  there  be  evidence  of  a  significant 
potential  for.  or  of  actual,  public 
confusion. 

S  215.3    UMofnam*. 

In  holding  out  to  the  public  and  in 
performing  air  transportation  services,  a 
direct  air  carrier  or  foreign  direct  air 
carrier  subject  to  this  part  shall  use  only 
the  .name  in  which  its  operating 
authorization  is  issued  or  frade  name  is 
registered,  and  shall  not  operate  or  hold 
out  to  the  public  in  a  name  not 
acknowledged  by  the  Department  to  be 
so  registered.  Except  as  provided  in 
SS  221.21U)  and  221.35(d]  of  this  chapter, 
minor  variations  in  the  use  of  this  name, 
including  abbreviations,  contractions, 
initial  letters,  or  other  variations  of  the 
name  that  are  identifiable  with  the 
authorized  name,  are  permitted.  Slogans 
and  service  marks  shall  not  be 
considered  names  for  the  purpose  of  this 
part,  and  their  use  is  not  restricted. 

S  215.4    Cttang*  of  name  or  UM  Of  trade 
nam*. 

(a)  Registrations.  Any  air  carrier 
subject  to  this  part  that  desires  to 
change  the  name  in  which  its  operating 
authorization  has  been  issued,  or  to  use 
a  trade  name,  or  to  obtain  initial 
operating  authority  must  register  the 
name  with  the  Department  The 
Department  will  construe  any 
application  for  initial,  reissued,  or 
transferred  authority,  a  well  as  any 
commuter  air  carrier  registration  or 
amendment  filed  under  Part  298,  as 
containing  a  "registration"  of  the 
intended  name.  A  separate  name 
registration  document  need  not  be  filed. 
A  carrier  registering  use  of  a  trade 
name,  without  seeking  reissuance  of  its 
underlying  certificate  or  foreign  air 
carrier  permit  or  exemption  authority, 
must  file  a  statement  that  complies  with 


S  S  302.3  and  302.4  of  this  chapter 
registering  its  intended  name  with  the 
Air  Carrier  Fitness  Division  if  it  is  a  U.S. 
certificated  or  commuter  carrier,  or 
within  the  Licensing  Division  if  it  is  a 
foreign  air  carrier. 

(b)  Montreal  Agreement.  Each 
registration  under  this  section  shall  be 
accompanied  by  three  copies  of  a 
counterpart  to  Uie  Montreal  Agreement 
(Agreement  18900)  (OST  Form  4523) 
signed  by  the  carrier  using  the  proposed 
name.  Upon  arrival  of  the  application, 
the  Department  will  place  a  copy  of  the 
signed  OST  form  4523  in  Docket  17325. 

(Reporting  and  recordkeeping  requirements  in 
paragraph  (b)  were  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  3024-0064.) 

§21U    Proccdur*  hi  case  Of  simHarity  of 


The  Department  will  compare  the 
proposed  name  in  any  registration  filed 
under  this  part  or  in  an  application  for 
new,  reissued,  or  transferred  authority 
with  a  list  of  names  used  by  existing 
certificated,  commuter  and  foreign  direct 
air  carriers.  The  Department  will  notify 
the  applicant  of  any  other  certificated, 
foreign  or  commuter  carriers  that  may 
have  an  identical  or  similar  name.  The 
registrant  must  then  notify  those  carriers 
of  its  registration.  The  notification  will 
identify  the  applicant  and  state  its 
proposed  name  or  the  name  requested, 
area  of  operation  or  proposed  area  of 
operation,  typ>e  of  business,  and  other 
pertinent  n>atters.  The  registrant  must 
then  file  a  certificate  of  service  of  the 
notification  withthe  Department. 

§  215.6    AcknowtedQiiMfit  of  registration. 

After  completion  of  the  filing  and 
notification  requirements  of  this  part, 
the  Department  may  acknowledge  the 
registration  by  notice  in  the  action 
granting  the  application  for  initial 
operating  authority,  transfer,  or 
reissuance  or  in  approving  the  commuter 
registration,  or  by  separate  notice  in  the 
case  of  use  of  a  trade  name.  Non-action 
under  this  provision  shall  not  be 
construed  as  an  adjudication  of  any 
rights  or  liabilities. 

PART  298— EXEMPTIONS  FOR  AIR 
TAXI  OPERATIONS 

2.  The  authority  citation  for  Part  298 
continues  to  read  as  follows: 

Authority:  Sees.  101(3).  204,  401.  404.  407. 
416. 418. 419.  Pub.  L  85-726.  ai  amended.  72 
Stat.  737.  743.  754.  760.  766,  771.  91  Stat.  1284. 
92  Stat.  1732:  49  U.S.C.  1301. 1324. 1371. 1374. 
1377, 1386. 138a  1389. 

3.  Section  298.36  is  amended  by 
revising  paragraph  (a)  as  follows: 

BEST  COPY  AVAILABLE 
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§296.36    UmHationonuMOfbtMhMM 


(a)  An  Air  taxi  t^ierator  in  holding  out 
to  the  pubUc  and  in  perfonning  its 
services  in  air  tranaportabon  shall  do  so 
only  in  the  name  or  names  in  which  its 
air  carrier  operating  certificate  is  issued 
pursuant  to  section  604  of  the  Act  by  the 
Federal  Aviation  Administration,  and  in 
which  it  is  registered  with  the 
Department  under  this  part 
***** 

PART  389-fEES  AND  CHARGES  FOR 
SPECIAL  SERVICES 

4.  The  authority  citation  for  Part  389 
continues  to  read  as  follows: 

Authority:  Sec*.  204. 1BQ2.  Pub.  L  85-726. 
as  amended.  72  Stat  743.  797: 49  U.S.C.  1324, 
1502.  Act  of  August  31. 1951,  ch.  37a  85  SUt. 
268: 31  U.S.C.  483a. 

5.  Section  389.25  is  amended  by 
revising  the  following  fees: 

$366.25    Schedule  of  procMsing  ftssL 

Code 


Maistate  and  CVerseM  Urn  TriniporMian 
*  •  •  •  • 

8  Oianga  o<  Name  (legietration  o( 
Irad*  name  or  reissuance  of  certift- 
eaie) 


56 


Foreign  Air  Tian^xxlaiian  (USl  «id  - 
Caniers) 


19    Change    o(    Name    (registralion    of 
ftda  name  or  reoauarve  of  ceriM- 


56 


Isaued  this  18th  day  of  May  1968.  at 
Washington.  DC 
pm  Burnley. 
Secretary  of  Transportation. 
[FR  Doc.  88-11212  Filed  5-18-88: 8^«S  aid 


DEPARTHENT  OF  COMMERCE 
International  Trade  AdrnMstratfon 

DEPARTMENT  OF  TME  INTERIOR 

Office  of  Territorial  and  International 
Affairs 

15  CFR  Part  303 
[Doctot  No.  66103-6095] 

Limit  on  Duty-Free  Insular  Watches  in 
Calender  Year  1988 

agencies:  Import  Administration, 
International  Trade  Administiatiori, 


Commerce:  Office  of  Territorial  and 
Intemati(»ial  Afiairs,  Interior. 
action:  Final  rule. 


;  Pursuant  to  Pub.  L.  97-446, 
the  Departments  of  the  Interior  and 
Commerce  (the  Departments)  share 
re8f>onsibility  for  establishing  a  limit  on 
the  quantity  of  watches  and  watch 
movements  which  may  be  entered  free 
of  duty  during  each  calendar  year.  The 
law  also  requires  the  Departments  to 
establish  the  shares  of  this  limited 
quantity  which  may  be  entered  from  the 
three  insular  possessions  of  the  U.S.  and 
the  Northern  Mariana  Islands  (NMI). 
This  action  establishes  the  total  quantity 
of  duty-free  insular  watches  and  watch 
movements  for  1988  at  6.700.000  units 
and  divides  this  amount  among  the  three 
insular  possessions  of  the  United  States 
and  the  NMI.  We  have  done  this  by 
amending  15  CFR  303.14(e).  which  now 
permits  a  total  of  6.000.000  units 
distributed  among  the  three  insular 
possessions  and  the  NMI. 
EFFECTIVE  date:  May  19, 1988. 
FOR  FURTHEII  INFORMATION  CONTACT: 
Faye  Robinson,  (202)  377-1660. 
SUPPLEMENTARY  INFORMATION:  We 

published  these  revisions  in  proposed 
form  on  April  25, 1988  (53  FR  13414)  and 
invited  comments.  We  received  one  late 
comment  concurring  with  the  proposed 
changes. 

Accordingly,  the  Departments  are 
establishing  for  calendar  year  1988  a 
total  quantity  and  respective  territorial 
shares  as  shown  in  the  following  table: 


Virgin  Islands : 

Guam„ __     i 

American  Samoa 

Norttwn  Mariana  Islands 

4.700.000 

1.000.000 

500,000 

500,000 

Total 

6,700,000 

We  find  that  it  is  in  the  pubUc  interest 
to  make  this  rule  effective  immediately 
for  the  following  reasons:  (1)  The 
existing  amount  of  the  duty-exemption 
for  the  Virgin  Islands  is  4,000,000  units. 
(2)  The  total  allocations  to  be  made  to 
existing  finns  under  this  rule  exceed 
4,000,000  units.  Thus,  this  rule  relieves  a 
restriction  and  is  exempt  from  the 
delayed  effectiveness  requirement  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(d)(1). 

Classification 

Executive  Order  12291 
In  accordance  with  Executive  Order 


12291  (46  FR  13193.  Fefamary  19, 1981). 
the  Departments  of  Cammotx  and  the 
Interior  have  detennined  that  this  rule 
does  not  ooostitute  a  "majorrale''  as 
defined  by  section  1(b)  of  the  Order.  It  ia 
not  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy    ' 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  '  ' 

Therefore,  preparation  of  a  Regulatoiy 
Impact  Analysis  is  not  required. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review,  as  required  by  Executive  Order. 
12291. 

This  final  rule  does  not  contain 
poUcies  with  Federalism  implications  ' 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  Executive 
Order  12612. 

Regulatory  Flexibility  Act 

In  accordance  witii  the  Regulatory 
Flexibihty  Act,  5  U.S.C  601  et  seq..  the 
General  Counsel  of  the  Department  of 
Conunerce  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Fewer  than  ten  entities  are 
directiy  affected  by  this  action.  The 
tommercial  benefits  of  the  program 
governed  by  these  regulations,  for 
entities  both  directiy  and  indirectiy 
affected,  are  less  than  $10  million  per 
year. 

Paperwork  Reduction  Act.  This  rule 
does  not  contain  information  collection 
requirements  subject  to  the  Paperwork 
Reduction  Act  of  1980, 44  U.S.C.  3501  et 
seq. 

List  of  SulHects  ia  15  CFR  Part  303 

Imports,  Customs  duties  and 
inspection.  Watches  and  jewelry. 
Marketing  quotas.  Administrative 
practice  and  procedure,  Reporting  and 
recordkeeping  requirements,  American    . 
Samoa,  Guam,  Virgin  Islands,  Northern 
Mariana  Islands. 

For  reasons  set  forth  above,  we 
amend  15  CFR  Part  303  as  follows: 
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PART  303-{AMENDED] 

1.  The  authority  citation  for  Part  303 
continues  to  read  as  follows: 

Authority:  Pub.  L  97-448,  96  Stat.  2329.  2331 
(19  U.S.C.  1202  note):  Pub.  L  94-241, 90  Stat. 
283  (48  U.S.C.  1681.  note). 

2.  Section  303.14  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

9303.14    Allocation  factors  and 
miscellaneous  provisions. 

(e)  Territorial  shares.  The  shares  of 
the  total  duty  exemption  are  4,700,000 
for  tiie  Virgin  Islands,  1,000,000  for 
Guam,  500,000  for  American  Samoa,  and 
500,000  for  the  Nortiiem  Mariana 
Islands. 
Joseph  A  Spetrini. 

Deputy  to  the  Deputy  Assistant  Secretary  for 
Import  Administration. 

MaikHayward. 

Deputy  Assistant  Secretary  for  Territoriai 

and  International  Affairs. 

[FR  Doc.  88-11276  Filed  5-18-88: 8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  177 
(Docfcel  Na  66F-0419]        ! 
Indirect  Food  Addittvee;  Polymere 

AOENCv:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  Uje 
food  additive  regulations  to  provide  for 
the  safe  use  of  an  ultrafiltration 
membrane  consisting  of  a  sintered 
carbon  support  that  is  coated  with 
zirconium  oxide  containing  up  to  12 
percent  yttrium  oxide.  TTiis  action 
responds  to  a  petition  filed  by  Societe 
De  Fabrication  D'Elements  Catalytiques. 
DATES:  Effective  May  19, 1988; 
objections  by  June  20, 1988. 
ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62, 5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  J.  Machuga.  Food  and  Drug 

Administration,  Qsnter  for  Food  Safety 

and  Applied  Nutiition  (HFF-335),  200  C 

St.  SW.,  Washington.  DC  20204.  202- 

472^5690. 

SMPPLEMENTARV  INFORMATION:  In  a 

notice  published  in  the  Fedmal  Register 


of  November  21, 1986  (51  FR  42140).  FDA 
announced  that  a  petition  (FAP  6B3950) 
had  been  filed  by  Societe  De  Fabrication 
D'Elements  Catalytiques.  Boite  Postale 
No.  201,  84500,  Bollene.  France, 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  zirconium  oxide  with 
yttrium  oxide  supported  by  amorphous 
carbon  as  an  ultrafiltration  membrane 
for  use  in  food  processing. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed 
food  additive  use  is  safe,  and  that 
S  177.2910  (21  CFR  177.2910)  should  be 
amended  as  set  forth  below.  The  agency 
is  making  certain  editorial  changes  in 
the  regulation  to  reflect  the  Usting  of  this 
type  of  ultrafiltration  membrane. 

In  accordance  with  8  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  reUed  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
infonnation  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h),  tiie 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  June  20, 1988,  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  wtdch  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 


analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives.  Food  packaging. 

Therefore  under  the  Federal  Food. 
Drug  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director  of  the  Center  for  Food 
Safety  and  Applied  Nutiition.  Part  177  is 
amended  as  follows: 

PART  177-INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
Part  177  continues  to  read  as  follows: 

Authority:  Sees.  201(s),  409, 72  SUt  1784- 
1788  as  amended  (21  U.S.C.  321(s).  348):  21 
CFR  5.10  and  5.61. 

2.  Section  177.2910  is  amended  by 
revising  the  text  of  the  introductory 
paragraph,  by  redesignating  paragraph 
(a)  as  (a)(1)  and  revising  it,  and  by  ' 
adding  new  paragraph  (a)(2)  to  read  as 
follows: 

9  177.2910    Ultra-filtration  membfsnes. 

Ultra-filtration  membranes  identified 
in  paragraphs  (a)(1)  and  (a)(2)  of  this 
section  may  be  safely  used  in  the 
processing  of  food,  under  the  following 
prescribed  conditions: 

(a)(1)  Ultra-filtration  membranes  that 
consist  of  paper  impregnated  with  cured 
phenol-formaldehyde  resin,  which  is 
used  as  a  support  and  is  coated  with  a 
vinyl  chloride-acrylonitrile  copolymer. 

(2)  Ultra-filtration  membranes  that 
consist  of  a  sintered  carbon  support  that 
is  coated  with  zirconitmi  oxide  (CAS 
Reg.  No.  1314-23-4)  containing  up  to  12 
percent  yttrium  oxide  (CAS  Reg.  No. 
1314-36-«). 

Dated:  May  8. 1988. 
Richard ).  Rook. 

Acting  Director,  Center  for  Food  Safety  and 

Applied  Nutrition. 

(FR  Doc  88-11190  Filed  5-18-88: 8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 
[TJX  9203] 

Income  Tax;  Taxable  Years  Beginning 
After  December  31. 1953;  Registration 
Requirements  WHh  Respect  to  Certain 
Debt  Obligations;  Sanctions  on  Issuers 
of  Registration-Required  Obligations 
Not  in  Registered  Form 

AOENCV:  Internal  Itevenue  Service. 

Treasury. 

action:  Final  regulations. 


:  This  document  contains  final 
regulations  relating  to  registration 
requirements  with  respect  to  certain 
debt  obligations  and  sanctions  onj 
issuers  ofregistration  required 
obligations  not  in  registered  form.  These 
regulations  afTect  issuers  of  obligations 
held  by  foreign  persons  and  issuers  of 
certain  other  obligations.  These  final 
regulations  provide  the  pubUc  with 
guidance  necessary  to  coni|riy  with  the 
Tax  Equity  and  Hscal  Responsibility 
Act  of  1982. 

DATe  The  regulations  under  i  1.163- 
5(cH2Ki)  genoally  a^ply  to  oblations 
issued  after  December  31, 1982.  The 
regulations  under  S  1.163-5(c)(2)(i](B) 
(foreign  targeting  rules)  generally  apply 
to  obligations  issued  after  June  20, 198a 
The  change  in  1 1.163.5(c)(3)  to  the 
effective  date  of  i  1.163-5r(cK3)  appties 
with  respect  to  an  obtigation  issued 
after  December  31. 1962  and  on  or 
before  January  20, 1967. 

FOR  RNITNCII  MFORMATION  CONTACT: 

Carl  M.  Cooper  of  the  Office  of 
Associate  Chief  Counsel  (International], 
within  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service,  1111 
Constitution  Avenue.  NW..  Washington, 
DC  20224  (attention:  CCUtT)  or 
telephone  202-566-3368  (not  a  toll-free 
call). 

aUPPLEMINTAIIV  mpormution:       ^ 

Background 

Section  1.163-6  was  issued  as  TS. 
8110  and  was  published  in  the  Federal 
Ragistar  at  51  FR  45453  on  Decembw  19, 
198a  Section  1.163-5(c)(2)(i)  provides, 
among  other  things,  that  an  exchange  of 
one  obligation  for  another  is  considered 
an  original  issuance  if  and  only  if  the 
exchange  constitutes  a  disposition  of 
property  for  purposes  of  section  1001  of 
the  Code.  Generally,  the  asstunption  of 
an  outstanding  obl^ation  by  a  new 
obligor  constitutes  a  disposition  of 
property  for  purposes  of  section  HXn  of 
the  Code,  because  a  change  in  obligor  is 
a  change  in  a  material  term  of  the 
obligation.  Thus,  the  assumption  of  an 


obligation  would  be  considered  an 
original  issuance  under  §  1.163.5(c)(2)(i) 
of  the  regulations.  It  has  been  suggested 
that  compliance  with  the  requirements 
of  S  1.163-6(c)(2)(i)  imposes  a  difficult 
burden  upon  the  assumption  of  an 
obligation  which  was  previously  in 
compUance  with  those  requirements  if 
the  assumption  involves  a  change  in 
obligor  alone  with  no  other  changes  in 
the  terms  of  the  obligation. 

In  the  preamble  to  the  final 
regulations  under  9  1.163-5(c),  the 
Treasury  Department  stated  that  it  does 
not  have  the  authority  to  permit  the 
offer,  sale,  or  deUvery  of  bearer 
obligations  inside  the  United  States  in 
connection  with  their  original  issuance. 
Accordingly,  the  regulations  should 
have  required  that  a  bearer  obligation 
be  delivered  outside  the  United  States  in 
order  for  the  issuer  of  the  obligation  to 
meet  the  test  of  arrangements 
reasonably  designed  to  ensure  sale  only 
to  persons  who  are  not  United  States 
persons.  The  requirement  of  delivery 
outside  the  United  States  was  not, 
however,  included  in  the  text  of  S  1-163- 
5(c)(2)(i)(B). 

Section  1.163-5(c)(3)  requires  a 
certification  under  S  5Jf.l63- 
l(c)(2)(i)(B)(4}  if  the  taxpayer  chooses  to 
apply  die  rules  of  1 1.163-6(c)  with 
respect  to  an  obligation  issued  after 
January  31. 1962  and  on  or  before 
January  2a  1967.  The  reference  to 
S  5f.l63-l(cK2KiHBM4)  ia  incorrect.  The 
correct  citation  is  i  1.163- 
5T(c){2Ki)(BM4). 

Explanatkm  of  Provkfaaa 

Section  l.ie3-5(c)(2)(i)  of  these 
regtilations  provides  an  exception  from 
the  general  rule  diat  an  exchange  of  one 
obligation  for  another  is  considered  an 
original  issuance  if  and  only  if  the 
exchange  constitutes  a  disposition  of 
property  for  purposes  of  section  1001  of 
the  Code.  Under  this  exception,  a  change 
in  obligdr  alone,  provided  that  there  are 
no  changes  in  the  terms  of  the  obligation. 
will  not  be  considered  a  new  issuance. 
Accordingly,  in  such  a  case  an  obligation 
which  previously  met  the  requirements 
of  §l.l63-5(c)(2)(i)  before  such  a  change 
in  obligor,  would  not  have  to  requalify 
under  §  1.163-5(c)(2Xi)  after  such  a 
change  in  obligor. 

Section  1.163-5(cK2)(i)(B)  provides 
that  a  bearer  obbgation  can  be  delivered 
only  outside  die  United  States  under  the 
second  test  of  arrangements  reasonably 
designed  to  ensure  sale  (or  resale  in 
connection  with  the  (wiginal  issue)  only 
to  a  person  «dio  is  not  a  United  States 
person.  The  second  test  of  arrangements 
reasonably  designed  applied  to  an 
obligation  that  is  registered  under  the 


Securities  Act  of  1933,  that  is  exempt 
from  registration  under  section  3  or  4  of 
such  Act,  or  that  is  not  a  security. 

Section  1.163-5(c)(3)  of  Uiese 
regulations  requires  a  certification  under 
S  1.163-5T(c)(2)(j)(B)(4)  raUier  Uian 
5  5f.l63-5(c)(2)(i)(B)(4),  an  incorrect 
citation. 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
temporary  ruleis  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  regulatory  impact  analysis 
therefore  is  not  required.  The  Internal 
Revenue  Service  has  concluded  that 
these  regulations  are  interpretative  and 
that  the  notice  and  pubUc  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  diese  regulations 
are  not  regulations  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6). 

Drafting  lofonnatioo 

The  principal  author  of  these  final 
regulations  is  Carl  M.  Cooper  of  the 
Office  of  Associate  Chief  Counsel 
(International),  within  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  paticipated  in 
developing  the  regulations,  both  on 
matters  of  substance  and  style. 

List  of  Subjects  hi  26  CFR  1.61-1  dueugh 
1.281-4 

Income  taxes.  Taxable  income. 
Deductions,  Exemptions. 

Adoption  of  Amendments  to  the 
Regulations 

The  following  amendments  to  26  CFR 
Part  1  are  hereby  adopted: 

PART  1-4AMENDED] 

Paragraph  1.  The  authority  for  part  1 
continues  to  read  in  part: 

Autliority:  26  U.S.C  780S.  *  *  * 

Sl-ies-S   (Amended) 

Par.  2.  Section  1.163-5(c)(2)(i) 
introductory  text  is  amended  by  adding 
a  new  sentence  immediately  following 
the  second  sentence  thereof,  to  read  as 
follows: 

*  *  *  However,  an  exchange  of  one 
obligation  for  another  will  not  be 
considered  a  new  issuance  if  the 
obUgation  received  is  identical  in  all 
respects  to  the  obligation  surrendered  in 
exdiange  therefor,  except  diat  the 
obligor  of  the  obfigation  received  need 
not  be  the  same  obligor  as  tilie  obKgor  of 
the  obligation  surrendered.  *  *  * 


Par.  S.  Section  1.163-5(c)(2J(i)(B)«)  is 
amended  by  revising  the  first  sentence 
thereof  to  read  as  follows: 

*  *  *  In  coBoection  with  the  original 
issuance  of  the  obUgation  in  bearer  form 
it  is  deUvered  in  definitive  form  (or 
issued,  if  the  obligation  is  not  in 
definitive  fot  a)  to  the  person  entiUed  to 
physical  delivery  thereof  only  outside 
the  United  States  and  its  possessions 
and  only  upon  presentation  of  a 
certificate  signed  by  such  person  to  the 
issuer,  underwriter,  or  member  of  the 
sefling  group,  which  certificate  states 
that  the  obligation  is  not  being  acquired 
by  or  on  behalf  of  a  United  States 
person,  or  for  offer  to  resell  or  for  resale 
to  a  United  States  person  or  any  person 
hiside  die  United  States,  or,  if  a 
beneficial  interest  in  the  obligation  is 
being  acquired  by  a  United  States 
person,  that  such  person  is  a  financial 
institution  as  defined  in 
i  1.16S.12(c)(lKv)  or  is  acquiring  duough 
a  financial  instifaitioD  and  diat  the 
obligation  is  held  by  a  financial 
institution  that  has  agreed  to  comply 
with  the  requirements  of  section 
165a)(3)  (A),  (B).  or  (C)  and  die 
regulations  thereunder  and  that  is  not 
purchasing  for  offer  to  resell  or  for 
resale  ntside  die  United  States.  *  '  • 

Par.  4.  Section  1.163-S(c)(3)  is 
amended  by  deleting  "5f.l83- 
l(cK2)(i)tB)(4)"  and  inserting  hi  heu 
diereof  **l.ieS-5T(c)(2)(B)(4)". 
Lawrancs  B.  Gibb*. 
Commissioner  of  Interoai  Revenue. 

Approved:  April  22. 1981. 
O.  DooaliboB  Ghapotoa, 
Assistant  Secretary  of  the  Treasury. 
(FR  Doc  88-11257  Tiled  5-18-88:  8:45  am] 
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26  CFR  Parts  land  35a 
(t.D.  8202] 

Income  Taxes;  Temporary 
Employment  Tax  Regulations  tinder 
the  Interest  and  Dividend  Tax 
Compliance  Act  of  1983;  Registration 
Requirements  WKh  Respect  to  Certain 
Debt  Obligations;  SancOona  onlsauwv 
of  Regietration-Required  ObflgaUona 
Not  In  Registered  Form 


v:  Internal  Revenue  Service. 
Treasury. 

action:  Temporary  regulations  and 
amended  temporary  regulations. 

•OMaunv:  This  document  contains 
temporary  regulations  and  amendments 
to  temporary  regulations  relating  to 
registration  requirements  with  respect  to 
certain  debt  obligations,  and  sanctions 


on  issuers  of  registration-required 
obligations  not  in  registered  form.  TTiese 
regulations  affect  issuers  of  obligations 
held  by  forei^  persons  and  issuers  of 
certain  other  obligations.  These 
temporary  regulations  provide  the  public 
with  guidance  necessary  to  comply  with 
the  Tax  Equity  and  Fiscal  Responsibility 
Act  of  1982  and  tiie  Tax  Reform  Act  of 
1984.  The  text  of  these  regulations  also 
serves  as  the  text  for  a  notice  of 
proposed  rulemaking  published  in  this 
issue  of  die  Fadetal  Register. 

datc:  The  temporary  regulations  under 
S  1.163-5T(d)  (pass-through  certificates) 
generally  apply  to  obligations  issued 
after  December  31, 1982.  The  temporary 
regulations  under  §  3Sa.9999-5(f]  are 
deleted  effective  January  21, 1987. 

FOn  niRTHBI  mPOMIATION  CONTACT 

Cari  M.  Cooper  of  die  Office  of 
Associate  Chief  Counsel  (bitemational), 
writhin  die  Office  of  Chief  Counsel. 
Internal  Revenue  Service.  1111 
Constitiition  Avenue.  NW..  Washuigton. 
DC  20224  (Attention:  CC:LR:T)  or 
telephone  202-566-3388  (not  a  tcril-firee 
call). 

SUPPLEMENTARY  MFOIIMATION: . 

Background 

Section  1.163-5T(d)  provides 
temporary  regulations  addressing  die 
application  of  the  term  "registration- 
required  obligations"  to  to  pass-timragh 
certificates,  such  as  mortgage  pass- 
through  certificates,  and  the  application 
of  the  sanctions  on  issuers  of 
"registration-required  obligations"  not  hi 
registered  form  to  the  issuers  of  such 
certificates.  These  temporary 
regulations  were  originally  published  hi 
die  Federal  Register  as  TX).  8046  at  50 
FR  33522  on  August  20, 1985  and  were 
the  subject  of  a  notice  of  proposed 
rulemaidng  published  hi  die  Federel 
Register  at  50  FR  33552.  Section  1.163-5T 
in  its  entirety  was  removed  by  T.D.  8110, 
which  was  published  hi  the  Federal 
Register  at  51  FR  45453  on  December  19, 
1986.  However,  it  was  not  intended  that 
9  1.163-5T(d)  should  be  removed. 

Paragraph  (f)  of  S  35a.9999-5 
consisting  of  Q&A  23  Uirouj^  27 
provides  rules  concerning  the  exclusion 
from  portfolio  interest  of  interest 
received  by  related  parties.  These 
temporary  regulations  were  published  in 
the  Federal  Register  as  T.D.  8111  on 
December  19, 1986  at  51  FR  45484.  In 
Notice  87-24, 1987-9  LR.B.  9,  die  faitemal 
Revenue  Service  stated  that  pragraph  (f) 
of  S  35a.9999-5  of  the  temporary  income 
tax  regulations  would  be  suspended 
retroactive  to  January  21, 1987,  the  date 
that  the  paragraph  became  affective. 


Explanation  of  Proviafams 

Section  1.163-5T(d)  of  these 
temporary  regulations  republishes  the 
text  of  former  fi  1.183-5T(d)  (1)  through 
(6)  unchanged  hum  the  text  as  it  was 
originally  published  (except  for  cross- 
references)  in  the  Federal  Register  at  50 
FR  33522  on  August  2a  1985.  These 
temporary  regulations  provide  that  a 
pass-through  or  participation  certificate 
evidencing  an  interest  in  a  pool  of 
mortgage  loans  which  under  Subpart  B 
of  Subchapter  J  of  the  Code  is  treated  as 
a  trust  of  which  the  grantor  is  the  owner 
(or  similar  evidence  of  interest  in  a 
similar  pooled  fund  or  pool  trust  treated 
as  a  grantor  trust)  ("passs-through 
certificate")  is  "considered  to  be  a 
"registration-required  obligation"  if  the 
pass-through  certificate  is  described  in 
section  163  (fM2)(A),  %vithout  regard  to 
whedier  any  obligation  held  by  the  fund 
or  trust  to  which  it  relates  is  described 
ui  section  ie3(f)(2)(A).  Also,  a  pass- 
through  certificate  is  considered  to 
satisfy  the  requirements  of  section 
163(f)(2)(B)  if  it  satisfies  the 
requirements  of  section  l63(n(2)(B) 
widiout  regard  to  the  status  of  die 
underlying  obligations.  Mortgage  pass- 
through  certificates  are  therefore 
obligations  to  which  section  163(f)(2)  (A) 
or  (B)  may  apply. 

These  temporary  regulations  do  not 
affect  the  detennination  of  ¥diether 
bearer  obligatioas  that  are  issued  or 
guaranteed  by  the  United  States 
Government  or  backed  by  United  States 
Government  securities  comply  with  the 
requirements  of  section  163(f)(2KB)  and 
the  regulations  thereunder. 

Section  35a.9999-6(f)  applied 
generally  to  interest  paid  on  obligations 
issued  after  January  20, 1987.  Section 
35a.9999-5(f)  is  deleted  from  tiie 
temporary  regulations  effective  January 
21, 1987  and,  accordingly,  section 
35a.9999-^(f)  does  not  apply  to  interest 
paid  on  obligations  issued  after  January 
20,1987. 

Regulatory  Flexibifity  Act  and  Executive 
Order  12291 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
temporary  rule  is  not  a  major  rule  as 
defined  in  Executive  order  12291  and 
that  a  regulatory  impact  analysis 
therefore  is  not  required.  The  Internal 
Revenue  Service  has  concluded  that  the 
regulations  adopted  hereby  are 
interpretative  and  that  the  notice  and 
public  procedure  requirements  of  5 
U.SC  553  do  not  apply.  Aocordingly. 
these  regulations  are  not  regulations 
subject  to  the  Regulatory  Flexibility  Act 
(SU.&Cchapterd). 
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Drafting  InfonnatioD 

The  principal  author  of  these 
temporary  regulations  is  Carl  M.  Cooper 
of  the  Office  of  Associate  Chief  Counsel 
(International),  within  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations,  boUi  on 
matters  of  substance  and  style. 

List  of  Subjects 

26  CFR  1.61-1  through  1.281-4 

Income  taxes.  Taxable  income. 
Deductions,  Exemptions. 

26  CFR  35a 

Income  taxes. 

Adoption  of  Amendments  to  the 
Regulations 

The  following  amendments  to  26  CFR 
Part  1  are  hereby  adopted: 

PART  1— {AMENDED] 

Paragraph  1.  The  authority  for  Part  1 
continues  to  read  in  part: 

Authority:  28  U.S.C.  7805.  *  *  * 

Par.  2.  Section  1.163-5T  is  added  after 
9  1.163-5. 
The  added  section  reads  as  follows: 

$1.163-5T   Dmial  of  hitorMt  deduction 


December  31. 1M2,  unleas  Issued  In 
registered  form  (temporary). 

(aHc)  [Reserved] 

(d)  Pass-through  certificates.  (1)  A 
pass-through  or  participation  certificate 
evidencing  an  interest  in  a  pool  of 
mortgage  loans  which  under  Subpart  E 
of  Subchapter  I  of  the  Code  is  treated  as 
a  trust  of  which  the  grantor  is  the  owner 
(or  similar  evidence  of  interest  in  a 
similar  pooled  fund  or  pooled  trust 
treated  as  a  grantor  trust)  ("pass- 
through  certiHcate")  is  considered  to  be 
a  "registration-required  obligation" 
under  section  163(f)(2)(A)  and  S  1.163- 
5(c)  if  the  pass-through  certificate  is 
described  in  section  163(f)(2)(A)  and 
S  1.163-5(c)  without  regard  to  whether 
any  obligation  held  by  the  fund  or  trust 
to  which  the  pass-through  certificate 
relates  is  described  in  section 
163(f)(2)(A)  and  9  1.16a-5(c).  A  pass- 
through  certiflcate  is  considered  to  be 
described  in  section  163(f)(2)(B)  and 
9 1.163-5(c)  if  the  pass-through 
certificate  is  described  in  section 
163(f)(2)(B)  and  9  1.163-5(c)  without 
regard  to  whether  any  obligation  held  by 
the  fund  or  trust  to  which  the  pass- 
through  certificate  relates  is  described 
in  section  163(f)(2)(B)  and  9  1.163-5(c). 


(2)  An  obligation  held  by  a  fund  or 
trust  in  which  ownership  interests  are 
represented  by  pass-through  certificates 
is  considered  to  be  in  registered  form 
under  section  14g(a)  and  the  regulations 
thereunder  or  to  be  described  in  section 
163(f)(2)  (A)  or  (B).  if  the  obligation  held 
by  the  fund  or  trust  is  in  registered  form 
under  section  149(a)  and  the  regulations 
thereunder  or  is  described  in  section 
163(f)(2)  (A)  or  (B),  respectively,  without 
regard  to  whether  the  pass-through 
certificates  are  so  considered. 

(3)  For  purposes  of  section  4701,  a 
pass-through  certificate  is  considered  to 
be  issued  solely  by  the  recipient  of  the 
proceeds  from  the  issuance  of  the  pass- 
through  certificate  (hereinafter  the 
"sponsor").  The  sponsor  is  therefore 
liable  for  any  excise  tax  under  section 
4701  that  may  be  im^sed  with 
reference  to  the  principal  amount  of  the 
pass-through  certificate. 

(4)  in  order  to  implement  the  purpose 
of  section  163.  9 1.163-5(c)  and  this 
section,  the  Commissioner  may 
characterize  a  certificate  or  other 
evidence  of  interest  in  a  fund  ox  trust 
which  under  Subpart  E  of  Subchapter ) 
of  the  Code  is  treated  ara  trust  of  which 
the  grantor  is  the  owner  and  any 
obligation  held  by  such  fund  or  trust  in 
accordance  with  the  substance  of  the 
arrangement  they  represent  and  may 
impose  the  penalties  provided  under 
sections  163(f)(1)  and  4701  in  the 
appropriate  amounts  and  on  the 
appropriate  persons.  This  provision  may 
be  applied,  for  example,  where  a 
corporation  issues  obligations 
purportedly  in  registered  form, 
contributes  them  to  a  grantor  trust  as  its 
only  assets,  and  arranges  for  the  sale  to 
investors  of  bearer  certificates  of 
interest  in  the  trust  which  do  not  meet 
the  requirements  of  section  163(f)(2)(B). 
If  this  provision  is  applied,  the 
obligations  held  by  the  fund  or  trust  will 
not  be  considered  to  be  issued  in 
registered  form  or  to  meet  the 
requirements  of  section  163(f)(2)(B).  The 
corporation  will  not  be  allowed  a 
deduction  for  the  payment  of  interest  on 
the  obligations  held  by  the  trust,  and  the 
excise  tax  under  section  4701,  calculated 
with  reference  to  the  principal  amount 
of  the  obligations  held  by  the  trust  will 
be  imposed  on  the  corporation  may  be 
collected  from  the  corporation  and  its 
agents.  This  paragraph  (d)(4)  will  not  be 
applied  so  as  to  alter  the  tax 
consequences  of  transactions  as  to 
which  rulings  have  been  issued  by  the 
Internal  Revenue  Service  prior  to 
September  19, 1985. 

(5)  The  rules  set  forth  in  this 
paragraph  (d)  apply  solely  for  purposes 
of  sections  4701, 163(f)(2)(A), 
163(f)(2)(B),  9  1.163-5(c),  and  any  other 


section  that  refers  to  this  section  for  the 
definition  of  the  term  "registration- 
required  obligation"  (such  as  the 
regulations  under  sections  871(h)  and 
881(c)).  The  treatment  of  obligations 
described  in  this  paragraph  (d)  for 
purposes  of  section  163(f)(2)  (A)  and  (B) 
does  not  affect  the  determination  of 
whether  bearer  obligations  that  ara 
issued  or  guaranteed  by  the  United 
States  Government  a  United  States 
Government-owned  agency,  a  United 
States  Government  sponsored  enterprise 
(within  the  meaning  of  9  1.163-5(c)(l))  or 
that  Sre  backed  (as  described  in  the 
Treasury  Department  News  Release  R- 
2835  of  September  10, 1984  and  Treasury 
Department  News  Release  R-2847  of 
September  14. 1984)  by  obligations 
issued  by  the  United  States 
Government  a  United  States 
Government-owned  agency,  or  a  United 
States  Government  sponsored  enterprise 
comply  with  the  requirements  of  section 
163(f)(2)(B)  and  the  regulations 
thereunder. 

(6)  The  provisions  of  this  paragraph 
(d)  (1)  through  (5)  may  be  illustrated  by 
the  following  example: 

Commercial  Bank  K  forms  a  pool  of  1000 
residential  mortgage  loans,  each  made  to  a 
different  individual  homeowner,  by  assigning 
them  to  Commercial  Bank  L,  an  unrelated 
entity  serving  as  trustee  of  the  pool. 
Commercial  Bank  L  immediately  sells  in  a 
public  offering  certificates  of  interest  in  the 
trust  of  a  maturity  of  10  years  in  registered 
form.  Commercial  Bank  L  transfers  the  cash 
proceeds  of  the  offering  to  Commercial  Bank 
K.  The  certificates  of  interest  in  the  trust  are 
of  a  type  offered  to  the  public  and  are  not 
described  in  section  163(f)(2)(B].  Pursuant  to 
paragraph  (d)(1),  the  certificates  of  interest  in 
the  pool  are  registration-required  obligations 
without  regard  to  the  fact  that  the  obligations 
held  by  the  trust  are  not  registration-required 
obligations. 

PART  35a— {AMENDED] 

Par.  3.  The  authority  for  part  35a 
continues  to  read  as  follows: 

Authority:  28  U.S.C.  7805  *  *  • 

935a.999»-5    (Amendedl 

Par.  4.  In  35a.9999-^,  paragraph  (f)  is 
removed. 
Lawranca  B.  Gibba, 
Commissioner  of  Internal  Revenue. 

Approved:  April  22, 1988. 
O.  Donaldaon  Chapoton, 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  88-11259  Filed  5-18-48;  8:45  am) 
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OCCUPATKMML  SAFETY  AND 
HEALTH  REVIEW  COMMISSION 

29  CFR  Part  2201 

Regulatioiia  tnylemenBng  the 
Freedom  of  InfonMtion  Act 

AQCNCV.  Occupational  Safety  and 
Health  Review  Commission. 
ACnoK  Final  rule. 

summary:  Hie  Occupational  Safety  and 
Health  Review  Commission  revises  its 
Freedon  of  information  Act  (FOIA) 
regulatkns  to  implement  the  provisions 
of  the  Freedom  <^  Information  Reform 
Act  of  1986  regarding  fees  and  fee 
waivers.  Some  dni^  also  have  been 
made  in  die  Commissiim's  procedures 
for  responding  to  requests  for 
inforaation  or  access  to  records. 
EFFECnVC  OATC  May  19. 1988. 

ADORCsaee:  Copies  of  tlds  notice  or 
other  information  may  be  obtained  from: 
Linda  A.  VVMtsett.  Pablic  information 
Specialist.  Occupational  Safety  and 
Health  Review  Commission,  Room  414. 
182S  K  Street  NW.,  Washington,  DC 
20006. 

NM  RmTHERMPOmiATION  CONTACT: 
Linda  A.  Wkitsett  at  (202)  S34-7943. 
SUPMCaHENTANV  IHrowWATIOIC  On  June 
18,1967,  ttie  Commission  proposed  to 
amend  its  regtdations  implementing  the 
F^edom  of  information  Act,  5  U.S.C.  552 
(FOIA),  as  aaoended  by  the  Freedom  of 
information  Reform  Act  of  1986,  Pub,  L 
99-570,  sections  1801-1804  (Reform  Act). 
52  ra  23185  (June  18, 1987).  The 
Commission  invited  comments  fit)m  the 
public.  The  Society  of  Professional 
•  journalists,  Sigma  Delta  Chi.  submitted 
comments  concerning  fee  charges  and 
fee  waiverB  under  tiie  proposed 
regulations.  The  Commission  has 
changed  some  of  the  proposed  rules  in 
response  to  the  comments  and  adopts 
the  changed  roles  as  final. 

Analysis  of  Gomawnts  and  of  Changes 

Section  2201.8(a)(2) 

This  proposed  regulation  was 
intended  to  implement  the  new  version 
of  5  U.S.C  552(a)(4)(ii)(U).  That 
provision  requires  agencies  to  charge 
representatives  of  the  news  media  only 
the  cost  of  duplicating  a  requesting 
docwnent  and  to  not  charge  for 
searching  for  or  reviewing  a  document. 
The  Society  of  Professional  Journalists 
commented  that  "(tjhe  definition  for  a 
representative  of  flie  news  media 
incorporated  into  this  rule  is  vague  and 
can  be  manipulated  to  deny  [Freedom  of 
information  Act]  requests  *  *  *."  The 
Society's  «oaHBent  avidently  is  directed 
at  the  phrase  "that  sa|q>erts  the  news 


/  Vol.  53.  No.  97  /  Thursday.  May  Ig.  1988  /  Rales  and  Regalatfcxu  17m 


disseadnation  fnnction  of  the  requestCT" 
that  appears  in  the  proposed  section. 

The  proposed  section  was  not 
intended  to  define  the  term 
"representative  of  the  news  media." 
instead,  its  purpose  was  to  make  clear 
that  a  request  by  a  representative  of  the 
news  media  must  to  qualify  for  lower 
fees,  be  made  for  the  purpose  of  news 
dissemination,  rather  than  some 
commercial  purpose.  This  qualification, 
which  is  implicit  in  the  statute,  reflects 
section  8(c)  of  the  gaideltnes  adopted  by 
the  Office  of  Management  and  Budget  52 
FR  10012. 10019  (March  27, 1987).  The 
Commission  is  required  by  the  Freedom 
of  Information  Act  to  follow  the  OMFs 
guidance.  See  5  U.S.C.  552(a)(4)(i] 
(second  sentence).  The  Commission 
therefore  adopts  the  proposed  provision 
as  final. 

Section  2201.8(aX3) 

This  proposed  regulation  stated  that 
the  Commission  would  "presxmie  that  a 
request  is  for  a  commercial  use  unless 
the  request  indicates  otherwise  or  the 
requester  later  sliowrs  otherwise."  The 
provision  slso  provided  that 
"inferences"  as  to  the  p«upose  of  a 
request  could  be  draivn  inaa  the 
identity  of  the  requester,  as  indicated  by 
the  letterhead  or  the  text  of  the  request 
The  Society  urged  that  the  provision  be 
deleted,  it  objected  that  there  is  no  basis 
in  the  legislative  history  of  the  Reibnn 
Act  for  a  presumption  that  a  request  is 
commercial. 

Unlike  other  fee  categories  created  by 
the  Reform  Act  indusioo  in  the 
"commercial  use"  category  is 
determined  not  by  the  identity  of  the 
requester,  but  by  the  use  to  whidt  the 
requester  will  put  the  information 
obtained.  Because  tiie  identity  of  the 
requester  is  not  dispositive  for  purposes 
of  inclusion  in  tliis  category,  the 
Commission  was  concerned  that  it  might 
not  always  be  possible  to  determine 
from  the  request  itself  whether  or  not 
the  requested  information  was  for  a 
"commercial  use."  The  purpose  of  the 
proposed  regulation  thus  was  to  indicate 
how,  through  the  use  of  presumptions, 
the  Commission  woidd  classify  requests, 
in  the  event  that  it  lacked  complete 
information  as  to  how  a  request  would 
be  used. 

Upon  further  consid«ation.  the 
Commission  has  decided  not  to  include 
any  presumptions  in  its  final  version  of 
S  2201.6(a)(3).  The  Commission  has  had 
few  FOIA  requests.  In  the  requests  it 
has  received,  determination  of  whether 
the  request  is  for  a  commercial  use  has 
not  proven  to  be  difficult  Further,  the 
Commission  has  detomined  that,  if  it  is 
not  clear  fr<om  the  request  wiiether  the 
coamierdal  use  category  is  applicable,  it 


is  preferable  for  the  Public  information 
Specialist  to  seek  further  information 
from  the  reiiacstar.  ratber  than  to  apply 
presnmptiaos  concerning  the  likely  use 
of  tlie  informatiaa.  The  proposed 
S  2201.6(aK3)  dierefore  has  been 
modified  so  that  the  Public  Information 
Specialist  if  necessary,  may  seek 
additional  clarification  from  the 
requester  as  to  whether  or  not  the 
"commercial  use"  category  is 
applicable. 

Section  2201.8(c) 

litis  sectioo  concerns  the  aggregation 
of  requests  for  fee  assessment  purposes 
when  a  requester,  or  a  group  of 
requestera  acting  in  concert  breaks  a 
request  into  a  series  of  requests  in  an 
attempt  to  evade  fees.  The  Society  noted 
that  the  Commission's  proposed  rule 
does  not  include  some  of  ^e  language  in 
the  OMB  guidelines  relating  to  the 
aggregation  of  requests.  The  Society 
urged  the  Commission  to  incorporate  in 
its  final  rule  the  wording  of  the  OMB 
guidelines. 

The  CoDuniaston  finds  it  unnecessary 
to  adopt  the  OMB  guidelines  on 
aggregating  requests  in  their  entirety. 
Nevertheless,  this  section  has  been 
revised  to  improve  its  clarity  and  to 
avoid  any  possible  implication  that  it  is 
inconsistent  with  the  OMB  guidelines. 

Section  2201.9 

This  section  concerns  the  factors  the 
Commission  wiD  consider  in 
determining  whether  to  waive  FOIA 
fees.  Under  the  fee  waiver  provision  at  5 
U.S.C.  552(a)(4)(A}(iii),  agencies  are 
required  to  furnish  documents  at  no 
charge  or  at  a  reduced  charge  if 
"disclosure  is  in  the  public  interest 
because  it  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  of  the  government"  and 
"disclosure  is  not  primarily  in  the 
commercial  interest  of  the  requester."  In 
the  proposed  rule,  the  Commission 
relied  in  part  upon  the  factors 
recommended  by  the  Department  of 
Justice  in  an  interpretive  memorandum 
dated  April  2, 1987.  The  Society 
vigorously  opposes  the  use  of  these 
factors,  arguing  that  they  are  "too 
restrictive."  The  Society  believes  that 
the  Justice  Departni«it  policy  guidelines 
disregard  the  legislative  history  of  the 
Reform  Act  and  improperly  require  that 
agency  officials  judge  the 
newsworthiness  of  the  requested 
material. 

The  legislative  history  of  the  Reform 
Act  contains  apparently  divergent 
statements  concerning  tiie  waiver  of 
fees.  Senator  L«ahy  declared  diat  die  fee 
waiver  provision  diA  not  require  the 
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requester  to  intend  "to  disseminate  the 
requested  information  widely  to  the 
public"  and  that  fees  could  be  waived 
"even  if  the  issue  is  not  of  interest  to  the 
pubHc-at-large."  132  Cong.  Rec.  814928 
(daily  ed.  Sept.  30, 1986).  However, 
Senator  Hatch  observed  that  ageiicies 
should  interpret  the  word  "public"  so  as 
to  require  "a  breadth  of  benefit  beyond 
any  particularly  narrow  interests  that 
might  be  presented."  132  Cong.  Rec. 
S16505  (daily  ed.  Oct.  15, 1986).  Despite 
these  divergent  views,  it  is  clear  that 
Congress,  in  enacting  the  legislation, 
contemplated  that  fee  waivers  be  based 
upon  something  greater  than  a  personal 
interest  in  the  subject  matter  of  the 
request.  Further,  it  is  clear  that  the 
Reform  Act's  amendment  of  the 
statutory  language  from  a  focus  on  the 
"general  public"  to  simply  "public 
understanding"  indicates  that  the  new 
standard  for  fee  waivers  lessens  the 
emphasis  upon  the  impact  on  the  public- 
at-large. 

The  Commission,  in  publishing  its 
final  rule  concerning  fee  waivers,  has 
not  attempted  to  estabhsh  the  outer 
limits  as  to  when  a  request  will 
contribute  to  "public  understanding" 
and  therefore  qualify  for  a  fee  waiver. 
As  noted  above,  the  Commission  has 
received  very  few  FOIA  requests. 
Further,  the  Commission  does  not 
anticipate  that,  for  the  requests  it  will 
receive,  it  will  be  difRcult  for  it  to 
determine  whether  they  will  be  entitled 
to  a  fee  waiver.  Finally,  the  Commission 
expects  to  receive  future  guidance 
concerning  the  appropriateness  of  fee 
waivers  through  the  resolution  of  fee 
waiver  issues  in  the  Federal  Courts  and 
through  its  own  experience  and  that  of 
other  agencies. 

The  Commission,  however,  has  made 
some  changes  in  this  section  in  response 
to  the  Society's  comments.  The 
Commission  has  deleted  the  proposal's 
reference  to  a  "large  segment"  of  the 
public  in  recognition  that  Congress,  in 
amending  the  fee  waiver  provision,  was 
lessening  the  emphasis  placed  upon  the 
requesl's  impact  upon  the  public-at- 
large.  Some  other  changes  have  been 
made  to  improve  the  clarity  of  the 
section. 

While  in  its  final  rule  the  Commission 
has  not  used  the  same  language  as  the 
Department  of  Justice  memorandum,  the 
Conunission  nevertheless  believes  diat 
in  general  the  memorandum  provides  a 
useful  outline  of  the  statute's  mandate. 
Thus,  even  thotigh  the  Conunission  is 
not  required  by  FOIA  to  follow  the 
recommendations  of  the  Department  of 
Justice,  the  Commission  will  look  to  its 
recommendations  for  guidance. 


List  of  Subjects  in  29  CFR  Part  2201 

Freedom  of  information.  Records. 

For  the  reasons  set  forth  in  the 
Preamble,  29  CFR  Part  2201  is  revised  to 
read  as  follows: 

PART  2201— REGULATIONS 
IMPLEMENTINQ  THE  FREEDOM  OF 
INFORINATIONACT 

2201.1  Purpose  and  scope. 

2201.2  Description  of  agency. 

2201.3  Delegation  of  authority. 

2201.4  General  policy. 

2201.5  Copies  of  Commission  decisions. 

2201.6  Procedure  for  requesting  records. 

2201.7  Responses  to  requests. 

2201.8  Fees  for  copying,  searching,  and 
review. 

2201 .9  Waiver  of  fees. 

2201.10  Maintenance  of  Statistics. 
Authority:  29  U.S.C.  661(g);  5  U.S.C.  552. 

S  2201.1    Purpose  of  scope. 

This  part  prescribes  procedures  to 
obtain  information  and  records  of  the 
Occupational  Safety  and  Health  Review 
Commission  under  the  Freedom  of 
Information  Act,  5  U.S.C.  552.  It  apphes 
only  to  records  or  information  of  the 
Conunission  or  in  the  Commission's 
custody.  This  part  does  not  affect 
discovery  in  adversary  proceedings 
before  the  Commission.  Discovery  is 
governed  by  the  Commission's  Rules  of 
Procedure  in  29  CFR  Subpart  220a 
Subpart  D. 

§2201.2    Dtscrlptkm  Of  agency. 

The  Occupational  Safety  and  Health 
Review  Commission  (OSHRC  or 
Commission)  adjudicates  contested 
enforcement  actions  under  the 
Occupational  Safety  and  Health  Act  of 
1970, 29  U.S.C.  651-678.  The  Commission 
decides  cases  after  the  parties  are  given 
an  opportunity  for  a  hearing.  All 
hearings  are  open  to  the  public  and  are 
conducted  at  a  place  convenient  to  the 
parties  by  an  Administrative  Law  Judge. 
Any  Commissioner  may  direct  that  a 
decision  of  a  Judge  be  reviewed  by  the 
full  Commission. 

S  2201 J    Deleoatlon  Of  auttiortty. 

The  Public  Information  Specialist  is 
delegated  the  authority  to  act  upon  all 
requests  for  records.  In  the  absence  of 
the  Public  Information  Specialist,  the 
Chairman  or  the  Executive  Director  may 
designate  another  Commission  officer  or 
employee,  such  as  the  General  Counsel 
or  the  Executive  Secretary,  to  respond  to 
requests.  Copies  of  individual 
Commission  decisions  may  be  obtained 
directly  from  the  Commission's  regional 
offices  as  well  as  from  the  Public 
Information  SpeciaUst  See  S  2201.5(a). 
All  other  information  requests  shall  be 


directed  to  the  Public  Information 
Specialist.  See  S  2201.6(b). 

S  2201.4   General  poNcy. 

(a)  Non-exempt  records  available  to 
public.  Except  for  records  and  ,•■■    .   ._,-. 
information  exempted  from  disclosure 
by  5  U.S.C.  553(b)  or  published  hi  the 
Federal  Register  under  5  U.S.C. 
552(a](l],  all  records  of  the  Commissiqn 
or  in  its  custody  are  available  to  any 
person  who  requests  them  in     . 
accordance  with  {  2201.6. 

(b)  Examination  of  records  in  cases 
appealed  to  courts.  A  final  order  of  the 
Commission  may  be  appealed  to  a 
United  States  Court  of  Appeals.  When 
this  occurs,  the  Commission  may  send 
part  or  all  of  the  official  case  Ble  to  the 
court  and  may  retain  other  parts  of  the 
file.  Thus,  a  document  in  a  case  may  not 
be  available  from  the  Commission  but 
only  from  the  court  of  appeals.  In  such  a 
case,  the  Public  Information  Specialist 
may  inform  the  requester  that  the 
request  for  a  particular  document  should 
be  directed  to  the  court. 

(c)  Time  for  examination  and  copying. 
Records  may  be  examined  and  copied, 
under  conditions  prescribed  by  the 
Public  Information  Specialist,  between 
the  hours  of  10  a.m.  and  3  p.m.  on  any 
business  day  so  long  as  the  examination 
or  copying  does  not  interfere  with  the 
hearing  or  disposition  of  a  pending  case. 

S2201.S   Copies  of  Cemmlitlon  dedstone. 

(a)  Single  decisions.  One  copy  of  a 
Commission  decision  or  decision  by  an 
Administrative  Law  Judge  may  be 
obtained  free  of  copying  fees  by  calling, 
writing  or  visiting  any  Commission 
regional  office  or  the  Public  Information 
Specialist  at  the  Commission's  national 
office.  A  search  fee  may  be  charged, 
however,  if  the  decision  is  not  identified 
by  name  and  date,  or  by  docket  number, 
or  if  it  is  not  otherwise  easily 
identifiable.  See  9  2201 .8(b) (2)(i). 
Copying  fees  will  be  charged  if  more 
than  one  decision  is  requested  and  the 
copying  cost  exceeds  $10.  See  {  2201.8 
(a)(1)  and  (b)(1).  The  addresses  and 
telephone  numbers  of  the  offices  at 
which  decisions  are  available  are: 

National  Office 

OSHRC,  Public  Infonnation  Specialist  1825 
K  Street  NW-.  Room  414,  Washington.  DC 
20006-1246.  Telephone  202-694-7943. 

Regional  Offkas 

Atlanta,  Georgia:  1365  Peachtree  Street 
N.E.,  Room  240,  Atlanta,  Georgia  30309-3119. 
Telephone  404-347-4197. 

Boston,  Massachusetts:  John  W. 
McCormack  Post  Office  and  Courthouse, 
Room  420,  Boston,  Massachusetts  02109-4501. 
Telephone  617-223-0746. 


Dallas,  Texas:  Federal  Building.  Room 
7B11. 1100  Commerce  Street  Dallas.  Texas    . 
75242-0791.  Telephone  214-767-5271. 

Denver,  Colorado:  1050  Seventeenth  Street 
Suite  1718,  Denver,  Colorado  80285-1701,  303- 
844-2281. 

(b)(1)  OSAHRC  Reports.  All  final 
Commission  decisions  (including 
decisions  of  the  Commission  and  its 
Administrative  Law  Judges)  of  general 
applicability,  and  concurring  and 
dissenting  opinions,  are  published  in  a 
series  of  microfiche  entitled  OSAHRC 
Reports.  OSAHRC  Reports  may  be 
purchased  from  the  Superintendent  Of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402.  Persons 
wishing  to  obtain  copies  of  numerous 
decisions  and  avoid  large  copying 
charges  may  purchase  OSAHRC  Reports 
or  .subscribe  to  a  private  reporting 
service. 

(2)  Citation  form.  Decisions  in  the 
microfiche  series  of  OSAHRC  Reports 
are  officially  cited  as  follows:  The  name 
of  the  cited  employer  the  last  two  digits 
of  the  year  of  the  decision:  OSAHRC 
(signifying  the  name  of  the  official 
reporter,  OSAHRC  Reports);  the  serial 
number  of  the  fiche  on  which  the 
decision  is  printed,  followed  by  a  slash 
mark  and  the  coordinates  on  the  fiche 
for  the  first  page  of  the  decision.  For 
example,  /.  W.  Black  Lumber  Co.,  75 
OSAHRC  1/B9. 

(3)  Indices.  The  Commission  indexes 
decisions  in  OSAHRC  Reports  by 
docket  number  and  alphabetically  by 
name.  These  indices  may  be  purchased 
by  contacting  the  PubUc  Information 
Specialist. 

$2201.6    Procedure  for  requesting 


(a)  Obtaining  procedural  rules,  press 
releases,  hearing  dates,  etc.  Press 
releases,  rules  of  procedure,  published 
material  other  than  decisions  and  their 
indices,  information  concerning  the  date, 
time  and  place  of  hearings,  and  other 
information  of  a  general  nature 
concerning  operations  of  the 
Commission  may  be  obtained  free  of 
charge  by  calling,  writing  or  visiting  the 
Public  Information  Specialist.  See  the 
address  and  telephone  number  in 

S  2201.5(a). 

(b)  Other  information.  Persons 
wishing  to  obtain  copies  of  documents 
(including  the  hearing  transcript)  filed  in 
a  case  before  the  Commission  or  one  of 
its  Judges,  or  any  other  information  or 
record  of  the  Commission  or  in  its 
custody  (except  for  one  copy  of  a 
decision  by  the  Commission  or  a  Judge, 
and  information  that  is  fireely  available 
under  paragraph  (a)  of  this  section), 
shall  submit  a  request  in  writing  to  the 
Ihiblic  Infonnation  Specialist  at  the 


address  in  S  2201.S(a).  The  request  shall 
be  clearly  identified  as  a  request  for 
information  under  the  Freedom  of 
Information  Act.  The  envelope  or  cover 
enclosing  or  covering  the  request  shall 
have  the  phrase  "INFORMATION 
REQUEST'  in  capital  letters  on  it. 

(c)  Date  of  receipt.  A  request  that 
complies  with  the  preceding  paragraph 
is  deemed  received  when  received  by 
the  Conunission.  A  request  that  does  not 
comply  with  the  preceding  paragraph  is 
deemed  received  when  it  is  actually 
received  by  the  PubUc  Information 
Specialist  If  the  Public  Information 
Specialist  has  required  advance 
payment  or  satisfactory  assurance  of 
full  payment  under  5  2201.8(f),  the 
request  will  not  be  deemed  received 
until  the  Public  Information  Specialist 
has  received  the  payment  or  assurance. 

(d)  Specificity  required.  Requesters 
shall  describe  the  records  sought  with 
reasonable  specificity. 

S  2201.7    Responses  to  requests. 

(a)  Response  within  ten  working  days. 
Except  in  the  unusual  circumstances 
stated  in  5  U.S.C.  552(a)(6)(B) 
(concerning  search  and  collection  of 
records  in  separate  offices,  voluminous 
records,  and  consultation  with  another 
agency  or  another  Commission  office), 
the  Public  Infonnation  Specialist  shall 
respond  to  a  request  for  records  or 
information  submitted  in  accordance 
with  S  2200.6  within  ten  working  days 
after  receipt  of  the  request. 

(b)  Content  of  denial.  When  the  Public 
Information  Specialist  denies  a  request 
the  notice  of  the  denial  shall  state  the 
reason  for  it  and  that  the  denial  may  be 
appealed  as  specified  below.  A  refusal 
by  the  Public  Information  Specialist  to 
process  the  request  because  the 
requester  has  not  made  an  advance 
payment  or  given  a  satisfactory 
assurance  of  full  payment  required 
under  S  2201.8(f)  may  be  treated  as  a 
denial  of  the  request  and  appealed 
under  paragraph  (c)  of  this  section. 

(c)  Appeal  of  denial  A  denial  of  a 
request  may  be  appealed  in  writing  to 
the  Chairman  of  die  Commission  within 
30  working  days  after  the  requester 
receives  notice  of  the  denial.  The 
Chairman  shall  act  on  the  appeal  under 
5  U.S.C.  S52(a)(6)(ii)  within  20  working 
days  after  the  receipt  of  the  appeal.  If 
the  Chairman  wholly  or  partially 
upholds  the  denial  of  the  request  he 
shall  notify  llie  requesting  person  that 
he  may  obtain  judicial  review  of  the 
Chairman's  action  under  5  U.S.C 
552(a)(4)  (BHG). 


12201.1   Fees  tor  copying,  searoMng,  and 


(a)  Discretion  in  charging  fees — (1) 
Fees  required  unless  waived.  The  Public 
Information  Specialist  shall  charge  the 
fees  in  paragraph  (b)  of  this  section 
unless  the  fees  for  a  request  are  less 
than  $10,  in  which  case  no  fees  shall  be 
charged.  The  Public  Information 
Specialist  shall,  however,  waive  the  fees 
in  the  circumstances  stated  in  i  2201.9. 

(2)  News  media  requests  deemed  not 
commercial.  Requests  made  for  a 
commercial  use  are  generally  subject  to 
higher  fees  than  requests  from  a 
representative  of  the  news  media.  For 
the  purpose  of  this  section,  a  request 
from  a  representative  of  the  news  media 
that  supports  the  news  dissemination 
function  of  the  requester  will  not  be 
considered  to  be  for  a  commercial  use. 

(3)  Determination  of  Commercial  Use 
Request.  A  commercial  use  request 
refers  to  a  request  from  or  on  behalf  of 
one  who  seeks  information  for  a  use  or 
purpose  that  furthers  the  commercial, 
trade  or  profit  interests  of  the  requester 
or  the  person  on  whose  behalf  the 
request  is  made.  Where  the  Public 
Information  Specialist  has  reasonable 
cause  to  doubt  the  use  to  which  a 
requester  will  put  the  records  sought  or 
where  that  use  is  not  clear  from  the 
request  itself,  the  Public  Information 
Specialist  may  seek  clarification  fix>m 
the  requester  before  assigning  the 
request  to  a  specific  category  for  fee 
assessment  purposes. 

[b]  Types  vf  fees — {1)  Copying  fee. 
The  fee  per  copy  of  eadi  page  up  to  6H' 
X  14'  shall  be  $.25  per  copy  per  page. 
Copying  fees  shall  not  be  charged  for 
the  first  100  pages  of  copies  unless  the 
copies  are  requested  for  a  commercial 
use.  One  copy  of  a  Conunission  or 
judge's  decision  will  be  provided  free  of 
charge.  See  S  2201.5(a). 

(2)  Search  fee.  The  fee  for  searching 
for  information  and  records  shall  be  $10 
per  hour  of  clerical  time  and  $20  per 
hour  of  professional  time.  Fees  for 
searches  of  computerized  records  shall 
be  the  actual  cost  to  the  Commission  but 
shall  not  exceed  $300  per  hour.  This  fee 
includes  machine  time  and  that  of  the 
operator  and  clerical  personnel.  The  fee 
for  computer  printouts  shall  be  $.40  per 
page.  Commercial  requesters  shall  be 
charged  for  all  search  time.  Time  spent 
on  unsuccessful  searches  shall  be  fully 
charged.  However,  search  fees  shall  be 
limited  or  not  charged  as  follows: 

(i)  Easily  identifiable  decisions. 
Search  fees  shall  not  be  charged  for 
searching  for  decisions  that  the 
requester  identifies  by  name  and  date, 
or  by  docket  number,  or  that  are 
otherwise  easily  identifiable. 
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(ii)  Educational  scientific  or  news 
media  requests.  No  fee  shall  be  charged 
if  the  request  is  not  for  a  commercial  use 
and  is  by  an  educational  or  scientific 
institution,  whose  purpose  is  scholarly 
or  scientific  research,  or  by  a         | 
representative  of  the  news  media. ' 

(iii)  Other  non-commercial  requests. 
No  fee  shall  be  charged  for  the  first  two 
hours  of  searching  if  the  request  is  not 
for  a  commercial  use  and  is  not  by  an 
educational  or  scientific  institution,  or  a 
representative  of  the  news  media. 

(iv)  Requests  for  records  about  self. 
No  fee  shall  be  charged  to  search  for 
records  filed  in  the  Commission's 
systems  of  records  if  the  requester  is  the 
subject  of  the  requested  records.  See  the 
Privacy  Act  of  1974.  5  U.S.C.  552a(^(5) 
(fees  to  be  charged  only  for  copying). 

(3)  Review  fee.  A  review  fee  shall  be 
charged  only  for  commercial  requests. 
The  review  fee  shall  be  charged  for  the 
initial  examination  of  documents 
located  in  response  to  a  request  to 
determine  if  it  may  be  withheld  from 
disclosure,  and  for  the  excision  of 
withholdable  portions,  but  shall  not  be 
charged  for  review  by  the  Chairman 
under  S  2201.7(c).  The  review  fee  is  $20 
per  hour. 

(c)  Aggregation  of  requests.  When  the 
Public  Information  Specialist  reasonably 
behaves  that  a  requester,  or  a  group  of 
requesters  acting  in  concert,  is 
attempting  to  break  a  request  into  a 
series  of  requests  for  the  purpose  of 
evading  the  assessment  of  fees,  the 
Public  Information  SpeciaUst  may 
aggregate  any  such  requests  and  charge 
accordingly. 

(d)  Certification  or  authentication. 
The  fee  for  certification  or 
authentication  shall  be  $3  per  document. 

(e)  Fees  likely  to  exceed  $25.  If 
copying  or  search  charges  are  likely  to 
exceed  $25.  the  Public  Information 
Specialist  shall  notify  the  requester  of 
the  estimated  amount  of  the  charges, 
unless  the  requester  has  indicated  in 
advance  a  willingness  to  pay  fees  as 
high  as  those  anticipated.  The 
notification  shall  ofier  the  requester  an 
opportunity  to  confer  with  the  PubHc 
Information  Specialist  to  reformulate  the 
request  to  meet  the  requester's  needs  at 
a  lower  cost 

(f)  Advance  Payments.  Advance 
payment  of  fees  will  generally  not  be 
required.  If,  however,  charges  are  likely 
to  exceed  $25a  the  Pubhc  Information 
Specialist  shall  notify  the  requester  of 
the  likely  cost  and:  if  the  requester  has  a 
history  of  prompt  payment  of  POIA 
charges,  obtain  satisfactory  assurance 
of  full  payment;  or  if  the  requester  has 
no  history  of  payment,  require  an 
advance  payment  of  an  amount  up  to 
the  full  estimated  charge.  If  the 


requester  has  previously  failed  to  pay  a 
fee  within  30  days  of  the  date  of  billing, 
the  Pubhc  Information  Specialist  may 
request  the  requester  to  pay  the  full 
araotmt  owed  plus  any  interest  owed  as 
provided  in  paragraph  (g)  of  this  section 
or  demonstrate  that  he  has,  in  fact,  paid 
the  fee.  and  to  make  an  advance 
payment  of  the  full  amount  of  the 
estimated  charges  before  the  PubUc 
Information  Specialist  begins  to  process 
the  new  request  or  a  pending  request 
from  that  requester. 

(g)  Interest  on  unpaid  bills.  The  Public 
Information  Specialist  shall  begin 
assessing  interest  charges  on  unpaid 
bills  starting  on  the  thirty-first  day  after 
the  date  the  bill  was  sent.  The  accrual  of 
interest  will  be  stayed  when  the  Public 
Information  Specialist  receives  a  check 
in  payment.  Interest  will  be  at  the  rate 
described  in  31  U.S.C.  3717  and  will 
accrue  from  the  date  of  billing. 

(h)  Debt  collection  procedures.  If  bills 
are  unpaid  60  days  after  the  mailing  of  a 
written  notice  to  the  requester,  the 
Public  Information  Specialist  may  resort 
to  the  debt  collection  procedures  set  out 
in  the  Debt  Collection  Act  of  1962.  Pub. 
L  97-365,  including  disclosure  to 
consumer  credit  reporting  agauaes  (see 
26  U.S.C  6103)  and  use  of  collection 
agencies  to  encourage  payment  See  31 
U.S.C  3718  and  3302. 

S  2201.9    Waiver  of  Ism. 

(a)  General.  The  PubUc  Information 
Specialist  shall  waive  part  or  all  of  the 
fees  assessed  under  S  2201.8(b]  if  two 
conditions  are  satisfied:  Disclosure  of 
the  information  is  in  the  pubhc  interest 
because  it  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
government;  and  disclosure  is  not 
primarily  in  the  commercial  interest  of 
the  requester.  The  PubUc  Information 
Speciahst  shall  afford  the  requester  the 
opportunity  to  show  that  he  comes 
within  these  two  conditions.  The 
following  factors  may  be  considered  in 
determining  whether  the  two  conditions 
are  satisfied: 

(1)  Whether  the  subject  of  the 
requested  records  concerns  the 
operations  or  activities  of  the 
government; 

(2)  Whether  the  disclosure  is  likely  to 
contribute  significanUy  to  public 
understanding  of  government  operations 
or  activities; 

(3)  Whether  the  requester  has  a 
commercial  interest  that  would  be 
furthered  by  the  requested  disclosure; 
and,  if  so,  whether  the  magnitude  of  the 
identified  commercial  interest  of  the 
requester  is  sufficiently  large,  in 
comparison  with  the  public  interest  in 


disclosure,  that  disclosure  is  primarily  in 
the  commercial  interest  of  the  requester. 

(b)  Partial  waiver  of  fees.  If  the  two 
conditions  stated  in  paragraph  (a)  of  this 
section  are  met  the  Public  Information 
Specialist  will  ordinarily  waive  all  fees. 
In  exceptional  cases,  however,  only  a 
partial  waiver  may  be  granted  if  the 
request  for  records  would  impose  an 
exceptional  burden  or  require  an 
exceptional  expenditure  of  Commission 
resources,  and  the  request  for  a  waiver 
minimally  satisfies  the  "pubUc  interest" 
requirement  in  paragraph  (a)  of  this 
section. 

§  2201.10   Malntsranoe  of  statistics. 

(a)  The  PubUc  Information  SpeciaUst 
shall  maintain  records  of: 

(1)  The  total  amount  of  fees  collected 
by  this  agency  under  this  part; 

(2)  The  number  of  denials  of  requests 
for  records  or  information  made  under 
this  part  and  the  reason  for  each; 

(3)  The  number  of  appeals  firom  such 
denials,  together  with  the  results  of  such 
appeals,  and  the  reasons  for  the  action 
upon  each  appeal  that  results  in  a  denial 
of  information  or  documents; 

(4)  The  name  and  title  or  position  of 
each  person  responsible  for  each  doiial 
of  records  requested  and  the  number  of 
instances  of  participation  for  each: 

(5)  The  results  of  each  proceeding 
conducted  under  5  U.S.C  552(a)(4)(F). 
including  a  report  of  the  disciplinary 
action  against  the  official  or  employee 
primarily  responsible  for  improperly 
withholding  records,  or  an  explanation 
of  why  disciplinary  action  was  not 
taken; 

(6)  A  copy  of  every  rule  made  by  this 
agency  affecting  or  implementing  5 
U.S.C  552; 

(7)  A  copy  of  the  fee  schedule  for 
copies  of  records  and  documents 
requested  under  this  part  and 

(8)  All  other  information  that  indicates 
efforts  to  administer  fully  the  letter  and 
spirit  of  the  Freedom  of  Information  Act 
and  the  above  rules. 

(b)  The  PubUc  Information  SpeciaUst 
shaU  annuaUy.  within  60  days  foUowing 
the  close  of  each  calendar  year,  prepare 
a  report  covering  each  of  the  categories 
of  records  to  be  maintained  in 
accordance  with  the  foregoing  and 
submit  the  same  to  the  Speaker  of  the 
House  of  Representatives  and  the 
President  of  the  Senate  for  referral  to 
the  appropriate  committees  of  the 
Congress. 

B.  Boas  Bvckley, 
Chairman. 

Date:  May  IS,  1988. 
[FR  Doc  88-1120S  Piled  5-18-88;  8:45  am] 

SNJJNQ  eOOC  7M0-O1-li 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 
(CGD  05-88-26] 

Special  Local  Regulations  for  Blue 
Angels  Demonstration 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  Special  local  regulations  are 
being  adopted  for  the  Blue  Angels 
demonstration  to  be  held  on  May  23, 
1988,  over  the  waters  of  the  Severn 
River  fit>m  shore  to  shore  bounded  to 
southeast  by  a  line  drawn  between  Carr 
and  Horn  Points  and  to  the  northwest  by 
the  Route  450  Bridge,  AnnapoUs, 
Maryland.  The  special  local  regulations 
wiU  also  apply  during  the  Blue  Angels 
practice  sessions  held  on  the  previous 
day.  The  special  local  regulations 
govern  vessel  activities  during  the  Blue 
Angels  demonstration  and  practice 
session.  The  special  local  regulations 
are  considered  necessary  due  to  the 
potential  dangers  to  the  waterway  users 
under  the  Blue  Angels  fUght  paths,  the 
confined  nature  of  the  waterway,  and 
the  expected  spectator  craft  congestion 
during  the  demonstration. 
eh'BCTIVE  OATIS:  These  regulations  are 
effective  as  follows:  11:30  a.m.  to  2:30 
p.ra..  May  22. 1988;  12:30  Noon  to  4:30 
pjn..  May  23. 1988. 

RM  RNrraER  iNFomiATiON  contact: 
Mr.  BiUy  J.  Stephenson.  Chief,  Boating 
Affairs  Branch.  Fifth  Coast  Guard 
District  431  Crawford  Sti«et. 
Portsmouth.  Virgbiia  23704-5004  (804) 
398-6204. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.6.C  553.  a  notice  of 
proposed  rulemaking  has  not  been 
published  for  these  regulations. 
Adherence  to  normal  rrdemaking 
procedures  would  not  have  been 
possible.  The  sponsor's  application  to 
hold  the  event  was  not  received  in 
sufficient  time  to  publish  a  notice  of 
proposed  rulemaking,  receive  comments, 
and  then  publish  a  final  rule. 

Drafting  Information 

TTie  drafters  of  there  regulations  are 
Mr.  Billy  J.  Stephenson,  project  officer. 
Chief.  Boating  Affairs  Branch,  Boating 
Safety  Division.  Fifth  Coast  Guard 
District  and  Commander  Robert ). 
Reining,  project  attorney.  Fifth  Coast 
Guard  District  Legal  Staff. 

Discussion  of  Regulations 

The  U.S.  Nayal  Academy  is 
S^nsoring^this  event  which  wiU  consist 


of  six  high  performance  jet  aircraft 
fiying  at  low  altitudes  in  various 
formations  over  the  Severn  River. 
Federal  Aviation  Administration 
regulations  require  as  a  prerequisite  to 
issuing  permits  for  such  demonstration    » 
that  the  waterway  over  which  the 
aircraft  will  fly  be  closed  to  vessel 
traffic  for  the  term  of  the  demonstration. 
For  this  reason,  the  Commander,  Fifth 
Coast  Guard  District  is  issuing  these 
regulations  to  close  the  Severn  River  to 
all  vessel  b-affic  during  the  airshow  and 
airshow  practice  session.  Closure  of  the 
waterway  for  any  extended  period  is  not 
anticipated,  and  thus  commercial  traffic 
should  not  be  severely  disrupted  at  any 
given  time'. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  Safety,  Navigation  (water). 

Final  Regtdations 

In  consideration  of  the  foregoing.  Part 
100  of  Tide  33,  Code  of  Federal 
Regulations  is  amended  as  foUows: 

PART  100-[AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  foUows: 

AutiHxity:  33  U.S.C.  1233: 49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  {  100.3&-QS26,is  added 
to  read  as  fbUows:  ;  '    -, 

§100.35-0526   Severn  Rivw.  Ma 

(a)  Definitions— {\)  Regulated  Area. 
The  waters  of  die  Severn  River  enclosed 
by  a  line  drawn  between  Carr  Point  at 
latitude  38°58'53'  North,  longitude  76, 
longihide  76'27'48"  West  and  Horn 
Point  at  latitude  38*58'20"  North, 
longihide  76''28'27'  West  and  a  line 
drawn  along  the  Southeastern  edge  of 
die  Route  450  Bridge. 

(2)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is  a 
commissioned,  warrant  or  petty  officer 
who  has  been  designated  by  the 
Commander,  Group  Baltimore. 

(b)  Special  Local  Regulations.  (1) 
Except  for  persons  or  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  vessel,  may  enter  or  remain 
in  the  regulated  area. 

(2)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  area  shall: 

(A)  Stop  his  vessel  immediately  upon 
being  directed  to  do  so  by  any  Coast 
Guard  commissioned,  warrant  or  petty 
officer  on  board  a  vessel  displaying  a 
Coast  Guard  ensign,  and 

(B)  hoceed  as  directed  by  any  Coast 
Guard  commissioned,  warrant  or  petty 
officer. 

■PFSCnyE  SATE:  These  regulations  are 
effective  as  follows:  11:30  a.m.  to  2:30 


p.m.,  May  22, 1988;  12:30  Noon  to  4:30 
p.m..  May  23. 1988. 

Dated:  May  9. 1988. 
W.J.  Eckar. 

Captain,  U.S.  Coast  Guard.  Acting 
Commander,  Fifth  Coast  Guard  District 
[FR  Doc.  88-11250  Filed  S-18-88:  8:45  am] 
SaUNQ  COOE  4»10-14-M 


VETERANS  ADMINISTRATION 
38CFRPart3 

Amendment  of  FoffeHure  Regulations 

AGENCY:  Veterans  Administration. 
action:  Final  rule. 

summary:  The  Veterans  Administration 
(VA)  is  amending  its  adjudication 
regulations  concerning  forfeiture.  The 
effect  of  these  amendments  wiU  be  to 
change  the  criteria  for  entitlement  to  an 
apportionment  or  death  benefits  by 
dependents  and  survivors  of  certain 
veterans  who  forfeited  all  rights  to 
benefits  because  of  fraud  or  treason, 
and  to  clarify  that  Uie  $10  fee  limitation 
appUes  to  representation  in  forfeiture 
cases.  The  changes  are  based  on 
opinions  of  the  VA  General  Counsel 
EFFECTIVE  DATE  June  20. 198& 
FOR  FURTHER  INFORMATION  CONTACT! 

Robert  M  White.  Chief.  Regulations 
Staff,  Compensation  and  Pension 
Service  (211B).  Department  of  Veterans 
Benefits,  Veterans  Administration.  810 
Vermont  Avenue  NW..  Washington.  DC 
20420,  (202)  233-3005. 

SUPPLEMENTARY  INFORMATION:  On 

pages  41644-46  of  the  Federal  Register  of 
November  18, 1966.  die  VA  published 
proposed  changes  to  the  forfeiture 
regiUations  together  with  a  proposed 
definition  of  fraud.  Interested  persons 
were  given  until  December  17, 1986,  to 
submit  comments  on  the  proposed 
amendments.  As  no  comments  were 
received  on  the  proposed  changes  to  the 
forfeiture  regulations,  the  arnendments 
are  adopted  as  proposed,  except  as 
noted  below. 

Based  on  a  review  of  comments 
received  on  the  proposed  definition  of 
fraud,  we  will  be  separately  publishing 
that  again  as  a  proposed  nde.  Because 
we  are  not  pubhshing  a  final  rule  on  the 
definition  of  fraud,  we  are  rescinding  the 
proposed  removal  of  paragraph  (a)  of 
$3,901  and  the  proposed  redesignation  of 
the  remaining  paragraphs  of  that 
section. 

The  Administrator  hereby  certifies 
that  these  regulatory  amendments  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
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as  they  are  deHned  in  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612.  The 
reason  for  this  certification  is  that  these 
amendments  would  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected.   , 
Therefore,  ptirsuant  to  5  U.S.C  fl05(b), 
these  amendments  are  exempt  from  the 
initial  and  Hnal  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the 
Administrator  has  determined  that  these 
regulatory  amendments  are  nonmajor 
for  the  following  reasons: 

1.  They  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  mora. 

2.  They  will  not  cause  a  major 
increase  in  costs  or  prices. 

3.  They  wrill  not  have  significant 
adverse  effects  on  competitian, 
employment,  investment  prodoctivity. 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  entoprises  in  , 
domestic  or  export  markets. 

(Catalog  of  Federal  Domestic  Anistanee 
program  numbers  are  64.100  tfaroogh  M.110.) 


List  of  Subjects  In  38  CFR  Part  3 

Administrative  practices  and 
procedure,  Claims  Handicapped.  Health 
care.  Pensions,  Veterans. 

Approved:  April  25. 1088. 
ThooiM  K.  Tunaga, 

AdminiBtrator. 

PART  3-{  AMENDED] 

38  CFR.  Part  3.  Adjudication,  is 
amended  to  read: 

§3J00   [Amandadl 

1.  In  i  3.g00(d)  remove  the  word  "his" 
and  add.  in  its  place,  the  words  "his  or 
her." 

2.  In  S  3  JOl.  the  introductory  text  of 
paragraph  (c)  and  the  last  sentence  of 
paragraph  [d]  are  revised  to  read  as 
follows: 


fSJOl    Fraud. 


(c)  Forfeiture  before  Se^jtember  2, 
1959.  Where  forfeiture  for  fraud  was 
declared  before  September  2, 1959.  in 
the  case  of  a  veteran  entitled  to     j 
disability  compensation,  the  ' 

compensation  payable  except  for  die 
forfeiture  may  be  paid  to  the  veteran's 
spouse,  children  and  parents  provided 
the  decision  to  apportion  was 
authorized  {>rior  to  September  2, 19S9. 
The  total  amount  payable  will  be  Ae 
lesser  of  these  amounts: 

(Authority:  38  U.S.a  3503(e)] 

*         •         •         •         • 


Where  the  veteran's  rights  have  been 
forfeited,  no  part  of  his  or  her  benefit 
may  be  paid  to  his  or  her  dependents. 

(Authority:  38  U.S.C  3603  (a),  (d),  (e)) 

3.  In  {  3.902(b)  remove  the  word  "he" 
and  add,  in  its  place,  the  words  "he  or 
she." 

4.  In  §  3.902  the  introductory  text  of 
paragraphs  (c),  tc)(l)  and  (c)(2],  and 
paragraph  (e)  are  revised  to  read  as 
follows: 

93J02   Treasonable  acts. 

•  •        •       •        * 

(c)  Forfeiture  before  September  2. 
1959.  Where  forfeiture  for  treasonable 
acts  was  declared  before  September  2. 
1959,  the  Administrator  may  pay  any 
part  of  benefits  so  forfeited  to  the 
dependents  of  the  person  provided  the 
decision  to  apportion  was  authorized 
prior  to  September  2, 1958,  except  diet 
the  amount  may  not  be  in  excess  of  that 
which  the  dep«mdent  would  be  entitled 
to  as  a  deadi  benefit 

(Authority:  38  U.S.a  3504(c)) 

(1)  Compensation.  Whenever  a 
veteran  entitled  to  disabiHty 
compensation  has  forfeited  his  or  her 
right  any  part  of  the  compensation 
payable  except  for  the  forfeitnre  may  be 
paid  to  the  veteran's  spouse,  children 
and  parents.  The  total  amount  payable 
will  be  the  lesser  of  these  amounts: 

•  •        *        •        • 

(2)  Pension.  Whenevw  a  veteran 
entitled  to  pension  has  forfeited  his  or 
her  right  any  part  of  the  pensioB 
payable  except  for  the  forfeiture 
provision  may  be  paid  to  the  veteran's 
spouse  and  children.  The  total  amount 
payable  will  be  the  lesser  of  these 
amounts: 
***** 

(e)  Children.  A  treascmable  act 
committed  by  a  child  or  children, 
regardless  of  age,  who  are  in  the 
surviving  spouse's  custody  and  included 
in  an  award  to  such  person  will  not 
affect  the  award  to  the  surviving  spouse. 

I3J03    [Amended) 

5.  In  S  3  J03(a)(4]  remove  the  citation 
at  the  end  which  reads  "(Pub.  L  92-128; 
85  SUt  W7X'. 

6.  In  {  34.904.  paragraph  (a)  and  the 
first  sentence  in  paragraph  (b)  are 
revised  to  read  as  follows: 

SSL804    Effaetoff 


(a)  Fraud.  Whenever  a  veteran  has 
forfeited  his  or  her  right  by  reason  of 
fraud,  his  or  her  surviving  dependents 
upon  proper  application  may  be  paid 
pension,  compensation,  or  dependency 
and  indenmity  compensation,  if 


otherwise  eligible.  No  benefits  are 
payable  to  any  person  who  participated 
in  the  fraud  causing  the  forfeiture. 

(Authority:  38  U.S.C.  3503(c)) 

(b)  Treasonable  acts.  Death  benefits 
may  be  paid  as  provided  in  paragraph 
(a)  of  this  section  where  forfeiture  by 
reason  of  a  treasonable  act  was 
declared  before  September  2, 1959,  and 
such  benefits  were  authorized  prior  to 
that  date.  *  *  * 
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7.  In  {  3.905  paragraphs  (a)  and  (b), 
remove  the  words  ''Chief  Attorney" 
wherever  they  appear  and  add,  in  their 
place,  the  words  "District  Counsel." 

8.  In  1 8.906,  paragraidi  (bK5)  is 
revised  to  read  as  foDows: 


§3J06 


of  focfaMura  or 


(b)*  •  ' 

(5)  The  ri^t  to  a  hearing  within  80 
days,  with  representatian  by  counsd  of 
die  pencm's.own  chooaing.  that  fees  for 
the  represoitation  are  Umited  in 
accwdanoe  with  38  U.S.C  S40«(c)  and 
that  no  ajqienses  fancufred  by  a  claimant 
counsel  or  witness  will  be  paid  by  the 

VA. 

•       •       •       •       • 

[FR  Doc.  88-11018  Piled  S-18-88;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  cm  Part  82 

[A-1-FnLp-*S7S-41 

Approval  afid  Promulgation  Of  Air 
Quality  Impleniefitation  Ptanaj 
CoonocHciit;  Qrbup  III  CTQ 
Regulations  and  I 


AOENCy:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


r.  EPA  is  approving  State 
Inqilementation  Plan  (SIP)  revisicms 
submitted  by  the  State  of  Connecticut 
Hiese  revisions  require  reasonably 
available  control  tedmology  (RACT)  to 
reduce  volatile  organic  omnpound 
(VOC)  «nissions  bam  syn^tic  organic 
chemical  and  polymer  manufacturing 
equipment  and  boa  polystyrene 
manufacturing  equipoaoL  The  revisions 
also  include  anoidmentB  clarifying 
VOC  compliance  methods  for  surface 
coating  operations.  Tlw  intended  effect 
of  this  action  is  to  approve  regulations 
adopted  by  the  State  fulfill  commitments 


made  in  its  fully  approved  osoae 
attainment  plad  in  acoofdanoe  with 
section  110  of  the  Qean  Air  Act 
EFFEcnvs  OAic  Una  rule  will  become 
effective  on  June  20, 1988. 
ADonascs:  Copies  of  the  documents 
relevant  to  diis  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Management 
Division,  JFK  Federal  Building,  Room 
2311,  Boston.  MA  02203;  and  the  Air 
Compliance  Unit  Department  of 
&ivironmentaI  l¥otection.  State  Office 
Building,  165  Capitol  Avenue,  Hartiford. 
CT  06106. 

FOn  FURTHEII  INFOffMATIOH  CONTACT: 

David  B.  Conroy,  (617)  565-3252;  FTS 
835-3252  or  Lynne  A.  Hamjain,  (617) 
565-3246;  FTS  835-3246. 
SMVLEMENTARY  MFORaMTlON:  On 
November  19, 1986  (51  FR  41810).  EPA 
pubUshed  a  Notice  of  Proposed 
Rulemaking  (NPR)  for  &e  State  of 
Connecticut  "Hie  NTH  proposed  to 
approve  two  new  regulations  developed 
and  proposed  by  the  State  based  on 
EPA's  Group  III  Control  Techniques 
Guideline  (CTG)  documents.  The  NPR 
also  proposed  to  approved  amendments 
to  the  existing  SIP  regdation  regarding 
VOC  compliance  mediods  for  surface 
coating  opoations. 

The  NPR  indicated  that  certain 
changes  to  the  proposed  regulation  were 
necessary  for  final  EPA  approval  As 
outlined  below,  Connecticut's  fionnally 
submitted  SIP  revisians  reflect  that  all  of 
these  changes  were  made  to  the 
regulations  prior  (o  their  final  adoption. 
The  State  has  also  made  revisioRS 
pursuant  to  public  conunents  received 
bom  an  affected  source  during  the 
State's  public  comment  period.  The 
rationale  for  approving  tlvne  revisions 
is  presented  below. 

1.  "Coairoi  of  Votatile  Oiganic 
Compound  Leaks  from  Synthetic 
Organic  Chemical  S-  Polymer 
Manufacturing  Equipmatt. "  Subsection 
22a-174-30(x).  The  regulation  requires  a 
VOC  leak  detection  and  repair  program 
to  be  instituted  at  subject  Polities.  In 
the  NPR,  H»A  required  Connecticut  to 
include  die  definition  of  "In  VOC 
Service,"  in  the  regulation  to  make  it 
consistent  with  the  appUcabie  CTG 
document  Control  of  Volatile  Organic 
Compound  Leaks  from  Synthetic 
Organic  Chemical »  Polymer 
Manufacturing  Eqaipmeni  (EPA-450/3- 
83-006).  The  State  defined  this  teim  in 
the  finally  adopted  regulation,  and, 
therefore,  the  regulation  is  now  fully 
approvable. 

The  State  also  made  changes  to  the 
proposed  version  of  this  ragulatian 
pursuant  to  a  public  coeanent  received 
ban  an  affected  faciUty.  These  changes 


add  monitoring  exemptions  to  die  final 
version  of  the  regulation.  The  final 
regnlation  does  not  require  quarterly 
monitoring  of  safety  relief  valves  diat 
are  isolated  by  a  frangible  disk  or 
rupture  disk;  it  does,  however,  require 
that  these  configoraHons  be  monitored 
annually  in  case  die  disk  is  improperly 
situated  or  has  corroded.  Additionally, 
the  final  regulation  exempts  canned 
pomps  that  have  demonstrated 
compliance  widi  40  CFR  80.48S-2  (e)(2} 
and  (eK3)  frtom  quarterly  monitoring  and 
visual  weekly  inspections.  These 
exemptions  are  consistent  with  die  New 
Source  tafforaianoe  Standard  (NSPS) 
for  this  industry  titled.  "Standards  of 
Performance  for  Eqwpment  Leaks  of 
VOC  in  the  Syndietic  Organic 
Chemicals  Manufactming  bdustiy."  (40 
CFR  Part  80.  Subpart  W.) 

Final  Action:  EPA  is  appnviag  the 
addition  of  subsection  22a-174-20(xJ, 
"Control  of  Volatile  Organic  Compound 
Leaks  from  Syndietic  (>ganic  Chemical 
ft  Polymer  Manufacturing  Equipment" 
as  a  revision  to  the  Coraiecicnt  SIP 
because  it  is  consistent  with  the  CTG 
document  for  this  source  category. 
2.  "ManafatOure  tff  PolyUyvene 
Resins,  "Subsection  22a-174-20(y).  This 
regulation  requires  all  continuous 
polystyrene  resin  manufacturing 
facilities  to  comply  with  an  emission 
limit  of  0.12  kg  of  VOC/l.000  kg  of 
product  in  total  from  the  styrene 
condenaer  vent  and  the  styrene  recovery 
unit  condenser  vent  0>A  finds  tins 
regulation  oonsistent  widi  the  CTG 
document  Control  of  Volatile  Organic 
Compounds  Emissions  from 
Manufacture  t^  High^Density 
Polyethylene,  Polypropylene,  and 
Polystyrene  Resins  (EPA-450/3-83-008). 
This  re^ilation  does  not  address 
polypropylene  and  high-density 
polyethylene  manufacturers.  Oa  May  28, 
1987,  the  Connecticut  DEP  submitted  a 
letter,  pursuant  to  an  Q>A  request 
certifying  that  there  are  no  sources  of 
tiiese  types  in  tiie  State.  Therefore,  it  is 
not  necessary  for  Connecticut  to  adopt  a 
regulation  covering  these  types  of 
facilities,  ff  such  a  facihty  did  locate  m 
the  State  of  Clonnecticut  at  some  point  in 
the  future,  it  would  be  covered  at  a 
minimum  under  the  NSPS  entitled. 
"Standards  of  Performance  fat  New 
Stationary  Sources;  IPolypropyletie, 
Polyethylene,  Polystyrene,  and 
Poly(ethylene  terephtiialate) 
Manufacturing  Industry."  (40  CFR  Part 
60.  Subpart  DDD.)  This  NSPS  was 
proposed  for  approval  by  EPA  on 
September  80. 1987  (52  FR  36878). 

The  DBP  made  one  diange  to  the 
proposed  version  of  this  regulation 
pursuant  to  public  comments  received 
during  its  public  comment  period.  Under 


subdivision  22a-174-^20(y)(6),  "Test 
Methods,"  die  State  has  added  an 
emission  rate  equation  to  the  finally- 
adopted  regulatton  for  use  with  EPA 
Reference  Method  16.  In  the  propooed 
version  of  the  regulation,  the  eonssian 
rate  equation  could  only  be  used  with 
EPA  Reference  Method  25.  The 
additional  use  of  die  emission  rate 
equation  in  the  final  version  of  dw 
regulation  is  approvaUe  because  the 
EPA-reoommended  test  methods  for  this 
CTG  categoiy  are  Methods  18^  25.  or 
25A. 

Fiaal  Action:  EPA  is  approviog  the 
addition  of  subsection  22a-174-^aa(y). 
"Manufacture  of  Polystyiwie  Resine"  as 
a  revision  to  the  Coniecdcut  SIP 
because  it  is  consistent  with  the  CTG 
document  for  this  source  category. 

3.  'VOC  Compliance  Methods," 
Subsection  22a-174-20(bbf.  This 
regnlation  is  being  araendad  to  darify 
that  VOC  surface  coating  sources  are 
required  to  use  a  capture  system  with  a 
90%  collection  efficiency  when  utilizing 
add-on  control  equipment  to  achieve 
compliance.  Pursuant  to  a  request  by 
EPA  die  State  has  also  clarified  die 
applicability  of  this  regulation.  In 
Connecticut's  proposed  version  of  the 
amendments,  subsection  2Za-l74-20(bb) 
was  inadvertently  listed  as  TiMtraWf  to 
the  following  subaectionK  subsection 
22a-174-20(t),  "Manufactiire  of 
Synthesized  Pharmaceutical  Products," 
subsection  22a-174-20(u),  "Manufacture 
of  Pneumatic  Rubber  Tires,"  and 
subsection  22a-174-a0(v),  'X>apliic  Arts 
Rotogravers  and  Flexography."  These 
regulations  already  contain  capture  and 
control  efficiency  requirements  witiiin 
them.  The  State  has  removed  these 
subsections  from  the  apfriicability 
paragraph  of  subsection  22a-174-20(bb) 
in  the  final  by  adopted  version  of  the 
amendments  to  this  regulation. 

Final  Action:  EPA  is  approving 
revisions  to  subsection  22a-174-20(bb). 
"VOC  Compliance  Mediods."  of  die 
Connecticut  SEP. 

Additionally,  the  Connecticut  DEP 
submitted  a  letter  to  EPA  on  July  3. 1986 
clarifying  the  testing  requirements  in 
section  22a-174-5  "^thods  for 
Sampling  Emission  Testii^  and 
Reporting."  of  its  regulations.  In  this 
letter,  the  DEP  commita  to  requiring  only 
EPA-approved  test  mediodt  when 
requiring  emission  testing  of  sources  of 
VOC  emissions.  This  letter  has  been 
provided  to  EPA  to  clarify  the  DEFs 
implementation  of  section  22a-174-5. 

The  Office  of  Management  and  Budget 
has  exempted  this  rale  from  the 
requirementa  of  section  3  of  Executive 
Order  12291. 
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Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  18, 198a  This  action  may 
not  be  challenged  later  in  the 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Connecticut  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1962. 

Date:  May  1.  igsa 
Lee  M.  ThonuM, 
Administrator. 

Part  52  of  Chapter  I,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  52— (AMENDED] 

Subpart  H-€onnecticut 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Anthortty:  42  U.S.C  7401-7642. 

2.  Section  52.370  is  amended  by 
adding  paragraph  (c](38)  as  follows: 

§52.370    idwiliflcationofplan. 


(c)  •  •  • 

(38)  Revisions  to  the  SUts 
Implementation  Plan  were  submitted  by 
the  Connecticut  Department  of 
Environmental  Protection  (DEP)  on  April 
14, 1987. 

(i)  Incorporation  by  reference.  (A) 
Letter  dated  April  14, 1987  from  the   j 
Connecticut  Department  of  ' 

Environmental  Protection  submitting 
revisions  to  the  State  Implementation 
Plan  for  EPA  approval 

(B)  Letter  dated  April  1. 1987  from  the 
Secretary  of  State  of  Connecticut  to 
EPA. 

(C)  Section  22a-174-20(x)  of  I 
Connecticut's  Regulations  for  the 
Abatement  of  Air  Pollution  titled. 
"Control  of  Volatile  Organic  Compound 
Leaks  from  Synthetic  C)rganic  Chemical 
&  Polymer  Manufacturing  Equipinenl." 
elective  April  1, 1987.                 ^    ^ 

(D)  Section  22a-174-20(y)  of       '' 
Connecticut's  Regulations  for  the 
Abatement  of  Air  Pollution  titled. 
"Manufacture  of  Polystyrene  Resins." 
effective  April  1, 1987. 

(E)  Amendments  to  subsection  22a- 
174-20(bb)  of  Connecticut's  Regulations 
for  the  Abatement  of  Air  Pollution  titled. 


"Compliance  Methods."  effective  April 
1. 1987. 

(ii)  Additional  materials,  (A)  Letter 
from  the  Connecticut  DEP  dated  July  3, 
1966  committing  the  Connecticut  DEP  to 
use  only  EPA  approved  test  methods 
when  requiring  the  testing  of  sources 
emitting  volatile  organic  compound 
emissions. 

(B)  Letter  frt)m  the  Connecticut  DH» 
dated  May  29. 1987  certifying  that  there 
are  no  polypropylene  or  high-density 
polyethylene  manufacturers  in  the  State 
of  Connecticut. 

3.  Section  52.375  is  amended  by 
adding  paragraph  (d)  as  follows: 

{52.375    CertHlcatkm  of  no 


(d)  Manufacturers  of  High-density 
Polyethylene  and  Polypropylene  Resins. 

[FR  Doc.  8&-t0077  Filed  5-18-68:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healttt  Care  Financing  Administration 

42  CFR  Part  421 

(BPO-0S7-F] 

Mecficare  Program^  Assignment  and 
Reassignment  of  Provider-Baeed 
Home  HeaNh  Agencies  and  Hoepicee 
To  Designated  Regional  Intermediarlee 

AOCNCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Final  rule. 

•unauav:  We  are  modifying  Medicare 
regulations  to  assign  provider-based 
home  health  agencies,  provider-based 
hospices  and  all  new  freestanding 
hospices  to  regional  intermediaries 
designated  by  HCFA. 
EFFlcnva  DATE  These  regulations  are 
effective  June  20. 1988. 
FOR  RMTHCR  INFORMATION  CONTACT. 
Norman  Fairfaurst  Regarding  transition 
issues.  (301)  504-9498:  Toba  M.  Winston: 
Regarding  intermediary  designation 
(301)  597-0471. 

MFFLEMENTARV  information: 

L  Background 

A.  General 

In  the  Medicare  program,  in  general, 
intermediaries  under  contract  with 
HCFA  are  responsible  for  making 
payment  to  providers  of  services  for  the 
covered  services  they  furnish  to 
Medicare  beneficiaries. 


Section  1818  of  the  Social  Security  Act 
permits  any  group  or  association  of 
providers  to  nominate  an  intermediary 
to  determine  the  proper  amount  of 
reimbursement  and  to  make  that 
reimbursement  As  amended  in  1977. 
this  section  authorized  the  Secretary  to 
assign  and  reassign  providers  that  had 
nominated  intermediaries  to  other 
intermediaries,  and  to  designate 
regional  or  national  intermediaries  for  a 
class  or  classes  of  providers,  if  he 
determines  that  to  do  so  would  result  in 
the  more  effective  and  efficient 
administration  of  the  program  (section 
1816(e)  of  the  Act). 

B.  Home  Health  Agencies 

1.  Background 

Section  1816(e)(4)  of  the  Act  requires 
the  Secretary  to  assign  home  health 
agencies  to  designated  regional 
intermediaries,  except  that  he  may 
assign  a  home  health  agency  (HHA)  that 
is  a  subdivision  of  a  hospital  (and  that 
agency  and  hospital  are  affiliated  or 
under  common  control)  only  if.  after 
applying  criteria  relating  to 
administrative  efficiency  and 
effectiveness  as  he  has  promulgated,  he 
determines  that  to  do  so  would  result  in 
more  effective  and  efficient 
administration  of  the  Medicare  program. 

To  implement  the  provisions  of 
section  1816(e)(4)  of  the  Act.  we 
amended  our  regulations  (42  CFR 
421.117)  to  require  that  all  freestanding 
HHAs  served  by  a  nominated 
intermediary  be  served  instead  by  a 
regional  intermediary  designated  by 
HCFA  (47  FR  38535.  September  1, 1982). 
At  that  time,  in  the  preamble  to  those 
amendments,  we  defined  "regional"  as 
meaning  "State"  and  we  designated  one 
intermediary  to  serve  freestanding 
HHAs  in  each  State.  We  also  amended 
our  regulations  (42  CFR  421.103) 
concerning  providers'  options  to  elect  to 
receive  pajrments  direcUy  bom  HCFA 
rather  than  through  an  intermediary  (49 
FR  3638.  January  30, 1984).  These 
regulations  clarified  our  authority  to 
contract  out  the  workload  of  HHAs  that 
dealt  directly  with  us  instead  of  through 
intermediaries.  Effective  February  29. 
1984.  we  required  the  direct  dealing 
freestanding  HHAs  to  receive  payments 
ttom  the  designated  regional 
intermediaries.  In  addition,  we  made 
available  to  HHAs  the  option  of 
requesting  an  altemative  designated 
intermediary  if  the  HHA  codd 
demonstrate  that  such  an  arrangement 
would  be  consistent  with  the  effective 
and  efficient  administration  of  the 
Medicare  program.  (42  CFR  421.117  (e). 
(fj  and  (g).  47  FR  3eea  January  sa  1984). 


As  a  result  of  these  revisions,  all 
frvestanding  HHAs  weie  assigned  to 
designated  regional  intermediaries. 
Provider-baaed  HHAs  were  not  affected 
by  diese  revisions  and  continued  to  be 
served  by  the  intermediaries  serving  the 
parent  providers. 

.  In  1984.  Congress  amended  section 
iei6(e)(4)  vi  the  Act  (section  2326  of 
Pub.  L  98-369)  to  require  that,  by  not 
later  than  July  1. 1987,  HCFA  reduce  Ae 
number  of  designated  regional  home 
health  intermediaries  to  not  more  than 
ten.  Accordingly,  on  February  13. 1988. 
we  published  a  final  notice  (tesignating 
ten  regional  intermediaries  to  serve 
freestanding  home  health  agencies  (SI 
FR5403). 

(See  below  for  a  listing  of  the  designated 
intermediaries  and  their  service  areas.] 

2.  Proposed  Rule  Related  to  HHAs 

On  January  22, 1987,  we  published  a 
proposed  rule  announcing  our  intent  to 
assign  provider-based  HHAs  to  die 
same  intermediaries  designated  kst 
freestanding  HHAs  (52  VR  2424). 

With  respect  to  a  hospital-based 
HHAs.  section  l«16(eK4)  of  the  Act 
states  that  the  Secretary  shall  assign 
hospital-based  HHAs  to  designated 
intermediaries  only  if.  after  applying 
criteria  relating  to  administra^ve 
efficiency  and  effectiveness  as  die 
Secretary  may  promulgate,  it  is 
determined  that  such  assignment  would 
result  in  the  more  effective  and  efikient 
administration  of  die  Medicare  prepera. 
We  proposed  to  modify  42  CFR  421.117 
to  establish  criteria  diat  are  applicable 
to  this  issue  and  determined,  based  on 
the  application  of  die  criteria  listed  and 
discuseed  below,  that  the  assignment  of 
hospital-based  HHAs  to  designated 
regional  intermediaries  could  be 
expected  to  result  in  more  effective  and 
efficient  administration  of  the  program. 
Additionally,  although  not  required  to 
do  so.  we  also  determined  based  on  the 
application  of  these  criteria,  that  the 
assignment  of  HHAs  that  are  based  in  a 
Medicare  provider  other  than  a  hospital 
(e.g..  based  in  a  Medicare  skilled  nursing 
facility)  could  also  be  expected  to  result 
in  more  effective  and  efficient 
administration  of  the  program. 

The  six  specific  criteria  we  used  to 
determine  whether  to  assign  provider- 
based  HHAs  to  the  ten  regional 
intermediaries  are  as  follows: 

.a.  Uniform  interpretation  of  Medicare 
rules — Assignment  of  provider-based 
F&iAs  to  designated  regional 
intermediaries  must  facilitate  uniformity 
in  interpreting  Medicare  rales. 

b.  Expertise  in  bill  processing — 
Assignment  of  provid04>ased  HHAs  to 
designated  regional  intermediaries  must 


ensure  that  HHA  bills  are  processed  by 
an  intermediary  widi  expertise  in 
processing  and  adjudicating  home 
healdi  bills. 

c.  Control  of  administrative  costs — 
Assignment  of  provider-based  HHAs  to 
designated  intermediaries  must  have  die 
potential  to  reduce  administraliTe  costs. 

d.  Ease  of  communication  vridi 
HHAs — Assignment  of  provider-based 
HHAs  to  designated  regional 
intermediaries  must  facilitate 
communication  of  program  policy  and 
issues. 

e.  Ease  of  data  collection — 
Assignment  of  provider-based  HHAs  to 
designated  regional  intermediaries  must 
facilitate  data  collection. 

f.  Base  of  HCFA  monitoring  of 
intermediary  performance — Assignment 
of  provider-based  HHAs  to  designated 
regional  intermediaries  must  facilitate 
HCFA's  monitoiing  of  intermediary 
performance. 

We  also  proposed  that  die  Secretaiy 
coidd  use  other  criteria  he  believes  to  be 
pertinent 

All  of  the  criteria  except  item  b  above 
are  met  simply  by  virtue  of  transferring 
all  HHA  providers  to  the  ten 
intermediaries.  For  example,  it  is  more 
efficient  and  less  costly  to  send  out  ten 
sets  of  instructions  rather  than  more,  to 
collect  data  from  ten  intermediaries, 
than  to  collect  it  frtun  more,  or  to  make 
data  processing  systems  changes  at  ten 
intennediaries  rather  than  more. 

While  it  is  not  as  evident  that 
criterion  b  has  been  met,  we  were 
confident  that  it  would  be.  We  proposed 
to  transfer  HHAs  to  intermediaries 
whose  long-term  overall  performance 
indicates  &ey  are  effective  and  efficient 
and  we  believed  that  oru:e  the  HHAs 
were  tiansfened  to  the  (ksigoated 
intermediaries,  perfonnance  data  would 
substantiate  the  accuracy  of  our 
projection. 

We  proposed  that  the  intermediaries 
designated  to  serve  the  provider-based 
HHAs  be  the  same  intermediaries 
currentiy  designated  to  serve  the 
freestanding  HHAs. 

These  intermediaries  and  the  areas 
they  serve  are: 

a.  Associted  Hospital  Service  of 
Maine — Connecticut.  Maine. 
Massachusetts.  New  Hampshire.  Rhode 
Island  and  Vermont 

b.*  The  Prudential  Insurance 
Company  of  America — New  J^sey.  New 
York.  Pureto  Rico  and  die  Virgin  Islands. 


■  Note.— The  Prudsnliri  hisuienct  Oampany  of 

America  notified  tke  Hukk  Can  Ploudns 
AdministraUoa  on  April  an  1SSB  Uwiil  Mmds  lo 
temlnate  iU  Medicare  contracts  cfFective  Decembar 
31. 1968.  Those  home  health  agencies  and  hospice* 
that  were  to  be  or  are  cnreiitiy  serred  by 


c.  Kue  Gross  of  Greater 
Phflaiielpfaie— Delaware,  District  of 
Columbia.  Maryland,  Pennsylvania. 
Virginia  and  West  Virginia. 

d.  Blue  Cross  and  Hue  Shield  of  Soudi 
Carolina— Kentudcy.  Noidi  Carolina. 
South  Carolina  and  Tennessee. 

e.  Aetna  Life  and  Casualty — Alabama. 
Florida.  Geor^a  and  Mississippi. 

f.  Blue  Cross  and  Bhie  Shield  United 
of  Wisconsin— Wisconsin.  Michigan  and 
Minnesota. 

g.  Health  Care  Service  Corporation 
(Chicago.  Illinois)— Hlmois.  Indiana  and 
Ohio. 

h.  New  Mexico  Blue  Cross  and  Blue 
Shield,  Inc. — Arkansas,  Louisiana.  New 
Mexico.  Oklahoma  and  Texas. 

L  Blue  Cross  of  Iowa,  faic— Colorado, 
Iowa,  Kansas,  Missouri,  Montana, 
Nebraska,  North  Dakota,  South  Dakota. 
Utah  and  Wyoming. 

).  Blue  Cross  of  Califomia — Alaska. 
Arisona.  Catifonsa,  Hawaii,  Idaho, 
Oregon,  Nevada  and  Washington. 

We  also  proposed  granting  provider- 
based  HHAs  ^  same  opportunity 
afforded  freestanding  HHAs  to  request 
to  be  served  by  an  alteroatire 
designated  regional  interaiedKefy.  These 
requests  were  not  to  be  granted 
automatically;  rather  an  HHA  would  be 
required  to  denonstrete  tbet  dw  change 
to  the  aHemative  designeted  regional 
intennediaiy  would  be  consistent  with 
the  effective  end  effident  edmintstretion 
of  the  Medteare  progranL  llie  requests 
would  have  to  be  filed  in  accordance 
with  the  tnaetable  established  at  42  CFR 
421.106(a)  and  would  be  evaluated  in 
accordance  vrith  criteria  otmtained  et  42 
CFR  421.10B(b).  The  inteinwidieries  we 
proposed  designeting  es  alternative 
designeted  intermetfiaiies  for  provider- 
based  HHAs  and  the  arees  in  which 
they  would  be  available  ere: 

llie  Pordential  Insurance  Company  of 
America — ^Alabama.  Connecticut, 
Delaware.  District  t>f  Columbis,  Florida. 
Georgia.  lovra.  Kansas,  Kentucky, 
Maine,  Maryland.  Massachusetts, 
Mississippi,  KGssouri,  Nebraska.  New 
Hampshire.  Nordi  Carohna, 
Pennsylvania,  Rhotle  Island,  South 
Carolina.  Tennessee.  Vermont,  Vii:ginia, 
and  West  Virginia; 

Blue  Cross  of  Iowa,  Inc. — Alaska, 
Arizona.  Arkansas,  California.  Hawaii, 
Idaho.  iDinois.  Indiana,  Louisiana, 
Michigan.  Mnnesota.  Nevada,  New 
Jersey.  New  Mexico,  New  York.  Ohio. 
Oklahoma.  Oregon.  Puerto  Rico.  Texas. 
Virgin  Islands,  Washington  and 
Wisconsin;  and 


Pnidential  wiU  be  notified  of  their  »mrncw^ 
intermediary  as  soon  as  a  repiacement  for 
Pnidential  Is  selected. 
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Blue  Cross  of  California — Colorado, 
Montana,  North  Dakota,  South  Dakota. 
Utah,  and  Wyoming. 

In  proposing  to  assign  provider-based 
HHAs  to  the  designated  intermediaries, 
we  proposed  that  where  the  HUA  and 
parent  provider  would  be  served  by 
different  intermediaries  that  audit  and 
cost  report  settlement  for  both  remain 
the  responsibility  of  the  intermediary 
serving  the  parent  provider.  Bill 
processing,  making  coverage 
determinations  and  making  payments  to 
the  HHA  would  be  done  by  the 
designated  regional  intermediary. 

C.  Hospices 


1.  Background 

Section  1816(e)(5)  of  the  Act  requires 
the  Secretary  to  designate  the 
intermediary  that  will  serve  each 
hospice,  except  that  with  respect  to  a 
hospice  that  is  a  subdivision  of  another 
Medicare  provider  (and  the  hospice  and 
parent  provider  are  under  common 
control)  due  regard  be  given  to  the 
intermediary  serving  the  parent 
provider. 

To  implement  the  provisions  of 
section  1816(e)(5),  we  amended  our 
regulations  at  42  CFR  421.117  to  require 
that  (1)  freestanding  hospices  receive 
payment  through  an  intermediary 
designated  by  HCFA;  (2)  hospices  that 
are  subdivisions  of  another  Medicare 
provider  that  elected  to  receive 
payments  through  an  intermediary 
receive  payment  through  the  same 
intermediary  that  serves  the  parent 
provider  and  (3)  hospices  that  are    i 
subdivisions  of  another  Medicare     | 
provider  that  elected  to  deal  directly 
with  HCFA  receive  payment  through  an 
intermediary  designated  by  HCFA.  (48 
FR  56036,  December  16. 1983). 

Currently  two  intermediaries  are 
designated  to  serve  freestanding 
hospices  and  provider-based  hospices  in 
category  (3)  above.  The  Prudential 
Insurance  Company  of  America  serves 
hospices  located  in  States  east  of  the 
Mississippi  River  and  Blue  Cross  of 
California  serves  hospices  located  in 
States  west  of  the  Mississippi  River.  The 
entire  States  of  Minnesota  and 
Louisiana  are  served  by  Blue  Cross  of 
California. 

2.  Proposed  Rule  Related  to  Hospices 

In  the  proposed  rule  published  on 
January  22, 1987,  we  announced  our 
intent  to  amend  current  regulations  at  42 
CFR  421.117(c)  to  assign  provider-based 
hospices  and  all  newly  participating 
freestanding  hospices  to  the  designated 
regional  intermediaries  serving  HHAs. 
Thus,  we  planned  to  expand  from  tK^o  to 
ten  the  number  of  intermediaries 


designated  to  serve  freestanding 
hospices.  We  pointed  out  that  while  we 
had  previously  designated  two 
intermediaries  to  serve  freestanding 
hospices,  this  had  not  resulted  in  a 
concentration  of  the  workload  because 
there  are  many  intermediaries 
processing  small  provider-based  hospice 
workloads.  We  also  pointed  out  that 
existing  regulations  require  that 
provider-based  hospices  be  served  by 
the  same  intermediary  serving  the 
parent  provider.  Since  the  majority  of 
hospices  are  based  in  HHAs,  an  indirect 
result  of  the  assignment  of  freestanding 
HHAs  to  the  ten  designated 
intermediaries  was  a  concentration  of 
the  hospice  workload  in  these  ten 
intermediaries.  We  believe  it  makes 
sense  to  make  this  concentration 
complete.  Therefore,  we  proposed  that 
the  intermediaries  designated  to  serve 
hospices  be  those  same  intermediaries 
designated  to  serve  HHAs.  In  the  case  of 
provider-based  hospices,  we  proposed 
that  the  settlement  of  the  Medicare  cost 
report,  including  the  supplemental 
hospice  worksheets,  continue  to  be  the 
responsibility  of  the  intermediary 
serving  the  parent  provider. 

We  proposed  assigning  newly- 
participating  freestanding  hospices  to 
the  intermediary  designated  for  its 
location. 

In  the  interest  of  minimizing 
disruptions,  we  proposed  an  exception 
to  the  general  rule  in  order  to  allow 
those  freestanding  hospices  currently 
served  by  Prudential  or  Blue  Cross  of 
California  to  continue  to  be  served  by 
those  intermediaries,  if  the  hospice  so 
desired. 

We  also  proposed  granting  a  hospice 
the  opportunity  to  request  to  be  served 
by  an  alternative  designated  regional 
intermediary  if  it  demonstrated  that  the 
change  to  the  alternative  designated 
regional  intermediary  would  be 
consistent  with  the  effective  and 
efficient  adminisfration  of  the  Medicare 
program.  Such  requests  would  have  to 
be  nied  in  accordance  with  the 
timetable  established  at  42  CFR 
421.106(a]  and  would  be  evaluated  in 
accordance  with  criteria  contained  at  42 
CFR  421.106(b).  We  proposed  that  the 
alternative  designated  regional 
intermediaries  and  the  areas  in  which 
they  would  be  available  be  the  same  as 
those  Usted  above  for  HHAs. 

We  made  the  above  proposal  in  the 
interest  of  achieving  greater 
effectiveness  and  efficiency  in 
administering  the  Medicare  hospice 
benefit  We  proposed  that  the  criteria 
relating  to  effective  and  efficient 
administration  listed  above  in 
connection  with  HHAs  also  apply  to  the 
designation  of  intermediaries  for 


hospices.  Additionally,  reassignment  of 
the  provider-based  hospices  would  not 
have  a  negative  impact  on  the 
intermediaries  currently  serving  them. 
Very  few  hospice  providers  would  be 
eliminated  from  an  intermediary's 
current  list  of  providers.  In  the  majority 
of  cases,  only  one  hospice  would  be 
eliminated  itom  the  list.  A  loss  of  so  few 
providers  would  not  have  a  detrimental 
effect  on  the  involved  intermediaries. 

D.  Technical  revisions. 

We  proposed  making  the  following 
technical  changes: 

•  Amending  the  definition  of 
"Intermediary"  at  42  CFR  421.3,  by 
changing  the  term  "freestanding  HHAs" 
to  "FftlAs"  to  clarify  that  we  have 
designated  intermediaries  for  all  HHAs. 

•  Deleting  the  clause  "Except  for 
certain  hospice  physician  services, 
which  are  generally  reimbursed  by 
carriers"  from  42  CFR  405.117(c) 
(redesignated  as  42  CFR  405.117(d). 
Carriers  have  never  reimbursed  hospice 
physician  services,  so  this  clause  is 
inaccurate. 

•  Deleting  42  CFR  421.117(g) 
(redesignated  as  42  CFR  421.117(h)). 
which  gave  freestanding  providers 
dealing  directly  with  HCFA  30  days 
from  January  30, 1984  to  request  transfer 
to  the  alternative  designated  regional 
intermediary  without  having  to  prove 
the  transfer  would  result  in  more 
effective  and  efficient  administration. 
Provisions  of  that  paragraph  are  now 
obsolete. 

•  Amending  42  CFR  421.128(f)  by 
deleting  the  word  "freestanding"  to 
show  that  imder  section  1816(e)(4)  of 
the  Act  an  intermediary  that  loses 
either  freestanding  or  provider-based 
HHAs  or  hospices  as  a  result  of  the 
reassigimient  or  by  the  designation  of 
regional  intermediaries  does  not  have 
the  right  to  appeal  any  adverse  effect 

n.  Analysis  and  Response  to  Comments 

We  received  92  comments:  76  from 
providers,  7  from  provider  associations, 
6  from  Medicare  intermediaries,  and  1 
each  frtim  a  member  of  Congress,  a 
State  health  department,  and  a  county 
health  department.  Sixteen  of  the 
commenters  wrote  in  support  of  our 
proposal;  the  others  objected  to  the 
proposal  or  had  concerns  with  some 
aspects  of  the  proposal.  We  discuss  the 
comments  and  our  responses  to  them 
below. 

Comment:  Several  commenters,  while 
not  disagreeing  with  the  criteria  relating 
to  administrative  efficiency  and 
effectiveness  that  we  proposed, 
disagreed  that  they  would  be  met 
Specific  comments  were  (1)  it  has  not  . 


yet  been  demonstrated  that  the  selected 
intermediaries  have  expertise  in  home 
health  bill  processing;  (2)  until  HCFA 
provides  clear  guidance  of  such  terms  as 
"skilled  nursing."  "intetmiHent  care." 
and  "homebound."  we  will  not  have 
consistency  in  coverage  determinations; 
and  (3)  savings  from  economies  of  scale 
will  be  minimal. 

Respone:  Based  on  our  experience 
with  freestanding  HHAs.  we  continue  to 
believe  that  uniform  interpretation  of 
Medicare  rules,  better  control  of 
adminisfrative  costs,  ease  of 
communication  with  HHAs.  data 
collection  and  HCFA  monitoring  of     -y 
intermediary's  performance  will  be 
enhanced  by  virtue  of  reducing  the 
number  of  intermediaries  processing 
provider-based  home  health  bills  from 
53  to  10.  For  example,  it  is  more  efficient 
and  less  costly  to  work  with  or  issue 
instructions  (or  both)  to  10 
intermediaries  than  53.  We  are  better 
able  to  monitor  performance  and  collect 
data  from  10  rather  than  53 
intermediaries  to  assure  there  is  more 
uniform  interpretation  of  Medicare  rules. 
We  have  been  monitoring  HHA 
performance  data  on  a  monthly  basis 
and  where  there  are  issues  to  be 
resolved,  we  are  working  with  the 
regional  office  and  intermediary  staff  to 
resolve  these  issues. 
.    Regarding  criterion  b.  expertise  in  bill 
processing,  the  designated 
intermediaries  long-term  overall 
performance  indicates  they  have  the 
expertise  to  adjudicate  and  process 
home  health  bills.  Additionally,  they 
have  demonstrated  the  ability  to  assume 
a  si^ifficant  increase  in  workload  and 
continue  to  process  bills  accurately  and 
timely.  The  transfer  of  freestanding 
home  health  agencies  to  the  designated 
intermediaries  was  completed 
September  1. 1987.  Approximately  3.000 
home  health  agencies  were  reassigned. 
Although  a  few  intermediaries 
encoimtered  isolated  transition 
problems,  the  problems  were  few 
relative  to  the  magnitude  of  the  task  and 
they  have  been  resolved. 

Regarding  consistency  of  coverage 
determinations,  having  10  intermediaries 
making  such  decisions  is  an 
improvement  over  having  53 
intermediaries  making  coverage 
determinations.  Furthermore,  we  have 
been  working  with  the  ten  regional 
intermediaries  to  identify  areas  where 
inconsistent  determinations  have  been 
made,  to  arrive  at  proper 
determinations,  and  to  see  that  in  the 
futiu«  the  guidelines  will  be  applied 
uniformly. 

We  agree  that  savings  from 
economies  of  scale  may  be  minimal. 
While  we  do  expect  some  savings  to 
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accrue  from  economies  of  scale  in  HHA 
bill  processing,  we  see  a  large  part  of 
the  reduced  administrative  costs  coming 
from  having  to  modify  fewer  bill 
processing  systems  when  changes  in  the 
home  health  program  require 
modifications  to  software  programs. 

Comment-  Several  commenters  stated 
that  distance  from  the  regional 
intermediary  will  create  problems.  For 
example,  there  will  be  some  delays  in 
handling  inquiries  and  there  will  be 
additional  provider  administrative  costs, 
such  as  long  distance  telephone  calls. 

Response:  We  do  not  agree  that 
increased  distance  by  itself  will  create 
problems.  A  number  of  HHA  providers 
at  their  request  are  currently  assigned  to 
the  alternative  designated  regional 
intermediary.  In  many  of  these  cases, 
the  provider  is  located  over  800  miles 
&t)m  the  intermediary.  This  has  not 
created  problems.  Additionally,  for 
years,  many  providers,  located 
throughout  the  United  States,  elected  to 
be  served  by  HCFA's  Office  of  Direct 
Reimbursement  (ODR).  They  also  did 
not  find  distance  fit)m  ODR  to  be  a 
problem.  While  face-to-face  provider/ 
intermediary  contacts  may  be  less 
frequent  experience  has  shown  that 
most  issues  can  be  resolved  timely  and 
satisfactorily  either  by  telephone  or 
written  correspondence. 

If  the  transfer  should  result  in 
increased  provider  costs,  these  costs 
will  be  reimbursed  according  to 
established  Medicare  reimbursement 
principles  to  the  extent  they  are 
reasonable,  allowable,  and  verified  by 
the  intermediary.  If  the  HHA's  costs 
exceed  the  limits  as  the  result  of  the 
required  transfer  to  a  designated 
regional  intermediary,  and  exception  to 
the  limits  may  be  granted  to  the  extent 
that  the  costs  are  reasonable, 
attributable  to  the  circiunstances 
specified,  separately  identified  by  the 
provider  and  verified  by  the 
intermediary.  In  the  case  of  hospices, 
there  is  no  legislative  or  regulatory  basis 
for  exceptions  to  the  rates. 

Comment  A  couple  of  commenters 
stated  that  transition  of  provider-based 
home  health  agencies  to  designated 
intermediaries  may  mean  an  initial  loss 
of  electronic  media  claims  processing. 

Response:  The  providers  will  not  have 
to  forego  the  benefits  of  automation.  The 
designated  intermediaries  have  the 
capacity  to  receive  HHA  bills  via 
various  electonic  media  (tape  cassette, 
disk,  dial-up,  etc.).  Some  providers  may 
have  to  make  minor  system  changes  to 
meet  the  intermediaries'  format  and 
submittal  requirements.  The  designated 
intermediaries  will  hold  provider 
training  sessions  to  familiarize  the  home 


health  agencies  and  hospices  with  their 
billing  requirements. 

Comment  Several  commenters  stated 
that  the  ten  designated  intermediaries 
have  not  been  in  place  long  enough  and 
requested  that  we  delay  the  move  until 
we  have  assessed  the  effect  of  the 
fransition  of  the  freestanding  home 
health  agencies. 

Response:  The  ten  designated 
intermediaries  have  a  long  history  of 
processing  home  health  bills  (from  the 
beginning  of  the  Medicare  program)  and 
they  have  further  demonstrated  their 
ability  in  satisfactorily  assuming  the 
additional  freestanding  HHA  workload. 
As  we  stated  previously,  over  3000 
freestanding  home  health  agencies  have 
transferred  to  the  designated 
intermediaries.  Each  intermediary  has 
been  able  to  assume  the  additional 
workload,  provide  orientation  and 
fraining  for  the  providers,  and  process 
bills  while  maintaining  adequate  cash 
fiow  to  providers.  The  designated 
intermediaries  accomplished  this  even 
though,  for  most  of  them,  the  home 
health  workload  increased  100  percent 
or  more.  We  have  demonstrated  our 
ability  to  conduct  a  smooth  transition. 

Comment  A  commenter  with  an 
HHA-based  hospice  located  in  a  State 
that  is  currently  served  by  Aetna  has  as 
its  intermediary  Prudential,  because 
Prudential  serves  the  parent  HHA  as  an 
alternative  designated  HHA 
intermediary.  The  hospice  asked 
whether  it  would  have  to  fransfer  to  the 
intermediary  for  the  State.  Aetna.  The 
commenter  pointed  out  that  the 
proposed  exception  that  would  allow  a 
hospice  currently  served  by  Prudential 
or  California  Blue  Cross  to  remain  with 
that  intermediary  was  restricted  to 
fi%estanding  hospices. 

Response:  We  appreciate  the 
commenter  calling  this  situation  to  our 
attention.  It  is  our  intent  that  all 
hospices  be  assigned  to  designated 
intermediaries,  but  that  this  be  achieved 
in  the  least  disruptive  manner. 
Therefore,  we  are  allowing  any 
fi^estanding  hospice  that  is  currently 
assigned  to  Prudential  or  Blue  Cross  of 
California  to  continue  to  be  served  by 
that  intermediary  even  if  it  is  not  the 
designated  or  alternate  intermediary  for 
its  location.  (However,  as  noted  earlier, 
Prudential  does  not  intend  to  serve  as 
intermediary  after  December  31, 1988;  its 
hospices  and  HHAs  will  be  reassigned 
by  that  time.)  We  will  also  allow  a 
provider-based  hospice  currently 
assigned  to  any  one  of  the  ten 
designated  intermediaries  to  continue  to 
be  served  by  that  intermediary  even  if  it 
is  not  the  regional  or  alternate 
intermediary  for  its  location.  Therefore. 
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ttw  hospioe  owjr  stay  with  n«denlial  if 
it  so  chooses. 

Although  it  was  not  stated  in  th«  . 
proposed  nile.it  is  oar  jatenlioa  to 
graadCathar  ia  aay  HHAs  ia  this  sasM 
situation.  We  are  tfaareidn  darifyiog  the 
regulations  to  aUow  any  HHA  that  ia 
currently  served  by  any  one  of  the 
designated  intermediaries  to  coadnoe  to 
be  served  by  that  intermediary  even  if  it 
is  not  the  regjooal  or  ahemate 
intetmediary  for  its  location,  if  the  HHA 
so  chooses. 

CommeDt:  iiany  of  the  cooimenters 
stated  that  dealing  with  two 
iaterraeifiariss  wiQ  be  costly  and 
cumbefsome  and  will  create  confusion. 
Regarding  the  latter,  the  exam^  most 
often  stated  was  receiving  conflirting 
advice  from  eadi  intenBe<fiary;  eg<. 
reganfing  preparation  of  cost  reports. 

Response:  h  is  tine  that  in  some  cases 
providers  may  need  to  incur  costs  for 
minor  computer  modifications  and 
]}ersonnel  training.  However,  aside  from 
the  initial  setup  expenses,  the  effect  on 
ongoing  costs  is  e^qiected  to  be  minhnaL 
Costs  incorred  by  die  HHA  or  its  parent 
provider  wffl  be  reimbursed  arcording  to 
established  Medicare  reimbursement 
principles  to  die  extent  niey  are 
reasonable,  aHowaMe.  and  verified  by 
the  intermediary.  Hospice  rates,  on  the 
other  hand,  are  snbject  to  limits  and 
there  is  no  provision  for  increases 
beyond  the  Bndts  even  if  doe  to  cost 
increases. 

We  have  taken  steps  to  reduce  the 
possibility  of  confusion  of  having  two 
intermediaries  serving  the  provider  by 
assigning  eadi  separate,  dearly 
ideirtifiabie  areas.  For  example, 
qaestkiBS  related  to  fiscal  areas  such  as 
preparation  of  cost  reports,  setting 
interim  rates,  audit  and  cost  settlement 
will  be  answered  by  the  intermediary 
serving  the  "parent"  provider.  The  home 
health  agency  or  hospice  will  deal  with 
its  designated  intermediary  regarding  aU 
other  issues.  We  wiH  work  widi 
Intermediaries  and  providen  to  make 
sure  that  they  are  informed  and  clearly 
understand  these  divisions  of 
responsibihty.  Should  a  question  be 
dvected  lo  the  inapfHopriate 
intermediary  (because  of  the  education 
effort  we  expect  this  to  be  a  rare 
occurrence),  that  intermediary  will  not 
provide  an  answrer,  but  will  refer  the 
question  or  qiiestioner  to  the  proper 
intermediary.  Therefore,  concern  that 
the  provider  will  need  to  deal  %vith 
conflicting  advice  from  two 
intermediaries  is  unwarranted.  We  are 
amending  42  CFR  421.100  to  clarify  the 
delineated  responsibilities  for  seryioe  to 
provider-based  hospices  and  HHAS. 
Commeat  A  couple  of  oomaoenters 
suggested  that  they  should  have  access 


toton-freeani 
desigBaladi 

netpoueo:  we  afaiMicaiisManayaia 
establishaaoiolloll^ae  tdaphona 
liaea.  Hm  coats  of  provider  telephone 
calls  continiw  to  be  iadoded  in  the 
HHA's  oast  report  em  a  noadal  bosiiiess 
expense  and  are  reimbursable  under 
established  Medimrs  relaibaneiBait 
piiadples. 

Coauoeat:  One  conaaenter  »Mad  that 
providers  axe  bein  deprived  of  their 
right  to  a  choice  at  intgrawdlaiy. 

fienpooaa-lndie  case  of  hoaaa  health 
agendes  and  hospices,  the  tight  of  a 
provider  to  r**A"f  its  intarmediaiy  is 
limited  by  statate  (secdons  lBie(e)(4 
and  lBie(e)(5)  of  die  Act).  Under  this 
rule  IfilAs  jetain  the  same  ri^  other 
providers  have  to  request  a  cAaqge  of 
intemediaiy:  Le..  they  may  request  a 
change  to  tbe  altematlve  deai^iated 
intermediary.  As  in  the  case  of  odiar 
providers,  we  wffl  evaluate  any  sndi 
request  based  on  criteria  at  tt  CFR 
AZLVA.  An  exception  Is  provided  for  a 
hospice  or  HHA  that  as  of  [die  effective 
date  of  tills  rule]  is  receiving  payment 
from  any  one  of  the  ten  desimated 
regional  intermediaries.  Sncn  a  hosi^ce 
or  HHA  may.  if  It  so  desires,  continue  to 
receive  payment  from  that  intermediary 
even  if  tiiat  intermediary  is  not  the 
designated  regional  intermediaiy  or  the 
alternative  designated  regional 
intermediary  for  the  particular  State  in 
which  the  hospice  or  HHA  is  located. 

Comment:  A  few  commenten 
questioned  our  objectivity  in  selecting 
the  designated  intermediaries.  Some 
quoted  &e  General  Accounting  Office 
(GAO)  report,  "^eed  to  Strengtheo 
Home  Health  Care  Payment  Control  and 
Address  Unmet  Needs",  (GAO/HRD- 
87-9)  that  stated  that  infcHmation  we 
used  in  the  selection  process  raised 
questions  about  die  prior  peifoiraance  of 
all  47  intermediaries  assessed,  induding 
the  10  selected  to  serve  as  regional 
intermediaries. 

Response:  In  making  selections  of  the 
10  regional  tntermediaries,  we  engaged 
in  a  pubhc  process  to  allow  input  from 
all  faiterested  parties.  We  publidied  a 
proposed  nottce  [SO  PR  141«2)  on  April 
la  IMS,  with  a  80  day  comment  period 
nwTMimiring  tiiis  initiative.  On  February 
13.  l»a,  after  an  analysis  of  all 
oonaaeets  received,  we  published  a  final 
notice  (51  FR  5403).  To  summarize  what 
is  explained  in  detod  in  those  notices:  in 
the  selection  process,  we  considered  the 
distribution  of  providers  and  workload, 
transition  risks,  and  each  intermediary's 
performance  against  an  entire  array  of 
criteria  ae  ooBq)ared  with  other  existing 
intermediaries  available  tvithin  the 
proposed  regional  ooafigurationa.  We 
evalaated  each  intermediary's 


HHAs. 


capabflttyead  [ 

maaaaed  far  HCFA'afiseal  year  ms 
and  tSM  Coalcactor  Paffonance 
EvahatioB  Prngnaa  (CnP). 

%imii  Mspact  to  tfw  GAG  report,  w« 
note  dMt  GAO  crtttdsa  of  onr  selection 
relied  heavily  on  date  related  to  deniah. 
As  we  stated  In  die  Febraaiy  18, 1968 
finm  notice,  we  eki  not  nee  deaial  rates 
in  owanidysis  becenae  denid  rates  ere 
subject  to  udilgttoas  tartefpretatkm.  For 
example,  it  is  not  dear  to  what  extent 
low  deaial  rates  are  related  togood 
provider  education  coBrta  by 
inteitteulailes  or  overly  broad 
interpretations  of  existing  coverage 
policy. 

OootoMntr  A  namoer  of  conunenters 
were  concerned  niat  me  transition  could 
disnqit  vaAk  flow  to-  the  provider-based 
agencies. 

Response:  We  will  make  every  effort 
to  assure  diat  there  wffl  be  no 
intemiptiim  of  carii  flow.  Before  the 
tiansitian.  we  will  Identify  each  home 
heahh  agencgr.  its  mediod  of 
reimbniaament  and  its  frequency  of 
receivfaig  Aat  rehnbarsement  so  that  we 
can  ident^  potratial  proUem  areas.  As 
we  have  doiw  in  die  past  transitions,  we 
will  work  dosriy  with  the 
intermediaries  and  affected  providers  to 
resolve  problems  that  could  interrupt 
cash  flow.  Additionally,  we  will  use 
existing  payment  procedures  to  meet 
provider  cash  flow  requirements  under 
spedal  circumstances.  The  reassignment 
of  freestandi^  HHAs  was  completed 
September  1. 1987.  Approximately  3.000 
HHAs  were  transferred.  The  transfers 
went  weU:  no  major  problems  occurred. 
We  prompdy  addressed  and  settied 
issues  raised. 

Comment  One  cocuaanter  stated  that 
since  the  ragional  intermediary  is  used 
to  dealing  i^di  proprietary  agencies 
only,  it  wdD  not  understand  the  spedal 
needs  and  hmctions  of  a  hospital-based 
agency. 

Response:  Our  designated 
intermediaries  serve  all  types  of  h<lme    - 
health  agencies  within  their  service 
area.  These  include,  in  addition  to 
proprietary  ageodea,  visiting  nurse 
association  agencies,  oosabined 
government  and  voluntary  i^endes,        ' 
offidal  hcsalth  agendes.  private  non- 
profit agencies,  rehabilitative  facility- 
based  agencies  and  bospitel-based  and 
skilled  nursing  fadlity-hased  agencies. 
Each  intemiedtery  is  aware  of  and  able 
to  accommodate  the  uniqoe  feattoes  and 
special  needs  of  each  type  of  agency  to 
the  extent  appropriate  to  do  so. 

Coasaentr  Scwwral  commenten 
expressed  the  opinion  that  then  could 


be  problems  in  the  timely  exchange  of 
remittance  and  utilization  information 
between  the  designated  intermediary 
and  the  local  intermediary.  These 
qpmmenters  were  concerned  about  how 
this  would  effect  setting  interim  rates. 

Response:  Separating  the  daim 
processing  and  fiscal  functions  will 
require  coordination  between  the  two 
intermediaries.  The  intermediary  serving 
the  parent  provider  will  peed  utilization 
data  fit>m  the  regional  intermediary  in 
order  to  establish  and  adjust  interim 
rates. 

We  are  woricing  to  identify  data 
exchange  needs  and  establish  time 
frames  for  exchange  of  those  data.  This 
procedure  will  be  in  place  before  we 
begin  transfer  of  provider-based  HHAs. 
Since  the  designated  intermediary  is 
also  a  local  intermediary  for  hospitals  in 
its  own  Stete,  it  is  aware  of  the  need  for 
prompt  and  accurate  Provider  Statistical 
and  Reimbursement  (PS  &  R)  reports. 

Comment-  A  substantial  number  of 
commenters  stated  that  tiiey  have  had  a 
good  working  relationship  with  their 
current  intermediary  and.  some 
questioned  whether  this  type  of 
relationship  will  continue. 
'  Response:  We  are  pleased  to  hear  that 
providen  have  been  satisfied  with  the 
service  given  by  their  current 
intermediaries.  The  designated 
intermediaries  and  we  will  do 
everything  possible  to  fadlitate  the 
formation  of  new,  effective  working 
relationships  with  the  providen  that  are 
transferred.  To  illustrate,  designated 
intermediaries  have  held  nearly  700 
workshops  for  providen  reassigned  to 
them.  These  woricshops  will  continue 
with  the  reassignment  of  the  provider- 
based  HHAs.  In  addition,  a  HCFA 
ombudsman  is  available  in  each  HCFA 
region  to  help  solve  any  problems  which 
may  arise. 

Comment  A  few  commenten  stated 
that  the  current  regional  home  healtii 
intermediaries  are  overburdened  and 
are  not  processing  claims  timely.  Some 
questioned  whether  the  intermediaries 
can  absorb  the  additional  workload. 

Response  Eight  out  of  the  ten 
designated  regional  intermediaries  are 
meeting  or  exceeding  the  Congressional 
standard  for  timely  HHA  bill  processing 
(95  percent  of  clean  claims  must  be  paid 
within  30  days  of  receipt).  Of  the  two 
remaining  intermediaries,  one  is  very 
near  this  standard  (based  on  data  for 
September  1987)  and  die  otiier  is 
experiencing  problems  unrelated  to  the 
absorption  of  the  freestanding  HHA 
workload.  The  intermediary  has  taken 
steps  to  correct  the  problem  and 
improvement  in  timely  HHA  bill 
processing  is  antidpated  shortly. 


Regarding  absortion  of  the  provider- 
based  HHA  workload,  as  we  did  for  the 
freestanding  HHA  transition.  HCFA  will 
ask  each  designated  intermediary  to 
submit  a  plan  which  details  the 
measures  it  will  take;  i.e.,  the  number, 
location,  and  frequency  of  provider 
training  workshops  and  the  hiring  and 
training  of  additional  staff  needed  to 
accommodate  this  workload 
successfully.  We  will  carefully  review 
each  plan  to  ensure  that  each 
designated  intermediary  will  have  the 
capability  to  process  home  health  bills 
timely  and  correctiy  without  disruption 
of  service  to  providen. 

Comment  A  few  commenten  thought 
that  the  change  to  designated 
intermediaries  would  be  confusing  for 
beneficiaries. 

Response:  Claims  for  home  health 
services  are  submitied  to  the 
intermediaries  by  the  providen  and 
reimbunement  is  made  directiy  to  the 
providen.  Generally,  beneficiaries 
communicate  with  intermediaries  only 
when  they  request  a  reconsideration  or 
an  appeal  of  a  decision.  In  those 
instances,  they  will  have  a  written 
decision  from  the  intermediary  who 
processed  the  claim  and  will  therefore 
know  where  they  should  direct  their 
request 

Comment  One  commenter  stated  that 
it  is  inappropriate  to  allow  providen  to 
request  and  be  served  by  an  alternative 
regional  intermediary.  Tlie  commenter 
pointed  out  that  it  is  contrary  to  the  goal 
of  consistency  in  coverage 
determinations  to  allow  home  health 
providen  in  the  same  State  to  have 
different  regional  intermediaries. 

Response:  We  agree  that  the  ideal 
situation,  with  respect  to  consistency, 
would  be  to  have  oidy  a  single 
intermediary  serving  home  health 
agencies  within  a  given  location. 
However,  as  administrator  of  a  national 
program  we  also  wish  to  treat  all  classes 
of  providen  fairly  and  grant  them  the 
same  privileges,  insofar  as  possible. 
Therefore,  we  think  it  is  appropriate  to 
maintain  the  ability  to  request  a  change 
of  intermediary.  This  policy  is  consistent 
with  existing  regulations  at  42  CFR 
421.106(b),  which  empowen  us  to  permit 
a  provider  to  change  to  another 
intermediary  if  we  conclude  that  such 
change  is  in  the  best  interest  of  the 
Medicare  program. 

Comment  One  commenter  stated  that 
our  interpretation  of  when  a  request  to 
be  served  by  the  alternative  designated 
regional  intermediary  is  in  the  best 
interests  of  effective  and  efficient 
administration  of  the  Medicare  program 
has  become  more  restrictive  over  the 
past  twelve  months.  The  commenter  felt 
we  should  provide  more  detailed 


instructions  on  the  criteria  that  will  be 
used  to  determine  assignment  to  the 
alternative  designated  regional 
intermediary. 

Response:  The  right  of  a  home  health 
agency  to  request  to  be  served  by  an 
alternative  intermediary  was  tint 
established  by  42  CFR  421.117  when  we 
reduced  the  number  of  HHAs  dealing 
directly  with  HCFA.  At  that  time.  HHAs 
that  were  served  by  HCFA's  Office  of 
Direct  Reimbunement  cmd  that  did  not 
wish  to  be  served  by  the  designated 
regional  intermediary  were  given  the 
opportunity  to  elect  to  be  served  by  the 
alternative  designated  intermediary. 
Freestanding  HHAs  that  were  served  by 
intermediaries  were  given  the 
opportunity  to  request  a  change  to  the 
alternative  intermediary.  However,  in 
the  case  of  these  HHAs  served  by 
intermediaries,  such  requests  were  not 
to  be  granted  automatically.  These 
HHAs  were  required  to  demonstrate 
that  the  change  to  the  alternative 
intermediary  would  be  consistent  with 
the  effective  and  effident  administration 
of  the  Medicare  program. 

The  policy  relative  to  granting 
approval  for  use  of  the  alternative 
intermediary  can  be  misinterpreted  so 
that  one  might  believe  a  request  to 
change  intermediaries  would  be 
automatically  granted.  We  would  like  to 
state  clearly  in  this  preamble  that  no 
request  for  a  change  in  intermediary  will 
be  granted  without  sufficient 
development.  The  policy  as  established 
by  42  CFR  421.117  (f)  and  (g)  is  still 
effective  and  is  not  being  changed  by 
this  rule. 

It  should  be  noted,  however,  that  a 
hospice  or  an  HHA  that  as  of  June  20, 
1988  is  served  by  one  of  the  ten 
designated  intermediaries  may  continue, 
if  it  so  desires,  to  be  served  by  that 
intermediary  even  if  that  intermediary  is 
not  the  designated  regional  intermediary 
or  the  alternative  designated  regional 
intermediary  for  the  particular  State  in 
which  t}ie  hospice  or  HHA  is  located. 
This  exception  is  established  by  this 
rule  at  42  CFR  421.117(h). 

Our  rules  at  42  CFR  421.117  (f)  and  (g) 
reflect  our  desire  to  accommodate  a 
provider  faced  with  a  totally 
unacceptable  situation  (such  as,  but 
clearly  not  limited  to,  a  conflict  of 
interest  situation)  that  would  preclude 
acceptable  operational  efficiencies 
being  realized  by  the  Medicare  program, 
were  the  HHA  required  to  remain  with 
the  designated  regional  intermediary.  In 
those  cases  where  an  HHA  or  an  HHA 
chain  desires  to  be  served  by  the 
alternative  intermediary,  and  in  the 
absence  of  a  clearly  unacceptable 
situation,  such  as  the  demonstrable 
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conflict  of  interest  situatioa.  we  folly 
expect  the  HHA  to  quantify  the 
operational  advanta^s  specifically  to 
be  realized  by  die  Medicare  program  as 
well  as  any  advantages  that  accrue  to 
the  agency.  We  will  examine,  in  order  to 
verify,  the  reported  benefits  to  the 
Medicare  program  before  we  approve 
any  request  for  transfer  to  any 
alternative  intermediary.  We  will  decide 
each  case  on  an  individual  basis  and  on 
its  own  merits. 

CommenL  One  commenter,  a        I 
Medicare-participating  health 
maintenance  organizatioo  (HMO)  with  a 
Medicare-certified  HHA.  stated  that  it 
currently  submits  a  LJB-82  form  on  each 
home  health  patient  as  a  "no-pay"  claim 
so  that  Medicare  will  have  a  record  of 
the  services.  The  commenter  raised  two 
points.  First,  this  HMO  was  concerned 
that  information  regarding  its  practice 
patterns  would  be  going  to  an 
intermediary  which  competes  with  it  in 
the  marketplace,  giving  the  intermediary 
a  competitive  advantage.  Second,  the 
commenter  pointed  out  that  since  the 
designated  intermediary  would  not 
make  coverage  determinations,  but 
would  only  forward  the  no-pay  bill  data 
to  HCFA.  the  significant  advantages  that 
will  accrue  from  more  uniform 
interpretation  of  coverage  policy  will 
not  apply  to  HMOs.  The  commenter 
suggested  we.  therefore,  consider  an 
exception  to  the  assignment  to  the 
designated  intermediary. 

Response:  An  HMO  is  no  longer 
required  to  submit  "no-pay"  bills  for 
services  provided  by  its  HHA.  The  HMO 
community  was  infonned  informally  of 
this  some  time  ago  and  this  change  will 
be  formalized  by  revised  instructions  in 
the  HMO  and  HHA  Manuals.  This 
resolves  both  of  the  above  issues.  First 
the  potential  for  the  intermediary  to  gain 
a  competitive  advantage  is  eliminated 
since  data  will  not  be  submitted  to  the 
designated  intermediary.  (Note:  The 
Medicare  intermediary  agreement 
prohibits  the  intermediary  from  using 
either  its  position  as  a  Medicare 
contractor  or  information  it  obtains  in 
performing  its  functions  as  a  Medicare 
contractor  for  purposes  of  furthering  its 
private  business  interests  or  gain.) 
Second,  it  is  not  necessary  to  make  an 
exception  in  the  regidations,  since  the 
assignment  of  the  HMO-based  HHA  will 
be,  in  efiect  merely  a  "paper"  tie-in. 
Because  the  provider  need  not  submit 
any  claims  or  data  to  the  intermediary, 
the  tie-in  will  have  no  effect  on  the 
provider's  operation. 

CommenL  One  comme 
stetewide  hospital  association 
commenting  on  behalf  i 
membership,  steted  that  as  a  get 


menter,  a       i 
lociation        I 
'of  its 
lat  as  a  general 


policy  it  believe*  it  is  unwise  to  create 
specialized  intermediaries  for  eadi 
service  covered  under  the  Medicare 
program. 

Response:  We  agree  there  should  not 
be  a  general  policy  to  have  specialized 
intermediaries  £or  all  Part  A  service*. 
Each  covered  service  needs  to  be 
evaluated  individually  to  determine 
whether  spedalized  intennediarie*  are 
desirable.  In  the  case  of  the  home  health 
and  hospice  benefit*,  designation  of 
intermediaries  was  l^islatively 
mandated  for  such  frMStandiag 
facilities.  We  have  evaluated  the 
situation  and  have  oonduded  that  it  i* 
efficient  and  efiiective  to  treat  provider- 
based  home  health  agencies  and 
hospices  in  the  same  manner. 

Comment:  A  Medicare  intennediaiy 
suggested  that  we  also  transfer  the 
provider-based  rural  healdi  clinics 
(RHCs)  to  the  intennediaries  designated 
to  serve  the  freestanding  RHCs. 

Response:  As  stated  in  the  previous 
response,  eadi  service  needs  to  be 
evaloated  individnaily.  In  1985,  HCFA 
staff  did  an  aaalysi*  concerning 
specialization  of  RHCs  and  at  that  time 
recommended  against  specializing  the 
provider-based  RHC  workload.  We 
appreciate  the  commenter's  interest  in 
improving  the  Medicare  program  bat  we 
ate  not  adopting  this  comment 

Comment:  One  commenter  stated  that 
Mississippi  Blue  Cross'  loss  of  the  HHA 
woridoed  would  deprive  the  State  of 
Mississippi  of  needed  revenue. 

Response:  Although  Mississippi  Bhie 
Cross  is  losing  the  provider-based  home 
health  and  hospice  workloads  in  terms 
of  bill  processing,  it  is  retaining 
responsibility  for  all  fiscal  functions 
such  as  audit  and  settlement  of  cost 
reports  for  these  providers.  Based  on 
historical  patterns,  we  expect  die 
reduction  in  HHA  and  hospice  bill 
volimie  will  be  mostly  offset  by  an 
increase  in  the  volume  of  other  bill 
types.  The  slight  decrease  in  the 
workload  of  one  organization  should 
have  imperceptible  consequences  for  the 
state  economy. 

Comment-  Two  commenters  stated 
that  chain  providers  should  be  exempt 
fit)m  these  regulations.  They  did  not 
give  specific  rationale. 

Response:  Section  1816(e)(4)  of  the 
Act  does  not  permit  exemption  for  chain 
providers  from  the  requirement  that  they 
be  served  by  designated  intermediaries. 
We  recognize  that  there  may  be  cases  in 
which  the  degree  of  centralization  of  the 
chain  would  make  it  more  efficient  for 
the  chain  to  be  served  by  a  single 
intermediary.  Therefore,  a  chain  may,  in 
accordance  with  ptoposed  42  CFR 
421.117(e).  request  to  be  served  by  a 


single  intenaediary.  We  wiU  evaluate 
such  a  request  ia  accoidanoe  %irith 
criteria  contained  at  42  CFR  421.10& 

Comauat  A  Medicare  intecmediary 
cwnmented  feat  if  die  proposal  were 
adopted  and  if  the  CPEP  standards 
remain  oonsJatent  for  FY  19881  our 
proposed  reassignment  conld  jeopardize 
the  intermediary's  ability  to  pass  CPEP. 

Response:  liiis  initiative  should  not 
adversely  affect  intomediary 
performancr.  rattier,  we  anticipate  a 
greater  ability  to  sustain  o^  improve 
current  performance.  We  do,  however, 
recognize  that  there  are  differing 
responsibilities  between  the 
intennediary  serving  the  parent  provider 
and  the  designated  regional 
intermediary.  It  is  posstt>le  that  one  of 
these  intennediaries  conld  be  adversely 
affected  by  some  action  or  inaction  of 
the  other.  As  spelled  out  hi  CPEP.  If  a 
condition  exists  that  adversely  affiecte 
an  intermediary's  peifonnanoe  and  diat 
is  outside  of  that  intemediary's  control, 
we  will  assess  the  adverse 
circtunstanoes  and  make  appropriate 
adjustments  in  performance  measures. 

Comment:  One  commenter  questioned 
our  reason  for  going  to  ten  designated 
intermediaries  for  hospices  rather  than 
staying  with  the  two  currently 
designated  to  serve  the  freestanding 
hospices.  The  commenter  stated  the 
belief  that  the  growth  of  the  certified 
hospice  movement  is  questionable. 

Response:  Increasing  the  number  of 
intermediaries  designated  to  serve 
hospices  was  not  based  solely  on  the 
number  of  hospice  providers  (128 
fi^estanding.  275  provider-based  as  of 
September  1, 1087).  We  agree  that  this 
workload  could  be  handled  by  two 
intermediaries.  However,  one  of  our 
goals  is  to  minimize  disruption  among 
the  hospice  providers.  Regulations  in 
effect  at  the  time  we  designated  the  ten 
regional  intennediaries  for  freestanding 
home  health  agencies  required  that 
hospices  be  served  by  the  intermediary 
serving  the  parent  provider.  Since 
approJdmately  65  percmt  of  the 
provider /based  hospices  were  based  in 
freestanding  home  health  agencies,  an 
indirect  result  of  the  HHA  intermediary 
designation  was  a  concentration  of  the 
provider /based  hospices  in  the  ten 
designated  HHA  intermediaries.  We  did 
not  want  to  reqtiire  these  hospices, 
which  had  recently  transferred  along 
with  the  parent  home  health  agency,  to 
transfer  to  a  new  intermediary  again. 

Comment  One  commenter 
recommended  that  if  a  hospital  has  both 
an  affiliated  home  health  agency  and 
hospice,  their  transfer  to  the  designated 
intermediary  should  coincide. 


Response:  We  agree;  they  will  be 
transferred  at  the  same  time. 

m.  Provisions  of  the  Final  Rule 

We  are  adopting  in  final,  with  minor 
technical  changes  to  correct 
typographical  errors,  the  rules  as 
proposed  on  January  22. 1987.  As 
proposed,  we  are  amending  our 
regulations  at  42  CFR  421.117  so  that  all 
HHAs  and  hospices  are  to  be  assigned 
to  designated  regional  intermediaries. 
(See  section  B.2.  of  the  Background  for  a 
listing  of  these  intermediaries  and  their 
service  areas.) 

As  proposed,  we  are  granting  all 
HHAs  and  hospices  the  ri^t  to  request 
to  be  assigned  to  an  alternative 
designated  intermediary.  We  will  not 
grant  these  requests  automatically;  the 
provider  must  demonstrate  that  the 
change  would  be  consistent  with  the 
effective  and  efficient  administration  of 
the  Medicare  program.  The  request  must 
be  filed  in  accordance  with  the 
timetable  established  at  42  CFR 
421.10e(a)  and  wiU  be  evaluated  in 
accordance  with  criteria  contained  at 
S  421.106(b).  (See  section  B.2.  of  the 
Biackground  for  a  listing  of  the 
alternative  designated  intermediaries 
and  the  areas  in  which  they  will  be 
available.) 

We  are  amending  regulations  at  42 
CFR  421.100  to  delineate  clearly  in 
regulations  the  responsibilities  for 
service  to  provider-based  HHAs  and 
provider-based  hospices.  Where  the 
HHA  or  hospice  and  ite  parent  provider 
will  be  served  by  different 
intermediaries,  Uie  designated  regional 
intermediary  will  process  bills,  make 
coverage  determinations  and  make 
paymente  to  die  HHAs  and  hospices. 
The  intermediary  serving  the  parent 
provider  will  perform  all  fiscal 
functions,  including  audits  and 
settlement  of  the  Medicare  cost  reports 
and  the  HHA  and  hospice  supplement 
worksheets. 

The  proposed  rule  allowed  any 
freestanding  hospice  to  continue  to  be 
served  by  Prudential  or  Blue  Cross  of 
California,  if  it  so  wished  As  explained 
in  the  "Comment"  section,  we  are 
expanding  this  exception  so  that  any 
hospice  or  HHA  that  is  currently  served 
by  a  designated  regional  intermediary  or 
alternative  designated  regional 
intermediary  also  may  remain  with  that 
intermediary. 

We  are  adopting  the  technical 
changes  as  proposed 

IV.  bBplementation  Activitfes 

We  expect  approximately  1.200 
provider-based  HHAs  and 
approximately  80  provider-based 


hospices  to  be  reassigned  to  another 
intennediary  under  this  proposal. 

A.  Notification  to  Providers 

We  will  send  a  notice  to  each  affected 
HHA  and  hospice,  advising  it  of  the 
name  of  its  designated  regional 
intennediary  and  the  scheduled  change- 
over date  for  bill  submittals. 

B.  Transfer  Schedule 

Providers  will  receive  at  least  a  60- 
day  advance  notice  before  the  date  of 
the  change-over.  Fiscal  functions  will 
remain  the  responsibility  of  the 
intermediary  serving  the  parent 
provider.  Consequently,  transfers  need 
not  be  based  on  the  provider  cost  report 
year  ending  date.  The  reassignment  of 
all  affected  HHAs  aiui  hospices  is 
expected  to  be  completed  within  6 
months. 

C.  Procedures  During  the  Change-Over 
Period 

We  will  notify  each  affected  HHA  and 
hospice  by  mail  of  procedures  to  follow 
during  the  change-over  process.  We  are 
arranging  for  an  orderly  transition  of 
service. 

1.  HHAs  and  hospices  will  submit 
bills  for  services  provided  before  the 
change-over  date  to  the  current 
intermediary.  This  same  intermediary 
will  continue  to  be  responsible  for  the 
setdement  of  cost  r^orts.  prior 
unsetded  cost  reports,  any  appeals 
arising  from  those  cost  reports,  and  all 
other  fiscal  issues. 

2.  The  HHAs  and  hospices  will  submit 
all  bills  for  services  provided  on  and 
after  the  change-over  date  to  the 
designated  intermediary. 

3.  We  are  continuing  ombudsmen-type 
positions  established  in  each  HCFA 
regional  office  to  assist  providers  in 
resolving  any  problems  encountered 
during  the  transition  or  thereafter. 

D.  Assurance  of  Cash  Flow 

We  will  make  every  effort  to  assure 
that  there  will  be  no  interruption  of  cash 
flow  to  HHAs  or  hospices.  We  will  work 
closely  with  the  designated 
intermediary,  HHAs  and  hospices  to 
identify  and  resolve  problems  that  might 
interrupt  the  provider's  cash  flow. 

E.  Transition  Costs 

HHA  coste  incurred  due  to  the 
transfer  will  be  allowable  and 
reimbursable  under  esteblished 
Medicare  reimbursement  principles.  If 
the  HHA's  costs  exceed  the  limits  as  the 
result  of  the  required  transfer  to  a 
designated  regional  intermediary,  we 
will  grant  an  exception  to  the  limits,  to 
the  extent  that  the  costs  are  reasonable, 
attributable  to  the  circumstances 


specified,  separately  identified  by  the 
provider  and  verified  by  the 
intermediary.  We  will  process  requests 
for  transition  cost  exceptions  consistent 
with  the  provisions  for  handling  other 
exceptions  requested  under  42  CFR 
413.30(f)(2). 

In  the  case  of  hospices,  there  is  no 
legislative  or  regulatory  basis  for 
exceptions  to  die  rates. 

Regulatory  Impact  Statement 

A.  Executive  Order  No.  12291 

Executive  Order  No.  12291  requires  us 
to  prepare  and  publish  an  initial 
regulatory  impact  analysis  for  any 
regulations  that  are  likely  to  meet 
criteria  im  a  "major  nde". 

A  major  rule  is  one  that  would  result 
in: 

(1)  an  annual  effect  on  the  economy  of 
$100  miUion  or  more; 

(2)  a  major  increase  in  costs  or  prices 
for  omsumers,  individual  industries. 
Federal,  Stete,  or  local  government 
agencies,  or  any  geographic  regions;  or 

(3)  significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

This  document  contains  our 
description  of  how  we  will  interpret  and 
implement  sections  1816(e)  (4)  and  (5)  of 
the  Act  We  believe  it  is  not  a  rule 
subject  to  the  Executive  Order. 
Nevertheless,  in  the  spirit  of  the 
Executive  Order,  we  are  voluntarily 
providing  the  following  information. 

We  project  that,  under  our  proposal, 
1,200  provider-based  HHAs  and 
approximately  80  provider-based 
hospices  will  be  reassigned  from  their 
present  intermediary  to  a  different 
intermediary.  We  project  that  we  will 
incur  one-time  administrative  costs  of  $2 
million  for  travel  and  training  related  to 
the  reassignment  of  these  providers.  We 
expect  to  adueve  some  administrative 
savings  as  a  result  of  the  consolidation 
of  the  HHAs  and  hospices  and  the 
reduction  in  the  number  of 
intermediaries  serving  them.  Savings 
will  be  associated  with  reduced  systems 
modification  expenses  and  with  minimal 
economies-of-scale  that  would  lower 
unit  processing  costs.  The  potential 
savings,  coupled  with  the  one-time 
costs,  will  not  begin  to  approach  the 
$100  million  threshold  and  would  not 
produce  a  major  increase  in  cost  or 
prices. 

Generally,  we  consider  an  adverse 
effect  on  employment,  productivity, 
innovation,  or  competition  to  be 
significant  only  if  that  effect  is 
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equivalent  to  an  economic  loss  of  $10 
million  or  more,  and  the  adverse  effect 
results  in  a  10  percent  or  greater  change 
in  a  year  for  a  common  measurement  of 
an  economic  variable  of  the  a^ected 
entities.  For  the  reasons  discussed 
above,  we  expect  these  proposed 
reassignments  to  have  beneflciaL  rather 
than  adverse,  effects  on  productivity 
and  possibly  on  innovation.  Further, 
although  the  reassignment  of  provider- 
based  HHAs  and  hospices  to  fewer 
intermediaries  might  result  in  a  reduced 
level  of  employment  by  those 
intermediaries  that  will  no  longer  serve 
those  providers,  we  believe  this  will  be 
of  insignificant  magnitude. 

Finally,  we  have  determined  that  this 
rule  will  not  have  *i  adverse  effect  on 
competition.  Section  1816  of  the  Act 
gives  providers  the  right  to  nominate 
their  servicing  intermediary.  Because  of 
this,  HCFA,  in  selecting  intermediaries, 
is  exempt  by  operation  of  law  from  the 
requirement  of  competition  that  governs 
most  Federal  procurements.  Historically, 
with  the  exception  of  a  few  contracts 
entered  into  under  experimental  or 
demonstration  contracting  authority, 
intermediaries  have  been 
administratively  selected  without 
competition.  This  designation  of  regional 
intermediaries  for  provider-based  HHAs 
and  hospices  is  consistent  with  existing 
law  and  policy.  For  the  above  reasons, 
we  have  determined  that  the  assignment 
and  reassignment  of  provider-based 
HHAs  and  hospices  to  the  designated 
regional  intermediaries  do  not  meet  any 
of  the  criteria  for  identifying  major  rules. 
Therefore,  a  regulatory  impact  analysis 
is  not  required. 

B.  Regulatory  Flexibility  Act  I 

Consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601-612), 
we  prepare  and  publish  a  regulatory 
flexibility  analysis  for  regulations  imless 
the  Secretary  certifies  that  the 
regulations  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA.  we 
consider  all  providers  to  be  small 
entities. 

For  the  reasons  given,  we  have 
determined,  and  the  Secretary  certifies, 
that  these  regulations  «vill  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required.  Nevertheless,  in 
the  spirit  of  E.0. 12291  and  the  RFA,  we 
are  voluntarily  providing  the  fbUowiog 
information. 

This  rule  will  have  an  impact  upon 
approximately  30  percent  of  the 
Medicare-certified  hospices.  It  also 
requires  reasssignment  of  a  substantial 
number  of  provider-based  HHAs  to  the 


designated  regional  intermediaries  and. 
for  purposes  of  regulatory  flexibility 
analysis,  we  consider  all  providers  and 
other  entities  participating  in  Medicare 
to  be  small  entities.  Howeven  we  have 
determined  that  the  impact  on  the 
affected  entitles  will  be  insignificant. 
Since  audit  and  fiscal  functions  will 
remain  the  responsibility  of  the  affected 
providers'  current  intermediaries,  the 
impact  of  assignment  to  the  designated 
intermediaries  will  be  slight 
Additionally,  we  will  provide 
reasonable  advance  notice  of  the 
change-over  date  and  will  make  every 
effort  to  assure  a  continued  cash  flow 
for  each  of  the  affected  providers.  For 
these  reasons,  we  believe,  and  the 
Secretary  certifies,  that  this  rule  will  not 
result  in  a  significant  impact  on  a 
substantial  number  of  small  entitles. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required. 

Paperwork  Burden 

Section  421.117(f)  of  this  rule  contains 
Information  collection  requirements  that 
are  subject  to  Office  of  Management 
and  Budget  review  under  the  Paperwork 
Reduction  Act  of  1980.  A  notice  will  be 
published  in  the  Federal  Register  when 
approval  is  obtained. 

List  of  Subjects  in  42  CFR  Part  421 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Medicare,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  421  is  amended  as  set 
forth  below: 

PART  421— INTERMEDIARIES  AND 
CARRIERS 

1.  The  authority  citation  for  Part  421 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1815, 1816, 1833, 1842 
1881{u),  1871. 1874,  and  1875  of  the  Social 
Security  Act  (42  U.S.C.  1302, 1395g.  1396h, 
13951. 1395U.  1395x(u),  13gshh.  139Skk,  and 
138511).  and  42  U.S.C.  1395b-l. 

2.  Section  421.3  is  revised  by  removing 
the  modifier  "fi«estanding"  that  applies 
to  home  health  agencies  to  read  as 
follows: 


S421J 

"Intermediary"  means  an  entity  that 
has  a  contract  with  HCFA  to  determine 
and  make  Medicare  payments  for  Part  A 
or  Part  B  benefits  payable  on  a  cost 
basis  and  to  perform  other  related 
functions.  For  purposes  of  designating 
regional  or  alternative  regional 
intermediaries  for  home  health  agencies 
and  of  designating  intermediaries  for 
hospices  under  1 421.117  as  wsU  as  for 
applying  the  performance  criteria  in 
S  421.120  and  the  statistical  standards  in 


§  421.122  and  any  adverse  action 
resulting  from  such  application,  the  term 
intermediary  also  means  a  Blue  Cross 
Plan  which  has  entered  into  a 
subcontract  approved  by  HCFA  with  the. 
Blue  Cross  and  Blue  Shield  Association 
to  perfom^termediary  functions. 

3.  In  S  421.10a  the  introductory 
paragraph  is  republished  for  the 
convenience  of  the  reader  and  a  new 
paragraph  (i)  is  added  to  read  as 
follows: 

f  421.100    Intemwdtary  functions. 

An  agreement  between  HCFA  and  an 
intermediary  shall  provide  for  the 
performance  of  the  following  fimctions: 


(i)  Dual  intermediary  responsibilities. 
With  respect  to  the  responsibility  for 
service  to  provider-based  HHAs  and 
provider-based  hospices,  where  the 
HHA  or  hospice  and  its  parent  provider 
will  be  served  by  different 
Intermediaries  under  S  421.117  of  this 
part,  the  designated  regional 
intermediary  will  process  bills,  make 
coverage  determinations  and  make 
payments  to  the  HHAs  and  hospices. 
The  intermediary  serving  the  parent 
provider  will  perform  all  fiscal 
functions,  including  audits  and 
settlement  of  the  Medicare  cost  reports 
and  the  HHA  and  hospice  supplement 
worksheets. 

4.  Section  421.117  is  amended  by 
redesignating  paragraphs  (b)  through  (g) 
as  (c)  through  (h)  respectively,  adding  a 
new  paragraph  (b).  and  revising 
paragraphs  (a),  (c),  and  (d)  tiirough  (h). 
As  revised,  S  421.117  reads  as  follows: 


S  421.117    DestgnMon  of  regional  and 


foe  home  health  agencies 


(a)  This  section  is  based  on  section 
18ie(e)(4)  of  the  Social  Security  Act, 
which  requires  the  Secretary  to 
designate  regional  intermediaries  for 
home  health  agencies  (HHAs)  other  than 
hospital-based  HHAs  but  permits  him  or 
her  to  designate  regional  intermediaries 
for  hospital-based  HHAs  only  if  the 
designation  meets  promulgated  criteria 
concerning  administrative  efficiency 
and  effectiveness;  on  section  18ie(e)(5) 
of  the  Social  Security  Act  which 
requires  the  Secretary  to  designate 
intermediaries  for  hospices;  and  on 
section  1874  of  the  Act  which  permits 
HCFA  to  contract  with  any  organization 
for  the  purpose  of  making  payments  to 
any  provider  that  elects  to  receive 
payment  directly  from  HCFA. 


(b)  HCFA  applies  the  following 
criteria  to  determine  whether  the 
assignment  of  hospital-based  HHAs  to 
designated  regional  intermediaries  will 
result  in  the  more  effective  and  efficient 
administration  of  the  Medicare  program: 

(1)  Uniform  interpretation  of  Medicare 
rules; 

(2)  Expertise  in  bill  processing; 

(3)  Control  of  administrative  costs; 

(4)  Ease  of  communication  of  program 
policy  and  issues  to  affected  providers; 

(5)  Ease  of  data  collection; 

(6)  Ease  of  HCFA's  monitoring  of 
intermediary  performance;  and 

(7)  Other  criteria  as  the  Secretary 
believes  to  be  pertinent 

(c)  Except  as  provided  in  paragraphs 
(e).  (f),  and  (g)  of  this  section,  an  HHA 
must  receive  payment  through  a  regional 
intermediary  designated  by  HCFA. 

'  (d)  Except  as  provided  in  paragraphs 
(Q  through  (h)  of  this  section,  a  hospice 
must  receive  payment  for  covered 
services  furnished  to  Medicare 
beneficiaries  through  an  intermediary 
designated  by  HCFA. 

(e)  An  HHA  chain  not  desiring  to 
receive  payment  from  designated 
regional  intermediaries  may  request 
service  by  one  lead  intermediary  with 
the  assistance  of  a  local  designated 
regional  intermediary.  Alternatively,  the 
chain  may  request  to  be  serviced  by  a 
single  intermediary.  A  lead,  local,  or  a 
single  intermediary  must  be  an 
organization  that  is  a  designated 
regional  intermediary.  Any  request 
made  under  this  paragraph  is  evaluated 
by  HCFA  in  accordance  with  the  criteria 
contained  at  S  421.106  of  this  subpart. 

(f)  An  HHA  or  hospice  not  wishing  to 
receive  payment  from  a  regional 
intermediary  designated  under 
paragraph  (c)  or  (d)  of  this  section  may 
submit  a  request  to  the  HCFA  Regional 
Office  to  receive  payment  through  an 
alternative  regional  intermediary 
designated  by  HCFA. 

(g)  Except  as  provided  in  paragraph 
(h)  of  this  section,  any  request  that  an 
HHA  or  hospice  may  make  to  change 
fi«m  a  designated  regional  intermediary 
to  an  alternative  designated  regional 
Intermediary,  in  accordance  with 
paragraph  (f)  of  this  section,  is 
evaluated  by  HCFA  in  accordance  with 
the  criteria  set  forth  at  f  421.106(b)  of 
this  subpart  and  must  be  filed  within  the 
timeframe  established  at  {  421.106(a)  of 
this  subpart. 

(h)  Exception:  An  HHA  or  a  hospice 
that  as  of  June  20, 1988  Is  receiving 
payment  fiitim  a  designated  regional 
intermediary  may,  without  regard  to  the. 
limitations  contained  in  S  421.106  of  this 
subpart,  cpntihue  to  receive  payment 
frpm  that  intermediary.  It  may  do  so 
even  if  that  intermediary  is  not  the 


designated  regional  Intermediary  or  the 
alternative  designated  regional 
intermediary  for  the  particular  State  in 
which  the  WIA  or  hospice  is  located. 

5.  Section  421.128(f)  is  revised  by 
removing  the  modifier  "freestanding" 
that  applies  to  home  health  agencies 
and  hospices  to  read  as  follows: 

5421J28    Intermediary'a  opportunity  for 
hearing  and  riglit  to  ludlclal  review. 

•        •        *        *        * 

(f)  Exception.  An  intermediary 
adversely  affected  by  the  designation  of 
a  regional  intermediary  or  an  alternative 
regional  intermediary  for  HHAs,  or  an 
intermediary  for  hospices,  under 
§  421.117  of  this  subpart  is  not  entitled  to 
a  hearing  or  judicial  review  concerning 
adverse  effects  caused  by  the 
designation  of  an  intermediary. 

(Catak>g  of  Federal  Domestic  Assistance 
Programs  No.  13.773,  Medicare— Hospital 
Insurance) 

Dated  February  22, 1988 
William  L  Roper, 

Administrator,  Health  Care  Financing 
Administration. 

Approved  April  1, 1988. 
Otis  R.  BowsB, 
Secretary. 
[FR  Doc.  88-11206  Hied  5-18-88;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAQEMENT  AGENCY 

44  CFR  Part  64 
[Docket  NaFEMA67S«] 

Uat  Of  Communttiaa  EUgibIa  for  tha 
Sala  of  Flood  Inauranca;  North 
Carolina 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 
action:  Final  rule. 

SUMMMlir.  This  rule  lists  communities 
participating  in  the  National  Flood 
Insurance  Program  (NFIP).  These 
communities  were  required  to  adopt 
floodplain  management  measures 
compliant  with  the  NFIP  revised 
regulations  that  became  effective  on 
October  1. 198&  If  the  communities  did 
not  do  so  by  the  specified  date,  they 
would  be  suspended  from  participation 
in  the  NFIP.  The  communities  are  now  in 
compliance.  This  rule  withdraws  the 
suspension.  The  communities'  continued 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance. 
EFFECTIVE  DATE:  April  5, 1968.    . 
ADOWE88;  Flood  insurance  policies  for 
property  located  in  the  communities- 


hsted  can  be  obtained  fix>m  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  conununity.  or  from 
the  NFIP  at:  P.O.  Box  457.  Unham. 
Maryland  20706.  Phone:  (800)  638-7418 

FOR  FUIITHEII  INFORMATION  CONTACT 
Frank  H.  Thomas.  Assistant 
Administrator.  Office  of  Loss  Reduction. 
Federal  Insurance  Administration.  (202) 
646-2717.  Federal  Center  Plaza.  500  C 
Street  Southwest  Room  416. 
Washington,  DC  20472. 

aUPFIXMENTARY  INFOmiATION:  The 
NFIP  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 

In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  Special  Flood  Hazard 
Areas  in  these  communities  by 
publishing  a  Flood  Insurance  Rate  Map. 
In  the  communities  listed  where  a  flood 
map  has  been  published,  section  102  of 
the  Flood  Disaster  Protection  Act  of 
1973,  as  amended,  requires  the  purchase 
of  flood  insurance  as  a  condition  of 
Federal  or  federally  related  financial 
assistance  for  acquisition  or 
construction  of  buildings  in  the  Special 
Flood  Hazard  Area  shown  on  the  map. 

The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest  The  Director  also  finds 
that  notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  Impracticable  and 
uimecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  this  program  is  83.100 
"Flood  Insurance." 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  the  Administrator,  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice 
stating  the  cooununity's  status  in  the 
NFIP  and  imposes  no  new  requirements 
or  regulations  on  these  participating 
communities. 

List  of  Subjects  in  44  CFR  Part«4 

Flood  insurance,  Floodplains. 

PART  64— {AMENDED] 

1.  The  authority  idtation  for  Part  64 
continues  to  read  as  follows: 
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Autliority:  42  U.S.C  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978.  E.O. 

9S4.V    List  Of  6liQiblo  cofnmunlti^s. 


12127. 


2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 


In  each  entiy,  the  suspension  for  each 
listed  conununity  has  been  withdrawn. 
The  entry  reads  as  follows: 


North  Carolina. 


Do 

Oo....- 
Do — 

Do 

Do.. 
Do.. 
Do.. 
Do.. 
Do.. 


CocTwnunity  nanw 


Chartottt,  c«y  o< 

Gastonia,  city  o( 

HarrntiurB,  towm  cH 

Indten  Trai,  town  o( 

Kings  Mountain,  city  of. 

Long  View,  towm  of 

Uninoofporatod  areas... 

Mount  HoNy.  city  of 

Spencer,  town  of. 

Wingate,  town  of 


County 


MecktentMjrg.. 


Gaston 

Cabamis 

Union........ , 

Clevetand- 

CatawiM 

Meddenbuig.. 
Gaston. 
Rowan.. 
Union.... 


Commu- 
nity No. 


370150 


370100 
370038 
370235 
370304 
370055 
370158 
370102 
370216 
370365 


Effective  date 


AprI  5.  1986, 
susponsion 
withdrawn. 

Do. 

Da 

Da 

Do. 

Do. 

Do. 

Do. 

Da 

Do. 


Harold  T.  Duryee, 

Administrator.  Federal  Insurance 
Administration. 

Issued:  May  8. 1988. 
(FR  Doc  88-11205  Filed  5-18-88;  8:45  ami 

BNJJNG  CODE  S7ia-Z1-ll 

44CFRPart64 
(Docket  No.  FEMA  6789] 


Ust  Of  Communities  EHgible  for  the 
Sale  of  Flood  Insurance;  Penrttytvania 
etaL 

agency:  Federal  Emergency 
Management  Agency. 
action:  Pinal  rule. 

summary:  This  rule  lists  communities 
participating  in  the  National  Flood 
Insurance  Program  (NFIP).  These 
communities  have  applied  to  the 
program  and  have  agreed  to  enact 
certain  floodplain  management 
measures.  The  commimities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities  j 
listed. 

EFFECnvc  dates:  The  dates  listed  in  the 
third  column  of  the  table. 
AOONESS:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  National  Flood  Insurance  Program 

S644    UstofaigaMecominunltles. 


(NHP)  at:  P.O.  Box  457.  Lanham, 
Maryland  20706,  Phone:  (800)  638-741& 
FOR  FURTHER  INFORMATION  CONTACT: 

Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration.  (202) 
646-2717,  Federal  Center  Plaza,  500  C 
Street,  Southwest,  Room  416, 
Washington.  DC  20472. 
SUPPLEMENTARY  INFORMATION:  The 

National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Since  the  communities  on  the  attached 
list  have  recently  entered  the  NFIP, 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 
In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identifled  the  special  flood  hazard  areas 
in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map.  The  date  of  the  flood  map,  if  one 
has  been  published,  is  indicated  in  the 
fourth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published,  section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  requires  the  purchase  of  flood 
insurance  as  a  condition  of  Federal  or 
federally  related  flnancial  assistance  for 
acquisition  or  construction  of  buildings 
in  the  special  flood  hazard  area  shown 
on  the  map. 


The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  this  .program  is  83.100 
"Flood  Insurance." 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator.  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
This  rule  provides  routine  legal  notice 
stating  the  community's  status  in  the 
NFIP  and  imposes  no  new  requirements 
or  regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

,  PART  64— {AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  VXA  el.  seq.. 
Reorganization  Plan  No.  3  of  1978,  RO.  12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

In  each  entry,  a  complete  chronology 
of  effective  dates  appears  for  each  listed 
community.  The  entry  reads  as  follows: 


State  and  location 


Pennsytvania:    Smithfield.    township    of. 

Monroe  County. 
KontuckY- 

Greenup,  dty  of,  Greenup  County 


Woodford     County,     unincorporated 


Community  No. 


421896 

210088 
210230 


Effective  dates  of  authorization/cancenation  of  sale  of 
Ikxxl  inaurance  in  community 


Nov.  8.  1974.  Emerg.;  Mar.  4.  1966,  Reg.:  Mv.  4.  1968. 
Susp.;  Apr.  5,  1968.  Rein. 

Dec  15,  1975.  Emerg.;  July  5.  1982.  Reg.;  Feb.  4.  1966, 

Susp.;  Apr.  5, 1966,  Rein. 
Mar.  30,  1973.  Emerg.;  June  1.  1978.  Reg.;  Feb.  4,  1966. 

Susp.:  Apr.  8.  1966,  Reia 


Current  effective  map  date 


Mar.  4,  196& 

Julys,  19e^ 
June  1, 1976. 
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State  and  localion. 


Missouri: 

Neosho,  city  of,  Newton  County.. 


Monroe,  city  of,  Marion  and  Monroe 
Counties. 
Pennsytvania;  McSherrystown,  borough  of, 

Adams  County. 
FkxkJa:  Fanning  Springs,  town  of,  Gilchrist 

and  Levy  Counties. 
Pdnnsytvania:     Freedom,     township     of, 

Adams  County. 
Kansas:  SL  George,  city  of,  Pottawatomie 

County. 
Texas: 

Bee  Cave,  viNage  of,  Travis  County  ' ... 
Opdyke    West,    town    of,    Hoddey 
County*. 
Tennessee:    Mount    Pleasant    city    of, 

Maury  County. 
Kentucky:    Cattlesburg,    city    of.    Boyd 

County. 
Pennsylvania: 

Bath,     borough     of,     l4orthampton 

County. 
Upper  Frankford,  township  of,  Cum- 
t>edar)d  Courfty. 
New  Hampshire:  Lee,  tovm  of,  Strafford 

County. 
New   York:   Lodi,   township  of,   Seneca 

County. 
North  Carolina:  Haywood  County,  unincor- 
porated areas. 
New  Hampshire:  Fremont,  town  of,  Rock- 
ingham County. 
Tennessee:  McMinnviMe,  city  of.  Warren 

County. 
Florida:  Tavares,  city  of.  Lake  Courtly 


Georgia:  Fort  Oglethorpe,  city  of,  Catoosa 
County. 

New  Hampshire:  Ashland,  town  of,  Graf- 
ton County. 

Pennsylvania: 

Frailey,  township  of,  Schuylkill  County . 

Kiskiminetas,     town    of.    Armstrong 
County. 
MKhigan:  White  Oak.  township  of,  Ingham 

County. 
New  Mexkx):  San  Juan  County,  unirxxxpo- 
rated  areas  *. 


Community  No. 


290265 
290688 

421245 
120146 
421251 
200274 

481610 
481611-New 

470125 

210018 

420717 
421588 
330148 
360753 
370120 
330131 
470195 
120136 
130246 
330042 

422007 
421209 
260417 
350064 


Effective  dates  of  authorbstioo/cancellalion  of  sale  of 
flood  insurance  in  community 


Apr.  22,.  1975.  Emerg.;  July  5.  1962,  Reg.;  July  5.  1962. 

Susp.;  Apr.  6,  1986.  Rein. 
May  4,  1976,  Emerg.;  SepL  4,  1986,  Reg.;  Sept  4,  1966, 

Susp.;  Apr.  6,  1986,  Rein. 
Dec.  4,  1975.  Emerg.;  Mar.  4.  1966.  Rea:  M«.  4,  1968, 

Susp.;  Apr.  6,  1966.  Rein. 
Aug.  22,  1975.  Emerg.;  Sept  5,  1964,  Reg.;  Sept  5, 

1964,  Susp.;  Apr.  6.  1968,  Reia 
Jan.  13,  1975,  Emery.;  Mar.  16,  1986,  Rea:  Mar.  16. 

1966,  Susp.;  Apr.  8,  1968,  Rein. 
Apr.  6, 1988,-Emerg „ 


Apr.  12, 1988,  Emerg.;  Apr.  12, 1966,  Reg- 
Apr.  14, 1968,  Emerg „. 


Oct  5,  1973,  Emerg.;  Feb.  17,  1988.  Reg.;  Feb.  17,  1988. 

Susp.;  Apr.  11,  1988.  Rein. 
Aug.  21,  1975,  Emerg.;  Jan.  3,  1979,  Reg.;  Feb.  4,  1988, 

Susp.;  Apr.  11, 1988,  Rein. 

Aug.  8,  1975,  Emerg.;  Feb.  17,  1988,  Reg.;  Feb.  17,  1986. 

Susp.;  Apr.  14, 1988,  Rein. 
Aug.  22,  1975,  Emerg.;  Apr.  5.  1988,  Reg.;  Apr.  5,  1986, 

Susp.;  Apr.  14, 1968.  Rein. 
July  23,  1975,  Emerg.;  Apr.  2.  1986,  Reg.;  Apr.  2,  1966, 

Susp.;  Apr.  18,  1968,  Rein. 
Sept  21,  1976.  Emerg.;  Jan.  15.  1988.  Reg.;  Jan.  15, 

1986.  Susp.;  Apr.  18,  1988,  Rein. 
June  9,  1975,  Emerg.;  July  16,  1964,  Reg.:  July  16,  1984, 

Susp.;  Apr.  18.  1988,  Rein. 
Apr.  21,  1988.  Emerg.;  Apr.  21, 1968,  Reg 


Jan.  15,  1974,  Emerg.;  Mar.  16,  1968,  Reg.;  Mar.  16, 

1988,  Susp.;  Apr.  19,  19B8,  Rein. 
May  15,  1975,  Emerg.;  Mar.  16,  1988,  Reg.;  Mar.  16, 

1988,  Susp.;  Apr.  27,  1988,  Rein. 
Oct.  18,  1974.  Emerg.;  Feb.  1.  1984.  Reg.;  Feb.  4,  1988, 

Susp.;  Apr.  27, 1966,  Rein. 
June  4,  1975,  Emerg.;  Apr.  2,  1986,  Reg.;  Apr.  2,  1986, 

Susp.;  Apr.  29. 1988.  Rein. 

Dec.  3.  1975,  Emerg.;  Sept  1,  1966,  Reg.;  Sept  1,  1966, 

Susp.:  Apr.  29, 1988,  Rein. 
Feb.  28.  1977.  Emerg.;  Apr.  5,  1968,  Reg.;  Apr.  5,  1966, 

Susp.;  Apr.  29,  1968.  Reia 
Apr.  28,  1986,  Emerg.......... ,„ 

Dec.  15,  1975,  Emerg.;  Apr.  22, 1966,  withdrawn 


Offrant  affacttve  map  data 


July  5, 196^ 
Mar.  4, 1968. 

Da 
Sept  5,  1984. 
Mv.  16,  1988. 
Jan.  3, 1975. 

Da 
Do. 

Fab.  17.  1968. 

Jan.  3. 1979. 

Fab.  17.  1968. 
Apr.  5.  1988. 
Apr.  2. 1986. 
Jan.  15. 1968. 
July  16. 1964. 
Apr.  IS.  1961. 
Mar.  16, 1988. 

Do. 
Fab.  1, 1964. 
Apr.  2.  1966. 

Sept  1. 1966. 
Apr.  5.  1988. 

Oa 
Dec.  15.  1975. 


'  The.  Village  of  Bee  Cave,  Texas  (481026)  has  adopted  Travis  Countys  FkxxJ  Insurance  Study  wHh  accompanying  maps  effective  April  1,  1962,  for  lloodpiain 
managemem  and  insurance  purposes.  Note  that  the  County's  FIRM  vras  revised  on  September  27, 1965. 

•The  Town  of  Opdyke  West  has  adopted  Hockley  County's  FHBM  dated  October  25,  1977,  for  floodplain  management  and  insurance  purposes. 
A  rT  ^  9?*^  "  **I****HJ  from  partidpetion  in  the  NFIP  before  its  conversion  to  the  Regular  Program.  The  converwon  is  scheduled  to  take  effect  on 
^ISK?'.!' J^Ji'*'*^*'  "  "*  Countys  Program  status  is  nonparticipating  on  that  date,  the  County  will  not  be  converted  to  the  Regular  Program.  The  County's 
riHM  WW  oe  m  effect 


State 


Region  lit.  Minimal  Conversions 


Pennsylvania . 


Do 

West  Virginia . 

Do 

Do. 

Do 

Virginia 


Region  /A— Regular  Program  Conversions 
New  York 


RegiohlU 


Pannaylvanla. 


Location 


Dallas,  township  of,  Luzerne  County 

Larimer,  township  of,  Somerset  County 

Capon  Bridge,  town  of,  Hampshire  County 

Hundred,  tovwi  of,  Wetzel  County „.. 

Lester,  town  of,  Raleigh  County 

Pine  Grove,  town  of,  Wetzel  County 

Berryville,  town  of.  Clarke  County . 

AnnsviHe,  town  of,  Oneida  County 


CranberryViownsNp  of,  Venango  OourNy.. 


CoTTMnunity 
No. 


420602 

422515 
540046 
540256 
540171 
540210 
510037 


360610 


422109 


Effective  dates  of 

authorizatkxi/ 

cancellation  of  sale  of 

flood  irwuranoa  in 

community 


Apr.  5,  1966,  Suspertsion 
Withdrawn. 


..do.. 


Cunent 
effective 
map  date 


Apr.  1, 1988. 

Apr.  1, 1968. 
Apr.  1,  1988. 
Apr.  1, 1966. 
Apr.  1. 1966. 
Apr.  1. 1968. 
Apr.  1, 1968. 


Apr.  5,  1988. 


Apr.  S.  1908. 
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Stat* 


Oa 


Oa. 


RtgionlV 


Region  VI 


Oa. 


R9QlOft  VfH 


RBQiOfiiX 


Oa  — 


Oa. 

Oa. 
Oa. 


Oa. 


Nsw  ^0*% , ■ 


R^ffioft  999 


f9$gion  V 


m 


Oa. 


fiaglonVW 


Wyoning.. 


RtgbnlX 


Arizm~ 


Oa. 


Oa. 


Oa. 


Oa. 


Locsten 


d,  AnMfexMiQ  County^ 
of.  RmmI  CauMy 


CoMoMvood,  town  ol.  HoiMton  Coun(y_ 
009  Counl)h  ynincCTporatoil  i 


lieaadiyot. 


Gounty.. 


Solano  County,  urtncofpoTBtad  I 
SuMw  County,  uninooipioralad  I 


County,  untnomm 
Idaho  City,  city  o(.  BotM  County.. 
dlyor.PDliCaMaty_ 


Indspsnctanos,  ctty  o^,  PQk  County « 
MuiMiKAJtfw  ctty  ol*  Pqk  County—.—. 
PoliCoun^,! 


VwnoiV  vIIbqs  of,  OrMhli  County^ 


rWMVk,  dy  0^  fww 


Caun^~ 


Aatey.  dly  ol.  Laa  County. 
Otan,  city  ol,  Laa  County. 


Ranchadac,  town  ol,  Sttaridan  Coun^. 

Avondaie,  dly  ol.  Maricopa  County _. 

Ovafcaa  city  ol,  Martoopa  County—..-. 


Conwnunity 
No. 


El  Mrasa.  town  ol.  Maitoopa  County.. 


Oa. 


Oa. 


Oa. 


Oa. 


Oa. 


Oa. 


Oa. 


Da. 


Ota  Band,  town  ol,  Mailcopa  County 
Giandala,  cty  ol,  Maricopa  County 
Good  Yaar,  town  ol.  Maricopa  County 
Meaa.  city  ol.  Maricopa  County .... 
Maricopa  County.  unlncoipCTatad 
Paoria.  city  ol,  Maricopa  County. 


Ptwanix,  city  ol,  Maricopa  County.-.. 
Surpriaa,  town  ol.  Maricopa  County . 
Tampa,  city  ol,  Maricopa  County.—. 


vVKRanoup,  town  oi,  Nianoopa  uouniy- 


SMaa,  cHy  ol.  Warn  County . 


421311 
S10S21 


010102 
170S2S 


220047 
220040 


3B0147 


000631 
060884 


100206 
160222 
410187 
410168 
410190 
410168 


360560 

100026 

170414 
170417 

560046 

040038 
040126 
040041 

040043 


ElfadNia  tfatoa  ol 

auttwiiialifin/ 

ancaflaion  ol  lala  ol 

Hood  naufanca  in 


..do. 


-do.. 


-do. 


-do. 


-da. 


.jdo. 


«ilo» 


_do- 


..da. 


..do- 


-do- 


AprillS,  1988, 
Su^Mnaion 


040048 
0400S7 
040060 
040051 
040063 
040064 
040066 

160071 


-rfQO>* 


-do. 


Cunanl 
alfactiva 


f^.  S.  1988. 

>^.  s.i9ea 


Apr.  5, 1988. 


Apr.  5. 198& 


Apr.  5.  IS 
Apr.  5.  1988. 


Apr.  5,  IS 


Apr.  5, 1988. 
Apr.5.U 


Apr.  5. 1988. 
Apr.  6,1988. 
Apr.  5.1986. 
Apr.S.1968w 
Apr.  5,1966. 
Apr.  5.1988L 


Apr.  15, 
1988. 


Apr.  15, 
It 


-do- 


-do.. 


-A- 


-do- 


.-do- 


-do- 


...dou- 


-do. 


-do.. 


Apr.  18, 
1988. 

Apr.  15, 
1968. 


Apr.  15, 
1988. 


Apr.  15, 

1988. 
Apr.  15, 

1968. 
Apr.  15, 

1968. 
Apr.  15, 

1988. 
Apr.  15. 

1988. 
Apr.  15, 

1988. 
Apr.  15, 

1988. 
Apr.  15* 

1968. 
Apr.  15. 

1988. 
Apr.  15, 

1988. 
Apr.  15, 

1988. 
Apr.  15, 

1988. 
Apr.  15, 

1988. 


Apr.  15. 
1988. 
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<    Issued:  May  12, 1988. 

Harold  T.  Duryaa, 

Administrator,  Federal 

Insurance  Administration. 

[FR  Doc.  8S-11204  Filed  5-18-88;  8:45  am] 

BHjjtm  CODE  cria-ti-ii 


CMaibr 


9ot0lh  optunwt  Efiw^'— ^EfiWQincy^  RoQ.'^-Rooulir  Su^).-^-Suip0ralon;  fMn.' 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parte  514  and  SIS 
[APO  2800.12  CHQES5] 

Acquisition  Regulation:  Use  of  SF-30 
for  Additional  Awards  to  an  Offeror 
Under  a  Single  Soildtetion 

agency:  Office  of  Acquisition  Policy, 
GSA. 

action:  Final  rule. 

summary:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  Chapter  5,  is  amended  to  add 
S§  514.407-1  and  515.414  to  prescribe  the 
Standard  Form  30,  Amendment  of 
Solicitation/Modification  of  Contract, 
for  use  in  making  additional  awards  to 
an  offeror  under  a  single  solicitation  and 
to  provide  the  regulatory  authority  for 
such  awards.  The  intended  effect  is  to 
provide  uniform  procedures  for 
fcontracting  under  the  regulatory  system. 
EFFECTIVE  OATE:  June  13. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Ida  M.  Ustad.  Office  of  GSA 
Acquisition  Policy  and  Regulations  on 
(202)  566-1224. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  General  Services  Administration 
published  GSAR  Notice  5-180  in  the 
Federal  Register  (53  FR  2515)  on  January 
28, 1988,  inviting  comments  from 
interested  parties.  No  comments  were 
received  from  the  public;  however, 
comments  received  from  the  Office  of 
Federal  Procurement  Pohcy  and  various 
offices  within  GSA  have  been  reviewed, 
reconciled,  and  incorporated  when 
appropriate,  in  this  Hnal  rule. 

Impact 

The  Director,  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  December  14. 1984.  exempted 
eertain  agency  procurement  regulations 
from  Executive  Order  12291.  The 
exemption  applies  to  this  rule.  The  GSA 
certifies  that  this  document  will  not 
have  a  signiHcant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  rule  simply 
clarifies  a  procedural  matter  relating  to 
the  form  used  when  making  additional 


contract  awards  to  an  offeror  under  one 
solicitation.  Therefore,  no  regulatory 
flexibility  analysis  has  been  prepared. 
The  rule  does  not  contain  information 
collection  requirements  which  require 
the  approval  of  OMB  under  (44  U.S.C. 
3501  et  seq.). 

List  of  Subjects  in  48  CFR  Parts  514  and 
515 

Government  procurement. 

1.  The  authority  citation  for  48  CFR 
Parts  514  and  515  continues  to  read  as 
follows; 

Authority:  40  U.S.C.  486(c). 
PART  514— SEALED  BIDDING 

2.  The  table  of  contents  for  Part  514  is 
amended  by  adding  S  514.407-1  to  read 
as  follows: 

Subpart  S14.4— Opening  of  Bids  and  Award 
of  Contract 


514.407-1    General 

3.  Section  514.407-1  is  added  to  read 
as  follows: 

514.407-1    General 

If  an  award  is  made  to  a  bidder  for 
less  than  all  of  the  items  that  may  be 
awarded  to  that  bidder  under  a 
solicitation  and  additional  items  are 
being  withheld  for  possible  subsequent 
award,  any  subsequent  award  to  Uiat 
bidder  must  be  made  using  SF-30, 
Amendment  of  Solicitation/Modification 
of  Contract  (except  see  GSAR  519.502- 
3(c]  regarding  partial  set-asides).  The 
authority  cited  in  paragraph  13D  of  SF- 
30  for  the  subsequent  award  will  be  FAR 
14.407-l(c)(4).  This  procedure  presumes 
that  initial  and  subsequent  awards  are 
being  made  during  the  bid  acceptance 
period. 

PART  515— CONTRACTING  BY 
NEGOTIATION 

4.  The  table  of  contents  for  Part  515  is 
amended  by  adding  §  515.414  to  read  as 
follows; 

Sut>part  515.4— Solicitation  and  Receipt  of 
Proposals  and  Quotations 


o6C* 

515.414    Forms. 

5.  Section  515.414  is  added  to  read  as 
follows; 

51S.414    Forms. 

When  an  award  is  made  to  an  offeror 
for  less  than  all  of  the  items  that  may  be 
awarded  to  that  offeror  and  additional 
items  are  being  withheld  for  subsequent 
award,  the  Brst  award  to  that  offeror 


shall  state  that  the  Government  may 
make  subsequent  awards  on  those 
additional  items  within  the  offeror's 
offer  acceptance  period.  Subsequent 
awards  to  the  offeror  must  be  made 
using  SF-30,  Amendment  of 
Solicitation/Modificiation  of  Contract 
(except  see  GSAR  519.502-3(c)  regarding 
partial  set-asides).  The  authority  cited  in 
paragraph  ISO  of  SF-30  for  subsequent 
awards  will  be  GSAR  515.414. 

Dated:  May  12, 1988. 

Patricia  A.  Szervo, 

Associate  Administrator  for  Acquisition 
Policy. 

[FR  Doc.  88-11173  Filed  5-18-88;  8:45  am] 

SnjJNQ  CODE  ««20-t1-«l 


48  CFR  Part  552 
[APO  2800.12  CHGE  54] 

Acqulaition  Regulation;  EnH>toyment 
Reporte  on  Special  Disabted  Veterana 
and  Veterans  of  ttte  Vietnam  Era 

AQENCY:  Office  of  Acquisition  Policy. 
GSA. 

action:  Final  rule. 

summary:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR),  Chapter  5,  is  amended  to  revise 
the  matrixes  in  S  S  552.320-70  and 
552.370  to  add  a  reference  to  the  FAR 
clause  at  52.222-37,  Employment  Reports 
on  Special  Disabled  Veterans  and 
Veterans  of  the  Vietnam  Era.  In 
addition,  the  reference  to  the  FAR 
clause  at  52.222-28,  Equal  Opportunity 
Preaward  Clearance  of  Subcontracts,  is 
deletd  from  the  matrix  at  552.370. 
Acquisition  Circular  AC-87-2  is 
canceled.  The  intended  effect  is  to 
improve  the  regulatory  coverage  and  to 
provide  uniform  procedures  for 
contracting  under  the  regulatory  system. 
EFFECTIVE  OATE:  May  27. 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Ralph  DeStefano.  Office  of  GSA 
Acquisition  Policy  and  Regulations.  18th 
and  F  Streets  NW.,  Room  4027, 
Washington,  DC  20405,  (202)  523-4763. 
SUPPLEMENTARY  INFORMATION:  On  April 

15, 1987,  the  General  Services 
Administration  published  in  the  Federal 
Register  (52  FR  12182)  Acquisition 
Circular  AC-87-2,  which  temporarily 
amended  Part  552  of  the  GSAR  to 
implement  the  reporting  requirements  of 
the  Veterans'  Compensation,  Education 
and  Employment  Amendment  of  1982 
prescribed  by  the  Department  of  Labor 
(DOL)  on  March  4, 1987  (52  FR  6674- 
6679).  The  rule  was  not  published  in  the 
Federal  Register  for  public  conmient 
because  it  merely  implemented  the 
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Labor  Department  regulation  which  had 
already  imdergone  the  public  comment 
process. 

Impact  I 

The  Director,  Office  of  Management 
and  Budget  (OMB)  by  memorandum 
dated  December  14, 1984,  exempted 
certain  procurement  regulations  from 
Executive  Order  12291.  The  exemption 
applies  to  this  rule.  The  GSA  certifies 
that  this  document  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities ' 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  cancels  the 
acquisition  circular  since  the  reporting 
requirements  of  the  Veterans' 
Compensation,  Education  and 
Employment  Amendment  of  1982  were 
incorporated  in  the  Federal  Acquisition 
Regulation  by  FAC  84-32  and  merely 
adds  a  reference  to  the  FAR  clause 
regarding  the  reporting  requirements,  in 
the  clause  matrixes.  The  OMB  has 
assigned  OMB  Qmtrol  No.  1293-OOOS  to 
the  DOL  information  collection 
requirements  reflected  in  FAR  clause 
52.222-37. 

List  of  Subjects  in  48  CFR  Part  552 
Government  procurement 

PART  552-{  AMENDED] 

1.  The  authority  citation  for  48  CFR 
Part  552  continues  to  read  as  follows: 
Authority:  40  U.S.a  486(c). 

§5S2J00    (AflMiKlMll 

Eifitarial  Note:  The  matrixes  listed  in  the 
summary  of  this  rule  are  illustrated  in  and 
made  a  part  of  the  regulation.  However,  the 
matrixes  are  not  illustrated  in  the  Federal 
Register  or  the  Code  of  Federal  Regulations. 
Individmal  copies  may  be  obtained  from  the 
Director  of  tlie  Office  of  GSA  Acquisition 
Policy  and  Regulations  (VP).  ISth  and  F 
Streets.  NW..  Washington.  DC  2040S. 

Dated:  May  la  19e& 

Patricia  A  Ssarvo, 

Associate  Administrator  for  Acquisition 
Policy. 

[PR  Doc.  88-11175  Filed  5-18-88: 8:45  am 


action:  Final  rale. 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Ac 


49  CFR  Parts  571  and  S7S 

(Dodut  88-04,  Notice  21 

isdoral  Motor  Vahlda  Safvty 
Standarda;  New  Pnaumatle  Thras 

agency:  National  Highway  Traffic 
Safety  Administratioa  (NHTSA),  DOT. 


SUiMUliv:  This  notice  amends  Standard 
No.  109,  New  Pneumatic  Tires,  to 
include  an  additional  maximum  inflation 
pressure,  340  kPa.  in  the  Standard.  The 
European  Tyre  and  Rim  Technical 
Organization  (E.TJI.T.O.)  submitted  a 
petition  for  rulemaking  requesting  the 
inclusion  of  the  340  kPa  pressure.  The 
petitioner  stated  that  its  members  are 
receiving  requests  with  increasing 
frequency  from  vehicle  manufacturers 
for  reinforced  tires  at  an  inflation 
pressure  higher  than  300  kPa,  for 
purposes  of  safety  and  optimum  vehicle 
handling.  The  requests  for  these  tires  {u« 
primarily  for  station  wagons.  E.T.R.T.O. 
requested  that  a  pressure  of  340  kPa  be 
added,  so  that  the  standard  inflation 
pressure  for  reinforced  tires  (280  kPa) 
can  be  increased  for  special 
performance  requirements  with  no 
increase  in  tire  load  capacity.  After 
evaluating  the  petition  and  comments  on 
the  proposal,  NHTSA  has  decided  to 
include  340  kPa  as  a  permissible 
inflation  pressure. 

DATES:  The  final  rule  is  effective  June  20, 
1988.  Petitions  for  reconsideration  must 
be  filed  by  June  20, 1988. 
ADORCSSCS:  Submit  petitions  for 
reconsideration  to:  Administrator, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street  SW., 
Washington,  DC  20590. 
FOR  nmTNEfl  INFORMATION  CONTACT: 
Mr.  Larry  Cook,  Office  of  Vehicle  Safety 
Standards,  National  Highway  Traffic 
Safety  Adminisfration.  400  Seventh 
Street  SW.,  Washington,  DC  20590  (202- 
366-4803). 
SUPPLEMENTARY  INFORMATION:  Until  the 

effective  date  of  this  rule.  Standard  No. 
109,  New  Pneumatic  Tires,  requires  that 
the  maximum  permissible  inflation 
pressure  for  each  tire  must  be  32,  36, 40 
or  60  psi,  or  240,  280  or  300  kPa.  The 
standard  specifies  differing  test  criteria 
depending  upon  the  maximum 
permissible  inflation  pressure. 

The  European  Tyre  and  Rim  Technical 
Organization  (E.T.R.T.O.)  submitted  a 
petition  for  rulemaking  requesting  the 
inclusion  of  an  additional  inflation 
pressure,  340  kPa,  in  Standard  No.  109. 
The  petitioner  stated  that  its  members 
are  receiving  requests  with  increasing 
frequency  from  vehicle  manufacturers 
for  reinforced  tires  at  an  inflation 
pressure  higher  than  300  kPa,  for 
purposes  of  safety  and  optimum  vehicle 
handling.  The  requests  for  these  tires  are 
primarily  fior  station  wagons.  E.TJI.T.O. 
requested  that  a  pressure  of  340  kPa  be 
added,  so  that  the  standard  inflation 
pressure  for  reinforced  tires  (280  kPa) 
can  be  increased  for  special 


perfermance  reqtiirementi  with  no 
increase  m  tire  load  capacity. 

On  January  18, 1988,  NHTSA 
pubUshed  a  notice  of  proposed 
rulemaking  to  allow  a  new  maximum 
permissible  tire  inflation  pressiuv.  (53 
FR  936.]  NHTSA  addressed  petitions 
raising  almost  identical  issues  in  1978. 
As  discussed  in  the  January  18, 
proposal,  the  300  kPa  maximum  pressure 
for  non-reinforced  tires  was  added  to 
the  standard  in  response  to  those 
petitions.  The  relationship  of  the  300  kPa 
non-reinforced  tire  to  the  standard 
inflation  pressure  (240  kPa)  non- 
reinforced  tire  is  analogous  to  that  of  the 
340  kPa  reinforced  tire  to  the  280  kPa 
reinforced  tire.  Thus,  NHTSA  tentatively 
concluded  that  the  340  kPa  tire  pressure 
should  be  added  to  Standard  No.  109  for 
the  same  reasons  the  300  kPa  pressure 
was  added.  The  agency  explained  its 
reason  in  detail  in  the  January  18, 
proposal. 

The  agency  received  conunents  bom 
Chrysler  Motors  Corporation,  General 
Motors  Corporation.  General  Tire,  and 
Volkswagen  of  America.  Each 
commenter  endorsed  the  proposal. 
NHTSA  is  adopting  the  proposed 
changes  for  the  reasons  expressed  in  tiie 
proposal. 

Further,  the  agency  is  issuing  a 
conforming  amendment  to  Table  1, 49 
CFR  575.104.  Uniform  Tire  Quality 
Grading  Standards,  to  set  out  the  340 
kPa  maximum  permissible  inflation 
pressure.  The  agency  inadvertentiy 
neglected  to  propose  the  Table  1 
amendment  when  NHTSA  issued  the 
proposed  rule.  Without  such  an 
amendment  NHTSA  could  not  conduct 
compliance  testing  for  UTQGS  of  tires 
with  a  340  kPa  maximum  inflation 
pressure.  The  agency  finds  that  there  is 
good  cause  for  amending  Table  1 
without  notice  and  comment  because 
the  amendment  adds  no  new 
substantive  requirement  for  tires  with  a 
340  kPa  maximtun  inflation  pressure. 

The  agency  finds  that  there  is  good 
cause  for  making  this  final  rule  effective 
in  less  than  180  dajrs  because  the 
amendment  relieves  a  restriction,  and 
permits  the  sale  of  tires  that  can  provide 
better  performance  without  any  negative 
impact  on  safety. 

Impact  Assessments 

The  agency  has  analyzed  this 
proposal  and  determined  that  it  is 
neitiier  "major"  writhin  the  meaning  of 
Executive  Order  12291,  nor  "significant" 
within  the  meaning  of  the  Department  of 
Transportation's  r^ulatory  policies  and 
procedures.  The  amendments  do  not 
impose  new  requirements  for  current 
tires,  but  instead  permit  a  new  category 
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of  tire.  Since  the  new  tires  can  provide 
better  performance,  the  amendments 
wiil  lesult  ai  oonsHaier  benefits. 

In  accordance  with  the  Regulatory 
Flexibility  Act  NHTSA  has  evaluated 
the  effects  of  this  action  on  small 
entities.  I  certify  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  agency  believes  that  few  of 
the  tire  manufacturers  qualify  as  small 
businesses.  Any  tire  manufacturers  that 
do  qualify  as  small  businesses  might 
benefit  to  a  small  extent  by  being 
permitted  to  produce  these  new  tires. 
Small  non-profit  organizations  and  small 
governmental  units  are  affected  by  the 
final  rule  only  to  the  extent  that  they 
purchase  motor  vehicles.  These  small 
entities  may  benefit  to  small  extent  if 
they  purchase  vehicles  with  these  new 
tires. 

The  agency  has  analyzed  this  action 
under  pruiciples  and  criteria  of 
Executive  Order  12612,  and  has 
determined  that  this  final  rule  does  not 
have  sufficient  Federalism  implications 
to  warrant  preparing  a  Federalism 
Assessment. 

Finally,  the  agency  has  considered  the 
environmental  implications  of  this 
proposed  rule  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  and  determined  that  the  rule  does 
not  have  any  significant  impact  on  the 
htunan  environment. 


List  of  Sahiects  in  48  <aPR  Parts  S71  and 

575 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

tn  consideration  of  the  foregoing,  49 
CTK  Parts  571  and  575  are  amended  as 
follows: 

PART  S71-(AMBIDE01 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392. 140L  1403. 1407: 
delegation  of  authority  at  49  CFR  1.50. 

§571.109    lAmmdsdl 

2.  S4.2.1(b)    is  revised  to  read  as 
follows: 


*        * 


*        * 


(b)  Its  maximum  permissible  inflation 
pressure  shall  be  either  32,  36,  40  or  60 
psi.  or  240. 28a  300  or  340  kPa. 


*        * 


3.  S4.2.2.2    is  revised  to  read  as 
follows: 

***** 

S4.2.2.2    Physical  dimensions. 

The  actual  section  width  and  overall 
width  for  each  tire  measured  in 
accordance  with  S5.1,  shall  not  exceed 
the  section  width  specified  in  a 
submission  made  by  an  individual 
manufacturer,  pursuant  to  S4.4.1(a)  or  in 


one  of  the  publications  described  in 
S4.4.1(b)  for  its  size  designation  and  type 
by  more  tlMR 

(1)  (For  tires  with  a  maximum 
permissible  inflation  pressure  of  32.  36. 
or  40  psi)  7  percent  or 

(2)  (For  tires  with  a  maximum 
permissible  inflation  pressure  of  60  psi 
or  240.  280.  300,  or  340  kPa)  7  percent  or 
0.4  inch,  whichever  is  larger. 


4.  S4.3.4 
follows: 


is  revised  to  read  as 


S4.3.4    If  the  maximum  inflation 
pressure  of  a  tire  is  240,  280, 300,  or  340 
kPa,  then: 

(a)  Each  marking  of  that  inflation 
pressure  pursuant  to  S4.3{b)  shall  be 
followed  in  parenthesis  by  the 
equivalent  inflation  pressure  in  psi, 
rotmded^  the  next  higher  whole 
number  and 

(b)  Each  marking  of  the  tire's 
maximum  load  rating  ptirsuant  to  S4.3(c) 
in  kilograms  shall  be  followed  in 
parenthesis  by  the  equivalent  load 
rating  in  poiuuis,  rounded  to  the  nearest 
whole  number. 


5.  Tables  I-A.  I-a  !-<:.  and  U  of 
Appendix  A  are  revised  to  read  as 
follows: 


Appendix  A — [AmendedJ 

TABI.E  I-A— For  Bias  Ply  Tires  With  Designated  Section  Width  of  6  Inches  and  Above 


Cord  Material 

MaximuiT)  perm<s8it>le  inflation 

32  lb/in* 

36  lb/in  « 

40  to/in  • 

240  kPa 

280  kPa 

300  kPa 

340  kPa 

Rayon  (in-tt>s) 

1.6S0 
2.600 

2,574 
3,900 

3.300 
5.200 

i.aso 

2.600 

3.300 
5.200 

1.650 
2.600 

3,300 

Nylon  or  DOivestar  rirvttie) 

5.200 

TABI.E  l-B.— For  Bias  Ply  Tires  With  Designated  Section  Width  Below  6  Inches 


Cord  Material 

Maximum  pennissit)le  inflation 

32lb/in« 

36S>/ln> 

40  lb/in* 

240  kPa 

280  kPa 

300  kPa 

340  kPa 

Rayon  OtvUm) 

Nylon  or  poVester  (kvMw) 

1.000 
1.950 

1,875 
2.925 

2,500 
3,900 

1,000 
1.950 

2,500 
3,900 

1.000 
1,950 

2.500 

3,900 

Table  l-C.— For  Radial  Ply  Tires 


Size  ISesignation 

MsxNTMjfn  p6fmi88ibto  inflation 

32  b/in  • 

36  b/in  > 

40K>/in* 

240  kPa 

280  kPa 

300  kPa 

340  kPa 

Below  160  mm  r»Mb*) 

160  mm  or  aliowa  firvHit) 

1.950 
2,600 

2.925 
3.900 

3,900 
5.200 

1,950 
2,600 

3,900 
5.200 

1,950 
2.600 

3.900 
5.200 
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Table  II.— Test  Inflation  Pressures 

Maxifnum  permissiMe  inflation  pressure 

32lb/in* 

36  to/in  > 

40K>/in* 

60  lb/in  • 

240  kPa 

280  kPa 

300  kPa 

340  kPa 

Pressure  to  be  used  in  tests  for  physical  dimensions,  bead 
unseatins,  tire  strengtti  and  tire  endurance 

24 

30 

28 
34 

32 
38 

52 
58 

180 
220 

220 
260 

180 
220 

220 

Pressure  to  be  used  in  test  for  high-speed  performance 

260 

Proposed  Rules 


PART  575-(AMENOED] 

6.  The  authority  citation  for  Part  575 
continues  to  read  as  follows: 


Authority:  15  U.S.C.  1392, 1401, 1407, 1421, 
and  1423;  delegation  of  authority  at  49  CFR 
1.50. 

7.  Table  1  to  §  575.104(g)  is  revised  to 
read  as  follows: 

Table  1.— Test  Inflation  Pressures 


9575.104    [AmWKtod] 

*  *  *  • 

(g)  *  *  * 


Maximum  permissible  inflation  pressure 

32  lb/in  » 

36tt>/in* 

40  lb/in  » 

260lb/in* 

240  kPa 

280  kPa 

300  kPa 

340  kPa 

Pressure  to  be  used  in  tests  for  treadwear  and  in  determina- 
tion of  tir*^  k>A<1  for  temnerature  resistAnce  testirx] 

24 

30 

28 
34 

32 
38 

52 
58 

180 
220 

220 
260 

180 
220 

220 

Pressure  to  be  used  for  aU  aspects  of  temperature  resistance 
testing  other  than  determination  of  tire  load.™ 

260 

ksued  on  May  11, 1988. 
Diane  K.  Steed,  . 

Administrator. 
(FR  Doc.  88-11078  Filed  5-l»-88;  8:45  am; 
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This  •eoHon  <4  «w  f=EOERAL  REGISTER 
corMns  MMiCM  to  •>•  public  of  ttw- 
proposed  issuaiio*  of  lutes  afxl 
regulations.  The  puipose  of  these  flotioes 
is  to  give  interested  persons  an 
opportunity  to  partictpate  in  the  rule 
making,  prior  to  the  adoption  of  the  teat 
rules. 


DEPAmMENT  OF  AGRICULTURE 
Fmiimis  Home  AdwinlslfaUow 
7CFR  Part  1942 

Industrial  Devfllopraent  Orante 

ikOENCV:  Faiaeecs  Home  Admiutetaation. 

USDA. 

Acmn:  A«poeed  niie. 

summary:  Hk  Fanners  Home 
Adminieteadon  ^'^bHA)  proposes  to 
amend  the  Agency's  policies  and 
procedures  §oveauog  the  administration 
of  Industrial  Deveitywent  Grants.  Tliis 
action  is  necessary  to  oomply  with  the 
Omnibus  Budget  ReoondHation  Act  of 
1987  and  the  continuing  resolution  for 
1968,  which  allows  private  nonprofit 
organizations  to  partictpate  with  pabbc 
agencies  as  ^anl  recipients  and 
expands  the  use  of  grant  funds  to 
include  the  financing  of  small  and 
emerging  rural  basinesses.  The  agency's 
proposal  to  expand  the  Industrial 
Development  Grant  Program  wiD  result 
in  enterprise  development  and  job 
creation  in  distressed  rural  comnutnities. 
DATES:  Comments  must  be  received  on 
or  before  June  20. 198a 
ADOHCSSes:  Sobiait  mittoi  comrasita. 
in  duplicate,  to  the  Office  of  the  Chiet 
Directives  and  Forms  Management 
Branch,  Famen  Home  Adnynottration, 
U.S.  Department  of  Agricidtme;  Room 
6348,  South  Agricolture  Building, 
Washington,  DC  20250.  Ail  «nitten 
comments  made  pursuant  to  thie  notice 
will  be  available  for  public  inspection 
during  regolar  worii  houn  at  the  above 
address.  The  collection  of  inforatatioB 
requirements  contained  in  this  rule  have 
been  submitted  to  OKffl  for  review 
imder  section  3504^  of  the  Paperwork 
Reduction  Act  of  1880.  Submit  comments 
to  the  Office  of  Information  ami 
Regulatory  Affairs,  Office  of 
Management  and  Budget  Attention: 
Desk  Officer  for  tbe  Fanaers  Home 
Admkustaalion.  Waahinglon.  DC  20S03. 

FOR  FURTMCR  INFORMATION  CONTRCi; 

Frederick  R.  Young,  Branch  Chief, 


Community  Facnines  Division,  Fanners 
Home  Administration,  U.S.  Department 
of  Agiictdtnre.  Room  6S16,  South 
Agticoltore  Bofiding,  14tii  and 
Independence  Avenue  SW., 
Waahragton.  DC  20250;  Tetephtme:  (202) 

SUPPLEMCNTMIY  aiFORMATION: 

Classification 

This  action  has  been  reviewed  under 
USDA  prooediu«s  established  in 
Departmental  Retgulation  1512-1  which 
implements  Executive  Order  12291.  and 
has  been  determined  to  be  nonmajor 
since  die  aimual  effect  on  the  economy 
is  less  than  $100  raSlion  and  fliere  will 
be  no  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
organizations,  governmental  agencies  or 
geographic  regi(HU.  There  will  be  no 
significant  advene  effects  on 
competttien,  employment  investment 
productivity  innovation  or  on  the  abifity 
of  United  States-based  enteiprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Environmeatal  impact  Statanent 

This  doctmiient  has  been  reviewed  in 
accordance  vn&  Fn^lA  Instruction 
1940^,  ^Environmental  Program.** 
FmHA  has  determined  "Siat  this  action 
does  not  constitote  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  homan  environment  and  in 
accordance  wi^  the  Natianal 
Environmental  Policy  Ai^  of  19B9,  Pub. 
L.  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

RegirialBiy  Flexibility  Act 

The  Administrator.  Farmers  Home 
AdRHnistTdtion,  has  detennined  this 
action  will  not  have  sigmficant 
econoHuc  impact  on  a  substantial 
ntunber  of  smaH  entities,  becanse  ^ 
action,  while  increasing  costs  to 
ineligible  transferees  in  Community 
Programs,  will  not  affect  a  significant 
number  of  small  entities  as  defined  by 
tiie  Regulatofy  Flexibility  Act  (5  U.S.C. 
601). 

Frogmm  Affected 

This  pregram.  Industrial  Development 
Grants,  is  listed  in  the  Catalog  of 
Federal  Dtnnestic  Assistance  under 
Number  10.424.  The  FnHA  program  and 
projects  which  are  affecled  by  this 
instruction  are  subject  to  the  provisions 
of  Executive  Order  12372  whidi  requires 


iiitiiigiwiH'iiiawitiilcoRstrftaWoB  wHh 
State  and  locd  officials.  FmHA 
conducts  intergovernmental 
consultation  in  tbe  manner  deUneated  in 
FmHA  instruction  t90H* 
List  of  Suljects  In  7  CFK  Part  lt42 

Business  and  industTy,  Grant 
programs— Housing  md  ooumiunity 
desdopMOt  industiial  paik.  Rural 
areas. 

Accordin^y,  FnHA  proposes  to 
amend  Chapter  XVIH.  Tide  7,  Code  of 
Fed««l  Regidatiens  as  follows: 

PART  f942-AS90CUT10NS 

1.  The  authority  dtation  for  Part  1942 
is  revised  to  read  as  follows  and  the 
author^  dtetions  throughout  Subpart  C 
are  removed: 


Autharily:7U.SXl 


SUL&C  901:7 


Subpart  6.— Indtistrlal  DsvsiopRMnt 
Grants 

2.  Section  19^.301  is  revised  to  read 
as  follows: 

§1942.301    Purpooa. 

This  subpart  outlines  Farmers  Home 
Administration  (FmHA)  policies  and 
authorizations  and  sets  forth  procedures 
for  making  grants  to  finance  and 
facilitate  development  of  private 
business  enterprises. 

3.  Section  1942J02  is  revised  to  read 
as  follows: 

91942.302    Polcy. 

(a)  The  grant  program  will  be  used  to 
snpport  tiie  development  of  small  and 
emerging  private  bnsiness  enterprises  in 
rural  areas. 

(b)  FmHA  officials  will  maintain 
liaison  wift  officials  of  other  federal, 
state,  regional  and  local  development 
agencies  to  coordinate  related  programs 
to  achieve  rural  development  objectives. 

4.  Section  1942.304  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraphs  [I],  (g).  and  (h)  to  read  as 
follows: 


91942.3M 

(a)  Indnstrial  Development  tlD) 
grants — Grants  made  to  finance  and 
facilitate  development  of  small  and 
emerging  private  bnsiness  enterprises  in 
rural  areas.  Grants  are  made  from 
FmHA  fimds  under  authority  of  the 
Consolidated  Farm  and  Rural 
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Development  Act,  as  amended,  section 
310B  {7  U.S.C.  1932). 

*        *        •        *        *   > 

(fl  Technical  Assistance — A  function 
performed  for  the  benefit  of  a  grantee 
project  and  is  a  problem  solving  activity 
such  as  market  research,  product  and/or 
service  improvement,  feasibility  study, 
etc. 

(g)  Project — ^The  result  of  the  use  of 
program  funds,  i.e.,  a  facility,  whether 
constructed  by  the  applicant  or  a  third 
party  from  a  loan  or  grant  made  with 
grant  funds;  technical  assistance; 
startup  operating  costs  or  working 
capital.  A  revolving  fund  established  in 
whole  or  in  part  with  grant  funds  will 
also  be  considered  a  project  for  the 
purpose  of  Intergovernmental  and 
Environmental  Review  under  S  1942.310 
paragraphs  (b)  and  (c),  as  well  as  the 
speciflc  uses  of  the  revolving  funds. 

(h)  Small  and  emerging  private 
business  enterprise— Generally  any 
private  business  which  will  employ  50  or 
less  new  employees  and  has  less  than 
$1.0  million  in  projected  gross  revenues 
and  has  or  will  utilize  technological 
innovation  and  commercialization  of:  (1) 
New  products  that  can  be  used  in  rural 
areas  and  (2)  new  processes  that  can  be 
used  in  such  production. 

5.  Section  1942.305  is  amended  by 
revising  paragraphs  (a)(1)  and  (b)  to 
read  as  follows: 

S1M2J05    Elglbiity  and  prtortty. 

(a)  Eligibility.  (1)  ID  grants  may  be 
made  to  public  bodies  and  private 
nonprofit  corporations  serving  rural 
areas.  PubUc  bodies  include  States, 
counties,  cities,  townships,  and 
incorporated  towns  and  villages, 
boroughs,  authorities,  districts,  and 
Indian  tribes  on  Federal  and  State 
reservations  and  other  Federally 
recognized  Indian  Tribal  groups  in  rural 
areas.  The  State  Director  will  proceed  as 
follows  in  rural  area  determinations: 
When  the  FmHA  State  Director 
determines  an  area  to  be  urbanized  or 
urbanizing,  the  State  Director  must  then 
determine  the  population  density  per 
square  mile.  If  the  area  appears  to  be 
eligible,  the  State  Director  will  request 
the  National  Office  to  provide  the 
correct  density  Bgure.  All  such  density 
determinations  will  be  made  on  the 
basis  of  minor  civil  division  or  census 
county  division  as  used  by  the  Bureau  of 
the  Census.  In  making  the  density 
calculations,  large  nonresidential  tracts 
devoted  to  urban  land  uses  such  as 
railroad  yards,  airports,  industrial  sites, 
parks,  golf  courses,  and  cemeteries  or 
land  set  aside  for  such  purposes  will  be 
excluded. 


(b)  Project  selection  process.  The 
foUowing  paragraphs  indicate  items  and 
conditions  which  must  be  considered  in 
selecting  applications  for  further 
development.  When  ranking  eligible 
appUcations  for  consideration  for 
limited  funds,  FmHA  officials  must 
consider  the  priority  items  met  by  each 
application  and  the  degree  to  which 
those  priorities  are  met,  and  apply  good 
judgment. 

(1)  Applications.  The  application  and 
supporting  information  submitted  with  it 
will  be  considered  in  determining  the 
proposed  project's  priority  for  available 
funds. 

(2)  State  Office  review.  All 
appUcations  will  be  reviewed  for 
priority  for  funding  and  scored.  When 
considering  authorizing  an  application 
for  funding,  the  State  Director  should 
consider  the  remaining  funds  in  the 
State  allocation,  and  the  anticipated 
allocation  of  funds  for  the  next  fiscal 
year  as  well  as  the  amount  of  time 
necessary  to  complete  grant  processing. 
Those  appUcants  with  eligible  lower 
priority  scoring  applications  which 
obviously  cannot  be  funded  within  a 
funding  cycle  should  be  notified  that 
funds  are  not  available;  and  requested 
to  advise  whether  they  wish  to  have 
their  application  maintained  in  an  active 
file  for  fiiture  consideration.  The  State 
Director  may  request  an  additional 
allocation  of  funds  from  the  National 
Office  for  such  applications.  Such 
requests  will  be  considered  along  with 
all  others  on  hand. 

(3)  Selection  priorities.  The  priorities 
described  below  will  be  used  by  the 
State  Director  to  rate  applications. 
Points  will  be  distributed  as  indicated  in 
paragraphs  (b)(3)(i)  through  (v)  of  this 
section.  A  copy  of  the  score  sheet  should 
be  placed  in  the  case  file  for  future 
reference. 

(i)  Population.  Proposed  project(8) 
will  primarily  be  located  in  a  comnHinity 
of  under  25,000  population — ^10  points. 

(ii)  Economic  conditions.  (A) 
Proposed  project(s)  will  primarily  be 
located  in  areas  where  the 
unemployment  rate:  (1)  Exceeds  the 
State  rate  by  25%  or  more — 20  points.  (2) 
exceeds  the  State  rate  by  less  tiian 
25% — 10  points,  (3)  is  equal  to  or  less 
than  the  State  rate — 0  points. 

(B)  Proposed  project(s)  will  primarily 
be  located  in  areas  where  Median 
Household  Income  (MHI)  as  prescribed 
by  Office  of  Management  and  Budget 
under  section  624  of  Economic 
Opportunity  Act  of  1964  for  a  family  of  4 
for  the  state  is:  (1)  Less  than  poverty 
line — 25  points,  (2)  more  than  poverty 
line  but  less  than  85%  of  state  MHI— 15 
points.  (3)  between  85%  and  100%  of 


state  MHI — ^10  points,  (4)  equal  or 
greater  than  state  MHI — 0  points. 

(iii)  Experience.  Applicant  has 
substantial  experience  in  adihinistering 
a  rural  economic  development 
program — 15  points. 

(iv)  0£/ier.  (A)  Grant  funds  win  be 
used  to  develop  or  construct  industrial 
or  business  sites — 25  points. 

(B)  Applicant  has  industry  or 
business  committed  to  locate  in  the 
sites — 25  points. 

(C)  Applicant  is  a  unit  of  general 
purpose  local  government  (Public  Body 
or  Indian  Tribe) — 15  points. 

(D)  Grant  request  contains  evidence 
of  substantial  commitment  of  funds  from 
nonfederal  sources  for  proposed 
projects — 25  points. 

(v)  Discretionary.  In  certain  cases 
FmHA  may  assign  up  to  50  points  in 
addition  to  those  that  may  be  assigned 
in  paragraphs  (b)(3)(i)  through  (iv)  of 
this  section.  Use  of  tiiese  points  must 
include  a  written  justification  such  as 
geographic  distribution  of  funds,  criteria 
which  will  result  in  substantial 
employment  improvement,  mitigation  of 
economic  distress  of  a  community 
through  the  creation  or  salvation  of  jobs 
or  emergency  situations. 

6.  Section  1942.306  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

$1942.306    PurposM  Of  grants. 

(a)  Grant  funds  may  be  used  to 
finance  and  develop  small  and  emerging 
private  business  enterprises  in  rural 
areas  including,  but  not  limited  to,  the 
following: 

(1)  Acquisition  and  development  of 
land,  easements  and  rights-of-way. 

(2)  Construction,  conversion, 
enlargement  repairs  or  modernization  of 
buildings,  plants,  machinery,  equipment, 
access  streets  and  roads,  parking  areas, 
utihties,  and  pollution  control  and 
abatement  facilities. 

(3)  Startup  operating  cost  and 
working  capital. 

(4)  Technical  assistance  for  proposed 
grantee  projects. 

(5)  Reasonable  fees  and  charges  for 
professional  services  necessary  for  the 
planning  and  development  of  the  project 
including  packaging.  Services  must  be 
provided  by  individuals  licensed  in 
accordance  with  appropriate  State 
accreditation  associations. 

(6)  Refinancing  of  debts  exclusive  of 
interest  incurred  by  or  on  behalf  of  an 
association  before  an  application  for  a 
grant  when  all  of  the  following  exist: 

(i)  The  debts  were  incurred  for  the 
facility  or  part  thereof  or  service  to  bie 
installed  or  improved  with  the  grant 
and 


(ii)  Arrangements  cannot  be  made 
with  the  creditors  to  extend  or  modify 
the  terms  of  the  existing  debt 

(b)  Grants  may  be  made  only  when 
there  is  a  reasonable  prospect  that  they 
will  result  in  development  of  small  and 
emerging  private  business  enterprises. 
•        •        •        •        • 

7.  Section  1942.307  is  revised  to  read 
as  follows: 


§1942.307 
funds. 


Umitalions  on  use  of  grsnt 


(a)  Funds  will  not  be  used: 

(1)  To  produce  agricultural  products 
through  growing,  cultivation  and 
harvesting  either  directly  or  through 
horizontaUy  integrated  livestock 
operations  except  for  commercial 
nurseries  or  timber  operations. 

(2)  To  finance  comprehensive 
areawide  type  planning.  This  does  not 
Pf«clude  the  use  of  grant  funds  for 
planning  for  a  given  project. 

(3)  For  loans  by  grantees  when  the 
rates,  terms  and  changes  for  those  loans 
are  not  reasonable  or  would  be  for 
purposes  not  eligible  under  $  1942.306  of 
this  subpart. 

(b)  Funds  will  not  be  used  for  any 
project  which  will  require  more  than 
$500,000  in  FmHA  grant  funds  avaUable 
under  this  subpart 

(c)  At  least  51  percent  of  the 
outstanding  interest  in  the  project  has 
membership  or  h  owned  by  those  who 
are  either  citizens  of  the  United  States 
or  reside  in  the  United  States  after  being 
legally  admitted  for  permanent 
residence. 

8.  Section  1942.310  is  amended  by 
revising  paragraphs  (b)  and  (d); 
removing  paragraph  (e);  redesignating 
paragraphs  (f).  (g),  and  (h)  as  paragraphs 
(e),  (f),  and  (g);  and  by  adding  new 
paragraphs  (h)  and  (i)  to  read  as  follows: 

S  1942.310    OltMr  considsrations. 
•        •        •        *        • 

(b)  Environmental  requirements.  (1) 
General  applicability.  Unless 
specifically  modified  by  this  section,  the 
requirements  of  Subpart  G  of  Part  1940 
of  this  Chapter  apply  to  this  subpart. 
FmHA  will  give  particular  emphasis  to 
ensuring  compliance  with  the 
environmental  policies  contained  in 
S  1940.303  and  S  1940.304  in  Subpart  G 
of  Part  1940  of  this  Chapter.  Although 
the  purpose  of  the  grant  program 
established  by  this  subpart  is  to  improve 
business,  industry  and  employment  in 
rural  areas,  this  purpose  is  to  be 
achieved,  to  the  extent  practicable, 
without  adversely  affecting  important 
environmental  resources  of  rural  areas 
such  as  important  farmlands  and  forest 
lands,  prime  rangelands,  wetiands  and 
floodplains.  Prospective  recipients  of 


grants,  therefore,  must  consider  the 
potential  environmental  impacts  of  their 
applications  at  the  earliest  planning 
stages  and  develop  plans,  grants  and 
projects  that  minimize  the  potential  to 
adversely  impact  the  environment. 

(2)  Technical  assistance.  The 
application  for  a  technical  assistance 
project  is  generally  excluded  fiY>m 
FmHA's  environmental  review  process 
by  S  1940.310(e)(l)-of  Subpart  G  of  Part 
1940  of  this  Chapter.  However,  as 
further  specified  in  S  1940.330  of  Subpart 
G  of  Part  1940  of  this  Chapter,  die 
grantee  for  a  technical  assistance  grant 
in  the  process  of  providing  technical 
assistance,  must  consider  the  potential 
environmental  impacts  of  the 
recommendations  provided  to  the 
recipient  of  the  technical  assistance. 

(3)  Applications  for  Direct 
Construction  Project  The  application  by 
a  potential  grantee  who  intends  to 
directly  use  grant  funds  for  a 
nontechnical  assistance  project  such  as 
a  construction  project  shall  be  reviewed 
and  processed  under  the  applicable 
requirements  of  Subpart  G  of  Part  1940 
of  this  Chapter. 

(4)  Applications  for  Grants  to  Provide 
Financial  Assistance  to  Third  Party 
Recipients.  As  part  of  the 
preapplication.  the  applicant  must 
provide  a  complete  Form  FmHA  1940- 
20,  "Request  for  Environmental 
Information,"  for  each  project 
specifically  identified  in  its  plan  to 
provide  financial  assistance  to  third 
parties  who  will  undertake  eligible 
projects  with  such  assistance.  FmHA 
will  review  the  preappUcation, 
supporting  materials  and  any  required 
Forms  FmHA  1940-20  and  initiate  a 
Class  II  assessment  for  the 
preapplication.  This  assessment  will 
focus  on  the  potential  cumulative 
impacts  of  the  projects  as  well  as  any 
environmental  concerns  or  problems 
that  are  associated  with  individual 
projects  and  that  can  be  identified  at 
this  time  from  the  information 
submitted.  Because  FmHA's 
commitment  to  the  use  of  grant  funds  for 
any  identified  third  party  projects  (see 

S  1942.316  of  this  Subpart),  no  public 
notification  requirements  for  a  Class  II 
assessment  will  apply  to  the 
preapplication.  After  the  grant  is 
approved,  each  third  party  project  to  be 
assisted  under  the  grant  will  undergo 
the  applicable  environmental  review 
and  public  notification  requirements  in 
Subpart  G  of  Part  1940  of  tiiis  Chapter, 
prior  to  FmHA  providing  its  consent  to 
the  grantee  to  assist  the  third  party 
project 

(5)  Combined  Applications.  Whenever 
an  applicant  files  a  preappUcation  that 
includes  a  direct  construction  project 


and  a  plan  to  provide  financial 
assistance  to  third  parties  who  wiU 
undertake  eligible  projects,  the  following 
environmental  requirements  wiU  apply. 

(i)  The  proposed  direct  construction 
project(8)  will  be  reviewed  under  the 
requirements  of  paragraph  (b)(3)  of  this 
section  prior  to  authorization  of  the 
appUcation. 

(ii)  The  plan  to  provide  financial 
assistance  to  third  parties  wiU  be 
reviewed  and  processed  under  the 
requirements  of  paragraph  (b)(4)  of  this 
section.  Additionally,  the  Class  II 
assessment  required  for  the  plan  shall 
address  and  analyze  the  cumulative 
impacts  of  aU  proposed  projects,  direct 
or  third  party,  identified  within  the 
preapplication. 
***** 

(d)  Management  assistance.  Grant 
recipients  wiU  be  supervised  as 
necessary  to  assure  that  projects  are 
completed  in  accordance  with  approved 
plans  and  specifications  and  that  funds 
are  expended  for  approved  purposes. 
Grants  made  under  this  subpart  will  be 
administered  under  and  are  subject  to  7 
CFR  Part  3015  and  7  CFR  Part  3016.  as 
appropriate,  and  established  FmHA  ' 
guidelines. 
***** 

(h)  Flood  or  mudslide  hazard  area 
precautions.  If  the  grantee  financed 
project  is  in  a  flood  or  mudsUde  area, 
then  flood  or  mudslide  insurance  must 
be  provided. 

(i)  Termination  of  Federal 
requirements.  Once  the  grantee  has 
provided  assistance  to  projects  from  a 
revolving  fund,  in  an  amount  equal  to 
the  grant  provided  by  FmHA,  the 
requirements  imposed  on  the  grantee 
shall  not  be  appUcable  to  any  new 
projects  thereafter  financed  from  the 
revolving  fund.  Such  new  projects  shaU 
not  be  considered  as  being  derived  fit)m 
Federal  funds. 

9.  Section  1942.311  is  amended  by 
removing  paragraph  (b)  and 
redesignating  paragraph  (c)  as  (b),  and 
by  revising  paragraph  (a)  to  read  as 
follows: 

S  1942.311    AppNcalfcm  procssslno. 

(a)  Preapplications  and  applications. 
(1)  "The  application  review  and  approval 
procedures  outiined  in  S  1942.2  of 
Subpart  A  of  Part  1942  of  Uiis  Chapter 
wiU  be  followed  as  appropriate.  The 
State  Director  should  assist  the 
applicant  in  appUcation  assembly  and 
processing.  If  the  application  is  for  the 
development  of  facilities,  the  applicant 
shall  use  Form  AD-624,  "AppUcation  for 
Federal  Assistance  (for  Construction 
Programs)."  If  the  appUcation  is  for  the 
financing  of  facilities,  the  applicant  shaU 
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use  Form  AD-623,  "A[^lication  for    I 
Federal  Assistance  (Noii-Coiistruction 
Programs)." 

(2)  Applications  which  propose  to 
establish  revolviog  loan  programs  shall 
contain  detail  on  the  applicant's        | 
experience  opttating  a  revolving  loail 
program,  proposed  projects  to  be  funded 
from  the  revolving  fund,  applicant's 
financial  ability  to  administer  a 
revolving  fund,  need  for  a  revolving 
fund,  and  other  funds  availaUe  to 
leverage  funds  made  available  under 
this  program. 

(3)  Bach  application  for  assistance 
%vill  be  carefully  reviewed  in  accordance 
with  the  priorities  established  in 

S  1942.305(bM3)  of  this  Subpart  A 
priority  rating  will  be  assigned  to  eadi 
application.  Applications  selected  for 
funding  will  be  based  on  the  priority 
rating  assigned  each  application  and  the 
total  funds  available.  All  ajylications 
submitted  for  funding  should  contain 
sufficient  information  to  permit  FmHA 
to  con^jlete  a  thorough  priority  rating. 

H1M2J12  and  1942.313   [Removed  and 


la  Sections  1942.312  and  1942.313  are 
removed  and  reserved. 

11.  Section  1942.314  is  needed  and 
reads  as  follows: 

S1942J14   ScopeofwerfL 

For  applications  involving  a  ioaa  to  a 
third  party,  the  applicant  shall  develop  a 
Scope  of  Work.  As  a  minimum  the 
Scope  of  Woric  should  contain  the 
following: 

(a)  The  specific  purposes  for  which 
grant  funds  will  be  utilized. 

(b)  Timeframes  or  dates  by  which 
action  surrounding  the  use  (rf  funds  will 
be  accomplished. 

(c)  Who  will  be  carrying  out  the 
purpose  for  which  the  grant  is  made. 

(d)  How  the  grant  purposes  will  be 
accomplished. 

12.  Section  1942.316  is  amended  by 
revising  the  heading  and  paragraph  (c] 
to  read  as  follows: 

{1942.316    Grant  approval,  «Und  Obligation 


(c)  Third  party  financial  assistance. 
Approval  of  a  grant  to  an  applicant  who 
will  use  grant  funds  to  provide  financial 
assistance  to  a  third  party  does  not 
constitute  approval  of  the  projects     j 
financed  by  the  grantee.  The  review,  |  ' 
approval  and  disbursement  of  funds  for 
specific  projects  financed  by  grantees 
will  be  completed  in  accordance  with 
applicable  sections  of  this  Subpart. 


§S  1942J17»  1942.319, 1942J19  «Ml 
1942.320   [Rwnovad  and  Revlaadl 

13.  Sections  1942.317. 1942^18, 
1942.319.  and  1942.320  are  removed  and 
reserved. 

91942.322   (Anandad) 

14.  Section  1942.322  is  removed  and 
reserved. 

15.  Section  1942.350  is  revised  to  read 
as  follows: 

§1942.350 


Exhibit  A  of  Subpart  H  of  Part  1942  of 
this  Chapter,  Guides  1  and  2  of  this 
Subpart,  Attachment  1,  and  forms 
referenced  (all  available  in  any  FtaaHA 
ofiice)  are  for  use  in  administering  ED 
Grants. 

Exhibits  A  and  B  to  Subpart  G — 
[Ramovad] 

16.  Exhibits  A  and  B  to  Subpart  G  of 
Part  1942  are  removed. 

Dated  May  3, 1988. 
VanceUCbifc. 
Administntor.  Fannen  Hoam 
Administration. 
[FR  Doc.  aa-llOSB  Filed  5-18-88: 8-.4S  am) 
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AlrwortMneee  Dveclivee!  BrlHali 
Aeroa^aee  Model  BAC 1-11  Seriee 
Alrplanee 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTKNC  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  British  Aerospace  Model  BAC  1-11 
series  airplanes  equipped  with  RFD. 
Type  AES-12B  inflatable  escape  slides, 
which  would  require  installation  of  a 
longer  operating  cable  on  the  emergency 
escape  slide  deployment  system,  l^s 
modification  would  increase  the 
clearance  between  the  outboard  edge  of 
the  forward  passenger  door  and  the 
slide  during  the  slide  inflation  sequence. 
This  proposal  is  prompted  by  a  report  of 
an  incident  where  it  was  found  that,  if 
the  passenger  entrance  door  is  pushed 
open  slowly,  it  is  possible  for  the  slide 
to  inflate  before  sufficient  clearance 
between  the  door  and  doOTway  sill  has 
been  achieved.  This  conditioa  if  not 
corrected,  could  result  in  improper  slide 


deployment  during  emei:gency 
evacuation  proced^ires. 

DATES:  Comments  must  be  received  no 
later  than  July  11, 1986. 


:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Moimtain  Region,  Office  of  the  Regional 
Counsel  (Attn:  ANM-103).  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
Ift-AD,  17900  Pacific  Hi^^way  South,  C- 
68966,  Seattie,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  British  Aerospace,  Inc 
Librarian.  P.O.  Box  17414,  Dulles 
Intemati«tal  Airport  Washington.  DC 
20041.  This  infiannation  may  be 
examined  at  die  FAA.  Nortiiwest 
Mountain  Region,  17900  Pacific  Highway 
Soutii,  Seattle.  Washington,  or  the 
Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  South.  Seattle, 
Washington. 

FOM  FUKTHER  ntFORMATION  CONTACT: 
Ms.  Armella  Donnelly,  Standardization 
Branch.  ANM-113.  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
Soutii.  0-68966^  Seattie.  Washington 
98168:  telephone  (206)  431-1967. 

SUPflCMOrTANV  IIV0M8ATI0N: 

Comments  Invitad 

Interested  persons  are  invited  to 
participate  in  the  making  tA  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
comraonieations  received  on  or  before 
the  dosing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket 

AvailafaffityofNPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA.   . 
Northwest  Mountain  Region.  Office  of 
die  Regional  Counsel  (Attn:  ANM-103}. 
Attention:  Airworthiness  Rulu  Docket 
No.  88-J^4-ie-AD,  17900  Pacific 
Highway  South.  C-6696e,  Sea^ 
Washington  98168. 


Discussion 

The  Umted  Kingdom  Civil  Aviation 
Autiiority  (CAA)  has.  in  accordance 
with  existing  provisions  of  a  bilateral 
airworthiness  agreement  notified  the 
FAA  of  an  unsafe  condition  which  exists 
on  British  Aerospace  Model  BAC  1-11 
airplanes  equipped  with  certain  R.F.D. 
inflatable  escape  slides.  An  incident  has 
been  reported  where  it  was  found  that  if 
the  passenger  entrance  door  is  pushed 
open  slowly,  it  is  possible  for  the  slide 
to  inflate  before  sufficient  clearance 
between  the  door  and  doorway  sill  has 
been  achieved.  This  condition,  if  not 
corrected,  could  result  in  improper  slide 
deployment  during  emei^ency 
evacuation  procedures. 

That  incident  occurred  on  an  airplane 
using  an  R.F.D.  Type  AES-12A  slide. 
The  manufacturer  issued  British 
Aerospace  Service  Bulletin  2&-PM-5943, 
dated  November  24, 1986,  which 
describes  procedures  for  installation  of 
a  longer  inflation  cable  on  R.FJ}.  Type 
AES-12A  slide  to  increase  the  clearance 
between  the  outboard  edge  of  the 
forward  passenger  door  and  the  slide 
during  inflation  of  the  slide  and,  thereby, 
prevent  the  unsafe  condition  from 
occurring.  The  CAA  classified  that 
service  bulletin  as  mandatory,  and  FAA 
issued  AD  87-18-02,  Amendment  39- 
5720  (52  FR  34632;  September  14, 1987)  to 
require,  among  other  things,  the 
installation  of  the  longer  cable  in 
accordance  with  the  British  Aerospace 
service  bulletin. 

That  service  bulletin  did  not  address 
Uie  R.F.D.  Type  AES-12B  slide,  however. 
Recent  tests  by  the  manufacturer  have 
revealed  that  the  R.F.D.  AES-12B  slide 
is  also  subject  to  the  same  unsafe 
condition  described  above. 

British  Aerospace  has  now  issued 
Service  Bulletin  25-PM5943,  Revision  1. 
dated  May  8, 1987,  which  describes 
procedures  for  replacement  of  the 
existing  27-inch  long  operating  cable, 
part  number  2399029,  witii  a  new  37.5- 
ioch  long  operating  cable,  part  ntimber 
4020601.  on  tiie  R.FD.  Type  AES-12B 
slide  assembly.  The  CAA  has  classified 
this  service  bulletin  as  mandatory. 

This  airplane  is  manufactured  in  the 
United  Kingdom  and  type  certificated  in 
the  United  States  under  the  provisions 
of  S  21.29  of  die  Federal  Aviation 
Regulations  and  the  appUcable  bilateral 
airworthiness  agreement 

Since  this  condition  is  likely  to  exist 
on  other  airplanes  of  this  model 
registered  in  tiie  United  States,  an  AD  is 
proposed  which  would  require 
installation  of  a  longer  operating  cable 
on  the  emergency  sUde  deployment 
assembly,  in  accordance  with  the 
service  bulletin  previously  mentioned. 


This  proposal  would  only  be  applicable 
to  those  airplanes  equipped  with  R.FD. 
type  AES-12B  inflatable  escape  slides. 

It  is  estimated  that  6  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  2.5 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $600. 

The  regulation  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
autiiority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301.  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined, 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federal  Assessment 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979):  and  it  is 
further  certified  imder  the  criteria  of  the 
Regulatory  Flexibihty  Act  tiiat  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  of  the 
minimal  cost  of  compliance  per  airplane 
($100).  Afopy  of  a  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART3»-(AMEN0E0] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  48  U.S.C  1354(a).  1421  and  1423: 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1963):  and  14  CFR  11.89. 

939.13   [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 


British  AsRMpMx:  AppliM  to  Model  BAC  1-  ■ 
11  series  airplanes  equipped  «srith  R.FJ). 
AES-12B  inflatable  excape  slides, 
identified  in  British  Aerospace  BAC  1-11 
Service  Bulletin  25-PM5943,  Revision  1, 
dated  May  6. 1987,  certificated  in  any 
category.  Compliance  is  required  v«rithin 
S  months  after  the  effective  date  of  this 
AD,  unless  previously  accomplished. 
To  prevent  failure  of  the  emergency  escape 

slide  deployment  system,  accomplish  the 

following. 
A  Modify  the  F.F.D.  Type  AES-12B 

emergency  escape  slide  system  in  accordance 

with  BAC  1-11  Service  Bulletin  25-PM5943, 

Revision  1.  dated  May  6, 1987. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety  and 
which  has  the  concurrence  of  a  FAA 
Principal  Maintenance  Inspector,  may  be 
used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA 
Northwest  Mountain  Region. 

C.  Special  flight  pennits  may  be  issued  in 
acconlance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modification  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace,  Inc., 
Librarian.  P.O.  Box  17414,  Dulles 
International  Airport,  Washington,  DC 
20041.  These  documents  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattie,  Washington,  or  at  the 
Seattie  Aircraft  Certification  Office, 
9010  East  Marginal  Way  Soutii,  Seattie, 
Washington. 

Issued  in  Seattle,  Washington,  on  May  10, 
198a 

Frederick  M.  Isaac 

Acting  Director,  Northwest  Mountain  Region. 
(FR  Doc  88-11201  Piled  5-18-8a-  a45  am) 

BtLUMO  CODE  4S10-13-M 


14  CFR  Part  71 

[Airspace  Docket  Na  89-ASW-6] 

Propoced  Revlalon  of  Tranaition  Area; 
Athena,TX 

agency:  Federal  Aviation 

Administi-ation  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposed  to 
revise  the  fransition  area  located  at 
Athens,  TX.  The  development  of  a  new 
VOR/DME-A  standard  instiument 
approach  procedure  (SIAP)  to  the 
Athens  Municipal  Aiiport,  utilizing  the 
Frankston  Very  High  Frequency 
Omnidirectional  Radio  Range/Tactical 
Afr  Navigation  (VORTAC),  and  tiie 
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subsequent  canceUatioa  of  te  oaneat 
NDB  RWY  35  SiAP  to  the  airport  when 
the  new  V(Mt/DMB-A  SIAP  becomes 
effective,  bave  made  this  proposed 
revision  necessary.  The  intended  effect 
of  this  proposal  is  to  provide  adequate 
controlled  airspace  for  aircraft 
executing  the  new  VOR/DME-A  SIAP  to 
the  Athens  Municipal  Airitort  and  to 
return  that  controlled  air^iace  no  kHiger 
required  due  to  the  cancellation  ot  the 
NDB  RWY  35  SIAP. 

DATC  Coanments  nrast  be  received  09  (v 
before  Jane  20, 1968. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
Airspace  and  Procedures  Branch.  Air 
Trafhc  Division.  Southwest  Rastoo. 
Docket  Na  88-ASW-6^  Dqwrtment  of 
Transportation,  Federal  Aviation 
Administration,  Forth  Worth,  TX  79193- 
0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Southwest  Region,  Federal  Aviation 
Admim'stration,  4400  Blue  Mound  Road. 
Fort  Worth.  TX. 

FOR  RIRTNER  INPORtMTIOR  COMTACTS 
Bruce  C.  Beard,  Airspace  and 
Procedures  Branch,  Department  of 
Transportation,  Federal  Aviation 
Administration.  Fort  Worth.  TX  7B19S- 
0530;  teleirfione:  (817)  824-5561. 
SUFPtEMEMTARY  MFORIMTION: 

Comments  Invitad 

Inteiested  parties  are  invited  to 
participate  in  diis  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argmnents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  die  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  <»  the  propoaaL  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  enviroammtal. 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitled  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  PAA  to 
acknowledge  receipt  of  their  comments 
on  diis  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcare  on  which  the  following 
statement  is  made:  "Conmenta  to 
Airspace  Docket  No.  SS-ASW-a."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  cosunents  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  wiU  be  availab^ 
for  examination  m  the  Office  of  the 


Regional  CeuMel.  44a>BhR  Mound 
Road.  Fort  Worth.  TX.  both  before  and 
after  the  cksing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  ruleinaking  %vQl  be 
filed  in  the  docket 

AvatlabflityofNFSM*s 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  mlenaking  (NFRM) 
by  submitting  a  request  to  die  Manager, 
Airspace  and  Procedures  Branch, 
Department  of  Transportation.  Federal 
Aviatioa  Adminstrsiioa.  Fort  Worth.  TX 
7ai93-053a  Coammucatkins  must 
identify  the  notice  number  of  this 
NI^IM.  Persons  mterested  in  being 
placed  on  a  maiUng  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  wluch 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  section  71.181  (rf  tf>e 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  levisiBg  the  trsnsition  sr^a 
located  at  Athens.  TX.  Tlis  develtqiraent 
of  a  new  VCffl/DME-A  SIAP  to  die 
Athens  Mimiripel  Airport,  utilizing  the 
Frankaton  VORTAC.  and  the 
subsequent  cancellation  of  the  current 
NDB  RWY  35  SIAP  to  U>e  AUiens 
Municipal  Airport  when  the  new  VOR/ 
DME-A  SIAP  becomes  effective,  have 
necessitated  this  proposed  revision.  The 
existing  controlled  airspace  designed  for 
the  SIAP  serving  the  Lochridge  Ranch 
Airport  will  not  be  changed.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  air^ce  for 
aircraft  executing  die  new  VORfDME-A 
SIAP  to  the  Athens  Municipal  Airport 
and  to  return  that  controlled  cur^nce  no 
longer  required  due  to  the  cancellation 
of  die  current  NDB  RWY  35  SIAP  to  die 
airport.  Section  71.181  of  Part  71  of  die 
Federal  Aviation  Regulations  was 
rqniblished  in  Handbook  7400itD  dated 
January  1. 1988. 

The  FAA  has  determined  diat  this 
regulation  only  invdves  an  estaUi^ted 
body  of  technical  regulatians  for  which 
frequent  and  routine  unendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "malar 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluati<m  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  earthed  that  this  rule,  wdien 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 


entities  under  the  criteria  of  the 
Regulatwy  Flexibility  Act 

List  of  Subjects  fa  14  CFR  PM  71 

Aviation  safefy.  Transition  areas. 


IW  Proposed . 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71]  as  foDows: 

PAfrr71-(AMENDED) 

1.  TbeanthotitycitatiflnforPartTl 
contimies  to  read  as  follows: 

Aelkadir  4S  U.&C  tMBM,  US4(a).  1510c 
Executive  CMsr  MMMc «»  U.SJC.  188(8) 
(Revised  Pub.  L  97-44a  ianaary  12.  l«»)c  M 
GFRUjM. 


571.18t 

2.  Section  71.181  is  amended  as 
follows: 

AthaaSiTX    pUvisMi) 

HMt  airspace  exteadtng  upward  from  TOO 
feat  abeve  liw  smfece  within  a  6i8-ad« 
radius  of  the  AAena  Mn^c^  Akpoci 
(Utitude  3Z'«r4»'  N..  Lai«itade  •6*40'4O' 
W^  and  wiAis  2  Brilas  sack  sUe  sf  the  280* 
radial  of  tha  rrankston  VOR  platitude 
32*0428'  K. Loi«itude SS'Sl'SO*  W.). 
extendiag  from  the  6.5-iniIe  racfiua  area  to  9 
mfles  east  of  the  Athens  Municipal  Airport; 
and  wHMn  an  8.5-imle  radhis  of  the  Lochridge 
Rand  Akport  (Latftnde  31*98^'  N., 
Longitude  iS*S7V  W.).  awl  witUn  4.5  nflea 
each  sidie  of  ^356*  baaihlg  of  the  Lochridge 
Ranch  NI»  O^atitwie  a2*ar4r  N..  Loi«itnde 
9S*5r27*  W.),  extending  from  the  8.S-mila 
radius  ana  to  10.5  aiilea  nertk  of  tha 
Lochridge  Ranch  NOa 

Issued  in  Fort  Worth.  TX.  OB  May  4, 1988. 
Laiiy  L.  riaig. 

Maaager.  Air  Traffic  Dirmioa  Saiidiwest 
Region. 
[FR  Doc.  8S-llia7  Filed  5-18-88;  8:45  am| 


14  CFR  Part  71 

[Akapece  Docket  Nol  87-ASW-681 

Proposed  Revision  Of  Ttansttlon  Area; 
San  Marcos,  TX 

AQCNCVt  Federal  Aviation 

Adminis&ation  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 


R  This  notice  proposes  to  revise 
the  transition  area  located  at  San 
Marcos,  TX.  The  devdc^ment  of  a  new 
standard  instruaaent  epproedi 
procedure  (SIAP)  to  dM  Loddiart 
Municipal  Airport  Loddiart  TX. 
utiliiii^  the  Austin  Very  Hi^ 
Frequency  Onnidirectioaal  Radio 
Range/TSctical  Air  Navigation 
(VORTAC).  haa  made  diis  proposed 


revision  necesaeiy.  Hie  intended  effect 
of  diis  proposal  is  to  provide  adequate 
controlled  aiiapsee  for  sircraft 
executing  this  new  SLAP  to  die  Lockhart 
MunicipaJ  Airport  Coincident  with  this 
proposal  would  be  the  changing  of  the 
status  of  the  Lockhart  Municipal  Airport 
from  visual  flight  rules  (VFR)  to 
instrummit  fS^  rules  ffFR). 
D^TES:  Comments  must  be  received  on 
or  before  June  23, 1968. 
AODREasea:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
Airspace  and  ftocadares  Branch.  Air 
Traffic  Division.  Southwest  Region. 
Docket  No.  87-ASW-66.  Department  of 
Transportation.  Federal  Aviation 
Administration.  Fort  Worth,  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  die  Office  of  the  Regioioal  Counsel. 
Soi^west  Region.  Fedoal  Aviation 
Adaiiaistration.  4400  Blue  Mound  Road. 
Fort  Worth.  TX. 


ITIOMOONTACR 

Bnioe  C  Beard.  Airspaoe  and 
Anoedures  Branch.  Oeparlment  of 
Transportation.  Federal  Aviation 
Administretios.  Fort  Worth.  TX  78193- 
0530;  telqihone:  (617)  824-5561. 
KnoK 


Comments  Invited 

'  Interested  paiHes  are  invited  to 
participate  in  diia  propoaed  rulemaking 
by  suhmitting  yucfa  virritten  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  die  factual  basis 
supporting  die  views  and  suggestions 
presented  are  particulariy  helpfid  in 
devekiping  reasoned  regulatory 
decisions  on  the  proposaL  Comments 
are  specifically  invited  on  the  overall 
regulatixy.  economic  environmental, 
and  energy  aspects  of  die  proposaL 
Communications  should  identify  the 
ajrspaoe  docket  and  be  sulnnitted  m 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  diose 
comments  a  sdf-addresaed.  stamped 
postcard  on  wfaidi  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  Na  67-ASW-69."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communicatiotts  received  before  the 
specffied  dosing  date  for  cooiments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  U^  of  connnents  received. 
All  comments  submitted  will  be 
available  for  exeminetion  in  the  Office 
of  die  Regionel  Counsel  4400  Nas 
Mound  Roed.  Fbrt  Worth.  TX.  bodi 
before  and  after  the  dosing  dste  far 


comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concemed  with  this 
rulemaking  will  be  filed  in  the  docket 

Availabffify  of  NPlTs 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Manager, 
Airspace  and  nocadures  Branch, 
Department  of  Transportation,  Federal 
Aviation  Administration,  Fort  Worth. 
TX  76193-0530.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  Na  11-2  which 
describes  the  application  procedure. 

ThePrapoad 

The  FAA  is  considering  an 
amendment  to  (  71.181  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71) 
by  revising  the  transition  area  located  at 
San  Marcos.  TX.  The  development  of  a 
new  SLAP  to  the  Lockhart  Municipal 
Airport,  utilizing  the  Austin  VORTAC 
has  necessitated  the  proposal  of  this 
revision.  This  proposal  would  expand 
the  existing  San  Marcos  Transition  Area 
to  include  the  Lockhart  Municipal 
Airport.  The  intended  effect  of  this 
proposed  revision  is  to  provide  adequate 
controlled  airspace  for  aircraft 
executing  the  new  SLAP  to  the  Lockhart 
Municipal  Airport.  Coincident  wfith  this 
action  would  be  the  changing  of  the 
airport  status  from  VFR  to  IFR.  Section 
71.181  of  Part  71  of  die  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D  dated  January  1, 
198a 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore — (1)  is  not  a  "ma)or 
rule"  under  Executive  Chder  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 

Ust  of  Subjects  in  14  CFR  Pait  71 

Aviation  safety.  Trsnsitiaa  areas. 


Ths 

Accordingly,  pursuant  to  the  authorify 
delegated  to  me.  the  FAA  proposes  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  follows: 

PART  71— {AMENDB>] 

1.  The  authorify  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  40  IJ.S.C  134a(a).  1354(a).  ISUk 
Executive  Order  10854;  48  UJ&.C.  t06(g) 
(Reviiad  Pub.  L  97-448,  January  12. 1983);  14 
CFR  11.8a 

971.181   (Amendedl 

2.  Section  71.181  is  amended  as 
follows: 

San  Marcos,  TX    [Revised] 

By  adding  to  the  end  of  the  legal 
description:  and  within  a  e.5-Biiile  radios  of 
the  Lockhart  Municipal  Airport  (latitude 
as'SO'SS*  N..  k»gitude9r4(r20'  W.). 

Issued  in  Fort  Worth.  TX.  on  May  6, 1988. 

LanyL.C>alg. 

Manager,  Air  Traffic  Division  Southwest 
Region. 

[FR  Doc  88-11197  Filed  5-18-88;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revemie  Service 

26  CFR  Parti 

[INTt-990-861 

Reslstration  Requtremefits  With 
Respect  to  Certobi  Debt  Olilioatlons! 
Sanctions  on  Isausrsof  RsQlstiation* 
Required  Otiligations  Not  In  Registered 
Form 

AQENCV:  Internal  Revenue  Service. 
Treasury. 

AfrnON:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

StiMMARY:  This  document  provides  a 
notice  of  proposed  rulemaking  relating 
to  the  definition  of  the  term 
"registration-required  obligations"  with 
respect  to  pass-through  certificates  and 
the  application  of  the  sanctions  on 
issuers  of  "registration-required 
obligations"  not  in  registered  form  to  the 
issuers  of  such  certificates.  In  the  Rules 
and  Regulations  portion  of  this  Federri 
Regbter,  the  Internal  Revenue  Service  is 
issuing  temporary  income  tax 
regulations  with  respect  to  this  subject 
The  text  of  these  temporary  regulations 
serves  as  die  ooaunent  document  for 
this  notice  of  propoeed  rulemaking. 
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date:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  July  18,  ig8& 

ADOWtSt:  Send  comments  and  requests 
for  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR:T 
(INTL-«gO-86),  Washington.  DC  20224. 

FON  RNrmen  mFomiATiON  contact: 
Cari  M.  Cooper  of  the  Office  of 
Associate  Chief  Counsel  (International), 
within  the  Office  of  Chief  Counsel,  i 
Internal  Revenue  Service,  1111        | 
Constitution  Avenue  NW.,  Washington, 
DC  20224,  Attention:  CC:LR:T  [INTL- 
990-^],  telephone  202-566-338&  (not  a 
toll-free  number). 

SUPPUEMENTARY  INRMMATION: 

Background 

Section  1.163-5r  (d)  was  deleted  by 
TJ}.  8110,  which  was  published  on  | 
December  19, 1986.  in  the  Federal   I 
Register  at  51  FR  45453  when  ail  of 
9  1.163-5T  was  removed.  Paragraph  (d) 
is  being  replaced  retroactively  into  the 
regulations  as  S  1.163-5T  (d)  (with  prior 
paragraphs  reserved]  through  temporary 
regulations  published  in  the  Rules  and 
Regulations  portion  of  this  issue  of  the 
Federal  Register. 

Regulatory  Flexibility  Act  and  Executive 
Orderl2291 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291- and 
that  a  Regulatory  Impact  Analysis  is 
therefore  not  required.  Although  this 
document  is  a  notice  of  proposed    j 
rulemaking  which  solicits  public 
comment,  the  Internal  Revenue  Service 
has  concluded  that  the  regulations 
proposed  herein  are  interpretative  and 
that  the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  these  proposed 
regulations  do  not  constitute  regidations 
subject  to  the  Regulatory  Flexibility  Act 
(5  U.S.C  chapter  6).  1 

Comments  and  Requests  for  A  PubBc 
Heating 

Before  adopting  these  proposed 
regulations  as  final  regulations,     .  L. 
consideration  will  be  given  to  any  i 
written  comments  that  are  submitted 
(preferably  eight  copies)  to  the 
Commissioner  of  Internal  Revenue.  All 
comments  will  be  available  for  public 
inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 


Drafting  Infoimatioo 

The  principal  author  of  this  regulation 
is  Carl  Cooper  of  the  Office  of  Associate 
Chief  Counsel  (International),  within  the 
Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations  on  maUers  of  substance 
and  style. 

List  of  Subjects  in  26  CFR  1.61  Through 
1.281-4 

Income  taxes.  Taxable  income. 
Deductions,  Exemptions. 

Proposal  of  Regulations 

The  temporary  regulations,  FR  Do& 
[T.D.  8202]  published  in  tiie  Rules  and 
Regulations  portion  of  this  issue  of  the 
Federal  Register,  are  hereby  also 
proposed  as  final  regulations  under 
section  163  of  the  Internal  Revenue 
Code  of  1954. 
Lawrono*  B.  GUiba, 
Commissioner  of  Internal  Revenue 
[FR  Doc  68-11260  Filed  5-18-88;  8:45  am] 
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26  CFR  Parti 

[INTL-M5-67] 

Registration  Raquiramants  With 
Raapact  to  Cartain  D«l>t  Ot>llgatlona; 
Sanctiona  on  iaauars  of  Registration 
Raquirad  Obligations  Not  in 
Ragisterad  Form 

aoency:  Internal  Revenue  Service. 

Treasury. 

action:  Notice  of  proposed  rulemaking. 


f.  This  document  provides  a 
notice  of  proposed  rulemaking  relating 
to  the  application  of  the  sanctions  on 
issuers  or  registration  required 
obligations  not  in  registered  form.  These 
regulations  would  provide  the  public 
with  guidance  necessary  to  comply  with 
the  Tax  Equity  and  Fiscal  Responsibility 
Act  of  1962. 

OATIS:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  before  July  18, 198&  These 
regulations  are  proposed  to  be 
applicable  to  the  transfers  of  obligations 
occurring  after  August  17,  igsa 
AOORESS:  Send  comments  and  request 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CCiJl:T 
(INTL-905-87),  Washington,  DC  20224. 
RM  FUfrmER  INFORMATION  CONTACR 
Carl  M.  Cooper  of  the  Office  of 
Associate  Chief  Counsel  (International), 
within  the  Office  of  Chief  Counsel. 
Internal  Revenue  Service,  1111 


Constitution  Avenue.  NW..  Washington. 
DC  20224  (Attii:  CC:LR:T).  Telephone  - 
202-566-3388  (not  a  toll-fi«e  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4701  imposes  a  tax  on  issuers 
of  "registration-required  obligations" 
not  in  registered  form.  Section  5f.l03- 
1(c)  (1)  provides  generally  that  an 
obligation  is  in  registered  form  if  it  is 
registered  with  the  issuer  (or  its  agent) 
and  may  be  transferred  by  surrender 
and  reissuance  by  the  issuer  (or  its 
agent),  or  through  a  book  entry  system 
maintained  by  the  issuer  (or  its  agent), 
or  through  both  of  these  methods. 

ExplanadoD  of  Provisiona 

An  issuer  or  its  agent  may  have  no 
knowledge  or  control  over  the  method  of 
transfer  of  an  obligation  that  is  held  by 
a  nominee.  A  new  paragraph  (d)(7)  of 
§  1.163-5T  has  been  proposed  to  provide 
explicitiy  for  the  application  of  section 
4701  to  circumstances  in  which  a  holder 
transfers  an  obligation  through  a  method 
not  described  in  f  5f.l03-l(c)(l). 

Section  1.163-6T(d)(7)  of  tiiese 
proposed  regulations  provides,  pursuant 
to  S  46.4701-l(a)(5),  that  any  person  who 
holds  a  registration  required  obligation 
that  is  in  registered  form  within  the 
meaning  of  S  5f.l03-l(c)(l)  and  who 
transfers  the  obligation  through  a 
method  not  described  in  1 5f.l03-l(c)(l) 
is  considered  the  issuer  of  the 
obligations  transferred  for  purposes  of 
section  4701.  Such  transferor  is  therefore 
subject  to  the  tax  imposed  under  section 
4701.  even  though  he  may  not  be  the 
person  whose  interest  deduction  would 
be  disallowed  by  reason  of  section 
163(f)(1).  Such  transferor  is  considered 
to  have  issued  the  obligation  on  the  date 
of  the  transfer  in  the  principal  amount  of 
the  obligation  transferred.  Section  1.163- 
5T(d)(7)  would  apply  to  transfers 
occuning  after  August  17. 1968. 

Special  Analyses 

It  has  been  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
de&ied  in  Executive  Order  12291  and 
that  a  Regidatory  Impact  Analysis  is 
therefore  not  required.  Although  this 
document  is  a  notice  of  proposed 
rulemaking  that  solicits  public 
comments,  it  has  been  determined  that 
the  regulations  proposed  herein  are 
interpretative  and  that  the  notice  and 
public  procedure  requirements  of  5 
U.S.C  553  do  not  apply.  Accordingly, 
these  proposed  regulations  do  not 
constitute  regulations  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  and  a  Regulatory  Flexibility 
Analysis  has  not  been  prepared. 


iar« 


Before  adopting  final  regulations, 
considanttaa  wfX  ba  ghrea  lo  aafy 
writtMooaaaanK  ftat  an  aabmitted 
(jmiBnfaly^i^it  oopiet)  talhe 
Caamdaaiaaar  of  lalenial  Revenue.  All 
comaMato  will  be  av^kble  ior  public 
inspeottoB  and  oepying,  A  public 
hearing  wiH  be  beld  upon  iwritten 
reqeeet  to  tbe  GoflBidarfoner  by  any 
penon  wbo  bas  sobntttad  written 
commeats.  If  a  iNdiiic  bearing  it  beU. 
notice  of  the  limB  aad  piaoe  anil  be 
puUiahed  in  the  Fadeial  I 


Drafting  Infbnution 

The  principal  author  of  these 
regnlalhins  is  Cari  M>  Cooper  of  the 
Office  of  Associate  Chief  Counsel 
(IntematioDal}.  within  the  Office  of 
Chief  CouaatH.  Jntemal  Revenue 
Service.  Howevo;  pfooaiui  from  other 
offices  of  die  Internal  Sevenae  Sendee 
and  the  lyeasary  Department 
partidpatad  in  developing  these 
regwlatioBS.  both  in  matters  of  substance 
and  style. 

lists  oT  Subfects  ia  M  C7R  U1>1 
Thioij«b  M81-4 

Inooate  taxes.  Taxable  iaoooie, 
Dedoctians,  Exeaiptians. 

Proposed  AaModments  to  the 
Re^dafkns 

Accordingly,  die  proposed 
amendmems  to  26  CFS  Part  1  are  as 
follows: 

PART  1— INCOME  TAX  REGULATIONS 


1 1.  The  auduMity  for  Part  1 
continues  to  read  in  part 

Aulbaiftjr:!*  U.S.C  TIOS.  *  *  * 

Par.  2.  Paragraph  (d)(7)  is  added 
immediately  after  paragraph  (d)(6)  of 
i  1.163-5T.  The  added  paragraph  reads 
a^  follows: 


S1.16»-«T  DmMot 


31.19S2.I 
(temporary). 

(d)  Pase-tbrough  certjficatee. 


(7)(i)  For  purposes  of  section  4701,  any 
person  who  ludds  a  registratitm-required 
obligation  that  is  in  registered  form 
within  the  meaning  of  |  5L103-1  (c]|l) 
and  transfers  the  obligation  through  a 
method  not  described  in  |  5f.l03-l  (c)(1) 
is  considered  to  have  issued  the 
obligation  so  transferred  on  the  date  of 
the  transfer  hi  the  principal  amount  of 
the  obligatioB  received  by  the 
transferee.  Such  person  is  therefore 


Uable  for  any  excise  tax  ander  sectioa 
4701  that  may  be  imposed.  This 
paragraph  (d)(7)  applies  to  transfers  of 
obligations  occurring  after  August  17. 
1988. 

(ii)  The  provietoBS  of  this  paragraph 
(dH7)  may  be  illustrated  by  die 
following  examples: 

Example  (1).  X,  a  corporatioii.  holds  a 
registration  required  oUigatlon  in  regiBtered 
fona  JB  the  priadpal  aaKMuU  of  lOK  wMh  a 
maturity  date  of  OaoeBbor  91. 1MB.  X 
transfert  the  obligation  through  a  aasthod  not 
described  ia  I  SLlOS-1  (cMU  on  Jone  aa  mo. 
For  pupoeas  of  section  4701.  X  is  cooaiderad 
to  have  Issued  an  obligation  <m  June  30, 1900 
in  tha  principal  aaotint  of  IQx  with  a  maturity 
data  of  Daoaatbar  31. 1880.  Because  X  has 
issued  a  legistraOon  required  obligaUon  not 
in  regiatered  farm,  X  is  liable  for  the  tax 
imposed  by  secHon  4701  in  an  amount 
computed  with  reference  to  the  principal 
amount  of  lOx  and  the  period  beginniiig  on 
lune  30, 1990  and  ending  on  Decariier  91. 


Exainple(2).  X. a ootporatieB, iioldse 
regiskattoa  nqirifed  obUgatiaB  in  legialated 
form  as  nominee  of  Y.  a  cBtporatfcM.  Tlie 
nrin^'inni  gfnftuiit  of  tiio  oU^alion  is  IOk  aod 
the  maturity  date  of  the  oUigation  is 
December  31,  Iflflfc  Ob  fuae  a  MSaXIsBMsd 
a  bearer  receipt  to  Y  for  the  obligation.  For 
purposes  of  section  4701.  X  is  ooosidond  to 
have  issued  an  obligation  on  June  1990  in  the 
principal  amount  of  lOx  with  a  mstxuity  date 
of  December  31, 1909.  Becaaae  X  has  issued  a 
registration  required  obligation  not  in 
registered  fam.  X  la  liaUe  far  the  tax 
imposed  by  aootioB  4701  in  an  aaioaBt 
computed  with  reference  to  the  principal 
amount  of  lOx  and  Jhe  period  beginning  June 
30, 1990  and  ending  December  31, 1999. 

Example  (31-  The  facts  are  tiie  same  as  ia 
Example  (1)  except  that  X  transfers  Sx  of  the 
lOx  obligation  Iwld  by  X.  X  to  considered  to 
have  issned  an  obligadoa  on  Jime  90, 1990  in 
the  prindpol  amount  of  Sx  with  a  maturity 
date  of  December  91. 1998.  Becaese  X  has 
issued  a  regietretton  required-obligation  not 
in  registered  fom.  X  to  lieUe  for  the  tax 
imposed  by  sectiao  4701  in  an  anomit 
compvted  with  raferenoe  to  die  principal 
amo«att  of  Sx  and  the  period  beginning  on 
June  30, 1990  and  ending  cm  December  91, 
19B8L 

Example  (4).  The  fscta  are  llw  same  as  in 
Example  (1)  except  that  X  is  a  natural  parsoo. 
X  is  considered  to  have  issued  an  obligation 
on  June  30, 1080  in  the  principal  amount  of 
IQx  with  a  maturity  date  of  December  31. 
196B.  Because  X  to  a  natural  person,  the 
obligation  to  not  a  registration-required 
obligation  and.  therefore,  X  to  not  subject  to 
the  tax  imposed  under  section  4701. 
La«neaoe  B.  Gibfaa, 
Commissioner  of  Internal  Rerenue. 
[FR  Doc  88-11256  Filed  8-18-88: 8:4s  aii4 


DEPARTMENT  OF  TRANSPORTATION 

Coast  niuard 

33CFRP««117 

[CQO7-88-10] 


Drawtiridga 
Auamic  imnKoasw 


;  Coast  Guard,  DOT. 
ACnow  Proposed  rule. 


r:  At  the  request  of  the  Qty  of 
Lauderdale-by-tbe-Siea.  the  Coast  Guard 
is  consideriog  a  diange  to  the 
regulations  governing  llie  Coauxterdal 
Boulevard  (SR  WOt  drawbridge  at 
LaBderdaie-hy-the^a.  Florida,  by 
extendiag  die  boors  of  the  existiqg 
regalation.  Itiis  pnqx>sal  is  being  made 
becaose  of  hightvay  traffic  delays.  This 
action  should  annommoriate  the  caireat 
needs  at  vefaicalar  traffic  and  still 
provide  fiorlhe  reasonable  needs  of 
navigatiaiL 

DATi:  Coimnents  must  be  received  on  or 
before  July  S,  1988. 


:  Comments  should  be 
mailed  to  Coauaaader  {q»a].  Seventh 
Coast  Gaard  District,  firickell  Plaxa 
Federal  Baidiag.  900  6B.  let  Avenue. 
Miami  Flonda  33131-30Sa  The 
coannents  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copjring  on 
die  4th  Fk)or,  of  die  Brickell  Plaza 
Federal  Building,  909  SB.  1st  Ave, 
K4iami.  Florida.  Normal  office  hours  are 
between  7:30  ajn.  and  4  p.m.,  Monday 
through  Friday,  except  holidays. 
Comments  also  may  be  hand-delivered 
to  this  address. 


FON  PURTNER  INPOnnaTION  CONTACR 

Mr.  Brodie  Rich  (305)  536-4103. 

8UPPI.EMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  indude  their  names 
and  addresses,  identify  the  bridge,  and 
givCT  reasons  for  concurrence  with  or 
any  recommended  change  In  the 
proposal.  Persons  desiring 
acknowledgement  that  their  comments 
have  been  received  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Commander,  Seventh  Coast 
Guard  District,  will  evaluate  all 
commanications  received  and  determine 
a  course  of  final  action  on  tliia  propoaal. 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 


i   >   •-    . !  •  r  . 
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Dnftiiig  Infonnatioa: 

The  drafters  of  this  notice  are  Mr. 
Brodie  Rich.  Bridge  Administration  i 
Specialist,  project  officer,  and         I 
Lieutenant  Commander  S.T.  Fuger,  Jr., 
project  attorney. 

Discussion  of  Proposed  Regulations 

The  Commercial  Boulevard  | 

drawbridge  presently  opens  on  signal, 
except  that,  from  November  1  through 
May  15  from  12  noon  to  6  p.m.,  Monday 
through  Saturday,  and  from  9  a.m.  to  6 
p.m.  on  Simdays,  the  draw  need  open 
only  on  the  hoiv,  quarter-hour,  half-T 
hour,  and  three-quarter  hour. 

The  City  of  Lauderdale-by-the-Sea  has 
asked  that  the  bridge  open  only  on  the 
hour,  quarter-hour,  half-hour,  and  three- 
quarter  hour  from  8  a.m.  to  6  p.m.  daily, 
year-round.  The  Coast  Guard  has 
carefully  evaluated  information  about 
highway  traffic  volumes  and  drawbridge 
openings  for  this  bridge.  Although 
regulation  changes  appear  to  be  needed 
to  help  reduce  highway  traffic  delays, 
the  level  of  highway  service  and  limited 
niunber  of  drawbridge  openings  do  not 
justify  opening  restrictions  diuing  the 
off-season  months. 

The  proposed  15-minute  operating 
schedule  the  busiest  boating  months 
should  allow  acciunulated  vehicular 
traffic  to  disperse  between  bridge 
openings  with  minimal  additional  delay 
to  vessels.  Public  vessels  of  the  United 
States,  tugs  with  tows,  and  vessels  in  a 
situation  where  a  delay  would  endanger 
life  or  property  would  continue  to  be 
passed  at  any  time. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are    i 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  PR  11034; 
February  28. 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  uimecessary. 
We  conclude  this  because  the 
regulations  exempt  tugs  with  tows. 
Since  the  economic  impact  of  this 
proposal  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  that  if  adopted,  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  S3  CFR  Part  U7 

Bridges. 

Propoeed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows: 


PART1 17— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499: 49  CFR  1.46;  33  CFR 
1.05-1(8). 

2.  Section  117.261  is  amended  by 
revising  paragraph  (ee)  to  read  as 
follows: 

9 117.261    Atlantic  Intnwoaslal  Watefway 
from  St  Marys  RIvsr  to  Key  Larga 

***** 

(ee)  Commercial  Boulevard  bridge, 
mile  1059.0  at  Lauderdale-by-Ute-Sea. 
The  draw  shall  be  open  on  signal; 
except  that,  from  November  1  through 
May  15  from  8  a.m.  to  6  p.m.,  the  draw 
need  open  only  on  the  hour,  quarter- 
hoiu',  half-hour,  and  three-quarter  hour. 

Dated:  May  3, 1968. 
HJ.Thonan. 

Rear  Admiral.  U.S.  Coast  Guard,  Commander, 

Seventh  Coast  Guard  District 

[FR  Doc.  8&-11251  Filed  5-18-46;  8:45  am] 
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UBRARY  OF  CONGRESS 

Copyright  Offic* 

37  CFR  Part  201 
(Docket  Na  RM  86-7A] 

Extension  of  Cofiunent  Period;  Inquiry 
of  Definition  of  Cable  System* 

aocncy:  Copyright  Office,  Library  of 

Congress. 

action:  Extension  of  comment  period. 

SUMMARv:  The  Copyright  office  is  le* 
opening  for  additonal  public  comment 
its  Notice  of  Inquiry  (RM  86-7)  into 
issues  relating  to  the  definition  of  cable 
systems  for  purposes  of  17  U.S.C.  111. 
The  Office  Is  broadening  the  scope  of  its 
Inquiry  to  include  issues  relating  to  the 
eligibility  of  satellite  carriers  to  operate 
under  the  section  111  cable  compulsory 
license. 

DATB  Comments  should  be  received  on 
or  before  July  18, 1688. 
ADORCtSCS:  Ten  copies  of  written 
comments  should  be  addressed,  if  sent 
by  mail  to:  Library  of  Congress, 
Department  100,  Washington.  DC  20540. 
If  delivered  by  hand,  copies  should  be 
brought  to:  Office  of  the  General 
Counsel  Copyright  Office,  lames 
Madison  Memorial  Building,  Room  407. 
First  and  Independence  Avenue.  SE.. 
Washington.  DC 

RM  RMTHni  INTOmiATIOM  CONTACT: 
Dorothy  Schrader,  General  Counsel  VS. 


Copyri^t  C^ce.  Libraiy  o£  Congress. 
Washington.  DC  20559.  Telephone  (202)  ^ 
287-8380. 

StIPPLEMCNTAIIY  INFOflMATK)N:  On  ■    •'l"v 

October  15, 1986.  Ihe  Copyright  Office  fai 
a  Notice  of  Inquiry  (51  FR  36705)  invited 
public  comment  on  the  definition  of  the 
term"cable  system"  as  it  concerns  the 
operation  of  the  compulsory  licensing 
mechanism  in  title  17  U.S.C.  111.  the 
Copyright  Act  of  1976  Conunents  were 
invited  through  December  15, 1986,  and 
reply  comments  through  January  13, 
1987.  The  comment  period  was  reopened 
from  August  3. 1987,  until  September  2, 
1987  (52  FR  28731),  so  that  the  public 
might  respond  to  four  comments 
received  by  the  Copyright  after  the         > 
closing  of  tiie  intial  comment  and  reply 
period. 

Since  the  closing  of  the  second 
comment  period  in  this  Inquiry,  the 
Copyright  Office  has  receive  statements 
of  account  and  royalty  fees  for  the  first 
accounting  period  of  1987  deposited  by 
two  satellite  carriers.  These  filhig  raise 
the  question  of  whether  a  sateUite 
carrier  that  retransmits  broadcast 
signals  nationwide  to  home  satellite 
earth  station  owners  is  a  "cable  system" 
eligible  for  a  cable  compulsory  license 
pursuant  to  section  111.  The  Office  is 
reopening  the  comment  period  in  this 
Inquiry  on  the  definition  of  "cable 
system"  to  receive  the  benefit  of  public 
commentary  on  that  issue  prior  to 
deciding  whether  to  amend  its 
regulations  at  37  CFR  201.11(a)(3). 

The  Office  is  aware  that  certain 
aspects  of  the  issues  raised  in  this  notice 
are  currenUy  being  litigated  in  U.S. 
district  courts.*  Furthermore,  the 
Subcommitiee  on  Courts,  Civil  Liberties 
and  die  Administration  of  Justice  of  the 
House  Committee  on  the  Judiciary  is 
considering  legislation  that  would  give 
satellite  carriers  a  new  interim  statutory 
licesne  to  cover  satellite  carriers' 
retransmission  of  superstations  for 
private  veiwing  by  earth  station  owners. 
H.R.  2648, 100d>  Cong..  1st  Sess.  (June  3a 
1987).  Accordingly,  the  office  will  be 
cautious  to  avoid  any  administrative 
action  that  may  impede  the  Judicial  or 
legislative  processes,  and  may 
ultimately  decide  to  take  no  action, 
pending  a  judicial  decision. 

The  filing  of  statements  of  account  by 
two  different  satellite  carriers  ordinarily 
requires  some  action  by  the  Copyright 
Office.  Either  the  Office  must  accept  the 
filing  without  comment  accept  them 
provisionally,  either  taking  no  position 


■  The  Office  uwlantaiids  dMt  Iht  cmm  ba«« 
iMen  briefed,  uid  dM  pwIlM  awMt  Hm  dadtkM  ol 
tite  court  Only  one  of  the  two  caniee  fiUni 
•lalemeiite  of  acooniit  U  InYolved  In  tiie  UtigetloB. 


on  the  filings  or  commenting  upon  any 
reservations  we  may  have;  or  refuse  tiie 
filings  as  not  eligible  imder  the 
compulsory  license,  giving  appropriate 
written  reasons  for  that  position.  The 
statements  of  accotmt  filed  by  the 
carriers  (United  Video  and  Satellite 
Broadcast  Networic)  are  open  to  public 
inspection.  The  Office  notes  that  United 
Video  apparentiy  has  received  satellite 
resale  carrier  authorization  from  the 
Federal  Conununications  Commission 
for  other  transmission  activities  but  not 
necessarily  for  servicing  the  home  earth 
station  market 

In  addition  to  general  comment  about 
the  eligibility  of  satellite  carriers  to 
qualify  as  cable  systems  for  purposes  of 
17  U.S.C.  111(c),  die  Office  seeks 
comment  as  to  whether  the  same  entify 
may  qualify  for  the  passive  carrier 
exemption  of  section  111(a)  with  respect 
~to  certain  transmissions  and  also  qualify 
as  a  cable  system  with  respect  to  other 
transmissions. 

List  of  Subjects  in  37  CFR  Part  201 

General  provision  on  copyrights. 
Cable  television.  Cable  compulsory 
license. 

Dated:  May  4. 19ea 
Ralph  Oman, 

Jiegister  of  Copyriglits. 
(PR  Doc  88-11171  Filed  5-18-88:  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  105-60 

Freedom  of  Infoimation 

AQENCV:  Office  of  Administi-ation,  GSA. 
ACTION:  Proposed  rule. 

summary:  The  General  Services 
Administration  (GSA)  is  proposing  to 
revise  its  regulations  to  incorporate  the 
predisclosure  notification  procedures  for 
confidential  commercial  information 
prescribed  by  EO 12800  of  June  23, 1987. 
DATE:  Comments  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  June  20, 1988. 
ADDRESS:  General  Services 
Administration  (CAIR),  Room  3016, 
Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Alexandra  Melius,  GSA  Freedom  of 

Information  Act  (FOIA)  Officer  (202- 

535-7983). 

SUPFLEMENTARV  INFORMATION:  On  June 

23, 1987.  the  President  signed  EO  12600. 
This  order  mandates  that  agencies 
establish  procedures  to  notify 
submitters  of  records  containing 


confidential  commercial  information 
when  those  records  are  requested  under 
the  Freedom  of  Information  Act  (FOIA), 
5  U.S.C.  552,  as  amended,  unless  the 
provisions  of  section  8  apply.  The 
General  Services  Administration  has 
determined  that  this  rule  is  not  a  major 
rule  for  the  purpose  of  EO  12291  of 
February  17. 1981.  because  it  is  not 
likely  to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  to  consumers  or 
others;  or  significant  adverse  effects. 
The  General  Services  Administration 
has  based  all  administrative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  need  for,  and 
consequences  of,  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs;  has  maximized  the  net 
benefits;  and  has  chosen  the  alternative 
approach  involving  the  least  net  cost  to 
sociefy. 

List  of  Subjects  in  41  CFR  Part  105-60 

Freedom  of  Information. 

It  is  proposed  to  amend  41  CFR  Part 
105-60  to  read  as  follows: 

PART  105-60-PUBUC  AVAILASlUTY 
OF  AGENCY  RECORDS  AND 
INFORMATIONAL  MATERIALS 

1.  The  authority  citation  for  41  CFR 
Part  105-60  is  revised  to  read  as  follows: 

Authority:  Sec.  205(c)  of  the  Federal 
Property  and  Administrative  Services  Act  of 
1949.  as  amended.  63  Stat.  390,  40.  U.S.C. 
486(c):  and  5  U.S.C.  552  (Pub.  L  90-23,  as 
amended  by  Pub.  L  93-502  and  Pub.  L  99- 
570):  and  EO  12600  of  June  23. 1987. 

2.  Section  105-60.101  is  revised  to  read 
as  follows: 

105-60.101    Purpose. 

Part  105-60  implements  the  provisions 
of  the  Freedom  of  Information  Act  5 
U.S.C.  552  ("FOL\")  (Pub.  L.  90-23, 
which  codified  Pub.  L  89-487  and 
amended  section  3  of  the  Administrative 
Procedure  Act  formerly  5  U.S.C.  1002 
(1964  ed.);  Pub.  L  93-502.  popularly 
known  as  the  Freedom  of  Information 
Act  Amendments  of  1974,  as  amended 
by  Pub.  L  99-570,  the  Freedom  of 
Information  Reform  Act  of  1986;  and  EO 
12600,  Predisclosure  Notification 
Procediues  for  Confidential  Commercial 
Information,  of  June  23, 1987.  This  part 
prescribes  procedures  by  which  the 
public  niay  inspect  and  obtain  copies  of 
GSA  records  under  the  FOIA. 

X  Section  105-60.405  is  added  to  read 
as  follows: 


10S-60.40S    Processing  requests  for 


(a)  General.  The  following  additional 
procedures  apply  when  processing 
requests  for  confidential  commercial 
information. 

(b)  Definitions.  For  the  purposes  of 
this  section,  the  following  definitions 
apply. 

(1)  "Confidential  commercial 
information"  means  records  provided  to 
the  Government  by  a  submitter  that 
contain  material  arguably  exempt  from 
release  under  5  U.S.C.  552(b)(4).  because 
disclosure  could  reasonably  be  expected 
to  cause  substantial  competitive  harm. 

(2)  "Submitter"  means  any  person  or 
entify  who  provides  confidential 
commercial  information  to  the 
Government.  The  term  "submitter" 
includes,  but  is  not  limited  to, 
corporations,  State  governments,  and 
foreign  governments. 

(c)  Designating  confidential 
commercial  information.  After  January 
1, 1988,  submitters  must  designate 
confidential  commercial  information  as 
such,  when  it  is  submitted  to  GSA  or  at 
a  reasonable  time  thereafter.  For 
information  submitted  in  connection 
with  negotitated  procurements,  the 
requirements  of  FAR  15.407(c)(8)  and 
52.215-12  also  apply. 

(d)  Procedural  requirements — 
consultation  with  the  submitter.  (1)  If 
GSA  receives  an  FOIA  request  for 
confidential  commercial  information,  it 
will  notify  the  submitter  promptly  in 
writing  before  releasing  any  records 
unless  paragraph  (f)  of  this  section 
applies. 

(2)  GSA  will  give  the  submitter  7 
workdays  from  receipt  of  the  letter  to 
object  to  releasing  the  information.  If  the 
submitier  objects  to  disclosiue,  he  or 
she  must  provide  GSA  with  a  detailed 
written  explanation  as  to  how 
disclosure  of  any  specified  portion  of  the 
records  would  be  competitively  harmful. 

(3)  At  the  same  time  GSA  notifies  the 
submitter,  it  will  also  advise  the 
requester  that  there  will  be  a  delay  in 
rsesponding  to  the  request  due  to  the 
need  to  consult  with  the  submitter. 

(4)  GSA  will  review  all  grounds  for 
nondisclosure  before  deciding  whether 
the  information  must  be  released  or 
should  be  withheld.  If  the  agency    . 
decides  to  release  the  requested 
information,  it  will  provide  the  submitter 
with  a  written  statement  explaining  why 
his  or  her  objections  are  not  sustained. 
The  letter  to  the  submitter  should 
contain  a  complete  copy  of  the  material 
to  be  disclosed  or  should  offer  the 
submitter  an  opportunity  to  review  the 
material  in  one  of  GSA's  offices.  If  GSA 
decides  not  to  release  the  material  it 


BEST  COPY  AVAILABLE 


17964 Federal  Re^8t»f  /  Vol.  53.  No.  97  /  Thursday.  May  19.  1988  /  Proposed  Rules 


FederaT  Regtster  /  Vol.  S3.  No.  97  /  Thursday.  May  19.  1968  /  Proposed  Rules  17965 


will  notify  the  submitter  orally  or  in 
writing. 

(5)  GSA  will  inform  the  submitter  diat 
GSA  will  delay  5  workdays  from  the 
estimated  date  the  sabmitter  receives 
GSA's  reply  before  it  releases  the 
information. 

(e)  When  notice  is  required.  (1)  For 
confidential  commercial  information 
submitted  prior  to  January  1, 1988,  GSA 
will  notify  a  submitter  whenever  it 
receives  an  FOIA  request  for  such  i 
information:  | 

(i)  If  the  records  are  less  than  10  years 
old  and  the  information  has  been 
designated  by  the  submitter  as 
confidential  commercial  information;  or 

(ii)  If  GSA  has  reason  to  beUeve  that 
disclosure  of  the  information  could 
resonably  be  expected  to  cause 
substantial  ccnnpetitive  harm. 

(2)  For  confidential  commercial 
information  submitted  on  or  after 
January  1, 1968,  GSA  will  notify  a 
sulnnitter  whenever  it  determines  that 
the  agency  may  be  required  to  disclose 
records: 

(i)  That  the  submitter  has  previoasly 
designated  as  privileged  or  confidential; 
or 

(ii)  The  disclosure  of  which  GSA 
believes  could  reasonably  be  e;q>ected 
to  cause  substantial  competitive  harm. 

(3)  GSA  will  provide  notice  to  a 
submitter  for  a  period  of  up  to  10  years 
after  the  date  of  submimion. 

(f)  When  notice  is  not  required.  The 
notice  requirements  of  this  section  will 
not  apply  if: 

(1)  GSA  determines  that  the 
information  should  not  be  disclosed; 

(2)  The  information  has  been 
published  or  has  been  officially  made 
available  to  the  pubbc; 

(3]  Disclosure  of  the  information  is 
required  by  law  (other  than  5  U.S.p. 
552): 

(4)  Disclosure  is  required  by  an 
agency  rule  that — 

(i)  Was  adopted  pursuant  to  notice 
and  pubUc  comment, 

(ii]  Specifies  narrow  classes  of 
records  submitted  to  the  agency  that  are 
to  be  released  under  FOIA,  and 

(iii)  Provides  in  exceptional 
circumstances  for  notice  vihen  the' 
submitter  provides  written  Justification, 
at  the  time  the  information  is  submitted 
or  a  reasonable  time  thereafter,  that 
disclosure  of  the  information  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm: 

(5)  The  information  is  not  designated 
by  the  submitter  as  exempt  from 
disclosure  under  paragraph  (c)  of  this 
section,  unless  GSA  has  substantial 
reason  to  believe  that  disclosure  of  the 
information  would  be  competitively 
harmful:  or 


(6)  The  designation  made  by  the 
submitter  in  accordance  with  paragraph 
(c)  of  this  section,  appears  obviously 
frivolous;  except  that,  in  such  case,  the 
agency  must  provide  the  submiter  with 
written  notice  of  any  final 
administrative  decision  5  workdays 
prior  to  disclosing  the  information. 

(g)  Lawsuits.  If  an  FOIA  requester 
sues  the  agency  to  compel  disclosure  of 
confidential  commercial  information. 
GSA  will  notify  the  submitter  as  soon  as 
possible.  If  the  submitter  sues  GSA  to 
enjoin  disclosure  of  the  records,  GSA 
will  notify  the  requester. 

Dated:  April  2B,  1966. 
PaulT.WaiM. 

Associate  Administrator  for  Administration. 
(FR  Doc.  88-11174  FUed  S-18-88: 8:45  am] 


DEPARTMEHT  OF  TTIE  mTERIOR 

Fish  and  WikMf*  Swvio* 

50CFRPart17 

Endangered  and  Thraatonad  WMdito 
and  Plantai  Extanalon  of  Commant 
p^flod;  Staphan'a  Kangarao  Rat 

AQCNCY:  Fish  and  Wildlife  Service. 

Interior. 

ACnOK  Proposed  rule;  notice  of 

reopening  of  comment  period. 

SUMMANv:  The  U.S.  Fish  and  WildUfe 
Service  (Service)  gives  notice  that  the 
comment  period  will  be  reopened  for  the 
proposed  determination  of  endangered 
status  for  the  Stephen's  kangaroo  rat 
{Dipodomys  stephensi).  The  species  has 
suffered  widespread  habitat  loss  and 
degradation,  resulting  in  small  isolated 
populations.  The  reopening  of  the 
comment  period  will  allow  comments  cm 
this  propoiBal  to  be  submitted  from  all 
interested  parties. 
OATBS:  The  comment  period  which 
originally  closed  <m  January  19. 1988. 
and  was  extended  to  April  19. 1988.  now 
closes  June  20, 1988. 
AOOKESSas:  Written  comments  and 
materials  should  be  sent  to  the  Regional 
Director.  U.S.  Fish  and  WUdUfe  Service. 
500  NE..  Multnomah  Street  Suite  1802. 
Portland.  Oregon  07232.  Comments  and 
materials  received  ««rill  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
Regional  Endangered  Species  Office  at 
the  above  address. 
FOR  nmTHea  infoiimation  contact: 
Mr.  Wayne  S.  White,  Chief.  Division  of 
Endangered  Species,  at  the  above 
address  (503/231-6131  or  FTS  429-6131). 


Background 

The  Stephen's  kangaroo  rat  is  found  in 
the  vidnify  of  the  Ferris  and  San  Jacinto 
Valleys  in  western  Riverside  Counfy 
and  the  San  Luis  Rey  and  Temecula 
Valleys  in  northern  San  Diego  County. 
Occupied  habitats  are  usuaUy  described 
as  sparce  slightly  disturbed  coastal  sage 
scrub  or  annual  grasslands.  The  species 
is  threatened  by  deterioration  or  loss  of 
habitat  A  proposal  of  endangered  status 
was  published  in  the  Federal  Register 
(52  FR  44453)  on  November  19. 1987. 

The  comment  period  on  the  proposal 
originally  closed  on  January  19. 1988. 
Hie  Service  extended  the  comment 
period  to  April  19. 198&  Written 
comments  may  not  be  submitted  until 
June  20. 1986,  to  the  Service  office  in  the 
Addresses  section. 

Airthor 

The  primary  author  of  this  notice  is 
Mr.  Wayne  S.  White,  U.S.  Fish  and 
Wildlife  Service,  500  NE.  Multnomah 
Sta«et  Suite  1602,  Portland.  Ctaegon 
97232  (503/231-6131  or  FTS  429-6131). 

AutiMMity:  The  authority  for  this  action  is 
the  Endangered  Spades  Act  of  1873  (16  U.&C 
1531  et  seq.;  Pub.  L  99-206, 87  Stat  884;  Pub. 
L  94-356, 90  SUt  911:  Pub.  L  95-632. 92  Stat 
3751;  Pub.  L  96-159,  93  Stat.  1223;  Pub.  L.  97-  ■ 
304. 96  SUt  1411). 

List  of  Subjects  hi  SO  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Dated  May  la  198a 
RolfL.Wallai»tnMn. 
Regional  Director. 
[FR  Doc  88-11278  FUed  15-18-88;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  WIMRfa  Sarvica 
DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Adminlatration 

80  CFR  Parta  It,  22«,  and  402 

Incidantal  Take  of  Endangarad, 
Thraatanad  and  Ottiar  OepMad  Marina 
ManMnala;  Extanalon  of  Commant 
Parlod 

AOCNCV:  nsh  and  WildUfe  Service. 

Interior;  National  Marine  Fisheries 

Service.  National  Oceanic  and 

Atmospheric  Administration. 

Commerce. 

AcnoH:  Proposed  rule;  notice  of  45-day 

extension  of  comment  period. 

•UMMARy:  The  Fish  and  Wildlife  Service 
and  the  National  Marine  Fisheries 


Service  give  notice  that  they  are 
extendi!^  the  comment  period  for 
regulations  proposed  to  implement 
recent  amendments  to  the  Marine 
Mammal  Protection  Act  of  1972  and 
Endangered  Species  Act  of  1973.  That 
rule  proposes  to  amend  existing 
procedures  governing  incidental  take 
authorizations  for  activities  other  than 
commercial  fishing.  By  request  the 
comment  period  is  being  extended  for  45 
days. 

DATC  Comments  on  the  proposed  rule 
will  now  be  accepted  through  July  5. 
198a 

AODKESS:  Comments  should  be 
submitted  to  the  Director,  Office  of 
Protected  Resources  and  Habitat 
Programs,  National  Marine  Fisheries 
Service,  Washmgton,  DC  20235. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert^  Peoples,  Division  of  Fish  and 
Wildlife  Management  Assistance,  Fish 
and  Wildlife  Service.  202-343-6307,  or 
Patricia  Montanio,  Protected  Species 
Management  Division,  Office  of 
Protected  Resources  and  Habitat 


Programs,  National  Marine  Fisheries 
Service,  202-673-5348. 
SUPFLiMCNTARV  INFORMATION:  A 

proposed  rule  to  amend  existing 
regulations  (50  CFR  1&27.  50  CFR  Part 
228.  50  CFR  402.14(i))  governing  the 
taking  of  marine  mammals  incidental  to 
specified  activities  (other  than 
commercial  fishing)  was  pubUshed  in 
the  Federal  Regbter  on  March  15, 1988 
(53  FR  8473).  The  proposed  rule  included 
a  60-day  period,  ending  May  16, 1988,  for 
submitting  comments.  Since  several 
interested  parties  have  requested 
additional  time  to  review  the  proposal 
the  Fish  and  Wildlife  Service  and 
National  Marine  Fisheries  Service  nave 
decided  to  extend  the  comment  period 
for  another  45  days  to  ensure  all 
affected  entities  have  ample  opportunify 
to  provide  comments. 

Author.  The  primary  author  of  this 
notice  is  Robert  Peoples,  Fish  and 
Wildlife  Service,  Department  of  the 
Interior. 

Authority:  16  U.S.a  1361  et  seq.  and  16 
U.S.C.1531efseo. 


List  of  Subjects 

SOCFRPartie 

Administrative  practice  and 
procedure.  Fish  and  Wildlife  Service, 
Imports,  Indians,  Marine  mammals. 
Transportation. 

50  CFR  Part  228 

Administrative  practice  and 
procedure.  Marine  mammals.  Outer 
continental  shelf  oil  and  gas  exploration 

50  CFR  Part  402 

Endangered  and  threatened  species. 
Fish  and  Wildlife  Service,  National 
Oceanic  and  Atmospheric 
Administration. 

Date:  May  13. 1968. 
Frank  Dunkk, 

Director,  U.S.  Fish  and  Wildlife  Service 

Date:  May  13. 1966. 
James  E.  Douglas,  Jr., 

Deputy  Assistant  Administrator,  National 
Marine  Fisheries  Service,  National  Oceanic 
and  Atmospheric  Administration. 
(FR  Doc.  86-11283  FUed  5-16-88: 8:45  am] 
SNJJNQ  cooc  Mi«-it-«/ai«.«s-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  ttian  rules  or 
proposed  rules  that  are  appTicabie  to  the 
public.  Notices  of  hoaringi  and 
mvesligations,  conwnitlee  ntoolingB,  agoncy 
decisions  and  rulings,  delegations  of 
auttwrity,  filing  of  petitior^  and  I 

applications  and  agerwy  statements  6f 
organization  and  tunc6ons  are  examples 
of  documents  appearing  In  this  sectioa 


DEPARTMENT  OF  COMMERCE 

Agency  Fonn  Under  Review  by  the 
IWtrt  Tif  Mannnimnt  mil  Bmlflet 
(OMB) 


Dated  May  13. 19S& 
Edward  Murals. 

DepoftmetHaJ  CJearanca  Officer,  Office  of 
Managemeni  and  Organization. 
(FR  Doc  88-11247  Filed  5-18-88;  8;45  as] 
ICOOCSCS 


DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  infonnation  nnder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  ^). 

Agency:  Bureau  of  the  Census; 
Commerce 

Title:  1990  Decennial  Census — Listing 
niase  of  the  List/Enumerate       I 
Operation  I 

Fonn  Number.  Agency-D-104A.  D-104B, 
D-KMC  and  D-ie9(LE);  OMB-NA 

Type  of  Request  New  collection 

Burden:  8,654,800  respondents;  1,211,672 
reporting  hours 

Needs  and  Uses:  The  purpose  of  this 
operation  is  to  count  rural  and    < 
sparsely  populated  areas  of  the  ' 
United  States,  and  its  commonwealths 
and  territories.  This  operation  will  be 
a  combination  of  visiting  households, 
listing  addresses,  picking  up 
completed  short  questionnaires,  and 
completing  long  questionnaires  as 
needed. 

Affected  Public:  Individuals  or 
households 

Frequency:  One  time 

Respondent's  Obligation:  Mandatory 

OMB  Desk  Officer  Francine  Picoult, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce.  Room  H6622, 
14th  and  Constitution  Avenue  NW., 
Washington.  DC  20230. 

Written  comments  and  j 

recommendations  for  the  proposecl 
information  collection  should  be  sent  to 
Francine  Picoult,  OMB  Desk  Officer, 
Room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 


National  Oceanic  and  Atmoaphertc 
Administration 

Deep  Seabed  Mining;  Proposed 
Revision  of  Exploration  License 

AOENCV:  National  Oceanic  and 
Atomspheric  Administration  Commerce. 
action:  Notice  of  receipt  of  application 
from  Ocean  Minerals  Company  to  revise 
exploration  plan  incorporated  into 
exploration  license  issued  August  29, 
1984,  and  request  for  comments. 

summary:  On  April  5, 1988,  the  Ocean 
Minerals  Company  (OMCO).  3385  Scott 
Boulevard.  Santa  Clara,  California 
95051,  submitted  to  the  National 
Oceanic  and  Atomspheric 
Administration  (NOAA)  a  proposal  to 
change  the  exploration  plan 
incorporated  into  deep  seabed  mining 
exploration  license,  USA-1,  issued  to 
OMCO  by  NOAA  on  August  29, 1984,  as 
revised  on  August  30, 1985,  and  April  5, 
1968,  pursuant  to  the  Deep  Seabed  Hard 
Mineral  Resources  Act  and  15  CFR  Part 
970.  NOAA  has  determined  that  this 
proposal  constitutes  an  application  for 
revision  of  the  license  under  15  CFR 
970.513,  and  is  commencing  pubUc 
review  procedures  prescribed  in  15  CFR 
970.514(b). 

OMCO's  current  10-year  exploration 
plan,  as  revised  in  1985,  consists  of  two 
S-year  phases.  Phase  I  of  OMCO's  work 
schedule  is  designed  to  analyze  and 
integrate  exploration  data  from 
settlement  agreements  and  other 
sources,  compile  environmental  data, 
and  identify  test  sites  and  candidate 
sites  suitable  for  commerical  mining.  In 
Phase  II,  OMCO  has  scheduled  selection 
and  integration  of  survey  systems, 
survey  and  selection  of  commerical 
recovery  permit  areas,  and  collection 
and  analysis  of  environmental  data. 
Survey  operations  and  scale-up  in 
expenditures  for  the  pilot  plant  and 
equipment  development  have  been 
planned  in  Phase  II,  in  conjunction  with 
the  investment  decision  whether  or  not 
to  proceed  with  commerical  mining. 


In  accordance  with  S  970.203,  OMCO 
is  requesting  that  Phase  I  be  extended  1 
year  in  order  to  postpone  investment 
decisions  in  a  time  of  metals  market 
uncertainty.  It  also  defines  the  initiation 
of  Phase  11  (tentatively  license  year 
number  seven)  as  the  time  of  corporate 
decision  to  proceed  with  scale-up  pilot 
plant  operations.  This  revised  wori(  plan 
will  also  provide  a  longer  period  for  the 
evaluation  of  significant  quantities  of 
exploration  data  gained  by  OMCO 
through  conflict  resolution  with 
domestic  and  foreign  mining  consortia. 
OMCO  has  also  requested  a  reduction 
in  total  expenditures  for  I%ase  I,  from 
$1,700,000  to  $l,05a000. 

Subject  to  15  CFR  970.902.  which 
excludes  confidential  infonnation  from 
public  disclosure,  interested  persons 
will  be  permitted  to  examine  the 
application  for  revision  and  to  provide 
comments  by  July  18, 1988.  These 
documents  may  be  examined  at  NOAA, 
1825  Connecticut  Avenue  NW..  Suite 
710,  Washington,  DC  20235. 

KM  RJRTHEII  INFOflMATION  CONTACR 

John  W.  Padan,  Ocean  Minerals  and 
Energy  Division,  Office  of  Ocean  and 
Coastal  Resoiui:e  Management, 
National  Ocean  Service,  National 
Oceanic  and  Atmospheric 
Administration,  1825  Connecticut 
Avenue  NW.,  Suite  710,  Washington,  DC 
20235,  (202)  673-5117. 

Dated:  May  16, 1988. 
John  ).  Carey, 

Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management 
[FR  Doc.  88-11248  Filed  5-18-88;  8:45  am] 

MLUNO  COOC  3S1»-12-M 


Western  Pacific  Fishery  Msnagement 
Council;  Public  Meetings 

AOeNCV:  National  Marine  Fisheries 
Service,  NOAA,  Conmierce. 

The  Western  PaciBc  Fishery 
Management  Council's  Bottomfish 
Fishery  Management  Plan  Monitoring 
Team  (PMT)  will  convene  separate 
public  meetings  at  the  National  Oceanic 
and  Atomspheric  Administration, 
National  Marine  Fisheries  Service, 
Honolulu  Laboratory,  2570  Dole  Street 
Honolulu,  HI,  as  follows: 

May  18, 1988 — ^will  convene  from  9 
a.m.  to  noon  to:  (1)  Draft  criteria  for 
defining  Rshing  power  replacement 
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vessels  and  new  entosnts  for  the 
Northwestern  Hawaiian  Island  (NWHI) 
bottomfish  fishery  under  the  limited 
antary  program  sstablialMd  in 
Amendment  2  of  the  PMP,  (2)  review  the 
status  of  bottomfish  programmatic 
projects,  and  (3)  discuss  research  and 
data  needs  for  1990-1995. 

May  26,  l988-vi\\!L  convene  from  9  a jn. 
to  noon  to  discuss  the  status  of  the  1907 
annual  report.  PMT  members  will 
review  draft  modules  and  discuss  PMT 
recommendations  to  be  presented  to  the 
Western  Pacific  CouqcU  for 
management  action. 

For  further  information  contact  Kitty 
Simonds.  Executive  Director,  Western 
Pacific  Fishery  Management  Council, 
1164  Bishop  Street,  Room  1405, 
Honoluhi,  HI  96813;  telephone:  (808)  52^ 
1368. 

Date:  May  ti.  tflSS. 
Ann  O.  Terimsh, 

Acting  Director,  Office  <rf  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc  88-11279  Filed  5-18-88;  8.-45  am) 
BtLUNQ  COOC  ssie-a-M 


National  Technical  Information 
Service 

Intent  To  Grant  Exclusive  Patent 
Ucense;  Eagle  Crusher  Ca 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce^  intends  to  grant  to  Eagle 
Crusher  Company,  having  a  place  of 
business  in  GaUon,  OH.  an  exclusive 
right  in  six  foreign  countries  to 
manufacture,  use,  and  sell  products 
Embodied  in  the  invention  entitled  "Low 
Profile  Crushing  Apparatus",  under 
foreign  patents  counterpart  to  U.S. 
Patent  4,2884)40.  Foreign  patent  rights  in 
this  invention  have  been  assigned  to  the 
United  States  of  America,  as 
represented  by  the  Secretary  of 
Commerce. 

The  proposed  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  tmless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 
.  Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  subautted  to  Douglas  J. 
Campion,  Office  of  Federal  Patent 


Licensing,  NTIS,  Box  1423,  Springfield, 

VA221S1. 

Dooglas  |.  Canpten, 

Office  of  Federal  Patent  Licensing.  National 
Technical  Information  Service,  U.S, 
Department  of  Commerce. 
(FR  Doc  88-11220  Filed  5-18-88;  8:45  am] 
MLUNa  COOC  SStO-04-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Umlts  for 
Certain  Cotton,  Wool  and  Man-Made 
Hber  TextUe  Products  and  Silk  Blend 
and  Other  Vegetable  Fiber  Apparel 
Produced  or  Manufactured  hi  ttie 
Sodallat  Republic  of  Sri  Lanka 

May  13. 1988. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits  for  a  new  agreement  year. 

EFFECnVE  DATE:  June  1, 198& 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  Section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

FOR  FURTHER  mPORSUTION  CONTACT: 

Kimbang  Pham,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  infonnation  on  the 
quota  status  of  these  limits,  pefer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  of 
call  (202)  343-6580.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 
SUPPIXMENTARY  WFORUATION:  During 

recent  negotiations  between  the 
Governments  of  the  United  States  and 
the  Democratic  Socialist  Republic  of  Sri 
Lanka,  agreement  was  reached  to 
establish  a  new  Bilateral  Textile 
Agreement,  effected  by  a  Memorandum 
of  Understanding  dated  March  23, 1988, 
for  the  period  which  begins  on  June  1, 
1986  and  extends  through  June  30, 1992. 
The  first  agreement  period  will  be  tnan 
June  1, 1988  through  June  30, 196a  Each 
agreement  period  thereafter  will  be  from 
July  1  to  June  30  of  the  following  year. 

A  copy  of  the  Memorandum  of 
Understanding  is  available  from  the 
Textiles  Division,  Economic  Bureau,  U.S. 
Department  of  State.  (202)  647-1998. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  Correlation:  Textile  and 
Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 


Annotated  (See  Fsderal  Register  notice 
52  FR  47745,  dated  December  11, 1987). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
is  provisions. 
James  H.  Babb. 

Chairman,  CommiUee  for  the  Implementation 
of  Textile  Agreements. 
May  16, 1988. 

Committee  for  the  faapleraeiiletioii  of  Textile 
Agreements 

May  13, 1988. 

Commissioner  of  Costoma, 
Department  of  the  Treoiury,  Washington, 
D.C.  20329 
Dear  Mr.  CoMunisaianer  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  18S4),  and  the 
Arrangement  Regarding  International  Trade 
in  Textilet  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  July  31. 1988; 
pursuant  to  the  Memorandum  of 
Undaratanding  dated  March  23, 1988  between 
the  Governments  of  the  United  States  and  the 
Democratic  Socialist  RepubUc  of  Sri  Lanka; 
and  in  accordance  with  the  provisions  of 
Executive  Order  11661  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  June  1, 1988,  entry  into  the  United 
States  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool 
and  man-made  fiber  textile  products  and  silk 
blend  and  other  vegetable  fiber  apparel  in  the 
following  categories,  produced  or 
manufactured  in  Sri  Lanka  and  exported 
during  the  thirteen-month  period  which 
begins  on  June  1, 1968  and  extends  through 
June  30, 1969,  in  excess  of  the  following  levels 
of  restraint: 


Catagoiy 

13-fno  f8Strsint  ImM 

331/631..- 

1,711.667  dozen  peira. 

333/633 _..., 

34,667  dozea 

334 

243,750  dozen. 

335/835 

178.750  dozen. 

336 

82.333  dozen. 

337/637 

164,167  dozen. 

338/339. „-. 

812,500  dozen  o(  which  no! 

more    than    677,083    dozen 

Shan  be  in  shirts  other  than 

T-shirts  and  tank  tops  (Cate- 

gories 338pt./339pt.) ' 

340 

639,167  dozen  of  which  not 

more   than    216.667    dozen 

ahaM  be  in  ahvts  made  from 

fabncsol  two  or  more  colors 

In  the  warp  and/or  the  filling 

(Category  340pt)  • 

341 „ 

639,167   dozen  of   which  not 

more    than    270,833    dozen 

Shall  be  in  shirts  and  btouaas 

made  from  fabrics  of  two  or 

more  colors  in  the  warp  and/ 

or     the     fiHing     (Caiegory 

341pt)» 

342/642/842  

345/845 

347/348/847 

645,000  dozan. 

350/660 „ 

75,833  dozen. 

351/661 

178,789  dozen. 

17968 


Federal  Regi»ter  /  Vol.  53.  No.  97  /  Thursday.  May  19.  1968  /  Notices 


Categocy 

13wno  miraint  Unit 

352/652 

35»-C/659-C  ♦ 

1,625.000  pounds. 

363 

7  854  167  nun^MTB. 

36&-0  • 

1,300,000  pounds. 

•  - 

36»-S  • 

1,063.333  pounds. 

434 

3.250  dozon. 

435..    

7,042  dozaa 

442 

14.818  dozen. 

. 

445/446 

102.917  dozon. 

448 

6.500  dozen. 

* 

634... 

162.500  dozen 

635 

^J8.333  dozen. 

636/836 

185.250  dozen 

638/639/838 

557,917  dozen 

640 

135.417  dozen. 

641 

639.167  dozen. 

644 

325,000  numbers 

645/646. 

130.000  dozen. 

647/648 

671,667  dozen 

■In  Category  338pt,  oTity  TSUSA  numbers 
381.0240.  381.0425,  381.3516,  381.4020,  381.4130, 
381.4337,  381.8610,  381.8506.  381.9924,  384.0216. 
384.0223.  384.0229,  384.0232.  384.2818,  384.2930, 
384.2970.  384.3437  and  only  TSUSA  numbers 
384.0213.  384.0214.  384.0217.  384.0225,  384.0227, 
364.0230.  384.0231.  384.0233.  384.0235,  384.0330, 
384.0461,  384.2704.  384.2815.  384.2816,  384.2821. 
384.2934.  384.2935.  384.2950.  384.2960,  384.2980, 
384.3439.  384.3441.  384.3462.  384.5404.  364.7704 
and  384.9517  in  Caitogory  339pt 

*ln  Category  340pl,  only  TSUSA  numbers 
381.0522.  381.5500.  381.5610.  381.5625,  381.5637 
and  381.5660. 

'In  Category  341pt,  only  TSUSA  numbers 
384.0505,  384.0511,  384.0512.  384.4608,  384.4610. 
384.4612  and  384.4788. 

♦  In  Calagoriea  359-C/659-C,  only  TSUSA  num- 
bers 381.0K2.  381.6510.  384.0928  and  384.5222  in 
Category  359-C;  and  381.3325,  381.9806.  384.2205, 
384.2530.  384.8606.  384.8607  and  384.9310  in  Cat- 
egory 659-C. 

» In  Category  369-0,  dishtowels  in  TSUSA  num- 
bers 365.6615.  366.1720,  366.1740,  366.2020. 
366.2040.  368.2420.  366.2440  and  366.2860. 

•In  Category  369-S,  shopto«Mls  in  TSUSA 
number  366i840. 


Imports  charged  to  the  category  limits  for 
the  periods  June  1. 1987  through  December  31. 

1987  and  January  1, 1988  through  May  31. 

1988  shall  be  charged  against  those  levels  of 
restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  those  periods  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  foregoing  limits  may  be  adjusted  in  the 
futiu«  under  the  provisions  of  the 
Memorandum  of  Understanding  dated  March 
23. 1988  between  the  Governments  of  the 
United  Stales  and  the  Democratic  Socialist 
Republic  of  Sri  Lanka. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
fames  H.  Babb. 

Chainnan.  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc  88-11245  Filed  5-18-48: 8:45  am) 

WLLMO  COOK  SSItt-IMI-M 


Announcing  Import  Umitt  for  Certain 
Cotton  and  Man-Made  Fiber  TextNe 
Products  Produced  or  Manufactured  in 
Egypt 

May  13. 198& 

agency:  Conunittee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
new  agreement  year  limits. 

EFFECTIVE  DATE:  May  20. 1988. 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended:  section  204  of  the 
A^cultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT 

]anet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  which  are  posted 
on  the  bulletin  boards  of  each  Customs 
port.  For  information  on  embargoes  and 
quota  re-openings,  call  (202)  377-3715. 

SUPPLEMENTARY  INFORMATION:  On 

March  7  and  14. 1986  die  Governments 
of  the  United  States  and  the  Arab 
Republic  of  Egypt  exchanged  notes  to 
amend  and  extend  the  Bilateral  Textile 
Agreement  of.  December  7  and  28. 1977 
for  the  period  which  began  on  January  1, 
1987  and  extends  through  December  31, 
1989. 

All  overshipments  of  1987  speciHc 
limits  will  be  charged  to  1988  speciflc 
limits.  Current  data  show  overshipments 
in  Categories  300/301  (8.383.624  pounds), 
315  (2,787.805  square  yards)  and  339 
(33,663  dozen). 

A  copy  of  the  current  Bilateral  Textile 
Agreement  between  the  Governments  of 
the  United  States  and  the  Arab  RepubUc 
of  Egypt  is  available  from  the  Textiles 
Division,  Economic  Btu«au.  U.S. 
Departinent  of  State.  (202)  647-1998. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  Correlation:  Textile  and 
Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745.  dated  December  11. 1987). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 


only  in  the  implementation  of  certain  of 
its  provisions. 
James  H.  Babb. 

Chainnan.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

May  13, 1988. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington. 
D.C.  2(^29. 
Dear  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973,  as  further  extended  on  July  31, 1986: 
pursuant  to  the  Bilateral  Textile  Agreement 
of  December  7  and  28. 1977.  as  amended  and 
extended,  between  the  Governments  of  the 
United  States  and  the  Arab  Republic  of 
Egypt;  and  in  accordance  with  the  provisions 
of  Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  May  20, 1968,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile  products 
in  the  following  categories,  produced  or 
manufactured  in  Egypt  and  exported  during 
the  twelve-month  period  which  began  on 
January  1, 1988  and  extends  throu^ 
December  31, 1988.  in  excess  of  the  following 
levels  of  restraint: 


Category 

^2••fpp.  restraint  limit ' 

218-220,  224-227.  313- 
317  and  326,  as  a 
group. 

Sublevels  in  ttie  group: 
218 

65.000,000  squwe  yards. 

16,250.000  squwe  yards. 
16.250,000  square  yards. 
16,250.000  square  yards. 
16.250,000  squwe  yards. 
16.250.000  square  yards. 
16.250.000  square  yards. 
26.000,000  square  yards. 
16,250.000  square  yards. 
16.250,000  square  yards. 
16,250,000  square  yards. 
3.000.000  square  yards. 

11.688.000  pounds  of 
whictt  not  more  tttan 
1,638,320  pounds 
shaH  be  in  Category 
301. 

504  668  dozert 

219 

220 

224 — 

225 

226 

227 

313 

314 

315 

317 

326 

Individual  Limits  not  in  a 
Group: 
300/301 „ 

393 

'The  limits  have  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31. 1987. 

The  foregoing  restraint  Umits  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Arab  Republic  of  Egypt 

Imports  charged  to  the  category  limits  for 
the  periods  January  1, 1987  through  December 
31. 1987  and  September  1. 1967  through 
December  31, 1987  ahall  be  charged  against 
those  levels  of  restraint  to  the  extent  of  any 
unfilled  t>alances.  In  the  event  the  limits 
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established  for  those  periods  have  been 
exhausted  by  previous  entries,  such  goods 
shall  be  subject  to  the  levels  set  forth  in  this 
directive. 

The  following  amounts  should  be  charged 
to  the  limits  established  in  this  directive.  The 
charges  are  for  goods  imported  during  the 
period  January  1-31. 1988.  Additional  charges 
will  be  supplied  as  data  become  evailabie. 


Category 

Amount  to  be  charged 

300 „„    .    „.. 

33B 

230,773  pounds. 
24  780dann 

In  canying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foraign  affairs 
exception  to  the  rulemaking  provisions  of  S 
U.S.C.  553(a)(1). 

Sincerely, 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  88-11246  Filed  S-18-8B:  8:45  am] 

BIUJNQ  OOOC  SSIO-OfMI 


COMMOOITY  FUTURES  TRAOINQ 
COMMISSION 

CMcaoo  Board  of  Trade  Prepoaed 
Futurea  Contract;  Japaneee  Stock 
Index 

AQCNCV:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  contract. 

summary:  The  Chicago  Board  of  Trade 
("CBOT')  has  applied  for  designation  as 
a  futures  contract  maricet  in  CBOT 
Japanese  Stock  Index  futures.  The 
Director  of  the  Division  of  Economic 
Analysis  ("Division")  of  the  Commodity 
Futures  Trading  Commission 
("Commission"),  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96.  has  determined  that 
publication  of  the  proposal  is  in  the 
public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

date:  Comments  must  be  received  on  or 
before  July  18. 1988. 
ADDRESS:  Interested  persons  should 
submit  their  views  and  conunents  to 
Jean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission.  2033  K 
Sb^et.  NW..  Washington.  DC  20581. 


Reference  should  be  made  to  the  CBOT 
Japanese  Stock  Index  futures  contract 
FOR  FURTHER  INFORMATION  CONTACT 

Naomi  Jaffe.  Division  of  Economic 
Analysis.  Commodity  Futures  Trading 
Commission.  2033  K  Sbeet.  NW.. 
Washington,  DC  20581,  (202)  254-7227. 
SUPPLEMENTARY  INFORMATION:  Copies 
of  the  terms  and  conditions  of  the 
proposed  futures  contract  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  2033  K  Street. 
NW..  Washington,  DC  20581.  Copies  of 
the  terms  and  conditions  can  be 
obtained  through  the  Office  of  the  . 
Secretariat  by  mail  at  the  above  address 
or  by  phone  at  (202)  254-6314. 

Other  materials  submitted  by  the 
CBOT  in  support  of  the  appMcation  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  Part  145  (1987)). 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Request  for  copies 
of  such  materials  should  be  made  to  the 
FOI,  Privacy  and  Sunshine  Acts 
CompUance  Staff  of  the  Offlce  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  vipws  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
futures  contract,  or  with  respect  to  other 
materials  submitted  by  die  CBOT  in 
support  of  the  application,  should  send 
such  comments  to  Jean  A.  Webb. 
Secretary,  Conmiodity  Futures  Trading 
Commission,  2033  K  Sti-eet,  NW.. 
Washington.  DC  20581.  by  die  specified 
date. 

Issued  in  Washington.  DC.  on  May  IB.  1988. 
Paula  A.  Tosini. 

Director,  Division  of  Economic  Analysis. 
(FR  Doc.  88-11270  Filed  S-18-88: 8:45  am] 

aiUJNO  CODE  6S«1-«1-M 


Chicago  Mercantile  Exchange 
Prop««ed  Futures  Contract;  Morgan 
Stanley  Capital  International  United 
Kingdom  Stock  Index 

aqency:  Commodity  Futures  Trading 

Commission. 

action:  Notice  of  availability  of  die 

terms  and  conditions  of  proposed 

commodity  futures  contract. 

summary:  The  Chicago  Mercantile 
Exchange  ("CME")  has  applied  for 
designation  as  a  contract  market  in 
futures  on  the  Morgan  Stanley  Capital 
International  United  Kingdom  Stock 


Index.  The  Director  of  the  Division  of 

Economic  Analysis  of  the  Commodity 
Futures  Trading  Commission 
("Commission"),  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  1240.96.  has  determined  that 
publication  of  the  proposal  for  comment 
is  in  the  public  interest  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act 

DATE:  Comments  must  be  received  on  or 
before  July  18, 1988. 

ADDRESS:  Interested  persons  shoidd 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Sti«et  NW.,  Washington.  DC  20581. 
Reference  should  be  made  to  the  CME 
Morgan  Stanley  United  Kingdom  Stock 
Index  futures  contract 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Jaffe,  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW.. 
Washington,  DC  20581.  (202)  254-7227. 

SUPPLEMENTARY  INFORMATION:  Copies 

of  the  terms  and  conditions  of  the 
proposed  futures  contract  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat  Commodity  Futures 
Trading  Commission.  2033  K  Street 
NW..  Washington.  DC  20581.  Copies  of 
the  terms  and  condition  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  254-6314. 

Other  materials  submitted  by  the 
CME  in  support  of  the  application  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
diereunder  (17  CFR  Part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOI,  Privacy  and  Sunshine  Acts 
CompUance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
terms  and  condition  of  the  proposed 
futures  contract  or  with  respect  to  other 
materials  submitted' by  the  CME  in 
support  of  the  application,  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  DC  20581.  by  the  specified 
date. 
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Issued  in  Washington.  DC,  on  May  16, 19e& 
PaiibA.Toaiiii. 

Director.  Division  of  Economic  Analysis. 
[FR  Doc.  88-11271  Filed  5-18-88;  8:45  amj 
StUMQ  COM  (Ml^l-ll  I 

DEPARTyENT  OF  DEFENSE  j 

Department  of  ttw  Air  Force  | 

USAF  Scientific  Advisory  Board; 
Meeting 


May  12. 1988. 

The  USAF  Scientific  Advisory  Board 
AD  Hoc  Committee  on  Aircraft  | 

Infrastructure — Subsystem  and 
Component  Reliability  Improvement 
Research  and  Development  Needs 
meeting  originally  scheduled  on  24-25 
May  1968,  will  now  take  place  on  21-22 
]une  1988  from  8:00  a.m.  to  5KX)  p.m.,  at 
the  Office  of  the  USAF  Scientific 
Advisory  Board,  Room  5D982,  the 
Pentagon.  Washington.  DC.  20330-M30. 

The  purpose  of  Uiis  meeting  is  to 
review  the  task  statement,  focus  on  the 
task,  decide  on  a  study  approach,  agree 
on  the  required  milestones,  and  obtain 
required  reliability  and  maintainability 
informational  briefings  on  the 
representative  system  to  be  studied. 
This  meeting  wiU  involve  discussions  of 
classified  defense  matters  listed  in 
section  552b(c)  of  Title  5,  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  public. 

For  fiirther  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-4648.  i 

Patsy ).  Coaner. 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc  88-11221  Filed  5-18-88:  &-45  am] 
MUJNO  cooc  stio-ei-M 


USAF  Scientific  Advisory  Board; 
MeetinQ 

May  12. 1988. 

The  USAF  Scientific  Advisory  Board 
AD  Hoc  Committee  on  Requirements  for 
Hypersonic  Test  Facilities  will  meet  on 
1&-17  June  1988,  from  8.-00  a.m.  to  5:00 
p.m.,  at  the  Office  of  the  Air  Force 
Scientific  Advisory  Board,  the  Pentagon. 
Room  50982.  Washington,  DC. 

The  purpose  of  this  meeting  is  to 
prepare  a  status  briefing  for  SAF/AQ 
and  NASA  on  the  progress  of  the  study. 
This  meeting  will  involve  discussions  of 
classified  defense  matters  listed  in 
section  552b{c)  of  Title  5.  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  publia 


For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-4648. 
Palsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  88-11222  Hied  5-18-88: 8:45  am] 

BIUJNQ  CODE  1SW-01-II 


Department  of  ttw  Anny 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463],  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Date  of  Meeting:  9  June  1988. 

Time  of  Meeting:  0800-1500  hours. 

Place:  Southwest  Research  Institute,  San 
Antonio,  Texas. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Sul^roup  on  U.S.  Army  Belvoir  Research, 
Development  and  Engineering  Center 
effectiveness  review  will  visit  the  Southwest 
Research  Institute  to  disctiss  the  relationship 
of  the  Institute  to  the  Belvoir  RD&E  Center. 
The  subgroup  will  be  gathering  information 
relative  to  the  effectiveness  of  the  Center- 
Institute  relationship  in  the  area  of  fuel  and 
hibrication.  This  meeting  will  be  closed  to  the 
public  in  accordance  with  section  S52b(c)  of 
Title  5,  U.S.a,  specifically  subparagraph  (1) 
thereof,  and  Title  5,  U.S.C,  Appendix  2, 
subsection  lD(d).  The  classified  and 
unclassified  matters  and  proprietary 
information  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  Contact 
the  Army  Science  Board  Administrative 
Officer.  Sally  Warner,  for  further  information 
at  (202)  605-3039  or  685-7046. 
SaOy  A  Warner. 

Administrative  Officer.  Army  Science  Board, 
{FR  Doc  88-11223  Filed  S-18-88;  8:46  am] 
SaXMO  cow  S71«-M-M 


Army  Science  Board;  Cloeed  Meeting 

In  accordance  with  section  10(a)(2]  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463],  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Date  of  Meeting:  10  June  1968. 

Time  of  Meeting:  0830-1530  hours. 

Place:  1800  Diagonal  Road.  Alexandria, 
VA 

Agenda:  The  Army  Science  Board  Steering 
Group  will  meet  to  discuss  the  status  of 
current  studies  and  peer  reviews, 
prioritization  of  HQ  TRADOCs  proposed 
topics  and  potential  new  studies.  This 
meeting  will  t>e  closed  to  the  pubUc  in 
accordance  with  section  552b(c)  of  Title  5, 
U.S.C,  specifically  subparagraph  (1)  thereof, 
and  Title  5,  U.S.C  Appendix  2,  subsection 
10(d].  The  classified  and  unclassified  matters 
and  proprietary  information  to  be  discussed 


are  so  inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the  meeting. 
Contact  the  Army  Science  Board 
Administrative  Officer.  Sally  Warner,  for 
further  information  at  (202)  695-3039  or  695- 
7046. 

Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board 

[FR  Doc.  88-11224  Filed  5-18-68: 8:45  am] 

BNJJNQ  COOC  ST1»4S-« 


Military  Carrier  Qualification  Program; 
Freight  Carrier  Qualification  Program 

AQCNCY:  Military  Traffic  Management 
Command  (MTMC).  Department  of  the 
Army,  DOD. 

action:  Proposed  pn>gram  for  qualifying 
DOD  freight  motor  carriers. 

summary:  MTMC  requests  public 
comment  on  its  proposed  Fi^eight  Carrier 
Qualification  Program.  Subject  to 
certain  exceptions,  the  program  will 
apply  to  all  freight  motor  carriers 
intending  to  participate  in  transportation 
of  all  freight  administered  by  MTMC's 
Directorate  of  Inland  Traffic  (except 
used  household  goods,  hazardous,  or 
secret  materials,  and  sensitive  weapons 
and  munitions).  The  program  will 
commence  at  a  date  announced  in  the 
final  publication  of  the  program  in  the 
Federal  Register.  Carriers  without  rates 
on  fiile  as  of  the  effective  date  will  have 
to  qualify  prior  to  MTMCs  acceptance 
of  their  service  offers.  Carriers  with 
rates  on  file  as  of  the  effective  date  wiU 
be  required  to  submit  qualification  data 
when  requested  by  M^C.  All  carriers 
will  be  required  to  meet  these 
qualification  standards  on  or  before  1 
July  1990. 

Carriers  interested  in  qualifying  or 
remaining  qualified  will  submit  the  data 
described  below  to  the  appropriate  area 
command  (Bayonne.  NJ  or  Oakland,  CA) 
based  on  the  carrier's  headquarters 
domicile.  The  area  command  will 
schedule  a  meeting  with  the  carrier  to 
clarify  any  qualification  elements.  The 
carrier  must  attend  and  provide  an  oral 
presentation  on  its  company.  The  carrier 
may  also  receive  guidance  on  how  to  do 
business  with  the  DOD.  The  area 
command  will  then  evaltiate  the  data  to 
determine  whether  the  carrier  has  the 
equipment,  facilities,  personnel  and 
finances  necessary  to  handle  the 
carrier's  proposed  scope  of  operations. 

If  the  carrier  is  approved  and  signs  the 
agreement,  HQMTMC  will  then  accept 
(or  in  the  case  of  existing  carriers 
continue  to  accept)  tenders,  tariffs  or 
similar  rate  submissions.  Carriers 
disapproved  will  be  notified  of  the 
problems  found  and  may  reapply  for 


approval  once  the  problems  have  been 
corrected. 

oats:  CommoBts  must  be  received  by 
lune  20. 1968. 

•DBlimL  Comments  may  be  addressed 
to:  Headquarters.  Military  Traffic 
Management  Command,  5611  Columbia 
Pike.  ATTN:  MT-4NF.  Room  607,  Falls 
Church.  VA  22041-5050. 
TOR  RMtTHCII  MTONMA-nON  CONTACR 
Ms.  Patricia  Sours  or  Ms.  Patricia 
McCormick  at  (703)  756-1565/1566. 
•UPPUMmrARV  WTOWaUTIOW.  MTMCs 
proposed  qualification  criteria  are  as 
follows: 

a.  Safety  Ratings.  (Zaniet  will  not 
have  an  "unsatisfactory"  safety  rating 
with  the  Federal  Hif^way 
Administration.  Department  of 
Transportation,  and  if  it  is  an  hitrastate 
motor  carrier,  with  the  appropriate  state 
agency.  Carriers  with  "conditional"  or 
"insufficient  information"  ratings  may 
be  used  to  transport  DOD  general 
commodities  provided  that  such  carriers 
certify  in  writing  that  they  are  now  in 
£ull  compliance  with  Department  of 
Transportation  safefy  requirements. 

b.  Operating  Authorities.  Carriers  will 
liubmit  copies  of  all  certificates 
authorizing  operations  as  a  common 
carrier  (interstate  and  intrastate)  needed 
to  transport  DOD  traffic. 

a  Insurance— Public  Liability  and 
Cargo.  (1)  Public  Liability.  Motor 
carriers  will  submit  proof  of  their  public 
liabilify  insurance  to  MTMC  on  either  a 
DOT  Form  MCS  90  (»  an  ICC  Form 
BMC-01/91X  and  a  certificate  of 
insurance  form  issued  by  the  insurance 
company.  The  certificate  holder  block  of 
the  form  will  identify  HQMTMC.  5611 
Columbia  Pike.  Falls  Church.  Vii<ginia 
22041.  ATTN:  MT-INFF.  to  be  notified 
30  days  in  advance  of  any  change  or 
cancellation,  llie  public  Uabilify 
requirements  are  specified  by  49  CFR 
387.9  and  are  summarized  as  follows 
based  on  the  commodities  transported: 

Property  (nonhazardous) $750,000 

Oil;  hazardous  westes,  materials,  and 

substances  not  in  bulk 1,000,000 

(2J  Cargo.  Motor  carriers  will  be 
required  to  have  their  insurance 
company  provide  proof  of  cargo 
insurance  to  MTMC  on  a  certfficate  of 
insurance  form.  The  certificate  holder 
block  of  the  form  will  identify 
HQMTMC.  5611  Columbia  Pike.  Falls 
Church.  Virginia  22041.  ATTN:  MT- 
INFF,  to  be  notified  30  days  in  advance 
of  any  change  or  cancellation.  DOD's 
minimum  cargo  insurance  requirements 
are  $15a000  for  loss  and  damage  of 
Government  freight  and/or  $20,000  per 
vehicle  transported  (e.g,.  automobile 
fransporters  or  vehicles  in  haulaway 


service)  in  the  fonn  of  certificate(s)  of 
insurance. 

d  Firumcial  Records.  Motor  carriers 
will  provide  copies  of  their  balance 
sheet  and  income  statements  for  the  last 
3  years.  Motor  carriers  m  existence  less 
than  3  years  but  more  than  12  months 
must  provide  copies  of  all  balance 
sheets  and  income  statements  from  the 
date  business  was  commenced 
(proforma  income  statements  and 
balance  sheets  may  be  required). 
Carriers  in  business  less  than  12  months 
must  provide  proforma  income 
statements  and  balance  sheets.  All 
carriers  must  also  state  their  extent  of 
financial  interests  in  other 
transportation  companies  at  their 
affiliation  with  any  firm  holding 
interesto  in  other  transportation 
companies, 

e.  Carriers  will  provide  the  following 
information:  (1)  A  listing  of  the 
company's  officers. 

(2)  A  listing  of  the  company's  owners 
and  the  percentage  owned  by  each. 

(3)  Company  background  and  history 
including  the  year  die  company  was 
formed. 

(4)  A  list  by  type  and  quantify  of 
equipment  owned  and  leased. 

(5)  The  number  of  company  drivers 
employed  and  number  of  drivers  under 
lease. 

(6)  Copies  of  interline  agreements, 
long-term  and  short-t^m  lease 
agreements,  and  equipment  leases. 

(7)  A  list  of  terminal  locations 
including  the  street  address  and 
telephone  numbers. 

(8)  Three  reference  letters  from  the 
shippers  they  served  during  the  previous 
12  months. 

(9)  Proposed  services  by  type  of 
service,  traffic  lane,  or  geographical 
area. 

(10)  Copies  of  driver  hiring,  screening, 
and  training  procedures. 

(11)  Small  business,  disadvantaged 
business,  and  women-owned  business 
certification  statements  (if  applicable). 

/  Carriers  meeting  the  above 
qualification  requirements  will  be 
required  to  sign  the  following 
agreement- 

Basic  Agreement  Between  the  Military 
lYafflc  Management  Conunand  and 
Motor  Conunon  Carriers  for  Approval 
To  Transport  General  Commodities  for 
the  Department  of  Defense 

1.  The  imdersigned,  who  is  duly 
authorized  and  empowered  to  act  on 

behalf  of ,        hereinafter 

called  the  carrier,  as  a  prerequisite  for 
approval  to  transport  general 
commodities  for  the  account  of  the 
Department  of  Defense  (DOD)  and  the 
Military  Traffic  Management  Command 


(MTMC).  hereinafter  called  the 
Government  agrees  to  comply  with  all 
requiremente  and  conditions  as  set  forth 
in  this  Agreement  This  Agreement 
governs  the  transportation  of  all  DOD 
freight  administered  by  the  Directorate 
of  Inland  Traffic  MTMC  (except  used 
household  goods,  hazardous  or  secret 
materials,  and  sensitive  weapons  and 
munitions).  Noncompliance  by  the 
carrier  with  any  provision  of  this 
Agreement  may  result  in  termination  by 
KfTMC  of  approval  to  participate  in  this 
traffic  If  the  carrier's  approval  is 
revoked,  the  carrier  may  be  prohibited 
bom  participation  in  any  DOD  freight 
traffic  transportation  for  up  to  1  year. 

2.  Approval  and  Revocation. 

a.  Carrier  tmderstands  that  its  initial 
approval  and  retention  of  approval  are 
contingent  on  establishing  and 
maintaining,  to  MTMCs  satisfaction, 
sufficient  resources  to  support  its 
proposed  scope  of  operations  and 
services.  Sufficient  resources  include  the 
equipment  personnel,  facilities,  and 
finances  to  handle  the  traffic  anticipated 
by  DOD/MTMC  under  the  carrier's 
proposed  scope  of  operations  in 
accordance  with  the  service 
requirements  of  the  shipper. 

b.  The  carrier  understands  that 
MTMC  may  revoke  approval  at  any  time 
upon  discovery  of  grounds  for 
ineligibilify  or  disqualification.  The 
carrier  further  understands  that  it  is  not 
authorized  to  submit  tenders  for 
shipments  requiring  a  Transportation 
Protective  Service  until  it  has  served 
DOD  in  an  approved  status  for  12 
continuous  months. 

c  In  addition  to  the  initial  evaluation, 
the  carrier  agrees  that  it  will  cooperate 
with  MTMC  followup  evaluations  at  any 
time  subsequent  to  signing  this 
agreement  to  confirm  continued 
eligibilify. 

3.  Lawful  Performance.  Transportation 
for  the  DOD  will  be  performed  in 
accordance  with  all  applicable  Federal. 
State,  municipal,  and  other  local  laws 
and  regulations  (no  fines,  charges,  or 
assessments  for  overloaded  vehicles  or 
other  violations  of  applicable  laws  and 
regulations  will  be  passed  to  or  be  paid 
by  any  agency  of  the  Federal 
Government). 

4.  Operating  Authority.  Carrier  will 
maintain  valid  motor  common  carrier 
operating  certificates  for  its  scope  of 
operations.  Any  carrier  foimd  to  be,  in 
fact  involved  in  the  brokerage  of  DOD 
freight  traffic  will  have  its  approval 
revoked. 

5.  Insurance. 

a.  Minimum  public  liabilify  insivance 
requiremente  are  prescribed  in  Tide  49 
of  the  Code  of  Federal  Regulations, 
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Section  3VA  Coriets  wiH  ensure  Aiat 
their  iminoce  oonpaiqrfs)  tte  «ritk 
tgTMC  and  Hw  fertsntata  rrniMwrni 
Comnianao  proef  of  pebbc  If  aMMy 
insiKaBce.  in  the  fooa  of  a  BMC  91  or 
Ol-X.  MCS  Ml  in  acawdance  with 
Sections  29  aad  30  of  the  Motor  Carrier 
Act  of  1900. 

b.  The  canrier  wiU  aim  file  widi  | 
MTMC  proof  of  tlSOiOOO  per  toddete 
minimim  cargo  iBsarance  for  loss  and 
damaffe  of  GcnrenaKnt  frei^iL  U 
^ansportinf  antonulM^  or  vdndes  in 
haulaway  service  using  urtoonbile 
transporters  orlrailenk  the  canier  wiH 
file  proef  of  nuiauai  cargo  insaranoe  of 
$20UOOO  per  vehicle. 

c.  The  insurance,  ooried  in  the  name 
of  the  carrier,  will  be  in  force  at  all  tines 
while  this  Agreement  is  in  effect  or  until 
such  time  as  the  carrier  cancels  all 
tenders  of  service  or  similar  rate 
schedules  with  DOD/MTMC  The 
carrier  will  ensues  that  the  policies 
inchirie  a  provision  requiring  the  insurer 
to  notify  HQMTMC  30  days  prior  to  any 
change  or  cancellation  of  the  policies. 
Roof  of  insurance  must  also  be  on  file 
with  HQMTMC  prior  to  any 
performance  of  service  by  the  carrier. 
Changes,  renewals  and  mnrollatirta 
notices  must  also  be  sent  to  HQMTMC 
at  the  address  in  para^aph  IB.  ThU 
requrrement  applies  to  both  intentate 
and  intrastate  carriers.  Carrier's 
insurance  poQcy(s)  mast  cover  all 
equipment  used  to  tran^iort  DOD 
freij^ 

&  Safety. 

a.  Carrier  will  not  have  an  I 

"unsatisfactory"  safety  rating  with  ihe 
Federal  Highway  Administration, 
Department  of  Transportation,  and,  if  it 
is  an  intrastate  motor  carrier,  with  the 
appropriate  state  agency.  The  carrier 
further  agrees  to  aHow  unannoanced 
safety  inspections  of  its  facflities. 
terminals,  equipment,  employees, 
operations,  and  procedures  by  DOD 
civilian,  mifitary,  or  contract  employees. 
Hiese  mspections  may  inchide  in  transit 
surveSance  of  vehicles  and  drivers. 
Carrier  will  proride  evidence  of  aa  i 
active  driver  safety  training  and      ' 
evahiation  progiam  Hiat  fnlfffis  die 
reqairewents  set  forth  at  49CFR  390- 
396.  Inspection  of  carrier  eqoipmeai 
driver's  records,  route  plans,  and 
inspection  reports  will  be  allowed  I 
during  pickup  and  delivery  of  shipraetits 
and  in  coordinatioo  with  poKce  or  qdwr 
authorities  while  in  transit.  Upon   j 
request  the  carrier  agrees  to  furnin 
sufficient  information  to  pemat  MTMC 
to  verify  or  inspect  carrier  and  driver 
records. 

bt  The  carrier  will  have,  in  place,  a 
<»mpany-wide  safety  oianagement 
program.  Carrier  safety  programs  MiB 


comply  with  applicable  Federal,  State 
and  local  statutes  or  requirements. 
Safety  programs  at  the  company  wide  or 
termiml  level  nay  be  subject  to 
evaluation  oy  a  uOD  representative. 

c.  The  carrier  wiH  no^r  the  consignor 
and  conrig^ue  named  on  the 
Government  bW  of  hwling  (CSL)  or 
Conmerciai  biS  of  laifing  (CBL)  of  cargo 
loss,  damage,  or  nrasaal  driay. 
Infonnation  reported  will  indude  origin/ 
destinatJOD.  G9L/CEL  number,  riniqiing 
paper  iidbmation,  and  time,  place  of 
occurrence,  and  other  pertinent  aocident 
details.  VHien  requested,  carrier  wiB 
fumirii  to  MiMC  a  copy  of  accident 
reports  submitted  to  Department  of 
Transportation  on  Form  MCS  50-T 
(Property). 

7.  Drivsr  Requtremenls.  Drivers  used 
by  carriers  to  transport  DOD  ficiglit 
nast  possess  a  vaKd  driver's  Koense 
issued  by  his  or  her  stste  of  donricfle. 
Drivers  must  have,  at  a  minimum,  1 
year's  experience  driving  equipment 
similw  to  that  used  to  transport  ENDD 
freight  or  have  ptKliiated  firom  an 
acoedited  motor  carrier  driving  school. 

8.  Equipment  The  carrier  is  prohibited 
from  asiag  trip-leased  equipment  or 
drivers,  except  upon  prior  approval  fiora 
HQMTMC.  Leases  of  lees  than  30  days 
ass  ooasidered  trip  teases. 

9.  Shipment  The  carrier  agrees  to 
provide  tke  status  of  any  shipment 
within  24  hoors  after  an  inqidry  is  soade 
at  no  additional  oost  to  the  Govwiwient 
Further,  the  carrier  wiH  not  dividge  any 
information  to  onaothorized  persons 
concerning  the  natiue  and  movesaent  of 
any  DOD  riiipment. 

10.  Docamentation. 

a.  Carrier  agrees  to  accept  CBi»  and 
CBLs  aa  which  freight  charges  wffl  be 
paid  by  the  Govemnent  and  will  be 
boimd  by  all  terms  and  conditions 
stated  oa  SF 1103  regsidless  of  the  type 
of  bill  of  lading  tendered. 

h.  The  caiTier  wiH  comply  with  the 
docnmentaliuB  prelodge  procedures  in 
e&ct  ^  Miilaty  Ooeaa  Terminals  nidieH 
cargo  is  consiyied  for  fnrdier  movement 
overseos.  (Pretodgiag  is  die  submission 
of  advance  shiiment  docanents  wMch 
identifies  the  shipment  to  the  NifiHtiury 
Ocean  Tenmnal  prior  to  delivery  of  die 
cargo  at  the  terminaLj  Instructions  will 
be  provided  by  the  consignor  to  furnish 
certain  data  at  least  24  hours  in  advance 
of  cargo  delivery  to  the  terminaL 

11.  Loss  or  Damage.  The  carrier  will 
be  liable  for  loss  or  damage  to  cargo  in 
accordance  widi  die  provisions  of  Title 
49,  United  States  Code,  Section  11707 
(the  Carmack  Amendment  to  the 
Interstate  Commeece  Act).  Carrier 
agrees  to  prompdy  settle  uncontested 
clmras  for  less  or  damage. 

12.  Standard  Tender  of  Service. 


a.  The  carrier  will  omiply  with  the 
preparation  and  filing  instructions  and 
appHcMie  freight  traffic  ndes 
pubUcations  issued  by  MTMC.  Carrier 
Bwktstands  that  tandsrs  not  in 
complianoe  with  Ihaae  instmctiaBs  wiU 
botaisctedbyMIMC 

b.  Cairiar  will  provide  MTMC  widi  a 
street  address  when  the  oempany  office 
is  located  in  lim  of  a  peat  office  box 
numbet.  Carrier  wiU  provide  die  address 
prior  to  or  in  ooo^aBction  adtk 
submission  of  any  tendeis  or  other  rate 
schedules.  The  carrier  wiU  also  advise 
MTMC  of  any  change  in  address  prior  to 
the  effective  date  of  the  change.  Failure 
to  do  so  is  9Xiunds  to  ifiscontinue  (he 
use  of  the  carrier. 

c.  Carrier  understands  thai  tenders 
inadvertendy  accepted  and  distributed 
for  use  and  not  in  caapliance  with  this 
agreeaoeni,  the  provisions  contained  in 
the  Standard  Tender  of  Pteight  Services 
(MT  Form  364-R).  or  die  ^plicable 
MTMC  fteight  Traffic  Rules  PublicaUon. 
and  supplements  tfaeiaot  wUl  be  subject 
to  immeffiate  removaL  The  issuing 
carrier  wiH  be  advised  when  tenders  are 
removed  under  these  circumstances.  The 
carrier  may  also  be  placed  in  a  nonuse 
status  pending  correcUon  of  the  tenders. 

13.  Rates.  Carrier  agrees  to  transport 
Government  shipments  at  its  lowest 
applicable  rate  whether  or  not  the  rate 
tender  is  referenced  oa  dae  GBIVCBL 

14.  Cmrier  Performance.  Canier's 
equipascnl.  perfonnanee.  and  standards 
of  service  vritl  conform  with  its 
obligations  under  Federal  State,  and 
local  law  and  regulation  as  well  as  with 
the  gwidelines  fmad  in  the  Defense 
Traffic  Management  Regulation  and  this 
AgieemcnL  ne  carrier  fully 
understands  ite  obUgatian  to  remain 
current  in  its  knowledge  of  service 
standards.  Tlie  carrier  accepts  the 
Government's  ri^t  to  revoke  approval, 
declare  ineligible,  nonuse.  or  disqualify 
the  carrier  for  unsatisfactory  service 
subsequent  to  approval  or  for  any  other 
operating  d^ciency. 

15.  General  Provisions.  The  carrier 
agrees  to  have  a  valid  Standard  Carrier 
Alpha  Code  (SCAQ  and  use  it  on  all 
DOD  bilUng  documents.  If  different 
operating  divisions  of  s  carrier  desire  to 
file  tenders  with  the  DOD.  the  carrier 
agrees  to  raaintein  s  separate  agreement 
and  SCAC  widi  MTMC  for  each 
division. 

18.  Terms  of  the  A^eement. 

a.  The  terras  of  this  Agreement  will  be 
appKcaMe  to  eadi  shipment. 

b.  This  Agreement  shall  be  effective 
from  the  date  of  acknowledgment  by 
MTMC  antd  terminated  upon  receipt  of 
written  notice  by  either  party. 


c.  Nothing  in  this  Agreement  will  be 
construed  as  a  guarantee  by  the 
Government  of  any  particular  volume  of 
traffic 

d.  The  carrier  wdl  prompdy  notify 
MTMC  of  any  changes  in  ownership, 
executive  officers,  and/or  board 
members. 

,  17.  Additional  Specialized 
Requirements.  The  terms  of  this 
A^eement  will  not  prevent  different  or 
additional  requirements  with  respect  to 
negotiated  a^eements  or  added 
requirements  for  any  other  types  of 
service  and/or  commodities. 

18.  Inquiries.  Inquiries  may  be  referred 
to:  Commander,  Military  Traffic 
Management  Command.  Attentiiyi:  MT- 
INFF.  5611  Columbia  Pike.  Falls  Church, 
VA  22041-5050. 

19.  Carrier  Acknowled^nent  and 
Acceptance.  The  certifying  carrier 
official  will  ensure  all  cOn^any  officials 
and  employees  are  familiar  with  the 
requirements  of  this  Agreement  and  arc 
in  full  compliance  with  the  applicable 
provisions  contained  herein. 

Any  information  found  to  be  falsely 
represented  in  the  Motor  Carrier 
Qualification  Form,  the  attachments,  or 
during  the  qualification  procedures  shall 
be  grounds  for  automatic  cancellation  of 
this  agreement  and  immediate  nonuse  of 
the  carrier,  the  affiliated  companies, 
divisions  and  entities. 

I,  (typed  name  and  title  of  carrier  official), 
understand  the  requirements  of  this 
agreement  and  on  behalf  of  (typed  name  of 
carrier),  agree  to  comply  with  the  terms  and 
conditions  contained  herein. 

Name  of  carrier 

Carrier  address    


Signature  of  carrier  official 


Oats 

Telephone  number  (        ) 

24  Hr  emergency  number  (        ) 
SCAC- 


Interstate  operating  authority  certificate 
number — MC 


Intrastate  operating 
authority  certificate 
number(8)  (Include 
issuing  State  e.g. 
PA— #12345). 


Military  Traffic  Management  Command 
Acknowledgment/Acceptance 

Signature  '■ 

Tide   

Date   '■ 


(initial  Date) 

foha  O.  Roach  0. 

Army  Liaison  Officer  with  the  Federal 
Register. 

(FR  Doc.  88-11188  Filed  5-18-88;  8:4Sam] 
saxsn  CODE  iris  ss  ii 


DEPARTMENT  OF  ENERGY 

Morgantown  Energy  Te^mology 
Centar;  Financial  Assistance  Grant 


AOENCV:  U.S.  Department  of  Energy 
(DOE),  Morgantown  Energy  Technology 
Ceter. 

actkm:  Notice  of  Restricted  Eligibility 
for  Grant  Award. 

StJMIMflv:  The  DOE.  Morgantown 
Energy  Technology  Center,  in 
accordance  with  10  CFR  600.7(b),  gives 
notice  of  its  plans  to  award  a  12-month 
grant  to  the  National  Academy  of 
Sciences.  National  Research  Council. 
Polar  Research  Board.  Washiogton.  DC. 
in  the  amount  of  $20,000. 

The  DOE  has  determined  that 
restriction  to  the  national  Academy  of 
Sciences  is  appropriate  based  on  the 
following  information: 

The  National  Research  Council  was 
established  by  the  National  Academy  of 
Sciences  in  1916  to  associate  the  broad 
community  of  science  and  technology 
with  the  Academy's  purposes  of 
furthering  knowledge  aiul  of  advising 
the  Federal  Government  in  matters 
pertaining  to  science,  engineering  and 
medicine.  The  National  Research 
Council's  Polar  Research  Board,  founded 
in  1958,  serves  the  national  interest  by 
monitoring  the  status  and  needs  of  polar 
sciences  and  assisting  U.S.  Government 
agencies  in  the  development  and 
maintenance  of  strong  programs  of  polar 
research  that  are  responsive  to  scientific 
opportunities  and  natiooal  interests  in 
the  Arctic  and  Antarctic. 

The  DOE  is  keenly  interested  in 
enhancing  the  supply  of  domestic  fossil 
fuels  by  encouraging  scientific  and 
technological  advances  at  all  stages  of 
research  in  resource  development  and 
technology  transfer.  This  is  especially 
true  of  the  enormous  supplies  of  oil  and 
natural  gas  on  the  Alaskan  North  Slope 
and  the  potential  supplies  in  the 
Alaskan  Beaufort.  Qiukchi,  and  Bering 
Seas.  These  areas  represent  nearly  60 
percent  of  the  U.S.  offshore 
undiscoveced  (dl  and  40  pecent  of  the 
undiscovered  offshore  gas.  As  such,  the 
DOE  is  interested  in  ascertaining  what 
solid-eardi  geoscience  research  is 
needed  in  advancing  the  iuiowledge 
base  for  ectmomic  environmentally  safe 
recovery  of  die  Arctic  fossil  fuels.  The 


Polar  Research  Board,  with  its 
multidisciplinary  staff  and  resources  is 
uniquely  qualified  to  carry  out  the  work 
under  this  project  Therefore,  it  has  been 
determined  that  it  is  appropriate  to 
award  a  grant  to  die  National  Research 
Council's  Polsr  Research  Board. 
National  Academy  of  Sciences,  on  a 
restricted  eligSiiilty  basis. 

This  project  will  consist  of  the 
execution  of  tasks  related  to  the 
identification  of  the  principal  research 
questions  in  Arctic  soMd-esrth  sciencer, 
reooramendstion  of  the  priorities  to 
guide  the  direction  of  future  resesrcfa  in 
this  field;  and  an  indication  of  the 
faciUties  and  support  required  for  a 
meaningful  research  program  for  the 
remainder  of  this  century. 

TOM  nNITHeR  INFOMNATION  CONTACT: 

James  H.  Urbati,  1-07,  U3.  Department 
of  Energy,  Morgantown  Energy 
Technology  Center,  P.O.  Box  880, 
Morgantown,  West  Virginia  26507-0880, 
Telephone:  (304)  291-408%  Procurement 
Request  No.  21-88MC25103.000. 
Ronald  E.Caoe. 

Director,  Acquisition  and  Assistance 
Division,  Morgantown  Energy  Technology 
Center 

(FR  Doc.  68-11285  FUed  S-1&-88: 8:45  am] 

BIUJNG  CODE  MSO-OI-M 


Office  of  Energy  Research 

Energy  Reeeaoh  Adviaory  Board; 
OpenMeettng 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463,  86  Stat.  770),  notice  is 
hereby  given  of  the  following  meeting: 

Date  and  Time:  June  13, 1988-8:30 
a.m.-5:00  p.m.,  June  14, 1988-8:15  a.m.- 
2:30  p.m.,  June  15, 1988-8:30  a.m.-12:00 
Noon. 

Place:  Lawrence  Livermore  National 
Laboratory  (LLNL).  MFE  Computer 
Center— Building  451.  7000  East  Avenue. 
Livermore.  CA  045S0.  (415)  423-2576. 

Contact-  John  E.  Metzler,  Executive 
Director,  Eiiergy  Research  Advisory 
Board,  Department  of  Energy,  Office  of 
Energy  Research,  ER-6, 1000 
Independence  Avenue  SW,  Washington, 
DC  20585,  Telephone:  (202)  586-5444. 

Purpose  of  the  Board:  To  advise  the 
Department  of  Energy  (DOE)  on  the 
overall  research  and  development 
conducted  ia  DOE  and  to  provide  long- 
range  guidance  in  these  areas  to  the 
Department. 

Tentative  Agenda:  The  specific 
agenda  items  and  times  are  subject  to 
the  last  minute  chaiiges.  Visitors 
plaiming  to  attend  for  a  specific  topic 
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should  confirm  the  time  prior  to  and 
during  the  date  of  the  meeting. 

fune  13, 1988 

6:30  a.m.    Business  Items 

9:00  a.m.    Welcoming  Remarks 

9:10  a.m.  DOE  Welcome  and  Report  on 
the  Site  Evaluation  Task  Force  for  the 
New  Production  Reactor  (NPR) 

9:30  a.m.    Overview  of  the  NPR 
Technology  Assessment 

10:00  a.m.    NPR  Subpanel  Report 
Liquid  Metal  Reactor 

10:45  a.m.    Break 

11:00  a.m.    NW  Subpanel  Report:  Light 
Water  Reactors 

11-45  a.m.  NPR  Subpanel  Report  I 
Modular  High  Temperature,  Gas- 
Cooled  Reactors  , 

12:30  p.m.    Lunch  [ 

1:30  p.m.  NPR  Subpanel  Report:  Heavy 
Water  Reactors 

2:15  p.m.    Discussion  of  NPR 
Technology  Assessment 

3:30  p.m.    Break 

Continuation  of  Discussion 
Public  Comment  (10  minute 


3:45  p.m. 
4:50  p.m. 

rule) 
5:00  p.m. 


Adjourn 


June  14. 1988 

8:15  a.m.    Review  of  Draft  Report 

Research  and  Technology  Utilization 

(RTU) 
10:15  a.m.    Break 
10:30  a.m.    Continuation  of  Reveiw  of 

RTU  Report  '( 

11:30  a.m.    Review  of  Draft  Report 

Science  and  Engineering  Education 
12:30  p.m.    Lunch 
1:30  p.m.    Continuation  of  the  Report  on 

Science  and  Engineering  Education 
2:30  p.m.    Public  Comment  (10  minute 

rulej 
2:30  p.m.    Adjourn 

June  15.  1988 

8:30  a.m.    Approval  of  the  NPR 

Technology  Assessment  Report 
10:00  a.m.    Break 
10:15  a.m.    Approval  of  the  RTU  Report 
10:45  a.m.    Approval  of  the  Science  and 

Engineering  Education  Report 
11:30  a.m.    Discussion  of  Possible  New 

Topics  for  ERAB  Other  Business 
11:50  a.m.    Public  Comment  (10  minute 

rule) 
12:00  Noon    Adjourn 

Public  Participation:  The  meeting  is 
opne  to  the  public.  The  Chairman  of  the 
Board  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderiy  conduct  of  business. 

Written  statements  may  be  filed  with 
the  Board  either  before  of  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statments  pertaining 
to  agenda  items  should  contact  ]ohn 
Metzler  at  the  address  or  telephone 


number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda. 
Please  note:  To  facilitate  access  to  the 
meeting  room,  members  of  the  public  are 
encouraged  to  call  Ms.  Silillian 
Anderson  on  (202)  586-5444  to  let  her 
know  you  plan  to  attend.  U.S. 
citizenship  is  required.  Just  prior  to  the 
beginning  of  the  meeting  each  day  a  bus 
will  be  at  the  East  Entrance  of  the 
Laboragory  to  take  you  to  the  meeting 
site. 

Transcripts:  The  transcript  of  the 
meeting  will  be  available  for  public 
review  and  copying  at  the  Freedom  of 
Information  Public  Reading  Room,  lE- 
190,  Forrestal  Building.  1000 
Independence  Avenue  SW.  Washington. 
DC,  between  9:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  except  Federal 
Holidays. 
J.  Robert  Franklin. 

Deputy  Advisory  Committee  Management 
Officer. 

|FR  Doc  88-11286  Filed  5-18-88:  8:45  am] 

BILUNQ  COOC  t«SO  SI  II 

Office  of  Hearings  and  Appeal* 

Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 

Appeals,  DOE. 

ACTION:  Notice  of  proposed 

implementation  of  special  refund 

procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
appropriate  procedures  to  be  followed  in 
refunding  to  adversely  affected  parties 
$360,045  obtained  as  a  result  of  a 
Consent  Order  that  the  DOE  entered 
into  with  Power  Test  Petroleum 
Distributors,  Inc.  (Case  No.  KEF-0042).  a 
reseller-retailer  of  motor  gasoline 
located  in  Westbury.  New  York.  The 
money  is  being  held  in  escrow  following 
the  settlement  of  enforcement 
proceedings  brought  by  the  DOE's 
Economic  Regulatory  Administration. 
DATE  AND  AOORCSS:  Comments  must  be 
filed  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register  and 
should  be  addressed  to  the  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Washington.  DC  20585.  All 
comments  should  conspicuously  display 
a  reference  to  case  number  KEF-0042. 
FOR  FURTHER  INFORMATION  CONTACT. 

Thomas  L  Wieker.  Office  of  Hearings 
and  Appeals,  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington.  DC  20585.  (202)  586-2390. 


SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  procedural 
regulations  of  the  Department  of  Energy. 
10  CFR  205.282(b),  notice  is  hereby  given 
of  the  issuance  of  the  Proposed  Decision 
and  Order  set  out  below.  The  Proposed 
Decision  relates  to  a  December  13, 1983 
consent  order  between  the  DOE  and 
Power  Test  Petroleum  Distributors.  Inc. 
(Powertest).  That  consent  order  settled 
certain  disputes  between  the  firm  and 
the  EKDE  concerning  Powertest's 
possible  violations  of  DOE  regulations 
in  its  sales  of  motor  gasoline.  The 
consent  order  covers  the  period  August 
19. 1973  through  January  27. 1981. 

The  Proposed  Decision  sets  forth  the 
procedures  and  standards  that  the  DOE 
has  tentatively  formulated  to  distribute 
the  contents  of  an  escrow  account  in  the 
amount  of  $360,045,  funded  by  Powertest 
pursuant  to  the  consent  order.  The  DOE 
has  proposed  that  the  consent  order 
fund  be  disbursed  to  purchasers  that      ^ 
were  allegedly  overcharged  by 
Powertest  in  its  sales  of  motor  gasoline. 
Under  the  proposed  procedures, 
purchasers  of  Powertest  motor  gasoline 
may  file  claims  for  refunds  from  the 
escrow  fund.  The  amount  of  the  refund 
available  to  an  applicant  will  generally 
be  a  pro  rata  or  volumetric  share  of  the 
Powertest  consent  order  fund.  In  order 
to  obtain  a  refund,  each  claimant  will  be 
required  to  submit  a  schedule  of  its 
monthly  purchases  of  motor  gasoline 
from  Powertest  The  DOE  has  proposed 
to  adopt  a  small-claims  presumption  in 
which  reseller-retailer  claimants  whose 
claims  are  under  $5,000  are  presumed 
injured.  Those  reseller-retailer  claimants 
whose  claims  exceed  $5,000  will  be 
required  to  show  injury.  The  specific 
requirements  for  proving  injury  are  set 
forth  in  the  Proposed  Decision  and 
Order. 

Applications  for  Refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  when  the 
submission  of  claims  is  authorized.  Any 
member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures.  Such 
parties  are  requested  to  submit  two 
copies  of  their  comments.  Comments 
should  be  submitted  within  30  days  of 
publication  of  this  notice.  All  comments 
received  in  this  proceeding  will  be 
available  for  public  inspection  between 
1:00  and  5:00  p.m.,  Monday  through 
Friday,  except  federal  holidays,  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234, 1000  Independence  Avenue. 
SW.,  Washington.  DC  20585. 


Dated:  May  12,  ISSa 
George  B.  Biexnay. 

Director,  Office  of  Hearings  andA/^)eaJ8. 
May  12. 1988. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy 

Implementation  of  Special  Refund 
Procedures 

Name  of  Firm:  Power  Test  Pebt)Ieum 
Distributors.  Inc. 

Date  of  Filing:  June  20, 1996. 

Case  Number  KEF-0042. 

On  June  20. 1986.  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  (DOB)  filed  a 
petition  with  the  Office  of  Hearings  and 
Appeals  (OHA)  requesting  Ihat  flie  OHA 
formulate  and  implement  procedures  for 
distributing  fiuids  obtained  through  the 
settlement  of  enforcement  proceedings 
involving  Power  Test  Petroleum 
Distributors,  Inc.,  (Powertest).  10  CFR 
Part  205.  Subpart  V.  This  Proporod 
Dedsion  aad  Order  seU  forth  the  OHA's 
tentative  plan  for  distributing  these 
funds  to  qualified  refund  applicants. 
Because  the  procedures  set  forth  in  this 
Decision  are  in  proposed  form,  no 
refund  appUcations  should  be  filed  at 
this  time.  A  final  determination  will  be 
issued  at  a  later  date  announcing  that 
the  filing  of  Powertest  refund 
applications  is  authorized 

L  Background 

Powertest  was  a  "reseller-retailer"  of 
refined  petroleum  products  as  that  term 
was  defined  in  10  CFR  212.31  and  was 
located  in  Westbury,  New  York  during 
the  period  of  price  controls.*  Powertest 
was  therefore  subject  to  the  Mandatory 
Petroleum  Price  and  Allocation 
Regulations  set  forth  at  10  CFR  Parts  211 
and  212.  The  ERA  conducted  an 
extensive  audit  of  Powertest's 
operations  and  found  in  a  Notice  of 
Probable  Violation  (NOPV)  that  the  firm 
had  violated  applicable  DOE  pricing 
regulations  in  its  sales  of  motor  gasoline 
during  the  period  August  19. 1973 
through  January  27. 1981  (the  consent 
order  period].*  In  order  to  settle  all 
claims  and  disputes  between  Powertest 
and  the  DOE,  the  two  parties  entered 
into  a  Consent  Order  that  became  final 
on  December  13, 1983.  The  Consent 
Order  covers  Powertest's  sales  of  motor 
gasoline  during  the  consent  order 
period. 
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Uader  the  tenns  of  the  CooBent  Older, 
Powerteat  agreed  to  remU  $450,000  to  the 
DOE  to  settle  alleged  violatians  that 
occurred  during  the  consent  order 
period.  Pursuant  to  the  Consent  Order, 
disbursements  were  made  faom  a 
constmctive  fund  of  $125,000  that  was 
established  on  March  1. 1884.  from 
which  payments  were  directly  made  by 
Powertest  to  settle  claims  in  DOE- 
approved  judgments  or  settlements.' 
The  balance  of  the  settlement  amount 
$325,000.  was  paid  to  the  DOE  in 
monthly  installments  which  included 
accrued  interest  on  each  monthly 
payment.  Powertest  made  its  final 
payment  to  the  DOE  on  January  28. 1966. 
The  total  amount  remitted  by  Powertest 
available  for  distribution  equals 
$36a045  plus  accrued  interest  This 
Proposed  Decision  and  Order  concerns 
the  distribution  of  those  funds. 
Comments  are  solicited  on  these 
proposed  procedures. 

n.  Proposed  Refund  Procedures 

We  propose  that  firms  and  individuals 
that  purdiased  Powertest  motor 
gasoline  dining  the  consent  order  period 
may  file  refund  claims  in  this 
proceeding.*  Although  the  NOPV 
indicates  that  Powertest  sold  motor 
gasoline  chiefly  to  retail  stations,  we 
recognize  that  other  firms  and 
individuals  may  have  purchased 
Powertest  products.  Therefore,  based  on 
our  considerable  experience  in 
conducting  Subpart  V  refund 
proceedings,  we  believe  that  most 
potential  claimants  will  fall  into  the 
following  categories:  (1)  End-users,  i.e.. 
consumers  who  used  Powertest  motor 
gasoline;  (2)  regulated  non-petroleum 
industry  entities  that  used  Powertest 
motor  gasoline  in  their  businesses,  or 
cooperatives  that  resold  Powertest 
products;  and  (3)  resellers,  retailers  or 
refiners  that  resold  Powertest  motor 
gasoline. 

In  establishing  the  procedures  that 
will  govern  the  Powertest  Special 
Refund  Proceeding,  we  propose  to  adopt 


■  Powertest  sold  its  products  primarily  to  retail 
stations  located  in  the  New  York  City.  Long  island 
and  Mid-Hudson  area.  Powertest  is  presently 
located  in  ^4as8au  County,  New  York  and  is  an 
affiliate  of  Getty  Oil  Company. 

*  Ttie  ERA  issued  a  NOPV  to  Powertest  on 
December  3a  1960. 


*  In  compliaace  with  the  tenns  rd  the  Consent 
Order.  Powertest  made  a  DOE-approved  deduction 
of  $50,000  from  the  constructive  fund  to  Silberiine, 
Inc.  (Silberiine)  of  West  Orange,  New  (ersey  as  a 
result  of  a  luly  5, 1963  settiement  between  Powertest 
and  Silberiine.  Furthermore,  on  December  7, 1964,  in 
the  case  of  Patrick  Bella  v.  Power  Test  Corporation, 
(Bello)  Civil  Action  No.  81-1936  (E.D.  Pa.),  Powertest 
made  a  DOE-approved  payment  of  $73,179  to  the 
plaintiff.  After  these  disbursements  were  made, 
Powertest  paid  $1,821,  the  remaining  balance  of  the 
constructive  fund..plus  $8,404  in  accrued  interest  to 
the  DOE. 

*  We  propose  that  Silberiine  and  Bello  may  apply 
for  a  refund  in  this  proceeding.  However,  their 
applications  must  include  a  detailed  explanation  of 
the  facts  surrounding  any  prior  payment  received 
from  Powertest  as  a  result  of  their  settiement  with 
the  DOE. 


certain  presumptions  that  will  pennit 
daimants  to  pwticipate  in  the  refund 
process  without  inciuring  inordinate 
expense  and  that  will  enable  the  OHA 
to  consider  refund  applications  in  the 
most  efficient  manner  possible.* 
Anmrican  Pacific  International.  14  DOE 
1 85.158  (1986)  [APTl.  First,  we  propose 
to  adopt  a  presumption  that  the  alleged 
overcharges  were  dispersed  equally 
among  all  sales  of  motor  gasoline  made 
by  Powertest  during  the  consent  order 
period  and  that  refiinds  should  therefore 
be  made  on  a  volumetric  basis.  In  the 
absence  of  better  information,  a 
volumetric  refund  presumption  is  sound 
because  the  DOE  price  regulations 
generally  required  a  regulated  firm  to 
account  for  increased  costs  on  a  firm- 
wide  basis  in  determining  its  prices. 
API.  14  DOE  at  88,293.« 

Under  the  volumetric  refund  approach 
we  propose  to  adopt  a  claimant  will  be 
eligible  to  receive  a  refund  equal  to  the 
number  of  gallons  of  Powertest  motor 
gasoline  purchased  times  the  per  gallon 
refund  amount  plus  accrued  interest. 
Allocating  the  alleged  violations  on  a 
volumetric  basis  results  in  a  maximum 
refund  amount  of  $.00042  per  gallon 
(hereinafter  referred  to  as  the  volumetric 
refund  amount).^ 

We  also  propose  to  adopt  a  number  of 
injury  presiunptioDS  that  will  simplify 
and  streamline  the  refund  process. 
These  presumptions  will  excuse 
members  of  certain  a^^icant  categories 
from  proving  that  they  were  injured  by 
Po%vertest'8  alleged  overcharges.  We 
will  discuss  these  presumptions  and  the 
showing  that  each  type  of  applicant 
must  make  in  Section  11(A)  below. 


*  The  Subpart  V  regulstions  specifically  authorize 
the  uae  of  presumptions  in  special  refund 
proceedings.  10  CFR  Part  205,  Subpart  V. 

*  Nevertheless,  we  recongize  that  the  impact  of 
Powertest's  pricing  practices  on  an  individual 
purchaser  may  have  been  greater  than  the 
volumetric  amount.  We  therefore  propose  that  the 
volnmetric  presumption  will  be  rebuttable,  and  we 
will  allow  a  claimant  to  submit  evidence  detailing 
the  specific  overcharge  that  it  incuned  in  order  to 
be  eligible  for  a  larger  refund.  See,  e.g..  Standard  Oil 
Co.  (Indianaj/Army  and  Air  Farce  Exchange 
Service.  12  DOE  1  85,015  (1984). 

*  To  compute  this  figure,  we  first  estimated  that 
Powertest's  sales  of  motor  gasoline  during  the 
consent  order  period  totalled  approximately 
852.737.866  gallons.  This  figure  was  obtained  from 
sales  data  supplied  by  Powertest  and  verified  by 
data  suplied  by  the  ERA.  Dividing  this  total  volunse 
into  the  S380XMS  received  from  Powertest  yields  a 
volumetric  refund  amount  of  $.00042.  exclusive  of 
interest.  Each  successful  applicant  will  also  receive 
a  pro  rata  share  of  interest  which  win  increase  over 
time  and  will  be  computed  for  each  refund  at  the 
time  of  payment. 
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(A)  Specific  Application  Requirements 
for  Each  Category  of  Refiwd  Applicants 

(1)  Refund  Applications  of  End-Users 

We  propose  to  adopt  a  presumption 
that  end-users  or  ultimate  consumers 
whose  businesses  are  unrelated  to  the 
petroleum  industry  were  injured  by 
Powertest's  alleged  overcharges.  Unlike 
regulated  Arms  in  the  petroleum 
industry,  end-users  generally  were  not 
subject  to  price  controls  during  the 
consent  order  period.  Moreover,  they 
were  not  required  to  keep  records  that 
justiHed  selling  price  increases  by 
reference  to  cost  increases.  For  these 
reasons,  an  analysis  of  the  impact  of  the 
alleged  overcharges  on  the  Rnal  prices 
of  non-petroleum  goods  and  services 
would  be  beyond  the  scope  of  a  special 
refund  proceeding.  See.  e.g.,  Dorchester 
Gas  Corp..  14  DOE  1  85,240  at  88,450 
(1986).  Consequently,  end-users  of 
Powertest's  motor  gasoline  will  only 
have  to  document  their  purchase 
volumes  firom  Powertest  to  demonstrate 
injury. 

(2)  Refund  Applciations  of  Cooperatives 
and  Regulated  Firms  l 

We  propose  that  firms  whose  prices 
for  goods  and  services  are  regulated  by 
a  government  agency  or  by  the  terms  of 
a  cooperative  agreement  will  not  be 
rquired  to  demonstrate  injury  as  a  result 
of  alleged  overchaiges  on  Powertest 
motor  gasoline.  Although  such  firms, 
e.g.,  public  utilities  and  agricultural 
cooperatives,  generally  would  have 
passed  any  overcharges  through  to  their 
customers,  they  generally  woiHd  pass 
through  any  refunds  as  well.  Therefore, 
we  propose  to  require  that  such 
applicants  certify  that  they  will  pass  any 
refund  received  through  to  their 
customers.  We  further  propose  that  such 
aplicants  provide  us  with  a  detailed 
explanation  of  how  they  plan  to 
accomplish  this  restitution  and  how  they 
will  notify  the  appropriate  regulatory 
body  or  membership  group  of  their 
receipt  of  the  refund  money.  See  Office 
of  Special  Counsel,  9  DOE  |  82,538  at 
85,203  (1982).  We  note,  however,  that  a 
cooperative's  sales  of  Powertest  motor 
gasoline  to  non-members  will  be  treated 
in  the  same  manner  as  sales  by  other 
resellers. 

(3)  Refund  Applications  of  Resellers, 
Retailers  and  Refiners 

We  propose  to  adopt  a  presumption, 
as  we  have  in  many  previous  cases,  that 
purchasers  seeking  small  refunds  were 
injured  by  Powertest's  pricing  practices. 
See,  e.g..  Uban  Oil  Co.,  9  DOE  1  82,541  at 
85,224-25  (1982)  [Uban).  We  recognize 
that  the  cost  to  the  apphcant  of 
gathering  evidence  of  injury  to  support  a 


small  refund  claim  could  exceed  the 
expected  refund.  Consequently,  without 
simplified  procedures,  some  injured 
parties  would  be  denied  an  opportunity 
to  obtain  a  refund.  Under  the  small- 
claims  presumption,  a  claimant  seeking 
total  refunds  of  $5,000  or  less  will  not  be 
required  to  submit  any  evidence  of 
injury  beyond  establishing  the  volume  of 
Powertest  motor  gasoline  it  purchased 
during  the  consent  order  period.  See 
Texas  Oil  &  Gas  Corp..  12  DOE  f  85,069 
at  88,  210  (1984). 

We  propose  that  if  a  reseller,  retailer 
or  refiner's  claim  exceeds  $5,000,  it  will 
be  required  to  provide  a  detailed 
demonstration  of  injury.  First,  a  firm  is 
generally  required  to  provide  a  monthly 
schedule  of  its  "banks"  of  unrecouped 
increased  product  costs  for  the  motor 
gasoline  that  it  purchased  from 
Powertest  during  the  consent  order 
period.*  We  further  propose  that  a  firm 
must  show  that  market  conditions 
forced  it  to  absorb  the  alleged 
overcharges.  Such  a  showing  might  be 
made  through  a  demonstration  of 
lowered  profit  margins,  decreased 
market  share,  or  depressed  sales  volume 
during  the  period  of  purchases  from 
Powertest.  API.  14  DOE  at  88,295.  If  a 
claimant  elects  not  to  submit  a  detailed 
demonstration  of  injury,  it  may  still 
apply  for  a  small  claims  refund  of  $5,000. 
plus  accrued  interest 

(4)  Refund  Applications  for  Spot 
Purchasers 

If  a  claimant  made  only  sporadic 
piut:hases  of  significant  volumes  of 
Powertest  motor  gasoline,  we  will 
consider  that  claimant  to  be  a  spot 
purchaser.  We  propose  to  adopt  Uie 
rebuttable  presumption  that  claimants 
who  made  only  spot  purchases  from 
Powertest  were  not  injured.  Spot 
purchasers  tend  to  have  considerable 
discretion  in  where  and  when  to  make 
purchases.  Therefore,  they  generally 
would  not  have  made  spot  purchases 
from  Powertest  unless  they  were  able  to 
pass  through  the  full  amount  of  any 
price  increases  to  their  own  customers. 
See  Office  of  Enforcement.  8  DOE  | 
82,597  (1981).  Therefore,  a  firm  that 
made  only  spot  purchases  from 
Powertest  will  not  receive  a  refund 
unless  it  presents  evidence  rebutting  the 
spot  purchaser  presumption  and 


•A  "bank"  must  be  equal  to  the  amount  of  the 
refund  claimed  beginning  with  the  first  month  of  the 
period  for  which  a  refund  ii  claimed  throu^  the 
date  on  which  either  motor  gaioline  was 
decontrolled  or  the  banking  regulations  expired. 
Retailers  and  resellers  of  motor  gasoline  were  only 
required  to  maintain  ooat  banks  through  July  15. 
1979  and  April  30. 19S0,  respectively,  rather  than 
through  January  Z7. 19B1.  the  decontrol  date  of 
motor  gasoline. 


establishing  the  extent  to  which  it  was 
injured. 

(B)  General  Refund  Application 
Requirements 

In  addition  to  the  specific 
requirements  outlined  above,  all 
Applications  for  Refund  must  be  in 
writing  and  must  be  signed  by  the 
applicant.  An  application  must  refer  to 
the  Power  Test  Petroleum  Distributors. 
Inc..  Special  Refund  Proceeding  (Case 
No.  KEF-0042).  If  an  applicant  indirectly 
purchased  Powertest  motor  gasoline 
from  a  reseller,  it  must  explain  why  it 
believes  that  the  products  originated 
with  Powertest  and  must  identify  the 
reseller  from  which  the  product  was 
purchased. 

We  propose  to  establish  a  minimum 
amount  of  $15.00  for  refimd  claims.  We 
have  found  through  our  experience  in 
prior  refund  cases  that  the  cost  of 
processing  claims  in  which  refunds  of 
less  than  $15.00  are  sought  outweighs 
the  modest  benefits  of  restitution  in 
those  situations.  Uban.  9  DOE  at  85,225. 

(C)  Distribution  of  the  Remainder  of  the 
Consent  Order  Funds 

In  the  event  that  money  remains  after 
all  refund  claims  from  the  Powertest 
fund  have  been  analyzed,  the  funds  in 
that  account  will  be  disbursed  in 
,  accordance  with  the  provisions  of  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986,  H.R.  5400.  Tide 
m,  99th  Cong.  2d  Session.,  Cong.  Rec. 
H11319-21,  (Daily  E.  October  17. 1986). 

m.  Conclusion 

Applic:ation8  for  Refund  should  not  be 
filed  at  this  time.  Detailed  procedures 
for  filing  Applications  for  Refund  will  be 
provided  in  a  final  Decision  and  Order. 
Before  distributing  any  portion  of  the 
consent  order  fund,  we  intend  to 
publicize  the  distribution  process,  to 
solicit  comments  on  the  proposed  refund 
procedures,  and  to  provide  an 
opportunity  for  any  potential  claimants 
to  file  a  claim.  Comments  regarding  the 
tentative  distribution  process  set  forth  in 
this  Proposed  Order  should  be  filed  with 
the  Office  of  Hearings  and  Appeals 
within  30  days  of  publication  of  this 
Proposed  Order  in  the  Federal  Register. 
It  Is  Therefore  Ordered  That 
The  refund  amount  remitted  to  the 
Department  of  Energy  by  Power  Test 
Petroleum  Distributors,  Inc.,  pursuant  to 
the  Consent  Order  executed  on 
December  13, 1983  will  be  distributed  in 
accordance  with  the  foregoing  decision. 

[FR  Doc.  88-11210  Filed  S-18-88;  8:45  am] 
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Rieto  and  Fuel  AddMvM;  CorrMtlon  Of 
Fuel  Walvw  QranM  to  the  Texas 
Methanol  Corporation 

AQCNCV:  Environmental  Protecition 

Agency  (EPA). 

Acnow;  Notice  of  Coirection. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  correcting  a  conditional 
waiver  granted  under  section  211(f)  of 
the  Clean  Air  Act  (Act)  to  the  Texas 
Methanol  Corporation  on  February  1, 
1988.  The  conditional  grant  of  the 
waiver  stated  that  heptanols  and 
octanols  were  restricted  to  a  maximum 
of  five  percent  by  weight  of  the  higher 
molecular  weight  alcohols  (pentanols, 
hexanols,  heptanols  and  octanols).  This 
notice  corrects  that  condition,  to  more 
accurately  reflect  the  waiver 
application,  so  that  the  heptanols  and 
octanols  are  restricted  to  a  maxtmiim  of 
five  percent  by  weight  of  the  total 
cosolvent  mix. 

address:  Copies  of  documents  relevant 
to  this  waiver  application  and 
subsequent  submissions  cu*e  available 
for  inspection  in  public  docket  EN-87-06 
at  the  Central  Docket  Section  (LB-131) 
of  the  EPA.  South  Conference  Center. 
Room  4. 401 M  Street  SW..  Washii^on. 
DC  204ea  (202)  382-7548,  between  the 
hours  of  8M)  a.m.  and  3.'00  pjn.  As 
provided  in  40  CFR  Part  2,  a  reasonable 
fee  may  be  diatged  for  copying  services. 
FOR  RIRTNBI WWORMATION  OOMTACT: 
David  J.  Kortum.  Environmental 
Engineer.  Field  Operations  and  Support 
Division  (EN-397F),  US.  Environmental 
Protection  Agency.  401 M  Street  SW., 
Washington.  DC  20460  (202)  475-8841. 
SUPPLIMINTARY  iNFORMATlOil:  Section 
211(f)(1)  of  the  Act  makes  it  unlawfiil. 
effective  March  31. 1977.  for  any 
manufacturer  of  a  fuel  or  fuel  additive  to 
first  introduce  into  commerce,  or  to 
increase  the  concentration  in  use  of.  any 
fuel  or  fuel  additive  for  use  in  light  duty 
motor  vehicles  manufactured  after 
model  year  1974  which  is  not 
substantially  similar  to  any  fiiel  or  fuel 
additive  utilized  in  the  certification  of 
any  model  year  1975.  or  subsequent 
model  year,  vehicle  or  engine  under 
section  206  of  the  Act.  Section  211(f)(4) 
of  the  Act  provides  that  the 
Administrator  of  EPA  may  waive  the 
prohibitions  of  section  211(f)(1)  if  the 
Administrator  determines  that  the 
applicant  has  established  that  such  fiiel 
or  fuel  additive  will  not  cause  or 
contribute  to  a  failure  of  vehicles  to 
meet  emission  standards. 


The  Texas  Methanol  Corporation 
submitted  a  waiver  application  for  a 
gasoline-alcohol  hiel  blend,  referred  to 
as  OCTAMDC  on  August  7. 1987.  A 
Federal  Ragblar  notice  was  published 
on  September  2. 1987  (52  FR  33282), 
acknowledging  receipt  of  the  application 
and  soliciting  comments.  On  February  1. 
1988,  the  Administrator  granted  the 
waiver,  subject  to  certain  conditions.  A 
Federal  Ref^star  notice  of  this  decision 
was  published  on  February  S.  1968  (53 
FR  3636).  One  of  those  conditions  was 
that  the  heptanols  and  octanols  in  the 
cosolvent  mix  would  be  limited  to  a 
maximum  of  five  percent  by  weight  of 
the  higher  molecular  weight  alcohols 
(pentanols.  hexanols.  heptands.  and 
octanols).  Subsequent  to  publication  of 
the  decision  notice.  EPA  discovered  that 
the  appUcation  had  actually  been 
intended  to  limit  heptanols  and  octanols 
to  a  maximum  of  five  percent  by  weight 
of  the  total  cosolvent  mix.  After  a 
review  of  the  fuel  conlSguration  as 
stated  in  the  application,  the  Agency  has 
concluded  that  the  tedmical  difference 
between  the  condition  imposed  by  EPA 
and  that  intended  by  the  appUcation  is 
insubstantial.  If  2.5  percent  by  volume 
cosolvent  is  used,  the  different 
interpretations  would  result  in  less  than 
one  tenth  of  one  percent  difference  in 
allowable  amounts  of  heptanols  and 
octanols  in  the  final  fuel  Such  a  small 
difference  would  not  have  any  impact 
on  emissions. 

EPA  is,  therefore,  correcting  its 
original  decision  such  that  the  heptanols 
and  octanols  are  limited  to  a  niayinnim 
of  five  percent  by  weight  of  the  total 
cosolvent  mix  rather  tiban  five  percent 
by  weight  of  the  higher  molectdar  weight 
alcohol  fraction  (pentanols,  hexanols, 
heptanols  and  octanols). 

Thus.  Texas  Methanol's  gasoline- 
alcohol  fuel  waiver  is  now  subject  to  the 
following  conditions: 

(1)  The  final  fuel  consists  of  a 
mvdmum  of  5  percent  by  volume 
methanol,  a  minimum  of  2.5  percent  by 
volume  cosolvent  in  unleaded  gasoline. 
The  cosolvents  are  any  one  or  a  mixture 
of  ethanol  propanols.  butanols. 
pentanols,  hexanols,  heptanols  and 
octanols  within  the  following 
constraints:  the  ethanoL  propanols  and 
butanols  or  mixtures  thereof  must 
compose  a  minimum  of  60  percent  by 
weight  of  the  cosolvent  mix,  whereas  a 
maximum  limit  of  40  percent  by  weight 
of  the  cosolvent  mix  is  placed  on  the 
pentanols,  hexanols,  heptanols  and 
octanols  or  mixtiires  thereof. 
Furthermore,  the  heptanols  and  octanols 
are  limited  to  a  mnximiun  6  percent  by 
weight  of  the  cosolvent  mix; 


(2)  A  maximum  concentration  of  up  to 
3.7  percent  by  weight  oxygen  in  the  final 
fuel  is  observed; 

(3)  Petrolite's  proprietary  corrosion 
inhibitor  formulation,  TOLAD  MFA-10, 
is  blended  in  the  final  fuel  at  42.7 
milligrams/liter; 

(4)  The  final  fuel  must  meet  ASTM 
D43»-85a  Standard  Specifications  for 
Automotive  Gasoline  (a  copy  of  which  is 
in  the  docket),  with  the  qualification 
that  Test  Method  D323  for  RVP  be 
replaced  by  the  "dry"  test  method 
described  in  ASTM  D-2  Proposal  P-176, 
Proposed  Specification  for  Automotive 
Spuk  Ignition  Fuel,  Annex  A.3  or  by 
automatic  apparatus  described  in  Annex 
A.4  of  the  D-2  Proposal  176  (attached  to 
the  decision  document  as  Appendix  Bh 

(5)  The  final  fuel  must  meet  the 
maximum  temperature  for  phase 
separation  as  specified  in  ASTM  D-2 
Proposal  P-176,  Table  4  using  the  test 
method  for  water  tolerance  contained  in 
Annex  A.5  (attached  to  the  decision 
doounent  as  Appendix  C); 

(6)  The  fuel  manufacturer  must  take 
all  reasonable  precautions,  including 
identification  and  description  of  the 
product  on  shipping  manifests,  to  ensiue 
that  the  finished  fuel  is  not  used  as  a 
base  gasoline  to  which  other  oxygenated 
materials  are  added,  provided,  however, 
that  up  to  two  percent  by  volume  of 
methyl  tertiary  butyl  ether  (MTBE)  will 
be  allowed  in  the  bisse  stock  to  which 
the  alcohols  are  added  if  the  MTBE  is 
present  only  as  a  result  of  commingling 
in  transport  and  storage,  not 
purposefully  added  as  an  additional 
component  to  the  alcohol  blend; 

(7)  Specifications  for  alcohol  purity 
attached  to  the  decision  document  as 
Appendix  D  are  met 

EPA  has  determined  that  this  action 
does  not  meet  any  of  the  criteria  for 
classification  as  a  major  rule  under 
Executive  Order  12291.  Therefore,  no 
regulatory  impact  analysis  is  required. 

This  action  is  not  a  "rule"  as  defined 
in  the  Regulatory  Flexibility  Act  5 
U.S.C.  601  et  seq.,  because  EPA  has  not 
published,  and  is  not  required  to 
publish,  a  Notice  of  Proposed 
Rulemaking  under  the  Administrative 
Procedure  Act,  5  U.S.C.  553(j[>),  or  any 
other  law.  Therefore,  EPA  has  not 
prepared  a  supporting  regulatory 
flexibihty  analysis  addressing  the 
impact  of  this  action  on  small  entities. 

Authority:  Section  211, 42  U.S.C.  7545. 
Dated:  May  12, 1988. 
Lm  M.  ThooMS, 

Administrator. 

(FR  Doc.  88-11253  Filed  fr-lS-83:  8:45  am] 
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Comfiwnt 


v:  EnvhoDmental  Protectioii 
Agency  (EPA). 
action:  Notice  of  Propoaed 
AdBunistrative  Penalty  Atsenment  and 
Opportunity  to  Comment 


:  EPA  is  providing  notice  of  a 
proposed  administrative  penalty 
assessment  for  alleged  violations  of  the 
Clean  Water  Act  EPA  is  also  provMing 
Dodce  of  opftoTtnnity  to  comment  on  the 
propoaed  assessment  |  > 

Under  33  U.S.C.  1319(g),  EPA  is  1 
aatlMriaed  to  issoe  orders  assessing 
dvll  pwalfes  for  various  violations  of 
the  Act  EPA  aiay  issue  sudi  orders 
after  the  coomeacement  of  either  a 
Class  I  or  Class  n  penalty  prooee<fing. 
EPA  provides  pvbUc  notice  of  the 
proposed  aaaessraeots  pursoaat  to  IS 
UACl3M(gM4MaJ.  I 

Qaas  n  pnwaedings  are  conduced 
under  EPA's  Coasoiidated  Rules  of 
Practice  Goveming  the  Administrative 
AsMBsament  of  Civil  Penalties  and  the 
Revocation  aad  Soapension  of  Permits. 
40  CFR  Part  22. 1W  procednres  through 
which  the  pubiic  aiay  submit  written 
rwaieiit  on  a  pcofKMed  Class  II  order  or 
participate  in  a  Class  II  proceeding,  and 
the  pcocedares  by  which  a  respondent 
may  request  a  baacing.  are  set  forth  in 
the  Oonaolidatod  Rales.  The  deadline  for 
submitting  public  comment  on  a 
proposed  Class  n  order  is  thirty  days 
after  issuance  of  public  notice. 

On  the  date  identified  below,  EPA 
commenced  the  fdloMring  Class  0  I 
proceeding  for  die  asaessmezrt  of 
penalties-  i 

In  the  Matter  of  Jones  Ford— Mercury. 
Inc.  Wickeahui^  Arizona:  EPA  Docket 
No.  IX-FTB8-21:  ffled  on  May  la  1968. 
with  lames  Casusoelll  Regional  Heaiii^ 
Clerk.  U.S.  EPA.  Region  9. 215  Fremont 
St..  Sao  Francisco.  California  94106, 
(4iq  974-€71B;  proposed  penalty  up  to 
$125,000  for  discharging  to  Waters  of  the 
United  States  witiiout  an  NFI^S  permit 


Persons  wishing  to  receive  a  oopy  of 
EPA's  Consolidated  Rules,  review  the 
complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  a 
proposed  assessment,  or  otherwise 
participate  in  the  proceeding  showld 
contact  the  Regional  Hearing  Clerk 
identified  above.  The  administrative 
record  for  this  proceeding  is  located  in 
the  EPA  Regional  Office  identified 
above,  and  the  file  will  be  open  far  j 
public  inspection  during  normal       i 
business  hours.  All  information 
submitted  by  the  respondent  Is  available 
as  part  of  the  administrative  record, 


Mtrgawof 


subject  to  provisions  of  law  restrictii^ 
puUic  disclosure  of  confidential 
information,  bi  order  to  provide 
opportunity  for  pobiic  comment  EPA 
wfll  issue  no  final  order  assessing  a 
penalty  in  these  proceedings  prior  to 
thirty  days  after  the  date  of  publication 
of  this  notice. 

Dated  May  la  1988. 
KoUfcTskata. 

Acting  Director,  Water  kianagttneutt  Divmiom. 
(FR  Doc.  88-412SS  Piiad  S-lS-aa;  8:45  aia] 


FEDEfUL  RESERVE  SYSTEM 

Lafayatt*  Banoorpontioac 
of:  AcauiaWonalM:  and 
Bank  HohMngCompaaItt 

The  companies  listed  in  tfiis  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and 
f  22S.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
hokfing  company.  The  foctors  tiiat  are 
considered  in  acting  on  the  applications 
are  set  forti  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  Ae  Federal 
Reeerve  Bank  indieated.  Once  the 
applicatioB  has  been  accepted  for 
processing,  it  will  also  be  availble  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
exprese  tiieir  views  in  writing  to  tfie 
Reserve  Baidc  or  to  the  offices  of  the 
Board  of  Govenon.  Any  comment  on 
an  applicatiaa  tiiat  requests  a  hearing 
must  indade  a  statement  of  why  a 
written  presentafion  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  quaatioBS  of  fact  that  are  ia  cHspote 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  these  applications  must  be 
received  not  later  than  May  3a  198a 

A.  Federal  Reaacva  Bank  of  CUcaso 
(David  S.  Epstein.  Vice  President)  230 
South  LaSaOe  Street  Chicaga  Illinois 
60680: 

1.  Lafayette  Bancoipofatioa, 
Lafayette,  Indiana;  to  acquire  100 
percent  of  the  voting  shares  of  Banc  of 
Reynolds,  Reynolds.  Indiana,  aad 
thereby  indirectly  acquire  Baak  of 
Reynolds,  Reynolds.  Ladlana. 

B.  Federal  Reserve  Bank  of  St  Louis. 
(RandaQ  C  Sumner.  Vice  President]  411 
Locust  Street  St  Louis.  KQssouri  63186: 

1.  Spring  Rivera  Bancshares,  lac.. 
Imbo^n,  Arkansas;  to  become  a  bank 
holding  company  by  acquiring  100 


percent  of  die  voting  shares  of  Bank  <d 
Imboden,  Imboden,  Arkansas. 

Board  of  Govemon  of  the  Federal  Reserve 
System.  May  17. 196& 
WimamW.Wiiaa. 
Secretary  of  the  Board 
[FR  Doc.  88-11416  Filed  5-18-88: 8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICE 

Alcohol.  Drug  Ahuaa.  md  Mantal 
Haaith  AdaririatraHon 

Raaaarch  GcantaonAloohoMaiatad 
Bafwvior  That  iDoraaaaa  tha  Riak  of 
AK>S  «Ml/or  nataarch  ea  PravantioR 
Stratagiaa  To  Raduca  That  RMc 

aacNCV:  National  Institute  on  Alcohol 
Abase  and  Alcoholism;  HHS. 
action:  Amendment  notice. 


:  Notice  was  given  in  the 
Fedand  Magistai  on  April  12, 1967, 
Volume  53,  No.  70,  on  page  12078  of  the 
availability  ol  a  Request  Cor 
Applicatioas  (RFA)  fat  Researdi  Grants 
on  Alcdiol-R^ted  Behavior  that 
Increases  the  Risk  of  AIDS  and/ or 
Research  on  ftevention  Strategies  to 
Reduce  that  BisL  As  stated  in  tlie 
subject  notice,  tha  single  appticatiaa 
receipt  date  for  diis  RFA  is  May  25. 
198&  TiuB  is  to  amend  that  notice  to 
anummoe  that  late  applicatioos  vrill  be 
bald  and  revtewed  in  October- 
November  1088  with  other  AIDS 
applications  submitted  to  NIAAA  during 
the  next  AIDS  review  cycle. 

Date:  May  10, 18«w 
DonaM  i—  MscJBarii, 

AdminiMntar.  Alcohol,  Drag  Abuse,  arid 

Mental  Health  AdauaietratJoB. 

[FR  Ooc  «-lUSa  nUd  S-lS-Sft  a-4S  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NatkMiai  Inammaa  of  Haatth 


Oavalopniant  Confaranca 
Maatlnga 


on  Danlal 

Notice  is  hereby  given  of  the  NIH 
Consensus  Developaient  Conference  on 
Dental  Implants,  sponsored  by  the 
National  bistitute  of  Dental  Research, 
the  NIH  Office  of  Medici  Applications 
of  Research,  and  the  Food  and  Drug 
Administration.  The  oooierenoe  will  be 
held  )une  13-15. 1988.  in  the  Masur 
Auditorium  of  the  Waireo  Grant 
Magnuson  Clinical  Center  (Building  10) 


at  Ika  Natiaaal  iaatitiitaa  of  Healdi.1 
Rockville  Kfae.  Betheada.  Maxylaad 
20882. 

The  uae  of  deatal  implants  ia  or  OB  the 
jawbone  to  replace  Biasing  teetii  is 
becoming  an  important  coa^Mnent  of 
modem  dentistry  ikat  is  expected  to 
inoreaae  dramatically  in  the  foture. 
Implants  are  now  available  for  patients 
who  have  lost  aH  of  their  teetii  or  only  a 
fow.  It  is  not  x^leat,  however,  whether 
{bare  is  an  implant  device  appropriate 
for  every  patient  situation,  nor  are  the 
long-term  efficacy  and  safety  of  the 
most  widely  used  implants  clearly 
established.  Conference  participants 
will  addeeas  these  and  otim  issues. 

The  ooaiierenoe  will  bring  together 
dentists,  iachiding  oral  sargeons, 
prosthodoirtists,  periodontists  and 
pathologists,  as  well  as  other  experts  in 
orthopecfics,  bone  biology,  statistics. 
biomaterials  science,  bioengineering, 
and  representatives  of  the  publia 
Following  two  days  of  presentatioiu  by 
dental  and  medical  experts  and 
discussion  by  the  audience,  a  consensus 
panel  will  weigh  the  scientific  evidence 
and  formulate  a  draft  statement  in 
response  to  several  key  questtons: 

•  What  is  the  evidence  tfiat  dental 
implants  aie  effective  for  the  long  term? 

•  What  are  the  indications  and 
contraindicatioiis  of  various  types  of 
dental  implants? 

-•  What  are  the  requirements  for 
surgical  restorative,  and  periodontal 
management  of  patients  with  dental 
implants? 

•  What  are  the  health  risks  of  dental 
in\plantsT 

-•  What  are  the  future  directions  for 
research  on  materials  and  ifagigna  of 
dental  implants  and  on  clindal 
management? 

■    On  the  final  day  of  the  meetii^  the 
.draft  stelement  will  be  read  to  the 
OQoferenoe  aacfience  and  there  will  be 
an  opportunity  for  conunents  and 
questions  at  that  time. 

Infannation  on  the  program  may  be 
obtained  from:  Katiileen  Edmonds, 
Prospect  Associates,  1810  Rockville 
Pike,  Suite  500.  Rockville,  Maryland 
20852.  (301)  468-6555. 

Dated:  May  11, 19a6. 

Director,  NIH. 

(FR  Doc  88-11273  Filed  5-18^88: 8:45  aa^ 
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Notice  Is  hereby  given  of  the  NIH 
Consensus  Development  ConfeiSDce  on. 
"Perioperative  Red  Cell ' 


sponsarad  by  the  Natioaal  Hsart,  Lang, 
and  Blood  Inalttate.  the  rOI  Office  of 
Modwal  Apphratiaas  df  Research,  the 
MH  Gliaioal  Ceatac  and  the  Food  and 
Drug  Admintslratinn.  The  coaCerenoe 
will  be  held  jane  27-29, 1988,  in  the 
Maav  AnditHBQm  of  the  Wanen  Grant 
Ma^tmeaa  diaical  Center  (Boilding  1(^ 
at  die  Nattooal  batitatea  of  HeaMh,  900 
RockvOle  Flka,  Betheada,  MD  20802. 

Abovrt  7S  percent  of  red  cell 
transfusions  are  giwu  to  support 
sargery— peeoperatively,  during  surgery, 
or  in  the  poeto^erative  period.  Improved 
understamfing  of  the  immediate  and 
kmg  tuiui  risks  of  blood  transfosion  has 
tri^ered  a  reevahmtion  of  the  need  and 
benefits  of  tills  procedure.  Older 
gnideiines  on  when  and  how  to  use  red 
cell  transfosion  in  the  pwioperative 
period  may  no  longer  be  appropriate. 

The  meeting  will  deal  witii  infection 
and  other  ridra  of  blood  transfusion  and 
with  the  effect  of  anemia  on  surgery  and 
the  ab^ily  of  a  patient  to  recover  from 
surgery. 

Experts  in  smseiy.  anesthesiology, 
transfosion  medicine,  hematology, 
respiratory  pbysiology.  virology. 
Immunology,  and  nursing  and  menders 
of  the  general  public  and  representatives 
of  the  blood-banking  industiy  will 
gather  for  this  two-and-one-half-day 
conference. 

Following  2  days  of  presentations  by 
medical  experts  and  discussion  by  the 
aucfience,  a  consensus  panel  will  wei^ 
the  scientific  evidence  and  formulate  a 
draft  statement  in  response  to  tiie 
following  key  questions: 

•  What  should  the  criteria  be  for 
perioperative  red  ceU  transfusion? 

•  What  are  the  risks  of  red  cell 
transfusion — both  inuaediate  and  long 
term? 

•  What  is  the  morbicfity  of  anemia  in 
the  perioperative  period? 

•  What  are  the  alternatives  to  red  cell 
transfusion? 

•  What  are  me  duectioiis  for  niture 
researahr 

On  the  final  day  of  the  meeting,  the 
Consensus  Panc4  Chairman  will  read  die 
draft  statement  to  fte  confierence 
audience  end  invite  comments  and 
questions. 

Information  on  the  program  may  be 
obtained  from:  Andrea  Maiming, 
Prospect  Associates,  1801  Rockville 
Pike.  Suite  SOQ.  Rcnkville,  MD  20852, 
(301)  488-MEEr. 

Date:  May  11. 1868. 

DinotocMU. 

[FR  Doc.  a»-U27«  FAed  S-ia-aS:  a45  am] 


In  acoovdaaoe  with  aectian  10(aJ(2)  of 
the  Federal  Adviaoiy  Comauttee  Act 
(Pah.  L.  08-183).  annonnripmfnt  is  made 
of  the  following  National  Advisory 
bodies  achedaled  to  aMet  during  die 
month  of  fnna  1968: 

Name:  Ha^lh  Services  Developnental 
Grants  Review  Sobooraaattee. 

Ante  ontf  Time:  lane  28-^.  1968, 8:30 
a.m. 

P/ncerHie  Mafestic  Hotel.  ISOD  Sotter 
Street  San  Prancieoo,  Caliroi  nia. 

Open  ]une  28, 8:30  a.m.  to  930  a.m. 

Closed  for  remainder  of  meeting. 

Aiipose- The  Subconuniltee  is 
charged  with  the  initial  review  of  grant 
applications  proposing  to  do  analysis  of 
data  derived  from  experiments  and 
demonstrations  desisted  to  test  tlie 
cost-effectiveness  or  efficiency  of 
particular  methods  of  healtfa  services 
delivery  and  fiaandng.  for  the  research 
grants  program  administered  by  the 
National  Center  for  Healdi  Services 
Research  and  Health  Care  Technology 
Assessment 

Agenda:  The  open  session  of  the 
meeting  of  June  28  from  8:30  a-BL  to  9:30 
ajn.  will  be  devoted  to  a  business 
meeting  covering  administrative  matters 
and  reports.  Thae  anU  also  be  a 
presentation  by  die  Directcc  NCHSB. 
Durii^  the  oloaed  sessions,  the 
SidKXunmitiee  will  be  reviewring 
research  grant  applications  relating  to 
the  deliveiy,  organization,  and  finucing 
of  b''<ilth  services.  In  acoordaooe  with 
the  Federal  Advisory  Committee  Act 
TiUe  5,  U.S.  Code.  Appendix  2  and  Tide 
5,  U.S.  Code  552b(c)(e),  tiie  Director, 
National  Center  for  Health  Services 
Research  and  Health  Care  Tedmology 
Assessment  has  made  a  formal 
determination  that  these  latter  sessions, 
win  be  closed  because  the  discussions 
are  likely  to  reveal  personal  information 
concerning  individuals  associated  with 
the  applications.  This  Information  is 
exempt  from  mandatory  disclosure. 

Anyone  iviafaing  to  obtain  a  Roster  of 
Members,  Minutes  of  Meeting,  or  other 
relevant  information  should  contact  Mr. 
Hoke  S.  Glover.  National  Center  for 
Health  Services  Research  and  Healtfa 
Care  Technology  Assessment  Room 
18A20,  Psrklawa  Building.  5600  Fishers 
Lane.  Rockville.  kdarylaod  20857. 
Telaphone  (301)  443-3001. 

Name:  Health  Services  Researdi 
Review  Swbooauuittoe. 

Date  tmd  Time:  May  31-^nne  1, 1068, 
IHX)  p.m. 
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Place:  Tucson  Hilton  Eut  Parior  A. 
7600  East  Broadway,  Tucson.  Arizona. 

Open  May  31, 1:00  pjn.  to  2:00  pjn. 

Qosed  for  remainder  of  meeting. 

Purpose:  The  Subcommittee  is 
charged  with  the  initial  review  of  grant 
applications  proposing  analytical  and 
theoretical  research  on  costs,  quality, 
access,  and  efficiency  of  the  delivery  of 
health  services  for  the  research  grant 
program  administered  by  the  National 
Center  for  Health  Services  Research  and 
Health  Care  Technology  Assessment 

Agenda:  The  open  session  of  the 
meeting  on  May  31  from  1:00  pjp.  to  2K)0 
p.m.  will  be  devoted  to  a  business 
meeting  covering  administrative  matters 
and  reports.  There  will  also  be  a 
presentation  by  the  Director,  DER. 
NCHSR.  During  the  closed  sessions,  die 
Subconmiittee  will  be  reviewing 
research  grant  applications  relating  to 
the  delivery,  organization,  and  financing 
of  health  services.  In  accordance  widi 
the  Federal  Advisory  Committee  Act 
Title  5.  U.S.  Code,  Appendix  2  and  Htle 
5,  U.S.  Code  552b(c)(e),  the  Director,  j 
National  Center  for  Health  Services ' 
Research  and  Health  Care  Technology 
Assessment  has  made  a  formal 
determination  that  these  latter  sessions 
will  be  closed  because  the  discussions 
are  likely  to  reveal  personal  information 
concerning  individtials  associated  with 
the  applications.  The  information  is  . 
exempt  from  mandatory  disclosure,  i 

Anyone  wishing  to  obtain  a  Roster  of 
Members,  Minutes  of  Meeting,  or  other 
relevant  information  should  contact  Dr. 
Anthony  Pollitt  National  Center  for 
Health  Services  Research  and  Health 
Care  Technology  Assessment  Room 
18A20,  Parklawn  Building.  6000  Rshers 
Lane.  Rockville,  Maryland  20867, 
Telephone  (301)  44^-3081. 
•        ••••' 

Name:  Health  Care  Technology  dtudy 
Section. 

Date  and  Time:  June  7-8. 1988. 8:30 
a.m. 

PIa(x:  Days  Inn— Congressional  Park, 
Montrose  Room,  1775  Rockville  Pike. 
Rockville,  Maryland. 

Open  June  7,  8:30  a.m.  to  9:30  a.m. 

Closed  for  the  remainder  of  meeting. 

Purpose:  The  Study  Section  is  charged 
with  conducting  the  initial  review  oC 
health  services  reseEurch  grant 
applications  addressing  the  effects  of 
health  care  technologies  and 
procedures,  including  those  in  the  area 
of  information  sciences,  as  well  as  those 
addressing  the  process  of  diffusion  and 
adoption  of  new  technologies  and 
procedures. 

Agenda:  The  open  session  from  8:30 
a.m.  to  9:30  a.m.  on  June  7  be  devoted  to 
a  business  meeting  covering 


administrative  matters  and  reports. 
There  will  also  be  a  presentatioa  by  the 
Director,  NCHSR.  The  closed  sessions  of 
the  meeting  will  be  devoted  to  a  review 
of  health  services  research  grant 
applications  relating  to  the  delivery, 
organizatioa  and  ftoandng  vH  health 
services.  In  accordance  with  the  Federal 
Advisory  Committee  Act,  Title  5,  U.S. 
Code.  Appendix  2  and  Title  5,  U.S.  Code 
552b(c)(6).  the  Director.  National  Center 
for  Health  Services  Research  and  Health 
Care  Technology  Assessment  has  made 
a  formal  detennination  that  these  latter 
sessions  will  be  closed  because  the 
discussions  are  likely  to  reveal  personal 
informatioD  concembig  individuals 
associated  with  the  applications.  The 
informati(Hi  is  exempt  from  mandatory 
disclosure. 

Anyone  washing  to  obtain  a  Roster  of 
Members.  Minutes  of  Meeting,  or  other 
relevant  information  should  contact  Dr. 
Alan  E.  Mayers,  National  Center  for 
Health  Services  Research  and  Health 
Care  Technology  Assessment  Room 
18A20.  Parklawn  Building,  5600  Fishers 
Lane.  Rockville.  Maryland  20857, 
Telephone  (301)  443-3091. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Date:  May  12, 1988. 
|.  Kfichael  FUzmauiioe. 
Director,  National  Canter  for  Health  Services 
Research  and  Health  Care  Technology 
Assessment 

[PR  Doc  88-11275  Filed  &-18-88;  8:45  am) 
iUMQ  cooe  41«»-17-« 


DEPAimiENT  OF  THE  INTERIOR 

Offica  of  ttM  Sacratary 

Ranking  of  AppNcatkNW  for 
Emorgancy  Shettars/HaHway  Housat 
for  Indian  Youth 

agency:  Office  of  Construction 
Management  Interior. 
action:  Notice  of  ranking. 

This  notice  is  published  to  inform  all 
Tribal  applicants  of  the  ranking  for 
renovation  and/or  construction  funding 
for  emergency  shelters/halfway  houses 
for  Indian  youth  pursuant  to  Pub.  L  99- 
570,  the  Anti-Drug  Abuse  Act  of  1986. 
section  4213  "Emergency  Shelters." 

Sixty  (60)  applications  were  received 
and  evaluated  by  a  five  member 
committee  with  representation  from 
Bureau  of  Indian  Affairs,  Division  of 
Social  Services,  Branch  of  Judicial 
Services,  Facilities  Management  and 
Construction  Center  and  Office  of 
Indian  Education  Programs,  along  with 
representation  from  Indian  Heal^ 
Service.  Twenty-three  (23)  of  the 


apiriicationi  were  disqualified  because 
they  did  not  conform  with  die 
requirement  of  an  emergency  shelter/ 
halfway  house  as  described  in  Pub:  L 
99-570.  section  4213  or  die  resptmdent 
was  not  requesting  constructioa  funding. 

The  remaining  thirty-seven  (37) 
applications  were  scored  by  eadi  of  the 
five  committee  members  based  upon 
estaUished  criteria  and  point  values.     ' 
The  individual  criteria  scores  were  then 
accumulated,  averaged  and  totaled.  The 
results  of  this  evaluation  process  are  as 
foUows: 

Ranking  and  Applicant's  Name 

1— Crow  Credc  Sioux  Tribe— South  Dakota 
2— Ute  Mountain  Ute  Tribe— Cokmdo 
3— Oglala  Sioux  Tribe— South  Dakota 
4 — ^oahone  and  Arapahoe  Tribe- 
Wyoming 

5— Rosebud  Sioux  Tribe— South  Dakota 
6— Couer  D'Alene  Tribe  of  Idaho — Idaho 
7— Toiyabe  Indian  Health  Project — 
California 

8— Crownpoint  Youth  Home — New  Mexico 
&— Cheyenne  and  Arapahoe  Tribe  of 
Oklahoma — Oklahoma 
10— Northwest  Inter-Tribal  Education  and 

Training  Board— Washington 
11— Sault  Ste.  Marie  Tribe  of  Chippewa 

Indian — Michigan 
12 — *  Bay  Mills  Indian  Community- 
Michigan 
13—*  Fori  Sill  Apache  (The)— Oklahoma 
14 — '  Santo  Domingo  Tribe— New  Mexico 
15— Southern  Indian  Health  Council.  Inc. — 

Califoniia 
16— Falion  Paiute-Shoshone  Tribe— Nevada 
17— Die  Indian  Tribe— Utah 
18— Santa  Gara  Indian  Pueblo— New  Mexico 
19— Tetlin  Village  Council— Alaska 
20— Kiowa  Tribe  of  Oklahoma — Oklahoma 
21 — Chinle  Agency  Alcohol  and  Substance 

Abuse  Task  Force — ^Arizona 
22 — Iowa  Tribe  of  Oldahoma — Oklahoma 
23 — Northern  Cheyenne  Tribe — Montana 
24 — Bladdeet  Nation — Montana 
25— St  Crobc  Tribal  Council— Wisconsin 
28— Chippewa  Cree  Tribe  of  the  Rocky  Boy's 

Reservation — Montana 
27— Yankton  Sioux  Tribe— South  Dakota 
28—'  Port  Lions  Tribal  Council— Alaska 
29—*  Colville  Confederated  Tribes- 
Washington 
30— Omaha  Tribe  of  Nebraska — Nebraska 
31 — ^Turtle  Mountain  Agency — North  Dakota 
32 — ^Twin  Hills  Village  Council — Alaska 
33 — Cherokee  Agency — North  Carolina 
34 — Confederated  Tribes  of  Siletz  Indians  of 

Oregon — Oregon 
36 — ^Arctic  Village  Alaska — Alaska 
36— Crooked  Creek  Traditional  Council- 
Alaska 
37 — ^Ft.  McDowell  Mohave-Apache  Indian 
Community — Arizona 

FOR  nrniHCR  mFORMATION  CONTACR 

Arthur  M.  Love,  Jr.,  Director,  Office  of 
Construction  Management  Department 
of  die  Interior,  18di  ft  C  Streets,  NW., 


'  ScoTM  w«r«  ti«<L 


Mail  Stop  2415.  Washington,  DC  20240, 
(202)  343-3403. 
Rick  Ventura. 

Assistant  Secretary,  Policy,  Budget  & 

Administration. 

[FR  Doc.  86-11177  Filed  5-18-88;  8:45  am) 

BILUNG  CODE  4310-mC-M 


Bureau  of  Land  Managamant 

(NV-930-08-4212-24:  N-432321 

Airport  Laaaaa;  Tarmination  of 
Segragativa  Effact;  Navada 

May  12, 198& 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice;  termination  of 
segregative  effect,  Nevada. 

summary:  This  notice  terminates  die 
segregative  effect  of  airport  lease 
application,  N-43232. 
FOR  FURTHER  INFORMATION  CONTACT. 

James  W.  Elliott  District  Manager,  1535 
Hot  Springs  Road,  Suite  300,  Carson 
City,  NV  89701,  (702)  882-1631. 
EFFECTIVE  DATE:  June  20, 198a 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  43  CFR  2091.3-2{b),  the  segregative 
effect  as  it  pertains  to  the  following 
described  lands,  wiU  terminate  on  June 
20, 1988: 

Mount  DiaUo  Meridian,  Nevada 
T.  13  N.,  R.  21  E, 
Sec.  33.  WViSEVi. 

The  airport  lease  application  was  filed 
on  January  21, 1986,  at  which  time  the 
lands  became  segregated  bom  all  forms 
of  appropriation. 

The  Douglas  County  Board  of  County 
Commissioners  denied  the  applicant's 
request  for  a  Special  Use  Permit  for  the 
operation  of  an  airport  facility. 
Therefore,  the  subject  application  has 
been  rejected. 

At  10:00  a.m.,  on  June  20, 1988,  the 
land  will  be  open  to  the  operation  of  the 
public  land  laws,  subject  to  vaUd 
existing  rights.  All  valid  applications 
received  prior  to  or  at  10:00  a.m.,  on  June 
20, 1988,  will  be  considered  as 
simultaneously  filed.  All  other 
applications  received  will  be  considered 
in  the  order  of  filing. 

At  10:00  a.m.,  on  June  20, 1988.  die 
land  will  also  be  open  to  the  operation 
of  the  mining  laws. 

Appropriation  of  lands  imder  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38.  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
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right  of  possession  are  governed  by 
State  law  where  not  in  conflict  widi 
Federal  law.  The  Bureau  of  Land 
Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determination  in  local 
courts. 

The  land  remains  open  to  mineral 
leasing  and  material  sale  laws. 
Edward  F.  Spang, 
State  Director,  Nevada. 
(FR  Doc.  88-11225  Filed  5-18-88: 8:45  am) 

BtLUNO  CODE  4310-HC-«I 


[AK-967-4213-1S1 

Alaska  NaUva  Ctabna  Saiactlon; 
Saalaska  Corp. 

In  accordance  with  Departmental 
regulation  43  CFR  265a7(d),  notice  is 
hereby  given  that  decisions  to  issue 
conveyance  under  the  provisions  of  sec. 
14(h)(1)  of  the  Alaska  Native  Claims 
SetUement  Act  of  December  18, 1971, 43 
U.S.C.  1601, 1613(h)(1),  will  be  issued  to 
Sealaska  Corporation.  The  lands 
involved  are  in  the  vicinity  of  Kake  and 
Hoonah,  Alaska. 


Copper  River  Meridian,  Alaska 

SefiaJNo. 

Land  description 

Approxi- 

mate 
•crMoa 
(acres) 

AA-10485 

AA-10528 

T.  57  &.  R.  T3  E.,  Sec. 
23. 

T.  42  S..  R.  62  E..  Sea 

a 

9 
21 

A  notice  of  the  decisions  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Juneau 
Empire.  Copies  of  the  decisions  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management  701  C  Street  Box  13, 
Anchorage,  Alaska  99513  (907)  271- 
5660). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decisions,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  June  20, 1988  to  file  an 
appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to'file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 


E,  shall  be  deemed  to  have  waived  their 

rights. 

Tetry  R.  Hassett 

Chief.  Branch  of  KCS  Adjudication. 

[FR  Doc.  88-11185  Filed  5-18-88: 8:45  aitaj 

BIUJNO  CODE  411»>i*-M 


[ICM>20-08-4322-12] 

Meeting  and  Agenda  for  Burley  Diatrlct 
Grazing  Adviaory  Board 

agency:  Bureau  of  Land  Management 
Interior. 

action:  Meeting  and  agenda  for  Burley 
District  Grazing  Advisory  Board. 

summary:  Notice  is  hereby  given  that 
the  Burley  District  Grazing  Advisory 
Board  will  meet  on  June  28  and  29, 1988. 

The  meeting  will  convene  at  9:30  am 
on  June  28, 1988  in  the  conference  room 
of  die  Bureau  of  Land  Management 
Office,  200  South  Oakley  Highway, 
Burley,  Idaho.  (The  29th  will  be  a  tour  of 
the  Burley  District  pilot  riparian  project 
and  will  convene  at  the  District  Office  at 
8:00  am.) 

Agenda  items  for  the  meeting  will 
include:  1.  Election  of  Board  officers;  2. 
Discussion  regarding  Advisory  Board 
funds  and  possible  bookkeeper/ 
treasurer;  3.  Project  cost  tracking 
program  review;  4.  Review  1988  range 
improvement  projects  as  a  Board;  5. 
Discuss  procedure  for  processing 
Advisory  Board  funded  projects  (project 
request  through  completion);  6.  Discuss 
weed  control  funding  possibilities;  7. 
Items  of  information:  (a)  Proposed  1988 
weed  and  grasshopper  control  activities; 
(b)  Review  current  Burley  District 
Grazing  Advisory  Board  Charter  (c) 
Unauthorized  agricultural  use  update. 
Tour  of  Burley  District  pilot  riparian 
project. 

The  public  is  invited  to  attend  the 
meeting.  Interested  persons  may  make 
an  oral  statement  to  the  Board  beginning 
at  1:00  pm  on  June  26, 1988,  or  they  may 
file  written  statements  for  the  Board's 
consideration.  Depending  on  the  number 
of  persons  wishing  to  make  oral 
statements,  a  per  person  time  limit  may 
be  established  by  the  District  Manager. 
Anyone  wishing  to  make  an  oral 
statement  or  file  a  written  statement 
must  contact  the  Associate  District 
Manager  by  June  27, 1988  for  inclusion 
in  the  meeting  schedule.  Anyone 
wishing  to  attend  the  tour  of  the  pilot 
riparian  project  must  furnish  their  own 
transportation  and  food.  A  pickup  or 
high  clearance  vehicle  is  recommended. 

Detailed  minutes  of  the  Board  meeting 
will  be  maintained  in  the  District  Office, 
200  South  Oakley  Highway,  Burley, 


! 
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Idaho,  and  will  be  avadaUe  for  pabUc 
inspection  during  regular  business 
hours,  (7:45  am  to  4:30  pm,  Monday  thru 
Friday)  within  30  days  fbUowing  the 
meeting. 

DATE  lune  28  and  29. 1968. 

ADOWtst:  Bureau  of  Land  Management, 
Buriey  District  Office,  Route  3,  Box  1, 
Burley.  Idaho  83318. 

MM  RNrrMER  INFOMIATWN  CONTACT: 

Marvin  Bagley,  Auociate  District 
Manager,  (208}  678-5514. 

Date:  May  13. 198& 
Marvin  R.  Bagley, 
Associate  District  Manager. 
[FR  Doc  8ft-n226  FHed  5-18-88;  8:45  am] 

I  CODE  4310.00^ 


(UT-a80-0e-4S3O-12] 


Vernal  Dislrfct  Advisory  Councfl  Tour 

AOCNCv:  B(H«aa  of  Land  Management 
Interior. 


:  Notice  of  district  advisory 
council  tour. 


;  Notice  is  hereby  given  that  on 
Thmaday.  July  7,  beginning  at  8:00  aja.. 
District  personnel  will  take  members  of 
the  Vernal  District  Advisory  Council  on 
a  two-day  tour  to  parts  of  the  Book 
Cliffs  Resource  Area.  The  tour  will  begin 
at  the  District  Office  located  at  17D 
South  500  East.  Vernal,  Utah. 

Hie  purpose  of  the  tour  is  to  provide 
the  Council  with  on-the-groimd 
information  on  management  concerns 
whidi  will  be  discussed  at  a  subsequent 
Council  meeting. 

The  tour  calls  for  specific  visits  to  the 
following  specific  and  possibly  other 
incidental  sites: 


Thursday.  |uly  7Ih 

•  Local  natural  building  stone  sites 

•  Local  threatened  cactus  areas 

•  Cooperative  BLM-Ute  Tribe  wild 
horse  management  sites 

•  Site  of  proposed  rorth-south  county 
all-weather  road  to  connect  Vernal 
with  Interstate  70 

•  Greenwood  Sales  area 


Friday,  jvdy  8th 

•  Sweetwater  Riparian  Management 
Area 

•  Chaining  Site 

•  Livestock-Wildhfe  management  area 
The  tour  is  open  te  the  pubUc, 

however,  they  would  need  to  supply 
their  owm  food,  transportation  and 
sleeping  facilities.  ■ 

A  written  summary  of  the  tour ' 
highlights  will  be  maintained  at  the 


District  Office  aad  wtt  be  avaUabla  isr 
pubUc  review. 
David  E.  Utth, 

Vernal  District  Manager. 

Date:  May  12, 1988. 
(FR  Doc.  88-nt78  Piled  5-18-88;  8:45  am] 

HUMQ  COOC  4310-OO-M 

[IIT-820-0»-4111-12;  SOU  43877] 


Proposed  Reinstatement  of 
Terminated  Ofl  and  Gee 
Daliota 


i{  South 


Under  the  provisions  of  Pub.  L  97-451, 
a  petition  for  reinstatement  of  oil  and 
gas  lease  SDM  43977,  Harding  County. 
South  Dakota,  was  timely  filed  and 
accompanied  by  the  required  rental 
accruing  from  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentab 
and  royalties  at  rates  of  $7  per  acre  aad 
16%%  respectively.  Payment  of  a  tSOO 
administration  fee  has  been  made. 

Having  met  all  the  requiremento  lor 
reinstatement  of  the  lease  as  set  ont  in 
section  31(d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1820  (30  U.SX1 
188),  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  as  of  die  date  of  termination, 
subject  to  the  original  terms  and 
conditions  of  the  lease,  the  increased 
rental  and  royalty  rates  cited  above,  and 
reimbursement  for  cost  of  pubUcation  of 
this  Notice. 

Dated:  May  18, 1988. 
June  A.  Ballsy, 

Chief.  Leasing  Unit. 

[FR  Doc  88-11227  Filed  5-18-88: 8:45  am] 

MUJNO  COOC  4110-OIMI 


[iD-040-«7-4212-11-l-2S474] 

Realty  Action;  CiasstflcatkMi  for 
Recreation  Public  Purpoee  Lease; 
Custer  County,  ID 

agency:  Bureau  of  Land  Management, 
Interior. 

ACnON:  Notice  of  realty  action, 
classification  for  recreation  public 
purpose  lease  of  public  land  in  Custer 
County,  Idaho. 

TBM  AND  date: 

The  effective  date  of  this 
classification  will  be  60  days  from  the 
date  of  Federal  Register  publication.  The 
lease  will  be  subfect  to  the  following 
terms  and  conditions: 

1.  Development  in  accordance  with 
the  approved  Plan  of  Development 

2.  Civil  Rights  requirements. 


9.  An  comfitions  contained  ia  section 
1-8  of  Lease  from  2912-1. 

SUMMAiiv:  The  below  described  puhBc 
land  has  been  identified  and  eraaiined 
and  is  hereby  classified  as  suitable  for 
lease  under  die  provisions  of  the 
Recreation  and  Public  Purposes  Act  of 
June  14, 1926,  as  amended. 
T.llN.,  R.iaE,  BJkL. 

Section  27:  NEy4NE\4 

Containing  10  acres. 

The  Custa  County  Commissioners 
have  made  appHcation  for  this  parcel  in 
order  to  develop  a  solid  waste  collection 
site  (dumpster). 

The  classification  is  based  on  the 
following  reasons: 

1.  The  lands  are  i^ysic^y  saitable 
for  the  proposed  development 

2.  The  lands  meet  the  giadefines  for 
convejrances  and  leases  as  contained  in 
43  CFR  27414. 

3.  These  lends  are  vahiable  for  public 
purposes  as  stated  ia  43  CFR  2430.4(a) 
and  may  properly  be  classified  lor  lease 
under  the  Recreation  and  Public 
Purposes  Act  as  stated  in  43  CFR 
a43a4(c). 

The  previously  described  lands  are 
hereby  segregated  from  apfMOfviation 
under  the  public  land  laws  except  the 
R&PP  Act  including  the  mining  laws  for 
a  period  of  16  months. 

SUPPLEMENTARY  infohmatkm:  Detailed 
information  concerning  the  conditions  of 
the  lease  can  be  obtained  by  contacting 
Robert  R  Hale.  Challia  Resource  Area 
Manager,  at  (206)  756-540a 

For  a  period  of  45  days  from  the  date 
of  publication  ai  this  notice  in  the 
Federal  Register,  interested  parties  may 
sebmit  comments  to  the  District 
Manager.  Bureau  of  Land  Management 
P.a  Box  43a  Sabnon.  Idaho  83487.. 

Oblections  will  be  reviewed  by  the 
State  Director  who  may  sustain,  vacate, 
or  modify  this  realty  action.  In  the 
absence  of  any  objections,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of 
Interior. 

The  following  petition  for 
classification  is  hereby  approved. 

Name  {^Petitioner  Custer  County 
Commissioners 

Type  of  Petition:  Recreation  and 
Public  Purpose  Act  of  June  14, 1926,  as 
amended. 

Dated:  May  10, 1988. 
StavaBR.TUl. 
Acting  District  Maaagar. 
(FR  Doc.  88-11162  Piled  5-18-88;  8:45  am] 


NM-940-Oe4520-1] 

FHIng  Of  Plat  Of  Survey;  New  Mexico 

May  12, 1988. 

The  plats  of  surveys  described  below 
were  officially  filed  in  the  New  Mexico 
State  Office,  Bureau  of  Land 
Management  Santa  Fe,  New  Mexico, 
effective  at  10:00  a.m.  on  the  dates 
shown. 

.  The  supplemental  plats  amending 
certain  lot  numbers  in  section  4, 
Township  5  South,  Range  1  East,  and 
section  6,  Township  5  South,  Range  1 
East,  New  Mexico  Principal  Meridian, 
New  Mexico,  filed  May  12, 1988. 

The  supplemental  plat  amending  a 
certain  lot  number  in  section  15, 
Township  7  North,  Range  11  West, 
Indian  Meridian,  Oklahoma,  filed  May 
12, 198& 

'  These  supplemental  plats  were 
requested  by  the  Records  Improvement 
Unit  New  Mexico  State  Office,  Bureau 
of  Land  Management 

These  plats  will  be  in  the  open  files  of 
the  New  Mexico  State  Office,  Bureau  of 
Land  Management  P.O.  Box  1449,  Santa 
Fe,  New  Mexico  87504.  Copies  of  the 
plats  may  be  obtained  from  the  office 
upon  payment  of  $2.50  per  sheet 
KeUey  R.  William«». 
Acting  Chief,  Branch  of  Cadastral  Survey. 
(FR  Doc.  88-11180  Filed  5-18-88;  8:45  am] 

BHJJNG  CODE  4S1«-I«-M 


(WY-940-08-4S20-12] 

Filing  Of  Plats  of  Survey;  Wyoming 

agency:  Bureau  of  Land  Management 

Interior. 

action:  Filing  of  plats  of  survey. 

summary:  The  plsts  of  survey  of  die 
following  described  lands  were 
officially  filed  in  the  Wyoming  State 
Office,  Bureau  of  Land  Management 
Cheyenne,  Wyoming,  effective  10:00 
a.m..  May  9, 1988. 

Sixth  Principal  Meridian 

T.24N.,R.60W. 

The  plat  representing  the  retracement 
of  the  Nebraska-Wyoming  State 
Boundary  between  Mile  Posts  72  and  74. 
the  dependent  resurvey  of  a  portion  of 
the  individual  lines,  and  the  subdivision 
of  section  15.  T.  24  N..  R.  60  W..  Sixth 
Principal  Meridian,  Wyoming,  Group 
No.  500,  was  accepted  May  3, 1988. 
T.  54  N.,  R.  68  W. 

The  plat  representing  the  dependent 
resurvey  of  the  Eighth  AuxiUary 
Meridian  West  through  T.  54  N., 
between  Rs.  68  and  69  W.,  portions  of 
the  eas*  and  north  boundaries  and  the 


subdivisional  lines.  T.  54  N.,  R.  68  W.. 
Sixth  Principal  Meridian.  Wyoming. 
Group  No.  483.  was  accepted  May  3, 
1988. 

T.  54  N..  R.  80  W. 

The  plat  representing  the  dependent 
resurvey  of  the  west  cmd  north 
boundaries,  and  the  subdivisional  lines. 
T.  54  N.,  R.  69  W.,  Sixth  Principal 
Meridian,  Wyoming,  Group  No.  482,  was 
accepted  May  3, 1986. 

T.  21  N.,  R.  85  W. 

The  plat  representing  the  dependent 
resurvey  of  the  west  boundary  and  a 
portion  of  the  north  boundary,  Fort 
Steele  Military  Reservation,  and 
portions  of  the  east  west  and  north 
boundaries  and  a  portion  of  the 
subdivisional  lines,  T.  21  N.,  R.  85  W., 
Sixth  Principal  Meridian,  Wyoming, 
Group  No.  443,  was  accepted  May  3, 
1988. 

T.  21  N.,  R.  114  W. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  Lot  Nos.  37  and 
39,  a  portion  of  the  subdivisional  lines, 
and  the  metes  and  bounds  survey  of 
Tract  46,  T.  21  N.,  R.  114  W.,  Sixth 
Principal  Meridian,  Wyoming,  Group 
No.  502^  was  accepted  May  3, 1988. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

T.  42  N.,  R.  114  W. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  north 
boundary,  subdivisional  lines  and 
subdivision  of  section  6,  and  the  survey 
of  the  subdivision  of  section  6,  and  the 
metes  and  bounds  survey  of  Tracts  38 
and  39.  T.  42  N.,  R.  114  W.,  Sixth 
Principal  Meridian,  Wyoming,  Group 
No.  506,  was  accepted  May  3, 1988. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Service. 

ADDRESS:  All  inquiries  concerning  these 
lands  should  be  sent  to  the  Wyoming 
State  Office,  Bureau  of  Land 
Management  P.O.  Box  1828.  2515 
Warren  Avenue,  Cheyenne.  Wyoming 
82003. 

Dated:  May  11. 1988. 
Richard  L.  Oakes, 
Chief  Branch  of  Cadastral  Survey. 
[FR  Doc.  68-11231  Filed  5-18-86: 6:45  am] 

BILUNO  CODE  4310-I2-H 

(MT-930-0e-4220-10: 80M  78798] 

Proposed  WHtidrawal  and  Opportunity 
for  Public  Meeting;  South  Dakota 

agency:  Bureau  of  Land  Management 
Interior. 


AcnoN:  Notice. 


summary:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  has  filed  an 
application  to  withdraw  5,569.45  acres 
of  National  Forest  System  lands  near 
the  Jewel  Cave  National  Monument  for 
protection  of  existing  cave  resources 
and  preservation  and  protection  of 
caverns  which  are  of  great  scientific  and 
public  interest  This  notice  closes  the 
lands  for  up  to  2  years  from  location  and 
entry  under  the  United  States  mining 
laws.  The  Forest  Service  will  continue  to 
permit  uses  within  the  statutory 
authorities  pertinent  to  National  Forest 
lands  and  subject  to  discretionary 
approval. 

date:  Comments  and  requests  for 
meeting  should  be  received  on  or  before 
August  17, 1988. 

ADDRESS:  Comments  and  meeting 
requests  should  be  sent  to  the  Montana 
State  Director,  BLM.  P.O.  Box  36800, 

Billings,  Montana  59107. 

FOR  FURTHER  INFORMATION  CONTACT 

James  Binando,  Chief,  Branch  of  Land 
Resources,  BLM,  Montana  State  Office, 
P.O.  Box  36800.  Billings,  Montana  59107, 
406-657-6082. 

SUPPLEMENTARY  INFORMATKNI:  On  April 
14, 1988,  the  U.S.  Department  of 
Agriculture  filed  an  application  to 
withdraw  the  following  described 
National  Forest  System  lands  from 
location  and  entry  under  the  general 
mining  laws,  subject  to  valid  existing 
rights: 

Black  Hills  Meridian 

T.  3  S..  R.  2  E.. 

Sec  34,  SVt; 

Sec  35,  SV4.  "* 

T.  4  S.,  R.  2  E., 

Sec.  2.  lots  1  to  4,  inclusive.  SV^NM.  SWy4; 

Sec.  3,  lots  1  to  4,  inclusive.  SV^NVi.  SVi: 

Sec  10.  all; 

Sec.  11,  all; 

Sec.  12,  all. 
T.  3  S..  R.  3  E.. 

Sec  20.  NV4; 

Sec  31.  lots  1  and  2  EV^SWV4.  SEy4. 
T.  4  S..  R.  3  £.. 

Sec  6.  lots  1  to  7.  inclusive.  SV^NEV*.  SEy4 
NWy4,  E%SWV4,  SEy4; 

Sec  7.  lots  1  to  4.  inclusive.  EVx.  EV^W^. 

The  areas  described  aggregate  5.569.45 
acres  in  Custer  County. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
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afforded  in  connection  with  the       ! 
proposed  witfadrawal.  All  interested 
persons  who  desire  a  pablic  meeting  for 
the  purpose  of  being  heard  on  the    I 
proposed  withdrawal  must  submit  ■ 
written  reqxiest  to  the  undersigned  | 
officer  within  90  day*  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  pabbc  meeting  will  be  held,  a 
notice  of  time  and  place  will  be       I 
published  in  the  Padetal  Regwtar  at 
least  30  days  before  the  scheduled  date 
of  the  meeting.  The  application  will  be 
processed  in  accordaJKe  with  the 
regulations  set  forth  in  43  CFR  Part  2300. 

For  a  period  of  2  3rears  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  uaieae  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  will  be 
permitted  during  this  segregative  p^iod 
are  those  that  are  within  the  statutory 
authorities  pertinent  to  National  Forest 
lands  and  subject  to  discretionary 
approval. 

The  temporary  segregation  of  the 
lands  in  connection  wiSi  this  ' 

withdrawal  application  shall  not  affect 
the  administrative  jurisdiction  over  the 
lands,  and  the  segregation  shall  not 
have  the  effect  of  authorizing  any  use  of 
the  lands  by  the  Department  of 
Agriculture. 


lohn  A.  Kuriatkowaki. 

Deputy  State  Director,  Division  of  Lands  and 
Renewable  Resources. 
May  9. 198a 

[PR  Doc.  88-11176  Filed  5-18-88:  8^45  I 

■■JJNO  CODE  4310-ON-4I 


i  anq 


[CA-OKMM-4212-13;  CA  2247tl 


Realty  Actions;  Sales, 
Califomia 


•tCJ 


agency:  Bureau  of  Land  Management 
(BLM);  Interior.  , 

REALTY  ACTKNC  Exchai^e  of  Public  j 
Lands  in  Placer  and  Yuba  Counties,  CA. 

summary:  The  following  described 
public  lands  are  being  cooaideied  for 
exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C  1716): 

Placer  Coanty,  CaSfmia 

T.15N..R.10E,MDM. 
Sec  14.  NViNEV«.  lot  1: 
Sec.  22,  EHSE^  SWV4SEy4; 
Sec.  23.  S^4SV4NE%.  N%SEV4.  SW%SEy4. 

NWV4SEV4SEy4: 
Sec.  2&  WHNWV^SW^  SW)4SWM. 

SVbSE%SWV4.  loU  1,  2.  6. 9  a  n: 


Sec.  35.  WV«NE%.  NVW^NWK 
SWV4NW%NW%.  WHSWV4NW%. 

Yuba  Coanty,  Cafifoniia 

T.  19  N.,  R.  6  E..  MDM 
Sec  13,  NW  V4NWV4.  lots  1,  S.  3. 4.  S,  •  a  r 


rARY  MFORRunoN:  In 

exchange  for  some  of  the  above  pi^Bc 
lands  (not  all  would  be  exchanged),  ttw 
United  States  would  acquire 
approximately  BOO  acres  of  private  land 
.  from  Bohemia  In&  The  private  lands 
offered  to  the  U.S.  by  Bohemia.  Inc.  are 
located  in  the  vicinity  of  the  North  Fork 
c^  the  American  River  which  Congress 
has  designated  as  a  WOd  and  Scenic 
River  in  1978. 

This  notice,  as  provided  in  43  CFR 
2201.1(b),  shall  segregate  the  pubUc 
lands  that  are  being  considered  for  this 
exchange.  By  pnb^catioa  of  this  notice, 
those  vacant,  unappropriated  and 
unreserved  public  lands  described 
above  are  segregated  from  settlement, 
location  and  entry  under  the  pubtic  land 
laws,  including  the  mining  laws,  bat  not 
the  mineral  leasing  laws.  The 
segregative  effect  shall  tominate  upon 
issuance  of  patent,  or  upon  publicaticKi 
in  the  Fedaral  Ragister  of  a  termination 
of  the  segregation,  or  t¥vo  (2)  years  fron 
the  date  of  this  notice,  whichever  ocean 
first.  This  action  is  neceaaaiy  while 
eliminating  conflicting  encumbrances  on 
the  public  lands  during  exchange 
processing.  Once  negotiations  are 
completed,  a  notice  will  be  published 
identifying  the  specific  Fed«'al  and 
private  lands  to  be  exchanged. 
address:  lafermation  concerning  this 
exchange  prc^iosal  is  avaikble  from 
Kfike  Kelley  at  the  Folsom  Resource 
Area  OfBce.  63  Natoma  Street.  Folsom. 
CA  95630:  (916)  9aS-4474. 
DATE:  For  a  period  of  finty-five  (45)  days 
from  the  date  of  publication  of  this 
notice  in  the  Fedard  Begiatai.  interested 
parties  may  submit  comments  to  &e 
Area  Manager  at  the  above  addreaa. 

Dale:  May  13. 1988. 
D.K.  Swickaid. 
AreaMaaager. 
[PR  Doc  88-11228  Filed  5-18-88;  83*5  aa^ 

BILUNa  COOE  4310-S4-H 

(llt-070-4M-4212-14:  II-SM71) 

Realty  Action:  Sals  Of  PuUe  Und  IB 
Powell  County,  MX 

AOCNCV:  Bureau  of  Land  Managenent; 
Interior. 

ACnoN:  Proposed  noncon^wtitive  sale 
of  pabbc  land  in  PoweU  County. 

Montana. 


v:  The  foHowing  described  land 
has  been  examined  and  identified  as 


suitable  for  disposal  by  direct  sale 
under  section  203  of  the  Federal  Land 
Policy  and  Management  Act  of  1976, 43 
U.S.C.  1716: 

Nadpal  MaridiM.  Moatana 

T.13N.,R.MW.. 
Sec  18,  lot  IB,  eontaiiiing  .10  acres  more  or 
Jess. 

The  above  described  land  is  being 
offered  as  a  direct  sale  to  the  owners  of 
the  improvement  on  the  land  at  the 
appraised  value.  Sale  of  the  laad  wiU 
not  be  held  antfl  60  days  after  the  date 
of  this  notice. 

date:  Fw  a  period  of  45dagr>  froas  the 
date  of  this  notice,  interested  partisa 
may  submit  ocHBmeats  to  the  BaUe 
District  Maaager.  P.O.  Box  338a  Butte, 
Montana  59702.  Any  adverse  oomatents 
will  be  evaluated  by  the  State  Director 
who  mey  austaia,  vacate,  or  no^y  this 
leahy  action.  In  the  absence  of  any 
objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  Interior. 

SUPnmENTARV  INFORMATION:  The 
proposed  sale  wiB  resolve  an 
inadvertent  occupancy  trespass.  The 
action  is  consistent  with  the  Garnet 
Resource  Management  Plan.  Powell 
County  and  Montana  government 
offidais  have  been  notified  of  ttie  sale. 
The  land  has  been  not  been  used  for  and 
is  not  required  for  any  Federal  parpoee. 
The  public  interest  will  be  served  by  the 
sale  of  this  parcel  to  protect  the  private 
landowner's  equity. 

Pabhcatioo  of  this  notice  in  the 
Federal  Register  will  segregate  the 
public  land  described  above  from 
settlement,  location,  or  entry  under  the 
public  land  laws,  fnchuSng  the  mining 
laws,  as  provided  in  43  CFR  2711  J.02. 
but  not  firom  sale  pursuant  to  section  203 
of  the  Federal  Land  Policy  and 
Management  Act  of  1876. 

Detailed  infonnatian  concerning  the 
sale  is  available  at  the  Buttle  District 
Office. 

May  13, 1988. 
Jamas  A.  Mootfaouae. 
DiMtrict  Maaager. 

(FR  Doc  88-11230  Filad  S-U-aft  &i5  am) 
■I  I BW  ocoa  m 


[ES-«40-<l»-MaO-13;  (E8-<Btt01,  Group 
184)] 

Minnesota;  HOng  of  Plat  of  Subdhrision 
ofSscUonS 

May  12. 18881 

1.  The  plet  of  the  dependent  resurvey 
of  the  eest  boundary  uid  portions  of  the 
south  and  west  boondaries  and  a 


portion  of  tke  aid)divakaial  Kaes  of 
Towsehip  14S  Norft.  Bai«e  SB  West. 
FiAh  Principd  Meridian,  Minnesota,  wifl 
be  olEdaly  filed  in  Ike  Eastern  States 
Office,  Alexandria,  Virginia  at  7:30  ajB., 
on  Jime  27. 1988. 

2.  The  dependent  resurvey  was  made 
at  the  request  of  the  Bureau  of  Indian 
Affairs. 

'  X  AU  inquiries  or  protests  f!f>iKr4^ming 
the  terhnical  aspects  of  the  dependent 
resurvey  must  bie  sent  to  the  Deputy 
Stale  Director  for  Cadastral  Survey. 
Eastern  Statea  Office.  Bureau  of  Land 
ManageiMBt.  350  South  Pickett  Street 
Alexandria.  Viigiaia  22304.  prior  to  7:30 
ajn..  June  27. 198& 

4.  Copies  of  the  plat  will  be  n»de 
available  upon  request  and  prepayment 
of  the  teproduetion  fee  of  $4.00  per  copy. 

Deputy  SlataDincior  for  CadaatFoJ  Sumy 
and  Support  Sarricm. 

VfR  Doc  88-11277  Ftted  S-18-8B:  8:45  am) 


Minerals  Managsmant  Ssrvlcs 


DsvswpnMffl 
Documsfil, 


Operations  Coordination 
ProcMCoon  Co. 


AQENCv:  Minerals  Management  Service. 
Interior. 

actidh:  Notice  of  the  receipt  of  a 
proposed  DeretopemntOpenrtioos 
CoowBaatioB  Docnment  (DOCD). 


V.  Notice  is  hereby  given  that 
Amoco  Production  Company  has 
submnitted  a  DOCD  describing  the 
activities  it  proposes  to  condoct  on 
Lease  OCS-G  5618.  Block  221.  Soaft 
TimbaUer  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  uea 
provide  for  the  develt^meni  and 
production  of  hydrocarbons  with 
tafpott  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Fourchon.  Louisiana. 
date:  The  sub)ect  DOCD  was  deemed 
submitted  on  May  11. 1988.  Comments 
must  be  received  within  15  days  of  the 
publication  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 
AnPRfMEi.  A  copy  of  the  Sobject 
DOCD  ia  availavie  for  public  review  at 
the  PuWc  Information  Office.  Gulf  of 
Mexico  OCS  Region,  kfinerals 
Management  Service.  1201  Qmwood 
Park  Boolevard.  Rooas  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.Bi. 
to  4:30  pjn..  Monday  through  Friday).  A 
copy  irf  die  DOCD  and  Urn 
accompanying  Consistem^  Certification 
are  also  avaiteble  for  pubbc  review  at 
the  Coastal  Managesaent  SectioB  OfBce 


located  on  the  lOlii  Floor  of  the  State 
Lands  and  ^tatar•l  Resewces  B«iiI<Kng, 
825  North  4th  Street  Baton  Rouge. 
Louisiana  (Office  Hours:  8  ajn.  to  4:30 
pjB.,  Monday  tivoogh  Friday).  Hie 
pablie  any  sotanH  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plana.  Poet  OfBce  Box  44487,  Baton 
Rouge.  Louisiana  70806. 

FOir  raarrHER  INTORaiATION  CONTACT 

Mr.  Lars  T.  Herfast;  Mhierals 
Management  Service.  Gulf  of  Mexico 
OCS  Region.  Field  Operations,  nans, 
PlatfiDrm  and  Pipeline  Section, 
Exploration/Development  Plans  Unit 
Telephone  (SOI)  73(»-2533). 
SUPPLEMENTARY  INPORMATIOM:  The 
purpose  of  this  Notice  is  to  inform  the 
pubhc  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  pubKc  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  &  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  imder  whidi  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  execatives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53665). 

Those  practices  and  procedures  are"' 
set  oat  in  revised  §250134  of  Htle  30  of 
the  CFR. 

Date:  May  11, 1988. 

).  Roger*  Pearcy. 

Regional  Dinctor.  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc  88-11232  FHed  5-18-88:  8:45  am] 


OavslopnMnt  Operations  Coordination 
Document;  Corpus  Ctiristi  OH  and  Gas 
Co. 

AOBCV:  Minerals  Management  Service, 
Intetior. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Docmnent  (DOCD). 


r:  Notice  is  hereby  given  thet 
Corpus  Christi  Oil  and  Gas  Company 
has  submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  9001.  Mock  705. 
Matagorda  Island  Area,  offshore  Texas. 
Proposed  plans  for  the  above  area 
provide  far  the  development  and 
production  of  hydrocartKms  with 


support  activities  to  be  conducted  nxmi 
an  existing  onshore  base  located  et  Port 
O'Conner,  Texas. 

date:  The  subject  DOCD  was  deemed 
submitted  on  May  13. 1988. 


:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard.  Room  114,  New 
Orleans,  Louisiana  (Office  Hourr  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday). 
FOR  niRTMER  INFORMATION  CONTACT: 
Mr.  Michael  D.  Joseph;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region.  PieU  Operations,  Plans. 
Platform  and  Pipeline  Sectica. 
Bxploration/Devebprnent  Plnis  Unit 
Telephone  (504)  736-2675. 
■  UPPtlMEWTAWY  MFORaUTKNT  The 

purpose  of  this  Notice  is  to  inform  the 
public.  porsasBt  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  tlw  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
9  250.34  of  Title  30  of  the  CFR. 

Date:  May  13. 1968. 

J.  Rogera  Pearey, 

Regtomrl  Difector,  Caif  of  Mexico  OCS 
Region. 

(FR  Doc.  88-11233  FHed  5-18-88:  8:45  am] 

BOlMa  COOe  41KMWt-M 


Davalopnient  Oparatlona  Coordination 
Document;  Exxon  Co.,  U.S  JL 

AOB4CY:  Minerals  Management  Service, 
Interior. 

ACnoir  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 


;  Notice  is  hereby  given  that 
Exxon  Company,  U.S.A.  has  submitted  a 
DOCD  describ^  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
56IK,  Block  145,  South  Timbalier  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  aree  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  existing  onshore 
base  located  at  Grand  Isle,  Louisiana. 
DATK  The  sobfect  DOa>  was  deemed 
submitted  on  May  10, 1988. 
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:  A  copy  of  the  subject  DOCD 
is  available  for  pubUc  review  at  the 
Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114.  New 
Orieans.  Louisiana  (Office  Hours:  8  a  jn. 
to  4.*30  pjn^  Monday  through  Friday). 

PON  MRTHn  INrOWMATlOW  CONTACR 

Mr.  Michael  D.  Joseph:  Minerals       | 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  iHans  Unit; 
Telephone  (504)  738-2875.  | 

suwuHMfTiuiv  wrowMiTiow:  The 
purpose  of  this  Notice  is  to  inform  the 
public  pursuant  to  section  25  of  the  OCS 
Land  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  PR  53685).  Those  practices  ^d 
procedures  are  set  out  in  revised 
9  250.34  of  Tide  30  of  the  CFR. 

Date:  May  la  1968. 


TiUe:  Permanent  Program  Inspection 
and  Enforcement  Procedures,  30  CFR 
Part  840. 

Abstract  Section  517  of  Pab<  L  86-87 
requires  that  inspections  of  surface  coal 
mining  and  reclamation  operations  are 
conducted  as  necessary  to  administer 
and  evaluate  approved  State  programs. 
This  information  is  used  by  the 
regulatny  authority  and  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  to  ensure  that  surface 
coaling  mining  and  reclamation 
operations  are  conducted  in  a  manner 
which  preserves  and  enhances 
environmental  concerns  as  expressed  in 
the  Act 

Bureau  Form  Number  None. 

Frequency:  On  occasion,  monthly, 
quarteriy,  and  annually. 

Description  of  Respondettts:  State 
regulatory  authorities. 

Annual  Responses:  120,100. 

Annual  Burden  Hours:  456,492. 

Bureau  Clearance  Officer  Nancy  Ann 
Baka,  (202)  343-5981. 

Dated:  May  12. 1968. 
Aodraw  F.  DaVito, 

Acting  Chief,  Regulatory  Development  and 
Issues  Management  Office. 
[FR  Doc  88-11234  Filed  6-18-88;  8.-45  am] 


I- 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc  88-11181  nied  5-18-88;  8:46  am] 


INTERNATIONAL  TRADE 
COMMISSION 

(InvMtigatlon  Na  731-TA-388  (Rmi)] 
Certain  BinMtalHc  CyHndars  From 


OffIco  of  Surfaca  MMng  Radamation      Detaiminatioo 


Information  Collaction  SulNnittad  to 
ttM  Offloa  of  Managamant  and  Budgat 
for  Raviaw  Undar  ttM  Paparworit 
Raduction  Act 

The  proposal  for  the  collection  of 
mfonnation  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Buireau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  within  30  days  directly  to  the 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer, 
Washington.  DC  205(»,  telephone  (2<I2) 
395-734a 


On  the  basis  of  the  record  *  developed 
in  the  subject  investigation,  the 
Commission  unanimously  determines, 
pursuant  to  section  735(b)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1673d(b)),  that  an 
industry  in  die  United  States  is  not 
materially  injured  or  threatened  with 
material  injury,  and  the  establishment  of 
an  industry  in  the  United  States  is  not 
materially  retarded,  by  reason  of 
imports  from  Japan  of  certain  bimetallic 
cylinders,*  provided  for  in  item  678.35  of 


■  The  record  is  defined  in  f  207.2(i)  of  tha 
ConuniMion't  Rule*  of  Practice  and  Procadure  (19 
CFIia07J(i)). 

*  Bimetallic  cylindera  are  defined  aa  hoUow  metal 
cylinder*  that  serve  as  part  of  a  machine  used  to 
proce**  various  materials,  including  plastic  reaina, 
and  various  types  of  food,  either  by  injection 
molding,  extrusion,  or  by  blow  molding.  The 
products  consist  of  an  outer  sbail  of  slaal  and  an 
inner  lining  of  a  corroaion-  and  abraaion  nwlitant 
alloy  that  are  metallurgically  bonded,  and  ara.  If 
imported,  raponed  onder  itema  fl7B,3^7a  S7SJ87S, 
and  ST&asso  of  the  Tariff  Scfaedalea  of  the  tJnited 
State*  AnnoUted  (TSUSA). 


the  Tariff  Schedules  of  the  United 
States,  that  have  been  found  by  the 
Department  of  Commerce  to  be  sold  in 
the  United  States  at  less  than  fair  value 
(LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  January  15, 1988, 
following  a  preliminary  determination 
by  the  Depairtment  of  Commerce  that 
Imports  <A  bimetallic  cylinders  from 
Japan  were  being  sold  at  LTFV  within 
the  meaning  of  section  731  of  the  Act  (10 
U.S.C.  1673).  Notice  of  die  institution  of 
the  Commission'^  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  notice  in  the  Office  of  the  Secretary. 
U.S.  International  Trade  Commission, 
Washington,  DC  and  by  publishing  the 
notice  in  the  Federal  Raglttar  of 
February  3, 1988  (53  FR  3084).  The 
hearing  was  held  in  Washington.  DC,  on 
April  7, 1988,  and  all  persons  who 
requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 
counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  tiie 
Secretary  of  Commerce  on  May  13, 1988. 
The  views  of  the  Commission  are 
contained  in  USITC  PubUcation  2060 
(May  1988),  entitied  "Certain  Bimetallic 
Cylinders  from  Jap€ui:  Determination  of 
the  Commission  in  Investigation  No. 
731-TA-d83  (Final)  Under  the  Tariff  Act 
of  193a  Together  With  die  Information 
Obtained  in  the  Investigation." 

Issued:  May  13, 1988. 
KamMthR.  Mason. 

Secretary. 

[FR  Doc.  88-11209  Filed  6-18-88;  &45  am] 

aaxate  cooc ' 


DEPARTMENT  OF  JUSTICE 

LodgkiQ  of  Conaant  Dacraa  Undar 
Raaourea  Conaarvatlon  aiKl  Racovary 
Ad;  Kayatona  ConsoNdatad 
biduslilaa,  Inc. 

In  accordance  with  Departmental 
policy,  notice  is  hereby  given  that  on 
May  11, 1988,  a  proposed  Consent 
Dea«e  in  United  States  v.  Keystone 
Consolidated  Industries,  Inc..  was 
lodged  with  tiie  United  States  District 
Court  for  the  Central  District  of  Illinois. 
The  proposed  Consent  Decree  provides 
for  compliance  with  closure 
requirements  under  the  Resource 
Conservation  and  Recovery  Act,  42 
U.S.C.  6001  et  seq.,  at  defendant's 
facility  in  Peoria,  Illinois,  and  for 
payment  by  defendant  of  a  dvil  penalty. 


The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Keystone  Consolidated  Industries, 
Inc.;  D.J.  reference  #90-7-1-338. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  Central  District  of 
Illinois.  100  NE.  Monroe  Street,  room 
253.  Peoria,  Illinois,  at  the  Region  V 
office  of  the  United  States 
Environmental  Protection  Agency,  230 
South  Dearborn  Street,  Chicago,  Illinois 
60604,  and  at  the  Environmental 
Enf6rcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1515, 9th  Street  and 
Pennsylvania  Avenue  NW..  Washington. 
DC  20530.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $2.00  payable  to  the 
Treasurer  of  the  United  States. 
Roger  |.  Maisulla, 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
[FR  Doc.  88-11187  Filed  5-18-88;  8:45  am] 

BILUNQ  cooc  4410-01^ 


Lodging  of  Conaant  Dacraa  Pursuant 
To  Comprahanalva  Environmantal 
Raaponaa,  Compansation,  and  Liability 
Act  of  19M  and  Raaourea 
Consarvatlon  and  Racovary  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  May  5, 1988,  a  proposed 
consent  decree  in  United  States  of 
America;  and  State  of  Maine  and  Board 
of  Environmental  Protection  v.  Richard 
Dingwell  d/b/a  TheMcKin  Company,  et 
ai.  Civil  Action  No.  88-0101^,  was 
lodged  witii  the  United  States  Distinct 
CouM  for  the  District  of  Maine.  The 
complaint  filed  by  the  United  States, 
jointly  with  the  State  of  Maine,  sought 
recovery  of  response  costs  and 
injunctive  relief  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  and  the  Resource  Conservation  and 
Recovery  Act  against  over  300 
companies  that  generated  hazardous 
wastes  fotmd  at  the  McKin  Landfill  in 
Gray,  Maine. 

The  consent  decree  provides  that  the 
settiing  defendants  will  complete 
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remedial  work  at  tiie  site,  and  will 
reimburse  the  United  States  and  the 
State  of  Maine  for  most  of  their  past 
response  costs  and  future  costs  of 
overseeing  the  remedial  action. 

The  Department  ofjustice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Comments  shoidd  be  addressed  to  the 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington,  DC  20530,  and 
should  refer  to  United  States  of 
America:  and  State  of  Maine  and  Board 
of  Environmental  Protection  v.  Richard 
'Dingwell  d/b/a  The  McKin  Company,  et 
oL  D.J.  Ref.  90-11-2-133. 

The  proposed  consent  decree  and 
amendment  may  be  examined  at  the 
office  of  the  United  States  AUoroey,  156 
Federal  Street,  Portland,  Maine  and  at 
the  Region  I  office  of  tiie  Environmental 
Protection  Agency,  2203  JFK  Federal 
Building,  Boston,  Mass.  02203.  Copies  of 
the  consent  decree  may  be  examined  at 
the  Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
Department  ofjustice,  Room  1517,  Ninth 
Street  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  Copies  of  tiie 
proposed  consent  decree  may  be   \ 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice. 

In  requesting  a  copy,  please  enclose  a 

check  in  the  amount  of (10  cents 

per  page  reproduction  cost)  payable  to 

the  Treasurer  of  the  United  States. 

Roger ).  Marzulla, 

Assistant  Attorney  General,  Land  and 

Natural  Resources  Division. 

(FR  Doc.  88-11236  FUed  5-18-88;  8:45  am) 

BIUMQ  CODE  4410-01-M 


Consant  Dacraa  In  Oaan  Air  Act 
Enforcamant  Action;  Multl-Color  Corp. 

In  accordance  with  the  Departmental 
Policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  Compliant  and  Consent 
Decree  in  United  States  v.  Multi-Color 
Corporation,  Civil  Action  No.  C-1-88- 
0425  was  lodged  with  the  United  States 
District  Court  for  the  Southern  District 
of  Ohio  on  May  9, 1988.  The  Complaint 
alleges  Multi-Color  Corporation  has 
violated  the  Clean  Air  Act  and  the  Ohio 
State  Implementation  Plan  for  volatile 
organic  compounds  at  Multi-Color's 
Cincinnati,  Ohio  faciUty.  The  proposed 
decree  requires  Multi-Color  to  install 
pollution  control  technology,  to  satisfy 
various  monitoring,  record  keeping  and 
reporting  requirements,  and  orders 
Multi-Color  to  pay  a  civil  penalty  of 
$75,000. 


The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  publication 
date  of  this  notice  written  comments 
relating  to  the  decree.  Comments  should 
be  addressed  to  the  Assistant  Attorney 
General,  Land  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  refer  to 
United  States  V.  Multi-Color 
Corporation,  90-5-2-1-957 A. 

The  proposed  consent  decree  can  be 
examined  at  the  office  of  the  United 
States  Attorney,  220  U.S.  Post  Office.  5th 
and  Wabiut  Street,  Cincinnati.  Ohio 
45202  and  at  tiie  Region  V  Office  of  the 
Environmental  Protection  Agency,  230 
South  Dearborn  Street,  Chicago,  Illinois 
60604.  Copies  of  the  consent  decree  may 
be  obtained  in  person  or  by  mail  from 
the  Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1521, 
Ninth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20530.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amoiuit  of  $1.50  (10  cents 
per  page  reproduction  cost)  payable  to 
the  Treasurer  of  the  United  States.  The 
Decree  can  be  examined  at  the  above 
address  without  cost 
Roger ).  Maixulla, 

Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 
(FR  Doc.  88-11237  Filed  5-18-88;  8:45  am] 
anjJNa  code  44i»-ot-M 

Antitrust  Division 

Pursuant  to  tt>a  National  Cooparativa 
Resaarch  Act  of  1984— SEMATECH, 
inc. 

Notice  is  hereby  given  that  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984,  IS 
U.S.C.  4301  et  seq.  ("tiie  Act"),  tiie 
members  of  SEMATECH.  Inc. 
("SEMATECH")  have  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  tiie  members  of  SEMATECH  and  (2) 
the  nature  and  objectives  of  the  ventured 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  potential  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act  the  identities 
of  the  parties  to  SEMATECH  and 
SEMATECH's  general  area  of  planned 
activity,  are  given  below. 

The  members  of  SEMATECH  are: 
Advanced  Micro  Devices,  Inc. 
American  Telephone  &  Telegraph 

Company 
Digital  Equipment  Corporation 
Harris  Corporation 
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Hewlett-Packard  Company 
INTEL  Corporation 
International  Business  Machines 

Corporation 
Micron  Technology,  Inc. 
Motorola,  Inc. 

National  Semiconductor  Corporation 
RockweU  International  Corporation 
Texas  Instruments  Incorporated 
NCR  Corporation 

SEMATBCIfs  area  of  planned  activity 
is  research  and  development  related  to 
advanced  semiconductor  manufecturing 
techniques  that  can  be  used  by 
SEMATBCH's  members  in  their  own 
manufacturing  processes. 
Joseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc  88-11235  Filed  &-18-Ba:  8:45  am] 

■UJNQ  COK  44W-01-II 


Drug  Enforcement  Adminiatratfon 

Manufacturer  of  Controlled 
SuiMtancee;  AppOcation;  CamlKldge 
laotope  Lat>oratorles 

Pursuant  to  S  13(n.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  January  14. 1988, 
Cambridge  Isotope  Laboratories,  20 
Commerce  Way.  Wobum. 
Massachusetts  01801.  made  application 
to  the  Drug  Enforcement  Administration 
(DEA]  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  Usted  below: 


Onig 


Amphetamine,  its  salts,  optical  isomers. 

and  salts  o<  its  optical  isomers  (1100). 
Methamphatamine.   its  salts,   iaomen, 

and  salts  d  its  iaomars  (1105). 

Phencycfcine  (7471) _..„ 

Cocaine  (9041) 
Codeine  (9050) 

Oxycodone  (9143) 

Hydronwphone  (9150). 
Morphine  (9300) 


Sdwdule 


These  substances  will  be 
^manufactiired  in  limited  quantities 
ranging  from  two  to  ten  grams. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  conmients  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Drug  Enforcement  Adminstration, 
United  States  Department  of  Justice, 
1405 1  Street,  NW.,  Washington,  DC 


20537,  Attentioii:  DEA  Federal  Register 
Representative  (Room  1112),  and  must 
be  filed  no  later  than  (30  days  from 
publication). 
Gene  R.  Haidip, 

Deputy  Aasiattutt  Administrator,  Offlae  o/ 
Diversion  Control,  Drug  Enforceaieat 
Administration. 
Dated:  May  11, 1968. 

[FR  Doc.  88-11261  Filed  5-18-88;  8:45  am] 

MUMQ  COOe  4410-M-M 


Manufacturer  of  Controlled 
Suttetancee;  Reglatratlon 

By  Notice  dated  February  8, 1988,  and 
published  in  the  Federal  Register  on 
February  12, 1968;  (53  FR  4233).  Ganes 
Chemicals,  Inc.,  Industrial  Park  Road. 
Pennsville,  New  Jersey  08070,  made 
apphcation  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a 
bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 


Amobartxtal  (2125).... 
Pemobaitoilai  (2270).. 
Secctawtiitai  (2315).. 

Mettiadone  (9250) 

Mettiadone-lntermedtale,    4-cyano-2-di- 

methytwninM,     4-dipheny<     butane 

(9254). 
Bulk  dextrapropOKyplwne  (noiHtaage 

tonns)  (9273). 


Schedule 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  (rf  Federal  Regulations, 
S  1301.54(e),  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

Dated:  May  11. 1988. 

[FR  Doc.  88-11282  Piled  5-18-88;  8:45  am] 
MLUNQ  CeOC  441(M»-M 


Manufacturer  of  Controlled 
Sul)etance8;  Appieation;  Radian  Corp. 

Pursuant  to  S  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  April  11, 1988. 
Radian  Corporation,  P.O.  Box  201088, 
8501  Mo-Pac  Boulevard,  Austin,  Texas 
78759,  made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 


the  basic  classes  of  oontioUed 
substaaces  listed  below: 


Orug 


LyaMgie  add  dWhytawlds  (7315) 

Tetrahydrocamaliinols  (7370) 

Amphetamine,  Its 


IMki 


of  Ni  opUoil  Isomers  (1 100). 
pMtmin,  Ns 


isomers, 
t  of  Ms  iaomart  (1106). 

PhencycMbw  (7471) 

Fentanyl  (9801)) 


Schedule 


These  materials  will  be  produced  in 
order  to  prepare  analytical  standards 
and  the  maximimi  amotmt  of  any  of 
these  substances  which  will  be 
manufactured  is  5  grams. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  die  form  prescribed 
by  21  CFR  1318.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Drug  Enforcement  Admiidstration, 
United  States  Department  of  Justice, 
1405 1  Street  NW.,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (Room  1112),  and  must 
be  filed  no  later  than  (30  days  from 
publication). 
Gene  R.  Haislip, 

Depaty  Assistant  Administrator.  Office  of 
Diversion  Control  Drug  Enforcement 
Administration. 

Dated:  May  11, 1988. 
[FR  Doc.  88-11383  Filed  5-18-88: 8:46  am] 

MLUNQ  CODE  4«« 


SmItMdIne  and  French  L^tioratorfee, 
Manufacturer  of  Controlled 
SulMtanoee;  Notice  of  AppHeation 

Pursuant  to  i  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  February  8, 1988, 
Smithkline  and  French  Laboratories, 
Division  of  Smithkline  Beckman 
Corporation.  1530  ^ring  Garden  Street. 
Philadelphia,  Pennsylvania  19101.  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  Schedule  U 
controlled  substance  amphetamine,  its 
salts,  optical  isomers,  and  salts  of  its 
optical  isomers  (1100). 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 


may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1318.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Drug  Enforcement  Administration, 
United  States  Department  of  Justice, 
1405 1  Street  NW.,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (Room  1112),  and  must 
be  filed  no  later  than  June  20, 1988. 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control  Drug  Enforcement 
Administration. 

'  Dated:  May  11, 1988. 

[FR  Doc.  88-11284  Filed  5-18-88;  8:45  am] 
BIUJNO  COOC  44KHIS-M 


Smithkline  Ctiemicaia,  Manufacturer  of 
Controlled  SulMtancea;  Notice  of 
Application 

Pursuant  to  §  1301.43(a)  of  Titie  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  February  8. 1988. 
Smithkline  Chemicals.  Division 
Smithkline  Beckman  Corporation,  900 
River  Road,  Conshohocken, 
Pennsylvania  19428,  made  application  to 
the  Drug  Enforcement  Administratipn 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 
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Drug 


4^nethoxyamphetomine  (7411) 

Amphetamine,   its  salts,  optical  isomers. 

and  salts  of  its  optical  isomers  (1 100) 

Phenytacetone  (8501) 


Sched- 

ute 


Any  other  such  applicant  and  any 
person  who  is  presenUy  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  tiie  form  prescribed 
by  21  CFR  1316.47. 

Any  such  conunnents,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Drug  Enforcement  Administration, 
United  States  Department  of  Justice, 
1405 1  Sti«et  NW.,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (Room  1112).  and  must 
be  filed  no  later  than  Jtme  20. 1988. 


Dated:  May  11. 1968. 

Gene  R.  HaisUp. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control  Drug  Enforcement 
Administration. 

[FR  Doc.  88-11265  Filed  5-18-88;  8:45  am] 
atUJNO  CODE  44KMW-M 

Western  Fehr  i^boratortes, 
Manufacturer  of  Controlied 
Substancea;  Notice  of  Application 

Pursuant  to  S  1301.43(a)  of  Titie  21  of 
tiie  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  March  28, 1988, 
Western  Fher  Laboratories,  Inc., 
Carretera  132,  KM.  25.3,  P.O.  Box  7468, 
Ponce,  Puerto  Rico  00732,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  Schedule  II 
controlled  substance  phenmetrazine  and 
its  salts  (1631). 

Any  other  such  applicant  and  any 
person  who  is  presentiy  registered  with 
DEA  to  manufacture  such  substance 
may  file  comnients  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Drug  Enforcement  Administration, 
United  States  Department  of  Justice, 
1405 1  Street  NW.,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (Room  1112),  and  must 
be  filed  no  later  than  June  20, 1988. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control  Drug  Enforcement 
Administration. 
Dated:  May  11. 1988. 

[FR  Doc.  88-11286  Filed  5-18-88;  8:45  am] 

BILUNG  COOE  4410-Ot-H 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Partially  Open  Meeting;  Expansion  Arts 
Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463],  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Expansion 
Arts  Advisory  Panel  (Community 
Foundation  Initiative  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  June  7, 1988  from  9:00  a.m.-5:30 
p.m.  in  room  714  of  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue  NW., 
Washington,  DC  2050a 


A  portion  of  this  meeting  will  be  open 
to  the  public  on  June  7, 1988  from  9:00- 
10:00  a.m.  and  frtim  4:30-5:30  p.m.  The 
topics  for  discussion  will  include  general 
program  review  and  policy  issues. 

The  remaining  sessions  of  the  meeting 
on  June  7, 1988,  from  10:00  a.m.-4:30  p.m. 
are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of  552b 
of  TiUe  5,  United  States  Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506,  202/682-5532,  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 

Dated:  May  18, 1988. 
Yvonne  M.  SaMae, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
[FR  Doc.  88-11287  Filed  5-18-88;  8:45  am] 
SNJJNQ  CODE  rS37-ei-H 


Partially  Open;  Expansion  Arts 
Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Expansion 
Arts  Advisory  Panel  (Services  to  the 
Field  Section]  to  the  National  Council  on 
the  Arts  will  be  held  on  June  8, 1988 
from  9:00  a.m.-5:30  p.m.  in  room  714  of 
the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  June  8. 1988  from  9:00- 
10:30  a.m.  and  fi^om  4:20-5:30  p.m.  The 
topics  for  discussion  will  include  general 
program  overview  and  policy  issue. 

The  remaining  sessions  of  the  meeting 
on  June  8, 1988,  frt>m  10:30  a.m.-4:20  p.m. 
are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 


17990 
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financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Registar  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (cH4),  (6)  and  (9)(B)  552b  of 
Title  5,  United  States  Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW,  Washington, 
DC  20506.  202/662-5532,  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  ro  call  (202)  682-^433. 
YvooM  M.  Sabfaw,  i 

Director,  Council  and  Panel  Operationr, 
National  Endowment  for  the  Arts. 
May  16. 198&  | 


[FR  Doc.  88-11288  Filed  5-18-68;  8:45 

[MLUNO  COOC  7537-01-M 


bl 


Closed  Meeting;  Inter-Arts  Advisory 


Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Inter-Arts 
Advisory  Panel  (Folk  Arts  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  June  9, 1968,  fitim  9:00  a.m.>5:30 
p.m.;  June  10. 1988.  from  9:00  a jn.-10-.30 
p.m.:  and  on  June  11, 1988,  from  9:00 
a.m.-4:00  p.m.  in  room  716  of  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue  NW..  Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  appbcations  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Fedecal  Register  of 
February  13. 198a  these  sessions  wiO  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4).  (6)  and  (9)(B)  of  5S2b 
of  Title  5.  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvomie  M.  Sabine.  Advisory  Committee 


Management  Officer.  National 
Endowment  for  the  Arts.  Washington, 
DC  20506.  or  call  (202)  682^5433. 

May  IS,  196& 
Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 

[FR  Doc.  88-11280  Ftled  5-18-88;  8:45  am] 

aajJNQ  CODE  7BS7-«1-« 


Partially  Open  Meeting;  Miiaetim  Arte 
Advisory  Panel 

Pursuant  to  section  10(a)(2]  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Museum  Arts 
Advisory  Panel  to  the  National  Conndl 
on  the  Arts  to  be  held  on  May  24, 1988 
fit>m  9:00  ajn.-5:30  p.m.  in  room  M-14  of 
the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506  has  been 
changed.  This  notice  supersedes  the 
previous  notice  in  53  FR  17128,  May  13. 
1988. 

A  portion  of  the  meeting  that  was  to 
be  closed  to  the  public  on  May  24. 1988, 
from  gn5-10:00  a  jn.  has  been  changed. 
The  meeting  will  be  open  to  the  public 
on  a  space  available  basis  from  9:00 
a.m.-5:30  p.m.  The  topics  for  discussion 
will  include  guidelines,  budget  and  othtf 
policy  issues. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies. 
National  Endowment  for  tl»  Arts.  1100 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20506.  202/682-5532. 
TTY  202/682-5496  at  least  seven  (7) 
days  priOT  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  frtMB  Ms. 
Yvonne  M.  Sabine,  Advismy  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington. 
DC  20506,  or  call  202/682-5433. 
Yvauw  M.  Sabfaw, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
May  16, 1988. 

[FR  Doc.  88-11290  Filed  5-18-88;  8:45  am] 

BILUNQ  CODE  7$37-01-M 


Meeting;  Huntanities  Panel 

AOCNCV:  National  Endowment  for  die 
Humanities. 

action:  Notice  of  meetings. 


;  Pursuant  to  the  jmivisions  of 
the  Advismy  Comraittee  Act  (Pub.  L  92- 
463,  as  amended),  notice  is  htmby  given 


that  tfie  following  meetings  of  the 
HanMnitiee  Panel  will  be  held  at  the  Old 
Post  Office,  1100  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20506. 

FOW  raMTNCN  MTOMMTION  CONTACT! 

Stephen ).  McOeary,  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the 
Hiunanities,  Washington,  DC  20506; 
telephone  202/786-0322. 

SUPPLEBIENTAIIY  INFOfOIATION:  The 

proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  die  Arts  and  die 
Humanities  Act  of  1965,  as  amended, 
including  dicussion  of  inforraation  given 
in  confidence  to  the  agency  by  grant 
applications.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  frvrn  a  person  and  privileged 
or  confidential;  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy;  or  (3) 
information  the  disclosiuv  of  which 
would  significantly  frustrate 
implementation  of  proposed  agency 
action,  pursuant  to  authority  granted  me 
by  the  Chairman's  Delegation  of 
Authority  to  Close  Advisory  Committee 
Meetings,  dated  January  15, 1978, 1  have 
determined  that  these  meetings  will  be 
closed  to  the  public  pursuant  to 
subsections  (c](4],  (6)  and  (9)(B)  of         < 
section  552b  of  Title  5,  United  States 
Code.. 

1.  Date:  June  6,  ig8& 
Time:  8.'30  ajn.  to  5:00  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Texts/  Publication  Subvention 
applications  in  the  fields  of  bterature 
and  linguistics,  submitted  to  the  Division 
of  Research  Programs,  for  projects 
beginning  after  October  1, 1986. 

2.  Date:  June  3, 1988. 
Time:  8:30  a  on.  to  5.-00  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Texts/Publication  Subvention 
appUcations  in  the  fields  of  the  arts  and 
philosophy,  submitted  to  the  Division  of 
Research  Programs,  for  projects 
beginning  after  October  1. 1988. 
Staphn  |.  McQMcy. 

Advisory  Committee  Management  Officer. 
[FR  Doc  88-11248  Piled  5-18-88;  8:45  am] 


NUCLEAR  REQUUnORV 
COMMISSION 

Documeots  CooiaMnft  RafMrUng  or 
Rsrorrtlrea^lng  Requlwiaieiits;  Office 
of  ManageoMnt  and  Budget  Review 

AOENCVrN^idear  Regulatory 

Commission. 

ACTION:  Nbti'ce  of  the  Office  of 

Managemeat  and  Budget  review  of 

infomratioB  collection. 

summary:  The  Nnclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  the  Office  of  Management 
and  Bud^et^  (OMB)  for  review  the 
following  proposal  for  the  collection  of 
information'  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

1.  Type  of  submission,  new,  revision, 
'  or  extension:  Extension. 

2.  The  title  of  the  information 
collection: 

10  CFR  Part  35— Medical  Use  of 

Byproduct  Material 
I^HIC  Form  473 — ENagnostic 

Misadministration  Report 

3.  The  form  number  if  applicable:  NRC 
Form  473. 

4.  How  often  the  collection  is 
required:  Required  reports  are  collected 
and  evaluated  on  a  continuing  basis  as 

\  events  occur.  Applications  for  new 
licenses  or  amendments  may  be 
submitted  at  any  time.  Applications  for 
renewal  of  licenses  are  submitted  every 
five  years.  NRC  Form  473  is  submitted 
following  the  occurrence  of  a  diagnostic 
misadministration. 

5.  Who  will  be  required  or  asked  to 
report:  Physicians  and  medical 
institutions  who  are  applicants  for  or 
holders  of  an  NRC  license  authorizing 
the  administration  of  byproduct  material 
or  its  radiation  to  humans  for  medical 
care. 

6.  An  estimate  of  the  nimiberof 
responses: 

10  CFR  Part  35—85.  755 
NRC  Form  473—500 

•     7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request: 
10  CFR  Part  3&— An  average  of  a34 

hours  per  response  plus  156  hours  per 

recordkeepar.  The  total  industry 

burden  is  419,929  hours. 
NRC  Form  473 — An  avesage  of  one  hour 

per  respoQsa.  The  total  mduatry 

burden  is  500  hours. 

8.  An  indication  of  whether  section 
3904(h).  Pub.  r..  96-511  applies:  Not 
applicable. 

9.  AkatiacU  la  CFR  Part  35,  Medical 
Use  ol  Bsipradact  MateriaL  coaCaiBS 
reqfuraBwata  that  apply  to  NRC 


licensees  who  are  aatfienaed  to 

administer  byproduct  material  or  its 
racfiation  to  humflna  for  medical  care. 
NRC  Form  473  is  used  by  NRC  medical 
licensees  to  report  diagnostic 
misadministiations  of 
radiopharmaceuticals  as  required  by  10 
CFR  Part  35.  The  information  in  the- 
required  reports,  applications  and 
records  is  used  by  the  NRC  to  ensure 
that  the  health  and  safety  of  the  public 
is  protected  and  that  licensee 
possession  and  use  of  byproduct 
material  is  in  compliance  with  license 
and  regulatory  requirements. 

Copies  of  the  snhnwital  may  be 
inspected  or  obtained  toiiies  from  the 
NRC  Public  Etocumeot  Roam.  1717  H 
Street,  NW;,  Washington,  DC  20555. 

Comments  and  questions  should  be 
directed  to  the  OMJB  reviewer,  Vartkes 
L.  Broussalian,  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  492-8132. 

Dated  at  Bethesda,  Maryland,  this  IZth  day 
of  May.  1988. 

For  the  Nuclear  Regulatory  Commisaion. 
WHIiamG.McDiMiald, 
Director,  Office  of  Administration  and 
Resources  Management. 
[FR  Doc.  8&-11214  Filed  ^18-88: 8:45  am) 

BILUNO  COOC  7SM>-01-H 

[Docket  No*.  50-389  and  50-370] 

Duke  Power  Co.;  Environmental 
Assessnsent  and  Hndtng  of  No 
Significant  Impact 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-9 
and  NPF-17,  issued  to  Duke  Power 
Company,  (die  Hcensee),  for  operation  of 
the  McGuire  Nuclear  Station,  Units  1 
and  2,  located  in  Mecklenburg  County, 
North  Carolina. 

Environmental  Assessment 

Identification  of  Propoeed  Action 

The  amendments  would  change 
Technical  Specification  (TS)  5.3.1  "Fuel 
Assemblies"  to  provide  increased 
flexibility  in  the  substitution  of  solid 
stainless  steel  rods  and  open  water 
channels  (I.e.,  vacancies)  for  fuel  rods  in 
reconstitutible  fuel  assemblies  to  be 
reinserted  m  the  reactor  core  daring  a 
refueling  outage.  Presently,  TS  5.3.1 
requires  that  each  fuel  assembly  contain 
264  fuel  rods  clad  with  Zircaloy-4, 
except  that  limited  substitutions  of  fuel 
'  rods  with  filler  rods  consisting  of 
Zircaloy-4  or  stainless  steel,  or  by^ 
vacancies,  aiay  be  made  in  peripheral 
fvak  assembUes  if  justified  by  cycle- 
specific  reload  analyses.  The  revised  TS 


5.3.1  would  require  that  each  fuel 
assembly  nominally  contain  264  fiief 
rods  dad  widi  ZrrcaIoy-4,  except  that 
substitutions  of  fuel  roids  by  filler  rods 
consisting  of  Zircaloy-4  or  stainless 
steek  01  by  vacancies,  may  be  mads  in 
fuek  assemblies  if  justified  by  cycle- 
specific  reload  analyses  using  NRC- 
appcoved  methodology.  The  proposed 
revision  would  also  state  that  should 
more  than  30  rods  in  the  core,  or  10  rods 
in  any  assembly,  be  replaced  per 
refueling,  a  special  report  describing  the 
number  of  rods  replaced  would  be 
submitted  to  the  Commission  pursuant 
to  Specification  6.9.2  within  30  days 
after  cycle  startup. 

The  Need  for  the  Proposed  Action 

The  proposed  TS  change  which 
removes  TS  requirements  concerning 
"limited  substitutions"  and  "peripheral 
fuel  assemblies"  is  needed  to  provide 
increased  operational  flexibility.  Under 
the  proposed  change,  limitations  on  fuel 
rod  substitutions  or  omissions  and 
limitations  regarding  core  locations  are 
those  implicit  in  the  justifying  analyses 
required  to  be  performed  by  the  licensee 
for  each  fuel  cycle  using  NRC-approved 
methodology  to  demonstrate  that 
existing  design  limits  and  safety 
analyses  criteria  continue  to  be  met.  The 
proposed  flexibility  is  intended  to 
provide  for  improved  fuel  performance 
by  permitting  the  timely  removal  of 
individual  fuel  rods  which  are  found  to 
be  leaking  during  a  refueling  outage.  The 
requirement  for  special  reporting  is 
proposed  in  response  to  the  NRC's 
request  to  be  informed  in  the  event  a 
significant  deviation  from  past  fuel 
performances  should  be  observed  during 
a  refueling  outage. 

Environmental  Impacts  of  the  Proposed 
Action 

The  purpose  of  the  change  is  to 
provide  for  reductions  in  future 
occupational  radiation  exposure  and 
plant  radiological  releases  through 
improvements  in  the  licensee's  fuel 
performance  program.  The  licensee's 
present  goal  for  fiiel  reliability 
improvement  is  that  the  cycle  average 
steady-state  Iodine-131  activity, 
corrected  for  tramp  contribution  and 
normalized  to  a  common  purification 
rate,  remain  below  0.02  microcuries  per 
gram.  This  corresponds  to  about  12 
leaking  fuel  rods.  The  licensee's  goal  is 
to  achieve  one-half  the  present  goal,  or 
0.01  microcuries  per  gram,  by  1990  and 
beyond.  This  will  be  achieved,  in  part, 
by  an  action  plan  of  outage  inspections 
and  reconstitution;  if  the  M31  activity 
exceeds  G.05  microcuries  per  gram 
ai^ime  during  the  cycle,  then  all  of  the 
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reconstitutable  assemblies  to  be 
reinserted  will  be  examined  by  special 
ultrasonic  testing  (UT)  equipment  for 
defects  in  individual  failed  rods  and 
results  used  for  reconstitution  decisions. 
Fuel  handling.  UT.  and  reconstitution  of 
failed  assemblies  of  a  reconstitutable 
top-nozzle  design  would  be  conducted  in 
parallel  during  refueling  outages.  The 
licensee  estimates  the  Aiel  improvement 
program  will  reduce  the  total  station 
occupational  dose  by  at  least  5  to  10 
percent  Radiological  releases  from  the 
station  during  normal  operation  would 
also  be  significantly  reduced  because  of 
improved  fuel  performance. 

The  Commission  has  completed  its 
review  of  the  proposed  amendments  to 
revise  the  TS.  The  revision  does  not 
result  in  any  significant  adverse  change 
in  the  process  for  determining  the 
adequacy  for  reload  designs  and  plant 
operation.  The  licensee  wiU  continue  to 
justify  each  cycle  specific  reload  by 
analyses  using  NRC-approved 
methodology  in  order  to  demonstrate 
that  existing  design  and  operating  limits 
are  met  in  advance  of  operation. 
Therefore,  the  proposed  change  does  not 
increase  the  probability  or 
consequences  of  accidents.  As 
discussed  above,  no  adverse  changes 
are  being  made  in  the  types  or  amoimts 
of  effluents  that  may  be  released  offsite, 
and  there  is  not  significant  increase  in 
the  allowable  individual  or  cumulative 
occupational  radiation  exposure. 

Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant  adverse 
radiological  environmental  impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
change  to  the  TS  involves  systems 
located  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
amendment  I 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  bom  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendments.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 


Alternative  Use  ofRe$ource$      -  " 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
the  "Final  Environmental  Statement 
Relating  to  Operation  of  William  B. 
McGuire— Nuclear  Station.  Units  1  and 
2."  dated  April  1978  or  Its  addendum 
dated  January  1961. 

Agencies  and  Persons  Consulted 

The  NRC  staff  has  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  adverse  effect  on  the  quality 
of  the  human  environment 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  April  1, 1988  and  a 
previous  application  of  February  5. 1988 
which  it  replaced.  Also  see  D.  Hood 
memorandum  of  April  1, 1988,  entitied 
"Summary  of  March  28, 1968  meeting  on 
TS  changes  Regarding  Use  of  Steel  Rods 
and  Open  Water  Channels  in 
Reconsititutable  Fuel  Assemblies." 
These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room.  1717  H  Street 
NW.,  Washington.  DC.  and  at  the  Atkins 
Library.  University  of  North  Carolina, 
Charlotte  (UNCC  Station).  North 
Carolina  28223. 

Dated  at  Rockville.  Maryland,  this  13th  day 
of  May  1988. 

For  the  Nuclear  Regulatory  Commission. 
David  B.  Matthe%vs, 

Director,  Project  Directorate  11-3,  Division  of 
Reactor  Projects  I/II.  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  88-11215  Filed  S-18-68: 8:45  am] 

■NJJNQ  COOC  79W41-M 


[Docket  Na  50-322] 

Long  Island  Lighting  Co; 
Environmental  Assessment  and 
Rnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
fi'om  the  required  on-site  primary 
property  damage  insurance  requirement 
of  10  CFR  50.54(w](l)  to  the  Long  Island 
Lighting  Company  (LILCO),  tiie  licensee, 
for  the  Shoreham  Nuclear  Power  Station 
(SNPS).  located  in  Suffolk  County.  New 
York. 


Environmental  AMosament 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  the  requirements  of  10 
CFR  50.S4(w)(l)  to  reduce  the  full 
amount  of  required  on-site  primary 
property  damage  Insurance.  By  letter 
dated  November  23. 1967,  the  licensee 
requested  an  exemption  to  reduce  the 
amount  of  primary  property  damage 
insurance  from  1.06  billion  dollars  to  337 
million  dollars  unit  such  time  ULCO  is 
authorized  to  operate  SNPS  at  power 
levels  greater  than  five  percent  of  full 
rated  powera.  The  reduction  in  the 
amount  of  required  on-site  primary 
property  damage  insurance  is  the 
proposed  action  being  considered  by  the 
staff. 

The  Need  for  the  Proposed  Action 

The  licensee's  November  23, 1967 
letter  provided  technical  justification 
that  337  million'dollars  of  primary 
property  damage  insurance  provides  an 
adequate  level  of  coverage  to  return  the 
SNPS  plant  to  a  condition  ready  for 
decommissioning  following  an  accident 
considering  the  current  operational  limit. 
Granting  the  exemption  request  relieves 
the  licensee  from  the  tmnecessary 
financial  burden  of  carrying  insurance 
coverage  of  1.06  billion  as  required  by  10 
CFR  50.54(w)(l)  while  operation  of  SNPS 
is  limited  to  five  percent  of  full  rated 
power. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  affects  only 
the  amount  of  on-site  primary  property 
damage  insurance  coverage  and  does 
not  affect  the  manner  of  normal  facility 
operation  or  the  risk  of  faciUty 
accidents.  While  the  change  in 
insurance  coverage  may  affect  the 
financial  arrangement  of  the  licensee 
and  have  some  economic  consequences, 
the  possibility  that  the  environmental 
impact  of  licensed  activities  would  be 
altered  by  changes  in  insurance 
coverage  is  extremely  remote.  The  staff 
has  determined,  in  a  safety  evaluation 
which  will  be  issued  separately,  that  a 
reduction  in  the  amount  of  required  on- 
site  damage  insurance,  frvm  1.06  billion 
dollars  to  337  million  dollars  is 
commensurate  with  the  clean-up  cost 
associated  with  a  postulated  accident 
while  operating  at  power  levels  less 
than  or  equal  to  five  percent  of  frill  rated 
power.  Thus,  the  reduced  coverage 
authorized  by  the  proposed  exemption  is 
sufficient  to  fund  dean-up  of 
radiological  impacta  associated  with 
.  any  accidents  postulated  at  5%  power. 
In  addition,  the  exemption  in  question 
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would  not  aiuhorize  construction  or 
operation,  would  not  authorize  a  change 
in  licensed  activities  nor  effect  changes 
in  the  permitted  tsrpes  or  amounts  of 
radiological  effhienta.  Post-accident 
radfological  releases  will  not  differ  from 
those  determined  previously,  and  the 
proposed  exemption  does  not  otherwise 
affect  facility  radiological  effluents  or 
occupational  exposure.  With  regard  to 
potential  non-radiological  impacts,  the 
proposed  exemption  does  not  affect 
plant  non-radiological  effluents  and  has 
no  other  environmental  impact 
Therefore,  the  Commission  concludes 
there  are  no  measurable  radiological  or 
non-radiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemption,  any  ahemistives  with  equal 
or  greater  environmental  impact  need 
not  be  evaluated.  The  principal 
alternative  to  tiie  exemption  would  be  to 
require  the  licensee  to  carry  1.06  billion 
dollars  of  on-site  primary  property' 
damage  insurance.  Such  an  action 
would  not  enhance  the  protection  of  the 
environment 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  considered  in  the 
Final  Enviroranental  Statement  for  the 
Shoreham  Nuclear  Power  Station. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
Based  upon  the  environmental 
assessment  the  NRC  staff  concludes 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  letter  dated 
November  23. 1987.  This  letter  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Sb^et  NW.,  Washington.  DC. 
and  at  the  Shoreham-Wading  River 
Public  Library,  Route  25A,  Shoreham, 
New  York  11788-9697. 

Dated  at  Rockville.  Maryland,  this  12th  day 
of  May  1988. 


For  the  Nuclear  Regulatory  Commission. 
Waltac  Butlata. 

Director,  Project  Direciorata  I-Z  Division  of 
Reactor  Projects  l/U,  Office  of  Nuclear 
Reactor  Reguiatioa. 

(FR  Doc  88-11218  Filed  S-18.4ft  8(46  am) 


[Docket  Na  5»-388} 

Penneytvenia  Power  *  UgtH  Cft; 
EnvlraiHiiental  AeeeeenMntand 
Hnding  of  No  Significant  irapaet 

The  U.S.  Noclear  Regulatory 
Commission  (the  Commission}  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
22,  issued  to  Pennsylvaaia  Power  and 
Light  Company,  (the  licensee),  fbr 
{^ration  of  tlM  Susquehanna  Steam 
Electric  Station,  Unit  2.  located  in 
Luzerne  County.  Pennsylvania. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  the  provisions  in  the  Technical 
Specifications  (TS)  to  support  the 
Residual  Heat  Removal  System  (RHR) 
modifications  intended  to  reduce  the 
potential  of  waterfaammer  when  RHR 
system  is  required  to  switchover  from 
Suppression  Pool  Coohng  (SPC)  mode  of 
operation  to  Low  Pressure  Coolant 
bijection  (LPCI)  mode  of  operation. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  December  23. 1987.  as 
supplemented  by  its  letters  dated  March 
11  and  24, 1988. 

The  Need  for  the  Proposed  Action 

The  proposed  change  to  the  TS  is 
required  in  order  to  permit  the  licensee 
to  incorporate  modifications  to  install 
RHR  system  bypass  capability  which 
would  reduce  the  potential  of 
waterhammer  when  RHR  system 
switches  over  from  SPC  mode  to  LPCI 
mode  of  operation. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
Technical  Specifications.  The  proposed 
modification  will  be  made  to  install 
bypass  lines  across  valves  HV-251F028 
A&B.  These  bypass  flow  paths  will  be 
used  for  normal  suppression  pool 
cooling.  The  new  piping  will  also 
include  fast  closing  valves  HV-25129 
A&B,  which  will  isolate  upon  RHR  pump 
trip  or  LPCI  initiation  signal.  The  closing 
time  is  selected  tn  allow  RHR  piping  to 
remain  water  filled,  thereby  reducing  the 
potential  of  a  waterhammer.  The 


modificatioo  wiU  neither  affect  the 
present  valves  used  for  suppression  pool 
cooling,  nor  will  it  adversely  affect  LPCI 
injection,  since  the  new  valves  being 
installed  close  faster  than  the  current 
valves.  Therefore,  both  RHR  mode  and 
LPCI  mode  of  operation  will  be 
unaffected.  Therefore,  the  proposed 
changes  do  not  increase  the  probability 
or  consequences  of  accidents,  no 
changes  are  being  made  in  the  types  of 
any  effluents  that  may  be  released 
offsite.  and  there  is  no  significant 
increase  in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure.  Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  environmental  impact 

With  regard  to  potential  non- 
radiok)gical  impacta,  the  proposed 
change  to  the  "TS  involves  systems 
located  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  March  11, 1988  (53 
FR  7995).  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  altenative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement  for 
the  Susquehanna  Steam  Electric  Station. 
Unit  1  and  2.  dated  June  1981. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
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statement  for  the  proposed  license 
amendment. 

Based  on  the  foregoing  environmental 
assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  23, 1987 
and  supplements  dated  March  11  and  24, 
1988  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  DC  and  at  the  Osterhout 
Free  Library,  Reference  Department,  71 
South  Franklin  Street.  Wilkes-Barre, 
Pennsylvania  18701. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  May  1988. 

For  the  Nuclear  Regulatory  Cominission. 
Walter  Buder. 

Director,  Project  Directorate  1-2.  Division  of 
Reactor  Projects  l/ll.  Office  of  Nuclear 
Reactor  Regulation. 

(PR  Doc  88-11217  Filed  5-18-68:  8:45  am) 
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[Dodwt  Na  50-255]  j 

Consumer*  Power  Co;  Consideration 
of  Issuance  of  Amendment  to 
Provisional  Operating  License  and 
Opportunity  for  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Conunission)  is 
considering  issuance  of  an  amendment 
to  Provisional  Operating  License  No. 
DPR-20,  issued  to  Consumers  Power 
Company  (the  licensee),  for  operation  of 
the  Palisades  Plant  located  in  Van  Buren 
County,  Michigan. 

In  accordance  with  the  licensee's 
application  for  amendment  dated 
December  22. 1987.  as  revised  April  12, 
1988,  the  amendment  would  revise  the 
provisions  in  the  Technical 
Specifications  relating  to  low 
temperature,  overpressure  protection 
and  the  heatup  and  cooldown  limits  for 
meeting  the  requirements  of  10  CFR  Part 
50,  Appendix  G. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  June  20, 1988,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  provisional  operating  license 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 


intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  %vith  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  coniFerence  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  ar6  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
sllipplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  parfy. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
paricipate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 


present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Conunission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  die  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  caU  to  Western 
Union  at  1-800-325-600  (in  Missouri  1- 
800-342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  Daniel 
R.  Mullen  (petitioner's  name  and 
telephone  number);  (date  petition  was 
mailed);  (plant  name):  and  (publication 
date  and  page  number  of  this  Federal  • 

Register  notice).  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Judd  L  Bacon,  Esq., 
Consumers  Power  Company,  212  West 
Michigan  Avenue,  Jackson,  Michigan 
492dl,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a}  (iHv)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  niay  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  22, 1987,  as 
revised  April  12. 1988.  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street  NW..  Washington.  DC. 
and  at  the  Van  Zoeren  Library,  Hope 
College.  Holland.  Michigan  49201. 

Dated  at  Rockville.  Maryland,  this  11th  day 
of  May,  1988. 


For  The  Nuclear  Regulatory  Commission. 

tbqoim  v.  VvaBDaGB. 

Actins  Director.  Project  Directorate  III-U 
Division  of  Reactor  Projeqta  III.  rv,  V» 
Special  Projects, 

[FR  Doc.  88-11218  Piled  S-18-88;  8:45  am] 


[DeciialNo.SO-457] 
Commonwealtti  Edieian  Co; 


'Nudear  Safety  Researcfi  Review 
Committee;  Meeting  I 


The  Nuclear  Safety  Research  Review 
Committee  (NSRRC)  will  hold  its  second 
meeting  of  FY  1988  on  June  2  and  3. 1988, 
-at  the  Holiday  Inn.  8120  Wisconsin 
Avenue,  Bediesda,  Maryland.  Tbe 
meeting  will  be  open  to  public 
attendance  with  the  exception  of  the 
Closed  Session  noted  below. 

The  meeting  will  begin  at  8.-15  a  jn.  on 
June  2  and  3  and  conclude  at  6KX)  p jn. 
on  June  2  and  3K)0  pjn.  on  June  3.  The 
Committee  will  hold  a  Qosed  Session 
with  the  Director  of  the  OfiBce  of 
Nuclear  Regulatory  Research  (RES)  on 
June  2  from  2M)  pjn.  to  2:30  p  jn.  to 
discuss  personnel  matters  of 
importance.  The  Committee  will  also 
hold  an  Optm  Session  on  June  2  from 
2:30  pjn.  to  3:00  pjn.  to  discuss  matters 
relating  to  the  C(^nmittee!s  review. 

The  primaiy  objective,  of  this  second 
meeting  will  be  ii^  the  Kudew 
Regulatory  Compissiod  (hntC)  staff  to 
provide  the  Committee  with  additicmal 
hiformation  on  the  NRC  nuclear  safety 
research  program  and  addiMS  questions 
raised  by  the  Committee  resulting  from 
the  initial  NSRRC  meeting  that  was  held 
February  17  and  18. 1988.  The 
Committee  is  expected  to  provide  advice 
and  recommendations  to  ^  NRC 
concerning  the  overall  management  and 
direction  of  its  nuclear  safety  research 
program. 

I  have  determined  in  accordance  with 
subsection  10(d)  Pub.  L  92-463  tiiat  it  is 
necessary  to  close  a  portion  of  this 
meeting  as  noted  above  to  discuss 
information  related  to  the  internal 
personnel  rules  and  practices  of  the 
agency  [5  U.S.C  556b(c)(2)].  and  for 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy  [5  U.S.C. 
5S2b(c)(e). 

Further  information  regarding  topics 
to  be  discussed  can  be  obtained  from 
Dr.  R.  L  Shepard  (telephone  301/492- 
3710). 

Date:  May  16, 1968. 
JoimCHoyia. 

Advisory  Committee  Management  Officer. 
-  [FR  Doc  8»-112e»^FIled  6-16-88;  8:45  am] 


Finding  Of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  a  schedular 
exemption  from  the  requirements  of  10 
CFR  50.49(f)  and  S0.49(j)  as  it  pertains  to 
Environmental  Qualification  and  a 
partial  exemption  from  the  requirements 
of  Appendix  J  to  10  CFR  Part  50  to 
Commonwealth  Edison  Company 
(CECo.  the  licensee)  for  Braidwood 
Nuclear  Power  Station.  Unit  No.  2, 
located  in  Will  County,  Illinois. 

Environmental  Assessment 

Identificastion  of  Proposed  Action: 
The  proposed  action  would  grant 
schedular  exemptions  from  the 
requirements  of  10  CFR  50.40(f)  and  (J) 
relating  to  the  environmental 
qualification  of  four  Bunker  Ramo 
instrument  penetrations.  During  an  NRC 
environmental  qualification  audit 
inspection  conducted  at  the  Braidwood 
fadlity  during  February  and  March  of 
1968,  it  was  determined  that  the 
environmental  qualification  of  four 
conteinment  peiietrafl(»  assemblies 
su|>iriied  by  Banker  Ramo  had  not  been 
adequately  demonstrated.  These 
assemblies  protect  electric  circuits  lot 
certain  post-accident  monitoring 
equipment  Further  review  led  the  NRC 
staff  to  conclude  that  the  tests  used  by 
the  Ucensee  to  environmentally  qualify 
the  assemblies  in  accordance  with  ^ 
requirements  of  10  CFR  5a49(f)  were 
inadequate  with  regrard  to  licensing 
criteria  applicable  to  the  fadlify  and  did 
not  demonstrate  qualification  of  the 
assemblies. 

The  partial  exemption  from  Appendix 
J  would  eliminate  the  fiill  pressure  test 
required  by  Paragraph  IILD.2(b)(ii)  of 
Appendix  J  following  normal  air  lock 
opening  and  substitute  a  seal  leakage 
test  to  be  conducted  at  a  pressure 
specified  in  the  Technical 
Specifications.  The  proposed  exemption 
is  in  accordance  wiUi  the  applicant's 
request  in  the  Final  Safefy  Analysis 
Report  in  the  response  to  Question 
022.78.  The  proposed  exemption  was 
found  acceptable  in  section  6.2.6  of  both 
"Safefy  Evaluation  Report  Related  to  the 
Operation  of  Byron  Station,  Unit  2," 
dated  February  1982,  and  "Safefy 
Evaluation  Report  Related  to  the 
Operation  of  Braidwood  Station.  Units  1 
and  2."  dated  November  1983  (NUREG- 
0876  and  NUREG-1002,  respectively). 

The  Need  for  the  Proposed  Action: 
Hie  proposed  exemption  to  10  CFR 


50.49(f)  and  (j)  is  needed  to  allow 
issuance  of  the  full  power  license  for  the 
facilify.  The  exemption  is  strictfy 
schedular  in  that  the  licensee  has 
committed  to  either  qualifying  the 
Bunker  Ramo  penetrations  in  question 
or  replacing  them  following  the 
Braidwood  Unit  2  surveillance  outage  in 
the  January  1989  time  frame  with 
penetrations  which  have  been 
previously  demonstrated  to  be  qualified 
per  the  licensing  criteria  applicable  to 
the  facilify.  Additionally,  the  hcensee 
has  provided  a  detailed  evaluation  of 
the  economic  impact  associated  with  the 
immediate  replacement  of  the  electrical 
penetration  assemblies  in  advance  of 
the  scheduled  January  1989  surveillance 
outage.  The  evaluation  indicated  this 
would  result  in  undue  hardship 
(economic  costs)  that  is  significantiy  in 
excess  of  that  incurred  by  othera 
similarly  situated. 

The  NRC  staff  reviewed  the  licensee's 
description  of  the  special  circumstances 
relative  to  this  exemption  request  and 
determined  that  special  circumstances 
do  exist  as  required  by  120  CFR  50.12 
and  that  this  exen4)tion  authorized  by 
law.  will  not  present  an  undue  risk  to 
the  public  health  and  safefy.  and  are 
consistent  with  the  common  defense  and 
securify. 

The  proposed  exemption  to  Appendix 
J  is  required  to  provide  the  applicant 
with  greater  plant  availability  over  the 
lifetime  of  the  plant 

Environmental  Impacts  of  the 
Proposed  Action:  The  proposed 
schedular  exemption  to  10  CFR  60.49(f) 
and  50.400)  relating  to  die 
environmental  qualification  of  four 
Bunker  Ramo  instrument  penetrations 
would  allow  operation  of  Braidwood 
Unit  2  until  completion  of  the  first 
surveillance  outage  in  January  1980. 
With  regard  to  potential  radiological 
impacts  to  the  general  public  the 
proposed  exemption  involves  features 
located  entirely  within  the  restricted 
area  as  defined  in  10  CFR  Part  20. 
Additionally,  automatic  functions  in  the 
reactor  protection  and  engineered  safefy 
features  system  would  operate  in  a 
timely  fashion  during  any  accident 
condition  by  suitable  alternative  means 
should  a  failure  of  these  penetrations 
occur.  This  exemption  does  not  affect 
the  potential  for  or  consequences  of 
radiologictd  accident  and  does  not  affect 
radiological  plant  effluents.  The 
exemption  has  no  effect  on  non- 
radiological  impacts  of  facilify 
operation.  Therefore,  the  Commission 
concludes  that  there  is  no  significant 
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impact  asaodated  wiih  thia  prapaaai 
exampMoB. 

The  staffa  detaaileet  evahiatkn  witt  W 
documealed  ia  Supplamenld  Safety 
Evaluation  Report.  SSER  ^k)>  6  (NURBG- 

100^  dated  M^  laaa.  which  i^nMrt* 
issuance  of  Ike  Bfcaidwood  Ukat  2  fuU 
pawar  bcenaa. 

The  prapoaad  ajwoip^on  ta  Appendix 
I  grants  the  tabatitntion  of  an  air  lock 
seri  taat  br  n>  air  lock  pressure  test 
while  iia  reactor  ia  in  a  shutdown  or 
refuenng  nooa.  vwien  no  maintBna  nee 
has  Been  perfomea  on  ne  air  iock  thait 
could  affi»t  its  sealing  capability,  the  air 
lode  doors  has  been  properly  closed, 
and  the  periodic  6-month  teat  at  Pa 
required  by  ftuagraph  HID.2(b)PJ  of 
Appendix  J  haa  been  performed  on 
sdiedule.  there  is  no  reason  to  expect 
the  air  lock  to  leak  excessively  just 
because  it  has  been  opeaed  while  the 
reactor  is  in  a  shutdown  or  refueling 
mode.  ^ifufMBg  fta  door  seal  loak  test 
of  Paiagiapfc  B.EX2(b)nu)  of  AppenAx  ] 
is  sufltdeni  in  this  case,  to  demonstrate 
the  contfaiaing  intcyity  of  the  air  lock. 

With  respect  to  this  exenptioD  from. 
AppmoDx  J,  the  mcrement  of  { 

environmental  impact  is  related  solely 
to  the  potenliai  increased  probabillly  of 
containment  leakage  during  an  accident. 
This  could  lead  to  higher  offsite  and 
CQBlrol  room  daaasL  However,  this 
potendallDBaaaaa  ia  wry  SBiall.  das  ta 
the  addad  seal  IrnfrBQr  teat  and  tlw 
protection  against  excaame  kakage 
aH^orded  by  the  other  tests  reijuired  by 
Appendix  }  and.  tberelore.  tbeie  ia  do 
enviBaaaeala}  iapact  with  leapact  to 
this  exemption. 

AJtemetiwm  to  Ae  Prapoted  Actiomr 
Because  tfaa  atalf  h^  coadadad  Aat  iha 
enviraaaaeBlal  afiacte  of  the  pnqnaad 
actions  are  nitgiijJip,  any  ateiaaliuea 
with  eqiaal  or  greater  emiiioiaaental 
impacta  need  nei  be  evahiatad  The 

principal  ahetnailrve  io  ead)  ease ' 

be  to  decqr  tfie  icqwasted  exaoaptiena. 
This  would  not  rniuGe  enviveMBmtat 
impacts  of  plant  operation  and  would 
resott  in  reduced  operational  flexibility, 
daiay  licensing,  and  onjustified  costs  for 
the  licensee. 

Alternative  Use  of  Resources:  These 
actions  involve  no  use  of  resonrces  not 
previously  considered  in  the  Final 
Environmental  Statements  (construction 
permit  and  low  power  Ucense)  for  the 
Braidwood  Nuclear  Power  Station.  Tinitji 
1  and  2. 

Agencies  aadPeraom  rnnm^h^.  g,^ 
NRC  staff  reviewed  the  licaaaee's 
request  and  no  other  a^uisias  or 
persons  were  consulted. 


FhuUng  of  No  SignificaaCkqpatf 

The  Commission  has  detatmined  not 
to  prepare  an  environmental  impact 
statement  fbr  the  proposed  pTcgmntfnn 

Based  opon  this  envirenmental 
assessment,  we  fsnrinrio  thaft  the 
proposed  aetioB  wiU  have  as  I 
effect  ao  tha  fuali^  af  thehioBaa 
enviioBmaBL 

For  details  wdih  respect  to  tfaia  adion. 
see  the  request  {ac  schadnlar  "''"t**^'t 
dated  April  7.  IfllB.  which  is  availaUe 
for  publia  innpnction  at  the 
Commisiion's  Public  r>ntniMent  Room. 
1717  H  Street.  NW..  Waahiogtoa.  DC 
20555  and  the  WibniofltoB  Towoahip 
Public  Library.  aM  &  Kankakee  Street, 
Wihnington,  Illinois  60481. 

Dated  at  Rockvftte,  Maiyland.  this  17th  day 
ofMayllBft 

For  the  Nnckaar  BsptlaSocy  Coramiwion. 
Daniel  R.  Mdlte. 

Pro^etJUtettamto  Ut-2,  Dhnaion  oflteaetor 
Projects-Ill.  IV,  YndStMciatPmiettB. 

[FR  Doc  M-rosgrNstf  5-M-Mc  ft4»aBi} 


[Docket  No.  fi»-»11 

Carolhta  PDwer  &  Ugbt  Ctk; 
Considiratton  of  iMuanee  of 
Amendment  to  FMflBy  QpMaOng 
License  and  Opportunity  fot  Hearing 

The  US.  Nuclear  Regulatory 
CommissioB  (Urn  CeaeMssion)  ia 
consJdaring  taaiiewce  of  an  vm  nrinn  nt 
to  I^ciily  Qpesetk^  Lkenae  Na  DVR- 
23  iaaaedte  Carattpa  Power  ft  Light 
Company  (the  Heensee)  for  operation  of 
the  H.  RRobinaeoSleaai  Electric  Plent. 
Unit  Ne^  2,  kicated  hi  Darlington  Coonty, 
SsMth  Carolina. 

The  paopeaad  amandieeBt  woidd 
change  the  Technical  SpeciflcatieiH  (T^ 
by: 

(1)  Chensiag  Bodua  3.3.1.  Sitiify 
Injection  and  BasMmri  Heat  BeBKnral 
SysteBK.  to  reaune  the  realrietkn  ol 
operalhis  power  te  t3t0  hCMH  widi  two 
safety  uiiec&m  fSi)  puapa  operable. 

(2)  Changing  section  %Jl>2,  Pwver 
Diatnbuiian  Luaita,  to  resftore  te  power 
peaking  foetor  (Fq)  to  2.32  from  ite 
current  vahie  of  2JB  with  two  SI  pumps 
operable. 

The  prepeaed  aonnhaent  would 
allaw  opentiBB  at  a  etaady  aide  reactor 
COM  pewer  keel  eat  in  exceaa  of  2300 
MWt  witi)  two  SI  pumpa  operable. 

Prior  to  iasaance  of  the  pwpoaed 
license  aaaBdaoent,  the  ComaiaaiaB 
Witt  hava  aade  feidiaia  laqiined^igr  tin 
Atoxaic  Energr  Ad  aC  1964.  as  aaaanded 
(the  Acf^  adtheCaBMBission's 
regulatkas. 

By  June  aOi  1988.  the  Ikaaaees  may  file 
a  request  for  a  hearing  ivith  respect  to 
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subject  facility  operatinf  Beanae  and 
any  peta^  wdwae  iBtaieatiBay  be 
affected,  by  thte  pwwaeiling  aaid  who 
wishes  to  participate  as  a  party  in  the 
proceeding  BafBSt  file  a  wntten.  requed 
for  hearing  and  a  petition  far  leave  to 
intarvsne  Requests  for  »  bearing  and 
petitions  foe  laawa  to  iaterveae  diall  be 
filed  in  accordance  wdtk  the 
Commission's  "Rules  of  Practice  for 
DoaMdieLieaMMtPsoceedinsa"  in  M 
CFB  Patt  a.  If  a  raqaed  for  a  beuEing  or 
peMioD  far  leeee  te  iatemne  is  filed  by 
the  above  date,  the  CemniiBaiaB  or  an 
Atomic  Safety  and  Lkxaeiag  Board, 
designated  by  feeComnwaaien  er  l^  the 
ChaiiBBm  o<  the  Ateaoie  Safia^  and 
Licensing  Boaad  Panel,  will  nde  en  the 
request  and/oc  petition,  and  the 
Secretary  ot  the  designated  Atomic 
Safety  and  Licensing.  BOaid  will  issue  a 
notice  of  hearing  or  an  appaopriate 
order. 

As  requked  by  10  CFR  2.714.  a 
petition  fbr  leave  to  intervene  shafi  set 
forth  with  particularity  the  interest  of 
the  petmoaer  in  the  proeeedug^  and 
how  that  hiterest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  speciftcalTy  explabi  the  reasons 
why  intervention  should  be  permitted 
widi  particnlai  refisrence  to  the 
following  factorc  (1)  The  nature  of  tibe 
petafoner's  ri^  trader  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  die 
natnre  ntd  extent  of  die  petitioner's 
property,  financier,  or  other  nterest  in 
the  proceedhig;  and  f3)  tfie  possible 
erRct  of  any  order  which  nay  be 
entered  in  the  proceeding  on  the 
pe^oner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(8]  of  the 
subject  metter  of  the  proceeding  as  to 
whin  psMfonei  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  interrene  or  who  has  been 
adaiMed  as  a  party  any  amend  the 
petition  wdthad  ffqanHag  leave  of  the 
Board  upte  filtnan  (l^dajw  prior  to  d>e 
first  prebaaring  coadfierence  scheduled  in 
the  proceediag  bot  such  an  amended 
petition  mod  aatiafy  dw  specificity 
reqaiieBKBts  described  above. 

Not  later  than  fifteen  (15)  dajrs  prior  to 
the  fiist  ps^earing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  aupplanmnt  ta»  tkos  petition  to 
intervene  whi^BHiathielude  a  list  of 
the  cootentiona  which  are  songht  to  be 
litigate'''  in  the  matter,  and  the  bases  for 
eadi  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  nawndawnf  aadar  consideration.  A 
petitioMT  who  fails  to  file  smdi  a 
supplement  which  satisfies  tbase 
requirements  with  respect  to  at  least  one 


contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fiilly  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
.  witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW., 
Washington.  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  1-800-325-6000  (in  Missouri  1- 
800-342-6700).  The  Western  Union 
operator  shoiild  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  Elinor 
G.  Adensam:  petitioner's  name  and 
telephone  number;  date  petition  was 
■mailed;  plant  name;  and  publication 
•date  and  page  number  of  this  Federal 
.Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  and  to  R.E.  Jones,  General 
Counsel.  Carolina  Power  &  Light 
Company.  P.O.  Box  1551.  Raleigh.  North 
.Carolina  27602,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  ^edfied  in  10 
CFR  2.714(a)(l)(i)-(v)  apd  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CPU  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  7, 1988,  which  is 
available  for  public  inapection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW..  Washington,  DC 
205S5,  and  at  the  Hartoville  Memorial 


Library,  Home  and  Fifth  Avenue. 
Hartsville,  South  Carolina  29535. 

Dated  at  RockviUe,  Maryland,  this  ISth  day 
of  May  1968. 

For  tlie  Nuclear  Regulatory  Commiasion. 
Lester  L  Kintner. 

Acting  Director.  Project  Directorate  II-l, 
Division  of  Reactor  Projects  I/II,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  88-11356  Filed  5-18-88;  8:45  am] 
aUXIlM  CODE  7SM-01-H 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Investment  PeNey  Adviaory    : 
Committea;  Meettng  and 
Determhiation  of  Clodng  of  ileattng 

The  meeting  of  the  Investment  Policy 
Advisory  Committee  to  be  held  Monday. 
May  24. 1966.  from  9:30  a.m.  to  12:00 
Noon  in  Washington,  DC  will  include 
the  development,  review  and  discussion 
of  current  issues  which  influence  the 
trade  policy  of  the  United  States. 
Pursuant  to  section  2155(f)(2)  of  Title  19 
of  the  United  States  Code.  I  have 
determined  that  this  meeting  will  be 
concerned  with  matters  the  disclosure  of 
which  would  seriously  compromise  the 
Government's  negotiating  objectives  or 
bargaining  positions. 

Inquiries  may  be  directed  to  Barbara 
W.  North,  Director.  Office  of  Private 
Sector  Liaisoa  Office  of  the  United 
States  Trade  Representative.  Executive 
Office  of  the  President,  Washington,  DC 
20506. 

Clayton  Yeuttar, 

United  States  Trade  Representative. 
[FR  Doc.  88-11238  Filed  ^-18-88;  8:45  am] 
anxiNQ  cooe  siao-01-M 


PENNSYLVANIA  AVENUE 
DEVELOPMENT  CORPORATION 

AppNcaUon  for  Spedai  Use  of  Parka 
andf 


AQENCV:  Pennsylvania  Avenue 
Development  Corporation. 
ACTION:  Public  notice. 

StlHUAllv:  Notice  is  hereby  given  that 
the  Corporation  withdraws  its  public 
notice  on  the  same  subject  published  in 
the  Federal  Reglstsr  March  7. 1988  (53 
FR  7271).  The  reason  for  this  withdrawal 
is  to  provide  additional  opportunity  for 
discussion  of  the  considerations  that 
form  the  basis  for  the  general  and 
special  conditions  upon  whidi  the 
Corporation  approves  applications  for 
spedal  use  permits  and  to  integrate 
these  considerations  into  the  process  of 
developing  procedures  and  uniform 


standards  for  public  use  of  parks  and 

plazas  (53  FR  1450a  April  25. 1988). 

DATE:  This  action  is  effective  as  of 

March  19. 1988. 

AODRCSS:  Pennsylvania  Avenue 

Development  Corporation,  Suite  1220N, 

1331  Pennsylvania  Avenue  NW, 

Washington.  DC  20004-1703. 

FOR  FURTHER  INFORMATION  CONTACT: 

Talbot ).  Nicholas  U.  Attorney.  (202) 

724-0057. 

M.I.  Biodie, 

Executive  Director. 
Date:  May  13, 1988. 

[FR  Doc  88-11186  Filed  5-18^  8:45  am] 

anXMQ  CODE  7630-Ot-a 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ratease  No.  IC-16401  (812-7032)] 

E.F.  Hutton  ft  Co.  Inc.,  et  al.; 
Application  and  Temporary  Order 

May  16, 1988. 

aoency:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  Application  for  an 
Order  of  Permanent  Exemption  under 
the  Investment  Company  Act  of  1940 
("1940  Act*!,  and  Order  of  Temporary 
Exemption. 

Applicants:  E.F.  Hutton  ft  Company 
Inc.  ("Hutton"),  Shearson  Lehman 
Hutton  In&.  formerly  Shearson  Lehman 
Brothers  Inc.  ("Shearson"),  Shearson 
Asset  Management  Inc.  ("Asset 
Management"),  Shearson  Lehman 
Investment  Strategy  Advisors  Inc. 
("Strategy  Advisors"),  Pearson  Lehman 
Global  Asset  Management  S.A. 
("SLGAM"),  Bemstein-Macaulay.  Inc. 
("Bernstein"),  The  Boston  Company 
Advisors,  Inc.  ("Boston  Advisors"),  TBC 
Funds  Distributor.  Inc.  ("TBC 
Distributor").  Lehman  Management  Co., 
Inc.  ("LEMCO").  The  Ayco  Corporation 
("Ayco"),  Mercer  Allied  Corporation 
("Mercer"),  Carnegie  Capital 
Management  Company  CX^amegie")  and 
Carnegie  Fund  Distributors,  In& 
("Carnegie  Distributors")  (collectively. 
"Applicants").  Applicants  request  that 
any  relief  granted  by  the  Commission 
also  apply,  subject  to  the  terms  and 
conditions  set  forth  in  the  application,  to 
any  future  affiliate  of  Hutton  or  its 
successor  company. 

Relevant  1940  Act  Sections: 
Permanent  order  requested,  and 
temporary  order  granted,  under  section 
9(c)  bom  section  9(a). 

Summary  of  Application:  Applicants 
seek  a  permanent  order  pursuant  to 


17998 


Federal  Regtoter  /  Vol.  53.  No.  97  /  TTiuriday.  May  19.  1968  /  Notjcea 


Federal  Register  /  Vol.  53.  No.  97  /  Thursday.  May  19.  1988  /  Notices 


17999 


section  9(c)  of  the  1940  Act  grantiiig 
exemption  from  the  provisions  of  section 
9(a).  Applicants  also  request  a 
temporary  order  granting  exemption 
from  section  g(a)  until  the  Commission 
takes  final  action  on  the  request  for  the 
permanent  order. 

Filing  Date:  The  application  was  filed 
on  May  16, 198a 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  the 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  Commission  by  5:30 
p.m.,  on  June  13, 1988.  Request  a  hearing 
in  writing,  stating  the  nature  of  your 
interest,  the  reason  for  the  request  and 
the  issues  you  contest  Serve  AppUcants 
with  the  request  either  personally  or  by 
mail,  and  also  send  it  to  the  Secretary  of 
the  Commission,  along  with  proof  of 
service  by  affidavit  or,  in  the  case  of  an 
attomey-at-law,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  i 

Commission.  i 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549;  Hutton. 
One  Battery  Park  Plaza.  New  York,  New 
York  10004;  Shearson,  American 
Express  Tower,  World  Financial  Center, 
New  Yoric  New  York  10285;  Asset 
Management  and  Strategy  Advisors, 
Two  World  Trade  Center,  New  York, 
New  York  10048;  SLGAM,  One 
Broadgate,  London  EC2M  7HA,  United 
Kingdom:  Bernstein.  410  Park  Avenue, 
New  York,  New  York  10022;  Boston 
Advisors  and  TBC  Distributor,  One 
Boston  Place,  Boston,  Massachusetts 
02108;  LEMCO,  55  Water  Street  New 
York,  New  York  10041;  Ayco  and 
Mercer.  One  Wall  Street  Albany,  New 
York  12205;  Carnegie  and  Carnegie 
Distributors,  1100  Halle  Building,  1228 
Euclid  Avenue,  Cleveland,  Ohio  44115. 
FOR  RJRTHER  INFORMATION  CONTACT: 
Thomas  C.  Mira,  Staff  Attorney,  (202) 
272-3033,  or  Houghton  R.  Hallock,  Jr.. 
Special  Counsel  (202)  272-3030 
(Division  of  Investment  Management). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  either  the 
Commission's  Public  Reference  Branch 
in  person  or  the  Commission's 
commercial  copier  at  (800)  231-3282  (ui 
Maryland  (301)  258-4300). 


Applicants'  Representations 

1.  Each  AppUcant  other  than  Carnegie 
and  Carnegie  Distributors,  is  a  direct  or 
indirect  wholly-owned  subsidiary  of 
Shearson  Each  Applicant  serves  as 


investment  adviser  or  depositor  of 
investment  companies  registered  under 
the  1940  Act  and/or  principal 
underwriter  for  registered  open-end 
investment  compiuues  or  registered  unit 
investment  trusts.  Applicants 
collectively  serve  as  investment  adviser 
and/or  principal  underwriter  for  81 
registered  management  investment 
companies  ("Funds")  and  as  depositor 
or  principal  underwriter  for  over  1,500 
series  of  unit  investment  trusts  ("UTTs", 
collectively  with  Funds.  "Investment 
Companies").  Shearson  is  an  indirect, 
majority-owned  subsidiary  of  American 
Express  Company  ("American 
Express"),  which,  through  its 
subsidiaries,  is  primarily  engaged  in 
providing  a  variety  of  travel  related, 
investment  international  banking, 
insurance  and  investors  diversified 
financial  services. 

2.  Under  the  terms  of  an  Agreement 
and  Plan  of  Merger,  by  and  among  The 
E.F.  Hutton  Group  Inc.  ("Hutton 
Group"),  the  parent  company  of  Hutton. 
Shearson  Lehman  Brothers  Holdings  Inc. 
("Shearson  Holdings"),  the  parent 
company  of  Shearson,  and  SLBP 
Acquisition  Corp.,  a  wholly-owned 
subsidiary  of  Shearson  Holdings, 
Shearson  Holdings  agreed  to  acquire  all 
the  outstanding  common  stbck  of  Hutton 
Group.  On  April  29, 1988,  Hutton  Group 
became  a  wholly-owned  subsidiary  of 
Shearson,  and,  as  a  result  Hutton  is 
now  an  indirect  wholly-owned 
subsidiary  of  Shearson.  Over  a  period  of 
time,  the  business  and  operations  of 
Hutton  Group  and  Hutton  have  been  in 
part,  and  will  continue  to  be, 
consolidated  with  those  of  Shearson  and 
certain  of  its  subsidiaries  and.  in  the 
future,  Hutton  Group  and  Hutton  will  be 
merged  into  Shearson.  The  merger  of 
Hutton  into  Shearson  is  currently 
anticipated  to  occur  within  90  days  of 
the  filing  of  this  application.  The 
business  and  operations  of  Hutton 
Group  and  Hutton  have  not  been,  and 
are  not  expected  to  be,  consolidated 
with  those  of  any  of  Applicants  other 
than  Shearson.  As  of  May  16, 1988.  all  of 
Hutton's  branch  offices  have  been 
consolidated  into  the  Shearson  branch 
office  system.  Hutton's  investment 
advisory  business  is  currently  expected 
to  be  operated  for  the  immecUate  future 
as  the  "Hutton  Asset  Management" 
division  ("HAM")  of  Hutton.  HAM  is 
anticipated  to  be  operated  separately 
and  distinctly  from  the  investment 
advisory  businesses  of  Shearson  and 
Shearson's  affiliates  other  than  Hutton. 
Under  current  plans.  HAM  would 
continue  as  a  separate  division  of 
Shearson.  the  Hutton  Advisory  Division, 
at  such  time  as  Hutton  is  merged  into 
Shearson. 


3.  Applicants  state  that  on  April  15, 
1988,  Hutton  entered  into  a  plea 
agreement  with  the  United  States 
Attorney  for  the  District  of  Rhode  Island 
pursuant  to  which  Button,  on  May  16, 
1988,  entered  a  plea  of  guilty 
("Conviction")  in  the  United  States 
District  Court  for  the  District  of  Rhode 
Island  to  three  felony  counts.  One  count 
charged  that  Hutton  conspired  to 
violate,  and  the  other  two  counts 
charged  that  Hutton  did  violate,  certain 
provisions  of  the  Bank  Secrecy  Act 
("BSA")  due  to  a  failure  to  file  currency 
transaction  reports  with  the  Internal 
Revenue  Service.  The  counts  to  which 
Hutton  agreed  to  plead  guilty  carry  an 
aggregate  fine  of  $1,010,000  that  will  be 
paid  at  the  time  of  sentencing. 
According  to  the  application,  the 
unlawful  conduct  occurred  at  Hutton's 
Providence.  Rhode  Island  branch  office 
("Hutton-Providence")  primarily  in  the 
period  from  1982  to  1983,  and  none 
transpired  later  than  October,  1984 — 
more  than  three  years  before  Shearson 
acquired  Hutton.  Applicants  represent 
that  none  of  the  conduct  underlying  the 
Conviction  involved  the  Investment 
Companies  or  securities  owned  by  the 
Investment  Companies.  Applicants 
represent  that  none  of  the  individuals 
who  were  principally  involved  in  the 
conduct  underlying  tbe  Conviction, 
including  the  brokers  who  participated 
in  the  wrongdoing  and  their  branch 
manager,  is  now  employed  by  Hutton  or 
Shearson. 

4.  Applicants  state  that  in  December, 
1987,  Shearson  retained  outside  counsel 
to  conduct  an  internal  investigation  and 
provide  legal  advice  concerning 
compliance  by  Hutton,  with  the 
reporting  requirements  of  the  BSA.  The 
internal  investigation  covered  24  Hutton 
retail  branch  offices  in  the  New  York 
metropolitan  area,  four  Hutton  retail 
branch  offices  randomly  selected  in  the 
Los  Angeles,  Dallas,  Chicago,  and 
Miami  financial  districts,  and  relevant 
headquarters  administrative 
departments.  The  j.nvestigation  revealed 
unreported  currency  transactions  at 
certain  of  Hutton's  New  York  branch 
offices  prior  to  Shearson's  acquisition  of 
Hutton.  No  such  transactions  were 
found  in  the  offices  reviewed  outside  the 
New  York  area.  Outside  counsel  is  in 
the  process  of  evaluating  the  possible 
involvement  of  any  individuals  in  these 
branches,  and  will  provide  Shearson 
with  a  report  as  to  such  involvement 
Shearson  will  take  appropriate  action 
against  any  current  Hutton  employee 
involved  in  a  violation  of  currency 
transaction  reporting  requirements.  To 
date,  outside  counsel's  investigation  has 
not  revealed  evidence  of  involvement  of 


any  Hutton  corporate  management 
personnel.  Outside  counsel  to  date  is 
aware  of  no  evidence  that  suggests  that 
unreported  currency  transactions  were  a 
pervasive  problem  throughout  Hutton's 
branch  office  operati(Hi8  prior  to 
Hutton's  acquisition  by  Shearson. 
Shearson  has  reported  the  results  of  its 
internal  investigation  to  the  office  of  the 
United  States  Attorney  for  the  Southern 
District  of  New  Yoiic  and  is  cooperating 
with  that  office  in  resolving  any 
remaining  questions. 

5.  Applicants  state  that  as  of 
February  8, 1988,  each  former  Hutton 
branch  office  was  made  subject  to  the 
same  internal  procedures  for  processing 
currency  transactions  to  which 
Shearson  and  its  retail  brokerage 
subsidiaries  are  subject  According  to 
the  application,  Shearson's  procedures 
with  respect  to  currency  transaction 
reporting  ("Procedures")  were  adopted 
as  a  means  of  avoiding  the  type  of 
situation  that  occurred  at  Hutton- 
Providence.  The  Procedures  prohibit  the 
deposit  or  payment  in  currency  at  any 
Shearson  or  Hutton  branch  office.  The 
Procedures- also  mandate  that  any 
Shearson  or  Hutton  employee,  who  is 
asked  by  a  customer  to  deposit  currency 
in  any  account  inform  the  customer  that 
Shearson  and  Hutton  will  only  accept  a 
non-cash  instmment  and  will  not  accept 
cash.  The  Procedures  further  protect 
against  the  kind  of  irregularities  that 
occurred  at  Hutton-Providence  by 
requiring  Shearson  and  Hutton 
employees  to  notify  immediately  not 
only  their  branch  manager,  but  also 
Shearson's  Compliance  Department 
(located  in  New  York  City),  if  any 
customer,  during  a  limited  period  of  time 
(typically  &t)m  one  to  three  days), 
deposits  a  series  of  cashier's  checks, 
traveler's  checks,  money  orders  or 
checks  in  bearer  form  [i.e.,  checks  made 
payable  to  cash  or  endorsed  in  blank) 
that  are  each  under  $10,000  but 
collectively  exceed  $10,000.  The 
Compliance  Department  has  a  full-time 
staff  that  regularly  conducts  follow-up 
inquiries  with  the  branch  offices  to 
ascertain  whether  any  employee  has 
been  involved  in  a  violation  of  the 
Procedures.  The  Compliance 
Department  determines  whether  the 
various  Shearson  branch  offices  are 
complying  with  the  Procedures  by 
means  of.  among  other  things,  a 
specially  developed  computer  software 
program  ihat  reviews  all  daily  deposits 
for  each  Shearson  branch  office. 

6.  According  to  the  application. 
Sheason  believes  that  die  Procedrues 
are  "state-of-the-art",  and  are  designed 
reasonably  to  ensure  that  neither 
Shearson  nor  any  of  its  retail  brokerage 


affiliates  will  be  used  as  a  vehicle  for 
"laundering"  money  or  otherwise 
avoiding  the  reporting  of  income  to  the 
Government.  In  view  of  the  adoption  of 
the  Procedures,  Shearson  believes  that 
the  type  of  irregularities  that  occurred  at 
Hutton-Providence  are  extremely 
unlikely  to  occur  at  any  Shearson  or 
former  Hutton  branch  offices  in  the 
future. 

Applicants'  Legal  Analysb 

1.  Under  section  9(a)(1)  of  the  1940 
Act  any  person  convicted  of  certain 
crimes  is  disqualified  from  serving  or 
acting  in  the  capacity  of  investment 
adviser  or  depositor  of  any  registered 
investment  company  or  principal 
underwriter  for  any  registered  open-end 
investment  company,  registered  unit 
investment  trust  or  registered  face- 
amount  certificate  company.  Section 
g(a)(3)  of  the  1940  Act  extends  the 
prohibitions  of  section  9(a)(1)  to  any 
affiliated  person  of  a  person  disqualified 
under  the  provisions  of  section  9(a)(1). 
Although  not  related  to  Hutton  at  the 
time  that  the  events  underlying  the 
Conviction  occurred.  Applicants 
acknowledge  that  each  of  the 
Applicants  other  than  Hutton  is  now  an 
affiliated  person  (as  the  term  "affiliate" 
is  defined  in  section  2(a)(3)  of  the  1940 
Act)  of  Hutton.  Therefore,  to  the  extent 
that  the  Conviction  operates  to 
disqualify  Hutton  from  serving  in  the 
capacities  specified  in  section  9(a)  of  the 
1940  Act  section  9(a)(3)  operates 
similarly  to  disqualify  those  Applicants 
other  than  Hutton  bom  serving  in  the 
capacities  enumerated  in  section  9(a). 

2.  In  support  of  their  position  that  the 
Commission  should  issue  orders 
granting  Applicants  temporary  and 
permanent  exemptions  from  the 
provisions  of  section  9(a)  of  the  1940 
Act,  Applicants  assert  the  following: 

EL  The  facts  underlying  the  Conviction 
did  not  involve  any  activities  of  the 
Investment  Companies.  Applicants' 
activities  on  behalf  of  the  Investment 
Companies  or  Applicants'  activities  with 
respect  to  any  of  their  other  investment 
advisory  clients  and  customers. 
Moreover,  none  of  the  conduct 
imderlying  the  Conviction  involved 
either  the  Investment  Companies  or 
securities  held  by  the  Investment 
Companies.  The  Conviction  relates 
solely  to  the  unauthorized  actions  of 
terminated  employees  committed  in 
violation  of  Hutton's  then-existing  rules 
and  regulations.  Further,  the  facts 
underlying  the  Conviction  relate  to 
events  thnt  trwnspired  only  at  Hutton- 
Providence  and  more  than  three-and- 
one-half  years  have  elapsed  since 
cessation  of  the  unlawful  activities. 


b.  To  the  extent  that  Applicants  other 
than  Hutton  are  subject  to  the 
prohibitions  of  section  9(a),  they  are  so 
subject  solely  because  they  are 
currently  affiliated  persons  of  Hutton 
within  the  meaning  of  the  1940  Act 
Moreover,  the  fransactions  underlying 
the  Conviction  occurred  well  before 
Applicants  other  than  Hutton  became 
affiliated  with  Hutton. 

a  In  order  to  diminish  the  possibility 
of  future  occurrence  of  the  activity  that 
formed  the  basis  for  the  Conviction. 
Shearson  has  not  only  adopted  the 
Procedures  and  appUed  them  to  all 
Hutton  branch  offices,  but  now  has 
several  full-time  employees  in  its 
Compliance  Department  who  review  the 
results  of  a  specially  created  computer 
program  that  reflects  all  daily  deposits 
for  each  Shearson  branch  office  and  for 
each  former  Hutton  office.  In  addition. 
Shearson  is  reaffirming  in  written  and 
oral  communications  to  its  employees, 
including  all  former  Hutton  brokers,  the 
requirements  of  Federal  law  and  the 
Procedures  as  they  relate  to  currency 
transactions  taking  place  at  Shearson 
branch  locations.  Shearson  submits  that 
the  implementation  of  the  Procedures  at 
all  former  Hutton  offices  reflects  a  bona 
fide  effort  to  prevent  the  occurrence  or 
reoccurrence  of  the  conduct  that  formed 
the  basis  of  the  Conviction. 

d.  The  prohibitions  of  section  9(a) 
would  be  unduly  and  disproportionately 
severe  as  applied  to  the  Investment 
Companies,  because  those  prohibitions 
would  deprive  the  Funds  and  their 
shareholders  of  Applicants'  investment 
advisory  and  distribution  services  and 
deprive  the  UITs  and  their  unitholders 
of  Applicants'  sponsorship  and  market 
making  functions.  In  the  absence  of  the 
requested  relief,  the  shareholders  of  the 
Investment  Companies  would  be 
deprived  of  the  advisory  and 
distribution  services  they  have  selected 
in  investing  in  the  Investment 
Companies  and  would  be  forced  to 
undergo  the  effort  and  expense  involved 
in  securing  alternate  investment 
advisory  and  distribution  arrangements. 
The  imcertainties  and  expenses 
involved  in  making  those  arrangements 
could  also  engender  significant  net 
redemptions  of  shares  of  the  Funds, 
which  may  frustrate  efforts  to  manage 
effectively  the  Funds'  assets  and  further 
increase  their  expense  ratios,  to  the 
detriment  of  the  remaining  shareholders. 
The  prohibitions  of  section  9(a)  would 
thus  operate  significanUy  to  the 
detriment  of  the  financial  interests  of 
the  Investment  Companies  (which  have 
in  excess  of  $60  billion  in  assets)  and 
their  over  3.3  million  investor  accounts, 
none  of  which  were  affected,  to 
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Shearaon's  or  Hutton't  knowledge,  by 
the  events  that  gave  rise  to  the  | 

Conviction.  ' 

e.  The  prohibitions  of  section  9(a) 
would  be  unduly  and  disproportionately 
severe  as  applied  to  Applicants  because 
these  prohibitions  would  deprive 
Applicants  of  their  ability  to  render 
investment  advisory  and  distribution 
services  to  the  Investment  Companies 
and  to  other  registered  investment 
companies  that  may  be  organized  in  the 
future.  In  the  absence  of  the  requested 
relief,  Applicants,  which  have 
approximately  700  offices  and  over 
35,000  employees,  could  be  forced  to 
curtail  their  operation  as  they  relate  to 
those  services.  Curtailing  Applicants' 
investment  advisory  and  distribution 
operations  could  have  the  collateral 
effect  of  reflecting  unfavwably  and 
unfairly  on  areas  of  Applicants' 
businesses  not  involving  servicing 
registered  investment  companies. 
Section  9(a)  could  thus  operate 
significantly  to  the  detriment  of  the 
financial  interests  of  Applicants  and 
their  employees,  as  those  interests  relate 
to  servicing  registered  investment 
companies,  none  of  which  were  in  any 
way  involved  in  the  events  that  gave 
rise  to  the  Conviction. 

f.  The  events  that  underlie  the 
Conviction  are  not  such  as  to  make  it 
against  the  public  interest  or  protection 
of  investors  to  grant  the  relief  requested 
in  the  application. 

g.  In  order  to  maintain  uninterrupted 
operations  of  Applicants  and  the 
Investment  Companies,  it  is  necessary 
and  appropriate  in  the  public  interest 
that  the  temporary  exemption  requested 
by  Applicants  be  granted. 

3.  Applicants  submit  that  because 
entities  other  than  Applicants  may 
become  affiliated  persons  of  Hutton  or 
its  successor  company  at  sometime  in 
the  future  and  serve  in  the  capacities 
enumerated  in  section  9(a)  of  the  1940 
Act.  it  is  necessary  that  the  requested 
relief  apply  to  those  entities,  subject  to 
the  terms  and  conditions  set  forth  in  the 
application. 

4.  Shearson  and  Hutton  represent  fmd 
warrant  that  they  will  cooperate  and  use 
their  best  efforts  to  cause  their  present 
and  former  officers,  directors, 
employees  and  agents  to  cooperate  with 
the  Commission  in  any  investigation  by 
the  Commission  into  any  matters 
relating  to,  regarding  or  arising  out  of 
the  Conviction. 

5.  In  making  the  application, 
AppUcants  acknowledge,  understand 
and  agree  that  no  permanent  order  will 
be  issued  by  the  Commission  until  such 
time  as  the  conditions  set  forth  above 
have  been  satisfied.  In  addition. 
Applicants  acknowledge,  understand 


and  agree  that  the  application  and  any 
order  granting  a  temporary  or 
permanent  exemption  issued  with 
respect  to  the  application  shall  be 
without  prejudice  to.  and  shall  not  limit 
the  Commission's  rights  in  any  manner 
with  respect  to,  any  Commission 
investigations  or  enforcement  actions 
pursuant  to  the  Federal  securities  laws, 
or  the  consideration  by  the  Commission 
of  any  application  for  exemptions  from 
statutory  requirements,  including, 
without  limitation,  the  consideration  of 
Applicants'  request  for  an  order  granting 
a  permanent  exemption  pursuant  to 
section  9(c)  from  the  provisions  of 
section  9(a)  of  the  1940  Act  or  the 
revocation  or  removal  of  any  order 
granting  a  temporary  exemption  granted 
in  connection  with  Uie  application. 
Applicants  further  acknowledge, 
understand  and  agree  that  the 
exemptive  relief  sought  by  the 
application  shall  apply  only  to  the 
disqualification  of  Applicants  under 
section  g(a)  of  the  1940  Act  that  may 
occur  as  a  result  of  the  Conviction. 

Applicants'  Conditions 

Shearson  and  Hutton  agree  to  the 
imposition  of  the  following  conditions  in 
connection  with  the  requested  relief: 

(1)  The  proposed  consolidation  of  the 
investment  company  business  and 
operations  of  Hutton  with  that  of 
Shearson  and  certain  of  Shearson's 
subsidiaries  may  be  completed,  so  long 
as  no  current  officer  or  employee  of 
Hutton  involved  in  the  development  or 
provision  of  distribution,  investment 
advisory  or  administrative  services  to 
any  management  investment  company 
registered  under  the  1940  Act  to  the  best 
of  Shearson's  knowledge  based  upon 
reasonable  inquiry,  engaged  in 
violations  of  the  currency  fransaction 
reporting  provisions  of  the  BSA  at  any 
time  during  the  five-year  period 
preceding  the  filing  of  the  appUcation.* 

(2)  Hutton  and  Hutton  Group  may  not 
act  or  continue  to  act  as  promoter,  sole 
managing  underwriter  or  lead  co- 
managing  underwriter  or  investment 
adviser  for  any  management  Investment 
company  that  is  registered  or  required  to 
be  registered  under  the  1940  Act  or  any 
company  that  elects  to  be  treated  as  a 
business  development  company  under 
section  54  of  the  1940  Act  unless: 

(a)  A  majority  of  the  board  of 
directors  or  trustees  of  the  management 
investment  company  consists  of  persons 
who  are  not  "interested  persons"  as 
defined  in  section  2(a)(19)  of  the  1940 


Act  ("disinterested  directors  or 
trustees"); 

(b)  The  disinterested  directors  or 
trustees  of  the  management  investment 
company  retain  counsel  experienced  in 
matters  under  the  1940  Act  and  the 
Investment  Advisers  Act  of  1940  who 
will  represent  only  the  disinterested 
directors  or  tnistees  and  not  Hutton  or 
Hutton  Group  or  investment  companies 
serviced  by  Hutton  or  Hutton  Group; 
and 

(c)  The  management  investment 
company  has  an  audit  committee 
composed  solely  of  disinterested 
directors  or  trustees. 

(3)  Hutton  and  Hutton  Group  may  not 
act  as  sole  managing  or  lead  co- 
managing  underwriter  or  promoter  for 
any  new  management  investment 
company,  including  any  new  series  of 
registered  management  investment 
companies  to  whJch  Hutton  currently 
provides  distribution,  investment 
advisory  or  administrative  services,  ' 
for  so  long  as  the  temporary  order 
requested  by  Applicants  remains  in 
effect.' 

(4)  Shearson  will  retain  its  • 
independent  auditors,  at  its  expense,  (a) 
to  confirm  that  the  Procedures  are  in 
place,  and  that  the  computer  software 
program  used  in  connection  with  the 
Procedures  is  operational,  with  respect 
to  each  former  Hutton  branch  office,  (b) 
to  review  the  Procedures  (i)  to  determine 
whether  the  Procedures  are  reasonably 
designed  to  ensure  compliance  with  the 
currency  transaction  reporting 
provisions  of  the  BSA.  (ii)  to  detect  non- 
compUance  with  the  Procedures,  and 
(iii)  to  make  recommendations,  if 
appropriate,  for  changes  in  the 
Procedures  and  staffing  necessary 
reasonably  to  ensure  compliance  with 
applicable  law  relating  to  currency 
fransaction  reporting;  and  (c)  to  report 
to  Shearson  the  results  of  its  review. 
The  auditors'  review  shall  be  completed 


■  Thii  repretenUtioa  doe*  not  apply  to  any 
Hutton  employe*  whoM  only  coatad  with  any  such 
registered  investaiant  OMvany  waa  aa  a  registeied 
representative  selling  (hares  (rf  the  company. 


*  Hutton  may  sponsor  new  UITs  or  new  series  of 
its  existing  UITs. 

*  As  described  above,  it  is  anticipated  that  Hutton 
will  be  merged  into  Shearson  within  90  days  of  the 
fiUng  of  the  application.  Subaequent  to  this  action, 
so  long  as  the  temporary  order  is  in  effect. 
Shearson.  acting  through  its  Hutton  Advisory 
Division,  may  not:  (a)  Act  or  continue  to  act  as  the 
sole  managing  or  lead  co-managing  underwriter, 
promoter  or  investment  adviser  for  any 
management  investment  company  that  is  registered 
or  required  to  be  registered  under  the  1940  Act  or 
any  company  that  elects  to  be  treated  aa  a  business 
development  company  under  Section  M  of  the  1940 
Act  unless  Ithe  raqulremeBta  deecribed  in  paragraph 
2  above  are  mat.  aiid  (b)  ad  aa  the  aok  managing  or 
lead  co-managing  underwriter  or  promoter  for  any 
new  management  inveatment  company,  including 
any  new  series  of  registered  management 
investment  companiea  to  which  Hutton  previously 
provided  distritNition,  investme^it  advisory  or 
administrative  aervices. 


within  180  days  of  the  filing  of  the 
application  with  the  Commission. 
Shearson  will,  within  60  days  of  delivery 
to  it  of  the  auditors'  report  and 
recommendations,  if  any.  submit  the 
report  and  recommendationB  to  the 
Commission  together  with  a  report  of 
Shearson  setting  forth  the  action  it  has 
taken  or  proposes  to  take  concerning  the 
implementation  of  the  recommendation. 

Tnnporaty  Older 

'    Based  on  the  foregoing,  the 
Commission  has  considered  the  matter 
and  finds,  imder  the  standards  of 
section  9(c)  of  the  1940  Act  applicable  to 
this  matter,  that  Applicants  have  made 
the  necessary  showing  to  justify 
granting  of  a  temporary  exemption. 
Accordingly,  it  is  ordered,  under 
serction  9(c)  of  the  1940  Act  that 
Applicants,  as  listed  above,  are  hereby 
temporarily  exempted,  to  the  extent 
necessary  as  a  result  of  the  Conviction, 
from  the  provisions  of  section  9(a)  of  the 
1940  Act  imtil  the  Commissioittaket 
final  action  on  the  application  for  an 
order  granting  Applicants  a  permanent 
exemption  from  the  provisions  of  section 
9(a)  of  die  1940  Act 

fly  the  Conunisskn. 
|aHtlM»G.Kali, 
Secntary. 
[FR  Doc.  iM-112«8  Piled  S-ta>48;  a:«5  am] 
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IDS  Financial  Corporation,  et  aL; 
Application  and  Temporary  Order 

May  le,  196a 

aocncy:  Securities  and  Exchange 
Commission  ("Commission"). 
action:  Notice  of  Application  for  an 
Order  of  Permanent  Exemption  under 
the  Investment  Company  Act  of  1940 
("1940  Act")  and  Order  of  Temporary 
Exemption. 

AppUcants:  IDS  Financial  Corporation 
("Hnancial  Corp."),  IDS  Financial 
Services  Inc.  ("IDS"),  IDS  Life  Insurance 
Company  ("IDS  Life"),  IDS 

.  International.  Ina,  IDS  Advirory  Group 
In&  (collectively,  tiie  "IDS  Applicants"). 
American  Express  Service  Corporation 
("AESC')  and  Economic  Security 
Association  Incorporated  ("ESAL" 
collectively  witii  AESC  and  IDS 
Applicants,  "Applicants"). 

Relevant  1940  Act  Sections: 
Permanent  order  requested,  and 
temporary  order  granted,  under  section 

'  9(c)  from  section  9(a). 

-     Summary  of  Application:  AppUcants 
•edc  a  permanent  order  pursuant  to 
section  9(c)  of  the  1940  Act  granting 


exemption  bom  the  provisions  of  section 
9(a).  ^plicants  also  request  a 
temporary  order  granting  exemption 
from  section  9(a)  until  the  Commission 
takes  final  action  on  the  request  for  a 
permanent  order. 

Filing  Date:  The  application  was  filed 
on  May  16. 19e& 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  the 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  Commission  by  5:30 
p.m.,  on  June  13. 1986.  Request  a  hearing 
in  writing,  stating  the  nature  of  your 
interest  the  reason  for  the  request  end 
the  issues  you  contest  Serve  AppUcants 
with  the  request  either  personaUy  at  by 
mail,  and  also  send  it  to  the  Secretary  of 
the  Commission,  along  with  proof  of 
service  by  affidavit  or.  in  the  case  of  an 
attomey-at-law,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the 
Comntission. 

AOOWCTsaa;  Secretary.  Securities  and 
Exchange  Commission.  450  5tfa  Street 
NW..  Washington,  DC  29S49:  IDS 
Aiq>Ucante,  IDS  Tower  10,  MinneepoUs. 
MiQBBeota  56448;  ABSC  American 
Expreas  Tower.  World  Finaadd  Center. 
New  York.  New  York  18285;  E8AL 1650 
Loe  Gamos  Drive,  San  RalaeL  Callfonia 
94003. 
TOR  RMTim  MPONMATIOII  CONTACT: 

Thomas  C  Mira,  Staff  Attcwney  (202) 
272-^033,  or  Houghtcm  R.  HaUock.  Jr.. 
Special  Counsel  (202)  272-3030  (Division 
of  Investment  Management). 

•UWIEMINTAIIV  W^OnHATIONl  The 

foUowing  is  a  summary  of  the 
appUcation;  die  complete  appUcation  is 
available  for  a  fee  finm  either  the 
Commission's  PubUc  Reference  Branch 
in  person  or  the  CtHnmission's 
commercial  copier  at  (800)  231-3282  (in 
Maryland  (301)  258-4300). 

Applicants'  Representatioas 

1.  Bach  AppUcant  is  a  direct  or 
indirect  whoUy-owned  subsidiary  of 
American  Express  Company  ("American 
Express"),  whidi.  through  its 
subsidiaries,  is  primarily  engaged  in 
providing  a  variety  of  travel  related. 
investment  international  banldng. 
insurance  and  investors  diversified 
financial  services.  UntU  January,  1984. 
Financial  Corp.,  now  a  wholly-owned 
subsidiary  of  American  Express,  was  a 
subsidiary  of  AU^any  Corporation,  a 
publicly-traded  company  having  no 
affiliation  with  American  Express  or  any 
of  its  subsidiaries.  The  other  four  IDS 
AppUcants  are  aU  wholly-owned 
subsidiaries  of  Financial  Corp.  During 


die  period  1982  titrough  1984.  AESC  and 
ESAI  (die  "American  Express 
AppUcants")  were  essentially  inactive. 
ESAI  today  serves  as  investment 
adviser  to  American  Express  Variable 
Annuity  Fund  Inc.,  which  is  currentiy 
inactive  and  has  no  assets.  AESC  today 
serves  as  the  investment  manager  and 
distributor  of  The  American  Express 
Funds,  a  registered  investment  company 
whose  registration  statement  was 
declared  effective  by  the  Commission  on 
April  7. 198& 

1.  Each  AppUcant  is  a  direct  or 
indirect  wholly-owned  subsidiary  of 
American  Express  Company  ("American 
Express"),  which,  through  its 
subsidiaries,  is  primarily  engaged  in 
providing  a  variety  of  travel  related, 
investment  international  banking, 
insurance  and  investors  diversified 
fiandal  services.  Until  January,  1984. 
nnandal  Corp.,  now  a  whoUy-owned 
subsidiary  of  American  Express,  was  a 
subsidiary  of  Alleghany  Corporation,  a 
pubUcIy-traded  company  having  no 
affiUation  with  American  Express  or  any 
of  its  subsidiaries.  The  other  four  IDS 
AppUcants  are  all  wholly-owned 
subsidiariee  of  Financial  Corp.  During 
die  period  1982  dirou^  1984.  AESC  and 
ESAI  (the  "American  Express 
An>llcanfii'*)  wnre  essentially  inactive. 
ESAI  today  serves  as  invettment 
adviser  to  American  Express  Variable 
Annuity  Fund  Inc  whidi  is  cnrready 
inactive  and  has  no  assets.  AESC  today 
serves  as  the  investment  manager  and 
distributor  of  The  American  Express 
Funds,  a  registered  invesfrnent  company 
w^wee  registration  statement  was 
dedared  effective  by  the  Commission  on 
April  7, 1988. 

2.  At  December  31. 1987.  die  IDS 
AppUcants  coUectively  served  as 
investment  adviser  or  prindpal 
underwriter  for  28  registered 
management  investment  companies 
("IDS  Funds")  and  the  American 
Express  Applicants  coUectively  served 
as  investment  adviser  and/or  prindpal 
imderwriter  for  two  registered 
management  investment  companies 
("non-IDS  Funds")  (IDS  Funds  and  non- 
IDS  Funds.  coUectively  die  "Funds"). 
IDS  Certificate  Company  ("Certificate 
Company"),  a  registered  face-amount 
certificate  company,  is  whoUy-owned 
subsidiary  of  Finandal  Corp.  which 
issues  face-amoimt  certificates. 
Finandal  Corp.  serves  Certificate 
Company  as  investment  manager  or 
adviser,  and  IDS  serves  Certificate 
Company  as  principal  underwriter. 

3.  The  requested  exemption  is  sought 
in  connection  with  the  agreement  by  EP. 
Hutton  ft  Company  Inc.  ("Hutton").  an 
indired  subsidiary  of  American  Exivess 
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and  a  n^eied  broker-dealer  and 
investment  advieet,  to  the  entry  of  a 
jud^aent  of  conviction  ralatiRg  to  the 
conduct  of  two  employee*  of  Hutten's 
brancb  oSice  ia  Providence,  ILL.  that 
took  place  duza^  the  pertod  1982 
through  ifiM.  Under  the  terms  of  an 
Agre^nent  and  Plan  of  Merger  dated  a» 
of  December  2. 1987,  The  B.F.  Hutton 
Gcoup  Inc.  the  parent  company  of 
Hutton,  becaaie  a  wholly-owned 
aubaidiary  of  Sfaearson  Lehman  Hutton 
Ina  ("Shearson")  on  April  29, 196a 
Shearson.  a  registered  broker-dealer  and 
investment  adviser,  is  a  wholly-owned 
subauliaiy  of  Shearson  Lehman  Brothers 
Holdings  Ina  which  is  in  turn  a 
majority-owned  subsidiary  of  American 
Express. 

4.  By  virtue  (tf  being  direct  or  indirect 
wholly-owned  subsidiaries  of  American 
Express,  each  of  the  Applicants  is 
currently  an  "affihated  person"  writhin 
the  meaning  of  section  2[a][S]  of  the  1940 
Act  of  both  Shearson  and  Hutton. 
although  none  of  fte  Applicants  was 
afBliated  with  Hntton  prior  to 
Shearson's  acquisition  of  Hutton  in 
January.  1968.  None  of  Qie  Applicants 
was  involved  in  any  manner  in  the 
acqnisitian  of  Hutton. 

5.  Applicants  operate  independently 
of  both  Shearson  and  Hutton.  The 
principal  place  of  business  of  each  of 
the  Applicants,  other  than  AESC.  is 
located  outside  of  New  York  City,  which 
is  the  location  of  Shearson's  and 
Hstton's  principal  place  of  business. 
Neither  Siiearson  nor  Hutton  acts  as  the 
principal  onderwriter  for  securities  of 
any  of  the  Funds  or  Certificate  Comptmy 
(Funds  and  Certificate  Company  are 
referred  to  coflectiveiy  hereinafter  as  ' 
the  "Investment  Companies"),  and  as  a 
result  securities  of  the  Investment 
Companies  are  not  sold  throu^  any 
Shearson  or  Hcrttm  offices. 

6.  Applicants  state  that  any  eveiiap  of 
the  operations  of  the  Investment 
Companies  and  Ap^icants  at  the 
present  tiaie  «rith  those  of  Shearson  is 
mimiBal  and  with  those  of  Hutton  is 
non-existent  Applicants  and  certain 
subsidiaries  of  Shewson  other  than 
Hutton  ("Shearson  Subsidiaries")  share 
responsibility  for  providing  certain 
service*  specified  in  the  ap|:aicatioa  t» 
two  investment  campaaies  registered 
under  the  19i0  Act  In  addition,  two 
investment  companies  served  by 
Shearson  Subsidiaries  serve  as  fundmg 
vehicles  for  Itfe  insaranoe  policies 
issued  by  an  B)S  An^&aut  B)S  Life, 
and  a  arholly-owiied  snbsidiaiyof  IDS 
Ufe,  IDS  Life  Hem  York. 

7.  The  Shearaon  Sobaidiarie*  became 
affiliated  persons  oi  Hutton  witiiin  the 
meaning  of  the  1940  Act  with  the 
acquisitioa  of  Hatton  by  Shaarten.  To 


the  best  of  ^ipycants'  knowledge:  (1) 
The  Shearson  Swbaidiarka  operate 
separately  and  (btinc^  from  Hutton; 
(2)  no  canent  member  of  Hatlon's  senior 
mana^Bmnit  is  a  tutaitet  ai  senior 
management  of  any  of  the  Siearaon 
Sobei^ario*;  and  (3)  certain  of  the 
principal  executive  officers  of  die 
Shearscm  Sabsidiaries  an  officers  of 
Shearson.  bat  aM  of  those  officers 
assumed  their  positions  vdA  Shearson 
prior  to  the  acquisition  of  Hutton  in 
Januoy.  1988^ 

8.  A  nianbar  of  tanner  Hnttan 
employees  have  beoome  associated  with 
certain  of  die  IDS  Applicants  and,  as  a 
result  any  seU  securities  of  the  IDS 
Funds  and  Certific^e  Company.  To 
Applicants'  knowledge,  none  of  these 
fonnar  iiuitan  empkiyees,  however,  was 
involved  in  any  way  in  the  conduct 
undolying  the  conviction  described 
beiow.  Is  addi^aa.  to  A^qilicants' 
knowledge,  bat  on  die  hasis  of  BO 
special  in^airy,  no  canent  or  fanner 
Hutton  offioBT  or  employee  responsible 
for  ensuring  Hutton's  compliance  with 
the  carreac^  Iransactiea  rqx)rting 
requireBKnts  of  the  Baak  Secrecy  Act 
(the  "BSA")  is  now  employed  by  or 
associatad  with  aiw  of  Aiqilicants. 

9.  Accoidij^  to  toe  spithrstioa.  on 
April  15. 1968,  Hatton  eoteiad  into  a 
plea  agreement  with  the  United  States 
Attorney  for  the  District  of  Rhode  Island 
pursuant  to  which  Hutton,  on  May  16. 
1988.  entered  a  plea  of  guilty 
("Convicdon")  in  the  Uiited  States 
District  Court  for  the  District  of  Rhode 
Island  on  the  counts  set  forth  in  aa 
Information  dated  May  B,  1988 
("Information").  The  Conviction  arises 
out  of  the  conduct  of  two  brokers, 
formerly  emplojred  in  Hutton's 
Providence,  lUtode  Island  branch  office, 
occurring  primarily  in  the  period  from 
1982  to  1983  and  not  later  than  October, 
1984 — more  Aan  ftree  years  before 
Shearson  acqoired  Hatton.  One  connt  of 
the  Information  charged  that  Hotton 
conspired  to  violate,  and  the  other  two 
counts  charged  that  Hutton  did  violate, 
certain  pvovisions  of  the  BSA  due  to  a 
failure  to  file  currency  transaction 
reports  with  the  fetemal  Revenue 
Service. 

Applicants'  Legal  Analyds 

1.  Under  saction  8(1X1)  of  the  1940 
Act  any  person  is  diaqnalified  from 
serving  or  acting  in  &b  capacity  ai 
investment  adviser  or  depantor  of  ai^ 
registeBed  iBveabnant  omnpany  or 
princq>al  aadarwrnter  ior  any  rsgiafred 
open-end  hiiiiislHWI  oonqiany, 
lagistaiad  anit  invastmant  tmat  or 
registered  feos-amooat  certifiGete 
company,  if  the  parson  has  been 
conwictad  isMhin  the  past  10  yaasB  of 


any  felangr  or  misdaiBeaBor  tevohring 
the  purchase  or  aale  of  a  secnrity  or 
arising  out  of  tiM  peiaon's  conduct  as  an 
underwriter,  broker,  dealer  or 
investment  adviser.  For  puposes  of  the 
application.  Applicants  are  proceedtaig 
on  te  basis  that  the  actions  anderiying 
the  CoBvictioB  arose  oot  of  Hatton's 
oondnct  as  a  broker  or  dealer.  Secticm 
9(a)(3)  of  the  1910  Act  extends  the 
prohibitions  of  section  9(a)(1)  to  any 
affiliated  person  of  a  person  disqualified 
under  the  provisions  of  section  9(a)(1). 
Altfaon^  not  related  to  Hotton  at  the 
time  of  die  events  anderiying  the 
Conviction,  eadi  AppHcant  is  now  an 
affiliated  person  of  Hotton  solely 
because  (rf  the  common  ownership  of 
Shearson  and  each  Apjrficant  (firectly  or 
indirectly  by  American  Ejqiress. 
Therefore,  to  the  extent  tiiat  the 
Conviction  operates  to  disquafify  Hutton 
fit>m  serving  in  the  capacities  specified 
in  section  9(a)  of  the  1940  Act  section 
9(a)(3}  apetatBt  similarly  to  disqualify 
Applicants  from  serving  in  fliose 
capacities. 

2.  In  support  of  their  position  fhat  the 
Commission  should  grant  the  requested 
temporary  and  permanent  exemptions 
from  the  provisions  of  section  9(a)  of  die 
1940  Act  Applicants  assert  the 
following: 

a.  To  dm  extent  fliat  Applicants  are 
subject  to  the  prohibitiims  of  sectton 
g(a).  they  are  so  subject  solely  because 
they  are  currently  affiliated  persons  of 
Hutton  within  the  meaning  of  the  1940 
Act  None  of  tha  Applications  is 
described  in  the  Inlonaation  or  subject 
to  the  Conviction.  Moreover,  the 
transactions  anderiying  the  Conviction 
occurred  more  than  three  years  prior  to 
Applicant's  becoming  affiliated  with 
Hutton. 

b.  Hie  facts  underlying  the  Caaviction 
did  not  iiwolve  any  activities  of  die 
Investment  Companies,  Applicants' 
activities  on  behalf  of  the  Investment 
Companies  or  Applicants'  activities  with 
reelect  to  any  of  their  other  investment 
advisory  clients  and  customers. 
Moreover,  to  Applicant'  knowledge. 
none  of  the  cosdnct  underlying  die 
Canviction  involved  eithBr  the 
Investment  Companies  or  secnrities  held 
by  the  Investmant  Companies. 

c.  The  prafa&itions  of  section  S(a) 
would  be  unduly  and  disprofMirtionately 
severe  as  tqiplied  to  Ab  fanrestaent 
Companies,  becaasa  those  proldbitions 
would  depriiw  tfw  Itmds  and  thair 
shareholders  and  Cartificata  Company 
and  its  oertffieats  haldera,  of  investment 
advisory  and  distribution  services 
provided  by  the  aaiious  Applicants.  In 
die  abaenoe  of  the  vsfaestad  relief,  dw 
sharekildars  or  oertificata-heldars  trf  tha 


Investment  Companies  would  be 
deprived  of  the  advisory  and 
distribution  services  they  have  selected 
by  investing  in  the  Investment 
Companies,  and  would  be  forced  to 
undergo  the  effort  and  expense  involved 
in  securing  alternate  investment 
advisory  and  distributioil  arrangements. 
The  uncertainties  and  expenses 
involved  in  making  those  arrangements 
could  also  engender  siffuficant  net 
redemptions  of  shares  of  the  Funds  and 
surrenders  of  certificates  of  Certificate 
Company,  which  may  frustrate  efforts  to 
manage  effectively  the  Investment 
Companies'  assets  and  cause  an 
increase  in  expense  ratios,  to  Ihe 
detriment  of  the  remaining 
securityholders.  The  prohibitims  of 
section  9(a)  would  thus  operate 
significantly  to  die  detriment  of  the 
financial  interests  of  die  Investment 
Companies  (which  have  in  excess  of  $19 
billion  in  assets),  dieir  over  1.8  miUion 
investor  accounts  and  their 
approximately  340,000  IDS  Lifie  policies 
or  contracts. 

d.  The  prohibitions  of  section  9(a) 
would  be  undnly  and  diqiroportionately 
severe  as  applied  to  Applicants  because 
these  prohibitions  would  deprive 
Applicants  of  their  ability  to  render 
investment  advisory  and  distribution 
services  to  the  investment  Companies 
and  to  other  registered  investment 
companies  diat  amy  be  organized  in  the 
future.  In  dm  at)*ence  of  the  requested 
reliet  Apphcants,  which  have  over  3,700 
employees,  oenld  be  forced  to  curtail 
their  operations  as  they  relate  to  those 
services.  Curtailing  Ai^ilicants' 
investment  advisory  and  distribution 
operations  could  have  the  collateral 
effect  <rf  reflectiag  unfavorably  and 
unfairly  on  areas  of  Applicants' 
businesses  not  involving  servicing 
registered  investment  companies. 
Section  9(a)  could  thus  operate 
significantiy  to  the  detriment  of  the 
financial  interests  of  Applicants  and 
their  employees,  as  those  interests  relate 
to  servicing  registered  investment 
companies,  none  of  which  were  in  any 
way  involved  in  the  events  that  gave 
rise  to  the  Conviction. 

e.  For  the  reasons  outliiied  above,  the 
conduct  of  Apphcants  is  not  such  as  to 
make  it  against  die  public  interest  or 
protection  ai  investors  to  grant  the  relief 
requested  in  the  appKcation. 

t  in  order  to  BMintatn  laiintemipted 
operations  of  Applicants  and  ^m 
Investment  Companies,  it  is  necessary 
and  appropriate  in  die  public  interest 
that  the  tampormy  awB^lfian  requested 
by  Applicanto  be  granted. 

3.  bi  making  the  application. 
Applicanto  acknowledge,  understand 
and  agree  that  the  npplinfltiflB  and  ai^ 


order  granting  a  temporary  or 
permanent  exemption  issued  with 
respect  thereto  shall  be  widuwt 
prejudice  to,  and  shaU  not  limit  the 
Commission's  rights  in  any  manngr  with 
respect  to,  any  Commission 
investigations  or  enforcement  actions 
pursuant  to  the  Federal  securities  laws, 
or  the  consideration  by  the  Commission 
of  any  application  for  exemption  from 
statutory  reqairements,  including, 
without  limitation,  the  consideration  of 
Applicanto'  request  for  an  order  granting 
a  permanent  exemption  pursuant  to 
section  9(c)  from  the  provisions  of 
section  9(a)  of  tike  1946  Act  or  the 
revocation  or  removal  of  any  order 
granting  a  temporary  exemption  granted 
in  connection  with  the  application. 

4.  In  making  the  anilication. 
Applicanto  acknowledge,  understand 
and  agree  that  the  exemptive  relief 
sought  by  the  application  shaU  apfAy 
only  to  the  diaqpuliflcation  of 
Applicants  under  section  9(a)  of  the  Act 
that  may  occur  as  a  result  of  the 
Conviction. 

Temporary  Order 

Based  on  the  foregoing,  die 
Commission  has  considered  the  matter 
and  finds,  under  the  standards  of 
section  9(c)  of  the  1940  Act  applicable  to 
this  matter,  diat  Applicanto  have  made 
the  necessary  showing  to  justify  the 
granting  of  a  temporary  exemption. 

Accordmgly,  it  is  ordered,  under 
section  9(c)  of  the  1940  Act,  that 
Applicants  are  hereby  temporarily 
exempted,  to  the  extent  necessary  as  a 
result  of  the  Conviction,  from  the 
provisions  of  section  9(8}  of  die  1940  Act 
until  the  Commission  takes  final  action 
on  the  application  for  an  order  granting 
Applicanto  a  permanent  exemption  from 
the  provisions  of  section  9(a)  of  the  1940 
Act. 

By  the  Commiaaian. 
JaBSthaa  G.  iCaH. 
Secretary. 
[PR  Doc.  B8-11MS  Filad  fr-lt-aS;  8:4S  am] 


DEPAimiEIIT  OF  TRAMSPORTATION 

Offica  of  the  Sacratary 

Reporta,  Fomw,  and  Racordkaoplng 
RaquiraoMfrts:  SulMnlltila  to  OIIB  on 
May  13, 1988 

AQENCV:  Department  of  Transportetion 
(DOT),  Office  of  die  Secretary. 
action:  Notice. 


transmitted  by  die  Department  of 
Transportation  on  May  13. 1968,  to  the 
Office  of  Management  and  Budget 
(0MB)  for  ito  approval  in  accordance 
with  the  requiremento  of  the  Paper«rari( 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35). 


:  Iliis  notice  lists  those  ferais, 
reporto,  and  lacacdke^ing  requireaieats 
imposed  i^>on  the  public  tdiich  awre 


FOW  RIWTWBt  MTOroiATION  CONTACT! 

John  Chandler,  Annette  Wilson,  or 
Cordelia  Shepherd,  Information 
Requiremento  Division,  M-34,  Office  of 
the  Secretary  of  Transportation,  400 
Sevendi  Street  SW.,  Washington.  DC 
20590,  telephone.  (202)  366-4735,  or  Gary 
Waxman  or  Sam  Fairdiild,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  3228, 
Washington,  DC  20503.  (202)  395-7340. 
SUPPt£MENTARV  INFORMATION: 

Background 

Section  3507  of  Tide  44  of  die  United 
States  Code,  as  adopted  by  the 
Paperwork  Reduction  Act  of  ISISa 
requires  that  agencies  prepare  a  notice 
for  pubbcatian  in  the  Fadual  Ke^stat. 
listing  those  information  collection 
requests  submitted  to  the  CHice  of 
Management  and  Budget  (0MB)  for 
initial,  api^:  '^v»l.  or  for  renewal  under 
that  Act.  OMP  '^views  and  approves 
agency  submittuls  in  accordance  with 
criteria  set  forth  in  that  Act  In  carrying 
out  its  responsibilities.  OMB  also 
considers  public  commenU  on  the 
proposed  forms,  reporting  and 
recordkeeping  requiremento.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

laformation  Availabifity  and  Coraraento 

Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  the  DOT  officials 
listed  in  the  "For  Further  Information 
Contact"  paragraph  set  forth  above. 
Comments  on  the  requesto  should  be 
forwarded,  as  quickly  as  possible, 
direcdy  to  the  OMB  officials  listed  in  the 
"For  Further  Information  Contact* 
paragraph  set  forth  above.  If  you 
anticipate  submitting  substantive 
commento.  but  find  that  more  than  10 
days  from  die  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  OMB  officials  of  your  intoit 
immediately. 

ItenM  Sufamittad  for  Saviaw  by  OMB 

The  following  information  collection 
requesto  were  submitted  to  OMB  on 
May  13, 1968. 

DOT  No:  3062. 

OMB  No:  ziod-oiaa. 
Administration:  Department  of 
Transportetion  /OST. 


BEST  COPY  AVAILABLE 
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Title:  Carrier  Owned  Computer 

Reservation  Systems. 
Need  for  Information:  To  monitor 

compliance  with  regulations  and  to 

prevent  unfair  competitive  practices 

by  CRS  owners. 
Proposed  Use  of  Information: 

Information  will  be  used  by  CRS  users 

to  monitor  compliance  with 

regulations.  Information  about 

bookings  through  CRS  will  be  used  in 

airline  marketing  and  sales  planning. 
Frequency:  Upon  request  of  recipient  of 

information. 
Burden  Estimate:  5.604.25. 
Respondents:  Airlines  affiliated  with  or 

operating  computer  reservation 

systems. 
Form(sJ:  None. 
DOT  No:  3063. 
OAfflAfo;  2105-0517. 
Administration:  Department  of 

Transportation/OST. 
Title:  Transportation  Acquisition 

Regulation  (TAR). 
Need  for  Information:  'Necessary  for 

adininistering  and  monitoring 

Government  property  in  the 

possession  of  omtractors. 
Pr(^>osed  Use  of  Infarmotion:  *To 

monitor  and  trade  Government 

property  in  the  possession  of   ...  ■_  \ . 

coDtottcton.  .>--.'■'     - 

Ae^uency: 'Yearly. .  .- 
Burden  Estimate:  **piX\Q.  . 
Respondents:  *630. 
Form(s):NlA. 

*ThcHW  responses  apply  only  to  TAR 
clause  1252245-70,  Government 
Property  Reports,  which  was  added 
to  the  TAR  in  November  1967.  The 
addition  of  this  clause  necessitated 
a  modification  to  the  previously 
approved  paperwork  subpiission  for 
the  TAR. 

"This  estimate  is  for  the  entire  TAR, 
it  includes  5,670  hours  for  the  new 
TAR  clause  1252.245-70, 
Government  Property  Reports. 
DOTNadOM. 
OMBNo:f4ew. 
Administration:  Department  of 

Transportation/OST— Aviation.  ' 
Title:  Part  215— Use  and  Change  of 

Names  of  Air  Carriers,  Foreign  Air 

Carriers,  and  Commuter  Air  Carriers. 
Need  for  Information:  To  ensure  that 

carriers  do  not  advertise  or  operate  in 

any  name  other  than  that  in  whidi 

they  are  authorized  to  do  so  by  the 

Department. 
Proposed  Use  of  Information:  To  enable 

the  Department  and  the  public  to 

identify  the  specific  carriers  offering 

or  operating  services. 
fV«9ueiiC)r:  As  necessary. 
Burden  Estimate:  335. 
Respondents:  65. 


Form(s):  None.  ' '  ■ "' 

DOTNo:d(X6.         ' 

OMBNo:Sev». 

Administration:  U.S.  Coast  Guard. 

Title:  Survey  of  Alcohol  Intoxication  in 
Recreational  Boat  Operations. 

Need  for  Information:  T^B  information 
collection  requirement  is  needed  to 
determine  the  relative  risk  of  fatal 
recreational  boating  accidents 
associated  with  various  Kood  Alcohol 
Concentrations  (BACs). 

Proposed  Use  of  Information:  The 
information  will  be  used  to  determine 
the  blood  alcohol  level  of  the  boat 
operators.  The  Coast  Guard  and  state 
boating  officials  will  further  use  this 
information  to  inform  and  educate 
boat  operators  about  the  risk 
associated  with  intoxication  and 
boating. 

Frequency:  One  time. 

Burden  Estimate:  175. 

Respondents:  Boat  operators. 

Form(s):  CG-5472  (OT). 

DOT  No:  3066. 

OM£  No.- 2106-0049. 

Administration:  Departaient  of 
Tranqwrtation. 

7y<7e.- Basic  Essential  Air  Service 
Questionnaire. 

Need  for  Ifrformation:  To  enable  DOT  to 
meet  statutory  mandate  to  review 
basic  essmtial  air  service 
requirementaiw  all  eUgible  pcrints. 

Proposed  Use  oflnformaUoa:  Base 
documents  fmr  DOT  analysis  of  sinall 
community  air  transportation  needs. 

Frequency:  Triennial. 

Burden  Estimate:  586. 

Respondents:  State  and  local 
governments. 

Formfs):  None. 

DOT  No:  3067. 

OMBJVa- 2106-0006. 

Administration:  Department  of 
Transportation/OST— Aviation. 

Title:  Part  323— Terminations, 
Suspensions,  or  Reductions  of  Service. 

Need  for  Information:  To  enable  DOT  to 
meet  statutory  mandate  of 
guaranteeing  air  service  to  eligible 
communities. 

Proposed  Use  of  Information:  Base 
document  for  DOT  actions  of  holding- 
in  filing  carriers  and  seeking 
replacement  carriers. 

Frequency:  On  occasion. 

Burden  Estimate:  664. 

Respondents:  Air  carriers  and  State  and 
local  governments. 

Form(sJ:filA. 

DOT  No:  3068. 

OA<BM>:  2115-0061. 

Administration:  U.S.  Coast  Guard. 
Title:  Shipping  Articles,  Porecastie  Card, 
and  Master's  Report  of  Seamen 
Shipped  or  Discharged. 


Need  for  Information:  The  Coast  Guard 
needs  this  information  collection 
requirement  to  ensure  that  various 
navigational  statiltes  are  being 
complied  with  for  its  commercial 
vessel  safety  program. 

Proposed  Use  of  Information:  The 
information  is  used  by  the  Coast 
Guard  as  a  means  of  managing  and 
enforcing  vessel  manning  laws  and 
regulations  and  it  provides  a  written 
contract  and  record  for  seamen's 
protection  and  relief.  Seamen  also  use 
this  information  to  obtain  their 
entitiements  or  benefits.  Casualty 
investigators  use  the  information  to 
examine  the  qualifications  of  the  crew 
membera. 

A«9uency:  On  occasion. 

Burden  Estimate:  6.063. 

Respondents:  Merdiant  seamen, 
shipping  companies. 

Fonn/s/- CG-704. 705A  and  73ST. 

DOT  No:  9009. 

OAfB/Va- 2106-0024. 

Administration:  Department  of 
Tranq)ortation/08T— Aviation. 

Title:  Part  316  of  the  Department's 
Procedural  Regulations— Ccrilectitm  of 
Qaims  owed  the  United  States. 

Need/I^eposed  Use  ofb^rmotien:  This 
Part  iniptadeBtr  tbe  Federal  daias    - 
Collection  Act.  l^  die  General       Hr,; 
AocQuntlngOffioe  and  DefMrtmeill  of  ' 
Justice.  It  provides  procedures  under 
which  the  Department  will  collect 
claims  owed  to  the  Unttod  States 
arising  from  activities  under  the 
Departments  jurisdiction. 

Frequency:  Occasionally. 

Burden  Estimate:  60  hours. 

Respondents:  Air  carriers  that  owe 
money  to  the  U.S.  Government 

Fonn(s):  None. 

DOT  No:  3070. 
OAfSTVo;  2106-0001. 
Administration:  Department  of 

Transportation/OST— Aviation. 
Title:  Part  22^— Ftee  and  Reduced  Rate 

Transportation. 
Need  for  Information:  Implements 

Section-403(b)  of  die  Federal  Aviation 

Act  relating  to  free  and  reduced  rate 

transportation. 
Proposed  Use  of  Information:  To 

monitor  carrier  compliance  with 

Section  403(b)  of  the  Act.  and  to 

enable  carriers  to  obtain  exemptions 

therefrom. 
Frequency:  Other  On  occasion. 
Burden  Estimate:  32.3  hours. 
Respondents:  U.S.  ft  Foreign  Air 

Oarriers. 
PoTm(spfion». 

DOT  No:  30n. 
GMBMv  2106-0028. 


Administration:  Department  of 

Transportation/OST— Aviation. 
Title:  Carrier  Owned  Computer 

Reservation  Systems. 
Need  for  Information:  To  facilitate 

enforcement  of  prohibitions  on  biased 

displays  and  discriminatory  fees  by 

permitting  CRS  users  to  monitor  Uie 

performance  of  vendors. 
Proposed  Use  of  Information:  For 

disclosure  to  CRS  users. 
Frequency:  Information  to  be  disclosed 

upon  request. 
Burden  Estimate:  5604.25  hours. 
Respondents:  5. 
Form(s):  None. 
DOT  No:  3072. 
OMB  No:  2106-0012. 
Administration:  Department  of 

Transportation/OST. 
Title:  Part  205  Aircraft  Accident 

Liability  Insurance. 
Need  For  Information:  To  monitor 

insurance  coverage  for  all  air  carriers 

regarding  policy  effectiveness,  and 

proper  amount  of  coverage. 
Proposed  Use  of  Information:  On  file  to 

ensure  that  in  the  event  of  an 

accident,  the  public  is  adequately 

compensated. 
Frequency:  Occasionally. 
Burden  Estimate:  570 
Respondents:  U.S.  Air  Carriers  and 

Foreign  Air  Carriers. 
Form(s):  GST  4520  Formeriy— CAB  Form 

205A. 

DOT  No:  3073. 
OMflTVo;  2106-0013. 
Administration:  Department  of 

Transportation. 
Title:  Part  294— Canadian  Charter  Air 

Taxi  Operators  Economic  Regulations 

Enactment  Docket  39000. 
Need  For  Information:  Required  to 

obtain  a  benefit  of  flying  into  the  U.S. 

for  charter  piuposes. 
Proposed  Use  of  Information:  To 

monitor  foreign  air  carriers  flying  into 

die  U.S. 
Frequency:  On  occasion. 
Burden  Estimate:  25. 
Respondents:  Canadian  Air  Taxi 

Operators. 
Form(s):  OST  Form  4505  (Formeriy  CAB 

Form  294-A. 
DOT  No:  3074. 
OAfSA/b;  2133-0511. 
Administration:  Maritime 

Administration 
Title:  Parent  Company  of  Foreign-Flag 

Vessels. 
Need  For  Information:  To  verify 

information  on  vessels  that  could  be 

vital  in  a  national  or  international 

emergency. 
Proposed  Use  of  Information:  To 

perform  contingency  planning  for 

sealift  mobilization  requirements. 


Frequency:  Annually. 
Burden  Estimate:  47.5  hours. 
Respondents:  Ship  owners,  ship 

operators. 
Form(s):  N/A. 
DOT  No:  3075. 
OM5  M>:2130-050a 
Administration:  Federal  Railroad 

Administration. 
Title:  Accident/Incident  Reporting  and 

Recordkeeping  Requirements. 
Need  For  Information:  To  identify 

hazardous  conditions  on  the  railroads. 
Proposed  Use  of  Information:  FRA  uses 

this  information  to  identify  hazardous 

conditions  associated  with  rail 

transportation  and  to  assure 

compliance  with  the  Railroad  Safefy 

Act. 
Frequency:  Recordkeeping.  On 

Occasion,  Monthly,  Annually. 
Burden  Estimate:  56,102  hours. 
Respondents:  Railroads. 
Form(s):  FRA-F-6180.45;  FRA-F-6180.54; 

FRA-F-6180.55;  FRA-4'-6180.55A; 

FRA-F-618a57:. 

DOT  No:  3076. 

OM5A/b:  2130-0506. 

Administration:  Federal  Railroad 
Administration. 

Title:  Identification  of  Cars  Moved  in 
Accordance  with  Order  13528. 

Need  For  Information:  To  identify 
freight  cars  being  moved  in 
accordance  with  Order  13528. 

Proposed  Use  of  Information:  An 
identification  card  is  applied  to  any 
freight  equipment  setting  forth  the 
restrictions  to  be  complied  with  for 
legal  movement  under  order  13528. 

Frequency:  Recordkeeping. 

Burden  Estimate:  110  Hours. 

Respondents:  Railroads. 

Form(s):  None. 

Z?OrAto;3077. 

OAf5  Ate;  2125-0025. 

Administration:  Federal  Highway 
Administration. 

Title:  Highway  Safefy  Improvement 
Program  and  Priorities. 

Need  For  Information:  To  meet  the 
recordkeeping  reporting  requirements 
contained  in  23  U.S.C.  130  and  152, 
and  23  CFR  924. 

Proposed  Use  of  Information:  For  States 
to  identify  hazards,  prioritize 
corrections  and  schedule 
improvements,  and  to  report  to 
Congress  the  required  information  on 
the  effectiveness  of  highway  safefy 
improvement  projects. 

Frequency:  Annually. 

Burden  Estimate:  96,208. 

Respondents:  State  highway  agencies. 

FormfsJ: 

DOT  No:  307a 
OAfPATo.- 2130-0525. 
Administration:  Federal  Railroad 
Administration. 


Title:  Certification  of  Glazing  Materials. 

Need  For  Information:  To  assure  that 
window  gazing  materials  are  in 
compliance  with  Federal  Safefy 
Standards. 

Proposed  Use  of  Information:  FRA  uses 
this  information  to  assure  that  glazing 
materials  have  been  fully  tested  and 
are  in  compliance  with  Federal  safefy 
requirements. 

Frequency:  Recordkeeping. 

Burden  Estimate:  321  Hours. 

Respondents:  Railroads. 

Form(s):  None. 

DOT  No:  3097. 

OMB  No:  Hew. 

Administration:  Research  and  Special 
Programs  Administration. 

Title:  Reporting  Unsafe  Conditions  on 
Gas  and  Hazardous  Liquid  Pipeline 
and  Liquefied  Natural  Gas  Facilities. 

Need  For  Information:  As  provided  by 
P.L.  99-516,  gas  and  hazardous  liquid 
pipeline  operators  would  be  required 
to  give  notice  of  certain  safefy-related 
conditions,  prompting  government 
intervention  if  needed  to  avoid  an 
incident  or  accident. 

Proposed  Use  of  Information:  To 
monitor  corrective  actions  proposed 
by  operators  with  the  objective  of 
preventing  occurrence  of  an  incident 
or  accident. 

Frequency:  On  occasion. 

Burden  Estimate:  48,300.. 

Respondents:  State  and  local 
governments  and  Businesses. 

FormfsJ:  N/A. 

Issued  in  Washington,  DC  on  May  13. 198a 
Robert  J.  Woods, 
Director  of  Information  Resource 
Management. 
[FR  Doc.  88-11252  Filed  5-18-88;  8:45  am] 

SHJJNQ  CODE  4t1»4>4l 


Coast  Guard 

[CGD  87-095] 

Lists  of  Ports  or  Terminals  Holding 
Certificates  of  Adequacy  Notice 

This  document  publishes  lists  of  each 
U.S.  port  or  terminal  holding  a  valid 
Certificate  of  Adequacy  (COA)  issued 
as  evidence  of  meeting  thetequirements 
of  Annexes  I  or  II  of  the  1978  Protocol  to 
the  International  Convention  for  the 
Prevention  of  Pollution  from  Ships 
(Marpol  73/78)  aijd  33  CFR  Part  158, 
Subparts  B  or  C.  These  lists  are 
published  as  required  by  The  Act  to 
Prevent  Pollution  from  Ships  (33  U.S.C. 
1905(d)),  to  aid  ship  owners,  operators 
and  agents  in  locating  ports  and 
terminals  having  adequate  reception 
facilities  capable  of  receiving  residues 
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and  mixtures  containing  oil  or  noxious 
liquid  substances  (NLS)  from  seagoing 
ships.  The  lists  include  all  COA's  issued 
and  in  effect  as  of  May  1.  ig6& 

Definitions  of  the  terms  used  in  these 
lisU  are  found  in  33  CFR  158.120. 

Table  L  published  below,  Usts  the 
ports  or  terminals  holding  a  valid 
Certificate  of  Adequacy  (COA)  issued 
under  33  CFR  Part  158.  Subpart  B  i 
(Criteria  for  Reception  Facihties:   ' 
Residues  and  Mixtures  Containing  Oil). 
The  list  provides  the  names,  locations, 
telephone  numbers  and  quantities  of 
oily  wastes  that  each  can  accept.  The 
ports  and  terminals  which  have  "0" 
listed  under  the  "Daily  Capacity  of 
Reception  Facility"  column  are  small 


facilities  in  remote,  rugged  areas  that 
receive  only  a  few  ships  operating  in  a 
dedicated  trade.  To  comply  with  the 
intent  of  MARPOL  73/78  and  the 
regulations,  ships  visiting  these  ports  or 
terminals  have  agreed  to  discharge  their 
oily  waste  at  other  locations,  where 
adequate  reception  facilities  are 
available. 

Table  II,  published  below  after  Table 
I,  lists  the  ports  or  terminals  holding  a 
valid  COA  issued  under  33  CFR  Part 
158,  Subpart  C  (Criteria  for  Certifying 
That  a  Port's  or  Terminars  Facilities  Are 
Adequate  for  Receiving  NLS  Residue). 
The  list  provides  the  names,  locations, 
telephone  numbers  and  quantities  of 
various  categmes  of  NLS  waste  that 

Table  I— Annex/Reception  FACiLmES 


each  can  accept.  A  Beting  of  cai^go 
names  and  their  appropriate  Annex  II 
pollution  category  are  found  in  46  CFR 
Part  153,  Table  L  The  ports  and 
terminals  which  have  no  amounts  listed 
imder  tiie  column  TJaily  Capacity," 
receive  only  vessels  that  do  not  require 
any  prewashing  of  their  cargo  tanks. 
They  have  the  capacity  to  reduce  back 
pressure  to  below  1  BAR  to  facilitate 
stripping  of  cargo  tanks  but  have  no 
capacity  to  receive  NLS  waste. 

Date:  May  12.  Ifl6& 

ID.  Sipet. 

Rear  Admiral,  U.S.  Coast  Guard,  Oiief,  Office 
of  Marine  Safety,  Security  and  Environmentoi 
Protection. 
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Excusion  MM.. 


Medakafla 

Pelcan , 

PMantwrB 

PstenftMVQ    ,,,.. 

PotefjUirg       

Petenburg 

Potariburg 

Port  ol  Anchorao* 

Rig  Tandv  Dock.  Kaiia... 

Sitka. 

S4tka-..!ZIZ L '. 

Slugway 

Sl<a^^••y..„ 

Tanaliae! 


T6fTninal 


Angoon  Ferry  Terminal 

Port  of  Angoon  Alaska. 

Ctefk  Bay  Ferry  Termirfal 

Port  of  Craig  Alaska 

Excursion  Intel  Packing  Co.. 


Haines  Anny  Terminal 

Haines  Ferry  Terminal 

Hobart  Bay  Logging  Camp.. 
HoHis  Ferry  Terminal.. 
Port  of  Homer., 
Hoonah  Feny  ' 

Port  cH  Hoonah  Alaska 

Hydaburg _._ 

Alaska  Marirte  Highway  System .. 
Auka  Bay  Ferry  Terminal.. 
Qty  and  Borough  dJunaau . 

Union  Oil  Juneau.  Alaska 

Kake  Ferry  Terminal _~™ 

Port  of  Kake  Alaska 


Port  of  Kasaan  Alaska „ 

Kenao  Pipeline  Co.  Mikiski  Term. . 
Tasoro  Alaska  Petroleum  Co.. 
Unocal  Chem  Divisk>n.. 

Chevron  USA  Ketchikan. 

City  Docks „ 

Ketchikan  Ferry  Jmmnit  _.. 

Unocal 

Port  of  Klawocfc  Alaska 

Annette  Island  Packing _ 

Metiakatia  Ferry  Terminal... 
Port  of  Metiakatia  Alaska.... 


-. Port  of  Pelican  Alaska . 


Chevron  USA  Petsntourg.. 

aty  Docks 

Ketchikan  Feiry  Tarminai .. 

Unocal 

Port  of  Klawock  Alaska .... 
Anr>ette  Island  Packing _ 
Metiakatia  Ferry  Terrrmal.. 
Port  of  Metiakatia  Alaska^ 


Port  of  Pelican  Alaska . 
Chevron  USA  Petersburg.. 

ICKle  Seafoods  Co 

Nelbro  Packing  Co . 
Petersburg  Ferry  TenrHnai.. 
Port  of  Petersburg  Alaska. 


MunicipaMy  of  Anchorage 

Ajget  Sound  Tug  and  Barge  Co.. 

Port  of  Sitka 

Sitka  Ferry  Terminal.. 
Port  of  Skagway  Alaska .. 
Skagway  Ferry  Terminal... 
Port  of  Tanakae  Springs-. 


Area  code  and 
ftfione  No. 


907-465-3048 
907-788-3653 
907-465-3946 
907-828-3275 
907-586-4244 
907-766-2448 
907-766-2367 
907-465-3946 
907-225-2675 
907-465-3046 
907-235-8507 
907-465-3946 
907-945-3670 
907-285-3761 
907-465-3955 
907-465-3846 
907-586-5256 
907-586-1276 
907-465-3946 
907-785-3804 
907-542-2212 
907-776-8161 
907-776-8191 
907-776-8121 
907-225-2106 
907-225-3111 
907-465-3046 
907-225-4176 
907-755-2261 
907-866-4661 
907-465-3046 
907  886  4646 
907-735-2202 
907-772-4251 
907-225-3111 
907-465-3946 
907-225-4176 
907-755-2261 
907-666-4661 
907-465-3846 
907-886-4646 
907-735-2202 
907-772-4251 
907-772-4204 
907-772-4486 
907-465-3046 
907-772-4688 
907-272-1531 
907-776-8880 
907-907-3439 
907-465-3946 
007-063-2207 
907-465-3946 
907-736-2221 
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Table  l— Annex/Reception  FAaunES-Continued 


CUy 


Tenakaa  Springs. 


Y*uiat..„. 
Yakutai..... 
Chlcksaw.. 


JadMon  Co.  Port  Authority.. 

Mobito „. 

MoUto 


MoMe. 

Mobile 

Mobile..lI 

Mobile 

Theodora... 


Theodora.. 


uomcML. 


Carpintoria. 
CrockeB...... 


Hunninglon  Beach. 

Long  Beach 

Long  Beach 

Long  Beach ^ 

Long  Beach 

Long  Beach 

Long  Beach 

Long  Beach 

Long  Beach 

Long  Beach 

Long  Beach „. 

Long  Beach 

Long  Beach 

Long  Beach ,. 

Long  Beach 

Long  Beach 

Long  Beach 

Long  Beach 

Long  Beach 

Long  Beach 

Long  Beach 

Long  Beach 

Long  Beach 

Los  Angeles 

Loa  Angeles 

Los  Angeles 

Los  Angeles _.. 

Los  Angeles 

Los  Angeles 

Los  Angeles _... 

Loe  Angeles 

Los  Angeles . 

Los  Angeles 

Los  Angeles 

Los  Angeles 

Los  Angeles ;. 

Loe  Angeles 

Loa  Angeles. 

Oakland 

Oakland 

Oakland 

Oakland 

Oakland 

Oakland 

Oakland 

OaMmd _. 


Richmotxl-, 
SanDlego„ 
San  Diego.. 
San  Diego.. 
San  Diego.. 
San  Diego.. 
San  Diego.. 
SanDlago. 
San  Diego.. 
San  Diego.. 


Tanakee  Springs  Ferry  JmrtnH .. 

WrangeH  Ferry  Tarminai 

Chevron  USA  Yakulat 

Port  ol  Yakutat  Aiaska- 


MobileOiteksaiw  Port  FadWy. 
Port  of  Pascagouia.. 


Alabama  Dry  Dock  «  ShipbuiMkig. 

Alabama  State  Docks 

Amerada  Hess  Corp 

Chlcksaw  Tarminai  Corp 

LoMana  Land  &  Exploralton  Co.~. 

Mobila  Bulk  Terminal 

Mobile  River  Terminal  Ca 

Pacifc  Molasses  Co 

Weal  Basic  Industries 

R«aouroe  Consultants,  Inc 


Bankia  Port  Tenninal.. 

Chevron  U.SA 

CAHSugv. 


Golden  West  Refining  Co 

Cooper/T.  Smith  Stevedoring  Co.. 

Domlar  Oypsum  Amenca  Inc 

Dow  Chemtoak)  USA. 

Forast  Terminals  Corp 

Four  Comers  PipeKhe 

Gold  Bond  BuHding  Products 

l«*«rnalional  Transportatton 

Long  Beach  Container  Termini-.. 
Maersk  Lines  Long  Beach  Pier  Q. 

MelropoMan  Stevedoring  Co. 

Ocean  SaH  Co __. 

PecMc  Coast  Cement 

Padfc  Container  Terming 

Pslro-Oiamond  Terminal  Co. 

Proctor  &  Gamble  Mfg.  Co.. 


Salan  Shipping  Agendes,  Inc 

Standard  FnjH  ft  Steamship  CP.„ 

Star  Terminal  Co.  Inc. 

Stevedoring  ServKas  of  Amerfca.. 

Texaco  Refiners  ft  Marketing 

Toyota  Motor  Sales,  USA.  Inc 

United  States  Lines  Inc 

Defense  Fuel  Support  Point 

Distributkw  ft  Auto  Service  Inc 

Indiea  Terminal  Co 

Loa  Angles  Cniiseship  Tem*ials.. 
Matson  Terminals  Inc . 


Moba  OH  Corporatxjn  SW  Tarminai . 

Overseas  Terminal  Co 

PASHA 


SanFrandsoo.. 


PenzoH  Petroleum  Temiinal 

Petrolane,  Inc 

Southern  Caliromia  Ou^port 

Todd  Pacific  Shipyards  Coip 

Unton  ON  Co-^upertanker  Term.. 

Unocal  Corp „, 

Western  Oil  Fuel  Co 

Maersk  Line 

MMson  Container  Tenninal 

Oakland  Ctr  Term 

Padflc  Dry  Dock  and  Repiir 

Schnitzer  Steel  Products „ 

Sealand  Sennces.. 


Stevedoring  Servk^s 

Stevedoring  Servtoes  c*  Amartea.. 

BunnahCaslrol  Terminal 

Bay  Cily  Marine  Inc 

Campbell  Industries 

Contlnenlal  Maritime.. 


SanFrandsoo. 


Embarcadero  Marine  Inc ™ 

National  Steel  and  Ship  BulMing 

Naval  Supply  Ctr.  Pt  Lome  Annex... 

Port  of  San  Diego „ _. 

Southwest  Marine,  Inc 

Tuna  CXpper  Marine 

Continental  Maritima  Inc 

Bakar  Commodities 


Araa  code  and 

Daly  capadly  o( 

phone  No. 

rsoapfeon  ladWy 
(metric  tons) 

007-465-3046 

0 

007-465-3046 

0 

907-784-3411 

0 

907-784-3323 

0 

205-456-7648 

1.587 

601-762-4041 

206 

205-600-7011 

^800 

205-600-6113 

4,406 

205-456-4688 

12.000 

205-456-6375 

4.406 

205-675-7040 

206 

205-438-0691 

178 

205-432-3233 

4.406 

205-432-6771 

4.406 

205-653-5800 

4.406 

205-653-6324 

20 

415-522-4224 

450 

707-745-2394 

358 

213-782-1939 

0 

415-772-3918 

460 

714-536-8130 

2.110 

213-437-3524 

450 

213-436-4611 

131 

213-533-5375 

286 

213-432-5401 

228 

213-426-9022 

7.646 

213-435-4465 

1.300 

213-435-7781 

229 

213-435-8585 

228 

213-435-7706 

131 

213-830-5340 

360 

213-437-0071 

20 

213-435-0195 

210 

213-435-0842 

245 

213-435-8364 

346 

213-432-6961 

346 

213-436-9961 

364 

213-437-3521 

2.153 

213-436-2273 

130 

213-432-6477 

245 

213-613-2463 

15.000 

213-437-6767 

548 

213-435-3761 

228 

213-832-3144 

5.135  - 

213-549-18- 

131 

213-547-3351 

245 

213-519-4049 

228 

213-519-6438 

346 

213-832-2702 

174 

213-832-3341 

0 

213-437-0011 

244 

213-385-0311 

346 

213-633-5275 

^178 

213-514-4970 

630 

213-632-3361 

340 

213-832-4519 

» 

213-513-7600 

i.aoo 

213-549-7711 

as7 

415-396-1515 

4W 

415-271-9619 

400 

415-634-5822 

400 

415-693-7020 

m 

415-444-3919 

400 

415-271-1000 

400 

415-271-1800 

400 

415-271-1800 

400 

415-236-6312 

30 

619-224-6655 

2.975 

619-233-7115 

1.489 

619-234-8851 

2.975 

619-233/6884 

1.062 

619-696-7938 

3,346 

619-225-2355 

4.736 

619-291-3900 

3.346 

619-238-1000 

2.975 

619-232-1838 

1.654 

415-957-1500 

3.360 

415-282-4188 

460 
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CA 
CA 
CA 
CA 
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CA 
CA 
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CA 
CA 
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CT 
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CT 
CT 
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CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
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FL 
FL 
FL 
FL 
FL 
FL 
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FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
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Table  I— Annex/Reception  Faciuties— Continued 


Citjr 


SanFranciKO. 
San  Francisco. 
San  Francisco . 
San  Francisco. 
San  Francisco. 
San  Francisco. 
San  Francisco. 
San  Francisco. 
San  Francisco.. 
San  Francisco. 
San  Francisco. 
San  Francisco.. 


San  Francisco 
SanFrancisoo 
San  Francisco 
San  Francisco 

San  Pedro 

San  Pedrv. 
San  Pedro. 
San  Pedro 


San  Pedro... 

San  Pedro 

Terminal  Island.. 

Wilmington . 

Wilmington.. 

Wilmington.. 

Wilmington.. 

Wilmington.. 

Wilmington.. 

Wilminglon.. 

Wikninglon.. 

WihTington. 

Wih 


WtHTWigton  „.„ 

Wilmington. 

East  Hartford. 
East  Hartford. 
East  Hart1ord.„ 

Groton 

Groton 

Middteton 

MIddleton „ 

New  London.... 


Norwich.. 

NOTMCh.. 

Portland.. 
Portland.. 

Rocky  Hill 

WettiersfieM.. 
WettiersfieW.. 
Canaveral 


Cape  Canaveral. 

Dania _ 

Ft  Lauderdale.... 
FL  I.Mjdeidala._ 
Ft  Pieroe. — ««« 
Ft  Pierce 


JacksonviNa.. 
Jacksonvila .. 
Jacksonvite .. 
JacksorMHe.. 
Jacksonviae.. 
JacksonvMa.. 
JacksonvWa.. 
JacksonvMa.. 
JacksonvWa.. 
Jacksonwita.. 
JacksonvMo .. 
JacksonvWa.. 
JacksonvWa.. 
Jacksorrviila.. 
JacksonvWa.. 
JacksonvWa.. 
JacksonvWa.. 
JacksonvWa.. 
JacksonvWa.. 
JacksonvWa. 


C  *  H  Sugar  Co 

CaWomia  Fats  and  Oils  Inc 

CaNtomia  Stevedore  &  Balaat.. 
Continental  Grain  Co  , 

Continental  Maritime .»»»».»...... 

rorreei  i efiiniian .^ 

Maeisk  Line 

Marirw  Terminals 

iMBiaon  uoMiaBier 

Oakland  Center  Terminal ...».».. 

PennzoH  Co ««« 

PterTO 


San  Francisco  Port  Commission . 

Star  Terminal „ 

Stevedoring  Service  of  America.. 

Todds  Shipyard —... 

American  President  Lir»8._____ 
Chevron  USA  Inc.. 
Evergreen  Tmwwl.. 
Gatx  Tank  Storage  Termindl.. 

Gatx  TermiTtals  Corp ,. 

Kaiser  International  Corp 

Hugo  Neo  Proter  T1  2TO 

Berth  200-A 

Berths  180-181.  LA  Hartxy... 

Cargifl  Inc 

Chamolin  Petroteum  Co 

Gatx  LA.  Marine  Terminal 

LA.  Terminals .,..».»..»....» 

Marine  Terminal ..»..».».. 


Marine  Terniiiials  Corp 

Pacifk:  Molasses  Corripany .. 

Shell  Oil  Co 

United  FnM  Co 


Wilmington  Liquid  Bulk  Termlrfals 

Andrew  Wilgoos  Turt)ir»e  Lab __ 

Texaco  Sales  Terminal 

The  Atlas  Oil  Company ™. 

Pliiet  Inc 

United  Fuel  Corp 

Peterson  Oil _ 

United  Technotogies  Corporation 

New  London  Terminals  Ov.. 
DaWOH  Company. 
Lehigh  Orl  Company.. 


State  of  Ct  Norwich  Hospital . 

Chevron  Asphalt 

Hocky  Hill  OH  Co.,  Inc 

F.L  Roberts  &  Co..  Inc 

Amerada  Hess  WethersfieM ... 

Northeast  Petroteum 

Canaveral  Port  Auttwrlty 

Belcher  Oil  Company ......... 

Port  Oenison „ „„,.,«.™.« 

Port  Everglades ».....«.».. 

Tracer  Marirw.  Inc.................... 

Ft  Pierce 


Indian  River  Terminal  Company .. 

Amerada  Hess  Corporation 

Amoco  Oil  Co 

Beteher  OH  Company 

Bellinger  Shipyard . 
Bemuth  Lembecke  Co..... 
i.>anaverai  rort  Aumomy.. 
CelotBx  Corporatkxi ...™.. 
Chevron  U.S.A.  Inc „.. 


Commodores  Points  Terminal  Corp.. 
Eastern  Sesboard  ^sfroloum  Co...».. 

Gulf  Product  DMsian  of  S.P.  Inc 

JackaorivWa  BuHc  Termintf  Inc  ...,„.«,. 
^ort  Authority.. 


Naval  Iwpply  Caiitai  JacksonvWa. 

North  FloridB  Shipyards  Inc .« .».. 

r^vWps  Inpasna  Co ».,»,»h«. 

Port  of  ranHHflna ..................... 

ShaN  0«  Co 


TraNar  Marina  Tran^xyt  Corp . 
U.S.  Oypium  Company 


Area  code  and 
phone  No. 


415-772-3*16 

4i5-a2&-«iee 

41S-S26-7100 
415-624-7177 
445-*57-1SBD 
415-951-5113 
415-39&-151S 
415-986/6576 
415-271-9819 
415-834-5622 
415-522-4224 
415-546-9111 
415-391-8000 
415-981-6622 
415-271-1600 
415-621-8633 
213-432-5991 
213-632-3324 
213-519-6942 
213-547-9655 
213-547-0661 
213-514-2860 
213-775^6626 
213-830-6181 
213-834-3444 
213-830-8231 
213-634-7254 
213-835-0187 
213-549-5822 
213-834-7254 
213-432-5904 
213-549-1810 
213-834-2638 
213-834-2631 
213-549-0961 
203-565-3975 
203-566-9600 
203-568-7220 
203-441-3206 
203-445-4095 
203-346-7775 
203-344-4317 
203-442-3939 
203-689-3525 
203-689-4311 
203-889-7361 
203-342-1440 
203-563-6123 
203-529-6821 
203-529-7781 
203-529-3209 
305-783-7831 
904-763-3393 
305-820^2581 
305-523-3404 
305-463-1211 
305-464-6600 
305-465-7706 
904-757-4496 
904-757-5706 
904-783-3393 
904-246-9981 
904-355-6567 
904-783-7831 
904-751-4400 
904-353-1064 
904-353-0826 
904-355-9675 
604-757-4660 
904-355-8066 
904-633-5140 
904-757-5364 
904-354-3276 
904-353-6740 
904-261-0753 
904-355-6S21 
904-354-03S2 
904-766-2501 


Daihr  capaoNy  Of 

reception  facility 

(meinc  tons) 


460 

460 

460 

460 
3.360 
1,346 

460 

460 

460 

460 

450 

460 

460 

460 

460 
2.279 

226 

150 
20 

257 

547 

346 

346 

131 
0 

228 

7,463 

0 

228 
7.463 

286 

530 
3.000 

.346 

600 

M 

0 

0 

102 

1,488 

0 

273 

240 
0 
0 
0 

408 

3D 
0 
0 
0 

252 

272 

189.6 
5,360 
77 

120 

113.51 

281 

61 

20 
1.2S0 

214 

2S2 

81 

368 
2.934 

122 

81 
'404 

81 
237 
1.481 

122 
1360 
3i020 
2.720 

860 


FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL- 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA- 
GA- 
GA 
GA 
GA 
GA 
GA 
GA 
IL 
IN 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA  ' 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA  ■ 
LA 
LA 
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cay 


JackaoMSa. 

Key  Mat 

Miami 

ParuraCay. 

PensMolft 

Port  St  Jm.- 

PortStJo*.-. 

West 

Brunawleli-.. 

Brunswiek-, 

BrunawidL.. 

GardwiO^. 

Garden  C%. 

Port 

Port 

Savaiwah. 

Savannati 

Savannah 

Savanntft... 
Savannah-. 
Savannahs. 
Savaimafi... 


Savaanali 

SavawMb 

Savaanah- 
Savaanatu 
Savaanak.- 


Savaanati- 
Savaanafi» 
SavaaratL. 

Woi  itwaiwtw 
Chicago  __ 


Portag*.. 
AMA. 


Arab!. 


AnU.. 


Arebi 

AvonMa 

Baton  RoMpa.. 

Baton  Rouse. 

Batonr 

BeHel 

BeNaChaaaa.. 

BeHel 

Brunsida 

Can/iHe . 

ChalniHWa.. 
Chalianaa.. 

Cortvant 

Convan* 

Convert—. 
Oarrow- 
OaiTow- 
Oavanl. 


Goodlnpa. 
Gramarcy.. 
Gramareo-. 
Hackbaoy-. 
HahmM».„ 
HahnvMa- 
Hahnvill»_ 

Harvair 

Hanray. 
Houma- 


Terminal 


tMilo»Coip 

Pott  at  Kay  Waal 

POM  of  MiMli. 

Portal 
Portal 


Cily.. 


Amerada  Haaa  Caip^. 


Port  el  PalM»  BaaoK.. 


LCP 

GoW  Bon*  Buidnf  Pfoduela.. 

KoohAapMIC».. 


Stone  Cewlainai  Carp 

06  < 


Buk  T«aMial  Managamanl.. 
CttevMW  USA 


Cempany.... 


Unio»  0»  Cawipawy  Z'ZZ'l 

iv^mbmh^^mhp  run  ^M^^^d. •****••■ 

Port 


Amalar  C«p. 


Ejomm  CaiapMy  USA  ...„..,....,. 

Fonaoea  Plastici  Corp. 

Port  ol  Oraalir  Batoi»  Roup*... 

^ttSA    FU^^u  /2aA^ft  Cl^^^^b^ 
ww^^^ft   P^^^^V  ^^PBOTt  ^^^nVfOv. •.***., 

BwP.Oilna 

v^MMBM  ^mMMCw  Co  ...... ..■■.•••■ 


Cos  Mar  Company. 

exmmCa,  USA „ 

Tswwscc  cm  Company  P6M .. 


Area  code  and 
phone  No. 


&^^^^^^^V  V^^^^V  C^^^^H^V. ........... 

Coapar/T.  SmiVt  Stevedoring.. 

nwW  %^MMfN  ^wMpttny ■■»■■■ 

ElaclN>Cal  Trawalar  Corp 

St  CiMilaa  Gr^  Daoler  Co... 

C6  F  hrtMaWaa.  Ine 


GATX  Tawwlnrt  Corp.. 
Colowial  Sufaf,  Ine.. 


OXV  CMaa  SaMtoae  N.6.L  Inc.. 
Coip 

\MM^i^BViP  ^^^MfWOW  ^^^^MMMMSM 


UwionCiitldiCeip.. 
CHgp  nuilliii  ■ -■ 


Lah*  Oiartaa  Caitor»., 


904-353-0941 

305-294-3721 

305-371-7676 

904-763-6471 

904-436-4270 

205-229-6783 

904-229-6763 

305-842-4201 

912-265-3700 

912-264-7295 

912-265-6560 

912-964-1561 

912-964-1913 

912-664-1361 

912-964-1271 

9T2-964-6282 

9T2-964-1811 

912-263-6318 

912-964-2785 

912-232-0184 

912-236-1331 

803-233-3003 

912-236-1531 

912-233-4951 

912-964-3811 

912-964-0719 

912-234-5005 

912-964-1214 

912-964-1611 

912-437-2600 

912-234-2266 

912-233-9266 

912-964-1234 

312-646-4400 

219-787-6836 

504-431-8245 

504-271-5331 

504-271-5331 

504-271-7046 

504-436-4466 

504-359-7518 

504-356-3341 

504-387-4207 

504-656-2213 

504-656-7711 

504-394-4320 

504-524-0611 

504-479-4245 

504-642-5454 

504-359-7605 

504-279-9481 

504-524-7105 

504-562-7402 

504-562-3571 

504-473-4268 

504-473-6748 

504-524-4181 

504-466-5300 

504-466-2753 

504-464-1466 

504-473-4271 

504-473-8291 

504-473-9231 

504-642-6311 

804-473-4261 

504-443-2511 

504-S25-O460 

504-529-1102 

504-762-4201 

504-783-6872 

504-783-6611 

504-466-4300 

5M-368-2S60 

504-340-4911 

504-876-5645 

316-491-6237 

316-491-6855 

316-437-3200 


Daily  capadlyof 
receptkxi  faoKty 

{ff*yTtPf  tOQfil 


20 

53.45 

431 

438 

72 

13Q 

130 

331 

801 

342 


274 

188 

801 

1412 

801 

1W 

130 

130 

3,111 

347 

134 

130 

136 

1W 

7.875 

340 

1M 

IN 

335 

123 

801 

10 

294 

103 

10.000 

1.1W 

1.1W 

» 

40 

15,000 

6,048 

104,909 

199 

6.530 

50 

4,200 

1,175 

180 

6,000 

100 

640 

3 

2,940 

24 

1.581 

^300 

595 

3,000 

8W 

1W 

130 

2.976 

180 

1,470 

802 

3 

61 

1,699 

1.100 

848 

430 

1M 

130 

11.000 

1.670 

31 


laoio 
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LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 


^ 

<* 


MA 


MA 

MA 


MA 


MD 
MO 


C% 


LaiwOMilM.. 

LakeQiartM. 
LAeCtariM.. 


Msraux . 


Now  OrlMn8»» 

Nm»  Oitem 

Htm  OrtMfw — 
Now  OnnnB».M 

Now  Ortoono^i. 


PIOQUOnWIOO  .■ 

Plo(|MniiMo .. 
PortSulpfwr.. 
Port  Sulphur^ 


St 

St 

Sulphur 

SunfMvWMH 
UnctoSM. 
Union 


|ChirtMlOf4»« 
(ChflrtMlowvn)  M 
(EsM). 


Boolon  (SouS^. 


OmImo. 


E.I 

EaMBooion^ 
EauBoolon. 
EvofoH»— _ 

Evofott 

Evorott 

Ei>OfoH 
Evorott 


FolRi«or„ 
Qloucootor. 
Lyrm.. 


Nvw  uooiOro. 


North  Wcymouih.. 

Quincy 

Quincy 


Quincy. 


RoMr«„ 
Rovoro.. 


Solom 

Salom 

oinomcn. 
SonMfMlM. 


BflMMnof9« 
OiWniora» 


LJho  ChoilMHMbor  A  Tormlnal.. 

OIn  Corpoioilon — _.. »»...»..... 

PPG  IndMMoo 

TnicMno  LNQ 


Tnaoo  RoMng  S  MarfcoUng.  bK.. 
Murpliy  01,  Inc.. 


AwoncWo  Mustrioa  ShipyoRl. 

Buck  Kraika,  Co 

Ctwvron  PIpoIno  Co 

DMo  MocNno  «  WoMng  Inc. 
LT.O.  CorporsliorK.«»<....»*»»..- 
Port  o(  Now  OnoMio 


SoUhom  Scrap  MolorW  Ca.  Ltd. 

PooMy  Grain  Bovator 

Oow  Ctwmical  Corp 

Qoorsia  GuN  Corp 

Roaport  Sulphur. 


Godohaui  Handaraon  Sugar, 

Koch  Galhartng  'Oyalama 

ShaS  PIpaino  Corporalwn 

rrodamona  Shipyard.. 


Co. 


FPMport  ChMnicd  Co.. 


RMNOun  iTifMino  vtfnom.. 
Conoco . .  ^^ M  Mi.....«.«».^. 


DtmoBmIc 


ConMnOTlil  Qrarin  Elswlof  ^  _ 

UOn  DOno  OUKinQ  rrOQUCVM 

PidteMoir'^'"'     

PirfcTanlt. 


Boilon  Edion  CowipMny 

cconoivi|c  Oiwilopnioni  A  Indi  Co- 

Min  Pdrt  Auihort^.- 

AiMv  Corp.  BupMV  HM  FMn  ^^ 


Boilon  FmI  TnraportMioni  Inc.* 
MoM  01  Cofporalon . 


DOTinsr  0*  90Imi  Donont  wic>* 

XAmmMntno  rmnm  WC I 


QuN  01  Produdi  Company.. 
nonnsBvi  f^ppwum ............ 

U.S.  Qyptum  Co 

i^aonvr  raooiauni  "*= 
Boaton  Goa  Co 


CHgoPaMaum  ( 
AmaradoHoao  Corp_ 
GanamSNp. 


CoMoolar  Soofood  Corporallon. 
Ewarott  Marino  LNQ  Tarminat- 
Exxon  Ca,  USA-EvoroH  Tanninal.. 
IndaporKianft  Camant  Corporation.. 
Proiaricad  Now  England  Company- 

Boroan  A  Ramlnglon  Corp 

Norlhaaat  Producta  Co.,  Inc*—. 
Amaricold/Quincy  Mariiol  Cold . 


Qonaral  ElacWc  Company . 

Frionor  KUchana,  Inc 

Gtan  Pofeoloum  Corp 

GloiMl  Polroloum  Corp.. 
CH.  Spraguo  S  Son  Co . 
Qonaral  Oynamica  Corp . 
Quincy  Oa,  Inc . 


Tho  Pniclor «  Qmbia  M(o  Co- 
Dwcnar  nw  CTipMnQt  inc..»».... 
Gliba  M,  Ov.  of  BP  on,  lnc..„ 

Rovw  Tcnninal  Cofpofsllon.. 

Now  England  Powor  Co 

riorviaoai  navoiaum . ..—.».... 

Eaoo  Tarminala,  kic 

Monlaup  Bodrtc  Co . 


Naw  England  Powar  Company- 


Agrtoo  Chomical  Corporation.. 
Amaroda  Haaa  Corporation  .n 


Aroa  ooda  arNf 
pnonoNO. 


31S~439-36ei 
318-481-3320 
318-481-4266 
318-478-8836 
604-S8S-6611 
504-271-4141 
504-436-5166 
504-624-7681 
504-364-2486 
504-661-3088 
504  888  8644 
504-628-3200 
504-844-3371 
504-482-4405 

504-686-2500 
504-564-3861 

504-666-7341 
504-536-1161 
504-266-2112 
504-688^(831 

316-683-7383 
504-642-8336 

504-562-3601 
504-662-7471 
318-481-5222 
316-436-6642 
318-436-7561 
504-438«X)0 
60«-d41-a688 
604-347-6464 
504-623-0000 
617..424-a647 
ei7r728r3300 
61 7-873-6364 
617-242-6336 
817-241-8040 
617-667-8100 
617-381-4038 
617-468-6400 
817  884  6880 
617-884-0028 
817-884-6880 
017-884-7670 
617-241-8100 
617-268-1100 
617-288-3820 
617-848-2586 
203-628-7781 
617-668-4200 
617-387-2060 
617-423-6868 
817-381-2800 
617-387-3828 
617-388-8300 
617-676^)181 
617-678-8367 
617-283-6100 
617-684-3834 
617-887-0031 
617-886-6271 
617-887-4534 
609-431-1000 
617-471-4200 
617-773-2600 
617-471-8100 
617-284-4480 
617-288-4201 
617-884-7570 
617-288-2102 
617-744-6640 
617-884-7570 
617-888-2001 
617-678-6283 
617-678-8321 
817-648-1400 
301-276-8100 
301-356-0706 


Myapad^rol 

raoapoon  fooMy 

(moMc  tona) 


812 
1,670 
1,670 
1,000 

ISO 

47 

2,360 

1.400 

14)00 

100 

1,200 

8^413 

8,000 

47 

68 

168 
8,400 
3,000 
1,200 

soo 

1,2S0 

1,670 

2206 

27 

1,400 

1J060 

1^870 

28 

1.000 

381 

388 

181 

2;284 

^fi09 

730 

1,003 

883 


i.a»i 

88S 

3.126 

883 

126 

1.009 

883 

883 

288 

76 

2,530 

1,151 

730 

883 

1.15S 

288 

1,003 

1,004 

1,003 

1,156 

122 

327 

327 

883 

214 

1,381 

288 

1,381 

1,381 

1,381 

1,381 

1,261 

1,381 

327 

327 

327 

1.003 

648 

124 


Stata 


MD 

MD 

MO 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

MN 

MS 

MS 

MS 

MS 

NO 

NC 

NC 

NC 

NC 

NC 

NC 

NC 


CHy 


Balttfnore.. 
BslttmoTB.. 
BaMfnofB.. 
Battimortt.. 
Ballivnore.. 
BaWnKyo.. 
Baltifnore.. 
BaMmoro.. 
BaNimoro.. 
Bailimoro.. 
Batlimora.. 
Bailimoro.. 
Baitimoro.. 
Baltimora.. 
Baitimoro... 
Baitimoro.. 
Baltimore.. 
Baltimore.. 
Baltimora.. 
BaMmore.. 
Baltimore.. 
Baitimoro.. 
Baltimore.. 
Baltimore- 
Baitimoro- 
Baltimore- 
Baltimore.. 
Pinoy  Point- 


Spanowa  Point- 
Bangor 


Bangor.. 


Bangor 

Bangor -.. 

BarHwtnr.. 
Browor 


Buckaport 

Bucfcsport. .--..- 

Buckaport -. 

Cousins  Island.. 
Easport- 


Hampdan  ..„.— 

PortlMxl -_ 

Soaraport 

Searsport -. 

Soaraport 

So.  llaipawoH. 
So.  Portland— 
So.  Portland— 
So.  Portland..-. 
So.  Portland- 
So.  Portland- 

So.  Portland 

So.  Portland 

So.  Portland/Portsmouth. 

Winterport 

Wiscasset 

Yarmouth 

Bay  City 

Bay  aty 

Detroit 
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Ludinglon ...... 

Port  Huron .... 

Rivof  RouoOm 

Dufcjth...!!-.— 


BaySt  Louia- 

GuHport 

Pascagoula .»« 


Paacagoula — 

Morahaad  City. 
WHcninQton ....... 

wNmmgion ...,-. 

WHmington 

WMmington. 

iiniitiiii  i.i  II 11 

wamaigion. 
Wikninglon. 


Terminal 


Amoco  Oil  Co 

Amatar  Corporation. - 

aPOIinc 

Bhja  ardo  Atlanlic— 
Cargm.. 


Central  Soya.  Canto  Qrain  Eleva 

Chesapeake  Terminal 

Conoco  Docking  Facility 

ConsoMatkx)  Coal  Saloa  Compcny.. 

Curtis  Bay  Coal  &  Oo  Piar 

Eastakx)  Alumtnum  Co . 


Essex  Industrial  Chemical,  k«c . 

G  6  M  Terminal  Incorporated 

GoW  Bond  Building  Producta 

Indiana  Grain-Locust  Pt  Elov 

Joseph  E.  Seagrams  &  Sona,  Inc.. 

Lebanon  Chomical  Corp ,. 

Louts  Dreyfus  Canada.- 

Maryland  Port  AdministraUon 

Petroleum  Fuel  A  Terminal 

Port  Covinglon  Piers  4,  5,  6 

Rukert  Terminal  Corp „. 

Shell  OH  Co 


Support  Terminal  Senncaa.  Inc 

Texaco  Refining  &  Marketing  Inc- 
The  Proctor  &  Gamt>le  Mfg.  Co.— 
United  States  Gypsum  Company - 

Stuart  Petroleum 

Bethlehem  Steel 

Barrett  Paving 

Iroing  OH  Co - 

MoM  Oil  Co 

Webber  Oil  Co. 


CN  Marine  Temxnal 

Mainway  Terminal  Inc 

Webber  Thomas  Inc 

CH.  Spraguo  &  Son  Co  .— 

EWonCorp 

Webber  Tanks  Inc. 


Central  Maine  Power-Wyman ... 
Federal  Marine  Tenninala,  Inc.. 

Texaco  Inc — 

Portland  Intematkxml  Lyons 

CH.  Sprague  A  Son  Co 

Irving  Oil  Co 

Terxx)  Service's.. 


Defense  Fuel  Supply  Point. 

BP  Oil  Inc -. _ 

Exxon  Co.  Inc 

Getty  Petroleum  Corp - 

Koch  Fuels  Inc 

Mobil  Oil  Corp 

Portland  Wpeiine  Corp 

Texaco  Inc 

Northeast  Petroleum 

Maine  Terminal  Inc.. 


Central  Maine  Power-Maaon 

Central  Maine  Powor-Wyntan . 

Oow  ChenNcal  Seaway  Tanninal.. 

Saginaw  Valley  Marino 

Harridon  Terminal --.——, 

Dow  Chemkad  USA 

Port  Huron  Terminal  Company 

Nicholaon  Terminal  &  Dock  Co— 

Bergor  and  Comfwiy 

Port  of  DukJth/Superkx 

Port  BienvHIo 

MS  State  Port  Auflwity. 

Chevron,  USA,  Inc-.. 


IngaNa  ShipbuiUing  Division- 
Port  of  Morohaad  City 

Amerada  Hess  Wilmin(^on— 

Cape  Fear  Terminai  Port 

Exxon  Terminal 


GoM  Bond  BuikUng  Produds- 


Paktank  Corp-WHmington  Tanninal- 

Port  of  Wilmington 

Transcarolina  TermirMri „_ 


Aroa  coda  and 
phone  Na 


301-636-0522 

301-752-6150 

301-35S-7200 

301-35S-4440 

301-538-5850 

301-522-5100 

301-625-1370 

301-355-5286 

301-342-1020 

301-347-5201 

301-354-1113 

301-355-1770 

301-355-8833 

301-563-5315 

301-885-6410 

301-247-1000 

301-327-4700 

301-752-6987 

301-955-1160 

301-342-7800 

301-347-5201 

301-276-1013 

301-354-0404 

301-355-6262 

301-355-6500 

301-576-1281 

301-355-6600 

301-994-1200 

301-388-7707 

207-942-4661 

207-042-6323 

207-942-8248 

207-942-5501 

207-288-3395 

207-989-2410 

207-989-7770 

207-469-7946 

207-469-7450 

207-469-3165 

207-646-8055 

207-653-6096 

207-945-0465 

207-775-5611 

207-548-2531 

207-942-6323 

207-548-2201 

207-833-6232 

207-799-8586 

207-767-2141 

207-799-8518 

207-767-2161 

207-767-3251 

207-767-3231 

207-799-3394 

207-799-2294 

207-223-5011 

207-882-6212 

207-846-9055 

517-667-0306 

517-895-8571 

313-841-7880 

616-845-4444 

313-962-6596 

313-642-4300 

517-754-1460 

216-727-6525 

601-467-9231 

601-885-4317 

601-936-4214 

601-935-4676 

919-726-3156 

819-763-5123 

819-762-6615 

819-799-0144 

818-798-3854 

819-763-0104 

910-371-2325 

919-763-4444 


Oojhrnpocily  of 
raoapOon  facility 
!tons> 


481 
IIS 

818 

3.672 

380 

2.251 

1.866 

3.062 

454 

583 

1.5163 

826 

57S 

61S 

108 

2,578 

11.087 

119 

1,620 

1,075 

563 

1S4 

327 


113 
880 
686 

858 
306 
306 
305 
305 
0 
305 
305 
305 
305 
305 
187 
120 
305 
197 
305 
305 
305 
306 
305.8 
306 
305 
305 
259 
20 
200 
328 
305 
259 
197 
120 
120 
444 
10« 
444 

6.643 
120 
ISO 
389 
354 

6.432 
370 

6.394 

6.394 

6.339 
650 

6.394 

1.314 

1.743 

6,394 
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NC 
NC 
NH 
NH 


NH 
NH 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
MJ 
NJ 
NJ 
NJ 
NJ 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
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Wihninglon.. 
WiMnglon. 


Portsmoulh  ^ 

Portsmouth . 

Portsmoutt). 

Poctsmoulti. 

Bayomw- 

Bayonna- 

Bayonn*- 

Bayoma. 

BayowM- 

Bayon(w„ 

Bayonna- 

Bayonna- 

Bayonna- 

Bayoma. 


Cartenl. 

CartBMl-. 

ENzabaMi. 

EMzabath. 

Eliziba*!. 


EizatMSi. 
EKzabaSt. 


Jersey  CHy.. 
Jersey  CNy- 
Keamy.- 


UndaiiL.. 


Perth  Amtey.. 

Pertk  Antey_ 

Portl 

Port! 

Portl 

Portl 


ron  NMnnL. 
Port  NBHWk- 


Sewaran.. 

Hf fc^  Jii  ■ 

WOOODMSB. 

AKiany 

Atowiy 

Athena 

BeaooQ -... 

Brorec 

BronK 

Bronx 

Bronx 

Bronx. 

Brooklyn.. 

Bn)okly«„ 

Brooklyn. 

Brooklyn. 

Brooklyn 

Brooklyn 

Brooklyn 

Brooklyn 

Buffalo.. 
Birtf*>_ 


Cemenaon. 


East  Ekahuial 

East  GMentMtfi.. 
Glenawnl 


Qlonwood  LandnQ..... 

Glenwoad  Landnf 

Great  Mack 


W.R.  Graoe-Mtrex  Plant.., 
wfwnmngnn  ompyaru.  inc.< 

C.H.  Sprague  A  Son. 

Fuel  Storage  Corp..... 

Sa»4  Inc 

CH.  Sprague 

Gold  Bend  BuiMng  Products.. 

Gnnila  Stale  Minerals  Inc 

Nsw  riMiip8rafo  stato  Port  AUVI.. 
Cofwtebto  T«mwia(  Corporation.. 

Exxon  Company  USA 

Gofdon  Tonvwial  Sanfloa....»....»M 


Hotookan  Sh^yania.  tnc . 
Ifiill-davonna 

^Vrl  DOKTWr  Of  fWw  Tvrll ...»«...» 

i^owaa  lA^van*  laf^Mnaia  •••«■•*««*••■>■■ 
noMna  lamMnaiai  inc. ■••••••. *.*•.««>*.•••» 

Standard  Tank  Cleaning  Corp „ 

Teaaoo  Hewsng  and  Marketing  Inc  .< 
AMOoeOH  Company.. 


CGflbi  Terminal  Corporation.. 

Atlantic  Container  Urtee 

CheworvOayway  Lube  Plant.. 
Grade  Storage  Inc.. 

Crawn  Central  Petroleum  Corp 

^jerto  Hioo  Manne  Management.. 
See  I  arwt  Sendee,  Inc.. 
Union  Drydeck  S  Repeir.. 
sMOOut  lavfranai  vxxn  oanr,  mc*. 

v^On  Manaf  lamvnai 

CduMbia  Tanviinala  Inc.. 
nr  ifaMwy  Hoaic» 


CilQQ  PaCrelauni  Cofp  — » 

El.  Du  PontOa  Namoura  a  Oo» 

Exxon  Dayway 

Calanaaa  Gnanncal  Co.,  Inc... 
Port  Tannaco  Oil  Company.. 
Sun  Rofining  A  MartiaanQ  Co.. 
Toocaoo  Reining  A  Marfcattng  Inc.. 

TfymbaN  AaphM 

Co... 


Ch^ffon  U.SA  Inc..... 
Sioit  Tenwnals  Inc.... 
6.P.  Nurtli  American.. 
EcMadorian  Line  Inc. 

Ihidson  Tank  Storage  Company 

hiterAmericen  Juice  Company,  htc.. 
Maafak  c^maffiaf  san^ica  Co.t  inc  •. 
Tuitoena  Corp.  Shed  136  Berth  4.... 

Port  Shan  Oil  Co 

Hoyai  Paa'oiaum,  inc .......»» 

Amerada  Heae  Port  Hudson 

Obro  Petroleum  Products,  Inc 

nOn  MOON 

r^Knmm  MBionsn  vxTrp 

Parrot  Storm  Inc 


I  WW  M.  sonaowacniar  o  sona.. 

Getty  Tsmiiwals  Corporation 

Port  CaaHa  Cett  i  OH  Co.,  hw„ 
Port  Cibro  Petroleum. 

^^wa^Na>  f^Bvoiau^n  mc  •.•■•■»•••■«■ 

Amoco  Oil  Company „.. 

Amatar  Corporation., 


Coaatal  DrydocK  A  Ship  Rapair 

Lumbar  Exchanga  Tarminal,  Inc.... 

Port  Conarwnlal  Tarminalt  inc ...... 

lapmviaao  (^ip 

uai^OTwy  tfwm^  \,^ntm  inc 

Nin  pfonaar  irana.  AtimofHy 

Port  Lahign  Poraamf  Camant  Co  •• 

Dapt.  of  Corfackona «.«.« 

(sOW  Bond  ProdttCta  Terminal 

oaaia  Rairovaiim  a  t ranaport  oo.. 

uiamaaov  la^Mnai  ^^rvacaona..*. 
Port  Lang  Wwd  lighting  Go 


Area  code  and 

phone  No. 


019-763-0171 
019-763-6274 
603-431-1000 
603-431-6000 
603-431-5000 
603-431-1000 
603-436-4848 
603-436-8505 
603-436-8500 
201-437-2003 
201-858-5503 
201-437-8300 
800-845-4506 
201-437-2200 
201-437-2104 
201^437-2800 
201-436-5000 
201-330-5222 
201-436-2200 
201-541-5131 
201-541-5161 
201-289-3000 
201-354-1700 
201-353-8033 
201-352-0542 
201-225-2121 
201-558-6001 
201-702-0000 
201-451-5200 
201-063-2100 
201-344-3604 
201-862-2000 
201-862-3300 
201-474-1726 
201-474-7361 
201-580-2705 
201-580-8582 
201-465-3200 
201-344-6815 
201-008-2534 
201-465-1000 
201-738-2000 
201-826-1144 
201-465-2424 
201-589-8804 
201-465-1115 
201-580-4044 
201-465-1000 
201-680-6300 
201-634-1000 
201-834-3344 
201-750-6555 
516-462-4237 
51fr-43»-«575 
518-945-1120 
014-831-1100 
212-828-2500 
212-324-5134 
212-823-8800 
212-585-0600 
201-573-0300 
718-380-5061 
718-387-6800 
718-403-8201 
718-383-5000 
212-860-9314 
718-875-4935 
718-499-3000 
718-388-7011 
716-826-2800 
716-852-1021 
718-043-5300 
718-728-7650 
518-440-7354 
518-436-7042 
516-676-2500 
516-671-3100 
516-822-7000 


Deity  caoadty  of 
recaotnn  facility 

|HswiRC  iona/ 


20 
380 
331 
327 
327 
331 
305 
1.003 
1,006 
278 

14.460 

278 

412 

3.325 

11.760 
S4S 
279 

15.360 

15.006 
187 

15.006 

262 

443 

621 

0 


11.760 
14,805 
15,006 
15,006 
5,040 
15,006- 
20,843 

313 
14,460 

137 

CDOV 

25 

15,006 

300 

11,760 

75 

182 

15.006 

127 

440 

0 

15.008 

108 

15,202 

3.500 

124 

262 

76 

34 

0 

0 

0 

11.760 

576 

512 

238 

11.760 

15.008 

512 

0 

15.008 

11.760 

0 

20 

20 

421 

15.008 

410 

323 

0 

103 

337 


Stale 


NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

OH 

OH 

OH 

OH 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

Rl 

Rl 

Rl 

Rl 

Rl 

Rl 

Rl 

Rl 

Rl 

Rl 

Rl 

SC 

SC 

SC 

SC 
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CHy 


Great  Neck. 


Lackawanna. 


ML  Vernon., 


New  York 

New  Yortc 

New  York 

New  York 

New  York 

New  York 

Newtmrgh. 

North  Tanrylown., 

Oceansida 

OgdenstMJTB.. 
Oswego...... 


Oswego 

Oswego 

Port  Washington . 

Poughkaepeie 

Poughkeepsie 

Ravena 

rinmiolaoi .. 

noniBOlBor 

Rensselaer. 

Rensselaer 

StatenMand. 
Staten  Island. 
Staten  Island. 
Staton  Island. 
Staten  Island. 
Staten  Island. 
StatenMand.. 
Stony  Point..... 
Syracuse. 


Tompkins  Cow.. 

Tonawanda 

Troy 

Wwds  Islands. 


WoodbrUge. 

Yonkers 

Yonkers ........ 

Ashtabula...... 


Cleveland.. 

Huron.. 

Toledo  _.., 

Astoria 

CooaBay. 
Newport.... 
Portland... 


Portland.. 


Ero. „ 

East  Provhjence. 
East  Providence.. 


East  ProvManoa. 
Providence. 


ProvUence. 
Providence. 


Providence. 


Providence. 


Providence. 
Providence. 
Charieston. 


Charieeton . 
Charleeton. 


Terminal 


Universal  Utilities.  In&„_ 

Star  Tenninal  Corp 

Amoco  Oil  Company 

Port  Watcher  Petroleum. 
Bethlehem  Steel  Corp.... 
Untramar  Petroleum  Inc . 
Amoco  OH  Company. 


Port  Wastohester  Hudson  Fuel . 

Big  •«"  Oil  CO 

CorvEdtaon  of  New  York 

Nakntw  Lines  of  NY 

Pier  42  East  River. 


Port  Authority  of  NY  4  NJ 

Port  Universal  Maritime  Servioea. 
Chase 


Mid-VaRey  Petroleum  Corporatkxt^. 

General  Motors 

Chavron-Oceanskle.. 
Port  of  Ogdenstwrg.. 


Nia.  Mohawk  Steam  StatkNU 

Port  of  Oswego  Authority 

Ultramar  Petroleum  Inc 

Le«»*  OH  Company 

Effron  Fuel  OH  Company 

JR.  Sousa  &  Sons,  Inc 

Bkje  Circle  Atlantic.. 


Atiantk;  Refining  &  Maricet  Corp. 

Petroleum  Fuel  Temiinal 

Port  Bray  Tenninals 

Ultramar  Petroleum  Inc 

Chestsr  A.  PoHng.  Inc 

Chevron^SuKport  TemHnal 

F«st  Marine  Sh^yanl  Iric. 


Morania  OH  Tankars/Shipywd. 
Port  MobH. 


TavamaFuelCo.,  Inc.. 
U.  &  Unea 


United  States  Gypsum  Co 

Agway  Petroleum  Corp 

Port  Orange  &  Rockland  UtHWes . 

Asland  Pertroleum  Company. 

ChevrorvAsphalt  Troy.. 


Wards  Is.  Sewage  Treatment  Plant.. 

Amerada  Hess  Port  New  Yort( 

A.  Tarraoone  Inc 

Refined  Sugars.  Inc.. 


Pinney  Dock  ft  Transportatkxi... 
Cuyahoga  County  Port  Authority. 
The  PHMxiry  Company. 


Toledo-Lucas  County  Port  Aum. 

Port  of  Astoria ;. 

Unton  OH  Co.  of  CaKfomia. 

New  Port  Intemattonal 

Chevron „„. 

Qasco  Portland 

Gate  Corp.. 


Georgia-Pacifk:Corp., 
Palmco 


Texaco  Refining  &  Martcaling . 

Time  OH  Co 

TnjmbuH  Asphalt 

Unkxi  OH  Co.. 


Unton  OH  Co  Chemtotf  Division.. 

Erie  Intemattonal 

AslroHne  Corp 

Getty  Pekoleum  Corp. 


Unton  Chemtoals  DIv..  Union  01. 

CH.  Sprague  S  Son  Co 

George  Mann  and  Co..  Inc 

Independent  Cement  Corp 

Petrolana  Transport 

Port  of  ProvWence 


Provtoence  Tenninal  Asaodalse. 
Texaco 


Shipyard.. 


Detanaa  Fuel  Support  PokiL. 

Deknonto  Fresh  Fn* 

Exxon  Charieston  Term 


Area  coda  and 

paHycspadtyrt 

phone  Na 

raoapaon  taciMy 
(metric  tone) 

516-022-7000 

337 

014-001-0171 

0 

516-239-4013 

0 

516-230-6800 

0 

718-821-2567 

ao 

315-78»-3538 

20 

014-867-8330 

0 

914-736-6110 

0 

014-661-4300 

1SB 

718-300-2706 

S14 

212-668-1700 

512 

212-349-5075 

307 

212-466-7068 

99,999 

212-269-6121 

15,006 

201-344-7600 

180 

014-561-4000 

1*6 

014-631-6000 

e 

516-764-3468 

ss 

315-393-7580 

ao 

315-349-2220 

» 

315-343-4503 

» 

315-343-6070 

as 

516-883-1000 

MS 

014-452-2600 

744 

014-452-4330 

las 

518-756-6141 

42C 

323 

518-465-1557 

aas 

518-462-5062 

518-463-8609 

ia« 

718-727-1000 

147 

718-961-1000 

479 

212-448-1882 

14,894 

718-442-0700 

ujns 

718-948-2200 

21.588 

718-448-9640 

19,260 

201-272-0600 

97 

914-786-2712 

443 

315-447-6128 

0 

914-877-2150 

SS 

716-879-8810 

as 

518-272-2040 

837 

212-860-9341 

318 

201-750-8558 

15,006 

914-964-9666 

0 

914-983-2400 

as 

216-964-7188 

400 

216-241-8004 

ass 

419-433-4900- 

so 

419-243-8251 

so 

503-325-4521 

332 

503-269-96 

452 

503-265-7758 

2SS 

503-221-7700 

300 

503-288-0621 

330 

503-286-1691 

1.345 

503-248-7370 

332 

503-288-6341 

296 

503-226-357 

332 

503-286-1611 

1701 

503-227-2686 

1.061 

503-248-1530 

355 

213-977-7148 

247 

814-453-6651 

20 

401-438-1686 

1.004 

401-434-1322 

1.004 

401-438-7250 

118 

401-421-4690 

327 

401-781-5600 

1.004 

401-487-8411 

268 

401-781-6640 

1.003 

401-781-4717 

1,004 

401-941-4640 

1.004 

401-481-6800 

125 

803-577-4892 

1,018 

803-723-7442 

1,103 

803-723-7442 

1,103 

803-723-7442 

1.103 
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Slal* 


SO 

SO 

SO 

SO 

SO 

SC 

SO 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 


Table  I— Annex/Reception  Facilities— Continued 


Tenninal 


Chflitosion . 


Chaitadon  — 

G6Ofg0lMfn.. 

Goofg6loiMn.. 

Mtl 

Mtl 

Nofth  Ctwioslon.. 

Nortttl 


ftortti  ChartMlon.. 
North  Chartesian.. 
North  Charto8lon„ 

Port  Royai 

Arabi. 

AransMPass. 
Aransas  Pa». 

BaytCMM- - 

Beaumont 

Beaumont 

Beaumont 

Beaumont... 
Beaumont... 
Beaumont.. 
Beaumont... 
Bfowmswlo.. 
CharwiatMsw.. 
Corpus  Clinsli.- 
Corpus  Chnali.„ 
Corixis  CMsU... 
Corpus  Ctvisti.- 
Corpus  Cfvisi.- 


CorpusOws*.. 
Corpus  CtaisiL_ 

Corpus  QwisS 

Corpus  Ctaisli 

CorixaChMlt 

Corpus  Chosli...- 
Corpus  Ct«stt- 
Corpus  CMsli.. 
Corpus  CMs«- 
Corpws  Ctirisll- 
Deer  Park.. 
OeerPaifc.. 
OeerParii.. 
Fraeport. 
Freeixvt. 
Freeiiort. 
FraeiMrt. 

Galena 

Galena  Paili.. 
Galerta  Park.. 
Galena  Park.. 
Galena  Park„ 
Galvesioa 


Gatvaslon.- 
Gialveslon». 
GoiwBlon... 
GalvesloR- 
Gregory  — 
Houston..—- 


Houston- 


Houston 

Houston—... 


Houston—. 

Houston 

Houston»„. 
Houston—— 


Houston- 


Houston... 
Houston — 
Houston... 


GuN  Oil  Products. 

a* — ^AflB« 

wttUCmmff  KAJmp.. 

Scapm  Union  Pier „.... 

InlSVfMMOfMN  P8p6f  G0>— «•»••«>. 

Sctptt 

Dctyww  ShipyWu 


AffMfMte  HoM  Chsrtnton.. 
uwn^Msnno  Corp.. 


Mflfdhon  PolFoioufii  Conip0ny...». 

Scapm 

SKaco  nemvng  n  Mamesng  mc.. 
Weatxaco  Dock.. 
Port  Royal  Pier  21 . 
Aiialaf  Corpofalion .. 


— ^.~ 


Exxon  Pipolino  Company - 

E)t)*on  Baytown  Refinery ...—.......—.. 

Amoco  Pipeline  Co...... 

Brooks  Terminal 

E.I.  Oupont  <ts  Nemours  S  Co  Inc . 

MoM  Chemical 

MoM  Oil  Corp 

Port  of  CkiauiiwrH 

Texas  Gulf  Chemicaia 

Port  ol  Brownsville 

Cargill 

Amerada  Hess  Corporation.. 


American  Clifome  and  Chemcal  Inc.. 

Bay  tncorporated 

Center  Cement  Corporation 

Cliainplin  Petroleum  Company 

Coastal  Refining  and  Marketing 

Coastal  States  Crude  Gathering.. 

Diamond  Shamrock _.. 

interstate  Grain  Port  Terminal 

Koch  Reftnmg  Company.. 

Motxl  Pipelir>e  Co _ „.. 

Port  o4  Corpus  Ctwisti  Authority.. 
Southwestern  Retinrng  CDl  Inc -. 

The  Permian  Corporation 

Valero  Re<intr>g  Comparty.. 


Palank  Corp  Deer  Park  TennifMl. 

Shell  Oil 

Union  Equity  Cocp.  Cxchanga — 

8M«Hwt>orTa 

OoMT  Chemical.. 


PhiHip  66  Port  of  Fraaport 

Port  o<  Freeport  (Brazos  Riwar).. 

Amerada  Hess  Corp -.. 

Gatx  Terminals  Corporation „ 

InlemaiMnal  TaiaHpalB  Caq> 

US  Gypsum.. 


Warren  Gas  Ta 
Galveston  Oil  Terminal. 
Pennzoii  Sulphur... 
PortotCokiaatow- 
Te 


Texas  Intamalionat  Terminals... 
Reynokls  Metala  Company . 
Bhidiworth  Bond  SMpywd.... 

Care  Shipping. 


Area  code  and 
phone  No. 


Crown  Central  Pafcolaum 

HiU  Palrolaum  C« 

Houalon  Fuel  ON  TamMiri  Co.. 
Jacob  Stem  A  Son 


Joa  K  Hughoa  Inc 

LyondaM  PakOGhaiaicaL. 
Mawpark  Shipyard. 


OHIanhing  oi  Texas -.- 

Port  of  Houston  Authority.. 
Texas  Petrochemical 


E.L  du  Pont  de  Nemours  Co.,  Inc-.. 
Sun  Mahiw  TarminatB,  Inc.. 
Palmar  Barge  Una. 

Union  Oil  Co.  el  Caktomia . 


803-722-3868 

803-723-7442 

803-723-7442 

803-723-7442 

803-723-7442 

803-723-7442 

803-884-2811 

803-723-7442 

803-554-1581 

803-724-4332 

803-554-5440 

803-723-7442 

803-747-5262 

803-723-7442 

803-525-6001 

504-721-5331 

512-758-3571 

512-289-4147 

713-452-3300 

409-835-5381 

409-838-3663 

409-727-9565 

409-839-1200 

409-833-9411 

409-722-3242 

409-835-5311 

512-831-4592 

713-452-4741 

512-884-4831 

512-883-6421 

512-289-2100 

512-883-6381 

512-880-5475 

512-887-4258 

512-887-3820 

512-884-6393 

512-289-565J 

512-241-4811 

512-884-8081 

512-882-5633 

512-884-8863 

512-884-0491 

512-286-6000 

713-479-6051 

713-476-8832 

713-479-2801 

409-238-6357 

409-238-4003 

409-647-4431 

409-233-2667 

713-453-6301 

713-455-1231 

713-672-2536 

713-672-8261 

713-453-7173 

409-744-6351 

409-763-5374 

409-766-6172 

409-740-4562 

409-740-1271 

512-64^-6531 

713-923-2001 

713-457-8083 

713-920-3920 

713-823-3421 

713-452-3300 

713-92»-8386 

713-422-7577 

713-475-4506 

713-928-5051 

713-452-5901 

713-22S-2100 

713-474-7458 

512-643-7511 

512-776-7535 

409-982-3937 

409-721-4834 

409-724-3223 


Daly  capadly  o< 

reception  ladNty 

imthic  tons) 


1.103 

l.lOSiM 

1,103 

1.103 

1,103 

1,103 

2.571 

1,103 

601 

1,103 

601 

1,103 

601 

1,103 

601 

11,000 

12,999 

1,299 

17,400 

7,000 

155 

118 

20 

1,419.26 

2.500 

1.907 

2.999 

1,172 

12,000 

1,299 

1,500 

1,299 

20,250 

14.875 

1,299 

1,299 

1,299 

16,500 

1,299 

1.299 

37,250 

1,299 

25.255 

2.775 

12.600 

1.172 

1,333 

96 

3.262 

192 

23.541 

276 

2.685 

20 

40 

805 

4.255 

4.255 

2.502 

3,753 

1.299 

110 

•172 

4,285 

60 

4,286 

77.9 

123 

20,600 

1.728 

25 

413.3S 

21 

1299 

23 

1,260 

793 

8.571 


Stats 


TX 

TX  • 

TX 

TX 

TX 

TX 

TX 

TX 

TX  , 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX  . 

TX 

TX 

TX' 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX' 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

VA 

VA 

VA 

VA- 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA- 

VA 

VA 

VA 

VA" 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 


Table  I— Annex/Reception  Facilities— Continued 


CJty 


NodariMd. 

Oranga 

Oranga 


Pasadena.. 


Pasadara 

Pasadena 

Point  Comfort.. 
Point  Comfort ., 

Port  Arthur 

PortArthir 

Port  Arthur 

Port  Arthur 

Port  Arthur 

Port  Arthur 

Port  Arthur 

Port  Arthur 

PortAflhiv 

Port  Arths  .•— . 
Port  Arthiv— 
Port  Arthur 


Seabrock- 


TexasOty.- 
TexasCSy.- 
TexasCtty-. 

Texas  Cily 

Texas  City 

Texas  City 

Texas  Ciiy 

Texas  aiy 

Texas  Cily 

Texas  CHy 

Texas  CRy 

Texas  CKy 

Vkkjr 

Alexandria 

Chesapeake. 

Chesapaaka- 
Chesapaaks.. 
Chesapaake- 
Chesapoake- 
Ctwsapaake- 
Chetspoake.. 


Chesapeake — 

Chesapeake 

Chesapeake 

Chesapeake 

Chesapeake 

Chesapeake - 

Chesapeake - 

Chesapeake 

Galena  Park 

I  lOpOWSR .».H 


Termirtal 


Mewpott 

NorfoSc. 


Norfolk.. 
Norfolk.. 
Norfolk.. 
Nortbk- 
Noftolk*. 


Unocal 

Orange  County  Navigatkxi. 

Port  of  Orange. 

Karley  Agriculture. 
Occkfontal  Chemical  Corp- 

Georgla  Gulf 

OccMental  Chemical 


OccMental  Chemical  AgrfcuRural- 

PhMps  Petroleum -. 

Alcoa 

Port  LjnrBca-Pomt  Comfort.. 
Atlantic  Shippars  of  Texas .. 

ueuNeiieiii  oieei -.»* 

Carotex 

ChsMfon _ 

Costal  Marina  Sarvioa  o<  To 
Fina  Oil  A  Chamictf 


Great  Lakes  Cartxm- 


Hall-Buck  Marina  Servicea- 
Pabtax  Terminal 


Port  ol  Port  ArttMr. 

Sablna  Tomring  &  Transportation. 

Texaco  Refining  t  Maiksting . 

Vessel  Repair 

Comnotax 

Erickson  Refining ; 

Texas  Chemical 


Baytank  (Houston) 

Celanese  Chemwal 

Pafeo  United  Terminals 

Aknoor  Marine  Terminal 

Amoco  Chemksals .- 

Amoco  Oil  Docks 

Aico  P^ie  Una 

Coastal  Slates  Crude  Gathering 

IMC  Marfoa  Terminal 

Lowry-umtank .- 

Marathon  Puiioloum  Co ...-..».»...., 

Stan  Trana,  Inc..— ......«.....— .-.....» 

cMsrwiy  v^ierrscaff,  mc.....-...— .*.*< 

SMaa  \jnf  neiwiing — , -, 

Union  Carbide  Corp 

Taxas  Ei^tem  Products  Pipeline . 
Rpbioaon  Tenninal  Warahouse , 
Amerada  Hess  Chesapeake . 

American  Hoechst  Corp 

Amoco  Oil  Co 


AHwitk:  Energy  Inc 

Bemutti  ijambcke  Co.  Ina..- 

BP  North  America  inc 

CargH  Elevator 

Elizabeth  River  Terminals.. 

Hitch  Terminal 

Mob«  Oil  Corp.. 


Royster  Agricultural  Products . 

Swann  OH 

Tanneco  Oil  Co 

Taxaoo  Refining  Marketing ..... 
Unocal — .— . — 


Aisea  rners 

Cheaapeake  Ohio  Railway  Co.. 
Dominion  Terminal  Assoc.  — ..- 
KoGtoFuala.lnc- 


Maaaay  Coal  Term..  Inc- 
Champhalt  of  Carolina- 


Cotoma's  Shipyard.  Inc- 
Exxon  Company  USA  — 
Lamberts  Point  tSocks...- 

Lxme  Star  Industries 

Lyon  Shipyard.  Inc 

Metro  Machine  Corp . 


Norfolk  Oil  Transit  Inc 

Norfolk  ShipbuJkSng  &  Drydock.... 
Norfolk  a  Western  Raffway  Coal.. 

Seahorse  Marine 

The  Jonathan  Corp 

U.S.  Gypsum  Conipany — 


rea  code  and 

phono  No. 

Daily  c^iacity  of 

raoaptton  lacifty 
(malriclons) 

409-724-3223 

8,571 

4(y)  nft'i-4'vn 

155 

409-883-4363 

155 

713-477-4400 

46 

713  884  4020 

60 

713-473-4453 

313 

713-864-4020 

60 

713-479-6006 

20 

713-475-3612 

233 

512-967-2604 

754 

512-987-2813 

869 

409-962-2457 

3.990 

409-838-8821 

2.115 

409-982-0251 

155 

409-985-1308 

9.330 

409-883-1616 

8.829 

409-962-4421 

4.79t 

409-865-4421 

155 

409-863-8271 

30 

40».«62-8343 

155 

400-083-2011 

155 

400-962-0201 

4.914 

409-982-6711 

7,200 

409-962-1302 

01,348 

409-962-0251 

20 

400-722-9306 

12* 

409-722-6381 

7,200 

713-474-4181 

20 

713-474-2041 

20 

713-474-4433 

20 

409-945-7210 

3,278 

409-948-1601 

184 

409-945-1346 

6,192 

713-450-2081 

23,197 

409-94&.«622 

4,255 

409-045-7210 

4,255 

409-948-6310 

7,056 

409-945-2331 

4.570 

409-848-3561 

294 

409-942-3720 

2.535 

409-945-4451 

2.672 

409-»4»-«171 

2,340 

409-768-1033 

20 

703-836-«300 

229 

201-750-6000 

6.394 

8,394 

6,394 
6,934 

804-485-1018 

804-543-6220 

6,394 

804-543-4444 

6.394 

804-545-8461 

9.751 

804-543-0335 

6.394 

804-545-0735 

6.394 

804-545-4681 

6.394 

804-545-3024 

6.394 

804-485-3000 

7.236 

804-543-3514 

6,394 

804-543-6811 

6.394 

804-545-8455 

6.394 

713-453-6301 

23,541 

804-541-5000 

6.394 

804-380-5000 

6.394 

804-245-2275 

6,394 

804-244-8545 

6,394 

804-244-0664 

6,394 

e04-64*-7371 

602 

804-645-2414 

2,074 

804-440-2540 

6,394 

6,394 

804-853-8704 

224 

804-622-4861 

78 

804-543-6801 

6.451 

804-622-2687 

6.394 

804-545-3561 

3.772 

804-446-5343 

9.751 

804-625-5386 

9,751 

804-622-0440 

6,394 

804-545-2461 

6.394 
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Table  i— Annex/Reception  Facilities— Continued 


State 


UMI 


att 


Edmonds.. 


Evarelt.. 


Ahjminufn  Co.  of  America- 
Sea- Land  Services.  Inc 

Amoco  Oil  Company .. 

Port  of  Grays  Hartwr 

Port  of  Anacortes 

Shell  Oil  Company.. 


Texaco  Refining  &  MarfcaOng.  Inc.. 

Bellingtwm  CoW  Storage _. 

Georgia  Pacific  Corp „ 

Port  of  BeUin^iam 

UrtocaJ  Edmonds  Tanninal 

Port  of  Everett . 

Arco  Petroleum  Products  Co. 

Intalco  Alumirxim  Corp 

Mot*  CW  Corporation 

ITT  Rayonier „_„. 


Kaiama  Ct>emical  Inc 

North  Pacific  Grain  Growers. 

Reynolds  Aluminum  Co 

Naval  Supply  Center 

Defense  Fuel  Support  Point... 
Port  of  Ofympia.. 


Area  code  and 
phone  No. 


BP  North  America  Petroleum.  Inc.. 

ITT  Rayonier   ,  ,,  ., „„ 

MorTiM  a  Ring 

Port  of  Port  Angeles . 


Port  Townsend  Paper  Corp. 

Chevron  USA,  Inc 

American  President  Unas 

Atlantic  Richfield 

CargiB,  Inc 


Gatx  TST  Corporation 

Hanjin  Container  Lines  (T-18). 
International  Terminal  Contpany.. 
Jacob  Stems  &  Sons.  lac. 

Katser  Cement 

Lake  Union  Drydock  Co 

Lockheed  ShiptNiiMing  Ca 

Marine  Poiwer  &  Equipmant  Co.. 

Maritime  Cootradors,  Inc 

Matson  Terminais,  Inc 

Port  of  Seattle.. 
Seacon  Terminals,  inc.. 
Shell  Oil  Company.. 


Stevedoring  Services  d  America.. 

Termintri  37 

91... 


Texaco  Refining  &  Martieting.  Inc.. 

Time  Oil  Co 

Todd  Pacific  Shipyards  Corp 

WyckoffCo 

Cootinentai  Grain  Co _._ 

Domtar  Gypsum  America .... 

Occidental  Chemical  Corp. 

Pennwalt  Corp 

Port  of  Tacoma 


Sound  Refining.  Inc 

U.S.  Oil  &  Refmtng  Co _ 

Unocal  Tacoma  Terminal .. 

Weyerhaeuser  Co 

Akiminum  Co.  of  America.. 

Ideal  Cement 

Port  of  Vancouver 

Anamax  Terminal 

F.Huribut  Dock 


North  Dock.  Green  Bay. 
U.S.  Oil  Company,  Inc . 


Westtake  Hartxx  Terminals 

The  Manitowoc  Company,  Inc 

Port  of  Milwaukee 

Bay  ShiptMjikkng  Co 

S/y,  Inc _ 


804-485-3301 

804-393-4071 

804-898-5120 

20e-533-9519 

206-293-3134 

206-293-9122 

206-293-0600 

206-733-1640 

206-733-4410 

206-676-2500 

206-774-9564 

206-259-3764 

206-364-2200 

206-384-7292 

206-384-1011 

206-532-2500 

206-673-2550 

20&-673-2011 

206-425-2800 

206-476-2145 

206-355-2051 

206-754-1660 

206-452-1433 

206-457-3391 

206-452-2367 

206-457-6527 

206-365-3170 

206-542-2131 

206-292-4650 

206-623-4635 

206-284-4851 

206-622-0920 

206-447-9422 

206-763-3460 

206-622-3260 

206-764-3075 

206-323-6400 

206-292-4745 

206-632-1441 

206-647-0080 

206-223-2494 

206-728-3258 

206-628-6772 

206-453-3051 

206-623-0304 

206-622-4520 

206-284-2450 

206-623-6101 

206-285-2400 

206-623-1635 

206-624-3535 

206-572-351 1 

206-627-2108 

206-593-1362 

206-627-9101 

206-363-5841 

206-835-6505 

206-383-1651 

206-272-3215 

206-593-7921 

206-696-8657 

206-695-9208 

206-693-3611 

414-494-5233 

414-432-7731 

414-432-8632 

414-432-4422 

414-652-3125 

414-684-6621 

414-278-3511 

414-684-6621 

715-394-7787 


Daily  capacity  Of 

reception  ladkty 

(metTK  tons) 


6.394 

6,394 

429 

1,050 

1.667 

275 

1.102 

131 

134 

920 

824 

2.657 

3.750 

76 

2,873 

1.030 

332 

332 

387 

1,950 

1.607 

1.607 

206 

1.607 

1.607 

1,604 

560 

364 

1.607 

1.350 

1.350 

1.350 

20 

1.350 

1.350 

233 

3.190 

30 

7.887 

59 

1.167 

1.3S0 

1.350 

1,167 

20 

20 

1.470 

2,800 

1,167 

1,470 

1.350 

504 

72 

875 

875 

3.217 

5.554 

1,224 

1,060 

875 

232 

1.729 

332 

148 

148 

148 

148 

65 

577 

65 

577 

168 


Table  II— Annex  ll  Reception  FACturtES 


State 


ati» 


Long  Beach. 
Loi«g  Beach. 
Long  Beach. 

Pittsburg 

Richmond.. 

Richmond 

Richmond 

San  Pedro.... 

CA_ 

Grolon 

New  Haven.. 
Wilmington.. 
Savannah.... 
Savannah.... 

Honohjkj 

Chicago. 
Baton  Rouge.. 

Bridge  City 

CarviOe 

Gaismar 

HahnviOe 


Jerviings— .» 
Lake  Charles. 

NOHCO 

Plaquemine.. 

SuMiur-.. 
SunsMtw. 


Terminal  Nwna 


Dow  Ctiemical 

Petro-Diamond  Terminal  Company.. 

C.  Brewer  Terminale,  Inc 

PMsburg  Terminal.. 


Unitank  Terminal  Service 

Peuomarti,  \nc 

Chevron  USA,  Richmond  Relinery. 
Gatx  Terminals  Corporation.- 


Wimingtan  Liquid  Bulk  Terminals- 

Pfizer  Inc 

E.I.  Duponi  OeiMouis  A  Co.. 
Delaware  Termirtal  Ca 


Colonial  Oil  toiduatriee.  Inc.. 
PowoMDuffryn.. 


Chevron  U.SA  Inc... 
SloK  Terminals  (Chicagc^  Inc- 
Exxon  Company,  USA.. 
Paktank  Corp.  (Westwego).. 

Cos-Mar  Company 

SheH  Chemical  Co 


Area  code  and 

telephone  No. 


Union  Cartxde  Corp.... 

Delta  Commodities 

SBA  Shipyards,  Inc- 

PPG  Industries 

Gatx  Tenninals  Corp  .- 

Georgia  Gulf  Corp — 

Dow  Chemical  Company.- 

Fredman  Shipyard,  tnc 

Pelrounited  Terminals  Inc.. 

Agrioo  Chemical  Co 

Essex  Industrial  Cheincal  Inc. 

Bethhlehem  Steele  Co 

Port  of  Wilmington -. 

Koch 


NJ- 
NJ.. 
NJ.. 
NJ.. 
NJ- 
NJ.. 
NJ.. 
NJ- 
NJ.. 
NY. 
PA. 
PA. 

PA 

IN 

TX 

TX 

TX 

TX 

TX 

TX " 


Chamser/ Terminals  lr«c-. 

Pfasr  Inc 

Patank  Corporation — 

Exxon  Cotnpany  USA 

Constable  Terminal  Corp.. 

EwonCa.  USA 

Powea  Ouffryn  Terminals.. 
Rollins  Terminals,  Inc.. 


Gordon  Terminal  Service  Co 

IMTT-Bayonne 

Monsanto  Cherwcal  Co 


Paulsbora. 
Perth  Amboy.. 
Portftowarti.. 
Seawarsn 


OuPont  Marina  Terminal 

Aliod-Signal,  Inc 

Exxon  Co.,  USA  Bayway  nsOnary.. 
Cetanese  Chemical  Cornpany.  IrK- 

BP  Oil  Co 

StoH  Terminals.  Inc 


Marcus  Hook 

Philadelphia 

PhUadaiphia. 

Mikivaukee 

Corpus  Chrisli..— .. 

Corpus  Chrisli 

Dear  Parti ^.. 

Dear  Parti. 

Frooport..- 

Galena  Park.. 
Galena  Park. 


Hudson  Tank  Storage  Co..- 

SheH  Oil  Co 


Costal  Eagle  Point  Oil  Co— 

Proctor  A  Gamble,  Port  Ivory 

Sun  Refining  and  Marketing  Co 

Chevron  USA.  Inc-Girad  PoM 

Unitank  Terminal  Service 

Miisolv  River  Terminal 

American  Chrome  &  Chemicals _ 

Koch  Refining  Co 

She!  Oil  Company.. 


Intercontinental  Termirtais  Co..- 

Dow  Ctiemical  Co 

Wan-en  Petroleum  Terminal.. 
Paktank  Corporation — 


Type  of 
wrastewater 
fabMycan 

receive 
(Category) 


213-553-5375 

?1 3-435-8364 

213-435-5623 

415-423-5496 

415-236-2020 

415-232-3275 

415-620-2314 

213-547-0881 

213-549-0961 

203-441-3206 

203^562-5151 

302-664-3717 

912-236-1331 

912-437-2600 

808-527-2747 

312  646  4448 

504-359-7518 

504-436-2242 

504-642-5454 

504-379-6388 

504-466-4300 

504-340-4911 

201-824-1519 

318-491-4260 

504-443-2S11 

504-685-2500 

504-389-6157 

318-583-7383 

504-642-8335 

504-562-3501 

301-356-6090 

301-386-7417 

919-371-2325 

919-371-2325 

919-371-2325 

919-371-2325 

919-763-0104 

919-799-0144 

201-437-2903 

201-858-5606 

201-437-2600 

201-436-5433 

201-437-6300 

201-437-2200 

609-467-3000 

609-540-2706 

201-354-3215 

201-474-7073 

201-56»-2706 

609-423-4000 

201-626-1144 

201-465-1115 

201-855-3310 

609-853-3100 

718-816-2199 

215-447-6906 

215-330-7233 

215-634-3031 

414-252-3650 

512-683-6421 

512-242-6357 

713-476-6815 

713-479-6024 

409-238-4283 

713-453-7173 

713-675-0171 


B 

C 

C 

B,C 

C 

B 

C 

c 
c 
c 
c 

B,  C 

B,  C 

B,C 

C 

B.C 

B,C 

C 

C 

B,C 

C 

A.B 

A 

B 

A.B 

B 

C 

B.C 

C 

C 

C 

C 

c 
c 
c 
c 
c 
c 
c 
c 

A.B,C 

B.C 

C 

A.B 

B,C 

B 

C 

c 
c 
c 

B.C 

B 

B.C 

C 

C 

C 

B,C 

A3.C 

C 

B 

B.C 

C 

B,C 

B.C 

C 

A.B.C 


OaHyCapadly 
(Metric  tons) 


228 
SO 


8,000 
121 


too 

75 


762,000 
2101 
117.5 


1.427 

ijiii 


189 


334.7 


101 


75 
412 


at 

» 

239 

40 


50 
2.506 


100 


-L. 


laou 
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Table  II— Annex  II  Reception  Faouties— Continued 


TX 

TX. 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

W» _ .... 


<% 


Galena  Park.. 
Houston. ...._ 
Houston. 
Houston. 
Houston.. 
Pasodena... 
Seabrook.... 
Seabrook... 
Seabrook. 
Texas  City.. 
Texas  City... 
Texas  City„ 
Texas  City... 
Texas  City... 
Texas  City... 
Milwaukee... 


Terminal  name 


Amerada  Hess  Corporation 

Stolt  OUtanking  Chemical 

LyondeN  Petrochemical 

Soutt>  Coast  TamHraHs,  Inc 

Oiltanking  Inc 

Georgia  Gulf  Corp 

Baytank  Inc 

Hoechst  Celanese  Corporation ... 

Petrounited 

Amoco  Chemicals  Comparty „ 

Costal  States  Crude  Gatttering... 

Stan  Trans,  Inc .'. 

Union  Cartiide  Corp 

Unitank-Texas.  Inc 

Sterling  Chemicals  Dock  1 

Milsolv  River  Terminal 


Area  code  and 
telephone  ^4o. 


713-453-6301 
713-452-2212 
713-475-4506 
713-926-7451 
713-452-2212 
713-920-4301 
713-474-4181 
713-474-2841 
713-474-4433 
409-946-1601 
409-945-6622 
409-946-3561 
409-946-5171 
409-946-6310 
409-942-3446 
424-252-3550 


Typeol 
waatowater 
faclitycan 

recaMi 
(category) 


A 

A.B.C 

C 

B 

A.B.C 

C 

A.B.C 

C 

C 

B.C 

C 

B.C 

B 

B.C 

C 

C 


OaUy  capacity 
(metric  tons) 


1.633 

1.380 

8,351 

499 

16.536 


|FR  Doc.  88-11082  Filed  5-18-88;  8:45  am| 

MLUNQ  CODE  4S10-14-M 


Federal  Aviation  Administration 

Racfio  Tectinical  Commission  for 
Aeronautics  (RTCA);  Special 
Committee  160  (9th  Mtg.)-406  MHz 
Emergency  l.ocator  Transmitters 
(ELT);  Open  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463;  5  U.S.C.  App.  I),  notice  is 
hereby  given  for  the  9th  meeting  of 
RTCA  Special  Committee  160  on  406 
MHz  Emergency  Locator  Transmitters 
(ELT)  to  be  held  on  June  5-17, 1988.  in 
the  RTCA  Conference  Room.  One 
McPheraon  Square,  1425  K  Street.  NW., 
Suite  5(X).  Washington,  DC.  commencing 
at  9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  remarks,  (2) 
approved  of  the  eighth  meeting's      1 
minutes.  (3)  review  and  discuss 
EUROCAE  Working  Group  29  activities, 
(4)  report  on  problems  of  frequency 
interference  in  406  MHz  band,  (5)  review 
of  task  assignments  from  last  meeting, 

(6)  review  the  fifth  draft  of  the  MOPS. 

(7)  new  task  assignments,  (8)  other 
business,  and  (9)  date  and  place  of  next 
meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contract  the  RTCA 
Secretariat.  One  McPherson  Square, 
1425  K  Street.  NW..  Suite  500. 
Washington,  DC  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 


written  statement  to  the  conunittee  at 
any  time. 

Issued  in  Washington.  DC.  on  May  12. 1988. 
Il£.  ReichenlMch, 
Acting  Designated  Officer. 
(FR  Doc  88-11194  Filed  5-18-68;  8:45  am] 

MLUNQ  CODE  4»10-1»-M 

Federal  Highway  Administration 

Environmental  Impact  Statement 
Dauphin  Borough  and  Middle  Paxton 
Township,  Dauphin  County,  PA 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
action;  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Dauphin  Coimty,  Pennsylvania. 

FOR  FURTHER  INFORMATION  CONTACT: 

Manuel  A.  Marks,  Division 
Administrator,  Federal  Highway 
Administration,  228  Walnut  Street, 
P.O.  Box  1086,  Harrisburg, 
Pennsylvania  17108-1086,  Telephone: 
(717)  782-3461. 
or 
William  Greene,  Project  Manager, 
Pennsylvania  Department  of 
Transportation,  2l8t  ft  Herr  Streets. 
Harrisburg,  Pennsylvania  17103-1699, 
Telephone:  (717)  783-5148. 
SUPPtEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Pennsylvania  Department  of 
Transportation  (PennDOT),  will  prepare 
an  Environmental  Impact  Statement  on 
a  proposal  to  relieve  traffic  congestion 
and  improve  safety  on  US  22/322  in 
Dauphin  Borough  and  Middle  Paxton 


Township,  located  in  south  central 
Pennsylvania.  The  proposed  project  is 
approximately  5.0  miles  in  length  and 
may  consist  of  a  highway  on  a  new 
alignment.  The  project  begins  in 
Dauphin  and  travels  north  to  tie  into  the 
4  lane  facility  in  the  Village  of 
Speeceville.  Section  4(0  Evaluations  will 
be  performed  as  necessary  in 
conjunction  with  the  project. 

Three  basic  alternatives  will  be 
considered:  a  transportation  systems 
management  alternative  using  much  of 
the  existing  highway  system,  an 
alignment  mainly  on  new  location  with 
limited  access,  and  a  non-build 
.  alternative.  For  each  of  the  alternatives 
under  study,  the  following  areas  will  be 
investigated:  traffic  preliminary  design 
and  cost,  air  quality,  noise,  energy, 
water  quality  and  aquatic  biota,  ground 
water,  and  hydrogeology,  vegetation  and 
wildlife,  floodpains  and  flood  hazard 
areas,  endangered  species,  hazardous 
waste  facilities,  wetlands,  soils  and 
erosion,  farmlands,  visual  quality, 
socioeconomics  and  land  use, 
construction  impacts,  and  archeological 
and  historic  resources. 

Public  involvement  and  interagency 
coordination  will  be  maintained 
throughout  the  development  of  the 
Environmental  Impact  Statement.  A 
Plan  of  Study  and  an  invitation  to 
scoping  meetings  will  be  distributed  to 
interested  agencies.  A  public  hearing 
will  be  held  if  required  to  obtain  formal 
public  input  on  the  findings  of  the 
environmental  and  engineering  studies.  • 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  that  all  significant  issues 
are  identified,  comments  or  questions 
concerning  this  action  and  the 


Environmental  Impact  Statement  should 
be  directed  to  the  FHWA  or  PennDOT 
at  the  addresses  listed  above. 

(Catalog  of  Federal  Domestic  Assistance 
IProgram  Number  26.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  May  12, 1988. 
George  L  Hannon, 

Assistant  Division  Administrator,  Federal 

High  way  Administration. 

(FR  Doc.  88-11239  Filed  5-18-88;  8:45  am] 

BILUNQ  CODE  4t1»-22-ll 


National  Highway  Traffic  Safety 
Administration 

Availability  of  Funds  for  Research  To 
Establish  a  Mid-Atlantic  Trauma 
Registry  in  the  States  of  New  Jersey, 
Delaware,  Maryland,  Pennsylvania, 
Virginia.  West  Virginia  and  the  District 
of  Columbia 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Notice  of  grant  availability. 

summary:  The  National  Highway 
Traffic  Safety  Administration 
announces  that  competitive  applications 
for  grants  are  being  accepted  to  conduct 
research  to  develop  a  regional  trauma 
registry  of  imiform  and  widely-used 
format  and  to  doctmient  in  detail  the 
potential  uses  at  the  local,  state,  and 
federal  levels  in  optimizing  the  use  of 
resources  to  obtain  the  best  possible 
emergency  medical,  hospital  trauma 
treatment,  rehabilitation  and  trauma 
•prevention  systems  with  available 
funds. 

date:  Applications  must  be  submitted 
on  or  before  June  20, 1988. 
ADDRESS!  Applications  must  be 
submitted  to  the  attention  of  Linda  Lee 
Payne,  Contract  Specialist,  Office  of 
Contracts  and  Procurement,  NAD-30, 
Room  5301.  National  Highway  Traffic 
Safety  Administration.  DOT.  400  7th 
Street.  SW..  Washington.  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT! 
■Carl  C.  Clark,  Research  and 
Development,  NHTSA,  400  7th  Street, 
SW.,  Washington.  DC  20590,  telephone 
(202)  366-1740. 

Program  Background  and  Objectives: 
The  objective  of  this  study  is  to  generate 
a  Trauma  Registry,  which  is  a  listing  of 
injuries  requiring  hospitalization  arud 
related  data  of  cause  and  treatment,  for 
the  Mid-Atlantic  region  of  the  states  of 


New  Jersey,  Pennsylvania,  Delaware, 
Maryland,  Virginia,  West  Virginia  and 
the  District  of  Columbia.  This  will  be  the 
first  effort  to  create  a  regional  traimia 
registry,  with  emphasis  on  the  state  and 
local  benefits  of  cooperating  to  share  the 
needed  data  to  identify  the  adequacy  of 
utilization  of  emergency  medical 
services,  hospital  emergency  rooms, 
hospital  trauma  services,  rehabilitation, 
and  injury  prevention.  The  program  will 
identify  data  and  means  to  work  toward 
trauma  prevention.  The  first  year  will 
utilize  data  presently  being  collected, 
with  the  trauma  program  goal  to  have  a 
common  Trauma  Registry  data  format 
and  agreed  upon  analyses  and  uses  by 
the  end  of  the  second  year. 

This  research  will  be  supported  by  a 
two  (2)  year  grant  to  one  (1)  grantee,  not 
to  exceed  a  total  of  $260,000.  The 
grantee  will  deliver  the  following  items 
during  the  course  of  the  work:  (1)  a 
computer  disk  or  tape  of  a  preliminary 
trauma  registry  for  the  first  two  weeks 
of  1987,  put  in  a  standard  format,  for  all 
hospitals  in  the  mid-Atlantic  region  that 
currently  have  computerized  trauma 
registries,  and,  through  the  state  or  DC 
Emergency  Medical  Services  directors, 
agree  to  cooperate  with  this  program, 
with  estimates  of  the  percent  of  the  state 
of  DC  hospitalized  trauma  population 
served  by  that  hospital.  The  standard 
format  shall  be  that  of  the  Centers  for 
Disease  Control  trauma  registry, 
including  data  elements  linked  to  the 
hospital  record  from  police  and 
ambulance  nm  reports.  This  preliminary 
data  tape  and  all  subsequent  data  tapes 
delivered  to  the  federal  government  will 
have  privacy  removed. 

(2)  A  computer  disk  or  tape  of  all 
trauma  registry  data  for  all  of  1987  from 
all  of  the  cooperating  hospitals,  again  in 
the  standard  format,  delivered  at  the 
end  of  the  fourth  month.  (3)  Monthly  • 
progress  reports,  developing  the  forms  of 
analysis  of  the  trauma  data  that  would 
be  useful  at  the  local,  state,  and  national 
levels,  in  cooperation  with  the 
participating  groups,  and  reporting  other 
progress  to  attain  a  common  format 
registry  of  all  hospitalized  trauma  cases 
of  the  region. 

(4)  A  final  report  in  draft  at  the  end  of 
the  tenth  month,  for  review  and 
revisions  by  all  concerned,  and 
submitted  for  publication  at  the  end  of 
the  first  year.  This  first  year  final  report 
will  discuss  the  problems  of 
development  and  use  of  a  common 
format  regional  trauma  registry,  and  its 
utilization  to  improve  the  emergency 
medical  system,  trauma  care  and 
rehabihtation,  and  trauma  prevention. 


The  second  year  of  the  grant  will 
repeat  the  same  four  steps  but  with  1988 
data  and  hopefully  many  more 
cooperating  hospitals.  The  second  year 
final  report,  after  review,  will  be 
submitted  for  publication  by  June  30, 
1990. 

Eligible  Applicants:  Eligible 
applicants  are  States,  interstate 
agencies  and  non-profit  institutions. 

Applications  must  be  submitted  on 
Standard  Form  424  (original  and  five 
copies  must  be  submitted)  and  include: 

1.  A  description  of  the  research  to  be 
pursued  including: 

(i)  The  method  or  methods  that  will  be 
used. 

(ii)  The  sources  of  data  that  will  be 
used. 

(iii)  The  types  of  data  analyses  that 
will  be  carried  out  and  how  they  will 
address  the  development  of  the  regional 
trauma  registry. 

2.  A  list  of  those  individuals 
responsible  for  the  conduct  of  the 
research,  their  qualifications,  and  the 
role  each  will  play. 

3.  A  complete  budget  for  the  period  of 
this  research,  to  include  the  grantee's 
shared  cost,  and 

4.  A  description  of  the  Applicants' 
previous  or  on-going  efforts  that  relate 
to  this  type  of  research. 

5.  Written  agreements  with  the 
Atlantic  EMS  Council  to  assume  all 
necessary  cooperation  required  to  meet 
the  grant  objectives. 

Review  Process:  All  proposals  will  be 
reviewed  and  evaluated  by  the  NHTSA 
staff  to  determine  the  applicant's 
luiderstanding  of  the  problem,  the 
apphcant's  qualifications,  the  suitability 
of  the  proposed  research  plan,  and 
evidence  of  the  applicant's  capability  to 
effectively  carry  out  the  project  on 
schedule. 

Applicants  are  not  subject  to  review 
as  governed  by  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs. 

Program  Management:  An  agreement 
will  be  reached  with  the  grantee 
following  the  award  of  the  grant  to 
assure  that,  to  the  maximum  degree 
possible,  there  is  not  undue  duplication 
of  research. 

Date:  May  12, 1988. 

Approval: 
Thomas ).  Stafford, 
Director,  Office  of  Contracts  and 
Procurement,  Department  of  Transportation/ 
NHTSA. 

[FR  Doc.  88-1118»  Filed  S-18-88;  8:45  am) 
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SaM  Lawnmca  Saaway  Oavatopmant 


Adviaory  Board  Maetbig 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the 
Advisory  Board  of  the  Saiot  Lawrence 
Seaway  Development  Corporation,  to  be 
held  al  IIKX)  a.m.,  June  15, 1988.  at  the 
Corporation's  Administration 
Headquarters.  Room  5424. 400  Seventh 
St.  SW..  Washington.  DC  The  agen4a 
for  this  meeting  will  be  as  follows:   | 
Opening  Remarks.  Consideration  at 
Minutes  of  Past  Meeting:  Review  of 
Proems;  Business,  Closing  Remaiics. 

Attendance  at  meeting  is  open  to  the 
interested  public  but  limited  to  the  space 
available.  With  the  approval  of  the 
Administrator,  members  of  the  public 
may  present  oral  statements  at  tha  i  * 
meeting.  Persons  wishing  further      ' 
infoni»tion  should  contact  not  later 
than  June  8, 1988,  Paul  A.  Ma^un. 
Advisoiy  Board  Liaison.  Saint  Lavrrence 
Seaway  Development  Corporation,  400 
Seventh  Street  SW..  Washington.  DC 
20590:202/360-0001. 

Any  member  of  the  pablic  may 
present  a  written  statement  to  the 
Advisory  Board  at  any  time. 

Issued  at  Washington.  DC  oo  May  13. 1988. 
Paul  A.  Maioun, 

Adviaory  Board  Liakoa.  I 

|FK  Doc.  8S-11240  Hied  &-l»-«8: 8:4S  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

Granta  Program  for  Privata  Nol-For- 
Prom  Organizationa  in  Sqpport  of 
IntamallonaiEducationai  and  CaltunI 
AcUvmaa 

The  United  Statesinformation  Agency 
(USIA)  announces  a  program  of 
selective  assistence  and  limited  grant 
support  to  non-profit  activities  of  United 
States  institutions  and  organizaticHM  in 
the  Mvate  Sector.  This  is  the  second 
announcement  for  this  program,  with  a 
new  closing  date.  The  program  is 
designed  to  increase  mutual 
understanding  between  the  people  of  the 
U.S.  and  other  countries  and  to 
strengthen  the  ties  which  unite  our 
societies.  The  information  collection 
involved  in  this  solicitation  is  covered 
by  OtJm  Clearance  Namber  3116-0175. 
entitled  "A  Grants  Program  for  Private, 
Non-Profit  Organization  in  Support  of 
InteraatioBal  Edhwational  and  Cuitaral 
Activities,"  announced  in  the  FMeial 
Kagiatar  ^ne  3, 1987. 

Private  Sector  Organizations 
inlereated  ia  working  cooperatively  with 
U^A  oo  the  following  concept  are 
enoooraged  to  so  indicate: 

State  Legislature  and  Congressional 
Information  Systems:  a  Program  For 
Central  American  Parliamealarians  and 
Political  Leaders 

The  Office  ci  Private  Sector  Programs 
will  assist  in  stipporting  an  exchange 
that  will  bring  twleve  parliamentarians 
and  young  political  party 
representatives  &YMn  six  Central 
American  countries  to  the  United  States 
to  provide  them  with  an  overview  of  the 
American  legislative  process  and  to 
enhance  the  technical  and  research 
skills  of  the  specialized  support  staffs  of 
the  legislative  assemblies  in  these 
countries.  The  participants  «nll  be 
selected  by  USIA  representatives 


abroad.  llMpNiect.  scheduled  for 
Sepleaiber  1MB.  wdl  be  conceived  and 
executed  by  a  U.S.  not-for-profit 

institution  with  expertise  in  State 
lii^slatwre  and  Congressional 
information  systems.  The  program 
design  wiU  include  a  state  assembly 
orientatiaa  program  to  observe  state 
legislative  processes,  information 
systems,  and  research  support:  a 
comparison  of  state  and  fnleral 
government  in  the  U.S.;  and 
presentatioiu  and  meetings  in 
Washington,  DC,  on  library  and 
informatidn  retrieval  systems,  research 
support  groups,  and  the  basic  process  of 
making  legislation. 

USIA  is  most  interested  in  working 
with  organizations  that  show  promise 
for  innovative  and  cost-e&iective 
programming;  and  with  organizations 
that  have  potential  for  obtaining  private- 
sector  funding  in  addition  to  USIA 
support  Oiganizations  must  have  the 
STibstantive  expertise  and  Jo^stical 
capability  needed  to  successftilly 
develop  and  conduct  the  above  project 
and  should  also  demonstrate  a  potential 
for  desi^Bg  programs  whidi  vrill  have 
lasting  irapect  on  their  partiapants. 

Interested  organizations  should 
submit  a  request  for  complete 
application  materials — postmarked  no 
later  than  fifteen  days  from  the  date  of 
this  notice— 1«  the  address  listed  bekiw. 
The  O&xx  oi  Private  Sector  Programs 
will  then  forward  a  set  of  materials, 
including  proposal  guidehnes.  Please 
refer  to  this  specific  program  by  name  in 
your  letter  of  interest.  Office  of  Private 
Sector  i^ograms.  Bureau  of  Educational 
and  Cultural  Affairs  (ATTT4:  Initiative 
Programs,  AR  SUte  Legislature),  United 
States  InfonBotion  AgaK:y,  301  4th 
Street  SW.,  Washington.  DC  20547. 
Robert  Frauds  Smith, 
Director.  C^fUx  ofPriyata  Sector  Programs. 
(FR  Doc  8B-1117»  Pyed  S-18-88;  8:45  am) 
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Federal  Register 
Vol.  53.  No.  97 
Thursday.  May  19,  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 

STATE  JUSTICE  INSTITUTE 

TIME  AND  date: 

9-no  a.m.  to  5:00  p.m..  )une  2, 1988. 
9:00  a.m.  to  5:00  p.m..  June  3, 1988. 


9:00  a.m.  to  3KX)  p.m..  June  4. 1988. 

place:  Lowes  Ventana  Canyon  Hotel. 
7000  North  Resort  Drive.  Tucson, 
Arizona. 

STATUS:  The  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

Consideration  of  Concept  Papers 
submitted  for  Institute  fimding. 


CONTACT  PERSON  FOR  MORE 

information:  David  I.  Tevelin, 

Executive  Director.  State  Justice 

Institute,  120  South  Fairfax  Street 

Alexandria,  Virginia  22312,  (703)  684- 

6100. 

David  I.  Tevelin, 

Executive  Director. 

[FR  Doc.  88-11308  Filed  5-17-«8;  10:39  am] 
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Corrections 


Fadni 

Vol.  53.  No.  97 

Thursday,  May  19,  1988 


This  section  of  the  FEOEfiAL  REGISTER 
contains  edtenal  can<BC«onB  of 
published  Ppasidential.  Rule.  fVopoeed 
Rule,  and  Nofice  doouoients  ani  voluofies 
of  the  Code  of  Federal  Regulations. 
These  correctioris  are  prepared  by  ttie 
Office  of  the  Federal  Register.  Agency 
prepared  coaections  are  issued  as  signed 
documents  and  appew  in  the  nrprnprilo 
document  catagones  ohwwfWM  in  ttej 
issue.  I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Usa  in  Animal 
Feeds;  Fenbandazole 

CorrectJon 

In  rule  document  88-9073  beginning  on 
page  14788  in  the  issue  of  Tuesday.  April 
28, 1988,  make  the  following  correction: 

On  page  14788,  in  the  second  column, 
in  the  eighth  line,  "Bunostonum"  should 
read  "Bunostomum". 

MLLMaCOOE  1S0M1-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committees;  Meetings 

Correction 

In  notice  document  88-9071  beginning 
on  page  14857  in  the  issue  of  Tuesday, 
April  28. 1988.  make  the  following 
correction: 

On  page  14857,  in  the  second  column, 
in  the  fifth  complete  paragraph,  the  last 
line  should  read  "information  (5  U.S.C. 
552b(c){4))." 

BMXMacooc  isos«m> 


NUCLEAR  REGULATORY 
COMMISSION 

[Dodcet  No.  50-331] 

Iowa  Electric  UgM  and  Power  Oou  •! 
aL;  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License 

Correction 

In  notice  document  88-9858  beginning 
on  page  15931  in  the  issue  of 
Wednesday,  May  4, 1988,  make  the 
following  correction: 

On  page  15931,  in  the  first  column,  the 
subject  heading  should  read  as  set  forth 
above. 

BNJJNGCOOE  1S06-ei4> 


DEPARTMENT  OF  STATE 
Bureau  of  Consular  Affairs 
22  CFR  Part  41 

[SD-214] 

VISAS;  Passports  and  Visas  Not 
Required  for  Certain  Nonimmigrants 

Correction 

In  proposed  rule  document  88-10482 
beginning  on  page  16975  in  the  issue  of 
Thursday,  May  12. 1988,  make  the 
following  correction: 

On  page  16975,  in  the  third  column,  in 
amendatory  instruction  2,  in  the  first 
line,  "paragraph  (1)"  should  read 
"paragraph  (1)". 

BHUNO  COOC  150S-01-O 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  25 

[Dodcet  No.  25567;  Notice  No.  8S-5] 

Improved  Structural  Requirements  for 
Pressurized  Cabins  and  Compartments 
hi  Transport  Category  Airplanes 

Correction 

In  proposed  rule  document  88-5672 
beginning  on  page  8742  in  the  issue  of 
Wednesday,  March  16, 1988  make  the 
following  correction: 


§25.365   (Cwmoletfl 

On  page  B744,  in  the  third  column,  in 
I  2SJ65(e)(2).  in  tbe  omth  line,  die  last 
sentence  is  incomplete  and  should  read, 
"The  size  Ho  must  be  computed  by  the 
following  formul*:". 

BHJJNO  CODE  1S(»«1« 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 
[TJ).  8198] 

Income  Taxes;  Corporate  Distributions 
and  Certain  Nonrecognition  Exchange 
and  Ottier  Transfers  Under  Section 
897  (c),  (d).  {•),  (g),  (i),  and  0)  and 
Section  367(e)(2)  and  Withholding 
Under  Section  144S(e)  (5)  and  (6) 

Correction 

In  rule  dociunent  88-9782  beginning  on 
page  16214  in  the  issue  of  Thursday, 
May  5, 1988,  make  the  following 
corrections: 

S1J97-5T    [Corrected] 

1.  On  page  16218,  in  the  third  column, 
in  §  1.897-5T(b)(3)(iii).  in  the  third  line, 
after  "interest"  insert  "shall". 

2.  In  the  stune  column,  in  the  same 
section,  in  the  16th  line,  after  "oV  insert 
"the".  Also,  in  the  17th  line,  after 
"foreign"  insert  "corporation". 

3.  On  page  16219.  in  the  first  column, 
in  §  1.897-5T(b)(3){iv)(A),  in  the  sixth 
line,  after  "to"  insert  "the". 

4.  On  page  16220,  in  the  third  column, 
in  §  1.897-5T(c](l],  in  the  second  line, 
"98r'  should  read  "897". 

5.  On  page  16221.  in  the  first  column, 
in  S  1.897-5T(c)(2)(iii).  Example  (1), 
paragraph  (ii),  in  the  last  line,  "(d)(2)(l)" 
should  read  "(d)(2)(i]". 

S1.897-6T    [Corrected] 

6.  On  page  16225.  in  the  third  column, 
in  S  1.897-6T(a)(7),  Example  (9), 
paragraph  (iii),  in  the  14th  line, 
"(d)(i){C)"  should  read  "(d)(1)(C)". 

MLUNO  COOK  1IO»«VO 


Thursday 
May  19,  1988 


Part  II 

Environmental 
Protection  Agency 

40  CFR  Part  261 

Hazardous  Waste  Management  System, 
Identification  and  Listing  of  Hazardous 
Waste;  Notice  of  Data  Availability  and 
Request  for  Comments;  Supplement  to 
Proposed  Rule 


BEST  COPY  AVAILABLE 
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ENVIRONMEMTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 
[Fm.33M-«] 

Haiafdow  Waste  Management 
System,  Identification  and  Listing  of 
Hayardoiis  Waste:  Uee  of  a  Qeneric 
Dlution/ Attenuation  Factor  for 
EstablaMng  RegulBtory  Levels  and 
Ctvonlc  Toxicity  Reference  Level 
Revisions 


J 


AOENCV:  Environmental  Protection 

Agency. 

action:  Notice  of  data  availability  and 

request  for  comments;  supplement  to 

proposed  rule. 


If:  On  June  13. 1986.  the 
Environmental  Protection  Agency 
proposed  to  amend  its  hazardous  waste 
identification  regulations  under  Subtitle 
C  of  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  by  modifying  the 
existing  Toxicity  Characteristic  used  by 
waste  generators  in  determining 
whether  their  solid  wastes  are 
hazardous.  As  proposed  in  1986,  the  new 
Toxicity  Characteristic  was  to  be  based, 
in  part,  on  using  chronic  toxicity 
reference  levels  along  with  compound- 
specific  dilution/attenuation  factors 
(DAFs)  for  each  of  the  constituents. 

Today's  notice  solicits  comment  on  an 
alternative  strategy  for  setting  the  DAFs 
in  the  Toxicity  Characteristic,  proposed 
on  June  13, 1986.  This  notice  also  j 
presents  revised  values  and  new  I 
information  on  14  of  the  38  chronic 
toxicity  reference  levels  proposed  in  the 
June  13, 1986  notice. 
DATE  EPA  will  accept  public  comments 
on  this  notice  until  July  5, 1988. 
AOORESSCS:  One  original  and  three 
copies  of  all  comments,  identified  by  the 
Docket  Number  F-86-TCNN-FFFFF 
should  be  sent  to  the  following  address: 
EPA  RCRA  Docket  (S-212),  U.S. 
Environmental  Protection  Agency  fWH- 
562).  401  M  Street  SW..  Washington.  DC 
2046a  The  EPA  RCRA  docket  is  located 
in  the  sub-basement  area  at  the  above 
address,  and  is  open  from  9:30  a.m.  to 
3:30  p.m.,  Monday  through  Friday, 
excluding  Federal  Holidays.  To  review 
docket  materials,  members  of  the  public 
must  make  an  appointment  by  calling 
(202)  475-9327.  A  maximum  of  50  pages 
of  material  may  be  copied  from  any  one 
regulatory  docket  at  no  cost.  Additional 
copies  cost  $.20/page. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information  contact  the 
RCRA  Hotline  by  calling  (800)  424-9346 
toU-Cree,  or  (202)  382-300a  For 
information  on  specific  aspects  of  this 


notice,  related  to  the  use  of  a  generic 
DAF,  contact  John  W.  Goodridi- 
Mahoney  (202)  475-6551  and  for  the 
chronic  toxicity  reference  level 
revisions,  contact  Lisa  A.  Ratcliff  (202) 
382-4761.  Office  of  Solid  Waste  (WH- 
562),  U.S.  Environmental  Protection 
Agency.  401  M  Street,  SW,  Washington 
DC  20460. 

SUFFLEMENTARV  INFORMATION: 

I.  Background 

Q.  DiscuMion  of  Revisions  and  Request  for 
Comments 
A.  Use  of  Generic  Dilution/ Attenuation 

Factor 
E  Clironic  Toxicity  Reference  Level 
Revisions/Data  Availability 

1.  Background 

2.  Revisions  and  New  Data 
in.  References 

LBackgtouod 

Section  3001  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA),  as  amended,  requires  EPA  to 
identify  wastes  that  pose  a  hazard  to 
human  health  and  the  environment  if 
improperly  managed.  One  means  for 
doing  this  is  through  identification  of 
characteristics  of  hazardous  wastes;  one 
approach  in  developing  characteristics 
is  for  the  Agency  to  determine 
reasonable  mechanisms  by  which  harm 
to  human  health  or  the  environment 
might  occur,  develop  models  to  establish 
regulatory  levels,  and  specify  methods 
for  testing  the  wastes.  Characteristics 
are  established  at  levels  providing  a 
high  degree  of  certainty  that  a  waste  is 
hazardous.  Thus,  a  characteristic  level  is 
not  intended  to  be  a  threshold 
identifying  hazard  but  a  level  that  is 
clearly  hazardous.  The  Agency  may 
decide  to  list  other  wastes  as  hazardous 
ba^d  on  the  criteria  set  forth  in  40  CFR 
261.11. 

The  Extraction  Procedure  (EP) 
Toxicity  Characteristic  (EPTC)  (40  CFR 
261.24]  has  been  used  to  identify  wastes 
with  the  potential  to  produce  leachate 
containing  significant  concentrations  of 
toxicants  if  the  wastes  would  be 
disposed  in  a  sanitary  landfill  with 
municipal  trash  and  garbage  [i.e.. 
codisposal).  The  Extraction  Procedure 
(EP)  test  described  in  detail  in  40  CFR 
Part  261,  App.  II  is  the  laboratory 
procedure  used  to  estimate  leachability. 
Wastes  are  considered  hazardous  under 
the  existing  Toxicity  Characteristic  if 
their  EP  test  leachate  concentrations 
exceed  the  regulatory  levels  that  are 
specified.  These  levels  are  set  so  that 
National  Interim  Primary  Drinking 
Water  Standards  (DWS)  will  not  be 
exceeded  at  down-gradient  drinking 
water  wells;  the  EPTC  assumes  that 
toxicants  will  be  diluted  and/ or 


attenuated  during  ground  water 
transport  by  a  factor  of  100. 

On  June  13. 1986  [51  FR  21648],  the 
Agency  proposed  to  amend  the  EPTC 
by:  (1)  Expanding  the  characteristic  to 
include  38  additional  organic 
constituents.  (2)  introducing  a  modified 
leacMing  procedure.  Method  1311 
(referred  to  as  the  Toxicity 
Characteristic  Leaching  Procedure  or 
TCLP)  and  (3)  applying  compound- 
specific  dilution/attenuation  factors 
(DAFs)  for  each  organic  constituent 
while  retaining  the  100-fold  dilution/ 
attenuation  factor  for  the  inorganic 
constituents. 

The  Agency's  June  1986  proposal 
contemplated  that  state-of-the-art 
ground  water  modeling  would  allow  the 
Agency  to  determine  specific  DAF's  for 
each  of  the  organic  constituents  in  the 
Toxicity  Characteristic.  The  various 
DAFs  were  to  be  calculated  from  a 
ground  water  transport  model 
incorporating  compound-specific 
hydrolysis  and  soil  adsorption  data, 
coupled  with  parameters  describing  a 
generic  underground  environment  (e.g.. 
ground  water  flow  rate,  soil  porosity, 
ground  water,  pH,  etc.). 

EPA  proposed  to  use  these  compound- 
specific  DAFs  to  estimate  the  particular 
reduction  in  concentration  to  be 
expected  for  each  organic  constituent 
during  transport  in  the  ground  water  to  a 
drinking-water  source.  These  values 
would  be  used  in  establishing  regulatory 
levels  for  organic  constituent 
concentrations  in  TCLP  (Method  1311) 
leachate.  For  each  organic  constituent, 
the  Drinking  Water  Standard,  reference 
dose,  or  risk-specific  dose,  as 
appropriate,  would  be  multiplied  by  a 
specific  DAF  to  establish  the  regidatory 
level.  Wastes  producing  leachate 
concentrations  above  the  regulatory 
levels  would  potentially  produce 
unacceptable  toxicant  levels  at  a 
drinking  water  source,  and  thus  would 
exhibit  the  Toxicity  Characteristic  and 
be  regulated  as  hazardous  waste. 
Wastes  producing  leachate 
concentrations  below  the  regulatory 
levels  would  not  exhibit  the  toxicity 
characteristic  and  would  not  be 
hazardous  with  respect  to  that 
characteristic. 

The  Agency  has  received  many 
comments  on  the  June  1986  proposal  and 
will  address  those  comments  and 
publish  revisions  to  the  ground  water 
transport  model  and  other  aspects  of  the 
proposal  at  a  later  time.  However,  the 
Agency  is  today  soliciting  comment  on 
an  alternative  approach  by  which  the 
Agency  would  initially  regulate  certain 
wastes  with  high  concentrations  of 
hazardous  constituents  while  this  work 


continues.  The  Agency  is  also  presenilis 
revised  values  and  new  information  on 
14  of  the  38  chronic  toxicity  reference 
levels  proposed  in  the  June  1986  notice. 

n.  Discassk»  of  Revisions  and  Request 
fos  Commeiits 

A  Use  of  a  Generic  Dilution/         . , 
Attenuation  Factor 

The  Agency  is  evaluating  alternative 
approaches  for  establishing  dilution/ 
attenuation  factors  (DAFs)  for  the  38 
additional  toxic  organic  constituents 
proposed  in  the  Toxicity  Characteristic 
in  June  1966. 

One  alternative  involves  setting  DAFs 
for  these  constituents  in  two  phases.  In 
the  first  phase,  the  Agency  would  use  a 
generic  DAF  that  is  sufficiently  high  to 
assure  regulation  in  the  short-term  of 
those  wastes  with  high  concentrations 
of  hazardous  constituents.  The  use  of  a 
generic  DAF  to  determine  regulatory 
levels  is  not  new  to  the  Agency;  a 
generic  DAF  of  100  has  been  a 
component  of  the  H^C  (45  FR  33110], 
for  both  organic  and  inorganic 
constituents,  since  1980. 

The  Agency  is  considering  applying 
the  generic  DAF  to  those  38  additional 
toxic  organic  constituents  proposed  for 
indusion  in  the  TC  on  June  13, 1986. 
Today's  notice  does  not  affect  the 
current  regulatory  levels  for  the  EP 
constituents.  The  Agency  is  not 
considering  changing  the  DAF  for  the  EP 
constituents  at  tlds  time. 

In  the  second  phase,  the  Agency 
would  address  further  the  manner  in 
which  DAFs  are  used  to  set  regulatory 
levels.  The  second  phase  is  expected  to 
result  in  regulatory  levels  that  are  lower 
than  those  in  this  first  phase,  and  thus 
all  wastes  identified  as  hazardous  in  the 
first  phase  will  remain  classified  as 
hazardous  after  completion  of  the 
second  phase.  For  the  second  phase, 
EPA  may  continue  to  use  generic  DAFs, 
employ  a  ground  water  transport  model 
to  develc^  constituent-specific  DAFs,  or 
use  a  combination  of  the  two 
approaches. 

The  Agency  is  also  considering 
promulgating  the  TC  in  one  phase,  with 
use  of  a  generic  DAF,  as  discussed 
above.  EPA  believes  a  two-phase 
approach  for  promulgating  the  revised 
Toxicity  Characteristic  is  consistent 
with  sections  3001  (g)  and  (h)  of  the 
Hazardous  and  Solid  Waste 
Amendmento  of  1964  (HSWA)  and  the 
legislative  history  of  these  provisions, 
which  state  that  the  EPA  should  take  all 
necessary  action  to  revise  expeditiously 
the  Toxicity  Characteristic  (Conference 
Report  No.  98-1133  (98th  C(»gress,  2nd 
Session)  at  105-106).  This  approach 
allows  the  Agency  to  proceed  with  one 


level  of  regulation  as  quiddy  as  possible 
in  keeping  with  its  Congressional 
mandate. 

The  selection  of  a  generic  DAF  also 
allows  EPA  to  expeditiously  identify 
those  wastes  with  high  concentrations 
of  hazardous  constituents.  The  Agency 
intends  to  use  a  sufficiently  high  DAF 
such  that  wastes,  which  are  regulated  as 
hazardous  in  the  first  phase,  should  also 
be  regulated  as  hazardous  in  the  second 
phase. 

Based  on  the  above  discussion,  the 
Agency  specifically  requests  comment 
on  a  two-phased  approach,  wherein 
those  wastes  with  the  highest 
concentrations  of  hazardous 
constituents  would  be  identified  in  the 
first  phase,  the  most  appropriate 
dilution/attenuation  factor  to  use  under 
the  two  generic  phased  approach,  and 
the  basis  for  choosing  that  DAF.  The 
Agency  specifically  solicits  comment  on 
the  use  of  a  generic  DAF  in  the  first 
phase  of  100  or  500. 

B.  Chronic  Toxicity  Reference  Level 
Revisions/Data  Availability 

1.  Background 

On  June  13, 1986  [51  FR  21648J,  the 
Agency  proposed  to  amedd  die 
Extraction  Procedure  Toxicity 
Characteristic  by  expanding  the 
characteristic  to  include  38  additional 
toxicants,  and,  using  chronic  toxicity 
reference  levels  (combined  with 
compound-specific  dilution/attenuation 
factors),  to  cakolate  leachate 
concentration  limits  for  individual 
toxicants  which  would  define  a  waste 
as  hazardous.  Specifically,  EPA 
proposed  to  use  either  the  National 
Interim  Primary  Drinking  Water 
Standard  (NIPOWS)  or  the  Maximum 
Contaminant  Level  (MCL).  where 
available,  as  the  starting  point  for 
establishing  the  regulatory  level  for  each 
of  the  contaminants.  For  those  toxicants 
where  NIPDWS  or  MCL's  have  not  been 
established,  the  Agency  proposed  to  use 
Risk-Specific  Doses  (RSD's)  for  the 
carcinogens  and  Reference  Doses 
(RfD's)  for  the  noncarcin^gens. 

Today's  notice  presents  revised 
chronic  toxicify  reference  levels  for  a 
number  of  the  contaminants;  these 
changes  (as  shown  in  Table  1)  are 
explained  in  detail  below.  To 
summarize,  the  chronic  toxicity 
reference  levels  for  vinyl  chloride  and 
1,4-dichlorobenzene  have  been  revised 
since  the  MCL's  prtHnulgated  for  these 
compounds  [July  8, 1967;  52  FK  2S690] 
difier  from  those  proposed  [November 
13. 1965;  50  FR  46902].  Phenol  pyridine, 
and  2.3,4,6-tetrachlorophenol  have 
different  chronic  toxicify  reference 
values  based  on  changes  to  their  RfD's, 


while  die  valves  for  acrykmitrile, 
chlordane,  chloroform,  heptachlor,  and 
methylene  chloride  have  been  revised 
based  on  changes  to  their  RSD's. 

Table  1.— Summary  of  Revised  Chron- 
ic Toxicity  Reference  Levels  For 
Proposed  Toxicity  Characteristic 
Contaminants 
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CHoitimm 

0.002 
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0.06 
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0.0001 

0.00006 

Mothyton6  cMorids  — 
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005 
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4 

1 

Pyridine.    _ 

a075 

0.04 

2.3.4.6- 

tetrachlorophefwl 

0.4 

1 

Vinyt  chloride „ 

0.001 

0.002 

*  June  13,  1986;  51  FR  21648. 

It  should  be  noted  that  in  the  Jane  13, 
1986,  TC  notice,  EPA  proposed  an 
apportionment  scheme  for  use  with  the 
chronic  toxicify  reference  levels  derived 
fiom  RfD's  [52  FR  21667].  EPA  also 
proposed  to  develop  RSD's  using 
specific  risk  levels  keyed  to  the 
Agency's  classificatian  scheme  for 
characterizing  carcinogens  based  on 
their  experimental  weight  of  evidence 
[52  FR  21666].  The  Agency  asked  for  and 
received  considerable  pubhc  comment 
on  these  two  issaes.  Today's  notice  does 
not  address  either  the  proposed 
apportionment  scheme  or  the  choice  of 
risk  levels  of  concern;  EPA  will  respond 
to  the  related  comments  in  the  final  rule. 
Therefore,  it  should  be  noted  that  the 
risk  levels  used  in  deriving  the  RSD's 
discussed  in  today's  notice  are  the  same 
as  those  proposed  on  June  13, 1986  (10~* 
for  A  and  B  carcinogens  and  10~*  for  C 
carcinogens). 

Finally,  the  Agency  is  also  making 
available  for  public  review  and 
comment  the  results  of  the  meta-cresol, 
ortho-cresol,  para-cresol,  isobutanol, 
pyridine,  and  2,3,4,6-tetrachIorophenol 
toxicify  studies  sponsored  by  the  Office 
of  Solid  Waste.  "The  studies  were  used 
by  the  Agency  in  the  development  of 
RiD's  for  these  6  toxicants.  Accordingly, 
the  chronic  toxicify  reference  levels  for 
2  of  these  contaminants,  pyridine  and 
2,3,4,6-tetrachlorophenoI,  have  been 
revised  based  on  the  final  study  results. 

2.  Revisions  and  New  Data 

The  following  information  concerning 
1,4-dichIorobenzene  and  vinyl  chloride 
is  provided  only  as  background  for  the 
reader.  The  Agency  is  not  soliciting 
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coiniBents  regarding  the  derivation  of 
the  MCL's  themselves,  or  the 
appropriateness  of  the  use  of  MCL's  as 
chronic  toxicity  reference  levels.  (EPA 
received  pubhc  conunent  on  this  issue  in 
response  to  the  June  13, 1986  TC 
proposal.) 

1.4-Dichlorobenzene 

Chronic  Toxicity  Reference  Level: 
EPA  is  revising  the  chronic  toxicity 
reference  level  for  1,4-dichlorobenzene 
from  0.75  to  0.075  mg/L  since  the 
promulgated  MCL  differs  from  the 
proposed  MCL  In  particular,  on 
November  13, 1985,  EPA  promulgated  a 
Recommended  Maximum  Contaminant 
Level  (RMCL),  now  called  Maximum 
Contaminant  Level  Goal  (MCLG).  for 
1.4-dichlorobenzene  of  0.75  mg/L  and 
proposed  an  MCL  of  0.75  mg/L  [50  FR 
46880  and  50  FR  48902,  respecHvely]. 
The  MCLG  and  proposed  MCL  were 
based  on  1,4-dichlorobenzene's 
classification  as  a  Group  D  compound, 
i.e.,  a  chemical  not  classified  or  for 
which  there  is  inadequate  animal 
evidence  of  carcinogenicity.  This   i 
classification  resulted  from  the  Agency's 
assessment  of  several  negative 
carcinogenicity  studies  in  rats  and  mice, 
including  one  chronic  inhalation  study, 
and  several  subchronic  inhalation  and 
gavage  studies.  A  suggested  RfD  of  0.1 
mg/kg/day  for  1,4-dichlorobenzene  was 
calculated,  using  a  no-observed- 
adverse-effect-level  (NOAEL)  of  150  mg/ 
kg/ day  identified  in  a  Battelle  (1980) 
subchronic  gavage  study  in  rats,  and  an 
overall  uncertainty  factor  of  1000,  which 
was  employed  to  account  for  inter-  and 
intraspecies  extrapolation  (10  each)  and 
use  of  data  from  an  exposure  duration 
significantly  less  than  lifetime  (10).  The 
MCLG  and  the  proposed  MCL  were 
based  on  the  RfD,  a  relative  source 
contribution  factor  of  20  percent  for 
drinking  water,  and  body  weight  and 
consumption  values  of  70  kg  and  2  L 
water  per  day,  respectively. 

Since  that  time,  the  Agency  received 
the  results  of  a  long-term  study  on  1.4- 
dichlorobenzene  conducted  by  the 
National  Toxicology  Program  (NTP).  The 
NTP  (1988)  study  was  a  chronic  oral 
gavage  bioassay  utilizing  F344  rats  and 
B6C3F1  mice.  The  NTP  concluded  that 
there  was  evidence  of  carcinogenicity 
both  for  male  rats  as  shown  by  an 
increased  incidence  of  renal  tubular  cell 
adenocarcinomas,  and  for  mice  of  both 
sexes  as  shown  by  increased  incidences 
of  hepatocellular  carcinomas  and 
hepatocellular  adenomas.  No  evidence 
of  carcinogenicity  was  seen  in  female 
rats.  Based  on  this  new  information. 
EPA  proposed  to  amend  1,4- 
dichlorobenzene's  MCLG  to  zero  and 
reproposed  its  MCL  at  0.005  mg/L  on 


April  17. 1987  [52  FR  12876).  Specifically, 
the  Agency  proposed  to  reclassify  1.4- 
dichlorobenzene  as  a  Group  B2 
carcinogen.  However,  the  notice  also 
indicated  that  EPA  was  considering 
classifying  1,4-dichlorobenzene  in  Group 
C  instead  of  Group  B2.  Thus,  the  Agency 
asked  for  public  comment  on  the 
appropriate  classification  based  on  the 
weight  of  evidence. 

On  July  8. 1987  [52  FR  25690],  EPA 
promulgated  an  MCL  of  0.075  mg/L  for 
1.4-dichlorobenzene.  Because  of  the 
limited  evidence  of  carcinogenicify,  the 
Agency  decided  to  classify  1.4- 
dichlorobenzene  as  a  Group  C 
carcinogen,  and  as  such,  its  MCLG  and 
MCL  were  based  on  noncarcinogenic 
endpoints.  using  the  RfD  of  0.1  mg/kg/ 
day  with  an  additional  uncertainty 
factor  of  10,  the  relative  source 
contribution  factor  of  20  percent,  and 
body  weight  aiTd  consumption  values  of 
70  kg  and  2  L  water  per  day, 
respectively.  The  application  of  an 
additional  uncertainty  factor  to  the  RfD 
in  deriving  MCLGs  and  MCL's  for 
Group  C  carcinogens  is  Agency  policy 
[50  FR  48002,  November  13. 1985).  Thus, 
the  revised  chronic  toxicity  reference 
level  for  1,4-diqhlorobenzene,  0.075  mg/ 
L.  is  the  promulgated  MCL;  it  is  a  factor 
of  10  lower  than  the  original  proposed 
MCL  of  0.75  mg/L 

Vinyl  Chloride 

Chronic  Toxicity  Reference  Level: 
EPA  is  revising  the  chronic  toxicity 
reference  level  for  vinyl  chloride  from 
0.001  to  0.002  mg/L  since  the 
promulgated  MCL  differs  from  the 
proposed  MCL  Based  on  the  statutory 
(Safe  Drinking  Water  Act)  directive  for 
setting  MCL's.  the  Agency  derives 
MCL's  from  an  assessment  of  a  range  of 
pertinent  factors,  including  the 
availability  and  performance  of  the 
"best  available  technology"  (BAT),  the 
costs  of  these  technologies  for  different 
size  water  systems,  and  the  number  of 
water  systems  that  would  have  to  install 
these  technologies.  The  Agency  also 
evaluates  the  availability  of  analytical 
methods  and  the  reliability  of  analytical 
results,  as  well  as  the  resulting  health 
risks  of  various  contaminant 
concentration  reduction  levels 
attainable  by  BAT.  (For  more 
information  on  the  Agency's  process  for 
deriving  MCLG's  and  MCL's,  see  52  FR 
46880  and  52  FR  46902.  November  13. 
1985;  see  also  52  FR  25690,  July  8, 1967.) 
The  "practical  quantitation  level"  (PQL) 
is  the  lowest  level  that  can  be  reliably 
achieved  within  specified  limits  of 
precision  and  accuracy  during  routine 
laboratory  operating  conditions.  For 
vinyl  chloride,  EPA  originally 
established  the  PQL  at  0.001  mg/L  and 


thus  proposed  an  MCL  of  0.001  mg/L  for 
vinyl  chloride  on  November  13. 1985  [50 
FR  46002].  The  chronic  toxicity  reference 
level  in  the  June  13, 1986,  TC  proposal 
was  based  on  this  proposed  MCL.  The 
Agency  subsequently  increased  the  PQL 
for  vinyl  chloride  to  0.002  mg/L  and  on 
July  8, 1987,  promulgated  an  MCL  based 
on  this  higher  PQL  [52  FR  25690].  Thus, 
the  revised  chronic  toxicity  reference 
level  for  vinyl  chloride  is  0.002  mg/L 

Phenol 

Chronic  Toxicity  Reference  Levek 
EPA  is  modifying  the  chronic  toxicity 
reference  level  for  phenol  from  4  to  1 
mg/L  because  the  RfD  has  been  revised, 
ki  particular,  the  Agency's  RfD 
Workgroup  verified  a  new  RfD  of  0.04 
mg/kg/day  on  October  28, 1986  [1].  This 
RfD  is  based  on  a  Dow  Chemical  Co. 
(1945)  study  in  which  slight  kidney  and 
liver  pathology  was  observed  in  rats 
administered  phenol  by  gavage  for  6 
months.  Groups  of  10  rats  were  gavaged 
with  0,  50,  or  100  mg/kg  of  phenol,  5 
days/week  (estimated  as  0.  35.7.  or  71.4 
mg/kg/day  on  a  7-day  basis)  until  135  or 
136  doses  were  administered,  after 
which  surviving  animals  were  killed  for 
histopathological  examination  of  the 
target  organs.  The  animals  receiving  71.4 
mg/kg/day  of  phenol  showed  a  greater 
temporary  drop  in  body  weight  gain 
than  did  the  oUier  groups,  but  the  group 
rapidly  recovered.  Surviving  animals  (6/ 
10)  in  this  group  showed  a  very  slight 
amount  of  cloudy  swelling  of  the  Uver. 
while  four  animals  had  some  kidney 
damage.  In  the  animals  that  survived  (6/ 
10)  freatment  with  35.7  mg/kg/day 
phenol,  there  were  two  that  showed  a 
slight  amount  of  kidney  damage. 
MortaUty  was  not  treatment  related.  The 
low  dose  (35.7  mg/kg/day)  was  judged  a 
lowest-observed-adverse-effect-level 
(LOAEL). 

The  original  RfD  of  0.1  mg/kg/day, 
which  was  used  to  derive  the  chronic 
toxicity  reference  level  of  4  mg/L  in  June 
13, 1986,  TC  proposal  was  based  on  the 
same  study  and  LOAEL  as  the  new  RfD. 
However,  the  new  RfD  was  calculated 
using  a  larger  overall  uncertainty  factor 
(1000  vs.  500)  to  account  for  the 
uncertainties  of  concern,  i.e.,  10  for  the 
uncertainty  in  the  interspecies 
conversion,  10  for  the  uncertainty  in  the 
range  of  human  sensitivity,  and  10  for 
the  uncertainty  in  the  use  of  a  less-than- 
chronic  study.  Although  a  LOAEL 
instead  Of  a  NOAEL  was  used  in 
deriving  the  RfD,  an  extra  uncertainty 
factor  was  not  considered  necessary 
because  of  the  minimally  severe  effects 
at  the  low  dose.  Thus,  the  revised 
chronic  toxicity  reference  level  for 
phenol.  1  mg/L  is  calculated  using  the 


new  RfD  of  0.04  mg/kg/day  and  body 
weight  and  consumption  values  of  70  kg 
and  2  L  water  per  day,  respectively. 

Comment  Summary:  In  response  to 
the  June  13, 1986.  TC  proposal,  two 
comments  were  received  that 
■recommended  that  EPA  use  the  National 
Cancer  Institute  (1980)  oral  subchronic 
and  chronic  studies  as  the  basis  of  the 
RflJ  for  phenol.  Specifically,  the 
commenters  criticized  the  Agency's 
selection  of  the  Dow  study  for  two 
reasons:  (1)  the  study  is  unpublished 
and  has  not  been  peer  reviewed,  and  (2) 
the  gavage  route  of  adnlinisfration 
employed  is  not  relevant  for  drinking- 
water  use.  Both  commenters  asserted 
.that  the  National  Cancer  Institute  (NCI) 
studies  are  more  relevant  for  the  RS) 
determination  since  the  animals  were 
administered  phenol  in  drinking  water. 
•   Agency  Response:  The  Agency 
maintains  that  the  Dow  study  is  the 
appropriate  basis  for  the  phenol  Rfl}. 
Specifically,  EPA  disagrees  with  the 
commenters'  argument  that  a  gavage 
^tudy  is  not  relevant  for  the 
development  of  an  oral  RfD;  the  gavage 
route  of  administration  is  a  well- 
established  and  widely-used  means  of 
determining  the  toxicity  of  ingested 
substances.  However,  the  RfD 
Workgroup  did  consider  all  known 
relevant  studies  before  verifying  the 
RfD.  including  the  NCI  studies.  In  the  90- 
day  NCI  subchronic  test,  no  effects  in 
the  liver,  kidneys,  or  any  other  organs 
were  observed  in  mice  (1,700  mg/kg/ 
day)  and  in  rats  (780  mg/kg/day)  that 
received  various  doses  of  phenol  in 
drinking  water.  Mice  and  rats  were  also 
exposed  to  phenol  in  drinking  water  for 
103  weeks,  and  the  animals  were 
observed  for  a  subsequent  2  weeks. 
Mice  and  rats  treated  with  313  and  153 
mg/kg/day  phenol,  respectively,  showed 
decreased  weight  gain  and  reduced 
water  intake.  In  addition,  male  and 
female  rats  at  the  344  mg/kg/day  dose 
had  significantly  increased  incidences  of 
chronic  kidney  inflamation.  The  LOAEL 
identified  in  the  chronic  NCI  test  is  344 
mg/kg.  It  is  a  science  policy  of  the 
Agency  to  identify  the  critical  endpoint 
used  in  noncancer  dose-response 
assessments  as  the  one  associated  with 
the  highest  NOAEL  which  lies  below  the 
lowest  LOAEL  or  the  lowest  LOAEL 
Therefore,  the  RfD  Workgroup  chose  to 
use  the  gavage  study  of  Dow  since  it 
produced  the  lower  LOAEL  (35.7  mg/kg) 

[IJ. 

EPA  acknowledges  the  commenters' 
criticism  that  the  Dow  study  is 
unpublished,  and  thus  not  readily 
available.  The  Agency  is  attempting  to 
remedy  this  problem  by  placing  the 
study  report  along  with  the  IRIS 


chemical  file  for  phenol,  in  the  RCRA 
docket  As  for  the  commenters' 
assertion  that  the  study  has  not  been 
peer  reviewed,  the  Agency  believes  that 
the  study  has  undergone  a  thorough 
internal  review  by  the  RfD  Work^up. 
However,  EPA  welcomes  any  fiul^er 
public  comment  concerning  the  study 
report. 

Pyridine 

Chronic  Toxicity  Reference  Level: 
EPA  is  modifying  the  chronic  toxicity 
reference  level  for  pyridine  from  0.075  to 
0.04  mg/L  because  the  RfD  has  been 
revised.  The  original  RfD  of  0.002  mg/ 
kg/day  was  verified  on  July  8, 1985, 
based  on  a  subchronic  inhalation  study 
in  rats  that  was  reported  in  the  1983 
Encyclopedia  of  Occupational  Safety 
and  Health  [2.].  Confidence  in  the  study 
was  low  because  of  a  lack  of  details 
about  the  study  and  the  identification  of 
a  free-standing  LOAEL  (2.15  mg/kg/day) 
only.  Because  of  concern  regarding 
reported  neurotoxic  symptoms 
associated  with  short-term,  low-level 
occupational  exposure  to  pyridine 
[Encyclopedia  of  Occupational  Safety 
and  Health,  1983],  as  well  as  clinical 
signs  of  CNS-related  toxicity  reported  in 
a  1979  National  Toxicology  Program 
(NTP)  subchronic  oral  gavage  study  in 
rats  and  mice,  the  Office  of  Solid  Waste 
sponsored  a  subchronic  oral 
neurotoxicity  study  in  rats  [Arthur  D. 
Little,  Inc.,  1986]. 

In  this  study.  Sprague-Dawley  rats,  10 
animals/sex/dose,  were  gavaged  daily 
with  0,  0.25, 1. 10,  25,  and  50  mg/kg/day 
pyridine  for  90  days.  Data  generated 
from  this  test  included  body  and  organ 
weights,  food  consumption, 
hematological  and  clinical  chemistry 
parameters,  ophthalmological 
evaluations,  and  histopathological 
examinations  of  target  organs.  Results  of 
this  test  indicated  a  signifiant  dose- 
related  increase  in  the  female  liver-to- 
body  weight  ratios  in  the  10, 25.  and  50 
mg/kg/day  dose  groups.  The  males  of 
the  1  mg/kg/day  dose  group  showed  a 
significant  decrease  in  the  relative  liver 
weights.  However,  the  males  in  other 
dose  groups  did  not  show  any 
significant  differences;  thus,  this  effect 
in  males  exposed  to  1  mg/kg/day 
pyridine  is  probably  an  artifact 

In  order  to  examine  the  neurotoxicity 
of  pyridine,  10  rats/group  were  perfused 
at  the  time  of  sacrifice;  histopathological 
examinations  of  brain,  liver  and  target 
organs  were  conducted.  The 
histopathological  examinations  did  not 
reveal  any  morphological  alterations  in 
the  brains  of  exposed  and  unexposed 
animals.  However,  histopathological 
evaluations  of  target  organs  showed  a 
70-percent  incidence  of  non-neoplastic 


hepatic  lesions  in  males  of  the  high-dose 
group  (50  mg/kg/day)  compared  with  10- 
percent  incidence  in  the  vehicle  control 
group.  The  0.25  and  1.0  mg/kg/day  dose 
male  rats  also  showed  a  10-percent 
incidence  of  these  lesions;  however,  no 
such  lesions  were  observed  in  the  10  or 
25  mg/kg/day  dose  groups.  In  the 
females,  the  frequency  of  incidence  of 
these  lesions  was  30  percent  in  the  50 
mg/kg/day  group  and  10  percent  in  the 
vehicle  control  group.  Based  on  the  data 
presented  above,  the  1  mg/kg/day  was 
identified  as  a  NOAEL  and  10  mg/kg/ 
day  as  a  LOAEL  for  hepatic  hypertrophy 
in  female  rats. 

Thus,  the  RfD  Workgroup  verified  a 
new  RfD  of  0.001  mg/kg/day  for 
pyridine  on  August  13, 1987  [2],  using  the 
NOAEL  of  1  mg/kg/day  and  an  overall 
uncertainty  factor  of  1000.  i.e..  10  to 
account  for  the  uncertainty  in 
extrapolating  from  animal  data  to 
human  exposure,  10  to  account  for  the 
uncertainty  in  exfrapolating  from  a 
subchronic  NOAEL  to  a  chronic  NOAEL 
and  10  for  the  variation  in  sensitivity 
among  members  of  the  human 
population.  The  chronic  toxicity 
reference  level  for  pyridine,  0.04  mg/L  is 
calculated  using  the  new  verified  RfD  of 
0.001  mg/kg/day  and  body  weight  and 
consumption  values  of  70  kg  and  2  L 
water  per  day.  respectively. 

Comment  Summary:  In  response  to 
the  June  13, 1986  TC  proposal,  one 
comment  was  received  that  criticized 
the  Agency's  derivation  of  an  RfD  from 
the  LOAEL  of  a  study  reported  in  a 
secondary  source  (Encyclopedia  of 
Safety  and  Health.  1983).  The 
commenter  urged  EPA  to  use  the 
NOAEL  reported  for  the  NTP  (1979) 
subchronic  toxicity  study. 

Agency  Response:  The  Agency 
acknowledges  that  the  original  RfD  was 
based  on  a  study  in  which  confidence 
was  low,  and  that  the  NTP  subchronic 
toxicity  test  was  a  better  study 
(although  it  was  available  only  as  a 
draft  at  that  time).  However,  as 
mentioned  above,  the  Agency  felt  that 
the  possible  CNS-related  toxicity  of 
pyridine  warranted  further  testing. 
EPA's  subchronic  neurotoxicity  study 
produced  a  NOAEL  of  1  mg/kg/day, 
while  the  NTP  subchronic  study  resulted 
in  a  NOAEL  of  25  mg/kg/day,  well 
above  the  LOAEL  of  10  mg/kg/day 
identified  in  EPA's  neurotoxicity  study. 
Thus,  in  accordance  with  Agency 
science  policy,  utilization  of  the  higher 
25  mg/kg/day  NOAEL  would  not  have 
been  sufficiently  protective  since 
adverse  effects  were  demonstrated  at  a 
lower  exposure  level.  The  Agency's 
neurotoxicity  study  and  the  IRIS 
chemical  file  for  pyridine  are  available 
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for  ceview  in  the  RCRA  Docket:  copies 
cSfhe^tady  are  also  avaflable  bom  the 
National  Technical  InfonnaSfm  Service, 
or  TniS  INos.  TBaS-ITOOB  and  7B88- 
17B144). 
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2.i.4.6-TalmuJihnpi^tBl 

Chnmc  Toxicitf  Inference  Lere^ 
EPA  is  moiBfyiiig  fte  dmniic  towci^ 
reference  tevd  for  Z,3,4,9- 
tetTBchhTTophenol  ham  6.4  to  1  mg/L 
becmne  the  ItfD  ham  beoi  mitd.  ia 
paititdai.  oa  yrity  B.  tWS.  the  Aycy^ 
Rfl)  Waftt^vop  VLiiDBd  an  ItS)  of  ftSl 
iDgH^^my  bawd  mi  a  no  sbaer^Bd- 
effect  ItTd  fNOEL)  of  le  ng/lis/^ 
identified  in  a  55-day  oral  javage  aiady 
(Hattak  et  aL  ISU)  a  rate  fq. 
However,  s 
(fewaoBDi 

a9BaCHABdwMl4lK4 

2.3,4.64ettacMaiaphc 

study  raised  ai 

validity«ffte( 

deosdn^aaSfl 

promptad  Ab  Ofioe  af ! 

spaaaarai 

(Anan 

oralgavagel 

Triangle! 


Inliianisaleak 
Dawley  rats.  36) 
gav^ed  daiiy  witii  a,  i 
kg/day  Za.**-* 
weigkt  pda,  food  i 
sigBsaftaKicity.  aadi 
recorded  IkMu^lutut  l 
pathokigy  «uas  jiiiifiiiainii  oi  20  aafei/ 
nrif/rlnnr  hnth  nt  flw  <<  Ci  liajf  attlawl 
(interim  aaraific^  aad  ober  SO  dqia: 
gross  jMtbalagjr  waa  ^liaaaiad  oa  aU 
animals  kiOed  at  inlnrM  ar  final 
sacrifice  and  on  afl  «^«'t-'°'-  Jnuid  tkead 
or  aaonficed  axeribuBd. 
*-^»*"p»*Wlngi  ral  evalaatiaos  were  alao 
conducted  in  nnimnli  narrffirp^  at  90 
days  as  w^  as  in  caaea  of  unackedaled 
death.  Results  of  thia  stuc(y  i"*""^«M^ 
that  200  mg/kg/day  ^se  male  aaAs 
showed  piogressive  depressioa  of  Itody 
weights  3  %teeks  alter  the  onset  of 
dosing:  fliese  bo4y  weight  dc^ressians 
were  significantly  di&erant  boa 
controb  dniiog  week  4  and  weeks  8 
through  12.  No  such  diHerMice  was 
observed  in  ieraalaa.  Liver  and  kidney 
weights  aad  aelafiKe  liver  and  kidney 
weights  (ratio  to  1}ody  aad  brain  weight] 
were  sigrdficanf^y  lii|(her  than  controls, 
both  in  nales  and  females  at  ihe  time  of 
sacrifice. 'Cantrflobular  hypertrophy  was 
observed  histqpathologicalty  in  15  males 
and  6  females  at  this  dose  (200  mg/kg], 
compared  with  none  seen  in  the 
controls.  Other  aignlficant  biochemical 
or  clinical  pafhdloycd  changes  were 


also  reported  in  male  and  female  rats 
treated  with  the  high  doae. 

Rats  administered  100  aag/kg/day 
2.3.4,6-tetiiachlflraphenol  were  found  to 
have  statisrtoaBy  aignificaat  elevations 
in  liver  weights  jabselute  and  xelativej 
in  both  males  and  females.  In  females, 
both  ahanluie  aad  relative  kidney 
weights  were  also  elevated. 
Centrilobular  hypertrophy  in  livers  was 
seen  (with  lower  incidence  than  in  Hie 
200  B^/kg  daee  ■BBii})  in  12  isales  and  1 
female.  I^  ea^  alatistiDrily  aigaificant 
indnig  in  the  2S  ait/iqg/Aagr  iK>iq>  was 
acidic  udne  in  mdea  et  45  da^  aad  ia 
frmnlnn  et  W  dnpa  Thnmfh  nut 

loafer  tfaaa  that  of  oeadnai  males  at  BO 
days.  Sinoe  aieet  ^  Ike  inpeated 
compoond  faae  teas  akowa  to  be 
ewjetedHMJi^pripiallala  etai, 
1981).  ahe  Jill  I—  in  iiaiiij  pHamj 


ftK  coBipeiaid.  Baaed  aa  the  3 
discusaed  akaee.  Ike  S  mg/lig/dbir  dose 
represents  4km  MQAEL  aetd  Ike  !••  mg/ 
kg/dajr  4b  UQAflL  i»  2.3A4- 
tetrachiBapiaBai  ia  lUa  asal  aabclMuuic 
stu^. 

Inl 
rats' 

doses  of  A  2i.  Wk,  m  Wk  aig/kg^day 
2,34,»-tataeUanpkeaol  «a  daya  • 
tbou#i  IS  «r  festataa.  Bedy  weight 
gain,  food  coBaanptoa,  and  diaicad 
signs  of<wiuity  were  aecaidBd  daring 
the  gestation  period.  Rate  were 
sacrificed  oa  guatirtieu  day  M.  Greas 
pathology.  £>ver  aari  gravid  atuiiw. 
weight,  and  atataa  er  aleiiiw  oontents 
were  nujided.  fetaaea  were  removed, 
weighed,  andeicauuiied  for 
malformations. 

Revults  fX  ^at  atndy  indicated  4nrt  the 
only  statistioStr  aigofficant  adveise 
effect  ra  flc  Iri^-dooe  gnmp  (ZBDiqg/ 
kg/day]  is  red  need  iaeteiuul  weij^it  gain 
(corrected  te  exi^ade  wei||lit  of  nterine 
contents)  as  ujiitiaated  with  controls. 
No  significant  matemsS  effects  were 
noted  at-teZSormaig/lv^dagrdese 
group.  Embiyo-felal  giuwdi  and  pranatal 
viabffity  were  not  adveraeiy  afEected  by 
2.3.4.6-tgtrachlui  upheuul  exposure,  nor 
was  there  any  deliuHive  evidence  of  an 
effect  (rf  the  campeond  on  fetal 
morphologioid  development. 

Based  on  the  data  jiresented  above, 
the  RID  "Workgroup  ideatifiad  25  n^g/kg/ 
day  as  the  aubcfaronic  NQAiEL,  and 
applying  an  overall  uncertainty  factor  of 
1000  to  this'NQAEL,  established  a  new 
verified  JlfD  of  0.03  n^/kg/day  on 
August  13, 1087 13].  The  uncertainty 
factor  of  IQDO  accounts  for  the 
unc  wtainty  la  (he  use  of  a  less-than- 
chroaic  NQAELtlOQ  ihe  uncertainty  in 
the  interspecies  canversion  (10),  and  the 


tmcertainty  in  the  raage  of  human 
sensitivity  (10).  Thus,  the  revised 
chronic  toxicity  reference  level  ktr 
2,3,4.&-tetraclilorophenal  1  aig/L,  is 
calciilated  using  £he  Rfi)  of  a03  mg/kg/ 
day,  and  body  wei^  and  consumption 
values  ef  70 1^  and  2  L  water  per  day. 
respectively. 

Comment  Summary:  la  respaose  to 
the  June  13, 1088.  TC  prcvoatO.  three 
commeats  wereieaeived  that  pcunted 
out  that  EPA  haa  pinpoaed  a  negulatory 
level  ibr  2.3.4.B-tetFadhloropiieBol, 
despite  stating  that  ilie  existiagdata 
were  inauffioient  for  etfablishing  an  RID 
[51  FR  21665).  Tke  commenters 
disaB^aed  wUh  the  .Agency's  decision  to 
set  a  regulakuy  level  ier  2.3.4,6- 
tetradilocophanal  ueii^  preUnuiwry 
testing  daia.  and  they  qarntinnrd  the 
basis  of  the  dwcnic  toxicity  lelerence 
level. 

Ageacy  Re^taase:  in  Ihe  ]ime  13. 1986. 
TC  prapoaal,  EPA  appanently  was  not 
sufiicioit^  clear  in  eiqalening  wh^ 
kind  af  pceliaunary  di^  it  used  to 
estabfish  the  RDiar2JIA6- 
tetrachlorppheaal.  At  that  tiaae,  the 
Agency  already  bad  a  verified  RiD 
based  An  the  "°^'^°  «t  aL  study. 
Howevec  the  A^eacy  ielt  it  woald  be 
prudent  to  naaaider  the  Sffl  "interim" 
until  the  reaaltB  of  the  above-meBticned 
subchrooic  toxicity  and  tpratok\gy 
studies  were  knavML  Theae  atadies  and 
the  IRIS  cberaical  fOe  ior  2A4jB- 
^''^rarhlnnnphw'j  mh  available  for 
review  in  the  fiCRADodcet  fflffuea  of 
the  teratolpBy aludy  aae  alao  available 
fi-om  NHS  (Noa.  FBafi-17&l51  and  PB8&- , 
176169^ 

Chromic  TotdcityBejerence  Level: 
The  chronic  toxicity  reference  level  for 
isobutand  is  not  being  changed  fixun  the 
value  {10  xag/Lj  preaented  in  the  )une  13, 
1986,  TC  praposaL  However.  BPA  is 
takii^  this  oppartunity  to  make 
available  for  review  and  comment  the 
results  of  a  aubcbronic  atudy  which 
served  as  the  basis  for  the  RfD  that  the 
Agency's  RfD  Workgroup  verified  on 
May  14, 1986  [4^  shortly  before  the  TC 
proposal  was  puMiahed.  In  order  to 
evaluate  the  toxicity  of  isobutanol,  the 
Office  of  Solid  Waste  ^onsored  a  90- 
day  study  in  Sprague-Uiawley  rats 
(Toxicity  Research  laboratories,  1986). 
Thirty  animala/aeatydose  were 
administered  daUy  doses  of  0, 100,  316. 
or  1,000  mg/kg/day  isobutanol  by 
gavage.  No  efitect  on  body  weight  or 
clinical  and  hiatapathalogical 
parameters  waa  observed  at  doses  less 
than  or  equal  to  316  mg/kg/day. 
Treatment  at  thebigh  doae  (IJOOOmg/ 
kg/day)  Ksaltad  in  a  minar  decrease  in 


body  weight  gain  during  week  2  and 
decreased  serum  potassium  levels  and 
hypoactivity.  Hypoactivity  was  the  most 
frequently  observed  clinical  sign.  It 
occurred  in  every  rat  in  the  1.000  mg/kg/ 
day  dose  group  during  week  1; 
hypoactivity  was  markedly  decreased 
by  week  4  and  occurred  only 
sporadically  thereafter.  Ataxia  was  also 
seen  at  low  incidence  in  the  1,000  mg/ 
kg/day  dose  group  throughout  the  study. 
The  NOEL  was  identified  as  316  mg/kg/ 
day,  and  an  overall  uncertainty  factor  of 
1,000  was  applied  to  it  to  derive  an  RfD 
of  0.3  mg/kg/day.  The  uncertainty  factor 
accounts  for  the  uncertainties  in  the 
interspecies  conversion  (10),  the  range 
of  human  sensitivity  (10),  and  the  use  of 
a  less-than-chronic  NOEL  (10).  Thus,  the 
chronic  toxicity  reference  level  for 
isobutanol,  10  mg/L.  is  calculated  using 
the  verified  RfD  of  0.3  mg/kg/day  and 
body  weight  and  consumption  values  of 
70  kg  and  2  L  water  per  day. 
respectively. 

Comment  Summary:  In  response  to 
the  June  13. 1986.  TC  proposal,  three 
comments  were  received  that  pointed 
out  that  EPA  was  proposing  a  regulatory 
level  for  isobutanol,  despite  stating  that 
the  existing  data  were  insufficient  for 
establishing  an  RfD  [51  FR  21665].  The 
commenters  disagreed  with  the 
Agency's  decision  to  set  a  regulatory 
,  level  for  isobutanol  using  preliminary 
.  testing  data,  and  they  questioned  the 
basis  of  the  chronic  toxicity  reference 
level. 

Agency  Response:  In  the  June  13. 1986. 
TC  proposal,  EPA  inadvertently 
identified  isobutanol  as  one  of  the 
constituents  for  which  preliminary 
toxicity  data  had  been  used  in  deriving 
"interim"  RfD's,  i.e.,  values  to  be  used 
until  the  appropriate  testing  was 
completed  [51  FR  21665).  The  Agency's 
subchronic  test  for  isobutanol  was 
actually  completed  in  late  1985,  and,  as 
mentioned  above,  the  study  results  were 
reviewed  by  the  RfD  Workgroup  in  May 
1966.  The  study  and  the  IRIS  chemical 
file  for  isobutanol  are  available  for 
review  in  the  RCRA  Docket:  copies  of 
'  the  study  are  also  available  from  NTIS 
(No.  PB88-176177). 

Meta-,  Ortho-.  and  Para-Cresol 

Chronic  Toxicity  Reference  Levels: 
The  chronic  toxicity  reference  levels  for 
meta-cresol,  ortho-cresol,  and  para- 
cresol  are  not  being  changed  fi'om  those 
values  presented  in  the  June  13, 1988,  TC 
proposal  (2  mg/L  for  each  isomer). 
Although  new  toxicological  data  are 
now  available  from  which  "new"  RfD's 
have  been  derived,  these  new  RfD's  are 
the  same  numerical  value  as  the  original 
RfD.  The  RfD  Woikgroup  previously 
verified  on  July  8, 1985.  an  RfD  of  0.05 


mg/kg/dayjfor  mixed  cresols  based  on  a 
TLV-TWA  of  10  mg/m'  [5].  This  TLV 
was  based  on  a  report  of  a  Russian 
study  (Uzhdavine  et  al.,  1972)  in  which 
rats  and  giiinea  pigs  were  exposed  to  o- 
cresol.  However,  ^e  report  lacks 
experimental  details,  such  as  the  size  of 
the  experimental  groups.  Thus,  the 
Office  of  Solid  Waste  sponsored  90-day 
subchronic  studies  and  90-day 
neurotoxicity  studies  for  each  isomer. 

In  the  oral  subchronic  studies 
(Microbiological  Associates,  1986], 
Sprague-Dawley  rats,  30  animals/sex/ 
dose  were  administered  by  gavage  the 
following  doses  for  90  days:  o-cresol  at 
0.  50, 175,  or  600  mg/kg/day;  m-cresol  at 
0,  50, 150.  or  450  mg/kg/day:  p-cresol  at 
0.  50. 175,  or  600  mg/kg/day.  In  the 
neurotoxicity  studies  (Toxicity  Researoh 
Laboratories.  1987).  Sprague-Dawley 
rats,  10  animals/sex/dose,  were 
administered  by  gavage  the  following 
doses  for  90  days:  o-cresol  at  0,  50. 175. 
450,  or  600  mg/kg/day;  m-cresol  at  0,  50, 
150,  or  450  mg/kg/day:  and  p-cresol  at  0, 
50. 175,  or  600  mg/kg/day.  In  the 
subchronic  studies,  the  following 
parameters  were  evaluated:  body  and 
organ  weights,  food  consumption, 
mortality,  clinical  signs  of  toxicity,  and 
clinical  pathology.  At  sacrifice,  animals 
were  necropsied  and  tissues  and  organs 
were  subjected  to  histopathological 
evaluation. 

In  the  neurotoxicity  studies,  in 
addition  to  the  above-mentioned 
parameters,  such  signs  of  neurotoxicity 
as  salivation,  urination,  tremors, 
piloerection,  diarrhea,  pupil  size,  pupil 
response,  lacrimation,  hypothermia, 
vocalization,  exophthalmia,  palpebral 
closure,  convulsions  (type  and  severity], 
respiration  (rate  and  type],  impaired 
gait,  positional  passivity,  locomotor 
activity,  stereotypy,  startle  response, 
righting  reflex,  performance  on  a  wire 
maneuver,  forelimb  strength,  positive 
geotrophism,  extensor  thrust,  limb 
rotation,  tail  pinch  reflex,  toe  pinch 
reflex,  and  hind  limb  splay  were  also 
evaluated.  In  the  neurotoxicity  studies, 
the  lowest  dose  of  each  cresol  isomer,  50 
™8/l^/<lay,  appeared  to  have  caused 
some  clinical  signs  of  CNS-stimulation 
post-dosing;  these  incidences  appeared 
predominantly  during  the  first  week  of 
dosing  and  were  sporadic  in  nature 
throughout  the  course  of  the  studies. 
Higher  doses  of  cresol  isomers  (greater 
than  450  mg/kg/day)  produced 
significant  neurological  events,  such  as 
increased  salivation,  urination,  tremors, 
lacrimation.  palpebral  closure,  and  rapid 
respiration.  Similarly,  high-dose  animals 
also  showed  abnormal  patterns  in  the 
neurobehavioral  tests.  In  general,  most 
of  the  clinical  signs  of  toxicity  were 


dose-related,  although  these  signs 
diminished  after  reaching  a  peak. 

In  the  subchronic  study  with  m-cresol, 
there  was  a  20-25  percent  reduction  in 
body  weight  gam  in  males  and  10-15 
percent  in  females  at  450  mg/kg/day; 
food  intake  was  reduced  by  10-15 
percent  in  males.  Also,  at  Uiis  dose  there 
was  a  significant  increase  in  the 
incidence  of  salivation,  myotonus,  and 
tremors.  At  the  150  mg/kg/day  dose, 
weight  gain  was  reduced  by  10-15 
percent  in  males,  though  no  reduction 
was  seen  in  females.  At  the  50  mg/kg/ 
day  level,  there  were  no  significant 
adverse  effects.  The  NOAEL  identified 
for  m-cresol  fit)m  these  studies  was  50 
mg/kg/day. 

At  600  mg/kg/day,  in  the  subchronic 
study  with  o-cresol,  there  was  a  47 
percent  mortality  (9/30  males,  19/30 
females],  30  percent  reduction  in  body 
weight  at  week  1  and  10  percent  at  final 
sacrifice.  Food  consumption  was  also 
significantly  reduced  during  weeks  1 
through  6  and  9.  The  kidney-to-body 
weight  ratio  was  13  percent  higher  than 
that  of  the  control  value  at  the  end  of 
the  study.  In  addition  to  the  above 
effects,  CNS  effects  such  as  lethargy, 
ataxia,  coma,  dyspnea,  tremors,  and    - 
convulsions  were  seen  post-gavage 
within  15-30  minutes  of  dosing;  recovery 
occurred  within  1  hour  post-gavage.  At 
450  mg/kg/day,  mortality  was  10 
percent  (l/lO  males,  l/lO  females).  In 
the  175  mg/kg/day  group,  two  animals 
each  exhibited  tremors  on  day  1  of  the 
study  during  the  hour  following  gavage 
administration,  and  one  of  these  animals 
became  comatose  during  that  time.  At  50 
mg/kg/day,  no  significant  adverse 
effects  were  observed.  The  NOAEL 
identified  was  50  mg/kg/day  for  o-cresol 
based  on  these  studies. 

At  600  mg/kg/day  in  the  subchronic 
study  of  p-cresol,  there  was  a  significant 
reduction  in  weight  gain  (15  percent  for 
females,  25  percent  for  males), 
significantly  reduced  food  consumption 
at  weeks  1  through  7  and  9  in  males,  and 
a  significantly  increased  incidence  of 
CNS  signs,  such  as  lethargy,  excessive 
salivation,  tremors,  and  diarrhea.  Also, 
the  liver-to-body  weight  and  kidney-to- 
body  weight  ratios  were  significantly 
increased.  There  was  a  greater 
prevalence  of  tracheal  epithelial 
metaplasia  in  this  group  of  animals 
compared  with  the  animals  in  the 
control,  low-dose,  or  mid-dose  groups. 
At  the  mid-dose  group  (175  mg/kg/day), 
the  reduction  in  weight  gain  was  5-10 
percent  in  males  between  weeks  1  and 
3,  the  liver-to-body  weight  ratio  was 
elevated  (though  not  statistically 
significantly],  and  the  kidney-to-body 
weight  ratio  was  elevated  significantly 
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for  maie*.  At  the  SO  mg/kg/day  levd. 
although  then  was  a  ali^  reductioo  in 
weight  gaJB  and  a  araall  increase  in 
kidney-to-body  weight  ratio,  these 
effects  were  not  statistically  siyuficant 
The  NOAH,  identified  from  these 
studies  was  50  aig/l^day  lor  p-cresoL 

Thus,  tte  9£D  V/mkgfoap  verified  on 
August  U.  WB7.  new  RfD's  of  OOS  mg/ 
kg/day  far  ■  cw  sal,  o^reaoi.  and  p- 
cresal  astqg  a  NOML  of  50  ng/kg/day 
and  an  overaU  aacertainty  factor  of 
l.OtX)  (i.e,  10  ta  account  for  the  variation 
in  sensitivity  aBxng  awnibers  of  tlK 
humaa  pofiitlatioa.  10  to  account  for  the 
uBcertaiBi^  m  extiapolating  from  aniaud 
data  to  hiuaaa  eiqpoanre,  and  10  to 
account  for  the  uncertainty  in 
extrapoiatiag  from  a  sabcfaronic  NOAEL 
to  a  chronic  NOAa.)  [5 }.  Since  the 
origiaal  verified  Rfl)  for  mixed  creaols 
and  the  new  veiifiad  RID's  tot  the 
individual  isomers  are  the  same  value, 
the  chronic  toxicity  reference  levels  also 
remain  nnrhanyd  llieae  chronic 
toxicity  iBfaiwioe  levels  of  2  mg/L  are 
nalcwlatad  asii^  the  aew  verified  RfD's 
of  aos  sa^hg/day  and  body  weight  and 
consuB^itian  values  oiTOkg  and  2  L 
water  per  day.  respectively. 

Coauaent  Staunary:  In  response  ta 
the  June  la.  lOSa  TC  proposd.  three 
commeAts  were  received  that  pofaited 
out  that  EPA  was  proposing  regulatory 
levels  far  the  cseaot  iaomer*.  despite 
adiBittiDg  that  the  axisting  data  were 
insufficient  far  eataUiahing  KiD's  (51  FR 
Z\BKS\.  Tlie  ooBunenters  disagreed  with 
the  Agency'a  de<»ion  to  set  regulatory 
levels  far  these  ranstitwpnts  using 
prehminsry  testing  data,  and  they 
questioned  the  basis  of  the  chronic 
toxicity  feferenoe  level*. 

AgeacyReBj^omse.  In  the  June  13. 1886, 
TC  proposal,  EPA  apparently  was  not 
sufficieiatty  dear  in  its  explanation  [SI 
FR  2»6SJ  of  what  kiid  of  prdifflinaiy 
data  it  uaad  ta  eateUiah  the  RfD's  for  m- 
cresol.  o-cieseL  andp-cresoL  At  that 
time,  the  Agency  aisaady  bad  a  verified 
RfD  ofaOB  sq^kgAlay  for  mixed 
cresola.  JEPA  ake  bad  the  pfebminary 
resti^  of  the  abewe-oientiraied 
subcfaroaic  toddty  stadias;  the  "in-life" 
portiass  of  tbeae  studies  terminaaBd 
(e.g,  &e  Seal  sacrifices  ooaaredi]  in 
December  lABB  and  jaauaiy  1S8B.  The 
data  from  theae  ataihea  wtppotXed  the 
choice  of  the  JtfD  «l  Oi)S  mg^/day  as 
well.  HaiMMBc.  the  Agency  felt  it  would 
be  prudent  to  cooakler  the  R&)'a 
"intetan",  in  caae  the  results  of  the 
ongsing  aeiirateKicity  studies  indicated 
otherwise.  The  aubc^renic  and 
neurataxkity  stadiea  and  &e  BUS 
chemical  files  far  the  caeaol  iaomers  are 
availabfe  far  ceview  to  the  RCRA 
DedceL 


AayloaitriiB 

Chronic  Toxicity  Reference  Level: 
EPA  is  revising  the  chronic  toxicity 
reference  level  for  acrylonittile-from 
0.002  to  0.0007  mg/L  because  the  original 
level  was  derived  from  inhalation  slope 
factor  rather  than  an  oral  slope  factor. 
The  inhalation  slope  factor,  0.24  (mg/kg/ 
day]'',  was  based  on  an  epidemiological 
study  (O'Berg,  1980)  of  textile  workers 
exposed  to  acrylonitrile  [6].  However, 
on  Mardi  17, 1987,  the  Agency's 
Carcmogen  Risk  Assessment 
Verification  Endeavor  (CRAVE) 
Woric^onp  verified  an  oral  slope  factor 
of  0.54  (rag/kg/dayr'  for  acrylonitrile 
[7].  This  qaaatitative  potency  estimate 
was  calculated  using  the  results  of  diree 
chronic  drinking-water  studies  in  eitiier 
Sprague-Pawtey  or  Rscher  344  rats 
(Biodynaraics,  I960;  Biodynamics  1960; 
Quasi  1960).  in  each  study,  an  increased 
incidence  of  brain  and  spinal  cord 
astrocytomas.  Z3nnbal  gland 
carcinomas,  and  stomach  papillomas 
and  carcinomas  was  observed  in  the 
rats.  (A  brief  summary  of  the  dose- 
response  data  reported  for  these  three 
studies  is  presented  in  die  IRIS  chemical 
file  for  aoykmitrile;  a  copy  of  the  IRIS 
file  is  located  in  the  ROIA  Docket  for 
review.)  The  OlAVE  Workgroup 
classified  acrylonitrile  as  a  probable 
human  (Greop  Bl]  carcinogen  based  on 
the  observation  of  a  statisticafly 
significant  increase  in  incidence  of  long 
cancers  In  exposed  workers  and  fte 
observation  of  tamocs,  generally 
astrocytomas  in  tite  brain,  in  studies  of 
two  rat  strains  exposed  by  various 
routes,  e.g.,  drinkhig  water,  gavage,  and 
inhalation  (7]. 

Thus,  using  a  10~*risk  level  as 
proposed  for  9<OBp  B  carcinogens  in  flie 
June  IS,  1988.  TC  notice  ^1  FR  21666]. 
an  RSD  of  14  X  KT*  mg/kg/day  is 
derired  frora  the  new  imd  slope  factor 
of  054  (ng/kg/dayT  *•  The  revised 
chronic  toKidty  teierence  level  for 
acrylonitrile,  8.0007  mg/L.  is 
subsequently  calcsdated  using  the  RSD 
of  1.9  X  10"*Big/kg/day,  and  body 
weight  and  consumption  values  of  70  kg 
and  Z  L  water  pa-  day,  respectively. 

Chlordane 

Chronic  Tacidty  Meference  Levek 
EPA  ia  nevisag  flie  f^ronic  toxicity 
reference  level  far  chlardane  from  OJBOZ 
to  0JQ003  mg/L  bacanse  the  anderlying 
oral  slope  factor  has  been  revised,  as 
well  as  the  weigid  at  evidence 
ckssificatiaaL  1%a  original  slope  factor, 
1.S1  (ng/kg/dayr '.  was  based  on  a 
loag-tenn  feeding  atady  (International 
Research  and  DCTeJupiat  nt  Corporation, 
1973)  in  arfaicha  aiyiiJBcant  dase^related 
increase  in  bepatooeihilar  caccinomas 


was  seen  fan  both  male  and  female  CD-I 
nnoe  [6].  Qilordane  was  also  classified 
as  a  Group  C  cardnogea,  so  the  chronic 
toxicity  reference  level  proposed  in  the 
June  13, 1966.  TC  notice  was  based  on  a 
10-*  risk  level  {51  PR  21666].  On  April  1, 
1987,  the  Agency's  CRAVE  Woric^up 
verified  a  new  oral  slope  factor  of  1.3 
(mg/l^/day)~'  for  ddordane  [9].  This 
quantitative  potency  estimate  was 
calculated  using  &e  results  from  the 
above-mentioned  IRDC  study,  and  an 
NQ  (1977)  study  in  which  male  and 
female  BeC3Fl  mice  were  fad  chlordane 
for  80  weeks.  A  significant  increase  in 
hepatocellular  cardnomas  in  both  sexes 
was  also  observed  in  this  study.  (A  brief 
summary  of  the  dose-response  data 
reported  for  these  two  studies  is 
presented  in  ttie  IRIS  chemical  file  for 
cUordane;  a  copy  of  the  IRIS  file  is 
located  in  the  RCRA  Docket  for  review.) 
llie  CRAVE  Workgroup  classified 
chlordane  as  a  probable  human  (Group 
B2]  carcinogen  based  on  sufficient 
evidence  of  liver  tumor  induction  in  four 
strains  of  mice  of  both  sexes  and  in  F344 
male  rats,  and  inadequate  evidence  in 
humans  [9]. 

Thus,  using  a  10~*risk  level  as 
proposed  for  Group  B  carcinogens  in  the 
June  13. 1086.  TC  noUce  [51  FR  21666J. 
an  RSD  of  7.8  x  10~*nig/kg/day  is 
derived  from  the  new  oral  slope  factor 
of  U  (mg/kg/day)~'.  The  revised 
chronic  toxidty  reference  level  for 
chlordane,  0.0003  mg/L,  is  subsequently 
calculated  using  the  R^  of  7.8  x  10~* 
mg/kg/day.  and  body  weight  and 
consumption  values  of  70  kg  and  2  L 
water  p^  day,  respectively. 

Cntorojotm 

Chronic  Toxicity  Reference  Level: 
EPA  is  modifying  the  dminic  toxicity 
reference  level  for  dilarofoim  faaaa  ILOOS 
to  0.08  mg/L  becanse  6ie  uudei lying 
slope  factor  has  been  revised.  1^ 
original  oral  slope  factor,  7  x  10~* 
(mg/kg/day )~*.  waa  based  on  two 
chronic  oral  studies  (NCL 1976;  Roe  at 
al.,  1970)  in  wfaicfa  atatistically 
significant  increases  of  hepatocellular 
carcinomas  in  male  and  female  B6C3P1 
mice,  renal  epithelial  tumors  m  male 
Osbome-Mendel  rats,  and  renal  tumors 
in  male  1CI  nice  were  observed  [10].  On 
August  28, 1887.  the  Agency's  CRAVE 
Workgronp  verified  a  new  oral  slope 
factor  of  6.1  x  10-»(mg/kg/day)-»for 
cMorofarm  {H].  Utis  quantitative 
potency  esthnate  was  calculated  using 
the  resolts  of  2-yaar  oral  study 
(Jorgenson  «t  al.,  f065)  in  v^di 
chloroform  was  administered  In  drirddng 
water  to  male  Osbome-Mendel  rats  and 
fem^  B8C3P1  iwae.  A  significant 
increase  in  renal  tomors  in  male  rets 
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was  observed:  <he  liver  tumor  incidence 
in  female  noe  was  aot  sign^antly 
increased.  (A  brief  aammary  of  the  dose- 
response  data  raparted  for  tins  study  is 
presented  in  the  BBS  chemical  file  for 
chloRrfbna;  a  oapy  of  Hie  SIS  fie  is 
located  oi  Ihe  BQKA  Dodiet  forreview.) 
The  CRAVE  Workgroup  dasoKed 
chlaraiaoBias  a  rmlraMp  human  (Gnnip 
B2)  cardaogea  baaed  on  increased 
inddence  «f  seasenal  tamor  types  in  rats 
and  mioe.  aad  inadeqaate  data  in 
huans(n}. 

Urns,  aaiaga  Vi'^ikk  level  as 
proposed  far  Gaoi^  fi  caroiaogens  in  the 
June  1988  TC  notioe  fSl  FR  21686],  an 
RSD  of  Lie  X  10-*aig/^(fay  is  derived 
from  the  verified  and  ^ope  factor  <rf  6.1 
X  10~'  (atg/ltfi^d^r  -  The  revised 
chronic  lodcityMfereBoe  level  far 
chloroform.  OJBi^g/L,  is  aabsaqueatly 
Calculated  uaii^  the  RSD  of  1.6  x  W* 
mg/kg/day.  and  body  weight  aad 
consumption  valuea  of  70  kg  and  2  L 
water  per  day,  respectively. 

Comment  Summary:  In  rei|ponse  te 
the  June  13. 198B.  TC  proposal,  one 
comment  was  received  (hat  ori^ized 
EPA  far  usiqg  the  NCI  study  .as  the  basis 
for  deriving  the  original  RSD  leg.  its 
slope  factor).  The  commenter  asserted 
that  til  the  garage  route  dt 
administrStron  produces  a  bofais  dose  of 
material,  whicfa  may  alter  absorptian 
and  metabofism  xrf  a  gjven  test 
substance;  (1^  the  use  ofvegi^able  oil  as 
the  gavage  veldde  may  also  alter 
atnorpfion  artd  uiiAiAicllism;  and  (3) 
vegetable  oil  acts  independently  as  a 
tumor  ^maotat.  The  coaanenter  ai^d 
EPA  to  use  the  Joigenaoa  et  aL  driaking- 
water  study,  pointing  out  that  it  is  not 
subject  to  the  scientific  deficiencies  of 
the  com  oil  gavage  data. 

Agency  Response:  The  Agency  agrees 
with  the  commenter  that  the  Jorgenson 
et  al.  study  is  the  more  appropriate 
choice  for  use  in  deriving  the  oral  slope 
factor  for  chloroform  and  is  thus 
revising  the  proposed  chronic  toxicity 
reference  level  based  on  that  study. 

Heptachlor 

Chronic  Toxicity  Reference  Level: 
EPA  is  modifying  the  chronic  toxicity 
reference  level  for  heptachlor  from 
0.0001  to  0.00008  mg/L  because  the 
underlying  slope  factor  was  revised.  The 
original  slope  factor,  3.37  (mg/kg/day)~ ", 
was  based  on  a  chronic  feeding  study 
(NCI,  1977)  in  which  a  statistically 
significant  increase  of  hepatocellular, 
carcinomas  was  observed  for  both  male 
and  female  B6C3F1  mice  [8].  On  April  1, 
1987,  the  Agency's  CRAVE  Workgroup 
verified  a  new  oral  slope  factor  of  4.5 
(mg/kg/day)"'  for  heptachlor  [12].  This 
quantitative  potency  estimate  was 
calculated  using  the  results  of  the 
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above-mentioned  NCI  study,  and  a 
2-year  feeding  study  fDavia,  1965)  using 
male  and  female  C3H  mice.  In  ^  Davis 
study,  a  two-fold  increase  in  benign 
liver  lesions  over  tbe  controls  was 
reported.  After  a  bistoAogical 
reevriuation,  ReiAer  {\977]  diagnosed  a 
statistically  significant  increase  in  liver 
carcifioraas  in  the  treated  male  and 
female  groups  by  comparison  to 
controls,  t  A  brief  eammatji  of  the  dose- 
reaponse  data  re-sorted  for  &ese  two 
stores  is  presented  in  the  IRIS  dhemical 
file  for  heptacMor  a  copy  of  tbe  IRIS  file 
is  located  in  fhe  RCRA  Docket  fof 
review.)  The  CRAVE  Workg^up 
classified  heptacUar  as  a  probe^le 
bemaa  ^^<oup  BZ)  carcinogen  based  on 
inadeqaate  evidence  in  humans,  and 
sufficient  evidence  of  tiver  carcinoma 
induction  in  two  strains  of  auce  of  both 
genders  \\Z\. 

Thas.  «siag  a  10~*nsk  level  as 
proposed  far  Crotq»  B  oarcinogeas  in  Ibe 
June  13,  net,  TC  notioe  fSl  FR  2188^, 
aafiSD  of  2.2  x  KT'og/kg/day  ia 
derived  from  the  new  slope  factor  of  4  J 
(mg/kg/day)-i  "Hie  revised  chronic 
taocictty  ideienee  ifavei  Sor  heptaobior, 
0.00008  mg/L,  is  sidsae^uentiy  catcdated 
using  illie  RSD  afZ2  x  10~*  mg/kg/day, 
and  body  mei^  and  coaauiiaptian 
values  off  7S0  kg  and  2  L  water  per  day, 
re^wctivdy. 

Methylene  Chloride 

Chuamc  Ttudcity  Re^reace  Levd: 
EPA  is  revoing  the  chraaic  toxidty 
reference  leved  far  laelbyiene  chioride 
from  0£  to  OOS  qg/L  becaase  the 
underlying  Alope  factor  has  been 
revised.  The  original  slope  factor,  6.3  x 
10" *  (mg/kg/day)-"  by  the  oral  route, 
was  based  on  a  chronic  Inhalation  study 
(Dow  Chemical  Co.,  1980)  in  which  a 
statistically  significant  increase  in 
salivary  gland  sarcomas  was  observed 
in  male  rats  [13].  On  December  4, 1986, 
the  Agency's  CRAVE  Workgroup 
verified  an  oral  slope  factor  of  7.5  x  10"* 
(mg/kg/day)-*  for  methylene  chloride 
[14].  "VYas  quantitative  potency  estimate 
was  calculated  using  the  results  of  two 
chronic  studies  in  F344  rats  and  B6C3F1 
mice.  In  a  2-year  NTP  (1986)  inhalation 
study,  treated  mice  of  both  sexes  had 
increased  Incidences  of  hepatocellular 
adenomas  and  carcinomas,  as  well  as 
highly  significant  increases  in  alveolar/ 
bronchiolar  adenomas  and  carcinomas. 
In  a  2-year  drinking-water  study 
(National  Coffee  Association,  1983), 
treated  male  mice  had  elevated 
incidences  of  hepatocellular  carcinomas 
or  adenomas  in  comparison  to  controls; 
however,  this  increase  was  not 
statistically  significant.  The  CRAVE 
Workgroup,  taking  into  account 
methylene  chloride's  rapid  absorption 


following  either  inhalation  or  ingestion, 
dedded  &at  tiie  use  of  inhalation  data 
for  calculation  of  the  new  oral  slope 
factor  is  justified  If  the  lung  tumor  data 
are  exduded  [14].  (A  brief  summary  of 
the  dose-response  data  reported  for 
these  two  studies  is  presented  in  the 
IRfS  chemical  file  far  methylene 
chloride;  a  copy  of  the  IRIS  file  is 
located  In  the  RCRA  Docket  for  review.) 
The  CRAVE  Workgrotip  dassified 
methylene  chloride  as  a  probable  human 
(Group  B2)  carcinogen  based  on 
increased  cancer  incidenoe  in  rats  and 
mice  and  inadequate  data  in  bumans 
[14]. 

Thus,  vaag  a  Itr*  risk  level  as 
proposed  for  Group  B  careinqgens  in  the 
June  13. 1S88,  TC  notice  f  51  FR  21866], 
an  RSD  of  1.3  x  10"*mg/lcg/day  is 
derived  from  the  new  verified  oral  slope 
factor  of  7.5  x  10"*  (mgA«/day)->.  Tlie 
revised  dtroinc  toxidty  reference  level 
for  methylene  chloride,  0.05  mg/L,  is 
subsequentiy  caladated  using  the  RSD 
of  1.3  x  10"*  n^/kg/day.  and  body 
weight  and  consumption  values  of  70  kg 
and  2  L  water  per  day.  respectively. 

Comment  Summary:  In  response  to 
the  June  13, 1986,  TC  proposal,  three 
comments  were  received  that  suggested 
that  methylene  chloride  should  be 
classified  as  a  Croup  C  (possible 
human)  cartanogen  and  aot  a  Group  B 
(probable  humai^  carcinogen.  Two  of 
these  commenters  specifically  stated 
that  the  experimeolal  evidence  is 
Inadequate  for  the  Agency  to  make  the 
determlnati(m  that  methylene  chloride 
is,  in  fact,  a  probable  human  carcinogen. 
Two  of  the  commenters  also  stated  that 
the  evidence  from  animal  testing 
indicates  that  methylene  chloride,  like 
other  chlorinated  solvents,  may  be  a 
promoter  but  not  a  carcinogen. 

They  suggested  that  methylene 
chloride  would  be  more  appropriately 
characterized  as  a  Group  C  carcinogen 
until  EPA  develops  a  separate  risk 
assessment  procedure  for  promoters. 

Agency  Response-  EPA  disagrees  with 
the  commenters  on  the  weight  of 
evidence  for  methylene  chloride's 
carcinogenicity  and  on  the  appropriate 
characterization  of  chlorinated  solvents 
as  promoters.  The  CRAVE  Workgroup 
has  classified  methylene  chloride  as  a 
Group  B2  carcinogen  on  the  basis  of  the 
above-mentioned  NTP  inhalation  study. 
EPA  does  not  beheve  the  experimental 
evidence  is  sufficiently  persuasive  to 
demonstrate  either  that  chlorinated 
solvents  are  promoters  or  that 
methylene  chloride,  in  particular,  is  a 
promoter.  Even  if  it  were  established 
that  methylene  chloride  is  a  promoter, 
there  is  no  established  risk  assessment 
procedure  for  utilizing  this  information. 
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Until  EPA  develops  a  separate  risk  ' 
assessment  procedure  for  promoters,  it 
vsrill  continue  to  assess  promoters  and 
initiators  in  a  like  manner. 

Comments  on  this  notice  must  be 
received  by  the  EPA  on  or  before  July  5, 
1988,  to  ensure  consideration.  It  should 
be  noted  that  the  Agency  is  reopening 
the  comment  period  for  only  those 
issues/revisions  discussed  in  this  notice. 

Date:  April  13, 1988. 
J.W.  McGnw. 

Acting  Assistant  Administrator  for  Solid 
Waste  and  Emergency  Response. 
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UNITED  STATES 

DEPARTMENT  OF  THE  INTERIOR 

MINERALS  MANAGEMENT  SERVICE 

Outer  Continental  Shelf 
Central  Gulf  Lease  Sale  123 
Western  Gulf  Lease  Sale  125 
Call  for  Information  and  Nominations 

and 
Notice  of  Intent  to  Prepare  an  Environmental  Impact  Statement 

CALL  FOR  INFORMATION  AND  NOMINATIONS 
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Purpose  of  Call      ; 

The  purpose  of  the  Call  is  to  gather  information  for  Outer 
Continental  Shelf  (OCS)  Lease  Sale  123  in  the  Central  Gulf  of 
Mexico  (CGOM)  Planning  Area,  tentatively  scheduled  for  March 
1990,  and  OCS  Lease  Sale  125  in  the  Western  Gulf  of  Mexico 
(WGOM)  Planning  Area,  tentatively  scheduled  for  August  1990. 

Information  and  nominations  on  leasing,  exploration,  and 
development  and  production  within  the  CGOM  and  WGOM  Planning 
Areas  are  sought  from  all  interested  parties.   This  initial 
information-gathering  step  is  important  for  ensuring  that  all 
interests  and  concerns  are  communicated  to  the  Department  of 
the  Interior  for  future  decisions  in  the  leasing  process 
pursuant  to  the  OCS  Lands  Act,  as  amended  (43  U.S.C.  1331-1356), 
and  regulations  at  30  CFR  256.   This  Call  does  not  indicate  a 
preliminary  decision  to  lease  in  the  area  described  below. 

Description  of  Area 

The  general  area  of  this  Call  covers  the  entire  central  and 
western  portions  of  the  Gulf  of  Mexico  between  approximately 
88°  W.  longitude  on  the  east  and  approximately  97°  W.  longitude 
on  the  west  and  extends  from  the  Federal -State  boundaries 
seaward  to  the  provisional  maritime  boundary  between  the  United 
States  and  Mexico.  The  entire  Call  area  is  offshore  the  States 
of  Texas,  Louisiana,  Mississippi,  and  Alabama.   This  area  is 
divided  into  two  planning  areas. 

The  CGOM  Planning  Area  is  bounded  on  the  east  by  approximately 
88°  W.  longitude.   Its  western  boundary  begins  at  the  offshore 
boundary  between  Texas  and  Louisiana  and  proceeds  southeasterly 
to  approximately  28°  N.  latitude,  then  east  to  approximately 
92°  W.  longitude,  then  south  to  the  provisional  maritime 
boundary  with  Mexico  which  constitutes  the  southern  boundary  of 
the  area.  The  northern  part  of  the  area  is  bounded  by  the 
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Federal-State  boundary  offshore  Louisiana,  Mississippi,  and 
Alabama.   The  area  available  for  nominations  and  comments  at 
this  time  consists  of  approximately  9,093  blocks  on  47,742  847 
acres  and  is  outlined  on  the  attached  map. 

The  WGOM  Planning  Area  is  bounded  on  the  west  and  north  by  the 
Federal-State  boundary  and  on  the  east  by  the  CGOM  Planning 
Area.   The  area  extends  south  to  the  provisional  maritime 
boundary  with  Mexico.   The  entire  area  is  offshore  Texas.   The 
area  available  for  nominations  and  comments  at  this  time 
consists  of  approximately  6,514  blocks  on  35,903,896  acres  and 
IS  outlined  on  the  attached  map.  ,        ,      ^   acres  ana 

«i.?!«"«S''f  ir^u'w^'^i?  ^^^^  ^°^  Information  Map  showing  bound- 
from?      block-by-block  basis  is  available  without  charge 

Minerals  Management  Service 

Public  Information  Unit 

1201  Elmwood  Park  Boulevard 

New  Orleans,  Louisiana  70123-2394 

Telephone:   (504)  736-2519 

Areas  Deferred  from  this  Call 

High  Island  Area,  East  Addition,  South  Extension,  (Flower 
Gardens),  Block  A-375  and  Block  A-398  (WGOM). 

Instructions  on  Call 

Indications  of  interest  and  comments  must  be  received  no  later 
than  45  days  following  publication  of  this  document  in  the 
fo^^^f^  ^^q^s^^r  in  envelopes  labeled  "Nominations  for  Proposed 
.1990  Lease  Sales  in  the  Gulf  of  Mexico"  or  "Comments  on  the  Call 
fv^  Information  and  Nominations  for  Proposed  1990  Lease  Sales  in 
the  Gulf  of  Mexico."  The  standard  Call  for  Information  Map  and 
indications  of  interest  and/or  comments  must  be  submitted  to  the 
Regional  Supervisor,  Leasing  and  Environment,  Gulf  of  Mexico  OCS 
Region,  at  the  address  stated  above. 

The  standard  Call  for  Information  Map  delineates  the  Call  area 
all  of  which  has  been  identified  by  the  Minerals  Management 
Service  (MMS)  as  having  potential  for  the  discovery  of  accumula- 
tions of  oil  and  gas.   Respondents  are  requested  to  indicate 
interest  in  and  comment  on  any  or  all  of  the  Federal  acreage 
within  the  boundaries  of  the  Call  area  that  they  wish  to  have 
included  in  proposed  OCS  Lease  Sales  123  and  125. 

Although  individual  indications  of  interest  are  considered  to  be 
P^Yit®^®^  *"^  proprietary  information,  the  names  of  persons  or 
entities  indicating  interest  or  submitting  comments  will  be  of 
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public  record.   Those  indicating  such  interest  are  required  to 
do  so  on  the  standard  Call  for  Information  Map  by  outlining  the 
areas  of  interest  along  block  lines. 

Respondents  should  rank  areas  in  which  they  have  expressed 
interest  according  to  priority  of  their  interest  (e.g.,  priority 
1  [high],  2  [aedium],  or  3  [low].  We  encourage  respondents  to 
be  specific  in  indicating  blocks  by  priority,  as  blanket  nomina- 
tions on  large  areas  are  not  useful  in  the  smalysis  of  industry 
interest. 

Respondents  may  also  submit  a  detailed  list  of  blocks  nominated 
(by  Official  Protraction  Diagram  and  Leasing  Nap  designations) 
to  ensure  correct  interpretation  of  their  ncminations .   Specific 
questions  may  be  directed  to  the  Chief,  Leasing  and  Adjudication 
Section  at  (504)  736-2765.   Official  Protraction  Diagrams  and 
Leasing  Naps  can  be  purchased  from  the  Public  Information  Unit 
referred  to  above. 


Comments  are  sought  from  all  interested  parties  about  particular 
geological,  environmental,  biological,  archaeological  and 
socioeconomic  conditions  or  conflicts,  or  other  information 
which  might  bear  upon  the  potential  leasing  and  development  of  , 
particular  areas.   Comments  are  also  sought  on  possible  con- 
flicts between  future  OCS  oil  and  gas  activities  that  may  result 
from  the  proposed  sales  and  State  Coastal  Management  Programs 
(CNP's).   If  possible,  these  comments  should  identify  specific 
CNP  policies  of  concern,  the  nature  of  the  conflict  foreseen, 
and  steps  that  the  NNS  could  take  to  avoid  or  mitigate  the 
potential  conflict.   Comments  may  either  be  in  terms  of  broad 
areas  or  restricted  to  particular  blocks  of  concern.   Those 
submitting  comments  are  requested  to  list  block  numbers  or 
outline  the  subject  area  on  the  standard  Call  for  Information 
Nap. 

Use  of  Information  from  Call 

Information  submitted  in  response  to  this  Call  will  be  used  for 
several  purposes.   First,  responses  will  be  used  to  identify 
the  areas  of  potential  for  oil  and  gas  development.   Second, 
comments  on  possible  environmental  effects  and  potential-use 
conflicts  will  be  used  in  the  analysis  of  environmental  condi- 
tions in  and  near  the  Call  area.   This  information  will  be  used 
to  make  a  preliminary  determination  of  the  potential  advantages 
and  disadvantages  of  oil  and  gas  e3q>loration  and  development  to 
the  region  and  the  Nation.   A  third  purpose  for  this  Call  is  to 
use  the  comments  collected  to  initiate  the  scoping  process  for 
the  Environmental  Impact  Statement  (EIS)  and  analyze  alterna- 
tives to  the  proposed  action.   Fourth,  comments  may  be  used  in 
developing  lease  terms  and  conditions  to  ensure  safe  offshore 
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operations.   Fifth,  comments  may  be  used  to  point  out  potential 
conflicts  between  offshore  oil  and  gas  activities  and  a  State 
CNP. 

Existing  Information 

An  extensive  environmental  studies  program  has  been  underway 
in  this  area  since  1973.   The  emphasis,  including  continuing 
studies,  has  been  on  envi-ronmental  characterization  of 
biologically  sensitive  habitats,  physical  oceanography, 
ocean-circulation  modeling,  and  ecological  effects  of  oil  and 
gas  activities.   A  complete  listing  of  available  study  reports 
and  information  for  ordering  copies  can  be  obtained  from  the 
Public  Information  Unit  referenc'ed  above.   The  reports  may 
also  be  ordered,  for  a  fee,  directly  from  the  U.S.  Department 
of  Commerce,  National  Technical  Information  Service,  5285  Port 
Royal  Road,  Springfield,  Virginia  22161,  or  by  telephone  at 
(703)  487-4650. 

In  addition,  a  program  status  report  for  continuing  studies 
in  this  area  can  be  obtained  from  the  Chief,  Environmental 
Studies  Section,  Gulf  of  Nexico  OCS  Region  (see  address  under 
"Description  of  Area")  or  by  telephone  at  (504)  736-1896. 

Summary  Reports  and  Indices  and  technical  and  geological  reports 
are  available  for  review  at  the  NNS,  Gulf  of  Nexico  OCS  Region 
(see  address  under  "Description  of  Area") .   Copies  of  the  Gulf 
of  Nexico  OCS  Regional  Summary  Reports  may  also  be  obtained  from 
the  OCS  Information  Program,  Office  of  Offshore  Information  and 
Publications,  Ninerals  Nanagement  Service,  1951  Kidwell  Drive, 
Suite  601,  Vienna,  Virginia  22180. 

Tentative  Schedule 

Final  delineation  of  the  areas  for  possible  leasing  will  be 
made  at  a  later  date  only  after  compliance  with  established 
departmental  procedures,  all  requirements  of  the  National 
Environmental  Policy  Act  of  1969  (42  U.S.C.  4321  et  seq.), 
and  the  OCS  Lands  Act,  as  amended. 

The  following  is  a  list  of  tentative  milestone  dates  preceding 
these  sales: 


Comments  due  on  the  Call 

Notice  Of  Intent 

Comments  Due  (Scoping) 

Area  Identification 


CGON  Sale  123 
June  1988 

June  1988 
August  1988 


WGON  Sale  125 
June  1988 

June  1988 
August  1988 
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Draft  EIS  published 

Public  Hearings  held 
on  Draft  EIS 

Final  EIS  published 

Proposed  Notice  of 
Sale  announced 

Governor's  cownents 
due  on  Proposed 
Notice 

Final  Notice  of 
Sale  published 

Sale  Date 


March  1989 

April  1989 
August  1989 

September  1989 

Novenber  1989 

January  1990 
March  1990 


March  1989 

April  1989 
August  1989 

February  1990 

April  1990 

June  1990 
August  1990 


NOTICE  OF  INTENT  TO  PREPARE  AN  ENVIRONMENTAL  IMPACT  STATEMENT 

Purpose  of  Notice  of  Intent 

Pursuant  to  the  regulations  (40  CFR  1501.7)  implementing  the 
procedural  provisions  of  the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C.  4321  et.  seq.)f  the  MMS  is  announcing  its 
intent  to  prepare  an  EIS  on  the  oil  and  gas  leasing  proposals 
known  as  Sale  123  in  the  CGOM,  and  Sale  125  in  the  WGOM,  off 
the  States  of  Texas,  Louisiana,  Mississippi,  and  Alabama.   The 
Notice  of  Intent  also  serves  to  announce  the  scoping  process 
that  will  be  followed  for  this  EIS.   Throughout  the  scoping 
process.  Federal,  State,  and  local  governments  and  other 
interested  parties  have  the  opportunity  to  aid  the  MMS  in 
determining  the  significant  issues  and  alternatives  to  be 
analyzed  in  the  EIS. 

The  EIS  analysis  will  focus  on  the  potential  environmental 
effects  of  leasing,  exploration,  and  development  of  the  blocks 
included  in  the  areas  defined  in  the  Area  Identification 
procedure  as  the  proposed  areas  of  the  Federal  actions. 
Alternatives  to  the  proposal  which  may  be  considered  for  each 
sale  are  to  delay  the  sale,  cancel  the  sale,  or  modify  the  sale. 

Instructions  on  Notice  of  Intent 

Federal,  State,  and  local  governments  and  other  interested 
parties  are  requested  to  send  their  written  comments  on  the 
scope  of  the  EIS,  significant  issues  %rhich  should  be  addressed, 
and  alternatives  that  should  be  considered  to  the  Regional 
Supervisor,  Leasing  and  Environment,  Gulf  of  Mexico  OCS  Region, 
at  the  address  stated  under  "Description  of  Area."  Comments 
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Should  be  enclosed  in  an  envelope  labeled  "Comments  on  the 
Notice  of  Intent  to  Prepare  an  EIS  on  the  proposed  1990  Lease 
Sales  in  the  Gulf  of  Mexico."  Comments  are  due  no  later  than  45 
days  from  publication  of  this  Notice.   Scoping  meetings  will  be 
held  in  appropriate  locations  to  obtain  additional  comments  and 
information  regarding  the  scope  of  the  EIS. 


L^Ci  %.  tJlr^-^^cSUbou^ 


Approved: 


^w  Director,  Minerals  Management  Service 
Carol ita  Kallaur 


t  Secretary  -  Land  and  Minerals  Management 

J.  Steven  Griles 
MAY  13  1988 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Adminietration 

49  CFR  Parts  390, 391, 392, 393, 394, 
39S.  396,  and  397 


(FHWA  Docket  No.  MC-114] 

Federal  Motor  Carrier  Safety 
Regulations;  General 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Final  rule. 


SUMttARV:  The  FHWA  is  revising  Part 
390,  General,  of  the  Federal  Motor 
Carrier  Safety  Regulations  (FMCSRs). 
The  revision:  (1)  incorporates  definitions 
from  the  Motor  Carrier  Safety  Act  of 
1984;  (2)  consolidates  the  deHnitions  of 
many  general  items  currently  located  in 
other  sections  of  the  FMCSR's;  (3) 
clarifies  and  updates  certain  regulations; 
(4)  eliminates  redundancy;  (5j  eliminates 
or  modifies  certain  regulatory 
exemptions;  and  (6)  institutes  a  new  rule 
that  requires  certain  motor  carriers  to 
mark  their  self-propelled  commercial 
motor  vehicles  in  a  specific  manner.  The 
revisions  have  been  made  in  response  to 
section  206  of  the  Motor  Carrier  Safety 
Act  of  1984  and  to  comments  received  to 
a  notice  of  proposed  rulemaking  (NPRM] 
published  in  the  Federal  Register  on  July 
13. 1987  (52  FR  26278).  Also,  conforming 
amendments  to  Parts  391-397  are  being 
made. 

EFFECnVE  date:  November  15, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Thomas  P.  Kozlowski,  Office  of 
Motor  Carrier  Standards,  (202)  366-2981, 
or  Mr.  Thomas  P.  Holian,  Office  of  the 
Chief  Counsel,  (202)  366-1350,  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street  SW., 
Washington.  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.,  e.t,  Monday 
through  Friday,  except  legal  holidays. 
SUPPLEMENTARY  INFORMATION:  The 

Motor  Carrier  Safety  Act  of  1984  (the 
Act),  49  U.S.C.  app.  2501-2520  (Supp  ID 
1985),  was  signed  into  law  by  the 
President  on  October  30. 1984.  i 

On  January  23, 1985,  the  FHWA   ' 
published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  in  the 
Federal  Register  (50  FR  2998)  seeking 
public  comment  concerning  possible 
revisions  to  the  FMCSRs. 
Approximately  25  comments  were 
received  concerning  changes  to  Part  390 
of  the  FMCSRs.  An  NPRM  was 
published  in  the  Federal  Register  (52  FR 
26278)  on  July  13, 1987.  Twenty-seven 
commenters  submitted  comments  in 
response  to  this  NPRM.  Comments  were 
received  from:  17  associations 


representing  motor  carriers,  shippers, 
truck  leasing  companies,  intermodal 
interests,  and  traffic  safety  interests:  2 
motor  carriers;  1  leasing  company;  2 
labor  unions;  and  5  governmental 
entities.  Most  of  the  comments 
addressed  the  following  issues: 

(1)  Application  of  the  regulations  to 
school  bus  operations; 

(2)  Lightweight  vehicle  operations, 
including  those  involving  15-passenger 
vans; 

(3)  The  rescission  of  exempt  intracity 
operations; 

(4)  A  "grandfather  clause"  for  those 
drivers  who  ciurently  operate  wholly 
within  an  intracity  zone; 

(5)  The  exemption  of  the  highway 
transportation  operations  of 
governmental  entities;  and 

(6)  The  marking  of  self-propelled 
commercial  motor  vehicles,  by  certain 
motor  carriers,  in  a  specific  manner. 

Background 

Section  206  of  the  Act  directs  the 
Secretary  of  Transportation  (Secretary) 
to  issue  regulations  pertaining  to 
commercial  motor  vehicle  safety.  Due  to 
the  complexity  of  reissuing  the  FMCSRs, 
a  separate  rulemaking  action  was 
established  for  each  part  that  is  being 
addressed.  The  goals  of  the  Act  are  to 
promote  the  safe  operation  of 
commercial  motor  vehicles,  minimize 
dangers  to  the  health  of  operators  of 
commercial  motor  vehicles  and  other 
employees  whose  employment  directly 
affects  motor  carrier  safety,  and  assure 
increased  compliance  with  the  rules 
issued  pursuant  to  the  Act.  The  FHWA's 
motor  carrier  safety  program  goals  are 
to  reduce  commercial  motor  vehicle 
accidents  and  thereby  decrease 
fatalities,  injuries,  and  property  losses. 

Section  208  of  the  Act  speciflcally 
authorizes  the  Secretary  to  waive 
application  of  the  regulations  to  any 
person  or  class  of  persons  if  the 
Secretary  determines  that  such  waiver  is 
not  contrary  to  the  public  interest  and  is 
consistent  with  the  safe  operation  of 
commercial  motor  vehicles.  It  is  not  the 
intention  of  the  FHWA  to  enter  into  a 
large  scale  program  of  exemptions. 
Safety  on  the  public  highways  is  an  area 
that  should  not  and  must  not  be 
compromised.  The  FHWA  has 
historically  exempted  some  segments  of 
transportation,  however,  and  plans  to 
continue  such  exemptions  unless 
evidence  supports  a  change  in  policy. 

School  bus  operations,  lightweight 
vehicles,  exempt  intracity  operations, 
transportation  performed  by 
governmental  entities,  and  the  mariung 
of  motor  vehicles  are  discussed  in 
separate  sections  of  this  preamble. 
OOier  miscellaneous  issues  which  the 


FHWA  believes  are  minor  are  discussed 
in  the  section  captioned  ''Other  Issues." 
The  FHWA's  disposition  of  the 
comments  received  on  each  issue  in 
response  to  the  NPRM  is  included. 

School  Bus  Operations 

Section  206(f)  of  the  Act  expressly 
directs  the  Secretary  to  waive 
application  of  the  regulations  issued 
under  section  206  with  respect  to  school 
buses,  unless  the  Secretary  determines 
that  making  such  regulations  appUcable 
to  school  buses  is  necessary  for  public 
safety  taking  into  account  all  Federal 
and  State  laws  applicable  to  school 
buses.  The  Act  refers  to  school  buses  as 
defined  in  section  102(14)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  of  1966  (15  U.S.C.  1391(14)). 

The  vast  majority  of  school  bus 
operations  may  be  categorized  by  one  or 
more  of  the  following  types  of 
operations: 

1.  The  motor  carrier  is  an  agency  of 
the  Federal,  State,  or  local  Government; 

2.  The  motor  carrier  is  a  private 
carrier  of  passengers;  or 

3.  The  operations  are  not  in  interstate 
commerce. 

Under  the  current  rules,  none  of  these 
operations  are  subject  to  the  FMCSRs. 
However,  some  school  bus  operations 
are  currently  subject  to  the  FMCSRs 
(e.g.,  a  non  government,  for-hire  motor 
carrier  of  passengers  transporting  school 
children  from  one  State  to  another). 

The  FHWA  proposed  in  the  NPRM  to 
exempt  school  bus  operations  involving 
interstate  operations  when  the  school 
bus  is  used  to  transport  only  school 
children  and/or  school  personnel  from 
home  to  school  and  from  school  to 
home.  Any  for-hire  transportation  of 
school  children  and/ or  school  personnel 
to  other  geographical  points  in  interstate 
commerce  would  be  covered  by  the 
proposed  regulations.  School  bus 
operations  conducted  wholly  in 
Intrastate  conunerce  are  not  subject  to 
the  safety  jurisdiction  of  the  FHWA. 

Three  commenters  addressed  the 
proposed  school  bus  exemption.  Two 
commenters  supported  the  exemption  as 
proposed.  A  third  commenter,  the 
National  School  Transportation 
Association  (NSTA),  contended  that  the 
exemption  does  not  go  far  enough. 
"Unless  the  definition  [of  school  bus 
operation]  is  revised  to  incorporate  all 
bona  fide  school  transportation 
operations,  the  FHWA's  proposed 
exemption  will  have  little  appreciable 
practical  effect  and  most  privately- 
owned  buses  will  remain  subject  to  the 
FMCSR."  stated  the  NSTA.  It  proposed 
that  the  definition  of  "school  bus 
operation"  be  amended  to  include 


"events  or  activities  that  are  an  ordinary 
and  integral  part  of  the  school  program 
sponsored  and  supervised  by  school 
authorities  and  considered  an  official 
school  function." 

The  American  Bus  Association  (ABA), 
on  the  other  hand,  contended  that  a 
school  bus  being  used  to  take  a  group  of 
students,  parents,  and  teachers  to  a 
distant  place  across  State  boundaries 
should  be  regulated  as  would  any  other 
ihterstate  bus  operation.  The  ABA 
believes  that  school  children  should  be 
fully  protected  on  such  long  interstate 
trips  regardless  of  who  is  operating  the 
bus. 

We  recognize  that  school  bus 
operations  are  distinguished  frtim  other 
types  of  commercial  motor  vehicle 
operations  because  of  their  highly 
restricted  type  of  service.  For  the  most 
part,  tfie  operation  of  school  buses 
entails  the  transportation  of  school 
children  and/oT  school  personnel  fit)m 
home  to  school  and  from  school  to 
home.  This  type  of  transportation,  most 
generally,  involves  the  regularly 
scheduled  operation  of  school  buses  into 
and  through  residential,  rural,  and 
business  areas,  which  collectively 
encompass  a  relatively  small  geographic 
area  within  the  confines  of  a  single 
State.  The  routes  are,  in  most  instances, 
predetermined  and  of  a  "stop  and  go" 
nature  duriitg  specific  morning  and 
afternoon  hours.  The  other  users  of  the 
highways  have  generally  come  to  expect 
and  accept  the  "stop  and  go"  operations 
of  school  buses  during  those  specific 
hours  of  operation. 

The  operation  of  school  buses  to 
transport  children,  school  personnel, 
and/or  parents,  in  other  than  school- 
home  trips,  utilizes  the  same  highways, 
many  of  which  are  high  speed  arteries, 
as  do  all  other  commercial  motor 
vehicles.  The  speeds  that  are 
maintained  are  considerably  greater 
than  those  attamed  in  "stop  and  go" 
pickup  operations.  The  actual  time  spent 
driving  is  generally  greater  as  is  the 
possibility  of  fatigue. 

The  Commercial  Motor  Vehicle  Safety 
Act  of  1986  (CMVSA),  49  U.S.C.  app. 
2701  et  seq..  requires  all  drivers  who 
operate  a  vehicle  designed  to  transport 
more  than  15  passengers,  including  the 
driver,  to  obtain  a  commercial  driver's 
license  (CDL).  In  order  to  obtain  a  CDL, 
a  driver  must  pass  a  knowledge  test  and 
driving  skills  test  for  the  type  of  vehicle 
the  individual  intends  to  operate,  llie 
CMVSA  also  required  that  commercial 
motor  vehicle  operators  have  a  single 
driver's  license,  one  record  of  their 
driving  violations,  and  that  there  be 
uniform  disqualification  penalties  for 
drivers  who  commit  certain  serious 
criminal  or  traffic  violations  while 


operating  a  commercial  motor  vehicle. 
The  CMVSA  has  estabUshed  minimum 
quaUfication  requirements  for  most 
school  bus  drivers,  even  those  operating 
intrastate. 

Currently,  48  States  have  some  type  of 
periodic,  mandatory  school  bus 
inspection  program.  Twenty  States, 
including  the  District  of  Columbia,  also 
have  special  driver  qualification 
requirements  for  school  bus  operators. 
Some  local  jurisdictions  and/or  school 
systems  impose  additional  requirements 
on  those  who  transport  school  children. 
Most  States  have  programs  to  review 
the  qualifications  of  school  bus 
operators  and  school  bus  vehicles 
involved  in  home  to  school  and  school 
to  home  movements.  The  FHWA 
believes  that  the  States  have  established 
and  enforce  comparable  requirements 
for  movements  of  school  children  and 
school  personnel  from  home  to  school 
and  bom  school  to  home.  The  FHWA 
beUeves  that  the  transportation  of 
school  children  and  school  personnel 
from  home  to  school  and  back  again 
involves  problems  which  are  common  to 
the  States,  and  which,  in  accordance 
with  the  President's  Executive  Order  on 
Federahsm  (Executive  Order  12612. 
October  26, 1987),  can  best  be  left  to  the 
individual  States  to  effectively  deal  with 
them. 

No  data  was  submitted  to  the  docket 
that  indicates  what  detailed  State 
reviews  are  applied  to  other  interstate 
movements  of  school  buses.  For 
example,  no  data  was  submitted  to  the 
docket  that  indicated  what  the  various 
States  require  concerning  driver 
qualification,  hours-of-service,  or 
inspection,  repair,  and  maintenance  for 
after  school  movements.  Absent  this 
data,  we  must  make  sure  that  such 
drivers  and  vehicles  meet  the  FHWA's 
minimal  requirements  if  they  are  to 
operate  in  interstate  commerce. 
Commercial  motor  vehicle  operators 
engaged  in  the  transportation  of 
passengers  in  interstate  commerce  must 
comply  with  the  applicable  provisions  of 
Parts  383,  390.  391,  392,  393,  394,  395,  and 
396  of  the  FMCSRs.  The  FHWA  believes 
that  to  require  less  of  a  motor  carrier  of 
passengers  transporting  school  children 
in  interstate  commerce,  other  than  from 
home  to  school  and  fit>m  school  to 
home,  would  be  inappropriate.  Allowing 
any  motor  carrier  of  passengers  to  meet 
less  stringent  requirements  than  those 
minimal  requirements  of  the  FMCSRs 
must  be  considered  as  compromising  the 
safety  of  those  passengers  and  that  of 
the  general  public. 

The  FHWA  believes  that  Federal 
regulation  of  the  interstate  movement  of 
school  buses  by  for-hire  motor  carriers, 
other  than  those  involving  the 


transportation  of  school  children  and/or 
school  personnel  from  home  to  school 
and  from  school  to  home,  is  necessary  to 
enhance  public  safety.  Therefore,  in 
view  of  the  foregoing,  the  FMCSRs  will 
apply  to  the  interstate  operation  of 
school  buses,  by  for-hire  motor  carriers, 
when  those  buses  are  being  operated  for 
purposes  other  than  to  transport  school 
children  and/or  school  personnel  from 
home  to  school  and  fit)m  school  to 
home. 

Interstate  school  bus  operations 
which  involve  events  sanctioned  by 
school  officials  (e.g.,  transporting  school 
teams  or  clubs)  will  be  subject  to  the 
FMCSRs  if  the  operation  involves  a  for- 
hire  motor  carrier.  School  buses  owned 
or  operated  by  the  school,  regardless  of 
the  type  of  operation  involved,  will  not 
be  subject  to  the  FMCSRs.  since  this 
transportation  involves  either  private 
transportation  of  passengers  or 
transportation  by  a  governmental  entity 
(see  discussion  below). 

Lightweight  Vehicle  Exemption 

Section  204  of  the  Act,  defines  a 
"commercial  motor  vehicle"  as  one 
having  a  gross  vehicle  weight  rating 
(GVWR)  of  10,001  pounds  or  more; 
designed  to  transport  more  than  15 
passengers,  including  the  driver  or 
transporting  hazardous  materials  in 
quantities  requiring  the  vehicle  to  be 
placarded.  The  Senate  Committee  on 
Commerce,  Science  and  Transportation, 
in  a  report  which  accompanied  the 
Motor  Carrier  Safety  Act  of  1984,  stated: 
"The  10,000-pound  limit,  which  is  in  the 
current  BMCS  [FHWA]  regulations,  is 
proposed  to  focus  enforcement  efforts 
and  because  small  vans  and  pickup 
trucks  are  more  analogous  to 
automobiles  than  to  mediiun  and  heavy 
commercial  vehicles,  and  can  best  be 
regulated  under  State  automobile 
licensing,  inspection,  and  traffic 
surveillance  procedures."  S.  Rep.  No. 
424.  98th  Cong.,  2d  Bess,  fr-7  (1984). 

The  FHWA  proposed  to  exempt  from 
the  FMCSRs  those  vehicles  not  meeting 
the  definition  of  a  "commercial  motor 
vehicle"  in  the  1984  Act.  Five 
commenters  addressed  the  proposed 
lightweight  vehicle  exemption.  One 
commenter.  the  American  Truck  Dealers 
division  of  the  National  Automobile 
Dealers  Association,  generally 
supported  the  exemption  as  proposed. 
Four  commenters  opposed  the 
exemption. 

The  Metropolitan  Police  Department 
City  of  St.  Louis,  Missouri,  believes  that 
the  definition  of  "commercial  motor 
vehicle"  should  include  any  vehicle  used 
for  conunercial  purposes  or  in  the 
furtherance  of  a  business.  It  cites  an 


BEST  COPY  AVAILABLE 


18044 


Federal  Regtetor  /  Vol.  53,  No;  97  /  Thursday,  May  19.  1988  /  Rules  and  Regulations 


Federal  Register  /  Vol.  S3.  No.  97  /  Thursday.  May  19.  1986  /  Rules  and  Regulations 


18045 


instance  where  a  lightweight  vehicle 
carrying  seven  cylinders  of  acetylene 
need  not  be  placarded  and,  therefore,  is 
not  subject  to  the  FMCSRs,  while  a 
vehicle  weighing  more  than  10,0(X) 
pounds,  carrying  the  same  seven 
cylinders  of  acetylene,  is  subject  to  the 
FMCSRs.  They  see  no  reduced  safety 
hazard  by  transporting  the  hazardous 
materials  in  a  lightweight  vehicle.  The 
Metropolitan  Police  Department  also 
agrees  with  the  United  Parcel  Service 
comment  that  "OMCS  should  not  give 
any  motor  vehicle  any  exemptions  that 
would  permit  unsafe  vehicles  or 
unqualified  drivers  to  operate  on  the 
public  highways." 

Vehicles  laden  with  hazardous 
materials  in  a  quantity  requiring 
placarding  do  present  an  additional 
safety  risk  by  the  nature  of  the  cargi  > 
being  transported.  The  transportation  of 
hazardous  materials  has  been  of  great 
concern  to  the  Department  for  many 
years.  The  DOT  has  placed  s{>ecial 
emphasis  on  regulating  and  enforcing 
safety  rules  wdien  hazardous  materials 
are  being  transported.  The  FHWA  has 
reviewed  its  position  and  believes  there 
is  no  need  to  regulate  lightweight  cargo 
carrying  vehicles  laden  with  ' 

nonhazardous  property  or  small      j 
quantities  of  hazardous  materials  which 
do  not  require  the  vehicle  to  be 
placarded,  hi  view  of  the  foregoing,  j 
motor  vehicles,  transporting  ' 

nonhazardous  property  or  quantities  of 
hazardous  materials  which  do  not 
require  placarding,  having  a  GVWR  or 
gross  combination  weight  rating  of 
10,000  pounds  or  less  will  not  be  subject 
to  Federal  safety  regulation. 

The  American  Bus  Association  (ABA) 
opposes  removing  IS-passenger  vans 
from  the  purview  of  Federal  safety 
regulations.  It  contends  "there  is  nothing 
in  the  statutory  language  or  the 
legislative  history  to  suggest  that  this 
was  a  Congressional  direction  to  FHWA 
to  remove  IS-passenger  vans  from 
regulation.  There  is  a  reference  to  'small 
vans  and  pickup  trucks'  being  more 
analogous  to  'automolnles  than  to 
medium  and  heavy  vehicles  .  .  .  '.  but 
this  legislative  language  clearly  refers  to 
the  motor  vehicles  of  property  affected 
by  the  10,000-pound  Umit  We  seriously 
question  whether  Congress  or  any  other 
authority  would  define  a  IS-passenger 
van  as  a  'small  van.'  " 

The  GVWR  of  the  Dodge  and  Ford  15- 
passenger  vans  are  approximately  8,510 
pounds  and  9,100  pounds,  respectively. 
The  GVWR  of  the  IZ-passenger  vans 
manufactured  by  the  Chevrolet  Division 
of  the  General  Motors  Corporation 
fGMC).  the  Dodge  Division  of  the 
Chrysler  Corporation,  the  Ford  Motor 


Company,  or  GMC  Truck  and  Coach 
Division  of  the  General  Motors 
Corporation  range  from  6,500  pounds  to 
8.500  pounds. 

The  FHWA  has  historically  regulated 
all  commercial  motor  vehicles  engaged 
in  interstate  commerce,  although 
specific  hghtweight  vehicle  exemptions 
have  been  allowed.  Most  vehicles 
having  a  GVWR  of  10,000  pounds  or  less 
have  operating  characteristics  similar  to 
a  large  automobile  and  generally  pose 
no  greater  safety  risk  than  other 
vehicles  of  similar  or  lesser  weight  when 
used  on  the  highway.  Thus,  the  FHWA 
has  long  focused  its  activities  on  larger 
vehicles. 

In  enacting  the  Motor  Carrier  Safety 
Act  of  1984,  the  Congress  defined 
"commercial  motor  vehicle"  to  more 
clearly  focus  the  Federal  resources 
devoted  to  motor  carrier  safety  on 
medium  and  heavy  weight  motor 
vehicles.  It  specifically  addressed  the 
transportation  of  passengers  and 
hazardous  materials,  and  chose  to  limit 
application  of  the  authority  granted  to 
the  agency  to  issue  safety  regulations. 
Accordingly,  the  Act  authorizes  the 
issuance  of  safety  regulations  appUcable 
to  vehicles  designed  to  transport  more 
than  15  passengers,  including  the  driver 

Similariy,  when  the  Congress  recently 
enacted  the  Commercial  Motor  Vehicle 
Safety  Act  of  1986.  to  require 
implementation  of  a  single,  classified 
commercial  driver's  license  program,  it 
defined  the  commercial  motor  vehicles 
to  which  die  program  would  apply  to 
include  motor  vehicles  designed  to 
transport  more  than  15  passengers, 
including  the  driver.  This  too.  then, 
reveals  the  Congressional  policy  of 
applying  available  Federal  motor  carrier 
safety  resources  to  larger  vehicles. 

The  FHWA  beUeves  that  the  Congress 
has  clearly  indicated  its  poUcy  in  th^ 
area.  Although  the  FHWA  retains  its 
authority  to  regulate  lighter  weight 
vehicles  in  the  interest  of  safety  (49 
U.S.C.  3102).  the  FHWA  does  not 
beUeve  that  such  Federal  regulation  is 
warranted  at  this  time.  Existing  accident 
data  do  not  reveal  that  passenger  vans 
used  to  transport  15  or  fewer  passengers 
in  interstate  commerce  require  the 
application  of  the  FMCSRs  to  enhance 
the  safety  of  their  operation.  Nor  do 
these-data  or  other  considerations 
reflect  a  need  for  Federal  enforcement  of 
safety  rules  which  are  appUcable  to 
these  operations.  The  FHWA  beUeves 
that  the  safety  regulation  of  these 
vehicles  and  their  drivers  can  best  be 
left  to  the  States  and  local  governments. 

For  the  reasons  set  forth  above,  the 
FHWA  has  decided  to  limit  the 
application  of  the  FMCSRs  to 


"commercial  motor  vehicles"  as  defbied 
in  section  204  of  the  Act  and  as 
proposed  in  the  NFRM.  Thus,  the 
FMCSRs.  will  not  apply  to  motor 
vehicles  which  have  gross  vehicle 
wei^t  ratings  of  10.000  pounds  or  less, 
imless  they  are  designed  to  transport 
more  than  15  passengers,  including  the 
driver,  or  are  used  to  transport 
hazardous  materials  in  quantities 
requiring  placarding. 

Exempt  Intradty  Operstioa 

A  commercial  zone  is  an  area 
surrounding  a  city  or  municipality.  The 
commercial  zones  were  originally 
defined  by  the  Interstate  Commerce 
Commission  (ICC)  for  the  purpose  of 
exempting  fiom  economic  regulations 
those  motor  carriers  operating  wholly 
within  a  single  city  or  municipality.  An 
intracity  exempt  zone  is  defined  by  the 
FHWA  as  those  commercial  zones 
established  by  the  ICC  as  of  October  1. 
1975.  The  size  and  number  of  intracity 
exempt  zones  has  not  been  increased  by 
the  FHWA  since  October  1975,  even 
though  the  ICC  has  expanded  the 
commercial  zones.  The  interstate 
operations  in  these  intracity  exempt 
zones  are  exempt  from  most  of  the 
requirements  contained  in  the  FMCSRs. 
Carriers  in  these  zones  must  only 
comply  with  the  accident  reporting  and 
driver's  hours-of-service  requirements  of 
the  FMCSRs.  The  commercial  zone 
exemption  has  been  in  place  since  1938. 
The  original  reason  given  by  the  ICC  for 
this  exemption  was  that  intracity 
operations  were  adequately  regulated 
by  city  and  State  ordinances.  Also,  at 
that  time  infradty  travel  was  primarily 
at  slower  speeds.  However,  the  ICC  also 
recognized  in  1938  that  there  was  a  need 
to  regulate  the  driver's  hours-of-service 
and  to  collect  accident  data  for  these 
operations.  Generally,  drivers  and 
vehicles  used  to  transport  hazardous 
materials  in  quantities  which  require  a 
placard  are  not  exempt  The  FHWA 
proposed  to  rescind  this  exemption  and 
to  provide  for  a  2-year  "grandfathering" 
period  for  affected  drivers.  A  total  of  21 
commenters  addressed  this  issue.  Nine 
commenters  supported  the  rescission  as 
proposed.  Seven  commenters 
conditionally  supported  the  rescission. 
Five  commenters  opposed  the  proposed 
rescission. 

Comments  Favoring  Rescission 

Qaims  were  made  by  a  number  of  the 
commenters  that  the  zones  have  been 
used  as  a  "dumping  ground"  for  vehicles 
that  no  longer  meet  the  standards  set 
forth  in  the  FMCSRs  and  drivers  that  are 
not  quahfied  to  operate  outside  the 
exempt  zone.  Those  supporting  the 


rescission  generally  felt  that  such  action 
was  long  overdue  and  that  there  was  no 
justification  for  continuing  the 
exemption.  The  seven  commenters  that 
conditionally  favored  the  rescission 
strongly  expressed  their  opposition  to 
conditioning  the  exemption  upon 
compatible  State  regulation.  These 
conunenters  asserted  that  the  proposal 
to  condition  the  rescission  on  current 
State  requirements  would  be  confusing 
.  and  would  prove  to  be  unworkable  and 
ineffective.  They  fiirther  argued  that  this 
proposal  would  exacerbate  the  lack  of 
uniformity  in  applicable  motor  cairier 
safety  regulations,  increase 
administrative  costs,  and  make 
enforcement  more  difficult. 

Comments  Opposing  the  Rescission 

The  National  Solid  Waste 
Management  Association  (NSWMA) 
believes  that  some  vehicles  may  not  be 
able  to  be  retrofitted  to  comply  with 
certain  requirements  of  the  FMCSRs. 
especially  the  rear  end  protection 
.requirements  of  {  393.86.  The  NSWMA 
•recommends  that  the  FHWA  mainteht 
the  exemption  for  certain  types  of 
carriers,  such  as  trash  haulers  and 
service  vehicles,  which  by  the  nature  of 
their  operatrons  are  found  in  municipal 
areas  operating  at  slow  speeds. 
The  National  Association  of 
Wholesaler-Distributors  (NAW) 
believes  Congress  had  no  intention  in 
the^984  Act  of  hitruding  into  the  area  of 
intrastate  commerce  or  vehicles 
operated  in  an  exempt  intracity  zone. 
Further,  it  states  "current  State 
regulations  are  wholly  sufficient  to 
assure  these  vehicles  are  not  only  safe, 
but  are  operated  in  a  safe  manner."  The 
NAW  urges  the  FHWA  to  withhold 
action  on  this  rulemaking  until  the  DOT 
has  completed  and  forwarded  to 
Congress  the  section  218  study  and 
attendant  recommendations  required 
under  the  1984  Act. 

The  Rio  Grande  Valley  Trucking 
Coalition  (RGV)  favors  retention  of  the 
existing  exemption,  but  is  willing  to 
accept  the  FHWA  proposal  provided 
that  Mexican  carriers  operating  within 
the  Rio  Grande  Valley  commercial  zone 
may  readily  operate  under  general 
roadworthiness  standards  or  under  the 
Texas  vehicle  mspection  law.  The  RGV 
further  stetes  that  the  exempt  intracity 
zones  that  its  members  operate  in  are 
sparsely  populated  for  the  most  part  and 
that  transportation  is  performed  on 
many  secondary  roads  that  are  used  by 
low  volume  traffic. 

The  Local  Cartage  Association.  Ina, 
of  Greater  St.  Louis  states  its  opposition 
to  the  eUmmation  of  the  partial 
exemption  for  commercial  zone 
operations.  It  concludes  that  the 


Department  should  withhold  action  and 
initiate  a  study  to  develop  new  or 
modified  rules  which  would  be  tailored 
for  commercial  zone  operations. 

Discussion 

The  NSWMA  expressed  concern 
about  approximately  15,000  vehicles  that 
would  have  to  be  retrofitted  to  meet  the 
requirements  of  §  393.86,  Rear  end 
protection,  if  the  intracity  zone 
exemption  is  rescinded.  The  FHWA 
believes  that  many  motor  vehicles  are 
constructed  and  maintained  so  that  the 
body,  chassis,  or  other  parts  of  the 
vehicle  afford  the  rear  end  protection 
contemplated  and  thus  may  aheady  be 
in  compUance  with  the  rear  end 
protection  requirement.  Generally,  the 
FHWA  beUeves  that  every  commercial 
motor  vehicle  should  meet  all  appUcable 
safety  requirements.  However,  should 
motor  carriers,  operatiiig  a  particular 
class  of  motor  vehicle,  be  required  to 
expend  substantial  sums  to  bring  those 
vehicles  into  compUance  and  the  motor 
carriers  beUeve  the  costs  involved 
exceed  the  benefits  to  be  derived,  those 
motor  carriers  may  petition  the  agency 
for  reUef. 

Previously,  it  was  stated  that  the  RGV 
favors  retention  of  the  existing 
exemption,  but  is  willing  to  accept  the 
FHWA's  proposal  of  rescission  provided 
that  Mexican  carriers  operating  within 
the  RGV  commercial  zone  may  readily 
operate  under  general  roadworthiness 
standards  or  under  the  Texas  vehicle 
inspection  law.  The  Texas  Department 
of  PubUc  Safety  recently  adopted  the 
FMCSRs.  In  its  adoption,  the  agency  did 
not  adopt  the  intracity  zone  exemption. 
Therefore,  effective  January  1, 1988.  aU 
commercial  motor  vehicles  operated  in. 
into,  or  through  the  State  of  Texas  must 
comply  with  its  regulations.  A  similar 
response  must  be  made  to  the  concerns 
of  the  Local  Cartage  Association.  Inc..  of 
Greater  St.  Louis.  The  Metropolitan 
Pohce  Department  of  the  City  of  St. 
Louis  has  adopted  and  is  actively 
enforcing  the  FMCSRs  within  that 
municipality. 

FederaUsm  Assessment 

hi  the  NPRM.  the  FHWA  proposed  to 
rescind  the  current  intracity  zone 
exemption  for  those  zones  where  a  State 
has  not  adopted  and  enforced  Stete 
laws  and  regulations  which  are 
compatible  with  the  FMCSRs.  Many  of 
the  commenters  who  supported 
rescission  of  this  exemption  opposed  the 
conditioning  of  the  rescission  on  current 
State  requirements. 

The  FHWA  has  carefully  reviewed  its 
proposal  in  light  of  the  purposes  of  the 
Act  and  the  Resident's  Executive  Order 
on  FederaUsm  (Executive' Order  12612. 


October  26. 1987).  In  enacting  the  Motor 
Carrier  Safety  Act  of  1984.  the  Congress 
found  that  it  is  in  the  public  interest  to 
enhance  commercial  motor  vehicle 
safety  and  that,  "improved,  more 
uniform  commercial  motor  vehicle 
safety  measures  and  strengthened 
enforcement  would  reduce  the  number 
of  fatalities  and  injuries  and  Uie  level  of 
property  damage  related  to  commercial 
motor  vehicle  operations  *  *  *."  49 
U.S.C.  app.  2502.  While  identifying 
commercial  motor  vehicle  safety  as  a 
matter  of  national  importance,  the 
Congress  also  found  tiiat  "interested 
State  governments  can  provide  valuable 
assistance  to  the  Federal  Government  in 
assuring  that  commercial  motor  vehicle 
operations  are  conducted  safely  and 
healthfully."  Id.  In  his  Executive  Order 
on  FederaUsm,  the  President  has 
ordered  Executive  Departments  and 
agencies  to  be  guided  by  certein 
fundamental  federaUsm  principals  in 
formulating  and  implementing  policies 
that  have  federalism  impUcations.  The 
FHWA  recognizes  that  its  proposed 
rescission  of  the  intracity  zone 
exemption  has  federaUsm  impUcations. 
The  Act  provides  the  Secretary  with 
clear  statutory  authority  to  regulate 
commercial  motor  vehicle  safety  as 
defined  m  the  Act  This  means  the 
operation  of  commercial  motor  vehicles 
in  interstate  commerce,  including  that 
portion  of  the  interstate  movement 
which  occurs  hi  the  intracity  zone.  It 
should  also  be  noted  that  the  Secretary 
also  has  the  authority  to  regulate  motor 
carrier  safety  in  interstate  commerce 
under  what  was  formeriy  Part  II  of  the 
Interstate  Commerce  Act  now  codified 
in  part  at  49  U.S.C.  Chapters  5  and  31 
(1982  &  Supp.  m  1985).  Neitiier  of  tiiese 
statiitory  authorities  limits  the 
Secretary's  authority  to  regulate 
interstate  commerce  in  "intracity 
zones." 

The  exemption  for  intracity  zone 
operations  was  originally  adopted  by 
the  Interstate  Commerce  Commission 
(ICC)  in  1938.  In  proposing  to  rescind  the 
exemption,  tiie  FHWA  recognized  that 
interstate  transportation  in  these  zones 
has  dramaticaUy  changed  in  character 
over  the  past  50  years.  The  risk  to  public 
safety  now  posed  by  the  operation  of 
commercial  motor  vehicles  in  these 
zones  is  no  less  than  the  risk  presented 
by  the  operation  of  these  same  vehicles 
outside  the  zones.  Rescission  of  the 
intracity  zone  exemption  means  that 
motor  carriers,  drivers,  and  their 
vehicles  engaged  in  interstate  commerce 
would  be  required  to  comply  with  the 
FMCSRs,  even  if  they  never  leave  the 
zone.  Many  of  the  commenters  on  this 
proposal  believe  that  rescission  of  the 
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exemption  is  warranted  and,  in  fact, 
long  overdue. 

Information  available  to  the  FHWA 
indicates  that  13  States  currently 
regvilate  commercial  motor  vehicle 
safety  in  the  zones  which  are  located  in 
those  States.  Through  the  Motor  Carrier 
Safety  Assistance  Program  (MCSAP). 
the  FHWA  is  providing  Federal  funds  to 
States  to  adopt  and  enforce  State  motor 
carrier  safety  regulations  which  are 
compatible  with  Federal  regulations. 
However,  many  States  have  also 
adopted  the  intracity  zone  exemption. 
Thus,  interstate  transportation  in  many 
of  these  areas  has  been  subject  to 
neither  Federal  nor  State  safety        j 
regulation.  ' 

Under  die  FHWA's  proposed 
contingent  rescission  of  the  exemption, 
interstate  operations  in  the  zones  would 
be  subject  to  either  Federal  or  State 
regulations,  lliis  means  that  if  a  State 
has  compatible  regulations  and  is 
enforcing  those  regulations  in  those 
zones,  there  would  be  no  Federal 
intrusion  in  this  area. 

The  safety  regulations  adopted  by  the 
FHWA  under  either  section  206  of  die 
Act  or  49  U.S.C  3102  are  minimum 
standards.  States  may  continue  to  adopt 
and  enforce  regulations  applicaUe  to 
interstate  motor  vehicle  operations 
which  occur  withfai  the  State.  As  now  is 
the  case  outside  the  zones,  interstate 
motor  vehicle  operations  would  be 
required  to  comply  with  the  Federal 
requiremeits  and  State  requirements 
which  are  not  inconsistent  with  the 
Federal  regulations. 

The  Coi^ress  addressed  the  issue  of 
non-uniformity  in  motor  carrier  safety 
regulations  applicable  to  interstate 
motor  carrier  operations  as  a  result  of 
this  dual  Federal/State  jurisdiction  in 
sections  207-208  of  the  Act  These 
provisions  established  a  Commercial 
Motor  Vehicle  Safety  Regulatory  Review 
Panel  (Safety  Panel]  to  review  all  State 
laws  and  regulations  applicable  to 
interstate  commercial  motor  vehicle 
safety.  Relying  on  recommendations 
from  the  Safety  Panel,  the  Act  directs 
the  Secretary,  through  notice  and 
comment  rulemaking,  to  preempt  less 
stringent  State  safety  relations  and 
more  stringent  ones  as  well  if  they 
produce  no  safety  benefit;  regulations 
incompatible  widi  the  Federal 
regulations;  or  regulations  which  impose 
an  undue  burden  on  interstate 
commerce.  See  49  U.S.C.  app.  2506-2508. 
This  review  is  underway  and  is  being 
conducted  in  dose  consultation  with 
each  of  the  States.  Meanwhile,  dual 
Federal/State  coverage  of  these 
operations  will  enable  the  Federal  I 
Government  and  the  States  to  cooperate 
in  assuring  that  nommercial  motor 


vehicle  operations  are  conducted  safely 
as  intended  by  Congress.  The  MCSAP 
fosters  this  cooperation  while  promoting 
increased  compatilnlity  betweoi  the 
Federal  and  State  safety  regulations. 

Accordingly,  the  FHWA  has 
concluded  that,  in  order  to  addeve  the 
purposes  of  the  Act  wriiile  adhering  to 
the  principles  of  Executive  Order  12812, 
the  FHWA  will  condition  its  rescission 
of  the  intracity  zone  exemption,  as 
proposed,  upon  State  regnlatory  action. 
This  action  imposes  no  additional  costs 
or  burdens  on  the  States,  nor  will  it 
affect  the  States'  ability  to  discharge 
traditional  State  governmental  functions 
or  other  aspects  of  State  sovereignty. 

Exempt  Intercity  Operation  Drivscs 

In  the  July  13. 1967  NPRM.  the  FHWA 
proposed  that  those  drivers  operating 
wholly  within  the  exempt  intercity  zone 
would  be  required  to  be  medically 
qualified  every  2  years  to  operate  a 
commercial  vehicle  in  accordance  widi 
Part  391,  Subpart  E.  of  the  FMCSRs.  The 
FHWA  also  proposed,  however,  ttiat 
drivers,  who  wmild  otherwise  qualify  to 
operate  except  for  failing  to  meet  the 
age  or  at  least  one  of  four  medical 
requirements,  would  be  excepted 
(grandfathered)  for  2  years  in  meeting 
those  requirements.  Tie  grandfadier 
provision  was  intended  to  allow  drivers 
and  their  employers  affected  by  the  new 
age  and  medical  stapdards  an 
opportunity  to  adjust  to  these  new 
requirements.  The  exceptions  relate  to 
miniminn  age  (1 391.11(b)(l]):  diabetes 
mellitus  cnrroitly  requiring  insulin  for 
control  (§  391.41(b)(3));  the  clinical 
diagnosis  of  epilepsy  or  any  other 
condition  which  is  lUcely  to  cause  loss  of 
consciousness  or  any  loss  of  ability  to 
control  a  motor  vehicle  (9  391.41(b)(8)); 
and  visi(m  and  hearing  standards 
(§  391.41(b)(10)  and  (11)).  The  FHWA 
intended  that  drivers  found  not  qualified 
under  S  391.41(b)(1)  or  (2)  (loss  or 
impairment  of  extremities)  would  be 
afforded  the  importunity  to  obtain 
waivers  pursuant  to  S  391.49,  Waiver  of 
certain  physical  defects. 

In  order  for  a  driver  to  take  advantage 
of  the  grandfather  exceptions,  the 
FHWA  |m>poaed  that  the  driver  must  (1) 
have  been  a  regulariy  employed  driver 
(as  defined  in  i  390l5)  for  a  particular 
motor  carrier  as  of  a  certain  date;  (2) 
continue  to  be  a  regulariy  employed 
driver  for  a  motor  carrier,  (3)  be  used 
wholly  within  what  had  been  the 
exenqit  intracity  zone  (as  defined  in 
S  390.5):  and  (4)  not  operate  a  vehide 
used  in  the  transportation  of  hazardous 
materials  in  a  quantity  requiring 
placarding.  These  conditions  Mre» 
proposed  in  order  to  restrict  the 
operations  of  these  drivers,  and,  thus. 


not  increase  the  risk  to  the  public  of 
these  drivers  operating  in  interstate 
commerce. 

The  commenters  who  supported 
rescission  of  the  intracity  operation 
exemption  also  generally  supported  a 
provision  whidi  would  grandfather 
current  drivers  viho  would  otfierwise 
not  be  quahfied  to  operate  commercial 
motor  vehicles  in  interstate  commerce. 
The  International  Brotheriiood  of 
Teamster  (IBT)  opposed  a  2-year 
limitation  of  tlds  grandfather  ri^t  It 
stated  diat  the  limitation  is  grossly 
unfair  and  unreasonable.  It  believes  the 
grandfather  clause  should  be  permanent 
The  IBT  recommends  all  medical 
provisions  be  grandfathered  for  an 
indefinite  period  of  time  as  did  the  State 
of  Michigan,  llie  American  Trucking 
Associations  (ATA)  believes  the  2-year 
limitation  is  needlessly  stringent  It 
contends  that  a  driver's  continued 
service  should  be  based  on  the  driver's 
safe  performance  as  evidenced  by  12 
months  free  of  conviction  for  a  safety- 
related  moving  violation  prior  to  the 
effective  date  of  the  rule,  and 
maintenance  of  a  good  record  thereafter. 
Most  commenteis  agreed  that  the 
proviso  that  a  driver  "continae  to  be 
regularly  employed  by  a  single  motor 
carrier"  is  unduly  rigid  and  should  be 
deleted  or  modified  to  embrace 
operations  of  "other  motor  carriers." 

Discussion 

The  FHWA  beheves  that  all  interstate 
and  foreign  commerce  driven  should 
meet  the  qualification  requirements 
contained  in  Part  391.  The  FHWA 
proposed  the  2-year  grandfather 
exception  for  drivers  currently  driving  in 
intercity  exempt  zones  subject  to  the 
FMCSRs  in  otdet  to  minimisw  the  short- 
term  effect  on  such  drivers  and  their 
employers.  As  |H«viousIy  mentitmed,  the 
commentera  to  the  docket  supported  a 
grandfather  provision  of  greater 
duration  than  the  2-year  period. 

The  safety  implications  of  allowing 
driven  vi^o  are  not  medically  qualified 
under  the  applicable  provisions  of  the 
FMCSRs  for  an  indefinite  period  must 
also  be  considered.  In  order  to  mitigate 
the  potential  adverse  effects  of 
permitting  driven  who  do  not  meet  the 
minimum  Federal  physical  qualification 
requirements  to  continue  to  drive,  the 
FHWA  is  inchiding  in  this  final  rule  a  2- 
year  grandfather  provision,  as  proposed 
in  the  NFRM.  vriiidi  commences  on  the 
effective  date  of  this  rule.  Intracity 
driven  meeting^tfae  reqeirements  set 
forth  in  this  rule  wffl  be  permitted  to 
operate  until  the  drive  is  disqualified 
under  the  provisions  of  1 391.15, 
operates  a  commercial  motor  vehicle 


beyond  the  exempt  intracity  zone,  or 
until  2  yean  bom  the  effective  date  of 
this  rule,  whichever  conies  first  At  such 
time,  the  provisions  of  (  390.3(g)  will  no 
longer  be  effective  and  all  those  driven 
will  have  to  meet  the  requirements  of 
§  391.11(b)(1)  and  5  391.41(b)(3).  (8),  (10), 
and  (11)  in  addition  to  the  other 
applicable  requirements  of  the  FMCSRs. 
As  discussed  below,  the  grandfather 
provision  will  be  "conditional"  in  order 
to  limit  the  risk  associated  with  those 
drivers. 

In  proposing  the  grandfather 
provision,  the  FHWA  intended  that  a 
driver  with  insulin  controlled  diabetes 
or  with  an  established  medical  history 
or  a  current  clinical  diagnosis  of 
epilepsy  or  any  other  condition  likely  to 
cause  loss  of  consciousness  be  allowed 
to  drive  under  the  limited  exceptions. 
However,  in  reassessing  this  position, 
the  FHWA  recognizes  that  a  person's 
medical  condition  in  these  areas  can 
deteriorate  for  a  number  of  underlying 
reasons  to  the  point  where  the  driver 
presents  an  increased  a^d  unacceptable 
risk  to  the  pubUc  if  allowed  to  continue 
operating  a  commercial  vehicle.  The 
FHWA  does  not  believe  that  a  person 
should  then  be  allowed  to  drive.  In  order 
to  control  such  a  sitiiation,  the  FHWA 
has  required  in  the  final  rule  that  a 
qualified  physician  must  firet  make  a 
determination  of  the  driver's  capability 
to  operate  a  commercial  motor  vehicle. 
The  determination  must  be  based  on  the 
facts  available  to  the  physician  and  the 
physican's  medical  expertise.  The 
FHWA  has  revised  S  390.3(g)  to  indicate 
that  a  driver,  who  does  not  meet  the 
requirements  of  {  391.41(b)(3)  or  (8),  may 
continue  to  drive  only  in  the  intracity 
zone  if  a  qualified  physician  makes  an 
individual  determination  that  the 
driver's  condition  is  not  likely  to 
interfere  with  the  driver's  abUity  to 
control  and  drive  a  commercial  motor 
vehicle  safely. 

When  proposing  the  limited  vision 
exception  (S  391.41(b)(10)),  the  FHWA 
intended  to  allow  driven  with  impaired 
vision  or  monocular  driven  to  continue 
driving  in  the  intracity  zone.  As  with  the 
insulin-using  diabetics,  it  was  not  the 
FHWA's  intent  to  waive  this 
requirement  totally  if  a  pereon's 
condition  deteriorated.  Since  vision 
deteriorates  with  age  or  because  of 
injury  or  disease,  the  FHWA  believes  it 
prudent  to  require  a  periodic 
reassessment  of  a  driver's  ability  to 
operate  under  this  grandfather 
provision.  This  reassessment  should 
preclude  the  imposition  of  a  safety  risk 
on  the  general  public  greater  than  that 
w^ich  exists  today.  Therefore,  in  the 
new  S  3go.3(g)(2)(Ui),  the  FHWA  has 


included  the  current  vision  standards 
(distinct  visual  acuity,  field  of  vision, 
and  color  recognition),  but  has  indicated 
that  only  one  eye  has  to  meet  these 
requirements.  Under  the  final  rule,  a 
driver  who  does  not  meet  the  vision 
requirements  in  S  391.41(b)(10]  may 
continue  to  drive  in  the  exempt  intracity 
zone,  if  a  qualified  physician  or 
optometrist  certifies  that  the  driver 
meets  the  vision  requirements 
prescribed  in  {  390.3(g)(2)(iii). 

The  limited  hearing  exception 
presented  a  similar  concern.  The  FHWA 
did  not  intend  to  allow  peraons  with  no 
hearing  capability  to  drive.  Hearing  loss 
can  occur  at  any  time  and  be  caused  by 
a  variety  of  things.  The  FHWA  believes 
it  to  be  in  the  best  interests  of  safety  to 
require  a  periodic  examination  and 
reassessment  of  this  medical  condition. 
Therefore,  in  the  final  rule,  a  driver  who 
does  not  meet  the  hearing  requirements 
in  S  391.41(b](ll)  may  continue  to  drive 
in  the  exempt  intracity  zone,  if  a 
qualified  physician  makes  an  individual 
determination  that  the  driver's  hearing 
loss  is  not  likely  to  interfere  with  the 
driver's  ability  to  control  and  drive  a 
commercial  motor  vehicle  safely. 

There  is  currently  a  total  prohibition 
against  the  use  of  drugs  ({  391.41(b)(12)) 
and  driven  cannot  consume  any  type  of 
intoxicating  beverage  while  driving 
(S  392.5)  or  have  a  current  clinical 
diagnosis  of  alcoholism  (i  391.41(b)(13)). 
The  FHWA  has  not  and  will  not 
entertain  any  relaxation  of  those 
prohibitions  for  driven  in  the  intracity 
zone. 

Therefore,  in  an  effort  to  minimize  the 
potential  safety  risk  to  which  the 
general  public  would  be  exposed  and  to 
allow  as  many  driven  as  possible  to 
continue  driving,  the  FHWA  is 
permitting  temporary  relief  to  those 
exempt  intracity  zone  driven  having  a 
clinical  diagnosis  of  diabetes  mellitus 
treated  with  insulin,  epilepsy,  or  an 
inability  to  meet  the  visual  or  auditory 
requirements  of  49  CFR  391.41.  The 
FHWA  will  require  these  driven  to  meet 
all  the  current  medical  standards 
applicable  to  all  intentate  or  foreign 
drivers,  but  will  allow  the  examining 
physician  to  make  an  individual 
determination  regarding  the  driver's 
condition,  lliat  is.  the  standard  will 
permit  the  certification  of  a  driver,  for  at 
most  a  2-year  period,  if  the  examining 
physician  determines  that  the  condition 
is  not  likely  to  interfere  with  the  driver's 
ability  to  control  and  drive  a 
commercial  motor  vehicle  safely.  The 
physician's  determination  must  be 
based  on  acc^ted  medical  practices 
and  the  type  of  motor  vehicle  operation 
a  driver  experiences  in  an  intracity  zone 


operation.  In  each  of  the  four  pases,  a 
specialist  trained  in  the  treatment  of  the 
specific  medical  condition  must 
recommend  a  decision  based  on  the 
medical  history,  medical  records, 
diagnostic  tests,  and  a  job  task 
description  (including  operational 
parameten). 

As  indicated,  the  grandfather 
provision  can  be  for  no  more  than  a  2- 
year  period  beginning  on  the  effective 
date  of  the  final  rule.  The  FHWA  also 
believes  that  the  grandfather  exception 
should  not  apply  to  peraons  operating 
outside  the  intracity  zone  or  to  operating 
conunerdal  vehicles  carrying  hazardous 
materials  in  quantities  sufficient  to 
require  a  placard.  In  an  accident, 
vehicles  laden  with  hazardous  materials 
in  placardable  quantities  present  an 
increased  risk  to  pubUc  safety.  The 
commentera  to  the  docket  did  not  object 
to  the  conditions  proposed,  except  for 
the  proposal  that  driven  must  continue 
driving  for  the  motor  carrier  they 
worked  for  on  January  1, 1988.  In 
response  to  the  arguments  raised  by  the 
commentera,  the  FHWA  has  included  in 
this  final  rule  the  conditions  proposed  in 
the  NPRM.  The  second  condition  set 
forth  below  has  been  revised  to  allow 
driven  to  change  employera.  Those 
driven  currentiy  operating  a  commercial 
motor  vehicle  wholly  within  an  intracity 
zone  must: 

1.  Be  a  regularly  employed  driver  for  a 
motor  carrier  as  of  May  19, 1988. 

2.  Continue  to  be  regularly  employed 
by  a  motor  carrier. 

3.  Meet  all  physical  requirements 
other  than  those  relating  to  age,  insulin 
controlled  diabetes,  epilepsy,  visual 
acuity,  and  hearing. 

4.  Operate  a  commercial  motor  vehicle 
wholly  within  a  currentiy  exempt 
intracity  zone. 

5.  Operate  no  commercial  motor 
vehicle  containing  placardable  amounts 
of  hazardous  materials. 

The  FHWA  has  also  added  an 
additional  condition  that  the  driver  not 
be  disqualified  under  S  391.15.  This 
condition  is  included  to  prevent  peraons 
who  are  disqualified  because  of  a 
conviction  of  a  serious  offense,  such  as 
driving  under  the  influence  of  alcohol. 
bom  claiming  they  have  a  right  to   . 
operate  in  the  exempt  intracity  zone.  In 
addition,  the  FHWA  has  included  a 
provision  which  would  invalidate  the 
grandfather  exception  for  any  driver 
who  violated  the  requirement  that  they 
drive  solely  within  the  zone.  That 
condition  would  help  enforce  the 
FHWA's  policy  to  not  increase  the  risk 
to  public  safety  associated  with  the 
grandfather  exception. 
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Motor  caiTiera  who  utilize  the  services 
of  these  drivers  will  be  required  to  | 
obtain  the  physical  examination 
certificate  required  by  S  391.43(d).  The 
following  statement  must  appear  on  the 
medical  examiner's  certiRcate: 
"medically  unqualified  unless  driving 
within  an  exempt  intracity  zone."  Any 
driver  who  operates  a  commercial  motor 
vehicle  outside  the  exempt  intracity  or 
operates  a  hazardous  materials  laden 
commercial  motor  vehicle  requiring 
placarding  will  no  longer  be  able  to  take 
advantage  of  the  rehef  that  is  afforded 
by  this  rulemaking.  Motor  carriers  who 
allow  unquahfied  drivers  to  operate 
commercial  motor  vehicles  in  intracity 
zones  will  be  in  violation  of  the  rules 
and  will  be  subject  to  possible 
prosecution. 

The  American  Diabetes  Association 
(ADA)  petition  to  allow  waivers  on  a 
case-by-case  basis  for  insulin-using 
diabetics  and  similar  reviews 
addressing  individual  medical 
determinations  should  be  completed 
within  the  next  2Vi  years  (before  the 
grandfather  provision  ends).  The  results 
of  those  reviews  could  potentially 
provide  additional  relief  for  drivers,  who 
cannot  now  be  qualified  under  the 
existing  physical  qualification 
requirements. 

Small  Business  Impact 

The  U.S.  Small  Business 
Administration  (SBA)  in  its  comments 
contends  that  the  elimination  of  the 
exempt  intracity  zone  exemption  would 
subject  tens  of  thousands  of  small 
businesses  to  Federal  driver 
qualification,  driving,  parts  and 
accessories,  and  inspection,  repair  and 
maintenance  requirements.  The  SBA 
encourages  the  FHWA  to  reconsider  the 
necessity  of  subjecting  drivers  of    j 
smaller  single  body  vehicles  to  the  i 
driver  requirements  of  Part  391.  The 
SBA  states  that  'The  difference  between 
a  tractor  trailer  and  a  single  body  truck 
is  significant  with  regard  to  the 
expertise  needed  to  drive  them.  A  single 
body  truck  handles  more  like  an 
automobile  than  a  tractor  trailer  and 
does  not  require  the  same  special 
expertise  as  driving  a  tractor  with  a 
separate  trailer. 

"The  commercial  zone  exemption  has, 
for  over  50  years,  exempted  vehicles 
traveling  within  a  Umited  area,  such  as 
local  pick  up  and  delivery  vehicles,  h^m 
Federal  regulations.  .  .  .  The  proposal 
would  arbitrarily  apply  all  federal  safety 
regulations  to  all  vehicles  operating 
within  a  commercial  zone  without 
examining  the  need  for  the  application 
of  each  type  of  regulation  to  each  type 
of  vehicle. 


"The  Federal  Motor  Carrier  Safety 
Regulations  were  written  primarily  for 
long-haul  over-the-road  trucks — large, 
heavy  tractor  trailers  which  travel 
several  hundred  miles  a  day."  The  SBA 
continues  by  stating  that  "The  proposed 
rule  could  eliminate  many  part-time  and 
temporary  drivers  under  the  age  of  21 
and  would  unreasonably  burden  small 
companies  by  requiring  the  maintenance 
of  driver  records."  Therefore,  the  SBA 
asks  the  FHWA  to  consider  (1) 
exempting  smaller  vehicles  within 
commercial  zones  from  driver 
qualification  requirements  and  (2) 
requiring  vehicle  inspections  within 
commercial  zones  every  1.000  miles 
rather  than  daily.  It  believes  that  the 
certification  containeu  in  the  NPRM  that 
the  proposed  rule  will  not  have  a 
sigriificant  impact  on  a  substantial 
number  of  small  entities  is  inaccurate. 
For  the  above  reasons,  it  urges  the 
FHWA  to  conduct  an  initial  regulatory 
flexibility  analysis  (IRFA)  which 
assesses  the  effect  of  alternatives  to  the 
proposed  rule  and  to  republish  the 
NPRM  along  with  the  IRFA. 

From  September  9, 1982,  to  May  18. 
1984.  the  FHWA  was  involved  in  a 
rulemaking  action  that  addressed  motor 
vehicles  having  a  GVWR  of  between 
10.001  and  15,000  pounds.  (See  BMCS 
Docket  No.  MC-103)  During  that 
rulemaking  action,  the  FHWA 
contracted  with  the  University  of 
Michigan's  Transportation  Research 
Institute  (UMTRI)  to  investigate  the 
contention  of  the  petitioner,  American 
Bakers  Association,  that  vehicles  having 
a  GVWR  of  10.001  to  15,000  pounds  have 
handling  and  operational  characteristics 
similar  to  vehicles  having  a  GVWR  of 
10.000  pounds  or  less.  (See  Gillespie. 
T.D.;  Ervin.  R.D..  "Comparative  Study  of 
Vehicle  Roll  StabiUty.  FH-11-9577. 
University  of  Michigan  Transportation 
Research  Institute.  Ann  Arbor. 
Michigan.)  The  UMTRI's  findings 
showed  that  the  rollover  threshold  of  the 
utility  vans  (15.000  pounds  GVWR)  is 
actually  closer  to  that  of  some 
combination  vehicles  (tractor-trailers) 
than  it  is  to  passenger  cars.  More 
importantly,  the  research  showed  that 
the  vehicles  in  these  weight  classes 
have  handling  characteristics  more  like 
larger  vehicles  than  passenger  cars. 

Federal  safety  standards  for  vehicles 
and  drivers  operating  in  interstate 
commerce  have  been  in  effect  since 
1936.  The  commercial  zone  exemption 
has  been  in  effect  since  1938.  Motor 
carriers  using  drivers  and  vehicles 
wholly  within  a  commercial  zone  were 
partially  exempt  from  the  FMCSRs. 
Those  motor  carriers  have  always  been 
subject  to  the  accident  reporting 


requirements  of  Part  394  and  the  hours- 
of-service  requirements  of  Part  395. 

The  FMCSRs.  from  their  inception, 
applied  to  all  motor  vehicles  vinth  a 
GVWR  of  more  than  10.000  pounds  and 
the  drivers  of  those  vehicles  when 
operated  in  interstate  commerce. 
Rescission  of  the  intracity  zone 
exemption  would  not  apply  all  Federal 
safety  regulations  to  all  vehicles 
operating  within  those  zones.  All 
vehicles  having  a  GVWR  of  10.000 
pounds  or  less  and  the  drivers  operating 
those  vehicles  would  not  be  subject  to 
the  FMCSRs.  unless  the  vehicle  was 
transporting  hazardous  materials  in  a 
quantity  that  requires  placarding. 

Vehicles  and  drivers  which  operate  in 
interstate  commerce  but  solely  within  an 
ICC  commercial  zone  may  already  be 
subject  to  the  FMCSRs  and.  therefore, 
are  not  affected  by  the  rescission  of  the 
exemption.  This  is  because  the 
geographic  bounds  of  the  intracity  zone 
have  not  changed  since  1975.  whereas, 
the  ICC's  "commercial  zones"  have 
generally  increased  in  size.  Drivers  and 
motor,  carriers  should  not  be  confused 
with  the  ICC  commercial  zone,  which 
concerns  economic  regulation,  and,  the 
intracity  zone  which  concerns  motor 
carrier  safety.  Additionally,  those 
drivers  under  the  age  of  21  that  are 
ciurently  operating  commercial  motor 
vehicles  in  the  intracity  zone  will  be 
able  to  continue  if  they  can  meet  the 
criteria  set  forth  in  this  final  rule. 

It  is  evident  that  those  opposing 
rescission  of  the  exemption  are 
concerned  about  being  required  to 
comply  with  the  provisions  of  Part  391  of 
the  FMCSRs.  In  particular,  concern  has 
been  expressed  about  the  procedures 
and  records  that  go  into  the  creation  and 
maintenance  of  a  "Driver's  Qualification 
File."  The  hiring  and  certification 
process  is  one  of  the  most  important,  if 
not  the  most  important  steps  in  ensuring 
safety  of  operation.  In  most  instances, 
drivers,  not  motor  vehicles,  cause 
accidents.  Statistics  developed  over  the 
years  by  the  FHWA,  the  insurance 
industry,  and  the  trucking  industry 
indicate  that  more  than  SO  percent,  and 
in  some  studies  more  than  75  percent,  of 
all  motor  vehicle  accidents  involve 
driver  error.  That  is,  action  by  the  driver 
could  have  prevented  the  accident. 
Investigation  of  an  applicant's  previous 
work  history,  accident  and  driving 
record  is  a  very  important  part  of  the 
hiring  process.  Elimination  of  any  of 
these  aspects  of  the  hiring  process  could 
potentially  create  an  additional  safety 
risk.  One  1979  study,  entiUed  "Prior 
Violation  Records  of  1,447  Drivers 
Involved  in  Fatal  Crashes"  by  Leon  S. 
Robertson  and  Susan  P.  Baker,  showed 


that  drivers  with  four  or  more 
convictions  or  violations  prior  to  the 
fatal  crash  were  more  than  nine  times  as 
likely  to  be  involved  in  fatal  crashes  as 
those  with  no  such  violations.  Another 
study,  entitied  'The  Statistical 
Association  Between  Past  and  Future 
Accidents  and  Violations,"  prepared  by 
J.  Richard  Stewart  and  B.  ].  Campbell, 
reveals  that  drivers  with  no  violations 
had  an  average  accident  frequency  of 
.10  while  drivers  with  6  violations  had 
an  average  frequency  of  .42. 

Two  other  requirements  must  be 
addressed  regarding  paperwork 
reduction  burdens  for  businesses 
affected  by  this  rule.  The  requirement  of 
§  395.8  that  8  driver  prepare  a  daily 
record  of  duty  status  does  not  now 
apply  to  a  driver  who  drives  wholly 
within  an  intracity  zone  if  the  employing 
motor  carrier  maintains  other  required 
records  and  the  driver  does  not  violate 
the  hours-of-service  rules  of  S  395.3  and 
works  no  more  than  12  consecutive 
hours.  Also,  under  i  396.11  a  driver  is 
now  required  to  file,  in  writing,  at  the 
completion  of  each  day's  woric  a  vehicle 
inspection  report  listing  any  defect  or 
deficiency  discovered  or  reported  to  the 
driver  which  would  affect  the  safety  of 
operation  of  the  motor  vehicle  or  result 
in  its  mechanical  breakdown.  If  no 
defect  or  deficiency  is  discovered  by  or 
reported  to  the  driver,  the  report  must  so 
indicate.  Since  exposure  to  potential 
accidents  is  greater  in  urban  areas  than 
anywhere  else,  it  is  incumbent  upon  the 
drivers  of  those  vehicles  to  assure 
themselves  that  their  vehicles  are 
always  in  good  mechanical  repair.  The 
other  users  of  die  hi^ways  within 
urban  areas  deserve  the  same  degree  of 
care  as  is  required  for  the  users  of 
suburban  or  rural  highways. 

CurrenUy,  there  are  189,908  motor 
carriers  of  record  in  the  DOT  motor 
carrier  census  file.  There  are  145.009 
(76.3  percent)  who  operate  a  single 
motor  vehicle.  An  additional  25.253  (13.3 
percent)  motor  carriers  operate  between 
two  and  six  motor  vehicles.  The 
FMCSRs  have  been  applied  uniformly  to 
small  entities  operating  outside  the 
exempt  intracity  zones  since  1936.  The 
FHWA  is  unaware  of  any  unique 
attribute  of  small  entities  operating  as 
motor  carriers  within  an  exempt 
intracity  zone  that  would  make  them 
more  likely  to  suffer  adverse  effects 
than  small  entities  operating  outside 
those  zones.  The  FHWA  continues  to 
believe  diat  our  certificaticm  that  the 
rule  will  not  have  a  significant  impact 
on  a  substantial  nnnri>er  of  small  entities 
is  accurate. 


Government  Transportation  Operations 

Motor  vehicles  operated  by  agencies 
of  the  Federal  or  the  various  State 
governments  and/ or  their  political 
subdivisions,  in  furtherance  of  their 
governmental  or  civic  duties,  have  been 
administratively  exempted  from  the 
safety  regulations.  However,  the  FHWA 
has  encouraged  their  compliance  with 
the  FMCSRs. 

The  FHWA  proposed  to  continue  the 
exemption  for  Federal  State,  and  local 
governments.  Comments  were  requested 
on  this  proposal  as  well  as  on  what 
additional  steps  the  FHWA  might  take 
to  foster  compliance  with  the 
regulations  by  governments.  Seven 
commenters  addressed  this  issue.  It  is 
noted  by  the  FHWA  that  none  of  the 
commenters  on  this  issue  were  from  a 
governmental  entity.  Six  commentera 
opposed  the  proposed  exemption  and 
one  favored  it  The  ATA  stated  that  it 
does  not  believe  "that  DOT  can 
effectively  promote  such  compUance  on 
one  hand  while  on  the  other  hand,  it 
tells  the  government  agencies  that  they 
don't  have  to  comply."  The  commenters 
opposing  the  exemption  generally 
believe  that  where  government  fleet 
operations  are  similar  in  nature  to 
normal  commercial  vehicle  operations, 
they  should  meet  the  same  safety 
standards.  The  ABA  believes  that  the 
Congress  has  deariy  indicated  its  intent 
that  these  groups  should  be  governed  by 
Federal  safety  regulations  when 
performing  interstate  operations. 

The  FHWA  believes  that  Congress 
intended  that  the  safety  regulations  of 
govenunental  operations  be  left  to  the 
State  and  local  authorities.  In  the  Motor 
Carrier  Safety  Act  of  1964,  Congress 
defined  "employer"  and  "employee"  to 
exclude  the  United  States,  any  State,  or 
any  pohtical  subdivision  of  a  State. 
[Section  204].  This  definition  is  different 
from  that  used  in  the  Commercial  Motor 
Vehicle  Safety  Act  of  1986  for  the 
employers  of  drivers  of  commercial 
motor  vehicles  which  included  Federal, 
State,  and  local  governments  in  the 
definition  of  employera.  The  1984  Act 
and  the  1986  Act  address  separate  and 
district  issues  regarding  commercial 
motor  vehicle  operations.  The  1984  Act 
requires  the  Secretary  to  issue 
regulations  pertaining  to  commercial 
motor  vehide  safety  involved  in 
interstate  commerce.  The  1986  Act 
requires  the  Secretary  to  issue  rules 
pertaining  to  the  issuance  of  commercial 
driver's  Ucenses  to  all  drivers  operating 
large  commerdal  motor  vehicles  in 
interstate  and  intrastate  commerce. 
Thus,  the  final  rule  follows  the  1984  Act 
and  governmental  entities  are  being 
excluded  from  coverage  by  the  FMCSRs. 


In  considering  this  issue,  the  FHWA 
has  considered  the  President's  Executive 
Order  on  "Federalism"  issued  on 
October  28. 1987.  The  purpose  of  the 
Executive  Order  is  to  restore  the 
division  of  governmental  responsibilities 
between  the  national  government  and 
the  States.  "Federal  action  limiting  the 
policy-making  discretion  of  the  States 
should  be  taken  only  where 
constitutional  authority  for  the  action  is 
clear  and  certain  and  the  national 
activity  Is  necessitated  by  the  presence 
of  a  problem  of  national  scope."  (Section 
(3)(b).)  When  undertaking  to  formulate 
and  implement  polides  that  have 
Federalism  implications.  Executive 
departments  and  agencies  are  required 
to  "refrain,  to  the  maximum  extent 
possible,  from  establishing  uniform, 
national  standards  for  programs  and, 
when  possible,  defer  to  the  States  to 
establish  standards."  (Section  (3)(d)(2).) 
Where  a  Federal  statute  does  not 
preempt  State  law,  "Executive 
departments  and  agendes  shall  construe 
any  authorization  in  the  statute  for  the 
issuance  of  regulations  as  authorizing 
preemption  of  State  law  by  rulemaking 
only  when  the  statute  expressly 
authorizes  issuance  of  preemptive 
regulations  or  there  is  some  other  firm 
and  palpable  evidence  compelling  the 
condusion  that  the  Congress  intended  to 
delegate  the  department  or  agency  the 
authority  to  issue  regulations 
preempting  State  law."  (Section  (4)(b).) 

In  light  of  these  considerations,  the 
FHWA  will  continue  to  exempt  the 
transportation  operations  conducted  by 
agencies  of  the  Federal  Gevemment  a 
State,  or  any  poUtical  subdivision  of  a 
State.  This  exemption  will  also  include 
mass  transit  agencies  established  under 
a  compact  between  States  that  has  been 
approved  by  the  Congress  of  the  United 
States.  Hiis  action  is  consistent  with  the 
Executive  Order.  The  FHWA  will 
periodically  review  the  safety 
performance  of  these  operations.  If  it 
appears  that  these  operations,  or  a 
segment  of  them,  pose  an  unacceptable 
risk  to  public  safety,  the  FHWA  will 
propose  appropriate,  necessary  safety 
measxnes  to  improve  these  operations. 
To  this  end,  the  FHWA  will  continue  to 
require  governmental  entities  engaging 
in  interstate  charter  transportation  of 
passengere  to  comply  with  the  accident 
reporting  requirements  of  Part  394  of  the 
FMCSRs. 

In  addition,  the  FHWA  is  exempting, 
from  the  requirements  of  49  CFR  390 
through  390,  all  emeigency  vehicles  (i.e., 
ambulances,  fire  trucks,  and  rescue 
vehicles)  while  engaged  in  emergency 
operations.  This  exemption  is  applicable 
to  nongovernment  vehicles.  As  noted 
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earlier,  drivers  of  such  vehicles  are 
subject  to  the  provisions  of  the  CMVSA 
as  promulgated  in  49  CFR  Part  383.  This 
exemption  reflects  an  interpretation  of 
the  FMCSRs  regarding  ambulances  and 
makes  it  applicable  to  other  emergency 
vehicles.  The  FHWA  believes  that  the 
safety  regulation  of  emergency  vehicles 
is  best  left  to  State  and  local 
govenunents.  j 

Maridng  of  Motor  Vehicles  (i  39021)  ' 

The  FHWA.  in  its  NPRM  of  July  13. 
1987,  proposed  to  require  the  motor 
carrier's  census  number  to  be  marked  on 
every  self-propelled  commercial  motor 
vehicle  operated  by  an  interstate  motor 
carrier  of  migrant  workers  and  a  private 
motor  carrier  which  transports  property 
in  interstate  commerce.  The  agency  also 
proposed  that  the  motor  carrier's  name 
or  trade  name,  and  the  name  of  the  city 
or  community  and  State  abbreviation 
vtrhere  its  principal  place  of  business  is 
maintained  be  included  as  part  of  the 
marking  requirement 

Ten  commenters  offered  views  on  this 
issue.  Four  favored  the  requirement  as 
proposed.  Private  motor  carrier 
commenters  oppose  the  requirement  to 
display  the  name  or  trade  name  and  the 
city  and  State  in  which  the  carrier 
maintains  its  principal  place  of  business. 
They  cite  several  reasons  for  their  1 
opposition  (e.g.,  do  not  want  to        I 
encourage  Uie  theft  of  high-value  freight; 
do  not  want  to  advertise  the  fact  that  a 
manufacturer  makes  and  delivers  its 
products  to  its  competitors). 

Private  motor  carriers  operating 
commercial  motor  vehicles  in  interstate 
commerce  and  laden  with  hazardous 
materials  requiring  placarding  are 
required  to  identify  each  vehicle  by 
displaying  (1)  the  name  or  trade  name  of 
the  private  carrier,  and  (2)  the  city  or 
community  and  State  abbreviation  in 
which  the  carrier  maintains  its  principal 
place  of  business  or  in  which  the 
vehicles  are  customarily  based.  [See  49 
CFR  397.21.)  For-hire  motor  carriers 
operating  commercial  motor  vehicles  in 
interstate  commerce  under  authority 
issued  by  the  ICC  must  similarly  identify 
their  vehicles.  (See  49  CFR  Part  1058.) 

There  are  now  more  motor  vehicles  on 
the  Nation's  highways  than  ever  before. 
There  are  continuing  reports  made  to 
Federal,  State,  and  local  governments 
that  the  owners  or  operators  of 
commercial  motor  vehicles  involved  in 
motor  vehicle  accidents  are  difficult  to 
identify.  Sideswipe  accidents  and  hit 
and  run  accidents  have  been  cited  as 
two  problem  areas.  License  plates  and 
names  on  trailers  often  cannot  be  used 
to  identify  the  operator  of  a  specific 
vehicle.  Verification  of  ownership  by 
law  enforcement  officers  is  often 


impeded  because  the  vehicle  being 
operated  is  licensed  to  someone  other 
than  the  operator  of  the  vehicle. 
Generally,  those  motor  carriers  who 
would  be  affected  by  the  proposed 
marking  nde  have  no  requirement  to 
carry  identification  of  any  sort  on  the 
vehicle  other  than  State  requirements 
for  vehicle  registration.  Also,  many  of 
these  motor  carriers  have  the  same  or 
similar  names  which  tend  to  negate 
quick  and  positive  identification. 

This  marking  requirement  would 
assist  Federal  and  State  enforcement 
personnel  in  properly  identifying  motor 
carriers  during  roadside  vehicle 
inspections,  thus  assuring  the 
submission  of  accurate  inspection 
results  and  other  data  into  a 
management  information  system.  Also, 
the  general  public  will  be  able  to 
identify  and  report  to  the  motor  carrier 
or  an  enforcement  agency  any 
operations  being  conducted  in  a  reckless 
manner  by  the  operator  of  a  commercial 
motor  vehicle. 

There  is  a  segment  of  the  motor 
carrier  industry  that  neither  the  DOT 
nor  the  ICC  has  the  authority  to  regulate 
insofar  as  vehicle  identification  and 
marking  is  concerned.  That  segment  is 
known  as  "exempt  carriers."  "Exempt 
carriers"  are  for-hire  motor  carriers  that 
have  been  exempted  from  economic 
regulation.  This  group  of  for-hire  motor 
carriers  is  currently  subject  to  Federal 
safefy  regulations,  but  will  not  be 
required  to  mark  their  vehicles.  The 
ATA  urges  the  DOT  to  seek  additional 
legislative  authorify  to  regulate  the 
marking  of  this  group  of  motor  carriers. 

In  view  of  the  above,  the  FHWA  will 
require  every  self-propelled  commercial 
motor  vehicle  operated  by  a  private 
motor  carrier  of  property  in  interstate 
commerce,  and  every  motor  vehicle 
operated  by  an  interstate  motor  carrier 
of  migrant  workers  to  be  marked  with 
an  identification  number,  if  a  number 
has  been  assigned  to  the  motor  carrier 
by  the  FHWA,  the  name  or  trade  name 
of  the  private  carrier  or  migrant  worker 
carrier,  and  the  cify  or  communify  and 
State  abbreviation  in  which  the  carrier 
maintains  its  principal  place  of  business. 

The  statutory  authorify  for  this 
requirement  is  clear.  [See  49  U.S.C. 
3104.]  The  FHWA  believes  that  the 
benefits  derived  from  a  uniform 
requirement  for  marking  interstate 
commercial  motor  vehicles  requires 
Federal  action  in  this  instance. 

Motor  carrier  identification  numbers 
are  assigned  by  computer  when  the 
identify  of  a  motor  carrier  is  entered  into 
the  FHWA's  Office  of  Motor  Carriers 
Management  Information  System.  All 
motor  carriers  are  assigned  a  number, 
including  carriers  certificated  by  the 


ICC.  A  portion  of  this  number  appears  in 
the  upper  right  of  the  letter  notifying  the 
carrier  of  its  assigned  safety  rating.  No 
effort  has  heretofore  been  made  to 
notify  motor  carriers  of  their  assigned 
numbers  since  it  was  only  used  by  the 
FHWA  to  distinguish  between  carriers 
that  have  the  same  or  similar  names  and 
trade  names.  It  is  now  also  used  for  data 
processing  purposes.  The  FHWA  will 
notify  all  currently  registered  motor 
carriers  by  mail  of  their  motor  carrier 
identification  number.  A  motor  carrier 
that  does  not  receive  notification  by 
mail  may  obtain  its  identification 
number  by  providing  the  FHWA  with 
the  motor  carrier  name,  principal  office 
address,  and,  if  applicable,  the  ICC 
assigned  docket  number.  Written 
requests  shall  be  addressed  to  the  Office 
of  Motor  Carrier  Information 
Management  and  Analysis,  HIA-1, 
Federal  Highway  Administration,  400 
Seventh  Street  SW.,  Washington,  DC, 
20590.  Motor  carriers  should  not  display 
a  number  without  receiving  mailed 
notification  of  the  correct  nimiber  from 
the  FHWA. 

Motor  carriers  that  have  not  been 
assigned  an  identification  number  may 
obtain  one  by  filing  Form  MCS-150, 
Motor  Carrier  Identification  Report,  with 
the  FHWA.  Form  MCS-150  may  be 
obtained  frx)m  any  of  the  FHWA  region 
or  division  motor  carrier  safefy  offices. 
The  location  of  the  Regional  Motor 
Carrier  Safefy  Offices  are  listed  in 
S  390.40. 

The  Truck  Rental  and  Leasing 
Association  (TRALA)  supports  the 
requirement  for  private  motor  carriers 
and  carriers  of  migrant  workers  to 
display  the  proposed  information.  The 
TRALA  proposes  that  conunerdal  rental 
vehicles  (i.e.,  those  vehicles  rented  or 
leased  to  private  carriers  for  less  than  1 
year)  be  allowed  to  use  the  rental 
company's  name  and  address  for  census 
identification  purposes  and  that  a  DOT 
census  number  be  assigned  to  the  truck 
rental  company  for  use  on  its  rental 
vehicles.  Rental  vehicles  are  generally 
used  by  private  motor  carriers  to 
temporarily  supplement  or  replace 
permanently  owned-leased  vehicles  for 
periods  of  a  few  days  or  a  few  weeks. 
"It  would  be  impractical,"  TRALA 
states,  "to  require  that  these  temporary 
vehicles  be  permanently  marked  with     - 
the  lessee's  identification  or  to  require 
an  expensive  removable  identification 
device  be  prepared  each  time  a 
commercial  costoij^er  wishes  to  rent  a 
truck."  Those  motor  carriers  now 
required  to  marie  their  vehicles  in  a 
specific  manner  lease  motor  vehicles 
from  leasing  companies  for  periods  of 
less  than  one  year  whenever  such 


vehicles  are  needed.  Such  a  practice  has 
been  ongoing  for  many  years.  There  has 
been  little  or  no  resistance  to  the  current 
marking  requirements  by  those  motor 
carriers.  Further,  the  FHWA  has  no 
•authorify  to  require  non-motor  carriers 
to  mark  vehicles. 

Private  Carriage  of  Passengers 

Section  204(1)  of  the  Act  defines  the 
term  "commercial  motor  vehicle."  in 
part,  as  "any  self-propelled  or  towed 
vehicle  used  on  highways  in  interstate 
commerce  to  transport  passengers  or 
properfy  *  *  *  ."  This  definition 
includes  the  private  carriage  of 
passengers. 

The  ABA  commented  at  length 
concerning  the  definition  of  a 
"commercial  motor  vehicle"  as  it 
appears  in  Section  204  of  the  Act  The 
.ABA  called  for  the  immediate  inclusion 
of  private  motor  carriers  of  passengers 
under  the  applicabilify  section  of  the 
FMCSRs. 

The  FHWA  recognizes  that  the 
Congress  provided  the  Secretary  with 
the  authorify  to  regulate  the  safefy  of  the 
private  carriage  of  passengers.  Since 
this  segment  of  the  motor  carrier 
population  has  never  been  subject  to 
Federal  safefy  regulations,  however,  it 
was  decided  that  this  issue  should  be 
addressed  in  a  separate  rulemaking 
action.  The  FHWA  has  contracted  with 
a  research  firm,  ASW  Associates  of 
Silver  Spring,  Maryland,  to  prepare  a 
regulatory  evaluation  and  regulatory 
flexibilify  analysis  for  the  inclusion  of 
private  motor  carriers  of  passengers 
under  the  provisions  of  the  FMCSRs. 
The  FHWA  intends  to  publish  a  NPRM 
in  the  near  future  to  seek  public 
comment  on  this  subject 

Other  Issues 

Aiding  or  Abetting  Violations  (§390.13) 

The  aiding  or  abetting  prohibition 
previously  found  at  49  CFR  391.7  is 
uicorporated  in  9  390.13.  The  IBT  was 
the  sole  commenter  to  this  issue  and 
endorsed  the  proposal  made  in  the 
NPRM.  The  IBT  recommended  that  the 
requiremrat  be  made  more  explicit  by 
adding  the  word  "driver"  after  the  term 
I'motor  carrier."  We  believe  that  this 
recommendation  clarifies  the  existing 
rule  and  we  have  detided  to  incorporate 
it,  with  modification,  by  adding  the 
word  "employee"  whidi  we  believe  is 
more  encompassing  and  consistent  with 
the  intent  of  the  rule.  The  term,  "this 
subchapter,"  has  been  replaced  with  the 
term,  "this  chapter."  This  is  being  done 
to  include  Part  325,  Compliance  with 
interstate  motor  carrier  noise  emission 
standards. 


This  provision  gives  notice  that  any 
person  who  knowingly  and  willfully 
conspires  with  a  motor  carrier  or  an 
employee  of  a  motor  carrier  to  violate 
the  rules  of  Chapter  III.  Title  49,  Code  of 
Federal  Regulations,  may  be  subject  to 
prosecution  under  Title  18  of  the  United 
States  Code.  See  18  U.S.C.  371  (1982). 

Intermittent,  Casual  or  Occasional 
Driver 

The  FHWA  proposed  to  move  all 
definitions  appearing  in  more  than  one 
part  of  the  FMCSRs  to  a  centralized 
location,  entitled  "Definitions."  in  Part 
390.  Further,  comments  were  sought 
concerning  the  clarify  and  application  of 
the  definitions  contained  in  the 
proposed  S  390.5. 

For  the  sake  of  clarity,  the  ATA 
recommended  adding  the  following 
sentence  to  the  definition  of 
"intermittent  casual  or  occasional 
driver": 

The  qualification  of  such  a  driver  shall  be 
determined  and  recorded  in  accordance  with 
the  provisions  of  Sections  391.63  or  391.65  of 
this  subchapter,  as  applicable. 

The  recommended  language  does 
clarify  the  proposed  definition.  For  this 
reason,  the  FHWA  has  added  the 
recommended  language  to  the  definition 
of  "intermittent,  casual  or  occasional 
driver." 

State  and  Local  Laws,  Effect  on  (§  390.9) 

The  FHWA  proposed  to  redesignate 
S  390.30,  State  and  local  laws,  effect  on, 
as  S  390.9.  In  its  proposal,  the  FHWA 
recognized  that  die  work  of  the 
Conunercial  Motor  Vehicle  Safefy 
Regulatory  Review  Panel  (Safefy  Panel), 
established  under  section  209  of  the  Act 
might  require  a  revision  to  this  section. 
It  is  the  FHWA's  intention  to  retain 
§  390.9,  however,  until  the  Safefy  Panel 
has  completed  its  work. 

The  ATA  proposed  that  the  various 
States  be  specifically  prohibited  frvm 
promulgating  truck  safefy  regulations  in 
such  areas  as  qualifications  of  drivers, 
special  driving  rules  for  trucks, 
equipment  requirements,  hours-of- 
service  requirements,  and  inspection 
and  maintenance,  which  are 
inconsistent  with  the  FMCSRs.  Section 
208  of  the  Act  directs  the  Secretary  to 
conduct  a  rulemaking  proceeding  to 
determine  whether  a  particular  State 
motor  carrier  safety  law  or  regxilation 
may  remain  in  effect  and  enforced  with 
respect  to  commercial  motor  vehicles. 
The  Safefy  Panel  has  been  established 
to  provide  recommendations  to  the 
Secretary.  The  Safety  Panel  is  in  the 
process  of  reviewing  and  analyzing  the 
laws  and  regulations  of  each  State  in 
accordance  with  Section  208.  The 


FHWA  believes  that  any  preemption  of 
State  laws  and  regulations  pertaining  to 
commercial  motor  vehicle  safefy  should 
occur  only  after  the  Safefy  Panel's 
recommendations  have  been  received, 
and  only  in  accordance  with  the 
procedures  set  forth  in  Section  208  of  the 
Act. 

Relief  from  Hours-of-Service 
Regulations— Disasters  (§  390.23) 

At  the  present  time,  {  395.12  provides 
that  relief  may  be  granted  from  the 
hours-of-service  regulations  if  a  motor 
carrier  has  been  requested  to  transport 
passengers  or  properfy  to  or  from  any 
section  of  the  country  to  provide  relief, 
such  as  in  the  case  of  earthquake,  flood, 
drought  or  other  disasters.  The  FHWA 
has  proposed  that  the  relief  provisions 
of  S  395.12  be  brought  to  Part  390  and  be 
designated  as  S  390.23,  Relief  from 
hours-of-service  regulations — disasters. 
It  was  further  proposed  that  motor 
carriers  apply  for  such  relief  in 
accordance  with  procedures  used  by  the 
FHWA  since  1977.  These  proposals 
were  made  to  assist  potential  users  in 
locating  the  relief  provision  in  the 
FMCSRs  and  to  provide  information  as 
to  the  conditions  which  must  exist  and 
the  procedures  which  must  be  followed 
in  order  to  obtain  temporary  relief.  The 
ATA  opposed  the  proposal.  It  believes 
the  proposed  rule  is  unnecessary, 
unworkable,  and  will  uimecessarily 
hamper  the  efforts  of  motor  carriers  to 
provide  disaster  relief. 

In  the  past  motor  carriers  who  were 
asked  to  perform  a  transportation 
service  in  connection  with  some  type  of 
disaster  have  sought  the  assistance  of 
the  agency's  field  staff.  Details 
concerning  what  constituted  a  disaster 
and  what  relief  from  the  hours-of- 
service  regulations  was  available  were 
sought  by  the  motor  carriers.  Many  of 
the  motor  carriers  seeking  assistance 
jiad  overlooked  \  395.12  or  were 
unaware  of  its  existence.  There  were 
enough  requests  for  assistance  from 
motor  carriers  that  the  agency,  in 
February  of  1977.  developed  a  procedure 
for  assisting  these  motor  carriers.  The 
procedure  has  saved  many  motor 
carriers  time  while  en  route  to  a  specific 
emergency  (i.e.,  being  able  to  produce  a 
letter  of  authorization  to  a  State  law 
enforcement  officer  at  the  time  the 
driver  was  stopped).  Further,  violations 
of  the  hours-of-service  rules  could  be 
readily  explained  during  a  subsequent 
Compliance  Review  performed  by  either 
Federal  or  State  personnel  by 
presentation  of  the  letter  issued  by  the 
appropriate  Regional  Director  of  Motor 
Csirrier  Safefy. 
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Currently,  any  motor  carrier  seeking 
relief  from  the  hoius-of-service 
regulations  because  it  is  providing  or  is 
going  to  provide  some  type  of  disaster 
relief  must  follow  an  adininistrative 
procedure  which,  in  substance,  is  the 
same  as  the  proposed  rule.  Hie  FHWA 
believes  that  by  specifying  the  ^ 

procedure  in  this  final  rule  motor 
carriers  and  drivers  will  be  better 
informed  of  the  procedures  to  be 
followed. 

The  FHWA  has  determined  that  dds 
document  does  not  contain  a  major  rule 
under  Executive  Order  12291  or  a 
significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  DOT.  It  is  anticipated  that  the 
economic  impact  of  this  rule  to  aU 
individuals  will  be  minimal  A 
regulatory  evaluation  and  flexibility 
analysis  has  been  prepared  and  is 
available  for  review  in  the  public 
docket 

For  the  foregoing  reasons  and  under 
the  criteria  of  the  Regulatory  PlexibiBty 
Act.  die  FHWA  hereby  certifies  Uiat  diis 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

FadenMsm  AssesnaeiH 

This  fhial  regulation  principally 
amends  Parts  390  of  the  PMCSRs 
pertaining  to  the  scope  and  applicability 
of  the  FMCSRs  to  interstate 
transportation  by  motor  carriers. 
Nothing  in  this  document  directly 
preempts  any  State  law  or  regulation. 
The  FMCSRs  establish  minimum  safety 
regulations  which,  at  the  current  time, 
may  be  supplemented  by  the  States, 
except  for  the  adoption  of  inconsistent 
regulations.  The  statutory  basis  for 
Federal  regulation  of  interstate 
commerce  has  been  outlined  above. 
Several  issues  addressed  in  this  final 
rule,  however,  involve  policies  that  have 
federalism  implications.  These  issues 
have  been  addressed  separately  above. 
(See  specifically  the  discussion  of  school 
buses,  intracity  zone  exemption, 
government  vehicles  and  other 
emergency  vehicles,  and  marking  of 
vehicles.)  This  final  rule  limits  the 
policymaking  discretion  of  the  States 
only  in  narrow  ways,  and  does  so  only 
to  achieve  the  national  purposes  of  the 
Act.  Accordingly,  it  is  certified  that  the 
policies  contained  in  this  doamient 
have  been  assessed  in  light  of  the 
principles,  criteria,  and  requirements  of 
the  Federalism  Executive  Order. 

List  of  Subjects  in  49  CFR  Parts  390. 391, 
392. 393. 394. 395. 396.  and  397. 

Highway  safety.  Highways  and  roads. 
Motor  carriers.  Motor  vehicle  safety. 


Reporting  and  recordkeeping 
requirements.  Motor  vehicle  safety. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.217,  motor  carrier  safety) 

Issued  on  May  12, 1988. 
Roberi  B.  Fasis. 
Deputy  Federal  Highway  Adminiatntor. 

In  consideration  of  the  foregoing,  the 
FHWA  is  amending  Htle  49.  Code  of 
Federal  Regulations,  SubtiUe  B,  Chapter 
in.  as  follows: 

1.  Part  390  is  revised  to  read  as 
follows: 

PART  390— FEDERAL  MOTOR 
CARRIER  SAFETY  REGULATIONS; 
GENERAL 

Subpart  A— Oansral  ApplcabMy  and 
DsfMtkNW 


39ai 

390.3 
390.5 
390.7 


Purpose. 

General  applicalrility. 

Definitions. 

Rules  of  oonstniction. 


SubiMrt  B— Qanaral  RaqulrsnMnts  and 


390.9    State  and  local  laws,  effect  on. 
390.11    Motor  carrier  to  require  oiMervance 

of  (friver  regulations. 
390.13    Aiding  or  abetting  violations. 
30aiS-390.17    [Reserved] 
390.19    Additional  equipment  and 

accessories. 
390.21    Marking  of  motor  vehicles. 
390.23    Relief  from  hour>-of-servics 

regulations — disasters. 
39025    [Reserved] 
390.27    Locations  of  regional  motor  carrier 

safety  ofRces. 
390.29    [Reserved] 

390.31    Copies  of  records  or  documents. 
300i33    Vehicles  used  for  purposes  other 

than  defined. 
390.35    Certificates,  reports,  and  records: 

falsification,  reproduction,  or  alteration. 
390.37    Violation  and  penalty. 

Authority:  49  U.S.C  app  .  2503  and  2505:  49 
U.S.C.  3102  and  3104;  49  CFR  1.4& 

Subpart  A— General  Appficability  and 
Definitions 

§390.1    Purposa. 

This  part  establishes  general 
applicability,  definitions,  general 
requirements  and  information  as  they 
pertain  to  persons  subject  to  this 
chapter. 

§390 J    Ganarai  appRcabWty. 

(a)  The  rules  in  Subchapter  B  of  this 
chapter  are  applicable  to  all  employers, 
employees,  and  commercial  motor 
vehicles,  which  transport  property  or 
passengers  in  interstate  commerce. 

(b)  The  rules  in  Part  383.  Commercial 
Driver's  license  Standards; 
Requirements  and  Penalties,  are 
applicable  to  every  person  who  operates 


a  commercial  motor  vehicle,  as  defined 
in  §  383.5  of  this  subdiapter,  in 
interstate  or  intrastate  commerce  and  to 
all  employers  of  such  persons. 

(c)  The  rules  in  Part  387.  Minimum 
lev^  of  financial  responsibility  for 
motor  carriers,  are  applicable  to  motor 
carriers  as  provided  in  §S  367.3  or  387.27 
of  this  subdiapter. 

(d)  Additional  requirements.  Nothing 
in  snbcfaapter  B  of  diis  chapter  shall  be 
construed  toprohibit  an  employer  from 
reqiiring  and  enfordng  more  stringent 
requirements  relating  to  safety  of 
operation  and  employee  safety  and 
health. 

(e)  Knowledge  of  and  compliance  with 
the  regulations. 

(1)  Every  employer  shall  be 
knowledgeable  of  and  comply  %vith  all 
regulations  contained  in  this  subchapter 
which  are  applicable  to  that  motor 
carrier's  operations. 

(2)  Evaiy  driver  and  employee  shall  be 
instructed  regarding,  and  shall  comply 
with,  all  appUcable  regulations 
contained  in  this  subdbapter. 

(3)  All  motor  vehicle  equipment  and 
accessories  required  by  this  subchapter 
shall  be  maintained  in  compliance  with 
all  applicable  performance  and  desifpi 
criteria  set  forth  in  this  subchapter. 

(f)  Exceptions.  Unless  otherwise 
specifically  provided,  the  rules  in  this 
subchapter  do  not  apply  to— 

(1)  All  school  bus  tolerations  as 
defined  in  §  390.5; 

(2)  Transportation  performed  by  tiie 
Federal  government  a  State,  or  any 
political  subdivision  of  a  State,  or  an 
agency  established  imder  a  compact 
between  States  that  has  been  approved 
by  the  Congress  of  the  United  States. 
The  accident  reporting  reqtiirements  of 
Part  394  of  this  subchapter  remain 
applicable  to  the  entities  identified  in 
this  paragraph  when  engaged  in  the 
interstate  charter  transportation  of 
passengers. 

(3)  The  occasional  transportation  of 
personal  property  by  hidividuals  not  for 
compensation  nor  in  the  furtherance  of  a 
commercial  enterprise; 

(4)  The  transportation  of  human 
corpses  or  sick  and  injured  persons; 

(5)  The  operaticHi  of  fire  trucks  and 
rescue  vehicles  wdiile  involved  in 
emergency  and  related  operations; 

(6)  Any  "exempt  fhtradty  zone" 
operation,  as  defined  in  {  300.5,  if  a 
State  has  adopted  and  enforces  State 
laws  and  regulations,  compatible  with 
the  rules  in  this  subchapter,  applicable 
to  such  intracity  zone  operation; 

(7)  The  private  transportation  of 
passengers. 

(g)  Limited  exceptions.  The  provisions 
of  §  391.11(b)(1)  (relating  to  minimum 


age),  and  the  provisions  of 
S9  391.41(b)(3)  (pertaining  to  insulin 
controlled  diabetes),  (b)(8)  (pertaining  to 
epilepsy,  (b)(10)  (pertaining  to  visual 
acuity),  and  (b)(ll)  (relating  to  hearing), 
do  not  apply  to  a  person  who: 

(1)  Was  a  regularly  employed  driver 
(as  defined  in  §  390.5)  for  a  motor  carrier 
as  of  May  19, 1988; 

(2)  Meets  all  the  other  requirements  of 
S  391.41(b);  and 

(i)  Has  no  established  medical  history 
or  clinical  diagnosis  of  diabetes  mellitus 
currently  requiring  insulin  for  control 
that  is  likely  to  interfere  with  the 
driver's  ability  to  control  and  drive  a 
conunercial  motor  vehicle  safely. 

■  (ii)  Has  no  established  medical  history 
or  clinical  diagnosis  or  epilepsy  or  any 
other  loss  of  consciousness  condition 
that  is  likely  to  interfere  with  the 
driver's  ability  to  control  and  drive  a 
commercial  motor  vehicle  safely. 

(iii)  Has  distant  visual  acuity  of  at 
least  20/40  (Snellen)  in  one  eye  without 
corrective  lenses  or  visual  acuity 
corrected  to  20/40  (Snellen)  or  better 
with  corrective  lenses.  Has  a  field  of 
vision  of  at  least  70*  in  the  horizontal 
Meridian  in  one  eye.  and  the  ability  to 
recognize  the  colors  of  traffic  signals 
and  devices  showing  standard  red, 
green,  and  yellow. 

(iv)  Has  no  ctirrent  clinical  diagnosis 
of  hearing  loss,  with  or  without  a 
hearing  aid.  which  is  likely  to  interfere 
with  the  driver's  ability  to  control  and 
drive  a  commercial  motot  vehicle  safely. 

(3)  Has  been  certified  in  accordance 
with  S  391.43(e)(3); 

■  (4)  Continues  to  be  a  regularly 
employed  driver  for  a  motor  carrier; 

(5)  Operates  wholly  within  the  exempt 
intracity  zone  (as  defined  in  §  390.5); 
ahd 

(6)  Does  not  operate  a  vehicle  used  in 
the  transportation  of  hazardous 
materials  in  a  quantity  requiring 
placarding  under  regulations  issued  by 
the  Secretary  under  the  Hazardous 
Materials  Transportation  Act  (49  U.S.C. 
App.  1801-1813). 

(h)  The  limited  exceptions  provided  in 
paragraph  (g)  of  this  section  shall  be 
effective  until — 

(1)  The  driver  is  disqualified  imder  the 
provisions  of  §  391.15  of  this  subchapter 

(2)  The  driver  operates  a  commercial 
motor  vehide  beyond  the  exempt 
intracity  zone;  or 

(3)  November  15. 1990.  whichever 
comes  first. 

S3M.S    DeflnHkMW. 

In  this  subchapter 

"Bus"  means  any  motor  vehicle 
designed,  constructed,  and  or  used  for 
the  transportation  of  passengers, 
including  taxicabs. 


"Business  district"  means  the  territory 
contiguous  to  and  including  a  highway 
when  within  any  600  feet  along  such 
highway  there  are  buildings  in  use  for 
business  or  industrial  purposes, 
including  but  not  limited  to  hotels, 
banks,  or  office  buildings  which  occupy 
at  least  300  feet  of  frontage  on  one  side 
or  300  feet  collectively  on  both  sides  of 
the  highway. 

"Charter  transportation  of 
passengers"  means  transportation,  using 
a  bus,  of  a  group  of  persons  who 
pursuant  to  a  common  purpose,  under  a 
single  contract,  at  a  fixed  charge  for  the 
vehicle,  have  acquired  the  exclusive  use 
of  the  vehide  to  travel  together  under  an 
itinerary  either  specified  in  advance  or 
modified  after  having  left  the  place  of 
origin. 

"Commercial motor  vehicle"  means 
any  self-propelled  or  towed  vehide  used 
on  public  highways  in  interstate 
commerce  to  transport  passengers  or 
property  when: 

(a)  The  vehicle  has  a  gross  vehicle 
weight  rating  or  gross  combination 
weight  rating  of  10.001  or  more  pounds; 
or 

(b)  The  vehicle  is  designed  to 
transport  more  than  15  passengers, 
including  the  driver;  or 

(c)  The  vehicle  is  used  in  the 
transportation  of  hazardous  materials  in 
a  quantity  requiring  placarding  under 
regulations  issued  by  the  Secretary 
under  the  Hazardous  Materials 
Transportation  Act  (49  U.S.C.  App. 
1801-1813). 

"Driveaway-towaway  operation" 
means  any  operation  in  which  a  motor 
vehicle  constitutes  the  commodity  being 
transported  and  one  or  more  set  of 
wheels  of  the  vehide  being  transported 
are  on  the  surface  of  the  roadway  during 
transportation. 

"Driver"  means  any  person  who 
operates  any  commercial  motor  vehicle. 

"Employee"  means: 

(a)  A  driver  of  a  commercial  motor 
vehicle  (including  an  independent 
contractor  while  in  the  course  of 
operating  a  commercial  motor  vehicle); 

(b)  A  mechanic; 

(c)  A  fieight  handler  and 

(d)  Any  individual,  other  than  an 
employee,  who  is  employed  by  an 
employer  and  who  in  the  course  of  his  or 
her  employment  directly  affects 
commercial  motor  vehicle  safety,  but 
such  term  does  not  include  an  employee 
of  the  United  States,  any  State,  any 
political  subdivision  of  a  State,  or  any 
agency  established  under  a  compact 
between  States  and  approved  by  the 
Congress  of  the  United  States  who  is 
acting  within  the  course  of  such 
employment. 


"Employer"  means  any  person 
engaged  in  a  business  affecting 
interstate  commerce  who  owns  or  leases 
a  commercial  motor  vehicle  in 
connection  with  that  business,  or 
assigns  employees  to  operate  it,  but 
such  terms  does  not  include  the  United 
States,  any  State,  any  political 
subdivision  of  a  State,  or  an  agency 
established  imder  a  compact  between 
States  approved  by  the  Congress  of  the 
United  States. 

"Exempt  intracity  zone"  means  a 
municipality  or  the  commercial  zone  of 
that  municipality  as  defined  by  the  ICC 
in  49  CFR  Part  1048,  revised  as  of 
October  1, 1975.  The  definitions  are 
printed  in  Appendix  F  to  Subchapter  B 
of  this  Chapter.  The  term  "exempt 
intracity  zone"  does  not  include  any 
municipality  or  commercial  zone  in  the 
State  of  Hawaii. 

"Exempt  motor  carrier"  means  a 
person  engaged  in  transportation 
exempt  from  economic  regulation  by  the 
Interstate  Commerce  Commission  (ICC) 
under  49  U.S.C.  10528.  "Exempt  motor 
carriers"  are  subject  to  the  safety 
regulations  set  forth  in  this  subchapter. 

"Farm-to-market  agricultural 
transportation" means  the  operation  of 
a  motor  vehide  controlled  and  operated 
by  a  farmer  who: 

(a)  Is  a  private  motor  carrier  of 
property; 

(b)  Is  using  the  vehicle  to  transport 
agricultural  products  from  a  farm  owned 
by  the  farmer,  or  to  transport  farm 
machinery  or  farm  supplies  to  or  from  a 
farm  owned  by  the  farmer;  and 

(c)  Is  not  using  the  vehicle  to  transport 
hazardous  materials  of  a  type  or 
quantity  that  require  the  vehicle  to  be 
placarded  in  accordance  with  {  177.823 
of  this  subtitle. 

"Farm  vehicle  driver"  means  a  person 
who  drives  only  a  motor  vehicle  that 
is — 

(a)  Controlled  and  operated  by  a 
farmer  as  a  private  motor  carrier  of 
property; 

(b)  Being  used  to  transport  either — 

(1)  Agricultural  products,  or 

(2)  Farm  machinery,  farm  supplies,  or 
both,  to  or  from  a  farm; 

(c)  Not  being  used  in  the  operation  of 
a  for-hire  motor  carrier 

(d)  Not  carrying  hazardous  materials 
of  a  type  or  quantity  that  requires  the 
vehicle  to  be  placarded  in  accordance 
with  S  177.823  of  this  subtitle;  and 

(e)  Being  used  within  150  air-miles  of 
the  farmer's  farm. 

"Farmer"  means  any  person  who 
operates  a  farm  or  is  directly  involved  in 
the  cultivation  of  land,  crops,  or 
livestock  which — 

(a)  Are  owned  by  that  person;  or 
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(b)  Are  under  die  direct  control  of  that 
person. 

"Federal  Highway  Administrator" 
means  the  chief  executive  of  the  Federal 
Highway  Administration,  an  agency 
within  the  Department  of 
Transportation. 

"Far-hire  motor  carrier"  means  a 
person  engaged  in  the  transportation  of 
goods  or  passengers  for  compensation. 

"Gross  combination  weight  rating 
(GCWR)"  means  the  value  specified  by 
the  manufacturer  as  the  loaded  weight 
of  a  combination  (articulated)  vehicle.  In 
the  absence  of  a  value  specified  by  the 
manufacturer,  GCWR  «vill  be 
determined  by  adding  the  GVWR  of  the 
power  unit  and  the  total  weight  of  the 
towed  unit  and  any  load  thereon. 

"Gross  vehicle  weight  rating 
(GVWRJ"  means  the  value  specified  by 
the  manufacturer  as  the  loaded  weight 
of  a  single  vehicle. 

"Hazardous  material"  means  a 
substance  or  material  which  has  been 
determined  by  the  Secretary  of 
Transportation  to  be  capable  of  posing 
an  unreasonable  risk  to  health,  safety, 
and  property  when  transported  in 
commerce,  and  which  has  been  so 
designated. 

"Hazardous  substance"  means  a 
material,  and  its  mixtures  or  solutions, 
that  is  identified  in  the  Appendix  to 
§  172.101,  List  of  Hazardous  Substances 
and  Reportable  Quantities,  of  this  title 
when  offered  for  transportation  in  one 
package,  or  in  one  transport  vehicle  if 
not  packaged,  and  when  the  quantity  of 
the  material  therein  equals  or  exceeds 
the  reportable  quantity  (RQ).  This 
definition  does  not  apply  to  petroleum 
products  that  are  lubricants  or  fuels,  or 
to  mixt\ires  or  solutions  of  hazardous 
substances  if  in  a  concentration  less 
than  that  shown  in  the  table  in  S  171.8  of 
this  title,  based  on  the  reportable 
quantity  (RQ)  specified  for  the  materials 
listed  in  the  Appendix  to  S  172.101. 

"Hazardous  waste"  means  any 
material  that  is  subject  to  the  hazardous 
waste  manifest  requirements  of  the  EPA 
specified  in  40  CFR  Part  262  or  would  be 
subject  to  these  requirements  absent  an 
interim  authorization  to  a  State  under  40 
CFR  Part  123,  Subpart  F. 

"Intermittent,  casual,  or  occasional 
driver"  means  a  driver  who  in  any 
period  of  7  consecutive  days  is 
employed  or  used  as  a  driver  by  more 
than  a  sin^e  motor  carrier.  The 
qualification  of  such  a  driver  shall  be 
determined  and  recorded  in  accordance 
with  the  provision^of  §5  391.63  or 
391.65  of  this  subchapter,  as  apphcable. 

"Interestate  commerce"  means  trade, 
traffic  or  transportation  in  the  United 
States  which  is  between  a  place  in  a 
State  and  h  place  outside  of  such  State 


(including  a  place  outside  of  the  United 
States)  or  is  between  two  places  in  a 
State  through  another  State  or  a  place 
outside  of  the  United  States. 

"Intrastate  commerce" means  any 
trade,  traffic,  or  transportation  in  any 
State  wfaidi  is  not  described  in  the  term 
"interstate  commerce." 

"Motor  carrier"  means  a  for-hire 
motor  carrier  or  a  private  motor  carrier 
of  property.  The  term  "motor  carrier" 
includes  a  motor  carrier's  agents, 
officers  and  representatives  as  well  as 
employees  responsible  for  hiring, 
supervising,  training,  assigning,  or 
dispatching  of  drivers  and  employees 
concerned  with  the  installation, 
inspection,  and  maintenance  of  motor 
vehicle  equipment  and/or  accessories. 
For  purposes  of  Subchapter  B,  the 
definition  of  "motor  carrier"  includes 
the  terms  "employer"  and  "exempt 
motor  carrier. " 

"Motor  vehicle"  means  any  vehicle, 
machine,  tractor,  trailer,  or  semitrailer 
propelled  or  drawn  by  mechanical 
power  and  used  upon  the  highways  in 
the  transportation  of  passengers  or 
property,  or  any  combination  thereof 
determined  by  the  Federal  Highway 
Administration,  but  does  not  include 
any  vehicle,  locomotive,  or  car  operated 
exclusively  on  a  rail  or  rails,  or  a  trolley 
bus  operated  by  electric  power  derived 
from  a  fixed  overhead  wire,  furnishing 
local  passenger  transportation  similar  to 
street'.railway  service. 

"Operator" —  See  driver. 

"Other  terms" —  Any  other  term  used 
in  this  subchapter  is  used  in  its 
commonly  accepted  meaning,  except 
where  such  other  term  has  been  defined 
elsewhere  in  this  subchapter.  In  that 
event,  the  definition  therein  given  shall 
apply. 

"Person" means  any  individual, 
partnership,  association,  corporation, 
business  trust,  or  any  other  organized 
group  of  individuals. 

"Principal  place  of  business"  means  a 
single  location  designated  by  the  motor 
carrier,  normally  its  headquarters, 
where  records  required  by  Parts  387, 
391,  394.  395,  and  396  of  this  subchapter 
will  be  maintained.  Provisions  in  this 
subchapter  are  made  for  maintaining 
certain  records  at  locations  other  than 
the  principal  place  of  business. 

"Private  motor  carrier  of  passengers" 
means  a  person  who  is  engaged  in  an 
enterprise  other  than  transportation,  and 
provides  transportation  of  passengers, 
by  motor  vehicle,  that  is  within  the 
scope  of,  and  in  the  furtherance  of  that 
enterprise. 

"Private  motor  carrier  of  property" 
means  a  person  who  transports,  by 
motor  vehicle,  property  of  which  diat 
person  is  the  owner,  lessee  or  bailee; 


such  transportation  being  for  the 
purpose  of  sale,  lease,  rent  bailment,  or 
in  the  furtherance  of  cmy  commerical 
enterprise  other  than  transportation. 

"Regional  Director"  means  the 
Regional  Director,  Office  of  Motor 
Carrier  Safety,  for  a  given  geographical 
region  of  the  United  States. 

"Regularly  employed  driver"  means  a 
driver  who,  in  any  period  of  7 
consecutive  days,  is  employed  or  used 
as  a  driver  soldy  by  a  single  motor 
carrier. 

"Residential  district"  means  the 
territory  adjacent  to  and  including  a 
highway  which  is  not  a  business  district 
and  for  a  distance  of  300  feet  or  more 
along  the  highway  is  primarily  improved 
with  residences. 

"School  bus" means  a  passenger 
motor  vehicle  which  is  designed  or  used 
to  carry  more  than  10  passengers  in 
addition  to  the  driver,  and  which  the 
Secretary  determines  is  likely  to  be 
significanUy  used  for  the  purpose  of 
transporting  preprimary.  primary,  or 
secondary  school  students  to  such 
schools  from  home  or  from  such  schools 
to  home. 

"School bus  operation" means  the  use 
of  a  school  bus  to  transport  only  school 
children  and/or  school  personnel  from 
home  to  school  and  from  school  to 
home. 

"Secretary"  meaaa  the  Secretary  of 
Transportation. 

"Special agent"  See  Appendix  B  to 
Subchapter  B  —  Special  agents. 

"State"  means  a  State  of  die  United 
States  and  the  District  of  Columbia  and 
includes  a  political  subdivision  of  a 
SUte. 

"TaxJcab"  means  a  passenger- 
carrying  vehicle,  usually  a  motor  vehicle 
designed  to  seat  five  or  seven  persons, 
with  or  without  a  taximeter,  available  as 
a  common  carrier  for  hire  by  hailing  on 
public  thoroughfares  or  at  public 
stations  or  stands,  bat  not  operated  on  a 
schedule.  Taxicabs  do  not  include 
vehicles  that  are  only  available  by  radio 
or  telephone  dispatch,  but  may  include 
vehicles  that  are  dispatched  by  radio  or 
telephone  if  those  vehicles  are  also 
available  for  hire  by  hailing  on  public 
thoroughfares  or  at  stations  or  stands. 

"Trailer''  includes: 

(a)  Full  trailer  means  any  motor 
vehicle  other  than  a  pole  trailer  which  is 
designed  to  be  drawn  by  another  motor 
vehicle  and  so  constructed  that  no  part 
of  its  weight,  except  for  the  towing 
device,  rests  upon  the  self-propelled 
towing  unit.  A  semitrailer  equipped  with 
an  auxiliary  front  axle  (converter  dolly) 
shall  be  considered  a  full  trailer. 

(b)  Pole  trailer  means  any  motor 
vehicle  which  is  designed  to  be  drawn 


by  another  motor  vehicle  and  attached 
to  the  towing  vehicle  by  means  of  a 
"reach"  or  "pole."  or  by  being  "boomed" 
or  oUierwise  secured  to  the  towing 
vehicle,  for  transporting  long  or 
irregularly  shaped  loads  such  as  poles, 
pipes,  or  sbvctiu-al  members,  which 
generally  are  capable  of  sustaining 
themselves  as  beams  between  the 
supporting  connections. 

(c)  Semitrailer  means  any  motor 
vehicle,  other  than  a  pole  trailer,  which 
is  designed  to  be  drawn  by  another 
motor  vehicle  and  is  constructed  so  that 
some  part  of  its  weight  rests  upon  the 
self-propelled  towing  vehicle. 

,  "Truck"  means  any  self-propelled 
motor  vehicle  except  a  truck  tractor, 
designed  and/or  used  for  the 
transportation  of  property. 

"Truck  tractor''  means  a  self- 
propelled  motor  vehicle  designed  and/or 
used  primarily  for  drawing  other 
vehicles. 

"United  States"  means  the  50  States 
and  the  District  of  Columbia. 

$390.7    Rules  of  construclkMi. 

(a)  In  Part  325  of  Subchapter  A  and  in 
this  subchapter,  unless  the  context 
requires  otherwise: 

(1)  Words  imparting  the  singular 
include  the  plural; 

(2)  Words  imparting  the  plural  include 
the  singular 

(3)  Words  imparting  the  masculine 
gender  include  the  feminine;  and 

(4)  Words  imparting  Uie  present  tense 
include  the  future  tense. 

(b)  In  this  subchapter  the  word — 

(1)  "Officef  includes  any  person 
authorized  by  law  to  perform  the  duties 
of  the  office; 

(2)  "Writing"  includes  printing  and 
tjrpe  writing; 

{3]"Shall"  is  used  in  an  imperative 
sense; 

(4)  "Must'  is  used  in  an  imperative 
sense; 

(5)  "Should'  is  used  in  a 
recommendatory  sense; 

(6)  "May"  is  used  in  a  permissive 
sense;  and 

(7)  "Includes"  is  used  as  a  word  of 
inclusion,  not  limitation. 

Subpart  B— General  Requirements  and 
Information 

93M.9   State  and  local  laws,  effect  on. 

Except  as  otherwise  specifically 
indicated,  Subchapter  B  of  this  chapter 
is  not  intended  to  preclude  States  or 
subdivisions  thereof  from  establishing  or 
enforcing  State  or  local  laws  relating  to 
safety,  the  compliance  with  which 


would  not  prevent  full  compliance  with 
these  regulations  by  the  person  subject 
thereto. 

S390.11    Motor  carrlsr  to  rsquke 
obssrvanoe  o«  driver  regulations. 

yvhenever  in  Part  325  of  Subchapter  A 
or  in  this  subchapter  a  duty  is 
prescribed  for  a  driver  or  a  prohibition 
is  imposed  upon  the  driver,  it  shall  be 
the  duty  of  the  motor  carrier  to  require 
observance  of  such  duty  or  prohibition. 
If  the  motor  carrier  is  a  driver,  the  driver 
shall  likewise  be  bound. 

1390.13    AMkig  or  abetting  violations. 

No  person  shall  aid,  abet,  encourage, 
or  require  a  motor  carrier  or  its 
employees  to  violate  the  rules  of  this 
chapter. 

S9  390.15-390.17    [Reserved] 

9390.19    Additional  equipment  and 
accessories. 

Nothing  in  this  subchapter  shall  be 
construed  to  prohibit  the  use  of 
additional  equipment  and  accessories, 
not  inconsistent  with  or  prohibited  by 
this  subchapter,  provided  such 
equipment  and  accessories  do  not 
decrease  the  safety  of  operation  of  the 
motor  vehicles  on  which  they  are  used. 

9390.21    Marking  of  motor  vaMdes. 

(a)  General.  Every  self-propelled 
commercial  motor  vehicle  operated  by  a 
private  motor  carrier  of  property  in 
interstate  commerce,  and  every  self- 
propelled  motor  vehicle  operated  by  an 
interstate  motor  carrier  of  migrant 
workers,  must  be  marked  as  specified  in 
paragraphs  (b)  and  (c)  of  this  section. 

(b)  Nature  of  marking.  The  maricing 
must  display  the  following  information: 

(1)  The  name  or  trade  name  of  the 
motor  carrier  operating  die  self- 
propelled  motor  vehicle. 

(2)  The  city  or  community  and  State 
[name  abbreviated],  in  which  the  carrier 
maintains  its  principal  place  of  business. 

(3)  The  motor  carrier  identification 
number,  if  issued  by  die  FHWA, 
preceded  by  die  letters  "USDOT*. 

(4)  If  the  name  of  any  person  other 
than  the  operating  carrier  appears  on 
the  motor  vehicle  operated  under  its 
own  power,  either  alone  or  in 
combination,  the  name  of  the  operating 
carrier  shall  be  followed  by  the 
information  required  by  paragraphs 
(b)(1)  and  (2)  of  Uiis  section,  and  be 
preceded  by  the  words  "operated  by." 

(5)  Other  identifying  information  may 
be  displayed  on  the  vehicle  if  it  is  not 
inconsistent  with  the  information 
required  by  this  paragraph. 


(c)  Size,  shape,  location,  and  color  of 
marking.  The  marking  must — 

(1)  Appear  on  bodi  sides  of  die  self- 
propelled  vehicle; 

(2)  Be  in  letters  that  conb^st  sharply 
in  color  widi  the  background  on  wrhich 
the  letters  are  placed; 

(3)  Be  readUy  legible,  during  daylight 
hours,  from  a  distance  of  50  feet  while 
the  vehicle  is  stationary;  and 

(4)  Be  kept  and  maintained  in  a 
manner  that  retains  the  legibility 
required  by  paragraph  (c)(3)  of  Uiis 
section. 

(d)  Construction  and  durability.  The 
marking  may  be  painted  on  the  motor 
vehicle  or  may  consist  of  a  removable 
device,  if  that  device  meets  die 
identification  and  legibility 
requirements  of  this  section,  and  such 
marking  shall  be  maintained  in  such  a 
manner  as  to  remain  legible  as  required 
by  this  section. 

9390L23    Relief  from  hours^-MTvlce 
regulations— disasters. 

(a)  Any  motor  carrier  which  has  been 
requested  to  provide  relief  services  due 
to  disasters  such  as  floods,  earthquakes, 
or  pestilence,  or  govemmentally 
declared  emergencies,  may  request 
relief  from  9  395.3(b)  of  Part  395 
regarding  maximum  driving  and  on-duty 
time.  The  relief  shall  apply  only  to  those 
situations  where  a  motor  carrier  is 
direcdy  engaged  in  or  supporting  relief 
operations. 

(b)  Any  motor  carrier  seeking  relief 
from  9  395.3(b)  shall  contact  die 
Regional  Director  for  Motor  Carrier 
Safety  in  the  region  in  which  the  motor 
carrier's  principal  place  of  business  is 
located,  by  telephone,  giving  full  details 
of  the  disaster  or  emergency  situation.  If 
it  is  determined  that  relief  from 

9  395.3(b)  is  necessary  to  enhance  the 
motor  carrier's  ability  to  provide  vital 
service  to  the  public,  relief  shall  be 
granted  along  with  any  restrictions 
which  may  be  considered  necessary. 

(c)  Within  24  hours  after  any  relief 
from  9  395.3(b)  has  been  granted  by 
telephone  communication,  a  formal 
written  request  shall  be  submitted  to  the 
Regional  Director.  The  request  shall  give 
full  details  of  the  relief  operation,  the 
regulatory  relief  sought  and  the  period 
of  time  for  which  the  rehef  is  requested. 
All  approvals  for  relief  may  be  subject 
to  special  conditions. 

9390.25    [Reserved] 

9  390.27    Locations  of  regional  motor 
carrier  safety  offloes. 
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TwiMufy  indudod 

1   nnmttnm   mJ   maraln  wI    ■  i  lit  1 1  m 

LOCiwOn  Of  regionti  OfflCS 

1 

3 

Conracllcut.  Miina  Massachusetts.  Nm  Jaraay.  New  HampsNra.  New  York.  Rhode  Island. 
Vermont.  Puerto  Rico,  and  the  Virgin  Wands.  That  part  of  Canada  east  of  Highways  19 
and  8  trom  Port  8unM«  to  Godafic^  thence  a  siraighl  line  njnning  north  through 
Tobermory  and  Sudbury,  and  thence  due  north  to  the  Canadtan  border. 

Leo  W.  O-Brten,  Federal  Offtoe  BuikSng.  Room  729.  Attany, 
NY  12207. 

4 
5 

6 

7 
8 

9 
10 

Alabema.  Ftohda.  Georgia.  Kentudty.  Mississippi.  North  Cwoina.  Sntith  Carolina,  and 
Terwwssee. 

Wnois.  Indtena.  Michigan.  Minnesota.  Oko.  and  Wisconsin  That  part  of  Canada  west  of 
Higlxrays  19  and  8  from  Port  BurweN  to  Goderich,  thence  a  straight  line  running  north 
through  Tobermory  and  Sudbury,  and  thence  due  north  to  the  Canadian  border,  and  eesi 
of  Itte  boundary  between  the  Provinoes  of  Ontario  and  Manitoba  to  Hudson  Bay  Mid 
Ihenoe  a  straighi  line  north  to  the  dradtei  border. 

Baia  Caifomia  and  Sonora  and  the  Tenttoiy  of  Bata  CaMomia  Sur.,  Mexico.  AH  nations 

south  of  Mexico. 

Iowa.  Kansas,  Missouri,  wd  Nebrastca... 

Colorado,  Montana,  North  OaluMa,  South  Oatiota,  Utah.  Wyoming.  That  part  of  Canada  west 

of  Ihe  bowdary  between  the  Provincee  of  Onlwto  and  Manitoba  to  Hudeon  Bay  and 

thence  a  siraigM  Rne  due  north  to  the  Cwadtan  border,  and  east  of  Highway  95  from 

Kingsgato  to  Dtaebewy  and  ihenoe  a  siraighl  line  due  north  to  the  Canadtan  bonier. 
Arizona.  Caiifomia.  Hawai.  Nevada.  Guam.  Amehcan  Samoa,  and  Mwiana  Islands.  The 

States  of  Baia  Cafiiomia  and  Sonora,  Mexico,  and  the  Temtory  of  Bi^  Caifomia  Sur., 

Mexico. 
Alaska,  kjaho,  Oregoa  and  Washington.  That  part  of  Canada  west  of  Highway  95  Kingsgato 

to  Blaeberry  and  thence  a  straigM  line  due  north  to  the  Canadian  bonier.  mkI  M  the 

Province  of  British  Coiumbia. 

MO  21201. 
1720  Peachlree  Rd..  NW..  Suito  200,  Atlanta  GA  30309. 

18209  Dixie  Highway,  itomewood,  IL  60430. 

Room  BAOO.  Federal  Bulking.  819  Taytor  Street.  Ft  Worth. 
TX  76102. 

6301  RockhN  Rd.,  PX>.  Box -19715.  Kansas  City,  MO  64141. 
555  Zang  Street.  Room  400,  l^ewood.  CO  80228. 

211  Main  Street  Room  1106,  San  Francisco,  CA  94105. 

Mohawk  Buikina  Room  414,  706  SW..  Third  Ave.,  Portland. 
OR  97204. 

9390.29    (fteaerved] 

S  39(L31    CoptM  of  r*conto  or  doewMnts. 

(a)  All  records  and  documents 
required  to  be  maintained  under  thia 
subchapter  must  be  preserved  in  their 
original  form  for  the  periods  speciHed, 
tmless  the  records  and  documents  are 
suitably  photographed  and  the  microfilm 
is  retained  in  Ueu  of  the  original  record 
for  the  required  retention  period. 

(b)  To  bie  acceptable  in  lieu  of  original 
records,  photographic  copies  of  records 
must  meet  the  following  minimum    j 
requirements:  I 

(1)  Photographic  copies  shall  be  no 
less  readily  accessible  than  the  orighial 
record  or  document  as  normally  filed  or 
preserved  would  be  and  suitable  means 
or  facilities  shall  be  available  to  locate, 
identify,  read,  and  reproduce  such  I 
photographic  copies.  i 

(2)  Any  significant  characteristic 
feature  or  other  attribute  of  the  original 
record  or  docimient.  which  photography 
in  black  and  white  will  not  preserve, 
shall  be  clearly  indicated  before  the 
photograph  is  made. 

(3)  The  reverse  side  of  printed  forms 
need  not  be  copied  if  nothing  has  been 
added  to  the  printed  matter  common  to 
all  such  forms,  but  an  identified, 
specimen  of  each  form  shall  be  on  the 
film  for  reference. 

(4)  Film  used  for  photographing  copies 
shall  be  of  permanent  record-type 
meeting  in  all  respects  the  minimimi 
specifications  of  the  National  Bureau  of 
Standards,  and  all  processes 
recommended  by  the  manufacturer  shall 
be  observed  to  protect  it  from 
deterioration  or  accidental  destruction. 


(5)  Each  roll  of  film  shall  include  a 
microfilm  of  a  certificate  or  certificates 
stating  that  the  photographs  are  direct 
or  facsimile  reproductions  of  the  original 
records.  Such  certificate(s)  shall  be 
executed  by  a  person  or  persons  having 
personal  knowledge  of  the  material 
covered  thereby. 

(c)  All  records  and  docimients 
required  to  be  maintained  imder  this 
subchapter  may  be  destroyed  after  they 
have  been  suitably  photographed  for 
preservation. 

(d)  Exception.  All  records  except 
those  requiring  a  signature  may  be 
maintained  through  the  use  of  computer 
technology  provided  the  motor  carrier 
can  produce,  upon  demand,  a  computer 
printout  of  the  required  data. 

S  390.33    VaMdM  uMd  for  purposM  othor 
ttim  doflnod. 

Whenever  a  motor  vehicle  of  one  type 
is  used  to  perform  the  functions 
normally  performed  by  a  motor  vehicle 
of  another  type,  the  requirements  of  this 
subchapter  and  Part  325  of  Subchapter 
A  shall  apply  to  the  motor  vehicle  and  to 
its  operation  in  the  same  manner  as 
though  the  motor  vehicle  were  actually  a 
motor  vehicle  of  the  latter  type. 

Example:  If  a  motor  vehicle  other  than  a 
bus  is  used  to  perform  the  functions  normally 
performed  by  a  bus,  the  regulations 
pertaining  to  buses  and  to  the  transportation 
of  passengers  shall  apply  to  that  motor 
vehicle. 


§  390.35    Cortiflcatos,  roporta,  and  records: 
faWflcation,  raproduetioit,  or  attoratioa 

No  motor  carrier,  its  agents,  officers, 
representatives,  or  employees  shall 
make  or  cause  to  make — 

(a)  A  fraudulent  or  intentionally  false 
statement  on  any  application, 
certificate,  report,  or  record  required  by 
Part  325  of  subchapter  A  or  this 
subchapter 

(b)  A  fraudulent  or  intentionally  false 
entry  on  any  application,  certificate, 
report,  or  record  required  to  be  used, 
completed,  or  retained,  to  comply  with 
any  requirement  of  this  subchapter  or 
Part  325  of  Subchapter  A;  or 

(c)  A  reproduction,  for  fraudulent        ^ 
purposes,  of  any  application,  certificate, 
report,  or  record  required  by  this 
subchapter  or  Part  325  of  Subchapter  A. 


§390.37 

Any  person  who  violates  the  rules  set 
forth  in  this  subchapter  or  Part  325  of 
Subchapter  A  may  be  subject  to  civil  or 
criminal  penalties. 

Technical  Amendmonts 

Due  to  the  revision  of  48  CFR  Part  390. 
the  following  technical  amendments  are 
necessary  to  correct  citations  found  in 
other  parts  of  title  49  CFR  and  are  set 
forth  below, 

PART  391— {AMENDED] 

2.  The  authority  citation  for  Part  391  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C  App.  2S05;  49  U.S.C. 
504  and  3102;  49  CFR  1.4& 


S  391.1    [Amtnded] 

3.  In  S  391.1,  paragraph  (b)  is  removed 
and  paragraph  (c)  is  redesignated  as 
paragraph  (b). 

S  391.2    [Amended] 

4.  In  5  391.2.  paragraphs  (a),  (b).  (c), 
and  (f)  are  removed;  paragraph  (d)  is 
redesignated  as  paragraph  (a);  and 
paragraph  (e)  is  redesignated  as 
paragraph  (b). 

§§391.3, 391.5,  and  391.7    [Rwnovwl] 

5.  Sections  391.3,  391.5,  and  391.7  are 
removed. 

§391.15    (Aimndodl 

6.  In  5  391.15,  paragraph  (c)(2Mi),  the 
reference  to  i  39a40  in  footnote  1  is 
Kivised  to  read  §  390.27.  and  the  words 
"Bureau  of  Motor  Carrier  Safety"  in 
footnote  1  are  revised  to  read  "Office  of 
Motor  Carrier  Standards." 

§391.35    (Affl«Mtod] 

7.  In  S  391.35.  paragraph  (e).  the 
reference  to  §  3ga40  in  footnote  1  it 
revised  to  read  {  390.27.  and  the  words 
"Bureau  of  Motor  Carrier  Safety"  in 
footnote  1  are  revised  to  read  "Office  of 
Motor  Carrier  Standards.*' 

§391.41    [Am«Mtod] 

8.  In  1 391.41,  paragraph  (b)(12),  the 
reference  to  §  390  in  footnote  1  is 
revised  to  read  §  390.27,  and  the  words 
"Bureau  of  Motor  Carrier  Safety"  in 
footnote  1  are  revised  to  read  "Office  of 
Motor  Carrier  Standards." 

9.  Section  391.43.  paragraph  (e),  is 
amended  by  redesignating  the 
concluding  text  as  paragaphs  (e)(1).  (2). 
and  (3)  and  revising  it  to  read  as 
follows: 

§391.43   Madical tMmlmrtioi^ certWcf 
of  physical  •xamhMtlon. 

(e)  *  *  * 

(1)  If  die  driver  is  quaUfied  only  when 
wearing  a  hearing  aid.  the  following 
statement  must  appear  on  the  medical 
examiner's  certificate:  "Qualified  only 
when  wearing  a  hearing  aid." 

(2)  If  a  medical  examiner  determines  a 
waiver  is  necessary  under  (  391.49.  the 
following  statement  shall  appear  on  the 
medical  examiner's  certificate: 
"Medically  unqualified  unless 
accompanied  by  a  waiver." 

(3)  If  a  medical  examine  determhies 
the  driver  is  qualified  to  (frive  only  in  an 
exempt  intracity  zone,  the  following 
statement  shall  appear  on  the  medical 
examiner's  certificate:  "Medically 
unqualified  imless  tfalving  wlthUi  an 
exempt  intracity  zone." 


§391.51    [Ammded] 

10.  In  §  391.51,  paragraph  (g).  the 
reference  to  "5  390.40"  is  revised  to  read 
as  "§  390.27". 

§391.61    [Anwndad] 

11.  In  §  391.61.  the  reference  to 
"§  395.2(f)"  is  revised  to  read  as 
"§  390.5". 

§391.62    [Retnovad  and  rMwvad] 

12.  Section  391.62  is  removed  and 
reserved. 

§391.63    [AmwKtod] 

13.  In  S  391.63,  paragraph  (a),  Uie 
reference  to  "§  395.2(f)"  is  revised  to 
read  as  "§  390.5". 

14.  In  §  391.65,  paragraph  (aH2)(iii]  is 
revised  to  read  as  follows: 

§391.65    Drivers  fumWMd  by  ottMT  tnotor 


(a)  *  *  * 
(2)  •  *  * 

(iii)  Certifies  that  the  driver  has  been 
regularly  employed  as  defined  in  §  390.5; 

§391.67    [Ammded] 

15.  In  S  391.67,  in  the  introductory 
text,  the  reference  to  "5  391.3(dJ"  is 
revised  to  read  "S  390.5". 

§391.69    [AmwKlMil 

16.  hi  S  391.69,  paragraph  (b).  the 
reference  to  "5  395.2(f)"  is  revised  to 
read  "5  390.5". 

§391.71    (AmmdMl) 

17.  In  S  391.71,  paragraphs  (a)  and  (b), 
the  references  to  "§  395.2(f)"  are  revised 
to  read  "§  390.5";  in  paragraph  (b)(1)  the 
reference  to  "§  390.4"  is  revised  to  read 
"8  390.5". 

PART  392— [AMENDED] 

18.  The  authority  citation  for  Part  392 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  App.  2505:  49  U.S.C 
3102;  49  CFR  1.48. 

19.  Section  392.1  is  revised  to  read  as 
follows: 

§392.1    Scop*  Of  tharulM  In  this  part 

Every  motor  carrier,  its  officers, 
agents,  representatives,  and  employees 
responsible  for  the  management, 
maintenance,  operation,  or  driving  of 
motor  vehicles,  or  the  hiring, 
supervising,  training,  assigning,  or 
dispatching  of  drivers,  shall  be 
instructed  in  and  conntly  with  the  rules 
in  this  part 

§392.4    [AmendMl] 

20.  In  §392.4.  paragraph  (aKl).  the 
reference  in  footnote  1  to  "§390.40"  is 
revised  to  read  "S  390.27",  and  the 


words  "Bureau  of  Motor  Carrier  Safety" 
in  footnote  1  are  revised  to  read  "Office 
of  Motor  Carrier  Standards." 

PART  393— {AMENDED] 

21.  The  authority  citation  for  Part  393 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  App.  2505: 49  U.S.C 
3102: 48  CFR  148. 

22.  Section  393.1  is  revised  to  read  as 
follows: 

§393.1    ScopaofthamlMoflhtopart 

Every  employer  and  employee  shall 
comply  and  be  conversant  with  the 
requirements  and  specifications  of  this 
part.  No  employer  shall  operate  a 
commercial  motor  vehicle,  or  cause  or 
permit  it  to  be  operated,  unless  it  is 
equipped  in  accoidance  with  the 
requirements  and  specifications  of  this 
part. 

§393.2   (Romovod  and  rMcrvodl 

23.  Section  393.2  is  removed  and 
reserved. 

24.  In  §  393.75,  paragraph  (f)(1)  is 
revised  to  read  as  follows: 

§393.75    TlTM. 

(0*  *  * 

(1)  Front  wheels — General  rule.  No 
motor  vehicle  shall  be  operated  with 
tires  on  the  front  wheels  which  carry  a 
greater  weight  than  that  specified  for  the 
tires  in  any  of  the  publications  of  the 
standardizing  bodies  listed  in  FMVSS 
No.  119  (49  CFR  571.119)  and  marked  on 
the  sidewall  of  the  tire.  Exception-. 
Provided,  that  the  load  does  not  exceed 
rated  capacity,  tires  not  marked  in 
accordance  with  FMVSS  No.  119  may  be 
used  on  the  front  axles  of  single-unit 
property-carrying  vehicles. 

PART  394— (AMENDED] 

25.  The  authority  citation  for  Part  394 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  App.  2505: 49  U.S.C 
504  and  3102;  49  CFR  1.48. 

26.  In  8  394.1,  paragraph  (c)  is  revised 
to  read  as  follows: 

§394.1    Scop*  of  the  rules  in  this  part 

(c)  Exemptions.  The  rules  in  this  part 
do  not  apply  to  farm-to-market 
agricultural  transportation  as  defined  in 
8  390.5. 


§394.3    (Am*nd*d] 

27.  In  8  394.3,  paragraph  (b)(3),  the  ' 
reference  to  "8  394,5~  is  revised  to  read 
"8  390.5". 
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9394.5    [F 

28.  Section  394.5  is  removed  and 
reserved. 

S  394.7    [AiMndad] 

29.  In  §  394.7,  paragraph  (a),  the 
reference  to  "S  390.40"  is  revised  to  read 
'•§  390.2r*. 

S  394.9    [AinwMtod] 

30.  In  section  394.9,  paragraphs  (a) 
and  (d),  the  references  to  "S  390.40"  as« 
revised  to  read  "5  390.27",  and  the 
words  "Regional  Director,  Motor  Carrier 
Safety"  in  paragraph  (d)  are  revised  to 
read  "Regional  Director,  Office  of  Motor 
Carrier  Safety." 

PART  395-(  AMENDED] 

31.  The  authority  citation  for  Part  395 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C  App.  2505;  49  U.S.C. 
504  and  3102;  49  CFR  1.48. 


§  395.1    [Rwnoved  and  rMerved] 

32.  Part  395  is  amended  by  removing 
and  reserving  S  395.1. 


S  395.2   (Amanded] 

33.  In  S  395.2.  paragraphs  (f)  and  (j) 
are  removed,  and  paragraphs  (g),  (h), 
and  (i)  are  redesignated  as  paragraphs 
(f).  (g)  and  (h),  respectively. 

§39SJ   [AmeiMtod]  j 

34.  In  5  395.3.  paragraph  (a)(3),  the 
reference  to  "5  395.2(g)"  is  revised  to 
read  '5  395.2(fl". 


§395J    [Amended] 

35.  In  S  395.8.  in  paragraphs  (f)(ll)  and 
(h)(2),  the  references  to  "J  395.2(g) '  are 
revised  to  read  as  "5  395.2(f)";  in 
paragraph  (k)(2),  the  words  "Regional 
Director,  Motor  Carrier  Safety"  are 
revised  to  read  "Regional  Director, 
Office  of  Motor  Carrier  Safety";  the 
reference  to  "5  390.40"  is  revised  to  read 
as  "§  390.27";  paragraph  (1)(2)  is 
removed;  and  paragraph  (1)(3)  is 
redesignated  as  (1)(2). 


9395.13    [AnMOdedl 

36.  In  S  395.13.  paragraph  (c)(2).  the 
words  "Regional  Director.  Motor  Carrier 
Safety"  are  revised  to  read  "Regional 
Director,  Office  of  Motor  Carrier 
Safety.". 

PART  396--{  AMENDED] 

37.  The  authority  citation  for  Part  396 
is  revised  to  read  as  follows: 

Autkoilty:  49  U.S.C.  App.  2505:  49  U.S.C. 
504  and  3102;  49  CFR  1.48.  ^ 

9  396.1    [Amended]  | 

38.  In  (  396.1,  paragraph  (b)  is 
removed  and  the  paragraph  designation 
(a)  is  removed. 


9396.3    [Amended] 

39.  In  9  396.3,  paragraph  (c)  is 
removed  and  paragraph  (d)  is 
redesignated  as  (c). 

4a  In  S  396.11,  paragraph  (d)  is 
revised  to  read  as  follows: 

9396.11    Driver  vehicle  Intpectlon 
raport(s). 

•        •        *        •        • 

(d)  Exemption.  The  rules  in  this 
section  shall  not  apply  to  driveaway- 
towaway  operations  as  specified  in 
§  396.15,  or  to  any  motor  carrier 
operating  only  one  (1)  motor  vehicle. 

PART  397— [AMENDED] 

41.  The  authority  citation  for  Part  397 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  App.  99  1801-1S13 
(1982  and  Supp.  UI 1985);  49  CFR  1.48. 

9397.1    [Amended] 

42.  In  9  397.1,  paragraph  (c)  is 
removed. 

9397.19    [Amended] 

43.  In  9  397.19,  paragraph  (b),  the 
reference  to  9  390.40  is  revised  to  read 
9  390.27. 

9397.21    [Removed] 

44.  Section  397.21  it  removed. 

45.  Appendix  F  to  Subchapter  B  is 
added  to  read  as  follows: 

Appendix  F  to  Subchapter  B— Commercial 
Zones 

Note. — ^The  text  of  these  definitions  is 
identical  to  the  text  of  49  CFR  Part  1048. 
revised  as  of  October  1, 1975,  which  is  no 
longer  in  print 

Commeidal  Zones 

Sec. 

1  New  York.  N.Y. 

2  Chicago,  Ul. 

3  St  Louis,  Mo.-East  St.  Louis,  111. 

4  Washington.  D.C. 

5  Los  Angeles,  Calif.,  and  contiguous  and 

adj^ent  municipalities. 

6  Philadelphia.  Pa. 

7  Cincinnati,  Ohio 

6  Kansas  City,  Mo.-Kansas  City.  Kans. 

9  Boston,  Mass. 

10  Davenport.  Iowa;  Rock  Island  and  Moline. 

UI. 

11  Conunercial  zones  of  municipalities  in 

New  Jersey  within  5  miles  of  New  York. 
N.Y. 

12  Commercial  zones  of  municipalities  in 

Westchester  and  Nassau  Coimties,  N.Y. 

13  Tucson,  Ariz. 

14  Albuquerque,  N.  Mex. 

18  Ravenswood,  W.  Va. 

19  Lake  Charles,  La. 

20  Syracuse,  N.Y. 

21  Baltimore.  Md. 

22  Cleveland,  Ohia 

23  Detroit.  Mich. 

24  Seattle.  Wash. 


25  Albany.  N.Y. 

28  Minneapolis-St  Paul,  Minn. 

27  New  Orleans,  La. 

28  Pittsburgh,  Pa. 

29  Portland.  Oreg. 

30  Vancouver,  Wash. 

31  Charleston.  S.C 

32  Charleston.  W.  Va. 

33  Memphis,  Tenn. 

34  Houston.  Tex. 

35  Pueblo.  Colo. 
38  Warren,  Ohio 

37  Louisville.  Ky. 

38  Sioux  City.  Iowa. 

39  Beaumont  Tex 

40  Metropolitan  Government  of  Nashville 

and  Davidson  County,  Tenn. 

41  Consolidated  City  of  Indianapolis,  Ind. 

42  Lexington-Fayette  Urban  County,  Ky. 

43  Definitions. 

44  Commercial  zones  determined  generally, 

with  exceptions. 

45  Controlling  distances  and  population  data. 

Section  1    New  York,  N.Y. 

(a)  The  application  of  9  1048.101 
Commercial  Zones  determined 
generally,  with  exceptions,  is  hereby 
extended  to  New  York,  N.Y. 

(b)  The  exemption  provided  by 
section  203(b)(8)  of  the  Interstate 
Conunerce  Act,  of  transportation  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  performed  wholly  within  the 
zone  the  limits  of  which  are  defined  in 
paragraph  (a)  of  this  section,  is  hereby 
removed  as  to  all  such  transportation 
except: 

(1)  Transportation  which  is  performed 
wholly  witliin  the  following  territory: 
The  area  within  the  corporate  limits  of 
the  cities  of  New  York,  Yonkers,  Mount 
Vernon.  North  Pelham,  Pelham.  Pelham 
Manor,  Great  Neck  Estates.  Floral  Park, 
and  Valley  Stream.  N.Y..  and 
Englewood,  N.J.;  the  area  within  the 
borough  limits  of  Alpine,  Tenafly, 
Englewood  Cliffs,  Leonia,  Fort  Lee, 
Edgewater,  Clilfside  Park,  Fairview, 
PaUsades  Paric,  and  Ridgefield,  Bergen 
County,  N.J.;  and  that  part  of  Hudson 
County,  N.)..  east  of  Newark  Bay  and 
the  Hackensack  River 

(2)  Transportation  which  is  performed 
in  respect  of  a  shipment  which  has  had 
a  prior,  or  will  have  a  subsequent 
movement  by  water  carrier,  and  which 
is  performed  wholly  between  points 
named  in  subparagraph  (1)  of  this 
paragraph,  on  the  one  hand.  and.  on  the 
other,  those  points  in  Newark  and 
Elizabeth,  N.J.,  identified  as  follows:  All 
points  in  that  area  within  the  corporate 
limits  of  the  cities  of  Newark  and 
Elizabeth,  N.].,  west  of  Newark  Bay  and 
boimded  on  the  south  by  the  main  line 
of  the  Central  Railroad  of  New  Jersey, 
on  the  west  by  the  Newark  &  Elizabeth 
Branch  of  the  Central  Railroad  Company 


of  New  Jersey,  and  on  the  north  by  the 
property  line  of  the  Penn  Central 
Transportation  Company. 

(3)  Transportation  which  is  performed 
in  respect  of  a  shipment  by  rail  carrier, 
and  which  is  performed  wholly  between 
points  named  in  subparagraph  (1)  of  this 
paragraph,  on  the  one  hand,  and,  on  the 
other, 

■  (a)  Those  portions  of  Kearny,  N.J., 
within  an  area  bounded  on  the  north  by 
the  main  line  of  the  Jersey  City  Branch 
of  the  Penn  Central  Transportation  Co., 
on  the  south  and  east  by  Fish  House 
Road  and  Pennsylvania  Avenue,  and  on 
the  west  by  the  property  line  of  the  Penn 
Central  Transportation  Co.  Truck-Train 
Terminal. 

(b)(i)  That  portion  of  Newark,  N.J., 
within  an  area  bounded  pn  the  north  by 
South  Street  ^nd  Delancey  Street  on  the 
east  by  Doremus  Avenue,  on  the  south 
by  the  freight  right-of-way  of  the  Penn 
Central  Transportation  Co.  (Waverly 
Yard,  Newark,  N.J.,  to  Greenville  Piers, 
Jersey  City,  N.J.,  line),  and  on  the  west 
by  the  Penn  Central  Transportation 
Co.'s  Himter  Street  produce  yard,  and 
(ii)  that  portion  of  Newark,  N.J.,  within 
an  area  bounded  on  the  north  by  Poinier 
Street,  on  the  east  by  Broad  Steet  on  the 
south  by  the  passenger  right-of-way  of 
the  Perm  Central  Transportation  Co.'s 
main  line  and  on  the  west  by 
Frelinghuysen  Avenue. 

(c)  That  portion  of  Port  Reading,  N.J., 
within  an  area  bounded  on  the  east  by 
the  Arthur  Kill,  on  the  south  by  the  right- 
of-way  of  the  Reading  Co.,  on  the  west 
by  Cliff  Road,  and  on  the  north  by 
Woodbridge-Carteret  Road,  and 

(d)  That  portion  of  Elizabeth.  N.J.. 
within  an  area  bounded  by  a  Une 
extending  from  Newark  Bay  westward 
along  Trumbull  Street  to  its  intersection 
with  Division  Street;  thence  northward 
along  Trumbull  Street  to  its  intersection 
with  East  North  Avenue;  thence 
eastward  along  East  North  Avenue  to  its 
intersection  with  the  New  Jersey 
Turnpike,  thence  along  the  New  Jersey- 
Turnpike  to  the  Elizabeth  Channel; 
thence  easterly  along  the  Elizabeth 
Chaimel  to  Newark  Bay;  thence  along 
the  western  shore  of  Newark  Bay  to  Uie 
point  of  beginning. 

Sec.  2    Chicago.  111. 

The  zone  adjacent  to  and 
conunercially  a  part  of  Chicago,  111., 
within  which  transportation  by  motor 
vehicle,  in  interstate  or  foreign 
commerce,  not  under  a  common  control, 
management,  or  arrangement  for  a 
continuous  carriage  or  shipment  to  or 
from  a  point  beyond  the  zone  is  partially 
exempt  from  regulation  under  section 
203(b)(8)  of  the  Interstate  Commerce  Act 


(49  U.S.C.  303(b)(8)),  includes  and  is 
comprised  of  all  points  as  follows: 

The  area  within  the  corporate  limits  of 
Chicago,  Evanston.  Oak  Park.  Cicero, 
Berwyn,  River  Forest  Willow  Springs, 
Bridgeview.  Hickory  Hills,  Worth, 
Homewood,  and  Lansing,  111.;  the  area  within 
the  township  limits  of  Niles,  Maine,  Leyden, 
Norwood  Park,  Proviso,  Lyons,  Riverside, 
Stickeny,  Worth,  Calumet  Bremen,  and 
Thornton  Townships,  Cook  County.  111.;  the 
area  comprised  of  that  part  of  Lemont 
Township,  Cook  County,  and  that  part  of 
Downers  Grove  Township.  Du  Page  County, 
III.,  bounded  by  a  line  beginning  at  the 
intersection  of  Archer  Avenue  and  the 
southern  corporate  limits  of  Willow  Springs, 
HI.,  and  extending  in  a  southwesterly 
direction  along  Archer  Avenue  to  its  junction 
with  Chicago  )oIiet  Road  (Sag  Lemont 
Highway),  thence  in  a  westerly  direction  over 
Chicago  Joliet  Road  to  its  junction  with 
Walker  Road,  thence  directly  north  along  an 
imaginary  line  to  the  southern  shoreline  of 
the  Chicago  Sanitary  and  Ship  Canal,  thence 
in  a  northeasterly  direction  along  said 
shoreline  to  the  corporate  Umits  of  Willow 
Springs,  including  points  on  the  indicated 
portions  of  the  highways  specified;  the  area 
within  Burr  Ridge,  Du  Page  County,  bounded 
by  a  line  beginning  at  the  intersection  of 
County  Line  Road  and  Frontage  Road,  thence 
southwesterly  along  Frontage  Road  to  its 
intersection  with  Garfield  Street  thence 
northerly  along  Garfield  Street  to  its  junction 
with  74th  Street  thence  westerly  along  an 
imaginary  line  to  the  junction  of  74th  Street 
and  Grant  Street,  thence  southerly  along 
Grant  Street  to  its  junction  with  75th  Street 
thence  westerly  along  75th  Street  to  its 
junction  with  Brush  Hill  Road,  thence 
southerly  along  Brush  Hill  Road  to  its 
junction  with  Frontage  Road,  thence 
northeasterly  along  Frontage  Road  to  its 
junction  with  County  Line  Road;  and  the  area 
within  the  corporate  Umits  of  Hammond, 
Whiting,  East  Chicago,  and  Gary,  Ind. 

Sec.  3    St.  Louis,  Mo.-East  St  Louis.  111. 

(a)  The  zone  adjacent  to  and 
commercially  a  part  of  St  Louis,  Mo.- 
East  St.  Louis,  I}1,  within  which 
fransportation  by  motor  vehicle  in 
interstate  or  foreign  commerce,  not 
imder  a  common  control,  management 
or  arrangement  for  a  continuous 
carriage  to  or  from  a  point  beyond  the 
zone  is  partially  exempt  from  regulation 
under  section  203(b)(8)  of  the  Interstate 
Commerce  Act  (49  U.S.C.  303(b)(8)), 
includes  and  is  comprised  of  all  points 
as  follows: 

(1)  All  points  within  the  corporate  limits  of 
St  Louis,  Mo.; 

(2)  All  points  in  St.  Louis  County,  Mo., 
within  a  line  drawn  0.5  mile  south,  west,  and 
north  of  the  following  line: — Beginning  at  the 
Jefferson  Barracks  Bridge  across  the 
Mississippi  River  and  extending  westerly 
along  Missouri  Highway  77  to  its  junction 
with  U.S.  Highway  61  Bypass,  thence  along 
U.S.  Highway  61  Bypass  to  its  junction  with 
U.S.  Highway  66.  thence  westerly  along  U.S. 
Highway  66  to  its  junction  with  Bowles 


Avenue,  thence  northerly  along  Bowles 
Avenue,  actual  or  projected,  to  the  Meramec 
River,  thence  easterly  along  the  south  bank  of 
the  Meramec  River  to  a  point  directly  south 
of  the  western  boundary  of  Kirkwood,  thence 
across  the  Meramec  River  to  and  along  the 
western  boundary  of  Kirkwood  to  Marshall 
Road,  thence  westeriy  along  Marshall  Road 
to  its  junction  with  Treecourt  Avenue,  thence 
northerly  along  Treecourt  Avenue  to  its 
junction  with  Big  Bend  Road,  thence  easterty 
along  Big  Bend  Road  to  the  western  boundry 
of  Kirkwood,  thence  northerly  along  the 
western  boundary  of  Kirkwood  to  its  junction 
with  Dougherty  Ferry  Road,  thence  westerly 
along  Dougherty  Ferry  Road  to  its  junction 
with  Interstate  Highway  244,  thence  northerly 
along  Interstate  Highway  244  to  its  junction 
with  Manchester  Road,  thence  easterly  along 
Manchester  Road  to  its  junction  with  the 
northwest  comer  of  Kirkwood,  thence  along 
the  western  and  northern  boundaries  of 
Kirkwood  to  the  western  boundary  of 
Huntleigh,  Mo.,  thence  along  the  western  and 
northern  boundaries  of  Huntleigh  to  its 
junction  with  Lindbergh  Boulevard,  thence 
northerly  along  Lindbergh  Boulevard  to  its 
junction  with  Lackland  Avenue,  thence  in  a 
westerly  direction  along  Lackland  Avenue  to 
its  junction  with  the  right-of-way  of  the 
proposed  Circumferential  Expressway 
(Interstate  Highway  244),  thence  in  a 
northerly  direction  along  said  right-of-way  to 
its  junction  with  the  right-of-way  of  the 
Chicago,  Rock  Island  and  Pacific  Railroad, 
thence  in  an  easterly  direction  along  said 
right-of-way  to  its  junction  with  Dorset! 
Road,  thence  in  an  easterly  direction  along 
Dorsett  Road  to  its  junction  with  Lindber^ 
Boulevard,  thence  in  a  northerly  direction 
along  Lindbergh  Boulevard  to  its  junction 
with  St.  Charles  Rock  Road,  thence  westerly 
along  St  Charles  Rock  Road  to  its  function 
with  the  Missouri  River,  thence  northerly 
along  the  east  shore  of  the  Missouri  River  to 
its  junction  with  the  Norfolk  and  Western 
Railway  Co.  right-of-way,  thence  easterly 
along  the  southern  boundary  of  the  Norfolk 
and  Western  Railway  Co.  right-of-way  to 
Lindbergh  Boulevard,  thence  in  an  easterly 
direction  along  Lindbergh  Boulevard  to  the 
western  boundary  of  St.  Ferdinand 
(Florissant],  Mo.,  thence  along  the  western, 
northern,  and  eastern  boundaries  of  St 
Ferdinand  to  junction  Insterstate  Highway 
270,  and  thence  along  Interstate  Highway  270 
to  the  corporate  limits  of  St  Louis  (near 
Chain  of  Rocks  Bridge);  and 

(3)  All  points  within  the  corporate  limits  of 
East  St  Louis,  Belleville,  Granite  City, 
Madison,  Venice,  Brooklyn,  National  City, 
Fairmont  City,  Washington  Park,  and  Sauget, 
111.;  that  part  of  the  village  of  Cahokia.  III., 
bounded  by  Illinois  Highway  3  on  the  east 
First  Avenue  and  Red  House  (Cargill)  Road 
on  the  south  and  southwest  the  east  line  of 
the  right-of-way  of  the  Alton  and  Southern 
Railroad  on  the  west  and  the  corporate  limits 
of  Sauget,  III.,  on  the  northwest  and  north: 
that  part  of  Centerville,  HI.,  bounded  by  a  Une 
beginning  at  the  junction  of  26th  Street  and 
the  corporate  limit  of  East  St.  Louis,  III.,  and 
extending  northeasterly  along  26th  Street  to 
its  junction  with  Bond  Avenue,  thence 
southeasterly  along  Bond  Avenue  to  its 
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junction  with  Owen  Street,  thence  | 

southwesterly  along  Owen  Street  to  its 
junction  with  Churdi  Road  thence 
southeasterly  along  Church  Road  to  its 
junction  with  Hlhiois  Avenue,  thence 
southwesterly  along  Illinois  Avenue  to  the 
southwesterly  side  of  the  right-of-way  of  the 
Illinois  Central  Railroad  Co.,  thence  along  the 
southwesterly  side  of  the  right-of-way  of  the 
Illinois  Central  Railroad  Co.  to  the  corporate 
limits  of  East  St.  Louis.  Ill,  thence  along  the 
corporate  limits  of  East  St.  Louis,  lU.,  to  the 
point  of  beginning;  and  that  area  bounded  by 
a  line  commencing  at  the  inteiiection  of  the 
right-of-way  of  the  Alton  and  Southern 
Railroad  and  the  Madiaon,  III.,  corporate 
limits  near  IMh  Street  and  extending  east 
and  south  akmg  said  light-of-way  to  its 
intersection  with  the  right-of-way  of  Illinois 
Terminal  Railroad  Co..  thence  southwesteriy 
along  the  Dlinoia  Tenirinal  Railroad  Ca  right- 
of-way  to  its  intersection  with  Illinois 
Highway  203,  thence  northwesteriy  along 
said  higbway  to  its  intersection  with  tha 
Madisoa  OU  corporate  boundary  near 
McCambiidge  Avenue,  thence  northerly 
along  the  Madison.  IlL.  corporate  boundary  to 
the  point  oi  beginning. 

(b)  The  exemption  provided  by 
section  203(b)(8)  of  the  Interstate 
Commerce  Act  in  respect  of 
tranaportation  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  between 
Belleville,  Hi.,  on  the  one  hand,  and,  on 
the  other,  any  other  point  in  the 
commercial  zone,  the  limits  of  which  are 
defined  in  paragraph  (a)  of  this  section, 
is  hereby  removed,  and  the  said 
transportation  is  hereby  subjected  to  all 
applicable  provisions  of  the  Interstate 
Commerce  Act 

Sec.  4    Washington.  DC 

The  zone  adjacent  to  and 
commercially  a  part  of  Washington.  DC 
within  which  transportation  by  motor 
vehicle,  in  interstate  or  foreign 
commerce,  not  imder  a  common  control, 
management,  or  arrangement  for  a 
continuous  carriage  to  or  from  a  point 
beyond  the  zone  is  partially  exempt 
from  regtdation  under  section  203(b)(8) 
of  the  Interstate  Commerce  Act  (49 
U.S.A.  303(b)(8])  includes  and  it  U 
comprised  of  all  as  follows: 

Beginning  at  the  intersection  of  MacArthur 
Boulevard  and  Falls  Road  (Maryland 
Highway  189)  and  extending  northeasterly 
along  Falls  Road  to  its  junction  with  Scott 
Drive,  dience  west  on  Scott  Drive  to  its 
junction  with  Viers  Drive,  thence  west  on 
Viers  Drive  to  its  junction  wilh  Glen  Mill 
Road,  thence  northeast  on  Glen  Mill  Road  to 
its  junction  with  Maryland  Highway  28. 
thence  west  on  Maryland  Highway  28  to  its 
junction  with  Shady  Grove  Road,  thence 
northeast  on  Shady  Grove  Road 
approximately  2.7  miles  to  Crabbs  Branch, 
thence  southeasterly  along  the  course  of 
Crabbs  Branch  to  Rock  Creek,  thence 
southeriy  along  the  course  of  Rock  Creek  to 
Viers  Mill  Road  (Maryland  Highway  588), 


thence  soatheasteily  along  Viers  Mill  Road 
approximately  0.3  mile  to  its  junction  with 
Aspen  Hill  Road,  thence  northeasterly  along 
Aspen  Hill  Road  to  its  junction  with 
Brookeville  Road  (Maryland  Highway  97), 
thence  southeasterly  along  Brookeville  Road 
to  its  juncUon  with  Maryliuid  Highway  183. 
thence  northeaatarly  along  Maryland 
Highway  183  to  Colesville.  Md^  thence 
southeasterly  along  Beitsville  Road  to  its 
junction  with  Po«nler  Mill  Road  (Maryland 
Highway  212),  thence  easterly  over  Powder 
Mill  Road  to  its  junction  with  Montgomery 
Road,  thence  northeasteriy  along 
Montgoraoy  Road,  approximately  (X2  mile,  to 
its  junctioo  with  an  unnumbered  highway 
extending  northaasteriy  to  the  north  of 
Ammendale  Normal  Institute,  thence  along 
such  unnumbered  highway  for  a  distance  of 
about  2.2  miles  to  its  jimction  somewhat 
north  of  Virginia  Manor,  Md.,  with  an 
uimumberad  highway  extanding  easteriy 
through  Muirldrk,  Md.,  dience  along  such 
unnumbered  higbway  through  Mniridric  to  its 
junction,  approxinaleiy  1.8  miles  east  of  the 
Baltimore  and  Ohio  Radlroad,  with  an 
unnumtiered  higbway.  tfaance  southwesteriy 
along  such  unnumbered  highway  for  a 
distance  of  alwut  aS  mile  to  its  junction  with 
an  unnumbered  hi^way,  thence 
southeasterly  along  such  unnumbered 
highway  through  Springfield  and  Hillmeade, 
Md.,  to  its  junction  with  Defense  Highway 
(U.S.  Highway  50),  thence  southwesterly 
along  Defense  Highwray  approximately  Oa 
mile  to  its  junction  with  &)terprise  Road 
(Maryland  Highway  556),  thence  southerly 
over  Enterprise  Road  to  its  junction  with 
Central  Avenue  (Maryland  Highway  214), 
thence  westerly  over  Central  Avenue  about 
0.5  mile  to  its  crossing  of  Western  Branch, 
thence  southeriy  down  the  course  of  Western 
Branch  to  Maryland  Highway  202.  thence 
westerly  approximately  0.3  mile  along 
Maryland  Hi^way  202  to  its  junction  with 
White  House  Road,  thence  southwesteriy 
along  White  House  Road  to  its  junction  with 
Maryland  Higbway  221,  thence  southeasterly 
along  Maryland  Highway  221  to  its  junction 
with  Maryland  Hi^way  4.  thence  westerly 
along  Maryland  Hi^way  4  to  the  boundary 
of  Andrews  Air  Force  Base,  thence  south  and 
west  along  said  boundary  to  Brandywine 
Road  [Maryland  Highway  5).  thence 
northwesterly  along  Maryland  Highway  5  to 
its  jimction  with  Maryland  Highway  337, 
thence  southwesterly  along  Maryland 
Highway  337  to  its  junction  with  Maryland 
Highway  224,  thence  southerly  along   ' 
Maryland  Highway  224  to  a  point  opposite 
the  mouth  of  Broad  Creek,  thence  due  west 
across  the  Potomac  River  to  the  west  bank 
thereof,  thence  southerly  along  the  west  bank 
of  the  Potomac  River  to  Gunston  Cove, 
thence  up  the  course  of  Gunston  Cove  to 
Pohick  Creek,  thence  up  the  course  of  Pohick 
Creek  to  Virginia  Highway  611,  thence 
southwesterly  along  Virginia  Highway  811  to 
the  Fairfax-Prince  William  County  line, 
thence  along  said  county  line  to  Virginia 
Highway  123,  thence  northerly  along  Virginia 
Highway  123  to  its  junction  with  Virginia 
Highway  638,  thence  northeasterly  along 
Virginia  Highway  638  to  its  junction  with 
Virginia  Highway  638,  thence  northwesterly 
along  Virginia  Highway  638  to  its  junction 


with  Virginia  Highway  820,  thence  westerly 
along  Virgbiia  Highway  620  to  its  junction 
with  Virginia  Highway  655,  thence 
northeasteriy  along  Virginia  Highway  655  to 
its  junction  with  U.S.  Highway  211,  thence 
westerly  along  U.S.  Highway  211  to  its 
junction  with  Vjrginia  Highway  608,  thence 
northerly  along  Virginia  Highway  606  to  its 
junction  with  U.S.  Highway  SO,  thence 
westerly  along  U.S.  HUghway  50  to  the 
Fairfax-Loudoun  County  line,  thence 
northeasterly  along  said  county  line  to  its 
intersection  with  Dulles  International  Airport 
thence  along  the  southern,  western,  and 
northern  boundaries  of  said  airport  to  the 
Fairfax-Loudotm  County  line  (at  or  near 
Dulles  Airport  Access  Road),  thence 
northeasteriy  along  said  county  line  to  its 
junction  with  Virginia  Highway  7,  thence 
southeasterly  along  Virginia  Highway  7  to  its 
junction  with  Virginia  FU^way  193,  thence 
along  Virginia  Highway  193  to  its  junction 
with  Scott  Run  Creek,  thence  northerly  down 
the  course  of  Scott  Run  Creek  to  the  Fbtomac 
River,  thence  due  north  across  the  river  to 
MacArthur  Boulevard  to  its  junction  with 
Maryland  Highway  189,  the  point  of 
beginning. 

Sec.  5    Los  Angeles,  CaUf  ,,  and 
contiguous  and  adjacent  municipalities. 

(a)  The  exemption  provided  by  section 
203(b)(8)  of  Part  II  of  the  Interstate 
Commerce  Act  to  the  extent  it  affects 
transportation  by  motor  vehicle,  in 
interstate  or  foreign  commerce, 
performed  wholly  within  Los  Angeles. 
Calif.,  or  wholly  within  any 
municipalitiy  contiguous  or  adjacent  to 
Los  Angeles,  Calif.,  or  wholly  a  part  of 
Los  Angeles,  as  defined  in  paragraph  (b) 
of  this  section,  or  wholly  within  the  zone 
adjacent  to  and  commercially  a  part  of 
the  San  Pedro,  Wilmington,  and 
Terminal  Island  Districts  of  Los  Angeles . 
and  Long  Beach,  as  defined  in  paragraph 
(c)  of  this  section,  or  wholly  within  the 
zone  of  any  independent  mtmicipaUty 
contiguous  or  adjacent  to  Los  Angeles, 
as  determined  under  S  1048.101,  or 
otherwise,  between  any  point  in  Los 
Angeles  County,  Calif.,  north  of  the  line 
described  below,  on  the  one  hand,  and. 
on  the  other,  any  point  in  Los  Angeles 
County,  Calif.,  south  thereof  is  hereby 
removed  and  the  said  transportation  is 
hereby  subjected  to  all  the  applicable 
provisions  of  the  Interstate  Commerce 
Act 

Beginning  at  the  Pacific  Ocean,  and 
extending  easteriy  along  the  northern  and 
eastern  corporate  limits  of  Manhattan  Beach 
to  the  northern  corporate  limits  of  Redondo 
Beach,  thence  along  the  northern  and  eastern 
corporate  limits  of  Redondo  Beach  to  the 
intersection  of  Inglewood  Avenue  and 
Redondo  Beach  Boulevard,  thence  along 
Redondo  Beach  Boulevard  to  the  corporate 
limits  of  Torrance,  thence  along  the 
norihwestera  and  eastern  corporate  limits  of 
Torrance  to  162d  Street,  thence  along  182d 
Street  Walnut  and  Main  Streets  to  Alondra 


'Boulevard,  thence  along  Alondra  Boulevard 
to  its  intersection  »vith  Dwight  Avenue, 
thence  southeriy  along  Dwight  Avenue  and 
an  imaginary  straight  line  extending 
southward  to  Greenleaf  Boulevard,  thence 
eastward  along  Greenleaf  Boulevard  to  the 
northwestern  comer  of  the  corporate  limits  of 
Long  Beach,  thence  along  the  northern  and 
eastern  corporate  limits  of  Long  Beach  to 
Artesia  Boulevard,  thence  east  on  Artesia 
Boulevard  to  the  Los  Angeles-Orange  County 
line. 

(b)  For  the  purpose  of  administration 
and  enforcement  of  Part  II  of  the 
Interstate  Commerce  Act.  the  zone 
adjacent  to  and  commercially  a  part  of 
Los  Angeles  and  contiguous 
municipalities  [except  the  San  Pedro, 
Wilmington,  and  Terminal  Island 
districts  of  Los  Angeles  and  Long  Beach, 
•Calif.),  in  which  transportation  by  motor 
vehicle  in  interstate  or  foreign 
commerce,  not  imder  a  common  control, 
management,  or  arrangement  for  a 
continuous  carriage  or  shipment  to  or 
from  a  point  beyond  the  zone,  will  be 
partially  exempt  from  regulation  under 
section  203(b)(8)  of  the  act.  is  hereby 
defined  to  include  the  area  of  a  line 
extending  in  a  generally  northwesterly 
and  northerly  direction  from  the 
intersection  of  Inglewood  Avenue  and 
Redondo  Beach  Boulevard  along  the 
eastern  and  northern  corporate  limits  of 
Redondo  Beach,  Calif.,  to  the  eastern 
corporate  limits  of  Manhattan  Beach. 
Calif.,  thence  along  the  eastern  and 
northern  corporate  limits  of  Manhattan 
Beach  to  the  Pacific  Ocean,  thence  along 
the  shoreline  of  the  Pacific  Ocean  to  the 
western  corporate  limits  of  Los  Angeles 
at  a  point  east  of  Topanga  Canyon,  and 
thence  along  the  western  corporate 
limits  of  Los  Angeles  to  a  point  near 
Santa  Susana  Pass;  south  of  a  line 
extending  in  a  generally  easterly 
direction  bom  a  point  near  Santa 
Susana  Pass  along  the  northern 
corporate  limits  of  Los  Angeles  to  the 
eastern  corporate  limits  of  Burbank, 
Calif.,  thence  along  the  eastern 
corporate  limits  of  Burbank  to  the 
northern  corporate  limits  of  Glendale. 
Calif.,  and  thence  along  the  northern 
gorporate  limits  of  Glendale  and 
Pasadena,  Calif.,  to  the  northeastern 
bomer  of  Pasadena;  west  of  a  line 
(extending  in  a  generally  southerly  and 
southwesterly  direction  from  the 
northeastern  comer  of  Pasadena  along 
the  eastern  and  a  portion  of  the  southern 
corporate  limits  of  Pasadena  to  the 
eastern  corporate  limits  of  San  Marino, 
Calif.,  thence  along  the  eastern 
corporate  limits  of  San  Marino  and  the 
eastern  and  a  portion  of  the  southern 
corporate  limits  of  Alhambra,  Calif.,  to 
the  western  corporate  limits  of 
Monterey  Park.  Calif.,  and  the  western 


corporate  limits  of  Montebello,  Calif., 
thence  along  the  western  corporate 
limits  of  Montebello,  Calif.,  to  the  Rio 
Hondo,  and  the  Los  Angeles  River  to  the 
northern  corporate  limits  of  Long  Beach; 
and  north  of  a  line  extending  in  a 
generally  westerly  direction  from  the 
Los  Angeles  River  along  the  northern 
corporate  limits  of  Long  Beach  and 
thence  along  Greenleaf  Boulevard  to  its 
intersection  with  an  imaginary  straight 
line  extending  southward  from  Dwight 
Avenue,  thence  north  on  the  imaginary 
straight  line  extending  southward  from 
Dwight  Avenue,  and  thence  northerly 
along  Dwight  Avenue  to  Alondra 
Boulevard,  thence  west  along  Alondra 
Boulevard,  Main,  Walnut,  and  182d 
Streets  to  the  eastern  corporate  limits  of 
Torrance,  thence  along  a  portion  of  the 
eastern  and  the  northwestern  corporate 
limits  of  Torrance  to  Redondo  Beach 
Boulevard,  and  thence  along  Redondo 
Beach  Boulevard  to  Inglewood  Avenue. 
(c)  For  the  purpose  of  administration 
and  enforcement  of  Part  n  of  the 
Interstate  Commerce  Act,  the  zone 
adjacent  to  and  commercially  a  part  of 
the  San  Pedro.  Wilmington,  and 
Terminal  Island  districts  of  Los  Angeles 
and  Long  Beach  in  which  transportation 
by  motor  vehicle  in  interstate  or  foreign 
commerce,  not  under  a  common  control, 
management,  or  arrangement  for  a 
continuous  carriage  or  shipment  to  or 
fi^m  a  point  beyond  the  zone,  will  be 
partially  exempt  from  regulation  under 
section  203(b)(8)  of  the  act.  is  hereby 
defined  to  include  the  area  east  of  a  line 
extending  in  a  generally  northerly  and 
northwesterly  direction  from  the  Pacific 
Ocean  along  the  western  corporate 
limits  of  Los  Angeles  to  258th  Street, 
thence  along  25dth  Street  to  the  eastern 
corporate  limits  of  Torrance,  and  thence 
along  a  portion  of  the  eastern,  and  along 
the  southern  and  western,  corporate 
limits  of  Torrance  to  the  northwestern 
comer  of  Torrance,  south  of  a  line 
extending  in  a  generally  easterly 
direction  fr'om  the  northwestern  comer 
of  Torrance  along  the  northwestem  and 
a  portion  of  the  eastern  corporate  limits 
of  Torrance  to  182d  Street  thence  along 
182d,  Wahiut.  Main,  and  Alondra 
Boulevard  to  its  intersection  with 
Dwight  Avenue,  thence  southerly  along 
Dwight  Avenue  and  an  imaginary 
straight  line  extending  southward  from 
Dwight  Avenue  to  Greenleaf  Boulevard 
and  thence  along  Greenleaf  Boulevard 
and  the  northern  corporate  limits  of 
Long  Beach  to  the  northeastern  comer  of 
Long  Beach;  west  of  the  eastem 
corporate  limits  of  Long  Beach;  and 
north  of  the  southern  corporate  limits  of 
Long  Beach  and  Los  Angeles. 


Sec  6    niiladelphia.  Pa. 

The  zone  adjacent  to  and 
commercially  a  part  of  Philadelphia,  Pa., 
within  which  transportation  by  motor 
vehicle,  in  interstate  or  foreign 
commerce,  not  under  a  common  control, 
management,  or  arrangement  for  a 
continuous  carriage  or  shipment  to  or 
from  a  point  beyond  such  zone,  is 
partially  exempt  from  regulation  under 
section  203(b)(8)  of  the  Interstate 
Commerce  Act  (49  U.S.C.  303(b)(8)) 
includes  and  is  comprised  of  all  points 
as  follows: 

(a)  The  area  within  Pennsylvania  included 
within  the  corporate  Hmits  of  Philadelphia 
and  Bensalem  and  Lower  Southampton 
Townships  in  Bucks  County;  Conshohocken 
and  West  Conshohocken,  Pa.,  and  Lower 
Moreland,  Abington,  Cheltenham, 
Springfield,  Whitemarsh,  and  Lower  Merion 
Townships  in  Montgomery  County:  an  area  in 
Upper  Dublin  Township,  Montgomery 
County,  bounded  by  a  line  beginning  at  the 
intersection  of  Pennsylvania  Avenue  and  Fori 
Washington  Avenue  and  extending  northeast 
along  Fort  Washington  Avenue  to  its  junction 
with  Susquehanna  Road,  thence  southeast 
along  Susquehanna  Road  to  its  junction  with 
the  right-of-way  of  the  Pennsylvania  Railroad 
Company,  thence  southwest  along  the  right- 
of-way  of  the  Pennsylvania  Railroad 
Company  to  Pennsylvania  Avenue,  thence 
northwest  along  Pennsylvania  Avenue  to  its 
junction  with  Fort  Washington  Avenue,  the 
point  of  beginning;  Haverford  Township  in 
Delaware  County;  and  an  area  in  Delaware 
County  south  and  east  of  a  line  extending 
southward  from  the  intersection  of  the 
western  and  northern  boundaries  of  Upper 
Darby  Township  along  Darby  Creek  to 
Bishop  Avenue,  thence  south  along  Bishop 
Avenue  to  Baltimore  Pike,  thence  west  along 
Baltimore  Pike  to  Pennsylvania  Highway  320, 
thence  south  along  Pennsylvania  Highway 
320  to  the  corporate  limits  of  Chester,  thence 
along  the  northern  corporate  limit  of  Chester 
in  a  westerly  direction  to  the  eastem 
boundary  of  Upper  Chichester  Township, 
thence  south  to  the  southem  boundary  of  said 
township  along  the  eastem  boundary  thereof, 
and  thence  west  along  the  southem  boundary 
of  said  township  to  the  Delaware  State  line, 
and  thence  south  along  the  Delaware  State 
line  to  the  Delaware  River,  and 

(b)  The  area  in  New  jersey  included  in  the 
corporate  limits  of  Camden,  Gloucester  City, 
Woodlynne,  Merchantville,  and  Palmyra 
Boroughs,  and  the  area  included  in 
Pennsauken  Township  in  Camden  County. 

Sec.  7    Cincinnati,  Ohio. 

The  zone  adjacent  to  and 
commercially  a  part  of  Cinciimati,  Ohio, 
within  which  fransportation  by  motor 
vehicle,  in  interstate  or  foreign 
commerce,  not  imder  a  common  control, 
management,  or  arrangement  for  a 
continuing  carriage  to  or  from  a  point 
beyond  the  zone  is  partially  exempt 
from  regulation  under  section  203(b)(8) 
of  the  Interstate  Commerce  Act  (49 
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U.S.C.  203(b)(8)).  includes  and  is 
comprised  of  ail  points  as  follows: 

Addystott.  Ohia  North  Bend.  Ohia 

Cheviot  Ohio.  Norwood.  Ohio. 

Cincinnati.  Ohio.  St  Bernard.  OUo. 

Clevea.  Ohio.  Covington.  Ky. 
Eloiwood  Place.  Ohia        Newport  Ky. 

Fairfax.  Ohio.  Cold  Spring.  Ky. 
Mariemont  Ohio. 

That  part  of  Ohio  bounded  by  a  line 
conunencing  at  the  intersection  of  the 
Colerain-Springfield  Township  line  and 
corporate  limits  of  Cincinnati.  Ohio,  and 
extending  along  said  township  line  in  a 
northeriy  direction  to  its  intersection  with  the 
Butler-Hamilton  County  line,  thence  in  an 
easterly  direction  along  said  county  line  to  its 
intersection  with  Ohio  Highway  4.  thence  in  a 
northerly  direction  along  Ohio  Highway  4  to 
Its  intersection  with  Seward  Road,  thence  in 
a  northerly  direction  along  said  road  to  its 
intersection  with  Port  Union  Road,  thence 
east  along  Port  Union  Road  to  the  Fairfield 
Township-Union  Township  line,  thence 
northward  along  said  township  line  to  its 
Intersection  with  the  right-of-way  of  the 
Pennsylvania  Railroad  Co.,  thence 
southeasterly  along  the  right-of-way  of  the 
Pennsylvania  Railroad  Co.  to  its  intersection 
with  Princeton-Glendale  Road  (Ohio 
Highway  747],  thence  southward  along  said 
road  to  its  intersection  with  Mulhauser  Road, 
thence  in  an  easteriy  direction  along  said 
road  to  the  terminus  thereof  west  of  the 
tracks  of  the  Peimsylvania  Railroad  Co.. 
thence  continue  in  an  easterly  direction  in  a 
straight  tine  to  Allen  Road,  thence  along  the 
latter  to  the  junction  thereof  with  Cincinnati- 
Dayton  Road,  thence  in  a  southerly  direction 
along  Cincinnati-Dayton  Road,  to  the  Butler. 
Hamilton  Coimty  line,  thence  along  said 
county  line  to  the  Warren-Hamilton  County 
line  in  an  easterly  direction  to  the  Symmes- 
Sycamore  Township  line,  thence  in  a 
southerly  direction  along  the  Synunes- 
Sycamore  Township  line  to  its  intersection 
with  the  Columbia  Township  line,  thence  in  a 
westerly  direction  along  Sycamore-Columbia 
Township  line  to  Madeira  Township,  thence 
in  a  clockwise  direction  around  the  boundary 
of  Madeira  Township  to  the  Sycamore- 
Columbia  Township  line,  thence  in  a  westerly 
direction  along  said  township  line  to 
Silverton  Township,  thence  in  a  southeriy 
direction  along  said  corporate  limits  to       | 
junction  with  Redbank  Road,  thence  in  a 
southerly  direction  over  Redbank  Road  to  the 
Cincinnati  Corporate  limits. 

That  part  of  Kenton  Cotmty,  Ky.,  lying  on 
and  north  of  a  line  conunencing  at  the 
intersection  of  the  Kenton-Boone  County  line 
and  Dixie  Highway  (U.S.  Highways  25  and 
42),  and  extending  over  said  highway  to  the 
corporate  limits  of  Covington.  Ky.,  including 
communities  on  the  described  line. 

That  part  of  Campbell  County,  Ky.,  lying  on 
and  north  of  a  line  commencing  at  the 
southern  corporate  hmits  of  Newport,  Ky., 
and  extending  along  Licking  Pike  (Kentucky 
Highway  9]  to  junction  with  Johns  Hill  Road, 
thence  along  Johns  Hill  Road  to  junction  with 
Alexandria  Pike  (U.S.  Highway  27),  thence 
northward  along  Alexandria  Pike  to  junction 
with  River  Road  (Kentucky  Highway  445). 
thence  over  the  latter  to  the  Ohio  River, 
including  communities  on  the  described  line. 


That  part  of  Boone  County,  Ky..  bounded 
by  a  line  beginning  at  the  Boone-Kenton 
County  line  west  of  Erlanger,  Ky.,  and 
extending  in  a  northwesterly  direction  along 
Donaldson  Highway  to  its  intersection  with 
Zig-Zag  Road,  thence  along  Zig-Zag  Road  to 
its  intersection  with  Kentucky  Highway  18, 
thence  along  Kentucky  Highway  18  to  its 
intersection  with  Kentucky  Highway  237, 
thence  along  Kentucky  Highway  237  to  its 
intersection  with  Kentucky  Highway  20,  and 
thence  easterly  along  Kentucky  Highway  20 
to  the  Boooe-Kenton  County  line. 

That  part  of  Boone  and  Kenton 
Counties,  Ky..  bounded  by  a  line 
commencing  at  tlie  intersection  of  tiie 
Boone-Kenton  County  line  and  U.S. 
Highway  42,  and  extending  in  a 
southwesterly  direction  along  U.S. 
Highway  42  to  its  junction  with 
Gunpowder  Road,  thence  southerly 
along  Gunpowder  Road  to  its  junction 
with  Sunnybrook  Road,  thence  easterly 
along  Sunnybrook  Road  to  its  jtmction 
with  Interstate  Highway  75,  thence  in  a 
straight  line  in  a  northeasterly  direction 
to  Richardson  Road,  thence  in  an 
easterly  direction  over  Richardson  Road 
to  its  jimction  with  Kentucky  State 
Route  1303.  thence  in  a  northerly 
direction  over  Kentucky  State  Route 
1303  to  the  southern  boundary  of 
Edgewood.  Kenton  County.  Ky. 

Sec  8    Kansas  City,  Mc-Kansas  Gty. 
Kans. 

The  zone  adjacent  to  and 
commercially  a  part  of  Kansas  City, 
Mo.-Kansas  City,  Kans.,  within  which 
transportation  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  not 
under  a  common  control,  management 
or  arrangement  for  a  continuing  carriage 
to  or  from  a  point  beyond  the  zone  is 
partially  exempt  from  regulation  under 
section  203(b)(8)  of  the  Interstate 
Commerce  Act  (49  U.S.C.  303(b)(8)). 
includes  and  is  comprised  of  all  points 
as  follows: 

Beginning  on  the  north  side  of  the  Missouri 
River  at  the  western  boundary  line  of 
Parkville,  Mo.,  thence  along  the  western  and 
northern  botmdaries  of  Parkville  to  the 
Kansas  City,  Mo.,  corporate  limits,  thence 
along  the  western,  northern,  and  eastern 
corporate  limits  of  Kansas  City,  Mo.,  to  its 
junction  with  U.S.  Bypass  71  (near  Liberty, 
Mo],  thence  along U.S.  Bypass  71  to  Liberty, 
thence  along  the  northern  and  eastern 
boundaries  of  Liberty  to  its  junction  with  U.S. 
Bypass  71  south  of  Liberty,  thence  south 
along  U.S.  Bypass  71  to  its  junction  with  the 
Independence.  Mo.,  corporate  limits,  thence 
along  the  eastern  Independence,  Mo., 
corporate  limits  to  its  junction  with  Interstate 
Highway  70,  thence  along  Interstate  Highway 
70  to  its  junction  with  the  Blue  Springs,  Mo., 
corporate  limits,  thence  along  the  western, 
northern,  and  eastern  corporate  limits  of  Blue 
Springs,  Mo.,  to  its  junction  with  U.S. 
Highway  4a  thence  east  along  U.S.  Highway 


40  to  its  junction  with  Brizen-Dine  Road, 
thence  south  along  the  southeriy  extension  of 
Brizen-Dine  Road  to  its  junction  with 
Missouri  Highway  AA,  thence  along  Missouri 
Highway  AA  to  its  junction  with  the  Blue 
Springs,  Mo.,  corporate  limits,  thence  along 
the  southern  and  western  corporate  limits  of 
Blue  Springs,  Mo.,  to  its  junction  with  U.S. 
Highway  40,  thence  west  along  U.S.  Highway 
40  to  its  junction  with  the  Lee's  Summit  Nto., 
corporate  limits. 

Thence  along  the  eastern  Lee's  Summit 
corporate  limits  to  the  )ackson-Cass  County 
line,  thence  west  along  ]ackson-Cass  County 
line  to  the  eastern  corporate  limits  of  Belton, 
Mo.,  thence  along  the  eastern,  southern,  and 
western  corporate  limits  of  Belton  to  the 
western  boundary  of  Richards-Gebaur  Air 
Force  Base,  thence  along  the  western 
boundary  of  said  Air  Force  Base  to  Missouri 
Highway  ISO,  thence  west  along  Missouri 
Highway  150  to  the  Kansas-Missouri  State 
line,  thence  north  along  the  Kansas-Missouri 
State  line,  to  110th  Street  thence  west  along 
110th  Street  to  its  junction  with  U.S.  Highway 
69,  thence  north  along  U.S.  Highway  89  to  its 
junction  with  103d  Street  thence  west  along 
103d  Street  to  its  junction  with  Quivers  Road 
(the  corporate  boundary  of  Lenexa,  Kans.), 
thence  along  the  eastern  and  southern 
boundaries  of  L«nexa  to  Black  Bob  Road, 
thence  south  along  Black  Bob  Road  to  119th 
Street  thence  east  along  119th  Street  to  the 
corporate  limits  of  Olathe,  Kans.,  thence 
south  and  east  along  the  Olathe  corporate 
limits  to  Schlagel  Road,  thence  south  along 
Schlagel  Road  to  Olathe  Morse  Road,  thence 
west  along  Olathe  Morse  Road  to  the 
northeast  comer  of  Johnson  County  Airport 
thence  south,  west  and  north  along  the 
boundaries  of  said  airport  to  Pflumm  Road. 
thence  north  along  Pflumm  Road  to  its 
junction  with  Olathe  Martin  City  Road, 
thence  west  along  Olathe  Martin  City  Road 
to  its  junction  with  Murden  Road,  thence 
south  along  Murden  Road  to  its  junction  with 
Olathe  Morse  Road  (the  corporate  boundary 
of  Olathe,  Kans.],  thence  west  and  north 
along  said  corporate  boimdary  to  its 
intersection  with  U.S.  Highway  56,  thence 
southwest  along  U.S.  Highway  56  to  its 
junction  with  lS9th  Street 

Thence  west  along  iseth  Street  to  its 
junction  %vith  the  Johnson  Coimty  Industrial 
Airport,  thence  south,  west  north  and  east 
along  the  boundaries  of  said  airport  to  the 
point  of  beginning,  on  159th  Street,  thence, 
east  along  159th  Street  to  its  junction  with 
U.S.  Highway  56,  thence  northeast  along  U.S. 
Highway  56  to  its  junction  with  Parker  Road, 
thence  north  along  Parker  Road  to  the 
northern  boundary  of  Olathe,  thence  east  and 
north  along  the  northern  corporate  limits  of 
Olathe  to  Pickering  Road,  thence  north  along 
Pickering  Road  to  107th  Street  (the  corporate 
boundary  of  Lenexa,  Kans.),  thence  along  the 
western  and  northern  boundaries  of  Lenexa 
to  Pflumm  Road,  thence  north  along  Pflumm 
Road  to  its  junction  with  Kansas  Highway  10, 
thence  along  Kansaa  Highway  10  to  its 
junction  wiOi  Kansas  Highway  7,  thence 
along  an  imaginary  line  due  west  across  the 
Kansas  River  to  the  Wyandotte  County- 
Leavenworth  County  line  (142d  Street)  at 
Loring,  Kans..  dienca  wcstsriy  along  County 


Route  No.  62,  a  distance  of  three-fourths  of  a 
mile  to  the  entrance  of  the  facilities  at  Mid- 
Continent  Underground  Storage,  Loring. 
thence  from  Loring  In  a  northerly  direction 
along  Loring  Lane  and  Lindwood  Avenue  to 
the  southern  boundary  of  Bonner  Springs, 
Kans. 

Thence  along  the  southern,  western,  and 
northern  boundaries  of  Bonner  Springs  to  its 
intersection  with  Kansas  Highway  7,  thence 
southeast  along  Kansas  Highway  7  to  its 
junction  with  Kansas  Highway  32,  thence 
east  on  Kansas  Highway  32  to  the  corporate 
boundary  of  Kansas  City,  Kans^  thence 
north,  west  and  east  along  the  corporate 
boundaries  of  Kansas  City,  Kans.,  to  its 
junction  with  Cemech  Road  and  Pomeroy 
Drive,  thence  northwesterly  along  Pomeroy 
Drive  to  its  junction  with  79th  Street  thence 
along  TOth  Sb«et  to  its  junction  with 
Walcotte  Drive  at  Pomeroy,  Kans.,  thence 
due  west  U  miles  to  its  junction  with  an 
unnamed  road,  thence  north  along  such 
unnamed  road  to  the  entrance  of  Powell  Port 
facility,  thence  due  north  to  the  southern 
bank  of  the  Missouri  River,  thence  east  along 
the  southern  bank  of  Missouri  River  to  a 
point  directly  across  from  the  western 
boundary  of  Parkville,  Mo.,  thence  across  the 
Missouri  River  to  the  point  of  beginning. 

Sec  9    Bostoa.  Mass. 

For  the  purpose  of  administration  and 
enforcement  of  Part  II  of  the  Interstate 
Commerce  Act,  the  zone  adjacent  to  and 
commercially  a  part  of  Boston,  Mass,, 
and  contiguous  municipalities  in  which 
transportation  by  motor  vehicle  in 
interstate  or  foreign  commerce,  not 
under  a  common  control,  management, 
or  arrangement  for  a  continuous 
carriage  or  shipment  to  or  from  a  point 
beyond  the  zone.  wiU  be  partially 
exempt  under  section  203(b)(8)  of  the  act 
from  regulation,  is  hereby  defmed  to 
include  the  following: 

Boston,  Mass.;  Winthrop,  Mass.;  Chelsea, 
Mass.:  Revere,  Mass.:  Everett.  Mass.;  Maiden. 
Mass.;  Medford.  Mass.;  Somerville,  Mass.; 
Cambridge,  Mass.;  Watertown,  Mass.; 
Brookline,  Mass.:  Newton,  Mass.:  Needham. 
Mass.:  Dedham,  Mass.:  Milton.  Mass.: 
Quincy,  Mass. 

Sec.  10    Davenport.  Iowa;  Rock  Island 
and  Moline,  lU. 

For  the  ptupose  of  administration  and 
enforcement  of  Part  II  of  the  Interstate 
Commerce  Act,  the  zones  adjacent  to 
and  commercially  a  part  of  Davenport, 
Iowa,  Rock  Island  and  Moline,  111.,  in 
which  transportation  by  motor  vehicle, 
in  interstate  or  foreign  commerce,  not 
imder  a  common  control,  management, 
or  arrangement  for  a  continuous 
carriage  or  shipment  to  or  from  a  point 
beyond  such  municipalities  or  zones, 
will  be  partially  exempt  from  regulation 
under  section  203(b)(8)  of  the  act  (49 
U.S.C  303(b)(8)  are  hereby  determined 
to  be  coextensive  and  to  include  and  to 
be  comprised  of  Hie  following: 


(a)  All  points  witliin  the  corporate  limits  of 
the  city  of  Davenport  and  the  city  of 
Bettendorf,  and  in  Davenport  Township, 
Iowa. 

(b)  AD  points  north  of  Davenport  Township 
within  that  portion  of  Sheridan  Township, 
Iowa,  bounded  by  a  line  as  follows: 
Beginning  at  the  points  where  U.S.  Highway 
61  crosses  the  Davenport-Sheridan  Township 
line  and  extending  northward  along  U.S. 
Hi^way  61  to  the  right-of-way  of  the 
Chicago.  Milwaukee.  St.  Paul  &  Pacific 
Railroad  Co..  thence  northwesterly  along  said 
right-of-way  to  its  junction  with  the  first  east- 
west  unnumt>ered  highway,  thence  westerly 
approximately  0.25  mile  to  its  junction  with  a 
north-south  unnumbered  highway,  thence 
southerly  along  such  unnumbered  highway  to 
the  northeast  comer  of  Mount  Joy  Airp>ort 
thence  along  the  northern  and  western 
boundaries  of  said  airport  to  the 
southwestern  comer  thereof,  and  thence 
south  in  a  straight  line  to  the  northern 
boundary  of  Davenport  Township. 

(c](l]  'That  part  of  Iowa  lying  west  of  the 
municipal  limits  of  Davenport  south  of  Iowa 
Highway  22,  north  of  the  Mississippi  River 
and  east  of  the  present  western  boundary  of 
the  Dewey  Portland  Cement  Co.,  at  Linwood. 
including  points  on  such  boundaries,  and  (2) 
that  part  of  Iowa  east  of  the  municipal  limits 
of  Bettendorf,  south  of  U.S.  Highway  67,  west 
of  a  private  road  running  between  U.S. 
Highway  67  and  Riverside  Power  Plant  of  the 
lowa-Illlnois  Gas  »  Electric  Co.,  and  north  of 
the  Mississippi  River,  including  points  on 
such  boundaries. 

(d)  The  municipalities  of  Carbon  Cliff, 
Silvis.  East  Moline.  Moline.  Rock  Island,  and 
Milan,  111.,  and  that  part  of  Illinois  lying  south 
or  east  of  such  municipalities,  within  a  line  as 
follows:  Beginning  at  a  point  where  Illinois 
Highway  84  crosses  the  southern  municipal 
limits  of  Carbon  C\\tt  and  extending  southeriy 
along  such  highway  to  its  junction  with 
Colons  Road,  thence  westerly  along  Colona 
Road  to  Bowlesburg  Road,  thence  southeriy 
on  Bowlesburg  Road  to  the  southern 
boundary  of  Hampton  Township,  thence 
along  the  southern  boundaries  of  Hampton 
and  South  Moline  Townships  to  U.S. 
Highway  15a  thence  southerly  along  \JJ&. 
Highway  150  to  the  southern  boundary  of  the 
Moline  Airport,  thence  along  the  southern 
and  western  boundaries  of  the  Moline 
Airport  to  Illinois  Highway  92,  and  thence 
along  Illinois  Highway  92  to  the  corporate 
limits  of  Milan. 

(e)  All  points  in  Illinois  within  one-half 
mile  on  each  side  of  Rock  Island  County 
State  Aid  Route  No.  9  extending 
southwesteriy  from  the  corporate  limits  of 
Milan  for  a  distance  of  1  mile,  including 
points  on  such  highway. 

Sec.  11    Commerdal  zones  of 
municipalities  in  New  Jersey  within  5 
miles  of  New  York,  N.Y. 

(a)  The  application  of  §  1048.101  is 
hereby  extended  to  each  municipality  in 
New  Jersey,  any  part  of  which  is  within 
5  miles  of  the  corporate  limits  of  New 
York.  N.Y. 

(b)  The  exemption  provided  by 
section  203(b)(8)  of  the  Interstate 


Conmierce  Act.  of  transportation  by 
motor  vehicle,  in  interstate  or  foreign 
comment,  performed  wholly  within  any 
commercial  zone,  the  limits  of  which  are 
defined  in  paragraph  (a)  of  this  section, 
is  hereby  removed  as  to  all  such 
transportation  except  (1)  transportation 
which  is  performed  wholly  between  any 
two  points  in  New  Jersey,  or  (2) 
transportation  which  is  performed 
wholly  between  points  in  New  Jersey 
named  in  §  1048.1(b)(1),  on  the  one 
hand,  and.  on  the  other,  points  in  New 
York  named  in  }  1048.1(b)(1). 

Sec.  12    Commerdal  sones  of 
mimidpalities  in  Westchester  and 
Nassau  Counties,  N.Y. 

(a)  The  application  of  S  1048.101  is 
hereby  extended  to  each  municipality  in 
Westchester  or  Nassau  Counties,  N.Y. 

(b)  The  exemption  provided  by 
section  203(b)(8)  of  the  Interstate 
Commerce  Act,  of  transportation  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  performed  wholly  within  any 
commercial  zone,  the  limits  of  which  are 
defined  in  paragraph  (a)  of  this  section, 
is  hereby  removed  as  to  -all  such 
transportation  except  (1)  transportation 
which  is  performed  wholly  between 
points  in  New  York  neither  of  which  is 
New  York  City.  NY,  or  (2)  transportation 
which  is  performed  wholly  between 
points  in  Westchester  or  Nassau  County 
named  in  i  1048.1(b)(1),  on  the  one 
hand,  and,  on  the  other.  New  York  City, 
N.Y.,  or  points  in  New  Jersey  named  in 
51048.1(b)(1).    ^ 

Sec.  13    Tucson.  Ariz. 

That  zone  adjacent  to  and 
commercially  a  part  of  Tucson,  Ariz., 
within  which  transportation  by  motor 
vehicle,  in  interstate  or  foreign 
commerce,  not  under  a  common  control 
management,  or  arrangement  for  a 
continuous  carriage  or  shipment  to  or 
from  a  point  beyond  the  zone,  is 
partially  exempt,  under  section  203(b)(8) 
of  the  Interstate  Commerce  Act  (49 
U.S.C.  303(b)(8))  from  regulation, 
includes,  and  is  comprised  of,  all  points 
as  follows: 

(a]  The  municipality  of  Tucson,  Ariz.,  itself. 

(b]  All  points  within  a  line  drawn  5  miles 
beyond  the  corporate  limits  of  Tucson.  Ariz. 

(c]  All  points  in  that  area  south  of  the  line 
described  in  paragraph  (b)  of  this  section, 
bounded  by  a  line  as  follows:  Beginning  at 
the  point  where  the  line  described  in 
paragraph  (b)  of  this  section,  intersects 
Wilmot  Road,  thence  south  along  Wilmot 
Road  to  junction  Nogales  Old  Vail 
Connection,  thence  west  along  Nogales  Old 
Vail  Connection,  actual  or  extended,  to  the 
Santa  Cruz  River,  thence  north  along  the  eas* 
bank  of  the  Santa  Cruz  River  to  its  joinder 
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with  the  line  described  in  paragraph  (b)  of 
this  section. 

(d)  All  of  any  municipality  any  part  of 
which  is  within  the  limits  of  the  combined 
areas  defined  in  paragraphs  (b)  and  (c)  of  this 
section. 

(e)  All  of  any  municipality  wholly 
surrounded,  or  so  surrounded  except  for  a 
water  boundary,  by  the  city  of  Tucson  or  by 
any  municipality  included  under  the  terms  of 
paragraph  (d)  of  this  section. 


S«c.  14    Albuquerque.  N.  Mex. 

The  zone  adjacent  to  and 
commercially  a  part  of  Albuquerque,  N. 
Mex.,  within  which  transportation  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  not  tinder  a  common  control, 
management,  or  arrangement  for  a 
continuous  carriage  or  shipment  to  or 
from  a  point  beyond  the  zone,  is 
partially  exempt,  under  section  203(b)(8) 
of  the  Interstate  Commerce  Act  (49 
U.S.C.  303(b)(8)).  from  regulaUon, 
includes,  and  is  comprised  of,  all  points 
as  follows: 

(a)  The  municipality  of  Albuqerque,  N. 
Mex.,  itself. 

(b)  All  points  within  a  line  drawn  5  miles 
beyond  the  corporate  limits  of  Albuquerque. 
N.  Mex. 

(c)  All  points  in  that  area  north  of  the  line 
described  in  paragraph  (b)  of  this  section, 
bounded  by  a  line  as  follows:  Beginning  at 
the  intersection  of  the  line  described  in 
paragraph  (b)  of  this  section  and  New  Mexico 
Highway  528,  extending  in  a  northeasterly 
direction  along  New  Mexico  Highway  528  to 
its  intersection  with  New  Mexico  Hi^way 
44,  thence  easterly  along  New  Mexico 
Highway  44  to  its  intersection  with  New 
Mexico  Highway  422.  thenc»joutherly  along 
New  Mexico  Highway  422  to  its  intersection 
with  the  line  described  in  paragraph  (b)  of 
this  section. 

(d)  All  of  any  municipality  any  part  of 
which  is  within  the  limits  of  the  combined 
areas  defined  in  paragraphs  (b)  and  (c)  of  this 
section; 

(e)  All  of  any  municipality  wholly 
surrounded,  or  so  surrounded  except  for  a 
water  boundary,  by  the  city  of  Albuquerque. 
N.  Mex.,  or  by  any  municipality  included 
under  the  terms  of  paragraph  (b)  of  this 
section. 

Sec  18    Ravenswood.  W.  Va. 

That  zone  adjacent  to  and 
commercially  a  part  of  Ravenswood,  W, 
Va.,  within  which  transportation  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  not  under  common  control, 
management,  or  arrangement  for  a 
continuous  carriage  or  shipment  to  or 
from  a  point  beyond  the  zone,  is 
partially  exempt,  under  section  203(b)(8) 
of  the  Interstate  Commerce  Act  (49 
U.S.C.  303(b)(8)).  from  regulation, 
includes,  and  is  comprised  of,  all  points 
as  follows: 

(a)  The  municipality  of  Ravenswood.  W. 
Va.,  itself. 


(b)  All  points  within  a  line  drawn  3  miles 
beyond  the  corporate  limits  of  Ravenswood, 
W.  Va..  and 

(c)  All  points  in  West  Virginia  in  that  area 
south  and  southwest  of  those  described  in 
paragraph  (b)  of  this  section,  bounded  by  a 
line  as  follows:  Beginning  at  the  point  where 
the  Ohio  River  meets  the  line  described  in 
paragraph  (b)  of  this  section  southwest  of 
Ravenswood,  thence  southerly  along  the  east 
bank  of  the  Ohio  River  to  the  point  where  the 
mouth  of  the  Lick  Run  River  empties  into  the 
Ohio  Riven  thence  in  a  northeasterly 
direction  along  the  northern  bank  of  the  Lick 
Run  River  to  the  point  where  it  crosses  West 
Virginia  Highway  2  south  of  Ripley  Landing, 
W.  Va.;  thence  in  a  northerly  direction  along 
West  Virginia  Highway  2  to  its  intersection 
with  the  line  described  in  paragraph  (b)  of 
this  section  west  of  Pleasant  View,  W.  Va. 

Sec  19    Lake  Charles,  La. 

That  zone  adjacent  to  and 
commercially  a  part  of  Lake  Charles, 
La.,  within  which  transportation  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  not  under  common  control, 
management,  or  arrangement  for  a 
continuous  carriage  or  shipment  to  or 
from  a  point  beyond  the  zone,  is 
partially  exempt,  under  section  203(b)(8) 
of  the  Interstate  Commerce  Act  (49 
U.S.C.  303(b)(8)).  from  r^ation. 
includes,  and  is  comprised  of,  all  points 
as  follows: 

(a)  The  municipality  of  Lake  Charles  La., 
itself; 

(b)  All  points  within  a  line  drawn  4  miles 
beyond  the  corporate  limits  of  Lake  Charles, 
U.; 

(c)  All  points  in  that  area  south  and  west  of 
the  line  described  in  paragraph  (b)  of  this 
section,  bounded  by  a  line,  as  follows: 
beginning  at  the  point  where  the  line 
described  in  paragraph  (b)  of  this  section 
intersects  Louisiana  Highway  385;  thence 
south  along  Louisiana  Highway  385  to  its 
intersection  with  the  Calcasieu-Cameron 
Parish  line;  thence  west  along  the  Calcasieu- 
Cameron  Parish  line  to  its  intersection  with 
Louisiana  Highway  27;  thence  northeriy  along 
Louisiana  Highway  27  to  a  point  thereon  2 
miles  south  of  U.S.  Highway  90;  thence  east 
along  a  line  parallel  to  U.S.  Highway  90  to 
Louisiana  Highway  106;  thence  norUi  along   . 
Louisiana  Highway  108  to  junction  U.S. 
Highway  90;  thence  east  along  U.S.  Highway 
00  to  the  intersection  thereof  with  the  line 
described  in  paragraph  (b)  of  this  section; 

(d)  All  of  tlie  municipality  any  part  of 
which  is  within  the  limits  of  the  combined 
areas  in  paragraphs  (b)  and  (c)  of  this  section: 
and 

(e)  All  of  any  municipality  wholly 
surrounded,  or  so  surrounded  except  for  a 
water  boundary,  by  the  City  of  Lake  Charies 
or  by  any  municipality  included  under  the 
terms  of  paragraph  (d)  of  this  section. 

Sec  20    Syracuse.  N.Y. 

The  zone  adjacent  to  and 
commercially  a  part  of  Syracuse,  N.Y.. 
within  which  transportation  by  motor 
vehicle,  in  interstate  or  foreign 


commerce,  not  tmder  a  common  control, 
management,  or  arrangement  for  a 
continuing  carriage  to  or  from  a  point 
beyond  the  zone  is  partially  exempt 
from  regulation  under  section  203(b)(8] 
of  the  Interstate  Commerce  Act  (49 
U.S.C.  303(b)(8]),  includes  and  is 
comprised  of  all  points  ar  follows: 

(a)  The  municipality  of  Syracuse,  NY., 
itself: 

(b)  All  other  municipalities  and 
unincorporated  areas  within  5  miles  of  the 
corporate  limits  of  Syracuse,  N.Y.,  and  all  of 
any  other  municipality  any  part  of  which  lies 
within  5  miles  of  such  corporate  limits; 

(c)  Those  points  in  the  town  of  Geddes, 
Onondaga  County,  N.Y.,  which  are  not  within 
5  miles  of  the  corporate  limits  of  Syracuse, 
N.Y.: 

(d)  Those  points  in  the  towns  of  Van  Buren 
and  Lysander,  Onondaga  County,  N.Y..  not 
within  5  miles  of  the  corporate  limits  of 
Syracuse.  N.Y.,  and  within  an  area  bounded 
by  a  line  beginning  at  the  intersection  of  Van 
Buren  Road  with  the  line  descrit)ed  in  (b) 
above,  thence  northwesterly  along  Van  Buren 
Road  to  its  intersection  with  the  cleared 
right-of-way  of  Niagara  Mohawk  Power 
Company,  Uience  northwesterly  and  north 
along  said  right-of-way  to  its  intersection 
between  Church  Road  and  Emerick  Road, 
with  the  cleared  right-of-way  of  New  York 
State  Power  Authority,  thence  easterly  along 
said  cleared  right-of-way  to  its  intersection 
with  the  Seneca  River,  thence  south  along  the 
Seneca  River  to  its  intersection,  near  Gaskin 
Road,  with  the  cleared  right-of-way  of 
Niagara  Mohawk  Power  Company,  thence 
southwesterly  along  said  cleared  right-of-way 
to  its  intersection  with  the  eastern  limits  of 
the  Village  of  Baldwinsville,  thence  south 
along  such  Village  limits  to  their  intersection 
with  a  line  of  railroad  presently  operated  by 
the  Erie-Lackawanna  Railroad  Company, 
thence  southeasterly  along  said  line  of 
railroad  to  its  intersection  with  the  Van- 
Buren  Lysander  Town  line,  thence 
southeasterly  along  the  Van-Buren  Lysander 
Town  line  to  its  intersection  with  the  Van- 
Buren  Geddes  Town  line,  thence 
southeasterly  along  the  Van-Buren  Geddes 
Town  line  to  the  line  described  in  (b)  above. 

Sec.  21    Baltimore,  Md. 

The  zone  adjacent  to  and 
commercially  a  part  of  Baltimore.  Md., 
within  which  transportation  by  motor 
vehicle,  in  interstate  or  foreign 
commerce,  not  under  a  common  control, 
management,  or  arrangement  for  a 
continuous  carriage  to  or  from  a  point 
beyond  the  zone  is  partially  exempt 
from  regulation  under  section  203(b)(8) 
of  the  Interstate  Commerce  Act  (49 
U.S.C.  303(b)(8))  includes  and  it  is 
comprised  of  all  as  follows: 

(a)  The  municipality  of  Baltimore  itself: 

(b)  All  points  within  a  line  drawn  5  miles 
beyond  the  boundaries  of  Baltimore; 

(c)  All  points  in  that  area  east  of  the  line 
described  in  paragraph  (b)  of  this  section 
bounded  by  a  line  as  follows:  Beginning  at 


the  point  where  the  line  described  in 
paragraph  (b)  of  this  section  crosses  Dark 
Head  Creek  and  extending  in  a  southeasterly 
direction  along  the  center  of  Dark  Head 
Greek  and  beyond  to  a  point  off  Wilson  Point, 
thence  in  a  northeasterly  direction  to  and 
along  the  center  of  Frog  Mortar  Creek  to 
Stevens  Road,  thence  northerly  along  Stevens 
Road  to  Eastern  Avenue,  thence  easterly 
along  Eastern  Avenue  to  Bengies  Road, 
thence  northwesterly  along  Bengies  Road,  to 
the  right-of-way  of  the  Penn  Central 
Transportation  Co.,  thence  westerly  along 
such  right-of-way  to  the  junction  thereof  with 
the  line  described  in  para^vpfa  (b)  of  this 
section; 

(d)  All  points  in  that  area  south  of  the  line 
described  in  paragraph  (b)  of  this  section, 
bounded  on  die  west  by  the  right-of-way  of 
the  line  of  the  Penn  Central  Transportation 
Co.,  extending  between  Stony  Run  and 
Severn.  Md,  and  on  the  south  by  that  part  of 
Maryland  Highway  17B,  extending  easterly 
from  tiie  said  raflroad  to  its  junction  with  the 
line  described  in  paragraph  (b)  of  this 
section: 

(e)  All  points  in  that  area  southwest  of  the 
line  described  In  paragraph  (b)  of  this 
section,  bounded  by  a  Hne  as  follows: 
Beginning  at  the  point  where  the  line    ■ 
described  in  paragraph  (b)  of  this  section 
crosses  the  BattimoK- Washington 
Expressway  and  extending  ba  a 
southweatmiy  directiaD  afong  the  Baltlmore- 
Washington  Expressway  to  its  intersection 
with  Maryland  Midway  176,  thence  westerly 
along  Maryland  (figbway  176  to  its 
faitersection  with  the  Howard-Anne  Arundel 
County  line,  thence  southwesterly  along  said 
county  line  to  its  intersection  with  Maryland 
Highway  32.  thence  northwesterly  along 
Maryland  Highway  32  to  its  intersection  with 
the  Little  Patuxent  River,  thence  northerly 
along  the  Little  Patuxent  River  to  the 
intersection  of  its  north  fork  and  its  east  folic 
located  approximately  1  mile  north  of  tlie 
intersection  of  Maryland  Highway  32  and 
Berger  Road,  thence  easterly  along  the  east 
fork  of  the  Little  Patuxent  River  to  its 
intersection  with  Broken  Land  Parkway, 
thence  southerly  along  Broken  Liand  Parkway 
to  its  intersection  with  Snowden  River 
Parkway,  tlience  easterly  along  Snowden 
River  Parkway,  to  its  intersection  with 
relocated  Maryland  Highway  175.  thence 
southeasterly  along  relocated  Maryland 
Highway  175,  to  its  intersection  with  L,ark 
6rown  iload.  thence  northeasterly  along  Lark 
Brown  Roadto  its  intersection  with  Maryland 
Highway  175,  thence  southerly  along 
Maryland  Hi^way  175  to  its  intersection 
With  Interstate  Midway  95.  thence 
northeasterly  along  Interstate  Highway  95  to 
its  intersection  with  the  line  described  in 
paragraph  (b)  of  this  section; 

(f)  All  points  in  that  area  north  of  the  line 
described  in  paragraph  (b)  of  this  section 
bounded  by  a  line  as  follows:  Beginning  at 
the  junction  of  the  line  described  in 
paragraph  (b)  of  this  section  and  the 
Baltimore-Harrisburg  Expressway  (Interstate 
Highway  63),  thence  northerly  along 
Interstate  Highway  83  to  its  junction  with 
Shawan  Road,  thence  easterly  along  Shawan 
Road  to  its  junction  with  York  Road 
(Maryland  Highway  45)  and  continuing  to  a 


point  1,500  feet  east  of  Maryland  Highway  45, 
thence  southerly  along  a  line  1,500  feet  east 
of  the  parallel  to  Maryland  Highway  45  to  its 
junction  with  the  line  described  in  paragraph 
(b)  of  this  section; 

(g)  All  points  in  that  area  west  of  the  line 
described  in  paragraph  (b)  of  this  section 
bounded  by  a  line  as  follows:  Beginning  at 
the  point  where  the  line  described  in 
paragraph  (b)  of  this  secUon  intersects  U.S. 
Highway  40  west  of  Baltimore.  Md.,  and 
extending  in  a  westeriy  direction  along  U.S. 
Highway  40  to  its  intersection  with  St  John's 
Lane,  tfaienoe  southerly  ^ong  St  John's  Lane 
to  its  faitersection  with  Maryland  Highway 
144.  thence  easterly  along  Maryland  Highway 
144  to  its  intersection  with  the  line  in 
paragraph  (b)  of  diis  section: 

(h)  All  of  any  municipality  any  part  of 
which  is  within  the  limits  of  tiie  combined 
areas  defined  in  paragraphs  (b).  (c).  (d),  (e), 
(f).  and  (g)  of  this  section; 

(i)  All  of  any  municipality  wiiolly 
surrounded,  or  surrounded  except  for  a  water 
boundary,  by  the  dty  of  Baltimore  or  by  any 
munidpahty  included  under  the  terms  of  (h) 
above. 

Sec  22    Clevelaiid.  Ohio 

The  zone  adjacent  to  and 
commercially  a  part  of  Geveland.  Ohio, 
within  which  transportation  by  motor 
vehicle,  in  interstate  or  foreign 
commerce,  not  under  a  common  omtrol. 
management,  or  arrangement  for  a 
continuous  carriage  to  or  from  a  ;>ohit 
beyond  the  zone  is  partially  exempt 
from  regulation  under  section  203(b)(8) 
of  the  Interstate  Commerce  Act  (49 
U.S.C.  303(b)(8))  includes  and  it  is 
comprised  of  all  as  follows: 

(a)  All  points  in  Cuyahoga  County,  Ohio, 
and 

(b)  All  points  in  WicklifTe.  Willoughby 
Hills.  Waite  Hill.  WiUou^by,  Willowick. 
Eastlake,  Lakeline.  Tlmlieriake.  and  Mentor. 
Lake  County.  Ohio. 

Sec  23    Detroit,  Mich. 

For  the  purpose  of  adminisfration  and 
enforcement  of  Part  D  of  the  Interstate 
Commerce  Act,  the  zone  adjacent  to  and 
commercially  a  part  of  Detroit,  Mich.,  in 
which  transportation  by  motor  vehicle 
in  interstate  or  foreign  commerce,  not 
under  a  common  control  management, 
or  arrangement  for  a  continuous 
carriage  or  shipment  to  or  fix>m  a  point 
beyond  the  zone,  will  be  partially 
exempt  under  secUon  203(b)(8)  of  the  act 
(49  U.S.C  303(b)(8))  from  regulation,  is 
hereby  determined  to  include,  and  to  be 
comprised  of.  all  that  area  within  a  line 
as  follows: 

Beginning  at  a  point  on  Lake  St.  Clair 
opposite  the  intersection  of  Fifteen  Mile  Road 
and  Michigan  Highway  29  and  extending 
south  and  southwest  along  the  shore  of  Lake 
St.  Clair,  to  tlie  Detroit  River,  thence  along 
such  River  (east  of  Belle  Isle)  and  Trenton 
Channel  to  a  point  opposite  Sibley  Road, 
thence  west  to  and  along  Sibley  Road  to 


Waltz  Road,  thence  north  along  Waltz  Road 
to  Wick  Road,  thence  west  along  Wick  Road 
to  Cogswell  Road,  tiience  north  along 
Cogswell  Road  to  Van  Bom  Road,  thence 
east  along  Van  Bom  Road  to  Newburgh 
Road,  thence  north  along  Newburgh  Road  to 
its  junction  with  Halsted  Road,  thence  north 
along  Halsted  Road  to  West  Maple  Road, 
thence  east  along  West  Maple  Road  to 
Telegraph  Road,  thence  north  along 
Telegraph  Road  to  Sixteen  Mile  Road,  thence 
east  along  Sixteen  Mile  Road  to  Utica  Road, 
thence  southeasteriy  along  Utica  Road  to 
Fifteen  Mile  Road  (also  called  East  Maple 
Road),  tlience  along  Fifteen  Mile  Road  and 
across  Michigan  Highway  29  to  Lake  St 
Clair,  the  point  of  beginning. 

Sec  24    Seattle.  Wash. 

The  zone  adjacent  to  and 
commercially  a  part  of  Seattle,  Wash., 
within  which  transportation  by  motor 
vehicle,  in  interstate  or  foreign 
commerce,  not  imder  common  control, 
management,  or  arrangement  for 
continuous  carriage  or  shipments  to  or 
bom  a  point  beyond  such  zone,  is 
partially  exempt  from  regulation  under 
section  203(b)(8)  of  the  Interstate 
Commerce  Act  (49  U.S.C.  303(b)(8)) 
includes  and  is  comprised  of  all  points 
as  follows: 

(a)  The  munidpality  of  Seattle  itself. 

(b)  All  points  within  a  line  drawn  5  miles 
beyond  the  munidpal  limits  of  Seattle,  except 
points  on  Bainbridge  Island.  Vashon  Island, 
and  Blake  Island. 

(c)  All  points  more  than  S  miles  beyond  the 
municipal  limits  of  Seahle  (1)  within  a  line  as 
follows:  Beginning  at  that  point  south  of 
Seattle  where  the  eastern  shore  of  Puget 
Sound  intersects  the  line  described  in 
paragraph  (b)  of  this  section,  thence  southerly 
along  the  eastern  shore  of  Puget  Sound  to 
Southwest  192d  Street,  thence  easterly  along 
Southwest  192d  Street  to  the  point  where  it 
again  intersects  the  line  described  in 
paragraph  (b)  of  this  section;  and  (2)  within  a 
line  as  follows:  Beginning  at  the  junction  of 
the  southern  corporate  limits  of  Kent  Wash., 
and  Washington  Highway  181,  and  extending 
south  along  Washington  Highway  181  to  the 
northern  corporate  limits  of  Auburn,  Wash., 
thence  along  the  western,  southern,  and 
eastern  corporate  limits  of  Auburn  to  the 
junction  of  the  northern  corporate  limits  of 
Auburn  and  Washington  Highway  167, 
thence  northerly  along  Washington  Highway 
167  to  its  junction  with  the  southern 
corporate  limits  of  Kent  Wash.,  including  all 
points  on  the  highways  named. 

(d)  All  points  more  than  5  miles  beyond  the 
municipal  limits  of  Seattle  within  a  line  as 
follows:  Beginning  at  the  junction  of  the 
northern  corporate  limits  of  Lynwood,  Wash., 
and  U.S.  Highway  99.  thence  north  along  U.S. 
highway  99  to  its  junction  with  Washington 
Highway  525,  thence  along  Washington 
Highway  525  to  its  junction  with  West  Casino 
Road,  thence  east  along  West  Casino  Road  to 
the  western  boundary  of  the  Everett  facilities 
of  the  Boeing  Co.  at  or  near  4th  Avenue  West 
thence  along  the  western,  northern  and 
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eastern  boundaries  of  the  facilities  of  the 
Boeing  Co.  to  West  Casino  Road,  thence  east 
along  West  Casino  Road  to  its  junction  with 
U.S.  Highway  99.  thence  south  along  U.S. 
Highway  99  to  112th  Street,  thence  easterly 
along  112th  Street  to  its  junction  with 
Interstate  Highway  5,  thence  southerly  along 
Interstate  Highway  5  to  its  intersection  with 
the  present  zone  limits,  including  all  points 
on  the  named  routes. 

(e)  All  of  any  municipality  any  part  of 
which  is  within  the  limits  set  forth  in  (b) 
above.  , 

(f)  All  of  any  municipaUty  wholly 
surrounded,  or  so  surrounded  except  for  a 
water  boundary,  by  the  city  of  Seattle  or  by 
any  municipality  included  under  the  terms  of 
(b)  above. 

Sec  25    Albany,  N.Y. 

For  the  purpose  of  administration  and 
enforcement  of  Part  II  of  the  Interstate 
Commerce  Act,  the  zone  adjacent  to  and 
commercially  a  part  of  Albany,  N.Y.,  In 
which  transportation  by  motor  vehicle 
in  interstate  or  foreign  commerce,  not 
under  a  common  control,  management, 
or  arrangement  for  a  continuous 
carriage  or  shipment  to  or  from  a  point 
beyond  the  zone,  will  be  partially 
exempt  under  section  203(b](8]  of  the  act 
(49  U.S.C.  303(b)(8])  from  regulations,  is 
hereby  determined  to  include,  and  to  be 
comprised  of.  the  following: 

(a)  The  municipality  of  Albany  itself, 

(b)  All  points  within  a  line  drawn  5  miles 
beyond  the  municipal  limits  of  Albany. 

(c)  All  points  in  that  area  more  than  6  miles 
beyond  the  municipal  limits  of  Albany 
bounded  by  a  line  as  follows;  Beginning  at 
that  point  on  Swatling  Road  (in  the  Town  of 
Colonie)  where  it  crosses  the  line  described 
in  (b)  above  and  extending  northerly  along 
such  road  to  the  municipal  limits  of  Cohoes, 
thence  along  the  western  and  northern 
boundary  of  Cohoes  to  the  Mohawk  River, 
thence  along  such  river  to  the  northern 
boundary  of  the  Town  of  Waterford,  thence 
along  the  northern  and  eastern  boundaries  of 
the  Town  of  Waterford  to  the  northern 
boundary  of  the  City  of  Troy  (all  of  which 
city  is  included  under  the  next  following 
provision), 

(d)  All  of  any  municipality  any  part  of 
which  is  within  the  limits  of  the  combined 
areas  defined  in  (b)  and  (c)  above,  and 

(e)  All  of  any  municipality  wholly 
surrounded,  or  so  surrounded  except  for  a 
water  boundary,  by  the  municipality  of 
Albany  or  by  any  other  municipality  included 
under  the  terms  of  (d)  above. 

Sec  28    Minneapolis-St  Paul.  Minn. 

The  zone  adjacent  to  and 
commercially  a  part  of  Miimeapolis-St. 
Paul,  Minn,  within  which  transportation 
by  motor  vehicle,  in  interstate  or  foreign 
commerce,  not  under  a  common  control, 
management,  or  arrangement  for  a 
continuous  carriage  to  or  from  a  point 
beyond  the  zone  is  partially  exempt 
from  regulation  under  section  203(bK8) 
of  the  Interstate  Commerce  Act  (49 


U.S.C.  303(b)(8))  includes  and  it  is 
comprised  of  all  as  follows: 

Beginning  at  the  intersection  of  Minnesota 
Highway  36  and  the  Minnesota  River  and 
extending  along  the  Minnesota  River  to  the 
southwest  comer  of  the  city  of  Bloomington. 
thence  north  along  the  western  boundaries  of 
the  city  of  Bloomington  and  the  village  of 
Edina  to  the  southern  boundary  of  the  city  of 
Hopkins,  thence  along  the  southern,  western, 
and  northern  boundaries  of  the  city  of 
Hopkins  to  the  western  boundary  of  the  city 
of  St  Louis  Park.  thencQ  north  along  the 
western  boundaries  of  the  city  of  St.  Louis 
Park  and  the  village  of  Golden  Valley  to  the 
southeast  comer  of  the  village  of  Plymouth, 
thence  west  along  the  southern  boundary  of 
Plymouth  to  Interstate  Highway  494.  thence 
north  along  Interstate  Highway  494  to 
Miimesota  Highway  55,  ^ence  southeast 
along  Minnesota  Highway  55  to  the  western 
boundary  of  the  village  of  Golden  Valley, 
thence  north  along  the  western  boundaries  of 
the  villages  of  Golden  Valley  and  New  Hope 
to  the  northwestern  comer  of  the  village  of 
New  Hope,  thence  east  along  the  northern 
boundary  of  the  village  of  New  Hope  and  the 
dty  of  Crystal  to  the  western  boundary  of  the 
village  of  Brooklyn  Center,  thence  north 
along  the  western  boundary  of  the  village  of 
Brooklyn  Center  to  its  nortliem  boundary, 
thence  east  along  such  northern  boundary  to 
the  Hennepin  County-Anoka  County  line, 
thence  north  along  such  county  Une  to  the 
northwestern  comer  of  the  village  of  Spring 
Lake  Park  in  Anoka  County,  thence  east 
along  the  northern  boundary  of  the  village  of 
Spring  Lake  Park  to  the  northwest  comer  of 
Mounds  View  Township  in  Ramsey  County, 
thence  east  and  south  along  the  northern  and 
eastern  boundaries  of  Mounds  View 
TowTuhip  to  the  northwestem  comer  of  the 
village  of  Little  Canada,  tnence  east  and 
soutji  along  the  northem  and  eastem 
boundaries  of  Little  Canada  to  the  northwest 
comer  of  the  village  of  Maplewood.  thence 
east  and  south  along  the  northem  and 
eastem  boundaries  of  the  village  of 
Maplewood  to  the  northeastem  comer  of  the 
village  of  North  St.  Paul,  thence  south  along 
the  eastem  boundary  of  the  village  of  North 
St.  Paul  to  the  southeast  comer  of  such 
village,  thence  south  along  the  eastern 
boundary  of  the  village  of  Maplewood  to  the 
northeastem  comer  of  the  village  of  Newport 
thence  south  and  west  along  the  eastern  and 
southern  boundaries  of  the  village  of 
Newport  to  U.S.  Hig^viay  61,  thence 
southeasterly  along  U.S.  Highway  61.  to  the 
eastern  boundary  of  the  village  of  St.  Paul 
Park,  thence  along  the  eastern,  southern,  and 
western  boimdaries  of  the  village  of  St.  Paul 
Park  to  a  point  on  the  Mississippi  River 
opposite  the  southeast  comer  of  the  original 
village  of  Inver  Grove,  thence  westerly  across 
the  river  and  along  the  southern  and  westem 
boundaries  of  the  original  village  of  Inver 
Grove  to  the  northwest  comer  of  such  village, 
thence  due  north  to  the  southern  boundary  of 
South  St.  Paul,  thence  north  and  west  along 
the  westem  and  southern  boundaries  of 
South  St.  Paul  to  the  souttieastem  corner  of 
West  St.  Paul,  thepoe  west  along  the  southern 
boundary  of  West  St.  Paul  to  County 
Highway  63.  thence  south  along  County 
Highway  63  to  its  junction  with  County 


Highway  63A  thence  west  along  County 
Highway  63A  to  its  juncbon  with  Minnesota 
Highway  49,  thence  north  along  Minnesota 
Highway  49  to  its  junction  with  County 
Highway  28,  thence  west  along  County 
Highway  28  to  its  junction  with  Minnesota 
Highway  13,  thence  southwest  along 
Miimesota  Highway  13  to  its  junction  with 
Miimesota  Highway  36,  thence  north  and 
northwest  along  Minnesota  Highway  36  to 
the  Minnesota  River,  the  point  of  beginning 

Sec.  27    New  Orleans,  La. 

The  zone  adjacent  to  and 
commercially  a  part  of  New  Orleans, 
La.,  within  which  transportation  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  not  under  common  control, 
management,  or  arrangement  for  a 
continuous  carriage  or  shipment  to  or 
from  a  point  beyond  the  zone  is  partially 
exempt  from  regulation  under  section 
203(b)(8)  of  the  Interstate  Commerce  Act 
(49  U.S.C.  303(b)(8)),  includes  and  is 
comprised  of  all  points  in  the  area 
bounded  as  follows: 

Commencing  at  a  point  on  the  shore  of 
Lake  Pontchartrain  where  it  is  crossed  by  the 
Jefferson  Parish-Orleans  Parish  line:  thence 
easterly  along  the  shore  of  Lake 
Pontchartrain  to  the  Rigoiets;  thence  through 
the  Rigoiets  in  an  easterly  direction  to  Lake 
Borgne;  thence  southwesterly  along  the  shore 
of  Lake  Borgne  to  the  Bayou  Bienvenue: 
thence  in  a  general  westeriy  direction  along 
the  Bayou  Bienvenue  (which  also  constitutes 
the  Orleans  Parish-St.  Bernard  Parish  line)  to 
Paris  Road:  thence  in  a  southerly  direction 
along  Paris  Road  to  the  Back  Protection 
Leveei  thence  in  a  southeasteriy  direction 
along  the  Back  Protection  Levee  (across  Lake 
Borgne  Canal)  to  a  point  1  mile  north  of 
Louisiana  Hi^way  46;  thence  in  an  easterly 
direction  1  mile  north  of  Louisiana  Highway 
46  to  longitude  89*50'  W.;  thence  south  along 
longitude  line  89*50'  W.  (crossing  Louisiana 
Highway  46  approximately  ttiree-eighths  of  a 
mile  east  of  Toca)  to  Forty  Arpent  Canal; 
thence  westerly,  northwesteriy,  and  southeriy 
along  Forty  Aipent  Canal  to  Scarsdale  Canal; 
thence  northwesterly  along  Scarsdale  Canal 
and  beyond  it  in  the  same  direction  to  the 
middle  of  the  Mississippi  River  dience 
southeriy  along  the  piiddle  of  the  Mississippi 
River  to  the  Augusta  Canal;  thence  in  a 
westerly  direction  along  the  Augusta  Canal  to 
the  Gulf  Intracoastal  Waterway:  thenoe  in  a 
northerly  direction  along  the  middle  of  the 
Gulf  Intracoastal  Waterway  (Harvay  Canal) 
to  the  point  where  Lapalco  Boulevard  runs 
perpendicular  to  the  Gulf  Intracoastal 
Waterway  (Harvey  Canal);  thence  In  a 
westerly  direction  along  Lapalco  Boulevard 
to  its  junction  writh  Barataria  Boulevard: 
thence  north  on  Barartaria  Boulevard  to  a 
point  approximately  2  miles  south  of  the 
Mississippi  River  where  a  high  tension 
transmission  Une  croaaet  Barataria 
Boulevard:  thence  in  a  westeriy  direction 
following  such  tranamisaloa  line  tp  the 
intersection  thereof  with  U.S.  |figliway.  9Qi 
thence  westerly  along  US.  Highway  90  to  the 
Jefferson  Pariah-St  Charles  Parish  une; 


thence  north  along  such  parish  line  to  the 
middle  of  the  Mississippi  River;  thence 
westeriy  along  the  middle  of  the  Mississippi 
River  to  a  point  south  of  Almedia  Road: 
thence  north  to  Almedia  Road;  thence  in  a 
northerly  direction  along  Almedia  Road  to  its 
junction  with  Highway  61;  thence  north  to  the 
shore  of  Lake  Pontchartrain;  thence  along  the 
shore  of  Lake  Pontchartrain  in  an  easteriy 
direction  to  the  lefferson  Parish-Orleans 
Parish  line,  the  point  of  beginning. 

Sec  28    Pittsburgh.  Pa. 

For  the  purpose  of  administration  and 
enforcement  of  Part  II  of  the  Interstate 
Commerce  Act  the  zone  adjacent  to  and 
commercially  a  part  of  Pittsbur;^,  Pa.,  in 
which  transportation  by  motor  vehicle 
in  interstate  or  foreign  commerce,  not 
under  a  common  control,  management 
or  arrangement  for  a  continuous 
.carriage  or  shipment  to  or  {torn  a  point 
beyond  the  zone,  will  be  partially 
exempt  under  section  203(b)(8)  of  the  act 
(49  U.S.C.  303(b)(8))  from  regulation,  is 
hereby  determined  to  include,  and  to  be 
comprised  of.  the  following: 

(a)  All  points  in  Allegheny  County,  Pa., 
except  Forward.  Elizabeth,  South  Versailles, 
Marshall  (including  the  Borough  of  Bradford 
Woods).  Pine  Richland,  West  Deer  and  Fawm 
Townships  and  that  part  of  Frazer  Township 
north  of  a  line  made  by  extending  easteriy  in 
a  straight  line  the  southern  boundary  of  West 
Deer  Township. 

(b)  Borough  of  Trafford  sihiated  in  both 
Alleghency  and  Westmoreland  Counties; 

(c)  Borough  of  Ambridge  and  Harmony 
Township  located  in  Beaver  County;  and 

(d)  The  City  of  New  Kensington  and 
Borough  of  Arnold  in  Westmoreland  County. 

Sec  29    Portland.  Oreg. 

,   For  the  purpose  of  administration  and 
enforcement  of  Part  II  of  the  Interstate 
Commerce  Act  the  zone  adjacent  to  and 
commercially  a  part  of  Portland,  Oreg., 
in  which  transportation  by  motor 
vehicle  in  interstate  or  foreign 
commerce,  not  under  a  common  control, 
management  or  arrangement  for  a 
continuous  carriage  or  shipment  to  or 
from  a  point  beyond-the  zone,  will  be 
partially  exempt  under  section  203(b)(8) 
of  the  act  (49  U.S.C.  303(b)(8))  from 
regulation,  is  hereby  determined  to 
include,  and  to  be  comprised  of.  the 
following: 

(a)  The  municipality  itself. 

(b)  All  points  in  Oregon  within  a  line 
drawn  5  miles  beyond  the  corporate  limits  of 
Portland. 

(c)  All  of  any  municipality  any  part  of 
which  is  within  the  line  described  in  (b) 
above. 

(d)  All  of  any  municipality  wholly 
surrounded,  or  so  surrounded  except  for  a 
water  boundary,  by  the  city  of  Portland  or  by 
any  municipality  included  under  the  terms  of 
(c)  above. 


Sec  30    Vancouver.  Wash. 

For  the  purpose  of  administration  and 
enforcement  of  Part  II  of  the  Interstate 
Commerce  Act  the  zone  adjacent  to  and 
commercially  a  part  of  Vancouver, 
Wash.,  in  which  transportation  by  motor 
vehicle  in  interstate  or  foreign 
commerce,  not  tmder  a  common  control, 
management  or  arrangement  for  a 
continuous  carriage  or  shipment  to  or 
from  a  point  beyond  the  zone,  wiU  be 
partially  exempt  under  section  203(b)(8) 
of  the  act  (49  U.S.C.  303(b)(8))  frx)m 
regulation,  is  hereby  determined  to 
include,  and  to  be  comprised  of,  the 
following: 

(a)  The  municipality  itself. 

(b)  All  points  in  Washington  within  a  line 
drawn  4  miles  beyond  the  corporate  limits  of 
Vancouver. 

(c)  All  of  any  municipality  any  part  of 
which  is  within  the  line  described  in  (b) 
above. 

(d)  All  of  any  municipality  wholly 
surrounded,  or  so  surrounded  except  for  a 
water  boundary,  by  the  City  of  Vancouver  or 
by  any  municipality  included  under  the  terms 
of  (c)  above. 

Sec  31    Charleston.  S.C. 

The  zone  adjacent  to  and 
commercially  a  part  of  Charleston,  S.C.. 
within  which  transportation  by  motor 
vehicle,  in  interstate  or  foreign 
commerce,  not  under  a  common  control, 
management  or  arrangement  for  a 
continuous  carriage  or  shipment  to  or 
from  a  point  beyond  the  zone  is  partially 
exempt  under  section  203(b)(8)  of  the 
Interstate  Commerce  Act  (49  U.S.C. 
303(b)(8)),  from  regulation,  includes  and 
is  comprised  of.  all  points  and  places  as 
follows: 

(a)  The  municipality  of  Charleston  itself 

(b)  All  points  within  a  line  drawn  4  miles 
beyond  the  t)oundaries  of  Charleston. 

(c)  All  points  in  that  area  north  of  the  line 
described  in  paragraph  (b)  of  this  section, 
bounded  by  a  line  as  follows:  Beginning  at 
the  point  where  the  line  described  in 
paragraph  (b)  of  this  section  crosses  Cooper 
River  and  extending  in  a  northerly  direction 
along  the  center  of  Cooper  River  to  Goose 
Creek:  thence  north  and  west  along  the 
center  of  Goose  Creek  to  the  dam  of  the 
reservoir  of  the  Charleston  waterworks; 
thence  northwesterly  along  the  west  bank  of 
the  Charleston  waterworks  reservoir  for 
approximately  one  mile  to  an  unnamed  creek: 
thence  westerly  along  the  center  of  this 
unnamed  creek  for  approximately  one  mile  to 
U.S.  Highway  52;  thence  northeriy  along  U.S. 
Highway  52  to  junction  South  Carolina 
Highway  S-10-7S;  thence  westeriy  along 
South  Carolina  Highway  S-10-7S 
approximately  one  and  one  half  miles  to  a 
point  one  quarter  mile  west  of  the  track  of  the 
Southem  Railway  Company:  thence 
southeasterly  along  a  line  one  quarter  of  a 
mile  west  of,  and  parallel  to.  the  track  of  the 
Southern  Railway  Company  to  the  junction 


thereof  with  the  line  described  in  paragraph 
(b)  of  this  section. 

(d)  All  of  any  municipality  any  part  of 
which  is  within  the  limits  of  the  combined 
areas  defined  in  paragraphs  (b)  and  (c)  of  this 
section. 

(e)  All  of  any  municipality  wholly 
surrounded,  or  so  surrounded  except  for  a 
water  boundary,  by  the  city  of  Charieston  or 
by  any  municipality  included  under  the  terms 
of  paragraph  (d)  of  this  section. 

Sec.  32    Charleston.  W.  Va. 

That  zone  adjacent  to  and 
commercially  a  part  of  Charieston,  W. 
Va.,  within  which  transportation  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  not  under  a  common  control, 
management,  or  arrangement  for  a 
continuous  carriage  or  shipment  to  or 
from  a  point  beyond  the  zone,  is 
partially  exempt  under  section  203(b)(8) 
of  the  Interstate  Commerce  Act  (49 
U.S.C.  303(b)(8)).  fit)m  regulation, 
includes,  and  is  comprised  of,  all  points 
and  places  as  follows: 

(a)  The  municipaUty  of  Charieston.  W.  Va.. 
itself. 

(b)  All  points  within  a  line  drawn  4  miles 
beyond  the  corporate  limits  of  Charieston,  W. 
Va. 

(c)  All  points  in  that  area  northwest  of 
those  described  in  (b)  above,  bounded  by  a 
line  as  follows:  Beginning  at  a  point  on  the 
line  described  in  (b)  above,  one-half  mile 
south  of  U.S.  Highway  60  west  of  Charieston. 
thence  westerly  along  a  line  one-half  mile 
south  of  and  parallel  to  U.S.  Highway  60  to  a 
point  one-half  mile  south  of  the  junction  of 
U.S.  Highway  60  with  West  Virginia  Highway 
17  near  2%  Mile  Creek,  thence  westerly  along 
a  line  one-half  mile  south  of  and  parallel  to 
West  Virginia  Highway  17  to  the  Coal  River, 
thence  north  along  the  center  of  the  Coal 
River  to  West  Virginia  Highway  17,  thence 
northerly  along  West  Virginia  Highway  17  to 
Scary  Creek,  near  Scary,  W.  Va..  thence  east 
along  Scary  Creek  to  the  center  of  the 
Kanawha  River,  thence  northerly  along  the 
center  of  the  Kanawha  River  to  a  point 
opposite  the  mouth  of  Blake  Creek  (between 
Nitro  and  Poca,  W.  Va.),  thence  easteriy 
along  a  straight  line  drawn  through  the 
junction  of  U.S.  Highway  35  and  West 
Virginia  Highway  25  to  a  point  one-half  mile 
beyond  said  junction,  thence  southerly  along 
a  Une  one-half  mile  northeast  of  and  parallel 
to  West  Virginia  Highway  25  to  the  junction 
of  the  line  described  in  (b)  above. 

(d)  All  points  in  that  area  southeast  of 
those  described  in  (b)  above,  bounded  by  a 
line  as  follows:  Beginning  at  a  point  on  the 
line  described  in  (b)  above  one-half  mile 
south  of  the  Kanawha  River,  thence  easteriy 
along  a  line  one-half  mile  south  of,  and 
parallel  to,  the  Kanawha  River  to  junction 
with  a  straight  line  intersecting  the  highway 
bridge  at  Chelyan.  W.  Va.,  thence  northeriy 
along  said  straight  line  across  the  Kanawha 
River  to  a  point  one-half  mile  north  of  the 
Kanawha  River,  thence  westeriy  along  a  Une 
one-half  mile  north  of  and  parallel  to  the 
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Kanawha  River  to  the  juiiction  of  the  line 

described  in  (b)  above. 

(e)  All  of  any  municipality  any  part  of 
which  is  within  the  limits  of  the  combined 
areas  defined  in  (b).  (c).  and  (d)  above. 

Sec  33    Memphis,  Tenn. 

That  zone  adjacent  to  and 
commercially  a  part  of  Memphis.  Tenn., 
within  which  transportation  by  motor 
vehicle,  in  interstate  or  foreign 
commerce,  not  under  a  common  control 
management,  or  arrangement  for  a 
continuous  carriage  or  shipment  to  or 
from  a  point  beyond  the  zone,  is 
partially  exempt,  under  section  203(b)(8) 
of  the  Interstate  Commerce  Act  (49 
U.S.C  303(b)(8))  from  regulation, 
includes,  and  is  comprised  of.  all  points 
as  follows: 

(a)  The  municipahty  of  Memphis,  Tenn., 
itself. 

(b)  All  points  writhin  a  line  drawn  5  miles 
beyond  the  corporate  Umits  of  Memphis, 
Tenn. 

(c)  All  points  in  that  part  of  Shelby  County, 
Tenn.,  north  of  the  line  described  in 
paragraph  (b)  of  this  section,  bounded  by  a 
line  as  follows:  Beginning  at  the  intersection 
of  the  line  described  in  paragraph  (b)  of  this 
section  and  US.  Highway  51  aorih  of 
Memphis,  thence  northeasterly  along  U.S. 
Highway  51  for  approximately  3  miles  to  its 
intersection  with  Lucy  Road,  thence  easterly 
along  Lucy  Road  for  approximately  1.4  miles 
to  its  intersection  with  Chase  Road,  thence 
northerly  along  Chase  Road  for 
approximately  0.6  mile  to  its  intersection  nvith 
Lucy  Road  thence  easterly  along  Lucy  Road 
for  approximately  as  mile  to  its  intersection 
with  Main  Road,  thence  southereasterly 
along  Main  Road  approximately  0.3  mile  to 
its  intersection  with  Amherst  Road,  thence 
southerly  and  easterly  along  Amherst  Road 
for  approximately  041  mile  to  its  intersection 
inrith  Raleigh-MilUngton  Road,  thence 
southerly  along  Raleigh-Millington  Road  for 
approximately  2  miles  to  its  intersection  wUh 
the  line  described  in  paragraph  (b)  of  this 
section  north  of  Memphis; 

(d)  All  of  any  municipality  any  part  of 
which  is  within  the  limits  of  the  combined 
areas  described  in  paragraphs  (b)  and  (c)  of 
this  section. 

Sec  34    Houston.  Tex. 

The  zone  adjacent  to,  and 
commercially  a  part  of  Houston.  Tex., 
and  contiguous  municipalities  in  which 
transportation  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  not 
under  common  control,  management,  or 
arrangement  for  a  continuotis  carriage 
or  shipment  to  or  from  a  point  beyond 
the  zone,  will  be  partially  exempt  imder 
section  203(b)(8)  of  the  act  from 
regulation,  is  hereby  defined  to  include 
the  area  which  would  result  by 
application  of  the  general  formula 
promulgated  in  S  1048.101,  and  in 
addition  thereto,  the  municipalities  of 
Baytown.  La  Porte  and  Lomax.  Tex 


Sec  35    Pueblo.  Ck>io. 

The  zone  adjacent  to  and 
commercially  a  part  of  Pueblo,  Colo., 
within  which  transportation  by  motor 
vehicle,  in  interstate  or  foreign 
commerce,  not  under  a  common  control, 
management  or  arrangement  for  a 
continuous  carriage  or  shipment  to  or 
from  a  point  bejrond  such  zone  is 
partially  exempt  from  regulation  under 
section  203(b)(8)  of  the  Interstate 
Commerce  Act  (49  U.S.C  303(b)(8)). 
includes  and  is  comprised  of  all  points 
as  follows: 

(a)  The  municipality  of  Pueble,  Colo.,  itself, 

(b)  All  points  within  a  line  drawn  4  miles 
beyond  the  corporate  limits  of  Pueblo,  Colo.: 

(c)  All  of  the  area  knonvn  as  the  Pueblo 
Memorial  Airport,  consisting  of  about  3,500 
acres,  not  within  4  miles  of  the  corporate 
limits  of  Pueblo.  Colo.,  and  within  an  area 
located  on  the  East  of  Pueblo,  the  nearest 
point  being  about  3.80  miles  from  the  city 
limits  of  Pueblo,  and  bounded  on  the  south  by 
the  tracks  of  the  Santa  Fe  Railroad  and  the 
Missouri  Pacific  Railroad,  and  a  public 
highway  known  as  Baxter  Road  and 
designated  as  U.S.  Highway  50  Bypass  and 
Colorado  Highway  96,  with  such  property 
extending  north,  west  and  east  of  the 
described  southern  base  line. 

Sec  36    Wairan,  Ohia 

The  zone  adjacent  to  and 
commercially  a  part  of  Warren,  Ohio, 
within  which  transportation  by  motor 
vehicle,  in  interstate  or  foreign 
commerce,  not  under  a  common  control, 
management  or  arrangement  for  a 
continuous  carriage  or  shipment  to  or 
from  a  point  beyond  the  zone,  is 
partially  exempt  under  section  203(b)(8) 
of  the  Interstate  Commerce  Act  (49 
U.S.C.  303(b)(8))  from  regulation 
includes,  and  is  comprised  ot  all  points 
as  follows: 

(a)  The  municipality  of  Warren,  Ohio, 
itself. 

(b)  All  points  within  a  line  drawn  4  miles 
beyond  the  corporate  limits  of  Warren.  Ohio. 

(c)  All  points  in  that  area,  south  of  the  line 
in  paragraph  (b)  of  this  section,  bounded  by  a 
line  as  follows:  Beginning  at  the  point  where 
the  line  described  in  paragraph  (b)  of  this 
section  intersects  EllsworUi-Baily  Road, 
thence  south  along  Ellsworth-Baily  Road  to 
the  Ohio  Turnpike,  thence  southeast  along 
the  Ohio  Turnpike  to  New  Hallock- Young 
Road,  thence  northeast  along  New  HaUock- 
Young  Road  to  Hallock- Young  Road,  thence 
east  along  Hallock- Young  Road  to  jimction 
Ohio  Highway  45  (Solem-Warren  Road), 
thence  north  along  Ohio  Highway  45  (Salem- 
Warren  Road)  to  its  intersection  with  the  line 
described  in  paragraph  (b]  of  this  section. 

Sec  37    Louisville,  Ky. 

The  zone  adjacent  to  and 
commercially  a  part  of  Louisville,  Ky.. 
within  which  transportation  by  motor 
vehicle,  in  interstate  or  foreign 


commerce,  not  under  a  common  control, 
management  or  arrangement  for  a 
continuous  carriage  or  shipment  to  or 
from  a  point  beyond  such  zone,  is 
partially  exempt  from  regulation  under 
section  203(b)(8)  of  the  Interstate 
Commerce  Act  (48  U.S.C.  303(b)(8)) 
includes  and  is  comprised  of  all  points 
as  follows: 

(a)  The  municipahty  of  Louisville,  Ky., 
itself: 

(b)  All  other  municipalities  and 
unincorporated  areas  widiin  5  miles  of  the 
corporate  limits  of  Louisville,  Ky.,  and  all  of 
any  municipality  any  part  of  which  lies 
within  5  miles  erf  sudi  coiporate  limits;  and 

(c)  Those  points  not  within  5  miles  of  the 
corporate  limits  of  Louisville.  Ky..  and  within 
an  area  bounded  by  a  line  iMginning  at  the 
junction  of  Kentndcy  Highway  146  (LaGronge 
Road)  and  Kentudcy  Hi|^¥ray  1447  (Westport 
Road),  thence  over  Kentucky  Higbway  146  to 
the  junction  of  Kentudcy  ffighway  146  and 
Kentucky  Highway  a<l  Oefferscn  FTeeway), 
thence  over  Kentucky  t^ghway  841  to  the 
jimction  of  Kentucky  Highway  841  and 
Kentucky  Highway  1447,  thence  over 
Kentucky  Highway  1447  to  junction  Kentucky 
Highway  1447  and  Kentudcy  Hi^iway  148, 
the  point  of  beginning,  all  widiin  Jefferson 
County,  Ky. 

Sac  38    Sioux  Qty,  Iowa. 

The  zone  adjaceat  to  and 
commercially  a  part  of  Sioux  City,  Iowa, 
within  which  transportation  by  motor 
vehicle,  in  interstate  or  foreign 
commerce,  not  tmder  a  common  control, 
management  or  arrangement  for  a 
continuous  carriage  or  shipment  to  or 
from  a  point  beyond  six:h  zone,  is 
partially  exempt  from  regulation  under 
section  203(b)(8)  of  the  Interstate 
Commerce  Act  (49  U.S.C  303(b)(8)) 
includes  and  is  comprised  of  all  points 
as  follows: 

(a)  The  area  which  would  result  by 
application  of  the  general  formula 
promulgated  in  1 1048.101;  and,  in  addition 
thereto, 

(b)  That  area  bounded  by  a  line  beginning 
at  the  intersection  of  Interstate  Highway  29 
and  the  line  described  injwragraph  (a)  of  this 
section,  and  extending  southeasterly  along 
Interstate  Highway  28  to  its  intersection  with 
the  Liberty-Lskeport  Township,  Iowa,  line, 
thence  westerly  along  the  Liberty-Lakeport 
Township,  Iowa,  line  to  the  Missouri  River, 
thence  northerly  along  the  east  bank  of  the 
Missouri  River  to  its  intersection  with  the  line 
described  in  paragraph  (a)  of  this  section, 
thence  along  the  line  desaibed  in  paragraph 
(a]  of  this  section,  to  the  point  of  beginning. 

Sac  39    Baaunont,  Tex. 

The  zone  adjacent  to  and 
commercially  a  part  of  Beaumont  Tex., 
within  which  transportation  by  motor 
vehicle,  in  interstate  or  foreign 
commerce,  not  under  a  common  control 
management  or  arrangement  for  a 


continuous  carriage  or  shipment  to  or 
from  a  point  beyond  such  zone,  is 
partially  exempt  from  regulation  under 
section  203(b)(8)  of  the  Interstate 
Commerce  Act  (49  U.S.C.  303(b)(8)) 
includes  and  is  comprised  of  ail  points 
as  follows: 

(a)  The  areas  which  would  result  by 
application  of  the  general  formula 
promulgated  in  S  1048.101  for  Beaumont  Tex.; 
and  in  addition  thereto, 

(b)  That  area  bounded  by  a  line  beginning 
at  that  point  where  the  west  bank  of 
Hillebrandt  Bayou  intersects  the  line 

■  described  in  paragraph  (a)  of  this  section; 
thence  along  the  west  bank  of  Hillebrandt 
Bayou  to  its  confluence  with  Taylors  Bayou: 
thence  in  a  southeasterly  direction  along  the 
west  and  south  banks  of  Taylors  Bayou  to  its 
confluence  with  the  Intracoastal  Waterway: 
thence  along  the  west  and  north  banks  of  the 
Intra-coastal  Waterway  to  its  confluence 
with  Sabine  River  and  Sabine  Lake  at  a  point 
immediately  east  of  Groves;  thence  in  a 
northeasterly  direction  along  the  north  and 
west  banks  of  Sabine  Lake  and  Sabine  River 
to  the  Orange-Newton  County  line;  thence 
westeriy  along  said  county  line  to  thewest 
right-of-way  line  of  State  Highway  87;  thence 
■southerly  along  the  west  right-of-way  line  of 
State  Highway  87  to  the  north  right-of-way 
line  of  Interstate  Highway  10;  thence  westerly 
.along  the  north  right-of-way  line  of  Interstate 
Highway  10  to  intersection  with  the  line 
described  in  paragraph  (a)  of  this  section; 
thence  along  the  line  described  in  paragraph 
(a)  of  this  section,  to  the  point  of  beginning. 

Sec.  40    Metropditian  Government  of 
Nashville  and  Davidson  County,  Tenn. 

The  zone  adjacent  to  and 
commercially  a  part  of  the  Metropolitan 
Government  of  Nashville  and  Davidson 
County,  Tenn,  within  which 
transportation  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  not 
under  a  conunon  control,  management, 
or  arrangement  for  a  continuous 
carriage  or  shipment  to  or  from  a  point 
beyond  the  zone,  is  partially  exempt 
from  regulation  under  section  203(b)(8) 
of  the  Interstate  Commerce  Act  (49 
U.S.C.  303(b)(8))  includes  and  is 
comprised  of  all  points  as  follows: 

(a)  The  Metropolitan  Government  of 
Nashville  and  Davidson  County  itself. 

(b)  All  of  any  municipality  wholly 
surrounded,  or  so  surrounded  except  for  a 
water  boundary,  by  the  Metropolitan 
Government  of  Nashville  and  Davidson 
County. 

Sec  41    Consolidated  City  of 
Indianapolis,  Ind. 

The  zone  adjacent  to  and 
conunercially  a  part  of  the  Consolidated 
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City  of  Indianapolis,  Ind.,  within  which 
transportation  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  not 
under  a  common  control,  management 
or  arrangement  for  a  continuous 
carriage  or  shipment  to  or  from  a  point 
beyond  the  zone,  is  partially  exempt 
from  regulation  under  section  203(b)(8) 
of  the  Interstate  Commerce  Act  (49 
U.S.C.  303(b)(8)  includes  and  is 
comprised  of  all  points  as  follows: 

(a)  The  Consolidated  City  of  Indianapolis. 
Ind.,  itself. 

(b)  All  of  any  municipality  wholly 
surrounded  or  so  surrounded  except  for  a 
water  boundary,  by  the  Consolidated  City  of 
Indianapolis. 

Sec  42    Lexington-Fayette  Urban 
County.  Ky. 

The  zone  adjacent  to  and 
commercially  a  part  of  Lexington- 
Fayette  Urban  County,  Ky.,  within 
which  transporation  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  not 
imder  a  conunon  control,  management 
or  arrangement  for  a  continuous 
carriage  or  shipment  to  or  from  a  point 
beyond  the  zone,  is  partially  exempt 
from  regulation  imder  section  203(b)(8) 
of  the  Interstate  Commerce  Act  (49 
U.S.C.  303(b)(8))  includes  and  is 
comprised  of  all  points  as  follows: 

(a)  Lexington-Fayette  Urban  County,  Ky.. 
itself. 

(b)  All  other  municipalities  and 
unincorporated  areas  within  5  miles  of  the 
intersection  of  U.S.  Highway  27 
(Nicholasviile  Road)  with  the  corporate 
boundary  line  between  Jessamine  Coimty, 
Ky.,  and  Lexington-Fayette  Urban  County. 
Ky. 

Sec  43    Definitions. 

For  the  purposes  of  this  part,  the 
following  terms  are  deRned: 

(a)  "Municipality"  means  any  city,  town, 
village,  or  borough  which  has  been  created 
by  special  legislative  act  or  which  has  been, 
otherwise,  individually  incorporated  or 
chartered  pursuant  to  general  State  laws,  or 
which  is  recognized  as  such,  under  the 
Constitution  or  by  the  laws  of  the  State  in 
which  located,  and  which  has  a  local 
government.  It  does  not  include  a  town  of  the 
township  or  New  England  type. 

(b)  "Contiguous  municipalities"  means 
municipalities,  as  defined  in  paragraph  (a)  of 
this  section,  which  have  at  some  point  a 
conunon  municipal  or  corporate  boundary. 

(c)  "Unincorporated  area"  means  any  area 
not  within  the  corporate  or  municipal 
boundaries  of  any  municipality  as  defined  in 
paragraph  (a)  of  this  sectioa 


Sec  44    Conunerdal  zones  determined 
generally,  with  exceptions. 

The  conunercial  zone  of  each 
municipality  in  the  United  States,  v\rith 
the  exceptions  indicated  in  the  note  at 
the  end  of  this  section,  within  which  the 
transportation  of  passengers  or 
property,  in  interstate  or  foreign 
commerce,  when  not  under  a  common 
control,  management  or  arrangement 
for  a  continuous  carriage  or  shipment  to 
or  from  a  point  without  such  zone,  is 
exempt  from  all  provisions  of  Part  II, 
Interstate  Commerce  Act  except  the 
provisions  of  section  204  relative  to  the 
qualifications  and  maximum  hours  of 
service  of  employees  and  safety  of 
operation  or  standards  of  equipment 
shall  be  deemed  to  consist  of: 

(a)  The  municipality  itself,  hereinafter 
called  the  base  municipality; 

(b)  All  municipalities  which  are 
contiguous  to  the  base  municipality: 

(c)  All  other  municipalities  and  all 
tmincorporated  area  within  the  United 
States  which  are  adjacent  to  the  base 
municipality  as  follows: 

(1)  When  the  base  municipality  has  a 
population  less  than  2,500  all 
unincorporated  areas  within  two  miles 
of  its  corporate  limits  and  all  of  any 
other  municipality  any  part  of  which  is 
within  two  miles  of  the  corporate  limits 
of  the  base  municipahty, 

(2)  When  the  base  municipahty  has  a 
population  of  2.500  but  less  than  25,000. 
all  unincorporated  areas  within  3  miles 
of  its  corporate  limits  and  all  of  any 
other  municipality  any  part  of  which  is 
within  3  miles  of  the  corporate  limits  of 
the  base  municipahty, 

(3)  When  the  base  municipality  has  a 
population  of  25,000  but  less  than 
100,000,  all  unincorporated  areas  within 

4  miles  of  its  corporate  limits  and  all  of 
any  other  municipality  any  part  of 
which  is  within  4  miles  of  the  corporate 
limits  of  the  base  municipahty,  and 

(4)  When  the  base  numicipality  has  a 
population  of  100,000  or  more,  all 
unincorporated  areas  within  5  miles  of 
its  corporate  limits  and  all  of  any  other 
municipality  any  part  of  which  is  within 

5  miles  of  the  corporate  limits  of  the 
base  municipality,  and 

(d)  All  municipalities  wholly 
surrounded,  or  so  siurounded  except  for 
a  water  boundary,  by  the  base 
municipality,  by  any  municipality 
contiguous  thereto,  or  by  any 
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municipality  adjacent  thereto  which  is 
included  in  the  conunercial  zone  of  such 
base  municipality  under  the  provisions 
of  paragraph  (c)  of  this  section. 

Note:  Except  Municipalities  the 
commercial  zones  of  which  have  been  or  a^ 
hereafter  individually  or  specially 
determined. 

Sec  45    ConlioMng  distances  iimI 
population  data. 

In  the  application  of  i  104ai01: 

(a)  Air-line  distances  or  mileages 
about  corporate  limits  of  municipalities 
shall  be  used. 

(b)  The  population  of  any  municipality 
shall  be  deemed  to  be  the  highest  figure 
shown  for  that  municipality  in  any 
decennial  census  since  (and  including 
the  1940  decennial  census. 

{FR  Doc.  88-11132  Filed  5-18-88;  8:45  am] 
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Sogle  copies/back  copies: 

Paper  or  fiche  783-3238 

Magnetic  tapes  275-3328 

Problems  with  public  single  copies  275-3050 

FEDERAL  AGENCIES 

Subscriptioaa: 

Paper  or  fiche  523-5240 

Magnetic  tapes  275-3328 

Problems  with  Federal  agency  subscriptions  523-5240 
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FOR: 

WHO: 
WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uSet  the  Federal  Register  and  Code  of 
Federal  Regulations. 

The  OfTice  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


WASHINGTON.  DC 


WHEN: 

May  28:  at  9M)  a.m. 

WHERE: 

Office  of  the  Federal  Register, 

First  Floor  Conference  Room. 

1100  L  Street  NW.,  Washington,  DC 

RESERVATIONS: 

Laurice  Clark,  20a-523-3517 

KANSAS  CITY,  MO 

WHEN: 

June  10;  at  9M)  a.m. 

WHERE: 

Room  147-148, 

Federal  Building, 

601  East  12th  Street 

Kansas  City.  MO 

RESERVATI&NS: 

Call  the  St.  Louis  Federal  Information 

Center 

Missouri: 

l-aOO-392-7711 

Kansas: 

1-800-432-2934 

NEW  YORK,  NY 

WHEN: 

June  13;  at  1:(X)  p.m. 

WHERE: 

Room  305C. 

26  Federal  Plaza, 
New  York.  NY 
RESERVATIONS:  Call  Arlene  Shapiro  or  Stephen  Colon  at 
the  New  York  Federal  Information  Center, 
212-264-4810. 


Agricultural  Mariceting  Service 

RULES 

Kiwifmit  grown  in  California,  18073 
Lemons  grown  in  California  and  Arizona.  18072 
Onions  grown  in  Texas,  18074 
PROPOSED  RULES 

Potatoes  (Irish)  grown  in — 
Colorado,  18095 

Agricultural  StabtUzation  and  Conservatiort  Service 

NOTICES 

Marketing  quotas  and  acreage  allotments: 
•  Tobacco,  18109. 18113 
(2  documents) 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Agricultural 

Stabilization  and  Conservation  Service;  Commodity 
Credit  Corporation;  Food  and  Nutrition  Service;  Forest 
Service 

Air  Force  Department 

NOTICES 
Meetings: 
Scientific  Advisory  Board.  18117. 18118 
(5  documents) 

Blind  and  Other  Severely  Handicapped,  Committee  for 
Purchase  From 

See  Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

Commerce  Department 

See  also  Minority  Business  Development  Agency 

NOTICES 

Meetings: 
National  Technology  Medal  Nomination  Evaluation 
Committee,  18116 

Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

NOTICES 

Procurement  list.  1988; 
Additions  and  deletions,  18116, 18117 
(2  documents) 

Commodity  Credit  Corporation 

NOTICES 

Loan  and  purchase  progams: 
Price  support  levels — 
Tobacco.  18113 

Customs  Service 

NOTICES 

Commercial  laboratory  accreditations: 

Core  Laboratories.  18191 
Petroleum  products,  approved  public  gauger 

Dahl  &  Co..  Inc..  18191 

Defense  Department 

See  Air  Force  Department 
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Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exportation  and  importation; 
Phillips  66  Natural  Gas  Co.  et  aU  18119 

Education  Department 

RULES 

Postsecondary  education; 
National  resource  centers  program  for  foreign  language 

and  area  studies  or  foreign  language  and 

international  studies,  18228 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
Allison  Abrasive  Co.,  16180 
Baumgartner  Resources  Ltd.  et  al.,  18180 
PPG  Industries,  Inc.,  18180 

Empioyntent  Standards  Administration 

See  also  Wage  and  Hour  Division 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
18179 

Energy  OepartmenI 

See  also  Economic  Regulatory  Administration;  Federal 
Energy  Regulatory  Commission 

RULES 

Conflict  of  interests.  18074 

NOTICES 

Atomic  energy  agreements;  subsequent  arrangements.  18118 

(2  documents) 
Meetings: 
National  Petroleum  Council.  18119 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  ^ates: 
Ohio,  18087 
Toxic  substances; 
Health  and  safety  data  reporting — 
List  additions.  18211 
PROPOSED  RULES 
Hazardous  waste:' 
Identification  and  listing — 
Exclusion  petitions,  modification,  18107 

NOTICES 

Environmental  statements;  availability,  etc^ 
Agency  statements- 
Comment  availability.  18131 
Weekly  receipts.  18131 
Meetings: 

State-FIFRA  Issues  Research  and  Evaluation  Group,  1S132 
Toxic  and  hazardous  substances  control: 
Interagency  Testing  Conunittee — 

Report.  18132 
Premanufacture  exemptions  approvals.  18196 

Executive  Office  of  the  President 

See  Management  and  Budget  Office 
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Federal  Aviation  Administration 

RULES 

Air  traffic  operating  and  flight  rules: 

Air  defense  identification  zones  (ADIZ);  security  control. 
18216 
Airworthiness  directives: 

Airbus  Industrie,  18076 

Boeing.  18077-18082 
(4  documents] 

Bruce  Industries,  Inc.,  18083 

McDonnell  Douglas,  18084 

Schweizer  Aircraft  Corp.,  18085 

Societe  Nationale  Industrielle  Aerospatiale,  18086 

PnOPOSEO  RUL£S 

Air  carriers  certification  and  operations,  etc.: 
Anti-drug  program  for  personnel  in  specified  aviation 
activities.  18250 
Airworthiness  standards: 
Special  conditions — 
Gates  Learjet  Model  31. 18097 
Nonccs 
Exemption  petitions;  summary  and  disposition.  18189 

Federal  ConmHinicatlons  Commission 

RULES 

Common  carrier  services: 
Public  mobile  services — 

Rural  cellular  service,  18093 

Rural  service  areas,  18091 

NOTICES 

Common  carrier  services:  ^ 

Cellular  rural  service  areas  with  component  parts;  list 
18133 

I 
Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  18193 


Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  18193 


Federal  Emergency  Management  Agency 

NOTICES 

Radiological  emergency;  State  plans: 
North  Carolina,  18142 

Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Natural  Gas  Policy  Act: 
Interstate  natural  gas  pipeline  capacity,  brokering,  18099 

NOTICES 

Environmental  statements;  availability,  etc.: 

Adirondack  Hydro  Development  Corp.,  18121 
Natural  gas  companies: 

Certificates  of  public  convenience  and  necessity; 

applications,  abandonment  of  service  and  petitions  to 
mend,  18128 
Preliminary  permits  surrender 

Kittitas  Reclamation  District,  18129 

Santa  Clara,  CA,  18129 
Applications,  hearings,  determinations,  etc.: 

Brazos  River  Authority.  18129 

Niagara  Mohawk  Power  Corp.,  18129 

Raton  Gas  Transmission  Co.,  18130 

Texas  Gas  Pipe  Line  Corp.,  18130 

Transwestem  Pipeline  Co..  18130 


Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  18142 
Complaints  filed: 

California  Shipping  Line,  Inc..  et  al.,  18143 
Tariffs,  inactive;  cancellation,  18143 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.: 
Long  Island  Rail  Road,  18190 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Ameritex  Bancshares  Corp.;  Employee  Stock  Ownership 

Trust  et  al.,  18159 
Heritage  Bancorp,  Inc..  et  al..  18159 

Federal  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  18193 
Food  and  Drug  Administration 

RULES 

Food  additives: 
Adjuvants,  production  aids,  and  sanitizers — 
NN-l,3-propanediylbis{3.5-di-tert-butyl-4- 

hydroxyhydrocinnamamide);  correction,  18194 
Poly[[6-[(l.l,3,3-tetramethylbutyl)amino]-s-triazine-2,4- 
diyl][(2.2,«,&-tetramethyl-4- 

piperidyl)imino]hexamethylene{(2,2,6.6-tetramethyl- 
4-piperidyl)imino]J.  18086 
Secondary  direct  additives;  poly(acrylic-co- 

hypophosphite),  sodium  salt  (4:1  to  16:1  monomer 
ratio  by  weight;  correction,  18194 

NOTICES 
Meetings: 
Advisory  committees,  panels,  etc.,  18162 

Food  and  Nutrition  Service 

NOTICES 

Meetings: 
Child  Nutrition  National  Advisory  Council,  18115 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Klamath  National  Forest,  CA,  18116 

Health  and  Human  Services  Department 

See  also  Food  and  Drug  Administration;  Health  Care 

Financing  Administration;  Public  Health  Service:  Social 
Security  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
18159 

Health  Care  Financing  Administration 

NOTICES 

Privacy  Act;  systems  of  records;  correction,  18194 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

Housing  and  Urt>an  Development  Department 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
18167 


immigration  and  Naturalization  Service 

PROPOSED  RULES 

Immigration  Reform  and  Control  Act;  implementation: 
Preliminary  draft  availability,  18096 

Interior  Department 

See  Land  Management  Bureau;  National  Park  Service 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

•  CSX  Transportation,  Inc..  18172 
Dallas  Area  Rapid  Transit,  18172 

.    Missouri-Kansas-Texas  Railroad  Co..  18173 
Southern  Pacific  Transportation  Co.,  18177 
St.  Louis  Southwestern  Railway  Co..  18177 
Railroad  services  abandonment: 
CSX  Transportation,  Inc.,  18172 
Missouri  Pacific  Railroad  Co.,  18176 

(3  documents) 
Missouri-Kansas-Texas  Railroad  Co.,  18173-18175 

(7  documents) 
Oklahoma,  Kansas  &  Texas  Railroad  Co.,  181.77 

Justice  Department 

See  also  Immigration  and  Naturalization  Service 

NOTICES 

Pollution  control;  consent  judgments: 

•  University  of  Massachusetts.  18178 

Labor  Department 

See  also  Employment  and  Training  Administration; 

Employment  Standards  Administration;  Mine  Safety 
and  Health  Administration;  Wage  and  Hour  Division 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
18178 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Eastern  San  Diego  Wilderness  study  areas,  CA,  18169 

Meetings: 
Lewistowri  District  Grazing  Advisory  Board,  18169 
Rawlins  District  Grazing  Advisory  Board,  18170 

Survey  plat  filings: 
Maine,  18170 

Management  and  Budget  Office 

NOTICES 

Budget  rescissions  and  deferrals 
Cumulative  reports,  18212 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
Cecil  &  Bob  Coal  Co.,  Inc.,  18181 

Minority  Business  Development  Agency 

NOTICES 

Business  development  center  program  applications: 
Virginia,  18116 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Aniakchak  National  Monument  and  Preserve,  AK,  18170 
Cape  Krusenstem  National  Monument,  AK,  18171 


Roanoke  River  Parkway,  VA,  18171 
Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Industrial  radiographic  equipment;  safety  requirements. 

18096 
NOTICES 
Applications,  hearings,  determinations,  etc: 

Duke  Power  Co.  et  al.,  18181 

Pacific  Power  &  Light  Co.  et  al.,  18183 

Public  Service  Co.  of  Colorado,  18183 

Union  Electric  Co.,  18187 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Personnel  Management  Office 

RULES 

Pay  administration: 
Back  pay;  interest,  18071 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicabiNty  and  legal  effect,  most 
of  which  are  Keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
pq^ished  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 

WOOK. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  550 

Pay  Administration  (GeneraO;  Interest 
on  Back  Pay 

AGENCY:  Office  of  Personnel 

Management. 

action:  Interim  rule  with  request  for 

comments. 

summary:  The  Office  of  Personnel 
Management  is  issuing  an  interim  rule 
implementing  a  provision  of  Pub.  L.  100- 
202  that  provides  for  the  payment  of 
interest  on  back  pay  awards  to  Federal 
employees.  This  rule  establishes  the 
interest  rate  or  rates  to  be  used  in  the 
computation,  the  frequency  of 
compounding,  the  period  of  time  for 
which  interest  accrues,  and  certain  other 
computational  procedures. 
DATES:  This  interim  rule  is  effective  for 
all  determinations  which  become  Hnal 
on  or  after  December  22, 1987,  awarding 
back  pay  under  5  U.S.C.  5596.  Comments 
must  be  submitted  on  or  before  July  19, 
1988. 

ADDRESS:  Comments  may  be  sent  or 
delivered  to  Barbara  L.  Fiss,  Assistant 
Director  for  Pay  and  Performance 
Management,  Personnel  Systems  and 
Oversight  Group,  U.S.  Office  of 
Personnel  Management,  Room  7H28, 
1900  E  Street  NW..  Washington.  DC 
20415. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  P.  Cahill,  (202)  632-5056. 
SUPPLEMENTARY  INFORMATION:  Pub.  L 
100-202,  December  22, 1987,  Further 
Continuing  Appropriations  for  Fiscal 
Year  1988,  amended  5  U.S.C.  5596  to 
provide  for  the  payment  of  interest  on 
back  pay  awards  to  Federal  employees. 
This  provision  applies  to  determinations 
that  become  Hnal  on  or  after  the  date  of 
enactment.  Agencies,  therefore,  must 
review  their  records  to  determine 


whether  interest  must  be  computed  and 
paid  on  back  pay  awards  that  became 
final  on  or  after  December  22, 1987. 

The  statute  provides  that  interest 
begins  to  accrue  on  the  effective  date  of 
the  withdrawal  of  pay.  allowances,  and 
differentials.  A  particular  money  amount 
is  not  withdrawn  from  an  employee  until 
the  actual  date  (usually  a  pay  date)  on 
which  the  employee  would  have 
received  it  if  the  unjustiHed  or 
unwarranted  personnel  action  had  not 
occurred.  Therefore,  most  awards  will 
involve  a  series  of  effective  dates,  and 
an  additional  money  amount  of 
withdrawn  pay,  allowances,  and 
differentials  must  be  incorporated  into 
the  interest  computation  for  periods  on 
or  after  each  such  date. 

Section  5596(b)(l)(A)(i)  of  title  5. 
United  States  Code,  reduces  an 
employee's  entitlement  to  back  pay  by 
the  amount  of  earnings  through  other 
employment  during  the  period  covered 
by  the  corrective  action.  The  Office  of 
Personnel  Management  (OPM)  has 
determined  that  since  computing  an 
employee's  entitlement  to  back  pay 
requires  deducting  the  amount  of 
outside  earnings,  such  earnings  should 
not  be  included  in  the  computation  of 
the  employee's  entitlement  to  interest  on 
back  pay. 

To  incorporate  this  determination  into 
the  process  of  computing  the  amount  of 
interest  due,  the  interim  regulations 
include  a  method  of  prorating  the 
amount  of  outside  earnings.  For 
computation  purposes,  ensuring  that 
interest  does  not  accrue  on  outside 
earnings  means  that  such  earnings  must 
be  subtracted  from  the  amount  of  pay. 
allowances,  and  differentials  due  for 
specific  dates  during  the  period  covered 
by  the  corrective  action.  However, 
performing  this  subtraction  only  on  the 
actual  date  such  earnings  were  paid 
would  mean  that  earnings  which 
exceeded  the  amount  of  pay, 
allowances,  and  differentials  due  for  the 
corresponding  period  would  not  be 
deducted  from  back  pay.  Therefore,  the 
interim  regulations  establish  a  method 
of  uniform  proration  over  the  full  period 
covered  by  the  corrective  action. 

The  agency  must  issue  the  interest 
payment  within  30  days  of  the  date  on 
which  accrual  of  interest  ends.  If 
issuance  of  the  interest  payment  is 
delayed  more  than  30  days  after  the 
date  on  which  accrual  of  interest  ends, 
interest  must  be  recomputed  based  on  a 


new  ending  date  that  meets  the  30-day 
requirement. 

The  agency  normally  will  issue  the 
interest  payment  at  the  same  time  it 
issues  the  payment  of  back  p!ay.  When 
simultaneous  payment  is  not  feasible 
(e.g..  when  a  decision  became  final  on  or 
after  December  22, 1987,  and  payment  of 
back  pay  was  issued  before 
implementation  of  this  rule),  the 
payment  of  back  pay  will  be  subtracted 
from  the  accrued  amount  of  back  pay 
and  interest  effective  with  the  date  the 
payment  of  back  pay  was  issued. 
Interest  will  continue  to  accrue  on  the 
remaining  amount  of  back  pay  (if  any) 
and  interest  until  the  date  interest 
accrual  ends.  Additional  guidance 
concerning  the  computational 
procedures  to  be  followed  in 
implementing  this  provision  will  be 
provided  through  the  Federal  Personnel 
Manual  System. 

The  statute  also  provides  for  payment 
of  interest  on  back  pay  awards  if  the 
final  determination  was  made  prior  to 
December  22, 1987,  and  if,  under  terms 
of  the  decision,  a  right  to  interest  was 
specifically  reserved,  contingent  on  the 
enactment  of  a  statute  authorizing  the 
payment  of  interest  on  claims  brought 
under  5  U.S.C.  5596.  The  Office  is  aware 
of  only  two  such  decisions — Karamatsu 
v.  United  States  and  Alaniz  v.  Office  of 
Personnel  Management.  If  interested 
parties  know  of  other  decisions  that 
meet  these  conditions,  they  should  bring 
them  to  the  attention  of  the  Office.  The 
statute  provides  that  payment  of  interest 
on  these  decisions  may  not  be  made 
before  October  1, 1988.  Affected 
agencies  will  be  informed  of  special 
processing  requirements. 

Pursuant  to  section  553(b)(3)(B)  and 
(d)(3)  of  title  5,  United  States  Code,  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking  and  for  making  this 
amendment  effective  in  less  than  30 
days.  The  notice  and  the  30-day  delay  in 
the  effective  date  are  being  waived 
because  the  effective  date  of  the  statute 
was  December  22, 1987. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
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substantial  number  of  small  entities 
because  they  will  affect  only  Federal 

employees  and  agencies. 

I 

List  of  Subjects  in  5  CFR  Part  550 

Administrative  practice  ttnd 
procedure.  Civil  defense.  Government 
employees.  Wages. 

U.S.  Office  of  Personnel  Management 

Cooatanca  HonMr. 

Director. 

Accordingly,  OPM  is  amending  Part 
550  of  Title  5  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  550-PAY  ADMINISTRATION 
(GENERAL) 

1.  The  authority  citation  for  Part  550, 
Subpart  H,  is  revised  to  read  as  follows: 

AntlMirity:  5  U.S.C.  5586(c):  Fob.  L 100-202. 

2.  In  §  550.801,  paragraph  (a)  is  revised 
to  read  as*  follows: 


§550001    AppNeabiity. 

(a)  This  subpart  contains  regulations 
of  the  Office  of  Personnel  Management 
to  carry  out  section  5596  of  tide  5. 
United  States  Code,  which  authorizes 
the  payment  of  back  pay,  interest,  and 
reasonable  attorney  fees  for  the  purpose 
of  making  an  employee  financially 
whole  (to  the  extent  possible)  when,  on 
the  basis  of  a  timely  appeal  or  an 
administrative  determination  (including 
a  decision  relating  to  an  unfair  labor 
practice  or  a  grievance),  the  employee  is 
found  by  an  apprc^riate  authority  to 
have  been  affected  by  an  unjustified  or 
unwarranted  personnel  action  that 
resulted  in  the  withdrawal,  reduction,  or 
denial  of  all  or  part  of  the  pay, 
allowances,  and  differentials  otherwise 
due  to  the  employee.  This  subpart 
should  be  read  together  with  this  section 
of  law. 


3.  In  S  550.805,  paragraph  (f)  is 
redesignated  as  paragraph  (g),  and  a 
new  paragraph  (f)  is  added  to  read  af 
follows: 

9550J05    Back  pay  computations. 


(f)  For  the  purpose  of  computing  the 
amoont  of  back  pay  under  paragraph  (e) 
of  this  section,  interest  shall  be  included 
in  the  amount  from  which  deductions  for 
erroneous  payments  are  made,  as 
required  by  S  550.805(e)(2)  of  this  part 

4.  Sections  550.806  and  550.807  are 
redesignated  as  9  550.807  and  S  550.808 
respectively:  and  new  sec^on  S  550.806 
is  added  to  read  as  follows: 


SSSasoe    Intsrsst computations. 

(a)  Interest  begins  to  accrue  on  the 
date  or  dates  (usually  one  or  more  pay 
dates)  on  which  the  employee  would 
have  received  the  pay,  allowances,  and 
differentials  if  the  unjustified  or 
unwarranted  personnel  action  had  not 
occurred. 

(b)  In  computing  the  amount  of 
interest  due  under  section  5596  of  titie  5, 
United  States  Code,  the  agency  shaU 
reduce  the  amount  of  pay,  allowances, 
and  differentials  due  for  each  date 
described  in  paragraph  (a)  of  this 
section  by  an  amount  determined  as 
follows: 

(1)  Divide  the  employee's  earnings 
from  other  employment  during  the 
period  covered  by  the  corrective  action, 
as  described  in  {  550.805(eKl)  of  this 
part,  by  the  total  amount  of  b«ck  pay 
prior  to  any  deductions; 

(2)  Multiply  the  ratio  obtained  in 
paragraph  (b)(1)  of  this  section  by  the 
amount  of  pay,  allowances,  and 
differentials  due  for  each  date  described 
in  paragraph  (a)  of  this  section. 

(c)  The  agency  shall  compute  interest 
on  the  amount  of  back  pay  computed 
under  section  5596  of  title  5,  United 
States  Code,  and  this  subpart  before 
making  deductions  for  erroneous 
payriients,  as  required  by  9  550.805(e)(2) 
of  this  part. 

(d)  The  rate  or  rates  used  to  compute 
the  interest  payment  shall  be  the  annual 
percentage  rate  or  rates  established  by 
the  Secretary  of  the  Treasiuy  as  the 
overpayment  rate  under  section 
662l(a](l]  of  title  28,  United  States  Code 
(or  its  predecessor  statute),  for  the 
period  or  periods  of  time  for  which 
interest  is  payable. 

(e)  On  each  day  for  which  interest 
accrues,  the  agency  shall  compound 
interest  by  dividing  the  applicable 
interest  rate  (expressed  as  a  decimal)  by 
365  (366  in  a  leap  year). 

(f)  The  agency  shall  compute  the 
amount  of  interest  due,  and  shall  issue 
the  interest  payment  within  30  days  of 
the  date  on  which  accrual  of  interest 
ends. 

(g)  To  the  extent  administratively 
feasible,  the  agency  shall  issue 
payments  of  back  pay  and  interest 
simultaneously.  If  all  or  part  of  the 
payment  of  back  pay  is  issued  on  or 
before  the  date  on  which  accrual  of 
interest  ends  and  the  interest  payment  is 
issued  after  the  payment  of  back  pay  is 
issued,  the  amount  of  the  payment  of 
back  pay  shall  be  subtracted  fit>m  the 
accrued  amount  of  back  pay  and 
interest,  effective  with  the  date  the 
payment  of  back  pay  was  issued. 
Interest  shall  continue  to  accrue  on  the 
remaining  unpaid  amount  of  back  pay  (if 


any)  and  interest  until  the  date  on  which 
accrual  of  interest  ends. 

(h)  This  section  shall  not  apply  to  any 
determination  made  before  December 
22. 1987,  if  the  determination  was  no 
longer  subject  to  reconsideration  or 
higher-level  review  or  appeal  on 
December  22, 1987. 
(FR  Do&  88-11392  Filed  5-l».88: 8:45  am] 
SMXSM  COOE  •nfr.oi-« 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  910 

(Lsmon  Reg.  614] 

Lemons  Grown  in  CaHfomia  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultiu'al  Marketing  Service. 
USDA. 

action:  Final  rule. 

summary:  Regulation  614  establishes 
the  quantity  of  &esh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
3554)00  cartons  during  the  period  May  22 
through  May  28, 1988.  Such  action  is 
needed  to  balance  the  supply  of  fresh 
lemons  with  market  demand  for  the 
period  specified,  due  to  the  marketing 
situation  confronting  the  lemon  industry. 
DATES:  Regulation  614  (9  910.914)  is 
effective  for  the  period  May  22  through 
May  28. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Raymond  C.  Martin.  Section  Head. 
Volume  Control  Programs.  Marketing 
Order  Administration  Branch,  F&V, 
AMS.  USDA,  Room  2523,  South  Building, 
P.O.  Box  96456.  Washington,  DC  20090- 
6456:  telephone:  (202)  447-5697. 

SUPPLEMENTARY  INFORMATION:  This 

final  rule  has  been  reviwed  imder 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
die  Regulatory  Flexibility  Act  (RFA).  Uie 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act. 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 


group  action  of  essentially  small  entities 
ficting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910)  regulating  die  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act,"  7  U.S.C.  601-674).  as 
amended.  This  action  is  based  upon  the 
recommendation  arfd  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  regulation  is  consistent  with  the 
marketing  policy  for  19e7-8&  The 
committee  met  publicly  on  May  17. 1988. 
in  Los  Angeles,  California,  to  consider 
the  current  and  prospective  conditions 
of  supply  and  demand  and 
recommended,  by  a  13-0  vote,  a  quantity 
of  lemons  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
committee  reports  that  the  maricet  for 
lemons  is  steady. 

Pursuant  to  5  U.S.a  553,  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  In  fiirther  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the  , 

effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purpose  of  die 
Act.  Interested  pnvons  were  given  an 
opportunity  to  submit  information  and 
views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  these  regulatory  provisions 
effective  as  specified,  and  kandlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
California,  Arizona.  Lemons. 

For  die  reasons  set  forth  in  the 
preamble.  7  CFR  Part  910  is  amended  as 
follows: 

PART  910-LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

1.  The  audiority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authodty:  Sees.  1-18, 48  Stat.  31.  ■• 
amended:  7  U.S.a  601-674.. 

2.  Section  910.914  is  added  to  read  as 
follows: 


[This  section  will  not  appear  in  the 
Code  of  Federal  Regulations.] 

9910.914    Lsmon  Rsgulation  614. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  May  22, 1988, 
through  May  28, 1988,  is  estabhshed  at 
355,000  cartons. 

Dated:  May  IS,  1988. 
Robert  C  Kssney. 

Deputy  Director.  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
[FR  Doc.  88-11485  Filed  5-18-88: 8:45  am] 

BtLUNQ  COOK  M«H»-« 


7CFR  Part  920 

Calif  omia  KtwrtfruK:  Expenses  and 
Assessment  Rate 

agency:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Final  rule. 


:  This  final  rule  will  authorize 
expenditures  and  establish  an 
assessment  rate  under  Marketing  Order 
920  for  die  1967-88  and  1968-89  fiscal 
periods.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

EFFECnvc  DATES:  August  1, 1987  through 
July  31. 1988  (9  920.203).  and  August  1. 
1988  through  July  31. 1989  (9  920.204). 
FOR  FURTHER  INFORMATION  CONTACT: 

Todd  A.  Delello.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA,  P.O. 
Box  96456,  Room  2S25-S.  Washington, 
DC  20090-6456.  telephone  202-475-5610. 
SUPPLBKNTARV  SypRMATION.  This 
final  rule  is  issued  under  Marketing 
Order  No.  920  (7  CFR  Part  920) 
regulating  the  handling  of  kiwifruit 
grown  in  California,  l^is  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act.  This  final  rule  has 
been  reviewed  under  Executive  Order 
12291  and  Departmental  Regulation 
1512-1  and  has  been  determined  to  be  a 
"non-major"  rule  under  criteria 
contained  therein. 

Pursuant  to  requirements  set  forth  in 
die  Regulatory  Flexibility  Act  (RFA),  die 
Administrator  of  die  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be 


significsndy  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  AMS  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  proposed  rule  was  published  in  the 
Federal  Register  (53  FR  15228,  April  28. 
1988).  That  docimient  contained  a 
proposal  to  revise  9  920.203  and  add 
9  920.204  to  establish  expenses  and 
assessment  rates  for  the  Kiwifruit 
Administrative  Committee.  That  rule 
provided  that  interested  persons  could 
file  comments  through  May  9, 1988.  No 
comments  were  received. 

It  is  found  that  the  specified  expenses 
are  reasonable  and  likely  to  be  incurred 
and  that  such  expenses  and  the 
specified  assessment  rates  to  cover  such 
expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

This  action  should  be  expedited 
because  the  committee  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis.  In  addition,  handlers  are  aware  of 
this  action  which  was  recommended  by 
the  committee  at  a  public  meeting. 
Therefore,  the  Secretary  also  finds  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Fsdsral  Register 
(5  U.S.C.  533). 

List  of  SubjecU  in  7  CFR  Part  920 

Marketing  agreements  and  orders. 
Kiwifruit  (California). 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  920  is  amended  as 
follows: 

PART  920— KIWIFRUIT  GROWN  IN 
CAUFORNiA 

1.  The  authority  citation  for  7  CFR 
Part  920  ccHitinues  to  read  as  follows: 

Audiority:  Sees.  1-18. 48  Stat.  31.  as 
amended;  7  U.S.C.  601-074. 

2.  Section  920.203  is  revised  and 

9  920.204  is  added  to  read  as  follows 
(these  sections  prescribe  annual 
expenses  and  assessment  rates  and  will 
not  be  published  in  the  Code  of  Federal 
Regulations): 


5920.203  Expsnsossndi 
Expenses  of  $130,418  by  the  Kiwifruit 

Administrative  Commitiee  are 
authorized  and  an  assessment  rate  of 
$0.0125  per  7V^  pound  tray  or  equivalent 
is  estabhshed  for  the  fiscal  year  ending 
July  31. 198a  Unexpended  funds  may  be 
carried  over  as  a  reserve. 

9920.204  Expanses  and  assMsmwit  rats. 
Expenses  of  $112,618  by  the  Kiwifruit 

Administrstive  Committee  are 
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authorized  and  an  assessment  rate  of 
$0.0125  per  7V4  pound  tray  or  equivalent 
is  established  for  the  fiscal  year  ending 
July  31, 1989.  Unexpended  funds  may  be 
carried  over  as  a  reserve. 

Dated:  May  la  1988. 
Robert  C  Keeney, 

Deputy  Director.  Fruit  and  Vegetable 
Division.  Agricultural  Marketing  Service. 

|FR  Doc.  88-11353  Filed  5-19-88;  8:45  am) 

MUJNG  COOC  3410-02-11 


7  CFR  Part  959 

South  Texas  Onions;  Increase  in 
Assessment  Rate 


agency:  Agricultural  Marketing  Service. 
USDA. 

action:  Final  rule. 


:  This  final  rule  increases  the 
assessment  rate  under  Marketing  Order 
959  for  the  1987-88  Fiscal  period.  The 
change  is  necessary  for  the  South  Texas 
Onion  Committee  to  meet  its  1987-88 
expense  obligations.  Funds  to 
administer  this  program  are  derived 
from  assessments  on  handlers. 

EWecnvt  date:  August  1, 1987  through 
July  31, 198a 

FOR  RMTHER  INRMMATKNI  contact: 
Robert  F.  Matthews.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA.  P.O. 
Box  96456.  Room  2525-S,  Washington. 
[)C  20090-6456,  telephone  202-447-2431. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  issued  under  Marketing 
Order  No.  959  (7  CFR  Part  959) 
regulating  the  handling  of  onions  grown 
in  South  Texas.  This  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  Act.  [ 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regidatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural      ; 
Marketing  Service  (AMS)  has  ! 

considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers^ 
However,  these  costs  will  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 


Administrator  of  AMS  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  proposed  rule  was  published  in  the 
Federal  Register  (53  FR  13414,  April  25, 
1988).  That  document  contained  a 
proposal  to  amend  S  959.228  to  increase 
the  assessment  rate  for  the  South  Texas 
Onion  Committee.  That  rule  provided 
that  interested  persons  could  file 
comments  through  May  5, 1988.  No 
comments  were  received. 

It  is  found  that  the  1987-88  fiscal 
°  period  assessment  rate  increase,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  marketing  order 
for  South  Texas  onions  requires  an 
increase  in  the  rate  of  assessment  for  a 
fiscal  period  to  be  applicable  from  the 
beginning  of  that  period  to  all  onions 
which  were  regulated  under  this  part 
and  handled  during  such  period.  The 
1987-88  fiscal  period  began  August  1. 
1987. 

List  of  Subjects  In  7  CFR  Fart  9S9 

Mariceting  agreements  and  orders. 
Onions  (Texas). 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  959  is  amended  as 
follows: 

PART  959— (AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  959  continues  to  read  as  follows: 

AutlMxity:  Sees.  1-19.  48  Stat.  31.  as 
amended:  7  U.S.C  eoi-«74. 

2.  Section  959.228  is  revised  to  read  as 
follows  (this  section  prescribes  the 
annual  assessment  rate  and  will  not  be 
published  in  the  Code  of  Federal 
Regulations): 

§  959.226    ExpwMM  and  asMsetnent  rat*. 

Expenses  of  $312,380  by  the  South 
Texas  Onion  Committee  are  authorized, 
and  an  assessment  rate  of  $0.07  per  50- 
pound  container  or  equivalent  quantity 
of  onions  is  established  for  the  fiscal 
period  ending  July  30, 1988.  Unexpended 
funds  may  be  carried  over  as  a  reserve. 

Dated:  May  16. 1968. 
Robert  C  Keeney, 

Deputy  Director.  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
[FR  Doa  88-113S4  Filed  S-19-88:  8:45  am] 
BIUJNO  cooc  Mio-e*-w 


DEPARTIMENT  OF  ENERGY 
Office  of  Qeneral  Counsel 
10  CFR  Part  1010 

Conduct  of  Employeea;  Cooperation 
With  ttM  Inspector  Qeneral 

agency:  Department  of  Energy. 
action:  Final  rule. 

summary:  The  Department  of  Energy  is 
amending  the  Department's  Conduct  of 
Employees  regulations  (10  CFR  Part         , 
1010)  to  clari^  Department  policy 
regarding  cooperation  required  of 
Department  employees  in  matters 
relating  to  official  investigations  by  the 
Office  of  Inspector  General. 

EFFECnvE  date:  June  20, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Thomas  C.  Buchanan,  Attorney-Advisor, 
Office  of  Assistant  General  Counsel, 
for  General  Law,  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585,  (202) 
586-1522 

Sanford  J.  Fames,  Counsel  to  the 
Inspector  General,  Department  of 
Energy,  1000  Independence  Avenue. 
SW..  Washington,  DC  20585,  (202) 
586-4393. 

.SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  208  of  the  Department  of 
Energy  Organization  Act  (Pub.  L  95-91) 
provides  for  the  establishment  of  an 
Office  of  Inspector  General  within  the 
Department.  It  also  provides  that  the 
Inspector  General  shall  be  responsible 
for  conducting  "investigative  activities 
relating  to  the  promotion  of  economy 
and  efficiency  in  the  administration  of. 
or  the  prevention  or  detection  of  fraud 
or  abuse  in,  programs  and  operations  of 
the  Department."  To  facilitate  such 
activities,  it  is  considered  appropriate 
that  the  subject  of  DOE  employees'  duty 
to  cooperate  with  the  Office  of  Inspector 
General  be  addressed  in  the  regulations 
governing  conduct  of  DOE  employees. 
Accordingly,  the  Department  is 
amending  Part  1010  of  Title  10,  Code  of 
Federal  Regulations,  by  adding  a  new 
section  (S  1010.217)  entitled. 
"Cooperation  with  the  Inspector 
General."  The  new  section  makes 
reference  to  the  other  sections  of  the 
regulations  that  have  a  bearing  on 
conduct  of  employees  in  this  area. 
Section  1010.217  does  not  confer  new 
authority  upon  the  Office  of  Inspector 
General  or  any  other  DOE  official; 
rather,  it  clarifies  the  policy  and 
authority  established  by  existing 
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statutes,  regulations.  Federal  case  law, 
and  Departmental  directives. 

n.  Opportunity  for  Public  CommeBt 

A  proposed  rulemaking  was  published 
on  pages  38770-38771  of  the  Federal 
Register  of  October  19, 1987.  A  30-day 
period  was  provided  for  comments. 
Comments  were  received  itom  three 
individuals. 

One  commenter  sugge9ted  the 
regulation  specify  that  only  a 
Government  employee  may  be 
considered  a  "representative  of  the 
Office  of  InspectM-  General"  for 
purposes  of  §  1010.217(a)  because 
disclosure  to  Office  of  Inspector  General 
support  service  contractors  of  trade 
secrets  or  confidential  information 
provided  to  the  Department  by  private 
parties  would  violate  18  U.S.C  1905.  the 
so-called  "Trade  Secrets  Act"  However. 
18  U.S.Q  1905  only  prohibits 
unauthorized  disdosure  of  such 
information  by  Federal  Government 
employees.  The  Department's  Office  of 
Inspector  General  has  been  authorized 
to  contract  with  public  agencies  and 
private  persons  for  services  deemed 
necessary  to  carry  out  its  mission.  In 
view  of  this,  disclosure  of  proprietary 
information  to  Office  of  Inspector 
General  contractors  constitutes 
authorized  discloeure  and  does  not 
violate  18  U.S.C  1905.  (See  Coastal 
States  Gas  Corp.  v.  Department  of 
Energy,  480  F.  Supp.  813  (S.D.  Texas 
1979).  motion  for  stay  denied  609  F.2d 
736  (StbCir.  1979).) 

Another  commenter  expressed  the 
view  that  the  language  of  paragraph  (a) 
of  S  1010.217  implies  that  any 
Departmental  employee  who  refuses  to 
cooperate  in  an  Office  of  Inspector 
General  investi^tion  must  be  guilty  of  a 
crime  and  that  the  only  reason  for 
seeking  information  faaa  an  employee  is 
to  obtain  evidence  for  use  against  die 
employee  in  a  criminal  prosecution.  This 
commenter  also  suggested  that 
paragraprfj  (a)  be  amended  to  include 
language  on  confidentiality  of 
employees'  statements  and  discuss 
employees'  constitutional  rights  to 
representation  and  other  due  process 
protections. 

The  purpose  of  paragraph  (a)  of 
S  1010.217  is  to  state  clearly  that  it  is  the 
duty  of  a  Department  of  Energy 
employee  to  cooperate  in  an  Office  of 
Inspector  General  investigation, 
regardless  of  whether  the  employee  or 
another  is  the  subject  of  the 
investigation.  The  statement  diat  an 
employee  is  not  required  to  respond  to  a 
request  for  information  if  the  answers 
may  subject  the  employee  to  criminal 
prosecution  simply  embodies  the  case 
law  on  the  subject  of  the  requirement  for 


such  cooperation.  Clearly,  there  are 
other  substantive  and  procedural  rights 
that  may  be  relevent  to  the 
circumstances  oi  a  particular 
investigation,  but  it  u  not  practicable  to 
set  forth  an  all-iitclusive  statement  of 
employees'  rights  in  the  regulation,  lliat 
they  are  not  set  forth  does  not  affect 
their  a[q>licabiUty. 

The  president  of  the  National 
Treasury  Employees  Union  chapter  that 
represents  Departaient  of  Energy 
Headquarters  bargaining  unit  employees 
who  work  in  the  Forrestal  building  also 
provided  several  comments  on  the 
proposed  rule.  First,  he  expressed  the 
view  that  the  rule  adversely  impacts  the 
work  environment  and  employees' 
"constitutionally  guaranteed  rights, 
through  the  sanction  of  disciplinary 
action  without  limitation  of  the 
ap]>lication,  as  a  means  of  coercing 
employees  to  participate  in 
investigations  in  a  manner  which 
severely  jeopardizes  their  economic, 
physical  (and)  mental  welfare." 
However,  as  indicated  above,  nothing  in 
the  rule  abrogates  employees' 
constitutional  rights.  As  also  stated 
previously,  the  rule  does  not  confer  new 
authority  upon  the  Office  of  Inspector 
General,  but  merely  sets  forth 
employees'  duties  and  responsibilities 
under  the  law  as  it  is  presenUy 
interpreted. 

Additionally,  this  commenter  opined 
that  the  proposed  rule  "would  appear  to 
have  a  chilKng  effect  upon  the 
investigatory  process  of  the  Inspector 
General  (the  IG  hodine)  by  precluding 
employee  involvement  in  matters 
adversely  impacting  die  Department." 
The  point  being  made  seenu  to  be  that 
employees  will  not  volunteer 
information  about  ivrongdoing  by  means 
of  the  IG  hoUine  (where  callers  may 
speak  anonymously)  if  they  know  that 
they  may  later  be  required  to  cooperate 
in  a  resuhaiit  investigation  by  answering 
questions  about  the  matter.  While  that 
may,  indeed,  deter  some  employees  from 
using  the  Office  of  Inspector  General 
hoUine,  it  seems  reasonable  that 
employees  should  be  made  aware  that 
there  is  no  exception  to  the  requirement 
for  cooperation  with  the  Inspector 
General  for  hotline  users.  Their  use  of 
the  hodine  does  not  abrogate  their 
responsibility  to  cooperate  in  any  Office 
of  Inspector  General  investigations  that 
result  from  information  they  provide  on 
the  hotline.  Furthermore,  the  Injector 
General  does  not  disclose  the  identity  o/ 
complainants  without  their  consent, 
unless  the  Inspector  General  determines 
that  such  disclosure  is  unavoidable 
during  the  course  of  the  investigation. 

This  commenter  also  objected  &at  the 
regulation  makes  no  mention  of  the  right 


to  unioo  representation  during  employee 
interviews  in  Office  of  Inspector 
General  investigatimis — the  so-called 
' '  Weingtuien"  i^t  as  it  appUes  to 
Inspector  General  Investigations.  [See, 
NLRB  V.  J.  Weingarten.  Inc.,  420  U3. 251 
(1975).)  However,  as  stated  previously,  it 
is  not  practicable  to  set  forth  an  all- 
inclusive  statement  of  employees'  rights 
in  this  regulation.  Furthermore,  to  the 
extent  Weingarten  rights  apply,  the 
Department  is  currently  meeting  its 
responsibilities  regarding  informing 
employees  of  their  rights  to 
representation  by  means  of  annual 
employee  notices. 

The  commenter  concluded  by 
discussing  the  union's  right  to  submit 
proposals  and  bargain  prior  to 
implementation  of  the  rule.  However, 
this  regulation  is  merely  a  statement  of 
the  law  and  Departmental  policy  on  the 
subject  of  employees'  cooperation  with 
the  Inspector  General.  Discussion  of  its 
impact  and  implementation  is  not 
appropriate  at  diis  time.  In  any  event, 
such  discussions  must  be  held  with  the 
Department's  Office  of  Labor  Relations. 

No  changes  have  been  made  to  the 
final  rule  in  response  to  the  comments 
discussed  above.  However,  a  clause  was 
added  at  the  end  of  the  first  sentence  of 
paragraph  (b)  of  S  1010.217  to  clarify 
that  the  purpose  of  the  paragraph  is  to 
address  the  duty  to  report  wrongdoing. 
Also,  in  the  clause  "under  oath  if 
specified  by  an  investigator  who  is  an 
employee  of  the  Office  of  Inspector 
General,"  in  the  second  sentence  of 
§  1010.217(a),  die  modifier  'Federal" 
was  inserted  in  front  of  the  word 
"employee"  for  added  clarification. 

ni.  Review  Under  Executive  Order  12291 

It  has  been  determined  that  this 
regulation  is  not  a  "major  rule"  within 
the  meaning  of  Executive  Order  12291 
(February  17, 1961)  because  the 
amendment  will  not  result  in  (1)  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  ^ductivity.  or  innovation, 
or  on  the  abUity  of  United  States-based 
enterprises  to  compete  in  domestic  or 
export  markets.  Accordingly,  a 
regulatory  impact  analysis  is  not 
required. 

IV.  Review  Under  the  Regulatory 
FlexiUBty  Act 

Pursuant  to  section  605  of  the 
Regulatory  Flexibihty  Act  (Pub.  L  96- 
354).  it  is  hereby  certified  that  this 
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regulation  will  not  have  a  tigniflcant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Act.  It  is  related  solely  to 
internal  agency  organization, 
management,  or  personnel. 

V.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  determined  that  this  rule 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment 

VI.  Review  Under  the  Paperwork 
Reduction  Act 

This  rule  does  not  impose  a 
"collection  of  information"  requirement 
as  defined  in  44  U.S.C.  3502(4). 

List  of  Subjects  In  10  CFR  Part  1018 

Conflict  of  interest  Conduct  of 
employees. 

In  consideration  of  the  foregoing.  Part 
1010  of  Tide  10  of  die  Code  of  Federal 
Regulations,  is  amended,  as  set  forth 
below. 

lasued  in  Washington.  DC  on  May  13. 1968. 
John  S.  Henington, 

Secretary  of  Energy. 

PART  1010-CONOUCT  OF 
EMPLOYEES 

1.  The  authority  citation  for  Part  1010 
is  revised  to  read  as  follows:  i 

AntiMrity:  Sec.  206, 601-608. 644.  Pub.  U 
95-m,  91  Stat.  575-577.  591-696,  599  (42  U.S.C 
7138,  7211-7218,  7254):  Sec  522.  Pub.  L  94- 
163.  89  Stal.  961  (42  U.S.C.  6392):  Sec.  30& 
Pub.  L  95-39.  91  Stat  189  (42  U.S.C.  5816a);  5 
U.S.C.  301  and  303(a):  5  U.S.C.  app.  207(a);  18 
U.S.C.  201-209;  E.0. 11222.  as  amended  by 
E.0. 12565. 

2.  The  Table  of  Contents  is  amended 
by  adding  the  following  at  the  end  of 
Subpart  B: 

1010.217    Cooperation  wnth  the  Inspector 
General 

3.  Part  1010  is  amended  by  adding^  the 
following  new  section:  j 

§1010.217   Cooperation  wtthttielnspeetor 
General  (applcaMa  to  FERC). 

(a)  Upon  the  duly  authorized  request 
of  a  representative  of  the  Office  of :  i 
Inspector  General,  a  DOE  employee!-      ■ 
shall  provide  information  requested  by 
the  representative  pertaining  to  the 
operations  and  programs  of  the 
Department.  In  responding  to  such  a 
request  an  employee  shall  testify  or 
respond  to  questions,  under  oath  if 
specified  by  an  investigator  who ! 
Federal  employee  of  the  Office  < 
Inspector  General,  and,  where 
appropriate,  furnish  a  signed  statement 
except  that,  an  employee  is  not  required 


lUiif  I 
[loisa 
sof   T 


to  respond  to  questions  or  to  testify  If 
the  answers  or  testimony  may  subject 
the  employee  to  criminal  prosecution.  If 
the  employee's  statements  or 
informati'on  gained  by  reason  of  such 
statements  may  not  be  used  against  the 
employee  in  a  criminal  prosecution, 
failure  to  respond  to  such  a  request  for 
information  could  lead  to  disciplinary 
action. 

(b)  Employees  have  a  duty  to  expose 
fraud,  waste,  inefficiency,  or  other  forms 
of  wrongdoing  on  the  part  of  DOE 
employees,  contractors,  subcontractors, 
grantees,  or  other  recipients  of  DOE 
financial  assistance,  or  their  employees, 
and  to  report  such  activities  in 
accordance  with  this  paragraph.  All 
alleged  violations  of  these  regulations 
shall  be  referred  to  the  Counselor  and 
the  Inspector  General,  and  the 
Counselor  shall  review  and  determine 
appropriate  action  in  accordance  with 
S  1010.502(c).  Reviewing  officials  shall 
report  actual  or  alleged  employee 
misconduct  to  the  Counselor  and  the 
Inspector  General  (S  1010.104(b)(6)). 
Notwithstanding  any  other  provision  in 
these  regulations,  DOE  employees 
should,  when  appropriate,  report 
directly  to  the  Office  of  Inspector 
General  any  information  concerning 
wrongdoing  by  Department  employees, 
or  DOE  contractors,  subcontractors, 
grantees,  or  other  recipients  of  DOE 
financial  assistance,  or  their  employees. 

(FR  Doc  88-11400  Filed  5-19-68;  &-45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlniatration 

14CFRPart39 

IDocket  Na  M  MM  «  AP;  Amdt  SO-SMI] 

Alrworttiineee  Directive;  AirtMw 
Industrie  Model  A300  Seriee  Alrplanet 

AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


I  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Airbus  Industrie  Model 
A300  series  airplanes,  equipped  with 
General  Electric  engines,  without  a  •<■  •  -^ 
secondary  latching  system  installed. 
This  amendment  requires  a  daily 
security  check  for  each  engine  core  cowl 
dgor,  and  a  security  check  of  the  engine 
core  cowl  door  after  it  is  opened  and 
subsequenUy  closed,  until  a  secondary 
latching  system  is  installed.  This 
amendment  is  prompted  by  several 
reported  incidents  where  engine  core 
cowl  doors  have  separated  from 


airi^anes  equipped  with  this  engine  core 
cow!  door  design,  due  to  failure  of  the 
latching  device.  This  condition,  if  not 
corrected,  could  result  in  separation  of 
the  door,  which,  in  turn,  cotdd  cause 
structural  damage  to  the  airplane. 
EFFEcnvi  date:  June  lo,  loea 

AOORCSSCS:  The  applicable  service 
information  may  be  obtained  from 
Airbus  Industrie.  Airbus  Support 
Division.  Avenue  Didier  Daurat  31700 
Blagnac,  France.  The  McDonnell 
Douglas  service  bulletin  may  be 
obtained  by  writing  to  McDonnell 
Douglas  Corporation.  3855  Lakewood 
Blvd^.  Long  Beach.  California  90848, 
Attention:  Director  of  Publications,  Mail 
Stop:  Cl^iX)  (54-60).  This  information 
may  be  examined  at  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  SeatUe.  Washington,  or  the 
Seattie  Aircraft  Certification  Office. 
9010  East  Marginal  Way  SouUi.  SeatUe. 
Washington. 

FOR  FUimmi  INFOMMATION  CONTACT: 

Ms.  Armella  Donnelly.  Standardization 
Branch  ANM-113:  telephone  (206)  431- 
1967.  MaUing  address:  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
Soutii.  0-68966.  Seattie.  Washington 
98168. 

SUPPLEIiarrAftY  INFOMMATION:  The 
Direction  Gin^rale  de  L' Aviation  Civile 
(DGAC).  which  is  the  airwortfiiness 
authority  of  France,  has,  in  accordance 
with  the  provisions  of  an  existing 
bilateral  airworthiness  agreement 
notified  the  FAA  of  an  unsafe  condition 
that  exists  on  Airbus  Model  A300  series 
airplanes.  There  has  been  a  report  of  the 
loss  of  an  engine  core  cowl  door  from  a 
Model  A300,  apparenUy  caused  by  the 
incorrect  function  or  failure  of  the  door 
latch  locking  device.  This  condition,  if 
not  corrected,  could  result  in  separation 
of  the  door  and  consequent  structural 
damage  to  the  airplane. 

This  same  engine  cowl  door  design  is 
installed  on  certain  McDonnell  Douglas 
Model  DC-10  series  airplanes,  lliere 
have  been  multiple  incidents  reported 
where  the  engine  core  cowl  door  has 
separated  from  these  airplanes  and 
caused  damage  to  the  fuselage  and/or 
engine  inlet  or  has  created  an  obstacle 
to  other  airplanes  on  the  runway. 
McDonnell  Douglas  has  issued  Alert 
Service  Bulletin  ATI-ISO.  Revision  1. 
dated  January  27, 1988.  which  describes 
daily  inspection  procedures  to  ensure 
correct  locking  of  the  core  cowl  door 
latches  for  the  left  and  ri^t  wing 
engines.  (On  March  7, 1968.  the  FAA 
issued  AD  88-06-06.  Amendment  39- 
5879.  to  require  this  daily  inspection  of 
affected  Model  DC-10  series  airplanes.) 
Airbus  Industrie  has  indicated  that  it  is 


in  the  process  of  preparing  a  service 
bulletin  with  similar  inspection 
procedures  for  the  Model  A300. 

Airbus  Industrie  has  issued  Service 
Bulletin  A30O-71-053.  Revision  2,  dated 
January  8, 1987,  which  describes 
procedures  for  the  installation  of  a 
secondary  latching  system  on  core  cowl 
doors.  The  DGAC  has  declared  tiiis 
service  bulletin  mandatory. 

The  airplane  model  is  manufactured 
in  Prance  and  type  certificated  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regidations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  U.S.,  this 
AD  requires  a  daily  security  check 
procedure  to  ensure  correct  locking  of 
the  core  cowl  door  latches  for  each 
engine  and  a  security  check  of  the  core 
cowl  latches  after  each  opening  and 
closing  of  the  core  cowl  doors,  until  a 
secondary  latching  system  on  the  two 
.core  cowl  doors  is  installed.  Although 
this  final  rule  reflects  installation  of  the 
secondary  latching  system  as  an 
optional  requirement  the  FAA  is 
considering ,  further  rulemaking  to 
require  the  installation  of  the  secondary 
latching  system. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  r^ulation,  it 
is  found  that  notice  and  public 
procedures  hereon  are  impracticable, 
and  good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958.  as  amended  (49  U.S.C.  1301.  et 
seq.],  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

.    The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  bie  major  under 
.Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034:  February  26. 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 


placed  in  the  regulatory  docket ' 
(otherwise,  an  evaluation  is  not 
required). 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  as  follows: 

PART39-{AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

AutlKwity:  49  U.S.C.  13S4(a),  1421  and  1423; 
49  U.S.C.  106(g)  Revised  Pub.  L  97-449. 
January  12, 1983):  and  14  CFR  11.89. 

2.  By  adding  the  following  new 
airworthiness  directive: 

Airiius  Industrie:  Applies  to  Model  A300 
series  airplanes,  equipped  with  General 
Electric  engines,  without  a  secondary 
latching  system  on  core  cowl  doors, 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  prevent  structural  damage  to  the 
airplane  due  to  engine  core  cowl  door 
separation,  accomplish  the  following: 

A.  Within  10  days  after  the  effective  date 
of  this  AD,  check  the  core  cowl  door  latclies 
of  each  engine  once  each  day,  and  re-check 
after  each  core  cowl  door  is  opened  and 
subsequently  closed. 

1.  If  the  latch  is  open,  before  further  flight, 
properly  close  the  latch. 

2.  If  the  latch  will  not  engage,  adjust  the 
latch,  in  accordance  with  the  A300 
maintenance  manual. 

3.  If  the  latch  cannot  be  properly  adjusted, 
replace  the  latch  prior  to  further  flight. 

B.  The  checks  required  by  paragraph  A., 
above,  may  be  discontinued  after  a 
secondary  latching  system  is  installed,  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A30O-71-053,  Revision  2,  dated 
January  6, 1987. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager, 
Standardization  Branch.  ANM-113. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modification  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer,  may  obtain  copies  upon 
request  to  Airbus  Industrie.  Airbus 


Support  Division.  Avenue  Didier  Daurat 
31700  Blagnac,  France.  This  information 
may  be  examined  at  FAA,  Northwest 
Mountain  Regidn.  17900  Pacific  Highway 
South.  SeatUe,  Washington,  or  the 
Seattie  Aircraft  Certification  Office, 
9010  East  Marginal  Way  Soutii.  Seattie, 
Washington. 

This  amendment  becomes  effective  June  10, 
1988. 

Issued  in  Seattle,  Washington,  on  May  11, 
1968. 

Fiadeikk  M.  Isaac 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc.  88-11309  Filed  5-19-88:  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  •7-NM-155-AD,  Amdt  3»- 
58901 

Airworthineea  DIrectivee;  Boeing 
Model  737  Seriee  Airplanea 

AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737 
series  airplanes,  which  currentiy 
requires  structural  inspection  and  repair, 
as  necessary,  of  the  forward  lower  cargo 
doorway  frames.  This  amendment 
requires  continued  inspection  and 
repair,  as  necessary,  of  the  forward 
lower  cargo  doorway  frames,  in  addition 
to  the  replacement  of  certain  repair 
parts  previously  installed  in  accordance 
with  the  existing  AD.  This  action  is 
prompted  by  reports  that  certain  frame 
angles,  used  as  an  alternate  repair 
method,  are  subject  to  cracking  during 
installation.  Continued  operation  with 
undetected  cracked  frames  could  result 
in  skin  cracks  and  eventual  rapid 
decompression  of  the  airplane. 
EFFECTIVE  DATE:  June  27, 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from  the 
Boeing  Commercial  Airplane  Company, 
P.O.  Box  3707,  Seattie,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  Soutii,  SeatUe. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Barbara  J.  Baillie,  Airframe  Branch, 
ANM-120S:  telephone  431-1927.  Mailing 
address:  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South,  C-' 
68966,  Seattle.  Washington  98168. 
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SUPPLCMEMTARV  MFORMATKM:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AO 
86-09-06,  Amendment  39-5307  (51  FR 
17324:  May  12. 1986],  to  require 
structural  inspection  and  repair,  as 
necessary,  of  the  forward  lower  caigo 
doorway  frames  on  certain  Boeing 
Model  737  series  airplanes,  was        i 
published  in  the  Federal  Register  oni 
December  17, 1987  (52  FR  47945). 

Interested  persons  have  been  a^orded 
the  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received 

The  Air  Transport  Association  (ATA) 
of  America,  coounenting  on  behalf  of 
one  member  airhne.  requested  that 
inspection  for  cracks  and  replacement, 
as  necessary,  be  allowed  in  lieu  of 
mandatory  replacement  of  repair  angles, 
as  would  be  required  by  paragraph  D-  of 
the  proposed  AD.  The  FAA  does  not 
concur  with  this  request  It  has  been 
determined  that  certain  repair  angles 
used  as  a  means  of  complying  with  die 
existing  AD  were  made  from  a  brittle 
material  which  cracked  durmg  or  shortly 
after  installation.  This  material  is, 
therefore,  inadequate  and  unacceptable 
for  its  intended  use.  and  the  FAA  has 
determined  that  it  must  be  removed 
from  the  airplane.  However,  as  provided 
in  paragraph  L  of  this  final  rule, 
individual  operators  may  choose  to 
request  approval  for  alternate  means  of 
compliance  which  provides  an  i 

acceptable  level  of  safety.  | 

Additionally,  the  final  rule  has  been 
revised  to  remove  all  references  to  the 
use  of  "later  FAA-approVed  revisions  of 
the  applicable  service  bulletin,"  in  order 
to  be  consistent  with  FAA  policy  in  that 
regard.  The  FAA  has  determined  that 
this  change  will  not  increase  the 
economic  burden  on  any  operator,  nor 
will  it  increase  the  scope  of  the  AD, 
since  later  revisions  of  the  service 
bulletin  may  be  approved  as  an 
alternate  means  of  compliance  with  this 
AD.  88  provided  in  para^^ph  I. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  following  rule. 

It  is  estimated  that  188  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 
(However,  it  is  expected  that  only  a  few 
airplanes  will  require  rework  as  a  result 
of  this  action.)  It  will  take 
approximately  350  hours  per  airplane  to 
accomplish  the  required  work,  the 
average  labor  cost  will  be  $40  per  hour, 
and  parts  will  be  $2,200.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be  $16,200 
per  airplane. 


The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulationa  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  imder 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small  entities 
because  few,  if  any,  Boeing  Model  737 
airplanes  are  operated  by  small  entities. 
A  final  evaluation  prepared  for  this 
regulation  has  been  ptoced  in  the 
docket 

List  of  Sulijects  in  14  CFR  Part  SO 

Aviation  safety.  Aircraft 

Adoption  of  the  AmendnMnt 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  30  of  the  Fedend 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39— (AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  reAd  as  follows: 

Aiidiority:49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  100(g)  (Revised  Pnb.  L  97-449. 
lanuary  12. 1983);  and  14  CFR  11.89. 

939.13    lAmwNtodI 

2.  By  superseding  AD  86-09-06, 
Amendment  39-5307  (51  FR  17324;  May 
12. 1986),  with  the  folk>%ving  new 
airworthiness  directive: 

Boeing:  Applies  to  Model  737  series  airplanes 
listed  in  Boeing  Service  Bulletin  737-53- 
1051.  Revision  4.  dated  )iily  30. 1987, 
certificated  in  may  category.  Compliance 
required  as  indicated,  imless  previously 
accomplished. 
To  prevent  rapid  loss  of  cabin  pressure 
resulting  from  undetected  frame  cracking, 
accomplish  the  following: 

A.  Prior  to  the  accomination  of  8,000 
landings  after  |une  IS.  1988.  visually  inspect 
the  forward  and  aft  body  frames  adjacent  to 
the  forward  lower  cargo  door  for  cradcs.  in 
accordance  with  Flight  Safety  Inspection 
Program  in  Boeing  Service  Bulletin  737-63- 
1061.  Revision  3.  dated  July  12. 1985.  Repeat 
the  inspectioas  at  intervals  not  to  exceed 
4.000  landings. 


B.  After  the  effective  date  of  this  AD.  if 
cracks  are  found,  prior  to  further  flight,  repair 
in  accordance  with  Part  III.A.  or  Part  lU.B.,  as 
appUcable.  of  Boeing  Service  Bulletin  737-63- 
1061.  Revision  4.  dated  )uly  30. 1987. 

C.  For  airplanes  that  have  had  cracks 
repaired  in  accordance  with  Part  III.A.  of 
Boeing  Service  Bulletin  737-53-1051.  initial 
release,  dated  fime  16. 1978,  or  later  FAA- 
approved  revisions:  Prior  to  the  accumulation 
of  25,000  landings  after  the  repair,  and 
thereafter  at  intervals  not  to  exceed  17,000 
landings,  visually  inspect  the  frames  for 
cracks  in  the  area  of  the  repair  in  accordance 
with  Boeing  Service  Bulletin  737-63-1051. 
Revision  3.  Parts  found  cradied  must  be 
repaired  prior  to  further  flight  in  accordance 
with  an  FAA-approved  repair  method. 

D.  For  airplanes  that  have  had  cracks 
repaired  in  accordance  with  Part  III.B.  of 
Boeing  Service  Bulletin  737-33-1051,  Revision 
3:  Prior  to  the  accumulation  of  3,000  landings 
after  effective  date  of  tfris  AD,  replace  the 
repair  parts  with  new  airworthy  repair  parts 
in  accordance  with  Boeing  Service  Bulletin 
737-53-1051.  Revision  4. 

E  For  airplanes  that  have  had  cracks 
repaired  in  accordance  with  the  Boeing 
Model  737  Structural  Repair  Manual,  Section 
51-40-3.  or  with  Part  IILB.  of  Boeing  Service 
Bulletin  737-53-1051.  Revision  4,  or  later 
FAA-approved  revisions,  or  in  accordance 
with  paragraph  D..  above:  Prior  to  the 
accumulation  of  6.(X)0  landings  after  the 
repair  and  thereafter  at  mtervals  not  to 
exceed  4,000  landings,  visually  inspect  the 
frames  for  cracks  in  the  area  of  the  repair  in 
accordance  with  Boeing  Service  Bulletin  737- 
53-1051.  Revision  4.  Parts  found  cracked  must 
tte  repaired  prior  to  further  flight  in 
accordance  with  an  FAA-approved  repair 
method. 

F.  Modification  of  uncracked  frames  in 
accordance  with  the  Preventative 
Modification  of  Boeing  Service  Bulletin  737- 
53-1051,  Revision  3,  dated  July  12. 1985, 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

G.  Airplanes  with  cracked  frames  may  be 
flown  unpressurized  in  accordance  with  FAR 
21.197  anid  21.198  to  a  maintenance  base  for 
repairs  or  replacement  required  by  this  AD. 

H.  For  the  purposes  of  complying  with  this 
AD,  subject  to  acceptance  by  the  assigned 
FAA  Maintenance  Inspector,  the  number  of 
landings  may  be  determined  by  dividing  each 
airplane's  number  of  hours  time  in  service  by 
the  operator's  fleet  average  time  from  takeoff 
to  landing  for  the  airplane  type. 

L  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provide  an  acceptable  level  of  safety  and 
which  has  the  concurrence  of  an  FAA 
Principal  Maintenance  Inspector,  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Ofiice,  FAA  Northwest 
Mountain  Region. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Boeing  Commercial 
Airplane  Company.  P.O.  Box  3707, 
SeatUe.  Washington  96124.  These 


documents  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certifit:ation  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

.   This  amendment  supersedes  AD  86-09-06, 
Amendment  39-5307. 

This  amendment  becomes  effective  June  27, 
1986. 

Issued  m  Seattle  Washington,  on  May  10, 
1988. 

Frederick  M.  Isaac, 

Acting  Director,  Northwest  Mountain  Region. 

(FR  Doc.  88-11310  Filed  5-19-88;  8:45  am) 

BHJJNO  COOE  4S1»-13-M 


14  CFR  Part  39 

IDocket  Na  •7-NM-148-AO:  Amdt  39- 
5934] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnow:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
airplanes,  which  requires  certain 
manual  and/or  electrical  tests; 
inspections  and  repair,  if  necessary; 
interim  manual  operating  procedures; 
and  modifications  to  the  lower  lobe 
forward  and  aft  cargo  doors.  This 
amendment-is  prompted  by  a  report  of  a 
lower  lobe  forward  cargo  door,  with 
damaged  lock  sectors,  tiiat  partially 
opened  in  flight.  This  condition,  if  not 
corrected,  could  result  in  the  opening  of 
a  lower  lobe  cargo  door  in  flight  which 
could  result  in  rapid  depressurization  of 
the  airplane. 

EFFECTIVE  DATE:  July  1,  1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from  the 
Boeing  Commercial  Airplane  Company. 
P.O.  Box  3707,  Seattie,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle.  Washington,  or  the 
Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  South.  Seattie, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Pliny  Brestel,  Airframe  Branch. 
ANM-120S;  telephone  (206)  431-1931. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-«89e6,  Seattle,  Washington 
98168. 
SUPPLEMENTARY  INFORMATKNI:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 


airworthiness  directive  which  requires, 
as  applicable,  certain  manual  and/or 
electrical  tests;  inspections  and  repair,  if 
necessary;  interim  manual  operating 
procedures;  and  modifications  to  the 
lower  lobe  forward  and  aft  cargo  doors 
on  Boeing  Model  747  series  airplanes, 
was  published  in  the  Federal  Register  on 
January  28. 1988  (53  FR  2502). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
comments  received. 

The  Air  Transport  Association  (ATA) 
of  America,  representing  operators  of 
Boeing  Model  747  airplanes,  commented 
that  Boeing  Alert  Service  Bulletin  747- 
52A2206,  Revision  3,  includes  a 
statement  that  accompHshment  of 
Boeing  Service  Letter  747-SL-52-38B  is 
equivalent  to  Steps  III.A.  and  III.B.  of  die 
service  bulletin  and,  therefore,  the  rule 
should  indicate  this  equivalency.  The 
FAA  agrees  and  the  rule  has  been 
revised  accordingly. 

An  operator  commented  that,  for 
aircraft  listed  in  Boeing  Alert  Service 
Bulletin  747-52A2206,  Revision  3,  the 
proposed  rule  requires  a  visual 
inspection  of  the  lock  sectors,  without 
aluminum  plates  installed,  for  possible 
damage;  however,  the  service  bulletin 
does  not  include  a  procedure  for  the 
inspection.  The  operator  requested  that 
the  final  rule  not  be  issued  until  a 
procedure  is  incorporated  in  the  service 
bulletin  and  received  by  the  affected 
operators.  The  FAA  does  not  agree  that 
a  specific  procedure  developed  by  the 
manufacturer  is  required  to  perform  the 
visual  inspection  because  special  step- 
by-step  access  procedures,  inspection 
techniques,  or  special  tools,  are  not 
required. 

An  operator  commented  that  the 
proposed  rule  would  require  operators 
to  make  a  temporary  revision  to  their 
FAA-approved  maintenance  program  to 
provide  special  procedures  for  manual 
door  operation,  and  requested  that,  if 
FAA-approval  is  required  before 
implementation,  those  special 
procedures  not  become  mandatory  until 
at  least  30  days  after  approval.  The  FAA 
requires  approval  of  temporary  revisions 
to  operators  maintenance  programs  and 
the  final  rule  has  been  clarified 
accordingly.  However,  the  FAA  does  not 
concur  that  an  additional  30-day  period 
after  FAA  approval  is  necessary  to 
implement  the  procedure,  and 
justification  has  not  been  provided  to 
support  such  an  extension  of  the 
compliance  time. 

An  operator  commented  that  the 
proposed  rule  would  require  special 
procedures  for  manual  door  operation 
that  must  be  continued  and  performed 


prior  to  each  flight  until  electiical 
operation  is  restored  and  resumed.  The 
operator  requested  that  the  special 
procedures  not  be  required  prior  to 
flight,  providing  the  door  has  not  been 
operated.  The  FAA  agrees  and  the  final 
rule  has  been  revised  for  clarification. 

Since  the  issuance  of  the  NPRM, 
Boeing  has  issued  Revision  4  to  Alert 
Service  Bulletin  747-52A2206,  and 
Revision  1  to  Alert  Service  bulletin  747- 
52A2209,  botii  dated  April  14, 1988.  The 
FAA  has  reviewed  and  approved  those 
revisions  and  has  determined  tiiat 
operators  may  use  these  later  revisions 
as  an  alternate  means  of  complying  with 
the  requirements  of  this  AD.  Use  of 
these  revisions  does  not  increase  the 
economic  burden  on  any  operator  nor 
does  it  increase  the  scope  of  the  rule. 

The  airplane  effectivity  listed  in 
Boeing  Alert  Service  Bulletin  747- 
52A2209,  Revision  1,  has  been  revised  to 
delete  one  airplane.  The  final  rule  has 
been  changed  accordingly. 

Additionally,  the  final  rule  has  been 
revised  to  remove  the  phrases  referring 
to  the  use  of  "later  FAA-approved 
revisions  [of  the  applicable  service 
bulletin),"  in  order  to  be  consistent  with 
FAA  policy  in  that  regard.  The  FAA  has 
determined  that  this  change  will  not 
increase  the  economic  burden  on  any 
operator,  nor  will  it  increase  the  scope 
of  the  AD,  since  later  revisions  of  the 
service  bulletin  may  be  approved  as  an 
alternate  means  of  compliance  with  this 
AD,  as  provided  by  paragraph  C. 

After  careful  review  of  the  available 
data,  including  the  conunents  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
noted  above. 

It  is  estimated  that  156  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 
that  it  will  take  approximately  52 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $324,480. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301,  et 
seq.],  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
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Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  smaU 
entities,  because  few,  if  any.  Model  747 
airplanes  are  operated  by  small  entities. 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 


PART39— [AyENDEO] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  1354(a],  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-448, 
January  12. 1983):  and  14  CFR  11.89. 

939:13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boaiiig:  Applies  to  Model  747  series 
airplanes,  as  listed  in  Boeing  Alert  Servibe 
Bulletins  747-52A2206.  Revision  3,  dated 
August  27, 1987,  and  747-52A2209,  Revision  1, 
dated  April  14, 1988,  certificated  in  any 
category.  Compliance  is  required  as 
indicated,  unless  previously  accomplished. 

To  ensure  that  inadvertent  opening  of  the 
lower  lobe  cargo  doors  will  not  occur  in 
flight  accomplish  the  following: 

A  For  those  airplanes,  specified  in  Boeing 
Alert  Service  Bulletin  747-52A220e.  Revision 
3.  dated  August  27. 1987: 

1.  Within  30  days  after  the  e&ctive  date  o( 
the  AD  for  those  airplanes  without  aluminiun 
lock  sector  plates  installed,  and  within  90 
days  after  the  effective  date  of  this  AD  for 
those  airplanes  with  aluminum  lock  sector 
plates  installed,  perform,  as  applicable,  the 
mechanical  and  electrical  latdi  lock  system 
tests  on  the  lower  lobe  forward  and  aft  cargo 
doors  in  accordance  with  paragrai^  OLA 
and  ULB.  of  Boeing  Alert  Service  Bulletin 
747-52A220e.  Revision  3.  dated  August  27. 
1987,  or  Revision  4.  dated  April  14. 1988. 
(Boeing  Service  Letter  747-SL-52-38B.  dated 
March  31. 1987,  is  substantially  equivalent 
and  acceptable  for  compliance  to  those  tests 
described  in  paragraphs  III.A  and  III.B.  of  the 
service  bulletin.)  Airplanes  with  doors  that 
do  not  pass  either  test  must  be  repaired  prior 
to  further  flight,  in  accordance  with  FAA- 
approved  procedures.  The  electrical  test  in 
accordance  with  paragraph  UIB.  of  the 
service  bulletin  must  be  repeated  at  intervals 
not  to  exceed  one  year  until  terminating 


action  in  accordance  with  paragraph  A.3., 
below,  is  abcompiished. 

2.  WUhiR  30  days  after  the  effective  date  of 
the  AD,  for  those  lower  lobe  cargo  doors 
fvithout  aluminum  lock  sector  plates 
installed- 

a.  Visually  inspect  for  broken,  bent  or 
otherwise  damaged  lock  sectors  which  could 
affect  the  integrity  of  the  door  locking 
mechanism,  and  repair,  if  necessary,  prior  to 
further  flight,  in  accordance  inrith  FAA- 
approved  procedures. 

b.  Change  the  FAA-approved  maintenance 
program,  with  concurrence  of  the  FAA 
Principal  Maintenance  Inspector,  to  provide 
special  procedures  for  manual  door 
operation.  Those  procedures  must  include  the 
following  requirements: 

(1)  The  procedures  must  be  accomplished 
or  witnessed  by  qualified  personnel  in 
accordance  with  the  operator's  FAA- 
approved  maintenance  program. 

(2)  Just  prior  to  pulling  the  cargo  loading 
ramp  away  from  the  door,  the  master  latch 
lock  handle  must  be  recycled;  the  lock  handle 
and  pressiu^  relief  doors  must  fully  open 
when  the  lock  handle  release  trigger  is 
pressed;  and  the  pressure  relief  doors  must 
close  fully  when  the  lock  handle  is  fully 
stowed. 

(3)  Compliance  with  these  procedures  must 
be  documented  in  accordance  with  the 
operator's  FAA-approved  maintenance 
program. 

c.  The  special  procedures  specified  in 
paragraph  A.2.b..  above,  for  manual  door 
operation,  must  be  contimnd  and  performed 
prior  to  takeoff  following  each  operation  of 
the  door  until  electrical  restoration  and 
operation  are  resumed  and  reinspection  of 
the  lock  sectors  has  been  accomplished  in 
accordance  with  paragraph  A.2.a..  above. 

3.  Widiin  18  months  after  the  effective  date 
of  this  AD.  for  those  airplanes  without 
aluminum  lock  sector  plates  installed,  and 
within  24  months  for  those  airplanes  with 
alimiinum  lock  sector  plates  installed  on  the 
forward  and/or  aft  lower  lobe  cargo  door 
locking  mechanism,  modify  the  doors  in 
accordance  with  paragraphs  III.H.  throu^ 
UI.O.  of  Boeing  Alert  Service  Bulletin  747- 
52A2206,  Reviaion  3,  dated  August  27, 1987,  or 
Revision  1  dated  April  14. 1988.  Completion 
of  this  modification  constitutes  terminating 
action  for  this  AD  and  the  special  door 
operating  procedures  required  by  paragraph 
A.2.b.,  above,  may  be  deleted  from  the 
operator's  maintenance  program. 

B.  For  those  airplanes,  sjiecified  in  Boeing 
Alert  Service  Bulletin  747-52A2209,  Revision 
1.  dated  April  14. 1988: 

1.  Within  90  days  after  the  effective  date  of 
this  AD,  perform  the  electrical  latch  lock 
system  test  on  the  lower  lobe  forward  and  aft 
cargo  doors  in  accordance  with  paragraph 
III.A.  of  Boeing  Alert  Service  Bulletin  747- 
52A2209,  dated  August  27, 1987,  or  Revision  1, 
dated  April  14, 1988.  Airplanes  with  doors 
that  do  not  pass  the  above  test  must  be 
repaired,  prior  to  further  flight  in  accordance 
with  FAA-approved  procedures.  The  above 
test  must  be  repeated  at  intervals  not  to 
exceed  one  year,  until  terminating  action  in 
accordance  with  paragraph  E2.,  below,  is 
accomplished. 

2.  Within  24  months  after  the  effective  date 
of  this  AO,  modify  the  lower  lobe  forward 


and  aft  cargo  doors  in  accordance  with 
paragraphs  in.E.  through  III.L  of  Boeing  Alert 
Service  Bulletin  747-S2A220e.  dated  August 
27, 1987,  or  Revision  1,  dated  April  14, 1968. 
Completion  of  this  modification  constitutes 
terminating  action  for  this  AO. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Seattle 
Aircraft  Certification  Office. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or    - 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Boeing  Commercial 
Airplane  Company.  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South.  Seattle,  Washington. 

This  amendment  becomes  effective  July  1. 
ig8& 

Issued  in  Seattle,  Washington,  on  May  13. 
1968. 

Frederick  M.  Isaac. 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc.  8»-11331  Filed  5-19-48: 8:45  am) 
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14  CFR  Part  39 

(Docket  No.  87-NM-173-AD;  Amdt  39- 
5936] 

AirwortMness  DiractivM;  Boeing 
Model  767  SeriM  Alrptanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  which  requires  the 
incorporation  of  seal  plates  over  the 
electrical  wiring  and  hydraulic  tubing 
cutouts  on  the  body  upper  skin  common 
to  the  vertical  fin.  "This  amendment  is 
prompted  by  a  recent  analysis 
performed  by  the  manufacturer  that 
indicated  a  failure  of  the  aft  pressure 
bulkhead  could  lead  to 
overpressurizaUon  of  the  vertical  fin. 


This  condition,  if  not  conected,  could 
lead  to  atractural  £ailuie  of  the  fiao. 
snvcnve  oatk  ^vky  i,  lois. 
AOOfmacs.  "nie  appBcable  service 
information  any  be  obtained  from  the 
Boeing  Commereial  Airplane  Company, 
P.O.  Box  3707,  Seattle,  Washington 
90124.  This  mformation  may  be 
examined  at  ^e  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Waslmigton,  or  the 
Seattle  Aircraft  Cei^licatTOB  Office, 
FAA,  Northwest  Mountain  Region,  9010 
East  Marginal  Way  South.  Seattie. 
Washington. 

FOR  FURTHBI INFOMIATION  OONTACT 

Ms.  Barbara ).  Baillie,  Airfi-ame  Branch, 

ANM-120S;  telephone  1206)  431-1927. 

Mailing  address:  FAA.  Northwest 

Mountain  Regjoo.  17900  Pacific  Highway 

South.  C-OOgOB.  Seattle,  Washington 

98168. 

SUPPI.EMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  uiclude  an 
ail  wurlhinees  directive  which  requires 
the  incorporation  of  seal  plates  over  the 
electrical  wiring  and  hydraulic  tubing 
cutouts  on  the  body  opper  skin  common 
to  the  vertical  fin  on  certain  Boeing 
Model  767  series  airplanes,  was 
published  in  the  Federal  Re^ster  on 
February  8, 1966  (53  FR  3603). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  tins  amendment.  Due 
.consideration  has  been  given  to  the  one 
comment  received. 

The  commenter,  the  Air  Transport 
Association  (AT/^  of  America  on  behalf 
of  one  of  its  member  operators, 
requested  thai  the  compliance  time  for 
installation  of  the  seal  plates  be 
extended  £pom  12  months,  as  proposed, 
to  24  months,  ao  that  die  installation 
could  be  performed  daring  scheduled 
main  base  visits.  Furthej,  the  commenter 
pointed  oat  that  this  reqnest  is  fBStffied 
.since  there  are  other  ndemaktng  actions 
currently  in  effect  whose  reqmreraents 
are  intended  to  reduce  the  risk  of  a 
bulkhead  falhire.  Such  olher  ndemaking 
actions  include  AD  86-19-07. 
Amendment  3&-540Z  (SI  Fit  XOZB: 
August  26, 1986),  wbich.  veqaiKS 
intallation  of  a  stronget  access  door  for 
the  ofiening  within  tl«e  empennage 
providing  access  to  the  vertteal  fin;  and 
a  proposed  AD,  Docket  88-NM-28-AD 
(53  FR  13288;  April  22. 1968).  which,  if 
adopted,  would  reqoire  repetitive 
inspections  of  the  aft  pressore  bnlkhead. 

The  FAA  does  not  concur  widi  the 
commenter's  request  Although  the  FAA 
is  fully  aware  of  oAter  ndenuJcing 
mandated  to  protect  against  fin 
overpressnriratian  in  the  case  of  an  aft 
pressure  bidldiead  failure,  it  has 


detem^ed  that  die  modification 
reqwred  by  this  AD  action  is  equally 
necessary  to  provide  an  aoceptabie  level 
of  safety.  This  modification  must  be 
accomplished  in  the  shortest  time  period 
which  does  not  impose  nndue  bmden  on 
the  operators.  The  FAA  maintains  diat  a 
12-month  compliance  time  wiH  satisfy 
this  requirement  Therefore,  die 
compliance  time  in  the  final  rule 
remains  at  12  months,  as  proposed. 

The  final  rule  has  been  revised  to 
remove  all  references  to  the  use  of  "later 
FAA-approved  revisions  of  the 
applicable  service  buUetin,"  in  order  to 
be  consistent  with  FAA  policy  in  that 
regard.  Tbe  FAA  had  deteraiined  that 
this  change  will  not  increase  the 
econoniic  burden  oa  any  operator,  nor 
will  it  increase  the  scope  of  the  AD, 
since  later  revisions  of  die  service 
bulletin  may  be  approved  as  an 
alternate  means  of  oooipliance  widi  this 
AD,  as  provided  by  paragrapii  B. 

After  CHC&d  review  of  die  available 
data,  incladiag  tbe  comment  noted 
above,  the  FAA  has  determined  that 
safety  and  the  ptdilic  interest  require  the 
adoption  of  the  nde  with  the  change 
noted  above. 

It  is  estimated  that  77  airplanes  of  U.S. 
re^stry  will  be  affected  by  this  AD,  diat 
it  wiH  take  approximately  3  manhours 
per  airplane  to  accomplish  die  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AO 
on  U.S.  operators  is  estimated  to  be 
$a240. 

The  regulations  »et  forth  in  dus 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  LLS.C.  130t  et 
seg.),  which  sta^ite  is  construed  to 
preempt  state  law  regulating  the  same 
subject  Thus,  in  acoMdance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulatioas  do  net  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  maior  under 
Executive  Order  12291  or  ngnificant 
under  DOT  Regidatory  PoHdes  and 
Procedtties  (44  FR  11034;  February  26, 
1979);  and  it  is  fwther  certified  under  the 
criteria  of  the  Regulatory  Hexibitity  Act 
that  this  rule  will  not  have  a  significant 
economic  intact,  positive  or  negative, 
or  a  substantial  number  of  small 
entities,  because  few,  if  any.  Model  767 
airplanes  are  operated  by  small  entities. 
A  final  evaluation  has  been  prepaied  for 
this  regulatian  and  has  been  placed  in 
the  regalatory  docket 


List  of  SubjecU  hi  14  CFR  Part  39 

Aviation  safety.  Aircraft 

Adoption  of  die  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends,  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13]  as 
follows: 

PART  39-[  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  foilows: 

Authority:  49  U.S.C.  13S<(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12. 1983);  and  14  CFR  11.69. 


SS«Ll3    U 

2.  By  adding  the  following  new 
airworthiness  <Hrective: 

Boeing:  Applies  to  Model  767  series 
airplanes,  listed  in  Boeing  Service 
BuRetin  767^53-0025,  dated  June  4, 1987, 
certificated  in  any  category.  Compliance 
required  within  12  months  after  the 
effective  dale  of  this  AD,  unless 
previously  aooomplished. 

To  prevent  stractural  faihue  of  the  vertical 
fin  in  the  eveat  of  a  failure  of  the  aft  pressure 
bulkhead,  accomplish  the  foUowiag: 

A.  Install  seal  plates  over  the  electrical 
wiring  and  hydraulic  tubing  cutouts  on  the 
Hn-to-body  dun  in  accordance  with  Boetag 
Service  Bulletia  767-53-0025,  dated  June  4. 
1987. 

B.  An  attemate  means  of  compliance  or 
adjnstment  of  the  oompTiance  time,  which 
provides  an  acceptable  level  of  safely,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA 
Northwest  Mountain  Region. 

Nats:  The  request  sboukl  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  {PMI).  who  may  add  any  comments 
and  then  send  it  to  the  Manager.  Seattie 
Aircraft  Certification  Office. 

C.  gf">fLiJ  flight  pemits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  lo 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  the  AD. 

All  peraons  affected  by  tins  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacture  may  obtain  copies  upon 
request  to  the  Boeing  Commercial 
Airplane  Company.  P.O.  Box  3707. 
Seattie.  Washington  98124.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  Seatde  Aircraft 
Certification  Office,  FAA  Northwest 
Mountain  Region,  9016  East  Marginal 
Way  SouUi.  Seatde,  Washington. 

Tliis  amendment  becomes  effective  July  1. 
1988. 
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Issued  in  Seattle,  Washington,  on  May  13, 
1988. 

Frederick  M.  Isaac 

Acting  Director.  Northwest  Mountain  Region. 
|FR  Doc.  88-11333  Filed  5-19-88;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  8S-NM-02-AD:  Amdt  3»-5»37] 

Airworthiness  Directives;  Boeing 
Model  757  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
achon:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757 
series  airplanes,  which  requires  the 
replacement  of  the  aileron  control  cable 
gronmiets.  This  amendment  is  prompted 
by  several  reports  of  water  freezing  on 
the  cables  at  the  grommets,  which 
caused  the  system  to  bind  up.  This 
condition,  if  not  corrected,  could  lead  to 
reduced  roll  controllability,  or  erratic 
operation  of  the  lateral  control  system. 
EFEcnvE  date:  July  l,  1988. 
AOORESSES:  The  applicable  service 
information  may  be  obtained  from  the 
Boeing  Commercial  Airplane  Company, 
P.O.  Box  3707,  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattle.  Washington,  or  Seattle 
Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region.  9010  East 
Marginal  Way  South.  Seattle.  1 

Washington.  I 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Scott  F.  Romer,  Alrfi-ame  Branch. 
ANM-120S:  telephone  (206)  431-1966. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  which  requires 
removing  and  replacing  aileron  cable 
grommets  on  Boeing  Model  757  series 
airplanes,  was  pubhshed  in  the  Federal 
Register  on  February  16. 1988  (53  FR 
4418). 

Interested  persons  have  been  afforded 
an  opportxmity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

One  commenter  expressed  concern 
that  the  proposed  modification,  in 
requiring  an  increase  in  the  size  of  the 
bore  on  the  grommets.  would  result  in 


excessive  clearance  for  the  aileron 
control  cables;  this  could  increase  the 
cable  wear  by  changing  restraints  for 
vibration  that  is  suppressed  by  contact 
with  the  grommets.  FAA  does  not  agree, 
since  the  cable  will  have  contact  with 
the  new  grommets  during  normal  flight, 
due  to  wing  bending. 

The  other  commenter  suggested  that 
the  concern  over  cable  freezing  can  be 
addressed  by  simply  removing  two 
gronmiets  from  each  wing  installation. 
This  commenter  stated  that,  in  June 
1986,  it  removed  two  grommets  from 
each  wing  of  the  Boeing  Model  757 
series  airplanes  in  its  fleet,  and  since 
that  time  there  have  been  no  reports  of 
aileron  freezing  problems;  prior  to  the 
grommet  removal,  there  were  two 
incidents  of  aileron  freezing  in  its  fleet. 
The  FAA  does  not  agree  with  the 
commenter's  suggestion,  since  there 
have  been  additional  reports  of  cable 
binding  occurring  on  airplanes  after  the 
removal  of  the  two  grommets  per  wing. 

The  final  rule  has  been  revised  to 
remove  ail  references  to  the  use  of  "later 
FAA-approved  reAdsions  of  the 
applicable  service  bulletin."  in  order  to 
be  consistent  with  FAA  policy  in  that 
regard.  The  FAA  has  determined  that 
this  change  will  not  increase  the 
economic  burden  on  any  operator,  nor 
will  it  increase  the  scope  of  the  AD. 
since  later  revisions  of  the  service 
bulletin  may  be  approved  as  an 
alternate  means  of  compliance  with  this 
AD.  as  provided  by  paragraph  B. 

After  careful  review  ofthe  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
noted  above. 

It  is  estimated  that  90  airplanes  of  U.S. 
registry  %Yill  be  affected  by  this  AD.  that 
it  will  take  approximately  14  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour  and  $81.20  for 
parts.  Based  on  these  figures,  the  total 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $57,708. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301.  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 


under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  smaU 
entities,  because  few,  if  any.  Model  757 
airplanes  are  operated  by  small  entities. 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  reguatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  i  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1963);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive. 

Boeii^:  Applies  to  Model  757  series 
airplanes,  listed  in  Boeing  Service 
Bulletin  757-27-0079,  Revision  1,  dated 
June  25, 1987,  certiricated  in  any 
category.  Compliance  required  within 
one  year  after  the  effective  date  of  this 
AO,  unless  previously  accomplished. 
To  prevent  binding  in  the  aileron  control 

system,  accomplish  the  following: 

A.  Modify  the  aileron  control  system  in 
accordance  with  Boeing  Service  Bulletin  757- 
27-0079,  Revision  1,  dated  June  25, 1987. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  CertiHcation  Office,  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Seattle 
Aircraft  Certiflcation  Office. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AO. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
requests  to  the  Boeing  Commercial 
Airplane  Company.  P.O.  Box  3707. 
SeatUe.  Washington  98124.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region.  17900 


Pacific  Highway  South.  Seatfle. 
Washington,  or  SeaAtle  Aircraft 
Ceitifica^on  Office.  FAA,  Northwest 
Mountain  Re^on,  9010  East  Marginal 
Way  Soirth.  SeatUe.  Washington. 

This  amendment  t>ecomes  effective  July  1. 
1988. 

Issued  in  Seattle.  Washington,  on  May  13, 
198S. 

Ffederick  M.  Isaac. 

Acting  Director,  Northwest  Mountain  Region. 
(FR  Doc.  a&-11334  Filed  5-19^68:  8:45  am] 
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14  CFR  Part  39 

[Oodwt  Na^  SS-NM-S^-AD;  Amdt  39-S932] 

Airworttiiness  [directives;  Bruce 
Industries,  Inc,  BaOasts,  Part  Number 
05421-1 

AGENCY:  Federal  Aviation 
Administration  (FAA;|.D0T. 
ACTION:  Final  nde. 

SUMMAMv:  This  amendment  adopts  a 
new  airwDrthmess  directive  (AD), 
applicable  lo  aflaucraft  equipped  with 
Bruce  Industries,  Inc.  balUsts,  Part 
Nunber  05241-1.  which  reqniret 
installatioB  of  a  fuse  asaemUy  to  the 
electrical  power  vrite  leadnig  to«ach 
affected  ballast  This  amendimit  is 
prompted  by  a  recent  report  of  fire  in  the 
passenger  cabin  of  a  Boeing  Modd  737- 
200  airplane,  apparendy  due  to  the 
failure  of  the  sub^t  ballast  This 
condition,  tf  not  corrected,  could  ceault 
in  a  fire. 

EFFECTIVE  SATE:  |line  la  1988. 
AOORESSES:  The  applicable  service 
information  may  be  obtained  from  Bruce 
Industries,  faic.,  P.O.  Box  1700.  Dayton, 
Nevada  89403,  Attention:  Contract 
Department.  This  infonsation  may  be 
examined  ait  die  FAA.  No^Qiwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  at  4344 
Donald  Douglas  Drive,  Long  Beach, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Kevin  Kuniyosbi,  Aerospace 
Engineer,  Systems  and  Equipment 
Branch.  ANM-130L.  FAA.  Northwest 
Mountain  Region,  Los  Angeles  Aircraft 
Certification  Office.  4344  Donald 
Douglas  Drive,  Long  Beach,  California 
90808;  telephone  {213)  514-6323. 
SUPPI,EMENTARY  INFORMATION:  An 
operator  of  a  Boeing  Model  737-200 
series  airplane  reported  an  incident  of  a 
fire  in  the  passenger  compartment, 
necessitating  the  flight  crew  to  declare 
an  emergency.  The  fire  was  caused  by 
the  failure  of  a  ceiling  fluorescent  light 
ballast  Bruce  Industries,  Inc.,  Part  No. 
05241-1  and  HFTOO  Part  No.  9000203- 


101.  The  ballast  had  shorted  intemaHy 
in  an  area  where  a  coil  winding  and  a 
resistor  are  mounted.  If  not  detected  and 
corrected,  a  failed  floorescent  light 
ballast  could  cause  arcing  and  q>arks, 
resulting  in  a  fire. 

The  FAA  has  reviewed  and  approved 
Bruce  industries.  Inc..  Alert  Service 
Bnlletin  A05241-33-20-01,  dated  May  2. 
1988,  which  describes  procedures  for 
instating  a  fuse  assenibly  to  the 
electrical  power  wire  leading  to  each 
affected  baDast.  The  FAA  has  also 
reviewed  and  approved  HITCO  Alert 
Service  Bodletin  Ag000203-33-20-01, 
dated  May  Z 1968,  whidi  lists  the 
airplanes  equipped  with  HTFCO  cabin 
intoiors  that  incorporate  the  Bub)ect 
ballasts,  and  describes  procedures  for 
installatioo  of  the  fuse.  Whde  a  majority 
of  the  afEected  ballasts  were  installed 
through  HiTCO  interior  tnodlfications, 
other  installations  are  also  affected. 

Since  this  condition  is  likely  to  exist 
or  devdop  on  odier  arcraft  on  whidi 
the  effected  parts  are  installed,  this  AD 
requires  modification  of  the  fluorescent 
lighting  systems,  in  accordance  with 
service  baJle<inB  previouBly  mentioned. 

Since  a  sitaation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  foond  that  notice  and  public 
procedure  herein  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulation  set  forth  in  this 
amendment  is  promulgated  pursuant  to 
the  audwrity  in  the  Federal  Aviation  Act 
of  1958,  as  amended  [49  U.S.C.  1301,  et 
seq.],  which  statute  is 'construed  to 
preempt  state  law  regnlating  the  same 
subject.  Hins,  in  accordance  with 
Executive  Order  12612.  ft  is  determined 
that  such  reguiatione  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  mafor  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rale  ipust 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  Febraary  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
flnal  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required). 


list  of  Sobfecte  fai  14  CFR  Part  39 

Aviation  safety.  Aircraft. 
Adoption  w  Ois  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administratoc. 
the  Federal  Aviation  Administration 
asfiends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14CFR  3ai3)  as 
follows: 

PART  M-{  AMENDED] 

L  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(«).  1<21  and  1423: 
49  U.S.C  lDa(^  (Revised  Pub.  L  87-44a 
lanuary  12. 1883}:  aad  M  CFR  11.89. 


§39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Bruce  Induatriea,  Inc.:  Applies  to  all  ballasts. 
Part  Number  05241-1.  as  installed  oa  but 
not  limited  to.  aircraft  modiFied  in 
accordance  with  Supplemental  Type 
CertiffcatelSTC]  Numbers  SAlOfflNW, 
SA1315NM.  SAl952NfM,  SA3144NM.  and 
SA4042WB;  and  Ovil  Aviation  Authority 
Airworthiness  Approval  Note  No.  17027. 
Issue  £.  OompKance  reqtured  as 
indicalfld. 
Note:  HITCO  Alert  Service  Bulletin 
A9000203-33-20-01.  dated  May  2. 1988.  lists 
specific  aircraft  modified  in  accordance  with 
the  referenced  STC's:  however,  these  l>ellasts 
may  also  be  installed  on  other  aircrafL 

To  prevent  fire  caused  Ijy  shorted  and 
sparking  ballast  aocompliiik  the  fotiownng. 
unless  already  accompUsbed: 

A.  WithHi  30  days  after  the  effective  date 
of  this  airworthiness  directive  (AD),  install  a 
fuse  assembly  for  each  affected  ballast  in 
accordance  with  the  accomplishment 
instructions  of  Bruce  Industries.  Inc.,  Alert 
Service  Bulletin  A05241-33-2O-(n.  dated  May 
2.1968. 

Note:  HITOO  Alert  Service  Bulletin 
A9000203-3»-2»-ei.  dated  May  Z.  1988.  is 
considered  an  approved  eqaivatent 
modification. 

E  An  alternate  means  of  cooipliance  or 
ac^ustment  of  the  compiience  time,  whidi 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certifcation  Offrce,  FAA. 
Northwest  Mountain  Aegian. 

Note:  The  request  ahoiiM  be  {orwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMi).  who  may  add  any  comments 
and  then  send  it  to  the  Los  Angeles  Aircraft 
Certification  Of&ce. 

C.  Special  fhght  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  atrplanes  to  a  traae  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  servitx  information  fnnn  the 
manufactmw  may  obtain  copies  upon 
request  to  Bruce  Industries,  Inc.,  P.O. 
Box  iTOO,  Dayton,  Nevada  89403, 
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Attention:  Contracts  Department;  or  (for 
airplanes  with  HTTCO  cabin  interiors) 
HTTCO.  1600  West  135th  Street. 
Gardena,  California  90249,  Attention: 
Contracts  Department.  This  information 
may  be  examined  at  the  FAA.  i 

Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  the  Los  Angeles  Aircxaft 
Certification  OHice,  4344  Donald 
Douglas  Drive,  Long  Beach.  California. 

This  Amendment  becomes  effective  )une 
10.1968. 

Issued  in  Seattle.  Washington,  on  May  11, 
198& 

Fradeiick  M.  Isaac. 

Acting  Director,  Northwest  Mountain  Region. 
(FR  Doc  88-11329  Filed  5-19--88:  8:45  am] 
MUMQ  COOC  4aiO-t»-« 


14  CFR  Part  39 

(Docket  Na  Sr-NM-ISS-AO:  Amdt 
39-5935] 


Airworthiness  Directives;  McOennell 
Douglas  Model  DC-9-30,  DC-9-41,  DC- 
9-51,  DC-9-81.  OC-9-82.  and  DC-9-83 
Series  Airplanes,  Equipped  with 
Hydro-AIre  Auto  Brake  Control  Units 
Part  Numbers  42-409, 42-409-1, 42- 
639, 42-639-1, 42-809,  or  42-639 

aqency:  Federal  Aviation 
Administration  (FAA),  DCn". 
ACnoM:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell  Douglas 
DC-&-30.  DC-9-41.  DC-9-51.  DC-9-81, 
DC-9-82,  and  DC-9-83  series  airplanes, 
which  requires  modification  of  the  Auto 
Brake  Control  Unit.  This  amendment  is 
prompted  by  reports  of  the  Auto  Brake 
System  (ABS)  being  inadvertently 
disarmed  due  to  electrical  power 
interruptions  or  transients.  This 
condition,  if  not  corrected,  could  lead  to 
the  loss  of  automatic  braking  capability, 
which  may  cause  the  airplane  to  overrun 
the  runway  during  a  rejected  takeoff. 

EFFECTIVE  DATE:  July  1,  1988. 
ADOKESSES:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Director  of 
Publications,  C1-L65  (54-60).  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  4344  Donald  Douglas 
Drive,  Long  Beach,  California. 

FOR  FURTHER  INFORMATION  CONTACT, 

Mr.  Alan  T.  Shinseki,  Aerospace  ■ 
Engineer,  Systems  and  Equipment  I 
Branch.  ANM-130L.  FAA,  Northwest' 


Mountain  Region,  Los  Angeles  Aircraft 
Certification  Office,  4344  Donald 
Douglas  Drive,  Long  Beach,  California 
90808;  telephone  (213)  514-6323. 
supnfMeNTARv  information:  a 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive  (AD)  which 
requires  the  modification  of  Hydro-Aire 
Auto  Brake  Control  Units,  Part  Numbers 
42-409.  42-409-1.  42-639.  42-639-1.  42- 
809,  or  42-639,  installed  on  certain 
McDonnell  Douglas  Model  DC-9-3a 
DC-9^1,  DC-9-51,  DC-9-61,  DC-9-62. 
and  DC-9-63  series  airplanes,  was 
'  published  in  the  Federal  Register  on 
January  8, 1988  (53  FR  515).  The 
comment  period  for  the  proposal  closed 
March  8, 1988. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  its  member 
operators,  stated  that  the  proposed  ride 
was  not  warranted  since  fight  crews  are 
trained  to  respond  to  an  Auto  Brake 
disarm  condition  with  timely  application 
of  the  manual  brakes.  The  FAA 
disagrees.  While  flight  crews  may  be 
trained  to  respond  immediately  to  a 
recognized  abnormal  condition,  the  FAA 
has  determined  that  timely  recognition 
of  an  Auto  Brake  disarm  condition, 
occurring  infrequently,  may  not  be 
consistently  detected  by  the  flight  crew 
during  the  high  stress  situation  of  a 
rejected  takeoff. 

This  commenter  also  stated  that, 
based  on  one  member's  large  fleet  size, 
vendor  turnaround  time  to  modify  the 
subject  Auto  Brake  Control  Units  will 
require  18  months  to  complete,  and 
requested  that  the  proposed  compliance 
period  be  revised  accordingly.  The  FAA 
disagrees  with  an  18-month  complaince 
period  and  considers  that  a  12-month 
compliance  requirement  is  appropriate, 
based  upon  the  anticipated  effective 
date  of  this  rule  and  availability  of 
parts. 

This  commenter  also  stated  that  the 
proposed  rule  should  not  affect- those 
airplanes  having  de-activated  Auto 
Brake  Systems.  The  FAA  disagrees. 
While  operators  may  continue  to 
dispatch  with  the  Auto  Brake  System 
inoperative  under  the  present  DC-6  MEL 
provisions,  the  requirements  of  this  rule 
must  be  applicable  to  all  airplanes  with 
the  system  installed. 

The  final  rule  has  been  revised  to 
remove  all  references  to  the  use  of  "later 
FAA-approved  revisions  of  the 
applicable  service  bulletin,"  in  order  to 
be  consistent  with  FAA  policy  in  that    . 


regard.  The  FAA  has  determined  that 
this  change  will  not  increase  the 
economic  burden  on  any  operator,  nor 
will  it  increase  the  scope  pf  t)}^  AD. 
since  later  revisions  of  the  service 
bulletin  may  be  approved  as  an 
alternate  means  of  compliance  with  thi8 
AD,  as  provided  by  paragraph  B. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubHc  interest  require  the 
adoption  of  the  rule!  as  proposed,  with 
the  change  previously  described. 

It  is  estimated  that  340  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 
that  it  will  take  approximately  4 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is      ' 
estiamted  to  be  $54,400. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant,  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958.  as  amended  (49  U.S.C  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined    ; 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small 
entities,  because  few,  if  any.  McDonnell 
Douglas  Model  DC-9-30.  DC-9-41.  DC- 
9-51,  DC-9-81,  DC-9-62,  or  DC-9-63 
series  airplanes  are  operated  by  small 
entities.  A  final  evaluation  has  been 
prepared  for  this  regulation  and  has 
been  placed  in  the  docket 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator,    . 
the  Federal  Aviation  Administration 
proposes  to  amend -8  39,13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  3»*KAMENDED]        r .         , 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 


AutlMrity:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C  106(g)  (Revised,  Pub.  L  97-448, 
January  12. 1983):  and  14  CFR  11.89. 

$39.13    IMtim^y 

2.  By  adding  the  following  new 
airworthiness  directive: 

McDonnell  Douglas:  Applies  to  Models  DC- 
9-30.  DC-9-41,  DC-9-51.  DC-9-«l.  DC-9- 
82.  and  DC-8-83.  series  airplanes: 
equipped  with  Hydro-Aire  Auto  Brake 
Control  Units.  Part  Numbers  42-409. 42- 
409-1.  42-639.  42-639-1.  42-609.  or  42- 
839;  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 

To  eliminate  inadvertent  disarming  of  the 
Auto  Brake  System  following  exposure  to 
momentary  electrical  power  interruptions  or 
transients,  accomplish  the  following: 

A.  Within  12  months  after  the  effective 
date  of  this  airworthiness  directive  (AD), 
modify  the  Hytiro-Aire  Auto  Brake  Control 
Units,  Part  Numbers  42-409. 42-409-1. 42-639, 
42-639-1,  42-809  or  42-839.  in  accordance 
with  the  Accomplishment  Instructions  of 
McDonnell  Douglas  DC-9  Service  Bulletin  32- 
216.  dated  September  24. 1987. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Los  Angeles  Aircraft 
Certification  Office. 

,  C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR-21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach.  California  90846.  Attention: 
Director  of  Publications,  Cl-LOO  (54-60). 
These  documents  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region. 
17900  Pacific  Highway  South.  Seattle, 
Washington  or  the  Los  Angeles  Aircraft 
Certification  Office,  4344  Donald 
Douglas  Drive,  Long  Beach,  Calfomia. 

This  Amendment  becomes  effective  July  1. 
1988. 

Issued  in  Seanle,  Washington,  on  May  13. 
1968. 

Rtwleiick  M.  Isaac 

Acting  Director.  Northwest-Mountain  Region. 

(FR  Doc  8a-11332  Filed  5-19-88: 8:45  am] 
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14  CFR  Part  39 

(Docket  No.  ia-ASW-20;  Amdt  39-5926] 

Airworthiness  Directives;  Schweizer 
Aircraft  Corporation  (Hughes)  Model 
269C  Helicopters 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule.  • 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
reduces  the  service  life  limit  of  certain 
tail  rotor  retention  strap  assembhes 
from  5,100  hours  to  3,540  hours  on 
Schweizer  Aircraft  Corporation  Model 
269C  helicopters.  The  AD  is  needed  to 
prevent  continued  use  of  these  parts 
beyond  the  life  limit  of  3,540  hours 
which  could  result  in  failure  of  the  tail 
rotor  retention  strap  assembly  and  loss 
of  the  helicopter. 
EFFECnvc  DATE:  June  10, 1988. 

Compliance:  As  prescribed  in  the 
body  of  the  AD. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Lester  Lipsius,  FAA,  New  Yoric 
Aircraft  Certification  Office,  ANE-172, 
181  South  Franklin  Avenue,  Room  202. 
Valley  Stream,  New  York  11581: 
telephone  (516)  791-6220. 
SUPPLEMENTARY  INFORMATION:  The  FAA 

had  determined  that  stainless  steel 
retention  strap  assemblies,  Part 
Numbers  (P/N)  269A6065  and  369A1706, 
used  on  Schweizer  Model  289C 
helicopters  were  improperly  processed 
during  manufacture.  The  original  5,100- 
hour  service  life  was  based  upon  fatigue 
tests  of  straps  with  reamed  rivet  holes  in 
the  strap  pack  laminates.  All  strap 
packs  manufactured  between  1968  and 
1984  has  as-sheared  rivet  holes.  Fatigue 
tests  of  strap  packs  with  as-sheared 
holes  substantiated  a  fatigue  life  of  3,540 
hours.  All  such  parts  in  service  which 
have  exceeded  3.540  hours'  time  in 
service  must  be  removed  from  service. 
Schweizer  P/N's  369A1706-505  and 
369Al706-'507  are  replacement  parts 
with  reamed  rivet  holes  in  current 
production  with  a  hfe  limit  of  5,100 
hours.  Since  this  condition  is  likely  to 
exist  or  develop  on  other  helicopters  of 
the  same  type  design,  and  AD  is  being 
issued  which  requires  removal  from 
service  of  tail  rotor  retention  strap 
assemblies,  P/N's  269A6065  and 
3e9Al706,  that  have  accumulated  3,540 
hours'  or  more  time  in  service. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 


The  regulations  set  forth  in  thfs   ' 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1956.  as  amended  (49  U.S.C.  1301.  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emei^ncy  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it  when  filed, 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "for 

FURTHER  INFORMATION  CONTACT." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  amends  S  39.19  of 
Part  39  of  the  Federal  Aviation 
Regulations  (FAR)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421,  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

1 39.13    lAmendetfl 

2.  By  adding  the  following  new  AD: 

Sch%veizw  Aircraft  Corporation  (McDonnell 
Douglas  Helicopter  Ounpany;  Hughes 
Helicopter,  Inc):  Applies  to  Model  269C 
helicopters  certificated  in  any  category, 
equipped  with  tail  rotor  retention  strap 
assemblies.  P/N  zeOAdOes  and  P/N 
36eA170e. 
Compliance  is  required  as  indicated,  unless 

already  accomplished. 


BEST  COPY  AVAILABLE 
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To  prevent  failure  of  the  tail  rotor  retention 
strap  assembly  which  could  result  in  loet  of 
the  helicopter,  accomplish  the  following: 

(a)  Within  the  next  lOiiours'  time  service 
after  the  effective  date  of  this  AD,  Or  upon 
the  accumulation  of  3,540  hours'  time  in 
service,  whichever  occurs  later,  remove  tail 
rotor  retention  strap  assemblies.  P/N 
289A8065  and  P/N  36eAl706,  from  service. 

(b)  Replace  P/N  289Ae065  and  P/N 
369A1706  with  serviceable  parts. 

(c)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21 J99 
to  a  base  where  the  AD  can  be  accomplished. 

(d)  Alternative  inspection,  modification,  or 
other  actions  which  provide  an  equivalent 
level  of  safety  may  be  used  when  approved 
by  the  Manager,  New  York  Aircraft 
Certification  Office.  FAA,  New  England 
Region. 

This  amendment  becomes  effective 
lune  la  198& 

Issued  in  Forth  Worth.  Texas,  on  May 
6,198a 

CR.  Mehigin,  fr.. 
Director,  Southwest  Region. 
(FR  Doc.  88-11311  rUed  5-19-88;  8:45  am] 
BttJJNO  COOC  4t1»-13-ll 


14CFRPart39 

[Docktt  No.  t7-ASW-18,  Amdt  3»>59271 

Airworthiness  Directives;  Sodete 
Nationale  Industrlelie  Aerospatiale 
(SNIAS)  Model  AS  355  Series 
Helicopters 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUNNIARV:  This  amendment  amends  an 
existing  airworthiness  directive  (AD) 
which  provides  for  repetitive 
inspections,  checks,  and  replacement,  as 
necessary,  of  main  gearbox  suspension 
bars  on  Aerospatiale  Model  AS  355 
series  helicopters.  This  amendment  is 
needed  to  clarify  that  the  pilot  can 
conduct  the  visual  check  of  the  maricing 
tape. 

DATES:  Effective  Date:  June  8. 1988. 

Compliance:  As  indicated  in  the  body 
of  the  AD. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Aerospatiale  Helicopter  Corporation. 
2701  Forum  Drive,  Grand  Prairie,  Texas 
75051,  ATTN:  Customer  Support. 
A  copy  of  the  service  bulletin  is 
contained  in  the  Rules  Docket.  Office  of 
the  Regional  Counsel.  FAA,  Southwest 
Region.  4400  Blue  Mound  Road.  Fort 
Worth,  Texas. 

FOU  FURTHEN  MTORMATKNI  CONTACT: 

John  Varoii,  Manager,  Brussels  Aircraft 
Certification  Office,  FAA.  Europe, 
Africa,  and  Middle  East  Office,  c/o 


American  Embassy,  Brussels.  Belgium, 
APO  NY  09667,  telephone  No.  513.38.30 
or  R.  T.  Weaver.  Rotorcraft  Standards 
Staff,  Department  of  Transportation, 
Federal  Aviation  Administration.  Port 
Wordi.  Texas  78193-0111.  telephone 
(817)  624-5122. 

SUPPLEMENTARY  INFORMATION:  This 

amendment  amends  Amendment  3&- 
5651  (52  FR  24142;  Jime  29. 1987);  AD  87- 
13-05,  which  currently  requires 
repetitive  inspections,  checks,  and 
replacement,  as  necessary,  of  main 
gearbox  suspension  bars  on 
Aerospatiale  Model  AS  355  series 
helicopters.  After  issuing  Amendment 
39-5651.  the  FAA  has  determined  that 
clariflcation  was  needed  to  explain  that 
pilots  may  conduct  the  visual  checks  of 
the  marking  tapes.  Therefore,  the  FAA  is 
amending  Amendment  39-5651  by 
clarifying  that  pilots  may  conduct  the 
visual  checks  of  the  marking  tapes  on 
the  suspension  bars  as  described  in 
paragraph  (b)(1)  of  AD  87-13-05. 

Since  this  amendment  provides  a 
clarification  only,  and  imposes  no 
additional  burden  on  any  person,  notice 
and  public  procedure  hereon  are 
unnecessary,  and  the  amendment  may 
be  made  effective  in  less  than  30  days. 

This  amendment  is  promulgated 
pursuant  to  the  authority  in  the  Federal 
Aviation  Act  of  1958,  as  amended  (49 
U.S.C.  1301  et  seq.),  which  statute  is 
construed  to  preempt  state  law 
regulating  the  same  subject.  Thus,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  amendment 
does  not  have  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  only  involves  150  aircraft  and 
imposes  no  cost.  Therefore,  I  certify  that 
this  action  (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  and  (2]  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979).  A  copy  of 
the  final  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket.  A  copy  of  it  may  be  obtained 
fit>m  the  Regional  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  h-ansportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

PART  39— AIRWORTHINESS 
DIRECTIVES 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Admlnisti-ator. 
the  Federal  Aviation  Administration 
amends  9  39.13  of  Part  39  of  the  FAR  as 
follows: 


1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  40  U.S.C  1354(a).  1421,  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub  L  97-449, 
January  12, 1983);  and  14  CFR  n.89. 

$39.13    [Ammtdwl] 

2.  By  amending  Amendment  39-5651 
(52  FR  24142;  June  29. 1987),  AD  87-13- 
05.  by  revising  paragraph  (b)(1)  to  read 
as  follows: 

SocMte  Natfonals  IndmliMla  Aarospatlala 
(SNIAS):  Applies  to  Aerospatiale  Model 
AS  355  series  helicopters  certificated  in 
any  category. 

*        *         *        •        • 

(b) •  •  • 

(1)  Check  that  the  edge  of  the  tape  is  in  line 
with  the  anchoring  lug  surface  as  shown  in 
Figure  No.  Z.  This  check  may  be  conducted  by 
the  pilot.  The  person  performing  this  check 
shall  make  appropriate  entries  of  the  results 
of  the  check  in  the  aircraft  records. 

This  amendment  becomes  effective 
June  8, 1988. 

This  amendment  amends  Amendment 
39-5651  (52  FR  24142;  June  29, 1987).  AD 
87-13-05. 

Issued  in  Forth  Worth,  Texas,  on  May  6, 
1988. 

R.G.  Knigjit. 

Acting  Director,  Southwest  Region. 

[FR  Doc.  88-11312  Filed  5-19-88;  8:45  amj 

MUJNQ  CODE  4S1S-1S-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178    , 

[Docket  Na  i7F-«aS7] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Santtbers; 
Antioxidants  and/or  Stabilizers  For 
Polymers 

AQtNCV:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  use  of  poly[(6-(l,l,3.3- 
tetramethylbutyl)aniino]-s-triazine-2,4- 
diyl]  |(2,2,6,6-tetramethyl-4- 
piperidyl)imino]hexamethylene[(2.2,6,6- 
tetramethyl-4-piperidyl)imino]J  as  a 
stabilizer  in  polyethylene  and  in  olefm 
copolymers  used  in  the  manufacture  of 
articles  or  components  of  articles 
intended  for  food-contact  use.  This 
action  responds  to  a  petition  filed  by 
Ciba-Geigy  Corp. 


dates:  Effective  May  20;  1988; 
objections  by  June  20, 1988. 

address:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT. 

Andrew  D.  Laumbach,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335). 
Food  and  Drug  Administration,  200  C 
Sb-eet  SW.,  Washington.  DC  20204,  202- 
472-5690. 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  Octotfer  2, 1987  (52  FR  37018).  FDA 
announced  that  a  petition  (FAP  7B4021)    - 
had  been  filed  by  Ciba-Geigy  Corp., 
Three  Skyline  Dr.,  Hawthorne,  NY 
10532,  proposing  that  §  178.2010 
Antioxidants  and/or  stabilizers  for 
polymers  (21  CFR  178.2010)  be  amended 
to  provide  for  the  safe  use  of  poly[(6- 
[(l,l,3,3-tetramethylbutyl)amino]-s- 
triazine-2,4-diyI  ]  [(2,2,6,6-tetramethyl-4- 
piperidyl)imino]hexamethylene[(2,2,6,6- 
tetramethyl-4-piperidyl)imino]]  as  a 
stabilizer  for  polyethylene  and  olefin 
copolymers  used  in  the  manufacture  of 
articles  or  components  of  articles 
intended  for  food-contact  use. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  food  additive 
is  safe  for  this  use,  and  that  the 
regulations  should  be  amended  in  21 
CFR  178.2010(b)  as  set  forth  below.  This 
substance  is  already  listed  for  certain 
uses  in  polypropylene  and  polyethylene. 

In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h),  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  This 
action  was  considered  tinder  FDA's  final 


rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  June  20, 1988  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  nimibered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director  of  the  Center  for  Food 
Safety  and  Applied  Nutrition,  Part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
Part  178  continues  to  read  as  follows: 

Authority:  Sees.  201(8).  409.  72  Stat.  1784- 
1788  as  amended  (Zl  U.S.C.  321(8),  348):  21 
CFR  5.10  and  5.61. 

2.  Section  178.2010  is  amended  in 
paragraph  (b)  by  revising  item  3  under 
"Limitations"  in  the  entry  for  "Poly([6- 
[(l,l,3,3-tetramethylbutyl)amino]-s- 
triazine-2.4-diylI  ((2,2,6,6-tetramethyl-4- 
piperidyl)imino]hexamethylene[(2,2,6,6- 
tetramethyl-4-piperidyl)imino]]"  to  read 
as  follows: 


917S.2010    AntioxMants  end/or  stabHIzer* 
forpolymars. 

***** 

(b)  *  *  • 


Sut>stances 


Limitations 


Poty[(6-t(l. 1,3,3- 
tetramettiytbutyOamino  ]  ■ 
s-thazine-2,4-dryl] 
[(2,2.6,6-tetramettiyl-4- 
pipendyl)iniino]hexa- 
methylene[(2.2,6.e- 
tetramethyM- 
ptperidyOimino]]  (CAS 
Reg.  Uo.  70624-1S-9). 


For  use  only:  •  *  *  3.  At 
leveta  not  to  exceed 
0  3  percent  t>y  weigtit 
of  polyethylene  ttiat 
has  a  density  less 
ttvan  0.94  gram  per 
cubic  centimetar 
complying  with 
8  177.1520  ot  this 
ctiapter.  items  2.1,  2.2, 
and  2.3,  and  o(  olefin 
potymersand 
copotymers  coinptying 
with  items  3.1,  3.2, 
3.3.  3  4.  3  5.  3.6,  and 
4.  The  finished 
polymers  are  to 
contact  food  only 
under  conditions  of 
use  B  through  H 
deschtjed  in  Tat)ie  2 
of  §  176.170(c)  of  ttw 
chapter,  and  wfien 
contacting  fatty  foods 
of  Types  III.  IV-A.  V. 
Vll-A.  and  IX 
descrft>ed  in  Tat>le  1  o( 
J  176.170(c)  of  this 
chapter,  tt>e  finistied 
articles  are  to  have  a 
volume  of  at  least  18.9 
liters  (S  gallons). 


Dated:  May  6, 1988. 
Richaid ).  Ronli, 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc.  88-11380  Filed  5-19-68:  8:45  am] 
aiujNO  CODE  4rao-oi-M 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(FRL  3378-S] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

AGENCY:  U.S.  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Final  rule. 

summary:  USEPA  is  approving  a 
revision  to  the  Ohio  State 
Implementation  Plan  (SIP)  for  sulfur 
dioxide  (SOi)  for  the  Ohio  Power, 
Muskingum  I^iver  Power  Plant  located  in 
Morgan  and  Washington  Counties.  This 
action  consists  of:  (1)  Revising  the 
federally  promulgated  emission 
limitation  of  6.48  pounds  of  SO2  per 
million  British  Thermal  Units  (lbs/ 
MMBTU)  and  replacing  it  with  two 
separate  emission  limits  for  the  plant: 
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and  (2)  approving  stack  gas  sampling  (as 
specified  in  40  CFR  Part  60,  Appendix  A. 
Method  6)  as  the  exclusive  method  for 
determining  compliance  with  the  SOi 
emission  limitations. 

USEPA  is  approving  an  emission  limit 
of  8.8  Ibs/MMBTU  to  protect  the 
primary  National  Ambient  Air  Quality 
Standards  (NAAQS)  with  a  compliance 
date  of  June  17, 1980.  In  addition, 
USEPA  is  approving  an  emission 
limitation  of  7.6  Ibs/MMBTU  to  protect 
the  secondary  NAAQS  with  a 
compliance  date  of  July  1, 1989. 

This  revision  is  based  on  a  USEPA 
modeling  analysis  and  monitoring  data 
submitted  by  the  State  of  Ohio.  The 
analysis  demonstrates  that  this  revision 
will  nto  interfere  with  the  attainment 
and  maintenance  of  the  SOi  NAAQS. 

EFFECTIVE  DATE:  This  final  rulemaking 
becomes  effective  on  June  20, 1988. 
ADOflesscs:  Copies  of  the  SIP  revision 
and  other  materials  relating  to  this 
rulemaking  are  available  for  inspection 
at  the  following  addresses:  (It  is 
recommended  that  you  telephone  Debra 
Marcantonio,  at  (312]  886-6088,  before 
visiting  the  Region  V  Office.). 
U.S.  Environmental  Protection  Agency, 

Region  V.  Air  and  Radiation  Branch 

(5AR-28).  230  South  Dearborn  Street, 

Chicago.  Illinois  60604 
Public  Information  Reference  Unit,  Q>A, 

401  M  Sireet  SW.,  Washington.  DC 

20460 
Ohio  Environmental  Protection  Agency, 

Office  of  Air  Pollution  Control,  1800 

WaterMark  Drive.  Columbus.  Ohio 

43216 

FOR  FURTHER  INFORMATION  CONTACT: 

Debra  Marcantonio,  (312)  886-608a 

SUPPLEMENTARY  INFORMATION:  On  April 
8. 1982,  and  November  8, 1982,  Ohio 
Environmental  Protection  Agency 
(OEPA)  requested  revisions  to  the  SO» 
SIP  for  the  Ohio  Power,  Muskingum 
River  Power  Plant.  The  State  requested 
that  USEPA  revise  the  federally 
promulgated  emission  limitation  of  6.48 
pounds  of  SOi  per  million  British 
Thermal  Units  (MMBTU)  and  approve 
two  separate  emission  limitations  for 
the  plant. 

The  State  requested  an  emission  limit 
of  8.6  Ibs/MMBTU  to  protect  the 
primary  National  Ambient  Air  Quahty 
Standards  (NAAQS),  with  a  compliance 
date  of  June  17. 1980.  The  compUance 
date  for  the  Federal  emission  limitation 
was  October  14. 1982.  Since  the  State's 
compliance  date  for  the  revised  primary 
limit  was  earlier  than  the  date  USEPA 
had  already  established  as  consistent 
with  the  minimum  requirements  of 
Section  110(a)(2).  the  Agency  is 
approving  the  State's  date. 


In  addition,  the  State  requested  an 
emission  limitation  of  7.6  Ibs/MMBTU  to 
protect  the  secondary  NAAQS,  with  a 
compliance  date  of  July  1, 1989.  Section 
110(a)(2)(A)  of  the  Clean  Air  Act 
requires  attainment  of  a  secondary 
NAAQS  within  a  reasonable  period  of 
time.  A  "reasonable  time"  for  secondary 
NAAQS  attainment  is  defined  in  40  CFR 
51.110  as  follows:  Reasonable  time  will 
depend  on  the  degree  of  emission 
reduction  needed  for  attainment  of  the 
secondary  standard  and  on  the  social, 
economic,  and  technological  problems 
involved  in  carrying  out  a  control 
strategy  adequate  for  attainment  of  the 
secondary  standard.  The  State's 
submittal  shows,  based  on  specific 
environmental  and  economic 
justification,  that  good  cause  exists  for 
establishing  the  July  1, 1989.  date. 
Further  discussion  of  the  State's 
justification  is  contained  in  the  docket. 
(The  federally  established  attainment 
date  contained  in  40  CFR  52.1875 
remains  in  effect  as  to  the  primary 
NAAQS.) 

Ohio  also  submitted  a  compliance 
schedule  for  the  secondary  emission 
limit  as  required  by  Title  40  Part  51  of 
the  Code  of  Federal  Regulations.  Parts 
51.110.  51.260-51.262  require  that 
attainment  plans  contain  compliance 
schedules  which  provide  for  legally 
enforceable  increments  of  progress 
toward  compliance.  USEPA  has 
reviewed  this  schedule  and  feels  it 
contains  appropriate  increments  of 
progress  leading  to  attainment  of  tiie 
secondary  SOi  NAAQS  within  a 
reasonable  period  of  time. 

As  a  result  of  approving  these  two 
separate  emission  limitations  and 
compliance  dates,  the  primary  limit  of 
8.6  Ibs/MMBTU  will  be  in  effect  until 
July  1, 1960,  when  the  secondary  limit  of 
7.6  Ibs/MMBTU  becomes  effective. 

On  September  25. 1984  (49  FR  37644). 
USEPA  proposed  to  approve  the  revised 
emission  limits  for  the  Muskingum  River 
Plant.  A  discussion  of  the  modeling 
analysis  which  supports  this  revision  is 
contained  in  the  notice  of  proposed 
rulemaking  and  the  technical  support 
documents  for  this  revision.  The 
modeling  techniques  used  in  the 
demonstration  supporting  this  revision 
are  generally  based  on  the  modeling 
guidelines  in  place  at  the  time  the 
analysis  was  performed,  i.e.,  USEPA's 
1978  guidelines.  Since  that  time,  USEPA 
has  promulgated  a  revision  to  the 
guidelines.  Because  the  modeling  was 
completed  prior  to  the  September  9. 
1986,  date  of  pubtication  of  the  revised 
guidance,  USEPA  can  accept  the 
analysis  as  it  stands.  Additionally,  the 
supporting  monitoring  data  is  discussed 
in  the  State's  report  entitled 


"Muskingum  River  IHant  Supi^mentary 
Technical  Support  Document".  These 
documents  are  contained  in  the  docket 
for  this  rulemaking  and  are  available  at 
the  Region  V  office. 

On  November  12. 1986.  CMiio 
submitted  an  additional  revision  to  the 
SIP.  This  revision,  in  the  form  of  an 
Administrative  Order,  specified  that 
stack  gas  sampling  (as  specified  in  40 
CFR  Part  60.  Appendix  A.  Method  6)  is 
the  exclusive  test  method  for 
determining  compliance  with  the  revised 
emission  limitations.  On  November  18, 
1987  (52  FR  44152),  USEPA  proposed  to 
approve  this  revision.  In  the  notice  of 
^  proposed  rulemaking,  USEPA  stated 
that  a  stack  test  is  acceptable  as  the 
sole  compliance  test  method  because: 
(1)  The  current  federally  enforceable 
test  method  for  this  source  is  a  stack 
test;  and  (2)  this  method  will  provide  the 
necessary  short-term  data  to  assess 
compliance  %vith  the  associated  short- 
term  emission  limits  (as  proposed  for 
approval  on  September  25, 1984)  and  the 
short-term  SOi  NAAQS. 

Stack  Hei^t  CrwBt 

On  July  8. 1985.  (50  FR  27892).  USEPA 
promulgated  Stack  Hei^t  Rules, 
pursuant  to  section  123  of  the  Clean  Air 
Act  These  rules  do  not  apply  to  stack 
heights  "in  existence"  b^ore  December 
31, 1970.  A  stack  is  "in  existence"  if  the 
owner  or  operator  had  by  December  31. 
1970:  (1)  Bc^gun  a  continuous  program  of 
physical  on-site  construction  of  the 
stack;  or  (2)  entered  into  a  binding 
agreement  or  contractual  obligation, 
which  could  not  be  cancelled  or 
modified  without  substantial  loss,  to 
undertake  a  program  of  stadc 
construction  to  be  completed  within  a 
reasonaUe  time. 

On  June  13, 1984,  Ohio  Power 
provided  dated  copies  of  original 
construction  project  status  sheets  which 
show  that  the  two  existing  stacks  at  the 
Muskingiun  River  Plant  were  under 
construction  prior  to  December  31. 197a 
Thus,  the  physical  stack  height  for  these 
two  stacks  is  not  subject  to  the  Stack 
Height  Rules  and  is  fully  creditable.  It 
should  also  be  noted  that  one  of  the 
existing  stacks  replaced  three  shorter 
stacks.  A  USEPA  memo  entitled 
"Determining  Stack  Heists  "In 
Existence"  Before  December  31. 1970". 
dated  October  28, 1965.  states  that 
USEPA  will  rely  on  the  "in  existence" 
definition  to  evaluate  credit  for  merged 
stadcs.  Under  this  definition,  the  three 
stacks  were  merged  before  December 
31. 197a  and  thus,  merged  stack  credit  is 
allowed. 


Public  Conunent 

In  response  to  the  September  25. 1984, 
notice  of  proposed  rulemaking, 
comments  were  submitted  by  the 
Natural  Resources  Defense  Counsel 
(NRDC)  and  the  Ontario  Ministry  of  the 
Environment.  The  Ohio  Power  Company 
submitted  comments  in  response  to 
NRDC's  and  Ontario's  comments.  These 
comments  and  USEPA's  response  are 
summarized  below.  No  comments  were 
received  in  response  to  USEPA's 
November  18, 1987,  notice  of  proposed 
rulemaking  regarding  the  compliance 
method. 

Comment.  The  Ontario  Ministry  of  the 
Environment  argued  that  the  SIP 
revision  should  be  denied  because:  (1) 
the  Muskingum  River  Plant  was  cited  by 
Ontario  on  two  previous  occasions  as 
being  a  major  source  of  SOi,  (2)  SOi 
causes"  *  *  *  damage  to  the  ecosystem 
*  *  *",  including  possible  forest 
dieback,  and  (3)  denial  of  the  revision 
would  be  honoring  the  United  States 
Government's  conunitment  in  the 
Memorandum  of  Intent  to  combat 
Transboundary  Air  Pollution. 

Response:  USEPA  acknowledges  that 
die  Muskingum  River  Plant  is  a  major 
source  of  SOi  and  that  SOt 
concentrations  above  the  primary  and 
secondary  NAAQS  pose  a  threat  to  the 
public  health  and  welfare.  In  the 
Memorandum  of  Intent  to  which  die 
commenter  refers,  the  United  States 
committed  to  abide  by  the  terms  of  the 
Clean  Air  Act  and  to  ensure  that  the 
NAAQS  for  sulfur  dioxide  were 
protected.  As  stated  in  the  September 
25, 1984,  notice,  USEPA  reviewed  the 
revision  for  consistency  with  section  110 
of  the  Clean  Air  Act,  including  the 
section  110(a)(2)(E)  interstate  impact 
requirements.  The  modeling  was  limited 
to  a  SO  km  radius  around  the  Muskingum 
River  plant  the  useful  distance  to  which 
most  gaussian  models  are  considered 
accurate. 

As  explained  more  throughly  in  the 
technical  support  document  applicable 
to  USEPA's  proposal,  the  applicable 
USEPA  reference  models  demonstrated 
diat  3-hour  and  24-hoiu-  ambient  S02 
concentrations  would  decrease 
markedly  within  a  short  distance  fivm 
the  plant  and  fall  well  below  the 
corresponding  ambient  standards. 
Therefore,  in  USEPA's  judgement  the 
revision  would  not  contribute 
substantially  to  S02  nonattainment  in 
either  nearby  West  Virginia  or  more 
distant  States. 

Comment.  The  NRDC  urged  USEPA  to 
disapprove  the  proposed  emission 
limitatians  and  the  proposed  secondary 
standard  attainment  date.  NRDC 
objected  to  the  use  of  block  averages  in 


the  modeled  attainment  demonstration. 
NRDC  argued  that 

(i)  Block  averages  are  not  consistent 
with  the  definition  of  the  NAAQS  and 
would  permit  exposures  to  harmful  air 
quality  concentrations; 

(ii)  Running  averages  are  consistent 
with  USEPA  guideline  documents; 

(iii)  The  validity  of  running  averages 
were  upheld  by  a  recent  court  decision, 
and  reaffirmed  by  a  USEPA  legal 
opinion  of  that  court  decision; 

(iv)  A  recent  USEPA  policy 
memorandum  which  dictates  the  use  of 
block  averages  offered  on  rational  or 
reasonable  basis  for  its 
recommendation;  and, 

(v)  The  proposed  emission  Umits 
provide  no  margin  of  safety  and  may  in 
fact  pose  a  threat  to  the  public  health 
and  welfare  since  the  predicted  block 
concentrations  are  equal  to  or  just 
below  the  NAAQS  and  block  averages 
(by  USEPA's  own  previous  admission) 
may  be  30-40%  less  than  running 
averages. 

Response:  It  is  USEPA's  position  that 
the  current  24-hour  and  3-hour  SO* 
NAAQS  are  block  average  standards 
because  of  their  original  derivation;  the 
limitations  of  monitoring,  modeling,  and 
computational  capabilities  extant  at  the 
time  the  standards  were  set  evidence 
that  the  earliest  interpretation  of  the 
standards  by  the  Agency  contemplated 
and  accepted  determinations  based  on 
block  averages;  USEPA's  monitoring 
guidance;  and  by  the  Agency's  general 
practice  since  that  time. 

A  March  28, 1986  memorandum  from 
Gerald  Emison,  Director  of  the  Office  of 
Air  Quality  Planning  and  Standards  to 
the  regional  Air  Directors  states  that 
"past  Agency  policy  has  been  to  use 
block  averages  in  implementing  the  3- 
hour  and  24-hour  SO,  NAAQS". » 

The  rationale  for  this  position  is 
contained  in  an  OAQPS  Staff  Paper, 
entitled  "Proper  Interpretation  of  the 
Averaging  Convention  for  the  National 
Ambient  Air  Quality  Standards  for 
Sulfur  Oxides",  dated  March  1986.  The 
paper  explains  that  limitations  of 
monitoring,  modeling,  and 
computational  abiUties  extant  at  the 
time  the  standards  were  set;  evidence 
that  the  earliest  interpretation  of  the 
standards  by  the  Agency  contemplated 


>  However,  there  have  been  limited 
circumstances  in  the  past  where  running  average* 
have  been  employed  in  evaluating  SOi  SIFs  for 
attainment  and  maintenance  of  the  NAAQWS.  In 
the  enforcement  context,  in  cases  where 
supplementary  control  systems  (SCS)  were  used  as 
an  interim  measure  to  protect  the  NAAQS  at 
primary  copper  smeltors,  USEPA  has  entered  into 
consent  decrees  where  running  averages  were 
spectried.  See  e.g.  US.  v.  Phelps  Dodge  Corporation 
Civil  No.  81-OBS-TUC-MAR  (D.  Arix.) 


and  accepted  determinations  based  on 
block  averages;  U^PA's  monitoring 
guidance  and  the  Agency's  general 
practice  since  that  time  lead  to  the 
conclusion  that  is  expressed  in  the 
Emison  memorandum. 

Additionally,  in  a  memorandum  from 
Kathleen  Bennett  (then  Assistant 
Administrator  for  Air,  Noise,  and 
Radiation)  dated  December  24, 1981,  it 
was  stated  that  following  the  decision  in 
PPG  Industries,  Inc.  v  Costle,  659  F.2d 
1239  (D.C.  Cir.  1981)  it  is  unnecessary 
"•  *  *  to  examine  running  average  data 
to  insure  attainment  and  maintenance  of 
the  24-hour  (SOj)  NAAQS". 

The  use  of  modeled  block  averages  in 
the  Muskingum  River  attainment 
demonstration  is  consistent  with  the 
position  expressed  in  the  documents 
mentioned  above. 

With  respect  to  NRDCs  concern  that 
the  proposed  emission  limits  provide  no 
margin  of  safety  and  may  in  fact  pose  a 
threat  to  the  public  health  and  welfare, 
section  109  of  the  Clean  Air  Act  requires 
that  when  establishing  a  national 
primary  ambient  air  quality  standard,  a 
margin  of  safety  must  be  built  into  the 
standard.  This,  of  course,  occurred  when 
the  NAAQS  for  SOj  was  promulgated. 
Therefore,  because  the  emission 
limitation  for  the  Muskingum  River 
Power  Plant  is  demonstrated  to  achieve 
the  SOi  standard,  the  Act's  requirement 
for  a  margin  of  safety  is  satisfied. 

Comment-  NRDC  argued  that  USEPA 
ignored  previous  modeling  analyses, 
using  1964  meteorological  (MET)  data 
which  showed  3-hour  violations  at  the 
proposed  emission  limits.  NRDC  stated 
that  ignoring  these  analyses  violates  the 
law,  Agency  policy,  and  an  opinion  from 
the  Office  of  General  Counsel  (OGC). 

(i)  Legal  Duty— NRDC  stated  that  the 
law  required  USEPA  to  ensure 
attainment  and  maintenance  of  the 
NAAQS.  This  requires  USEPA  to  insist 
on  some  minimum  period  of  MET  data 
in  modeling  for  demonstrating 
attainment.  Although  Agency  policy 
requires  a  minimum  of  5  years  of  data, 
NRDC  claimed  that  USEPA  has  a  legal 
duty  to  consider  additional  available 
valid  data. 

(ii)  Agency  Policy — In  addition  to  the 
5  year  data  requirement  NRDC  claimed 
that  Agency  policy  does  not  allow 
excluding  valid  data  which  show 
violations  just  because  it  represents 
more  than  the  minimum  5  years  of  data. 

(iii)  USEPA  Opinion— NRDC  pointed 
to  a  previous  letter  from  USEPA's  OGC 
which  stated  that  the  previous  analyses 
using  1964  data  are  vahd  and  can  be 
used  to  determine  emission  limitations. 
NRDC  also  noted  a  U^PA 
memorandum  which  stated  that  the 


ISfKMl 


Federal  RiMHatAr  /  Vnl    K"*    Mn    Ofl   /  Vriiiaxi    \Aat,  on    laoo   /  D..I.,..  _>J  d.— .i-«i .. 


E>...J> 


I     11-1 


%M nn      ^tfkAtfh      /    w% 1 .J    n.. 


18090  Federal  Register  /  Vol.  53.  No.  98  /  Friday.  May  20.  1988  /  Rules  and  Regulationg 


F«daral  Regbtar  /  Vol.  53.  No.  98  /  Friday.  May  20.  1988  /  Rules  and  Regulations IBWl 


»» 


different  blocking  procedures  used  in 
the  previous  analyses  is  not  technically 
wrong. 

Response:  In  implementing  a  block 
average  system,  it  is  necessary  that  a 
consistent  set  of  block  periods  be  used. 
Consequently,  all  models  currently 
block  the  hours  the  same  in  computing 
24-hour  and  3-hour  average 
concentrations,  and  the  meteorological 
data  files  pre-processed  by  USEPA 
currently  define  each  hour  (i.e.,  which 
hour  corresponds  to  each  National 
Weather  Service  (NWS)  observation)  in 
the  same  way.  The  current  convention  is 
to  use  hours  1-3,  4-6,  etc.,  to  compute  3- 
hour  averages  and  hours  1-24  to 
compute  24-hour  averages  and  to  assign 
the  NWS  observation  (taken  at 
approximately  10  minutes  before  each 
hour)  to  the  hour  during  which  it  is 
taken.  (The  previous  modeling  referred 
to  in  NRDC's  comments  relied  on  a 
different  blocking  convention — i.e..  the 
NWS  observation  was  assigned  to  the 
following  hour.)  >  ■ 

As  noted  in  an  October  17, 1984.  I 
memorandum,  from  M.  Koerber  to  the 
Files  (Docket).  USEPA  did  consider  1964 
MET  data  (blocked  according  to  the 
current  convention]  in  supporting  the 
proposed  emission  limitations.  Further 
modeling  analyses  with  the  1964  data 
(current  blocking  convention), 
performed  along  with  the  1972-1975, 
1977  data  analysis,  which  also  support 
the  proposed  emission  limitations  are 
contaiped  in  the  record.  The  previous 
modeling  (previous  blocking  convention) 
cited  by  the  commenter  was  not      j 
considered  only  because  of  the        I 
inconsistency  in  the  blocked  periods. 
Under  current  modeling  practice  use  of 
both  blocked  periods  would  be  logically 
inconsistent.  Thus,  in  accordance  with 
the  current  blocking  convention.  USEPA 
based  its  judgment  on  the  appropriate 
data  and  analysis. 

Comment:  NRDC  argued  that  the  use 
of  highest,  second  high  short-term    i 
concentrations  in  the  attainment      I 
demonstration  is  incorrect.  NRDC  cited 
USEPA  guideline  documents  and  the  air 
quality  standards  as  requiring  the  use  of 
the  overall  second  highest  concentration 
for  a  well-deRned  single  source  which 
dominates  a  group  of  receptors.  NRDC 
further  argued  that  since  USEPA  models 
are  less  accurate  in  identifying  the 
precise  location  where  high 
concentrations  will  occiir,  USEPA  has 
no  adequate  basis  for  asserting  that  two 
exceedances  will  not,  in  fact,  occtir  at 
the  same  location. 

Response:  USEPA's  "Guideline  on  Air 
Quality  Models"  (April  1978)  makes  it 
clear  that  the  design  concentration  is  to 
be  based  on  the  highest  of  the  second- 
high  concentrations.  As  stated  in  that 


document,  this  type  of  estimate  is  more 
consistent  with  the  criteria  for 
determining  violations  of  the  NAAQS, 
which  are  identified  in  "Guidelines  for 
Interpretation  of  Air  Quality 
Standards".  NRDC's  claim  that  the 
"Guidelines  for  Interpretation  of  Air 
Quality  Standards"  requires  the  second 
highest  overall,  rather  than  the  highest, 
second-high,  does  not  apply  here.  The 
Guideline  specifies  using  the  second 
highest  only  in  the  "*  *  *  special  cases 
of  Supplementary  Control  Systems 
(monitoring)  networks  *  *  *". 
Otherwise,  the  highest,  second-high 
approach  is  appropriate. 

It  should  also  be  noted  that  the 
second  high  procedure  identified  by 
NRDC  is  illogical.  NRDC  concedes  that 
one  exceedance  is  allowed  by  the 
definition  of  the  short-term  NAAQS.  but 
that  a  second  exceedance  (anywhere, 
anytime)  is  not  allowed.  Because  the 
size  of  any  modeled  exceedance  area  is 
not  restricted  to  a  single  point.  NRDC's 
approach  is,  for  all  practical  purposes, 
equivalent  to  a  "no-exceedance" 
system.  That  is,  if  one  receptor  is 
modeled  to  be  over  the  standard,  then 
another  close-by  receptor  can.  in  almost 
all  instances,  be  found  that  is  also  over 
the  standard.  Thus,  the  only  way  to 
ensure  attainment  under  NRDC's 
approach  is  either  to  narrow  the 
exceedance  area  to  a  single  point  (which 
is  nearly  impossible)  or  to  never  allow 
any  exceedance  (anywhere,  anytime), 
which  conti-adicts  the  definition  of  die 
standard.  It  should  also  be  noted  that 
NRDC's  approach  would  also  be 
inconsistent  with  the  way  USEPA 
determines  compliance  for  attainment 
and  redesignation  purposes. 

Comment-  NRDC  implied  that  the 
attainment  demonstration  was 
incomplete  since  concentrations 
resulting  from  fumigation  and 
downwash  were  not  accounted  for. 

Response:  No  refined  reference 
methods  are  available  for  calculating 
impacts  under  inversion  break-up 
fumigation  conditions.  Thus  these 
conditions  are  usually  not  considered  in 
SIP  attainment  demonstrations. 
Furthermore.  NRDC  has  provided  no 
evidence  to  show  that  such  conditions 
would  result  in  violations  of  the  NAAQS 
under  the  proposed  emission  limitations. 
As  for  downwash  effects,  stack-tip 
downwash  is  not  expected  to  be  a 
problem  in  view  of  the  high  (23-34 
meters/second)  stack  exit  velocities; 
and  building  downwash  is  not  expected 
to  be  a  problem  in  view  of  the  tall  stack 
heights  (252  meters).  The  surrounding 
terrain  does  not  create  any  downwash 
problems. 

Comment-  NRDC  argued  Uiat  Ohio 
has  not  adequately  supported  the 


proposed  secondary  attainment  date  for 
the  following  reasons: 

(i)  Since  the  plant  is  located  in  a 
nonattainment  area,  Part  D  of  the  Act  is 
applicable.  Part  D  requirea-attainment 
as  expeditiously  as  practicable.  Ohio 
has  failed  to  not  only  demonstrate  Uiat 
secondary  attainment  is  impractical 
prior  to  1989,  but  also  that  1989 
constitutes  a  "reasonable  time" 
pursuant  to  section  110. 

(ii)  USEPA  regulations  require 
attainment  within  3  years,  unless  a 
showing  is  made  that  attainment  would 
require  measures  beyond  RACT  or  that 
good  cause  exists  for  delaying 
application  of  RACT.  Ohio  has  failed  to 
make  either  of  these  two  showings. 

Response:  USEPA's  rationale  for 
proposing  to  approve  the  secondary 
attainment  date  is  discussed  in  the 
September  25, 1984  Notice  of  Proposed 
Rulemaking  and  in  the  docket. 

Today's  approval  of  the  State 
emission  limits  for  Muskingum  is  being 
promulgated  pursuant  to  section  110  due 
to  the  fact  Uiat  it  is  die  initial  SIP  for  die 
area  replacing  the  1976  plan 
promulgated  by  USEPA  under  section 
110.  The  federally  promulgated  limit  for 
Muskingum  of  6.48  Ib/MMBTU  has  been 
in  effect  since  1976.  and  thus  die  limits 
being  approved  today  are  the  initial 
federally  approved  State  submitted 
limits  for  this  plant  For  these  reasons, 
and  due  to  the  fact  that  die  SEP 
approved  today  assures  attainment  of 
the  standards.  USEPA  believes  diat  a 
Part  D  SIP  is  not  required,  even  though 
the  area  is  currenUy  designated 
nonattainment  for  the  secondary 
standard.  (Note:  The  State  promulgated 
limits  reflect  die  fact  diat  die  6.48  lb/ 
MMBTU  federal  limit  may  have  been 
more  stringent  than  necessary  to  assure 
attainment  and  maintenance  of  the  S02 
NAAQS.  Further,  die  1978  designation  of 
the  area  around  the  Muskingum  plant  as 
nonattainment  for  the  secondary 
standard  was  premised  on  the  fact  that 
actual  emissions  were  in  excess  of  the 
FIP  limit.) 

For  these  reasons.  USEPA  has  judged 
the  state  submission  against  Section 
llO's  requirement  diat  the  SIP  provide 
for  attainment  of  the  secondary 
standard  within  a  reasonable  time.  This 
limit,  in  USEPA's  judgment  does  provide 
for  attainment  of  the  secondary  NAAQS 
.  within  a  reasonable  time.  USEPA 
regulations  generally  define  a 
reasonable  time  as  three  years  (40  CFR 
51.110(c)).  In  this  case  Ohio  specified  a 
period  which  initially  appeared  to  be 
longer  than  three  years,  and  provided  a 
demonstration  that  good  cause  for  the 
later  date  existed,  and  USEPA  proposed 
to  accept  Ohio's  showing  that  "good 


cause"  existed  for  postponing 
compliance  beyond  three  years.* 

No  comments  filed  in  response  to  the 
proposal  justify  a  change  from  USEPA's 
acceptance  of  the  State  showing.  In  any 
event,  as  the  compliance  date  Ohio 
selected,  July  1. 1989,  is  now  less  than 
eighteen  months  away,  and,  therefore, 
far  less  than  diree  years  from  approval, 
USEPA  believes  that  there  is  good  cause 
for  concluding  that,  as  a  practical  matter 
the  compliance  date  isihe  most 
expeditious  date  that  is  reasonable. 
After  all.  at  this  point  the  State  could 
not  practically  complete  a  new 
rulemaking  to  advance  the  compliance 
date  significantly  from  July  1, 1989,  and 
USEPA  assumes  that  retroactive 
compliance  date  would  not  be  viable 
imder  state  law. 

Thus,  under  the  rules  implementing 
section  110,  this  compliance  date 
provides  for  attainment  (rf  the  secondary 
standard  within  a  reasonable  time. 

The  commenter  urged  that  this  SIP 
revision  should  be  reviewed  under  Part 
D,  rather  than  section  110,  and  that,  as  a 
consequence,  it  should  be  disapproved. 
As  described  above,  USEPA  judjges  this 
revision  to  have  been  properly 
submitted  and  approvable  under  section 
110.  However,  even  under  the  Part  D, 
"expeditiously  as  practicable" 
requirement  for  attainment  this  revision 
would  be  approvable.  USEPA  judges 
that  given  the  remaining  time  until  the 
compliance  date,  and  the  "good  cause" 
showing  made  by  the  state,  an  earlier 
compliance  date  would  not  be 
practicable. 

Comment:  Ohio  Power  Company 
submitted  comments  in  response  to 
NRDCs  and  Ontario's  comments.  Ohio 
Power  argued  that  NRDC's  comments  on 
block  v.  nmning  averages,  the  exclusion 
of  1964  MET  data,  and  design 
concentration  have  no  merit  Ohio 
Power  stated  that  Ontario's  comments 
provided  no  basis  for  USEPA  to  do 
anything,  other  than  to  finalize  the 
proposed  regulations. 

Response:  USEPA  acknowledges  Ohio 
Power's  comments  and,  as  the  responses 
above  indicate,  essentially  agrees  that 
the  proposed  SIP  revision  satisfies  the 
requirements  of  section  110  of  the  Clean 
Air  Act,  and  thus,  should  be  approved. 


*  Ohio's  "good  cause"  sho«iring  was  tubinilted  in 
compliance  with  40  CFR  51.13(b)(2).  Since  the 
proposed  approval  appeared  in  the  Federal  Ragbter. 
Part  51  has  been  recodified.  Tha  auccesaor  provision 
to  f  S1.13(bM2)  is  i  S1.110(cN2Mii)-)  While  the 
•{jecific  language  lequiring  a  "good  cause"  slio«ving 
hat  been  deleted,  the  underlying  criteria  remain  the 
same,  and  USEPA  believes  (hat  (he  Stale 
submissioB  salisflas  i  SUia(c)(2Mii>. 


Final  Action 

USEPA  is  approving  the  8.6  lbs/ 
MMBTU  SOi  emission  Umit  to  protect 
the  primary  NAAQS  and  the  compliance 
date  of  June  17. 1980.  USEPA  is  also 
approving  the  7.6  Ibs/MMBTU  SOj      . 
emission  limit  to  protect  the  secondary 
NAAQS,  along  with  the  compliance 
schedule  and  the  July  1. 1989. 
compliance  date.  Finally,  USEPA  is 
approving  stack  gas  sampling  (as 
specified  in  40  CFR  Part  60,  Appendix  A, 
Method  6)  as  the  exclusion  method  for 
determining  compliance  with  the  revised 
State  SOi  emission  limits. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  die  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  (60  days  from  today).  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations. 
Sulfur  dioxide. 

Note — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Ohio  was  approved  by  the  Director  of  the 
Federal  Register  on  )uly  1. 1982. 

Dated:  May  1, 1988. 
Lee  M.  Tbonuis. 
Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Subpart  KK— OMo 

Tide  40  of  die  Code  of  Federal 
Regulations,  Chapter  L  Part  S2  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7482. 

2.  Section  52.1870(c)  is  amended  by 
adding  paragraph  (c)(70)  as  follows: 

S5Z1870    klentmeatlon  of  plan 

***** 

(c)  *  •  * 

(70)  On  April  S,  1982,  June  22. 1982, 
November  &  1982,  May  24, 1985,  and 
November  12, 1986,  the  Ohio 
Environmental  Protection  Agency 
submitted  a  revision  to  the  sulfur 
dioxide  SIP  for  the  Ohio  Power 
Muskingum  River  Power  Plant  located  in 
Morgan  and  Washington  Counties. 
USEPA  approves  an  emission  limit  of  8.6 
Ibs/MMETTU  to  protect  the  primary 
NAAQS  with  a  compliance  date  of  June 
17. 1980.  In  addition,  USEPA  approves 


an  emissfon  limit  of  7.6  lbs /MMBTU  to 
protect  the  secondary  NAAQS  with  a 
compliance  date  of  July  1. 1989. 
(i)  Incorporation  by  reference: 

(A)  Ohio  Administrative  Code  (OAC) 
rule  3745-18-03(C)(3)(gg)(vi)  effective  in 
Ohio  December  28. 1979:  rule  3745-lft- 
64(B)  and  rule  3745-18-90(6)  effective  in 
Ohio  on  October  1, 1982. 

(B)  Director's  Final  Findings  and 
Orders  dated  October  18, 1982,  before  . 
the  Ohio  Environmental  Protection 
Agency. 

(C)  Director's  Findings  and  Order 
dated  November  18, 1986,  before  the 
Ohio  Environmental  Protection  Agency. 

(ii)  Additional  information. 

(A)  Technical  Support  Document  for 
emission  limitations  including 
dispersion  modeling  for  the  Muskingum 
River  Plant  submitted  by  the  State  on 
April  8, 1982. 

(B)  Muskingum  River  Plant 
Supplementary  Technical  Support 
Document  submitted  by  the  State  on 
June  22, 1962. 

(C)  Air  Monitoring  Data  submitted  by 
die  State  on  June  22. 1962. 

3.  Section  52.1881  is  amended  in 
paragraph  (a)(4)  by  revising  the  entries 
for  Morgan  County  and  Washington 
County  and  in  paragraph  (a)(8)  by 
revising  the  entry  for  Washington 
County  and  removing  the  entry  for 
Morgan  County  to  read  as  follows: 

§S2.18S1    Control  Stnrtegr  Sulfur  oxMles 
(sulfur  dioxide). 

(a)  *  *  • 

(4)  *  *  *  Morgan  County,  *  *  • 
Washington  County  (except  Shell 
Chemical), "  *  * 

•        *       •       •        * 

(8)  *  *  *  Washington  County 
(Bergstrom  Paper  and  Miami  Paper), 
Pike  County  (Portsmouth  Gaseous 
Diffusion  Plant),  *  *  *  Washington 
County  (Shell  Chemical 
Company),  •  •  • 
***** 

[PR  Doc.  88-10628  Filed  ^19-88:  8:45  am) 
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[CC  DockM  Na  8S-38e;  RM  S167;  FCC  M- 
1541 

Amendment  of  Sectton*  of  Part  22  of 
the  Commlaalon't  Rules  as  They  Apply 
to  AppUcatlone  To  Serve  Rural  Service 
Areas 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 
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;  In  a  Fourth  Report  and  Order, 
the  FCC  amends  Part  22  of  its  rules  to 
require  non-wireline  applicants      | 
proposing  to  provide  cellular  radio ' 
service  to  Rural  Service  Areas  (RSAs)  to 
submit  a  financial  qualification  showing 
with  each  RSA  application.  All  non- 
wireline  RSA  applicants  must 
demonstrate  that  they  have  the  funds 
available  or  that  they  have  received  a 
firm  financial  commitment  from  a 
qualified  lender  to  provide  sufficient 
fiinds  to  cover  the  costs  of  construction, 
operation,  and  other  initial  expenses  for 
one  year.  The  Report  and  Order  sets 
forth  criteria  for  determining  whether  a 
source  of  financing  would  be  qualified, 
and  provides  specific  terms  that  must  be 
included  in  any  firm  financial 
commitment  letter  relied  on  by  an  RSA 
applicant.  Provisions  have  also  been 
made  to  accommodate  those  applicants 
intending  to  rely  on  financing  obtained 
through  a  parent  corporation;  and  for 
those  appUcants  intending  to  file 
applications  proposing  cellular  service 
for  more  than  one  RSA.  This  action  is 
taken  in  response  to  the  overwhelming 
number  of  speculative  non-wireline 
applications  filed  in  previous  cellular 
lotteries.  The  intent  of  this  action  is  to 
ensure  that  only  financially  qualified, 
sincere  entities  will  apply  for  cellular 
RSA  licenses. 

EFFECnVC  DATE  June  20, 198a 
AODRESS:  Federal  Commtmications 
Commission,  1919  M  Street  NW.. 
Washington,  DC  20554. 
FOR  FUKTHER  mFOfMNATION  CONTACT 
Sari  Greenberg.  Mobile  Services 
Division,  Common  Carrier  Bureau,  (202) 
632-6450. 
SU^PiCMENTARY  MFOIWIATION:  This  is  S 

summary  of  the  Commission's  Fourth 
Report  and  Order  adopted  April  21. 1988 
and  released  May  18, 1988.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during    | 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  Ki 
Street  NW..  Washington,  DC.  The  ' 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  14a 
Washington,  DC  20037. 

Summary  of  Fourth  Report  and  Order 

1.  On  February  19, 1988,  the 
Commission  released  a  Third  Notice  of 
Proposed  Rulemaking,  53  FR  5020  (1988), 
in  this  proceeding,  proposing  to  amend 
S  22.917  of  the  Rules  to  require 
applicants  proposing  to  provide  cellular 
radio  service  to  Rural  Service  Areas 
(RSAs).  to  demonstrate  a  firm  financial 
commitment  at  the  time  they  filed  their 


applications.  The  Commission  carefully 
considered  the  comments  and  adopted  a 
Fourth  Report  and  Order  which  requires 
non-wireline  RSA  cellular  applicants  to 
include  a  satisfactory  financial 
qualification  showing  with  each 
application.  Non-wireline  applications 
that  do  not  include  satisfactory  financiial 
showings  will  be  disqualified. 

2.  In  order  to  be  deemed  financially 
qualified,  non-wireline  applicants  must 
submit  either  certified  financial 
statements  indicating  the  availability  of 
sufficient  net  current  assets  to  construct 
and  operate  the  proposed  cellular 
system  for  one  year,  and  a  balance  sheet 
dated  within  60  days  of  the  appUcation 
filing  date  indicating  continued 
availability  of  the  same;  or  they  must 
submit  a  firm  financial  conunitment 
from  a  qualified  source  of  financing. 
Qualified  lenders  with  respect  to  this 
section  of  the  Commission's  Rules  are: 
(1)  State  or  federally  chartered  banks  or 
savings  and  loan  institutions;  (2)  other 
recognized  financial  institutions;  or  (3) 
financial  arms  of  capital  equipment 
suppliers.  The  FCC  indicated  that  it 
would  require  questionable  lenders  to 
demonstrate  that  they  have  the  funds 
available  to  cover  the  total 
commitments  they  have  made. 
Applicants  intending  to  rely  on 
financing  from  a  parent  corporation 
must  submit  certified  financial 
statements  and  balance  sheets  as  they 
apply  to  the  parent  corporation. 

3.  Firm  financial  commitment  letters 
from  third  parties  must  state  that  the 
lender  has  examined  the 
creditworthiness  of  the  particular 
applicant  and  the  financial  viability  of 
the  proposed  project.  Commitment 
letters  must  also  state  that  the  lender  is 
committed  to  lend  a  sura  certain  to  that 
applicant  and  that  the  lender's 
wiihngness  to  enter  into  the  commitment 
is  based  solely  on  its  relationship  with 
the  applicant  and  is  no  in  any  way 
guaranteed  by  any  entity  other  than  the 
applicant.  The  same  firm  financial 
commitment  may  be  used  for  each 
application  filed,  subject  to  certain  ^ 
requirements  specified  in  S  22.917(c)(1). 
as  amended. 

4.  The  objective  of  these  amendments 
is  to  discourage  speculative  applicants 
from  applying  for  RSA  cellular  licenses, 
and  to  ensure  that  only  financially 
qualified,  sincere  applicants  do  apply. 
The  FCC  concluded  that  there  is  no 
evidence  of  abuse  of  the  licensing 
process  by  wireline  carriers,  and  thus 
noted  that  wireline  applicants  would  be 
required  to  show  their  financial 
qualifications  within  30  days  of  the 
public  notice  annoimcing  their  status  as 
tentative  selectee,  sole  applicant,  or 
surviving  entity  in  a  full  market 


settlement  as  required  by  the  current   - 
rules. 

5.  Final  Regulatory  Flexibility 
Analysis.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980. 5  U.S.C.  e05(b). 
the  FCC  expects  this  action  to  deter 
speculative  applications  and  to  ensure 
that  only  those  who  are  financially 
qualified  to  construct  and  operate 
cellular  systems  will  apply  for  RSA 
cellular  licenses.  The  FCC  noted  that  it 
adopted  specific  requirements  for 
obtaining  financing  under  a  variety  of 
circumstances  in  order  to  allow  sincere 
non-wireline  applicants  flexibility  in 
structuring  their  financing.  The  FCC 
considered  alternative  approaches,  and 
concluded  that  there  are  no  specific 
alternatives  that  would  maintain  the 
integrity  of  the  licensing  procedure  by 
ensuring  that  only  sincere  applicants 
with  the  desire  and  means  to  construct 
cellular  systems  would  apply  for  RSA 
cellular  licenses. 

6.  Service  List  A  copy  of  this  Report 
and  Order  shall  be  sent  to  the  Chief. 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Part  22 

Communications  common  carriers. 
Radio,  Rural  areas. 

Federal  Communications  Commission 
H.  Walker  Feastor  DI. 

Acting  Secretary. 

Rules  Section 

Part  22  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  22— PUBUC  MOBILE  SERVICE 

1.  The  authority  citation  continues  to 
read: 

Authority:  Sections  4. 303. 48  Stat.  1066, 
1062,  as  amended  (47  U.S.C.  154, 303). 

2.  Section  22.917  is  amended  by 
redesignating  par8grai!)h8  (c)  and  (d)  as 
(d)  and  (e)  and  ad^ng  a  new  (c)  to  read 
as  follows: 


922.917    Dsmonstration  Of 
quaNfleatlon*. 


(c)  Rural  Service  Areas.  (1)  A  non- 
wireline  applicant  for  a  new  station 
shall  demonstrate,  at  the  time  it  files  its 
application  that  it  has  eithw  a  firm         ' 
financial  commitment  or  available 
financial  resources  necessary  to 
construct  and  operate  for  one  year  its 
proposed  cellular  system.  The  firm 
financial  conunitment  may  be  contingent 
on  the  applicant  obtaining  a 
construction  permit.  The  same 
commitment  may  be  used  for  each 


application  filed,  subject  to  the 
fotiowing  provisions: 

(i)  Where  a  non-wireline  applicant 
provides  a  firm  ^ancial  commitment 
thSt  is  not  contingent  upon  the  applicant 
obtaining  a  construction  permit  the 
commitment  need  not  be  market  specific 
and  may  be  applied  to  any  market  or 
markets  applied  for  as  long  as  the 
commitment  is  sufficient  to  cover  the 
costs  of  the  proposed  RSA  systems. 

(ii)  Where  a  non-wireline  applicant 
provides  a  firm  financial  commitment 
that  is  contingent  upon  the  applicant 
obtaining  a  constuction  permit  and  that 
is  restricted  on  its  face  to  a  specific 
market  or  markets,  the  commitment  may 
be  used  only  for  the  markets  to  which  it 
refers. 

(iii)  Where  a  non-wireline  applicant 
provides  a  firm  financial  commitment 
that  is  contingent  upon  the  applicant 
obtaining  a  construction  authorization 
and  that  indicates  that  the  bank  or 
lending  institution  has  reviewed  the 
projects  for  which  the  applicant  is 
applying,  but  the  commitment  is  not 
restricted  to  any  specific  market,  it  may 
be  applied  to  any  market  or  markets 
applied  for  as  long  as  the  commitment  is 
sufficient  to  cover  the  costs  of  the 
proposed  RSA  systems. 

(2)  If  a  non-wireline  applicant  does 
not  win  in  a  lottery,  it  may  reapply  its 
commitment  to  its  applications  for  the 
next  lottery  consistent  with  the 
requirements  of  paragraph  (c)(1)  of  this 
section. 

(3)  A  non-wireline  applicant  that  wins 
in  more  than  one  market  shall  file  the 
firm  financial  commitment  for  the 
additional  market  or  markets  within  30 
days  after  the  public  notice  date  when  it 
is  announced  as  the  lottery  winner  of 
the  additional  maricet  unless  its  first 
firm  financial  commitment  is  sufficient 
to  cover  the  costs  of  the  additional 
market(s). 

(4)  The  demonstration  of  commitment 
must  include  and  be  sufficient  to  cover 
the  realistic  and  prudent  estimated  costs 
of  construction,  operating  and  other 
initial  expenses  for  one  year. 

'(5)  The  firm  financial  conunitment 
required  above  shall  be  obtained  from  a 
state  or  federally  chartered  bank  or 
savings  and  loan  associatioa  another 
recognized  financial  institution,  or  the 
financial  arm  of  a  capital  equipment 
supplier  and  shall  contain  a  statement 
that  the  lender — 

(i)  has  examined  the  financial 
condition  of  the  applicant  including 
audited  financial  statements  where 
applicable,  and  has  determined  that  the 
applicant  is  creditworthy; 

(ii)  that  the  lender  has  examined  the 
financial  viability  of  each  RSA  proposal 


for  which  the  applicant  intends  to  use 
the  commitment 

(iii)  that  the  lender  is  conunitted  to 
providing  a  sum  certain  to  the  particular 
applicant 

(iv)  that  the  lender's  willingness  to 
enter  into  the  commitment  is  based 
solely  on  its  relationship  with  the 
applicant;  and 

(v)  that  the  conunitment  is  not  in  any 
way  guaranteed  by  any  entity  other  than 
the  applicant. 

(6)  Non-wireline  applicants  intending 
to  rely  on  personal  or  internal  resources 
must  subroit — 

(i)  audited  financial  statements 
certified  within  one  year  of  the  date  of 
the  cellular  application,  indicating  the 
availability  of  sufficient  net  current 
assets  to  construct  and  operate  the 
proposed  cellular  system  for  one  yean 

(ii)  a  balance  sheet  current  within  60 
days  of  the  date  of  filing  that  clearly 
shows  the  continued  availability  of 
sufficient  net  current  assets  to  construct 
and  operate  the  proposed  cellular 
system  for  one  year,  and 

(iii)  a  certification  by  the  applicant  or 
an  officer  of  the  applicant  organization 
attesting  to  the  validity  of  the  unaudited 
balance  sheet 

(7)  Non-wireline  applicants  intending 
to  rely  upon  financing  obtained  through 
a  parent  corporation  must  submit  the 
information  required  by  §  22.917(c)(6)  (i) 
through  (iii),  as  the  information  pertains 
to  the  parent  corporation. 

(FR  Doc  88-11365  Filed  5-l»-88: 8:45  am) 
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47  CFR  Part  22 

[General  Docket  No.  8S-388;  (RM  5167]; 
FCC  88-155] 

Amendment  of  Sections  of  Part  22  of 
the  Commission's  Rules  as  They  Apply 
to  Applications  To  Serve  Rural  Service 
Areas 

AOENCV:  Federal  Conununications 

Commission. 

action:  Final  rule. 

tUMSiARV:  In  a  Third  Report  and  Order, 
the  FCC  amends  Part  22  of  its  rules 
(which  apply  to  Rural  Cellular  Service) 
to  prohibit:  (1)  Pre-filing,  post-filing  and 
post-grant  partial  settlements  among 
competing  non-wireline  cellular 
applicants  to  serve  Rural  Service  Areas 
(RSAs);  (2)  non-wireline  RSA  applicants 
from  having  any  ownership  interest 
including  those  of  less  than  one  percent 
in  more  than  one  application  in  a 
market  and  (3)  the  transfer  or  alienation 
of  any  interest  in  an  RSA  cellular 
application  prior  to  the  grant  of  a 


construction  authorization.  This  action 
was  taken  because  under  the  rules 
permitting  partial  settlements  and  a  less 
than  one  percent  ownership  interest  in 
more  than  one  application  per  market, 
litigation  increased  and  the  grant  of 
construction  authorizations  was 
delayed.  Many  non-wireline  applicants 
who  entered  into  partial  settlements  did 
not  appear  to  be  bona  fide  applicants 
seeking  to  become  independent 
licensees,  diluted  their  ownership 
interests,  and  requested  transfer  of  their 
interests  prior  to  the  grant  of 
authorization.  The  intended  effect  of  the 
action  is  to  dissuade  speculators  from 
filing.  Further,  prohibiting  the  transfer, 
assignment  or  other  alienation  of  a 
pending  application  will  expedite 
service  to  the  public. 

EFFECnve  date:  June  20, 1988. 

ADDRESS:  Federal  Communications 
Commission,  1919  M  Street  NW., 
Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT 

David  H.  Siehl,  Mobile  Services 
Division,  Common  Carrier  Bureau:  tele: 
202-632-6450. 

This  is  a  summary  of  the 
CoRunission's  Third  Report  and  Order 
adQpted  April  21, 1988  and  released  May 
18, 1988. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street  NW.,  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140.  Washington,  DC  20037. 

Summary  of  Third  Report  and  Order 

1.  On  April  21. 1988.  the  FCC  adopted 
a  Third  Report  and  Order  [Order)  to 
amend  the  rules  for  Rural  Service  Areas 
(RSAs)  in  regard  to  filing  cellular  radio 
applications.  The  amendments  were 
made  after  reviewing  and  considering 
the  conunents  to  the  Further  Notice  of 
Proposed  Rulemaking,  in  CC  Docket  No. 
85-388, 1  FCC  Red  499  (1986).  that 
proposed  to  prohibit  (1)  all  pre-filing, 
post-filing  and  post-grant  partial 
settlements  among  competing  non- 
wireline  applicants  who  propose  to 
serve  RSAs;  (2)  wireline  and  non- 
wirelins  applicants  from  holding  or 
acquiring  any  interest  in  more  than  one 
application  in  the  same  RSA,  even  that 
which  is  less  than  1%  (except  for 
permissible  interests  in  publicly  traded 
corporations,  in  which  interests  of  less 
than  5%  are  not  deemed  cognizable); 
and  (3)  the  sale,  transfer,  assignment  or 
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other  alienation  of  any  interest  in  a 
cellular  application,  permit  or  licen»e  to 
offer  service  to  RSAs  until  the  cellular 
facility  has  been  placed  in  operation. 
The  FCC  adopted  proposal  (1)  and  has 
modified  proposal  (2)  to  apply  only  to 
non-wireline  applicants.  The  FCC  did 
not  eliminate  partial  settlements  or 
cumulative  chances  for  wireline 
applicants.  As  for  proposal  (3),  the  FCC 
agreed  with  the  commenters  that  the 
proposed  poUcy  would  unnecessarily 
limit  the  ability  of  MSA  Ucensees  and 
RSA  grantees  to  construct  regional 
cellular  systems  made  up  of  existing 
MSA  systems  and  either  all  or  a  portion 
of  planned  RSA  systems.  The  FCC 
concluded  that  the  continued  flexible 
application  of  Section  22.40(b)  to 
transactions  involving  construction 
authorizations  for  unbuilt  facilities 
would  better  serve  the  public  interest 
than  the  6riginal  proposal  would.    J 
However,  the  FCC  did  not  believe  that 
these  considerations  apply  before  an 
applicant  has  been  granted  a  i 

construction  authorization.  With      I 
pending  applications,  diuoiption  of 
orderly  processing  and  delay  of  service 
to  the  public  would  occur  if  transfers 
were  allowed;  and  therefore,  the  FCC 
prohibited  the  alienation  of  any  interest 
in  an  RSA  application  prior  to  the  grant 
of  a  construction  authorization.  The 
objective  of  these  proposed  changes  is 
to  deter  speculative  apphcants  from 
filing. 

2.  Final  Regulatory  Flexibility 
Analysis.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  198a  5  U.S.C.  805(b). 
the  FCC  expects  this  action  to  deter 
speculative  applications  and  promote 
efficient  and  expedient  authorization  of 
cellular  licenses  in  the  RSAs  and  lower 
the  administrative  costs  associated  with 
the  process  of  granting  licenses  in  these 
RSAs.  The  FCC  considered  alternative 
approaches  for  the  filing  of  RSA  cellular 
applications  and  found  no  specific 
alternatives  which  will  allow  for  equally 
predictable  and  efficient  licensing  of 
cellular  service  in  RSAs. 

3.  Service  List.  A  copy  of  this  Notice 
shall  be  sent  to  die  Chief,  Counsel  o 
Advocacy  of  the  Small  Business 
Administration. 


Ordering  Clauses 

4.  Authority  for  this  rulemaking  is 
contained  in  sections  1, 4(i)  and  301.  303 
and  309  of  the  Communications  Act  of 
1934,  as  amended. 

List  of  SubjecU  in  47  CFR  Part  22 

Communications  common  carriers. 
Radio,  Rural  areas. 

Federal  Conununications  Commission. 
H.  Walker  Feaster. 

Acting  Secretary. 

Rules  Section 

Part  22  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  22— PUBUC  MOBil^  SERVICE 

1.  The  authority  citation  continues  to 
read: 

Authority:  Sections  4,  303.  48  Stat.  1066, 
1082.  as  amended  (47  U.S.C.  154,  303). 

2.  Section  22^(b)(2]  is  revised  to  read 
as  follows: 

§  22.33    Grants  by  random  selection. 

(b) 

(2)  Markets  Beyond  the  Top-120  and 
Rural  Service  Areas.  In  markets  beyond 
the  top-120  cellular  modified 
Metropolitan  Statistical  Areas  and  in 
Rural  Service  Areas,  the  cumulative 
lottery  chances  described  in  paragraph 
(b)(1)  of  this  section  will  be  awarded  to 
joint  enterprises  resulting  from  partial 
settiements  among  mutually  exclusive 
wireline  applicants  only.  Any  joint 
enterprise  resulting  from  a  partial 
settlement  among  mutually  exclusive 
non-wireline  applicants  for  markets 
beyond  the  top-120  Metropolitan 
Statistical  Areas  will  not  be  entitled  to 
any  cumulative  lottery  chances.  Partial 
settlements  among  non-wireline 
applicants  for  Rural  Service  Areas  are 
prohibited. 
•        *        •        *        • 

3.  Section  22.g21(b)  is  revised  to  read 
as  follows: 


922.921 

90. 
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Proposed  Rules 


(b)  Markets  beyond  the  top-120  and 
Rural  Service  Areas — (1)  General. 
Except  as  otherwise  provided  herein,  no 
party  may  have  an  ownership  interest, 
direct  or  indirect,  in  more  than  one 
application  for  the  same  MSA  or 
NECMA  market  except  that  interests  of 
less  than  one  percent  will  not  be 
considered.  For  Rural  Service  Areas,  no 
party  to  a  non-wireline  application  shall 
have  an  ownership  interest,  direct  or 
indirect,  in  more  than  one  application 
for  the  same  Rural  Service  Area, 
including  an  interest  of  less  than  one 
percent.  No  party  to  a  %vireline 
application  shall  have  an  ownership 
interest,  direct  or  indirect  in  more  than 
one  application  for  the  same  Rural 
Service  Area,  except  that  interests  of 
less  than  one  percent  will  not  be 
considered. 

(2)  Ownership  interests  in  publicly- 
traded  corporate  applicants. 
Notwithstanding  paragraph  (b)(l]  of  this 
section,  no  party  may  have  an 
ownership  interest  direct  or  indirect  io 
mutually  exclusive  applications  filed  by 
publicly-traded  corporations  for  an  MSA 
market,  a  non-MSA/non-NECMA  area, 
or  a  Rural  Service  Area,  except  that 
interests  of  less  than  five  percent  will 
not  be  considered. 

4.  Part  22  is  amended  by  adding  a  new 
9  22.922  to  read  as  follows: 

S  WW?    Transfers  and  aeeiQnnients  of 
■ppecaDone,  penwn  or  Hoeneeen  nurW 

(a)  Notwidistanding  any  other  section 
of  this  Part,  the  sale,  transfer, 
assignment  or  other  alienation  of  any 
celluJar  application  to  offer  service  to 
Rural  Service  Areas  is  prohibited  prior 
to  the  grant  of  a  construction 
.  anthorization.  This  restriction  on 
transfers  of  interests  in  such  cellular 
appUcations  shall  include  any  form  of 
alienation,  including  option 
arrangements  and  agreements,  as  well 
as  equity  and  debt  placement  plans. 
[FR  Doc  88-11375  Filed  5-19-88:  8:45  am] 
muMta  cooe  <7i2-oi-« 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  put>(ic  of  tt>e 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  aile 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agriculturat  Marketing  Service 

7  CFR  Part  948 

Irish  Potatoes  Grown  in  Colorado; 
Proposed  Expenses  and  Assessment 
Rate 

agency:  Agricultural  Marketing  Service. 
USDA. 


action:  Proposed  rule. 


summary:  This  proposed  rule  would 
authorize  expenses  and  establish  an 
assessment  rate  under  Marketing  Order 
No.  948  for  the  1988-89  fiscal  period. 
Authorization  of  this  budget  would 
allow  the  Colorado  Potato 
Administrative  Committee  Area  III  to 
incur  expenses  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  cover  these  expenses  would  be 
derived  from  assessments  on  handlers. 

DATE  Comments  must  be  received  by 
May  31. 1988. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  conunents  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Division.  AMS,  USDA.  P.O. 
£ox  96456.  Room  2085-S,  Washington. 
DC  20090-6456.  Conunents  should 
reference  the  date  and  page  number  of 
this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  F.  Matthews,  Marketing  Qrder 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456.  Room  2525-S.  Washington. 
DC  20090-6456,  Telephone  202-447-2431. 

SUPPLEMENTARY  INFORMATION:  This  rule 

is  proposed  under  Marketing  Order  No. 
9^  (7  CFR  Part  948)  regulating  the 
handling  of  potatoes  grown  in  Colorado. 
The  order  is  effective  under  the 
Agricultiu-al  Maiketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674) 
hereinafter  referred  to  as  the  Act. 


This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
die  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

llie  purpose  of  the  RFA  is  to  fit 
regulatOTy  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketiitg  orders  issued  pursuant  to  the 
act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  Colorado  Area  III  potatoes  under  this 
mariceting  order  and  approximately  80 
potato  producers.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  annual  gross 
revenues  for  the  last  three  years  of  less 
than  $500,000,  and  small  agricidtiu-al 
service  firms  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$3,500,000.  The  majority  of  the  handlers 
and  producers  may  be  classified  as 
small  entities. 

The  marketing  order  requires  that  the 
assessment  rate  for  a  particular  fiscal 
period  apply  to  all  assessable  potatoes 
handled  from  the  beginning  of  such 
period.  An  annual  budget  of  expenses  is 
prepared  by  the  conunittee  and 
submitted  to  the  Secretary  for  approval. 
The  members  of  the  committee  are 
handlers  and  producers  of  potatoes. 
They  are  familiar  with  the  committee's 
needs  and  with  the  costs  for  goods, 
services,  and  personnel  in  their  local 
area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget.  The 
budget  was  formulated  and  discussed  in 
a  public  meeting.  Thus,  all  directly 
affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input 

The  assessment  rate  recommended  by 
the  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  potatoes.  Because  that  rate 
is  applied  to  actual  shipments,  it  must 
be  established  at  a  rate  which  will 


produce  sufficient  income  to  pay  the 
committee's  expected  expenses.  A 
recommended  budget  and  rate  of 
assessment  is  usually  acted  upon  by  the 
committee  before  the  season  starts,  and 
expenses  are  incurred  on  a  continuous 
basis.  Therefore,  budget  and  assessment 
rate  approval  must  be  expedited  so  that 
the  committee  will  have  funds  to  pay  its 
expenses. 

The  Colorado  Potato  Committee  Area 
III  met  on  April  7, 1988,  and 
unanimously  recommended  a  budget  for 
the  1988-89  fiscal  period  of  $3,537  and 
an  assessment  rate  of  $04X)2  per 
hundredweight  of  potatoes.  "This 
compares  to  the  1987-88  budget  of 
$3,662.  The  proposed  budget  is  $125  less 
than  last  year,  reflecting  a  decrease  in 
the  cost  of  office  equipment  and 
monthly  services  such  as  telephone  and 
utilities.  At  the  proposed  assessment 
rate  of  $0,002,  the  same  as  last  year, 
anticipated  fr«sh  market  shipments  of 
758.500  hundredweight  would  yield 
$1,517  in  assessment  income.  "11118  along 
with  approximately  $570  in  fees  and 
interest  and  $1,450  from  the  reserve 
would  be  adequate  to  cover  budgeted 
expenses.  At  the  end  of  the  fiscal  period, 
the  reserve  fund  is  expected  to  total 
$4,600. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However  these 
costs  would  be  significantly  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  AMS  has  determined 
that  this  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of 
less  than  30  days  is  appropriate  because 
the  budget  and  assessment  rate 
approval  needs  to  be  expedited.  The 
committee  needs  to  have  sufficient 
funds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis. 

List  of  Subjects  in  7  CFR  Part  948 

Marketing  agreements  and  orders, 
potatoes  (Colorado). 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
948  be  amended  as  follows: 
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PART  948-IRISH  POTATOES  GROWN 
IN  COLORADO 

1.  The  authority  citation  for  7  CFR 
Part  948  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  A  new  S  948.201  is  added  to  read  as 
follows: 

§•46.201    ExpMMsandaMMMiMntnrt*. 

Expenses  of  $3,537  by  the  Colorado 
Potato  Administrative  Committee  Area 
III  are  audiorized.  and  an  assessment 
rate  of  $0JX)2  per  hundredweight  of 
potatoes  is  established  for  the  flscal 
period  ending  June  30, 1969. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  May  IS.  1988. 
Robert  CKan^, 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
(FR  Doc  88-11352  Filed  5-19-88;  8:45  am] 
I  cooc  a4is-a>.if 


DEPARTMENT  OF  JUSTICE 

InMnignrtion  and  Naturaflzation 
Sarvtoa 


t  CFR  Part  245a 


[INS 


1113-M) 


AdhMtment  of  Status  for  Certain 
Aliens 

AOENCV:  Immigration  and  Naturalisation 
Service.  Justice. 

^cnOMt  Notice  of  availability. 


:  Secticm  201  of  the 
Immigration  Reform  and  Control  Act  of 
1986  (IRCA)  provides  for  the  legalization 
of  certain  aliois  who  have  been  residing 
illegally  in  the  United  States  since 
before  January  1, 1982.  This  notice 
aniunmces  die  availabiUty  to  the  public 
of  a  preliminary  working  draft  of  the 
proposed  regulations  for  the  adjustment 
of  status  of  a  temporary  resident  alien  to 
that  of  an  alien  lawfully  admitted  for 
pennanent  residence.  This  action  is 
necessary  to  communicate  the 
availability  of  the  preliminary  working 
draft  to  interested  parties  and  ensures 
that  the  pubhc  has  an  opportunity  to 
provide  comments  at  the  preliminary 
working  draft  step  in  the  formulation 
process  for  the  Service's  proposed] 
regulations.  | 

OATCS:  Interested  parties  may  call  (202- 
786-5723)  to  request  a  copy  of  the 
preliminary  working  draft.  Written 
comments  on  the  preliminary  working 
draft  must  be  received  by  close  of  die 


business  day  (5:00  p.m.]  on  or  before 
June  20, 1988. 

A0ORESSE8:  Written  comment^  should 
be  mailed  in  triplicate  to  Terrance  M. 
O'Reilly,  Deputy  Assistant 
Commissioner,  Legalization, 
Immigration  and  Naturalization  Service, 
425  "I"  Street  NW..  Washingtoa  DC 
20536,  or  delivered  to  Room  52S0  at  the 
same  address. 

FOR  FURTHEH  WFOMHA-nON  CONTACT: 

Terrance  M.  (TReilly.  Deputy  Assistant 
Commissioner,  Legalization  at  the 
above  address. 

SUPPLEMENTARY  INFOmiATION:  The 

Immigration  Reform  and  Control  Act  of 
1986  (IRCA),  Pub.  L  99-603  was  enacted 
on  November  6, 1986.  On  January  20, 
1987,  the  Service  took  the  unprecedented 
step  of  publishing  in  the  Federal  Register 
a  notice  making  available  to  the  public 
the  preliminary  working  draft 
regulations  for  the  adjustment  of  certain 
aliens  to  temporary  resident  status  (52 
FR  2115).  More  than  6.800  copies  of  the 
preliminary  working  draft  were 
requested  and  forwarded.  The  Service 
was  pleased  with  the  amount  of 
constructive  comments  received.  The 
comments  were  reviewed  and 
contributed  to  the  proposed  regulations 
published  in  die  Federal  Registw  on 
March  19. 1987  (52  FR  8752). 

The  Service  feds  that  it  would  be 
beneHcial  to  repeat  the  preliminary 
working  draft  step  in  the  formulation 
process  for  the  regulations  for  the 
adjustment  of  a  temporary  resident  alien 
to  that  of  an  alien  lawfully  admitted  for 
permanent  residence.  Therefore,  the 
Service  invites  interested  parties  to 
request  a  copy  of  the  preliminary 
working  draft  and  provide  applicable 
comments. 
Alan  C  Noiaoo. 
Conuaissioner. 

Date:  May  18, 1988. 

(FR  Doc.  88-11363  Filed  5-19-88;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 


10  CFR  Part  34 

Safaty  RaqnlrawwnU  for  Industrial 
Radiographic  Equipment 

AOBUCV:  Nuclear  Regulatory 
Commission. 

ACTION:  Proposed  rule;  extension  erf 
comment  period. 

summary:  On  March  IS.  1988.  (53  FR 
8460).  the  NRC  published  for  public 
conunent  a  proposed  rule  to  require 


additional  safety  features  on 
radiographic  exposure  devices  and 
associated  equipment  and  to  require 
that  radiographers  wear  pocket  alarm 
dosimeters.  "The  comment  period  for  this 
proposed  rule  was  to  have  expired  on 
May  16. 1988.  Two  letters,  and  two 
telephone  requests  which  are  to  be 
followed  by  letters,  have  been  received, 
requesting  an  extension  of  the  comment 
period  for  periods  of  time  that  range 
from  30  to  180  days.  One  of  the 
commenters  is  the  Non-Destructive 
Testing  Management  Association 
(NDTMA).  a  major  trade  organization 
representing  a  signiftcant  number  of 
radiographic  equipment  manufacturers 
and  users. 

In  view  of  the  importance  of  the. 
proposed  rule  and  the  fact  Aat: 

•  The  rule  involved  major  changes  in 
existing  radiographic  equipment. 

•  The  industry  will  require  significant 
time  to  develop  their  own  cost  analysis 
of  the  impact  of  the  rule  to  compare  with 
NRC  estimates. 

•  The  industry  will  require  significant 
time  to  do  a  survey  of  actual  device 
lifetimes  to  compare  with  NRC 
estimates  and  which  is  necessary  for  the 
cost  analysis  cited  above. 

The  NRC  feels  that  the  present 
comment  period  of  60  days  allows 
insufficient  time  to  complete  the 
required  analyses.  For  this  reason  the 
NRC  has  decided  to  extend  the  conunent 
period  for  an  additional  90  days.  The 
extended  comment  period  now  expires 
on  August  16. 198& 

DATES:  The  comment  period  has  been 
extended  and  now  expires  August  16. 
1988.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
re(%ived  before  this  date. 

ADDRESSES:  Send  written  comments  or 
suggestions  to  the  Secretary  of  the 
Commission.  U.S.  Nuclear  Rc^atory 
Commission,  Washington,  DC  20555, 
attention:  Docketing  and  Service  Branch. 
Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room.  1717  H  Street.  NW.,  Washington, 
DC 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Donald  O.  NeDis.  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  telephone  (301)  492-3628. 

Dated  at  Rockville,  MD.  this  18th  day  of 
May.  1988. 

For  the  Nuclear  Regniatory  Commission. 
Samuel  |.  ChOk, 
Secretary  of  the  Commission. 
(FR  Doc.  88-11377  Filed  5-19-48: 8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  21  and  25 

[Docket  Na  NM-2S;  Notice  No.  SC-a»-3- 
NM] 

Special  Conditions;  Gates  Lsarjet 
Modal  31 

agency:  Federal  Aviation 
Adnunifltration  (FAA),  DOT. 
ACTNM:  Notice  of  proposed  special 
conditions. 

summary:  This  notice  proposes  special 
conditions  for  the  Gates  Learjet  Model 
31  airplanes.  These  aiipUnes  will  have 
novel  or  unusual  design  features 
associated  with  die  installation  of  the 
electronic  engine  control  systems  for 
which  the  applicable  airworthiness 
regulaticms  do  not  contain  adequate  or 
appropriate  safety  standards  for 
protection  from  the  effects  of  lightning. 
This  notice  contains  the  safety 
standards  which  the  Administrator  finds 
necessary,  because  of  these  added 
design  features,  to  ensure  diat  the 
functions  of  diese  systems,  which  are 
critical  or  essential,  are  mafaitained. 
DATE:  Comments  must  be  received  on  or 
before  June  9, 1988. 
ADDRESS:  Comments  on  this  proposal 
may  be  mailed  in  dupbcate  to:  Federal 
Aviation  Administration,  Oftice  of  the 
Regional  Counsel,  Attn:  Rules  Docket 
(ANM-7),  Docket  Na  NM-zg.  17900 
Pacific  Highway  South.  C-6896a  Seattle, 
Washington,  98168;  or -delivered  in 
duplicate  to  the  Office  of  the  Regional 
Counsel  at  the  above  address. 
Comments  must  be  marked:  Docket  No. 
NM-29.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gene  Vandermolen,  Transport 
Standards  Staff,  ANM-110,  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  SouUi,  C-e8966,  Seattle, 
Washuigton.  98168.  telephone  (206)  431- 
2114. 

SUPPLEMENTARY  NV0RMAT10N: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  special  conditicms  by 
submitting  such  written  data^  views,  or 
arguments  as  they  may  desire. 
Communications  shotdd  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  dupUcate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 


for  comments  will  be  considered  by  the 
Administrator  before  taking  action  on 
this  proposal  The  proposal  contained  in 
this  notice  may  be  changed  in  light  of 
comments  received.  All  comments 
submitted  will  be  available  in  the  Rules 
Docker  for  examination  by  interested 
persons,  bodi  before  and  after  the 
closing  date  for  comments.  A  report 
simimarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Commento  to  Docket  No.  NM-2g."  The 
postcard  will  be  date/time  stamped,  and 
returned  to  the  commenter. 

Background 

On  March  16, 1987,  Gates  Learjet 
Corporation,  P.O.  Box  7707,  Wichita, 
Kansas  67277,  made  an  application  to 
the  Federal  Aviation  Administration  for 
an  amended  tjrpe  certificate  for  the 
Model  31  airplanes. 

Model  31  Design  Features 

General 

The  Gates  Learjet  Model  31  airplane 
is  a  twin  engine  business  jet  with    , 
maximum  seating  of  13.  It  has  the  Model 
35  fuselage  and  horizontal  tail,  Model  55 
wing,  Model  28  vertical  tail,  addition  of 
delta  fins  on  the  lower  rear  fuselage, 
deletion  of  stick  pusher/puller  and  Mach 
trim  systems,  and  as  an  option,  a  Model 
28  forward  fuselage  fuel  tank.  The  wing 
span  is  42.18  feet,  winglet  span  is  3.74 
feet  fuselage  length  is  48.58  feet  and  the 
cabin  and  cockpit  length  is  21.7  feet.  It  is 
powered  by  two  Garrett  TFE  731-2-3B 
engines,  also  used  on  the  Lear  35  and  36. 
These  engines  have  electronic  controls 
with  conventional  manual  backup.  Total 
thrust  of  these  engines  is  7,000  poimds. 
Fuel  capacity  is  4,188  pound  standard 
with  an  optional  capacity  of  4,598 
pounds.  Maximum  takeoff  weight  is 
15,500  pounds  (16,500  optional]. 
Maximum  ramp  weight  is  15,750  pounds 
(16,750  optional).  The  maximum 
operating  altitude  will  be  51,000  feet 
Vmo/Mmo  is  300  KIAS/.78M,.  and  \„l 
Mdf  is  375  KCAS/.8eMc. 

The  regulations  incorporated  by 
reference  m  the  type  certificate  for 
these  airplanes  do  not  include  adequate 
airworthiness  standards  for  lightning 
protection  of  the  electronic  engine 
controls  and,  as  a  result,  these  special 
conditions  are  proposed. 


Lightning  Protection 

The  regulations  incorporated  by 
reference  include  standards  for 
protection  from  ignition  of  fuel  vapor 
(S  25.954)  and  from  damage  to  the 
structure  of  the  airplane  by  lightning 
(§  25.581).  These  standards  do  not 
however,  provide  the  level  of  safety  for 
the  electronic  engine  control  system  that 
is  inherenUy  provided  by  traditional 
designs  which  utilize  mechanical  means 
to  connect  the  engines  to  the  flight  deck. 

The  Model  31  is  being,  designed  with 
electrical  interfaces  for  critical  and 
essoitial  engine  functions  such  as  the 
start  schedule,  governing  schedule, 
acceleration  schedule,  surge  schedule 
and  minimum  fuel  schedule  inputs  to  the 
engines.  These  systems,  which  are 
designed  to  perform  critical  and 
essential  functions,  can  be  susceptible 
to  disruption  to  both  the  command/ 
response  signals  and  the  opterational 
mode  logic  as  a  result  of  electrical  and 
magnetic  interference.  This  disruption  of 
signals  could  result  in  dual  engine 
shutdown  due  to  opening  of  the  engine 
ultimate  overspeed  fuel  cutoff  solenoids. 
To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  of  existing 
operating  aircraft,  a  special  condition  is 
being  proposed  which  requires  that 
these  components  be  designed  and 
installed  to  preclude  component  damage 
and  interruption  of  fimcdon  due  to  both 
direct  and  indirect  effects  of  lightning. 

Discussion: 

The  following  "threat  definition"  is 
proposed  as  a  basis  to  use  in 
demonstrating  compliance  wnth  the 
proposed  lightning  protection  special 
condition.  It  is  based  on  SAE  report 
AE4Lr^7-3. 

The  lightning  current  waveforms 
(Components  A,  D  and  H)  defined 
below,  along  with  the  voltage 
waveforms  in  Advisory  Circular  (AC) 
20-53A,  will  provide  a  consistent  and 
reasonable  standard  which  is 
acceptable  for  use  in  evaluating  the 
effects  of  lightning  on  the  airplane. 
These  waveforms  depict  threats  that  are 
external  to  the  airplane.  How  these 
threats  affect  the  airplane  and  its 
systems  depend  upon  their  installation 
configuration,  materials,  shielding, 
airplane  geometry,  etc.  Therefore,  tests 
(including  tests  on  the  completed 
airplane  or  an  adequate  simulation) 
and/or  verified  analysis  need  to  be 
conducted  in  order  to  obtain  the 
resultant  internal  threat  to  the  installed 
systems.  The  propulsion  control  systems 
may  then  be  evaluated  with  this  internal 
threat  in  order  to  determine  their 
susceptibility  to  upset  and  malfunction. 
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To  evaluate  the  induced  effected  to 
these  systems,  three  considerations  are 
required; 

1.  First  Return  Stroke:  (Severe 
Strike — Component  A,  or  Restrike 
Component  O).  This  external  threat 
needs  to  be  evaluated  to  obtain  the 
resultant  internal  threat  and  to  verify 
that  the  level  is  sufficiently  below  the 
equipment  "hardness"  level;  then 

2.  Multiple  Stroke  Flash:  (1/2 
Component  D)  A  lightning  strike  is  often 
composed  of  a  number  of  successive 
strokes,  referred  to  as  a  multiple-stroke. 
Although  multiple  strokes  are  not 
necessarily  a  salient  factor  in  a  damage 
assessment,  they  can  be  the  primary 
factor  in  a  system  upset  analysis. 
Multiple  strokes  can  induce  a  sequence 
of  transients  over  an  extended  period  of 
time.  While  a  single  event  upset  of 
input/output  signals  may  not  affectr 
system  performance,  multiple  signal 
upsets  over  an  extended  period  of  time 
(2  seconds)  may  affect  the  systems 
under  consideration.  Repetitive  pulse 
testing  and/or  analysis  needs  to  be 
carried  out  in  response  to  the  multiple 
stroke  environment  to  demonstrate  that 


the  system  response  meets  the  safety 
objective.  This  external  multiple  stroke 
environment  consists  of  24  pulses  and  is 
described  as  a  single  Component  A 
followed  by  23  randomly  spaced 
restrikes  of  1/2  magnitude  of  component 
D  (Peak  Amplitude  of  50,000  amps^Tall 
within  2  seconds.  An  analysis  or  test 
needs  to  be  accomplished  in  order  to 
obtain  the  resultant  internal  threat 
environment  for  the  system  under 
evaluation, 

And. 

3.  Multiple  Burst-  (Component  H]  In- 
flight data-gathering  projects  have 
shown  bursts  of  multiple,  low 
amplitutde,  fast  rates  of  rise,  short 
duration  pulses  accompanying  the 
airplane  lightning  strike  process.  While 
insufficent  energy  exists  in  these  pulses 
to  cause  direct  (physical  damage) 
effects,  it  is  possible  that  indirect  effects 
resulting  form  this  environment  may 
cause  upset  to  some.digital  processing 
systems. 

The  representation  of  this  interference 
environment  is  a  repetition  of  low 
amplitude,  high  peak  rate  of  rise,  double 
exponential  pulses  which  represent  the 


multiple  bursts  of  current  pulses 
observed  in  these  flight  data  gathering 
projects.  This  component  is  intended  for 
an  anlytical  (or  test)  assessment  of 
functional  upset  of  the  system.  Again,  it 
is  required  that  this  component  be 
translated  into  an  internal 
environmental  threat  in  order  to  be 
used.  This  "Multiple  Burst"  consists  of 
24  random  sets  of  20  strokes  within  a 
period  of  2  seconds.  Each  set  of  20 
strokes  is  made  up  of  20  "Multiple 
Burst"  waveforms  randomly  distributed 
within  a  period  of  one  millisecond.  The 
individual  "Multiple  Burst"  waveform  is 
defined  below. 

The  following  current  waveforms 
constitute  the  "Severe  Strike" 
(Component  A),  "Restrike"  (Component 
D).  "Multiple  Stroke"  (1/2  Component 
D).  and  the  "Multiple  Burst"  (Component 
H).  These  components  are  defined  by 
the  following  double  exponential 
polynominal  equations: 
i(t)=Ke-*  -  e-»«) 
where: 

t=time  in  seconds. 
i= current  in  amperes,  and 


Severe  strika 
(Component  A) 

Restrike 
(Component  0) 

Multiple  stroke  (W 
ConnponantD) 

Multiple  Burst 
(Component  H) 

b.  amp 

= 

218.810 

11.354 

647.265 

200  KA 

1.4  X  10" 

@t  =  O+aec 

1.0  X  10" 

@t  =  .5U8 
2.0  X  10* 

109.405 

22.708 

1.294.530 

100  KA 

1.4  X  10" 
@t  =  O+sec 

1.0  X  10" 

@t  =  .25  us 

0.25  X  10* 

54.703 

22.706 

1.294.530 

50KA 

0.7  X  10" 

@t  =:  O+sec 

0.5  X  10" 

@t  =  .25U8 

.0625  X  10* 

10.572 

187.191 

19.105.100 

in  KA 

a.  sec"' „ 

b.  sec-'. „ 

These  equations  produce  the  following  charactarislics:              ' 

and 

(<*/(«)„  (amp/sec) „ _  . 

di/dt  (anip/9«:)._ _ _ „.. 

2.0  X  10" 
@t  =  0+sec 

Actioo  Integral  (amp' sec) _ 

• 

Type  Certification  Basb 

The  type  certification  basis  for  the 
Gates  learjet  Model  31  is  as  follows: 
Part  25  of  the  FAR  effective  February  1, 
1965,  as  amended  by  Amendments  25-2 
and  25-4.  Amendments  25-3,  25-7,  25- 

10.  25-12,  25-18,  25-21,  and  25-30.  plus 
Section  25.955(b)(2)  of  Amendment  25- 

11.  Section  25.954  of  Amendment  25-14. 
SecUons  25.803(e).  25.811(f).  25.853(a). 
25.853(b).  and  25.855(a)  of  Amendment 
25-15.  Section  25.1359  of  Amendment 
25-17.  Section  25.785(c)  of  Amendment 
25-20.  Sections  25.25.  25.113.  25.145. 
25.251.  25.303,  25.305(b).  25.307(d). 
25.331(a)(3).  25.335(b).  25.335(f).  j 
25.337(b).  2S.349(b).  25.351(a).  25.363.1 
25.395(a).  2S.395(b),  25.471(a)(1). 
25.471  (a)(2J.  25.473,  25.493(b).  25.499(b). 
25.499(c).  25.499(d).  25.509(a)(3). 


2S.561(b)(3).  25.581,  25.607.  25.615.  25.619. 
25.625.  25.629.  25.677.  25.697,  25.699, 
25.701,  25.721,  25.723.  25.725,  25.727. 
25.729.  25.733.  25.735.  25.865.  25.867. 
25.871.  25.903(d).  25.934.  25.994, 
25.1103(d).  25.1143(e),  25.1303,  25.1307. 
25.1331  and  25.1585(c)  of  Amendment 
25-23.  Sections  25.1013(e).  25.1305(c)(4). 
and  25.1305(c)(6)  of  Amendment  25-36. 
Sections  25.45  thru  25.75  deleted.  25.101. 
25.161.  25.815.  25.1332  and  25.1403  of 
Amendment  25-38.  Sections  25.903(e). 
25.939,  and  25.943  of  Amendment  25-40. 
Sections  25.29.  25.143.  25.147.  25.149. 
25.177.  25.181.  25.201.  25.207.  25.233. 
25.237.  25.255  and  25.703  of  Amendment 
25-42.  Section  25.1326  of  Amendment 
25-43.  Section  25.253  of  Amendment  25- 
54.  Sections  25.33  and  25-961  of 
Amendment  25-57.  Part  36  of  the  FAR 
effective  December  1, 1969.  as  amended 


by  Amendment  36-12.  SPAR  27  effective 
February  1. 1974,  as  amended  through 
Amendment  SFAR  27-5.  Special 
Conditions  for  operation  to  51.000  ft. 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  a  part  of  the 

type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  S  21.101(b)(2)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
design  features  of  an  airplane.  Special 
conditions,  as  appropriate,  are  issued  in 
accordance  with  §  11.49  after  public 
notice  as  required  by  98  11-28  and 
11.29(b),  effective  October  14, 1980,  and 
may  become  part  of  the  type 
certification  basis  in  accordance  with 
§  21.101. 


As  the  intended  type  of  certification 
date  for  the  first  Gates  Learjet  Model  31 
to  install  this  electronic  engine  control 
system  is  ]une  6. 1988.  we  have 
shortened  the  comment  period  to  20 
days  in  order  to  make  the  final  special 
conditions  effective  prior  to  that  TC  . 
date. 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
model  series  of  airplanes.  It  is  not  a  rule 
of  general  applicability  and  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 

List  of  Subjects  in  14  CFR  Ports  21  and 
25 

Air  transportation.  Aiscraft.  Aviatioo 
safety.  Safety. 

The  Proposed  Special  CondilioiiB 

Accordingly,  the  FAA  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  fat  the  Gates 
Learjet  Model  31  an^ilane. 

1.  The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  40  U.S.C.  1344. 1348(c).  1352, 
t'354(a),  1355, 1421  through  1431, 1502. 
1651(b)(2).  42  U.S.C.  18S7f-10.  4321  et  seq.; 
E.0. 11514: 40  U.S.C.  108(g)  (Revised  Pub.  L. 
97-449,  Jannary  12. 1983). 

2.  Lightning  Protection. 

(a)  Each  digital  electronic  engine  control 
system  which  performs  critical  functions 
must  be  designed  and  installed  to  ensure  that 
the  operation  and  operational  capabilities  of 
these  critical  fimctions  are  not  afiected  M^ien 
the  aircraft  is  exposed  to  lightning. 

(b)  Each  essential  function  of  the  digital 
electronic  engine  control  system  must  be 
protected  to  ensure  that  the  essential  function 
can  he  recovered  after  the  airplane  has  been 
exposed  to  li^tning.  Manual  mode  reversion 
is  considered  an  acceptable  method  of 
retaining  the  essential  functions. 

(c)  For  the  piuposea  of  the  above,  the 
following  definitions  apply: 

(1)  Critical  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a  tailnre 
condition  w^ndi  would  prevent  the  continued 
safe  flight  and  landing  of  tlie  airplane. 

(2)  Essential  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a  failure 
cbndition  which  would  significandy  impact 
the  safety  of  the  airplane  or  the  abihty  of  the 
flightcrew  to  cope  with  adverse  operating 
conditions. 

Issued  in  Seattle,  Washington,  on  May  10. 
198B. 

FradarickM.  Isaac 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc.  68-11330  RIed  5-19-88;  8:45  a.m.) 
WLUNO  cooc  4aio-i*-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  284  and  385 

(Docket  Na  RMS8-13-000] 

Brokering  of  Interstate  Natural  Gas 
Pipeline  Capacity 

Issued  May  3. 1988. 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 

action:  Notice  of  proposed  ndemaking; 

extensioB  of  time. 

summary:  On  April  4. 1988,  the 

Commission  issued  a  proposed  rule  to 

allow  holders  of  firm  transportation 

rights  on  an  interstate  natural  gas 

pipeline  to  sell  or  assign  those  rights.  (53 

FR  15061.  April  27. 1988).  On  May  3. 

1988,  an  extension  of  time  was  granted 

at  the  request  of  various  interested 

groups  for  the  filing  of  comments  on  the 

proposed  rule. 

date:  The  time  for  filing  comments  is 

extended  from  May  19. 1968  to  June  17, 

1988. 

ADDRESS:  Office  of  the  Secretary.  825  N. 

Capitol  SL  NE.,  Washington,  DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT 

Lois  D.  Cashell,  Acting  Secretary,  (202) 

357-8400. 

Lois  D.  Cashell, 

Acting  Secretary. 

(FR  Doc.  88-11394  Filed  5-19^88:  &45  am] 
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VETERANS  ADMINISTRATION 

38CFRPart4 

Systemic  Ditaassa,  Temporary  Total 
Evaluations  Based  on  Periods  of 
HospitsMzaiion  or  Surgery,  Reguisr 
Sdwduisr  Assignmsnt  of  a  Total 
EvakMlion  Baaed  on  Total  industriSi 
Impairment 

agency:  Veterans  Administration. 
action:  Proposed  rule. 

summary:  The  systemic  disease  entity, 
Melioidosis,  as  well  as  acquired 
immunodeficiency  syndrome  (AIDS)  and 
AIDS  Related  Complex  [ARC],  and 
human  immunodeficiency  virus  (HTV) 
Antibody  Positive  are  proposed  to  be 
added  to  the  Schedule  for  Rating 
Disabilities  (38  CFR  Part  4).  More 
equitable  rating  criteria  are  proposed  for 
the  evaluation  of  other  systemic 
diseases.  A  broadened  definition  of 
surgery  for  assignment  of  a  temporary 
total  evaluation  under  {  4.30  is 
proposed,  and  clarification  of  what 
constitutes  21  days  of  hospitalization 
under  S  4.29  is  proposed.  Where  the 


main  criterion  for  assignment  of  a  total 
evaluation  is  total  industrial  impairment 
(in  mental  disorders)  it  is  propwsed  that 
such  total  evaluation  will  be  assigned 
without  resort  to  the  individual 
unemployability  provieons  of  $  4.16. 
Revised  psychiatric  nomenclature  is 
inserted  in  1 4.124a  to  confoim  witfa  a 
recent  revision  to  {  4.132. 

DATES:  Comments  must  be  received  on 
or  before  June  20. 1988.  Comments  will 
be  available  for  public  inspection  until 
July  5. 1988.  These  rules  are  proposed  to 
be  effective  30  days  followii\g  date  of 
final  publication. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  writtem  comments. 
suggestions,  or  objections  regarding 
these  regulations  to  Administrator  of 
Veterans  Affairs  (271A).  Veterans 
Administration.  810  Vermont  Avenue 
NW..  Washington.  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Services  Unit  Room  132,  at  the  above 
addreM  and  only  between  the  hours  of 
8HI0  ajn.  and  4-.30  p.m.  Monday  timnigh 
Friday  (except  hoUdays)  unti  July  5, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  M.  White.  Chief,  Regulations 
Staff.  Dnnpensation  and  Pension 
Service.  Department  of  Veterans 
Benefits.  (202)  357-6504. 

SUPPICMCMTARY  MFORSUTION: 
Melioidof  i«  is  a  systonic  disease 
endemic  to  Southeast  Asia.  Among  the 
residuals  are  chronic  pulmonary 
infections,  osteomyelitis  and  sldn 
abscesses.  ThiM  disease  entity  will  be 
added  to  the  Schedule  fen'  Rating 
Disabilities  under  DC  6316  with  a 
maximum  evaluation  of  100%. 

The  iramber  of  daims  for  disability 
benefits  based  on  a  diagnosis  of  AIDS  or 
ARC  has  increased  sufficiently  to 
warrant  the  assignment  of  specific 
diagnostic  codes.  We  are,  dierefore. 
proposing  to  essign  diagnostic  code  6351 
for  AIDS  and  diagnostic  code  6352  for 
ARC.  Evaluations  will  be  based  on  the 
severity  of  the  tmderiying  diseasefs) 
from  which  the  veteran  is  suffering 
because  of  the  immtme  system 
deficiency.  In  addition,  we  are  proposing 
to  assign  diagnostic  code  6353  for  HIV 
Antibody  Positive  with  a  0%  evaluation. 

The  following  additional  amendments 
to  the  systemic  disease  segment  of  the 
Schedule  for  Rating  Disabilities  are 
proposed: 

Diagnostic  Code  6305— Filariasis. 
change  the  term  "Scrotiun"  to  gender- 
neutral  "genitalia",  change  the  term 
"adenitis"  to  more  appropriate 
"lymphadmitis",  add  a  lOX  evaluation 
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with  the  criteria  "chronic,  with  mild 
residuals  in  well  established  diagnosis." 

Diagnostic  Code  6309— Rheumatic 
fever,  add  a  100%  evaluation  with  the 
criteria  "As  estabhshed  active 
generalized  disease  with  constitutional 
symptoms." 

Diagnostic  Code  6314 — Beriberi, 
change  the  current  "rate  the  residuals" 
format  to  specific  evaluations  of  10%, 
30%,  60%  and  100%  based  on  moderate, 
moderately  severe,  severe  ctnd  i 

pronounced  symptoms.  ' 

Diagnostic  CoJe  6376— Brucellosis, 
add  a  100%  evaluation  with  the  criteria 
"As  active  incapacitating  febrile  disease 
with  arthritis,  endocarditis,  uveitis  or 
other  complications". 

Under  the  provisions  of  §  4.29,  a 
veteran  is  entitled  to  a  temporary  100% 
evaluation  when  hospitalized  for  a 
period  in  excess  of  21  days  because  of  a 
service-connected  disability.  Under 
current  policy,  a  veteran  may  be  granted 
an  authorized  absence  of  up  to  four  days 
for  short  term  patients  and  up  to  14  days 
for  long  term  patients  (those  who  have 
been  or  are  expected  to  be  hospitalized 
for  30  or  more  days).  The  main  purpose 
behind  the  provisions  of  S  4.29  is  to 
compensate  the  veteran  because  of 
temporary  removal  from  employment  for 
a  period  in  excess  of  21  days.  While  we 
recognize  the  value  of  authorized 
absences  from  the  hospital 
administration  point  of  view,  the 
granting  of  exteaded  or  excessive- 
authorized  absences  during  the  first  21 
days  of  hospitalization  is  inconsistent 
with  the  theory  that  the  veteran  has 
been  removed  from  employment  iar  a 
period  in  excess  of  21  days.  We  propose 
to  amend  §  4.29  to  provide  that  an 
authorized  absence  in  excess  of  four 
days,  or  a  third  authorized  absence  of 
four  days,  which  begins  during  the  first 
21  days  of  hospitalization  is  the 
equivalent  of  a  discharge.  Such 
discharge  is  effective  the  first  day  of  the 
authorized  absence  in  excess  of  four 
days  or  the  first  day  of  the  third  four- 
day  authorized  absence,  whichever  is 
applicable.  Subsequent  re-  '■ 

hospitalization  would  then  be  ' 

considered  a  new  admission  for 
purposes  of  determining  entitlement 
under  \  4.2a  After  21  days  of 
hospitalization,  the  current  rules  would 
apply  with  respect  to  a  third  consecutive 
authorized  absence  of  14  days. 
Temporary  release  which  is  approved 
by  an  attending  VA  physician  as  part  of 
the  veteran's  treatment  plan  will  not  be 
considered  an  absence. 

A  perceptible  increase  is  noted  in  die 
use  of  outpatient  surgical  clinics  rather 
than  hospitals,  with  convalescence 
being  accomplished  at  home.  The 
current  structure  of  S  4.30  requires  post 


hospital  convalesence  and  hospital 
discharge  for  the  assignment  of  a 
temporary  total  evaluation  following 
surgery.  These  technical  requiretftents 
act  as  a  bar  to  assigning  a  temporary 
total  evaluation  when  surgery  is 
performed  in  other  than  a  hospital 
setting  and  a  significant  period  of 
convalescence  is  required  at  home.  We 
propopse  to  amend  9  4.30  to  make  it 
applicable  to  outpatient  surgery  when  a 
significant  period  of  convalesence  is 
required.  A  change  to  S  3.401(h)(2]  will 
be  forthcoming  to  include  outpatient 
surgery.  We  also  propose  to  amend 
S  4.30  by  providing  that  a  minimum  of 
one  month  of  convalescence  be  required 
for  assignment  of  a  temporary  total 
evaluation. 

The  rating  criteria  for  mental 
disorders  provide  that  total  industrial 
inadaptability  warrants  a  100% 
evaluation.  When  a  mental  disorder 
rated  70%  is  the  only  compensable 
service-connected  disability  and  such 
disorder  is  the  reason  for  a  veteran's 
unemployability,  applying  the 
unemployability  provisions  of  9  4.16(a) 
is  inconsistent.  A  change  to  the 
Schedule  for  Rating  Disabilities  is 
proposed  that  «vill  bar  the  application  of 
9  4.16(a)  in  such  cases  and  assign  a 
schedular  100%  evaluation  in  lieu 
thereof. 

The  term  "dementia"  is  replacing 
"non-psychotic  organic  brain  syndrome" 
in  portions  of  9  4.124a  following 
diagnostic  codes  8045,  8046,  and  8914. 
This  will  conform  with  a  recent  revision 
of  9  4.132. 

The  Administrator  hereby  certifies 
that  these  proposed  regulations  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  The 
reason  for  this  certification  is  that  these 
amendments  would  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  aH^ected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
these  amendments  are  exempt  from  the 
initial  and  final  regulatory  flexibility  . 
analyses  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291.  Federal  Regulation,  the  VA  has 
determined  that  these  proposed 
regulations  are  non-major  for  the 
following  reasons: 

(1)  They  will  not  have  an  aimual 
effect  on  the  economy  of  $100  million  or 
more. 

(2)  They  will  not  cause  a  major 
increase  in  costs  or  prices. 

(3)  Tliey  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment  productivity, 
innovation,  or  on  the  ability  of  United 


States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

(Catalog  of  Federal  Domestic  Assistance 
Program  numbers  are  64.104  and  64.109.) 

List  of  Subjects  in  38  CFR  Part  4 

Handicapped,  Pensions,  Veterans. 

Approved:  March  29, 1986. 
Thoaas  K.  Tumags, 
Administrator. 

38  CFR  Part  4.  Schedule  for  Rating 
Disabilities,  is  proposed  to  be  amended 
as  follows: 

PART  4— [AMENDED] 

1.  The  authority  citation  for  Part  4 
continues  to  read  as  follows: 

Authority:  72  Stat.  1125;  38  U.S.C.  355. 

2.  In  9  4.16.  paragraph  (c)  is  added  to 
read  as  follows: 

S4.16    Total  (Nsabimy  ratings  for 
compcnsatfcMi  baasd  on  un«mployat>ility  of 
tlw  IndivWuaL 

•        *        *        •        • 

(c)  The  provisions  of  paragraph  (a)  of 
this  section  are  not  for  application  in 
cases  in  which  the  only  compensable 
service-connected  disability  is  a  mental 
disorder  assigned  a  70  percent 
evaluation,  and  such  mental  disorder 
precludes  a  veteran  from  securing  or 
following  a  substantially  gainful 
occupation.  In  such  cases,  the  mental 
disorder  shall  be  assigned  a  100  percent 
schedular  evaluation  under  the 
appropriate  diagnostic  code. 

3.  In  9  4.29,  the  introductory  text, 
paragraph  (a)  and  the  first  sentence  of 
paragraph  (cj  are  revised  to  read  as 
follows: 

9  4.29    Ratings  for  sarvtcs-connsctad 
dIaabiNtiss  rsqulring  hospital  trsatment  or 
obssrvation. 

A  total  disability  rating  (100  percent) 
will  be  assigned  without  regard  to  other 
provisions  of  the  rating  schedule  when  it 
is  established  that  a  service-connected 
disability  has  required  hospital 
treatment  in  a  Veterans  Administration 
or  an  approved  hospital  for  a  period  in 
excess  of  21  days  or  hospital 
observation  at  expense  for  a  service- 
connected  disability  for  a  period  in 
excess  of  21  days. 

(a)  Subject  to  the  provisions  of 
paragraphs  (d).  (e).  and  (f)  of  this  section 
this  increased  rating  will  be  effective  the 
first  day  of  continuous  hospitalization 
and  will  be  terminated  effective  the  last 
day  of  the  month  of  hospital  discharge 
(re^ar  discharge  or  release  to  non-bed 
care)  or  effective  the  last  day  of  the 
month  of  termination  of  treatment  or 


observation  for  the  service-connected 
disability. 

(1)  An  authorized  absence  in  excess  of 
four  days,  or  a  third  authorized  absence 
of  four  days  each,  which  b^ins  during 
the  first  21  days  of  hospitalization  will 
be  regarded  as  the  equivalent  of  hospital 
discharge  effective  the  first  day  of  the 
third  authorized  absence  of  four  days,  or 
the  first  day  of  the  authorized  absence 
in  excess  of  four  days,  whichever  is 
applicable. 

(2)  Following  a  period  of 
hospitalization  in  excess  of  21  days,  a 
third  consecutive  authorized  absence  of 
14  days  will  be  regarded  as  the 
equivalent  of  hospital  discharge  and  will 
interrupt  hospitalization  effective  on  the 
last  day  of  the  month  in  which  the  third 
14  day  period  begins,  except  where 
there  is  a  finding  that  convalescence  is 
required  as  provided  by  paragraph  (e)  or 
(f)  of  this  section.  The  termination  of 
these  total  ratings  will  not  be  subject  to 
9  3.105(e)  of  this  chapter. 

*        *        *       <*        « 

(c)  The  assignment  of  a  total  disability 
rating  on  the  basis  of  hospital  treatment 
or  observation  will  not  preclude  the 
assignment  of  a  total  disability  rating 
otherwise  in  order  under  other 
provisions  of  the  rating  schedule,  and 
consideration  will  be  given  to  the 
propriety  of  such  a  rating  in  all 
instances  and  to  the  propriety  of  its 
continuance  after  discharge.  *  *  * 
***** 

4.  In  9  4.30.  introductory  text  is  added 
and  paragraphs  (a),  (a)(1),  (a)(2)  and 
(a)(3]  are  revised  to  read  as  follows: 

94.30   Convalsscsnt ratings. 

A  total  disability  rating  (100  percent) 
will  be  assigned  without  regard  to  other 
provisions  of  the  rating  schedule  when  it 
is  established  by  report  at  hospital 
discharge  (regular  discharge  or  release 
to  non-bed  care)  or  outpatient  release 
that  entitlement  is  warranted  under 
paragraph  (a)(1).  (2)  or  (3)  of  this  section 
effective  the  date  of  hospital  admission 
or  outpatient  treatment  and  continuing 
for  a  period  of  1,  2,  or  3  months  from  the 
first  day  of  the  month  follo%ving  such 
hospital  discharge  or  outpatient  release. 
The  termination  of  these  total  ratings 
will  not  be  subject  to  9  3.105(e)  of  this 
chapter.  Such  total  rating  will  be 
followed  by  appropriate  schedular 
evaluations.  When  the  evidence  is 
inadequate  to  assign  a  schedular 
evaluation,  a  physical  examination  will 
be  scheduled  and  considered  prior  to  the 
termination  of  a  total  rating  under  this 
section. 

(a)  Total  ratings  will  be  assigned 
under  this  section  if  treatment  of  a 
service-connected  disability  resulted  in: 


(1)  Surgery  necessitating  at  least  one 
month  of  convalescence  (Effective  as  to 
outpatient  surgery _). 

(2)  Surgery  with  severe  postoperative 
residuals  such  as  incompletely  healed 
wounds,  stumps  of  recent  amputations, 
therapeutic  inunobilization  of  one  major 
joint  or  more,  application  of  a  body  cast, 
or  the  necessity  for  house  confinement, 
or  the  necessity  for  continued  use  of  a 
wheelchair  or  crutches  (regular  weight 
bearing  prohibited).  (Effective  as  to 
outpatient  surgery ). 

(3)  Immobilization  by  cast,  without 
surgery,  of  one  major  joint  or  more. 
***** 

5.  In  9  4.88a,  diagnostic  codes  6305. 
6309,  6314,  6316  are  revised  and 
diagnostic  codes  6318,  6351,  6352,  and 
6353  are  added  so  that  the  revised  and 
added  material  rieads  as  follows:  • 

9  4.88a    Schedule  of  ratings-systemic 


RatJng 


Rating 


6305  Ftenasis: 

initial  infection  witti  severe  lymphangitis 
or  lymphadenitis 

Chronic,  with  repeated  recurrences  and 
tendency  to  severe  multiple  involve- 
ment of  extremities  arxl  genitalia  or 
severe  lymphadenitis 

Chronic,  with  repeated  recurrences  aixl 
beginning  permanent  deformity  of  one 
or  more  extremities  or  geriitalia  or 
moderate  lymphadenitis 

Chrontc,  following  any  recurrence,  symp- 
tonwtic 

Ctwonic,  with  mild  residuals  in  weH  es- 
tablished dtagrxwis 

With  subsidence  of  symptoms  following 

only  one  attack 

Not*:  The  following  ratings  of  this  code 

may  be  combined  among  themsetves  lo 

cover  multiple  involvements  but  are  not 

to   be   combined   with   the   preceding 

rating  of  this  code. 
Permanent  deformity  of  an  extremity  or  of 

ttte  genitalia: 

Severe _ , 

Moderate 

MHd 

•  •  •  • 

6309  Rheumatic  fever 

As  establi8t>ed  active  gerteraHzed  dto- 
ease  with  constitutional  symptoms 

Note:  Rate  residuals  under  ttte  appropri- 
ate cardiac,  musculoskeletal,  neuro- 
logical or  otfier  diagnostic  code,  e.g., 
7000.  5002  or  8105 


100 

100 

60 

30 

10 

0 


60 
30 
10 


100 


6314  Berit>eri: 

Pronounced,  with  long  history  of  limited 
rKNjnshment.  edema,  weakness,  cardi- 
ac enlargement  or  murmurs,  peripher- 
al neuropathy  or  other  manifestations 
not  responding  to  therapy 

Severe  form,  with  some  of  the  atx>ve 
precKiding  nwre  than  strictly  sedentary 
activity _ 

Moderately  severe  form,  with  some  of 
the  above  precluding  more  than  oidi- 
r»ary  activity _ 

Moderate  residuals...... « 


too 

60 


30 
10 


6316  brucellosis  (Malta  or  undutani  fever): 

As  active  Incapacitating  lebme  dnease 

(initial  or  recurrent  episode)  with  arthrv 

lis.  endocarditis,  uveitis  or  otfter  com- 

piicabons 100 

Chronic  forms: 

Severe,  with  frequent  febrile  episodes ...  50 

Moderately   severe,  with  tet>nle  epi- 
sodes   not    more    frequently    than 

once  in  3  nwnths 30 

Moderate,  with  infrequent  febrile  epi- 
sodes, but  with  fatigatMhty,  moderate 

depression,  etc 10 

Rate  complications,  as  arthnos,  endo- 
carditis, uveitis,  etc.,  separately 

•  •  •  • 

6318  Melioidosis 
Pronounced,     with     persistent     cough, 
weakrtess,  emadabon,  cential  r>ervous 
system  involvement  or  other  residuals 

of  military  dissemination 100 

For  less  severe  residuals  rate  under 
appropriate  system 

•  •  •  • 

6351  Acquired     immurxxlefKiency     syn- 
droHDe  (AIDS): 

6352  AIDS  Related  Complex  (ARC): 
Note:  Rate  underlying  disease<s)  anak>- 

gous  to  an  appropnate  diagr>ostic  code 
lor  the  affected  body  system.  Evalua- 
tions may  be  assigned  from  zero  to  100 
percent  using  an  evaluation  lor  ttte  anal- 
ogous diagnostic  code  selected. 

6353  HIV  Antibody  Positive  (no  underlying 
e) „ 


94.124a    lAmsndsd] 

In  the  first  chart,  "Organic  Diseases  of 
the  Central  Nervous  System,"  in  the 
second  paragraph  under  diagnostic  code 

8045,  remove  the  words  "non-psychotic 
organic  brain  syndrome"  where  they 
appear  and  add,  in  their  place,  the 
words  "dementia  associated";  in  the 
second  paragraph  under  diagnostic  code 

8046,  remove  the  words  "non-psychotic 
organic  brain  syndrome"  where  they 
appear  and  add,  in  their  place,  the 
words  "multi-infarct  dementia". 

In  "The  Epilepsies"  under  the 
paragraph  titled,  "Mental  Disorders  in 
Epilepsies:."  remove  the  words  "non- 
psychotic  organic  brain  syndrome" 
where  they  appear  and  add,  in  their 
place,  the  word  "dementia". 
[FR  Doc.  88-11272  Filed  5-19-88:  8:45  am] 
siujNO  cooe  tsio-oi-ii 


POSTAL  SERVICE 
39  CFR  Part  111 

Manifest  Mailing  System  (MMS) 

AOCNCV:  Postal  Service. 
actiom:  Proposed  mje. 

SUMMAHV:  This  proposal  would  amend 
existing  postal  regulations  and 
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procedures  to  provide  for  a  standardized 
manifest  marhng  system.  This  system 
would  enable  a  mailer  to  combine 
nonidentical  weight  and  rate  pieces  of 
mail  of  the  same  doss  and  processing 
category  in  a  single  permit  impiinl 
mailing. 

The  purpose  of  the  proposal  is  to 
provide  for  situations  when  postage 
charges  cannot  be  adequately  verified 
by  weighing  or  normal  acceptance  I 
procedtves  are  impractical.  ' 

DATE  comments  nn»t  be  received  on  or 
before  f  uly  5. 1988. 

•IMtacw;  Written  comments  shoold  be 
directed  to  Director,  Office  of 
Classification  and  Rates  Administration, 
U.S.  Postal  Service.  475  L'Eofant  Plaza 
West  SW.,  WaahiDgtoa.  DC  20eeo-«a60. 
Copies  of  all  written  comments  will  be 
available  for  inspection  and  | 

photocopying  between  9  a.m.  and  4  p.m., 
Monday  through  Friday,  in  Room  8430^ 
at  the  above  address. 

FOR  FUnfTMCR  MRMIMATION  CONTACT: 

Tekla  K  Zimmerman.  (202)  288-530& 

SUPPLCMCNTAMnr  NWOMMTKHt  The 
Postal  Service  proposes  to  revise  the 
DMM  to  include  provisions  for  a 
Manifest  Mailing  System  (MMS).  Use  of 
an  MMS  would  allow  Btailers  who  pay 
postage  through  a  permit  imprint 
advance  deposit  account  to  combine 
nonidentical  weight  and  rate  pieces  of 
mail  of  the  same  class  (except  for 
second-class)  and  processing  category 
as  a  single  mailing.  Under  an  MMS,  each 
piece  of  mail  would  be  encoded  with 
specific  information  to  allow  verification 
that  postage  has  been  properly  paid. 
Postage  for  each  piece  in  a  mailing 
would  be  documented  by  the  mailer  on  a 
computer-generated  manifest  listing. 
This  manifest  listing  and  completed] 
mailing  statement  [PS  Form  3602  or  I 
3605),  or  computer-generated  facsimile, 
must  be  submitted  to  the  Postal  Service 
with  each  mailing. 

To  be  authorized  to  nse  MMSw  mailers 
must  complete  an  application  and 
system  review  process  desired  to 
insure  that  all  requirements  are  met 
Following  this  process,  the  mailer  aad 
the  Postal  Service  will  execute  a  service 
agreement  setting  forth  specific 
conditions  that  will  apply  to  the 
submission  of  manifest  mailings  in 
addition  to  the  requirements  contained 
in  Postal  Service  regulations. 

Mail  make-up  and  sortation  | 

requirements  must  be  in  accordance 
with  existing  DMM  regulations.  The 
Postal  Service  will  perform  a  random 
sampling  of  each  mailing  to  verify 
proper  preparation  and  payment  of 
postage.  The  sample  will  be  deemed  to 
be  representative  of  the  entire  maihRg. 
so  any  adjustment  in  the  postage 


aaMMiit  for  the  sara]rfe  will  be  applied 
proportionately  to  die  total  mailing. 

In  addition,  the  Postal  Service  will 
periodicaity  develop  Customer 
Publications  to  specify  manifesting 
procedures  which  meet  the  standards 
set  forth  in  postal  regulations.  Prom  time 
to  time  the  Postal  Service  may  add  other 
Castomer  Publications  to  further  expand 
Ihe  availabihty  of  standardize  MMS 
programs. 

C^aft  Customer  Publications  are  now 
available  for  the  categories  listed  below: 

Firsf-CIass  Letter  Sire 

First-CIsM  Parcels  (Under  12  oz.}.. 

Priority  Mail _ ...„. 

Third-Ckss  Utter  Sin 

Third-ClasB  Parcels 

Parcel  Post 


Bound  Printed  Matter- 
Special  Fourth-Clasa..._.. 

Library  Fourth-Class 

Registered  Mail 

COD  Mail. - „„ 


PUB4(n-A 
PUB  nn-B 
.PUB401-C 
PUB40I-A 
.PUB4I»-B 
PUB4Q»-A 
J>UB409-B 
PUB403-C 
PUB  403^ 
PUB  404- A 
PUB40t-B 

An  information  copy  of  the  proposed 
text  for  the  Customer  Publications  listed 
above  may  be  obtained  by  request  from 
the  Office  of  Classification  and  Rates 
Administration  at  the  address  specified 
above.  All  requests  must  specify  title(s) 
and  publication  namberfs)  desired. 

In  addition,  the  Postal  Service 
proposes  to  completely  revise  DMM 
145.9  on  alternate  methods  of  mniUng 
and  retitle  it  as  Alternative  Mailing 
Systems  (AMS).  This  section  would 
contain  provisions  for  mailer  quality 
control  procedures,  cost/benefits 
analysis,  and  detailed  authorization  and 
revocation  procedures. 

Although  exempt  by  39  U.aC.  410(a) 
from  the  provisions  of  the 
Administrative  Procedure  Act  regarding 
proposed  rulemaking,  5  U.S.C.  553(b), 
(c),  the  Postal  Service  invites  public 
comments  on  the  following  proposed 
revisions  of  Part  145  of  the  Domestic 
Mail  Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations.  See  39  CFR  111.1 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART  111-(  AMENDED] 

1.  The  authority  citation  for  Part  HI 
continues  to  read  as  follows: 

AutlMrity:  5  U.S.C.  552(a);  39  U.S.C  101. 
401,  40a  404.  3001-3011.  3201-3219,  340^-3406, 
3621.5001. 

PART  145— PERIIIT IIIPRINTS  (MAM. 
WITHOUT  AFFIXED  POSTAGE) 

1.  Renumber  145.1  Definition,  as 
145.11  and  amend  last  sentence  to  read 
as  follows: 

Permit  imprint  mailings  that  have 
postage  paid  through  an  advance 


deposit  account  mnst  be  wei^ied  by  the 
Postal  Service  to  verify  the  accoracy  of 
the  piece  counts  claimed  and  the  total 
weight  of  the  mailing,  unless  acceptance 
under  an  alternative  procedure,  as 
described  in  145.7,  .8  or  .9.  i's  authorized 
by  the  Rates  &  Classification  Center. 

2.  Renumber  145.21  Application,  as 
145.12. 

3.  Renumber  14522  Application,  as 
145.13. 

4.  Renumber  145.3  Preparation  of 
Permit  Imprints,  as  145.2  and  amend  the 
third  sentence  in  new  14521  to  read  as 
fallows: 

The  content  of  the  imprint  must  be  in 
accordance  with  145.3  and  the  format  fai 
accordance  with  145.4. 

5.  Renumber  145.4  Contents  of  Permit 
Imprints,  as  1452. 

6.  Amend  the  reference  at  the  end  of 
the  second  sentence  in  new  145.31  to 
read  as  follows: 

(See  Exhibit  14S.41a-41eJ 

7.  Amend  the  second  sentence  in  new 
14523  to  read  as  follows: 

The  company's  name  may  be  shown 
in  place  of  the  city  and  permit  number, 
in  aocordanoe  widi  145.34. 

&  Renumber  145.5  Format  of  Permit 
Imprints  as  145.4. 

9.  Add  new  145.41  to  read  as  follows: 
Permit  imprints  for  other  than  official 

mail  or  Mai^ams  must  be  prepared  in 
one  of  the  fcmnats  shown  in  Exhibits 
145.41a  through  145.41e.  Any  of  these      i 
formats  may  be  used  to  display  the 
information  prescribed  by  145.3. 

10.  Add  new  145.42  to  read  as  follows: 
Permit  imprints  for  Mailgrams  and 

official  mail  must  be  prepared  in  one  of 
the  formats  shown  in  Exhibits  145.42a- 
145.42d. 

11.  Renumber  145.6  Mailings  with 
Permit  Imprints  as  145.5  and  amend  the 
first  sentence  in  the  new  145.51  to  read 
as  follows: 

Permit  imprint  mailings  must  consist 
of  a  minimum  of  200  pieces  or  50 
pounds,  except  as  provided  in  145.52. 

12.  Renumber  145.7  as  145.6  and 
amend  (a)  in  the  first  sentence  in  the 
new  145.62  to  read  as  follows: 

(a)  when  company  permit  imprints  are 
used  as  provided  for  by  145.35. 

13.  Add  a  new  145.7  to  read  as 
follows: 

145.7   Manifest  Mailing  System  (MMS). 

.71    Purpose.  The  Manifest  Mailing 
System  (N^«fS)  permits  the  Postal 
Service  to  accept  and  verify  mailings 
containing  nonidentical  weight  and/or 
rate  pieces  of  the  same  mail  class 
(except  for  second-class)  and  processing 
category,  when  the  mailers  have 
generated  these  mailings  in  accordance 


widj  the  regulations  set  forth  below.  The 
purpose  of  the  MMS  is  to  provide  for 
situations  when  postage  charges  cannot 
be  adequately  verified  by  weighing  and/ 
or  normal  acceptance  procedures  are 
impractical. 

.72    General  Qualification 
Requirements.  In  order  to  use  MMS,  the 
following  conditions  must  be  met: 

.721    Service  Agreement.  A  service 
agreement  will  be  signed  by  the  mailer, 
postmaster  and  the  General  Manager, 
Rates  and  Classification  Center  before 
the  first  mailing  is  presented  to  the 
Postal  Service.  The  service  agreement 
will  be  the  controlling  document  of 
MMS. 

.722    Automated  Mail  Production. 
The  mailer  must  have  an  automated 
mail  production  system  which  generates 
mail  consistent  with  postal  requirements 
and  calculates  postage  accurately  as 
follows: 

a.  Presorted  Mail.  The  automated 
system  must  fully  determine  the 
qualifying  presort  level  and  correct  rate 
of  postage.  The  system  must  also 
perform  the  presort  sortation  and 
number  each  piece  in  consecutive  order. 

b.  Nonpresorted/Nonletter  Size  Mail. 
The  mailer  must  have  an  automated 
mail  production  system  which  calculates 
postage  accurately  before  the  mailing  is 
presented  for  acceptance  in  the  Postal 
Service. 

.723    Computerized  Manifest.  Each 
mailpiece  must  be  uniquely  identified  by 
the  mailer  and  bear  prescribed 
information  in  a  "key  line",  as  outlined 
in  section  145.742a,  when  applicable. 
The  automated  system  must  provide  a 
computer-generated  manifest  listing  for 
each  mailing  that  permits  Postal  Service 
verification  of  the  postage  amount  and 
levels  of  presort  as  applicable.  The 
manifest  listing  must  account  for  every 
piece  in  the  mailing  and  must  include 
the  following  information: 

a.  Presorted  Mail.  The  manifest  must 
list  destinating  ZIP  Codes,  presort 
category,  batch  number  ranges,  postage 
amounts  and  cumulative  postage 
amounts  and  ZIP  H-  4  information,  when 
appropriate. 

b.  Nonpresorted/Nonletter  Mail.  The 
manifest  must  list  the  postage  for  each 
piece  and  those  factors,  such  as 
destinating  postal  zone  and  piece 
weight,  that  are  used  to  calculate  the 
correct  amount  of  postage  for  the 
particular  class  of  mail.  Each  page  of  the 
manifest  must  show  cumulative  postage 
totals  and  a  computer-generated 
summary  must  appear  on  the  last  page 
displaying  the  total  for  all  detail  pages. 

c.  Special  Services.  When  special 
services,  such  as  collect  on  delivery 
(COD)  or  registered  are  used,  the 


manifest  must  include  the  applicable 
fees  for  each  piece. 

.724    Identification.  Each  piece  in.a 
manifest  mailing  must  bear  a  unique 
piece  identification  number. 

.725    Mailer  Quality  Control.  The 
mailer  must  implement  a  quality  control 
program  acceptable  to  the  Postal 
Service.  This  program  must  demonstrate 
(a)  that  the  mail  is  properly  prepared, 
and  (b)  that  accurate  documentation  is 
provided.  The  service  agreement  must 
include  a  detailed  description  of  the 
proposed  quality  control  procedures. 
Each  mailing  under  an  MMS  agreement 
must  be  accompanied  by  a  statement  by 
the  mailer  certifying  that  a  Quality 
Control  verification  has  been  performed. 

.726    Permit  Imprint.  Mailings 
deposited  under  the  program  must 
qualify  as  permit  imprint  mailings  in 
accordance  with  145.1,  except  that  for 
letter  size  mail  the  qualified  rate 
category  endorsement  must  appear  in 
the  keyline. 

.727    Batch  Definition.  Mailings' 
consisting  of  First-  or  third-class  letter 
size  mail  must  be  prepared  in  batches 
produced  in  presort  order  and 
consecutively  numbered.  A  batch  is 
defined  as  a  small  group  of  pieces 
within  a  sortation  level,  such  as  carrier 
route,  5-digit  or  3-digit  ZIP  Code.  A 
batch  may  consist  of  pieces  of  different 
weight  increments  and  rate  categories. 
The  Postal  Service  will  determine  and 
specify  the  proper  batch  size  for  each 
mailer. 

.728    Mailing  Statement.  The  mailer 
must  submit  a  mailing  statement  with 
each  mailing.  The  statement  may  be  a 
computerized  facsimile  of  Form  3602, 
Statement  of  Mailing  with  Permit 
Imprints,  or  Form  3605,  Statement  of 
Mailing — Bulk  Zone  Rates,  if  it  includes 
all  the  information  otherwise  required 
on  the  official  Postal  Service  mailing 
statement  that  is  relevant  to  the  mailing. 

.729    Manual  Adjustment.  A  method 
for  adjusting  the  manifest  listing  must  be 
used  when  pieces  of  mail  have  been 
mutilated,  spoiled,  or  destroyed  during 
normal  processing  operations  and 
cannot  be  presented  as  part  of  the 
mailing. 

.73    Additional  Technical 
Information.  The  Postal  Service  has 
published  a  series  of  Customer 
Publications  to  help  mailers  develop 
systems  meeting  the  requirements  for 
each  class  in  MMS.  Mailers  who  follow 
these  guidelines  and  develop  systems 
that  meet  DMM  regulations  and  the  pre- 
approved  specifications  ouUined  in  die 
Customer  Publication  will  receive 
approval  of  their  manifesting 
application. 

.74    Markings. 


.741    Endorsement  Compliance. 
When  mailings  are  made  under  145.7, 
mailers  may  comply  with  the  marking 
requirements  for  endorsements  in  DMM 
362,  662,  762,  763,  764,  and  767  by  using  a 
key  line  as  prescribed  in  145.742  or  other 
means  specified  in  the  authorization. 

.742    Machinable  Letter  Size  Mail. 
Requirements  for  key  line  contents,  rate 
category  abbreviation,  and  key  Une 
location  are  as  follows: 

a.  Key  Line  Contents.  The  following 
key  line  data  must  be  printed  in  the 
following  order  on  each  piece  of 
machinable  letter  size  First-Class  Mail 
and  third-class  mail  (some  data  not 
required  for  third-class,  as  indicated) 
included  in  an  MMS  mailing: 

(1)  Consecutive  piece  number  unique 
to  each  piece; 

(2)  Weight  increment  (First-Class 
only); 

(3)  Rate  category  for  which  the 
mailpiece  qualifies;  and 

(4)  Postage  paid  according  to  weight 
and  rate  category. 

b.  Mailer  Key  Line  Codes.  Codes  for 
internal  mailer  use  may  be  printed  to  the 
right  of  the  postage  paid  information.  A 
break  of  at  least  two  spaces  must 
appear  between  the  postage  paid  and 
any  internal  code  information. 

c.  Rate  Category  Abbreviations.  The 
only  acceptable  rate  category 
abbreviations  for  machinable  letter  size 
mail  key  line  data  are  listed  below: 

FIRST-CLASS  MAIL: 

(1)  ZB— ZIP  -I-  4  BARCODED 

(2)  ZP— ZIP  +  4  PRESORT 

(3)  ZN— ZIP  -I-  4  NONPRESORT 

(4)  FP— FIRST-CLASS  PRESORT 

(5)  CP— CARRIER  ROUTE  PRESORT 

(6)  FN— NONPRESORT 

BULK  THIRD-CLASS  MAIL  (Regular 
and  Special  Rates): 

(1)  ZB— ZIP  +  4  BARCODED 

(2)  ZP— 5-DIGIT  ZIP  -»-  4 

(3)  ZN— BASIC  ZIP  -(-  4 

(4)  CP— CARRIER  ROUTE 
(6)  BA— BASIC 

c.  Key  Line  Location.  The  key  line 
must  be  printed  either  in  a  position  at 
least  two  (2)  lines  above  the  address  or 
in  the  lower  left  comer  of  the  envelope. 
For  machinable  letter  size  mail,  the 
placement  of  the  key  line  must  not 
intefere  with  the  OCR  read  area.  See 
Exhibit  122.33.  When  window  envelopes 
are  used,  key  line  data  may  be  printed 
on  the  insert  in  a  position  above  the 
address  provided  the  address  and  key 
line  data  are  entirely  visible  through  the 
window  with  at  least  V^  of  an  inch 
clearance  between  the  window  and  the 
edge  of  the  panel.  See  Exhibit  145.7. 
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.743    Other  than  Machinable  Letter 
Size  MaiL  A  unique  mailpieoe  number 
must  be  printed  either  directly  above  the 
address  or  in  the  lower  left  comer  of  the 
mailing  label.  The  unique  number  may 
be  a  computer-generated  sequential 
number,  a  product  number  or  any  other 
number  devised  by  the  mailer,  as  long 
as  numbers  are  not  duplicated  within 
the  mailing.  These  numbers  must  be 
printed  in  ascending  order  on  the 
manifest. 
■  .75    Application  Procedures. 

.751    Applications.  The  mailer  must 
submit  a  Manifest  Mailing  Application 
to  each  post  ofSce  where  MMS  mail  will 
be  entered.  Applications  and  detailed 
information  about  mailer  requirements 
and  responsibilities  and  qualifying 
criteria  are  available  through  post 
offices.  The  application  formally 
expresses  to  thie  local  postmaster  the 
mailer's  interest  in  the  Manifest  Mailing 
system,  and  provides  infonnation 
essential  to  obtaining  authorization. 

.752    Service  A^cement/Support 
Dociunentation.  After  development  of  a 
manifest  mailing  system  that  meets 
postal  specifications  is  completed,  the 
mailer  is  required  to  submit  the 
following  documentation: 

a.  The  basic  Manifest  Service 
Agreement. 

b.  Appropriate  addendum,  which 
specifies  responsibihties  for  both  parties 
not  covered  in  the  basic  service 
agreement 

c.  Sample  manifest  listing  with 
corresponding  sample  mailing  pieces. 

d.  Sample  mailing  statement  (Form 
3602  or  3605). 

e.  A  detailed  description  of  the 
Quality  Control  procedures  to  be 
conducted  by  the  mailer. 

f.  Any  additional  documents  outlined 
in  the  basic  service  agreement 

.  .753    Review  Procedures.  The  mailer 
must  submit  the  basic  service  agreement 
and  attachments  to  the  entry  post  office 
for  forwarding  through  appropriate 
Postal  Service  channels  for  review.  The 
General  Manager,  Rates  and 
Classification  Center,  may  modify  the 
basic  service  agreement  and  addendum 
as  necessary,  prior  to  approval,  to  meet 
Postal  Service  needs  and  requirements. 
.754    Conditions  of  Authorization  For 
All  MMS  Programs. 

a.  Postage  Adjustments.  The  mailer 
agrees  that  postage  adjustments  will  be 
required  for  overpayments  or 
underpayments  identified  during  postal 
verification  and  that  verification 
samples  are  deemed  to  be 
representative  of  the  entire  mailing  and 
postage  adjustment  calculations  are 
applied  to  the  total  mailing. 


Note:  A  computer  software  pro-am 
which  automatically  skips  to  the  next 
weight  increment  for  borderline  weight 
pieces  will  not  require  a  postage 
adjustment 

b.  Postage  Error  Penalty.  The  mailer 
agrees  to  pay  a  penalty  whenever  the 
sampling  verification  determines  that 
the  postage  error  exceeds  1.5  percent  of 
the  corrected  postage.  The  total 
corrected  postage  plus  a  penalty  equal 
to  10  percent  of  the  postaige  error 
calculation  will  be  deducted  from  the 
permit  imprint  advance  deposit  account 

c.  Authorization  Period.  A  manifest 
mailing  system  will  be  authorized  for  a 
period  not  to  exceed  two  years. 
Authorizations  may  be  renewed 
following  a  Postal  Service  review  that 
shows  the  system  remains  qualified. 

d.  System  Mooification.  "Hie  mailer 
agrees  to  provide  advance  written 
notice  to  the  Postal  Service  <tf  any 
modification  or  ac^ustmeot  to  the 
system  which  will  affect  the  calculation 
of  postage,  generation  of  required 
mailing  documentation,  or  mail 
presorting  prior  to  preparing  and 
presenting  the  mailing  for  acceptance. 

e.  Advance  Deposit  Account.  MdUer 
must  pay  postage  through  an  advanced 
deposit  account  Funds  in  the  account 
may  be  deducted  by  the  Postal  Service 
to  cover  any  deficiency  discovered  after 
acceptance  of  the  mail. 

.76    Approving  or  Denying 
Applications. 

.761    Responsibility.  The  General 
Manager,  Rates  and  Classification 
Center  (RCC),  serving  the  post  office  to 
which  the  mailer's  application  was 
submitted,  ensures  that  all  required 
documentation  has  been  provided  and 
approves  or  denies  applications  for  all 
options  available  under  the  Manifest 
Mailing  System. 

.762    Approval.  If  a  decision  is  made 
to  approve  an  appUcation.  the  General 
Manager,  RCC,  will  forward  the 
agreement  containing  instructions  for 
administering  it  to  the  Field  Division 
General  Manager /Postmaster,  who  will 
ensure  that  (a)  the  agreement  is  signed 
by  the  mailer  and  the  administering 
postmaster  and  that  (b)  all  affected 
parties  are  provided  with  a  copy  of  the 
signed  agreement.  The  division  will 
return  the  original  signed  agreement  to 
the  RCC  serving  the  administering  post 
office. 

.763    Denial.  If  a  decision  is  made  to 
deny  an  application,  the  General 
Manager,  RCC,  will  notify  the  mailer, 
the  administering  post  office,  and  the 
Field  Division,  in  writing,  of  the 
decision.  The  denial  becomes  final  15 
days  fi'om  the  receipt  of  the  notice  by 
the  mailer  unless,  within  that  time,  the 
mailer  files  a  written  appeal,  which 


contains  additional  evidence  as  to  why 
the  manifest  mailing  system  application 
should  be  approved,  to  the  DirectOT, 
Office  of  Classification  and  Rates 
administration,  USPS  Headquarters, 
Washington.  DC  20260-5360.  The 
Director  issues  the  final  agency 
decision. 

.77    Revocation. 

.771    Conditions.  The  RCC  may 
revoke  an  MMS  authorization  under  die 
following  circumstances: 

a.  When  it  has  been  established  that  a 
mailer  consistently  has  provided 
incorrect  data  on  the  manifest  listing 
and  appears  unable  qt  unwilling  to 
correct  the  problems. 

b.  Whenever  it  is  discovered  that  the 
mailer  is  not  properly  conducting  the 
required  quality  control  verification 
procedures. 

c.  Whenever  the  MMS  no  longer     • 
meets  the  criteria  established  by  this 
regulation  and  those  ouUined  in  the 
Manifest  Service  Agreement. 

d.  When  there  have  been  no  mailings 
presented  unda  MMS  for  mare  than  six 
months. 

e.  Whenever  a  mailer  continues  to 
present  mailing  that  are  improperly 
prepared  or  proper  postage  is  not  paid. 

.772    Notification.  Whenever  a  mailer 
fails  to  meet  MMS  requirements  as 
described  in  DMM  145.781,  tiie  Division 
Manager  will  notify  the  mailer,  in 
writing,  prior  to  any  revocation  action, 
of  the  nature  of  the  discrepancy  and  the 
need  for  corrective  action.  The  mailer 
and  the  Division  Manager  will 
determine  the  actions  to  be  taken  and 
set  up  an  implementation  schedule. 
When  the  mailer  has  completed  the 
necessary  corrective  measures  to  bring 
the  system  into  compliance,  the  Division 
Manager  must  be  notified  and  a  follow- 
up  review  conducted.  Failure  to  correct 
existing  problems  is  sufficient  grounds 
to  revoke  a  mailer's  MMS  authorization. 

.773    Revocation  Procedures.  The 
following  procedures  apply  to  a 
revocation: 

a.  If,  after  notification,  the  mailer  is 
unable  or  unwilling  to  correct  the 
discrepancies  cited  by  the  Division 
Manager  within  the  time  frame  allotted, 
the  Division  Manager  will  advise  the 
mailer  in  writing  tlrnt  the  General 
Manager,  RCC,  will  be  requested  to 
revoke  the  authorization  to  mail  under 
MMS. 

b.  The  mailer  may  appeal  this 
decision  in  writing  within  15  days  from 
the  date  of  receipt  of  the  notice,  l^e 
mailer's  appeal  should  contain  evidence 
explaining  why  the  MMS  authorization 
should  not  be  revoked.  The  appeal  must 
be  filed  with  the  General  Manager,  RCC. 
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c.  If  evidence  provided  by  the  mailer 
indicates  that  the  authorization  should 
be  continued,  the  General  Manager, 
RCC  may  reverse  the  revocation. 

d.  If  the  General  Manager,  RCC,  does 
not  Tind  sufficient  evidence  to  reverse 
the  revocation,  the  appeal  will  be 
forwarded  to  the  Director,  OfHce  of 
Classification  and  Rates  Administration, 
USPS  Headquarters,  Washington,  DC, 
who  will  issue  the  Rnal  agency  decision. 

14.  Amend  145.82  to  read  as  follows: 
145.82    Qualification  Requirements. 

Any  permit  imprint  mailer  whose 
mailings  comply  with  the  requirements 
of- 145.5  may  apply  for  authorization  to 
use  optional  acceptance  proecdures. 
Optional  procedure  authorization  will 
not  be  granted  if  (a)  mailings  do  not 
meet  the  requirements  of  145.5.  (b)  the 
Postal  Service  cannot  be  assured  of  the 
receipt  of  proper  postage  revenue,  or  (c) 
significant  recoverable  savings  will  not 
result  for  the  Postal  Service. 

15.  Amend  the  beading  of  145.9  and   - 
the  entire  145.91  and  145.92  to  read  as 
follows: 

145.9    Alternate  Mailing  Systems 
(AMS).  , 

.91    Purpose.  The  purpose  of  this  | 
section  is  to  provide  for  situations 
where  other  systems  for  the  acceptance 
of  permit  imprint  mail,  not  specifically 
outlined  in  145.7  or  145A  satisfactorily 
provide  for  proper  postage  payment  and 
mail  preparation  without  verification  by 
weight. 

.92    General  Qualification 
Requirements  and  Request  Procedures. 

.921    AMS  Request.  Mailers  may 
request  authorization  to  pay  postage  by 
an  alternate  method  by  submitting  a 
written  request  to  the  postmaster  at  the 
office  of  mailing.  The  request  must 
include  (a)  a  complete  description  of  the 
type(s)  of  matter  to  be  mailed,  (b)  the 
proposed  method  of  paying  postage,  (c) 
the  proposed  method  to  determine    i 
correct  mail  make-up  and  (d)  a  | 

statement  of  the  mailer's  reasons  for 
requesting  the  alternate  system. 

.922    Postage  Payment.  All  postage 
must  be  paid  in  accordance  with  the 
provisions  of  145.11,  unless  an  alternate 
system  is  approved  in  writing  by  the 
General  Manager,  Rates  and 
Classification  Center  (RCC). 

.923    Cost/ Benefit.  There  must  be  no 
additional  cost  to  the  Postal  Service  to 
administer  the  AMS  Agreement  in  lieu 
of  normal  permit  mail  acceptance 
procedures.  The  applicable  Field 
Divison  will  perform  a  detailed  cost/ 
benefit  analysis  and  this  will  be        | 
included  in  the  supporting 
documentation  provided  to  the  General 
Manager,  RCC 

.924    Mailer  Quality  Control.  The 
mailer  must  implement  a  quality  control 


program  acceptable  to  the  Postal 
Service.  The  program  must  demonstrate 
that  accurate  documentation  is  provided 
and  that  mail  is  properly  prepared.  The 
supporting  documentation  must  include 
a  detailed  description  of  the  proposed 
quality  control  procedures.  Each  mailing 
under  an  AMS  agreement  must  be 
accompanied  by  a  statement  by  the 
mailer  certifying  that  a  Quality  Control 
verification  has  been  performed. 

.925    Application  Procedures  and 
Authorization  Requirements.  The 
procedures  for  and  conditions  of 
authorization  are  as  follows: 

a.  The  Postmaster  will  forward  copies 
of  the  %vritten  request  and  support 
documents  to  the  General  Manager, 
RCC,  for  review  and  evaluation. 
Authorization  to  use  AMS  may  be 
granted  when  its  adoption  is  in  the  best 
interests  of  the  Postal  Service. 

b.  Overpayments  or  underpayments 
identified  during  postal  verification  will 
require  a  postage  adjustment. 
Verification  samphng  procedures  are 
deemed  to  be  representative  of  the 
entire  mailing  and  postage  adjustment 
calculations  will  be  based  on  the  total 
mailing. 

a  The  mailer  must  agree  to  pay  a 
penalty  whenever  the  sampling 
verification  determines  the  postage  error 
exceeds  1.5  percent  of  the  corrected 
postage.  The  total  corrected  postage  for 
the  entire  mailing  plus  a  penalty  equal 
to  10  percent  of  ^e  postage  error 
calculation  will  be  deducted  fi-om  the 
permit  imprint  advance  deposit  account. 

d.  The  agreement  must  specify  the 
terms  and  conditions  for  use  of  AMS, 
including  a  time  limitation  not  to  exceed 
two  years. 

.926  Approving  or  Denying 
Applications.  The  procedures  for 
approving  or  denying  applications  are  as 
follows: 

a.  Responsibilify.  The  General 
Manager,  Rates  and  Classification 
Center  (RCC),  serving  the  post  office  to 
which  the  mailer's  application  was 
submitted,  will  approve  or  deny  a 
written  request  for  AMS.  Prior  to 
approval,  concurrence  of  the  General 
Manager,  Business  Systems  Division 
(BSD),  Headquarters,  Washington,  DC, 
must  be  obtained. 

b.  Approval.  If  a  decision  is  made  to 
approve  the  request  the  General 
Manger,  RCC  will  prepare  and  forward 
the  agreement  containing  instructions 
for  its  administration,  to  the  Field 
Division  General  Manager/Postmaster, 
who  will  ensure  that  (a)  the  agreement 
is  signed  by  the  mailer  and  the 
administering  postmaster  and  that  (b)  all 
affected  parties  are  provided  with  a 
copy  of  the  signed  agreement.  The 
division  will  return  the  original  signed 


agreement  to  the  RCC  serving  the 
administering  post  office. 

c.  Denial.  If  a  decision  is  made  to 
deny  the  request  the  General  Manager. 
RCC.  will  notify  the  mailer,  the 
administering  post  office,  and  the  Field 
Division,  in  writing,  of  the  decision.  The 
denial  becomes  effective  15  days  from 
the  receipt  of  the  notice  by  the  mailer 
unless  within  that  time  the  mailer  files  a 
written  appeal  containing  additional 
evidence  as  to  why  the  AMS  request 
should  be  approved,  with  the  Director, 
Office  of  Classification  and  Rates 
Administration,  USPS  Headquarters. 
Washington,  DC  20260-5360.  The 
Director  issues  the  final  agency 
decision. 

.927  Revocation.  An  AMS 
Authorization  may  be  revoked  by  the 
RCC  under  the  following  circumstances: 

a.  When  it  has  been  estabUshed  that  a 
mailer  consistently  has  provided 
incorrect  data  for  mailings  and  appears 
unable  or  unnvilling  to  correct  the 
problems. 

b.  Whenever  it  is  discovered  that  the 
mailer  is  not  properly  conducting  the 
required  qualify  control  verification 
procedures. 

c.  Whenever  the  AMS  no  longer  meets 
the  criteria  established  by  this 
regulation  and  those  outlined  in  the 
Agreement 

d.  When  there  have  been  no  mailings 
presented  under  AMS  for  more  than  six 
months. 

e.  Whenever  a  mailer  continues  to 
present  mailings  that  are  improperly 
prepared  and/or  proper  postage  is  not 
paid. 

.928  Notification.  Whenever  a  mailer 
fails  to  meet  AMS  requirements  as 
described  in  DMM  145.927,  the  Division 
Manager  will  notify  the  mailer,  in 
writing,  prior  to  any  revocation  action, 
of  the  nature  of  the  discrepancy  and  the 
need  for  corrective  action.  The  mailer 
and  the  Division  Manager  will  agree  on 
the  actions  to  be  taken  and  set  up  an 
implementation  schedule.  When  the 
mailer  has  completed  the  necessary 
corrective  measures  to  bring  the  system 
into  compliance,  the  Division  Manager 
must  be  notified  and  a  follow-up  review 
conducted.  Failure  to  correct  existing 
problems  is  sufficient  grounds  to  revoke 
a  mailer's  AMS  authorization. 

.929  Revocation  Procedures.  The 
following  procedures  apply  to  a 
revocation: 

a.  If,  after  notification,  the  mailer  is 
unable  or  unwilling  to  correct  the 
discrepancies  cited  by  the  Division 
Manager  within  the  time  frame  allotted, 
the  Division  Manager  will  advise  the 
mailer  in  writing  diat  the  General 
Manger,  RCC  will  be  requested  to 


revoke  the  authorization  to  mail  under 
AMS. 

d.  The  mailer  may  appeal  this 
decision  in  writing  within  15  days  from 
the  date  of  receipt  of  the  notice,  the 
mailer's  appeal  should  contain  evidence 
explaining  why  the  AMS  authorization 
should  not  be  revoked.  The  appeal  must 
be  filed  with  the  General  Manager,  RCC. 

c.  If  evidence  provided  by  the  mailer 
indicates  that  the  authorization  should 
be  continued,  the  General  Manager  may 
reverse  the  revocation. 

d.  If  the  General  Manager  does  not 
find  sufficient  evidence  to  reverse  the 
revocation,  the  appeal  will  be  forwarded 
to  the  Director,  C)ffice  of  Classification 
and  Rates  Administration,  USPS 
Headquarters,  Washington,  DC  who 
will  issue  the  final  agency  decision. 

16.  Amend  145.932  to  read  as  follows: 

.932  Description. 

Western  Union  Mailgram  messages 
are  enclosed  in  window  envelopes  that 
bear  in  the  upper  right  comer  of  the 
address  side  the  Mailgram  message 
imprint  illustrated  in  14S.42a. 

An  appropriate  amendment  to  39  CFR 
111.3  to  reflect  these  changes  will  be 
published  if  the  proposal  is  adopted. 
Frad  Egglaston. 

Assistant  General  Counsel  Legislative 
Division. 

[FR  Doc  8&-U373  Filed  S-l&-«8;  8:45  am] 
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ENVIROIttlENTAL  PROTECTION 
AQENCY 

40  CFR  Part  260 

[FRL-S330-4] 

Hazardous  Waste  Management 
System;  Amendment  to  Subpart  C— 
Requlremente  of  RutemaMng  PetiHons 

AQCNCV:  Environmental  Protection 

Agency. 

action:  Proposed  rale  amendment. 

SUmMRV:  EPA  regulations  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  allow  persons  to  petition 
the  Agency  to  exclude  wastes  from  the 
hazardous  waste  management  system 
which  are  presently  listed  under  Part 
261  as  hazardous.  Passage  of  the  1984 
Hazardous  and  Solid  Waste 
Amendment8(HSWA)  required  that  EPA 
promulgate  conforming  changes  to  the 
exclusion  (delisting)  regulations.  These 
changes,  promulgated  on  July  15, 1985, 
(50  FR  28727-28728)  inadvertently  failed 
to  make  necessary  changes  to 
S  260.22(b).  Thus,  today  EPA  is 
proposing  to  amend  S  260.22(b)  to  ensure 
consistency  with  the  HSWA 
requirement  that  when  evaluating 
exclusion  petitions,  the  Administrator 


consider  factors  (including  additional 
constituoits)  other  than  those  for  which 
the  waste  was  listed  if  he/she  has  a 
reasonable  basis  to  believe  that  such 
factors  could  cause  the  waste  to  be  a 
hazardous  waste. 

date:  Written  comments  should  be 
submitted  on  or  before  July  5, 1988. 
ADDRESSES:  The  original  and  two  copies 
of  comments  on  this  proposal  should  be 
mailed  to  the  Docket  Clerk,  Office  of 
Solid  Waste  (WH-582),  U.S. 
Environmental  Protection  Agency,  401 M 
Street  SW.,  Washington,  DC  20480.  The 
official  docket  for  this  regulation, 
including  comments  received  by  the 
Agency,  is  located  in  the  sub-basement 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW..  Washington.  DC 
20460.  The  docket  is  open  from  9:30  to 
3:30  Monday  through  Friday,  except  for 
Federal  holidays.  "Ilie  docket  number  for 
this  rule  is  F-fl&-RRPA-FFFFF.  The 
public  must  make  an  appointment  to 
review  docket  materials.  Call  (202)  475- 
9327  for  appointments.  The  public  may 
copy  a  maximum  of  50  pages  of  material 
from  any  one  regulatory  docket  at  nO 
cost:  additional  copies  cost  $.20  per 
page. 

FOII  nJIITHER  INRMMATION  CONTACT: 

For  general  infoimation  contact:  RCRA/ 
Superfund  Hotline  toll-free  at  (600)  424- 
9346.  or  locally  at  (202)  382-3000.  For 
technical  information  contact:  Linda 
Cessar,  Office  of  Solid  Waste  (WH-S63). 
U.S.  Environmental  Protection  Agency. 
401 M  Street  SW.,  Washingtoa  DC 
20460,  or  by  phtne  at  (202)  47S-082a 

SUPnCMBITAIIV  I 


I.  Authorify 

These  regulations  are  issued  under  the 
authorify  of  sections  1004. 2002(a),  3001, 
3006.  and  7004  of  the  Solid  Waste 
Disposal  Act  as  Amended  (42  U.S.C. 
6703. 6712.  6921.  6926. 6974). 

n.  Background 

On  November  8. 1984,  the  President 
signed  into  law  the  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  of  1984. 
These  amendments  changed  the 
hazardous  waste  management  system 
established  by  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
of  1980.  One  of  HSWA's  several 
requirements  was  to  establish  additional 
and  more  specific  criteria  for  evaluating 
petitions,  submitted  under  40  CFR  260.20 
and  260.22,  to  exclude  specific  wastes 
from  the  lists  of  hazardous  wastes 
contained  in  40  CFR  261.31  and  261.32. 
Specifically,  new  Section  3001(f)(1)  of 
RCRA  requires  EPA  to  consider,  during 
evaluation  of  a  petition,  any  additional 
factors,  including  constituents  other 
than  those  for  which  the  waste  was 


listed,  if  the  Administrator  has 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  tlie  waste 
to  be  hazardous  waste. 

As  promulgated  in  1980.  EPA's 
delisting  regulations  required  the 
applicant  and  the  Agency  to  consider 
only  those  hazardous  constituents  which 
were  listed  in  Appendix  VII  to  40  CFR 
Part  261  as  the  rationale  for  the 
Agency's  decision  to  declare  the  waste 
"hazardous."  In  most  cases.  EPA 
recorded  in  Appendix  VII  only  one  or 
two  hazardous  constituents  for  each 
waste  listing.  Although  EPA  realized 
that  a  waste  might  contain  many 
hazardous  chemical  constituents,  EPA 
did  not  believe  it  was  necessary  to 
identify  all  of  the  waste's  constituents 
before  deciding  that  the  waste  needed  to 
be  regulated.  Rather,  the  waste  should 
be  listed  and  regulated  as  soon  as  the 
Agency  found  even  one  hazardous 
chemical  constituent 

The  legislative  history  to  new  section 
3001(f)  of  RCRA  explains  that  Congress 
was  concerned  that  EPA's  delisting 
analysis  was  too  narrow  in  scope. 
Limiting  the  analysis  to  listed 
constituents  could  allow  the  Agency  to 
"de-regulate"  a  waste  that  contained 
other  harmful  constituents.  See  H.R. 
Rep.  No.  98-198, 98th  Cong.,  Ist  Sess.  57- 
58  (1983).  Consequently,  Congress 
amended  RCRA  to  direct  the  Agency  to 
consider  "factors  (including  additional 
constituents)  other  than  those  for  which 
the  waste  was  listed  if  the 
Administrator  has  a  reasonable  basis  to 
believe  that  such  additional  factors 
could  cause  the  waste  to  be  a  hazardous 
waste."  Section  3001(fKl)- 

EPA  incorporated  this  new 
requirement  into  its  delisting  rules  by 
adding  a  new  paragraph  to  40  CFR 
260.22(a).  (c).  (d)  and  (e).  See  50 
FR28727-28728.  July  15, 1965.  EPA  did 
not  amend  40  CFR  260.22(b)  at  that  time. 
As  explained  in  more  detail  below,  EPA 
later  realized  that  the  language  in 
paragraph  (b)  can  be  read  to  conflict 
with  new  section  3001  (f)  and  the  new 
regulatory  requirement  codified  in 
S  260.22(aK2).  (c)(2).  (d)(2)  and  (eK2i. 

m.  Purpose  of  Today's  Rule 

Today's  proposal  would  clarify  the 
potential  ambiguify  created  by  Q'A's 
inadvertent  failure  to  alter  40  CFR 
260.22(b)  when  modifying  other  portions 
of  §  260.22  to  ensure  that  the  program  is 
consistent  with  HSWA.  Specifically, 
EPA  neglected  to  modify  or  to  delete 
language  in  40  CFR  260.22(b)  that  could 
be  read  to  conflict  with  the  post-HSWA 
language  of  §  260.22(a},  (c)-(e),  which 
require  a  delisting  demonstration  to  be 
made  for  all  constituents  present  in  a 
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waste  that  may  cause  the  waste  to  be 
hazardous.  Thus.  EPA  is  proposing  to 
modify  S  260.22(b)  to  remove  this 
potential  ambiguity. 

As  currently  worded.  §  260.22(b)  can 
be  read  to  imply  that  a  petitioner  need 
only  sample  and  analyze  the  listed 
hazardous  wastes  in  a  waste  stream  or 
waste  mixture.  Co-mingled,  non-listed 
"solid  wastes",  however,  may  also 
contain  some  of  the  same  constituents  of 
concern  found  in  hazardous  wastes. 
Making  delisting  decisions  without 
considering  the  constituents  in  co- 
mingled,  non-listed  wastes  would  not 
fully  protect  human  health  and  the 
environment.  For  example,  a  listed  P007 
waste  (F007  is  listed  for  cyanide)  might 
be  mixed  with  a  non-listed  waste 
containing  hazardous  levels  of  1.2- 
dichloroethene,  toluene,  arsenic  and 
beryllium.  If  the  Agency  interpreted  the 
regulation  cited  above  to  require 
analysis  of  only  the  listed  F007  waste, 
and  if  the  constituents  in  that  waste  did 
not  exceed  levels  of  regulatory  concern, 
the  waste  would  be  eligible  for  delisting. 
The  presence  of  hazardous  levels  of  the 
other  constituents  would  not  be  taken 
into  consideration. 

The  Agency  does  not  believe  that 
Congress  intended  that  such  a  I 

distinction  be  made  for  waste  mixtures. 
The  Agency  has  not  found  any  evidence 
in  either  the  statute  or  the  legislative 
history  showing  that  Congress  intended 
for  delisting  to  address  only  a  portion  of 
a  waste  mixture.  Section  3001(f)  clearly 
applies  to  all  delisting  petitions,  and 
clearly  requires  EPA  to  consider  factors 
beyond  the  listed  constituents  of  listed 
wastes  where  they  are  relevant.  The 
Agency  therefore  strongly  believes  that 
it  should  not  interpret  $  260.22(b)  to  be 
inconsistent  with  the  language  and 
intent  of  HSWA  and  with  {  260.22  (a)(2). 
{c)(2).  (d)(2)  and  (e)(2).  The  HSWA 
amendments  (and  the  subsequent 
regulations]  were  developed  to 
incorporate  accountabihty  into  the 
delisting  evaluation  for  all  hazards  that 
a  waste  may  present  including  toxic 
constituents  for  which  a  particular   i 
waste  was  not  listed  originally.         I 

Thus.  EPA,  is  today  proposing  to 
modify  40  CFR  i  26a22(b)  to  remove  the 


possibility  of  such  an  erroneous 
intrepretation.  by  deleting  existing 
language  and  by  adding  language  to 
clarify  that  all  factors  in  a  mixture  must 
be  considered  for  delisting. 

IV.  Effective  Date 

Since  this  proposal  would  clarify 
existing  requirements  for  making  a 
formal  petition  to  delist  a  waste,  this 
nile  will  become  effective  immediately 
upon  promulgation,  under  the 
Administrative  Procedure  Act.  5  U.S.C. 
553(d)  and  3010(b)  of  RCRA. 

V.  Regulatory  Impact 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and,  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  The  proposed  rule  published 
today  does  not  impose  a  substantial 
impact  because  it  merely  incorporates 
and  codifies  a  statutory  requirement. 
The  proposal  imposes  no  new  sampling 
or  analytical  requirements  beyond  those 
required  by  section  3001(f)  of  RCRA. 

VI.  Regulatofy  Flexibilify  Act 

Pursuant  to  the  Regulatory  Flexibilify 
Act  5  U.S.C.  601-612.  whenever  an 
Agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibilify  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

This  proposed  amendment  will  not 
have  adverse  economic  impact  on  small 
entities  because  the  rule  will  ndt  require 
any  change  in  the  amount  of  information 
required  for  RCRA  delisting  petitions. 
The  statute  imposed  the  broader  data 
requirements;  this  rule  merely  codiHes 
Congressional  intent.  Accordingly,  I 
hereby  certify  that  this  proposed 
amendment  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Thus,  this  amendment  does  not 
require  a  regulatory  flexibility  analysis. 


i»"« 


List  of  Subjects  in  40  CFR  Part  280 

Hazardous  materials.  Waste 
treatment  and  Disposal,  Recycling. 

Date:  May  11. 1968. 
Lee  M.  Thomas, 

Administrator. 

PART  26(>-(AMENDED] 

For  the  reasons  set  out  in  the 
preamble,  Part  280  of  Chapter  I  of  Title 
40  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

1.  The  authorify  citation  for  Part  260 
continues  to  read  as  follows: 

Au&orily:  42  U.S.C.  6703.  6712.  6621.  6928. 
6974. 

2.  Section  260.22  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

S260^    Petitions  to  amend  Part  2«1  to 

axdude  a  wast*  producad  at  at  particular 

facMty* 

•        *       •       *        • 

(b)  The  procedures  in  this  section  and 
§  260.20  may  also  be  used  to  petition  the 
Administrator  for  a  regulatory 
amendment  to  exclude  from  §  261.3 
(a)(2)(ii)  or  (c).  a  waste  which  is 
described  in  those  sections  and  is  either 
a  waste  listed  in  Subpart  D.  or  is  derived 
from  a  waste  listed  in  Supart  D.  This 
exclusion  may  only  be  issued  for  a 
particular  generating,  storage,  treatment 
or  disposal  facility.  The  petitioner  must 
make  the  same  demonstration  as 
required  by  paragraph  (a)  of  this  section. 
Where  the  waste  is  a  mixture  of  solid 
waste  and  one  or  more  listed  hazardous 
wastes  or  is  derived  from  one  or  more 
hazardous  wastes,  his  demonstration 
must  be  made  with  respect  to  the  waste 
mixture  as  a  whole;  analyses  must  be 
conducted  for  not  only  those 
constituents  for  which  the  waste  was 
Usted  as  hazardous,  but  also  for  factors 
(including  additional  constituents)  that 
could  cause  the  waste  to  be  a  hazardous 
waste.  A  waste  which  is  so  excluded 
may  still  be  a  hazardous  waste  by 
operation  of  Subpart  C  of  Part  261. 

(FR  Doc.  88-11368  Filed  5-19-88: 8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

Fire-Cured  (Type  21),  Fire-Cured 
(Types  22-23),  Dark  Air-Cured.  Virginia 
Sun-Cured,  and  Cigar-Filler  and  Binder 
(Types  42, 43, 44,  53,  54  and  55) 
Tobaccos;  1988-89  Marketing  Quotas 
and  Acreage  Allotments 

agency:  Agricultural  Stabilization  and 
Conservation  Service.  USDA. 

action:  Notice  of  determination  of  1988- 
89  Marketing  Quotas  and  Acreage 
Allotments. 

summary:  The  purpose  of  this  notice  is 
to  affirm  determinations  which  were 
made  by  the  Secretary  of  Agriculture  on 
March  1. 1988.  with  respect  to  the  1988 
crops  of  fire-cured  (type  21).  fire-cured 
(types  22-23),  dark  air-cured.  Virginia 
sun-cured,  and  cigar-filler  and  binder 
tobaccos.  In  addition  to  other 
determinations,  the  Secretary  declared 
national  acreage  allotments  for  the 
following  kinds  of  tobaccos:  fire-cured 
(type  21),  5,588  acres;  fire-cured  (types 
22-23).  11.890  acres;  dark  air-cured.  4.022 
acr.es;  Virginia  sun-cured.  595  acres;  and 
cigar-filler  and  binder  (types  42-44  &  53- 
55).  8.296  acres. 

This  notice  also  affirms  the 
proclamation  made  by  the  Secretary 
that  marketing  quotas  will  be  in  efiect 
for  fire-cured  (types  21-23)  and  dark  air- 
cured  (types  35-36)  tobaccos  for  the 
three  marketing  years  beginning 
October  1, 1988  and  sets  forth  the  results 
of  the  separate  referendums  held  during 
the  period  March  28-31. 1988.  in  which 
producers  of  fire-cured  and  dark  air- 
cured  tobaccos  approved  marketing 
quotas  for  the  1988-89. 1989-90.  and 
1990-91  marketing  years. 
EFFECTIVE  DATE:  March  1. 198a 
FOR  FliRTHER  INFORMATION  CONTACT: 

Robert  L  Tarczy.  Agricultural 
Economist  Commodity  Analysis 


Division.  ASCS,  Room  3736  South 
Building,  P.O.  Box  2415,  Washington.  DC 
20013.  (202)  447-5187.  The  Final 
Regulatory  Impact  Analysis  describing 
the  options  considered  in  developing 
this  notice  and  the  impact  of 
implementing  each  option  is  available 
on  request  from  Robert  L  Tarczy. 
SUPPlfMENTARY  INFORMATION:  This 
notice  has  been  reviewed  under  USDA 
procedures  estabHshed  in  accordance 
with  Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  classified  "not  major."  This 
action  has  been  classified  "not  major" 
since  implementation  of  these 
determinations  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more.  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State  or  local 
governments,  or  geographical  regions,  or 
(3)  significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  the 
environment,  or  the  abilify  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  notice 
applies  are:  Title — Commodity  Loans 
and  Purchases;  Number  10.051.  as  set 
forth  in  the  Catalog  of  Federal  Domestic 
Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  is  not 
required  by  5  U.S.C.  553  or  any  provision 
of  law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  notice. 

This  program/activity  is  not  subject  to 
the  provisions  of  the  Executive  Order 
12372  which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115  (June  24. 1983). 

The  purpose  of  this  notice  is  to  affirm 
the  determinations  of  the  national 
marketing  quotas  for  the  1988  crops  of 
fire-cured  (type  21),  fire-oired  (types  22- 
23).  dark  air-cured,  sun-cured,  and  cigar- 
filler  and  binder  (types  42-44  &  53-55) 
tobacco  which  were  announced  by  the 
Secretary  on  March  1, 1988  and  to  set 
forth  certain  other  determinations  with 
respect  to  these  kinds  of  tobacco.  On 
March  1. 1988  the  Secretary  also 


announced  that  separate  referendums 
would  be  conducted  by  mail  with 
respect  to  fire-cured  and  dark  air-cured 
tobaccos. 

During  the  period  March  28-31, 1988. 
eligible  fire-cured  producers  and  dark 
air-cured  producers  voted  in  separate 
referendums  to  determine  whether  such 
producers  disapprove  marketing  quotas 
for  the  1968-69, 1989-90.  and  1990-91 
marketing  years  for  fire-cured  and  dark 
air-cured  tobaccos.  Of  the  producers 
voting,  90.4  percent  favored  marketing 
quotas  for  fire-cured  tobacco  and  91.7 
percent  favored  marketing  quotas  for 
dark  air-cured  tobacco.  Accordingly, 
quotas  for  both  kinds  are  in  effect  for 
the  1988-89  marketing  year. 

In  accordance  with  section  312(a)  of 
the  Agricultural  Adjustment  Act  of  1938, 
as  amended  (the  "Act"),  the  Secretary  of 
Agriculture  is  required  to  proclaim  not 
later  than  March  1  of  any  marketing 
year  with  respect  to  any  kind  of 
tobacco,  other  than  burley  and  fiue- 
cured  tobacco,  a  national  marketing 
quota  for  any  such  kind  of  tobacco  for 
each  of  the  next  3  marketing  years  if 
such  marketing  year  is  the  last  year  of 
three  consecutive  years  for  which 
marketing  quotas  previously  proclaimed 
will  be  in  effect.  VVith  respect  to  fire- 
cured  and  dark  air-cured  tobaccos,  the 
1967-88  marketing  year  is  the  last  year 
of  three  such  consecutive  years. 
Accordingly,  a  marketing  quota  for  fire- 
cured  and  dark  air-cured  tobaccos  is 
proclaimed  for  each  of  the  three 
marketing  years  beginning  October  1, 
1988,  October  1, 1989,  and  October  1. 
1990.  Sections  312  and  313  of  the  Act 
also  provide  that  the  Secretary  shall 
announce  the  reserve  supply  level  and 
the  total  supply  of  fire-cured  (type  21), 
fire-cured  (types  22-23).  dark  air-cured. 
Virginia  sun-cured,  and  cigar-filler  and 
binder  (types  42-44  &  53-55)  tobaccos 
for  the  marketing  year  beginning 
October  1, 1987.  and  the  amounts  of  the 
national  marketing  quotas,  national 
acreage  allotments,  and  national 
acreage  factors  for  apportioning  the 
national  acreage  allotments  (less 
reserves)  to  old  farms,  and  the  amounts 
of  the  national  reserves  and  parts 
thereof  available  for  (a)  new  farms  and 
(b)  making  corrections  and  adjusting 
inequities  in  old  farm  allotments  for  fire- 
cured  (type  21).  fire-cured  (types  22-23). 
dark  air-cured.  Virginia  sun-cured,  cigar- 
filler  and  binder  (types  42-44  &  53-55) 
tobaccos  for  the  1988-89  marketing  year. 
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Section  312(b)  of  the  Act  provides,  in 
part,  that  the  amount  of  the  national 
marketing  quota  for  a  kind  of  tobacco  is 
the  total  quantity  of  that  kind  of  tobacco 
which  may  be  marketed  which  wiU 
make  available  during  such  marketing 
year  a  supply  of  such  tobacco  equal  to 
the  reserve  supply  level.  Since 
producers  of  these  kinds  of  tobacco 
generally  produce  less  than  their 
respective  national  acreage  allotments, 
it  has  been  determined  tfa^t  a  larger 
quota  would  be  necessary  to  make  | 
available  production  equal  to  the      I 
reserve  supply  level.  The  amount  of  the 
national  marketing  quota  so  announced 
may,  not  later  than  the  foUowring  March 
1,  be  increased  by  not  more  than  20 
percent  if  the  Secretary  determines  that 
such  increase  is  necessary  in  order  to 
meet  market  demands  or  to  avoid  undue 
restriction  of  marketings  in  adjusting  the 
total  supply  to  the  reserve  supply  level. 

Section  301(bKl4)(B)  of  the  Act 
defines  "reserve  supply  level"  as  the 
normal  supply,  plus  5  percent  thereof,  to 
insure  a  supply  adequate  to  meet 
domestic  omsiuBption  and  export  needs 
in  years  of  drougfat.  flood,  or  other 
adverse  conditions,  as  well  as  in  years 
of  plenty.  The  "normal  supply"  is 
defined  in  section  301{b](10)(B)  of  the 
Act  as  a  normal  year's  domestic 
consumption  aixd  exports,  plus  175    | 
percent  of  a  nonnal  year's  domestic  use 
and  65  percent  of  a  normal  year's 
exports  as  an  allowance  for  a  normal 
year's  carryover.  A  "normal  year's 
domestic  coDsumption"  is  defined  in 
section  301(bKll)(B)  of  tbe  Act  as  the 
average  quantity  produced  and 
consumed  in  the  United  States  during 
the  10  marketing  years  immediately 
preceding  the  marketing  year  in  wdiich 
such  consumption  is  determined, 
adjusted  for  current  trends  in  such 
consumptioa 

A  "normal  year's  exports"  is  defined 
in  section  301(b)(12)  of  tbe  Act  as  the 
average  quantity  produced  in  and 
exported  from  the  United  States  during 
the  10  marketing  years  immediately 
preceding  tbe  marketing  year  in  which 
such  exports  are  determined,  adjusted 
for  current  trends  in  such  exports,     i 

On  January  11, 1988.  a  Notice  of    f 
Proposed  Determination  was  published 
(53  FR  630)  in  which  interested  persons 
were  requested  to  comment  with  respect 
to  these  issues. 

Discnssioa  of  Comraeots  j 

Fourteen  written  responses  were  ! 
received  in  response  to  the  Notice  of 
Proposed  DetenaiiMtion.  Some  of  these 
comments  addressed  die  establishment' 
of  qootas  with  reelect  to  more  than  one 
kind  of  tobacco.  A  sumraaiy  of  these 


comments  by  kind  of  tobacco  is  as 
follows: 

Fire-cured  (type  21)  tobacco:  One 
comment  was  received.  It  recommended 
that  the  marketing  quotas  established 
for  this  kind  of  tobacco  be  established  at 
the  level  which  was  applicable  for  the 
1987  marketing  year. 

Virginia  sun-cured  (type  37)  tobacco: 
One  comment  was  received.  It 
recommended  that  the  marketing  quotas 
established  for  this  kind  of  tobacco  be 
established  at  the  level  which  was 
applicable  for  the  1987  marketing  year. 

Fire-cured  (types  22-23)  tobacco: 
Seven  comments  were  received. 
Recommendations  ranged  from  a  20 
percent  reduction  to  a  20  percent 
increase  from  the  1987  marketing  quota. 

Dark  air-cured  tobacco:  Five 
comments  were  received.  These 
comments  ranged  from  a 
recommendation  of  no  change  in  the 
marketing  quota  to  an  increase  of  10 
percent  from  the  1987  marketing  year. 

Cigar- filler  and  binder  (types  42-44 
and  53-55)  tobacco:  Four  conunents 
were  received,  but  only  two  made 
specific  quota  recommendations.  One 
recommended  that  marketing  quotas  be 
estabUshed  at  the  same  level  which  was 
applicable  for  the  1987  marketing  year 
while  the  other  recommended  a  10 
percent  increase. 

Based  upon  a  review  of  these 
comments  and  the  latest  available 
statistics  of  die  Federal  Government,  the 
following  determinations  have  been 
made. 

Fiie-Cured  (Type  21)  Tobacco 

The  yearly  average  quantity  of  fire- 
cured  (type  21)  tobacco  produced  in  the 
United  States  which  is  estimated  to 
have  been  consumed  in  the  United 
States  during  the  10  marketing  years 
preceding  the  1987-88  marketing  year 
was  approximately  2.4  million  pounds. 
The  average  annual  quantity  of  fire- 
cured  (type  21)  tobacco  produced  in  the 
United  States  and  exported  from  the 
United  States  during  the  10  marketing 
years  preceding  the  1987-88  marketing 
year  was  2.8  million  pounds  (farm  sales 
weight  basis).  Domestic  use  has  trended 
downward  while  exports  have 
fluctuated  erratically.  Accordingly,  a 
normal  year's  domestic  consumption  has 
been  determined  to  be  1.7  million 
pounds  and  a  normal  year's  exports 
have  been  determined  to  be  2.8  million 
pounds.  Application  of  the  formtda 
prescribe  by  section  301(b)(14)(B)  of  the 
Act  results  in  a  reserve  supply  level  of 
9.8  million  pounds. 

Manufacturers  and  dealers  reported 
stocks  of  fire-cured  (type  21)  tobacco 
held  on  October  1, 1987,  of  7.1  million 
pounds.  The  1987  fire-cured  (type  21) 


tobacco  crop  is  estimated  to  be  2.6 
million  pounds.  Therefore,  the  total 
supply  of  fire-cured  (type  21)  tobacco  for 
the  1987-88  marketing  year  is  9.7  million 
pounds.  During  the  1987-88  marketing 
year,  it  is  estimated  that  disappearance 
will  total  approximately  2.4  million 
pounds.  By  deducting  this 
disappearance  trom  the  total  supply,  a 
carryover  of  7.3  milUon  pounds  at  the 
beginning  of  the  1986-89  marketing  year 
is  obtained. 

The  difference  between  the  reserve 
supply  level  and  the  estimated  carryover 
on  October  1, 1968  is  2.5  million  pounds. 
This  represents  the  quantity  of  fire-  ' 

cured  (type  21)  tobacco  which  may  be 
marketed  which  will  make  avaHable 
during  such  marketing  year  a  supply 
equal  to  the  reserve  supply  level. 

During  the  past  5  years,  slightly  less 
than  half  of  the  announced  national 
marketing  quota  has  been  produced. 
Accordingly,  it  has  been  determined  that 
a  national  marketing  quota  of  5.5  million 
pounds  is  necessary  to  make  available 
production  of  2.5  million  pounds.  In 
accordance  with  section  312(b]  of  the 
Act  it  has  been  further  determined  that 
the  1988-89  national  marketing  quota 
must  be  increased  by  20  percent  in  order 
to  avoid  undue  restriction  of  marketings. 
This  results  in  a  national  marketing 
quota  for  the  1988-89  marketing  year  of 
6.6  million  pounds. 

In  accordance  with  section  313(g)  of 
the  Act,  the  1988-89  national  marketing 
quota  divided  by  the  1983-87  5-year 
national  average  yield  of  1,181  pounds 
per  acre  results  in  a  1988  national 
acreage  allotment  of  5,588.48  acres. 

Pursuant  to  the  provisions  of  section 
313(g)  of  the  Act  a  national  acreage 
factor  of  1.0  is  determined  by  dividing 
the  national  acreage  allotment  less  a 
national  reserve  of  30.0  acres,  by  the 
total  of  1988  preliminary  farm  acreage 
allotments.  The  preliminary  farm 
acreage  allotments  reflect  the  factors 
specified  in  section  313(g)  of  the  Act  for 
apportioning  the  national  acreage 
allotment,  less  the  national  reserve,  to 
old  farms. 

Fire-Cured  (Typ«s  22-23)  Tobacco 

The  yearly  average  quality  of  fire- 
cured  (types  22-23)  tobacco  produced  in 
the  United  States  which  is  estimated  to 
have  been  consumed  in  the  United 
States  during  the  10  years  preceding  the 
1987-88  marketing  year  was 
approximately  17.3  million  pounds.  The    . 
average  annual  quantity  of  fire-cured 
(types  22-23)  totMBCCo  product  produced 
in  the  United  States  and  exported  during 
the  10  marketing  years  ptecieding  the 
1987-88  marketing  year  was  18.6  million 
pounds  (farm-sales  weight  basis). 


Domestic  use  and  exports  fluctuate 
Vvidely.  Accordingly,  a  normal  year's 
domestic  consumption  has  been 
determined  to  be  23.2  million  pounds 
and  a  normal  year's  exports  have  been 
determined  to  be  20.1  million  pounds. 
Application  of  the  formula  prescribed  by 
section  301(b)(14)(B)  of  die  Act  results  in 
a  reserve  supply  level  of  101.8  million 
pounds. 

Manufacturers  and  dealers  reported 
stocks  of  fire-cured  (types  22-23). 
tobacco  on  October  1, 1987,  of  96.0  ■ 
million  pounds.  The  1987  fire-cured 
(types  22-23)  crop  is  estimated  to  be  23.2 
million  pounds.  'Therefore,  the  total 
supply  of  fire-cured  (types  22-23) 
tobacco  for  the  marketing  year 
beginning  October  1, 1987,  is  119.2 
million  pounds.  During  the  1987-88 
marketing  year,  it  is  estimated  that 
disappearance  will  total  approximately 
36.0  million  pounds.  By  deducting  this 
disappearance  from  the  total  supply,  a 
carryover  of  83.2  million  pounds  at  the 
beginning  of  the  1988-89  marketing  year 
is  obtained. 

The  difference  between  the  reserve 
supply  level  and  the  estimated  carryover 
on  October  1, 1988  is  18.6  million 
pounds.  This  represents  the  quantity  of 
fife-cured  (types  22-23)  tobacco  which 
may  be  marketed  which  will  make 
available  during  the  1988-89  marketing 
year  a  supply  equal  to  the  reserve 
supply  level.  During  the  past  5  years, 
slightly  more  than  95  percent  of  the 
announced  national  marketing  quota 
has  been  produced.  Accordingly,  it  has 
been  determined  that  a  national 
marketing  quota  for  the  1988-89 
marketing  year  of  19.5  million  pounds  is 
necessary  to  make  available  production 
of  18.6  million  pounds.  In  accordance 
with  section  312(b)  of  the  Act,  it  has 
been  further  determined  that  the  1988-89 
national  marketing  quota  must  be 
increased  by  20  percent  in  order  to 
avoid  undue  resfriction  of  marketings. 
This  results  in  a  national  marketing 
quota  for  the  1988-89  marketing  year  of 
23.4  million  pounds. 

'In  accordance  with  section  313(g)  of 
the  Act,  the  national  marketing  quota  for 
the  1988-89  marketing  year  has  been 
divided  by  the  1983-87,  5-year  national 
average  yield  of  1,968  pounds  per  acre, 
to  obtain  a  national  acreage  allotment  of 
11,890.24  acres,  for  die  1988-89 
marketing  year. 

Pursuant  to  the  provisions  of  section 
313(g)  of  the  Act,  a  national  acreage 
factor  of  1.0  is  determined  by  dividing 
the  national  acreage  allotment  for  the 
1988-89  marketing  year  less  a  national 
reserve  of  30  acres  by  the  total  of  the 
1988  preliminary  farm  acreage 


allotments.  The  preliminary  farm 
acreage  allotments  reflect  the  factors 
specified  in  section  313(g)  of  the  Act  for 
apportioning  the  national  acreage 
allotment,  less  the  national  reserve,  to 
old  farms. 
Dark  Air-Cured  Tobacco 

The  yearly  average  quantity  of  dark 
air-cured  tobacco  produced  in  the 
United  States  which  is  estimated  to 
have  been  consumed  in  the  United 
States  during  the  10  years  preceding  the 
1987-88  marketing  year  was 
approximately  12.6  million  pounds.  The 
average  annual  quantity  produced 
domestically  and  exported  during  this 
period  was  2.1  million  pounds  (farm- 
sales  weight  basis).  Both  domestic  use 
and  exports  have  been  erratic. 
Accordingly,  15.4  million  pounds  have 
been  used  as  a  normal  year's  domestic 
consumption  and  2.5  million  pounds 
have  been  used  as  a  normal  year's 
exports.  Application  of  the  formula 
required  by  section  301(14)(B)  of  the  Act 
results  in  a  reserve  supply  level  of  48.8 
million  pounds. 

Manufacturers  and  dealers  reported 
stocks  of  dark  air-cured  tobacco  held  on 
October  1, 1987,  of  48.7  million  pounds. 
The  1987  dark  air-cured  crop  is 
estimated  to  be  6.7  million  pounds. 
Therefore,  the  total  supply  for  the 
market  year  beginning  October  1, 1987, 
is  55.4  million  pounds.  During  the  1987- 

88  marketing  year,  it  is  estimated  that 
disappearance  will  total  approximately 
12.7  million  pounds.  By  deducting  this 
disappearance  from  the  total  supply,  a 
carryover  of  42.7  million  pounds  at  the 
beginning  of  the  1988-89  market  year  is 
obtained. 

The  difference  between  the  reserve 
supply  level  and  the  estimated  carryover 
on  October  1, 1988  is  6.1  million  pounds. 
This  represents  the  quantity  of  dark  air- 
cured  tobacco  which  may  be  marketed 
which  will  make  available  during  such 
marketing  year  a  supply  equal  to  the 
reserve  supply  level.  During  the  last  5 
years,  just  over  90  percent  of  the 
announced  national  marketing  quota 
has  been  produced.  Accordingly,  it  has 
been  determined  that  a  national 
marketing  quota  for  the  1988-89 
marketing  year  of  6.6  million  pounds  is 
necessary  to  make  available  production 
of  6.1  million  pounds.  In  accordance 
with  section  312(b)  of  the  Act,  it  has 
been  further  determined  that  the  1988-89 
marketing  quota  must  be  increased  by 
20  percent  in  order  to  avoid  undue 
restriction  of  marketings.  This  results  in 
a  national  marketing  quota  for  the  1988- 

89  marketing  year  of  7.9  million  pounds. 
In  accordance  with  sections  313(g)  of 


the  Act,  die  1988-69  national  marketing 
quota,  divided  by  the  1983-87,  5-year 
national  average  yield  of  1,964  pounds 
per  acre,  results  in  a  national  acreage 
allotment  of  4,022.40. 

Pursuant  to  the  provisions  of  section 
313(g)  of  the  Act,  a  national  acreage 
factor  of  1.0  is  determined  by  dividing 
the  national  acreage  allotment,  less  a 
national  reserve  of  16.4  acres,  by  the 
total  of  the  1988  preliminary  farm 
acreage  allotments.  The  preliminary 
farm  acreage  allotments  reflect  the 
factors  specified  in  section  313(g)  for 
apportioning  the  national  acreage 
allotment,  less  the  national  reserve,  to 
old  farms. 


Virginia  Sun-Cured  Tobacco 

The  yearly  average  quantity  of 
Virginia  sun-cured  tobacco  produced  in 
the  United  States  which  is  estimated  to 
have  been  consumed  in  the  United 
States  during  the  10  marketing  years 
preceding  the  1987-88  marketing  year 
was  approximately  500  thousand 
pounds.  The  average  annual  quantity 
produced  in  the  United  States  and 
exported  during  the  same  period  was 
approximately  150  thousand  pounds 
(farm-sales  weight  basis).  Both  domestic 
use  and  exports  have  shown  a 
downward  trend.  Accordingly,  a 
quantity  of  250  thousand  pounds  has 
been  determined  to  be  a  normal  year's 
domestic  consumption  and  a  quantity  of 
135  thousand  pounds  has  been 
determined  to  be  a  normal  year's 
exports.  Applications  of  the  formula 
prescribed  by  section  301(b)(14)(B)  of 
the  Act  results  in  a  reserve  supply  level 
of  955  thousand  pounds. 

Manufacturers  and  dealers  reported 
stocks  of  Virginia  sun-cured  tobacco 
held  on  Ocober  1, 1987  of  1,000  thousand 
pounds.  The  1987  Virginia  sun-cured 
tobacco  crop  is  estimated  to  be  130 
thousand  pounds.  Therefore,  the  total 
supply  of  Virginia  sun-cured  tobacco  for 
the  1987-88  marketing  year  is  1,130 
thousand  pounds.  During  the  1987-88 
marketing  year,  it  is  estimated  that 
disappearance  will  total  approximately 
300  thousand  pounds.  By  deducting  this 
disappearance  from  the  total  supply,  a 
carryover  of  830  thousand  pounds  at  the 
beginning  of  the  1988-89  marketing  year 
is  obtained. 

The  difference  between  the  reserve 
supply  level  and  the  estimated  carryover 
on  October  1, 1988  is  125  thousand 
pounds.  This  represents  the  quantity  of 
Virginia  sun-cured  tobacco  which  may 
be  marketed  which  will  make  available 
during  such  marketing  year  a  supply 
equal  to  the  reserve  supply  level.  During 
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the  last  5  yean,  less  than  one-fourth  of 
the  announced  national  marketing  quota 
has  been  produced.  Accordingly,  it  has 
been  determined  that  a  national 
marketing  quota  of  533  thousand  pounds 
is  necessary  to  make  available 
production  of  125  thousand  pounds. 
Increasing  the  quota  by  20  percent  in 
accordance  with  section  312(b)  of  the 
Act  to  MO  thousand  pounds  is  necessary 
to  avoid  andne  restriction  of  marketings. 
This  results  in  a  national  marketing 
quota  for  the  1988-80  marketing  year  of 
640  thousand  pounds. 

In  accordance  with  section  313(g)  of 
the  Act  the  1968-89  national  marketing, 
quota  divided  by  the  1983-87  5-year 
national  average  yield  of  1,075  pounds 
per  acre,  results  in  a  1988  national  | 
acreage  allotment  of  595.35  acres,   t 

Pursuant  to  the  provisions  of  section 
313(g)  of  the  Act.  a  national  acreage 
factor  of  1.0  is  determined  by  djviding 
the  national  acreage  allotment,  less  a 
national  reserve  of  1.9  acres,  by  the  total 
of  the  1988  preliminary  farm  acreage 
allotments.  The  preliminary  farm 
acreage  allotments  reflect  the  factors 
specified  in  section  313(g]  of  the  Act  for 
apportioaing  the  national  acreage 
allotraent.  less  the  national  reserve,  to 
old  farms. 

Cigar-FOler  and  Binder  (Types  42-44  and 
53-^  Tobacco 

The  yearly  average  quantity  of  cfgar- 
filler  and  binder  {types  42-44  &  53-65) 
tobacco  produced  in  the  United  States 
which  is  estimated  to  have  been 
consumed  in  the  United  States  during 
the  10  years  preceding  the  1987-88 
marketing  year  was  approximately  22.1 
million  pounds.  The  average  annual 
quantity  of  cigar-filler  and  binder  (types 
42-44  &  53-55]  tobacco  produced  in  the 
United  States  and  exported  from  the 
United  States  during  the  10  marketing 
years  preceding  the  1987-88  marketing 
year  was  very  smalL  Domestic  use  has 
trended  downward  and  exports  are 
small  Accordingly,  a  normal  year's 
domestic  consumption  has  been 
established  at  19.2  million  pounds  while 
a  normal  year's  exports  have  been 
established  at  .06  million  pounds. 
Application  of  the  formula  prescribed  by 
section  301(b)(14)(B)  of  the  Act  results  in 
a  reserve  supply  level  of  55.5  million 
pounds. 

Manufacturers  and  dealers  report 
stocks  of  cigar-filler  and  binder  (types 
42-44  &  53-55)  tobacco  held  on  October 
1. 1987  of  53.8  million  pounds.  The  1987 
cigar-filler  and  binder  crop  is  estimated 
to  be  7 A  million  pounds.  Therefore,  the 
total  8UM>ly  of  cigar-filler  and  binder 
(types  42-44  &  53-55)  tobacco  for  the 
1967-88  marketing  year  is  61.6  million 


pounds.  During  the  1987-88  marketing 
year,  it  is  estimated  that  disappearance 
will  total  about  16.0  million  pounds.  By 
deducting  this  disappearance  from  the 
total  supply,  a  carryover  of  45.6  million 
pounds  at  the  beginning  of  the  1988-80 
marketing  year  is  obtained. 

The  difference  between  the  reserve 
supply  level  and  the  estimated  carryover 
on  October  1, 1968  is  9.9  miUion  pounds. 
This  represents  the  quantity  of  cigar^ 
filler  and  binder  tobacco  which  may  be 
marketed  which  will  make  available 
during  such  a  mariceting  year  a  supply 
equal  to  the  reserve  supply  level.  During 
the  past  5  years,  approximately  72 
percent  of  the  announced  national 
marketing  quota  has  been  produced. 
Accordingly,  it  has  been  determined  that 
a  1988-89  national  marketing  quota  of 
13.8  million  pounds  is  necessary  to  make 
available  production  of  9.9  million 
pounds.  Increasing  the  quota  by  20 
percent  in  accordance  with  section 
312(b)  of  the  Act  to  16.6  million  pounds 
is  necessary  to  avoid  undue  restrictions 
of  marketings.  This  results  in  a  national 
marketing  quota  for  the  1988-89 
marketing  year  of  16.6  million  pounds. 

In  accordance  with  section  313(g)  of 
the  Act  the  1988-89  national  mariceting 
quota  of  16.6  million  pounds  divided  by 
the  1963-87  5-year  national  average 
yield  of  2,001  pounds  per  acre  results  in 
a  1988-89  national  acreage  allotment  of 
8.295.85  acres. 

Pursuant  to  the  provisions  of  section 
313(g),  a  national  acreage  factor  of  1.0  is 
determined  by  dividing  the  national 
acreage  allotment,  less  a  national 
reserve  of  33  acres,  by  the  total  of  the 
1988  preliminary  farm  acreage 
allotments.  The  preliminary  farm 
acreage  allotments  reflect  the  factors 
specified  in  section  313(g)  for 
apportioning  the  national  acreage 
allotment  less  the  national  reserve,  to 
old  farms. 

Accordingly,  the  following 
determinations  announced  by  the 
Secretary  of  Agriculture  on  March  1. 
1988  are  affirmed: 

Proclamations  of  National  Marketing 
Quotas  for  Fire<Uired  and  Dark  Air- 
Cured  Tobaccos 

Since  the  1987-88  marketing  year  is 
the  last  of  3  consecutive  years  for  which 
marketing  quotas  previously  proclaimed 
will  be  in  effect  for  fire-cured  and  daiic 
air-cured  tobaccos,  a  national  marketing 
quota  for  such  kinds  of  tobacco  for  each 
of  the  3  marketing  years  beginning 
October  1. 1988.  October  1. 1989.  and 
October  1. 1990  is  proclaimed. 


DetemuaatioBS  for  the  MHO  W 
Markating  Years  of  FSm-CiBed  (Type 
21).  rire-CiB«d  (Types  22-Z3),  Dark  Air- 
Curad,  Vitgiiiia  Sun-Caied,  and  Qgar- 
FIHer  and  Binder  (Types  4St-44  and  53- 
55)Tobaoco 

Referendum  Results 

Marketing  quotas  shall  be  in  effect  for 
the  1988-89  marketing  year  for  fire-cured 
(types  21-23)  and  dark  air-cured 
tobaccos.  In  referendums  held  during  the 
period  March  28-31. 1968. 90.4  percent  of 
producers  of  fire-cured  tobacco  voted  In 
favor  of  marketing  quotas,  and  91.7 
percent  of  producers  of  dark  air-cured 
voted  in  favor  of  marketing  quotas. 

The  following  is  a  summary,  by  State, 
of  the  results  of  each  referendum: 


ToM 

Y«s 

No 

Votes 

(P»- 
cert) 

MMn 

votes 

votes 

Fir»«uiBd: 

Virginia... 

697 

643 

54 

92.3 

Ken- 

tucky.... 

2,732 

2.504 

226 

91.7 

Tefines- 

se« 

2.947 

^614 

333 

66.7 

Tow 

6,376 

5,761 

615 

90.4 

Dartiw- 

curad: 

lndiana.„ 

11 

10 

1 

90.9 

Ken- 

lucky  ..- 

4.949 

4.S3S 

414 

91.6 

Tennes- 

fl«a 

1.430 

1J20 

119 

91.7 

To«aL... 

6.399 

5.866 

534 

91.7 

With  respect  to  fire-cured  (type  21) 
tobacco  for  the  marketing  year 
beginning  October  1. 1988: 

(a)  Reserve  supply  level.  The  reserve 
supply  level  for  fire-cured  (type  21) 
tobacco  is  9.8  million  pounds. 

(b)  Total  supply.  The  total  supply  of 
fire-cured  (type  21)  tobacco  for  the   ^ 
marketing  year  beginning  October  1. 

1987.  is  9.7  million  pounds. 

(c)  Carryover.  The  estimated 
carryover  of  fiie-cured  (type  21)  tobacco 
for  the  marketing  year  beginning 
October  1. 1988.  is  7.3  million  pounds. 

(d)  National  marketing  quota.  The 
1988-89  national  marketing  quota  for 
fire-cured  (type  21)  tobacco  for  the 
marketing  year  beginning  October  1. 

1988.  is  6.6  million  pwunds. 

(e)  National  acreage  allotment.  The 
national  acreage  allotment  is  5.588.48 
acres. 

(f)  National  acreage  factor.  The 
national  acreage  factor  for  use  in 
determining  farm  acreage  allotments  is 

i.a 

(g)  National  reserve.  The  national 
acreage  reserve  is  30  acres  of  which  5 
acres  are  made  available  for  the  1988 
new  farms  and  25  acres  are  made 


available  for  making  corrections  and 
adjusting  inequities  in  old  farm 
allotments. 

With  respect  to  fire-cured  (types  22- 
23)  tobacco  for  the  marketing  year 
beginning  October  1. 1988: 

(a)  Reserve  supply  level.  The  reserve 
supply  level  for  fire-cured  (types  22-23) 
tobacco  is  101.8  million  pounds. 

(b)  Total  supply.  The  total  supply  of 
fire-cured  (types  22-23)  tobacco  for  the 
marketing  year  beginning  October  1. 

1987.  is  119.2  million  pounds. 

(c)  Carryover.  The  estimated 
carryover  of  fire-cured  (types  22-23) 
tobacco  for  the  marketing  year 
beginning  October  1. 1988.  is  83.2  million 
founds. 

(d)  National  marketing  quota.  The 
1988-89  national  marketing  quota  for 
fire-cured  (types  22-23)  tobacco  for  the 
marketing  year  beginning  October  1. 

1988,  is  23.4  million  pounds. 

(e)  National  acreage  allotment.  The 
national  acreage  allotment  is  11,890.24 
*acres. 

(f)  National  acreage  factor.  The 
national  acreage  factor  for  use  in 
determining  farm  acreage  allotments  for 
the  1988-89  marketing  year  is  1.0. 

(g)  National  reserve.  The  national 
acreage  reserve  is  30  acres  of  which  5 
acres  are  made  available  for  1988  new 
farms,  and  25  acres  are  made  available 
for  making  corrections  and  adjusting 
inequities  in  old  farm  allotments. 

With  respect  to  dark  air-cured 
tobacco  for  the  marketing  year 
beginning  October  1. 1988: 

(a)  Reserve  supply  level.  The  reserve 
supply  level  for  dark  air-cured  tobacco 
is  48.8  million  pounds. 

(b)  Total  supply.  The  total  supply  of 
dark  air-cured  tobacco  for  the  marketing 
year  beginning  October  1, 1987.  is  55.4 
million  pounds. 

(c)  Carryover  The  estimated 
carryover  of  dark  air-cured  tobacco  for 
the  marketing  year  beginning  October  1. 
1988.  is  42.7  million  pounds. 

(d)  National  marketing  quota.  The 

■  1988-69  national  marketing  quota  for 
dark  air-cured  (types  35  &  36)  tobacco 
for  the  marketing  year  beginning 

.  October  1. 1988,  is  7.9  million  pounds. 

(e)  National  acreage  allotment.  The 
national  acreage  allotment  is  4.022.40 
acres. 

(f)  National  acreage  factor  The 
national  acreage  factor  for  use  in 
determining  farm  acreage  allotments  for 
the  1988-89  marketing  year  is  1.0. 

(g)  National  reserve.  The  national 
acreage  reserve  is  16.4  acres,  of  which 
2.4  acres  are  made  available  for  1988 
new  farms  and  14.0  acres  are  made 
available  for  making  corrections  and 
adjusting  inequities  in  old  farm 
allotments. 

With  respect  to  Virginia  sun-cured 


tobacco  for  the  marketing  year    ' 
beginning  October  1, 1988: 

(a)  Reserve  supply  level.  The  reserve 
supply  level  for  Virginia  sun-cured 
tobacco  is  955  thousand  pounds. 

(b)  Total  supply.  The  total  supply  of 
Virginia  sun-cured  tobacco  for  the 
marketing  year  beginning  October  1. 
1987  is  1.130  thousands  pounds. 

(c)  Carryover.  The  estimated 
carryover  of  Virginia  sun-cured  tobacco 
for  the  marketing  year  beginning 
October  1. 1988.  is  830  thousand  pounds. 

(d)  National  marketing  quota.  The 
national  marketing  quota  for  Virginia 
sun-cured  (type  37)  tobacco  for  the 
marketing  year  beginning  October  1. 
1988.  is  640  thousand  pounds. 

(e)  National  acreage  allotment.  The 
national  acreage  allotment  is  595.35 
acres. 

(f)  National  acreage  factor  The 
national  acreage  factor  for  use  in 
determining  farm  acreage  allotments  for 
the  1968-69  marketing  year  is  1.0. 

(g)  National  reserve.  The  national 
acreage  reserve  is  1.9  acres,  of  which  0.9 
acres  are  made  available  for  1988  new 
farms,  and  1.0  acres  are  made  available 
for  making  corrections  and  adjusting 
inequities  in  old  farm  allotments. 

With  respect  to  cigar-filler  and  binder 
(types  42-44  &  53-55)  tobacco  for  the 
marketing  year  begiiming  October  1. 
1988: 

(a)  Reserve  supply  level.  The  reserve 
supply  level  for  cigar-filler  and  binder 
(types  42-44  &  53-55)  tobacco  is  55.5 
million  pounds. 

(b)  Total  supply.  The  total  supply  of 
cigar-filler  and  binder  (types  42-44  &  53- 
55)  tobacco  for  the  marketing  year 
beginning  October  1, 1987  is  61.6  million 
pounds. 

(c)  Carryover  The  estimated 
carryover  of  cigar-filler  and  binder 
(types  42-44  &  53-55)  tobacco  for  the 
marketing  year  beginning  October  1, 
1988  is  45.6  million  pounds. 

(d)  National  marketing  quota.  The 
amount  of  the  national  marketing  quota 
for  cigar-filler  and  binder  (types  42-44. 
53-55)  tobacco  for  the  marketing  year 
beginning  October  1, 1988,  is  16.6  million 
pounds. 

(e)  National  acreage  allotment.  The 
national  acreage  allotment  is  8,295.85 
acres. 

(f)  National  acreage  factor  The 
national  acreage  factor  for  use  in 
determining  farm  acreage  allotments  for 
the  1988-89  marketing  year  is  1.0 

(g)  National  reserve.  The  national 
acreage  reserve  is  33  acres,  of  which 
30.0  acres  are  made  available  for  1988 
new  farms,  and  3.0  acres  are  made 
available  for  making  corrections  and 
adjusting  inequities  in  old  farm 
allotments. 


Authority:  Sees.  301,  312.  313.  375.  52  Stat. 
38,  as  amended.  46,  as  amended.  47.  as 
{Mnended,  66.  as  amended  (7  U.S.C.  1301. 
1312, 1313, 1375). 

Signed  at  Washington.  DC.  on  May  6. 1988. 
Milton  HMtz. 

Administrator,  Agricultural  Stpbilization  and 
Conservation  Service. 
|FR  Doc.  88-11406  Filed  5-19-L8:  8:45  am) 
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Agricultural  Stabilization  and 
Conservation  Service 

Commodity  Credit  Corporation 

1988-89  National  Mariceting  Quota  and 
Price  Support  Level  for  Burley 
Tobacco 

agency:  Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  and 
Commodity  Credit  Corporation  (CCC). 
USDA. 

ACTION:  Notice  of  determination. 

SUMMARY:  The  purpose  of  this  notice  is 
to  affirm  determinations  made  by  the 
Secretary  of  Agriculture  with  respect  to 
the  1988  crop  of  burley  tobacco  in 
accordance  with  the  Agricultural 
Adjustment  Act  of  1938.  as  amended, 
and  the  Agricultural  Act  of  1949,  as 
amended.  In  addition  to  other 
determinations,  the  Secretary  of 
Agriculture  determined  the  1988 
marketing  quota  for  burley  tobacco  to  be 
473.3  million  pounds  and  that  the  price 
support  level  for  the  1988  crop  would  be 
$1,500  per  pound. 
EFFECTIVE  DATE  February  1. 198& 
FDR  FURTHER  INFORMATION  CONTACT. 
Robert  L  Tarczy,  Agricultural 
Economist,  Commodity  Analysis 
Division,  ASCS,  Room  3736-South 
Building.  P.O.  Box  2415.  Washington,  DC 
20013,  (202)  447-5187.  The  Final 
Regulatory  Impact  Analysis  describing 
the  options  considered  in  developing 
this  notice  and  the  impact  of 
implementing  each  option  is  available 
on  request  from  Robert  L.  Tarczy. 
SUPPLEMENTARY  INFORMATION:  This 

notice  has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and  • 

Departmental  Regulation  No.  1512-1  and 
has  been  classified  "not  major."  This 
action  has  been  classified  "not  major" 
since  implementation  of  these 
determinations  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more,  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
governments,  or  geographical  region,  or 
(3)  significant  adverse  effects  on 
competition,  employment  investment 
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productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enerprises 
in  domestic  or  export  markets. 

The  title  and  nimiber  of  the  Federal 
Assistance  Program  to  which  this  notice 
applies  are:  T\tle — Conmiodity  Loan  and 
Purchases;  Number  10.051,  as  set  forth  in 
the  Catalog  of  Federal  Domestic 
Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  neither 
the  Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  nor  the 
Commodity  Credit  Corporation  (CCC) 
are  required  by  5  U.S.C.  553  or  any 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  notice. 

This  notice  of  determination  is  issued 
in  accordance  with  the  Agricultural 
Adjustment  Act  of  1938,  as  amended 
(the  "1938  Act"),  and  the  Agricultural 
Act  of  1949,  as  amended  (the  "1949 
Act"),  in  order  to  announce  for  the  1988 
marketing  year  for  burley  tobacco  the 
following: 

1.  The  amount  of  domestic 

manufacturers  intentions: 

2.  The  amount  of  the  average  exports  for 

the  1985. 1986,  and  1987  crop  years; 

3.  The  amount  of  the  reserve  stock  level; 

4.  The  amount  of  adjustment  needed  to 

maintsrin  loan  stocks  at  the  reserve 
stock  level; 

5.  The  amount  of  the  national  marketing 

quota; 

6.  The  national  acreage  reserve: 

A.  For  establishing  acreage  allotments 
for  new  farms,  and 

B.  For  making  corrections  and         I 
adjusting  inequities  in  old  farms; ' 

7.  The  national  factor  and 

8.  The  price  support  level. 

The  determinations  set  forth  in  this 
notice  have  been  made  on  the  basis  of 
the  latest  available  statistics  of  the 
Federal  Goverrmient. 

Marketing  Quotas 

Section  319  of  the  1938  Act  provides, 
in  part,  that  the  national  marketing 
quota  for  a  marketing  year  for  burley 
tobacco  is  the  quantity  of  such  tobacco 
that  is  not  more  than  103  percent  and 
not  less  than  97  percent  of  the  total  of: 
(1)  The  amount  of  burley  tobacco  that 
domestic  manufacturers  of  cigarettes 
estimate  they  intend  to  purchase  in  U.S. 
auction  markets  or  from  producers,  (2) 
the  average  quantity  exported  annually 
from  the  U.S.  during  the  three  marketing 
years  immediately  preceding  the 
marketing  year  for  which  the 
determination  is  being  made,  and  (3)  the 
quantity,  if  any,  necessary  to  adjust  loan 
stocks  to  the  reserve  stocJc  level.  Section 


319(a)(3)(B)  further  provides  that,  with 
respect  to  the  1986  through  1989 
marketing  years,  any  reduction  in  the 
national  marketing  quota  being 
determined  shall  not  exceed  six  percent 
of  the  previous  year's  national 
marketing  quota.  The  "reserve  stock 
level"  is  defmed  in  section  301(b)(14)(D) 
of  the  1938  Act  as  the  greater  of  50 
million  pounds  or  15  percent  of  the 
national  marketing  quota  for  burley 
tobacco  for  the  marketing  year 
immediately  preceding  the  marketing 
year  for  which  the  level  is  being 
determined. 

Section  320A  of  the  1938  Act  provides 
that  all  domestic  manufacturers  of 
cigarettes  with  more  than  1  percent  of 
U.S.  cigarette  production  and  sales  shall 
submit  to  the  Secretary  a  statement  of 
purchase  intentions  for  the  1988  crop  of 
burley  by  January  15, 1988.  Six  such 
manufacturers  were  required  to  submit 
such  a  statement  for  the  1988  crop  and 
the  total  of  their  intended  purchases  for 
the  1988  crop  was  364.5  million  pounds. 

For  the  years  prior  to  1986.  industry 
ofRcials  noted  that  significant  amoimts 
of  both  domestic  and  foreign-grown 
burley  tobaccos  blended  with  domestic 
flue-cured  tobacco  were  reported  to  the 
Bureau  of  Census  as  flue-cured  tobacco 
exports.  Census  recorded  exports  of 
burley  totaled  150.6  million  pounds,  farm 
sales-weight,  for  the  1985-86  yean 
however,  the  USDA  adjused  number 
more  accurately  reflects  actual  exports. 

At  the  request  of  the  Bureau  of 
Census,  exporters  have  enhanced  the 
accuracy  of  their  declarations.  It 
appears  that  due  to  shifts  among  certain 
export  categories  beginning  in  1986. 
Census  data  are  now  signiHcantly  more 
accurate.  Because  of  this,  actual  Census 
data  was  used  for  1986-87.  Accordingly, 
the  three-year  average  of  exports  is  165 
million  pounds.  This  is  based  on 
adjusted  1985  exports  of  164.6  million 
pounds,  1986  Census-reported  exports  of 
165.3  million  pounds,  and  USDA- 
projected  1987  exports  of  165  million 
pounds. 

In  accordance  with  section 
301(b)(14)(D)  of  the  1938  Act,  the  reserve 
stock  level  is  the  greater  of  50  million 
pounds  or  15  percent  of  the  1987 
marketing  quota  for  burley  tobacco.  The 
national  marketing  quota  for  the  1987 
crop  year  was  464  million  pounds  (52  FR 
18255).  Accordingly,  the  reserve  stock 
level  for  use  in  determining  the  1988 
marketing  quota  for  burley  tobacco  is  70 
million  pounds. 

As  of  January  22. 1988  the  two  loan 
associations  had  in  their  inventory  61 
million  pounds  of  1985  and  1986  crop 
burley  tobacco  which  remained  unsold 
(net  of  deferred  sales).  In  addition,  an 
estimated  92  million  pounds  of  the  1987 


crop  was  expected  to  be  pledged  as 
collateral  for  price  support  loans.  The 
amount  of  tobacco  in  excess  of  the 
reserve  stock  level  is  estimated  at  83 
million  pounds  (61  million  pounds  plus 
92  milhon  pounds  minus  70  million 
pounds).  However,  the  1938  Act  limits 
the  downward  adjustment  to  one-half 
the  excess  reserves.  Therefore,  the 
adjustment  to  the  reserve  stock  level  is 
a  decrease  of  41.5  million  pounds. 

The  total  of  the  three  marketing  quota 
components  for  the  1988-89  marketing 
year  is  488  million  pounds.  Section  319 
of  the  1938  Act  further  provides  that  the 
Secretary  may  increase  or  decrease  the 
total  by  3  percent  To  ensure  against  the 
development  of  an  oversupply  situation, 
the  Secfetary  exercised  this 
discretionary  authority  to  decrease  the 
three-component  total  by  three  percent. 
Accordingly,  the  national  marketing 
quota  for  the  marketing  year  beginning 
October  1, 1988  for  burley  tobacco  is 
473.4  million  pounds. 

In  accordance  with  section  319(c)  of 
the  1938  Act  (7  U.S.C.  1314(e)),  the 
Secretary  is  authorized  to  establish  a 
national  reserve  from  the  national 
acreage  allotment  in  an  amount 
equivalent  to  not  more  than  3  percent  of 
the  national  acreage  allotment  for  the 
purpose  of  making  corrections  in  farm 
acreage  allotments,  adjusting  for 
inequities,  and  for  establishing 
allotments  for  new  farms.  The  Secretary 
has  determined  that  a  national  reserve 
for  the  1988  crop  of  burley  tobacco  of 
490,000  pounds  is  adequate  for  these 
purposes. 

Price  Support 

Price  support  is  required  to  be  made 
available  for  each  crop  of  a  kind  of 
tobacco  for  which  quotas  are  in  effect. 
or  for  which  marketing  quotas  have  not 
been  disapproved  by  producers,  at  a 
level  which  is  determined  in  accordance 
with  a  formula  prescribed  in  section  106 
of  the  1949  Act.  With  respect  to  the  1988 
crop  of  burley  tobacco,  the  level  of 
support  is  determined  in  accordance 
with  sections  106(d)  and  (f)  of  the  1949 
Act 

Section  106(f)(4)  of  the  1949  Act 
provides  that  the  level  of  support  of  the 
1988  crop  of  buriey  tobacco  shall  be:  (1) 
The  level  in  cents  per  pound  at  which 
the  1987  crop  of  burley  tobacco  was 
supported,  plus  or  minus,  respectively, 
(2)  an  adjustment  of  not  less  than  65 
percent  nor  more  than  100  percent  of  the 
total,  as  determined  by  the  Secretary 
after  taking  into  consideration  the 
supply  of  the  kind  of  tobacco  involved  in 
relation  to  demand,  of: 
(A)  66.7  percent  of  the  amount  by  which: 

(I)  The  average  price  received  by 


producers  for  burley  tobacco  on  the  - 
United  States  auction  markets,  as 
determined  by  the  Secretary,  during 
the  5  marketing  years  immediately 
preceding  the  marketing  year  for 
which  the  determination  is  being 
made,  excluding  the  year  in  which 
the  average  price  was  the  lowest  in 
such  period,  is  greater  or  less  than 
(11)  The  average  price  received  by 
producers  for  burley  tobacco  on  the 
United  States  auction  markets,  as 
determined  by  the  Secretary,  during 
the  5  marketing  years  immediately 
preceding  the  marketing  year  prior 
to  the  marketing  year  for  which  the 
determination  is  being  made, 
excluding  the  year  in  which  the 
average  price  was  the  highest  and 
the  year  in  which  the  average  price 
was  the  lowest  in  such  period;  and 
(B)  33.3  percent  of  the  change,  expressed 
as  a  cost  per  pound  of  tobacco,  in 
the  index  of  prices  paid  by  burley 
tobacco  producers  from  January  1  to 
'    December  31  of  the  calendar  year 
immediately  preceding  the  year  in 
which  the  determination  is  made. 
For  the  purpose  of  calculating  the 
market-price  component  of  the  support 
level,  the  1949  Act  provides  that  the 
average  market  price  be  reduced  3.9 
cents  per  pound  for  the  1985  marketing 
year  and  30  cents  per  pound  for  prior 
marketing  years. 

The  difference  between  the  two  5-year 
averages  (the  difference  between  (A)(1) 
and  (A)(II))  is  1.8  cents  per  pound.  The 
difference  in  the  cost  index  from 
January  1  to  December  31, 1987  is  0.6 
cents  per  pound. 

'  Applying  these  components  to  the 
price  support  formula  (1.8  cents  per 
pound,  two-thirds  weight;  0.6  cents  per 
pound,  one-third  weight)  results  in  a  1.4 
cent  increase  in  the  level  of  price 
support  frtim  the  previous  year. 
However,  section  106  further  provides 
that  the  Secretary  may  limit  the  diange 
in  the  price  support  level  to  no  less  than 
65  percent  of  the  change  that  otherwise 
Would  have  occurred  if  an  oversupply 
exists  for  such  kind  of  tobacco.  The  total 
supply  of  buriey  is  sufficient  for  about 
2.95  years'  use.  This  ratio  is  expected  to 
drop  to  2.75  in  1908.  Generally,  a 
quantity  which  is  equal  to  2.6  years'  use 
is  considered  to  be  normal.  Since 
supplies  are  only  slightly  excessive,  the 
increase  in  price  support  has  been 
limited  to  86  percent  of  the  increase  that 
Would  have  otherwise  been  established. 

SecUon  106(f)(8)  of  the  1949  Act 
provides  that  the  price  support  level  for 
the  1988  crop  of  buriey  tobacco  will  be 
reduced  by  1.4  percent  from  the  level 
otherwise  determined  in  accordance 
with  section  106  or  that  in  lieu  of  such  a 


reduction,  an  assessment  be  established 
in  an  amount  that  will  realize  a 
reduction  in  outlays  which  would  have 
resulted  from  such  a  reduction  in  the 
price  support  level.  On  March  18, 1988. 
the  Secretary  announced  that  an 
assessment  of  .4  cents  per  pound  would 
be  imposed,  with  producers  and 
purchasers  of  burley  tobacco  each  being 
responsible  for  one-half  of  this  amount. 
Accordingly,  the  1988  crop  of  burley 
tobacco  will  be  supported  at  150.0  cents 
per  pound. 

The  level  of  support  for  the  1988  crop 
of  burley  tobacco  was  announced  on 
March  18, 1988  and  the  national 
marketing  quota  for  the  1968  burley 
marketing  year  was  announced  on 
February  1, 1988  by  the  Secretary  of 
Agriculture.  This  notice  affirms  these 
determinations. 

Determinations  lOW-80  Marketing  Year 

Accordingly,  the  following 
determinations  have  been  made  for 
burley  tobacco  for  the  marketing  year 
begiiming  October  1, 1988: 

(a)  Domestic  manufacturers' 
intentions.  Manufacturers'  intentions  to 
purchase  for  the  1988  year  totaled  364.5 
million  pounds. 

(b)  3-year  average  exports.  The  3-year 
average  of  exports  is  165  million  pounds, 
based  on  exports  of  164.6  million 
pounds.  165.3  million  pounds  and  165 
million  pounds  for  the  1985, 1986,  and 
1987  crop  years,  respectively. 

(c)  Reserve  stock  level.  The  reserve 
stodc  is  70  million  pounds,  based  on  15 
percent  of  1987*8  national  marketing 
quota  of  464  million  pounds. 

(d)  Adjustment  for  the  reserve  stock 
level.  The  adjustment  for  the  reserve 
stock  level  is  41.5  million  pounds,  based 
on  a  reserve  stock  level  of  70  million 
pounds,  anticipated  loan  stocks  of  153 
million  pounds,  and  the  requirement  that 
the  adjustment  be  limited  to  half  the 
excess  if  the  excess  exceeds  70  million 
pounds. 

(e)  National  marketing  quota.  The 
national  marketing  quota  is  473.4  million 
pounds. 

(f)  National  reserve.  The  national 
reserve  for  making  corrections  and 
adjusting  inequities  in  old  farm  acreage 
allotments  and  for  establishing 
allotments  for  new  farms  has  been 
determined  to  be  490,000  pounds. 

(g)  National  acreage  factor.  The 
national  factor  is  determined  to  be  1.02. 

(h)  Price  support  level.  The  level  of 
support  for  the  1988  crop  of  burley 
tobacco  is  150.0  cents  per  pound. 

(Sees.  301.  313,  317,  375,  52  Stat.  38.  as 
amended  47,  as  amended.  79  Stat.  66.  as 
amended  (7  U.S.C  1301, 1313. 1314c  1375); 
Sees.  lOe,  401, 74  Stat,  a  as  amended,  63  Stat. 
1054.  as  amended  (7  U.S.C.  1445, 1421)) 


Signed  at  Washington,  DC  on  May  13, 
1986. 
Milton  Herts. 

Administrator,  Agricultural  Stabiliration  and 
Conservation  Service  and  Executive  Vice 
President,  Commodity  Credit  Corporation. 
[FR  Doc.  88-11407  Filed  5-l».a8;  8:45  am] 

BIUJNQ  COOC  M104C-II 


Food  and  Nutrition  Service 

National  Advisory  Council  on  Child 
Nutrition;  Meeting 

agency:  Food  and  Nutrition  Service. 
USDA. 

AcnON:  Notice. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  notice  is  hereby  given  that  the 
National  Advisory  Council  on  Child 
Nutrition,  established  by  section  15  of 
the  National  School  Lunch  Act  to  make 
a  continuing  study  of  the  Child  Nutrition 
Programs  of  the  United  States 
Department  of  Agriculture,  has 
scheduled  a  meeting  for  June  7-9. 1988. 

DATE  The  meeting  will  take  place  from 
9:00  a.m.  to  5:00  p.m.  on  Tuesday  and 
Wednesday.  June  7  and  8  and  from  9:00 
a.m.  to  noon  on  Thursday,  June  9. 

ADDRESS:  The  meeting  will  be  held  at 
the  Rosslyn  Westpark  Hotel.  1900  North 
Fort  Myer  Drive,  Arlington,  Virginia 
22209. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Lou  Pastura,  Child  Nutrition 
Division,  Food  and  Nutrition  Service, 
U.S.  Department  of  Agriculture,  3101 
Park  Center  Drive.  Alexandria,  Virginia 
22302,  (703)  756-3620. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  devoted  primarily  to  a 
discussion  of  current  program  issues 
and  the  development  of  the  1988 
biennial  report  to  the  President  and  the 
Congress.  If  time  permits,  the  general 
pubUc  will  be  allowed  to  participate  in 
the  discussions.  The  agenda  will  be 
available  15  days  prior  to  the  meeting. 
Requests  for  the  agenda  should  be  sent 
to  Mr.  George  A.  Braley.  Executive 
Secretary,  National  Advisory  Council  on 
Child  Nutrition,  U.S.  Department  of 
Agriculture.  Food  and  Nutrition  Service, 
3101  Park  Center  Drive,  Alexandria, 
Virginia  22302. 

Dated:  May  13. 1988. 
Anna  Kondratas. 

Administrator,  Food  and  Nutrition  Sarice. 
[FR  Doc  88-11409  Filed  5-19-68;  &-45  am] 
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Klamath  National  Forest;  Kangaroo 
Fire  Recovery;  Siskiyou  County,  CA; 
Environmental  Impact  Statemeiit; 
Cancellation  I 

The  Department  of  Agriculture,  Fbrest 
Service,  has  withdrawn  its  proposal  to 
implement  fire  recovery  projects  on  a 
portion  of  the  Fort/Copper  fire  area  on 
the  Oak  Knoll  Ranger  District;  the 
project  boundary  being  the  Kangaroo 
released  roadless  area. 

The  Notice  of  Intent,  pubhshed  in  the 
Federal  Register  of  February  11, 1988,  is 
hereby  rescinded  (53  FR  4049]. 

FOR  FURTHER  INFORMATION  CONTACT 

JoEllen  J.  Keil,  Resource  Officer,  Oak 
Knoll  Ranger  District,  Klamath  National 
Forest.  22541  Highway  96,  Klamath 
River,  California  96050;  telephone  (916) 
465-2241. 

Date:  May  9. 1988. 
Barbara  Holder, 
Deputy  Forest  Supervisor. 
(FR  Doc.  88-11219  Filed  5-19-88;  8:45  am] 

BILUNG  COOe  3410-1 1-« 


DEPARTMENT  OF  COMMERCE 

National  Technology  Medal 
Nomination  Evaluation  Committee; 
Meeting 

agency:  Office  of  Productivity, 
Technology  and  Innovation,  Office  of 
Economic  Affairs,  Commerce. 
ACTION:  Notice  of  meeting. 

summary:  This  notice  announces  the 
forthcoming  meeting  of  the  National 
Technology  Medal  Nomination 
Evaluation  Committee.  The  Committee 
was  chartered  on  February  9, 1984  and 
rechartered  February  4, 1988.  The 
Committee  makes  recommendations  to 
the  Secretary  of  Commerce,  through  a 
Steering  Committee,  concerning  award 
of  the  National  Technology  Medal. 

The  Committee  will  meet  to  discuss 
primarily  organizational  matters  dealing 
with  the  committee  and  to  acquaint  new 
members  of  the  Committee  with  its 
procedures  and  operations. 

Time  and  Place:  The  meeting  will  be 
open  and  will  begin  at  10:00  a.m.  and 
end  at  3:30  p.m.  on  May  24.  The  meeting 
will  be  held  in  Room  280  of  the  National 
Academy  of  Engineering,  2101 
Constitution  Avenue,  NW.,  Washington 
DC,  20418. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Paul  Braden,  Executive  Director, 
National  Medal  Nomination  Evaluation 
Committee,  Room  4814-B,  Herbert  C. 
Hoover  Building,  U.S.  Department  of 


Commerce,  Washington,  DC  20230,  (202J 

377-5572. 

SUPPLEMENTARY  INFORMATION:  Due  tO 

scheduling  difficulties  of  various 
conunittee  members,  it  was  not  possible 
to  provide  15  days  notice  for  the 
meeting. 

Date:  May  17, 1988. 
Jack  Williams, 

Director,  Office  of  Productivity,  Technology 
and  Inno  vat  ion. 

(FR  Doc.  88-11430  Filed  S-19-88;  8:45  am] 

BtLUNO  COOe  3S10-1S-M 


Minority  Business  Development 
Agency 

Minority  Business  Development 
Application;  Richmond,  VA 

agency:  Minority  Business 
Development  Agency,  Commerce 
action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MED A] 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  12  months  is  estimated  at  $194,118 
for  the  project  performance  of  October 
1, 1988  to  September  30. 1989.  The 
MBDC  will  operate  in  the  Richmond, 
Virginia  Metropolitan  Statistical  Area. 
The  first  year  cost  for  the  MBDC  will 
consist  of  $165,000  in  Federal  Funds  and 
a  minimum  of  $29,118  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services).  The  award  number  will  be  03- 
10-88006-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organizations, 
local  and  state  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  Coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 


Applications  will  be  judged  on. the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  tO|' 
the  firm  in  providing  management  and 
technical  assistance;  the  firm's  proposed  , 
approach  to  performing  the  work 
requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MDBA  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
applications  is  June  30, 1988. 
Applications  must  be  postmarked  on  or 
before  June  30. 1988. 

address:  Washington  Regional  Office, 
Minority  Business  Development  Agency, 
U.S.  Department  of  Commerce,  Room 
6723,  Washington,  DC  20230,  202/377- 
8275. 

FOR  FURTHER  INFORMATION  CONTACT: 

Willie  J.  Williams,  Regional  Director, 
Washington  Regional  Office. 

supplementary  information: 

Questions  concerning  the  preceding 
information,  copies  of  application  Idts 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance] 
Dated:  May  16, 1988. 

WUUe  J.  Williams. 

Regional  Director,  Washington  Regional  , 

Office.  ' 

(FR  Doc.  88-11388  Filed  5-19-88;  8:45  am] 

BILUNO  COOE  3S10->1-« 


COMMITTEE  FOR  PURCHASE  FROM 
BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1988;  Additions  and 
Deletion 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

action:  Additions  to  and  Deletion  from 
Procurement  List. 

summary:  This  action  adds  to  and 
deletes  from  Procurement  List  1988  a 
commodity  to  be  produced  and  services 
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to  be  provided  by  workshops  for  the 
blind  or  other  severely  handicapped. 
effective  date:  June  20, 198& 
address:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT 
E.  R.  Alley,  Jr.  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On 
November  6, 1987  and  March  11  and 
March  25, 1988,  the  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published 
notices  (52  FR  42704,  53  FR  7963,  and  53 
FR  9798)  of  proposed  additions  to  and 
deletion  from  Procurement  List  1988. 
December  10. 1987  (52  FR  46926). 

Additions 

•After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodity  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  4ft-48c,  85  Stat.  77  and 
41  CFR  51-2.6. 1  certify  that  the 
following  actions  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodity  ^nd  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodity  and  provide  the  services 
procured  by  the  Government. 

Accordingly,  the  following  commodity 
and  services  are  hereby  added  to 
Procurement  List  1988: 

Commodity 

Pad,  Desk,  Paperboard 
7520-00-224-7238 

Services 

Litter  Pick-Up 

Tinker  Air  Force  Base,  Oklahoma 
Preservation  and  Packaging 
New  Cumberland  Army  Depot, 

Pennsylvania 
Removal  of  Tool  Identification  Numbers 
Tinker  Air  Force  Base,  Oklahoma 

Deletion 

'  After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  service  listed  below 
is  no  longer  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C,  85  Stat.  77  and  41  CFR  51-2.6. 

Service 
Administrative  Services 


Environmental  Protection  Agency  at  the 

following  locations: 

Beltsville  Research  Laboratory 

Beltsville,  Maryland 

6100  Executive  Boulevard 

Rockville,  Maryland 

9100  Brookville  Road 

Silver  Spring,  Maryland 
E.  R.  Alley.  Jr., 
Acting  Executive  Director. 
(FR  Doc.  88-11371  Filed  5-l»-88;  8:45  am] 

BILUNQ  COOC  S«20-39-M 


Procurement  List  1988;  Proposed 
Additions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

action:  Proposed  Additions  to 
Procurement  List. 

summary:  The  Committee  has  received 
proposals  to  add  to  Procurement  List 
1988  a  commodity  to  be  produced  and  a 
service  to  be  provided  by  workshops  for 
the  blind  and  other  severely 
handicapped. 

Comments  must  be  received  on  or 
before:  June  20. 1988. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway. 
Ariington.  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT 

E.R.  Alley,  Jr.  (703)  557-1145. 

SUPPIXMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2).  85  Stat.  77  and  41  CFR  51-2.6. 
Its  purpose  is  to  provide  interested 
persons  an  opportunity  to  submit 
comments  on  the  possible  impact  of  the 
proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodity  and  service 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodity  and  service  to  Procurement 
List  1988,  December  10. 1987  (52  FR 
46926). 

Commodity 

Rag,  Wiping 
7920-00-205-1711 
(Requirements  for  Warner  Robins, 
Georgia  only) 

Service 

Commissary  Shelf  Stocking,  Custodial 
and  Warehouse  Service 


McClellan  Air  Force  Base,  California 
E.R.  Alley,  Jr^ 

Acting  Executive  Director. 

(FR  Doa  88-11372  Filed  5-19-88: 8:45  am| 

BNJJNQ  COOE  MlO-39^ 


DEPARTMENT  OF  DEFENSE 

Department  of  ttte  Air  Force 

USAF  Scientific  Advisory  Board. 
Meeting 

May  17, 1988. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Integrated 
Avionics  will  meet  on  6-7  June  1988. 
from  8:00  a.m.  to  SKX)  p.m.,  at  The  Boeing 
Company,  Seattle,  Washington  98124- 
2207. 

The  purpose  of  this  meeting  is  to 
review  the  status  of  technology 
programs  and  full-scale  development 
programs  pertinent  to  the  Air  Force 
research  and  development  efforts  in 
integrated  avionics.  This  meeting  will 
involve  discussions  of  classified  defense 
matters  listed  in  section  552b(c)  of  Title 
5,  United  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
accordingly  will  be  closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-4648. 
Patsy  ].  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 

(FR  Doc.  88-11347  Filed  5-19-88:  8:45  am] 

BILUNO  COOE  3910-01-M 


USAF  Scientific  Advisory  Board; 
Meeting 

May  17, 1988. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Integrated 
Avionics  will  meet  on  6-7  June  1988, 
fixim  8:00  a.m.  to  5:00  p.m..  at  the 
McDonnell  Douglas  Corporation,  St 
Louil  MO  63166. 

The  purpose  of  this  meeting  is  to 
review  the  status  of  technology 
programs  and  full-scale  development 
programs  pertinent  to  the  Air  Force 
research  and  development  efforts  in 
integrated  avionics.  This  meeting  will 
involve  discussions  of  classified  defense 
matters  listed  in  section  552b(c)  of  Title 
5.  United  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
accofdingly  will  be  closed  to  the  public. 


iau8 
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For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-4648. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[PR  Doc.  88-11348  Filed  5-19-88;  8:45  am] 
BNJJNQ  COOC  M1IMI1-H 


USAF  Scientific  Advisory  Board; 
Meeting 

May  17. 1988. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Integrated 
Avionics  will  meet  on  13-15  June  1988, 
from  8:00  a.m.  to  5«)  p.m.,  at  the  TRW 
Electronic  Systems  Group,  San  Diego, 
CA  9212& 

The  purpose  of  this  meeting  is  to 
review  the  status  of  technology 
programs  and  full-scale  development 
programs  pertinent  to  the  Air  Force 
research  and  development  efforts  in 
integrated  avionics.  This  meeting  wiD 
involve  discussions  of  classified  defense 
matters  listed  in  section  552b(c]  of  Title 
5,  United  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
accordingly  will  be  closed  to  the  public. 

For  farther  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-4648. 
Palsy  |.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc  88-11348  Filed  5-19-88;  ft4S  am] 

BHUNQCOOC  3tlt  Ql  M 


USAF  Scientific  Advisory  Boarc^ 
Meeting 

May  17, 1988. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Integrated 
Avionics  will  meet  on  13-15  June  1988, 
from  8KX)  a.m.  to  5:00  p.m.,  at  Hughes 
Aircraft  Company,  Los  Angeles,  CA 
90045-0066. 

The  purpose  of  this  meeting  is  to 
review  the  status  of  technology 
programs  and  full-scale  development 
programs  pertinent  to  the  Air  Force 
research  and  development  efforts  in 
integrated  avionics.  This  meeting  will 
involve  discussions  of  classified  defemse 
matters  listed  in  section  552b(c]  of  Title 
5,  United  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
accordingly  will  be  closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  687-464& 
Patsy  ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer.^ 
(FR  Doc  88-11351  Filed  5-19-88: 8:45  am] 

MUMS  COOC  SilS-OI-ll 


USAF  Scientific  Advisory  Board; 
Meeting 

May  17. 1968. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Integrated 
Avionics  will  meet  on  29-30  June  1988, 
from  8:00  a.m.  to  5:00  pjn..  at  the 
Pentagon,  Washington.  DC  20330-543a 

The  purpose  of  ^is  meeting  is  to 
review  the  status  of  technology 
programs  and  full-scale  development 
programs  pertinent  to  the  Air  Force 
research  and  development  efforts  in 
integrated  avionics.  This  meeting  will 
involve  discussions  of  classified  defense 
matters  listed  in  section  552b(c)  of  Title 
5,  United  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
accordingly  wiJJ1>e  closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-^1648. 
i>atBy ).  Conner. 

AirForce  Federal  Register  Liaisai  Officer. 
[FR  Doc  88-11350  Filed  5-19-88:  8:45  am] 
BiLUMO  COOC  MW-ei-M 


DEPARTMENT  OF  ENERGY 

Office  of  Assistant  Secretary  for 
International  Affairs  and  Energy 


Proposed  Subsequent  Arrangement 
Between  dw  USA  and  Switzerland 

Pursuant  to  Section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  Between  the  Government 
of  the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  Concerning  Peacehil  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  Between  the 
Government  of  the  United  States  of 
America  and  the  Government  of 
Switzerland  Concerning  Qvil  Uses  of 
Atomic  Energy,  as  amended. 

This  subsequent  arrangement  would 
give  approval,  which  must  be  obtained 
under  the  above-mentioned  agreements 
for  the  following  transfer  of  special 
nuclear  materials  of  United  States 
origin,  or  of  special  nuclear  materials 
produced  through  the  use  of  materials  of 
United  States  origin,  as  follows:  From 
Switzerland  to  United  Kingdom  (British 
Nuclear  Fuels,  pic.)  for  the  purpose  of 
reprocessing,  128  irradiated  fuel 
assemblies,  containing  approximately 
50.000  kilograms  of  uranium,  enriched  to 
approximately  0.9%  in  U-235  and  520 
kilograms  of  plutonium,  from  the 
Gosgen-Daniken  nuclear  power  station. 


This  subseqtient  arrangement  is 
designated  as  RTD/EU  (SD)-7a  The 
Department  of  Energy  has  received 
letters  of  assurance  from  the 
Government  of  Switzerland  that  the         ,{ 
recovered  uranium  and  j)lutonium  will 
be  stored  in  the  United  Kingdom,  and 
will  not  be  transferred  from  the  United 
Kingdom,  nor  put  to  any  use,  without  the 
prior  consent  of  the  United  States 
Government. 

In  accordance  witii  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice  and  after  fifteen  days  of 
continous  session  of  the  Congress, 
beginning  the  day  after  the  date  on 
which  the  reports  required  by  section 
131b(l)  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (42  U.S.C  2160)  are 
submitted  to  the  Committee  on  Foreign 
A^airs  of  the  House  of  Representatives 
and  the  Commission  on  Foreign 
Relations  of  the  Senate.  The  two  time 
periods  referred  to  above  shall  run 
concurrently. 

Date;  May  17, 1988. 

George ).  Bndley  |r.. 

Principal  Deputy  Assistant  Secretary  for 
International  Affairs  and  Energy 
Emergencies. 

[FR  Doc  88-11328  Piled  5-19-88;  8:45  am] 

BNXma  CODE  648IH>t-«i 


Proposed  Subsequent  Arrangement 
Betiveen  ttie  USA  and  Switzerland 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of 
proposed  "subsequent  arrangements" 
under  the  Additional  Agreement  for 
Cooperation  Between  the  Government 
of  the  United  States  of  America  and  the 
Euorpean  Atomic  Energy  Community 
(EURATOM)  Concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  Between  the 
Government  of  the  United  States  of 
America  and  the  Government  of 
Switzerland  Concerning  Civil  Uses  of 
Atomic  Energy,  as  amended. 

These  subsequent  arrangemenu 
would  give  approval,  which  must  be 
obtained  under  the  above-mentioned 
agreements  for  the  following  transfer  of 
special  nuclear  materials  of  United 
States  origin,  or  of  special  nuclear 
materials  produced  through  the  use  of 
materials  of  United  States  origin,  as 
follows:  from  Switzerland  to  ^ance. 


Compagnie  Generale  des  Matieres 
Nucleaires  (COGEMA),  for  the  purpose 
of  reprocessing,  60  irradiated  fuel 
assemblies,  containing  approximately 
.  10,567  kilograms  of  uranium,  enriched  to 
approximately  0.81%  in  U-235  and  92 
kilograms  of  plutonium,  from  the 
Muhleberg  nuclear  power  station,  and  96 
irradiated  fuel  assemblies,  containing 
approximately  29,613  kilo^ams  of 
uranium,  enriched  to  approximately 
1.02%  in  U-235  and  294  kilograms  of 
plutonium,  from  the  Beznau  nuclear, 
power  station.  These  subsequent 
arrangements  are  designated  as  RTD/ 
EU(SD)-68  and  RTD/EU(SD)-69, 
respectively.  The  Department  of  Energy 
has  received  letters  of  assurance  from 
the  Government  of  Switzerland  that  the 
recovered  uranium  and  plutonium  will 
be  stored  in  France,  and  will  not  be 
transferred  itora  France,  nor  put  to  any 
use,  without  the  prior  consent  of  the 
United  States  Government. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  these 
subsequent  arrangements  will  not  be 
inimical  to  the  common  defense  and 
security. 

These  subsequent  arrangements  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice  and  after  fifteen  days  of 
continuous  session  of  the  Congress, 
beginning  the  day  after  the  date  on 
which  the  reports  required  by  section 
131  of  the  Atomic  Energy  Act  of  1954,  as 
amended  (42  U.S.C.  2160)  are  submitted 
to  the  Committee  on  Foreign  Affairs  of 
the  House  of  Representatives  and  the 
Committee  on  Foreign  Relations  of  the 
Senate.  The  two  time  periods  referred  to 
above  shall  run  concurrently. 

Dated:  May  17. 1988. 
George  |.  Bradley,  Jr., 
Principal  Deputy  Assistant  Secretary  for 
International  Affairs  and  Energy 
Emergencies. 
[FR  Doc.  88-11327  Filed  5-19-88;  8:45  am] 

BIUJNQ  CODE  64S(M)1-M 

Uquids  Transportation  Tasic  Group, 
Coordinating  Subcommittee  on 
Petroleum  Storage  &  Transportation, 
National  Petroleum  Council;  Open 
Meeting 

Notice  is  hereby  given  of  the  following 

meeting: 

Name:  Liquids  Transportation  Task 
Group,  Coordinating  Subcommittee  on 
■  Petroleum  Storage  &  Transportation  of 
the  National  Petroleum  Council. 

Date  and  Time:  Friday,  June  3, 1988, 
10:00  a.m.  (Please  note:  This  meeting 
replaces  the  one  scheduled  for  May 
25, 1988,  which  had  to  be  canceled.) 


Place:  O'Hara  Marriott  Hotel,  Salon  A. 

8535  West  Higgins,  Chicago,  Illinois. 
Contact:  Margie  D.  Biggerstaff,  U.S. 

Department  of  Energy,  Office  of  Fossil 

Energy  (FE-1),  Washignton,  DC  20585. 

Telephone:  202/586-4695. 

Purpose  of  the  parent  council:  To 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and  gas 
or  the  oil  and  gas  industries. 

Purpose  of  the  meeting:  Discuss 
pipeline  survey  and  progress  on 
individual  assignments. 

Tentative  Agenda: 

Opening  remarks  by  Chairman  and 
Government  Cochairman. 

Discuss  the  pipeline  survey. 

Review  progress  on  individual 
assignments. 

Discuss  any  other  matters  pertinent  to 
the  overall  assignment  from  the 
Secretary  of  Energy. 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairman  of  the 
Task  Group  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Task  Group  will  be  permitted  to 
do  so,  either  before  or  after  the  meeting. 
Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to 
agenda  items  should  contact  Ms.  Margie 
D.  Biggerstaff  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  5 
days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 

Summary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 
Freedom  of  Information  Reading  Room, 
Room  lE-190,  DOE  Forrestal  Building. 
1000  Independence  Avenue  SW., 
Washington,  DC,  between  the  hours  of 
9:00  AM  and  4:00  PM  Monday  through 
Friday,  except  Federal  holidays., 
Donald  L  Bauer, 

Principal  Deputy  Assistant  Secretary,  Fossil 
Energy. 

(FR  Doc.  88-11478  Filed  5-18-8;  2:30  pm] 
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lERA  Docket  No.  Ba-22-NGl 

Phillips  66  Natural  Gas  Co.  and 
Marathon  Ojl  Co^  Application  To 
Amend  Authorization  To  Export 
Uquefied  Natural  Gas 

agency:  Economic  Regulatory 
Administration,  DOE. 


action:  Notice  of  application  to  amend 
authorization  to  export  liquefied  natural 
gas. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  April  11, 1988,  of  an  application  filed 
by  Phillips  66  Nalural  Gas  Company 
(Phillips  66)  and  Marathon  Oil  Company 
(Marathon)  requesting  approval  of  a  15- 
year  extension  and  modification  of  their 
existing  authorization  to  export  liquefied 
natural  gas  (LNG)  from  the  Kenbi 
peninsula  of  Alaska  to  Japan. 

The  application  is  filed  with  the  ERA 
pursuant  to  Section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 

DATE:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  June  20. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Frank  Duchaine,  Natural  Gas  Division, 
Economic  Regulatory  Administration, 
U.S.  Department  of  Energy,  Forrestal 
Building.  Room  GA-076, 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  586-8233 

Diane  Stubbs.  Natural  Gas  and  Mineral 
Leasing,  Office  of  General  Counsel, 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  6E-042. 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  588-6667 

SUPPI^MENTARY  INFORMATION:  The  LNG 

export  authorization  held  by  Phillips  66 
and  Marathon  was  granted  originally  by 
the  Federal  Power  Commission  on  April 
19, 1967  (37  FPC  777],  and  was 
subsequently  amended  by  DOE/ERA 
Opinion  and  Order  No.  49  (1  ERA 
fl  70.116.  December  14, 1982):  DOE/ERA 
Opinion  and  Order  No.  49A  (1  ERA 
H  70.127,  April  3. 1986);  and  DOE/ERA 
Opinion  and  Order  No.  206  (Order  206) 
(1  ERA  I  70.128.  November  16, 1987). 
The  applicants  currently  are  authorized 
to  export  annually  through  May  31. 1989 
up  to  50.57  trillion  Btus  of  LNG  from  the 
Kenai  LNG  plant  in  the  Cook  Inlet  area 
of  Alaska  to  two  Japanese  customers, 
the  Tokyo  Electric  Power  Company,  Inc., 
and  the  Tokyo  Gas  Company,  Ltd.  Ordtr 
206  approved  application  of  the 
following  pricing  formula  to  these  LNG 
sales: 
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month]  ment 


Where:  average  selling  price  is  the  weighted 
average  official  price  in  U.S.  dollars  per 
barrel  for  the  top  20  crude  oils  imported 
into  Japan  in  the  previous  year  and  sold 
on  a  term  basis. 

adjustment  is  an  adjustment  required  to  keep 
the  price  of  Alaskan  LMG  competitive 
with  other  sales  of  LNC  in  the  Japanese 
market  (the  adjustment  changes  as 
frequently  as  market  conditions  require 
or  on  request  of  either  party). 

Phillips  66  and  Marathon  request  l;he 
ERA  to  extend  their  export  I 

authorization  under  modlHed  terms 
through  March  31,  2004,  in  accordance 
with  an  agreement  in  principle  reached 
between  themselves  and  their  Japanese 
buyers.  The  agreement  reflects  four 
principal  changes  to  the  contractual 
arrangement  currently  authorized  by 
Order  206.  First,  the  contract  year  has 
been  changed  from  a  twelve-month 
period  beginning  June  1  to  a  twelve- 
month period  beginning  April  1.  Second, 
the  pricing  formula  set  forth  above  has 
been  amended  to  limit  the  presently 
imspecified  "adjustment"  factor  to  a 
range  of  30.0  cents  (plus  or  minus)  per 
MMBtu.  Third,  commencing  April  1, 
1989,  the  annual  contract  quantity 
(ACQ)  has  been  increased  from  50.57 
trillion  Btu's  per  year  to  52.0  trillion 
Btu's  per  year.  This  quantity  will 
increase  to  57.5  trillion  Btu's  per  year 
beginning  in  the  first  contract  year  ia 
which  applicants  place  larger  LNG 
tankers  into  operation  for  die  entire 
contract  year.  According  to  the 
application,  an  increase  to  57.5  trillion 
Btu's  is  likely  to  occur  for  the  contract 
year  commencing  April  1, 1994,  but 
could  occur  as  early  as  the  contract  year 
commencing  April  1, 1993.  Fourth, 
buyers  may  request  additional  deliveries 
up  to  a  maximum  of  6  percent  of  the 
ACQ,  as  increased  above,  during  any 
contract  year. 

In  support  of  their  application,  Phillips 
66  and  Marathon  state  that  extension  of 
the  export  would  continue  the  beneficial 
impact  of  the  project  on  the  economy  of 
the  State  of  Alaska  and  on  the  balance 
of  payments  between  the  United  States 
and  Japan.  The  applicants  also  state 
that,  in  light  of  the  current  natural  gas 
surplus  in  Alaska  and  in  the  lower  forty- 
eight  states,  there  is  no  evidence  of 
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either  regional  or  national  need  for  the 
gas  proposed  to  be  exported.  The 
applicants  included  as  part  of  their 
application  an  analysis  of  the  economic 
impacts  of  the  proposed  export  Further, 
they  assert  that  the  pricing  formula  will 
continue  to  provide  parties  with  the 
flexibility  to  respond  to  market 
conditions  and  therefore  is  consistent 
with  ERA  policy. 

Phillips  66  and  Marathon  request  that 
this  amendment  be  granted  on  an 
expedited  basis.  An  ERA  decision  on 
their  request  for  expedited  treatment 
will  not  be  made  until  all  responses  to 
this  notice  have  been  received  and 
evaluated. 

This  export  application  will  be 
reviewed  pursuant  to  Section  3  of  the 
Natural  Gas  Act  and  the  authority 
contained  in  DOE  Delegation  Order  No. 
0204-111.  The  decision  on  whether  this 
export  of  natural  gas  is  in  the  public 
interest  will  be  based  upon 
consideration  of  domestic  need  for  the 
gas  and  such  other  matters  as  the 
Administrator  finds  to  be  appropriate  in 
the  particular  circumstances  of  this 
case. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestants  a  party  to  the 
proceeding,  although  protests  and 
comments  received  from  persons  who 
are  not  parties  will  be  considered  m 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590. 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  adcUtional 


procediBcs,  and  written  comments 
should  be  filed  with  the  Natural  Gas 
Division,  Office  of  Fuels  Pro^^ms, 
Economic  Regulatory  Administration. 
Room  GA-076,  RG-23,  Forrestal 
Building,  1000  Independence  Avenue. 
SW.,  Washington,  DC  20S85,  (202)  58ft- 
9478.  They  must  filed  no  later  than  4:30 
p.m.  e.d.t,  June  20, 1988. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
throngh  reponses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  appUcation 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  20 
CFR  59a316. 

A  copy  of  Phillip  66's  and  Marathon's 
application  is  available  for  inspection 
and  copying  in  the  Natural  Gas  Division 
Docket  Room,  GA-076-A  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8:00  aon.  and  4:30 


p-m.,  Monday  riuov^  Friday,  except 
FedCTal  holidays. 

IssuSd  in  Washington.  DC.  May  16, 1988. 
OttuUnoe  L  Buckle. 

Director.  Nataral  Gas  Division,  Office  of 

Fuels  Progiams,  Sconomic  Regulatory 

Admioistiatioa. 

(Fk  Doc.  88-11328  Piled  5-19-88;  8:45  am) 
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Federal  Energy  Regulatory  ' 

[Proi«:t  No.  S260-001] 

Adirondack  Hydro  Development  Corp.; 
Availat»lllty  of  Environmental 
Aaaesament  and  Finding  of  No 
SIgniflcanI  Impact 

May  18, 1988. 
In  accordance  with  the  National 

License 


Environmental  Policy  Act  of  1960,  the 
Office  of  Hydropower  Licensing.  Federal 
Energy  Regulatory  Commission 
(Commission),  has  reviewed  the 
application  for  major  license  listed 
below  and  has  assessed  the 
environmental  impacts  of  the  proposed 
development 


Profsct  Ho. 

ProjBCt  nsfTO 

state 

Water  IxxJy 

Nearest  town  or  county 

ApplicarM 

9260-001 

SbsonvmS  rTOfOCt. 

NY 

St  Lawrence 

AdRondKk  Hydro 
Oevetopment  Corp. 

An  Environmental  Assessment  (EA) 
was  prepared  for  the  above  proposed 
project.  Based  on  iiKlependent  analysis 
of  the  above  action  as  set  forth  in  the 
EA.  the  Commission's  staff  concludes 
that  this  proiect  would  not  have 
significant  ^ects  on  the  quality  of  the 
himian  environment  Therefore,  an 
environmental  impact  statement  for  this 
project  wiU  not  be  prepared.  Copies  of 
the  EA  are  available  for  revuw  in  the 
Commission's  Division  of  Public 
Information,  Room  1000,  825  North 
Capitol  Street  N£..  Washington,  DC 
2042& 

Lois  D.  CaskaB, 
Acting  Secretary. 

Emaronmental  Assessment 

Federal  Energy  Regulatory  Commission 
Office  of  Hydropower  linensing 
Division  of  Ptoject  Review 

SissonviUe  Hydroelectric  Project 

(FERC  Project  No.  9260-001— New  York] 

April  22. 1988. 

L  AH>Bcatioa 

On  May  a  1988.  the  Adirondack 
Hydro  Development  Corporation 
(Adirondack  HjKiro)  filed  an  application 
for  a  license  for  the  Sissonville 
Hydroelectric  Prefect,  a  major  project  of 
2.3  megawatts  (MW).  Adirondadc  Hydro 
snpplemented  tiie  application  on 
December  23. 1986.  and  October  29. 
1967. 

The  project  would  be  located  on  the 
Raquette  River,  a  major  tributary  to  the 
St  Lawrence  River  in  northern  New 
Y.ork  State.  The  project  site  is  located 
1.5  miles  downstream  from  the  Village 
of  Potsdam,  in  St  Lawrence  County, 
New  York  (figure  1). 


n.  Resource  Development 

A.  Purpose 

The  proposed  project  would  provide 
an  estimated  12.677,000  kilowatthours 
(kWh)  of  electrical  energy  per  year  to 
the  Niagara  Mohawdc  Power  Corporation 
(NMPC). 

B.  Need  far  Power 

The  power  from  the  project  would  be 
useful  in  meeting  a  small  portion  of  the 
need  lot  power  projected  for  the  New 
York  Power  Pool  of  the  Northeast  Power 
Coordinating  Council  (NPCC)  region. 
From  the  time  the  project  goes  on-line 
(i.e..  into  commercial  operation),  it 
would  be  available  to  displace  fossil- 
fueled,  electric  power  generation  in  the 
NPCC  region,  thus  conserving 
nonrenewable  fossil  fuels  and  reducing 
the  emission  of  noxious  byproducts 
caused  by  the  combustion  of  fossil  fuels. 

nL  PnqxMed  Project  and  Alternatives 

A.  The  Proposed  Project 

1.  Project  Description 

The  proposed  project  consists  of 
reconstructing  a  breached  dam.  which  is 
owned  by  the  applicant  and 
constructing  a  new  concrete 
powerhouse.  The  project  features 
include  the  following  facilities:  (1)  A  14- 
foot  high,  370-foot-wide  dam  with  a 
spillway  at  elevaticm  394  feet  mean  sea 
level  (msl);  (2)  a  30-acre  reservoir  with  a 
storage  capacity  of  205  acre-feet  at  394 
feet  msl;  (3)  a  45-foot  wide,  22-foot  high 
intake  structiue;  (4)  a  headrace  channel 
approximately  160  feet  long  and  60  feet 
wide;  (5)  a  concrete  powerhouse  40  feet 
wide  and  100  feet  long  containing  one 
turbine/goierator  with  an  installed 
capacity  of  2.3  MW;  (6)  a  taifrace 
channel  approximately  970  feet  long  and 
6U  feet  wide;  (7)  a  400-foot-long 


bypassed  reach;  (8)  a  13.2  kilovolt  (kV), 
4,000-foot-long  transmission  line;  and  (9) 
appurtenant  facilities.  The  project  has  a 
hydraulic  range  from  440  cubic  feet  per 
second  (cfs)  to  2,200  cfs  and  would 
generate  an  average  of  12,677,000  kWh 
when  operating  with  a  net  head  of  15 
feet.  The  power  produced  by  the  project 
would  be  sold  to  the  NMPC 

2.  Proposed  Mitigative  Measures 

Adirondack  Hydro  proposes  to  reduce 
the  impacts  of  devric^ing  the  project  by 
implementing  the  following  mitigative 
measures:  (1)  Analyzing  the  sediments 
to  be  removed  from  the  project  site  for 
contaminants  prior  to  initiating  project 
construction;  (2)  disposing  of  the 
sediments  in  a  manner  approved  by  the 
New  York  Slate  Dejsartment  of 
Environmental  Conservation  (DEC);  (3) 
consulting  with  the  DEC  to  determine  a 
schedule  for  installing  cofferdams, 
removing  sediments,  and  altering  the 
waterfiows  prior  to  construction;  (4) 
utilizing  bedrock  removed  from  the 
tailrace  to  stabilize  the  riverbank  and  to 
minimize  erosion;  and  (5)  releasing  200 
cfs  into  the  400-foot-long  bypassed  reach 
during  the  spring  to  provide  spawning 
habitat  for  resident  fish  and  releasing 
100  cfs  during  the  remainder  of  the  year. 
In  addition,  Adirondack  Hydro  has 
purchased  a  9-acre  parcel  of  land  along 
the  Raquette  River  for  mitigating  the 
anticipated  loss  of  7.9  acres  of 
woodland  from  the  developing  the 
proposed  project. 

B.  Alternative  to  the  Proposed  Project 

Because  Adirondack  Hydro  is  not  an 
electrical  utility,  the  only  alternative  to 
the  proposed  action,  in  Uie  event  of 
denial  of  license,  is  to  not  construct  dte 
project.  If  the  license  is  not  issued,  the 
project  would  not  be  constructed,  and 
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the  power  that  would  have  been       j 
developed  h-om  a  renewable  resourde 
would  be  lost,  and  eventually  may  have 
to  be  produced  using  nonrenewable 
fuels  or  be  o^set  by  energy  conservation 
measures. 

C.  No-Action  Alternative 

The  no-action  alternative  would 
prohibit  Adirondack  Hydro  from 
constructing  the  proposed  project.  The 
no-action  alternative  would  mean  no 
alteration  of  the  existing  environment 
and  would  preclude  the  applicant  from 
producing  electricity  at  the  site. 

rv.  Consultation  and  Compliance 

A.  Agency  Consultation 

The  Commission's  regulations  require 
prospective  applicants  to  consult  with 
the  appropriate  resource  agencies  before 
niing  an  application  for  license.  This 
consultation  constitutes  an  initial  step  in 
compliance  with  the  Fish  and  Wildlife 
Coordination  Act,  the  Endangered 
Species  Act,  the  National  Historic 
Preservation  Act,  and  other  federal 
statutes.  PreHling  consultation  must  be 
completed  and  documented  in 
accordance  with  the  Commission's 
regulations. 

After  the  Commission  accepts  an 
application,  concerned  entities  may 
submit  formal  conmients  during  a  pubhc 
notice  period.  In  addition,  organizations 
and  individuals  may  petition  to 
intervene  and  to  become  a  party  to  any 
subsequent  proceedings.  The 
Commission  makes  the  comments  of  the 
concerned  entities  part  of  the  record  and 
the  staff  considers  the  comments  during 
the  review  of  the  proposed  project. 

The  following  entities  commented  on 
the  project  or  petitioned  to  intervene, 
pursuant  to  the  Commission's  pubhc 
notice  of  the  application  dated  February 
18, 1987. 

Dale  of 
letter 

Commenting  entity: 

Environmental  Protection  Agency 3/12/87 

Department  of  the  Interior  (Interior) 4flillS7 

Town  of  Potsdam.  New  York S/28/87 

New  York  State  Department  of  Envi- 
ronmental Conservation 8/5/87 

Intervenor. 

Town  of  Potsdam.  New  York 4f23lV 

New  York  Stale  Department  of  Envi- 
ronmental Conservation - fl/3/87 


B.  Water  Quality  Certification 

No  action  was  taken  by  the  DEC 
within  1  year  of  the  date  of  Adirondack 
Hydro's  request  for  section  401  water 
quality  certification,  dated  May  5, 1986; 
therefore,  water  quality  certiHcation  for 
the  Sissonville  Project  is  considered 
waived.  The  DEC  states  in  its  letter 


dated  lune  3, 1087,  pursuant  to  the 
waiver  of  the  401  certificate,  that  the 
outstanding  water  quality  issues  for  the 
proposed  project  include  the  potential  to 
flood  the  "Town  of  Potsdam's 
Wastewater  Treatment  Plant  and  that 
dredge  material  to  be  removed  from  the 
project  site  should  be  tested  for  the 
presence  of  toxic  substances.  This 
environmental  assessment  (EA) 
addresses  these  two  concerns  of  the 
DEC. 

V.  Environmental  Analysis 

A.  Proposed  Project 

1.  General  Description  of  the  Locale 

The  Sissonville  Hydroelectric  Project 
would  be  located  on  the  Raquette  River 
in  St.  Lawrence  County,  near  the  village 
of  Sissonville  in  northern  New  York 
State.  The  Raquette  River  originates 
from  several  high  elevation  lakes  in  the 
Adirondack  Mountains  and  flows  north 
into  a  region  of  New  York  State 
commonly  known  as  the  Peripheral 
Adirondacks.  From  there,  the  river  flows 
through  the  St.  Lawrence  River  Valley  to 
its  confluence  with  the  St.  Lawrence 
River  along  the  Canadian  border  (Figiu'e 
2). 

The  central  Adirondack  Mountains, 
south  of  the  project  site,  have  elevations 
of  about  1,500  to  2,000  feet  msl.  The 
proposed  project  would  be  located  at 
394  feet  msl.  "The  Raquette  River-is  used 
extensively  for  hydropower  generation 
throughout  its  length,  and  (he  Sissonville 
Project  would  be  one  of  numerous 
hydropower  projects  on  the  river.  The 
Sissonville  Project  would  be  located  at 
the  site  of  a  former  hydropower  facility. 

2.  Geology  and  Soils 

Affected  Environment.  The  proposed 
project  area  is  located  in  the  relatively 
flat,  glaciated  terrain  of  the  St. 
Lawrence-Champlain  Lowlands  of 
northern  New  York  State.  Bedrock  at  the 
project  consists  of  relatively  flat,  sandy 
dolostone  and  dolomitic  sandstone 
(Atlantic  Testing  Laboratories,  Ltd., 
1986).  Unconsolidated  deposits  in  the 
proposed  project  area  include  northeast- 
oriented  ridges  of  glacial  till  with  lake 
deposits  of  clay  and  sand  in  the  flat- 
bottomed  low-land  areas  between 
ridges  (Atlantic  Testing  Laboratories, 
Inc..  1986). 

Environmental  Impacts  and 
Recommendations — ^Turbidity  and 
Sedimentation.  Removal  of  protective 
vegetation,  excavation  of  soils,  disposal 
of  excess  spoil  materials,  and  alteration 
of  slopes  and  other  land-clearing  and 
land-disturbing  activities  during  site 
access  and  project  construction  would 
cause  increased  erosion  and 
sedimentation.  Raised  impoundment 


levels  during  project  operation  would 
result  in  bank  erosion,  particularly  on 
steeper  sections  of  the  reservoir    ^ 
shoreline.  The  DEC,  in  a  letter  dated 
June  3, 1987,  recommends  the  following 
measures:  (1)  All  sediments  to  be 
removed  from  the  project  site  be 
analyzed  for  heavy  metals  and  toxic 
substances:  (2)  the  DEC  be  notified  prior 
to  any  testing;  and  (3)  the  DEC  be 
provided  the  test  results  and  plans  for 
toxic  sediment  disposal  for  evaluation 
prior  to  commencement  of  related 
construction  activities.  The  applicant 
agrees  with  DEC'S  recommendations  for 
analyzing  the  sediments  for 
contaminants  prior  to  construction  and 
disposing  of  any  contaminated 
sediments  and  other  sediments  in  a  DEC 
approved  manner. 

The  applicant  proposes  to  consult 
with  the  DEC  prior  to  project 
construction  to  schedule  the  installation 
of  cofferdams,  the  removal  of  sediments, 
and  the  alteration  of  streamflows.  The 
applicant  proposes  to  stabilize  the 
banks  of  the  impoundment  above  the 
new  dam  to  minimize  erosion. 

In  addition,  the  applicant  outlines 
several  mitigative  measures  to  reduce 
the  potential  for  erosion  created  by 
project  construction  and  initial  project 
operation.  These  include:  (1)  Using 
straw  bales  to  niter  the  sediments;  (2) 
discharging  construction  water  through 
a  sediment  basin;  (3)  reseeding  the 
construction  staging  area  after 
completing  construction;  (4)  leaving 
trees  stumps  and  tree  trunks  within  the 
cleared  area  to  provide  erosion 
protection  during  construction  and 
during  the  initial  stages  of  project 
operation;  (5)  using  cofferdams  to  allow 
construction  activities  such  as  major 
excavations,  building  embankments, 
and  completing  access  roads  under  dry 
ground  conditions;  (6)  using  excavated 
rock  to  provide  permanent  erosion 
protection  throughout  the  project;  (7) 
using  straw  bales,  permanent 
vegetation,  stone,  and  woodchips  to 
control  erosion  at  the  new  recreational 
site;  and  (8)  using  riprap  to  provide 
erosion  protection  along  distrubed 
reservoir  shoreline  areas  and 
downstream  streambank  areas  exposed 
to  the  new  project  operation  flow 
conditions  (Adirondack  Hydro 
Development  Corporation,  1987). 

The  impacts  from  project-related 
erosion  and  sedimentation  would  be 
kept  to  minor  levels  by  careful  planning 
and  by  implementing  a  Bnal  erosion 
control  plan  that  utilizes  the  above- 
mentioned  mitigative  measures.  The 
licensee  should  file  a  final  erosion  - 
control  plan,  for  Commission  approval, 
after  consulting  «vith  appropriate 


resource  agmdes,  smd  prior  to 
commencing  project-related,  land- 
distmbing  activities.  The  erosion  control 
plan  showld  include  the  measures  to 
reduce  erosion  outlined  by  Adirondack 
Hydro  in  the  license  application. 

Unavoidable  Adverse  Impacts:  Minor, 
short-term  erosion  and  sedimentation 
would  be  unavoidable  during  project 
constmcticm.  Some  river  aiid  reservior 
bank  erosion  would  be  unavoidable 
during  early  stages  of  project  operation 
until  the  banks  have  stabilized  to  new 
impoundment  levels  and  How  patterns. 

3.  Water  Resources 

Affected  Environment:  The  Raquette 
River  ori^ates  in  the  Adirondack 
Mou^ains  in  northem  New  York  State 
and  flows  north  thcou^  the  project  area 
to  its  conflueBce  with  the  St.  Lawrence 
River.  The  natural  drainage  area  of  the 
river  at  the  project  dam  site  is 
approximately  1.025  square  miles.  A 
gauging  station  on  the  Raquette  River, 
upstream  of  the  pn^ect  site  in  the  town 
of  Raymondville.  New  York,  indicates 
that  over  a  14-year  period  of  record,  the 
average  flow  of  the  river  at  Sissonville 
is  estimated  at  1,850  c£».  The  average 
monthly  flows  range  from  a  bw  of  1.186 
cfs  diuing  August  to  a  high  of  3,795  cfs 
during  K^y.  Most  of  the  precipitation  in 
the  area  occurs  from  October  through 
June;  however,  heavy  precipitation  is 
common  year-round. 

The  I^C  classifies  the  Raquett  River 
in  the  project  area  as  a  Class  B  stream. 
Class  B  stieams  are  suitable  for  primary 
contact  recreation  and  other  uses, 
except  for  drinking  and  food  processing. 
Water  quality  data  for  the  Raquett 
River,  collected  by  the  Geological 
Survey,  indicates  that  the  water 
temperature  of  the  river  varies  from  a 
low  of  0  degrees  Celsius  ('C)  in  January 
to  a  high  of  Z4*C  in  August  The 
dissolved  oxygen  (DO)  levels  within  the 
river  range  from  81  to  101  percent 
saturation  with  the  highest  DO  levels 
occurring  in  winter  and  spring  and  the 
lowest  levels  occurring  during  the  month 
of  August.  The  pH  values  range  from  6.2 
to  7.1  with  BO  seascHial  pattern  noted. 

Environmental  Impacts  and 
Reconunendations:  "Turbidity  and 
Sedimentation.  Erosion  from  disturbed 
land  and  instream  construction 
activities  would  increase  the  sediment 
levels  in  the  Raquette  River.  Fine  silt 
and  clay-size  particle  introduced  into 
the  river  would  be  transported 
downstream  of  the  project  site,  and  the 
larger  particle  would  settie  in  the  pools 
immediately  downstream  of  the  project. 

Increases  in  torbidity  and 
sedimentation,  with  subsequent 
negative  effects  on  aquatic  resources, 
are  among  the  most  significant. 


construction-related  impacts  of 
hydroelectric  development  (Rochester  et 
al.,  1984).  To  minimize  the  introduction 
of  sediment  into  the  water  cohmm, 
Adirondack  Hydro  proposes  to 
implement  a  series  of  erosion  control 
measures,  including  constructing  the 
project  in  the  dry,  behind  coffetdams. 
The  licensee  should  consult  with  the 
U.S.  Fish  and  Wildlife  Service  (FWS) 
and  the  DEC  to  develop  a  detailed 
erosion  control  plan,  as  discussed  in 
Section  1,  Geology  and  Soils. 

Flooding  Potential.  Reconstructing  the 
Sissonville  Dam  would  form  a  30-acre 
reservoir,  would  increase  the  water 
surface  evelation  to  394  feet  msl,  and 
would  inundate  7.9  acres  of  woodland 
habitat  (figure  4).  The  proposed  increase 
in  water  nirCace  elevatimi  would  not 
increase  the  probability  of  seasonal 
flooding. 

The  DEC  sUtes  in  its  leUer  dated  June 
3, 1987.  pursuant  to  the  waiver  of  the  401 
certificate,  that  the  proposed  project 
may  increase  the  probabihty  of  flooding 
at  the  Town  of  Potsdam's  Wastewater 
Treatment  Plant,  subsequently  resulting 
in  severe  adverse  impacts  to  the  water 
quality  of  the  Raquette  River  if 
untreated  wastewater  is  released  into 
the  river.  Hie  Town  of  Potsdam's 
Wastewater  Treatment  Plant  is  located 
approximately  0.8  miles  upstream  of  the 
proposed  project  site  along  the  Raquette 
River. 

The  staff  determines  that  because  of 
the  controlled  nature  of  the  Raquette 
River  by  hydroelectric  projects 
upstream,  the  proposed  project  would 
not  increase  the  potential  for  the  river  to 
flood  the  Town  of  Potsdam's 
Wastewater  Treatment  Plant  The 
NMPC  owns  and  operates  13 
hydropower  facilities  upstream  of  the 
proposed  Sissonville  Project  and,  as 
such,  the  flows  in  the  Raquette  River  are 
conb-oUed  by  the  NMPC  under  FERC 
license.  The  applicant,  which  presentiy 
operates  two  hydropower  facilities 
downstream  of  the  proposed  project, 
receives  from  NMPC  a  daily  reading  of 
the  river  flow  and  informs  die  applicant 
of  any  anticipated  changes  to  the  river 
flow.  It  takes  about  12  hours  for  any 
adjusted  releases  from  the  upstream 
projects  for  the  flow  change  to  reach  the 
Sissonville  Project  site.  This  12-hour 
period  would  provide  adequate  time  for 
the  applicant  to  manipulate  floodgates 
and  to  accommodate  any  changes  in  the 
river  flow.  This  controlled  aspect  of  the 
river  would  increase  the  applicant's 
ability  to  control  the  water  levels  and 
would  not  increase  the  potential  for  the 
river  to  flood  the  Town  of  Potsdam's 
Wastewater  Treatment  Plant. 

Unavoidable  Adverse  Impacts: 
Construction  activities  wotild  have  a 


minor,  short-term  adverse  impact  on  the 
water  quality  of  the  Raquette  River 
downstream  of  Sissonville  by  increasing 
erosion,  turbidity,  and  sedimentation  in 
the  project  area. 

4.  Fishery  Resources 

Affected  Environment  The  Raquette 
River  supports  a  wide  variety  of  fish 
species  throughout  its  length.  The 
headwaters  of  the  river  in  the 
Adirondack  Mountains  support  several 
species  of  coldwater  fish  such  as  brown 
trout  [Salmo  truttd),  brook  trout 
(Salvelinus  fontinalis],  and  sculpins 
[Cottus  spp.).  As  the  river  flows  north 
out  of  the  mountains,  the  fish  species 
composition  changes  to  primarily 
coolwater  species.  The  fish  inhabiting 
the  project  area  are  classified  as 
coolwater  species.  These  include 
walleye  [Stizostedion  vitreum\, 
smallmouth  bass  [Micropterus 
dolomieui],  yellow  perch  [Perca 
flavescens],  and  northem  pike  {Esox 
lucius).  lYout  are  occasionally  found  in 
the  project  area;  however,  their 
occurrence  is  primarily  a  result  of  being 
flushed  downstream  from  the  headwater 
streams  during  high  flows.  Trout  are  not 
stocked  in  the  project  area  and  they  are 
not  known  to  inhabit  the  area  on  a  year 
round  basis. 

As  the  Raquette  River  flows  north 
across  the  St.  Lawrence  Valley 
downstram  of  the  project,  it  becomes 
slow  moving,  the  mean  water 
temperature  increases,  the  river 
becomes  more  shallow,  and  the 
composition  of  the  fish  community 
changes  to  include  many  warm  water 
species.  The  warmwater  species 
inhabiting  the  river  downstream  of  the 
proposed  project  include  largemouth 
bass  (Micropterus  salmoides).  brown 
bullhead  [Ictalurus  nebulosus), 
pumpkinseed  [Lepomis  gibbosus),  and 
suckers  (Catostomus  spp.),  along  with 
many  of  the  coolwater  species  indicated 
above. 

The  Raquette  River  in  the  project  area 
supports  a  popular  recreational  fishery 
for  coolwater  species,  including  walleye, 
smallmouth  bass,  and  northem  pike.  'The 
pools  and  rapids  in  the  projects  area 
provide  suitable  fishery  habitat.  Local 
anglers  are  known  to  fish  these  pools 
and  rapids  extensively. 

Environmental  Impacts  and 
Recommendations— Sedimentation  and 
Turbidity.  The  increased  sedimentation 
and  turbidity  levels  associated  with 
construction  activities  could  have  short- 
term,  adverse  impacts  on  the  fishery 
resources  in  the  project  area. 
Consti^iction-related  sedimentation  and 
turbidity  could  reduce  feeding  of  sight- 
feeding  fish,  disrupt  spawning,  and 
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smother  aquatic  fish  food  organisms 
(Rochester,  et  al.,  1984].  To  reduce  these 
effects,  the  licensee  should  develop  and 
implement  the  erosion  and 
sedimentation  plan,  as  described  in 
Section  1,  Geology  and  Soils. 

Project  Operation.  Streamflows  of  the 
Raquette  River  are  regulated  by 
hydroelectric  dams  located  both 
upstream  and  downstream  of  the  project 
site.  The  operating  procedures  of  these 
hydroelectric  dams  fluctuate  the  flow  in 
the  river  on  a  daily  basis,  and  are 
particularly  noticable  during  low-flow 
periods. 

To  reduce  the  potential  impacts  to 
important  fishery  resources.  Adirondack 
Hydro  proposes,  and  the  FWS  and  the 
DEC  recommends,  that  the  project  be 
operated  in  a  nm-of-river  mode.  By 
operating  the  project  in  a  nin-of-river 
mode,  outflows  from  the  project  would 
equal  the  inflow  to  the  impoundment. 
This  run-of-river  operation  would  not 
change  the  existing  flow  regime  of  the 
river  and  would  minimize  fluctuations  in 
the  elevation  of  the  reservoir  and 
discharges  downstream  of  the  project. 
Minimizing  the  streamflow  fluctuations 
would  reduce  instances  when  the 
streambed  would  be  dewartered  and 
would  minimize  the  disruptions  of  fish, 
habitat  in  the  Raquette  River  caused  by 
fluctuating  water  levels.  Therefore,  the 
licensee  should  operate  the  project  in  a 
run-of-river  mode. 

Minimum  Flows  in  the  Bypassed 
Reach.  Operating  the  proposed  project 
would  bypass  approximately  400  feet  of 
the  Raquette  River  below  the  dam 
(Figure  4).  This  area  is  inhabited  by 
recreationally  important  coolwater  fish 
such  as  walleye  and  smallmouth  bass. 
Walleye  currently  spawn  in  the  project 
area,  including  the  bypassed  reach. 

Adirondack  Hydro  proposes,  and  the 
FWS  and  the  DEC  recommends,  that  200 
cfs  be  released  into  the  bypassed  reach 
during  the  spring  and  100  cfs  be  released 
during  the  remainder  of  the  year  to 
protect  the  fishery  resources  in  the 
Raquette  River.  The  FWS  recommends 
that  the  200-cfs  flow  be  released  from 
March  15  to  May  15  of  each  year,  while 
the  DEC  recommends  that  this  flow  be 
released  during  the  walleye  spawning 
season.  DEC  defines  the  walleye    \ 
spawning  season  as  the  period        I 
beginning  with  the  first  4  days  after  ice- 
out  in  which  the  river  temperature 
reaches  3*C  and  continuing  until  30  days 
after  the  river  temperature  exceeds 
lO'C. 

Reducing  flows  in  the  bypassed  reach 
would  adversely  affect  the  populations 
of  coolwater  fish,  especially  the  walleye, 
by  dewatering  the  spawning  and     • 
nursery  areas  contained  in  the  bypassed 
reach.  Maintaining  a  mtpimnm  flow  in 


the  bypassed  reach  would  reduce,  but 
would  not  eliminate,  the  impacts  of  the 
project  on  the  populations  of  coolwater 
fish  using  that  area.  Releasing  a 
minimum  flow  into  th6  bypassed  reach 
would  provide  flows  over  the  riverbed 
and  would  maintain  one  component  of 
the  fishery  habitat,  waterflow,  in  the 
bypassed  reach.  Therefore,  to  prevent 
dewatering  of  the  bypassed  reach  and  to 
maintain  the  spawning  habitat  for 
walleye  and  other  coolwater  species, 
the  licensee  should  release  200  cfs  into 
the  400-foot-long  bypassed  reach  of  the 
Sissonville  Project  from  March  15  to 
May  15  of  each  year  and  100  cfs  the 
remainder  of  the  year.  Releasing  200  cfs 
bam  March  15  to  May  15,  as 
recommended  by  the  FWS,  would 
encompass  the  walleye  spawning  period 
as  defined  by  the  DEC. 

Maintaining  the  Fishery  Habitat  in 
the  Project  Area.  The  proposed  project 
would  reduce  the  suitability  of  the 
project  area  to  support  resident  fish  by 
adversely  affecting  the  quality  of  the 
fishery  habitat.  The  quality  of  the 
fishery  habitat  in  any  river  depends  on 
numerous  physical  and  biological 
factors,  including  streamflow,  substrate, 
and  accessibility.  Providing  a  minimum 
flow  in  the  bypassed  reach  of  the 
Sissonville  Project  would  maintain  the 
streamflow  needed  by  resident  fish.  The 
project  would,  however,  reduce  the 
quality  of  fish  habitat  in  the  project  area 
by  eliminating  the  free  upstream 
movement  of  adult  and  juvenile  fish, 
except  during  high-flow  periods,  and 
would  reduce  the  movement  of  gravel 
past  the  project  dam  to  spawning  areas 
located  downstream  of  the  dam. 

By  restricting  the  upstream  movement 
of  adult  and  juvenile  fish  into  spawning, 
nursery,  or  feeding  habitats  upstream, 
the  numerous  existing  dams  have 
segmented  the  Raquette  River  and  the 
fish  populations  into  discrete  units. 
Adult  and  juvenile  fish  that  move 
downstream  at  high  flows  are  presently 
unable  to  move  back  upstream  to 
potential  spawning,  nursery,  and  feeding 
areas,  and  would  be  subjected  to 
additional  blockage  with  the  proposed 
project  dam.  Segmenting  the  river  may 
eliminate  habitat  needed  for  the  long- 
term  survival  of  the  fish  populations  and 
may  reduce  the  ability  of  some  species 
to  sustain  viable  populations. 
Constructing  another  dam  on  the 
Raquette  River  would  further  segment 
the  river  and  the  fish  populations.  The 
DEC  has  determined,  however,  that 
upstream  fish  passage  facilities  are  not 
needed  at  this  time.  The  DEC 
recommends  that  when  fish  passage 
facilities  are  needed  to  properly  manage 
the  Raquette  River  fishery.  facUities 


should  be  installed  by  the  project 
licensee. 

Without  adequate  gravel  recruitment 
from  upstream  sources  through  the 
existing  breached  dam,  the  gravel  would 
be  flushed  downstream  and  may  not  be 
replaced.  The  bypassed  reach  would 
over  time,  become  unsuitable  for  fish 
spawning  regardless  of  the  minimum 
flow  release.  The  effects  of  reducing 
gravel  recruitment  may  offset  the 
benefits  to  the  fishery  habitat  of 
providing  a  minimum  flow.  Therefore,  to 
maintain  the  quality  of  the  fishery 
habitat  in  the  project  area,  principally  in 
the  bypassed  reach,  the  licensee,  after 
consulting  with  the  DEC  and  the  FWS, 
should  develop  a  plan  to  enhance  fish 
habitat  by  introducing  appropriate-sized 
spawning  gravel  and  boulders  into  the 
area  below  the  dam  during  the  Ufe  of  the 
project.  The  plan  should  also  include 
provisions  to  periodically  monitor  the 
area  below  the  project  dam  to  ensure 
that  a  suitable  substrate  is  maintained. 

Turbine  Mortality.  Installing  a 
hydroelectric  project  on  Raquette  River 
could  kill  and  injure  resident  fish 
species  through  impingement  and 
entrainment  within  the  project  facilities. 
This  would  reduce  the  number  of  fish 
moving  into  downstream  areas  from 
upstream  reaches  of  the  Raquette  River. 
To  protect  resident  fish  fitim  turbine- 
related  injury  and  mortality,  the  DEC 
recommends  that  provisions  to  reduce 
turbine  mortaUty  be  designed  and 
incorporated  into  the  facility. 

Installing  a  fish  screen  or  a  small 
mesh  trash  rack  may  be  effective  in 
reducing  the  numbers  of  fish  entrained 
in  hydroelectric  facilities.  However,  high 
water  Velocities  upstream  of  the  project 
intake  may  result  in  high  levels  of 
impingement  on  the  screen,  thereby 
offsetting  the  benefits  of  the  fish  screen. 
In  general,  the  lower  the  intake 
velocities,  the  lower  the  amount  of 
impingement  mortality  (Bell,  1986).  At 
similar  hydropower  projects  in  New 
York  State,  intake  velocities  near  2  feet 
per  second  have  been  found  adequate  in 
minimizing  fish  impingement  (personal 
communication,  Edward  Miller. 
Biologist,  New  York  State  Department  of 
Environmental  Conservation.  Albany. 
New  York).  Since  low  intake  velocities 
can  be  effective  in  reducing 
impingement  mortality,  the  applicant 
should  maintain  water  velocities 
upstream  of  the  intake  at  2  feet  per 
second  or  less. 

To  reduce  the  impacts  of  project- 
related  injury  and  mortality  on  resident 
fish  in  the  project  area,  the  licensee 
should  consult  with  the  DEC  and  the 
FWS  and  develop  a  plan  and  a  schedule 
to  reduce  fish  entrainment  and 


impingement  mortality  in  the  project 
facilities.  Xbe  plan  should  include 
provisions  for  installing  a  fish  screen  or 
a  small  mesh  trash  rack  on  the  intake 
and  maintaining  water  velocities 
directly  upstream  of  the  intake  at  2  feet 
per  second  or  less. 

Unavoidable  Adverse  Impacts:  The 
effects  of  project  construction,  such  as 
increased  turbidity,  on  resident  fish 
would  be  unavoidable.  Constructing  the 
Sissonville  Project  would  preclude 
migratory  species,  such  as  walleye,  from 
moving  upstream  of  the  project  under 
most  operating  conditions.  This  would 
reduce  access  for  the  coolwater  species 
to  the  Raquette  River  upstream  of  the 
project  and  may  eliminate  access  to 
potentially  important  spawning,  rearing, 
and  feeding  areas  for  these  species.  The 
proposed  project  would  reduce  the 
recruitment  of  upstream  gravel  to 
spawning  areas  downstream  of  the  dam. 
Downstream  movement  of  aquatic 
organisms,  such  as  juvenile  fish,  would 
experience  higher  levels  of  mortality  as 
they  become  entrained  or  impinged 
within  the  project  facilties. 

5.  Terrestrial  Resources 

Affected  Environment:  The  vegetation 
of  the  project  area  is  dominated  by  the 
birch-beech-maple  forest  association 
typical  of  the  Peripheral  Adirondack 
Mountains-St.  Lawrence  River  Valley 
transition  zone.  Tree  species  inhabiting 
the  project  area  include  red  maple  (Acer 
rubrum),  sugar  maple  (A.  saccharum), 
gray  birch  (Betula  populafolia), 
American  beech  (Fagus  grandifolia), 
quaking  aspen  (Populus  tremuloides), 
white  ash  (Fraxinus  americana),  and 
black  cherry  (Prunus  serotina).  Wet 
sites  in  the  project  areas  are  inhabited 
by  plant  species  tolerant  to  periodic 
flooding,  such  as  speckled  alder  (Almus 
regosa).  American  hornbeam  (Carpinus 
caroliniana),  northern  white  cedar 
(Thuja  occidentalis),  box  elder  (A. 
negundo),  goldenrod  (Solidago  spp.),  and 
asters  (Aster  spp.).  Scattered  areas 
dominated  by  grasses  and  staghom 
sumac  (Rhus  typhinia)  are  also  present 
in -the  project  area. 

Wildlife  species  commonly  found  in 
th6  area  include  opossum  (Didelphis 
virginiana),  raccoon  (Procyon  lotor), 
muskrat  (Onodatra  zibethicus),  red  fox 
(Vulpes  vulpes),  common  crow  (Corvus 
brachyrhynchos),  bluejay  (Cyanocitta 
cristata),  downy  woodpecker 
(Dendrocopos  pubescens),  black-capped 
chickadee  (Parus  atricapillus),  great- 
homed  owl  (Bubo  virginianus),  and  red- 
tailed  hawk  (Bueto  jamaicensis). 
Reptiles  and  amphibians  frequenting  the 
area  include  American  toad  (Bufo 
americanus),  bullfrog  (Rana 
citesbeiana),  leopard  frtig  (Rana 


palustris),  mink  frog  (Rana 
septentrionalis),  snapping  turtle 
(Chelydra  serpentiana),  painted  turtle 
(Chrysemys  pictaj,  water  snake  (Matrix 
sipedon),  and  garter  snake  (Thamnophis 
sirtalis). 

Environmental  Impacts  and 
Recommendations:  Construction  activity 
and  restoration  of  the  project  reservoir 
would  result  in  the  loss  of 
approximately  7.9  acres  of  mixed 
woodland  habitat  (Figure  4).  To  mitigate 
for  this  loss,  the  applicant  has 
purchased  a  9-acre  tract  of  land  of 
similar  habitat  type,  adjacent  to  the 
project  area,  and  would  designate  this 
parcel  of  land  as  a  preserve.  The  FWS 
states  that  this  action  would  mitigate  for 
the  loss  of  7.9  acres  of  woodland  (letter 
from  Dieter  N.  Busch,  Acting  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Cortland,  New  York,  December 
11, 1986).  The  FWS  recommends  that  as 
much  vegetation  as  possible  be  left  in 
the  areas  to  be  inundated  by  the 
reservoir  to  enhance  aquatic  habitat, 
and  that  educational  information 
concerning  the  value  of  such  inundated 
vegetation  be  posted  for  the  general 
public.  The  applicant  agrees  with  the 
FWS'  recommendations. 

The  staff  concludes  that  the  9  acres  of 
woodland,  purchased  by  the  applicant 
that  would  be  designated  as  a  forest 
preserve  for  the  life  of  the  project,  would 
adequately  mitigate  for  the  loss  of  7.9 
acres  of  woodland.  Further,  the  staff 
concurs  with  the  FWS  recommendation 
to  leave  as  much  vegetation  as  possible 
in  areas  to  be  inundated  and  to  post 
educational  information  on  the  benefits 
of  these  actions  on  the  fish  and  wildlife 
resources  of  the  Raquette  River. 

Construction  activities  would  cause 
wildlife  to  avoid  the  project  area.  This 
impact  would  be  minor  and  temporary. 

Unavoidable  Adverse  Impacts: 
Approximately  7.9  acres  of  woodland 
would  be  permanently  lost  due  to 
construction  activity  and  inundation  of 
the  upstream  riparian  habitat.  Wildlife 
would  avoid  the  project  area  during 
construction. 

6.  Threatened  and  Endangered  Species 

The  FWS  states  that  no  federally 
listed  or  proposed  threatened  or 
endangered  species  are  present  in  the 
project  impact  area  (letter  from  William 
Patterson,  Department  of  the  Interior, 
Office  of  Environmental  Project  Review, 
Boston,  Massachusetts,  April  14, 1987). 

Environmental  Impacts  and 
Recommendations:  Since  there  are  no 
federally  hsted  threatened  or 
endangered  species  in  the  project  area, 
there  would  be  no  impacts  to  any  such 
species. 


7.  Recreational  Resources 

Affected  Environment:  No 
recreational  facilities  exist  in  the 
immediate. vicinity  of  the  proposed 
project  site.  The  limiting  factors  for 
recreational  access  include  steep  river 
banks  on  both  sides  of  the  river,  poor 
road  access  to  the  site,  and  private 
landownership  in  the  proposed  project 
area.  Despite  these  limitations,  the  area 
provides  opportunities  for  recreational 
angling.  According  to  the  FWS,  the 
project  vicinity  is  well  used  by  the 
public  (letter  from  Paul  P.  Hamilton, 
Field  Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Cortland.  New  York,  August  7, 
1985).  Access  to  the  project  area  by  the 
public,  mostly  anglers,  is  primarily  by 
foot-trails.  These  trails  are  not 
maintained  and  are  generally  used  by 
more  ambitious  anglers,  as  there  are 
other  accessible  fishing  sites 
downstream  of  the  proposed  project 
site. 

Recreationally  important  fish  species 
found  in  the  project  area  include 
walleye,  smallmouth  bass,  yellow  perch, 
and  northern  pike  (see  Section  3). 

Although  some  recreational  boating 
occurs  in  the  Raquette  River,  there  are 
no  launching  faciHties  in  the  proposed 
project  vicinity,  nor  has  this  river 
segment  been  identified  by  the  resource 
agencies  as  a  Whitewater  boating 
resource.  The  DEC  reports  that  the  2- 
mile  segment  of  the  Raquette  River 
downstream  from  the  town  of  Potsdam, 
including  the  project  area,  is  not 
recommended  for  boating  by 
inexperienced  boaters  due  to  restricted 
access  and  difficult  rapids.  Obstacles 
hampering  boating  opportunities  include 
the  Hewittville  Exemption  (FERC 
Project  No.  2498)  and  the  Unionville 
Project  (FERC  Project  No.  2499),  which 
are  located  within  1  mile  downstream  of 
the  proposed  project,  and  the  Potsdam- 
East  Project  (FERC  Project  No.  2869), 
which  is  about  1.5  miles  upstream  of  the 
proposed  project. 

Despite  the  presence  of  these 
obstacles,  some  noncomercial 
recreational  boating  does  take  place  on 
the  Raquette  River  as  the  boaters 
portage  around  the  dams  and  other 
obstacles.  Commercial  boating  does  not 
occur  in  the  project  area,  and  the  river  is 
not  conducive  for  future  commercial 
boating  activity  (personal 
communication,  Len  Olevette,  Biologist 
New  York  State  Department  of 
Environmental  Conservation, 
Watertown,  New  York,  December  22, 
1987). 

Environmental  Impacts  and 
Recommendations:  The  applicant 
proposes  to  construct  facilities  in  the 
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project  area  to  promote  recreational 
activities.  The  recreational  facilities 
would  include:  (1]  A  parkiqg  area  for  10 
cars;  (2)  six  picnic  tables;  (3)  a  trail 
along  the  river's  edge  leading  from  the 
parking  area  to  the  picnic  and  boat 
launch  areas;  (4)  an  8-foot  wide  road 
leading  from  the  parking  area  to  tiie 
boat  latmch  for  unloading  equipment: 
and  (5)  wooden  benches  and  trash 
receptacles  in  key  locations  in  the 
recreation  area.  A  large  (4-foot  x  4-foot3 
sign  would  be  placed  at  the  entrance  to 
the  recreation  area  to  identify  the 
hcensee  of  the  project  and  the 
availability  of  the  area  for  public 
recreation. 

The  access  provided  by  the  applicant 
for  hunting,  fishing,  trapping,  and 
passive  recreational  activities,  such  as 
hiking  and  picnicking,  are  the  primary 
benefits  of  the  proposed  recreational 
enhancements.  The  applicant  estimates 
that  the  project  would  contribute 
approximately  3,241  recreational  user 
days  after  co^^>letion  of  the  recreational 
facilities.  A  recreational  user  day  is 
defined  as  12  hours  of  recreational  use 
in  any  combination  of  persons  or  hours; 
for  example  12  people  and  1  hour  <A 
recreation.  3  people  and  4  hours  of 
recreation,  etc 

The  DEC  by  letter  dated  June  3, 1987, 
identifies  a  need  for  the  recreational 
enhancements  proposed  by  the 
applicant  In  addition.  DEC  requests  that 
portage  facilities  be  provided  for  boaters 
to  portage  around  the  dam,  and  that  the 
applicant  conault  with  the  FWS  and  the 
DEC  regarding  the  recreation  plan  prior 
to  commencement  of  construction  (letter 
from  Murdock  M.  Kfackenzie,  Chiet 
nx>ject  Review  Section  New  York  State 
Department  of  Environmental 
Conservation.  Albany,  New  York.  }une 
3, 1987).  The  Department  of  the  Interior, 
by  letter  dated  April  14, 1987,  states  that 
the  recreation  plan  proposed  by  the 
applicant  was  adequate  for  meeting  the 
present  recreational  demands. 

The  staff  concurs  with  Interior  and 
DEC  that  the  proposed  recreational 
enhancements  would  be  beneficial  to 
the  public.  TTie  staff  also  concurs  that,  in 
addition  to  the  proposed  recreation  plan, 
the  applicant  should  provide  launching 
and  portage  facilities  upstream  and 
downstream  of  the  project  dam  to 
accommodate  the  recreational  boaters. 
The  portage  facilities  should  include  a 
trail  connecting  the  two  launch  areas. 
These  facihties  would  allow  boaters  to 
portage  around  the  dam  and  to  continue 
downstream. 

The  staff  concludes  that  the  recreation 
plan,  including  the  portage  facilities, 
would  enhance  the  overall  recreational 
opportimities  on  this  segment  of  the 
Raquette  River. 


Unavoidable  Adverse  Impacts: 
Recreational  boaters  and  anglers  in  the 
immediate  vicinity  of  the  project  would 
be  disturbed  by  construction  activities, 
such  as  noise  and  dust  caused  by 
equipment  usage.  Certain  areas  of  the 
construction  site  would  be  temporarily 
restricted  from  use  due  to  safety 
concerns.  Sedimentation  may  also 
temporarily  reduce  fishing  success  in  the 
.  project  area. 

Creating  an  impoundment  on  the 
Raquette  River  would  convert  rapidly 
flowing  water  used  occasicmally  by 
recreational  boaters  into  a  slow-moving, 
flatwatec  impoundment.  The  new 
impoundment  would  displace  the 
occasional  Whitewater  boaters  with 
other  boating  enthusiasts  attracted  to 
the  flatwater  boating. 

8.  Socioeconomic  Considerations 

Affected  Environment  The  economy 
of  St  Lawrence  County  is  based  on  the 
following  factors:  (1)  Processing  of 
aluminum  into  products  such  as  wire, 
cable,  and  founidry  castings;  (2) 
processing  of  paper  (3)  manufacturing 
of  telephone  and  telegraph  apparatus; 

(4)  daily  farming  and  processing  of  milk; 

(5)  mining  of  zinc  and  talc;  (6)  the 
presence  of  St  Lawrence  University  and 
the  State  University  of  New  Yodi  at 
Potsdam;  and  (7)  tourism. 

The  coimty's  location  adjacent  to  the 
St  Lawrence  River,  with  a  readily 
available  supply  of  inexpensive 
hydroelectric  energy  and  water 
transportation  routes,  were  responsible 
for  development  of  St  Lawrence 
County's  primary  metal  industry.  There 
are  five  large  establishments  in  the 
county  that  manufacture  primary  metals. 
In  March  1984,  these  five  manufacturing 
industries  employed  a  total  of  about 
4,032  people,  (personal  communication, 
Gerald  Foyer,  Statistician,  Bureau  of  the 
Census,  Soitland,  Maryland,  June  24, 
1987). 

In  1982,  St.  Lawrence  County's 
agricultural  sector  included  1,807  farms, 
which  received  $79,495,000  from  the  sale 
of  agricultural  products,  including 
$67,917,000  for  milk  and  other  diary 
products  (personal  communication, 
Brenda  Prout  Statistical  Information 
Assistant  Bureau  of  the  Census. 
Suitland,  Maryland,  June  24, 1987). 

The  p<q>ulation  of  St  Lawrence 
County  has  remained  relatively  constant 
since  1970  as  a  result  of  the  outmigration 
of  yoimg  adults.  The  Bureau  of  the 
Census  estimates  that  113,400  persons 
resided  in  the  county  as  of  July  1, 1985, 
compared  to  112,308  persons  in  1970 
(personal  communication.  Audrey 
Primas,  Statistical  lafonnatifm 
Assistant  Bureau  of  the  Censas. 
Suitland.  Maryland.  June  24. 1987). 


Environmental  Impacts  and 
Recommendations:  Onsite  constniction 
activities  and  pn^t-related  vehicles 
wonld  produce  unwanted  noise,  dust, 
and  exhaost  emissions  and  coold  cause 
minor  delays  for  motorists  in  the 
Sissonville-Potsdam  area.  The  project 
would  displace  a  private  residence  and 
a  business  establishment 

During  construction,  an  average  of  25 
and  a  peak  of  50  persons  would  be 
employed  at  the  project  site.  Because 
most  of  these  workers  would  commute 
daily  to  and  from  the  construction  site 
from  within  a  50-mile  radius  of  the  site, 
construction  activities  would  not  induce 
the  inmigration  of  families  with  school- 
age  chil^n  to  St  Lawrence  County, 
and  the  project  would  not  produce  any 
discemable  impacts  to  local  government 
services.  The  money  spent  by 
construction  persormel  at  local  retaO 
trade  and  service  establishments  would 
represent  a  beneficial  albeit  short-term 
economic  impact  Once  operational  the 
new  project  facilities  would  generate 
approximately  $73X100  in  local  property 
taxes  each  year.  The  staff  concludes 
that  the  project's  socioecononric  impacts 
would  be  predominately  beneficial  and 
mitigative  measures  would  not  be 
required. 

Unavoidable  Adverse  Impat^ 
Project-related  constniction  activities 
and  vehicles  %vouki  produce  unwanted 
noise,  dost  and  exhaust  emissions  and 
could  cause  delays  for  motoiisto  in  the 
project  vicinity. 

9.  Cultural  Resonrees 

Affected  Environment-  The  New  York 
State  Historic  Reservation  Officer 
(SHPO)  states  that  the  Sissonville 
Project  would  have  no  effect  upon 
districts,  sites,  buildings,  structures, 
objects,  or  archeological  resources 
included  or  eligible  for  inclusion  in  the 
National  Register  of  Historic  Haces 
(letter  from  Julia  Stokes.  State  (fistoric 
PreservatitHi  Officer.  Albany,  New  Yoric 
October  18. 1985). 

Environmental  Recommendations: 
Changes  to  the  project  especially 
changes  in  the  proposed  location  and 
design  of  the  project  are  occasionally 
needed  after  a  license  has  been  issued 
and  may  require  an  applicant  to  amend 
a  license.  Under  these  circomstances. 
whether  or  not  an  application  for 
amendment  of  license  is  required,  tiie 
survey  results  and  the  SHPO's 
comments  would  no  longCT  reUably 
depict  the  cultural  resources  impacts 
that  would  result  from  developing  Ae 
project  Therefore,  before  begbming 
land-clearing  or  land-disturbing 
activities  within  the  project  boundaries^ 
other  that  those  specifioilly  authorized 


in  the  license  and  previously 
conunented  on  the  SHPO.  the  licensee 
should  consult  with  the  SHPO  regarding 
the  need  to  conduct  additional 
archeological  or  historical  surveys  and 
to  implement  further  avoidance  or 
mitigative  measures. 

Also,  land-clearing  and  land- 
disturbing  activities  could  adversely 
affect  archeological  and  historic 
properties  hot  previously  identified. 
Therefore,  If  the  Ucensee  encounters 
such  sites  or  properties  during  the 
development  of  project  works  or  related 
facilities,  the  licensee  should  stop  land" 
clearing  and  land-disturbing  activities  in 
the  vicinity  of  the  sites,  and  should  carry 
out  any  necessary  measures  to  avoid  or 
to  mitigate  effects  on  the  properties. 

Unavoidable  Adverse  Impacts:  None. 

10.  Cumulative  Impacts 

The  Council  on  Environmental  Quality 
defines  cumulative  impacts  as  effects  on 
the  environment  which  result  bom  the 
incremental  impact  of  the  action,  when 
added  to  past  present  and  reasonably 
foreseeable  effects  of  future  actions, 
regardless  of  the  agency  or  person 
undertaking  such  action  (40  CFR  1508.7). 
Although  there  are  other  licensed  and 
unlicensed  hydroelectric  facilities 
operating  on  the  Raquette  River,  the 
Sissonville  Project  is  currently  the  only 
proposed  project  in  the  basin. 

The  Existing  Hydropower  Projects  in 
the  Raquette  River  Basin.  Throughout 
its  length,  the  Raquette  River  is 
extensively  developed  with 
hydroelectric  dams  and  water  storage 
reservoirs  (Figure  5).  The  drop  in 
elevation  of  the  river  from  the 
Adirondack  Mountains  to  the  St. 
Lawrence  River  Valley  (1,600  feet  in  88 
miles)  and  the  dependable  amounts  of 
water  have  made  the  Raquette  River 
ideal  for  hydropower  development. 

Currently,  the  river  contains  three 
storage  reservoirs.  Carry  Falls  Reservoir 
(115,000  acre-feet).  Bog  River  Reservoir 
(23,000  acre-feet),  and  Tapper  Lake 
(19,000-acre  feet),  which  are  all  operated 
to  regulate  flows  for  downstream 
hydropower  projects.  The  waterflows 
are  stored  during  the  winter  and  spring 
and  are  released  during  the  summer  and 
fall  to  control  seasonal  flooding  and  to 
facilitate  hydroelectric  power 
generation.  The  existing  hydropower 
capacity  of  the  Raquette  River  is 
approximately  170  MW. 

"The  Raquette  River  Basin  contains  18 
hydropower  dams,  all  of  which  are 
located  on  the  mainstem  river  (Figure  5). 
These  include  six  licensed  hydropower 
projects,  one  unlicensed  project  and  one 
exempted  project  From  the  St 
Lawrence  River  upstream,  these  projects 
include:  The  Raquette  River  Project 


(FERC  Project  No.  2330)  consisting  of 
four  dams  (Raymondville,  Norfolk,  East 
Norfolk,  and  Norwood);  the  unlicensed 
Yaleville  Project  (FERC  Project  No.  9222) 
which  is  currently  under  a  preliminary 
permit;  the  Unionville  Project  (FERC 
Project  No.  2499);  the  Hewittville 
Exemption  (FERC  2869);  the  Raquette 
River  Projects  (FERC  Project  No.  2320) 
consisting  of  four  dams  (Sugar  Island. 
Hannawa,  Colton,  and  Higley);  the 
Raquette  River  Projects  (FERC  Project 
No.  2084)  consisting  of  five  dams  (South 
Colton,  Five  Falls,  Rainbow  Falls.  Blake 
Falls,  and  Stark  Falls);  and  the 
Piercefield  Development  (FERC  Project 
No.  7387).  The  Sissonville  Project  would 
be  located  between  the  Hewittville  and 
the  Potsdam-East  Project 

Cumulative  Environmental  Impacts. 
As  a  result  of  the  numerous  hydropower 
developments,  the  character  of  the 
Raquette  River  has  been  changed  from  a 
free-flowing  river  to  one  consisting  of  a 
series  of  pools  and  reservoirs  with  short 
stretches  of  free-flowing  river  between 
the  dams.  Developing  the  river  for 
hydropower  has  adversely  affected  the 
fishery  habitat  and  the  potential  for 
recreational  boating  in  much  of  the 
river. 

Constructing  and  operating  the 
Sissonville  Project  has  the  potential  to 
contribute  to  cumulative  adverse 
impacts  by:  (1)  Reducing  the  amount  of 
free-flowing  river  habitat  available  for 
recreational  boating  within  the  basin;  (2) 
changing  fish  habitat  from  fiee-flowing 
river  conditions  to  a  flatwater 
impoundment;  (3)  increasing  fish 
mortality  through  entrainment  and 
impingement  (4)  reducing  upsteam 
movements  of  resident  fish  within  the 
river  and  (5)  inundating  riparian 
woodland  habitat. 

The  potential  cumulative  adverse 
impacts  to  the  fishery  resources, 
terrestrial  resources,  and  recreational 
boating  in  the  Raquette  River  Basin 
would  be  minimized  by  implementing 
the  mitigative  measures  proposed  by  the 
applicant  and  by  the  staff.  These 
mitigative  measures  include  operating 
the  project  in  a  run-of-river  mode, 
maintaining  a  minimum  flow  release, 
installing  fish  screens  on  the  project 
intake,  maintaining  the  fishery  habitat 
within  the  project  area  through  gravel 
recruitment,  and  establishing  a  9-acre 
tract  of  woodland  as  a  forest  preserve  to 
offset  the  loss  of  7.9  acres  of  riprarian 
.  habitat 

Operating  the  project  in  a  run-of-river 
mode  and  providing  a  minimum  flow 
through  the  bypassed  reach  below  the 
project  dam  wuulJ  allow  aquatic 
resources  depending  on  free-flowing 
conditions  to  maintain  levels  similar  to 
preproject  conditions.  Creating  a  30-acre 


reservoir  above  the  dam  would  convert 
a  1.5-mile  section  of  a  free-flowing  river 
into  a  flatwater  impoundment  would 
replace  fastwater  recreational  boating 
activities  with  flatwater  boating 
opportunities,  and  would  change  fish 
habitat  and  fish  species  from  those 
adapted  to  a  free-flowing  river 
environment  to  those  adapted  to  an 
impoundment  environment  I'he 
proposed  project  would  also  cause 
additional  segmentation  of  the  fish 
populations  of  the  Raquette  River  by 
preventing  upstream  movement  of  fish. 
The  loss  of  upstream  movement  of  fish 
would  not  cause  significant  cumulative 
adverse  impacts  to  the  fishery  resources 
of  the  Raquette  River  because  fish 
populations  would  be  maintained  at 
similar  levels  above  and  below  the 
project  site  by  continued  recruitment  of 
fish  from  upstream  areas. 

B.  No-Action  Alternative 

Selecting  the  no-action  alternative 
would  not  cause  any  changes  to  the 
existing  physical  or  biological 
components  of  the  Raquette  River  basin. 
It  would,  however,  preclude  the 
opportunity  to  use  the  renewable  water 
power  resource  of  this  section  of  the 
Raquette  River. 

C.  Recommended  Alternative 

The  benefits  of  developing  the  project 
and  of  using  the  renewable  water  power 
resources  available  at  the  project  site 
could  be  realized  with  only  minor 
impacts  to  the  quality  of  the  human 
environment  If  properly  mitigated, 
developing  the  project  would  result  in 
minor  impacts  to  the  environmental 
resources  of,the  project  area.  Therefore, 
the  staff  recommends  that  the 
Adirondack  Hydro  Development 
Corporation's  Sissonville  Project  be 
licensed. 

VI.  Finding  of  No  Significant  Impact 

Construction  activities  would  cause 
temporary,  localized  increases  in 
erosion,  sedimentation,  and  stream 
turbidity.  These  conditions  would  have 
a  minor,  adverse  impact  on  the  water 
quality  and  fishery  resources  of  the 
Raquette  River.  Project  construction 
would  cause  the  permanent  inundation 
of  approximately  7.9  acres  of  riparian 
habitat  and  would  cause  permanent  loss 
of  this  area  and  the  avoidance  of  the 
area  by  wildlife.  During  project 
construction,  there  would  be  a  short- 
term,  adverse  impact  to  recreational 
anglers  utilizing  the  project  area. 
Constructing  the  project  would  preclude 
the  resident  fish  from  freely  moving 
upstream  of  the  project  under  most 
operating  conditions.  The  movement  of 
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gravel  substrate  from  areas  i^tream  of 
the  dam  to  downstream  areas  would  be 
eliminated  under  most  operating 
conditions.  Downstream  moving 
organisms,  particularly  juvenile  Gsh, 
would  be  subjected  to  increased  levels 
of  mortality  from  entrainment  or 
impingement  caused  by  the  project  A 
1.5-mile  segment  of  the  Raquette  River 
would  be  converted  bom  rapidly 
flowii]g  water  to  a  flatwater 
impoundmeoL 

Implementing  the  mitigative  measures 
proposed  by  the  applicant  and  the 
Commission  staff  would  ensure  that  the 
environmental  impacts  associated  with 
project  construction  and  operation 
would  not  be  significant  and  would  not 
cause  significant  cumulative  adverse 
impacts. 

The  staff  prepared  this  EA  for  the 
Slssonville  Project  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969.  On  the  basis  of  die  record  and 
of  the  staffs  independent  analysis, 
issuance  of  a  license  for  this  project 
would  not  constitute  a  major  federal 
action  significantiy  affecting  the  quality 
of  the  human  envirorunent. 


Vn.  literature  Gted 


Adirondack  Hydro  Development 

Corporation.  1S8&  Application  kit  license 
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(FR  Doc.  88-11395  Filed  5-19-88;  B}«5  am] 


[Dockat  Na  0-13864-000  at  aL] 

ARCO  on  and  Gas  Col,  Divi^n  of 
Attanttc  Richflekl  Coin|»any  at  al.. 
Applications  lor  Abandonment  of 
Service  and  lo  Amend  Ccnmcates  ^ 

May  18, 1988. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  piasoant  to  section  7  of  the 
Nataral  Gas  Act  for  authorization  to 
abandon  service  or  to  amend  certificates 
as  tlescribed  herein,  all  as  more  folly 
described  in  the  TBspectivp  applications 
which  are  on  file  witfi  die  Commission 
and  open  to  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  June  2, 
1988,  file  writh  the  Federal  Energy 
Regnlatoty  Commissioii,  Wasfaingtoo, 
DC  20428,  a  petition  to  intervraie  or  a 
protest  in  accordance  with  die 
requirements  of  tiie  Commission's  Rales 
of  Practit»  and  Procedure  (18  CFR 
385.211. 38S.214).  AH  pretests  filed  vrith 
the  Commission  will  be  ctmsidered  by  it 
in  determining  the  appropriate  actitm  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceetling. 
Any  person  widiing  to  become  a  party, 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accofdance  with 
the  Commission's  roles. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
imnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Loia  D.  CasMI, 
Acting  Secretary. 


'  Tliit  notice  does  not  i 
for  haaring  of  the  aeveral  nattara  covered  faerain. 


Docket  Ho.  and  date  filed 


G-13964-000.  a  May  ^  MOM- 


Ci62-1251-01^  O,  Mar  2. 1988. 


CI63-1 424-000,  O,  A(««  28.  1988. 
CI64-1S8-000,  0,  t^  29, 1988.... 
Ci6&-«70-01^  0.  May  2. 1988 


CI69-93S.O00,  0,  April  29.  1988- 
071-405-001,  O,  May  3.  198B.._ 
079-398-001,  O.  April  29.  1968. 
081-60-001, 0.  April  22,  1988 .... 


ARCO  Oil  and  Gas  Company.  Division  of  Atlantic 
Rictfield  Company,  P.O.  Box  2819,  DaRas,  TX 
TS221. 

Sun  BsDomlion  and  Pnduoian  Company.  P.O.  Bok 
8889,  Dallas,  TX  75221-2880. 

Temco  Oil  Company.  P.O.  Box  2511,  Houston,  TH 
TTZS2. 

<to 

SMI  Ei^lgntion  and  RtodadiQa  Company 


ARCO  01  and  Gas  Company,  IXviA)n  of  AOanlic 

TCcMSaM  Company. 
Taaaoo  PRXlucang  Inc.,  P.O.  Box  5233^  Houston,  TX 

77052. 

M^flUlo  Oil  Properties.  H.V.,  P.O.  Boa  2511.  Ho«a- 

ton.TX  77001. 
ARCO  Ol  and  Gas  Company,  tXvisian  of  Atlantic 

RchfteW  Company. 


Purciiaaar  and  localion 


a  Paso  Natural  Gas  Company.  Boundaiy-Bune  Area, 

San  Juan  County,  Utah. 

AiMa  Energy  Resources,  a  awewn  of  ArMa.  Inc.  ftad 

Oak.  «ra/.  FieklB,  Lafiroar.  m  at  Ooutfea.  OHalo- 

raa. 
Panhandle  Eastern  Pipe  Line  Company.  Putnam  Fiakt 

Dewey  County,  OklatKxra. 

4o _ _ 

N.E.  Tiai  Fiaid~  O^wiey  nnii«<»",7*i*p*ii"i~ .  

Arida  Ena«gy  Reaounaa.  a  dMaion  of  Artda.  Inc.  Hna 

Hollow  FiaM.  PHtstMjrg'CoiMly.  OkMioma. 
Tcanswastem  PipeCne  Company,  Rock  Tank  HaM. 

Eddy  County.  New  Maxioa 
B  Paso  Nature  Gaa  Ooi^pany,  Tore  ^tarteigaO 

Ftald,  Reaves  CounlyL  Teas. 
Pantandto  EaatMn  Ripo  Una  Gonipany.  SafMn  &E. 

FiaU.  EBs  and  Mtoodaard  Coantiaa.  OMafeooH. 
Lone  Star  Gaa  Company,  a  Division  ol  ENSERCH 

CorperaSon,  Dexter  Area.  Cooke  Ooonty.  Texas. 
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Docket  No.  and  dale  Mad 


088-430-000.  F,  April  21.  1988. 

088-432-000,  (CI64-616),  B,  April  29, 

1968. 
088-433-000,  (079-380),  B,  April  29. 

1988. 
CI88-437-O0O  (O65-704),  B.  May  ^ 

1988. 


App8cant 


Amoco  Production  Compare.  1670  Broadway,  Room 

1754,  Denver.  CO  80202. 
Tanrtaoo  Oil  Company ., 

Mullistate  Oil  Propertias.  RV 

Texaco  Producing  Inc . 


Purchaser  and  kxsaVon 


Northwest  Pipalina  Corporalioa  Basin  Dakota  f=iakt 

San  Juan  County,  New  Mexico. 
Panhandle  Eastern  Pipe  Line  Co(TH>any,  N.E.  Trri 

HeM.  Dewey  County,  Oklahoma. 
Natural  Gas  Pipatna  Company  of  America,  Hansford 

Raw.  Hansford  County,  Texas. 
ANR  Pipeline  Company.  Kings  Bayou  Rakl,  C«naron 

Parish,  Ijouisiana. 


Oaacrip- 


(•) 


Inc. 


■  Etfactiva  1-1-87.  ARCO  assigned  Ms  mterast  in  certain  acraaoe  to  Hondo  Ol  and  Qas  Company. 

*  Etfaclive  3-1-88.  Sun  aasiOnad  Id  inlaiaat  in  Property  No.  414040,  Bashers  UnM.  to  B)erty  wd  Meads, 

*  A.L  Stephenson  #1  well  was  pkiggad  and  abandoned  and  the  leasee  were  surrendered. 
.  :  lI^•A•L.S^M♦^anao«#1»w■  was  phmoad  and  abandoned  Effective  1-1-87,  Tenneoo  01  Corapa^ 
4-1-86,  Tonneco  Ol  Company  aaaigned  oeran  other  acreage  to  Anadarfco  Production  Company,  at  al. 

»  Effective  3-1-88,  Sun  BBiJanad  Ms  inlaraat  in  Property  No.  818423,  Compekjbe  tJnit.  to  Texaco  Producing  Inc 

*  Effective  10-1-87.  TP1  assigned  to  Helmerich  and  Payne,  Inc.,  Ms  rights  to  the  SW/4  and  NW/4  of  Section  32.  Block  50,  T-7,  T&P  RR  Co.  Survey,  Helmerich 
#1  Camobal  Stale  Gas  Unit,  Reeves  County,  Texas. 

*  Eftective  12-1-88.  Tannaco  Ol  Company  and  Multistate  Oil  Properties.  Inc,  aaaigned  certain  acraeoe  lo  Bell  &  Kinley  Company. 

■  Effective  3-1-88,  Atlantic  RicttfMd  Company  assigned  to  Ainoco  certain  acreage  lying  in  San  Juan  County,  New  Mexico. 

*  Eflecttve  9-1-87,  Tenneoo  Ol  Compeny  assigned  certain  acreage  to  VHal  Oil  Company. 
••  Not  uaed. 

"  Effective  8-1-87,  TPI  assigned  certain  acreege  to  Shell  Western  E&P  Inc. 

■'The  A.L  Stephenson  #1  wel  was  pkigged  and  abandoned.  Effective  1-1-67,  Tenneco  Oil  Company  assigned  certain  acreage  to  UnM  CorporaCon. 

Ring  Code:  A— Initial  Service.  B— Abandonment  C— Amendment  to  add  acreage.  O— Amendment  to  delete  acreage.  E— Totd  Sucoeieimt  F— ParM 


[FiR  Doc.  88-11396  Filed  5-19-48;  6:45  am] 

BMJJNO  coot  (TIT^I-a 

[Profact  No.  8713-004] 

Klllilee  Recietnetion  DIstrlcti 
Surreftder  of  Prelinilnery  PetiiiK 

May  18. 19ea 

Take  notice  that  Kittitas  Reclamation 
District,  permittee  for  the  proposed 
Kachess  Dam  Project,  has  requested  that 
its  preliminary  permit  be  terminated. 
The  permit  was  issued  on  January  16, 
1986,  and  wotdd  have  expired  on 
December  31. 1988.  The  project  would 
have  been  located  on  the  Kachess  lUver, 
near  the  totvns  of  Easton  and  Cle  Elum, 
in  Kittitas  Coimty,  Washington. 

The  permittee  filed  the  request  on 
April  19. 1988,  and  the  preliminary 
pennit  for  Project  No.  8713  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
Saturday,  Simday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 
Lois  D.  CashelL 
Acting  Secretary. 

[FR  Doc.  88-11397  Filed  5-19-88;  8:45  am] 
aauNa  oooE  sriT-ai-ii 

[Proi«ctNa5330-001] 

City  of  Sente  Ciere,  CA;  Surrender  of 
PreHminery  Pennit 

May  la  1988. 
Take  notice  that  the  city  of  Santa 


Clara,  California,  permittee  for  the 
proposed  East  Foric  Trinity  Project,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  pennit  was  issued  on 
February  24, 1987,  and  would  have 
expired  on  January  31, 1090.  The  project 
would  have  been  located  on  the  East 
Fork  Trinity  River,  near  Redding,  in 
Trinity  County,  California. 

The  permittee  filed  the  request  on 
October  8, 1987,  and  the  preliminary 
permit  for  Project  No.  8330  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  imless  that  day  is 
Saturday,  Stmday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  die  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 
Lois  D.  CaslieU 
Acting  Secretary. 

[FR  Doc.  88-11398  Filed  5-lB-^  8:45  am) 

BILUNQ  COOC  S717-01-M 


[Projact  Na  1490-003] 

Brazoe  River  Auttiortty;  lecueiKe  of 
AiMKial  Ucenee 

May  18. 198& 

On  May  13. 1985,  the  Brazos  River 
Authority,  licensee  for  the  Morris 
Sheppard  Dam  Project  No,  1490,  filed  an 
application  for  a  new  license  pursuant 
to  the  Federal  Power  Act  and  the 
Commission's  regulations  thereunder. 
Project  No.  1490  is  located  on  the  Brazos 
River  in  Palo  Pinto  Coimty,  Texas. 

The  license  for  Project  No.  1490  was 
issued  for  a  period  ending  May  24, 1988. 


In  order  to  authorize  the  continued 
operation  and  maintenance  of  the 
project  pending  Commission  action  on 
the  licensee's  application,  an  annual 
license  must  be  issued  to  the  Brazos 
River  Authority  pursuant  to  Section 
15(a)  of  the  Federal  Power  Act.  10  U.SXI 
808(a}. 

Take  notice  that  an  annual  license  is 
issued  to  the  Brazos  River  Authority  for 
a  period  effective  May  25, 1988.  to  May 
24, 1969,  or  until  the  issuance  of  a  new 
license  for  die  project,  whichever  comes 
first,  for  the  continued  operation  and 
maintenance  of  Project  No.  1490,  subject 
to  the  terms  and  conditions  of  the 
original  license. 

Take  further  notice  that  if  issuance  of 
a  new  license  does  not  take  place  on  or 
before  May  24, 1989,  an  aimual  license 
will  be  issued  each  year  thereafter, 
effective  May  25  of  each  year,  until  such 
time  as  a  new  license  is  issued,  without 
further  notice  being  given  by  the 
Commission, 
Lois  D.  Cashell, 
Acting  Secretary. 
[FR  Doc.  88-11399  Filed  5-19-88;  8:45  am] 

BNXMG  COOC  (717-01-11 

[Oodwt  Na  ER8S-266-000] 

Niegera  Mohewfc  Power  Corp. 

May  16, 1988, 

Take  notice  that  on  April  21, 1988, 
Niagara  Mohawk  Power  Corporation 
(Mohawk)  tendered  for  filing  a 
modification  to  the  agreement  between 
Atiantic  City  Electric  Co,  (ACE)  and 
Mohawk  that  was  originally  filed  on 
February  18, 1988. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion  to 
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intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  May  23, 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  en  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CaaheU. 
A  cting  Secretary. 

(FR  Doc.  88-11345  Filed  5-l»-88;  8:45  are) 
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(Docket  Na  RPW-16$-000] 
Raton  Gas  Transmission  Ca 

May  1&  198a 

Take  notice  that  on  May  3. 1988, 
Raton  Gas  Transmission  Company 
(Raton)  nied  a  letter  stating  that  it  is  not 
making  a  PGA  filing  under  Order  No. 
483  to  be  effective  June  1. 196& 

Raton  points  out  that  §  154.308(b) 
provides  for  exception  to  rate  filing  if 
the  adjustment  to  rates  is  under  1  mill 
per  MMBtu  of  jurisdictional  sales  and 
that  its  current  rate  adjustment  would 
be  0.1  mill  due  to  GRI  reduction  in 
Colorado  Interstate  Gas  Company  (CIG) 
rate  effective  January  1. 1988. 

Raton  states  that  its  current  Surcharge 
Adjustment  is  effective  through 
September  30, 1988  and  therefore  cannot 
be  changed  under  the  Regulations  at  this 
time. 

Raton  states  that  it  has  only  one 
supplier,  CIG  and  that  CIG  advised 
Raton  that  change  rates  in  three  pending 
dockets  is  expected  to  be  finalized  in 
late  June  or  July,  1988.  At  that  time 
Raton  will  make  the  required  PGA  rate 
change. 

Raton  believes  it  is  correct  in  its  j 
interpretation  of  the  regulations      ' 
governing  this  matter.  However,  if  Raton 
is  not  correct  in  its  interpretation,  Raton 
requests  a  waiver  thereof  to  prevent 
uimecessary  and  inconsequential  filings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 


385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  23. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheil. 
Acting  Secretary. 

[FR  Doc.  88-11342  Filed  5-19-88:  8:45  am] 

BNJJNQ  CODE  (Tir-OI-M 

(Dock*!  Na  RP8S-145-001] 

Texas  Gas  Pipe  Line  Corp.;  Filing 

May  16, 1988. 

Take  notice  that  on  May  9, 1988, 
Texas  Gas  Pipe  Line  Corporation 
(TGPL)  tendered  for  filing  the  following 
tariff  sheets  to  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  to  be 
effective  June  1, 1988: 
Third  Revised  Sheet  No.  19  ' 
First  Revised  Sheet  No.  21a 
Fourth  Revised  Sheet  No.  22 

TGPL  states  that  Third  Revised  Sheet 
No.  19  was  submitted  correcting  the 
numbering  of  First  Revised  Sheet  No.  19, 
that  First  Revised  Sheet  No.  21a  was 
submitted  correcting  a  typographical 
error  discovered  on  Original  Sheet  No. 
21a,  and  that  Fourth  Revised  Sheet  No. 
22  was  submitted  to  delete  the  section 
referencing  "Incremental  Pricing 
Surcharge"  contained  in  Third  Revised 
Sheet  No.  22.  TGPL  points  out  that  these 
tariff  sheets  were  filed  as  part  of  its 
Purchased  Gas  Adjustment  fiUng  by 
letter  dated  April  29, 1988.  and  that 
these  corrections  do  noLconstitute  any 
substantive  change  in  the  prior 
submission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  the  Rules 
214  and  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214,  385.211  (1987)).  All  such  motions 
or  protests  should  be  filed  on  or  before 
May  23, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspectioiL 

Lois  0.  CashelL 

Acting  Secretary. 

[FR  Doc  88-11343  Filed  5-19-88: 8:45  am] 
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[Docket  No.  RPM-150-001] 
Transwestem  Pipeline  Co.;  FIHng 

May  16, 198& 

Take  notice  that  on  May  9, 1988. 
Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  the 
following  tariff  sheets  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1: 

Substitute  6th  Revised  Sheet  No.  73 
Substitute  1st  Revised  Sheet  No.  75A 
Substitute  7th  Revised  Sheet  No.  76 
Substitute  3rd  Revised  Sheet  No.  76A 
Substitute  3rd  Revised  Sheet  No.  76B 

Transwestem  states  that  on  April  29. 
1988,  it  submitted  its  first  annual 
Purchased  Gas  Cost  Adjustment  filing  to 
be  effective  July  1, 1988  and  a  new 
Purchased  Gas  Adjustment  Clause  to  be 
effective  June  1, 1988.  Transwestem 
states  that  after  communicating  with  the 
Commission  Staff.  Transwestem  made 
revisions  to  the  tariff  sheets  Hsted  ' 
above. 

Transwestem  states  that  copies  of  the 
revised  tariff  sheets  have  been  mailed  to 
all  interested  parties  and  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  tfie  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  23, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  ivill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU. 
Acting  Secretary. 
[FR  Doa  88-11344  Filed  S-1&.88;  8:45  am) 

BILUNQ  CODE  (TU-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-3383-2] 

Environmental  Impact  Statement*; 
Notice  of  AvaiiabUity 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

382-5075  or  (202)  362-5074. 
Availability  of  Environmental  Impact 

Statements,  Filed  May  9, 1988  Through 

May  13, 1988,  Pursuant  to  40  CFR  1506.9. 

EIS  No.  880149.  Draft  NPS.  AK.  Noatak 
National  Preserve,  Wilderness 
Recommendation,  Designation  or 
Nondesignation.  AK,  Due:  August  29, 
1988.  Contact:  Linda  Nebel  (90^  257- 
2654. 

EIS  No.  880150.  Draft,  NPS,  AK,  Glacier 
Bay  National  Park  and  Preserve. 
Wihiemess  Recommendations. 
Designation  or  Nondesignation.  AK, 
Due:  August  29. 1968,  Contact  Lind 
Nebel  (907)  257-2854. 

EIS  No.  880151,  Pinal.  ELM.  CA.  Eastern 
San  Diego  County  Planning  Unit. 
Section  202  WSAs'.  Wilderness 
Recommendations,  Designation  or 
Nondesignation.  San  Ysidro 
Mountain.  Sawtooth  Mountains  A. 
Sawtooth  Mountains  C  snd  Table 
Mountain,  WSAs,  Q  Centro  Resource 
Area.  California  Desert  District  San 
Diego  County.  CA.  Due:  June  20. 1968. 
Contact:  Gerry  HiUier  (714)  361-6386. 

EIS  No.  860152,  Draft  USA,  PRO.  NAT, 
Nationwide  Biological  Defense 
Researdi  Pro-am  Continuation. 
.Implementation,  Due:  August  12, 1968, 
Contact  Charles  Dasey  (301)  663- 
2732. 

EIS  No.  880153.  DSuppl  UMT.  CA.  Los 
Angeles  Rail  Rapid  Transit  I¥oject 
Sunset  Boulevard  Alternate 
Alignment,  Updated  Project  Cost 
Impacts  on  MacArtfaur  Park,  Vermont 
Avenue/Sunset  Boulevard  Station 
Location  and  Cumulative  Impacts  of 
the  Hollywood  Bowl  Connector. 
Funding,  Los  Angeles.  County.  CA, 
Contact  Carmen  C  Qark  (415)  974- 
7317. 

EIS  No.  880154,  Final.  USN.  AK, 
Southeast  Alaska  Acoustic 
Measurement  Facility  (SEAFAC) 
Construction,  Establ^hment  and  404 
Permit  Behm  Canal,  Back  Island. 
Ketchikan  Gateway  Borough.  AK. 
Due:  June  20, 1988,  Contact  Jeff 
Thielen  (206)  476-5775. 

EIS  No.  880155.  Draft  NPS.  AK, 
Aniakchak  National  Monument  and 
Preserve.  Wilderness 
Recommendations.  Designation  or 
Nondesignation.  AK,  Due:  August  29. 
1988.  Contact  Linda  Nebel  (907)  257- 
2654. 


EIS  No.  880156.  Draft  FRC.  OH,  WV. 
PA,  Upper  Ohio  River  Basin 
Hydroelectric  Development 
Construction,  Operation  and 
Maintenance.  Licenses.  Belmont 
Gallia,  Jeffierson.  Mohoning  and 
Washington  Cos..  OH:  Hancock  Co., 
WV  and  Butler,  Beaver,  Allegheny. 
Armstrong,  Fayette,  Washington  and 
Westmoreland  Cos,  PA,  Contact: 
George  Taylor  (202)  376-4454. 

Dated:  May  17, 1988. 
William  D.  DlckerKn, 

Deputy  Director,  Office  of  Federal  Activities. 
(FR  Doc  88-11417  Filed  5-19-48: 8:45  am] 
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[ER-HU.-33S3-31 

Environmental  Impact  Statements  and 
Regulations;  AvallaMUty  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  May  2, 1988  through  Ma^  6, 
1988  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section  309 
of  the  Clear  Air  Act  and  section 
102(2)  (c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  382-5074. 

An  explanation  of  the  ratings  assigned 
to  draff  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  22. 1988  (53  FR  13318). 

Draft  EISs 

ERP  No.  D-AFS-L85116-00.  Rating 
EC2,  Rogue  River  National  Forest  Land 
and  Resource  Management  Plan, 
Implementation,  Jackson,  Klamath, 
Josephine  and  Douglas  Counties,  CA 
and  Siskiyou  County,  OR. 

Summary:  EPA's  concern  with  this 
document  is  the  level  of  detail  and 
commitment  for  water  quality  and 
fisheries  monitoring  is  not 
commensurate  with  the  sensitivity  of  the 
resources. 

ERP  No.  D-AFS-L85119-WA,  Rating 
EC2,  Mount  Baker-Snoqualmie  National 
Forest  Land  and  Resource  Management 
Han,  Implementation,  King,  Pierce, 
Skagit  Snohomish  and  Whatcom 
Counties.  WA. 

Summary:  EPA's  main  concern  is  that 
the  level  of  detail  and  commitment  for 
water  quaUty  and  fishery  habitat 
monitoring  is  not  commensurate  with 
the  sensitivity  of  the  resource.  The  final 
EIS  should  include  additional 
information  on  existing  environmental 
conditions,  especiaUy  water  quality. 

ERP  No.  I>-COE-K61093-NV,  Rating 
E02,  Galena  Resort  Construction  and 
Operation,  Section  404  Permit  and 


Special  Use  Permit  Toiabe  National 
Forest,  Washoe  County.  NV. 

Summary:  EPA  expressed 
environmental  objections  because  the 
project  fails  to  comply  with  the  section 
404(b)(1)  Guidelines  of  ^  Qean  Water 
Act  which  regulates  the  discharge  of 
dredged  or  fill  material  into  waters  of 
the  U.S.:  (1)  The  draft  EIS  did  not  ftiUy 
analyze  alternatives  to  avoid  adverse 
impacts  to  wetlands;  (2)  proposed 
mitigation  does  not  adequately  offset 
wetlands  loss:  and  (3)  the  wetlands  loss 
would  be  a  significant  degradation  of 
the  aquatic  ecosystem.  EPA  requested 
additional  information  on  groundwater, 
surface  water,  air  quality  impacts  and 
monitoring.  EPA  DRR  asked  that  the 
Army  Corps  prepare  a  supplemental 
draft  EIS. 

ERP  No.  D-FRC-B03003-00,  Rating 
E02,  Ocean  State  Power  Project 
Natural  Gas  Fired  Combined-Cycle 
Power  Plant  and  Pipeline  Construction 
and  Operation,  Licenses  and  Section  10 
and  404  Permits.  Providence  County.  RI; 
Erie.  Livingston,  Onondaga.  Niagara. 
Rensselaer  and  Wyoming  Counties.  NY 
and  Hampden  and  Worcester  Counties, 
MA. 

Summary:  EPA  concludes  that  this 
project  could  cause  substantial  water 
quality,  wetlands,  and  noise  impacts 
and  that  (he  cdtematives  analysis  is 
seriously  flawed.  EPA  recommends  the 
selection  of  the  environmentally 
preferable  site  at  "Ironstone";  use  of  dry 
cooling  technology:  routing  of  pipelines 
around  critical  weUands;  and  stringent 
noise  mitigation  measures.  (NOTE:  The 
above  summary  should  have  appeared 
in  die  5-13-88  FR  Notice.) 

FmalEISs 

ERP  No.  F-AFS-K65108-CA,  Los 
Padres  National  Forest  Land  and 
Resource  Management  Plan. 
Implementation,  Monterey,  San  Luis 
Obispo,  Santa  Barbara,  Ventura  and  Los 
Angeles  Counties.  CA. 

Summary  EPA  has  no  objections  to 
the  project  as  proposed  and  suggests 
that  U.S.  Forest  Service  coordinate 
nonpoint  source  water  pollution 
planning  with  the  State  and  that  several 
measures  to  protect  air  and  water 
quality  be  included  for  future  mining 
activities  on  the  forest. 

ERP  No.  F-COE-C36060-NY. 
Ca2enovia  Creek  Flood  Damage 
Reduction  Plan,  Implementation.  Town 
of  West  Seneca,  Erie  County.  NY. 

Summary:  EPA's  concerns  regarding 
potential  impacts  to  downstream  biota 
as  a  result  of  operation  of  the  sluice  gate 
and  ice  retention  structure  have  been 
addressed.  Accordingly,  we  have  no 
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objections  to  the  implementation  of  the 
project  as  proposed. 

ERP  No.  FS-COB-K32038-CA. 
Oakland  Outer  and  Inner  Harbor,  Deep 
Draft  Navigation  Improvements, 
Alcatraz  Dredged  Material  Disposal 
Site,  Changed  Conditions, 
Implementation,  Alameda  County  CA. 

Summary:  EPA's  review  indicated 
that  overall  environmental  risks  were 
reduced  by  several  key  agreements, 
including:  (1)  Restricting  the  dredging  to 
the  initial  phase  only  (approximately 
500,000  cubic  yards.)  Before  additional 
dredging  can  proceed,  the  Army  Corps 
will  prepare  a  supplemental  EIS.  (2) 
Disposal  of  acceptable  sediments  at  an 
ocean  disposal  site.  Contaminated 
sediments  would  not  be  disposed  of  in 
either  San  Francisco  Bay  or  the  Pacific 
Ocean. 

Amended  Notice 

ERP  No.  D-FHW-G40122-LA,  Rating 
LO,  Old  Metairie  Railroad  Project 
Raihroad  and  Traffic  Flow  Conflicts 
Alleviation.  Orleans  Parish  and     j . 
Jefferson  Parish  Line  to  the  Airline! 
Highway  and  Causeway  Boulevard 
Intersection,  Funding.  Jefferson  County, 
LA. 

Summary:  EPA  has  no  objections  to 
the  long  siding  removal  with  certain 
other  of  the  alternatives  proposed  to 
relieve  the  railroad  traffic  flow  conflict» 
and  noise  problems  associated  with  the 
operations  of  the  New  Orleans  Terminal 
Company  Railroad  in  the  Old  Metairie 
area.  Correction  in  summary — ^Published 
FR05-l»-«a 

Dated  May  17. 198& 
Wimam  D.  Dickanoo. 

Deputy  Director.  Office  of  FederaJ  Activities. 
PH  Doc  88-11418  Filed  5-19-88:  8:45  am] 
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(OPP-00261;  FRL-33«2-«]  ■  |    "^ 

Stato-FIFRA  IssuM  Research  and 
Evaluation  Group  (SFIREG)  Working 
Committeas;  Open  Maatinga 

AOCNCv:  Environmental  Protection  j 
Agency  (EPA).  | 

ACnoft:  Notice. 

SMIMAIIY:  There  will  be  a  2-day  meeting 
of  the  Working  Committee  on 
Enforcement  and  Certification  of  the 
State-FIFRA  Issues  Research  and 
Evaluation  Group  (SFIREG)  and  a  2-day 
meetii^  ef  the  SFIREG  Working 
Committee  on  Registration  and 
Classification  to  discuss  various  aspects 
of  pesticides.  The  meetings  will  be, open 
to  the  public. 

DATE  The  Working  Committee  on 
Enforcement  and  Certification  will  meet 


on  Tuesday  and  Wednesday.  June  7  and 
8, 1988,  and  the  Working  Committee  on 
Registration  and  Classification  will  meet 
on  Thursday  and  Friday,  June  9  and  10, 
198&  The  meetings  of  both  committees 
will  start  at  8:30  a.m.  each  day. 

AOOllESS:  The  meetings  will  be  held  at: 

Radisson  Plaza  Hotel  Orlando,  80  South 

Ivanhoe  Boulevard,  Orlando,  FL  32804. 

(305)-425-4455. 

FOR  FURTHER  INFORMATIOM  COHTACT. 

By  mail:  Philip  H.  Gray,  Jr.,  Office  of 
Pesticide  Programs  {TS-766C), 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460 

Office  Location  and  telephone  number 
Rm.  1115,  Crystal  Mall  No.  2, 1921 
Jefferson  Davis  Highway,  Arlington, 
VA,  (703)-557-7096. 

SUPPIEMENTART  INFORMATION:  The 

meeting  of  the  Working  Committee  on 
Enforcement  and  Certification  will  be 
concerned  with  the  follo%ving  topics: 

1.  Status  reports  on  and  discussion  of 
the  following:  revision  of  Part  171 
regulations  on  certification  and  training: 
Public/Private  Sector  initiative: 
enforcement  of  special  projects; 
endangered  species;  groundwater 
protection;  uniform  reporting  of 
enforcement  actions;  compliance 
strategy  evaluation  project;  regulation 
on  sale  of  Restricted  Use  Pesticides  to 
uncertified  applicators;  training 
programs/projects  completed  or 
currendy  under  way;  and  die  joint  EPA- 
USDA  Private  Applicator  Training 
Review. 

2.  Enforcement  strategies  as  they, 
relate  to  the  following:  Chlordane, 
dicofol,  dinoseb,  diazinon, 
chlordimeform,  aldicarb,  and 
chemigation. 

3.  Problem  of  grocery  stores  that  have 
pesticide  analyses  run  by  private 
laboratories  on  agricultural  produce. 

4.  Other  topics  as  appropriate. 
The  meeting  of  the  Working 

Committee  on  Registration  and 
Classification  will  be  concerned  with 
the  following  topics: 

1.  Status  reports  on  and  discussion  of 
the  following:  Termiticide  labeling; 
Label  Utility  Project  availability  of  final 
printed  labeling;  unenforceable  label 
language;  Statements  of  Practical 
Treatment;  irradiation  of  food  products: 
chemigation  labeling;  endandered 
species;  hydrogen  cyanamide 
registrations;  sulfites  use  on  grapes; 
restriction  of  chlorine  products;  impact 
of  recent  court  decisions  on  state 
programs;  expansion  of  crop  groupings; 
and  impact  of  ground  water  protection 
strategy  on  pesticide  labeling. 

2.  EPA's  response  to  NAS  Report 
Regulating  Pesticides  in  Food. 


3.  Minor  crop  uses — impact  of  the 
reregistration  requirements. 

4.  Other  topics  as  appropriate. 

Dated  May  3. 1988. 
Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 
[FR  Doc.  68-11340  Filed  5-19-88;  8:45  am] 


IOPT&-5923«8,  59241C,  59242B; 
FRL-3382-9 

Cartain  Chamicala;  Approval  of 
Modmcationa  to  Taat  Marfcating 
Examptiona 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  notice  announces  EPA's 
approval  of  modifications  of  the  test 
marketing  periods  for  three  test 
marketing  exemptions  (TMEs)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act.(TSCA)  and  40  CFR  720.38. 
EPA  designated  these  applications  as 
TME-87-7,  TMB-87-12  and  TME-^-14, 
respectively.  The  test  marketing 
conditions  are  described  below. 
EFFECTIVE  DATE:  May  11, 198a 
for  further  information  contact: 
Robert  Wri^t  III,  Premanufacture 
Notice  Management  Branch,  Chemical 
Control  Division  (TS-794),  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency,  Rm.  E-611, 401 M.  St 
SW.,  Washington,  DC  2046a  (202-382- 
7800). 

SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  audiorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import  - 
new  chemical  substances  for  test 
maiketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
mariceting  exemption  upon  receipt  of 
new  information  which  casts  si^ificant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  any 
unreasonable  risk  of  injury. 
EPA  hereby  approves  the 
modifications  of  die  test  maiketing 
periods  for  TME-87-7,  TME-67-12,  and 
TME-87-14.  EPA  has  determined  tiiat 
test  marketing  of  the  new  chemical 
substances  described  below,  under  the 
conditions  set  out  in  the  TME 
applications  and  modification  requests. 


and  for  the  modified  time  periods 
specified  below,  will  not  present  any 
unreasonable  risk  of  injiny  to  health  or 
the  environment.  Production  volume, 
use,  and  the  number  of  customers  must 
not  exceed  that  specified  in  the 
application.  All  other  conditions  and 
restrictions  described  in  the  original 
Notices  of  Approval  of  Test  Marketing 
Application  must  be  met 

T-87-7 

Date  of  Receipt-  January  16, 1987. 

Notice  of  Approval:  March  3a  1987  (52 
FR  10135). 

Modified  Tlest  Marketing  Period:  12 
Months. 

Commencing  On:  Date  of 
manufacture. 

T-S7-12 

Date  of  Receipt  March  la  1987. 

Notice  of  Approval:  May  8, 1987  (53 
FR  17464). 

Modified  Test  Marketing  Period:  6 
months. 

.  Commencing  On:  Expiration  of 
original  test  marketing  period. 

T-87-14 

Date  of  Receipt-  April  14, 1987. 

Notice  of  Approval:  June  5, 1987  (52 
FR  21367). 

"  Modified  Test  Marketing  Period:  6 
months. 

Commencing  On:  Expiration  of 
original  test  marketing  period. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment. 

Date:  May  11, 1988. 

Chariet  L.  EDdns, 

Director,  Office  of  Toxic  Substances. 
[FR  Doc.  88-11339  Filed  5-19-88;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

(Ret)ortNaCL-8S-110] 

Common  Carrier  Public  MobNa 
Sarvicaa  Information;  Uating  of 
Cellular  Rural  Sarvica  Araaa  WHti 
Component  Parta 

May  la  1988. 

In  accordance  with  the  Further  Order 
on  Reconsideration  in  CC  Docket  No. 
85-388  (RM  5167)  (FCC  88-156,  Released 
May  18, 1988)  Uie  attached  list  of  428 
Cellular  Rural  Service  Areas  (RSAs)  is 


being  released  to  the  public  and  will  be 
published  in  the  Federal  Register. 

Applications  for  individual  RSAs  will, 
not  be  accepted  in  numerical  order  as 
were  MSA  applications.  Since  the  RSAs 
are  relatively  similar  in  terms  of 
population,  and  recognizing  that  each 
RSA  has  its  unique  needs,  the 
Commission  divided  the  country  into 
five  geographic  blocks  with  each  block 
containing  a  like  number  of  RSAs.  The 
Commission  further  determined  that  the 
only  equitable  method  of  determining 
the  order  in  which  applications  would 
be  accepted  would  be  through  some 
form  of  random  selection.  A  lottery  was, 
therefore,  held  to  determine  the  order  in 
which  applications  would  be  accepted 
for  each  block  of  RSAs.  As  a  result  of 
that  lottery  the  following  order  was 
determined: 

1.  Block  2 

Alaska  Nevada 

Arizona  ^4ew  Mexico 

California  Oregon 

Colorado  Utah 

Hawaii  Washington 

Idaho  Wyoming 
Montana 

2.  Block  8 

niinois  Nebraska 

Indiana  North  Dakota 

Iowa  South  Dakota 

Minnesota  Wisconsin 


8.  Block  3 

Arkansas  Missouri 

Kansas  Oklahoma 

Louisiana  Texas 


4.Blockl 


Alabama 

American  Samoa 

Florida 

Georgia 

Guam 

Mississippi 


North  Carolina 
Northern  Marianas 
Puerto  Rico 
South  Carolina 
Tennessee 
Virgin  Islands 


B.Bhick4 


Connecticut  New  |ersey 

Delaware  New  York 

Kentucky  Ohio 

Maine  Pennsylvania 

Maryland  Rhode  Island 

Massachusetts  Vermont 

Michigan  Virginia 

New  Hampshire  West  Virginia 

By  subsequent  public  notices,  filing 
windows  for  each  RSA  block  will  be 
announced.  Within  each  block  RSAs 
there  will  be  multiple  windows  with 
applications  for  all  RSAs  within  one  or 
more  states  being  filed  in  each  window. 

Questions  regarding  this  public  notice 
should  be  addressed  to  Andrew  Nachby 
at  (202)  632-6450  or  Steve  Markendorff 
at  (202)  653-5560. 

CLr4iS-110-^ist  of  Cellular  Rural 
Service  Areas  With  Component  Parts 


ALABAMA 


307.  Alabama  1— 
Franklin 

Franklin 


Marion 

Winston 

Cullman 

Lawrence 
BkMut 

SSS.  AlabaM  »-|Mdcsoa  De  Kalb 
Jackson                             Cherokee 

SSB.  Alal>a«a  1    lamar 

Lamar 

Fayette 

Pickens 

Sumter 

Greene 
Choctaw 
Hale 
Marengo 

Bibb 
Perty 
Dallas 

Wilcox 

Lowndes 

Chilton 

911.  AUbama  S— 
CMMim 

Cleburne 
TaUade«a 
Clay 

Randolph 
Coosa 
Tallapoosa 
Chambers 

3U.AlabwiMS- 

WasUi«laB 
Washington 

Monoie 

Conecuh 

Escambia 

Clarke 

ns.  AUbama  7— Buder  Pike 

Butler  Coffee 

Covington  Geneva 
Crenshaw 


314. 

Lee 

Macon 


•— Lae  Bulk>ck 
Barbour 
Henry 

ALAKSA. 


315.  AlMka  1— Wade 
HamptoB 

Wade  Hampton 

Nome 

Kobuk 

SIS.  AlMtca  a— Bethel 

Bethel 

Dillingham 

Bristol  Bay  Borough 

Kodiak  Island  Borough 

317.  Alaska  3— Haines 
Haines  Borough 
Juneau  Borough 
Wrangell-Petersburg 
Ketchikan-Gateway 
Borough 


North  Slope 
Yukon-Koyukuk 
Fairbanks  N.  Star 
Southeast  Fairbanks 


Kenai  Peninsula  Borough 
Matanuska-Susitna 

Borough 
Valdez-Cordova 
Aleutian  Islands 

Sitka  Borough 

Skagway-Yakutat- 
Angoon 

Prince  of  Wales-Outer 
Ketchikan 


Morgan 


ARIZONA 

81S.  Arizona  1    Mohsv 
Mohave 

319.  Arizona  £—  Coconino 

Coconino  Yavapai 

sas.  Arizona  3— Navajo     Apache 
Navajo 

321.  Arisooa  4— Yuma 
Yuma 


322.  Arizona  5— Gila 
GiU 

323.  Arizona  S— Graham 

Graham 
Greenlee 


Pinal 


Santa  Cruz 
Cochise 


324.  AikaosM] 

MadiMM 
Madison 


ARKANSAS 

Carrol 
Boone 

Newton 


Itl34 
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32S.  ArkaaMS  2 — Mariea 

Izard 

34«.Califonia*- 

Mendocino 

Marion 

Stone 

Lake 

854.  Florida  T    Pnfciai      Flagler 

Baxter 
Fulton 

Searcy 

345>r«HfanriaH    Olswi 
Sierra 

Nevada 

Putnaa 

3«.  Flarida  •— nhda         Levy 

S2B.  Aikansas  3— Sliaip 

Lawneoce 

34«.  CalifaMb  n-B 

BL  Dorado 

Dixie                                  Gilchrist 

Shaip 

Independence 

Randolph 

Jackson 

347.  Califon^  12-«k«s 

3(6.  Florida  7— HanAoQ  Cohtnriiia 
Hamittan                          Union 
Suwannee 

327.  AikanMS  4— Cby 

Craighead 

Kings 

Clay 
Greene 

Poinsett 
Mississippi 

, 

GOUMtAOO 

Jefferson                             Lafayette 

32S.  Arkansas  S—Graaa 

Monroe 

343.  Caiorado  1— Moflal 

Routt 

Madison 

Cross 

SL  Francis 

Lee 

Phillips 
Arkansas 

Moffist 
Rio  Blanco 

lackaon 
Grand 

3n.  Florida  V-CaBnnn     Liberty 
Calhoun                            Franklin 

34t.  Calaradn  2— Logan 

Morgan 

Gulf 

Logan 

Washington 

32*.  Aikansas*— 

White 

Sedgwick 

Yuma 

3n.  Florida  10-Waitaa    Jackson  - 

CWiuma 

aebume 

WoodrufT 
Prairie 

PhiHips 
3S0.C«iando3— 

Pitkin 

Walton                               Washhigton 
Holmes 

33*.  Aikansas  7— ftps 
Pope 

Perry 
Conway 

GarSeU 

Garfield 

Gunnison 
Delta 

370.  Florida  11— Monraa 
Monroe 

Yell 

Van  B«uen 

Eagle  ' 

Mesa 

, 

Summit 

Montrose 

GEORGIA 

Clear  Creek 

33L  Aikansas  S— 

Johnson 

FMttklin 

Logan 

Chaffee 

371.  Georgia  1—                 Pickens 

Franklin 

Scott 

Park 

Fremont 

Whltfiaid                       Gilmer 

Uke 

Custer 

Whitfield                          Fannia 

332.  AikaiMas  •—Polk 

Pike 

Murray                             Union 

Polk 

Howard 

352.  Colorado  5— Elbert 

Kit  Carson 

Gordon                             Towns 

Montgomery 

Sevier 

Elbert 
Lincoln 

Cheyenne 

333.  Aikansas  1»- 
Gariand 

aark 
DaUas 

353.  Cotorado  1    6m 

San  |uan 
Hinsdale 

Lumpkin                             Stephens 

Garland 

Grant 

Miguel 

White                                 Rabun 

Hot  Spring 

San  Miguel 

ouray 

Dolores 

Montezuma 
U  Plata 

Habersham                       Barrow 
Hall 

334.AricaiMH»— 

Ufayette 

Nevada 

m-  Cokirado  7— 
Saguacha 

Rio  Grande 

373.  Georgia  3—                 Floyd 

Hempstead 

Columbia 

Alamosa 

Chattooga                      Polk 

Saguache 

Conejos 

Chattooga                          Bartow 

335.  Aikansas  U— 

Cleveland 

Mineral 

Archuleta 

OucUta 

Lincoln 

374.  Georgia  1    |aspar      TaHaferro 

Ouchita 

Drew 

355.  Colorado  e—Mowa 

Otero 

Jasper                               WUfcaa 

Calhoun 

Ashley 

Kiowa 

Bent 

Putnam                             Lincoln 

Bradley 

Desha 

Crowley 

Prowers 

Morgan                              Elbert 

Union 

Chicot 

Greene                               Hart 

35S.  CotoradoV-CwUlla 

Las  Animas 

Ogelthorpe 

CALIFORNIA 

CosUlla 

Baca 

Huerfano 

375.  Georgia  5— Haiaison  fieard 

33«.  Caiiforaia  t-Dal 

Siskjfo* 

CONNECTICUT 

Haralson                            Troup 
Carroll                              Coweta 

Norte 

Humboldt 

Del  Norte 

Trinity 

357.  Connadicut  1— 

Utchfield 

37B.  Georgia  •— Spalding  Monroe 

337.  CaUfoniia  2— Modoc  Ussen 

UtcUield 

Spalding                            Cravrford 
Lamar                              T«ykir 
Upson                              Talbot 

Modoc 

Plumas 

358.CannecticiilS— 

Windham 

Windham 

Pike                                  Harris 

3M.  CaUfoniia  3— Alpine 
Alpine 

Calaveras 
Tuolumne 

DELAWARE 

Meriwather 

1 

Amador 

Mariposa 

377.  Georgia  7— Hancock  Laurens 

35».  Dalaiwan  1— Km! 

Sussex 

Hancock                           Washington 

33t.  CaUforaia  4— 

Merced 

Kent 

Baldwin                             Johnson 

Madata 

Madera 

San  Benito 

FlJORinA 

Wilkinson 

3M.  Califarnia  5— San 

San  Luis  Obispo 

380.  Flomfa  1-Coiliar 

Hendry 

37S.  Georgia  •— Warran     Bullock 
Warren                              Screven 

Luis  Obispo 

Collier 

Glascock                            fenkins 

341.  CaUfn^a  •— Mono 
Mono 

Inyo 

Glades 
Highlands 

Oceechobee 
Indian  River 

Jefferson                            Buika 
Emanuel                           Treutlen 
Candler 

342.  CaUfoniia  7— 

Imperial 

Da  Soto 

371.  GMMgia  »-Marian     Webster 

faaparial 

Hardee 

Charlotte 

Marion                             TaneU 
Schley                              Randolph 

343.  Califomia  »- 

Glenn 

363.  FVirtda  4-GlnM 

Uke 

Macon                              Clay 

Tehama 

Colusa 

atius 

Sumter 

Dooly                               Quitman 

Tehama 

Hemapdo 

Crisp                                Stewart 
Sumter 
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SaaCeorgUlO- 

Ben  Hill 

Bleckley 

Turner 

Bleckley 

Irwin 

Pulaski 

Coffee 

Dodge 

Jeff  Davis 

Wilcox 

Wheeler 

Telfair 

Montgomery 

3n.  Georgia  11— Toombs  Bacon 
Toombs  Ware 

Tattnall  Pierce 

Evans  Brantley 

Appling  Charlton 


382.  Georgia  12— Liberty 

Uberty 

Long 

Mcintosh 

Wayne 

Glynn 

Camden 

383.  Georgia  13— Eariy 

Eariy 

Calhoun 

Baker 

Decatur 
Mitchell 
Grady 
Thomas 

Miller 

Seminole 

384.  Georgia  14— Worth 

Worth 

Lanier 
Lowndes 

Tift 

Clinch 

Berrien 

EchoU 

Colquitt 
Cook 

Atkinson 
Brooks 

HAWAII 

385.  Hawaii  1— Kauai 

Xauai 

386.  Hawaii  2— Maui 

Kalawao 

Maui 

387.  Hawaii  3— Hawaii 

Hawaii 

IDAHO 

388.  Idaho  1 — Boumiary  Benewah 

Boundary  •  Latah 

Bonner  Nez  Perce 

Kootenai  Lewis 

Shoshone  Clearwater 


ILLINOIS 


389.  Idaho  2— Idaho 

Valley 

Idaho 

Payette 

Adams 

Gem 

Washington 

390.  Idaho  3-Lemhi 

Custer 

Umhi 

Boise 

391.  Idaho  4— Efanore 

Owyhee 

^more 

Canyon 

392.  Idaho  5-4utte 

Lincobi 

Butte 

Twin  Falls 

Blaine 

Jerome 

Camas 

Minidoka 

Gooding 

Cassia 

993.  Idaho  6-Clark 

Bonneville 

Clark 

Power 

Fremont 

Bannock 

Jefferson 

Caribou 

Madison 

Oneida 

Teton 

Franklin 

Bingham 

Bear  Lake 

394.  nUnois  1— |o 

Ogle 

Daviess 

DeKalb 

Jo  Daviess 

WhitesMe 

Stephenson 

Lee 

Carroll 

395.  Illinois  2 — Bureau 

Marshall 

Bureau 

Livingston 

La  Salle 

Ford 

Stark 

Iroquois 

Putnam 

396.  Illinois  3— Mercer  Hancock 

Mercer  -^  Fulton 

Knox  McDonough 

Warren  Schuyler 
Henderson 


397.  Illinois  4-AdaffiS 

Scott 

Adams 

Morgan 

Brovim 

Calhoun 

Cass 

Greene 

Pike 

Macoupin 

398.  Illinois  5-Mason 

DeWitt 

Mason 

Piatt 

Logan 

Moultrie 

INDIANA 

399.  IllinoU  »- 

Bond 

Montgomery 

Fayette 

Montgomery 

Effingham 

Christian 

Marion 

Shelby 

400.  Illinois  7— Vermilion 

Cumberland 

Vermilion 

Jasper 

Douglas 

Crawford 

Coles 

Oark 

Edgar 

401.  Illinois  •— 

Jackson 

Washington 

WiUiamson 

Washington 

Union 

Jefferson 

Johnson 

Randolph 

Alexander 

Perry 

Pulaski 

Franklin 

Massac 

402.  IlHnois  S-Clay 

Hamilton 

Clay 

White 

Richland 

Saline 

Lawrence 

Gallatin 

Wayne 

Pope 

Edwards 

Hardin 

Wabash 

> 

403.  Indiana  1 — Newton     Pulaski 
Newton  Jasper 
La  Porte  White 
Starke 

404.  Indiana  2—  Noble 
Kosciusko  Steuben 

Kosciusko  Lagrange 

405.  Indiana  3 —  Grant 
Huntington  Blackford 

Huntington  Jay 

406.  Indiana  4— Miami       Carroll 
Miami  Clinton 
Fulton  Wabash 
Cass 

407.  Indiana  5— Watren     Parke 
Warren  Putnam 
Fountain  Benton 
Montgomery 

408.  Indiana  6^  Rush 
Randolph  Fayette 

Randolph  Union 

Henry  Franklin 
Wayne 

400.  Indiana  7— Owen        Martin 

Owen  Pike 

Greene  Dubois 

Knox  Perry 

Daviess  Spencer 


410.  Indiana  8— Brown 

Orange 

Brown 

Washington 

Bartholomew 

Cra«vford 

Lawrence 

Harrison 

Jackson 

411.  Indiana  »— Decatur  Ohio 
Decatur  Switzerland 
Jennings  Jefferson 
Ripley  Scott 

IOWA 

412.  Iowa  1— Mills  Fremont 
Mills  Page 
Montgomery  Taylor 
Adams 


413.  Iowa  2— Union 

Union 

Clarke 

Lucas 

Ringgold 
Decatur 
Wayne 

414.  Iowa  3— Monroe 

Monroe 
Wapello 
Appanoose 

Davis 
Van  Buren 
Jefferson 

415.  Iowa  4— Muscatina 

Muscatine 

Louisa 

Henry 
Des  Moines 
Lee 

416.  Iowa  »-Iackson 

Jackson 
Jones 

Cedar 
Clinton 

417.  Iowa  8— Iowa 

Iowa 

Keokuk 

Poweshiek 

Mahaska 
Jasper 
Marion 
Washington 

418.  Iowa  7— Audubon 

Audubon 

Guthrie 

Cass 

Adair 

Madison 

419.  Iowa  8— Monona 

Monona 

Crawford 

Harrison 
Shelby 

428.  Iowa  »— Ida 

Ida 

Sac 

Calhoun 

Carroll 

Greene 

Humboldt 

Wright 

Webster 

Hamilton 

Boone 

Story 

422.  Iowa  11— Hardin 

Hardin 

Grundy 

Marshall 

Tama 

Benton 

423.  Iowa  12— 

Winneshiek 
Allamakee 

Fayette 
Clayton 
Budianan 
Delaware 

424.  Iowa  13-MitcheB 

Mitchell 
Howard 

Floyd 

Chickasaw 

Butler 

425.  Iowa  14-Kossutfa 

Kossuth 

Winnebago 

Worth 

Hancock 
CeiTo  Gordo 
Franklin 

428.  Iowa  15— Dickinson 

Dickinson 

Emmet 

PakiAlto 

Pocahontas 
Buena  Vista 
aay 

427.  Iowa  M-^yon 

Lyon 

Osceola 

Sioux 

O'Brien 

Plymouth 

Cherokee 
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KANSAS 

42«.  Kansas  1— 

Decatur 

Cheyenne 

Sherman 

Cheyenne 

Thomas 

Rawlins 

Sheridan 

42S.  Kansas  2— Norton 

Graham 

Norton 

Rooks 

Phillips 

Osborne 

Smith 

43t.  Kansas  3— fewell 

Qoud 

Jewell 

Clay 

Republic 

Lincoln 

Washington 

Ottawa 

MitcheU 

431.  Kansas  4— MarsbaD    Riley 
Marshall  Pottawatomie 

Nemaha  Geary 


432.  Kansas  5 — Brown 

Brown 
Doniphan 


Jackson 

Atchison 

Leavenworth 


433.  Kansas  6— WaOaca  Greeley 

Wallace  Wichita 

Logan  Soott 

Gove  Lane 


434.  Kansas  7—Jngo 

Trego 

Ellis 

Russel 


435.  Kansas 

Ellsworth 

Saline 

Dickinson 

436.  Kaosaa  •—Moots 

Morris 
Wabaunsee 


Ness 
Rush 
Barton 
Pawnee 

Rice 

McPherson 

Marion 


Chase 

Lyon 

Greenwood 


437.  KansM  1>  FrMkiin  Woodson. 
Franklin  Allen 

Coffey  Bourbon 

Anderson  Miami 

Linn 


43t.  Kanaaa  11— 
Hamiltaa 

Hamilton 
Kearney 
Finney 
Stanton 

439.  Kansas  12— 

Hodgaiaaa 
Hodgeman 
Gray 


Graitt 
Haskell 


Stevens 
Seward 


Ford 

Meade 

ClHk 


Edwards 
Sufford 
Kiowa 


441. 

Reno 

Harvey 

Kingman 

442.  Kansas  15— Bb 

Elk 

Wilson 
Neosho 
Crawford 


IS— Edwards  Pratt 

Comanche 
Barber 


Harper 
Sumner 
Cowley 


Chautauqua 
Montgomery 
Labette 
Cherokee 


KENTUCKY 

443.  Kantacky  1— Mlaa  McCracken 

Fulton  Graves 

Hickman  Marshall 

Carlisle  Calloway 
Ballard 


444.  Kentucky  S— Uoiim  Livingston 

Union  Caldwell 

Webster  Lyon 

Hopkins  Trigg 
Crittenden 


445.  Kentucky 

Meade 

Breckinridge 

Hancock 

Ohio 

Grayson 

McLean 

Muhlenberg 

446.  Kentucky  < 
Spencer 

Spencer 
Ajiderson 
Hardin 
Nelson 


Butler 

Edmondson 

Todd 

Logan 

Warren 

Simpson 

Allen 


Washington 

Mercer 

Marion 

Larue 

Green 

Taylor 


447.  Kentucky  5— BanM  Russell 

Barren  Clinton 

Monroe  Wayne 

Metcalfe  McCreary 

Adair  Hart 
Cumberland 


448.  Kentudcy  6— 
Madison 

Casey 
Lincoln 

Madison 

Rockcastle 

Garrard 

Pulaski 

Boyle 

Laurel 

449.  Kentucky  7— 
Trimble 

Franklin 
Owen 

Trimble 

Grant 

Carroll 

Pendleton 

Gallatin 

Harrison 

Henry 

Shelby 

450.  Kentucky  t—Masao 

Mason 

Rowan 
Bracken 

Lewis 

Robertson 

Fleming 
Bath 

Nicholas 
Menifee 

Montgomery 

451.  Kentucky  •— Elliott 

Elliott 

Johnson 
Martin 

Lawrence 

Morgan 

MagofRn 

Floyd 
Pike 

452.  Kentucky  lt>— 

PoweU 
Powell 

Jackson 
Owsley 
Breathitt 

Estill 
Wolfe 

Perry 
Knott 

Lee 

Letcher 

453.  Kentucky  11— day  Knox 

Clay  Bell 

Leslie  Harlan 
Whitley 

LOUISIANA 


454.  Louiaiaaa  1— 
ClaibaiiM 

Claiborne 
Union 

455.  Louisiana  2 — 
Morebouse 

Morehouse 
West  Carroll 
RiUsiond 

456.  Louisiana  3— Da 
Solo 

DeSoto 
Red  River 


Lincoln 

Bienville 

Jackson 


Madison 
Franklin 
Tensas 
East  Carroll 


Sabine 

Natchitoches 

Vernon 


CaldweU 

Caldwell 
Winn 

de  Salle 

Catahoula 

Condordia 

458.  Louisiana  S— 

Beauregard 
Beauregard 
Allen 

Evangeline 
Avoyelles 

St.  Landry 
Acadia 

Jefferson  Davis 
Cameron 

Vermilion 
Pointe  Coupee 

459.  Louisiana  •— 
IbervUle 

Iberville 

Iberia 
St.  Mary 
Assumption 

460.  Louisiana  7— Waal 
Felidana 

West  Feliciana 
East  Feliciana 

St.Helena 

Tangipahoa 

Washington 

James 

St.  James 

St.  Charles 

St.  John  the  Baptist 

Plaquemines 

Ptaquemines 

MAINE 

463.  Maine  1— Oxfoiti 

Oxford 

Franklin 

464.  Maine  2 — Somerset  Piscataquis 
Somerset  Aroostook 

465.  Maine  3 — Kennebec  Knox 
Kennebec  Lincoln 
Waldo 


86.  Maine  4 — 
Washington 


Washington 
Hancock 


MARYLAND 


467.  Maryland  1— Ganalt  Garrett 


460.  Maryland  3— Kant 

Kent 

Talbot 

Caroline 

Dorchester 

St.  Mary's 

400.  Maryland  3— 
Fredefick 


Somerset 
Wicomico 
Worcester 
Calvert 
Queen  Anne's 


Frederick 


MASSACHUSETTS 

470.  Massachusetts  1 —      Franklin 
Franklin 

471.  Massachusetts  2 —      Dukes 
Barnstable  Nantucket 

Barnstable 


MICHIGAN 

472.  Mkhigan  1— 
Gogebic 

Gogebic 
Ontonagon 
Houghton 
Keweenaw 

Baraga 

Iron 

MarqMtle 

Dickinson 

Menominee 

473.  MkUgan  2-^A%K 

Alger 

Delta 

Schoolcraft 

Luce 

Chippewa 

Mackinac 

474.  MkUgaa  »-J 

Emmet 
Charlevoix 

"-^ 

Antrim 

Grand  Traverse 

Kalkaska 
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475.  Michigan ' 
Cheboygan 

Cheboygan 
Presque  Isle 
Otsego 

476.  Michigan  ! 
Manistee 

Manistee 
Wexford 
Missaukee 


Montmorency 

Alpena 

Crawford 

Oscoda 

Alcona 

Mason 

Uke 
Osceola 
Leelanau 
Benzie 


477.  Michigan  ^— 
Roscommon 

Roscommon 
Ogemaw 

478.  Michigan  7— 
Newaygo 

Newaygo 
Mecosta 

479.  Michigan  0— Allegan 

Allegan 

400.  Michigan  »-Cass 

Cass 

St.  Joseph 

481.  Michigan  19— 
Tuscola 

Tuscola 


Iosco 
Clare 
Gladwin 
Arenac 

Isabella 

Montcalm 

Gratiot 


Hillsdale 
Lenawee 
Branch 

Sanilac 
Huron 


MINNESOTA 


482.  Minnesota  1 — 
Kittson 

Kittson 
Roseau 


Marshall 
Pennington 
Red  Lake 


483.  Minnesota  3 — Lake  Clearwater 

of  the  Woods  Norman 

Lake  of  the  Woods  i  Mahnboien 
Beltrami 


484.  Minnesota  3— 

Koochiching 

Koochiching 

Itasca 

485.  Minnesota  4— Lake 

Cook 

Lake             ' 

488.  Minnesota  5— 

Douglas 

Wilkin 

Big  Stone 

Wilkin 

Stevens 

Becker 

Pope 

Otter  Tail 

Swift 

Traverse 

Todd 

Grant 

Wadena 

407.  Minnesota  »— 

Aitkin 

Hubbard 

Carlton 

Hubbard 

Mille  Lacs 

Cass 

Kanabec 

Crow  Wing 

Pine 

Morrison 

Isanti' 

488.  Minnesota  7— 

Renville 

Chippewa 

McLeod 

Chippewa 

Sibley 

Kandiyohi 

Nicollet 

Meeker 

489.  Minnesota  8— Lac 

Lincoln 

qui  Parie 

Lyon 

Lac  qui  Parle 

Redwood 

Yellow  Medicine 

490.  Minnesota  9— 

Nobles 

Pipestone 

Jackson 

Pipestone 

Mariin 

Murray 

Brown 

Watonwan 

Cottonwood 

Rock 
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491.  Minnesota  10— Le  Waseca  . 
Sueur  Steele 

Le  Sueur  Faribault 

Rice  Freeborn 
Blue  Earth 

492.  Minnesota  11—  Winona 
Goodhue  Mower 

Goodhue  Fillmore 

Wabasha  Houston 
Dodge 


493.  Mississippi  1^ 
TUnica 

Tunica 

Tate 

Marshall 

494.  Mississippi  2 — 
Benton 

Benton 
Tippah 
Aloorn 
Tishomingo 

495.  Mississippi  3 — 
Bolivar 

Bolivar 
Sunflower 

496.  Mississippi  4 — 
Yalobusha 

Yalobusha 
Granada 

497.  Mississippi  5^ 
Washington 

Washington 
Issaquena 

498.  Mississippi  It- 
Montgomery 

Montgomery 

Webster 

Choctaw 

499.  Mississippi  7— 
Leake 

Leake 
Neshoba 

500.  Mississippi  8 — 
Claiborne 

Claiborne 

Jefferson 

Adams 

501.  Mississippi  9— 
Copiah 

Copiah 
Simpson 

502.  Mississippi  10— 
Smith 

Smith 
Jasper 

503.  Mississippi  11 — 
Lamar 

Laraar 
Forrest    ' 


MISSISSIPPI 

Coahoma 
Quitman 
Panola 
Lafayette 


Prentiss 

Union 

Pontotoc 

Lee 

Itawamba 


Tallahatchie 
Leflore 
Carroll 
Holmes 

Calhoun 
Chickasaw 
Clay 
Monroe 

Warren 
Sharkey 
Humphreys 
Yazoo 

Oktibbeha 

Lowndes 

Attala 

Winston 

Noxubee 

Kemper 
Scott 
Newton 
Lauderdale 

Franklin 
Wilkinson 
Amite 
Lincoln 


Lawrence 
Jefferson  Davis 
Walthall 
Marion 

Clarke 
Covington 
Jones 
Wayne 

Perry 
Greene 
George 
Peari  River 


504.  Missouri  1 — 
Atchison 

Atchison 
Nodaway 

505.  Missouri  2 — 
Harrison 

Harrison 
Mercer 


MISSOURI 

Worth 
Gentry 
Holt 


Putnam 
Grundy 
Sullivan 


506.  Missouri  ', 

Schuyler 
Schuyler 
Scotland 


Clark 
Adair 
Knox 
Lewis 


S07.  Missouri  4— De  Kalb  CaldweU 

De  Kalb  Livingston 

Daviess  Carroll 
Clinton 

506.  Missouri  S— Linn  Shelby 

Linn  Chariton 

Macon  Randolph 

509.  Missouri  6— Marion  Ralls 
Marion  Audrain 
Monroe  Pike 

510.  Missouri  7— Saline  Pettis 
Saline  Cooper 
Howard  Lafayette 
Johnson 


511.  Missouri  •— 
Callaway 

Callaway 

512.  Missouri  9— Bates 
Bates 

Henry 


Montgomery 

Lincoln 

Warren 

Vernon 
St.  Clair 
Cedar 


513.  Missouri  10— Btoton  Camden 
Benton  Polk 

Hickory  Dallas 


614.  Missouri  11— 

Cole 

Moniteau 

Miller 

Moniteau 

Osage 

Morgan 

Gasconade 

515.  Missouri  12— Marias  Dent 
Maries  Pulaski 

Crawford  Phelps 


516.  Missouri  13 — 
Washington 

Washington 

517.  Missouri  14 — Barton 
Barton 

Dade 

518.  Missouri  15— Stone 
Stone 

Taney 

519.  Missouri  16— 
Laclede 

Laclede 

520.  Missouri  17— 
Shannon 

Shannon 
Reynolds 


St.  Francois 
Ste.  Genevieve 


Lawrence 
McDonald 
Barry 

Ozark 

Douglas 

Howell 

Webster 

Wright 

Texas 

Iron 
Oregon 
Carter 
Ripley 


521.  Missouri  10    Parry      Wayne 
Perry  Bollinger 

Madison  Cape  Girardeau 


522.  Missouri  19—               New  Madrid 

Stoddard 

Dunklin 

Stoddard 

Pemiscot 

Scott 

Butler 

Mississippi 

MONTANA 

523.  Montana  1- 

-Lincoln    Sanders 

Linooln 

Uke 

Flathead 

Teton 

Glacier 

Pondera 
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S24.  Monlaiia  2— Toole 

Hill 

Toole 

Blaine 

Uberty 

Chouteau 

S2S.  Montana  3— PUilips  Valley 

Phillips  Garfield 

52S.  Montana  4 — Daniels  McCone 

Daniels  Richland 

Sheridan  Dawson 

Roosevelt  Wibaux 


527.  Montana  S — Mineral 
Mineral 

Missoula 
Powell 

528.  Montana  • — Deer 
Lods* 

Deer  Lodge 
Silver  Bow 
lefferson 

529.  Montana  7 — Fergus 

Fergus 
Petroletmi 
Golden  Valley 

SaCMonUnal— 
Beaveriiead 

Beaverhead 


Lewis  and  Clark 

RavalU 

Granite 


Broadwater 
Meagher 
Judith  Basin 
Wheatland 


Musselshell 
Sweet  Grass 
Stillwater 


Madison 
Gallatin 
Park 


531.  Montana  •— Carbon  Treasure 
Carbon  Rosebud 
Big  Horn 

532.  Montana  1»— Pakie  Fallon 
Prairie  Powder  River 
Custer  Carter 

NEBRASKA 

533.  NefataAa  1— Sioux  Banner 
Sioux  Kimball 
Dawes  Morrill 
Box  Butte  Cheyenne 
Sheridan  Garden 
Scotto  Bluff  Deuel 

534.  hiebratka  2— Cheery  Boyd 
Cheny  Holt 
Key  a  Paha  Garfield 
Brown  Wheeler 
Rock 

535.  Nebraska  3— Knox  Madison 
Knox  Stanton 
Antelope  Wayne 
Cedar  Cuming 
Dixon  Thurston 
Pierce  Burt 


536.  Nebraska  4— Grant 

Blaine 

Grant 

Loup 

Arthur 

Custer 

Hooker 

Valley 

McPherson 

Sherman 

Thomas 

Greeley 

Logan 

Howard 

537.  Nebraska  5 — Boone  Colfax 

Boone  Butler 

Nance  Dodge 

Merrick  Washington 

Platte  Saunders 
Polk 

53t.  Nebraska  6— Keith  Uncoln 

Keith  Dawson 

Perkins  ^  Buffalo 

53S.  Nebraska  7— HaU  York 

Hall  Seward 
Hamilton 


54»  NefarariM  S-Chaa« 

Gosper 

Chase 

Furnas 

Dundy 

Phelps 

Hayes 

Harlan 

Hitchock 

Keanwy 

Frontier 

Franklin 

Red  Willow 

541.  Nebraska  »— Adams 

Fillmore 

Adams 

Thayer 

Webster 

Saline 

Clav 

Jefferson 

Nuckolls 

542.  Nebraska  10 — Cass  Johnson 

Cass  Nemaha 

Otoe  Pawnee 

Gage  Richardson 


543.  Nevada  1— 
Humboldt 

Humboldt 


NEVADA 

Pershing 
Churchill 


544.  Nevada  2— Lander 
Lander 

545.  Nevada  3— Storey 

Storey 
Douglas 

546.  Nevada  4— Mineral 
Mineral 

547.  Nevada  5— While 


Eureka 
Elko 

Lyon 
Carson  City 


Esmeralda 

Nye 

White  Pine 
Lincoln 


NEW  HAMPSHIRE 

54B.  New  Hampshire  1—  Grafton 

Coos  Sullivan 

Coos  Cheshire 

540.  New  Hampshire  2—  Belknap 

Carroll  Merrimack 
Carroll 


NEW  JERSEY 


550.  New  Jersey  1 — 
Hunterdon 

Hunterdon 

5S1.  New  leney  2— 

Ocean 
Ocean 

552.  New  Jersey  3 — 
Sussex 

Sussex 

NEW  MEXICO 

553.  New  Mexico  1— San 
Juan 

San  Juan 
Mckinley 

Cibola 
Rio  Arriba 
Taos 

554.  New  Mexico  2— 

Colfax 

Colfax 

Union 
Mora 
Harding 

555.  New  Mexico  3— 
Catron 

Catron 

Valencia 

Socorro 

Sierra 

5.'».  New  Mexico  4— 
Santa  Fe 

Santa  Fe 
San  Miguel 
Torrance 
Guadalupe 

DeBaca 
Quay 
Curry 
Roosevelt 
Los  Alamos 

557.  New  Mexico  5— 

Grant 
Grant 

Hidalgo 
Luna 

550.  New  Mexico  Ot- 
Uncob 

Lincoln 
Chaves 

Otero 
Eddy 
Lea 

NEW  YORK 

5S».  New  Yoric  1— 

JefferwM 
Jefferson 

St.  Lawrence 
Uwis 

560.  New  York  2— 
Franklin 

Franklin 
Clinton 

Essex 

Hamilton 

Ftihon 

561.  New  York  3- 

Qiautauqua 
Chautauqua 
Cattaraugus 

Genesee 
Wyoming 
Allegany 
Steuben 

562.  New  York  4— Yates 

Yates 

Seneca 

Schuyler 

Cayuga 
Tompkins 
Cortland 
Chenango 

563.  New  York  S- 
Otsego 

Otsego 
Delaware 

Schoharie 

Sullivan 

Ulster 

564.  New  York  6- 
Colombia 

Columbia 
Greene 

NORTH  CAROUNA 

565.  North  Carolina  1— 

Cherokee 
Cherokee 
aay 
Graham 

Macon 

Swain 

Haywood 

Jackson 

Trans>ivania 

566.  North  Carolina  2— 

Yancey 
Yancey 
Mitchell 

Avery 

Watauga 

Caldwell 

567.  North  CaroUna  3— 

Asbe 
Ashe 

Wilkes 

Alleghany 

Surry 

Henderson 
Henderson 
Polk 

Rutherford 
Cleveland 
McDowell 
Uncoln 

560.  North  Carolina  5— 

Anson 
Anson 

Montgomery 

Richmond 

Scotland 

570.  North  Carolina  6— 

Chatham 
Chatham 

Moore 
Lee 

571.  North  Carolina  7— 
Rockingiiam 

Rockingham 

Caswell 

I'erson 

Gran\ille 
Vance 
Warren 
Franklin 

S7X  North  Carolina  0— 

Northampton 
Halifax 

Nash 

Wilson 

Edgecomb 

573.  North  Carolina  9— 
Camden 

Camden 

Pasquotank 

Perquimans 

Chowan 
Gates 
Hertford 
Bertie 

574.  North  Carolina  10- 
Hamett 

Harnett 

Johnston 
Wayne 
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575.  North  Carolina  II—  Robeson 
Hoke  Bladen 

Hoke  Columbus 

576.  North  Carolina  12—  Duplin 
Sampson  Pender 

Sampson 

577.  North  Carolina  13—  Jones 
Greene  Graven 

Greene  Carteret 

Lenoir  Pamlico 

S7S.  North  CaroUna  14—  Tyrrell 

Pitt  Dare 

Pitt  Beaufort 

Martin  Hyde 
Washington 


579.  North  CaroUna  15—  Iredell 

^bamis  Davie 

Cabarrus  Stanly 
Rowan 

NORTH  DAKOTA 


560.  North  Dakota  1— 

Burke 

Divide 

Renville 

Divide 

McLean 

Williams 

Ward 

Mountrail 

561.  North  Dakota  2— 

Pierce 

Bottineau 

Benson 

Bottineau 

Towner 

Rolette 

Cavalier 

McHenry 

Ramsey 

582.  North  Dakota  3— 

Nelson 

Barnes 

Griggs 

Barnes 

Steele 

La  Moure 

Train 

Dickey 

Ransom 

Pembina 

Sargent 

Walsh 

Richland 

583.  North  Dakota  4— 

Bowman 

McKenzie 

Hettinger 

McKenzie 

Adams 

Dunn 

Grant 

Billings 

Sioux 

Golden  Valley 

Mercer 

Stark 

Oliver 

Slope 

504.  North  Dakota  S- 

Foster 

Kidder 

Sheridan 

Kidder 

Wells 

Stutsman 

Logan 

Emmons 

Mcintosh 

Eddy 

OHIO 

SOS.  Ohio  1— WUIiams 

Henry; 

Williams 

Paulding 

Defiance 

586.  Ohio  2— Sandusky 

Seneca 

Sandusky 

Huron 

Erie 

587.  Ohm  3— Ashtabula 

Ashtabula 

586.  Ohio  4— Meroer 

Shelby 

Mercer 

Logan 

Oarke 

Union 

509.  Ohio  5— Hancock 

Wyandot 

Hancock 

Crawford 

Hardin 

Marion 

590.  Ohio  »-MoiTaw 

Morrow 
Ashland 
Knox 

Wayne 
Holmes 
Coshocton 
Licking 

501.  Ohio  7— Tuscarawas 

Tuscarawas 

Harrison 

Muskingum 

Guernsey 

Noble 

Monroe 

582.  Ohio  8— CUntoo 

Clinton 

Fayette 

Highland 

Brown 

Adams 

593.  Ohio  9— Ross 

Ross 

Pike 

Jackson 

Scioto 

Gallia 

594.  Ohio  10— Perry 

Perry 

Morgan 

Hocking 

Athens 
Vinton 
Meigs 

595.  Ohio  11— 
Columbiana 

Columbiana 

OKLAHOMA 

596.  Oklahoma  1— 
Cimarron 

Cimarron 

Texas 
Beaver 

597.  Oklahoma  »- 

Harper 
Harper 
Ellis 

Woods 
Alfalfa 
Major 
Woodward 

590.  Oklahoma  3— Grant  Logan 

Grant  Pawnee 

Kay  Payne 

Noble  Lincoln 


590.  Oklahoma  < 

Nowata 
Nowata 
Craig 
Ottawa 


Washington 
Delaware 
Cherokee 
Adair 


60a  Oklahoma  5— Roger  Custer 

MiUs  Blaine 

Roger  Mills  Kingfisher 
Dewey 


601.  Oklahoma  6— 

Seminole 
Seminole 
Okfuskee 
Okmulgee 

Hughes 
Mcintosh 
Muskogee 
Pittsburg 

602.  OkUhoma  7— 
Beckham 

Beckham 
Washita 
Harmon 

Greer 
Kiowa 
Caddo 

Grady 

603.  Oklahoma  0— 
Jackson 

Jackson 
Tillman 

Cotton 

Stephens 

Jefferson 

604.  Oklahoma  0— 
Garvin 

Garvin 
Murray 
Carter 
Love 

Pontotoc 

Johnston 

Marshall 

Coal 

Atoka 

Bryan 

60S.  OkUhoma  10— 

HaskeU 
Haskell 
Latimer 

Pushmataha 

Choctaw 

McCurtain 

OREGON 

606.  Oregon  1— Clatsop 

Clatsop 

Colombia 

Tillamook 
Yamhill 

607.  Oregon  2-«ood 

Sherman 

River 

Gilliam 

Hood  River 

Morrow 

Wasco 

JelTenon 

060.  Oregon  3 — Umatilla  Grant 

Umatilla  Baker 

Union  Malheur 
Wallowa 


600.  Oregon  4 — Lincofai      Benton 
Uncoln  Unn 


610.  Oregon  5 — Cooe  Curry 
Coos  Josephine 
Douglas 

611.  Oregon  6— Crook  Harney 
Crook  Klamath 
Deschutes  Lake 


PENNSYLVANIA 


612.  Pennsylvania  1 — 

Crawford 
Crawford 

Warren 

Venango 

Forest 

613.  Pennsylvania  2— 
McKaan 

McKean 

Elk 
Cameron 

614.  Pennsylvanta  3— 

Potter 
Potter 

Tioga 
Clinton 

\ 

615.  Pennsylvania  4 — 
Bradford 

Bradford 

Sullivan 

Wyoming 

Wheeler 

616.  Pennsylvania  5 — 
Wayne 

Wayne 
Pike 

617.  Pennsylvania  0— 
Lawrence 

Lawrence 

Butler 

Clarion 

Armstrong 

618L  Pennsylvania  7— 
Jefferson 

Jefferson 

Indiana 
Clearfield 

619.  Pennsylvania  0— 
Union 

Unun 
Columbia 

Snyder 
Montour 
NoHhumberiand 
Schuylkill 

620.  Pennsylvania  9— 
Greene 

Greene 
Fayette 

621.  Pennsylvania  10 — 

Bedford 
Bedford 

Fulton 
Franklin 

622.  Pennsylvania  11 — 
Huntington 

Huntington 

Mifflin 
Juniata 

623.  Pennsylvania  iX— 
Lebanon 

Lebanon 

RHODE  ISLAND 

624.  Rhode  IsUnd  1— 
Newport 

Newport 

SOUTH  CAROUNA 


625.  South  Carolina  1—     Oconee 
Oconee 
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•2«.  South  Carolina  2— 
Laurens 

Laurens 

Greenwood 

McCormick 

Edgefield 
Saluda 
Newberry 
Abbeville 

•27.  South  Caroliiia  S— 
Cherokee 

Cherokee 

Union 

Chester 

Fairfield 

Chestmfield 

Chesterfield 
Kershaw 

Dillon 

Marlboro 

Darlington 

629.  South  Carolina  5— 
Georgetown 

Georgetown 

Marion 
Horry 

636.  South  CaroUna  »— 
Clueadoa 

Clarendon 

Williamsburg 

Lee 

Sumter 

631.  South  CaroUna  7— 
Qdhotoi 

Calhoun 
Orangeburg 

Barnwell 
Bamberg 
Allendale 

632.  SoHlk  Carolina  6- 
Hamptoa 

Hampton 

Colleton 

Jasper 

Beaufort 

•33.  Soadi  CaroUna  »- 
Lancaster 

Lancaster 
York 

SOUTH  DAKOTA 


634.  South  Dakota  1— 

Harding 
Harding 

63B.  South  Dakota  2— 
Carson 

Corson 
Zieback 

636.  South  Ddiota  »— 

McPharaoa 
McPherson 
Edmounds 

•37.  South  Dakota  4— 

MarshaU 
MarshaU 
Roberts 
Day 

•3*.  South  Dakota  S— 

Cusler 
Custer 

•36.  South  Dakota  6— 

Haakon 
Haakon 
Stanley 
Jackson 
Beimett 

64*.  Soudi  Dakota  7— 
Sully 

Sully 

Hughes 

Hyde 

Hand 

Buffalo 

641.  Soudi  Dakota  »- 

Kingsbury 
Kingsbury 
Brookings 
Beadle 


Perkins 

Butte 

Lawrence 

Dewey 
Campbell 
Walworth 
Potter 

Brown 

Faulk 

Spink 


Clark 

Grant 

Codington 

Hamlin 

Deuel 

Fall  River 
Shannon 


Jone* 

Lyman 

MeUette 

Todd 

Tripp 

Gregory 

Jerauld 

Brule 

Aurora 

Davison 

Douglas 

Charles  Mix 


Sanborn 
Miner 
Uke 
Moody 


642.  South  Dakota  9— 

Lincoln 

Hanson 

Bon  Homme 

Hanson 

Yankton 

McCook 

Clay 

Hutchinson 

Union 

Turner 

TENNESSEE 


643.  Tennessee  1 — Lake     Weakley 


Uke 

Henry 

Obion 

Carroll 

Dyer 

Benton 

Lauderdale 

Stewart 

Crockett 

Houston 

Gibson 

Humphreys 

•44.  Tennessee  2— 

Warren 

Cannon 

White 

Cannon 

Van  Buren 

De  Kalb 

Grundy 

Coffee 

Smith 

Pickett 

Macoo 

Overton 

Macon 

Fentress 

Trousdale 

Scott 

Roane 

Morgan 

Cumberland 

Campbell 

Clay 

Clairbome 

Jackson 

Hancock 

Putman 

Cocke 

Hamblen 

Grainger 

Hamblen 

Jefferson 

Greene 

Sevier 

•47.  Tennessee  S— 

McNairy 

Fayette 

Hardin 

Fayette 

Decatur 

Haywood 

Perrv 

Madison 

Wayne 

Hardeman 

Hickman 

Chester 

Lewis 

Henderson 

Lawrence 

646.  Tennessee  6— GUe*  Moore 

Giles  Bedford 

Marshall  Franklin 
Lincoln 


Bradley 

Bladaoe 

McMinn 

Bledsoe 

PoU( 

Rhea 

Monroe 

Meigs 

Loudon 

656.  Tennessee  •— 

Johnson 

Johnson 

651.  Tennessee  •—Maui) 

Maury 

TEXAS 

652.  Texas  1— Dallam 

Deaf  Smith 

Dallam 

Sherman 

Hartley 

Moofc 

Oldham 

653.  Texas  2-«ansfoid 

Carson 

Hansford 

Gray 

Ochiltree 

Wheeler 

Lipscomb 

Armstrong 

Hutchinson 

Donley 

Roberts 

Collingsworth 

HemphiU 

654.  Texas  3— Parmer 

Hale 

Parmer 

Cochran 

Castro 

Hockley 

Swisher 

Yoakum 

Bailey 

Teny 

Lamb 

Lynn 

655.  Texas  4— Briscoe        Crosby 
Briscoe  Dickens 
Hall  King 
Childress  Garza 
Floyd  Kent 
Motley  Stonewall 
Cottle 

656.  Texas  5 — Hardeman  Throckmorton 
Hardeman  Baylor 
Foard  Wilbarger 
Knox  Archer 
Haskell  Young 
Shackelford  Stephens 


657.  Texas  6— Jack 

Montague 

Jack 

Cooke 

Palo  Pinto 

656.  Texas  7— Fannin 

Red  River 

Fannin 

Franklin 

Hunt 

Titus 

Rains 

Camp 

Lamar 

Upshur 

Delta 

Morris 

Hopkins 

Cass 

Wood 

Marion 

656.  Texas  »— Gaines 

Glasscock 

Gaines 

Scurry 

Andrews 

Mitchell 

Dawson 

Sterling 

Martin 

Fisher 

Borden 

Nolan 

Howard 

Coke 

666.  Texas  »— Runnels 

Comanche 

Runnels 

Erath 

Coleman 

Somervell 

Eastland 

Hamilton 

Brown 

Bosque 

Mills 

Hill 

661.  Texas  16— Navairo  Milam 
Navarro  Robertson 
Van  Zandt  Leon 
Henderson  Anderson 
Limestone  Freestone 
Falls 

662.  Texas  11— Cherokee  Angelina 
Cherokee  San  Augustine 
Rusk  Shelby 
Panola  Sabine 
Nacogdoches 

663.  Texas  12— Hudspedi  Jeff  Davis 
Hudspeth  Presidio 
Culbertson  Brewster 


664.  Texas  13— Reeves 

Pecos 

Reeves 

Terrell 

665.  Texas  14-Laving 

Irion 

Loving 

Crockett 

Ward 

Schleicher 

Crane 

Sutton 

Upton 

Winkler 

Reagan 

666.  Texas  15-Concho 

Kerr 

Concho 

Gillespie 

Menard 

Kendall 

Uano 

Blanco 

Kimble 

Burnet 

McCulloch 

Lampasas 

Mason 

San  Saba 

Jackson 

Burleson 

Matagorda 

Lee 

Wharton 

Bastrop 

Colorado 

Caldwell 

Fayette 

Gonzales 

Austin 

Lavaca 

Washington 

666.  Texas  17— Newton 

Walker 

Newton 

Grimes 

Jasper 

Madison 

Tyler 

Houston 

Polk 

Trinity 

San  Jacinto 

669.  Texas  !•— Edwards    Zavala 

Edwards  Frio 

Real  Dimmit 

Kinney  La  Salle 

Uvalde  Val  Verde 

Medina  Bandera 
Maverick 

•76.  Texas  19— Atascosa    Zapata 

Atascosa  Starr 

McMullen  Brooks 

Duval  Kenedy 

Live  Oak  Kleberg 

Jim  Wells  '  Willacy 
Jim  Hogg 


•71.  Texas  20— Wilson 

DeWitt 

Wilson 

Refugio 

Karnes 

Calhoun 

Bee 

Aransas 

Goliad 

•72.  Texas  21 — 

Chambers 

Chamber* 

UTAH 

•73.  Utah  1— Box  EMer      Cache 
Box  Elder  Rich 


•74.  Utah  2— Morgan 

Morgan 

•75.  Utah  3— |uab 

Juab 

Millard 

•78.  Utah  4— Beaver 

Beaver 

677.  Utah  5— Carbon 

Carbon 

Daggett 

Uintah 

67*.  Utah  6— Piute 

Piute 

Wayne 


Summit 
Wasatch 

Sanpete 
Sevier 


Iron 
Washington 

Emery 
Grand 
Duchesne 


Garfield 
Kane 
San  Juan 


VERMONT 


679.  Vermont  1—' 
FtankUn 

Franklin 
Orleans 
Essex 


Lamoille 
Washington 
Caledonia 
Orange 


680.  Vermont  2 — Addison  Windsor 
Addison  -  Beni)ington 

Rutland  Windham 


VIRGINIA 


661.  Vir^a  1— Lee 

Lee 

Wise 

Dickenson 


Buchanan 
Russell 
Norton  City 


602.  Virginia  2— Tasewell  Bland 
Tazewell  Wythe 

Galax  City  Grayson 

Smyth 


693.  Virginia  3-GUes 

Giles 

Pulaski 

Montgomery 


Carroll 
Floyd 
Patrick 
Radford  City 


664.  Virginia  4— Bedford 
Bedford 

Bedford  City 

665.  Virginia  5— Bath 
Bath 

Rockbridge 
Alleghany 


Franklin 
Henry 
Martinsville  City 

Buena  Vista  City 
Clifton  Forge  City 
Covington  City 
Lexington  City 


686.  Virginia  •— Hi^iland  Nelson 
Highland  Harrisonburg  City 

Augusta  Staunton  City 

Rockingham  Waynesboro  City 


687.  Virginia  7— 
Buckingham 

Buckingham 
Charlotte 

68S.  Virginia  fr—AmeUa 

Amelia 

Nottoway 

689.  Virginia  9— 
Greensville 

Greensville 

Sussex 

Southampton 

690.  Virginia  1»— 
Frederick 

Frederick 

Clarke 

Shenandoah 

692.  VirginU  11— 
Madison 

Madison 
Culpeper 
Orange 

684.  Virginia  1»- 
Caroline 

Caroline 
King  George 
King  William 
King  and  Queen 
Essex 
Richmond 


Halifax 
Prince  Edward 
Cumberland 
South  Boston  City 

Mecklenburg 

Brunswick 

Lunenburg 

Surry 

Isle  of  Wight 
Emporia  City 
Franklin  City 


Page 

Rappahannock 
Fauquier 
Warren 
Winchester  Oty 

Spotsylvania 
Louisa 
Stafford 
Fredericksburg  City 


Westmoreland 

NorthumbeHand 

Lancaster 

Mathews 

Northampton 

Accomack 

Middlesex 


WASHINGTON 


693.  Washington  1— 
Clallam 

Clallam 
Jefferson 

694.  Washington  2 — 
Okanogan 

Okanogan 

695.  Washington  3— 
Ferry 

Ferry 

696.  Washington  4— 
Grays  Harbor 

697.  Washingtim  &— 
Kittites 

Kittitas 

996.  Washington  6— 
Pacific 

Pacific 

699.  Washington  7 
Skamania 

700.  Washington  6— 
Whitman 

Whitman 
Walla  Walla 


Island 
San  Juan 
Skagit 


Chelan 
Douglas 


Stevens 
Pend  Oreille 


Grays  Harbor 
Mason 

Grant 

Lincoln 

Adams 

Wahkiakum 

Lewis 

Cowlitz 

Skamania 
Klickitat 

Columbia 

Garfield 

Asotin 


WEST  VIRGINIA 


701.  West  VirginU  1— 
Mason 

Mason 

702.  West  Virginia  2— 
Wetzel 

Wetzel 

Tyler 

Pleasants 

703.  West  Virginia  3— 
Monongalia 

Monongalia 
Marion 

704.  Waet  Virginia  4— 
Groat 

Grant      

Pendleton 
Hardy 

705.  West  Virgil^  S— 
Tucker 

Tucker 

Randolph 

Upshur 

706.  West  Virginia  6— 
Lincoln 

Lincoln 
Mingo 

707.  West  Virginia  7— 
Raleigh 

Raleigh 
Fayette 


Jackson 

Roane 

Calhoun 

Ritchie 
Gilmer 
Lewis 
Doddridge 


Harrison 
Taylor 
Barbour 
Preston 

Hampshire 
Morgan 
Berkeley 
Jefferson 


Webster 

Braxton 

Clay 

Nicholas 

Pocahontas 

Logan 
Boone 
McDowell 
Wyoming 

Mercer 
Summers 
Monroe 
Greenbrier 


WISCONSIN 


706.  Wisconsin  1 — 
Burnett 

Burnett 

709.  Wisconsin  2 — 
Bayfield 

Bayfield 
Ashland 


Washburn 

Polk 

Barron 

Iron 
Sawyer 
Rusk 
Price 


710.  Wisconsin  3— Vilas  Lincoln 

Vilas  Langlade 

Oneida  Forest 

Florence  Taylor 


711.  Wisconsin  4— 

Oconto 

Marinette 

Menominee 

Marinette 

Shawano 

712.  Wisconsin  5— neroe  Pepin 
Pierce  Buffalo 

Dunn 


713.  Wisconsin  6— 
Trempealeau 

Trempealeau 

Clark 

Jackson 

Monroe 

714.  Wisconsin  7— Wood 

Wood 

Portage 

Waupaca 

Adams 
Marquette 
Green  Lake 
Waushara 

Juneau 

715.  Wisconsin  6— 
Vernon 

Vernon 

Crawford 

Richland 

Grant 

Sauk 

Iowa 

Lafayette 

Green 

716.  Wisconsin  »- 

Columbia 
Columbia 
Dodge 

Jefferson 
Walworth 
Fond  du  Lac 
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»a 


n?.  Wuconain  H    D—   Kewaunee 
Door  Manitowoc 

WYOMING 


Tia.  WyooiiiiS  1— Pnk 

Pari 

Hoi  Spring* 

nt.  Wyomiiig  »— 
Sheridan 

Sheridan 
lohnson 


720.  Wyoming 
Lincoln 
Teton 
Carbon 

731.  Wyoming  i 
Niobtata 

Niobrara 
Albany 

722.  Wyoming  J 
Coovene 


Big  Horn 
Waahakie 


Campbell 

Crook 

Wetton 


Uinta 
Sublette 
Fremont 
Sweetwater 

Platte 

Goshen 

Laramie 


Converse 


PUERTO  RICO 


723.  Puerto  Rico  1 


72«.  Puerto  Rico  2— 
AdfuBlaa 

Adjuntat 

Guanica 

Guayanilla 

Lejas 

Laret 

72S.  Puerto  Rico  S— 
Oalaa 

Ciales  Municipio 
]ayuya  Municipio 

721.  Puerto  Rico  4— 
Aibooito 

Aibonilo  Municipio 
Arroyo  Municipio 
Barranquitai  Municipio 
Coamo  Municipio 
Comerio  Municipio 

727.  Puerto  RicoS — 
Oeba 


Rincon 


Las  Marias    . 
Maiicao 
Penuelas 
Sabana  Grande 
San  Sebastian 
Yauco 


Morovis  Municipio 
OrtJcovis  Municipio 
Utuado  Municipio 


Guayama  Municipio 
Maunabo  Municipio 
Patillas  Municipio 
Salinas  Municipio 
Santa  Isabel  Municipio 
Yabucoa  Municipio 


Ceiba  Municipio 
Naguabo  Municipio 


72B.  Puerto  Rico  •— 
Viaqnaa 


72a.  Puerto  Rico 
Cuieim 


Vieques  Municipio 

! 

Culebra  Municipio 
U.S.  VIRGIN  ISLANDS 


73*.  Viigia  Islands  1— St  St.  John  Uland 

TVioias  Island  and  environs 
St.  Thomas  Island 

731.  Virgin  Islands  fr-SL  St.  Croix  Island 

Croix  Island  and  environs 


732.  Guam 
Island  of  Guam 


GUAM 

and  environs 


OTHER  TERRITORIES  AND  POSSESSIONS 


733.  American  Samoa 
Eastern  District 
Menu's  District 


Rose  Island 
Swains  Island 
Western  District 


734.  Northam  Mariana  Rota  Municipality 

blanda  Saipan  Municipaiity 

Northern  Island  Tinian  Municipality 
Municipality 

Federal  Communications  Commission. 

RWalkafFaMtarm. 

Acting  Secretary. 

(FR  Doc.  88-11307  Rled  5-19-88:  8:45  am] 

MLLMQ  CODE  SZia-M-H 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[DodMt  FEMA-ftEP-4-NC-4] 


North  CaroNfM  Rjdioiojical 
Emergency  Response  Plans 

agency:  Federal  Emergency 

Management  Agency. 

action:  Notice  of  receipt  of  plans. 

summary:  For  operation  of  nuclear 
power  plants,  the  Nuclear  Regulatory 
Commission  requires  approved  licensee 
and  State  and  local  governments' 
radiological  emergency  response  plans. 
Since  FEMA  has  a  responsibility  for 
reviewing  the  State  and  local 
governments'  plans,  the  State  of  North 
Carolina  has  submitted  their 
radiological  emergency  response  plans 
to  the  FEMA  Regional  Office.  These 
plans  support  a  nuclear  power  plant 
which  impacts  on  North  Carolina  and 
includes  those  of  local  governments 
near  Carolina  Power  and  Light 
Companys'  Shearon  Harris  Nuclear 
Power  Plant  located  in  Wake  County, 
North  Carolina. 

Date  Plans  Received:  North 
Carolina — May  6, 1988 

FOR  FUHTHER  INFOilMATION  CONTACT: 

Mr.  Major  P.  May,  Regional  Director, 
FEMA  Region  IV,  1371  Peachtree  Street, 
NE.,  Atlanta,  Georgia  30309, 404/853- 
4200. 

Notice:  In  support  of  the  Federal 
requirement  for  emergency  response 
plans,  FEMA  has  a  final  Rule  describing 
its  procedures  for  review  and  approval 
of  State  and  local  governments' 
radiological  emergency  response  plans. 
Pursuant  to  this  FEMA  Role  (44  CFR 
350.8),  "Review  and  Approval  of  State 
Radiological  Emergency  Plans  and 
Preparedness".  45  FR  42341,  'The  North 
Carolina  Emergency  Response  Plan  in 
Support  of  the  Shearon  Harris  Nuclear 
Power  Plant"  was  received  by  the 
Federal  Emergency  Management 
Agency,  Region  IV  Office. 

Included  are  radiological  emergency 
response  plans  for  local  governments 
which  are  wholly  or  partially  within  the 
plume  exposure  pathway  emergency 
planning  zones  of  Plant  Harris.  Plans  are 


included  for  Chatham,  Harnett,  Lee  and 
Wake  Counties.  North  Carolina. 

Copies  of  the  plans  are  available  for 
review  at  the  FHS4A  Region  IV  Office,  or 
they  will  be  made  available  upon 
request  in  accordance  with  the  fee 
schedule  for  FEMA  Freedom  of 
Information  Act  requests,  as  set  out  in 
Subpart  C  of  44  CFR  Part  5.  There  are 
592  pages  in  this  document;  reproduction 
fees  are  $0.10  a  page  payable  with  the 
request  for  copy. 

Comments  on  the  plan  may  be 
submitted  in  writing  to  Mr.  Major  P. 
May,  Regional  Director,  at  the  above 
address  within  thirty  days  of  this 
Federal  Register  Notice. 

FEMA  Rule  CFR  360.10  also  calls  for  a 
public  meeting  prior  to  approval  of  the 
pains.  This  meeting  was  held  in 
accordance  with  FEMA  Rule  44  CFR 
350.10  in  Apex.  North  Carolina,  at  3:30 
p.m.,  May  19, 1985. 
Major  P.  May, 
Regional  Director. 
[FR  Doc.  88-11346  Filed  5-19-88:  Q:45  am] 

aiLLMG  CODE  (Tia^VM 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  {  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  commimicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-010636-040 
Title:  U.S.  Atlantic-North  Europe 

Conference 
Parties:  Atlantic  Container  Line,  B.V., 
Dart-ML  Limited.  Hapag-Lloyd  AG, 
Sea-Land  Service,  Ina,  A.P.  Moller- 
Maersk  Line,  Gulf  Container  Line 
(GCL),  B.V.,  P&O  Containers  Line 
(TFL)  Limited,  Compagnie  Generale 
Maritime  (CGM),  Nedlloyd  lijnen,  B.V. 
Synopsis:  The  proposed  amendment 
would  conform  the  agreement  to  the 
Commission's  requirements 
concerning  Service  Contract 


provisions.  The  parties  have 
requested  a  shortened  review  period. 

Agreement  No.:  202-010637-029 
•Tide:  North  Europe-U.S.  AUantic 
Conference 

Parties:  Atlantic  Container  Line,  B.V., 
Hapag-Lloyd  AG,  Sea-Land  Service, 
Inc.,  Nedlloyd  Lijnen,  B.V.,  Gulf 
Container  Line  (GCL),  B.V.,  P&O 
Containers  Line  (TFL)  Limited, 
Compagnie  Generale  Maritime  (CGM) 

Synopsis:  The  proposed  amendment 
would  conform  the  agreement  to  the 
Commission's  requirements 
concerning  Service  Contract 
provisions.  The  parties  have 
requested  a  shortened  review  period. 

Agreement  No.:  203-011141-003 

Tide:  Gulfway 

Parties:  Lykes  Bros.  Steamship  Co.,  Inc., 
Hapag-Lloyd  AG,  Sea-Land  Service, 
Inc.,  P&O  Containers  Line  (TFL) 
Limited,  Gulf  Container  Line  (GCL), 
■     EV..  Compagnie  Generale  Maritime 
(CGM),  Nedlloyd  Ujnen,  B.V.,  SouUi 
AUantic  Cargo  Shipping 
(Atlanticargo),  N.V. 
'  Synopsis:  The  proposed  amendment 
would  conform  the  agreement  to  the 
Commission's  requirements 
concerning  Service  Contract 
provisions.  The  parties  have 
requested  a  shortened  review  period. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  May  17, 1988. 
Joseph  C  Polking, 
Secretary. 
[FR  Doc.  88-11374  Filed  5-19-68;  8:45  am] 

WLUNO  COOE  STSO-OI-M 


[Docket  No.  88-15] 

Calif  omia  Shipping  Line,  Inc.  v. 
Yangming  Marine  Transport  Corp.; 
'  niing  of  Complaint  and  Assignment 

Notice  is  given  that  a  complaint  filed 
by  California  Shipping  Line,  Inc.  ("CSL") 
against  Yangming  Marine  Transport 
Corp.  ("Yangming")  was  served  May  16, 

■  1988.  CSL  alleges  that  Yangming  has 
violated  section  8(c)  of  the  Shipping  Act 
of  1984  ("the  Act").  46  U.S.C.  app. 
1707(c)  by  failing  and  refusing  to  make 
available  to  CSL  the  essential  terms  of 
three  service  contracts.  Yangming  is 
also  alleged  to  have  violated  section 
10(b)(2)  of  die  Act  46  U.S.C.  app. 

,1709(b)(12)  by  subjecting  CSL  to  an 
unreasonable  refusal  to  deal  or  to  any 
undue  or  unreasonable  prejudice  or 

^disadvantage,  and  section  10(b)(5)  of  the 

-Act.  46  U.S.C.  app.  1709(b)(5)  by  unjusUy 
discriminating  against  CSL. 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  loseph  N. 
IngoUa  ("Presiding  CKfficer").  Hearing  in 


this  matter,  if  any  is  held,  shall 
commence  within  the  time  limitations 
prescribed  in  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements, 
affidavits,  depositions,  or  other 
documents  or  that  the  nature  of  the 
matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record.  Pursuant  to  the  further 
terms  of  46  CFR  502.61.  the  initial 
decision  of  the  Presiding  Officer  in  this 
proceeding  shall  be  issued  by  May  16, 
1989,  and  the  final  decision  of  the 
Commission  shall  be  issued  by 
September  18, 1989. 
Joseph  C  Polking. 
Secretary. 
[FR  Doc.  88-11306  Filed  5-19-88;  &-45  am] 

BILUNQ  CODE  CrSO-OI-M 


Intent  to  Cancel  Inactive  Tariffs 

The  foreign  conimerce  files  of  the 
Federal  Maritime  Commission  contain 
numerous  tariffs  filed  on  behalf  of  firms 
which  appear  to  be  inactive  or  no  longer 
operating  as  common  carriers.  For  the 
purpose  of  this  notice  a  carrier  has  been 
deemed  to  be  inactive  or  no  longer 
operating  if  it  has  met  all  of  the 
following  criteria:  (1)  Return  as 
undeUverable  by  the  United  States 
Postal  Service  of  an  anti-rebating 
certificate  reminder  letter  mailed  to  the 
carrier  at  its  last  known  address;  (2) 
failure  of  the  carrier  to  file  an  anti- 
rebating  certificate;  and  (3)  failure  of  the 
carrier  to  amend  its  tariffs  during  the 
preceding  twelve  months. 

Inactive  tariffs  reflect  inaccurate 
information  and  serve  no  uscfid 
purpose.  Accordingly,  in  the  absence  of 
a  showing  of  good  cause  why  such 
action  should  not  be  taken,  the 
Commission  proposes  to  cancel  the 
tariffs  of  the  companies  included  on  the 
atached  list  which  are  inactive  or  no 
longer  operating.  It  should  be  noted  that 
certain  information  items  on  the 
attached  list  may  not  apply  to  a 
particular  carrier  and  are,.therefore, 
designated  no  applicable  (NA). 

Now  therefore,  it  is  ordered,  That  the 
carriers  included  on  the  attached  list 
advise  the  Federal  Maritime 
Commission's  Director,  Bureau  of 
Domestic  Regulation  at  1100  L  Street 
NW.,  Washigton,  DC  20573,  in  writing, 
within  30  days  after  the  publication  of 
this  Order  in  the  Federal  Register,  of  any 
reason  why  the  Commission  should  not 
cancel  their  respective  tariffs; 


//  is  further  ordered,  That  a  copy  of 
this  Order  be  sent  by  certified  mail  to 
the  last  known  address  of  the  carriers 
listed  in  the  attachment; 

//  is  further  ordered.  That  die  tariffs  of 
all  carriers  named  in  the  attached  list 
who  fail,  within  the  time  allotted,  to 
provide  good  cause  for  maintaining 
these  tariffs  in  an  active  status  be 
cancelled; 

It  is  further  ordered.  That  this  notice 
be  published  in  the  Fmleral  Register. 

'This  Order  is  issued  pursuant  to 
authority  delegated  to  die  Director, 
Bureau  of  Domestic  Regulation  by 
section  9.04  of  Commission  Order  No.  1 
(Revised)  dated  November  12. 1981. 
Robert  G.  Draw. 
Director,  Bureau  of  Domestic  Regulation. 

Federsl  Maritime  Commission 

Bureau  of  Domestic  Regulation  Office  of 
Carrier  Tariffs  and  Service  Contract 
Operations 

Inactive  Tariffs  Listed  by  Acronym  and 
name  Number 

Acronym:  Adriatic  Container  Line 

DBA:  NA. 

Person  Tyjie:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  Via  L.  Einuadi 
City:  1—34121  Trieste 
State: 

Country:  Italy 
License  Number  000168 

Acronym:  AEI  Ocean  Services 

Corporation 
DBA:  NA. 
Person  Type:  non- Vessel-Opera  ting 

Common  Carrier 
Stieet:  120  Tokeneke  Road.  P.O.  Box 

1231 
City:  Darien 
State:  CT  06820 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number:  007686 

Acronym:  Afi-ica  Ocean  Line  (NIG)  Ltd. 

DBA:  NA. 

Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  346  Herbert  Macaulay-Jal>a 
City:  Lagos 
State: 

Counti*y:  Nigeria 
License  No.:  NA. 
Name  Number  002845 

Acronym:  Afiican  Liner  Service.  Inc. 

DA:  NA. 

Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  39  Broadway 
City:  New  York 
State:  NY  10004 
Country:  United  States  of  America 
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License  Noj  MA. 
Name  Number  007683 

Acronym:  Agencija  Rudenjak  Inc. 

DBA:  NA. 

Person  Type:  non- Vessel-Operating 

Conunon  Carrier 
Streeb  32-08A  Ktiadway 
City:  Astoria 

Countrjr  United  States  of  America 
License  No.:  NA. 
Name  Number  00175 

Acron3rm:  Agro  Marine,  Inc. 

DBA:  NA. 

Person  Type :  non-Vessel-Operating 

Common  Carrier 
Street  555  Northeast  15tfa  St.,  Suite 

Penthouses 
City:  Miami 
State:  PL  33132 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number.  008B18 

Acronjmi:  Agro  Steamship  Hne,  Inc. 

DBA:  NA. 

Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  3301  Northwest  Southriver  Drive 
City:  Miami 
State:  FL  33132 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006619 

Acronym:  AHS  Intemation,  Inc. 

DBA:  NA. 

Person  type:  non-Vessel-Operating 

Common  Carrier 
Street:  603  Kendall  Coort 
City:  Schaumburg 
State:  IL  60194 

Country.  United  States  of  America 
License  No.:  NA. 
Name  Number  007687 

Acronym:  Air  Ocean  Express,  Inc. 

DBA:NA. 

Person  type:  non- Vessel-Operating 

Common  Carrier 
Street:  9808  Bryn  Mawr  Ave. 
City  Rosemont 
SUte:IL  60019 

Country  United  States  of  America 
License  No.:  NA. 
Name  Number  006301 

Acronym:  Airbne  Booking  Center  Inc. 

DBA:NA. 

Person  type:  non- Vessel-Operating 

Common  Carrier 
Street:  2311  Lee  Avenue — unit  8 
City  South  El  Monte 
State:  CA  91733 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007689 

Acronym:  Altamirano  Shipping,  Inc. 
imA:NA. 

Person  type:  non- Vessel-Operating 
Common  Carrier 


Street:  239  Ehn  Street 

City.  Newark 

SUte:N]  07106 

Country:  United  States  of  America 

License  No-  NA. 

Name  Number  000214 

Acronjnn:  Amerasia,  Inc. 

DBA:  NA. 

Person  type:  non-Ves8el-C^>erating 

Common  Carrier 
Street:  611  Tonnelle  Avenue 
City  fersey  Qty 
State:  N)  07307 

Country  United  States  of  America 
License  No.:  NA. 
Name  Number  006190 

Acronym:  America/Middle  East  Line. 

The 
DBA:  NA- 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  17  Battery  Place,  Suite  1930 
City  New  York 
State:  NY  10004 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007679 

Acronym:  American  International 

Forwarding,  Inc. 
DBAiNA. 
Person  type:  non- Vessel-Operating 

Common  Carrier 
Street:  5177  Campbell  Run  Road 
City:  Pittsburgh 
State:  PA  15205 

Coimtry:  United  States  of  America 
License  No-  NA. 
Name  Number  000227 

Acronym:  American  Navigation  Inc. 

DBAiNA. 

Person  type:  non- Vessel-Operating 

Common  Carrier 
Street  One  World  Trade  Center,  Suite 

2161 
City:  New  Yoric 
State:  NY  10048 

Country  United  States  of  America 
License  No~  NA. 
Ntune  Number  007685 

Acronym:  American  Ocean  Freight 

Carriers  Corp. 
DBA:  NA. 
Person  type:  non- Vessel-Operating 

Common  Carrier 
Street  65  Sprin^ld  Ave. 
City  SpringfieU 
State:  NJ  07081 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007684 

Acronym:  Amoican  Seaway  Carriers, 

Inc. 
DBA:NA. 
Person  type:  non- Vessel-Operating 

Common  Carrier 
Street  899  Market  Street.  P.O.  Box  127 


City:  PateisoD 

State:  N)  07513 

Country:  United  States  of  America 

License  Noj  NA. 

Name  Number  005856 

Acronym:  Amoican  Shipping  Lines,  Inc. 

DBA:NA. 

Person  type:  Ocean  Common  Carrier 
(Vessel  Operating)  non- Vessel- 
Operating  Common  Carrier 

Street  6000  N.W.  84th  Avenue 

City  Miami 

State:  FL  33166 

Country:  United  States  of  America 

License  Noj  NA. 

Name  Number  007719 

Acronym:  American  Tirader  Lines 

DBA:  NA. 

Person  type:  non- Vessel-Operating 

Common  Carrier 
Street  7529  Chatham  road 
City  Medina 
State:  OH  44256 

Country  United  States  of  America 
License  No.:  NA. 
Name  Number  005880 

Aoronjrm:  American  Ttwisport.  Inc. 

DBA:  NA. 

Person  type:  Ocean  Common  Carrier 

(Vessel  Opaating) 
Street  307  51at  Place 
City:  Kenosha 
State:  WI 53140 

Country  United  States  of  America 
License  No.:  NA. 
Name  Number  007688 

Acronym:  American  Union  Transport 

DBA:  NA. 

Person  type:  Ocean  Freight  Forwarder 

(Independent)  non/Vessel-Operating 

Common  Carrier 
Street  15  East  25th  Street 
City:  New  Yoric 
State:  NY  10010 

Country:  United  States  of  America 
License  No.:  448 
Name  Number  004235 

Acronym:  Aquarius  Intennodal,  Inc. 

DBA:NA. 

Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  1932  Lebanon  Street 
City  Hyattsville 
State:  MD  20783 

Country  Uidted  States  of  America 
License  No.:  NA. 
Name  Number  000285 

Acronym:  Aremar  CXF.S.A. 

DBA:  NA. 

Person  type:  Ocean  Common  Carrier        V 

(Vessel  Operating) 
Street  Viamonte  404 
City:  Boenoe  Aires 
State: 
Country:  Argentina 


License  No.:  NA. 
Name  Number  006197 

Acronym:  Armada  Central  American 

Lines  Ltd 
DBA:  NA. 

Person  type:  Ocean  Coanum  Carrier 
'  (Vessel  Operating) 
Street  80  Broad  Street 
City:  Monrovia,  Liberia 
State: 

Country  Liberia 
License  No.:  NA. 
Name  Number  005882 

Acronym:  Arrow  Ocean  Lines  Ltd. 

DBA:NA. 

Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  4896  Pearce  St 
City:  Himtkigton  Beach 
State:  CA  92649 

Country.  United  States  of  America 
License  No.:  NA. 
Name  Number  0QQ873 

Acronym:  Ascot  International,  U.S.A. 

DBA:  NA. 

Person  type:  Non- Vessel-Operating 

'  Common  Carrier 

Street:  2201  W.  Lunt  Avenue 

City:  Blk  Grave  Village 

State:  IL  60007 

Country:  United  States  of  America 

License  No.:  NA. 

Name  NuBibeR  006198 

Acronym:  Astram 
DBA:  Astratainer 
Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street  Noorderlaan,  139 
City:  2030  Antwerp 
State: 

Country  Belgium 
License  No.:  NA. 
Name  Number  001766 

Acronym:  Adantic  Express  Lines 

DBA:NA. 

Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  C/O  Terra  Marine  Logistic  1602 

ITM  Bldg  Na  2  Canal  Street 
City:  New  Orieans 
State:  LA  70130 

Coimtry  United  States  of  America 
License  No.:  NA. 
Name  Number  007666 

Acronym:  AVI  International,  Inc. 

PBA:NA. 

iperson  type:  Non- Vessel-Operating 

Common  Carrier 
Street  Seven  Dey  Street,  Saite  711 
City:  New  York 
State:  NY  10007 

Country.  United  States  of  America 
License  No.:  NA. 
Name  Number  000321 

Acronym:  Azalea  Shipping  and 
Chartering,  Inc. 


DBA:  NA. 

Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street  Brookley  Industrial  Complex. 

Bld^.  219 
City:  Mobile 
State:  AL  36615 

Country  United  States  of  America 
License  No.:  NA. 
Name  Number  006348 

Acronym:  Bahama  Advcntare  Shipping. 

Ltd. 
DBA:  NA. 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  PXL  Box  N-3SS7 
City:  Nassau,  NP     - 
State: 

Country:  Bahama  Islands 
License  No.:  NA. 
Name  Number  000333 

Acronym:  Balikbayan  Cargo 

Consolidators 
DBA:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  1201  Sixth  St. 
City  San  Francisco 
State:  CA  94107 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007681 

Acroi^rm:  Benovi  Line  SJl. 

DBA:  NA. 

Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  3611  N.W.  South  River  Drive 
City:  Miami 
State:  FL  33142 

Country.  United  States  of  America 
license  No.:  NA. 
Name  Number  007667 

Acronym:  Bwrniirie  Atiuitic  Line,  Ltd. 

DBA:  NA. 

Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  P.O.  Box  1198 
City:  Hamilton  5 
State: 

Country  Bemnda 
License  No.:  NA. 
Name  Number:  006363 

Acroeym:  Bermuda  Adantic  Lines,  Ltd. 

DBA:  NA. 

Person  type:  Oceen  Common  Carrier 

(Vessel  Operating) 
Street  750  NJ5. 71b  Avenue 
City  Dania 
State:  FL  33004 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007872 

Acronym:  Bi^ey  Cargo.  Inc. 
DBA:  NA. 

Person  type:  Noa-Vessel-Operating 
Common  Carrier 


Street:  158-10  Rockaway  Boulevaid 

City:  Jamaica 

State:  NY  11434 

Country:  United  States  of  America 

License  No.:  NA. 

Name  Number  006166 

Acronym:  Bimini  Businessmen's 

Association 
DBA:  NA. 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  Box  629 

City:  Ahce  Town,  Bimini  Islands 
State: 

Country:  Bahama  Islands 
License  No.:  NA. 
Name  Number  000376 

Acronym:  Bimini  Conveyors,  Ltd. 

DBA:  NA. 

Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  P.O.  Box  601 
City:  Bimini 
State: 

Country:  Bahama  Islands 
License  No.:  NA. 
Name  Number  000377 

Acronym:  Boat  Shippers,  Inc. 

DBA:  NA- 

Person  type:  non- Vessel-Operating 

Common  Carrier 
Street  2505  W.  Coast  Hwy,  Suite  102 
City:  New  Port  Beach 
State:  CA  92863 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007728 

Acronym:  Box  Caribbean  Lines.  SA. 

DBA:  NA. 

Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  17  Battery  Place 
City:  New  York 
State:  NY  10004 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007682 

Acronym:  Brasil-America  Container 

Line 
DBA:  NA. 
Person  type:  Oceen  Coaunon  Carrier 

(Vessel  Operating) 
Street:  P.O.  Box  N-4465 
City:  Nassau  Bahamas 
State: 

Country:  Bahama  Islands 
License  No.:  NA. 
Name  Number  006200 

Acronym:  Broadland  Freight  Services 

Co.,  Ltd. 
DBA:  NA. 
Person  type:  non- Vessel-Operating 

Common  Carrier 
Street:  Unit  1515  Worid  Finance  Center, 

South  Tower  Harbor  City 
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City:  Kowloon 

State: 

Country:  Hong  Kong 

License  No.:  NA. 

Name  Number  006201 

Acronym:  BSK  Speditionsgesellscbaft 

DBA:  NA. 

Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  OST  West  Strabe  74 
City:  2000  Hamburg  11 
State: 
Country:  German  Federal  Republic 

(West) 
License  No.:  NA. 
Name  Number  007665 

Acronym:  Budget  International 

Transport 
DBA:  NA. 
Person  type:  non- Vessel-Operating 

Common  Carrier 
Street:  530  East  8th  Street 
City:  Los  Angeles 
State:  CA  90014 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  000394 

Acronym:  BWI  Transworid,  Inc. 

DBA:  NA. 

Person  type:  non- Vessel-Operating 

Common  Carrier 
Street:  3200  4th  Avenue  South 
City:  Seattle 
State:  WA  98134 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007673 

Acronym:  C  D  Consolidators 

DBA:  NA. 

Person  type:  non- Vessel-Operating 

Common  Carrier 
Street  4519  Wawona  Street 
City:  Los  Angeles 
State:  CA  90065 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006324 

Acronym:  C.C.  Group  Line 

DBA:  NA. 

Person  type:  non- Vessel-Operating' 

Common  Carrier 
Street:  10920  LA  Cienega  Boulevard 
City:  Lennox 
State:  CA  90304 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007693 

Acronym:  C.M.T.  Lines  SA 

DBA:  NA. 

Person  type:  Ocean  Common  Carried 

(Vessel  Operating) 
Street:  3701  N.W.  South  River  Drive 
City:  \fiami 
State:  PL  33142 

Country:  United  States  of  America 
License  No.:  NA. 


Name  Number  007680 

Acronym:  C.O.D.  Cargo  Express,  Inc. 

DBA:  NA. 

Person  type:  non- Vessel-Operating 

Common  Carrier 
Street:  3660  Wilshire  Blvd..  Suite  326 
City:  Los  Angeles 
State:  CA  90010 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006335 

Acronym:  C.P.  Container  Corp. 

DBA:  NA. 

Person  type:  non-Vessel-Operating 

Common  Carrier 
Street:  277  Broadway.  Suite  1005 
City:  New  York 
State:  NY  10007 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007061 

Acronym:  Capella  Marine  Service.  8.A. 

DBA:  NA. 

Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  37-74  Oficina  105,  via  Espana, 

Edificio  Rafael 
City:  Panama  City 
State: 

Country:  Republic  of  Panama 
License  No.:  NA. 
Name  Number  006234 

Acronym:  Cargo  Line  &  Services.  Inc. 

DBA:  NA. 

Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Sfreet:  5360  S.W.  3rd  Street 
City:  Miami 
Stkte:  FL  33136 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  002800 

Acronym:  Cargo  Point  International  Inc. 

DBA:  NA. 

Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  45  John  Street  Suite  902 
City:  New  York 
State:  NY  10038 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  005995 

Acronym:  Cargo  Transport  Corporation 

DBA:  NA. 

Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street:  C/0  Ray  Carlisle.  P.O.  Box  55848 
City:  Houston 
State:  TX  77255 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007697 

Acronym:  Cari-Caigo  International,  Inc. 
DBA:  NA. 

Person  type:  Non-Vessel-Operating 
Common  Carrier 


Street:  8341  N.W.  66th  Street 

City:  Miami 

State:  FL  33166 

Country:  United  States  of  America 

License  No.:  NA. 

Name  Number  000718 

Acronym:  Caribbean  American  Freight. 

Inc. 
DBA:  NA. 
Person  type:  Non- Vessel-Opera  ting 

Common  Carrier 
Street:  1561  N.W.  82nd  Avenue 
City:  Miami 
State:  FL  33126 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007699 

Acronym:  Caribbean  Atlantic  Line 

DBA:  NA. 

Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street:  90  Broad  Street 
City:  New  York 
State:  NY  10004 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  005969 

Acronym:  Caribbean  Bulk  Lines,  Inc. 

DBA:  NA. 

Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  999  South  Bayshore  Drive,  Tower 

1,  Suite  1405 
City:  Miami 
State:  FL  33131 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  002396 

Acronym:  Caribbean  Container  Lines. 

Inc. 
DBA:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  c/o  North  Star  Airlines.  Cargo 

Building  263 
City:  Jamaica 
State:  NY  11430 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  000706 

Acronym:  Caribbean  Freight  Service. 

Inc. 
DBA:  NA. 
Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street:  P.O.  Box  14068 
City:  Charlotte 
State:  NC  28206 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  000708 

Acronym:  Caribbean  Freight  Systems. 

Inc. 
DBA:NA. 


Person  type:  Non-Vessel-Openrting 

Common  Carrier 
Street:  2160  N.W.  66  Avenue 
City:  Miami 
State:  FL  33152 

Country:  United  States  of  ABerica 
License  No.:  NA. 
Name  Number  007694 

Acronym:  Caiibtran.  Inc.  ' 

DBA:  NA. 

Person  type  Non-Vesset-OpetatiDg 

ComoiOB  Carrier 
Street:  6800  N.W.  37th  Court 
City:  Miami 
State:  FL  33147 

Country:  United  States  of  Anenea 
License  No.:  NA. 
Name  Number  005751 

Acronym:  Carimar  Shipping  Line 

DBA:  NA. 

Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  8323  N.W.  66&  SiiesA 
City:  Miami 
State:  FL  33166 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007700 

Acronym:  Carribean  Sh^>ptBg  Services. 

Inc. 
DBA:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  5119  Church  Arenae 
City:  Brooklyn 
State:  NY  11203 

Country:  United  States,  of  Amertca 
License  No.:  NA. 
Name  Number  007698 

Acronym:  Celadon  Shipping.^  Inc. 

DBA:  NA. 

Person  type:  Non-Vesset-Operating 

■  Common  Carrier 

Street:  888  Seventfi  Avenue 

City:  New  York 

State:  NY  10106 

Country:  United  States  of  America 

License  No.:  NA. 

Name  Numberr  002795 

Acronym:  Celtic  Bulk  Caniers    . 

DBA:  NA. 

Person  type:  Foreign  Joint  Service — 

Consortium  Agreement 
Street:  Merrion  Hall  Strand  Road 
City:  Dublin  4 
State: 

Country:  Ireland 
License  No.:  NA. 
Name  Number  000730 

Acronym:  Central  America  Transports 

Ltd. 
DBA:  NA. 
Person  tjrpec  Ocecm  Common  Carrier 

(Vessel  Operating) 
Street:  C/O  Sel  Nfedura  (Florida)  Inc. 

1040  Port  Boulevard 
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City:  Miami 

State:  FL  33132 

Country:  United  States  of  Anaenca 

Lfcense  No.r  NA. 

Name  Number  007028 

Acronym:  Central  Amertcan  Container 

Line 
DBA:  NA. 
Person  type:  Non-Vessd-Opefaling 

Common  Carrier 
Street:  P.O.  Box  60468  AMF 
City:  Houston 
State:  TX  77205 

Country:  United  States  of  Araerieia 
License  No.:  NA. 
Name  Number  007675 

Acro&yia:  China  NatioDal  Cbstering 

Corporation 
DBA:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  Er  Li  Gou  Xi  Jou 
City:  Beijing 
State: 

Country:  People's  RepubRc  of  China 
License  No.:  NA. 
Name  Number.  OOeoia 

Acronym:  CHT  Ltd. 

DBA:  NA. 

Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  880  Bergen  Avenue 
City:  New  Jersey 
State:  NJ  073Q6 

Country:  United  States  of  Aaaerica 
License  No.:  NA. 
Name  Number  007695 

Acronym:  Clipper  Shipping  Inc. 

DBA:  NA. 

Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  P.a  Box  N-7788 
City:  Nassau 
State: 

Country:  Bahama  Islands 
License  No.:  NA. 
Name  Number  007696 

Acronym:  CMA-USA 

DBA:  NA. 

Person  type:  Non-Vessel-Operating 

ConHBOB  Carrier 
Street:  17  Battery  Place 
City:  New  York 
State:  NY  10004 

Country:  United  States  of  Amertca 
License  No.:  NA. 
Name  Number  007747 

Acronym:  Coastal  *  Overseas  Shipping. 

Inc. 
DBA:  NA. 
Person  type:  Ocenn  Common  Carrier 

(Vessel  Operating) 
Street  11911  N.R  1st  Street 
City:  Bellevue 
State:  WA  98006 
Country:  United  States  of  America 


License  No.:  NA. 
Name  Number  007662 

Acronym:  Colombian  Maritime 

Transport,  bic 
DBA:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  C/O  Mille  HiMer.  P.O.  Box  623 
City:  Linden 
State:  NJ  07036 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007690 

Acronym:  Colsa  Line 

DBAiNA. 

Person  type:  Ocean  Caramon  Carrier 

(Vessel  Operating) 
Street:  Place  Du  Champ  De  Mara,  5  Boite 

36 
City:  B-1050  Brussels 
State: 

Country:  Belgium 
License  No.:  NA. 
Name  Number  006028 

Acronym:  Com-Tainer  Shipping  Line. 

Ina 
DBA:NA 
Person  type:  Non- Vessel-Opera tmg 

Common  Carrier 
Street:  19  Rector  Street— Suite  1905 
City:  New  York 
State:  NY  10006 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007668 

Acronym:  Combitrans  (U.S.A.)  Inc. 

DBA:  NA. 

Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street:  One  World  Trade  Center— Suite 

5347 
City:  New  York 
State:  NY  10048 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006206 

Acronym:  Concord  Express  (Shipping) 

Ltd. 
DBA:  NA. 
Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street  Flat  El.  3/fl.,  Hoi  Bun  hidustrial 

Bldg.,  6  Wing  Yip  Street 
City:  Kwun  Tong.  Kowloon 
State: 

Country:  Hong  Kong 
License  Na:  NA. 
Name  Number  006054 

Acronym:  Concorde  Caribe  Lines,  Ltd. 

DBA:  NA. 

Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  2150  N.W.  70th  Avenue 
City:  Miami 
State:  FL  33122 


1S14S 


»a 


Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  000797 

Acronym:  Concorde/Nopal  Line 

DBA:  NA. 

Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  2150  NW  70th  Avenue 
City:  Miami 
State:  FL  33122 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007720 
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Acronym:  Confreight  Marine  Line  Die. 

DBA:  NA. 

Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street:  2700  Coyle  Avenue 
City:  Elk  Grove  Village 
State:  IL  60007 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007663 

Acronym:  Container  Marine  Transport 

Inc. 
DBA:  NA. 
Person  type:  non- Vessel-Operating 

Common  Carrier 
Street:  50  Oak  Street 
City:  east  Rutherford 
State:  NJ  07073 

Country:  United  States  Of  America 
License  No.:  NA. 
Name  Number  000814 

Acronym:  Container  Marine  Transport 

Inc. 
DBA:  NA. 
Person  type:  non- Vessel-Operating 

Common  Carrier 
Street:  340  South  Stiles  Street 
City:  Linden 
State:  NJ  07036 

Country:  United  States  Of  America 
License  No.:  NA. 
Name  Number  007692 

Acronym:  Contranslink.  Inc. 

DBA:  NA. 

Person  type:  non- Vessel-Operating 

Conunon  Carrier 
Street:  61  Broadway — Suite  500 
City:  New  York 
State:  NY  10006 

Country:  United  States  Of  America 
License  No.:  NA. 
Name  Number  007691 

Acronym:  Contship  Co..  Inc. 

DBA:  NA. 

Person  type:  non- Vessel-Operating 

Common  Carrier 
Street:  P.O.  Box  450998 
City:  Miami 
State:  FL  33145 

Country:  United  States  Of  America 
License  No.:  NA. 
Name  Number  006228 

Acronym:  Conveyor  Freight  Co..  Ltd 


DBA:NA. 

Person  type:  non-Vessel-Operating 

Common  Carrier 
Street:  C/O  John  Y.  Lau,  8635  Aviation 

Boulevard 
City:  Inglewood 
State:  CA  90301 

Country:  United  States  Of  America 
License  No.:  NA. 
Name  Number:  007670 

Acronym:  Convopal.  Inc. 

DBA:  NA. 

Person  type:  non- Vessel-Operating 

Common  Carrier 
Street:  1301  N.W.  78th  Avenue 
City:  Miami 
State:  FL  33128 

Country:  United  States  Of  America 
License  Noj  NA. 
Name  Number  007669 

Acronym:  Cosmo  Sea  Freight  (USA)  Inc. 

DBA:  NA. 

Person  type:  non-Vessel-Operating 

Common  Carrier 
Street:  147-35 183rd  Street.  Suite  201 
City:  Jamaica 
State:  NY  11413 

Country:  United  States  Of  America 
License  No.:  NA. 
Name  Number  002239 

Acronym:  Cox  Shipping  Line.  Ltd. 

DBA:NA- 

Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  South  Caicos  Island 
City:  Turks  &  Caicos  Island.  B.W.L 
State: 

Country:  Bahama  Islands 
License  No.:  NA. 
Name  Number  00837 

Acronym:  Crown  Overseas  Forwarders 

DBA:  NA. 

Person  type:  non-Vessel-Operating 

Common  Carrier  Household  Goods 

Carrier 
Street:  2070  Burroughs  Avenue 
City:  San  Leandro 
State:  CA  94577 

Country:  United  States  Of  America 
License  No.:  NA. 
Name  Number  007415 

Acronym:  Cruise  Cargo  Company 

DBA:NA. 

Person  type:  non- Vessel-Operating 

Common  Carrier 
Street:  1376  York  Avenue,  Suite  4c 
City:  New  York 
State:  NY  10021 

Country:  United  States  Of  America 
License  No.:  NA. 
Name  Number  007725 

Acronym:  CSL  Container  Lines  Ltd. 

DBA:  NA. 

Person  type:  non-Vessel-Operating 

Common  Carrier 
Street:  1102  Join-In  Commercial  Center 

33  Lai  Chi  Kok  Road.  Monkok 


City:  Kowloon 

State: 

Country:  Hong  Kong 

License  Na:  NA. 

Name  Number.  005987 

Acronym:  Cube  Shipping  & 

Warehousing  Co.  Ltd. 
DBA:  NA. 
Person  type:  non- Vessel-Operating 

Common  Carrier 
Street:  Cunard  Building,  Water  Street 
City:  Liverpool,  L13 1  DS  Merseyside 

(England) 
State: 

Country:  Great  Britain 
License  No.:  NA. 
Name  Number  005974 

Acronym:  D'Amico  Mediterranean 

Pacific  Line 
DBA:  NA. 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  Corso  D'ltalia,  35/B 
City:  Rome 
State: 

Country:  Italy 
License  No.:  NA. 
Name  Number  000909 

Acronym:  D'Leo  International  Services 

Inc. 
DBA:  NA. 
Person  type:  non- Vessel-Operating 

Conunon  Carrier 
Street:  3111  W.  Montrose 
City:  Chicago 
State:  IL  60618 

Country:  United  States  Of  America 
License  No.:  NA. 
Name  Number  006078 

Acronym:  Damco  Internationale 

Spedition  GMBH 
DBA:  NA. 
Person  type:  non- Vessel-Operating 

Common  Carrier 
Street:  P.O.  Box  101340 
City:  Hamburg  1 
State: 
Country:  German  Federal  Republic 

(West) 
License  No.:  NA. 
Name  Number  005802 

Acronym:  Damoo-Baltimore,  Inc. 

DBA:  NA. 

Person  type:  non- Vessel-Operating 

Common  Carrier 
Street:  32  South  Street 
City:  Baltimore 
State:  MD  21202 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007726 

Acronym:  Dansk  Steamship  Lines 
DBA:  NA. 

Person  type:  non- Vessel-Operating 
Common  Carrier 


Street:  1  Worid  Trade  Center 
City:  Port  of  Sacramento.  West 

Sacramento 
State:  CA  95691 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  000912 

Acronym:  Davothom  Corporation  S.A. 

DBA:  Caribrasil  Line 

Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  Edificio  Tapia  Ave.  Justo 

Arusemena  Y  Calle  31  NO.  3-80 
City:  Panama  5 
State: 

Country:  Republic  of  Panama 
License  No.:  NA. 
Name  Number  006229 

Acronym:  Delta  Steamship  Lines,  Inc. 
DBA:  NA. 
.  Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  Glenpointe  Center  East 
City:  Teaneck 
State:  NJ  07666 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007742 

Acronym:  Demline  Egypt 

DBA:  NA. 

Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  77,  Sultan  Hussein  Street 
City:  Alexandria 
State: 

Country;  Egypt  •         . 

License  No.:  NA. 
Name  Number  005831 

Acronym:  Deutsche  Karibik  Unie  Thien 

ft  Heyenga  Shiff. 
DBA:  NA. 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street*  6,  Raboisen 
City:  2000  Hamburg  1 
State: 
Country:  German  Federal  Republic 

(west) 
.License  No.:  NA. 
Name  Number  005741 

Acronym:  Diamond  M.  International  Inc. 

DBA:  NA. 

Person  type:  non- Vessel-Operating 

Common  Carrier 
Street:  Calle  151  CM  No.  37 
City:  Carolina 
State: 

.Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  000933 

Acronym:  Dist.  Naviera  del  Caribe  CA. 

DBA:  NA. 

Person  type:  Ocean  Common  Carrier 

(Vessel  Operating)  , 

Street:  301  Broadway,  Suite  138 
City:  Riviera  Beach 


State:  FL  33404 

Country:  United  States  of  America 

License  No.:  NA. 

Name  Number  007749 

Acronym:  Domcon  Express.  Inc. 

DBA:  NA. 

Person  type:  non-Vessel-Operating 

Common  Carrier 
Street:  P.O.  Box  8849 
City:  Ponce.  Puerto  Rico 
State: 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006692 

Acronym:  Dominicana  Shipping 

Company 
DBA:  NA. 
Person  type:  non- Vessel-Operating 

Common  Carrier 
Street:  1257  St.  Nicholas  Avenue 
City:  New  York 
State:  NY  10032 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  000950 

Acronym:  Dynacross  Liner  Services,  Ltd. 

DBA:  NA. 

Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  C/O  Gebr.  van  Weelde 

Scheepvaartkantoor.  P.O.  Box  1575 
City:  3000  BN  Rotterdam 
State: 

Country:  The  Netherlands,  Holland 
License  No.:  NA. 
Name  Number  007144 

Acronym:  EAC  Lines 

DBA:  NA. 

Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  22  Gate  House  Road 
City:  Stamford 
State:  CT  06902 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007718 

Acronym:  Eastern  Forwarding 

International  Inc. 
DBA:NA. 
Person  type:  non- Vessel-Operating 

Common  Carrier 
Street:  P.O.  Box  161 
City:  Avenel 
State:  NJ  07001 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007748 

Acronym:  ECH  Cargo  Services 

DBA:  NA. 

Person  type:  non- Vessel-Operating 

Common  Carrier 
Street:  645  E,  219th  Street,  Unit  6 
City:  Carson 
State:  CA  90745 

Country:  United  States  of  America 
License  No.:  NA. 


Name  Number  006758 

Acronym:  Elite  Shipping  Inc. 

DBA:  NA. 

Person  type:  non- Vessel-Operating 

Common  Carrier 
Street  2525  North  loop  west 
City:  Houston 
State:  TX  77008 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007676 

.Acronym:  Enterprise  Shipping 

Corporation 
DBA:  Euro  Pac  Lines 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  49  Geary  Street 
City:  San  Francisco 
State:  CA  94102 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006755 

Acronym:  Eur-A-Med  Shipping.  Ltd. 

DBA:  NA. 

Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  2700  Azalea  Drive 
City:  Charleston  Heights 
State:  SC  29045 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  001247 

Acronym:  Euramer  Consolidators  Corp. 

DBA:  NA. 

Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  Piso  7.  Ofic.  No.  7A 
City:  Caracas 
State: 

Country:  Venezuela 
License  No.:  NA. 
Name  Number  001248 

Acronym:  Euro  Scan  Atlantic  Line 

DBA:  E.S.A.L 

Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  Box  1533.  S-401 
City:  50  Goteborg 
State: 

Country:  Sweden 
License  No.:'NA. 
Name  Number  00606 

Acronym:  Euromar 

DBA:  NA. 

Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street:  Calle  Cathedral  Nr.  1009,  Room 

1602 
City:  Santiago 
State: 

Country:  Chile 
License  No.:  NA. 
Name  Number  006591 

Acronym:  Export-Import  Serivce  Co.. 
Inc. 
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DBA:NA. 

Person  type:  Non-Vessel-Operating" 

Common  Carrier 
Street:  28265  Beverly  Road 
City:  Romulus 
State:  Ml  48174 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  004417 

Acronym:  Faith  International  Cargo 

Services 
DBA:  NA. 
Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street:  4845 1/2  N.  Etemen 
City:  Chicago 
State:  IL  60625 
Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006579 

Acronym:  Fak  Container  Lines.  Inc 

DBA:  NA. 

Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  2-24  Sellers  Street  j 

City:  Keamy  I 

State:  NJ  07032 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007711 

Acronym:  Far  East  Express  Internationa] 

Ltd. 
DBA:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  53  Park  Place 
City:  New  York 
State:  NY  10007 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  002850 

Acronym:  Far  East  Services,  Inc. 

DBA:  NA. 

Person  type:  Non- Vessei-i^wrating 

Common  Carrier 
Street  4214  Beveriy  Blvd..  Suite  206 
City:  Los  Angeles 
State:  CA  90004 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006687 

Acronym:  First  Maritime  Company,  Inc. 

DBA:  NA. 

Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  7505  Waters  Avenue,  Suite  C-8 
City:  Savannah 

State:  GA  31416  { 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  005731 

Acronym:  Flotamar  Container  line,  Ltd. 

DBA:  NA. 

Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  P.O.  Box  190 


City:  Grand  Cayman,  Cayman  Isianda 

B.WJ. 
State: 

Country:  Bahama  Islands 
License  No.:  NA. 
Name  Number  000987 

Acronym:  Four  Star  Cargo,  Inc.   . 

DBA:  NA. 

Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  7640  N.W.  63rd  Street 
City:  Miami 
State:  FL  33166 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  005840 

Acronym:  Freight  Expediters,  Inc. 

DBA:  NA. 

Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  6565  Eastland  Rd. 
City:  Cleveland 
State:  OH  44142 

Country:  United  States  of  Americe 
License  No.:  NA. 
Name  Number  000435 

Acronym:  Freight-Base  Ocean 

DBAiNA. 

Person  type:  Non- Vessel-Operating ' 

Conmion  Carrier 
Street  P.O.  Box  eM79 
City:  Chicago 
State: IL 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  00624S 

Acronym:  G.&S.  Shipping  Co..  Inc. 

DBA:  NA. 

Person  type:  non-Vessel-Operating 

Common  Carrier 
Street:  206-16  HoUis  Avenue 
City:  Mollis  Queen 
State:  NY  11428 

Countiy:  United  States  of  America 
License  No.:  NA. 
Name  Number  0067SO 

Acronym:  G.A.A.C  ExpieM  Cano 

DBA:  NA. 

Person  type:  non- Vessel-Operating 

Common  Carrier 
Street:  7646  De  moss  Street 
City:  Houston 
State:  TX  77036 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006258 

Acronym:  Ganda  Overseas  Lines 

DBA:  NA. 

Person  type:  non- Vessel-Opera  ting 

Common  Carrier 
Street:  P.O.  box  2295 
City:  Los  Angeles 
State:  CA  90051 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  005858 


Acronym:  Global  Cargo  and  Travel 

Services,  Inc. 
DBA:  NA. 
Person  type:  non- Vessel-Operating 

Common  Carrier 
Street:  14539  Blythe  Street  unit  B-1 
City:  Van  Nuys 
State:  CA  91402 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006608 

Acronym:  Global  Marine.  SJV. 

DBA:  NA. 

Person  type:  non- Vessel-Operating 

Common  Carrier 
Street:  Avenida  Prolongacion,  Mexico  85 
City:  Santo  Domingo 
Country:  Dominican  Republic 
License  No.:  NA. 
Name  Number  006175 

Acronym:  Global  Operations  Line 

DBA:  NA. 

Person  type:  non- Vessel-Operating 

Common  Carrier 
Street  465  California  Street 
City:  San  Francisco 
State:  CA  94104 

Countiy:  United  States  of  America 
License  No.:  NA. 
Name  Number  005866 

Acronym:  Gordon's  Shipping  Co.,  Inc. 

DBA:  NA. 

Person  type:  non- Vessel-Operating 

Common  Carrier 
Street:  137-09  Eastgate  Plaza 
Qty:  Springfield  Garden,  Queens 
State:  NY  11413 

Co«mtry:  United  States  of  America 
License  No.:  NA. 
Name  Number  000474 

Acronym:  Great  Republic  Maritime 

Shipping  Co.,  Ltd..  the 
DBA:  NA. 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  C/O  Robert  C.  McQuigg,  P.O. 

Box  11474 
City:  Washington 
State:  DC  20008 

Country:  United  States  of  America 
.  License  No.:  NA. 
Name  Number  007781 

Acronym:  Gulf  Carib  Lines  Ltd. 

DBA:  NA. 

Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  P.O.  box  1500 
City:  Tampa 
State:  FL  33601 

Country:  United  States  of  America 
License  Na:  NA. 
Name  Number  007710 

Acronym:  Gulfinarine.  Ina 
DBA:  NA. 


Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  2000  Post  Oak  Boulevard 
City:  Houston 
State:  TX  77056 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006603 

Acronym:  Hakko  Maritime  Corporation 

DBA:  NA. 

Person  type:  Ocean  Conmion  Carrier 

(Vessel  Operating) 
Street  6-13  Nishi-Shinbashi  1-Chome 
City:  Minatoku,  Tokyo 
State: 

Country:  Japan 
License  No.:  NA. 
Name  Number  007743 

Acronym:  Hercules  Packing,  Shipping  & 

Moving  Co.,  Inc. 
DBA:  NA. 

Person  type:  non- Vessel-Operating 
.  Common  Carrier 
Street:  23-96  48th  Street 
City:  Astoria 
State:  NY  11103 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  005847 

Acronym:  Holiday  International 

Services 
DBA:  NA. 
Person  type:  non-Vessel-Operating 

Common  Carrier 
Street:  1757  Evangellista  St.  Bangkal 
City:  Makati,  Metro  Manila 
State: 

Country:  Philippines 
License  No.:  NA. 
Name  Number  005809 

Acronym:  Hoshiko  Line 

DBA:  NA. 

Person  type:  non- Vessel-Operating 

Common  Carrier 
Street  128-A  West  Bay  St 
City:  Savannah 
State:  GA  31401 

Country:  United  States  of  America 
'License  No.:  NA. 
Name  Number  007449 

Acronym:  Hyonik  Express  Co.,  Ltd. 

DBA:  NA. 

Person  type:  non-Vessel-Operating 

Common  Carrier 
Street:  51  Sogong-dong  Rm  1903  new  kal 

bldg 
City:  Chung-Ku,  Seoul  100 
State: 

Cotmtry:  Republic  of  Korea 
License  No.:  NA. 
Name  Number:  005818 

Acronym:  I.M.S,  Inc. 

DBA:NA. 

Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street  4418  Wheeler  Avenue 


City:  Alexandria 

State:  VA  22304 

Country:  United  States  of  America 

License  No.:  NA. 

Name  Number  001316 

Acronym:  Incan  Superior  Limited  Tariff 

DBA:  NA. 

Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  Suite  102. 105  South  May  Street 
City:  Thunder  Bay,  ON.  (C)  P7E IBI 
State: 

Country:  Canada 
License  No.:  NA. 
Name  Number.  001328 

Acronym:  Indonesia  Nusantara 

Corporation 
DBA:  NA. 
Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street:  8411  La  Cieneoa  Blvd. 
City:  Inglewood 
State:  CA  90301 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  002782 

Acronym:  Intercontinental  Transport 

(ICT)  B.V. 
DBA:NA. 
Person  type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  Wilhelminakade  39,  P.O.  Box  545 
City:  3000  AM  Rotterdam 
State: 

Country:  The  Netheriands,  Holland 
License  No.:  NA. 
Name  Number  002424 

Acronym:  Interiink  Lines 

DBA:  NA. 

Person  type:  Non-Vessel-Operating 

Common  Carrier 
Street:  90  West  Street,  Suite  #1100 
City:  New  York 
State:  NY  10006 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007723 

Acronym:  Intermodal  S.A. 

DBA:  NA. 

Person  type:  Agent-Filing  Ocean 

Common  Carrier  (Vessel  Operating) 
Street:  61  Broadway.  Suite  2528 
City:  New  York 
State:  NY  10006 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  005931 

Acronym:  International  Distribution 

Systems  (USA)  Inc. 
DBA:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street  17  Battery  Place 
City:  New  York 
State:  NY  10004 
Country:  United  States  of  America 


License  No.:  NA. 
Name  Number  002657 

Acronym:  International  Export  Packers, 

Inc. 
DBA:  NA. 
Person  type:  Non- Vessel-Opera  ting 

Common  Carrier 
Street:  4607  Eisenhower  Avenue 
City:  Alexandria 
State:  VA  22304 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007426 

Acronym:  International  Shipping 

Associates.  Inc. 
DBA:  NA. 
Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  90  Western  Avenue 
City:  AUston 
State:  MA  02134 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  001371 

Acronym:  International  Shipping 

Company 
DBA:  NA. 
Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  4201  Cathedral  Avenue  N.W. 

#1202  W 
City:  Washington 
State:  DC  20016 

County:  United  States  of  America 
License  No.:  NA. 
Name  Number  005567 

Acronym:  Interocean  Express  Line.  Inc. 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  18383  Susana  Road 
City:  Compton 
State:  CA  90221 

County:  United  States  of  America 
License  No.:  NA. 
Name  Number  007717 

Acronym:  Interocean  Marine 

DBA:  NA. 

Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street  2250  Devon  Avenue 
City:  Des  Plaines 
State:  IL  60018 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007772 

Acronym:  InterroU  S.A. 

DBA:  NA. 

Person  type:  Ocean  Common  Carrier 

(Vessel-Operating) 
Street  2021  Union  Avenue 
City:  Montreal*  Quebec  H3A  2Y5 
State: 

Country:  Canada 
License  No.:  NA. 
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Name  Number  005905 

Acronym:  International  Sea  Transport 

Consolidators,  Inc. 
DBA:  NA.  , 

Person  type:  Non- Vessel-Operating  i 

Common  Carrier 
Street:  691  85th  Avenue 
City:  Oakland 
State:  CA  94621 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Nimiber:  007718 

Acronym:  Island  Consolidation.  Inc. 

DBA:  NA. 

Person  type:  Non- Vessel-Operating 

Common  Carrier 
Street:  1025  17  St.  W. 
City:  Riviera  Beach 
State:  FL  33404 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  001381 

Acronym:  ITS  Consolidators,  Inc. 

DBA:  NA. 

Person  Type:  Non-Vessel-Operating 

Common  Carrier 
Street:  100  Church  Street,  Suite  320 
City:  New  York 
State:  NY  10007 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007737 

Acronym:  ]adranska  Slobodna  Plovidba 

DBA:  NA. 

Person  Type:  Ocean  C<Mnmon  Carrier 

(Vessel  Operating) 
Street: 
City:  Split 
State: 

Country:  Yugoslavia 
License  No.:  NA. 
Name  Number  001401 

Acronym:  JC  Express 

DBA:  NA. 

Person  Type:  Nan- Vessel-Operating 

Common  Carrier 
Street:  5300  W.  Century  Blvd.  Suite  409 
City:  Los  Angeles 
State:  CA  90045 

Country:  United  States  of  America 
License  No.:  NA.  j 

Name  Number  007748 

Acronym:  Jetstream  Freight  Services, 

Inc. 
DBA:  NA. 
Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  145  flock  Creek  Blvd 
City:  Valley  Stream 
State:  NY  11581 

Cotmtry:  United  States  of  America 
License  No.:  NA. 
Name  Number.  005875 

Acronym:  Kamtel  Express 
DBA:  NA. 

Person  Type:  Non- Vessel-Operating 
Common  Carrier 


Street:  2228  Livingston  Street 

City:  Oakland 

State:  CA  94806 

Country:  United  States  of  America 

License  No.:  NA. 

Name  Number  007729 

Acronym:  Keen  International  Cargo,  Iik:. 

DBA:NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street  One  World  Tk^de  Center— Suite 

1101 
City:  New  York 
State:  NY  10048 

Country:  United  States  America 
License  No.:  NA. 
Name  Number  007722 

Acronym:  Kelso  Shipping,  Inc 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  Western  Plaza,  Suite  70 10725  S. 

W.  Barbur  Blvd. 
City:  Portland 
State:  OR  97219 

Country:  United  States  of  America 
License  No.4  NA. 
Name  Number  007730 

Acronym:  Kien  Hung  Shipping  Co..  Ltd. 

SJl 
DBA:  NA.  / 

Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  3rd  Floor,  No.  127-1,  Sung  Chiang 

Road 
City:  Taipei 
State: 

Country:  People's  Republic  of  China 
License  No.:  NA. 
Name  Number  005811 

Acronym:  Kinford  Group,  Inc.,  The 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  253  Chesterfield  Road 
City:  Oakdale 
State:  CT  06370 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  005757 

Acronym:  Koam  Forwarding.  Inc. 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  38  W.  32nd  Street— Ro<«i  1007 
City:  New  York 
State:  NY  10001 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007750 

Acronym:  Kreitz  Motor  Express,  Inc. 

DBA:  KMX  International 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  796  Fritztown  Road  P.O.  Box  2152 
City:  Sinking  Spring 


State:  PA  19608 

Country:  United  States  of  America 

License  Na:  NA. 

Name  Number  005777 

Acronym:  LK.  Overseas  Inc. 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  555  E.  Ocean  Blvd.  #818 
City:  Long  Beach 
State:  CA  90802 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  005911 

Acronym:  Landmark  Union  Limited 

DBA:  NA. 

Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  Via  Enrico  Fermi  28  San  Qorgio 

Di  Nogaro 
City:  Udine 
State 

Country:  Italy 
License  No.:  NA. 
Name  Number  001815 

Acronym:  Leaseway  International  Corp. 

DBA:  NA. 

Person  Type:  Non-Vessel-Operating 

Common  Carrier 
Street:  61  Broad  Avenue 
City:  Fairview 
State:  NJ  07022 

Country:  United  States  of  America 
License  Na:  NA. 
Name  Number  001596 

Acronym:  Leman  of  America 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  2920  Wolff  Street 
City:  Racine 
State:  WI  53404 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number:  007731 

Acronym:  Liberty  Shipping  Co.,  Inc. 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  P.O.  Box  796 
City:  Lakewood 
State:  CA  90714 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006357 

Acronym:  Lignes  Centrafricaines 

DBA:  NA. 

Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating] 
Street:  Krausstrasse  1-A 
City:  D-4100  Duisburg  13,  West 

Germany 
State: 
Country:  German  Federal  Republic 

(West) 
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License  No.:  NA. 
Name  Number  001602 

Acronym:  Load  Line,  Ina 
DBA:NA. 

Person  Type:  Agent — HIing  Non- Vessel- 
Operating  Common  Carrier 
Street:  Route  4.  Box  1 
City:  Beaumont 
State:  TX  77705 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  005812 

Acronym:  Loadstar  Container  Line 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  55  New  Montgomery  Street 
City:  San  Francisco 
State:  CA  94105 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007732 

Acronym:  M.LS.  Maritime  Logistic 
-  Services  SA 
DBA:NA. 
Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  BD  PeroUes  1,  P.O.  Box  587 
City:  1600  Fribourg 
State: 

Country:  Switzerland 
License  No.:  NA. 
Name  Number  001632 

Acronym:  Marine  Transport  Inc. 

DBA:  NA. 

Peraon  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  182-16 149th  Road 
City:  Jamaica 
State:  NY  11413 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  005954 

Acronym:  Maritime  Bulk  Carriers  Inc. 

DBA:  NA. 

Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  815  S.W.  2nd  Aveinie,  Suite  207 
City:  Miami 
State:  FL  33130 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  001657 

Acronym:  Maritime  Atlantica — ^Danoluz 

S.A. 
DBA:  NA. 
Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  Plaza  Independencia  822, 

Offlcina  602 
City:  Montevideo 
State: 

Country:  Uruguay 
License  No.:  NA. 
Name  Number  006359 

Acronym:  Maritime  Export  Services,  Inc. 


DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  P.O.  Box  21795 
City:  Baltimore 
State:  MD  21222 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  005976 

Acronym:  Marz  International 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  8150  S.W.  8th  Street 
City:  Miami 
State:  FL  33126 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007744 

Acronym:  Matina  Lines 

DBA:  NA. 

Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  Frankrijklei  115 
City:  2000  Anterp 
State: 

Country:  Belgium 
License  No.:  NA. 
Name  Number  007713 

Acronym:  Mayaca  Container  Line 

DBA:  NA. 

Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  3741  N.W.  25th  Street 
City:  Miami 
State:  FL  33142 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  005957 

Acronym:  Medas  Int'l  Moving  & 

Shipping  Corporation 
DBA:  NA. 
Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  803  Steriing  Place 
City:  Brooklyn 
State:  NY 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007733 

Acronym:  Medcon 

Ser.Schiffahrtsgesellschaft  GMBH  & 

Co. 
DBA:  NA. 
Person  Typ«:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  Purbringerstrasse  22 
City:  1000  Beriin  61 
State: 
Country:  German  Federal  Republic 

(West) 
License  No.:  NA. 
Name  Number  007714 

Acronym:  Merit  Container  Express,  Ina 
DBA:  NA. 

Person  Type:  Non- Vessel-Operating 
Common  Carrier 


Street:  P.O.  Box  2712 

City:  Trenton 

State:  NJ  06807 

Country:  United  States  of  America 

License  No.:  NA. 

Name  Number  001707 

Acronym:  Milam  Cargo,  Inc. 

DBA:  NA. 

Person  Type:  Non-Vessel-Operating 

Common  Carrier 
Street:  1364  NW  78TH  Avenue 
City:  Miami 
State:  FL  33128 

Country:  United  States  of  America 
License  No:  NA. 
Name  Number  005959 

Acronym:  Modular  International 

Carriers,  Inc. 
DBA:  NA. 
Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  4761  N.W.  72nd  Avenue 
City:  Miami 
State:  FL  33166 

Country:  United  States  of  America 
License  No:  NA. 
Name  Number  005900 

Acronym:  Naviera  Riomar,  Sj\.  De  CV. 

DBA:  NA. 

Person  Type:  Ocean  Conunon  Carrier 

(Vessel  Operating) 
Street  Paseo  De  La  Reforma  #199 17th 

Floor 
City:  Colonia  Cuauhtemoc 
State:  06500 
Country:  Mexico 
License  No:  NA. 
Name  Number:  007759 

Acronym:  Navitalica,  Socieia  Di 

Navigazione,  S.R.L 
DBA:  NA. 
Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  Via  Cesarea  No.  3-10 
City:  Genoa 
State: 

Country:  Italy 
License  No:  NA 
Name  Number  006362 

Acronym:  Net  Consol  Service 

DBA:  NA. 

Person  Type:  Non- Vessel-Opera  ting 

Common  Carrier 
Street:  Room  810  Donga  Mapo  Bldgl6-7 

Dowhadong,  Mapogu 
City:  Seoul,  Korea 
State: 

Country:  Republic  of  Korea 
License  No:  NA. 
Name  Number  006676 

Acronym:  Ocean  Cargo  Services 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  5726  La  Mirada  Avenue 
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City:  Los  Angeles 

State:  CA  90038 

Country:  United  States  of  America 

License  No:  NA. 

Name  Number  006606 

Acronym:  Ocean/Air  Freight 

Consolidators 
DBA:-NA. 
Person  Type:  Non-Vessel-Operatii^ 

Common  Carrier 
Street:  P.O.  Box  521188 
City:  Miami 
State:  FL  33152 

Country:  United  States  of  America 
License  No:  NA. 
Name  Number  006577 

Acronym:  Oceangate  Container  Line 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  11222  La  Ciencea  Blvd.  Suite  470 
City:  Inglewood 
State:  CA  09304 

Country:  United  States  of  America 
License  No:  NA. 
Name  Number  002789 

Acronym:  OCS/USA,  Inc. 

DBA:  Orient  Consolidation  Service 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  74  Trinity  Place,  Suite  610 
City:  New  York 
State:  NY  10006 

Country:  United  States  of  America 
License  No:  NA. 
Name  Number  006696 

Acronym:  Omega  Ocean  Line,  Inc. 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  1700  South  Highland  Avenue 
City:  Baltimore 
State:  MD  21224 

Country:  United  States  of  America 
License  No:  NA. 
Name  Number  007724 

Acronym:  Oniedan  Line  Corp. 

OBA:NA. 

Person  Type:  Non-Vessel-Operatinj  \ 

Common  Carrier 
Street:  1121  Lincoln  Ave. 
City:  Holbrook 
State:  NY  11741 

Country:  United  States  of  America 
License  No:  NA. 
Name  Number  001297 

Acronym:  CM.  Line 

DBA:  NA. 

Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating] 
Street:  4th  Floor,  Takeshin  Bldg. 
City:  11-10  Ginza  2-Chome 
State: 

Country:  Japan 
License  No:  NA. 
Name  Number:  007712. 
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Acronym:  Overocean  Transport 

Corporation 
DBA:  NA. 
Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  Outlook  Street 
City:  Stamford 
State:  CT  06002 

Country:  United  States  of  America 
License  No:  NA. 
Name  Number  006207  * 

Acronym:  Pace  Lines 

DBA:  P.A.C.E.  Lines 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  465  California  St 
City:  San  Francisco 
State:  CA  94101 

Country:  United  States  of  America 
License  No:  NA. 
Name  Number  002456 

Acronym:  Pacific  Cargo  Line 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  7315  NW  79th  Terrace 
City:  Miami 
State:  FL  33166 

Country:  United  States  of  America 
License  No:  NA. 
Name  Number  007735 

Acronym:  Pacific  Caribbean  Shipping 

(U.S.A.)  Inc. 
DBA:  NA. 
Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  231  East  Millbrae  Avenue.  Suite 

219 
City:  Millbrae 
State:  CA    94030 
Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007751 

Acronym:  Pacific  Marine  Transport.  Inc. 

DBA:  NA. 

Person  Type:  Non-Vessel-Operating 

Common  Carrier 
Street:  100  California  Street.  Suite  1060 
City:  San  Francisco 
State:  CA    94111 
Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007745 

Acronym:  Pacific  Star  Express  Corp. 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  Room  907. 346.  Sec.  3.  Nanking 

East  Road 
City:  Taipei 
State: 

Country:  Taiwan 
License  No.:  NA. 
Name  Number  006329 

Acronym:  Pacline  Pacific  Shipping  Ltd. 
DBA:  NA. 


Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  Achilles  House,  2nd  Floor,  CNR 

Customs  and  Commerce  Streets 
City:  Auckland.  New  Zealand 
State: 

Country:  New  Zealand 
License  No.:  NA. 
Name  Number  006731 

Acronym:  Pahn  Beach  International 

Shipping  Corp. 
DBA:  NA. 
Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  251-A  Royal  Palm  Way.  3rd 

Floor 
City:  Palm  Beach 
State:  FL    33480 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007734 

Acronym:  Pan  Africa  Shipping 

Corporation  (USA) 
DBA:  NA. 
Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating] 
Street:  4500  Bissonnet,  Suite  340 
City:  Bellaire 
State:  TX    77401 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007715 

Acronym:  Pan  Caribbean  Freightliners. 

Inc. 
DBA:  NA. 
Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  2780  SW  Douglas  Road 
City:  Miami 
State:  FL    33133 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007709 

Acronym:  Panamarcaribe.  Inc. 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  P.O.  Box  44-1404 
City:  Miami 
State:  FL    33144 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007708 

Acronym:  Panatlantic  CCS.  Inc. 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  74  Broad  Street 
City:  New  York 
State:  NY    10004 
Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007740 

Acronym:  R.E.  Rogers.  Inc. 
DBA:  NA. 


Person  Type:  Non-Vessel-Operating 

Common  Carrier 
Street  17  Battery  Place— Suite  1629 
City:  NewYoric 
State:  NY    10004 
Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  000878 

Acronym:  Rahming  Shipping,  Ltd. 

DBA:  NA. 

Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  Lowe  Sound 
City:  Andros  Bahamas 
State: 

Country:  Bahama  Islands 
License  No.:  NA. 
Name  Number  005819 

Acronym:  Reefer  Exi^ess  Lines,  Ltd. 
DBA:  Great  Circle  Lines.  Ltd. 
Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  5  Becker  Farm  Road 
City:  Roseland 
State:  NJ    07066 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  000884 

Acronym:  Republic  Marine  Lines  Inc. 

DBA:  NA. 

Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  1300  Market  Street 
City:  Wilmington 
State:  DE    19801 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007739 

Acronym:  Rical  Ocean  Forwarding  Co.. 

Ltd. 
DBA:  NA. 
Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  Flat  8,  Newport  Centre  2lF.  116 

.  Ma  Taukok  Rd. 
City:  Tokwawan.  Kowloon 
State: 

Country:  Hong  Kong 
License  No.:  NA. 
Name  Number  002848 

Acronym:  RJ  International  Freight 

Services 
DBA:  NA. 
Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  803  A  Linden  Avenue 
City:  San  Francisco 
State:  CA    94080 
Country:  United  States  of  America 
License  Na:  NA. 
Name  Number  006671 

Acronym:  S.F.  Enterprises 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street  265  Cabrillo  Avenue 


City:  Valleio 

State:  CA  94591 

Country:  United  States  of  America 

License  No.:  NA. 

Name  Number  007758 

Acronsrm:  Salen  Dry  Cargo  AB 

DBA:  NA. 

Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  NorrLandsgatan  15 
City:  S-106  09  Stoddiolm 
State: 

Country:  Sweden 
License  No.:  NA. 
Name  Number  007741 

Acronym:  Sam  Jung  Shipping  Los 

Angeles,  Ina 
DBA:  NA. 
Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  1070  East  Dominguez  St..  Suite  B 
City:  Carson 
State:  CA  90746 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  001056 

Acronym:  Sam  Jung  Shipping  USA  Inc. 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  17  Battery  Place  Room  1443 
City:  New  York 
State:  NY  10004 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  001057 

Acronym:  Samba  Caribe  Line,  S.A. 

DBA:  NA. 

Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  P.O.  Box  6719 
City:  Panama  5 
Country:  Republic  of  Panama 
License  No.:  NA. 
Name  Number  006025 

Acronym:  Scindia  Container  Line,  S-A. 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  20  Stone  Street 
City:  New  York 
State:  NY  10004 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  005991 

Acronym:  Sea— Bridge  Express.  Inc. 

DBA:  NA. 

Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  R.W.  Murphy,  P.O.  Box  877. 
City:  Westfield 
State:  NJ  07091 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007721 

Acronym:  Sea  Trade  Shipping 


DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  1401  N.W.  78th  Avenue 
City:  Miami 
State:  FL  33126 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006066 

Acronym:  Sea-Bridge  International  Inc. 

DBA:  NA. 

Person  Type:  Non-Vessel-Operating 

Common  Carrier 
Street:  600  Richmond  Terrace 
City:  Staten  Island 
State:  NY  10301 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006729 

Acronym:  Seabreeze  Steamship  Ltd. 

DBA:  Family  Island  Line 

Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  P.O.  Box  105 
City:  Georgetown.  Grand  Cayman 
State: 

Country:  Bahama  Islands 
License  No.:  NA. 
Name  Number  002805 

Acronym:  Seacorp  Shipping,  Ltd 

DBA:  NA. 

Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  1001 N.  American  Way.  Room 

102 
City:  Miami 
State:  FL  33132 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007736 

Acronym:  Seagate  Line,  Inc. 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  J.G.  Kim,  Issuing  Officer,  215 

Long  Beach  Blvd.,  Suite  406, 
City:  Long  Beach, 
State:  CA  90802 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007738 

Acronyin:  Sealine  Shipping  Company 

DBA:  NA. 

Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating] 
Street:  Medawar  Avenue  Charles  Helou 
City:  IMM  Sehnaoul,  Beruit 
State: 

Country:  Lebanon 
License  No.:  NA. 
Name  Number  001112 

Acronym:  Seaonic  Mccante  Shipping  Co. 
DBA:  NA. 

Person  Type:  Non- Vessel-Operating 
Common  Carrier 
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Street:  1032  Winthrop  Street 

City:  ftooklyn 

State:  NY  11211 

Country:  United  States  of  America 

License  No.:  NA.. 

Name  Number  006224 

Acronym:  Seko  Ocean  Forwarding,  Inc. 

DBA:NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  3839  North  Willow 
City:  Shiller  Park 
State:  IL  60176 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  002846 

Acronym:  Sesko  International  Inc 

DBA:NA. 

Person  Type:  Ocean  Freight  Forwarder 

(Independent)  Non- Vessel-Operating 

Common  Carrier 
Street:  4715  N.W.  72nd  Ave 
Qty:  Miami 
State:  FL  33166 

Country:  United  States  of  America 
License  No.:  1171 
Name  Number  001132 

Acronym:  Sino-Piff  International  Freight 
Ltd.  I 

DBA:  NA.  I 

Person  Type:  Non- Vessel-Operating 
Common  Carrier 

Street:  267-275  Des  Voeux  Road.  RM. 
1201  Loon  Kee  Bid 

City:  Central 

State: 

Country:  Hong  Kong 

License  No.:  NA. 

Name  Number  006005 

Acronym:  Skyway  Systems 

DBA:NA. 

Person  Type:  Non-Vessel-Operatin] ; 

Common  Carrier 
Street  1334  Brommer  Street  P.O.  Box 

1810 
City:  Santa  Cruz 
State:  CA  95061 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  005993 

Acronym:  Smith's  Transfer  Corporation 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street  P.O.  Box  1000 
City:  Staunton 
State:  VA  24401 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  002784 

Acronym:  Societe  General  D'Armement 

Et  De  Navigation 
DBA:  NA. 
Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  16.  Rue  Washington 


City:  Paris 
State:  75008 
Country:  France 
License  No.:  NA. 
Name  Number  007755 

Acronym:  Sonthel  International  Cargo 

Services,  Inc. 
DBA:  NA. 
Person  Type:  Non- Vessel-Operating 

Conunon  Carrier 
Street  4553  Santa  Monica  Blvd 
City:  Los  Angeles 
State:  CA  90029 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Ntmiber  006221 

Acronym:  Sonymont  Shipping 

DBA:NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street  1811  W.  Katella,  Suite  231 
City:  Anaheim 
State:  CA  92804 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006368 

Acronym:  Square  Deal  Shippers 

DBA:  NA. 

Person  Type:  Non- Vessel-Opera  ting 

Common  Carrier 
Street:  925  Utica  Avenue 
City:  Brooklyn 
State:  NY  11203 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007677 

Acronym:  Stalker  Enterprises.  Inc. 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street  10320  Little  Patuxent  Parkway, 

Equitable  Bank  Center, 
City:  Columbia, 
State:  MD  21044 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  001177 

Acronym:  Steebo  RV. 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  RoUostraat  55 
City:  3064  PI  Rotterdam 
State: 

Country:  The  Netheriands.  Holland 
License  No.:  NA. 
Name  Number  001189 

Acronym:  Sunjin  Shipping  Company, 

Ltd. 
DBA:  NA. 
Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  217  Broadway,  Suite  412 
City:  New  York 
State:  NY  10007 
Country:  United  States  of  America 


License  No.:  NA. 
Name  Number  001202 

Acronym:  Superior  B  and  C  Inc. 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  555  Dowd  Avenue 
City:  Elizabeth 
State:  N)  07201 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006103 

Acronym:  Tagship  Sales  International, 

Inc. 
DBA:  NA. 
Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street  P.O.  Box  350627 
City:  Fort  Lauderdale 
State:  FL  33335 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006371 

Acronym:  Tasman  Jebsen  New  Zealand 

Line 
DBA:  NA. 
Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  9th  fL,  Air  New  Zealand  House. 

1  Queen  Street.  P.O.  Box  3917. 
City:  Auckland,  New  Zealand 
State: 

Country:  New  Zealand 
License  No.:  NA. 
Name  Number  007058 

Acronym:  TCI  Carriers  Inc. 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street  14  West  Main  Street 
City:  Oyster  Bay 
State:  NY  11771 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  000510 

Acronym:  Tem  Fresh  Exxpress 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  655  Montgomery  Street 
City:  San  Francisco 
State:  CA  94111 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  005797 

Acronym:  Texas  Antilles  Shipping  Corp, 

Inc. 
DBA:  NA. 
Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  P.O.  Box  1584 
City:  La  Porte 
State:  TX  77571 

Country:  United  States  of  America 
License  No.:  NA. 
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Name  Number  997754  '' 

Acronym:  Thermotank.  Inc. 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  2001  San  Sebastian 
City:  Houston 
State:  TX  77058 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006372 

Acronym:  Todd  Logistics.  Inc. 

DBA:  NA. 

Person  Type:  Non-Vessel-Operating 

Common  Carrier 
Street:  30  Pulaski  Street 
City:  Bayonne 
State:  NJ  07002 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007753 

Acronym:  Todman  Express  Lines.  Inc. 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  14802  N.  Dale  Mabry.  Suite  333 
City:  Tampa 
State:  FL  33624 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006714 

Acronym:  Topman  Express  Lines.  Inc. 

DBA:J»JA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  Atlantic  Shipping  Agencies  Ltd.. 

14802  N.  Dale  Mabry.  Suite  333 
City:  Tampa 
State:  FL  33624    * 
Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007760 

Acronym:  Total  Transportation 

Corporation 
DBA:  NA. 
Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  429  Moon  Clinton  Rd 
City:  Corapolis 
State:  PA  15108 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  005488 

Acronym:  Trans-Med  Lines 

DBA:  NA. 

Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  C/0  Oste.  1148  Hemoor 
City:  Beirut 
State: 

Country:  Lebanon 
License  No.:  NA. 
Name  Number  007757  ■ 

Acronym:  Trans-Modal.  Inc. 
DBA:  NA. 

Person  Type:  Non- Vessel-Operating 
Common  Carrier 


Street:  1121  North  Tower  Lane 

City:  Bensenville 

State:  IL  60106 

Country:  United  States  of  America 

License  No.:  NA. 

Name  Number  007782 

Acronym:  Trans-Oceanica  Paraguaya 

S.R.L 
DBA:  NA. 
Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  Calle  TTE  V.  Kannonikoff  998 
City:  Ascuncion 
State: 

Coimtry:  Paraguay 
License  No.:  NA. 
Name  Number  005785 

Acronym:  Trans-Orient  Express.  Inc. 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  149-10. 183  Street 
City:  Jamaica 
State:  NY  11413 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  00596 

Acronym:  Transamerican  Ocean 

Contractors,  In& 
DBA:  NA. 
Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  22  Gate  House  Road 
City:  Stamford 
State:  CT  06902 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006712 

Acronym:  Transamerican  Steamship 

Corporation 
DBA:  NA. 
Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street  22  Gate  House  Road 
City:  Stamford 
State:  CT  06902 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007770 

Acronym:  Transglobal  Lines  Ltd. 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street  6  Caledonia  Place 
City:  St.  Helier,  Jersey 
State:  NJ 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006171 

Acronym:  Transhansa  Projects,  Inc. 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  21  West  Street— Suite  2306 
City:  New  York 
State:  NY  10006 


Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007756 

Acronym:  Translog,  S.A. 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street  15  Ave  Des  Alpes 
City:  CH-1211  Geneva  1 
State: 

Country:  Switzerland 
License  No.:  NA. 
Name  Number  000585 

Acronym:  Transmar 

DBA:  Transmar 

Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  Suite  200  3750  N.W.  28th  Street 
City:  Miami 
State:  FL  33142 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006619 

Acronym:  Transportacion  Maritime  Y 

Fluvial,  S.A.  DE  CV 
DBA:  Mayan  line 
Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  Moras  850,  Col.  Del  Valle 
City:  C.P.  03100.  Mexico.  D  J^. 
State: 

Country:  Mexico 
License  No.:  NA. 
Name  Number  006607 

Acronym:  Transrose  Marine 

Corporation 
DBA:NA. 
Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street  39  Broadway  Room  1801 
City:  New  York 
State:  NY  10008 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  007752 

Acronym:  Tri-State  International 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  3910  E.  Coronado  Street.  #  202 
City:  Anaheim 
State:  CA  92807 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006237 

Acronym:  Trinamco  International.  Inc. 

DBA:  NA. 

Person  Type:  Non-Vessel-Operating 

Common  Carrier 
Street:  6595  N.W.  36th  Street.  Suite  103 
.  City:  Miami 
State:  FL  33166 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  002778 
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Acronsnn:  Triport  International  Inc. 

DBA:  NA. 

Person  Type:  Non-Vessel-OperatiiH 

Common  Carrier 
Street:  822  Broadway 
City:  Bayonne 
State:  N]  07002 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  005789 

Acronym:  Twin  Express  Trailer 

Corporation 
DBA:  NA. 
Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  Bldg.  2141  (NOAD)  Miami  Int'l 

Airport 
City:  Miami 
State:  FL  33148 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number.  007769 

Acronym:  Unimodal  Container  Line 
DBA:  NA.  | 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  Phoenix  House,  New  Road 
City:  Rainham  Essex  RM13  8RJ 
State: 

Country:  Great  Britain 
License  No.:  NA. 
Name  Nimiber  006153 

Acronym:  Union  Intemadonal  Oe 

Vapores,  S.A. 
DBA:  Univsa  Lines. 
Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  P.O.  Box  172A— 7A.  Avenida  5- 

10  Zona  4 
City:  Guatemala 
State: 

Country:  Guatemala 
License  No.:  NA. 
Name  Number  006155 

Acronym:  United  American  Tank 

Container,  Inc. 
DBA:  NA. 
Person  Type:  Non- Vessel-Operating; 

Common  Carrier  Ocean  Freight 

Forwarder  (Independent) 
Street:  P.O.  Box  837 
City:  Folton  Beach 
State:  TX  78358 

Country:  United  States  of  America 
License  No.:  2510 
Name  Number  005405 

Acronym:  United  Cargo  Corporation 

DBA:  NA. 

Person  Type:  Non- Vessel-Opera  ting 

Common  Carrier 
Street:  45  Rockefeller  Plaza 
City:  New  York 
State:  NY  10020 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  001754 

Acronym:  Universal  Express 


DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  3530  Wilshire  Blvd.,  Suite  100-0 
City:  Los  Angeles 
State:  CA  90010 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006674 

Acronym:  Valley  Freight  Systems.  Inc. 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  925  Market  Street 
City:  Patterson 
State:  NJ  07513 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  006701 

Acronym:  Ventana  Inc 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  36-50  31  st  Street 
City:  Long  Island  City 
State:  NY  11106 

Country:  United  States  of  America 
License  No.:  NA. 
Name  Number  000011 

Acronym:  Victory  International 

Transport 
DBA:  NA. 
Person  Type:  Non-Vessel-Operating 

Common  Carrier 
Street:  Building  No.  62.  Office  No.  8 
City:  Port  Everglades  Station.  Ft 

Lauderdale 
State:  FL  33316 

Country:  United  States  of  America 
License  No:  NA. 
Name  Number  000014 

Acronym:  VNV  Filserv 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  15825  Greenworth  Drive 
City:  La  Mirada 
State:  CA  90638 

Country:  United  States  of  America 
License  No:  NA. 
Name  Number  006374 

Acronym:  Webster  Container  Line 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  5420  W.  104th  Street 
City:  Los  Angeles 
State:  CA  90045 

Country:  United  States  of  America 
License  No:  NA. 
Name  Number  007771 

Acronjrm:  Weltrans  International  Corp. 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  6F.  No.  73.  Fu  Hsin  N.  Rd. 


City:  Taipei.  Taiwan 

State: 

Country:  Taiwan 

License  No:  NA. 

Name  Number  006293 

Acronym:  West  Gulf  Services 

DBA:  NA. 

Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  P.O.  Box  41173 
City:  Houston 
State:  TX  77241 

Country:  United  States  of  America 
License  No:  NA. 
Name  Number:  002842 

Acronym:  Westchase  Transportation 

Group.  Inc. 
DBA:  Westchase  Transportation  Group, 

Inc.. 
Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  9800  Richmond,  Suite  386 
City:  Houston 
State:  TX  77042 

Country:  United  States  of  America 
License  No:  NA. 
Name  Number  001763 

Acronym:  World  Cargo  Services  (WCS) 

DBA:  NA. 

Person  Type:  Non-Vessel-Operathig 

Common  Carrier 
Street:  P.O.  Box  68668 
City:  SeatUe 
State:  WA  98168 

Country:  United  States  of  America 
License  No:  NA. 

Name  Number:  002217 

• 

Acronym:  World  Express  Lines,  Inc. 

DBA:  NA. 

Person  Type:  Ocean  Freight  Forwarder 

(Independent)  Non- Vessel-Operating 

Common  Carrier 
Street:  1755  West  Wahiut  Pkwy 
City:  Compton 
State:  CA  90220 

Country:  United  States  of  America 
License  No:  2670 
Name  Number  005538 

Acronym:  World  Trade  Shipping 

Corporation 
DBA:  NA. 
Person  Type:  Ocean  Common  Carrier 

(Vessel  Operating) 
Street:  P.O.  Box  88 
City:  Oyster  Bay 
State:  NY  11771 

Country:  United  States  of  America 
License  No:  NA. 
Name  Number  000121 

Acronym:  World  Transportation 

Services,  Inc..  Agent 
DBA:  NA. 

Person  Type:  Agent— Rules  Tariff 
Street:  1331 H  Street.  N.W. 
City:  Washington 


State:  DC  20005 

Country:  United  States  of  America 

License  No:  NA. 

Name  Number  001803 

Acronym:  Worldline  Shipping  Co. 

(USA).  Inc. 
DBA:  NA. 
Person  Type:  Non-Vessel^Operating 

Common  Carrier 
Street:  C/O  Barry  Brenno,  10777 

Northwest  Freeway 
City:  Houston 
State:  TX  77092 

Country:  United  States  of  America 
License  No:  NA. 
Name  Number  007678 

Acronym:  Worldwide  Shipping  Co. 

(USA),  Inc. 
DBA:  NA. 
Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  10777  Northwest  Freeway,  Suite 

500  P.O.  Box  53180 
City:  Houston 
State:  TX  77052 

Country:  United  States  of  America 
License  No:  NA. 
Name  Number  006697 

Acronym:  Wyllie's  Worldwide  Shipping 

Corp. 
DBA:  NA. 
Person  Type:  Non- Vessel-Operating 

Common  Carrier 
Street:  431  Rutland  Road 
City:  Brooklyn 
State:  NY  11203 

Country:  United  States  of  America 
license  No:  NA. 
Name  Number  000132 

Acronym:  YSH  International 

DBA:  NA. 

Person  Type:  Non- Vessel-Opera  ting 

Common  Carrier 
Street:  5440  Pomona  Blvd. 
City:  Los  Angeles 
State:  CA  90022 

Country:  United  States  of  America 
License  No:  NA. 
Name  Number  006331 

(FR  Doc.  a»-11337  Filed  5-1»-B8;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notice; 
Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Contit)l  Act  (12  U.S.C.  1817(j))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817U)(7)). 


The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  )une  3,1988. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  Employee  Stock  Ownership  Trust 
for  Ameritex  Bancshares  Corporation, 
Bedford,  Texas;  to  acquire  17.43  percent 
of  the  voting  shares  of  Ameritex 
Bancshares  Corporation,  Bedford. 
Texas,  and  thereby  indirectly  acquire 
Riverbend  National  Bank,  Fort  Worth, 
Texas;  American  Bank  of  Commerce, 
Grapevine.  Texas;  and  Haltom  City 
State  Bank,  Fort  Worth.  Texas. 

2.  Jerry  L  Pipes,  Crockett.  Texas,  and 
Steven  M.  Pipes,  Dallas,  Texas;  to  each 
acquire  25.14  percent  of  the  voting 
shares  of  Crockett  Bancshares,  Inc.. 
Crockett,  Texas,  and  thereby  indirectiy 
acquire  The  Crockett  State  Bank. 
Crockett.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  13. 1988. 
James  McAfee. 

Associate  Secretary  of  the  Board. 

(FR  Doc.  88-11318  Filed  5-19-8a-  8:45  am] 
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Heritage  Bancorp,  Inc  et  ai; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applicatiorrs 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  conunent  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 


any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  June  10, 
1988. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady.  Vice  President)  600 
AUantic  Avenue.  Boston,  Massachusetts 
02106: 

1.  Heritage  Bancorp,  Inc., 
Northampton.  Massachusetts;  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of 
Heritage-NIS  Bank  for  Savings, 
Northampton,  Massachusetts. 

B.  Federal  Reserve  Bank  of  Adanta 
(Robert  E  Heck  Vice  President)  104 
Marietta  Street  NW.,  Atlanta,  Georgia 
30303: 

1.  Gwinnett  Investors,  Joint  Venture, 
Atianta,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  50 
percent  of  the  voting  shares  of  Investors 
Trust  Financial  Corporation,  Duluth, 
Georgia,  and  thereby  indirectly  acquire 
Investors  Bank  and  Trust,  Duluth. 
Georgia. 

C.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Ashton  Bancshares,  Inc..  Ashton,, 
Iowa;  to  become  a  bank  holding 
company  by  acquiring  Ashton  State 
Bank,  Ashton,  Iowa.  Comments  on  this 
application  must  be  received  by  June  9, 
1988. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  13, 1988. 
James  McAfee. 

Associate  Secretary  of  the  Board. 
(FR  Doc.  88-11319  Filed  5-19-88:  8:45  am] 
WUINO  COM  OJIft-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Off  k:e  of  the  Secretary 

Agency  Forms  SulMnitted  to  ttte  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  April  22. 1988. 


ISIM 
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Heahii  Care  Finandng  Adraiiiistration 

(Call  Reports  Clearance  Officer  on  301-Se4- 
1238  for  copies  of  package) 

1.  End  Stage  kenal  Disease  Transplant 
Information— 0938-0064  This  form  is 
completed  by  all  Medicare  approved 
ESRD  transplant  facilities  upon 
completion  of  a  kidney  transplant 
Reports  are  used  to  prepare  annual 
"ESRD  Patient  profile  Tables."  which 
show  demographic  characteristics  of 
Uving  and  dead  transplant  recipients. 
Respondents:  Businesses  or  other  for- 
proHt,  Non-profit  institutions.  Number  of 
Respondents:  199;  Frequency  of 
Response:  Occasionally;  Estimated 
Annual  Burden:  6368  hours. 

2.  Identification  of  Extension  Units  of 
OPT/OSP  Providers— 0938-0273— This 
form  is  needed  to  ensure  that  each 
location  of  OPT/OSP  providers  at  which 
services  are  rendered  are  identified. 
These  premises  are  considered  to  be 
part  of  the  OPT/OSP  and  are  subject  to 
the  same  certification  policy  as  the 
primary  site.  Respondents:  Businesses  or 
other  for-profit  Non-profit  institutions. 
Small  businesses  or  organizations. 
Number  of  Respondents:  400;  Frequency 
of  Response:  Occasionally;  Estimated 
Annual  Burden:  100  hours. 

3.  Request  for  Federal  Assistance — 
0938-0078— The  PG-11  is  used  to  request 
support  under  HCFA's  funding  priorities. 
Applications  are  submitted  by  private  or 
public  non-profit  agencies  or 
organizations  including  State  agencies 
that  administer  the  medicaid  program. 
Respondents:  Individuals  or  households, 
State  or  local  governments,  Businesses 
or  other  for-profit  Non-profit 
institutions.  Small  businesses  or 
organizations.  Number  of  Respondents: 
250;  Frequency  of  Response: 
Occasionally;  Estimated  Annual  Burden: 
15,000  hours. 

4.  Hospice  Request  for  Certification  in 
the  Medicare  Program— 0938-0313— This 
form  is  used  by  hospice  facilities 
applying  for  entrance  into  the  Medicare 
Pro-am.  It  is  used  by  State  agency  , 
surveyors  as  a  screening  device  to   I 
ensure  that  facili'ies  meet  preliminaty 
requirements.  Respondents:  State  or 
local  governments.  Businesses  or  other 
for-profit,  Non-profit  institutions.  Small 
businesses  or  organizations.  Number  of 
Respondents:  500;  Frequency  of 
Response:  Annually;  Estimated  Annual 
Burden:  125  hours.  j 

5.  Municipal  Health  Service  Cost  I 
Report  Form— 0938-0155 — In  order  to 
determine  the  cost  of  the  clinical 
services  provided,  it  is  necessary  to 
determine  the  direct  and  indirect  costs 
incurred  by  the  participating  clinics  for 
the  ancillary  cost  centers.  The  HCFA 
255  is  used  to  report  the  cost 


Respondents:  State  or  local 
governments.  Number  of  Respondents: 
15;  Frequency  of  Response:  Annually; 
Estimated  Annual  Burden:  90  hours. 

6.  Information  Collection      

Requirements  contained  at  42  CFR  ^ 
405.2112, 405.2123, 405.2136, 405.2137, 
405.2138, 406.2139,  405.214a  and 
405.2171— 093»-0388— These 
requirements  are  needed  to  encourage 
proper  distribution  and  effective 
utilization  of  ESRD  Ireatment  sources 
while  maintaining  and  improving  the 
efficient  delivery  of  care  by  physicians 
and  facilities.  Respondents:  Businesses 
or  other  for-profit  Small  businesses  or 
organizations.  Number  of  Respondents: 
1.700;  Frequency  of  Response:  Annually; 
Estimated  Annual  Burden:  09,681  hours. 

7.  Information  Collection 
Requirements  for  CORFs  contained  in 
42  CFR  465.56,  485.60, 485.64,  485.66.  and 
405.282— NEW— In  order  to  participate 
in  Medicare/Medicaid  as  a  CORF 
provider  of  services,  providers  must  be 
in  compliance  ¥vith  the  standards  for 
coverage  set  forth  in  regulations. 
Respondents:  State  or  local 
governments.  Number  of  Respondents: 
162;  Frequency  of  Response: 
Occasionally;  Estimated  Annual  Burden: 
77.014  hours. 

OMB  Desk  Officer  Allison  Herron 

Office  of  Human  Development  Services 

(Call  Reports  Qearance  Officer  on  202-472- 
4415  for  copies  of  package) 

1.  Section  427(a)(2)(A)  of  Title  IV-^  of 
Social  Security  Act— 0980-0138— 
Section  427  of  the  SSA  provides 
incentive  payments  to  die  States  which 
meets  specified  protections.  States  must 
implement  and  operate  a  statewide 
information  system  bom  which  the 
status,  demographic  characteristics, 
location,  and  goals  for  the  placement  of 
every  child  in  foster  care.  Respondents: 
State  or  local  governments.  Number  of 
Respondents:  51;  Frequency  of 
Response:  1;  Estimated  Annual  Burden: 
102.000  hours. 
OMB  Desk  Officer  Shannah  Koss- 

McCallum 

Social  Security  AdministratioD 

(Call  Reports  Clearance  Officer  on  301-066- 
4149  for  copies  of  package) 

1.  Psychiatric  Review  Technique — 
0960-0413— The  information  collected 
by  use  of  this  form  is  needed  to  identify 
possible  additional  sources  for  evidence 
necessary  to  determine  severity  of  the 
impairment  and  to  evaluate  all  aspects 
of  the  impairment.  Respondents:  State  or 
local  governments.  Numt)er  of 
Respondents:  54;  Frequency  of 
Response:  9,407;  Estimated  Annual 
Burden:  127,000  hours. 


OMB  Desk  Officer  Shannah  Koss- 
McCallum 

Family  Support  Administration 

(Call  Reports  Qearuce  Officer  on  202-246- 
0652  for  copies  of  package) 

1.  Quarterly  WIN  Demonstration 
Projects  Reports— NEW— These  data 
are  used  to  compare  the  effectiveness  of 
the  WIN  Demos  to  the  former  WIN 
Programs  in  the  29  States  that  have 
elected  this  program.  The  Act  requires 
evaluations  that  compare  each  State's 
current  and  former  job  entry  data. 
Respondents:  State  or  local 
governments.  Number  of  Respondents: 
29;  Frequency  of  Response:  Qoarteriy; 
Estimated  Annual  Burden:  1,740  hours. 
OMB  Desk  Officer  Shannah  Koss- 

McCallum 

Public  Health  Services 

(Call  Reports  Clearance  Officer  on  202-245- 
2100  for  copies  of  package) 

Centers  for  Disease  Control 

1.  Survey  of  Visits  to  Hospital 
Outpatient  and  Emergency 
Departments — NEW— Hie  purpose  of 
this  project  is  to  develop  the  design  for  a 
National  survey  of  patient  visits  to 
hospital  outpatient  and  emergency 
departments.  The  resulting  design  will 
be  tested  and  evaluated  through  actual 
data  collection.  Results  will  be  used  to 
implement  a  National  survey  of  hospital 
ambulatory  services  in  the  future.  TTiis 
request  is  for  a  concept  clearance. 
Respondents:  Business  or  other  for- 
profit  Non-profit  institutions.  Small 
businesses  or  organizations.  Number  of 
Respondents:  1;  Frequency  of  Response: 
Occasionally;  Estimated  Annual  Burden: 
1  hour. 

2.  Reproductive  Study  of  Women  who 
work  with  Video  Display  Terminals — 
0920-0188— This  study  concerns  the 
potential  reproductive  health  effects  of 
working  with  Video  display  terminals   . 
(VDT).  The  study  population  consists  of 
a  cohort  of  married  women  who  use 
VDTs  full-time  at  work  and  a  group 
who  do  not  and  are  employed  at  three 
communications  companies  in  eight 
southern  States.  The  objective  of  the 
study  is  to  determine  whether  VDTs  are 
related  to  an  increased  risk  of  adverse 
reprodutive  outcomes.  Respondents: 
Individuals  or  households.  Number  of 
Respondents:  1,650;  Frequency  of 
Response:  One-time;  Estimated  Annual 
Burden:  825  hours. 

3.  Coalworker's  Pneumoconiosis  in 
Underground  Coalminers — 0920-0016— 
This  study  evaluates  the  effectiveness  of 
dose  standards  on  retarding  the  rates  of 
progression  of  coal  worker's 
pneumoconiosis  and  other  respiratory 


ailments  associated  with  coal  mining. 
This  study  helps  to  identify  miners  who 
are  developing  respiratoiy  disease  at 
early  stages  and  guides  the  miner  and 
his  physician  to  take  steps  to  prevent 
pneumoconiosis  from  becoming 
disabling.  Respondents:  Individuals  or 
households.  Number  of  Respondents: 
1,500;  Frequency  of  Response:  1; 
Estimated  Aimual  Burden:  875  hours. 

Alcohol.  Drug  Abuse,  and  Mental  Health 
Administration 

1.  Evaluation  of  the  Utility  of  the 
National  Reporting  Program  Data  for 
Local  Facilities — NEW — ^This  project  is 
a  formative  evaluation  of  the  format  and 
content  of  feedback  reports  to  local 
mental  health  organizations  designed  to 
permit  than  to  compare  their  own 
facility  data  on  variables  reported  in  the 
1986  Inventory  of  Mental  Health 
Organizations  and  General  Hospital 
Mental  Services,  with  State  and 
National  norms.  Respondents:  State  or 
local  governments.  Businesses  or  other 
for-profit.  Federal  agencies  or 
employees.  Non-profit  institutions.  Small 
businesses  or  organizations.  Number  of 
Riespondents:  216;  Frequency  of 
Response:  1;  Estimated  Annual  Burden: 
142  hours. 

2.  Surveillance  of  Needle  Sharing 
B€havior-4>ilot  Study-NEW-One 
hundred  intravenous  drug  users  in  each 
of  5  cities  will  be  interviewed  to 
determine  frequency  and  intensity  of 
needle  sharing,  and  to  determine  the 
prevalence  of  putative  risk  factors  for 
needle  sharing  behavior.  The 
information  will  be  used  to  develop  a 
mathematical  model  regarding  the 
impact  of  these  behaviors  on  the  spread 
of  AIDS.  Respondents:  Individuals  or 
households.  Number  of  Respondents: 
500;  Ft-equency  of  Response:  One-time; 
Estimated  Annual  Burden:  500  hours. 

3.  Inventory  of  Mental  Health 
Organizations  and  General  Hospital 
Mental  Healtii  Services— 0930-0119— 
The  Inventory  of  Mental  Health 
Organizations  and  General  Hospital 
Mental  Health  Services  will  provide 
information  to  update  longitudinal  data 
bases  for  the  United  States  and  each 
State,  to  support  ongoing  research,  and 
to  provide  an  universe  of  organizations 
for  organization-based  sample  patient 
surveys.  The  data  are  used  to  study 
trends  in  utilization,  staffing,  and 
financial  characteristics  of  mental 
health  organizations  and  to  support 
intramural  and  extramural  research. 
Respondents:  State  or  local 
governments,  Businesses  or  other  for- 
profit  Federal  agencies  or  employees. 
Non-profit  institutions.  Small  businesses 
or  organizations.  Number  of 
Respondents:  7.216;  Frequency  of 


Response:  One-time;  Estimated  Annual 
Burden:  3.164  hours. 

Food  and  Drug  Administration 

1.  Survey  of  Consumer  Food-Handling 
Practices  and  Awareness  of 
Microbiological  Hazards — NEW — 
Feedback  is  needed  about  consumer's 
knowledge  of  food  hygiene  design 
education  programs  for  consumers,  food 
industry  and  the  media.  Information  on 
safe  handling  of  new  products  and 
protecting  against  emerging  pathogens 
must  be  disseminated  or  consumer 
misuse  will  nullify  hygiene  efforts  by 
industry  and  regulatory  agencies. 
Respondents:  0;  Frequency  of  Response: 
One-time;  Estimated  Aimual  Burder:  1 
hour. 

2.  Cosmetic  Risk  Assessment: 
Exposure  Survey — NEW — ^A  data  base 
is  needed  on  cosmetic  usage  practices  in 
the  United  States  that  can  be  used  by 
Agency  scientists  to  conduct  scientific 
risk  assessments  of  the  possible  health 
effects  due  to  ingredients  or 
contaminants  in  cosmetic  products. 
Survey  information  will  be  used  for 
constructing  exposure  estimates. 
Respondents:  Individuals  or  households. 
Number  of  Respondents:  1;  Frequency  of 
Response:  One-time;  Estimated  Annual 
Burden:  1  hour. 

Health  Resources  Services 
Administration 

1.  Grants  for  Hospital  Construction 
and  Modernization— Federal  Right  of 
Recovery  and  Waiver  of  Recovery  (42 
CFR  Part  124,  Subpart  H}— 0915-0099— 
Provides  a  means  for  the  Federal 
Government  to  recover  grant  funds 
when  a  grant-assisted  hospital  is  sold  or 
leased,  or  there  is  a  change  of  use  of  the 
facility  a  method  of  calculating  interest 
and  a  waiver  of  the  right  of  recovery 
under  certain  circumstances. 
Respondents:  State  or  local 
governments.  Businesses  or  other  for- 
profit  Non-profit  institutions.  Number  of 
Respondents:  30;  Frequency  of 
Response:  Occasionally;  Estimated 
Annual  Burden:  60  hours. 

National  Institutes  of  Health 

1.  Basic  OCC  Audience  Definition 
Survey  (National  Health  Psychographic 
Stiidy)--NEW— A  National  probability 
sample  of  1600  households  will  be 
surveyed  for  a  psychographic 
segmentation  of  the  general  public 
providing  a  unique  approach  for  use  in 
developnng  OCC  programs.  A 
combination  of  telephone  and  mail 
questionnaires  will  be  used  to  measure 
health  knowledge  and  beliefs  and 
emotional  issues  associated  with  health 
and  cancer.  Respondents:  Individuals  or 
households.  Number  of  Respondents: 


1,972;  Frequency  of  Response:  One-time; 
Estimated  Annual  Burden:  1.223  hours. 

2.  Application  of  the  Critical  Incident 
Technique  to  Study  Health 
Professionals'  Use  of  MEDLINE  and 
MEDUNE-derived  hiformation— NEW— 
NLM  will  apply  the  Critical  Incident 
Technique  to  obtain  factual  accounts  of 
outcomes  associated  with  the  use  of 
NLM's  MEDLINE  system  by  individuals 
engaged  in  the  professional  practice  of 
medicine.  This  study  will  contribute 
substantially  to  the  NLM's  development 
of  responsive,  computer-based 
information  systems  designed  to  meet 
the  health-care  needs  of  the  Nation. 
Respondents;  Individuals  or  households. 
State  or  local  governments.  Businesses 
or  other  for-profit,  Federal  agencies  or 
employees.  Non-profit  institutions.  Small 
businesses  or  organizations.  Number  of 
Respondents:  500;  Frequency  of 
Response:  Single-time;  Estimated 
Annual  Burden:  250  hours. 

3.  Smoking  Prevention  Among  Black 
Youth— NEW— The  Life  Skills  Training 
program  will  be  tested  using  4500  black 
adolescents.  The  program  is  designed  to 
help  prevent  smoking  in  children  and 
therefore  could  prove  useful  to  the  NCI's 
National  Cancer  Prevention  and  Control 
Program  which  is  designed  to  help 
reduce  mortality  from  cancer  and  to 
reduce  the  discrepancy  in  the  rate  of 
cancer  between  the  white  and  the  blade 
populations.  Respondents:  Individuals 
or  households.  Number  of  Respondents: 
4,365;  Frequency  of  Response:  Single- 
time;  Estimated  Aimual  Burden:  4.212 
hours. 

CMS  DESK  OfFlcnc  Shannah  Koss- 
McCallum 

As  mentioned  above,  copies  of  the 
information  collection  clearance 
packages  can  be  obtained  by  calling  the 
Reports  Clearance  Officer,  on  one  of  the 
following  numbers: 

PHS:  202-245-2100 
HCFA:  301-594-1238 
OHDS:  202-472-4415 
FSA:  202-245-0652 
SSA:  301-965-4149 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3208,  Washington, 
DC  20503 

ATTN:  (name  of  OMB  Desk  Officer) 
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Date:  May  16. 1968. 
lamaa  F.  TrickBtt  I 

Deputy  Assistant  Secretary,  Administrallve 
and  Management  Services. 
[FR  Doc.  88-11338  Filed  5-19-68;  8:45  am] 
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Food  and  Drug  Administration 
Advisory  Committees;  Meetings 

AOENCV:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Onig     | 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 
MEETINQS:  The  following  advisory 
committee  meetings  are  announced: 

Ophthalmic  Devices  Panel 

Date,  time,  and  place:  June  20  and  21, 
1988,  9  a.m..  Auditorium,  Hubert  H. 
Humphrey  Bldg.,  200  Independence  Ave. 
SW.,  Washington.  DC. 

Type  of  meeting  and  contact  person: 
Open  public  hearing,  June  20, 1988, 9 
a.m.  to  10  a.m.,  open  committee       1 
discussion,  10  a.m.  to  3  p.m.;  closed 
comittee  deliberations,  3  p.m.  to  4  p.m.; 
open  committee  discussion,  4  p.m.  5 
p.m.;  open  public  hearing,  June  21, 1988. 
9  a.m.  to  10  a.m.;  open  committee 
discussion,  10  a.m.  to  3  p.m.;  closed 
committee  deliberations,  3  p.m.  to  4  p.m.; 
open  committee  discussion.  4  p.m.  to  5 
p.m.:  Daniel  W.  C.  Brown,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
460).  Food  and  Drug  Administration. 
8757  Georgia  Ave.,  Silver  Spring,  MD 
20910,  301-427-7320. 

General  function  of  committee:  The 
committee  reviews  and  evaluates 
available  data  on  the  safety  and  ^ 

effectiveness  of  devices  currently  in  use 
and  makes  recommendations  for  their 
regulation.  The  committee  also  reviews 
data  on  new  devices  and  makes 
recommendations  regarding  their  safety, 
effectiveness,  and  suitability  for      ! 
marketing.  1 

Agneda — Open  public  hearing:     | 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  June  2, 1988,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  argimients 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 


an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion:  On  June 
20, 1988,  the  committee  will  discuss 
general  issues  relating  to  approvals  of 
premarket  approval  applications 
(PMA's)  for  Nd:YAG  lasers,  intraocular 
lenses  (lOL's),  and  other  class  III 
surgical  or  diagnostic  devices;  the 
committee  may  discuss  specific  PMA's 
of  these  devices.  If  discussion  of  all 
pertinent  Nd:Yag  laser,  lOL,  or  other 
class  III  surgical  or  diagnostic  device 
issues  are  not  completed,  discussion  will 
be  continued  the  following  day.  On  June 
21, 1988,  the  committee  will  discuss 
PMA's  for  contact  lenses  and  other 
devices,  and  requirements  or  PMA 
approval. 

Closed  committee  deliberations:  On 
June  20  and  21, 1988,  the  committee  may 
discuss  trade  secret  and/or  confidential 
commercial  or  fmancial  information 
relevant  to  PMA's  for  lOL's  Nd:YAG 
lasers,  contact  lenses,  or  other 
ophthalmic  devices.  These  portions  of 
the  m'eeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

General  and  Plastic  Surgery  Devices 
Panel 

Date,  time,  and  place:  June  24, 1988, 8 
a.m.,  Rm.  703-727A,  Hubert  H. 
Humphrey  Bldg.,  200  Independence  Ave. 
SW.,  Washington,  DC. 

Type  of  meeting  and  contact  person : 
Open  public  hearing,  8  a.m.  to  10  a.m.; 
open  committee  discussion,  10  a.m.  to  4 
p.m.;  closed  committee  deliberations,  4 
p.m.  to  5  p.m.;  Paul  F.  Tilton,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
410).  Food  and  Drug  Administration, 
8757  Georgia  Ave.,  Silver  Spring,  MD 
20910,  301-427-723a 

General  function  of  the  committee: 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  the  devices  currently  in. 
use  and  makes  recommendations  for 
their  regulation. 

Agenda — Open  public  hearing: 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make    . 
formal  presentations  should  notify  the 
contact  person  before  June  3, 1988,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion:  The 
committee  will  discusss  premarket 
approval  applications  (FMA's)  for  a 
collagen  device  for  temporary 
embolization  and  a  polypropylene 


suture.  The  committee  may  discuss  a 
PMA  for  a  biosynthetic  temporary  skin 
substitute  and  a  nylon  suture. 

Closed  committee  deliberations:  The 
committee  may  review  and  discuss 
trade  secret  information  regarding  the 
manufacture  of  a  collagen  embolization 
device,  a  polypropylene  suture,  or  a 
biosynthetic  temporary  skin  substitute. 
This  portion  of  the  meeting  will  be 
closed  to  permit  discussion  of  this 
informaUon  (5  U.S.C.  552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  Part 
14.  Under  21  CFR  10.205,  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 


allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  In  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

Details  on  the  agenda,  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  are 
available  from  the  contact  person  before 
and  after  the  meeting.  Transcripts  of  the 
open  portion  of  the  meeting  will  be 
available  from  the  Freedom  of 
Information  Office  (HFI-35),  Food  and 
Drug  Administration,  Rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
n\eeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-ez,  5600  Fishers  Lane,  Rockville,  MD 
20857,  approximately  15  working  days 
after  the  meeting,  between  the  hours  of  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  OfHce  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

The  Commissioner,  with  the 
concurrence  of  the  Chief  Counsel,  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  "The  Federal 
Advisory  Committee  Act  (FACA),  as 
amended  by  the  Government  in  Uie 
Siinshine  Act  (Pub.  L  94-409),  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
conHdential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  signiHcantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  c|iteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 


documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or  Bnancial 
information  submitted  to  the  agency; 
consideration  of  matters  involving 
investigatory  files  compiled  for  law 
enforcement  purposes;  and  review  of 
matters,  such  as  personnel  records  or 
individual  patient  records,  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shaU 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA, 
as  amended:  and,  notably  deliberative 
sessions  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independently 
justify  closing. 

This  notice  is  issued  under  sections 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463, 86  Stat 
770-776  (5  U.S.C.  App.  I)),  and  FDA's 
regulations  (21  CFR  Part  14)  on  advisory 
committees. 

Dated:  May  12. 1988. 
John  A.  Nonis, 

A  a  ting  Commissioner  for  Food  and  Drugs. 
[FR  Doc.  88-11381  Filed  5-19-88;  8:45  am] 
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Public  Health  Service 

AvaHabUity  of  Grants  for  Minority  AIDS 
Education/Prevention  Demonstration 
Projects 

agency:  Office  of  Minority  Health/ 
Office  of  Assistant  Secretary  for  Health, 
PHS,  DHHS. 

action:  Notice  of  availability  of  funds 
and  request  for  applications  under  the 
Office  of  Minority  Health's  Program  of 
Grants  for  Minority  AIDS  Education/ 
Prevention  Projects. 

SUMMARY:  The  Office  of  Minority  Health 
announces  the  availability  of  grants  to 
provide  support  to  minority  community- 
based  organizations  and  national 
minority  organizations.  These  grants 
will  be  awarded  for  projects  that 
demonstrate  effective  minority-targeted 


education  and  prevention  strategies,  to 
prevent  infection  with  human 
immunodeficiency  virus  (HIV),  the  virus 
that  causes  Acquired  Immune 
Deficiency  Syndrome  (AIDS). 

Background 

AIDS  is  characterized  by  a  defect  in 
natural  immunity — the  body's  ability  to 
defend  itself  against  disease.  People 
with  AIDS  are  vulnerable  to  serious 
illnesses  that  rarely  cause  health 
problems  in  people  with  normal 
immunity.  In  general,  these  illnesses 
cause  significant  disability  and 
premature  death.  The  characteristic 
features  of  AIDS  include  "opportunistic" 
infections  (such  as  Pneumocystis  carinii 
pneumonia),  cancer  (such  as  Kaposi's 
sarcoma)  and  nervous  system  disease. 

The  interval  between  initial  HIV 
infection  and  the  presence  of  symptoms 
and  signs  that  characterize  AIDS  is  long 
and  variable.  This  period  ranges  from 
several  months  to  seven  years  or  longer. 
It  is  not  known  whether,  given  sufficient 
time,  everyone  infected  with  the  HIV 
will  eventually  develop  AIDS.  Thus, 
infection  with  HIV  results  in  a  spectrum 
of  disease.  At  one  end  of  the  spectrum 
are  people  infected  with  HIV  who  look 
and  feel  perfectly  healthy.  At  the 
opposite  end  are  people  with  AIDS. 
Between  tiiese  two  extremes,  HIV- 
infected  people  may  develop  illnesses 
that  range  from  mild  to  extremely 
serious.  AIDS-related  complex  (ARC)  is 
a  designation  that  has  been  created  to 
describe  a  set  of  signs  and  symptoms 
that  do  not  meet  the  Centers  for  Disease 
Control  definition  for  AII3S.  In  general, 
the  signs  and  symptoms  that 
characterize  ARC  are  not  as  serious  as 
those  for  AIDS,  however  ARC  may  also 
cause  signiHcant  illness  and  premature 
death.  It  is  imoortant  to  note  that  a 
person  who  is  infected  with  HIV,  even 
while  feeling  healthy,  may  unknowingly 
infect  others. 

HIV  is  transmitted  in  a  number  of 
ways — through  homosexual  or 
heterosexual  contact,  also  by  sharing 
needles  and  other  "works"  among 
intravenous  drug  users.  The  term 
"works"  describes  drug  paraphernalia 
used  to  process  and  inject  drugs 
intravenously  (including  the  needle  and 
syringe,  the  cooker  used  to  Uquify  the 
drug,  and  the  cotton  used  for  filtering). 
All  "works"  may  be  potentially 
contaminated  with  infected  blood.  HIV 
is  also  transmitted  from  infected  mother 
to  infant  during  pregnancy,  delivery  and 
possibly  through  breast  milk  during 
nursing.  HIV  has  been  transmitted 
through  transfused  blood  or  blood 
components,  and  in  a  very  small  number 
of  cases,  HIV  transmission  through 
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occupational  exposure  has  been 
documented. 

In  the  spring  of  1985  screening  the 
blood  supply  for  evidence  of  HIV  began. 
Beginning  in  1987,  blood  components 
used  to  treat  hemophilia  were  treated 
with  heat  to  inactivate  any  HIV  present. 
Therefore,  HIV  transmission  through  the 
tranfusion  of  blood  or  blood  components 
would  now  be  extremely  unlikely. 
Occupational  transmission  of  HIV  has 
occurred  in  a  very  small  number  of 
cases  as  a  consequence  of  accidental 
needle-sticks  or  the  exposure  of  either 
mucous  membranes  or  inflamed, 
uncovered  skin  to  large  amounts  of 
infected  blood.  The  implementation  of 
specific  infection  control  procedures  in 
health  care  settings  makes  occupational 
transmission  also  extremely  unlikely. 

HTV  is  not  transmitted  through  casual 
contact  such  as  shaking  hands,  hugging, 
or  social  kissing.  HIV  is  also  not 
transmitted  from  toilet  seats,  drinking 
fountains,  door  knobs,  dishes,  drinking 
glasses,  pets,  or  biting  insects  such  as 
mosquitos  and  fleas. 

The  behaviors  that  increase  the  risk  of 
infection  with  HTV  include:  Having  a 
history  of  male  homosexual  contact 
since  1977.  having  a  history  of  numerous 
sexual  partners  (either  homosexual  or 
heterosexual);  sharing  needles  or  other 
"works"  among  people  using  drugs 
intravenously.  Having  sex  with  someone 
who  has  had  numerous  homosexual  or 
heterosexual  partners,  or  having  sex 
with  someone  who  uses  drugs 
intravenously  and  shares  needles  or 
other  "works"  are  also  "high  risk" 
behaviors. 

Current  statistics  indicate  that  Blacks 
and  Hispanics  are  disproportionately 
represented  among  the  over  53,000 
people  with  AIDS  that  to  date,  have 
been  reported  in  the  United  States,  j 
While  Blacks  and  Hispanics  ' 

respectively  represent  about  12%  and  7% 
of  the  U.S.  population,  25%  of  people 
with  AIDS  are  Black  and  14%  are 
Hispanic.  This  disparity  is  even  more 
striking  when  one  examines  the 
difference  in  rates  of  AIDS  cases  by 
race — for  non-Hispanic  whites:  168.3 
cases  per  million,  for  Hispanics:  454.5 
cases  per  million,  for  Blacks:  520  cases 
per  million.  Asian/Pacific  Islanders  and 
Native  Americans  (including  Native 
Hawaiians]  respectively  represent  1.6% 
and  0.7%  of  the  U.S.  population  and 
together  currently  account  for  less  than 
1%  of  people  with  AIDS.  However, 
Asian/Pacific  Islanders  and  Native 
Americans  are  also  very  much  at  risk  for 
AIDS.  Because  we  do  not  have  accurate 
HTV  seroprevalence  data,  we  do  not 
know  whether  the  current  low  rate^ 
among  these  groups  will  continue. 


There  is  a  significant  degree  of 
geographic  variation  in  the  racial/ethnic 
distribution  of  people  with  AIDS.  For 
example,  62%  of  Blacks  and  65%  of 
Hispanics  with  AIDS  resided  in  New 
York,  New  Jersey  and  Florida,  while  33% 
of  non-Hispanic  whites  with  AIDS 
resided  in  these  three  states. 
Recognizing  this  variation  is  essential  to 
understanding  how  the  HTV  epidemic 
has  impacted  upon  various  minority 
commimities. 

There  are  striking  differences  in 
patterns  of  transmission  of  HIV  among 
Blacks  and  Hispanics  compared  to  non- 
Hispanic  whites.  Overwhehningly,  non- 
Hispanic  whites  with  AIDS  are  more 
likely  to  have  contracted  the  disease 
through  homosexual/bisexual  activity  or 
transfusion  of  blood  or  blood  products 
(including  hemophiliacs).  For  Blacks  and 
Hispanics  homosexual/bisexual 
transmission  is  also  the  predominate 
mode  of  contracting  AIDS  but 
intravenous  drug  abuse  (by  sharing 
needles  and  other  "works")  and 
heterosexual  contact  are  much  more 
important  modes  of  transmission  than 
for  non-Hispanic  whites.  Furthermore, 
over  70%  of  heterosexuals,  over  70%  of 
women  and  nearly  80%  of  children  with 
AIDS  are  Black  and  Hispanic.  It  must  be 
emphasized,  however,  that  people  at 
risk  for  AIDS  become  so  because  of 
individual  behavior,  not  because  of  any 
inherent  feature  of  race  or  ethnicity. 

At  the  present  time  there  is  no  cure  for 
HTV  infection.  Furthermore,  there  is  no 
available  treatment  or  vaccine  to 
prevent  the  spread  of  the  HIV. 
Prevention  through  individual  behavior 
change  is  the  only  method  currently 
available  to  stop  spread  of  HTV 
infection.  Only  through  prevention  of 
HIV  infection  can  the  increase  in  future 
AIDS  cases  be  slowed. 

A  number  of  pubUc  surveys  have  been 
done  recently  about  the  public's 
knowledge,  attitudes  and  beliefs  about 
AIDS.  Some  of  these  surveys  suggest 
that  minority  populations  tend  to  have 
less  information  about  AIDS  and  greater 
misconceptions  about  AIDS.  These 
studies  also  indicate  that  currently, 
minorities  are  not  being  adequately 
reached  by  AIDS  education  programs 
oriented  toward  the  "general" 
population. 

To  effectively  influence  behavior, 
health  messages  for  minorities  must  take 
into  account  culture,  language,  level  of 
education  and  other  socio-economic 
factors  that  may  limit  the  efficacy  of 
health  education  efforts  designed  for  the 
"general"  population.  This  is  especially 
true  for  AIDS  education  which  requires 
discussion  of  potentially  emotionally 
charged  issues  about  very  personal 


behaviors,  such  as  discussion  of  specific 
sexual  behaviors,  homosexuality, 
bisexuaUty  and  drug  use. 

Recognition  of  significant 
heterogeneity  within  minority 
populations,  including  differences  in 
HIV  risk  factor  profiles,  will  require 
creativity  and  innovation  in  the 
development  of  approaches  to  AIDS 
education/prevention — for  example, 
providing  information  using  posters, 
billboards,  pamphlets,  comic  books, 
music,  street  theater  and  minority 
focused  media.  Furthermore,  these 
messages  must  be  presented  by  people 
and  organizations  that  are  credible  to ' 
the  targeted  population.  Community- 
based  community  service  organizations 
that  represent  racial/ethnic  minorities, 
and  national  minority  organizations, 
therefore  offer  unique  opportunities  for 
conveying  health  information  in  general, 
and  AIDS  information  in  particular. 
Supporting  these  organizations  to 
initiate  or  expand  AIDS  education/ 
prevention  activities  provides  an 
opportunity  to  intensify  the  quality  and 
scope  of  HTV  disease  prevention  for 
minority  populations. 

Authority 

This  program  is  authorized  under 
section  301  of  the  Public  Health  Service , 
Act,  as  amended. 

Program  Purpose 

The  purpose  of  this  grant  program  is 
to  demonstrate  the  effectiveness  of 
AIDS  education  and  prevention 
strategies  designed  for  racial/ethnic 
minority  populations  which  (1)  expand 
the  range  of  minority  connnunity-based 
and  national  organizations  involved  in 
AIDS  education/prevention  activities 
and  (2)  encourage  innovative 
approaches  that  appropriately  address 
the  diversity  within  and  among  minority 
populations. 

Program  Objectives 

The  objectives  of  this  grant  program 
are  to  fund  projects  which: 

(1)  Demonstrate  innovative 

,  approaches,  among  minorities,  through 
information  dissemination  and 
education/prevention  at  a  local  or 
national  level,  in  order  to  reduce 
behaviors  associated  with  a  high  risk  of 
contracting  and  spreading  HIV  infection; 

(2)  Demonstrate  specific  and  detailed 
methods  for  disseminating  AIDS 
information  and  providing  AIDS 
education/prevention  to  racial/ethnic 
minorities  presented  in  a  medium, 
format  and  language  that  is  appropriate 
for  the  targeted  population; 

(3)  Demonstrate  coordination  with 
existing  AIDS  education/prevention 


resources  (such  as  the  local  or  state 
health  department); 

(4)  Demonstrate  experience  of  the 
organization  in  minority  community 
service  on  a  national  or  local  level; 

(5)  Monitor  and  evaluate  how  the 
project's  specific  objective  have  been 
met  through  the  proposed  activities. 

Definitions 

For  the  purposes  of  this  grant  program 
the  following  definitions  are  provided: 

Minority  Community-based 
Organization 

A  private  nonprofit  or  for-profit 
organization  with  an  established  record 
of  community  service  within  racial  and 
ethnic  minority  communities.  Such 
organizations  must  also  show 
substantial  minority  input  into  policy 
making  decisions.  Documents  which 
may  indicate  minority  involvement 
include,  but  are  not  limited  to,  the 
organization's  constitution  or  by-laws. 

National  Minority  Organization 

A  private  nonprofit  or  for-profit 
organization  with  interests  and  activites 
that  have  a  predominant  minority  focus 
and  are  national  in  scope. 

Community 

A  defined  geographical  area  in  which 
persons  live  and  work  that  is 
characterized  by:  (a)  Formal  and 
informal  channels  of  communication;  (b) 
formal  and  informal  leadership 
structures  for  the  purpose  of  maintaining 
order  and  improving  conditions;  (c)  the 
capacity  to  serve  as  a  focal  point  for 
addressing  societal  needs  including 
health  needs. 

Target  Population 

'  The  population  for  whom  the 
proposed  project  is  directed.  Proposals 
will  be  considered  which  address  AIDS 
education/prevention  activities  for 
racial/ethnic  minority  populations 
within  the  United  Staes  and  its 
territories.  For  the  purposes  of  this  grant 
program  racial/ethnic  minorities  are 
defined  as  Asian/Pacific  Islanders, 
Blacks,  Hispanics  and  Native 
Americans/Alaska  Natives  (which 
include  Native  which  include  Native 
Hawaiians). 

High  Risk  Behaviors 

The  behaviors  that  increase  the  risk  of 
infection  with  HIV  including  male 
homesexual  contact  (after  1977),  having 
numerous  sexual  partners  (either 
homosexual  or  heterosexual);  sharing 
needles  or  other  "works"  among  people 
using  drugs  intravenously;  having  sex 
with  someone  who  has  had  numerous 
homeosexual  or  heterosexual  partners, 


or  having  sex  with  someone  who  uses 
drugs  intravenously  and  shares  needles 
or  other  "works." 

Intervention 

An  activity  or  series  of  activities  that 
are  implemented  to  produce  positive 
change. 

Examples  of  Grant  Program  Activities 

Please  note  that  a  broad  range  of 
approaches  may  be  submitted  as 
responsive  to  this  proposal.  The 
following  examples  are  provided  to 
describe  possible  elements  of  an 
acceptable  program.  A  proposed 
program  might  include  one,  all  or  none 
of  the  examples  described  below: 

(1)  Designing  and  performing  a  needs 
assessment  and  planning  project  for  a 
selected  minority  population  that  would 
characterize  demographic  features 
regarading  levels  of  knowledge, 
attitudes  and  behefs  about  HIV 
infection;  assess  the  prevalence  of  high- 
risk  behaviors;  profile  existing  current 
sources  of  HIV  infection/AIDS 
information;  describe  barriers  to 
information  dissemination;  describe 
effective  strategies  for  enhancing  HTV 
infection/AIDS  education  that  particular 
minority  population; 

(2)  Providing  instruction  to  community 
professionals  and  out-reach  workers  to 
disseminate  AIDS  information  and 
provide  AIDS  education; 

(3)  Developing  mechanisms  to 
encourage  volunteers  to  do  community 
AIDS  education/prevention  out-reach; 

(4)  Identifying  existing  educational 
materials,  developing  educational 
materials  or  educational  campaigns  to 
provide  factual  information  about  HIV 
infection  and  prevention  of  HIV 
transmission; 

(5)  Developing  strategies  to  provide 
AIDS  education/prevention  using 
hospital  emergency  rooms,  other  health 
care  centers,  churches,  youth  shelters, 
teen  centers,  adult  education  centers, 
detention  centers  or  social  service 
agencies; 

(6)  Developing  and  implementing 
activities  to  enable  people  at  risk  for 
contracting  HIV  infection  to  make  a 
realistic  assessment  of  their  personal 
risk  and  their  potential  for  transmitting 
the  virus  to  others; 

(7)  Developing  and  implementing 
activities  to  assist  people  at  risk  in 
planning,  negotiating  and  reinforcing 
behavior  change  to  prevent  HIV 
infection. 

Availability  of  Funds 

Under  this  announcement  the  Office 
of  Minority  Health  will  make  $700,000 
available  in  Fiscal  Year  1988  to  support 
10-15  grants  of  $20,000-$50,000  each  per 


year  to  be  awarded  to  minority 
community-based  organizations  and  4-6 
grants  of  $25.000-$75,000  each  per  year 
to  be  awarded  to  national  minority 
organizations.  The  specific  amount 
funded  will  depend  on  the  merit  and 
scope  of  the  proposed  project  and  the 
overall  availability  of  funds.  Since  a 
variety  of  approaches  would  represent 
valid  responses  to  this  announcement,  a 
range  of  cost  is  expected  among 
individual  grants  awarded. 

These  grants  will  be  funded  for  up  to 
a  three  year  project  period.  Funding  for 
the  second  and  third  year  of  the  project 
period  will  be  contingent  on  the 
applicant's  performance  during  the  first 
year  and  future  availability  of  funds. 
Under  this  announcement  it  is 
anticipated  that  funds  will  be  awarded 
before  September  30, 1988. 

Applicant  Eligibility 

Eligible  applicants  for  this  grant 
program  must  be  minority  community- 
based  organizations  or  national  minority 
organizations  as  defined  within  this 
announcement  (see  definitions). 
Individuals  are  not  eligible  to  apply. 

Federal  demonstration  grant  support 
is  not  expected  to  result  in  more  than 
one  award  in  any  Standard 
Metropolitan  Statistical  Area  (SMSA) 
unless  an  additional  project  in  an  SMSA 
is  targeted  to  another  of  the  four  major 
minority  groups — Asian/Pacific 
Islanders,  Blacks,  Hispanics,  and  Native 
Americans/Alaska  Natives.  Efforts  will 
be  made  to  balance  geographic,  racial/ 
ethnic  and  HIV  infection  risk 
considerations  in  the  distribution  of 
grant  awards. 

Application  Procedures 

Application  Forms 

The  forms  used  to  apply  for  grants 
under  this  program  are  Form  PHS  398. 
Copies  of  the  application  kit  may  be 
obtained  from  the  Grants  Management 
Branch,  Room  18A10,  Parkiawn  Building, 
5600  Fishers  Lane,  Rockville,  MD  20857. 

Deadlines 

The  deadline  for  receipt  of 
applications  is  5:30  p.m.  (EST)  on  July 
15, 1988.  Applications  will  be  considered 
as  meeting  the  deadline  if  they  are 
either: 

(1)  Received  at  the  above  address  on 
or  before  the  deadline  date,  or 

(2]  Sent  to  the  above  address  on  or 
before  the  deadline  date  and  received  in 
time  for  orderly  processing. 

(Applicants  should  request  a  legibly 
dated  U.S.  Postal  Service  postmark  or 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  will 
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not  be  accepted  as  proof  of  timely 
mailing.) 

Late  AppJicatJons 

Applications  which  do  not  meet  the 
Deadline  criteria  specified  above  will  be 
considered  late  applications  and  will  be 
returned  to  the  applicant  without  being 
processed. 

Terms  of  Coiidition  and  Support 

Funds  may  be  used  to  cover  expenses 
clearly  related  and  necessary  to  conduct 
the  demonstration  project.  These 
expenses  include  the  cost  of  personnel 
required  to  implement  the  program  and 
the  cost  for  consultants,  support  services 
and  materials.  Funds  may  not  be  used 
for  HIV  testing  or  screening.  Funds  may 
not  be  used  for  building  construction 
costs  or  building  alterations  and        i 
renovations.  Also,  funds  may  not  be  | 
used  to  purchase  equipment  except  as 
may  be  acceptably  justified  in  relation 
to  conducting  the  project 

Review  Methods  and  Review  Criteria 

Applications  are  subject  to  review  as 
governed  by  Executive  Order  12372, 
IntergovemmentEd  Review  of  Federal 
Programs.  Applications  for  funding  will 
be  subject  to  State  review  but  comment 
must  be  received  by  60  days  after  the 
due  date  by  the  program  grants 
management  office.  Applicants  should 
contact  State  Single  Points  of  Contact 
(SPOC)  eariy  in  the  application 
preparation  process. 

All  applications  will  be  reviewed  and 
evaluated  only  in  terms  of  the  eviderne 
presented  in  the  application  regarding 
the  ability  of  the  appUcant  to  meet  the 
Grant  Program  objectives.  A  review 
group  will  be  convened  by  the  Office  of 
Minority  Health  solely  for  this  purpose. 
The  criteria  presented  below  will  be 
used  to  assist  reviewers  in  evaluating 
proposed  projects.  (An  indicator  of 
relative  weight  of  criteria  appears  in 
parentheses): 

Project  Objectives 

1.  The  consistency  of  the  project's 
goals  and  objectives  with  those  of  the 
Grant  Program  (high); 

Target  Populatian 

2.  The  need  for  AIDS  education/ 
prevention  for  the  target  population 
specified  by  the  applicant  (high); 

Intervention 

3.  The  appropriateness  and  feasibility 
of  the  intervention  strategy,  specific 
activities  and  methods  of 
implementation  proposed  for  the  target 
population  (high); 


Workplan 

4.  The  coherence,  detail  and 
explanation  of  the  workplan  (high) 

Organizational  Capability 

5.  The  organization's  capacity  to  be  a 
credible  source  of  AIDS  information  and 
education  for  the  target  population 
(high); 

6.  The  organization's  capacity  to  meet 
the  objective's  of  its  proposed  program 
and  carry  out  all  proposed  functions 
(high); 

7.  The  organization's  ability  and 
commitment  to  coordinate  its  AIDS 
information  and  education  efforts  with 
other  existing  resources  available  for 
the  target  population  (medium); 

Project  Management  and  Staffing 

8.  Qualifications  and  appropriateness 
of  proposed  program  staff,  both  paid 
and  voluntary,  and  adequacy  of  time 
allocated  for  them  to  accomplish 
program  activities  (high); 

9.  Appropriateness  of  management 
plan  and  qualifications  and  experience 
of  managers  proposed  (medium); 

Evaluation 

10.  The  appropriateness  and 
usefulness  of  methods  proposed  to 
monitor  activities  and  measure  progress 
toward  obtaining  the  project  objectives 
(medium); 

11.  The  extent  to  which  the  evaluation 
plan  assesses  the  effects  of  the  project 
intervention(s)  on  the  target  population 
(mediimi). 

Informatioo  and  Technical  Assistance 

Information  on  the  application 
procedures  and  copies  of  application 
forms  may  be  obtained  from  Ralph 
Sloat,  Grants  Management  Officer, 
Room  18A10,  Parklawn  Building.  5600 
Fishers  Lane.  Rockville.  MD  20657 
(phone  301-443-4033). 

Technical  assistance  on  the 
programmatic  content  of  the  application 
may  be  obtained  from  Jacqueline 
Bowles,  M.D.,  Office  of  Minority  Health, 
Room  118F,  HHH  Building,  Washington, 
DC  20201  (phone  1-800-444-6472  or  202- 
245-0020). 

(The  Catalog  of  Federal  Domestic  Assistance 
Number  for  this  program  is  13.160) 

Dated:  April  2a  1988. 
Herbert  W.  Nickens. 
Director.  Office  of  Minority  Health. 
[PR  Dot.  88-11410  Filed  5-19-88: 8:45  am] 
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Social  Security  Adinbtistration 

Privacy  Act  of  1974;  Computer 
Matching  Proflram 

agency:  Sodai  Security  Administration 
(SSA),  Department  of  Health  and 
Human  Services  (HHS). 

action:  Notice  of  Computer  Matching 
Program— SSA/State  and  Federal 
agencies  administering  workers' 
compensation  (WC)  programs. 

summary:  SSA  is  issuing  public  notice 
of  its  intent  to  conduct  a  matching 
program  with  the  various  State  and 
Federal  agencies  which  administer  WC 
programs.  SSA's  Office  of  System 
Requirements  will  perform  the  match 
using  certain  data  provided  by  the 
States  and  the  Department  of  Labor 
(DOL).  The  matching  program  will  be  an 
interface  involving  the  DOL  system  of 
records  entitled  DOL/ESA-13  (which 
was  last  published  in  the  Federal 
Register  (FR)  on  July  13. 1982.  page  3382) 
and  the  SSA  systems  of  records  listed 
below  (included  in  the  list  is  the  date 
and  page  number  of  the  Federal  Register 
(FR)  issue  in  which  a  notice  of  the 
system  last  was  published): 

(1)  0»-60-004S— Black  Lung  Payment 

System,  HHS/SSA/OSR  (FR,  March 
25, 1987,  page  9543): 

(2)  09-60-0090— Master  Beneficiary 

Record  HHS/SSA/OSR  (FR,  May  1, 
1986,  page  16223);  and 

(3)  09-60-0103— Supplemental  Security 

Income  Record,  HHS/SSA/OSR 
(FR.  October  13. 1982.  page  45635). 
The  purpose  of  the  match  is  to  detect 
and/or  prevent  erroneous  payments  of 
Social  Security  benefits.  Supplemental 
Security  Income  payments  and  Black 
Lung  benefits. 

DATES:  The  data  exchange  will  begin  in 
fiscal  year  1988. 

ADDRESS:  Interested  parties  may 
comment  on  this  publication  by  writing 
to  the  Acting  SSA  Privacy  Officer, 
Socitd  Security  Administration,  6401 
Security  Boulevard,  Baltimore, 
Maryland  21235.  All  comments  received 
will  be  available  for  public  inspection  at 
3-F-l  Operations  Building  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Catherine  Hoos,  Special  Programs 
Branch,  Office  of  Disability,  Social 
Security  Administration,  3-M-25 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235, 
telephone  (301)  965-7687. 

SUPPLEMENTARY  INFORMATION:  The 

matching  program  which  SSA  will 
conduct  will  be  a  computerized  interface 
involving  SSA's  Black  Lung  Payment 


;  System,  Master  Beneficiary  Record  and 
Supplemental  Security  Income  Record 
systems  of  records  matched  against 
DOL's  DOL-ESA-13  system  and  extracts 
of  the  WC  payment  files  maintained  by 
State  agencies.  Obtaining  WC  data 
through  a  matching^peration  will 
permit  timely,  proper  payment  of  title  11/ 
title  XVI  benefits/payments  under  the 
Social  Security  Act  and  Black  Lung 
benefits  under  the  Black  Lung  Act.  The 
matching  operation  also  will  detect  and 
prevent  erroneous  payments  of  benefits/ 
.payments. 

Further  information  regarding  the 
matching  program,  including  the 
authority  for  the  program,  a  description 
of  the  program,  the  personal  records 
which  will  be  matched,  and  other 
information  relative  to  the  matching 
program  are  provided  in  the  notice 
below.  The  information  in  the  notice  is 
required  by  paragraph  5.f.l  of  the 
Revised  Supplemental  Guidance  for 
-Conducting  Computerized  Matching 
Programs  (published  in  the  FR  on  May 
19, 1982,  pages  21657-21658).  A  copy  of 
the  notice  has  been  furnished  to  both 
Houses  of  Congress  and  the  Office  of 
Management  and  Budget. 

Dated:  May  13, 1988. 
Dorcas  R.  Hardy. 

Commissioner  of  Social  Security. 

NO-nCE  OF  A  COMPUTER 
MATCHING  PROGRAM 

Social  Security  Administration  (SSA) 
Matching  With  State  and  Federal  ' 
Workers'  Compensation  (WC)  Records 

A.  Authority.  Sections  224, 
'1631(e)(1)(B),  and  1631(f)  of  the  Social 
Security  Act;  section  412(b)  of  the  Black 
Lung  Benefits  Act. 

B.  Description  of  Computer  Matching 
Program. — 1.  Organizations  Involved. 
SSA,  the  State  agencies  administering 
WC  programs,  and  the  Department  of 
Labor  (DOL)  are  the  involved  entities. 

2.  Purpose.  We  will  use  State  and 
Federal  WC  data  in  the  matching 
program  to  verify  appropriate  title  II  and 
Black  Lung  (BL)  offset  applications  as 
well  as  tide  XVI  unearned  income 
adjustments.  Obtaining  State  and 
Federal  WC  payment  data  through  a 
matching  operation  will  permit  timely, 
proper  payment  of  tide  II,  tide  XVI,  and 
BL  benefits  and  assist  SSA  in  detecting 
and  preventing  erroneous  payments. 
■     3.  Procedures.  The  State  WC  agencies 
and  DOL  will  furnish  SSA  extracts  of 
their  payment  files  containing 
identifying  data  (name.  Social  Security 
number,  date  of  birth)  and  pertinent  WC 
data  (date  of  award,  type  of  WC,  basis 
of  the  award,  payment  history,  lump 
sum  information,  and  the  WC  claim 
number).  These  data  will  be  processed 


against  SSA's  tide  II,  tide  XVI  and  BL 
payments  records. 

For  those  records  matched,  action  will 
be  taken  to  assure  that  Social  Security 
and  BL  benefits  have  been  adjusted 
appropriately.  For  the  tide  XVI  program, 
the  WC  information  will  be  treated  as  a 
third-party  lead  requiring  confirmation 
with  the  individual  concerned  prior  to 
payment  adjustment.  For  the  title  II  and 
BL  program,  the  WC  information  will  be 
used  in  payment  computation,  but 
affected  individuals  will  be  afforded  due 
process  prior  to  implementation  of  the 
payment  modification.  SSA  will  make 
no  further  subsequent  contacts  with  the 
States  or  DOL  as  part  of  this  matching 
program,  except  in  specific  cases  where 
issues  which  arise  from  the  match  must 
be  resolved. 

C.  Records  to  be  Matched.  SSA  will 
match  extracts  of  State  WC  agency 
records  and  DOL's  DOL/ESA-13  system 
(last  published  in  the  Federal  Register 
(FR)  on  July  13, 1982,  page  3382)  with  the 
following  SSA  system  of  records 
(included  in  the  hst  are  the  dates  and 
page  numbers  of  the  FR  issues  in  which 
notices  of  the  systems  appeared): 

1.  09-60-0045— Black  Lung  Payment 

System  (BLPS).  HHS/SSA/OSR  (FR, 
March  25, 1987,  page  9543] 

2.  09-60-0090— Master  Beneficiary 

Record  (MBR).  HHS/SS/V/OSR  (FR, 
May  1, 1986,  page  16223) 

3.  09-60-0103— Supplemental  Security 

Income  Record  (SSR)  HHS/SSA/ 
OSR  (FR.  October  13, 1982,  page 
45635) 
-D.  Projected  Starting  and  Ending 
Dates.  The  match  will  begin  and  run 
during  fiscal  year  1988.  If  it  is  cost 
effective,  a  new  match  notice  will  be 
published  in  fiscal  year  1989. 

E.  Security  Safeguard.  Security 
safeguards  pertaining  to  the  BLPS,  MBR, 
and  SSR  as  reflected  in  the  FR 
publications  cited  above  will  apply.  All 
magnetic  tape  and  disk  records  are  kept 
within  an  enclosure  attended  by  security 
guards.  Anyone  entering  or  leaving  this 
enclosure  must  have  a  special  badge 
which  is  issued  only  to  authorized 
personnel.  Specific  safeguards  include  a 
lock/unlock  password  system,  exclusive 
use  of  leased  telephone  lines,  a 
terminal-oriented  transaction  matrix, 
and  an  audit  trad.  All  microfilm  and 
paper  files  are  accessible  only  by 
authorized  personnel  who  have  a  need 
for  them  in  the  performance  of  their 
official  duties.  "These  same  safeguards 
will  apply  to  State  and  DOL  tapes  while 
they  are  in  SSA's  possession. 

F.  Disposition  of  Records.  SSA  will 
use  data  received  for  the  match  only  for 
the  purposes  of  this  matching  program 
and  will  return  the  data  to  State  WC 


agencies  and  DOL  after  the  matching 
operation.  A  record  of  the  "hits"  will  be 
placed  in  the  claim  folder  of  the  selected 
individual.  Information  regarding 
matched  records  will  be  incorporated 
into  die  BLPS,  MBR.  or  SSR  as 
appropriate. 

G.  Other  Comments.  For  those  records 
matched,  SSA  will  take  proper  action  to 
assure  that  Social  Security  payments  are 
adjusted  accordingly  after  providing  due 
process  procedures  to  the  individuals 
concerned. 

(FR  Doc.  88-11376  Filed  5-19-88;  8:45  am) 

MLUNG  COOE  41W>-11-«  ^ 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Docket  No.  N-88-1805] 

Submission  of  Proposed  Information 
Collections  to  0MB 

AOENCV:  Office  of  Administi-ation,  HUD. 
action:  Notices. 

summary:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposals. 

address:  Interested  persons  are  invited 
to  submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPt^MENTARY  INFORMATION:  The 

Department  has  submitted  the  proposals 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notices  list  the  following 
information:  (1)  the  tide  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
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of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required:  [7]  an  j 
estimate  of  the  total  numbers  of  houn 
needed  to  prepare  the  information 
submission;  (8)  whether  the  proposal  is 
new  or  an  extension,  reinstatement,  or 
revision  of  an  information  collection 
requirement;  and  (9)  the  names  and 
telephone  numbers  of  an  agency  official 
familiar  with  the  proposal  and  of  the 
OMB  Desk  Officer  for  the  Department. 

Authority:  Section  3507,  Paperwork 

reduction  Act.  44  U.S.C.  3507;  section  7[di 

Department  of  Housing  and  Urban 

Development  Act.  42  U.S.C.  3535(d).  1 

Date:  May  la  198&  | 

John  T.  Murphy, 

Director,  Information  Policy  and  Management 

Division. 

Proposal:  Certificate  of  Need  for  Health 
Facility  and  Assurance  of 
Enforcement  of  State  Standards 

Office:  Housing 

Description  of  the  need  for  the  I 

information  and  its  proposed  use: 
Sections  232  and  242  of  the  National 
Housing  Act  authorize  mortgage 
insurance  for  nursing  homes  and/or 
intermediate  care  facilities  (ICFs), 
board  care  homes,  and  hospitals.  The 
form.  Certificate  of  Need,  is  used  and 
needed  by  the  nursing  homes,  ICFs, 
and  hospitals  to  obtain  approval  for 
an  insured  loan. 

Form  number  HUD-2576-HF 

Respondents:  State  of  Local 
Governments,  Businesses  or  Other 
For-Profit,  and  Non-Profit  Institutions 

Frequency  of  respondents:  On  Occasion 

Estimated  burden  hours:  40 

Status:  Extension 

Contact-  C.  Edward  Lewis,  Jr..  HUD, 
(202)  755-6223;  John  Allison,  OMB. 
(202)  395-6880 

Date:  May  la  198& 

Proposal:  Application  for  Transfer  of 
Physical  Assets 

Office:  Housing 

Description  of  the  need  for  the 
information  and  its  proposed  use: 
These  forms  are  completed  and 
submitted  to  HUD  by  prospective 
purchasers  of  properties  with 
mortgages  either  HUD-insured  or 
HUD-held  before  the  transfer.  The 
information  is  needed  by  HUD  for  I 
approval  of  a  transfer  of  physical 
assets.  HUD  uses  the  information  to 
ensure  that  the  project  is  not  placed  in 
physical,  financial,  or  managerial 
jeopardy  by  the  transfer. 

Form  number  HUD-9575  and  92266 

Respondents:  Businesses  or  Other  For- 
Profit  and  Non-Profit  Institutions 

Frequency  of  respondents:  On  Occasion 

Estimated  burden  hours:  43,400 

Status:  Extension 


Contact  )udith  L  Lemeshewsky,  HUD, 
(202)  426-3944;  John  Allison.  OMB, 
(202)  395-6880 

Date:  May  la  19e& 

Proposal:  Comprehensive  Improvement 
Assistance  Program  (CIAP): 
Application  Requirements 

Office:  Public  and  Indian  Housing 

Description  of  the  need  for  the 
information  and  its  proposed  use: 
These  forms  will  be  used  by  Public 
Housing  Agencies/Indian  Housing 
Authorities  (PHAs/IHAs)  in  assessing 
their  physical  and  management 
improvement  needs  and  in  applying 
for  modernization  funds.  These  forms 
are  necessary  to  implement  the 
statutory  requirements  of  the  CIAP. 

Form  number  HUD-52821,  52823. 52824, 
and  52825 

Respondents:  State  or  Local 
Governments  and  Non-Profit 
Institutions 

Frequency  of  respondents:  On  Occasion 
and  Annually 

Estimated  burden  hours:  16,286 

Status:  Extension 

Contact:  Pris  P.  Buckler,  HUD,  (202)  755- 
6640;  John  Allison.  OMB,  (202)  395- 
6880 

Date:  April  15. 1968. 

Proposal:  Lead-Based  Paint  Hazard 
Elimination  in  Public  Housing 

Office:  Pubjic  and  Indian  Housing 

Description  of  the  need  for  the 
information  and  its  proposed  use: 
Section  566  of  the  Housing  and 
Community  Development  Act  of  1987 
amends  Section  302  of  the  Lead-Based 
Paint  Poisoning  Prevention  Act  to 
require  Public  Housing  Agencies 
(PHAs)  and  Indian  Housing 
Authorities  (IHAs)  to  maintain 
records  on  tenant  and  purchaser 
notification,  testing  by  locatioq,  and 
abatement  by  location  and  method. 
The  PHAs  and  IHAs  are  also  required 
to  provide  tenants  and  purchasers  a 
copy  of  all  positive  lead-based  paint 
test  results. 

Form  number  None 

Respondents:  State  or  Local 
Governments  and  Non-Profit 
Institutions 

Frequency  of  respondents: 
RecorcUceeping  and  On  Occasion 

Estimated  burden  hours:  202,178 

Status:  Revision 

Contact  Carolyn  J.  Newton,  HUD,  (202) 
755-«640;  John  Allison,  OMB,  (202) 
395-6880 

Date:  April  20. 1988. 

Proposal:  Survey  of  New  Mobile  Home 

Placements 
Office:  Policy  Deveiopuient  and 

Research 
Description  of  the  need  for  the 

information  and  its  proposed  use:  The 


mobile  home  placement  data  is 
collected  from  dealers  and  needed  to 
monitor  trends  in  this  type  of  low-cost 
housing.  HUD  uses  the  statistics 
produced  to  formulate  policy,  draft 
legislation,  and  evaluate  programs. 

Form  number  Forms  C-MH-SA  and  C- 
MH-gB 

Respondents:  Businesses  or  Other  For- 
Profit  and  Small  Businesses  or 
Organizations 

Frequency  of  respondents:  Monthly 

Estimated  burden  hours:  4,000 

Status:  Extension 

Contact  Connie  H.  Casey,  HUD,  (202) 
755-5060;  David  Fondelier,  Census. 
(301)  763-5731;  John  Allison.  OMB, 
(202)  395-6880 

Date:  April  20. 1988. 

Proposal:  Multifamily  Insurance  Benefits 
Claims  Package 

Office:  Administration 

Description  of  the  need  for  the 
information  and  its  proposed  use:  This 
information  is  needed  for  lenders  to 
claim  insurance  benefits.  HUD  uses 
the  information  to  calculate  the  claim 
for  insurance  benefits  under  the 
contract  of  mortgage  insurance 
pertaining  to  a  specific  project. 

Form  number  HUD-2744A,  2744B, 
2744C,  2744D.  and  2744E 

Respondents:  State  or  Local 
Governments  and  Businesses  or  Other 
For-Profit  Organization. 

Frequency  of  respondents:  On  Occasion 

Estimated  burden  hours:  900 

Status:  Extension 

Contact  Alice  P.  Thomas,  HUD.  (202) 
755-6448;  John  Allison.  OMB.  (202) 
395-6880 

Date:  April  20. 1988. 

Proposal:  Tenant  Data  Summary 

Office:  Public  and  Indian  Housing 

Description  of  the  need  for  the 
information  and  its  proposed  use:  The 
information  is  needed  by  HUD  to 
monitor  compliance  with  statutory 
and  regulatory  requirements  and 
provide  information  by  program 
evaluation  and  statistical  reports. 
Each  Public  Housing  Agency  (PHA) 
will  use  the  form  as  a  means  of 
certifying  that  the  information  the 
family  gave  the  PHA  has  been 
verified,  that  the  family  was  eligible  at 
admission,  and  that  the  family 
certified  it  gave  the  HiA  accurate  and 
complete  information. 

Form:  HUD-50058 

Respondents:  State  or  Local 
Governments 

Frequency  of  respondents:  Annually  and 
On  Occasion 

'Estimated  burden  hours:  2,640,000 

Status:  Reinstatement 
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Contact  Joyce  Ann  Passett.  HUD,  (202) 
426-0744,  John  Allison.  OMB.  (202) 
395-6880 

Date:  April  15, 1988. 

Proposal:  Good  Faith  Estimate  and 
Special  Information  Booklet 

Office:  Housing 

Description  of  the  need  for  the 
information  and  its  proposed  use: 
Section  5  of  the  Real  Estate 
Settlement  Procedures  Act  (RESPA) 
requires  lenders  to  provide  borrowers 
a  Special  Information  Booklet  and 
Good  Faith  Estimate  of  settlement 
eosts  borrowers  are  likely  to  incur  at 
that  time.  Section  4  of  RESPA  requires 
settlement  agents  to  provide 
borrowers  and  sellers  a  HUD-1, 
Settlement  Statement,  which  shows 
all  charges  to  be  paid  by  the  borrower 
and  the  seller  in  connection  with  the 
loan  settlement. 

Form  number  HUD-1 

Respondents:  Businesses  or  Other  For- 
Profit 

Frequency  of  respondents: 
Recordkeeping  and  On  Occasion 

Estimated  burden  hours:  867,501 

Status:  Extension 

Contact  Richard  E.  Harrington,  HUD, 
(202)  75&-667S.  John  Allison.  OMB, 
(202)395-6680 

Date:  April  21. 1988. 

Proposal:  Land  Sales  Registration, 
Purchaser's  Revocation  Rights.  Sales 
Practices  and  Standards,  and  Formal 
Procedures  and  Rules  of  Practice 

Office:  Housing 

Description  of  the  need  for  the 
information  and  its  proposed  use:  The 
Interstate  Land  Sales  Full  Disclosure 
Act  requires  developers  of  certain 
types  of  subdivisions  to  register  with 
the  Department  of  Housing  and  Urban 
Development  or  take  steps  to  comply 
with  the  law  prior  to  commencing 
sales.  Disclosure  requires  developers 
to  define  their  plans  for  such 
subdivisions  and  to  provide 
purchasers  with  information  on 
registered  subdivisions. 

Form  number  None 

Respondents:  Individuals  or  Households 
and  Businesses  or  Other  For-Profit 

Frequency  of  respondents:  Annually 

Estimated  burden  hours:  48,406 

Status:  Extension 

Contact  Roger  G.  Henderson,  HUD, 
(202)  755-0502,  John  Allison.  OMB. 
(202)  395-6880 

Date:  April  26. 1968. 

Proposal:  Single  Family  Default 
Monitoring  System 

Office:  Housing 

Description  of  the  need  for  the 
information  and  its  proposed  use:  This 
data  is  needed  to  report  information 


into  the  HUD  Single  Family  Default 
Monitoring  System  (SFDMS).  This 
system  tracks  and  produces  various 
reports  containing  information  on 
mortgages  in  default  and  foreclosure 
procedures.  The  information  is  used 
by  HUD  to  monitor  and  evaluate  the 
mortgagees'  servicing  practices. 

Form  number  HUD-02068A  and  g2068C 

Respondents:  Individuals  or 
Households,  Businesses  or  Other  For- 
Profit  and  Small  Businesses  or 
Organizations 

Frequency  of  respondents:  Monthly  and 
Quarterly 

Estimated  burden  hours:  38,400 

Status:  Revision 

Contact  Leslie  Bromer,  HUD.  (202)  755- 
733a  John  Allison.  OMB,  (202)  39&- 
6880 

Date:  April  29. 1968. 

(PR  Doc.  88-11415  Filed  5-19-88;  8:45  am] 

MLUNG  COOE  4310-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  Of  Land  Management 

[CA-«3(M)8-4332-13] 

Availability  of  Final  Environmental 
Impact  Statement;  Eaetem  San  Diego 
County  Planning  Unit  Section  202 
Wildemeea  Study  Areac 

AOEMCV:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  availability  of  final 
Environmental  Impact  Statement  (EIS) 
on  the  Wilderness  Recommendations  for 
the  Eastern  San  Diego  County  Planning 
Unit  Section  202  Wilderness  Study 
Areas  (WSAs). 

summary:  This  EIS  assesses  the 
enviromental  consequences  of  managing 
four  Wilderness  Study  Areas  (WSAs)  as 
wilderness  or  non-wilderness.  The  • 
alternatives  assessed  include:  (1)  A  "no 
wilderness/no  action"  alternative  for 
each  WSA,  (2)  an  "all  wilderness" 
alternative  for  each  WSA. 

The  names  of  the  WSAs  analyzed  in 
the  EIS,  their  total  acreage,  and  the 
proposed  actions  for  each  are  as 
follows: 
San  Ysidro  Mountain  WSA  (CA-OeO- 

022) — 2,131  acres;  0  acres  suitable. 

2,131  acres  nonsuitable. 
Sawtooth  Mountains  A  WSA  (CA-060- 

024A) — 3,892  acres;  0  acres  suitable, 

3,892  acres  nonsuitable. 
Sawtooth  Mountain  C  WSA  (CA-060- 

024C) — 2,509  acres;  0  acres  suitable. 

2,509  acres  nonsuitable. 
Table  Mountain  WSA  (CA-060-026)— 

958  acres;  0  acres  suitable.  958  acres 

nonsuitable. 


For  Section  202  WSAs  that  he  does 
not  recommend  for  wilderness 
designation  (all  four  WSAs  in  this  final 
EIS],  the  State  Director  has  the  authority 
to  release  those  public  lands  from 
wilderness  study  and  ret\im  them  to 
multiple-use  management  in  accordance 
with  existing  land  use  plans.  A  Record 
of  Decision  will  be  prepared  for  these 
WSAs  for  State  Director's  approval. 
Multiple-use  management  may  begin  30 
days  after  the  State  Director  files  the 
final  EIS  with  the  Environmental 
Protection  Agency  or  approximately  30 
days  from  the  filing  of  this  notice. 

SUPPLEMENTARY  INFORMATION:  A  limited 

number  of  individual  copies  of  the  EIS 
may  be  obtained  from  the  Area 
Manager,  El  Centro  Resource  Area,  333 
South  Waterman  Avenue,  El  Centro. 
California  92243.  Copies  are  also 
available  for  inspection  at  the  following 
locations: 

Department  of  the  Interior.  Bureau  of 
Land  Management,  18th  &  "C"  Streets 
NW..  Washington.  DC  20240. 
or 
Bureau  of  Land  Management,  California 
State  Office,  2800  Cottage  Way,  Room 
E-2841.  Sacramento.  CA  95825 
or 
Bureau  of  Land  Management.  California 
Desert  District  Office,  1605  Spruce 
Street,  Riverside,  CA  92507. 
FOR  FURTHER  INFORMATION  CONTACT 
Gerald  E.  Hillier,  District  Manager, 
California  Desert  District  Office,  1895 
Spruce  Steet.  Riverside,  CA  92507.  (714) 
351-6386. 

Date:  May  9, 1988. 
EdHastey. 

State  Director 

[FR  Doc.  88-11207  Filed  5-19-^8;  8:45  am) 

MUJNO  COOC  4310-4(Mi 


[MT-060-0S-4322-02] 

Grazing  Advisory  Board  Meeting; 
Lewistown;  MT 

aoency:  Bureau  of  Land  Management, 
Lewistown  District  Office,  Interior. 
action:  Notice  of  Grazing  Advisory 
Board  Meeting. 

summary:  The  Lewistown  District 
Grazing  Advisory  Board  will  meet  June 
23, 1988.  The  agenda  will  be: 
lOKX)  a.m. — ^Introduction  and  welcome. 
10:05  a.m. — Range  improvement  update. 
10:30  a.m. — AMP  implementation, 

consultation,  cancellation. 
10:50  a.m. — ORV  use  on  grazing 

allotments. 
11:20  a.m. — ^Prairie  dog  control. 
11:45  a.m. — Grazing  regulation  update. 
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12.-00  noon — Lunch. 

l.-OO  p.m. — Livestock  lease  and  control 

agreement  and  leases  of  base 

property. 
1:30  p.m.— CRP  program  impacts  on 

grazing  allotments. 
1:50  p.m. — Land  use  plan  update  ani 

riparian  initiative. 
2:15  p.m. — Grazing  board  member 

issues. 
3:00  p.m. — Date,  time,  place  for  next 

meeting.  Adjourn. 
Public  comment  will  be  sought  at  the 

end  of  each  agenda  item. 
Date:  June  23, 1988 10:00  a.m.  to  3:00  p.m. 
Location:  Yogo  Inn,  211  East  Main, 

Lewistown,  Montana.  j 

FOR  FURTHEfl  MUFORMA-nOM  CONTACtt 

Wayne  Zinne,  District  Manager,  Bureau 
of  Land  Management.  80  Airport  Road, 
Lewistown.  Montana  59457. 


SUPPLEMENTARY  INFORMATION:  The  \ 
Lewistown  District  Grazing  Advisory 
Board  is  authorized  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C. 
Appendix  1.  The  board  advises  the 
Lewistown  District  Manager  concerning 
the  development  of  allotment 
management  plans  and  the  utilization  of 
range  betterment  funds. 
Date:  May  13. 1988. 

B.  G«iM  Millar, 

Acting  District  Af onager. 

[FR  Doc.  88-11320  Filed  5-19-88;  a-45  am 
HLtMO  CODE  4310-ON-M 


(WY-030-0S-4322-10] 

Rawlins  District  Grazing  Advisory 
Board  Meeting 


agency:  Bureau  of  Land  Management, 
Interior. 


action:  Notice  of  meeting  of  the 
Rawlins  District  Grazing  Advisory 
Board. 


summary:  Pursuant  to  the  Taylor 
Grazing  Act  of  1934,  the  Federal  Land 
Policy  and  Management  Act  of  1976,  the 
Public  Rangelands  Improvement  Act  of 
1978,  and  the  Executive  Order  12548  of 
February  14, 1986,  notice  is  hereby  given 
of  a  meeting  of  the  Rawlins  District 
Grazing  Advisory  Board  to  be  held  at 
9:00  a.m..  June  7, 1988.  This  meeting  will 
consist  of  a  morning  session  in  the  main 
conference  room  of  the  district  office 
and  an  afternoon  tour  and  lunch  in  the 
vicinity  of  Seminoe  reservoir. 
date:  June  7, 1988. 
ADDRESS:  Bureau  of  Land  Management, 
Rawlins  District  Office,  1300  N.  Third 
St.,  P.O.  Box  670, -Rawlins,  Wyoming, 
82301. 


FOR  FURTHER  INFORMATION  CONTACT: 

John  Spehar,  District  Range 
conservationist,  Rawlins  District, 
Bureau  of  Land  Management,  P.O.  Box 
670,  Rawlins,  Wyoming,  82301,  (307) 

324-7171. 

SUPPLEMENTARY  INFORMATION:  The 

agenda  for  the  meeting  will  include: 

1.  Opportunity  for  the  public  to 
present  information  or  make  comment. 

2.  Discussion  of  New  Grazing 
Regulations. 

3.  Riparian  Video. 

4.  Riparian  Presentation — Discussion. 

5.  Depart  for  Seminoe  Reservoir  and 
sack  lunch. 

6. 1988  Range  Improvement  Update. 

7.  Monitoring  Discussion. 

8.  Discuss  grazing  management  within 
the  Seminoe  Allotment  with  emphasis 
on  cooperation  and  coordination 
concerning  access  and  recreation  in  the 
area. 

The  meeting  and  field  trip  will  be 
open  to  the  public,  however  interested 
persons  must  furnish  their  own  4-wheel 
drive  transportation  and  lunch.  Anyone 
interested  in  attending  this  meeting  or 
making  an  oral  presentation,  must  notify 
the  District  Manager  by  May  31, 1988. 
Written  statements  may  also  be  filed  for 
the  Boards  consideration. 

Summary  minutes  of  this  meeting^!! 
be  on  file  in  the  Rawlins  District  Office 
and  available  for  public  inspection 
(during  regular  business  hours]  within  30 
days  of  the  meeting. 
Micluel  |.  Kaibs. 
Associate  District  Manager. 
(FR  Doc.  88-11480  Filed  5-19-88;  8:45  amj 

MUJNG  COOC  4310-23-M 


[ES-940-0«-4520-13.  ES-038800,  Group  5] 

Maine;  Filing  of  Plat  of  Dependent 
Resurvey  and  Survey 

May  16. 1988. 

1.  The  plat  of  the  dependent  resurvey 
and  survey  of  the  boundaries  of  the  land 
held  in  trust  for  the  Penobscot  Nation  in 
Township  6.  Range  8,  West  of  the  East 
Line  of  the  State  (W.E.L.S.).  Penobscot 
County,  Maine,  will  be  officially  filed  in 
the  Eastern  States  Office,  Alexandria, 
Virginia  at  7:30  a.m.,  on  June  30, 1988. 

2.  The  dependent  resurvey  and  survey 
was  made  at  the  request  of  the  Bureau 
of  Indian  Affairs. 

3.  All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  dependent 
resurvey  and  survey  must  be  sent  to  the 
Deputy  State  Director  for  Cadastral 
Survey,  Eastern  States  Office,  Bureau  of 
Land  Management,  350  South  Pickett 
Street,  Alpxandria,  Virginia  22304,  prior 
to  7:30  a.m.,  June  30, 1988. 


4.  Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $4.00  per  copy. 
Lane  ].  Bouman, 

Deputy  State  Director  for  Cadastral  Survey 
and  Support  Services. 

(FR  Doc  88-11389  Filed  5-19-88;  8:45  am] 
■NXNia  CODE  431»-(U-H 


National  Park  Service 

(DES  88-28] 

Availal>illty  of  the  Draft  Environmental 
Impact  Statement;  Anialcchak  National 
Monument  and  Preserve;  Alaska 

ACTION :  Notice  of  Availability  of  the 
Draft  Environmental  Impact  Statement 
(DEIS]  for  the  Wilderness 
Recommendation  Aniakchak  National 
Monument  and  Preserve,  Alaska  and  the 
holding  of  public  hearings  and  a  public 
meeting. 

For  Aniakchak  National  Monument 
and  Preserve,  four  alternatives  were 
examined  ranging  from  no  action,  which 
means  no  additional  wilderness 
designation,  to  designating  all  suitable 
lands  within  the  study  area  as 
wilderness.  Alternative  2,  the  proposed 
action,  recommends  293,336  acres  or  49 
percent  of  study  area  lands  for 
wilderness  designation. 
DATES  AND  ADDRESSES:  The  public  is 
invited  to  comment  on  the  DEIS.  The 
public  comment  period  will  enu  August 
29, 1988.  Written  comments  should  be 
mailed  to  Mr.  Q.  Boyd  Evison,  Regional 
Director,  Alaska  Regional  Office, 
National  Park  Service,  2525  Gambell. 
Anchorage,  Alaska  99503.  Comments 
must  be  received  by  August  29, 1988,  to 
be  considered  in  the  development  of  the 
final  EIS. 

Two  formal  public  hearings  have  been 
scheduled  to  receive  oral  and  written 
comments  on  this  wilderness  DEIS.  A 
section  810  review  will  be  conducted  as 
part  of  the  hearings.  The  public  hearings 
will  also  provide  the  opportimity  to 
receive  oral  and  written  comments  on 
Wilderness  Recommendations  for  ' 
Noatak  National  Preserve,  Cape 
Krusenstem  National  Monument, 
Glacier  Bay  National  Park  and  Preserve. 
Katmai  National  Park  and  Preserve, 
Denali  National  Park  and  Preserve,  and 
Kobuk  Valley  National  Park  draft  EISs, 
which  are  also  on  public  review.  One 
hearing  will  be  held  in  Anchorage, 
Alaska,  on  Monday,  July  18. 1988,  7:00 
p.m..  Room  300,  Alaska  Regional  Office, 
National  Park  Service,  2525  Gambell 
Street.  Another  hearing  will  be  held 
Tuesday,  July  19,  at  7:00  p.m.,  in 
Arlington,  Virginia,  at  the  Professional 


Center,  Third  Floor,  Metropolitan 
Campus  of  George  Mason  University, 
3401  North  Fairfax  Drive. 

In  addition,  a  public  meeting  will  be 
held  on  Aniakchak  National  Monument 
and  Preserve  Wilderness  DEIS  in  IGng 
Salmon  at  the  National  Paric  Service 
office  on  Wednesday,  July  20, 1968  at 
7:00  pan.  A  section  810  will  be 
conducted  as  part  of  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Division  of  Planning.  Alaska  Regional 
Office,  National  Park  Service,  2525 
Gambell  Street,  Anchorage,  Alaska 
99503;  (907)  257-2654.  The  headquarters, 
c/o  Katmai  National  Park  and  Preserve, 
P.O.  Box  7,  King  Salmon,  Alaska  99614, 
phone  (907]  246-3305  will  have  reading 
copies  available  to  the  public  as  will  tihe 
NPS  Alaska  Regional  Office  (address 
above);  the  Alaska  Resources  Library  in 
Anchorage,  Alaska,  701  C  Street;  the 
Alaska  Public  Lands  Information  Office 
in  Fairbanks,  Alaska,  Third  and 
Cushman  Streets;  and  the  Office  of 
Public  Affairs,  National  Park  Service, 
Department  of  the  Interior  in 
Washington  DC,  18th  and  C  Streets. 
NW. 

Date:  May  13, 1988. 
G«rald  0.  Patten, 

Associate  Director,  Planning  and 
Development 
Approved. 
Bruce  Blanchard, 

Director,  Office  of  Envirorunental  Project 
Review,  United  States  Department  of  the 
Interior. 

(FR  Doc.  88-11322  Filed  5-19-88;  8:45  am] 

BILUNQ  COOC  4)10-70-« 


IDES  88-27] 

AvallabUity  of  ttie  Draft  Envkvnmental 
impact  Statement;  Cape  Krusenstem 
National  Monument,  Alaska 

action:  Notice  of  Availability  of  the 
Draft  Environmental  Impact  Statement 
(DEIS)  for  the  Wilderness 
Recommendation  Cape  Krusenstem 
National  Mounment,  Alaska  and  the 
holding  of  public  hearings  and  public 
meetings. 

For  Cape  Krusenstem  National 
Monument,  four  altematives  were 
examined  ranging  from  no  action,  which 
means  no  additional  wilderness 
designation,  to  designating  all  suitable 
lands  within  the  study  area  as 
wildemess.  Altemative  2.  the  proposed 
action,  reconmiends  465.007  acres  or  74 
percent  of  study  area  lands  for 
wildemess  designation. 

Dates  and  addresses:  The  public  is 
invited  to  comment  on  the  DEIS.  The 
public  comment  period  will  end  August 


29, 1988.  Written  comments  should  be 
mailed  to  Mr.  Q.  Boyd  Evison,  Regional 
Director,  Alaska  Regional  Office, 
National  Park  Service,  2525  Gambell, 
Anchorage,  Alaska  99503.  Comments 
must  be  received  by  August  29, 1988,  to 
be  considered  in  the  development  of  the 
final  EIS. 

Two  formal  public  hearings  have  been 
scheduled  to  receive  oral  and  written 
comments  on  this  wildemess  DEIS.  A 
section  810  review  will  be  conducted  as 
part  of  the  hearings.  The  public  hearings 
will  also  provide  the  opportimity  to 
receive  oral  and  written  comments  on 
Wildemess  Recommendations  for 
Noatak  National  Preserve,  Aniakchak 
National  Monument  and  Preserve, 
Glacier  Bay  National  Park  and  Preserve, 
Katmai  National  Park  and  Preserve. 
Denali  National  Park  and  Preserve,  and 
Kobuk  Valley  National  Paric  draft  EISs, 
which  are  also  on  public  review.  One 
hearing  will  be  held  in  Anchorage. 
Alaska,  on  Monday,  July  18, 1988,  7:00 
p.m.  Room  300,  Alaska  Regional  Office, 
National  Park  Service,  2525  Gambell 
Street.  Another  hearings  will  be  held  on 
Tuesday,  July  19,  at  7:00  p.m.  in 
Arlington.  Virginia,  at  the  Professional 
Center,  Third  Floor,  Metropolitan 
Campus  of  George  Mason  University, 
3401  North  Fairfax  Drive. 

In  addition,  five  public  meetings  will 
be  held  on  Cape  Krusensterti  National 
Monuments  DEIS.  On  Monday,  July  25, 
1988.  in  the  community  hall  at  Kivalina 
at  2.-00  p.m.  and  in  the  commimity  hall  at 
Noatak  at  7:00  p.m.;  on  Tuesday.  July  26, 
1988,  in  the  National  Park  Service  visitor 
center  in  Kotzebue  at  7:00  p  jn.;  on 
Wednesday,  July  27, 1988  in  the  IRA 
building  in  Ambler  at  7:00  p.m.;  and  on 
Thursday,  July  28, 1988  in  the  community 
building  in  Kiana  at  7:00  p.m.  A  section 
810  review  will  be  conducted  as  part  of 
the  meetings. 

FOR  FURTHER  INFORMATION  CONTACT: 

Division  of  Planning,  Alaska  Regional 
Office,  National  Park  Service.  2525 
Gambell  Street,  Anchorage,  Alaska 
99503;  (907)  257-2854.  The  headquarters 
at  P.O.  Box  1029,  Kotzebue,  Alaska 
99752,  phone  (907)  442-3890  will  have 
reading  copies  available  to  the  public  as 
will  the  NPS  Alaska  Regional  Office 
(address  above);  the  Alaska  Resources 
Library  in  Anchorage,  Alaska.  701  C 
Street  the  Alaska  Public  Lands 
Information  Office  in  Fairbanks.  Alaska. 
Third  and  Cushman  Streets:  and  the 
Office  of  Public  Affairs.  National  Park 
Service,  Department  of  the  Interior  in 
Washington  DC.  18th  and  C  Street,  NW. 


Date:  May  12. 1968. 

Gerald  0.  Patten, 

Associate  Director,  Planning  and 
Development 

Approved. 

Bruce  Blanchard, 

Director,  Off  ice  of  Environmental  Project 
Review,  United  States  Department  of  the 
Interior. 

(FR  Doc.  88-11323  Filed  5-19-88:  8:45  am] 

BtLLMG  CODE  4310-70-M 


Intent  to  Prepare  Environmental 
Impact  Statement;  Roanoke  Rhrer 
Parkway,  VA 

aoency:  National  Park  Service,  Interior. 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS). 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Park  Service  intends  as 
lead  agency  to  prepare  an  EIS  in 
accordance  with  section  102  of  the 
National  Environmental  Policy  Act  of 
1969  for  the  Roanoke  River  Parkway. 
Interested  and  affected  Federal,  State 
and  local  agencies,  interested  groups 
and  individuals  are  invited  to 
participate  in  determining  the  scope  of 
the  EIS  and  significant  issues  to  be 
analyzed  in  depth  in  the  EIS. 

The  Surface  Transportation  and 
Uniform  Relocation  Assistance  Act  of 
1987  authorized  the  funding  of  $12 
million  for  the  construction  of  a  10-mile 
segment  of  the  Roanoke  River  Parkway 
to  connect  the  Blue  Ridge  Parkway  with 
the  proposed  Explore  Project.  A 
tripartite  agreement  was  set  up  between 
the  National  Park  Service,  the  Federal 
Highway  Administration  and  the 
Virginia  Department  of  Transportation 
to  obtain  $15  million  over  the  next  five 
(5)  years  for  the  planning,  design  and 
construction  of  this  segment  of  roadway. 
The  proposed  parkway  is  from  Tinker 
Creek  near  the  Roanoke- Vinton  city 
limits  in  Roanoke  County  to  Hardy  FoVd 
in  Bedford  and  Franklin  Counties, 
Virginia.  This  roadway  will  be  designed 
and  constructed  by  the  National  Park 
Service  and  the  Federal  Highway 
Administration.  It  will  be  owned  by  the 
United  States  and  maintained  by  the 
National  Park  Service. 

Tlie  EIS  will  assess  the  impacts  to  the 
environment  as  well  as  the  socio- 
economic impacts  associated  with  the 
preferred  alignment  for  this  10-mile 
segment  of  the  parkway  as  well  as 
altemative  alignments. 

ADDRESSES:  Send  yritten  comments  to: 
Regional  Director,  Southeast  Region, 
National  Park  Service,  75  Spring  Street. 
SW..  Atlanta,  Georgia  30303. 
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FOR  FUWTHBI  INFOmiATWN  CONTACT: 

Assistant  Manager,  Eastern  Team, 
Denver  Service  Center,  National  Park 
Center,  P.O.  Box  25287.  Denver, 
Colorado  89225,  Telephone  (303)  g6&- 
2400. 

Dated  May  9. 1988. 
Robed  M.  Baker, 

Regional  Director,  Southeast  Region. 
[FR  Doc.  8a-11325  Filed  5-19-88;  8:45  am) 

BHXmO  COOe  43tO-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-55  (Sub-No.  241)] 

CSX  Transportation,  Inc^ 
AlMndonment  in  Hamilton  and 
Suwannee  Counties,  FL;  Findings 

The  Commission  has  issued  a 
certificate  authorizing  CSX 
Transportation,  Inc.  to  abandon  its 
15.04-mile  rail  line  between  Jasper 
(milepost  AR-654.06]  and  Live  Oak 
(milepost  AR-669.10)  in  Hamilton  and 
Suwannee  Counties,  FL  The 
abandonment  certificate  will  become 
effective  30  days  ater  this  publication 
unless  the  Commission  also  finds  that: 
(1)  A  financially  responsible  person  has 
offered  Hnancial  assistance  [through 
subsidy  or  purchase]  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
apphcant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section,  AB-OFA."  Any  offer  previously 
made  must  be  remade  within  Uiis  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and'49  CFR  Part  1152. 
Noreta  R.  McGee. 
Secretary. 
|FR  Doc.  88-11391  Filed  5-19-88;  8:45  am)' 

BMJJNQCOOe  703S-01-M 


[Ftonne*  Docktt  Na  31272] 


CSX  Transportation,  Inc^  Acquisition 
Exemptlort;  Certain  Line  of  Norfolk  and 
Western  Railway  Co. 

CSX  Transportation,  Inc.  (CSXT)  has 
filed  a  notice  of  exemption  to  acquire  a 
line  of  railroad  owned  by  Norfolk  and 
Western  Railway  Company  (N&W).  The 
line  extends  between  milepost  V-73.7 
and  milepost  V-75.4  at  Jarratt,  VA,  a 


distance  of  approximately  1.06  miles  of 
main  track,  along  with  approximately 
2.76  miles  of  passing  and  crossover 
track.  The  transaction  was  expected  to 
be  consummated  on  April  28, 1988. 

The  line  CSXT  is  acquiring  is  part  of  a 
longer  line  of  railroad  which  the 
Commission  authorized  to  be 
abandoned  in  Docket  No.  AB-10  (Sub- 
No.  46),  Norfolk  and  Western  Railway 
Company— Abandonment — Between 
Briery  and  Jarratt  in  Prince  Edward, 
Lunenberg,  Brunswick,  Greensville,  and 
Sussex  Counties,  VA  (not  printed), 
served  August  26, 1987.  This  acquisition, 
which  was  noted  in  the  abandonment 
decision,  permits  direct  CSXT  access  to 
a  Georgia  Pacific  Corporation  facility  at 
Jarratt.  Because  that  facility  has  been 
open  to  reciprocal  switching  by  CSXT, 
the  acquisition  of  the  line  will  not 
constitute  a  major  market  extension  by 
CSXT.  See  49  CFR  1180.3(c). 
Accordingly,  the  transaction  falls  within 
the  class  of  transactions  exempted  by  49 
CFR  1180.2(d)(1). 

To  ensure  that  all  employees  who  may 
be  affected  by  the  transaction  are  given 
the  minimum  protection  afforded  under 
49  U.S.C.  10505(g)(2)  and  49  U.S.C.  11347, 
the  labor  conditions  set  forth  in  New 
York  Dock  Ry. — Control— Brooklyn 
Eastern  Dist.  360 1.C.C.  60  (1979),  are 
imposed. 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 
any  time.  The.  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleading  must  be  filed  with  the 
Commission  and  served  on:  Lawrence  R. 
Richmond,  CSX  Transportation,  Inc.,  100 
North  Charles  Street.  Baltimore,  MD 
21201. 

Decided:  May  11, 1988. 

By  the  Commission,  Jane  P.  Mackall, 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee, 

Secretary. 

(FR  Doc.  88-11244  Filed  5-19-68;  8:45  am] 

MLUNQ  COOC  TOSS-OI-H 

IFkiance  Dockat  No.  31267] 

Dallas  Area  Rapid  Transit— Acquisition 
and  Operation  Exemption— Rail  Unas 
Of  Souttiem  Pacific  Transporation  Co.; 
Exemption 

Dallas  Area  Rapid  Transit  (DART),  a 
noncarrier,  has  filed  a  notice  of 
exemption  to  acquire  by  purchase  and 
to  operate  approximately  34  miles  of 
railroad  in  Dallas  and  Collins  Counties, 
TX,  from  Southern  Pacific  Transporation 
Company  (SP).  The  properties  consist  of: 
(a)  The  Soumethun  Branch  line  of 
railroad  from  milepost  273.00  at  Gifford 


Junction  to  milepost  269.78  at  Lovers 
Lane,  in  Dallas  TX,  (b)  the  Ennis 
Subdivision  North  Mainline  of  railroad 
from  milepost  285.10  at  Spring  Creek 
Parkway  in  Piano,  TX,  to  milepost  273.00 
at  Gifford  Junction  in  Dallas,  including 
the  Aprapaho  Lead,  (c)  the  Ennis 
Subdivision  South  (Dallas  Belt)  line  from 
milepost  13.74  at  Gifford  Junction  to 
milepost  6.94  at  GC  &  SF  Overpass  at 
Tenison  Park  in  Dallas,  (d)  the  Athens 
Branch  East  line  of  railroad  from 
milepost  315.00  at  Briggs  Junction  to 
milepost  305.76  at  Rylie  in  Dallas,  and 
(e)  the  Athens  Branch  West  out-of- 
service  line  from  milepost  317.92  at  Hall 
Street  to  milepost  315.00  at  Briggs 
Junction  in  Dallas,  less  portions  of  the 
line  segment  previously  conveyed  by  SP 
to  the  City  of  Dallas. 

The  transaction  was  expected  to  be 
consummated  on  April  28, 1988.  A  grant 
of  trackage  rights  to  SP  over  part  of  the 
lines  that  were  to  be  sold  to  DART  is  the 
subject  of  a  notice  of  exemption  filed 
concurrently  in  Finance  Docket  No. 
31270,  Southern  Pacific  Transportation 
Company— Trackage  Rights 
Exemption — Dallas  Area  Rapid  Transit. 
Another  grant  of  trackage  rights  to  SP's 
affiliate,  St.  Louis  Southwestern 
Railway  Company,  is  the  subject  of  a 
notice  of  exemption  filed  in  Finance 
Docket  No.  31278,  St.  Louis 
Southwestern  Railway  Company — 
Trackage  Rights  Excemption — Dallas 
Area  Rapid  Transit.  Any  comments 
must  be  filed  with  the  Commission  and 
served  on:  Lonnie  E.  Blaydes,  Jr.,  601 
Pacific  Avenue,  Dallas,  TX  75202. 

DART  must  preserve  intact  all  sites 
and  structures  more  than  50  years  old 
until  compliance  with  the  requirements 
of  Section  106  of  the  National  Historic 
Preservation  Act,  16  U.S.C.  470  is 
achieved.  See  Class  Exemption  for  the 
Acquisition  and  Operation  of  Rail  Lines 
under  49  U.S.C.  10901. I.C.C.2d 


-.  served  February  17. 1988. 


The  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10S05(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  May  16, 1988. 

By  the  Commission,  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  88-11&2  Filed  5-19-88;  8:45  amj 

BtLUNQ  COOE  7035-01-M 


[Finanoe  Docket  No.  30800  (Sul>-Na  1)] 

Exempt  Transaction  To  Merge 
Oklahoma,  Kansas  and  Texas  Railroad 
Co.  Into  Missouri-Kansas-Texas 
Railroad  Co. 

Missouri-Kansas-Texas  Railroad 
Company  (MKT)  and  Oklahoma,  Kansas 
and  Texas  Railroad  Company  (OKT) 
have  filed  a  notice  of  exemption  for 
OKT  to  merge  into  MKT. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  review  and 
approval  under  49  CFR  1180.2(d)(3).  It  is 
a  transaction  which  will  not  result  in 
adverse  changes  in  service  levels, 
significant  operational  changes,  or  a 
change  in  the  competitive  balance  with 
carriers  outside  the  corporate  family. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  merger  sh^l  be  protected  pursuant 
to  New  York  Dock  Ry— Control- 
Brooklyn  Eastern  District,  360 1.C.C.  60 
(1979). 

Petitions  to  revoke  this  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  Michael  E. 
Roper,  701  Commerce  Street,  Dallas,  TX 
75202. 

Decided:  May  13, 1988. 

By  the  Commission,  Chairman  Gradison. 
Vice  Chairman  Andre,  Commissioners 
Sterrett,  Simmons  and  Lamboley. 
Commissioner  Simmons  concurred  with  a 
separate  expression.  Commissioner 
Lamboley  concurred  in  part  and  dissented  in 
part  with  a  separate  expression. 
Commissioner  Sterrett  did  not  participate. 
Noreta  R.  McGee. 
Secretary. 

[FR  Doc.  88-11293  Filed  5-19-88;  8:45  am] 

BILUNO  COOE  7035-01-M 


[Docket  No.  AB-102  (Sul>-No.  17)] 

Missouri-Kansas-Texas  Railroad  Co.— 
AlMndonment— in  Bourt)on,  Crawford, 
Neosho,  and  Labette  Counties,  KS; 
Findings 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
the  Missouri-Kansas-Texas  Railroad 
Company  to  abandon  its  43.3-mile  line 
of  railroad  between  milepost  340.5  near 
Griffith  and  milepost  383.8  near  Parsons 
in  Bourbon.  Crawford.  Neosho,  and 
Labette  Counties,  KS. 

A  certificate  will  be  issued 
authorizing  this  abandonment  unless 
within  15  days  after  this  publication  the 


Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  assistance  (tlirough  subsidy  or 
purchase)  to  enable  the  rail  service  to  be 
continued;  and  (2)  it  is  likely  that  the 
assistance  would  fully  compensate  the 
railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Conunission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section,  AB-OFA."  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  Part  1152. 

Decided:  May  13, 1988. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Andre,  Commissioners 
Sterrett,  Simmons  and  Lamboley. 
Commissioner  Simmons  concurred  with  a 
separate  expression.  Commissioner 
Lamboley  concurred  in  part  and  dissented  in 
part  with  a  separate  expression. 
Commissioner  Sterrett  did  not  participate. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  88-11296  Filed  5-19-88;  8:45  amj 

BILUNG  CODE  703S41-II 


[Docktt  No.  AB-102  (Sut>-No.  19X] 

Missouri-Kansas-Texas  Railroad  Co.— 
Abandonment  Exemption— In 
Montgomery  County,  KS,  and  Nowata 
County,  OK;  Exemption 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  2.2-mile  line  of  railroad  between 
milepost  A-168.7  at  Coffeyville,  KS,  and 
Milepost  A-170.9  at  South  Coffeyville, 
OK,  in  Montgomery  County,  KS,  and 
Nowata  County,  OK. 

Applicant  has  certified:  (1)  That  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

Applicant  has  filed  an  environmental 
report  which  shows  that  no  significant 


environmental  or  energy  impacts  are 
likely  to  result  from  the  abandonment. 
The  Section  of  Energy  and  Environment 
(SEE)  prepared  an  Environmental 
Assessment  (EA)  which  has  been  served 
on  all  parties.  Other  interested  persons 
may  obtain  a  copy  of  the  EA  from  SEE 
by  writing  to  it  (Room  3115,  Interstate 
Commerce  Commission,  Washington, 
DC  20423)  or  by  calling  Cari  Bausch, 
Chief,  SEE  at  (202)  275-7316. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

The  exemption  will  be  effective  June 
18, 1988  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  and 
formal  expressions  of  intent  to  file  an 
offer  '  of  financial  assistance  under  49 
CFR  1152.27(c)(2)  must  be  filed  by  May 
31, 1988,  and  petitions  for 
reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  June  8, 1988 
with: 

Office  of  the  Secretary, 
Case  Control  Branch. 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative: 

Michael  E.  Roper, 
701  Commerce  Street, 
Dallas,  TX  75202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Decided:  May  13. 1988. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Andre,  Commissioners 
Sterrett,  Simmons  and  Lamboley. 
Commissioner  Simmons  concurred  with  a 
separate  expression.  Commissioner 
Lamboley  concurred  in  part  and  dissented  in 
part  with  a  separate  expression. 
Commissioner  Sterrett  did  not  participate. 

Noreta  R.  McGee, 

Secretary. 

[FR  Doc.  88-11295  Filed  5-19-88:  8:45  amj 

BtLUNO  COOE  7035-01-M 


'  See  Exemption  of  Rail  Line  Abandonments  or 
Discontinuance— Offers  of  Financial  Assistance.  4 
I.C.C.2d  164  (1987)  and  publistied  at  52  FR  48440 
(1987). 
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[Dodm  MOk  AB-103  (SHb-No  1ft» 

Missouri-Kaiieas-Texas  Railroad  Co.— 
AtMndonment— In  PMtis  and  Henry 
Counties.  liO;  Hndings  j 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
the  Missooh-iCansas-Texas  Railroad 
Company  to  abandon  its  33.6-mi)e  line 
of  railroad  between  milepost  229^  near 
Sedalia  and  milepost  262.6  near  North 
Clinton  in  Pettis  and  Henry  Counties, 
MO. 

A  certificate  wiO  be  issued 
authorizing  this  abandonment  unless 
within  15  days  after  this  publication  the 
Commission  also  finds  that;  (1)  A 
financially  responsible  person  has 
offered  assistanca  (through  subsidy  or 
purchase)  to  enable  the  rail  service  to  be 
continued;  and  (2)  it  is  likely  that  tfw 
assistance  would  fully  compensate  the 
railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower-left-hand  ctvner  of  the 
envelope  containing  the  offer  "Rail 
Section.  AB-OFA."  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
fmancial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  Part  1152. 

Decided:  May  13, 1909. 

Bjr  the  Commission.  Chaiman  Gradison, 
Vice  Chairman  Andre,  Coanmauanen 
Sterrett.  Simmons  and  Lamboley. 
Commissioner  Simmons  concurred  with  a 
separate  expression.  Commiasioner 
L.amboIey  concurred  in  part  and  dissented  in 
part  with  a  separate  expression. 
Commissioner  Sterrett  did  not  participate. 
Nonta  R.  McGm. 
Secretary. 
[FR  Doc.  88-11297  Filed  5-19-^;  8:45  am] 
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[Docket  No.  AB-102  (SiiMio.  t«X)l 

Missouri-Kansas-TeMs  Raitoad  Co.— 
Abandonment  Exemption— in  Comal 
County,  TX 

AGEMCTt  Interstate  Commerce 

Commission. 

AcnON:  Notice  of  exemption. 

summary:  The  Interstate  Conunerce 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
10903.  et  seq.,  the  abandonment  by  tKe 
Missouri-iCansas-Texas  Railroad 
Company  of  a  ie.7-mile  line  of  railroad 
between  milepost  M-995.9  near  Hunter 


and  milepost  M-1012.6  near  Ogden  in 
Comal  County.  TX,  nibject  to  standard 
em|^]ree  protective  oonditiain.  A 
segment  of  the  abendoned  track  serving 
New  Braonfela.  TX.  will  remain  in 
service  as  indostrial  track.  Shippers  are 
advised  that  industrial  track  is  not 
subiect  to  tiie  abandonment  iuriadictimi 
of  the  Commission  or  the  State  of  Texas. 
Accordingly,  if  they  do  not  seek 
reconsideration  and  the  exemption 
becomes  effective,  shippers  will  have  no 
agency  recourse  if  MICT  subsequently 
discontinues  service  at  New  Bramifels. 
DATES;  This  exemption  is  effiective  on 
Jime  19, 1966.  Petitions  \o  stay  must  be 
filed  by  June  6, 1988,  and  petitions  for 
reconsideration  nnist  be  filed  by  June  14, 
1988. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-102  (Sub-No.  18X  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

(2)  Petitioner's  representative:  Michael 
E.  Roper.  701  Conunerce  Street. 
Dallas.  TX  75202. 

FOR  FURTHER  WRMMMTWH  contact: 
Joseph  H.  Dettmar.  (202)  275-7245  [TDD 
for  hearing  impaired:  (202)  275-1721  J. 
SUPPLEMENTARY  INFORMATION: 

Additional  informatioD  is  contained  in 
the  Conmiission's  decinon  in  F.  D.  No. 
30800.  To  purchase  a  copy  of  the  full 
decision,  write  to  Dynamic  Concepts, 
Inc.,  Room  2229,  Interstate  Commerce 
Commission  Building.  Washington,  DC 
20423,  or  call  (202)  289-4357/4359  (D.C. 
Metropolitan  area],  (assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721  or  by 
pickup  from  E^amic  Concepts,  bic  in 
Room  2229  at  Commission 
headquarters). 

Decided:  May  13. 1988. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Andre,  Commissioners 
Sterrett,  Simmons  and  Lambdey. 
Commissioner  Simmonft  concomd  with  a 
separate  exprcaatoD.  CooMniaaianer 
Lambotey  caacaned  in  put  and  dissented  in 
put  with  a  separate  expression. 
CommiasioQef  Stenen  did  not  participate. 
NoreU  R.  MoGm. 
Secretory. 
[FR  Doc.  aB-11301  Filed  $-l»-eft  8:4S  am) 

aiLLNWCOBC; 


[Docket  No.  A»-102  (S«i»-No.  23X)I 


Missourf-Kansas^Twas  Railroad  Co.— 
Abandofifnent  Exemption— In  Fannin 
and  Hont  Coan1ies,TX;  Exemption 

Applicant  has  filed  a  notice  of 
exen^ition  onder  49  CFR  1152  Sabpart 
F — Exempt  Abandonments  to  abandon 
its  25.5-mile  line  of  railroad  between 


milepost  D-68&1  at  Trenton  and 
milepost  I>-713.6  near  Greenville,  in 
Fannin  and  Hunt  Counties.  TX. 

Applicant  Itas  certified:  (1)  That  no 
local  traffic  has  moved  over  tbe  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  tbe  line  or  may  be 
rerouted,  and  (2)  that  no  formal 
com|riaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  tbe 
Commission  or  any  U.Sw  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2'year  period. 
The  api»opriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

Applicant  has  filed  an  envnonmental 
report  which  shows  that  no  significant 
environmental  or  energy  impacts  are 
likely  to  result  from  the  alnndonmenL 
The  Section  of  Energy  and  Environment 
(SEE)  prepared  an  Environmental 
Assessment  (EA)  which  has  been  served 
on  all  parties.  Odier  interested  persons 
may  obtain  a  copy  of  the  EA  from  SEE 
by  writing  to  it  (Room  3115,  faiterstate 
Commerce  Coounission,  Washington. 
DC  20423)  or  by  calHng  Car)  Bausch. 
Chief.  ^E  at  (202)  275-73ia 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  sliall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.-^ 
Abandoament-Gosheiu  360 1.CC.  91 
(1979).  To  address  whether  this 
condition  adeqnately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U5.C.  10505(d) 
must  be  filed. 

The  exemption  will  be  affecbve  June 
18, 1988  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  and 
formal  expressioos  of  intent  to  file  an 
offer  *  of  fmancial  assistance  under  49 
CFR  1152.27(c)(2)  must  be  filed  by  May 
31, 1988,  and  petitions  for 
reconsideration,  including 
environmental  energy,  and  public  use 
coDcems.  must  be  filed  by  {une  8, 1988 
with: 
Office  of  the  Secretary,  Case  Control 

Branch,  Interstate  Commerce 

Commission.  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Connnissioo  shook)  be  sent  to 
apfdicant's  representative: 

Midtael  E.  Roper,  701  Conunerce  Street, 
Dallas,  TX  75202. 


*  See  F.reaptioa  of  Rail  Lia»  Abandonamat*  or 
Discootinuance— Offers  of  F7naacial  Aaiatanca,  4 
I.C.CZd  104  (ISOT)  aiNi  potriistied  at  52  FR  4S«40 
(1987). 


If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Decided:  May  13, 1986. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Andre,  Commissioners 
Sterrett,  Simmons  and  Lamboley. 
Commissioner  Simmons  concurred  with  a 
separate  expression.  Commissioner 
Lamboley  concurred  in  part  and  dissented  in 
part  with  a  separate  expression. 
Commissioner  Sterrett  did  not  participate. 

Noteta  R.  McGee, 

Secretary. 

JfR  Doc  88-11300  Filed  5-19-88;  8:45  am) 

BILUNG  COOE  703S-01-M 


(Docket  No.  AB-102  (Sub-No.  21X] 

Mlssouri-Kansas-Texas  Railroad  Co.— 
Abandonment  Exemption— In  Grayson 
County,  TX;  Exemption 

Apphcant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  10.51-mile  line  of  railroad  between 
milepost  P-662.54  at  Denison  and 
milepost  P-673.05  at  Sherman,  in 
Grayson  County.  TX. 

Applicant  has  certified:  (1)  That  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commisison  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

Applicant  has  filed  an  environmental 
report  which  shows  that  no  significant 
environmental  or  energy  impacts  are 
likely  to  result  form  the  abandonment. 
The  Section  of  Energy  and  Environment 
(SEE)  prepared  an  Environmental 
•Assessment  (EA)  which  has  been  served 
on  all  parties.  Other  interested  persons 
may  obtain  a  copy  of  the  EA  from  SEE 
by  writing  to  it  (Room  3115,  Interstate 
Commerce  Commission,  Washington, 
DC  20423)  or  by  calling  Carl  Bausch. 
Chief,  SEE  at  (202)  275-7316. 

As  a  condition  to  use  of  this 
exemption.  (1)  applicant  shall  comply 
with  section  106  of  the  National  Historic 
Preservation  Act  with  respect  to  the  Ray 
and  Downtown  Yards  in  Denison;  and 
(2)  any  employee  affected  by  the 
abandoment  shall  be  protected  pursuant 
to  Oregon  Short  Line  R.  Co.— 
•Abandonment-Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 


condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

The  exemption  will  be  effective  June 
18, 1988  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  and 
formal  expressions  of  intent  to  file  an 
offer  '  of  financial  assistance  under  49 
CFR  1152.27(c)(2)  must  be  filed  by  May 
31, 1988,  and  petitions  for 
reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  June  8, 1988 
with: 

Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative: 
Michael  E.  Roper,  701  Commerce  Street, 

Dallas,  TX  75202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  inition. 

Decided:  May  13, 1988. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Andre,  Commissioners 
Sterrett,  Simmons  and  lamboley. 
Commissioner  Simmons  concurred  with  a 
separate  expression.  Commissioner 
Lamboley  concurred  in  part  and  dissented  in 
part  with  a  separate  expression. 
Commissioner  Sterrett  did  not  participate. 

Noreta  R.  McGee. 

Secretary. 

[FR  Doc.  88-11299  Filed  5-19-88:  8:45  am] 

BILUNG  CODC  7O3S-01.4I 

(Docket  No.  AB-102  (Sub-No.  22X)] 

Missouri-Kansas-Texas  Railroad  Co.— 
Abandonment  Exemption— In  Grayson 
County,  TX;  Exemption 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  14.8-mile  line  of  railroad  between 
milepost  D-659.5  at  Denison  and 
milepost  D-674.3  near  Bells,  in  Grayson 
County,  TX. 

Applicant  has  certified:  (1)  That  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  fine  either  is  pending  with  the 


Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

Applicant  has  filed  an  environmental 
report  which  shows  that  no  significant 
environmental  or  energy  impacts  are 
likely  to  result  from  the  abandonment. 
The  Section  of  Energy  and  Environment 
(SEE)  prepared  an  Environmental 
Assessment  (EA)  which  has  been  served 
on  all  parties.  Other  interested  persons 
may  obtain  a  copy  of  the  EA  from  SEE 
by  writing  to  it  (Room  3115,  Interstate 
Commerce  Commission,  Washington. 
DC  20423]  or  by  calling  Carl  Bausch, 
Chief,  SEE  at  (202)  275-7316. 

As  a  condition  to  use  of  this 
exemption,  (1)  Applicant  shall  comply 
with  section  106  of  the  National  Historic 
Preservation  Act  with  respect  to  the  Ray 
and  Downtown  Yards  in  Denison;  (2) 
applicant  should  consult  with  the 
Texoma  Regional  Plaiming  Commission 
prior  to  bridge  removal;  and  (3]  any 
employee  affected  by  the  abandonment 
shall  be  protected  pursuant  to  Oregon 
Short  Line  R.  Co.-Abandonment-Goshen, 
360 1.C.C.  91  (1979).  To  address  whether 
this  condition  adequately  protects 
affected  employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

The  exemption  will  be  effective  June 
18, 1988,  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  and 
formal  expressions  of  intent  tlo  file  an 
offer  '  of  financial  assistance  under  49 
CFR  1152.27(c)(2)  must  be  filed  by  May 
31, 1988.  and  petitions  for 
reconsideration,  including 
environmental,  energy  and  public  use 
concerns,  must  be  filed  by  June  8. 1988 
with: 
Office  of  the  Secretary,  Case  Control 

Branch,  Interstate  Commerce 

Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative: 
Michael  E.  Roper,  701  Commerce  Street, 

Dallas,  TX  75202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Decided:  May  13, 1988. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Andre,  Commissioners 
Sterrett,  Simmons  and  Lamboley. 
Commissioner  Simmons  concurred  with  a 
separate  expression.  Commissioner 


'  See  Exemption  of  Hail  Line  Abandonments  or 
Discontinuance-Offers  of  Financial  Assistance,  4 
I.C.C.  2d  164  (1967)  and  published  at  FR  52  48440 
(1987). 


•  See  Exemption  of  Roil  Line  Abandonments  or 
Discontinuance — Offers  of  Financial  Assistance,  4 
I.C.C.2d  164  (1987)  and  published  at  52  FR  48440 
(1987). 
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Lamboley  concnired  in  part  and  disaented  in 

part  with  a  separate  expressioo. 

ComBiasioner  Slerrett  did  not  participate. 

NonUlLMcGe*. 

Secretary. 

(FR  Doc.  88-11298  Filed  5-1»-«8c  &45  ami 


[Docket  N(k  AB-3  (Sl*-Na  62)1 

Misaouri  Pacific  RaMrosd  Cow 
Abandonment;  Buffer  County,  KS 

The  Commission  has  issued  a 
certificate  authorizing  the  Missouri 
Pacific  Railroad  Company  to  abandon 
its  19.7-mile  tine  of  railroad  between 
milepost  454.7  near  Eldordo  and 
milepost  474.4  near  Whitewater,  in 
Butler  County.  KS.  The  abandonment 
certificate  will  become  effective  30  days 
after  this  publication  tmless  the 
Commission  also  finds  that  (1]  A 
financaaUy  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  rail 
service  to  be  continued:  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  from 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section.  AB-OFA."  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  craitinued  rail 
service  are  contained  in  4B  U.S.C  10905 
and  49  CFR  Part  1152.  | 

Decided:  May  13, 1988. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Andre,  Commissioners 
Sterrett,  Simmons  and  Lamboiey. 
Commissioner  Simmons  concurred  with  a 
separate  expression.  Commissioner 
Lamboiey  concurred  in  part  and  dissented  in 
part  with  a  separate  expreaaion. 
Commissioner  Sterrett  did  not  participate. 
Noreta  R.  McGee. 
Secretary. 
[FR  Doc  88-11302  Filed  5-l»-88:  8:45  am] 

BHAJNO  CODE  7tlS-0t-M 


[Docket  No.  AB-3  (I 


•3)1 


Missouri  Pacific  RailroMi  Co.; 
Abandonment;  OtaeuISM 
Hughes.  Pontotoc  Coal.  Johnatefi. 
Atoka,  and  Brian  Counties.  Ot( 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
the  Missouri  Pacific  Railroad  Company 
to  abandon  its  123.6-mile  line  of  railroad 


between  milqKWt  1744)  near  Henryetta 
and  milepost  297.6  near  Dvant  in 
Okmulgee.  Oi^fiiskee.  Hughes,  Pontotoc. 
Coal,  Johnston,  Atoka,  and  Brian 
Counties,  OiC 

A  certificate  will  be  iaaned 
authorizing  this  abuHkniment  unless 
within  15  days  after  this  publication  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
.  offered  assistance  (through  subsidy  or 
purchase)  tp  enable  the  rail  service  to  be 
continued;  and  (2)  it  is  likdBy  that  the 
assistance  would  fully  conqjiensate  the 
railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  fiom 
publication  of  this  Notice.  Thie  following 
notation  shall  be  typed  in  bold  face  on 
the  loWer-left-hand  comer  of  the 
envelope  containing  the  offer  "RaO 
SectioB,  AB-OFA."  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedure*  regarding 
Hnancial  assistance  for  contimied  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  Part  1152. 

Decided:  May  13. 196a 

By  the  Commisaiaa.  Chairman  Gradison. 
Vice  Chairman  Andre.  CommissiaDers 
Sterrett,  Simmons  and  Lamboiey. 
Commiaaioner  Stmmocts  conctBred  with  a 
separate  expression.  Commissioner 
Lamboiey  concurred  in  part  and  dissented  in 
part  with  a  separate  expression. 
Commissioner  Sterrett  did  not  participate. 
Noreta  R.  McGae, 
Secretary. 
(FR  Doc.  88-11303  Filed  5-19-88:  8.45  am] 

BIUJNQ  COOE  TUS-OI-M 


[Docket  Na  AB-3  (SuMlo  «4X)] 

Missouri  Pacific  Railroad  Co.; 
Abandonment  Exemption;  fn  Sumner 
County,  KS 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  14.4-raile  line  of  railroad  between 
milepost  544.5  near  Riverdale  and 
milepost  55&S  near  Conway  Springs,  in 
Sumner  County,  KS. 

Applicant  has  certified  (1)  That  no 
local  traffic  has  nwved  over  the  line  for 
at  least  Z  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user]  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 


The  tqqjNropriale  State  agency  has  been 
notified  in  wiitiiig  at  least  10  days  prior 
to  the  filing  at  tins  notice. 

Applicant  has  filed  an  environmental 
report  which  shows  that  no  significant 
environmental  or  energy  impacts  are 
likely  to  result  from  Ae  abandonment 
The  section  of  Energy  and  Enviranment 
(SEE)  prepared  an  EnTiranmental 
Assemment  (EA)  which  has  been  served 
on  all  parties.  Otfier  interested  persons ' 
may  obtain  a  copy  of  the  EA  from  SEE 
by  writing  to  it  (Room  3115.  Interstate 
Commerce  Commission.  Washington, 
DC  aM23)  or  by  callii«  Carl  Bausch. 
Chief,  see  at  (202)  275-7316. 

As  a  condition  to  use  ol  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregoa  Short  Line  R.  Co.- 
Abandonmeat-Goshai,  360  LCC  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  ftn-  partial 
revocation  tmder  49  U.S.C.  10505(d) 
mast  be  filed. 

The  exemption  will  be  effective  Jtme 
18. 1988  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  and 
formal  expressions  of  intent  to  file  an 
offer  '  of  financial  assistance  under  49 
CFR  115Z.27(c)(2)  must  be  filed  by  May 
31, 1988,  and  peti'tions  for 
reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  June  8. 1968 
with: 

Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington,  DC  20423 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative: 
Joseph  D.  Anthofer,  Jeanna  L.  Regier. 

Room  laa  1416  Dodge  Street.  Omaha, 

NE  68179 

U  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  iaitio. 

Decided:  May  13. 1988. 

By  the  Commission,  Chairman  Gradison. 
Vice  Chairman  Andre,  Commissioners 
Sterrett.  Simmons  and  Lansboley. 
CommisaMTner  Simmons  concurred  with  a . 
separate  expressioo.  Commissioner 
Lamboiey  concurred  in  part  and  dissented  in 
part  with  a  separate  expreaaian. 
Commissioner  Sterrett  did  not  participate. 
NonlaK.McGM. 
Secretary. 
[FR  Ooc  a8-1130«  Filed  5-19-88:  ft4SMi) 

BlUJNe  COK  7WS-SMt 


[Docket  No.  AB-244  (Sub-Na  tX» 

OldalKNna,  Kansas  And  Texas  Railroad 
Co.;  Abandonment  Lxemplion  in 
Dickinson  County,  tCS 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandoomeots  to  abandon 
its  7.5-mile  line  of  railroad  between 
milepost  S-172.8  at  North  Herington  and 
milepost  S-180.3  at  Woodbine,  in 
Dickinson  County,  KS. 

Applicant  has  certified:  (1)  That  no 
local  traffic  has  moved  ov»  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  enti'ty  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  Slate  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

Api^icant  has  filed  an  environmental 
report  which  shows  that  no  significant 
environmental  or  energy  impacts  are 
Ukely  to  result  from  the  abandonment 
The  Section  of  Energy  arid  Environment 
(SEE)  prepared  an  Environmental 
Assessment  (EA)  which  has  been  served 
on  aV  parties.  OUier  interested  persons 
may  obtain  a  copy  of  the  EA  from  SEE 
by  writing  to  it  (Room  3115,  Interstate 
Commerce  Commission.  Washington. 
DC  20423)  or  by  callmg  Carl  Bausch. 
Chief,  SEE  at  (202)  275-7316. 

As  a  condition  to  use  of  this 
exemption,  (1)  applicant  should  consult 
with  the  Kansas  Fish  and  Game 
Commission  prior  to  any  salvage 
operations  near  Lyon  Creek,  and  (2)  any 
employee  affected  by  the  abandonment 
shall  be  protected  pursnant  to  Oregon 
Short  Line  R.  Co.-Abandonment-Goshen, 
360 1.C.C.  91  (1979).  To  address  irfiether 
this  condition  adequatdy  prutects 
affected  employees,  a  petition  for  partial 
revocation  under  49  U.S.C  10S06(d) 
mast  be  filed. 

The  exemption  will  b^  effective  )une 
18. 1968  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  and 
formal  expressions  of  intent  to  file  an 
offer  ■  of  financial  assistance  under  49 
CFR  1152.27(cH2)  nuist  be  filed  by  May 
31, 1988.  and  petitions  for 
reconsideraticm.  indudiag 
environaentak  energy,  and  public  use 


concerns,  must  be  filed  by  June  8, 1988 

with: 

Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Comraeice 
Commission.  Waritington.  DC  20423 
A  copy  of  any  petition  filed  with  the 

Commission  should  be  sent  to 

applicant's  representative: 

Michael  E.  Roper,  701  Commerce  Street. 
Dallas.  TX  75202 
If  the  notice  of  exemption  ccwtains 

false  or  mirieading  information,  use  of 

the  exemption  is  void  ab  initio. 

Decided  ftfey  13. 1988. 

By  the  Gammmmem.  Chasman  Gradison. 
Vice  Chaineaai  Amtac;  Commissioners 
Sterrett,  Simmoos  and  Lomboiey. 
Commissioner  Simmons  concurred  with  a 
separate  expression.  Commissioner 
Lamboiey  concurred  in  part  and  dissented  in 
part  with  a  separate  expression. 
Commisnoner  Sterrett  did  not  participate. 
Noreta  R.  McGee, 
Secretary. 
(FR  Doc.  88-11305  Filed  5-19-88: 8:45  am) 

BiLUNG  COOE  703S4I1-M 


[Hnanee  Docket  No.  3127t) 

St  Louis  Souttweestsrw  vaivvay  Co. 
Trackage  Rights  Exemption — Dallas 
area  Rapid  Transit;  Exemption 

Dallas  Area  Rapid  Transit  (DART) 
has  agreed  to  grant  trackage  rights  to  St. 
Louis  Soutbwratem  Railway  Company 
(SSW)  over  aline  of  railroad  in  DaJlas 
and  Collins  Counties,  TX.  a  total 
distance  of  approximately  18.89  miles. 
DART  has  agreed  to  grant  bridge 
trackage  rights  to  SSW  between 
milepost  6.94  at  GC  ft  SF  Overpass  in 
Dallas  and  milepost  282.10  at  Piano.  TX. 
The  trackage  rights  became  effective  on 
May  5. 1988. 

A  transaction  relating  to  a  similar 
grant  of  trackage  rights  to  SSW's 
affiliate.  Southern  Pacific 
Transportation  Company,  is  the  subject 
of  a  notice  of  exemption  filed  in  Finance 
Docket  No.  3127Qi  Southern  Pacific 
Transportation  Company — Trackage 
Rights  Exemption — Dallas  Area  Rapid 
Transit.  *  This  notice  is  filed  under  49 
CFR  1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  105O5(d]  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
tranaction. 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 


■  See  Exemption  of  Rail  Line  AbaaAmtnetOs  or 
Discontinuanee-Offen  ofFhnmdml  Aasialoiicm.  4 
ICCza  1M  (IflV)  aad  piUiikti  at  S  FJL  ttMO 
(1967). 


*^  See  Exemptoa  of  RoH  Litie  AbandoaptenU  or 
DigcontmwjBce—Offen  efFimancml  AsMiatance.  4 
I.CC^d  1S4  (1987)  and  publislied  at  52  FJL  48440 
(19B7I 


■  In  Finance  Docket  No.  31287.  OaUae  Area  Rapid 
Transit — Acquisition  and  Operation — Rail  Lines  of 
Soutliem  Pacific  Transportation  Company.  DAJRT 
nied  a  notice  cfgifpHw  to  acqairc  tarn  SP  and 
operate  34  miles  of  rail  liac  iachidms  li»  line  that  ii 
the  subject  of  the  trackage  rights  grant  here. 


the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  IVestem  Ay. 
Co.— Trackage  RigfOa—BN.  3M  LC.C 
605  (1978),  as  modified  by  Mendodoo 
Coast  Ry.,  Ina^i^ease  aad  Operate,  360 
I.C.C.  653  (1980). 

Date*  May  16, 1988. 

By  the  Commission,  (ane  F.  MackalL 
Director.  Office  of  Proceedings. 
Noreta  R.  McGoe. 
Secretary. 
[FR  Dog.  88-11294  Filed  5-l»-«8:  8:45  am} 

BNJJMa  COOE  WM-aMI 


[Finance  Docket  Na  312701 

Southern  Pacific  Transportation  Co.; 
Trackage  Rights  Exemption  by  Dallas 
Area  Rapid  Transit 

Dallas  Area  Rapid  Transit  (DART) 
has  agreed  to  grant  trackage  rights  to 
Southern  Pacific  Transportation 
Company  (SP)  over  certain  lines  of 
railroad  in  Dallas  and  Collins  Counties. 
TX.  a  total  distance  of  approximately 
27.89  miles.  DART  has  agreed  to  grant 
trackage  rights  to  SP:  (a)  Between 
milepost  315l00  at  Briggs  )unctkm  and 
milepost  306.76  at  Rylie:  and  (b) 
between  milepost  6.94  at  GQ  &  SF 
Overpass  at  Tenison  Park  in  Dallas  and 
milepost  282.10  at  Piano.  TX.  The 
trackage  rights  became  effective  on 
April  28, 1988. 

DART,  a  rwncarrier.  has  filed 
concurrently  a  notice  of  exemption  in 
Finance  Docket  No.  31287,  Dallas  Area 
Rapid  Transit — Acquisition  and 
Operation  Exemption — Rail  Lines  of 
Southern  Pacific  Transportation 
Company,  relating  to  DART'S  purchase 
and  operation  of  34  miles  of  line  in 
Dallas  and  Collins  Counties,  TX, 
including  the  line  that  is  the  subject  of 
the  trackage  rights  grant  here.  The  lines 
were  expected  to  be  purchased  from  SP 
on  April  28. 1988. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revise  tire 
exemption  under  49  U.S.C  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction. 

As  a  condition  to  use  this  exemption, 
any  employees  affected  by  the  trackage 
rights  will  be  protected  pursuant  to 
Norfolk  and  Western  Ry.  Co. — Trackage 
Rights— BN.  354  LCC  606  (1978).  as 
modified  by  Mendocino  Coast  Ry., 
Inc.— Lease  and  Operate.  360  LCC.  653 
(1980). 

Where  a  noncarrier  that  is  purchasing 
a  line  acquires  incidental  trackage  rights 
for  purposes  ci  facilitating  its  operations 
over  the  purchased  line,  that  acq^uisition 
of  incidental  trackage  rights  is  governed 


I 
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by  49  U.S.C.  10901.  See  Class 
Exemption-Acq  & Oper.  ofR.  Lines' 
under  49  U.S.C.  10901, 1 1.C.C.2d  810 
(1985).  As  a  result,  the  imposition  of 
labor  protective  conditions  is  . 

discretionary.  A  different  situation 
exists  where  a  seller  is  acquiring 
trackage  rights  over  the  line  it  has  just 
sold.  The  latter  trackage  rights 
acquisition  is  governed  by  49  U.S.C. 
11343  and  accordingly,  the  imposition  of 
labor  protective  conditions  is 
mandatory.  While  SP  maintains  that 
labor  protection  should  not  be  imposed 
it  implicitly  has  acknowledged  that  the 
trackage  rights  transaction  is  governed 
by  section  11343.  in  filing  its  notice  of 
exemption  under  49  CFR  1180.2(d)(7). 

Dated:  May  13. 1988. 

By  the  Commission,  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Nonta  R.  McGee. 
Secretary. 
[FR  Doc.  11444  Filed  5-19-88:  8:45  am] 

nUJNO  COOE  7O3S-01-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Judgment 
Pursuant  to  ttte  Clean  Air  Act; 
University  q|  Massachusetts 

In  accordance  with  Departmental 
policy,  28  CFR  9  50.7.  notice  is  hereby 
given  that  a  proposed  Consent  Judgment 
in  United  States  v.  University  of 
Massachusetts  has  been  lodged  with  the 
United  States  District  Court  for  the 
District  of  Massachusetts.  The  consent 
judgment  addresses  alleged  violations 
by  the  University  of  Massachusetts  of 
the  Clean  Air  Act  in  regard  to  its  boiler 
plant  at  its  Amherst,  Massachusetts 
campus. 

The  proposed  Consent  Judgment 
requires  the  University  of 
Massachusetts  to  pay  a  civil  penalty  of 
$20,000  and  enjoins  the  University  to 
comply  with  310  C.M.R.  Section  7.02  of 
the  particulate  matter  emission 
limitations  of  the  Massachusetts  State 
Implementation  Plan  and  the  Clean  Air 
Act.  42  U.S.C.  7401  et  seq. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent 
Judgment.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General.  Land  and  Natural  Resources 
EHvision.  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  University  of 
Massachusetts,  D.J.  Ref.  number  90^5-2- 
1-923. 

The  proposed  Consent  Judgment  may 
be  examined  at  the  office  of  the  United 


States  Attorney.  District  of 
Massachusetts.  1107  John  W. 
McCormack.  Post  Office  and 
Courthouse,  Boston.  Massachusetts 
02109.  and  at  the  Office  of  Regional 
Counsel,  United  States  Environmental 
Protection  Agency,  Region  I.  John  F. 
Kennedy  Federal  Building,  Rm.  2003. 
Boston.  Massachusetts  02203.  Copies  of 
the  Consent  Judgment  may  also  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division,  Department  of 
Justice,  Room  1517.  Ninth  Street  and 
Pennsylvania  Ave..  NW.,  Washington, 
DC  20530.  A  copy  of  the  proposed 
Consent  Judgment  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division. 
Department  of  Justice.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
name  and  D.J.  Ref.  number. 
Roger  |.  Marzulla. 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
[FR  Doc.  88-11370  Filed  5-19-88;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  ttie  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review 

As  necessary,  the  Department  of 
Labor  will  publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in.  Each  entry  may 
contain  the  following  information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 


The  OMB  and  Agency  identification 
numbers,  if  applicable. 

Howoften  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Quesdons 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson.  Office  of  Information 
Management.  U.S.  Department  of  Labor. 
200  Constihition  Avenue.  NW..  Room  N- 
1301.  Washington.  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS).  Office  of  Management 
and  Budget,  Room  3208,  Washington,  DC 
20503  (Telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Revision 

Bureau  of  Labor  Statistics 

Consumer  Price  Index  Housing  Survey 
1220-0034;  BLS  2221.  BLS  222R.  BLS  222S. 

BLS  222NC.  BLS  222.01 1/R  BLS  222.02 

I/R 
Semiannually/annually 
Individuals  or  households:  Business  or 

other  for  profit;  Small  businesses  or 

organizations 
112.357  responses;  13.841  hours;  6  forms 

The  Consumer  Price  Index  (CPI) 
Housing  Survey  is  the  nation's  chief 
source  of  information  oh  change  in  both 
residential  rent  and  shelter  costs  of 
owner  occupants.  The  Housing  Survey 
currently  provides  the  measure  of  price 
change  for  about  20  percent  of  the  CPI. 
The  CPI  is  the  nation's  leading  measure 
of  inflation  at  the  retail  level.  It  is 
widely  used  to  develop  and  to  measure 
the  success  of  national  economic  policy 
and  to  escalate  both  federal  and  private 
payments  of  many  kinds.  As  part  of  the 


1987  leviaioii  of  die  CPL  the  Bureau  of 

Labor  Statistics  (BLS)  is  making 
significant  changes  in  its  Honiiig 
Sorvey  data  coUectioD  raetbods.  In 
particular,  the  procedures, for  coUecting 
data  are  being  rigidly  ttnicttired  to 
standardize  the  collectioa  interview. 

Extension 

Occupational  Safety  and  Health 
Administmtitm 

Powered  Platforms  for  Exterior 

Maintenance 
1218-0121; 
On  occasion 

Businesses  and  other  fw-pront; 
19,500  lespoodents;  243J50  burden 

hours;  no  forms 

OSHA  is  requiring  this  information  to 
be  collected  by  employers  for 
determining  the  cxmialative  maintenance 
status  of  a  powered  platform  and  for 
taking  the  necessary  preventive  action 
to  assure  employee  safety. 

Employment  Standards  Administration 

Request  for  Earnings  Information 

1215-0112;  LS-426 

On  occasion 

Individuals  or  households 

1,900  responses;  475  hours;  1  form 

R^KH-t  gathers  information  regarding 
an  employee's  average  weddy  wage. 
This  inf ormatiim  is  required  for 
determination  of  compensation  benefits 
in  accordance  with  section  10  of  tfie 
Longshore  and  Harborworkers' 
Compensation  Act. 

Occupatiooal  Safety  and  Health 
Administration 

Ak  Quality  Record 

On  occasion 

Businesses  or  odier  for  profit:  Small 

businesses  or  organizations 
187,500  responses;  46376  hour  1  form 

Underground  construction  employers 
are  required  to  keep  a  record  of  air 
quality  test  results  in  order  to  identify 
decreasing  oxygen  levels  or  potentially 
hazardous  concentrations  of  air 
coBtaminants  in  time  to  takelorrective 
action  prior  to  the  attainment  of 
hazardous  coaditioos. 

Signed  at  Washington.  DC.  this  17tb  day  of 
May,  1988. 
Piul  E.  LanoB, 
Departmental  Clearance  Officer 

[FR  Doc.  88-114W  Filed  5-19-88: 8.-45  am] 
BILLINO  COOE  4S10-3S-M 


EmployNMnI 

Administration^ 

Division 


Mliriinuin  Wkgos  forFsoBfal  and 
Faoeralfjr  AssistMf  Constradfon^ 
General  Wage  Determination 
DecMoRS 

Gfflieral  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  odier  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  dasses 
of  laborers  and  mechanics  enqtioyed  on 
constructian  prefects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  [46  Stat.  1494.  as  amended,  40 
U.S.C.  276aJ  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  88  may  from  time  to  time  be 
enacted  containing  prorisrons  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimiun  wages  payable  on  Federal  and 
federally  assisted  constructian  projects 
to  laborers  and  mechanics^  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  diereon  prior  to  the  issuance 
of  these  deteminations  as  prescribed  in 
5  U.S.C.  553  and  not  fMtJviding  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinatimis  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  fiieir  date  of  notice  in  the  Federal 
Registec.  or  oa  the  date  written  notice  is 
received  by  the  ageocy.  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 


CFR  Parts  1  and  S.  Accoedii^.  te 

applicable  decision,  together  widi  any 
modifications  issued,  must  be  made  a 
part  of  evey  contract  for  performance  of 
the  described  work  within  the  geogajp^c 
area  indicated  as  required  by  an 
applicable  Federal  prevailing  wage  law 
and  29  CFR  Part  5.  The  wage  rates  and 
fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Govenment  Printing 
Office  (GPQ)  document  entided 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  R^ted 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  bene&t  information  for 
consideration  by  the  Department 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW..  Room  S-3504. 
Washington.  DC  20210. 

Modifications  to  General  Wage 
DeteimiBaliBO  I 


The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume.  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisLoos  being  modified. 

Volume  I 

None 

Volume  II 

Indiana 

IN88-3  (Jan.  a  1988)-^.  28r 
Missomi 

MO88-10  (Jan.  8, 1988}— p.  656 
Nebraska 

NE88-1  (Jan.  8, 1988}— p.  670 

Volume  III 

North  Dakota 
ND8ft-l  (Jan.  &  198ft>— p.  222 
ND88-3  (Jan.  8. 1988)— p.  2M 

Nevada 
NV88-1  (Jan.  8. 1988}— pp.  242,  246 
NV88-2  Oan.  8, 1988)— p.  260 
NV88-3  (Jan.  8. 1988)— pp.  266-267 
NVaB-4  Oan.  8. 1988)— pp.  272-280 
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General  Wage  Oeterminadon 
Publication 


General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Deteminations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400      I 
Govenment  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from: 

Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402  (202)  783-3238 
When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC.  this  13th  day  of 
May  1988. 

Alan  L  Moss. 

Director.  Division  of  Wage  Determinations. 
(FR  Doc.  88-11172  Filed  5-l»-88;  8:45  am] 

BIUJN6  COOC  4510-27-M 


Employment  and  Training 
Administration 

[TA-W-20,426] 

Allison  Abrasive  Co^  Shelton,  CT; 
Negative  Determination  Regarding 
Application  for  Reconsideration 

By  an  application  dated  April  22, 1988, 
the  United  Steelworkers  (USW)  Local 
#6038  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  on  the  subject 
petition  for  trade  adjustment  assistance. 
The  initial  petition  was  Rled  on  behalf 
of  workers  at  Allison  Abrasive 
Company,  Shelton,  Connecticut.  The 
denial  notice  was  signed  on  March  17, 
1988  and  published  in  the  Federal 
Register  on  March  25, 1988  (53  FR  9824). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous: 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 


in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If,  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justiHed  reconsideration  of  the 
decision. 

The  union  submitted  packing  lists 
from  Korea  indicating  that  the  Shelfon 
plant  was  importing  abrasive  wheels  in 
May  1985.  The  union  also  submitted 
letters  from  the  company  dated  May  17, 
1985  and  January  3. 1986  indicating  a 
reduction  in  force. 

The  Department's  denial  was  based 
on  the  fact  that  the  "contributed 
importantly"  test  of  the  increased  import 
criterion  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act  was  not 
met.  The  Department's  survey  of  the 
firm's  customers,  which  accounted  for 
over  100  percent  of  the  firm's  1987  sales 
decline,  showed  that  the  import 
purchases  of  abrasive  wheels  were 
unimportant  and  did  not  contribute 
importantly  to  any  employment  declines 
at  Shelton. 

Investigative  findings  show  that  all 
domestic  production  was  transferred  to 
another  company  facility  in  Kentucky 
which  increased  its  production  of 
abrasive  wheels  substantially  in  1987  by 
absorbing  all  of  Shelton's  production. 

Company  ofHcials  indicated  that  the 
imported  abrasive  wheels  were  general 
purpose  wheels.  Shelton's  main  business 
was  in  "made  to  order"  wheels  for 
specific  customers.  According  to 
•  company  officials,  the  imported  wheels 
accounted  for  a  negligible  amount  of 
Shelton's  production  in  the  brief  time 
they  were  imported.  The  company 
ceased  all  imports  in  1987  and  currently 
obtains  the  general  purpose  wheel  from 
domestic  sources. 

Increased  imports  and  worker 
separations  in  1985  and  1986  are  beyond 
the  scope  of  the  Department's 
investigation  under  petition  TA-W- 
20,426.  Section  223(b)(1)  of  the  Trade 
Act  does  not  permit  the  certification  of 
workers  who  were  separated  from 
employment  more  than  one  year  prior  to 
the  date  of  the  petition  which  in  this 
case  is  January  15, 1988. 

Conclusion 

After  review  of  the  application  and 
investigation  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 


Signed  at  Washington.  DC,  this  Qth  day  of 
May  1988. 

RolMrt  O.  Deslongchamps, 

Director,  Office  of  Legislation  and  Actuarial 
Services,  UIS. 

[FR  Doc.  88-11402  Filed  5-19-88;  8:45  amf 
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[TA-W-20.466] 

PPG  Industries,  Inc^  Tipton,  PA; 
Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
PPG  Industries,  Incorporated,  Tipton, 
Pennsylvania.  The  review  indicated  that 
the  application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  'Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-20.466;  PPG  Industries. 

Incorporated.  Tipton,  Pennsylvania 
(May  9, 1988) 

Signed  at  Washington,  DC  this  10th  day  of 
May  1988. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  88-11403  Filed  5-19-fl8;  8:45  am) 
BILUNO  COOC  4510-30-M 


Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a]  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  U, 
Chapter  2,  qf  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
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Assistance,  at  the  address  shown  below, 
not  later  than  May  31, 1988. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 


Assistance,  at  the  address  shown  below, 
not  later  than  May  31, 1988. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 

APPENDIX 


Labor,  601  D  Street  NW..  Washington. 
DC  20213. 

Signed  at  Washington,  IXI,  this  9th  day  of 
May  1988. 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Petitioner  Union/woflcer/firm 


Lixation 


Date 
received 


Date  of 
petition 


Petition 
No. 


Articies  produced 


Baumgartner  Resources  Ltd.  (Workers).. 
Bitt-Rite  Juvenile  (Workers) 


Capri  Textile  Processors  (ACTWU)., 


Englewood,  CO... 
Orangeburg,  NY.. 

FaH  River.  MA 


Florida  Shoe,  Inc.  (Wortiers). 


Miami,  FL.. 


General  Electric  Co..  CRTO,  BIdg.  6  (Workers) . 

Hanson  Textiles  (Company) , 

International  Heating  Element  (Workers) 

Mac  Gregor  Sand  Knit  (Workers) 

Max-Switch,  EECO,  Inc.  (Workers) 

New  England  MacKintoch  (ILGWU) 

P&E  Woodworking  (Workers) 

Lee-Mar  Shirt  Co.  (Wori<er8) » 

Summit  Sportwear  (ILGWU) 

Whirlpool  Corp.,  Findlay  Division  (Workers) 


Syracuse.  NY .... 

Hatfiekl,  PA 

Portland,  ME 

Fox  Lake,  WL.„. 

Erwin,  SD „. 

Brockton,  MA .... 

Newport.  WA 

Pulaski,  TN 

Stoughton,  MA.. 


Findlay,  OH.. 


5/9/88 
5/9/88 

5/9/88 

5/9/88 

5/9/88 
5/9/88 
5/9/88 
5/9/88 
5/9/88 
5/9/88 
5/9/88 
5/9/88 
5/9/88 

5/9/88 


4/27/88 
4/26/88 

4/25/88 

4/27/88 

4/25/88 
4/26/88 
4/19/88 
4/26/88 
4/25/88 
4/29/88 
4/19/88 
3/29/88 
5/2/88 

4/29/88 


20.653 
20,654 

20,655 

20.656 

20.657 
20,658 
20,659 
20,660 
20,661 
20,662 
20,663 
20.664 
20.665 

20,666 


Crude  Oil  &  Gas. 

Baby  Strolters,  Cribs  & 
Ptoyards. 

Dyeing  &  Pnnting  Ctothing 
Materials. 

Men's,  Women's  ChtUren 
Shoes. 

Cokx  Catt>ode  Ray  Tubes. 

OishCk>ths. 

Water-Bed  Heaters. 

Sportswear. 

Computer  Keyt>oards. 

Ladies'  Coats. 

Wood  Products. 

Boys'  Shirts. 

Ladies'  Skirts,  Pants  A  Jack- 
ets. 

Ranges  and  Dishwashers. 


(FR  Doc.  88-11414  Filed  5-l»-88;  8:45  am] 
BILUNO  CODE  4S10-S0-M 

Mine  Safety  and  Health  Administration 

[Doclcet  No.  M-88-S9-C] 

Cecil  &  Bob  Coal  Co.,  Inc.,  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Cecil  &  Bob  Coal  Company.  Inc..  P.O. 
Box  213,  Cawood,  Kentucky  40815  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.206  (conventional  roof 
support)  to  its  Mine  No.  5  (I.D.  No.  15- 
12915)  located  in  Harlan  County, 
Kentucky.  The  petition  is  filed  under 
Section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  the  width  of  openings 
be  limited  to  20  feet  when  only  using 
conventional  roof  support 

2.  As  an  alternative  method,  petitioner 
proposes  to  use  a  26-foot  width  in  the 
belt  entry,  a  24-foot  width  in  the 
crosscuts  and  a  20-foot  width  in  the 
aircourses. 

■  3.  In  support  of  this  request,  petitioner 
states  that  the  mine  is  using 
conventional  roof  control  with  the 
specified  widths  along  with  spot  bolting 
and  cribbing  for  adverse  conditions.  Full 
bolting  is  highly  impractical  in  thin 
seams  25  inches  to  30  inches,  because  it 


is  difficult  to  transport  miners  and 
supplies.  Bolting  would  take  iVt  inches 
to  2  inches  of  the  available  clearance, 
creating  an  unsafe  condition  due  to 
equipment  snagging  on  protruding  roof 
bolts. 

4.  Petitioner  further  states  that  the 
mining  equipment  used  is  an  auger  type 
continuous  miner.  This  system  is  not 
designed  to  operate  in  2(>-foot  widths, 
which  does  not  allow  enough  space  to 
maneuver  in  the  petitioner's  mine.  A  20- 
foot  width  would  also  restrict  the 
mobility  of  the  miners. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  Iliese 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
20. 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Patricia  W.  Silvey. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

May  10, 1988. 

(FR  Doc.  88-11404  Filed  5-19-68: 8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-413  and  50-414] 

Duke  Power  Co.;  Notice  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-35 
and  NPF-52  issued  to  Duke  Power 
Company,  et  al,  (the  licensee),  for 
operation  of  the  Catawba  Nuclear 
Station,  Units  1  and  2,  located  in  York 
County,  South  Carolina. 

The  amendments  would  change 
Technical  Specification  (TS)  5.3.1  "Fuel 
Assemblies"  to  provide  increased 
flexibility  in  the  substitution  of  solid 
stainless  steel  rods  and  open  water 
channels  (i.e.,  vacancies)  for  fuel  rods  in 
reconstitutible  fuel  assemblies  to  be 
reinserted  in  the  reactor  core  during  a 
refueling  outage.  Presently,  TS  5.3.1 
requires  that  each  fuel  assembly  contain 
264  fuel  rods  clad  with  Zircaloy-4. 
except  that  limited  substitutions  of  fuel 
rods  with  filler  rods  consisting  of 
Zircaloy-4  or  stainless  steel,  or  by 
vacancies,  may  be  made  in  peripheral 
fuel  assemblies  if  justified  by  cycle- 
specific  reload  analyses.  The  revised  TS 
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5.3.1  would  require  that  each  fuel 
assembly  nominally  contain  264  fuel 
rods  clad  with  Zircaloy-4,  except  that 
substitutions  of  fuel  rods  by  filler  rods 
consisting  of  Zircaloy-4  or  stainless 
steel,  or  by  vacancies,  may  be  madd  in 
fuel  assemblies  if  justified  by  cycle- 
specific  reload  analyses  using  NRC- 
approved  methodology.  The  proposed 
revision  would  also  state  that  should 
more  than  30  rods  in  the  core,  or  10  rods 
in  any  assembly,  be  replaced  per 
refueling,  a  special  report  describing  the 
number  of  rods  replaced  would  be 
submitted  to  the  Commission  pursuant 
to  Specification  6.9.2  within  30  days 
after  cycle  startup. 

The  increased  fiexibility  associated 
with  the  proposed  change  results  from 
removal  of  "Hmited  substitutions"  and 
"peripheral  fuel  assemblies."  Under  the 
proposed  change,  limitations  on  fuel  rod 
substitutions  or  omissions  and 
limitations  regarding  core  locations  are 
those  implicit  in  the  justifying  analyses 
required  to  be  performed  by  the  licensee 
for  each  fuel  cycle  using  NRC-approved 
methodology  to  demonstrate  that 
existing  design  limits  and  safety 
analyses  continue  lo  be  met.  The 
proposed  flexibility  is  intended  to 
provide  for  improved  fuel  performance 
by  permitting  timely  removal  of 
individual  fuel  rods  which  are  found 
diuing  a  refueling  outage  to  be  leaking. 
The  requirement  for  special  report  is 
proposed  in  response  to  the  NRC's 
request  to  be  informed  in  the  event  a 
significant  deviation  fix>m  past  fuel 
performances  should  be  observed  during 
a  refueling  outage. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  June  2a  1988,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendbnents  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 


Licensing  Board  Panel,  will  rule  on  the 

request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
eflfect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspectfs)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  (h*  may 
be  delivered  to  the  Commission's  Public 


Document  Room.  1717  H  Street,  NW. 
Washington.  DC.  by  the  above  date. 

Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  ihe  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  1-600-325-6000  (in  Missouri  1- 
800-342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  David 
B.  Matthews.  Director  Project 
Directorate  II-3;  (petitioner's  name  and 
telephone  number  (date  petition  was 
mailed];  (plant  name);  and  (publication 
date  and  page  number  of  this  Federal 
Register  notice).  A  copy  of  the  petition 
should  also  be  sent  to  Uie  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  and  to  Mr.  Albert  Carr.  Duke 
Power  Company,  422  South  Church 
Street,  Chariotte,  North  Carolina  28242, 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  1, 1988.  which 
modifies  a  letter  of  February  5, 1988. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street,  NW..  Washington. 
DC  20555,  and  at  the  York  County 
Library,  138  East  Black  Street.  Rock  Hill. 
South  Carolina  29730. 

Dated  at  Rockville.  Maryland,  this  13th  day 
of  May  1988. 

For  the  Nuclear  Regulatory  Commission. 

David  B.  Matthews,  Dirsctor, 

Project  Directorate  II-3,  Division  of  Reactor 
Projects  I/n.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc  88-11358  Filed  5-l»-88;  8:45  am) 
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[Docket  Na  50-508] 

Washington  Public  Power  Supply 
System,  Pacific  Power  and  Ught  Co^ 
et  al^  Washington  Public  Power  Supply 
System  Nudear  Profect  No.  3;  Order 
&ctendlng  Construction  Completion 
Pate 

Washington  Public  Power  Supply 
System  (Portland  General  Electric 
Company,  Puget  Sound  Power  and  Light 
Company,  The  Washington  Water 
Power  Company]  is  the  current  holder  of 
Construction  Permit  No.  CPPR-154. 
issued  by  the  Nuclear  Regulatory 
Commission  on  April  11, 1978,  for 
construction  of  WPPSS  Nuclear  Project 
No.  3  (WNP-3].  The  facility  is  presently 
under  construction  at  the  applicant's  site 
in  southeastern  Grays  Harbor  County, 
Washington. 

On  November  2. 1984.  the  Washington 
Public  Power  Supply  System  (WPPSS  or 
the  applicant]  filed  a  request  for  an 
extension  of  the  completion  date.  On 
March  10, 1986.  the  applicant  requested 
a  revision  to  the  date  requested  in  the 
earlier  submittal.  The  extension  has 
been  requested  because  construction 
has  been  delayed  by  the  following 
events: 

1.  The  temporary  lack  of  demand  for 
the  energy  to  be  produced  by  WNP-3; 

2.  The  temporary  inability  to  finance 
the  continued  construction  from 
Ponneville  Power  Administration  (BPA) 
revenues; 

3.  Recommendations  of  the  BPA  to 
WPPSS  that  the  construction  restart  be 
delayed  until  1994  due  to  the  latest 
regional  planning; 

4.  The  allowance  of  a  54-month 
construction  period  to  complete  WNP-3 
and  a  margin  of  uncertainties  such  as 
those  associated  with  regional  load 
growth  or  time  to  startup  the  project  to 
full  construction  making  a  cevised 
construction  completion  date  of  July  1. 

Although  the  appUcant  has  not 
submitted  a  specific  request  to  have 
WNP-3  be  made  a  deferred  plant 
pursuant  to  the  Commission's  Policy 
Statement  on  Deferred  Plants,  52  FR 
38077.  October  14, 1987,  it  has  provided 
all  the  information  necessary  to  allow 
the  staff  to  conclude  that  WNP-3  is  a 
deferred  plant.  Accordingly,  the  NRC 
staff  has  determined  that  WNP-3  is  a 
deferred  plant  as  defined  by  the 
Commission  in  the  policy  and  that  it  is, 
therefore,  subject  to  any  applicable 
provisions  of  the  policy  set  forth  there. 

Good  cause  has  been  shown  for  the 
delays;  the  causes  were  beyond  the 
control  of  the  applican^.  and  the 
requested  extension  is  for  a  reasonable 
period,  the  bses  for  which  are  set  forth 


in  the  staff's  evaluation  of  the  request 
for  extension. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
extending  the  construction  completion 
date  will  have  no  significant  impact  on 
the  environment  (53  FR  16799  dated  May 
11, 1988). 

The  NRC  staff  safety  evaluation  of  the 
request  for  extension  of  the  construction 
permit  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street,  NW.,  Washington, 
DC  20555  and  at  the  Local  Public 
Document  Room  at  W.  H.  Memorial 
Library,  125  Main  Street,  South, 
Montesano,  Washington  28523. 

It  Is  Hereby  Ordered  That  the  latest 
completion  date  for  Construction  Permit 
No.  CPPR-154  is  extended  from  January 
1, 1985  to  July  1, 1999. 

Date  of  Issuance:  May  16, 1988. 

For  the  Nuclear  Regulatory  Commission. 
Dennis  M.  Cnitchfield. 

Director,  Division  of  Reactor  Projects — III,  IV. 
V  and  Special  Projects. 
(FR  Doc.  88-11359  Filed  S-19-86:  6:45  am| 
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(Docket  No.  50-267] 

Public  Service  Company  of  Colorado 
(Fort  St  Vrain  Nudear  Generating 
Station);  Exemption 

I 

Public  Service  Company  of  Colorado 
(PSC  or  the  licensee]  is  the  holder  of 
Facility  Operating  License  No.  DRP-34 
which  authorizes  the  operation  of  the 
Fort  St.  Vrain  Nuclear  Generating 
Station  (the  facility)  at  a  steady-state 
power  level  not  in  excess  of  842 
megawatts  thermal.  This  license 
provides,  among  other  things,  that  the 
facility  is  subject  to  all  rules, 
regulations,  and  Orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission  or  the  staff)  now  or 
hereafter  in  effect.  The  facility  is  a  high 
temperature  gas-cooled  reactor  (HTGR) 
located  at  the  licensee's  site  in  Weld 
County,  Colorado. 

n 

The  10  CFR  50.48.  "Fire  Protection," 
and  Appendix  R  to  10  CFR  Part  50,  "Fire 
Protection  Program  for  Nuclear  Facilities 
Operating  Prior  to  January  1, 1979"  set 
forth  certain  fire  protection  features 
required  to  satisfy  the  General  Design 
Criterion  related  to  fire  protection 
(Criterion  3,  Appendix  A  to  10  CFR  Part 
50).    -. 

Section  III.G  of  Appendix  R  requires 
fire  protection  for  equipment  important 
to  post-fire  shutdown.  Such  fire 
protection  is  achieved  by  various 


combinations  of  fire  barriers,  fire 
suppression  systems,  fire  detectors,  and 
separation  of  safety  trains  (III.G.2]  or 
alternate  post-fire  shutdown  equipment 
free  of  the  fire  area  (III.G.3).  The 
objective  of  this  protection  is  to  assure 
that  one  train  of  equipment  needed  for 
hot  shutdown  would  be  undamaged  by 
fire,  and  that  systems  needed  for  cold 
shutdown  could  be  repaired  within  72 
hours  (III.G.1]. 

Section  UI.J  of  Appendix  R  requires 
emergency  lighting  units  with  at  least  an 
8-hour  battery  power  supply  be 
provided  in  all  areas  needed  for 
operation  of  safe  shutdown  equipment 
and  in  access  and  egress  routes  thereto. 

Ill 

By  letters  dated  November  10  and 
December  17, 1984,  and  January  17  and 
April  1, 1985,  the  licensee  provided 
details  of  their  fire  protection  program 
and  requested  approval  of  a  number  of 
exemptions  from  the  technical 
requirements  of  Sections  III.G  and  III.J 
of  Appendix  R  to  10  CFR  Part  50. 
Additional  correspondence  on  this 
subject  is  referenced  in  the 
Commission's  concurrently  issued 
Safety  Evaluation.  A  description  of  the 
exemptions  requested  and  a  summary  of 
the  Commission's  evaluation  follows. 

Exemption  Requested  , 

The  licensee  requested  an  exemption 
from  III.G  for  the  Three  Room  Control 
Complex  and  Diesel  Generator  Rooms 
fiY>m  having  3-hour  rated  fire  dampers, 
doors,  and  penetration  seals. 

The  staff's  principal  concern  was  in 
the  event  of  a  fire  of  signincant 
magnitude,  products  of  combustion 
would  pass  through  the  wall  and 
damage  redundant/alternate  post-fire 
shutdown  systems  on  the  other  side. 
However,  the  areas  on  both  sides  of 
these  walls  are  protected  by  automatic 
fire  detection  systems.  These  systems 
alarm  in  the  Control  Room.  The  staff 
therefore  expects  that  any  potential  fire 
would  be  detected  in  its  incipient  stage 
before  significant  flame  spread  or  room 
temperature  rise  occurred.  The  plant  fire 
brigage  would  then  be  dispatched  and 
would  put  out  the  fire  using  manual  fire 
fighting  equipment.  If  rapid  fire  spread 
occurred,  the  automatic  fire  suppression 
systems  would  actuate  to  control  the  fire 
and  reduce  ambient  temperature  rise. 
Until  this  occurred,  the  existing  walls 
which  surround  these  areas  would  act  to 
confine  the  effects  of  the  fire  to  the  area 
of  origin.  Because  openings  exist  in  the 
walls,  the  staff  expects  a  quantity  of 
smoke  and  hot  gases  to  pass  through 
them  and  enter  the  adjoining  locations. 
The  smoke  would  be  so  dissipated  and 
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the  hot  gases  cooled  to  the  point  where 
they  would  not  represent  a  siguificant 
threat  to  post-fire  shutdown  systems 
outside  of  the  fire  area.  On  tills  basis, 
the  staff  concludes  that  the  licensee's 
alternate  fire  protection  configuration, 
with  the  proposed  modifications,  will 
achieve  an  acceptable  level  of  fire 
safety  equivalent  to  that  provided  by 
Section  II.G.2. 

The  special  circumstances  of  10  CFR 
50.12  apply  in  that  application  of  the 
regulation  in  the  particular 
circumstances  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule.  The  purpose  of  the  3-hour  barrier  is 
to  protect  redundant  trains  of  safe 
shutdown  equipment.  However,  this 
would  be  achieved  as  discussed  above. 
Thus,  the  underlying  purpose  of  the  rule 
would  be  satisfied  without  instaHing  the 
required  3-hour  rated  dampers,  doors 
and  penetration  seals. 

Exemption  Requested  \ 

The  licensee  requested  exemption 
from  III.G.3  for  the  Control  Room  from 
having  a  fire  detection  system  installed 
throughout  this  fire  area. 

The  staffs  principal  concern  is  that 
because  of  the  absence  of  an  areawide 
fire  detection  system,  a  fire  could 
develop  which  would  damage  shutdown 
systems  to  the  extent  that  the  plant 
could  not  be  safely  shut  down  after  the 
fire.  However,  the  Control  Room  is 
continuously  manned  and  automatic 
smoke  detectors  are  located  in  the 
Control  Room  cabinets  and  consoles. 
There  is  reasonable  assurance  that  a  fire 
would  be  detected  and  suppressed  by 
the  Control  Room  operators  or  the  plant 
fire  brigade  before  significant  damage 
occurred.  If  a  serious  fire  developed,  the 
existing  halon  fire  suppression  system 
would  be  manually  actuated  to  put  out 
the  fire  or  control  it  until  the  plant  fire 
brigade  arrived.  If  such  a  fire  caused  the 
loss  of  redundant  post-fire  shutdown 
systems,  the  Alternate  Cooling  Methnd 
is  available  to  bring  the  plant  to  a  safe 
shutdown  condition.  Therefore,  an 
areawide  fire  detection  system  in  the 
Control  Room  is  not  necessary  to 
provide  reasonable  assurance  that  a  fire 
would  be  detected  and  post-fire 
shutdown  capability  maintained  free  of 
fire  damage. 

On  this  basis,  the  staff  concludes  that 
the  licensee's  alternate  fire  protection 
configuration  provides  an  acceptable 
level  of  fire  safety  equivalent  to  that 
provided  by  Section  III.G.3. 

The  special  circumstances  of  10  CFR 
50.12  apply  in  that  application  of  the 
regulation  in  the  particular 
circumstances  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule.  The  purpose  of  the  areawide  fire 


detection  is  to  minimize  the  potential  for 
damaging  all  equipment  within  a  fire 
area.  However,  this  would  be  essentially 
achieved  as  discussed  above.  Thus,  the 
underlying  purpose  of  the  rule  would  be 
satisfied  without  installing  areawide  fire 
detection  in  the  control  room. 

Exemption  Requested 

The  licensee  requested  exemption 
from  III.G.2;  for  the  Turbine  Building 
from  having  a  fire  detection  system 
installed  throughout  this  fire  area. 

The  staffs  principal  concern  with  this 
exemption  was  that  a  fire  of  significant 
magnitude  could  develop  and  damage 
systems  needed  to  safely  shut  down  the 
plant.  However,  a  fire  detection  system 
will  be  installed  throughout  every 
elevation  of  this  fire  area  that  does 
contain  post-fire  shutdown  systems.  If  a 
fire  should  occur  in  these  locations,  it  is 
expected  to  be  detected  by  the  system. 
An  alarm  would  be  transmitted 
automatically  to  the  Control  Room  and 
the  fire  brigade  would  subsequently  be 
dispatched.  The  brigade  would  put  out 
the  fire  using  manual  fire  fighting 
equipment.  If  fire  should  break  out  on 
the  operating  floor  or  the  upper 
elevations  of  the  Access  Control  Bay.  it 
would  be  discovered,  after  some  time 
delay,  by  plant  operators  or  the  security 
force.  Until  the  arrival  of  the  fire 
brigade,  there  are  no  post-fire  shutdown 
systems  that  could  be  damaged  by  fire 
in  these  locations.  Therefore,  an 
areawide  fire  detection  system  is  not 
necessary  to  provide  reasonable 
assurance  that  a  post-fire  shutdown 
capability  will  remain  fi«e  of  fire 
damage. 

On  this  basis,  the  staff  concludes  that 
the  licensee's  alternate  fire  protection 
configuration,  with  the  proposed 
modifications,  will  achieve  an 
acceptable  level  of  fire  safety  equivalent 
to  that  provided  by  Section  III.G.2. 

The  special  circumstances  of  10  CFR 
50.12  apply  in  that  application  of  the 
regulation  in  the  particular 
circumstances  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule.  The  purpose  of  the  areawide  fire 
detection  is  to  minimize  the  potential  for 
damaging  all  equipment  within  a  fire 
area.  However,  this  would  be  essentially 
achieved  as  discussed  above.  Thus,  the 
underlying  purpose  of  the  rule  would  be 
satisfied  without  installing  areawide  fire 
detection  in  the  Turbine  Building. 

Exemption  Requested 

The  licensee  requested  exemption 
from  IU.G.2  for  the  Access  Control  Bay 
fit>m  having  redundant  post-fire 
shutdown  systems  adequately 
separated,  and  the  area  protected  by 


automatic  fire  detection  and  sujqiression. 
systems. 

The  staff's  principal  concern  was  diat 
because  of  the  relative  proximity  of  the 
reactor  plant  exhaust  fans,  a  fire  of 
significant  magnitude  would  damage 
redundant  post-fire  shutdown  systems 
to  such  an  extent  that  safe  shutdown 
could  not  be  achieved  and  maintained. 

However,  the  fire  load  in  this  location 
is  not  significant,  with  combustible 
materials  dispersed  throughout  the 
elevation.  If  a  fire  should  occur,  it  would 
be  detected  by  the  fire  detection  system 
in  its  incipient  stages  before  significant 
flame  propagation  or  room  temperature 
rise  occurred.  The  fire  brigade  would 
then  be  dispatched  and  would  put  out 
the  fire  using  manual  fire  fighting 
equipment.  Pending  arrival  of  the 
brigade,  the  effects  of  the  fire  would  be 
mitigated  because  the  smoke  and  hot 
gases  would  rise  up  into  the  high  celing 
area,  which  would  tend  to  act  as  a  heat 
sink.  Also,  the  fan  motors  and  related 
cables  would  be  shielded  from  the 
effects  of  a  fue  by  the  metal  fan 
enclosures.  Nevertheless,  if  a  fire  did 
result  in  damage  to  both  reactor  plant 
exhaust  fans,  ^e  licensee  will  be  able  to 
recover  irom  this  damage  by  relying 
upon  a  chiller  unit  and  recirculation  fan 
that  is  located  in  a  separate  fire  area. 
Therefore,  the  absence  of  a  fixed  fire 
suppression  system  is  not  necessary  to 
provide  reasonable  assurance  that  safe 
shutdown  can  be  achieved  and 
minatined. 

On  this  basis,  the  staff  concludes  that 
the  licensee's  alternate  fire  protection 
configuration,  plus  the  proposed 
modifications,  will  achieve  an 
acceptable  level  of  fire  protection 
equivalent  to  that  provided  by  Section 
m.G.3. 

The  special  circumstances  of  10  CFR 
50.12  apply  in  ^hat  application  of  the 
regulation  in  the  particular 
circumstances  is  not  necessary  to 
achieve  the  underiying  purpose  of  the 
rule.  The  purpose  of  the  rule  is  to 
provide  adequate  protection  for  the 
redundant  shutdown  equipment 
However,  in  this  case  the  equipment  is 
already  adequately  protected,  and 
redundant  equipment  exists  in  another 
fire  area.  Thus,  the  underlying  purpose 
of  the  rule  would  be  satisfied  without 
requiring  equipment  separation  and 
automatic  fire  detection  and 
suppression. 

Exemption  Requested 

The  licensee  requested  exemption 
from  III.G.2  and  III.G.3  for  Outside 
Areas-Exterior  Routing  and  the  Turbine/ 
Reactor  Building  Conunon  Wall  from  the 
requirement  for  a  3-hour  fire  barrier  to 


separate  redundant  (alternate)  post-fire 
shutdown  systems. 

The  staffs  principal  concern  was  that 
a  fire  of  significant  magnitude  may 
result  in  damage  to  components 
associated  with  the  normal  post-fire 
shutdown  systems  and  the  alternate 
cooling  method  (ACM). 

If  a  fire  were  to  occur  in  the  above 
referenced  outside  locations,  a  potential 
exists  for  components  associated  with 
the  ACM  to  be  damaged.  However, 
because  there  areas  are  located  outside 
and  away  from  the  normal  post-fire 
shutdown  systems  located  within  the 
Turbine  Building,  the  products  of 
combustion  or  radiant  energy  from  such 
a  fire  should  not  affect  the  normal 
systems.  Smoke  and  hot  gases  would 
tend  to  be  dissipated  in  the  open  air. 
Radiant  energy  would  be  mitigated  by 
the  intervening  open  space  and  by  the 
exterior  walls  of  the  Turbine  Building. 
Similarly,  if  a  fire  were  to  occur  inside 
the  Turbine  or  Reactor  Building,  the  fu-e 
should  be  detected  by  the  automatic  fire 
detection  system  or  by  plant  operators 
or  the  security  force.  The  fire  would 
either  be  extinguished  manually  by  the 
plant  fire  brigade  or  by  the  automatic 
fire  suppression  systems.  Because  these 
locations  are  large  open  plant  areas,  the 
smoke  and  hot  gases  from  such  a  fire 
might  spread  within  each  area.  But  it  is 
the  staff's  judgment  that  the  metal  and 
masonry  walls  which  bound  these  fire 
areas  are  capable  to  a  significant  extent 
of  confining  the  effects  of  the  fire  to  the 
immediate  fire  area,  until  the  fire  is 
extinguished.  Because  these  walls  are 
not  all  fire-rated,  some  products  of 
combustion  may  spread  beyond  them. 
However,  the  smoke  and  hot  gases 
would  be  cooled  and  dissipated  so  that 
there  will  be  no  threat  to  the  redundant/ 
alternate  post-fire  shutdown  systems  in 
the  adjoining  fire  areas.  Therefore, 
complete  3-hour  rated  fire  walls  are  not 
necessary  to  provide  reasonable 
assurance  that  safe  shutdown 
conditions  could  be  achieved  and 
maintained  with  undamaged  post-fire 
shutdown  systems  in  the  other  fire 
areas. 

On  this  basis,  the  staff  concludes  that 
the  licensee's  alternate  fire  protection 
configuration  will  achieve  an  acceptable 
level  of  fire  safety  equivalent  to  that 
achieved  by  compliance  with  Sections 
m.G.2  and  III.G.3. 

The  special  circumstances  of  10  CFR 
50.12  apply  in  that  application  of  the 
regulation  in  the  particular  circumstancs 
is  not  necessary  to  achieve  the 
underiying  purpose  of  the  rule.  The 
purpose  of  the  rule  is  to  provide 
adequate  protection  and  separation  for 
alternate/redundant  post-fire  shutdown 
equipment  However,  in  the  case  the 


equipment  is  already  adequately 
separated.  Thus,  the  underiying  purpose 
of  the  rule  would  be  satisfied  without 
installing  3-hour  rated  fire  barriers. 

Exemption  Requested 

The  licensee  requested  exemption 
from  III.G.2  for  Alternate  Cooling 
Method/Congested  Cable  Area  Interface 
fit)m  having  redundant  post-fire 
shutdown  systems  adequately  separated 
and  the  area  protected  by  automatic  fire 
detection  and  suppression  systems. 

The  staffs  principal  concern  with  the 
level  of  fire  safety  in  these  locations 
was  that  a  fire  of  significant  magnitude 
might  damage  systems  associated  with 
both  the  normal  post-fire  shutdown 
capability  and  the  alternate  cooling 
method.  There  is  no  major  unmitigated 
fire  hazard  in  these  locations.  The  only 
significant  hazard  which  would 
represent  a  threat  to  post-fire  shutdown 
systems  is  the  concentration  of 
combustible  insulation  on  the  cables. 
However,  these  cable  concentration 
areas  are  protected  by  automatic 
sprinkler  systems.  The  suppression 
systems  along  the  "G"  and  "J"  walls 
were  originally  designed  for  manual 
actuation.  However,  at  the  staffs 
request  the  licensee  converted  these 
systems  to  automatic  actuation. 
Additionally,  the  interface  areas  will  be 
protected  by  an  automatic  fire  detection 
system.  As  a  result  any  potential  fire 
should  be  detected  early,  before 
significant  fire  propagation  or  room 
temperature  rise  occurs.  The  fire  would 
then  be  extinguished  by  the  plant  fire 
brigade  using  manual  fire  fighting 
equipment.  If  rapid  fire  spread  occurred, 
the  automatic  wet  pipe  sprinkler 
systems  should  actuate  and  limit  fire 
spread,  moderate  room  temperature  rise, 
and  protect  the  post-fire  shutdown 
cables  along  the  "G"  and  "J"  walls.  Until 
the  arrival  of  the  brigade,  the  spatial 
separation  between  post-fire  shutdown 
systems  provides  passive  protection  to 
prevent  damage  to  redundant/alternate 
post-fire  shutdown  systems.  For  those 
systems  which  are  not  sufficiently 
separated,  the  licensee  has  identified 
alternate  means  of  achieving  and 
maintaining  safe  shutdown  that  would 
not  be  affected  by  a  fire. 

On  this  basis,  die  staff  concludes  that 
the  licensee's  alternate  fire  protection 
configuration,  with  proposed 
modifications,  will  achieve  an 
acceptable  level  of  fire  safety  equivalent 
to  that  achieved  by  compliance  with 
Section  ni.G.2. 

The  special  circumstances  of  10  CFR 
50.12  apply  in  that  application  of  the 
regulation  in  the  particular 
circumstances  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 


rule.  The  purpose  of  the  rule  is  to 
provide  adequate  protection  for  the 
redundant  shutdown  equipment. 
However,  in  this  case,  the  equipment  is 
already  adequately  protected.  Thus,  the 
underlying  purpose  of  the  rule  would  be 
satisfied  without  requiring  equipment 
separation  and  automatic  fire  detection 
and  suppression. 

Exemption  requested 

The  licensee  requested  exemption 
from  the  QI.}  requirement  that 
emergency  light  be  powered  by 
individitel  8-hour  batteries  packs. 

The  staff  had  two  concerns  with  the 
proposed  emergency  lighting  system  in 
these  buildings.  The  first  was  tiiat  a 
sufficient  number  of  lights  would  not  be 
installed  so  as  to  provide  an  adequate 
level  of  illumination.  However,  all 
essential  valves  and  equipment 
components  requiring  manual  operator 
actions,  and  access  and  egress  routes 
thereto,  will  be  covered  by  the  local 
zone  lighting  plus  spot  beams  from 
adjacent  zones.  In  addition,  the  licensee 
committed  to  verify  the  adequacy  of  the 
illumination  by  conducting  a  field 
walkdown  with  plant  operators  to 
confirm  the  adequacy  of  the  number, 
locations,  and  positioning  of  the  lights. 

The  second  concern  was  that  a  fire 
could  damage  the  power  supply  to  the 
emergency  lighting.  However,  the  new 
system  is  designed  in  such  a  manner 
that  fire  in  any  one  zone  would  not 
affect  the  emergency  lighting  in  adjacent 
zones.  Therefore,  individual  8-hour 
batteries  for  each  emergency  light  not 
necessary  to  provide  reasonable 
assurance  that  sufficient  emergency 
lighting  would  be  available  to  complete 
safe  shutdown  functions  after  a  fire. 

On  this  basis,  the  staff  concludes  that 
the  licensee's  alternate  configuration 
will  achieve  an  acceptable  level  of 
safety  equivalent  to  that  achieved  by 
compliance  with  Section  III.). 

The  special  circumstance  of  10  CFR 
50.12  apply  in  that  application  of  the 
regulation  in  the  particular 
circumstances  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule.  The  proposed  emergency  lighting 
system  provides  an  adequate  level  of 
illumination  and  is  adequately  protected 
against  fire  damage.  Thus,  the 
underlying  purpose  of  the  rule  would  be 
satisfied  without  installing  8-hour 
battery  packs. 

Exemption  Requested 

The  licensee  requested  exemption 
from  III.G.2  for  the  Reactor  Building 
ftx)m  having  redundant  post-fire 
shutdown  systems  adequately  separated 
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and  the  area  protected  by  automatic  fire 
detection  and  suppression  systems. 

The  staffs  principal  concern  was  that 
a  fire  of  significant  magnitude  would 
damage  systems  associated  with 
redundant  post-fire  shutdown  methods. 
However,  the  major  fire  hazards  in  this 
area  are  covered  by  an  automatic  fire 
suppression  system.  Consequently,  a  fire 
involving  these  hazards  would  be 
mitigated  by  the  system.  Remaining 
combustible  materials  are  generally 
dispersed  throughout  the  remainder  of 
the  area.  As  a  result,  a  fire  involving 
these  materials  would  be  of  limited 
magnitude  and  extent  and  characterized 
initially  by  low  fiame  propagation  and 
ambient  temperature  rise.  i 

If  a  fire  did  occur,  it  would  be 
detected  early  by  the  fire  detection 
systems.  Where  no  detectors  have  been 
provided  above  the  refueling  floor,  no 
shutdown  systems  exist.  Upon  actuation 
of  the  detection  system  or  discovery  of 
the  fire  by  plant  personnel,  the  Control 
Room  would  be  notified  and  the  fire 
brigade  dispatched.  The  fire  would  then 
be  either  suppressed  manually  using 
portable  fire  fighting  equipment,  or 
automatically  if  the  fire  originated  in  the 
sprinkler  area.  Until  the  fire  is 
controlled,  the  spatial  separation 
between  post-fire  shutdown  systems 
which  in  part  extends  over  more  than 
one  floor  elevation,  will  provide 
reasonable  assurance  that  a  post-fire 
shutdown  capability  will  remain  free  of 
fire  damage. 

On  thisoasis,  the  staff  concludes  that 
the  licensee's  alternate  fire  protection 
configuration,  with  the  committed 
modifications,  will  provide  an 
acceptable  level  of  fire  safety,       I 
equivalent  to  that  achieved  by       | 
compliance  with  Section  III.G.2. 

The  special  circumstances  of  10  CFR 
50.12  apply  in  that  application  of  the 
regulation  in  the  particular 
circumstances  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule.  The  purpose  of  the  rule  is  to 
provide  adequate  protection  for  the 
redundant  shutdown  equipment. 
However,  in  this  case  the  equipment  is 
already  adequately  protected.  Thus,  the 
underlying  purpose  of  the  rule  would  be 
satisfied  without  requiring  equipment 
separation  and  automatic  fire  detection 
and  suppression. 


Exemption  Requested 

The  licensee  requested  exemption 
firom  III.G.2  for  the  Turbine  Building 
from  having  redundant  post-fire 
shutdown  systems  adequately  separated 
and  the  area  protected  by  automatic  fire 
detection  and  suppression  systems. 

The  Stan's  principal  concern  was  that 
a  fire  of  significant  magnitude  would 


damage  systems  associated  with 
redundant  post-fire  shutdown  methods. 
However,  the  major  fire  hazards  in  this 
area  are  covered  by  an  a.utomatic  fire 
suppression  system,  or  are  separated  by 
fire  walls,  or  both.  Consequently,  a  fire 
involving  these  hazards  would  be 
mitigated  by  the  protection  systems. 
Remaining  combustible  materials  are 
generally  dispersed  throughout  the 
remainder  of  the  area.  As  a  result,  a  fire 
involving  these  materials  would  be  of 
limited  magnitude  and  extent.  It  would 
be  initially  characterized  by  low  flame 
propagation  and  ambient  temperature 
rise. 

If  a  fire  did  occur,  it  would  be 
detected  early  by  the  fire  detection 
system.  Where  no  detectors  have  been 
provided,  no  shutdown  systems  exist. 
Upon  actuation  of  the  detection  system 
or  discovery  of  the  fire  by  plant 
personnel,  the  Control  Room  would  be 
notified  and  the  fire  brigade  dispatched. 
The  fire  would  then  be  either 
suppressed  manually  using  portable  fire 
fighting  equipment,  or  automatically  if 
the  fire  originated  in  a  sprinkler  area. 
Until  the  fire  is  controlled,  the  spatial 
separation  between  post-fire  shutdown 
systems,  which  in  part  extends  over 
more  than  one  floor  elevation,  will 
provide  reasonable  assurance  that  a 
post-fire  shutdown  capability  will 
remain  free  of  fire  damage. 

On  this  basis,  the  staff  concludes  that 
the  licensee's  alternate  fire  protection 
configuration  with  the  conunitted 
modifications  will  provide  an  acceptable 
level  of  fire  safety  equivalent  to  that 
achieved  by  compliance  with  Section 
III.G.2. 

The  special  circumstances  of  10  CFR 
50.12  apply  in  that  application  of  the 
regulation  in  the  particidar 
circumstances  is  not  necessary  to 
achieve  the  underlying  purpose  of  thie 
rule.  The  purpose  of  the  rule  is  to 
provide  adequate  protection  for  the 
redundant  shutdown  equipment. 
However,  in  this  case,  the  equipment 
will  be  adequately  protected.  Thus,  the 
underlying  purpose  of  the  rule  would  be 
satisfied  without  requiring  equipment 
separation  and  automatic  fire  detection 
and  suppression. 

Exemption  Requested 

The  licensee  requested  exemption 
from  III.G.2  for  Buidling  10  from  the 
requirement  that  structural  steel  which 
is  part  of  a  fire  boundary  be  protected  to 
achieve  a  3-hour  fire  barrier  rating. 

The  sta^s  principal  concern  is  that 
the  steel  wall  separates  two  rooms 
wtiiuh  contain  redundant  post-fire 
shutdown  systems.  The  rooms  on  both 
sides  of  this  wall  are  equipped  with  an 
automatic  fire  detection  system.  If  a  fire 


should  occur,  it  would  be  detected  in  its 
formative  stages  before  significant 
temperature  rise  occurs.  The  fire  would 
then  be  put  out  manually  using  portable 
fire  extinguishers.  If  rapid  fire  spread 
occurred,  the  automatic  fire  suppression 
system  should  actuate  to  control  the  fire. 
The  system  has  sufficient  extinguishing 
agent  for  a  manually  initiated  second 
discharge  if  the  fire  was  not  completely 
extinguished  after  the  first  dischai^e. 
Until  the  fire  is  extinguished,  and 
considering  the  low  fire  loading 
(equivalent  to  a  15-minute  duration  on. 
the  ASTM  E-119  time  temperature 
curve),  it  is  the  staff's  judgment  that  the 
unprotected  steel  will  remain 
undamaged  and  the  integrity  of  the  fire 
wall  will  be  maintained.  On  this  basis,    . 
the  staff  concludes  that  the  licensee's 
fire  protection  configuration  will  provide 
an  equivalent  level  of  fire  safety  to  that 
achieved  by  compliance  with  Section 
m.G.2. 

The  special  circumstances  of  10  CFR 
50.12  apply  in  that  application  of  the 
regulation  in  the  particular 
circumstances  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule.  In  this  case,  the  low  fire  loading 
and  the  presence  of  manual  and 
automatic  fire  suppression  equipment 
minimize  the  threat  to  the  steel  fire 
barrier.  Thus,  the  underlying  purpose  of 
the  rule  would  be  satisfied  without 
upgrading  the  steel  wall  to  a  3-hour  fire 
rating. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12,  this  exemption  is  authorized  by 
law.  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense  and 
security.  The  Commission  has  further 
determined  that  special  circumstances, 
as  set  forth  in  10  CFR  50.12(a)(2)(ii).  are 
present  justifying  the  exemption,  namely 
that  the  application  of  the  regulation  in 
the  particular  circumstances  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule.  Specifics  are 
discussed  in  each  exemption  request, 
but  in  general  the  underlying  purpose  of 
the  rule  is  to  accomplish  safe  shutdown 
in  the  event  of  a  single  fire  and  maintain 
the  plant  in  a  safe  condition.  This  is 
accompUshed  by  assuring  that  sufficient 
undamaged  equipment  is  available  to 
support  safe  shutdown,  assuming  a  fire 
within  the  area  of  concern.  In  the  areas 
for  which  an  exemption  is  being 
requested,  passive  as  well  as  active  fire 
protection  features  assure  that  any 
single  fire  will  not  result  in  the  loss  of 
safe  shudown  capability.  These  features 
include  separation  distance,  fire 


barriers,  sealed  penetrations,  water 
spray  or  halon  systems  to  preclude 
propagation,  and  manual  actions.  The 
fire  protection  features,  in  conjunction 
with  low  combustible  loadings,  provide 
a  high  degree  of  assurance  that  a  single 
fire  will  not  result  in  loss  of  post-fire 
shutdown  capability.  At  this  time,  the 
licensee  has  not  completed  all  of  the 
modifications  upon  which  these 
exemptions  are  based.  However,  the 
licensee  has  in  place  acceptable 
compensatory  measures  and  is 
committed  to  the  timely  completion  of 
the  committed  modifications. 

Accordingly,  the  Commission  hereby 
grants  the  exemptions  from  the 
requirements  of  10  CFR  Part  50. 
Appendix  R  as  described  in  Section  III 
above.  

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  environment 
(52  FR  36319). 

The  Safety  Evaluation  concurently 
issued  and  related  to  this  action  and  the 
above  referenced  submittals  by  the 
licensee  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW.. 
Washington.  DC,  and  at  the  Greeley 
Public  Library.  City  Complex  Building, 
Greeley,  Colorado. 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland  this  10th  day 
of  May  1988. 

For  the  Nuclear  Regulatory  Commission. 
Dennis  M.  Cnitchfield, 

Director,  Division  of  Reactor  Projects — III,  IV, 
V  and  Special  Projects,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc  8S-11360  FUed  S-19-88;  8:45  am) 
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[Dockat  No.  S(M83] 

Union  Electric  Coa  Notic*  of 
Consideration  of  Issiiance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
30,  issued  to  Union  Electric  Company, 
(the  licensee),  for  operation  of  the 
Callaway  Plant  located  in  Callaway 
County.  Missouri. 

The  amendment  would  increase  the 
allowed  flow  variations  of  the  control 
room  emergency  ventilation  system, 
filtration  air  handling  units, 
pressurization  air  handling  units,  and 
pressurization  filter  units.  The 
amendment  would  also  reduce  the 


control  room  pressurization  requirement 
from  V^  inch  water  gauge  to  Vb  inch 
water  gauge. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  ]une  20. 1988.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Conunission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect{s)  of  the 
subject  matter  of  die  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  pre-hearing  conference  scheduled 
in  the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 


intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  DC,  by  the  above  date.     • 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
800-325-6000  (in  Missouri  1-400-342- 
6700).  'The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Kenneth  E.  Perkins:  • 
Petitioner's  name  and  telephone 
number  date  petition  was  mailed;  plant 
name;  and  publication  data  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
and  to  Gerald  Chamoff.  Esq.,  Shaw, 
Pittman,  Potts  &  Trowbridge,  2300  N 
Street  NW.,  Washington,  DC  20037. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-{v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
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comment  of  its  intent  to  make  a  no 
significant  hazards  consideration  finding 
in  accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  25, 1988,  which 
is  available  for  public  inspection  at  the 
Commission's  Pubhc  Document  Room, 
1717  H  Street.  NW..  Washington.  DC 
20555,  and  at  the  Callaway  County 
Public  Library  710  Court  Street.  Fulton, 
Missouri  65251  and  the  John  M.  Olin 
Library,  Washington  University,  Skinker 
and  Lindell  Boulevards,  St.  Louis, 
Missouri  63130. 


Dated  at  Rockville,  Maryland,  this  12th  day 
of  May  1988. 

For  the  Nuclear  Regulatory  Commission. 
M.D.  Lynch, 

Acting  Director.  Project  Directorate  III-3, 
Division  of  Reactor  Projects— III,  IV,  Vand 
Special  Projects. 
[FR  Doc.  88-11361  Filed  5-19-88;  8:45  am] 

BHXmO  COOE  7S«H)1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[RelMM  No.  34-25699;  FH«  No.  SR-N8CC- 
e«-3] 

SeH-Regulatory  Organizations;  HIng 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  National 
Securities  Clearing  Corp^  Relating  to 
an  Interpretation  of  National  Securities 
Clearing  Corporation's  ("NSCC") 
Clearing  Fund  Rule 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  April  27, 1988  NSCC  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by 
NSCC.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
perspns. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change  i 

The  proposed  rule  change  is  an    ' 
interpretation  of  NSCC's  Clearing  Fund 
Rule. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Riile 
Change 

A.  The  purpose  of  the  proposed  rule 
change  is  to  clarify,  through  an 
interpretation,  the  application  of  the 
Clearing  Fund  and  to  specifically 


designate  the  services  for  which  the 
Corporation  guarantees  the  completion 
of  transactions.  The  interpretation 
specifies  that  certain  CNS  and  balance 
order  transactions  are  guaranteed  by  the 
Corporation  as  well  as  certain  envelope 
deliveries  made  pursuant  to  Rule  9  and 
designates  these  as  "systems"  for  the 
purposes  of  Rule  4. 

The  interpretation  clarifies  that  while 
losses  arising  in  ISCC  are  first  to  be 
satisfied  out  of  ISCC's  Clearing  Fund,  if 
all  Members  have  terminated  their 
business  with  ISCC  and  an  ISCC  loss 
remains  unpaid,  any  such  loss  may  be 
satisfied  out  of  NSCC's  Clearing  Fund. 
Such  use  would  support  NSCC's 
guarantee  of  ISCC's  obligations,  the 
terms  of  which  guarantee  are  set  forth 
as  Exhibit  "B"  hereto.  The  interpretation 
further  clarifies  that  the  entire  Clearing 
Fund  is  available  to  satisfy  any 
liabilities  of  NSCC  which  are  not  first 
satisfied  by  users  of  the  Fund/Serv 
Service. 

The  proposed  rule  change  clarifies  the 
use  of  the  Clearing  Fund  and  therefore 
will  enable  NSCC  to  better  protect  itself 
against  losses.  The  proposed  rule 
change  will  ultimately  provide 
protection  of  investors  and  public 
interest  and  is  therefore  consistent  with 
the  requirements  of  the  Securities 
Exchange  Act  of  1934.  as  amended,  ("the 
Act"). 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition. 
NSCC  does  not  believe  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  burden  on  competition. 

C.  Self-Regulatory  Organizaiton's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  others. 
Comments  on  the  proposed  rule  change 
have  not  been  solicited  or  received. 
NSCC  will  notify  the  Securities  and 
Exchange  Commission  of  any  written 
comments  received  by  NSCC. 

IIL  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective,  pursuant  to  section  19(b)(3)(A) 
of  the  Securities  Exchange  Act  of  1934. 
At  any  time  within  sixty  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  the  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  r»JW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  fit)m  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above 
mentioned  self-regulatory  organization. 
AH  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  June  10, 1988. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  May  16, 1988. 
Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  88-11408  Piled  5-19-88;  8:45  am) 

BIUJNO  COOE  M10-01-«l 


SMALL  BUSINESS  ADMINISTRATION 

(Ucense  No.  05/05-0208] 

Hidden  Oalcs  Financial  Services,  Inc.; 

Issuance  of  a  Small  Business 
Investment  Company  License 

On  March  17, 1988.  a  notice  was 
published  in  the  Federal  Register  (53  FR 
52)  stating  that  an  application  had  been 
filed  by  Hidden  Oaks  Financial 
Services,  Inc.,  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
§  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1988))  for  a  license  to 
operate  as  a  small  business  investment 
company. 

Interested  parties  were  given  until  the 
close  of  business  April  16, 1988,  to 
submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 


issued  License  No.  05/05-0208  on  May 
11, 1988,  to  Hidden  Oaks  Financial 
Services,  Inc.  to  operate  as  a  small 
business  investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 
Dated:  May  16, 1988. 
Robert  G.  Linebeny, 

Deputy  Associate  Administrator  for 

Investment 

(FR  Doc.  88-11413  Filed  S-19-88;  8:45  am] 

BIUJNO  CODE  MnS-OI-W 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
[Summary  Notice  No.  PE-«8-18] 

Petition  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 


action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

date:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before:  June  9, 1988. 

Petitions  for  Exemption 


ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-10). 

Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 

FOR  FURTHER  INFORMATION:  The 

petition,  any  conmients  received,  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (AGC-10),  Room  9150,  FAA 
Headquarters  Building  (FOB  lOA],  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  S  11-27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC  on  May  12, 1988. 
Denise  D.  Hall, 
Manager,  Program  Management  Staff. 


Docket 
No. 

Petitioner 

Regulations  affected 

Description  of  relief  sougfit 

25024 
23936 

University  of  INinois  Institute  of  Avia- 
tion. 

R.  A.  Ctari(  Westinghouse  Defense  & 
Electronics  Systems  Co.  (DESCO). 

14  CFR  P«t  141.  Appendixes  A.  C, 

0.  F.  and  H. 

101.12(a)(2)  &  (a)(4) 

To  extend  Exemption  No.  4719  tttat  allows  petitioner  to  train  its  students  to 
a  pertonnance  standard  in  Heo  of  meeting  mmifnom  ftigfrt  time  require- 
ments. 

Petitioner  requests  reissuance  of  exemption  from  Part  101  to  permit  contin- 

ued testing  of  tethered  aerostats  more  than  500  feet  atx>ve  the  surface  of 
ttie  earth  and  within  5  miles  of  the  tXNjndaiy  of  ttw  airporL 

PETITIONS  FOR  EXEMPTION 


Oqcket 
No. 


20090 
20549 

21350 

23336 


24413 


Petitior>er 


Sierra  Academy  of  Aeronautics ... 
Boeing  Commercial  Airplarw  C^.. 


The  Coastal  Corporation.. 


Simulator  Training,  Inc... 


Flight  Trair«ing  Intemational. 


Regulations  affected 


14     CFR     61.63(d)(2)     and     (3); 

61.157(d)(1)  and  (2):  Appendix  A 

of  Part  61. 
14  CFR  portions  of  Parts  21  and  25 


14CFR61.5a(cM1). 


14  CFR  61.63(d)(2)  and  (3); 
61.157(d)(1)  and  (2);  and  Appen- 
dix A  to  Part  61. 


14  CFR  61.63(d)(2)  and  (3): 
61.157(d)(1)  and  (2)  and  (e)(1) 
and  (2);  Appendix  A  of  Part  61; 
and  Appendk  H  of  Part  121. 


Description  of  relief  sought  dispoeition 


To  extend  Exemption  No.  2963,  as  amended,  that  allows  petitioner  to  use 
FAA-approved  simulators  to  meet  certain  training  and  testing  requirements 
of  the  FAR.  GRANT,  April  29,  1968,  Exemption  No.  29633. 

To  amend  Exemption  No.  3035  to  remove  the  reference  to  specific  air 
earners,  th«ret)y  permitting  operation  of  certain  Boeing  747  airplanes  l>y 
any  foreign  air  carrier  with  the  flap  position  indicator  in  the  lower  left-hand 
comer  of  tt>e  pilot's  center  instrument  panel  and  with  tt>e  servo  altimeter 
configured  with  dial  markings  at  50-foot  increments  rather  than  20-foot 
increments.  GRANT,  AprH  19,  1968,  Exemption  No.  3035F. 

To  extend  Exemptk>n  Ho.  4644  ttiat  permits  petitx>r>er's  pikits  in  command 
(PIC)  of  BAC  1-11  aircraft  to  complete  tfie  entire  24-month  PIC  check  in 
an  FAA-approved  visual  simulator  provided  that  the  pikjt  taking  the  flight 
check  has  completed  three  takeoffs  and  three  landings  within  tt>e  preced- 
ing 90  days  in  a  BAC  1-11  aircraft.  GRANT,  April  29,  1988,  Exemption  No. 
4644A. 

To  amend  Exemption  No.  4797,  as  amended,  that  alk)ws  petitioner  and 
persons  who  contract  for  servKes  from  petitior>er  wtio  are  applk^ants  for 
an  airline  trensport  pik)t  certificate  or  are  applying  for  a  type  rabng  to  t>e 
added  to  their  pikrt  certifeate  to  use  FAA-approved  simulators  to  comple- 
tkxi  a  porton  of  tt>e  training  and  testing  requirements  of  §}  61.63(d)(2)  and 
(3)  and  61.157(d)(1)  of  the  FAR.  GRANT,  April  29,  1988,  Exemption  No. 
4797C. 

To  extertd  Exemption  No.  4327,  as  amended,  that  altows  petitkyier  and 
persons  who  contract  for  services  from  petitioner  to  use  FAA-approved 
simulators  to  meet  certain  training  and  testing  requirements  of  the  FAR. 
fi«4/vr,  Apnl29,  1968,  Exemption  No.  43270. 


(FR  Doc.  88-11315  Filed  5-19-88;  8:45  am] 
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Federal  RaNroad  AdminfatraUoni 

Petition  for  Exemption  or  Waiver  of 
Compliance;  Long  Island  RaU  Road 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  a  request  for  an  exemption 
from  or  waiver  of  compliance  with  a 
requirement  of  its  safety  standards.  The 
petition  is  described  below,  including 
the  party  seeking  relief,  the  regulatory 
provisions  involved,  and  the  nature  of 
the  relief  being  requested. 

Interested  parties  are  invited  to 
participate  in  this  proceeding  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  this  proceeding  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  request. 

All  communications  concerning  this 
proceeding  should  identify  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Docket  Number  RST-a4-21)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  Nassif 
Building.  400  Seventh  Street  SW., 
Washington,  DC  20590.  Communications 
received  before  July  6, 1988  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  this  proceeding  are  available 
for  examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  in  Room  8201. 
Nassif  Building,  400  Seventh  Street  SW., 
Washington,  DC  20590. 

The  individual  petition  seeking  an 
exemption  or  waiver  of  compliance  are 
as  follows: 

The  Long  Island  Rail  Road  I 

[Waiver  Petition  Docket  Number  LJ-87-2J 
The  Long  Island  Rail  Road  (LIRR) 
seeks  a  temporary  waiver  of  compliance 
with  a  provision  of  the  Locomotive 
Safety  Standards  (49  CFR  Part  229)  for 
140  of  its  fleet  of  172  locomotives. 

The  temporary  waiver  sought  by  the 
URR  would  permit  the  continued  use  of 
140  locomotives  with  overdue  24-month 
air  brake  work.  The  relief  is  requested 
for  a  period  of  10  months.  The  time 
extension  is  needed  because  the  LIRR 
has  encountered  extensive  delays  in 
delivery  of  replacement  air  brake 
portions.  Many  air  brake  components 
ordered  in  the  spring  of  1986  have  not 
yet  been  received. 


The  delay  in  delivery  of  the  air  brake 
equipment  is  due  to  the  relocation  of 
WABCO's  passenger  air  brake 
equipment  division  from  Wilmerding, 
Pennsylvania,  to  Spartanburg.  South 
Carolina. 

Issued  in  Washington.  DC.  on  May  2. 1988. 
).W.  Walsh. 

Associate  Administrator  for  Safety. 
[FR  Doc  88-11341  Filed  5-19-88;  8:45  am) 

aiUJNO  COOC  4t10-«»4i 


DEPARTMENT  OF  THE  TREASURY 

Office  of  tlie  Secretary 

[SupptemMit  to  Department  CIrcMiar— 
Put>Hc  Del>t  Seriee-No.  13-68] 

Treasury  Bonds  of  2018 

May  13. 1988. 

The  Secretary  announced  on  May  12. 
1988,  that  the  interest  rate  on  the  bonds 
designated  Bonds  of  2018,  described  in 
Department  Circular— Public  Debt 
Series— No.  13-88  dated  May  5. 1988, 
will  be  9%  percent.  Interest  on  the 
bonds  will  be  payable  at  the  rate  of  9Vi 
percent  per  annum. 
Gflrald  Muiphy, 
Fiscal  Assistant  Secretary. 
[FR  Doc.  8fr-11382  Filed  5-19-68;  8:45  am] 

MLLMQ  CODE  4t1*-4e-M 


[Amdt  To  Department  Circiilar— PubNe 
Debt  Smies— No.  11-S8] 

Treasury  Notes,  Series  S-1991 

May  11. 1988. 

Department  of  the  Treasury  Circular, 
Public  Debt  Series— No.  11-88,  dated 
May  5, 1988,  as  supplemented, 
descriptive  of  the  8  V^  percent  Treasury 
Notes  of  Series  S-1991,  is  hereby 
amended,  effective  May  16, 1988.  to 
issue  the  Notes  as  an  additional  issue  of 
the  8Vi  percent  Treasury  Notes  of  Series 
J-1991  (CUSIP  No.  912827  TJ 1),  as 
described  in  Department  of  the  Treasury 
Circular,  Public  Debt  Series— No.  11-86, 
dated  February  19, 1986,  as 
supplemented.  The  provision  in 
Department  of  the  Treasury  Circular, 
Public  Debt  Series— No.  11-88,  for  a 
$5,000  minimum  denomination  on  the 
Series  S-1991  notes  will  have  no  effect 
following  the  merger  of  the  two  issues. 
Both  the  original  and  the  additional 
issue  of  the  8Vb  percent  Notes  will  have 
a  $1,000  minimum  denomination  and 
will  mature  on  May  15. 1991. 

The  additional  issue  of  the  8  V^  percent 
Treasury  Notes  of  Series  1-1991  will 


accrue  interest  from  May  15. 1988.  and 
payment  for  the  Notes  will  be  calculated 
on  the  basis  of  the  auction  price 
determined  in  accordance  with 
Department  of  the  Treasury  Circular. 
Public  Debt  Series— No.  11-88,  plus 
accrued  interest  from  May  15. 1968,  to 
May  16, 1988,  in  the  amount  of  $0.22079 
per  $1,000  of  notes  allotted. 

The  Notes  will  be  issued  only  in  book- 
entry  form  in  denominations  of  $1,000. 
$5,000,  $10,000.  $100,000,  and  $1,000,000, 
and  in  multiples  of  those  amounts.  TTiey 
will  not  be  issued  in  registered  definitive 
or  in  bearer  form. 

The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300.  current 
revision  (31  CFR  Part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds.  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  Treasury 
Direct  Book-Entry  Securities  System  in 
51  FR  18260,  et  seq.  (May  16. 1986).  apply 
to  the  Notes  offered  in  this  circular. 

Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  Treasury 
Direct  are  not  required  to  be  assigned  if 
the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in  Treasury 
Direct  must  be  completed  to  show  all 
the  information  required  thereon,  or  the 
Treasury  Direct  account  number 
previously  obtained. 

Otherwise,  the  Notes  are  as  described 
in  the  following  excerpt  from 
Department  of  the  Treasury  Circular. 
Public  Debt  Series— No.  11-86: 

2.1.  The  Notes  will  be  dated  March  5, 1986. 
and  will  accrue  interest  from  that  date, 
payable  on  a  semiannual  basis  on  November 
15, 1986.  and  each  suluequent  6  months  on 
May  15  and  November  15  through  the  date 
that  the  principal  becomes  payable.  They  will 
mature  May  15, 1991.  and  will  not  be  subject 
to  call  for  redemption  prior  to  maturity.  In  the 
event  any  payment  date  iii  a  Saturday, 
Sunday,  or  other  nonbusiness  day,  the 
amount  due  tvill  be  payable  (without 
additional  interest)  on  the  next-succeeding 
business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue  Code  of 
1954.  The  Notes  are  exempt  from  all  taxation 
now  or  hereafter  imposed  on  the  obligation  or 
interest  thereof  by  any  State,  any  possession 
of  the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31  U.S.C 
3124. 


2.3.  The  Notes  will  l>e  acceptable  to  secure 
deposits  of  Federal  public  monies.  They  will 
not  be  acceptable  in  payment  of  Federal 
taxes. 

The  foregoing  amendment  was 
effected  under  authority  of  Chapter  31  of 
Title  31.  United  States  Code.  Notice  and 
public  procedures  thereof  are 
unnecessary  as  the  fiscal  policy  of  the 
United  States  is  involved. 
Gerald  Murphy. 
Fiscal  Assistant  Secertary. 
[FR  Doc.  88-11384  Filed  5-19-88;  8:45  am] 

BIUJN6  CODE  W10-40-M 


[Supplement  to  Department  Circular- 
Public  Debt  Seriee— No.  11-88] 

Treasury  Notes,  Series  S-1991 

May  11, 198a 

The  Secretary  announced  on  May  10, 
1988,  that  the  interest  rate  on  the  notes 
designated  Series  S-1991,  described  in 
Department  Circular — Public  Debt 
Series— No.  11-88  dated  May  5. 1988, 
will  be  8V^  percent.  Interest  on  the  notes 
will  be  payable  at  the  rate  of  QVk  percent 
per  annum. 
Gerald  Muiphy. 
Fiscal  Assistant  Secretary. 
[FR  Doc.  88-11385  Filed  5-19-68:  8:45  am] 

BtLLING  CODE  aiO-4»-H 

[Supplement  to  Department  Circular- 
Public  Debt  Series— No.  12-88] 

Ti^asury  Notes,  Series  B-1998 

May  12, 1988. 

The  Secretary  announced  on  May  11, 
1988,  that  the  interest  rate  on  the  notes 
designated  Series  B-1998,  described  in 
Department  Circular — Public  Debt 
Series— No.  12-88  dated  May  5, 1988, 
will  be  9  percent.  Interest  on  the  notes 
will  be  payable  at  the  rate  of  9  percent 
per  annum. 
G«rald  Murphy, 
Fiscal  Assistant  Secretary. 
[FR  Doc.  88-11383  Filed  5-19-88;  8:45  am] 

aiLUNQ  CODE  4S10-4IHi 


Customs  Service 

[T.D.  88-26] 

Accreditatiion  of  a  Commercial 
Laboratory;  Core  Lal>oratories 

AQENCV:  Customs  Service.  Treasury. 
action:  Notice  of  accreditation  of  a 
commercial  laboratory. 


summary:  Pursuant  to  S  151.13.  Customs 
Regulations  (19  CFR  151.13).  Core 
Laboratories,  8210  Mosley  Road. 


Houston,  Texas  77075,  has  applied  to 
Customs  for  accreditation  to  analyze 
imported  petroleum  and  petroleum 
products  for  certain  characteristics. 
Customs  has  determined  that  Core 
Laboratories  mpets  all  of  the 
requirements  for  accreditation. 

Accordingly,  Core  Laboratories  is 
hereby  accredited  to  analyze  imported 
petroleum  and  petroleum  products  for 
the  following  c"haracteristics;  API 
gravity.  Sediment  and  Water,  and 
distillation  characteristics  in  compliance 
with  the  Customs  Regulations  (19  CFR 
Chapter  I)  in  all  Customs  districts. 

EFFECnVE  date:  May  2, 1988. 

FOR  FURTHER  INFORMATION  CONTACT! 

Roger  ].  Crain.  O^ice  of  Technical 
Services.  U.S.  Customs  Service.  1301 
Constitution  Avenue,  NW..  Washington. 
DC  20229  (202-586-2446). 

Dated:  May  13, 1988. 
|ohn  B.  O'Loughlin. 
Director,  Office  of  Technical  Services. 
[FR  Doc.  86-11378  Filed  5-19-66;  8:45  am] 

BILUNO  CODE  4<20-02-« 


[T.D.  88-25] 

Approval  of  a  Commercial  Gauger, 
Dahl  &  Co.,  Inc. 

agency:  Customs  Service.  Treasury. 

action:  Notice  of  approval  as  a 
commercial  gauger. 

summary:  Pursuant  to  §151.13,  Customs 
RegulaUons  (19  CFR  151.13),  Dahl  & 
Company.  Inc..  214  N.  Gulf  Blvd.  (P.O. 
Box  1121).  Freeport,  Texas  77541,  has 
applied  to  Customs  for  approval  to 
gauge  imported  petroleum  and 
petroleum  products  and  bulk  liquid 
organic  chemicals.  Customs  has 
determined  that  Dahl  &  Co.  meets  all  of 
the  requirements  for  approval. 

Accordingly,  Dahl  &  Company,  Inc.  is 
hereby  approved  to  gauge  imported 
petroleum  and  petroleum  products  and 
bulk  liquid  organic  chemicals  in  all 
Customs  districts. 

EFFECTIVE  DATE:  May  2, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roger  J.  Crain,  Office  of  Technical 
Services.  U.S.  Customs  Service,  1301 
Constitution  Avenue,  NW..  Washington. 
DC  20229  (202-566-2446). 

Dated:  May  11, 1988. 
|ohn  B.  O'Lou^ilin. 

Director,  Office  of  Technical  Services. 
[FR  Doc.  88-11379  Filed  5-19-88;  8:45  am] 

BIUJNG  CODE  4«10-03-« 


UNITED  STATES  INFORMATION 
AGENCY 

Receipt  of  Cultural  Property  Request 
From  ttte  Government  of  Bolivia  and 
Amendment  to  Agenda  of  Closed 
Meeting  of  ttte  Cultural  Property 
Advisory  Committee 

Pursuant  to  section  303(f)(1)  of  the 
Cultural  Property  Implementation  Act 
(19  U.S.C.  2602(f)(1)),  notice  is  hereby 
given  that  the  United  States  Government 
is  in  receipt  of  a  request  under  section 
303(a)(3)  from  the  Government  of 
Bolivia,  a  State  Party  to  the  1970 
UNESCO  Convention  on  the  Means  of 
Prohibiting  and  Preventing  the  Illicit 
Import,  Export  and  Transfer  of 
Ownership  of  Cultural  Property.  The 
request  from  Bolivia  is  for  U.S.  import 
restrictions  on  certain  endangered 
ethnological  material  to  assist  Bolivia  in 
protecting  its  cultural  patrimony. 

Bolivia's  request  will  be  referred  to 
the  Cultural  Property  Advisory 
Committee  for  review  at  its  meeting  on 
May  19-20.  The  Cultural  Property 
Advisory  Committee  meeting  to  be  held 
in  Room  840.  301  Fourth  Street  SW..  was 
previously  announced  and  will  be 
closed  to  the  public  for  the  reasons 
specified  in  Federal  Register 
announcement  of  Monday,  May  9, 1988. 
Vol.  53.  No.  89,  page  16511. 

Date:  May  17. 1988. 
Marvin  L  Stone. 

Deputy  Director,  United  States  Information 
Agency. 
[FR  Doc.  88-11544  Filed  5-19-88:  8:45  am) 

BILUNO  CODE  (230-01-11 


VETERANS  ADMINISTRATION 

Agency  Form  Under  0MB  Review 

AGENCY:  Veterans  Administration. 
action:  Notice. 

The  Veterans  Administration  has 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The 
department  or  staff  o^ice  issuing  the 
form,  (2)  the  title  of  the  form,  (3)  the 
agency  form  number,  if  applicable,  (4)  a 
description  of  the  need  and  its  use.  (5) 
how  often  the  form  must  be  filled  out,  (6) 
who  will  be  required  or  asked  to  report, 
(7)  an  estimate  of  the  number  of 
responses,  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form,  and  (9)  an  indication  of  whether 
section  3504(h)  of  Pub.  L  96-511  applies. 
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UMI 


ADDRESSES:  Copies  of  the  fonns  and 

supporting  documents  may  be  obtained 
from  John  Turner,  Department  of 
Veterans  Benefits  (203C2).  Veterans 
Administration,  810  Vermont  Avenue, 
NW.,  Washington,  DC  (202)  233-2744. 
Comments  and  questions  about  the 
items  on  the  Hst  should  be  directed  to 
the  VA's  OMB  Desk  Officer.  Joseph 
Lackey,  Office  of  Management  and 
Budget,  728  Jackson  Place,  NW. 
Washington,  DC  20503,  (202)  395-7316. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 

Dated:  May  IB,  1988. 

By  direction  of  the  Administrator 

Frank  E.  Ulfoy, 

Director,  Off  ice  of InfonnaUon  Management 
an  Statistics. 

Extension 

1.  Department  of  Veterans  Benefiti 
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2.  Report  of  Automatic  Manufactured 

Home  and/or  Lot  Loan 

3.  VA  Form  26-8148 

4.  This  form  seves  as  the  means  for 

lenders  to  report  to  VA  the 
information  necessary  to  receive 
guaranty  under  the  automatic 
processing  procedure. 

5.  On  occasion 

6.  Business  or  other  for  profit 
7.5.400 

8.2,700 

9.  Not  applicable 

[FR  Doc.  88-11386  Piled  5-19-88;  8:45  am) 

BILUNQ  COOC  MW-OI-M 


AvailabHtty  of  Report  of  Therapeutic 
Work  Programs  Evaluation 

Notice  is  hereby  given  that  the 
Therapeutic  Work  Programs  Evaluation 
has  been  completed. 


Single  copies  of  the  Therapeutic  Work 
Programs  Report  are  available. 
Reproduction  of  multiple  copies  can  be 
arranged  at  the  user's  expense. 

Direct  inquiries,  specifying  the  name 
of  the  ,<Togram  evaluation  desired,  to 
Mr.  H.  Raymond  Wilbum,  Director, 
Studies  and  Evaluation  Service, 
Veterans'  Administration  (072),  810 
Vermont  Avenue.  NW.,  WashLogton,  DC 
20420. 

Dated:  May  13, 1968. 
By  direction  of  the  Administration. 
Raymond  S.  Bhmt 

Director.  Office  ofProgiam  Anolyaia  and 

Evaluation. 

(FR  Doc.  8&-11387  Filed  5-19-88;  &-45  am] 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  53.  No.  98 
Friday.  May  20,  1988 


TtM.  MCtion  o«  tfte  FEOEi^L  REGISTER 
contains  notices  of  meetings  putitetrad. 
under  ttie  "Government  in  Vrm  Sunstiine 
Act"  (Pub.  L  94-409)  5  U.S.G.  552b(eK3y. 


FEDERAt  DEPOSIT  INSURANCE 
CORPORATION 

iPorsuant  to  the  proviaions.  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  5^b),  notice  is  hereby  given  that 
at  3:03  p.m.  on  Monday.  May  16, 1S88. 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
cloned  session,  by  telephone  con£ereBce 
call  to  consider  the  fbilowing  matters: 

An  administrative  enforcement  proceeding 
involving  an  insured  bank. 

Recommendation  regarding  the  liquidation 
of  a.  bank's  assets  acquired  by  the 
Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidating  agent  of  those 
assets: 
Case  No.  47.207  (Amenilmentj 

Alaska  National  Bank  of  the  North, 
Fairbanks.  Alaska 
and 

First  Interstate  Bank  of  Alaska,  Anchorage, 
Alaska 

•Matters  relating  to  the  possible  closing  of 
certain  insured  banks. 

Matters  relating  to  an  assistance  agreement 
pursuant  to  section  13(c)  of  the  Federal 
Deposit  Insurance  Act. 

Request  for  assistance  pursuant  to  section 
13(c]  of  the  Federal  Deposit  Insurance  Act. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by  Mr. 
Dean  S.  Marriott,  acting  in  the  place  and 
stead  of  Director  Robert  L  Clarke 
(Comptroller  of  the  Currency),  concurred 
in  by  Chairman  L.  William  Seidman, 
that  Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 


earlier  notice  of  the  meeting  was 
practicable;  that  ^e  public  interest  did. 
not  require  coosideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4].  (c)(a)» 
(c)(9)(A)ai).  and(c)t9)(B)  of  die 
"Government  in  the  Sunshine  Act^  (5 
U.S.C.  552b(c)(4).  (c)(8).  (,c)C9)(A)(ii),  and 
(c)(9)(B)J. 

Dated:  May  17, 1988. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
(FR  Doc.  88-11411  Filed  5-17-88;  4:42  pm] 
WLUNG  CODE  6714-01-M 

FEDERAL  ELECTION  COMMISSION 

DATE  AMD  TNIE:  Tuesday.  May  14, 1988, 

10:00  aun. 

place:  999  E  Street.  NW..  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  IJ.S.C. 
437g. 

Audits  conducted  pursuant  to  2  U.S.C.  437g. 
438(b).  and  Title  26.  U.S.C. 

Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration. 

Internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee. 
***** 

DATE  AND  TIME:  Thursday.  May  26, 1988, 

10:00  a.m. 

place:  999  E  Street,  NW.,  Washington, 

DC.  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  Dates  for  Future  Meetings. 


Correction  and  Approval  of  Minutes. 
Eligibility  Report  for  Candidates  to  Receive 

Presidential  Primary  Matcliing  Funds. 
Dealt  AO  1988-12— John  R.  Hall  on  behalf  of 

Empire  of  America  Federal  Savings  Bank. 

Buflalo,  Naw  York. 
Draft  AO  1988-19— (ohn  C.  Biehl  on  behalf  of 

Ashland  Oil.  Inc. 
Routine  Administrative  Matters. 


PERSON  TO  COMTACr  FON I 

Mr.  Fred  Eiland.  Information  O^icer, 
Telephone  202-376-3155. 

Mary  W.  Dove, 

Administrative  Assistant 

(FR  Doc.  88-11431  Filed  5-T8-88:  8:45  am] 

BILUNO  COK  •7U-4MI 

FEDERAL  TRADE  COMMISSION  ^ 

TIME  AND  date:  2:00  p.m..  Tuesday.  May 
24. 1988. 

PLACE:  Room  532,  (open):  Room  540 
(closed)  Federal  Trade  Commission 
Building,  6th  Street  and  Pennsylvania 
Avenue  NW.,  Washington,  DC  20580. 
STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Portions  Open  to  Public 

(1)  Oral  Argument  in  Olin  Corporation, 
Docket  No.  9196. 

Portions  Closed  to  the  Public 

(2)  Executive  Session  to  follow  Oral 
Argument  in  Olin  Corporation,  Docket  No. 
9196. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Susan  B.  Ticknor,  Office 

of  Public  Affairs:  (202)  326-2179; 

Recorded  Message:  (202)  326-2711. 

Emily  H.  Rock, 

Secretary. 

(FR  Doc.  88-11419  Filed  5-18-88;  9:00  a.m.) 
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Corrections 


»» 


UMI 


This  section  of  the  FEDERAL  REGISTER 
contains  edrtonal  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  arx)  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  tfie 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  etsewtiere  in  the 
issue. 


OEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

^1 CFR  Part  173 

[Dodiet  Na  86F-0489] 


Socondary  Direct  Food  Additives 
Permitted  In  Food  for  Human 
Consumption;  Boiler  Water  Additives 

Correction  ' 

In  rule  document  88-9340,  appearing 
on  page  15199  in  the  issue  of  Thursday, 
April  28, 1988,  make  the  following 
correction: 


On  page  15199,  in  the  third  column,  in 
amendatory  instruction  2,  in  the  fifth 
line,  "acid-co-"  should  read  "acid-co-". 


BUUNQ  COOC  1SOMI1-0 


DEPARTVENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 

[Docket  No.  86F-0435] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

Correction 

In  rule  document  88-9339,  beginning 
on  page  15199  in  the  issue  of  Thursday, 
April  28, 1988,  malce  the  following 
corrections: 

1.  On  page  15200,  in  the  Hrst  column, 
under  FOR  FURTHER  INFORMATION 
CONTACT,  in  the  third  line,  "[HHF-335]" 
should  read  "[HFF-335]". 

2.  On  the  same  page,  in  the  same 
column,  under  supplementary 
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INFORMATION,  in  the  11th  line,  "buty-l4-" 
should  read  "butyl-4-". 

BiUJNG  COOC  ISOSmi^) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Hnandng  Administration 

Privacy  Act  of  1974;  System  of 
Records 

Correction 

In  notice  document  88-9700  beginning 
on  page  15740  in  the  issue  of  Tuesday, 
May  3.1988,  make  the  following 
corrections: 

1.  On  page  15743,  in  the  third  column, 
in  the  eighth  paragraph,  in  the  third  line, 
"date"  should  read  "data". 

2.  On  the  same  page,  in  the  same 
column,  in  the  third  line  from  the 
bottom,  "could  not  be"  should  read 
"could  be". 

3.  On  page  15744,  in  the  first  column, 
in  the  first  complete  paragraph,  in  the 
third  line,  "pubication  to  HCFR"  should 
read  "publication  to  HCFA". 

MLUNQ  CODE  1SOS41.0 


Fridar 

May  20,  t988 


I^rt  K 

Environmental 
Protection  Agency 

Twenty-second  Report  of  the  Interagency 
Testing  Committee  to  the  Administrator; 
Receipt  of  Report  and  Request  for 
Ceiwmcnta  Regarding  Priority  List  of 
Chemicals;  Notice 

40  CFR  Parts  712  and  7te 
Preliminary  Assessment  Information  and 
Health  and  Safety  Data  Reporting; 
Addition  of  Chemicals;  Final  Rule 
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ENVIRONMEHTAL  PROTECTION 
AGENCY 

[OPTS-41029;  FRL-33t1-7) 


Twenty-second  Report  of  ttie 
Interagency  Testing  Conmilttee  to  ttie 
Administrator;  Receipt  of  Report  and 
Request  for  Comments  Regarding 
Priority  Ust  of  Ctiemicals 

AOENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summamy:  The  Interagency  Testing 
Committee  (ITC).  established  under 
section  4(e)  of  the  Toxic  Substances 
Control  Act  (TSCA).  transmitted  its 
Twenty-Second  Report  to  the 
Administrator  of  EPA  on  May  2, 1988. 
This  report,  which  revises  and  updates 
the  Committee's  priority  list  of 
chemicals,  adds  10  chemicals  to  the  list 
for  priority  consideration  by  EPA  in 
promulgation  of  test  rules  under  section 
4(a)  of  the  Act.  The  Twenty-Second 
Report  is  included  with  this  notice.  One 
chemical,  1,6-hexamethylene 
diisocyanate  (CAS  No.  822-06-0]  is 
designated  for  response  within  12 
months.  In  response  to  ITCs 
designation,  EPA  will  either  initiate 
rulemaking  under  section  4(a)  of  TSCA, 
or  publish  a  Federal  Register  notice 
explaining  the  reasons  for  not  initiating 
such  rulemaking  within  12  months. 
Crotonaldehyde  (CAS  No.  4170-30-3); 
imidazolium  quaternary  anmionium 
compounds  (CAS  No.  68122-88-1);  and 
seven  ethoxylated  quaternary 
ammonium  compounds  (CAS  Nos. 
68153-35-5,  68389-88-B,  68389-89-9, 
68410-69-5,  68413-04-7,  68554-06-3,  and 
70914-090-9)  are  not  designated  for 
response  within  12  months.  EPA  invites 
interested  persons  to  submit  written 
comments  on  the  report  and  to  attend 
Focus  Meetings  to  help  narrow  and 
focus  the  issues  raised  by  the  ITCs 
recommendations. 

Additionally,  EPA  is  soliciting  interest 
in  public  participation  in  the  consent 
agreement  process  for  crotonaldehyde, 
imidazolium  quartemary  ammonium 
compounds,  and  seven  ethoxylated 
quaternary  ammonium  compounds. 

The  ITC  also  has  removed  9  chemicals 
from  the  priority  Ust  Six 
aminoanthraquinone  dyes  (CAS  Nos. 
128-86-9,  2861-02-1,  6247-34-3,  6424-85- 
7, 12217-79-7  and  17418-58-5)  have  been 
removed  from  the  list  on  the  basis  of 
relatively  low  aggregate  production  and 
sufficient  genotoxicity  testing  to  reduce 
concerns  about  these  chemicals. 
Tributyl  phosphate  (CAS  No.  128-73-8), 
isopropanol  (CAS  No.  67-63-0),  and 
methyl  tert  butyl  ether  (CAS  No.  1634- 
04-41  have  been  removed  because  EPA 


has  responded  to  the  ITC's  previous 
recommendations  for  testing  of  the 
chemicals. 

DATES:  Written  comments  should  be 
submitted  by  lune  20, 1988.  Submit 
written  notice  of  interest  in  being 
designated  an  "interested  party"  to 
development  of  consent  agreements  for 
crotonaldehyde,  imidazolium  quaternary 
ammonium  compounds  and  seven 
ethoxylated  quaternary  ammonium 
compounds  by  June  20, 1988.  Focus 
Meetings  will  be  held  on  June  14  and 
lune  17. 198a 

AOORCSS:  Send  written  submissions  to: 
TSCA  Public  Docket  Office  (TS-793), 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
NE  G-004. 401  M  Street  SW.. 
Washington,  DC  20480. 

Submissions  should  bear  the 
document  control  number  (OPTS-41029). 

The  public  record  supporting  this 
action,  including  comments,  is  available 
for  public  inspection  in  Rm.  NE  G-004  at 
the  address  noted  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays.  The  Focus  Meetings  will 
be  held  at  EPA  Headquarters,  Rm.  103 
NE  Mall,  401  M  Street  SW.,  Washington, 
DC.  Persons  planning  to  attend  the 
Focus  Meetings,  and/or  seeking  to  be 
informed  of  subsequent  public  meetings 
on  these  chemicals,  should  notify  the 
TSCA  Assistance  Office  at  the  address 
listed  below.  To  ensure  seating 
accommodations  at  the  Focus  Meetings, 
persons  interested  in  attending  are 
asked  to  notify  EPA  at  least  one  week 
ahead  of  the  scheduled  date. 

FOM  FURTHER  INFORMATION  CONTACT. 

Michael  M.  Stahl,  Acting  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances.  Environmental    • 
Protection  Agency,  401 M  Street  SW., 
Washington.  DC  20460,  (202)  554-1404. 
SUFPLCMENTARY  INFORMATION:  EPA  haS 

received  the  Report  of  the  TSCA 
Interagency  Testing  Committee  to  the 
Administrator. 

I.  Background 

.   TSCA  (Pub.  L  94-469, 90  Stat  2003  ef 
seq-,  15  U.S.C.  2601  etseq.]  authorizes 
the  Administrator  of  EPA  to  promulgate 
regulations  under  section  4(a)  requiring 
testing  of  chemical  substances  and 
mixtures  in  order  to  develop  data 
relevant  to  determining  the  risks  that 
such  chemical  substances  and  mixtures 
may  present  to  health  and  the 
environment  Sec<   )n  4(e)  of  TSCA 
established  cm  F     ~  rsncy  Testing 
Committee  to  muAc    ^commendations  to 
the  Administrator  of  EPA  on  chemical 
substances  and  mixtures  to  be  given 
priority  consideration  in  proposing  test 
rules  under  section  4(a).  Section  4(e) 


directs  the  ITC  to  revise  its  list  of 
recommendations  at  least  every  6 
months  as  necessary.  The  ITC  may 
"designate"  up  to  50  substances  and 
mixtures  at  any  one  time  for  priority 
consideration  by  the  Agency.  The 
chemical  1,6-hexamethylene 
diisocyanate  is  a  designated  chemical. 
For  such  designations,  the  Agency  must 
within  12  months  either  initiate 
rulemaking  or  issue  in  the  Federal 
Register  its  reasons  for  not  doing  so.  The 
ITCs  Twenty-Second  Report  was 
received  by  the  Administrator  on  May  2 
and  follows  this  Notice.  The  Report 
adds  10  substances  to  the  TSCA  section 
4(e)  priority  list 

n.  Written  and  Oral  Comments  and 
Public  Meetings 

EPA  invites  interested  persons  to 
submit  detailed  comments  on  the  ITCs 
new  recommendations.  The  Agency  is 
interested  in  receiving  information 
concerning  additional  or  ongoing  health 
and  safety  studies  on  the  subject 
chemicals  as  well  as  information 
relating  to  the  human  and  environmental 
exposure  to  these  chemicals. 

A  notice  is  published  elsewhere  in 
today's  Federal  Registw  adding  8  of  the 
10  substances  recommended  in  the  ITCs 
Twenty-Second  Report  to  the  TSCA 
section  8(d)  Health  and  Safety  Data 
Reporting  Rule  (40  CFR  Part  716).  Two  of 
the  10  substances.  1,6-hexamethylene 
diisocyanate  (52  FR 16022,  May  1, 1987) 
and  crotonaldehyde  (51  FR  2890,  January 
22. 1986).  already  are  subject  to  this  rule, 
which  requires  the  reporting  of 
unpublished  health  and  safety  studies 
on  the  listed  chemicals.  All  10  chemicals 
will  be  added  to  the  TSCA  section  8(a) 
Preliminary  Assessment  Information 
Rule  (40  CFR  Part  712)  published 
elsewhere  m  this  issue.  The  section  8(a] 
rule  requires  the  reporting  of  production 
volume,  use,  exposure,  and  release 
information  on  the  listed  chemicals. 

Focus  Meetings  will  be  held  to  discuss 
^levant  issues  pertaining  to  these 
chemicals  and  to  narrow  the  range  of 
issues/effects  which  will  be  the  focus  of 
the  Agency's  subsequent  activities  in 
responding  to  the  ITC  recommendations. 
The  Focus  Meetings  will  be  held  as 
follows: 

June  14. 1988 

9:30  a.m. — Imidazolium  quaternary 

ammonium  compounds 
1.-00  p.m.— Ethoxylated  quaternary     . 

ammonium  compounds 

June  17, 1988 

9:30  ajn.— Crotonaldehyde 
IKM  p.m.— -l,e-Hexamediylene 
diisocyanate 


They  will  be  held  at  EPA 
Headquarters,  Rm.  103  NE  Mall,  401 M 
Street  SW.,  Washington.  DC.  These 
meetings  are  intended  to  supplement 
and  expand  upon  written  comments 
submitted  in  response  to  this  notice. 

Persons  wishing  to  attend  these 
meetings,  or  subsequent  meetings  on 
these  chemicals,  should  call  the  TSCA 
Assistance  Office  at  the  telephone 
number  listed  above  at  least  one  week 
in  advance. 

This  notice  also  serves  to  invite 
persons  interested  in  participating  in  or 
monitoring  negotiations  for  consent 
agreements  for  crotonaldehyde. 
imidazolium  quaternary  ammonium 
compounds,  and  ethoxylated  quaternary 
ammonium  compounds  to  notify  EPA  no 
later  than  June  20. 1988.  The  procedures 
for  negotiations  are  described  in  40  CFR 
790.22.  All  written  submissions  should 
bear  the  identifying  docket  number 
(OPTS-41029). 

m.  Status  of  List 

In  addition  to  adding  the  10 
recommendations  to  the  priority  list  the 
ITCs  Twenty-Second  Report  notes  the 
removal  of  9  chemicals  from  the  list 
since  the  last  ITC  report  Six 
aminoanthraquinone  dyes  have  been 
removed  from  the  list  by  the  ITC  on  the 
basis  of  relatively  low  aggregate 
production  and  sufficient  genotoxicity 
testing  to  reduce  concerns.  Subsequent 
to  rrCs  preparation  of  its  Twenty-First 
Report  EPA  responded  to  the  ITCs 
recommendations  for  three^dditional 
chemicals.  The  three  chemicals  removed 
and  the  dates  of  publication  in  the 
Federal  Register  of  EPA's  responses  to 
the  rrC  for  these  chemicals  are:  tributyl 
phosphate  (52  FR  43346.  November  12. 
1987);  isopropanol.  (53  FR  8838,  March 
16, 1988);  and  methyl  tert  butyl  ether  (53 
FR  10391,  March  31, 1988). 

The  current  list  contains  1  designated 
substance,  2  chemicals  recommended 
with  intent-to-designate,  and  14 
recommended  substances. 

Authority:  IS  U.S.C.  2603. 

Dated:  May  11, 19Ba 
J.  Marandi, 

Director,  Existing  Chemical  Assessment 
Division. 

Twenty-Second  Report  of  the  TSCA 
Interagency  Testing  Committee  to  die 
Administrator,  Environmental  Protectiim 
Agency 

Summary 

Section  4  of  the  Toxic  Substances 
Control  Act  of  1978  (TSCA,  Pub.  L.  94- 
489)  provides  for  the  testing  of 
chemicals  in  commerce  that  may  present 
an  uiveasonable  risk  of  injury  1o  health 


or  the  environment.  It  also  provides  for 
the  establishment  of  a  Committee  (ITC), 
composed  of  representatives  from  eight 
designated  Federal  agencies,  to 
recommend  chemical  substances  and 
mixtures  (chemicals)  to  which  the 
Administrator  of  the  U.S.  Environmental 
Protection  Agency  (EPA)  should  give 
priority  consideration  for  the 
promulgation  of  testing  rules. 

Section  4(e)(1)(A)  of  TSCA  directs  the 
Committee  to  recommend  to  the  EPA 
Administrator  chemicals  to  which  the 
Administrator  should  give  priority 
consideration  for  the  promulgation  of 
testing  rules  pursuant  to  section  4(a). 
The  Committee  is  required  to  designate 
those  chemicals,  from  among  its 
recommendations,  to  which  the 
Administrator  should  respond  within  12 
months  by  either  initiating  a  rulemaking 
proceeding  under  section  4(a)  or 
publishing  the  Administrator's  reason 
for  not  initiating  such  a  proceeding.  At 
least  every  8  months,  the  Committee 
makes  those  revisions  in  the  TSCA 
section  4(e)  Priority  List  that  it 
determines  to  be  necessary  and 
transmits  them  to  the  EPA 
Administrator. 

As  a  result  of  its  deliberations,  the 
Conunittee  is  revising  the  TSCA  section 
4(e)  Priority  List  by  the  addition  of  10 
chemicals. 

The  Priority  List  is  divided  into  three 
parts:  Part  A  contains  those 
recommended  chemicals  and  groups 
designated  for  priority  consideration 
and  response  by  the  EPA  Administrator 
within  12  months.  Part  B  contains 
chemicals  and  groups  of  chemicals 
recommended  with  intent-to-designate. 
This  category  was  established  by  the 
Committee  in  its  seventeenth  report  (50 
FR  47603;  November  19, 1985)  to  take 
advantage  of  rules  promulgating 
automatic  reporting  requirements  for 
non-designated  ITC  recommendations 
under  the  section  8(a)  Preliminary 
Assessment  rule  and  the  TSCA  section 
8(d)  Health  and  Safety  Data  Reporting 
rule.  Information  received  following 
recommendation  with  intent-to- 
designate  may  influence  the  Committee 
to  either  designate  or  not  designate  the 
chemicals  or  groups  of  chemicals  in  a 
subsequent  report  to  the  Administrator. 
Part  C  contains  chemicals  and  groups  of 
chemicals  that  have  been  recommended 
for  priority  consideration  by  EPA 
without  being  designated  for  response 
within  12  months.  The  changes  to  the 
Priority  List  are  presented,  together  with 
the  types  of  testing  recommended,  in  the 
following  Table  1: 


Table  1— Ai>omoNS  to  the  Section 
4(e)  Priority  Ust,  May  1988 


Otemical/Group 

Recommended  studies 

K  Designsltd  lor 

nsponss  within  12 

months: 

1.6- 
Hexamettiytone 

Health  Eflects:  Chronictoxic- 

ity,  including  oncogenicity; 

diisocyanate  ■ 

reproductive  and  develop- 

CAS No.  822- 

mental  eflects. 

06-0. 

Chemical  Fate:  Nor>e 

Ecological  Effects:  None 

B.  Recommended 

with  Inlenlto- 

Designate: 

CrotonaKtohytle  * 

HaaHh  Effects:  None 

CAS  Na  4170- 

30-3. 

Chemir^  Fate:  Volatilization 

rate  from  water   aerobic 

aquatic        biodegradation 

rate. 

Ecological     Effects:     Acute 

toxicity  to  algae,  fish  and 

^^         ^3jk^^^^JIBfc^Bb^hdhd^^kdrf 

aquatic  Invertebrates. 

\^.  nvconWTmnavo 

WithoutBeing 

Designated  lor 

* 

Response  HWw? 

12  Months: 

Health  Effects.  Chronic  toxic- 

Quaternary 

ity  studies  to  evaluate  po- 

Ammohkin) 

tential     effects     through 

Compounds' 

lortg-term    dermal     expo- 

(CAS No. 

sures. 

68122-86-1). 

Chemical  Fate:  Aerobic  and 

anaerobic    biodegradation 

01  Ifw  chemical  sort>ed  to 

Irashwater   and   estuanne 

Ecological     Effects:     Acute 

and    cfwonic    effects    on 

representative    freshwater 

and  estuanr>e  benttvc  or- 

ganisms. 

Ethoxylated 

Health  Effects:  Chronic  toxic- 

Quaternary 

ity  studies  to  evaluate  po- 

Ammonkim 

tential      effects      through 

Compounds* 

long-term    dermal    expo- 

(CAS Not 

sures. 

68153-35-5. 

68389-88-8, 

68389-8»-9, 

68410-69-5. 

68413-04-7, 

68554-06-3. 

and  70914-09- 

9). 

Chemical  Fate:  Aerobic  and 

anaerobic     biodegradation 

— 

of  the  chemicals  sort>ed  to 

freshwater   and   estuanne 

sediments. 

Ecological     Effects:     Acute 

and    chronic    effects    on 

representative    freshwater 

and  benthic  organisms. 

CA  Index  Names  (9  CI) 
■  Hexane,  1,6-diisocyanato-. 
>2-ButanaL 

*  Imidazolium  compounds,  4,5^Jihydro-l-methyl-2- 
nortallow  akyi-1-<2-tallow  amidoethyl),  Me  suHates. 

*  EthanamWum,  2-amino-N-(2-aminoethyl)-N-(2-hy- 
droxyethy()-N-methyl-,  N.N'-ditaHow  acyl  derivs..  Me 
sulfates  (salts);  CAS  No.  68153-35-5. 

Poly(oxy-1.2-^lhanediyl).  a-[2-[bis(2-aminoethy<)- 
melh*lammonio]-«lhyl]-<»-hydroxy-,  N,N'-dicoco  acyl 
derivs..  Me  sulfates  (salts);  (>S  No.  68389-88-8. 

Poly(oxy-1,2-elhanediyl).  a-[2-[bis(2-aminoethyl)- 
methytammonio]-eltiyl]-«*-hydroxy-.  N.N'- 


18196 
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»» 


(Site);  Cfc  Ho.Jta8S^»-9, 

mathylaaiaiaaiol-alhyU-tt-hydragw-.  ItN'-diMloirv 
acy<  deny*,  M«  auiialM  (sattsiTCAS  Ho.  •8410-69- 
5. 

Po»yCoxy(nMlhy»-l.2-Mwn*dlyO].         a-(2-[biM2- 
ai'niiwe<hyl>-nwlhy>>itimonio>-m«lh||ti>>|it]  m 
hydroxy-.  N.N--.  dttalow  acy«  dwiMC  Me  MMates 
(satta):  CAS  Na  68413-04-7. 

Poly(ot9-1.2-«ttMMdlyO.     a-C3-{bi8(2-amnorthyi)- 

ooco  acyt  dviM,  Ma  sulaiaa  (aaiflB):  CAS  No. 


PoMoKy-t^aMMiNiM.  a-[2-»iiB(2  wwinolhyO- 
iTiettiy(amnorao]-e<hy*]-«.bydroxy-,  N.N'-dK^4-ii 
acyl  dama.  Ma  autfataa  (aalte):  CAS  No.  70914-09- 
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Chapter  1 — bitrodnction 

1.1  Backgroand.  The  TSCA 
Interagency  Testing  Committee 
(Committee)  was  established  under 
section  4(e)  of  the  Toxic  Substances 
Control  Act  of  ig»  (TSCA,  Pub.  L  94- 
469).  The  specific  oiandate  of  the 
Committee  is  to  recommend  to  the 
Administrator  of  the  U.S.  Environmental 
Protection  Agem^  (EPA)  chemical 
substaaoes  and  mixtures  in  commerce 
that  should  be  given  priority 
ocMisideratioa  for  the  promulgation  of 
testixig  rules  to  detennine  their  potential 
hazard  to  human  health  and/or  the 
environment.  TSCA  specifles  that  the 
Committee's  recommendations  shall  be 
in  the  form  of  a  Priority  List,  which  is  to 
be  published  in  the  Federal  Register. 
The  Committee  is  directed  by  section 
4(e)(1)(A)  of  TSCA  to  designate  those 
chemicals  on  the  Prtority  List  to  whidi 
the  EPA  Administrator  should  respond 
within  12  months  by  either  initiatiiig  a 
rulemaking  proceeding  under  section 
4(a)  or  publishing  the  Administrator's 
reaaoo  for  not  initiating  such  a 
proceeding.  There  is  no  statutory  time 
limit  for  EPA  response  regarding 
chemicals  that  ITC  has  reconunended 
but  not  designated  for  response  within 
12  months. 

At  least  every  6  months,  the 
Committee  makes  those  revisions  in  the 
section  4(e}  Priority  List  that  it 
determines  to  be  necessary  and 
transmits  them  to  the  EPA 
Administrator. 

The  Committee  is  composed  of 
representatives  from  eight  statutory 
mefnber  agencies  and  seven  liaison 
agendoa.  The  specific  reyeesentatives 
and  their  affiliatiQas  are  named  in  the 
front  of  this  report  The  Caeanrittee'e 
chemical  review  procedures  and  priority 
reooameadations  are  described  in 
previous  reports  (Refs.  1  through  6). 

1.2  Committaa '»  peevioiu  reporta. 
Twenty-one  previous  reports  to  the.  EPA 
Administrator  have  been  issued  by  the 
Committee  {lad  published  in  the  Federal 
Register  [Refs.  1  through  6).  Ninety-six 
entries  (chemicals  and  groups  of 
chemicals)- were  recommended  for 
priority  consideration  by  the  EPA 
Administrator  and  designated  for 
response  %vithin  12  months,  fai  addition. 


fourteen  chemicala  and  ooe  group  of 
chemioils  were  reoonimendeid  without 
being  eo  designated. 

1 .3    Coamittea'a  actirttiea  during 
this  reporting  period  Between  October 
16.  t«87  and  April  21, 1986.  die 
Committee  contiaued  to  review 
chemicals  from  Its  fifth  and  sixth  scoring 
exercises,  and  from  nonrinations  by 
Member  Agencies,  Liaison  Agencies  and 
State  Agencies. 

The  Committee  contacted  chemical 
manufacturers  and  trade  associations  to 
request  information  that  would  be  of 
value  in  its  deliberations.  Most  of  those 
contacted  provided  unpublished 
information  on  current  production, 
exposure,  oses,  and  effects  of  chemicals 
wider  stady  by  the  Committee. 

During  this  reporting  period,  the 
Committee  revievred  available 
information  on  eighty-four  chemicals. 
Ten  were  selected  for  addition  to  the 
section  4(e)  Priority  List,  and  twenty- 
four  were  deferred  indefmitely.  The 
remaining  chemicals  are  still  under 
study. 

In  its  twentieth  report  to  the  EPA 
Administrator  (Ref.  5,  ITC.  1987),  the 
Committee  placed  ethylbenzene  (CAS 
No.  100-41-4)  on  the  Priority  List  on  the 
"Recommended  with  Intent-to- 
Destgnate"  category.  The  Committee 
recommended  that  ethylbenzene  be 
tested  for  acute  toxicity  to  freshwater 
algae  and  invertebrates  and  to  saltwater 
algae,  invertebrates  and  tith. 
Subsequen^y.  the  Committee  learned 
that  acute  toxicity  testing  of 
ethjrlbenzene  with  freshwater 
invertebrates  had  recently  been 
completed  at  the  University  of 
Wisconsin.  As  noted  in  the  twenty-first 
report,  the  Committee  also  was  informed 
that  a  consortium  of  ethylbenzene 
producers,  the  Styreae  and 
Ethylbenzene  Association,  voluntarily 
sponsored  studies  on  the  other  acute 
toxicity  tests  recommended  by  the 
Committee.  The  Committee  deferred  a 
decision  on  whether  or  not  to  designate 
ethylbenzene  peoding  a  review  of  the 
data  developed  during  the  above 
studies.  The  Committee  has  reviewed 
the  data  developed  in  those  studies  and 
has  concluded  that  all  of  the  data  gaps 
identified  in  the  twentieth  report  have 
been  satisiactorily  resolved  with  the 
exception  of  saltwater  invertebrate 
testing,  hdastry  has  volunteered  to 
sponsor  additional  studies  with 
saltwater  invertebrates.  The  Committee 
has  decided  to  continue  to  defer  a 
deciaiaa  on  whether  or  not  to  desi^iate 
ethyihenaene  pending  a  review  of  date 
from  the  additinaal  invertebrate  tests. 

in  its  twenty-first  report  to  die  EPA 
Administrator,  the  Committee 


recommended  genotoxicity  testing  on 
'  six  aminoanthraquinone  dyes  (CAS  Nos. 
128-86-9.  2861-02-1.  6247-34-3.  6424-85- 
7, 12217-79-7  and  17418-58-5), 
Subsequent  to  the  recommendation  the 
Committee  had  an  opportunity  to 
examine  the  TSCA  section  8(a) 
Preliminary  Assessment  rule  and  TSCA 
section  8(d)  Health  and  Safety  Data 
Reporting  rule  information  submitted  to 
the  EPA.  That  information  included 
current  production  and  use  information 
on  those  dyes  and  additional  data  on 
genotoxicity  tests.  As  a  result  of  its 
review  of  that  information,  the 
Committee  has  concluded  that  the  six 
aminoanthraquinone  dyes  with  the 
above  CAS  numbers  should  be  removed 

■  from  the  Priority  List  on  the  basis  of 
relatively  low  aggregate  production  and 
sufficient  genotoxicity  testing  to  reduce 
concerns. 

1.4    The  TSCA  section  4(e)  Priority 
List.  Section  4(e)(1)(B)  of  TSCA  direct 
the  Committee  to:  "*  *'■  *  make  such 
revisions  in  the  [priority]  list  as  it 
determines  to  be  necessary  and  *  *  * 

■  transmit  them  to  the  Administrator 
together  with  the  Committee's  reasons 
for  the  revisions."  Under  this  authority, 
the  Committee  is  revising  the  Priority 

.  List  by  adding  ten  chemicals:  1,6- 
hexamethylene  diisocyanate  (CAS  No. 
822-06-0),  crotonaldehyde  (CAS  No. 
4170-30-3),  imidazolium  quaternary 
ammonium  compounds  (CAS  No.  68122- 
86-1)  and  ethoxylated  quaternary 
ammonium  compounds  (CAS  Nos. 
68153-35-5,  68389-88-8,  68389-89-9, 
68410-69-5,  68413-04-7,  68554-06-3  and 
70914-O9-9).  Nine  chemicals  are  being 
removed  from  the  Priority  List  at  this 
time.  Tributyl  phosphate  (CAS  No.  126- 
73-8)  was  the  subject  of  a  Notice  of 
Proposed  Rulemaking  (52  FR  43346; 
November  12, 1987).  Isopropanol  (CAS 
No.  67-63-0]  also  was  the  subject  of  a 

.  Notice  of  Proposed  Rulemaking  (53  FR 
8638;  March  16, 1988)  and  methyl  tert 
butyl  ether  (CAS  No.  1634-04-4)  was  the 
subject  of  a  Testing  Consent  Order  (53 
FR  10391;  March  31, 1988).  In  addition, 
six  aminoanthraquinone  dyes  (CAS  Nos. 
128-85-9,  2861-02-1.  6247-34-3,  6424-85- 

■  7, 12217-79-7  and  17418-58-5)  are  being 
removed  for  the  reasons  given  in  section 
1.3. 

With  the  ten  new  recommendations 
and  nine  removals  noted  in  this  report 
seventeen  entries  now  appear  on  the 
section  4(e)  Priority  List.  "The  Priority 
List  is  divided  in  the  following  Table  2 
into  three  parts;  namely,  A.  Chemicals 
and  Groups  of  Chemicals  Designated  for 
Response  Within  12  Months,  B. 
Chemicals  and  Groups  of  Chemicals 
Recommended  with  Intent-to-Designate, 
'  and  C.  Chemicals  and  Groups  of 


Chemicals  Recommended  Without  Being 
Designated  for  Response  Within  12 
Months.  Table  2  follows: 

Table  2— The  TSCA  Section  4(e) 
Priority  List,  May  1988 


Entry 


A.  Chemcals  and  Groups  ol  Ct>en)i- 
cals  RecomfneiKied  and  Designat- 
ed tor  Response  Within  12 
Months: 

1.    1,6-Hexamethytene     diisocya- 
nate. 

B.  Chttmicals  and  Groups  of  CtMtni- 
cals  Recomnwnded  with  Intent-to- 
Oesignate: 

1 .  Ettiylbenzene 

2.  Crotonaldehyde 

C.  Chemicals  and  Groups  of  Chemi- 
cals Recommerxled  Wittwut  Being 
Designated  for  Response  Wittwi 
12  Months: 

1.  Diisodecyl  phenyl  phosphite 

2.  C.I.  Disperse  Blue  79 „ 

3.  Methyl  ethyl  ketoxime 

4.  /V^[5-[l)is[2- 
(acetyloxy)ethyl]amtno]-2-t(2- 
bromo-4,6-dinitropheny1)azo]-4- 
methoxy  phenyl]-acetamide. 

5.  /V-[5-[t)<st2- 
(acety*oxy)ethyl )  amino] -2- [  2- 
chloro-4,6-dinitrophenyl)azo]-4- 
methoxy  pfieny<]-acetamide. 

6.  /V-[5-[t>is[2- 
(acetyloxy)ethyl]anunol-2-[(2- 
chloro-4,6-dirMtrophenyl)azo]-4- 
ethoxy  phenyl  l-acetamide. 

7.  Imidazolium.  compounds,   4,5- 
dihydro-1  -mettiyt-2-nortaltow 
alkyl-1-<2-taHow  amidoethyl).  Me 
sulfates. 

8.  Ethanaminium,2-amino-N-(2- 
aminoethyl)-N-(2-hydroxyethyl)- 
Nwnethyl-,     N,N'-ditallow     acyl 
derivs.,  Me  sulfates  (salts). 

9.  Poly(oxy-l,2-«thanediyl).a-[2- 
[t)is(2-amtr>oethyl)- 
methylammonio]-ethyl]-<»- 
hydroxy-,       N.N'-dicoco       acyl 
derivs..  Me  sulfates  (salts). 

10.  Poty(oxy-1,2-ethanediyl),a-[2- 
[bis(2-amirK>ethyl)- 
methylammonio]-elhyl]-«»- 
hydroxy-,   N,N'.t)is(hydrogenated 
tallow  acyO  derivs..  Me  sulfates 
(salts). 

1 1 .  Poly(oxy- 1 .2-ethanediyl),a-[2- 
[|]«s(2-aminoettTy<)- 
methylammonio-ethyl]-«»- 
hydroxy-,      N.N'-ditaHow      acyl 
derivs..  Me  sulfates  (salts). 

12.  Poly[oxy(methyl-1,2- 
ethanediyl)],a-[2-[bis(2- 
aminoethyO-methylammonio]- 
methylethyD-w-hydroxy-.     N.N'-, 
ditaMow  acyl  derivs..  Me  sulfates 
(salts). 

13.  Poly(oxy-1.2-ethanedM).a-t3- 
[bis(2-aminoethyl)- 
methylammonio]  -2- 
hydroxypropyl]-w-liydroxy-,      N- 
coco  acyl  derivs.,  Me  sulfates 
(salts). 

14.  Poly(oxy-1,2-ethanediyO,a-[2- 
[bts(2-aminoethyl)- 
methytammonioi-ethyl].**- 
hydrmy-,      N,N'-di<^4i>      acyl 
derivs..  Me  suHates  (salts). 


Date  of 
designation 


May  1968 


May  1987 
May  1988 


Nov.  1985 
Nov.  1986 
Nov.  1986 
May  1987 


May  1967 


May  1987 


May  1988 


May  1988 


May  1988 


May  1986 


May  1988 


May  1988 


May  1988 


May  1988 
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Chapter  2— Recommendations  of  the 
Committee 

2.1  Chemicals  recommended  for 
priority  consideration  by  the  EPA 
Administrator.  As  provided  by  section 
4(e)(1)(B)  of  TSCA  the  Committee  is 
adding  the  following  chemical 
substances  to  the  section  4(e)  Priority 
List:  1.6-hexamethylene  diisocyanate 
(CAS  No.  822-06-0),  crotonaldehyde 
(CAS  No.  4170-30-3),  imidazolium 
quaternary  ammonium  compoimds  (CAS 
No.  68122-86-1)  and  ethoxylated 
quaternary  ammonium  compoimds  (CAS 
Nos.  68153-35-5,  68389-88-8,  68389-89-9, 
68410-69-5,  68413-04-7,  68554-06-3  and 
70914-09-9).  The  recommendation  of 
these  chemicals  is  made  after 
considering  the  factors  identified  in 
section  4(e)(1)(A)  and  other  relevant 
information,  as  well  as  the  professional 
judgment  of  Committee  members. 

2.2  Chemicals  designated  for  response 
within  12  months— 2.2.a  1,6- 
Hexamethylene  diisocyanate — 
Summary  of  recommended  studies.  It  is 
recommended  that  1,6-hexamethylene 
diisocyanate  be  tested  for  the  following: 

1.  Chemical  fate:  None. 

2.  Health  effects:  Chronic  toxicity 
(including  oncogenicity)  and 
reproductive  and  developmental  effects 
studies. 

3.  Ecological  effects:  None. 
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Physical  and  Chemical  Information 

CAS  Number:  821-00-0 

Synonyam:  Hexaac.  1.6-diiao(9anato-: 

Hexamgikj/kam  dnaocyanaie;  1,6- 

Diisoi  I  ■iiiiialii  i  line 
Acronym:  HDI 

Trade  Nammt  Desmodnr  H;  Mondur  HX 
StructumJ  FonmiUa:  OCNCHsGHjCtfcC 

HtOWSWiCO 


OCNC  HiCHjCH^CH^CH^CH^NCO 


,NC< 


Empirical  Farmmla  CtffcsN/^ 
MoJecuhr  fre«ter  108.0 
Appearaace:  liq^nd 
Boiling  hmtZOA  *C  at  760  mmHg 

[Ref.  22.  mOSa  1978] 
Vapor  PresmmKOJOU  oimHg  at  24  *C 

(Ref.  22.  NIOSH  1978) 
Specific  Grarity:  \M  (Ref.  22.  NIOSH. 

1978) 
FlashpoiittUO  *€  (Ref.  22.  NIOSH.  1978) 
Solubility:  Poorly  soluble  in  water 

readily  sohible  in  organic  solvents 

(Ref.  22.  NIOat  197B) 
Log  Octanol/ Water  Partition 

Coefficient  (log  P):  -1.9  (Est'd..  Ref. 

14.  Leo  et  aL.  1971). 

Rattonale  for  Recommendations 

/.  Exposure  Information  , 

A.  Koducdon/Use/Disposal/  ' 

Environmental  Release 

Hexunethylene  diisocyanate  (HDQ  is 
produced  in  annmerdal  quantities  at 
Baytown,  TX:  current  aiuiual  production 
is  aboat  11  millioa  pounds  (ReL  19, 
Mobay,  ignb).  Laboratory  quantities  (rf 
HIM  are  ^so  prodaced  by  Morttm 
ThiaimL  inc.  ^  ite  Danvers.  MA  plant 
(ReL  10.  ICF,  1986).  The  public  portion  of 
the  TSCA  iDventavy  lists  U.S. 
productioa  at  1  to  10  million  pounds  ia 
1977  (Ref.  27.  USEPA.  1968).  No  import 
daU  are  reported  for  HDL  In  1961. 
appnndnately  2  to  3  miUion  pounds 
were  exported  (Ref.  16,  Mobay,  1982). 

The  Bwaofactuhng  process  for  HEtt. 
similar  to  tbat  of  other  diiaocyanates. 
empbys  pfaoagenation  of  he»unethylene 
dianaae.  Ia  reaponse  to  a  request  for 
infonaatian.  Mobay  estiraated  that  the 
quantity  of  UK  that  enters  ^ 
environaant  daiiag  productioa  and  use 
does  not  exceed  20.000  pounds  per  year 
(ReL  16,  Mobay.  1962). 

HDI  is  aaad  in  tiie  manufacture  of 
higher  aaitocalar  weight  biioat 
polyiaocyaaate  products.  These  are 
commercially  used  as  curing  agents  in 
the  foTBHilatiaB  of  polyurethane  paint 
systems  for  aatonobile  refinishing. 
iadufltrial  asaintenance,  marioe  coatings, 
and  other  higher  performance  coating 
systems  (ReL  16,  Mobay.  1082). 


B.  Evidence  for  Human  and 
Environmental  Exposure 

There  is  no  OSHA  peimissible 
exposure  level  (PEL)  for  HDI.  In  1978, 
NIOSH  recommended  that  OSHA  adopt 
the  same  standard  also  recommended 
for  toluene  diisocyanate  (TDI)  and 
methylene  diphenyldiisocyanate  (MDI), 
te.,  an  8-hour  time-weighted  average  of 
5  ppb  (35  ag/m»)  (ReL  22.  NIOSH.  1978). 
The  recommended  10-minute  short-term 
exposure  Umit  is  0.02  ppm  (140  og/m*] 
(ReL  22.  NIOSH,  1978).  ACGIH  earlier 
reooauaended  the  saaie  levels  (Ref.  1, 
ACX^IH,  1976).  The  level  immediately 
dangerous  to  life  and  health  (IDLFf), 
beyond  which  irreversible  health  effects 
are  knaarn  to  occur,  is  10  ppm  (Ref.  28, 
Wooliich,  1982). 

The  National  Occupatitmal  Hazard 
Survey  (NOHS).  conducted  by  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  from  1972  to 
1974,  estimated  that  about  4,490  workers 
in  238  piaats  were  exposed  to  HDI 
through  manufacture,  processing,  or  use 
in  197a  Of  these,  about  4,000  were 
involved  with  coating  applications  (ReL 
21,  NIOSH,  1976).  NIOSH  also 
conducted  a  second  woilq}lace  survey, 
the  National  Occupational  Exposure 
Survey  (NOES)  from  1980  to  1983  (ReL 
23,  NIOSH,  1984).  Preliminary  data  from 
the  NOES  indicated  that  39  workers, 
indudiag  11  women,  were  potentially 
exposed  ia  198a 

The  number  of  workers  exposed  to 
HDI  is  probably  underestimated  since  it 
is  impossible  to  estimate  the  workers  in 
trade  profiessions  or  other  operations 
using  products  containing  HDI. 
HowBTer.  data  indicate  that  coatings 
applications  provide  the  greatest  source 
of  occupatitmal  exposure  to  HDL 
Information  obtaiiwd  from  the  United 
Auto  Workers  suggests  that  1,000  to 
10,000  workers  are  potentiaDy  exposed 
to  HDI-containiog  coatings  and 
adhesives  in  new  car  manufacture  (ReL 
26.  UAW.  1988).  The  Automotive 
Services  Association  estimated  that 
there  are  OftOOO  to  100.000  private 
autobody  aad  repaint  shops  that  osually 
employ  1.5  to  12  persons  each, 
potentially  exposing  between  OOAIO  and 
1.2  million  pecsoos  (ReL  i,  ASA.  1968). 
In  a  1982  subansiaa  to  the  TSCA 
Interagency  Testing  Comraittee,  Mobay 
estimated  that  153,000  autobody  repair 
workers  were  potentially  exposed  to 
HDI  (ReL  16.  Mobay,  1982). 

Information  received  from  the 
International  Brotherhood  of  Painters 
and  Allied  Trades  (IBPAT)  indicated 
that  about  60,000  union  meaabers  aae  an 
HDI-containing  coating  at  least  once  a 
year.  HDI<:ontaining  coatings  are  used 
several  tines  a  year  by  about  30,000 


workers;  3,000  ase  HDI-containing  paint 
exdosivdy  [9bL  0.  IBPAT.  1988).  The 
ComBHwiinatioa  Workers  of  Anwrica 
indicated  Jhat  about  il.000  of  their 
members  are  eiqKMed  to  makiple 
diisocyanate*.  including  HDI.  Of  these, 
about  454XX)  teleooQuannications  cable 
sphoers  and  outside  plant  technicians 
work  %tfith  plqgging  compounds 
containing  HDL  The  remaining  6,000 
workers  are  exposed  to  diisoqranate- 
cooUiniag  inks  and  RIM  plastics  (ReL  5. 
C:WA.19i^ 

The  civilian  and  military  aircraft 
industry  uses  aliphatic  diisocyanate- 
coalainHig  paint  almost  exclusively 
because  of  its  stability  in  ultraviolet 
light  (ReL  &  Hulse.  1964).  The  number  of 
persona  potentially  exposed  to  HOI 
through  these  occupations  is  not  known 
at  this  time. 

In  summary,  excluding  individuals 
exposed  through  the  aerospace 
industiieaand  the  military,  it  appears 
that  between  265M)0  and  1.315.000 
workers  an  potentially  exposed  to  HDI- 
containing  products. 

Between  1976  and  1982,  Mobay 
conducted  field  industrial  hygiene 
surveys  during  spray  applications  of 
HDI-containing  paint  systems.  Data 
gathered  during  six  different  surveys 
demonstrated  HDI  concentrations 
between  <0.0Q&ppm  and  0.04  ppm  (ReL 
16,  Mobay.  1962).  As  shown  in  a  section 
8(d)  suboiission  from  Mobay,  oven 
exhaust  from  a  heat-ciu%d  urethane 
resulted  in  monomeric  HDI 
concentrations  of  230  ppb  (ReL  17, 
Mobay.  1971^.  This  level  exceeded  the 
ACX^IH  thiesboki  limit  value  (TLV)  and 
NIOSH  reoonnaended  short-term 
exposure  Uaiit  (STEL)  of  20  ppb  by 
about  11  tiases. 

A  study  Mras  coiulucted  to  determine 
the  airborne  concentrations  of  total 
reactive  iaocyanate  groups  (-MX)s) 
fram  the  appUcation  of  consumer- 
available  polsrvrethane  products.  A  two- 
part  (fiX-caotaaiing  polyurethane 
eaaawl  was  ased  in  a  controlled  area 
siraulatiag  a  woikshap/garaga.  The 
product  was  sprayed  on  a  metal 
bookcase.  Analyses  of  personal  and 
area  aur  saa^iies  collected  during  the 
sfk^  appfaation  of  the  enamel  found  - 
NCO  groups  in  excess  of  the  upper  limit 
of  detectSoB,  >&0  oig  NCO/m'  or  >2.9 
ppai(ReL  28.  MRL 1S87).  This  level  was 
almost  300  tioMS  the  NIOSH- 
recoBimenried  lO-minute  STEL  of  002 
ppm. 

//.  Chentjcat  Fate  lufoniiation 

Althou^  HDI  is  likely  to  be  released 
to  the  eaviramaent,  primarily  ia  htgitive 
aa-aoiisaioBs.  it  i*  not  expet^ed  to 
persist  mad  shouhi  be  rapidly 


transformed,  especially  in  the  presence 
of  liquid  water.  Therefore,  chemical  fate 
testing  is  not  recommended  at  this  time. 


///.  Biological  Effects  of  Concern  to 
Human  Health 

A.  Metabolism  and  Toxicokinetics 

No  information  was  found. 


B.  Acute  (short-term)  Effects 

The  acute  and  subacute  toxicity  of 
HDI  are  summarized  in  the  following 
Tables  3  and  4. 


Table  3.— Critical  End  Points  for  the  Acute/Subacute  Toxic  Effects  of  HDI 


tJ 


Skin  irritalion 

Ocular  irritation 

Sensory  irritation.. 


Pulmonary  irritation....- 

Pulmonary  irrilalion 

Contact  sertsitivity,  induction- 


Contact  sensitivity  induction-. 
Contact  sensitwity  elicitation .. 

Contact  sorwBwty  oticitation.. 


Test  s«jbiect  ■ 


Guinea  pig.... 

Rabbit _. 

Male  mouse. 


Afcino  rat 

Rabbit 

Male  mouse. 


Guinea  pig 

Guinea  pig 


Criticat  toxic  effact  and  poirits 
trom  multpta  d08e/cor)centration 


LOEL» 


Male  mouse. 


0.4  mg/animai 

(approK.) 
NE* 
0.062  ppm 

(0.43  mg/m  * 
NE 

NE 

Sug^animal 
(0.20  CTtg/kg) 

NE 

Sug/animal 
(approx.) 
NE 


NOEL' 


0.2  mg/animal 

Opprox.) 
NE 
NE 

NE 

NE 

2.1  ug/animal 
(0.075  mg/ 

NE 

NE 

NE 


Reference 


Kondrat'yev  and  Mustayev  (1969,  ReL  13). 

Mobay  (1961.  R«(.  15). 
Sangha  et  ri.  (1981.  ReL  24). 

Lomonova  and   Frolova  (1966,  as  cited  in 

NIOSH,  1978,  Ref.  22). 
Frolovaya  (1966.  1966,  as  citod  in  Kondrat'yev 

and  Mustayev  1969,  Ref.  13). 
Ttiome  et  al.  (1987,  Ref.  25). 


Kondrat'yev  and  Mustayev  (1969,  Ref.   13). 
Kondrat'yev  and  Mustayev  (1966,  Ret.   13). 

Thome  et  al.  (1967.  Ref.  25). 


,  •  WNh  the  exoeption  of  the  mice  used  in  Ite  Sangfta  e(  aL  (1961)  study,  teat  animai  parametera  audi  as  sex,  age,  weighL  and  strain  .were  not  reported. 

*  |jo«restK)b9ervabie.eftects  level. 

*  NoK)bservab<e.eftects  level. 

*  NE,  not  estaHiehed  in  ttw  study. 

Table  4.— Acute  Toxicny  of  HDI  in  Laboratory  Animals 


LCm 

Duration  (hour^ 

LOb. 

.. 

Oral  (mg/kg) 

Dermal  (mg/kg) 

Rotofonco 

Species 

(mg/m>) 

(ppm) 

Rat ..„ 

385 
310 

350 

56 

45 

51 

6 

4 

4 

710 



WooirKfi  (1962,  Ref  28). 

Rat(M) 

Rat(F) 

Rat 

Bunge  et  al.  (1977,  as  cited  in  NIOSH. 

1978.  Ref.  22). 
Bunge  el  aL  (1977.  as  dtad  in  NIOSH. 

1.060 

1976.  Ref.  22). 
Mobay  (1961,  Ref.  15). 

Mouse 

30 

4 

2 

Lomonova  and  FrokJva  (1968,  as  cited 

Rabbit        _  _.__._ 

570 

a 

in  hflOSH,  1978,  Ref.  22). 
Woolrich  (1982.  Ref.  28). 

Rabbit 

Mobay  (1961.  Ref.  15). 

•  Single  dermal  doses  of  1.000  to  1,250  mg/kg  caused  lethaMy.  damage  to  subcutaneous  layerc  o«  skin,  and  ayalanac  Injury  inckjding  extensive  pulmonary 
congestion. 


HDI  is  known  to  produce  irritation 
and  inflammation  of  the  upper 
respiratory  tract,  so-called  sensory 
irritation.  Sangha  et  al.  (ReL  24, 1981) 
conducted  an  acute  inhalation  study 
with  mice.  Depression  of  the  respiratory 
rate  was  observed  at  the  lowest  dose  of 
HDI  tested.  62  ppb  (a43  mg/m  ^).  No 
LOEL  was  established. 

Experiments  dealing  with  the 
eiicitaticHi  of  dermal  HDI 
hypersensitivity  were  performed  early  in 
the  study  of  diiaocyanates.  A  key  study 
with  guinea  pigs  published  in  1969  by 


Kondrat'yev  and  Mustayev  (ReL  13, 
1969)  provided  a  LOEL  of  8  ug  per 
animal.  Since  this  is  the  lowest  dose  that 
has  been  tested  in  this  manner,  it  is 
clear  that  a  NOEL  has  not  yet  been 
established. 

Thome  et  al.  (ReL  25, 1987)  induced 
dermal  sensitization  to  HDI  in  mice  by 
application  of  a  single  dose  to  shaved 
abdominal  skin.  Sensitization  was 
demonstrated  by  a  single  challenge  does 
to  the  ear.  The  SD**  (does  predicted  to 
sensitize  50  percent  of  the  animals)  upon 
homologous  challenge  for  HDI  was  0.088 


mg/kg.  The  LOEL  for  HDI  was  8  ug  per 
animal:  th£  NOEL  was  2.1  ug  per  animal 
C.  Genotoxicity. 

In  the  Salmonella  assay,  HDI  was  not 
mutagenic  in  strains  TAlOO,  TA98,  or 
TA1537  with  or  without  metabolic 
activation.  A  wide  dose  range,  up  to  the 
highest  noninhibitory  dose,  was  used 
(ReL  3,  Andersen  et  al.,  1980).  HDI  is 
also  reported  to  inhibit  mutagenesis 
induced  by  ultraviolet  light  in  an 
Escherichia  coli  wild-type  strain  but  not 
in  DNA-repair-enzyme  deficient  strain 
(ReL  12,  Kawazoe  et  al.,  1981] 
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D.  Oncogenicity 

The  Mobay  Corporation  is  conducting 
a  2-year  inhalation  toxicity/ 
oncogenicity  study  for  HOI.  Male  and 
female  Fischer  344  rats  were  exposed  to 
0,  0.005,  0.025.  and  0.125  ppm  for  0  to  4 
months  and  to  0.175  ppm  thereafter.  The 
exposure  regimen  was  6  hours  per  day,  5 
days  per  week  for  approximately  24 
months. 

Sixty  rats  of  each  sex  were  exposed  at 
each  level,  and  10  rats  of  each  sex  at 
each  level  for  a  satellite  group. 
Preliminary  review  of  the  data  indicated 
no  toxicologically  significant  effects  on 
body  weight,  ophthalmology  or 
mortality:  no  other  parameters  were 
evaluated.  The  final  report  is  scheduled 
to  be  completed  during  mid-1989  (Ref. 
18,  Mobay,  1988a). 

E.  Chronic  (Long-term)  Effects 
No  information  was  found. 

F.  Reproductive  and  Developmental 
Effects 

No  information  was  found 

G.  Observations  in  Humans 

Allegations  of  adverse  health  effects 
following  exposure  to  HDI  (and  other 
diisocyanates)  were  the  subject  of  a 
TSCA  section  8(c)  reporting  rule  (53  PR 
1408;  January  19, 1988).  The  rule  required 
only  submission  of  unknown  or    . 
unreported  adverse  health  effects. 
Several  of  these  involved  a  two-part 
polyurethane  enamel.  The  activator  for 
this  enamel  contains  over  70  percent 
HDI-polyisocyanate.  According  to  the 
Material  Safety  Data  Sheet,  HDI 
monomer  is  controlled  to  <0.7  percent 
by  weight.  With  aging,  the  monomer 
content  may  increase  to  1.6  percent  by 
weight  (Ref.  6,  Ehipont,  1981.) 

One  case  study  describes  an 
individual  who  inadvertently  stepped 
into  a  puddle  of  two-part  polyurethane 
enamel.  This  person  began  to 
experience  immediate  "trouble",  which 
gradually  worsened  to  a  bunyng 
sensation  up  to  mid  thigh  with  aching 
discomfort  and  mild  weakness  in  foot 
muscles.  Another  case  associated 
exposure  to  the  two-part  polyurethane 
enamel  with  subset  ient  testicular 
cancer  and  termir  .  chest  cancer.  A 
third  case  involved  12  men  employed  in 
an  unspecified  job;  all  experienced 
urological  problems  allegedly  due  to 
exposure  to  this  enamel  (Ref.  7,  Dupont. 
1988). 

Another  reported  incident  involved 
firefighters  exposed  to  the  two-part 
polyurethane  enamel.  This  paint  was 
used  in  firehouses  in  Balitmore,  MD 
between  January  1982  and  March  1984. 
Of  10  infants  fathered  during  this  15- 


month  interval,  8  died  during 
spontaneous  abortion  or  soon  after 
birth.  A  similar  report  involved  a  man 
employed  in  an  autobody  shop  and 
exposed  to  this  enamel.  He  claimed  that 
his  exposure  prior  to  and  subsequent  to 
the  conception  of  his  son  was 
responsible  for  severe  birth  defects  (Ref. 
7,  Dupont.  1988). 

Many  case-specific  reports  suggest 
adverse  health  effects  following 
exposure  to  polymeric  HDI.  Of 
particular  note  is  a  case  described  by 
Malo  et  al.  (1983,  as  cited  in  Karol.  1967, 
Ref.  11),  in  which  an  individual  exposed 
to  a  spray  paint  containing  polymeric 
HDI  experienced  shortness  of  breath, 
wheezing,  malaise,  and  chills  late  in  the 
afternoon  on  working  days.  Symptoms 
lasted  for  several  hours  and  were 
accompanied  by  wheezing  at  night. 
Inhalation  challenge  under  simulated 
occupational  exposure  conditions 
reproduced  the  symptoms  and  thereby 
identified  the  source  of  the  active 
material. 

A  recently  published  study  of  Swedish 
car  painters  exposed  both  to  HDI  and 
biuret-modified  HDI  at  average 
concentrations  of  0.001  ppm  and  0.013 
ppm.  respectively,  demonstrated  that 
pulmonary  closing  volume  was 
increased  in  car  painters  relative  to  vital 
capacity;  controls  did  not  exhibit  this 
decrement.  The  authors  found  this 
suggestive  of  "small. airways  disease" 
(Ref.  2,  Alexandersson  et  al..  1987). 

H.  Rationale  for  Health  Effects 
Recommendations. 

Annual  domestic  production  of  HDI  is 
about  11  million  pounds.  It  is  estimated 
that  well  over  1  miUion  individuals  are 
exposed  to  this  chemical  in  the 
workplace,  as  a  result  of  its  use  in 
coatings.  Although  one  carcinogenicity 
study  is  currently  being  conducted  in 
one  rodent  species,  data  are  not 
available  to  assess  fully  the  long-term 
effects  of  HDI.  Therefore,  the  Committee 
recommends  that  chronic  toxicity 
studies  with  carcinogenicity  as  an 
endpoint  be  conducted  in  another 
species  in  accordance  with  accepted 
guidelines  for  carcinogenicity  testing. 
The  Committee  also  is  concerned  about 
available  human  data  suggesting 
potential  reproductive  impairment. 
Considering  the  lack  of  definitive 
reproductive  and  developmental  effects 
data,  the  Commitee  recommends  that 
testing  addressing  these  speciHc 
endpoints  also  be  conducted. 

/v.  Ecological  Effects  of  Concern 

Since  HDI  is  not  expected  to  persist 
following  release  to  the  environment 
and  should  be  rapidly  transformed  in 
the  presence  of  water,  ecological  effects 


testing  is  not  being  recommended  at  this 
time. 
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'  2.3    Chemicals  recommended  with 
intent-to-designate — 2.3a 
Crotoaaldehyde— Summary  of 
recommended  studies.  It  is 
reconunended  that  crotonaldehyde  be 
tested  for  the  following: 


1.  Chemical  fate:  Volatilization  rate 
fiom  water.  Aerobic  aquatic 
biodegradation  rate. 

2.  Health  effects:  None. 

3.  Ecological  effects:  Acute  toxicity  to 
algae,  fish,  and  aquatic  invertelM'ales. 

Physical  and  Chemical  Information 

CAS  Number  4170-3G-3 

Synonyms:  2-6utenal  (9  CI);  B^^th^ 

acrolein;  Crotonal;  Crotonic  aldehyde; 

Propylene  aldehyde. 
Structural  Formula: 


CH,CH=CHCHO 


Empirical  Formula:  C*HsO 

Molecular  Weight  70.1 

Melting  Point:  -76.5'C  (Ref.  6,  Merck. 

1983);  -69*C  (Ref.  8,  Sax  and  Lewis. 

1987) 
Boiling  Point-  104.0*C  (Ref.  8.  Merck. 

1983):  102°C  (Ref.  8.  Sax  and  Lewis. 

1987) 
Vapor  Pressure:  30  mmHg  at  20°C  (Ref. 

8,  Sax  and  Lewis,  1987);  19  mmH^  at 

20°C  (Ref.  11,  Verschueren.  1983) 
Solubility  in  Water  155  g/L  at  20^ 

(Ref.  11.  Verschueren.  1983);  lai  g/lOO 

g  at  20''C  (Ref.  6,  Merck.  1983) 
Specific  Gravity:  0.853  at  20/20"C  (Ref. 

6,  Merck,  1983) 
Log  Octanol/Water  Partition 

Coefficient  (log  P):  0.55  (Est'd;  Ref.  7. 

NRC.  1981) 
Henry's  Law  Constant  \J  x  10"*  aim 

m'/mole.  calculated 
Description  of  Chemical:  Water  wliite, 

mobile  liquid  with  a  pungent. 

suffocating  odor  (Ref.  8,  Sax  and 

Lewis,  19S7) 

Radonale  for  Recommendatioo 

/.  Exposure  Information 

A.  Production/Use/Release  to 
Environment 

Most  crotonaldehyde  is  manufactured 
from  acetaldehyde  using  continuous, 
enclosed  reactor  systems  via  the  aldo) 
condensation  ronte,  although  a  variety 
of  less  common  methods  may  be  used 
(Ref.  4,  Kirk-Othmer,  1979).  Annual 
current  and  proiected  U.S.  production  is 
from  5  to  15  niUion  poimds  (Ref.  2, 
Eastman  Kodak.  1987).  Crotonaldehyde 
also  may  be  formed  naturally  in  the 
atmosphere  by  the  interaction  of 
reactive  moiecoles  such  as  ozone  and 
hydroxy  radicals  with  hydrocarbons 
and  their  oxidatioa  products  (Ref.  7. 
NRC  1981).  Crotonaldehyde  is  used 
primarily  as  a  chemical  intermediate  for 
the  synthesis  of  other  organic 
compounds  such  as  n-butanoL  sorbic 
acid,  3-methoxybutanal.  and  crotonic 
acid  (Ref.  4.  Kirk-Othmer,  1979). 


Releases  of  crotonaldehyde  to  the 
environment  are  expected  to  occur  in 
wastewater. 

B.  Evidence  for  Exposure 

Crotonaldehyde  has  been  detected  in 
the  effluent  of  sewage  treatment  plants 
(Ref.  9.  Shackelford  and  Keith,  1976). 
Exhaust  from  cars  withput  emission 
controls  was  found  to  contain 
crotonaldehyde  (Ref.  7,  NRC.  1981). 
Crotonaldehyde  also  has  been  identified 
as  a  constituent  of  tobacco  smoke  (Ref. 
3,  Florin  et  al.,  1980)  and  wood  smoke 
(Ref.  5.  Lipari  et  al..  1984). 

//.  Chemical  Fate  Information 

A.  Transport 

Environmental  releases  are  e^qiected 
to  be  from  wastewater.  The  physical 
and  chemical  properties  of 
crotonaldehyde  indicate  that  it  will 
partition  to  both  air  and  water  following 
release  to  the  environment.  The  Henry's 
Law  Constant  of  17  X  10~*  atm  m'/ 
mole  allows  an  estimation  of  the  half- 
life  in  receiving  stream  water  of  80  to  70 
hours.  Sorption  to  solids  will  not  be 
significant. 

B.  Persistence 

Crotonaldehyde  released  directly  to 
the  atmosphere  or  evaporated  from 
surface  water  will  be  rapidly  degraded 
by  reactions  with  hydroxy!  radicals  and 
ozone  and  by  direct  sunlight  photolysis. 
Biodegradation  is  expected  to  be  the 
most  significant  transformation  process 
in  water,  but  no  aquatic  biodegradation 
rate  data  were  found.  The  5-day 
biochemical  oxygen  demand  (BOD)  for 
crotonaldehyde  was  reported  as  37 
percent  of  theory  (Ref.  11,  Verschueren, 
1983)  and  51  percent  of  theory  (Ref.  10. 
Union  Carbide.  1986).  The  Union 
Carbide  reference  also  lists  BOD  data 
after  10, 15,  and  20  days  incubation  as  60 
percent,  64  percent  and  70  percent  of 
theory,  respectively.  These  data  suggest 
ready  and  complete  biodegradation 
when  sewage  or  sludge,  which  may  be 
acclimated  to  crotonaldehyde,  are  used 
as  the  inoculum,  but  they  do  not  permit 
a  determination  of  the  biodegradation 
half-life  in  receiving  systems. 

C.  Rationale  for  Chemical  Fate 
Recommendation 

Since  crotonaldehyde  may  be 
released  to  surface  waters  at 
manufacturing  and  use  sites,  it  is 
necessary  to  obtain  experimental  data 
on  volatilization  rates  from  water  and 
on  the  aerobic  aquatic  biodegrad  ition 
rate  to  better  assess  potential 
environmental  concentrations. 
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///.  Biological  Effects  of  Concern  to 
Human  Health 

The  Committee  determined  that 
crotonaldehyde  has  been  studied 
extensively  for  health  effects  and 
concluded  that  additional  studies  are 
not  required.  Therefore,  health  effects 
testing  is  not  being  recommended  at  this 
time. 

IV.  Ecological  Effects  of  Concern 

A.  Acute  and  Subchronic  (Short-term) 
Effects 

An  85  percent  aqueous  solution  of 
crotonaldehyde  produced  a  9e-hour  LC«e 
of  3.5  mg/L  to  bluegilts  [Lepomis 
macrochirus]  in  a  static  bioassay  at  20' 
C  (Ref.  1,  Dawson  et  al.,  1977).  A  g6-hour 
LCm  value  of  2.8  mg/L  with  fathead 
minnows  [Pimephales  promelas]  was 
reported  by  Union  Carbide  (Ref.  10. 
1986).  The  96-hour  LCm  for  tidewater 
silversides  [Menidia  beryllina]  was 
reported  to  be  1.3  mg/L  in  a  static 
bioassay  at  20°  C  (Ref.  1,  Dawson  6t  al. 
1977).  Percent  survival  of  silversides 
decreased  with  exposure  time. 

B.  Chronic  (long-term)  Effects 
No  information  was  found. 

C.  Other  Ecological  Effects 

Sewage  treatment  microorganisms 
were  reported  to  be  adversely  affected 
by  25  to  50  mg/L  crotonaldehyde  (Ref. 
10,  Union  Carbide,  1986).  At 
concentrations  from  0.05  to  1.0  percent, 
crotonaldehyde  produced  an  immediate 
loss  of  the  metachronic  wave  in  the 
lateral  cilia  of  freshwater  mussels 
[Lamellibranchiata  unio)  (Ref.  12, 
Wynder  et  al.,  1965).  At  the  0.5  and  1.0 
percent  concentrations,  total  stasis  in 
mussel  cilia  was  observed,  with  no 
recovery. 

D.  Bioconcentration  and  Food-Chain 
Transport 

No  information  was  found,  but  the 
high  water  solubility  and  low  log  P  of 
crotonaldehyde  make  it  unlikely  that 
any  sigiHcant  bioconcentration  will 
occur. 

E.  Rationale  for  Ecological  Effects 
Recommendation 

The  available  data,  from  tests  using 
nominal  concentrations  in  static  tests, 
show  that  crotonaldehyde  has 
significant  acute  toxicity  to  both 
freshwater  and  marine  fish.  It  is 
necessary  to  develop  more  reliable 
acute  toxicity  data  using  measured 
concentrations  of  crotonaldehyde  in 
flow-through  or  static-renewal  tests, 
using  algae,  fish,  and  aquatic 
invertebrates. 
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2.4.  Chemicals  recommended  without 
being  designated  for  response  within  12 
months — 2.4.a  Imidazolium  quaternary 
ammonium  compounds — Summary  of 
recommended  studies.  It  is 
reconunended  that  the  imidazolium 
quaternary  ammonium  compounds,  4,5- 
dihydro-l-methyl-2-nortallow  alkyl-l-(2- 
tallow  amidoethyl),  methyl  sulfates 
(IQAC)  be  tested  for  the  following: 

1.  Chemical  fate:  Aerobic  and 
anaerobic  biodegradation  of  IQAC 
sorbed  to  freshwater  and  estuarine 
sediments. 

2.  Health  effects:  Chronic  toxicity 
studies  to  evaluate  potential  effects 
through  long-term  dermal  exposure. 

3.  Ecological  effects:  Acute  and 
chronic  studies  to  evaluate  effects  on 


representative  freshwater  and  estuarine 
benthic  organisms. 

Physical  and  Chemical  Information 

CAS  Number  68122-86-1 

9  CI  Name:  Imidazolium  compounds,  4,5- 
dihydro-l-methyl-2-nortallow  alkyI-1- 
(2-tallow  amidoethyl).  Me  sulfates 

Synonym:  Imidazolium  quaternary 
ammonium  compounds 

Acronym:  IQAC 

Structural  Formula: 


CH,^/CH,CH,NHC-R 


R-c 


where  R= tallow  ' 

Empirical  Formula  (typically): 

C7H7«N,0  to  CHwNjO 
Molecular  Weight:  577.0  for  R=Ci5H»i: 

633.1  for  R=C,7Hm 
Boiling  Point-  <5«rC  (Ref.  3,  Capital 

City  Products,  1986) 
Solubility  in  Water  19.2  mg/L  in 

deionized  water  after  16  days  of     ' 

continuous  mixing;  0.5  mg/L  in  filtered 

river  water  after  16  days  of 

continuous  mixing  (Ref.  4,  Procter  and 

Gamble,  1984a) 
Specific  Gravity:  No  information  was 

found. 
Log  Octanol/Water  Partition 

Coefficient  (log  P):  2.15,  measured 

(Ref.  4,  Proter  and  Gamble,  1984a] 

Rationale  for  Recommendations 

/.  Exposure  Information 

A.  Production/Use/Release  to 
Environment 

IQAC  production  in  1984  was 
estimated  at  about  15  million  pounds  in 
the  U.S.  (Ref.,  4.  Procter  and  Gamble, 
1984a).  The  TSCA  Inventory  update 
contains  conHdential  1986  production 
information  for  IQAC.  The  major  use  of 
IQAC  appears  to  be  in  fabric  softeners 
used  during  the  clothes-washing 
process.  Analogs  of  IQAC  that  might     . 
also  be  used  in  fabric  softener 
formulations  include  chemical  mixtures 
with  the  following  CAS  Nos.:  88132-27- 
4.  60011-82-1.  70775-90-5,  71060-67-8, 
71060-68-9,  72275-90-2,  72623-81-5  and 
72623-62-6.  If  these  compounds  or 


similar  imidazolium  quaternary 
ammonium  compounds  are  used  now,  or 
in  the  hiture,  in  substantial  quantities  as 
ingredients  in  fabric  softeners  for 
consumer  use,  the  Committee  would 
have  the  same  environmental  fate, 
health  effects  and  ecological  effects 
concerns  for  them  as  for  IQAC.  IQAC 
and  any  of  its  analogs  used  in  fabric 
softeners  are  likely  to  be  released  to  the 
environment  in  wastewater  following 
their  use. 

B.  Evidence  for  Exposure 

General  population  exposure  to  IQAC 
may  be  high  given  its  use  in  fabric 
softeners  used  in  laundry  washing 
machines.  Consumers  who  use  this  type 
of  fabric  softener  are  likely  to  be 
exposed  almost  continuously  through 
skin  contact  with  clothing,  towels  and 
linens.  An  asslssment  by  the  Office  of 
Toxic  Substances  (Ref.  1,  Battin.  1988a) 
estimated  aimual  consumer  dermal 
exposure  to  IQAC,  from  exposure  to 
softened  clothing,  linens,  etc.,  at  4.06  to 
10.14  g  per  year.  Procter  and  Gamble 
(Ref.  4, 1984a)  estimated  daily  consumer 
exposure  to  IQAC,  from  clothing  to  skin, 
to  be  0.07  mg  active  compoimd  per  kg 
per  day  for  adults  and  0.14  mg  active 
compound  per  kg  per  day  for  children 
assuming  IQAC  is  deposited  on  fabrics 
at  0.17  mg/in*.  No  environmental 
monitoring  studies  were  found.  An 
assessment  by  the  Office  of  Toxic 
Substances  (Ref.  1,  Battin,  lOeSa) 
estimated  receiving  stream 
.  concentrations  of  1  to  1.300  ug/L  at 
manufacturing  sites  and  0.05  to  50  ug/L 
near  use  sites,  dependipg  upon  location 
and  stream  flows.  Procter  and  Gamble 
(Ref.  4, 1984a]  estimated  that  consumer 
use  of  IQAC  would  yield  raw 
wastewater  concentrations  of  about  170 
ug/L 

//.  Chemical  Fate  Information 

A.  Transport 

The  physical  and  chemical  properties 
.  of  IQAC  indicate  that  it  will  partition 
.  si^iificantly  to  sludge  solids  and 
sediments  with  some  remaining 
dissolved  in  water.  The  estimated  very 
low  vapor  pressure  and  moderate 
solubility  rale  out  volatilization  as  an 
important  factor.  The  cationic  nature  of 
these  compounds  will  contribute  to  their 
sorption  to  sludge  and  sediment  solids 
which  generally  are  negatively  charged 
and  it  is  expected  that  IQAC  will  sorb  to 
solids  within  a  short  time  after  release 
to  the  environment 

E  Persistence 

No  puUished  information  was  found 
on  the  persistence  of  IQAC.  A  summary 
report  of  an  unpublished  study  (Ref.  4, 


Procter  and  Gamble,  19e4a)  showed 
about  50  percent  biodegradation  in  34 
days  in  diluted  activated  sludge,  as 
determined  by  following  the  evolution  of 
radiolabelled  carbon  dixoide.  The 
concentration  of  IQAC  was  not 
reported.  BOD  studies  reported  by 
Sherex  (Ref.  6, 1984)  showed  2  percent 
of  theoretical  oxygen  uptake  after  5 
days  and  19  percent  after  30  days.  While 
this  indicates  that  IQAC  is 
biodegradable  under  aerobic  conditions, 
it  also  indicates  that  biodegradation  in 
surface  waters  is  likely  to  be  slow. 
IQAC  is  expected  to  partition 
significantly  to  sediments  following 
release  to  the  environment  and  its 
persistence  in  sediments,  under  both 
aerobic  and  anaerobic  conditions,  is 
unknown.  Also  unlcnown  is  the 
persistence  of  IQAC  under  conditions 
found  in  estuaries  and  the  ocean. 
Persistence  in  saline  waters  may  be 
different  than  in  fresh  water. 
Nitrilotriacetic  add.  for  example,  was 
found  to  be  resistant  to  biodegradation 
in  estuarine  waters  (Ref.  2,  Bourquin  and 
Przybyszewski,  1977)  although  it  is 
readily  biodegraded  by  acclimated 
microorganisms  in  fresh  water. 

C.  Rationale  for  Chemical  Fate 
Recommendations 

IQAC  is  likely  to  sorb  strongly  to 
waste  treatment  sludges  and  receiving 
stream  organic  sediments  and  may 
persist  for  relatively  long  time  periods 
following  sorption.  Since  it  is  being 
released  continuoiuly  to  both  fresh 
water  and  estuarine  receiving  waters 
and  may  persist  for  relatively  long 
periods  of  time,  there  may  be  a  tendency 
for  it  to  accumulate  in  estuarine.  river 
and  lake  sediments  near  discharge 
points,  with  gradually  increasing 
concentrations.  There  is  a  need  to  better 
determine  the  persistence  of  IQAC, 
dissolved  in  water  and  sort)ed  to 
sediments.  It  is  recommended  that  those 
studies  be  conducted  under  conditions 
typical  of  both  fresh  surface  waters  and 
estuarine  waters  and  that  studies  with 
IQAC  sorbed  to  sediment  be  conducted 
under  both  aerobic  and  anaerobic 
conditions.  Information  from  these 
studies  is  needed  to  better  assess  the 
potential  concentration  of  IQAC  in 
receiving  waters  and  sediment  and  the 
potential  hazard  to  aquatic  and  benthic 
organisms. 

///.  Biological  Effects  of  Concern  to 
Human  Health 

A.  Metabolism  and  Toxicokinetics 

A  sumiPAry  of  metabolism  studies 
(Ref.  4.  Procter  and  Gamble,  1984a) 
using  radiolabelled  IQAC  ('t:  on  the  N- 
methyl  group]  suggests  that  the 


compound  is  poorly  absorbed  in  rats  via 
both  oral  and  dermal  routes.  Upon  oral 
administration,  less  than  1  percent  of  the 
oral  dose  was  absorbed  and 
metabolized.  Eighty-seven  percent  of  the 
oral  dose  was  eliminated  in  feces  within 
24  hours.  A  "small  but  significant 
amount  of  radioactivity  was  found  in  the 
bone  marrow"  (Ref.  4,  Procter  and 
Gamble,  1948a].  Less  than  0.5  percent  of 
the  dermal  dose  was  absorbed,  with  a 
small  amount  of  radioactivity  found  in 
the  bone  marrow. 

B.  Acute  and  Subchronic  (Short-term) 
Effects. 

Summary  reports  on  unpublished  data 
from  acute  oral,  dermal  skin  irritation, 
eye  irritation,  skin  sensitization,  and 
subchronic  toxicity  studies  with  IQAC 
were  submitted  by  Procter  and  Gamble 
(Ref.  4, 1984a  and  Ref.  5. 1988).  Data 
from  acute  oral,  skin  and  eye  irritation, 
and  skin  sensitization  studies  were 
submitted  by  Sherex  (Ref.  6, 1984). 
Acute  oral  tests  with  IQAC  in  rats 
yielded  an  LDbo  of  20.8  g/kg  in  one  test 
(Ref.  6.  Sherex.  1984]  and  2  deaths  out  of 
10  in  another  test  at  a  dose  level  of 
about  18  g  active  compound  per  kg  (Ref. 
4,  Procter  and  Gamble,  1984a).  In 
another  study,  no  deaths  were  reported 
with  oral  doses  up  to  16  cc  of  IQAC 
dispersion  (13.5  wt  percent  solid)  per  kg 
(Ref.  6,  Sherex.  1984). 

Procter  and  Gamble  reported 
moderate  to  severe  irritation  for  IQAC 
instilled  into  the  conjunctival  sac  of 
rabbit  eyes  unrinsed  after  treatment 
(Ref.  4, 1984a].  However,  it  produced 
minimal  irritation  to  rinsed  rabbit  eyes 
(Ref.  4,  Procter  and  Gamble,  1984a;  Ref. 
6,  Sherex,  1984). 

Percutaneous  studies  with  IQAC  in 
rabbits  yielded  a  minimtmi  lethal  dose 
of  greater  than  1.8  g  active  compound 
per  kg  (Ref.  4,  Procter  and  Gamble. 
1984a]. 

Primary  ridn  irritation  studies 
conducted  with  IQAC  on  intact  and 
abraded  rabbit  skin  indicated  moderate 
to  severe  irritation  in  one  study  (Ref.  4, 
Procter  and  Gamble,  1984a)  and  only 
mild  irritation  in  another  (Ref.  6,  Sherex, 
1964). 

Skin  sensitization  studies  with  IQAC 
by  Procter  and  Gamble  (Ref.  4, 1984a) 
showed  delayed  contact 
hypersensitivity  in  17  out  of  20  guinea 
pigs  tested.  Sherex  (Ref.  6, 1984),  on  the 
other  hand,  reported  that  IQAC  was  not 
a  strong  sensitizer  in  guinea  pigs  tested 
with  three  different  lots. 

In  a  subchronic  toxicity  study  (Ref.  4, 
Procter  and  Gamble,  1984a]  four  groups 
of  20  male  and  20  female  rats  each  were 
fed  a  diet  containing  IQAC  at 
concentrations  of  0, 10, 100,  or  1,000  mg 
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active  compotind  perlcg  per  day  for  IS 
weeks.  There  were  no  treatment-related 
changes  in  mean  body  weights  or  food 
consumption.  Lower  totri  protein  and 
higher  senmi  ghitamic-iqrruvic 
transanmiase  vahies  were  observed  in 
blood  samples  of  males  in  the  1,000  mg 
per  kg  groop.  These  males  also  showed 
lower  absolute  and  relative  liver 
wei^ts.  No  treatment-related  changes 
were  observed  in  bone  marrow.  The  no- 
observable-effects  level  (NOO.)  was  100 
mg  per  kg  per  day.  According  to  Procter 
and  Gaoible.  this  level  is  at  least  10 
million  times  the  expected  daily  human 
exposure  to  IQAC  in  drinking  water. 

In  a  percutaneous  subchronic  toxicity 
test,  two  groups  of  5  male  and  5  female 
rabbits  each  were  treated  topically  with 
2  mL  per  kg  per  day  IQAC  at  dose  levels 
of  3  or  27  mg  active  compound  per  kg 
per  day  for  13  weeks  (Ref.  4,  Procter  and 
Gamble,  19B4a).  A  control  group  of  5 
males  and  5  females  received  the 
vehicle,  distilled  water.  Slight  to 
moderate  erythema,  edema,  and 
desquamation  were  observed  in  treated 
animals  at  both  doses.  No  treatment- 
related  changes  were  observed  in 
clinical  pathotogy.  bone  marrow  smears, 
body  waists,  organ  weights, 
microscopic  changes  in  skin,  or 
histopathologic  changes  to  internal 
organs.  Hie  NOEL  for  systemic  toxicity 
was  27  mg  active  conqraund  kg  per  day. 


C  Cenotoxicity 

IQAC  was  tested  for  mutagenicity  in 
the  Salmonella  assay  (with  and  wi&out 
metabolic  activation),  mouse  Ijrmphoma 
assay,  rat  in  vitro  cytogenetics  assay, 
and  for  unscheduled  DNA  synthesis  in 
human  diploid  cells  (Ref.  4,  Procter  and 
Gamble.  19Wa).  IQAC  did  not  show 
mutagenic  eHects  in  any  of  the  assays. 

D.  Oncogenicity 
No  information  was  found. 

E.  Reproductive  and  Developmental 
EffecU 

Rats  were  administered  IQAC  (78 
percent  active  compound]  by  gavage  at 
dose  levels  dl  200  or  600  mg  active 
compound  per  kg  daily  from  days  6  to  12 
or  15  of  gestation  (Ref.  4,  Procter  and 
Gamble.  1984a).  A  control  group       | 
received  die  vehicle,  15  percent  w/v* 
aqueous  isopropanol.  Doses  were  given 
to  each  grotq>  of  30  females  at  a  constant 
volume  of  2  mL  per  kg  per  day.  The 
animals  were  observed  for  mortaUty, 
clinical  signs,  body  weight  changes,  and 
food  consimiption.  No  maternal  deadis 
were  observed.  A  decrease  in  food 
consumption  was  found  in  the  800  mg 
per  kg  per  day  group  during  the  first  3 
days.  Overall  reproduction  parameters 
and  pregnancy  rates  were  unaffected. 


The  incidenoes  of  skeletal  and  son- 
tissue  defects  were  not  significantly 
different  between  die  treated  and  the 
control  groups.  At  die  highest  dose 
tested  (BOO  mg  active  compound  per  kg 
per  day)  no  maternal  or  developmental 
toxicity  was  observed. 

F.  Chronic  (Long-term)  Effects 
No  informatioD  was  found. 

G.  Observations  in  Humans 

Little  or  no  irritation  was  observed 
with  human  volunteers  in  a  skin 
irritation  test  with  a  dilute,  aqueous 
dispenion  of  AS  mL  IQAC  per  occluded 
patch  (Ref.  A.  Procter  and  C^ble. 
1984a).  IQAC  was  tested  in  dnee  24- 
hour  expoaures  over  a  8-day  period  at 
concentrations  of  0.5.  lH.  and  54) 
percent  w/v.  fai  another  Procter  and 
Gamble  study  (Ref.  4, 19e4a),  217 
volunteers  leceived  9  exposures  to  0.2S 
percent  w/v  aqueous  IQAC  (0.3  niL  per 
occluded  patch)  appHed  for  a  24-hour 
period,  3  times  a  week  during  a  3-week 
induction  period.  No  skin  sensitization 
was  observed  when  subjects  were 
challenged  2  weeks  later  widi  0.25 
percent  w/v  IQAC  in  a  wa^  Z4^oiir 
occluded  patch  test 

H.  Rationale  for  Healdi  Effecto 
Recommendations 

It  has  been  estimated  that  fabric 
softeners  that  are  applied  to  the  fabrics 
during  the  washing^  process  are  %vid^ 
used  in  the  U.S.  Annual  U.S. 
consumption  of  imidaxoliom  quaternary 
ammonium  type  fefanc  softeners  has 
been  estimated  at  about  15  millim 
pounds.  It  is  quite  apparent  that  a 
significant  portion  of  the  population  is 
exposed,  on  a  nearly  continuous  basis, 
to  these  chemicals  in  clothing,  towels 
and  bed  linens.  Dermal  exposure  teste 
reported  to  date  have  involved  oidy 
acute  or  short-term  exposures.  IQAC 
produced  moderate  to  severe  skin 
irritation  in  rabbits  and  was  a  skin 
sensitizer  in  guinea  pigs. 

Although  exposure  concentrations 
used  in  short-tenn  studies  were  reported 
to  be  several-fold  higher  than  estimated 
human  exposures  from  softened  fabrics. 
informatioD  from  these  short-term, 
intermittent-exposure  tests  is  net  uaeAil 
in  predicting  what  effects  might  occur 
with  long-term  (years)  continuous 
exposure.  It  is  therefore  recommended 
that  IQAC  and  coiiuiiuaUy  trnportant 
analogs  be  tasted  for  chronic  tosdcity  to 
evaluate  potential  effects  resulting  from 
long4ena  dennal  expocate. 


rv.  Ecological  ^BCti  of  Concern 

A.  Acute  and'Subchronic  (Short-term) 
Effecte 

Data  submitted  by  Procter  and 
Gamble  {Rai  4, 1964a). show  moderate 
toxicity  to  bb^sills,  mysid  shrimp  and 
Daphnia  magna.  Hie  presence  of 
anionic  surfactanto  or  the  use  of  natural 
surface  water  wifli  sediments  mitigated 
the  effects  on  bluegills  and  daphnia.  No 
data  were  fotmd  for  benthic  organisms 
and  this  is  a  date  gap  of  uouuwni  since 
IQAC  will  sorb  to  and  may  concentrate 
in  sedimente  near  wastewater  discharge 
sites. 

B.  Chronic  0iOng-term)  Bfecto 

No  published  information  was  found 
but  Procter  and  Gamble  KeL  5, 1988) 
indicated  that  date  have  oeen  developed 
widi  a  hydrogenated  analog  of  IQAC  in 
chronic  studies  with  midge. 

C.  Other  Ecological  ERect»  (Biological 
Behavioral  or  Ecosystem  Processes) 

IQAC  was  reported  (Ref.  4,  Procter 
and  Gamble,  1981a)  to  inhibit  algal 
growth  at  relatively  low  concentrations. 
The  algistatic  concentrations  wen  0.037 
mg/L  fm*  a  Selenastram  sp.  and  0.23  mg/ 
L  for  a  Microcystis  sp. 

D.  Biocencentration  and  Food-chain 
Transport 

The  measured  log  P  of  2.15  indicates  a 
potential  for  some  biocencentration. 
Procter  and  Gamble  (Ref.  4. 1984a) 
reported  a  measured  bioconcentration 
factor  (BCF)  of  ia7  for  bluegills  exposed 
to  8.8  g/L  IQAC  in  a  flow-through 
system.  This  report  is  suspect  because 
the  reported  concentration- of  IQAC  is 
well  above  its  water  solubility. 
Nevertheless,  the  evidence  is  that  there 
may  be  some  bioconcentration. 

E.  Rationale  for  Ecological  Effecte 
Recommendations 

Environmental  fate  conaiderations 
indicated  that  IQAC  will  sorb  strongly 
to  sludge  solids  and  sediments.  It  may 
persist  for  lelativaly  long  time  periods 
under  these  conditions  and  may 
accumulate  in  sedisMOte  near 
wastewater  dischazges.  This 
infonnation  plus  the  known  toxicity  of 
IQAC  to  fish,  aquatic  invertebrates  and 
algae,  raise  oonoems  for  benthic 
organisms.  Acute  toxicity  data  ahoold 
be  obtained  for  reprcaentattve 
freshwater  and  estuarine  benthic 
organisms  and.  if  these  compounds  are 
foond  to  be  relativaly  perststent,  chronic 
ste«fiee  on  the  saaw  organisms  may  be 
weiranted. 
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2.4.b    Ethoxylated  quaternary 
ammonium  compounds — Summary  of 
.recommended  studies.  It  is 
recommended  that  ethoxylated 
quaternary  ammonium  compounds,  EEQ 
.(CAS  No.  68153-35-5]  and  PEQ  (CAS 
No.  68410-69-5)  and  any  commercially 
important  analogs  of  PEQ  (e.g.,  CAS 
Nos.  68389-88-8,  68389-89-9,  68413-04-7. 
68554-06-3  and  70914-06-3)  be  tested  for 
the  following: 

1.  Chemical  fate:  Aerobic  and 
anaerobic  biodegradation  of  the 
ethoxylated  quaternary  ammonium 
compounds  sorbed  to  freshwater  and 
estuarine  sediments. 

2.  Health  effects:  Chronic  toxicity 
studies  to  evaluate  potential  effects 
through  long-term  dermal  exposure. 

3.  Ecological  effects:  Acute  and 
chronic  effects  on  representative 
fi«shwater  and  estuarine  benthic 
organisms. 

Physical  and  Chemical  Information 

C45Ato.;  68153-35-5 

9  CI  Name:  Ethanaminium.  2-amino-N- 
(2-aminoedjyl)-N-(2-hydroxyetiiyl)- 
N-metiiyl-.  N,N'-ditallow  acyl 
derivs..  Me  sulfates  (salts) 

Synonyms: 
Ethoxylated  ethanaminium  quaternary 

ammonium  compoimds; 
N.N-Bis(2-tallow  amidoethyl)-N-(2- 
hydroxyethyl)-N-methylainmonium 
methyl  sulfate: 


N,N-Di(2-tallow  amidoetiiyl)-N-(2- 
hydroxyethyl)-N-methylammonium 
methyl  sulfate: 
Quaternary  ammonium  compounds, 
(hydroxyethyl)-methylbis(2-tallow 
amidoethyl).  Me  sulfates 
Acronym:  EEQ 
Structural  Formula: 


0  ^"»  O 

II  L  II 

R-CNHCH,CH,-N-CH,CH,NHC-R 


CH,CH,OH 


where  R  =  tallow 

Empirical  Formula  (typically); 

Gi9HMN3a  to  CmHuNsOi 
Molecular  Weight- 
639.1  where  R  =  Ci$Hsi 
695.5  where  R  =  C^Hss 
Melting  Point-  170'C,  estimated  (Ref.  2, 

Battin,  1988c) 
Boiling  Point-  587'C,  estimated  (Ref.  2, 

Battin,  1988c) 
Vapor  Pressure:  2.86  x  lO'^mmHg  at 

25°C,  estimated  (Ref.  2,  Battin, 

1988c) 
Solubility  in  Water:  35  mg/L  in 

deionized  water  after  14  days  of 

continuous  mixing  (Ref.  5,  I^cter 

and  Gamble,  1984b) 
Specific  Gravity:  No  information  was 

found. 
Log  Octanol/Water  Partition 

Coefficient  (log  P):  2.48,  measured 

(Ref.  5,  Proctor  and  Gamble,  1984b) 
Henry's  Law  Constant  7.71  x  10"  •»  atin 

mVmole,  estimated  (Ref.  2,  Battin, 

1988c) 
Log  Adsorption  Coefficient  (log  ^oe)a 

2.27,  estimated  (Ref.«B,  Battin,  1988c) 

Physical  and  Chemical  Information 

Ci4S7Vb.;  68410-69-5 

9  CI  Name:  Poly(oxy-l,2-ethanediyl),  a- 

(2-[bi8(2- 

aminoethyl)methylammonio]- 

ethyl]-«-hydroxy-.  N,N-ditallow 

acyl  derive.,  Me  sulfates  (salts) 
Synonyms: 
Methyl  tallow  diethylenetriamine 

condensate,  polyethoxylated,  . 

methyl  sulfate; 
Quaternary  ammonitmi  compounds. 

(2-hydroxyethyl)  methylbis(2-tallow 

amidoethyl).  Me  sulfates, 

ethoxylated 
Acronym:  PEQ 
Structural  Formula: 


o  ^"»  o 

n  I*  I 

R-CNHCH,CH,-N-CH,CH,NHC-R 

CH,CH,0(CH,CH,0]  H 


where  R= tallow  and  n=l-7 
Empirical  Formula  (typically): 

C«iH84N30«  to  C67H.i«NiOio 
Molecular  Weight: 
683.2  where  R=CisH3i  and  n=l 
1,003.9  where  R=Ci7Hss  and  n=7 
Melting  Point  No  information  was 

found. 
Boiling  Point  No  infonnation  was 

found. 
Vapor  Pressure:  No  information  was 

found. 
Solubility  in  Water:  No  information  was 

found. 
Solubility  in  Organic  Solvents:  No 

information  was  found. 
Specific  Gravity:  No  infonnation  was 

found. 
Log  Octanol/Water  Partition 

Coefficient  (log  P):  No  information 

was  found. 
Henry's  Law  Constant  No  information 

was  found. 
Log  Adsorption  Coefficient  (log  Koc):  No 

information  was  found. 

Rationale  for  Recommendations 

/.  Exposure  Information 

A.  Production/Use/Environmental 
Release 

It  was  estimated  that  the  market  for 
EEQ  in  1984  was  about  25  million 
pounds  per  year  in  the  U.S.  (Ref.  5, 
Procter  and  Gamble,  1984b).  Information 
obtained  during  the  ITC  review  of  these 
chemicals  indicated  that  in  recent  years 
PEQ  has  taken  a  large  share  of  the 
market  away  from  EEQ.  TSCA 
Inventory  update  information  contains  a 
total  for  1986  production  and  import  of 
EEQ  that  is  classified  as  confidential 
business  information  (CBI).  Production 
and  import  of  PEQ  was  not  reported  for 
the  TSCA  Inventory  update.  The  lack  of 
PEQ  data  in  the  updated  Inventory 
contraste  with  reports  (to  Dynamac 
Corp.)  fit>m  industry  of  substantial 
current  PEQ  production.  The  Committee 
is  unable  to  obtain  current  production 
and  import  data  for  PEQ  and  its  analogs 
because  they  are  classified  as  polymers 
and  are  exempt  bom  Inventory  update 
reporting.  However,  because  of  the 
potential  for  widespread  chronic 
exposures  they  are  all  recommended  for 
testing. 

The  major  use  for  botii  EEQ  and  PEQ 
is  in  fabric  softeners  for  industrial  and 
consiuner  applications.  Consumer 
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product  formulations  typically  contain 
firom  3^  to  8  percent  dispersions  of  Ae 
active  ingredient.  EEQ  also  is  reported 
to  be  used  as  an  anti-static  agent, 
corrosion  control  agent,  foam  stabilizer 
and  emulsifier  (Ref.  5,  Procter  and 
Gamble  1984b).  During  and  after  use,  . 
these  compounds  will  be  released  to  the 
environment,  mostly  in  wastewater  from 
clothes-washing  operations. 

Analogs  of  PEQ,  which  also  may  be 
used  as  fabric  softenen,  and  tbat  are 
included  in  the  recommended  testing, 
are  shown  in  tlie  following  Table  5: 

Table  5— Additional  Ethoxylated 
Quaternary  Ammonium  Compounds 
Recommended  for  Testing  If  Used 
in  Substantial  QuANTrriES  in  Fabric 
Softening  Applications 


CASNa 


683e9-S8-« 


6838»-89-9 


68413-04-7 


68554-06-3 


70914-09-9 


Chemtcal  name 


PDly(CKy-1,2-athanediyl).  a-[2-[bis(2- 
■minoelhy9mett)y4aiiimonio]«thyn- 
wliydroxy-.  N.N'-dKOCO  acyl 
denw  M«  suUalas  (sans) 

Po>y(CTiy-1,2-^thanediyt).  a-[2-[bis(2- 

o»-rrydroxy-,  N>l'-b«(hyijro(enaled 
tailow  acyl)  dahvs..  Me  sulfates 
(sails) 
Poty[oxy(methyl-1,2-«lhened7t)],   a- 
U-DmKZ- 

aniinoeVi)^)inathytornmonio)mettiyl- 
elhy1-<»-t)ydroxy— ,  N,N'-<«tallow  acyl 


Poly<oxy-1,2-emane(1ryl).  a-[3-[bis<2- 
afnnoeViyf)iTielhylafMTK)iMiJ-2- 
hydroxypropyU-w-tiydroxy-,  N-coco 
meft  dartM..  Ma  auNstas  (aaaa) 

Poly(c«y-l.2-eihanediyl).  a-I2-[bia(2- 
amnoelt)y1)mottiylafiNiiooio]ett)yl]- 
M^iytfroiiy-,  N,N--<8-C.-,.  acyl 
(•■Its) 


B.  Evidence  for  Exposure 

1.  Evidence  for  human  exposure. 
General  population  exposure  to  I^Q 
may  be  hi^  given  its  use  in  fabric 
softeners.  Ethoxylated  quaternary 
ammoniimi  fabric  softener*  are  used  in 
determent  formulations  and  in  products 
designed  for  addition  to  washing 
machines  prior  to  the  last  deep  rinse  of 
the  wash  cycle.  The  major  route  of 
exposure  is  skin  contact  with  fabrics 
that  have  been  treated  with  the  fabric 
softener.  Consumers  who  use  these 
types  of  fabric  softeners  are  likely  to  be 
exposed  almost  continuously  tfarou^^ 
sk^  contact  with  clodting,  towels  and 
bed  linens.  Procter  and  Gamble  (Re£  5, 
1984b)  estimated  daily  consumer 
exposure  to  a  "similar  compound."  from 
clothing  to  skin  to  be  0.07  mg  active 
compomid  jtet  kg  per  day  for  adults  and 
0.14  mg  active  compound  per  kg  per  day 
for  ch^bdren.  assuming  ^Q  is  deposited 
on  fabrics  at  0.17  mg^*.  Sherex  (Ref.  8, 
1987)  indicated  that  PEQ  and  EEQ  are 


similar  chemically  and  with  respect  to 
use.  Therefore,  the  exposure  estimates 
made  by  Procter  and  Gamble  for  EEQ 
appear  to  be  applicable  to  PEQ. 

An  assessment  by  the  Office  of  Toxic 
Substances  (Ref.  1.  Battin.  1988b) 
estimated  annual  consumer  dermal 
exposure  to  this  kind  of  compoimd,  from 
exposure  to  softened  clothing,  linens, 
etc,  at  1.08  to  2.69  g  per  year.  Human 
exposure  via  drinking  water  is  not 
expected  to  be  significant.  The 
ethoxylated  quaternary  ammonium 
compounds  are  expected  to  sorb 
strongly  to  sediments  and  other  soUds  in 
surface  waters  and  soils.  Surface  and 
ground  waters  used  for  drinking  water 
will  receive  treatment  (e.g.,  flocculation 
and  sedimentation)  that  will  further 
reduce  the  concentration  of  dissolved 
ethoxylated  quaternary  ammonium 
compounds.  It  has  been  estimated  that 
surface  waters  used  for  drinking  water 
supplies  would  contain  no  more  than 
0.35  fig/L  of  these  compounds  (Ref.  5, 
Procter  and  Gamble,  1984b). 

2.  Evidence  for  environmental 
exposure.  No  monitoring  studies  were 
found.  An  assessment  by  the  OfRce  of 
Toxic  Substances  (Ref.  1,  Battin,  ig88b) 
estimated  receiving  stream 
concentrations  of  0.03  to  0.25  ug/L  at 
manufacturing  sites  and  0.02  to  18.5  ug/L 
near  use  sites,  depending  upon  location 
and  stream  flows.  Procter  and  Gamble 
(Ref.  5, 1984b)  estimated  that  consimier 
uses  of  EEQ  would  yield  raw 
wastewater  concentrations  of  about  280 
ug/L.  Most  (95  percent  or  more)  will  be 
sorbed  by  sludge  solids  during 
wastewater  treatment  and  the 
concentration  of  EEQ  in  treatment  plant 
eShients  was  estimated  at  35  ug/L. 

n.  Chemical  Fate  Information 

A.  Transport 

The  physical  and  chemical  properties 
of  tlie  ethoxyldted  quaternary 
ammonium  compounds  indicate  that 
they  will  partition  strongly  to  sludge 
solids  and  organic  sediments.  The 
estimated  low  vapor  pressure  and 
moderate  solubility  in  water  rule  out 
volatilization  as  an  important  factor. 
The  cationic  nature  of  these  compounds 
will  contribute  to  their  sorption  to 
sludge  and  sedipient  solids  which 
generaUy'are  negatively  charged. 

B.  Persistence 

No  published  infonaation  was  found 
on  the  persifltenoe  of  the  ethoxylated 
quaternary  ammoaiam  fabric  softeners. 
A  summary  jeport  of  mpublisfaed 
information  (Ref.  5,  Pnx^  and  Gamble. 
1984b)  showed  24  to  34  peccant 
biodegradation  after  138  days,  using 
EEQ  at  10  and  100  ug/L  in  river  water 


and  following  carbon  dioxide  evolution. 
BOO  studies  using  FEQ  reported  by 
Sherex  (Ref.  7, 1{IM)  riiowed  18  percent 
of  theoretical  oxygen  uptake  after  5 
days  and  31  percent  after  30  days.'While 
this  indicates  that  EEQ  and  PEQ  are 
biodegradable  imder  aerobic  conditions 
in  river  water,  it  also  indicates  that 
aerobic  biodepadation  will  be  relatively 
slow.  The  Procter  and  Gamble  report 
(Ref.  5, 1984b)  noted  that  the  river  water 
biodegradation  studies  were  conducted 
with  and  without  sediment  but  did  not 
provide  details.  These  quaternary 
ammonium  compounds  are  expected  to 
partition  to  sediments  following  release 
to  the  environment  and  their  persistence 
in  sediments,  under  both  aerobic  and 
anaerobic  conditions,  is  imknown.  Also 
unknown  is  the  persistence  of  these 
compounds  under  conditions  found  in 
estuaries  and  the  ocean.  Persistence  in 
salme  water  may  be  different  than  in 
fresh  water.  Nitrilotriacetic  acid,  for 
example,  was  found  to  be  resistant  to 
biodegradation  in  estuarine  waters  (Ref. 
3,  Bourquin  and  Przybyszewski,  1977) 
although  it  is  readily  biodegraded  by 
acclimated  microorganisms  in  msh 
water. 

C.  Rationale  for  Chemical  Fate 
Recommendations 

EEQ,  PEQ  and  I^  analogs  are  likely 
to  sorb  strongly  to  waste  treatment 
sludges  and  receiving  stream  organic 
sediments  and  may  persist  for  relatively 
long  time  periods  following  sorption. 
Since  they  are  being  continuously 
released  to  both  fresh  water  and 
estuarine  receiving  waters  and  may 
persist  for  relatively  long  periods  of  time 
there  may  be  a  tendency  for  diese 
compounds  to  accumulate  in  estuarine, 
river  and  lake  sediments  near  discharge 
points,  with  gradually  increasing 
concentrations.  Here  is  a  need  to  better 
define  the  persistence  of  these 
compounds,  under  both  aerobic  and 
anaeroHic  conditions,  when  sorbed  to 
organic  sediments  typical  of  both 
freshwater  and  estuarine  conditions. 
This  information  is  needed  in  order  to 
better  assess  the  potential 
concentrations  of  these  compounds  in 
the  sediments  and  the  potential  hazard 
to  benthic  organisms. 

///.  Biological  Effects  of  Concern  to 
Hainan  Health 

A.  Metabolism  and  Toxicokinetics 
No  infonnation  was  found. 

B.  Acute  and  Subchronic  {Short-term) 

Effects 

Summary  reports  on  unpublished  data 
from  acute  onl.  petoutaneoua.  ocular, 
sldn  irritation  aad  subchronie  toxidty 


studies  with  EEQ  were  submitted  by 
Procter  and  Gamble  (Ref.  5. 1984b:  Ref. 
8, 1988).  Data  on  acute  oral,  eye 
irritation,  skin  irritation  and  skin 
,  sensitization  studies  with  PEQ  were 
submitted  by  Sherex  (Ref.  7, 1984).  Data 
Ecom  acute  oral,  eye  irritation  and 
primary  skin  irritation  studies  with  PEQ 
were  provided  by  Capital  City  Products 
(Ref.  4, 1987). 

The  acute  oral  tests  with  EEQ  and 
PEQ  were  all  conducted  using  rats. 
Studies  with  EEQ  yielded  a  minimum 
ledial  dose  greater  than  15  g/kg.  Studies 
widi  a  4  percent  dispersion  of  PEQ 
showed  an  LDw  greater  than  15.38  g/kg. 
Minimal  eye  irritation  was  observed 
for  EEQ  instilted  in  the  conjunctival  sac 
of  rabbit  eyes  unrinsed  after  treatment. 
PEQ  was  rated  minimally  irritating  after 
instillation  to  unrinsed  rabbit  eyes. 

Percutaneous  studies  with  undiluted 
EEQ  applied  occluded  to  clipped  intact 
and  abraded  backs  of  rabbits  at  dose 
levels  of  2  g  per  kg  for  24  hours  yielded  a 
minimum  lethal  does  greater  than  1.5  g 
per  kg  (the  only  dose  tested)  with  a  14- 
day  post-application  period  for 
mortality. 

EEQ  was  applied  occluded  or  on  an 
open  patch  to  clipped  intact  and 
'  abraded  rabbit  backs  for  24  hours.  Mild 
to  moderate  skin  irritation  was  observed 
for  up  to  48  hours  after  patch  removal. 
'  PEQ  was  applied  to  gauze  patches  and 
exposed  to  clipped  intact  and  abraded 
rabbit  backs  for  24  hours.  The  substance 
was  rated  mildly  to  severely  irritating 
following  observations  at  24  and  72 
hours. 

A  skin  sensitization  study  reported  by 
Procter  and  Gamble  (Ref.  5, 1984b) 
employed  25  percent  (w/v)  EEQ  in  80:20 
ethanol:  Water  solution  applied  in 
occluded  patches  to  the  clipped  backs  of 
guinea  pigs  for  six  hours,  once  a  week, 
during  a  three-week  induction  period. 
The  EEQ  treated  animals  were 
challenged  with  20  percent  (w/v)  EEQ  in 
acetone  for  a  single  &-hour  occluded 
exposure  approximately  two  weeks 
after  completion  of  induction.  Five  out  of 
20  induced  guinea  pigs  showed  signs  of 
delayed  contact  hjrpersensitivity.  These 
studies  led  to  the  conclusion  with  EEQ 
is  a  mild  skin  sensitizer  in  guinea  pigs. 
Similar  studies  reported  by  Sherex  (Ref. 
7, 1984)  concluded  that  PEQ  is  not  a  skin 
sensitizer. 

In  a  subchronic  toxicity  study  (Ref.  5, 
Procter  and  Gamble,  1984b)  rabbits  were 
treated  topically  with  2  mL  per  kg  per 
day  of  EEQ  at  a  dose  level  of  300  mg  of 
active  con^Mund  per  kg  per  day,  five 
days  per  week  for  4  weeks.  Each  group 
contained  five  males  and  five  females. 
There  were  no  treatment-related 
changes  in  body  weights,  body  weight 
.   gain,  organ  weights  or  organ  to  body 


weight  ratios.  It  was  also  reported  that 
there  were  no  treatment-related  clinical 
changes.  However,  animals  receiving 
EEQ  had  significantly  greater  mean 
corpuscular  volumes  in  week  4  than  the 
controls  and  there  was  an  increased 
incidence  of  dermal  inflammation,  of 
diffuse  distribution  and  associated  with 
acanthosis,  that  was  considered 
treatment-related.  An  increased 
incidence  of  dermatitis  was  attributed  to 
"random  variation." 

C.  Genotoxicity 

In  summary  reports  it  was  stated  that 
EEQ  was  tested  for  mutagenicity  in  the 
Salmonella  assay,  with  and  without 
metabolic  activation,  and  the  mouse 
lymphoma  assay  (Ref.  5,  Procter  and 
Gamble  ig84b)  and  that  those  tests 
produced  negative  results.  No 
information  was  found  for  PEQ  or  the 
other  ethoxylated  quaternary 
ammonium  compounds  recommended  in 
this  Report 

D.  Oncogenicity 

No  information  was  found. 

E.  Reproductive  and  Developmental 
Effects 

No  information  was  found. 

F.  Chronic  (Lorig-term)  Effects 
No  information  was  found. 

G.  Observations  in  Humans 

Littie  or  no  irritation  was  observed 
with  human  volunteers  in  a  skin 
irritation  test  with  aqueous  dispersions 
of  EEQ  using  0.3  mL  of  EEQ  per 
occluded  patch  (Ref.  5,  Procter  and 
Gamble,  1984b).  EEQ  was  tested  in  a 
single  24-hour  and  three  24-hour 
exposures  over  a  6-day  period  at 
concentrations  up  to  20  percent  (w/v).  In 
another  Procter  and  Gamble  study  (Ref. 
5, 1984b),  87  volunteers  received  9 
exposures  to  10  percent  (w/v)  aqueous 
EEQ  and  205  volunteers  received  9 
exposures  to  25  percent  (w/v)  aqueous 
EEQ  (0.3  mL  per  occluded  patch)  applied 
for  a  24-hour  period,  3  times  a  week 
during  a  3-week  induction  period.  No 
skin  sensitization  was  observed  when 
subjects  were  challenged  two  weeks 
later  with  a  single  24-hour  occluded 
patch  with  the  same  concentration  used 
during  induction. 

H.  Rationale  for  Health  Effects 
Recommendations 

It  has  been  estimated  that  fabric 
softeners  that  are  applied  to  fabrics 
during  the  washing  process  are  widely 
used  in  the  U.S.  Annual  U.S. 
consumption  of  the  ethoxylated 
quaternary  ammonium  type  fabric 
softeners  has  been  estimated  at  about  25 


million  pounds.  It  is  quite  apparent  that 
a  significant  portion  of  the  population  is 
exposed,  on  a  nearly  contimtous  basis, 
to  these  chemicals  in  dotUng.  toweling 
and  bed  linens.  Exposure  will  be 
primarily  dermal  although  there  may  be 
very  low  concentrations  in  some 
drinking  water  supplies.  Dermal 
exposure  tests  reported  to  date  have 
involved  only  acute  or  short-term 
exposures.  EEQ  was  described  as  a  mild 
to  severe  irritant  and  PEQ  was  mildly 
irritating  when  applied  to  rabbit  skin. 
EEQ  was  a  mild  slcin  sensitizer  in  some 
guinea  pig  studies. 

Although  exposure  concentrations 
used  in  short-term  studies  were  reported 
to  be  several-fold  higher  than  estimated 
human  exposures  from  softened  fabrics, 
information  from  these  short-term, 
intermittent-exposure  tests  is  not  useful 
in  predicting  what  effects  might  occur 
with  long-term  (years)  continuous 
exposure.  It  is  therefore  recommended 
that  EEQ,  PEQ  and  commercially 
important  analogs  of  PEQ  be  tested  for 
chronic  toxicity  to  evaluate  potential 
effects  resulting  from  long-term  dermal 
exposure. 

IV.  Ecological  Effects  of  Concern 

A.  Acute  and  Subchronic  (Short-term) 
Effects 

Summary  data  submitted  by  Procter 
and  Gamble  (Ref.  5, 1984b)  show  EEQ 
toxicity  to  bluegills,  sheepshead 
minnows,  mysid  shrimp  and  Daphnia 
magna  water  fleas,  with  LCm  values 
ranging  from  0.3  to  45  mg/L  The 
presence  of  an  anionic  surfactant  or  the 
use  of  natural  surface  waters  with 
sediments  mitigated  the  effects  on 
bluegills  and  daphnia.  No  data  were 
found  for  benthic  organisms  and  this  is  a 
data  gap  of  concern  since  these 
compounds  are  likely  to  partition  to 
sediments  following  release  to  the 
environment.  No  data  were  found  for 
PEQ  or  its  analogs. 

B.  Chronic  (Long-term)  Effects 
No  information  was  found. 

C.  Other  Ecological  Effects  (Biological, 
Behavioral  or  Ecosystem  Processes) 

EEQ  was  reported  to  inhibit  algal 
growth  at  moderately  low 
concentrations  (Ref.  5,  Procter  and 
Gamble,  1984b).  The  algistatic 
concentrations  were  1.33  mg/L  for  a 
Selenastrum  sp.,  0.52  mg/L  for  a 
Mycrocystis  sp.,  and  9.4  mg/L  for  a 
Dunaliella  sp.  No  data  were  found  for 
PEQ  or  its  analogs. 
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D.  Bioconcentration  and  Food-chain 
Transport  1 

The  measured  log  P  of  2.48  for  EEQ 
indicates  a  potential  for  some 
bioconcentration.  Procter  and  Gamble, 
(Ref.  5, 1984b)  reported  an  estimated 
bioconcentration  factor  (BCF)  of  45  for 
EEQ,  based  on  the  log  P.  No  information 
was  found  for  PEQ  or  its  analogs. 

E.  Rationale  for  Ecological  Effects 
Recommendations 

Environmental  fate  considerations 
indicate  that  the  ethoxylated  quaternary 
ammonium  compoimds  will  sorb 
strongly  to  sludge  solids  and  sediments. 
They  may  persist  for  relatively  long 
periods  of  time  under  those  conditions 
and  accumulate  in  sediments  in  the 
vicinity  of  wastewater  discharges.  This 
information  plus  the  demonstrated 
toxicity  of  EEQ  to  fish,  aquatic        ' 
invertebrates  and  algae,  raise  concerns 
for  benthic  organisms.  Acute  toxicity 
should  be  determined  for  representative 
freshwater  and  estuarine  benthic 


organisms  and,  if  the  ethoxylated 
quaternary  ammonium  compounds  are 
found  to  be  relatively  persistent  in  the 
environment,  chronic  studies  on  the 
same  organisms  may  be  warranted. 
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r:  EnviranmeBtal  Protection 
Agency  (EP^ 
ACnoM:  Fhial  rale. 

SUMMANV:  The  Interagency  Testing 
(joounittee  (ITC)  in  its  Twenty-second 
Report  to  EPA  recommended  that  EPA 
give  priority  consideratitMi  to  ten 
chemical  substances  in  proposing 
chemical  test  rules.  To  assist  EPA  in  its 
determination  of  which,  if  any,  tests  are 
needed  for  these  substances.  EPA  is 
adding  the  ten  substances  to  the  Toxic 
Substances  Control  Act  (TSCA)  section 
8(a)  Preliminary  Assessment 
Information  Rule  (PAIR).  Eight  of  these 
ten  substances  are  also  being  added  to 
the  TSCA  section  8(d)  Health  and  Safety 
Pata  Reporting  Rule. 
date:  This  rule  shall  become  effective 
on  lune  20, 1988. 

FOR  FURTHER  »»0miATIOII  COWTACT; 
Michael  M.  Stahl,  Acting  Director,  TSCA 
Assistance  Office  (TS-7g9),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  EB-44, 401 M  St., 
SW.,  Washington,  DC  20460,  Telephone: 
(202-554-1404). 

aUTPLEMENTARY  INFORMATION:  This  rule 
adds  ten  chemical  substances  to  the 
PAIR  and  eight  of  these  ten  chemical 
substances  to  the  section  8(d]  Health 
and  Safety  Data  Reporting  Rule. 
Manufacturers,  processors,  and 
importers  of  these  chemicals  will  be 
required  to  report  unpabliahed  health 
and  safety  data  and/or  end  use, 
exposure,  and  volume  data  to  the 
Agency.  Elsewhere  in  today's  issue  of 
the  Federal  Register.  EPA  is  announcing 
the  receipt  of  the  Tvrenty-second  Report 
of  the  rrC,  which  was  transmitted  to 
EPA  on  May  2. 1988. 

I.  larlrgia^d 

Section  4(e)  of  TSCA  established  the 
rrc  and  authorized  it  to  recommend  to 
^A  chemical  substances  and  Biixtaies 
(cheraicalsl  to  be  given  priority 
consideration  in  proposing  diemieal  test 
rules.  For  some  of  these  uiemican  the 
rrc  may  designate  diat  EPA  nnnt 
respond  tp  itaieuinHneudations  within 
12  months.  In  Ifris  tine,  EPA  mmt  either 
initiate  a  rulemaking  to  test  the  chemical 
or  publish  in  tiie  Fedend  Register  its 
reasons  for  not  doing  so.  For  uie 
remainder  of  the  leconunended 


substances,  no  time  limit  for  Agency 
response  is  imposed. 

Elsewhere  in  today's  issue  of  the 
Federal  Register.  EPA  is  announcing  the 
receipt  of  the  Twenty-second  Report  of  ' 
the  ITC  which  was  transmitted  to  EPA 
on  May  2, 19B8.  The  Twenty-second 
Report  revises  and  updates  the 
Committee's  priority  list  of  chemicals 
and  adds  ten  substances  to  the  section 
4(e)  priority  hst.  Tins  role  adds  these  ten 
substances  to  the  PAIR  and  eight  of  the 
ten  substances  to  the  section  8(d)  Health 
and  Safety  Data  Reporting  Rule  which 
will  require  manufacturers,  importers, 
and  processors  to  report  uinrablished 
heal^  and  safety  data  and/or  volume, 
end  use,  and  exposure  data  to  EPA.  Hie 
two  substances  added  to  the  PAIR  but 
which  are  not  added  to  the  section  8(d) 
Health  and  Safety  Data  Reporting  Role 
are  not  being  added  because  they  were 
previously  listed  under  the  section  8(d) 
rule  (Hexane.  1.0-diisocyanato-  (CAS 
Number  822-004))  52  FR 16022,  May  1, 
1987:  2-Butenal  (CAS  Number  4170-30-3) 
51  FR  289a  January  22, 1988). 

To  assist  EPA  in  responding  to  the 
rrc  recommendations,  EPA  has 
developed  two  model  information- 
gathering  rules  (PAIR  and  the  section 
8(d)  HeeM)  and  Safety  Data  Reporting 
Rule)  v/bidb  provide  for  die  automatic 
addition  to  ITC  priority  Hst  substances. 
Whenever  B>A  armounces  the  receipt  of 
an  rrc  report,  EPA  may,  at  die  same 
time  without  notice  and  comment, 
amend  the  two  model  information- 
gathering  rules  by  adding  the 
recommended  sabstances.  The 
amendment  adding  these  sabstances  to 
the  PAIR  and  the  Health  and  Safety 
Data  Reporting  Rule  becomes  effective 
30  days  after  publication. 

EPA  issued  PAIR  under  section  8(a)  of 
TSCA  (15  U.S.C.  2607(a)),  and  it  is 
codified  at  40  CFR  Part  712.  This  model 
section  8(a)  role  established  standard 
reporting  requirements  for 
manufacturers  and  importers  of  the 
chemicals  Usted  in  the  rule.  These 
manufacturers  and  importers  are 
required  to  submit  a  one-time  report  on 
general  volume,  end  use,  and  exposure 
information  using  the  Preliminary 
Assessment  Information  Manufacturer's 
Report  (EPA  Form  No.  7710-35).  EPA 
uses  this  model  section  8(a)  rule  to 
gather  current  information  on 
substances  of  concern  qniddy. 

EPA  issued  die  model  Healdi  and 
Safety  Data  Reporting  Rale  under 
section  8(d)  of  TSCA  (15  U.S.C.  2607(d)). 
and  it  is  codified  at  40  CFR  Part  716. 
EPA  revised  die  section  8(d)  model  rule 
on  September  15, 1986  (SI  FR  32720).  The 
section  8(dl  model  rule  requires  past 
current  and  prospective  manufacturers, 
importers,  and  processors  of  listed 


chemical  substances  and  mixtures  to 
submit  to  EPA  copies  and  lists  of 
unpubUshed  healdi  and  safety  studies 
on  the  listed  chemicals  that  they 
manufacture,  import  or  process.  Hiese 
studies  provide  EPA  with  useful 
information  and  have  provided 
significant  support  for  EPA's 
decisionmaking  under  TSCA  sections  4. 
5. 6. 8.  and  9. 

n.  Chemicals  To  Be  Added 

The  following  ITC  priority  list 
substances  for  which  reporting  is 
required  under  4U  CFR  Parts  712  and/or 
716  are  listed  by  ITC  designation  in 
ascending  Chemical  Abstracts  Service 
Registry  Number  (CAS  No.)  order 

A.  Desolated  for  response  within  12 
months! 

CAS  No.  and  Name 

822-oa-O    Hexane.  1.6-dawicyanato- 

B.  Recommended  with  Intenl-to- 
Designate: 

CAS  No.  and  Name 

4170-^0-3    Z-Butenal 

C.  Recommended  without  being 
designated  for  response  Within  12 
months: 

CAS  No.  and  Name 

06122-86-1    Imidazolium  compounds,  43- 

dibydro-l-methyl-2-nortaUow  alkyl-l-(2- 

tallow  anridoefhyl).  Me  sulfates 
68153-35-5    Ethanaminium.  2-amino-/V-(2- 

aminoethyl)-Ar-(2-hydroxyethyl)-A^-methyl-, 

A^JVT-ditallow  acyl  derivs..  Me  sulfates 

(sahs) 
68389-88-8    Poly(oxy-l,2-eth8nediyl),  alpha- 

(2-[bis(2- 

amiiioethyi}ine1nylsiiuiioBlo)e!nyl)-oniegs- 

hydroxy-.NJV-dicoco  acyl  derivs..  Me 

sulfates  (saHs) 
68380  80  0    Po)y(oxy-l,2-flthanediyn.  alpha- 

(2-[bis(^ 

aminoethyl]inethylnunoRio]ediyl)-oinega- 

hydroxy-,Af.Ar-biB(hydrogenated  Ullow 

acyl)  derivs..  Me  suifstes  (salts) 
68410-60^    Polyfoxy-tZ-etfaanediyl).  alpha- 

(^^b4s(2- 

amiBoethyi|Mg<hytaiBinopio)ethyi)-oniega- 

hydroxy-JVJVr-ditaUow  acyl  deiivs..  Ms 

sulfates  (salts) 
68413-04-7    Polyioxy(n»thyl-1.2- 

ethaaediyl]].  aIpha-(2-(bis(2- 

aminoethyl)methylammonio)methylethyi|- 

eBega-hydroxy-.  AfJST-ditaUow  acyl  derivs.. 

Me  tulfatsfl  (saite) 
66554-06-3    Poly(oxy-l.X-ethBnediyl},  alpha- 

(3-(bis(2-aminoathyi)DiathylaiiimoBio]-2- 

hydioxypropyl)-onuga-hydraxy-,  N-eoco 

acyl  derivs..  Me  sulCstes  (salts) 
70914-00-6    Poly(oKy-l,X-etlianediyl).alpha- 

(2-[bi8(2- 

amiiioetkyl)methylammoni0]ethyl]-oinega- 

hydroxy-JVJ\r-di-Cu  !•  acyl  derivt..  Me 

sulfates  (salts) 
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nL  Reporting  Requiimnents  I 

A.  Preliminary  Assessment  Information 
Rule 

All  persons  who  manufactured  or 
imported  the  substances  named  in  this 
rule  during  their  latest  complete 
corporate  fiscal  year  must  submit  a 
Preliminary  Assessment  Information 
Manufacttirer's  Report  (EPA  Form  No. 
7710-35)  for  each  manufactiiring  or 
importing  site  at  which  they 
manufactured  or  imported  a  named 
substance.  A  separate  form  must  be 
completed  for  each  substance  and 
submitted  to  the  Agency  no  later  than 
August  18, 198&  Persons  who  have 
previously  and  voluntarily  submitted  a 
Manufacturer's  Report  to  the  ITC  or  EPA 
should  read  9  712.30(a)(3).  This  section 
allows  these  persons  to  submit  a  copy  of 
the  original  Report  to  EPA  or  to  notify 
EPA  by  letter  of  their  desire  to  have  this 
submission  accepted  in  lieu  of  a  current 
data  submission. 

Complete  details  of  the  reporting 
requirements,  including  exemptions  and 
a  facsimile  of  the  reporting  form,  are 
fully  described  in  40  CFR  Part  712. 
Copies  of  the  form  are  available  from 
the  TSCA  Assistance  Office  at  thei 
address  which  precedes  Unit  I. 

B.  Health  and  Safety  Data  Reporting 
Rule 

Listed  below  are  the  general  reporting 
requirements  of  the  section  8(d)  model 
rule. 

1.  Persons  who,  in  the  10  years 
preceding  the  date  a  substance  is  listed, 
either  have  proposed  to  manufacture, 
import  or  process,  or  have 
manufactiu«d.  imported,  or  processed, 
the  listed  substance  must  submit  to  EPA: 

A  copy  of  each  health  and  safety 
study  which  is  in  their  possession  at  the 
time  the  substance  is  listed. 

2.  Persons  who,  at  the  time  the 
substance  is  listed,  propose  to        ' 
manufacture,  import,  or  process;  or  are 
manufacturing,  importing,  or  processing 
the  listed  substance  must  submit  to  EPA: 

a.  A  copy  of  each  health  and  safety 
study  which  is  in  their  possession  at  the 
time  the  substance  is  listed. 

b.  A  list  of  health  and  safety  studies 
known  to  them  but  not  in  their 
possession  at  the  time  the  substance  is 
listed. 

c.  A  list  of  health  and  safety  studies 
that  are  ongoing  at  the  time  the 
substance  is  listed  and  are  being 
conducted  by  or  for  them. 

d.  A  list  of  each  health  and  safety 
study  that  is  initiated  after  the  date  the 
substance  is  listed  and  is  conducted  by 
or  for  them. 

e.  A  copy  of  each  health  and  safety 
study  that  was  previously  listed  asj . 


ongoing  or  subsequently  initiated  and  is 
now  complete — regardless  of  completion 
date. 

3.  Persons  who,  after  the  time  the 
substance  is  listed,  propose  to 
manufacture,  import,  or  process  the 
listed  substance  must  submit  to  EPA: 

a.  A  copy  of  each  health  and  safety 
study  which  is  in  their  possession  at  the 
time  they  propose  to  manufacture, 
import  or  process  the  listed  substance. 

b.  A  list  of  health  and  safety  studies 
known  to  them  but  not  in  their 
possession  at  the  time  they  propose  to 
manufacture,  import  or  process  the 
listed  substance. 

c.  A  list  of  health  and  safety  studies 
that  are  ongoing  at  the  time  they 
propose  to  manufacture,  import  or 
process  the  listed  substance,  and  are 
being  conducted  by  or  for  them. 

d.  A  list  of  each  health  and  safety 
study  that  is  initiated  after  the  time  they 
propose  to  manufactiu^,  import,  or 
process  the  listed  substance,  and  is 
conducted  by  or  for  them. 

e.  A  copy  of  each  health  and  safety 
study  that  was  previously  listed  as 
ongoing  or  subsequently  initiated  and  is 
now  complete — regardless  of  the 
completion  date. 

Detailed  guidance  for  reporting 
unpublished  health  and  safety  data  is 
provided  in  the  section  8(d)  Health  and 
Safety  Data  Reporting  Rule  published  in 
the  Federal  Register  of  September  15, 
1986  (51  FR  32720)  (40  CFR  716.60).  Also 
found  there  are  the  reporting 
exemptions. 

C.  Submission  of  PAIR  Reports  and 
Section  8(d)  Studies 

PAIR  reports  and  section  8(d)  health 
and  safety  studies  must  be  sent  to: 
TSCA  Document  Processing  Center  (TS- 
790),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  401 M 
St.  SW.,  Washington,  DC  20460.  ATTN: 
(insert  either  PAIR  or  8(d)  Reporting) 

D.  Removal  of  Chemicals  From  the 
Rules 

Any  person  who  believes  that  section 
8  (a)  or  (d)  reporting  required  by  this 
rule  is  unwarranted,  should  promptly 
submit  to  the  Agency  in  detail  the 
reasons  for  that  belief.  EPA  may  then 
remove  the  substance  from  this  rule. 
When  withdrawing  a  substance  from  the 
rule,  EPA  will  issue  a  rule  amendment 
for  publication  in  the  Federal  Register. 

IV.  Release  of  Aggregate  Data 

The  Agency  will  follow  procedures  for 
the  release  of  aggregate  statistics  as 
prescribed  in  a  rule  related  notice 
published  in  the  Federal  Register  of  June 
13. 1983  (48  FR  27041).  Included  in  the 
notice  are  procedures  for  requesting 


exemptions  bom  the  release  of 
aggregate  data.  Exemption  requests 
concerning  the  release  of  aggregate  data 
on  any  chemical  substance  must  be 
received  by  EPA  no  later  than  August 
18,1968. 

V.  EGOQOoiic  Analysis 

A.  Preliminary  Assessment  Information 
Rule 

EPA  estimates  the  PAIR  reporting  cost 
of  this  rule  is  $12,915.  To  calculate  this 
figure  EPA  used  the  TSCA  Inventory  to 
generate  a  list  of  manufacturers  and 
importers  of  these  substances.  Since  no 
companies  qualify  as  small  businesses 
as  defined  in  40  CFR  712.25(c),  EPA 
expects  six  firms  to  report  a  total  of 
eleven  reports. 

Reporting  Cost  (dollars) 

(a)  11    reports   expected   at   $807/ 
report $8,877 

(b)  6  famiUarization  cases  at  $873/ 

case —     4.038 

Total „ 12.915 

Average  cost  per  site »: 2,153 

Average  cost  per  firm ...........     2,153 


Reporting  Burden  (hours) 

(a)  Familiarization:    18    hours    per 

site  X  8  site* _.    108 

(b)  Reporting:  18  hours  per  report  x 

11  reports „ 176 

Total 284 

hourt 


EPA  Cost 

Processing  Cost  =  11  reports  X  $91/ 
report  =  $1,001. 

A  Health  and  Safety  Data  Reporting 
Rule 

EPA  estimates  the  total  reporting 
costs  for  establishing  section  8(d) 
reporting  requirements  for  these 
substances  is  $18,890.  This  cost  estimate 
is  relatively  high,  because  the  Agency  is 
uncertain  about  the  likely  number  of 
respondents  to  the  rule.  Aldiough  EPA 
has  used  the  best  available  data  to 
make  its  economic  projections,  much  of 
the  data  is  not  current  Therefore,  EPA 
intends  to  overestimate  rather  than 
underestimate  the  reporting  burden. 

Nevertheless,  the  cost  of  this  rule  is 
low  in  comparison  with  its  potential 
benefits.  Health  and  safety  studies 
concerning  these  substances  would 
improve  EPA's  ability  to  identify 
potential  public  health  and 
environmental  problems  with  regard  to 
these  chemicals.  The  Agency  therefore 
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would  be  better  able  to  determine 
whether  further  regulatory  action  would 
be  necessary. 

The  estimated  reporting  costs  are 
broken  down  as  follows: 

Initial  corporate  review $2,040 

Site  identirication _ „ 1.224 

File  searches  at  affected  sites 2484 

Title  listing „... ......  128 

Photocopying..^ . 1,627 

Managerial  review 9,782 

Reporting  on  newly-initiated  studies ..  90 
Submissions  after  initial  reporting 

period ......... ,„._  1,507 

Total 18390 


VI.  Rulemaking  Record 

The  following  documents  constitute 
the  record  for  this  rule  (docket  control 
number  OPTS-84028).  All  of  these 
documents  are  available  to  the  public  in , 
the  TSCA  Public  Docket  Office  from  8 
a.m.  .to  4  p.m.,'Monday  through  Friday, 
excluding  legal  holidays.  The  TSCA 
Public  Docket  Office  is  located  at  EPA 
Headquarters.  Rm.  NE-G004, 401  M  St. 
SW.,  Washington,  DC. 

1.  This  final  rule. 

2.  The  economic  analyses  for  this  rule. 


3.  The  Twenty-second  Report  of  the 

rrc. 

VII.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  rule  is  "major" 
and,  Uierefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  rule  is  not  major  because 
it  will  not  result  in  an  effect  on  the 
economy  of  $100  million  or  more,  an 
increase  in  costs  or  prices,  or  any  of  the 
adverse  effects  described  in  the 
Executive  Order. 

This  amendment  was  not  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review,  because  the 
automatic  listing  of  designated 
substances  is  provided  for  in  40  CFR 
712.30(c)  and  716.18(b)— Hnal  rules 
which  have  been  previously  reviewed 
by  0MB  under  the  terms  of  the 
Executive  Order. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  OMB  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980, 44  U.S.C.  3501  et  seq.  and 


have  been  assigned  OMB  control 
numbers  2070-0054  and  2070-0004. 

List  of  Subjects  in  40  CFR  Parts  712  and 
716 

Chemicals.  Environmental  protection. 
Hazardous  substances.  Health  and 
safety  data.  Recordkeeping  and 
reporting  requirements. 

Dated:  May  6, 1988. 
|.  Metenda, 

Director,  Existing  Chemical  Assessment 
Division,  Office  of  Toxic  Substances. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  712-{  AMENDED] 

1.  In  Part  712: 

a.  The  authority  citation  for  Part  712 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2607(a). 

b.  Section  712.30  is  amended  by 
adding  the  following  substances  to 
paragraph  (w)  in  CAS  Number  order  as 
follows: 

§712.30    CtMmlcal  Hsts  and  reporting 


(w)*  •  * 


CAS  No. 


Sut>stanc8 


Eff6CtiV6 

data 


R«poiling 
dale 


822-06-0 

4170-30-3 

68122-86-1 
68153-35-5 
66389-88-8 

68389-89-9 

68410-69-5 

68413-04-7 

68554-06-3 

70914-09-9 


Hexane,  1,6<liisocyanalo-.. 
2-Bulenal 


Imtdazolium  compounds.  4.5^Jihydro-Hnethy»-2-nort«ltow  alky«-H2-tallow  amtdoemyl).  Me  sutfates - 

Ethanaminium.  2.an«(X>W^2-aminoemyt)-/\M2-tiydroxyemyt)-/yAmelhyt-.  /V.VKMaUow  acyl  darivt.,  Me  suHates  (saitt) 

Poty(oxy-i.2-ettianediyl),  aJpha.(2-[t)(S(2-arninoattfy<)mthyUrmixxw}]ethyt]-ome9a.hydroi(y-.  N,tf -dtcooo  acyl  dwivs..  Ma  sul. 
fales  (sails) 


Poty<oxy-l.2.emanediyl).  alpha-(2-[tM(2.aminoethyl)n)ethylaiTinKMiio]ethyt-omeg8.hydroxy-.  N,fif-b»»  (hydrogenated  taHow  acyl) 
derivs.,  Me  suHatas  (salts) „ _ 

Poly(oxy-l,2-ethanediyl).  alpha-[2-[b)8(2-aininoeltiyl)methylamrnonto]«thy1]H)«nega4tydroxy-,  N,f/-6Mkim  acyl  denvs.,  Me  sul- 
fates (salts) 


Poiy(oxy(metltyl-i.2-ethanediyl)],  alpha-[2-[bis(2.aminoethyl)methylammonio]met»iyleir)yl].ome9fr4iydroxy-,  /V.VHJitaNow  acyl 
derivs..  M«  sulfatet  (salts) _ 

PoMc»(y-l.2-el»)anedlyl),  alpha-[3-(bl>(2-amirK>ethyl)(nethylamnKKito]-2-hydroxypropyl].omega.hydroxy.,  N<oco  acyl  derivs.. 
Me  sultates  (salts) „„ 

Poty(oxy-1.2.«thanediyl).  alpha-[2-(tM(2.ani)noethyl)methylammonio]ethyl].omega.hydro)(y-,  N,//-6hC,r^,  acyl  derivs..  Me  sul- 
fates (salts) _ 


6/20/86  I 

6/20/88  I 

6/20/88 
6/20/88 

6/20/88 

6/20/88 

6/20/68 

6/20/88 

6/20/88/ 

6/20/88 


8/18/88 

8/16/88 

8/18/88 
8/18/86 

6/18/88 

8/18/88 

8/18/88 

8/18/88 

8/18/88 

8/18/86 


PART  716— (AMENDED] 

2.  In  Part  716: 

a.  The  authority  citation  for  Part  716 
continues  to  read  as  follows: 


Authority:  15  U.S.C.  2607(d). 

b.  By  adding  substances  to  paragraph 
(a)(1)  numerically  by  CAS  Number,  and 
alphabetically  to  paragraph  (a)(2)  of 
§  716.120  to  read  as  follows: 


S  716.120    Substances  and  listed  mixtures 
to  wlilch  this  subpart  applle*. 


(a)*  • 
(1)*  * 


CAS  No. 


Subctance 


Special  exemptions 


Effective 
data 


Sunset 


68122-86-1     Imidazoliufn    compounds,    4,5-d»>yd«o-1-meiliyl-2-nortaHcw    2!kyH-(2-tallow  6/20/88      6/20/96 

amidoethyl).  Me  tuHates. 

68153-35-5    Ethanaminium,    2-amino-^2-aminoethyl)-^2.hydroxyethyl)-AMt<ethyl-,   A/.V-  „ 6/20/88      6/20/98 

ditallow  acyl  derivs..  Me  suHatas  (salts). 


»s 
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CASNa 


Substance 


SpecM  ttwinpitans 


Eifactiv*       Sunsat 


683e»-Bft-« 

68389-«9-9 

68410-6»-6 
68413.04-7 

68554-06-3 
70914-09-0 


PWy<o»iy-i.2-««iaf>e«llyO.  alk>^a-[^[bts(2-afntnoett1y()methy(a^wnonio}ethya- 
omega-tiydroxy-^yv-dicoco  acyi  derivs..  Me  auHatas  (salts). 

PolWoxy-li-ethanediyO,  alpha-(2-(bis<2-aminoethy()rTiethy«amnonio]ethy(l. 
owag»4^«Jroxy./tAr-«8<h»droganated  tallow  acyl)  detivs..  Me  suttales 
(sans). 

Polytoxy-l^attianedM).  alp»ia-[2-fb«(2-amlno8thyl)ipethy(aitimofiio]e«hy»J- 
omega^^rdraxy-A/r-iStanow  acyt  derivs..  Me  suRatss  (sails). 

Poly[o«rtii»eltiy»-t.2-athafiedly«)J,  alpha-(2-{bis<2- 

aminoett>y»wath)^aiwiiiuiiiuliaa>iylethyl]-omega->i»anaKy^.  NM-mmom  acyl 
derivs..  Me  sulfales  (satts). 

PoMoxy-l^-elhanediyl).       alph8-r3-[b«s(2-amirKiethyt)methylaitimoniol-2-hy. 

*aq^R>Pyll-ONiag»4iydroKy-.  Mcoco  acyi  derivs,.  Me  sulfates  (salts). 
F*oMo>y-1.2-ettian«dlyO,      a»ha-I2-[bis(2-amir>oeth|r>)wetliytaiiiiiMilo}etfMl- 

omega-»ty(troxy-.M/r-dHC. ..  acyl  derivs^  Ma  auNalas  (saRs). 


6/20/88      0/20/96 
6/20/88       6/20/98 


6/20/n      6/20/M 
6/20/88       6/20/98 


6/20/8S      6/20/96 
8/20/88      6/20/Se 


Friday 

May  20,  1988 


(2) 


Subatanoa 


CASNa 


Spedal  SMmpUona 


Effecive 
date 


Sunsal 
dale 


Eltwiaminajm,   2-amino-M(2-a«ninoelhyO-*(2-hydroxyethyl)-Mmethyl-.   N/f-  \  68153-35-S 


68122-86-1 

68389-89-9 

70914-0&-8 
66389-88-8 
68410-69-5 
68413-04-7 
68654-06-3 


Inndazolium  compounds,  4,5-dihydro-1-nialhy«-2-nortallow  alkyt-1-(2-talk)w 
amidoethyl).  Me  sulfates.  { 

•  •  • 

Poly(oiry-1.2-elt>anedhfl,  aipha-[2-[t)Js(2-aaiinoetAyl)metr)y(ammonioIelhya- 
omega-hydroxy-,  /V//-bis(hydro9enated  taOow  acyf)  derivs..  Ma  sulfates 
(salts). 

Poly(oxy-1.2-ethanediyl).      alpha-[2-[bi9(2-aminoettiyf)methytaTwno*iio]e«hyll- 

omega-hydroxy-,  \,/V-d^C„  „  acyl  derivs..  Me  sulfates  (salts). 
Poly(oxy-l,2-ethanediy0.      alpha-C2-[bia(2-aBilnoelhyi)«iettiylammo«olethyll- 

omag^liydraKy-.  MTtTdicoco  acyl  derivs..  Me  sulfates  (salts). 
''°M'y^-^;^*»'««M.      alpha-(2-[b«s(2-ainiooethyl)methyiammoniolethyl]- 

o»»iege-»iydro«y-,  NM-dtiDam  acyf  derivs..  Me  sulfates  (salts). 
Poly(oxy(methyl-l.2-ethanedlyl)),  alpha-t2-tbi8(2-aminoethyl)fflett)ylamnionio) 

me«tyteihyl]-ornega-hydroxy-,yV7/-ditallow  acyl  derivs..  Me  sulfates  (salts). 
Pofyfoxy- 1 .2-ethanediyf),       alpt>a-[3-[bis(2-anitnoettiyfJmethytammonio]-2-hy- 

droxypfopylj-oine8a-hydroxy-/^<»co  acyl  derivs..  Me  sulfates  (salts). 


8/20/88      6/20/96 
1    6/20/88  [    6/20/98 


6/20/88 

6/20/88 

6/20/88 
6/20/88 
6/20/88 
6/20/88 


6/20/98 

6/20/98 
6/20/98 
6/20/98 

I 

6/20/98 
6/20/98 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2070-0004) 
(FR  Doc.  88-11123  Filed  5-l».^6:  &45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  99 
[Docket  Na  25113;  AmdL  M-13] 

Security  Control  of  Air  Traffic; 
Modification  of  ttie  U.S.  Air  Defense 
Identification  Zones  (ADIZ) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule;  request  for 
comments. 

S'JMMARY:  This  action  amends  Part  99  of 
the  Federal  Aviation  Regulations  by 
changing  the  lateral  boundaries  of 
ADIZ's  around  the  Continental  U.S.. 
Alasica.  and  Guam.  Additionally,  this 
action  makes  editorial  changes  and 
deletes  references  to  Distant  Early 
Warning  Identification  Zones  (DEWIZ). 
Domestic  ADIZ's.  and  Coastal  ADIZ's. 
The  action  is  taken  at  the  request  of  the 
Department  of  Defense  for  reasons  of 
national  security. 

DATES:  Effective  date:  June  30, 1988. 

Comment  date:  Comments  must  be 
received  by  August  15, 1988. 
ADDRESSES:  Comments  may  be  mailed 
or  delivered  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  Chief 
Counsel.  Attention:  Rules  Docket  (AGC- 
204).  Docket  No.  [25113].  800 
Indpendence  Avenue,  SW.,  Washington, 
DC  20591.  Comments  may  be  examined 
in  the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  8:30  ajn.  and 
5:00  p.m. 

FOM  FUNTHet  mFORMATION  CONTACT! 
Mr.  Reginald  C.  Matthews,  Air  Traffic 
Rules  Branch,  ATO-230,  Federal 
Aviation  Administration,  800  . 
Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone  (202) 
267-6783. 

SUPPLEMCNTARY  INFOmiATKNI: 

Comments  hvited 

Even  though  this  action  is  in  the  form 
of  a  final  rule  which  involves  airspace 
modifications  and  was  not  preceded  by 
notice  and  public  procedure,  comments 
are  invited  on  the  rule.  Interested 
persons  are  invited  to  comment  on  this 
rule  by  submitting  such  written  data, 
views,  or  arguments  as  they  may  desire 
on  any  portion  of  the  rule.  When  the 
comment  period  ends,  the  FAA  will  use 
the  comments  submitted  together  with 
other  available  information,  to  review 
the  regulations.  After  the  review,  if  the 
FAA  finds  that  changes  are  appropriate, 
it  will  initiate  rulemaking  proceedings  to 
amend  the  regulations.  Comments  that 
provide  the  factual  basis  supporting  the 


views  and  suggestions  presented  are 
particularly  helpful  in  evaluating  the 
effects  of  the  rule  and  determining 
whether  additional  rulemaking  is 
needed.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Rnal  rule 
must  submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which  "-■ 
the  following  statement  is  made: 
"Comments  to  Docket  No.  25113."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Background 

Air  defense  identification  zones 
(ADIZ)  are  areas  of  airspace  primarily 
over  international  waters,  that  are 
established  to  facilitate  the  monitoring 
of  aircraft  operations  for  national 
security  and  other  purposes. 

On  October  23, 1986,  the  FAA 
received  a  petition  from  the  U.S.  military 
Joint  Chiefs  of  Staff  to  initiate 
rulemaking  action  in  order  to  amend 
portions  of  the  Pacific  and  Gulf  of 
Mexico  Coastal  ADIZ's  by  deleting 
those  areas  that  lay  south  of  the  U.S. 
border  with  the  Republic  of  Mexico. 

Subsequent  requests,  the  latest  of 
which  was  received  in  December  1987, 
amended  to  original  petition  for 
realignment  by  requesting  the 
realignment  of  Alaska  DEWIZ  to  include 
the  Aleutian  Islands.  Additionally,  the 
Joint  Chiefs  of  Staff  requested  that  the 
FAA  make  editorial  name  changes  to 
delete  ambiguous  terms  such  as  Coastal. 
Gulf,  Domestic,  Pacific,  and  Distant 
Early  Warning  when  referring  to  the 
different  areas  and.  for  standardization 
purposes,  use  the  single  term  Air 
Defense  Identification  Zones.  The  ADIZ 
realignment  was  developed  in  support  of 
the  North  American  Defense  Command 
(NORAD)  mission  of  controlling  access 
to  sovereign  airspace  and  peacetime 
mission  of  national  security. 

Additionally,  the  U.S.  Air  Force 
requested  by  letter  dated  September  29. 
1987,  that  the  FAA  realign  the  Guam 
ADIZ.  This  request  for  a  rule 
amendment  is  based  on  the  increase  in 
the  level  of  potential  threats  to  U.S. 
government  personnel  and  facilities  on 
the  island  of  Guam. 

The  Department  of  Defense  (DOD)  by 
letter  dated  April  19, 1988,  requested  the 
FAA  to  upgrade  the  priority  of  the  ADIZ 
petition  and  asked  that  the 


implementation  of  the  ADIZ  realigiunent 
be  expedited. 

Discussion 

The  FAA  has  reviewed  the  requests 
for  amendment  to  Part  99  and  finds  that 
amendment  to  the  ADIZ  boundaries  in 
Part  99  of  the  Federal  Aviation 
Regulations  is  necessary  to  reconcile 
issues  of  Mexican  sovereign  airspace 
specifically,  the  alteration  of  the  ADIZ 
in  the  Gulf  of  Mexico  and  in  the 
southwest  portion  of  the  U.S.,  off  the 
coast  of  lower  California,  aligns  the 
ADIZ  so  that  it  does  not  extend  into  the 
sovereign  airspace  of  the  Republic  of 
Mexico. 

The  alteration  of  the  existing  ADIZ 
boundaries  in  the  Alaskan  area  would 
alleviate  current  flight  plan  and  position 
reporting  requirements  for  those  pilots 
conducting  operations  in  the  Aleutian 
Island  chain  who  presently  depart  some 
of  the  island  airports  and  routinely  must 
exit  and  reenter  the  ADIZ.  Additionally, 
this  amendment  will  eliminate  a  gap  in 
the  ADIZ  on  the  western  shore  of 
Canada  by  providing  a  continuous  ADIZ 
between  the  U.S.  airspace  and  the 
Canadian  Domestic  ADIZ. 

In  regard  to  the  requested 
modification  of  the  Guam  ADIZ.  the 
FAA  agrees  with  the  DOD  that  an  inner 
ADIZ  for  the  defense  of  the  Mariana 
Islands  is  necessary.  Such  an  ADIZ  will 
facilitate  the  implementation  of  new  air 
defense  procedures  without  causing  any 
undue  interference  with  local  air  traffic. 

Additionally,  the  FAA  concurs  with 
the  DOD  in  the  simplification  of  the 
nomenclature  of  ADIZ's  by  removing 
references  to  specific  types  ad  location 
names  of  ADIZ's.  To  accommodate  the 
simplification  aspect,  minor  editorial 
changes  are  necessary  in  the  following: 
Sections  99.11,  99.13,  99.17,  99.19,  99.21. 
99.23,  99.25,  99.43.  99.45.  and  99.47. 

The  DOD  has  requested 
implementation  of  the  revised 
boundaries  of  the  ADIZ  at  the  earliest 
possible  date  which  would  permit 
inclusion  of  the  action  in  revised 
aeronautical  charts  to  be  issued  on  June 
3a  1988.  In  response  to  the  DOD 
assessment  of  the  importance  of  the 
ADIZ  realignment  for  national  defense 
objectives,  the  FAA  finds  that  further 
delay  in  the  implementation  of  the  rule 
for  public  notice  and  comment  under  5 
U.S.C.  553  is  impracticable  and  contrary 
to  the  public  interest.  Further,  the  FAA 
notes  that  a  change  in  the  ADIZ 
boundaries,  primarily  over  international 
waters,  is  not  the  type  of  action  which 
would  normally  involve  public  comment 
but  for  the  change  in  the  descriptive 
language  in  FAR  Part  99.  Neither  the 
ADIZ  action  nor  the  editorial  revisions 


affect  in  any  way  the  operating 
procedures  which  apply  in  the  AOIZ  or 
affect  designations  of  controlled 
airspace  or  special  use  airspace. 
Notwithstanding  the  minimal  impact  of 
this  action,  the  FAA  is  requesting 
comments  on  the  final  rule.  Comments 
received  will  be  used  in  determining 
whether  additional  rulemaking  is 
needed. 

For  the  above  reasons  the  FAA  has 
determined  that  this  action  is  not  a 
"major  rule"  under^ecutive  Order 
12291:  is  not  a  "significant  rule"  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034;  February  26. 1979);  and 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  overall 
impact  on  users  of  die  system  is  to  be 
minimal 

FederaHsai  DetenBtnatMin 

The  amendment  set  forth  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  die  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  The 
regulations  set  forth  in  this  notice  would 
be  promulgated  pursuant  to  the 
audiority  in  the  Federal  Aviation  Act  of 
1958.  as  amoided  (49  U.S.C  1301.  et 
seq.f,  which  has  been  construed  to 
preempt  state  law  regulating  the  same 
subiect  Therefore,  in  accordance  with 
Executive  Order  12812,  it  is  determined 
that  such  a  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 

The  FAA  has  also  consulted  with  the 
Department  of  State  and  the  Secretary 
of  Defense  in  accordance  with  the 
provisions  of  Executive  Order  10854 
inasBwch  as  this  antendment  involves 
airspace  outside  of  the  United  States. 

AdcqiticHi  of  die  Amendment 

Accordingly.  Part  99  of  die  Federal 
Aviation  Regulations  (14  CFR  Part  99)  is 
amended,  effective  0901  o.ta,  June  30. 
1988.  as  follows: 

nie  Amendment 

For  the  above  reasons  tite  FAA 
revises  FAR  Part  99  (14  CFR  Part  99)  as 
follows: 

PAHT99    SECURITY  CONTROL  OF 
AIR  TRAFFIC 


Sw. 
99.1 
99.3 
98.5 
99.7 
99.9 


Applicability. 
Cjcnoru. 

BnMfgmcjr  sitoatians. 
Spsdal  SKurity  InttractioaB. 
Radio  requirements. 


99.11    ADIZ  flight  plan  requirements. 

99.15    Arrival  or  completion  notice. 

99.17    I>o8ition  reports;  aircraft  operating  in 

or  penetrating  an  ADIZ;  IFR. 
99.19    Position  neports:  aircraft  operating  in 

or  penetrating  an  ADIZ;  DVFR. 
99.21    I>08ition  reports;  aircraft  entering  the 

United  States  through  an  ADIZ:  U.S. 

aircraft. 
99.23    i>osition  reporti;  aircraft  entering  the 

United  States  tlwough  an  ADIZ;  foreign 

aircraft. 
99.27    Deviation  from  flight  plans  and  ATC 

clearances  and  instructions. 
99.29    Radio  failure;  DVFR.    . 
99.31    Radio  failure;  IFR. 

Sutipart  B— Oeaignatad  Air  Dofanaa 
loeniniuiuuii  &uim 

99.41  General. 

99.42  Conterminoua  U.S.  ADIZ. 

99.43  Alaska  ADIZ. 
99.45  GuanADIZ. 
98.47  Hawaii  ADIZ. 
99.49  Ilefense  Area. 

Auttority:  49  U.S.C.  1348, 1354(a),  1502, 
1510,  and  1522: 49  U.S.C.  10B(g]  (Revised  Pub. 
L  97-449.  January  12. 1963). 

Subpart  A— General 

§99.1    AppNcabMly. 

(a)  This  subpart  prescribes  rules  for 
operating  civil  aircraft  in  a  defense  ares, 
or  into,  within,  or  out  of  the  United 
States  through  an  Air  Defense 
Identification  Zone  (ADIZ).  designated 
in  Subpart  B. 

(b)  Except  for  §  99.7,  this  subpart  does 
not  apply  to  the  operation  of  an 
aircraft — 

(1)  In  an  ADIZ  north  of  SO  degrees 
north  latitude  or  west  86  degrees  west 
latitude  at  a  true  airspeed  of  less  than 
180  knots: 

(2)  In  the  Alaskan  ADIZ  at  a  true 
airspeed  of  less  than  180  knots  while  the 
pilot  maintains  a  continuous  listening 
watch  on  the  appropriate  frequency: 

(3)  From  any  point  in  the  48 
contiguous  States  on  an  outboimd  track 
throu^  the  Southern  Border  ADIZ; 

(4)  Within  the  48  contiguous  States 
and  the  District  of  Columbia,  or  widiin 
the  State  of  Alaska,  which  remains 
within  10  nautical  miles  of  the  point  of 
departure:  or 

(5)  Over  any  island,  or  within  3 
nautical  miles  of  the  coastline  of  any* 
island,  in  the  Hawaiian  ADIZ. 

(c)  Except  as  provided  in  {  997.  the 
radio  and  position  reporting 
requirements  of  this  subpart  do  not 
apply  to  the  operation  of  an  aircraft 
within  the  48  contiguous  States  and  the 
District  of  Cofaunbia,  or  within  the  State 
uf  Alaska,  if  that  aircraft  does  not  have 
two-way  radio  and  is  operated  in 
accordance  with  a  filed  DVFR  flight 
plan  containing  the  time  and  point  of 
ADIZ  penetration  and  that  aircraft 


departs  within  5  minutes  of  the 
estimated  departure  time  contained  in 
the  flight  plan. 

(d)  An  FAA  ATC  center  may  exempt 
the  following  operations  from  this 
subpart  (except  Section  99.7),  on  a  local 
basis  only,  with  the  concurrence  of  the 
military  commanders  concerned: 

(1)  Aircraft  operations  that  are 
conducted  wholly  within  the  boundaries 
of  an  ADIZ  and  are  not  currently 
significant  to  the  air  defense  system. 

(2J  Aircraft  operations  conducted  in 
accordance  with  special  procedures 
prescribed  by  the  miUtary  authorities 
concerned. 

S99.3    GanwaL 

(a)  The  Air  Defense  Identification 
Zone  (ADIZ)  is  an  area  of  airspace  over 
land  or  water  in  which  the  ready 
identification,  location,  and  control  of 
civil  aircraft  is  required  in  the  interest  of 
national  security. 

(b)  Unless  designated  as  an  ADIZ,  a 
D^nse  Area  is  any  airspace  of  the 
United  States  in  which  the  control  of 
aircraft  is  required  for  reasons  of 
national  security. 

(c)  For  the  purposes  of  this  Part  a 
Defense  Visual  Flight  Rules  (DVFR) 
flight  is  a  flight  within  an  ADIZ 
condacted  under  the  visual  flight  rules 
in  Part  91. 

§99.S   Emargaoey sttuattona. 

In  an  emergency  that  requires 
immediate  decision  and  action  for  the 
safety  of  the  flight,  the  pilot  in  command 
of  an  aircraft  may  deviate  from  the  rules 
in  diis  Part  to  the  extent  required  by  that 
emergency.  He  shall  report  the  reasons 
for  the  deviation  to  the  communications 
facflity  where  flight  plans  or  position 
reports  are  normally  filed  (referred  to  in 
this  Part  as  "an  appropriate  aeronautical 
facility")  as  soon  as  possible. 


S99.7 

Each  person  operating  an  aircraft  in 
an  ADIZ  or  Defense  Area  shall,  in 
addition  to  the  applicable  rules  of  this 
Part,  comply  widi  special  security 
instructions  issued  by  the  Administrator 
in  the  interest  of  national  security  and 
that  are  consistent  with  appropriate 
agreements  between  the  FAA  and  the 
Department  of  Defense. 


S99.9   Redlei 

Except  as  provided  in  {  99.1(c),  no 
person  may  operate  an  aircraft  in  an 
ADIZ  unless  the  aircraft  has  a 
functioning  two-way  radio. 


f9t.11    AOIZ«g*«plsn« 

(a)  No  person  any  operate  an  aircraft 
in  or  penetrate  an  ADIZ  unless  that 
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person  has  filed  a  flight  plan  with  an 
appropriate  aeronautical  facility. 

(b)  Unless  ATC  authorizes  an 
abbreviated  flight  plan — 

(1)  A  flight  plan  for  IFR  flight  must 
contain  the  information  specified  in 
§91.83;  and  j 

(2)  A  flight  plan  for  VFR  flight  must 
contain  the  information  specified  in 
591.83(a)(1)  through  (7). 

(3)  If  airport  of  departure  is  within  the 
Alaskan  AOIZ  and  there  is  no  facility 
for  filing  a  flight  plan  then: 

(i)  Immediately  after  takeoff  or  when 
within  range  of  an  appropriate 
aeronautical  facility,  comply  with 
provisions  of  paragraph  (b)(1)  or  (b)(2) 
as  appropriate. 

(ii)  Proceed  according  to  the     ' 
instructions  issued  by  the  appropriate 
aeronautical  facility. 

(c)  The  pilot  shall  designate  a  flight 
plan  for  VFR  flight  as  a  DVFR  flight 
plan. 

9M.15    Arrival  or  completfcMi  notie*. 

The  pilot  in  command  of  an  aircraft 
for  which  a  flight  plan  has  been  filed 
shall  file  an  arrival  or  completion  notice 
with  an  appropriate  aeronautical 
facility,  unless  the  flight  plan  states  that 
no  notice  will  be  filed. 


§99.17    Position  reports;  aircraft  operating 
in  or  psnetrating  an  AOIZ;  IFR. 

The  pilot  of  an  aircraft  operating  in  or 
penetrating  an  ADIZ  under  IFR — 

(a)  In  controlled  airspace,  shall  make 
the  position  reports  required  in  i  91.125; 
and 

(b)  In  uncontrolled  airspace,  shall 
make  the  position  reports  required  in 
S  99.19. 

S99.19    Position  rsports;  aircraft opsrating 
in  or  psnstrating  an  ADIZ;  DVFR 

No  pilot  may  operate  an  aircraft 
penetrating  an  ADIZ  under  DVFR 
unless — 

(a)  That  pilot  reports  to  an        i 
appropriate  aeronautical  facility  before 
penetration:  The  time,  position,  and 
altitude  at  which  the  aircraft  passed  the 
last  reporting  point  before  penetration 
and  the  estimated  time  of  arrival  over 
the  next  appropriate  reporting  point 
along  the  flight  route; 

(b)  If  there  is  no  appropriate  reporting 
point  along  the  flight  route,  that  pilot 
reports  at  least  15  minutes  before 
penetration:  The  estimated  time, 
position,  and  altitude  at  which  he  will 
penetrate;  or 

(c)  If  the  airport  departure  is  within  an 
ADIZ  or  so  close  to  the  ADIZ  boundary 
that  it  prevents  his  complying  with 
paragraphs  (a)  or  (b)  of  this  section,  that 
pilot  has  reported  immediately  after 
taking  off:  the  time  of  departure. 


altitude,  and  estimated  time  of  arrival 
over  the  first  reporting  point  along  the 
flight  route. 

999.21  Position  rsports;  aircraft  sntarkig 
ths  Umtsd  States  through  an  ADIZ;  UnNed 
States  aircraft. 

The  pilot  of  an  aircraft  entering  the 
United  States  through  an  ADIZ  shall 
make  the  reports  required  in  S§  99.17  or 
99.19  to  an  appropriate  aeronautical 
facility. 

§99.23  Position  reports;  aircraft  entering 
the  United  States  through  an  AOIZ;  foreign 


In  addition  to  such  other  reports  as 
ATC  may  require,  no  pilot  in  command 
of  a  foreign  civil  aircraft  may  enter  the 
U.S.  through  an  ADIZ  unless  that  pilot 
makes  the  reports  required  in  §§99.17  or 
99.19  or  reports  the  position  of  the 
aircraft  when  it  is  not  less  than  one  hour 
and  not  more  than  2  hours  average 
cruising  distance  from  the  United  States. 

§99.27    Deviation  from  flight  plana  and 
ATC  clearances  and  instructions. 

(a)  No  pilot  may  deviate  from  the 
provisions  of  an  ATC  clearance  or  ATC 
instruction  except  in  accordance  with 

§  91.75  of  this  chapter. 

(b)  No  pilot  may  deviate  from  the  filed 
IFR  flight  plan  when  operating  an 
aircraft  in  uncontrolled  airspace  unless 
that  pilot  notifies  an  appropriate 
aeronautical  facility  before  deviating. 

(c)  No  pilot  may  deviate  from  the  filed 
DVFR  flight  plan  unless  that  pilot 
notifies  an  appropriate  aeronautical 
faciUty  before  deviating. 

§99.29    Radio  failure;  DVFR 

If  the  pilot  operating  an  aircraft  under 
DVFR  in  an  ADIZ  cannot  maintain  two- 
way  radio  communications,  the  pilot 
may  proceed  in  accordance  with  original 
DVFR  flight  plan  or  land  as  soon  as 
practicable.  The  pilot  shall  report  the 
radio  failure  to  an  appropriate 
aeronautical  facility  as  soon  as  possible. 

§99.31    Radto  failure;  IFR 

If  a  pilot  operating  an  aircraft  under 
IFR  in  an  ADIZ  cannot  maintain  two- 
way  radio  communications,  the  pilot 
shall  proceed  in  accordance  with 
§  ^.127  of  this  chapter. 

Subpart  B— Designated  Air  Defense 
MentWcatlon  Zones 

§99.41    QeneraL 

The  airspace  above  the  areas 
described  in  this  subpart  is  established 
as  an  ADIZ  Defense  Area.  The  lines 
between  points  described  in  this  subpart 
are  great  circles  except  that  the  lines 
joining  adjacent  points  on  the  same 
parallel  of  latitude  are  rhumb  lines. 


§99.42    Conterminous  US.  ADIZ. 

The  area  bounded  by  a  line  26°00'N. 
96°35'W;  28'00'N.  95'00'W;  26'30'N. 
95'00'W;  then  along  26'30'N  to;  26'30'N. 
84'00'W:  24'00'N,  83'00'W;  24'00'N, 
aO'OCW;  24'00'N,  79'25'W:  25'40'N, 
79'25'W:  27'30'N,  78'50'W:  30°45'N. 
74'00'W;  39'30'N.  63'45'W:  43'00'N. 
65'48'W;  41'15'N,  69'30'W;  40°32'N, 
72'15'W;  39°55'N,  73'00'W;  39°38'N, 
73'00'W;  39'36'30'N,  73'40'30''W; 
39'30'N,  73'45'W;  37'00'N,  75'30'W; 
36'10'N,  75'10'W:  3510'N.  75'10'W; 
32'01'N.  80'32'W:  30'50T^J,  80'54'W: 
30'05'N.  81'07'W;  27°59'N.  79'23'W; 
24'49'N,  80'00'W;  24'49'N.  80'55'W; 
25'10'N,  81'12'W;  then  along  a  line  3 
nautical  miles  from  a  shoreline  to; 
25'45'N,  81'27'W:  25'45'N,  82'07'W; 
28'55'N,  83'30'W;  29'20'N,  85°00'W: 
30'00'N.  86'00'W;  30'00'N,  88'30'W; 
29'00'N.  89'00'W;  28'45'N.  90'00'W; 
29'26'N.  94'00'W;  28'42'N.  95'17'W; 
28'05'N.  96'30'W;  28'25'N,  96'30'W: 
28°00'N,  96'35'W:  25'58'N.  97'07'W;  then 
westward  along  the  Mexican  Border  to  ° 
32''32'03''N.  117'07'25'W;  32'30'N, 
117'20'W;  32'00'N.  118'24'W;  30'45'N. 
120°50'W:  29'00'N,  124'00'W;  37°42'N, 
130'40'W:  48'20'N,  132°00'W;  48'20'N. 
128'00'W;  48°30'N.  125'00'W;  48''29'38'N, 
124'43'35'W:  48'00'N,  125'15'W:  46'15'N, 
124'30'W;  43'00'N.  124'40'W;  40°00'N, 
124'35'W:  38'50'N,  124'00'W:  34'50'N, 
121'10'W;  34'00'N.  120'30'W:  32'00'N. 
118'24'W;  32'30'N.  lirzO'W;  32'32'03'N, 
117'07'25'W. 

§99.43    AlasicaADIZ. 

The  area  bounded  by  a  line  54'00'N. 
136°00'W;  56'57'N,  144'00'W;  57'00'N, 
145'00'W:  53°00'N.  158'00'W;  50'00'N, 
169'00'W:  50'00'N.  180'00':  50°00'N. 
170'00'E;  53'00'N,  170'00'E;  60'00'N, 
180*00':  65'00'N,  169'00'W;  then  along 
169'00'W  to;  75'00'N,  169'00'W;  then 
along  the  75'00'N  parallel  to:  75'00'N: 
141'00'W  to:  e9'50'N,  141'00'W:  71'18'N, 
156'44'W:  e9'52'N.  163'00'W:  then  south 
along  163'00'W  to:  54'00'N,  163'00'W; 
56'30'N.  154'00'W:  59'20'N,  146'00'W: 
59'30'N.  140'00'W:  57'00'N.  136'00'W: 
54'35'N.  133'00'W:  to  point  of  beginning. 

§99.45    Guam  ADIZ. 

(a)  Inner  boundary.  From  a  point 
13'52'07''N.143°59'16'E. 
counterclockwise  along  the  50-nautical- 
mile  radius  arc  of  the  NIMTTZ  VORTAC 
(located  at  13'27'll'N.  144'43'51'E):  to  a 
point  13'02'08'N.  145'28'17'E:  then  to  a 
pomt  14°49'07'N.  146'13'58'E; 
counterclockwise  along  the  35-nautical- 
mile  radius  arc  of  the  SAIPAN  NDB 
(located  at  15'06'46''N.  145'42'42'E);  to  a 
point  15'24'21'N.  145'11'21'E:  then  to 
the  point  of  origin. 


(b)  Outer  boundary.  The  area 
bounded  by  a  circle  with  a  radius  of  250 
NM  centered  at  latitude  13'32'41'N, 
longitude  144'50'30"E. 

§99.47    Hawaii  ADIZ. 

(a)  Outer  boundary.  The  area  included 
in  the  irregular  octagonal  figure  formed 
by  a  line  connecting  28°30'N,  156'00'W; 
26'30'N.  161°00'W;  24°00'N.  164'00'W: 


20'00'N,  164'00'W;  iroCN,  160'00'W; 
17'00'N,  156'00'W:  20'00'N,  153'00'W: 
22'00'N.  153'00'W:  to  point  of  beginning. 

(b)  Inner  boundary.  The  inner 
boundary  to  follow  a  line  connecting 
22'30'N,  157°00'W:  22'30'N.  160°00'W: 
22'00'N,  161'00'W:  21'00'N.  161°00'W: 
20'00'N,  160'00'W:  20'00'N,  156°30'W: 
21'00'N,  155'30'W;  to  point  of  beginning. 


§99.49    DefenaeArea. 

All  airspace  of  the  United  States  is 
designated  as  Defense  Area  except  tha' 
airspace  already  designated  as  Air 
Defense  Identification  Zone. 

Issued  in  Washington.  DC  on  May  13. 1968 
T.  Allan  McArtor, 
Administrator. 
(FR  Doc  88-11191  Filed  S-17-88: 12:30  pm) 
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DEPARTMENT  OF  TRANSPORTATION 

Urban  Mass  Transportation 
Administration 

49  CFR  Part  639 

[Dockat  No.  8S-C] 
RIN  2132-AA28 

Capitai  Leases 

aqcncy:  Urban  Mass  Transportation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
and  request  for  comments. 


summary:  This  Notice  of  Proposed 
Rulemaking  and  request  for  comments  is 
issued  by  the  Urban  Mass 
Transportation  Administration  (UMTA) 
to  implement  section  308  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987.  Section  308 
allows  funds  from  grants  for  capital 
projects  under  section  9  of  the  Urban 
Mass  Transportation  Act  of  1964.  as 
amended,  to  be  used  for  leasing 
facilities  and  equipment  if  a  lease 
arrangement  is  more  cost-effective  than 
purchase  or  construction.  Section  308 
also  directs  the  Administrator  of  UMTA. 
by  delegation  from  the  Secretary  of 
Transportation,  to  issue  regulations 
governing  these  leases. 

DATE  Comments  should  be  received  by 
July  19, 1988. 

AOOMESS:  Comments  should  be 
addressed  to:  Departneat  of 
Transportation,  Urban  Mass 
Transportation  Administration.  Ofiice  o£ 
the  Chief  Counsel,  Dodtet  Ko.  CS-C,  4€0 
Seventh  Street  SW.,  Room  9316. 
Wahington,  DC  20590.  Comments  will  be 
available  for  review  by  Ae  public  at  this 
address  from  9:00  a.nL  to  5:00  p.m., 
Monday  through  Friday. 
FON  FURTHER  INFORMATION  CONTACT: 
Candace  Noonan,  Transportation 
Program  Specialist,  Office  of  Granta 
Management,  (202)  36e-3«40  or  Lfai^  C 

Hart.  Office  ol  CUef  Couasel.  fZUtl  366- 
4063. 

SUPPLEMENTARY  INFORMATION:     , 
I.  Discussion 

A.  Background  ' 

Under  section  9  of  Uie  Urban  Mass 
Transportation  Act  of  1964,  as  amended 
(the  UMT  Act),  Federal  funds  are  made 
available  to  urbanized  areas  on  the 
basis  of  a  statutory  formula.  These 
Federal  funds  are  available  for  either 
80%  of  the  cost  of  acquisition  or 
construction  of  facilities  and  equipment 
in  transportation  service,  or  50%  of  the 
net  cost  of  operating,  by  lease  or 
otherwise,  facilites  and  equipment  in 
transportation  service.  A  grant  for  80% 


funding  is  kaavm  as  a  capital  assistance 
grant,  wklte  ooe  for  50%  funding  is 
known  as  an  operating  assistaacepaaL 
Since  the  inception  of  the  tranail 
program,  leases  have  rarely  becB  wed 
for  long  term  capital  acquisitioM  becaoae 
imputed  interest  in  lease  costs  kas  not 
been  an  eligible  capital  expense, 
although  it  has  always  been  eH^bk  fm 
operating  assistance. 

Section  308  of  the  Surface 
Transportation  and  Uniform  ReTocation 
Assistance  Act  of  1987,  however, 
amended  section  9  of  the  UMT  Act  mmI 
expressly  extended  the  availability  of 
Federal  funds  at  the  80%  capital  rate  Id 
leases  of  facilities  and  equipment  where 
leasing  is  more  cost-effective  tkan 
purchase  or  construction.  Leases  liiat 
cannot  be  shown  to  be  more  coat- 
effective  than  purchase  or  conslructiwi 
or  are  otherwise  not  eligftle  for  die 
capital  program  will  continue  to  be 
eligible  for  operating  assistance. 

In  this  proposed  regulation.  UMTA 
intends  to  allow  grantees  the  greatest 
possible  flexibihty  in  entering  into 
eligible  leasing  arrangements  to  broaden 
the  competitive  opportunities  fior 
providing  transit  services.  UMTA  also 
seeks  tommimize  any  administrative 
burdens  associated  with  this  proposed 
re^datioB.  UltTFA  believes  that  this 
approach  to  drafting  the  proposed 
regulation  offers  the  greatest  potential 
benefit  to  the  transit  industry  and  to  the 
taxpayer. 

R  The  Proposed  Regulation 

In  this  proposed  regulation,  tbe  term 
"capital  feaac"  includes  any  lease 
arrangement  used  to  obtain  a  c^tai 
asset  A  capital  lease  which  may  be 
eligiUe  for  capital  assistance  can  rai^ 
fraai  a  lease  of  an  asset  only,  to 
arrangements  which  include  providing 
services  todti  as  maintenance  and 
opentioB  enen  diough  certain  coats  of 
the  lease  may  not  be  eligible  for  capita) 


While  this  proposed  regulation  wo.\dd 
aBow  a  grantee  to  obtain  capital  assets 
in  the  most  cost-effective  manner 
possible,  it  is  not  meant  to  pernnt  dw 
unwarranted  capitalization  of  opeiating 
expenses.  The  procedures  in  the 
proposed  regulation  are  designed  to 
ensure  balanced  consideration  of  the 
options  available  for  obtaining  dK  asset 

In  order  to  fairly  evaluate  the  coat- 
effectiveness  of  a  proposed  lease,  a 
grantee  must  first  determine  what  it 
needs.  These  needs  should  be  expresaed 
in  specific  terms,  including  peifbcmance 
and  technical  criteria  as  would  be  act 
forth  in  a  bid  specification,  so  tbat  a  fsir 
evaluation  of  purchasing  or  conattiKtiag 
the  asset  versus  leasing  may  b«  OMde. 
The  regulation  refers  to  this  expsessfon 


of  need  as  "the  proposal  to  obtain  the 
asset." 

UMTA  takes  the  position  that  the 
cost-effectiveness  at  issue  is  the  cost- 
effectiveness  to  the  grantee,  and  that  a 
gltantee  may  self  certify  to  UMTA  its 
cost-effectiveness  finding.  This  self- 
certification  approach  is  consistent  with 
tte  section  9  program,  which  is,  by 
statute;  largely  one  of  self-certification. 

Sidipart  C  of  proposed  regulation 
describes  the  process  a  grantee  must 
follow  in  identifying  the  cost  of  each 
option  to  be  evaluated  and  in 
determining  the  cost-effectiveness  of  the 
options  considered.  The  proposed 
regulation  does  not  specify  in  detail  how 
to  oottdact  the  cost-effectiveness 
evahurtion.  Rather,  it  provides  a  general 
framework  and  some  basic 
considerations  that  must  be  addressed. 
Local  transit  management  and  transit 
boards  will  then  make  a  determination 
whether  a  lease  arrangement  is  more 
cost-effective  than  buying  or 
constructing  the  asset. 

By  taking  this  more  general  approach, 
UMTA  intends  to  maximize  the  types  of 
capital  leases  that  can  meet  the  cost- 
effectiveness  requirement;  UMTA  has 
not  limited  the  calculation  to  the 
traditional  "make  or  buy"  approach. 
Rather,  cost-effectiveness  calculations 
may  include  costs  and  benefits  beyond 
the  narrow  financial  ones.  UMTA  is 
willing  to  permit  valuation  of  costs  and 
henrfifs  bom  improved  reliability, 
^cater  passenger  comfort,  or  other 
factora  which  are  recognizably  difficult 
to  quantify. 

It  is  UMTA's  intention  that  this 
proposed  regulation  be  conducive  to  a 
wide  range  of  potential  lease 
arrangements,  including  imiform  and 
nonuniform  payments,  lease  purchase 
options,  or  any  other  arrangement  which 
Beets  the  basic  requirements  of  the 
proposed  regulation. 

C  Section-By-Section  Analysis 

Subpart  A  includes  general 
iaformation  about  this  part.  Sections 
639.1  and  639.3  set  out  the  purpose  and 
scope  of  the  regulation.  Section  639.5 
de&es  the  terms  used  in  the  regulation, 
including  "capital  asset,"  "capital 
assistance."  and  "capital  lease."  A 
capital  asset  is  a  facility  or  piece  of 
equipment  which  has  a  usefid  life  in 
mass  transportation  service  of  at  least 
one  year  and  which  is  eligible  for  capital 
aasistance.  This  definition  does  not 
■odify  UMTA's  existing  ti«atinent  of 
dtt  uaeful  life  of  capital  items.  Capital 
assistance  is  Federal  financial 
swsistanre  under  section  9  of  the  UMT 
Act  at  die  Federal  share  for  capital 
ptofects.  80  percent.  A  capital  lease  is  a 


lease  to  obtain  the  use  of  capital  asset. 
A  capital  lease  may  or  may  not  be 
eligible  for  capital  assistance  in  whole 
or  in  part. 

Subpart  B  includes  general 
information  about  a  capital  lease, 
including  eligibilitiy,  grant  options 
available  for  funding  the  lease,  and  the 
distinction  between  capital  and 
operating  costs  within  a  lease. 

Specifically.  §  639.11  sets  out  the 
general  eligibility  requirements. 
Paragraph  (1]  requires  that  the  capital 
asset  be  otherwise  eligible  for  captial 
assistance  under  section  9  of  the  UMT 
Act  That  is.  only  an  asset  that  if 
piuY:hased  or  constructed  by  a  grantee 
would  be  eligible  for  capital  assistance 
tinder  section  9,  would  be  eligible  for 
capital  lease  purposes.  The  new  leasing 
provision  does  not  expand  the  scope  of 
activities  eligible  for  funding  under 
section  9.  Rather,  it  provides  that  certain 
projects  that  are  eligible  to  be  funded  at 
an  80  percent  rate  may  now  be 
accomplished  by  lease  in  place  of 
purchase  or  construction.  Paragraph  (2) 
prohibits  capital  funds  from  being  used 
for  a  lease  in  which  there  is  already  an 
existing  Federal  interest,  to  preclude  a 
grantee  from  "doubledipping"  from 
Federal  funds.  However*  if  the  Federal 
interest  in  the  asset  is  eliminated  by 
appropriate  means,  the  UMTA  grant  can 
be  made. 

Paragraph  (3)  reflects  the  requirement 
in  the  law  that  a  capital  lease  must  be 
more  cost-effective  than  purchase  or 
construction  of  the  capital  asset  It  is 
important  to  emphasize  this  point  A 
capital  lease  must  be  compared  to  the 
purchase  of  the  same  asset,  not  some 
other  alternative.  For  example,  a  grantee 
cannot  compare  the  cost  of  leasing  new 
^uses  against  the  cost  of  extending  the 
life  of  its  existing  fleet. 

Section  639.13  describes  the  grant 
options  available  for  capital  assistance 
for  a  capital  lease.  Paragraph  (a)(1) 
explains  that  a  grantee  may  choose  to 
receive  annual  lease  payments  through 
a  series  of  annual  grants  from  UMTA.  A 
grantee  choosing  Uiis  option  must  self- 
certify  to  UMTA  that  it  has  the  ability  to 
meet  future  obligations  under  the  lease 
in  the  absence  of  future  Federal  funding. 
Under  this  approach,  a  grantee  would 
reapply  to  UMTA  each  year  for  funding. 
UMTA  will  give  automatic  preaward 
authority  for  subsequent  lease  payments 
so  that  if  Federal  appropriations  are 
delayed  beyond  the  time  a  subsequent 
lease  payment  is  due,  that  subsequent 
payment  would  be  eligible  for 
reimbursement  as  soon  as  Federal  funds 
became  available.  UMTA  believes  this 
annual  grant  method  of  funding  may  be 
useful  since  it  provides  a  grantee 
flexibility  to  decide  each  year  whether 


to  fund  the  lease  payments  from  local  or 
Federal  sources,  or  even,  in  accordance 
with  the  terms  of  the  lease,  to  terminate 
the  lease. 

Paragraph  (a)(2)  explains  that  a 
grantee  may  choose  to  receive  a  single 
grant  for  the  Federal  share  of  the  lease 
for  a  particular  period  of  a  lease  to  be 
paid  out  over  more  than  one  year.  In  this 
case,  although  all  of  the  funds  for  the 
payments  on  a  particular  portion  of  the 
lease  would  be  obligated  by  UMTA  at 
one  time,  the  grantee  would  draw  down 
these  funds  as  lease  payments  actually 
were  made  over  the  period  requested  in 
the  grant 

Finally,  UMTA  recognizes  that  there 
may  be  interest  in  developing  a  multi- 
year  agreement  for  capital  leases  along 
the  lines  of  UMTA's  full  funding 
contract  method.  Under  this  approach 
UMTA  would  approve  a  grant  for  the 
length  of  the  lease  but  would  space 
Federal  funds  payments  out  over  the 
course  of  the  lease.  This  multi-year 
approach  would,  of  course,  be  subject  to 
the  availability  of  funds  from  Congress 
in  future  years  since  UMTA  is  by  law 
unable  to  obligate  funds  beyond  a 
current  fiscal  year. 

UMTA  seeks  comment  on  each  of 
these  three  approaches  and  in  particular 
on  refinements  that  could  be 
recommended.  It  may  be  in  the  best 
interest  of  all  parties  for  UMTA  to 
permit  each  of  these  approaches  and  to 
let  a  grantee  decide  which  suits  its 
interests  best. 

Section  639.15  describes  which  costs 
associated  with  a  lease  are  eligible  for 
capital  assistance  and  which  are  not 
Paragraph  (a)  states  that  all  costs 
directly  attributable  to  making  the 
capital  asset  available  are  eligible. 
These  would  include  finance  charges, 
including  interest  and  ancillary  costs 
such  as  delivery  and  installation 
charges.  Paragraph  (b)  provides  that 
costs  for  materials,  supplies,  or  services 
which  are  generally  provided  by  the 
grantee  are  not  eligible  for  capital 
assistance.  Costs  in  a  capital  lease 
which  are  not  eligible  for  capital 
assistance  may  be  eligible  for  operating 
assistance.  For  example,  maintenance 
costs  included  in  the  lease  would  not 
generally  be  eligible  as  capital  costs,  but 
they  would  be  eligible  for  operating 
assistance,  and  any  savings  or 
additional  costs  resulting  from  the 
inclusion  of  maintenance  costs  would  be 
considered  in  calculating  cost* 
effectiveness. 

Another  issue  that  needs  to  be 
addressed  involves  a  significant 
difference  in  the  timing  of  funding  for 
capital  or  operating  assistance  projects. 
An  operating  assistance  project  may 
involve  the  reimbursement  of  expenses 


already  incurred,  and  the  approval  of  a 
Federal  grant  implicitly  permits  the 
payment  of  those  expenses  incurred 
before  the  grant  was  approved.  Under  a 
capital  grant  however,  generally  only 
those  costs  incurred  after  the  date  of  the 
approval  of  the  Federal  grant  are 
eligible  for  Federal  funding.  Thus  if  a 
grantee  determines  a  capital  lease  is 
more  cost-effective  than  a  purchase,  it 
cannot  incur  costs  under  that  lease  until 
after  the  Federal  grant  is  approved  if  the 
grantee  wants  those  payments  to  be 
eligible  for  Federal  fundmg.  UMTA 
seeks  comment  on  whether  this 
approach  should  continue,  or  whether 
the  regulation  should  allow  some  sort  of 
preaward  authority  to  make  costs 
incurred  under  a  lease  which  the  grantee 
has  determined  to  be  cost-effective 
eligible  costs  of  a  grant  approved  at  a 
later  date. 

Section  639.17  provides  that  the 
parties  to  a  lease  are  subject  to  the  same 
Federal  statutory  and  administrative 
requirements  they  would  be  subject  to  if 
the  asset  were  being  purchased  or 
constructed  by  the  grantee.  A  grantee 
receiving  capital  assistance  for  a  capital 
lease  is  subject  to  the  same 
requirements  as  are  other  recipients  of 
section  9  capital  formula  grants, 
including:  UMTA  Circular  9030.1A, 
"Section  9  Formula  Grant  Application 
InstiTictions,"  UMTA  Circular  5010.1A, 
"UMTA  Project  Management  Guidelines 
for  Grantees."  UMTA  Circular  4220.1A, 
"Third  Party  Contracting  Guidelines,"  49 
CFR  Part  23 — Participation  by  Minority 
Business  Enterprise  in  Department  of 
Transportation  Programs,  and  generally 
accepted  accounting  principles.  This 
also  means  that  activities  of  a  lessor  to 
prepare  existing  facilities  or  equipment 
for  a  lease  or  in  anticipation  of  a  lease 
must  be  performed  in  accordance  with 
the  same  statutory  and  administrative 
requirements  a  seller  would  be  subject 
to  if  the  asset  were  being  purchased. 

Subpart  C  describes  the  cost- 
effectiveness  evaluation.  The  cost- 
effectiveness  evaluation  in  Subpart  C 
compares  the  total  cost  of  a  purchase  or 
construction  option  to  the  total  cost  of  a 
lease  option.  However,  before  costs  can 
be  compared,  they  must  be  expressed  in 
similar  terms.  Because  a  dollar  amount 
today  is  not  necessarily  worth  the  same 
dollar  amount  ten  years  from  now,  all 
costs  not  payable  in  the  year  in  which  a 
grant  is  applied  for  must  be  calculated 
in  terms  of  their  "present  value."  The 
formula  for  calculating  present  value  is 
a  basic  one  familiar  to  accountants, 
engineers  and  economists.  Moreover, 
tables  that  provide  present  value  factors 
which  can  be  applied  to  scheduled 
payments  are  generally  available  in 
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businesa  texts,  libraries  or  a  grantee's 
engineering  departnenL  Many  pockef 
calculators  even  kave  a  ptcseat  v«k|c 
function.  | 

Siatiiariy.  before  the  cost  of  tm>  arts 
of  good*  can  be  compared  it  is 
necessary  to  make  sore  that  siraikwl 
items  are  placed  in  eacbseLTkas;  f 
§§  638.23  aad  639i25  expiain  what  to 
include  wrhen  calculating  the  purchase 
cost  and  the  lease  cost.  Far  porpaaea  of 
coraperiaoB  only,  these  costs  will 
include  not  only  tibe  cost  of  pordiaskig 
or  constructing  or  leasing  the  asset  itself 
but  also  ancillary  costs  mcfa  as  delirery 
and  installation  phis  the  coat  to  provide 
any  other  service  or  benefit  the  grantee 
included  in  its  proposal  to  obtain  the 
asset  Additional  services  or  benefits 
beyond  the  grantee's  needs  as  expressed 
in  its  profiosai  to  obtain-  the  asset  aiay 
be  included  in  a  capital  lease,  bat 
should  not  be  mcluded  in  the  cost 
comparison.  It  is  important  to  note  that 
all  costs  w^ich  must  be  inchided  ia  llie 
comparison  may  not  be  eligible  for  | 
capital  assistance. 

Additionally,  all  other  factors  should 
be  as  nearly  equivaleBt  as  possible.  Tl^ 
includes  the  term  of  use  of  the  capital 
asset  in  transportatiott  service  and 
performance  assumptions.  A  capital 
asset  does  not  have  to  be  in 
transportatioa  service  for  its  entire 
expected  aaefiil  life;  however,  the  cost 
calculations  must  reflect  the  return  a£ 
the  vahie  of  the  asset  for  any  period  of 
that  expected  useful  life  it  is  not  planned 
for  use  in  transportation  service. 
Performance  asaamptions  should  be 
inchided  where  possible  by  calculating 
the  cost  of  down  time  or  additional 
maintenance. 

Section  639.21  states  the  basic 
requirenient  that  a  grantee  must  perform 
a  written  cost-effectiveness  erahiatim 
under  subpart  C  and  certify  to  UTMA 
that  the  capital  lease  is  more  eost- 
effeclive  than  purchase  or  construction. 
UMTA  intends  to  allow  grantees  to  self- 
certify  as  to  cost-effectiveness  iot  two 
reasons.  First  it  is  consistent  with  the 
way  in  which  UMTA  administers  the 
rest  of  the  section  9  program,  and  with 
the  statutory  aelf-certificationa  of  that 
program.  Second,  it  minimizes  the 
burden  on  the  grantee  and  the  delay 
associated  with  submitting  the  cost- 
effectiveness  analysis  to  UMTA  for 
concurrence.  Moreover,  these  self- 
certifications  will  be  subject  to  review 
by  UMTA.  as  are  all  other  self- 
certifications,  during  the  triennial 
review  process  required  under  section  9. 
Paragraph  (c}  alk>ws  a  grantee  with  a 
potential  capital  lease  which  does  not 
lend  itself  to  the  cost-effectiveness 
evaluation  in  subpart  C  to  apply  to 


UlkfTA  on  a  case-fay-case  basis  for 
approval  of  an  aHemative  form  of  cost- 
efiectiveness  evahutkm.  This 
alternative  might  be  used,  for  example, 
when  the  speed  of  technological 
developments  makes  porchase 
impractfcabie  even  though  it  m^t 
otherwise  on  its  face  appear  to  be  more 
cost-effective  to  purchase. 

Sections  639.23  and  639.25  explain 
how  to  calculate  purchase  cost  and 
lease  co&L  All  costs  associated  with 
obtaining  the  asset  should  be  in^liiH^ 
in  the  comparison.  UMTA  realizes  that 
many  costs  and  benefits  must  be 
estimated  in  order  to  conduct  the  coat- 
effectiveness  evaluation.  UMTA  is 
willing  to  accept  reasonable  estimates 
as  long  as  they  are  justified  in  writing  in 
the  cost-cAcctivencs*  evahntion.  For 
example,  a  grantee  may  survey  several 
other  operators  to  get  their  experience 
data  on  the  performance  of  a  particular 
item. 

Subpart  D  contains  pcoiecl 
management  requirements  specific  to 
capital  lease  projects.  These 
requirements  are  in  addition  to  the 
general  project  management 
requirements  detailed  in  UMTA  Circular 
5010.1A.  "UMTA  Prefect  Management 
Guidelines  for  Grantees."  Section  639.31 
sets  out  grantee  oUigatiaiis  to  repay 
Federal  hmda  to  UMTA  if  a  capital  lease 
is  terminated  before  the  end  of  the 
period  used  in  the  cost-effectiveness 
evaluation.  However,  this  provisfon 
does  not  apply  if  the  grantee  terminates 
the  lease  with  UMTA  approval  and 
substitutes  another  lessor. 

D.  Request  for  Comments 

UMTA  seeks  comments  ftom  aU 
interested  parti'es  on  this  proposed  rule. 
UMTA's  Gnal  rule  will  reflect  the 
agency's  consideration  of  all  comments 
received  within  60  days  of  date  of 
publication  in  Federal  Kegistet. 

UMTA  recognizes  that  there  may  be 
opportunities  for  capital  l^es  which 
today's  proposed  rule  does  not  facilitate. 
UMTA  spedficalty  reqiiests  comments 
on  potential  leases  which  would  not  be 
eligible  under  this  proposed  rule.  UMTA 
also  specifically  requests  commerrts  on 
cost-effectiveness  factors  and  their 
evaluation. 

Commentors  wishing 
acknowledgement  of  their  comments 
should  include  a  self-addressed, 
stamped  postcard  with  their  comments. 
The  Docket  Clerk  will  stamp  the  card 
with  date  and  time  the  comments  are 
received  and  return  the  card  to  the 
commentor. 
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A.  Executive  Otder  12291 

This  action  has  been  reviewed  under 
Executive  Order  12291,  and  it  has  been 
determined  dmt  it  is  not  a  major  role.  Ft 
will  not  resi^  in  an  annnal  effisct  on  the 
economy  of  $100  miffion  dollars  or  more. 

B.  Departmental  Sigxtifictmce 

This  proposed  regulation  is  not 
significant  under  the  Department's 
Regulatory  policies  and  Procedures. 
UMTA  finds  that  the  economic  iTnpact 
of  this  proposed  regulation  is  so  minimal 
that  a  full  regulatory  evaluation  is  not 
necessary.  This  proposed  legalation 
would  not  affect  the  amount  of  money  a 
grantee  receives  ander  the  section  9 
formula  pro-am;  it  simply  gives  the 
grantee  an  additional  option  regarding 
its  e^^nditure 

C.  Regulatory  FlexiNlity  Act 

In  accordance  with  5  U.S.C.  BOSib).  as 
added  by  the  Regoktory  Flexibihty  Act. 
Pub.  L  96-354.  U^fTA  certifies  that  this 
propoaed  mie  will  not  have  a  significant 
impact  OD  a  substantial  number  oi  smatt 
entities  within  the  meaning  of  die  Act 

D.  Paperwork  Reduction  Act 

The  coflecHon  of  rnformetion 
requirements  in  this  proposed  rule  is 
subject  to  the  Paperwork  Reduction  Act, 
Pub.  L.  98-511.  44  U.&C.  Chapter  35. 
Section  300  of  the  Surface 
Transportatron  and  Uniform  Refocatfon 
Assistance  Act  of  1987,  Pub.  L.  100-17, 
specifically  requires  a  determination  of 
cost-effectiveness  before  UMTA  may 
approve  a  grant  for  a  lease  of  a  capital 
asset  for  capital  assistance.  The 
required  cost-effectiveness  evaluation  in 
this  proposed  rule  has  been  submitted  to 
the  Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget  as  part  of  UMTA's  request  for 
extension  of  the  approved  collection  for 
the  section  3  and  section  9  urbanized 
area  capital  assistance  program,  OMB 
Control  #2132-0502. 

E.  Execative  Order  12612 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12812  on 
"Federalism."  and  it  has  been 
determined  that  it  does  not  have 
implications  for  principles  of  Federatisaa 
that  warrant  the  preparatioB  vi  a 
Federalism  Assessment.  This  propoaed 
rule  will  not  limit  policy  making  and 
administrative  i&cretion  of  the  States, 
nor  wiU  it  impose  additional  costs  or 
burdens  on  the  States.  This  rule  will  not 
affect  the  States'  abihties  to  discharge 
traditional  State  governmental  fonctions 


or  otherwise  affect  any  aspects  of  State 
sovereignty. 

This  proposed  rule  offers  grantees 
greater  latitude  in  the  use  of  Federal 
funds  and  provides  them  with  increased 
discretion  in  the  administration  of  their 
programs.  By  allowing  self-certification 
ofcompliance,  UMTA  proposes  to 
impose  an  absolute  minimum  of 
regulatory  burden  on  grantees.  This 
approach  is  consistent  with  the 
principles  of  Federalism  which 
encourage  a  greater  role  for  State  and 
local  governments  and  a  reduced 
regulatory  role  for  the  Federal 
government. 

List  of  Subjects  in  49  CFR  Part  639 

Government  contracts.  Grant 
programs — ^Transportation,  Mass 
transportation. 

m.  New  49  CFR  Part  639 

Accordingly,  for  the  reasons  described 
in  the  preamble.  49  CFR  Chapter  VI 
would  be  amended  by  addiiif  m«  Part 
639  to  read  as  follows: 


PART  639-CAPITAL 
Sulipart  A    QenenI 


Sec 

639.1  Pttipose  of  this  Part 

639.3  Scope  of  this  Part 

639.5  Defmitions. 

Subpart  B—CapHai  l.aases 

639.11    Eligibility  requirements. 

639.13    Fonn  of  grant. 

639.15    Lease  costs  eligible  for  capital 

assistance. 
639.17    Applicability  of  other  Federal 

requirements. 

Subpart  C— Cost-effectiveness 

639.21    Determination  of  cost-effectiveness. 
639.23    Purchase  cost. 
639.25    Lease  cost. 

Subpart  D— Laaae  Management 

639.31    Early  termination  of  tease. 

Authority:  49  U.S.C.  1601  et  seq..  1607b()):  1 
CFR  1.51. 

Subpart  A— General 

§  639.1    Purpose  of  ttiis  Part 

This  part  implements  section  308  of 
the  Surface  Transportation  and  Uniform 
Relocation  Assistance  Act  of  1987  (Pub. 
L.  100-17).  Section  308  amends  section 
9(j)  of  the  UMT  Act  to  allow  recipients 
of  Federal  financial  assistance  for 
capital  projects  under  section  9  of  the 
UMT  Act  to  obtain  equipment  and 
facilities  by  lease  where  the  lease 
arrangement  is  more  cost-effective  than 
purchase  or  construction.  This  part 
prescribes  the  policies  and  procedures 
which  govern  the  eligibility  treatment  of 
leases  of  equipment  and  faciUties  for 
capital  assistance  under  section  9  of  the 


UMT  Act.  including  procedures  for 
determining  cost-effectiveness. 

§639.3    Scope  of  tMs  Part 

This  part  applies  to  all  requests  for 
capital  assistance  under  section  9  of  the 
UMT  Act  where  the  proposed  method  of 
obtaining  a  capital  asset  is  by  lease 
rather  than  purchase  or  construction. 

§638.5    Deflnitione. 
In  this  part 

(1)  "Capital  asset"  means  facilities 
and  equipment  for  use  in  mass 
transportation  service  with  a  usefol  life 
of  at  least  one  year  which  are  eligible 
for  capital  assistance. 

(2)  "Capital  assistance"  means 
Federal  financial  assistance  for  capital 
projects  under  section  9  of  the  UMT  Act 

(3)  "Capital  lease"  means  a  lease  to 
obtain  the  use  of  a  capital  asset. 

(4)  "Equipment"  means 
nonexpendable  personal  property. 

(5)  "Facilities"  means  real  property, 
including  land,  improvements  and 
fixtures. 

(6)  "Present  value"  means  the  value  at 
the  time  of  calcidation  of  a  foture 
payment,  or  series  of  foture  payments 
discounted  by  the  time  value  of  money 
as  represented  by  an  interest  rate  or 
similar  cost  of  funds. 

(7)  "Recipient"  means  an  entity  diat 
receives  Federal  fmancial  assistance 
from  UMTA.  including  an  entity  that 
receives  Federal  financial  assistance 
from  UMTA  through  a  State  or  other 
public  body. 

(8)  "UMT  Act"  means  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended. 

(9)  "UMTA"  means  the  Urban  Mass 
Transportation  Administration. 

Subpart  B— Capital  Leaaea 

§639.11    Edgibiilty  requirements. 

An  applicant  may  apply  to  UMTA  for 
capital  assistance  for  a  capital  lease 
only  if— 

(a)  The  capital  asset  is  otherwise 
eligible  for  capital  assistance; 

(b)  There  would  be  no  existing 
Federal  grant  interest  in  the  capital 
asset  as  of  the  date  the  lease  would  take 
effect;  and 

(c)  Lease  of  the  capital  asset  is  more 
cost-effective,  as  determined  under 
subpart  C  of  this  part,  than  purchase  or 
construction  of  the  asset 

§  639.13    Fonn  of  grant 

(a)  A  recipient  may  choose  to  receive 
capital  assistance  for  a  capital  lease 
approved  under  this  part — 

(1)  In  a  grant  which  obligates  an 
amount  equal  to  UMTA's  share  of  the 
total  eligible  costs  for  a  particular  year 
of  a  lease;  or 


(2)  In  a  grant  which  obligates  aa 
amount  equal  to  UMTA's  share  of  the 
total  eligible  lease  costs  for  a  period  of 
the  lease  to  be  paid  out  over  more  than 
one  year. 

(b)  A  recipient  choosing  to  receive  a 
grant  under  paragraph  (a)(1)  of  this 
section — 

(1)  Must  certify  to  UMTA  that  it  has 
the  financial  capacity  to  meet  its  foture 
obligations  under  the  lease  in  the  event 
Federal  funds  are  not  available  for 
capital  assistance  in  subsequent  years; 
and 

(2)  May  apply  to  UMTA  for 
subsequent  grants,  subject  to  the 
availability  of  appropriations. 


§639.15 


(a)  All  costs  directiy  attributable  to 
making  the  capital  asset  available  to  the 
lessee  are  eligible  for  capital  assistance, 
including,  but  not  limited  to— 

(1)  Finance  charges,  including  interest; 
and 

(2)  Ancillary  costs  such  as  delivery 
and  installation  chaiges. 

(b)  The  cost  of  materials,  supplies  and 
services  provided  under  a  lease  which 
would  not  be  eligible  for  capital 
assistance  if  they  were  provided  directly 
by  the  applicant  are  not  eligible  for 
capital  assistance  where  they  are 
included  in  a  capital  lease. 

§639.17    AppNcabNIty  of  other  Federal 
requtrementa. 

(a)  A  recipient  of  capital  assistance 
for  a  capital  lease  is  subject  to  the  same 
statutory  and  administrative 
requirements  as  the  recipient  woul^  be 
if  the  capital  asset  were  being 
purchased  or  constructed  directly. 

(b)  A  lessor  in  a  capital  lease  is 
subject  to  the  same  statutory  and 
administrative  requirements  as  a  seller 
would  be  if  the  capital  asset  were  being 
purchased  or  constructed  directly  when 
the  lessor — 

(1)  Purchases  or  constructs  a  capital 
asset  in  contemplation  of  a  lease;  or 

(2)  Prepares  an  existing  capital  asset 
in  contemplation  of  a  lease. 

Subpart  C— Coat-Effectiveneaa 
§639.21    Determination  of  coe^ 

(a)  An  applicant  for  capital  assistance 
for  a  capital  lease  must — 

(1)  Perform  a  written  cost- 
effectiveness  evaluation  under  this  part 
before  entering  into  the  lease;  and 

(2)  Certify  to  UMTA  that  obtaining  Uie 
asset  by  lease  is  more  cost-effective 
than  purchase  or  construction. 
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(b)  For  purposes  of  this  part  obtaining 
the  asset  by  lease  is  more  cost-effective 
than  purchase  or  construction  when  the 
lease  cost  calculated  under  S  639.25  of 
this  part  is  less  than  the  purchase  cost 
calculated  under  S  639.23  of  this  part. 

(c)  If  an  applicant  is  unable  to  perform 
the  cost-e^ectiveness  evaluation  as 
prescribed  under  this  part  as  required 
by  paragraph  (a)  of  this  section,  an 
appUcant  may  submit  a  request  to 
UMTA  for  approval  of  an  alternate  form 
of  cost-effectiveness  evaluation. 

§639.23    PurctaMCOSt  ' 

(a)  For  purposes  of  this  subpart,  the 
purchase  cost  of  a  capital  asset  is — 

(1)  The  estimated  cost  to  purchase  or 
construct  the  asset;  plus 

(2)  Ancillary  costs  such  as  delivery 
and  installation;  plus 

(3)  The  net  present  value  of  the 
estimated  future  cost  to  provide  any 
other  service  or  benefit  requested  by  the 
applicant  in  its  proposal  to  obtain  the 
capital  asset. 

(b)  The  estimated  cost  to  purchase  or 
construct  must  be — 

(1)  Reasonable;  and 

(2)  Based  on  the  expected  useful  life 
of  the  asset  in  mass  transportation 
service. 

(c)  For  purposes  of  this  part,  the 


expected  useful  life  of  a  revenue  vehicle 
is  the  useful  life  which  is  established  by 
UMTA  for  recipients  of  Federal 
financial  assistance  under  UMTA's 
Circulars  for  Section  9  recipients.  The 
applicant  is  responsible  for  establishing 
a  reasonable  expected  useful  life  for 
other  capital  assets. 

(d)  If  the  applicant  does  not  intend  to 
use  the  capital  asset  it  is  proposing  to 
obtain  in  mass  transportation  service  for 
its  entire  expected  useful  life,  the 
applicant  must  subtract  the  net  present 
value  of  that  portion  of  the  asset's  useful 
life  it  does  not  intend  to  use  in  mass 
transportation  service  when  calculating 
the  purchase  cost. 

§639.25    t-eSMCOSL 

For  purposes  of  this  subpart,  the  lease 
cost  of  a  capital  asset  is — 

(a)  The  cost  to  provide  the  asset  for 
the  same  use  speciHed  in  the  applicant's 
proposal  to  obtain  the  asset;  plus 

(b)  Ancillary  costs  such  as  delivery 
and  installation;  plus 

(c)  The  net  present  value  of  the 
estimated  future  cost  to  provide  any 
other  service  or  benefit  requested  by  the 
applicant  in  its  proposal  to  obtain  the 
capital  asset 


Subpart  D— Lease  Management 

§  639.31    Early  teas*  tenninatioa 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  if  a  capital  lease 
under  this  part  is  terminated  before  the 
end  of  the  period  used  in  the  cost- 
effectiveness  evaluation,  the  recipient 
must  refund  to  UMTA — 

(1)  Any  Federal  funds  granted  for  the 
portion  of  the  lease  term  eliminated  by 
early  termination;  and 

(2)  The  Federal  share  of  the  excess,  if 
any,  of  the  present  value  of  lease  costs, 
excluding  penalties,  which  exceed  the 
purchase  costs  as  calculated  under 
Subpart  C  of  this  part  for  the  period  of 
the  lease  up  to  the  point  of  termination. 

(b)  Penalties  resulting  from  early 
termination  of  a  capital  lease  under  this 
part  are  not  eligible  for  Federal  fmancial 
assistance. 

(c)  Paragraph  (a)  of  this  section  does 
not  apply  if  a  lessor  is  not  performing  as 
required  under  capital  lease  and  a 
recipient  receives  UMTA  approval  to 
terminate  the  lease  and  substitute 
another  lessor. 

Issued  on  May  13. 198& 
Alfred  A.  DflliiBovi, 
Administrator. 

[FR  Doc.  8»-11316  Filed  5-19-88;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  656  ' 

National  Resource  Centers  Program 
for  Foreign  l.anguage  and  Area 
Studies  or  Foreign  l.ar>guage  and 
Intemationai  Studies 

agency:  Department  of  Education. 
ACnON:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
regulations  governing  the  National 
Resource  Centers  Program.  The 
etmendments  are  needed  to  implement 
changes  made  in  Title  VI  of  Higher 
Education  Act  of  1965  (HEA],  as 
amended  by  the  Higher  Education 
Amendments  of  1986,  Pub.  L  99-498. 
The  major  statutory  change  requires 
separate  criteria  for  evaluating 
applications  for  comprehensive  and 
undergraduate  Centers.  The  regulations 
implement  that  statutory  change. 
BFrecnvE  date:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  these 
regulations,  call  or  write  the  Department 
of  Education  contact  person. 

FOR  FURTHER  INK>RMATION  CONTACT: 

Joseph  F.  Belmonte.  Acting  Deputy 
Director,  Center  for  Intemationai 
Education.  U.S.  Department  of 
Education,  Room  3053,  ROB-3,  400 
Maryland  Avenue  SW..  Washington.  DC 
20202-3308.  Telephone:  732-3283. 
SUPPLEMENTARY  INFORMATION:  The     ^ 
National  Resource  Centers  Program  is 
authorized  by  section  602(a)  of  the  HEA 
and  is  designed  to  provide  grants  to 
institutions  of  higher  education  and 
combinations  of  those  institutions  to 
establish,  operate,  and  strengthen 
National  Resource  Centers  for  the 
teaching  of  modem  foreign  languages 
plus  area  studies,  intemationai  studies, 
and  the  intemationai  and  foreign 
language  aspects  of  professional  studies. 
Before  section  602(a)  was  amended  by 
the  Higher  Education  Amendments  of 
1986,  it  referred  to  graduate  and 
undergraduate  centers.  After  the 
amendments,  it  specifically  defmed  each 
type  of  Center  and  required  separate 
evaluative  criteria  for  comprehensive 
and  undergraduate  Center  applications. 
Before  the  amendments,  the  same 
criteria  were  used  to  evaluate  both 
types  of  Centers. 

On  October  2,  the  Secretary  published 
a  Notice  of  Proposed  Rulemaking  for  the 
National  Resource  Centers  Program  in 
the  Federal  Register  (52  FR  37064).  The 
major  regulatory  change  in  the  proposed 
regulations  was  the  separate  listing  of 
funding  criteria  for  comprehensive  and 


undergraduate  centers.  Except  for  minor 
technical  and  editorial  changes,  there 
are  no  differences  between  the  NHIM 
and  these  final  regulations. 

Analysis  of  Comments  and  Changes 

•    In  response  to  the  Secretary's 
invitation  in  the  NPRM,  ten  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  the  changes  in  the 
regulations  since  the  publication  of  the 
NPRM  follows. 

Substantive  issues  are  discussed 
under  the  section  of  the  regulations  to 
which  they  pertain.  Technical  and  other 
minor  changes — and  suggested  changes 
which  the  Secretary  is  not  legally 
authorized  to  make  under  the  applicable 
statutory  authority — are  not  addressed. 

Section  656.1    What  is  the  National 
Resource  Centers  Program? 

Comment:  One  commenter  urged 
substituting  the  term  "broad 
understanding"  for  the  "hill 
understanding"  phrase  used  in 
§  656.1(b),  as  well  as  in  some  subsequent 
sections,  to  provide  a  more  attainable 
objective. 

Discussion:  The  language  of  the 
statute  is  "full  understanding"  and  is 
therefore  preferable. 

Changes:  None. 

Comment-  One  commenter  requested 
the  addition  to  S  656.1(c)  of  the  phrase 
"or  research  and  training  which 
contribute  to  the  preparation  of  students 
who  matriculate  into  advanced  language 
or  area  studies  or  professional  school 
programs"  so  that  the  description  would 
conform  to  the  definition  for  an       ' 
undergraduate  center  provided  in  the 
statute. 

Discussion:  The  suggested  phrase  is 
appropriate  as  part  of  the  definition  of 
an  undergraduate  center  and  therefore 
was  included  in  S  656.7(f),  the  section 
providing  deHnitions. 

Changes:  None. 

Section  656.3    What  activities  define  a 
comprehensive  or  undergraduate 
National  Resource  Center? 

Comment:  One  commenter  pointed  out 
that  the  statute  specifies  training  in  "any 
modem  foreign  language",  while  the 
NPRM.  in  §  656.3(a),  says  that  a  Center 
'Teaches  modem  foreign  languages." 
The  commenter  recommends 
clanfication,  ensuring  eligibility  for 
programs  offering  only  one  modem 
foreign  language. 

Discussion:  Although  clarification  on 
this  point  is  provided  in  other  sections, 
the  Secretary  agrees  that  an  additional 
revision  would  be  helpful. 


Changes:  Section  656.3(a]  is  revised  to 
read  'Teaches  at  least  one  modem 
foreign  language." 

Comment-  One  commenter  questioned 
an  apparent  omission  of  the  statutory 
phrase  "*  *  *  for  research  and  training 
in  intemationai  studies  *  *  *"  from 
9656.3(b). 

Discussion:  Section  656.3(b)(2) 
indicates  that  one  type  of  center 
provides  "Resources  for  training  and 
research  in  intemationai  *  *  *  aspects 
of  *  *  *  fields  of  study  *  *  *" 

Changes:  None. 

Comment-  One  commenter  suggested 
clarification  of  S  656.3(b)(2)  by  the 
addition  of  "preparation  for"  after 
"aspects  oV,  in  order  to  put  more 
emphasis  on  the  preparatory  training  of 
undergraduates. 

Discussion:  The  addition  of  this  phase 
would  be  redimdant,  because  the 
section  describes  categories  of  fields  of 
study,  and  the  preparation  for  the  Held 
is  considered  for  this  program  to  be 
synonymous  with  study  in  the  Held. 

Changes:  None. 

Comment-  One  conmienter  requested 
a  rewording  of  S  656.3(c)  to  state  that 
Centers  make  outreach  services 
available  to  national,  regional,  and  local 
entities. 

Discussion:  The  Secretary  feels  that 
the  proposed  wording  describes  the 
outreach  function  adequately  in 
reference  to  national,  regional  and  local 
levels. 

Changes:  None. 

Comment-  One  commenter  suggested 
the  addition  of  "Employs  an  appropriate 
proportion  of  faculty  vrith  *  *  *"  to 
§  656.3(e)(2). 

Discussion:  The  language  of  the 
statute,  describing  the  attributes  of  a 
center,  regardless  of  the  characteristics 
of  the  entire  university  of  which  it  is  a 
part  is  sufficiently  clear. 

Changes:  None. 

Section  656.7    What  definitions  apply? 

Comment-  One  commenter  requested 
a  revision  of  §  656.7(b)  (definition  of 
"area  studies")  to  indicate  that  coverage 
of  all  the  Helds  of  study  listed  is  not 
required. 

Discussion:  This  definition  of  area 
studies  does  not  prescribe  a  full  range  of 
possible  Helds  of  study. 

Changes:  None. 

Comment-  One  commenter,  in 
connection  with  §  656.7(d)(1)  (definition 
of  "Comprehensive  Center"),  requested 
a  clariHcation  of  the  term  "national 
interest,"  noting  the  importance  of  his 
university's  medieval  manuscript 
collection. 

Discussion:  Because  a  definition  of 
"national  interest"  would  be  very  broad, 


including  many  facets  of  national  life,  it 
would  be  inappropriate  in  these 
regulations.  Apphcanti.  must 
demonstrate  the  aspects  of  the  national 
interest  which  their  applications  would 
serve. 

Changes:  None. 

Comment-  One  commenter  urged 
deletion  of  the  definition  of  "intensive 
language  instruction.".  S  e56.7(e).  or,  if 
deletion  is  not  acceptable,  then  revision 
that  would  include  a  minimum  standard 
for  the  summer  and  would  allow  for 
variation  by  type  of  language,  purpose 
of  study,  academic  level,  and  duration  of 
each  course.  The  commenter  argued  that 
current  practice  in  the  language  teaching 
field  is.  for  intensive  language 
instruction,  a  minimum  of  7-10  contact 
hours  per  week  for  an  academic  year 
program,  and  that  specification  of  a 
lower  minimum  in  these  regulations  will 
encourage  institutions  to  lower  their 
standards. 

Discussion:  Hie  Secretary  agrees  that 
the  definition  of  "intensive  language 
instruction"  should  be  broadened  to 
apply  to  the  summer  term.  However, 
because  the  statute  specifies  intensive 
language  instruction  as  a  requisite  of 
any  comprehensive  program,  a 
definition  must  be  included  in  these 
regulations.  The  standard  caimot  be 
raised,  for  purposes  of  this  section, 
without  rendering  ineligible  important 
categories  of  potential  applicants  whose 
programs  may  include  only  languages 
for  which  enrollments — which  the 
statute  is  intended  to  encourage — are 
already  very  low.  which  in  turn  means 
that  it  is  impossible  for  institutions  to 
offer  the  variety  of  instructional  modes 
that  the  commenter  anticipates. 

Changes;  The  definition  has  been 
changed,  with  the  addition  of  a  standard 
for  summer  programs. 

Sections  656.21  and  656.22    What 
selection  criteria  does  the  Secretary  use 
to  evaluate  an  application  for  a  *  *  * 
Center? 

Comment  Three  commenters 
requested  more  precision  in  the 
evaluation  criteria,  one  with  respect  to 
library  strength  and  all  with  respect  to 
definitions  of  quality  fur  several  criteria. 
One,  however,  did  note  that  the  kind  of 
detail  requested  is  not  essentially 
regulatory. 

Discussion:  The  Secretary  agrees  that 
more  detailed  definitions  of  quality  are 
not  appropriate  for  these  regulations. 

Changes:  None. 

Comment  Two  commenters  asked 
whether  the  apparent  reduction  in  the 
proportion  of  points  to  be  awarded  by 
reviewers  for  current  and  proposed 
outreach  activities  indicates  diat 
Centers  may  cut  back  on  their  efforts  in 


this  sphere.  Both  favored  continued 
strong  emphasis  on  outreach  by  Centers. 
One  commenter  acknowledged  that 
strength  in  outreach  does  contribute  also 
to  evaluation  under  criteria  for 
institutional  commitment,  library 
resources,  and  the  plan  of  operation. 

Discussion:  The  reduced  proportion  of 
points  now  allocated  for  outreach 
activities  is  not  an  indicator  of  the 
Secretary's  interest  in  this  activity. 
Because  the  competition  for  Center 
funding  has  been  keen,  the  standards  for 
outreach  have  been  high,  irrespective  of 
the  number  of  points  for  the  criterion. 

Changes:  None. 

Comment  One  commenter  found  that 
the  total  number  of  points  for  evaluation 
is  too  low  to  allow  for  sufficient 
discrimination  between  applicants. 

Discussion:  Careful  reading  by 
evaluators,  combined  with  realistic 
application  of  the  point  scale,  will 
enable  sufficient  distinctions  between 
applicants. 

Changes:  None. 

Comment  Three  commenters 
questioned  the  allocation  of  20  out  of 
120  points,  compared  with  10  out  of  170 
under  the  previous  regulations,  for 
priority  activities,  arguing  that  such 
emphasis  on  priority  activities,  which 
can  change  from  one  appUcation  period 
to  another,  may  work  against  the  long- 
term,  comprehensive  commitment  and 
the  institutional  flexibility  which  have 
enabled  grantees  to  use  funds  most 
advantageously.  One  of  the  commenters 
added  that,  because  the  actual  choice  of 
priorities  from  among  the  options  listed 
in  S  656.23  is  announced  in  the 
application  notice,  applicants  do  not 
have  an  opportunity  to  comment  on 
whether  the  Secretary's  choices 
correspond  to  the  most  serious  long-term 
needs  perceived  by  the  community  of 
applicants. 

Discussion:  The  Secretary  specifies 
priorities  as  a  means  for  encouraging 
applicants  to  develop  their  programs  in 
those  directions.  The  overall  emphasis 
of  the  program  is  clearly  on  core 
development  and  the  serving  of  ongoing, 
long-term  needs,  represented  by  more 
than  80  percent  of  the  possible  points. 
The  number  of  points  for  priorities  is 
within  the  realm  of  innovative 
redirection.  The  existence  of  a 
significant  number  of  points  for 
priorities  may  be  expected  to  serve  as  a 
leavening  agent  recognizing  both 
innovative  efforts  and  statutory  intent. 

Changes:  None. 

Comment  One  commenter  requested 
elimination  of  S  656.22(h)(2).  arguing  that 
cooperative  arrangements  with 
departments,  schools,  and  professional 
programs  are  inappropriate  for  an 
undergraduate  center. 


Discussion:  Without  cooperation  with 
various  departments,  whether  in 
connection  with  undergraduate  or 
comprehensive  programs,  a  Center 
cannot  operate  effectively  in  the 
university  context.  Some  institutions, 
both  four-year  colleges  and  universities, 
have  professional  programs  or  schools 
which  operate  at  the  undergraduate 
level. 

Changes:  None. 

Comment  One  commenter  requested 
the  deletion  of  "at  the  national  level" 
from  S  656.22(j)(3)  because  it  seems 
unnecessary  for  undergraduate  centers 
to  be  making  an  impact  at  the  national 
level  while  at  the  same  time  providing  a 
national  example  of  excellence. 

Discussion:  Precisely  because 
undergraduate  centers  are  expected  to 
be  providing  a  national  example  of 
excellence  it  is  reasonable  to  expect 
some  impact  at  the  national  level. 

Changes:  None. 

Comment  One  commenter  objected  to 
the  inclusion  of  the  phrase  "primarily  for 
national  groups"  in  S  656.22(k)(l). 
dealing  with  outreach  activities 
expected  for  undergraduate  Centers. 

Discussion:  The  Secretary  agrees, 
noting  that  the  wording  was  in  fact 
different  even  for  the  corresponding 
criterion  for  comprehensive  Centers. 

Changes:  Section  656.22(k)(l)  now 
conforms  to  the  language  of 
S  656.21(k)(l). 

Section  656.30    What  are  allowable 
costs  and  what  are  the  limitations  on 
allowable  costs? 

Comment  One  commenter 

recommended  specific  authorization  in 

the  regulations  for  the  use  of  grant  funds 

for  travel  for  graduate  students,  while 

another  notes  that  the  statute  states  that 

grant  funds  may  be  used  for the 

cost  of  training  and  improvement  of  staff 
***** 

Discussion:  Section  656.30(a)  provides 
a  list  of  examples  of  types  of  costs  for 
which  grant  funds  may  be  used, 
preceded  by  the  phrase  "including,  but 
not  limited  to."  Faculty  improvement 
costs  could  be  a  part  of  almost  every 
category  of  cost  which  is  enumerated. 
Neither  faculty  improvement  nor 
graduate  student  travel  is  explicitly 
excluded  in  8  656.30(b). 

Changes:  None. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 
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t  of  Bducatioo  faapact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  doemnent  do  not 
require  transmission  of  information  that 
is  being  gathered  l^  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  M  OFR  Part  856 

Colleges  and  universities.  Education. 
Educational  study  programs.  Fellowship, 
Foreign  languages.  Grant  programs — 
education.  Resource  center.  Reporting 
and  recordkeeping  requirements. 

Dated:  May  6. 198& 
WiUiHi  I.  BvnHtl.  ! 

Secretary  of  Education. 
(Catalog  of  Federal  Domestic  Assistance 
Number  81015.  National  Resource  Centers 
Program  for  Foreign  Ijmguage  and  Area 
Studies  or  Foreign  Language  and 
International  Studies) 

The  Secretary  revises  Part  656  of  Title 
34  of  the  Codeiofifoderal  Regulations  to 
read  as  foUovw: 

PART  6S»-NATI0NAL'RES0URCE 
CEHTERS  PROGRAM  FOR^POREIQN 
LANSUAGE.  AMO>*BEA  STUDIES  OR 
FOREIQII  LANfiUME  AND 
INTERNATIONAL  STUDIES 

Subpart  A  'Oenwal 

Sec. 

656.1  What  is  the  National  Resource 
Centers  Prograni? 

656.2  Who  i*  eii^ble  to  receive  a  grant? 
iS&2    What  activitias  define  a 

conpielMiuive  or  undergraduate 
National  Resource  Center? 

656.4  What  typa»  of  Centers  receive  grwits? 

656.5  What  activities  mayJie  carried  out? 

656.6  What  regulations  apply? 

656.7  What  defmitioro  app^y?  | 

SubpactB—Howrttees  One  Apply  for  • 
Grant? 

856.10    What  combined  application  may  an 
institution  submit? 

SubpartC    Moar Deaatha 9aeralwylMie 
aGrant? 

656.20  How  does  the  Seeretary-evafaute'an 
application? 

656.21  What  selection  criteria  doestfae 
Secceta^  u«e.to«valuate  an  application 
for  a  comprehensive  Center? 

656.22  What  selection  criteria  doas  the 
Secretary  use  to  evaluate  an  application 
for  an  undergraduate  Center? 

656.23  What  priorities-  may  the  Secretary 
establish? 


byaGrantaa? 

656.30    What  are-allowabie  costs  and 
wiMt  are  the  limitations  on  allowable 
cosU? 

Authority:  20  D.&C  112Z.  unless  otiherwiie 
noted. 

Subpart  A    Qawaral 

9S56.1    Wbat  la  tha  National  ftoaourca 
Cantara  Pcoonan? 

Under  the  National  Resource  Centers 
Program  For  Foreign  Language  and 
Areas  Studies  or  Foi-eign  Language  and 
International  Studies  (National  Resource 
Centers  Program),  the  Secretary  awards 
grants  to  institations  of  higher  education 
and  combinations  of  institutions  to 
establish,  strengthen,  and  operate 
comprehensive  and  undergraduate 
Centers  that  will'be  national  resotuves 
for— 

(a)  Stimulating  the  attaiiunent  of 
foreign  language  acquisition  and 
fluency; 

(b)  Instruction  in  fields  needed  to 
provide  a  full  understanding  of  the 
areas,  regions,  or  countries  in  which  tlie 
foreign  langua^  iacommnnly  used; 

(c)  Research  and  training  in 
international  studies  andihe 
international  and  foreign  language 
aspects  of  professional  and  other-fields 
of  study,  and 

(dllnstruotion  and<Tesearch  on  issues 
in  woridafiaiis  which  conceni  one  or 
more  countries. 

(Anthortty:  aalf.SJC.  1122) 


§6S«^    Wlialac 

An  institution  of:  hi^wr  education  or  a 
combination  of  institutions  of  higher 
education  is  eligible  to  reoeive  a  grant 
under  this  part. 

(Authority:  20  U.S.C  1122) 

9  Ma.3   WhataoltvMeattafkia'a 


A  eomprefaensive  or  undergraduate 
National  Resource'  Center — 

(a)  Teaches  at  least  one  modem 
foreign  lai^uage; 

(b)  Provides— 

ft)  Instruction  in  fialdanecasaaFy'to 
provide  a  lull  imderstanding  of  the 
areas,  regions,  or  countries  in  which  the 
languages  taught-are  commonly  used: 

(2)  Resoivoes  for  training  and 
research  in  international  and  fore^ 
language  aspects  of  professional  and 
other  fields  of  study;  or 

(3)  Opportunities  Tor  training  and 
reaearefa  on  issues  in  world  a^irs  that 
concern  one  or  more  countries;     " 

(0)  Provides  outreach  and  consultative 
servioas  on  a  national  regional,  and 
local  basis; 


(d)-In-tlie'case'af  a  comprriiensive 
Center — 

(1)  Maintains  specialized  library 
coUeciioHs;  and 

(2)  Eraptoys  scholars  engaged  in 
research-which  relates  to  the  sul^ect 
area  of  the  center  and 

(e)  In  the  case  of  an  imdergraduate 
Center — 

(1)  Maintains  library  holdings, 
including  basic  reference  works, 
journals,  and  worics  in  translation;  and 

(2)  Employs  faculty  with  strong 
credentials  in  language  area,  and 
international  studies. 

( Aathorityi  20  U.SXU122) 

$696^    Wha^typas of Osnlars raoatva 


The'Secretary  awards  grants  to 
Centers  diat — 

(a)Foc&t»n— 

(t)  A  single  country  or  on  a  worid 
area  (such  as  East  Asia,  Africa,  or  the 
"Middle  East)  and  offer  instruction  in  the 
principal  language  or  languages  nf  that 
country  or  area  and  those  disciplinary 
fields  necessary  to  provide  a  iuill 
imderstanding  of  thie  coimtry  or  area;  or 

(2)  International  studies  or  the 
international  aspects  of  contemporary 
issues  or  topics  (such  as  international 
business  or  energy)  while  providing 
instruction  in.iBodem  foreign  languages; 
and 

(b)  Provide  training  at  the — 

(1)  Graduate,  jnofessional,  and 
imdeigtaduate-levels.  as  a 
comjvehensive  center,  or 

(2)  Undergtaduate-level  only,  as  an 
undergraduate  center. 

(Authority: » IL&C:1122) 

JS6&S    Wliat.aolMllaaniaytaaxan1ad 
oulT 

A  Center  may  carry  out  any  of  the 
activities  described  in  1656.3  under  a 
grant  received  under  this  part. 

(Authority:  20'U.S.C  1122) 

§656.6  iWffliatia0ylsAlanaappiy7 

The  foUowiag:  regulations  apply ioifais 
part: 

(a)  (391  Part  656. 

(b)  Thetxagulations  hi  this  Part  fiSS. 
:  (c)  the  £diicatian.  Depaxtsffint 

GeneraLAdminiatiative  Regulations 
[EDGAR]  in  34  CFR  Part  74 
'(Administratianirf^GtBnts),  34  O^Bart 
7£  piHnct  GtanttPragram^).  84CXR  Part 
77  (Definitjons  Aatapply  toJ3epartnnnt 
Regulations),  and 34 (XRPart  78 
(Education  Appeal  Board). 

(Authority:  2(rU.aC  1122) 


9666.7  mmti 

The  fdllowing  definitioBS  app^to  tiiis 
pert: 


(a)  The  definitions  in  34  CFR  Part  655. 

(b)  "Area  studies"  means  a  program 
of  comprehensive  study  of  the  aspects  of 
a  world  area's  society  or  societies, 
includitig  study  of  history,  culture, 
economy,  politics,  international 
relations,  and  languages. 

(c)  "Center"  means  an  administrative 
unit  of  an  institution  of  higher  education 
that  has  direct  access  to  highly  qualified 
faculty  and  library  resources,  and 
coordinates  a  concentrated  effort  of 
educational  resources,  including 
language  training  and  various  academic 
disciplines,  in  the  area  and  subject 
matters  described  in  §  656.3. 

(d)  "Comprehensive  Center"  means  a 
Center  that — 

(1)  Contributes  significantly  to  the 
national  interest  in  advanced  research 
and  scholarship; 

(2)  Ofiers  intensive  language 
instruction; 

(3)  Maintains  important  library 
collections  related  to  the  area  of  its 
specialization;  and 

(4)  Makes  training  available  to  a 
graduate,  professional,  and 
undergraduate  clientele. 

(e)  For  purposes  of  this  section, 
"intensive  language  instruction"  means 
instruction  of  at  least  5  contact  hours 
per  week  diuing  the  academic  year  or 
the  equivalent  of  a  full  academic  year  of 
language  instruction  during  the  summer. 

(f)  "Undergraduate  Center"  means  an 
administrative  imit  of  an  institution  of 
higher  education  that — 

(1)  Contributes  significantly  to  the 
national  interest  through  the  education 
of  students  who  matriculate  into 
advanced  language  and  area  studies 
programs  or  professional  school 
programs; 

(2)  Incorporates  substantial 
international  and  foreign  language 
content  into  baccalaureate  degree 
program; 

(3)  Makes  training  available 
predominanUy  to  undergraduate 
students;  and 

(4)  Engages  in  research,  curriculum 
development,  and  community  outreach. 

(Authority:  20  U.S.C.  1122) 

Subpart  B— How  Doe*  One  Apply  for  a 
Grant? 

9656.10  What  combinad  application  may 
an  hwUtution  submit? 

An  institution  that  wishes  to  apply  for 
a  grant  under  this  part  and  for  an 
allocation  of  fellowships  imder  34  CFR 
Part  657  may  submit  one  application  for 
both. 

(Authority:  20  U.S.C  1122) 


Subpart  C— How  Doea  tha  Secretary 
Make  a  Grant? 

9656.20    How  doea  the  Secretary  evaluate 
an  appNcation? 

(a)  The  Secretary  evaluates  an 
application  for  a  comprehensive  Center 
under  the  criteria  contained  in  \  656.21, 
and  for  an  imdergraduate  Center  under 
the  criteria  contained  in  S  656.22. 

(b)  In  general,  the  Secretary  awards 
up  to  100  possible  points  for  these 
criteria.  However,  if  the  criterion  in 

9  656.21(1)  or  9  656.22(1)  is  used,  the 
Secretary  awards  up  to  120  possible 
points.  The  maximum  possible  points  for 
each  criterion  are  shown  in  parentheses. 

(Authority:  20  U.S.C.  1122) 

9  656.21    WItat  setaction  crttaria  does  ttie 
Secretary  usa  to  avahiata  an  application  for 
a  comprehenslva  Center? 

The  Secretary  uses  the  following 
criteria  in  evaluating  an  application  for 
a  comprehensive  Center 

(a)  Plan  of  operation.  (10)  (See  34  CFR 
655.31(a)). 

(b)  Quality  of  key  personnel.  (15)  (See 
34  CFR  655.31(b)). 

(c)  Budget  and  cost  effectiveness.  (5) 
(See  34  CFR  655.31(c)). 

(d)  Evaluation  plan.  (5)  (See  34  CFR 
655.31(d)). 

(e)  Commitment  to  the  subject  area  on 
which  the  center  focuses.  (5)  The 
Secretary  reviews  each  application  to 
determine — 

(1)  The  degree  of  institutional 
commitment  to  the  subject  area  for 
which  funding  is  sought  as  shown  by  the 
institution's  previous  record  of 
accomplishment  and  support  for  that 
subject  area;  and 

(2)  The  extent  to  which  the  institution 
will  provide  financial  and  other  support 
to  the  Center,  faculty  members,  and 
qualified  students  in  fields  related  to  the 
Center. 

(f)  Strength  of  library.  (10)  The 
Secretary  reviews  each  application  to 
determine — 

(1)  The  strength  of  the  institution's 
library  in  the  subject  area  and  the 
educational  levels  (graduate, 
professional,  imdergraduate)  on  which 
the  Center  focuses;  and 

(2)  The  extent  to  which  the  institution 
will  provide  financial  support  for  the 
acquisition  of  library  materials  and  for 
library  staff  in  the  subject  area  of  the 
Center. 

(g)  Quality  of  the  Center's 
instructional  program.  (20)  The 
Secretary  reviews  each  application  to 
determine — 

(1)  The  quality  ond  extent  of  the 
Center's  course  offerings; 

(2)  The  quality  and  extent  of  the 
Center's  language  training  program 


including  the  adequacy  of  its 
instructional  resources;  and 

(3)  The  extent  to  which  the  Center 
employs  a  sufficient  number  of  scholars 
or  teaching  faculty  to  enable  the  Center 
to  carry  out  its  purposes. 

(h)  Quality  of  the  Center's 
relationships  within  the  institution.  (10) 
The  Secretary  reviews  each  application 
to  determine  the  extent  to  which  the 
Center — 

(1)  Provides  multi-  and 
interdisciplinary  instruction:  and 

(2)  Has  entered  into  cooperative 
arrangements  with  departments, 
schools,  and  professional  programs  of 
the  institution. 

(i)  Overseas  activities.  (5)  The 
^cretary  reviews  each  application  to 
determine — 

(1)  The  adequacy  of  the  provisions  for 
relevant  overseas  experience  for  faculty 
and  students  in  the  Center's  program; 
and 

(2)  The  extent  to  which  provision  is 
made  for  cooperation  with  foreign 
educators,  institutions,  organizations, 
and  governments. 

(j)  Need  and  potential  impact.  (10) 
The  Secretary  reviews  each  application 
to  determine — 

(1)  The  extent  to  which  the  proposed 
activities  serve  national  needs; 

(2)  The  extent  to  which  an  improved 
program  in  language  and  area  studies  or 
language  and  international  studies  will 
be  available  at  the  applicant  institution 
at  the  termination  of  the  grant  period; 
and 

(3)  The  potential  impact  of  the 
proposed  project  in  improving  the 
knowledge  of  languages,  areas,  issues  in 
world  affairs  which  concern  one  or  more 
countries,  or  international  studies  at  the 
national  level  and  in  providing  a 
national  example  of  excellence  and 
innovation  in  the  subject  area  on  which 
the  Center  focuses. 

(k)  Outreach  activities.  (5)  The 
Secretary  reviews  each  application  to 
determine — 

(1)  The  quality  and  extent  of  the 
services  the  Center  will  provide  to 
persons  and  organizations  outside  the 
Center  at  national,  regional,  and  local 
levels;  and 

(2)  The  contribution  of  these  outreach 
services  to  activities  such  as  curriculum 
development,  professional  training,  and 
public  understanding. 

(1)  Degree  to  which  priorities  are 
served.  (20)  If,  under  the  provisions  of 
9  656.23,  the  Secretary  establishes 
specific  priorities  for  Centers,  the 
Secretary  considers  the  degree  to  which 
those  priorities  are  being  served. 
(Authority:  20  U.S.C.  1122] 


/  VdL  58.  :Wa  98  /  f  riday.  May  20.  1986  /  RmIct  m&  megakftioiw 


»S 


for 


§656ja   What 

Strrtaryu— 

an  uwtorawidkMUBCwifgT 

Tbe  Smaetaiy  use*  the  followiiie 
critaria  in-cvaluafii)^  an  application  for 
an  undergraduate.Center 

(a)  Plan  of  operation.  flO)  [See  34  CFR 
655^(a)]. 

[h]  QiaJHy  of  key  persoandl.  ilS)  [See 
34  C311 6B5Jl(b)]. 

(c)  Budget  and  cost  effectiveness.  (5) 
[See  34  CFR  655^(c]]. 

(d)  Evaluation  plan.  (5)  [See  34  CFR 
655.31(d)]. 

(e)  Cornmitmeitttothe  subject  area  on 
which  the  Center  focuses.  (ID)  The 
Seeretary  reviews  each  application  to 
determine — 

(1)  The  degree  df  institutional 
commitment  to  the  subject  area.Tor        * 
which  funding  is  sought  as  shown  by  the 
institution's  previous  record  of 
accomplishment  and  support  for  that 
subject  araa: 

(2)  The  extent  to  which  the  institiltion 
is  comniitted  to'the  center  by  providing 
financial  and  othsr-support  to^the  Center 
and  to  tenured  faculty  members  of  the 
Center  and 

(3)  Tbe  extent  to  which  students 
matriculateiinto  advanced  language  and 
area  or  international  studies:  programs 
or  related  professional  programs. 

(f)  StrengUt  of  library.  (10)  The 
Secretaiy  reviewsveach  application  to 
determine — 

(1)  The  strength  of  the  institution's 
library  in.the  subject  area  on  which  the 
Center  focuses;  and 

(2)  The  extent  to  which  the  institution 
provides  financial  suiqiort  forihe 
acquisition  of  libraiy  materials  and  for 
library  stafi'in  that  subject  area. 

(g)  Quality  of  the' Center's 
instructional  program.  [2D]  The 
Secretaty  reviews  each  application  to 
determine — 

(1)  The  quality  and  extent  of  the 
Center's  course  o^erings; 

(2)  The^iuahty  of  the  Center's 
language  training  program,  including  the 
adequacy  of  instructional  resources;  and 

(3)  The  extent  to  which  the  Center 
employs  a  sufficient  number  of  scholars 
or  teaching  faculty  to  enable  the  center 
to  carry  out  its  purposes. 

(h)  Quality  of  the  center's  I 

relationships  within  the  institution,  fs) 
The  Secretary  reviews  each  application 
to  determine — 

(1)  The  extent  to  which  the  Center 
provides  multi-  andiinterdisciplinary 
instruction; 

(2)  The  extent  to  which  the  Center  has 
enteredinto  cooperative  errangements 


with,  d^artnwitts,  sdioots,  and 
professional  programs  of  ttie  institution; 
and 

(SfThe-extent  to  which  substantial 
instruction  in  the  subject  area.and 
languages  on  Which  the  Center  focuses 
have  been  incorporated  into 
baccdlaureatB'd^gree'programs. 

(1)  Overseas  activities.'{^}'The 
Secretary  reviews  each  application  to 
determine — 

(1)  The  adequate  of  the^itovisions  for 
relevant  oveisaa».e9q;>erience  forleculty 
and  students  iqihe  Centerls  program; 
and 

(2)Theextsnt.towliich.provi8ioniB  . 
made  for  cooperation  with  foreign 
educators,  institutions,  and 
governments. 

{j\NaMhmd  potential  impact.  (10) 
The  Secretary  reviews  each  application 
todeteimine — 

[i]  Ihe^^extent  to  which  the  :proposed 
activities  serve  natimul  naedi; 

(2)  The.8Xteritlto=«vhidi.«i.ioqm>««d 
program  in  language  and  area  atudies  or 
lan^Hge  and'  international  studies  will    . 
be  available  at  the  applioant  institution 
at  thrtermiiMition  of  ttie-grant  period; 
and 

(SfTbe-potential  impairt  oftfae 
proposed  project — those  activities  for 
whidi  funding-tsrequested — in 
improvhig  Ihe^oioWledge  of  languages, 
areas,- or  international  studies  atthe 
national  level  and  in  providing  a 
national  example  of  excellence  and 
innovation  for  undergraduate  education 
in  thesnfojeet  area  on  which  the  Center 
focuses. 

(k)  Outreach  activities.  (5)  The 
Secretary  reviews  each  application  to 
determine — 

(1)  The  quality  and  extent  of  the 
services  Aie  Center  provides  to  persons 
and  organizations  outside  the  Center  at 
national,  regional,  and  local  levels;  and 

(2)  The  contribution  of  these  outreach 
services  to  curriculum  development 
faculty  development  pre-professional 
training,. and  public  understanding. 

(1)  Degree  to  which  priorities  are 
served,  {2D]  If,  under  the  provisions  of 
9  656.23,  the  Secretary  establishes 
specific  priorities  for  Centers,  the 
Secretary  considers  the  degree  to  which 
those  priorities  are  being  served. 

(Authority:  20  US.C  1122) 

S656J»    What,  priofWaa  may  the  SMratary 
eatabHah? 

(a)  The  Seoretaiy  may  select  one  or 
more  of  the  following  funding  priorities: 


(t)  Opeuffic-ootnltrieBerwerid  areas, 
such  ai,'{ai«escample,!fiaat  Asia,  Africa, 
orlhe  Middte  Bait. 

(2)  Specfficlbcusof  a  center,  such  as, 
for  example,  a -ain^^worbl  area; 
intematianei  studies;  ^aparticular  issue 
or  topic  e.g.,buaiiisBS,. development 
inuei,  oranergy;-or  any  eombtnation. 

(9)  Lev^l  erintensiveneas  df  language 
instruction,  audi  BS' intermediate  or 
advanced-language  instruction,  or 
instruction  at  an  intensity  of  10  contact 
hours  per  week. 

(4)Types  of  activities  to  be  carried 
out  for  example,  cooperative  summer 
intensive  language- {RVgrams  or  teacher 
tFainiiQ  aclivifies. 

(b)  The  Secretary  announces  any 
prioritiesnn  the  application  notice 
published  in  the'fednal'llegister. 

(Autiiority  20  U5.C1122) 

Subpart  D— What  Conditions  M«Mt  Be 
Mat  By  V 


$656.30   What ara aNowablaxoataand 
wtiat  are  thaNmitationa  on  aHowatM  coatsT 

(a)  Allowable. casts.  Except^as 
provided  under  patagraph-.(b)  of  this 
section,  A  grant  awanled  under  this  part 
may  be  uaedlo  pay-all  or  part  of  the 
cost  of  establiahii)g,jtrengthening,  or 
operating  a  comprehensive  or 
undergraduate  Center  including,  but  not 
limited  to.  the  CQ8t.of— 

(1)  Faculty  and  ataff  salaries  and 
travel; 

(2)  Library  acquisitions; 

(3)  Teaching  and  research  materials; 
,(4)  Corrioulum  planning  and 

development  and 

(5)  Bringing^  visiting -scholars  and 
faculty  to  tiie  Center  to  teach,  conduct 
research,  or  participate  in  conferences 
or  workshops. 

(b)  Limitations  on  allowable  costs. 
The  foUowii^  are  limitations  on 
allowable  costs: 

(1)  Equipment  costs  exceeding  ten 
percent  of  the  grant  are  not  allowable. 

(2)  Funds  for  undergraduate  travel  are 
allowable  only  in  conjunction  with  a 
formal  program  of  supervised  study  in 
the  subject  area  on  which  the  center 
focuses. 

(3)  Grant  funds  may  not  be  used  to        j 
supplant  funds  normally  used  by 
applicants  fbrpurpoaes  of  this  part.  ! 

(Authority:  20  U.S.C  1122) 

(FR  Doc  »^11412  Filed  fr-l»*aB;  8:45  a.aL] 
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»a 


DEPARTMENT  OF  LABOR 

Wage  and  Hour  Dtviaion 

29  CFR  Parts  524, 525,  and  529 


Employment  of  Workers  With 
Disabilities  Under  Special  Certificates 

AOENCV:  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
Labor. 

action:  Notice  of  proposed  rulemaking. 

Suimiary:  This  document  provides 
proposed  regulations  implementing  the 
1986  Amendments  to  section  14(c)  of  the 
Fair  Labor  Standards  Act  (FLSA).  This 
section  provides  for  the  employment  of 
certain  workers  at  wage  rates  below  the 
statutory  minimum  otherwise  required 
by  FLSA.  The  existing  regulations  are 
contained  in  29  CFR  Parts  524  (Special 
Minimum  Wages  for  Handicapped 
Workers  in  Competitive  Employment], 
525  (Employment  of  Handicapped 
Clients  in  Sheltered  Workshops],  and 
529  (Employment  of  Patient  Workers  in 
Hospitals  and  Institutions  at 
Subminimum  Wages].  The  proposed 
regulations  (29  CFR  Part  525] 
incorporate  the  changes  mandated  by 
the  Amendments  and  eliminate  the  need 
for  separate  regulations.  The  proposed 
regulations  also  reflect  changes  in 
Departmental  policies  or  procedures 
adopted  since  these  regulations  were 
last  amended  in  1966  and  clarify  certain 
areas  in  the  existing  regulations  which 
have  proven  difficult  to  administer. 
DATE:  Comments  are  due  on  or  before 
July  19. 1988. 

AOORESS:  Submit  comments  to  Paula  V. 
Smith.  Administrator,  Wage  and  Hour 
Division,  U.S.  Department  of  Labor, 
Room  S-3502,  200  Constitution  Avenue. 
NW.,  Washington.  DC  20210. 
Commenters  who  wish  to  receive  '. 
notification  of  receipt  of  comments  are 
asked  to  include  a  self-addressed 
stamped  postcard.  | 

FOR  FURTMER  INFORMATtON  CONTACT: 

Nancy  M.  Flynn,  Deputy  Administrator, 
Wage  and  Hour  Division.  U.S. 
Department  of  Labor,  Room  S-3502,  200 
Constitution  Avenue  NW..  Washington. 
DC  20210,  (202]  523-6305.  This  is  not  a 
toll-free  number. 

8UPP1EMENTARY  INFORMATION:       I 

Background 

On  October  16, 1986,  Pub.  L.  99-438 
was  signed  and  became  effective.  This 
law  amended  section  14(c]  of  FLSA 
which  provides  for  the  employment 
under  certificate  of  workers  with  j 
disabilities  at  special  minimum  wage 
rates.  Such  wage  rates  are  below  the 
minimum  otherwise  required  by  FLSA 


but  commensurate  (i.e..  baaed  on 
comparative  productivity]  with  those 
paid  experienced  nondisabled  workers 
performing  essentially  the  same  type  of 
work  in  the  same  vicinity.  Special  wage 
rates  are  permitted  by  the  statute  in 
order  to  prevent  the  curtailment  of 
opportunities  for  employment. 

Prior  to  the  recent  amendments, 
section  14(c)  provided  for  three  distinct 
types  of  certification  at  special  minimum 
wages:  (1)  Certificates  authorizing 
wages  not  less  than  50  percent  of  the 
applicable  statutory  minimum;  (2) 
certificates,  which  did  not  provide  for  a 
minimum  guarantee,  approved  by  State 
agencies  administering  or  supervising 
the  administration  of  vocational 
rehabilitation  services  for  evaluation  or 
training  programs  or  for 
'  multihandicapped  individuals;  and.  (3) 
certificates  for  work  activities  centers 
which  also  did  not  provide  for  minimum 
guarantees.  Work  activities  centers 
were  defined  in  the  previous  statute  as 
"centers  planned  and  designed 
exclusively  to  provide  therapeutic 
activities  for  handicapped  clients  whose 
physical  or  mental  impairment  is  so 
severe  as  to  make  their  productive 
capacity  inconsequential." 

Provisions  allowing  for  the 
employment  of  individuals  with 
disabilities  at  special  minimum  wages 
have  been  in  FLSA  since  its  enactment 
in  1938.  Provisions  establishing  the  three 
distinct  types  of  certification  outlined 
above  were  introduced  as  a  part  of  the 
FLSA  Amendments  of  1966.  At  that  time, 
it  was  assumed  that  most  certificates 
issued  would  authorize  employment  at 
the  first  level  which  provided  for  a 
minimum  guarantee  of  50  percent  of  the 
statutory  minimum.  However,  as  more 
severely  disabled  individuals  were 
deinstitutionalized  and  placed  in 
rehabilitation  facilities  offering 
employment,  the  work  activities  center 
became  the  predominant  type  of  facility 
certified.  By  fiscal  year  1986,  work 
activities  centers  comprise  over  55 
percent  of  the  certified  programs  and 
employed  nearly  60  percent  of  those 
workers  employed  under  certificates 
issued  in  accordance  with  FLSA  section 
14(c). 

It  became  apparent,  subsequent  to  the 
1966  Amendments,  that  having  three 
distinct  levels  of  certification  presented 
several  serious  administrative  problems. 
First,  an  employer,  particularly  a 
nonprofit  rehabilitation  facility,  might  be 
required  to  apply  for  and  maintain 
several  different  certificates  for  a  sin^e 
location.  This  requirement  not  only 
imposed  an  administrative  burden  on 
the  employer,  but  also  presented  the 
possibility  of  technical  violations  where 
the  employer  inadvertently  applied  for 


the  wrong  type  of  certificate.  The  second 
and  most  serious  administrative 
problem  with  respect  to  the  previous 
statute  was  the  requirement  that  a  work 
activities  center  be  planned  and 
designed  exclusively  for  workers  with 
inconsequential  productive  capacity. 
One  aspect  of  this  problem  was  that  of 
defining  "inconsequential  productive 
capacity."  With  the  help  of  the  Advisory 
Committee  on  Sheltered  Workshops,  the 
Department  of  Labor  (the  Department] 
developed  two  definitions.  One 
definition  was  based  on  average  annual 
productivity  and  the  other  on  average 
annual  earnings.  However,  experience 
proved  these  definitions  to  be  overly 
rigid  and  imprecise,  particularly  for 
those  work  activities  centers  which 
employed  more  productive  workers. 

Also  of  concern  to  the  rehabilitation 
community  were  the  requirements  that 
the  work  activities  center  be  physically 
separate  and  apart  from  other  programs, 
that  intermingling  with  more  productive 
workers  be  prohibited,  and  that  separate 
records  and  supervision  be  provided.  It 
was  argued  that  dual  programs 
represented  an  obvious  adminisfrative 
burden  and  that  such  programs  were 
also  detrimental  to  those  individuals 
who  would  have  benefited  fit)m  the 
opportunity  to  work  and  interact  with 
more  productive  workers. 

Several  efforts  were  made  in  previous 
sessions  of  Congress  to  adopt  legislation 
simplifying  section  14(c)  of  FLSA.  In  the 
last  session  of  the  99th  Congress, 
legislation  was  passed  which  eliminated 
the  various  levels  of  certification,  but 
retained  the  requirement  that  special 
minimum  wages  paid  to  workers  with 
disabilities  be  commensurate  with  those 
paid  to  nondisabled  workers  for    -. 
essentially  the  same  type,  quality,  and 
quantity  of  work.  This  legislation  also 
included  the  following  additional 
provisions:  (1)  During  a  two-year  period 
beginning  June  1. 1986,  wage  rates  of 
certain  woricers  cannot  be  reduced 
without  prior  authorization  of  the 
Secretary  of  Labon  (2)  employers  must 
provide  written  assurances  of  semi- 
annual (for  workers  paid  an  hourly  wage 
rate)  and  annual  wage  reviews;  and.  (3) 
employees  may  petition  for  a  review  by 
an  Administrative  Law  Judge  of  the 
special  minimum  wage  rate  paid 
pursuant  to  section  14(c). 

On  December  11  and  12. 1986,  the 
Department  convened  a  meeting  of  the 
Advisory  Committee  on  Sheltered 
Workshops  to  discuss  regulatory 
changes  necessitated  by  the  1986 
Amendments.  The  Committee  strongly 
endorsed  the  concept  of  combining  the 
three  existing  regulations.  The 
Committee  also  offered  numerous 


specific  proposals  with  respect  to 
iiegulatory  language,  most  of  which  have 
been  incorporated  in  the  proposed 
regulations.  Other  changes  have  been 
made  to  reflect  changes  in  Departmental 
policies  or  procedures  established  or 
revised  since  1966,  the  last  time  these 
regulations  were  substantively  revised. 
Changes  were  also  mad?  to  delete  items 
or  requirements  eliminated  by  the  1986 
Amendments. 

Summary  of  Rule 

The  proposed  regulations  are  divided 
into  twenty-four  sections.  These 
sections  closely  parallel  material 
contained  in  the  existing  Parts  524, 525, 
and  529  of  this  title,  as  this  material  was 
affected  by  the  1986  Amendments.  All 
three  of  these  Parts  are  very  similar  in 
their  content  and  requirements. 

Section  525.1  states  the  applicability 
of  the  regulations  and  summarizes  the 
statutory  language  contained  in  FLSA 
section  14(c). 

Section  525.2  defines  the  purpose  and 
scope  of  the  regulations  and  clarifies 
that  the  proposed  regulations  would 
govern  the  employment  of  all  workers 
with  disabilities  at  special  minimum 
wages  under  certificates. 

Section  525.3  contains  definitions  of 
the  terms  used  in  this  part.  The 
definitions  of  "employ",  "special 
minimum  wage",  "commensurate  wage", 
and  "vicinity"  or  "locality"  incorporate 
current  Wage  and  Hour  interpretations 
or  policies  as  they  relate  to  the 
Employment  of  workers  with  disabilities 
including  patient  workers.  Tlie  term 
"patient  worker"  is  redefined  for  clarity 
and  for  the  purpose  of  deleting 
references  viewed  by  the  Advisory 
Committee  and  others  as  pejorative  and 
outmoded. 

Section  525.4  contains  special 
information  with  respect  to  determining 
when  a  patient  worker  is  considered  to 
be  an  employee.  This  information  is 
currently  contained  in  existing 
S  S29.2(d). 

Section  525.5  contains  the 
Department's  general  requirements 
concerning  the  payment  of  wages  to 
individuals  with  disabilities  employed 
under  this  Part  and  the  specific  rules 
regarding  wage  payments  made  to 
patient  workers.  This  subject  is 
discussed  in  existing  SS  525.11  and 
529.4. 

Section  525.6  clarifies  the  issue  of 
Compensable  time  with  respect  to 
workers  with  disabilities.  At  the  request 
of  the  Advisory  Committee,  this  section 
deals  specifically  with  the  situation 
which  arises  in  a  fadUty  providing  a 
program  of  rehabilitation  where,  very 
often,  an  individual  is  on  the  premises  of 
the  facility  even  when  that  individual  is 


not  working.  A  more  general  definition 
is  contained  in  existing  S  529.4(g). 

Section  525.7  of  the  proposed  rule 
contains  the  procedural  requirements  for 
certificate  application.  Section  525.6 
contains  the  provisions  for  obtaining 
temporary  authority  to  employ  woricers 
with  disabilities  pursuant  to  a 
vocational  program  of  the  Veterans 
Administration  or  one  administered  by  a 
State  agency.  Such  requirements  are 
contained  in  §S  524.3.  524.4.  525.4.  and 
529.5  of  the  existing  regulations. 

Section  525.9  contains  the  criteria  for 
consideration  in  issuance  of  certificates 
to  employ  workers  at  special  minimum 
wages,  lliis  subject  is  discussed  in 
existing  H  524.5.  525.7.  and  529.6.  The 
proposed  section  contains  new  language 
reflecting  the  requirements  for  written 
assurances  contained  in  section  14(c)(2) 
of  the  Amendments.  The  Department 
proposes  to  remove  some  of  the 
requirements  which  currently  apply  only 
to  rehabilitation  facilities  in  S  525.7  in 
order  to  establish  consistent  standards 
which  will  be  applied  to  all  employers 
requesting  certificates  under  Part  525. 

Section  525.10  is  a  new  section  which 
provides  specific  guidelines  for 
determining  the  prevailing  wage  rate 
which  employers  must  use  to  determine 
commensurate  wage  rates  for  individual 
employees.  This  proposed  section  would 
codify  standards  acceptable  to  the 
Wage  and  Hour  Division  in  determining 
prevailing  wage  rates.  Although  the 
requirement  that  employers  ascertain 
prevailing  wages  in  determining 
commensurate  wages  existed  even  prior 
to  the  1986  Amendments,  the  current 
regulations  provide  no  guidance  in  the 
area  of  prevailing  wage  determinations. 
As  a  result  of  the  lack  of  guidance, 
considerable  difficulty  has  been 
experienced  by  employers  in  complying 
with  this  area  of  the  law.  Wage  rates  in 
any  vicinity  for  a  particular  type  of  work 
can  vary  widely  from  company  to 
company.  Use  of  a  prevailing  wage 
which  is  unacceptable  to  the 
Department  can  result  in  a  back  wage 
liability.  For  this  reason  the  Advisory 
Committee  strongly  endorsed  the 
inclusion  of  this  section  and  supported 
the  language  proposed  by  the 
Department  with  only  minor 
modifications.  This  area  is  one  in  which 
the  Department  would  particularly 
welcome  public  comment. 

Section  525.11  covers  the  issuance  of 
certificates  and  appears  in  SS  524.7. 
525.8,  and  529.7  of  the  existing 
regulations. 

Section  525.12  states  the  terms  and 
conditions  of  special  certificates.  Terms 
and  condition;  of  certificates  are 
currently  contained  in  SS  524.8,  525.9, 
and  529.8.  The  proposed  regulations  do 


not  contain  certain  terms  and  conditions 
contained  in  the  existing  regulations. 
Upon  review,  it  was  determined  that 
certain  of  these  terms  and  conditions, 
while  of  obvious  merit,  are  not  clearly 
authorized  by  the  language  of  the  statute 
and  are  therefore  inappropriate  in  these 
regulations.  For  example,  requirements 
relating  to  unfair  competition  and 
abnormal  labor  conditions  have  not 
been  included  in  the  proposal.  However, 
the  Department  proposes  to  add  to  this 
section  by  incorporating  work 
measurement  requirements  for 
employees  compensated  on  an  hourly  or 
piece  rate  basis.  Work  measurements 
are  necessary  for  employers  to  verify 
that  commensurate  wages  are  being 
paid  as  required  by  the  statute.  This  is 
another  area  in  which  the  Department 
has  been  strongly  urged  by  the  Advisory 
Committee  to  provide  further  guidance 
in  order  that  employers  may  be  clearly 
informed  of  their  obligations  under  the 
law.  Most  of  the  language  regarding  the 
work  measurement  requirements  was 
provided  by  a  subcommittee  of  the 
advisory  committee  during  an  August 
1985  meeting.  The  Department  would 
also  particularly  welcome  public 
comment  on  this  section. 

Section  525.13  contaiiw  procedures  for 
certificate  renewal  as  discussed  in 
SS  524.9,  525.11,  and  529.9  of  the  existing 
regulations. 

Section  525.14  sets  forth  the 
requirement  that  an  employer  with  a 
certificate  post  a  notice  alerting 
employees  who  are  paid  subminimum 
wages  of  the  special  terms  and 
conditions  of  their  employment.  This 
requirement  is  currently  stated  in 
subsection  (j)  of  S  525.13.  The 
Department  proposes  to  move  this 
requirement  to  a  separate  section  in 
order  to  provide  more  emphasis  on  the 
notice  requirement 

Section  525.15  provides  special 
certification  procedures  for 
rehabilitation  facilities  employing 
homeworkers  with  disabilities  in  certain 
industries.  Such  employment  must  be  in 
conjunction  with  an  established 
program  of  rehabiUtation  offered  by  a 
facilify  licensed  or  otherwise  recognized 
by  the  appropriate  State  or  local 
licensing  agency.  In  addition,  the 
workers  so  employed  must  meet  the 
statutory  definition  of  a  "worker  with  a 
disability."  This  section  restates 
provisions  contained  in  S  525.12. 

Section  525.16  outlines  those 
recordkeeping  requirements  unique  to 
the  employment  of  workers  with 
disabilities.  These  requirements  are 
contained  in  existing  SS  524.10,  525.13, 
and  529.10. 
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Section  525.17  contains  procedures  for 
the  revocation  of  certiHcates  where 
violations  occur  or  where  the  certiHcate 
is  no  longer  necessary.  These 
procedures  are  contained  in  existing 
§§  524.14  and  529.11  and  in  Part  528  for 
workers  with  disabilities  in  competitive 
employment. 

Section  525.18  contains  procedures  for 
reviewing  certificate  actions  taken  by 
the  Wage  and  Hour  Division.  These 
procedures  are  contained  in  existing 
§§  524.11.  525.15,  and  529.12. 

Section  525.19  covers  investigations 
and  hearings  that  may  be  required  by 
the  Wage  and  Hour  Division  in 
reviewing  certificate  actions.  These 
provisions  appear  in  S§  525.16  and 
529.13  of  the  existing  regulations. 

Section  525.20  points  out  the  relation 
of  the  requirements  of  this  Part  to  other 
laws  which  may  establish  higher 
standards.  This  statement  is  contained 
in  §S  524.a  525.17.  and  529.14  of  the 
existing  regulations. 

Section  525.21  is  new  and  interprets 
the  provision  in  section  14(c)(3] 
prohibiting  the  reduction  of  the  wage 
rates  of  certain  workers  with  disabilities 
without  prior  approval  from  the 
Secretary  of  Labor.  The  Department 
interprets  this  provision  as  protecting 
workers  employed  under  a  special 
certificate  which  specified  a  minimum 
guaranteed  rate,  i.e.,  a  regular  work 
program  certificate  or  an  individual  rate 
certificate.  The  Department  proposes  to 
interpret  the  statutory  phrase,  "wage 
rate  prescribed  by  certificate"  as 
referring  to  the  specific  hourly  amount 
actually  guaranteed  by  a  certificate  Le., 
in  the  case  of  a  regular  work  program 
certificate,  at  least  $1.66  per  hour  (50%  of 
the  statutory  minimum),  and  not 
whatever  commensurate  wage  above 
$1.68  per  hour  a  worker  may  have  been 
receiving  on  June  1. 1986.  The  section  is 
interpreted  as  not  covering  workers 
formerly  employed  in  work  activities 
centers  and  evaluation  and  training 
programs  on  June  1, 1986.  The  section 
also  specifies  the  circumstances  which 
will  justify  reduction  of  wage  rates.  The 
Department  is  interested  in  receiving 
comments  regarding  its  interpretation  of 
this  provision. 

Section  525.22  is  new  and  discusses 
the  employee's  right  to  petition  for  a 
review  by  an  Administrative  Law  Judge 
of  the  special  minimum  wage  rate.  The 
procedures  outlining  this  review  process 
are  contained  in  this  section. 

Section  525.23  is  new  and  restates  the 
provisions  of  section  14(c)(4)  of  the 
FLSA,  that  employers  may  continue  to 
maintain  or  establish  work  activities 


centers  provided  the  other  regulatory 
requirements  are  met. 

Section  525.24  provides  a  regulatory 
reference  to  the  Advisory  Committee  on 
Special  Minimum  Wages. 

Editorial  changes  have  also-^««n 
proposed  in  several  sections  to  simplify 
and  clarify  regulatory  language,  delete 
repetitive  references,  and  eliminate 
gender-specific  terminology. 

Executive  Order  12291 

This  rule  is  not  classified  as  a  "major 
rule"  under  Executive  Order  12291  on 
Federal  Regulations,  because  it  is  not 
likely  to  result  in:  (1)  An  annual  effect 
on  the  economy  of  $ilOO  million  or  more; 
(2)  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 
Therefore  a  regulatory  impact  analysis 
is  not  required. 

Regulatory  Flexibility  Act 

The  proposed  rule,  if  promulgated, 
will  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities. 
This  conclusion  is  based  on  all 
information  presently  available  to  the 
Department  concerning  the  employment 
of  individuals  c^  special  minimum  wages 
under  section  14(c)  of  FLSA.  The 
Secretary  has  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  to  this  effect. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1960.  the  ii^ormation 
collection  requirements  that  are 
included  in  this  regulation  have  been  or 
will  be  submitted  for  approval  to  the 
Office  of  Management  and  Budget 

This  document  was  prepared  under 
the  direction  and  control  of  Paula  V. 
Smith,  Administrator,  Wage  and  Hour 
Division.  Employment  Standards 
Administration,  U.S.  Department  of 
Labor. 

List  of  Subjecto  in  29  CFR  Part  525 

Handicapped.  Hospitals.  Minimum 
wages. 

Accordingly,  it  is  proposed  to  amend 
Chapter  V  of  Title  29  of  the  Code  of 
Federal  Regulations  as  set  forth  below. 


Signed  at  Washington,  DC,  on  the  17th  day 
of  May  1988. 
Ann  McLaugiilia, 
Secretary  of  Labor. 
Frad  W.  Alvam. 

Assistant  Secretary  for  Employment 
Standards. 
Paula  V.  Smith, 
Administrator,  Wage  and  Hour  Division. 

PART  524— [REMOVED] 

1.  Part  524,  Special  Minimum  Wages 
for  Handicapped  Workers  in 
Competitive  Employment,  is  removed. 

PART  529-{REMOVEO] 

2.  Part  529,  Employment  of  Patient 
Workers  in  Hospitals  and  Institutions  at 
Subminimum  Wages,  is  removed. 

3.  Part  525  is  revised  to  read  as 
follows: 

PART  525-EMPLOYMENT  OF 
WORKERS  WITH  DISABILmES 
UNDER  SPECIAL  CERTIFICATES 

525.1  Introduction. 

525.2  Purpose  and  scope. 
525J    Deflnitiona. 

525.4  Patient  workers. 

525.5  Wage  payments. 

525.6  Compensable  time. 

525.7  Application  for  certificates. 

525.8  Special  provisions  for  temporary 
authority. 

525.9  Criteria  for  employment  of  workers 
with  disabilities  under  certificates  at 
special  minimum  wage  rates. 

525.10  Prevailing  wage  rates. 

525.11  Issuance  of  certificates. 

525.12  Terms  and  conditions  of  special 
minimum  wage  certiflcates. 

525.13  Renewal  of  special  minimum  wage 
certificates. 

525.14  Posting  of  notices. 

525.15  Industrial  homework. 

525.16  Records  to  be  kept  by  employers. 

525.17  Revocation  of  certiflcates. 

525.18  Review. 

525.19  Investigations  and  hearings. 

525.20  RelaUon  to  other  laws. 

525.21  Lowering  of  wage  rates. 

525.22  Employee's  right  to  petition. 

525.23  Work  activities  centers. 

525.24  Advisory  Committee  on  Special 
Minimum  Wages. 

Authority:  52  stat  lOeO.  as  amended  (29 
use  201-219):  Pub.  L 99-486, 100 stat.  1229 
(29  U.S.C.  214). 

S52S.1    Introduetioa 

The  Fair  Labor  Standards 
Amendments  of  1986  (Pub.  L  99-486. 100 
Stat.  1229)  substantially  revised  those 
provisions  of  the  Fair  Labor  Standards 
Act  of  1938  (29  U.S.C.  201)  (FLSA) 
permitting  the  employment  of 
individuals  handicapped  for  the  work  to 
be  performed  (workers  with  disabilities) 


at  special  minimum  wage  rates  below 
the  rate  that  would  otherwise  be 
required  by  statute.  These  provisions 
are  codified  at  section  14(c)  of  the  FLSA 
and: 

(a)  Provide  for  the  employment  under 
certificates  of  individuals  with 
disabilities  at  special  minimum  wage 
rates  which  are  commensurate  with 
those  paid  to  nonhandieapped  workers 
employed  in  the  vicinity  for  essentially 
the  same  type,  quality,  and  quantity  of 
work; 

(b)  Require  employers  to  provide 
written  assurance  that  wage  rates  of 
individuals  paid  on  an  hourly  rate  basis 
be  reviewed  at  least  once  every  six 
months  and  that  the  wages  of  all 
employees  be  reviewed  at  least  annually 
to  reflect  changes  in  the  prevailing 
wages  paid  to  experienced 
nonhandieapped  individuals  employed 
in  the  locality  for  essentially  the  same 
type  of  work; 

(c)  Prohibit  ^ployerii  from  reducing 
the  wage  rates  prescribed  by  certificate 
in  effect  on  June  1. 1986.  for  two  years; 

(d)  Permit  the  continuance  or 
establishment  of  woric  activities  centers; 
and 

(e)  Provide  that  any  employee 
receiving  a  special  minimum  wage  rate 
■pursuant  to  section  14(c),  or  the  parent 
or  guardian  of  such  an  employee,  may 
petition  for  a  review  of  that  wage  rate 
by  an  administrative  law  judge. 


§S2&2   Purpoeeendi 

The  regulations  in  this  Part  govern  the 
issuance  of  all  certificates  authorizing 
the  employment  of  workers  with 
disabilities  at  special  minimum  wages 
pursuant  to  section  14(c)  of  FLSA. 

{ 525,3    OefkiHionB, 

(a)  "FLSA"  means  the  Fair  Labor 
Standards  Act  of  1938.  as  amended. 

(b)  "Secretary"  means  the  Secretary 
'of  Labor  or  the  Secretary  of  Labor's 

authorized  representative. 

(c)  "Administrator"  means  the 
Administrator  of  the  Wage  and  Hour 
Division,  U.S.  Department  of  Labor,  or 
the  Administrator's  authorized 
representative. 

(d)  "Worker  with  a  disability"  for  the 
purpose  of  this  Part  means  an  individual 
whose  earning  or  productive  capacity  is 
impaired  by  age,  physical  or  mental 
deficiency,  or  injury  for  the  work  to  be 
performed. 

(e)  "Patient  worker"  means  a  worker 
wnth  a  disability,  as  defined  above, 
employed  by  a  hospital  or  institution 
provitUng.  residential  care  where  such 
worker  receives  treatment  or  care 
without  regard  to  whether  such  woriier 
is  a  resident  of  the  establishment 


(f)  "Hospital  or  institution,"  hereafter 
referred  to  as  "institution."  is  a  pubUc  or 
private,  nonprofit  or  profit  facility 
primarily  engaged  in  (Le..  more  than  50 
percent  of  the  income  is  attributable  to) 
providing  residential  care  for  the  sick, 
the  aged,  or  the  mentally  ill  or  defective.* 
including  but  not  limited  to  nursing 
homes,  intermediate  care  facilities,  rest 
homes,  convalescent  homes,  homes  for 
the  elderly  and  infirm,  halfway  houses, 
residential  centers  for  drug  addicts  or 
alcoholics,  and  the  like,  whether 
licensed  or  not  licensed. 

(g)  "Employ"  is  defined  in  FLSA  as  "to 
suffer  or  permit  to  woiic."  An 
employment  relationship  arises 
whenever  an  individual  including  a 
worker  with  a  disability  is  suffered  or 
permitted  to  woric.  The  determination  of 
an  employment  relationship  does  not 
depend  upon  the  level  of  performance  or 
whether  Uie  work  is  of  some  therapeutic 
benefit 

(h)  "Special  minimum  wage"  is  the 
wage  paid  pursuant  to  a  certificate 
issued  under  this  Part  to  a  worker  with  a 
disability.  Such  a  wage  is  less  than  the 
minimum  wage,  but  is  conunensurate 
with  the  wages  paid  to  experienced 
nondisabled  workers  performing 
essentially  the  same  woric  in  the  vicinity 
in  which  the  individual  under  the 
certificate  is  employed. 

(i)  "Commensurate"  wage  means  the 
wage  paid  to  a  worker  widi  a  disability 
which  is  based  on  the  woricer's 
individual  productivity  in  proportion  to 
the  wage  and  productivity  of 
experienced  nondisabled  woricers 
performing  essentially  the  same  type, 
quality,  and  quantity  of  work  in  the 
vicinity  in  which  the  individual  under 
certificate  is  employed.  For  example,  the 
commensurate  wage  of  a  worker  widi  a 
disability  who  is  75%  as  productive  as 
the  average  experienced  nondisabled 
worker,  taking  into  consideration  the 
type,  quality,  and  quantity  of  work  of 
the  disabled  worker,  would  be  set  at 
75%  of  the  wage  paid  to  the  nondisabled 
worker. 

(j)  "Vicinity"  or  "locality"  means  the 
geographic  area  from  which  the  labor 
force  of  the  community  is  drawn. 

S  52S.4    Patient  wofliert. 

With  respect  to  patient  workers,  as 
defined  in  §  525.3(e).  a  major  factor  in 
determining  if  an  employment 
relationship  exists  is  whether  the.  work 
performed  is  of  any  consequential 
economic  benefit  to  the  institution. 
Generally,  work  shall  be  considered  to 
be  of  consequential  economic  benefit  if 
it  is  of  the  type  that  workers  without 
disabilities  normally  perform,  in  whole 
or  in  part  in  the  institution  or  elsewhere. 
However,  a  patient  does  not  become  an 


employee  if  he  or  she  merely  performs 
personal  housekeeping  chores,  such  as 
maintaining  his  or  her  own  quarters,  or 
receives  a  token  remuneration  in 
connection  with  such  services.  Nor  does 
the  patient  become  an  employee  if 
engaged  in  such  activities  as  making 
craft  products,  where  die  patient 
voluntarily  participates  in  such 
activities  and  the  products  become  the 
property  of  the  patient  making  them,  or 
all  of  the  funds  resulting  ttom  the  sale  of 
the  products  are  divided  among  the 
patient  participants  or  are  used  in 
purchasing  additional  materials  for  the 
craft  products. 

S  525,8    WeQ*  psymenti, 

(a)  An  individual  whose  earning  or 
productive  capacity  is  not  impaired  for 
the  work  being  performed  cannot  be 
employed  under  a  certificate  issued 
pursuant  to  this  Part  and  must  be  paid  at 
least  the  applicable  minimum  wage.  An 
individual  whose  earning  or  productive 
capacity  is  impaired  to  the  extent  that 
the  individual  is  unable  to  earn  at  least 
the  applicable  minimum  wage  may  be 
paid  a  special  minimum  wage,  but  only 
after  the  employer  has  obtained  a 
certificate  authorizing  payment  of  a 
special  minimum  wage  from  the 
appropriate  office  of  the  Wage  and  Hour 
Division  of  the  Department  of  Labor. 

(b)  With  respect  to  patient  woricers 
employed  in  residential  care  facilities 
such  as  nursing  homes,  hospitals,  and 
institutions,  no  deductions  can  be  made 
from  such  individuals'  commensurate 
wages  to  cover  the  cost  of  room,  board, 
or  other  services  provided  by  the 
facility.  Such  an  individual  must  receive 
his  or  her  wages  free  and  clear,  except 
for  amounts  deducted  for  taxes  assessed 
against  the  employee  and  any  voluntary 
wage  assignments  directed  by  the 
employee.  (See  Part  531  of  this  tide.) 
However,  it  is  not  the  intention  of  these 
regulations  to  preclude  the  residential 
care  facility  thereafter  from  assessing  or 
collecting  charges  for  room,  board,  and 
other  services  actually  provided  to  an 
individual  to  the  extent  permitted  by 
applicable  Federal  or  State  law  and  on 
the  same  basis  as  it  assesses  and 
collects  from  nonworking  patients. 

{  525.6    CompensaMe  Ume. 

Individuals  employed  subject  to  this 
part  must  be  compensated  for  all  hours 
worked.  Compensable  time  includes  not 
only  those  hours  during  which  the 
individual  is  actually  performing 
productive  work  but  also  includes  those 
hours  when  no  work  is  performed  but 
the  individual  is  required  by  the 
employer  to  remain  available  for  the 
next  assignment.  However,  where  the 
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indivkhnl  is  completely  lelieved  from 
duty  and  is  not  required  to  remain 
available  for  the  n«(t  assi^nnent,  such 
time  will  not  be  considered 
compensable  time.  For  example,  an 
individual  employed  by  a  rehabilitation 
facility  would  not  be  engaged  in  a 
compensable  activity  where  such 
individual  is  comi^etely  relieved  from 
duty  but  i«  provided  therapy  or  the 
opportunity  to  participate  in  an 
alternate  program  or  activity  in  the 
facility  not  invotving  work  and  not  ' 
directly  related  to  the  worker's  |ob  (e.g., 
self-help  skills  training,  recreation,  or 
vocational  training).  The  burden  of 
establishing  that  such  hours  an  not 
compensable  rests  with  the  facility  and 
such  hours  must  be  cleerty 
distinguishable  from  compensable 
hours.  (For  further  informatitm  on 
compensable  time  mider  FLSA,  see  Part 
785  of  this  title.)  i 

I 
9S2SJ    ApplcattentorcartMicataa.     ' 

(a)  Application  for  a  certificate  may 
be  filed  by  any  employer  with  the 
Regional  Office  of  the  Wage  and  Hour 
Division  having  administrative 
jurisdiction  over  the  geographic  area  in 
which  the  employment  is  to  t^ce  place. 

(b)  The«mplc^er  shall  provid^ 
answers  to  all  of  the  questions 
contained  on  the  application  form. 

(c)  The  application  shall  be  signed  by 
the  employer  or  the  en^iloyer's 
authorized  representative. 

fSlSul 


is  required  or  certification  is  denied,  the 
applicant  will  receive  notification  from 
the  Wage  and  Hour  Division. 

IS2S.9   Orttortafor 


(a)  Temporary  authority  may  be 
granted  to  an  employer  permitting  dw 
employment  of  woricers  with  disabilities 
pursuant  to  a  vocational  rehabilitation 
program  of  the  Veterans  Administration 
Ibr  veterans  with  a  service-incnrred 
disability  or  a  vocational  rehabilitation 
program  administered  by  a  State 
agency. 

(b)  Temporary  authority  is  effective 
for  90  days  from  the  date  the 
appropriate  section  of  the  applicatioB 
form  is  signed  and  completed  by  the 
duly  designated  representative  of  the 
State  ^ency  or  the  Veterans  ] 
Admintstration.  Such  aothority  may  hot 
be  renewed  or  extended  by  the  issuing 
agency. 

(c)  The  signed  application  constitutes 
the  temporary  authority  to  en^ploy 
workers  with  disabilities  at  apodal 
minimum  wage  rates.  A  copy  of  the 
application  mustiie  forwarded  wiAin  10 
days  to  the  appropriate  BegioBal  O^cx 
of  the  Wage  axid  Hour  Division.  Upon 
receipt,  the  ae|rfiaatioB  wiU  be  reviewed 
and.  where  appropriate, -a  certificate 
will 'be  issued'by  dn  Wage  and  Honr 
Division.  Where  additioMl  inlormation 


(a)  In  order  to  determine  that  special 
minimum  wage  rates  may  lawfully  be 
paid,  the  following  criteria  will  be 
considered: 

(1)  The  nature  and  extent  of  the 
disabilities  of  the  individuals  enqjloyed; 

(2)  The  prevailing  wages  of 
experienced  employees  not  handicapped 
for  the  job  who  are  employed  in  the 
vicinity  in  industry  engaged  in  work 
comparable  to  that  perfuruied  at  the 
special  minimum  wage  rale; 

(3)  The  comparative  productivity  of 
the  workers  with  disabilities  and  the 
experiencnl  Jiondisabled  workers 
employed  in  the  vicinity  in  comparable 
work:  and. 

(4)  The  wage  rates  to  be  paid  to  die 
woikers  with  disabilities  for  work 
comparable  to  that  perfiormed  by 
experienced  nondisabled  workfns. 

(b)  In  order  to  be  granted  a  certificate 
authorizing  the  employment  of  workers 
with  disabilities  at  special  minimum 
wage  rates,  the  employer  must  provide 
the  following  written  assaranoes 
concerning  the  enyiloyment  of  vratkers 
subject  to  section  M(c)  as  required  by 
FLSA: 

(1)  In  the  case  of  individuals  paid 
hourty  rates,  the  fecial  ntiiiimum  wage 
rates  will  be  reviewed  by  dw-employer 
at  periodic  intervals  at  a  minimum  of 
once  every  six  months,  and 

(2)  Wages  for  aH  emphqwes  wiQ  be 
adjusted  by  the  emtrieyer  art  periodic 
intervals  «t  a  »n<ntmmn  4)f  once  eacii 
year  to  reflect  dianges  in  the  prewiling 
wages  paid  to  experienced  msndisaWed 
individuals  employed  te  the  locality  for 
essenttalty  the  same  type  of  work. 

9526.10   rnifaiinii  wags  iiss 

(a)  An  employer,  wlioae  -work  force 
primarily  consists  of  nondisabled 
wari«BrspBrfarBiiing:thesanie  work  as 
the  woriGBris)  with  disabilities  employed 
under  a  special  minimnm  wage 
certificate,  may  use  as  the  prevailing 
wage  the  wage  rate  paid  to  the 
experienced  nondissibled  enQiloyees  of 
the 'lb  m. 

.(b)  Otheremployers  having  a  work 
force  primarily  composed  Of  workers 
with  disabilities  nmstdetermine  the 
prevailing<wage  for  die  work  performed 
by  ascertaining -ftie' wage  rates^Mid 
expenenead'QQiulisaUad  wuckers  in  die 
vicinity.  Sach  data  maybe  obtained  ^ 
surveying  « teprsaeBtative  eample  of 
simHar-i^zad  orlargereompanies  in-die 
vicinity-offering  similar  services  or  by 


contacting  othersouBces.  sudi  as  die 
Bureau  of  LaborStattsdcs  and  in  certain 
instances  private  and  State  employment 
services.  If  comparable  work  cannot  be 
found  in  the  area  defined  by  the 
geo^pfaic  hibormaiket,  the  closest 
comparable  commmiity  may  be  used. 

(c)  The  prevailing  wage  must  be  based 
upon  die  wageTatepaid  to  experienced 
nondisabled  woricets.  An  experienced 
nondisabled -worker  is  one  who  has 
become  proficient  in  the  job 
performance  and  who  is  not  receiving 
entry  level  wages.  Employment  services 
whidi  onty  provide  errtiy  level  wage 
data  are  not  acceptable  as  sources  for 
prevailing  wage  information  as  required 
in  this  Part. 

(d)  Hie  prevailing  wage  miist  be 
based  upon  woric  utilizing  similar 
methods  and  equipment.  Where  the 
employer  is  miable  to  obtain  the 
prevailing  wage  for  a  specfiic  job  to  be 
performed  on  the  premises,  such  as 
collating  documents,  it  would  be 
acceptable  to  use  as  the  prevailing  wage 
the  wage  paid  to  experienced 
individuals  employed  insimflar  jobs, 
such  as  file  clerk  or  general  office  clerk, 
requiring  the  same  general  skill  levels. 

(e)  The  following  information  should 
be  recorded  in  documenting  the 
determination  of  inevailing  wage  rates: 

(1)  Date  of  contact  widi  firm  or  other 
source; 

(2)  Name,  address,  and  phone  number 
of  firm  or  other aousce  contacted; 

(3)  Individual  contacted  within  firm  or 
source; 

t4)llfb  of  individual  contacted; 

(5)  Wage  rate  inioBnation  provided; 

(6)  Brief  description  of  work  for  which 
wage  information  is  provided; 

(7)  Basis  for  die  amohnion  diat  wage 
rate  is  not  baaed  apm  an-entiy  Jevel 
position.  See^alao  f  fi2SJlQ(c). 

|f)  The  prevailing  wage  may  not  be 
less  than  the  minimum  wage  specified  in 
section  6(a)  of  the  RJ&A. 


S  S2S.1 1  -lesuanee  of  cactlfleatea. 

(a)  Upon  consideratioB'of  the  criteria 
dted  in  this  Part  the  Administator  may 
issue  a  spedal  certificate. 

(b)  If  a  special  minimum  wage 
certificate  is  issued,  a  copy  shall  be  sent 
to  the  employer.  If  denied,  the  employer 
will  be  notified  in  wiitiag  and  told  the 
reasoBsior&e  denial  as-well  as  the 
right  to  petition  under  {  525.18. 

SlBS.1t 


(a)  A-spedal  minimum  wage 
certificate  shaU  speuUy  ttie  .terms  and 
condifioiis  onder  wbkdi  Itis  ^granted. 

(b)  A  spedaiinlnimum  wage 
cert^cate  shall  appty  to  all  workera 


employed  by  the  employer  to  which  the 
special  certificate  is  granted  provided 
such  workers  are  in  fact  disabled  for  the 
work  they  are  to  perform. 

(c)  A  special  minimuin  wage 
certificate  shall  be  effective  for  a  period 
to  be  designated  by  the  Administrator. 
Workers  with  disabilities  may  be  paid 
wages  lower  than  the  statutory 
minimum  wage  rate  set  forth  in  section  6 
of  FLSA  only  during  the  elective  period 
of  the  certificate. 

(d)  Workera  paid  under  special 
minimum  wage  certificates  shall  be  paid 
wages  commensurate  with  those  paid 
experienced  nondisabled  woricera 
employed  in  the  vicinity  in  which  they 
are  employed  for  essentially  the  same 
type,  quality,  and  quantity  of  work. 

(e)  Workera  with  disabilities  shall  be 
paid  not  less  than  one  and  one-half  time 
their  regular  rates  of  pay  for  all  houra 
worked  in  excess  of  the  maximum 
wori(week  applicable  under  section  7  of 
FLSA. 

(f)  The  wages  of  all  workera  paid  a 
spedal  minimum  wage  under  this  part 
shall  be  adjusted  by  the  employer  at 
periodic  intervals  at  a  minimum  of  once 
a  year  to  reflect  changes  in  the 
prevailing  wages  paid  to  experienced 
nonhandicapped  individuals  employed 
in  the  locality  for  essentially  the  same 
type  of  work. 

(g)  Each  worker  with  a  disability  and. 
where  appropriate,  a  parent  or  guardian 
of  the  worker,  shall  be  informed,  orally 
and  in  writing,  of  the  terms  of  the 
certificate  under  which  such  worker  is 
employed. 

(h)  In  establishing  piece  rates  for 
workera  with  disabilities,  the  following 
criteria  shall  be  used: 

(1)  Industrial  work  measurement 
methods  such  as  stop  watch  time 
studies,  predetermined  time  systems, 
standard  data,  or  other  measurement 
methods  (hereinafter  referred  to  as 
"work  measurement  methods")  shall  be 
used  by  the  employer  to  establish 
standard  production  rates  of  non- 
handicapped  workera. 
■  (i)  The  piece  rates  shall  be  based  on 
the  standard  production  rates  (number 
of  units  an  experienced  worker  not 
disabled  for  the  work  is  expected  to 
produce  per  hour)  and  the  prevailing 
industry  wage  rate  paid  experienced 
.  nondisabled  workera  in  the  vicinity  for 
essentially  the  same  type  and  quality  of 
work  or  for  work  requiring  similar  skill. 
(Prevailing  industry  wage  rate  divided 
by  the  standard  number  of  units  per 
hour  equals  the  piece  rate.) 

(ii)  Piece  rates  shall  not  be  less  than 
the  prevailing  piece  rates  paid 
experienced  workera  not  disabled  for 
the  work  doing  the  same  or  similar  work 
in  the  vicinity  when  such  piece  rates  can 


be  compared  with  the  actual 
employment  situations. 

(2)  Any  work  measurement  method 
used  to  establish  piece  rates  shall  be 
verifiable  through  the  use  of  established 
industrial  work  measurement 
techniques. 

(i)  If  stop  watch  time  studies  are 
made,  they  shall  be  made  with  a  peraon 
or  pereons  whose  productivity 
represents  normal  or  near  normal 
performance.  If  their  productivity  does 
not  represent  normal  or  near  normal 
performance,  adjustments  of 
performance  shall  be  made.  Such 
adjustments,  sometimes  called 
"performance  rating"  or  "leveling"  shall 
be  made  only  by  a  peraon 
knowledgeable  in  this  technique,  as 
evidenced  by  successful  competition  of 
training  in  this  area.  The  persons  tested 
should  be  given  time  to  practice  the 
work  to  be  performed  in  order  to 
provide  them  with  an  opportunity  to 
overcome  the  initial  learning  curve.  The 
persons  tested  shall  be  trained  to  use 
the  specific  work  method  and  tools 
which  are  available  to  workera  with  . 
disabilities  employed  under  special 
minimum  wage  certificates. 

(it)  Appropriate  time  shall  be  allowed 
for  peraonal  time,  fatigue,  and 
unavoidable  delays.  Generally,  not  less 
than  15%  allowances  (9-10  minutes  per 
hour)  shall  be  used  in  conducting  time 
studies. 

(iii)  Work  measurements  shall  be 
conducted  using  the  same  work  method 
that  will  be  utilized  by  the  majority  of 
workera  with  disabilities.  When 
modifications  are  made  to  production 
methods  to  accommodate  special  needs 
of  individual  workera  with  disabilities, 
additional  time  studies  need  not  be 
conducted  where  the  modifications 
enable  the  workera  with  disabilities  to 
perform  the  work  or  increase 
productivity. 

(i)  Each  worker  with  a  disability 
employed  on  a  piece  rate  basis  should 
be  paid  full  earnings.  Employera  may 
"pool"  earnings  only  where  piece  rates 
cannot  be  established  for  each 
individual  worker.  An  example  of  this 
situation  is  a  team  production  operation 
where  each  worker's  individual 
contribution  to  the  finished  product 
cannot  be  determined  separately. 
However,  in  such  situations,  the 
employer  should  make  every  effort  to 
objectively  divide  the  earnings 
according  to  the  productivity  level  of 
each  individual  worker. 

(j)  The  following  terms  shall  be  met 
for  woikera  with  disabilities  employed 
at  houriy  rates: 

(1)  Hourly  rates  shall  be  based  upon 
the  prevailing  hourly  wage  rates  paid  to 
experienced  workera  not  disabled  for 


the  job  doing  essentially  the  same  type 
of  work  and  using  similar  methods  or 
equipment  in  the  vicinity.  See  also 
§  525.10. 

(2)  An  initial  evaluation  of  a  worker's 
productivity  shall  be  made  within  the 
firat  month  after  employment  begins  in 
order  to  determine  the  appropriate  rate 
of  pay.  The  results  of  the  evaluation 
shall  be  recorded  and  the  worker's 
wages  shall  be  adjusted  accordingly  no 
later  than  the  firat  complete  pay  period 
following  the  initial  evaluation. 

(3)  Upon  completion  of  not  more  than 
six  months  of  employment,  a  review 
shall  be  made  with  respect  to  the 
quantity  and  quality  of  work  of  each 
hourly-rated  worker  with  a  disability  as 
compared  to  that  of  nondisabled 
workera  engaged  in  similar  work  or 
work  requiring  similar  skills  and  the 
findings  shall  be  recorded.  The  worker's 
productivity  shall  then  be  reviewed  and 
the  findings  recorded  at  least  every  6 
months  thereafter.  A  review  and 
recording  of  productivity  shall  also  be 
made  during  the  firat  6  months  after  a 
worker  changes  jobs  and  at  least  every  6 
months  thereafter.  The  worker's  wages 
shall  be  adjusted  accordingly  no  later 
than  the  first  complete  pay  period 
following  each  review. 

S  525.13    Renewal  of  special  minimum 
waQS  certificates. 

(a)  Applications  may  be  filed  for 
renewal  of  spedal  minimum  wage 
certificates. 

(b)  If  an  application  for  renewal  has 
been  properly  and  timely  filed,  an 
existing  special  minimum  wage 
certificate  shall  remain  in  effect  until  the 
application  for  renewal  has  been 
granted  or  denied. 

(c)  Workera  with  disabilities  may 
continue  to  be  paid  special  minimum 
wages  after  notice  that  an  application 
for  renewal  has  been  denied  if  review  of 
such  denial  is  requested  in  accordance 
with  this  part.  However,  if  the  denial  is 
affirmed  on  review,  the  employer  shall 
reimburae  any  worker  paid  a  special 
minimum  wage  in  an  amount  equal  to 
the  difference  between  the  applicable 
minimum  wage  and  the  lower  wage  paid 
such  worker  retroactive  to  the 
expiration  date  of  the  certificate. 

§52i>.14    Posting  of  notices. 

Every  employer  having  workers  who 
are  employed  under  special  minimum 
wage  certificates  shall  at  all  times 
display  a  poster  as  prescribed  by  the 
Administrator.  Such  a  poster  will 
explain,  in  general  terms,  the  conditions 
under  which  special  minimum  wages 
must  be  paid  and  be  posted  in  a 
conspicuous  place  on  the  employer's 
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»a 


pnmiaeswbeieit  may  he;i«adfly 
observed  by  the  workers  «itfa 
disabHitiss.  the  pazents  and  guardians  of 
such  workers,  and  other  workers. 

S52&VS   iDdirtMartMMnMvMiL  .        ' 

ia)  Where  the  employer  is  an 
organization  or  institution  cariying  XMit  a 
recognized  program  of  rehabilitation  for 
workers  with  disabilities  <andholda  a 
special  certificate  issued  punuant  to 
this  part  certiGcation  under  tegulations 
governing  the  emplojonent  of  industrial 
homewotkers  (29  CFR  Part  530)  is  not 
required. 

(b)  For  aD  odio-  types  of  employees, 
spedahmles  ap|dy  to  the  employment  of 
homeworkars  in  &e -following 
industries:  Jewelry  manufacturing,  j 
knitted  outerwear,  gloves  and  mittens, 
button  and  buckle,  handkerchief 
manufacturing,  embroideiies,  and 
women's  apparel.  See  29X]FRPart  S30. 

S51S.-W 


fivery  employer  of  workera  employed 
under  aapecial  minimom  wage 
certificate  under  this  part  shall  maintain 
and  have  available  fbir  inspection 
resords  indicating: 

(a)  Veilfioation  of  the  workers' 
disabilities  and,  where -the  disability 
cannot  be  readily  observed,  appropriate 
medical  or  psychiatric  reports,  or  results 
of  psychological  tests; 

(b)%vi4ence  of  the  productivity  of 
each  WBoricer  with  a  ditsability  gathered 
on  a  continuing  basis  or  at  periodic 
intervals  (not  to  exceed  six  months  in 
the  case  df  employees  paid  hourly  wage 
rates): 

(c)  The  prevailing  wages  paid  woricere 
not  disabled  ior  the  job  performed  who 
are  employed  in  industry  in  the  vicinity 
for  essentially  flie  -same  type  of  work 
using  siattlar  methods  and  equipment  as 
that  used  byaacfa  worker  with 
disabilities  employed  imder  a  special 
minimum  wage  cntificate  jsee  also 
SS2SdO(fa)aBd(d)); 

(d)  The  psodttction  standards  (work 
measurement)  and  supporting 
documentation  for  nondisabled  workers 
for  each  job  being  performed  by  workers 
with  disabilities  employed  under  special 
certificates;  and 

(e)  The  records  required  ander  all  of 
the  applicable  provisions  of  Part  516  of 
this  title,  except  that  any  provision 
pertaining  tohomewoAer  handbooks 
shall  not  be  aiqiiicable  to  workmv  with 
disabilities  emplayed  l^  a  recognised 
nonprt^  rehafailitatiffli  Polity  and  who 
are  working  in  or  about  a  home,      ; 
apartment  tenement,  or  room  in  a 
residential  establishmeat.  See  fi  625.15 
above.  Records  required  by  th»  section 
shall  be  maintained  and  preserved  for 


the  periods  apecifisd:iniPml  Stt  of  Ifais 
Tide. 

§52Sj17    IUwocstton.of  osrtMlcatss. 

(a)1\.«peaial  minimum  wage 
certificate  may  be  revoked  for  cause  at 
any  time.  A  certificate  may  be  revoked: 

(1)  As  (rf  the  date  of  issuance,  if  It  is 
found  that  misteiwgsentations  or  false 
statementsihave  been  aiadsin  obtaining 
the  cedificale  or  in-petnitliag  a  worker 
with  a  disability  to  be  «nploy«d 
theseander; 

(2)  As  of  the<date  at  violation,  if  itiis 
found  that  any  of  the  pnvisionS'Of  flSA 
or  of  the  terms  of  the- certificate  base 
been  violated;  or 

(3)  As  of  the  date  of  notice  of 
revocstioa.  Jf  it  is  found  that  the 
GCTtifioatete  ns  Jflatgn-necessary  in 
orda  to  prevent  csrtaifanent  tif 
oppottu^tiesior'empiayaisnt  or  that 
the  requireoents  (tf  ilns^mt  other  '^lan 
those  rafanad  toin:(2)  above  have  not 
been  compbed^di. 

(b)  If  a  petiticmior'review  is  filed 
under  seDtion  i  S2S.18  iff  this  Part -tiie 
effective  jdate  of  the  levocatioB  dfiall  be 
postponed  until  action  is  taken  thereon. 
However,  if  the  levocatian  order  is 
affirmed  on  review, 'the  employer  sh^ 
reimburseiai^  wnker  wlA  a  disability 
paid  a  qtcdal  niiainmm'wage  in  sn 
amount  equal 'to  ^eiMiawice  between 
the  applicable  miramumivage  and 'the 
lower  wage  paid  such  worker 
retroactive  to  the  effective  date  of 
revocation. 

(c)  Except  in  cases  of  willfulness  «■ 
those  in  which  the  public  interest 
requires  otherwise,  before  any 
oertificate  shall  be  revoked,  facts  or 
conduct  wriach  may  warrant  such  action 
shall %e  caUed  to^eattmtion  of  die 
employer  in  «vriting  end  such  employer 
shall  he  afforded  an  opportrmity  te 
demonstrate  or  achieve  compHence  with 
all  legal  requirements. 


§S2Sl1« 

Any  person  aggrieved  by  any  action 
of  the  Administrator  taken  pursuant  to 
this  part  may,  witbin  60  days  or  such 
additional  time  as  the  Administrator 
may  allow,  file  with  the  Administrator  a 
petition  for  review.  Such  review,  if 
granted,  shall  be  made  by  the 
Administrator.  Other  interested  persons, 
to  the  extent  it  is  deemed  appropriate, 
may  be  afforded  an  opportunity  to 
present  data  and  views. 


iteupiasciftidata  and 

views. 

$525.20    R«t«tloa4»«liMr.lWM. 

No  provision  «rf ^tfais  Part  or  of  ai^ 
special  inininitnnaage  certificate  osaed 
under  tliis  pact  sfaallsKcasc 
noncompliHacs'Wtth  Bigr  oflwr  Fedoal 
or  State  law-orsamiBipal  ocdiaance 
establahtegbighBratais  lards. 


S  525.19    , ^ 

The  Administrator  may  conduct  an 
investigatian.  which  may  include  a 
hearing,  prior  to  taking  any  action 
pursuant  to  this  part  To  die  extent  it  is 
deemed  appropriate,  the  AdministiBtor 
may  provide  an  apportunity  to  otho' 


952SJt1    LowaringoTi 

(a)  Na  aaiployarjnBy-.ze«fatce  the 

■mimmiiiii  hniirjy'.«»^y»ato  goaranteed 

by:a  ^wcialminiRHmssipe  certifiaate 
in  efi^  on  jnae  1.3MB.»f;aiqr  aivai<ker 
with  ilissUiities;faoB:)uiie  1. 1906  until 
May  SI,  IflBS,  wdtfaontiprior 
authorialiaa  «rf  lfaB.^eBi8tary. 

(b)  This^irovision  sppliss to  those 
^oritars-  artth  ^tsafaliHias  who  were: 

(f)-biplD]red«dariiig^ei>ay  period 
which  Hidladed  June  1. 1986,  «ven  if  no 
work  was  performed  during  that  pay 
period;  and. 

(2)  Employed  under  a  group  or 
individual  special  mininram-wage 
certificate  which  specified  a  minimum 
guaranteed  rate,  i.e..  a  special  certificate 
issued  underionner  section  14(c)  (1)  or 
[2m  Of  FESA. 

(c)  In  oiderto  obtain  autiioritylo 
lower  the  wage  rate  of  a  worker  with  a 
disability  to  whom  this  provision  applies 
to  a  rate  below  the  certificate  rate,  the 
employer  must  subaiit  information  as 
prescribed  under  this  part  to  the 
appropriate  Regional  Office  of  the  Wage 
and  Hour  Divisioa  The  burden  of 
establishing  the  necessity-of  lowerii^ 
the  wagetjf  a  woricer  with  a  disability 
rests  with  the  employer. 

(d)iln  reviewing  a  reqisst  to  lower  a 
wage  rate  of  a  worker  with  a  disability, 
the. Administrator  will  consider 
documented-evideoce  of  the  following: 

(1)  Any  change  in  the  woriter's 
disabling  condition  which  has  a 
substantially  negative  impact  on  his  or 
her  productive  capacity; 

(2)  Any  changein -the  type  of  work 
being  prafotmed  ia  die  £adlity  which 
wonld  affnit  die  ptoductivity  of  the 
woricer^with  a  disability  or  which  would 
result  in  the  application  of  a  lower 
prevailing-wage  rate; 

[S)  Any  change  in,  general  economic 
conditions  in  ftie  locality  in  which  the 
work  is  peifarawd  wUchresults  in 
lowerinevaiMng  wage  rates. 

(e)  A  wage  rate  msy  not  be  lowered 
until  author isatiun  is  obtained  from  the 
Administrator. 

952S.22   Emplsyaa'attgX  to^rtttton. 

fa)  Anyampkiyae'Bsceiving  a  special 
minimumaHage  at  anrte  specified 
parauantiD  subssuliuu  14(c)  ai  FISA  or 


the  parent  or  guardian  of  such  an 
employee  may  petition  the  Secretary  to 
obtain  a  review  of  such  special 
minimum  wage  rate.  No  particular  form 
of  petition  is  required,  except  that  a 
petition  must  be  signed  by  the 
individual,  or  the  parent  or  guardian  of 
the  individual,  and  should  contain  the 
name  and  address  of  the  employee  and 
the  name  and  address  of  the  employee's 
employer.  A  petition  may  be  filed  in 
-  person  or  by  mail  with  the 
Administrator  of  the  Wage  and  Hour 
Division.  Employment  Standards 
Administration,  U.S.  Department  of 
Labor,  Room  S3502, 200  Constitution 
Avenue  NW.,  Washington,  DC  20210. 
Upon  receipt  the  petition  shall  be 
forwarded  immediately  to  the  Chief 
Administrative  Law  Judge. 

(b)  Upon  receipt  of  a  petition,  the 
Chief  Administrative  Law  Judge  shall, 
within  10  days  of  the  receipt  of  the 

'  petition  by  the  Secretary,  appoint  an 
Administrative  Law  Judge  (ALJ)  to  hear 
the  case.  Upon  receipt  the  ALJ  shall 
notify  the  employer  named  in  the 
petition.  The  ALJ  shall  also  notify  the 
employee,  the  employer,  the 
Administrator,  and  the  Associate 
Solicitor  for  Fair  Labor  Standards  of  the 
time  and  place  of  the  hearing.  The  date 
of  the  hearing  shall  be  not  more  than  30 
days  after  the  assignment  of  the  case  to 

•  the  ALJ.  All  the  parties  shall  be  given  at 
least  eight  days  notice  of  such  hearing. 
Because  of  the  time  constraints  imposed 
by  the  statute,  requests  for 

■  postponement  shall  be  granted  only 
sparingly  and  for  compelling  reasons. 

(c)  Hearings  held  under  thds  subpart 
shall  be  conducted,  consistent  with 

.  statutory  time  limitations,  imder  the 
Department's  rules  of  practice  and 
procedure  for  administrative  hearings 
found  in  29  CFR  Part  18.  There  shall  be  a 
minimum  of  formality  in  the  proceeding 
consistent  with  orderly  procedure.  Any 
employer  who  intends  to  participate  in 
the  proceeding  shall  provide  to  die  ALJ, 
and  shall  serve  on  the  petitioner  and  the 
Associate  Solicitor  for  Fair  Labor 
Standards  no  later  than  15  days  prior  to 
the  commencement  of  the  hearing,  that 
documentary  evidence  pertaining  to  the 
employee  or  employees  identified  in  the 
petition  which  is  contained  in  the 
records  required  by  §  525.16(a),  (b),  (c) 
and  (d).  The  Administrator  shall  be 


permitted  to  participate  by  counsel  in 
the  proceeding  upon  application. 

(d)  In  determining  whether  any 
special  minimum  wage  rate  is  justified, 
the  ALJ  shall  consider,  to  the  extent 
evidence  is  available,  the  productivity  of 
the  employee  or  employees  identified  in 
the  petition  and  the  conditions  under 
which  such  productivity  was  measured, 
and  the  productivity  of  other  employees 
performing  work  of  essentially  the  same 
type  and  quality  for  other  employers  in 
the  same  vicinity  and  the  conditions 
under  which  sudi  productivity  was 
measured.  In  these  proceedings,  the 
burden  of  proof  on  all  matters  relating  to 
the  propriety  of  a  wage  at  issue  shall 
rest  with  the  employer. 

(e)  The  ALJ  shall  issue  a  decision 
within  30  days  after  the  termination  of 
the  hearing  and  shall  serve  the  decision 
on  the  Administrator  and  all  interested 
parties  by  Express  Mail  or  other  similar 
system  guaranteeing  one-day  delivery. 
The  decision  shall  contain  appropriate 
findings  and  conclusions  and  an  order.  If 
the  ALJ  finds  that  the  special  minimum 
wage  being  paid  or  which  has  been  paid 
is  not  justified,  the  order  shall  specify 
the  lawful  rate  and  the  period  of 
employment  to  which  the  rate  is 
applicable.  In  the  absence  of  evidence 
sufficient  to  support  the  conclusion  that 
the  proper  wage  should  be  less  than  the 
minimum  wage,  the  ALJ  shall  order  that 
the  minimum  wage  be  paid. 

(f)  Within  15  days  after  the  date  of  the 
decision  of  the  ALJ,  any  interested  party 
who  seeks  review  thereof  may  request 
review  by  the  Secretary.  No  particular 
form  of  request  is  required,  except  that  a 
request  must  be  in  writing  and  must 
attach  a  copy  of  the  ALJ's  decision. 
Requests  for  review  shall  be  filed  with 
the  Secretary  of  Labor,  200  Constitution 
Ave..  NW..  Washington,  DC  20210.  Any 
other  interested  party  may  file  a  reply 
thereto  with  the  Secretary  and  the 
Administrator  within  5  working  days  of 
receipt  of  such  request  for  review.  The 
request  for  review  and  reply  thereto 
shall  be  transmitted  by  the 
Administrator  to  all  interested  parties 
by  Express  Mail  or  other  similar  system 
guaranteeing  one-day  delivery. 

(g)  The  decision  of  the  ALJ  shall  be 
deemed  to  be  final  agency  action  30 
days  after  issuance  thereof,  unless 
within  30  days  of  the  date  of  the 


decision  the  Secretary  grants  a  request 
to  review  the  decision.  Where  such 
request  for  review  is  granted,  within  30 
days  after  receipt  of  such  request  the 
Secretary  shall  review  the  record  and 
shall  either  adopt  the  decision  of  the 
ALJ  or  issue  exceptions.  The  decision  of 
the  ALJ,  together  with  any  exceptions 
issued  by  the  Secretary,  shall  be  deemed 
to  be  a  final  agency  action. 

(h)  Within  30  days  of  issuance  of  the 
final  action  of  the  Secretary  reviewing 
the  decision  of  the  ALJ  or  declining  to 
grant  such  review,  any  person  adversely 
affected  or  aggrieved  by  such  action 
may  seek  judicial  review  pursuant  to 
Chapter  7  of  Title  5,  United  States  Code. 
The  record  of  the  case,  including  the 
record  of  proceedings  before  the  ALJ, 
shall  be  transmitted  by  the  Secretary  to 
the  appropriate  court  pursuant  to  the 
rules  of  such  court. 

S52S.23    WorksctMtlssCMiters. 

Nothing  in  these  regulations  shall  be 
interpreted  to  prevent  an  employer  from 
maintaining  or  establishing  work 
activities  centers  to  provide  therapeutic 
activities  for  workers  with  disabilities 
as  long  as  the  employer  complies  with 
the  requirements  of  this  Part.  Work 
activities  centers  shall  include  centers 
plarmed  and  designed  exclusively  to 
provide  therapeutic  activities  for 
workers  with  disabilities  whose 
physical  or  mental  impairment  is  so 
severe  as  to  make  their  productive 
capacity  inconsequential.  Any 
establishment  whose  workers  with 
disabilities  are  employed  must  comply 
with  the  requirements  of  this  part, 
regardless  of  the  designation  of  such 
establishment 

§525.24    Advisory  Commmse  on  Special 
Mlnlniuin  WsQsa. 

The  Advisory  Committee  on  Special 
Minimum  Wages  appointed  periodically 
by  the  Secretary  shall  advise  and  made 
recommendations  to  the  Administrator 
concerning  the  administration  and 
enforcement  of  this  part  and  the  need 
for  amendments  thereof  and  for  such 
other  purposes  as  may  be  desired  by  the 
Administrator. 

[PR  Doc  8a-1140S  Filed  5-l»-88: 8:45  am] 
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OFFICE  OF  MANAGEMEMT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals  , 

May  1. 1988. 

i 

This  report  is  submitted  in  fulfillment 
of  the  requirements  of  section  1014(e)  of 
the  Impoundment  Control  Act  of  1974 
(Pub.  L  9S-344).  Section  1014(e)  provides 
for  a  monthly  report  listing  all  budget 
authority  for  this  fiscal  year  for  which, 
as  of  the  first  day  of  the  month,  a  special 
message  has  been  transmitted  to  the 
Congress. 


This  report  gives  the  status  as  of  May 
1, 1988  of  22  deferrals  contained  in  the 
three  special  messages  of  FY  1988.  There 
have  been  no  rescissions  proposed. 
These  messages  were  transmitted  to  the 
Congress  on  October  1  and  29. 1987  and 
February  19. 1988: 

Rescissions  (Table  A  and  Attachment  A) 

As  of  May  1. 1988,  there  were  no 
rescission  proposals  pending  before  the 
Congress. 

Deferrals  (Table  B  and  Attachment  B) 

As  of  May  1. 1988,  $6,288.4  million  in 
budget  authority  was  being  deferred 
from  obligation.  Attachment  B  shows 


the  history  and  status  of  each  deferral 
reported  during  FY  1988. 

InformatioD  from  Special  Messages 

The  special  messages  containing 
information  on  the  deferrals  covered  by 
this  cumulative  report  are  printed  in  the 
Federal  Register  listed  below: 
Vol.  52.  FR  p.  37739.  Thursday.  October 

8.1987 
Vol.  52,  FR  p.  42400.  Wednesday. 

November  4. 1987 
Vol.  53.  FR  p.  6734.  Wednesday.  March 

2.1988 
lames  C  MlUer  III. 
Director. 

MUMQ  CODE  3110-01-M 


TABLE  A 
STATUS  OF  1988  RESCISSIONS 


Attachments 


Amount 
(In  millions 
of  dollars) 

Rescissions  proposed  by  the  President 0 
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Pending  before  the  Congress 0 

****************************** 

TABLE  B 
STATUS  OF  1988  DEFERRALS 

Amount 
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of  dollars) 

Deferrals  proposed  by  the  President 9,310.0 
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Currently  before  the  Congress 6,288.4 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  81, 63, 65, 121.  and  135 
[Docii«t  Na  2S14«;  Notic*  No.  8«-4] 

AntW)rug  Program  for  Personnel 
Engaged  in  Specified  Aviation 
Activities 

aqcncy:  Federal  Aviation 
Administration  (FAA),  DOT. 
Acnoic  Notice  of  public  hearings. 
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summary:  On  March  14, 1988.  the 
Federal  Aviation  Administration  (FAA) 
pubhshed  a  notice  of  proposed 
rulemaking  entitled  "Anti-Drug  Program 
for  Personnel  Engaged  in  Specified 
Aviation  Activities"  (53  FR  8368).  That 
notice  stated  that  the  FAA  was 
considering  holding  a  public  hearing  on 
the  proposal.  The  FAA  has  determined 
that  pubUc  hearings  would  be  useful  in 
this  rulemaking  proceeding.  This  notice 
announces  a  series  of  three  public 
hearings  to  solicit  information 
concerning  the  proposed  rule  and  to 
address  the  issues  and  questions 
contained  in  the  notice  of  proposed 
rulemaking.  Information  gathered  at  the 
public  hearings  will  be  included  in 
Docket  No.  25148  and  will  be  reviewed 
and  evaluated  by  the  FAA  in 
conjimction  with  the  rulemaking  i 
proceeding.  j 

DATES:  The  hearings  are  scheduled  for 
9:00  a.m.  on  June  2  and  June  3. 1988,  in 
Washington,  DC;  9:00  a.m.  on  June  7. 
1988,  in  Denver.  Colorado:  and  9«)  a.m. 
on  June  9, 1988.  in  San  Francisco, 
California.  Registration  for  each  hearing 
wll  begin  at  8:00  a.m.  on  the  date  of  the 
hearing  at  each  location;  the  registration 
period  will  end  at  8:45  a.m.  The  FAA 
anticipates  that  each  hearing  will 
adjourn  at  or  before  5:00  p.m.  The 
hearing  officer  has  sole  discretion  to 
extend  the  time  of  the  hearing. 

An  individual  or  representative  of  an 
organization  must  request  an 
opportunity  lo  make  a  statement  at  a 
hearing  at  least  7  days  before  the  date  of 
the  particular  hearing  that  the  individual 
or  representative  plans  to  attend.  A 
request  to  make  a  statement  at  a  hearing 
must  be  directed  to  the  person  listed  in 
the  section  "FOR  further  information 
CONTACT."  Only  those  individuals  who 
make  a  request  within  the  deadline  will 
be  initially  scheduled  to  make  a 
statement  at  the  hearing.  A  request  to 
make  a  statement  that  is  received  after 
the  deadline  may  be  accepted  at  the  sole 
discretion  of  the  hearing  officer.  The 
FAA  requests  that  an  individual  or 
representative  submit  an  advance  copy 
of  a  statement  or  material  to  be 


presented  at  the  hearing  to  the  FAA  at 
least  7  days  before  the  date  of  the 
hearing  that  an  individual  or 
representative  plans  to  attend. 
ADDRESSES:  The  public  hearings  will  be 
held  on  the  following  dates  at  the 
following  locations: 
Date  and  Location: 
June  2  and  3. 1988— FAA 

Headquarters,  FAA  Auditorium. 

Third  Floor,  800  Independence 

Avenue  SW..  Washington,  DC. 
June  7. 1988— Embassy  Suites,  Denver 

Airport,  4444  North  Havana  Street. 

Denver,  Colorado  (303)  375-0400. 
June  9, 1988— Clarion  Hotel.  San 

Francisco  Airport,  401  East  Millbrae 

Avenue,  Millbrae,  California  (414) 

692-6363. 

FOR  FURTHER  INFORMATION  CONTACT 

Requests  to  make  a  statement  at  any 
hearing  or  inquiries  about  the  logistics 
of  a  hearing  should  be  directed  to  Ms. 
Rose  Strauss- Vender,  Safety 
Regulations  Division  (APR-200),  Office 
of  Program  and  Regulations 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW,  Washington,  DC  20591; 
telephone  (202)  267-9681.  Questions 
concerning  the  subject  matter  of  the 
notice  of  proposed  rulemaking  should  be 
directed  to  Dr.  Robert  S.  Bartanowicz  or 
Ms.  Rose  Strauss- Vender,  Safety 
Regulations  Division  (APR-200).  Office 
of  Program  and  Regulations 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone  (202)  267-9677  or  (202)  267- 
9681. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  14, 1988,  the  FAA  published 
a  notice  of  proposed  rulemaking  (NPRM) 
entitled  "Anti-Drug  Program  for 
Personnel  Engaged  in  Specified  Aviation 
Activities"  (53  FR  8368).  The  NPRM 
proposes  rules  to  require  domestic  and 
supplemental  air  carriers,  commercial 
operators  of  large  aircraft,  air  taxi 
operators,  commercial  operators,  certain 
contractors  to  these  operators,  and  air 
traffic  control  facilities  not  operated  by 
FAA  or  the  U.S.  military  to  have  an  anti- 
drug program  for  employees  who  , 
perform  sensitive  safety-  and  security- 
related  functions.  Testing  under  the 
proposed  rules  would  be  conducted 
prior  to  employment,  periodically, 
randomly,  after  an  accident,  and  based 
on  reasonable  cause.  The  NPRM  also 
requests  comments  on  how  to  provide 
employers  with  the  maximum  flexibility 
in  designing  company-specific  programs. 
In  addition,  the  NPRM  seeks  comments 
on  a  regulatory  alternative  for  the 


rehabilitation  to  be  off'ered  to 
employees. 

At  the  time  the  NPRM  was  issued,  the 
FAA  was  considering  holding  a  public 
hearing  on  the  proposal.  The  FAA  has 
determined  that  public  hearings  would 
be  useful  in  this  rulemaking  proceeding. 
Information  gathered  at  the  public 
hearings  will  be  included  in  Docket  No. 
25148.  This  information  will  be  reviewed 
and  evaluated  by  the  FAA  in 
conjunction  with  the  rulemaking 
proceeding. 

The  NPRM  included  many  questions 
regarding  the  proposed  rules,  including 
specific  questions  about  implementation 
of  a  program  for  small  operators,  costs 
associated  with  the  proposed  program, 
and  alternatives  to  the  proposed 
rehabilitation  requirements.  The 
questions  contained  in  the  NPRM  will 
not  be  repeated  in  Uiis  notice.  The  FAA 
is  interested  in  information  on  any 
aspect  of  the  proposed  rule,  fiut,  the 
FAA  is  also  interested  in  obtaining 
specific,  factual  information  regarding 
any  other  anti-drug  programs,  "success" 
rates  of  those  programs  based  on  the 
population  of  individuals  involved  in  the 
program,  and  difficulties  that  may  be 
encountered  during  implementation  of 
an  anti-drug  program. 

An  individual  is  not  required  to  make 
a  statement  at  a  hearing  in  order  to 
participate  in  this  rulemaking 
proceeding.  Any  individual  may  submit 
comments  to  the  NPRM  to  the  FAA 
Rules  Docket  (Docket  No.  25148)  instead 
of,  or  in  addition  to,  making  a  statement 
at  a  hearing.  Comments  to  the  NPRM 
must  be  mailed  or  delivered,  in 
duplicate,  to  the  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  ATTN:  Rules  Docket  (AGC- 
204),  Room  915G,  Docket  No.  25148,  800 
Independence  Avenue  SW., 
Washington,  DC  20591.  Comments  must 
be  received  by  June  13, 1988.  The 
comments  may  be  reviewed  in  Room 
915G  between  8:30  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

After  the  deadline  for  a  request  to 
make  a  statement  has  passed,  the  FAA 
will  develop  an  agenda  for  each  hearing. 
The  agenda  will  be  distributed  to 
participants  during  registi-ation  for  each 
hearing.  The  hearing  officer  has  sole 
discretion  to  determine  whether  an 
individual,  whose  request  was 
submitted  after  the  deadline,  may  make 
a  statement  at  the  hearing. 

Hearing  Procedures 

The  following  procedures  are 
established  by  the  FAA  to  facilitate  the 
hearings: 


1.  The  hearing  will  be  open  to  all 
persons  who  register  on  the  day  of  the 
hearing  subject  to  the  availability  of 
space  in  the  hearing  room. 

2.  An  individual,  whether  speaking  in 
a  personal  or  private  capacity  or 
speaking  in  a  representative  capacity  on 
behalf  of  a  company,  union,  trade 
association  or  organization,  is  limited  to 
a  15-minute  statement  at  any  hearing. 
The  time  limits  are  intended  to  provide 
an  opportunity  for  a  wide  variety  of 
individuals  and  representatives  to  make 
a  statement  at  a  hearing.  The  time  limits 
are  not  intended  to  limit  discussion  on 
paicticular  issues  or  to  narrow  the  scope 
of  the  hearing.  The  hearing  officer  has 
sole  discretion  to  grant  additional  time 
for  a  statement  at  the  hearing  if,  at  the 
time  the  individual  requests  an 
opportunity  to  make  a  statement  at  a 
hearing,  the  individual  provides  an 
estimate  of  the  amount  of  additional 
time  needed  and  sets  forth  reasons 
showing  that  the  15-minute  time  limit  is 
insufficient. 


3.  The  FAA  requests  that  persons 
participating  at  a  hearing  provide 
sufficient  copies  of  their  statement,  and 
any  other  material  to  be  included  in  the 
record,  for  distribution  to  the  hearing 
officer,  members  of  the  hearing  panel, 
and  other  participants  at  the  hearing. 
The  FAA  estimates  that  a  minimum  of 
25  copies  of  a  statement,  and  any  other 
material  to  be  included  in  the  record, 
will  be  needed  for  distribution. 

4.  Statements  may  be  made  by  the 
hearing  officer  or  any  member  of  the 
hearing  panel  to  clarify  issues  or 
facilitate  discussion  during  the  hearing. 
Any  statements  made  during  the  hearing 
are  not  intended  to  be,  and  should  not 
be  construed  as,  a  position  of  the  FAA 
with  respect  to  the  rulemaking 
proceeding. 

5.  The  hearing  will  be  recorded  by  a 
court  reporter.  A  transcript  of  the 
hearings  and  any  material  accepted  by 
the  hearing  officer  during  the  hearing  to 
be  included  in  the  record  will  be 
included  in  Docket  25148  of  the 


proposed  rule.  Any  person  interested  in 
purchasing  a  copy  of  the  transcript 
should  contact  die  court  reporter 
directly. 

6.  The  hearings  are  designed  to  solicit 
public  views  and  information  on  the 
proposed  rule.  Therefore,  the  hearings 
will  be  conducted  in  an  informal  and 
nonadversarial  manner.  An  individual 
or  representative  will  not  be  subject  to 
cross-examination  by  any  other 
participant;  the  hearing  officer  or  any 
member  of  the  hearing  panel  is  entitled 
to  ask  questions  in  order  to  clarify  the 
statement  made  at  the  hearing  or 
material  accepted  by  the  hearing  officer 
during  the  hearing. 

Issued  in  Washington.  DC  on  May  16. 1968. 
Robert  ].  Dame, 

Deputy  Director,  Office  of  Program  and 
Regulations  Management 
[FR  Doc.  88-11314  Filed  5-18-88: 1:55  pm] 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:  Any  person  who  uses  the  Federal  Register  and  Code  of 

Federal  Regulations. 

WHO        The  Office  of  the  Federal  Register. 

WHAT:      Free  public  brieflngs  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

WHY:        To  provide  the  public  with  access  to  information 

necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 
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WASHINGTON,  DC 

WHEN: 

May  26;  at  9:00  a.m. 

WHERE: 

Office  of  the  Federal  Register, 

First  Floor  Conference  Room, 

1100  L  Street  NW.,  Washington.  DC 

RESERVATIONS: 

Laurice  Clark.  202-523-3517 

KANSAS  CITY,  MO 

WHEN: 

June  10;  at  9:00  a.m. 

WHERE: 

Room  147-148, 

Federal  Building, 

601  East  12th  Street. 

Kansas  City,  MO 

RESERVATIONS: 

Call  the  St.  Louis  Federal  Information 

Center; 

Missouri: 

1-800-392-7711 

Kansas: 

l-aOO-432-2934 

NEW  YORK,  NY 

WHEN: 

June  13;  at  1:00  p.m. 

WHERE: 

Room  305C. 

28  Federal  Plaza, 
New  York,  NY 
RESERVATIONS:  Call  Arlene  Shapiro  or  Stephen  Colon  at 
the  New  York  Federal  Information  Center, 
212-284-4810. 
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Agriculture  Department 

See  also  Animal  and  Plant  Health  Inspection  Service: 
Farmers  Home  Administration;  Food  and  Nutrition 
Service:  Rural  Electrification  Administration 

ROLES 

Organization,  functions,  and  authority  delegations: 
Special  Services,  Assistant  Secretary,  et  al..  18253 

Alcohol,  Drug  Abuse,  and  Mental  Health  Administration 
Nonccs 

Meetings;  advisory  committees: 
June;  correction.  18352 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Plant-related  quarantine,  domestic: 
Mediterranean  fruit  fly,  18258 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Centers  for  Disease  Control 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Acquired  ImmunodeHciency  Syndrome  (AIDS) — 
Perinatal  infections  with  HIV  and  AIDS  prevention. 
18352 
Meetings: 
Scientific  Counselors  Board  (NIOSH),  18355 

Commerce  Department 

See  International  Trade  Admliustration:  National  Oceanic 
and  Atmospheric  Administration;  National  Technical 
Information  Service 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Pakistan.  18331 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act,  18371 

Copyright  Royalty  Tribunal 

NOTICES 

Cable  royalty  fees; 
Distribution  proceedings;  correction,  18372 

Defense  Department 

PROPOSED  RULES 

Acquisition  regulations: 
Foreign  acquisitions;  balance  of  payments  program; 

evaluation  factors,  18307 
Nonprofit  organizations.  18306 
.Sales  of  U.S.  products  and  technology;  recoupment  of 
nonrecurring  costs,  18307 
NOTICES 
Meetings: 
Wage  Committee.  18332 
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Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  deteiwinations,  etc.: 
Willis,  Robert  E.  M.D..  18359 
Woodbridge  Pharmacy.  Inc.,  18360 

Energy  Department 

See  also  Eneiigy  Research  OfTice;  Federal  Energy  Regulatory 
Commission 

NOTICES 

Meetings: 
National  Petroleum  Council,  18332 

Energy  Research  Office 

NOTICES 

Meetings: 
Basic  Energy  Sciences  Advisory  Committee,  18333 

Environmental  Protection  Agency 

NOTICES 

Toxic  and  hazardous  substances  control: 
Premanufacture  exemption  applications,  18341 

Executive  Office  of  the  President 

See  Presidential  Commission  on  the  Human 

Immimodeficiency  Virus  Epidemic;  Presidential 
Documents 

Export  Administration 

See  International  Trade  Administration 

Farmers  Home  Administration 

PROPOSED  RULES 

Program  regulations: 
Agricultural  Credit  Act;  implementation,  18392 

Federal  Aviation  Administration 

PROPOSED  RULES 

Aircraft: 
Tiu'bine  engine  powered  airplanes;  fuel  venting  and 
exhaust  emission  requirements,  18530 
Airworthiness  directives: 
Transport  category  airplanes — 
Fuel  tank  access  panels;  design  standards,  18528 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Arkansas,  18283 

Indiana,  18284 
(2  documents) 

Iowa,  18284 

Oklahoma.  18285 
PROPOSED  RULES 

Radio  stations;  table  of  assignments: 

California.  18305 

Mississippi,  18306 
Television  broadcasting: 

Network  representation  of  TV  stations  in  national  spot 
sales.  18305 
NOTICES 

Meetings: 
Advanced  Television  Service  Advisory  Committee.  18342 
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Meetings;  Sunshine  Act  18371 
Applications,  hearings,  determinations,  etc.: 

Brimark  Broadcasting  et  al.,  18342 

Empire  Broadcasting,  Inc..  et  al.,  18342 

Great  Lakes  Radio  Corp.  et  al,  18342 

Martz,  Timothy  D.,  et  al..  18343 

Moore,  W.  B..  Jr..  et  al..  18343 

Spanish  Aural  Services  Co.  et  aL  18343 

Federal  Energy  Regulatory  Commission 
Nonccs 

Electric  rate;  small  power  production  and  interlocking 
directorate  filings  etc.: 

Pacific  Gas  &  Electric  Co.  et  al.,  18333 
Environmental  statements;  availability,  etc.: 

Northeast  U.S.  pipeline  projects;  technical  conference  and 
settlement  discussions.  18338 
Hydroelectric  applications 

(2  documents),  18335 
Natiu-al  gas  certificate  filings: 

Tennessee  Gas  Pipeline  Co.  et  aL,  18336 

Trunkline  Gas  Co.  et  al.,  18337 
Applications,  hearings,  determinations,  etc.: 

PennEast  Gas  Services  Co.  et  al.,  1.8339 

Southern  Natural  Gas  Co.,  18340 
(2  documents] 

Transcontinental  Gas  Pipe  Line  Corp.,  18341 

West  Texas  Gas,  Inc.,  18341 

Federal  Highway  Administration 

RULES 

Payment  procedures: 
Railroad  work;  reimbursement,  18275 

Federal  Home  l.oan  Banic  Board 

RULES 

Federal  home  loan  bank  system: 
Stock  issuance  and  form;  uncertificated  or  book  entry 
form,  18261 
Federal  Savings  and  Loan  Insurance  Corporation,  etc.: 

Adjustable-rate  mortgage  home  loan  disclosures,  18262 
Nonccs 
Meetings: 

Federal  Savings  &  Loan  Advisory  Council,  18344 
Applications,  hearings,  determinations,  etc.: 
Apollo  Savings  &  Loan  Co..  18344 
Baltimore  American  Savings  Bank,  F.S.B.,  18344 
First  Federal  Savings  &  Loan  Association  of  Hopkins 

County.  18344 
First  Federal  Savings  &  Loan  Association  of  McNairy 

County,  18344 
First  Federal  Savings  &  Loan  Association  of  Okaloosa 

County,  18345 
Poinsett  Federal  Savings  &  Loan  Association  of  Travelers 
Rest.  18345 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  18345 

(2  documents) 
Freight  forwarder  licenses: 
Glodevan  Int'l  Transport,  Inc.,  et  al.,  18346 

Federal  Reserve  System  , 

NOTICES  ' 

Applications,  hearings,  determinations,  etc.: 
Baltimore  Bancorp.  18346 
Black.  James.  16346 


First  Jermyn  Corp.  et  al.,  18347 
Otto  Bremer  Foundation  et  al.,  18347 
Wright  Bancgroup  Co.,  18347 

Federal  Trade  Commission 

RULES 

Prohibited  trade  practices: 
Prince  George's  County  Doctors'  Hospital  medical  staff. 

18273 
Volkswagen  of  America,  Inc.,  et  al.,  18274 

NOTICES 

Premerger  notification  waiting  periods:  early  termination. 
18348 

Fish  and  Wildlife  Service 

RULES 

Importation,  exportation,  and  transportation  of  wildlife: 
Humane  and  healthful  transportation  to  U.S.  of  wild 
animals  and  birds,  18287 
NOTICES 

Marine  mammal  permit  applications,  18357 
(2  documents) 

Food  and  Drug  Administration 

RULES 

Organization,  funqtions,  and  authority  delegations: 
Center  for  Drug  Evaluation  and  Research,  Director  and 
Deputy  Director,  18274 

Food  and  Nutrition  Service 

PROPOSED  RULES 

Child  nutrition  programs: 
School  breakfast  program — 
Nutritional  improvements  and  offer  versus  serve,  18289, 

HeaNti  and  Human  Services  DefMrtment 

See  also  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration:  Centers  for  Disease  Control;  Food  and 
Drug  Administration;  National  Institutes  of  Health; 
Social  Security  Administration 

NOTICES 

Grants  and  cooperative  agreements: 
Long  term  care  research.  18349 

Human  Immunodeficiency  Virus  Epidemic  Presidential 
Commission 

See  Presidential  Commission  on  the  Human 
Immunodeficiency  Virus  Epidemic 

Immigration  and  Naturalization  Service 

RULES 

Immigration: 
Conunuter  aliens,  18259 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau: 
National  Paric  Service;  Reclamation  Bureau 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Charitable  contributions  of  property 

Correction,  18372 
Safe-haven  interest  rates  and  rental  charges  for 
commonly  controlled  taxpayers,  18276 
PROPOSED  RULES 
Income  taxes: 
Charitable  contributions  of  property;  claims 
Correction,  18372 


Temporary  employment;  information  reporting  and 
backup  witholding 
Correction,  18372 
NOTICES 
Meetings: 
Commissioner's  Advisory  Group.  18370 

International  Trade  Administration 

RULES 

Export  licensing: 
Commodity  control  list— 
Metal-working  machinery,  etc.,  18271 

IHOTICES 

Antidumping: 

Photo  albums  and  filler  pages  from  Korea,  18233 
Antidumping  and  countervailing  duties: 

Administrative  review;  requests,  18324 
Countervailing  duties: 

Portland  hydraulic  cement  and  cement  clinker  from 
Mexico.  18325 
Short  supply  determinations: 

Flat-rolled  steel.  18328 
Applications,  hearings,  determinations,  etc.: 

University  of  California  et  al..  18329 

Justice  Department 

See  also  Drug  Enforcement  Administration;  Immigration  and 

Naturalization  Service 
NOTICES 
Pollution  control;  consent  judgments: 

Continental  Steel  Corp.  et  al..  18358 

Dietzgen  Corp.,  18358 

IT  Corp.,  18359 

Land  Management  Bureau 

RULES 

Public  land  orders: 
Alaska,  18282, 18283 
(3  documents) 
NOTICES 

Realty  actions;  sales,  leases,  etc.: 
Arizona.  18355 
California,  18356 
(2  documents) 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
Aeronautics  Advisory  Committee.  18360 
(2  documents) 

National  Credit  Union  Administration 

RULES 

Federal  credit  unions: 
Investment  and  deposit  activities;  selection  of  securities 
dealers  and  unsuitable  investment  practices,  18268 

National  Economic  Commission 

NOTICES 
Meetings,  18361 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
18361 


National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 
Fuel  system  integrity;  petition  denied,  18318 

NOTICES 

New  car  assessment  program: 
Deformable  moving  barrier  crash  test  results  and 
analysis,  18369 

National  Institute  for  Occupationai  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Institutes  of  Health 

NOTICES 

Meetings: 
Acquired  Immunodeficiency  Syndrome  Program  Advisory 

Committee,  18355 
National  Heart,  Lung,  and  Blood  Institute.  18355 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Meetings: 

North  Pacific  Fishery  Management  Council.  18330 
Permits: 

Marine  mammals.  16330 

National  Parte  Service 

PROPOSED  RULES 

Tax  benefits;  historic  buildings  rehabilitation,  18292 

NOTICES 

Environmental  statements;  availability,  etc.: 
Padre  Island  national  Seashore.  TX.  18358 

National  Technical  Information  Service 

NOTICES 

Patent  licenses,  exclusive: 
Genzyme  Corp.,  18331 
Minco  Products.  Inc..  18331 

Nuclear  Regulatory  Commission 

RULES 

Production  and  utilization  facilities;  domestic  licensing: 
Severe  accident  policy  guidance;  meeting,  18260 

NOTICES 

Environmental  statements;  availability,  etc.: 

Commonwealth  Edison  Co..  18361 

Public  Service  Co.  of  New  Hampshire.  18362 
Meetings: 

Reactor  Safeguards  Advisory  Committee.  18363 
Applications,  hearings,  determinations,  etc.: 

Virginia  Electric  &  Power  Co..  18364 

Wisconsin  Public  Service  Corp..  18365 

Presidential  Commission  on  the  Human 
immunodeficiency  Virus  Epidemic 

NOTICES 

Meetings,  18366 

Presidential  Documents 

PROCLAMATION 

Special  observances: 
Rural  Health  Awareness  Week,  18543 

Public  Health  Service 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Centers  for  Disease  Control;  Food  and 
Drug  Administration;  National  Institutes  of  Health 
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Reclamation  Bureau 

NOTICES 

Central  Valley  Project,  CA: 
Irrigation  ratesetting  policy  approval  and  availability, 
18357 


Rural  Electrification  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Tri-State  Generation  &  Transmission  Association, 
18233 


Inc., 


Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  unlisted  trading  privileges: 
Boston  Stock  Exchange,  Inc.,  18367 

(2  documents] 
Cincinnati  Stock  Exchange,  Inc.,  18367 
Pacific  Stock  Exchange,  Inc.,  18368 
Philadelphia  Stock  Exchange,  Inc.,  18369 

SmaH  Business  Administration 

NOTICES  I 

Meetings:  ! 

National  Small  Business  Development  Center  Advisory 
Board,  18369 
Meetings;  regional  advisory  councils: 

Connecticut,  18369 

Maryland,  18369 

Mississippi,  183C9 

Social  Security  Administration 

PROPOSED  RULES 

Supplemental  security  income: 
Direct  payment  of  fees  to  representatives;  prohibition, 
18292 


Part  III 

Department  of  Transportation,  Federal  Aviation 
Administration,  18526 

Part  IV 

Department  of  Transportation,  Federal  Aviation 
Administration,  18530 

PartV 

The  President,  18543 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  also  Federal  Aviation  Administration;  Federal  Highway 
Administration;  National  Highway  Traffic  Safety 
Administration;  Urban  Mass  lYansportation 
Administration  I 

RULES  \ 

Minority  business  enterprises  participation  in  DOT 
programs;  application  to  FAA  airport  financial 
assistance  program,  18285 


Treasury  Department 

See  Internal  Revenue  Service 


Urt>an  Mass  Transportation  Administration 

PROPOSED  RULES 

Buy  American  requirements;  audio-visual  training 
equipment  waiver,  18320 


Separate  Parts  In  This  Issue 

Part  II  ! 

Department  of  Agriculture,  Farmers  Home  Administration, 
18392 
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This  section  o»  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Ffderal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Office  Of  the  Secretary 
7CFRPart2 

Revisions  of  Delegations  of  Autfiority 

aqency:  Department  of  Agriculture. 
action:  Final  rule. 

summary:  This  rule  revises  the 
delegations  of  authority  by  the  Secretary 
of  Agriculture  to  acconunodate  the 
provisions  of  House  Joint  Resolution 
395,  making  further  continuing 
appropriations  for  the  fiscal  year  ending 
September  30. 1988  (Pub.  L  100-202;  101 
StaL  1329).  The  rule  delegates  authority 
from  the  Secretary  to  the  Assistant 
Secretary  for  Special  Services  and  to  the 
Chiefs  of  the  Forest  Service  and  Soil 
Conservation  Service.  The  rule  also 
removes  the  delegations  of  authority 
formerly  granted  to  the  Assistant 
Secretary  and  Deputy  Assistant 
Secretary  for  Natural  Resources  and 
Environment  and  reserves  to  the 
Secretary  certain  authorities  formerly 
reserved  to  the  Assistant  Secretary  for 
Natural  Resources  and  Environment. 
EFFECnve  DATE:  This  rule  is  effective 
May  23, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  L  Rice,  Deputy  Chief  for 
Administration,  Forest  Service,  USDA, 
P.O.  Box  96090,  Washington.  DC  20090- 
6090,  (202)  447-6707  or  John  W.  Peterson, 
Deputy  Chief  for  Administration,  Soil 
Conservation  Service,  USDA,  P.O.  Box 
2890.  Washingto'h,  DC  20013  (202)  447- 
6297. 

SUPPLEMENTARY  INFORMATION:  The  act 

making  further  continuing 
appropriations  for  fiscal  year  1988 
abolished  the  office  of  the  Assistant 
Secretary  for  Natural  Resources  and 
Environment  and  established  a  new 
office  of  Assistant  Secretary  for  Special 
Services.  The  action  necessitates 


revision  of  the  delegations  of  authority 
by  the  Secretary  of  Agriculture  to 
provide  for  the  orderly  continuation  of 
forestry,  soil  conservation,  and 
environmental  programs  of  the 
Department. 

The  revisions  of  delegated  authority  in 
this  rulemaking  essentially  continue  the 
delegations  of  authority  to  the  Chiefs  of 
the  Forest  Service  and  Soil  Conservation 
Service  previously  delegated  by  the 
Assistant  Secretary  for  Natural 
Resources  and  Environment.  The  rule, 
however,  does  grant  a  few  new 
authorities  to  each  Chief  that  were 
formerly  exercised  by  the  Assistant 
Secretary.  The  delegation  of  these 
additional  authorities  is  necessary  to 
achieve  the  manageable  assignment  and 
performance  of  responsibilities  within 
the  Department 

The  new  authorities  delegated  to  the 
Chief  of  the  Forest  Service  include: 

1.  Authority  to  issue  proposed  rules. 
Except  for  final  hiles  issued  pursuant  to 
36  CFR  261.70,  the  authority  to  issue 
final  rules  is  reserved  to  the  Secretary. 

2.  Authority  to  approve  the  acquisition 
of  lands  or  interests  in  lands  under  the 
Weeks  Act  of  March  1, 1911,  and  other 
authorities  up  to  $250,000  in  value. 
Delegation  of  this  authority  is  consistent 
with  the  scope  of  the  Chiefs  other 
authorities  for  land  acquisition.  Under 
current  delegations  set  forth  at  7  CFR 
2.60(a)(2).  the  Chief  has  long  had 
authority  to  approve  acquisition  of  lands 
for  addition  to  the  National  Forest 
System  except  for  Weeks  Act 
acquisitions  of  $25,000  or  more.  Weeks 
Act  acquisitions  through  purchase  or 
exchange  represented  only  11%  of  the 
total  acquisitions  by  the  Forest  Service 
in  1987. 

3.  Authority  to  divide  into  and 
designate  as  national  forests  contiguous 
tracts  of  34)00  acres  or  less  acquired 
under  or  subject  to  the  Weeks  Act  of 
1911,  as  amended.  The  authority  to 
divide  and  designate  all  other  lands 
acquired  under  or  subject  to  the  Weeks 
Act  is  reserved  to  the  Secretary. 

4.  Authority  to  perform  all 
responsibilities  of  the  Secretary  under 
the  Wild  and  Scenic  Rivers  Act,  except 
recommendations  on  establishing  new 
rivers  or  adding  to  existing  rivers.  This 
authority  includes,  but  is  not  limited  to, 
making  determinations  on  issuance  of 
water  resource  project  licenses  and 
permits,  conducting  comprehensive 
planning  for  Wild  and  Scenic  Rivers  on 


National  Forest  lands,  and 
administering  units  of  the  National  Wild 
and  Scenic  Rivers  System  and  has  been 
exercised  by  the  Chief  for  many  years 
under  the  authority  to  administer  and 
manage^e  National  Forest  System. 
Because  questions  as  to  the  Chiefs 
authority  hqve  arisen  fix)m  time  to  time, 
the  Department  is  taking  this 
opportunity  to  expressly  delegate  this 
authority  to  the  Chief. 

This  final  rule  also  makes  several 
technical  corrections  and.  clarifications 
to  existing  delegations  to  the  Chief  of 
the  Forest  Service.  Specifically,  the  rule: 

1.  Revises  the  characterization  of  the 
term  forestry  as  used  in  the  delegations 
to  be  consistent  with  the  congressional 
direction  for  management  of  the 
resources  of  the  National  Forest  System 
as  set  forth  in  the  Multiple-Use, 
Sustained- Yield  Act  of  1960  (16  U.S.C. 
528-531]  and  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C 
1701). 

2.  Revises  the  Chiefs  authority  to  act 
as  custodian  of  Bankhead-Jones  Farm 
Tenant  Act  lands  to  include  authority  to 
administer  reserved  and  reversionary 
interests  in  lands  previously  conveyed 
to  States  or  local  agencies.  The  existing 
delegation  clearly  assigned 
responsibility  to  the  Forest  Service  to 
oversee  leases  and  sale  contracts. 
However,  it  inadvertently  failed  to 
provide  recognition  that  the  Forest 
Service  also  administers  any 
reservations  that  may  have  been  made 
when  Title  ill  lands  were  conveyed  to 
others.  In  many  cases,  Title  III  lands 
were  granted  to  States  and  local 
governments  with  a  provision  that  if  not 
used  for  public  purposes,  the  lands 
would  revert  to  the  United  States.  The 
Forest  Service  has  administered  these 
interests  since  1954,  and  the  change  will 
reflect  that  fact 

Wherever  possible,  the  text  of  existing 
forestry-related  delegations  has  been 
revised  for  clarity.  In  addition,  it  should 
be  noted  that  the  order  and  paragraph 
designations  of  delegated  authorities  to 
the  Chief  of  the  Forest  Service  are  not 
identical  to  the  arrangement  currently  in 
7  CFR  2.60.  Transfer  of  the  Chiefs 
authorities  to  a  new  section  necessitated 
new  enumerations.  To  avoid  the 
confusing  double  paragraph 
enumerations  (aa)-(zz),  similar  and 
closely  related  authorities  have  been 
grouped  together.  Finally,  legal  citations 
to  authorizing  statutes  have  been 
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corrected  or  added  for  several 
delegations.  None  of  these  technical 
changes  is  intended  to  change  the  scope, 
nature,  or  exercise  of  the  delegated 
authorities  to  the  Chief  of  the  Forest 
Service. 

Of  the  authorities  related  to  soil  and 
water  conservation  programs  previously 
delegated  to  the  Assistant  Secretary  for 
Natural  Resources  and  Environment  the 
authority  to  approve  and  transmit  to 
Congress  comprehensive  river  ba^in 
reports  in  now  delegated  to  the  Chief  of 
the  Soil  Conservation  Service. 

All  other  authorities  related  to  soil 
and  water  conservation  programs 
previously  reserved  to  the  Assistant 
Secretary  for  Natural  Resources  and 
Environment  are  now  reserved  to  the 
Secretary.  These  are  as  follows: 

1.  Authority  to  execute  cooperative 
agreements  and  memoranda  or 
understanding  for  cooperation  with  soil 
and  water  conservation  and  similar 
districts;  { 

2.  Authority  to  evaluate  and 
coordinate  land  use  policy  and  to 
administer  certain  functions  and 
responsibilities  under  the  Farmland: 
Protection  Policy  Act;  I 

3.  Authority  to  give  flnal  approval  to 
and  transmit  to  Congress  watershed 
work  plans  that  require  congressional 
approval;  and  | 

4.  Authority  to  approve  additions  to 
existing  authorized  Resource  - 
Conservation  and  Development  projects. 
The  authority  to  designate  new  project 
areas  for  resource  conservation  and 
development  program  assistance 
continues  to  be  reserved  to  the 
Secretary. 

This  rule  also  delegates  authority  to 
the  Assistant  Secretary  for  Special 
Services  who  serves  primarily  in  anj 
advisory  capacity  to  the  immediate 
Office  of  the  Secretary  of  Agriculture  on 
significant  matters  affecting  Forest 
Service,  Soil  Conservation,  and       I 
environmental  activities  of  Department 
agencies.  The  Assistant  Secretary  also 
is  delegated  authority  to  render  the 
decisions  of  the  Secretary  in 
administrative  appeals  of  decisions  of 
the  Chief  of  the  Forest  Service  arising 
from  National  Forest  System 
management  pursuant  to  36  CFR 
211.18(f)  (l)(iv)  and  (2).  These  authorities 


are  codified  at  §  2.19.  Finally,  §  2.59  is 
revised  to  delegate  authority  to  the 
Deputy  Assistant  Secretary  for  Special 
Services  to  act  for  the  Assistant 
Secretary  when  that  officer  is  absent  or 
unavailable. 

This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553,  notice  of  proposed 
rulemaking  and  opportunity  to  comment 
are  not  required,  and  this  rule  may  be 
made  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Further,  since  this  rule  relates  to  internal 
management,  it  is  exempt  from  the 
provisions  of  Executive  Order  12291. 
Finally,  this  action  is  not  a  rule  as 
defined  by  .the  Regulatory  Flexibility  Act 
and,  thus  is  exempt  from  the  provisions 
of  that  Act. 

List  of  Subjects  in  7  CFR  Part  2 

Authority  delegations  (Government 
agencies]. 

Accordingly,  Part  2,  Subtitle  A,  Title  7 
of  the  Code  of  Federal  Regulations  is 
hereby  amended  as  follows: 

PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  Reorganization 
Plan  No.  2  of  1953,  unless  otherwise  noted. 

Subpart  C— Delegations  of  Authority 
to  the  Deputy  Secretary,  the  Under 
Secretary  for  International  Affairs  and 
Commodity  Programs,  the  Under 
Secretary  for  Small  Community  and 
Rural  Development,  and  Assistant 
Secretaries 

2.  Revise  S  2.19  to  read  as  follows: 

§2.19    Delegations  of  auttwdty  to  th« 
Assistant  Secretary  for  Special  Services. 

The  following  authorities  are 
delegated  by  the  Secretary  of 
Agriculture  to  the  Assistant  Secretary 
for  Special  Services: 

(a)  Analyze,  recommend  and  provide 
advice  to  the  Secretary  regarding 
significant  planning,  program,  and  poHcy 
issues  affecting  the  Forest  Service  and 
the  Soil  Conservation  Service. 

(b)  Assist  in  assuring  that  natural 


resource  and  environment  activities  of 
Department  agencies  are  properly 
coordinated.  This  authority  includes: 

(1)  Coordinating  issues  arising  in  the 
context  of  legislative  proposals  and 
reports,  regulations,  budgets, 
correspondence,  and  any  other  matters 
involving  such  issues. 

(2)  Representing  the  decisions  of  the 
Secretary  in  such  matters  with  other 
Executive  Branch  agencies.  Department 
agencies,  the  Congress,  interested 
groups,  and  the  general  pi^lic. 

(3]  Serving  as  chair  of  the 
Department's  Natural  Resources  and 
Environment  Committee,  which  is 
responsible  for  coordinating  the 
Department's  planning  with  respect  to 
such  matters  as  endangered  species 
issues,  ground  and  surface  water 
quality,  as  well  as  rangeland,  wildlife, 
and  other  related  issues  of  concern  in 
the  administration  and  implementation 
of  USDA  programs  and  activities. 

(c)  Render  decisions  of  the  Secretary 
in  administrative  appeals  of  decisions 
made  by  the  Chief  of  the  Forest  Service 
pursuant  to  36  CFR  211.18(f)  (l)(iv)  and 
(2). 

§2.20    [Removed  and  reserved] 

3.  Remove  S  2.20. 

Subpart  D— Delegation  of  Authority  to 
Ottter  General  Officers  and  Agency 
Heads 

4.  In  Subpart  D,  add  new  §§2.42,  2.43. 
2.44,  and  2.45  to  read  as  follows: 

§2.42    Delegations  Of  authority  to  the 
Chief  of  the  Forest  Service. 

The  following  delegations  of  authority 
are  made  by  the  Secretary  of  Agriculture 
to  the  Chief  of  the  Forest  Service: 

(a)  Provide  national  leadership  in 
forestry.  (As  used  here  and  elsewhere  in 
this  section,  the  term  "forestry" 
encompasses  renewable  and 
nonrenewable  resources  of  forests, 
forest-related  rangeland,  grassland, 
brushland,  woodland,  and  alpine  areas 
including  but  not  limited  to  recreation, 
range,  timber,  minerals,  watershed, 
wildlife  and  fish;  natural  scenic, 
scientific,  cultural,  and  historic  values  of 
forests  and  related  lands;  and  derivative 
values  such  as  economic  strength  and 
social  well-being.)  / 

(b)  Protect,  manage,  and  administer 
the  national  forests,  national  forest 


purchase  units,  national  grasslands,  and 
other  lands  and  interests  in  lands 
administered  by  the  Forest  Service, 
which  collectively  are  designated  as  the 
National  Forest  System.  This  delegation 
covers  the  acquisition  and  disposition  of 
lands  and  interest  in  lands  as  may  be 
authorized  for  the  protection, 
management,  and  administration  of  the 
National  Forest  System,  except  that  the 
authority  to  approve  acquisitions  of  land 
under  the  Weeks  Act  of  March  1, 1911, 
as  amended,  and  related  acts  is  limited 
to  acquisitions  of  less  than  $250,000  in 
value. 

(1)  As  necessary  for  administrative 
purposes,  divide  into  and  designate  as 
national  forests  any  lands  of  3,000  acres 
or  less  which  are  acquired  under  or 
subject  to  the  Weeks  Act  of  March  1, 
1911,  as  amended,  and  which  are 
contiguous  to  existing  national  forest 
boundaries  established  under  the 
authority  of  the  Weeks  Act. 
°  (2)  Plan  and  administer  wildlife  and 
fish  conservation  rehabilitation  and 
habitat  management  programs  on 
National  Forest  System  lands,  pursuant 
to  16  U.S.C.  670g,  670h,  and  670o. 

(3)  For  the  purposes  of  the  National 
Forest  System  Drug  Control  Act  of  1986 
(16  U.S.C.  5S0b-f),  specifically  designate 
certain  specially  trained  officers  and 
employees  of  the  Forest  Service,  not 
exceeding  500,  to  have  authority  in  the 
performance  of  their  duties  within  the 
boundaries  of  the  National  Forest 
System: 
(i)  To  carry  firearms;    , 
(ii)  To  enforce  and  conduct 
investigations  of  violations  of  section 
401  of  the  Controlled  Substance  Act  (21 
U.S.C.  841)  and  other  crinunal  violations 
relating  to  marijuana  and  other 
controlled  substances  that  are 
manufactured,  distributed,  or  dispensed 
on  national  forest  lands; 

(iii)  To  make  arrests  with  a  warrant  or 
process  for  misdemeanor  violations,  or 
without  a  warrant  for  violations  of  such 
misdemeanors  that  any  such  officer  or 
employee  has  probable  cause  to  believe 
are  being  committed  in  that  employee's 
presence  or  view,  or  for  a  felony  with  a 
warrant  or  without  a  warrant  if  that 
employee  has  probable  cause  to  believe 
that  the  person  being  arrested  has 
committed  or  is  conunitting  such  a 
felony; 

(iv)  To  serve  warrants  and  other 
process  issued  by  a  court  or  officer  of 
competent  jurisdiction; 

(v)  To  search,  with  or  without  a 
warrant  or  process,  any  person,  place, 
or  conveyance  according  to  Federal  law 
or  rule  of  law;  and 

(vi)  To  seize,  with  or  without  warrant 
or  process,  any  evidentiary  item 
according  to  Federal  law  or  rule  of  law. 


(4)  Cooperate  with  the  law 
enforcement  officials  of  any  Federal 
agency.  State,  or  political  subdivision,  in 
the  investigation  of  violations  of  and 
enforcement  of  section  401  of  the 
Controlled  Substances  Act  (21  U.S.C 
841),  other  laws  and  regulations  relating 
to  marijuana  and  other  controlled 
substances,  and  State  drug  control  laws 
or  ordinances,  within  the  boundaries  of 
the  National  Forest  System. 

(5)  Administer  programs  under  section 
23  of  the  Federal  Midway  Act  (23  U.S.C. 
101(a).  120(f),  125(a)-(c),  138.  202(a}-{b), 
203.  204(a)-(h),  205(a)-(d),  211. 317, 
402(a)). 

(6)  Administer  provisions  of  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (30  U.S.C.  1272, 1305)  as  they 
relate  to  management  of  the  National 
Forest  System. 

(c)  Conduct  support  and  cooperate  in 
investigations,  experiments,  tests,  and 
other  activities  deemed  necessary  to 
obtain,  analyze,  develop,  demonstrate, 
and  disseminate  scientific  information 
about  protecting,  managing,  and  utilizing 
forest  and  rangeland  renewable 
resources  in  rural,  suburban,  and  urban 
areas  in  the  United  States  and  foreign 
countries.  The  activities  conducted, 
supported,  or  cooperated  in  shall 
include,  but  not  be  limited  to: 
Renewable  resource  management 
research,  renewable  resource 
environmental  research,  renewable 
resource  protection  research,  renewable 
resource  utilization  research,  and 
renewable  resource  assessment 
research  (16  U.S.C.  1641-1647). 

(1)  Use  authorities  and  means 
available  to  disseminate  the  knowledge 
and  technology  developed  from  forestry 
research  (16  U.S.C.  1645). 

(2)  Coordinate  activities  with  other 
agencies  in  the  Department  other 
Federal  and  State  agencies,  forestry 
schools,  and  private  entities  and 
mdividuals  (16  U.S.C.  1643). 

(3)  Enter  into  contracts,  grants,  and 
cooperative  agreements  for  the  support 
of  scientific  research  in  forestry 
activities  (7  U.S.C.  427i(a),  1624;  18 
U.S.C.  1643-1645). 

(4)  Enter  into  cooperative  research 
and  development  agreements  with 
industry,  universities,  and  others; 
institute  a  cash  award  program  to 
reward  scientifia  engineering,  and 
technical  personnel;  award  royalties  to 
inventors;  and  retain  and  use  royalty 
income  (16  U.S.C.  3710a-3710c). 

(5)  Enter  into  contracts,  grants,  or 
cooperative  agreements  to  further 
research,  extension,  or  teaching 
programs  in  the  food  and  agricultural 
sciences  (7  U.S.C  3318). 

(6)  Enter  into  cost-reimbursable 
agreements  relating  to  agricultural 


research,  extension,  or  teaching 
activities  (7  U.S.C.  3319a). 

(d)  Administer  programs  of 
cooperative  forestry  assistance  in  the 
protection,  conservation,  and  multiple 
resource  management  of  forests  and 
related  resources  in  both  rural  and 
urban  areas.  (16  U.S.C.  2102-2111). 

(1)  Provide  assistance  to  States  in 
forest  resources  planning  (16  U.S.C. 
2107). 

(2)  Conduct  a  program  of  technology 
implementation  for  State  forestry 
personnel,  private  forest  landowners 
and  managers,  vendors,  forest  operators, 
public  agencies,  and  individuals  (16 
U.S.C.  2107). 

(3)  Administer  rural  fire  protection 
and  control  programs  (16  U.S.C.  2106). 

(4)  Provide  technical  assistance  on 
forestry  technology  for  the 
implementation  and  administration  of 
the  conservation  reserve  and  softwood 
timber  programs  authorized  in  sections 
1231-1244  and  1254  of  the  Food  Security 
Act  of  1985  (16  U.S.C.  3831-3844:  7 
U.S.C.  1981  note). 

(e)  Administer  forest  insect,  disease, 
and  other  pest  management  programs 
(18U.S.C.2104). 

(f)  Exercise  the  custodial  functions  of 
the  Secretary  for  lands  and  interests  in 
lands  under  lease  or  contract  of  sale  to 
States  and  local  agencies  pursuant  to 
title  in  of  the  Bankhead-Jones  Farm 
Tenant  Act  and  administer  reserved  and 
reversionary  interests  in  lands  conveyed 
under  that  Act  (7  U.S.C.  1010-1012). 

(g)  Under  such  general  program 
criteria  and  procedures  as  may  be 
established  by  the  Soil  Conservation 
Service: 

(1)  Administer  the  forestry  aspects  of 
paragraphs  (g)  (i),  (ii),  and  (iii)  of  this 
section  on  the  National  Forest  System, 
rangelands  within  national  forest 
boundaries,  adjacent  rangelands  which 
are  administered  under  formal 
agreement,  and  other  forest  lands. 

(i)  Cooperative  river  basin  surveys 
and  investigations  program  (16  U.S.C. 
1006). 

(ii)  Eleven  authorized  watershed 
improvement  programs  and  emergency 
flood  prevention  measures  program 
under  the  Flood  Control  Act  (33  U.S.C 
701b-l). 

(iii)  Small  watershed  protection 
program  under  the  Pilot  Watershed 
Protection  and  Watershed  Protection 
and  Flood  Prevention  Acts  (7  U.S.C.  701 
a-h;  16  U.S.C.  1001-1009). 

(2)  Exercise  responsibility  in 
connection  with  the  forestry  aspects  of 
the  resource  conservation  and 
development  program  authorized  by  title 
III  of  the  Bankhead-Jones  Farm  Tenant 
Act  (7  U.S.C.  1011(e)). 
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(h)  Provide  assistance  to  other  U.S. 
Department  of  Agrictilture  agencies  as 
follows: 

(1)  To  the  Agricultural  Stabilization 
and  Conservation  Service  in  connection 
with  the  agricultural  conservation 
program,  the  naval  stores  conservation 
program,  and  the  cropland  conversion 
program  (IB  U.S.C.  590g-5gOq]. 

(2)  To  the  Farmers  Home 
Administration  in  connection  with 
grants  and  loans  under  authority  of 
section  303  of  the  Consolidated  Farm 
and  Rural  Development  Act  (7  U.S.C. 
1923);  and  consultation  with  the       i 
Department  of  Housing  and  Urban 
Development  under  the  authority  of  40 
U.S.C.  461(e). 

(i)  Jointy  administer  the  Forestry 
Incentives  Program  with  the  Agricidtural 
Stabilization  a^  Conservation  Service, 
in  consultation  with  State  Foresters  (16 
U.S.C.  2103). 

(j)  Carry  out  the  following 
Department-wide  responsibilities: 

(1)  Coordinate  mapping  work  of  the 
Department,  including: 

(i)  Clearing  mapping  projects  to 
prevent  duplication; 

(ii)  Keeping  a  record  of  mapping  done 
by  department  agencies; 

(iii)  Preparing  and  submitting  required 
Departmental  reports; 

(iv)  Serving  as  Uaison  on  mapping 
with  the  Office  of  Management  and 
Budget.  Department  of  the  Interior,  and 
other  departments  and  establishments; 

(v)  Promoting  interchange  of  technical 
information,  including  techniques  which 
may  reduce  costs  or  improve  quality; 
and 

(vi)  Maintaining  the  mapping  records 
formerly  maintained  by  the  Office  of 
Operations. 

(2)  Administer  the  radio  frequency 
licensing  woric  of  the  Department,  1 
including:  ' 

(i)  Representing  the  Department  of  the 
Interdepartmental  Radio  Advisory 
Committee  and  its  Frequency 
Assignment  Subcommittee  of  the 
National  Telecommunications  and 
Information  Administration,  Department 
of  Commerce; 

(ii)  Establishing  policies,  standards, 
and  procedures  for  allotting  and       I 
assigning  frequencies  within  the       I 
Department  and  for  obtaining  effective 
utilization  of  them:  i 

(iii)  Providing  licensing  action       | 
necessary  to  assign  radio  frequencies: 
for  use  by  the  agencies  of  the  \ 

Department  and  maintenance  of  the 
records  necessary  in  connection 
therewith;  and 

(iv)  Providing  inspection  of  the 
Department's  radio  operations  to  ensure 
compliance  with  national  and 
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international  regulations  and  policies  for 
radio  frequency  use. 

(3)  Administer  responsibilities  and 
functions  assigned  imder  the  Defense 
Production  Act  of  1950,  as  amended  (SO 
U.S.C.  App.  2061  et  seq.),  and  the 
Federal  Civil  Defense  Act  of  1950  as 
amended  (SO  U.S.C  App.  2251  et  seq.), 
relating  to  forests  and  forest  products, 
rural  Bre  defense,  and  forestry  research. 

(4)  Represent  the  Department  on  the 
National  Response  Team  on  hazardous 
spills  pursuant  to  Pub.  L.  92-500  (33 
U.S.C.  1151  note)  and  section  4  of 
Executive  Order  11735. 

(5)  Represent  the  Department  in  all 
matters  relating  to  responsibilities  and 
authorities  under  the  Federal  Water 
Power  Act  approved  Jtme  10, 1920,  as 
amended  (16  U.S.C.  791-823). 

(6)  Coordinate  Departmental  input 
and  assistance  to  the  Department  of 
Commerce  and  other  Federal  agencies 
consistent  with  section  307  of  the 
Coastal  Zone  Management  Act  of  1972 
and  coordinate  Department  of 
Agriculture  review  of  qualifying  state 
and  local  government  coastal 
management  plans  or  programs 
prepared  under  the  Act  and  submitted  to 
the  Secretary  of  Commerce,  consistent 
with  section  306  (a)  and  (c). 

(k)  Administer  the  Youth 
Conservation  Corps  Act  (42  U.S.C. 
precede  2711  Note)  for  the  Department 
of  Agriculture. 

(I)  Establish  and  operate  the  Job  Corps 
Civilian  Conservation  Centers  on 
National  Forest  System  lands  as 
authorized  by  title  I,  sections  106  and 
107  of  the  Economic  Opportunity  Act  of 
1964  (42  U.S.C.  2716-2717),  in 
accordance  with  the  terms  of  an 
agreement  dated  May  11, 1967,  between 
the  Secretary  of  Agriculture  and  the 
Secretary  of  Labor.  Administer  other 
cooperative  manpower  b-aining  and 
woric  experience  programs  where  the    ' 
Forest  Service  serves  as  host  or  prime 
sponsor  with  other  Departments  of 
Federal,  State,  or  local  governments. 

(m)  Administer  the  Volunteers  in  the 
National  Forests  Act  of  1972  (16  U.S.C. 
S58a-558d.  558a  note). 

(n)  Exercise  the  functions  of  the 
Secretary  of  Agriculture  authorized  in 
the  Alaska  National  Interest  Lands 
Conservation  Act  (16  U.S.C.  3101-3215). 

(o)  Exercise  the  functions  of  the 
Secretary  as  authorized  in  the  Wild  and 
Scenic  Rivers  Act  (16  U.S.C.  1271-1278). 
except  for  making  recommendations  to 
the  President  regarding  additions  to  the 
National  Wild  and  Scenic  Rivers 
System. 

(p)  Issue  proposed  rules  relating  to  the 
authorities  delegated  in  this  section  and 
final  rules  as  provided  at  36  CFR  261.70. 


S2^    Rsssrvatlons  of  authority. 

The  following  authorities  are  reserved 
to  the  Secretary  of  Agricultiu'e: 

(a)  The  authority  to  issue  final  rules 
and  regulations  relating  to  the 
administration  of  Forest  Service 
programs,  except  as  provided  at  36  CFR 
261.7a 

(b)  As  deemed  necessary  for 
administrative  purposes,  the  authority  to 
divide  into  and  designate  as  national 
forests  any  lands  of  more  than  3000 
acres  acquired  under  the  subject  to  the 
Weeks  Act  of  March  1, 1911,  as 
amended  (16  U.S.C.  521). 

(c)  The  authority  to  make 
recommendations  to  the  Administrator 
of  General  Services  regarding  transfer  to 
other  Federal.  State,  or  Territorial  • 
agencies  lands  acquired  under  the 
Bankhead-Jones  Farm  Tenant  Act. 
together  with  recommendations  on  the 
conditions  of  use  and  administration  of 
such  lands,  pursuant  to  the  provisions  of 
section  32(c)  of  Title  m  of  the  Bankhead- 
Jones  Farm  Tenant  Act  (7  U.S.C.  1011(c), 
Executive  Order  11609). 

(d)  Making  recommendations  to  the 
President  for  establishing  new  units  or 
adding  to  existing  units  of  the  National 
Wild  and  Scenic  Rivers  System  (16 
U.S.C.  1271-1278);  National  Scenic  Trails 
System  (16  U.S.C  1241-1249:  and  the 
National  Wilderness  Preservation 
System  (16  U.S.C  1131-1136). 

(e)  Signing  of  declarations  of  taking 
and  requests  for  condemnation  of 
property  as  authorized  by  law  to  carry 
out  the  mission  of  the  Forest  Service  (40 
U.S.C.  257). 

(f)  Approval  of  acquisitions  of  land 
under  die  Weeks  Act  of  March  1. 1911, 
as  amended  (18  U.S.C.  521).  and  under 
other  authorities,  of  $250,000  or  more  in 
value  for  national  forest  purposes. 

S2.44    IMsgatlons  of  mithortty  to  the 
Chief  of  the  SoN  Conservation  Service. 

The  following  delegations  of  authority 
are  made  by  the  Secretary  of  Agriculture 
to  the  Chief  of  the  Soil  Conservation 
Service: 

(a)  Provide  national  leadership  in  the 
conservation,  development  and 
productive  use  of  the  Nation's  soil, 
water,  and  related  resources.  Such 
leadership  encompasses  soil,  water, 
plant  and  wildlife  conservation:  small 
watershed  protection  and  flood 
prevention;  and  resource  conservation 
and  development.  Integrated  in  these 
programs  are  erosion  control,  sediment 
reduction,  pollution  abatement  land  use 
planning,  multiple  use,  improvement  of 
water  quality,  and  several  surveying 
and  monitoring  activities  related  to 
environmental  improvement  All  are 
designated  to  assure: 


(1)  Quality  in  the  natural  resource 
base  for  sustained  use; 

(2)  Quality  in  the  environment  to 
provide  attractive,  convenient  and 
satisfying  places  to  live,  work,  and  play; 
and 

(3)  Quality  in  the  standard  of  living 
based  on  community  improvement  and 
adequate  income. 

(b)  Participate  in  evaluating  and 
coordinating  land  use  policy  and  in 
providing  national  leadership  in 
implementing  the  Farmland  Protection 
Policy  Act  (7  U.S.C.  4201  et  seq.),  except 
as  otherwise  delegated  to  the  Assistant 
Secretary  for  Science  and  Education  and 
redelegated  to  the  Administrator, 
Extension  Service  in  S  2.108(a)(22)  and 
the  Director,  National  Agricultural 
Library  in  §  2.109(a){15). 

(c)  Administer  the  basic  program  of 
soil  and  water  conservation  under  Pub. 
L.  46,  74th  Congress,  as  amended,  and 
related  laws  (16  U.S.C.  590  a-f,  i-1.  q.  q- 
1;  42  U.S.C.  3271-3274;  7  U.S.C.  2201). 
including: 

(1)  Technical  assistance  to  land  users 
in  carrying  out  locally  adapted  soil  and 
water  conservation  programs  primarily 
through  the  conservation  districts  in  the 
50  States.  Puerto  Rico,  and  Virgin 
Islands,  but  also  to  communities, 
watershed  groups,  Federal  and  State 
agencies,  and  other  cooperators.  This 
authority  includes  such  assistance  as: 

(i)  Comprehensive  planning  assistance 
in  nonmetropoUtan  districts. 

(ii)  Assistance  in  the  field  of  income- 
producing  recreation  on  rural  non- 
Federal  lands. 

.  (iii)  Forestry  assistance,  as  a  part  of 
total  technical  assistance  to  private  land 
owners  and  land  users  when  such 
services  are  an  integral  part  of  land 
management  and  such  services  are  not 
available  from  a  State  agency;  and 
forestry  services  in  connection  with 
windbreads  and  shelter  belts  to  prevent 
wind  and  water  erosion  of  lands. 

(iv)  Assistance  in  developing 
programs  relating  to  natural  beauty. 

(v)  Assistance  to  other  Department 
agencies  in  connection  with  the 
administration  of  their  programs,  as 
follows: 

(A)  To  the  Agricultural  Stabilization 
and  Conservation  Service  in  the 
development  and  technical  servicing  of 
certain  programs,  such  as  the  rural 
enviroiunental  assistance  program, 
water  bank  program,  Appalachian 
regional  development  program  and  other 
such  similar  conservation  programs. 

(B)  To  the  Farmers  Home 
Administration  in  connection  with  their 
loan  and  land  disposition  programs. 

(2)  Soil  surveys,  including: 
(i)  Providing  leadership  for  the 
Federal  part  of  the  National  Cooperative 


Soil  Survey  which  includes  conducting 
and  publishing  of  soil  surveys. 

(ii)  Conducting  soil  surveys  for 
resource  planning  and  development. 

(iii)  Performing  the  cartographic 
services  essential  to  carrying  out  the 
functions  of  the  Soil  Conservation 
Service,  including  furnishing 
photographs,  mosaics,  and  maps. 

(A)  Conducting  and  coordinating 
snow  surveys  and  making  water  supply 
forecasts  pursuant  to  Reorganization 
Plan  No.  4  of  1940  (5  U.S.C.  App.). 

(B)  Operating  plant  materials  centers 
for  the  assembly  and  testing  of  plant 
species  in  conservation  programs, 
including  the  use,  administration,  and 
disposition  of  lands  under  the 
administration  of  the  Soil  Conservation 
Service  for  such  purposes  under  title  III 
of  the  Bankhead-Jones  Farm  Tenant  Act 
(7  U.S.C.  1010-1011). 

(C)  Providing  leadership  in  the 
inventorying  and  monitoring  of  soil, 
water,  land,  and  related  resources  of  the 
Nation. 

(d)  Administer  the  watershed 
protection  and  flood  prevention 
programs,  including: 

(1)  The  11  authorized  watershed 
projects  authorized  under  33  U.S.C. 
701b-l,  except  for  responsibilities 
assigned  to  the  Forest  Service. 

(2)  The  emergency  flood  control  work 
under  33  U.S.C.  701b-l,  except  for 
responsibilities  assigned  to  the  Forest 
Service. 

(3)  The  cooperative  river  basin 
surveys  and  investigations  programs 
under  16  U.S.C.  1006,  except  for 
responsibilities  assigned  to  the  Forest 
Service.  Representation  on  the  Water 
Resources  Council  and  river  basin 
commissions  created  by  42  U.S.C.  1962, 
and  on  river  basin  interagency 
committees. 

(4)  The  pilot  watershed  projects  under 
16  U.S.C.  590a-f,  and  Pub.  L.  156,  83d 
Congress,  except  for  responsibilities 
assigned  to  the  Forest  Service. 

(5)  The  watershed  protection  and 
flood  prevention  program  under  18 
U.S.C.  1001-1009,  except  for 
responsibilities  assigned  to  the  Farmers 
Home  Administration  and  the  Forest 
Service. 

(BjThe  joint  investigations  and 
surveys  with  the  Department  of  the 
Army  under  16  U.S.C.  1009. 

(7)  The  Emergency  Conservation 
Program  under  16  U.S.C.  2201. 

(e)  Administer  the  Great  Plains 
Conservation  program  under  16  U.S.C. 
590-(b). 

(f)  Administer  the  Resource 
Conservation  and  Development  Program 
under  16  U.S.C.  S90a-f;  7  U.S.C.  1010- 
1011;  and  16  U.S.C.  3451-3461.  except  for 


responsibilities  assigned  to  the  Farmers 
Home  Administration. 

(g)  Responsibility  for  entering  into 
long-term  contracts  for  carrying  out 
conservation  and  environmental 
measures  in  watershed  areas. 

(h)  Administer  responsibilities  and 
functions  assigned  under  the  Defense 
Production  Act  of  1950,  as  amended  (50 
U.S.C.  App.  2061  et  seq.).  and  the 
Federal  Civil  Defense  Act  of  1950.  as 
amended  (50  U.S.C.  App.  2251  et  seq.), 
relating  to  agricultural  lands  and  water. 

(i)  Administer  the  Abandoned  Mine 
Reclamation  Program  for  Rural  Lands 
and  other  responsibilities  assigned 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (91  Stat.  445;  30 
U.S.C.  1201  etseq.),  except  for 
responsibilities  assigned  to  the  Forest 
Service  and  Agricultural  Research 
Service. 

(j)  Provide  national  leadership  for  and 
administer  the  Soil  and  Water 
Resources  Conservation  Act  of  1977  (16 
U.S.C.  2001  et  seq.),  except  for 
responsibilities  assigned  to  other  USDA 
agencies. 

(k)  Administer  rural  water  quality 
cost-sharing  program  and  other 
responsibilities  assigned  under  section 
35  of  the  Clean  Water  Act  of  1977  (33 
U.S.C.  1251  etseq.). 

(1)  Monitor  actions  and  progress  of  the 
Department  in  complying  with  Executive 
Orders  11988  and  11990  regarding 
management  of  floodplains  and 
protection  of  wetlands;  monitor  Agency 
efforts  on  protection  of  important 
agricultural,  forest  and  rangelands;  and 
provide  staff  assistance  to  the  USDA 
Natural  Resources  and  Environment 
Committee. 

(m)  Administer  the  search  and  rescue 
operations  authorized  under  7  U.S.C. 
2273. 

(n)  Perform  the  following  functions  in 
connection  with  the  administration  of 
the  Colorado  River  Basin  Salinity 
Control  Act: 

(1)  Identify  salt  source  areas  and 
determine  the  salt  load  resulting  from 
irrigation  and  watershed  management 
practices; 

(2)  Conduct  salinity  control  studies  of 
irrigated  salt  source  areas; 

(3)  Provide  technical  assistance  in  the 
implementation  of  salinity  control 
projects  including  the  development  of 
salinity  control  plans,  technical  services 
for  application,  and  certification  of 
practice  applications; 

(4)  Develop  plans  for  implementing 
measures  that  will  reduce  the  salt  load 
of  the  Colorado  River; 

(5)  Develop  and  implement  long-term 
monitoring  and  evaluation  plans  to 
measure  and  report  progress  and 
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accomplishments  in  achieving  program 
objectives;  and 

(6)  Coordinate  salt  source  planning 
and  monitoring  and  evaluation  activities 
within  the  Department  and  with  the 
Bureau  of  Reclamation,  other  federal 
agencies  and  representatives  of  the 
seven  basin  states  participating  in  the 
Colorado  River  Basin  Salinity  Control 
Program  (43  U.S.C.  1592(c)). 

(o)  Provide  technical  assistance  on 
soil  and  water  conservation  technology 
for  the  implementation  and 
administration  of  the  conservation 
reserve  program  authorized  in  sections 
1231-1244  of  the  Food  Security  Act  of 
1985  (16  U.S.C  3831-3844]  and  carry  out 
responsibilities  for  conservation  of 
highly  erodible  lands  and  weUands 
assigned  at  7  CFR  Part  12  pursuant  to 
sections  1211-1233  of  the  Food  Security 
Act  of  1985  (16  U.S.C.  3821-3823).  , 

(p)  Approve  and  transmit  to  the  ' 
Congress  comprehensive  river  basin 
reports. 


9  2.45    R«s«rvations  of  authority. 

The  following  authorities  are  reserved 
to  the  Secretary  of  Agriculture: 

(a)  Executing  cooperative  agreements 
and  memoranda  of  understanding  for 
multi-agency  cooperation  with 
conservation  districts  and  other  districts 
organized  for  soil  and  water 
conservation  within  States,  territories, 
possessions,  and  American  Indian 
Nations.  { 

(b)  Providing  national  leadership  in 
and  evaluating  and  coordinating  land 
use  policy  and  administering  | 
responsibilities  assigned  under  the 
Farmland  Protection  Policy  Act  (7  U.S.C. 
4201  et  seq.]  except  as  otherwise 
delegated  to  the  Assistant  Secretary  for 
Science  and  Education  at  i  2.30(a)(75). 

(c)  Approving  additions  to  authorized 
Resource  Conservation  and 
Development  Projects,  designating  new 
project  areas  in  wiiich  resource 
conservation  and  development  program 
assistance  will  be  provided,  and 
withdrawing  authorization  for        ' 
assistance  pursuant  to  16  U.S.C.  590a-f; 
7  U.S.C.  1010-1011;  16  U.S.C.  3451-3461. 

(d)  Giving  final  approval  to  and 
transmitting  to  the  Congress  watershed 
work  plans  that  require  congressional 
approval 


Subpart  G— Delegations  of  Auttiority 
l>y  ttie  Assistant  Secretary  for  Special 
Services 

5.  Revise  the  heading  for  Subpart  G  as 
set  out  above. 

6.  Revise  i  2.59  to  read  as  follows: 


(2.59    OstoQslion  of  miIImn  ity  to  the 
Deputy  AMietant  Secretary  for  SpeeW 
Servicea. 

Pursuant  to  {  2.19  of  this  part  and 
subject  to  policy  guidance  and  direction 
by  die  Assistant  Secretary,  the  Deputy 
Assistant  Secretary  for  Special  Services 
is  delegated  authority  to  perform  all  the 
duties  and  exercise  all  the  powers 
which  are  now  or  which  may  hereafter 
be  delegated  to  the  Assistant  Secretary 
for  Special  Services.  This  authority  is  to 
be  exercised  only  during  the  absence  or 
unavailability  of  the  Assistant 
Secretary. 

§§  2.60  and  2.62    [Removed  wid  rewrvd] 

7.  Remove  H  2.60  and  2.62. 
For  Subparts  C  And  D: 
Rkkaid  &  Lfng, 

Secretary. 

Dated:  May  16. 1988. 

For  Subpart  G: 
G«or^  S.  Dunlop, 

Assistant  Secretary  for  Special  Services. 
Dated:  May  16,  lOea 

[PR  Doc.  88-11514  Filed  5-20-88;  a-45am] 
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Animal  and  Plant  Heaitti  biapection 
Service 

7  CFR  Pwt  301 
(Docket  Na  88-063] 

Mediterranean  Fnitt  Hy;  Removal  of 
Regulations 

agency:  Animal  and  Plant  HealUi 
Inspection  Service.  USDA. 
action:  Affirmation  of  interim  rule. 

summary:  We  are  affirming  without 
change  an  interim  rule  that  removed  the 
Mediterranean  Fruit  Fly  regulations  that 
designated  a  portion  of  Los  Angeles 
County  in  California  as  a  quarantined 
area  and  imposed  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  that  area. 
EFFECTIVE  DATE:  June  22,  198a 

Fon  FuirrHER  infohmation  contact: 
Eddie  Elder,  Chief  Operations  Officer, 
Domestic  and  Emergency  Operations, 
PPQ,  APHIS,  USDA,  Room  661.  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  301-436-6365. 
SUPPLEMENTARY  INPORMATION: 

Background 

In  an  interim  rule  published  in  the 
Federal  Register  on  February  10, 1988 
(53  FR  3849-3850,  Docket  Number  87- 
171),  and  effective  February  5, 1988,  we 
removed  the  Mediterranean  firuit  fly 
regulations  that  designated  a  portion  of 


Los  Angeles  County  in  California  as  a 
quarantined  area  and  imposed 
restrictions  on  the  interstate  movement 
of  regidated  articles  from  that  area.  The 
regulations  were  established  to  prevent 
the  artificial  spread  of  the 
Mediterranean  fruit  fly  into  noninfested 
areas  of  the  United  States.  We  have 
determined  that  the  Mediterranean  fruit 
fly  has  been  eradicated  bom  Los 
Angeles  County,  California  and  the 
regulations  are  no  longer  necessary. 
Comments  on  the  interim  rule  were 
required  to  be  postmarked  or  received 
on  or  before  April  11, 1988.  We  did  not 
receive  any  comments.  The  facts 
presented  in  the  interim  rule  still 
provide  a  basis  for  the  rule. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  it  is  not 
a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million:  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individuals  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions:  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

Within  the  part  of  Los  Angeles  County 
that  was  quarantined,  there  are 
approximately  150  small  entities  that 
may  be  affected,  including  87  mobile 
and  eight  stationary  fruit  stands,  40 
wholesale  produce  dealers,  15  nurseries, 
and  one  fanners'  market.  The  effect  of 
this  nde  on  these  entities  should  be 
insignificant,  since  most  of  their  sales 
are  local  intrastate  and  were  not 
affected  by  the  regulatory  provisions  we 
are  removing;  those  sales  that  were 
affected  were  generally  of  articles  that 
could  be  move^d  after  comphance  with 
treatment  or  inspection  provisions  of  the 
regulations. 

Based  on  these  circimistances,  the 
Administrator  of  the  Animal  and  I^ant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Paperwork  Reduction  Act 

The  regulations  in  this  subpart  contain 
no  information  collection  or 
•recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  35016^569.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  (See  7  CFR  Part  3015,  Subpart 
V.) 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities,  Plant 
diseases.  Plant  pests,  Plants 
(Agriculture),  Quarantine, 
Transportation,  Mediterranean  fruit  fly, 
Incorporation  by  reference. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  7  CFR  Part  301  and 
tiiat  was  published  at  53  FH  3849-3850 
on  February  10, 198a 

Authority:  7  U.S.C.  150bb.  150dd,  ISOee. 
ISOff;  161. 162.  and  164-167;  7  CFR  2.17.  2.51. 
and  371.2(c). 

Done  in  Washington,  DC.  this  18fh  day  of 
May,  1988. 
Larry  B.  Slagle, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Doc.  88-11513  Filed  5-20^8;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  211 
(INS  No.  1105-88] 

Allen  Commuters 

AOENCY:  Immigration  and  Naturalization 

Service.  Justice. 

ACTION:  Interim  rule  with  request  for 

comments. 


SUMMARY:  This  rule  amends  8  CFR  211.5 
to  provide  that  commuter  aliens,  in 
order  to  retain  resident  status,  must 
demonstrate  either  that  they  have  not 
been  unemployed  for  a  continuous 
period  of  six  months  or  that  they  have 
worked  ninety  days,  in  the  aggregate, 
during  the  twelve-month  period 
preceding  their  application  for 
admission  into  the  United  States.  The 


current  regulations  governing  alien 
commuters  provide  for  a  loss  of 
permanent  resident  status  to  commuters 
who  have  been  out  of  regular 
employment  in  the  United  Sf&tes  for  a 
continuous  period  of  six  months. 
DATES:  This  interim  rule  is  effective  May 
23, 1988.  Comments  must  be  received  on 
or  before  June  22. 1988.     • 
ADDRESSES:  Written  comments  should 
be  mailed  in  triplicate  to  Deputy 
Assistant  Commissioner,  Special 
Agricultural  Worker  Program, 
Immigration  and  Naturalization  Service. 
425  I  Street  NW..  Washington.  DC  20538 
or  delivered  to  Room  5250  at  the  same 
address. 
FOR  FURTHER  INFORMATION  CONTACT 

Aaron  Bodin,  Deputy  Assistant 
Commissioner.  Special  Agricultural 
Workers  (SAW).  (202)  633-5309. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  at  8  CFR  211.5  provide  that 
an  alien  lawfully  admitted  for 
permanent  residence  may  reside  in  a 
contiguous  foreign  territory  and 
commute  to  employment  in  the  United 
States,  but  that  such  alien  who  has  been 
out  of  regular  employment  in  the  United 
States  for  a  continuous  period  of  six 
months  shall  be  deemed  to  have  lost 
resident  status. 

Pursuant  to  section  210(a)(4)  of  the 
Immigration  and  Nationality  Act  as 
amended  in  1988,  special  agricultural 
workers  (SAWs)  accorded  lawful 
temporary  resident  status  have  "the 
right  to  travel  abroad  (including 
commutation  from  a  residence  abroad) 

*.  in  the  same  manner  as  for  aliens 
lawfully  admitted  for  permanent 
residence."  A  significant  number  of 
SAWs  who  normally  migrate  to  the 
United  States  only  once  a  year  for  a  few 
months  would,  if  they  continue  this 
practice,  be  out  of  employment  in  the 
United  States  for  a  continuous  period  of 
six  months,  and  would  thus,  under  the 
current  regulation,  lose  resident  status. 
Many  such  workers  who  might  prefer  to 
reside  abroad  and  continue  their 
seasonal  migrations  for  agricultural 
employment  might  feel  forced  to 
relocate  to  the  United  States  in  order  to 
maintain  their  resident  status.  Others 
might  choose  to  abandon  their  resident 
status.  In  either  event  the  purpose  of 
Congress  in  enacting  section  210  to 
provide  for  a  legal  agricultural 
workforce  would  be  fhistrated.  Although 
aliens  granted  resident  status  under 
section  210  have  the  right  to  physically 
reside  in  the  United  States  with 
luirestricted  employment  authorization, 
this  rule  would  allow  migrants  who  do 
not  wish  to  relocate  to  continue 
traditional  patterns  of  seasonal  )' 

migration  for  agricultural  employment. 


This  rule  is  thus  consistent  with  the 
intent  of  Congress  in  section  210  to 
provide  for  a  legal  agricultural 
workforce  by  granting  legal  status  to 
certain  alien  agricultural  workers. 

The  Service  recognizes  an  apparent 
contradiction  between  section  210(a)(4) 
of  the  Act  and  section  210(a)(3)  which 
provides  for  a  termination  of  temporary 
resident  status  only  upon  a 
determination  that  the  ahen  is 
deportable.  By  allowing  temporary 
residents  SAWs  to  commute  "in  the 
same  manner  as  ahens  lawfully 
admitted  for  permanent  residence", 
section  210(a)(4)  implies  that  temporary 
resident  status  may  be  lost,  as 
permanent  resident  status  may  be  lost 
for  failure  to  meet  the  minimum 
employment  standard  for  commuters.  To 
allow  a  SAW  temporary  resident  to 
retain  that  status  when  a  permanent 
resident  would  lose  his.  would  place 
temporary  residents  within  a  more 
lenient  regulatory  framework  than 
permanent  resident  aliens.  The  intent  of 
Congress  was  not  to  allow  temporary 
residents  the  privilege  of  that  status  and 
the  right  to  reside  abroad  without  a 
connection  to  the  U.S.  labor  market,  but 
rather  to  accord  them  equal  treatment 
with  permanent  resident  aliens. 

This  rule  effectively  embodies  the 
intent  of  section  210  in  according  SAWs 
the  same  rights  to  travel  and  commute 
tnm  abroad  as  permanent  resident 
aliens  while  facilitating  their  continued 
employment  in  agriculture. 

Section  211.5(d)  is  removed  as  it 
pertains  exclusively  to  special 
agricultural  worker  category  which,  via 
this  amendment,  has  been  adequately 
addressed  in  parts  a.  b,  and  c. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  does  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is  not 
a  major  rule  within  the  meaning  of 
section  1(b)  of  E.0. 12291. 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  approved  by  OMB 
under  the  provisions  of  the  Paperwork 
Reduction  Act,  under  control  number 
1115-0003. 

List  of  Subjects  in  8  CFR  Part  211 

Alien  commuters. 

Accordingly,  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 
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PART  211— DOCUMENTARY  I 

REQUIREMENTS:  IMMIGRANTS; 
WAIVERS 

1.  The  authority  citation  for  Part  211  is 
revised  to  read  as  follows: 

Authority:  8  U^.C  1101, 1103, 1181, 1182. 
1203, 1225, 1257. 

2.  Section  211.5  (a)  and  (b)  are  revised 
to  read  as  follows: 

9211.5    Allen  commuttr*. 

(a)  General.  Notwithstanding  any 
other  provision  of  this  part  an  alien 
lawfully  admitted  for  permanent     | 
residence  or  a  special  agricultural 
worker  lawfully  admitted  for  temporary 
residence  under  section  210  of  the  Act 
may  commence  or  continue  to  reside  in 
foreign  contiguous  territory  and 
commute  as  a  special  immigrant  defined 
in  section  nn(a)(27)(A)  of  the  Act  to  his 
place  of  employment  in  the  United 
States.  Such  commutation  may  be  daily 
or  seasonal  for  employment  which,  on 
the  whole,  is  regular  and  stable.  At  the 
time  of  each  reentry  the  commuter  must 
present  a  valid  Form  1-151, 1-551,  or  I- 
688  in  heu  of  an  immigrant  visa  and 
passport.  An  alien  commuter  engaged  in 
seasonal  work  would  be  presumed  to 
have  taken  up  residence  in  the  United 
States  if  he  is  present  in  this  coimtry  for 
more  than  six  months,  in  the  aggregate, 
during  any  continuous  12-month  period. 
An  alien  commuter's  address  report 
under  section  265  of  the  Act  must  show 
his  actual  residence  address  even 
though  it  is  not  in  the  United  States. 

(b)  Loss  of  residence  status.  An  alien 
commuter  who  has  been  out  of  regular 
employment  in  the  United  states  for  a 
continuous  period  of  six  months  shall  be 
deemed  to  have  lost  his  residence 
status,  notwithstanding  temporary 
entries  in  the  interim  for  other  thanj 
employment  purposes,  unless  his    { 
employment  in  the  United  States  was 
interrupted  for  reasons  beyond  his 
control  other  than  lack  of  a  job 
opportimity  or  he  can  demonstrate  that 
he  has  worked  ninety  days  in  the   ! 
aggregate  diuing  the  twelve-month 
period  preceding  his  application  for 
admission  into  the  United  States.  Upon 
loss  of  status.  Form  1-151, 1-551,  or  1-688 
shall  become  invalid  and  shall  be 
surrendered  to  an  immigration  officer. 

*        *        «        *        * 

9211.5    [AnwndMl] 

3.  Section  211.5(d)  is  removed. 
Rkhard  E.  Norton, 

Associate  Commissioner,  Examinations, 
Immigration  and  Naturalization  Service. 
March  31, 1988. 
(PR  Doc  88-11506  Filed  5-20-88;  8:45  am] 

HUJNQ  CODE  4410-1(MI 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 

Implementation  of  Severe  Accident 
Policy:  Meeting 

AOENCv:  Nuclear  Regulatory 
Conunission. 

action:  Notice  of  public  meeting. 

summary:  On  August  8, 1985,  the 
Commission  issued  a  Severe  Accident 
PoUcy  Statement  (50  FR  32138)  and 
further  information  concerning  the 
Commission's  plans  regarding 
assessments  of  postulated  severe 
accidents  in  both  existing  and  future 
reactors  was  issued  in  NUREG-1070 
dated  July.  1985.  The  staff  has 
undertaken  to  develop  guidance  to 
implement  the  severe  accident  policy 
and  intends  to  hold  a  series  of  public 
meetings  to  gather  information  and 
solicit  comments  on  our  plans  to 
establish  regulatory  requirements  for 
future  plants  related  to  postulated 
severe  accidents.  The  first  such  meeting 
is  planned  for  Thursday,  {une  9, 1988 
from  8:30  a.m.  to  5  p.m.  at  the  Crowne 
Plaza  HoUday  Inn^  1750  Rockville  Pike, 
Rockville,  Maryland  20852,  phone:  (301) 
468-1100.  Future  meetings  will  also  be 
announced  in  the  Federal  Register.  In 
this  fu-st  meeting,  the  NRC  staff  will 
present  an  overview  of  the  current  plans 
for  implementation  of  the  severe 
accident  policy  for  future  plants.  A 
discussion  will  follow  on  the  selected 
technical  issues  listed  below.  Persons 
wishing  to  make  presentations  on  the 
listed  issues  should  notify  the  contact 
listed  below  at  least  one  week  prior  to 
thajneeting.  Anyone  who  cannot  attend 
tlreSneeting  should  send  their  conmients 
to  the  contact. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brad  Hardin,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Telephone  (301)  492-3733. 
SUPPLEMENTARY  INFORMATION: 

Meeting  Topics 

The  following  topics  will  be  discussed 
in  the  meeting: 

1.  How  should  acceptable  safety  be 
demonstrated  regarding  severe 
accidents? 

•  What  standards  (acceptance 
criteria)  should  be  applied? 

•  What  form  should  these  standards 
take? 

•  Should  future  plants  be  safer  than 
existing  reactors?  How  should  this  be 
implemented? 

•  How  should  severe  accident  issues 
be  selected  for  consideration? 


•  How  should  the  balance  between 
prevention  and  mitigation  be 
maintained? 

•  What  speciflc  prevention/mitigation 
design  featiu«s  might  be  desirable  on 
future  reactors,  such  as: 

— Improved  shutdown  capabiUty 

— Core  cooling  systems 

— Capability  for  feed  and  bleed  decay 

heat  removal 
— Capability  for  PWR  automatic 

depressurization 
— Reactor  cavity  design  and  other 

features  to  mitigate  direct 

containment  heating  effects 
— Containment  design  (including 

concrete  type)  and  other  features  to 

mitigate  corium-concrete  interactions 
— Hydrogen  control  features 
— Filtered  vent  systems  on  containment 
— Reactor  vessel  design 
— ^Equipment  survivability 

•  What  other  severe  accident 
vulnerabilities  are  considered  important 
and  how  should  they  be  addressed? 

2.  What  information  should  be 
developed  to  determine  if  a  design  is 
acceptable  with  respect  to  severe 
accidents? 

•  PRA? 

•  Deterministic  analyses  (e.g.,  Ch.  15, 
Standard  Review  Plan)? 

•  When  in  the  licensing  process 
should  this  information  be  submitted? 

•  How  often  during  the  life  of  the 
plant  should  this  information  be 
updated? 

3.  What  role  shoiJd  PRA  play  in  the 
assessment  of  the  acceptability  of 
reactor  designs  regarding  severe 
accidents? 

•  What  should  be  the  scope  and 
content  of  the  PRAs? 

—Should  PRAs  include  both  internal 

and  external  events? 
— Should  PRAs  address  full  power,  low 

power  and  refueling  conditions? 
— How  should  parts  of  the  plant  that  are 

not  designed  or  are  site  specific  be 

handled? 

•  How  should  the  PRA  results  be 
used? 

4.  How  should  uncertainties  in  severe 
accident  phenomenology,  plant  behavior 
and  analysis  methods  be  treated? 

5.  Open  discussion  including  other 
significant  topics. 

6.  Summary. 

Dated  in  Rockville,  Maiyland  this  17th  day 
of  May  1988. 


For  the  Nuclear  Regulatory  Commission. 
Thomas  L.  King, 

Chief,  Advanced  Reactors  &  Generic  Issues 
Branch,  Division  of  Regulatory  Applications, 
Office  of  Nuclear  Regulatory  Research. 
(FR  Doc.  88-11462  Filed  5-20-88;  8:45  am] 

MIXING  COOC  7SM-01-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  522 

tNo.  88^353] 

Issuance  and  Form  of  Stock  in  Federal 
Home  Loan  Banks 

Date:  May  12, 1988. 

agency:  Federal  Home  Loan  Bank 
Board. 

ACTION:  Final  rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board")  is  adopting  final 
amendments  to  its  Federal  Home  Loan 
Bank  System  Regulations 
("Regulations")  to  authorize  the  capital 
stock  of  a  Federal  Home  Loan  Bank 
("Bank")  to  be  represented  in 
uncertificated,  i.e.,  book  entry  form. 
Currently,  the  Regulations  provide  for 
Bank  stock  to  be  issued  in  certificated 
form  only,  but  on  the  basis  of  an  earlier 
legal  opinion  by  the  Board's  Office  of 
General  Counsel  some  Banks  are  now 
using  uncertificated  stock.  The 
amendment  would  clarify  a  Bank's 
authority  both  to  issue  uncertificated 
stock  and  to  convert  certificated  stock 
to  book  entry  form.  No  Bank  that 
converts  to  a  book  entry  system  will  be 
required  to  issue  stock  in  certificated 
form. 

EFFECTIVE  DATE:  July  22. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Carey,  Director,  Bank  Liaison 
Division,  Office  of  the  District  Banks,  at 
(202)  377-6656;  or  Richard  L.  Little, 
Associate  General  Counsel,  Corporate 
and  Securities  Division,  Office  of 
General  Counsel,  at  (202)  377-6447, 
Federal  Home  Loan  Bank  Board,  1700  G 
Street  NW.,  Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION:  Under 

section  6(c)  of  the  Federal  Home  Loan 
Bank  Act  ("Act"),  every  institution  that 
becomes  a  Bank  member  must  make  an 
"original  stock  subscription  *  *  *  [in]  an 
amount  equal  to  1  per  centum  of  the 
subscriber's  aggregate  unpaid  loan 
principal,  but  not  less  than  $500."  12 
U.S.C.  1428(c)  (1982)  and  Supp.  Ill  1985). 
Thereafter,  the  amount  of  Bank  stock 
that  the  member  is  required  to  hold  is 
adjusted  annually  by  the  Bank  in 
accordance  with  the  original 
subscription  formula.  Id. 


While  the  Act  established  the 
minimum  amount  of  a  member's  Bank 
stockholdings,  it  does  not  explicitly 
prescribe  the  manner  in  which  existence 
of  such  interests  may  be  evidenced. 
Under  modem  corporate  practice, 
securities  can  be  either  certificated — i.e., 
represented  by  a  physical  instrument — 
or  uncertificated — i.e.,  evidenced  by  an 
entry  on  the  books  of  the  issuer.  See 
U.C.C.  8-102  (a)  and  (b)  (1979).  Despite 
the  widespread  acceptance  of 
uncertificated  securities  by  corporations 
generally,  the  Banks  for  a  number  of 
years  have  been  directed  by  S  522.10  of 
the  Regulations  to  issue  a  "certificate" 
to  each  new  member  in  the  amount  of  its 
initial  stock  subscription.  12  CFR  522.10 
(1987).  The  regulatory  language  had 
generally  been  construed  to  mean  that 
Banks  could  fill  initial  stock 
subscriptions  and  make  subsequent 
annual  stockholding  adjustments  solely 
through  the  use  of  certificated  shares. 

In  1979,  a  legal  opinion  of  the  Board's 
Office  of  General  Coimsel  reviewed  the 
statutory  authority  underlying  §  522.10 
and  concluded  that  nothing  in  the  Act 
prohibited  issuance  of  uncertificated 
Bank  stock.  On  the  basis  of  this  ruling  at 
least  two  banks  began  using 
uncertificated  stock.  Due  to  an 
oversight,  however,  the  text  of  S  522.10 
was  never  changed  to  incorporate  the 
revised  legal  position. 

On  July  29. 1987,  the  Board  proposed 
these  amendments  both  to  rectify  the 
inadvertent  omission  of  an  express 
authorization  for  issuance  of  Bank  stock 
in  book  entry  form  in  §  522.10  of  the 
Regulations  and  to  promote 
administrative  efficiency  by 
streamlining  a  routine  Bank  procedure  in 
conformance  with  an  accepted  modem 
corporate  practice.  On  the  basis  of  the 
pubhc  comments  and  staff  analysis,  the 
Board  has  decided  to  adopt  the 
amendments  substantially  as  proposed 
with  one  exception. 

In  response  to  the  proposal,  the  Board 
received  three  public  comments  from  an 
industry  trade  association,  an  insured 
institution  and  a  Bank.  Both  the  trade 
association  and  the  insured  institution 
favored  adoption  of  the  amendments 
without  further  modification.  The  Bank 
observed  that  under  the  proposed 
language  a  member  would  have  been 
able  to  obtain  certificated  stock  upon 
written  request,  even  though  an  issuing 
Bank  might  have  converted  to  a  book 
entry  system,  and  expressed  concem 
"that  the  abihty  of  institutions  to  ask  for 
certificated  stock  on  an  exception  basis 
would  lead  to  a  significant  additional 
administrative  burden  and  unnecessary 
cost".  Among  the  drawbacks  noted  were 
additional  costs  to  a  Bank  associated 
with  the  required  maintenance  of  two 


accounting  systems  and  potential  loss  of 
dividends  to  members  relating  to 
redemptions  of  physical  stock 
certificates. 

In  the  Board's  view,  the  concerns 
expressed  by  the  commenting  Bank  are 
well  justified.  Gains  in  administrative 
efficiency  contemplated  by  a  switch  to  a 
book  entry  system  could  largely  be 
squandered  if  two  types  of  stock 
continued  to  be  available.  Therefore,  the 
Board  has  decided  to  eliminate  a 
member's  option  to  receive  certificated 
stock  in  Banks  that  have  converted  to 
the  book  entry  form.  Otherwise,  the  text 
of  the  proposal  is  essentially  unchanged. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  604,  the  Board  is 
providing  the  following  regulatory 
fiexibility  analysis. 

1.  Need  for  and  objectives  of  the  rule. 
These  elements  are  discussed  above  in 
SUPPLEMENTARY  INFORMATION. 

2.  Issues  raised  by  comments  and 
agency  assessment  and  response.  These 
elements  are  discussed  above  in 

SUPPLEMENTARY  INFORMATION. 

3.  Significant  alternatives  minimizing 
small-entity  impact  and  agency 
response.  "The  Small  Business 
Administration  defines  a  small  financial 
institution  as  "a  commercial  bank  or 
savings  and  loan  association,  the  assets 
of  which,  for  the  preceding  fiscal  year, 
do  not  exceed  $100  million."  13  CFR 
121.13(a).  Therefore,  the  small  entities  to 
which  the  final  rule  apphes  are  the  1,651 
insured  member  institutions  of  the  Bank 
System  which  had  assets  totaling  $100 
million  or  less  as  of  December  31, 1986. 
There  are  no  feasible  alternatives  that 
would  achieve  the  Board's  principal  goal 
of  correcting  a  flaw  in  existing 
regulatory  procedures. 

List  of  Subjects  in  12  CFR  Part  522 

Federal  home  loan  banks.  Conflict  of 
interests. 

Accordingly,  the  Federal  Home  Loan 
Bank  Board  hereby  amends  Part  522, 
Subchapter  B.  Chapter  V,  Title  12.  Code 
of  Federal  Regulations,  as  set  forth 
below. 

SUBCHAPTER  B— FEDERAL  HOME  LOAN 
BANK  SYSTEM 

PART  522— ORGANIZATION  OF  THE 
BANKS 

1.  The  authority  citation  for  Part  522 
continues  to  read  as  follows: 

Authority:  Sec.  SB,  47  Stat.  727.  as  added  by 
sec.  4,  80  Stat.  824.  as  amended  (12  U.S.C. 
1425b);  sees.  6-7.  47  Stat.  727.  730,  as 
amended  (12  U.S.C.  1426-1427):  sec.  17.  47 
Stat.  736.  as  amended  (12  U.S.C.  1464):  sees. 
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402-403.  407,  46  Stat.  1256-1257. 1260.  as 
amended  (12  U.S.C.  1725-1726. 1730);  sec.  207, 
62  Stat.  892.  as  added  by  sec.  la.  76  Stat. 
1123,  as  amended  (18  U.S.C.  207);  sec.  602.  92 
Stat.  2115,  as  amended  (42  U.S.C.  8101  et 
seq.y.  Reorg.  Plan  No.  3  of  1947, 12  FR  4981.  3 
CFR,  1943-48  Comp.  p.  1071;  Reorg.  Plan  No.  6 
of  1961,  reprinted  in  12  U.S.C.A.  1437  App. 
(West  Supp.  1986). 

2.  Section  522.10  is  revised  to  read  as 
follows: 

§  S22.10    Issuance  and  fonn  of  stock. 
A  Bank  shall  issue  to  each  new  \ 
member,  as  of  the  effective  date  of 
membership,  stock  in  the  member's 
name  for  the  amount  of  its  stock 
subscription  but  the  Bank  shall  not 
transfer  stock  so  issued  until  it  has 
received  full  payment  therefor.  Stock 
may  be  issued  in  certificated  or 
uncertificated  form  at  the  discretion  of 
the  Bank.  A  Bank  may  convert  all 
outstanding  certificated  stock  to 
uncertificated  form  at  its  discretion.  If  a 
member  with  stock  in  certificated  form 
changes  its  name,  a  new  certi^cate* shall 
be  issued. 

By  the  Federal  Home  Loan  Bank  Board. 
lohn  F.  Ghizzooi, 

Assistant  Secretary. 

|FR  Doc.  88-11454  Filed  5-20-88;  8:45  am] 

BNJJNG  CODE  (TaO-OI-H 


12  CFR  Parts  545  and  563 
[Na  8»-355] 


Adjustable-Rate  Mortgage  Home  Loan 
Disclosures  i 

Date:  May  12. 1968.  I 

agency:  Federal  Home  Loan  Bankj 
Board.  I 

action:  Final  rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  as  operating  head  of 
the  Federal  Savings  and  Loan  Insurance 
Corporation  ("FSLIC").  is  adopting  and 
publishing  amendments  to  its 
regulations  regarding  the  disclosures 
and  notices  that  lenders  must  give  to 
borrowers  concerning  adjustable-rate 
mortgage  ("ARM")  home  loans.  The 
changes  are. being  made  in  conjunction 
with  the  Board  of  Governors  of  the 
Federal  Reserve  System  ("FRB"),  the 
Office  of  the  Comptroller  of  the 
Currency  ("OCC"),  and  the  Department 
of  Housing  and  Urban  Development 
("HUD")  working  through  the  Federal 
Financial  Institutions  Examination 
Council  ("Exam  Council"  or  FFIEC"). 
The  purposes  of  the  revisions  are  to 
improve  the  adequacy  of  information 
given  to  consumers  shopping  or  applying 
for  ARMs  and  to  relieve  lenders  of  the 
burden  of  duplicative  federal 


regulations.  The  changes  will  enact  the 
unanimous  Exam  Council 
recommendations  of  August  1986.  As 
amended,  the  Board's  regulations  will 
require  lenders  to  provide  to  a 
prospective  borrower  a  clear  and 
concise  description  of  the  lender's  ARM 
program(s),  including  a  historical 
example,  either  when  an  application 
form  is  given  to  the  consumer  or  before 
the  consumer  pays  a  non-refundable  fee, 
whichever  is  earlier.  The  new  rule 
changes  the  timing  for  ARM  disclosures 
and  simphfies  disclosures  concerning 
the  ARM  program(s)  being  offered  to  the 
consumer,  but  continues  the  use  of  the 
booklet  titled.  Consumer  Handbook  on 
Adjustable  Rate  Mortgages  ("ARMs 
Handbook").  A  provision  referencing  the 
maximum  interest  rate  cap  requirement 
of  the  Competitive  Equality  Banking  Act 
of  1987  is  also  included. 

The  FRB  published  its  final  rule  on 
ARM  disclosures  on  December  24. 1987 
(52  FR  48665).  and  the  OCC  published  its 
final  rule  on  March  11, 1988  (53  FR  7885). 
EFFECTIVE  DATE:  May  23, 1988.  but 
optional  compliance  until  October  1. 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  D.  Johnson,  Attorney/Advisor, 
(202)  653-2679,  Division  of  Consumer 
and  Civil  Rights,  Office  of  Community 
Investment,  Federal  Home  Loan  Bank 
Board.  1700  G  Street  NW..  Washington. 
DC  20552. 

SUPPLEMENTARY  INFORMATION:  The 
Board  is  directed  by  Title  FV  of  the 
National  Housing  Act,  12  U.S.C.  1724-30. 
to  assure  the  sound  and  safe  operation 
of  institutions  the  accounts  of  which  are 
insured  by  the  FSLIC  ("insured 
in8titutions(s)").  Pursuant  to  that 
mandate,  the  Board  is  adopting 
revisions  and  clarifications  to  its 
regulations  regarding  the  initial 
disclosures  and  subsequent  notices  that 
lenders  must  give  to  prospective 
borrowers  and  loan  customers.  The 
revisions  implement  a  simple  and 
uniform  method  of  initial  disclosures  for 
ARMs.  The  disclosures  were  developed 
in  consultation  with  other  financial 
regulatory  agencies. 

Currently,  four  federal  agencies 
require  that  lenders  subject  to  their 
regulations  provide  specific  disclosures 
about  ARMs  to  borrowers.  Under 
Regulation  Z  (12  CFR  Part  226).  the  FRB 
requires  that  an  ARM  be  described 
briefly  to  consumers.  In  contrast  to 
Regulation  Z,  the  regulations  of  the 
Board,  OCC,  and  HUD  call  for  more 
extensive,  detailed  information.  The 
Board  requires  ARM  disclosures  for 
federal  associations  and  also  for  certain 
other  lenders  that  wish  to  market  their 
loans  to  federal  institutions  (12  CFR 


545.33).  In  addition,  insured  institutions, 
including  federal  associations,  are  also 
required  to  make  certain  ARM 
disclosures  (12  CFR  563.»-9).  The  OCC 
mandates  ARM  disclosures  for  national 
banks  and  other  lenders  that  seek  to 
market  their  loans  to  national  banks  (12 
CFR  Part  29).  Under  the  "Alternative 
Mortgage  Transaction  Parity  Act  of 
1982  ",  12  U.S.C.  3802,  state-chartered 
institutions  and  other  mortgage  lenders 
may  take  advantage  of  federal 
authorization  of  ARMs  by  following  the 
rules  of  the  Board  or  the  OCC.  Finally, 
HUD  prescribes  disclosures  for  lenders 
wishing  to  participate  in  the  Federal 
Housing  Administration  ("FHA") 
insurance  program  (24  CFR  Parts  203 
and  234). 

The  Exam  Council  members  and  HUD 
believe  that  this  regulatory  structure 
which  requires  different  disclosures  by 
different  lenders  delivered  at  different 
times,  is  causing  problems  for  both 
consumers  and  mortgage  lenders.  The 
ability  of  consumers  to  understand  and 
make  important  decisions  about  ARMs 
before  entering  into  these  transactions 
may  be  hampered  by  their  receipt  of 
different  information  about  ARM 
programs  depending  on  what  type  of 
lender  they  have  approached.  This 
problem  is  exacerbated  by  the  variety  of 
ARM  products  now  being  offered  as 
well  as  the  complexity  of  some  of  these 
programs.  In  addition,  consumers  often 
pay  an  application  fee  prior  to  receiving 
any  disclosures  about  the  lender's  loan 
programs.  At  the  same  time,  these 
regulatory  requirements  have  proved 
burdensome  to  the  mortgage  industry, 
particularly  when  mortgage  lenders 
must  satisfy  more  than  one  regulation  in 
order  to  take  full  advantage  of  the 
secondary  market.  Under  certain 
circumstances,  lenders  who  wish  to 
originate  mortgages  for  possible  sale  to 
either  a  federal  savings  and  loan 
association  or  to  a  national  bank  may 
have  to  make  disclosures  under  both 
agencies'  rules.  Fiulhermore,  it  has  been 
claimed  that  the  variety  of  regulatory 
requriements  has  hampered  the 
development  of  a  thriving  secondary 
market  for  ARMs. 

Revisions  to  federal  ARM  disclosure 
requirements  were  initially  requested  by 
members  of  Congress,  financial  industry 
trade  associations,  and  consumer  groups 
in  1984.  Initial  requests  called  for 
uniform  federal  requirements  for 
disclosures  including  a  "worst  case" 
statement  of  the  highest  interest  rate  of 
payment  that  might  apply  to  an  ARM. 
After  extensive  deliberations  by  a  task 
force,  the  Exam  Council  made  an  initial 
recommendation  in  November  1984.  As 
outlined  by  the  Exam  Council,  the 
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required  disclosures  would  have  been 
specific  to  each  consumer  transaction 
and  included  a  "worst  case"  payment 
example  based  on  hypothetical  index 
rate  increases  of  two  percentage  points 
per  year  for  three  years.  Based  on  these 
recommendations,  the  FRB  proposed 
amendments  to  Regulation  Z  on  May  15. 
1985  (50  FR  20221).  Many  of  the  500 
public  comments  received  by  the  FRB  on 
the  1985  proposal  objected  to  both  the 
potential  burden  on  creditors  of 
requiring  transaction-specific 
disclosures  and  to  the  assumptions 
about  index  rate  movement. 

For  more  than  a  year  following  the 
FRB  proposal  of  the  initial  disclosure 
scheme,  the  Exam  Council  considered 
alternative  plans  for  uniform  ARM 
disclosures.  In  August  1986.  the  Exam 
Council  approved  a  proposal  requiring 
that  creditors  provide  two  types  of 
disclosures  to  consumers  seeking 
information  about  ARMs:  (1)  The 
Consumer  Handbook  on  Adjustable 
Rate  Mortgages,  or  a  suitable  substitute, 
fiind  (2)  disclosures  that  fully  describe 
each  of  the  lender's  ARM  programs, 
with  a  15-year  historical  example  of  how 
changes  in  the  index  or  formula  values 
used  to  compute  interest  rates  would 
have  affected  interest  rates  and 
payments  on  a  $10,000  loan.  The 
example,  starting  in  1977,  would  be 
updated  annually  until  a  15-year  history 
is  shown;  therafter,  it  would  reflect  the 
most  recent  15-years  of  index  values.  In 
addition,  the  maximum  interest  rate  and 
payment  that  could  result  under  the 
program  for  a  $10,000  loan  would  be 
disclosed. 

On  November  24. 1986.  the  FRB  again 
proposed  to  amend  Regulation  Z  (51  FR 
42241).  In  a  parallel  action,  on  February 
5. 1987.  the  Board  published  proposed 
amendments  to  its  ARM  disclosure 
regulations  by  requiring  disclosures 
similar  to  those  proposed  by  the  FRB  (52 
FR  3665).  The  regulation,  as  proposed, 
would  have  covered  all  loans  secured 
by  borrower-occupied  property 
(including  open-end  equity  lines  of 
credit).  Finally,  on  October  2, 1987.  the 
CCC  proposed  to  delete  its  ARM 
disclosure  regulation  and  to  defer  to 
revised  Regulation  Z  disclosure 
requirements  (52  FR  36953). 

The  Board  received  86  comments 
during  its  30-day  comment  period  in 
February  and  March.  1987.  The  majority 
(61)  came  from  the  thrift  industry,  four 
(4)  were  from  Federal  Home  Loan 
District  Banks,  and  the  balance  were 
sent  by  commercial  banks,  mortgage 
companies,  trade  associations,  law 
firms,  and  consumer  groups.  Ten  (10) 
comment  letters  expressed  unqualified 
support  for  the  Board's  proposal. 


Twenty-one  (21)  of  the  commenters 
generally  opposed  any  new  (and  in 
some  cases  existing)  ARM  disclosures; 
thirty-four  (34)  of  the  commenters 
endorsed  uniform  ARM  disclosures  with 
critical  comments  on  one  or  more 
provisions;  and  the  balance  only 
commented  on  specific  provisions.  Nine 

(9)  commenters  supported  the  proposed 
changes  based  specifically  on  the  need 
for  uniformity  among  the  federal 
regulatory  agencies. 

Almost  one-half  (41)  of  the 
commenters  opposed  the  use  of  the  15- 
year  historical  example  of  the  index 
movements,  most  seeing  the  example  as 
confusing  to  consumers  and  burdensome 
to  lenders.  Fifteen  (15)  of  these  letters 
were  virtually  identical  and  came  from  a 
single  Bank  System  district.  A  number  of 
the  commenters  opposed  to  the 
historical  example  did  ndt  appear  to 
imderstand  that  every  movement  of  the 
index  in  the  15-year  period  would  not 
have  to  be  disclosed  and  that  the 
example  would  not  have  to  be 
transaction-specific.  The  FRB  proposal 
of  May,  1985,  requiring  a  "worst  case" 
disclosure  using  a  hypothetical  example 
in  which  the  index  increased  by  two 
percentage  points  per  year  for  three 
years,  drew  overwhelming  opposition 
when  it  was  proposed,  but  several 
commenters  recommended  it  as  an 
alternative  to  the  15-year  example. 
Reducing  the  historical  example  to  ten 

(10)  years  or  less  was  suggested.  Only 
one  conunenter  suggested  a  longer 
history.  The  Board,  after  reviewing  the 
comments  and  on  its  own  analysis, 
believes  that  the  15-year  historical 
example  best  serves  consumer  needs  for 
disclosure  in  selecting  a  loan  program. 
The  Board  also  believes  that  die 
example  is  not  burdensome  to  lenders, 
because  it  is  not  transaction-specific 
and  need  only  be  updated  once  a  year.  It 
is  also  an  essential  part  of  the  Exam 
Council  recommendation.  Uniform 
initial  disclosure  would  not  be  possible 
without  it. 

The  15-year  historical  example  will 
not  be  based  on  the  actual  amoimt  to  be 
borrowed.  Lenders  will  be  able  to  pre- 
print the  disclosures  for  each  loan 
program  and  give  them  to  consumers 
with  an  ARMs  Handbook.  The  provision 
that  the  example  be  based  on  the 
historical  performance  of  individual 
indices,  rather  than  on  assumed  rate 
increases,  reflects  the  revised 
recommendation  of  the  FFIEC.  Lenders 
also  will  be  required  to  include  a 
statement  on  the  disclosure  form 
explaining  to  consumers  how  to 
calculate  their  actual  monthly  payment 
amount  for  a  loan  amount  other  than 
$10,000.  The  example  based  on  $10,000 


also  reflects  the  recommendation  of  the 
FFIEC  and  is  premised,  in  part,  on  the 
rationale  that  figures  based  on  a  $10,000 
example  provide  information  that 
consumers  can  use  with  minimal 
difficulty  to  calculate  their  actual 
monthly  payments  for  a  specific 
transaction.  The  amendments  require 
that  the  example  shown  be  based  on  the 
history  of  the  specific  index  or  formula 
to  be  used  in  the  loan  program.  The 
index  values  used  in  the  example  will 
begin  with  the  value  for  1977  and  be 
updated  annually  to  add  the  values  for 
additional  years  until  a  15-year  history 
is  shown.  For  example,  the  disclosures 
for  an  ARM  made  in  1988  will  include 
index  values  for  each  year  from  1977 
through  1987.  In  each  subsequent  year 
until  1991  a  lender's  disclosures  will 
include  the  index  value  for  one  more 
year.  From  that  time  forward,  lenders 
will  show  a  "rolling"  history  of  index 
values,  updated  annually,  for  the 
preceding  IS  years. 

If  the  values  for  an  index  have  not 
been  available  back  in  1977,  lenders 
need  only  go  back  as  far  as  the  values 
have  been  available  in  giving  the  history 
and  may  start  the  example  at  the  year  in 
which  values  are  available.  The  history 
should  reflect  the  method  of  choosing 
values  for  each  program.  For  instance,  if 
an  average  of  index  values  is  used, 
averages  would  be  used  in  the  history, 
but  if  a  single  index  value  is  used,  single 
index  values  would  be  shown.  Lenders 
should  assume  one  date  within  a  year 
(or  one  period,  if  an  average  is  used)  on 
which  to  base  the  history  of  index 
values  for  each  loan  program:  they  may 
choose  to  use  index  values  as  of  any 
date  or  period  as  long  as  the  index  value 
as  of  this  date  or  period  is  used  for  each 
year  in  the  index  history.  Only  one 
index  value  per  year  need  be  shown, 
even  if  the  program  provides  for 
adjustments  to  the  interest  rate  or 
payment  more  than  once  in  a  year.  In 
such  cases,  the  lender  may  assume  that 
the  index  rate  remained  constant  for  the 
full  year  for  the  purpose  of  calculating 
the  interest  rate,  payment,  and  loan 
balance.  Updating  will  be  necessary 
only  once  each  year  to  reflect  the  most 
recent  year's  index  value.  New 
disclosures  would  be  required  when  an 
ARM  program  changes. 

The  payment  and  outstanding  loan 
balance  figures  in  the  example  must 
reflect  all  significant  loan  program 
terms.  For  example,  features  such  as 
rate  and  payment  caps,  a  discounted 
interest  rate,  negative  amortization,  and 
interest  carryover  need  to  be  taken  into 
account  by  lenders  in  calculating  the 
payment  and  outstanding  balance 
figures.  Because  disclosures  will  be 
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given  early,  lenders  will  need  to  assume 
a  value  for  the  margin  in  order  to  do  the 
calculations  for  the  example.  Lenders 
may  select  a  margin  that  they  have  used 
during  the  preceding  six  months  and 
disclose  on  the  form  that  the  margin  is 
one  that  they  have  used  recently.  The 
margin  selected  may  be  used  until  a 
lender  updates  the  disclosure  form  to 
reflect  the  most  recent  15  years  of  index 
values.  Similarly,  to  the  extent  that  the 
ARM  program  has  a  discounted  initial 
rate,  lenders  also  will  be  permitted  to 
assume  an  amount  by  which  the  initial 
rate  will  be  discounted — which  isi 
representative  of  the  amount  of     ' 
discounts  by  the  lender  during  the 
preceding  six  months — and  disclose  on 
the  form  that  the  initial  rate  has  been 
discounted  to  the  extent  of  other 
discounts  offered  by  the  lender  recently. 
The  provision  for  a  representative 
discount  was  added  to  respond  to  the 
concerns  expressed  by  lenders  about  the 
need  for  individual  program  disclosure 
forms  to  reflect  the  amount  of  every 
discount  offered  by  the  creditor — 
amounts  that  could  fluctuate  daily 
depending  upon  market  conditions. 

The  amendments  also  require 
disclosure  of  the  maximum  interest  rate 
and  payment.  These  disclosures  would 
be  calculated  based  on  a  $10,000  loan 
that  is  originated  at  the  most  recent 
interest  rate  shown  in  the  historical 
example  and  would  assume  that  the 
interest  rate  then  increases  as  rapidly  as 
possible  under  the  program.  Thus,  in  a 
loan  with  interest  rate  limitations,  or 
"caps,"  of  2  percentage  points  per  year 
and  5  percentage  points  for  the  life  of 
the  loan,  the  maximum  interest  rate 
would  be  5  percentage  points  higher 
than  the  most  recent  rate  shown  in  the 
historical  example,  and  the  loan  would 
not  reach  the  maximum  interest  rate 
increase  until  the  fourth  year  of  the  loan 
because  of  the  2  percentage  points 
annual  limitation.  Consequently,  the 
maximum  payment  disclosed  would 
reflect  the  amortization  of  the  loan 
during  that  period.  Finally,  to  enable 
HUD/FHA  lenders  to  follow  the  new 
requirements,  this  provision  has  been 
modified  also  to  require  a  statement  of 
the  initial  interest  rate  and  payment  for 
that  loan.  The  Board  believes  that  this 
requirement  will  also  benefit  consumers 
by  providing  a  point  of  reference  for 
evaluating  the  stated  maximum  levels 
for  an  ARM.  As  amended,  the  regulation 
does  not  preclude  lenders  from  also 
providing  customers  with  alternative 
projections,  such  as  a  best  case 
example,  provided  that  the  examples  are 
factual  and  accurate  as  required  by  the 
Board's  advertising  regulations  (12  CFR 
563.27(a)). 


The  new  regulations  ensure  that  every 
consimier  considering  applying  for  an 
ARM  will  receive  a  brochure  at  an  early 
stage  in  the  application  process.  The 
ARMs  Handbook,  developed  by  the 
Board  and  the  FRB,  may  be  used  by 
lenders  to  fulfill  this  requirement.  The 
amendments  would  also  permit  lenders 
to  provide  a  "suitable  substitute"  in 
place  of  the  ABMs  Handbook.  Rather 
than  the  Board's  evaluating  whether  an 
individual  lender's  ARM  brochure  is  a 
"suitable  substitute,"  individual  lenders 
should  make  a  good  faith  determination 
of  whether  a  brochure  is,  in  fact,  a 
suitable  substitute.  The  Board  envisions 
that  substitutes  must  be,  at  a  minimum, 
comparable  to  the  ARMS  Handbook  in 
substance  and  comprehensiveness, 
recognizing  that  some  lenders' 
brochures  may  contain  more  detailed 
descriptions  of  their  particular  ARM 
programs  than  is  contained  in  the  ARMs 
Handbook. 

The  ARMs  Handbook  has  been 
reprinted  for  resale  by  private 
publications  companies  and  by  various 
trade  organizations  such  as  the 
American  Bankers  Association,  the 
Mortgage  Bankers  Association,  the 
National  Council  of  Savings  Institutions, 
and  the  U.S.  League  of  Savings 
Institutions. 

The  Board's  proposal  to  require  ARM 
disclosures  in  all  adjustable-rate  loans 
secured  by  the  borrower's  dwelling, 
whether  the  loans  were  open-end  loans 
(such  as  home  equity  loans)  or  closed- 
end  loans  (such  as  the  traditional  30- 
year  mortgage),  was  expressly  opposed 
by  twenty-four  (24)  of  the  commenters. 
The  vast  majority  of  these  comments 
urged  that  open-end  credit,  specifically 
home  equity  loans,  not  be  covered  by 
the  ARM  disclosure  regulation.  The 
value  of  the  proposed  disclosures  was 
questioned  for  loans  with  an  unknown 
amount,  an  unknown  term,  and  a 
changing  interest  rate.  Many 
commenters  cited  the  complexity  and 
ongoing  evolution  of  home  equity  loans 
as  critical  reasons  for  not  requiring  the 
same  disclosures  for  home  equity  loans 
as  for  traditional  ARMs.  Consumer 
groups,  on  the  other  hand,  favored 
coverage  of  home  equity  loans. 

Since  the  Board's  proposal  in 
February  1987,  home  equity  loans  and 
similar  open-end  credit  have  been  the 
subject  of  review  by  consumer  groups, 
financial  regulatory  agencies,  and 
Congress.  In  addition,  the  FRB  has 
published  for  comment  amendments  to 
Regulation  Z  specifically  for  home 
equity  loans.  Therefore,  the  Board  has 
decided  to  limit  these  ARM  disclosure 
regulations  to  closed-end  credit  in 
keeping  with  the  regulations  of  the  other 


federal  financial  regulatory  agencies 
and  the  recommendations  of  the  Exam 
Council. 

Several  commenters  objected  to  the 
Board's  proposal  to  include  breach  by 
the  borrower  in  the  disclosures  required 
in  §  563.9-9(d)(5),  rather  than  exclude  it 
as  the  current  regulations  do  in  12  CFR 
545.33(f)(9).  The  principal  objection  was 
that  the  proposed  language  could  be 
read  to  require  an  extensive  legal 
treatment  of  borrower  and  lender  rights 
and  remedies.  The  Board  has  decided, 
therefore,  to  exclude  borrower  breach 
from  the  amended  regulation. 

The  Board  also  received  questions 
concerning  the  disclosures  required  for 
costs  and  charges  incidental  to  an  ARM, 
such  as  hazard  insurance,  mortgage 
insurance,  taxes  and  similar  expenses 
that  are  subject  to  change.  As  amended, 
the  regidations  do  not  require  new 
disclosures  or  projections  for  these 
incidental  expenses,  but  the  fact  that 
they  may  change  and  an  explanation  of 
how  they  will  be  paid  should  be 
included  in  the  escrow  disclosures 
required  by  §  563.9-9(d)(3).  Such 
disclosure  is  in  addition  to  any 
treatment  required  by  other  statutes  or 
regulations,  such  as  the  Real  Estate 
Settlement  Procedures  Act  of  1974.  and 
Regulation  Z. 

Twenty  (20)  commenters  criticized  the 
adjustment  notice  provision  (S  563.9- 
9(c))  proposed  by  the  Board,  pointing  out 
that  it  did  not  comport  with  the  proposal 
of  the  FRB  and  could  be  impossible  to 
comply  with  for  loans  adjusting  daily  or 
monthly.  Upon  review  of  the  comments 
and  the  proposed  language,  the  Board 
has  decided  to  adopt  the  same 
adjustment  notice  language  as  the  FRB. 
The  regulation  provides  for  an 
adjustment  notice  at  least  once  each 
year  during  which  an  interest  rate 
adjustment  is  implemented  without  an 
accompanying  payment  change.  In  the 
case  of  a  payment  change,  an 
adjustment  notice  must  be  given  at  least 
25,  but  not  more  than  120,  calendar  days 
before  a  payment  at  the  new  level  is 
due.  This  action  will  provide  consumers 
with  adequate  notice  of  interest  rate  and 
payment  changes  and  be  easier  for 
lenders  to  comply  with  than  previous 
requirements. 

'The  subsequent  disclosure  provision 
requires  notice  of  the  adjusted  payment 
amount,  interest  rate,  index  rate,  and 
loan  balance.  The  lender  also  will  be 
required  to  disclose  the  extent  to  which 
any  increase  in  the  interest  rate  has  not 
been  fully  implemented  at  the 
adjustment  date  (for  example,  if  the  new 
index  plus  margin  would  exceed  an 
interest  rate  adjustment  cap],  and  the 
payment  that  would  be  required  to  fully 


amortize  a  loan  (if  different  from  the 
payment  already  disclosed).  In 
transactions  providing  that  payment 
adjustments  accompany  interest  rate 
adjustments,  lenders  would  be  required 
to  send  borrowers  notice  at  least  25,  but 
not  more  than  120,  days  before  the  due 
date  of  a  payment  at  the  new  level.  The 
mmimum  advance  notice  was  revised  to 
25  days  to  track  the  notice  requirements 
of  the  FRB  and  to  provide  creditors  more 
flexibility  in  giving  adjustment  notices 
for  the  variety  of  loans  that  will  be 
subject  to  the  new  requirements.  At  the 
same  time,  the  Board  believes  that  the 
timing  of  the  disclosures  will  provide 
consumers  with  adequate  advance 
notice  of  adjusted  payment  amounts. 
The  timing  was  clarified  to  refer  to 
calendar  days  and  a  requirement  that 
the  disclosure  must  be  delivered  or 
placed  in  the  mail  within  the  specific 
period  was  added.  Finally,  the  timing 
provision  was  tied  to  the  due  date  of  the 
payment  at  a  new  level  rather  than  to 
the  effective  date  of  the  interest  rate 
adjustment.  Notice  is  required  to  be 
given  whenever  interest  rate 
adjustments  and  corresponding  payment 
adjustments  can  be  made  periodically 
under  the  loan  agreement  birt  are  not 
made  because,  for  example,  the  index 
values  have  not  changed  or  an  interest 
rate  cap  has  prevented  any  such 
adjustments.  However,  lenders  are 
required  to  send  borrowers  notice  only 
once  each  year  if  interest  rate 
adjustments  are  made  without  a 
corresponding  payment  adjustinent. 
Thus,  in  transactions  where  the  interest 
rate  may  be  adjusted  more  frequently 
than  the  payment,  the  lender  would  be 
required  to  send  at  least  one  notice  each 
year  during  which  there  have  been 
interest  rate  adjustments  but  no 
corresponding  payment  adjustments. 

The  Board  notes  that  the  notice  of 
adjustment  provision  ($  563.9-9(c}) 
applies  to  all  loans  made  subject  to  the 
regulation  herein  adopted,  and  to  loans 
subject  to  the  adjustment  provision 
currently  in  effect  as  set  forth  in  12  CFR 
545.33(e)(4)(1987). 

In  the  case  of  an  ARM  that  may  be 
converted  to  a  fixed-rate  loan,  lenders 
should  provide,  at  the  time  of 
application,  all  requried  initial  ARM 
disclosiu^s  specified  in  S  563.9-9(b) 
including  the  conversions  feature.  When 
a  borrower  subsequently  exercises  the 
option  to  convert,  such  borrower  should 
receive  a  final  adjustment  notice  setting 
forth  the  information  required  by 
S  563.9-^(c)  for  the  new  fixed-rate  loan. 

An  assumption  of  an  ARM  is  not  an 
event  requiring  new  initial  disclosures. 
Lenders  must  still  provide  to  the  new 
borrower  the  applicable  Regulation  Z 


disclosures  at  the  time  of  the 
assumption,  as  well  as  subsequent 
adjustment  notices  required  by  S  563.9- 
9(c}. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  604.  the  Board  is 
providing  the  following  regulatory 
flexibility  analysis: 

1.  Need  for  and  objectives  of  the  rule. 
These  elements  have  been  incorporated 
into  the  Board's  discussion  set  forth  in 
the  SUPPLEMENTARY  INFORMATION 
section  of  this  rule. 

2.  Issues  raised  by  comments  and 
agency  assessment  and  response.  These 
elements  have  been  incorporated  into 
the  Board's  discussion  set  forth  in  the 

SUPPLEMENTARY  INFORMATION  section  of 

this  rule.  To  sununarize,  in  response  to 
conmients  the  Board  has  (a)  reduced  the 
coverage  of  the  rule  from  all  ARMs 
secured  by  borrower  occupied  property 
(as  proposed)  to  closed-end  loans  of  one 
year  or  longer  secured  by  borrower 
occupied  property;  (b)  revised  the 
subsequent  notice  provision  to  match 
the  regulatory  language  used  by  the  FRB 
in  Regulation  Z  (12  CFR  Part  226);  (c) 
revised  the  uniform  initial  disclosures 
provisions  to  match  the  regulatory 
language  used  by  the  FRB  in  Regulation 
Z;  (d)  added  a  provision  on  maximum 
interest  rate  caps  implemented  by  the 
FRB;  and  (e)  made  numerous  technical 
and  language  changes  suggested  by 
comments. 

3.  Significant  alternatives  minimizing 
small-entity  impact  and  agency 
response.  "The  rule  should  have  no 
untoward  impact  on  small  institutions. 
Properly  complied  with,  the  rule  should 
reduce  and  simplify  document 
preparation  for  all  institutions.  In 
addition,  the  rule  should  benefit  the 
secondary  market  for  ARM  loans  to  the 
advantage  of  all  lenders  regardless  of 
size. 

List  of  Subjecto  in  12  CFR  Farts  545  and 
563 

Accounting,  Bank  deposit  insurance, 
Consiuner  protection.  Credit.  Electronic 
fund  transfers.  Investments, 
Manufactured  homes,  Mortgages, 
Reporting  and  recordkeeping 
requirements,  Savings  and  loan 
associations. 

Accordingly,  the  Federal  Home  Loan 
Bank  Board  hereby  amends  Part  545, 
Subchapter  C,  and  Part  563,  Subchapter 
D,  Chapter  V,  Title  12,  Code  of  Federal 
Regulations,  as  set  forth  below: 


SUBCHAPTER  C— FEDERAL  SAVINGS  AND 
LOAN  SYSTEM 

PART  545-OPERATIONS 

1.  The  authority  citation  for  Part  545 
continues  to  read  as  follows: 

Autiiority:  Sec.  SA,  47  Stat.  727.  as  added 
by  sec  1,  64  Stat.  256,  as  amended  (12  U.S.C 
142Sa]:  sec.  5. 48  Stat.  132.  as  amended  (12 
U.S.C.  1464);  8ec8.  402-403,  407.  48  Stat.  1256- 
1257, 1260,  as  amended  (12  U.S.C.  1725-1728, 
1730);  Reorg.  Plan  No.  3  of  1947, 12  FR  4981.  3 
CFR.  1943-48  Comp.,  p.  1071. 

2.  Amend  S  545.33  by  revising  the 
introductory  text  of  paragraph  (e)  by 
revising  paragraph  (e)(4);  by  removing 
paragraph  (f)  and  redesignating 
paragraphs  (g)  and  (h)  as  the  new 
paragraphs  (f)  and  (g)  respectively;  and 
by  adding  a  new  paragraph  (h)  to  read 
as  follows: 

§545.33    Home  loan*. 


(e)  Adjustments.  For  any  home  loan 
secured  by  borrower-occupied  property, 
or  property  to  be  occupied  by  the 
borrower,  adjustments  to  the  interest 
rate,  payment,  balance,  or  term  to 
maturity  shall  comply  with  the 
limitations  of  this  paragraph  (e).  The 
disclosure  and  notice  requirements  of 
S  563.9-0  shall  also  be  complied  with. 
***** 

(4)  Adjustment  notices  shall  be 
provided  in  accordance  with  S  563.9- 
9(c).  In  the  case  of  an  open-end  line-of- 
credit  loan,  notice  of  an  adjustment  to 
the  payment  or  the  balance  need  not  be 
given  if  the  adjustment  reflects 
advances  taken  by  the  borrower  under 
the  line  of  credit  and  advance  notice  of 
a  change  in  the  interest  rate  permitted 
by  the  loan  contract  (and  any  resulting 
change  in  the  payment)  need  not  be 
given.  In  the  case  of  a  non-  or  partially- 
amortized  loan,  (including  a  loan  with  a 
"call"  provision),  an  association  shall 
provide  the  borrower  with  notice  of 
maturity  at  least  90  but  not  more  than 
120  days  prior  to  the  date  of  expected 
maturity. 

(h)  Notice  of  housing  creditors 
regarding  alternative  mortgage 
transactions.  Pursuant  to  Title  VIII,  Pub. 
L.  97-320,  housing  creditors  that  are  not 
commercial  banks,  credit  unions,  or 
Federal  associations  may  make 
alternative  mortgage  transactions  (as 
defined  by  section  803  of  Pub.  L  97-320 
and  as  further  defined  and  described  by 
applicable  regulations  identified  herein) 
notwithstanding  any  state  constitution, 
law  or  regulation.  In  accordance  with 
section  807(b)  of  Pub.  L.  97-320,  the 
provisions  listed  below  are  identified  as 
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appropriate  and  applicable  to  the 
exercise  of  this  authority,  and  all 
regulations  not  identified  herein  are' 
deemed  inappropriate  and  inapplicable: 
Section  545.32(b)(3)  and  (4).  S  545.33(c) 
and  (e),  and  9  563.9-9.  Housing  creditors 
engaged  in  credit  sales  should  read  the 
term  "loan"  as  "credit  sale"  wherever 
appropriate. 

Appeiidix->-{Removed]  | 

3.  Amend  Part  545  by  removing  the 
Appendix  located  at  the  end  of  the  Part. 

SUBCHAPTER  D-fEOERAL  SAVWQS  AND 
LOAN  INSURANCE  CORPORATION 

PART  563-OPERATION8 

4.  The  authority  citation  for  Part  5^  is 
revised  to  read  as  foUows: 

Authority:  Sec  1, 47  SUL  72S.  at  amended 
(12  U.S.C.  1421  et  seg.y,  «ec.  5A.  47  Stat.  727, 
as  added  by  sec  1,  64  Stat.  256,  as  amended 
(12  U5.C.  1425a);  sec.  SB,  47  Stat.  727,  as 
added  by  sec  4, 80  Stat.  824,  as  amended  (12 
U.S.C  142Sb):  sec  17, 47  Stat  736,  as 
amended  (12  U.S.C  1437);  sec  2, 48  StaL  128, 
as  amended  (12  U.S.C  1462);  sec  5, 48  Stat 
132,  as  amended  (12  US.C.  1464);  sees.  401- 
407, 48  Stat  1255-1260.  as  amended  (12  U.S.C 
1724-1730):  sec  406, 82  Stat  5,  as  amended 
(12  U.S.C.  1730a):  sec  1204. 101  SUt  662  (12 
U.S.C  3806);  Reorg.  nan  No.  3  of  1M7, 12  FR 
4981. 3  CFR.  1943-1948  Comp.,  p.  1071.    - 

5.  Section  563.9-9  is  amended  by 
revising  the  heading  of  the  section, 
paragraphs  {a)(l),  (b)  and  (c):  by 
redesignating  paragraphs  (a)(2)  and ' 
(a)(3]  as  the  new  paragraphs  (a)(3)  and 
'a)(4);  by  adding  a  new  paragraph  (a)(2): 
jy  redesignating  paragraph  (d)  as  new 
paragraph  (f);  by  adding  new  paragraphs 
(d)  and  (e);  and  by  revising  newly 
redesignated  paragraph  (f)  to  read  as 
follows: 
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(a)  •  •  * 

(1)  "Adjustable-rate  mortgage  loan' 
means  a  mortgage  loan,  secured  by 
property  occupied  or  to  be  occupied  by 
the  borrower,  providing  for  adjustments 
to  the  interest  rate  which  cause  a 
change  in  balance,  term  to  maturity,  or 
payment  levels  other  than  those 
established  by  a  fixed,  predetermined 
schedtile  at  the  time  of  contracting  for 
the  loan. 

(2)  "Fixed-rate  mortgage  loan"  means 
a  loan,  secured  by  property  occupied  or 
to  be  occupied  by  the  borrower,  on 
which  the  rate,  the  term,  and  the  amount 
of  the  payments  are  fixed  at  the  time  of 
execution  of  the  original  loan 
documents.  Fixed-rate  mortgage  loans 
may  or  may  not  be  fully  amortizing  and 
include  graduated  payment  loans  on 
which  the  schedule  of  payment 


adjustments  is  fixed  at  the  time  of 
executing  the  original  loan  documents. 

•       •       •       •       • 

(b)  Initial  disclosures  for  adjustable- 
rate  mortgage  loans.  Insured  institutions 
offering  adjustable-rate  home  loans, 
except  open-end  loans,  with  a  term  of 
more  than  one  (1)  year  and  secured  by 
property  occupied  or  to  be  occupied  l^ 
the  borrower,  shall  provide  two  types  of 
written  disclosure  to  prospective 
borrowers  when  an  appUcation  form  is  . 
provided  or  before  the  payment  of  a 
non-refundable  fee,  whichever  is  earlier. 

(1)  The  booklet  titled  Consumer 
Handbook  on  Adjustable  Rate 
Mortgages  published  by  the  Federal 
Home  Loan  Bank  Board  and  the  Federal 
Reserve  Board,  or  a  suitable  substitute. 

(2)  A  loan  program  disclosure  for  each 
adjustable-rate  home  loan  inxigram  in 
which  the  consumer  expresses  an 
interest  The  foUo«ving  disclosures,  as 
aj^licable,  shall  be  provided:* 

(i)  The  fact  that  thie  interest  rate, 
payment  or  term  of  the  loan  can  change. 

(ii)  The  index  or  formula  used  in 
making  adjustments,  and  a  source  of 
information  about  the  index  or  formula. 

(iii)  An  explanation  of  how  the 
interest  rate  and  payment  will  be 
determined,  including  an  explanation  of 
how  the  index  is  adjusted,  such  as  by 
the  use  of  a  margin. 

(iv)  A  statement  that  the  consinner 
should  ask  about  the  current  margin 
value  and  current  interest  rate. 

(v)  The  fact  that  tiie  interest  rate  will 
be  discounted,  and  a  statement  tliat  the 
consumer  should  ask  about  the  amount 
of  the  interest  rate  discount 

(vi)  The  frequency  of  interest  rate  and 
payment  changes. 

(vii)  Any  rules  relating  to  changes  in 
the  index,  interest  rate,  payment 
amount  and  outstanding  loan  balance 
including,  for  example,  an  explanation 
of  interest  rate  or  payment  limitations, 
negative  amortization,  and  interest  rate 
carryover. 

(viii)  An  historical  example,  based  on 
a  $10,000  loan  amount  illustrating  how 
payments  and  the  loan  balance  would 
have  been  affected  by  interest  rate 
changes  implemented  according  to  the 
terms  of  the  loan  program.  The  example 
shall  be  based  upon  index  values 
beginning  in  1977  and  be  updated 
annually  until  a  15-year  history  is 
shown.  Thereafter,  the  example  shall 
reflect  the  most  recent  15  years  of  index 
values.  The  example  shall  reflect  all 
significant  loan  program  terms,  such  as 
negative  amortization,  interest  rate 
carryover,  interest  rate  discounts,  and 


'  A  tample  dUdomra  fom  nuy  be  ibund  in  the 
Fadanl  Ragistar  iuue  of  May  23. 1968  or  may  Im 
obtained  from  the  Board. 


interest  rate  and  payment  limitations, 
that  would  have  been  affiected  by  the 
index  movement  during  the  period. 

(ix)  An  explanation  of  how  the 
consumer  may  calculate  the  payments 
for  the  loan  amount  to  be  borrowed 
based  on  the  most  recent  payment 
shown  in  the  historical  example. 

(x)  The  maximum  interest  rate  and 
payment  for  a  $10,000  loan  originated  at 
the  most  recent  interest  rate  shown  in 
the  historical  example  assinning  the 
maximimi  periodic  increases  in  rates 
and  payments  imder  the  program:  and 
the  initial  interest  rate  and  payment  for 
that  loan. 

(xi)  The  fact  that  the  loan  program 
contains  a  demand  feature. 
.  (xii)  The  type  of  information  that  will 
be  provided  in  notices  of  adjustments 
and  the  timing  of  such  notices. 

(xiii)  A  statement  that  disclosure 
forms  are  available  for  the  creditor's 
other  variable-rate  loan  programs. 

(c)  Adjustment  notices.  An  adjustment 
to  the  interest  rate  with  or  without  a 
corresponding  adjustment  to  the 
payment  in  an  adjustable-rate 
transaction  subject  to  this  1 536.9-9  is  an 
event  requii^  new  dislosures  to  the 
consimier.  At  least  once  each  year 
during  which  an  interest  rate  adjustment 
is  implemented  without  an 
accompanying  payment  change,  and  at 
least  25,  but  nomore  than  120,  calendar 
days  before  a  payment  at  a  new  level  is 
due,  the  following  written  disclosures, 
as  applicable,  must  be  delivered  or 
placed  in  the  mail: 

(1)  The  current  and  prior  interest 
rates. 

(2)  The  index  values  upon  which  the 
current  and  prior  interest  rates  are 
based. 

(3)  The  extent  to  which  the  creditor 
has  foregone  any  increase  in  the  interest 
rate. 

(4)  The  contractual  effects  of  the 
adjustment  including  the  payment  due 
after  the  adjustment  is  made,  and  a 
statement  of  the  loan  balance. 

(5)  The  payment  if  different  firom  that 
referred  to  in  paragraph  (c)(4)  of  this 
section,  that  would  be  required  to 
amortize  fully  the  loan  at  the  new 
interest  rate  over  the  remainder  of  the 
loan  term. 

(d)  Fixed-rate  and  adjustable-rate 
mortgage  loan  disclosures.  Not  later 
than  three  business  days  following 
receipt  of  a  written  application  for  a 
fixed-rate  or  adjustable-rate  mortgage 
loan,  insured  institutions  shall  disclose 
in  writing  to  the  applicant  the 
information  specified  in  this  paragraph 
(d).  Disclosures  shall  be  provided  for  all 
such  loans  whether  originated  by  the 
lender  or  purchased  from  an  affiliate  (as 


defined  in  9  583.15)  or  purchased  from 
an  imaffiliated  entity  as  part  of  a 
biisiness  arrangement  or  agreement  to 
piirchase  loans  not  yet  originated. 
Disclosures  shall  be  delivered  or  placed 
in  the  mail  not  later  than  three  business 
days  following  receipt  of  a  consumer's 
written  application  when  the  application 
reaches  the  creditor  through  an 
intermediary  agent  or  broker.  Loans 
purchased  from  an  unaffiliated  entity  in 
the  usual  course  of  business,  and 
previously  originated  by  the  entity 
without  guarantees,  agreements  or 
understandings  that  they  would  be 
purchased  by  the  institution,  may  be 
purchased  notwithstanding  these 
disclosures  requirements,  provided  that 
stKh  loan's  comply  with  the  disclosure 
requirements  of  other  federal  laws  and 
regulations  to  which  they  may  be 
subject.  The  disclosures  shall  be  in  one 
or  more  docunients  other  than  the  loan 
documents  and  shall  be  in  plain 
language.  The  purpose  of  these 
disclosure  requirements  is  to  provide  a 
full  understanding  of  the  operations  and 
consequences  of  the  loan  for  which  the 
borrower  is  applying.  If  insured 
institutions  elect  to  disclose  the 
information  in  paragraphs  (d)(1)  through 
(d)(4)  of  this  section  as  part  of  their 
advance  disclosures  under  paragraph  (c) 
of  this  section,  disclosed  information 
need  not  be  repeated.  Disclosures  do  not 
constitute  a  commitment  on  the  part  of 
an  institution  to  make  a  loan  to  the 
applicant.  At  a  minimum,  the  following 
shall  be  disclosed: 

(1)  If  the  loan  contract  contains  a  due^ 
on-sale  clause,  what  rights  the  lender 
bars  under  the  clause. 

(2)  If  the  loan  contract  authorizes  the 
imposition  of  a  late  charge  or  a 
prepayment  penalty  the  amount  of  the 
charge  or  penalty  or  the  manner  in 
which  it  is  to  be  determined.  If  the 
method  of  calculating  the  charge  or 
penalty  may  vary  over  the  term  of  the 
loan,  the  lender  shall  indicate  the 
approximate  minimum  and  maximmn 
amounts  that  may  be  imposed  for  a  loan 
of  the  same  type  and  with  an  initial 
balance  comparable  to  that  of  the 
borrower. 

(3)  If  the  loan  contract  provides  for 
escrow  payments,  a  statement 
explaining  the  purpose  of  requiring 


'  Thii  ii  a  margin  we  have  u*ed  recently;  your 
margin  may  be  different 


escrow  payments,  how  the  amount  of 
escrow  payment  is  established,  how  the 
borrower  will  be  notified  of  any 
deficiencies  in  the  borrower's  escrow 
account,  how  such  deficiencies  will  be 
corrected,  whether  the  borrower  will 
have  the  option  of  correcting  the 
deficiency  wiUi  either  pro-rated  monthly 
payments  or  a  limip-sum  payment  how 
any  surplus  will  be  returned  to  the 
borrower,  and  the  rights  of  the  lender  if 
the  borrower  fails  to  make  the  escrow 
payments. 

(4)  In  the  case  of  non-  or  partially- 
amortized  loans  (including  a  loan  giving 
the  lender  the  right  to  call  the  loan  due 
and  payable  after  a  period  of  time  or 
upon  the  occurrence  of  an  event 
external  to  the  loan),  a  statement  of 
what  information  will  be  contained  in 
the  notice  of  maturity,  how  far  in 
advance  notice  of  maturity  will  be 
provided,  whether  the  institution  has 
imconditionally  obligated  itself  to 
refinance  the  loan,  and  whether  there 
will  be  a  large  payment  due  at  maturity 
or  upon  call  of  the  loan. 

(e)  Maximum  interest  rate  caps.  All 
insured  institutions  making  adjustable- 
rate  loans,  originated  on  or  after 
December  8, 1987,  whether  open-end  or 
closed-end,  shall  comply  with 
Regulation  Z  (12  CFR  226.30)  by 
specifying  in  their  creditjconti-acts  the 
maximum  interest  rate  that  may  be 
imposed  during  the  term  of  the 
obligation. 

(f)  Exception.  The  disclosures  in 
paragraph  (b)  of  this  section  are  not 
required  in  connection  with  the 
extension  of  consumer  credit  as  defined 
in  S  561.38  of  this  subchapter  even  if  it  is 
secured  by  a  borrower-occupied  home 
as  long  as  the  home  is  not  the  primary 
security  for  the  loan. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 
Assistant  Secretary. 

Note:  This  Appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Appendix— Ad)usUble-Rata  Mortgage 
Disdocure  Sample 

This  disclosure  describes  the  features  of 
the  Adjustable  Rate  Mortgage  (ARM) 
program  you  are  considering.  Information  on 
other  ARM  programs  is  available  upon 
request 

How  Your  Interest  Rate  and  Payment  are 
Determined 

•  Your  interest  rate  will  be  based  on  an 
index  rate  plus  a  margin. 


•  Your  monthly  (principal  and  interest) 
payment  will  be  based  on  the  interest  rate, 
loan  balance,  and  loan  term. 

•  The  interest  rate  wili  be  based  on  the 
weekly  average  yield  on  United  States 
Treasury  securities  adjusted  to  a  constant 
maturity  of  1  year  (your  index),  plus  our 
margin.  Ask  us  for  our  current  interest  rate 
and  margin. 

•  Information  about  the  index  rate  is 
published  weekly  in  the  Wall  Street  Journal. 

•  Your  interest  rate  will  equal  the  index 
rate  plus  our  margin  unless  your  interest  rate 
"caps"  limit  the  amount  of  change  in  the 
interest  rate. 

•  Your  initial  interest  rate  will  be 
discounted,  and  not  based  on  the  index  used 
to  make  later  adjustments.  Ask  us  for  the 
amount  of  current  interest  rate  discounts. 

How  Your  Interest  Rate  Can  Change 

•  Your  interest  rate  can  change  yearly. 

•  Your  interest  rate  cannot  increase  or 
decrease  more  than  2  percentage  points  per 
year. 

•  Your  interest  rate  cannot  increase  or 
decrease  more  than  5  percentage  points  over 
the  term  of  the  loan. 

How  Your  Monthly  Payment  Can  Change 

•  Your  monthly  payment  can  change 
yearly  based  on  changes  in  the  interest  rate. 

•  For  example,  on  a  $10,000.  30-year  loan 
with  an  initial  interest  rate  of  9.71%  (the  rate 
shown  in  the  interest  rate  colum  below  for 
the  year  1987),  the  maximum  amount  that  the 
interest  rate  can  rise  under  this  program  is  5 
percentage  points,  to  14.71%,  and  the  monthly 
payment  can  rise  from  a  flrst-year  payment  of 
$85.62  to  a  maximum  of  $123.31  in  the  fourth 
year. 

•  You  will  l>e  notified  in  writing  at  least  25 
days  before  the  annual  payment  adjustment 
may  be  made.  This  notice  will  contain 
information  about  your  interest  rates, 
payment  amount,  and  loan  balance. 

Example 

The  example  below  shows  how  your 
payments  would  have  changed  under  this 
ARM  program  based  on  actual  changes  in  the 
index  from  1977  to  1987.  This  does  not 
necessarily  indicate  how  your  index  will 
change  in  the  future.  The  example  is  based  on 
the  following  assumptions: 
Amount — $10,000 
Term — 30  years 
Payment  adjustment — 1  year 
Interest  adjustment — 1  year 
Margin — 3%' 

•  Caps. — 2%  annual  interest  rate;  5% 
lifetime  interest  rate 

•  Index. — 1-year  Treasury  Bill  adjusted  to 
a  constant  maturity 
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Year  (a*  o(  liret  we«k 
•riding  in  July) 

Index  (pofcwiO 

Interest  rale  (pafoanO 

Ittonthly  payment* 

Margin '  (peroentaga 
po!rt») 

Remaining  balance 

1977 

5.72 

3 

8.72 

$78.46 

t8,927.64 

1978 

8.34 

3 

•ia72 

92.88 

9374.67 

1979 

9.44 

3 

12^4 

105.67 

8332.70 

1980 

631 

11.51 

88.79 

9,776.04 

1981 

14.84 

•13.51 

113.51 

9,731.98 

1982 

14.41 

•13.72 

115.07 

9.683.39 

1983 

978 

12.78 

108.25 

9318.21 

1984 

1i17 

•13.72 

114.96 

9364.30 

1985 

7.88 

•11.72 

101 J6 

9.456.03 

1986 

6.36 

•9.72 

88.13 

9.311.25 

1987 

6.71 

9.71 

86J07 

9.151 .56 

a  2% 

a  5% 


■  TtM  ia  a  margin  «ve 

■  nw  intaraet  rate 

•  Thia  interest  rate 

*  Paynieitf  of  pnnc^pal 


To  see  what  your  payments  would  have 
been  during  that  period,  divide  your  mortgage 
amotmt  by  $10,000;  then  multiply  the  monthly 
payment  by  the  resulting  amount  (For 
example,  in  1987  the  monthly  payment  for  a 
mortgiage  amount  of  $80,000  taken  out  in  1977 
would  be:  $60,000  ^  $10,000  ==  6;  6  x  $88.07 
=  $52&42.] 

[FR  Doc.  8fr-11455  Filed  5-20-88;  8:45  am] 
ICOOCeTM-OI-M 


your  margin  maybe 
annual  Interest  rate  cap. 
Metime  interest  rate  cap. 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12CFRPwt703 

Intsfpivliw  RuHnQand  Policy 
Statament  Na  88-1;  PoHcy  on 
Sowclion  of  SocwWes  Dealers 


Dealers  and 
■Tacuces  I 

t  Union 

n.  ' 


AOENCV:  National  Credit  Union 
Administration  ("NCUA"). 

action:  Interpretive  ruling  and  policy 
statement  ntmiber  88-1. 


r.  With  minor  modifications,  the 
NCUA  Board  has  adopted  as  its 
statement  of  general  policy  for  Federal 
credit  unions  ("FCU's")  the  Federal 
Financial  Institutions  Examination 
Cotmcil  ("FFIEC")  supervisory  policy 
entiUed  "Selection  of  Securities  Dealers 
and  Unsuitable  Investment  Practices." 
The  FFIEC  has  recommended  that  its 
constituent  members  adopt  the  policy. 
EFFECTIVE  DATE:  May  23, 1988.        | 
ADORESSES:  National  Credit  Union! 
Administration.  1776  G  Street,  NW^ 
Washington.  DC  20456. 
FOR  FURTHER  INFORMATION  CONTACR 

Timothy  P.  McColium,  Assistant 
General  Counsel,  or  Julie  Tamulevi^ 
Staff  Attorney,  Office  of  General    | 
Coimsel.  NCUA,  at  the  above  address  or 
telephone  (202)  357-1030. 

•UPFifMENTARV  INFORMATION:  FFIEC. 

an  inter-agency  group,  has  , 

recommended  that  its  constituent 
members — the  Federal  Reserve  Board, 
the  Federal  Deposit  Insurance 


Corporation,  the  Federal  Home  Loan 
Bank  Board,  the  National  Credit  Union  . 
Administration,  and  the  Office  of  the 
Comptroller  of  the  Currency — adopt  its 
supervisory  policy  entitled  "Selection  of 
Securities  Dealers  and  Unsuitable 
Investment  Practices."  The  NCUA  Board 
approved  the  FFIEC  supervisory  policy, 
with  minor  modifications,  on  April  22, 
1988,  and  authorized  its  inclusion  in 
NCUA's  official  system  of  Policy 
Statements. 

The  supervisory  policy  provides 
guidance  to  financial  institutions 
concerning  selection  of  securities 
brokers  and  avoidance  of  unsoimd 
investment  practices.  It  is  consistent 
with  advice  that  NCUA  has  provided  to 
FCU's  on  numerous  previous  occasions. 
'    NCUA,  in  adopting  the  supervisory 
policy  as  its  general  policy,  has  made 
minor  modifications  to  the  supervisory 
policy  to  clarify  that  certain  investment 
practices  discussed  in  the  statement  are 
not  permissible  for  FCU's.  Sections 
107(7),  107(8)  and  107(15)  of  Uie  Federal 
Credit  Union  Act  (12  U.S.C  1757(7). 
1757(8)  and  1757(15)  and  Part  703  of 
NCUA's  Rules  and  Regulations  (12  CFR 
703.1-703.4)  contain  FCU  investment 
and  deposit  authority.  FCU's  considering 
investment  in  privately-issued  mortgage- 
related  securities  pursuant  to  section 
107(15)(B)  of  the  Federal  Credit  Union 
Act  (12  U.S.C.  1757(15}(B)]  should  also 
review  NCUA  Letter  to  Credit  Unkms 
Nimiber  96. 

Interpretive  Ruling  and  Policy  Statement 
Number  88-1 

Policy  on  Selection  of  Securities 
Dealers  and  Unsuitable  Investment 
Practices. 

Purpose 

This  issuance  is  to  provide  you  with 
recommended  procedures  to  be 
employed  when  selecting  securities 
dealers  and  to  advise  you  of  certain 
seciuities  activities  that  NCUA  and  the 
other  Federal  financial  institution 


regulators  view  as  unsuitable  in  an 
investment  portfolio. 

Background 

The  Federal  financial  institution 
regulators  have  become  aware  of 
speculative  activity  which  has  taken 
place  in  a  number  of  financial 
institutions'  investment  portfolios. 
Certain  of  these  institutions  have  failed 
because  of  the  speculative  activities, 
and  other  institutions  have  been 
weakened  significantly  as  their  earnings 
and  capital  have  been  impaired  and  the 
liquidi^  of  their  securities  has  been 
eroded  by  the  depredation  in  their 
market  value. 

dpecidative  activity  often  occurs 
when  a  financial  institution's  investment 
portfolio  manager  follows  the  advice  of 
securities  dealers  who,  in  order  to 
generate  commission  income,  encourage 
speculative  practices  that  are  unsuitable 
for  the  investment  portfolio. 

Recommendations  Concerning  the 
Selection  of  a  Securities  Dealer 

It  is  common  for  the  investment 
portfolio  managers  of  many  financial 
institutions  to  rely  on  the  expertise  and 
advice  of  a  securities  sales 
representative  for  Recommendations  of 
proposed  investments;  investment 
strategies:  and  the  timing  and  pricing  of 
securities  transactions.  Accordingly,  it  is 
important  for  the  management  of  these 
institutions  to  know  the  securities  firms 
and  the  personnel  with  whom  they  deaL 
An  investment  portfolio  manager  should 
not  engage  in  seciuities  transactions 
with  any  securities  dealer  that  is 
imwilling  to  provide  complete  and 
timely  disclosure  of  its  financial 
condition.  Management  must  review  the 
dealer's  financial  statements  and  make 
a  judgment  about  the  ability  of  the 
dealer  to  honor  its  commitments.  An 
inquiry  into  the  general  reputation  of  the 
dealer  also  is  necessary. 

The  board  of  directors  and/or  an 
appropriate  board  committee  shoidd 


review  and  approve  a  list  of  securities 
firms  with  whom  the  financial 
institution's  management  is  authorized 
to  do  business.  The  following  securities 
dealer  selection  standards  are 
recommended,  but  are  not  all-inclusive. 
The  dealer  selection  process  should 
include: 

•  A  consideration  of  die  ability  of  the 
securities  dealer  and  its  subsidiaries  or 
affiliates  to  fulfill  commitments  as 
evidenced  by  capital  strength  and 
operating  results  disclosed  in  current 
financial  data,  annual  reports,  credit 
reports,  etc: 

•  An  inquiry  into  the  dealer's  general 
reputation  for  financial  stability  and  fair 
and  honest  dealings  with  customers, 
including  an  inquiry  of  past  or  current 
financial  institution  customers  of  the 
seciuities  dealer, 

•  An  inquiry  of  appropriate  state  or 
Federal  securities  regulators  and 
securities  industry  self-regulatory 
organizations,  such  as  the  National 
Association  of  Securities  Dealers, 
concerning  any  formal  enforcement 
actions  against  the  dealer  or  its  affiliates 
or  associated  personnel; 

•  An  inquiry,  as  appropriate,  into  the 
background  of  the  sales  representative 
to  determine  his  or  her  experience  and 
expertise; 

•  A  determination  whether  the 
financial  institution  has  appropriate 
procedures  to  establish  possession  or 
control  of  seciuities  purchased. 
Purchased  securities  and  repurchase 
agreement  collateral  should  only  be  kept 
in  safekeeping  with  selling  dealers  when 
(1)  the  board  is  completely  satisfied  as 
to  the  creditworthiness  of  the  securities 
dealer  and  (2)  die  aggregate  value  of 
securities  held  in  safekeeping  in  this 
manner  is  within  credit  limitations  that 
have  been  approved  by  the  board  of 
directors,  or  a  committee  of  the  board, 
for  unsecured  transactiops  (see  FFIEC 
Policy  Statement  adopted  October  1985, 
NCUA's  Interpretive  Ruling  and  Policy 
Statement  No.  85-2).  Federal  credit 
unions,  when  entering  into  a  repurchase 
agreement  with  a  broker/dealer,  are  not 
permitted  to  maintain  the  collateral  with 
the  broker/ dealer,  reference  Part  703  of 
the  National  Credit  Union 
Administration  Rules  and  Regulations. 

As  part  of  the  process  of  managing  a 
financial  institution's  relationships  with 
securities  dealers,  the  board  of  directors 
may  wish  to  consider  including  in  the 
code  of  ethics  or  conduct  a  prohibition 
by  those  employees  who  are  directly 
involved  in  purchasing  and  selling 
securities  for  the  institution  from 
engaging  in  personal  securities 
transactions  with  the  same  securities 
firm  that  the  institution  ubes  for  its 
transactions  without  specific  board 


approval  and  periodic  review.  The 
board  also  may  wish  to  adopt  a  pohcy 
applicable  to  directors,  officers  or 
employees  concerning  the  receipt  of 
gifts,  gratuities  or  travel  expenses  from 
approved  dealer  firms  and  their 
personnel  (also  see  in  this  connection 
the  Bank  Bribery  Law,  18  U.S.C.  215  and 
interpretive  releases). 

Objectionable  Investment  Practices 

Financial  institution  directors  are 
responsible  for  prudent  administration 
of  investments  in  securities.  An 
investment  portfolio  traditionally  has 
been  maintained  to  provide  earnings, 
liquidity,  and  a  means  of  diversifying 
risks.  When  investment  transactions  are 
entered  into  in  anticipation  of  taking 
gains  on  short-term  price  movements, 
the  transactions  are  no  longer 
characteristic  of  prudent  investment 
activities  and  should  be  conducted  in  a 
securities  trading  account.  Securities 
trading  of  the  types  described  in  section 
I  of  the  attached  appendix  will  be 
viewed  as  unsuitable  activities  when 
they  are  conducted  in  a  financial 
institution's  investment  account. 
Securities  trading  should  take  place  only 
in  a  closely  supervised  trading  account 
and  be  undertaken  only  by  institutions 
that  have  strong  capital  and  current 
earning  positions.  Acquisitions  of  the 
various  forms  of  zero  coupon,  stripped 
obligations,  and  asset-backed  securities 
residuals  discussed  in  section  II  of  the 
attached  appendix  will  receive 
increased  regulatory  attention  and, 
depending  upon  the  circumstances,  may 
be  considered  unsuitable  activities. 

State-chartered  financial  institutions 
are  cautioned  that  certain  of  the 
investment  practices  listed  in  the 
appendix  may  violate  state  law.  If  any 
such  practices  are  contemplated,  the 
appropriate  state  supervisor  should  be 
consulted  regarding  permissibility  under 
state  law. 

By  the  National  Credit  Union 
Administration  Board  on  April  22, 1988. 
Becky  Baker, 
Secretary  of  the  Board. 

Appendix 

/.  Trading  in  the  Investment  Portfolio 

Trading  in  the  investment  portfolio  is 
characterized  by  a  high  volume  of 
purchase  and  sale  activity,  which,  when 
considered  in  light  of  a  short  holding 
period  for  seciu'ities,  clearly 
demonstrates  management's  intent  to 
profit  from  short-term  price  movements. 
In  this  situation,  a  failure  to  follow 
accounting  and  reporting  standards, 
applicable  to  trading  accounts  may 
result  in  a  misstatement  of  the  financial 
institution's  income  and  a  filing  of  false 


regulatory  reports  and  other  published 
financial  data.  It  is  an  unsafe  and 
unsound  practice  to  record  and  report 
holdings  of  securities  that  result  from 
trading  transactions  using  accounting 
standards  which  are  intended  for 
investment  portfolio  transactions; 
therefore,  the  discipline  associated  with 
accounting  standards  applicable  to 
trading  accounts  is  necessary.  Securities 
held  in  trading  accounts  should  be 
marked  to  market,  or  the  lower  of  cost 
or  market,  periodically  with  unrealized 
gains  or  losses  recognized  in  current 
income.  Prices  used  in  periodic 
revaluations  should  be  obtained  from 
sources  that  are  independent  of  the 
securities  dealer  doing  business  with  the 
institution. 

The  following  practices  are 
considered  to  be  unsuitable  when  they 
occur  in  a  financial  institution's 
investment  portfolio. 

A.  "Gains  Trading" 

"Cains  trading"  is  a  securities  trading 
activity  conducted  in  an  investment 
portfolio,  often  termed  "active  portfolio 
management."  "Gains  trading"  is 
characterized  by  the  purchase  of  a 
security  as  an  investment  and  the 
subsequent  sale  of  that  same  security  at 
a  profit  within  several  days  or  weeks. 
Those  securities  initially  purchased  with 
the  intent  to  resell  are  retained  as 
investment  portfolio  assets  if  they 
cannot  be  sold  at  a  profit.  These 
"losers"  are  retained  in  the  investment 
portfolio  because  investment  portfolio 
holdings  are  accounted  for  at  cost,  and 
losses  are  not  recognized  unless  the 
security  is  sold.  "Gains  trading"  often 
results  in  a  portfolio  of  securities  with 
extended  maturities,  lower  credit 
quality,  high  market  depreciation  and 
limited  practical  liquidity. 

In  many  cases,  "gains  trading"  has 
involved  the  trading  of  "when-issued" 
securities  and  "pair-offs"  or  "corporate 
settiements"  because  the  extended 
settlement  period  associated  with  these 
practices  allows  speculators  the 
opportunity  for  substantial  price 
changes  to  occur  before  payment  for  the 
securities  is  due. 

B.  "When-Issued"  Securities  Trading 

"When-issued"  securities  trading  is 
the  buying  and  selling  of  securities  in 
the  interim  between  the  announcement 
of  an  offering  and  the  issuance  and 
payment  date  of  these  securities.  A 
purchaser  of  a  "when-issued"  security 
acquires  all  the  risks  and  rewards  of 
owning  a  security  and  may  sell  the 
"when-issued"  security  at  a  profit  before 
taking  delivery  and  paying  for  it. 
Frequent  purchases  and  sales  of 
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securities  during  the  "when-issued" 
period  generally  are  indications  of 
trading  activity  and  should  not  be 
conducted  in  a  bank's  investment 
portfolio.  Federal  credit  unions  engaging 
in  when-issued  securities  trading  must 
follow  NCUA's  regulation  on  cast 
forward  agreements. 

C.  "Pair-Offs" 

A  "pair-ofT'  is  a  security  purchase 
transaction  which  is  closed  out  or  sold 
at,  or  prior  to,  settlement  date.  As  an 
example,  an  investment  portfoUo 
manager  will  commit  to  purchase  a 
security;  then,  prior  to  the 
predetermined  settlement  date,  the 
portfolio  manager  will  "pair-off"  the 
purchase  with  a  sale  of  the  same 
security  prior  to,  or  on,  the  original 
settlement  date.  Profits  or  losses  on  the 
transaction  are  settled  by  one  party  to 
the  transaction  remitting  to  the  counter 
party  the  difference  between  the 
purchase  and  sale  price.  Like  "when- 
issued"  trading,  "pair-offs"  permit 
speculation  on  securities  price 
movements  without  paying  for  the 
securities.  Pair-off  transactions  using 
cash  forward  agreements  are 
impermissible  for  Federal  credit  unions. 
According  to  NCUA's  regulation,  cash 
forward  agreements  (settlement 
occurring  between  30-120  days}  must  be 
settled  on  a  cash  basis. 

D.  Corporate  Settlement  on  U.S. 
Government  and  Federal  Agency 
Securities  Purchases 

Regular-way  settlement  for 
transactions  in  U.S.  Government  and 
Federal  agency  securities  is  one   I 
business  day  after  the  trade  date.' 
Regular-way  settlement  for  corporate 
securities  is  five  business  days  after  the 
trade  date.  The  use  of  a  settlement 
method  (5  business  days)  for  U.S. 
Government  securities  purchases 
appears  to  be  offered  by  dealers  in  order 
to  facilitate  speculation  on  the  part  of 
the  purchaser. 

E.  Repositioning  Repurchase 
Agreements 

Dealers  who  encourage  speculation 
through  the  use  of  "pair-off",  "whten- 
issued"  and  "corporate  settlement" 
transactions  often  provide  the  financing 
at  settlement  of  purchased  securities 
which  cannot  be  sold  at  a  profit.  The 
buyer  purchasing  the  security  pays  the 
dealer  a  small  "margin"  that  is 
equivalent  roughly  to  the  actual  loss  in 
the  security.  The  dealer  then  agrees  to 
fund  the  purchase  by  buying  the  security 
back  from  the  purchaser  under  a  resale 


agreement.  Apart  from  imprudently 
funding  a  longer-term,  fixed-rate  asset 
with  short-term,  variable-rate  source 
funds,  the  purchaser  acquires  all  the 
risks  of  ownership  of  a  larger  amount  of 
depreciated  securities  for  a  very  small 
margin  payment.  Purchasing  securities 
in  these  circumstances  is  inherently 
speculative  and  is  a  wholly  unsuitable 
investment  practice  for  credit  unions 
and  other  financial  institutions. 

F.  Short  Sales 

A  short  sale  is  the  sale  of  a  security 
that  is  not  owned.  The  purpose  of  a 
short  sale  generally  is  to  spectilate  on 
the  fall  in  the  price  of  the  security.  Short 
sales  are  speculative  transactions  that 
should  be  conducted  in  a  trading 
account,  and  when  conducted  in  the 
investment  portfolio,  they  are 
considered  to  be  unsuitable. 

Short  sales  are  not  permissible 
activities  for  Federal  credit  unions. 

11.  Stripped  Mortgage-Backed  Securities, 
Residuals  and  Zero  Coupon  Bonds 

There  are  advantages  and 
disadvantages  in  owning  these  products. 
A  financial  institution  must  consider  the 
liquidity,  marketability,  pledgeability, 
and  price  volatility  of  each  of  these 
products  prior  to  investing  in  them.  It 
may  be  unsuitable  for  a  financial 
institution  to  commit  significant 
amounts  of  funds  to  long-term  stripped 
mortgage-backed  securities,  residuals 
and  zero  coupon  bonds  which  fluctuate 
greatly  in  price. 

A.  Stripped  Mortgage-Backed 
Securities  (SMBS's)  consist  of  two 
classes  of  securities  with  each  class 
receiving  a  different  portion  of  the 
monthly  interest  and  principal  cash 
flows  from  the  underlying  mortgage- 
backed  securities.  In  its  purest  form,  an 
SMBS  is  converted  into  an  interest-only 
(lO)  strip,  where  the  investor  receives 
100%  of  the  interest  cash  flows,  and  a 
principal-only  (PO)  strip,  where  the 
investor  receives  100%  of  the  principal 
cash  flows. 

All  lO's  and  PO's  have  highly  volatile 
price  characteristics  based,  in  part,  on 
the  payment  of  the  underlying  mortgages 
and  consequently  on  the  maturity  of  the 
stripped  security.  Generally,  PO's  will 
increase  in  value  when  interest  rates 
decline  while  lO's  increase  in  value 
when  interest  rates  rise.  Accordingly, 
the  purchase  of  an  lO  strip  may  serve, 
theoretically,  to  offset  the  interest  rate 
risk  associated  with  mortgages  and 
similar  instruments  held  by  a  financial 
institution.  Similarly,  a  PO  may  be 
useful  as  an  offset  to  the  effect  of 


interest  rate  movements  on  the  value  of 
mortgage  servicing.  However,  when 
purchasing  an  lO  or  PO  the  investor  is 
speculating  on  the  movements  of  future 
interest  rates  and  how  these  movements 
will  affect  the  payment  of  the  underlying 
collateral.  Furthermore,  those  SMBS's 
that  do  not  have  the  guarantee  of  a 
government  agency  or  a  government- 
sponsored  agency  as  to  the  payment  of 
principal  and  interest  have  an  added 
element  of  credit  risk. 

As  a  general  rule,  SMBS's  cannot  be 
considered  as  suitable  investments  for 
the  vast  majority  of  financial 
institutions.  SMBS's,  however,  may  be 
appropriate  holdings  for  institutions  that 
have  highly  sophisticated  and  well 
managed  securities  portfolios,  mortgage 
portfolios  or  mortgage  banking 
functions.  In  such  institutions,  however, 
the  acquisition  of  SMBS's  should  be 
undertaken  only  in  conformance  with 
carefully  developed  and  documented 
plans  prescribing  specific  positioning 
limits  and  control  arrangements  for 
enforcing  these  limits.  These  plans 
should  be  approved  by  the  institutions' 
boards  of  directors  and  vigorously 
enforced. 

In  those  financial  institutions  that 
prepare  their  published  financial 
statements  in  accordance  with 
Generally  Accepted  Accounting 
Principles,  SMBS  holdings  must  be 
accounted  for  in  accordance  with 
Financial  Accounting  Standards  Board 
Statement  #91  (FAS  #91)  which  requires 
that  the  carrying  amount  be  adjusted 
when  actual  prepayment  experience 
differs  from  prepayment  estimates. 
Other  institutions  may  account  for  their 
SMBS  holdings  under  FAS  #91  or. 
alternatively,  at  market  value  or  the 
lower  of  cost  or  market  value. 

Several  states  have  adopted,  or  are 
considering,  regulations  that  prohibit 
state-chartered  banks  from  purchasing 
10  strips.  Accordingly,  state-chartered 
institutions  should  consult  with  their 
state  regulator  concerning  the 
permissibility  of  purchasing  SMBS's. 

B.  Asset-Backed  Securities  (ABS) 
Residuals 

Residuals  are  the  excess  cash  flows 
&t>m  an  ABS  transaction  after  the 
payments  due  to  the  bondholders  and 
the  trust  administrative  expenses  have 
been  satisfied.  This  cash  flow  is 
extremely  sensitive  to  prepayments,  and 
thus  has  a  high  degree  of  interest  rate 
risk. 

Generally,  the  value  of  residual 
interests  in  ABS's  rises  when  interest 
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rates  rise.  Theoretically,  a  residual  can 
be  used  as  a  risk  management  tool  to 
offset  declines  in  the  value  of  fixed-rate 
mortgage  or  ABS  portfolios.  However,  it 
should  be  understood  by  all  residual 
interest  purchasers  that  the  "yield"  on 
these  instruments  is  inversely  related  to 
their  effectiveness  as  a  risk  management 
vehicle.  In  other  words,  the  highest 
yielding  ABS  residuals  have  limited  risk 
management  value  usually  due  to  a 
complicated  ABS  structure  and/or 
unusual  collateral  characteristics  that 
make  modeling  and  understanding  the 
economic  cash  flows  very  difficult. 

Alternatively,  those  residuals  priced 
for  modest  yields  generally  have 
positive  risk  management 
characteristics.  • 

In  conclusion,  it  is  important  to 
understand  that  a  residual  cash  flow  is 
highly  dependent  upon  the  prepayments 
received.  Caution  should  be  exercised 
when  purchasing  a  residual  interest, 
especially  higher  "yielding"  interests, 
because  the  risk  associated  over  the  life 
of  the  ABS's  may  warrant  an  even 
higher  return  in  order  to  adequately 
compensate  the  investor  for  the  interest 
rate  risk  assumed.  Purchases  of  these 
equity  interests  should  be  supported  by 
in-house  evaluations  of  possible  rate  of 
return  ranges  in  combination  with 
varying  prepayment  assumptions. 

Only  residual  interests  in  ABS's  rated 
in  one  of  the  top  two  rating  categories 
are  permissible  acquisitions  for  Federal 
credit  unions.  Holding  of  ABS  residuals 
should  be  accounted  for  in  the  manner 
discussed  under  stripped  mortgage- 
backed  securities  and  should  be 
reported  as  "Other  Assets"  on 
regulatory  reports. 

C  Other  Zero  Coupon  or  Stripped 
Products 

The  interest  and/or  principal  portions 
of  U.S.  Government  obligations  are 
sometimes  sold  to  financial  institutions 
in  the  form  of  stripped  coupons,  stripped 
bonds  (principal),  STRIPS,  or  propriety 
products,  such  as  CATs  or  TIGR's.  Also, 
Original  Issue  Discount  Bonds  (OID's) 
have  been  issued  by  a  number  of 
municipal  entities.  Longer  maturities  of 
these  instruments  can  exhibit  extreme 
price  volatility  and,  accordingly, 
disproportionately  large  long-maturity 
holdings  (in  relation  to  the  total 
portfolio)  of  zero  coupon  securities  may 
be  unsuitable  for  investment  holdings 
for  financial  institutions. 

(FR  Doc.  88-11493  Filed  5-20-88;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
IntematlofMl  Trade  Administration 
15  CFR  Part  399 
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Amendments  to  ttte  Commodity 
Control  Ust  Based  on  Coordinating 
Committee  Review 

agency:  Bureau  of  Export 
Administration,  International  Trade 
Administration,  Commerce. 
action:  Final  rule. 

summary:  Export  Administration 
maintains  the  Commodity  Control  List 
(CCL),  which  identifies  those  items 
subject  to  Department  of  Commerce 
export  controls.  This  rule  amends  a 
number  of  CCL  entries  in  the  categories 
of  metal-working  machinery;  general 
industrial  equipment;  transportation 
equipment;  electronics  and  precision 
instruments;  metals,  minerals,  and  their 
manufactures;  and  chemicals, 
metalloids,  petroleum  products  and 
related  materials.  These  amendments 
have  resulted  frtjm  a  review  of  strategic 
controls  maintained  by  the  U.S.  and 
certain  allied  countries  through  the 
Coordinating  Committee  (COCOM). 
Such  multilateral  controls  restrict  the 
availability  of  strategic  items  to 
potential  adversaries.  With  the 
concurrence  of  the  Department  of 
Defense,  the  Department  of  Commerce 
has  determined  that  these  amendments 
to  the  CCL  are  necessary  to  protect  U.S. 
national  security  interests. 

EFFECTIVE  DATE:  This  rule  is  effective 
May  23. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

For  questions  of  a  technical  nature 
regarding  metal-working  machinery, 
contact  Surendra  Dhir,  Capital  Goods 
Technology  Center,  Bureau  of  Export 
Administration,  Telephone:  (202)  377- 
5695. 

For  questions  of  a  technical  natxire 
regarding  general  industrial  equipment 
and  transportation  equipment,  contact 
Bruce  Webb,  Capital  Goods  Technology 
Center,  Bureau  of  Export 
Administration,  Telephone:  (202)  377- 
3806. 

For  questions  of  a  technical  nature 
regarding  electronics  and  precision 
instruments,  contact  Robert  Anstead, 
Electronics  Components  Technology 
Center.  Bureau  of  Export 
Administration.  Telephone:  (202)  377- 
1641. 

For  questions  of  a  technical  nature 
regarding  metals,  minerals,  and  their 
manufactures,  contact  Jeff  Tripp,  Capital 
Goods  Technology  Center,  Bureau  of 
Export  Administration,  Telephone:  (202) 
377-1309. 


For  questions  of  a  technical  nature 
regarding  chemicals,  metalloids, 
petroleum  products  and  related 
materials,  contact  Jeff  Tripp,  Capital 
Goods  Technology  Center,  Bureau  of 
Export  Administration,  Telephone:  (202) 
377-1309. 

For  questions  of  a  general  natiue, 
contact  John  Black  or  Patricia 
Muldonian,  Office  of  Technology  and 
Policy  Analysis,  Bureau  of  Export 
Administration.  Telephone:  (202)  377- 
2440. 

SUPPLEMENTARY  INFORMATION: 

Saving  Clause 

Shipments  of  items  removed  from 
general  license  authorizations  as  a 
result  of  this  regulation  that  were  on 
dock  for  lading,  on  lighter,  laden  aboard 
an  exporting  carrier,  or  en  route  aboard 
a  carrier  to  a  port  of  export  pursuant  to 
actual  orders  for  export  before  June  6, 
1988,  may  be  exported  under  the  general 
license  provisions  up  to  and  including 
June  20, 1988.  Any  such  items  not 
actually  exported  before  midnight  June 
20, 1988,  require  a  validated  export 
license. 

Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  This  rule  involves  a  collection  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  This  collection 
has  been  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0625-0001. 

3.  Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.  app.  2412(a)),  exempts  this 
rule  from  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553),  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Section  13(b)  of  the 
Export  Administration  Act  does  not 
require  that  this  rule  be  published  in 
proposed  form  because  this  rule 
implements  regulatory  changes  based  on 
COCOM  review.  Further,  no  other  law 
requires  that  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  this  rule. 
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4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  or  by  any  other  law.  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

5.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

Accordingly,  this  rule  is  being  issued 
in  final  form.  However,  as  with  other 
Department  of  Conunerce  rules, 
comments  from  the  public  are  always 
welcome.  Comments  should  be 
submitted  to  Vincent  Greenwald,  OfHce 
of  Technology  and  Policy  Analysis. 
Bureau  of  Export  Administration, 
Department  of  Commerce,  P.O.  Box  273, 
Washington,  DC  20044. 

List  of  Subjects  in  15  CFR  Part  399 

Exports.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Export 
Administration  Regulations  (15  CFR 
Parts  366-399)  are  amended  as  follows: 

PART  399— {AMENDED] 

1.  The  authority  citation  for  Part  399 
continues  to  read  as  follows: 

Autiiority:  Pub.  L"  9&-72,  93  Stat.  503  (50 
U.S.C.  app.  2401  et  seq.].  as  amended  by  Pub. 
L  97-145  of  December  29, 1981  and  by  Pub.  L 
99-64  of  July  12, 198S;  E.0. 12525  of  July  12, 
1985  (50  FR  28757,  July  16, 1985);  Pub.  L  95- 
223  of  December  28, 1977  (50  U.S.C.  1701  et 
seq.y,  E.0. 12532  of  September  9. 1985  (50  FR 
36861,  September  10. 1985)  as  affected  by 
notice  of  September  4. 1986  (51  FR  31925, 
September  8, 1986):  Pub.  L  99-440  of  October 
2. 1986  (22  U.S.C.  5001  et  seq.]:  and  E.O  12571 
of  October  27, 1986  (51  FR  39505,  October  29, 
1986). 

$399.1    [AmMMted] 

2.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List),  Commodity 
Group  0  (Metal- Working  Machinery), 
ECCN  1091A  is  amended  by 
redesignating  paragraph  (b)(i)(l)  as 
(b)(i)(l)(a)  and  by  revising  in  the  fifth 
sentence  of  that  paragraph  the  phrase 
"not  included  from  control"  to  read  "not 
excluded  from  control"  and  by  adding 
the  word  "or"  at  the  end  of  the 
paragraph; 

by  adding  a  paragraph  (b)(i)(l)(b); 
by  revising  paragraphs  (b)(i)(7)(b)  and 
(b)(ii): 
by  revising  in  paragraph  (b)(ii)(2)  the 


phrase  "the  requirements  of  (i)(l)"  to 

read  "the  requirements  of  (i)(l)(a)"; 

by  adding  a  paragraph  (b)(iii]; 

by  revising  paragraph  (d); 

by  revising  in  Advisory  Note  2. 
paragraph  (c).  the  phrase  "Maximum  (Z 
axis)"  to  read  "Maximum  horizontal  (Z 
axis)";  and 

by  revising  in  the  Advisory  Note  for 
the  People's  Republic  of  China, 
paragraph  (a](6)(ii)(a),  the  phrase 
"necessary  for  diagnostic"  to  read 
"necessary  for  diagnostics",  as  follows: 

1091A    NufiMftcal  control  units, 
numortoaUy  controNod  mactilno  tools, 
dlntonsionsl  Inspsctlon  iracMnss,  dirsct 
numsrlcal  control  systsms,  spoctaiy 
doslgnod  sub  ssssmbllss.  and  "sfMdally 
dosignsd  softwars".  (S««  §  376.11  for 
sps<^  Intormation  to  Induds  on  ttw 
vsNdatsd  llcsnss  application  and  rasxport 
raquasL) 


List  of  Commoditiefl  Controlled  by  ECCN 
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(b)  •  *  * 

(i)  *  *  • 

(1)  •  *  * 

(b)  Not  more  than  three  linear  axes 
plus  one  rotary  axis,  but  no  tilting  axis, 
capable  of  simultemeously  coordinated 
contouring  motion,  i.e.,  the  total  number 
of  linear  plus  rotary  contouring  axes 
cannot  exceed  four.  (A  secondary 
parallel  contouring  axis,  e.g.,  W  axis  on 
horizontal  boring  mills,  is  not  counted  as 
an  additional  contouring  axis.  A 
secondary  rotary  table,  the  centerline  of 
which  is  parallel  to  the  primary  rotary 
table,  is  also  not  counted  as  an 
additional  contouring  axis.  Machines 
may  have  non-contouring  parrallel  or 
non-contouring,  non-parallel  rotary  axes 
in  addition  to  the  four  axes  capable  of 
simultaneously  coordinated  contouring 
motion.  Machines  having  the  capability 
of  being  simultaneously  coordinated  in 
more  than  four  axes  are  not  excluded 
from  export  control  even  if  the 
numerical  control  unit  attached  to  the 
machine  limits  it  to  three  simultaneously 
coordinated  contouring  axes.  For 
example,  a  machine  with  a  control  unit 
switchable  between  any  three  out  of 
five  contouring  axes  is  not  excluded 
from  control.); 
***** 

(7)  *  *  *  (b)  ±(0.01  -I-  (0.0025/300  X  (U 
300)))  mm  for  machines  with  a  total 
length  of  axis  travel,  L.  greater  than  300 
mm  and  equal  to  or  less  than  3,300  mm; 

(ii)  Machine  tools  (other  than  boring 
mills,  milling  machines  and  machining 
centers  described  in  paragraph  (b)(i)  of 


this  section),  having  all  of  the  following 
characteristics: 

(1)  Radial  axis  motion  measured  at 
the  spindle  axis  equal  to  or  greater  than 
0.0008  nun  TIR  (peak-to-peak)  in  one 
revolution  of  the  spindle  (for  lathes, 
turning  machines,  contour  grinding 
machines,  etc.); 

(2)  Meeting  the  requirements  of 
paragraphs  (b)(i)(l)(a).  (i)(6)  and  (i)(7)  of 
this  section; 

(iii)  Dimensional  inspection  machines, 
having  all  of  the  following 
characteristics: 

(1)  A  linear  positioning  accuracy 
equal  to  or  worse  than: 

(a)  ±  (3-t-L/300)  micrometer  fer  L 
shorter  than  or  equal  to  3,300  mm; 

<b)  ±14  micrometer  for  L  longer  than 
3.300  mm; 

(2)  A  rotary  accuracy  of  equal  to  or 
worse  than  5  seconds  for  every  90 
degrees:  and 

(3)  Meeting  the  requirements^of 
paragraph  (b)(i)(l)  of  this  section;  (For 
high  precision  turning  machinery,  see 
also  ECCN  1370A.) 

(d)  Specially  designed  sub-assemblies 
and  "software"  that,  according  to  the 
manufacturer's  technical  specifications, 
can  upgrade  the  capabilities  of 
numerical  control  units  and  machine 
tools  so  that  they  would  become 
controlled  for  export  by  paragraphs  (a), 
(b)  or  (c)  of  this  section. 

Note. — Specially  designed  printed  circuit 
board  sub-assemblies  are  controlled  by  this 
paragraph  (d). 

(For  machine  tool  parts  and 
components,  see  also  ECCN  1093A.) 

3.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List),  Commodity 
Group  3  (General  Industrial  Equipment), 
ECCN  1354A  is  amended  by  revising  the 
Technical  Note  immediately  before  the 
Advisory  Note  for  the  People's  Republic 
of  China  to  read  as  follows: 

Technical  Note. — For  purposes  of  this 
ECCN,  "stored  program  control"  is  defined  as 
a  control  using  instructions  stored  in  an 
electronic  storage  that  a  processor  can 
execute  in  order  to  direct  the  performance  of 
predetermined  functions.  Equipment  may  be 
"stored  program  controlled"  whether  the 
electronic  storage  is  internal  or  external  to 
the  equipment. 

4.  In  Supplement  No.  1  to  §  399.1  (the 
Commodity  Control  List),  Commodity 
Group  3  (General  Industrial  Equipment). 
ECCN  1355A  is  amended  by  revising  the 
phrase  "cylindrical  plasma  etchers 
without  digital  control"  in  paragraph 
(b)(i)(viii)  to  read  "cylindrical  plasma 
etchers  without  stored  program  control": 


by  removing  paragraph  {b}(l)(xi). 
redesignating  paragraph  (b)(l)(xii)  as 
(b)(l)(xi).  and  redesignating  paragraph 
(b)(l)(xiii)  as  (b)(l)(xii); 

by  redesignating  Technical  Note  3, 
following  paragraph  (b)(8),  as  Note  1; 

by  redesignating  Technical  Note  4  as 
Note  2  and  revising  this  newly 
redesignated  Note  2; 

by  revising  in  paragraph  (m)  of  the 
Advisory  Note  for  the  People's  Republic 
of  China  the  phrase  "Photo-optical  mask 
fabrication  equipment"  to  read  "Mask 
fabrication  equipment  using  photo- 
opUcal  methods";  and 

by  revising  in  paragraphs  (s).  (t).  and 
(v)  of  the  Advisory  Note  for  the  People's 
Republic  of  China  the  phrase  "Digitally 
controlled"  to  read  "Stored  program 
controlled",  as  follows: 

1355A    Equipmantforttiainamifacturaor 
tasting  of  alactronic  componants  and 
matartalaandapaciallydaaignad      . 
componants,  acoaaaortas  and  "apadaNy 
daaignad  aoftwara"  ttiarafor. 

List  of  Equipment  ControUed  by  ECCN  1355A 
***** 

(b)  *  *  * 

(8)  *  •  * 

Note.—*  •  • 
Notes^l.  *  *  * 

2.  For  the  purposes  of  this  ECCN.  "stored 
program  control"  is  defined  as  a  control  using 
instructions  stored  in  an  electronic  storage 
that  a  processor  can  execute  in  order  to 
direct  the  performance  of  predetermined 
functions. 

Note. — Equipment  may  be  "stored  program 
controlled"  whether  the  electronic  storage  is 
internal  or  external  to  the  equipment. 

5.  In  Supplement  No.  1  to  S  399.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments).  ECCN  1548A  is  amended 
by  adding  a  Note  3  and  designating  it  as 
Reserved  and  by  removing  the 
(Advisory)  Note  3  and  revising  the 
AdVisory  Note  for  the  People's  Republic 
of  China  to  read  as  follows: 

Advisory  Note  for  the  People's  Repulic  of 
China:  Licenses  are  likely  to  be  approved  for 
export  to  satisfactory  end-users  in  the 
People's  Republic  of  China  of  semi-conductor 
photodiodes  for  previously  approved  and 
installed  Western  civil  communications 
equipment  *vith  a  response  time  constant  of 
0.5  ns  or  more  and  with  a  peak  sensitivity  at 
a  wavelength  neither  longer  than  1.350  nm 
nor  shorter  than  300  nm. 

Note.— The  photodiodes  will  be  suppUed 
on  a  replacement  basis  with  no  enhancement 
of  the  system. 

6.  In  Supplement  No.  1  to  5  399.1  (the 
Commodity  Control  List),  Commodity 
Group  6  (Metals.  Minerals  and  Their 


Manufactures),  ECCN  3605A  is  amended 
by  revising  the  "List  of  Nickel  Powder 
and  Porous  Nickel  Metal  Controlled  By 
ECCN  3805A"  and  by  revising  the 
Advisory  Note  and  adding  other  Notes, 
as  follows: 


3605A    Nickal 
mataL 


powdar  and  poroua  nickal 


Controb  for  ECCN  360SA 

*        *        *        •        •    ,       . 

List  of  Nickel  Powder  and  Porous  Nickel 
Metal  Controlled  by  ECCN  360SA 

(a)  Powder  with  a  nickel  purity 
content  of  99%  or  more  and  a  mean 
particle  size  of  less  than  10  micrometers 
measured  hy  the  ASTM  B  330  standard; 

(b)  Porous  nickel  metal  produced  from 
materials  controlled  for  export  by 
paragraph  (a)  of  this  List  except  single 
porous  nickel  metal  sheets  not 
exceeding  930  cm  *  intended  for  use  in 
batteries  for  civil  applications. 

Note.^>aragraph  (b)  refers  to  porous 
nickel  metal  manufactured  from  nickel 
powder  defined  in  paragraph  (a)  that  has 
been  compacted  and  sintered  to  form  a  metal 
material  writh  fine  pores  interconnected 
throughout  the  structure. 

Advisory  Note^-Licenses  are  likely  to  be 
approved  for  export  to  Country  Groups  QWY 
of  nickel  powder  in  uncompacted  powder 
form  in  quantities  of  4,000  kg  or  less  for  non- 
nuclear  civil  applications. 

Advisofy  Note  For  The  People's  Republic 
of  China:  Licenses  are  likely  to  be  approved 
for  export  to  the  People's  Republic  of  China 
of  nickel  powder  obtained  by  the  carbonyl 
process  for  non-nuclear  civil  applications. 

7.  In  Supplement  No.  1  to  5  399.1  (the 
Commodity  Control  List),  Commodity 
Group  7  (Chemicals,  Metalloids. 
Petroleum  Products  and  Related 
Materials).  ECCN  1763A  is  amended  by 
removing  the  quotation  marks  from  the 
phrase  "Fibrous  and  filamentary 
materials"  in  the  heading  and  in 
paragraphs  (a)  and  (b); 

by  revising  paragraph  (b)(2)(ii)  to  read 
"Discontinuous  multiphase 
polycrystalline  alumina  fibers  in 
chopped  fiber  or  random  mat  form, 
containing  3%  by  weight  or  more  silica, 
having  a  "specific  modulus"  less  than  10 
X  10  •  m  (3.92  X  10  •  inches);"  and 

by  revising  in  paragraph  (d)  of 
Technical  Note  1  the  word  "blanket"  to 
read  "blankets". 

Dated:  May  17, 1988. 
Vincent  F.  DeCain, 

Deputy  Assistant  Secretary  for  Export 

Administration. 

[FR  Doc.«8-113e8  Filed  5-20-68;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 
[OktC-3226] 

Medical  Staff  of  Doctors'  Hospital  of 
Prince  Georges  County;  Protiibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  the 
medical  staff  of  a  hospital  in  Prince 
Georges  County,  Maryland  fixim 
engaging  in  concerted,  coercive  conduct 
to  prevent  or  impede  a  health 
maintenance  organization  or  others  from 
offering  health  care  services. 

DATE:  Complaint  and  Order  issued  April 

14. 1988  ^ 

FOR  FURTHER  INFORMATION  CONTACT: 

Jane  R.  Seymour.  FTC/S-2115. 
Washington,  DC  20580.  (202)  326-2887. 

SUPPlfMENTARY  INFORMATION:  On 

Thursday.  January  28, 1988.  there  was 
published  in  the  Federal  Register  53  FR 
2506.  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Medical 
Staff  of  Doctors'  Hospital  of  Prince 
Georges  County,  an  unincorporated 
association,  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  its 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement  in 
disposition  of  this  proceeding. 

"The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under 
CFR  Part  13,  are  as  follows:  Subpart— 
Combining  Or  Conspiring:  S  13.384 
Combining  or  conspiring;  S  13.405  To 
discriminate  unfairly  or  restrictively  in    ' 
general;  S  13.470  To  restrain  and 
monopolize  trade.  Subpart — Corrective 
Actions  And/Or  Requirements:  S  13.533 
Corrective  actions  and/or  requirements; 
S  13.533-20  Disclosures;  S  13.533-45 
Maintain  records;  §  13.533-45(k) 
Records,  in  general,  {  13.533-50 
Maintain  means  of  communication; 


■  Copies  of  the  Complaint  and  the  Deciiion  and 
Order  ar«  available  from  the  Commission's  Public 
Reference  Branch.  H-130,  Slh  SU«el  A  Pennsylvania 
Avenue.  NW..  Washington.  DC  205S0. 
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S  13.533-60  Release  of  general,  specific 
or  contractual  constrictions, 
requirements,  or  restraints.  Subpart — 
Dealing  On  Exclusive  And  Tying  Basis: 
S  13.670  Dealing  on  exclusive  and  tying 
basis:  S  13.670-20  Federal  Trade 
Commission  Act.  . 

List  of  Subjects  in  16  CFR  Part  13 

Doctors,  Medical  sta^s,  Medica^ 
facilities.  Trade  practices.  | 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interprets  or 
applies  sec  5,  38  Stat  719,  as  amended;  15 
U.S.C.  45) 

Emily  H.  Rock. 

Secretary. 

[FR  Doc.  8»-11439  Filed  5-20-88;  8:45  am] 

aHJJNG  COOC  STSO-OI-M 


16  CFR  Part  13 
(DM.  9154] 

VoOwwragen  of  America,  inc.,  et  aL; 
PraMMIad  Trade  Practices,  and 
Afflrmattve  Corrective  Actions   ' 

agency:  Federal  Trade  Commission. 
action:  Consent  order. 


:  In  settlement  of  alleged 
violationa  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  a 
Troy,  Mich,  automobile  company  to 
offer  an  arbitration  program  to  owners 
of  certain  Volkswagen  and  Audi 
automobiles  with  faulty  valve  seals  and 
other  oU  consumption-related  problems. 
DATE  Complaint  issued  April  1, 1981. 
Order  issued  April  13, 1988  *. 
FON  nJHTHER  INFOmiATION  CONTACT: 
Robert  M.  Doyle.  FTC/H-23aA, 
Washington,  DC  20580.  (202)  326-3114. 

SUPPlCMCNTAflY  wrnmation:  Oa 
Friday,  April  17. 1987,  there  was 
published  in  the  Fedaral  Register.  52  FR 
12546,  [corrections.  52  FR  17960  and  52 
FR  20096)  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of 
Volkswagen  of  America,  Inc.  and 
Volkswagen  AG,  corporations,  for  the 
purpose  of  soliciting  public  comment 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  a  modified  order  to 


■  Copie*  of  the  Complaint  and  ifa*  Oedtion  and 
Order  are  available  fron  the  Commiamon'a  Public 
Reference  Branch.  H-I3a  0th  Street  ft  Pemwylvania 
Avenue.  NW..  Waahiqgtoa.  DC  20Sa0i 


cease  and  desist  in  disposition  of  this 
proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13,  are  as  follows:  Subpart — 
Corrective  Actions  And/Or 
Requirements:  %  13.533  Corrective 
actions  and/or  requirements;  S  13.533-5 
Arbitration:  9  13.533-20  Disclosures: 
S  13.533-25  Displays,  in-house;  \  13.533- 
40  Furnishing  information  to  media: 
§  13.533-45  Maintain  records;  i  13.533- 
45(k)  Records,  in  general;  (  13.533-50 
Maintain  means  of  communication. 
Subpart — Neglecting,  Unfairly  Or 
Deceptively,  To  Make  Material 
Disclosure:  S  13.1845  Composition; 
1 13.1845-15  Federal  Trade  Commission 
Act;  S  13.1875  Non-standard  character, 
S  13.1886  Quality,  grade  or  type. 

List  of  Subjects  in  16  CFR  Part  13 

Arbitration.  Automobiles,  Trade 
practices. 

(Sea  e.  38  Stat  721: 15  U.S.C  46.  Interprets  or 
applies  sec  5,  38  Stat.719,  as  amended:  15 
U.S.C.  45) 
Emily  H.  Rock. 
Secretary. 

[FR  Doc  88-11438  Filed  5-20-68;  8:45  am) 
iNHwa  coot  tw»-ei-ii 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  5 

Delegations  of  Authority  and 
Organization;  Center  For  Drug 
Evaluation  and  Research 

AOENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regiilations  for  delegations  of  authority 
relating  to  submission  of  and  effective 
approval  dates  for  abbreviated  new 
drug  applications  and  certain  new  drug 
applications.  The  amendment  changes 
the  title  of  officials  who  are  delegated 
this  authority  to  conform  with  the  new 
organizational  title.  Center  for  Drug 
Evaluation  and  Research  (CDER).  The 
amendment  also  delegates  an  additional 
authority  for  180-day  exclusivity 
determinations. 

EFFECnvE  date:  May  23. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  M.  Moncavage.  Office  of 
Management  and  Operations  (HFA- 
340),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville.  MD  20857, 
301-443-4976. 


SUPPLEMENTARY  MTORMATION:  The 
Center  for  Drugs  and  Biologies  was 
reorganized  to  create  two  new  centers: 
The  Center  for  Drug  Evaluation  and 
Research  (CDER)  and  the  Center  for 
Biologies  Evaluation  and  Research 
CBER).  FDA  is  amending  {  5.93 
Sabmission  of  and  effective  approval 
dates  for  abbreviated  new  drug 
applications  and  certain  new  drug 
applications  (21  CFR  5.93)  by  changing 
the  titles  of  the  officials  listed  in  the 
delegation  to  conform  with  the  new 
organizational  title,  CDER.  In  addition, 
FDA  is  delegating  an  additional 
authority  under  section  505(j)(4)(BKiv)  of 
the  Federal  Food,  Drug  and  Cosmetic 
Act  (21  U.S.C.  355a)(4)(B)(iv))  to 
authorize  the  Director  and  Deputy 
Director,  CDER,  and  the  Director  and 
Deputy  Director,  Office  of  Drug 
Standards,  CDER,  to  make  180-day 
exclusivity  determinations. 

Further  redelegation  of  the  authority 
delegated  is  not  authorized.  Authority 
delegated  to  a  position  by  title  may  be 
exercised  by  a  person  officially 
designated  to  serve  in  such  position  in 
an  acting  capacity  or  on  a  temporary 
basis. 

List  of  Subjects  in  21  CFR  Part  5 

Authority  delegations  (Government 
agencies).  Organization  and  functions 
(Government  agencies). 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Dirugs,  Part  5  is  amended  as 
follows: 

PART  5-OELEOAT10N8  OF 
AUTHORITY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
Part  5  continues  to  read  as  foDows: 

Authority:  5  U.S.C  504,  552: 7  U.S.C  2217; 
IS  U.S.C.  838, 1451  et  seq.;  21  U.S.C.  41  et  aeq.. 
61-63. 141  et  seq.,  301-392, 467f(b).  e79(b),  801 
et  seq..  823(f).  1031  et  seq.;  35  U.S.C.  158;  42 
U.S.C  2ie.  241.  242(a),  242a.  2421,  242o,  243, 
282,  283.  263b  through  283m.  264, 266,  SOOw  et 
seq.,  1395y  and  1395y  note,  3248(b)(3).  4831(a), 
10007,  and  10008;  Federal  Caustic  Poison  Act 
(44  Stat.  1406);  Federal  Advisory  Committee 
Act  (Pub.  L  92-463);  E.0. 1149a  11S21. 

2.  Section  5.93  is  revised  to  read  as 
follows: 

95.93   SulMnieeion  of  end  effective 
approval  dates  for  abbrevlaled  new  drag 
spplcatlone  end  certain  new  drug 


Act  (the  act)  concerning  the  date  of 
submission  or  the  date  or  effective 
approval  of  abbreviated  hew  drug 
applications  including  supplements 
thereto  submitted  under  section  505(j)  of 
the  act  and  of  new  drug  applications 
including  supplements  thereto  submitted 
under  section  505(b)(1)  of  the  act  and 
described  under  section  505(b)(2)  of  the 
act: 

(a)  The  Director  and  Deputy  Director, 
Center  for  Drug  Evaluation  and 
Research  (CDER). 

(b)  The  Director  and  Deputy  Director, 
Office  of  Drug  Standards,  CDER. 

Dated:  May  13, 1988. 

John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

(FR  Doc.  88-11494  Filed  5-20-88;  8:45  am] 

BIIXING  CODE  4160-01-M 


The  following  officials  are  authorized 
to  perform  all  of  the  functions  of  the 
Commissioner  of  Food  and  Drugs  with 
regard  to  decisions  made  under  section 
505(c)(3)(D),  (j)(4)(B)(iv).  and  0)(4)(D)  of 
the  Federal  Food.  Drug  and  Cosmetic 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
23  CFR  Parts  1  and  140 
[FNWA  Docket  No.  86-18,  Notice  No.  2] 

Reimbursement  for  Railroad  Work 

agency:  Federal  Highway 
Administration  (FTiWA),  DOT. 
action:  Final  rule. 

SUMMARY:  The  FHWA  is  amending  its 
regulation  on  reimbursement  for  railroad 
work  to  allow,  at  the  option  of  a  State 
highway  agency,  Federal-aid  highway 
funds  to  be  used  to  pay  for  certain 
overhead  and  indirect  construction  costs 
incurred  by  railroads  performing  work 
on  Federal-aid  highway  projects. 
EFFECTIVE  DATE:  May  23, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  James  A.  Carney,  Railroads,  Utilities 
and  Programs  Branch,  Office  of 
Engineering  (202)  366-4652;  or  Mr. 
Michael  J.  Laska,  Office  of  the  Chief 
Counsel  (202)  366-1383,  Federal 
Highway  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.  ET,  Monday  through  Friday,  except 
legal  holidays. 

SUPPl^MENTARY  INFORMATION:  The 
FHWA's  current  regulation  dealing  with 
reimbursement  for.railroad  work 
performed  on  Federal-aid  highway 
projects  is  contained  in  23  CFR  Part  140, 
Subpart  I.  However,  23  CFR  1.11(a) 
prohibits  Federal  reimbiusement  for 
certain  overhead  costs  incurred  by 
railroad  companies  when  performing 
engineering  services.  The  Association  of 
American  Railroads  requested  that  the 
FHWA  reconsider  its  policy  relating  to 


these  overhead  costs.  The  FHWA 
agreed  to  review  the  issue. 

In  a  notice  of  proposed  rulemaking 
(NPRM),  FHWA  Docket  86-18  (51  FR 
44996.  December  16, 1986),  the  FHWA 
proposed  to  amend  its  regulation  to 
allow  Federal  funds  to  participate  in  a 
railroad's  overhead  and  indirect 
construction  costs  not  charged  directly 
to  a  construction  activity,  provided 
these  costs  are  allocated  to  the 
construction  activity  on  an  equitable 
basis.  This  change  was  proposed  so  that 
the  railroad  companies  may  be  more 
fully  compensated  for  the  costs  they 
incur  in  performing  construction  work 
with  their  own  labor  forces  on  Federal- 
aid  highway  projects. 

There  were  18  commenters  on  the 
NPRM.  Comments  were  received  from 
12  State  highway  agencies,  a  State 
Department  of  Transportation,  a  transit 
authority,  a  public  utility  commission,  a 
railroad  company,  the  Association  of 
American  Railroads,  and  the  American 
Association  of  State  Highway  and 
Transportation  Officials'  (AASHTO) 
Administrative  Subcommittee  on 
Internal  and  External  Audit.  There  was 
also  a  request  for  a  time  extension  on 
the  comment  period.  Twelve  out  of  the 
18  commenters  opposed  the  proposal  to 
expand  eligibility  to  include  further 
overhead  costs.  Of  these  12  commenters, 
nine  were  State  highway  agencies,  one 
State  Department  of  Transportation,  one 
a  public  utility  commission  and  one  the 
AASHTO  Subcommittee  on  Audits.  The 
Other  six  commenters  expressed  general 
support  for  the  proposal  or  offered  some 
technical  advice. 

Several  respondents  supported  their 
opposition  by  relating  that  use  of 
Federal  funds  to  reimburse  the  railroads 
for  a  broader  range  of  overhead  costs 
could  result  in  a  decrease  in  funding 
ability  for  improving  railroad-highway 
crossings.  Assuming  a  fixed  level  of 
fimding  for  the  railroad-highway  grade 
crossing  safety  program,  their  analyses 
indicated  that  reimbursing  railroads  for 
the  added  overhead  expenses  could 
effectively  reduce  by  5  to  10  percent  the 
funding  being  applied  to  construction  of 
crossing  improvements.  This  would  then 
likely  lead  to  a  commensurate  reduction 
in  the  number  of  railroad-highway 
crossings  improved. 

Another  reason  given  for  opposing  the 
expansion  of  eligibility  to  include  further 
overhead  costs  was  that  the 
determination  of  eligible  costs  may 
prove  to  be  difficult.  Several  cited  recent 
experiences  with  difficulties  in 
determining  appropriate  railroad 
equipment  rates  as  examples  of  the 
difficulties  in  auditing  railroad  cost 
records. 


Upon  further  review  the  FHWA  has 
decided  to  allow  Federal-aid  highway 
funds  to  be  used  to  reimburse  the 
railroads  for  additional  overhead  and 
indirect  construction  costs  outlined  in 
the  NPRM.  The  primary  reason  for  this 
decision  is  a  desire  that  the  Federal 
regulation  not  be  viewed  as  a  barrier  or 
an  impediment  to  use  of  Federal  funds 
for  this  purpose  and  to  provide  the 
States  the  flexibility  to  make  their  own 
decisions.  As  a  result,  the  final  rule 
being  adopted  does  not  mandate  to  the 
States  that  Federal  funds  must  be  used 
to  pay  for  these  additional  railroad 
overhead  expenses.  Rather,  this  decision 
is  left  to  the  individual  States.  The 
States  may  establish  payment  standards 
more  restrictive  than  those  permitted  or 
required  by  this  regulation.  For  example, 
if  a  State  is  concerned  that  payment  of 
these  additional  railroad  overhead 
expenses  will  adversely  affect  its 
railroad-highway  grade  crossing 
improvement  program,  then  it  could 
choose  not  to  pay  for  these  expenses. 
Also,  any  Federal-aid  funding 
reimbursement  for  these  overhead 
expenses  is  always  dependent  on  a 
State's  determination  of  the 
acceptability  of  a  railroad's  cost 
accounting  records.  Costs  for  which 
records  are  not  readily  available  for 
audit  would  not  be  eligible  for  Federal- 
aid  reimbursement.  The  State  has  the 
authority  to  decide  on  the  availability 
and  acceptability  of  a  railroad's  records. 

Regulatory  Impact 

The  FHWA  has  determined  that  this 
document  contains  neither  a  major  rule 
under  Executive  Order  12291  nor  a 
significant  regulation  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  The 
FHWA  has  also  determined  that  the 
expected  impact  of  this  revision  will  be 
minimal.  Although  railroad  companies 
may.  at  a  State's  option,  be  reimbursed 
for  additional  types  of  overhead  or 
indirect  expenses,  the  economic  impact 
on  the  overall  highway  program  is 
negligible.  Accordingly,  a  full  regulatory 
evaluation  is  not  required.  For  these 
reasons  and  under  the  criteria  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  96-354).  the  FHWA  hereby  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 

This  action  has  been  analyzed  in 

accordance  with  the  principles  and        

criteria  containedin  Executive  Order 
12612.  and  it  has  been  determined  that 
the  final  rule  is  consistent  with  those 
principles.  This  action  will  provide  to  a 
State  the  flexibility  to  use  its  Federal-aid 
highway  funds  to  reimburse  a  railroad 
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for  additional  overhead  expenses 
incurred  should  a  State  choose  to  do  so. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Plamiing 
and  Constnictioa  The  regulations 
implementing  Executive  Order  12372    | 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program).  1 

List  of  Subjecta  in  23  CFR  Part  148{ 

Grant  programs — ^Transportation, 
Highways  and  roads.  Railroads. 

In  consideration  of  the  foregoing  Part 
1  and  Part  14a  Subpart  I  to  Chapter  1  of 
Tide  23,  Code  of  Federal  Regulations, 
are  amended  as  set  forth  below.     ! 

Issued  on  May  16, 19ea 

RobeH  K.  Fanis,  ' 

Deputy  Adiftiniatrator,  Federal  Highway 
Administration. 

The  FHWA  hereby  amends  23  CFR 
Parts  1  and  140,  Subpart  I  as  follows: 


PART  1-<SENERAL 


1.  The  authority  citation  for  Part  1  is 
revised  to  read  as  follows: 


Aodwiity:  23  U.S.C  315; 


vs:  I 

49  CFR  1.48(b). 


S1.11    [Amanctod] 

2.  In  { 1.11,  paragraph  (a)  is  amended 
by  removing  the  words  "paragraphs  (b) 
and  (c)"  and  inserting  in  lieu  thereof  the 
words  "paragraph  (b)"  each  place  they 
appear  iia  the  text 

PART  140-REIMBURSEMEHT 

Subpart  I— RetanburMmont  for    I 
Railroad  Work 

3.  The  authority  citation  for  Part  140, 
Subpart  I  continues  to  read  as  follows: 

Authority:  23  U.S.C  315: 40  CFR  1.48. 

4.  In  { 140  J04,  paragraph  (a)  is  revised 
to  read  as  follows: 

§140.904    nalniburaamant 

(a)  General.  On  projects  involving  the 
elimination  of  hazards  of  railroad- 
highway  crossings,  and  on  other  projects 
where  a  railroad  company  is  not 
obligated  to  move  or  to  change  its : 
facilities  at  its  own  expense, 
reimbursement  will  be  made  for  the 
costs  incurred  by  the  State  in  making 
changes  to  railroad  facilities  as  required 
in  connection  with  a  Federal-aid 
highway  project,  in  accordance  with  the 
provisions  of  this  subpart 

! 

5.  Part  140,  Subpart  I  is  amended  by 
adding  }  140.907  to  read  as  follows: 


§140^07 
conali'uctlon  coata, 

(a)  A  State  may  elect  to  reimburse  die 
railit>ad  company  for  its  overhead  and 
indirect  construction  costs. 

(b)  The  FHWA  will  participate  in 
these  costs  provided  that: 

(1)  The  costs  are  distributed  to  all 
applicable  work  orders  and  other 
functions  on  an  equitable  and  unifonn 
basis  in  accordance  with  generally 
accepted  accounting  principles, 

(2)  The  costs  included  in  the 
distribution  are  limited  to  costs  actually 
incurred  by  the  railroad, 

(3)  The  costs  are  eligible  in 
accordance  with  the  Federal  Acqtiisition 
Regulation  (48  CFR),  Part  31,  Contract 
Cost  Principles  and  Procedures,  relating 
to  contracts  with  commercial 
organizations, 

(4)  The  costs  are  considered 
reasonable, 

(5)  Records  are  readily  available  at  a 
single  location  which  adequately 
support  the  costs  included  in  the 
distribution,  the  method  used  for 
distributing  the  costs,  and  the  basis  for 
determining  additive  rates. 

(6)  The  rates  are  adjusted  at  least 
annually  taking  into  consideration  any 
overrecovery  or  underrecovery  of  costs. 
and 

(7)  The  railroad  maintains  written 
procedures  which  assure  proper  control 
and  distribution  of  the  overhead  and 
indirect  construction  costs. 

[FR  Doc.  86-11425  Filed  5-20-88;  8.-45  am) 
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AOCNCV:  Internal  Revenue  Service. 

Treasury. 

action:  Final  regulations. 

•UMMNAirv:  This  document  contains  final 
regulations  relating  to  the  use  of  safe- 
haven  interest  rates  for  certain  loans 
and  advances  between  commonly 
controlled  taxpayers  and  the  deletion  of 
a  safe-haven  rental  charge  for  the 
leasing  of  certain  tangible  property 
between  controlled  taxpayers.  These 
regulations  provide  for  floating  safe- 
haven  interest  rates  under  section  482 
and  are  intended  to  make  the  safe- 
haven  rates  consistent  with  the  interest 
rates  applicable  under  sections  483  and 


1274,  as  directed  by  Confess  in  the  Tax 
Reform  Act  of  1984.  These  regulations 
also  make  dianges  to  the  allowable 
interest-free  period  for  certain 
intercompany  trade  receivables.  These 
regulations  affect  all  c(mtroUed 
taxpayers  and  provide  them  with 
guidance  on  the  use  of  safe-haven 
interest  rates  and  lease  rates  tmder 
section  482. 

EFFECTIVE  DATES:  The  amendments  to 
the  safe-haven  interest  rates  and  the 
safe-haven  lease  rules  are  generally 
effective  for  loans  or  advances  and  for 
leases  entered  into  after  May  8. 1980. 
The  amendments  to  the  interest-firee 
period  for  intercompany  trade 
receivables  (the  six-month  rule)  are 
effective  for  amounts  arising  after  June 
30,1968. 

FON  FimTHER  INFOmiATWN  CONTACT: 

Joseph  M.  Rosenthal  of  die  Office  of  the 
Associate  Chief  Counsel  (International) 
within  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224,  Attention:  CCLR:T  (INTL- 
748-86),  or  phone  (202)  566-3872.  not  a  . 
toll-free  caU. 
SUPPtfMCNTAIIV  mraiiMATiON: 

Background 

Proposed  amendments  to  the  Income 
Tax  Regulations  (28  CFR  Part  1)  under 
section  482  of  the  Internal  Revenue 
Code  were  published  in  the  Federal 
Re^ster  on  April  8. 1986  (51  FR  12022, 
12035).  The  change  frvm  fixed  to  floating 
safe-haven  interest  rates  under  section 
482  was  proposed  to  make  the  safe- 
haven  rates  consistent  with  the  interest 
rates  applicable  under  sections  483  and 
1274,  as  directed  by  Congress  in  the  Tax 
Reform  Act  of  1984  (98  Stat  «4, 531). 
The  proposed  amendments  would  also 
make  other  changes  to  the  section  482 
regulations,  including  changing  the 
interest-free  period  for  certain 
intercompany  trade  receivables.  Many 
written  comments  responding  to  the 
proposed  regulations  were  received.  A 
public  hearing  on  the  proposed 
regulations  was  held  on  November  17. 
1986.  The  final  regulations  published  in 
this  document  are  adopted  after 
considering  all  the  comments  received ' 
on  the  proposed  regulations. 

Explanation  of  dia  Final  Ragiilationa 

Safe-Haven  Interest  Ratea 

Section  1.482-2(a)(2)(iii)  of  Uie  final 
regulations  adopts  the  safe-haven 
interest  rates  contained  in  the  proposed 
regulations  without  change.  The  range  of 
safe-haven  interest  rates  generally 
applicable  under  the  final  regulations 
are  fitim  100  to  130  percent  of  the 


applicable  Federal  rate  (APR)  as 
determined  undo-  sectioa  1274(d)  in 
effect  on  the  date  a  loan  between 
controUed  entities  is  sude.  effective 
generally  for  loans  made  after  May  8, 
1986.  Comaents  received  on  the 
proposed  regulations  vrere  generally  in 
favor  of  using  the  AHl  medbaniam  to 
provide  floating  safe-haven  interest 
rates  under  section  482.  and 
commentators  also  favored  the  proposed 
range  of  safe-haven  interest  rates  of 
fit>m  100  to  130  percent  of  the  AFR. 

Interest-Free  Period  on  Intercompany 
Transactions 

The  Prior  Regulations 

Section  1.482-2(aH3)  of  the  prior 
regulations  provided  that  interest  shall 
be  charged  on  an  indebtedness  bet¥reen 
controlled  entities  beginning  on  die  day 
the  indebtedness  arises.  An  exception 
was  provided  in  the  prior  regulations  for 
indebtedness  incurred  in  the  ordinary 
course  of  bosiness  from  sales,  services, 
etc.,  between  meanbers  of  the  group  and 
not  evidenced  by  a  wrritten  instrument 
requiring  the  payment  of  interest 
(hereinafter  refoied  to  as 
"intercompany  trade  receivables"). 
Under  this  exception,  interest  need  not 
be  charged  on  intercompany  trade 
receivables  until  six  aionths  after  the 
debt  arises  (the  "six  month  rale"),  or 
until  a  later  date  if  the  taxpayer  shows 
that  the  regular  trade  practice  conducted 
by  either  it  or  others  in  its  industry 
permits  comparable  balances  with 
unrelated  parties  to  remain  outstanding 
for  more  than  six  months  without 
charging  interest  (the  "trade  practice 
exception").  The  period  for  which 
interest  need  not  be  charged  on 
intercompany  trade  receivables  is 
generally  referred  to  as  the  "interest- 
free  period". 

The  Proposed  Regulations  and 
Comments 

Under  S  1.482-2(a)(l)(iii)  of  ttie 
proposed  regulations  the  six  month 
interest-free  period  would  be  reduced  to 
60-days  {Uie  "eo-day  rule^,  but  die 
proposed  regulations  would  also  retain 
the  trade  practice  exception.  Tlie 
definition  of  intercompany  trade 
receivables  is  unchanged  in  die 
proposed  regulations.  The  prior  end  the 
proposed  regulations  do  not  distinguish 
between  intercompany  trade  receivables 
incurred  in  a  trade  or  business 
conducted  by  the  debtor  member  within 
the  United  States,  and  intercompany 
trade  receivables  incurred  in  a  trade  or 
business  carried  on  by  the  debtor 
member  outside  the  United  States. 
'  Most  of  the  comments  received  on  the 
proposed  regulations  addressed  the 


pn^osed  60-day  rule.  Commentators 
stated  that  a  60-day  rule  wovdd  be 
commercially  unreasonable, 
burdensome,  and  inconsistent  with  the 
implicit  six  month  interest-free  period 
built  into  sections  483  and  1274. 
Commentators  also  stated  that  a  60-day 
rule  could  require  extensive  tracing  to 
determine  that  timely  payment  has  been 
made.  Comments  critical  of  the  60-day 
rule  were  most  often  raised  in  the 
context  of  international  intercompany 
transactions  where  there  may  be 
difficulties  in  arranging  and  transmitting 
payments  that  are  not  present  in 
domestic  a'ansactions  (for  example, 
assembling  documents  necessary  for 
customs  clearing  requirements  and 
banking  requirements  for  the  purchase 
of  foreign  exchange).  Commentators 
also  argued  that  audit  adjustments 
under  section  482  requiring  the  accrual 
of  interest  would  be  more  numeroos  and 
difficult  to  perform  imder  a  60-day  rule. 

The  Final  Regulations 

The  final  regulations  published  in  this 
document  provide  for  a  basic  interest- 
free  period  and  for  several  exceptions  to 
the  basic  interest-free  period  for  certain 
classes  of  intercompany  trade 
receivables.  The  portions  of  the  final 
regulations  relating  to  the  interest-free 
period  for  intercompany  trade 
receivables  are  effective  for 
intercompany  trade  receivables  arising 
after  June  30, 1988. 

Section  1.48Z-2(aMlXi«)(B)  of  the  final 
regulations  provides  that  interest  is  not 
required  to  be  charged  on  an 
intercompany  trade  receivable  before 
the  first  day  of  the  third  calendar  month 
following  the  month  in  which  the 
intercompany  trade  receivable  arises. 
Under  {  1.482-2(a)(lKiiiKCl  of  die  final 
regulations,  in  the  case  of  intercompany 
trade  receivables  incurred  by  the  debtor 
member  of  the  group  in  transactions  in 
the  ordinary  course  of  a  trade  or 
business  which  is  actively  conducted  by 
the  debtor  member  outside  the  United 
States,  interest  is  not  required  to  be 
charged  on  such  intercompany  trade 
receivables  before  the  first  day  of  the 
fourth  calendar  month  following  the 
month  in  which  the  intercompany  trade 
receivable  arises.  Under  either  of  these 
provisions,  the  trade  practice  exception 
provided  in  1 1.462-2(a)(lKiiiKD)  of  the 
final  regulations  may  be  used  to 
lengthen  die  interest-free  period.  For 
purposes  of  deteimining  the  interest-free 
period,  die  teem  "Tlnited  States" 
includes  any  possession  of  the  United 
States,  and  the  term  "foreign  country" 
excludes  any  possession  of  die  United 
States. 

Under  the  above  rules  of  die  final 
regulations,  the  interest-free  period  on 


intercompany  trade  receivables  will  not 
be  shorter  than  two  full  udeiaiar  months 
in  the  case  of  domestic  intaroompany 
trade  receivables;  or  shorter  than  three 
full  calendar  months  in  the  case  of 
intercompany  trade  receivables  incurred 
by  the  debtor  member  in  a  forei^i 
business.  If  the  trade  practice  exception 
is  not  used,  the  interest-free  period  wrill 
end  on  the  last  day  of  a  calendar  month. 
In  the  case  of  intercompany  trade 
receivables  incurred  by  the  debtor 
member  in  a  foreign  business,  the 
interest-free  period  will  always  include 
the  end  of  a  fiscal  quarter.  These  rules 
are  intended  to  simplify  administration 
of  a  shorter  interest-frree  period:  one 
month's  intercompany  trade  receivables 
may  be  treated  as  a  single  group  having 
the  same  interest-free  period,  thereby 
limiting  the  number  of  intercompany 
trade  receivables  that  must  be  tracked 
for  compliance  with  the  interest-free 
period  ndes. 

Under  i  1.482-2(a)(l)(iiiHE)  of  die  final 
regulations  an  additional  exception  for 
determining  a  longer  interest-free  period 
is  provided  for  intercompany  trade 
receivables  attributable  to  related  party 
purchases  of  property  for  resale  to 
unrelated  persons  located  in  a  foreign 
country.  This  longer  interest-free  period 
is  equal  to  ten  (10)  calendar  days  phis 
the  purchasing  member's  average 
collection  period  for  sales  to  unrelated 
persons  located  in  the  same  foreign 
country  of  products  within  the  same 
product  group  that  includes  the  property 
purchased  from  die  related  party,  liie 
interest-free  period  under  this  exception, 
however,  may  not  exceed  183  days.  This 
interest-free  period  is  intended  to 
approximate  the  collection  period  that 
the  related  party  seller  might  have 
experienced  if  it  made  the  sale  itself. 

For  purposes  of  this  exception  a 
product  group  is  based  upon  a  three- 
digit  grouping  of  the  Standard  Industrial 
Classincation  Code  (three-digit  SIC 
code].  Rules  for  determining  the  average 
collection  period  are  provided  in 
§  1.4B2-2(a)(l](iii)(E)(2]  of  the  final 
regulations.  If  the  related  party 
purchaser  makes  sales  in  OMire  than  one 
foreign  country,  or  sells  property  in 
more  than  one  product  group  in  any 
foreign  country,  separate  computations 
of  its  average  collection  period,  by 
product  group  within  eedi  country,  are 
required.  The  interest-fr«e  period  under 
this  exception  is  not  available  if  the 
property  sold  to  the  unrelated  party  has 
been  manufactured,  produced,  or 
constructed  (within  the  meaning  of 
9 1.954-3(aK4))  by  die  related  party 
purchaser. 
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Safe-Haven  Lease  Rates 

The  proposed  regulations  would 
delete  the  formula  method  for 
determining  a  safe-haven  rental  charge 
for  leases  of  tangible  depreciable 
property  between  controlled  entities. 
The  safe-haven  rule  for  subleases  would 
be  retained.  No  comments  were 
received  on  these  portions  of  the 
proposed  regulations  and  they  are 
adopted  without  change. 

Special  Analyses 

It  has  been  determined  that  this  final 
rule  is  not  a  major  rule  as  defined  in 
Executive  Order  12291.  Accordingly,  a 
Regulatory  Impact  Analysis  is  not 
required.  Although  a  notice  of  proposed 
rulemaking  that  solicited  public 
comment  was  issued,  it  has  been 
concluded  that  these  regulations  are 
interpretative  and  that  the  notice  and 
public  procedure  requirements  of  5 
U.S.C.  553  do  not  apply.  Accordingly, 
these  regulations  are  not  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C 
chapter  6).  I 

Drafting  Information  ' 

The  principal  author  of  these 
regulations  is  Joseph  M.  Rosenthal  of  the 
Office  of  the  Associate  Chief  Counsel 
(International)  within  the  Office  of  Chief 
Counsel,  Internal  Revenue  Service. 
Personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department,  however,  participated  in 
developing  the  regulations  on  matters  of 
both  substance  and  style. 

List  of  Subjecto  in  28  CFR  1.441-1  to 
1^483-2 

Income  taxes.  Accounting,  Deferred 
compensation  plans. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  28  CFR  Part  1  is 
amended  as  follows: 


PART  1— {AyENDED] 

Paragraph  1.  The  authority  citation  for 
Part  1  is  amended  by  adding  the 
following  citations: 

AutlMtity:  28  U.S.C.  7805.  *  *  '  Section 
1.482-2  also  issued  under  28  U.S.C.  482. 

Par.  2.  Paragraphs  (a)  and  (c)(2]  of 
9  1.482-2~are  revised  to  read  as  follows: 

S1.4S2-2    Detannlnation  of  taxal>to  InconM 
in  specific  situatlora. 

(a)  Loans  or  advances — (1)  Interest  on 
bona  fide  indebtedness — (i)  In  general. 
Where  one  member  of  a  group  of 
controlled  entities  makes  a  loan  or  I 
advance  directly  or  indirectly  to,  op 
otherwise  becomes  a  creditor  of, 
another  member  of  such  group  and 


either  charges  no  mterest,  or  charges 
interest  at  a  rate  which  is  not  equal  to 
an  arm's  length  rate  of  interest  (as 
defined  in  paragraph  (a)(2)  of  this 
section)  with  respect  to  such  loan  or 
advance,  the  district  directory  may 
make  appropriate  allocations  to  reflect 
an  arm's  length  rate  of  interest  for  the 
use  of  such  loan  or  advance. 

(ii)  Application  of  paragraph  (a)  of 
this  section — (A)  Interest  on  bona  fide 
indebtedness.  Paragraph  (a)  of  this 
section  applies  only  to  determine  the 
appropriateness  of  the  rate  of  interest 
charged  on  the  principal  amount  of  a 
bona  fide  indebtedness  between 
members  of  a  group  of  controlled 
entities,  including — 

(IJ  Loans  or  advances  of  money  or 
other  consideration  (whether  or  not 
evidenced  by  a  written  instrument),  and 

(2J  Indebtedness  arising  in  the 
ordinary  course  of  business  bom  sales, 
leases,  or  the  rendition  of  services  by  or 
between  members  of  the  group,  or  any 
other  similar  extension  of  credit. 

(B)  Alleged  indebtedness.  This 
paragraph  (a)  does  not  apply  to  so  much 
of  an  alleged  indebtedness  which  is  not 
in  fact  a  bona  fide  indebtedness,  even  if 
the  stated  rate  of  interest  thereon  would 
be  within  the  safe  haven  rates 
prescribed  in  paragraph  (a)(2)(iii)  of  this 
section.  For  example,  paragraph  (a)  of 
this  section  does  not  apply  to  payments 
with  respect  to  all  or  a  portion  of  such 
alleged  indebtedness  where  in  fact  all  or 
a  portion  of  an  alleged  indebtedness  is  a 
contribution  to  the  capital  of  a 
corporation  or  a  distribution  by  a 
corporation  with  respect  to  its  shares. 
Similariy,  this  paragragh  (a)  does  not 
apply  to  payments  with  respect  to  an 
alleged  purchase-money  debt  instrument 
given  in  consideration  for  an  alleged 
sale  of  property  between  two  controlled 
entities  where  in  fact  the  transaction 
constitutes  a  lease  of  the  property. 
Payments  made  with  respect  to  alleged 
indebtedness  (including  alleged  stated 
interest  thereon)  shall  be  treated 
according  to  their  substance.  See 
S  1.4«2-2(a)(3)(i). 

(iii)  Period  for  which  interest  shall  be 
charged — (A)  General  rule.  This 
paragraph  (a)(l)(iii)  is  effective  for 
indebtedness  arising  after  June  30, 1988. 
See  26  CFR  1.482-2(a)(3)  (revised  as  of 
April  1, 1988)  for  indebtedness  arising 
before  July  1, 1988.  Except  as  otherwise 
provided  in  paragraphs  (a](l)(iii)(B) 
through  (E)  of  this  section,  the  period  for 
which  interest  shall  be  charged  tvith 
respect  to  •  bona  fide  indebtedness 
between  controlled  entities  begins  on 
the  day  after  the  day  the  indebtedness 
arises  and  ends  on  the  day  the 
indebtedness  is  satisfied  (whether  by 
payment  offset,  cancellation,  or 


otherwise.)  Paragraphs  (a)(2)(iii)(B) 
through  (E)  of  this  section  provide 
certain  alternative  periods  during  which 
interest  is  not  required  to  be  charged  on 
certain  indebtedness.  These  exceptions 
apply  only  to  indebtedness  described  in 
paragraph  (a)(l)(ii)(A)(2)  of  this  section 
(relating  to  indebtedness  incurred  in  the 
ordinary  course  of  business  from  sales, 
services,  etc.,  between  members  of  the 
group)  and  not  evidenced  by  a  written 
instrument  requiring  the  payment  of 
interest.  Such  amounts  are  hereinafter 
referred  to  as  "intercompany  trade 
receivables".  The  period  for  which 
interest  is  not  required  to  be  changed  on 
intercompany  trade  receivables  under 
this  paragraph  (a)(l)(iii)  is  called  the 
"interest-free  period".  In  general,  an 
intercompany  trade  receivable  arises  at 
the  time  economic  performance  occurs 
(within  the  meaning  of  section  461(h) 
and  the  regulations  thereunder)  with 
respect  to  the  underlying  transaction 
between  controlled  entities.  For  purpose 
of  this  paragraph  (a)(l)(iii),  the  term 
"United  States"  includes  any  possession 
of  the  United  States,  and  the  term 
"foreign  country"  excludes  any 
possession  of  the  United  States. 

(B)  Exception  for  certain 
intercompany  transactions  in  the 
ordinary  course  of  business.  Interest  is 
not  required  to  be  charged  on  an 
intercompai^  trade  receivable  until  the 
first  day  of  the  third  calendar  month 
following  the  month  in  which  the 
intercompany  trade  receivable  arises. 

(C)  Exception  for  trade  or  business  of 
debtor  member  located  outside  the 
United  States.  In  the  case  of  an 
intercompany  trade  receivable  arising 
from  a  transaction  in  the  ordinary 
course  of  a  trade  or  business  which  is 
actively  conducted  outside  the  United 
States  by  the  debtor  member,  interest  is 
not  required  to  be  charged  until  the  first 
day  of  the  fourth  calendar  month 
following  the  month  in  which  such 
intercompany  frade  receivable  arises. 

(D)  Exception  for  regular  trade 
practice  of  creditor  member  or  others  in 
creditor's  industry.  If  the  creditor 
member  or  unrelated  persons  in  the 
creditor  member's  industry,  as  a  regular 
trade  practice,  allow  unrelated  parties  a 
longer  period  without  charging  interest 
than  that  described  in  paragraph 
(a)(l)(iii)  (B)  or  (C)  of  this  section 
(whichever  is  applicable)  with  respect  to 
transactions  which  are  similar  to 
transactions  that  give  rise  to 
intercompany  trade  receivables,  such 
longer  interest-fi%e  period  shall  be 
allowed  with  respect  a  comparable 
amount  of  intercompany  to^de 
receivables. 


(E)  Exception  for  property  purchased 
fgr  resale  in  a  foreifft  ooui^ry—{l] 
General  rule,  tf  in  the  ordinary  course  of 
business  one  member  of  the  ^oup  (the 
"related  purchaser")  purchases  property 
from  another  member  of  the  ^xiup  (the 
"related  seller")  for  resale  to  unrelated 
persons  located  in  a  particular  foreign 
country,  the  related  purdiaser  and  the 
related  seller  may  use  as  the  interest- 
fi^e  period  for  the  intercompany  trade 
receivables  arising  during  the  related 
seller's  taxable  year  from  the  purchase 
of  such  property  within  the  same 
product  group  an  interest-free  period 
equal  the  sum  of — 

{i)  The  number  of  days  in  the  related 
purchaser's  average  collection  period 
(as  determined  under  paragraph 
(a)(l)(iii)(E)(2)  of  this  section)  for  sales 
of  property  within  the  same  product 
group  sold  in  the  ordinary  course  of 
business  to  unrelated  persons  located  in 
the  same  foreign  country,  plus 

[ii\  Ten  (10)  calendar  days. 

The  interest-free  period  under  this 
paragraph  {a)(l)(iii)(E),  however,  shall  in 
no  event  exceed  183  days.  The  related 
purchaser  does  not  have  to  conduct 
business  outside  the  United  States  in 
order  to  be  eligible  to  use  the  interest- 
free  period  of  this  paragraph 
(a)(l)(iii)(E).  The  interest-free  period 
under  Uiis  paragraph  (a)(l)(iii)(E)  shall 
not  apply  to  intercompany  trade 
receivables  attributable  to  property 
which  is  manufactured,  produced,  or 
constructed  (within  the  meaning  of 
S  1.954-3(a)(4))  by  the  related  purchaser. 
For  purposes  of  this  paragraph 
(a)(l)(iii)(E)  a  product  group  includes  all 
products  within  the  same  three-digit 
Standard  Industrial  Classification  (SIC) 
Code  (as  prepared  by  the  Statistical 
Policy  Division  of  the  Office  of 
Management  and  Budget,  Executive 
Office  of  the  President). 

[2]  Average  collection  period.  An 
average  collection  period  for  purposes  of 
this  paragraph  (a)(l)(iii)(E)  is 
determined  as  follows: 

[i]  Step  1.  Determine  total  sales  (less- 
retums  and  allowances]  by  the  related 
purchaser  in  the  product  group  to 
unrelated  persons  located  in  the  same 
foreign  country  during  the  related 
ptirchaser's  last  taxable  year  ending  on 
or  before  the  first  day  of  the  related 
seller's  taxable  year  in  which  the 
intercompany  trade  receivable  arises. 

(ii)  Step  2.  Determine  the  related 
purchaser's  average  month-end  accounts 
receivable  balance  with  respect  to  sales 
described  in  paragraph  (a)(l)(iii)(E)(2)(y') 
for  the  related  purchaser's  last  taxable 
year  ending  on  or  before  the  first  day  of 


the  related  seller's  taxable  year  in  which 
the  intercompany  trade  receivable 
arises. 

[iii]  Step  3.  Compute  a  receivables 
turnover  rate  by  dividing  the  total  sales 
amount  described  in  paragraph 
(a)(l)(iii)(E)(2)(;')  of  tiiis  section  by  the 
average  receivables  balance  described 
in  paragraph  (a)(l)(iiiJ(E)(2)(;;')  of  this 
section. 

[iv)  Step  4.  Divide  the  receivables 
turnover  rate  determined  under 
(a)(l)(iii)(E)(2)(iZ/)  of  this  section  into 
365,  and  round  the  result  to  the  nearest 
whole  number  to  determine  the  number 
of  days  in  the  average  collection  period. 
If  the  related  purchaser  makes  sales  in 
more  than  one  foreign  country,  or  sells 
property  in  more  than  one  product  group 
in  any  foreign  country,  separate 
computations  of  an  average  collection 
period,  by  product  group  within  each 
country,  are  required.  If  the  related 
purchaser  resells  fungible  property  in 
more  than  one  foreign  country  and  the 
intercompany  trade  receivables  arising 
horn  the  related  party  purchase  of  such 
fungible  property  cannot  reasonably  be 
identified  with  resales  in  particular 
foreign  countries,  then  solely  for  the 
purpose  of  assigning  an  interest-free 
period  to  such  intercompany  trade 
receivables  under  this  paragraph 
(a)(l)(iii)(E),  an  amount  of  each  such 
intercompany  trade  receivable  shall  be 
treated  as  allocable  to  a  particular 
foreign  country  in  the  same  proportion 
that  the  related  purchaser's  sales  of 
such  fungible  property  in  such  foreign 
country  during  the  period  described  in 
paragraph  (a)(l)Iiii)(E)(2J(i)  of  this 
section  bears  to  the  related  purchaser's 
sales  of  all  such  fungible  property  in  all 
such  foreign  countries  during  such 
period.  An  interest-free  period  under 
tills  paragraph  (a)(l)(iii)(£)  shaU  not 
apply  to  any  intercompany  frade 
receivables  arising  in  a  taxable  year  of 
the  related  seller  if  the  related  purchaser 
made  no  sales  described  in  paragraph 
(a)(l)(iii)(E)(2)(0  of  this  section  from 
which  the  appropriate  interest-fr^e 
period  may  be  determined 

(3)  Illustration.  The  interest-free 
period  provided  imder  paragraph 
(a)(l)(iiij(E)  of  this  section  may  be 
illusfrated  by  the  following  example: 

Example— {\)  Facta.  X  and  Y  use  the 
calendar  year  as  the  taxable  year  and  are 
members  of  the  tame  group  of  controlled 
entities  within  the  meaning  of  section  482.  For 
Y's  1988  calendar  taxable  year  X  and  Y 
intend  to  use  the  interest-free  period 
determined  under  this  paragraph  (a)(l){iii)(E) 
for  intercompany  trade  receivables 
attributable  to  X's  purchases  of  certain 
products  from  Y  for  resale  by  X  in  the 
ordinary  course  of  InuineM  to  unrelated 


persons  in  country  Z.  Par  its  1987  calendar 
taxable  year  all  of  X's  aales  in  country  Z 
were  of  products  within  «  single  product 
group  based  upon  a  three-digit  SIC  code, 
were  not  manufactured,  produced,  or 
constructed  {within  the  meaning  of  {1.954- 
■3(a)(4))  by  X.  and  were  sold  in  the  ordinary 
course  of  jX's  trade  or  business  to  unrelated 
persons  located  only  in  country  Z.  These 
sales  and  the  month-end  accounts  receivable 
balances  (for  such  sales  and  for  siich  sales 
uncollected  from  prior  nxiatl»|  are  as 
followK 


Month  (1987) 


January 

February 

March 

April 

May 

June 

July _ 

August 

SeptemlMr... 

Octot)er 

November 

Dec«mber.... 

Totals.... 


Sales 


$500,000 

eooxwo 

450.000 
550.000 
650.000 
S2S.000 
400.000 
425.000 
475.000 
525.000 
450,000 
650.000 


6.200,000 


Accounts 


$2,835450 
2.840.300 
2350.670 
2.825.700 
2,809.360 
2^03.200 
2,825.850 
2,796.240 
2.839,390 
2.650,550 
^775,450 
2.812.600 


33.665.160 


(ii)  Average  colleclion  period.  X's  total 
sales  within  the  same  product  group  to 
unrelated  persons  within  country  Z  for  the 
period  are  $6.200XXI0.  The  average 
receivables  balance  for  the  period  is 
$2,805,430  ($33,665,160/12).  The  average 
collection  period  in  whole  days  is  determined 
as  follows: 


Receivables  turnover       ^•^°°-°°° 


rate 


Average  collection    _ 
period 


$2,805,490 


=  2.21 


3« 
2.21 


165.16 
days. 


rounded  to  the  nearest  whole  day  3=165  days. 

(iii)  Interest-free  period.  Aocopdingly,  for 
intercompany  trade  receivables  incurred  by 
X  daring  Y's  1988  calendar  taxable  year 
attributable  to  the  purchase  of  property  from 
Y  for  resale  to  unrelated  persons  located  in 
country  Z  and  included  in  the  product  group, 
X  may  use  an  interest-free  period  of  175  days 
(165  days  in  the  average  collection  period 
plus  10  days,  but  not  in  excess  of  a  maximum 
of  183  days).  All  other  intercompany  trade 
receivables  incurred  by  X  are  subject  to  the 
interest-free  periods  described  in  paragraphs 
(a)(l)(iii)  (B),  (C),  or  P),  whichever  are 
applicable.  If  X  makes  sales  in  other  foreign 
countries  in  addition  to  country  Z  or  makes 
sales  of  property  in  more  than  one  product 
group  in  any  foreign  country,  separate 
computations  of  X's  average  collection 
period,  by  product  group  within  each  country, 
are  required  in  order  for  X  and  Y  to 
determine  an  interest-free  period  for  such 
product  groups  in  such  foreign  countries 
under  this  paragraph  (aXlK><i)(E]. 
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(iv)  Payment;  book  entries.  (A)  Except 
as  otherwise  provided  in  this  paragraph 
(a](l](iv).  in  determining  the  period  of 
time  for  which  an  amount  owed  by  one 
member  of  the  group  to  another  member 
is  outstanding,  payments  or  other  credits 
to  an  account  are  considered  to  be 
applied  against  the  earUest  amount 
outstanding,  that  is,  payments  or  credits 
are  applied  against  amounts  in  a  first-in, 
first-out  (FIFO}  order.  Thus,  tracing 
payments  to  individual  intercompany 
trade  receivables  is  generally  not 
required  in  order  to  determine  whether  a 
particular  intercompany  trade         j 
receivable  has  been  paid  within  the* 
applicable  interest-free  period 
determined  under  paragraph  (a)(l)(iii}  of 
this  section.  The  application  of  this 
paragraph  (a)(l)(iv)(A)  may  be 
illustrated  by  the  following  example: 

Example — (/)  Facts.  X  and  Y  are  members 
of  a  group  of  controlled  entities  within  the 
meaning  of  section  462.  Assume  that  the 
balance  of  intercompany  trade  receivables 
owed  by  X  to  Y  on  June  1  is  $100,  and  that  all 
of  the  $100  balance  represents  amounts 
incurred  by  X  to  Y  during  the  month  of  May. 
During  the  month  of  June  X  incurs  an 
additional  $200  of  intercompany  trade 
receivables  to  Y.  Assume  that  on  July  15,  $60 
is  properly  credited  against  X's  intercompany 
account  to  Y.  and  that  $240  is  properly 
credited  against  the  intercompany  account  on 
August  31.  Assume  that  under  paragraph 
(a)(l)(iii)(B}  of  this  section  interest  must  be 
charged  on  X's  intercompany  trade 
receivables  to  Y  beginning  with  the  first  day 
of  the  third  calendar  month  following  the 
month  the  intercompany  trade  receivables 
arise,  and  that  no  alternative  ^lterest-free 
period  applies.  Thus,  the  interest-free  period 
for  intercompany  trade  receivables  incurred 
during  the  month  of  May  ends  on  July  31,  and 
the  interest-free  period  for  intercompany 
trade  receivables  incurred  during  the  month 
of  June  ends  on  August  31. 

(//)  Application  of  payments.  Using  a  FIFO 
payment  order,  the  aggregate  payments  of 
$300  are  applied  first  to  the  opening  June 
balance,  and  then  to  the  additional  amounts 
incurred  during  the  month  of  June.  With 
respect  to  X's  June  opening  balance  of  $100, 
no  interest  is  required  to  be  accrued  on  $60  of 
such  balance  paid  by  X  on  July  15,  because 
such  portion  was  paid  within  its  interest-free 
period.  Interest  for  31  days,  from  August  1  to 
August  31  inclusive,  is  required  to  be  accrued 
on  the  $40  portion  of  the  opening  balance  not 
paid  until  August  31.  No  interest  is  required 
to  be  accrued  on  the  $200  of  intercompany 
trade  receivables  X  incurred  to  Y  during  June 
because  the  $240  credited  on  August  31.  after 
eliminating  the  $40  of  indebtedness  remaining 
from  periods  before  June,  also  eliminated  the 
$20  incurred  by  X  during  June  prior  to  the  end 
of  the  interest-free  period  for  that  amount. 
The  amount  of  interest  incurred  by  X  to  Y  on 
the  $40  amount  during  August  creates  bona 
fide  indebtedness  between  controlled  entities 
and  is  subject  to  the  provisions  of  paragraph 
(a)(l)(iii](A}  of  this  section  without  regard  to 
any  of  the  exceptions  contained  in 


paragraphs  (aj(l)(iii)  (B)  through  (E)  of  this 
section. 

(B)  Notwithstanding  the  first-in,  first- 
out  payment  application  rule  described 
in  paragraph  (a)(l)(iv)(A]  of  this  section, 
the  taxpayer  may  apply  payments  or 
credits  against  amounts  owed  in  some 
other  order  on  its  books  in  accordance 
with  an  agreement  or  imderstanding  of 
the  related  parties  if  the  taxpayer  can 
demonstrate  that  either  it  or  others  in  its 
industry,  as  a  regular  trade  practice, 
enter  into  such  agreements  or 
tmderstandings  in  the  case  of  similar 
balances  with  unrelated  parties. 

(2)  Ann's  length  interest  rate — (i)  In 
general.  For  purposes  of  section  482  and 
paragraph  (a)  of  this  section,  an  arm's 
length  rate  of  interest  shall  be  a  rate  of 
interest  which  was  charged,  or  would 
have  been  charged,  at  the  time  the 
indebtedness  arose,  in  independent 
transactions  with  or  between  imrelated 
parties  under  similar  circumstances.  All 
relevant  factors  shall  be  considered, 
including  the  principal  amount  and 
duration  of  the  loan,  the  security 
involved,  the  credit  standing  of  the 
borrower,  and  the  interest  rate 
prevailing  at  the  situs  of  the  lender  or 
creditor  for  comparable  loans  between 
unrelated  parties. 

(ii)  Funds  obtained  at  situs  of 
borrower.  Notwithstanding  the  other 
provisions  of  paragraph  (a)(2)  of  this 
section,  if  the  loan  or  advance 
represents  the  proceeds  of  a  loan 
obtained  by  the  lender  at  the  situs  of  the 
borrower,  the  arm's  length  rate  for  any 
taxable  year  shall  be  equal  to  the  rate 
actually  paid  by.  the  lender  increased  by 
an  amount  which  reflects  the  costs  or 
deductions  incurred  by  the  lender  in 
borrowing  such  amounts  and  making 
such  loans,  imless  the  taxpayer 
establishes  a  more  appropriate  rate 
under  the  standards  set  forth  in 
paragraph  (a](2)(i)  of  this  section. 

(iii)  Safe  haven  interest  rates  for 
certain  loans  and  advances  made  after 
May  8, 1986— {A)  Applicability— {1) 
General  rule.  Except  as  otherwise 
provided  in  paragraph  (a)(2)  of  this 
section,  paragraph  (a)(2}(iii)(B)  of  this 
section  applies  with  respect  to  the  rate 
of  interest  charged  and  to  the  amount  of 
interest  paid  or  accrued  in  any  taxable 
year — 

[i]  Under  a  term  loan  or  advance 
between  members  of  a  group  of 
controlled  entities  where  (except  as 
provided  in  paragraph 
(a)(2)(iii)(A)(2)(/0)  of  this  section  the 
loan  or  advance  is  entered  into  after 
May  8, 1986,  and 

[ii]  After  May  8, 1986,  under  a  demand 
loan  or  advance  between  such 
controlled  entities. 


{2)  Grandfather  rule  for  existing 
loans.  The  safe  haven  rates  prescribed 
in  paragraph  (a](2)(iii)(B)  of  this  section 
shall  not  apply,  and  the  safe  haven  rates 
prescribed  in  26  CFR  S  1.482-2(a)(2)(iii) 
(revised  as  of  April  1, 1985)  shall  apply 
to— 

(i)  Term  loans  or  advances  made 
before  May  9, 1986,  and 

(ii)  Term  loans  or  advances  made 
before  August  7, 1986,  pursuant  to  a 
binding  written  contract  entered  into 
before  May  9, 1986. 

(B)  Safe  haven  interest  rate  based  on 
applicable  Federal  rate.  Except  as 
otherwise  provided  in  this  paragraph 
(a)(2),  in  the  case  of  a  loan  or  advance 
between  members  of  a  group  of 
controlled  entities,  an  arm's  length  rate 
of  interest  referred  to  in  paragraph 
(a)(2)(i]  of  this  section  shall  be  for 
purposes  of  Chapter  1  of  the  Code — 

(i)  The  rate  of  interest  actually 
charged  if  that  rate  is — 

(i)  Not  less  than  100  percent  of  the 
applicable  Federal  rate  (the  "lower 
limit"),  and 

(ii)  Not  greater  than  130  percent  of  the 
applicable  Federal  rate  (the  "upper 
limit'),  or 

(2)  If  either  no  interest  is  charged  or  if 
the  rate  of  interest  charged  is  less  than 
the  lower  limit,  then  an  arm's  length  rate 
of  interest  shall  be  equal  to  the  lower 
limit,  compounded  semiannually,  or 

[3]  If  the  rate  of  interest  charged  is 
greater  than  the  upper  limit,  then  an 
arm's  length  rate  of  interest  shall  be 
equal  to  the  upper  limit,  compounded 
semiannually. 

imless  the  taxpayer  establishes  a  more 
appropriate  compound  rate  of  interest 
under  paragraph  (a)(2)(i)  of  this  section. 
However,  if  the  compound  rate  of 
interest  actually  charged  is  greater  than 
the  upper  limit  and  less  than  the  rate 
determined  under  paragraph  (a)(2)(i)  of 
this  section,  or  if  the  compound  rate 
actually  charged  is  less  than  the  lower 
limit  and  greater  than  the  rate 
determined  under  paragraph  (a)(2)(i)  of 
this  section,  then  the  compound  rate 
actually  charged  shall  be  deemed  to  be 
an  arm's  length  rate  under  paragraph 
(a)(2)(i)  of  this  section.  In  the  case  of 
any  sale-leaseback  described  in  section 
1274(e).  the  lower  limit  shall  be  110 
percent  of  the  applicable  Federal  rate, 
compounded  semiaimually. 

(C)  Applicable  Federal  rate.  For 
purposes  of  paragraph  (a)(2)(iii)(B)  of 
this  section,  the  term  "applicable 
Federal  rate"  means,  in  the  case  of  a 
loan  or  advance  to  which  this  section 
appUes  and  having  a  term  of — 

(1)  Not  over  3  years,  the  Federal  short- 
term  rate. 


(2)  Over  3  years  but  not  over  9  years, 
the  Federal  mid-term  rate,  or 

.  (5)  Over  9  years,  the  Federal  long-term 
rate, 

as  determined  under  section  1274(d)  in 
effect  on  the  date  such  loan  or  advance 
is  made.  In  the  case  of  any  sale  or 
exchange  between  controlled  entities, 
the  lower  limit  shall  be  the  lowest  of  the 
applicable  Federal  rates  in  effect  for  any 
month  in  the  3-calendar-month  period 
ending  with  the  first  calendar  month  in 
which  there  is  a  binding  written  contract 
in  effect  for  such  sale  or  exchange  (the 
"lowest  3-month  rate",  as  defined  in 
section  1274(d)(2)).  In  the  case  of  a 
demand  loan  or  advance  to  which  this 
section  applies,  the  "applicable  Federal 
rate"  means  the  Federal  short-term  rate 
determined  under  section  1274(d) 
(determined  without  regard  to  the 
lowest  3-month  short-term  rate 
determined  under  section  1274(d)(2))  in 
effect  for  each  day  on  which  any 
amount  of  such  loan  or  advance 
(including  unpaid  accrued  interest 
determined  under  paragraph  (a)(2)  of 
this  section]  is  outstanding. 

(D)  Lender  in  business  of  making 
loans.  If  the  lender  in  a  loan  or  advance 
transaction  to  which  paragraph  (a)(2)  of 
this  section  applies  is  regularly  engaged 
in  the  trade  or  business  or  making  loans 
or  advances  to  unrelated  parties,  the 
safe  haven  rates  prescribed  in 
paragraph  (a)(2)(iii)(B)  of  this  section 
shall  not  apply,  and  the  arm's  length 
interest  rate  to  be  used  shall  be 
determined  under  the  standards 
described  in  paragraph  (a)(2)(i]  of  this 
section,  including  reference  to  the 
interest  rates  charged  in  such  trade  or 
business  by  the  lender  on  loans  or 
advances  of  a  similar  type  made  to 
unrelated  parties  at  and  about  the  time 
the  loan  or  advance  to  which  paragraph 
(a)(2)  of  this  section  applies  was  made. 
•  \JE\  Foreign  currency  loans.  TYieB&ie 
haven  interest  rates  prescribed  in 
paragraph  (a)(2)(iii](B)  of  this  section  do 
not  apply  to  any  loan  or  advance  the 
principal  or  interest  of  which  is 
expressed  in  a  currency  other  than  U.S. 
dollars. 

(3)  Coordination  with  interest 
adjustments  required  under  certain 
other  Code  sections.  If  the  stated  rate  of 
interest  on  the  stated  principal  amount 
of  a  loan  or  advance  between  controlled 
entities  is  subject  to  adjustment  under 
section  482  and  is  also  subject  to 
adjustment  under  any  other  section  of 
the  Code  (for  example,  section  467,  483, 
1274  or  7872).  section  482  and  paragraph 
(a)  of  this  section  may  be  applied  to 
such  loan  or  advance  in  addition  to  such 
other  Code  section.  After  the  enactment 
of  the  Tax  Reform  Act  of  1984.  Pub.  L. 


98-369,  and  the  enactment  of  Pub.  L.  99- 
121,  such  other  Code  sections  include 
sections  467,  483, 1274  and  7872.  The 
order  in  which  the  different  provisions 
shall  be  applied  is  as  follows: 

(i)  First,  die  substance  of  the 
transaction  shall  be  determined;  for  this 
purpose,  all  the  relevant  facts  and 
circumstances  shall  be  considered  and 
any  law  or  rule  of  law  (assignment  of 
income,  step  transaction,  etc.)  may 
apply.  Only  the  rate  of  interest  with 
respect  to  the  stated  principal  amount  of 
the  bona  fide  indebtedness  (within  the 
meaning  of  paragraph  (a)(1)  of  this 
section),  if  any,  shall  be  subject  to 
adjustment  imder  section  482,  paragraph 
(a)  of  this  section,  and  any  other  Code 
section. 

(ii)  Second,  the  other  Code  section 
shall  be  applied  to  the  loan  or  advance 
to  determine  whether  any  amount  other 
than  stated  interest  is  to  be  treated  as 
interest,  and  if  so,  to  determine  such 
amount  according  to  the  provisions  of 
such  other  Code  section. 

(iii)  Third,  whether  or  not  the  other 
Code  section  applies  to  adjust  the 
amounts  treated  as  interest  imder  such 
loan  or  advance,  section  482  and 
paragraph  (a)  of  this  section  may  then 
be  applied  by  the  district  director  to 
determine  whether  the  rate  of  interest 
charged  on  the  loan  or  advance,  as 
adjusted  by  any  other  Code  section,  is 
greater  or  less  than  an  arm's  length  rate 
of  interest,  and  if  so,  to  make 
appropriate  allocations  to  reflect  an 
arm's  length  rate  of  interest. 

(iv)  Fourth,  section  482  and 
paragraphs  (b)  through  (e)  of  this 
section,  if  applicable,  may  be  applied  by 
the  district  director  to  make  any 
appropriate  allocations,  other  than  an 
interest  rate  adjustment,  to  reflect  an 
arm's  length  transaction  based  upon  the 
principal  amount  of  the  loan  or  advance 
and  the  interest  rate  as  adjusted  under 
paragraph  (a)(3}  (i),  (ii)  or  (iii)  of  this 
section.  For  example,  assume  that  two 
commonly  controlled  taxpayers  enter 
into  a  deferred  payment  sale  of  tangible 
property  and  no  interest  is  provided, 
and  assume  also  that  section  483  is 
applied  to  treat  a  portion  of  the  stated 
sales  price  as  interest,  thereby  reducing 
the  stated  sales  price.  If  after  this 
recharacterization  of  a  portion  of  the 
stated  sales  price  as  interest,  the 
recomputed  sales  price  does  not  reflect 
an  arm's  length  sales  price  under  the 
principles  of  paragraph  (e)  of  this 
section,  the  district  director  may  make 
other  appropriate  allocations  (other  than 
an  interest  rate  adjustment)  to  reflect  an 
arm's  length  sales  price. 

(4)  Examples.  The  principles  of 
paragraph  (a)(3)  of  this  section  may  be 
illustrated  by  the  following  examples: 


Example  (1).  An  individual,  A.  transfers 
$20,000  to  a  corporation  controlled  by  A  in 
exchange  for  the  corporation's  note  which 
bears  adequate  stated  interest.  The  district 
director  recharacterizes  the  transaction  as  a 
contribution  to  the  capital  of  the  corporation 
in  exchange  for  preferred  stock.  Under 
paragraph  (a)(3)(i]  of  this  section,  section 
1.482-2(a)  does  not  apply  to  the  transaction 
because  there  is  no  bona  fide  indebtedness. 

Example  (2).  B.  an  individual,  is  an 
employee  of  Z  corporation,  and  is  also  the 
controlling  shareholder  of  Z.  Z  makes  a  term 
loan  of  $15,000  to  B  at  a  rate  of  interest  that  is 
less  than  the  applicable  Federal  rate.  In  this 
instance  the  other  operative  Code  section  is 
section  7872.  Under  section  7872(b),  the 
difference  between  the  amount  loaned  and 
the  present  value  of  all  payments  due  under 
the  loan  using  a  discount  rate  equal  to  100 
percent  of  the  applicable  Federal  rate  is 
treated  as  an  amount  of  cash  transferred 
from  the  corporation  to  B  and  the  loan  is 
treated  as  having  original  issue  discount 
equal  to  such  amount.  Under  paragraph 
(a)(3](iii)  of  this  section,  section  482  and 
paragraph  (a)  of  this  section  may  also  be 
applied  by  the  district  director  to  determine  if 
the  rate  of  interest  charged  on  this  $15,000 
loan  (100  percent  of  the  AFR,  compounded 
semiannually,  as  adjusted  by  section  7872]  is 
an  arm's  length  rate  of  interest.  Because  the 
rate  of  interest  on  the  loan,  as  adjusted  by 
section  7872,  is  within  the  safe  haven  range  of 
100-130  percent  of  the  AFR,  compounded 
semiannually,  no  further  interest  rate 
adjustments  under  section  482  and  paragraph 
(a)  of  this  section  will  be  made  to  this  loan. 

Example  (3).  The  facts  are  the  same  as  in 
example  (2)  except  that  the  amount  lent  by  Z 
to  B  is  9,000,  and  that  amount  is  the  aggregate 
outstanding  amount  of  loans  between  Z  and 
B.  Under  the  $10,000  de  minimis  exception  of 
section  7872(c)(3),  no  adjustment  for  interest 
will  be  made  to  this  S9.000  loan  under  section 
7872.  Under  paragraph  (a)(3](iii)  of  this 
section,  the  district  director  may  apply 
section  482  and  paragraph  (a)  of  this  section 
to  this  $9,000  loan  to  determine  whether  the 
rate  of  interest  charged  is  less  than  an  arm's 
length  rate  of  interest,  and  if  so,  to  make 
appropriate  allocations  to  reflect  an  arm's 
length  rate  of  interest. 

Example  (4).  X  and  Y  are  commonly 
controlled  taxpayers.  At  a  time  when  the 
applicable  Federal  rate  is  12  percent, 
compounded  semiannually,  X  sells  property 
to  Y  in  exchange  for  a  note  with  a  stated  rate 
of  interest  of  18  percent,  compounded 
semiannually.  Assume  that  the  other 
applicable  Code  section  to  the  transaction  is 
section  483.  Section  483  does  not  apply  to  this 
transaction  because,  under  section  483(d), 
there  is  not  total  unstated  interest  under  the 
contract  using  the  test  rate  of  interest  equal 
to  100  percent  of  the  applicable  Federal  rate. 
Under  paragraph  (8](3)(iii)  of  this  section, 
section  482  and  paragraph  (a)  of  this  section 
may  be  applied  by  the  district  director  to 
determine  whether  the  rate  of  interest  under 
the  note  is  excessive,  that  is,  to  determine 
whether  the  18  percent  stated  interest  rate 
under  the  note  exceeds  an  arm's  length  rate 
of  interest. 
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Exaniple  (Sf.  Aaaame  that  A  and  B  ara 
commoniy  cootroUed  taxpayers  and  that  the 
applicabfe  Federal  rate  is  10  percent, 
compooaded  senuannually.  On  June  30, 1966, 
A  tells  property  to  B  and  receives  in 
exchange  B's  parchasennoney  note  in  the 
amount  of  SZ.0OOU)0O.  The  stated  interest  rate 
on  the  note  is  9%,  compounded  semiannually, 
and  the  stated  redenption  price  at  maturity 
on  the  note  is  $2.000,000.  Assume  that  the 
other  applicable  Code  section  to  this 
transactiofi  is  section  1274.  As  provided  in 
section  1274A(a)  and  [b).  the  discount  rate  for 
purposes  of  section  1274  will  be  nine  percent, 
compounded  semiannually,  because  the 
stated  principal  amount  of  B's  note  does  not 
exceed  $2,800,00a  Section  1274  does  not 
apply  to  this  transaction  because  there  is 
adequate  stated  interest  on  the  debt 
instrument  using  a  discount  rate  equal  to  9%, 
compounded  semiannually,  and  the  stated 
redemption  price  at  maturity  does  not  exceed 
the  stated  principal  amount.  Under  paragraph 
(a)(3)(iii)  of  this  section,  the  district  director 
may  apply  section  482  and  paragraph  (a)  of 
this  section  to  this  $2,000,000  note  to 
determine  whether  the  9%  rate  of  interest 
charged  is  less  than  an  arm's  length  rate  of 
interest  and  if  so,  to  make  appropriate 
allocations  to  reflect  an  arm's  length  rate  of 
interest 


(c)  Use  of  tangible  property  *  * 

(2)  i4nn'9  length  charge— ^^  In 
general  For  purposes  of  paragraph  (c)  of 
this  section,  an  arm's  length  rental 
charge  shall  be  the  amount  of  rent  which 
was  charged,  or  would  have  been 
charged  for  the  use  of  the  same  or 
similar  property,  during  the  time  it  was 
in  use,  in  independent  transactions  with 
or  between  unrelated  parties  under 
similar  circiunstances  considering  the 
period  and  location  of  the  use,  the 
onvner's  investment  in  the  property  or 
rent  paid  for  the  property,  expenses  of 
maintaining  the  property,  the  type  of 
property  involved,  its  condition,  and  all 
other  rdlevant  facts. 

(ii)  Safe  haven  rental  charge.  See  28 
CFR  1.482-2(cK2)(ii)  (revised  as  of  April 
1, 1985),  for  the  determination  of  safe 
haven  rental  charges  in  the  case  of 
certain  leases  entered  into  before  May  9, 
1988.  and  for  leases  entered  into  before 
August  7, 1988.  pursuant  to  a  binding 
written  contract  entered  into  before  May 
9.1986. 

(iii)  Subleases.  (A)  Except  as  provided 
in  paragraph  (c)(2)(iii)(6)  of  this  section, 
where  possession,  use,  or  occupancy  of 
tangible  property,  which  is  leased  by  the 
owner  (lessee)  from  an  imrelated  party 
is  transferred  by  sublease  or  other 
arrangement  to  the  user,  an  arm's  length 
rental  charge  shall  be  considered  to  be 
equal  to  all  the  deductions  claimed  by 
the  owner  (lessee)  which  are 
attributable  to  the  property  lot  the 
period  such  property  is  used  by  the  user. 
Where  only  a  portion  of  such  property 


was  transferred,  any  allocations  shall  }>e 
made  with  reference  to  the  portion 
transferred.  The  deductions  to  be 
considered  include  die  rent  paid  or 
accrued  by  die  owner  (lessee)  during  the 
period  of  Dse  and  aU  other  deductions 
directly  and  indirectly  connected  with 
the  property  paid  or  accrued  by  the 
owner  (lessee)  daring  such  period.  Such 
deductions  include  deductions  for 
maintenance  and  repair,  utilities, 
management  and  other  similar 
deductions. 

(B)  The  provisions  of  paragraph 
(c](2](iii)(A]  of  diis  section  shall  not 
apply  if  either — 

[i]  The  taxpayer  establishes  a  more 
appropriate  rental  charge  under  the 
general  rule  set  forth  in  paragraph 
(c](2)(i]  of  this  section,  or 

[2]  During  the  taxable  year,  the  owner 
(lessee)  or  the  user  was  regularly 
engaged  in  the  trade  or  business  of 
renting  property  of  the  same  general 
type  as  the  property  in  question  to 
unrelated  persons. 

•  •        •        *        • 

Par.  3.  Paragraph  (b)(12)  of  §1.7872-5T 
is  revised  to  read  as  follows: 

§  1.7872-5T.    ExamptMl  loans. 

•  •        •        •        • 

(b)  List  of  exemptions.  *  *  * 
(12)  Indebtedness  subject  to  section 
482,  but  such  indebtedness  is  exempt 
from  the  application  of  section  7872  only 
during  the  interest-free  period,  if  any. 
determined  under  S  1.482-2(a)(l)(iii) 
with  respect  to  intercompany  trade 
receivables  described  in  9 1-482- 
2(a)(l)(u)(AMvil.  See  also  S  l-482-2(a)(3); 

•  •        *        •        • 

MicbMl|.M«phy. 

Acting  Commissioner  of  Internal  Revenue. 

Approved:  May  4. 1988. 
O.  Donaldson  Chapoton. 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc  88-11383  Filed  5-20-88:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  llanagement 

43  CFR  PubHc  Umd  Order  6676 
[AK-932-4W-4220-10;  AA-60224] 

Withdrawal  of  PubOc  Land  for  the 
Cape  Fanahaw  Natural  Area;  Alaeka 

AGCNCV:  Bureau  of  Land  Management, 
Interior. 

action:  Public  land  order. 

summary:  This  order  withdraws  600 
acres  of  National  Forest  %8tem  lands 
from  siuf ace  entry  and  mining  for  a 


period  of  20  years  to  protect  the  Cape 
Fanshaw  Natural  Area.  The  lands  have 
been  and  remain  open  to  mineral 

leasing. 

EFFECTIVE  DATE:  May  23. 1988. 


FOn  FURTHER  NVOflaUTIOM  CONTACT: 

Sandra  C  Thomas.  BLM.  Alaska  State 
Office.  701 C  Street.  Box  13,  Anchorage, 
Alaska  98513. 907-271-6477.' 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976. 90  Stat.  2751; 
43  U.S.C.  1714,  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
foUowing  described  National  Forest 
System  lands  are  hereby  withdrawn 
from  setdement.  sale,  location,  or  entry 
under  the  general  land  laws,  including 
the  United  States  mining  laws  (30  U.S.C. 
Ch.  2),  but  not  from  leasing  under  the 
mineral  leasing  laws,  to  protect  a  United 
States  Forest  Service  Natural  Area: 

Copper  River  Meridian  (Unsorveyed) 

T.  54  S.,  R.  75  E.. 
Corner  #1.  the  true  point  of  beginning,  is  a 
2.238-foot  peak  located  in  the  EMNE^ 
SEy«NWy4.  WV%NWy«SW%NEV4. 
protracted  Section  la  T.  54  S..  R.  75  E.. 
Copper  River  Meridian.  Alaska,  as 
shown  on  the  Sumdum  A-6  USGS  Quad 
map  (1948). 
From  comer  #1  proceed  North 
approximately  32  chains  to  comer  #2  which 
is  located  on  the  left  bank  of  an  unnamed 
intermittent  stream;  from  comer  #2  proceed 
northwesterly  meandering  the  thread  of  that 
stream  to  comer  #3  which  is  a  point  on  the 
left  bank  of  that  stream,  located 
approximately  16  chains  from  its  outlet  into 
South  Passage:  from  comer  #3  proceed  South 
42  chains  to  comer  #4;  thence  S.  58*  W. 
approximately  76  chains  to  comer  #5,  a  point 
at  the  toe  of  a  ridge  located  northerly  of  an 
unnamed  intermittent  stream:  thence  easterly 
and  northeasteriy  approximately  140  chaiiu 
following  the  ascending  lidge  of  the  2238-foot 
peak  to  comer  #1  and  the  point  of  beginning. 
The  area  described  contains  approximately 
600  acres  near  Cape  Faiuhaw,  Alaska. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  die  use  of 
national  forest  land  under  lease,  license, 
or  permit,  or  governing  the  disposal  of 
their  mineral  or  vegetative  resotirces 
other  than  under  the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(Q  of  the  Federal 
Land  Policy  and  Management  Act  of 
1978. 43  U.S.C  1714(f).  die  Secretary 


determines  Uiat  die  wididrawal  shall  be 
extended. 

May  13, 1988. 
].  Steven  Griles. 

Assistant  Secretary  of  the  Interior 

[FR  Doc.  88-11490  Filed  5-20-88;  8:45  am] 

BllXma  CODE  4310-JA-M 

43  CFR  Public  Land  Order  6677 
[AK-932-08-4220-10;  F-22389] 

Withdrawal  of  Public  Land  for  the 
Beaver  Creek  Radio  Relay  Site;  Alaska 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Public  land  order. 


summary:  This  order  withdraws  2.5 
acres  of  public  lands  from  all  forms  of 
appropriation  and  disposition  under  the 
public  land  laws,  including  the  mining 
and  mineral  leasing  laws,  for  a  period  of 
20  years  to  protect  die  U.S.  Air  Force 
Beaver  Creek  Radio  Relay  Site. 
SFFECnVE  DATE:  May  23, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  C.  Thomas,  BLM,  Alaska  State 
Office.  701  C  Street,  Box  13,  Anchorage, 
Alaska  99513,  907-271-5477. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2751; 
43  U.S.C.  1714.  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawn  from  setdement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  die  United  States  mining 
laws  (30  U.S.C.  Ch.  2)  and  from  leasing 
imder  the  mineral  leasing  laws,  to 
protect  a  United  States  Air  Force  radio 
relay  site: 

Copper  River  Meridian 

■  A  parcel  of  land  located  within  Sections  27 
and  28,  T.  15  N.,  R.  19  E.;  said  parcel  being 
more  particularly  described  as  follows: 
Commencing  at  the  point  of  intersection  of 
Latitude  63'03'32.43"  North  and 
Longitude  141*49'35.59'  West  (1927 
NAD),  which  point  is  monumented  by 
Corps  of  Engineers  Brass  Cap  TD-2  Test 
Tower  and  located  North  3°18'19'  West 
a  distance  of  3.812.00  feet,  more  or  less, 
of  Station  2478+93.3  (Mile  1267.1)  of  the 
Alaska  Highway; 
Thence  North  71*40'25'  East,  a  distance  of 
226.73  feet  to  the  east  boundary  of  said 
parcel  and  The  True  Point  of  Beginning; 
Thence  South,  a  distance  of  165.00  feet 
Thence  West  a  distance  of  330.00  feet 
Thence  North,  a  distance  of  330.00  feet 
Thence  East  a  distance  of  330.00  feet; 
Thence  South,  a  distance  of  165.00  feet 
closing  on  the  Troe  Point  of  Beginning. 

This  area  described  contains  2.5  acres, 
more  or  less. 


2.  This  withdrawal  will  not  affect  or 
alter  any  existing  leases  relating  to 
existing  land  use. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(0  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f).  die  Secretary 
determines  that  the  withdrawal  shall  be 
extended. 

May  13, 1988. 

|.  Steven  Griles. 

Assistant  Secretary  of  the  Interior 

[FR  Doc.  88-11489  Filed  5-20-88:  8:45  am] 

BILUNQ  COOE  4310-JA-N 


43  CFR  Public  Land  Order  6678 
[AK-932-07-4220-10;  AA-55135] 

Public  Land  Order  No.  6618, 
Correction;  Revocation  of  Public  Land 
Order  No.  5548;  Alaska 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Public  land  order. 

summary:  This  order  corrects  die  land 
description  in  Public  Land  Order  (PLC) 
No.  6618. 

EFFECTIVE  DATE:  May  23. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Sandra  C.  Thomas,  BLM  Alaska  State 
Office,  701  C  Street,  Box  13.  Anchorage. 
Alaska  99513,  907-271-5477. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1978,  90  Stat.  2751; 
43  U.S.C.  1714,  it  is  ordered  as  follows: 

Public  Land  Order  No.  6618  published 
at  51  FR  25205-25206.  July  11, 1986.  is 
hereby  corrected  as  follows: 

1.  The  land  description  on  page  25205, 
third  ^olumn.  line  17.  which  reads 
"widiin  T.  37  S..  R.  64  E.,  sees.  19  and 
20,"  is  hereby  corrected  to  read  "within 
T.  41  S.,  R.  66  E..  sees.  19  and  20." 

2.  The  land  description  on  page  25205, 
third  column,  line  25,  is  hereby  corrected 
by  adding  and  deleting  the  following 
described  lands: 

Copper  River  Meridian 

Add 

T.  41  S.,  R.  66  E, 
Sec.  29,  NEViSWV*. 

Delete 

T.  41  S.,  R.  66  E.. 
Sec.  29,  NWV4SWy«. 

3.  The  correction  in  paragraph  1  has 
no  effect  on  land  status  as  the  township 
and  range  are  given  only  for  the  purpose 


of  referencing  the  general  location  of 
U.S.  Survey  No.  1096. 

4.  The  land  added  in  paragraph  2  of 
this  order  is  land  that  was  initially 
intended  to  be  made  available  for 
selection  by  the  State  of  Alaska  by  PLO 
6618.  As  provided  by  section  6(g)  of  the 
Alaska  Statehood  Act,  supra,  the  State 
of  Alaska  is  provided  a  preference  right 
of  selection  for  the  land  described 
above,  for  a  period  of  ninety-one  (91) 
days  from  the  date  of  publication  of  this 
order,  if  the  land  is  otherwise  available. 

5.  The  land  deleted  in  paragraph  2  of 
this  order  was  interim  conveyed  from 
the  general  Government  to  Goldbelt,  Inc. 
in  May  1981.  PLO  6618  purported  to 
revoke  the  withdrawal  on  this  conveyed 
land  and  make  the  land  available  for 
selection  by  die  State  of  Alaska.  As  the 
land  was  no  longer  under  Federal 
jurisdiction,  PLO  6618  had  no  effect  on 
land  status  and  any  notation  to  this 
effect  shall  be  removed  from  the  land 
status  records. 

6.  This  order  does  not  change  any 
provisions  of  PLO  6618,  but  only 
corrects  errors  which  occurred  therein. 

Dated:  May  13. 1988. 
).  Steven  Griles, 

Assistant  Secretary  of  the  Interior 
[FR  Doc.  88-11491  Filed  5-20-88:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  87-184;  RM-5635] 

Radio  Broadcasting  Services; 
Monticello,  AR 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  document  allots  Channel 
260A  to  Monticello,  Arkansas,  as  that 
community's  second  local  FM  service,  in 
response  to  a  petition  for  rule  making 
filed  on  behalf  of  Craig  T.  Dale.  Widi 
this  action,  the  proceeding  is  terminated. 

DATES:  Effective  June  20. 1988;  The 
window  period  for  filing  applications  on 
Channel  260A  at  Monticello,  Arkansas, 
will  open  on  June  21, 1988,  and  close  on 
July  21, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530.  Questions  related  to  the 
window  application  filing  process 
should  be  addressed  to  the  Audio 
Services  Division,  FM  Branch,  Mass 
Media  Bureau,  (202)  632-0394. 
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SUPPLEMENTARY  INFORMATION:  This  iS  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-184, 
adopted  April  13, 1988.  and  released 
May  10. 198a  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW., 
Washington.  £)C.  llie  complete  text  of 
this  decision  may  also  be  purchased 
irom  the  Commission's  copy  contractors, 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street  NW..  Suite 
140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73-{  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  UJS.C.  154. 303. 

973.202    [AiiMfMtod] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments,  is  amended  by  revising  the 
entry  for  Monticello.  Arkansas,  to  add 
Channel  260A.  | 

Federal  Communications  Commission. 

Steve  Kamiaar. 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

(FR  Doc  8&-11515  Filed  5-20-88;  8:45  am] 

■■UHQ  CODE  e711-01-«  j 


47  CFR  Part  73 

[MM  Docket  Na  87-453;  RM-5739] 

Radk>  Broadcasting  Services;  Breofien, 
IN 

agency:  Federal  Communications 

Commission. 

actknc  Final  rule. 


:  This  document  allots  Channel 
245A  to  Bremen,  Indiana,  as  that 
community's  first  local  FM  service,  in 
response  to  a  petition  filed  on  behalf  of 
Margaret  E.  Karwatka.  With  this  action, 
the  proceeding  is  terminated. 
dates:  Effective  June  24, 1988,  the 
window  period  for  filing  applications  on 
Channel  245A  at  Bremen,  Indiana,  will 
open  on  ]une  25. 1988.  and  close  on  July 
25.1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530.  concerning  the  allotment 
Questions  related  to  the  window 
application  filing  process  should  be 
addressed  to  the  Audio  Services 
Division.  FM  Branch,  (202)  632-0394. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 


and  Order,  MM  Docket  No.  87-453. 
adopted  April  13. 1988,  and  released 
May  10, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  rcc  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington.  DC.  'Tlie  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Autliority:  47  U.S.C.  154,  303. 

{73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments,  is  amended  under  Indiana, 
by  adding  Bremen.  Channel  245A. 

Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief,  Pohcy  and  Rules  Division, 
Mass  Media  Dunolt, " 

(FR  Doc.  88-11516  FOed  5-20-68:  6:45  am] 
BtLUNQ  cooc  erta-oi-N 


47  CFR  Part  73 

[MM  Docket  Na  87-36;  RM-55M] 

Radio  Broadcasting  Services; 
Ellettsville,  IN 

aoencv:  Federal  Commonications 
Commission. 

action:  Final  rule. 

summary;  This  document  allots  Channel 
286A  to  Ellettsville.  Indiana,  as  that 
community's  first  local  FM  service,  in 
response  to  a  petition  filed  by  Bruce 
Quinn.  With  this  action,  the  proceeding 
is  terminated. 

dates:  Effective  June  24. 1988.  The 
window  period  for  filing  applications  on 
Channel  28eA  at  Ellettsville,  Indiana, 
will  open  on  Jime  25, 1988.  and  close  on 
July  25, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530,  regarding  the  allocation. 
Questions  related  to  the  window 
application  filing  process  should  be 
addressed  to  the  Audio  Services 
Division,  FM  Branch,  Mass  Media 
Bureau,  (202)  632-0394. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-35, 
adopted  April  13. 1988.  and  released 


May  la  198&  The  faU  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington,  DC  "The  complete  text  of 
this  decision  may  also  be  purchased 
bom  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-^800. 2100  M  Street  NW..  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303. 

973,202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments,  is  amended  by  adding 
Ellettsville,  Channel  288A.  under 
Indiana. 

Federal  Communications  Commission. 

Steve  Kaminer. 

Deputy  Chief  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

(FR  Doc.  88-11517  Filed  5-20-68;  8:45  am] 
wjLjma  coon  n\i-*v4t 


47  CFR  Part  73 

[MM  Docket  No.  87-508;  RM-58S6] 

Radio  Broadcasting  Services;  Ida 
Grove,  lA 

AOBMCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  The  Conunission,  at  the 
request  of  Buena  Vista  College, 
substitutes  Channel  225C2  for  Chaimel ' 
224A  at  Ida  Grove,  Iowa,  and  modifies 
its  license  for  Station  KIDA(FM)  to 
specify  operation  on  the  higher  powered 
channel.  Channel  225C2  can  be 
allocated  to  Ida  Grove  in  compUance 
with  the  Commission's  minimum 
distance  separation  requirements  and 
can  be  used  at  Station  KIDA(FM)'s 
present  transmitter  site.  The  coordinates 
for  this  allotment  are  North  Latitude  42- 
15-16  and  West  Longitude  95-23-29. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTnrc  OATS:  June  24, 1968. 
FOR  FURTHER  MFORMATIOM  CONTACT 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLBMNTART  INFORMATWH  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-508, 


adopted  April  7, 1968.  and  released  May 
10. 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW..  Washington.  DC 
The  complete  text  of  this  decision  may 
also  be  piu-chased  fiom  the 
Commission's  copy  contractor. 
Intemadonal  Transcription  Service. 
(202)  857-3800. 2100  M  Street  NW..  Suite 
140.  Washington.  DC  20037. 

Ust  of  Subjects  in  47  CFR  Part  79 

Radio  broadcasting. 

PART  73-(  AMENDED] 

'1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Autiiority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  FM  Table  of 
Allotments  for  Iowa  is  amended  by 
revising  the  entry  for  Ida  Grove  to  delete 
Channel  224A  and  add  Channel  225C2. 

Federal  Communications  Commission. 

Stave  Kaminer. 

Deputy  Chief  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-11518  Filed  5-20>-88: 8:45  am] 

BILUNO  oooc  e712-ei-M 


47  CFR  Part  73 

[MM  Dooicet  Na  87-303;  RM-5966;  RM- 
6170] 

Radio  Broadcasting  Services;  Roland 
and  Heavener,  OK 

agency:  Federal  Communications 

Commission. 

ACTMNC  Final  rule. 

SUMMARr.  The  Commission,  at  the 
request  of  Family  Broadcasting 
Company,  allocates  Channel  222A  to 
Roland.  Oklahoma,  as  the  community's 
first  local  FM  service.  Channel  222A  can 
be  allocated  to  Roland  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  5.5  kilometera  (3.4 
miles)  north  to  avoid  a  short-spacing  to 
the  pending  application  for  Channel 
223A  at  Heavener,  Oklahoma  (ARN- 
871124NZ).  The  Commission  also  denies 
the  coimterproposal  of  Double  Eagle 
Broadcasting  Corp.  to  substitute 
Channel  223C2  for  Channel  222A  at 
Heavener,  Oklahoma.  With  this  action, 
this  proceeding  is  terminated. 

dates:  Effective  June  24,  1988.  The 
window  period  for  fihng  applications 
will  open  on  June  27, 1988.  and  close  on 
July  27. 1988. 


FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-393, 
adopted  April  5, 1988,  and  released  May 
10, 1988.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW.,  Washington.  DC 
'  The  qomplete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Servicel 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140.  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  7S 

Radio  broadcasting. 

PART  73-(  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

973.202    [Amended] 

2.  Section  73.202(b).  the  FM  Table  of 
Allotments  for  Oklahoma  is  amended  by 
adding  the  following  entry.  Roland, 
Channel  222A. 

Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doc.  88-11519  Filed  S-20-88;  8:45  am) 
BILLINe  CODC  srtx-oi-M 


DEPARTMENT  OF  TRANSPORTATION 
Office  Of  tlie  Secretary 

49  CFR  Part  23 

[Docket  No.  6411] 

Participation  by  Minority  Business 
Enterprise  in  Dcpartinent  of 
Transportation  Programs 

aoency:  Office  of  the  Secretary.  DOT. 
action:  Final  rule. 

summary:  Congress  recently  enacted 
section  105(f)  of  the  Airport  and  Airway 
Safety  and  Capacity  Expansion  Act  of 
1987.  This  section  requires  the 
application  to  the  Federal  Aviation 
Administration's  airport  financial 
assistance  program  of  the  provisions  of 
the  Department's  disadvantaged 
business  enterprise  (DBE)  rule 
previously  applicable  only  to  the 
Federal  Highway  Administration's  and 
Urban  Mass  Transportation 
Administration's  programs.  This  rule 
makes  this  change. 


DATES:  This  rule  is  effective  on  May  23. 
1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  C.  Ashby,  Deputy  Assistant 
General  Counsel  for  Regulation  and 
Enforcement  Department  of 
Transportation.  400  7th  Street  SW.. 
Washington.  DC  20590.  (202)  366-9306. 

StiPPLSMENTARV  MPORMATKNC  Congress 
recently  passed,  and  the  President 

signed,  section  105(5)  of  the  Airport  and 
Airway  Safety  and  Capacity  Expansion 
Act  of  1987.  lliis  provision  estabUshes  a 
statutory  disadvantaged  business 
enterprise  (DBE)  program  in  Federal 
Aviation  Administration  (FAA)  financial 
assistance  programs  for  airports.  The 
content  of  the  provision  is  taken 
virtually  verbatim  from  section  106(c)  of 
the  Surface  Transportation  and  Uniform 
Relocation  Assistance  Act  of  1987. 

Because  the  Department  had  already 
made  changes  to  its  DBE  program 
regulation  in  response  to  section  106(c) 
(52  FR  39225;  October  21, 1987).  it  is  not 
necessary  to  make  further  substantive 
changes  in  the  regulations  as  a  result  of 
the  new  FAA  statutory  provision. 
However,  it  is  necessary  to  make 
technical  and  conforming  amendments 
to  the  regulation  in  order  to  specify  that 
Subpart  D  of  the  rule  (which  previously 
has  applied  only  to  the  Department's 
highway  and  mass  transit  financial 
assistance  programs)  now  applies  to 
FAA  recipients  as  well  as  to  UMTA  and 
FHWA  recipients.  This  final  rule  makes 
those  needed  amendments. 

The  October  21  amendments  to  Part 
23  have  not  yet  appeared  in  the  printed 
volumes  of  the  Code  of  Federal 
Regulations,  and  many  persons 
interested  in  the  airport  program 
probably  were  not  aware  of  Part  23 
amendments  many  of  which,  when 
made,  pertained  only  to  highways  and 
mass  transit.  Therefore,  we  are 
providing  the  following  summary  of  the 
October  21  amendments,  which  now 
will  apply  to  the  airport  program  as 
well: 

Section  23.45  (e)  and  (f)  were  amended  to 
require  that  addresses  of  DBE  Anns  l>e  listed 
in  recipients'  directories  and  that  recipients 
take  a  number  of  procedural  steps  when 
certifying  DBEs  (on-site  visits,  obtaining  wfork 
histories  of  the  firm  and  its  principal  owners, 
interviewing  the  principal  owners,  analysis  of 
stock  ownership,  analysis  of  bonding  and 
financial  capacity  of  the  firm,  list  of 
equipment  and  licenses  held  by  the  firm  and 
its  key  personnel,  and  a  statement  of  the  type 
of  work  the  firm  prefers  to  do). 

Section  23.45(g]  was  amended  to  require  a 
single  overall  and  a  single  contract  goal  for 
DBEs  (as  opposed  to  separate  goals  for  WBEs 
and  DBEs). 

Section  23.47(e)  was  amended  to  provide 
that  60  percent  of  the  value  of  supplies 
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purchased  from  a  DBE  "regular  dealer"  could 
be  counted  toward  DBE  goals  (formerly,  only 
20  percent  could  be  counted).  The 
amendment  also  included  a  definition  of 
"regular  dealer"  and  clarification  of  the 
"commercially  useful  function"  concept 

Section  23.62  was  amended  to  exclude  from 
the  definition  of  "small  business  concern" 
firms  whose  average  gross  annual  receipts 
over  three  years  exceed  $14  million  and  to 
include  women  in  the  definition  of  "socially 
and  economically  disadvantaged 
individuals". 

Technical  amendments  and  conforming 
changes  to  the  explanatory  material  in 
Appendix  A  to  Subpart  D  of  the  regulation 
were  also  made. 

The  Department's  action  is  required  by 
statute.  Since  the  Department  has  no 
discretion  in  the  matter,  and  because  it 
is  important  to  conform  to  a 
Congressional  enactment  as  soon  as 
possible,  the  Department  is  issuing  this 
rule  as  a  fmal  rule,  elective  upon 
publication. 

While  the  rule  will  cause  recipients  to 
make  certain  administrative  changes  in 
their  programs  (e.g.,  have  a  single  DBE 
goal  instead  of  separate  minority  and 
women's  business  enterprise  goals,  as  in 
the  past,  and  establishing  a  third-party 
challenge  procedure),  we  do  not  believe 
that  these  administrative  changes  are 
likely  to  be  unduly  disruptive.  For 
example,  the  same  recipients  who  have 
had  MBE  programs  will  now  have  DBE 
programs.  The  FAA  will  shortly  issue 
guidance  to  its  grantees  concerning  the 
transition  to  administering  their 
programs  under  Subpart  D. 

Another  provision  of  the  Airport  and 
Airway  Safety  and  Capacity  Expansion 
Act  concerns  particiption  by  DBE  firms 
in  the  airport  concessions  business.  This 
rule  does  not  attempt  to  implement  this 
statutory  provision,  which  will  require 
the  development  of  new  substantive 
regtilations.  The  Department  hopes  to 
propose  these  new  regulations  for  public 
comment  along  with  other  revisions  to 
Part  23  which  are  now  being  reviewed 
within  the  Department. 

Regulatory  Process  Matters 

The  Department  has  determined  that 
this  rule  does  not  constitute  a  major  rule 
under  the  criteria  of  Executive  Order 
12291.  It  is  a  nonsignificant  rule  under 
the  Department's  Regulatory  Policies 
and  Procedures.  Since  the  regulation 
simply  makes  administrative 
adjustments  to  an  existing  program 
expressly  required  by  statute,  its 
economic  impacts  are  expected  to  be 
small,  and  the  Department  has 
consequently  not  prepared  a  regulatory 
evaluation.  For  this  reason,  the 
Department  certifies  that  the  rule  does 
not  have  a  significant  economic  impact 
on  a  significant  number  of  small  eiUities. 


Also,  the  Department  certifies,  in 
accordance  with  Executive  Order  12612, 
that  the  rule  does  not  have  signiHcant 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  assessment. 

The  rule  concerns  matters  under 
Federal  grants,  and  hence  is  exempt 
from  the  notice  and  comment 
requirements  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(a)(2)).  In 
addition,  the  rule  must  be  implemented 
rapidly,  in  order  to  ensure  that  the 
provisions  apply  to  funds  authorized  by 
the  Act,  as  Congress  intended.  For  these 
reasons,  the  Department  has  determined 
that  there  is  good  cause  to  promulgate 
these  portions  of  the  rule  without  prior 
notice  and  comment  (see  5  U.S.C. 
553(b](B))  and  to  make  the  rule  effective 
immediately,  rather  than  after  a  30-day 
period  (see  U.S.C.  553(c)(3)). 

List  of  Subjects  in  49  CFR  Part  23 

Minority  businesses.  Highways,  Mass 
Transportation. 

Issued  in  Washington,  DC  on  May  17, 1988. 
Jim  Buniley, 
Secretary  of  Transportation.  • 

In  consideration  of  the  foregoing,  the 
Department  of  Transportation  amends 
49  CFR  Part  23  as  follows: 

PART  23— [AMENDED] 

1.  The  authority  citation  for  Part  23  is 
revised  to  read  as  follows: 

Authority:  Sec.  905  of  the  Regulatory 
Revitalization  and  Regulatory  Reform  Act  of 
1978  (45  U.S.C.  803);  sec.  30  of  the  Airport  and 
Airway  Development  Act  of  1970,  as 
amended;  sec.  520  of  the  Airport  and  Airway 
Improvement  Act  of  1982,  as  amended  by  the 
Airport  and  Airway  Safety  and  Capacity 
Expansion  Act  of  1987;  sec  19  of  the  Urban 
Mass  Transportation  Act  of  1964,  as  amended 
(49  U.S.C.  1615);  sec.  106(c)  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987  (Pub.  L 100-17);  sec. 
105(f)  of  the  Airport  and  Airway  Safety  and 
Capacity  Expansion  Act  of  1987  (Pub.  L  \0O- 
223);  Title  23  of  the  U.S.  Code  (relating  to 
highways  and  traffic  safety,  particularly  sec. 
324  thereof);  Title  VI  of  the  Civil  RighU  Act  of 
1964  (42  U.S.C.  2000d  et  seq.\.  Executive 
Order  12265;  Executive  Order  1213a 

2.  Section  23.61(a)  is  amended  by 
revising  the  first  sentence  up  to  the  Hrst 
comma  to  read  as  follows: 


S  23.61    lAmwKtodl 

(a)  The  purpose  of  this  subpart  is  to 
implement  section  106(c)  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987  (Pub.  L 100-17) 
and  section  105(f)  of  the  Airport  and 
Airway  Safety  and  Capacity  Expansion 
Act  of  1987  (Pub.  L  100-223)  so  that. 


3.  Section  23.61(b)  is  amended  by 
adding  the  words  "and  section  105(f)" 
after  the  words  "section  106(c)". 

4.  Section  23.62  is  amended  by 
revising  the  definition  of  "Act"  to  read 
as  follows: 

{23.62    (Amsndsdl 

*  *  «         '        *  • 

"Act"  means  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987  (Pub.  L  100-17), 
with  respect  to  financial  assistance 
programs  of  the  FHWA  and  UMTA,  and 
the  Airport  and  Airway  Safety  and 
Capacity  Expansion  Act  of  1987  (Pub.  L 
100-223),  with  respect  to  FAA  programs. 

5.  Section  23.63  is  amended  by  adding 
a  new  paragraph  (d),  to  read  as  follows: 

S  23.63    lAmwidsd] 

***** 

(d)  Funds  authorized  under  section 
Title  I  of  the  Airport  and  Airway  Safety 
and  Capacity  Expansion  Act  of  1987 
(Pub.  L  100-223). 

{23.64    lAmMMtodl 

6.  Section  23.64  is  amended,  in 
paragraph  (b)(2)  thereof,.by  adding  the 
words  "or  airport"  after  the  words 
"urban  mass  transportation"  and  by 
adding  the  words  "or  FAA"  after  the 
word  "UMTA". 

7.  Section  23.64  is  amended,  in 
paragraph  (c)  thereof,  by  substituting  the 
words  "Federal-aid  highway  fimds, 
urban  mass  transportation  funds,  or 
airport  funds"  for  the  words  "Federal- 
aid  highway  funds  or  urban  mass 
transportation  funds";  and,  in 
paragraphs  (c)  and  (e)  thereof,  by  adding 
the  words  "or  FAA"  after  the  word 
"UMTA"  in  each  instance  in  which  the 
word  "UMTA"  occurs. 

8.  Section  23.64  is  amended,  in 
paragraph  (e)(2),  by  deleting  the  word 
"or"  following  the  words  "(*  *  *  state 
transportation  agency)",  by  inserting  a 
comma  (,)  at  that  point,  and  by  adding, 
after  the  semicolon,  the  words  "or,  with 
respect  to  an  airport  sponsor,  the 
elected  official,  head  of  the  board,  or 
other  official  responsible  for  the 
operation  of  the  sponsor,". 

{23.65    lAnMndsd] 

9.  Section  23.65  is  amended,  in  its  first 
line,  by  adding  the  words  "or  FAA" 
following  the  word  "UMTA". 

{23.66    [Am«Mtod] 

10.  Section  23.68  is  amended,- in 
paragraph  (e)(2),  by  adding  the  words 
"or  FAA"  after  the  word  "UMTA".  both 
times  the  word  "UMTA"  occurs. 


Appendix  A — (Amended] 

11.  The  portion  of  Appendix  A, 
following  Subpart  D,  entitled  "Section 

23.61  Purpose"  is  amended  by  adding, 
before  the  period  (.)  at  the  end  of  the 
first  sentence,  the  words  "and  section 
105(f)  of  the  Airport  and  Airway  Safety 
and  Capacity  Expansion  Act  of  1987" 
and  by  adding  the  words  "and  section 
105(0"  after  the  words  "section  106(c)" 
in  both  places  in  the  last  sentence  of  the 
paragraph  in  which  the  words  "section 
106(0)"  appear. 

12.  The  portion  of  Appendix  A, 
following  Subpart  D,  entitled  "Section 

23.62  Definitions"  is  amended  by  adding 
before  the  period  in  the  first  sentence, 
the  words  "Airport  and  Airway  Safety 
and  Capacity  Expansion  Act  of  1987". 

13.  The  portion  of  Appendix  A, 
following  Subpart  D,  entitled  "Section 

23.62  Defmitions"  is  amended  by 
removing  bt>m  the  second  sentence  of 
the  second  paragraph  under  the  title 
"Socially  and  economically 
disadvantaged  individuals"  the  word 
",FAA"  following  the  word  "FRA"  and, 
in  the  same  sentence,  by  substituting  the 
words  "FHWA,  UMTA  and  FAA"  for 
the  words  "FHWA  and  UMTA". 

14.  The  portion  of  Appendix  A, 
following  Subpart  D,  entitled  "Section 

23.63  Applicability."  is  amended,  in  the 
first  paragraph,  in  the  first  sentence 
thereof,  by  substituting  the  words  "a 
number  of'  for  the  word  "two";  in  the 
third  and  fifth  sentences  thereof,  by 
adding  the  words  "or  FAA"  after  the 
word  "FWHA"  in  both  instances  in 
which  the  word  "FHWA"  occurs;  and  in 
the  fifth  sentence  thereof,  by  adding  the 
words  "or  otherwise  to  acquire  land" 
after  the  words  "to  acquire  right-of- 
way". 

15.  The  portion  of  Appendix  A, 
following  Subpart  D,  entitled  "Section 

23.63  Applicability."  is  amended  by 
adding  the  following  sentence  to  the 
second  paragraph  thereof. 

The  provisions  of  Subpart  D  also  apply  to 
the  FAA-adrainistered  airport  funds 
authorized  by  the  Airport  and  Airway  Safety 
and  Capacity  Expansion  Act  of  1987. 

16.  The  portion  of  Appendix  A, 
following  Subpart  D,  entitled  "Section 

23.64  Submission  of  Overall  Goals."  is 
amended  by  adding  the  words  "or  FAA" 
after  the  word  "UMTA"  in  the  last 


sentence  of  the  first  paragraph  thereof 
and  by  adding  a  new  sentence  before 
the  present  last  sentence  of  the  first 
paragraph,  to  read  as  follows: 

Recipients  of  FAA  airport  program  funds 
who  receive  planning  funds  in  excess  of 
$75,000  or  more  than  $250,000  (general 
aviation  airports),  $400,000  (non-hub 
airports),  or  $500,000  (hub  airports)  in  FAA 
assistance  also  must  submit  overall  goals. 

17.  The  portion  of  Appendix  A, 
following  Subpart  D,  entitled  "Section 
23.64  Submission  of  Overall  Goals."  is 
amended  by  adding,  in  the  second 
paragraph,  the  words  "or  FAA"  after  the 
word  "UMTA",  in  both  instances  in 
which  the  word  "UMTA"  appears. 

18.  The  portion  of  Appendix  A, 
following  Subpart  D,  entitled  "Section 
23.64  Submission  of  Overall  Goals."  is 
amended,  in  the  fourth  paragraph,  in  the 
first  sentence,  the  words  "or  FAA"  after 
the  word  "UMTA"  in  the  first  instance 
in  which  the  word  "UMTA"  appears  and 
by  substituting  for  the  subsequent  words 
"UMTA  and  FHWA"  the  words  "UMTA, 
FHWA,  or  FAA". 

19.  The  portion  of  Appendix  A, 
following  Subpart  D,  entitled  "Section 

23.64  Submission  of  Overall  Goals."  is 
amended  by  adding,  in  the  seventh 
paragraph,  the  second  sentence  thereof, 
the  words  "or  airport  sponsor"  after  the 
words  "mass  transit  agency". 

20.  The  portion  of  Appendix  A, 
following  Subpart  D,  entitled  "Section 

23.65  Content  of  Justification."  is 
amended,  in  the  last  sentence  thereof, 
by  substituting  the  words  "FHWA. 
UMTA.  or  FAA"  for  the  words  "FHWA 
and  UMTA". 

21.  The  portion  of  Appendix  A, 
following  Subpart  D,  entitled  "Section 

23.66  Approval  and  Disapproval  of 
Overall  Goals."  is  amended  by 
substituting,  in  the  third  sentence 
thereof,  the  words  "FHWA,  UMTA  or 
FAA"  for  the  words  "FHWA  and 
UMTA". 

22.  The  portion  of  Appendix  A, 
following  Subpart  D,  entitled  "Section 
23.68  Compliance."  is  amended  by 
substituting,  in  the  final  sentence  of  the 
last  paragraph  thereof,  the  words 
"FHWA,  UMTA  or  FAA"  for  the  words 
"UMTA  or  FHWA". 

[FR  Doc.  88-11537  Filed  5-20-88;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WMHfe  Service 

50  CFR  Part  14 

Humane  and  Healtttful  Transport  of 
Wild  Animals  and  Birds  to  the  United 
States;  Enforcement  Policy 

AOENCv:  Fish  and  Wildlife  Service, 
Interior. 

ACTKNC  Notice  of  enforcement  policy. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  policy  for  the 
enforcement  of  Humane  and  Healthful 
Transport  regulations.  This  policy  aids 
affected  members  of  the  public  in  better 
understanding  the  regulations. 

EFFECTIVE  DATE:  February  8, 1988. 

FOR  FURTHER  INFORMATION  CONTACR 

Mary  E.  Monaghan,  Division  of  Law 
Enforcement,  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  28006,  Washington,  E>C 
20038-8006,  telephone  (202)  343-9242. 

SUPPtXMENTARY  INFORMATION:  The 

Service  published  a  final  rule  on 
November  10, 1987,  (52  FR  43274)  that 
set  the  standards  for  the  humane  and 
healthful  transport  of  wild  mammals 
and  birds  into  the  United  States.  After 
publication  of  the  rule,  the  Service 
received  additional  comments  from 
affected  members  of  the  public 
maintaining  some  of  its  provisions  were 
not  clear,  were  unreasonable,  or  could 
actually  result  in  inhumane  shipping 
conditions. 

Pur<;'.iant  to  court  order  these 
regulations  were  made  effective 
retroactively  to  February  8, 1988.  The 
Service  is  reviewing  the  regulations  for 
the  purpose  of  malcing  improvements 
and  clarifications  (See  53  FR  15041). 
During  this  period  of  review,  and  any 
subsequent  proposal  to  amend  the  rule, 
the  Service  intends  to  enforce  the 
provisions  of  the  regulations  in  a 
reasonable  and  prudent  manner. 

Responsible  parties  are  expected  to 
comply  with  these  regulations  and 
insure  that  any  wildlife  is  transported 
under  humane  and  healthful  conditions 
The  Service  recognizes  that  there  may 
be  special  circumstances  where  strict 
compliance  with  these  regulations 
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would  not  be  in  the  best  interest  of  the 
wildlife,  or  where  strict  compliance 
would  provide  no  additional  benefit  to 
the  wildlife  and  would  be  highly 
impracticable.  The  burden  of  showing 
that  these  special  circiunstances  exist 
shall  be  on  the  responsible  party. 

Any  deviation  from  the  provisions  of 
these  regulations  will  be  examined  on  a 
case  by  case  basis.  Each  examination 
will  take  into  consideration  the  reason 
for  the  deviation,  i.e.  a  deviation  was 
made  in  the  crating  requirements  for  the 
benefit  of  the  species  contained  therein, 
a  deviation  was  made  because  the 
provisions  of  the  rule  were  in  conflict 
with  the  provisions  of  other  regulations, 
or  a  deviation  was  made  in  a 
requirement  when  the  circumstances 
were  such  that  compliance  with  the 
regulations  would  have  caused  harm  to 
the  wildlife.  Any  violations  which  could 
result  in  identifiable  harm,  distress, 
injury  or  death  of  the  wildlife  will  be 
referred  to  the  Department  of  Justice  for 
prosecution. 

Date:  May  17, 1988. 

Steve  Robinson, 

Acting  Director.  U.S.  Fish  and  Wildlife 
Service. 

[FR  Doc  88-11426  Filed  5-20-68;  8:45  am] 
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Proposed  Rules 


Federal  Register 

Vol.  S3.  No.  99 
Monday,  May  23,  1968 


Ttiis  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttie 
.proposed  issuance  of  niles  and 
regulations.  Ttie  purpose  of  ttiese  notices 
is  to  give  interested  persons  an 
.opportunity  to  participate,  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Part  220 

School  Brealcfast  Program;  Nutritional 
Improvements  and  Offer  Versus  Serve 

agency:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to  revise 
the  breakfast  meal  pattern  for  the 
School  Breakfast  Program  to  implement 
several  provisions  of  the  School  Lunch 
and  Child  Nutrition  Amendments  of 
1986.  This  rule  proposes  to  require  that 
.school  breakfasts  include  fluid  milk, 
fruit  or  vegetable  or  full  strength  juice 
and  two  servings  of  bread  or  meat  or 
their  alternates  or  one  of  each.  This  rule 
also  proposes  to  allow  schools  to  permit 
students  to  refuse  one  food  item  of  a 
breakfast.  This  rule  is  expected  to 
improve  the  nutritional  quality  of 
breakfasts  offered  under  the  program 
while  maintaining  local  flexibility. 
DATE:  To  be  assured  of  consideration, 
comments  must  be  submitted  on  or 
before  July  22, 1988. 
ADDRESS:  Comments  should  be  sent  to 
Lou  Pa8tiu*a,'Chief,  Policy  and  Program 
Development  Branch,  Child  Nutrition 
Division,  Food  and  Nutrition  Service, 
USDA,  Alexandria,  Virginia  22302.  All 
written  submissions  will  be  available 
for  public  inspection  in  Room  509,  3101 
Park  Center  Drive,  Alexandria,  Virginia 
22302  during  regular  business  hoiu-s  (8:30 
a.m.  to  5:00  p.m.)  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Lou  Pasture  at  the  above  address  or 
phone  (703)  756-3620. 
SUPPLEMENTARY  INFORMATION: 

Classification 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and  has 
been  classified  as  not  major  because  it 
does  not  meet  any  of  the  three  criteria 
identified  imder  the  Executive  Order. 


This  action  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more,  nor  will  it  result  in  major 
increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions. 
Furthermore,  it  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Thistule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
through  612).  The  Achninistrator  of  the 
Food  and  Nutrition  Service  has  certified 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  School  Breakfast  Program  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.553  and  is 
subject  to  the  provisions  of  Executive 
Order  12372  which  require 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  Part 
3015,  Subpart  V). 

No  new  data  collection  or 
recordkeeping  requiring  Office  of 
Management  and  Budget  (0MB) 
approval  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
through  3520)  are  included  in  this 
proposed  rule.  The  School  Breakfast 
Program  data  collection  and 
recordkeeping  requirements  have  been 
approved  by  0MB  (0MB  No.  0584-0012). 

Background 

Breakfasts  served  under  the  School 
Breakfast  Program  are  now  required  to 
include  the  following  components: 

(1)  One-half  pint  of  fiuid  milk; 

(2)  One-half  cup  of  fruit  and/or 
vegetable  or  full  strength  fruit  or 
vegetable  juice;  and 

(3)  One  slice  of  whole-grain  or 
enriched  bread  or  the  equivalent  amount 
of  a  bread  alternate  or  %  cup  or  one 
ounce,  whichever  is  less,  of  whole-grain, 
enriched  or  fortified  cereal. 

In  addition,  breakfasts  for  children 
over  one  year  of  age  shall,  to  the  extent 
practicable,  contain  a  serving  of  meat  or 
an  approved  meat  alternate  such  as 
cheese  or  peanut  butter. 

The  Department  has  conducted 
national  evaluations  of  the  School 
Nutrition  Programs  to  determine 


whether  or  not  the  nutritional  objectives 
of  these  programs  are  being  met.  These 
evaluations  have  concluded  that  the 
breakfast  served  through  the  School 
Breakfast  Program  is  superior  to  home 
breakfasts  with  respect  to  milk  related 
nutrients  (protein,  calcium,  phosphorous, 
and  magnesium).  However,  the  school 
breakfast  provides  significantly  less  iron 
and  vitamin  A  than  home  breakfasts  due 
in  part  to  the  fact  that  larger  servings  of 
foods  containing  iron  are  consumed  at 
home.  Based  on  a  review  of  these 
findings,  the  Department  has  concluded 
that  the  iron  content  of  program 
breakfasts  needs  to  be  increased.  An 
additional  4.6  milligrams  of  iron  per 
week  is  needed  to  raise  the  iron  content 
of  school  breakfasts  to  the  level  of  home 
breakfasts.  The  Department  believes 
that  increasing  the  level  of  iron  in  the 
school  breakfast  will  also  increase  the 
levels  of  many  other  nutrients  which 
occur  in  combination  with  iron. 

In  an  effort  to  improve  the  nutritional 
integrity  of  the  School  Breakfast 
Program,  Congress  included  provisions 
in  the  School  Lunch  and  Child  Nutrition 
Amendments  of  1986  (Pub.  L.  99-591) 
directing  the  Department  to  review  and 
revise  the  nutritional  requirements  for 
breakfasts  served  under  the  School 
Breakfast  Program  and  the  Child  Care 
Food  Program  to  improve  their 
nutritional  quality.  To  facilitate 
improvements,  the  reimbursement  for  all 
breakfasts  served  under  the  programs 
was  increased  by  three  cents  per  meal. 
Further,  the  law  increased  State  and 
local  flexibility  by  extending  the  "offer 
versus  serve"  option  to  school 
breakfasts.  Under  this  provision, 
students  would  be  permitted  to  refuse 
one  food  item  that  they  do  not  intend  to 
consume. 

On  April  16, 1987,  the  Department 
published  a  proposed  rule  at  52  FR  12419 
to  amend  the  meal  pattern  requirements 
to  implement  those  provisions  of  the 
law.  The  proposal  would  have  required 
schools  to  offer  iron  fortified  cereal 
(defined  as  cereal  fortified  to  at  least  25 
percent  of  the  U.S.  Recommended 
Dietary  Allowance  for  iron  per  one 
ounce  or  three-fourths  cup)  as  a  daily 
choice  in  the  School  Breakfast  Program. 
The  proposal  would  also  have  permitted 
schools,  at  the  discretion  of  the  school 
food  authority,  to  allow  students  to 
refuse  one  food  item  provided  that  an 
additional  bread/bread  alternate  item 
was  offered.  In  other  words,  if  the 
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school  offered  two  bread/bread 
alternate  items,  one  fruit/vegetable  or 
juice  item,  and  milk,  a  student  could 
refuse  any  one  of  those  four  food  items. 

CommeDter  Reactioii 

During  the  comment  period  that  I 
followed,  the  Department  received  187 
comments  from  members  of  Congress. 
State  education  agencies,  local  school 
food  authorities,  food  service  managers 
of  local  schools,  medical  and  nutritional 
professionals  (individuals  and 
associations),  food  processors  and 
industry  representatives.  A  majority  of 
commenters  disapproved  of  the  proposal 
to  require  that  25  percent  iron  fortified 
cereal  be  offered  to  children  daily. 
Major  concerns  cited  by  commenters 
included  the  following:  Cost  factors: 
children's  lack  of  acceptance  of  highly 
fortified  cereals;  and  lack  of  bio- 
avaUability  of  iron;  the  high  sugar  level 
of  many  iron  fortified  cereals;  a  general 
opposition  to  the  use  of  any  fortified 
foods;  and  the  concern  that  the  U.S. 
Recommended  Dietary  Allowance  for 
iron  may  be  excessive  for  yoiuiger 
children. 

The  provision  authorizing  schools  to 
implement  an  "offer  versus  serve" 
(OVS)  option  for  breakfast  attracted 
fewer  comments  (37),  and  those 
comments  were  about  evenly  divided 
between  approvals  and  disapprovals. 
Most  of  the  disapprovals  were  based  on 
the  belief  that  the  nutritional  value  of 
school  breakfasts  would  be  undermined 
if  students  could  refuse  an  item.  Odier 
commenters  believed  that  children  could 
be  confused  by  the  differing  OVS 
requirements  for  breakfasts  and  lunches, 
and  some  commenters  appeared  to  have 
misinterpreted  the  proposal  to  mean  that 
OVS  would  be  mandated  whenever  two 
bread/bread  alternates  were  served  at 
breakfast.  With  respect  to  these  last 
comments,  the  Department  wishes  to 
stress  that  the  proposal  would  not  have 
required  schools  to  implement  OVS 
luider  any  circumstances.  Under  the 
proposal,  school  food  authorities  would 
have  been  allowed  to  institute  OVS 
provided  they  offered  an  extra  bread/or 
bread  alternate  item. 

The  Department  also  believes  that 
some  of  the  adverse  comments  on  25 
percent  iron  fortified  cereal  may  have 
been  based  on  a  misinterpretation  of  the 
proposed  rule.  Some  commenters 
appeared  to  beUeve  that  the  only  bread/ 
bread  alternate  allowed  to  be  served  to 
participating  children  under  the 
proposed  rule  would  have  been  25 
percent  iron  fortified  cereaL  The 
Department  emphasized  that  this  was 
not  the  case.  The  proposal  would  have 
required  that  25  percent  iron  fortified 
cereal  be  offered  to  children  every  day. 


along  with  any  other  bread/bread 
alternate  items  offered  by  the  school  for 
selection  by  the  students.  The  word 
"offered",  as  used  in  this  case,  refers  to 
making  an  item  available  as  a  choice, 
which  is  different  from  requiring  that  the 
item  be  served.  The  Department 
consiijered  that  this  provision  would 
afford  children  the  opportunity  to 
increase  their  daily  intake  of  iron 
through  the  most  accessible  source  for 
schools.  However,  as  was  stated  in  the 
preamble  to  the  proposed  rule,  the 
Department  has  no  wish  to  limit  the 
School  Breakfast  Program  to  a  "cereal 
only"  program  or  to  restrict  schools' 
flexibility.  It  was  for  this  reason  that  the 
proposal  also  encouraged  schools  to 
continue  serving  a  variety  of  foods, 
including  meat/meat  alternates  as  often 
as  practicable. 

Nevertheless,  in  response  to 
coQunenters'  concerns  about  the 
previously  proposed  rule,  the 
Department  has  reconsidered  this  issue 
and  has  decided  to  issue  a  reproposal  to 
amend  the  breakfast  meal  pattern.  This 
reproposal  will  expand  and  clarify  the 
options  available  to  schools  for 
improving  the  nutritional  quality  of 
school  breakfasts  and  for  implementing 
OVS.  Also,  it  will  afford  interested 
parties  the  maximum  opportunity  to 
comment. 

Proposed  Meal  Pattern  Requirements 

As  noted  previously  in  this  preamble, 
studies  have  shown  that  children  who 
eat  at  home  eat  larger  portions  and, 
therefore,  receive  significantly  greater 
amounts  of  certain  nutrients  than 
children  who  eat  breakfast  at  school  For 
this  reason,  the  Department  is  proposing 
to  require  that  an  additional  food  item 
be  added  to  school  breakfasts.  Under 
this  proposal,  school  breakfasts  wotild 
continue  to  include  Vi  pint  of  fluid  milk 
and  V4  cup  or  fruit  or  vegetable  or  full- 
strength  juice.  In  addition,  schools 
would  have  to  offer  one  of  the  following 
options  to  complete  the  breakfast; 

•  Two  servings  of  bread  or  bread 
alternate; 

or 

•  Two  servings  of  meat  or  meat 
alternate; 

or 

•  One  serving  of  bread  or  bread 
^ltemate  and  one  serving  of  meat  or 
meat  alternate. 

The  Department  believes  this 
breakfast  pattern  will  achieve  the  goal 
of  increasing  the  level  of  iron  in  sdiool 
breakfasts  while  at  the  same  time 
providing  schools  with  flexibility  in 
menu  planning  and  containing  costs. 

Many  schools  are  already  serving 
varied  breakfasts  containing  four  food 
items,  and  those  schools  would  not  have 


to  alter  their  current  practices.  Schools 
which  currently  serve  the  basic  three 
item  breakfasts  would  be  able  to  meet 
the  proposed  requirement  by  adding  a 
relatively  inexpensive  fourth  item  to  the 
breakfast  or  by  offering  a  double  serving 
of  an  item  such  as  cereal,  toast,  muffin 
or  pancakes.  A  daily  serving  of  a  second 
slice  of  whole  wheat  toast  or  a  double 
sized  com  muffin  or  a  double  sized 
serving  of  cereal  would  enhance  the  iron 
content  of  school  breakfasts 
considerably. 

In  selecting  breakfast  items,  schools 
have  a  variefy  of  low  cost,  nutritious 
breakfast  foods  to  choose  from.  Some 
examples  of  foods  which  are 
inexpensive  yat  provide  iron  are  whole 
grain  or  enriched  bread  products  such  as 
toast,  bagels,  muffins,  biscuits,  cereal, 
pancakes,  and  waffles.  Other  foods  that 
provide  iron  and  can  be  served  as  meat 
alternates  are  eggs  and  peanut  butter. 
Some  of  these  items  would  not,  by 
themselves,  increase  iron  intake  by  the 
desired  4.6  miligrams  per  week. 
However,  the  Department  envisions  that 
these  items,  and  others  high  in  iron, 
would  be  used  in  combination  with  one 
another.  Although  the  iron  content  of 
food  items  varies  considerably,  the 
Department  believes  that,  over  a  menu 
cycle,  school  food  service  professionals 
will  serve  foods  that,  in  combination, 
increase  iron  consumption  to  the  desired 
levels.  For  example,  on  one  day,  a 
school  could  meet  the  meal  pattern 
requirements  with  a  selection  that 
would  not  significantly  increase  the 
intake  of  iron  above  the  level  provided 
by  one  serving  of  a  bread/bread 
alternate  (e.g.  a  cheese  omelet)  and 
compensate  the  next  day  by  providing  a 
double  serving  of  a  cereal  high  in  iron. 
Since  iron  is  stored  in  the  body,  it  is  the 
average  intake  over  a  number  of  days 
that  is  important,  not  the  specific  level 
on  a  given  day. 

Finally,  where  necessary,  a  school 
could  meet  the  fruit/vegetable 
requirement  and  one  of  the  bread/bread 
alternate  requirements  by  serving  a 
fortified  grain-fi^it  product  Therefore, 
the  Department  is  proposing  to  amend 
Appendix  A  to  specify  the  breakfast 
requirements  that  can  be  met  with 
formulated  grainfruit  products.  The 
Department  is  also  proposing  to  amend 
the  legend  that  is  required  to  appear  on 
labels  for  grain-fruit  products  to  conform 
to  this  new  requirement.  The 
Department  wishes  to  emphasize, 
however,  that  the  Department  would 
allow  at  least  90  days  for  relabeling 
should  this  provision  become  final. 

The  Department  is  also  aware  that 
Congressional  leadership  has  expressed 
an  interest  in  requiring  school  to  serve 


an  egg  at  least  once  a  week.  The 
Department  is  reluctant  to  propose  such 
a  mandate  at  this  time.  However,  the 
Department  wishes  to  remain 
responsive  to  Congressional  ideas  for 
enhancing  school  breakfasts. 
Commenters  are  invited  to  comment  on 
the  feasibility  and  desirability  of 
incorporating  this  requirement  into  the 
breakfast  meal  pattern. 

The  Department  is  concerned  about 
those  schools  that  may  not  be  in  a 
position  to  prepare  the  more  complex 
breakfasts  offered  in  some  schools. 
Consequently,  with  this  proposal,  the 
Department  is  hoping  tq  find  a  solution 
to  the  problem  of  increasing  the 
nutritional  value  of  the  school  breakfast 
without  establishing  an  unworkable  or 
unaffordable  breakfast  meal  pattern. 
The  Department  believes  that  this 
proposal  will  provide  a  "workable" 
meal  pattern  for  the  school  food  service 
professionals  who  are  in  the  best 
position  to  evaluate  their  students's 
.needs  and  preferences  and  accordingly 
serve  the  appropriate  breakfast. 

The  Department  also  considered  the 
possibility  of  allowing  schools  the 
option  of  serving  a  three-item  breakfast 
consisting  of  milk,  fruit/vegetable  or 
juice,  and  one  serving  of  a  cereal  with 
high  iron  content  in  lieu  of  or  alternating 
with  the  four-item  breakfast.  Such  a 
proposal  was  not  supported  by 
commenters  and  may  limit  variety  in  the 
breakfast  menu.  For  these  reasons,  the 
Department  has  decided  not  to  propose 
a  three-item  breakfast  containing  iron- 
fortified  cereal  at  this  time. 
Nevertheless,  the  Department  invites 
commenters  to  suggest  workable  three- 
item  breakfasts  that  would  address  the 
need  to  increase  the  iron  content  and 
that  might  be  considered  for  a  future 
rulemaking. 

To  aid  in  the  absorption  of  iron,  the 
Department  recommends  that  citrus  fruit 
or  juice  or  another  fruit  or  vegetable  or 
juice  high  in  Vitamin  C  be  served  daily. 
The  Department  solicits!  conunents  on 
whether  or  not  the  daily  service  of  a 
good  vitamin  C  source  should  be 
required. 

Offer  Versus  Serve 

This  proposed  rule  would  also  allow 
ischool  food  authorities  to  implement 


OVS  for  their  breakfast  programs. 
Students  could  then  be  allowed  to  refuse 
any  one  food  item  of  the  four  offered. 
This  proposal  is  intended  to  comply 
with  the  statutory  mandate  to  provide 
school  food  authorities  with  flexibilify 
and  to  reduce  plate  waste.  The 
Department  emphasizes,  however,  that 
schools  would  not  be  required  to 
implement  OVS:  this  decision  would  be 
purely  a  local  option.  The  Department 
would  prefer  that  children  accept  all 
items  in  a  four  item  breakfast  to  provide 
an  enhanced  level  of  nutrients. 
Nevertheless,  the  Department 
recognizes  that  requiring  all  children  to 
accept  all  four  items  might  result  in 
increase  plate  waste.  This  proposal, 
therefore,  will  enable  schools  to  avoid 
exessive  plate  waste  when  larger 
breakfasts  are  served.  OVS  will  also 
provide  schools  with  another  tool  for 
containing  costs. 

Technical  Amendments 

Finally,  the  Department  is  proposing 
several  technical  amendments  in  this 
rule.  A  breakfast  meal  pattern  chart 
would  be  included  in  §  220.8.  The  table 
would  update  existing  requirements  to 
include  the  proposed  provisions  and  is 
expected  to  clarify  the  meal  pattern 
requirements.  In  addition,  the  regulatory 
language,  induding  the  newly  added 
table,  is  revised  to  include  the 
provisions  of  the  previously  issued  final 
rule  that  allows  nuts  and  seeds  and  nut 
or  seed  butters  to  be  used  as  meat 
alternates  (51 FR 16807,  published  May 
7, 1986)  in  the  National  School  Lunch 
Program.  While  the  provisions  of  that 
rule  were  administratively  extended  to 
cover  the  breakfast  program,  no 
regulatory  changes  were  made  in  Part 
220  at  that  time  since  the  services  of 
meat/meat  alternates  in  the  breakfast 
program  is  a  recommendation,  not  a 
requirement. 

Child  Care  Food  Program 

The  Department  will  address  the 
Child  Care  Food  Program  separately  at  a 
later  date. 

List  of  Subjects  in  7  CFR  Part  220 

Food  assistance  programs.  School 
Breakfast  Program,  Grant  programs — 
social  programs.  Nutrition,  Children, 


Reporting  and  recordkeeping 
requirements,  Surplus  agriculture 
commodities. 

Accordingly,  7  CFR  Part  220  is 
proposed  to  be  amended  as  follows: 

PART  220-SCHOOL  BREAKFAST 
PROGRAM 

1.  The  authority  citation  for  Part  220  is 
revised  to  read  as  follows: 

Authority:  Sees.  4  and  10  of  the  Child 
Nutrition  Act  of  1966.  80  Stat.  886.  889  (42 
U.S.C.  1773, 1779),  unless  otherwise  noted. 

2.  In  5  220.8: 

a.  Paragraph  (a)  is  revised. 

b.  Paragraphs  (b)(1)  and  (b)(3)  are 
removed;  paragraph  (b)(2)  is 
redesignated  as  paragraph  (b)  and  a  title 
is  added  to  read  "Infant  meal  pattern";, 
and  previously  designated  paragraphs 
(b)(2)(i),  (iii)  are  redesignated  as 
paragraphs  (b)(1),  (2),  and  (3) 
respectively. 

§  220.8    Requirements  for  breakfast 

(a)(1)  Food  Components.  Except  as 
otherwise  provided  in  this  section  and 
in  any  appendix  to  this  part  a  breakfast 
eligible  for  Federal  cash  reimbursement 
shall  contain,  at  a  minimum,  the 
following  food  components  in  the 
quantities  specified  in  the  table  in 
paragraph  (a)(2)  of  this  section: 

(i)  A  serving  of  fluid  milk  served  as  a 
beverage  or  on  cereal  or  used  in  part  for 
each  purpose; 

(ii)  A  serving  of  fiiiit  or  vegetable  or 
both,  or  full-strength  fruit  or  vegetable 
juice;  and 

(iii)  Two  servings  from  one  of  the 
following  components  or  one  serving 
from  each: 

(A)  Bread/Bread  alternate. 

(B)  Meat/Meat  alternate. 

(2)  Minimum  required  breakfast 
quantities.  Except  as  otherwise 
provided  in  this  section  and  in  any 
appendix  to  this  part,  a  breakfast 
eligible  for  Federal  cash  reimbursement 
shall  contain  at  least  the  per  breakfast 
minimum  quantities  of  each  item  for  the 
age  and  grade  levels  specified  in  the 
following  table: 


School  Breakfast  Meal  Pattern— Required  Minimum  Serving  Sizes 


Food  components/itefns 


MILK  (Fhid): 

(As  a  twverage,  on  cereal,  or  botti) — ~ 

JUICE/FRUIT/VEGETABLE  ' 

Fruit  and/or  vegetable:  or  Full-strength:  Fruit  Juice  or  vegetat>le  Juice. 
BREAD/BREAD  ALTERNATIVES  « 

B^eed  (wtwle-grain  or  enrictted) — — 


Agetl  and2 


1/2  cup. 
1/4  cup. 
1/2  slice 


Ages  3. 4  artd  5 


3/4  cup. 
1/2  cup. 
1/2  slice 


Grades  K-12 


1/2  pint 
1/2  cup. 
1  slice. 
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School  Breakfast  Meal  Pattern— Required  Minimum  Serving  Sizes— Continued 


Food  components/ items 


Biscuit,  rod.  muffin  or  equal  serving  of  combed,  etc.  (wttotfr-nrain  or 
enriched  maol  or  flour). 

Cereal  (wtiole-grain  or  enriched  or  fortified) - 

MEAT/MEAT  ALTERNATES: 
Meat,  poiitry.  or  fish 

Egg.. 


Peanut  Butter  or  otr>er  nut  or  seed  butlers . 

Cooked  dry  t>eans  and  peaa. ~ 

Nuts  and/or  Seeds  (as  listed  In  program  guidance) . 


Agaal  W)d2 


1/2  serving _.. 

1/4  cup  or  1/3  cup  oz.. 


1/2  az. 
1/2  OB. 

1 

ITbsp.. 
2Ttap.. 


1/2  oz. 


Agee  3.  4  and  5 


1/2  serving 

1/3cupor  1/2oz.. 


1/2oz.. 
1/2  oz. 

1 

ITbsp.. 
2Tbsp.. 

1/2  02.. 


G«adaeK-12 


1  serving. 

3/4  cup  or1  OK. 

loe. 
loz. 

1 

2'nMp. 

4Tb8p. 
1  oz. 


'  A  cMms  juice  or  fruit  or  a  fruN  or  vegetable  or  juice  tftat  is  a  good  source  of  vitamin  C  (See  Menu  Planning  Quide  for  School  Food  Service— PA-1 260)  is 
recommend  to  be  offered  daily. 

*  See  Food  Buying  Guide  for  Child  Nutrition  Programs,  PA-1331  (1964)  lor  serving  sizes  lor  breads  artd  bread  alternates. 

*  No  more  than  one  ounce  of  nuts  and/ or  seeds  may  be  served  in  any  one  meal. 


(3)  Offer  Versus  Serve.  Each  school 
shall  o^er  its  students  all  four  required 
food  items  as  set  forth  under  paragraph 
(a)(1)  of  this  section.  At  the  option  of  the 
school  food  authority,  each  school  may 
allow  students  to  refuse  one  food  item 
from  any  component  that  the  student 
does  not  intend  to  consume.  The  refused 
item  may  be  any  of  the  four  items 
offered  to  the  student.  A  student's 
decision  to  accept  all  four  food  items  or 
to  decline  one  of  the  four  food  items 
shall  not  affect  the  charge  for  breakfast. 
***** 

3.  Appendix  A  of  Part  220  is  proposed 
to  be  amended  as  follows:  , 

A.  Paragraph  1(a)  is  revised. 

b.  The  third  and  fourth  sentences  of 
the  quotation  in  paragraph  1(b)  are 
removed,  and  a  new  sentence  is  added 
in  their  place.  The  addition  and  revision 
read  as  follows: 

Appendix  A — Alteniate  Foods  for  Meals 
Foimulated  Grain-Fniit  Products  { 

1.  *  *  * 

(a)  Formulated  grain-fruit  products  may  be 
used  to  meet  one  bread/bread  alternate  and 
the  fruit/vegetable  requirement  in  the 
breakfast  pattern  specified  in  §  220.&  | 

(b)  *  *  *  For  breakfasts,  it  meets  the 
requirements  for  fruit/vegetable/juice  and 
one  bread/bread  alternate.  *  *  * 
***** 

Anna  Koodratas, 

Administrator. 

Date:  May  17.  ig8& 
[FR  Doc.  88-11512  Filed  5-20-88;  8:45  am] 

aOJJNO  CODE  3410-30-M 

DEPARjyENT  OF  HEALTH  AND 
HtJMAN  SERVICES 

Sodel  Security  Administration 
20  CFR  Part  416 

Proliibition  on  Direct  Payment  of  Fees 

to  Representattves 

agency:  Social  Security  Administration, 

HHS. 


action:  Withdrawal  of  notice  of 
.proposed  rulemaking. 

summary:  We  are  withdrawing  the 
proposed  amendments  to  the  regulations 
which  were  published  in  the  Federal 
Register  on  March  17, 1987  (52  FR  8309), 
because  of  a  U.S.  Supreme  Court 
decision  which  eliminates  the  need  for 
over  proposed  rules. 
date:  The  withdrawal  is  effective  May 
23. 1988. 

pon  PuirraeR  inhnimation  contact: 

lack  Schanberger,  Room  3-B-4 
Operations  Building.  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (301) 
965-8471. 

SUPPLEMENTARY  INFORMATION:  We 

published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  to  clarify  our  policy 
of  not  withholding  a  recipient's  . 
retroactive  supplemental  security 
income  (SSI)  benefits  to  pay  a 
representative's  fees.  In  a  recent 
decision  [Bowen,  Secretary  of  Health 
and  Human  Services  v.  Galbreath,  56 
U.S.LW.  4187  (U.S.  Feb.  24, 1988)),  the 
U.S.  Supreme  Court  ruled  that  Federal 
courts  lack  the  authority  to  order  the 
Secretary  of  Health  and  Human  Services 
to  withhold  a  portion  of  past-due  SSI 
benefits  to  pay  attorneys'  fees  incurred 
in  title  XVI  cases.  This  decision 
reversed  the  judgment  of  the  U.S.  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 
in  Galbreath  v.  Bowen,  799  F.  2d  370  (8th 
Cir.  1986),  which  had  afHrmed  the 
district  court  order  that  required  the 
Secretary  to  withhold  a  portion  of  Ms. 
Galbreath's  past-due  SSI  benefits  to  pay 
her  attorney  fees. 

Because  of  the  Supreme  Court 
decision,  the  proposed  clarifying 
amendments  to  or  current  rules  in  20 
CFR  416.1520  and  416.1528  are  no  longer 
needed.  Accordingly,  the  NPRM 
published  in  the  Federal  Register  at  52 
FR  8309  on  March  17. 1987,  entitled 
Prohibition  on  Direct  Payment  of  Fees  to 
Representatives  is  withdrawn. 


Dated:  April  28. 198a 
Dorcas  R.  Hardy, 

Commissioner  of  Social  Security. 

Approved:  May  18, 1968. 
Don  M.  Newman, 

Acting  Secretary  of  Health  and  Human 
Services. 
[FR  Doc.  88-11364  Filed  5-20-88;  8:45  am] 

WUJNG  CODE  419»-11-ll 

DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 
36  CFR  Part  67 

Historic  Preeervatlon  Certification;  Tax 
Benefits 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Proposed  rule. 

summary:  This  proposed  rule  restates 
and  makes  amendments  to  the 
procedures  by  which  owners  desiring 
tax  benefits  for  rehabilitation  of  historic 
buildings  apply  for  certifications 
piusuant  to  section  48(g)  and  section 
170(h]  of  the  Internal  Revenue  Code  of 
1986.  These  tax  laws  require 
certifications  from  the  Secretary  of  the 
Interior  in  order  for  taxpayers  to  receive 
tax  benefits.  This  rule  establishes 
procediu'es  whereby  taxpayers  apply  for 
these  certifications.  This  nde  also 
establishes  procedures  to  qualify 
historic  properties  for  Federal  income 
and  estate  tax  deductions  for  charitable 
contributions  of  partial  interests  in  real 
property. 

DATE:  Written  comments  must  be 
delivered  or  mailed  by  July  22, 1988. 
ADDRESS:  Send  comments  to:  Associate 
Director,  Cultural  Resources,  National 
Park  Service,  U.S.  Department  of  the 
Interior,  P.O.  Box  37127,  Washington, 
DC  20013-7127. 
FOR  FURTHER  INFORMATION  CONTACT 

H.  Ward  Jandl  Chief,  Technical 
Preservation  Services  Branch, 


Preservation  Assistance  Division,  (202) 
343-9584,  or  Carol  D.  Shull,  Chief  of 
Registration,  National  Register  Branch, 
Interagency  Resources  Division,  (202) 
343-0536,  National  Park  Service,  P.O. 
Box  37127,  U.S.  Department  of  die 
Interior,  Washington,  DC.  20013-7127. 
SUPPLEMENTARY  INFORMATION:  On 
October  7, 1977,  a  final  rulemaking  was 
pubUshed  in  the  Federal  Register  (42  FR 
54648)  to  amend  Tide  36  of  die  Code  of 
Federal  Regulations  by  adding  a  new 
Part  67  coyceming  historic  preservation 
certifications  made  by  the  Secretary  of 
the  Interior  pursuant  to  the  Tax  Reform 
Act  of  1976  (Pub.  L.  94-455,  90  Stat. 
1519).  Between  February  1978  and  June 
1981,  this  ndemaking  was  designated 
and  transferred  to  Tide  36  CFR  Part 
1208. 

On  November  6, 1978,  the  Revenue 
Act  of  1978  (Pub.  L  95-600, 92  Stat  2828) 
became  law,  necessitating  amendments 
to  the  regulations.  Section  701(f)  of  this 
act  clarified  portions  of  section  2124  of 
the  Tax  Reform  Act  of  1976.  while 
section  315  provided  an  investment  tax 
credit  to  encoiuage  the  rehabilitation  of 
older  buildings.  Certifications  of 
rehabilitation  by  the  Secretary  were 
required  if  an  owner  chose  to  elect  the 
tax  credit  when  the  building  was  a 
"certified  historic  structure."  On 
December  19, 1980,  a  final  rulemaking 
was  published  in  the  Federal  Register 
(45  FR  83488)  incorporating  these 
changes  from  the  Revenue  Act  of  1978. 

On  December  17. 1980,  the  Tax 
Treatment  Extension  Act  of  1980  (Pub.  L. 
96-541,  94  Stat.  3204)  became  law, 
providing  a  three-year  extension  of  tax 
provisions  relating  to  historic 
preservation  and  revising  and  making 
permanent  rules  allowing  deductions  for 
charitable  contributions  of  qualified 
interests  in  real  property  for 
conservation  purposes.  On  August  31, 

1981,  the  Economic  Recovery  Tax  Act  of 
1981  (Pub.  L  97-34.  95  Stat.  172)  became 
law,  replacing  existing  tax  incentives  for 
historic  buildings  with  a  new  25  percent 
investment  tax  credit  and  repealing  and 
replacing  certain  tax  provisions 
contained  within  the  Tax  Reform  Act  of 
1976  and  the  Revenue  Act  of  1978. 
Additional  modifications  to  the  tax 
credits  were  made  in  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982  (Pub.  L 
97-248),  signed  into  law  September  3, 

1982.  On  March  12, 1984,  a  final 
rulemaking  was  published  in  the  Federal 
Register  (49  FR  9302)  to  incorporate 
changes  brought  about  by  the  legislation 
described  above  and  to  modify  the 


certification  process,  including  the 
estabUshment  of  a  fee  system  for  the 
processing  and  review  of  rehabilitation 
certification  requests. 

On  October  22, 1988,  the  Tax  Reform 
Act  of  1988  (Pub.  L.  99-514. 100  Stat. 
2085)  became  law,  replacing  existing  tax 
incentives  for  historic  buildings  with  a 
20  percent  investment  tax  credit. 

The  proposed  nde  incorporates 
changes  brought  about  by  the  Tax 
Reform  Act  of  1986,  but  Uie  certification 
process  a  taxpayer  must  follow  remains 
the  same  as  under  previous  regulations: 
The  taxpayer  continues  to  complete  an 
application  form,  which  is  then 
reviewed  by  the  State  Historic 
Preservation  Officer  (SHPO)  and  the 
National  Paric  Service  (NPS). 
Notification  as  to  certification  continues 
to  be  made  by  the  NPS  after  considering 
the  recommendations  of  SHPOs.  The 
proposed  nde  eliminates  the  system  of 
expedited  review  for  qualified  States  in 
existing  regulations.  The  change  reflects 
the  increased  reliance  by  the  NPS  on 
recommendations  from  all  SHPOs 
providing  evidence  of  a  thorough 
review.  In  such  cases  the 
recommendations  of  SHPOs  are 
generally  followed,  but  by  law  all 
certification  decisions  are  made  by  the 
Secretary,  and  the  decision  of  the 
Secretary  may  differ  fi-om  the 
recommendation  of  the  SHPO. 

In  addition,  the  proposed  rule 
reinstates  at  §  67.2  the  definition  of 
State  Historic  Preservation  Officer  as 
the  State  official  designated  to  act  as 
liaison  for  purposes  of  reviewing  and 
commenting  upon  historic  preservation 
certification  applications.  Section  67.3 
has  been  revised  to  make  clear  that  the 
NPS  decision  with  respect  to 
certification  is  made  on  the  basis  of  the 
written  descriptions  in  the  application 
form.  In  the  event  of  discrepancies 
between  the  application  form  and  other, 
supplementary  material  submitted  with 
it  (such  as  architectural  plans,  drawings 
and  specifications),  the  application  form 
shall  take  precedence.  The  penalties  for 
falsification  of  factual  representations  in 
the  application  have  also  been  specified. 
This  section  has  also  been  modified  to 
state  that  the  review  period  for 
certification  requests  is  30  days  at  the 
State  level  and  30  days  at  the  Federal 
level  upon  receipt  of  a  complete. 
adequately  documented  application. 
Such  time  periods  are  not  binding, 
however. 

With  respect  to  individual  listings  in 
the  National  Register  of  Historic  Places 


containing  more  than  one  building, 
§  67.4  has  been  revised  to  make  clear 
that  the  owner  must  request  a 
certification  of  significance  for  all  the 
buildings  in  such  listings,  and  to  clarify 
the  provision  in  existing  regulations 
concerning  buildings  judged  by  die 
Secretary  to  have  been  functionally 
related  historically  to  serve  an  overall 
purpose.  Such  structiu«8  will  be  treated 
as  a  single  certified  historic  structiu« 
when  rehabilitated  as  part  of  an  overall 
project.  A  sentence  has  been  added  to 
S  67.6  to  specify  that  for  projects 
involving  multiple  buildings  lacking  a 
historic  functional  relationship,  the 
certification  decision  will  be  made  for 
each  building  regardless  of  their 
grouping  for  ownership  or  development 
purposes. 

Section  67.4  has  been  revised  to 
require  that  an  owner  notify  the 
Secretary  of  any  substantial  damage  to 
a  certified  historic  structure  caused  by 
fire  or  other  reason  except  rehabihtation 
work  and  to  permit  the  Secretary  to 
withdraw  a  certification  of  significance. 
Section  67.4  has  also  been  revised  to 
make  clear  that  the  Secretary  may 
require  additional  specific  iidormation 
on  the  significance  of  a  building  that  is 
not  contained  in  the  National  Register 
documentation  in  order  to  issue 
certifications  of  significance  or 
nonsignificance  and  to  clarify  when 
determinations  of  significance  for 
buildings  covered  by  nonhistoric  surface 
material  will  be  made. 

Section  67.6  has  also  been  revised  to 
make  clear  that  the  Secretary  will 
reivew  a  rehabilitation  of  a  certified 
historic  structure  in  a  historic  district 
first  as  it  affects  the  structure  and 
second  as  it  affects  the  historic  district 
A  new  subparagraph  has  been  added  to 
this  section  covering  phased  projects; 
generally,  final  certification  of  phased 
projects  will  not  be  issued  until  all 
phases  have  been  completed. 

The  Secretary  of  the  Interior's 
Standards  for  Rehabilitation  given  as 
S  67.7  have  been  slightiy  modified  from 
language  in  existing  regulations.  The 
basic  preservation  principles  elucidated 
in  the  Standards,  however,  remain  the 
same.  The  changes  do  not  affect  the 
manner  in  which  the  Secretary 
determines  whether  a  rehabilitation 
project  is  consistent  with  the  historic 
character  of  the  structure  and  the 
district  in  which  it  is  located.  The 
Standards  continue  to  apply  to  historic 
buildings  of  all  materials,  construction 
types,  sizes,  and  occupancy,  to  the 
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exterior  and  the  interior  of  historic 
buildings,  to  attached,  adjacent,  or 
related  new  construction,  and  to  the  site 
and  environment  of  the  historic 
buildings  undergoing  rehabilitation. 
Additionally,  the  requirements  in 
existing  regulations  governing  existing 
external  walls  contained  in  the 
Economic  Recovery  Tax  Act  of  1981 
have  been  modified  to  reflect  the 
changes  enacted  by  the  Tax  Reform  Act 
of  1986. 

As  a  matter  of  usual  practice,  the 
Department  publishes  all  agency  rules 
for  comments  prior  to  making  them 
effective.  Because  these  rules  apply  to 
an  ongoing  program,  the  existing 
regulations  will  remain  in  place  until 
such  time  as  those  proposed  rules  are 
made  final.  The  Department  will  be 
receiving  comments  on  these  proposed 
rules  within  the  time  period  specified 
above  and  will  publish  final  rules  after 
consideration  of  comments. 

To  permit  a  public  understanding  of 
the  tax  consequences  of  certifications 
made  by  the  Siecretary  of  the  Interior, 
the  following  are  general  descriptions  of 
the  tax  provisions  contained  in  both 
current  and  prior  laws.  Tne  term 
"depreciable  property"  as  used  in  these 
descriptions  means  those  properties 
subject  to  the  allowance  for 
depreciation  under  section  167  of  the 
Internal  Revenue  Code  and  generally 
excludes  owner-occupied  homes. 

The  following  general  description  is 
given  of  the  tax  provisions  contained  in 
section  2124  of  the  Tax  Reform  Act  of 
1976: 

1.  Section  2124(a).  (section  191  of  the 
Internal  Revenue  Code  of  1954). 
Permitted  a  60-month  amortization  of 
certain  rehabilitation  expenses  made  in 
connection  with  qualified  depreciable 
properties.  This  provision  was  repealed 
by  the  Economic  Recovery  Tax  Act  of 
1981  and  expired  on  December  31, 1981; 

2.  Section  2124(b).  (section  280B  of  the 
Code).  Disallowed  a  deduction  for 
demolition  expenses  of  qualified 
depreciable  properties.  This  provision 
applied  to  demolitions  beginning  after 
June  30, 1976,  and  before  January  1, 1984; 

3.  Section  2124(c).  (section  167(n)  of 
the  Code).  Generally  precluded 
accelerated  depreciation  for  buildings 
on  the  site  of  qualified  depreciable 
properties.  This  provision  was  repealed 
by  the  Economic  Recovery  Tax  Act  of 
1981  and  expired  on  December  31, 1981; 

4.  Section  2124(d).  (section  167(o)  of 
the  Code).  Provided  special  depredation 
rules  for  qualified  rehabilitated 
property.  This  provision  was  repealed 
by  the  Economic  Recovery  Tax  Act  of 
1981  and  expired  on  December  31, 1981; 

5.  Section  2124(e).  (sections  170(f)(3) 
and  170(h),  2055(e)(2)  and  2522(c)(2)  of 


the  Code).  Amended  charitable 
contribution  deductions  on  income, 
estate,  and  gift  taxes  to  liberalize 
deductions  for  conservation  purposes 
including  the  preservation  of  historically 
important  land  areas  or  certified  historic 
structures. 

The  following  general  description  is 
given  of  the  tax  provisions  contained  in 
Section  315  of  the  Revenue  Act  of  1978: 

1.  Section  315.  (section  38  and  section 
48  of  the  Code).  Permitted  an  investment 
tax  credit  for  expenses  incurred  in 
rehabilitating  depreciable  properties. 
This  provision  was  replaced  effective 
January  1, 1982. 

The  following  general  description  is 
given  of  the  tax  provisions  contained  in 
section  6  of  the  Tax  Treatment 
Extension  Act  of  1980: 

1.  Section  6.  (section  170(f)(3)  and 
(section  170(h)  of  the  Code).  Permits 
charitable  contribution  deductions  for 
income,  estate,  and  gift  taxes  for 
qualified  conservation  contributions, 
including  contributions  of  a  qualified 
real  property  interest  in  a  historically 
important  land  area  or  certified  historic 
structure. 

The  following  general  description  is 
given  of  the  tax  provisions  contained  in 
section  212  and  section  214  of  the 
Economic  Recovery  Tax  Act  of  1981: 

1.  Section  212(a).  (section  46(b)  and 
section  48(g)  of  the  Code).  Permitted  a  25 
percent  investment  tax  credit  on 
rehabilitation  expenses  incurred  in 
connection  with  certified  rehabihtation 
of  a  certified  historic  structiire.  This 
provision  was  replaced  elective 
January  1, 1987,  with  a  20  percent 
investment  tax  credit  described  below. 

2.  Section  212(b).  (section  48(g)  of  the 
Code).  Precluded  use  of  a  15  percent 
(buildings  30-39  years  old)  or  20  percent 
(buildings  40  years  of  older)  investment 
tax  credit  for  a  rehabilitation  of  a 
building  within  a  registered  historic 
district  unless  the  building  is  certified  as 
not  being  of  historic  significance  to  the 
district. 

3.  Section  212(d].  Repealed  sections 
167(n),  167(o),  and  191  of  the  Code 
effective  January  1, 1982. 

The  following  general  description  is 
given  of  the  tax  provisions  contained  in 
section  251  of  the  Tax  Reform  Act  of 
1986,  which  also  redesignated  the 
Internal  Revenue  Code  of  1954  as  the 
Internal  Revenue  Code  of  1986: 

1.  Section  251(a).  (section  46(b)  and 
section  48(g)  of  the  Internal  Revenue 
Code  of  1986).  Permits  a  20  percent 
investment  tax  credit  on  rehabilitation 
expenses  incurred  from  January  1, 1987, 
in  connection  with  a  certified 
rehabilitation  of  a  certified  historic 
structure. 


2.  SecUon  251(b).  (Section  48(g)  of  the 
Code).  Precludes  use  of  a  10  percent 
(buildings  built  before  1936)  investment 
tax  credit  for  a  rehabilitation  of  a 
certified  historic  structure,  including 
buildings  within  a  registered  historic 
district,  unless  the  building  is  certified 
as  not  being  of  historic  significance  to 
the  district. 

The  provisions  described  above 
require  the  Secretary  of  the  Interior  to 
make  one  or  more  of  the  following 
classes  of  certifications: 

a.  Certified  Historic  Structures.  All  the 
tax  provisions  described  above  are 
related  to  so-called  certified  historic 
structures,  which  are  defined  as 
qualified  depreciable  buildings  that 
either  are  listed  in  the  National  Register 
or  are  located  within  a  registered 
historic  district  and  certified  by  the 
Secretary  as  contributing  to  the  historic 
significance  of  the  district.  For  piuposes 
of  other  rehabilitation  tax  credits 
available  under  section  48(g)  of  the 
Internal  Revenue  Code,  any  building 
located  in  a  registered  historic  district  is 
considered  a  certified  historic  structure 
unless  the  Secretary  of  the  Interior  has 
determined  that  the  building  is  not  of 
historic  significance  to  the  district. 

b.  Certified  Rehabilitations.  In  order 
for  the  tax  consequences  relating  to 
rehabilitation  to  accrue,  the  Secretary 
must  determine  not  only  that  the 
rehabilitation  was  undertaken  on  a 
certified  historic  structure  but  also  that 
it  meets  certain  standards  with  respect 
to  the  preservation  of  its  historic 
character. 

c.  Certified  Statutes  and  Certified 
State  or  Local  Historic  Districts. 
Qualified  historic  buildings  located  in 
historic  districts  designated  under  a 
statute  of  an  appropriate  State  or  local 
govenment  are  subject  to  the  tax 
consequences  discussed  above  if  the 
statute  is  certified  by  the  Secretary  as 
containing  criteria  which  will 
substantially  achieve  the  purposes  of 
preserving  and  rehabilitating  buildings 
of  historic  significance  to  the  district 
and  if  the  district  is  certified  by  the 
Secretary  as  meeting  substantially  all 
the  requirements  for  the  listing  of 
districts  in  the  National  Register. 

Section  6  of  the  Tax  Treatment 
Extension  Act  of  1980  (section  170(h)(4) 
of  the  Code),  which  explains  what 
properties  may  qualify  for  the  allowance 
of  deductions  for  contributions  of  partial 
interests  in  property,  lists  four 
definitions  for  the  term  "conservation 
purpose."  The  last  of  these  is  "the 
preservation  of  a  historically  important 
land  area  or  a  certified  historic 
structure."  For  purposes  of  this 
provision,  the  term  "certified  historic 


structure"  encompasses  nondepreciable 
structures  such  as  owner-occupied 
residences  as  well  as  depreciable 
structures  and  includes  the  parcels  of 
land  on  which  structures  stand. 

Historic  structures  within  registered 
historic  districts  may  qualify  for 
charitable  contributions  through  the 
certification  of  historic  s^ificance 
process  (S  67.4).  This  requirement  is 
consistent  with  the  provisions  of  the 
law. 

Additional  Coosideratioiu 

These  regulations  are  needed  in  order 
to  provide  guidance  to  the  public  as  well 
as  to  government  employees  responsible 
for  the  implementation  of  the  historic 
preservation  certification  process 
pursuant  to  section  48(g)  and  section 
170(h)  of  the  Internal  Revenue  Code  of 
1986.  Evaluation  of  the  effectiveness  of 
the  regulations  after  issuance  will  be 
based  upon  comments  received  from 
offices  within  the  Department  of  the 
Interior,  the  Department  of  the  Treasury 
and  the  Internal  Revenue  Service,  other 
government  agencies,  and  the  public. 

Compliance  With  Other  Laws 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  E.0. 12291.  These 
revisions  do  not  result  in  an  impact  on 
the  economy  of  $100  million  or  any  of 
the  other  effects  listed  in  the  Executive 
Order.  The  Department  certifies  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  The 
information  collection  requirements 
contained  in  the  application  and  in  this 
part  have  been  approved  by  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3507  and  assigned  clearance 
number  1924-0009. 

Environmental  Impact  Statement 

This  rulemaking  is  developed  imder 
the  authority  of  section  101(a)(1)  of  the 
National  Historic  Preservation  Act  of 
1966, 16  U.S.C.  470a-l(a)  (170  ed.),  as 
amended;  section  48(g)  of  the  Internal 
Revenue  Code  of  1986  (90  Stat.  1519,  as 
amended  by  100  Stat.  2085)  26  U.S.C. 
48(g)  and  section  170(h)  of  the  Internal 
Revenue  Code  of  1966  (94  Stat  3204)  26 
U.S.C.  170(h).  Such  procedures  have  no 
potential  for  significant  environmental 
impact  and  are  categorically  excluded 
from  the  requirement  for  compliance 
with  the  National  Environmental  Policy 
Act  Therefore,  it  is  hereby  determined 
that  this  rulemaking  does  not  constitute 
a  major  Federal  action  significanUy 
affecting  the  quality  of  the  human 
environment  and  that  no  detailed 
statement  pursuant  to  section  102(2)(c) 


of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332(2}(c}]  is 
required. 

Drafting  Information 

The  originators  of  these  procedures 
are  H.  Ward  Jandl,  Preservation 
Assistance  Division;  Carol  D.  Schull, 
Interagency  Resources  Division;  and 
Lars  A.  Hanslin.  Office  of  the  Solicitor. 

List  of  Subjects  in  36  CFR  Part  67 

Administrative  practice  and 
procedures.  Historic  preservation. 
Income  taxes. 

Williun  P.  Horn, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
Date:  February  23, 1988. 

In  consideration  of  the  foregoing 
comments,  36  CFR  Part  67  is  proposed  to 
be  revised  as  follows: 

PART  67— HISTORIC  PRESERVATION 
CERTIFICATIONS  PURSUANT  TO 
SECTION  48(g)  AND  SECTION  170(h) 
OF  THE  INTERNAL  REVENUE  CODE 
OF  1986 

Sec. 

67.1  Section  48(g)  and  section  170(h]  of  the 
Internal  Revenue  Code  of  1986. 

67.2  Definitions. 

67J    Introduction  to  certirications  of 
significance  and  rehabilitation  and 
information  collection. 

67.4  Certifications  of  historic  significance. 

67.5  Standards  for  Evaluating  Significance 
within  Registered  Historic  Districts. 

67.6  Certifications  of  rehabilitation. 

67.7  Standards  for  rehabilitation. 

67.8  Certification  of  statutes. 

67.9  Certifications  of  state  or  local  historic 
districts. 

67.10  Appeals. 

67.11  Feet  for  processing  rehabilitation 
certification  requests. 

Authority:  Sec.  101(a)(1)  of  the  National 
Historic  Preservation  Act  of  1966. 16  U.S.C. 
470a-l(a)  (170  ed.),  as  amended;  Sec.  48(g)  of 
the  Internal  Revenue  Code  of  1986  (90  Stat 
1519,  as  amended  by  100  Stat.  2085)  26  U.S.C. 
4S(g);  and  Sec.  170(h)  of  the  Internal  Revenue 
Code  of  1986  (94  Stat.  3204)  28  U.S.C.  170(h). 

S67.1    Section  48(g)  and  tect)on170(h)  Of 
the  Internal  Revenue  Cod*  of  1986. 

(a)  Section  48(g)  of  the  Internal 
Revenue  Code  of  1986,  90  Stat  1519,  as 
amended  by  100  Stat  2085,  and  section 
170(h)  of  the  Internal  Revenue  Code  of 
1986,  94  Stat  3204,  require  the  Secretary 
to  make  certifications  of  historic  district 
statutes  and  of  State  and  local  districts, 
certifications  of  significance,  and 
certifications  of  rehabilitation  in 
connection  with  certain  tax  incentives 
involving  historic  preservation.  These 
certification  responsibilities  have  been 
delegated  to  the  National  Park  Service 
(NPS);  the  following  five  regional  offices 


issue  certifications  for  the  States  listed 
below  them. 

Alaska  Regional  Office,  National  Park 
Service,  2525  Gambell  Street  Room  107, 
Anchorage,  Alaska  99503: 
Alaska 

Mid-Atlantic  Regional  Office, 
National  Park  Service,  U.S.  Customs 
House,  Sec(!)nd  Floor,  Second  and 
Chestnut  Streets,  Philadelphia, 
Pennsylvania  19106: 
Connecticut 
Delaware 

District  of  Columbia 
Indiana 
Maine 
Maryland 
Massachusetts 
Michigan 
New  Hampshire 
New  Jersey 
New  York 
Ohio 

Pennsylvania 
Rhode  Island 
Vermont 
Virginia 
West  Virginia 

Rocky  Mountain  Regional  Office, 
National  Park  Service,  12795  West 
Alameda  Parkway,  P.O.  Box  25287, 
Denver,  Colorado  80225: 
Colorado 
Illinois 
Iowa 
Kansas 
Minnesota 
Missouri 
Montana 
Nebraska 
New  Mexico 
Nordi  Dakota 
Oklahoma 
South  Dakota 
Texas 
Utah 

Wisconsin 
Wyoming 

Southeast  Regional  Office,  National 
Park  Service,  75  Spring  Sti«et  SW, 
AUanta,  Georgia  30303: 

Alabama 

Arkansas 

Florida  ,. , 

Georgia 

Kentucky 

Louisiana 

Mississippi 

North  Carolina 

Puerto  Rico 

South  Carolina 

Tennessee 

Virgin  Islands 

Western  Regional  Office,  National 
Park  Service,  450  Golden  Gate  Avenue, 
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P.O.  Box  36063.  San  Francisco, 

California  94102: 

Arizona 

California 

Hawaii 

Idaho 

Nevada 

Oregon 

Washington 

(b)  The  Washington  office  of  the  MPS 
establishes  program  direction  and 
considers  appeals  of  certification 
denials.  The  procedures  for  obtaining 
certifications  are  set  forth  below.  It  is 
the  responsibility  of  owners  wishing 
certifications  to  provide  sufficient 
documentation  to  the  Secretary  to  make 
certification  decisions.  These 
procedures,  upon  their  effective  date, 
are  applicable  to  future  and  pending 
certification  requests.  i 

(c)  States  receiving  Historic     ' 
Preservation  Fund  grants  from  the 
Department  participate  in  the  review  of 
requests  for  certification,  through 
recommendations  to  the  Secretary  by 
the  State  Historic  Preservation  Office 
(SHPO).  The  SHPO  acts  on  behalf  of  the 
State  in  this  capacity  and  not  as  an 
agent  of  the  Federal  government.  The 
PJPS  is  not  responsible  for  any  actions, 
errors  or  omissions  of  the  SHPO. 

(1)  Requests  for  certifications  and 
approvals  of  proposed  rehabilitation 
work  are  sent  by  an  owner  first  to  the 
appropriate  SHPO  for  review.  State 
comments  are  recorded  on  National 
Park  Service  Review  Sheets  (NPS  Forms 
10-168  (d)  and  (e))  and  are  carefully 
considered  by  the  Secretary  before  a 
certification  decision  is  made. 
Recommendations  of  States  with  i 
approved  State  programs  are  generally 
followed,  but  by  law,  all  certification 
decisions  are  made  by  the  Secretary, 
based  upon  professional  review  of  the 
application  and  related  information.  The 
decision  of  the  Secretary  may  differ 
from  the  recommendation  of  the  SHPO. 

(2)  A  State  may  choose  not  to 
participate  in  the  review  of  certification 
requests.  States  not  wishing  to 
participate  in  the  comment  process 
should  notify  the  Secretary  in  writing  of 
this  fact.  Owners  from  such 
nonparticipating  States  may  request 
certifications  by  sending  their 
applications  directly  to  the  appropriate 
NPS  regional  office  listed  above.  In  all 
other  situations,  certification  requests 
are  sent  first  to  the  appropriate  SHPO. 

(d)  The  Internal  Revenue  Service  is 
responsible  for  all  procedures,  legal 
determinations,  and  rules  and 
regulations  concerning  the  tax 
consequences  of  the  historic         ' 
preservation  provisions  described 
above.  Any  certification  made  by  the 


Secretary  pursuant  to  this  part  shall  not 
be  considered  as  binding  upon  the 
Internal  Revenue  Service  or  the 
Secretary  of  the  Treasury  with  respect 
to  tax  consequences  under  the  Internal 
Revenue  Code.  For  example, 
certifications  made  by  the  Secretary  do 
not  constitute  determinations  that  a 
structure  is  of  the  type  subject  to  the 
allowance  for  depreciation  under 
section  167  of  the  Code. 

§67.2    Definition*. 

As  used  in  these  regulations: 

"Certified  Historic  Structure"  means  a 
building  (and  its  structural  components} 
which  is  of  a  character  subject  to  the 
allowance  for  depreciation  provided  in 
section  167  of  the  Internal  Revenue 
Code  of  1986  which  is  either  individually 
listed  in  the  National  Registen  or 
located  in  a  registered  historic  district 
and  certified  by  the  Secretary  as  being 
of  historic  significance  to  the  district. 
Portions  of  larger  buildings,  such  as 
single  condominium  apartment  units,  are 
not  independently  considered  certified 
structures.  Rowhouses,  even  with 
abutting  or  party  walls,  are  considered 
as  separate  buildings.  For  purposes  of 
the  certification  decisions  set  forth  in 
this  part,  a  certified  historic  structure 
also  includes  the  site  and  environment 
of  the  structure.  For  purposes  of  the 
charitable  contribution  provisions  only, 
a  certified  historic  structure  need  not  be 
depreciable  to  qualify;  may  be  a 
structure  other  than  a  building;  may  also 
be  a  remnant  of  a  building  such  as  a 
facade,  if  that  is  all  that  remains;  and 
may  include  the  land  area  on  which  it  is 
located.  For  purposes  of  the  other 
rehabilitation  tax  credits  under  section 
48(g)  of  the  Internal  Revenue  Code,  any 
building  located  in  a  registered  historic 
district  is  considered  a  certified  historic 
structure  so  that  other  rehabilitation  tax 
credits  are  not  available;  exemption 
from  this  provision  can  generally  occur 
only  if  the  Secretary  has  determined, 
prior  to  the  rehabilitation  of  the 
building,  that  it  is  not  of  historic 
significance  to  the  district. 

"Certified  Rehabilitation"  means  any 
rehabilitation  of  a  certified  historic 
structure  which  the  Secretary  has 
certified  to  the  Secretary  of  the  Treasury 
as  being  consistent  with  the  historic 
character  of  the  certified  historic 
structure  and,  where  applicable,  with 
the  district  in  which  such  structure  is 
located. 

"Duly  Authorized  Representative" 
means  a  State  or  locality's  Chief  Elected 
Official  or  his  or  her  representative  who 
is  authorized  to  apply  for  certification  of 
State/local  statutes  and  historic 
districts. 


"Historic  District"  means  a 
geographically  definable  area,  urban  or 
rural,  that  possesses  a  significant 
concentration,  linkage  or  continuity  of 
sites,  buildings,  structures  or  objects 
united  historically  or  aesthetically  by 
plan  or  physical  development.  A  district 
may  also  comprise  individual  elements 
separated  geographically  during  the 
period  of  significance  but  linked  by 
association  or  function. 

"Inspection"  means  a  visit  by  an 
authorized  representative  of  the 
Secretary  or  a  SHPO  to  a  certified 
historic  structiu«  for  the  purposes  of 
reviewing  and  evaluating  the 
significance  of  the  structure  and  the 
ongoing  or  completed  rehabiUtation 
work. 

"National  Register  of  Historic  Places" 
means  the  National  Register  of  districts, 
sites,  buildings,  structures,  and  objects 
significant  in  American  history, 
architecture,  archeology,  engineering, 
and  culture  that  the  Secretary  is 
authorized  to  expand  and  maintain 
pursuant  to  section  101(a)(1)  of  the 
National  Historic  Preservation  Act  of 
1966,  as  amended. 

"National  Register  Program"  means 
the  survey,  planning,  and  registration 
program  tiiat  is  administered  by  the 
Secretary  pursuant  to  section  101(a)(1) 
of  the  National  Historic  Preservation 
Act  of  1966.  as  amended.  The 
procedures  of  the  National  Register 
program  appear  in  36  CFR  Part  60,  et 
seq. 

"Owner"  means  a  person,  partnership, 
corporation,  or  public  agency  holding  a 
fee-simple  interest  in  a  building  or  any 
other  person  or  entity  recognized  by  the 
Internal  Revenue  Code  for  purposes  of 
the  applicable  tax  benefits. 

"Registered  Historic  District"  means 
any  district  listed  in  the  National 
Register  or  any  district  (a)  which  is 
designated  under  a  State  or  local  statute 
which  has  been  certified  by  the 
Secretary  as  containing  criteria  which 
will  substantially  achieve  the  purpose  of 
preserving  and  rehabilitating  buildings 
of  significance  to  the  district,  and  (b) 
which  is  certified  by  the  Secretary  as 
meeting  substantially  all  of  the 
requirements  for  the  listing  of  districts  in 
the  National  Register. 

"Rehabilitation"  means  the  process  of 
returning  a  building  or  buildings  to  a 
state  of  utility,  through  repair  or 
alteration,  which  makes  possible  an 
efficient  use  while  preserving  those 
portions  and  features  of  the  building  and 
its  site  and  environment  which  are 
significant  to  its  hiiitoric.  architectural, 
and  cultural  values  as  determined  by  the 
Secretary. 


"Secretary"  means  the  Secretary  of 
the  Interior  or  the  designee  authorized  to 
cdrry  out  his  responsibilities. 

"Standards  for  RehabiUtation"  means 
the  secretary's  Standards  for 
Rehabilitation  set  forth  in  S  67.7  hereof. 

"State  Historic  Preservation  Officer" 
(SHPO)  means  the  official  within  each 
State  designated  by  the  Governor  or  a 
State  statute  to  act  as  liaison  for 
purposes  of  administering  historic 
preservation  programs  within  that  State. 

"State  or  Local  Statute"  means  a  law 
of  a  State  or  local  govenunent 
designating,  or  providing  a  method  for 
the  designation,  of  historic  district  or 
districts. 

§  67.3    Introductions  to  certifications  of 
signlflcaneo  and  r«lwt)iHtation  and 
Infofmation  colisction. 

(a)  Who  may  apply: 

(1)  Ordinarily,  only  the  fee  simple 
owner  of  the  building  in  question  may 
apply  for  the  certifications  described  in 
SS  67.4  and  67.6  hereof.  If  an  application 
for  an  evaluation  of  significance  or 
rehabilitation  project  is  made  by 
someone  other  than  the  fee  simple 
owner,  however,  the  application  must  be 
accompanied  by  a  written  statement 
from  the  fee  simple  owner  indicating 
that  he  or  she  is  aware  of  the 
application  and  has  no  objection  to  the 
request  for  certification. 

(2)  Upon  request  of  a  SHPO  the 
Secretary  may  determine  whether  or  not 
a  particular  building  located  within  a 
registered  historic  district  qualifies  as  a 
certified  historic  structure.  The 
Secretary  shall  do  so,  however,  only 
after  notifying  the  fee  simple  owner  of 
record  of  the  request,  informing  such 
owner  of  the  possible  tax  consequences 
of  such  a  decision,  and  permitting  the 
property  owner  a  30-day  time  period  to 
submit  written  comments  to  the 
Secretary  prior  to  decision.  Such  time 
period  for  comment  may  be  waived  by 
the  fee  simple  owner. 

(3)  The  Secretary  may  undertake  the 
certifications  described  in  §  §  67.4  and 
67.6  on  his  own  initiative  after  notifying 
the  fee  simple  owner  and  the  SHPO  and 
allowing  a  comment  period  as  specified 
in  §  67.3(a)(2). 

(4)  Owners  of  buildings  which  appear 
to  meet  National  Register  criteria  but 
are  not  yet  listed  in  the  National 
Register  or  which  are  located  within 
potential  historic  districts  may  request 
preliminary  determinations  from  the 
Secretary  as  to  whether  such  buildings 
may  qualify  as  certified  historic 
structures  when  and  if  the  buildings  or 
the  potential  historic  districts  in  which 
they  are  located  are  listed  in  the 
National  Register.  Preliminary 
detenninations  may  also  be  requested 


for  buildings  outside  the  period  or  area 
of  significance  of  registered  historic 
districts  as  specified  in  §  67.5(c) 
Procedures  for  obtaining  these 
determinations  shall  be  the  same  as 
those  described  in  S  67.4.  Such 
determinations  are  preliminary  only  and 
are  not  binding  on  the  Secretary. 
Preliminary  determinations  of 
significance  will  be  made  final  as  of  the 
date  of  the  listing  of  the  individual 
building  or  district  in  the  National 
Register.  For  buildings  outside  the 
period  or  area  of  significance  of  a 
registered  historic  district  preliminary 
determinations  of  significance  will  be 
made  final,  except  as  provided  below, 
when  the  district  documentation  of  file 
with  the  NPS  is  formally  amended.  If 
during  review  of  a  request  for 
certification  of  rehabihtation,  it  is 
determined  that  the  building  does  not 
contribute  to  the  significance  of  the 
district  because  of  charges  which 
occurred  after  the  preliminary 
determination  of  significance  was  made, 
certified  historic  structure  designation 
will  be  denied. 

(5)  Owners  of  building  not  yet 
designated  certified  historic  structures 
may  obtain  determinations  firom  the 
Secretary  on  whether  or  not 
rehabilitation  proposals  meet  the 
Secretary's  Standards  for  Rehabilitation. 
Such  determinations  will  be  made  only 
when  the  owner  has  requested  a  . 
preliminary  determination  of  the 
significance  of  the  building  as  described 
in  paragraph  (a)(4)  of  this  section  and 
such  request  for  determination  has  been 
acted  upon  by  the  NPS.  Final 
certifications  of  rehabilitation  will  be 
issued  oidy  to  owners  of  certified 
historic  structures.  Procedures  for 
obtaining  these  detenninations  shall  be 
the  same  as  these  described  in  §  67.6. 

(b)  How  to  apply: 

(1)  Requests  for  certifications  of 
historic  significance  and  of 
rehabilitation  shall  be  made  on  Historic 
Preservation  Certification  Applications 
(NPS  Form  No.  10-168).  The  information 
collection  requirements  contained  in  the 
application  and  in  this  part  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507  and 
assigned  clearance  number  1024-0009. 
Part  1  of  the  application  shall  be  used  in 
requesting  a  certification  of  historic 
significance  or  nonsignificance  and 
preliminary  determinations,  while  Part  2 
shall  be  used  in  requesting  an 
evaluation  of  a  proposed  rehabilitation 
project  or  a  certification  of  a  completed 
rehabilitation  project.  Information 
contained  in  the  application  is  required 
to  obtain  a  benefit. 

(2)  Application  forms  are  available 
from  NPS  regional  offices  or  the  SHPOs. 


(3)  Requests  for  certifications, 
preliminary  determinations,  and 
approvals  of  proposed  rehabilitation 
projects  shall  be  sent  to  the  SHPO  in 
participating  States.  Requests  in 
nonparticipating  States  shall  be  sent 
directly  to  the  Appropriate  NPS  regional 
office. 

(4)  Generally  reviews  of  certification 
requests  are  concluded  within  60  days  of 
receipt  of  a  complete,  adequately 
documented  application,  as  defined  in 
§§  67.4  and  67.6  (30  days  at  the  State 
level  and  30  days  at  the  Federal  level). 
Where  a  State  has  chosen  not  to 
participate  in  the  review  process,  review 
by  the  NPS  generally  is  concluded 
within  60  days  of  receipt  of  a  complete, 
adequately  documented  application. 
Where  adequate  documentation  is  not 
provided,  the  owner  will  be  notified  of 
the  additional  information  needed  to 
undertake  or  complete  review.  The  time 
periods  in  this  part  are  based  on  the 
receipt  of  a  complete  application;  they 
will  be  adhered  to  as  closely  as  possible 
and  are  defined  as  calendar  days.  They 
are  not  however,  considered  to  be 
mandatory,  and  the  failure  to  complete 
review  within  the  designated  periods 
does  not  waive  or  alter  any  certification 
requirement. 

(5)  Approval  of  applications  and 
amendments  to  applications  is  conveyed 
only  in  writing  by  duly  authorized 
officials  of  the  NPS  acting  on  behalf  of 
the  Secretary.  Decisions  with  respect  to 
certifications  are  made  on  the  basis  of 
the  descriptions  in  the  application  form. 
In  the  event  of  any  discrepancy  between 
the  application  form  and  other, 
supplementary  material  submitted  with 
it  (such  as  architectural  plans,  drawings, 
specifications,  etc.),  the  application  form 
shall  take  precedence.  Falsification  of 
factual  representations  in  the 
application  is  subject  to  criminal 
sanctions  of  up  to  $10,000  in  fines  or 
imprisonment  for  up  to  five  years 
pursuant  to  18  U.S.C.  1001. 

(6)  It  is  the  owner's  responsibility  to 
notify  the  Secretary  if  application 
reviews  are  not  completed  within  the 
time  periods  specified  above.  The 
Secretary  in  turn  will  consult  with  the 
appropriate  office  to  ensure  that  the 
review  is  completed  in  as  timely  manner 
as  possible  in  the  circumstances. 

(7)  Although  certifications  of 
significance  and  rehabilitation  are 
discussed  separately  below,  owners  are 
encouraged  to  submit  Part  1  of  the 
Historic  Preservation  Certification 
Application  prior  to,  or  with.  Part  2.  Part 
2  of  the  application  will  not  be 
processed  until  an  adequately 
documented  Part  1  is  on  file  and  acted 
upon  unless  the  building  is  already  a 
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certified  historic  structure.  Reviews  of 
rehabilitation  projects  will  also  not  be 
undertaken  if  the  owners  has  objected 
to  the  listing  of  the  building  in  the 
National  Register. 

S67.4    Certifications  of  historic 
•ignificanc*. 

(a)  Requests  for  certifications  of 
historic  significance  should  be  made  by 
the  owner  to  determine — 

(1)  That  a  building  located  within  a 
registered  historic  district  is  of  historic 
significance  to  such  district:  or        | 

(2)  That  a  building  located  within  a 
registered  historic  district  is  not  of 
historic  significance  to  such  district;  or 

(3)  That  a  building  not  yet  on  the 
National  Register  appears  to  meet  i 
National  Register  criteria;  or 

(4)  That  a  building  located  within  a 
potential  historic  district  appears  to 
contribute  to  the  significance  of  sudi 
district. 

(b]  If  a  building  is  individually  listed 
in  the  National  Register  it  automatically 
is  considered  a  certified  historic 
structure,  except  as  provided  below. 

(1)  To  determine  whether  or  not  a 
building  is  individually  listed  or  is  part 
of  a  district  in  the  National  Register,  the 
owner  may  consult  the  listing  of 
National  Register  properties  in  the 
Federal  Register  (found  in  most  large 
libraries),  or  contact  the  appropriate 
SHPO  for  ciurent  information. 

(2)  If  the  building  is  individually  listed 
in  the  National  Register  and  the  owner 
beheves  it  has  lost  the  characteristics 
which  caused  it  to  be  nominated  and 
therefore  wishes  it  delisted,  the  owner 
should  refer  to  the  delisting  procedures 
ouUined  in  36  CFR  Part  60. 

(3)  Some  individual  Ustings  in  the 
National  Register  include  more  than  one 
building.  In  such  cases,  the  owner  must 
submit  a  Part  1  which  describes  all  of 
the  buildings  within  the  listing.  The 
Secretary  will  utilize  the  Standards  for 
Evaluating  Significance  within 
Registered  Historic  Districts  (§  67.5)  for 
the  purpose  of  determining  which  of  the 
buildings  included  within  the  Hsting  are 
of  historic  significance  to  the  property. 
In  the  event  that  the  individually  listed 
property  has  been  subdivided  into  more 
than  one  ownership  parcel  after  the  date 
of  listing  or  in  the  event  the  listing 
contains  an  extraordinary  number  of 
buildings,  an  owner  may  request  from 
the  NPS  a  written  waiver  bom  this 
requirement  and  specific  instructions  as 
to  which  buildings  must  be  described. 

(4)  Owners  shall  report  to  the 
Secretary  any  substantial  alterations  or 
damage  to  a  certified  historic  structure. 
The  Secretary  may  withdraw  a 
certification  of  significance,  upon  thirty 
days  notice  to  the  owner,  if  a  building  or 


its  site  and  environment  has  been 
damaged  by  fire  or  other  causes  (other 
than  rehabilitation  work),  effective  as  of 
the  date  of  the  occiurence.  For  damage 
caused  by  unacceptable  rehabilitation 
work,  see  38  CFR  67.6(f). 

(c)  If  a  building  is  located  within  the 
boundaries  of  a  registered  historic 
district  and  the  owner  wishes  the 
Secretary  to  certify  whether  the  building 
contributes  or  does  not  contribute  to  the 
historic  significance  of  the  district  or  if 
the  owner  is  requesting  a  preliminary 
determination  of  significance  in 
accordance  with  S  67.3(a)(4),  the  owner 
must  complete  Part  1  of  the  Historic 
Preservation  Certification  AppUcation 
according  to  instructions  accompanying 
the  application.  Such  documentation 
includes  but  is  not  limited  to: 

(1)  Name  and  mailing  address  of 
ownen 

(2)  Name  and  address  of  building; 

(3)  Name  of  historic  district; 

(4)  Current  photographs  of  building; 
photographs  of  the  building  prior  to 
alteration  if  rehabilitation  has  been 
completed;  photograph(s]  showing  the 
building  along  with  adjacent  buildings 
and  structures  on  the  street;  and 
photographs  of  interior  features  and 
spaces  adequate  to  dociunent 
significance; 

(5)  Brief  description  of  appearance 
including  alterations,  distinctive 
features  and  spaces,  and  date(s]  of 
construction; 

(6)  Brief  statement  of  significance 
summrizing  how  the  building  reflects  the 
values  that  give  the  district  its 
distinctive  historical  and  visual 
character,  and  explaining  any 
significance  attached  to  the  building 
itself  (i.e.,  unusual  building  techniques, 
important  event  that  took  place  there, 
etc.). 

(7)  Sketch  map  clearly  delineating 
building's  location  within  the  district; 
and 

(8)  Signature  of  fee  simple  owner 
requesting  or  concurring  in  a  request  for 
evaluation. 

(d)  Properties  containing  more  than 
one  building  where  the  buildings  are 
judged  by  the  Secretary  to  have  been 
functionally  related  historically  to  serve 
an  overall  purpose,  such  as  a  mill 
complex  or  a  residence  and  carriage 
house,  will  be  treated  as  a  single 
certified  historic  structive,  whether  the 
property  is  individually  listed  in  the 
National  Register  or  is  located  within  a 
registered  historic  district  when 
rehabilitated  as  part  of  an  overall 
project.  Buildings  that  are  functionally 
related  historically  are  those  which  have 
functioned  together  to  serve  an  overall 
purpose  during  the  property's  period  of 
significance.  For  questions  concerning 


demolition  of  separate  structures  as  part 
of  an  overall  rehabilitation  project,  see 
S  67.6.  In  the  case  of  buildii^  within  a 
registered  historic  district  tiiat  are 
judged  to  be  functionally  related 
historically,  the  fimctional  unit  as  well 
as  its  component  buildings  will  be 
evaluated  to  determine  if  they 
contribute  both  to  the  unit  and  to  the 
historic  significance  of  the  district  as  in 
§  67.4(h). 

(e)  Applications  for  preliminary 
determinations  for  individual  listing 
must  show  how  the  building  individually 
meets  the  National  Register  Criteria  for 
Evaluation.  An  application  for  a  building 
located  in  a  potential  historic  district 
must  document  how  the  district  meets 
the  criteria  and  how  the  building 
contributes  to  the  significance  of  that 
district.  An  application  for  a  preliminary 
determination  for  building  in  a 
registered  historic  district  which  is 
outside  the  period  or  area  of 
significance  in  the  district 
documentation  on  file  with  the  NPS 
must  document  and  justify  the  expanded 
significance  of  the  district  and  how  the 
building  contributes  to  the  significance 
of  the  district  or  document  the 
individual  significance  of  the  building. 
Applications  must  contain  substantially 
the  same  level  of  documentation  as 
National  Register  nominations,  as 
specified  in  36  CFR  Part  60  and  National 
Register  Bulletin  16,  "Guidelines  for 
Completing  National  Register  of  Historic 
Places  Forms"  (available  from  SHPOs 
and  NPS  regional  offices).  Applications 
must  also  include  written  assurance 
from  the  State  that  the  district 
nomination  is  being  revised  to  expand 
its  significance  or,  for  certified  districts, 
written  assurance  from  the  duly 
authorized  representative  that  the 
district  documentation  is  being  revised 
to  expand  its  significance.  Owners 
should  understand  that  confirmation  of 
intent  to  nominate  by  a  State  does  not 
constitute  listing  in  the  National 
Register,  nor  does  it  constitute  a    * 
certification  of  significance  as  required 
by  law  for  Federal  tax  incentives. 
Owners  should  further  understand  that 
they  are  proceeding  at  their  own  risk.  In 
the  event  that:  The  building  or  district  is 
not  listed  in  the  National  Register  for 
procedural,  substantive  or  odier 
reasons;  district  dociunentation  is  not 
formally  amended;  or  the  significance  of 
the  building  has  been  lost  as  a  result  o^ 
alterations  or  damage,  final 
certifications  will  not  be  issued.  The 
SHPO  for  National  Register  districts  and 
the  duly  authorized  representative  in  the 
case  of  certified  districts  must  submit 
documentation  and  have  it  approved  by 
the  NPS  to  amend  the  National  Register 


nomination  or  certified  district  before 
the  preliminary  certification  of 
significance  can  become  final. 

(f)  For  purposes  of  the  other 
rehabiUtation  tax  credits  under  section 
48(g)  of  the  Internal  Revenue  Code, 
buildings  within  registered  historic 
districts  are  presumed  to  contribute  to 
the  significance  of  such  districts  unless 
certified  as  nonsignificant  by  the 
Secretary.  Owners  of  nonhistoric 
buildings  within  registered  historic 
districts,  therefore,  must  obtain 
certification  of  nonsignificance  in  order 
to  qualify  for  those  investment  tax 
credits.  If  an  owner  begins  or  completes 
a  substantial  alteration  (within  the 
meaning  of  Sec.  167(n)  of  the  Internal 
Revenue  Code)  of  a  building  in  a 
registered  historic  district  without 
knowledge  of  requirements  for 
certification  of  nonsignificance,  he  or 
she  may  request  certification  that  the 
building  was  not  of  historic  significance 
to  the  district  prior  to  substantial 
alteration  in  the  same  manner  as  stated 
in  S  67.4(c).  The  owner  should  be  aware, 
however,  of  the  requirements  under 
section  48(g)  of  the  Internal  Revenue 
Code  that  the  taxpayer  must  certify  to 
the  Secretary  of  the  Treasury  that  at  the 
beginning  of  such  substantial  alteration, 
he  or  she  in  good  faith  was  not  aware  of 
the  certification  requirement  by  the 
Secretary  of  thd  Interior. 

(g)  If  a  building'is  to  be  moved  as  part 
of  a  rehabilitation  for  which  certification 
is  sought  the  owner  must  follow 
different  procedures  depending  on 
whether  the  building  is  individually 
listed  in  the  National  Register  or  is 
within  a  registered  historic  district 
When  a  building  is  moved,  every  effort 
should  be  made  to  reestablish  its 
historic  orientation,  immediate  setting, 
and  general  environment.  Moving  a 
building  may  result  in  delisting  of  a 
National  Register  building  or,  for 
buildings  %vithin  a  registered  historic 
district  denial  or  revocation  of  a 
certification  of  significance; 
consequently,  a  moved  building  may,  in 
certain  circumstances,  be  ineligible  for 
rehabilitation  certification. 

(1)  Documentation  must  be  submitted 
that  demonstrates:  (i)  The  effect  of  the 
move  oiT  the  building's  integrity  and 
appearance  (any  proposeed  demolition, 
proposed  changes  in  foundations,  etc.); 
(ii)  photographs  of  the  site  and  general 
environment  of  the  proposed  site;  (iii) 
evidence  that  the  proposed  site  does  not 
possess  historical  significance  that 
would  be  adversely  affected  by  the 
moved  building;  (iv)  the  effect  of  the 
move  on  the  distinctive  historical  and 
visual  character  of  the  district  where 


applicable;  and  (v)  the  method  be  used 
for  moving  the  building. 

(2)  For  buildings  individually  listed  in 
the  National  Register,  the  procedures 
contained  in  36  CFR  Part  60  must  be 
followed  prior  to  the  move,  or  the 
building  will  be  removed  from  the 
National  Register,  will  not  be  considered 
a  certified  historic  structiu^,  and  will 
have  to  be  renominated  for  listing.  The 
owner  may  submit  a  Part  1  in  order  to 
receive  a  preliminary  determination 
from  the  NPS  of  whether  a  move  will 
cause  the  property  to  be  delisted. 
However,  preliminary  approval  of  such 
a  Part  1  does  not  satisfy  the 
requirements  of  36  CFR  Part  60.  The 
SHPO  must  follow  the  remaining 
procedures  in  that  regulation  so  that  the 
NPS  can  determine  that  the  moved 
building  will  remain  listed  in  the 
National  Register  and  retain  its  status  as 
a  certified  historic  structure. 

(3)  If  an  owner  moves  (or  proposes  to 
move)  a  building  into  a  registered 
historic  district  or  moves  (or  proposes  to 
move)  a  building  elsewhere  within  a 
registered  historic  district,  a  Part  1 
containing  the  required  information 
described  in  subparagraph  (1)  above 
must  be  submitted.  The  building  to  be 
moved  will  be  evaluated  to  determine  if 
it  contributes  to  the  historic  significance 
of  the  district  both  before  and  after  the 
move  as  in  S  67.4(h). 

(h)  Buildings  within  registered  historic 
districts  will  be  evaluated  to  determine 
if  they  contribute  to  the  historic 
significance  of  the  district  by  application 
of  the  Secretary's  Standards  for 
Evaluating  Significance  within 
Registered  Historic  Districts  as  set  forth 
in  S  67.5. 

(i)  Once  the  significance  of  a  building 
located  within  a  registered  historic 
district  or  a  potential  historic  district 
has  been  determined  by  the  Secretary, 
written  notification  wiU  be  sent  to  the 
owner  and  the  SHPO  in  the  form  of  a 
certification  or  significance  or 
nonsignificance. 

§67.5    Standards  for  Evaluating 
Significanc*  within  Raglstarad  Historic 
Districts. 

(a)  Buildings  located  within  registered 
historic  districts  are  reviewed  by  the 
Secretary  to  determine  if  they  contribute 
to  the  historic  significance  of  the  district 
by  applying  the  following  Standards  for 
Evaluating  Significance  within 
Registered  Historic  Districts. 

(1)  A  building  contributing  to  the 
historic  significance  of  a  district  is  one 
which  by  location,  design,  setting, 
materials,  workmanship,  feeling  and 
association  adds  to  the  district's  sense 
of  time  and  place  and  historical 
development 


(2)  A  building  not  contributing  to  the 
historic  significance  of  a  district  is  one 
which  does  not  add  to  the  district's 
sense  of  time  and  place  and  historical 
development  or  one  where  the  location, 
design,  setting,  materials,  woikmanship, 
feeling  and  association  have  been  so 
altered  or  have  so  deteriorated  that  the 
overall  integrity  of  the  building  has  been 
irretrievably  lost. 

(3)  Ordinarily  buildings  that  have 
been  built  within  the  past  50  years  shall 
not  be  considered  to  contribute  to  the 
significance  of  a  district  unless  a  strong 
justification  concerning  their  historical 
or  architectiu-al  merit  is  given  or  the 
historical  attributes  of  the  district  are 
considered  to  be  less  than  50  years  old. 

(b)  A  condemnation  order  may  be 
presented  as  evidence  of  physical 
deterioration  of  a  building  but  will  not  of 
itself  be  considered  sufficient  evidence 
to  warrant  certification  of 
nonsignificance  for  loss  of  integrity.  In 
certain  cases  it  may  be  necessary  for  the 
owner  to  submit  a  structural  engineer's 
report  to  help  substantiate  physical 
deterioration  and/or  structural  damage. 

(c)  Certifications  of  significance  and 
nonsignificance  are  made  on  the  basis  of 
the  application  documentation  and 
existing  National  Register 
documentation.  Statements  of 
significance  of  particular  buildings  as 
generally  contained  in  National  Register 
documentation  are  not  conclusive  for 
purposes  of  this  part  and  are  not  to  be 
reUed  upon  by  an  owner  in  light  of  the 
additional  specific  information  required 
in  applications  for  certifications  of 
significance  or  nonsignificance.  In  the 
event  that  a  certification  request  is 
received  for  a  building  which  is  outside 
a  district's  established  period  or  area  of 
significance,  a  preliminary 
determination  of  significance  will  only 
be  issued  if  the  request  includes 
adequate  documentation  to  support  the 
revision  and  if  there  is  written 
assurance  fit)m  the  SHPO  that  the 
district  nomination  in  question  is  being 
revised  to  expand  its  significance  or  for 
certified  districts,  written  assurance 
from  the  duly  authorized  representative 
that  the  district  documentation  is  being 
revised  to  expand  the  significance.  Final 
certifications  will  be  issued  when  the 
district  documentation  is  officially 
amended  unless  the  significance  of  the 
building  has  been  lost  as  a  result  of 
alteration  or  damage.  For  procedures  on 
amending  listings  to  the  National 
Register,  consult  the  appropriate  SHPO 
or  NPS  regional  office. 

(d)  Where  rehabilitation  credits  are 
sought  certifications  of  significance  will 
be  made  on  the  appearance  and 
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condition  of  the  building  bef(ve      < 
rehabilitation  was  begun.  I 

(e)  In  cases  where  a  nonhistone 
surface  material  obscures  a  facade,  it 
may  be  necessary  for  the  owner  to 
remove  a  portion  of  the  surface  material 
prior  to  requesting  certifications  so  that 
a  determination  of  significance  can  be 
made.  If  the  obscured  facade  has 
substantially  retained  historic  integrity, 
and  the  building  otherwise  is  considered 
contributing  to  the  historic  district  the 
building  will  be  determined  a  certified 
historic  structure  upon  removal  of  die 
obscuring  surface  material;  and  will  be 
considered  as  of  historic  significance  to 
the  district,  if  otherwise  qualified,  even 
with  the  obscuring  material  intact  fior 
purposes  of  the  determinations 
described  in  S  67.4(a)(2)  hereof. 

(f)  Additional  guidance  on 
certifications  of  historic  significance  is 
available  from  SHPOs  and  NFS  regional 
offices.  I 

§674    CsrtMcationsofrsluiMlttatloa 

(a)  Owners  who  want  rehabilitation 
projects  for  certified  historic  structures 
to  be  certified  by  the  Secretary  as  being 
consistent  with  the  historic  character  of 
the  structure,  and,  where  applicable,  the 
district  in  which  the  structiu-e  is  located, 
thus  qualifying  as  a  certified 
rehabilitation,  shall  comply  with  the 
procedures  listed  below.  A  fee,  as 
described  in  S  67.11,  for  reviewing  all 
proposed,  ongoing,  or  completed 
rehabilitation  work  is  charged  by  the 
Secretary.  Final  action  will  not  be  taken 
on  any  application  until  the  appropriate 
remittance  is  received.  | 

(1)  to  initiate  review  of  a  I 

rehabiUtation  project  for  certification 
purposes,  an  owner  must  complete  Part 
2  of  the  Historic  Preservation 
Certification  Application  according  to 
instructions  accompanying  the 
application.  These  instructions  explain 
in  detail  the  documentation  required  for 
certification  of  a  rehabilitation  project. 
The  application  may  describe  a 
proposed  rehabilitation  project,  a    I 
project  in  progress,  or  a  completed 
project.  In  all  cases,  documentation, 
including  photographs  adequate  to  i 
document  the  appearance  of  the 
building(s),  both  on  the  exterior  and  on 
the  interior,  and  its  site  and 
environment  prior  to  rehabilitation  must 
accompany  the  application.  The  social 
security  or  taxpayer  identification 
numberfs)  of  all  owners  must  be 
provided  in  the  application.  Other 
documentation,  such  as  window  surveys 
or  cleaning  specifications,  may  be 
required  by  reviewing  officials  to 
evaluate  certain  rehabilitation  projects. 
Plans  for  any  attached,  adjacent  or 
related  new  construction  most  also 


accompany  the  application.  Where 
necessary  documentation  is  not 
provided,  review  and  evaluation  may 
not  be  completed.  Owners  are 
encouraged  to  submit  Part  2  of  the 
application  prior  to  undertaking  any 
rehabilitation  work.  Becatise  the 
circimistances  of  each  rehabilitation 
project  are  unique  to  the  particular 
certified  historic  structure  involved, 
certifications  that  may  have  been 
granted  to  other  rehabititations  are  not 
specifically  applicable  and  may  not  be 
relied  on  by  owners  as  applicable  to 
other  projects.  Owners  who  undertake 
rehabiUtation  projects  without  prior 
approval  from  the  Secretary  do  so  at 
their  own  risk. 

(2)  A  project  does  not  become  a 
certified  rehabilitation  until  it  is 
completed  and  so  designated  by  the 
NPS.  A  determination  that  the 
completed  rehabilitation  of  a  building 
not  yet  designated  a  certified  historic 
structure  meets  the  Secretary's 
Standards  for  Rehabilitation  does  not 
constitute  a  certification  of 
rehabilitation.  When  requesting 
certification  of  a  completed 
rehabilitation  project  the  owner  shall 
submit  a  Request  for  Certification  of 
Completed  Work  (NFS  Form  lO-ieOc) 
and  provide  the  project  completion  date 
and  a  signed  statement  that  the 
completed  rehabilitation  project  meets 
the  Secretary's  Standards  for 
Rehabilitation  and  is  consistent  with  the 
work  described  in  Part  2  of  the  Historic 
Preservation  Certification  Applicati<m. 
Also  required  in  requesting  certification 
of  a  completed  rehabilitation  project  are 
costs  attributed  to  the  rehabilitation, 
photographs  adequate  to  document  the 
completed  rehabilitation,  and  the  social 
security  or  taxpayer  identification 
number(s]  of  all  owners. 

(b)  A  rehabiUtation  project  for 
certification  purposes  encompasses  all 
work  on  the  interior  and  exterior  of  the 
certified  historic  8tructure(s]  and  its  site 
and  environment,  as  determined  by  the 
Secretary,  and  related  demolition, 
construction  or  rehabilitation  work 
which  may  affect  the  historic  qualities, 
integrity  or  site  and  environment  of  the 
certified.historic  stnicturefs).  More 
specific  considerations  in  tltis  regard  are 
as  follows: 

(1)  All  elements  of  the  rehabilitation 
project  must  meet  the  Secretary's  ten 
Standards  for  Rehabilitation  (fi  67.7); 
portions  of  the  rehabilitation  project  not 
in  conformance  with  the  Standards  may 
not  be  exempted.  In  general,  an  owner 
undertaking  a  rehabiUtation  project  will 
not  be  held  responsible  for 
rehabiUtation  work  undertaken  by 
previous  owners  or  third  parties. 
However,  if  the  Secretary  considers  or 


has  reason  to  consider  that  a  project 
submitted  for  certification  does  not 
include  the  entire  rehabiUtation  project 
undertaken  by  the  owner,  or  beneficial 
owner,  the  Secretary  may  choose  to 
deny  a  rehabiUtation  certification  or  to 
withhold  a  decision  on  such  a 
certification  imtil  such  time  as  the 
Internal  Revenue  Service,  through  a 
private  letter  ruling,  has  determined,    • 
pursuant  to  these  regulations  and 
applicable  provisions  of  the  Internal 
Revenue  Code  and  income  tax 
regulations,  the  proper  scope  of  the 
rehabilitation  project  to  be  reviewed  by 
the  Secretary.  Factors  to  be  taken  into 
account  by  the  Secretary  and  the 
Internal  Revenue  Service  in  this  regard 
include,  but  are  not  limited  to.  the  facts 
and  circumstances  of  each  appUcation 
and  whether  previous  demolition, 
construction  or  rehabiUtation  work 
irrespective  of  ownership  or  control  at 
the  time  was  in  fact  undertaken  as  part 
of  the  rehabiUtation  project  for  which 
certification  is  sought  and  whether 
property  conveyances,  reconfigurations, 
ostensible  ownership  transfers  of  other 
transactions  were  transactions  which 
purportedly  limit  the  scope  of  a 
rehabilitation  project  the  purpose  of 
review  by  the  Secretary  without 
substantially  altering  beneficial 
ownership  or  control  of  the  propery.  The 
fact  that  a  building  may  sfil  quaUfy  as  a 
certified  historic  structure  after  having 
undergone  inappropriate  rehabiUtation. 
construction  or  demoUtion  work  does 
not  preclude  the  Secretary  or  the 
Internal  Revenue  Service  from 
determining  that  such  inappropriate 
work  is  part  of  the  rehabilitation  project' 
to  be  reviewed  by  the  Secretary. 

(2)  Conformance  to  the  Standards  will 
be  determined  by  evaluating  the 
building  as  it  existed  prior  to  the 
commencement  of  the  rehabiUtation 
project,  regardless  of  when  the  building 
becomes  or  became  a  certified  historic 
structure. 

(3)  For  rehabiUtation  projects 
involving  more  than  one  certified 
historic  structure  where  the  structures 
are  judged  by  the  Secretary  to  have 
been  functionally  related  historically  to 
serve  an  overaU  purpose,  such  as  a  mill 
complex  or  a  residence  and  cairiase 
house,  rehabilitation  certification  will  be 
issued  on  the  merits  of  the  overaU 
projects  rather  than  an  individucd 
components.  For  rehabiUtation  projects 
where  there  is  no  historical  functional 
relationship  among  the  structures,  the 
certification  decision  wiU  be  made  for 
each  separate  certified  historic  structure 
regardless  of  how  they  are  groaped  for 
ownersh^  or  developoaent  purposes. 


(4)  Demolition  of  a  building  as  part  of 
a  rehabiUtation  project  involving 
nmltiple  buildings  may  result  in  denial 
of  .certification  of  the  rehabiUtation.  In 
projects  where  there  is  no  historic 
functional  relationship  among  the 
structures  being  rehabilitated,  related 
new  construction  which  physically 
expands  one  certified  historic  structure 
undergoing  rehabiUtation  and,  therefore, 
directiy  causes  the  demoUtion  of  an 
adjacent  structure  will  generally  result 
in  denial  of  certification  of  the 
rehabiUtation  unless  a  determination 
has  been  made  that  the  building  to  be 
demoUshed  is  not  a  certified  historic 
structure  as  in  §  67.4(a).  In  rehabilitation 
projects  where  the  structures  have  been 
determined  to  be  functionally  related 
historically,  demoUtion  may  be 
approved,  in  Umited  cireumstances, 
when  (i)  the  component  is  outside  the 
period  of  significance  of  the  property,  or 
(ii)  the  component  is  so  deteriorated  or 
altered  that  its  integrity  has  been 
irretrievably  lost  or  (iii)  the  component 
is  a  secondary  structure  or  feature, 
generally  one  that  lacks  special  historic, 
engineering,  or  architectural  significance 
or  does  not  occupy  a  major  portion  of 
the  site  and  persuasive  evidence  is 
presented  to  show  that  retention  of  the 
component  is  not  technicaUy  or 
economically  feasible. 

t5)  In  situations  involving 
rehabiUtation  of  a  certified  historic 
structure  in  a  historic  district  the 
Secretary  wiU  review  the  rehabilitation 
project  first  as  it  aHects  the  certified 
historic  structure  and  second  as  it 
affects  the  district  and  make  a 
certification  decision  accordingly.  A 
rehabiUtation  which  is  not  consistent 
with  the  historic  character  of  a  structure 
which  contributes  to  the  significance  of 
a  historic  district  concomitantly  is  not 
consistent  with  the  historic  character  of 
the  district 

(6)  In  the  event  that  an  owner  of  a 
portion  of  a  certified  historic  structure 
requests  certification  for  a  rehabilitation 
project  related  only  to  that  portion,  but 
there  is  or  was  a  larger  related 
rehabilitation  project(s)  occurring  with 
respect  to  the  certified  historic  structure, 
the  Secretary's  decision  on  the 
requested  certification  will  be  based  on 
review  of  the  overaU  rehabilitation 
project(s)  for  the  certified  historic 
structure. 

(7)  For  rehabilitation  projects  which 
are  to  be  completed  in  phases  over  the 
alternate  60-month  period  allowed  in 
section  48(g)  of  the  Internal  Revenue 
Code,  the  number  and  order  of  the 
phases  must  be  identified  in  Part  2  of  the 
appUcation  and  in  the  supporting 
architectural  plans  and  specifications. 


GeneraUy,  separate  certifications  for 
portions  of  phased  rehabiUtation 
projects  wiU  not  be  issued.  Rather  the 
owner  will  be  directed  to  comply  with 
Internal  Revenue  Service  regulations 
governing  late  certifications  contained 
in  26  CFR  1.48-1^ 

(c)  Upon  receipt  of  the  complete 
appUcation  describing  the  rehabiUtation 
project  the  Secretary  shaU  determine  if 
the  project  is  consistent  with  the 
Standards  for  Rehabilitation.  If  the 
project  does  not  meet  the  Standards  for 
RehabiUtation,  the  owner  shaU  be 
advised  of  that  fact  in  writing  and. 
where  possible,  wiU  be  advised  of 
necessary  revisions  to  meet  such 
Standards.  For  additional  procedures 
regarding  rehabiUtation  projects 
determined  not  to  meet  the  Standards 
for  Rehabilitation,  see  §  67.6(f). 

(d)  Once  a  proposed  or  ongoing 
project  has  been  approved,  substantive 
changes  in  the  work  as  described  in  the 
application  must  be  brought  promptly  to 
the  attention  of  the  Secretary  by  written 
statement  through  the  SHPO  to  ensiue 
continued  conformance  to  the 
Standards;  such  changes  should  be 
made  using  a  Historic  Preservation 
Certification  AppUcation  Continuation/ 
Amendment  Sheet  (NPS  Form  10-168b). 
The  Secretary  wiU  notify  the  owner  and 
the  SHPO  in  writing  whether  the  revised 
project  continues  to  meet  the  Standards. 
Oral  approvals  of  revisions  are  not 
authorized  or  vfilid. 

(e)  Completed  projects  may  be 
inspected  by  an  authorized 
representative  of  the  Secretary  to 
determine  if  the  work  meets  the 
Standards  for  Rehabilitation.  The 
Secretary  reserves  the  right  to  make 
inspections  at  any  time  up  to  five  years 
after  completion  of  the  rehabilitation 
and  to  revoke  a  certification,  after  giving 
the  owner  30  days  to  comment  on  the 
matter,  if  it  is  determined  that  the 
rehabilitation  project  was  not 
undertaken  as  represented  by  the  owner 
in  his  or  her  application  and  supporting 
documentation,  or  the  owner,  upon 
obtaining  certification,  undertook 
further  unapproved  alterations 
inconsistent  with  the  Secretary's 
Standards  for  Rehabilitation.  The  tax 
consequences  of  a  revocation  of 
certification  will  be  determined  by  the 
Secretary  of  the  Treasury. 

(f)  If  a  proposed,  ongoing,  or 
completed 'rehabiUtation  project  does 
not  meet  the  Standards  for 
Rehabilitation,  an  explanatory  letter  wiU 
be  sent  to  the  owner  with  a  copy  to  the 
SHPO.  A  rehabilitation  building  not  in 
conformance  with  the  Standards  for 
RehabiUtation  and  which  is  determined 
to  have  lost  those  qualities  which 


caused  it  to  be  nominated  to  the 
National  Register,  will  be  removed  from 
the  National  Register  in  accord  with 
Department  of  the  Interior  regulations  36 
CFR  Part  60.  SimUarly,  if  a  building  has 
lost  those  quaUties  which  caused  it  to  be 
designated  a  certified  historic  structure, 
it  will  be  certified  as  noncontributing 
(see  §S  67.4  and  67.5).  In  either  case,  the 
delisting  or  certification  of 
nonsignificance  is  considered  effective 
as  of  the  date  of  issue  and  is  not 
considered  to  be  retroactive.  In  these 
situations,  the  Internal  Revenue  Service 
wiU  be  notified  of  the  substantial 
alternations.  The  tax  consequences  of  a 
denial  of  certification  will  be 
determined  by  the  Secretary  of  the 
Treasury. 

§67.7    Standards  for  retubHitatlon. 

(a)  The  following  Standards  for 
Rehabilitation  are  the  criteria  used  to 
determine  if  a  rehabilitation  project  of  a 
certified  historic  structure  quaUfies  as  a 
certified  rehabilitation.  The  intent  of  the 
Standards  is  to  assist  the  long-term 
preservation  of  a  property's  significance 
through  the  preservation  of  historic 
materials  and  features.  The  Standards 
pertain  to  historic  buildings  of  aU 
materials,  construction  types,  sizes,  and 
occupancy.  They  apply  to  the  exterior 
and  the  interior  of  historic  buildings,  as 
weU  as  to  attached,  adjacent  or  related 
new  construction,  and  also  encompass 
the  historic  building's  site  and 
environment.  The  Standards  are  applied 
to  each  rehabilitation  project  taking  into 
consideration  economic  and  technical 
feasibility;  however,  to  be  certified,  the 
rehabilitation  project  must  be 
determined  to  be  consistent  with  the 
historic  character  of  the  8tructure(s)  and, 
where  applicable,  the  district  in  which  it 
is  located. 

(1)  Every  effort  shall  be  made  to  use  a 
properfy  for  its  historic  purpose  or  to 
provide  a  compatible  new  use  that 
requires  minimal  change  to  the  building, 
site,  and  environment. 

(2)  The  historic  qualities  of  a  properfy 
shall  be  retained  and  preserved.  The 
removal  of  distinguishing  historic 
materials  or  alteration  of  features  and 
spaces  that  characterize  a  properfy  shall 
be  avoided. 

(3)  Each  property  shaU  be  recognized 
as  a  physical  record  of  its  time,  place, 
and  use.  Changes  that  create  a  false 
historical  appearance  shaU  not  be 
undertaken. 

(4)  Changes  that  have  taken  place  in 
the  course  of  time  are  important 
evidence  of  the  development  of  the 
property.  Those  changes  that  have 
acquired  historical  significance  in  their 
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own  right  shall  be  retained  and 
preserved. 

(5]  Historic  materials,  finishes,  and 
construction  techniques  or  examples  of 
craftsmanship  that  characterize  a 
property  shall  be  retained  and 
preserved. 

(6]  Distinctive  features  shall  be 
retained  and  repaired  rather  than 
replaced.  Where  the  severity  of 
deterioration  requires  removal  of  the 
feature,  the  replacement  shall  match  in 
design,  color,  texture  and  other  visual 
qualities;  and,  where  possible,  material. 
Replacement  of  missing  features  shall  be 
substantiated  by  historical,  physical,  or 
pictorial  evidence.  Conjectural  features 
or  architectural  elements  from  other 
buildings  shall  not  be  utilized. 

[7]  Chemical  or  physical  treatments, 
such  as  sandblasting,  that  cause  damage 
to  historic  building  materials  shall  not 
be  used.  The  surface  cleaning  of 
structTires,  when  appropriate,  shall  be 
undertaken  using  the  gentlest  means 
possible. 

(8)  Every  effort  shall  be  made  to 
preserve  in  place  those  archeological 
components  which  are  integral  to  the 
significance  of  the  property.  If  a 
significant  archeological  component 
must  be  disturbed,  mitigation  measures 
shall  be  undertaken. 

(9)  New  additions  or  related  new 
construction  shall  not  destroy 
distinguishing  materials  or  the  character 
of  the  property  and  its  environment; 
shall  be  compatible  with  the  size,  scale, 
color,  and  material  of  the  historic 
building,  its  site,  and  its  environment; 
and  shall  provide  a  visual  distinction 
between  old  and  new. 

(10)  New  additions  or  related  new 
construction  shall  be  done  in  such  a 
manner  that  if  removed  in  the  future,  the 
essential  form  and  integrity  of  the 
historic  building,  its  site,  and  its 
environment  would  be  unimpaired. 

(b)  Certain  treatments,  if  improperly 
applied,  or  certain  materials  by  their 
physical  properties,  may  cause  or 
accelerate  physical  deterioration  of 
historic  buildings.  Inappropriate 
physical  treaments  include,  but  are  not 
limited  to:  improper  repointing 
techniques;  improper  exterior  masonry 
cleaning  methods;  and  the  introduction 
of  insulation  into  cavity  walls  of  historic 
woodframe  buildings  where  damage  to 
historic  fabric  would  result.  In  almost  all 
situations,  use  of  these  materials  and 
treatments  will  result  in  denial  of 
certification.  Similarly,  exterior 
additions  that  duplicate  the  form, 
material,  style,  and  detailing  of  the 
structure  to  the  extent  that  they 
compromise  the  historic  character  of  the 
structure  will  result  in  denial  of 
certification.  For  further  information  on 


appropriate  and  inappropriate 
rehabilitation  treatments,  owners  are  to 
consult  the  Guidelines  for  Rehabilitating 
Historic  Buildings  published  by  the  NPS. 
These  Guidelines,  "Preservation  Briefs" 
and  additional  technical  information  to 
help  property  owners  formulate  plans 
for  the  rehabilitation,  preservation,  and 
continued  use  of  historic  properties 
consistent  with  the  intent  of  the 
Secretary's  Standards  for  Rehabilitation 
are  available  from  the  appropriate 
SHPO  or  NPS  regional  office.  Owners 
are  responsible  for  procuring  this 
material  as  part  of  proper  planning  for  a 
certified  rehabilitation. 

(c)  In  certain  limited  cases,  it  may  be 
necessary  to  dismantle  and  rebuild 
portions  of  a  certified  historic  structure 
to  stabilize  and  repair  weakened 
structural  members  and  systems.  In  such 
cases,  the  Secretary  will  consider  such 
extreme  intervention  as  part  of  a 
certified  rehabilitation  if:  The  necessity 
for  dismantling  is  justified  in  supportiiig 
documentation;  significant  architectural 
features  and  overall  design  are  retained; 
and  adequate  historic  materials  are 
retained  to  maintain  the  architectural 
and  historic  integrity  of  the  overall 
structure.  Section  48(g)  of  the  Internal 
Revenue  Code  of  1986  exempts  certified 
historic  structures  from  meeting  the 
physical  test  for  retention  of  external 
walls  and  internal  structural  framework 
specified  therein  for  other  rehabilitated 
buildings.  Nevertheless,  owners  are 
cautioned  that  the  Standards  for 
Rehabilitation  require  retention  of 
distinguishing  historic  materials  of 
external  and  internal  walls  as  well  as 
structural  systems.  In  limited  instances, 
rehabilitations  involving  removal  of 
existing  external  walls,  i.e.,  external 
walls  that  detract  from  the  historic 
character  of  the  structure  such  as  in  the 
case  of  a  nonsignificant  later  addition  or 
walls  that  have  lost  their  structural 
integrity  due  to  deterioration,  may  be 
certified  as  meeting  the  Standtirds  for 
Rehabilitation. 

(d)  Prior  approval  of  a  project  by 
Federal,  State,  and  local  agencies  and 
organizations  does  not  ensure 
certification  by  the  Secretary  for  Federal 
tax  purposes.  The  Secretary's  Standards 
for  Rehabilitation  take  precedence  over 
other  regulations  and  codes  in 
determining  whether  the  rehabilitation 
project  is  consistent  with  the  historic 
character  of  the  building  and«  where 
applicable,  the  district  in  which  it  is 
located. 

(e)  The  qualities  of  a  building  and  its 
site  and  environment  which  qualify  it  as 
a  certified  historic  structure  are 
determined  by  the  Secretary,  taking  into 
account  all  available  information, 
including  information  derived  from  the 


physical  and  architectural  attributes  of 
the  building;  such  determinations  are 
not  limited  to  information  contained  in 
National  Register  or  related 
documentation. 

§  67.8    Cectiflutions  of  stitutM. 

(a)  State  or  local  statutes  which  will 
be  certified  by  the  Secretary.  For  the 
purpose  of  this  regulation,  a  State  or 
local  statute  is  a  law  of  the  State  or 
local  government  designating,  or 
providing  a  method  for  the  designation 
of,  a  historic  district  or  districts.  This 
includes  any  by-laws  or  ordinances  that 
contain  information  necessary  for  the 
certiQcation  of  the  statute.  A  statute 
must  contain  criteria  which  will 
substantially  achieve  the  purpose  of 
preserving  and  rehabihtating  buildings 
of  historic  significance  to  the  district.  To 
be  certified  by  the  Secretary,  the  statute 
generally  must  provide  for  a  duly 
designated  review  body,  such  as  a 
review  board  or  commission,  with 
power  to  review  proposed  alterations  to 
structures  of  historic  significance  within 
the  boundaries  of  the  district  or  districts 
designated  under  the  statute  except 
those  owned  by  the  State. 

(b)  When  the  certification  of  State 
statutes  will  have  an  impact  on  districts 
in  specific  localities,  the  Secretary 
encourages  State  governments  to  notify 
and  consult  with  appropriate  local 
officials  prior  to  submitting  a  request  for 
certification  of  the  statute. 

(c)  State  enabling  legislation  which 
authorizes  local  governments  to 
designate,  or  provides  local 
governments  with  a  method  to 
designate,  a  historic  district  or  districts 
will  not  be  certified  unless  accompanied 
by  local  statutes  that  implement  the 
purposes  of  the  State  law.  Adequate 
State  statutes  which  designate  specific 
historic  districts  and  do  not  require 
specific  implementing  local  statutes  will 
be  certified.  If  the  State  enabling 
legislation  contains  provisions  which  do 
not  meet  the  intent  of  the  law,  local 
statutes  designated  under  the  authority 
of  the  enabling  legislation  will  not  be 
certified.  When  State  enabling 
legislation  exists,  it  must  be  certified 
before  any  local  statutes  enacted  under 
its  authority  can  be  certified. 

(d)  Who  may  apply.  Requests  for 
certification  of  State  or  local  statutes 
may  be  made  only  by  the  Chief  Elected 
Official  of  the  government  which 
enacted  the  statute  or  his  or  her 
authorized  representative.  The  applicant 
shall  certify  in  writing  that  he  or  she  is 
authorized  by  the  appropriate  State  or 
local  governing  body  to.  apply  for 
certification. 


(e)  Statute  certification  process. 
Requests  for  cerification  of  State  or 
local  statutes  shall  be  made  as  follows: 

(1)  The  request  shall  be  made  in 
writing  from  the  duly  authorized 
representative  certifying  that  he  or  she 
isauthorized  to  apply  for  certification. 
The  request  should  include  the  name  or 
title  of  a  person  to  contact  for  further 
information  and  his  or  her  address  and 
telephone  number.  The  authorized 
representative  is  responsible  for 
providing  historic  district  documentation 
for  review  and  certification  prior  to  the 
first  certification  of  significance  in  a 
district  unless  another  responsible 
person  is  indicated  including  his  or  her 
address  and  telephone  nimiber.  The 
request  shall  also  include  a  copy  of  the 
statute(s)  for  which  certification  is 
requested,  including  any  by-laws  or 
ordinances  that  contain  information 
necessary  for  the  certification  of  the 
statute.  Local  governments  shall  also 
submit  a  copy  of  the  State  enabling 
legislation,  if  any,  authorizing  the 
designation  of  historic  districts. 

(2)  Requests  shall  be  sent  to  the  SHPO 
in  participating  States  and  direcUy  to 
appropriate  NPS  regional  office  in 
nonparticipating  States. 

(3)  The  Secretary  shall  review  the 
statute(s)  and  assess  whether  the 
8tatute(s)  and  any  by-laws  or 
ordinances  that  contain  information 
necessary  for  the  certification  of  the 
statute  contain  criteria  which  will 
substantially  achieve  the  purposes  of 
preserving  and  rehabilitating  buildings 
of  historic  significance  to  the  district(s) 
based  upon  the  standards  set  out  above 
in  §  e7.8(a).  The  State  shall  be  given  a 
30-day  opportunity  to  comment  upon  the 
request.  State  comments  received  within 
this  time  period  will  be  considered  by 
the  Secretary  in  the  review  process.  K 
the  statute(s)  contain  such  provisions 
and  if  this  and  other  provisions  in  the 
statute  will  substantially  achieve  the 
purpose  of  preserving  and  rehabilitating 

-buildings  of  historic  significance  to  the 
district,  the  Secretary  will  certify  the 
statute(s). 

(4)  The  Secretary  generally  provides 
written  notification  within  30  days  of 
receipt  by  the  NPS  to  the  duly 
authorized  representative  and  to  the 
SHPO  when  certification  of  the  statute 
is  given  or  denied.  If  certification  is 
denied,  the  notification  will  provide  an 
explanation  of  the  reason(s)  for  such 
denial. 

'  (f)  Amendment  or  repeal  of  statute(s). 
State  or  local  govenmients,  as 
appropriate,  must  notify  the  Secretary  in 
the  event  that  certified  statutes  are 
repealed,  whereupon  the  certification  of 
the  statute  (and  any  districts  designated 
thereunder)  will  be  withdrawn  by  the 


Secretary.  If  a  certified  statute  is 
amended,  the  duly  authorized 
representative  shall  submit  the 
amendment(s)  to  the  Secretary,  with  a 
copy  to  the  State,  for  review  in 
accordance  with  the  procedures  ouUined 
above.  Written  notification  of  the 
Secretary's  decision  as  to  whether  the 
amended  statute  continues  to  meet  these 
criteria  will  be  sent  to  the  duly 
authorized  representative  and  the  SHPO 
within  60  days  of  receipt 

(g)  The  Secretary  may  withdraw  • 
certification  of  a  statute  (and  any 
districts  designated  thereunder)  on  his 
own  initiative  if  it  is  repeal  or  amended 
to  be  inconsistent  with  certification 
requirements  after  providing  the  duly 
authorized  representative  and  the  SHPO 
30  days  in  which  to  comment  prior  to  the 
withdrawal  of  certification. 

§67.9    Certiftcatlons  of  Stat*  or  local 
historic  districta. 

(a)  The  particular  State  or  local 
historic  district  must  also  be  certified  by 
the  Secretary  as  substantially  meeting 
National  Register  criteria,  thereby 
qualifying  it  as  a  registered  historic 
district,  before  the  Secretary  will 
process  requests  for  certification  of 
individual  buildings  within  a  district  or 
districts  established  under  a  ceritified 
statute. 

(b)  The  provision  described  herein 
will  not  apply  to  buildings  within  a  State 
or  local  district  until  the  district  has 
been  certified,  even  if  the  statute 
creating  the  district  has  been  certified 
by  the  Secretary. 

(c)  The  Secretary  considers  the  duly 
authorized  representative  requesting 
certification  of  a  statute  to  be  the 
official  responsible  for  submitting 
district  documentation  for  certification. 
If  another  person  is  to  assume 
responsibility  for  the  district 
documentation,  the  letter  requesting 
statute  certification  shall  indicate  that 
person's  name,  address,  and  telephone 
number.  The  Secretary  considers  the 
authorizing  statement  of  the  duly 
authorized  representative  to  indicate 
that  the  jurisdiction  involved  wishes  not 
only  that  the  statute  in  question  be 
certified  but  also  wishes  all  historic 
districts  designated  by  the  statute  to  be 
certified  unless  otherwise  indicated. 

(d)  Requests  shall  be  sent  to  the  SHPO 
in  participating  States  and  direcUy  to 
the  appropriate  NPS  regional  office  in 
nonparticipating  States.  The  State  shall 
be  given  a  30-day  opportunity  to 
comment  upon  an  adequately 
documented  request.  State  comments 
received  within  this  time  period  will  be 
considered  by  the  Secretary  in  the 
review  process.  The  guidelines  in 
National  Register  Bulletin  16, 


"Guidelines  for  Completing  National 
Register  of  Historic  Places  Forms," 
provide  information  on  how  to 
document  historic  districts  for  the 
National  Register.  Each  request  should 
include  the  following  documentation: 

(1)  A  description  of  the  general 
physical  or  historical  qualities  which 
make  this  a  district;  and  explanation  for 
the  choice  of  boundaries  for  the  district; 
descriptions  of  typical  architectural 
styles  and  types  of  buildings  in  the 
district. 

(2)  A  concise  statement  of  why  the 
district  has  significance,  including  an 
explanation  of  the  areas  and  periods  of 
significance,  and  why  it  meets  National 
Register  criteria  for  listing  (see  36  CFR 
Part  60);  the  relevant  criteria  should  be 
identified  (A,  B,  C,  and  D). 

(3)  A  definition  of  what  types  of 
buildings  contribute  and  do  not 
contribute  to  the  significance  of  the 
district  as  well  as  an  estimate  of  the 
percentage  of  buildings  within  the 
district  that  do  not  contribute  to  its 
significance. 

(4)  A  map  showing  all  district 
buildings  with,  if  possible,  identification 
of  contributing  and  noncontributing 
buildings;  the  map  should  clearly  show 
the  district's  boundaries. 

(5)  Photographs  of  typical  areas  in  the 
district  as  well  as  major  types  of 
contributing  and  noncontributing 
buildings;  all  photographs  should  be 
keyed  to  the  map. 

(e)  Districts  designated  by  certified 
State  or  local  statutes  shall  be  evaluated 
using  the  National  Register  criteria  (36 
CFR  Part  60)  within  30  days  of  the 
receipt  of  the  required  documentation  by 
the  Secretary.  Written  notification  of  the 
Secretary's  decision  will  be  sent  to  the 
duly  authorized  representative  or  to  the 
person  designated  as  responsible  for  the 
district  documentation. 

(f)  Certification  of  statutes  and 
districts  does  not  constitute  certification 
of  significance  of  individual  buildings 
within  the  district  or  of  rehabilitation 
projects  by  the  Secretary. 

(g)  Districts  certified  by  the  Secretary 
as  substantially  meeting  the 
requirements  for  listing  will  be 
determined  eligible  for  listing  in  the 
National  Register  at  the  time  of 
certification  and  will  be  published  as 
such  in  the  Federal  Register. 

(h)  Documentation  on  additional 
districts  designated  under  a  State  or 
local  statute  that  has  been  certified  by 
the  Secretary  should  be  submitted  to  the 
Secretary  for  certification  following  the 
same  procedures  and  including  the  same 
information  outlined  in  the  section 
above.  \^ 
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(i)  State  or  local  governments,  as 
appropriate,  shall  notify  the  Secretary  if 
a  certiHed  district  designation  is 
amended  [including  boundary  changes) 
or  repealed.  If  a  certiHed  district 
designation  is  amended,  the  duly 
authorized  representative  shall  submit 
documentation  describing  the  change(8) 
and,  if  the  district  has  been  increased  in 
size,  information  on  the  new  areas  as 
outlined  in  §  67.9.  A  revised  statement 
of  significance  for  the  district  as  a  whole 
shall  also  be  included  to  reflect  any 
changes  in  overall  signiflcance  as  a 
result  of  the  addition  or  deletion  of 
areas.  Review  procedures  shall  follow 
those  outlined  in  5§  67.9  (d)  and  (e).  The 
Secretary  will  withdraw  certification  or 
inappropriately  amended  certified 
district  designations,  thereby 
disquaUfying  them  as  registered  historic 
districts. 

(j)  The  Secretary  may  withdraw 
Secretary  of  a  district  on  his  own 
initiative  if  it  ceases  to  meet  the 
National  Register  Criteria  for  Evaluation 
after  providing  the  duly  authorized 
representative  and  the  SHPO  30  days  in 
which  to  comment  prior  to  withdrawal 
of  certiflcation. 

(k)  The  Secretary  urges  State  and 
local  review  boards  or  commissions  to 
become  familiar  with  the  Standards 
used  by  the  Secretary  of  the  Interior  for 
cerifying  the  rehabilitation  of  historic 
buildings  and  to  consider  their  adoption 
for  local  design  review. 


§67.10    AppMlt. 

(a)  An  appeal  by  the  owner,  duly 
authorized  representative  as 
appropriate,  may  be  made  from  any  of 
the  certifications  or  denials  of 
certification  made  pursuant  to  this  part 
or  any  decisions  made  pursuant  to 
§  67.6(f].  Such  appeals  must  be  in 
writing  and  received  by  the  Chief 
Appeals  Officer,  Cultural  Resources, 
National  Park  Service,  U.S.  Department 
of  the  Interior,  P.O.  Box  37127. 
Washington,  DC  20013-7127,  within  30 
days  of  receipt  of  the  decision  which  is 
the  subject  of  the  appeal.  The  appellant 
may  request  an  opportunity  for  a 
meeting  to  discuss  the  appeal  but  all 
information  the  owner  wishes  the  Chief 
Appeals  Officer  to  consider  must  be 
submitted  in  writing.  The  SHPO  will  be 
notified  that  an  appeal  is  pending.  The 
Chief  Appeals  Officer  will  review  the 
record  of  the  decision  in  question, 
including  any  further  written 
submissions  by  the  owner,  and  shall 
provide  the  appellant  a  written  decision 
as  promptly  as  circimistances  permit. 
Such  appeals  constitute  an 
administrative  review  of  the  decision 
appealed  from  and  are  not  conducted  as 
an  adjudicative  proceeding. 


(b)  The  denial  of  a  preliminary 
determination  of  significance  for  an 
individual  building  may  not  be  appealed 
by  the  owner  because  the  denial  itself 
does  not  exhaust  the  administrative 
remedy  that  is  available.  The  owner 
instead  must  seek  recourse  by 
undertaking  the  usual  nomination 
process  (36  CFR  Part  60).  Similarly,  the 
denial  of  preliminary  certification  for  a 
rehabihtation  project  for  a  building  that 
is  not  a  certified  historic  structure  may 
not  be  appealed.  The  owner  must  seek  a 
final  certification  of  significance  as  the 
next  step,  rather  than  appealing  the 
denial  of  rehabihtation  certification. 
Administrative  reviews  in  these 
circumstances  may  be  performed  at  the 
discretion  of  the  Chief  Appeals  Officer. 
The  decision  to  undertake  an 
administrative  review  will  be  made  on  a 
case-by-case  basis,  depending  on 
particular  facts  and  circumstances  and 
the  Chief  Appeals  Officer's  schedule,  the 
expected  date  for  nomination,  and  the  - 
nature  of  the  rehabihtation  project 
(proposed,  ongoing,  or  completed). 
Administrative  reviews  of  rehabilitation 
projects  will  not  be  undertaken  if  the 
owner  has  objected  to  the  Usting  of  the 
building  in  the  National  Register. 

(c)  In  considering  such  appeals  or 
administrative  reviews,  the  Chief 
Appeals  Officer  shall  consider  Alleged 
errors  in  professional  judgment;  alleged 
prejudicial  procedural  errors;  and  any 
additional  written  information  provided. 
The  Chief  Appeals  Officer's  decision 
may:  Reverse  the  appealed  decision; 
affirm  the  appealed  decision:  resubmit 
the  matter  to  the  appropriate  Regional 
Director  for  further  consideration;  or 
where  appropriate,  withhold  a  decision 
until  issuance  of  a  ruling  from  the 
Internal  Revenue  Service  pursuant  to 

S  67.6(b)(1).  The  Chief  Appeals  Officer 
may  posit  his  decision  in  whole  or  in 
part  on  matters  or  factors  not  discussed 
in  the  decision  appealed  from.  The  Chief 
Appeals  Officer  is  authorized  to  issue 
the  certifications  discussed  in  this  part 
only  if  he  considers  that  the  requested 
certification  meets  the  applicable 
statutory  standard  upon  application  of 
the  Standards  set  forth  herein  or  he 
considers  that  prejudicial  procedural 
error  by  a  Federal  official  legally 
compels  issuance  of  the  requested 
certification. 

(d)  The  decision  of  the  Chief  Appeals 
Officer  shall  be  the  final  administrative 
decision  on  the  appeal.  No  person  shall 
be  considered  to  have  exhausted  his  or 
her  administrative  remedies  with 
respect  tu  the  certifications  or  decisions 
described  in  this  part  until  the  Chief 
Appeals  Officer  has  issued  a  final 


administrative  decision  pursuant  to  this 
section. 

8  87.1 1    Fms  for  procMsing  rahablHtation 
cwlHiealion  raqiMcts. 

(a)  Fees  are  charged  for  reviewing 
rehabilitation  certification  requests  in 
accordance  with  the  schedule  below. 

(b)  Payment  shall  not  be  made  until 
requested  by  the  NPS  regional  office 
according  to  instructions  accompanying 
the  Historic  Preservation  Certification 
Application.  AH  checks  shall  be  made 
payable  to:  NATIONAL  PARK 
SERVICE.  Fuial  action  will  not  be  taken 
on  an  application  until  the  appropriate 
remittance  is  received.  Fees  are 
nonrefundable. 

(c)  The  fee  for  review  of  proposed  or 
ongoing  rehabilitation  projects  for 
projects  over  $20,000  is  $250.  The  fees 
for  review  of  completed  rehabilitation 
projects  are  based  on  the  dollar  amount 
of  the  costs  attributed  solely  to  the 
rehabilitation  of  the  certified  historic 
structure  as  provided  by  the  owner  in 
the  Historic  Preservation  Certification 
Application,  Request  for  Certification  of 
Completed  Work  (NPS  Form  10-168c), 
as  follows: 


Fee 

Size  of  rehat)ilitation 

500 - „ 

$800 _ 

$1,500 

$20,000  to  $99,999. 
$100,000  to  $499,999. 
$500  000  to  S999  999 

$2,500 

$1,000  000  or  more 

If  review  of  a  proposed  or  ongoing 
rehabilitation  project  had  been 
undertaken  by  the  Secretary  prior  to 
submission  of  a  Request  for  Certification 
ofCompleted  Work,  the  initial  fee  of 
$250  will  be  deducted  from  these  fees. 
No  fee  will  be  charged  for 
rehabilitations  under  $20,000. 

(d)  In  general,  each  rehabilitation  of  a 
separate  certified  historic  structure  will 
be  considered  a  separate  project  for 
purposes  of  computing  the  size  of  the 
fee. 

(1)  In  the  case  of  a  rehabilitation 
project  which  includes  more  than  one 
certified  historic  structure  where  the 
structures  are  judged  by  the  Secretary  to 
have  been  functionally  related 
historically  to  serve  an  overall  purpose, 
the  fee  for  preliminary  review  is  $250 
and  the  fee  for  final  review  is  computed 
on  the  basis  of  the  total  rehabilitation 
costs. 

(2)  In  the  case  of  multiple  building   .^ 
projects  where  there  is  no  historic 
functional  relationship  among  the 
structures  and  which  are  imder  the  same 
ownership;  are  located  in  the  same 
historic  district;  are  adjacent  or 
contiguous;  are  of  the  same  architectural 


tj^e  [e.g.,  rowhouses,  loft  buildings, 
commercial  buildings);  and  are 
submitted  for  review  at  the  same  time, 
the  fee  for  preliminary  review  is  $250 
per  structiu^  to  a  maximum  of  $2,500 
and  the  fee  for  final  review  is  computed 
on  the  basis  of  the  total  rehabilitation 
costs  of  the  entire  multiple  building 
project  to  a  maximum  of  $2,500.  If  the 
$2,500  maximum  fee  was  paid  at  the 
time  of  review  of  the  proposed  or 
ongoing  rehabilitation  project,  no  further 
fee  will  be  charged  for  review  of  a 
Request  for  Certification  of  Completed 
Work. 

[FR  Doc.  88-11355  Filed  5-20-88;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[BC  Docket  Na  78-309;  FCC  88-127) 

Broadcast  Television;  Concerning 
Networtc  Representation  of  TV 
Stations  In  National  Spot  Sales 

agency:  Federal  Commtmications 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Further  Notice  of 
Proposed  Rule  Making  (Further  Notice) 
seeks  comment  with  respect  to  possible 
changes  in  the  television  network 
representation  rule.  This  rule  prohibits 
television  stations,  other  than  those 
owned  and  operated  by  a  television 
network,  from  being  represented  by 
their  network  in  the  non-network,  or 
spot,  sales  market.  This  proceeding 
began  in  1978,  when  the  Commission 
granted  a  temporary  waiver  of  the  rule 
to  the  Spanish  International  Network, 
now  known  as  Univision,  and  opened  a 
proceeding  soliciting  comment  with 
respect  to  whether  emerging  networks 
generally  should  be  exempted  from  the 
rule.  The  Further  Notice  seeks  to  update 
the  record  in  this  proceeding  in  Ught  of 
recent  developments  and  requests 
comment  on  additional  options  in  this 
matter. 

dates:  Comments  due  July  25, 1988; 
replies  due  August  24, 1988. 
AbORESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
Judith  Herman.  Mass  Media  Bureau. 
(202)632-6302. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Further 
Notice  of  Proposed  Rule  Making  in  BC 
Docket  No.  78-309,  adopted  March  24, 
1988.  and  released  May  12, 1988,  FCC 
8a-127.  The  full  text  of  this  Commission 


decision  is  available  for  inspection  and 
copying  during  normal  business  hoiu^  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street,  Northwest,  Washington. 
DC.  The  complete  text  of  this  decisions 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transportation  Service. 
(202)  857-3800,  2100  M  Street. 
Northwest  Suite  140,  Washington,  DC 
20037. 

Summary  of  the  Further  Notice  of 
Proposed  Rule  Making 

1.  This  proceeding  was  commenced  in 
1978  to  explore  possible  changes  in  the 
Commission's  television  network 
representation  rule  §  73.658(i).  This  rule 
prohibits  television  stations,  other  than 
those  owned  and  operated  by  a 
television  network,  bom  being 
represented  by  their  network  in  the  non- 
network,  or  spot,  sales  market.  The 
proceeding  was  initiated  when  the 
Commission  granted  a  temporary  waiver 
of  the  rule  to  Univision.  and  opened  a 
proceeding  soliciting  comment  with 
respect  to  whether  emerging  networks 
generally  should  be  exempted  from  the 
rule.  Univision  has  been  operating  under 
this  waiver  since  1978.  and  similar 
waivers  recently  have  been  granted  to 
other  emerging  networks 

2.  The  network  representation  rule 
was  promulgated  in  1959  to  restrain  the 
market  power  of  TV  networks  with 
respect  to  the  advertising  market.  It 
applies  to  all  entities  delivering 
programming  to  television  stations  on  a 
simultaneous  interconnected  basis. 
During  the  ten  years  that  have  passed 
since  this  proceeding  was  first  initiated, 
the  rule  and  the  Univision  waiver  have 
been  analyzed  by  the  Commission's 
staff  and  have  been  addressed  in 
Commission  adjudicatory  proceedings. 
The  implications  of  these  developments 
in  terms  of  the  TV  network 
representation  rule  and  the  Univision 
waiver  have  not  been  subject  to  general 
comment  in  the  context  of  this 
proceeding. 

3.  This  Further  Notice  seeks  to  update 
the  record  in  this  proceeding  in  light  of 
the  more  recent  developments  relating 
to  this  rule  and  requests  comment  on 
additional  options  in  this  matter.  The 
Further  Notice  addresses  the  full  range 
of  poUcy  options,  which  consist  of  three 
basic  alternatives.  The  fu-st  is  to  modify 
the  rule  so  that  emerging  networks  are 
explicitly  exempted  from  the  scope  of 
the  network  representation  rule.  In  this 
respect,  we  solicit  comment  with  respect 
to  whether  the  rule  should  be  applied 
only  to  the  traditional  broadcast 
television  networks  and  the  appropriate 
manner  in  which  to  define  such 
networks.  The  second  option  is  to 


eliminate  the  network  representation 
rule  in  its  entirety.  In  this  regard,  we 
solicit  comment  on  whether  any 
broadcast  television  network  can.  in 
today's  media  environment,  adversely 
affect  competition  in  the  television 
advertising  market  to  such  an  extent  as 
to  warrant  the  continued  imposition  of 
the  network  representation  rule.  The 
third  option  is  to  retain  the  rule  in  its 
present  form.  We  solicit  comment  with 
respect  to  an  appropriate  waiver  policy 
if  we  were  to  retain  the  rule. 

4.  This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  See 
5  1.1231  of  the  Commission's  Rules.  47 
CFR  1.1231.  for  rules  governing 
permissible  ex  parte  contacts. 

5.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  603.  this 
proceeding  seeks  comment  with  respect 
to  possible  revisions  to  the  television 
network  representation  rule.  If  the 
Commission  were  to  modify  the  network 
representation  cuie,  more  efficient 
business  operations  would  likely  ensue. 
Publis^omment  is  requested  on  the 
initial  i^ulatory  flexibility  analysis  set 
out  in  full  in  the  Commission's  complete 
decision. 

6.  This  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
foimd  to  impose  no  new  or  modified 
requirements  of  burdens  on  the  public. 

7.  Pursuant  to  applicable  procedures 
set  forth  in  §S  1.415  and  1.419  of  the 
Commission's  Rules  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  on  or  before  July  25, 1988;  and 
reply  comments  on  or  before  August  24, 
1988.  All  relevant  and  timely  comments 
will  be  considered  by  the  Commission 
before  final  action  is  taken  in  this 
proceeding. 

List  of  Subjecto  in  47  CFR  Part  73 

Television  broadcasting. 

Federal  Communications  Commission. 
H.  Walker  Feaster  IIL 
Acting  Secretary. 

[FR  Doc  88-11520  Filed  5-20-88:  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  Na  88-192,  RM-S928;  RM- 
6262] 

Radio  Broadcasting  Services;  Oroville 
and  Monte  Rio,  CA 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  two  separately  filed, 
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mutually-exclusive  proposalfl  seeking 
the  allotment  of  Channel  249.  The  first, 
filed  by  Oroville  Radio,  Inc.  liceasee  of 
Station  f(EWE(FM)  (Channel  249A). 
Oroville,  California,  seeks  the 
substitution  of  FM  Channel  2438  for 
Channel  249A  and  modification  of  its 
Class  A  licenae  accordingly,  to  provide 
that  community  with  its  first  wide 
coverage  area  FM  service.  The  second 
petition,  filed  by  Southcom,  Inc., 
licensee  of  Station  KMGG[FM)  (Channel 
249A),  Monte  Rio,  California,  seeks  the 
substitution  of  Channel  249B1  for 
Channel  249A  and  the  concomitant 
modification  of  its  license,  to  provide  a 
first  expanded  coverage  FM  service  to 
that  community.  In  order  to  utilize  its 
present  site.  Southoom's  proposal  also 
seeks  to  substitute  another  Class  A 
channel  for  Channel  249A  at  Fort  Bragg. 
California,  for  which  a  construction 
permit  has  been  issued  to  Station 
KSAY(FM). 

DATES:  Comments  must  be  filed  on  or 
before  July  1, 1988,  and  reply  comments 
on  or  before  July  18, 1988. 

AOOftESS:  Federal  Communicatiqro 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners'  counsel,  as  follows:  Julian  P. 
Freret.  Esq..  Booth,  Freret  &  Imlay,  1920 
N  St.  NW..  Wash..  DC  20036  (OroviUe 
Radio.  Inc.);  and  John  Joseph  McVeigh. 
Esq..  Fisher,  Wayland.  Cooper  &  Leader, 
1255-  23d  St  NW.,  Suite  80a  Warii.,  DC 
20037  (Southcom,  bic.). 
FOA  FURTHER  IMFOIMMTION  CONTACR 

Nancy  Joyner,  Mass  Media  Bureau.  (202) 
634-653a 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-192,  adopted  April  6, 1988,  and 
released  May  la  1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory      ' 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubhc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 


See  47  CFR  l.ia04(b)  for  rales  governing 
permissible  ex  pake  contact 

For  uifuniiation  regarding  proper  'filing 
prooednres  for  comments,  see  47  CFR  1.41S 
ami\Aaa. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  CommunicationB  Commission. 
Steve  Kaminer. 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[PR  Doc.  88-11521  Filed  S-20-88;  8:45  am] 
MLUNS  CODE  t71KM-4l 

47  CFR  Part  73    - 

[MM  Docket  Na  M-1S3,  RM-SISS] 

Radio  Broadcasting  Sarvicas; 
Phiiadeiptila,  MS 

agency:  Federal  Commimications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by  Quail 
Commimications,  proposing  the 
allocation  ofFM  Channel  281 A  to     . 
Philadelphia.  Mississippi,  as  that 
community's  second  I^  broadcast 
service.  The  coordinates  used  for  this 
proposal  are  32-46-18  and  89-06-48. 
DATES:  Comments  most  be  filed  on  or 
before  July  1. 1988,  and  reply  comments 
on  or  before  July  18. 1968. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20654.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  follows: 

Mike  Partridge,  Quail  Communications. 

P.O.  Box  5314.  Meridian,  Mississippi 

39302 
Larry  G.  Fuss,  Contemporary 

Communications,  P.O.  Box  3340, 

Meridian,  Mississippi  39303 

(Consultant  to  the  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-653a 
SUPPLEMENTARY  INFORMATION:  This  is  8 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Malung.  MM  Docket  Na 
88-193.  adopted  April  13, 1988,  and 
released  May  10, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  businen  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  fixxn  tlie  Commission's 
copy  contractors,  Intematiaoal 
Transcription  Service.  (202)  857-^3800, 


2100  M  Street  NW..  Smte  Ma 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  &om  tiie  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Steve  Kaminer. 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[FR  Doc.  8»-llS22  Filed  5-^20-88:  8:45  am) 
BNJJNO  CODE  tria-oi-ii 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  215 

Departmant  of  Dafansa  Fadaral 
Aoquiattion  Regulation  Supplamant  on 
Profit  Policy  for  Nonprom 
Organizationa;  WtttidFawal  of 
PropoaadRula 

agency:  Department  of  Defense  (DoD). 

ACTION:  Notice  of  withdrawal  of 
proposed  rule. 

SUMMARY:  The  proposed  rule  published 
in  53  FR  625;  January  11, 1988, 
concerning  proposed  changes  to  DFARS 
215.972  regarding  nonprofit 
organizations  has  been  withdrawn  by 
decision  of  the  Defense  Acquisition 
Regulatory  (DAR)  Council.  Based  upon  a 
review  of  public  comments  received  and 
reconsideration  by  the  DAR  Council,  no 
change  to  the  current  rules  at  DFARS 
215.972  is  deemed  necessary.  ITierefore, 
the  proposed  rule  is  withdrawn  and 
DAR  Case  87-121  is  closed.  This  notice 
is  for  information  puiiposes  only,  no 
further  comments  on  this  action  are 
solicited. 
Chariet  W.  Lloyd. 

Executive  Secretary,  Defease  Acquasition 
Regulatory  Council. 

[FR  Doc  88-11451  Filed  5-20-88;  8:45  ainj 
iCOWMlO-tl4 


48  CFR  Part  225 

Departmant  of  Dafansa  Fadaral 
Act|uisition  Regulation  Supplamant  on 
Foreign  Acquisition;  Withdrawal  of    . 
Proposed  Rule 

agency:  Department  of  Defense  (DoD). 
action:  Notice  of  withdrawal  of 
proposed  rule. 

summary:  The  proposed  rule  published 
in  52  FR  12440;  April  16, 1987. 
concerning  proposed  changes  to  DFARS 
225.105(S-75]  to  clarify  application  of 
the  DoD  Balance  of  Payments  Program 
evaluation  factor  on  direct  purchases  in 
support  of  civil  works  projects  has  been 
withdrawn  by  decision  of  the  Defense 
Acquisition  Regulatory  Council.  Based 
upon  a  review  of  public  comments 
received  and  reconsideration  by  the 
agency  submitting  the  case,  no  change 
to  the  current  rules  at  DFARS  225.105 
(&->71)  and  (S-75)  is  deemed  necessary. 
Therefore,  the  proposed  rule  is 
withdrawn  and  DAR  Case  86-144  is 
closed.  This  notice  is  for  information 
purposes  only.  No  further  comments  on 
this  action  are  solicited. 
Charles  W.  Uoyd. 

Executive  Secretary,  Defense  Acquisition 
Regulatory  Council. 
[FR  Doc.  88-11450  Filed  S-20-88:  8:45  am] 

aiUJNG  CODE  3S10-01-M 


48  CFR  Parts  225, 227, 234, 235, 242. 
252  and  271 

Departmant  of  Dafansa  Federal 
Acquisition  Regulation  Supplement; 
Recoupment  of  Nonrecurring  Costs  on 
Sales  of  U.S.  Products  and  Technology 

agency:  Department  of  Defense  (DoD). 

action:  Proposed  rule  and  request  for 
public  comments. 

summary:  To  implement  DoD  Directive 
2140.2.  the  Department  of  Defense  is 
proposing  the  following  changes  to  the 
DoD  FAR  Supplement  A  new  Part  271  is 
added;  section  225.7306.  "Recqyery  of 
Nonrecurring  Costs"  is  merged  into  Part 
271;  subsection  227.403-3  is  revised, 
section  235.71  is  deleted  and  merged 
into  Part  271  and  the  clause  at  252.235- 
7002  is  deleted  in  lieu  of  the  new  clause 
at  252.271-7001  which  is  added  to  reflect 
the  policy  and  procedural  changes  in 
DoD  Directive  2140.2,  "Recoupment  of 
Nonrecurring  Costs  on  Sales  of  U.S. 
Products  and  Technology."  Additionally 
section  242.302.  "Contract 
Administration  Functions"  will  be 
changed  to  complement  Part  271. 
Subsection  234.005-71  will  be  modified 
to  include  the  clause  to  recover 


nonrecurring  costs  on  contracts  for 
major  systems  acquisition. 
date:  Comments  on  the  proposed 
revisions  should  be  submitted  in  writing 
at  the  address  shown  below  on  or 
before  July  22, 1988,  to  bo  considered  in 
the  formulation  of  the  final  rule.  Please 
cite  DAR  Case  86-17  ir.  all 
correspondence  related  to  this  issue. 
ADDRESS:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulatory  Council.  ATTN: 
Mr.  Charles  W.  Lloyd,  Executive 
Secretary,  DAR  Council,  ODASD  (P)/ 
DARS,  c/o  OASD  (P&L)(M&RS),  Room 
3D139.  The  Pentagon,  Washington.  DC 
20301-3062. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  J.  Melbum,  Director  for 
Accounting  Policy,  (202)  697-7296. 
SUPPLEMENTARY  INFORMATION: 

A.  Badiground 

On  August  5, 1985,  DoD  Directive 
2140.2,  "Recoupment  of  Nonrecurring 
Costs  on  Commercial  Sales  of  Defense 
Products  and  Technology"  was  reissued. 
This  directive  modified  DoD  policy  and 
procedures  on  establishing  and 
collecting  recoupment  charges  on 
commercial,  foreign  and  domestic  sales. 
To  facilitate  review  of  this  proposed 
rule,  DoD  Directive  2140.2  is  printed  for 
information. 

B.  Regulatory  Flexibility  Act 
Infotination 

The  proposed  rule  is  not  expected  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  5  U.S.C.  601  et  seq.. 
because  diey  make  only  a  small  number 
of  commercial  sales  of  defense  articles 
or  technology  to  foreign  or  domestic 
customers.  An  Initial  Regulatory 
Flexibility  Analysis  has  been  performed 
and  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  DFARS 
Subpart  will  also  be  considered  in 
accordance  with  Section  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  cite  DFARS  Case  88- 
610D  in  correspondence. 

C  Paperwork  Reduction  Act 
Information 

The  proposed  rule  contains  no  new 
information  collection  requirements 
requiring  the  approval  of  OMB  under  44 
U.S.C  3501  et  seq.  The  only  new 
requirement  is  for  the  contracting  officer 
to  certify  annually  the  amount  of 
nonrecurring  RDT&E  and  Production 


collections  received  on  qualifying  items. 
This  is  a  standard  requirement  in 
support  of  payments  to  the  U.S. 
Government. 

List  of  Subjects  in  48  CFR  Parts  225. 227. 
234, 235, 242. 252  and  271 

Government  procurement 
Charles  W.  Uoyd. 

Executive  Secretary,  Defense  Acquisition 
Regulatory  Council. 

Therefore,  it  is  proposed  to  amend  48 
CFR  Parts  225,  227,  234,  235,  242.  252  and 
271  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  225,  227,  234,  235,  242,  252  and  271 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202,  DoD 
Directive  5000.35.  and  DoD  FAR  Supplement 
201.301. 

PART  225-FOREIGN  ACQUISTTION 

225.7306    (Removed] 

2.  Section  225.7306  is  removed  in  its 
entirety. 

PART  227— PATENTS.  DATA  AND 
COPYRIGHTS 


227.475-5    [Amended] 

3.  Section  227.475-5  is  amended  by 
adding  to  the  end  a  sentence  to  read: 
'Transfer  of  DoD-owned  technical  data 
to  foreign  governments  for  any  purpose 
will  be  made  only  under  Foreign 
Military  Sales  procedures." 

PART  234— MAJOR  SYSTEM 
ACQUISITION 

4.  Section  234.005-71  is  amended  by 
designating  the  existing  paragraph  as 
paragraph  (a)  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

234.005-71    Contract  clauses  for  maior 
systems  acquisitions. 

*        *        «        *        * 

(b)  The  contract  shall  include  the 
clause  at  252.271-7001,  "Recovery  of 
Nonrecurring  Costs  on  Commercial 
Sales  of  Defense  Products  and 
Technology  and  of  Royalty  Fees  for  use 
of  DoD-owned  Technical  Data"  as 
prescribed  in  271.004(a). 

PART  235-RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

2354)71    [Amended] 

5.  Section  235.071  is  amended  by 
removing  paragraph  (c)  and 
redesignating  paragraphs  (d)  and  (e)  as 
paragraphs  (c)  and  (d)  respectively. 

Subpart  235.71— {Removed] 

6.  Subpart  235.71  is  removed  in  its 
entirety. 
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PART  242— CONTRACT 
ADMINISTRATION  | 

7.  Section  242.302  is  amended  by 
removing  paragraph  (S-73). 
redesignating  paragraph  (S-74J  as  (S-73) 
and  adding  new  paragraph  (S-74)  to 
read  as  follows: 


242.302    Contract  I 

mncDona. 


(S-74)  For  contracts  where 
recoupment  of  nonrecurring  coats  aad 
royalty  fees  are  applicable  (see  271.004), 
accept  and  transmit  payment  regarding 
a  commercial  sale.  i 

PART2S2-SOIJCITATION  I 

PROVISIONS  AND  CONTRACT   I 
CLAUSES  , 

252.235-7002    [Removed]  | 

8.  Section  252.235-7002  is  removed  in 
its  entirety. 

9.  Section  252.271-7001  is  added  to 
read  as  follows: 


252.271-7001    Racovary  of  iwwimiuiitiiM 
coata  on  oonvnafcial  salaa  of  oafanaa 
pfodiicta  and  tadmolOQy  and  of  royalty 
loaa  lOr  uaa  Of  UQiMiwNaa  iBBnraEH  ■■& 

As  (Hescribed  in  271.004(a),  insert  the 
following  clause: 


Reoovary  of  Wouiacuniag  Gaels  an 
CoouBMdal  Sales  «f  IMhm  PasAiEtB  and 
Technology  and  of  Royahy  Fees  lior  Use  of 
DoDOwiMd  Tadaicai  Oala  (Data) 

(a)  Definitiona.  The  terms  used  in  tUa 
dauae  are  defined  in  section  271.001  in  the 
DoO  FAR  Supplement 

(b)  The  Contractor  agrees  lo  reiaibone  the 
U.S.  Government  for  a  fair  shara  of  the  U.S. 
Government's  investment  ia  special  RDTAE 
and  nonrecurring  production  costs  on 
domestic  or  fort^  iisssMiirlal  aalea  of 
defense  articles  and  tecfaaolanr  snbiact  to  a 
recoupment  charge.  The  fair  man  is 
determined  by  the  DoD  following  procedures 
set  forth  in  DoD  Directive  n40.2. 
"Reconpment  of  Nuiuevmiuig  Costs  on  Sales 
of  U.S.  Prodncts  and  Tflcfanotogy". 

(1)  In  the  event  the  Contractor  intends  to 
enter  into  domestic  or  farei^i  onanmercial 
sales  for  items  in  Ihia  contract  or  essentially 
similar  items,  or  to  enter  into  ticeoae  or 
technical  assistance  agreements  for  the 
technology  developed  ander  this  contract  the 
Contractor  ahall: 

(i)  Determine  if  the  DoD  has  a  scheduled 
nonrecurring  recoupment  chaige  for  the 
article  or  technolagy  being  sold  or 
transferred. 

(ii)  Request  the  DoD  Focal  Point  for  a 
determination  of  diarges  wUdi  any  be 
appUcaUe  to  onsdieduled  defense  artdes 
and  technology  under  the  intended 
commerdal  sale.  This  reqaest  shaB  be  mede 
when  tlie  Contractor  has  a  reasonable  baais 
to  believe  DoD  inconed  $2  million  or  more  in 
nonrecurring  costs  or  that  a  recoupment 


charge  based  on  special  RDTftE  and 
nonrecurring  prodactka  cools  ia  appficaMa  aa 
the  intended  oooMneiaal  sale. 

(iii)  Provide  the  DoD  Focal  Point  with 
commerdal  sales  forecasts  of  articles  and 
technology  subject  to  a  recoupment  charge 
when  required. 

(iv)  Notify  the  DoD  Focal  Point  of  afl 
commerdal  sales  (either  forei^B  or  doeaeatic), 
that  are  subject  to  a  raooapnent  charge.  The 
notification  will  identify  the  product  or 
technology  being  sold  or  licensed  for 
production,  the  purchaser,  the  quantity  sold, 
the  applicatne  reconpnent  charges,  the  tine 
frame  for  delivery,  ud  tte  identification  of 
the  export  license  (CoaaMrcial  or  State)  if 
sale  is  for  export  The  aotifioation  wiU  tie 
made  when  each  a^eeoient  for  sale  of  a 
defense  article  or  technology  is  made. 

(v)  Pay  the  established  recoupment  charges 
to  the  Administrative  Contracting  OfBcer  (or 
the  DoD  Fooel  Point  in  the  event  die  contract 
is  dosed)  widiin  thirfy  (30)  days  following 
delivery  to  or  aooeptaace  of  the  ilsn  by  a 
purchaser  (whichever  comes  first). 

(vi)  Certify,  on  or  before  the  sixtieth  (OOA) 
day  following  the  end  of  each  calendar  year 
during  which  recoupment  amounts  were  due, 
to  the  applicable  Department  of  Defiense 
Focal  Point  that  proper  notification  to  tiie 
\}&.  Govemnent  of  all  comineTcial  sales 
subiect  to  this  clause  has  been  aooompUshed. 

(End  of  dause) 

10.  A  new  Part  271.  rmtfiftiag  of 
sections  271i)00  throng  271i)06.  is 
added  to  read  as  follows: 

PART  271— RECOVERY  OF 
NONRECURRINQ  COSTS  ON 
COMMERCIAL  SALES  OF  DEFENSE 
PRODUCTS  AND  TECHNOLOGY  AND 
OF  ROYALTY  FEES  FOR  USE  OF  DOD> 
OWNED  TECHNICAL  DATA 

SMC* 

271.000  Scope. 

271j001  Definitioas. 

ZnOBH  Policy. 

271.003  Applicability. 

271.004  Procedures. 

271.005  Waivers  (induding  reductions). 
271.000  Department  of  Defense  (DoD)  focal 

points. 

Authacity:  5  U.S.C  SOL  10  U.S.C  2202,  DoD 
Directive  SOOasS  and  DoD  FAR  Supplement 
201.301. 


2714100 

This  part  sets  forth  policy  and 
procedures  established  in  DoD  Directive 
2140.2  for  the  reeov«iy  of  nomncwiiiiig 
costs  and  royalty  (eca  on  commodal 
sales  by  contractor*  of  prodocts, 
components,  and  related  technology 
developed  or  produced  with  DoD 
appropriations  or,  in  special  cases,  with 
Foreign  Military  Sales  (FMS)  tmstomo' 
funds.  The  p<^cy  applies  to  material, 
eqtspnent,  licenses,  derivative  item, 
computer  softvnre,  end  technical  data. 
The  objective  of  reoovery  is  to  enstve    - 
that  a  non-U.S.  Government  costomer 
pays  a  fair  share  of  fte  mmrecurring 


investment  costs  incurred  by  the 
Department  of  Defense  or  a  foreign 
government 

2714101    na»i«uiis. 

"Derivative  Item",  as  used  in  this  part, 
means  an  item  derived  from  a  Defense 
item  which  consists  of  common  parts 
equal  to,  or  more  tfian,  10  percent  of  the 
Defense  item. 

"Direct  Sale",  as  used  in  this  part, 
means  a  commercial  sale  to  a  non-U.S. 
Govemnent  customer,  either  foreign  or 
domestic,  by  atlefense  contractor  of 
products,  technology,  material,  services, 
or  development  or  production 
techniques  that  originally  were 
developed,  improved,  or  produced  using 
DoD  appropriations  or  funds. 

'T>oD  Focal  Points",  (see  section 
271.006). 

"Foreign  Military  Sale  (FMS)".  as  used 
in  this  part,  means  a  sale,  by  the  DoD.  of 
Defense  articles  or  Defense  services  to  a 
foreign  government  or  international 
organization  under  authority  of  the 
Arms  Export  Control  Act 

"License",  as  used  in  this  part  means 
the  legal  right  to  use  technical  data  %vith 
or  without  compensation  and  «vith  or 
without  restrictions. 

"Nonrecurring  Costs  (NC)",  as  used  in 
this  part  include  DoD  costs  as  follows: 

(a)  The  costs  funded  by  Research. 
Development,  Test  and  Evaluation 
(RDT&E)  appropriation  to  develop  or 
improve  the  product  or  technology  under 
«MaUBsa«iaB«Mhar4kaaHMBa*Ht«r 


Ibis  iacludes  costs  of 


planned. 

(b)  The  costs  funded  by  eiter 
procurement  or  operation  and 
maintenance  (O&M)  appropriations  in 
support  of  production.  These  are  one- 
time Cf}sts  incurred  in  support  of 
previous  production  of  the  model 
specified  and  those  costs  specifically 
incurred  in  support  of  die  total  projected 
production  rvn.  These  NC  include  DoD 
expenditures  for  preproduction 
engineering;  rate  and  special  tooling; 
spethal  test  equipment  production 
engineering;  product  improvement; 
destructive  testing;  and  pilot  model 
prodnctioB.  testing,  and  evaluation.  This 
inchidea  ooats  of  any  engineering  dwnge 
proposals  initiated  before  the  date  of 
calculations  of  the  NC  recoapment 
charge.  Nonrecurring  production  costs 
do  not  include  DoD  expenditures  for 
madiine  tools,  capital  eqaqment  or 
Polities  for  wfaidi  contxactor  rental 


payments  are  made  in  aoxirdance  with 
the  FAR  or  DoD  FAR  Supplement 

"Non-U.S.  Contractor",  as  used  in  this 
part  means  a  contractor  or 
subcontractor  organized  or  existing 
imder  the  laws  of  a  country  other  tihan 
the  United  States,  its  territories,  or 
possessions. 

"Pro  Rata  Recovery  of  Nonrecurring 
Costs",  as  used  in  ttiis  part  means  equal 
distribution  (proration)  of  a  pool  of 
nonrecurring  costs  to  a  specific  number 
of  tmits  that  benefit  from  the  investment 
so  that  a  DoD  Component  will  collect 
from  a  consimier  a  fair  (pro  rata)  share 
of  the  investment  in  the  product  being 
sold. 

"Royalty  Fee",  as  used  in  this  part 
means  a  charge  that  is  assessed  for  the 
use  of  DoD-owned  technical  data  for  the 
purpose  of  manufacturing  an  item  for  a 
non-U.S.  Government  customer.  The 
purpose  of  the  charge  is  to  recoup  an 
appropriate  share  of  the  DoD  NC 
incuned  to  develop  the  technical  data 
and  technology. 

"ScheduleoNonrecurring  Recoupment 
Charges",  as  used  in  this  part,  means 
charges  published  in  a  DoD  Directive. 
Instruction,  or  Manual.  Royalty  fee 
percentages  are  published  in  DoD 
Directive  2140.2,  "Recoupment  of 
Nonrecurring  Cost  on  Sales  of  U.S. 
Products  and  Technology."  Unit  charges 
on  specific  items  of  equipment  are 
published  in  DoD  5105.38-M  "Security 
Assistance  Management  Mmroal."and~ " 
DoD  72go.3-M,  "FMS  Financial 
Managonent  Manual." 

"Special  RDT&E  and  Nonrecurring 
Production  Costs",  as  used  in  this  part 
means  costs  incurred  at  the  request  of, 
or  for  the  benefit  of,  a  foreign  customer 
to  develop  a  special  feature  or  unique 
requirement 

■  'Technology",  as  used  in  this  part 
means  information  of  any  kind  that  can 
be  used  or  adapted  for  use  in  the  design, 
production,  manufacture,  utilization,  or 
reconstruction  of  articles  or  material. 
The  data  may  take  a  tangible  form,  such 
as  a  scale  model,  prototype,  blueprint  or 
an  operating  manual,  or  may  take  an 
intanigible  form,  such  as  technical 
advice. 

271M2    Poley. 

(a)  It  is  the  policy  of  the  Department 
of  Defense  to  recover  a  fair  share  of  its 
investment  in  nonreciuring  costs  related 
to  products,  and/or  a  fair  price  for  its 
contribution  to  the  development  of 
related  technology,  when  the  products 
are  sold,  and/or  when  technology  is 
transferred  to  a  foreign  government, 
international  organization,  foreign 
commensal  firm,  or  domestic 
organization  (hereafter  referred  to 
collectively  as  "customers")  for 


coproduction,  assembly  or  licensed 
production  for  the  same  or  derivative 
items.  This  fair  share  is  recovered 
through  the  assessment  of  nonrecurring 
recoupment  charges  or  royalty  fees 
established  by  tlM  DoO. 

(b)  In  selected  cases,  it  is  DoD  policy 
to  recover,  on  behalf  of  a  foreign 
government  or  international 
organization,  a  fair  share  of  the 
nonrecurring  costs  for  a  special  feature 
or  product  paid  by  the  foreign 
government  or  international 
organization  under  an  FMS  cases  where 
subsequent  non-U.S.  Government 
customers  purchase  the  same 
specialized  feature(8).  The  U.S. 
Government  will  normally  not  collect 
this  recoupment  on  behalf  of  a  foreign 
government  beyond  eight  (8)  years  fitnn 
the  date  of  the  acceptance  of  the  miginal 
DoD  Offer  and  Acceptance  PD  Form 
1513)  that  included  the  ntmrecurring 
investment 

(c)  Transfer  of  DoD-owned  technical 
data  to  foreign  governments  for  non-U.S. 
Government  use  shall  be  made  only 
under  FMS  procedures. 

271J»3    AppNcabiltty. 

(a)  These  policies  apply  to  those 
products  and  technologies  that  Kvere 
developed  or  produced  with  DoD 
appropriations  or  funds,  and  in  special 
.cases  foreign  customer  funds,  on  which 
a  nonrecurring  recoupment  charge  or 
royalty  fee  has  been  os  will  be 
established. 

(b)  In  the  absence  of  an  estabh'shed 
recoupment  amoimt  full  recoveiy  of  the 
nonrecurring  cost  charge/royalty  fee  is 
required.  It  is  incumbent  upon  the    ■ 
Contractor  to  notify  the  U.S. 
Government  of  all  pending  commercial 
sales  that  may  be  subject  to  a 
recoupment  charge  so  that  the 
appropriate  charge  may  be  established 
and  identified  to  the  contractor. 

(c)  Revised  charges  shall  be  effective 
as  of  the  date  of  revision  and  shaU  not 
be  retroactively  applied  to  past  sales  or 
to  sales  consummated  by  a  written 
contract  between  the  parties  before  the 
effective  date  of  the  revised  charge. 

(d)  The  policies  do  not  apply  when  the 
sale  is  to  a  U.S.  Government 
organization  or  when  a  contract  is 
awarded  by  DoD  under  the  Foreign 
Military  Sales  program.  When  a  sale  is 
made  under  authwity  of  the  MPS 
program,  charges  prescribed  by  DoD 
Directive  2140.2  shall  be  assessed  by  the 
DoD  official  responsible  for  the 
presentation  of  the  DD  Form  1513.  Such 
charges  shall  not  be  included  in  the 
contract  price. 


2714104 

(a)  To  assure  the  recoveiy  of  an 
appropriate  share  of  DoD  investment  in 
noiu«curring  costs,  the  clause  at 
252.271-7001,  "Recovery  of  Nonrecurring 
Costs  on  Conunercial  Sales  of  Defense 
Products  and  Technology  and  of  Royalty 
fees  Use  of  DoD-owned  Technical 
Date,"  shall  be  included  in  aU  RDT&E 
and  production  contracts  and 
subcontracts  of  $1  million  or  more.  This 
clause  requires  the  contractor  and 
qualifying  subcontractors  to  pay  to  the 
U.S.  Government  the  amounts 
established  by  the  U.S.  Government  in 
the  event  of  the  contractor's  commerdal 
sale  or  transfer  of  products  or  related 
technology,  that  meet  the  criteria  of 
271.003. 

(b)  The  amount  to  be  reimbursed  to 
the  U.S.  Government  for  the  commercial 
sale,  coproduction  or  licensed 
production  of  products  and  components 
and  for  transfer  of  technology  is 
provided  at  252Ji71-7001.  The 
recoupment  charge  is  based  upon 
information  recorded  in  DoD  accotmting 
records  or  DoD  budget  justification 
documents  and  DoD  estimates  of 
quantities  to  be  produced.  The  Military 
Department  may  consult  with  the 
Contractor  to  obtain  contractor 
marketing  assessments.  The  diarge  will 
be  established  by  the  DoD  in 
accordance  with  DoD  Directive  2140.2.  If 
an  issue  concCTning  the  amount  cannot 
be  resolved,  the  Military  Department 
will,  within  90  days,  request  guidance 
from  the  Director.  Defense  Security 
Assistance  Agency. 

(c)  When  a  contractor  negotiates  the 
sale,  coproduction  or  Ucensed 
production,  or  transfer  of  technology  of 
a  DoD  developed  item  or  a  derivative  of 
a  DoD  developed  item,  the  Contractor 
will  request  the  appropriate  charge  from 
the  DoO  Focal  Point  set  forth  in  271^)06. 

271.005    Waivers  (Induding  reductions). 

(a)  Waiver  or  reduction  of  the  charges 
prescribed  may  be  approved  for  a 
commercial  sale  based  upon  the  same 
criteria  for  waivers  granted  under  FMS 
or  if  the  domestic  sale  is  in  the  best 
interest  of  the  United  States  to  satisfy  a 
demonstrable  right  of  the  manufacturer 
or  the  purchaser  or  to  obtain  advantage 
to  the  U.S.  Government 

(b)  Request  for  waivers.  (1)  A  waiver 
shall  not  be  approved  for  a  sale  once 
consimmiated,  tmless  the  acceptance 
was  conditional  upon  approval  of  the 
waiver.  A  waiver  shall  not  be  granted  in 
connection  with  a  direct  commercial 
sale  if  such  a  waiver  could  not  have 
been  granted  legally  in  connection  with 
a  sale  made  under  tiie  FMS  program. 
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(2)  Requests  for  waivers  associated 
with  foreign  sales  should  originate  with 
the  foreign  government  and  shall  be 
submitted  to  the  Director  of  the  Defense 
Security  Assistance  Agency.  The    . 
request  shall  contain  information   ' 
regarding  the  extent  of  standardization 
and  a  statement  of  facts  regarding  the 
program.  beneHts  expected  and  other 
justification,  and  any  calculations 
necessary  to  quantify  the  waiver  and 
the  benefits  to  the  U.S.  Government. 
Waivers  will  be  evaluated  on  a  case-by- 
case  basis  only,  and  blanket  waivers 
will  not  be  considered.  Any  waiver 
approved  for  a  direct  commercial  sale  to 
a  foreign  government  requires  a 
certification  by  the  Contractor  that 
reductions  have  been  passed  on  to  the 
customer.  The  Director  of  the  Defense 
Security  Assistance  Agency  is  the  only 
waiver  approval  authority. 

(3)  Requests  for  waivers  associated 
with  domestic  sales  may  originate  with 
a  DoD  Component,  or  a  defense 
contractor  (Vice  President  or  higher)  and 
shall  be  submitted  to  the  Under 
Secretary  of  Defense  for  Acquisition 
(USD(A]].  The  request  shall  contain 
information  regarding  the  dollar  value  of 
the  waiver,  benefit  to  be  derived  by  the 
Department  of  Defense,  the  names  of 
foreign  and  domestic  competitors, 
impact  on  the  U.S.  Government  balance 
of  payments,  demonstrable  rights  of  the 
mani^acturer  or  purchaser,  and  any 
other  justification  for  the  waiver. 
Blanket  waiver  requests  are  i 
discouraged,  but  may  be  granted  ifl 
extraordinary  circimistances. 

271iM»    Department  Of  0«f«nM(DoO) 
focal  polwt>. 

DoD  Focal  Points  maintain  a  central 
data  base  on  established  charges.  The 
DoD  Focal  Points  are  as  follows: 

(a)  Army:  U.S.  Army  Security  Affairs 
Conunand.  ATTN:  AMSAC-RP.  5001 
Eisenhower  Avenue,  Alexandria.  VA 
22333-001. 

(b)  Navy:  Commanding  Officer.  Navy 
faitemational  Logistics  Control  Offlce, 
700  Robbins  Avenue  (Code  10), 
Philadelphia.  PA  19111-5095. 

(c)  Air  Force:  Chief.  Security 
Assistance  &  Training  Cost  Division. 
Directorate  of  Cost  &  Management 
Analysis,  Department  of  the  Air  Force, 
Washington.  DC  20330-5018. 

DoD  Directive  2140.2  set  forth  below 
is  included  to  facilitate  review  of  this 
proposed  rule. 

Depaitmeni  of  Defense  Directive 

August  5. 1985. 

Number  2140.2. 

Subject:  Recoupment  of  Nonrecurring  Costs 
on  Sales  of  U.S.  Products  and  Technology. 

References:  (a)  DoD  Directive  2140.2. 
"Recoupment  of  Nonrecurring  Costs  on  Sales 


of  USG  Products  and  Technology,"  January  5. 
1977  (hereby  canceled). 

(b)  Public  Law  90-629,  "Arms  Export 
Control  Act"  October  22. 1968.  as  amended. 

(c)  Council  on  International  Economic 
Policy  Decision  Memorandum  No.  23,  "R&D 
Recoupment."  August  2, 1974. 

(d)  Department  of  Defense  Federal 
Acquisition  Regulation  (FAR)  Supplement. 

(e)  Defense  Acquisition  Regulation  (DAR). 

(f)  DoD  7290.3-M.  "Foreign  Military  Sales 
Financial  Management  Manual,"  fune  1981. 

A.  Reissuance  and  Purpose 

This  Directive  reissues  reference  (a), 
establishes  policy  to  conform  with  references 
(b)  and  (c)  for  calculating  and  assessing 
nonrecurring  cost  (NC)  recoupment  charges 
on  sales  of  DoD-developed  items  and 
technology  to  non-U.S.  Government  (USG) 
customers,  assigns  responsibilities,  and 
prescribes  procedures  to  implement 
estabUshed  policies. 

B.  Applicability  and  Scope 

1.  This  Directive  applies  to  the  Office  of  the 
Secretary  of  Defense,  the  Military 
Departments,  the  Organization  of  the  Joint 
Chiefs  of  Staff,  the  Unified  and  Specified 
Commands,  and  the  Defense  Agencies 
(hereafter  referred  to  collectively  as  "DoD 
Components"). 

2.  Its  provisions  shall  be  applied 
contractually  to  DoD  contractors  and 
recipients  of  DoD  technical  data  packages 
(TDPs)  who  sell  defense  articles  or 
technology  developed  with  DoD 
appropriations  or  funds  (and  in  special  cases. 
customer  funds]  or  use  such  technology  to 
manufacture  items  sold  commercially  to  a 
foreign  government,  international 
organization,  foreign  commercial  firm, 
domestic  organization,  or  private  party. 

3.  Its  provisions  do  not  apply  to  sales  of 
excess  property  when  accountability  hat 
been  transferred  to  property  disposal 
activities  and  the  property  is  sold  in  open 
competition  to  the  highest  bidder. 

C.  Definitions 

The  terms  used  in  this  Directive  are 
defined  in  enclosure  1. 

D.  Policy 

Non-USG  purchaser  shall  pay  a  fair  price, 
determined  in  accordance  with  thfs  Directive, 
for  the  values  of  the  DoD  nonrecurring 
investment  in  the  development  and 
production  of  defense  articles  and/or 
development  of  technology,  unless  an  NC 
recoupment  charge  waiver  has  been 
approved  by  the  DoD  official  designated  in 
section  G.  of  this  Directive.  Approved  revised 
NC  recoupment  charges  shall  not  be  applied 
retroactively  to  accepted  Foreign  Military 
Sales  (FMS)  agreements  or  to  direct  sales 
that  were  entered  into  before  the  date  of 
approval  of  the  revised  NC  recoupment 
charge.  When  defense  items  are  sold  at  a 
reduced  price  due  to  age  or  condition,  the  NC 
recoupment  charge  shall  be  reduced  by  the 
same  percentage  reduction. 

E.  Responsibilities 

1.  The  Under  Secretary  of  Defense  for 
Research  and  Engineering  (USDR&E)  shall 
monitor  and  exercise  control  over  NC  cost 


recoupment  aspects  of  domestic  commercial 
sales  of  DoD-developed  items  and  technology 
and  shall  take  apropriate  action  to  revise  the 
DoD  FAR  Supplement  (reference  (d))  to  agree 
with  this  Directive. 

2.  The  Under  Secretary  of  Defense  for 
Policy  shall  monitor  the  application  of  this 
Directive  and  exercise  control  over  foreign 
sales  of  DoD-developed  items  and 
technology. 

3.  The  Under  Secretary  of  Defense  for 
Policy  shall  monitor  the  application  of  this 
Directive  and  exercise  control  over  foreign 
sales  of  DoD-developed  items  and 
technology. 

9.  The  Assistant  Secretary  of  Defense 
(Comptroller]  (ASD(C))  shall  provide 
necessary  cost  accounting  guidance  and 
ensure  publication  of  a  listing  of  DoD- 
developed  items  or  categories  of  technology 
to  which  NC  recoupment  charges  are 
applicable. 

4.  The  Director,  Defense  Security 
Assistance  Agency  (DSAA).  shall  serve  as 
the  DoD  focal  point  for  review  and  approval 
of  NC  recoupment  charges  for  major  defense 
equipment  (MDE)  items  and  for  processing 
NC  recoupment  charge  waiver  requests 
received  from  foreign  countries  and 
international  organizations  for  FMS  or  dh«ct 
commercial  sales.  Notification  of  approved 
NC  recoupment  charges  for  MDE  items  shall 
be  provided  to  the  Deputy  Assistant 
Secretary  of  Defense  (Management  Systems) 
(DASD(MS)). 

5.  The  Heads  of  Military  Departments  and 
Defense  Agencies  shall: 

a.  Determine  the  DoD  nonrecurring 
investment  in  DoDnleveloped  items  or 
technology  and  perform  required  pro  rata 
calculations  in  accordance  with  cost 
accounting  guidance  from  the  ASD(C). 

b.  Validate  and  provide  recommended 
charges  for  MDE  items  to  DSAA. 

c.  Determine  the  appropriate  charges  for 
non-MDE  articles  and  technology. 

d.  Provide  the  approved  non-MDE  item  and 
technology  charges  to  the  DASD(MS). 

e.  Insert  prescribed  reference  (d)  clauses  in 
contracts. 

f.  Enforce  the  application  of  the 
aforementioned  clauses. 

g.  Deposit  collections  to  accounts 
prescribed  by  the  ASD(C). 

h.  Submit  quarterly  reports  of  anticipated 
and  actual  NC  recoupment  charge  collections 
to  the  DSAA. 

8.  The  Director,  Defense  Contract  Audit 
Agency  (DCAA),  shall  ensure  that  any 
evaluation  of  a  contractor  accounting  system 
includes  an  analysis  of  the  internal  controls 
established  to  ensure  compliance  with  the 
requirement  to  pay  NC  recoupment  charges. 
If  DCAA  audit  work  on  a  bid  proposal,  claim 
for  incurred  costs,  etc.,  discloses  contractor 
noncompliance  with  the  requirement  to  pay 
an  NC  recoupment  charge,  an  audit  report 
shall  be  issued  promptly  to  the  cognizant 
DoD  contracting  officer,  with  a  copy  of  the 
report  submitted  to  the  DASD(MS). 

F.  Procedures 

All  DoD  Components  shall  follow  the 
implementing  procedures  contained  in 
enclosure  2. 


G.  Waivers  (including  ReducUonaJ 

1.  The  Anns  Export  Control  Act  (reference 
(b))  requires  the  recoupment  of  a 
proportionate  amount  of  nonrecurring  costs 
of  MDE  from  FMS  customers  but  authorizes 
consideration  of  reductions  or  waivers  for 
particular  sales  which,  if  made,  significantly 
advance  USG  interests  in  North  Atlantic 
Treaty  Organization  standardization  or 
standardization  with  the  Armed  Forces  of 
Japan,  AustraHa,  or  New  Zealand  in 
furtherance  of  the  mutual  defense  treaties 
between  the  United  States  and  those 
countries.  Waiver  for  direct  conunercial  sales 
and  for  non-MDE  items  under  FMS  shall  be 
based  upon  the  same  considerations. 

2.  Requests  for  waivers  of  NC  recoupment 
charges  for  eligible  countries  for  sales  of 
DoD-developed  items  under  the  FMS  program 
or  on  direct  commercial  sales  to  foreign 
governments  and  international  organizations 
shaU  be  submitted  to  the  Director,  DSAA. 

a.  Requests  should  originate  with  the 
foreign  government  and  shall  provide 
information  regarding  the  extent  of 
standardization  to  be  derived  as  a  result  of 
the  waiver  and  other  benefits  that  would 
accrue  to  the  USG  as  a  result  of  the  sale.  The 
request  shall  contain  a  summary  statement  of 
the  facts  regarding  the  program,  benefits 
expected  and  justification  therefor,  and  any 
calculations  necessary  to  quantify  the  waiver 
and  the  benefits  to  the  USG. 

b.  Blanket  waier  requests  shall  not  be 
submitted  nor  considered.  The  term  "blanket 
waiver"  refers  to  an  NC  recoupment  charge 
waiver  that  is  not  related  to  a  particular  sale; 
for  example,  waivers  for  all  sales  to  a  country 
or  all  sales  of  a  weapon  system. 

c.  A  waiver  request  shall  not  be  approved 
for  a  sale  that  was  accepted  without  an  NC 
recoupment  charge  waiver,  unless  the 
acceptance  was  conditional  upon  approval  of 
the  waiver.  A  waiver  shall  not  be  granted  in 
coimection  with  a  direct  commercial  sale  if 
such  a  waiver  could  not  have  been  granted 
legally  in  connection  with  a  sale  made  under 
the  FMS  program.  Any  waiver  approved  for  a 
direct  commercial  sale  requires  a  certification 
by  the  contractor  that  reductions  have  been 
passed  on  to  the  customer. 

3.  A  DoD  Component  or  defense  contractor 
(vice  president  or  higher)  may  request 
%»aivers  of  NC  recoupment  charges  for 
domestic  sales  of  DoD-developed  items. 
Contractor  requests  shall  be  submitted 
through  the  appropriate  contracting  officer  to 
the  USDR&E.  To  the  extent  possible,  the 
request  shall  provide  information  regarding 
the  dollar  value  of  the  waiver,  benefit  to  be 
derived  by  the  Department  of  Defense,  the 
names  of  foreign  and  domestic  competitors, 
impact  on  the  USG  balance  of  payments, 
demonstrable  rights  of  the  manufacturer  or 
purchaser,  and  any  other  justification  for  the 
waiver.  Blanket  waiver  requests  for  domestic 
sales  are  discourged,  but  may  be  granted  in 
extraordinary  circumstances. 

4.  Requests  for  waivers  shall  be  processed 
expeditiously,  and  a  decision  normally  made 
by  the  approving  authority  (see  subsection 
G.8.,  below)  to  either  approve  or  disapprove 
the  request  within  80  days  after  receipt.  A 
waiver  in  whole  or  in  part  of  the  recoupment 
charge  or  a  denial  of  the  request  shall  be 
provided  in  writing  to  the  appropraite  DoD 


Component  before  issuance  of  the  FMS 
agreement  or  signing  of  the  commercial 
contract. 

5.  The  decision  on  any  waiver  requires  the 
concurrence  of  the  Director,  DSAA;  the 
ASD(C);  and  the  USDR&E.  If  an  issue 
concerning  the  waiver  request  cannot  be 
resolved,  the  normal  waiver  approval 
authority  shall  prepare  an  action 
memorandum  on  the  waiver  request  to  the 
Deputy  Secretary  of  Defense  for  final 
determination.  The  action  memorandum  to 
the  Deputy  Secretary  of  Defense  shall  be 
coordinated  with  the  Director.  DSAA;  the 
ASD(C):  and  the  USDR&E. 

6.  The  Director,  DSAA.  is  the  waiver 
approval  authority  and  will  state  in  writing 
any  approvals  granted  for  waivers  associated 
with  FMS  and  direct  foreign  sales.  The 
USDR&E  is  the  waiver  approval  authority 
and  will  state  in  writing  any  approvals 
granted  for  waivers  involving  sales  of  DoD- 
developed  items  and  technology  to  domestic 
organizations.  This  authority  shall  not  be 
redelegated.  A  notification  of  each  approved 
waiver  will  t>e  forwarded  to  the  ASD(C)  and 
to  the  concerned  DoD  Components  by  the 
approving  authority. 

H.  Information  Requirements 

The  record  keeping  and  reporting 
requirements  prescribed  in  subsection  H.2.  of 
enclosure  2  are  assigned  Reports  Control 
Symbol  DSAA(Q)1112. 

/.  Effective  Date  and  Implementation 

This  Directive  is  effective  immediately  for 
all  NC  recoupment  calculations  that  have  not 
t>een  approved  previously.  Forward  two 
copies  of  implementing  documents  to  the 
Assistant  Secretary  of  Defense  (Comptroller) 
within  120  days. 
WiUiam  H.  Taft,  IV. 
Deputy  Secretary  of  Defense. 

Enclosures — 5. 

1.  Definitions. 

2.  Implementing  Procedures. 

3.  Format  for  ySD'E  Calculation. 

4.  Recoupment  of  Nonrecurring  Costs  on 
Sales  of  MDE  Items. 

5.  Recoupment  of  Nonrecurring  Costs  on 
Sales  of  Products  and  Technologies. 

Aug.  5.  85 
2140.2  (end  1) 

Definitions 

1.  Cost  Pool.  Represents  the  total  cost  to  be 
distributed  across  the  specific  number  of 
units.  The  nonrecurring  research, 
development,  test,  and  evaluation  (RDT&E) 
cost  pool  comprises  the  costs  described  in 
definition  11.  The  nonrecurring  production 
cost  pool  comprises  costs  described  in 
definition  10. 

2.  Direct  Sale.  A  conunercial  sale  to  a 
customer  by  a  defense  contractor  of  products, 
technology,  materiel,  services,  and 
development  of  production  techniques  that 
originally  were  developed,  improved,  or 
produced  using  DOD  appropriations  or  funds. 

3.  Domestic  Organization.  Any  U.S.  non- 
governmental organization  or  private 
commercial  firm. 

4.  Foreign  Military  Sale  (FMS).  A  sale  of 
defense  artiH«»«  or  defense  services  to  a 
foreign  government  or  international 
organization  under  authority  of  the  Arms 
Export  Control  Act  (reference  (b)). 


S.  Government  Sale.  A  sale  of  articles  or 
services,  or  both,  to  customers  by  any  DOD 
Component  under  appropriate  statutes. 

8.  Major  Defense  Equipment  (MDE).  Any 
item  of  significant  combat  equipment  on  the 
United  States  Munitions  List  having  a 
nonrecurring  RDT&E  cost  of  more  than  SSO 
million  or  a  total  production  of  more  than 
$200  million. 

7.  Model  A  basic  alpha-numeric 
designation  within  a  weapon  system  series, 
such  as  a  ship  hull  series,  an  equipment  or 
system  series,  an  airframe  series,  or  a  vehicle 
series.  For  example,  the  F5A  and  the  F5F  are 
different  models  within  the  same  F-5  system 
series. 

8.  Non-Major  Defense  Equipment  (Non- 
MDE).  Any  equipment  or  component  that  is 
not  identified  as  major  defense  equipment 

9.  Non-U.S.  Contractor.  A  contractor  or 
subcontractor  organized  or  existing  under  the 
laws  of  a  country  other  than  the  United 
States,  its  territories,  or  possessions. 

10.  Nonrecurring  Production  Costs.  Those 
one-time  costs  incurred  in  support  of  previous 
production  of  the  model  specified  and  those 
costs  specifically  incurred  in  support  of  the 
toUl  projected  production  run.  These  NCs 
include  DOD  expenditures  for  preproduction 
engineering;  rate  and  special  tooling;  special 
test  equipment;  production  engineering; 
product  improvement;  destructive  testing;  and 
pilot  model  production,  testing  and 
evaluation.  This  includes  costs  of  any 
engineering  change  proposals  initiated  before 
the  date  of  calculations  of  the  NC  recoupment 
charge.  Nonrecurring  production  costs  do  not 
include  DOD  expenditures  for  machine  tools, 
capital  equipment  or  facilities  for  which 
contractor  rental  payments  are  made  in 
accordance  with  the  DAR  or  DOD  FAR 
Supplement  (references  (e)  and  (d), 
respectively)  or  asset  use  charges  assessed  in 
accordance  with  DOD  7290.3-M  (reference 

m 

11.  Nonrecurring  Research,  Development, 
Test,  and  Evaluation  (RDT&E)  Costs.  These 
costs  funded  by  an  RDT&E  appropriation  to 
develop  or  improve  the  product  or  technology 
under  consideration  either  through  contract 
or  in-house  effort.  This  includes  costs  of  any 
engineering  change  proposal  initiated  before 
the  date  of  calculation  of  the  NC  recoupment 
charges  as  well  as  projections  of  such  costs, 
to  the  extent  additional  effort  applicable  to 
the  sale  model  or  technology  is  necessary  or 
planned.  It  does  not  include  costs  funded  by 
either  procurement  or  operation  and 
maintenance  (O&M)  appropriations. 

12.  Pro  Rata  Recovery  of  Nonrecurring 
Costs  (NC)  Equal  distribution  (proration)  of  a 
pool  to  a  specific  number  of  units  that  benefit 
from  the  investment  so  that  a  DOD 
Component  will  collect  from  a  customer  a  fair 
(pro  rata)  share  of  the  investment  in  the 
product  being  sold. 

13.  "Special"  RDT&E  and  Nonrecurring 
Production  Costs.  Costs  incurred  at  the 
request  of,  or  for  the  benefit  of,  the  customer 
in  developing  a  special  feature  or  unique 
requirement  These  costs  must  be  paid  by  the 
customer  as  they  are  incurred. 

14.  Technology.  Information  of  any  kind 
that  can  be  used  or  adapted  for  use  in  the 
design,  production,  manufacture,  utilization. 
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or  reconstruction  of  articles  or  materiel.  The 
data  may  take  a  tangible  form,  such  as  a 
scale  model,  prototype,  blueprint  or  an 
operating  manual,  or  may  take  an  intangible 
form,  such  as  technical  advice. 

Aug.  5,  85 
2140.2  (end  2) 

Implementing  Procedures 
A.  General 

1.  Each  DoO  Component,  defense 
contractor,  or  recipient  of  DoD  TDP 
negotiating  the  sale  of  items  or  technology,  or 
both,  developed  with  DoD  appropriations  or 
funds  shall  ensure  the  assessment  of  the 
charges  as  set  forth  in  this  implementing 
procedure. 

2.  Each  DoD  Component  shall  establish  a 
system  to  accumulate  cost  pools,  recognize 
when  a  cost  pool  meets  recoupment 
thresholds  and  calculate  an  NC  recoupment 
charge  for  items  or  technology  releasable  to 
foreign  countries  and  international 
organizations  when  FMS  or  direct 
commercial  sales  are  anticipated.  The  NC 
recoupment  charge  shall  be  based  upon 
information  recorded  in  DoD  accounting 
records  or  DoD  budget  justification 
documents.  Cost  estimates  may  be  used  to 
determine  the  NC  expected  to  be  incurred  in 
periods  not  covered  by  budget  justiiication 
documents. 

3.  The  NC  recoupment  charge  computation 
(nonrecurring  RDT&E  and  nonrecurring 
production  cost  pools  divided  by  benefiting 
units)  for  the  sale  of  MDE  items  shall  be 
submitted  to  the  Director,  DSAA,  for 
approval.  The  NC  recoupment  computation 
shall  be  supported  with  the  MDE  calculation 
worksheet  illustrated  at  enclosure  3.  A 
summary  report  on  each  MDE  item  shall  be 
provided  to  DSAA  following  the  format 
illustrated  at  enclosure  4.  The  Director, 
DSAA,  will  review  each  DoD  Component's 
calculations  and  provide  approved  NC 
recoupment  charges  for  MDE  items  to  the 
DoD  Component  and  the  DASD  [MS). 

4.  Once  the  approved  charge  has  been  used 
in  an  authorized  sale,  the  charge  normally 
will  not  be  revised  until  a  model  change 
occurs  or  a  major  new  development  program 
occurs  that  changes  the  operational 
capability  of  the  end  item.  | 

a.  Each  DoD  Component  shall  review 
approved  MDE  charges  annually  to  determine 
if  there  has  been  significant  change  in  factors 
or  assumptions  used  to  compute  the  NC 
recoupment  charge  established  for  a  model 
(for  example  a  significant  change  in 
identifiable  RDT&E  costs  or  the  anticipated 
production  run).  A  significant  change-occurs 
when  (1)  a  new  calculation  shows  a  change 
of  30  percent  of  the  current  system  NC  charge 
for  an  MDE  Item  or  (2)  the  NC  unit  charge 
increases  or  decreases  by  $50,000  or  more  or 
(3)  where  the  potential  for  a  $5  million  change 
in  recoupment  exists  or  (4)  for  ammunition 
items,  the  potential  exists  for  additional 
recoupment  of  over  $100,000  or  more. 

b.  When  significant  changes  are  identified 
for  MDE  and /or  when  a  model  change 
occurs,  the  DoD  Component  shall  submit  a 
request  to  the  Director,  DSAA,  for 
consideration  of  apf^priate  changes  in 
future  NC  recoupment  charges.  The  Director. 
DSAA,  normally  shall  respond  to  the  request 
in  writing  within  60  days  after  receipt  of  the 
request 


5.  When  a  defense  contractor  negotiates 
the  direct  sale  of  a  DoD-developed  item  or 
technology,  or  a  derivative  of  a  USG- 
developed  item,  he  or  she  shall  request  the 
amount  of  tlie  NC  recoupment  charge  from 
the  Administrative  Contracting  Officer  (ACQ) 
or  (for  technology  sales)  the  technology 
charge  fix>m  the  DoD  Component  responsible 
for  DoD  acquisition  of  the  article. 

a.  When  making  this  request  the  contractor 
shall  submit  such  information  as  may  be 
necessary  to  comply  with  this  Directive.  If  the 
NC  recoupment  charge  has  not  been 
established  already,  as  provided  for  under 
this  Directive,  the  ACO  shall  contact  the  DoD 
Component  responsible  for  establishment  of 
the  charge  and  advise  the  contractor  of  the 
estimated  date  the  charge  will  be  made 
available. 

b.  Despite  the  absence  of  an  established 
charge,  the  contract  shall  provide  for  full 
recovery  of  such  charge  in  the  amount  that  is 
subsequently  established.  The  recovery  will 
be  for  the  total  items  sold  and  not  merely 
applied  on  a  prospective  basis  from  the  date 
the  charge  is  established. 

6.  All  DoD  contracts  for  RDT&E  or 
acquisition  shall  incltide  a  mandatory  clause 
that  requires  the  contractor  to  pay  the  USG, 
within  30  days  following  delivery  of  each 
Item  from  the  contractor's  facility  or 
purchaser's  acceptance  (whichever  comes 
first),  the  established  NC  recoupment  charge 
for  any  domestic  or  international  direct  sale, 
coproduction,  or  licensed  production  of  DoD- 
developed  items  or  technology  (see  DoD  FAR 
Supplement  25.7306,  35.71.  and  52.235-7002. 
reference  (d)). 

7.  It  is  mandatory  that  each  DoD 
Component  complete  and  submit  to  DSAA 
for  approval,  a  proposed  NC  charge  not  later 
than  60  days  after  award  of  a  DoD  contract 
for  RDT&E  or  acquisition  whenever  there  is  a 
potential  for  commercial  sale  of  an  item  (see 
subsection  A.5.,  above).  The  ACO  is 
responsible  for  initiating  this  action  into 
appropriate  Military.Department  channels 
and  for  notifying  the  contractor  of  the 
appropriate  charge. 

8.  The  cognizant  DoD  Component  shall 
deposit  collections  in  payment  of  an  NC 
recoupment  charge  without  delay  in  the 
nearest  Federal  Reserve  Bank  to  accounts 
prescribed  by  the  ASD(C).  Notification  of  the  ■ 
deposit  shall  be  provided  to  the  DoD 
Component  activity  responsible  for 
submission  of  reports  required  in  subsection 
H  of  this  enclosure. 

B.  Calculation  of  Charges  on  MDE  and 
Components 

MDE  items  are  defined  in  enclosure  1.  The 
determination  of  whether  an  item  meets  the 
MDE  dollar  threshold  shall  be  based  on 
obligations  recorded  to  the  date  the 
equipment  is  offered  for  sale.  Production 
costs  shall  include  cost  incurred  for  the 
Department  of  Defense,  FMS,  and  known 
direct  sales  production.  For  the  FMS  program, 
the  sales  offer  date  shall  be  the  date  a  Letter 
of  Offer  and  Acceptance  (LOA)  is  signed  by  a 
U.S.  official  and  released  to  the  FMS 
customer  for  commercial  sales,  the  sales 
offer  date  shall  be  the  date  of  contract 
signature. 

1.  NC  recoupment  charges  shall  be 
assessed  on  a  pro  rata  basis.  The  charges 


shall  be  established  by  dividing  the  total  of 
all  applicable  NC  costs  including  costs  of  in- 
house  performance  or  multiple  procurements 
incurred  to  date  plus  projections  of  future 
costs  to  be  incurred  by  the  total  estimated 
number  of  units  projected  to  be  produced 
over  the  life  of  the  system  (including  DoD 
requirements,  Military  Assistance  Program 
(MAP)  requirements,  FMS  requirements,  and 
direct  commercial  sales  requirements).  The 
computation  of  the  cost  pool  shall  exclude 
costs  for  those  items  that  are  restricted  to 
USG  use  only  (for  example,  U.S.-unique 
nuclear  devices,  countermeasures,  security 
devices,  and  aircraft  carrier-unique 
adaptations).  All  applicable  NC  efforts 
including  inhouse  or  multiple  contractors 
shall  be  included  in  the  NC  cost  pool.  In  other 
words,  the  source  of  NC  effort  to  develop  a 
product  is  not  relevant  to  the  calculation  of 
the  NC  recoupment  charge. 

2.  The  number  of  units  to  be  produced  for 
DoD  shall  be  obtained  from  budget  backup 
data.  FMS  quantity  projections  and  direct 
commercial  sales  quantity  projections  shall 
be  derived  jointly  as  best  estimates  by  the 
Military  Department  and  DSAA.  Defense 
contractors  should  be  consulted  in 
determining  direct  commercial  sales 
quantities,  if  necessary.  When  disagreement 
on  estimated  FMS  and  direct  commercial 
quantities  and  sales  projections  occur,  the 
Director,  DSAA,  will  make  the  final 
determination  in  coordination  with  the 
ASD(C)  and  the  USDR&E. 

3.  For  a  weapon  system  that  includes  more 
than  one  component  that  meets  the  MDE 
threshold  or  contains  a  component  that  has 
application  to  several  weapons  systems  or  a 
commercial  sale  potential,  hereinafter 
referred  to  as  a  major  individual  component, 
a  "building  block"  approach  (that  is  the  sum 
of  NC  recoupment  charges  for  individual 
components)  shall  be  used  to  determine  the 
NC  recoupment  charge  for  the  sale  of  the 
entire  system. 

a.  Data  must  be  accumulated  for  each 
major  component  when  NC  is  identified  in 
accounting  records  or  budget  documents. The 
sum  of  the  various  component  NC 
recoupment  charges  and  any  remaining  NC 
for  the  weapon  system  shall  be  applied  to  the 
sale  of  a  complete  system.  Individual  NC 
recoupment  charges  shall  be  applied  to  sales 
of  individual  components.  The  format  by 
performing  the  required  calculation  is  at 
enclosure  3. 

b.  When  a  model  change  occurs,  the  NC 
recoupment  charge  shall  be  recalculated. 
That  portion  of  the  NC  which  benefits  only 
one  model  shall  be  allocated  only  to  that 
model,  i.e.,  old  or  new.  That  portion  of  the  NC 
that  benefits  old  and  new  models  shall  be 
prorated  between  cost  pools  related  to  the 
old  and  new  model  items.  Commonality 
between  old  and  new  models  may  be 
determined  either  on  the  basis  of  the  ratio  of 
old  model  parts  in  the  new  item  or  on  some 
other  commonly  acceptable  basis  for 
allocation  of  costs  between  the  models,  i.e., 
engineering  analysis  or  technology  analysis, 
as  appropriate.  Sample  calculations  are 
illustrated  at  enclosure  (6). 

c.  DoD  Components  involved  with  a  sale 
shall  ensure  that  components  are  not 


purchased  separately  for  ultimate  assembly 
as  an  end  item  in  an  attemi^t  to  circtmivent 
this  Directive. 

4.  The  established  NC  recoupment  charge 
shall  be  included  in  the  FMS  unit  price  or,  for 
commercial  sales,  provided  to  the  seller,  and 
paid  by  the  seller  to  the  USG. 

5.  If  a  conunercial  item  being  sold  is 
substantially  different  (less  than  90  percent 
common)  from  the  USG  item  for  which  the 
NC  recoupment  charge  was  developed,  the 
charge  shall  be  assessed  based  on  the  extent 
of  commonality  with  the  USG  item.  For 
example,  if  the  commercial  item  is  25  percent 
common  with  the  DoD  item,  then  only  25 
percent  of  the  established  NC  recoupment 
charge  for  the  DoD  item  shall  be  assessed. 
The  DoD  Component  office  with  system 
engineering  responsibility  for  the  item  shall 
be  responsible  for  determining  the  degree  of 
such  commonality. 

a.  The  cognizant  DoD  contract 
administrative  office  shall  request  DCAA  to 
review  contractor  accounting  records  to 
ensure  that  the  commercial  item  was  not  fully 
or  partly  funded  by  charges  against  DoD 
contracts. 

b.  The  contract  administration  office  shall 
provide  its  calculations  and  rationale  to 
DSAA  for  review  and  approval.  Upon  receipt 
of  the  DSAA  approval,  the  DoD  Component 
shall  notify  the  contractor  in  writing  of  the 
applicable  derivative  NC  recoupment  charge. 

6.  If  records  necessary  to  enable  a  pro  rata 
NC  calculation  have  been  lost  or  destroyed 
for  particular  MDE  items  in  which  the  USG 
has  an  NC  investment  the  DoD  Component 
(Assistant  Secretary  or  a  designee)  shall 
certify  that  the  records  have  been  lost  or 
destroyed  and  shall'determine  a  unit  NC 
recoupment  charge  equal  to  4  percent  of  the 
naost  recent  USG  contract  price.  The 
certification  of  lost  or  destroyed  documents 
and  recommended  fixed  charge  per  unit  shall 
be  forwarded  to  the  Director,  DSAA,  for 
approval.  The  Director,  DSAA,  shall  then 
establish  a  fixed  unit  NC  recoupment  charge 
for  all  subsequent  sales. 

C.  Calculation  of  Charges  on  Non-Major 
Defense  Equipment 

NC  recoupment  charges  on  Non-MDE  shall 
be  established  in  accordance  with  procedures 
set  forth  in  this  subsection.  Once  established, 
the  charge  normally  shall  not  be  revised 
unless  the  item  subsequently  qualifies  as  an 
MDE  item.  When  a  non-MDE  item  becomes 
an  MDE  item,  a  new  NC  recoupment  charge 
shall  be  established  using  MDE  procedures. 
The  DoD  Components  shall  provide 
established  charges  for  non-MDE  to  the 
DASD(MS)  for  publication  in  a  document  that 
is  readily  accessible  by  DoD  Components, 
contractors,  and  the  public. 

1.  Components  of  MDE  Items.  The  pro  rata 
amount,  as  determined  through  use  of  the 
huilding  block  approach,  required  by  in 
subsection  B.3,  above,  shall  be  assessed 
whenever  a  major  component  is  sold.  There 
shall  be  no  charge  on  sales  of  other 
components  because  applicable  NC 
recoupment  charges  are  recovered  on  MDE 
item  sales. 

2.  Non-MDE  End  Items.  A  percentage  NC 
recoupment  charge  shall  be  assessed  on  non- 
MDE  end  items  whenever  $2  million  of 
ROT&E  funded  cost  has  been  or  is  expected 


to  be  incurred  on  the  item.  The  applicable 
surcharge  shall  be  5  percent  of  the  item's 
current  DoD  inventory  price. 

3.  Modification  Kits — a.  Developed  to 
Provide  an  End  Item  With  New  or  Improved 
Capability.  An  NC  percentage  charge  shall  be 
made  whenever  S2  million  of  RDT&E, 
procurement,  or  O&M  funds  have  been 
expended  on  engineering,  development  or 
testing  of  the  kit.  The  applicable  surcharge 
shall  be  5  i>ercent  of  the  selling  price  of 
modification  kits  transferred  under  the  FMS 
program  or  sold  commercially  by  U.S. 
contractors. 

b.  Developed  to  Improve  the  Safety, 
Reliability,  Availability,  and 
Maintainability.  The  costs  of  improvement 
programs  that  are  designed  to  continuously 
improve  the  safety,  reliability,  availability, 
and  maintainabiUty  of  an  end  item  or  major 
component  over  the  projected  life  of  the  item 
will  be  shared  eqiiitably  by  all  users  of  the 
item.  Normally,  each  user  will  pay  a  share  of 
the  total  annual  cost  through  a  Component 
Improvement  Program  (CIP)  or  comparable 
program.  All  users  are  expected  to  participate 
in  such  programs.  However,  if  a  user  does  not 
participate  in  a  CIP  or  comparable  program, 
the  user  will  pay  an  appropriate  share  of  the 
development  costs  for  any  modification 
purchased  after  delivery  of  the  system.  The 
calculation  of  these  charges  is  as  follows: 

(1)  New  items.  For  new  items  entering  the 
system,  the  cost  sharing  calculation  will  be 
established  at  the  time  the  NC  cost  pool  is 
established  and  the  NC  recoupment  charge  is 
approved.  First  the  total  life  of  the  item  will 
be  projected,  then  the  point  in  time  when  half 
of  all  projected  deliveries  to  non-DoD 
customers  will  occur  will  be  estimated.  Using 
actual  cost  data  and  data  from  historical  files 
for  similar  CIP  or  comparable  programs,  the 
total  U.S.  investment  costs  over  the  life  of  the 
program  will  be  estimated.  The  amount  of 
U.S.  investment  projected  to  be  incurred  up  to 
the  previously  determined  point  of  half  of  the 
deliveries  to  non-DoD  customers  will  be 
included  in  the  weapon  system  NC  cost  pool. 
The  annual  cost  of  operating  the  CIP  or 
comparable  program  will  be  shared  in 
proportion  to  the  number  of  items  in  the 
possession  of  each  user.  This  will  ensure  that 
the  remaining  costs  of  operating  the  CIP  or 
comparable  program  will  be  shared  equally 
by  all  users  of  the  item. 

(2)  Existing  Items/Improved  Items.  For 
items  already  in  the  inventory  that  have 
established  NC  pro  rata  charges,  or  for 
improved  items  that  meet  the  criteria  for  NC 
pro  rata  charge  revision,  all  U.S.  investment 
costs  incurred  before  the  date  of  calculation 
of  the  revised  NC  recoupment  charge  will  be 
included  in  the  NC  cost  pool.  Additionally,  all 
users  shall  be  required  to  pay  on  an  annual 
basis  in  proportion  to  the  number  of  existing 
items  for  participation  in  the  program. 

(3)  Modification  Kits.  Modification  kits 
designed  to  improve  safety,  reliability, 
availability,  and  maintainability  are  issued  to 
FMS  customers  and  incorporated  into  end 
item/major  components  without  the 
additional  NC  recoupment  charge  because 
the  applicable  development  cost  is  either 
included  in  the  end  item/major  component 
NC  recoupment  charge  or  recouped  as  CIP  or 
comparable  program  charges  on  the  end  item 


or  major  components.  In  exceptional 
circtmistances  when  a  user  does  not 
participate  in  the  CiP  or  comparable  program, 
the  user  shall  be  assessed  an  NC  charge  for 
any  modifications  purchased  after  delivery  of 
the  systems.  This  charge  shall  be  based  on  5 
percent  of  the  acquisition  cost  of  each 
modification  kit. 

4.  Components  of  Non-MDE  End  Items.  A 
percentage  NC  recoupment  charge  shall  be 
made  on  any  non-MDE  item  component 
whenever  S2  million  of  RDT&E 
appropriations  has  been  or  is  expected  to  be 
expended  on  the  component.  The  applicable 
charge  shall  be  5  percent  of  the  component's 
current  FMS  selling  price  for  components 
transferred  under  the  FMS  program  or  sold 
commercially  by  a  U.S.  contractor. 

D.  Calculation  of  Charges  for  Technology 
Sales 

The  procedures  for  the  calculation  of 
charges  after  receipt  of  authorization  to 
release  technology  are  as  follows: 

1.  Technical  Data  Packages. 

a.  An  NC  recoupment  charge  shall  be 
assessed  for  the  transfer  and  use  of  TDPs  to 
be  used  to  manufacture  or  produce  items  for 
non-USG  use.  This  charge  is  in  addition  to 
normal  costs  associated  with  reproduction 
and  shipping  of  TDPs.  Charges  for  the  use  of 
TDPs  normally  are  referred  to  as  royalty  fees. 
However,  for  MDE  items,  the  approved  MDE 
NC  recoupment  charge  shall  be  assessed  for 
each  item  manufactured  or  coproduced  in 
place  of  a  royalty  fee. 

_b.  For  a  non-MDE  item,  an  NC  percentage 
surcharge  shall  be  applied  as  the  royalty  fee 
on  the  basis  of  the  item's  current  DoD 
inventory  price.  Prescribed  charges  for'non- 
MDE  items  are  as  follows: 

(1)  Foreign  Governments  and  non-U.S. 
contractors — 5  percent  on  items 
manufactured  for  in-country  use  and  8 
percent  on  items  manufactured  for  third  party 
use  by  or  on  behalf  of  foreign  governments  or 
international  organizations. 

(2)  U.S.  Contractors — 3  percent  on  items 
manufactured  for  consumption  in  the  U.S. 
and  5  percent  on  items  manufactured  for 
export. 

c.  The  above  charges  will  be  deemed 
necessary  to  constitute  the  "fair  market 
price"  for  U.S.  technology. 

d.  A  TDP  developed  with  USG  funds  shall 
not  be  released  to  any  non-USG  parties, 
including  contractors,  unless  the  recipient  has 
agreed  in  writing  to  pay  the  applicable 
charges  prescribed  by  this  Directive  and  to 
pay  applicable  charges  within  30  days  after 
manufacture  of  applicable  items. 

2.  Software.  A  charge  shall  be  made  for 
sales  of  software  whenever  $2  million  or 
more  has  been,  or  is  expected  to  be, 
expended  by  the  DoD  Component  to  develop 
the  software  regardless  of  appropriation 
account.  The  charge  shall  be  a  pro  rata 
charge.  The  numerator  shall  be  the  cost 
incurred  by  the  DoD  Component.  The 
denominator  shall  be  either  the  number  of 
weapons  systems  to  be  supported  by  the 
software  package  or  the  number  of  software 
packages  to  be  duplicated,  whichever  is  the 
most  equitable  in  the  opinion  of  the  DoD 
Component 
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3.  Other  Tedmoiogy  Tnamfers.  For  aU 
other  techBotogjr  tragnfen.  mdwling 
tfugteraofTDPainrpgrpoBea  other  than 
mamifactiiriiig,  and  all  Innafefs  of  iitdnsthal 
or  wnwIactiiriBg  procmai,  the  amount  of 
the  chaise  akaU  eqial  the  fair  market  value 
of  the  techaolo^  involved.  For  transfers  to 
any  U.S.  domestic  organization,  this  charge 
shall  be  the  lower  of  either,  (a)  A 
proportionate  ghaie  of  the  DoD  investment 
cost  identified  to  the  development  of  the 
technical  data  and  technology  involved:  or 
(b)  a  fair  market  price  for  the  technical  data 
and  technology  involved  based  on  an 
en^eering  analysis  of  demand  or  the 
potential  monetary  return  on  investment.  For 
transfers  to  any  non-U.S.  contractor  or  other 
foreign  customer,  this  charge  will  be  the 
greater  of  the  foregoing  two  alternatives. 
Accordingly,  the  lower  domestic  price  shall 
be  applied  only  if  the  prospective  domestic 
purchaser  signs  a  written  commitment  to  the 
Department  of  Defense  that  the  technical 
data  and  technology  shall  not  be  transferred 
to  any  other  party. 

E.  Joint  DoD  Component  Development  Efforts 

DSAA  shall  designate  a  lead  DoD 
Component  to  perform  a  consolidated   I 
calculation  when  appropriations  of  more  than 
one  DoD  Component  are  involved  in  the  NC 
investment  of  an  MDE  item. 

F.  "Speciar  RDTftE  and  Nonrecurring 
Production  Costs 

1.  The  full  amount  of  "special"  RDT&E  and 
nonrecurring  production  coats  incurred  for 
the  benefit  of  particular  customers  shall  be 
paid  by  those  customers.  However,  when  a 


subsequent  purchaser  requests  the  same 
specialized  featwes  that  resulted  firom  the 
added  "special"  RDT&E  and  nonrecurring 
production  coats,  a  pro  rata  share  of  these 
coats  may  be  paid  by  the  subsequent 
pardiaaer  and  transferred  to  the  origiital 
customer  provided  those  special  nonrecurring 
costs  exceed  $S  BiUkm.  The  pro  rata  share 
may  be  a  unh  charge  determiaed  by  the  DoD 
Coniwnent  aa  a  reSnh  of  distribution  of  the 
total  costs  drvided  by  the  total  production. 
Such  reimbaraenentB  shall  not  be  transferred 
to  the  original  customer  if  8  years  have 
elapsed  since  acceptance  of  DD  Form  1513, 
"U.S.  DoD  Offer  and  Acceptance,"  by  the 
original  customer,  unless  othenviae 
authorized  by  D6AA.  The  USG  shall  not  be 
charged  any  NC  recoupment  charge  if  it 
adopts  the  features  for  its  own  nae  or 
provides  equipment  containing  such  features 
under  a  U.S.  GnaX  Aid  or  similar  program. 

2.  For  coproduction,  codevelopment  and 
cooperative  development,  or  cooperative 
production  agreements,  the  policy  set  forth  in 
this  Directive  generally  shall  determine  the 
allocation  basis  for  recouping  from  the  third 
party  purchasers  the  investment  costs  of  the 
participants.  Such  agreements  shall  provide 
for  the  application  of  the  policies  in  this 
Directive  to  sales  to  third  parties  by  any  of 
the  parties  to  the  agreement  and  for  the 
distribution  of  recoupments  and  technology 
charges  among  the  parties  to  the  agreement. 

G.  Munitions  Export  License  AppUcation 
Reviews 

Military  Departments  shall  comment 
routinely  on  nonrecurring  cost  recoupment 
candidacy  as  a  part  of  their  review  of 


Munitions  Export  license  applications.  Sales 
that  are  obviously  recoupment  candidates 
should  be  identified  to  DSAA  along  with  the 
recommendation  that  the  exporting 
contractor  be  informed  of  the  requirement  for 
recoupment  and  that  for  specifics,  the  DoD 
plant  representative  should  be  contacted. 

H.  Reporting  NC  Recoupment  Collections 

1.  Ponds  collected  for  NC  recoupment 
charges  shall  be  disposed  of  in  accordance 
with  ASD(C)  instructions. 

2.  DoD  Components  shall  provide  a 
quarterly  report  on  the  status  of  NC 
collections.  The  Reports  Control  Symbol  is 
DSAA(Q]1112  (format  at  enclosure  5).  The 
report  shall  be  forwarded  to  the  DSAA 
Comptroller  within  45  days  following  the 
close  of  each  fiscal  quarter,  with  a  copy 
furnished  to  the  DASD(MS).  Components 
shall  maintain  records  di  anticipated  and 
actual  NC  charge  collections  for  the  FMS 
case  and  known  direct  commercial  sale.  Data 
on  direct  commercial  sales  may  be  obtained 
from  export  licenses  or  from  other 
information  provided  by  DSAA. 

Aug.  5,  85 
2140.2  (end  3) 

FCWMAT  FOR  MDE  CALCULATION  (With 
Illustrative  Entries) 

ITEM  DESCRIPTION: 
Identification  No.: 

Date  Prepared 

Dod  Component 

1 

Preparer's  Name,  Job  Series,  and  Grade 


Part  A— Nonrecuwwc  RaD  fNVESTMEhrr  (Numerator) 


Major  coroponents: 

Air  frame 

Engine  (JXX) 

Radar- _.... 

Avionics 


UrKJistribuled  to  GOfnp^'*'^  ^  voNcto.. 
Total 


RSD  projects 


80,000,000 


1.000.000 
20.000,000 


.     58,000,000 


5^000.000 


Total 


$80,000,000 

58.000,000 

5^000.000 

1.000,000 

20.000,000 
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Part  C— Projected  United  (Denominator) 


Source  documents 

Com- 
mercial 
est.  by 

con- 
tracting 
officer 

OoO  quantities 

MAP/ 

FMS5- 

year 

securi- 

•y 

assist- 
ance 

plans 

AOP 

project 

311 

. 

FYDP 
proc. 
annex 

ADP 

project 

311 

Totals 

Airframe _ 

1.500 
3,050 
2,700 
1,500 

850 

2,500 

950 

850 

$2,350 
7,550 
3.750 
2350 

Engine  (JXX) _ „ 

2.000 
100 

Radar „ 

Avionics „ 

Air  Vehicle 

1,500 

750 

2^50 

Part  D.— Component  NC 


Major  components 

Air  frame 

Engine  (JXX) 

Radar 

Avionics 

Undistritxjted 


R&D 


$80,000,000 

58,000.000 

5,000.000 

1,000.000 

20.000,000 


Productian 


$5,000,000 
7,000,000 
3,000,000 
5,000,000 

10.000.000 


Total 


$85,000,000 

65.000,000 

8,000,000 

6.000,000 

30,000,000 


Notes: 


Pro- 
jected 
units 


2.350 
7.550 
3,750 
2,350 
2.250 


UfliINC 
recoup- 
ment 
ctiarge 


'$36,170 
'8,609 
•2,133 
'2.553 

*  13.334 


>  Unit  NC  recoupment  charge  calculation  for  MDE  item  must  t>e  sutxnitted  to  DSAA  for  review  and  approval. 

•Unit  l«<C  recoupment  charge  for  non-MDE  item  is  added  to  DoD  Component  scttedule  of  non-MDE  charges  and  reported  to  the  DASO(MS)  for  publication 

» Undistnlxjtod  systems'  NC  is  recouped  on  end  items.  ^^  k«~~«uw 

Part  E.— System  NC  Charge 


.  Current  development  costs: 

Air  frame  (1  each  system) , 

Engines  (2  each  system) _..., 

Radar  (1  each  system) 

Avionics  (1  each  system) 

Undistritxjted    (allocated    to    e 
items) 

.  GFM  development  costs: 

ISS  canrKKi  (2  each  system) 

HR  X  Radio  (1  each  system) 

XM  Bomb  Sight  (1  each  system).. 
Access  II  Scat  (1  each  system) .... 


Total  system  charge . 


$36,170 

17,218 

2,133 

2.553 

13.334 

500 
250 
300 

700 


'73.158 


164,000,000 


■  Unit  NC  recoupment  charge  calculation  for  MDE 
item  must  be  sut>mitted  to  DSAA  for  review  and 
approval. 


Part  B.— Nonrecurring  Production  Investment  (Numerator) 


Major  components: 

Air  frame 

Engirw  (JXX) 

Radar 


Avionics.. 


Undstributed  to  component  air  vehicte.. 
Tc«al — 


AF  1537. 

Sept  1. 

1981 


5.000,000 
7,000,000 
3.000.000 
5.000.000 
10,000,000 


Contract  XX 


Contract  ZZ 


Total 


$5,000,000 
7,000,000 
3,000.000 
5,000,000 

10.000,000 


30.000.000 


MUJNQ  CODE  SSIO-Ot-M 


UMI 


Aug  5.  85 


• 

2140.2 

(End  4) 

RECOUPMENT  OF  NONRECURRING  COSTS  ON  SALES 
Of  MOE  ITEMS 
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AagS,B5« 
2140.2  [end  5) 


Department  of  the 

($  thousands] 

Reports  Control  Symbol:  DSAA(Q)lll2 

Report  Preparation  Date 

Report  Cutoff  Date_ 


Reooupment  of  Nonrecutring  Costs  on  Sales  of  USG  Items  and  Technology 


Total 
anifcipaled 


dssiyrator  (1) 


Purchaser 


ttem 


Fiscal  year  of 
sale 


°*^ 


date 


NCctiarge(2) 
(3) 


Actual  coHections 


Amount 

collected  this 

quarter 


AmourM 

collected  (tiis 

fiscal  year  to 

dale 


Cumulative 
coMectiorv  (5) 


Part  1.  Recoveries  on  USG  sales  to  foreign  governments  and  international  organizations. 

Part  2.  Recoveries  on  direct  satas  to  toreign  goveraments,  international  organizations,  and  foreign  commercial  firms. 

Part  3.  Recoiveries  on  sales  to  domaslic  coiwneKial  firms. 


Notes: 


(1)  Applicabie  to  USG  sales  to  <oraigr>  governments  and  intematiooal  organizations.  For  direct  sales,  use  tf)e  license  numl)er.  For  domestic  sales,  establish  a 
dummy   case  number  for  control  puipoae.  When  a  license  number  or  "dummy"  case  number  is  shovwi  in  ttie  case  designator  column,  ttien  the  purchaser  column 

should  also  reflect  the  name  of  the  contractor  who  is  liable  lor  the  payment 

(2)  When  coHectien  results  from  the  sales  of  technology,  rather  than  product,  place  a  (T)  after  the  anticipated  charge 
,    (3)  Place  an  asterisk  aMar  charge  whan  oollacion  is  completed. 

(4)  For  proposed  or  pending  direct  salea.  place  a  "P"  in  this  column. 

(5)  Collections  that  are  completed  during  the  fiscal  yew  wilt  be  dropped  on  the  first  quarterly  report  of  the  subsequent  fiscal  yew 


Jul  27,  87 
2140.2  (BncI  6) 

EXAMPI^        1— RECOtJPMENT       OF       NC 

Charges  for  Major  Defense  Eoutp- 
MEHT  New  Models  Derived  from  Ex- 
isting Models 


1.  Model 

Cost  pool 

QuanOly 

OM  charge 

Facts: 
A<OW>- 
B(New).. 

ssoo.oon,ooo 

100,000.000 

1.000 
1.000 

$500,000 

$600,000,000 

^000 

2.  OM  model 

New  model 

1000  Parts 

ti!0O  Parts. 

(NOTE:  900  parts  are  common  to  both 
models) 

■  Step  1:  Determine  commonality: 
Commanality  is  the  percentage  of  the 
parts  in  the  new  model  that  are  common 
to  the  old  model. 


Commanality. 


900 


=ao% 


1.000  


Step  2:  Determine  the  amoimt  of  the 
old  item  cost  pool  which  beneHts  both 
old  and  new  items. 


$500,000,000    OW  Nem  Cost  Pool. 
90%    CorMnanaMy. 


$450,000,000    Common  Cost  Pool 

Step  3:  Calculate  NC  diarge  for  new 
i*m. 


a.  Common  Cost 
Pt>ol 


$450,000,000.. 


Divided  by 

bertetiting 

units 


2,000 


'$225,000.00 


b.  New  Item  Cost 
Pool  which  does  not 
contain  commonality 

with  the  old  item 

Divided  by 

t>er>efitukg 

units 

$100.000.000 

1.000 

=$100,000.00 

Unit  Charge  for  New 
Model 

$325,000.00 

Step  4:  Determine  cost  pool  of  non- 
common  items  related  to  the  old  item. 


a.  Old  Item  Cost  Pool. 


b.  Common  Cost  Pool . 


$500,000,000 


450,000.000 


Remainder.  Old  item  cost  pool 
wtiich  does  not  contain  conv 
monaNty  with  ttie  new  item »        $50,000,000 

Step  5:  Recalculate  old  item  NC 
charge  and  determine  if  changed  rates 
should  be  submitted  to  DSAA. 


c.  Comparison  of  previous  old  item 
NC  charge  with  recalculated  NC  charge 
for  old  item. 


Recalculat- 
ed old  Hen* 
charge 


$275,000 


Divided  t>y 
old  item 


$500,000 


=55  percent,  a  45 
percent  decrease 
and  $225,000  NC 
UnitCtMrge 
decrease. 


&  Old  item  cost 
pool 


$50,000,000 


Divided  t>y 

t>enefiting 

units 


1,000 


=$60,000 


b.  Common  Cost 
Pool 


$450,000,000 

Recalculated 
charge  for  old 
item  L 


Divided  by 

berwfiting 

units 


2,000 


=$225,000 


$275,000 


ACTION  REQUIRED 

Step  6:  a.  Submit  request  to  Director, 
DSAA  for  consideration  of  change  of  NC 
rate  on  old  item  in  accordance  with 
paragraph  B.3.b.  of  the  basic  directive. 

b.  Prepare  DSAA  package  because  the 
change  in  the  NC  rate  in  Step  5  exceeds 
30  percent  and  the  imit  charge  decreases 
by  more  than  $50,000. 

Step  7:  Proof:  Verify  that  cost  pool  has 
been  fully  allocated. 

OW     Item      1,000     OTY     X 

$275,000  (Old  ttem  Charge) =$275,000,000 

New     Hem     1.000     OTY     X 

$325,000  (New  Item  Charge)  =$325,000,000 

Total ™ „ $600,000,000 

Cost  Pool: 

OW  Item ;. $500,000,000 

New  Item 100,000.000 

000,000.000 
OiffererKe„ 
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Note:  The  proof  is  designed  only  to 
show  that  costs  are  evenly  distributed  to 
all  units,  and  the  fact  that  there  may 
have  been  previous  charges  at  the  old 
rate  is  to  be  disregarded  for  purposes  of 
the  calculation. 


ExAMPtE  2— Recoupment  of  NC 
Charges  For  Major  Defense  Equip- 
ment New  Models  Derived  from  Ex- 


iSTiNQ  Models 

- 

1.  Modal 

Com  pool 

Ouanity 

OMchwge 

a<old».. 

8(NEW) 

$400,000,000 

200.000.000 

1.000 
2.500 

$400,000 

$600,000,000 

3.500 



2.  OM  model 


1000 


New  model 


1200  Parts 


(Note:  600  parts  are  common  to  both 
models) 

Step  1:  Determine  commonality: 
Commonality  is  the  percentage  of  the 
parts  in  the  new  model  that  are  common 
to  the  old  model. 


1^      . .     I    I  11  ■  Ha.  I 

oommonaMy . 


flOO 


.6016 


1.000 


Step  2:  Determine  the  amount  of  the 
old  item  cost  pool  which  benefits  both 
old  and  new  items: 

S400.000.000    OM  ttem  Coat  Pool 

60%    Commonality.  j 


$240,000,000    Common  Cost  Pool. 

Step  3:  Calculate  NC  charge  for  new 
item 


pool 

Divided  tiy 

(MmoHtiny 

units 

i 

$240.000,000 

3.500 

=$68,571 

b.  New  Item  Cost 
Pool  wrfiich  does  not 
contain  commonaMy 

witt)  the  old  item 

Divided  by 

benefiting 

units 

$20a000  000  . 

2.S0O 

—$80,000 

Unit  Chwge  tor  New 
Modal.  ~     

$148,571 

Step  4:  Determine  cost  pool  of  non- 
common  items  related  to  the  old  item. 


a.  Old  Item  Cost  Pool $400,000,000 

Less: 

b.  Common  Cost  Pool $240.000,000 

Remainder.  Old  item  cost  pool 
wtiich  does  not  contain  com- 
monality witti  the  new  item „..      $160,000,000 

Step  5.-  Recalculate  old  item  NC 
charge  and  determine  if  changed  rates 
should  be  submitted  to  DSAA. 


a.  Old  item  cost 
pool 


$160,000,000 


DMdedby 

kMoefiting 

units 


1.000 


=$160,000 


Divided  by 
bsfwfitmQ 

units 

$240,000,000 

3,500 

=  $68,571 

Recalculated 

charge  for  old 

Ham 

„ «....«.. 

• 

$228,571 

c.  Comparison  of  previous  old  item 
NC  change  with  recalculated  NC  charge 
for  old  item. 


Recalculat- 
ad  old 
charge 


$228,571 


Divided  by 
old  ilom 
charge 


$400,000 


=57  percent  a  43 
percent  decrease 
and  $171,429  NC 
Unit  charge 


ACTION: 

Step  6:  Prepare  DSSA  package 
because  the  change  in  the  NC  rate  in 
Step  5  exceeds  30%  and  the  unit  charge 
decreases  more  then  $50,000. 

Step  7:  Proof:  Verify  that  cost  pools 
have  been  fully  allocated. 


Old  item  1,000  QTY  X 
$228,571  (Old  item  charge) 

New  Item  2.500  OTY  X 
$148,571  (New  item  charge).... 


Total  rounded 
Cost  pool: 

Old  Item 

New  Item— 


Oifferertce.. 


=$228,571,000 

-371.430,800 

$600,001,800 
$600,000,000 

$400,000,000 
200,000.000 

$600,000,000 


Note:  The  proof  is  designed  only  to 
show  that  costs  are  evenly  distributed  to 
all  units.  The  fact  that  there  may  have 
been  previous  charges  at  the  old  rate  is 
to  be  disregarded  for  purposes  of 
calculation. 

[FR  Doc.  8»-11170  Filed  5-20-88: 8:45  am] 

BtLUNQ  CODE  »10-«1-«l 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

Federal  Motor  VeMde  Safety 
Standards;  Denial  of  Petition  for 
Rulemaking  on  Fuel  System  integrity 

AOCNCV:  National  Highway  Traffic 
Safety  Administration  (NHISA).  DOT. 

ACTION:  Denial  of  petition  for 
rulemaking. 

summary:  The  agency  denies  a  petition 
for  rulemaking  from  TOV  Rheinland 
requesting  that  NHTSA  amend  Safety 
Standard  No.  301,  Fuel  System  Integrity, 
to  provide  specifically  for  the  use  of 
water  in  crash  tests  perfonned  to 
determine  compliance  with  the 
standard.  The  petitioner  made  this 
request  because  it  believed  Stoddard 
solvent,  the  currently  referenced 
material  used  in  a  vehicle's  fuel  tank  for 
NHTSA's  compliance  testing,  is  too 
flammable  for  use  in  crash  testing.  The 
agency  is  denying  the  petition  because 
NHTSA  finds  no  safety  justification  for 
such  an  amendment  to  the  standard. 

R>R  FURTHER  INFORMATION  CONTACT: 

Mr.  Guy  Hunter,  OfRce  of  Vehicle  Safety 
Standards,  National  Highway  Traffic 
Safety  Administration.  400  Seventh  St. 
SW.,  Washington,  DC,  20590.  Telephone 
(202)  366^915. 

8UPPLEMCNTARV  INFORMATION:  Federal 
Motor  Vehicle  Safety  Standard  No.  301, 
Fuel  System  Integrity,  specifies 
performance  requirements  for  fuel 
systems  of  vehicles  based  on  dynamic 
crash  tests  and  static  rollover  tests. 
Under  the  test  conditions  set  forth  in  the 
standard,  a  test  vehicle  is  loaded  to  its 
gross  vehicle  weight  rating,  and  its  fuel 
tank  is  filled  to  any  level  between  90 
and  95  percent  of  capacity  with 
Stoddard  solvent,  a  hydrocarbon  dry 
cleaning  fluid.  Fuel  spillage  is  measured 
for  a  period  of  30  minutes  from  the 
moment  of  impact  of  the  vehicle  into  a 
barrier  five  minutes  during  which  no 
more  than  five  ounces  may  be  released, 
plus  a  further  25-minute  period  when 
spillage  must  not  exceed  one  ounce  per 
minute. 

In  October  1987,  Technischer 
Oberwachungs-Verein  Rheinland  (TOV) 
submitted  a  petition  for  rulemaking 
requesting  that  NHTSA  amend  Standard 
No.  301  to  provide  specifically  for  the 
use  of  water  in  crash  tests  performed  to 
determine  compliance  with  the 
standard.  TOV  made  this  request 
because  it  believed  Stoddard  solvent, 
the  test  material  currently  referenced  in 


Federal  Register  /  Vol.  53.  No.  99  /  Monday.  May  23,  1988  /  Proposed  Rules 


18319 


the  standard,  is  too  flammable  and  no 
alternative  fiuid  other  than  water  is 
available  for  reference  as  a  test  fluid. 

According  to  the  petitioner,  some  test 
laboratories  in  Germany  believe  that 
crash  testing  vehicles  with  fuel  tanks 
filled  with  Stoddard  solvent  is 
unacceptable  as  unreasonably 
dangerous  to  personnel  and  property. 
TOV  said  that  some  fires  have  occurred 
in  test  laboratories  in  the  past  when 
Stoddard  solvent  was  used  which  had 
resulted  in  "immense"  property  damage. 
TCV  said  that  because  the  risk  of  fire 
from  Stoddard  solvent  is  great,  test 
laboratories  refuse  to  perform  indoor 
crash  testing  of  vehicles  whose  fuel 
tanks  are  filled  with  the  fluid.  TOV 
argued  that  this  reluctance  poses  a 
problem  for  future  crash  testing 
involving  the  Hybrid  III 
anthopormorphic  test  dummy,  since  the 
dmnmy  needs  to  be  calibrated  in  a 
controlled  (i.e.,  indoor)  enviroiunent. 
Since  indoor  crash  testing  is  becoming 
n[iore  prevalent  given  the  calibration 
needs  of  the  Hybrid  III  dummy  and  the 
state-of-the  art  advances  of  test 
laboratories,  TUV  said  NHTSA  should 
specifically  allow  for  the  use  of  colored 
water  in  Standard  No.  301  test 
procedures,  in  addition  to  Stoddard 
solvent,  to  reduce  the  risk  of  danger  to 
laboratory  personnel  and  equipment 

The  petitioner  acknowledged  the 
unavailability  of  fluids  which  have  both 
the  dynamic  viscosity  and  density  of 
gasoline  and  a  flesh  point  sufficiently 
high  enough  to  eradicate  the  petitioner's 
concern  about  the  risk  of  fire  attendant 
with  certain  fluids.  Yet,  TOV  believed 
water  is  a  suitable  alternative  to 
Stoddard  solvent  because  TOV  said  it  is 
i^nnecessary  that  water  have  the  exact 
viscosity  of  fuel  TOV  said  it  has  tested 
vehicles  for  compliance  with  Standard 
No.  301  by  filling  fuel  tanks  with  water 
and  has  observed  that  a  vehicle  will 
either  meet  the  requirements  of  the 
standard  with  no  fluid  spillage  or  the 
vehicle  will  fail  to  meet  the  standard  by 
far  exceeding  the  permissible  spillage 
rate.  Thus,  TUV  concluded  that  the 
dissimilarity  between  the  viscosities  of 
water  and  gasoline  should  not  prevent 
water  from  being  referenced  as  a  test 
fluid  since  "the  viscosity  of  the  fluid 
(water)  will  not  influence  the  test 
result."  The  petitioner  urged  NHTSA  to 
amend  Standard  No.  301  to  add  a 
section  to  the  standard  that  would 
specifically  allow  a  manufacturer  to  use 
water  in  a  test  vehicle's  fuel  tank  if  the 
manufacture  could  show  that  the  vehicle 
had  performed  in  a  manner  equivalent 
to  that  required  of  a  vehicle  whose  tank 
is  filled  with  Stoddard  solvent. 


NHTSA  has  carefully  considered  the 
issues  raised  by  TUV's  petition  and  has 
determined  that  the  petition  should  be 
denied  since  there  is  not  a  reasonable 
possibility  that  the  requested 
amendment  would  be  issued  at  the 
conclusion  of  a  rulemaking  proceeding. 
NHTSA  declines  to  amend  Standard  No. 
301's  test  procedures  to  allow  the  use  of 
water  in  compliance  testing  because  the 
agency  believes  that  such  an 
amendment  is  not  justified  by  a  safety 
need. 

NHTSA  took  careful  note  of 
petitioner's  suggestions  about  the 
unreasonable  risk  of  fire  that  Stoddard 
solvent  is  said  to  impose  due  to  its 
flammability  since  any  unreasonable 
risk  to  the  safety  of  laboratory 
personnel  and  other  persons  residting 
from  any  NHTSA  test  procedure  will  not 
be  tolerated  by  the  agency.  In  order  to 
obtain  more  information  on  the 
incidents  of  laboratory  fires  occurring  in 
Standard  No.  301  testing,  NHTSA 
carefully  reviewed  its  own  records  on 
such  testing  and  has  fouivl  that  only  one 
incident  of  fire  occurred  over  the  past  15 
years  that  the  agency  has  tested 
vehicles  using  Stoddard  solvent.  The 
agency  is  unable  to  conclude  in  this  case 
that  one  incident  demonstrates 
satisfactorily  an  tmsafe  laboratory 
procedure.  Moreover,  the  one  incident 
occurred  during  a  Standard  No.  301 
research  endeavor  which  tested  a 
vehicle  under  conditions  wherein  fire 
prevention  precautions  were  less 
stringent  than  those  of  the  standard's 
compliance  test.  Given  the  absence  of 
information  showing  an  unreasonable 
occurrence  of  fires  in  Standard  No.  301 
compliance  tests,  the  agency  declines  to 
find  that  use  of  Stoddard  solvent  should 
cease  because  it  unreasonably  increases 
the  likelihood  of  conflagrations  in  the 
laboratory. 

Since  NHTSA  has  not  found  that 
using  Stoddard  solvent  in  compUance 
testing  imreasonably  increases  the  risks 
to  persons  and  property,  the  agency 
concludes  that  is  no  justification  for 
referencing  a  material  other  than 
Stoddard  in  Standard  No.  301.  The 
agency  will  continue  to  use  and  provide 
for  the  use  of  only  Stoddard  solvent  to 
test  the  integrity  of  vehicles'  fuel 
systems,  since  the  material  has 
characteristics  that  are  important  for  the 
purpose  for  which  the  fluid  is  intended: 
Its  specific  gravity  and  viscosity  are 
similar  to  that  of  conventional  fuels 
typically  used  to  operate  motor  vehicles, 
yet  its  flash  point  is  substantially  higher 
than  that  of  gasoline. 

Because  the  purpose  of  Standard  No. 
301  is  to  reduce  deaths  and  injuries 
occurring  from  fires  that  result  from  fuel 


spillage  during  and  after  vehicle 
crashes,  it  is  important  that  the  test 
conditions  and  procedures  of  the 
standard  replicate  as  closely  as  possible 
the  synergistic  effect  of  variables 
affecting  the  behavior  of  the  vehicle  in 
an  actual  crash  situation.  Stoddard 
solvent's  physical  similarity  to  vehicle 
fuel  make  the  fluid  a  representative 
material  for  ascertaining  the  actual 
performance  of  a  vehicle  and  its  fuel 
system  in  a  real  world  crash.  Its  flash 
point  of  100  degrees,  which  is 
substantially  higher  that  that  of  gasoline 
(—45  degrees),  make  Stoddard  solvent  a 
much  safer  substance  than  gasoline  for 
crash  testing  vehicles.  Since  a  vehicle's 
behavior  in  a  Standard  No.  301 
compliance  that  is  intended  to  be 
representative  of  its  performance  in  an 
actual  crash,  fJHTSA  believes  that  the 
standard  should  reference  a  material 
that  is  less  flammable  then  most  if  not 
all  vehicle  fuels,  yet  representative  of 
the  material  that  will  be  contained  in  the 
vehicle's  fuel  tank  at  the  time  of  a  real- 
world  crash.  Stoddard  solvent  satisfies 
that  criteria. 

NHTSA  lacks  sufficient  date  to  accept 
or  reject  TOVs  assertion  that  vehicles 
tested  by  the  petitioner  either  meet 
Standard  No.  301'8  limited-spill 
requirements  with  no  spillage  or  fail  to 
meet  the  standard  with  high  spillage 
rates.  The  petitioner  made  this  assertion 
to  support  its  arguments  for  using 
water — i.e.,  that  it  is  unnecessary  that 
the  fluid  used  in  the  fuel  tank  have  the 
properties  of  fuel  since  fuel  spillage 
results  fi-om  "braking"  or  "damage"  to 
the  fuel  tank  and  is  unaffected  by  the 
viscosity  of  the  fluid  in  the  tank.  NHTSA 
does  not  beheve  that  the  large 
compliance  margins  in  the  particular 
tests  witnessed  by  the  petitioner  are 
reason  enough  for  concluding  that  the 
physical  characteristics  of  the  material 
contained  in  a  test  vehicle's  fuel  tank 
are  unimportant.  Notwithstanding  the 
observations  of  TOV,  some  vehicles 
tested  in  NHTSA's  compliance  tests  of 
Standard  No.  301  have  shown  fuel 
spillage  rates  that  differ  significantly 
from  the  extremes  witnessed  by  the 
petitioner.  The  agency  believes  it  would 
be  imwise  to  assume  there  are  no 
vehicles  whose  spillage  rates  are  close 
to  the  limits  set  by  the  standard.  The 
petitioner  did  not  demonstrate  that 
using  water  would  yield  spillage  results 
identical  to  those  obtained  when 
Stoddard  solvent  is  used.  The  agency  is 
therefore  unable  to  determine  as  did  the 
petitioner  that  variables  such  as  the 
viscosity  of  the  material  contained  in  a 
vehicle's  fuel  tank  have  absolutely  no 
efiect  on  compliance  margins  for  certain 
test  vehicles. 
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The  effect  of  this  denial  is  not  to 
automatically  preclude  TOV  from  itting 
water  in  its  compliance  testing. 
Standard  No.  301  does  not  require  TOV 
to  test  its  vehicles  in  only  the  manner 
specified  therein.  The  standard  merely 
specifies  the  manner  in  which  NHTSA 
will  conduct  compliance  testing.  A 
manuafacturer  is  permitted  by  the 
Safety  Act  to  use  any  means,  consistent 
with  the  requirement  to  exercise  due 
care,  to  ensure  that  its  vehicles  meet  all 
applicable  requirements  of  the  standard, 
lliis  means  that  the  standard  does  not 
prevent  TOV  bom  using  water  or  any 
other  test  fluid  in  compliance  testing. 
Manufacturers  may  choose  to  conduct 
testing  in  according  with  the  compliance 
test  procedures  set  forth  in  Standard  No. 
301  or  choose  to  simulate  any  or  al| 
parts  thereof,  so  long  as  they  can 
demonstrate  that  such  simulations 
satisfy  the  due  care  standard. 

If  a  manufacturer  certified  its  vehicles 
using  water  and  NHTSA  subsequently 
tested  the  vehicle  for  compliance  with 
Standard  No.  301,  the  agency  would  do 
so  under  the  test  conditions  and      { 
procedures  specified  therein.  If  the 
agency  foimd  that  the  vehicle  did  not 
comply  with  the  standard  when 
Stoddard  solvent  was  used,  it  would 
notify  the  manufacturer  and  ask  for 
further  information  concerning  the  bases 
for  the  manufacturer's  certification  of 
the  vehicle.  The  manufacturer  would 
provide  the  results  of  its  compliance 
testing  to  the  agency,  together  with  its 
reasons  for  concludiing  that  water  was  a 
reasonable  substitute  for  Stoddard 
solvent  I 

A  manufacturer  would  fail  to  satisfy 
its  due  care  responsibilities  only  if  it  had 
insufficient  reason  to  believe  that  water 
was  an  adequate  substitute  for  Stoddard 
solvent.  If  TUV  were  ever  called  upon  to 
provide  the  results  of  its  compliance 
tests  to  NHTSA  in  the  event  of  an 
apparent  noncompliance,  present 
agency  enforcement  procedures  would 
give  TOV  the  opportunity  to  show  why 
it  beheved  it  was  reasonable  to  simulate 
the  standard's  test  procedures  using 
water  or  any  other  materials  in  the  fuel 
tank  instead  of  Stoddard  solvent.    , 

list  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

(Sees.  103. 119,  Pub.  L  89-563. 80  Stat.  718  (15 
U.S.C.  1392, 1407);  delegations  of  authority  at 
40  CFR  1.50  and  501.8) 

Issued  on  May  17, 1988. 
Bairy  Felrice, 

Associate  Administrator  for  Rulemaking. 
[PR  Doc.  88-11535  Filed  S-20-88;  8:45  am] 

MLUNG  COOC  4t10-59-M 


UrtMf)  Mas*  Transportation 
Administration 

49  CFR  Part  661 

[Dodtet  Na  8S-0] 

Request  for  General  Waiver  of  Buy 
America  Requirements. 

agency:  Urban  Mass  Transportation 
Administration,  DOT. 

ACnow  General  waiven  request  for 
comments. 

summary:  The  Urban  Mass 
Transportation  Administration  (UMTA) 
is  seeking  comments  on  whether  a 
general  waiver  to  the  "Buy  America" 
requirements  should  be  granted  to 
permit  the  procurement  of  certain  audio- 
visual training  equipment  produced 
outside  of  the  United  States  because 
UMTA  grantees  have  encountered 
difficulty  in  obtaining  such  equipment 
which  complies  with  the  applicable 
"Buy  America"  requirements. 

date:  Comments  must  be  received  by 
lune  22, 1988. 

ADOMESS:  Comments  should  be 
submitted  to  UMTA  Docket  No.  88-D, 
Urban  Mass  Transportation 
Administration,  Room  9316, 400  Seventh 
Street  SW..  Washington,  DC  20590.  All 
comments  and  suggestions  received  will 
be  available  for  examination  at  the 
above  address  between  9HX)  a.m.  and 
5:00  p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  ].  Gill,  Jr..  Office  of  the  Chief 
Counsel,  Room  9316, 400  Seventh  Street 
SW.,  Washington,  DC  20590,  (202)  366- 
4063. 

SUPPLEMENTARY  INFORMATION:  Section 

165(a)  of  the  Surface  Transportation 
Assistance  Act  of  1982  (STAA)  provides 
that  Federal  funds  may  not  be  obligated 
for  the  purchase  of  manufactured 
products  unless  such  products  are 
produced  in  the  United  States.  Section 
165(b)(1)  of  the  STAA  provides  that  the 
general  requirements  of  section  165(a) 
may  be  waived  if  their  application 
would  be  inconsistent  with  the  public 
interest.  The  implementing  regulations 
at  49  CFR  661.7(b)  provide  that  "(i]n 
determining  whether  th[e]  exception  will 
be  granted,  [UMTA]  will  consider  all 
appropriate  factors  on  a  case  by  case 
basis."  Section  165(b)(2)  of  the  STAA 
provides  that  the  general  requirements 
concerning  domestic  preference  shall 
not  apply  if  the  item  or  items  being 
procured  "are  not  produced  in  the 
United  States  in  sufficient  and 
reasonably  available  quantities  and  of  a 
satisfactory  quality."  The  implemehting 
regulations  at  49  CFR  661.7(c)  provide 
that  the  statutory  conditions  will  be 


presumed  to  exist  if  no  responsive  and 
responsible  bid  is  received  offering 
equipment  that  meets  the  applicable 
statutory  and  regulatory  requirements  in 
order  to  qualify  as  a  domestic 
manufactured  product. 

In  the  preamble  to  the  "Buy  America" 
regulations  published  in  the  Federal 
Register  on  September  15, 1983  (48  FR 
41462),  UMTA  indicated  that  in  certain 
circumstances  in  which  a  public  interest 
waiver  is  sought  under  section  165(b)(1). 
the  proposed  waiver  would  be  published 
in  the  Federal  Register  for  comment. 
Such  a  procedure  is  not  mandatory 
before  a  public  interest  waiver  is 
granted,  but  UMTA  uses  the  procedure 
where  the  public  interest  waiver 
involves  important  policy  considerations 
or  is  controversial.  It  is  UMTA's  position 
that  important  policy  considerations 
exist  in  this  case. 

UMTA  has  received  a  request  from 
the  Iowa  Department  of  Transportation 
for  a  "Buy  AJnerica"  waiver  relative  to 
the  procurement  of  audio-visual  training 
equipment.  The  request  indicates  that 
recipients  of  funds  under  Iowa's  rural 
and  elderly  and  handicapped  transit 
programs  have  encountered  difficulty  in 
finding  vendors  of  video  cassette 
recorders/players,  cameras  and 
monitors  who  are  able  to  certify 
compliance  with  the  applicable  "Buy 
America"  requirements.  The  request 
also  indicates  that  research  indicated 
that  there  are  n^  domestic 
manufacturers  of  video-cassette 
cameras,  recorders,  playback  decks  and 
color  video  monitors  with  smaller  than 
19  inch  screens. 

Since  the  grantees  involved  in  the 
Iowa  request  are  small  entities,  it  would 
appear  that  the  public  interest  would  be 
best  served  by  a  general  waiver  which 
would  streamline  the  purchasing 
process  for  all  grantees  who  would  need 
or  expect  to  need  similar  equipment. 
Rather  than  acting  on  the  Iowa  request 
for  a  waiver  on  an  individual  basis, 
UMTA  has  determined  that  it  is 
appropriate  to  seek  public  comment  on 
whether  such  a  waiver  should  be 
granted  on  a  nation-wide  basis.  To  that 
end,  UMTA  specifically  seeks  comments 
or  responses  to  the  following  questions: 

1.  Should  such  a  general  waiver  of  the 
"Buy  America"  provisions  be  granted  to 
permit  the  procurement  to  audio-visual 
equipment  which  does  not  comply  with 
the  applicable  "Buy  America" 
requirements? 

2.  What  types  of  audio-visual 
equipment  should  be  covered  by  such  a 
waiver? 

3.  If  a  waiver  is  granted,  should  there 
be  a  dollar  limit  on  the  applicability  of 
the  waiver? 


4.  Should  such  a  waiver  apply  to  all 
UMTA  grantees  or  just  to  recipients  of 
section  18  funds  (rural  and  non- 
urbanized  systems)  and  recipients  of 
section  16(b)(2)  funds  (private  providers 
of  service  to  the  elderly  and 
handicapped)? 

Dated:  May  13, 198& 
Edward }.  Babbitt. 
Chief  Counsel. 
(FR  Doc.  88-11317  Filed  5-20-88;  8:45  am] 
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TNs  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  mles  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agericy 
decisions  and  rulings,  delegations  of 
auttxxity,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Electrification  Administration 

Tri-State  Generation  and  Transmission 
Association,  Inc^  Hnding  of  No 
Significant  Impact 

agency:  Rural  Electrirication 
Administration,  USDA. 

AcnON:  Finding  of  no  significant  impact. 

summary:  Notice  is  hereby  given  that 
the  Rural  Electrification  Administration 
(REA),  pursuant  to  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  as  amended,  the 
Council  on  Environmental  Quality 
Regulations  (40  CFR  Parts  1500-1508). 
and  REA  Environmental  Policy  and 
Procedures  (7  CFR  Part  1794),  has  made 
a  Finding  of  No  Significant  Impact 
(FONSI)  with  respect  to  the  construction 
of  62.4  km  (39  miles)  of  115  kV 
transmission  line  and  associated 
faciUties  by  Tri-State  Generation  and 
Transmission  Association,  Inc.  (Tri- 
State).  The  proposed  facilities  would  be 
constructed  in  Morrill  and  Garden 
Counties.  Nebraska. 

FOR  FURTHER  INFORMATION  CONTACT: 

REA's  FONSI  and  Environmental 
Assessment  (EA)  and  Tri-State's 
Borrower's  Environmental  Report  (BER) 
may  be  reviewed  at  the  office  of  the 
Director.  Southwest  Area — Electric, 
Room  0207,  South  Agriculture  Building. 
Rural  Electrification  Administration. 
Washington,  DC  20250,  telephone  (202) 
382-€848:  or  at  the  office  of  Tri-State 
Generation  and  Transmission 
Association.  Inc.  (Daniel  E.  McLeod, 
Manager).  12076^rant  Street,  Denver, 
Colorado  80233.  telephone  (303)  452- 
6111,  during  regular  business  hours. 

Copies  of  the  EA  and  FONSI  can  be 
obtained  from  either  of  the  contacts 
listed  above.  Any  comments  or 
questions  should  be  directed  to  the  REA 
contact. 


SUPPLEMENTARY  INFORMATION:  REA,  in 

conjunction  with  a  request  for  financing 
from  Tri-State.  required  that  Tri-State 
develop  environmental  support 
information  reflecting  the  potential 
environmental  impacts  of  the  project. 
The  information  supplied  by  Tri-State  is 
contained  in  a  Borrower's 
Environmental  Report  (BER)  which  was 
used  by  REA  to  develop  its 
Environmental  Assesment  (EA).  REA 
has  concluded  that  the  EA  represents  an 
accurate  assessment  of  the 
environmental  impacts  of  the  proposed 
project  and  that  the  impacts  are 
acceptable. 

The  proposed  project  consists  of 
constructing  approximately  62.4  km  (39 
miles)  of  new  single  circuit  115  kV 
transmission  line  and  associated 
facilities.  The  line  would  originate  at 
Nebraska  Public  Power  District's  Covalt 
Substation  and  terminate  at  the 
Wildhorse  Substation.  Structures  would 
include  both  single  wood-pole  and  H- 
frame  structures  on  21  meter  (70  foot)  or 
30  meter  (100  foot)  right-of-way. 
Associated  facilities  would  include 
equipment  additions  at  the  Covalt, 
Wildhorse,  Lynn  and  Blue  Creek 
Substations  and  the  Snake  Creek 
Switching  Station.  The  existing  Big 
Springs-Blue  Creek  115  kV  transmission 
line  would  be  upgraded  to  improve  line 
clearance. 

Alternatives  examined  included  no 
action,  system  alternatives  and  route 
alternatives.  After  reviewing  the 
engineering,  economic  and 
environmental  aspects  of  these 
alternatives,  REA  determined  that  the 
proposed  project  is  an  acceptable 
alternative  that  meets  Tri-State's  needs 
with  a  minimum  of  environmental 
impact. 

in  accordance  with  REA's 
Environmental  Policies  and  Procedures, 
7  CFR  Part  1794,  Tri-State  advertised  the 
availability  of  its  BER  in  the  local 
newspapers.  No  comments  were 
received.  Tri-State  also  held  public 
meetings  in  the  project  area  on  April  28 
and  29, 1987.  All  concerns  were  resolved 
at  the  meeting.  No  other  matters  of 
environmental  concern  have  come  to 
REA's  attention. 

Based  upon  the  environmental  support 
information  provided,  REA  prepared  an 
EA  concerning  the  proposed  project  and 
its  impacts.  As  a  result  of  its 
independent  evaluation,  REA  has 
concluded  that  approval  of  financing 


assistance  enabling  Tri-State  to 
construct  the  proposed  {n-oject  would 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  REA  has  concluded 
that  the  proposed  project  will  have  no 
effect  on  important  farmland,  prime 
rangeland  or  forest  land,  threatened  or 
endangered  species  or  their  critical 
habitat,  floodplains,  wetlands  or  any 
properties  listed  or  eligible  for  listing  in 
the  National  Register  of  Historic  Places. 
Therefore,  REA  has  reached  a  FONSI 
with  respect  to  the  proposed  project. 
The  preparation  of  an  environmental 
impact  statement  is  not  necessary. 

"This  program  is  Usted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.850 — ^Rural  Electrification  Loans 
and  Loan  Guarantees.  For  the  reasons 
set  forth  in  the  final  rule  related  notice 
to  7  CFR  Part  3015,  Subpart  V..  this 
program  is  excluded  firom  the  scope  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  ' 

Dated:  May.  16. 1988. 
Jolin  M.  AniesMt, 

Assistant  Administrator— Electric. 

[PR  Doc.  88-11453  Filed  5-20-88;  8:45  a.m.] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-501] 

Pttoto  Albums  and  FHIer  Pages  From 
the  Republic  of  Korea;  Preliminary 
Results  of  Antidumping  Duty 
Admlnlstrativs  Review 

agency:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

summary:  In  response  to  requests  by     *- 
petitioners,  four  exporters,  and  an 
importer,  the  Department  of  Commerce 
has  conducted  an  administrative  review 
of  the  antidumping  duty  order  on  photo 
albums  and  filler  pages  from  the 
Republic  of  Korea.  "The  review  covers 
eighteen  purported  manufacturers/ 
exporters  and  one-third  country  reseller 
of  this  merchandise  to  the  United  States 
and  the  period  July  16, 1985  through 
November  30, 1986.  The  review  indicates 


the  existence  of  dumping  margins  during 
this  period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  antidimiping  duties 
equal  to  the  calculated  differences 
between  United  States  price  and  foreign 
market  value. 

We  used  the  best  information 
available  for  fourteen  firms  which  failed 
to  respond  to  our  request  for 
Information,  could  not  be  located,  or 
provided  inadequate  information  in 
response  to  our  questionnaire. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  May  23. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  Rill  or  Maureen  Flannery. 
Office  of  Compliance.  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  Washington,  DC  20230; 
telephone:  (202)  377-3601/2923. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  16, 1985.  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (50  FR  51273)  an  antidumping 
duty  order  on  photo  albums  and  filler 
pages  from  Korea.  Petitioners,  four 
exporters  and  an  importer  requested  in 
accordance  with  {  353.S3a(a)  of  the 
Commerce  Regulations  that  we  conduct 
the  administrative  review.  We  published 
a  notice  of  initiation  of  the  antidumping 
duty  administrative  review  on  January 
20, 1987  (52  FR  2123).  The  Department 
has  now  conducted  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act"). 
On  September  21. 1987  the  Department 
published  a  notice  of  initiation  of 
antidumping  duty  administrative  review 
for  an  additional  26  firms  (52  FR  35466). 
The  results  of  that  review  will  be 
published  at  a  later  date. 

Scope  of  the  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  ("HS").  In  view  of  this,  we  will 
be  providing  both  the  appropriate  Tariff 
Schedules  of  the  United  States 
Annonated  ('TSUSA")  item  numbers 
and  the  appropriate  HS  item  numbers 
with  our  product  descriptions  on  a  test 
basis,  pending  Congressional  approval. 
As  with  the  TSUSA,  the  HS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 


We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(8)  as  well  as  the  TSUSA 
number(8)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  Harmonized  System  schedule 
is  available  for  consultation  at  the 
Central  Records  Unit,  Room  B-099.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC  20230.  Additionally,  all 
Customs  offices  have  reference  copies, 
and  petitioners  may  contact  the  Import 
Specialist  at  their  local  Customs  office 
to  consult  the  schedule. 

Imports  covered  by  this  review  are 
shipments  of  photo  albums  and  photo 
album  filler  pages.  Photo  albums  are 
currently  classifiable  under  TSUSA  item 
number  256.60  and  HS  item  number 
4820.50.  Photo  album  filler  pqges  are 
currently  classifiable  under  "TSUSA  item 
number  256.87.  256.90  or  774.55  and  HS 
item  number  4820.90.  4823.90,  4819.50, 
3920,  3921.  or  3926.90. 

The  Department  has  preliminary 
determined  that  binders  which  are  not 
sold  as  components  of  unassembled 
albums  are  not  included  within  the 
scope  of  the  order.  This  merchandise  is 
not  within  the  class  or  kind  of 
merchandise  described  in  the  petition  or 
subject  to  the  investigation  of  sales  at 
less  than  fair  value.  Binders  need  not  be 
shipped  together  with  filler  pages  to  be 
considered  components  of  unassembled 
albums  and  thus  within  the  scope  of  the 
order. 

The  Department  has  also  preliminary 
determined  that  imported  albums  which 
contain  pages  manufactured  in  Korea 
are  included  within  the  scope  of  the 
order.  The  International  Trade 
Commission  determined  that  the 
essential  characteristic  of  a  photo  album 
is  the  pages  it  contains,  and  the 
antidumping  duty  order  covers  both 
photo  albums  and  filler  pages.  The 
Department  also  finds  that  pages 
constitute  the  essential  element  of  an 
album  and  that  placing  the  pages  in  a 
cover  and  binder  does  not  significantly 
change  the  product. 

The  review  covers  eighteen  purported 
manufacturers/exporters  and  one  third- 
country  reseller  of  photo  albums  and 
filler  pages  from  the  Republic  of  Korea 
and  the  period  July  16. 1985  through 
November  30. 1986. 

Only  one  manufacturer/exporter  with 
shipments  during  the  period  responded 
adequately  to  our  requests  for 
information.  Eleven  firms,  including  the 
third-country  exporter,  did  not  respond 
to  our  questionnaire,  one  firm  is  out  of 
business  and  one  firm  could  not  be 
located.  Another  firm,  Chinsung, 
provided  an  inadequate  response  to  the 
Department's  questionnaire  for  the 


review  period.  Chisung  failed  to  furnish 
additional  information  to  eliminate 
deficiencies  in  its  original  response. 
Therefore,  the  Department  used  the  best 
information  available  for  these  fourteen 
firms,  which  was  the  rate  for  all  firms 
published  in  the  antidumping  duty  order 
(50  FR  51273.  December  16. 1985).  Four 
other  firms  had  no  shipments  during  the 
period.  These  four  firms  also  are  not 
known  to  be  manufacturers  or  exporters 
of  the  merchandise. 

Exports  to  the  U.S.  by  certain 
additional  manufacturers/exporters 
named  in  a  separate  notice  of  initiation 
of  antidumping  duty  administrative 
review  (52  FR  33466,  September  21, 1987) 
will  be  covered  by  a  future  notice  of 
preliminary  results  of  administrative 
review. 

United  States  Price 

In  calculating  United  States  price  for 
the  responsive  firm,  Dong  In.  the 
Department  used  purchase  price,  as 
defined  in  section  772  of  the  Tariff  Act. 
Purchase  price  was  based  on  the  packed 
f.o.b.  or  c.&f.  price  to  unrelated 
purchasers  in  the  United  States.  We 
made  adjustments  for  brokerage  and 
handling,  foreign  inland  freight.  CFS  and 
wharfage,  ocean  freight  marine 
insurance,  Korean  customs  inspection 
fees,  and  rebates.  Where  applicable,  we 
made  an  addition  for  import  duties 
collected  and  rebated  on  imported 
materials  used  to  produce  subsequently 
exported  merchandise,  in  accordance 
with  §  353.10(d)(l)(ii)  of  the  Commerce 
Regulations.  No  otlier  adjustments  were 
claimed  or  allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value  for 
Dong  In,  the  Department  used  third- 
country  price  or  constructed  value,  as 
defined  in  section  773  of  the  Tariff  Act. 
We  did  not  use  home  market  sales 
because  they  were  not  made  in  the 
ordinary  course  of  trade.  Third-country 
prices  were  used  where  sufficient 
quantities  of  such  or  similar 
merchandise  were  sold  to  third 
countries  at  or  above  the  cost  of 
production  to  provide  a  basis  for 
comparison.  "Third-country  price  was 
based  on  the  packed  f.o.b.,  c&f.,  or  c.i.f. 
price  to  unrelated  purchasers  for  export 
to  third  countries.  We  made  adjustments 
for  brokerage  and  handling,  foreign 
inland  freight,  ocean  fi^ight,  marine 
insurance,  CFS  and  wharfage,  Korean 
customs  inspection  fees,  and  rebates 
and  adjustments  for  differences  in 
credit,  bank  charges,  export 
recommendation  charges.  GSP  stamping 
charges,  and  physical  characteristics  of 
the  merchandise.  Where  applicable,  we 
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made  an  addition  for  import  duties 
collected  and  rebated  on  imported 
materials  used  to  produce  subsequently 
exported  merchandise. 

Constructed  value  consisted  of  the 
sum  of  the  cost  of  materials,  fabrication, 
general  expenses  and  packing,  plus 
profiL  The  amount  added  for  general 
expenses  was  the  actual  cost  since 
actual  general  expenses  were  more  than 
the  statutory  minimum  of  10  percent  of 
the  sum  of  materials  and  fabrication 
costs.  The  amount  added  for  profit  was  - 
8  percent  of  the  sun  of  the  costs  of 
materials,  fabrication  and  general 
expenses  since  actual  profit  was  less 
than  the  statutory  minimum  of  8  percent. 

Preliminary  Rewihi  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the        *. 
following  margins  exist  for  the  period 
July  1, 1985  through  November  30, 1986. 


Manufacturar/EiqMrtvntinl-Gounty 


Chmsung.. 
Donam 

Dong  In 

Dongki/KMB.. 


Oong  In/Saangyong . 

Dong  Won 

DongnKOo ' 

Eunpn. 

Kay«RM. 

KMB. 

Korean  Enterprise.. 


Korea  Transportation  ■ . 

Sam  Bang  Tradng 

Sami— ng ' 

Ssangyong 


Sunkyortg.. 

Three  t.eaf  (Taiwan).. 

Western  Assemtily ... 

Yangpsa 

Yonsei  Shipping! 


(pareenQ 


64A 

64.8 

»8.37 

64.B 

64.8 

643 

( 
64.8 
64.8 
64.8 
64.8 

( 
64.8 

( 
64.8 
64.8 
64.8 
64.81 
64.8 

( 


'  No  ahipiiieirts  during  the  period.  Not  a  linown 
manutadmr  or  aKportar. 

'  For  entiie*  of  merchandise  manufactured  and 
exported  by  Oorig  tn  only. 

Interested  parties  may  request 
disclosure  and/or  an  achninistrative 
protective  order  within  5  days  of  the 
date  of  publication  of  this  notice  and 
may  request  a  hearing  within  8  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  35  days  after  the  date  of 
publication,  or  the  first  workday 
thereafter.  Prehearing  briefs  and/or 
written  comments  from  interesteid 
parties  may  be  submitted  moX  later  than 
25  days  after  the  date  of  publication. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
those  comments,  may  be  filed  not  later 
than  32  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  reaiults  of  the 
administrative  review,  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Depardnent  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act  a  cash  deposit 
of  estiaiated  antkiuaiping  duties  baaed 
on  the  above  margins  shall  be  required. 
For  any  shipments  from  the  remaining 
known  manufacturers,  expwters.  and 
third-country  resellers  not  covered  by 
this  review,  the  cash  deposit  will 
continue  to  be  at  the  rates  published  in 
the  antidiunping  duty  order  for  each  of 
those  firms  (50  FR  51273.  December  16, 
1985). 

For  any  fiiture  entries  of  this 
merdiandise  from  a  new  exporter,  not 
covered  in  this  administrative  review, 
whose  first  shipments  occurred  after 
November  30. 1966  and  who  is  unrelated 
to  any  reviewed  firm,  a  cash  rleposit  of 
8.37  percent  shall  be  required. 

The  deposit  requirements  are  effective 
for  all  shipments  of  Korean  photo 
albums  and  filler  pages  entered,  or 
withdrawn  fiom  warehouse,  for 
consumption  on  or  after  the  date  of 
publicatioD  of  the  final  results  of  this 
administrative  review. 

The  Department  has  received 
informatioD  indicating  that  shipments  of 
photo  albums  and  filler  pages  from 
certain  third  countries  may  be 
merchandise  of  Korean  origin  for 
antidumping  duty  purposes  and  subject 
to  the  antidumping  duty  order.  In  order 
to  determine  whether  such  merchandise 
is  subject  to  antidumping  duties,  the 
Department  requested  the  Customs 
Service  to  extend  liquidation  of  entries 
of  photo  albums  and  filler  pages 
exported  fiom.  or  purported  to  be 
merchandise  of,  Taiwan,  Singapore  or 
Malaysia,  and  entries  of  photo  albums 
and  filler  pages  exported  from  Hong 
Kong  bet  purported  to  be  merchandise 
of  another  country.  This  extension  of 
hquidation  will  remain  in  effect  until  we 
determine  whether  such  merchandise  is 
subject  to  the  order. 

In  an  effort  to  identify  entries  of 
Korean  merchandise,  we  requested 
information  from  certain  firms  in 
Taiwan.  Singapore,  Malaysia  and  Hong 
Kong.  Hie  firms  listed  below  have  not 
responded  or  have  failed  to  firovide 
adequate  information.  Unless  we 
receive  adequate  and  timely 
informatioa.  we  will  regard  all  photo 
albums  and  filler  pages  exported,  or 
purported  to  be  manufactiired  by  those 
firms  as  prodticts  of  Korea  and  will 
instruct  die  Customs  Service  to  begin 


collecting  cash  depotits  of  atimated 
antidumping  duties  on  all  photo  albums 
and  filler  pages  exported,  or  purported 
to  be  manufactnred.  by  those  firms.  This 
deposit  requirement  is  effective  on  the 
date  of  publication  of  the  final  results  of 
the  adoiinistrative  review.  Cash 
deposits  of  64.81  percent  will  be 
required  for  the  foUowiog  firms: 

Taiwan 

Bright  Bag 
Flomo  Plastics 
Jackson  Dai 
Pan  Asiaworld 
Three  Leaf 
Walson  Enterprises 

Hong  Kong 

Ad-Gifts  Manufectory 

Aico  Inc. 

Evergreen  ft  I^ch 

MeiLik 

Perfect  Leatfaerware 

S&C  Import  Export 

Union  Paper  Box 

Singapore 

Bumont  Int'l 

ChooSeng 

Singapore  Merchandise  Export 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.a  1675(a)(1)) 
and  S  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 

Date:  May  IS,  1988. 
Joseph  A.  Spell  ifli. 

Acting  Assistant  Secntary  for  Import 

Administration. 

[FR  Doc.  B8-11S01  Hied  S-20-88: 8:45  am] 
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Initiation  of  AntMumpIng  and 
CountervaMng  Duty  Admlnistrattve 


AOENCy:  International  Trade 
Administration.  Import  Administration, 
Department  of  Commerce. 
ACTKNl:  Notice  of  initiation  of 
antidumping  and  coimtervailing  duty 
administrative  reviews. 

summary:  The  Department  of 
Commerce  has  received  requests  to 
conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders,  findings,  and  suspension 
agreements.  In  accordance  with  the 
Commerce  Regulations,  we  are  initiating 
those  administrative  reviews. 
EFFCCnVf  OATC  May  23. 1986. 
FOR  FURTNBI  MPONMATION  CONTACT: 

HoUy  A.  Kuga  or  Richard  W.  Moreland, 
Office  of  Ccmipliance,  International 
Trade  Administration.  U.S.  Department 


of  Commerce.  Washington.  DC  20230; 
telephone:  (202)  377-4733/2786. 
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imation: 

Background 

On  August  13. 1985,  the  Department  of 
Commerce  ("die  Department") 
published  in  the  Federal  Register  (SO  FR 
32556)  a  notice  ontiining  the  procedures 
for  requesting  administrative  reviews. 
The  Department  has  received  timely 
requests,  in  accordance  with  §§  353.53a 
(a)(1),  (a)(2).  (a)(3).  and  355.10(a)(1)  of 
the  Commerce  Regulations,  for 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders,  findings,  and  suspension 
agreements. 

Initiation  of  Reviews 

In  accordance  with  §$  353.53a(c)  and 
355.10(c)  of  the  Commerce  Regulations. 
we  are  initiating  administrative  reviews 
of  the  following  antidumping  and 
coimtervailing  duty  orders  and  findings. 
We  intend  to  issue  the  final  results  of 
these  reviews  no  later  than  May  31, 


Antidumping  di^ 
proceedmgi  and/Fims 


France:  SorbHoi  <A-427-001) . 

Roquette  Freres 
Italy:  Spun  Acrylic  Yam  (A- 

475-084)..._ „ 

■ManSaHura  Emaapi 

Fanataaia 

Lanfieio  di  Nenwsa/Mer- 
national  Hbn 

Mister  Joe 
.Tufriddo  TorraocN 
Japan:  Calcium  HypocMoiite 

(A-688~401) 

Nippon  Soda 

Nanitai 

Nissan  Oenlia 
Japan:    Cyanuric    Acid    (A- 

568-019) „. 

Shiluiku 
Japan:  Oieholoio  laocyanur- 

ates  (A-5e8-01 9) 

Shilcotaj 


Japan:  Tridwloro  laocyanwic 

Add  (A-588-019> 

Shilioioj 


Japan:  Roller  Chain.  Other 

Than  Bicycia  (A-S86-028) .. 

OaidoKogyD 

Enuma  Chain 

.Hitachi  Metals 

Izumi 

PuRon 

Sugiyama/Holioku 

Sugiyama/I  A  OC 

Sug^wna/Harima 

Takasago 

Tsut>akimoto 
Japan:  Spun  Acrylic  Yam  (A- 

588-086).. 


Periods  to  be 
reviewed 


04/01/87-03/31/88 
04/01/87-03/31/88 


04/01/67-03/31/88 

04/01/87-03/31/88 
04/01/87-03/31/88 

04/01/87-03/31/88 

04/01/87-03/31/88 


04/01/87-03/31/88 


AntidunipiNg  duly 
proceedngs  and/Fkma 


C.  Hot) 

Homan 
Mitsui 


FkMWS 


GunzaSangyo 

Te^nShojl 
K6nyK    FfBsh    Cut 

(A-77S-602) 

Subnac 

Updown 

Plantana 

Bob  Harris 

GuyRobbia 

Kenya  FkMWS 

Brooke  Bond  Kenya 

AOC  Agnculture  Develop- 
ment 

Flaco 

Oserian  Oevetopmenl 
Republic  of  Korea:  Color  Tel- 
evision RacsiMim:  (A-S80- 

006) 

Daewoo 

Samsung 

QuaniruMcs 

GoMstar 

Cosmos 
Mexica   Fresh  Cut  Floimre 

(A-201  -601 ) _ 

FloreK 

Tzilzic  Tarata 

Visaflor 

RarK^    Mision    el    Oes- 
canso 

Ranchodel  PacMoo 

Las  Floras  da  Madoo 

Rancho  Daisy 

Rancho  Aksitos 
Taiwarr     Color    Televisions 

(A-583-009) 

ACX 

Action  BeOwnics 

Capetronic 

Fulet 

Funai 

Hitachi 

KuangYuan 

Nettek 

Paramount 

PhUipc 

Sanipo 

Sanyo 

Shin-Shiraauna 

Tatung 

Thomson 


Periods  to  tM 


11/03/86-03/31/88 


04/01/87-03/31/88 


11/03/66-03/31/88 


04/01/87-03/31/88 


Countenniling  duty 

Periods  to  be 

proceedings 

reviewed 

Argentina:            Cold-Rolled 

Carbon    Steal    Fial-Rolled 

Products  (C-357-00S). 

01/01/87-12/31/87 

Brazil:  Pig  Iron  (C-351-062)  ..„ 

01/01/87-12/31/87 

Colombia:   Leather  Wearing 

Apparel  (C-901-001) 

01/01/87-12/31/87 

Majuco:  Leetfier  Wearing  Ap- 

parel(C-201-00l). 

01/01/87-12/31/87 

Interested  parties  are  encouraged  to 
submit  applications  for  administrative 
protective  orders  as  early  as  possible  in 
the  review  process. 

These  initiations  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 


Tariff  Act  of  1930  (19  U.S.C.  1675(a))  and 
19  CFR  3S3.S3a(c)  and  355.10(c) 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Date:  May  16, 198a 

[FR  Doc.  88-11502  Filed  5-20-68:  &-45  am] 

BILLINQ  COM  tITt  tW  M 


[0-201-013] 

Portland  Hydraultc  Cement  and 
Cement  Clhikor  From  Mexico;  Hnal 
Results  of  Countervailing  Duty 
Administrattvc  Review 

aoencv:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
actkM:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

summary:  On  December  15, 1987,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  Portland  hydraulic  cement  and 
cement  clinker  from  Mexico.  We  have 
now  completed  that  review  and 
determine  the  total  bounty  or  grant  to  be 
zero  or  de  minimis  for  three  firms  and 
2.28  percent  ad  valorem  for  all  other 
firms  during  the  period  January  1, 1985 
through  December  31. 1985. 
effective  date:  May  23, 1968. 
FOR  FURTHER  mFORMATKM  CONTACT 
Christopher  Beach  or  Bernard  Carreau, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-2786. 
SUPFLEMENTARY  INFORMATION: 

Background 

On  December  15, 1987,  tfie 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (52  FR  47618)  the  preliminary 
results  of  its  administrative  review  of 
the  countervailing  duty  order  on 
Portland  hydraulic  cement  and  cement 
clinker  from  Mexico  (48  FR  43063, 
September  21, 1983).  The  Department 
has  now  completed  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ("tiie  Tariff  Act"). 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  Mexican  portland 
hydraulic  cement  and  cement  clinker 
other  tiian  white  nonstaining.  Such 
merchandise  is  currentiy  classifiable 
imder  item  niunbers  511.1420  and 
511.1440  of  the  Tariff  Schedules  of  the 
United  States  Annotated  and  imder 
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Harmonized  System  item  numbers  | 
2523.10.00,  2523.29.00.  2523.30.00  and 
2523.90.00. 

The  review  covers  the  period  January 
1. 1985  through  December  31. 1985  and 
12  programs:  (1)  FOMEX:  (2)  Article  15 
of  the  General  Law  of  Credit  Institutions 
and  Auxiliary  Organizations;  (3) 
•  CEPROn:  (4)  FONEI;  (5)  NDP  discounts: 
(6)  Bancomext  loans;  (7)  state  tax 
incentives;  (8)  CEDI;  (9)  FOGAIN;  (10) 
delay  of  payments  on  loans:  (11)  delay 
of  payments  to  PEMEX;  and  (12)  import 
duty  reductions  and  exemptions. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  timely 
written  comments  from  Cementos 
Anahuac  Cementos  Anahauc  del  Golfo, 
Cementos  Apasco.  Cementos  de 
Chihuahua,  Cementos  Guadalajara, 
Cementos  Maya.  Cementos  Mexicanos, 
Cementos  Portland  Nacional.  Cementos 
Tolteca  and  Cementos  Veracruz  ("the 
exporters"). 

Comment  1:  The  exporters  contend 
that  the  Department  has  no  authority  to 
impose  countervailing  duties  on  duty- 
free imports  from  Mexico  vsnthout  an 
affirmative  ^ding  of  injury  if  the  United 
States  has  an  international  obligation  to 
provide  such  an  injury  test.  In  the 
"Understanding  Between  the  United 
States  and  Mexico  Regarding  Subsidies 
and  Countervailing  Duties"  (the 
"Understanding")  signed  on  April  23. 
1985,  the  United  States  granted  Mexico 
most-favored-nation  ("MFN")  status.  On 
August  24, 1986,  Mexico  acceded  to  the 
General  Agreement  on  Tariffs  and 
Trade  (GATT).  Both  the  MFN  status  and 
GATT  membership  constitute 
international  obligations  of  the  United 
States,  as  defined  in  section  303. 
Without  a  finding  of  injury  in  this  case, 
the  Department  must  revoke  this  order. 

The  exporters  also  claim  that  the 
United  States  has  a  statutory  obligation 
to  give  MFN  treatment  to  all  countries 
with  which  the  United  States  has  trade 
relations,  regardless  of  whether  there 
exists  an  international  agreement 
requiring  such  treatment.  To  support 
their  claim,  the  exporters  cite  section 
251  of  the  Trade  Expansion  Act  of  1962, 
19  U.S.C.  1881.  and  section  126  of  the 
Trade  Act  of  1974. 19  U.S.C.  2136.  Both 
provisions  provide  that  treatment 
accorded  under  any  trade  agreement 
"shall  apply  to  products  of  all  foreign 
countries."  In  addition,  section  126  of 
the  Trade  Act  of  1974  limits  exceptions 
to  nontariff  agreements  with  "major 
industrial  cotmtries,"  as  defined  by  this 
provision.  Countervailing  duties  are 
tariffs,  and  Mexico  is  not  a  major 
industrial  country  as  defined  in  section 


126.  Therefore,  the  unconditional  MFN 
treatment  required  by  section  251  and 
section  126  applies  to  Mexico.  The 
exporters  conclude  that  because  of  this 
long-standing  unconditional  MFN  policy, 
the  United  States  had  an  "international 
obligation"  to  provide  an  injury  test  on 
duty-fi^e  products  from  Mexico  long 
before  Mexico's  accession  to  the  GATT. 

Department's  Position:  We  addressed 
most  of  these  issues  in  the  final  results 
of  the  last  administrative  review  in  this 
case  (51  FR  44501,  December  10, 1986). 
We  believe  that  we  lack  the  authority  to 
revoke  this  countervailing  duty  order  on 
the  basis  of  the  Understanding. 
Although  Article  8  of  the  Understanding 
grants  MFN  status  to  Mexico,  Article  5 
of  the  Understanding  limits  the 
provision  of  an  injury  test  to 
"investigations  in  progress,"  or  those 
commenced  after  April  1985.  Article  8 
may  not  be  read  independently.  It  must 
be  read  within  the  context  of  die  rest  of 
the  Understanding,  the  scope  of  which, 
for  purposes  of  the  injury  test,  is  limited 
by  its  own  terms. 

Contrary  to  the  exporters'  contention, 
MFN  status  in  and  of  itself  does  not 
constitute  an  "international  obligation." 
as  defined  in  section  303(a)(2).  for 
purposes  of  requiring  an  injury  test 
before  assessing  countervailing  duties 
on  entries  covered  by  this  review. 
Section  303(a)(2)  reads,  in  relevant  part. 
"*  *  *  unless  a  determination  of  injury 
is  required  by  the  international 
obligations  of  the  United  States."  The 
international  obligation  created  in 
Article  8  does  not  extend  to  entries 
covered  by  this  review  because  the 
Understanding  itself  makes  clear  that 
the  only  international  obligation  of  the 
United  States  is  to  provide  an  injury  test 
to  investigations  in  progress  or 
investigations  begun  after  April  1985. 
The  investigation  in  this  case  was 
completed  in  1983.  Therefore,  the  United 
States  is  not  required  by  the  MFN 
language  in  Article  8  to  grant  an  injury 
test  in  this  case  on  entries  of 
merchandise  covered  by  this  review. 

We  disagree  with  the  exporters' 
argument  that  U.S.  poUcy  is  to  grant 
unconditional  MFN  treatment  to  all 
countries  regardless  of  whether  they 
have  entered  into  a  trade  agreement 
with  the  United  States  that  grants  such 
treatment  The  unconditional  MFN 
language  in  section  126  of  the  Trade  Act 
of  1974  and  section  251  of  the  Trade 
Expansion  Act  of  1962.  referred  to  by  the 
exporters  to  support  this  proposition, 
first  appeared  in  1934.  48  Stat.  943.  The 
1934  statute  authorized  the  President  to 
enter  into  trade  agreements  which 
accord  MFN  treatinent.  These 
agreements  would  require  the  United 
States  to  grant  treatment  to  co- 


signatories no  less  favorable  than  that 
accorded  to  other  trade  partners  with 
whom  the  United  States  had  bilateral  or 
multilateral  arrangements.  This  is 
apparent  from  the  fact  that  the  1934 
statute  served  as  authorization  for  the 
negotiation  of  several  bilateral  trade 
treaties  (including  one  with  Mexico, 
which  was  later  terminated)  that 
specifically  provided  for  MFN  ti^atment 
prior  to  the  formation  of  the  GATT  in 
1948.  The  United  States  would  not  have 
entered  into  these  trade  treaties  if  the 
1934  statute  itself  required  an 
"automatic"  grant  of  MFN  ti^atinent  to 
all  frading  partners,  as  the  exporters 
suggest.  Accordingly,  the  argument  that 
the  unconditional  MFN  language  in 
sections  126  and  251  is  intended  to  grant 
automatic  MFN  treatment  to  all 
countries  is  not  supposed  by  the  history 
of  the  provision  itself. 

Even  if  the  exporters'  argument  were 
valid,  sections  126  and  251  both  contain 
exceptions  for  other  provisions  of  law 
("Except  as  otherwise  provided  in  this 
chapter  or  in  any  other  provision  of 
law").  The  provision  contained  in 
section  303(a)(2)  to  the  effect  Uiat  an 
injury  determination  is  required  prior  to 
the  imposition  of  countervailing  duties 
only  if  the  "international  obligations  of 
the  United  States"  require  such  a 
determination,  qualifies  as  "any  other 
provision  on  law,"  and  thus  comes 
within  the  exceptions-contained  in 
sections  126  and  251. 

More  importantiy,  section  126  of  the 
Trade  Act  of  1974  applies  only  to  tariff 
negotiations  entered  into  under  that 
chapter.  Contrary  to  the  exporters' 
contention,  countervailing  duties  are  not 
"tariffs,"  or  "import  restrictions,"  as 
defined  in  chapter  1  of  the  1974  law.  A 
tariff,  which  is  an  import  tax,  may 
properly  be  regarded  as  an  import 
restriction.  A  countervailing  duty  on  the 
other  hand  merely  equalizes  the  effect  of 
foreign  government  subsidization  of 
products  imported  into  the  United 
States.  The  MFN  principle,  as 
articulated  in  section  126.  does  require 
that  the  same  tariff  be  applied  to  the 
same  product  from  all  countries 
accorded  MFN  status  by  the  United 
States.  Section  101  of  the  1974  law 
authorizes  the  president  to  enter  into 
trade  agreements  and  to  raise  or  lower 
tariffs  by  a  specific  formula,  pursuant  to 
these  agreements.  Section  101  in  no  way 
serves  as  authorization  to  raise  or  lower 
countervailing  duties,  which  are  based 
upon  the  rate  of  subsidization  of  a 
particular  product  fix>m  a  particular 
coimtry. 

Section  102  of  the  1974  law.  and  not 
section  101.  serves  as  authorization  for 
negotiating  future  agreements  regarding 


treatnent  of  subsidy  practices  (including 
the  Agreement  on  Interpretation  and 
Application  of  Articles  VI.  XVI.  and 
XXm  of  the  GATT  (the  "Subsidies 
Code"))  and  other  trade  distorting 
practices.  This  section  is  separate  and 
distinct  from  section  101.  and  by  its  very 
terms  does  not  fall  under  the 
requirements  of  section  126.  Section  102 
makes  dear  that  benefits  negotiated  are 
to  be  availablfe  only  to  countries  that 
obligate  themselves  to  grant  similar 
benefits  to  the  United  States.  Therefore, 
even  though  section  126  does  not  require 
an  automatic  grant  of  MFN  treatment  to 
trading  partners  unless  they  are  parties 
to  an  agreement  granting  such 
treatment,  it  is  clear  that  this  section 
only  applies  to  normal  duties  or  tariffs 
aiid  not  to  measures,  such  as 
countervailing  duties,  that  offset  trade 
distorting  practices. 

The  clearest  indication  of  Congress' 
intent  regarding  the  provision  of  the 
injury  test  can  be  found  in  the  legislative 
history  of  the  Trade  Agreements  Act  of 
1979.  That  act  amended  section  303  to 
include  references  to  title  VII  of  the  new 
countervailing  duty  law.  The  legislative 
history  of  that  section  states: 

Present  law.— Section  303  of  the  Tariff  Act 
(19  U.S.  1303]  contains  few  procedural 
provisions  *  *  ♦  The  ITC  injury 
determination  is  required  *  •  •  only  with 
respect  to  duty-free  goods  and  only  to  the 
extent  required  by  the  international 
obligations  of  the  United  States.  The  United 
States  is  obligated  to  apply  the  injury  test 
under  sectioa  303  only  wirii  respect  to  duty- 
free products  of  countries  which  have  fully 
acceded  to  the  General  Agreement  on  Tariffs 
and  Trade. 

S.  Rep.  No.  96-249, 96th  Cong.  1st  Sess. 
103  (1979). 

For  these  reasons,  the  exporters'  claim 
that  the  United  States  is  obligated  to 
grant  an  injury  test  by  virtue  of  the  MFN 
principle,  irrespective  of  GATT 
membership  or  other  agreements,  finds 
no  support  in  the  statute  or  its 
legislative  history. 

Finally,  we  are  considering  the  issue 
of  an  injury  test  for  Mexican  duty-free 
products  entered  after  Mexico  acceded 
to  the  GATT.  Since  Mexico's  accession 
to  the  GATT  was  effective  on  August  24, 
1986,  this  issue  does  not  affect  entries 
covered  by  this  review,  which  extends 
only  through  December  31, 1985. 

Comment  2:  The  exporters  contend 
that  the  Department's  position  that  its 
potential  injury  obligations  to  Mexico 
only  affect  entries  made  after  August  24, 
1986,  the  date  of  Mexico's  accession  to 
the  GATT.  is  not  consistent  with 
applicable  law  or  with  its  own 
precedents.  Section  303(a)(2]  of  the 
Tariff  Act  states  that  "duties  may  be 
imposed  under  this  section  only  if  there 


are  affinnative  determinations  by  the 
Conmiission  *  *  *  "  Tia  terra  "imposed" 
specifically  refers  to  the  final  imposition 
of  duties  through  the  liquidation  of 
entries.  The  Si^idies  Code  states  in 
Article  4.  paragraph  2.  footnote  14  that 
"[a]s  used  in  this  agreement  'levy'  shall 
mean  the  definitive  or  final  legal 
assessment  or  collection  of  a  duty  or 
tax."  The  term  "in^Knition"  as  used  in 
section  303  and  the  term  "levy"  as  used 
in  the  GATT  are  synonymous.  ITus  is 
the  interpretation  followed  by  the 
Department  in  Certain  Fasteners  from 
India:  Final  Results  of  Administrative 
Review  and  Partial  Revocation  of 
Countervailing  Duty  Order.  (47  FR 
44129.  October  6. 1982). 

Since  the  entries  covered  by  this 
administrative  review  have  not  yet  been 
liquidated,  the  Department  cannot  now 
instruct  Customs  to  liquidate  these 
entries  because  liquidation,  or  the  final 
levy  or  imposition  of  duties,  would  take 
place  well  after  August  24. 1986.  The 
dispositive  issue  is  not  whether  entries 
were  made  before  Mexico's  accession  to 
the  GATT,  but  whether  die  Department 
issues  instructions  to  "levy"  or  "impose" 
duties  after  Mexico's  assession  to  the 
GATT,  even  if  those  instructions  cover 
entries  made  before  Mexico's  assession. 

Furthermore,  Cementos  de  Chihuahua 
ai:gues  that  the  Department's  position 
regarding  its  authority  to  liquidate  at 
this  time  is  inconsistent  with  its  own 
precedents  in  Certain  Fasteners  from 
India,  Certain  Scissors  and  Shears  from 
Brazil.  (50  FR  11927;  March  26. 1985) 
(preliminary),  and  Carbon  Steel  Wire 
Rod  from  Trinidad  and  Tobago,  (50  FR 
19511;  May  9. 1965).  In  these  cases,  the 
Department  determined  that  it  lacked 
the  authority  to  assess  countervailing 
duties  because  the  merchandise  covered 
by  the  orders  was  duty-free  and  was 
exported  from  countries  that  were 
GATT  members. 

Department's  Position:  We  agree  that 
the  word  "impose"  as  used  in  section 
303  refers  to  the  final  legal  assessment 
of  duties.  We  do  not  cgree  that  this 
interpretation  of  the  word  "impose" 
precludes  us  from  assessing 
countervailing  duties  on  duty-fr«e 
imports  from  Mexico  that  were  entered 
before  Mexico's  accession  to  the  GATT. 
regardless  of  whether  our  instructions  to 
Customs  are  issued  after  Mexico's 
assession.  Before  Mexico's  assession  to 
the  GATT.  the  United  States  had  no 
"international  obligation"  toward 
Mexico  to  provide  an  injury  test  on 
entries  of  merchandise  covered  by  this 
review. 

When  the  Tariff  Act  was  amended  by 
the  Trade  Agreements  Act  of  1979. 
section  303(b)  was  amended  to  provide 
that  the  duty  imposed  under  section 


303(a)  shall  be  imposed  in  accordance 
with  the  "new"  countervailing  duty  law. 
Under  the  new  law.  the  Department 
assesses  duties  baaed  on  the  published 
results  of  administative  reviews.  Thus, 
the  statutory  scheme  envisions  that 
estimated  countervailing  duties  will  be 
deposited  upon  entry  of  merchandise 
whicli  is  the  subject  of  a  coimtervailing 
duty  order,  but  that  the  determination 
and  a.>se8sment  of  the  actual 
countervailing  duties  will  be  postponed 
until  the  Department  has  had  an 
opporttmity  to  conduct  a  review 
pursuant  to  19  U.S.C.  1675(a). 

The  practice  of  determining  the  actual 
amoimts  of  countervailing  duties  due 
after  the  entry  of  merchandise  comports 
with  the  long-established  Customs 
practice  of  imposing  liability  for  duties 
upon  the  entry  of  the  merchandise,  but 
permitting  the  actual  amount  of  duties  to 
be  determined  and  assessed  at  a  later 
date.  See,  eg.,  19  U.S.C.  1504,  which  in 
pertinent  part  allows  liquidation  to  take 
place  after  entry  if  the  requisite 
information  is  not  available  or 
liquidation  is  suspended  as  required  by 
statute  or  court  order.  See  also,  Zenith 
Radio  Corporation  v.  United  States,  1 
err  180. 184,  509  F.  Supp.  1281  (1981).  for 
the  proposition  that  a  claim  by  the 
United  States  for  duties  arises  upon  the 
entry  of  merchandise  into  the  Customs 
territory  even  though  the  exact  amount 
of  the  claim  is  not  determined  until 
liquidation.  See  a\&o,*Ambassador 
Division  of  Florsheim  Shoes  v.  United 
States.  748  F.  2d  1560  (Fed.  Cir.  1984),  for 
the  proposition  that,  in  the  case  of 
countervailing  duties  imposed  under 
section  303.  liquidation  of  entries  of 
merchandise  subject  to  a  countervailing 
duty  order  is  required  to  be  suspended 
by  law  until  Commerce  has  determined 
the  amount  of  the  countervailing  duty  to 
be  imposed  in  a  periodic  review 
conducted  under  19  U.S.C.  1675(a). 

Finally,  our  position  that  we  have  the 
authority  to  direct  the  Customs  Service 
to  collect  actual  countervailing  duties 
based  upon  the  final  results  of  this 
administrative  review  is  entirely 
consistent  with  our  position  in  Certain 
Fasteners  from  India,  Carbon  Steel 
Wire  Rod  from  Trinidad  and  Tobago, 
and  Certain  Scissors  and  Shears  from 
Brazil.  In  both  Certain  Fasteners  from 
India  and  Carbon  Steel  Wire  Rod  from 
Trinidad  and  Tobago,  the  countries 
involved  were  contracting  parties  to  the 
GATT  and  the  products  involved  were 
duty-free  at  the  time  they  were  imported 
into  the  United  States.  Similarly,  in 
Certain  Scissors  and  Shears  from 
Brazil,  we  stated  that  we  would  not 
collect  countervaiUng  duties  on  certain 
duty-free  merchandise  covered  by  the 
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order  because  during  the  assessment 
period  Brazil  was  a  GATT  member  and 
the  merchandise  was  duty-free. 
Chihuahua  fails  to  recognize  that  in 
each  of  these  three  cases  the  common 
facts  were  that  the  exporting  country 
was  a  GATT  member  and  the 
merchandise  was  duty-free  during  the 
potential  assessment  period.  None  of 
these  cases  is  analogous  to  the  present 
case  because  Mexico  was  not  a  member 
of  the  GATT  at  the  time  the  duty-free 
cement  covered  by  this  review  was 
imported.  ' 

Thus,  the  importers'  liability  for  the 
payment  of  actual  countervailing  duties, 
just  as  the  liability  for  the  payment  of 
other  import  duties,  is  established  at  the 
time  that  the  merchandise  is  entered, 
even  though  the  actual  amount  of  duty  is 
determined  and  assessed  at  a  later  date. 
The  merchandise  covered  by  this  review 
was  entered  at  a  time  that  Mexico  was 
not  a  GATT  member  and  the  United 
States  had  not  extended  the  right  to  an 
injury  test  to  duty-free  products  from 
Mexico.  Therefore,  we  have  the 
authority  to  assess  duties  on  all  entries 
covered  by  this  review.  This  conclusion 
is  supported  by  Cementos  Guadalajara 
V.  United  States  et  aL,  Slip  Op.  88-48, 
where,  in  addressing  these  same  issues 
in  a  challenge  to  the  last  review  of  this 
order,  the  Court  of  International  Trade 
afRrmed  the  Department's  authority  to 
assess  duties  after  Mexico's  accession 
to  the  GATT  on  merchandise  entered 
into  the  United  States  before  that 
accession. 

Comment  3:  Cementos  de  Chihuahua 
lisagrees  in  part  with  the  Department's 
conclusion  that  Article  15  loans  are 
countervailable.  While  the  Department 
was  correct  in  stating  that  Category  12 
applies  only  to  exported  products,  the 
terms  of  such  financing  should  be 
compared  to  the  terms  of  Article  15 
financing  for  the  other  11  categories. 
Loans  under  those  categories  are 
generally  available.  Only  the 
differential.  If  any,  between  Category  12 
Rnancing  and  other  Article  15  financing 
should  be  considered  a  countervailable 
benefit.  See,  e.g..  Softwood  Lumber 
Products  from  Canada  (51  FR  347453, 
October  22. 1986)  and  Canned  Tuna 
from  the  Philippines  (48  FR  50133, 
October  31, 1983). 

Department's  Position:  We  disagree. 
We  addressed  this  issue  in  the  final 
results  of  our  last  review  (51  FR  44502, 
December  10, 1986). 

Comment  4:  Cementos  de  Chihuahua 
contends  that  Category  I  and  Category  II 
CEPROFI  tax  certificates  are  available 
to  all  industries  located  outside  Mexico 
City,  and  consequently,  the  certificates 
do  not  bestow  countervailable  benefits. 
It  is  not  logical  to  conclude  that  a  tax 


credit  available  to  an  entire  country 
(except  for  one  city)  constitutes  a 
regional  subsidy.  The  Department 
analyzed  a  similar  situation  with  respect 
to  industrial  estates  that  were  scattered 
throughout  Malaysia  and  foimd  the 
program  not  countervailable  because  it 
was  not  limited  to  any  "specific 
regions."  See.  Certain  Textiles  and 
Textile  Mill  Products  from  Malaysia  (50 
FR  9852,  March  12, 1985).  See  also, 
Carbon  Steel  Wire  Rod  from  Saudi 
Arabia  (51  FR  4206,  February  3, 1986). 

If  the  Department  continues  to  believe 
that  those  CEPROFIs  are 
countervailable,  the  benefit  should  be 
the  difference  between  the  CEPROFI 
amounts  actually  received  and  the 
CEPROFI  amounts  that  would  have 
been  received  for  the  purchase  of 
Mexican-made  capital  goods.  The 
Department  found  CEPROFIs  granted 
for  the  purchase  of  Mexican-made 
capital  goods  not  countervailable  in  Oil 
Country  Tubular  Goods  from  Mexico  (49 
FR  4705,  November  30, 1984). 

Chihuahua  similarly  contends  that 
FONEI  loans  do  not  constitute 
countervailable  regional  subsidies.  Such 
loans  are  available  in  all  regions  except 
Mexico  City. 

Department's  Position:  We  disagree. 
We  addressed  this  issue  in  a  prior 
administrative  review  of  this  case  (50  FR 
51732,  December  19, 1985). 

Comment  5.  Cementos  de  Chihuahua 
contends  that  its  Bancomext  loan  is  not 
countervailable  because  it  was  provided 
on  terms  consistent  with  commercial 
considerations.  The  interest  rate  and 
terms  of  the  loan  were  negotiated 
between  Bancomext  and  Chihuahua. 
Furthermore,  there  is  no  government- 
mandated  program  or  legislation  which 
provides  for  such  a  loan. 

Department's  Position:  This  loan  was 
provided  at  below-market  rates  by  the 
National  Bank  of  Foreign  Trade 
(Bancomext),  which  is  the  FOMEX 
trustee.  Neither  Chihuahua  nor  the 
Mexican  govenunent  has  provided  any 
documentation  to  support  the  claim  that 
this  loan  was  provided  on  terms 
consistent  with  commercial 
considerations  or  without  government 
direction.  Therefore,  we  determine,  as 
the  best  information  available,  that  this 
loan  is  an  export  bounty  or  grant.  See 
also.  Lime  from  Mexico:  Final    . 
Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order  (49  FR  35675,  September  11. 1984). 

Final  Results  of  Review 

After  considering  all  timely  comments 
received,  we  determine  the  total  bounty 
or  grant  to  be  zero  or  de  minimis  for 
three  firms  and  2.28  percent  ad  valorem 
for  all  other  firms  during  the  period 


January  1. 1985  through  December  31, 
1985. 

The  following  three  firms  received 
zero  or  de  minimis  benefits  during  the 
review  period: 

(1)  Cementos  Guadalajara,  S.A. 

(2)  Cementos  Maya.  S.A. 

(3)  Cementos  Tolteca.  S.A. 

The  Department  will  instruct  the 
Customs  Service  to  liquidate,  without 
regard  to  countervailing  duties, 
shipments  of  this  merchandise  from  the 
three  firms  listed  above  and  to  assess 
countervailing  duties  of  2.28  percent  of 
the  f.o.b.  invoice  price  on  shipments 
from  all  other  firms  exported  on  or  after 
January  1, 1985  and  on  or  before 
December  31, 1985. 

The  Department  also  intends  to 
instruct  the  Customs  Service  to  waive 
cash  deposits  of  estimated 
countervailing  duties,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act,  on 
shipments  of  this  merchandise  from  the 
three  firms  listed  above  and,  due  to  the 
change  in  the  FOMEX  interest  rates,  to 
collect  a  cash  deposit  of  estimated 
countervailing  duties  of  1.44  percent  of 
the  f.o.b.  invoice  price  on  shipments 
from  all  other  firms  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice.  This  deposit 
requirement  shall  remain  in  e^ect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)} 
and  19  CFR  355.10. 
Joseph  A.  Spetrini. 
Acting  Assistant  Secretary,  Import 
Administration. 

Date:  May  13, 1988. 
[FR  Doc.  88-11503  Filed  5-20-88;  8:45  am] 
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Short-Supply  Review  on  Certain  Flat- 
Rolled  Steel;  Request  for  Comments 

AOENCY:  Import  Administration, 
International  Trade  Administration. 
Commerce. 

ACTION:  Notice  of  request  for  comments. 

summary:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  a  short-supply 
determination  under  Article  8  of  the 
U.S.-EC  Arrangement  Concerning  Trade 
in  Certain  Steel  Products,  the  U.S.-Korea 
Arrangement  Concerning  Trade  in 
Certain  Steel  Products,  and  the  U.S.- 
Brazil Arrangement  Concerning  Trade  in 
Certain  Steel  Products,  with  respect  to 
certain  hot-rolled  sheet. 


date:  Comments  must  be  submitted  on 
or  before  June  2, 1988. 

ADOMESS:  Send  all  comments  to 
Nicholas  C.  Tolerico,  Director,  Office  of 
Agreements  Compliance,  import 
Administration,  U.S.  Department  of 
Commerce,  Room  7866, 14th  Street  and 
Constitution  Avenue  NW..  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT. 
Richard  O.  Weible.  Office  of 
Agreements  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  7866, 14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230,  (202)  377-0159. 

SUPPLEMENTARY  INFORMATION:  Article  8 

of  the  U.S.-EC,  U.S.-Korea,  and  the  U.S.- 
Brazil arrangements  provide  that  if  the 
U.S.  determines  that,  because  of 
abnormal  supply  or  demand  factors,  the 
U.S.  steel  industry  will  be  unable  to 
meet  the  demand  in  the  USA  for  a 
particular  product  (including  substantial 
objective  evidence  such  as  allocation, 
extended  delivery  periods,  or  other 
relevant  factors),  an  additional  tonnage 
shall  be  allowed  for  such  product  or 
products. 

■  We  have  received  a  short-supply 
request  for  certain  AISI  grade  ClOlO, 
commercial  quality  hot-rolled  sheet,  in 
coils,  with  widths  ranging  from  36  to  55 
inches,  thicknesses  ranging  from  0.061  to 
0.171  inch,  and  coil  weights  of  40,000  lbs. 
(plus  or  minus  10  percent).  This  material 
will  be  used  in  the  manufacture  of  pipe 
and  tube. 

Any  party  interested  in  commenting 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  June  2, 1988.  Comments 
should  focus  on  the  economic  factors 
involved  in  granting  or  denying  this 
request. 

Commerce  will  maintain  this  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 
informatioii  should  clearly  identify  the 
business  proprietary  portion  of  the 
submission  and  also  provide  a  non- 
proprietary submission  which  can  be 
placed  in  the  public  file.  The  public  file 
will  be  maintained  in  the  Central 
Records  Unit,  Room  B-099,  Import 
Administration,  U.S.  Department  of 
Commerce,  at  the  above  address. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
A  dministration. 

May  16, 1988. 

[FR  Doc.  88-11504  Filed  5-20-88:  8:45  am] 
BlUJNa  CODE  35I0-O8-II 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments;  University  of 
California 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651;  80  Stat.  897;  15  CFR  Part  301), 
we  invite  comments  on  th^  question  of 
whether  instrument  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
subsections  301.5(a)  (3)  and  (4)  of  the 
regulations  and  be  filed  within  20  days 
with  the  Statutory  Import  Programs 
Staff,  U.S.  Department  of  Commerce, 
Washington,  DC  20230.  Applications 
may  be  examined  between  8:30  a.m.  and 
5:00  p.m.  in  Room  1523,  U.S.  Department 
of  Commerce.  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC. 

Docket  Number:  88-164.  Applicant: 
University  of  California,  San  Diego, 
Psychology  Department,  C-009,  La  JoUa. 
CA  92093-0109.  Instrument:  Magnetic 
Inductance  Eye-Tracking  System. 
Manufacturer  John  Mason,  United 
Kingdom.  Intended  use:  The  instrument 
is  intended  to  be  used  in  experiments  to 
determine  how  different  part  of  the 
temporal  lobe  of  the  brain  are  used  in 
performing  cognitive  tasks  requiring 
memory  and  selective  attention  in  order 
to  provide  insight  into  disorders  of 
memory  and  attention  such  as 
Alzheimer's  Disease  and  amnesia  in 
people.  Application  received  by 
Commissioner  of  Customs:  April  12. 
1988. 

Docket  Number:  88-165.  Applicant: 
Thomas  Je^erson  University,  Jefferson 
Medical  College,  Pennsylvania  Muscle 
Institute  IIID2,  Department  of 
Physiology,  1020  Locust  Street, 
Phildelphia.  PA  19107.  Instrument:  Flash 
Lamp  for  Photolysis.  Manufacturer:  Gert 
Rapp,  West  Germany.  Intended  use:  The 
instrument  is  intended  to  be  used  for 
rapid  initiation  of  contractions  in 
smooth  and  striated  muscles.  A  high 
intensity  flash,  provided  by  the 
instrument,  is  delivered  to  a  small 
bundle  of  smooth  muscle  or  single 
skeletal  muscle  fiber,  in  order -to  release 
biologically  active  agents  from  inert, 
photolabile  precursors.  Application 
received  by  Commissioner  of  Customs: 
April  12, 1988. 

Docket  Number:  88-166.  Applicant: 
Harvard  Medical  School,  25  Shattuck 
Street,  Boston,  MA  02115.  Instrument- 
Electron  Microscope,  Model  JEM- 
1200EX.  Manufacturer  JEOL  Ltd.,  Japan. 
Intended  use:  The  instrument  will  be 
used  for  the  following  investigation:  (i) 
How  nerve  cells  in  the  retina 


communicate  with  each  other;  (ii)  the 
molecular  structure  of  the  channels 
through  which  cells  exchange 
information  with  one  another;  (iii)  how 
epithelial  cells  and  extracellular 
materials  interact  in  development;  (iv) 
how  the  stomach  repairs  itself  after 
injury.  In  addition,  the  instrument  will 
be  used  on  a  one-to-one  basis  in  the 
training  of  graduate  students  and 
postdoctoral  fellows  in  electron 
microscopy.  Application  received  by 
Commissioner  of  Customs:  April  12, 
1988. 

Docket  Number  88-167.  Applicant: 
Woods  Hole  Oceanographic  Institution, 
Water  Street,  Woods  Hole,  MA  02543. 
Instrument:  Borehold  Seismometer 
Array.  Manufacturer:  Compagnie 
Generale  De  Geophysique.  France. 
Intended  use:  The  instrument  will  be 
used  in  seismic  experiments  to 
determine  the  background  seismic  noise 
level  as  a  funciton  of  depth  below  the 
seafloor  and  the  properties  of  the  noise 
such  as  coherency,  stationarity, 
frequency  dependence  and  polarization. 
Application  received  by  Commissioner 
of  Customs:  April  13, 1988. 

Docket  Number  88-168.  Applicant: 
University  of  California,  San  Francisco, 
#1556  HSE,  Department  of  Biochemistry 
and  Biophysics,  513  Parnassus,  San 
Francisco.  CA  94143.  Instrument: 
Quench-Flow  Rapid  Kinetics  Apparatus, 
Model  PQ-53.  Manufacturer  Hi-Tech 
Scientific,  Inc.,  United  Kingdom. 
Intended  use:  The  instrument  will  be 
used  for  studies  of  EcoRI  endonuclease 
and  related  mutant  enzymes. 
Experiments  will  be  variations  on  the 
basic  method  of  quench-flow  kinetics. 
Application  received  by  Commissioner 
of  Customs:  April  13, 1988. 

Docket  Number  88-169.  Applicant: 
UMDNJ-RWJ  Medical  School  Center  for 
Advanced  Biotechnology  and  Medicine, 
675  Hoes  Lane,  Piscataway.  N)  08854. 
Instrument:  Multiple  Function  X-Ray 
Diffraction  System.  Model  RU-200. 
Manufacturer:  Rigaku  Corp.,  Japan. 
Intended  use:  The  instrument  will  be 
used  for  studies  of  viruses,  viral 
particles  and  macromolecules.  The 
immediate  objectives  pursued  are 
gaining  a  comprehensive  understanding 
of  the  atomic  structure  of  the  materials 
as  a  step  in  understanding  their  role  in 
the  cause  of  disease  and  in  identifying 
potential  interventions  to  disrupt  or 
reverse  this  process..  Application 
received  by  Commissioner  of  Customs: 
April  14, 1988. 

Docket  Number:  88-170.  Applicant: 
UMDNJ-RW)  Medical  School  Center  for 
Advanced  Biotechnology  and  Medicine, 
675  Hoes  Lane,  Piscataway,  NJ  06854. 
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Instrument-  Multiple  Function  X-Ray 
Diffraction  System.  Model  RU-20a 
Munfacturer  Rigaku  Corp.,  Japan. 
Intended  use:  The  instrument  will  be 
used  for  studies  of  viruses,  viral 
particles  and  macromolecules.  The 
immediate  objectives  pursued  are 
gaining  a  comprehensive  tmderstanding 
of  the  atomic  structure  of  the  materials 
as  a  step  in  understanding  their  role  in 
the  cause  of  disease  and  in  identifying 
potential  interventions  to  disrupt  or 
reverse  this  process.  Application 
Reveived  by  Commissioner  of  Customs: 
April  14. 1988. 

Docket  Number.  88-171.  Applicant 
Vanderbilt  University.  Department  of 
Molecular  Biology.  Box  1820  Station  B, 
Nashville.  TN  37235.  Instrument 
Spectroflu/photometer  and  Rapid- 
Mixing  and  Rapid-Quench  Apparatus. 
Manufacturer  Biologic  Co.,  France. 
Intended  use:  The  instrument  will  be 
used  for  studies  of  sarcoplasmic 
reticulum  of  muscle  cell  in  experiments 
designed  to  measure  the  time  course  of 
Ca**-ATPa8e  and  Ca«*  transport  in  the 
millisecond  time  range.  The  objectives 
of  these  studies  are  to  understand  the 
Ca**  transport  and  its  relation  to  muscle 
relaxation.  Application  Received  by 
Commissioner  of  Customs:  April  15. 
1988. 

Docket  Number  88-172.  Applicant 
California  Institute  of  Technology.  Mail 
Code  315-8,  Pasadena,  CA  91125. 
Instrument  Mass  Spectrometer  System. 
Model  THQ.  Manufacturer  Finnigan 
MAT.  West  Germany.  Intended  use:  The 
instrument  will  be  used  to  examine  the 
chemical  abimdances  and  isotopic 
compositions  of  selected  samples  during 
studies  of  meteorites,  lunar  samples  and 
terrestrial  samples.  Application 
Received  by  Commissioner  of  Customs: 
April  15, 1988. 

Docket  Number  88-173.  Applicant 
Thomas  Jefferson  University,  Jerferson 
Medical  College,  Laboratory  of 
Pennsylvania  Muscle  Institute  IID2. 
Department  of  Physiology,  1020  Locust 
Street,  Philadelphia,  PA  19107. 
Instrument  Computer/hlter  Circuit  for 
Force  Transducer.  Manufacturer  Dr.  K. 
Guth,  West  Germany.  Intended  use:  The 
instrument  is  an  accessory  to  an  existing 
microfluorometry/servo  system  which 
will  be  used  for  research  on  isolated 
smooth  and  striated  muscle  fibers  from 
rabbit.  The  overall  objective  of  the 
studies  is  to  learn  how  chemical  energy 
is  transduced  into  mechanical  output  in 
muscle.  Application  Received  by 
Commissioner  of  Customs:  April  18, 
1988. 

Docket  Number  88-174.  Applicant 
University  of  Michigan,  Civil 
Engineering  Department,  Ann  Arbor.  Ml 
48109-2125.  Instrument  Motion  Analysis 


System,  Model  WATSMART. 
Manufacturer  Northern  Digital,  faic, 
Canada.  Intended  use:  The  instrument 
will  be  used  for  studies  of  concrete 
materials  and  structural  members  made 
out  of  reinforced  concrete  or  prestressed 
concrete.  Deformations  and  strains 
properties  will  be  measured. 
Experiments  will  include  tension, 
compression,  bending,  fatigue  and  cyclic 
loads  under  large  induced  deformations 
simulating  earthquake  loads.  In 
addition,  the  instrument  will  be  used  for 
educational  purposes  in  the  courses 
Prestressed  Concrete  Design  and  Fiber 
Reinforced  Cementitious  Materials. 
Application  Received  by  Commissioner 
of  Customs:  April  18, 1988. 

Docket  Number  88-175.  Applicant 
Rutgers  University,  Department  of 
Chemistry.  73  Warren  Street.  Newark. 
NJ  07102.  Instrument  Rapid  Kinetics 
Accessory,  Model  SFA-11. 
Manufacturer  Hi-Tech  Scientific 
United  Kingdom.  Intended  use:  The 
instrument  will  be  used  in  conjunction 
with  a  spectrophotometer  and  a 
computer  to  study  the  rates  of  fast 
biochemical  and  organic  reactions  in 
order  to  learn  about  the  fundamental 
processes  which  govern  the  rates  of 
reactions.  Application  Received  by 
Commissioner  of  Customs:  April  18, 
1988. 

Frank  W.  Crael. 

Director,  Statutory  Import  Prvgmms  Staff. 
[FR  Doc.  88-11505  Filed  5-20-«8;  8:45  am] 

aiLUNO  CODE  SSIO-OS-M 


National  Oceanic  and  Atmospheric 
Administration 

North  Pacific  Fishery  Management 
CouncH;  PuMic  IMeetinga 

AGENCY:  National  Marine  l^sheries 
Service,  NOAA,  Commerce. 

The  North  Pacific  Fishery 
Management  Council's  Future  of 
Groundfish  Fisheries  and  Bycatch 
Conunittees  have  scheduled  two 
separate  public  meetings  as  follows: 

Future  of  Groundfish  Fisheries 
Committee— On  June  1, 1988,  at  10  a.m.. 
at  the  National  Marine  Fisheries 
Service.  Northwest  and  Alaska  Fisheries 
Center,  Montlake  Auditoritmi.  2725 
Montlake  Boulevard.  East.  Seattle.  WA, 
will  finalize  recommendations  for 
alternative  management  strategies  for 
the  Alaskan  groundfish  fisheries,  which 
will  be  presented  to  the  North  Pacific 
Council  at  their  June  22-24, 1988. 
meeting  in  Anchorage.  AK.  The  public 
meeting  may  continue  into  June  3, 1988. 

Bycatch  Committee — On  June  7, 1988, 
at  9  a.m.,  at  the  National  Marine 
Fisheries  Service.  Northwest  and  Alaska 


Fisheries  Center.  7600  Sand  Point  Way 
NE..  Building  4.  Room  2079.  Seattle,  WA. 
will  develop  a  directed  fishing  definition 
for  consideration  by  the  NcMih  Pacific 
Council,  and  review  the  time  and  area 
closure  plan  for  crab  in  the  Kodiak  area. 
The  public  meeting  will  adjourn  on  June 
10, 1988. 

For  further  information  about  the 
above  meetings  contact  the  North 
Pacific  Fishery  Management  Council, 
P.O.  Box  103136,  Anchorage.  AK  99510; 
telephone:  (907)  271-2800. 

Date:  May  17. 1988. 
Ann  D.  Terbuah, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  88-11443  Filed  S-20-68;  8:45  am) 

MLLNM  COOE  3StO-I>-M 


Marine  Mammaia;  Proposed 
Modification  of  Permit:  Northwest  and 
Alaska  Fisheries  Center  NMFS 
(P77#28) 

Notice  is  hereby  given  that  the 
Northwest  and  Alaska  Fisheries  Center, 
National  Marine  Fisheries  Service 
(NMFS).  7600  Sand  Point  Way,  NE.. 
Seattle.  Washington  98115.  has 
requested  a  mo<iQfication  of  Permit  No. 
598  issued  on  July  27. 1987  (52  FR  27097), 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972  (16 
U.S.C.  1361-1407).  the  Fur  Seal  Act  of 
1966  (16  U.S.C.  1151-1187).  and  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
Part  216). 

The  Permit  Holder  is  authorized  to 
take  up  to  32,500  fur  seal  (Callorhinus 
ursinus)  pups.  The  Permit  Holder  is 
requesting  to  take  an  additinal  30,000 
juvenile  male  (subadult  nules)  nonrthem 
fiir  seals  armually  by  roundup, 
principally  on  St.  Paul  Island,  Alaska 
during  studies  to  determine  the  natural 
survival  rate  of  male  fur  seals,  and  to 
study  entanglement  rates  of  the  PribUof 
Islands  herd.  Up  to  3,900  juvenile  males 
(about  13  percent  of  the  total)  will  be 
captured  by  physical  restraint,  marked, 
handled  and  released  each  year  and  the 
rates  of  survival  monitored.  No 
intentional  sacrifices  are  requested. 
Animals  may  also  be  taken  on  St 
George,  Bogoslof,  and  San  Miguel 
Islands. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  The 
Secretary  of  Commerce  is  forwarding 
copies  of  the  modification  request  to  the 
Marine  Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  proposed 


modification  should  be  submitted  to  the 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
DC  20235,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  Modification 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
Documents  submitted  in  connection 
with  the  above  modification  are 
available  for  review  by  interested 
persons  in  the  following  offices: 
Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fishseries  Service,  1825  Connecticut 
Avenue,  NW..  Rm  805.  Washington, 
DC: 
Director,  Northwest  Region.  National 
Marine  Fisheries  Service,  7600  Sand 
Point  Way,  NE..  BIN  C15700,  Seattle, 
Washington  98115; 
Director.  Southwest  Region,  National 
Marine  Fisheries  Service,  300  South 
Feny  Street  Tenninal  Island, 
CaUfomia  90731-7415;  and 
Director,  Alaska  Region,  National 
Marine  Fisheries  Service,  709  West 
9th  Street  Federal  Bldg..  Juneau. 
Alaska  99802. 
luBM  B.  Douglas,  fr.. 
Deputy  Assistant  Administrator.  National 
Marine  Fisheries  Services. 

Date:  May  17. 1988. 
[FR  Doc  88-11437  Filed  S-20-8B:  8:45  am] 

MLLMQ  coot  a»10-Z>-H 


National  Technical  Information 
Service 

intent  To  Qrant  Exclusive  Patent 
License;  Genzyme  Corp. 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  Genzyme 
Corporation,  having  a  place  of  business 
at  75  Kneeland  Street,  Boston  MA  02111, 
an  exclusive  right  in  the  United  States 
and  foreign  countries  to  practice  the 
invention  embodied  in  U.S.  Patent 
AppUcation  Serial  Number  7-137,796, 
"Cloned  DNA  for  Synthesizing  Unique 
Glucocerebrosidase."  Prior  to  the  grant 
of  any  license  by  NTIS,  the  patent  rights 
in  this  invention  will  be  Assigned  to  the 
United  States  of  America,  as 
represented  by  the  Secretary  of 
Commerce. 

.  The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  intended  license 


may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  to  Robert  P. 
Auber.  Director.  Office  of  Federal  Patent 
Licensing.  NTIS,  Box  1423,  Springfield, 
VA  22151. 
Douglas ).  Campioo, 

Office  of  Federal  Patent  Licensing,  National 
Technical  Information  Service,  U.S. 
Department  of  Commerce. 
[FR  Doc.  88-11484  Filed  5-20-88;  8:45  am] 

BIUJNQ  CODE  9B10-04-M 

Intent  To  Qrant  Exclusive  Patent 
License;  Minco  Products,  Inc. 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  Minco 
Products.  Inc..  joint  owner  of  the 
invention,  having  a  place  of  business  at 
MinneapoUs.  Minnesota,  an  exclusive 
license  in  the  United  States  and  foreign 
countries  under  the  rights  of  the  United 
States  of  America  to  manufacture,  use, 
and  sell  products  embodying  the 
invention  entitled  "Humidity  Sensing 
and  Measurement  Employing 
Halogenated  Organic  Polymer 
Membranes,"  U.S.  Patent  No.  4.681,855. 
Application  S.N.  6-762.740.  The  patent 
rights  in  this  invention  have  been 
assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Commerce,  and  to  Minco. 

The  proposed  exclusive  license  will 
be  royalty-bearing  dnd  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  proposed  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  estabhshes  that  the 
grant  of  the  proposed  license  would  not 
serve  the  public  interest. 

Inquiries,  conunents  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Charles  A. 
Bevel{|cqu8,  Office  of  Federal  Patent 
Licensing,  NTIS,  Box  1423,  Springfield. 
VA  22151. 
Douglas  J.  Campion, 

Associate  Director,  Office  of  Federal  Patent 
Licensing.  National  Technical  Information 
Service.  U.S.  Department  of  Commerce. 
[FR  Doc.  88-11485  Filed  5-20-88:  8:45  am] 

WLUNO  CODE  3$KHM.« 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Transshipment  Charge  for  Cotton 
Towels  Produced  or  Manufactured  in 
Paltlstan 

May  1&  1968. 

AOCNCV:  Conunittee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  charging 
imports  of  transshipments  to  current 
limits. 

EmCTtVC  DATE  May  24, 1988. 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended:  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854) 

FOR  niRTHER  INFOMIATION  CONTACT: 

Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Conunerce. 
(202)  377-4212. 
SUPPLEMENTARY  INFORMATION: 

Investigations  by  the  U.S.  Customs 
Service  in  cooperation  with  the 
Government  of  Pakistan,  have 
determined  that  cotton  towels  in 
Categories  363  and  369-S.  produced  or 
manufactured  in  Pakistan  were 
transshipped  through  Thailand  during 
the  period  August  1, 1985  through 
December  31, 1985  and  through 
Bangladesh  during  the  period  December 
1. 1985  through  November  30. 1986.  As  a 
result  of  recent  negotiations  held 
between  the  Government  of  the  United 
States  and  Pakistan,  specified  amounts 
of  overshipment  charges  are  being 
charged  to  the  current  limits  for 
Categories  363  and  369-S.  The  U.S. 
Government  is  taking  this  action  in 
conformity  which  Article  16  of  the 
Arrangement  Regarding  International 
Trade  in  Textiles,  done  at  Geneva  on 
December  20, 1973  and  extended  by 
protocols  on  December  14, 1977, 
December  22. 1981  and  July  31. 198& 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745.  dated  December  11. 1987). 
Also  see  S3  FR  51  published  in  the 
Federal  Register  on  January  4. 1988. 
James  H.  Bal>b, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
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May  la.  1988.  I 

CommittM  far  the  ImptanaiUtiaB  of  Textile 
A^eements 


May  18, 1988. 
Commissioner  of  Custom*. 
Department  of  the  Treasury.  Washington,  DC 
20229 
Dear  Mr.  Commissioner  To  facilitats 
implementation  of  the  Bilateral  Cotton,  Man- 
Made  Fiber,  Silk  Blend  and  Other  Vegetable 
Fiber  Textile  Agreement,  effected  by 
exchange  of  notes  dated  May  20  and  |une  11. 
1987.  between  the  Government  of  the  United 
States  and  Pakistan.  I  request  that,  effective 
on  May  24, 1988,  you  charge  the  followii^ 
amounts  to  the  current  limits  established  in 
the  directive  of  December  30, 1967  for  cotton 
textile  products  in  Categories  363  and  3flB-S'. 
produced  or  manufactured  in  Pakistan  and 
exported  during  1988.  These  charges  are  for 
goods  transshipped  throogh  Tliailand  during 
the  period  August  1. 1965  through  December 
31, 1965  and  through  Bangiadeah  during  the 
period  December  1. 1965  through  November 
30,1966. 


Calagonr 

Amount  to  t)e  chtf^fitS 

363 _ 

1.366.&U6  nunibeis. 
185.510  pounds 

This  letter  will  be  published  in  the  Federal 
Register. 

Sincerely, 

lames  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  88-11477  Filed  5-20-88;  8:45  am] 

■ujNQCOoc  nw-cm-m 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secrvtary 

Dapartmant  of  Def anaa  Waga 
Committaa;  Closad  Maatinga ' 

Pursuant  to  the  provisions  of  section 
10  of  Pub.  L  92-463.  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  a  meeting  of  the 
Department  of  Defense  Wage 
Committee  will  be  held  on  Tuesday, 
June  7. 1988:  Tuesday,  )une  14, 1968; 
Tuesday,  June  21, 1988;  and  Tuesday, 
lune  28. 1988  at  10:00  a.m.  in  Room 
1E801,  The  Pentagon,  Washington,  DC. 

The  Committee's  primary 
responsibility  is  to  consider  and  submit 
recommendations  to  the  Assistant  1    . 
Secretary  of  Defense  (Force  ' 

Management  and  Personnel)  concerning 
all  matters  involved  in  the  development 
and  authorization  of  wage  schedule$  for 
federal  prevailing  rate  employees    | 


>In  Category  369-5.  only  TSUSA  number  366.2840. 


pursuant  to  Pub.  L  92-392.  At  this 

meeting,  the  Committee  will  consider 
wage  survey  specifications,  wage  stirvey 
data,  local  wage  survey  committee 
reports  and  recommendations,  and  wage 
schedules  derived  therefrom. 

Under  the  provisions  of  section  10(d) 
of  Pub.  L  92-463,  meetings  may  be 
closed  to  the  public  when  they  are 
"concerned  with  matters  listed  in  5 
U.S.C.  552b."  Two  of  the  matters  so 
listed  are  those  "related  solely  to  the 
internal  personnel  rules  and  practices  of 
an  agency,"  (5  U.S.C.  552b(c)(2)).  and 
those  involving  "trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential"  (5  U.S.C.  552b(c)(4)). 

Accordingly,  the  Deputy  Assistant 
Secretary  of  Defense  (Civilian  Personnel 
Policy)  hereby  determines  that  all 
portions  of  the  meeting  will  be  closed  to 
the  public  because  the  matters 
considered  are  related  to  the  internal 
rules  and  practices  of  the  Department  of 
Defense  (5  U.S.C.  552b(c)(2)].  and  the 
detailed  wage  data  considered  by  the 
Committee  during  its  meetings  have 
been  obtained  from  officials  of  private 
establishments  with  a  guarantee  that  the 
data  will  be  held  in  confidence  (5  U.S.C. 
552b(c)(4)). 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
this  meeting  may  be  obtained  by  writing 
the  Chairman.  Department  of  Defense 
Wage  Committee,  Room  3D2e4,  The 
Pentagon,  Washington.  DC  20301. 

LM.  Bynain, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

May  18, 1988. 

[FR  Doc.  88-11499  Filed  5-20-68;  8:45  am) 

WLLMO  COM  SaiO-OVM 


DEPARTMENT  OF  ENERGY 

Office  of  Foaail  Energy 

Coordinating  Subcommittae  on 
Petroleum  Storage  ft  iranaportation. 
Committee  on  Petroleum  Storage  & 
Tranaportation,  National  Petroleum 
Council;  Open  Meeting 

Notice  is  hereby  given  of  the  following 
meeting: 

Name:  Coordinating  Subcommittee  on 
Petroleum  Storage  and  Transportation  of 
the  Committee  on  Petroleum  Storage  ft 


Transportation  of  the  National 
Petroleum  Cotmdl. 

Date  and  Time:  Wednesday.  June  22, 
1988. 8:00  a.m. 

Place:  Keystone  Conference  Center. 
Ranch  House,  22010  Highway  6.  Dillon, 
Colorado. 

Contact  Margie  D.  Kggerstaff,  U.S. 
Department  of  Energy,  Office  of  Fossil 
Energy  (FE-1),  Washington,  DC  20585.     ' 
Telephone:  202/586-4695. 

Purpose  of  the  Parent  Council:  To 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and  gas 
or  the  oil  and  gas  industries. 

Purpose  of  the  Meeting:  Discuss  study 
assignment  and  review  task  group 
assignments. 

Tentative  Agenda: 
— Opening  remarks  by  the  Chairman 

and  Government  Cochairmao. 
— Review  task  group  status  including 

industry  survey  data. 
— ^Discuss  study  draft  assignments. 
— Discuss  any  other  matters  pertinent  to 

the  overall  assignment  from  the 

Secretary  of  Energy. 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairman  of  the 
Subcommittee  on  Petroleum  Storage  & 
Transportation  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Subcommittee  will  be  permitted 
to  do  so,  either  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  Ms. 
Margie  D.  Biggerstaff  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  5 
days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 

Summary  minutes  of  the  meeting  will 
be  available  for  public  review  at  the 
Freedom  of  Information  Public  Reading 
Room,  Room  lE-190,  DOE  Forrestal 
Building,  1000  Independence  Avenue, 
SW..  Washington,  DC  between  the 
hours  of  9:00  a  jn.  and  4:00  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
Donald  L  Bauer, 

Principal  Deputy  Assistant  Secretary,  Fossil 
Energy. 

(FR  Doc.  86-11507  Filed  5-20-W:  8:45  am) 

MJJIM  OHM  t4WH>t^ 


Office  of  Energy  Reeearch 

BmIc  Energy  Sdencea  Adviaory 
Committee;  Open  Meeting 

Pursuant  to  the  provision  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  86  Stat  770).  notice  is  hereby 
given  of  the  following  meeting: 

Name:  Basic  Energy  Sciences 
Advisory  Committee  (BESAC). 

Date  and  time: 

)ane  13. 1968, 9:00  a.m.-6:00  p.m. 

June  14. 1986. 9:00  ajn.-4.-00  p.m. 

Place:  Tennessee  Innovation  Center, 
701  Scarboro  Road,  Oak  Ridge,  TN 
3783a  Lecture  Hall. 

Contact-  Lonln  C  lanniello, 
Department  of  Energy.  Office  of  Basic 
Energy  Sciences  (ER-11),  Office  of 
Energy  Research.  Washington.  DC 
20545,  Telephone:  301-35^-3081. 

Purpose  of  the  Committee:  To  provide 
advice  on  a  continuing  basis  to  the 
Secretary  of  the  Department  of  Energy 
(DOE),  through  the  Director  of  Energy 
Research,  on  the  many  complex 
scientific  and  technical  issues  that  arise 
in  the  development  and  implementation 
of  the  Basic  Energy  Sciences  (BES) 
program. 

Tentative  Agenda:  Briefings  and 
discussions  of: 

June  13. 1988 

•  Status  of  BES  Budgets. 

•  BESAC  Subcommittee  Reports. 

•  ORNL  Status  Report  on  High  Flux 
Isotopes  Reactor. 

•  Public  Comment  (10  Minute  Rule). 

June  14, 1988 

•  BESAC  Agenda  for  1988. 

•  BESAC  1988  Report. 

•  ORNL  Research  Highlights. 

•  Public  Comment  (10  Minute  Rule). 
Public  Participation:  The  meeting  is 

open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Members  of 
the  public  viho  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Louis  C.  lanniello  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5 
days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Committee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Transcripts:  TTie  transcript  of  the 
meeting  will  be  available  for  public 
review  and  copying  at  the  Freedom  of 
Information  Public  Reading  Room,  lE- 
190,  Forrestal  Building.  1000 
Independence  Avenue  SW., 
Washington,  DC  between  QM  a  jn.  and 
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4:00  p-m.,  Monday  throu^  Friday, 
except  Federal  holidays. 
).  Roboft  FmikHii. 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  86-11479  Filed  5-20-86;  6:45  un] 
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Federal  Energy  Regulatory 
Commission 

[Docket  Nea.  ER8S-902-001  at  aL] 

Pacific  Gaa  and  Electric  Ca  et  aU 
Electric  Rate,  Small  Power  Production, 
and  interlocking  Directorate  Filings 

May  17, 1966. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER88-dO2-O01] 

Take  notice  that  on  May  6, 1988. 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  pursuant  to 
Conunisdon  Order  dated  March  21. 
1988,  a  revised  interconnection 
agreement  to  clarify  Modesto's 
unrestricted  right  to  use  Reserved 
Transmission  Service  for  importing 
power,  both  firm  and  nonfirm  power, 
into  its  service  area  and  PG&E's 
contractual  obligation  to  provide 
additional  Reserved  Transmission 
Service  at  Modesto's  request. 

Comment  date:  May  31, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Gulf  States  Utilities  Company 

[Docket  No.  ER86-558-013] 

Take  notice  that  on  May  4, 1988,  Gulf 
States  Utilities  Company  tendered  for 
filing  a  revised  compliance  report  for  the 
settlement  agreement  among  Gulf  States 
Utilities  Company.  Sam  Raybum  Dam 
Electric  Cooperative,  Inc.,  Sam  Raybum 
GT,  Inc.  and  Sam  Raybum  Mtmicipal 
Power  Agency. 

Copies  of  this  filing  have  been  served 
upon  all  parties  affected  by  ibis 
proceeding. 

Comment  date:  May  31, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Idaho  Power  Company 

(Docket  No.  ER88-386-000] 

Take  notice  that  on  May  9, 1988.  Idaho 
Power  Company  tendered  for  filing  in 
compliance  with  the  Federal  Energy 
Regulatory  Commission's  Order  of 
October  7. 1978.  a  summary  of  sales 
made  imder  the  Company's  1st  Revised 
FERC  Electric  Tariff.  Volume  No.  1 
(Supersedes  Original  Volume  No.  1) 
during  March  1988.  along  with  cost 


justification  for  the  rate  charged.  This 
filing  includes  the  following 
supplements: 


Pacific  Gas  S  Electric  Co ..... 
Sacramento  Municipal  Utii- 

ity  DisL 

Sierra  Pacific  Povtet  Co 

Utah  Power  A  Light  Co 

Washington  Water  Power 

Co. 
Puget  Sound  Power  &  Ugbt 

Co. 
Portland    General    Electric 

Co. 


Supplement  No.  32 
Supplement  No.  7 

Sapplcaaat  Na  74 
Supplement  No.  76 
Supplement  No.  57 

Sapplement  No.  33 

Supplement  No.  58 


Comment  date:  May  31, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER88-387-000] 

Take  notice  that  on  May  9, 1988, 
Consolidated  Edison  Company  of  New 
York,  Inc  (Con  Edison)  tendered  for 
filing,  as  an  initial  rate  schedule,  an 
agreement  to  sell  capacity  to  Long 
Island  Lifting  Compahy  (LILCO).  The 
agreement  provides  for  a  capacity 
charge  of  $75iX)  per  megawatt  per  day 
for  250  megawatts  and  an  energy  charge 
based  upon  incremental  costs  of 
generation. 

Con  Edison  requests  waiver  of  the 
notice  requirements  of  {  35.3  of  the 
Commission's  regulations  so  that  the 
Rate  Schedule  can  be  made  effective  as 
of  April  28, 198a 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
LILCO. 

Comment  date:  May  31, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Mississippi  Power  ft  Light  Company 

[Docket  No.  ER68-386-000] 

Take  notice  that  on  May  11, 1988, 
Mississippi  Power  ft  Light  Company 
(MPftL)  tendered  for  filing  a  letter 
agreement  for  sale  of  transmission 
service  to  Cajun  Electric  Power 
Cooperative.  Ina 

Nfi>ftL  requests  an  effective  date  of 
May  1, 1988  for  the  letter  agreement. 
MP&L  requests  waiver  of  the 
Commission's  notice  requirements  tmder 
9  35.11  of  the  Commission's  Regulations. 

Comment  date:  May  31. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Central  Hudson  Gas  &  Electric 
Corporation 

(Docket  No.  ER86-d8»-000] 

Take  notice  that  on  May  11, 198a 
Central  Hudson  Gas  ft  Electric 
Corporation  (Central  Hudson)  tendered 
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for  filing  as  a  rate  scliedule  an  executed 
Agreement  dated  May  2. 1988  between 
Central  Hudson  and  Orange  and 
Rocldand  Utilities.  Inc.  (O&R).  The 
proposed  rate  schedule  provides  for 
purchase  of  capacity  and  energy  by 
O&R  from  Central  Hudson.  The  point  of 
delivery  for  transactions  shall  be  in  New 
York  State  at  the  115  Kv.  bus  at  the 
combined  O&R/Central  Hudson 
Sugarloaf  Substation. 

O&R  shall  pay  Central  Hudson  for  the 
firm  capacity  and  energy  provided  in 
accordance  with  the  terms  of  the   I 
Agreement. 

Central  Hudson  states  that  copies  of 
the  subject  filing  were  served  upon: 
Orange  and  Rockland  Utilities.  Inc.,  75 
West  Route  59.  Spring  Valley.  New  York 
10977.  , 

Comment  date:  May  31. 1988,  in  | 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

7.  Houston  lighting  ft  Power  Company 


[Docket  No.  ER83-657-001] 

Take  notice  that  on  May  9, 1988. 
Houston  Lighting  A  Power  Company 
(HL&P)  tendered  for  filing  pursuant  to 
Commission  Order  dated  April  7. 1988. 
Transmission  Service  Agreements 
required  to  specify  the  service  provided 
by  HL&P  to  Central  Power  &  Light 
Company.  West  Texas  Utilities 
Company.  Public  Service  Company  of 
Oklahoma  and  Southwestern  Electric 
Power  Company,  collectively  the 
Operating  Companies  of  Central  and 
South  West  Corporation.  The  service 
agreements  implement  the  transmission 
arrangements  offered  by  HL&Fs  FERC 
Electric  Tariff,  First  Revised  Volume  I, 
governing  Transmission  Service  To, 


From  and  Over  Certain  HVDC 


I 


Interconnections. 

Comment  date:  May  31, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Obio  Power  Company 

[Docket  Nos.  ER82-<553-033,  ER82-554-003] 

Take  notice  that  on  May  9, 1988,  Ohio 
Power  Company  (OPCo)  tendered  for 
filing  pursuant  to  Opinion  Nos.  272  and 
272-A  of  the  Commission  issued  April 
30, 1987  and  April  7, 1988.  respectively, 
in  Docket  Nos.  ER82-553-O00  and  ER8i- 
554-000.  a  compUance  filing  and  a 
refund  report.  OPCo  states  that  the 
compliance  filing  includes  proposed 
changes  in  its  electric  resale  rate    T 
schedules  applicable  to  the  ' 

interconnection  agreement  between 
OPCo  and  Wheeling  Power  Company 
and  to  the  Electric  Tariff  MRS  for 
Municipal  Resale  Electric  Service.  OPCo 
also  states  it  has  refunded  to  its  15 
municipal  customers  (Municipals)  an 


amount  of  $2,372,105.29  representing  a 
principle  amount  of  $1,811,991.23,  plus 
$560,114.06  interest.  OPCo  has  also 
refunded  to  Wheeling  Power  Company 
an  amount  of  $10,394,222.88  representing 
a  principle  amount  of  $7,698,098.45,  plus 
$2,696,124.43  interest. 

Copies  of  the  filing  were  served  upon 
Wheeling  Electric  Company,  the  Public 
Service  Commission  of  West  Virginia, 
the  affected  municipal  customers  and 
the  Public  Utilities  Commission  of  Ohio. 

Comment  date:  May  31, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Connecticut  Light  and  Power 
Company 

[Docket  No.  ER88-385-000] 

Take  notice  that  on  May  9, 1988, 
Connecticut  Light  and  Power  Company 
(CL&P)  tendered  for  filing  a  proposed 
rate  schedule  with  respect  to  a 
Transmission  Agreement  dated  October 
6. 1986  between  (1)  CL&P  and  Western 
Massachusetts  Electric  Company 
(WMECO)  and  (2)  Fitchburg  Gas  and 
Electric  Light  Company  (FG&E). 

CL&P  states  that  the  Transmission 
Agreement  provides  for  transmission 
services  to  FG&E  for  the  wheeling  of  a 
maximum  of  50  megawatts  of 
Connecticut  Municipal  Electrical  Energy 
Cooperative  (CMEEC)  elechic  capacity 
and  associated  energy. 

The  transmission  charge  rate  is  a 
weekly  (monthly)  cost-of-service  rate 
equal  to  one  fifty-second  (one-twelfth) 
of  estimated  annual  average  cost  of 
transmission  service  on  the  Northeast 
Utihties  system  determined  in 
accordance  with  Schedule  A  and 
Exhibits  1, 11.  and  III  thereto  of  the 
Transmission  Agreement.  The  weekly 
transmission  charge  is  determined  by 
the  prodqct  to  (i)  the  transmission 
charge  rate  ($/kW-week  (month))  and 
(ii)  the  maximum  number  of  kilowatts 
FG&E  purchases  from  CMEEC  during  an 
hourly  period  of  such  week  (month).  The 
transmission  charge  is  reduced  to  give 
due  recognition  for  payments  made  by 
FG&E  to  other  systems  also  providing 
transmission  service. 

CL&P  requests  that  the  Commission 
waive  its  standard  notice  period  and 
permit  the  Transmission  Agreement  to 
become  effective  as  of  October  6, 1988. 

WMECO  has  filed  a  Certificate  of 
Concurrence  in  this  docket 

CL&P  states  that  copies  of  this  rate 
schedule  have  been  mailed  or  delivered 
to  CL&P,  WMECO,  and  FG&E 
(Fitchburg,  MA). 

CL&P  further  states  that  the  filing  is  in 
accordance  with  Section  35  of  the 
Commission's  Regulations. 


Comment  date:  May  31. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Alabama  Power  Company 

[Docket  No.  ER88-390-000] 

Take  notice  that  on  May  12, 1988, 
Alabama  Power  Company  (APCo) 
tendered  for  filing  proposed  changes 
related  to  its  FPC  Electric  Service  Tariff, 
No.  33.  The  filing  consists  of  a  Letter 
Agreement  between  Tennessee  Valley 
Authority  (TVA)  and  APCo  dated  April 
20. 1988.  The  Letter  Agreement  extends 
until  June  30, 1997  certain  transmission 
agreements  between  the  two  companies 
that  are  currently  on  file  with  the 
Commission. 

The  electric  facilities  of  APCo  and 
TVA  have  been  interconnected  for 
decades  and,  at  present,  such 
interconnected  operations  are  governed 
by  the  terms  of  the  Interconnection 
Agreement  dated  July  1, 1965,  as 
amended,  between  TVA  and  the 
operating  companies  of  the  Southern 
Company  [i.e.  APCo,  Georgia  Power 
Company,  Gulf  Power  Company, 
Mississippi  Power  Company  and 
Savannah  Electric  and  Power 
Company).  This  Interconnection 
Agreement  is  designated  Southern 
Company  Services.  Inc..  Kate  Schedule 
FPC  No.  33. 

In  connection  with  their 
interconnected  operations  TVA  and 
APCo  have  found  it  mutually  beneficial 
to  enter  into  agreements,  separate  and 
apart  from  the  above-referenced 
Interconnection  Agreement,  to  deal  with 
particular  facilities  and  transactions 
between  TVA  and  APCo.  The  provisions 
of  the  Interconnection  Agreement 
between  TVA  and  Southern  Companies 
provide  that  the  parties  will  be  under  no 
obligation  to  renew  or  replace  any 
separate  transmission  arrangements  in 
the  event  that  agreement  to  do  so  is  not 
reached  within  six  months  after  April. 
1987.  In  the  context  of  six  such 
agreements.  TVA  and  APCo  have 
concluded  that  there  is  presentiy  no 
need  for  significant  changes  in  the 
existing  arrangements  between  them. 
Thus.  TVA  and  APCo  have  agreed 
simply  to  extend  each  of  the  agreements 
for  a  period  ending  on  June  30. 1997. 

Comment  date:  May  31. 1968,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  John  M.  Endries 

(Docket  No.  ID-2227-001] 

Take  notice  that  on  May  10. 1988.  John 
M.  Endries  tendered  for  filing  a 
supplemental  application  for. 
authorization  under  section  305(b)  of  the 
Federal  Power  Act,  16  U.S.C.  825(d)  and 


18  CFR  Part  45  of  the  Regulations  of  the 
Federal  Regulatory  Commission  to  hold 
the  following  inteiiocking  positions: 

Position.  Corporation,  and  Classification 

President  Niagara  Mohawk  Power 

Corporation,  Public  Utility 
Director.  Niagara  Mohatvk  Power 

Corporation.  I^iblic  Utility 
Director,  Utility  Mutual  Insurance  Company, 

Other  Corporatkn  (Insurance) 
Director,  Syracuse  Regional  Board,  Marine 

Midland  Bank.  NA..  Other  Corporation 

(Commercial  Bank) 
Director,  Opinac  Investments  Ltd..  Other 

Corporation  (Non  furisdictional) 
Director,  HYDRA-CO  Enteiprises,  Inc..  Other 

Corporation  (Subsidiary) 

•Comment  date:  May  31, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Andrew  C  Kadak 

[Docket  No.  ID-234O-000] 

Take  notice  that  on  May  2, 1988, 
Andrew  C.  Kadak  tendered  for  filing  an 
application  for  authorization  under 
section  305(b)  of  the  Federal  Power  Act 
to  hold  the  following  interlocking 
positions: 

Position  ami  Public  Utilities 

Vice  President  Yankee  Atomic  Electric 

Company 
Vice  President,  Maine  Yankee  Atomic  Power 

Company 

Comment  date:  May  31, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
and  385.214).  All  such  motions  or 
pr-otests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  CashelL 
Acting  Secretary. 
[Fk  Doc  88-11506  Filed  5-20-66:  &-45  a.m.) 
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Application  Rltd  With  tit*  Commission 

May  16, 1988. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commissionand  is  available  for  public 
inspection: 

a.  Type  of  Application:  Amendment  of 
License. 

b.  Project  No.:  6552-005. 

c.  Date  Filed:  January  20. 198& 

d.  Applicant-  HDI  Associates  and  Fred 
Ehlers. 

e.  Name  of  Project-  North  FoA 
Sprague  River. 

f.  Location:  On  the  North  Fork 
Sprague  River  in  Klamath  County. 
Oregon. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Paul  Nolan, 
6219  N.  19th  Street  Arlington.  VA  22205, 
(703)  534-5509. 

i.  FERC  Contact-  Dean  Wight  (202) 
376-9287. 

j.  Comment  Date:  June  27, 1988. 

k.  Description  of  Amendment-  The 
licensee  proposes  to  modify  Article  23  of 
the  license,  which  currently  requires  the 
release  of  the  following  continuous 
minimum  flows  from  the  project 
reservoir. 
40  cubic  feet  per  second  (cfs)  during  the 

period  of  October  1  through  June  30; 
20  cfs  from  July  1  through  July  31;  and 
15  cfs  from  August  1  through  September 

30; 

or  inflow  to  the  reservoir,  whichever  is 
less.  The  proposed  minimum  flows  are: 
30  cfs  during  the  period  of  October  1 

through  June  30; 
20  cfs  from  July  1  through  July  31;  and 
25  cfs  from  August  1  through  September 

30; 

or  inflow  to  the  reservoir,  whichever  is 
less. 

1.  This  notice  also  consists  of  the 
following  standard  paragraph:  B,  C,  and 
D2. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  An  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 


C.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS,". 
'NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCA-nON". 
"COMPETING  APPUCA"nON". 
"PROTEST'  or  "MOTION  TO 
INTERVENE,"  as  iipplicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  is  in 
response.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and  the  mmiber  of  copies 
required  by  the  Commission's 
regulations  to;  the  Secretary.  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426.  An  additional  copy  must  be 
sent  to:  Dean  Shumway  Acting  Director, 
Division  of  Project  Review,  Federal 
Energy  Regulatory  Commission,  Room 
203-Rfi.  at  the  above  address.  A  copy  of 
any  notice  of  intent  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

D2.  Agency  Comments — Federal, 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  (A  copy  of  the  application 
may  be  obtained  by  agencies  directiy 
from  the  Applicant.)  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  AppHcant's 
representatives. 
Loia  D.  CasiMll, 
Acting  Secretary. 
[PR  Doc.  88-11532  Filed  5-20-88;  8:45  am] 

BtUINQ  CODE  67t7-01-« 


Application  Fliod  With  ttis  Commission 

May  18. 1988. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
vtrith  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection: 

a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  4597-004. 

c.  Date  filed:  April  11, 1988. 

d.  Applicant:  Weber-Box  Elder 
Conservation  District  and  the  City  of 
Bountiful. 

e.  Name  of  Project  Pine  View. 

f.  Location:  On  the  Odgen  River,  in 
Weber  County.  Utah. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C..  791  (a}-825(r). 

h.  Applicant  Contact:  Ralph  W.  Bird, 
471  W.  2nd  Street  Odgen,  UT  84404  and 
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McNeill  Watkins  0,  Bishop.  Cook. 
Purcell  &  Reynolds,  1406  L  Street  NW.. 
Washington,  DC  20005,  (202)  371-5785. 

i.  FERC  Contact-  Hector  M.  Perez. 
(202)  376-1669.  > 

j.  Comment  Date:  June  12, 1988. 

k.  Description  of  Project-  The  Weber- 
Box  Elder  Conservation  District 
(District)  and  the  City  of  Bountiful  (City) 
propose  to  transfer  the  license  from  the 
District  to  the  District  and  the  City  to 
facilitate  project  financing  and 
construction.  The  project  is  under 
construction.  The  proposed  joint 
transferee  is  a  Utah  municipal 
corporation.  The  District  and  the  City 
state  that  they  will  comply  with  all  the 
applicable  laws  of  the  state  of  Utah  as 
required  by  section  9(b)  of  the  Federal 
Power  Act. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the    ' 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210.  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  aU  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a| 
party  to  the  proceeding.  Any  conunents. 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application.  | 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  Htle  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION", 
"COMPETING  APPLICATION", 
"PROTEST"  or  "MOTION  TO 
INTERVENE",  as  apphcable.  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  is  in 
response.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  the  Secretary,  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426.  An  additional  copy  must  be 
sent  to:  Dean  Shumway  Acting  Director, 
Division  of  Project  Review,  Federal 
Energy  Regulatory  Commission,  Room 
203-RB,  at  the  above  address.  A  copy  of 
any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 


of  the  Applicant  specified  in  the 

particular  application. 

Lou  O.  Caahell. 

Acting  Secretary.    ■ 

(FR  Doc.  88-11533  Hleil  S-20-68;  8:4fi  am] 

MUMO  cooc  (riT-OVII 


[Docket  Nos.  CP6S-3SO-000 1  aL] 

Tenn— ee  Qm  Pipenne  Co.  et  al.; 
Natural  Qas  Certificate  Filings 

May  18, 19e& 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP88-380-000] 

Take  notice  that  on  May  6, 1988, 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511.  Houston. 
Texas  77252.  filed  in  Docket  No.  CP88- 
38G-000  a  request  pursuant  to  9  157.205 
of  the  Conunission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a 
transportation  service  for  Paragon  Gas 
Corporation  (Paragon),  a  marketer, 
under  the  certificate  issued  in  Docket 
No.  CP87-115-000  on  June  18. 1987. 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
application  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated  March 
23. 19iB8.  it  proposes  to  transport  natural 
gas  on  an  interruptible  basis  for  Paragon 
from  points  of  receipt  listed  in  Exhibit 
"A"  of  the  agreement  to  delivery  points 
also  listed  in  Exhibit  "A",  which 
transportation  service  involves 
interconnections  between  Tennessee 
and  various  transporters.  Tennessee 
states  that  the  points  of  receipt  are 
located  in  the  states  of  Texas  and 
Mississippi  and  the  points  of  delivery 
are  located  in  the  states  of  Mississippi. 
Kentucky.  New  Hampshire, 
Massachusetts,  West  Virginia,  Alabama. 
Louisiana,  and  Texas,  with  the  ultimate 
delivery  point  being  located  in 
Massachusetts. 

Tennessee  further  states  that  the 
maximum  daily  and  aimual  quantities 
would  be  40,000  dekatherms  and  526,685 
dekatherms,  respectively,  and  that 
Paragon  would  be  charged  the  rate  set 
forth  under  Tennessee's  Rate  Schedule 
IT.  Tennessee  advises  that  service  imder 
9  284.223(a)  commenced  October  26, 
1987,  as  reported  in  Docket  No.  ST88- 
3296  (filed  April  26, 1988). 

Comment  date:  July  5, 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


2.  Northern  Natural  Gas  Company, 
Division  ol  Enron  Corporation 

[Docket  No.  CP88-384-0d0] 

Take  notice  that  on  May  6, 1988, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corporation 
(Northern),  2227  Dodge  Street.  Omaha, 
Nebraska  68102,  filed  in  Docket  No. 
CP86-384-O00  a  request  pursuant  to 
9  1^7.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authority  to  modify 
one  delivery  point  and  appurtenant 
facilities  to  accommodate  natural  gas 
deliveries  to  Iowa  Public  Service 
Company  (IPSC)  under  Northern's 
blanket  certificate  issued  in  Docket  No. 
CP82-401-O00  on  September  1, 1982,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Specifically,  Northern  requests 
authority  to  modify  the  Dayton, 
Minnesota  TBS  No.  1.  a  town  border 
station  (TBS)  located  in  Wright  Counfy, 
Minnesota.  Northern  states  that  IPSC 
has  informed  it  that  the  subject  TBS  has 
expanded  substantially  in  recent  years, 
with  a  subsequent  load  increase  due  to 
additional  residential,  commercial,  and 
industrial  customers.  Northern  proposes 
to  modify  the  existing  TBS  in  onler  to 
serve  the  increased  requirements  of 
IPSC  and  its  customers. 

Northern  states  that  such 
modifications  will  consist  of  the  removal 
of  one  6-inch  turbine  (T-30)  meter  and 
the  installation  of  two  6-inch  auto 
adjusts  turbine  (AAT-30)  meters 
estimated  to  cost  $120,000.  Northern 
states  that  the  meter  capacity  of  the 
station  will  be  increased  to  serve 
volumes  up  to  580  Mcf  per  hour. 

Northern  further  states  that  the  meter 
capacity  of  the  existing  facilities  is  290 
Mcf  per  hour. 

Comment  date:  July  5, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP88-372-000] 

Take  notice  that  on  April  29, 1988, 
Tennessee  Gas  Pipeline  Company 
(Applicant).  P.O.  Box  2511.  Houston. 
Texas  77252.  filed  in  Docket  No.  CP88- 
372-000  a  request  for  authorization 
pursuant  to  9  284.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  and  Applicant's 
blanket  certificate  issued  in  Docket  No. 
CP87-115-00a  to  provide  a 
transportation  service  for  Mobil  Oil 
Corporation,  Mobil  Oil  Exploration  and 
Producing  Southeast  Inc.,  Mobil 
Producing  Texas  ft  New  Mexico,  Inc., 
and  MobU  Exploration  and  Producing 


North  America.  Inc.  (Mobil),  a  producer, 
all  as  more  fully  set  out  in  Uie  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  states  that  pursuant  to  a 
transportation  agreement  dated  March 
8, 1988,  it  would  provide  a 
transportation  service  through  its 
compression  facilities  located  in  East 
Cameron  Block  281,  Offshore  Louisiana. 

The  Applicant  further  states  that  the 
peak  day  quantities  would  be  27,000 
dekatherms,  the  average  daily  quantities 
would  be  968  dekatherms,  and  that  the 
annual  quantities  would  be  353,320 
dekatherms.  It  is  asserted  that  service 
under  9  284.223(a)  conunenced  March 
17, 1988.  as  reported  in  Docket  No. 
ST88-3223  (filed  April  18, 1988). 

Comment  date:  July  5, 1988.  in 
accordance  with  Standard  Paragraph  G 
ai  the  end  of  this  notice. 

G.  Any  person  or  the  Conunission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
9  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Lois  D.  CasheU, 
Acting  Secretary. 
[FR  Doc.  88-11509  Filed  &-20-88;  8:45  am] 

BIUINO  CODE  ITir-OI-M 

[Docket  No*.  CP8ft-373-00q  et  aL] 

Trunkllne  Gas  Co.  et  al.;  Natural  Qas 
Certificate  Filings 

May  la  1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

L.Trunkline  Gas  Company 

[Dockfet  No.  CP88-373-000]    '_ 

Take  notice  that  on  May  3, 1988. 
Trunkline  Gas  Company  (Trunkline), 
P.O.  Box  1642.  Houston,  Texas  77001.' 
filed  in  Docket  No.  CP88-373-000.  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  of  the  partial  abandonment  of 
a  sales  service  to  Michigan  Gas  Utilities 
Company  (MGU],  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
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with  the  Commission  and  open  to  public 
inspection. 

Trunkline  requests  authorization  to 
abandon  the  sale  of  1,350  Mcf  of  natural 
gas  per  day  to  MGU.  which  represents 
15  percent  of  MGU's  daily  contract 
quantity  pursuant  to  its  gas  purchase 
contract  with  Trunkline.  It  is  stated  that 
MGU  is  an  existing  jurisdictional  sales 
customer  of  Trunkline  and  that  MGU 
has  elected,  in  a  letter  dated  December 
31, 1987,  to  convert  15  percent  of  its 
daily  contract  quantity  of  purchased  gas 
to  firm  transportation  service  pursuant 
to  9  284.10  of  the  Commission's 
Regulations.  It  is  explained  that  MGU 
requested  in  the  letter  that  its  daily 
contract  quantity  of  purchased  gas  be 
reduced  bom  9,000  Mcf  to  7,650  Mcf, 
with  the  remaining  1,350  Mcf  being 
converted  to  firm  transportation  service 
effective  March  1. 1988.  It  is  fiirther 
explained  that  Trunkline  would  provide 
such  firm  transportation  service 
pursuant  to  Subpart  B  of  section  284  of 
the  Commission's  Regulations. 

Comment  date:  June  8, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Lawrenceburg  Gas  Transmission 
Corporation  and  Texas  Gas 
Transmission  Corporation 

[Docket  No.  CP88-368-000J 

Take  notice  that  on  April  29, 1988. 
Lawrenceburg  Gas  Transmission 
Corporation  (LGT).  230  West  High 
Street,  Lawrenceburg,  Indiana  47025, 
and  the  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  (jointly 
referred  to  as  Applicants),  3800 
Frederica  Street  Owensboro,  Kentucky 
42301,  filed  in  Docket  No.  CP88-368-000 
an  application  pursuant  to  section  7  of 
the  Natural  Gas  Act  for  authorization 
for  LGT  to  abandon  in  place  and  by 
merger  with  Lawrenceburg  Gas 
Company  (LGC)  the  facilities  of  LGT 
and  for  Texas  Gas  to  abandon  sales 
service  to  LGT  and  to  commence  sales 
service  to  LGC.  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Applicants  state  that  in  Docket  No. 
CP65-186  LGT  was  authorized  to 
provide  firm  sales  service  to  LGC  and 
interruptible  sales  service  to  the 
Cincinnati  Gas  &  Electric  Company 
(CG&E).  It  is  also  stated  that  CG&E's 
service  was  converted  to  firm  sales 
service  in  Docket  No.  CP75-370.  It  is 
stated  that  the  LGT  system  was 
designed  to  couple  LGC's  desire  to 
reduce  its  average  unit  purchase  gas 
cost  with  CG&E's  need  for  additional 
supplies.  It  is  further  stated  LGT 
accomplished  this  by  acquiring  certain 
existing  facilities  from  LGC  which 


intercoimected  with  the  Texas  Gas 
system,  and  constructed  a  two-mile 
extension  of  the  existing  system  to  a 
point  of  interconnection  with  the 
CG&E's  distribution  system  at  the 
Indiana-Ohio  border. 

Applicants  state  LGT  currently 
provides  firm  sales  service  to  LGC  under 
Rate  Schedule  CDS-1  of  iU  FERC  Gas 
Tariff  in  amounts  up  to  12,240  Mcf  per 
day,  and  to  CG&E,  in  amounts  up  to 
3,060  Mcf  per  day  and  that  excess 
volumes  can  be  supplied  by  LGT  under 
Rate  Schedule  XS-1  to  either  customer 
provided  that  the  total  sales  volume  to 
both  customers  does  not  exceed  LGTs 
15,300  Mcf  per  day  service  agreement 
with  Texas  Gas.  Finally  it  is  indicated 
that  excess  interruptible  supplies  above 
the  15,300  Mcf  per  day  combined  limit 
are  provided  under  Rate  Schedule  XS-2 
and  that  transportation  service  is 
rendered  for  both  CG&E  and  LGC  under 
Rate  Schedule  TS. 

Applicants  aver  that  since  July  1984, 
CG&E  has  purchased  minimal  amounts 
of  gas  from  LGT  on  an  annual  basis  and, 
instead,  has  relied  on  open-access 
transportation  and  a  direct  sales  and 
transportation  relationship  with  Texas 
Gas.  As  a  result,  LGT  proposes  to 
abandon  its  transmission  facilities  by 
their  merger  into  the  local  distribution 
system  of  LGC.  It  is  stated  that  the 
facilities  originally  owned  by  LGC 
would  be  reacquired  by  LGC  in  order  to 
directly  connect  its  local  distribution 
system  to  the  pipeline  facilities  of  Texas 
Gas  and  that  thdT additional  faciUties 
built  by  LGT  to  cross  the  Indiana-Ohio 
state  line  and  interconnect  with  the 
facilities  of  CG&C  would  also  be  merged 
into  LGC's  local  distribution  system, 
with  the  exception  of  State  Line  Station, 
which  would  be  abandoned  in  place. 
LGT  also  proposes  to  abandon  its 
sales  service  to  LGC  by  assigning  its 
above-described  service  agreement  with 
Texas  Gas  to  LGC  at  a  reduced  level  of 
service  as  nominated  by  LGC.  It  is 
proposed  that  Texas  Gas  would  provide 
LGC  11,000  MMBtu  equivalent  per  day 
and  1.131,000  MMBtu  equivalent 
annually  under  Rate  Schedule  G-4  of 
Texas  Gas'  FERC  Gas  Pipeline  Tariff. 
Texas  Gas  would  deliver  gas  to  LGC 
under  Rate  Schedule  G-4  at  the  delivery 
points  that  are  presently  used  by  Texas 
Gas  to  supply  LGT.  Applicants  request 
an  effecgtive  date  of  November  1, 1988, 
for  the  proposed  sale  and  related 
abandonment  authorizations. 

Comment  date:  June  8, 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


-  _. 
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S.  East  Tennesaee  Natural  Gas  Caaipauy     Standard  Paragraph 


(Docket  No.  CP88-375-000] 

Take  notice  that  on  May  4, 1988,  East 
Tennessee  Natural  Gas  Company  (East 
Tennessee),  P.O.  Box  10245,  Knoxville, 
Tennessee  3739-0245,  filed  in  Docket 
No.  CP88-375-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  sale  for  resale  in  interstate 
commerce  of  natural  gas  to  the  City  of 
Lawrenceburg.  Tennessee  j 

(Lawrenceburg)  and  authority  to 
construct  and  operate  certain  facilities 
to  provide  such  service,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

East  Tennessee  states  that  it  has 
entered  into  a  precedent  agreement 
dated  February  15, 1988,  with 
Lawrenceburg,  under  which  it  proposes 
to  serve  Lawrenceburg  pursuant  to  its 
existing  CD-I  Rate  Schedule  with  a 
proposed  contract  demand  of  2,500  Mcf 
per  day.  It  is  stated  that  Lawrenceburg 
is  a  new  customer  and  that  East 
Tennessee  would  provide  such  service 
from  the  total  supply  of  natural  gas 
available  to  its  system.  It  is  further 
stated  that  East  Tennessee  has  a 
contract  demand  with  Tennessee  Gas 
Pipeline  Company  for  325,719  Mcf  per 
day.  East  Tennessee  alleges  that  it 
proposes  to  utilize  its  existing  storage 
service,  currently  under  contract  with 
Consolidated  Gas  Supply  Corporation  of 
26,211  Mcf  per  day.  It  is  further  alleged 
that  East  Tennessee  cuirendy  receives 
into  its  system  40312  Mcf  per  day  from 
States  of  Virginia  and  Tennessee. 

To  provide  the  proposed  service  to 
Lawrenceburg,  East  Tennessee  proposes 
to  construct  3.0  miles  of  16  inch  pipeline 
loop  in  Maury  County  south  of 
Columbia,  Tennessee  and  construct  a 
measurement  sales  station  at  MLV  3203- 
lA  near  Summertown  in  Lawrence 
County,  Tennessee.  Hie  total  estimated 
direct  and  indirect  cost  of  the  proposed 
facilities  to  be  constructed  by  East 
Tennessee  is  estimated  to  be  $1,332,000. 
The  facilities  would  be  financed  either 
horn  cash  on  hand  or  from  funds 
generated  with  the  Tenneco 
organization. 

It  is  stated  that  East  Tennessee ' 
proposes  to  commence  the  proposed 
new  service  for  the  1988-89  heating 
season.  It  is  further  stated  that  because 
of  the  lead  time  necessary  in  ordering 
and  receiving  pipe  and  other  materials, 
expeditious  review  and  consideration  of 
the  application  is  necessary. 

Comment  date:  June  8, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washii^on,  DC 
20426,  a  motion  to  intervene  or  a  protect 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10)  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  %vill 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Conunission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  sudi  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unecessary  for  the  appUcant  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  Cashell. 
Acting  Secretary. 

(FR  Doc.  88-11510  Filed  5-20-  88;  8:45  am] 
BIUJNQ  cooc  iTir-oi-M 


[Docket  Nos.  CP«7-451-000  at  aLl 

Northeast  U,8.  PipeHne  Projmrts; 
Market  Tectmicai  Conference  and 
Settlement  Dteaieelone 

May  18. 1988. 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 

action:  Notice  of  Maiicet  Technical 

Conference  and  notice  of  Setdement 

Discussions. 

summary:  On  March  17, 1988.  the 
Federal  Energy  Regulatory  Commission 


(CoBunission)  issued  an  Order 
Consolidating  Applications  and 
Prescribing  Procedures  (Procedural 
Order)  in  Docket  No.  CP87-t51-004  (42 
FERC  161,332  (1988)).  That  order 
indicated  that  a  technical  conference 
would  be  held  to  discuss  the  markets  to 
be  served  by  the  pending  proposals.  In 
addition,  numerous  parties  have 
requested  that  settlement  be  discussed. 
This  notice  identifies  the  dates  and 
times  of  the  Market  Technical 
Conference  and  Settlement  Discussions 
and  the  general  topics  of  discussion. 
dates:  The  Market  Technical 
Conference  will  be  held  on  June  1, 1988, 
at  9:00  a.m..  to  continue  on  June  2, 1988. 
if  necessary. 

The  Setdement  Discussions  will  take 
place  on  June  3. 1988,  at  9KX)  a.m. 
Anyone  interested  person  may  attend; 
however,  project  proponents  and  other 
parties  are  asked  to  state  their  intention 
to  attend  by  May  25, 198& 
AOORCSS:  The  conference  and 
discussion  will  be  held  in  a  room  to  be 
announced  at  the:  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington,  DC 
20428. 


Each  project  proponent,  customer,  and 
other  interested  party  should  file,  by 
May  25, 1988,  the  name  of  the  person 
who  will  represent  it  at  the  Market 
Technical  Conference  and/or  the 
Setdement  Discussions  with:  The  Office 
of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washingtcm.  DC 
20426. 

A  copy  of  the  filing  should  also  be 
made  with  the  following  designated  staff 
contact. 

FOR  FURTHER  INFORMATION  CONTACT 

Market  Technical  Conference:  George 
D.  Dombusch,  Office  of  Pipeline  and 
Producer  Regulation,  PR-21.2,  Federal 
Energy  Regulatory  Conunission,  825 
North  Capitol  Street.  NE.. 
Washington,  DC,  20426,  (202)  357-9181 

Settlement  Discussions:  Lee  A. 
Alexander,  Office  of  the  General 
Counsel,  GC-11.3.  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426,  (202)  357-9176 

Maricet  Technical  Conference 

In  the  Procedural  Order,  the 
Commission  consolidated  the  pending 
applications  to  serve  Northeast  markets 
into  31  distinct  projects.  The 
Commission  made  a  preliminary 
determination  that  20  of  those  projects 
appear  to  be  competitive  with  each 
other,  in  whole  or  in  part.  The 
Commission  also  indicated  that  the 


Eastern  American  States  Transmission 
Company  (EASTCO)  project  appears  to 
be  a  competitive  project  The 
Commission  stated  that  absent  further 
maricet  data,  these  projects  appear  to 
involve  common  disputed  issues  of  law 
and  material  fact  and  therefore  may  be 
entiUed  to  a  comparative  evidentiary 
hearing.  The  Commission  further  stated 
diat— 

No  final  determination  is  made  at  this 
stage  as  to  whether  an  individual  Northeast 
customer  has  or  can  show  a  need  for  more 
than  one  project.  If  such  a  showing  is  made, 
we  may  determine  that  the  proposals  to  serve 
that  customer  are  not  in  fact  mutually 
exclusive.' 

As  further  specified  in  the  Procedural 
Older,  the  Commission  will  hold 
technical  conferences  on  various  topics 
relating  to  the  Northeast  project  filings. 
The  Commission  indicated  that  the 
purpose  of  the  techiucal  conferences 
"will  be  to  narrow  the  range  of  material 
issues  of  fact  that  are  in  dispute,  to  the 
maximum  extent  possible,  to  ensure  that 
evidentiary  hearings  will  be  conducted 
in  an  expeditious  and  efficient 
manner."*  The  Market  Technical 
Conference  is  an  opportimity  for  the 
parties  to  explore  and  further  clarify  the 
maricet  needs  of  the  customers  who 
would  be  served  by  the  proposed 
Nertheast  projects.  It  is  also  an 
opportimity  for  the  project  proponents 
and/or  their  customers  to  make  the 
maricet  showing,  as  anticipated  by  the 
Commission  in  the  Procedural  Order, 
that  more  than  one  project  may  be 
needed  for  a  given  customer  or  group  of 
customers.  The  proponents  of  and  each 
customer  that  would  be  served  by  one  of 
the  20  Northeast  projects  identified  by 
th6  Conunission  in  its  Procedural  Order 
as  appearing  to  be  competitive  and 
EASTCO  are  requested  to  participate  in 
the  Market  Technical  Conference. 

The  Market  Technical  Conference  will 
follow  a  format  whereby,  after  opening 
comments  by  Staff,  each  project  sponsor 
will  be  allotted  10  minutes  to  discuss  in 
general  the  market  data  for  its  project. 
Each  project  sponsor  should  address  the 
following  points: 

(1)  The  reasons  for  any  omissions  of 
any  elements  in  the  market  data  filed 
supporting  the  application  or  in 
response  to  Commission  Staff's  March 
21, 1988  market  data  request 

(2)  Any  inconsistencies  between  the 
market  data  and  the  information 
contained  in  the  application. 

(3)  Whether  the  market  data  shows  an 
incremental  need  for  the  project  in  light 


'  42  FERC  161.332  (1986)  at  61M7. 
*ld.  at  61. 94& 


oi  apparenUy  mutually  exclusive 
proposals  to  serve  the  same  customers. 

(4)  the  exact  name  and  location  of 
each  customer. 

Following  the  project  sponsors,  each 
customer  will  be  allotted  10  minutes  to 
discuss  its  individual  market 
requirements.  Each  customer  should 
address  the  following  points: 

(1)  The  reasons  for  any  omissions  of 
any  elements  in  the  market  data  filed  in 
response  to  Commission  Staffs  March 
21, 1988  market  data  request 

(2)  Whether  the  customer  shows  a 
need  for  all  the  projects  that  are 
proposed  to  serve  that  customer. 

(3)  Whether,  and  if  so,  why  the 
customer  needs  more  than  one  of  the 
proposed  Northeast  projects  and  how 
the  customer  ranks  the  projects  in  order 
of  preference. 

Following  the  customer  presentations, 
each  other  interested  party  will  also  be 
allotted  10  minutes  to  present  its  views. 

The  order  of  presentation  of  the 
project  sponsors  will  be  as  listed  in 
Appendix  A  of  the  Procedural  Order, 
followed  by  EASTCO.  The  order  of 
presentation  of  the  customers  and  of 
any  order  interested  parties  will  be 
announced  at  the  conference. 

The  Staff  requests  that  any  parties 
who  havrnot  submitted  complete 
responses  to  the  March  21, 1988  market 
data  request  do  so  as  soon  as  possible 
to  allow  Staff  sufficient  time  to  review 
the  responses  before  the  conference. 
The  parties  should  be  prepared  to  clarify 
and  answer  any  questions  pertaining  to 
the  market  data  responses. 

A  stenographer  will  prepare  a 
transcript  of  the  Market  Technical 
Conference,  which  will  be  available  in 
the  public  file  for  these  proceedings  in 
the  Commission's  Public  Reference 
Room.  The  transcript  may  also  be 
ordered  from  the  reporting  company. 
Additional  procedures  may  be 
announced  by  the  Staff  at  the 
conference. 

Settlement  Discussions 

The  Commission  has  received 
numerous  requests  for  settlement 
discussions.  Accordingly,  there  will  be 
an  opportunify,  on  June  3, 1988, 
following  the  Market  Technical 
Conference,  for  parties  to  discuss 
settlement  and  to  consider  joint  venture 
proposals  to  provide  new  gas  service  to 
the  Northeast 

Project  proponents  may  participate  in 
the  discussions,  and  are  encouraged  to 
try  to  develop  proposals  that  simplify 
and  consolidate  various  projects  and 
eliminate  any  unnecessary  or 
duplicative  projects.  As  in  the  case  of 
other  settlement  discussions,  any  offer 
of  setdement  that  is  not  accepted,  and 


any  comment  on  that  offer,  is  not 
admissable  in  evidence.  Of  course,  the 
Commission  will  examine  and 
determine  whether  any  proposed 
settlement  should  be  approved.  Any 
party  filing  an  intent  to  participate  in 
these  discussions  may,  at  the  time  of  the 
filing,  suggest  procedures  that  can  be 
used  to  make  die  discussions  as  efficient 
and  productive  as  possible. 
LobD.Cadieil. 
Acting  Secretary. 
[FR  Doc.  88-11511  Filed  5-20-68:  8.45  am] 

BNXiNa  cooc  t717-«1HI 


[Docfcet  No.  CP87-4-002) 

PonnEast  Gas  SsrvicM  Co.  and  Texas 
Easteni  Transmission  Corp,; 
Amendment  to  Application 


May  17,  ige& 


\ 


Take  notice  that  on  May  13, 1988. 
PennEast  Gas  Service  Company 
(PennEast)  and  Texas  Eastern 
Transmissicm  Corporation  (Texas 
Eastern),  jointly  referred  to  as    ^ 
Applicants,  Post  Office  Box  2521. 
Houston.  Texas  77252,  filed  in  Docket 
No.  CP87-4-002  an  amendment  to 
PennEast's  application  filed  on  October 
2, 1986  in  Docket  No.  CP87-4-000,  as 
amended  on  March  9, 1988  in  Docket  No. 
CP87-4-001,  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  to  reflect  a 
modification  of  the  design  and  further 
relocation  of  the  site  for  the  proposed 
Leidy  line  compressor  station,  and  to 
adjust  the  proposed  rates  to  reflect  the 
revised  facilities  cost  all  as  more  fully 
set  forth  in  the  amendment  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Applicants  state  that,  in  the  original 
application,  PennEast  requested 
authorization  to  provide  jurisdictional 
sales  and  transportation  of  gas  on  a  firm 
basis  for  a  primary  term  of  20  years  to 
five  local  distribution  companies  located 
in  New  York  and  New  Jersey  pursuant 
to  proposed  Rate  Schedules  SS-1  and  T- 
1  in  two  phases.  Phase  I  commencing 
November  15, 1987,  of  up  to  100,000  dt 
equivalent  0er  day  and  Phase  II 
commencing  November  15, 1988  imtil 
termination,  of  up  to  245,000  dt 
equivalent  per  day.  Further,  Applicants 
state  that  PennEast  proposed  to 
construct  and  operate  facilities, 
including  a  3,500  HP  compressor  station 
near  mile  post  36.25  on  Texas  Eastern's 
existing  Line  No.  24,  under  Phase  I  and 
Phase  n.  It  is  indicated  that  PennEast 
also  sought  a  Blanket  Certificate 
pursuant  to  S  284.221  of  the 
Commission's  Regulations. 
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Applicants  indicated  that  on     ' 
November  2, 1967,  PennEast  filed  a 
Notice  of  Partial  Withdrawal  of 
Application,  withdrawing  its  request  for 
Phase  n  facilities.  It  is  submitted  that 
the  request  for  Phase  II  facilities 
authorization  is  now  requested  in 
Docket  No.  CP87-e2-002. 

Applicants  further  state  that,  on 
March  9, 1988,  PennEast  and  Texas 
Eastern  filed  an  amendment  to  the 
original  application  to  reflect  a 
modification  of  the  ownership  structure 
of  the  proposed  facilities,  to  include 
Texas  Eastern  as  an  applicant  to  render 
a  compressor  and  metering  service  to 
PennEast,  and  to  relocate  the  site  for  the 
proposed  3,500  horsepower  (HP) 
compressor  station  from  mile  post  36.25 
on  Texas  Eastern's  Line  No.  24 
(designated  Center  Hall  Compressor 
Station]  to  mile  post  18.50  on  Texas 
Eastern's  Line  No.  24  (redesignated 
Belleville  Compressor  Station). 

It  is  indicated  that  Applicants  have 
encountered  delays  in  securing  timely 
local  authorization  for  the  Belleville  site 
and  anticipates  similar  dela]rs  at  any 
other  new  site.  PennEast  proposes  aind 
requests  authorization  to  install  a  4.785 
HP  gas  turbine  and  compressor  at  Texas 
Eastern's  Perulack  Compressor  Station, 
Juniata  County,  Pennsylvania. 
Applicants  state  that  the  proposed 
compressor,  redesignated  the  Leic^ 
Compressor,  is  located  adjacent  to 
Texas  Eastern's  Peruladc  Compressor 
Station  on  Texas  Eastern  property. 
Applicants  further  state  that  the 
selected  location  has  never  been  used 
for  operational  purposes,  but  was 
previously  the  site  of  company 
employees'  living  quarters. 

It  is  submitted  that  Applicants  would 
be  required,  as  a  result  of  installing  the 
compressor  at  Perulack,  to  upgrade  the 
previously  proposed  3.500  HP  unit  to 
4.785  HP. 

Applicants  state  that  PennEast  has 
revised  the  estimated  facilities  cost  to 
reflect  increases  resulting  from  the 
location  of  the  compressor  at  Perulack 
and  adjustments  to  the  original  cost 
estimates  to  reflect  current  costs.  The 
revised  estimated  cost  is  $46,602,000. 

Appbcants  indicate  that  T^]ias 
Eastern  would,  pursuant  to  the  terms  of 
the  Gas  Compression  and  Metering 
Agreement  as  amended,  operate  the 
proposed  fadUties.  Texas  Eastern 
requests  that  the  rates  shown  in  revised 
Exhibit  P,  Schedule  8.  which  sets  out  die 
incremental  operating  and  maintenance 
expense  to  be  charged  PennEast  by 
Texas  Eastern,  be  accepted  as  initial 
rates  for  such  compression  and  metering 
service. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 


amendment  should  be  on  or  before  May 
31, 1968,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  actitm  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  «vith 
the  Commission's  Rules.  All  persons 
who  have  heretofore  filed  need  not  file 
again. 

Lois  D.  CadMll, 
Acting  Secretary. 
[FR  Doc.  8»-11432  Filed  5-2&-«8;  8:4S  am] 
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[Doekat  No.  RPM-17-0081 

SouttMm  Natural  (2m  Co;  PropoMd 
Ctiangas  bt  FERC  Gas  Tariff 

May  18. 1988. 

Take  notice  that  on  May  13. 1988, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  the 
following  tariff  sheeU  to  its  FERC  Gas 
Tariff.  Sixdi  Revised  Vohune  No.  1.  to  be 
effective  December  1, 1987: 
Third  Revised  Sheet  No.  30Y. 
Third  Revised  Sheet  Nos.  30QQ-30iUL 

Southern  states  that  on  October  30^ 
1987,  it  filed  in  this  proceeding  levisioiis 
to  its  FERC  Gas  Tariff  to  establiah  as 
part  of  its  Tariff  Rate  Schedules  FT  and 
IT.  the  General  Terms  and  Conditions 
for  Rate  Schedules  FT  and  IT,  and 
Forms  of  Service  Agreement  under  Rate 
Schedules  FT  and  IT.  The  Commission 
issued  its  Order  Accepting  Filing  and 
Suspending  Tariff  Sheets,  Subject  to 
Refund  and  Conditions,  Convening 
Technical  Conference  and  Granting  Late 
Interventions  on  November  27, 1967, 
pursuant  to  which  Southern  filed  revised 
tariff  sheets  on  December  14, 1987.  On 
March  1, 1988,  the  Commission  issued 
its  Order  Accepting  Partially  Granting 
Rehearing,  Accepting  Compliance  Pi^ig 
Subject  to  Conditions,  and  EstabUshiog 
Hearing  pursuant  to  which  Southern 
filed  revised  tariff  sheets  onMareb  16. 
196&  The  Office  of  Pipeline  and 
Producer  Regulation  issued  a  Letter 
Order  dated  April  29, 1968,  (Letter 
Order)  wUdi  rejected  certain  revised 
sheets  and  directed  Southern  to  file 
revised  tariff  sheets  within  IS  day*  of 


sbdi  Letter  Order.  Accordfaigly. 

Southern  has  submitted  the  revised 
tariff  sheets  listed  above  and  has 
requested  a  waiver  of  the  Commission's 
Regulations  to  make  the  revised  sheets 
effective  December  1, 1987. 

Southern  states  that  copies  of  the 
filing  were  mailed  to  all  of  Southern's 
jurisdictional  purchasers,  shippers,  and 
interested  state  commissions,  as  well  as 
the  parties  listed  on  the  Commission's 
official  service  Ust  compiled  in  this 
proceeding. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  widt  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  38&214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  May  2S.  1968.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashall, 
Acting  Secretary. 
[FR  Doc  88-11433  Piled  S-20-88: 8:45  am] 

BRINM  COOE  SriT-OI-M 


Maym«H. 

Take  notice  diat  onMay  13,  IIBB. 
Southern  Natural  Gas  Company 
(Soudiein)  tendered  for  fibng  certain 
tariff  sheets  to  its  FERC  Gas  Tariff  to  be 
effetive  June  1, 1968. 

Southern  states  that  the  proposed 
tariff  sheets  are  being  filed  in 
con^)liance  with  the  Commission's  April 
29, 1988  order  in  the  aboveH:aptioned 
proceeding  accepting  Southern's 
proposed  recovery  of  a  portion  of  its 
buy-out  and  buy-down  costs  pursuant  to 
the  procedures  established  in  the 
Commission's  Order  No.  500. 

Southern  state  that  copies  of  the  filing 
were  mailed  to  all  of  Southern's 
jurisdictional  purchasers,  shippers,  and 
interested  state  commissions,  as  well  as 
the  parties  to  the  above-captioned 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  fUe  a  notion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  82S 


North  Capitol  Street  NE.,  Washfa^ton, 
DC  20426,  in  accordancy  whb  the 

,  Commission's  Rules  of  Practice  and 

'  Procedure  (18  CFR  385.211  or  385.214). 
All  mich  motions  or  protests  should  be 
filed  on  or  before  May  254. 1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appn^iriate  action  to  be  taken  bat  will 
not  serve  to  make  potestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
LoisD.Cashell, 

,  Acting  Secretary. 

'  (FR  Doc.  88-11434  Filed  5-20-88:  .8:45  anj 
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Traiiacontinantal  Gas  Pips  UmsOo^ 
Corrsctton  to  Flbig 

May  18, 1M& 

Take  notice  that  on  May  6. 1968. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  filed  Fourth 
Revised  Sheet  No.  2S0-A  as  part  of  its 
FERC  Gas  Tariff;  Second  Revised 
Volume  No.  1,  to  be  effective  June  1. 
1988.  Transco  states  that  this  tariff  sheet 
was  inadvertantly  misnumbered  as 
Sixdi  Revised  Tariff  9ieet  No.  2S0-A  in 
its  May  2, 1988  filing.  lYansco 
respectfully  requests  that  Fourtfa 
Revised  Sheet  No.  250-A  be  substituted 
for  the  misnumbered  sheet  filed  on  May 
2.1988. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Fedwal 
Energy  Regulatory  Commisaion.  825 
North  Capites  Street  NE,  WasUngton, 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1987)).  AH  such  motions  or 
protests  should  be  filed  on  at  before 
May  25, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
'  must  file  a  motion  to  mtenrene.  Copies 
of  this  filing  are  on  file  widi  the 
Commission  and  are  available  for  public 
inspection. 
LaisD-CasiMll. 
Acting  Secietary. 
[FR  Doc  88-11435  Filed  5-20-88;  8:45  am] 

I  CODC  f717-t1-a 


[Dodcet  Nos.  1066-1-35-001  and  RP88- 
164-6001 

WsstTsns  Gas,  Inc.;  Corrsctton  to 
FiHng 

May  18. 1986.  • 

Take  notice  Uiat  on  May  10, 1988. 
West  Texas  Gas.  Inc.  (WTG)  filed 
Substitute  Ninth  Revised  Sheet  No.  3a  to 
its  FERC  Gas  Tariff,  Original  Vohmie 
No.  1,  corrected  page  1  of  2  of  Schedule 
Ql  and  corrected  page  1  of  2  of  Schedule 
Dl.  WTG  states  tiiat  tiiese  sheet* 
contain  minor  corrections  to  the 
corresponding  sheets  submitted  on  May 
3,1986. 

Any  person  desiriag  to  be  heard  or  to 
protest  said  filing  should  file  a  motica  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  625 
North  Capitol  Street  NE.,  Washington. 
DC  2t>426,  in  accordance  with  Rules  214 
and  211  of  the  COramissfon's  Rules  tA 
Practice  and  Procedwe  (18  CFR  385.214, 
385.211  (1967)).  AU  such  motirais  or 
protests  should  be  filed  on  or  before 
May  2S.  1988.  Protests  will  be 
considered  by  the  Ccnnniusian  in 
determining  the  appropriate  action  to  be 
taken,  but  wrill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishmg  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CaBheU, 
Acting  Secretary. 
[FR  Doc  88-11436  Filed  5-20-88;  8.-45  am] 

BHJJNa  eOQC  SJU-Ot-M 

ENVmONMENTAL  PROTECTION 
AGENCY 

[OPTS-66260;  FRL-336>4) 

Toilc  and  Haisfdous  Substances;  tsst 
Harlcst  Examption  Applcations 


cv:  Environmental  Protection 
Agency  (EPA). 
ACTKMC  Notice. 

SUMMARV:  EPA  may  \xpaa  applicati<m 
exempt  any  poson  from  the 
premanafacturing  notification 
requirements  of  section  5(a)  or  (b)  of  the 
Toxic  Substances  Control  Act  (TSCA)  to 
permit  the  person  to  manufacture  or 
process  a  chemical  for  test  marketing 
purposes  under  section  5(h)(1)  of  TSCA. 
Requirements  for  test  marketing 
exemption  (TME)  appbeations,  whidi 
must  either  be  approved  or  denied 
within  45  days  of  receipt  are  discussed 
in  EPA's  final  rule  published  in  the 
Federal  R^iistar  of  May  13, 1663  (48  FR 


21722).  This  notice,  issued  under  section 
5(h)(6)  of  TSCA,  announces  receipt  of 
two  applications  for  exemption, 
provides  a  summary,  and  requests 
comments  on  the  appropriateness  of 
granting  this  exemption. 

Written  commenU  by:  T  88-11. 88-12, 
June  2. 1968. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"(OPTS-59260)"  and  the  specific  TME 
number  should  be  sent  to:  Dociunent 
Processing  Center  (TS-790),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Rm.  L-lOO,  401  M 
Street  SW.,  Washington.  DC  2046a  (202) 
554-1305. 

RM  FURTHER  MFORMMTION  CONTACT: 

Stephanie  Roan.  Premanofacture  Notice 
Management  Branch.  Chemical  Control 
Division  (TS-794).  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency.  Rm  B-611.  401  M  Street  SW., 
Washington,  DC  20460,  (202)  382-3725. 

SUPPIEMENTARY  INFORMATION:  The 

following  noti'ce  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manofecturer  on  the  TME  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a jn.  and  4:00  pjn., 
Monday  through  Friday,  excluding  legal 
holidays. 

Ti8-ll 

Close  (^Review  Period.  June  16. 1988. 

Manufacturer.  ConfidentiaL 

Chemcial.  (G)  Thiocarbamyl 
substituted  sulfonamide. 

Use/Production.  (S)  Resin  for  inks. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  5g/kg  species  (Rat).  Eye  irritation: 
sli^  species  (Rabbit).  Scin  irritation: 
slight  species  (Rabbit). 

T8ft-12 

Close  of  Review  Period.  June  15, 1986. 
Manufacturer.  Confidential. 
Chemical.  (G)  Acitified  epoxy  resin. 
Use/ Production.  (S)  Confidential. 
Prod,  range:  2000  kg/yr. 

Date:  May  18. 1988. 
Steve  Newburg-Rimi, 

Acting  Chief,  Public  Data  Branch,  Information 

Management  Division,  Office  of  Toxic 

Substances. 

[FR  Doc  88-11448  Filed  5-20-88;  &45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION  I 

Advisory  Committee  on  Advanced 
Television  Sendee;  Meeting 

1.  The  Advisory  Committee  will  hold 
its  second  meeting  on:  June  3, 1988,  2.-00 
p.m..  1919  M  Street  NW.,  Washington, 
DC  20554.  Room  856. 

2.  The  agenda  of  the  meeting  is  as 
follows:  I 

a.  Introductory  remarks  | 

b.  Progress  reports  by — 

Joseph  Flaherty,  Chairman,  Plarming 

Subcommittee 
Irwin  Dorros,  Chairman,  Systems 

Subcommittee 
James  Tietjen,  Chairman, 

Implementation  Subcommittee 

c.  Operating  cash  fund/funding 

guidelines 

d.  Interim  report  to  be  submitted  to  the 

Federal  Communications 
Commission  i 

e.  Future  work  | 

f.  Concluding  remarks  by  Richard  Wiley, 

Chairman  of  the  Advisory 
Committee  | 

3.  This  meeting  is  open  to  the  public. 

4.  Parties  may  submit  written 
statements  prior  to  or  at  the  time  of  the 
meeting.  Oral  statements  and 
discussions  by  non-Committee  | 
attendees  may  be  permitted  at  the 
discretion  of  the  Chairman. 

5.  Inquiries  regarding  this  njeeting 
should  be  directed  to  William  Hassinger 
at  (202)  632-6460. 

Federal  Communications  Commission. 
H.  Walker  Feaster  m,  , 

Acting  Secretary.  I 

[FR  Doc.  88-11524  Filed  5-20-88;  8:45  am] 

BOJJNG  COOC  tZIl-OI-M 


AppOcations  for  Consolidated  Hearing; 
Brimarfc  Broadcastng  et  aL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Appicanl.Oty.wid 
State 

FaeNa 

Oocfcat 
Na 

A.  Bhan  D.  Wwner 

BPH-870330MR 

88 

-224 

and  Mark  0. 

Humphrey  d/b/a/ 

Bfvneni 

Vestal.  NY. 

B.  Vestal  Community 

BPH-470331MC 

VealaiNY. 

CManrCMumy. 

BPH-870331MH 

Vestal  NY. 

Appicant  Oly.  and 
State 

Fie  No. 

MM 

Onnlut 

Na 

0.  Devid  G.  MHcheH. 

BPH-870331MJ 

Vestal.  NY. 

E.  MoMy  A.  Waltman. 

BPH-8703?1MR 



Vestal.  NY. 

F.  Wiltstwe 

BPH-870331OT 

Broadcast  Ca, 

Vestal.  NY. 

G.  Carol  A.  Mcrgwi. 

BPH-870422MO 



Vestal.  NY. 

H.  Shertock-Hart 

BPH-870422MH 

Vestal.  NY. 

1.  KRB  Associates, 

BPH-870422MK 

Vestal.  NY. 

J.  Manuel  Angelo. 

BPH-870aiOMW  « 

Vestal,  NY. 

K.  John  Anthony 

BPH-870421MB  > 

Buhner.  Vestal.  NY. 

'  Dismlsasb  harew. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
heading  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  apphcant's 
name,  above,  is  used  to  signify  whether 
the  issue  in  question  applies  to  the 
particular  applicant. 

Issue  Heading  and  Applicants 

1.  Comparative,  A-I 

2.  Ultimate.  A-A 

3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicant  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
branch  (Room  230),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW.,  Washington 
DC  20037  (Telephone  No.  (202)  857- 
3800). 

W.  Jan  Gay, 

Assistant  Chief.  Audio  Services  Division, 
Mass  Media  Bureau. 
[FR  Doc.  88-11530  Filed  5-20-88;  8:45  am] 
MUJNO  COOe  •71».«1-M 


AppNcattons  for  Consolidated  Hearing; 
Eniplre  Broadcasting,  Inc^  et  aL 

1.  The  Commission  has  before  it  the 


following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  City,  and 
State 

FieNa 

Docket 
No. 

A.  Empire 
Broadcasting.  Inc. 
Sioux  Falls.  SO. 

B.  Samcon,  Ltd. 

BPH-870311MB 
BPH-870311MC 
BPH-870311MD 
BPH-870311MK 

88-213 

Falls,SO. 

Productions,  ln&, 
Sioux  FaMs,  so. 
D.  Kiilnvood 

Broadcaslvig.  Inc., 
.Sinux  Fa«a.  SO. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above*  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  luder  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicants 

1.  Multiple  Ownership,  D 

2.  Comparative,  A,  B,  C,  D 

3.  Ultimate,  A  B.  C.  D 

3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicant  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW.. 
Washington,  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
International  Transcription  Services. 
Inc..  2100  M  Street.  NW.,  Washington. 
DC  20037.  (Telephone  (202)  857-3800). 
W.Jan  Gay, 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

[FR  Doc  88-11525  Filed  5-20-68;  8:45  am]        ' 
BMJJNQ  COOC  trn-oi-n 


Applications  for  ConsoHdated  Hearing; 
Great  Lakes  Radio  Corp.  etaL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


AppMcanl,  CRy  and 
State 

F49N0U 

Doctwt 

Kk>. 

A.  Great  Lakes  Radio 
Corp.,  Mt 
Pleasant  Ml. 

BPH-8610O1SZ 
BPH-e61002TZ 

80-207 

Communications, 
Inc.,  ML  Pleasant, 
Ml. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  api^ications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  api^cant. 

Issue  Heading  and  Apph'cantfsf 

1.  Comparative.  A.  B 

2.  Ultimate.  A.  B 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  (he  full  text 
pf  the  issue  and  the  ap(^icant(s}  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  prtKeeding  is 
available  for  inflection  and  copying 
during  normal  business  hours  in  die  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  NW..  Washington  DC  The 
complete  text  may  also  be  purcbased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc.,  2100  M  Street,  NW., 
Washington.  DC  20037.  (Telephone  (202) 
857-3800). 

W.  fan  Gay. 

Assistant  Chief,  Audio  Sem'oes  Division, 
Mass  Media  Bureau.  * 

(FR  Doc  8S-11526  Filed  5-20-88;  S.-45  am] 
MLUNQ  CO0E  cm-ei-M 


AppHcationa  for  Consolidated  Hearing; 

Tlmotfiy  D.  Hartz  et  aL 

» 

1.  Tlie  Commission  has  before  it  the 
following  mutually  exclusive 
appKcations  for  a  new  FM  station: 


AppHeant  CNy  and 
State 

File  No. 

MM 

Docket 
No. 

A.  TvflOfflJf  D.  Msfft* 
Cap*  VincMt  NY. 

BPH-«70ei7MH 

88-209 

ApplicMt.Ci^aMl 
State 


B.  David  J.  Allari  et 
al.,  d/b/a  Cape 
AL,  Broadcasing 
Ltd.,  Cape  Vincent. 
NY. 


FieNa 


BPH-870819NO 


Docket 

Na 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
t>een  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347  (May  29, 1986). 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  beknv  to  signify 
whether  the  issue  in  question  ai^es  to 
that  particular  appticant 

Issue  Heading  and  Applicants 

1.  Comparative,  A,  B 

2.  Ultimate,  A,  B 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicants  to  which 
it  aisles  are  set  forth  in  an  ^pendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington  DC  llie  conqalete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW.,  Washington, 
DC  20037.  (Telephone  (202)  857-3800). 
W.Jan  Gay. 

Assistant  Chief  Audio  Services  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-11528  Piled  5-20-«8:  8:45  am] 

BtLUNQ  CODE  STIl^l-ll 

Applications  for  Consolidated  Hearing; 
W.B.  Moore,  Jr.  et  aL 


1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Appicam.  cay.  and 
state 

RteNo. 

MM 

Docket 
No. 

A.  W.B.  Mocra.  Jr.. 
Lebanon  VA. 

B.  J.T.  Parker 
Broadcasting 
Corp.,  Lebanon, 
VA. 

C.  Yeary  Broadcast- 
ing. Inc. 

BPH-861001SY 
BPH-86100tTB 

BPH-861001TC 

88-211 

2.  Pursuant  to  section  309(e)  of  the 
CMnmunications  Act  of  1934,  as 
amended,  the  above  applications  have 


been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  onder  die  corresponding 
headings  at  51  F.R.  19347,  (May  29. 1986). 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  apphes  to 
that  particalar  applicant. 

Issue  Heading  and  Applicants 

1.  Comparative,  A-C 

2.  Ultimate,  A-C 

3.  If  there  are  any  noo-ttandardized 
issues  in  this  proceeding,  the  full  text  of 
the  issues  and  the  applicants  to  which 
they  a.pfly  are  set  forth  in  an  Appendix 
to  this  Notice.  A  copy  of  the  complete 
HDO  in  this  proceeding  is  available  for 
inspection  and  copsring  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW.. 
Washington.  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
faitemational  Transcription  Services. 
Inc.,  2100  M  Street  NW..  Washington. 
DC  20037.  (Telephone  (202)  857-3800.) 
W.  Jan  Gay. 

Assistant  Chief  A  udio  Services  Division. 
Mass  Media  Eiureau. 
(FR  Doc.  88-11529  Filed  5-20-88:  8:45  am] 
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Applications  for  ConsoUdatsd  Hearing; 
Spanish  Aural  Services  Co.  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
api^ications  for  a  new  FM  station: 


Applicant,  City,  and 
SteM 

FOeNo. 

MM 

Docket 
No. 

A.  Boy  E.  Henderson 
d/b/a  Spanish  AmiK 
Sendcaa  Co.  Soutt> 
PadM  Island.  TX. 

B.  Betty  Howal.  South 
Padre  Mwid,  TX. 

C.RSC  Minority 
TalacoMmuncate 
Inc.  South  Padre 
Island.  TX. 

D.  Nina  Jean  Rubinsky, 
South  Padre  Island. 
TX. 

E.  Mfcheie  Sanchez. 
Sotilh  Padte  Mand. 
TX. 

F.  Mr.  Robert  & 
Kerrigan.  South 
Padre  Istand.  TX. 

G  Islarfd  Radio  of 

BPH-850712R1.... 

BPH-850712S9.... 
BPH-0SO7t2U6 

86-212 

BPH- 
B5O7O9M0'. 

BPH- 
eSOTIIPR'. 

BPH- 
850712Q9  >. 

BPH- 
8607t2S7>. 

Texae.  Soultv  Padre 
Island.  TX 

'  Previously  dismissed. 


MISkAA 
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2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29. 1988. 
The  letter  shown  before  each  applicant's 
name  above  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant  . 

Issue  Heading.  Applicant 

1.  Enviroiunentai  B 

2.  Comparative.  A.  E  C 

3.  L'Hmate.  A.  a  C 

3.  If  there  is  aiiy  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicant  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  {Room  230),  1919  M  Street.  NW.. 
Washington,  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
Inc.,  2100  M  Street  NW.,  Washington, 
DC  20037  (Telephone  No.  (202)  857- 
3800).  I 

W.  JaD  Gay. 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 
[FR  Doc.  88-11527  Filed  5-20-68: 8:45  am] 
■UMB  oooc  (rii-ai-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

Federal  Savings  and  Loan  Advisory 
CouncH  Sub-committee;  IHeetfng 

AOEMCV:  Federal  Home  Loan  Bank 
Board.  1700  G  Street  N.W.,  Washington. 
DC  20552.  j 

ACTION:  Notice  of  meetings.  ' 

SUMMARY:  This  notice  sets  forth  dates  of 
forthcoming  meetings  of  the  Federal 
Savings  and  Loan  Advisory  Council 
Sub-committees.  Notice  of  the  meetings 
are  required  under  the  J'ederal  Advisory 
Committee  Act 

DATE(s):  Investment  Banking  Sub- 
committee—June 1, 1988;  9:00-12  nooa 
FHLB  of  New  York,  One  World  Trade 
Center.  New  York,  New  Yoric. 

Legal  Issues  Sub-committee — June  1. 
1988:  2:30-6«)  p.m.;  FHLBB.  1700  G 
Street  NW.,  Washington,  DC. 

Legal  Issues  Sub-committee — June  3, 
1988;  8.-00-12  noon;  FHLB  of  Chicago.  Ill 
East  Wacker  Drive.  Chicago,  Illinois. 


Emerging  Issues  Sub-committee— June 
7, 1988;  8:30-4:30  p.m.;  FHLBa  1700  G 
Street  NW.,  Washington,  DC. 
FOR  FURTHCR  INFORMATKM  CONTACT: 
John  M.  Buckley,  Jr.,  (202)  377-6577. 
Debra  J.  Aheam,  (202)  377-6924. 
John  ^4.  Buckley.  Jr^ 
Secretary. 
May  18, 1988. 
[FR  Doc.  88-11452  Filed  5-20-88:  a-45  am] 

■UMQ  COOC  •TSO-OI'll 

[Na  AC-714;  FMLB8  Na  S306] 

Apoao  Savings  and  Loan  Co^ 
Cincinnati.  OH;  Final  Action;  Approval 
of  Conversion  Application 

Date:  May  17. 1968. 

Notice  is  hereby  given  that  on  May  10, 
1988,  the  Office  of  the  General  Counsel 
of  the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Apollo  Savings  and  Loan  Company, 
Cincinnati,  Ohio  for  permission  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the  Office 
of  the  Secretariat  at  the  Federal  Home 
Loan  Bank  Board,  1700  G  Street  NW.. 
Washington,  DC  20552  and  at  the  Office 
of  the  Supervisory  Agent  at  the  Federal 
Home  Loan  Bank  of  Cincinnati,  2000 
Atrium  Two,  221  E.  4th  Street 
Cincinnati,  Ohio  45202. 

By  the  Federal  Home  Loan  Bank  Board. 
John  Gliiziool. 

Assistant  Secretary. 

[FR  Doc.  88-11457  Filed  5-20-88: 8:45  am] 

BUXMO  COOE  •720-01-41 


[Na  AC-717;  FHLBB  No.  8308] 

Baltimore  American  Savings  Bank, 
fJSJB^  Baltimore.  MD;  Rnal  Action; 
Approval  o*.Conversion  Application 

Date:  May  17, 1988. 

Notice  is  hereby  given  that  on  May  12, 
1988,  the  Office  of  the  General  Counsel 
of  the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Baltimore  American  Savings  Bank, 
F.S.B.,  Baltimore,  Maryland  for 
permission  to  convert  to  the  stock  form 
of  organization  Copies  of  the 
application  are  available  for  inspection 
at  the  Office  of  the  Secretariat  at  the 
Federal  Home  Loan  Bank  Board.  1700  G 
Street  NW..  Washington.  DC  20552.  and 
at  the  Office  of  the  Supervisory  Agent  at 
the  Federal  Home  Loan  Bank  of  Atlanta, 


1475  Peachtree  Street  NE.,  Atlanta. 
Georgia  30309. 

By  the  Federal  Home  Loan  Bank  Board. 
|oim  Ghixxoni. 

Assistant  Secretary. 

[FR  Doc.  88-11458  Filed  S-20-88: 8:45  am] 

MUMQ  COOe  OTSO-OI-M 

(Na  AC-713;  FHLBB  Na  82S0] 

First  Federal  Savings  and  Loan 
Assocation  of  Hopkins  County, 
Madlsonvlile,  KY;  Final  Action; 
Approval  of  ConverskNi  ApplicatkMi 

Date:  May  17. 1988. 

Notice  is  hereby  given  that  on  May  10. 
1988,  the  Office  of  the  General  Counsel 
of  the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
First  Federal  Savings  and  Loan 
Association  of  Hopkins  County. 
Madisonville,  Kentucky  for  permission 
to  convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the  Office 
of  the  Secretariat  at  the  Federal  Home 
Loan  Bank  Board.  1700  G  Street  NW.. 
Washington.  DC  20552  and  at  the  Office 
of  the  Supervisory  Agent  at  the  Federal 
Home  Loan  Ba^  of  Cincinnati.  2000 
Atrium  Two.  221 E.  4th  Street 
Cincinnati.  Ohio  45202. 

By  the  Federal  Home  Loan  Bank  Board. 
John  GUxioni. 
Assistant  Secretary. 
[FR  Doa  88-11459  Filed  5-20-88:  a-4S  am] 

MLLMO  CODE  (TSO-OI-M 


[Na  88-715;  FHLBB  Na  7262] 

nrst  Federal  Savings  and  Loan 
AssodatkMi  of  McNalry  County, 
Sekner,  IN;  Final  ActkMi;  Approval  of 
Conversten  AppBcatten 

Date:  May  17. 1968. 

Notice  is  hereby  given  that  on  May  12. 
1968.  the  Office  of  the  General  Counsel 
of  the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
First  Federal  Savings  and  Loan 
Association  of  McNairy  County,  Sehner. 
Tennessee,  for  permission  to  convert  to 
the  stock  form  of  organization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Office  of  the 
Secretariat  at  the  Federal  Home  Loan 
Bank  Board,  1700  G  Stre«,  NW.. 
Washington,  DC  20552,  and  at  the  Office 
of  the  Supervisory  Agent  at  tlra  Federal 
Home  Loan  Bank  of  Cincinnati  2000 


Atrium  Two.  221 E.  4th  Street 
Cincinnati.  Ohio  45202. 

By  the  Federal  Home  Loan  Bank  Board! 
John  F.  GUzzoni. 
Assistant  Secretary. 
[FR  Doc.  88-11460  Filed  5-^20-88:  8:45  am] 

WLUNQ  CODE  OTSO-OI-M 

[Na  AC-712;  FHLBB  Na  5482] 

First  Federal  Savings  and  Loan 
AssodatkMi  of  Okak>oea  County,  Fort 
Walton  Beach,  FL;  Final  Actkm; 
Approval  of  ConverskMi  Application 

Date:  May  17, 1968. 

Notice  is  hereby  given  that  on  May  11, 
1988,  the  Office  of  the  General  Counsel 
of  the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
First  Federal  Savings  and  Loan 
Association  of  Okaloosa  County,  Fort 
Walton  Beach,  Florida  for  permission  to 
convert  to  the  stock  form  of 
.organization.  Copies  of  the  application 
are  available  for  inspection  at  the  OfHce 
of  the  Secretariat  at  the  Federal  Home 
Loan  Bank  Board,  1700  G  Street  NW., 
Washington,  DC  20552,  and  at  the  Office 
of  the  Supervisory  Agent  at  the  Federal 
Home  Loan  Bank  of  Atlanta.  1475 
Peachtree  Street  NE..  Atlanta,  Georgia 
30309. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  GUzzoni. 
Assistant  Secretary. 
(FR  Doc.  88-11456  Filed  5-20-66;  8:45  am] 

HLLINO  CODE  C720-01-M 


.  [No.  AC-716:  FHLBB  No.  6353] 

Poinsett  Federal  Savings  and  Loan 
Association  of  Travelers  Rest, 
Travelers  Rest,  SC;  Final  Actton; 
Approval  of  Conversion  Application 

.Date:  May  17. 1988. 

Notice  is  hereby  given  that  on  May  12, 
1988,  the  Office  of  the  General  Counsel 

■  of  the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Poinsett  Federal  Savings  and  Loan 
Association  of  Travelers  Rest  Travelers 
Rest  South  Carolina  for  permission  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the  Office 
of  the  Secretariat  at  the  Federal  Home 

'  Loan  Bank  Board.  1700  G  Street  NW., 
Washingtoii.  DC  20552.  and  at  the  Office 
of  the  Supervisory  Agent  at  the  Federal 
Home  Loan  Bank  of  Atlanta.  1475 


Peachtree  Street  NE..  Atlanta,  Georgia 
30309. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzooi. 
Assistant  Secretary. 
[FR  Doc.  88-11461  Filed  5-20-88: 8:45  am] 

MLUNO  COOC  ITIO-OI-M 


FEDERAL  MARITIME  COMMISSION 

Agreements(s)  Filed 

The  Federal  Maritime  Commission 
herby  gives  notice  of  the  filing  of  the 
following  agreement(8]  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-010270-027. 

Title:  Gulf-European  Freight 
Association. 

Parties: 

Compagnie  General  Maritime  (CGM) 

Lykes  Bros.  Steamship  Co.,  Inc. 

Gulf  Container  Line  (GCL),  B.V. 

Hapag-Uoyd  AG 

Sea-Land  Service,  Inc. 

P&O  Containers  (TFL)  Limited 

Nedlloyd  Lijnen.  B.V. 

Synopsis:  The  proposed  amendment 
would  conform  the  agreement  to  the 
Commission's  requirement's  concerning 
Service  Contract  provisions.  The  parties 
have  requested  a  shortened  review 
period. 

Agreement  No.:  202-010656-027. 

Title:  North  Europe-U.S.  Gulf  Freight 
Association. 

Parties: 

Compagnie  General  Maritime  (CGM) 

Lykes  Bros.  Steamship  Co.,  Inc. 

Gulf  Container  Line  (GCL),  B.V. 

Sea-Land  Service.  In& 

Hapag-Uoyd  AG 

P&O  Containers  (TFL)  Limited 

Nedlloyd  Ujnen.  B.V. 

Synopsis:  The  proposed  amendment 
would  conform  the  agreement  to  the 
Commission's  requirement's  concerning 
Service  Contract  provisions.  The  parties 
have  requested  a  shortened  review 
period. 


By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  May  18. 1988. 
looeph  C  PoDdog, 
Secretory. 
[FR  Doc.  88-11481  FUed  S-20-68: 8:45  am] 

MLUNO  OOOE  SnO-Ot-M 


Agreements(s)  FHed 

The  Federal  Maritime  Commission'v 
herby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  eadi 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washigton.  DC. 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Instrested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-2001ia 
Title:  South  Carolina  State  Ports 
Authority  Terminal  Agreement 
Parties: 
South  Carolina  State  Ports  Authority 

(Authority) 
Maersk.  Inc.  (Maersk) 

Synopsis:  The  agreement  establishes 
authority  to  provide  Maersk  49.13  acres 
of  land  for  container  shipping  operations 
with  a  single  consolidated  rate  for 
services  provided  to  Maersk  by  the  \ 

Authority.  It  y 

Agreement  No.:  224-200117.  \ 

Title:  New  York  and  New  Jersey 
Terminal  Agreement 
Parties: 
The  Port  Authority  of  New  Yoik  and 

New  Jersey  (The  Port) 
Atlantic  Container  Line  BV  (ACL) 
Synopsis:  The  proposed  amendment 
provides  for  ACL  to  lease  from  the  Port 
certain  terminal  space  comprising 
berthing,  wharf  and  upland  area  located 
at  the  Elizabeth-Port  Authority  Marine 
Terminal,  City  of  Elizabeth,  New  Jersey. 

Agreement  No.:  224-200116. 
Title:  South  Carolina  State  Ports 
Authority  terminal  Agreement. 
Parties: 

South  Carolina  State  Ports  Authority 
ACT-Coliunbus  (Associated 

Container 
Transport  (USA)  and  Columbus  Line) 


BEST  COPY  AVAILABLE 
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Synoput:  Ha  ■griniiu  iii  pnwridq 
ACT -Columbus  with  eight  acres  at  tiie 
Authority's  North  Charleston  Terminal 
to  be  used  as  a  container  licrfdins  area. 
The  agreement  also  provides  ACT- 
Coliifli^Mn  with  reduced  wlnrfase  rates 
for  specified  container  caigo  vftliimri 

By  Older  of  the  Federal  Mahliaie 
Commission. 

Joeeph  C  Polking, 

Secretaiy. 

Da«ed:  Meyia  t98a 
(FR  Doc.  88-11402  F^ed  VaB-«B;  8:45  am] 


uovan  I  iM]|iN 
Inc^etaL 


FofWMttor  UcanM 

mri  irafupon. 


Notice  is  given  that  the  following 
applicants  have  filed  with  the  Federal 
Maritime  Commission  applications  for 
licenses  as  ocean  freight  forwarders 
pursuant  to  section  19  of  the  Sliipping 
Act  of  1984  (46  U.S.C.  app.  1718  and  46 
CFR  Part  510). 

Persons  knowing  of  any  reasons  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarder 
and  Passenger  Vessel  Operations. 
Federal  Maritime  Commission,      i 
Washington.  DC  20573.  ! 

Gloderan  inti  Transport  Inc.  2721  falip 
Tree  Lane,  Rowland  Heights,  CA 
91748.  Officers:  Werther  L  J.  Fan, 
President,  Liang  Kwang  Fan.  Director. 
Liang-Chih  Fan,  Secretaiy,  liang-Chen 
Fan.  Director. 
EX-IM  Services  Coiporation.  16333  West 
Hardy  Road,  Houston,  TX  770ea 
Officers:  Refiigio  Gonzales.  ]r..   , 
President  Santa  S.  Gonzales,     ' 
Chairman.  Dir.  Stockholder. 
Intermove  Ltd.,  1200  Main  Street, 
Bridgeport.  CT  06604.  Officer  Kenneth 
M.  Mercado,  President 
Kremer  International  Transport.  Ina, 
1720  Westpark  Center  Dr.,  Saite  D 
(P.O.  Box  470).  Fenton,  MO  63026. 
Officers:  Charles  R.  Kremer.  {Resident 
Kathleen  M.  Kremer.  V.  President/ 
Treas„  Stephen  D.  Hoyne.  Seoetary. 
Etters  International  2077  Airport  Dr.. 
Green  Bay,  WI 54313.  Officer.  Leslie 
G.  Etters,  Jr.,  Sole  Proprietor. 
American  Cargo  Internationa],  6621  NW 
64  Avenue.  Miami.  FL  33166.  Officers: 
Santiago  E.  Rodriguez,  President  Otto 
Morelli,  Vice  President 
Border  Enterprises  Inc.,  680  Plaza  Dr., 
Suite  2350.  Detroit  MI  48226.  Officer 
Charles  D.  Ford.  Vice  President. 
Total  Transport  Services  Inc..  103-08 
laoth  Street,  famaica.  New  York 
11733.  Officers:  Afidhad 
Casamassima.  President.  |aiaes  i 
Woehc  Secntaty /Treasurer. 


FydityT^aiHpcrtiw^lMltL 

Street.  Norwalk.  CA  90650.  OffiosTK 
Dong  Joon.  Pyun.  Presideat  Sung 
Taek,  Rhim.  Director. 

Cap  International.  Inc..  3097  Air  Frelg(bt 
Rd..  Houston,  TX  77032.  Officers: 
Maurido  Canities.  Presktent.  Giocasta 
Capriles.  Vice  Presideot 

oy  tiK  r  eaerai  Mantnne  ConuHissiop. 
Joeeph  C  Polking, 

Secretary. 

Dated:  May  18. 1988. 
(FR  Doc  88-11483  Filed  5-20-88: 8:45  cm.] 

BHUNa  COK  «r30-«1.« 


FEDERAL  RESERVE  STSTOyi 


^* — ■-  — *  ■-  -  ^  ■  ■■  »-■ 

WOf—WQ  ACOWPM 

The  company  listed  in  this  notice  has 
filed  an  application  under  i  225.23(a)(1) 
of  the  Boand's  Regulation  Y  (12  CFR 
22S.23(a)tl))  for  the  Board's  approval 
imder  section  4(c)(8)  of  the  Bank 
Holding  CompaAy  Act  (12  UAC. 
1643(cU8))  and  S  225.21(a)  of  Regulation 
T  (12  CFR  225.21(a)]  to  commence  or  to 
engage  de  novo,  ei&er  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  tisted  in  S  225.25  of 
Regulation  Y  as  dosely  related  to 
banking  and  permissible  for  bank 
holding  conqMnies.  Uidess  oAenvise 
noted,  such  activities  wiH  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
tmffiediate  inspection  at  the  Federal 
Reserre  Bank  indicated.  Once  fee 
appUcatkm  has  been  accepted  for 
processing,  it  will  abo  be  available  for 
inspection  at  the  offices  of  Ihe  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  tiie 
question  whether  consummation  of  tfie 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  9«ater  convenience,  increased 
competition,  or  gains  m  efficiency,  tiiat 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
bearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  wotdd 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  sununarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  liow  the  party 
commenting  wonkl  be  aggrieved  by 
aftpToval  of  tlw  piopaaaL 

Unless  otherwise  notod.  oomments 
regarding  the  ai»pbcatMO  saist  be 
received  at  the  Reserve  Bank  imScated 


or  the  offices  of  Ihe  Board  of  Governors 
not  later  than  June  19, 1986. 

A.  fMBBH  Bnenw  Bask  of  Kfciaimnd 
(Lloyd  W.  Bostian.  Jr..  Vice  ftcaident) 
701  East  Byrd  Street  RidMaond.  Virginia 
23261: 

1.  Baltimore  Bancorp.  Baltaawre. 
Maryland:  to  eagagadenovo  through  its 
subsidiary,  Atlantic  Appraisal 
Company,  bia,  Baltimore.  Maryland,  in 
performing;  cfipraisaJs  tot  AppUcaat's 
affiliates  aad  for  third  parties  ior  which 
fees  wall  be  chaiyd.  While  Conpany's 
major  actiWtiss  will  telate  to  residential 
mortgage  appraisals,  it  will  also  be 
involved  in  appraisals  of  commercial 
real  estate  aad  personal  ptoperty 
interests  porsaant  to  |  22S.2S(b)(13)  of 
die  Board's  Regolatian  Y. 

Board  of  Govemon  of  the  Federal  Reserve 
System.  May  17. 1988. 
WnUamW.vnies, 
Secretary  of  the  Board. 
[FR  Doc  8B-U4Z1  Faed  i-20-88;  8:45  am] 

BUXMO  COOC  I 


Chang*  In  bOTk  CoRkol;  Acquisition  Of 
SharssofBanksorl 


The  notlficant  listed  below  has 
applied  under  (lie  Change  in  Bank 
Control  Act  (12  U.S.C  1617(j))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C 
1817U)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  ftey  wiH  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  tfian  June  3, 1988. 

A.  Fadacal  Reserve  Bank  of  Kansas 
Gty  (Thomas  M.  Hoenig.  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  lames  Black,  Hariey  Bovee,  T.C. 
Chllvers,  HX.  Gerhart,  all  of  Pierce. 
Nebraska,  and  Keiraeth  Nordlund,  Yoik, 
Nebraska;  to  eadi  acquire  an  additional 
5.7  percent  of  the  voting  shares  of  The 
Pierce  Corporation,  Pierce.  Nebiaska. 
and  thereby  indirectly  acquire  Cones 
State  Bafdd  Pierce,  Nebraska. 


Board  of  Governors  of  the  Federal  Reserve 
System,  May  17, 198& 

William  W.  Wiles. 

Secretary  of  the  Board. 

(FR  Doc.  88-11422  Filed  5-20-88;  8:45  am] 

SKJJNQ  cow  uw-eHi 

The  First  Jermyn  Corp.  st  at; 
Formations  of;  Acquisitions  by;  and 
Msrgors  of  Bank  Holding  Co's. 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S' 225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  tiie  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
Inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  Include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  June  10, 
1988. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch.  Vice 
President)  100  North  6th  Sti«et 
Philadelphia,  Pennsylvania  19105: 

1.  The  First  Jermyn  Corp.,  Jermyn. 
Pennsylvania;  to  merge  with  First  Jessup 
Corp..  Jessup,  Pennsylvania,  and  thereby 
indirectly  acquire  First  National  Bank  of 
Jessup.  Jessup,  Pennsylvania. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street  St.  Louis.  Missouri  63166: 

1.  First  United  Bancshares,  Inc.,  El 
Dorado.  Arkansas;  to  acquire  100 
percent  of  the  voting  shares  of  First  City 
Corp.,  Fort  Smith,  Arkansas,  and 
thereby  indirectiy  acquire  City  National 
Bank  of  Fort  Smith,  Fort  Smith. 
Arkansas. 

2.  Market  Street  Bancshares,  Inc.. 
McLeansboro,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  at  least 
80  percent  of  the  voting  shares  of 
Peoples  National  Bank,  McLeansboro. 
Illinois. 
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Board  of  Governors  of  the  Federal  Reserve 
System.  May  17. 1988. 
WUUamW.Wlea. 
Secretary  of  the  Board. 
(FR  Doc.  88-11423  Filed  5-20-88;  8:45  am] 

BIUJNO  CODE  (tlO^I-H 


Otto  Bremer  Foundation  and  Bremer 
Financial  Corp.;  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  S  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8]  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  i  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  {  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  apphcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  In  writing  on  tiie 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
conunenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
Indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  10, 1988. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Otto  Bremer  Foundation  and 
Bremer  Financial  Corporation,  St.  Paul. 


Minnesota;  to  acquire  certain  assets 
from  their  subsidiary  bank  in  Willmar, 
Minnesota,  and  thereby  engage  in 
general  Insurance  agency  activities 
pursuant  to  S  225.25(b)(8)(vli)  of  the 
Board's  Regulation  Y.  'These  activities 
will  be  conducted  in  Willmar, 
Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  17,  ig88. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  88-11424  Filed  5-20-88;  8:45  am] 

BtLUNQ  CODE  •210-01-M 


Wright  Bancgroup  Co.;  FormatkMi  of. 
Acquisition  by,  or  IMerger  of  Bank 
Holding  Companies 

The  company  listed  In.this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  S  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  June  2, 
1988. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble.  Vice  President)  400 
South  Akard  Sti«et  Dallas,  Texas  75222: 

1.  Wright  Bancgroup  Company,  San 
Antonio.  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Texas 
Bancorp  Shares,  Inc.,  San  Antonio, 
Texas,  and  thereby  indirectly  acquire 
Texas  Bank,  San  Antonio.  Texas,  and 
Texas  Bank  North.  N.A.,  San  Antonio. 
Texas. 
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Board  af  Goveraon  of  the  Federal  Rnerv* 
Sy8teB.Martt.tM8. 

lames  McAfaa. 

Assactate  Secretary  of  the  Board. 

(FR  Doc.  M-llfi23  Filed  5-20-88;  8:45  am] 

BHXJNQ  COW  «10-01-« 


FEDERAL  TRADE  COMMISSIOW 

Granting  of  Request  for  Earty 
Termination  of  the  Waiting  Period 
Undertha  Pramerger  Notiflcatioa 
Rules 

Section  7A  of  the  Clasrton  Act.  15 
U.S.C.  18a.  as  added  by  Title  D  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commisstan  and  the  Assistaat  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7An>)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
pnUished  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
permerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Aotitrast  Division  of  tlie 
Department  of  Justice.  Neither  agency 
intends  to  taks  any  actioi  with  respect 
to  these  proposed  acqaistians  during  the 
applicable  wraiting  poiod: 

I 
Transactions  Granted  Early  Termi- 
nation Between:  5/3/88  and  5/13/88 


Nwnaofi 

Name  ol  acauirad  poraen: 
Name  of  acquired  erMty 


Communications.        Inc4 ' 
niaiaencia     CoooHMica- 

liona,  Inc 

The  Meeaa  H  Pane  Memo- 


Humana, 
Inc:  Hwnana  d  Hmfb 
Carolina.  Inc..  Ecfsoi 
Itomoe  SouaieaM 

(.Mqnaey  rarvMNi;  west 
Pcint-PeppereN.  Inx; 

West  PoM-Pefiperet,  inc.. 

Mobil  TectMotogy  tec; 
MEDIO  Inc.-.  MEOn 
Mobile  Se>^^C8S.  Inc— _ 

James  W.F.  Brooks;  The 
PnidenM  liinama  Ca 


Msnasarosac  Inc 

David  T.  Shefey  (88-1428) 
a  Jack  O.  RuBwilunI 
(88-1431);  Ksndavis 
Holding  Ca;  Unit  ng  A 
Equipmeni  Co 

Jack  D.  Rmherford;  Kenda- 
vis  HokSng  Co.;  Unit  Rig 
andEquipmeni 


PMNNa 


88-1420 

w^-itys 

88-1333 
88-1388 

88-M27 

88-1428 
88-1431 


5/3/88 

5/4/88 
5/4/88 
5/4/88 

5/4/88 

5/4/88 
5/4/88 


Transactions  Granted  Early  Termina- 
tion Between:  5/3/88  and  5/13/8»— 
Continued 


Name  o<  aoqtMia  parson; 
Name  0*  acquired  person; 

PMNNo. 

Oaia 

Name  o(  acquired  entity 

ad 

Fcsoklin  Sa>4ngs  Corp.;  L.F. 

RothschiM  Holdings.  Inc.; 

LF.  Romschild  Holdiogs. 

hie .-T,-,  i...~.— 

88-1444 

5/4/88 

TPR  Inv8stnwn(8  Partnofs; 

David       W.       QnnquM. 

('Trustee");  Lundberg  In- 

dusifies,  \nc 

88-1481 

5/4/88 

Tel^CowiMnieatior^^    toe; 

Wiliani     W.     MoOvtfd 

(88-1284)     a     Anan     X 

McDrtW.   (88-1W0>;  Wa- 

terloo   OnbtaiilsiBii.    Inc.; 

Cedar  FtasnaWewsiaas    ^ 

8S-12B4 

5/5/88 

TeleCcewimartior*.    Inc.: 

Allan  J.   MoOon^  Wa- 

terloo   CaUuvlsion,    Inc.: 

Cedar  FMsCablevlsions 

88-1889 

5/5/88 

United  Meridian  Cbrpu;  En- 

source  Inc;  Ensource  li«c_. 

88-1296 

5/5/88 

lions  Corp.;  Microtel,  Inc.; 

Microtel,  Inc «..„_ 

88-1314 

S/S/88 

Argus  Enaagy,  LP.;  Toeco 

Co^  Toeco  Cap.     

88-1338 

5«/88 

Welsli.  Cwson.  AodsnonA 

Stowe  IV:  Avantek.  Inc.. 

vision ._ 

86-1348 

S/S/88 

imemalioNtf         Muttftioris 

Corp.;    PMpared    Foods. 

Inc.;  Prepared  Foods,  inc... 

88-1365 

5/5/88 

General      Mc«xs      Corp.; 

Roger  S.  Panskr.  Panaka 

CadMac  ef  Osabmia.  te- 

88-1438 

s/sm 

Ronald   E.   Soharsr.   Davia 

LieboMtz:  Imperial  Ne«a 

Co,  Inc.. 

88-1477 

5/5/88 

Voing   awl.    12/08/88   Of 

HaNnMrk     Cards,      tot. 

Kanaaa  City  SoutHees  to- 

dusthes.  Inc.:  Kansas  City 

Souttiem  Industries,  Inc 

88-1343 

5/6/88 

Wayne     fleeder      Seqoa 

Corp.:  CbrDnHSoy  itewd- 

can  toeuraaoe  Gfovp,  toc._ 

88-1381 

5iW86 

Leon  Fink;  Jamaa  M.  Stom- 

man;  Interstate  Theatres 

Corp 

86-1 99Q 

5/6/88 

Borden,    Inc;    01    Gto«gn 

Corp.;  DiGioigoOB9    — , 

86-1400 

5/6/66 

Unilever  N.V,  Uukm  PLC; 

Sequoia  Turner  Corp.;  Se- 

quoia Turner  Corp _ _. 

88-1437 

5/8/86 

Glenn  R.  Jonas;  Cable  TV 

Fur«l   IVA  Ltd.;  CaWa 

TV  Fund  11 -A,  Ud 

88-1462 

5/6/88 

Leggett  &  Piatt.  Inc.;  Pacific 

Oonkip    Limited:    Pacffic 

DuSop  Foam  Oorp.  and 

LAPFnwB 

88-1463 

SA6/88 

DonaW  J.  Tnjmp;  Robert  M. 

Bass:     Plaza    Operating 

Partners.  Ltd „      „ 

86-1471 

5/6/88 

United      Meridwi      Oetp.; 

OHrteeE.  Hunsltz;  MOO 

Raaoiace^  Inc : 

88-1460 

V^M 

ManTech           lotamational . 

Corp.;     Norttirop     Corp.; 

86-1488 

S/e/88 

Southmark  ObiPl;  Catcoip: 

Citicorp  Mor%iaa.  Inc 

66-1468 

S/S/86 

Hawker     SUdeMy     Orei^ 

PMk   UariM  Co;   ATI 

ikjkjk^  tnc.  c/o*  Amert* 

can    Tectmotogiea.    too; 

von  Weiaa  Qev  Co 

88-1483 

5/6/86 

a«  rounonon;  tMViMCM 

Founctetton  »»„».»„_»_....,.. 

88-1496 

5/6/86 

Transactions  Granted  Early  TcRutNA- 
TiON  Between:  5/3/88  mud  5/13/88— 
Continued 


Name  of  acquired  person;  i 
Name  of  acquirad  aoOy 

Date 

PMNNa 

iSfiniMlt- 
ad 

Frederck      aE      Sctatf; 

OonsM  G.  Geary:  Aflwd- 

able  Inns,  Inc _._ 

86-1503 

5/6/88 

Cotoioll  Group  PLC;  Jofw 

Ctowther     Group     PLC 

PLC     ...._ 

88-1«)4 

5/6/88 

Daniel  ML  GaKtaar:  Mton 

a  WaUbauac  Milton  G. 

WakJhauni  Co..  Gardwal 

Realty  Co-...- __... 

88-1505 

5/6/88 

Atv«od     Resources,     toe. 

Park-Clao  Induaaiea,  toe; 

Perk-Ohio  Energy.  feK— i 

86-1510 

5/6/88 

Amoco  Corp.;   Citation  in- 

\«stment  Trust    Otabon 

1987  Investment  Limited 

PartnorSN) -. _._ 

6S-1511 

5/6/88 

Societe  Haiowals  Bf  Aqiri- 

taine;  PowasoU  Oa;  Panr>- 

' 

zoilNedertwdCalnc.. 

88-1513 

5/6/88 

BASF      AktiangeseHschan; 

NedartandCaulw. 

86-1S14 

S/6/88 

Itel  Corp.;  Rex-Noraca.  Inc.; 

RAV-Nomco,  Inc _.., 

88-1515 

5/6/88 

Mr.  Yasuo  li;  RonaW  L  Fen- 

olio;  lOG  Realty,  Ltd 

88-1521 

5/6/88 

W.a   Grace   «  Co:  USX 

Ci«p:IJSXCnv) 

86-1372 

5/10/88 

Martin    0.    Gmaa;    *am 

Steel  Co.;  Acme  Steel  Co.. 

88-1391 

5/10/88 

ConAgra,  Inc.;  Amlac.  Inc.; 

LamD-Weston,  toe  »....»—_ 

66-1412 

5/10/88 

GoMaa    Vatay   •taOMve 

Foods.  Inc.;  i^niae.  toe: 

Lamb-WestcM.  Inc. 

88-1412 

5/10/88 

Goklen    VaNey    Microwave 

Foods.  Inc.;  LW.  Acquisi- 

tion, tocu   LW.  Acquisi- 

tina,  tac 

86-1413 

5/10/88 

ConAgra,  Inc.;  LW.  Acquisi- 

tion,   Inc.;    LW.  Ac«M- 

tion.  Inc....- __ -. 

88-1415 

5/10/88 

panies,   Inc;  Or.  Pspper 

HoUing  Co.;  Or.  Papper 

HokSngCe 

88-U25 

V10/88 

Dr.  Pepper/Sewen-Up  Com- 

panies,   Inc.;     Seven-Up 

HoMtog    Co.;    SavatvUp 

• 

^M(1>ng«> 

86-1426 

5/10/88 

Peter  R.  OeGeoiia:  tosltao 

Corp.:   nywouth   Capital 

Co.  Inc.  A  Mtea  Home 

Division 

88-1498 

5/10/88 

American      Exposes      Co.; 

Tishman   West   Manage- 

88-tsei 

5/10/88 

Yorlt     kitecnafkxwl     Corp.; 

Temperalore     Indoalries, 

Inc:  Temperatore  to*»- 

lri<»«,  Inc           

86-1 SZ7 

5/10/88 

BBA  Group  pte;  Permodton 

Nasional     Bertia«:     The 

Guthrie  Corp.,  ptc 

88-1402 

5/11/88 

-nm  Wall  Olenay  Co.;  Marito 

SX;  OMUEirt  fdiglBH 

Cflfp 

86-1439 

5/11/86 

»Cao      Cm^      AaMteaa 

Jergens  Co _.    . 

88-1446 

5/11/88 

Samuel   J.    Hayman;   OAF 

Ccp ;  OAF  Corp 

88-1450 

5/11/88 

Raaiers  Group  pie:  WMam 

N.  Ostorman;  Ottorman's 

toe 

86-1476 

5/11/88 

Transactions  Granted  Early  Termina- 
tion Between:  5/3/88  and  5/13/88— 
Continued 
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Nanw  of  acquiring  peraort; 

Name  of  acquired  person; 

Name  of  acquired  entity 


Store  KoppartMrgs  Bergs- 
lags  AB;  StwedMi  Match 
AS;  Swedish  Match  AB 

Consolidated  Electrical  Dis- 
IritMJtors,  Inc.;  Amfac,  Inc.; 
Amfac  Electrical  Supply 
Co 

PmM  Schaub;  Hoechst  AkS- 
engesellscheft:  Hoechst 
Akliengesellschaft; 

AB  Artimoa:  tooenlive  AB; 
Abu  AB  and  Abu  Garcia 
Gnwp,  toe 

tooenliira  AB;  /kB  /Mmoe; 
/VB  Aritmos 

Sharon  Steel  Corp^  Wheet- 
ing-Plltsburi^  Steel  Corp.; 
Whesing-PWaburg  Steal 
Corp 

David  L  GoWman;  Textron 
Inc;  Bryant  Grinder  Corp ... 

Schnitzer  Steel  Products 
Co;  Lao  V.  Berger  Leo  V. 
Beiger — 

Schnitzer  Steel  Products 
Ca:  An:  Shipping.  LP.: 
Arc  Shipping,  LP 

Schnitzer  Steel  Products 
Ca;  /^uro•a  Marine  Co., 
LP.:  Aurora  Marine  Co. 
LP 

Royal  Dutch  Petroleum  Co. 
(She!  08  Co.);  The  J.E. 
and  LE.  Mabee  Founda- 
son  mc..  MaDae  rairoia- 
um  Corp 

North  Siv  Unkrersel,  Inc; 
OanM  W.  Gardner;  Milton 

a  Waidbaum  Co 

Sodeta  Fin- 
P.A.;  D.U. 
and  Gaorganna 
Howanl  (hustanJ «  wife); 
The  Dee  Howard  Co 

Wayne  Reedsr  Westsm 
HeeMh  Resources;  Dia- 
mond Benefits  Life  Insur- 
ance Co 

Wayra  Reeder,  Advenlisl 
System/Sun-toeK 
ire  Corp.;  Dia- 
mond Benefits  Lite  Insur- 
snoe  Co _ 

Kenneth  R.  Thomson:  The 
Poet  Hohlng  Co.,  toe,;' 
The  Poet  HoUtog  Co.  Inc.. 

Polysar  Energy  &  Chemical 
Corp.;  Savin  Corp.;  Savin 
Corp 

Donna  WoN  Cteigenrtrtdt, 
Nantucket  toduetoes.  Inc.:' 
Nantucket 
Corp 

Centel     Corp.;     Advanced 

T6l000fWfflUfllCJtl0fl8 

Corp.:  Advanced  Tele- 
corawunications  Corp 

Boston  Ventures  Limited 
Pamership  11;  Cokmnbia 
Pictures  EnterteinmenL 
Inc;  Cohnbie  PickJies 
Industries,  Inc..  Coimtbm 
Lady 

Irish  Life  Assurance  pic; 
Central  Life  AssurarKa 
Co.;  Intor-State  Assur- 
iCo 


PMNNa 


86-1463 

88-1491 

88-1492 

88-1404 
88-1496 

86-1488 
88-1341 

88-1445 

88-1451 

86-1452 

88-1475 
88-1506 

88-1517 
88-1532 

88-1533 
88-1537 
88-1539 

86-1543 

88-1546 

88-1548 
86-1551 


5/11/88 

5/11/88 

5/11/88 

5/11/88 
5/11/88 

5/12/88 
5/13/88 

5/13/88 

5/13/86 

5/13/88 

5/13/88 
5/13/88 

5/13/88 
5/13/88 

5/13/88 
5/13/88 
5/13/88 

5/13/88 

5/13/88 

5/13/88 
5/13/88 


Transactions  Granted  Early  Termina- 
tion Between:  5/3/88  and  5/13/88— 
Continued 


Nanw  of  acquiring  person; 
Name  of  acquired  person; 

PMNNa 

Pete 
Mffminttt- 

'    ed 

Pernod  Ricard  SA;  <3a- 
spare  P.  Ferro,  a  natural 
person;  Yoo-Hoo  Indus- 
tries, Inc - 

Saatchi  A  Saatchi  Ca  PLC; 
Nicholas  Costa:  CPC 
Delaware  Co.,  Irfc 

88-1557 

88-1561 

88-1574 

5/13/88 
5/13/88 

Durham  Corp.;  Kaufman 
and  Broad,  Inc.,  Sun  Life 
Insurance    Company    of 

5/13/88 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay.  Contact 
Representative,  Premerger  Notification 
Office,  Bureau  of  Competition.  Room 
301,  Federal  Trade  Commission. 
Washington.  DC  2058a  (202]  326-3100. 

By  direction  of  the  Ccmunisaion. 
Emily  H.  Rock. 
Secretary. 
[FR  Doc.  86-11440  Filed  S-20-88;  8:45  am] 

SaXINQ  CODE  S7SO-01-«I 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttw  Assistaiit  Secretary  for 
Planning  and  Evaluation 

Social  Services  PoUcyj  AppHcalione 
for  Grante;  Long  Term  Care  Reeearcti 

Pursuant  to  section  lllOA  of  the 
Social  Security  Act,  the  Assistant 
Secretary  for  Planning  and  Evaluation 
(hereafter  the  Assistant  Secretary]  is 
seeking  applications  for  research  in  the 
area  of  long  term  care  from  states, 
public  non-profit  and  for-profit 
organizations. 

A.  Type  of  Application  Requested 

This  announcement  seeks 
applications  for  projects  to  develop  and 
conduct  a  program  of  research  and 
analysis  pertaining  to  long  term  care  for 
the  functionally  impaired  elderly  and  for 
mentally  retarded  or  developmentally 
disabled  (MR/DD]  persons. 

A  subsidiary  objective  is  to  promote 
the  use  of  publicly  available 
Departmental  data  bases  in  long  term 
care.  Computerized  data  from  other 
sources  may  also  be  used.  However,  no 
new  data  collection  will  be  supported. 

The  Department  seeks  to  advance  the 
state  of  knowledge  principally  in  the 
following  issue  areas:  (a)  Long  term  care 
financing  (b)  catastrophic  burdens  on 
long  term  care  clients  (c]  long  term  care 
supply  and  demand  (d)  patterns  of 
service  use  and  client  outcomes  (e) 
nursing  homes  (f)  home  and  community- 


based  services  (g)  informal  caregiving 
and  (h)  characteristics  of  persons  with 
long  term  care  needs. 

These  issue  areas  may  be  combined 
and  other  areas  may  be  proposed  if  they 
are  dearly  demonstrated  to  be  relevant 
to  long  term  care.  The  following  sections 
list  the  kinds  of  questions  envisioned 
under  each  issue  area. 

1.  Issue  Areas 

a.  Long  Term  Care  Hnancing 

How  much  money  is  spent  from  what 
payment  sources  on  long  term  care  and 
how  is  it  distributed  among  variotu 
institutional  and  community  service 
modes?  How  will  this  change  over^he 
next  20-40  years  based  on  both  ciurent 
trends  and  alternate  assumptions 
regarding  mortality,  morbicUty.  and 
available  caregivers?  What  variations  in 
long  term  care  expenditures  exist  across 
states  and  what  accounts  for  them? 

What  are  projected  participation  rates 
and  public  and  private  expenditures  for 
long  term  care  based  on  alternate  policy 
scenarios,  e.g.  Medicaid  restructuring, 
comprehensive  entitiement,  growth  of 
private  insurtmce  and  tax  incentives? 
How  sensitive  are  long  term  care 
expenditures  to  various  cost-sharing 
options? 

b.  Catastrophic  Bimlens  on  Long  Tenn 
Care  Clients 

How  many  chronically  impaired 
persons  with  what  characteristics 
experience  financially  catastrophic 
health  and  long  term  care  expenditures? 
What  factors  result  in  catastrophic 
financial  burdens?  What  percent  of 
people  experience  catastrophic  home 
care  expenditures  as  opposed  to  nursing 
home  expenditures  and  what  are  their 
characteristics?  What  impact  do  high 
out-of-pocket  costs  have  on  Medicaid 
participation,  living  arrangements,  and 
the  quality  of  life  of  impaired  persons? 

Who  spends  down  to  Medicaid 
eligibility,  how  does  this  occur  and  what 
the  the  policy  implications?  In 
particular,  what  are  the  characteristics 
of  persons  who  spend  down  in  the 
community  and  in  nursing  homes?  How 
long  does  it  take?  What  proportion  of 
income  and  assets  are  applied  to 
Medicaid  service  costs?  Does  the  "spend 
down"  population  own  their  homes? 
What  is  the  value  of  such  homes  and 
what  happened  to  the  equity  in  their 
homes  prior  to  becoming  Medicaid- 
eligible? 

To  what  extent  can  high  out-of-pocket 
expenditures  be  reduced  by  private 
long-term  care  insurance?  What  is  the 
effect  on  out-of-pocket  expenditures  of 
such  private  financing  options  as 
continuing  care  retirement  communities. 
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home  equity  conversions,  employee 
benefit  options  for  retirees,  and  social 
health  maintenance  organizations?  Who 
are  likely  to  participate  in  these  various 
options?  What  are  the  effects  of 
projected  participation  rates  on  public 
programs? 

&  Long  Term  Care  Supply  and  Demand 

How  does  the  supply  of  nursing  home 
beds  and  community-based  services 
affect  the  use  of  these  types  of  care? 
How  will  the  demand  for  long-term  care 
services  be  affected  by  the  growth  of  the 
impaired  elderly  and  MR/DD 
populations?  What  factors  are 
associated  with  different  patterns  of 
service  use?  What  determines  the  ' 
decision  to  institutionalize  an         I 
individual?  | 

To  what  extent  are  long  term  care 
recipients  and  their  caregivers  aware  of 
available  services  and  financing 
options?  To  what  extent  are  long  term 
care  needs' being  met  satisfactorily  and 
what  service  gaps  persist?  What 
accounts  for  differences  in  costs  and 
prices  charged  among  institutional  and 
non-institutional  services? 

d.  Patterns  of  Service  Use  and  Client 
Outcomes  I 

Who  uses  long  term  care  services? 
What  characteristics  distinguish 
institutional  and  community  service 
users?  What  distinguishes  short-stay 
and  long-stay  nursing  home  residents? 
Can  this  pattern  of  service  use  be   - 
predicted  at  entry?  What  client       1 
outcomes  are  associated  with  different 
patterns  of  service  use?  What  accounts 
for  different  service  use  patterns  across 
states  and  localities?  What  is  the 
relative  impact  of  factors  like  supply, 
costs  and  user  characteristics  on  these 
patterns? 


e.  Nursing  Homes 

What  is  the  relative  impact  on  nursing 
home  use  of  such  factors  as:  (a)  Nursing 
home  bed  supply;  (b)  availability  of 
formal  community-based  services;  (c) 
patient  characteristics:  (d)  caregiver 
characteristics;  and  (e)  costs  of  services? 
In  light  of  these  (or  other)  factors,  how 
can  one  identify  target  groups  of  persons 
at  high  risk  of  nursing  home  placement? 
What  are  the  number  and 
characteristics  of  MR/DD  nursing  home 
residents  compared  to  functionary 
impaired  elderly  residents?  ' 

t  Home  and  Community-Based  Services 

Describe  the  types,  patterns  and  costs 
of  formal  community  service  use.  What 
are  the  characteristics  of  commuitity 
service  users?  What  are  the 
characteristics  of  service  provider  ! 
organizations  and  their  personnel? ; 


Under  what  conditions  can  lower  levels 
of  service  substitute  for  a  higher  level  pf 
care  (e.g.  homemaker  for  home  health 
services  or  board  and  care  settings  for 
nursing  home  care)?  What  variations  in 
conudunity  service  use  exist  by 
subgroups  of  long  term  care  recipients, 
geography  or  other  factors? 

Describe  the  role  of  case  management 
in  increasing  access  to  formal 
community  services.  Which  models  of 
case  management  appear  most  effective 
in  increasing  access,  assuring  quality 
and  controlling  costs? 

g.  Informal  Caregiving 

What  is  the  extent  of  informal 
caregiving?  Is  it  changing  over  time? 
How  does  the  availability  of  formal 
services  affect  the  sources,  types  and 
levels  of  informal  care  provided?  To 
what  extent  does  substitution  of  formal 
for  informal  care  occiu-?  What  are  the 
characteristics  of  caregivers  and 
recipients  associated  with  substitution? 
What  formal  services  do  informal 
caregivers  view  as  most  important? 

Wnat  are  the  characteristics  of 
informal  caregivers?  To  what  extent  is 
informal  caregiving  a  function  of  such 
factors  as  family  size,  geographic 
proximity,  income  and  etlmicity?  What 
can  be  projected  about  the  size  and 
characteristics  of  future  cohorts  of 
caregivers?  What  are  the  effects  of 
informal  caregiving  on  caregivers 
themselves,  e.g.  related  to  employment, 
income  social  activity  and  stress? 

h.  Characteristics  of  Persons  with  Long 
Term  Care  Needs 

How  many  people  with  what  health 
and  functional  characteristics  require 
long-term  care  services.  How  does  their 
status  change  over  time?  What  are  the 
rates  of  such  change?  How  does  the  long 
term  care  experience  of  current 
population  cohorts  compare  with  past 
cohorts  and  what  implications  does  this 
have  for  future  cohorts? 

How  are  the  impaired  elderly  and 
MR/DD  persons  distinguished  by 
subgroups,  based  on  such  factors  as  age, 
sex.  ethnicity,  marital  status  and  living 
arrangements?  What  are  the  incidence 
and  prevalence  of  different  kinds  of 
disabilities  and  functional  impairments 
for  such  subgroups? 

What  are  the  most  appropriate  ways 
of  measuring  functional  capacity, 
whether  physical  or  mental?  For 
example,  what  is  the  most  valid  and 
reliable  way  to  measure  performance 
imder  the  Activities  of  Daily  Living 
(ADL)  or  Instrumental  Activities  of 
Daily  Living  (lADL)?  In  what  way.  if 
any,  does  greater  longevity  affect  the 
onset  and  duration  of  health  and 
functional  limitations?  What  are  the 


implications  of  this  for  plaiming  long- 
term  care  services? 

What  types  of  living  arrangements 
characterize  people  with  long  term  care 
needs?  What  changes  in  living 
arrangements  occur  for  the  elderly  and 
MR/DD  population  over  time  and  what 
socio-economic  and  health 
characteristics  are  associated  with  these 
changes? 

2.  Critical  Elements 

Several  elen^ents  are  critical  to  the 
program  of  research  solicited. 

a.  Knowledge  of  Prior  Research 

Grantee  must  demonstrate  knowledge 
of  past  and  current  research  relating  to 
long  term  care.  This  includes  empirical 
studies,  surveys,  evaluations  of 
demonstration  projects  and  long  term 
care  modeling. 

b.  Policy-relevance 

The  applicant  should  indicate  how  the 
questions  to  be  investigated  will  yield 
results  relevant  to  national  long  term 
care  policy  and  program  development  in 
the  near  term. 

For  example,  there  is  concern  with 
alleviating  catastrophic  expenses  among 
the  elderly  for  long  term  care, 
particularly  through  private  Hnancing 
options.  A  research  project  that 
addressed  the  extent  and  distribution  of 
out-of-pocket  costs  for  long  term  care 
would  consequentiy  be  policy-relevant. 

c.  Familiarity  with  Departmental  and 
Other  Data  Bases 

The  applicant  should  demonstrate 
famiUarity  with  the  data  base(s) 
available  for  analysis  and  their 
applicability  to  the  applicant's  proposed 
research. 

The  principal  public  use  data  sets 
available  for  analysis  at  present  are  the 
1977  and  1985  Nursing  Home  Survey,  the 
1982-84  Long  Term  Care  Survey  and 
data  from  the  National  Long-Term  Care 
Channeling  Demonstration.  However, 
applicants  are  not  limited  to  these  data 
sources. 

In  addition  to  above-mentioned  data 
sets,  there  are  a  number  of  other  data    ' 
sources  that  can  be  considered.  These 
include,  but  are  not  limited  to:  (a) 
Decennial  Census  (b)  Current 
Population  Siuveys  (c)  Survey  of  Income 
and  Program  Participation  (SIPP)  (d) 
National  Medical  Care  Expenditure 
Survey  (e)  National  Medical  Care 
Utilization  and  Expenditure  Survey  and 
(f)  National  Health  Interview  Survey/ 
Supplement  on  Aging. 

Data  sets  from  States  and  from 
demonstration  projects  may  also  be 
used.  However,  their  relevance  to 


national  policy  concerns  must  be 
demonstrated. 

The  applicant  should  also  be  familiar 
with  data  bases  that  will  become 
available  in  the  biture  insofar  as  they 
may  permit  further  development  of  the 
applicant's  project  Examples  include 
.the  next-of-kin  file  from  the  1985 
National  Nursing  Home  Survey  and. 
over  the  longer  term,  the  National 
Medical  Expenditure  Survey. 

3.  Potential  Users 

Potential  users  of  the  research  include 
federal  and  state  officials  involved  in 
long  term  care  policy,  program 
development,  program  adminsitration 
and  financing.  Additionally,  research 
.findings  may  be  used  by  hospital  and 
nursing  home  administators,  social 
sevice  providers,  home  health  agencies, 
and  the  insurance  industry. 

*  Types  of  Projects  Excluded 

Applications  that  are  limited  to 
theoretical  development  will  not  be 
considered. 

Projects  Funded  Under  This 
Announcement  Are  Limited  To  Using 
Existing  Data  Sets  Available  in 
Computerized  Data  Files.  No  New 
Data  Collection  Will  Be  Permitted. 

5.  Content  and  Organization  of  the 
'Application 

The  application  must  begin  with  a 
cover  sheet  followed  by  the  required 
applcation  forms  and  an  abstract  of  the 
application  that  does  not  exceed  two 
siiigle-spaced  pages.  The  application 
may  not  exceed  25  double-spaced  pages. 
Eadi  application  should  indude  the 
background  and  significance  of  the 
issue,  the  specific  questions  to  be 
investigated,  the  data  sources  to  be 
used,  the  methodologies  proposed  for 
■conducting  the  investigation  and  the 
'  policy  issues  which  the  research  will 
help  illiminate. 

During  the  proposal  development 
stage,  the  technical  assistance  role  of 
the  Department  of  Health  and  Human 
Services  will  be  limited  exlusively  to 
clarifying  the  intent  of  this 
announcement.  Applicants  are  advised 
not  to  ask  for  feedback  on  (a)  choice  of 
topics  (b)  what  to  include  in  the 
application  and  (c)  likelihood  of  funding. 

B.  Applicable  Regulations 

1.  "Grant  Programs  Adminsitered  by 
the  Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation"  (45  GFR  Part 
63).  which  was  published  in  the  Code  of 

'  Federal  Regulations.  October  1. 198a 

2.  "Administration  of  Grants"  (45  CFR 
Parts  74). 


C.  Effective  Date  and  Duration 

1.  The  initial  grant  awards  pursuant  to 
this  aimouncement  are  expected  to  be 
made  by  September  30, 1988.  It  is 
expected  that  six  to  eight  grants  will  be 
made  by  that  date.  Additional  grants 
may  be  made  in  Fiscal  year  1989  if  funds 
become  available. 

2.  In  order  to  avoid  unnecessary 
delays  in  the  preparation  and  receipt  of 
applications,  this  notice  is  effective 
immediately. 

3.  AppUcants  may  present  a  woric  plan 
and  budget  covering  a  twelve  to  fifteen 
monthly  period.  After  the  initial  time 
period,  grants  may  be  refunded.    . 

D.  Statement  of  Funds  Availabla 

1.  A  total  of  $300,000  in  FY  88  funds 
has  been  set  aside  for  grants  to  be 
awarded  as  a  result  of  this 
announcement.  Organizations 
submitting  applications  may  propose  a 
project  at  the  dollar  level  they  consider 
appropriate. 

2.  Nothing  in  this  application  should 
be  construed  as  committing  the 
Assistant  Secretary  to  dividing 
available  funds  among  all  qualified 
applicants  or  to  make  any  award. 

Applicants  are  encouraged  to  seek 
additional  funds  from  other  sources  for 
their  project.  Applicants  should  discuss 
any- commitments,  plans  or  hopes  for 
additional  funds,  including  size  and 
sources.  If  successful  completion  of  a 
proposed  project  depends  on  outside 
funding.  ASPFs  funding  commitment 
will  be  made  contingent  on  evidence  of 
that  outside  funding. 

E.  Application  Processing 

1.  Applications  will  be  screened 
initially  for  relevance  to  the  needs 
identified  in  Section  A.  subsection  (1) 
through  (5).  If  judged  relevant  the 
application  wUl  then  undergo  review  by 
a  government  rview  panel,  possibly 
augmented  by  outside  experts. 

2.  Applications  will  be  judged  as  to 
eligibility,  quality  and  relevance, 
according  to  the  criteria  set  forth  in  item 
5. 

3.  A  rating  of  "unacceptable"  on  any 
individual  criterion  may  render  the 
entire  application  unacceptable. 
Applicants  should  therefore  make  sure 
that  all  criteria  are  fully  addressed. 

4.  AppUcations  shotild  be  as  concise 
as  possible,  consistent  with  the 
information  requirements  of  reviewers. 
Applications  should  be  limited  to  25 
double-spaced  typed  pages,  exclusive  of 
forms,  resumes,  and  budget.  They 
should  avoid  being  unduly  elaborate 
and  should  not  contain  voluminous 
supporting  documentation. 

5.  The  evaluation  of  applications  will 
be  carried  out  in  terms  of  the  following 


critieria.  The  weights  of  the  criteria  are 
shown  in  parentheses. 

a.  The  potential  usefulness  of  the 
objectives  and  anticipated  results  of  the 
proposed  project  for  providing 
individuals  and  organzations  and 
individuals  concerned  with  the  issues 
discussed  in  Section  A  with  improved 
bases  for  making  decisions  about  these 
issues.  (20  Points) 

b.  The  potential  usefulness  of  the 
proposed  project  for  the  advancement  of 
scientific  knowledge.  (15  Points) 

c.  Hie  clarity  of  the  statement  of 
objectives,  methods  and  anticipated 
results.  (15  Points) 

d.  The  appropriateness  and  soundness 
of  the  methodology,  including  research 
design,  statistical  techniques,  modeling 
strategies,  selection  of  data  and  other 
procedures.  (30  Points) 

e.  The  qualifications  and  experience 
of  the  project  personnel.  (20  Points] 

F.  Deadline  for  AppUcations 

The  deadline  for  applications  is  COB, 
Friday.  July  29. 196& 

Mailed  applications  may  be  sent  by 
U.S.  Postal  Service  or  a  conunercial 
carrier.  Applications  sent  by  U.S.  Postal 
Service  wiU  be  considered  to  be 
received  on  time  by  the  Grants  Officer  if 
the  application  is  sent  by  first  class, 
registered  or  certified  mail  not  later  than 
July  25, 1988  as  evidenced  by  the  U.S. 
Postal  Service  postmark  on  the  wrapper 
or  envelope  or  on  the  original  receipt 
from  die  Post  Office. 

Applications  sent  by  commercial 
carrier  will  be  considered  received  on 
time  by  the  Grants  Officer  if  sent  not 
later  than  Quly  25, 1988)  as  evidenced  by 
a  receipt  from  the  commercial  carrier. 

An  application  to  be  hand-delivered 
must  be  taken  to  the  Grants  Officer  at 
the  address  listed  below.  Hand- 
delivered  applications  will  be  accepted 
daily  between  9:00  am  and  4:30  pm. 
Washington,  DC  time,  except  Saturdays, 
Simdays  and  Federal  holidays. 
Applications  will  not  be  accepted  after 
close-of-business  on  (July  29, 1988). 

G.  DispositioD  of  AppUcations 

1.  On  the  basis  of  the  review  of  the 
application,  the  Assistant  Secretary  will 
either  (a)  approve  the  application  whole 
or  in  part:  (b)  disapprove  the 
application:  or  (c)  defer  action  on  the 
application  for  such  reasons  as  lack  of 
fiuids  or  need  for  further  review. 

2.  The  Assistant  Secretary  will  notify 
applicants  of  the  disposition  of  their 
application.  A  signed  notification  of  the 
grant  award  will  be  issued  to  the  person 
Usted  in  Block  4  of  the  application  to 
notify  the  applicant  of  the  approved 
award. 
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H.  AppBcatioD  ImtnictkNis  and  Fonu 

Copies  of  applications  should  be 
requested  from  and  submitted  to  the 
Grants  OfHcer.  Send  applications  by  the 
deadline  ta 

Mr.  Albert  A.  Cutino,  Grants  Officer, 
Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation,  U.S. 
Department  of  Health  and  Human 
Services,  Room  428-F,  200 
Independence  Avenue  SW..  I 

Washington,  DC  20201,  Mione:  202/ 
245-1794 

Questions  concerning  the  preceding 
information  should  be  submitted  to  the 
Grants  Officer  at  the  same  address. 
Neither  questions  nor  requests  for 
applications  should  be  submitted  after 
June  aa  1988.  | 

L  Federal  Domestic  Assistance  Catalog 

This  announcement  is  not  listed  in  the 
Federal  Domestic  Assistance  Catalog. 

J.  Intergovernmental  Review  of  Federal 
Programs 

This  announcement  is  not  subject  to 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  nor  its  implementing 
regulations  at  45  CFR  Part  lOa 

Date:  May  17. 1988. 

Robart  B.  Hefans, 

AaaJstant  Secretary  for  Planning  and 
Evaluation. 

[FK  Doc  88-11500  Filed  5-20-88: 8:45  am] 
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Alcohol,  Drug  AbMC.  and  Mental 
Health  Administration 

Committee  Meetings;  Correction 

AOENCV:  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration:  HHS. 
action:  Correction  notice. 

SUMMAfiv:  Public  notice  was  given  in  the 
Federal  Register  on  May  11, 1988, 
Volume  53.  No.  91,  on  page  16784  that 
the  Clinical  Biology  Subcommittee  of  the 
Psychopathology  and  Clinical  Biology 
Research  Review  Committee,  NIMH 
and  the  Psychosocial  and  Biobehavioral 
Treatments  Subcommittee  of  the 
Treatment  Development  and  | 

Assessment  Research  Review  ' 

Committee.  NIMH,  would  meet  at  the 
Linden  Hill  Hotel.  The  notice  is  being 
corrected  to  read  as  follows: 

The  Clinical  Biology  Subcommittee  of 
the  Psychopathology  and  Clinical 
Biology  Research  Review  Committee, 
NIMH,  will  meet  at  the  Bethesda 
Holiday  Inn,  8120  Wisconsin  Avenue. 
Bethesda,  MD  20814. 

The  Psychosocial  and  Biobehavioral 
Treatments  Subconmiittee  of  the 


Treatment  Development  and 
Assessment  Research  Review 
Committee,  NIMH,  will  meet  at  the 
Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue.  Chevy  Chase,  MD 
20815. 

All  other  information  for  these 
committees  remains  the  same. 
Peggy  W.  Cockrill. 

Committee  Management  Officer,  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration. 

Date:  May  17, 1968. 
[PR  Doc.  88-11427  Filed  5-20-88;  &-4S  am] 
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Center*  for  Disease  Control 

Cooperative  Agreements  for  PMot 
Demonstration  Projecta  for  the 
Prevention  of  Perinatal  Infection  With 
Human  Immunodeficiency  Virus  (HIV) 
and  Acquired  Immunodeficiency 
Syndrome  (AIDS);  Program 
Announcement  and  Notice  of 
Availability  of  Funds  for  Fiscal  year 
1988 

Introductioa 

The  Centers  for  CNsease  Control 
(CDC)  announces  the  availability  of 
funds  for  Fiscal  Year  1988  for 
cooperative  agreements  for  pilot 
demonstration  projects  to  prevent 
perinatal  infection  with  human 
immunodeficiency  virus  (HIV)  and 
Acquired.Immunodeficiency  Syndrome 
(AIDS).  Such  projects  may  be  either 
population-based  or  cohort-based. 

Authority 

These  projects  are  authorized  under 
the  Public  Health  Service  Act:  section 
301(a)  [42  U.S.C.  241(a)].  as  amended; 
section  311(b)  [42  U.S.C.  243(b)].  as 
amended;  and  section  318  [42  U.S.C. 
247c].  as  amended.  The  Catalog  of 
Federal  Domestic  Assistance  Number  is 
13.1ia 

Purpose 

The  purpose  of  this  program  is  to 
assist  selected  areas  with  substantial 
numbers  of  women  who  are  infected 
with  HIV  to:  (1)  Develop  an  effective 
population-based  program  to  prevent 
perinatal  transmission  of  HTV  infection, 
or  (2)  generate  information  needed  to 
develop  such  programs  through  suitable 
cohort-based  projects.  There  is  an 
urgent  need  to  develop  effective 
programs  to  prevent  pregnancies  among 
(and  further  HTV  transmission  by)  HIV- 
infected  women  and  women  at  high  risk 
of  HIV  infection.  AIDS  in  women  and 
children  has  occurred  among  minorities 
disproportionately  and  has  frequently 
been  associated  with  intravenous  drug 


abuse.  Successful  programs  will  need  to 
address  such  issues  and  will  require 
knowledge  about  accessing,  identifying, 
and  obtaining  the  participation  of  a 
conununity's  HIV-infected  women  and 
women  at  hi^  risk  of  HIV  infection  and 
will  equire  effective  strategies  which 
encourage  consistent  use  of 
contraception  among  these  women. 
Applications,  whether  population- 
based  or  cohort-based,  should  seek  to    , 
use  and  augment  rather  than  duplicate. 
AIDS  health  education/risk  reduction, 
counsehng  and  testing,  and  HTV- 
seroprevalance  surveillance  activities 
which  are  eligible  for  funding  through 
other  sources. 

Eligible  Applicants 

Eligible  applicants  for  both 
population-based  and  cohort-based 
studies  are  the  official  public  l^ealth 
agencies  of  States,  the  District  of 
Colimibia,  the  Commonwealth  of  Puerto 
Rico,  and  local  governments.  These 
applicants  are  encouraged  to  have 
health  care  providers  or  research  groups 
participate  in  the  program.  Eligible 
appUcants  for  cohort-based  studies  also 
include  accredited  Schools  of  Medicine, 
Osteopathy,  and  Public  Health.  All 
proposed  programs  must  be  located 
within  or  include  a  Standard 
Metropolitan  Statistical  Area  with  a 
minimum  of  25  cases  of  AIDS  among 
adult  women  meeting  the  CDC  case 
definition  and  reported  to  CDC  during 
the  calendar  year  1987. 

Cooperative  Activities 

A.  Recipient  Activities 

1.  Population-based  Projects 

a.  Obtain  community  participation — 
Community  input  should  be  obtained 
during  planning,  implementation,  and 
evaluation  of  the  program.  In  particular, 
participation  by  membera  of  black. 
Hispanic,  and  immigrant  conununities 
affected  by  the  program  should  be 
obtained. 

b.  Define  the  target  population —  ^ 
Suitable  populations  may  be  an  entire 
community  or  may  be  narrower,  such  as 
the  catchment  population  for  an 
obstetric  service  experiencing  perinatal 
HIV  infections.  However,  the  target 
population  should  be  deHned 
geographically  and  permit  a  population- 
based  evaluation  of  program 
effectiveness. 

c.  Develop  methods  to  identify,  and 
obtain  the  participation  of  infected 
women  in  the  defined  community — ^A 
plan  should  be  developed  and 
implemented  to  identify  the  sub- 
populations  of  women  at  riidc  for  HIV  in 
the  commimify  and  to  recruit  and 


provide  service  to  the  HIV-infected 
Women  from  these  epidemiologicaily 
important  sub-populations. 

d.  Coordinate  with  existing  outreach 
activities — Applicants  should 
collaborate  with  existing  outreach 
programs  to  identifiy  and  recruit  the 
participation  of  female  intravenous  drug 
users,  if  such  women  constitute 
important  sub-populations  of  the 
community's  HTV-infected  women  or 
women  at  high  risk  for  HIV  infection. 

e.  Develop  strategies  to  assist  women 
to  reduce  their  risk  of  HIV  transmission 
or  acquisition,  and  for  those  who  desire 
to  avoid  pregnancy — ^Devise  and 
implement  creative  and  effective 
methods:  (1)  To  educate  and  counsel 
HIV-infected  women  and  women  at  high 
risk  of  becoming  infected  concerning 
pregnancy  prevention,  (2)  to  effect 
behavioral  changes  among  these  women 
relating  to  intravenous  drug  abuse  or 
sexual  practices  that  reduce  their  risk  of 
HTV  transmission  or  acquisition,  and  (3) 
to  increase  among  those  women  the 
prevalence  of  effective  contraceptive 
use,  especially  those  contraceptives 
which  are  effective  against  transmission 
of  HTV  to  sex  ptu-tners. 

f.  Evaluate  attitudes  and  perceptions 
among  women  at  high-risk  for  perinatal 
transmission — Samples  of  HTV-infected 
women,  HIV-negative  women  at  high 
risk  for  HTV  infection,  and  women  who 
have  delivered  a  child  who  was  infected 
or  developed  AIDS  should  be  evaluated 
by  social  scientists  for  attitudes  and 
perceptions  related  to  perinatal 
transmission.  These  samples  should 
include  women  who  are  not  likely  to  be 
enrolled  in  the  program  and  whose 
evaluations  may  require  Held 
assessment.  The  evaluation  should 
address,  but  not  be  limited  to,  their 
values,  attitudes  and  beliefs  concerning 
pediatric  AIDS,  contraception, 
pregnancy,  and  the  meaning  and 
importance  of  motherhood,  considering 
sociodemographic  parametera. 

g.  Evaluate  program  effectiveness — 
Evaluate  the  effectiveness  of  the 
program  by  determining  the  HIV 
seroprevalence  at  delivery  among 
women  from  the  target  community,  using 
data  obtained  from  the  surveillance  of 
HTV  antibody  in  newborn  heelstick  or 
cord  blood  specimens;  identify,  if 
possible,  a  "control"  communify  so  that 
the  effects  of  the  program  can  be 
distinguished  from  ecologic  trends. 

h.  Evaluate  strategies  and  operational 
aspects  of  program — ^Develop  systems  to 
monitor  Effectiveness  of  strategies  to 
educate  wmnen  about  perinatal 
transmission  of  HTV  infection; 
behavioral  changes  relating  to 
intravenous  drug  abuse  or  sexual 
practices  that  reduce  risk  of  HTV 


transmission  among  those  enrolled; 
consistency  of  effective  use  of 
contraception  among  women  enrolled  in 
the  program;  pregnancies  among  those 
enrolled;  rates  of  follow-up; 
effectiveness  of  the  program  in 
accessing  women  in  the  sub-populations 
at  risk  for  HIV  infection;  and  other 
measures  of  interest 

i.  Participate  in  the  transfer  of 
information  and  methods  developed  in 
this  program  to  other  States  and 
communities. 

2.  Cohort-based  Project 

a.  Obtain  community  participation — 
Communify  input  should  be  obtained 
during  planning,  implementation,  and 
evaluation  of  the  program.  In  particular, 
participation  by  members  of  black. 
Hispanic,  and  immigrant  communities 
affected  by  the  program  should  be 
obtained. 

b.  Define  the  target  population — ^The 
cohort(s),  whether  hospital-based, 
clinic-based,  or  constructed  in  another 
manner,  should  consist  of  HIV-infected 
women  or  women  at  high-risk  of 
acquiring  the  infection.  There  should  be 
minimal  use  of  these  funds  for 
identifying  these  HTV-infected  or  high- 
risk  women.  The  applicant  should 
describe  the  sub-populations  of  women 
in  the  community  who  are  at  risk  for 
HTV  infection  and  pregnancy,  in  terms  of 
size  and  demographic  parameters,  and 
describe  how  the  cohori(s]  is  related  to 
those  sub-populations. 

c.  Develop  strategies  to  assist  women 
at  risk  who  desire  to  avoid  pregnancy 
and  to  reduce  their  risk  of  HIV 
transmission  or  acquisition — Devise  and 
implement  creative  and  effective 
methods:  (1)  To  educate  and  counsel 
HIV-infected  women  and  women  at  high 
risk  or  becoming  infected  concerning 
pregnancy  prevention.  (2)  to  increase 
among  those  women  the  prevalence  of 
effective  contraceptive  use.  and  (3)  to 
effect  behavioral  changes  among  these 
women  relating  to  intravenous  drug 
abuse  or  sexual  practices  that  reduce 
their  risk  of  HIV  transmission  or 
acquisition. 

d.  Evaluation  of  attitudes  and 
perceptions  among  women  at  high-risk 
for  perinatal  transmission — Samples  of 
HIV-infected  women,  HTV-negative 
women  at  high  risk  for  HIV  infection, 
and  women  who  have  delivered  a  child 
who  was  infected  with  HTV  or 
developed  AIDS  should  be  evaluated  by 
social  scientists  for  attitudes  and 
perceptions  related  to  perinatal 
transmission.  These  samples  should 
include  women  who  are  not  likely  to  be 
enrolled  in  the  program  and  whose 
evaluations  may  require  field 
assessment.  The  evaluation  should 


address,  but  not  be  limited  to,  their 
perceptions  concerning  pediatric  AIDS 
and  attitudes  toward  contraception, 
pregnancy  and  the  meaning  and 
importance  of  motherhood,  considering 
sociodemographic  parameters. 

e.  Evaluation  of  strategies  and 
operational  aspects  of  program — 
Develop  systems  to  monitor 
Effectiveness  of  strategies  to  educate 
women  about  perinatal  transmission  of 
HTV  infection;  consistency  of  effective 
use  of  contraception  among  women 
enrolled  in  the  program;  pregnancies 
among  those  enrolled;  behavioral 
changes  relating  to  intravenous  drug 
abuse  or  sexual  practices  that  reduce 
risk  of  HIV  transmission  among  those 
enrolled;  rates  of  follow-up;  and  other 
measures  of  interest 

f.  Develop  methods  to  transfer 
information  and  methods  developed  in 
this  program  to  other  States  and 
communities. 

To  the  extent  that  the  recipient 
engages  in  information  collection 
through  questionnaires,  survey  forms,  or 
any  related  means,  there  shall  be  no 
review  of  such  forms  or  the  information 
collection  design  by  CDC  or  another 
Federal  agency.  However,  recipients 
may  request  technical  consultation  from 
CDC. 

B.  CDC  Activities 

1.  Provide  consultation  and  technical 
assistance  in  planning,  operating,  and 
evaluating  activities  for  preventing  the 
perinatal  transmission  of  HIV  infection 
and  AIDS. 

2.  Provide  current  scientific 
information  regarding  national  program 
strategies  for  such  prevention. 

3.  Provide  assistance  in  data 
management  and  analysis. 

4.  Participate  in  the  analysis  of  data 
gathered  from  program  activities  and  the 
reporting  of  results. 

5.  Assist  in  the  transfer  of  perinatal 
prevention  information  and  methods 
developed  in  this  program  to  other 
States  and  communities. 

Availabilify  of  Funds 

Approximately  $5,300,000  is  available 
in  Fiscal  Year  1988  of  which  $1,300,000  is 
available  to  fund  up  to  two  continuation 
cooperative  agreements  and  $4,000,000 
is  available  to  fund  up  to  eight  new 
cooperative  agreements.  It  is  expected 
that  the  average  award  for  new 
cooperative  agreements  will  be  $500,000, 
ranging  from  $200,000  to  $1,500,000. 

It  is  expected  that  new  cooperative 
agreements  will  begin  on  or  about 
September  1, 1988,  and  will  be  funded 
for  12  months  in  a  1-5  year  project 
period;  population-based  projects  may 
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be  3-5  yean,  cohort-baaed  projects  2-3 
years.  Funding  estimatea  outlined  above 
may  vary  and  are  subject  to  change. 

UseofF^inds  I 

Funds  may  be  expended  for  written 
materials,  pictorials,  audiovisuals, 
questionnaires  or  survey  instruments, 
and  educational  group  sessions  related 
to  AIDS  risk  reduction  if  approved  in 
accordance  with  the  guidance        j 
document  CONTENT  OF  AIDS- 
RELATED  WRTITEN  MATERIALS. 
PICTORL\LS,  AUDIOVISUALS.    , 
QUESTIONNAIRES.  SURVEY       I 
INSTRUMENTS,  AND  EDUCATIONAL 
SESSIONS  OANUARY 1988). 

Funds  may  be  used  to  support    | 
personnel  and  purchase  supplies  and 
services  directly  related  to  planning, 
organizing,  and  conducting  the  program 
described  in  this  announcement 
Requests  for  direct  assistance  (Le..  "in 
lieu  of  cash")  for  personnel,  supplies, 
and  other  forms  of  direct  assistance  will 
be  considered. 

Funds  may  not  be  used  to  pay  for 
clinical  treatment  costs.  Funds  to 
support  testing  for  identifying  HTV* 
infected  women  should  not  duplicate 
existing  CDC-funded  counseling  and 
testing  activities  and  should  be 
coordinated  with  State  and  localljrt 
funded  efforts. 

Confidentiality 

In  accordance  with  section  318(e)(S)  of 
the  PnWic  Health  Service  Act  (42  U.S-C 
247c(e)(5)),  all  information  obtained  in 
connection  with  the  examination,  care, 
or  services  provided  to  any  individual 
under  any  program  which  is  being 
carried  out  with  a  cooperative 
agreement  made  under  this  ' 

announcement  shall  not  without  such 
individual's  consent  be  disclosed 
except  as  may  be  necessary  to  provide 
services  to  him/her  or  as  may  be 
required  by  a  law  of  a  State  or  political 
subdivision  of  a  State.  Information 
derived  from  any  such  program  may  be 
disclosed:  (A)  In  summary,  statistical,  or 
other  form,  or  (B)  for  clinical  or  research 
purposes,  but  only  if  the  identity  of  the 
individuals  diagnosed  or  provided  care 
under  such  program  is  not  disclosed. 


Reporting  Requirements 

Annual  financial  status  reports  are 
required  no  later  than  90  days  after  the 
end  of  each  budget  period.  Final 
financial  status  and  performance  reports 
are  required  00  days  after  the  end  9f  a 
project  period. 

Other  Requirements 

Redpioits  must  comply  with  the 
document  Utled:  CONTENT  OF  AIDS- 
RELATED  WRITTEN  MATERLUa 


PICTORIALS.  AUDIOVISUALS. 
QUESTIONNAIRES.  SURVEY 
INSTRUMENTS,  AND  EDUCATIONAL 
SESSIONS  OANUARY  1988)  (53  FR 
6034,  FEBRUARY  2a  1968). 

Review  and  Evaluatioo  Criteria 

A.  Competing  AppUcatioiw 

Competing  applications  will  be 
reviewed  and  evaluated  according  to  the 
following  criteria: 

1.  Population-based  Projects 

a.  Magnitude  ofthepmbJeai  (5  points) 

b.  Understanding  the  problem  (5  points) 
c  Participation  by  the  community  [5 

points) 

d.  Defining  the  target  population  and 

accessing  HIV-infected  women  (15 
points) 

e.  Coordination  with  existing  outreach 

activities  and  other  relevant  AWS- 
related  activities  (10  points) 

f.  Strategies  to  increase  effective  use  of 

contraception  among  women  in  the 
program  (10  points) 

g.  Evaluation  of  attitudes,  perceptions. 

and  values  (10  points) 
h.  Strategies  to  reduce  the  risk  of  HIV 

transmission  or  acquisition  (5 

points) 
L  Ability  to  measure  seroprevalence  at 

delivery  (10  points) 
j.  Evaluation  of  intervention  strategies 

and  efforts  to  access  targeted 

women  (15  points) 
k.  Personnel  (10  points) 

2.  Cohort-based  Projects 

a.  Magniture  of  the  problem  (10  points) 

b.  Understanding  the  problem  (5  points) 

c.  Participation  by  the  community  (10 

points] 

d.  Defining  the  target  population  (10 

points] 

e.  Strategies  to  increase  effective  use  of 

contraception  among  women  in  the 
program  (15  points) 

f.  Evaluation  of  attitudes,  perceptions, 

and  values  (10  points] 

g.  Strategies  to  reduce  the  risk  ofHTV 

transmission  or  acquisition  (5 

points] 
h.  Evaluation  of  intervention  strategies 

(15  points) 
L  Personnel  (10  points) 
j.  Coordination  with  other  relevant 

AIDS-related  activities  (10  points) 
Applications  will  also  be  reviewed 
according  to  the  extent  to  which  the 
budget  request  is  cleariy  explained, 
adequately  justified,  reasonable,  and 
consistent  with  the  intended  use  of 
cooperative  agreement  funds. 

In  funding  approved  applications, 
consideration  vrill  be  given  to  the 
distribution  of  projects  among  high 
morbidity  areas  and  the  variety  of  target 


populadons.  risk  factors,  and  types  of 
interventions  addressed.  In  any  one 
SMSA.  only  one  popalation-based 
project  will  be  selected  for  funding. 

B.  Noncompeting  Continuation 
Applications 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  the  following  criteria: 

1.  Degree  to  whidi  the 
accomplishments  of  the  prior  budget 
period  demonstrate  that  the  applicant  is 
meeting  its  objectives. 

2.  Extent  to  which  any  new  or  revised 
objectives  are  realistic  specific, 
numerically  measurable,  and  Ume- 
phased  and  the  extent  to  which  the 
methods  described  will  clearly  lead  to 
achievement  of  these  objectives: 

3.  Extent  to  which  the  evaluation  plan 
will  allow  management  to  monitor 
whether  performance  is  of  acceptable 
quality,  die  methods  are  effective,  and 
the  activities  are  having  an  impact 

4.  Extent  to  which  the  budget  request 
is  cleariy  explained,  adequately 
justified,  reasonable,  and  consistent 
with  the  intended  use  of  cooperative 
agreement  funds. 

Application  Submission 

The  original  and  two  copies  of  the 
application  must  be  submitted  to  Nancy 
Mdger,  Grants  Management  Officer, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control,  255  East  Paces 
Ferry  Road,  NE.,  Room  300,  Mailstop 
B14,  Atianta,  GA  30305,  on  or  before  July 

15,  igea 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadUne  if 
they  are  either 

A.  Received  on  or  before  the  deadline 
date,  or 

E  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  firom  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  1.  A.  or 
B.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current  competition 
and  will  be  returned  to  the  applicant 

Other  Review  Requirements 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Otder  12372, 
Intergovernmental  Review  of  Federal 
Programs. 


Where  To  Obtain  Addidonal 
Infonnation 

'    Information  on  application 
procedures,  copies  of  application  forms, 
.and  other  material  may  be  obtained 
from  Marsha  Jones,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control,  255  East  Paces 
Ferry  Road.  NE.,  Room  300.  Mailstop 
E14,  Atianta,  Georgia  30305,  or  by 
calling  (404)  842-€575  or  FTS  236-6575. 

Technical  information  may  be 
obtained  from  Dr.  Stuart  M.  Berman, 
Division  of  Sexually  Transmitted 
Diseases.  Centers  for  Disease  Control, 
(404)  639-2570,  or  FTS  236-2570. 

Dated:  May  16, 1988. 
Robert  L  Foster, 

Acting  Director,  Office  of  Program  Support, 

•Centers  for  Disease  Control. 

(FR  Doc.  88-11468  Filed  5-20-88;  8:45  am] 
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Board  of  Scientific  Counselors, 
National  Institute  for  Occupational 
Safety  and  Health;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(I»ub.  L.  92-463),  the  Centers  for  Disease 
Control  (CDC)  announces  the  following 
National  Institute  for  Occupational 
Safety  and  Healtii  (NIOSH)  committee 
meeting,  which  will  be  open  to  the 
public,  limited  only  by  the  space 
available: 

The  NIOSH  Board  of  Scientific  Counselors 
Subcomminee  for  Sdentific  Review  of 
Notification  for  Retrospective  Cohort 
Mortality  Studies 

Date:  June  7-8, 1988. 

Place:  Conference  Room  C,  Alice  Hamilton 
Laboratory,  5555  Ridge  Avenue,  Cincinnati, 
Ohio  45226. 

Time  8:30  a.m.  to  5:00  p.m..  each  day. 

Contact  Person:  Craig  Withers,  Acting 
Director.  NIOSH  Washington  Office,  HHH 
Building— Room  714B,  200  independence 
Avenue.  SW..  Washington,  DC  20201, 
Telephones:  Commercial— 202/472-7134;  FTS 
202/472-7134 

Purpose:  NIOSH  has  developed  a  set  of 
draft  documents  summarizing  its  evaluation 
of  candidate  epidemiologic  studies 
(retrospective  cohort  mortality  studies)  for 
individual  worker  notification.  These 
documents,  called  Worker  Notification 
Profiles,  reflect  NIOSH's  application  of 
guidelines  developed  by  this  Board  of 
Scientific  Counselors  Subcommittee. 

The  Director  of  NIOSH,  consistent  with  the 
charter  of  the  NIOSH  Board  of  Scientific 
Counselors,  seeks  the  advice  of  the  Board 
and  its  review  of  this  set  of  Profiles  to 
evaluate  NIOSH's  application  of  the  Board's 
guidelines. 


Dated:  May  18, 1988. 
Qvin  Hilyar,  • 

Associate  Director  for  Policy  Coordination, 

Centers  for  Disease  Control. 

[FR  Doc.  88-11592  Filed  5-20-88;  8:45  am] 

BIUJNO  COOC  41tO-1»-M 


National  Institutes  of  Health 

Acquired  Immunodeficiency  Syndrome 
Program  Advisory  Committee;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Acquired  Immunodeficiency  Syndrome 
Program  Advisory  Committee  on  July  12, 
1988,  at  die  National  Instihites  of 
Health,  Bethesda,  Maryland.  "The 
meeting  will  take  place  from  8:30  a.m.  to 
4:30  p.m.  on  July  12,  in  Building  31, 
Conference  Room  10,  C  Wing.  The 
meeting  will  be  open  to  the  public. 

The  purpose  of  the  meeting  is  to 
discuss  the  progress,  obstacles  and 
opportunities  in  the  development  and 
testing  of  human  immunodeficiency 
virus  vaccines. 

Dr.  Jay  Moskowitz,  Associate  Director 
for  Science  Policy  and  Legislation, 
National  Institutes  of  Health,  Shannon 
Building,  Room  137,  Bethesda,  Maryland 
20892,  (301)  496-3152,  will  ftimish  the 
meeting  agenda,  rosters  of  Committee 
members  and  consultants,  and 
substantive  program  information  upon 
request. 

Date:  May  17. 198& 
Betty ).  Beveridga, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  8&-11441  Filed  5-20-88;  8:45  am] 

BILUNO  CODE  4140-01-4I 


National  Heart,  Lung,  and  Blood 
InAitute;  Sickle  Cell  Disease  Advisory 
Committee;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Sickle 
Cell  Disease  Advisory  Committee, 
Division  of  Blood  Diseases  and 
Resources,  National  Heart  Lung,  and 
Blood  Institute,  June  17, 1988.  The 
meeting  will  be  held  at  the  National 
Institutes  of  Health,  Building  31, 
Conference  Room  8,  C-Wing,  Bethesda, 
Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
public  from  9  a.m.  to  5  p.m.,  to  discuss 
recommendations  on  the 
implementation  and  evaluation  of  the 
Sickle  Cell  Disease  Program. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Ms.  Terry  Bellicha,  Chief, 
Communications  and  Public  Information 
Branch  National  Heart,  Lung,  and  Blood 
Institute,  National  Institutes  of  Health, 


Building  31,  Room  4A21,  (301)  496-4236, 
will  provide  a  summary  of  the  meeting 
and  a  roster  of  the  Committee  members 
upon  request 

Dr.  Clarice  D.  Reid,  Chief,  Sickle  Cell 
Disease  Branch,  Division  of  Blood 
Diseases  and  Resources.  NHLBI,  Federal 
Building,  Room  508,  (301)  496-6931,  will 
furnish  substantive  program 
information. 

(Catalog  of  Federal  Demestic  Assistance 
Program  No.  13.839.  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 

Dated:  May  16. 198& 
Betty ).  Beveridge, 

Committee  Management  Officer,  NIH.. 
[FR  Doc.  88-11442  Filed  5-20-88;  8:45  am] 

BIUJNQ  COOE  4140-01-II 


Department  of  ttte  Interior 
Bureau  of  Land  Management 

[AZ-020-0e-4212-13;  A-23306] 

Realty  Action;  Exchange  of  PubHc 
Lands.  Maricopa  and  Pinal  Counties, 
AZ 

The  following  described  public  lands 
are  being  considered  for  disposal  by 
exchange  pursuant  to  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976, 43  U.S.C.  1716: 

Gila  and  Salt  River  Meridian.  Arizona 

T.  1.  N..  R.  3  W., 

Sees.  3  and  7. 
T.  1.  N.,  R.  4  W., 

Sees.  1, 11, 12, 13  and  14. 
T.  1.  N.,  R.  5  W., 

Sec.  27 
T.  2.  N.,  R.  3  W., 

Sees.  4,  5,  8,  9, 14. 15. 17. 18. 19,  20,  21,  22, 
26,  27,  28.  29.  33.  34  and  35. 
T.  2.  N..  R.  4  W., 

Sec.  1. 
T.  2.  N..  R.  5  W., 

Sec.  36. 
T.  3.  N.,  R.  4  W., 

Sees.  1, 11, 12, 13, 14, 24,  25  and  36. 
T.  1.  S..  R.  2  W., 

Sees.  8, 9,  30,  31,  32  and  36. 
T.  1.  S.,  R.  3  W., 

Sees.  24.  25.  31  and  32. 
T.  1.  S..  R.  4  W.. 

Sees.  35  and  36. 
T.  2.  S..  R.  1  W., 

Sees.  2. 11. 12,  25,  28,  27,  34  and  35. 
T.  2.  S.,  R.  2  W., 

Sees.  5,  6, 18,  28  and  33. 
T.  2.  S..  R.  3  W., 

Sees.  5, 6, 7, 8, 17, 18  and  19. 
T.  2.  S.,  R.  4  W., 

Sees.  1, 11, 12, 13  and  14. 
T.  3.  S..  R.  1  W.. 

Sees.  1.  3.  4. 11. 12, 13, 14.  21.  22,  23,  24,  25, 
26.  27.  28.  33.  34,  35  and  36. 
T.  4.  S.,  R.  1  E., 

Sees.  1. 3. 6.  7. 0. 10, 11, 12, 13.  34  and  35. 


V 
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T.&&.R.1B.. 

Sees.  2.  3.  la  11. 13. 15. 22. 23, 24. 2S.  27. 34. 
35aQd3& 
T.  6.  S.,  R.  1  K.. 

Sees.  2, 3.  la  11. 12. 13. 14. 24. 25, 28. 35  and 
36. 
T.  7.  S..  R.  1  E. 

Sees.  1. 2. 3, 5  and  6. 
T.  5.  &.  R.  2  B.. 

Sees.  5. 6,  7. 8. 9, 19,  29, 3a  31. 32. 
T.  6.  S.,  R.  2  E., 

Sees.  5,  6.  7. 17,  la  19.  2a  21.  28.  29,  30.  31, 
32  and  33. 
T.  7.  S..  R.  2  R. 

Sees.  4, 5  and  8. 
T.  7.  S..  R.  3  E., 

Sees.  3,  4  and  5. 

Comprising  72,221.78  acres,  more  of  less. 

Final  detennination  on  disposal  will 
await  completion  of  an  environmental 
analysis. 

In  accordance  with  the  regulations  of 
43  CFR  2201.1(b),  publication  of  this 
Notice  will  segregate  the  affected  public 
lands  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  subject  to  valid  existing  rights,  but 
not  the  mineral  leasing  laws  or  &om 
exchange  pursuant  to  the  Federal  Land 
Policy  and  Management  Act  of  1976. 

Segregation  of  the  above-described 
lands  shall  terminate  upon  issuance  of  a 
document  conveying  such  lands  or  upon 
publication  in  the  Federal  Register  of  a 
notice  of  termination  of  the  segregation; 
or  the  expiration  of  two  years  from  the 
date  of  publication,  whichever  occurs 
first  This  Notice  supercedes  and 
replaces  any  existii^  NORA's  on  the 
previously  described  public  lands,  but 
does  not  replace  IL  Application  A- 
17000-Z. 

For  a  period  of  forty-five  (45)  days, 
interested  parties  may  submit  comments 
to  the  District  Manager,  Phoenix  District 
Office,  2015  West  Deer  Valley  Road. 
Phoenix,  Arizona  65027. 

Date:  May  17, 1988. 
Henri  R.  BiaaoD. 
District  Manager. 

[FR  Doc  88-11460  Filed  5-20-88;  8:45  ap] 
BHJJNO  cone  431«-a»« 


[CA-0KHM-S440-ZBAD,  CA  20933] 

Realty  Action;  HoncompetWhre  Sale  of 
PuMc  Land  in  Kem  CoiRity.  CA 

AOENCv:  Borean  of  L«nd  Management. 
Interior.  ^ 

ACTKNC  Notice  of  realty  actioa 
noncompetitive  sale  of  public  land  CA 
20933. 


:  The  foUowing  described 
lands  have  been  examined  and 
identified  as  suitable  for  disposal  by 
sale  under  section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 


1976  (90  Stat  2750;  43  U.S.C  1719)  at  the 
a|}praised  fair  market  value. 

ML  DUblo  Mflridian 

T.2SSL.RJ0B, 
Sec  34,  N4.S.  5009. 

Containing  15.01  acres,  more  or  less. 
Appraised  value:  Sll.SOO.Oa 

The  land  is  being  offered  to  the 
County  of  Kem  by  direct  sale  at  the 
appraised  fair  maricet  value.  No  other 
bids  or  bidders  will  be  considered.  The 
land  is  proposed  for  inclusion  in  the 
Bakersfield  Metropolitan  landfill  to  be 
developed  by  the  County  of  Kem.  The 
land  is  not  required  for  any  Federal 
purpose,  and  is  difficult  and  uneconomic 
to  manage  as  public  land  due  to  its 
isolation  and  lack  of  legal  access. 
Disposal  would  best  serve  the  public 
interest  and  is  consistent  with  the 
Bureau's  land  use  planning  documents. 

Patent  terms  and  conditions  will  be  as 
follows: 

1.  A  reservation  to  the  United  States 
for  a  right-of-way  for  ditches  or  canals 
imder  the  Act  of  August  30. 1800  (28 
StaL  391, 43  U.S.C.  945). 

A  bid  on  the  parcel,  along  with  an 
additional  $50  fee,  will  constitute 
application  for  conveyance  of  those 
mineral  interests  offered  under  the 
authority  of  section  20e(b)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C  1719  (b)). 

Reservation  of  the  mineral  estate 
would  interfere  with  the  sanitary  landfill 
development  The  mineral  interests 
applied  for  have  nominal  mineral  value. 

The  designated  bidder.  County  of 
Kem.  will  be  required  to  submit 
payment  of  the  fair  maricet  value  plus 
the  $50  mineral  estate  conveyance  fee  to 
the  Bureau  office  at  4301  Rosedale 
Highway,  Bakersfield,  California. 
Payment  will  be  by  cash,  money  order, 
certified  check,  or  cashiers  check. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  above 
public  lands  from  the  operation  of  the 
public  land  laws,  including  the  mining 
laws  and  mineral  leasing.  The 
segregative  effective  will  end  upon 
issuance  of  patent  or  270  days  from  the 
date  of  publication  in  the  Federal 
Register,  wdiichever  occurs  first 
FOR  RJRTHCll  MIPOmiATKM  CONTACT: 

Bureau  of  Land  Management  Caliente 
Resource  Area  Office.  4301  Rosedale 
Hwy.  Bakersfield.  California  93306;  (805) 
861-4236. 

DATE:  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Area  Manager. 
Calieate  Resource  Area  Office,  Bureau 
of  Land  Management  at  die  above 
address.  Any  adverse  commenta  will  be 


reviewed  by  tke  DtMrict  Meneger,  who 
may  sustain,  vacate  or  modify  this  realty 
action.  In  the  absence  of  any  action  by 
the  District  Mana^ar,  this  realty  action 
will  become  the  final  determination  of 
the  Department  of  Interior. 

Date:  May  9, 1988. 
DMME.Vai]«lm. 

Acting  Caliente  Resource  Area  Manager. 
[FR  Doc  88-11183  FUed  S-20-48:  8:45  am] 

BtUMO  OOOC  4Sie-4»-M 

[CA-010-0S-4212-14;  CA  20181;  CA  20112] 

Realty  Action;  Noncompetitive  Sale  of 
Public  Land  in  Tulare  County,  CA 

agency:  Bureau  of  Land  Management 
Interior. 

ACnON:  Notice  of  realty  action, 
noncompetitive  sale  of  public  land  CA 
20181.  20162.. 

summary:  The  following  described 
lands  have  been  examined  and 
identified  as  suitable  for  disposal  by 
sale  under  section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (90  Stat.  2750;  43  U.S.C.  1713)  at  the 
appraised  fair  market  value. 

MtOialiioMaridiaa 

T.17S.,  R.  29E. 
Sec  9,  Lot  5  (Parcel  #l-jnS  acres-CA 

20181); 
Sec  a  Lot  8  (Parcel  #2-1.45  acre»-CA 

20182). 

Parcel  #1  is  being  offered  to  Ben  and 
Louise  Prusek  by  direct  sale  at  the 
appraised  fair  market  value.  Parcel  #2  is 
being  offered  to  John  and  Nadine 
Thompson.  No  other  bids  or  bidders  will 
be  considered.  The  land  sale  is  needed 
to  resolve  longstanding  tide  and  survey 
problems  in  the  area  and  to  resolve  an 
unauthorized  use.  The  land  is  not 
required  for  any  Federal  purpose. 
Disposal  would  best  serve  the  public 
interest  and  is  consistent  with  the 
Bureau's  land  use  planning  documents. 

Patent  terms  and  conditions  will  be  as 
follows: 

1.  A  reservation  to  the  United  States 
for  a  right-of-way  for  ditches  or  canals 
under  die  Act  of  August  30. 1890  (26 
Stat  391. 43  U.S.C.  945).  . 

A  bid  on  the  parcel,  along  with  an 
additional  $50  fee.  will  constitute 
appUcation  for  conveyance  of  those 
mineral  interests  offered  under  the 
authority  of  sectioa  200(b)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C1719  (b)). 

The  mineral  interests  being  offered 
have  no  knoem  miiieral  value. 

The  designeted  bidder  will  be 
required  to  submit  payment  of  the  fair 
market  value  phis  die  $50  mineral  estate 


.conveyance  fee  to  the  Bureau  office  at 
4301  Rosedale  Hi^may.  Bakersfield. 
California.  Payment  will  be  by  cash, 
money  order,  certified  check,  or  cashiers 
check. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  above 
public  lands  bom  the  operation  of  the 
public  land  laws,  including  the  Qiining 
laws  and  mineral  leasing.  Tlie 
segregative  effect  will  end  upon 

■  issuance  of  patent  or  270  days  bom  the 
date  of  publication  in  the  Federal 
Register,  whichever  occurs  first 
FOR  FURTHER  INFORMATION  CONTACT. 
Bureau  of  Land  Management  Caliente 
Resource  Area  Office,  4301  Rosedale 
Hwy.  Bakersfield.  California  93308;  (805) 
861-4236. 

DATE:  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Area  Manager, 
Caliente  Resource  Area  Office,  Bureau 
of  Land  Management  at  the  above 

'  address.  Any  adverse  comments  will  be 

*  reviewed  by  the  District  Manager,  who 
may  sustain,  vacate  or  modify  this  realty 
action.  In  the  absence  of  any  action  by 
the  District  Manager,  this  realfy  action 
will  become  the  final  determination  of 
the  Department  of  Interior. 

Date:  May  9. 198& 
Daniel  B.  Vaughn. 

Acting  Caliente  Resource  Area  Manager. 
(FR  Doc  88-11184  Filed  5^20-88;  8:45  am) 

anjJNQCODE  431IMO-M 


Bureau  of  Reclamation 

Irrigation  RatasatUng  Policy  Approval 
and  Avalability  of  The  Public  Ravlaw 
Document,  and  The  Public  Ravlaw 

'  Commenta  and  Raaponaaa  Sunmtary; 

.  Central  Valley  Project  (CVPy.  CA 

'  agency:  Bureau  of  Reclamation. 
Interior. 
action:  Approval  and  implementation 

,  of  CVP  irrigation  water  ratesetting 
policy. 

SUMMARY:  On  Kifay  11, 1986,  Uie 
Department  of  the  Interior  approved  a 

'  new  irrigation  water  ratesetting  poUcy 
for  the  CVP.  The  new  ratesetting  policy 
was  developed  pursuant  to  the 
Reclamation  Act  of  1902  (32  Stat.  388], 
as  amended  and  supplemented;  section 
9(e)  of  the  Reclama,tion  Inject  Act  of 
1939  (53  Stat  119e);|d)e  Act  of  July  2. 
1956  (70  Stat  483),  die  Reclamation 

.  Reform  Act  of  1982  (96  Stat  1263);  and 
sections  105  and  106  of  Pub.  L  9&-546, 
Act  of  October  27, 1986  (100  Stat  3051, 
3052). 

The  Department  of  the  Interior  has 
reviewed  all  of  the  testimony  presented 


at  the  public  hearing  held  on  June  16, 
1967,  in  Sacramento,  California,  and  all 
of  the  written  comments  provided  by 
August  15, 1987.  The  public  hearing 
notice  and  comment  periods  were 
announced  by  notices  in  the  Federal 
Register  (Vol.  52,  No.  91,  page  17839, 
May  12, 1987;  and  Vol.  52.  No.  143,  page 
28051.  July  27, 1987).  The  DeparUnent 
has  determined  that  there  are  no 
significant  concerns  which  justify 
reconsideration  or  amendment  of  the 
proposed  policy  or  reopening  of  the 
public  comment  period. 

The  new  pohcy,  the  Component  with 
Individual  Contractor  Deficits  Method, 
detailed  in  the  Irrigation  Ratesetting 
Policy  Public  Review  Document  (1987). 
becomes  effective  in  30  days  following 
the  publication  of  this  announcement. 

Reclamation  contact:  Written  requests 
for  a  copy  of  the  Public  Review 
Document  (1987),  and  the  Public  Review 
Comment  and  Response  Summary 
should  be  addressed  to  the  Regional 
Director,  Bureau  of  Reclamation,  Water 
Rate  Policy.  MP-44a  2800  Cottage  Way, 
Sacramento,  California  95825. 
Telephone  requests  may  be  made  to 
Donna  Tegleman  at  (916)  976-5035  in 
Sacramento,  California. 

Date:  May  11, 1988. 
James  W.  ZIglar, 

Assistant  Secretary,  Water  and  Science. 
[FR  Doc  88-11307  Filed  5-20-88: 8:45  am] 


Hah  and  Wildlife  Service 
Receipt  of  Application  for  Permit 

The  pubhc  is  invited  to  comment  on 
the  following  application  for  permits  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  Part  18]. 
Applicant 
Name:  U.S.  Fish  and  Wildlife  Service. 
File  no.  PRT-708155 
1011  E.  Tudor  Road, 
Anchorage,  Alaska  99503 
Type  of  Permit-  Scientific  Research 
Name  of  Animals:  Alaskan  sea  otter 
(Enihydra  lutris  lutris);  unlimited. 
Summary  of  Activity  to  be  Authorized: 
The  applicant  proposes  to  collect 
sea  otters  that  are  sick  or  seriously 
injured  and  send  these  otters  to  the 
U.S.  Fish  and  WUdlife  Service, 
Wildlife  Health  Laboratory  in 
Madison,  Wisconsin,  for 
euthanization  and  complete  post 
mortem  examinations.  Data  will  be 
used  to  determine  causes  of  death 


in  sea  otters  and  for  various  genetic 

analyses. 
Source  of  Marine  Mammals  for 

Research:  Alaska 
Period  of  Activity:  May  1988  to 

December  1990. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Office  of  Management  Authority  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
application  should  be  submitted  to  the 
Director,  U.S.  Fish  and  Wildlife  Service 
(OMA),  P.O.  Box  27329,  Washington,  DC 
20036-7329,  within  30  days  of  the 
publication  of  this  notice.  Anyone 
requesting  a  hearing  should  give  specific 
reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  hearing 
is  at  the  discretion  of  the  Director. 

Documents  submitted  in  connections 
with  the  above  application  are  available 
for  review  during  normal  business  hours 
(7:45  a.m.  to  4:15  p.m.]  in  Room  400. 1375 
"K"  SU-eet,  NW..  Washington,  DC. 

Dated:  May  13. 1988. 
R.K.  Robinson, 

Chief,  Branch  of  Permits  Office  of 

Management  Authority. 

(FR  Doc.  88-11538  Filed  5-20-88;  8:45  am) 

BILUNO  CODE  4910-A)MI 


leauance  of  Permit  for  Marina 
Mammala 

On  March  17, 1988,  a  notice  was 
published  in  the  Federal  Register  Vol. 
53,  FR  No.  52  that  an  application  had 
been  filed  with  the  Fish  and  Wildlife 
Service  by  the  Alaska  Fish  &  Wildlife 
Research  Center  (PRT#  690715)  for  a 
permit  to  take  walruses  (Odobenus 
rosmarus)  for  scientific  research. 

Notice  is  hereby  given  that  on  April 
29, 1988,  as  authorized  by  the  Marine 
Mammal  Protection  Act  of  1972  (16 
U.S.C.  1361-1407),  die  Hsh  and  Wildlife 
Service  issued  a  permit  subject  to 
certain  conditions  set  forth  therein. 
Furthermore,  an  amendment  to  that 
permit  was  issued  on  May  10, 1988, 
authorizing  the  immobilization  of 
walruses  using  any  disassociative, 
narcotic  and/or  barbiturate 
immobilizing  drugs,  rather  than  the 
previously  authorized  use  of  only  telezol 
and/or  demerol/seritoL 

The  permits  are  available  for  public 
inspection  during  normal  business  hours 
at  the  Office  of  Management  Authorify. 
Room  403, 1375  K  Street  NW., 
Washington,  DC  20005. 
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Date:  May  13^1988. 
RJC  Robinaon, 

Chief,  Branch  of  Permits,  Office  of 

Management  A  uthority. 

[FR  Doc.  88-11539  Filed  &-20-88:  8:45  am 

MLUNQ  CODE  4310-AN-M 


National  Park  Service  I' 

Availat>ility  of  Plan  of  Operations  and 
Environmental  Assessment  Seismic 
Surveys;  Trafalgar  House  Oil  and  Gas, 
inc..  Padre  Island  National  Seashore, 
TX 


Notice  is  hereby  given  in  accordance 
with  §  9.52(b)  of  Title  36,  Part  9,  Subpart 
B,  of  the  Code  of  Federal  Regulations  of 
the  avaUability  of  an  Environmental 
Assessment  and  of  an  oil  and  gas  Plan 
of  Operations  submitted  by  Trafalgar 
House  Oil  and  Gas,  Incorporated,  for  the 
purpose  of  conducting  four  geophysical 
seismic  exploration  surveys  &om  the 
Novillo  Prospect  and  Little  Shell  Beach 
areas  to  the  Laguna  Madre,  Padre  Island 
National  Seashore. 

The  Plan  of  Operations  and 
Environmental  Assessment  are 
available  for  public  review  and 
comment  for  a  period  of  30  days  from 
the  publication  date  of  this  notice  in  the 
Office  of  the  Superintendent,  Padre 
Island  National  Seashore.  9405  South 
Padre  Island  Drive,  Corpus  Christi, 
Texas;  and  the  Southwest  Regional 
Office,  National  Park  Service,  1220 
South  St.  Francis  Drive,  Room  346,  Santa 
Fe,  New  Mexico.  Copies  are  available 
from  the  Southwest  Regional  Office, 
P.O.  Box  728,  Santa  Fe.  New  Mexico 
87504-0728,  and  will  be  sent  upon 
request. 

Date:  May  11. 1988. 
Donald  A.  Dayton, 

Regional  Director,  Southwest  Region. 
[FR  Doc.  88-11420  Filed  5-20-88;  8:45  am] 

WUJNQ  CODE  4310-70-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Order  Pursuant  to 
the  Clean  Air  Act;  Continental  Steel 
Corp.  et  al. 

In  accordance  with  Department 
Policy,  28  CFR  50.7,  noUce  is  hereby 
given  that  a  proposed  Consent  Order  in 
United  States  v.  Continental  Steel 
Corporation,  and  N.  Wayne  Etter,  in  his 
capacity  as  Trustee  in  Bankruptcy  of 
Continental  Steel  Corporation,  Debtor, 
Civil  Action  No.  IP8d-849C,  was  lodged 
with  the  United  States  District  Court  for 
the  Southern  District  of  Indiana.  The 


complaint  filed  by  the  United  States 
alleged  that  defendant  Continental  Steel 
Corporation  was  in  violation  of  various 
provisions  of  the  Resource  Conservation 
and  Recovery  Act.  42  U.S.C.  6901  et  seq.. 
with  respect  to  a  number  of  surface 
impoundments  used  for  the  stoi^age  and 
treatment  of  hazardous  waste  at  the 
Continental  Steel  facility  in  Kokomo, 
Indiana.  Since  Continental  Steel  was  at 
the  time  of  the  filing  of  the  complaint, 
and  still  is,  subject  to  an  ongoing 
bankruptcy  proceeding,  its  bankruptcy 
trustee  was  also  named  as  a  defendant. 

The  proposed  Consent  Order,  in 
conjunction  with  as  Settlement 
Agreement  entered  into  among  the 
bankruptcy  trustee  and  various  creditors 
of  the  Continental  Steel  bankruptcy 
estate,  provides  for  the  establishment  of 
the  Continental  Steel — Kokomo  Facility 
Trust  Fund  to  be  administered  by  the 
Indiana  Department  of  Environmental 
Management,  to  be  used  for  the 
environmental  closure  of  Continental 
Steel's  Kokomo  facility.  The  bankruptcy 
trustee  will  pay  an  initial  sum  of 
$1,500,000  into  the  Trust  Fund,  and  the 
Trust  Fund  will  have  an  additional 
allowed  claim  in  the  bankruptcy 
proceeding,  as  further  described  in  the 
Settlement  Agreementi  of  $1,000,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Order. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Continental  Steel  Corporation,  and 
D.J.  Reference  No.  90-7-1-340. 

The  proposed  Consent  Order  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  U.S.  Courthouse,  5th 
Floor.  46  East  Ohio  Sfreet,  Indianapohs, 
Indiana  46204  and  at  the  Office  of 
Regional  Counsel,  United  States 
Environmental  Protection  Agency, 
Region  V.  Ill  West  Jackson  Street, 
Chicago,  Illinois  60604.  Copies  of  the 
Consent  Order  may  be  examined  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  6314, 
Tenth  Street  and  Pennsylvania  Avenue 
NW.,  Washington,  DC  20530.  A  copy  of 
the  proposed  Consent  Order  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy  please  enclose  a  check  in  the 
amount  of  $2.90  (ten  cents  per  page 


reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Rogar  |.  Maixidia, 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
[FR  Doc.  88-11487  Filed  5-20-88;  8:45  am] 
anjJNQ  cooc  44i»-ei-« 

Lodging  of  Consent  Order  Pursuant  to 
the  Clean  Air  Act;  Dietzger  Corp 

In  accordance  with  Department 
Policy,  28  CFR  50.7  notice  is  hereby 
given  that  a  proposed  Consent  Order  in 
United  States  v.  Dietzgen  Corporation, 
Civil  Action  No.  84-0-1026  was  lodged 
with  the  United  States  District  Court  for 
the  Northern  District  of  Illinois.  The 
compliant  filed  by  the  United  States 
alleged  that  the  defendant  violated 
section  113  of  the  Clean  Air  Act,  42 
U.S.C.  7413,  by  failing  to  comply  at  its 
Des  Plaines,  Illinois  paper  coating 
facility  with  applicable  provisions  of  the 
Illinois  State  Implementation  Plan 
("SIP")  pertaining  to  the  control  of 
volatile  organic  compound  emissions. 

The  proposed  Consent  Order  provides 
for  defendant  to  achieve  and  maintain 
compliance  with  Illinois  Pollution 
Control  Board  Rule  205(n)  by  not 
operating  two  of  its  coating  lines 
without  first  demonstrating  compliance 
with  the  SIP  and  by  continuing  to 
operate  control  equipment  on  two  other 
coating  lines.  In  addition,  the  proposed 
Consent  Order  requires  defendant  to 
pay  a  civil  penalty  of  $61,500. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Order. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  shoyld  refer  to  United  States 
V.  Dietzgen  Corp.,  and  D.J.  Reference 
No.  90-5-2-1-640. 

The  proposed  Consent  Order  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  219  South  Dearborn 
Street,  Chicago,  Illinois,  60604  and  at  the 
Office  of  Regional  Counsel,  United 
States  Environmental  Protection 
Agency,  Region  V,  111  West  Jackson 
Street,  Chicago,  Illinois  60604.  Copies  of 
the  Consent  Order  may  be  examined  at 
the  Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  6317, 
Tenth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20530.  A  copy  of 
the  proposed  Consent  Order  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 


.the  Department  of  Justice.  In  requesting 
a  copy  please  enclose  a  check  in  the 
amount  of  $1.70  (ten  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Roger  |.  ManulU, 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 

[FR  Doc  88-11488  FUed  5-20-88;  8:45  am] 

BNAJNa  OOK  4410-01-H 

Lodging  of  Consent  Decree;  IT  Corp. 

'  In  accordance  with  the  policy  of  the 
Department  of  Justice.  28  CFR  50.7, 
notice  is  hereby  given  dwt  on  May  11, 
1988,  a  proposed  Consent  Decree  in 
United  States  v.  IT  Corporation,  was 
lodged  with  the  United  States  District 
Court  for  the  Northern  District  of 
California.  That  action  was  brought 
pursuant  to  the  Solid  Waste  Disposal 
Act,  commonly  referred  to  as  the 
Resource  Conservation  and  Recovery 
Act  ("RCRA"),  for  violations  of 
regulations  regarding  treatment  storage 
and  disposal  of  hazardous  waste  in 
surface  impoundments  at  IT 
Corporation's  facility  in  Martinez. 
California,  known  as  the  Baker  facility. 

The  Consent  Decree  requires  IT 
Corporation  to  close  the  Baker  facility  in 
accordance  with  a  closure  plan 
submitted  to  and  approved  by  the  U.S. 
Environmental  Protection  Agency 
("EPA").  In  addition,  IT  may  not  accept 
hazardous  waste  at  the  Baker  facility 
after  this  Consent  Decree  is  entered  by 
the  court,  except  imder  very  limited 
circumstances  as  described  in  the 
Consent  Decree.  It  Corporation  must 
also  submit  plans  to  EPA  regarding 
compliance  with  certain  regulations 
promulgated  under  RCRA,  codified  at  40 
CFR  Part  265,  that  apply  to  the  Baker 
facility  and  comply  with  those  plans  and 
regulations.  During  the  period  before  the 
facility  is  closed  and  during  closure.  IT 
Corporation  must  comply  with  all 
applicable  RCRA  regulations  at  the 
Baker  facility.  Under  the  Consent 
Decree,  FT  Corporation  will  also  pay  a 
civil  penalty  of  $260,000  to  the  United 
States. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530.  All  comments  should  refer  to 
United  States  v.  IT  Corporation.  D.J.  Ref. 
90-7-1-395. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  450  Golden  Gate 


Avenue.  San  Francisco,  California  94102 
and  at  die  Region  DC  office  of  the  U.S. 
Environmental  Protection  Agency.  215 
Fremont  Street  San  Francisco, 
California  94105.  A  copy  of  the  proposed 
Consent  Decree  may  also  be  examined 
at  the  Environmental  Enforcement 
Section.  Land  and  Natural  Resources 
Division.  United  States  Department  of 
Justice,  Room  1527,  Tenth  Street  and 
Pennsylvania  Avenue  NW.,  Washington. 
DC.  20530.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  by 
mail  from  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice.  Any  request  for  a  copy  of  the 
proposed  Consent  Decree  should  be 
accompanied  by  a  check  in  the  amotmt 
of  $1.60  for  copying  costs  ($0.10  per 
page]  payable  to  "United  States 
Treasurer." 
Roger ).  Manulla, 

Assistant  Attorney  General  Land  and 
Natural  Reeources  Division. 
[FR  Doc.  88-11488  Filed  5-20-88;  8:45  am] 

SNJJNO  CODE  4410-OVH 


Drug  Enforcement  Administration 
[Doci(etNa8e-27] 

Robert  E.  WNRs,  MJ>4  Revocation  of 
Registration 

On  February  10. 1988.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Robert  E.  Willis.  M.D. 
(Respondent)  of  6606  N.  Saginaw  Street 
Flint  Michigan  48505  proposing  to 
revoke  his  DEA  Certificate  of 
Registration  AW4787935  and  to  deny 
any  pending  applications  for  the 
renewal  of  such  registration  as  a 
practitioner  under  21  U.S.C.  823(f).  The 
Order  to  Show  Cause  alleged  that 
Respondent's  continued  registration  is 
inconsistenat  with  the  public  interest  as 
that  term  is  used  in  21  U.S.C.  823(f)  and 
824(a)(4). 

By  letter  dated  March  9. 1988, 
Respondent  requested  a  hearing  on  the 
issues  raised  by  the  Order  to  Show 
Cause  and  the  matter  was  docketed 
before  Administrative  Law  Judge  Mary 
Ellen  Bittner.  On  April  14. 1988, 
Respondent  through  counsel,  withdrew 
his  request  for  a  hecuing.  Judge  Bittner 
issued  an  Order  Terminating 
Proceedings  on  April  27. 1988. 
Accordingly,  the  Administrator  now 
enters  his  fined  order  in  this  matter 
without  a  hearing  and  based  on  the 
investigative  file.  21  CFR  1301.57. 

The  Administrator  finds  that  DEA 
initiated  an  investigation  of  a  pharmacy 


located  in  Flint  Michigan  after  DEA 
records  revealed  that  the  pharmacy  was 
an  extremely  large  purchaser  of  various 
controlled  substances.  As  part  of  the 
investigation,  DEA  investigators  along 
with  investigators  from  the  State  of 
Michigcm,  Ciepartment  of  Licensing 
seized  the  controlled  substance 
prescriptions  from  the  pharmacy  for 
analysis.  The  analysis  of  the 
prescriptions  revealed  that 
Respondent's  prescriptions  accounted 
for  approximately  80%  of  the  controlled 
substance  prescriptions  on  file  at  the 
pharmacy. 

During  the  course  of  the  investigation. 
24  individuals,  whose  prescriptions  were 
written  by  Respondent  and  filled  at  the 
pharmacy,  were  selected  for  profiling. 
These  patient  prescription  profiles 
revealed  that  Respondent  prescribed 
various  controlled  substances  for  these 
individuals  on  a  regular  basis  over  an 
extended  period  of  time.  On  the  majority 
of  occasions.  Respondent  issued  more 
than  one  prescription  for  controlled 
substances  at  a  time.  The  profiles  also 
revealed  that  these  individuals  all 
received  prescriptions  fit>m  Respondent 
on  each  occasion  for  essentially,  the 
same  controlled  substances,  including 
Percodan.  Valium  and  some  type  of  a 
codeine-base,  or  hydrocodone-base, 
cough  preparation.  The  Administrator 
finds  that  at  the  time  Respondent  issued 
certain  of  these  prescriptions,  he  was 
not  registered  with  DEA  in  the  schedule 
of  the  drug  prescribed  and  therefore  was 
not  authorized  to  issue  such 
prescriptions. 

During  the  course  of  the  investigation, 
it  was  discovered  that  it  was  common 
knowledge  on  the  street  that 
Respondent  would  issue  prescriptions 
for  controlled  substances  for  no 
legitimate  medical  purpose.  Respondent 
would  write  prescriptions  for  whatever 
drugs  were  asked  for  and  would  often 
issue  more  than  one  prescription  at  a 
time. 

Two  of  Respondent's  former 
employees  were  interviewed  by  a 
Special  Agent  of  the  Federal  Bureau  of 
Investigation.  Both  stated  that 
Respondent  would  pre-sign 
prescriptions,  a  violation  of  21  CFR 
1306.05(a),  and  then  ask  them  both  to  fill 
in  the  other  information  whenever 
"patients"  would  come  in.  Although 
these  two  employees  refused  to  do  so. 
other  employees  did  fill  in  Respondent's 
pre-signed  prescriptions.  Both  of  the 
former  employees  stated  that  on  several 
occasions  they,  along  with  other 
employees,  approached  Respondent 
with  their  concerns  regarding  his 
practice  of  writing  numerous 
prescriptions,  all  for  essentially  the 
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same  substances,  for  his  "patients." 
Even  after  these  conversations, 
Responsent  continued  to  excessively, 
prescribe  controlled  substances.  In 
addition,  the  Special  Agent  interviewed 
an  individual  who  stated  that  she  went 
to  Respondent's  office  on  approximately 
six  occasions  in  early  1986  and  that  on 
each  occasion  she  received  three 
prescriptions  for  controlled  substances; 
one  for  30  Percocet  tablets,  one  for  30 
Valium  tablets,  and  one  for  eight  ounces 
of  a  cough  syrup.  She  stated  that  she 
never  was  seen  by  Respondent,  but 
rather  was  seen  by  a  nurse  in  his  office. 
On  each  occasion,  she  was  given  a 
cursory  physical  examination  and  was 
asked  certain  questions,  including  what 
type  of  prescription  she  wanted.  The 
nurse  would  then  write  the  requested 
prescriptions  which  had  been  pre-signed 
by  Respondent 

The  Administrator  concludes  that 
Respondent's  continued  registration 
with  DEA  would  be  inconsistent  wilh 
the  public  interest.  Respondent  haaj 
miserably  abused  his  controlled 
substance  handling  privileges  and  has 
exhibited  a  total  disregard  for  the 
dangerous  nature  of  controlled 
substances.  No  evidence  of  explanation 
or  mitigating  circumstances  has  been 
offered  by  Respondent.  Therefore,  the 
Administrator  concludes  that 
Respondent's  registration  must  be 
revoked. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Regisb-ation  AW4787935, 
previously  issued  to  Robert  E.  Willis, 
M.D.,  be,  and  it  hereby  is,  revoked,  and 
any  pending  application  for  the  renewal 
of  such  registration,  be,  and  they  hereby 
are,  denied.  This  order  is  effective  June 
22.1988. 
John  C  Lawn, 
Administrator. 

Date:  May  13, 198& 
[FR  Doc.  88-11428  Filed  5-20-88;  8:45  am] 
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(Docfctt  No.  S8-9] 

Woodbridge  Ptiarmacy,  Inc^ 
Washington,  DC;  Hearing 

Notice  is  hereby  given  that  on 
December  8, 1987,  the  Drug  Enforcement 
Administration,  Department  of  lustice, 
issued  to  Woodbridge  Pharmacy,  Inc.  an 
Order  to  Show  Cause  as  to  why  the 
Drug  Enforcement  Administration   > 
should  not  deny  its  application  for  i 
registration. 


Thirty  days  having  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  conmiendng  at 
10:00  a.m.  on  Wednesday,  May  25, 1988. 
in  Courtroom  10,  Room  309,  United 
States  Claims  Court  717  Madison  nace 
NW.,  Washington,  DC. 

Dated:  May  IS,  1968. 

John  C  Lawn, 

Administrator,  Drug  Enforcement 
A  dministration. 

[FR  Doc.  88-11429  Filed  5-20-88:  6:45  ain] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[88-51] 

NASA  Advisory  Council  (NAC), 
Aeronautics  Advisory  Committee 
(AAC);  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 

StJMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  Pub. 
L  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
annoimces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Aeronautics 
Advisory  Committee,  Ad  Hoc  Review 
Team  on  Supersonic  Cruise  Airplane 
Drag  Reduction  Technology. 
DATE  AND  TIME:  June  16, 1988, 8:30  a.m. 
to  5  p.m.;  and  June  17, 1988, 8  a.m.  to  3 
p.m. 

address:  National  Aeronautics  and 
Space  Administration,  Langley  Research 
Center,  Building  1219,  Room  225, 
Hampton.  VA  23665. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Paul  Kutler,  Office  of  Aeronautics 
and  Space  Technology,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/453-282a 
SUPPLEMENTARY  INFORMATION:  The 
NAC  Aeronautics  Advisory  Conmiittee 
(AAC)  was  established  to  provide 
overall  guidance  to  the  Office  of 
Aeronautics  and  Space  Technology 
(OAST)  on  aeronautics  research  and 
technology  activities.  Special  ad  hoc 
review  teams  are  formed  to  address 
specific  topics.  The  Ad  Hoc  Review 
Team  on  Supersonic  Cruise  Airplane 
Drag  Reduction  Technology,  chaired  by 
Professor  Dean  Chapman,  is  comprised 
of  eight  members.  The  meeting  will  be 
open  to  the  public  up  to  the  seating 
capacity  of  the  room  (approximately  25 
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persons  including  the  team  members 
and  other  participants). 
Type  of  Meeting:  Open 

Agenda 

June  16. 1988 

8:30  a.m.— Opening  Remarks. 

9  a.m. — A  View  of  European 
Technology. 

11  a.m.— OAST  Supersonic  Aero  Plans. 
11:30  a.m.— Current  NASA  Flight 

Program. 
1  p.m. — State-of-the-Art  for  Boundary 

Layer  Transition  Prediction. 
2:30  p.m.— Propulsion/ Airfi'ame 

Integration  Drag. 
3:15  p.m.— High  Speed  Civil  Transport 

4  p.m. — Subsonic/Transonic  Drag 
Reduction  Work. 

5  p.m. — Adjourn. 

June  17. 1988 

8  a.m.— Oblique  Flying  Wing. 
8:30  a.m. — Industry  Topics. 

10  a.m. — Team  Discussion  and  Planning. 
1  p.m.— Facility  Tour. 

3  p.m.— Adjourn. 

May  la  1888. 
Ann  Bradley, 

Advisory  Committee  Management  Officer. 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  88-11475  FUed  5-2&-«8: 6945  am] 
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[8S-S2] 

NASA  Advisory  CouncO  (NAC), 
Aeronautics  Advisory  Committee 
(AAC);  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  Pub. 
L  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Aeronatuics 
Advisory  Committee,  Ad  Hoc  Review 
Team  for  Rotorcraft  Powertrain  and 
Propulsion. 

DATE  AND  TIME:  June  7, 1988, 10  a.m.  to  5 
p.m.:  and  June  8, 1988, 8:30  a.m.  to  3:30 
p.m. 

ADDRESS:  National  Aeronautics  and 
Space  Administration,  Lewis  Research 
Center,  Administration  Building,  Room 
225. 21000  Brookpark  Road.  Cleveland. 
OH4413S. 

FOR  FUHTINR  INFORMATION  COMtaCR 
Mr.  Gregory  Reck.  Office  of  Aeronautics 
and  Space  Technology,  National 


Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/453-2847. 
SUPPUEMENTARY  INFORMATION:  The 

NAC  Aeronautics  Advisory  Committee 
(AAC)  was  established  to  provide 
overall  guidance  to  the  Office  of 
Aeronautics  and  Space  Technology 
(OAST)  on  aeronautics  research  and 
technology  activities.  Special  ad  hoc 
review  teams  are  formed  to  address 
specific  topics.  The  Ad  Hoc  Review 
Team  for  Rotorcraft  Powertrain  and 
Propulation,  chaired  by  Dr.  F.  Blake 
Wallace,  is  comprised  of  eight  members. 
The  meeting  will  be  open  to  the  pubhc 
up  to  the  seating  capacity  of  the  room 
(approximately  25  persons  including  the 
team  members  and  other  participants). 
Type  of  Meeting:  Open 

Agenda 

June  7. 1988 

10  a.m. — Ongoing  NASA  Program 

Reviews. 
1:30  p.m.— Related  Department  of 

Defense  Program  Reviews. 
5  p.m. — ^Adjourn. 

June  8, 1988 

8:30  a.m. — Continue  Ongoing  NASA 

Program  Reviews. 
10:30  a  jn.— Tour  Facilities. 
1:30  p.m.— Working  Session  for  Review 

Team  Members. 
3:30  p.m. — ^Adjourn. 

May  18. 1988. 
Aon  Bradley, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

[FR  Do&  88-11478  Filed  5-20-88:  8:45  am] 
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NATIONAL  ECONOMIC  COMMISSION 

Open  Meeting 

agency:  National  Economic 
Commission. 

ACTION:  Notice  of  commission  meeting. 

Summary:  The  National  Economic 
Commission  will  hold  a  public  meeting 
on  May  31, 198a  The  meeting  will  be 
held  in  Room  2ia  Cannon  House  Office 
Building.  Washington,  DC  from  3:00-5:30 
p.m. 

Agenda:  The  meeting  will  be  devoted 
to  a  presentation  on  issues  related  to 
budget  process  reform.  The 
Commissioners  will  be  briefed  by 
Conunission  staff  and  invited  experts. 

FOR  ADOmONAL  NIFORMATION:  Jim 

Hildreth,  National  Economic 
Commission,  734  Jackson  Place,  NW, 
Washington.  DC  20503;  202/789-1993. 


SUPPLEMENTARY  INFORMATION:  See 
Federal  Register.  Vol.  53,  No.  80, 
Tuesday,  April  26, 1988,  page  14871. 
Draw  Lewis. 

Co-chairman.        - 

Robert  S.  Stratus. 

Co-Chairman. 

[FR  Doc.  88-11492  Filed  5-20-68: 8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Agency  Information  Collection  Under 
0MB  Review 

AGENCY:  National  Endowment  for  the 
Humanities,  NFAR 
action:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(0MB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  aof  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
DATE:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  June  22, 1988. 
ADDRESSES:  Send  to  comments  to  Ms. 
Ingrid  Foreman,  Management  Assistant 
National  Endowment  for  the 
Humanities,  Administrative  Services 
Office,  Room  202, 1100  Pennsylvania 
Avenue  NW.,  Washington,  DC  20506 
(202-766-(K33)  and  Ms.  Elaina  Norden, 
Office  of  Management  and  Budget  New 
Executive  Office  Building,  726  Jackson 
Place  NW..  Room  3208.  Washmgton,  DC 
20503  (202-395-7316). 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Ingrid  Foreman,  National 
Endowment  for  the  Himianities, 
Administrative  Services  Office,  Room 
202, 1100  Pennsylvania  Avenue  NW., 
Washington.  DC  20506  (202)  786-0233 
from  whom  copies  of  forms  and 
supporting  documents  are  available. 
SUPPLEMENTARY  INFORMATION:  All  of  the 
entries  are  grouped  into  new  forms, 
revisions,  or  extensions.  Each  entry  is 
issued  by  NEH  and  contains  the 
following  information:  (1)  The  tiUe  of  the 
form;  (2)  the  agency  form  number,  if 
applicable;  (3)  how  often  the  form  must 
be  filled  out  (4)  who  will  required  or 
asked  to  report;  (5)  what  form  will  be 
used  for;  (6)  an  estimate  of  the  number 
of  responses;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form.  None  of  there  entries  are  subject 
to  44  U.S.C.  3504(h). 

Category:  Revisions. 

Title:  Applications  and  Instruction 
Forms  for  the  Projects  Category. 

Form  Number  Not  applicable. 


Fre<juency  of  Collection:  Annual 

Respondents:  Humanities  researchers 
and  institutions. 

Use:  Application  for  funding. 

Estimated  Number  of  Respondents: 
223. 

Estimated  Hours  for  Respondents  to 
Provide  Information:  52  per  respondent 
SuaanMetta. 

Assistant  Chairman  for  Administration. 
[FR  Doc.  88-11467  Filed  5-20-88;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION  - 

[Docket  NaS0-24S] 

Commonwealth  Edison  C04 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  the  Commonwealth  Edison  Company 
(CECo,  the  licensee)  for  the  Dresden 
Nuclear  Power  Station,  Unit  3,  located  in ' 
Grundy  County,  Illinois. 

Environmental  Assessment 

Identification  of  Proposed  Action 

In  general,  the  proposed  license 
amendment  would  delete  part  of  a 
certain  license  condition  and  revise  the 
Technical  Specifications  (TS)  to  support 
refueling  and  startup  for  Cycle  11 
operation. 

The  proposed  change  in  the  Dresden 
Unit  3  License  (DPR-25)  is  deletion  of 
the  condition  requiring  a  Safety 
Evaluation  for  coastdown  operation 
with  off-normal  feedwater  temperature 
from  section  3.E  of  the  license. 

The  Technical  Specification  changes 
specific  to  the  Cycle  11  reload  fuel  and 
analyses  include:  Revision  of  the 
Minimum  Critical  Power  Ratio  (MCPR) 
operating  limit  for  Cycle  11,  reduction  of 
the  Single  Loop  Operation  (SLO)  MCPR 
adder  to  0.01  (from  0.03),  a  reduction  in 
the  Maximum  Average  Planar  Linear 
Heat  Generation  Rate  (MAPLHGR) 
redaction  factor  for  SLO  to  0.91  (from 
0.70),  deletion  of  the  paragraph  that 
requires  a  MCPR  penalty  based  on 
scram  time  performance,  incorporation 
of  transient  Linear  Heat  Generation 
Rate  (TLHGR)  limits,  and  revision  of 
reduced  flow  MCPR  limits. 

The  Technical  Specification  change 
resulting  bom  analyses  performed  to 
allow  equipment  out-of-service  includes 
revision  of  the  relief  valve  Technical 
Specifications  to  require  action  only 
after  two  relief  valves  are  found  to  be 
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inoperable,  provided  IffAHiiGR  • 
reduction  factors  are  iraplraaeiited. 

The  Technical  Specification  changes 
provided  for  clarification  or  as 
administrative  changes  {ncliuie;  removal 
of  aO  references  to  GE  fuel  (except  in 
spent  fuel  storage  Technical 
Specifications),  changhig  references  to 
EXXON  Nuclear  Company  (ENC)  to 
Advanced  Nuclear  Fuels  Cofporation 
(ANF)  (except  in  titiM  at  earUer 
docunwDts  ukd  defimtions  of  nadaar 
limits),  and  defining  Transient  LHGA 
(TLHGR).  Steady  State  LHGR  (SLHGR). 
Foel  Dea^  Limiting  Ratio  for  Centeritne 
melt  (FDLRC)  and  Fuel  Design  Limiting 
Ratio  for  Exxon  Fuel  (FDLRX). 

These  revisions  to  the  Ucense  of  | 
Dresden  Unit  3  would  be  made  in 
response  to  the  licensee's  application  for 
amendment  dated  March  9. 1988.    , 

The  Need  for  the  Propoeed  Action 

Pursuant  to  10  CFR  50.90,  CECo  has 
proposed  an  ameiuiment  of  Facility 
Operating  License  DPR-25  which  would 
revise  certain  license  conditions  and  TS 
in  order  to  provide  for  C^de  11 
operation  of  Dresden  Unit  3.  This  license 
amendment  wiU  establish  the  necessary 
critical  operating  limits,  defined 
operating  domains,  and  surveillance 
requirements  to  assure  safe  operation  of 
Dresden  Unit  3  with  the  new  Cycle  11 
reactor  core  fuel  configuration. 

Environmental  Impacts  of  the  Proposed 
Action 

Qjr  letter  dated  March  9. 1988,  tfaa 
licensee  provided  transient  and  accident 
safety  analyses  using  approved  methods 
to  bonad  all  Bcmnai  and  ahnoimal 
conditions  of  Cyde  11  opcratioa  fair 
Dresden  Unit  3.  | 

The  licensee's  reload  siAnutlal 
analysis  was  performed  by  Advanced 
Nuclear  Fuels  (ANF)  using  hcensii^ 
methodology  to  tedmically  justify  Cyde 
11  operation.  This  methodology  hat 
been  previoosly  flowed  sdod 
considered  acceptabtii  by  the  NRC  staff. 
Also,  induded  as  part  of  this  reload 
submittal  were  transient  and  accident 
analyses  coastdown  with  FW  heatci(s) 
of  out-of-service.  (FHOOS)  leli^  valve 
out-of-service  (RVOOS),  Sin^  Loop 
Operation  (SLO)  and  Extended  Load 
Line  Limit  Analysis  (ELLLA).  All  core 
wide  transients  and  Emergency  Core 
Cooling  System  (EOCS)  analyses  wen 
performed  with  the  most  restrictiv# 
RVOOS. 

The  Commission  has  reviewed  these 
analyses,  and  in  the  Safety  Evaluation 
Report  prtqiosed  for  this  amendment, 
nontliides  that  operation  of  the  facility 
would  not  endangpr  public  health  and 
safety.  The  '^^"""'tiii>n  finds  that 
potential  radiological  releases  during 


normal  operatioDS,  transients,  and  for 
acddents  would  not  be  increased.  With 
regard  to  non-radiological  impacts,  the 
proposed  amendment  involves  systems 
located  entirely  within  the  restricted 
area  as  defined  in  10  CFR  Part  20.  They 
do  not  affect  non-radiological  plant 
effluents  and  having  no  other 
environmental  impact.  Therefore,  tfle 
Commission  also  condndes  tfiat  there 
are  no  significant  non-radiological 
environmental  impacts  assodated  with 
the  proposed  amendments. 

Accordingly,  die  Commission  findings 
in  the  "Final  Environmental  Statement 
related  to  Operation  of  Dresden  Nudear 
Power  Station  Units  2  and  3  dated 
November  1973,  regarding  radidogical 
environmental  impacts  fntok  the  (riant 
during  normal  operation  or  after 
acddent  conditions,  are  not  adversrfy 
altered  by  this  action.  Fm^hermore, 
occupational  radiologtcal  exposnre  as  a 
result  of  reload  actrrtties  and 
subsequent  {rfant  operations  allowed  by 
this  action  will  be  adversely  different 
when  compared  to  previous  operating 
and  reload  cycles.  CECo  is  committed  to 
operate  Dresden  Unit  3  in  accordance 
with  standards  and  regnlations  to 
maintain  occupational  exposures  levek 
"as  low  as  reasonably  achievaUe." 


Ahematfve  to  the  Proposed  Actions 

The  prindpal  ahenaative  would  be  to 
deny  the  requested  amendment  Tlxis 
alternative,  m  effect,  would  be  the  same 
as  a  "no  action"  alternative.  Since  the 
Commission  has  condoded  that  no 
adverse  environmental  efiiects  are 
associated  with  this  proposed  action. 
any  alternatives  with  equal  or  ^eatcr 
environmental  iaq>ad  need  not  be 
evaluated. 

Alternative  Use  of  Resources 

This  action  docs  not  involve  the  ase  of 
resources  not  pteviouriy  considered  in 
connection  with  tha  Nudear  Regulatory 
Commission's  Final  Environmental 
Statement,  dated  November  1973, 
related  to  this  facility. 

Agencies  and  Persons  Caimulted 

The  NRC  staff  reviewed  the  licensee's 
request  of  Mary  9. 1968  and  did  not 
consult  other  agencies  oi  persons. 

Finding  of  No  Significart  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impad 
statement  for  the  proposed  license 
amendment 

Based  upon  this  environmental 
assessment,  the  Coaunission  condudes 
that  the  pn^>osed  action  will  not  have  a 
significant  ulverse  effed  on  the  qaality 
of  the  human  environment 


For  farther  detaUs  with  resped  to  this 
action,  sec  the  request  |or  wmrwlmeut 
dated  March  9. 1988  and  the  Final 
Environmental  Statement  for  Dresen 
Unit  3  dated  November  1973  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Roosb. 
1717  H  Street  NW..  Washington.  DC 
20555  aad  at  the  Morris  Puk^ic  Library. 
604  Liberty  Street  Morris.  Illinois  6045a 

Dated  at  Rackvaie,  Maryland  this  5tt  of 
May  18801 

For  die  Nadcar  Segnktory  CooyniaMon. 
LaifNowhelni, 

A  cttHg  Director.  Profect  Directorate  ITT-Z 
Diviskm  of  Reactor  Projects— ill,  rv,  Vand 
SptcMa  Profocts. 
[PR  Doc  88-11483  Filed  5-20-88;  8.-46  em) 
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[Docket  No.  50-443] 

PuMIc  Service  Co.  of  New  Hampahke; 
Environmental  Asseaament  and 
Finding  of  No  SIgnNicanI  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  Ac  required  on-site  primary 
property  damage  insurance  requwement 
of  10  CFR  Sa54(w)(l)  to  the  Public 
Service  Coaopany  of  New  Hampshire, 
the  licensee,  for  the  Seabrook  Stalioa. 
located  in  Rockingham  County,  New 
Hampshire. 

Environmental  Assessment 

Identification  of  Proposed  Action      ' 

The  proposed  action  would  grant  an 
exemptlOB  from  the  reqmremento  of  10 
CFR  50.54(w)(l)  to  redace  the  fdl 
amount  of  required  on-site  primary 
piTjperty  damage  insiu-ance.  By  letter 
dated  Odaber  1. 1987  and  supplemented 
by  additional  information  dated 
February  29, 1988,  the  Ucensee  requested 
an  exemption  to  reduce  the  amount  of 
primary  property  damage  insurance 
bom  1.08  billion  dollara  to  620  million 
doUan  aotil  sudi  time  ss  Seabrook 
Station  receives  an  operating  Ucense 
which  allows  the  reador  to  go  critical  or 
operate  at  any  power  level.  The 
reduction  fn  tfie  amomit  of  required  on- 
site  primary  property  damage  insurance 
is  the  proposed  action  being  considered 
by  the  staff. 

The  Need  for  the  Proposed  Action 

The  licensee's  October  1, 1987  letter 
and  supptenentat  information  dated 
February  29, 1988  provided  technical 
justification  that  820  milhon  dotlan  of 
primary  property  damage  insurance 
provides  an  adequate  levd  of  coverage 
to  return  the  Se^mok  Station  to  a 


condition  ready  for  decon>missioning 
following  an  accident  considering  the 
current  operational  limit.  Granting  the 
exemption  request  relieves  the  licensee 
from  the  unnecessary  financial  burden 
of  carrying  insurance  coverage  of  1.06 
billion  as  required  by  10  CFF  50.54(w)(l) 
until  Seabrook  Station  receives  an 
operating  license  which  allows  the 
reactor  to  go  critical  or  operate  at  any 
power  level. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  affects  only 
the  amount  of  on-site  primary  property 
damage  insurance  coverage  and  does 
not  affect  the  manner  of  normal  facility 
operation  or  the  risk  of  faciUty 
accidents.  While  the  change  in 
insurance  coverage  may  affect  the 
financial  arrangements  of  the  licensee 
and  have  some  economic  consequences, 
the  possibility  that  the  environmental 
impact  of  licensed  activities  would  be 
altered  by  changes  in  insurance 
coverage  is  extremely  remote.  The  staff 
has  determined  in  the  exemption  dated 
May  11, 1988  that  a  reduction  in  the 
amount  of  required  on-site  damage 
insurance,  from  1.06  billion  dollars  to 
620  million  dollars  is  commensurate 
with  the  clean-up  cost  associated  with  a 
postulated  accident  while  the  reactor  is 
maintained  in  a  shutdown,  subcritical 
configuration.  Thus,  the  reduced 
coverage  authorized  by  the  proposed 
exemption  is  sufficient  to  fund  clean-up 
of  radiological  impacts  associated  with 
any  accidents  postulated  with  the 
reactor  maintained  in  a  subcritical 
cqndition.  In  addition,  the  exemption  in 
question  would  not  authorize 
construction  or  operation,  would  not 
authorize  a  change  in  licensed  activities 
nor  effect  changes  in  the  permitted  types 
or  amounts  of  radiological  effluents. 
Post-accident  radiological  releases  will 
not  differ  from  those  determined 
previously,  and  the  proposed  exemption 
does  not  otherwise  affect  facility 
radiological  effluents  or  occupational 
exposures.  With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemption  does  not  affect  plant  non- 
radiological  effluents  and  has  no  other 
environmental  impact  Therefore,  the 
Commission  concludes  there  are  no 
measurable  radiological  or  non- 
radiological  environmental  impacts 
assodated  with  the  proposed 
exemption. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  conduded  that 
there  is  no  measurable  environmental 
in^Mct  assodated  with  the  proposed 
exemption,  any  alternatives  with  equal 
or  greater  envinmmental  impacts  need 


not  be  evaluated  The  principal 
alternative  to  the  exemption  would  be  to 
require  the  licensee  to  carry  1.06  billion 
dollars  of  on-site  primary  property 
damage  insurance.  Such  an  action 
would  not  enhance  the  protection  of  the 
environment 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  considered  in  the 
Final  Environmental  Statement  for  the 
Seabrook  Station. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consdt  other 
agencies  or  persons. 

Finding  of  No  Significant  Impad 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
Based  upon  the  environmental 
assessment,  the  NRC  staff  concludes 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's 
letters  dated  October  1, 1987  and 
February  29, 1988.  These  letters  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Stieet  NW.,  Washington,  DC  and 
at  the  Exeter  Public  Library,  Founders 
Park.  Exeter,  New  Hampshire  03833. 

Dated  at  Rockville,  Maryland,  this  7th  day 
ofMay.  198& 

For  the  Nuclear  Regulatory  CommissioiL 
Richard  H.  Weaaman, 

Director,  Project  Directorate  1-3,  Division  of 
Reactor  Projects  l/II,  Office  of  Nuclear 
Reactor  Regulation. 
[PR  Doc.  88-11464  Filed  5-20-B8;  8:45  am] 
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Adviaory  Committee  on  Reactor 
Safeguards;  Meeting  Agenda 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Eneigy  Act  (42  U.S.C.  2039.  2232b).  the, 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on  June 
2-4, 1988,  in  Room  1046, 1717  H  Stieet 
NW.,  Washington.  DC.  Notice  of  this 
meeting  was  published  in  the  Federal 
Register  on  April  18, 1988. 

Thursday,  June  2. 1988 

8:30  a.m.-8:45  a.m.:  Comments  by 
ACRS  Chairman  (Open)— The  ACRS 
Chairman  will  report  briefly  regarding 
items  of  current  interest 

8:45  ajn.-0:4S  a.m.:  ECCS  Evaluation 
Models  (Open/Closed)— Review 
analytical  models  proposed  for 


Westinghouse  PWR  upper  plenum 
injection  systems  for  two-loop  nuclear 
power  plants. 

lOM  a.m.-lZW  noon:  Consideration 
of  Severe  Accidents  (Open) — Review 
and  comment  regarding  proposed  NRC 
plan  to  implement  NRC  policy  statement 
regarding  severe  accidents. 

l.W  p.m.-l:45  p.m.:  Emergency 
Planning  (Open) — Briefing  regarding 
proposed  final  NRC  rule  on  emergency 
preparedness  in  the  vicinity  of  fuel  cycle 
facilities  and  other  radioactive  material 
licenses. 

1:45  p.m.-2:30  p.m.:  Metallurgical 
Considerations  (Open) — ^Briefing  and 
discussion  regarding  the  quality  of 
fasteners  used  in  nuclear  plants  and 
periodic  inspection  of  BWR  reactor 
pressure  vessels. 

2:45  p.m.-4:15  p.m.:  Advanced 
Reactors  (Open) — Discuss  proposed 
ACRS  report/recommendations 
regarding  regulatory  requirements  for 
key  design  features  of  advanced  gas- 
cooled  and  liquid-metal  cooled  nuclear 
power  plants. 

4:15  p.m.-6.W  p.m.:  Babcock  and 
Wilcox  Nuclear  Power  Plants  (Open) — 
Discuss  proposed  ACRS  report  on  the 
safety  reassessment  of  B&W  nuclear 
power  plants  by  the  B&W  Owners 
Group. 

Friday,  June  3, 1988 

8:30  a.m.-10:15  a.m.:  Prioritization  of 
Generic  Issues  (Open) — ^Discussion  and 
comment  regarding  the  proposed 
prioritization  of  several  new  generic 
issues. 

10:30  a.m.-ll:30  a.m.:  Reactor 
Operations  (Open) — Briefing  regarding 
proposed  International  Organization  of 
Reactor  Operators. 

11:30  a.m.-12:00  noon:  Future 
Activities  (Open) — Discuss  anticipated 
subcommittee  activities  and  items 
proposed  for  consideration  by  the  fiill 
Committee. 

IM)  p.m.-2:30  p.m.:  Systems 
Interactions  (Open) — Briefing  regarding 
the  proposed  resolution  of  USI A-17, 
"Systems  Interactions  in  Nuclear  Power 
Plants." 

2:30  p.m.-3M)  p.m.:  ACRS 
Subcommittee  Activities  (Open) — 
Briefing  and  discussion  regarding  the 
status  of  the  PDA  review  for  the 
Advanced  Boiling  Water  Reactor. 

3:15  p.m.-4:15  p.m.:  Radioactive 
Effluents  (Open) — ^Briefing  and 
discussion  regarding  proposed  changes 
in  10  CFR  Part  20,  "Standards  for 
Protection  Against  Radiation." 

4:15  p.m.-S:15  p.m.:  Preparation  of 
ACRS  Reports  [Open)~-Di»caM 
proposed  ACRS  reports  on  thermal- 
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hydraulic  phenomena  reaearch 
activities. 

5:15  p.m.-5:45  p.m.:  New  Members 
(Qoaed) — Discuss  status  of  appointnient 
of  proposed  members  and  the 
qualifications  of  candidates  being 
considered  for  nomination. 

5:45  p.m.-6.-00  p.m.:  ACRS  Practices 
and  Procedures  (Open) — Discuss 
proposed  procedures  regarding 
members'  participation  in  meetings 
whidi  are  not  sponsored  by  the  ACRS. 

Soliitday.)ime4,19l8 

8:30  ajn.-12:30 p.m.:  Preparation  of 
ACRS  Reports  (ChKo)— Discoss 
proposed  ACRS  reports  to  NRC 
reganfing  items  oonsideied  dnrtng  this 
meetiag  and  ttw  337th  ACRS  meeting 
(May  5-7. 1868). 

1:30 p.m.-2:30 p.m.  ACRS 
Subcommittee  Actiyities  (Open)-^ 
Reports  and  discussion  of  tbe  status  of 
assigned  subcommittee  activities 
including  NRC  regional  adivitiesj 
intematioiial  meeting  on  operational 
safety  experience,  and  bilateral  meeting 
on  significant  operational  events  and 
consideration  of  severe  accidents. 

Ptocedores  for  the  conduct  of  and 
participation  in  ACRS  m*<itin£f  were 
published  in  the  Fsdusl  Kaglste  on 
October  2. 1987  (51 FR  37241).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  pubbc  lecordiag  will 
be  permitted  only  during  those  portions 
of  die  meeting  when  a  transcr^)!  is  being 
kept  and  questions  may  be  asked  only 
by  monbers  of  the  Conunittee.  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  Executive  Director  as  far  in 
advance  as  practicable  so  diet 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  sndi  statements.  Use  of  still, 
motion  picture  and  television  cameras 
during  diis  meeting  may  be  limited  to 
selected  portioBS  o^  the  meeting  as 
determined  by  the  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  Hut  purpose  may  be  obtained 
by  a  prepaid  telephone  call  to  die  ACRS 
Executive  Director,  Mr.  Raymond  F. 
Fraley,  prior  to  the  meeting.  In  view  of 
the  possibility  that  the  schedule  for 
ACRS  meetings  may  be  adjosted  by  die 
Chairman  as  necessary  to  Cscitttate  the 
conduct  of  the  saeetiug.  peiaons 
planning  to  attend  slvNild  check  with  the 
ACRS  Executive  Dffector  if  such  ; 
rescheduling  would  result  in  Ba)ar 
inumvenience. 

I  have  detennined  to  accordance  with 
subsection  10(d)  Pub.  L.  93-«e3  that  it  is 
necessary  to  close  portions  of  thia 
meeting  as  noted  above  to  discusa 
information  die  release  of  which  would 


represent  a  clearly  unwarranted 
invasitm  of  personal  privacy  (5 13&C 
552b(cX8))  and  Proprietary  Information 
applicable  to  the  facility  being  discussed 
(5  U.S.C  552b(c)(4)). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  die 
opportunity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  to  the  ACRS 
Executive  Director,  Mr.  Raymond  P. 
Fraley  (telephone  202/634-3265), 
between  8n5  a.m.  and  5:00  p.m. 

Date:  May  17, 1988. 
JohnCHoyle, 

Advisory.  Committee  Management  Officer. 
(FR  Doc  a»-11407  FOed  5-20-88;  8:46  am) 


[Dodrat  Nes.  50-338  and  50-338] 

VirgfentoBactrto  and  Powar  Coi; 
ConaWaralion  of  laauanoa  of 
Amandmonia  to  FacMy  OparaHng 
Ucanaas  and  OpportunNy  for  Haaiing 

The  U3.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  isssance  of  amendments  to 
Facility  Operating  License  Noa.  NPF-4 
and  NPF-7.  issued  to  die  Virginia 
Electric  and  Power  Conqiany  (the 
licensee),  for  the  operation  of  the  North 
Anna  Power  Stotion,  Units  Na  1  and 
No.  2  (NA-1&2)  located  m  Louisa 
County,  Virginia. 

The  proposed  amendments  would 
modify  the  NA-ia2  TS,  section  3.7.12. 
Table  3.7.5  to  delete  components  wdiich 
were  replaced  daring  the  Service  Water 
Reservoir  hnprovement  Project  and  to 
change  the  allowable  differential 
settiement  between  Unit  2  Main  Steam 
Valve  House  and  the  Service  Building 
(SB). 

The  proposed  changes  to  the  NA-1&2 
TS,  section  3.7.12.  Table  3.7.5  would 
delete  the  setdemeut  monitoring 
requirements  for  service  water  lines 
which  were  removed  from  swvica  and 
replaced  with  new  lines  connecting  the 
Setvice  Water  System  to  the  new 
Service  Water  Valve  House  and  spray 
headers  during  the  Service  Water 
Reservoir  Improvement  Project  in  1987. 
This  replacement  was  approved  by  the 
NRC  in  license  Amendmmts  SI  and  76, 
respectively,  on  March  27, 1987. 

The  proposed  changes  wotdd  slso 
revise  the  lunit  for  difieiential 
settiement  between  potots  117  and  113 
of  TmUs  3.7.5.  The  differwatial 
settiement  between  settiement 
monitoring  potots  117.  die  Sa  and  113. 
tiie  NA-2  Main  Steam  Valve  House 
(MSVH),  has  frwymidy  approached  75» 


of  the  allowable  vake  to  Table  3.7 J^  of 
TS  section  3.7.1Z  and  the  measured 
value  exceeded  75%  of  the  alkrwabie 
value  to  June  1987  and  to  1900.  A  report 
exceeding  75%  of  aUowable  differential 
settlement  between  these  two  potots 
was  submitted  to  die  NRC  to  1981  and  to 
August  1987  to  accordance  with  the  NA- 
1&2  TS.  The  August  1967  report  is 
provided  as  part  of  the  licensee's  March 
10, 1988  submittal. 

The  primary  concern  of  the 
differential  settiement  between  the  SB 
and  die  NA-2  MSVH  is  die  effect  on  die 
four  buried  service  water  lines  running 
between  the  two  structures.  The  code 
allowable  stress  m  the  service  water 
lines  for  differential  settiement 
condition  is  45,000  pounds  per  square 
toch  (psi).  As  stoted  m  the  NA-lft2  TS, 
critical  chfferential  settiement  is  the 
downward  movement  of  the  SB  with 
respect  to  the  MSVR  The  results  of  an 
engineering  analysis  show  diat, 
disregarding  survey  toaccurades,  there 
has  been  negligible  additional 
settiement  of  the  SB  smce  1981. 

The  differential  settlement  limit  oi 
0.03  feet  m  the  TS  was  based  upon  an 
estimate  of  future  differential  settlement 
between  pomts  117  and  113.  The  service 
water  pipe  stress  analysis  shows  that 
considerable  margto  exists  before  code- 
allowable  stresses  would  be  exceeded 
and,  therefore,  the  differential 
settlement  of  the  SB  with  respect  to  the 
NA-2  MSVH  has  bad  no  sigidficant 
impact  on  the  service  water  pipes  or  on 
plant  operability. 

The  profmsed  changes  would  revise 
the  allowable  value  of  diffoential 
settiement  between  the  SB  and  the  NA- 
2  MSVH  from  0.03  feet  to  0i>47  feet  This 
value.  Ol047  feet  corresponds  to  a  stress 
of  4447B  psi  to  the  service  water  lines, 
which  is  stitt  below  the  code-allowable 
stress  of  45J0OO  psL  The  reportable 
tiireshold  of  75%  would  still  be 
maintained  to  the  NA-1A2  TS. 

Prior  to  issuance  of  the  proposed 
license  anendments.  the  *^i?rTfnittrirn 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  June  20^  1968,  die  licensee  may  file 
a  request  for  a  hearing  with  reelect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  toterest  may  be 
affected  by  this  proceeding  and  ■vOm 
wishes  to  partidpate  as  a  party  to  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
mtervcnei  Requests  for  a  hearing  and 
petittons  for  leave  to  tolervene  shall  be 
filed  to  accordance  with  the 
Commission's  lloles  61  Practice  for 


Domestic  licensing  Prooeedingi"  to  10 
CFR  Part  2.  If  a  request  for  a  hewing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Coounission  or  an 
Atomic  Safety  and  licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel  will  rule  on  the 
request  and/or  petition:  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  mtervene  shall  set 
forth  with  particularify  the  mterest  of 
the  petitioner  m  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  mtervention  should  be  pennitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
properfy,  financial  or  otiiier  interest  to 
the  proceeding:  and  (3)  the  possible 
effed  of  any  order  which  may  be 
entered  to  die  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s]  of  the 
subjed  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  totervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prdtearing  conference  scheduled  to 
the  prooeecfing,  but  such  an  amended 
petition  must  satisfy  the  specifidty 
requirements  described  above. 
'    Not  later  dian  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  tlw  petition  to 
intervene,  which  must  toclude  a  list  of 
die  contentions  that  are  sought  to  be 
litigated  to  the  matter,  and  £e  bases  for 
each  contentimi  set  forth  with 
reasonable  spedfidty.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendments  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
.supplement  which  satisfies  these 
requiremenU  with  resped  to  at  least  one 
contention  will  not  be  pennitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceedtog,  subjed  to  any 
limitatioas  to  the  order  granting  leave  to 
intervene,  and  have  the  opportunify  to 
participate  folly  to  the  condud  of  die 
hearing,  todnifing  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  totervene  must  be  filed  with 


the  Secretary  of  the  Commission,  U.S. 
Nudear  Regulatory  Commission. 
Washington,  DC  30555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  die  Commission's  Pidilic 
Document  Room,  1717  H  Street  NW., 
Washington,  DC,  by  die  above  date. 
Where  petitions  are  filed  daring  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptiy  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
(800)  325-6000  (m  Missouri  l-(800)  342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Herbert  N.  Berkow: 
petitioner's  name  and  telephone 
number  date  petition  was  mailed:  plant 
name:  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nudear  Regulatory 
Commission,  Washington.  DC  20555. 
and  to  Michael  W.  Maupin.  Esq.,  Hunton 
and  Williams,  P.O.  Box  1535,  Richmond, 
Viiginia  23212. 

Nontimely  filings  of  petitions  for  leave 
to  totervene,  amraded  petitions, 
supi^ementel  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determtoation  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safefy  and  licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  to  10 
CFR  2.714(aKl)(i)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
die  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completton  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazudaconsiderstions  to 
accordance  widi  10  CFR  50.91  and  5002. 

For  forther  detoils  with  resped  to  this 
action,  see  the  application  for 
amendn»nt  dated  March  10, 1968,  which 
is  available  for  public  inspection  at  the 
Commission's  Ihiblic  Document  Room, 
1717  H  Street  NW.,  Washington,  DC 
2(fiS5,  and  at  the  Alderman  Library, 
Manuscripts  Dqiartment  University  of 
Virginia.  Charlottesvdle,  t^rginia  22901. 

Dated  at  Rodcville,  Maryland,  ttris  12th  day 
of  May,  1988 

For  the  Nuclear  Regulatoiy  Commission. 
Herbert  N.  Baricow. 

Director.  Project  Directorate  11-2,  Diviekm  of 
Reactor  Projects  l/ll.  Office  ofNaclear 
Reactor  Regulation. 
[FR  Doc.  88-11488  Filed  5-20-88;  8:45  am] 


[Docket  Na  SO^SOS] 

Vinaconaki  Pubic  Sarvloa  Corp., 
Kawaunaa  Nudaar  Plant;  EzamptkNi 


The  Wisconsin  Public  Service 
Corporation  (WPSC  die  licensee)  is  the 
holder  of  Fadlity  Operating  License  No. 
DPR-43  which  suthorizes  operation  of 
the  Kewaunee  Nuclear  Power  Plant  (the 
fadlify),  at  a  steady-state  power  level 
not  to  exceed  1650  megawatts  thermal. 
The  facility  is  a  pressurized  water 
reactor  located  in  Kewaunee  County, 
Wisconsin.  The  license  provides,  among 
other  things,  that  the  facility  is  subject 
to  all  rules,  regulations,  and  Orders  of 
the  Commission  now  or  hereafter  to 
effed. 

n. 

On  November  19, 1980,  the 
Commission  published  a  revised  S  50.48 
and  a  new  Appendix  R  to  10  CFR  Part  SO 
regarding  fire  protection  features  of 
nuclear  power  pltmts.  The  revised 
S  50.48  and  Appendix  R  became 
effective  on  February  17, 1981.  Sectton 
in  of  Appendix  R  contains  15 
subsections  lettered  A  through  O,  each 
of  which  specifies  requirements  lot  a 
particular  asped  of  the  fire  protection 
features  at  a  nudear  power  plant 

One  of  the  subsections,  III.G,  is  the 
subjed  of  the  licensee's  exemption 
request  Specifically,  Subsections  IILG 
requires  specific  fire  protection  features 
for  structures,  systems  and  components 
important  to  safe  shutdown  of  the  plant 

m. 

By  letter  dated  June  23, 1987,  die 
licensee  submitted  requests  for  two 
exemptions  fiom  the  technical 
requirements  of  subsection  IILG  of 
Appendix  R  to  10  CFR  Part  5a 
Subsection  IILG  of  Appendix  R  is 
related  to  fire  protection  featiu-es  for 
ensuring  the  availability  of  necessary 
systems  and  associated  cirpuits  used  to 
achieve  and  matoteto  safe  plant 
shutdown. 

The  first  exemption  request  pertains 
to  paragraph  III.G.2(b]  of  Appendix  R.  to 
areas  where  cables  or  assodated 
circuits  of  redundant  trains  are  located 
to  the  same  fire  area  outside  primary 
containmoit  paragraph  in.G.2  of 
Appendix  R  requires  separation  by  a  3- 
hour  fire  barrier  or  separation  by  more 
than  20  feet  with  no  intervening 
combustibles  and  with  fire  detection 
and  automatic  fire  suppression.  The 
exemption  was  requested  from  the 
specific  requirements  of  this  section  to 
the  extent  diat  it  requires  automatic  fire 
suppression  systems  to  be  installed 
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throu^out  the  Shield  Building,  Firp 
Area  SB-d5.  The  Shield  Building    | 
consists  of  a  5-foot  annular  space 
between  the  building's  inside  wall  and 
the  reactor  containment  vessel.  Cables 
required  for  alternative  and  dedicated 
shutdown  are  located  within  the  annular 
space  in  two  separate  cable  penetration 
areas.  The  cable  penetration  areas  are 
separated  by  a  distance  greater  than  20 
.  feet  free  from  intervening  combustibles. 

The  Rxed  combustible  loading  in  Fire 
Area  SB-65  is  low,  consisting  primarily 
of  cable  insulation.  The  overaU 
combustible  load  is  less  than  1,500  Btu 
per  square  foot.  Transient  combustibles 
within  the  Shield  Building  are  minimized 
by  strictly  controlled  access  and  plant 
administrative  procedures.  Ionization 
smoke  detectors  are  installed  within  the 
annular  space  of  the  Shield  Building. 
These  detectors  are  located  near  each 
cable  penetration  area.  Visual  and 
audible  alarms  for  these  detectors  are 
provided  in  the  Control  Room.  For 
manual  fire  Rghting  within  Fire  Area 
SB-65,  portable  fire  extinguishers  and 
hose  stations  are  available  in  adjacent 
areas. 

The  purpose  of  requiring  a  fixed  fire 
suppression  system  is  to  prevent  a  fire 
of  significant  magnitude  from 
developing  and  damaging  the  ability  to 
achieve  and  maintain  safe  shutdown. 
Due  to  the  low  combustible  loading  and 
the  clear  spatial  separation  between 
penetration  areas,  a  significant  fire 
exposure  to  alternative  and  dedicated 
shutdown  cables  does  not  exist  It  is 
expected  that,  if  a  fire  were  to  occur,  it 
would  develop  slowly  with  an  initially 
low  heat  release.  Ionization  detectors 
located  at  each  of  the  cable  penetration 
areas  would  activate  annimciators  in 
the  Control  Room,  warning  operators  of 
a  fire  in  the  particular  penetration  area 
of  the  Shield  Building.  The  fire  brigade 
would  then  be  dispatched  to  extinguish 
the  fire  manually,  using  the  hose  lines  or 
portable  extinguishers  provided  in 
adjacent  areas. 

Based  on  the  low  combustible  loading 
of  the  area,  the  passive  protection 
provided  by  the  separation  between 
penetration  areas,  the  installed  smoke 
detectors  and  the  fire  brigade's  ability  to 
extinjE^sh  a  fire  in  the  area,  there  is 
reasonable  assurance  that  a  fire  in  the 
Shield  Building  would  not  prevent  a  safe 
plant  shutdown.  The  staff  concludes  the 
installation  of  fixed  fire  suppression  in 
the  Shield  Building  will  not  significantly 
increase  the  level  of  fire  protection 
currently  provided.  Therefore,  the  fire 
protection  features  currently  provided 
for  Fire  Area  SB-65  are  acceptable. 

The  second  exemption  request  1 
pertains  to  paragraph  III.G.3  of  ' 
Appendix  R,  which  requires  that  fire 


detection  and  fixed  fire  suppression 
systems  be  provided  to  areas,  rooms,  or 
zones  that  contain  alternative  or 
dedicated  shutdown  capabiUty. 

An  exemption  was  requested  from  the 
requirements  of  section  III.G.3  of 
Appendix  R  to  the  extent  that  it  requires 
fixed  fire  suppression  throughout  the 
Control  Room  portion  of  Fire  Area  AX- 
35.  Automatic  fire  suppression  systems 
are  not  currently  installed  in  the 
Kewaunee  Control  Room.  The  Control 
Room  is  located  on  the  628-foot 
elevation  of  the  Auxiliary  Building  in 
Fire  Area  AX-S3.  It  contains  the  normal 
and  engineered  safety  features  control 
boards  for  the  plant  and  is  continuously 
manned  by  trained  operators. 
Combustible  materials  within  Control 
Room  primarily  consist  of  cable 
insulation  and  ordinary  combustibles. 
The  combustible  loading  is  less  than 
10,000  BTU  per  square  foot.  Fire  Area 
AX-35  is  separated  from  other  fire  areas 
within  the  plant  by  fire  barriers  of  3- 
hour  rated  construction.  The  barriers  are 
generally  reinforced  concrete  or 
concrete  block.  Openings  through  the 
barriers  are  protected  with  3-hour  rated 
opening  protectives  such  as  penetration 
seals  and  dampers.  Ionization  smoke 
detectors  are  installed  in  selected  panels 
and  consoles  in  the  Control  Room. 
Additionally,  a  smoke  detector  is 
installed  within  the  HVAC  return 
ducting  for  the  room.  Portable 
extinguishers  are  available  in  the 
Control  Room  with  additional 
extinguishers  and  hose  stations 
available  in  adjacent  areas.  Alternate 
shutdown  capability  meeting  the  criteria 
of  section  III.G.3  has  been  provided  for 
the  Control  Room  via  a  dedicated 
shutdown  panel  located  in  Fire  Zone 
TU-05A. 

The  fire  protection  in  Fire  Area  AX-35 
does  not  comply  with  technical 
requirements  of  section  III.G.3  of 
Appendix  R  because  automatic  fire 
suppression  is  not  installed  in  a  zone  for 
which  alternative  shutdown  capability 
is  provided.  The  purpose  of  requiring  a 
fixed  fire  suppression  system  is  to 
prevent  a  fire  of  significant  magnitude 
fit)m  developing  and  damaging  the 
ability  to  achieve  and  maintain  safe 
shutdown.  Because  of  the  presence  of 
ionization  detectors  and  the  continuous 
manning  by  trained  operators,  a  fire  in. 
the  Control  Room  should  be  detected 
early  and  extinguished  by  the  fire 
brigade.  Additionally,  alternative 
shutdown  capability  inde]}endent  of  Fire 
Area  AX-35  would  be  possible  by 
means  of  a  dedicated  shutdown  panel  in 
Fire  Zone  TU-05A. 

Based  on  the  low  combustible  loading, 
the  fire  detection  provided,  the 
continuous  manning  by  trained  Control 


Room  operators  and  the  alternative 
shutdown  capability  provided,  there  is 
reasonable  assurance  that  a  fire  in  the 
Control  Room  will  not  prevent  a  safe 
plant  shutdowm.  The  staff  concludes  the 
installation  of  fixed  fire  suppression  in 
the  Control  Room  will  not  significantly 
increase  the  level  of  fire  protection 
currently  provided.  Therefore,  the  fire 
protection  features  currently  provided 
for  fire  area  AX-35  are  acceptable. 

IV. 

Accordingly,  the  Commission  has 
determined,  pursuant  to  10  CFR  50.12(a), 
that:  (1)  The  exemption  as  described  in 
section  III  is  authorized  by  law,  will  not 
present  an  undue  risk  to  the  public 
health  and  safety,  and  is  consistent  with 
the  common  defense  and  security;  and 
(2]  special  circumstances  are  present  for 
the  exemption  in  that  application  of  the 
regulations  in  this  particular 
circumstance  is  not  necessary  to 
achieve  the  imderlying  purposes  of 
Appendix  R  to  10  CFR  Part  50. 
Therefore,  the  Commission  grants  the 
exemptions  from  the  requirements  of 
section  UI.G.  of  Appendix  R  to  10  CFR 
Part  50  to  the  extent  discussed  in  section 
III  above. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  environment 
(53  FR  11155.) 

This  Exemption  is  eflTective  upon 
issuance. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  May  1988. 
Dennis  M.  Cnitchfield, 

Director,  Division  of  Reactor  Projects — III,  IV, 
V  and  Special  Projects,  Office  of  Nuclear 
Reactor  Regulation 

[FR  Doc.  88-11465  Filed  S-2&-B8: 8:45  am] 
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PRESIDENTIAL  COMMISSION  ON  THE 
HUMAN  IMMUNODEFICIENCY  VIRUS 
EPIDEMIC 

Meeting 

Notice  is  hereby  given,  pursuant  to 
Pub.  L  92-463,  that  the  Presidential 
Commission  on  the  Human 
Immunodeficiency  Virus  Epidemic  will 
hold  an  Executive  Session  on  June  7, 
and  June  16  and  17, 1988, 9:00  a.m.  to 
5:00  p.m.  at  the  Interstate  Commerce 
Commission  Building,  1200  Constitution 
Avenue  NW.,  Hearing  Room  B, 
Washington,  DC. 

Both  of  the  meetings  will  be  devoted 
to  the  formulation  of  the  final  report 
which  is  due  to  the  President  June  24. 


198a  TTiere  will^  •  five  day 

period  fronlheJBnt  BxecHtive  SeestoB 
on  June  7di  through  June  12tfa  to  allow 
the  public  an  opportunity  to  submit 
written  coauMntt  and  reoommendations 
for  consideration. 

Records  shall  be  kept  of  ail  > 
CoBunisaian  prootediQgi  and  afaall  be 
available  for  public  inspectim  during 
regular  office  hours  at  655 15di  Street 
NW,  Suite  901.  Washington,  DC  20005. 
PoUy  L  Gault. 
Executive  Director. 

(FR  Dm.  8»^149I  FHad  5-20-88;  8:45  a.m.) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Aegulatory  Organlzatione; 
Appications  for  Unlisted  Trading 
Privlegee  and  of  Opportmny  lor 
Hearing  Boston  Stodc  EsKlMnge,  Inc. 

May  17, 196& 

The  above  named  national  secaiities 
exchange  has  filed  applications  widi  the 
Securities  and  Exdiange  Comratssion 
piirsuant  to  section  12(fKl)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securitiea: 
Bravil  Fund,  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3381) 
EMC  Corp. 
CoBunoa  Stock,  $.01  Par  Value  (File 
No.  7-3362) 
Dean  Witter  Government  Income  Trust 
Sharies  of  Beneficial  Interest  (Hie  No. 
7-338S) 
Chase  Medical  Group,  Inc. 
Common  Stock.  $.01  Par  Value  (FUe 
No.  7-3384) 
New  America  High  Income  Fund,  lac 
(The) 
Common  Stock,  lOl  Par  Value  (File 
No.  7-3365) 
Templeton  Global  Income  Fund 
Common  Stock,  $.01  Par  Value  (File 
Na  7-3386)  ' 
MFS  Intermediate  Income  Trust 
Shares  of  Beneficial  Interest.  No  Par 
Value  (File  Na  7-3387) 
Owens  &  ihfinor,  Ina 
Common  Stock.  $2J00  Par  Value  (File 
No.  7-3388) 
Southdown,  Inc. 
Common  Stock.  $2.50  Par  Value  (File 
Na  7-3380) 
Systems  Integrators,  Inc. 
ComnMia  Stock.  No  Par  Value  (File 
.     Na  7-3390) 
Eagle-Rclnr  Industries.  Inc. 
CoouBon  Stock.  $1.25  Ite  Value  (File 
No.  7-3391) 


Fieldcrest  Cannon.  Inc. 

Common  Stock.  IJOI  Par  Vabe  (File 
No.  7-3392) 
First  Republicbank  Corp. 

Convertible  Perf erred  Series  A.  No 
Par  Value  (File  No.  7-3393) 
Growth  Stock  Outkrak  TVust.  Ina 

Common  stock,  llO  Par  Value  (File 
Na7-.3394) 
Helig-Meyers  Ca 

Common  Stodc,  $2.00  Par  Value  (File 
Na  7-3395) 
MacNell-Schwendler  Corp. 

Common  Stock.  $.10  Par  Value  (File 
No.  7-3396) 

These  securities  are  listed  and 
registered  on  one  or  more  otlier  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  8, 1986,  written 
data,  views  and  arguments  concerning 
the  above-referenced  applications. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  die 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  vn\]  approve 
the  applications  if  its  finds,  based  upon 
all  the  information  available  to  it  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commisiton.  by  the  Diviaioa  of 
Market  Regulation,  pursaant  to  delegated 
authority. 

Jooadun  G.  Kals, 

Secretary. 

(FR  Doc.  88-11470  Filed  5-20-88;  SMS  am] 


Self-Regulatory  Organizations; 
AppHcatloas  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Boston  Stodc  Exchange,  inc. 

May  17. 1988. 

The  above  named  national  securities 
exchange  has  filed  appUcations  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 
San  Ju£ui  Basin  Royalty  Trust 

Shares  of  Beneficial  Interest.  No  Par 
Value  (File  Na  7-3397) 
Soo  Lines  Corp. 

Common  Stock.  $.03  ^  Par  Value  (File 
Na  7-^96) 
Sun  Distributors  LP. 


Class  A  Depositoiy  Receipts.  No  i>ar 
Vahw  (File  Na  7-3386) 
Marifran's  Partners,  LP. 

Depository  Receipts,  No  Par  Value 
(File  No.  7-3400) 
Universal  Matchbox  Group,  Ltd. 

Common  Stodc  $.01  Par  Value  (File 
No.  7-3401) 
Rhoden,  Inc. 

Common  Stock.  $1.00  Par  Value  (Pile  , 
No.  7-3402) 
Sikes  Corp. 

Class  A  Common  Stock.  $.10  Par 
Value  (FUe  No.  7-3403) 

Tliese  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  end  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  6. 1968,  written 
data,  views  and  arguments  concerning 
the  above-referenced  applications. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street -NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  appiicatioas~ 
are  consistent  with  the  maintenance  of 
fair  and  orderiy  maricets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Kats. 
Secretary. 
(FR  Doc.  88-11471  Filed  5-20-8&-  B.>45  am] 
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Self-Regulatory  Organizations; 
AppUcations  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Kleartng;  Clndnnstl  Stodc  Exdiange, 
Inc. 

May  18, 1988. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(l](B]  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 
Allegheny  Ludlum  Corp. 

Common  Stock.  $.10  Par  Value  (File 
No.  7-3427) 
AMRE,  Inc. 

Common  Stock.  $j01  Par  Value  (File 
No.  7-3428) 
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Applied  Magnetics  Corp. 
Common  Stock.  $.01  Par  Value  I 
No.  7-3429) 
Birmingham  Steel  Corp. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3430) 
Blue  Chip  Value  Fund,  Inc. 
Common  Stock.  $.01  Par  Value  fJFUe 
No.  7-3431)  .  I 

Cedar  Fair,  LP.  I 

Common  Stock,  No  Par  Value  (File 
No.  7-3432) 
Columbia  Pictures  Enterprises 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3433) 
Dean  Witter  Government  Income  Trust 
Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-3434) 
Jepson  Corp. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3435)  1 

New  Jersey  Resources,  Inc.  I 

Common  Stock,  $5.00  Par  Value  (File 
No.  7-3436) 
Nicholas  Appl^te  Growth  Fund 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3437) 
Orion  Capital  Corp. 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-3438) 
Owens  &  Minor,  Inc. 
Common  Stock,  $2.00  Par  Value  (File 
No.  7-3439)  I 

Permian  Partner  LP. 
Cumulative  Convertible  Preferred.  No 
Par  Value  (File  No.  7-3440) 
Prudential  Strategic  Income  Fund,  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3441) 
Putnam  Premier  Income  Trust 
Common  Stock,  No  Par  Value  (Pile 
No.  7-3442)  j 

Quest  for  Value  Dual 
Purpose  GF  Fund,  Inc.  Capital  Shares 
(File  No.  7-3443)  i 

Russ  Berrie  &  Co.,  Inc.  ' 

Common  Stock,  $.10  Par  Value  (File 
No.  7-3444) 
Sea  Containers,  Ltd. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3445) 
Southdown,  Inc. 
Common  Stock,  $2.50  Par  Value,  (File 
No.  7-3446)  I 

Symbol  Technologies 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3447)  1 

The  Thai  Fund  I 

Common  Stock,  $.01  Par  Value  (File 
No.  7-3448) 
UnionFed  Financial  Corp.  I 

Common  Stock,  No  Par  Value  (File 
No.  7-3449) 
Worldwide  Value  Fund 
Common  Stock,  $.001  Par  Value  (File 
No.  7-3450)  I 

Amwest  Insurance  Group 
Common  Stock,  No  Par  Value  (File 
No.  7-3451) 


Carnival  Cruise  Lines 

Common  Stock,  lOl  Par  Value  (File 
No.  7-3452) 
Media  General,  Inc. 

Common  Stock.  $1.00  Par  Value  (File 
No.  7-3453) 

These  securitiesr  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  Jime  8, 1988,  written 
data,  views  and  arguments  concerning 
the  above-referenced  applications. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
45a  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 
[FR  Doc.  88-11472  Filed  5-20-88;  8:45  am] 

BHJJNQ  COOE  M10-01-M 


Self-Regulatory  Organizatione; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportuntty  for 
Hearing;  Pacific  Stock  Exchange,  Inc. 

May  17, 1988. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission' 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  imlisted 
trading  privileges  in  the  following 
securities: 

American  Southwest  Mortgage 
Investments  Corp. 
Common  Stock,  101  Par  Value  (File 
No.  7-3404) 
Analog  Devices,  Inc. 
Common  Stock,  116  Par  Value  (Hie 
No.  7-3405) 
Brazil  Fund,  Ina 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-3406) 
Brown  Foreman 
Common  Stock.  Class  B  (File  No.  7- 
3407) 
Callaghan  Mining  Corporation 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-3408) 


Carnival  Cruise  Lines,  Inc. 
Common  Stock.  101  Par  Value  (File 
No.  7-3409) 
Compania  Teliefonica  National 
American  Depositaiy  Receipts  (File 
No.  7-3410)  .^;'" 

Dow  Jones  ft  Co. 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-3411) 
Entertainment  Marketing  Inc. 
Common  Stock,  lOl  Par  Value  (File 
No.  7-3412) 
First  Wyoming  Bancorp 
Common  Stock,  No  Par  Value  (File 
No.  7-3413) 
Heico  Corporation 
Common  Stock,  116  Par  Value  (File 
No.  7-3414) 
Hoyiianian  Enterprises,  Inc. 
Common  Stock,  101  Par  Value  (File 
No.  7-3415) 
ICH  Corporation 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-3416) 
Mexico  Fund,  Inc. 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-3417) 
NV  Ryan,  LP. 

Limited  Partnership  (File  No.  7-3418) 
Patrick  Petroleum  Corporation 
Common  Stock.  120  Par  Value  (File 
No.  7-3419)  ^ 

Pauley  Petroleum  Corporation 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-3420) 
RB  Industries,  Lie. 
Common  Stock,  No  Par  Value  (File 
No.  7-3421) 
Shell  Transport  ft  Trading  PLC,  Ltd. 
Ordinary  Shares  (File  No.  7-3422) 
Southmark  Corporation 
Adjustable  Cumulative  Preferred  D. 
Series  H  9V*%  Cumulative 
Convertible  Preferred  (File  No.  7- 
3423) 
Thai  Fund,  Inc. 
Common  Stock,  101  Par  Value  (FUe 
No.  7-3424) 
Standard  Brands  Paint  Company 
Common  Stock,  lOl  Par  Value  (File 
No.  7-3425) 
USG  Corporation 
Common  Stock,  $4.00  Par  Value  (File 

No.  7-3426) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  8, 1988.  written 
data,  views  and  arguments  concerning 
the  above-referenced  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Sth  Street.  NW..  Washington.  DC 


20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonatlian  G.  Kats. 

Secretary. 

(FR  Doc  88-11473  Filed  5-20-88;  8:45  am] 

MLUNQ  COOC  SOIO-OI-M 


Self-Regulatory  Organizations; 
Applications  for  Unisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Inc. 

May  17, 19ea 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 
Interlake  Corporation  ' 

Common  Stock,  $1.00  Par  Value  (File 
No.  7-3377) 
Earle  M.  Jorgensen  Company 

Common  Stock.  $1.00  Par  Value  (File 
No.  7-3378) 
House  of  Fabrics,  Ina 

■Common  Stock,  $0.10  Par  Value  (File 
No.  7-3379) 
IPTimberlands,  Ltd. 

Class  A  Depositary  Units,  No  Par 
Value  (File  No.  7-3380) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  8, 1988,  written 
data,  views  and  arguments  concerning 
the  above-referenced  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Sti-eet,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 


For  the-Gommissioa  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
fooatfaan  G.  Katx. 
Secretary.         • 
(FR  Doc  88-11474  Filed  5-20-88;  8:45  am] 

MUMQ  COOC  i01(HI1-«l 


SMALL  BUSINESS  ADMINISTRATION 

RegkMi  I  Advisory  Council;  Public 
Meetkig;  Connecticut 

The  U.S.  Small  Business 
Admiidstration,  Region  I  Advisory 
Council,  located  in  the  geographical  area 
of  Hartford.  Connecticut,  will  hold  a 
public  meeting,  at  9:00  a.m..  on  Monday, 
July  11, 1988,  at  the  Yale  Inn,  900  East 
Maine  Street  Meriden,  Connecticut 
06450,  to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present 

For  further  information,  write  or  call 
Henry  A.  Povinelli,  District  Director, 
U.S.  Small  Business  Administration,  330 
Main  Street  Hartford,  Connecticut — 
(202)  240-4670. 
Jean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
May  17, 1968. 

[FR  Doc  11540  Filed  5-20-«8:  8:45  am] 

MUMQ  COOC  I02>41^ 


Regkm  ill  Advisory  Council;  Change  hi 
Date  of  Scheduled  Put>lk:  Meeting; 
Maryland 

The  U.S.  Small  Business 
Administration  Region  III  Advisory 
Council,  located  in  the  geographical  area 
of  Baltimore,  Maryland,  has  changed  the 
date  for  its  public  meeting  from  June  1, 
1988,  to  May  25, 1988,  at  5:30  p.m.  to  7:30 
p.m.,  at  the  Blue  Cross  and  Blue  Shield 
of  Maryland  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present 

For  further  information,  write  or  call 
Charies  T.  Gaston,  District  Director,  U.S. 
Small  Business  Administration,  :^0  North 
Calvert  Street,  3rd  Flood,  Baltimore, 
Maryland  21202,  (301)  962-2054. 
|aao  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
May  18, 1988. 

[FR  Doc  88-11541  Filed  5-20-88: 8:45  am] 
MLUNQ  COOC  iois-ei-«i 


Region  IV  Advisory  Coundl;  Public 
Meeting;  Mississippi 

The  U.S.  Small  Business 
Administration,  Region  IV  Advisory 


Council  located  in  the  geographical  area 
of  Jackson,  Mississippi,  will  bold  a 
public  meeting,  at  9:00  a.m.,  on  Friday, 
May  27, 1988,  at  the  Jackson  District 
Office,  to  discuss  such  matters  as  may 
be  presented  by  members,  staff  of  the 
U.S.  Small  Business  Administration,  or 
others  present 

For  further  information,  write  or  call 
Jack  Spradling,  District  Director,  U.S. 
Small  Business  Administration,  100 
West  Capitol  Street  Suite  322,  Jackson, 
Mississippi  39269-0396,  (601)  965-4363. 
lean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
May  11, 1988. 

[FR  Doc  88-11542  Filed  5-20-88;  8:45  am]  . 

■RiJNa  COOC  a02S-01-M 


NatkMial  SmaN  Business  Development 
Center  Advisory  Board;  Put>llc  Meeting 

The  National  Small  Business 
Development  Center  Advisory  Board 
will  hold  a  public  meeting  on  Thursday, 
June  23rd,  from  1:30  p.m.,  to  4.-00  p.m. 
and  on  Friday,  June  24th,  1988  from  8:30 
a.m.  to  10:00  a.m.  on  the  campus  of  the 
University  of  Nevada — Reno  at  the 
Business  College  Building,  4th  floor,  in 
the  o^ices  of  the  Small  Business 
Development  Center. 

The  purpose  of  the  meetings  is  to 
discuss  such  matters  as  may  be 
presented  by  Advisory  Board  Members, 
staff  of  the  U.S.  Small  Business 
Administration,  or  others  present 

For  further  information,  write  or  call 
Hardy  Patten,  SBA,  Room  317,  U.S. 
Small  Business  Administration,  1441  L 
Street,  NW.,  Washington,  DC  20416, 
telephone  (202)  653-6315. 
lean  M.  Nowak. 

Director,  Office  of  Advisory  Councils. 
[FR  Doc  88-11543  Filed  5-20-88:  8:45  am] 

BttJJNO  COOC  MHS-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  Na  79-17;  Notice  39] 

NevirCar  Assessment  Program; 
Def  ormable  Moving  Barrier  Crash  Test 
Results  and  Analysis;  Extension  of 
Comment  Period 

AOCNCV:  National  Highway  Traffic 
Safety  Administi-ation  (NHTSA).  DOT. 

ACTION:  Extension  of  comment  period. 

summary:  This  notice  extends  the 
comment  period  on  a  request  for 
comments  on  the  results  and  analysis  of 
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•  series  of  frontal  crash  tests  condncted 
with  a  deformable  moving  barrier  (DKfB] 
which  was  published  on  March  29, 1988. 
The  comment  period  was  scheduled  to 
close  on  May  31. 1968.  NHTSA  has 
received  a  petition  asking  that  die 
ccHnment  period  be  extended  to  allow 
commenters  more  time  to  obtain  and 
analyze  the  DMB  data  and  analysis. 
NHTSA  has  concluded  that  it  is 
appropriate  and  desirable  to  allow 
interested  parties  mc»e  time  to  comment 
on  the  DMB  report  Accordingly,  the 
comment  period  for  that  report  is  | 
extended  for  45  days.  ■ 

DATE  The  comment  period  for  E)ocket 
No.  79-17;  Notice  38  is  extended  so  that 
it  closes  Joly  15, 1988. 
ADDRESSES:  Comments  should  refer  to 
Docket  No.  79-17;  Notice  38  and  be 
submitted  to:  Docket  Section,  National 
Highway  Traffic  Safety  Administration, 
Room  5109,  400  Seventh  Street,  SW., 
Washington.  DC  205ea  Docket  hours  are 
8:00  am  to  4:00  p  jn.  Monday  through 
Friday. 

Km  rjhtmer  mfommtion  contact: 
Jcriin  M.  Machey,  (XBce  of  Market 
Incentives,  NHTSA,  400  Seventh  Street, 
SW.,  Washingtrai.  DC  20690  (202-366- 
4796). 

SUPPLEMEirr ART  INPOmiATION:  NHTSA 
published  a  request  for  conunents  on  die 
results  and  analysis  of  a  series  of  frontal 
crash  tests  conducted  with  a  deformable 
moving  barrier  (DMB)  at  53  FR 10182, 
March  29, 1968.  The  comment  period  for 
that  notice  was  scheduled  to  close  on 
May  31, 1988. 

NHTSA  received  a  petiticm  from  the 
Motor  Vehicle  Manufacturers 


Association  of  the  United  States,  ha, 

(MVMA)  asking  that  the  comment 
period  be  extended  for  30  days  because 
of  delays  in  obtaining  copies  of  the 
crash  test  reports  and  films. 

NHTSA  carefully  considered  the 
request  and  has  conchided  that  it  would 
be  apim>priate  and  beneficial  to  allow 
interested  parties  additional  time  to 
review  the  DMB  materials.  To  that  end, 
NHTSA  has  decided  to  extend  die 
comment  period  on  the  DMB  program 
beyond  that  requested  by  MVMA  to  an 
additional  45  days.  The  new  date  for  the 
close  of  the  comment  period  is  July  IS, 
1968. 

Issued  on  May  18, 1S88. 
BanyFekkx, 

Associate  Administrator^  RuJemaking. 
fFR  Doc  8»-1153e  Ftled  5-20-M;  8:45  am] 

BtLLMOCOOC  4t1«.9».« 


DEPARTIIENT  OF  THE  TREASURY 

Internal  Revanua  Service 

Commissioner's  Advisory  Group;  Open 
IMeeting 

There  will  be  a  meeting  of  the 
Commissioner's  Advisory  Croup  on  June 
8  &  9. 1988.  The  meeting  will  be  held  in 
Room  3313  of  the  Internal  Revenue 
Service  Building.  The  building  is  located 
at  1111  CoRstitiition  Avonie.  NW.. 
Washington.  DC  The  meeting  will  begin 
at  8KX)  a.m.  on  Wednesday,  June  8  and 
8:00  a.m.  on  Thursday.  June  9, 1988.  The 
agenda  will  indude  tfie  foUowing  topics: 


Wednesday, 


i8.in» 


Administration  of  Penalties 

Tax  System  Redesign  fTSR)  Initiatives 

Tax  Forms  Review  Ptocess 

Use  of  Enforcement  Statistics  in 

Evaluating  Employees 
Implementing  the  1986  and  1987  Tax 

Acts 
Taxpayer  Bill  of  Rights 

Thursday,  |wm  •.  1868 

Legislative/Regulatory  Process 
General  Discussion 

The  meeting,  which  will  be  open  to 
the  public,  will  be  in  a  room  that 
accommodates  approximately  50  people, 
including  members  of  the 
Commissioner's  Advisory  Group  and 
IRS  officials.  Due  to  the  limited 
conference  ^>ace.  notification  of  intent 
to  attend  the  meeting  must  be  made  with 
Rober  F.  Hilgen,  Assistant  to  the  Senior 
Deputy  Commissioner  no  later  than  June 
2, 1988.  Mr.  Hilgen  may  be  readied  on 
(202)  566-4143  (not  toll-free). 

If  you  would  like  to  have  the 
committee  consider  a  written  statement, 
please  call  or  write  Robert  F.  Hilgen. 
Assistant  to  the  Senior  Deputy 
ConumssicHier,  1111  Constitution 
Avenue.  NW.,  Room  3014.  Washington. 
DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert F.  HHgen.  Assistant  to  the  Senior 
Deputy  Commissioner,  (202)  566-4143 
(Not  toU-fi^e). 

Uwi»otB.GMm, 

Commissioner. 

[FR  Doc.  8&-114g6  Filed  S-20-88;  8:45  am] 

BtLUNO  OOOE  4S30-O1-W 


Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L.   94-409)  5   U.S.C.   552b(e)(3). 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  date:  10:00  a.m.,  Wednesday, 
May  25. 198a 

LOCATION:  Room  556,  Westwood 
Towers,  5401  Westbard  Avenue. 
Bethesda,  Maryland. 

STATUS: 

MATTERS  TO  BE  CONSIDERED: 

Open  to  the  Public 

1.  Election  of  Vice  Chairman 

The  Commission  will  elect  a  Vice 
Chairman  for  the  term  begirniing  June  1, 1988 
and  ending  May  31, 1989. 

Z  Lawn  Darts 

The  Commission  will  consider  an 
additional  regulatory  option  for  lawn  darts. 

Closed  to  tlie  Public 

3.  Enforcement  Matter  OS  ^3705 

The  Commission  will  consider  issues 
related  to  enforcement  matter  OS  #3705. 

*  Compliance  Status  Report 

The  staff  will  brief  the  Commission  on  the 
status  of  various  compliance  matters. 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION,  CALL: 

301-492-5709. 


CONTACT  PERSON  FOR  ADDITIONAL 

INFORMATION:  Sheldon  D.  Butts,  Office 
of  the  Secretary.  5401  Westbard  Ave., 
Bethesda.  Md.  20207.  301-492-6800. 
Sheldon  D.  Butts. 
Deputy  Setrelary. 
May  18. 1988. 

[FR  Doc.  88-11578  Filed  5-19-88;  12:24  pm] 

BILLING  CODE  63SS-01-M 

FEDERAL  COMMUNICATIONS  COMMISSION 

FCC  To  Hold  Open  Commission 
Meeting.  Wednesday.  May  18. 1988 
May  11. 1988. 

The  Federal  Conununications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Wednesday.  May  18, 1988,  which  is 
scheduled  to  commence  at  9:30  a.m.,  in 
Room  856,  at  1919  M  Sb«et,  NW., 
Washington,  DC. 

Agenda,  Item  No.,  and  Subject 

General— 1— Title:  Amendment  of  the 
Commission's  rules  relating  to  program 
exclusivity  (Gen.  Docket  No.  87-24). 
Subject:  llie  Commission  will  consider 
whether  to  adopt  an  Order  modifying 
certain  of  its  program  exclusivity  rules 
affecting  the  cable  and  broadcast 
industries. 

Private  Radio— 1— Title:  Amendment  of 
Subpart  C  of  Part  90  of  the  Commission's 
Rules  to  Permit  Commercial  Enterprises  to 
be  licensed  Directly  in  the  Special 
Emergency  Radio  Service. . 

Common  Carrie^-1— Title:  In  the  Matter  of 
Inquiry  into  the  poUcies  to  be  Followed  in 


Federal  Register 
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the  Authorization  of  Common  Carrier 
FaciUties  in  the  North  Atlantic  Docket  No. 
79-184.  Summary:  The  Commission  will 
consider  whether  to  adopt  a  Report  and 
Order  concerning  Common  Carrier 
Facilities  required  to  meet  North  Atlantic 
Telecommunications  needs  for  the  1991- 
2000  period. 

Note. — The  summaries  listed  in  this  notice 
are  intended  for  the  use  of  the  public 
attending  open  Commission  meetings. 
Information  not  summarized  may  also  be 
considered  at  such  meetings.  Consequently 
these  summaries  should  not  be  interpreted  to 
limit  the  Commission's  authority  to  consider 
any  relevant  information. 
Mass  Media— 1— Title:  I^ublic  Notice 
concerning  prohibitions  against  payola  by 
broadcasters.  Summary:  The  Commission 
will  consider  whether  to  issued  a  public 
notice  regarding  sections  317  and  507  of  the 
Communications  Act. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Sarah  Lawrence,  Office  of  Public 
Affairs,  telephone  niunber  (202)  632- 
5050. 

Issued:  May  12, 1988. 
Federal  Communications  Commission. 
H.  Walker  Feaster  DI. 
Acting  Secretary. 

[FR  Doc.  88-11531  Filed  5-19-88;  10:28  am] 

BIUJNO  CODE  S7t2-01-« 
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Corrections 

Fateal  ■ii^ilii 

Vol.  53.  No.  99 

Monday,  May  23.  IflM) 

« 

This  section  of  the  FEDERAL  REGISTER 
contains  edttoriat  cocrecfiong  of 
pubfshed  Presidentiat.  Rule.  Piopoasd 
Rute.  and  Notice  documents  and  voftmes 
of  the  Code  of  Federal  Reguiafions. 
These  conections  are  prepared  by  ttte 
OtSce  of  the  Federal  Register.  Agancy 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  etsewhere  in  the 
issua 


COPYRIGHT  ROYALTY  TRIBUNM. 

[Cnr  Docket  No.  87-2-«SC01  ' 

Cable  Royalty  Fund  F»— ;  DhbBiuUuii 


Coirection 

In  notice  document  88-7850  beginning 
on  page  1189S  in  die  isstie  of  Monday. 
April  11. 1988,  make  the  foHowing 
correction: 

On  page  11886,  in  the  first  cofanmi. 

the  third  line  from  the  bottom,  re|riace 
the  last  Gomna  with  a  dosiag  quotation 
mari(  and  insert  "should  be  amended  to 
read  "MPAA— 08.^5%.  Mi^tnaedia— 
0.825%.". 

BRJJNQ  COOE  1S0M1-O  | 

DEPARTyEMT  OF  THE  TREASURY 

Intenial  Revenue  Service. 

26  CFR  Parts  1  and  602 

[TJ>.819»)  I 

Income  Tax;  Deductions  in  Exceas  of 
$5,000  Claimed  for  Certain  Charitable 
Contributions  of  Property  and 
Information  Returns  By  Donees  Who 
Make  Certain  Desposltions  of  Donated 


Correction 

In  rule  dbcimtent  88-10007  beginning 
on  page  16076  in  the  issue  of  Thursday, 
May  5, 1988,  make  the  following 
corrections: 

1.  On  page  16079,  in  the  second 
column,  in  the  Krst  complete  paragraph, 
in  the  ninth  line,  "December  30"  should 
read  "December  20".  i 

91.170A-13    [Corrected] 

2.  On  page  16061,  in  the  third  column, 
in  Sl.l70A-13(c)(3)(iv](B),  in  the  second 
line,  "of  should  read  "on". 

3.  On  page  16082,  in  the  second 
column,  in  §1.170A-13(c)(4)(iv){A)(2).  in 
the  second  line,  "and  (B)"  should  read 
"through  (H)". 


4.  On  the  same  page.  !•  the  Aaid 
column,  in  §1.17aA-13(c)(4Xiv)(D).  the 
seventh  line  should  read  "para^^ih 
(c)(4KivKAK4]  oi  this  section". 

5.  On  page  16064.  in  the  first  cofauBB. 
in  the  imdesignated  paragraph  following 
§1.170A(c)(7](v)(C].  in  the  e^th  Une. 
"contribution"  should  read 
"contributed". 

91.60SOL-1    [Corrected] 

6.  On  page  16085,  in  the  second 
column,  in  Sl.605Ql^l[a)(2Ki).  in  the  Zlst 
line,  "or"  should  read  "of*. 

7.  On  the  same  page,  in  the  same 
column,  in  Sl-6050L-l(a)(3),  in  the  first 
line,  "of'  should  reed  'Joi''. 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
26  CFR  Parti 

Dedudtens  In  Excess  Of  $S>00> 
CIsbiMd  fof  CiMrNaMs  OontrAuHons 
of  Certain  Property 

Correction 

In  proposed  rule  document  88-10tl08 
beginning  on  page  10156  in  tte  issue  of 
Thivsday,  May  5. 1988.  make  the 
foDowiag  correctifHU 

91.170A-13    [Coneded) 

On  page  16158.  in  the  second  mlm^n, 
in  5l.l70A-13(c)(4)av)(A).  in  the  10th 
line,  after  "after"  insert  "June  6, 1988". 

MLUNQ  COOE  1t0»«1-O 

DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

26CFRPart1 

[i»m.-52-a6] 

Income  Taxes;  Information  Reporting 
and  Backup  WIthhohlIng 

Correction 

In  proposed  rule  document  88-4140 
beginning  on  page  5991  in  the  issue  of 
Monday,  February  29, 1988,  make  the 
following  corrections: 

PART  1-{C0RRECTED] 

1.  On  page  5993,  in  the  first  column,  in 
the  authority  citation  for  Part  1,  in  the 


iMt  Una.  "UtOBO-V  should  read 

"1.8060A-r. 

IUB0424   [Cofreelad] 

2.  On  page  5994,  in  the  first  column,  in 
|l.e042-2(aXl)(ii).  Bi  the  21st  fine, 
"Sl.6049-4(a)(l)(u)"  should  read 
"§1.6049-4(cKlKiiT.   ■ 

S1.S042-3    [Conractsd] 

3.  On  page  5994,  in  the  second  cohmm, 
in  Sl.6042-3(b)(l).  in  the  11th  and  12th 
lines,  "iL6(Mi^)())"  titoM  read 
"8l.6042-3(b)(l)". 

S1.6042-5    [Corrected] 

4.>0n  page  5885,  in  die  second  cohmm, 
in  Sl-6042-5(b)(3),  in  the  second  line. 
"3046"  should  read  "3406". 

§1.6044-6    (Cenfctadl 

5.  Or  page  5996.  in  the  third  column, 
in  the  undesignated  paragraph  following 
Sl.6044-6(c)(l)(ii),  in  the  seventh  hne, 
"6044(al"  should  read  "6044(e)". 

$1.8049-4    [Corrected] 

6.  On  page  5999,  in  the  fliird  column, 
in  Sl.6049-4{bMl).  fai  the  lOth  line  from 
the  bottom.  "Sl.6048(c){lXii)"  thoidd 
read  "tl.e(M»4(c)(lMnr-  Also,  in  the 
same  column,  in  the  same  para^aph,  ia 
the  last  line,  "requested"  should  read 
•^egnlatfons". 

7.  On  page  6000,  in  the  first  column,  in 
8l.60«»4(b)(3)ri),  in  the  34th  fine,  '^baD" 
was  miaepdDed 

8.  On  page  6001,  in  the  third  cdumn, 
in  5l.6049-4(c)(l)(ii)(G),  current 
paragraph  [43]  should  be  numbered  [44] 
and  a  new  [43]  should  be  added  to  read 
as  follows: 

"[43]  Oiganization  of  Afiican  Unity," 

S1J049-5    [Corrected] 

9.  On  page  6004,  in  the  first  colimm,  in 
Sl.6049-5(c](4).  in  the  last  line,  "Sl.441- 
4(f)(2)(ii)"  should  read  "51.1441- 
4(f)(2)(ii)". 

10.  Also,  in  the  same  column,  in  the 
undesignated  paragraph  following 
§1.6049-5(cH5)(ii)(E),  in  the  last  line, 
"preceding"  was  misspelled. 

11.  On  page  6007,  in  the  third  column, 
in  5l.6049-5(j)(l)(i)(C),  in  the  first  line, 
after  "exchange"  insert  "that  is 
registered  as  a  national  securities 
exchange". 

12.  On  page  6009,  in  the  first  column, 
in  §1.6049-S0)(5).  Example  (7),  in  the 
12th  line,  "to"  should  read  "at". 

■MJJNQ  COOK  1S0»«1-O 
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DEPARTMENT  OF  AGRICULTURE 

Farnwrs  Home  Administration      j 

7  CFR  Parts  1809. 1902, 1910, 1924, 
1941. 1943, 1944, 1945, 1951, 1955^ 
1962, 1965 

Certain  Provisions  of  ttie  Agricutturai 
Credit  Act  of  1987  and  Addttionai 
Amendments  of  Portions  of  Farmar 
Program  Regulations  \ 

agency:  Fanners  Home  Administration, 
USDA. 

action:  Proposed  rule.  ' 

summary:  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
amend  its  regulations  to  conform  to  the 
following  provisions  of  the  Agricultural 
Credit  Act  of  1987  (Pub.  L  100-233): 
Section  503 — Participation  of  Federal 
Agencies;  Section  512 — Waiver  of 
Mediation  Rights  by  FmHA  Borrowers; 
Section  602 — DeHnitions;  Section  603 — 
Security  for  FmHA  Real  Estate  Loans; 
Section  604— Additional  Collateral; 
Section  605 — Notice  of  Loan  Service 
Programs;  Section  606 — Planting  and 
Production  History  Guidelines;  Section 
610 — Disposition  and  Leasing  of 
Farmland;  Section  611 — Income  Release; 
Section  612 — Conservation  Easements; 
Section  614 — Homestead  Protection; 
Section  615^Debt  Restructuring  and 
Loan  Servicing;  Section  616— Transfer  of 
Inventory  Lands;  Section  617— Target 
Participation  Rates;  Section  618 — 
Expedited  Clearing  of  Title  to  Inventory 
Property;  Section  620 — Lease  of  Certain 
Acquired  Property;  and  Section  623 — 
Farm  Ownership  Outreach  Program  to 
Socially  Disadvantaged  Individuals.  In 
addition,  the  FmHA  proposes  further 
amendments  as  follows:  (1)  Provide  for 
Farm  Ownership  loans  on  leasehold 
interests  in  Hawaii;  (2)  remove  obsolete 
and  imfunded  loan  program  regulations; 
(3]  add  more  guidance  on  what  is  a 
nonfarm  enterprise;  (4)  require  financial 
information  from  all  members  of  an 
entity  and  delete  the  reference  to 
principal  members;  (5)  protect  historic 
sites  and  correct  health  or  safety 
problems;  (6)  clarify  the  use  of  the  word 
character  (7)  require  that  balloon 
payments  be  adequately  secured  by 
hard  seciuity  other  than  just  a  crop  lien; 
(8)  remove  the  regulations  for  the 
restrictions  on  using  operating  loan 
funds  for  the  production  of  surplus 
agricultural  commodities;  (9)  define  a 
feasible  Farm  and  Home  Plan  and 
provide  guidance  for  determining  family 
living  expenses;  (10)  require  each  State 
to  issue  aimually  unit  prices  for  farm 
commodities;  (11)  consider  a  husband 
and  wife  as  a  joint  operation  when  they 


both  sign  the  application;  (12)  make 
other  necessary  clarifications  and 
editorial  changes.  The  need  for  the 
action  is  to:  Implement  certain 
provisions  of  the  Agricultural  Credit  Act 
of  1987.  strengthen,  clarify  and  correct 
noted  weaknesses  in  existing 
regulations;  and  remove  regulations  for 
obsolete  and  unfunded  loan  programs. 
The  intended  effect  is  to:  (1)  Facilitate 
keeping  borrowers  on  the  farm  or  ranch 
to  the  maximum  extent  possible;  (2) 
respond  to  rural  farm  problems 
throughout  the  Nation;  (3)  to  minimize 
losses  under  farmer  program  loans;  (4) 
reduce  the  Government's  cost  of 
maintaining  regulations  for  obsolete  and 
unfunded  farm  loan  programs;  (5)  reduce 
inconsistencies  in  interpretation  of  the 
regulations;  (6)  provide  more  guidance 
to  the  FmHA  field  staff. 
DATE:  Comments  must  be  submitted  on 
or  before  June  22, 1988.  The  30-day 
comment  period  is  established  to  enable 
the  Agency  to  comply  with  the 
legislative  requirement  to  publish  final 
rules  within  150  days. 
addresses:  Submit  written  comments, 
in  duplicate,  to  the  Office  of  the  Chief, 
Directives  Management  Branch,  Farmers 
Home  Administration,  USDA,  Room 
6348,  South  Agriculture  Building.  14th 
and  Independence  Avenue,  SW., 
Washington.  DC  20250.  The  Preliminary 
Regulatory  Impact  Analysis  Statement 
[PRIA]  and  all  written  comments  will  be 
available  for  public  inspection  during 
regular  working  hours  at  the  above 
address.  The  collection  of  information 
requirements  contained  in  this  rule  have 
been  submitted  to  OMB  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980.  Submit  comments 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  the  Farmers  Home 
Administration.  Washington,  DC  20503. 

FOR  FURTHER  MFORMATION  CONTACT 

Glenn  J.  Hertzler,  Jr.,  Assistant 
Administrator,  Farmer  Programs, 
Farmers  Home  Administration,  USDA, 
Room  5019!  Washington,  DC  20250,  . 
Telephone:  (202)  447-4671. 

SUPPLEMENTARY  It^ORMATION: 

Classification 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1,  which 
implements  Executive  Order  12291,  and 
has  been  determined  to  be  major 
because  it  will  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more. 

Summary  of  PRIA 

N 

The  USDA  has  developed  a 
Preliminary  Regulatory  Impact  Analysis 


O^RIA)  due  tolhe  effect  the  Agriculhu-al 
Credit  Act  of  1987  ¥vill  have  on  the 
economy.  There  are  a  number  of 
requirements  in  the  Act,  however  the 
most  significant  requirements  are  the 
loan  resbnicturing  with  debt  write-down 
provisions  and  the  provisions  for  a 
secondary  market.  The  secondary 
market  provisions  will  be  covered  in  a 
separate  document. 

The  Agricultural  Credit  Act  of  1987 
provides  for  substantial  revisions  in 
loan  servicing  procedures  of  FmHA.  The 
objectives  of  this  impact  analysis  were 
to  summarize  the  revised  loan 
restructiuing  procedures  and  estimated 
costs  and  budget  impacts  from 
restructuring  with  debt  write-down. 

The  restructiu-ing  provisions  of  the 
Act  provide  for  a  write-down  of  debt  to 
the  recovery  value  of  collateral  where 
the  return  to  the  Government  under  the 
restructured  debt  is  at  least  as  great  as 
the  return  from  involuntary  liquidation. 

About  118,000  FmHA  borrowers  were 
delinquent  or  in  some  other  default 
status  in  early  1988,  including  16,000 
borrowers  who  have  been  accelerated. 
FmHA  estimates  that  about  37,000  of 
these  borrowers  will  be  able  to  resolve 
repayment  problems  through  normal 
servicing  procedures,  including 
subordination,  rescheduling,  and 
deferral.  The  remaining  81,000 
borrowers  would  be  eligible  for 
consideration  of  restructuring  with 
write-down  of  debt. 

Based  on  an  earlier  survey  of 
borrowers  eligible  for  restructuring  with 
write-down  of  debt,  an  estimated  20 
percent  of  the  81,000  borrowers  are  able 
to  show  repayment  on  remaining  debt 
and  qualify  for  the  write-down.  About 
two-thirds  of  the  borrowers  are  unable 
to  show  repayment  ability  on  remaining 
debt  and  would  be  rejected  for  write- 
down. The  remaining  potential  write- 
down borrowers  would  not  be 
considered  for  write-down  because  their 
debt  was  less  than  the  estimated 
recovery  value. 

Borrowers  who  qualified  for  the  write- 
down are  characterized  as  follows: 

a.  A  large  proportion  of  their  debt  was 
with  FmHA. 

b.  The  FmHA  loans  were  greatly 
undersecured,  or  there  was  no  net  value 
in  the  seciuity  for  FmHA.  which  meant 
that  a  large  percent,  or  all,  of  their 
FmHA  debt  would  be  subject  to  write- 
down. 

c.  A  substantial  portion  of  borrower 
income  was  from  off-farm  employment. 

Adjustments  in  debts  by  other  lenders 
could  increase  the  number  of  borrowers 
able  to  cashflow  with  write-down  of 
FmHA  debt  For  other  FmHA  borrowers 
with  a  large  share  of  their  debt  owed 


other  lenders  restructuring  ooold  take 
place  through  bankruptcy. 

For  borrowers  able  to  cashflow  with 
the  nvrite-down.  the  average  write-do%vn 

■  of  FmHA  debt  to  recovery  value  totaled 
$167,000  on  average.  For  iMnrowers 
unable  to  cashflow  with  the  write-down, 
expected  loan  losses  totaled  $123JOOO  on 
average 

Losses  for  the  agency  are  estimated  to 
total  $2.7  billion  for  borrowers  able  to 
cashflow  and  qualify  for  the  write-down 
and  $6u7  billion  for  borrowers  who  are 
unable  to  show  repayment  ability  with 
the  write-down.  Recapture  provisions 
may  reduce  estimated  losses  by  about 
$0.6  billion. 

These  estimated  losses  to  a  lar:ge 
extent  have  already  been  incurred  by 
the  agency  and  are  not  the  result  of 
restructuring.  Hie  losses  due  to 

.  deterioration  in  the  market  value  of 
collateral  and  lien  position  hav6  already 
been  incurred,  and  losses  due  to  the 
expense  of  involuntary  liquidation  are 
included  in  the  write-down,  subject  to 

.  recapture,  or  are  part  of  expected  losses 
for  borrowers  denied  restructuring- 
Budget  impacts  of  loan  losses  for 
FmHA  are  measured  in  outlays  and 
budget  authority.  Outlays  measure  net 
cash  disbiusements.  For  die  loan 
progrants,  outiays  are  the  difference 
between  repayments  on  existing  loans 

'  and  disbursements  on  new  loans. 
Budget  authority  is  the  commitment  of 

.  Treasury  funds.  For  the  loan  programs, 
budget  authority  includes  realized  losses 
due  to  interest  subsidies,  write-off,  and 
other  losses. 

Outlays  will  be  affected  tolhe  extent 
loan  repayments  are  increased  or 
decreased  with  revised  servicing  and 
restructuring.  Since  oudays  currently 
reflect  reduced  repayments  by 
borrowers  under  severe  financial  stress 

.  and  delinquency,  implementation  of  the 
write-down  provisions  is  not  estimated 
to  have  substantial  impact  on  current 
outlay  levels. 

Budget  authority  may  be  dramatically 
affected  by  the  revised  servicing 
procedures  as  loan  losses  will  tend  to  be 
recognized  up  front  with  the  write-down 
rather  than  after  liquidation  and  delayed 
debt  setdement.  Requested 
reimbursement  for  losses  may  be 

•  increased  from  about  $1.0  billion  in 
fiscal  year  1989  to  a  substantial  share  of 
the  total  estimated  write-down  and  loan 
losses  of  $8.7  billion  in  fiscal  year  1090. 

Since  these  provisions  are  required  by 
the  Act,  other  alternatives  were  not 
considered. 

Programs  Affected 

These  changes  affect  the  following 
FmHA  programs  as  listed  in  the  catalog 
of  Federal  Domestic  Assistance: 


10.404 — Emergency  Loans 
10.406— Farm  Operating  Loans 
10.407 — Farm  Ownership  Loans 
10.410 — Low  Income  Housing  Loans 
(Section  502  Rural  Housing  Loans) 
10.416— Soil  and  Water  Loans 

Section  534  of  the  Housing  Act 
requires  rules  issued  pursuant  to  Tide  V 
of  the  Housing  Act  of  1949  to  be  first 
published  for  public  comment  unless  the 
rule  is  certified  to  be  issued  on  an 
emergency  basis.  Certain  of  the 
proposed  rules  in  this  rulemaking  are 
issued,  in  part  under  the  authority  of  the 
Housing  Act  of  1949.  Because  of  the 
statutory  time  requirements  in  the 
Agricultiiral  Credit  Act  of  1987,  the 
Administrator  certifies  that  there  is  an 
emergency  basis  for  shortening  the 
comment  period  from  Oi  to  30  days. 

Intergovernmental  Consultation 

1.  For  the  reasons  set  forth  in  the  final 
rule  related  to  Notice  7  CFR  Part  3015, 
Subpart  V  (48  FR  20115,  June  24, 1983) 
and  FmHA  instruction  1940-), 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities"  (December  23. 1983), 
Emergency  Loans,  Farm  Operating 
Loans,  and  Farm  Ownership  Loans  are 
excluded  with  the  exception  of  nonfarm 
enterprise  activity  from  the  scope  of 
Executive  Oder  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

2.  The  Soil  and  Water  Loans  Programs 
is  subject  to  the  provisions  of  Executive 
Order  12372  and  FmHA  Instruction 
1940-J. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G.  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantiy  affecting  the 
quality  of  the  human  environment  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L.  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Background 

The  Agricultural  Credit  Act  of  1987 
(Pub.  L  100-233)  requires  a  number  of 
changes  in  the  Farmers  Home 
Administration  (FmHA)  regulations  and 
how  we  will  continue  to  do  business 
with  our  farm  borrowers.  Due  to  the 
great  number  of  changes  and  to  expedite 
the  implementation  of  the  "Act"  we  are 
publishing  the  revisions  in  FmHA 
regulations  in  several  separate 
issuances.  They  are  as  follows: 


/.  Section  907   County  Committees. 

Allows  one  member  of  the  County 
Committee  to  be  an  FmHA  Farmer 
Program  borrower  and  removes  the 
requirement  that  a  member  must  derive 
the  principal  part  of  income  from 
farming. 

This  was  implemented  March  24, 1968. 

2.  Section  808   Administrative  Appeals. 

Requires  FmHA  to  set  up  a  separate 
independent  nationwide  appeals  system 
for  all  FmHA  borrowers. 

3.  A  portion  of  Section  611    Income 
Release. 

Provides  for  the  release  of  up  to 
$18,000  of  normal  income  security  for 
family  living  and  farm  operating 
expenses  to  borrowers  tiut  have  been 
accelerated  but  not  foreclosed. 

The  FmHA  field  offices  were  notified 
on  February  2. 1888.  to  implement  this 
provision  immediately. 

4.  Section  613    Interest  Rate  Reduction 
Program:  Demonstration  Project  for 
Purchase  of  System  Land. 

Provides  for  an  FmHA  guarantee  of  up 
to  95  percent  of  the  loan  if  there  is  an 
interest  rate  reduction  for  the  loan  for 
Farm  Ctedit  Administration  (FCA) 
inventory  property  when  the  Farm 
Credit  Administration  District  has 
received  financial  assistance  from  the 
Farm  Credit  System  Assistance  Board. 

FmHA  and  FCA  signed  a 
Memorandum  of  Understanding  for  this 
on  March  3, 1968. 

5.  Section  619   Payment  of  Losses  on 
Guaranteed  Loans. 

Provides  for  FmHA  to  pay  a  lender 
estimated  losses  either  through  debt 
write-down  or  reorganization  through 
bankruptcy  for  FmHA  guaranteed  loans. 

6.  Section  711    Improvement  of 
Secondary  Market  Operations  for  Loans 
Guaranteed  by  the  Farmers  Home 
Administration. 

Provides  the  pooling  of  notes  for 
issuing  pooling  certificates  for  sale  on 
the  secondary  market  (Aggie  Mae). 

Section  803    Sale  of  Rural  Development 
Notes. 

Allows  the  borrower  who  signed  a 
note  the  opportunity  to  purchase  the 
note  when  the  note  is  offered  for  sale. 
This  is  for  community  programs.  It  was 
implemented  on  March  14. 1988.. 

7.  Tide  V— State  Mediation  Progcams. 
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Subtitle  A — Matching  Grants  for  Stste 
Mediation  Programs 

Section  501    Qualifications. 

Establishes  the  procedures  and 
requirements  for  FmHA  to  certify  a 
State  for  a  State  mediation  program. 

Section  502    Matching  Grants  to  States. 

Establishes  the  procedures  for 
receiving  grants  from  FmHA  for  State 
mediation  programs. 

8.  These  Proposed  Rules. 

There  are  a  number  of  sections  of  the 
Agricultural  Credit  Act  of  1987  ("Act") 
that  are  very  important  to  FmHA  farm 
borrowers.  The  Act  requires  their 
implementation.  It  will  allow  many  farm 
borrowers  to  continue  to  farm  and  will, 
at  the  same  time,  assist  in  minimizing 
losses  to  the  Government. 

Since  most  of  these  sections  of  the  Act 
are  interrelated,  they  are  combined  into 
one  separate  issuance  of  regulations. 
Some  of  the  Sections  require  only  minor 
changes  in  the  regulations  while  others 
are  major  changes.  The  debt  write-down 
provisions  involve  major  additions  to 
the  regulations. 

Debt  write-down  will  be  used  to 
service  delinquent  farm  borrowers  who 
cannot  cash  flow  through  the  use  of 
FmHA's  other  existing  servicing  options. 
Borrowers  who  qualify  for  and  obtain  a 
write-down  will  become  "current"  and 
will  therefore,  so  long  as  they  remain 
current,  be  eUgible  for  FmHA  Farmw 
program  loans.  Borrowers  whose      j 
applications  for  a  write-down  are     ' 
rejected,  will,  after  full  consideration 
and  appeal,  be  accelerated  forthwith. 
Since  FmHA's  regulations  allow 
delinquent  borrowers  who  cannot  cash 
flow  to  qualify  for  distressed  farmer 
operating  loans  only  if  such  borrowers 
have  not  been  accelerated,  the  effect  of 
acceleration  after  consideration,  as 
described  above,  will  be  to  deny  such 
continuation  policy  operating  loans  to 
those  borrower  who  have  been  rejected 
for  a  write-down  and  whose  accounts 
have  been  accelerated. 

Borrowers  who  are  accelerated  may 
still  qualify  for  leaseback  and  dwelling 
retention  program  assistance. 

The  proposed  regulations  pertain  only 
to  FmHA  Fanner  Program  (FP)  loans.  FP 
loans  are  Operating  (OL)  Loans,  Farm 
Ownership  (FO)  Loans,  Soil  and  Water 
(SW)  Loans.  Emergency  (EM)  Loans. 
Economic  Emergency  (EE)  Loans, 
Softwood  Timber  (ST)  Loans,  Special 
Livestock  (SL)  Loans,  Recreation  (RL) 
Loans;  Economic  Opportunity  (EO) 
Loans  and  Rural  Housing  Loans  for  farm 
service  buildings  (RHF). 


Significant  Amendments  and  additions 
to  the  Regulations  are  as  Follows 

1.  7  CFR  Part  1910,  Subpart  A.  7  CFR 
Part  1943.  Subpart  A.  and  7  CFR  Part 
1955.  Subparts  B  and  G— FmHA  will 
reserve  Farm  Ownership  loan  funds  and 
inventory  farms  for  the  socially 
disadvantaged.  FmHA,  in  cooperation 
with  other  agencies,  will  establish  an 
outreach  program  to  encourage  the 
acquisition  of  FmHA  inventory  farm 
property  by  socially  disadvantaged 
individuals.  These  provisions  implement 
sections  617  and  623  of  the  Act. 

2.  7  CFR  Part  1924,  Subpart  B  has  been 
revised  to  provide  guidance  to  County 
Supervisors  concerning  planting  and 
production  history  when  the  applicant's 
past  production  has  been  affected  by 
natural  disasters.  This  provision 
implements  secMon  606  of  the  Act. 
County  Supervisors  will  be  required  to 
inform  borrowers  that  they  are  entitled 
to  receive  releases  for  essential  family 
living  and  farm  operating  expenses  and 
will  be  required  to  complete  Form 
FmHA  1962-1  for  this  purpose.  This 
provision  implements  section  611(f)(6)  of 
the  Act. 

3.  7  CFR  Part  1941,  Subpart  A,  7  CFR 
Part  1943.  Subparts  A  and  B.  and  7  CFR 
Part  1945.  Subpart  D  have  been  revised 
to  allow  the  same  collateral  for  two  or 
more  loans  made,  insured  or  guaranteed, 
so  long  as  the  outstanding  amount  of  the 
loans  does  not  exceed  the  total  value  of 
the  security.  These  provisions 
implement  section  603  of  the  Act  7  CFR 
Parts  1941.  Subpart  A.  1943,  Subparts  A 
and  B,  and  7  CFR  Part  1962,  Subpart  A 
and  1965,  Subpart  A  have  also  been 
revised  to  prevent  FmHA  from  seeking 
additional  collateral  when  the  borrower 
is  current  in  loan  payments.  These 
provisions  implement  section  604  of  the 
Act 

4.  7  CFR  Part  1951,  Subpart  S— Farmer 
Program  Account  Servicing  Policies  and 
other  related  regulations  as  applicable. 

This  proposed  regulation  is  added. 
Previously,  the  major  FmHA  FP  loan 
servicing  programs  were  dispersed 
through  various  regulations.  The  new 
regulation  will  combine  the  existing  loan 
servicing  programs  as  modified  and 
include  the  signlHcant  loan  servicing 
requirements  of  the  Agricultural  Credit 
Act  of  1987  (ACT).  This  will  make  it 
easier  for  the  FmHA  field  sta^  and 
borrowers  to  use  the  new  reorganized 
regulation. 

A.  Notice  of  Primary  Loan  Service 
Programs. 

This  subpart  requires  FmHA  to 
provide  a  FP  borrower  who  is 
delinquent  180  days,  a  written  summary 
of  the  primary  and  preservation  loan 


service  programs.  Most  delinquent 
borrowers  will  receive  a  cover  letter 
(Exhibit  A  of  Subpart  S  of  Part  1951  of 
this  chapter  and  published  following 
Subpart  S)  which  informs  borrowers 
they  are  seriously  delinquent  in  their 
payments  and  that  they  can  apply  for 
loan  servicing.  Unlike  FmHA's  previous  " 
procedures  (50  FR  45740,  November  1. 
1985)  implementing  the  injunction  in  die 
Coleman  v.  Block  decision.  FmHA  will 
not  initiate  the  adverse  action  process 
contained  in  Forms  FmHA  1924-25  and 
1924-26  against  borrowers  who  are 
simply  delinquent.  These  borrowers  will 
first  have  the  opportunity  to  apply  for 
loan  servicing  and  be  informed  of  the 
Counfy  Supervisor's  decision  concerning 
eligibility  for  loan  servicing.  FmHA  will 
initiate  the  adverse  action  process 
providing  borrowers  with  an 
opportuj[iity  for  a  meeting  and  hearing 
only  if  it  rejects  their  servicing  request 

FmHA  intends  to  eliminate  Forms 
FmHA  1924-14, 1924-25  and  1924-28  and 
replace  them  with  Exhibit  A, 
Attachments  1-10  of  Subpart  S  of  Part 
1951  of  this  chapter  and  published  with 
Subpar)  S.  Borrowers  will  not  receive  all 
of  these  attachments.  Di^erent 
attachments  apply  to  borrowers  who 
have  been  accelerated  but  have  not 
requested  loan  servicing  (Attachments  3, 
3A,  and  4);  borrowers  with  non- 
monetary defaults  and  when  a  prior 
lienholder  or  junior  lienholder  is 
foreclosing  (Attachments  5  and  6); 
borrowers  rejected  for  loan  servicing 
(Attachments  7  and  8);  and  borrowers 
who  do  not  apply  for  loan  servicing 
(Attachments  9  and  10). 

The  initial  notice  (Exhibit  A)  to 
delinquent  borrowers  with  attachments 
(1  and  2)  provides: 

1.  A  summary  of: 

(a)  Consolidation  and  rescheduling  of 
loans, 

(b)  Reamortization  of  loans, 

(c)  The  reduction  of  interest  rates  for 
operating  and  farm  ownership  loans  to 
the  limited  resource  interest  rate, 

(d)  Deferral  of  FmHA  loan  payments 
(including  softwood  timber  and 
conservation  easements), 

(e)  Write-down  of  FmHA  debt. 

(f)  Dwelling  retention, 

(g)  Leaseback — buyback  of  the  farm. 

2.  The  requirements  for  applying  for 
these  programs. 

3.  The  timeframes  for  the  borrower  to 
request  debt  restructuring  and  loan 
servicing  and  timeframes  for  FmHA  to 
respond  to  such  requests.  The  borrower 
has  45  days  after  notice  to  make  a 
request  and  FmHA  has  60  days  to 
respond. 

4.  An  attachment  used  to  request  such 
programs. 


•  5.  A  brief  summary  of  the  borrower's 
right  to  appeal.  Exhibit  A,  Attachments 
1-10  of  Subpart  S  of  Part  1951  of  tiiis 
chapter,  will  also,  notify  borrowers  of 
appeal  rights  as  applicable  to  their 
situation.  FmHA  will  only  initiate 
liquidation  action  after  borrowers  have 
the  opportuiufy  to  apply  for  loan 
servicing  including  debt  write-down  and 
appeal  all  adverse  actions. 

•  6.  How  to  request  a  copy  of  FmHA 
regulations. 

The  major  purpose  of  this  program  is 
to  minimize  losses  to  the  Government 
and  assist  farmers  to  continue  their 
farming  operations.  This  is 
accomplished  through  the  use  of  primary 
and  preservation  loan  service  programs. 
The  primary  loan  service  programs  are 
as  follows: 

1.  Loan  consolidation.  Combining  two 
or  more  of  the  same  type  loans.  For 
example,  Operating  (OL)  loans  can  be 
combined  with  other  Operating  loans, 
and  Farm  Ownership  (FO)  loans  can 
only  be  combined  with  other  Farm 
Ownership  loans. 

2.  Loan  rescheduling.  Rewriting  the 
rates  and/or  terms  of  production-type 
loans.  The  repayment  period  for 
production-type  loans  can  be 
rescheduled  up  to  a  maximum  of  15 
years. 

3.  Loan  reamortization.  Rewriting  the 
rates  and/or  terms  of  real  estate  loans. 
The  repayment  period  for  the  revised 
loan  can  be  up  to  40  years  but  cannot 
exceed  40  years  from  the  date  of  the 
original  note. 

Tlie  amount  of  outstanding  accrued 
interest  more  than  90  days  overdue  and 
any  outstanding  credit  advances  made 
on  the  loan  will  be  added  to  the 
principal  at  the  time  of  consolidation, 
rescheduling  and  reamortization  (the 
date  the  new  note  is  signed  by  the 
borrower). 

4.  Interest  rate  reduction.  Lowering 
interest  rates  to  the  lowest  rate 
permitted  by  law  for  a  particular  loan 
type.  For  instance,  the  lowest  rate  for  an 
OL  limited  resource  loan  is  3  percent 
below  the  regular  rate.  Regular  rates  are 
determined  by  the  Government's  cost  to 
borrow  money,  and  these  rates  vary 
with  the  financial  market 

5.  Deferral  To  delay,  on  a  temporary 
basis,  payments  of  principal  and  interest 
pn  loans.  FmHA  may  defer  payments  for 
up  to  5  years.  The  borrower  must  show 
that  he/she  cannot  now  pay  essential 
family  living  expenses,  maintain 
essential  chattel  and  real  estate  and 
itieet  scheduled  payments  on  all  debts 
and  that  this  problem  is  temporary.  The 
borrower's  Farm  and  Home  plan  must 
show  that  payments  on  the  deferred 
debt  can  be  resumed  at  the  end  of  the 
deferral  period.  Section  331-B  of  the 


Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1981-b) 
requires  interest  to  accrue  at  the  lower 
rate  of  either  note  rate  of  the  loans  being 
deferred  or  the  current  rate. 

Deferrals  will  be  considered  by  FmHA 
only  after  it  has  been  determined  that 
consolidation,  rescheduling, 
reamortization  and/or  interest-rate 
reduction  will  not  provide  a  feasible 
plan.  This  policy  is  contained  in  FmHA  s 
existing  deferral  regulations. 

Note. — ^If  a  borrower  is  not  eligible  for  a 
five-year  deferral,  FmHA  will  consider  the 
borrower  for  the  Softwood  Timber  program. 
This  is  a  special  deferral  program  whereby 
marginal  land,  including  highly  erodible  land 
and  pasture,  can  be  planted  in  softwood 
timber.  The  amount  of  debt  cannot  exceed 
$1,000  per  acre  and  can  be  deferred  for  up  to 
45  years.  Interest  charges  wjU  accrue  and  be 
added  to  the  loan  principal  at  the  end  of  the 
deferral  period.  Payment  on  the  deferred  debt 
plus  accrued  interest  must  be  made  when  the 
timber  is  harvested  and  sold  by  the  borrower. 
Regulations  involving  the  Softwood  Timber 
program  are  presently  located  in  7  CFR 
1951.46.  In  the  proposed  rules,  these 
regulations  are  contained  in  Exhibit  G  of 
Subparts  of  Part  1951. 

Also,  when  the  borrower  is  not 
eligible  for  a  five-year  deferral,  FmHA 
considers  the  borrower  for  a 
conservation  easement  authorized  by 
section  1318  of  the  Food  Securify  Act  of 
1985  (Pub.  L  9»-198)  and  amended  by 
section  612  of  the  Agricultural  Credit 
Act  of  1987  (Pub.  L  100-233).  FmHA 
published  proposed  rules  on 
conservation  easements  on  January  15. 
1987  (52  FR  1706).  FmHA  proposes  to 
consider  conservation  easements 
another  primary  loan  service  program. 
The  proposed  rules  involving  this 
program  are  contained  in  Exhibit  H  of 
Subparts  of  Part  1951. 

Major  Points:  (1)  The  land  must  be 
suitable  for  conservation,  recreation 
and/or  wildlife  habitat  purposes  and 
secures  an  FmHA  loan  that  was  closed 
before  December  23. 1985.  (2)  The  land 
must  be  wetiand.  highly  erodible  or 
environmentally  important  upland  that 
except  for  wetland  and  wildlife  habitat 
was  row  cropped  for  the  three  years 
prior  to  December  23. 1985.  (3)  FmHA 
may  reduce  the  debt  in  exchange  for  an 
easement  on  a  portion  of  the  farm.  (4) 
An  easement  review  team  will  review 
each  site  and  make  a  report  to  FmHA. 
(5)  The  term  of  the  easement  must  be  for 
a  minimum  of  50  years.  (6)  An 
enforcement  authorify  will  assure  that 
the  purpose  of  the  easement  is 
accomplished.  (7)  The  borrower  cannot 
farm  the  easement  land  during  the  term 
of  the  easement. 

7.  Debt  write-down.  Reducing  the 
amount  of  debt  owed  by  a  borrower. 
Debt  write-down  can  be  done  by  FmHA 


through  the  use  of  Conservation 
Easements  (discussed  above)  or  through 
a  reduction  of  loan  principal  and/or 
accrued  interest  on  the  loan,  to  a  point 
equal  to  the  net  recovery  value  FmHA 
would  receive  from  an  involuntary 
liquidation  of  the  collateral.  The 
"collateral"  is  the  properfy  that  was 
pledged  or  mortgaged  to  FmHA  in  order 
to  secure  loans  received  by  the 
borrower.  The  writing  down  of  the  loan 
principal  and/or  interest  charges  means 
a  debt  write-down  to  a  level  where 
loans  from  all  creditors  plus  interest 
charges  can  be  paid  as  scheduled  and 
farm  operating  and  family  living 
expenses  can  also  be  paid  as  planned.  If 
the  borrower  is  eligible  for  the  FmHA 
debt  write-down  program,  the  debt  will  ., 
be  written  down  to  the  point  where  the 
borrower  has  a  plan  of  operation  that 
will  meet  the  requirements  set  forth 
above.  Such  a  plan  is  called  a  "feasible 
plan."  The  debt  write-down  cannot  be 
an  amount  that  would  reduce  the  debt  to 
less  than  the  net  recovery  value  from  an 
involuntary  liquidation  of  the  property 
serving  as  securify  for  the  debt  being 
written  down.  NET  RECOVERY  VALUE 
IS  THE  FAIR  MARKET  VALUE  OF  THE 
COLLATERAL,  AS  DETERMINED  BY  A 
QUALIFIED  APPRAISER,  LESS  THE 
GOVERNMENTS  COST  OF 
FORECLOSING  ON  OR  UQUIDATING 
THE  COLLATERAL. 

While  any  borrower  whose  accounts 
are  delinquent  by  180  days  has  a  right  to 
be  notified  and  "considered"  for  this 
relief,  it  will  be  given  only  to  those  who 
genuinely  cannot  repay  their  loans  as 
originally  made  or  as  modified  by  other 
primary  loan  servicing  programs.  The 
proposed  regulations  require  FmHA  to 
consider  borrowers  who  are  not 
delinquent  or  who  are  30  days 
delinquent  for  the  primary  loan 
servicing  programs  short  of  write-down. 
The  borrower  will  be  expected  to  use  all 
resources  available  in  an  effort  to  repay 
the  loans  before  write-down  of  debt  will 
be  granted.  These  policies  minimize  the 
losses  to  the  Government  and  keep  the 
fanner  operating.  Borrowers  who 
receive  primary  loan  servicing  options 
short  of  write-down  will  be  able  to 
appeal  this  decision.  If  they  become 
delinquent  in  their  revised  loan  payment 
schedule,  they  will  again  be  notified  of 
the  primary  and  preservation  loan 
service  programs  and  will  have  another 
chance  to  obtain  a  write-down. 

B.  Eligibility  for  Primary  Loan  Servicing 

Upon  receipt  of  properly  completed 
application  forms  by  die  FmHA  Counfy 
Supervisor,  the  Counfy  Supervisor  must 
determine  that: 


FtdmA  RagirtBt  /  Vol  53,  Ne.  99  /  Monday.  May  23.  1988  /  Prtpoacd  RulCt 


Federal  Register  /  Vol.  53.  No.  99  /  Monday.  May  23.  1988  /  Proposed  Rules 


18397 


(1)  The  borrower's  financial  ditBcuIty 
is  due  to  conditions  beyond  die       | 
borrower's  control,  such  as: 

(a)  Natural  disaster  declared  by  the 
President  or  Secretary  of  Agriculture; 

(b)  illness  in  the  family; 

(c)  Loss  of  off-farm  income; 

(d)  DefRessed  economic  conditions  in 
local  agriculture.  \ 

Not8. — Financial  difRcaity  is  not 
considered  due  to  conditions  beyond  tlie 
boRoww'a  control  if  the  borrower  has  I 
sufficieat  incnne  and/or  assets  to  laaka. 
payments  to  PmHA.  and  tlie  borrower  is  not 
maldng  acfasdukd  payments. 

(2)  The  borrower  has  acted  in  good 
faith  in  dealings  widi  FmHA.  This 
means  the  boirower  is  attempting  to  live 
up  to  the  agreements  with  FinHA  and  is 
maintaining  the  property  which  is 
collateral  for  FndiA  loans.  Good  faith 
requirements  are  set  forth  in  detail  in 
this  subpart 

(3)  The  borrower  has  a  feasible  plan 
ofoperatioa 

Within  60  days  after  receiving  the 
request  for  loan  servicing,  the  County 
Supervisor  will  take  the  information  the 
borrower  has  provided  with  the 
appUcation  and  calculate  the  net 
recovery  value  of  the  collateraL 

If  the  FmHA  County  Supervisor 
concludes  that  the  Government  has  a 
better  net  recovery  by  writing  down  the 
debt  than  can  be  obtained  by 
foreclosure  and  that  the  other  loan 
servicing  programs  will  not  be  sufficient 
to  allow  the  borrower  to  continue 
farming,  the  borrower  will  be  entitled  to 
a  write-down.  The  borrower  will  receive 
a  copy  of  the  County  Supervisor's 
analysis  along  with  an  appointment  date 
to  take  adjustment  action  on  the  debt. 
As  a  condition  of  this  relief,  the  County 
Supervisor  will  require  the  borrower  to 
sign  a  "shared  appreciation  agreement.'* 
The  agreement  is  contained  in  Exhibit  D 
of  Subpart  S  of  Part  1951  and  published 
following  Subpart  S.  This  is  an 
agreement  that  requires  the  borrower  to 
repay  a  portion  of  the  amounts  written 
down,  depending  on  the  appreciation  of 
the  real  estate  property  during  the  10 
years  following  debt  restructuring. 

FmHA  can  reject  a  borrower's  write- 
down request  only  after  FmHA  has 
attempted  mediation  alternatives  if  the 
borrower  has  a  substantial  debt  with 
other  creditors,  or  partic^tes  in  a 
voluntary  meeting  of  creditors.  If  odier 
creditors  do  not  wish  to  participate,  the 
borrower  can  still  obtain  a  write-down 
so  long  as  FmHA  obtains  a  greater  net 
recovery  from  the  write-down  than  it 
would  from  liquidation. 

FmHA  may  request  participation  in 
the  State  mediation  program,  wheni 
available,  or  may  request  informal 


negotiation  with  other  creditors  far 
required  debt  adjustments.  FmHA't 
proposed  regulations  implement 
sections  503  and  512  of  the  Act.  - 

Certified  State  Mediation  Progmm. 
The  mediation  program  requires  FmHA 
to  participate  with  farm  borrowers,  and 
with  their  other  creditors  whete  such 
exist  to  reach  agreements  on  debt 
adjustments  needed  to  keep  the  farmer 
in  business. 

Voluntary  meeting  of  creditors-  A 
voluntary  meeting  of  creditors  is  for 
FmHA  to  participate  with  fana 
borrowers  and  their  creditors  in  an 
effort  to  reach  debt  adjustments 
necessary  to  keep  die  fanner  in 
business. 

Mediation  Training.  The  FmHA  State 
Director  will  arrange  for  training  in 
mediation  taduuqoes  for  emplojrees 
delegated  authority  to  represent  FmHA 
in  mediation.  This  training  shall  include 
commimication  skills,  negotiation  skills, 
and  analysis  of  primary  loan  service 
programs. 

Waiver  of  Mediation  Rights.  FmHA 
cannot  require  a  borrower  to  waive  any 
right  under  the  agricultural  loan 
mediation  program  as  a  condition  for 
making  or  guaranteeing  an  FmHA  loan. 

The  borrower  has  the  ri^t  to  appeal 
the  FmHA  decision  indicating  that  the 
best  net  recovery  is  in  liquidation. 
Borrowers  whose  debt  cannot  be 
restructured,  will  have  the  right  to 
purchase  the  property  at  the  net 
recovery  value,  subject  to  recapture  by 
FmHA  of  part  of  the  profit  if  the 
property  is  sold  within  two  years.  The 
recapture  agreement  is  contained  in 
Exhibit  C  of  Subpart  S  of  Part  1951  and 
published  with  Subpart  S.  The  net 
recovery  value  is  usually  substantially 
below  the  present  market  value  of  the 
property. 

C.  Notice  of  Preservation  Loan  Service 
Programs 

The  IBO-day  notice  to  delinquent 
bornnvers  also  provides  a  summary  of 
the  preservation  loan  service  programs 
including  homestead  retention  (dwelling 
retention)  and  leaseback/buyback  of 
farmland,  and  tells  borrowers  how  to 
apply  for  these  programs.  Attachments 
3,  3A.  7,  and  9  of  Exhibit  A  of  Subpart  S 
of  Part  1951  of  this  chapter  also  notify 
borrowers  at  various  stages  of  PmHA's 
procedures  that  they  can  apply  for  these 
programs.  These  attachments  are 
published  with  these  proposed 
regulations  following  Subpart  S  of  Part 
1951. 

1.  Dwelling  Retention 

If  owner-borrowers  do  not  enter  into 
an  agreement  with  FmHA  to  be 
conridered  for  dwelling  retention. 


owner-borrowers  will  receive  another 
notice  of  the  availability  of  dwelling 
retention  within  30  days  after  PmHA 
acquires  tide  to  the  property.  Owner- 
borrowers  will  have  90  days  from  the 
date  FmHA  acquires  die  property  to 
notify  the  Counfy  Supervisor,  in  writing, 
of  dieir  intention  to  exercise  dwelling 
retention.  All  owners  of  dwelling 
retention  property  in  inventory  as  of 
January  6, 1988,  have  already  been 
advised  that  they  may  be  eligible  for 
dwelling  ret^tion  when  FmHA  finalizes 
the  dwelling  retention  program 
regulations. 

FmHA's  proposed  cevision  of  the 
dwelling  retention  regulations  are 
contained  in  Exhibit  I  of  Subpart  S  of 
Part  1051.  FmHA  first  im|demented  diis 
program  OB  March  1&  1980,  (51 FR  9174) 
7  CFR  Part  1955.  Subpart  a 

The  major  reviskma  implementing  die 
Act  are;  (1)  An  owner-borrower  may 
apply  and  enter  mto  an  agreement  to 
lease  with  an  option  to  purchase  b^ore ' 
or  after  FmHA  acquires  title  to  farm 
property.  (2)  A  borrowrer  may  apply 
regardless  of  how  FmHA  aoqnires  the 
property.  (3)  Homestead  acreage  is 
increased  bom  5  acres  to  10  acres.  (4) 
The  requirement  of  gross  amival  farm/ 
land  sales  of  at  least  $40,000  has  been 
deleted.  (5)  The  purchase  price  is  the 
maricet  value  when  an  applicant 
exercises  the  option.  The  borrower  may 
request  debt  settiement  for  the  existing 
balance  of  the  FmHA  debt 

Dwelling  Retention  applies  when  the 
primary  loan  service  programs  cannot 
help  the  borrower  and  FmHA  owns  the 
property  or  is  about  to  acquire  it  from 
the  borrower.  Hie  proposed  regulations 
authorize  FmHA  to  enter  into  a  pre- 
acquisition  agreement  with  owner- 
borrowers  before  FmHA  actually 
acquires  the  property  which  will  take 
effect  if  and  when  the  property  comes 
into  FmHA  inventory. 

The  proposed  regulation  provides  that 
only  former  owners  of  dwelling 
retention  property  have  rights  under  the 
dwelling  retention  program.  While  the 
term  "borrower"  is  tised  several  places 
in  section  614  of  the  Agricultural  Credit 
Act  of  1987,  Pub.  L  100-233  ("die  Act"), 
section  614(c)(4)(A]  requires  that  the 
borrower  must  also  have  been  an  owner 
as  opposed  to  a  lessee  of  the  dwelling 
retention  property. 

The  dwelling  retention  property  is 
statutorily  deffaied  in  section  614  to 
encompass  die  principal  residence  and . 
adjoining  property  plus  "a  reasonable 
number  of  farm  outbuildings  located  on 
adjoining  land  that  are  useful  to  the 
occupants  of  the  homestead,  and  no 
more  than  10  acres  of  adjoining  land 
that  are  used  to  maintain  the  family  of 


the  individual."  The  proposed 
regulations  do  not  contain  a  requirement 
that  the  dwelling  retention  property 
must  be  located  on  the  borrower's  farm, 
although  it  must  have  been  security  for  a 
Farmer  Programs  loan. 

All  leases  will  contain  an  option  to 
purchase.  No  rights  under  the  agreement 
can  be  assigned  or  transferred  by 
operation  of  law,  or  otherwise,  except 
that  in  case  of  the  death  or 
incompetency  of  the  owner-borrower, 
such  rights  may  be  transferred  to  the 
owner-borrower's  spouse  if  the  spouse 
assumes  the  agreement. 

Absent  extenuating  and  compelling 
circumstances.  FmHA  does  not  intend  to 
evict  any  owner-borrower  from  the 
homestead  within  the  90-day  period 
after  FmHA  acquires  tide  to  the     - 
dwelling  retention  property.  FmHA  will 
not  repair  or  improve  the  property 
during  this  90-day  period,  except  to  the 
extent  necessary  to  preserve  the  value 
of  the  Government's  interest  in  the 
properfy. 

An  owner-borrower  will  be  notified 
separately  about  both  dwelling  retention 
and  leaseback/buyback  and  can 
separately  apply  for  each  program.  As 
noted  in  connection  with  the  discussion 
of  leaseback/buyback,  below,  in  the 
case  of  a  principal  residence  which  is 
subject  to  competing  claims  from 
different  individuals  under  leaseback/ 
buyback  and  dwelling  retention,  the 
dwelling  retention  program  will  take 
precedence. 

2.  Disposition  and  Leasing  of  Farmland 
(Leaseback/Buyback) 

The  proposed  regulations 
implementing  the  Act's  changes  to  this 
program  are  contained  in  7  CFR  Part 
1951,  Subpart  S,  Exhibit  J  and  7  CFR 
ig55.66(d).  FmHA  first  implemented  die 
leaseback/buyback  program  on  April  21, 
1987.  (51  FR 13437). 

Section  610  of  the  Agricultural  Credit 
Act  of  1987,  Pub.  L  100-233  ("die  Act") 
revised  the  requirements  for  the 
leaseback/buyback  program.  There  are 
two  major  branches  of  this  program. 
One,  dealing  with  leaseback/buyback 
rights  of  Indian  tribes  and  Indian  tribe 
members  on  land  within  the  tribe's 
reservation,  will  be  covered  in  7  CFR 
1955.66(d)  and  will  be  discussed  below. 
The  other  major  part  of  the  leaseback/ 
buyback  program  deals  with  leasebadk/ 
buyback  rights  of  non-Indian,  non-tribal 
owners  of  land  which  served  as  security 
for  an  FmHA  farm  program  loan. 
Property  acquired  as  security  for  a  non- 
program  loan  [i.e.,  credit  sale  to  an 
ineligible  applicant  or  transfer  to  an 
ineligible  transferee)  is  not  subject  to 
leaseback/buyback  since  these  are  not 
farmer  program  loans. 


Under  the  leaseback/buyback 
program,  an  owner  of  land  which 
secures  a  farmer  program  loan  will 
receive  information  about  this  program 
from  FmHA  in  the  notice  which  is  sent 
when  a  borrower  is  180  days  delinquent 
on  his  or  her  FmHA  loan.  Between  that 
time  and  the  date  FmHA  acquires  the 
property,  the  owner  may  enter  into  an 
agreement  with  FmHA  to  lease  or 
repurchase  the  security  property  if  and 
when  FmHA  acquires  title  to  it.  The 
owner  will  have  to  notify  the  County 
Supervisor  as  to  whether  the  owner 
wants  to  lease  or  repurchase  the 
security  property  if  and  when  FmHA 
acquires  tide  to  it  Before  entering  into  a 
pre-acquisition  agreement  the  County 
Supervisor  will  have  to  determine  that 
the  owner  is  eligible  for  leaseback,  if  the 
owner  has  indicated  an  intention  to 
lease  the  property  back.  If  the  owner 
wants  to  repurchase  the  property,  if  and 
when  FmHA  acquires  it  the  County 
Supervisor  will  enter  into  a  pre- 
acquisition  agreement  with  the  owner 
only  if  the  County  Supervisor 
determines  that  it  is  likely  the  owner 
williiave  repayment  ability  at  the  time 
FmHA  acquires  the  property.  This  will 
necessarily  require  a  projection  about 
future  repayment  ability  and  since 
circumstances  can  change  between  the 
time  FmHA  enters  into  the  pre- 
acquisition  agreement  and  when  the 
property  is  actually  acquired,  there  can 
be  no  guarantee  that  FmHA  wiU  make  a 
credit  sale  to  the  owner  when  the 
property  is  finally  acquired. 

The  pre-acquisition  agreement  will 
have  a  provision  providing  that  it  will 
automatically  terminate  within  2  years 
of  the  date  of  the  agreement  if  FmHA 
has  not  acquired  the  property  by  that 
time.  A  time  limit  is  desirable  to  avoid 
confusion  surrounding  long  term 
executory  agreements.  If  the  property  is 
acquired  after  the  pre-acquisition 
agreement  terminates,  the  owner  will 
receive  notification  of  leaseback/ 
buyback  within  30  days  of  FmHA's 
acquisition  of  the  property.  In  addition, 
the  owner  will  be  advised  that  if  the 
property  must  have  wedand  and/or 
floodplain  deed  restrictions,  the 
property  will  be  subject  to  these 
restrictions  when  it  is  leased  or 
repurchased. 

If  the  owner  does  not  desire  to  enter 
into  a  pre-acquisition  agreement  with 
FmHA,  the  owner  will  be  notified  about 
leaseback/buyback  within  30  days  after 
acquisition.  The  owner  will  be  given  180 
days  from  the  date  of  FmHA's 
acquisition  to  elect  to  exercise  either 
leaseback  or  buyback.  In  addition  the 
owner,  if  the  loan  was  made  to  the 
owner  as  an  individual,  will  be  asked  to 
notify  the  owner's  spouse  and  children 


who  are  actively  engaged  in  farming 
that  diey  have  190  days  from  the  date  of 
FmHA's  acquisition  to  elect  to  lease  or 
purchase  the  property.  If  the  owner  was 
an  entity,  the  owner  will  have  to  notify 
the  partners,  shareholders,  joint 
operators  or  members  within  this  190- 
day  period  that  they  can  elect  to  lease  or 
purchase  the  property.  Entity  members 
are  only  eligible  for  leaseback/buyback 
if  they  are  actively  engaged  in  farming 
and  all  the  entity  members  are  related  to 
the  owner  by  blood  or  marriage.  FmHA 
proposes  to  place  the  notification 
responsibility  on  the  former  owner  since 
FmHA  fiequendy  does  not  have 
complete  name  and/or  address 
information  on  the  borrower's  children, 
spouse,  or  entity  members. 

If  the  owner  was  leasing  the  property 
to  a  family-size  farm  operator  after  the 
FmHA  acquired  the  security  property. 
FmHA  wdl  notify  the  lessee  of  the 
lessee's  rights  to  leaseback/buyback.  In 
some  cases,  FmHA  will  not  know  the 
name  and  address  of  the  last  lessee  so 
the  former  owner  will  be  requested  to 
supply  FmHA  widi  diis  information. 
TTie  Act  uses  the  terms  "owner", 
"borrower"  and  "borrower-owner"  to 
describe  who  is  eligible  for  leaseback/ 
buyback.  In  some  cases,  it  is  possible 
that  the  borrower  in  the  sense  of  being 
personally  obligated  on  an  FmHA 
farmer  program  loan  may  not  be  the 
same  person  as  the  owner  of  the  fee 
interest  in  the  security  property.  For 
example,  a  parent  who  has  tiuned  the 
farm  over  to  a  child  but  still  holds  tiUe 
may  agree  to  mortgage  the  farm  for  the 
child's  farmer  program  loan.  In  such 
cases,  FmHA  believes  that  it  was  die 
hitent  of  the  Act  to  give  the  first 
leaseback/buyback  rights  to  the  person 
who  held  fee  tide  to  the  security. 

It  is  also  possible  that  a  person  who 
opts  for  leaseback/buyback  of  the  entire 
farm  will  be  a  different  individual  from 
the  former  owner  who  elects  dwelling 
retention  for  the  farm  residence.  The  Act 
does  not  indicate  which  program  will 
take  precedence.  FmHA  believes  that 
allowing  the  owner  of  a  long  term 
residence  to  retain  possession  [i.e.,  the 
dwelling  retention  program]  of  their 
home  should  take  priority  over  the 
leaseback/buyback  rights  of  someone 
who  was  not  the  owner-occupant  of  the 
dwelling. 

The  proposed  regulation  provides  that 
leaseback/buyback  is  only  applicable  to 
those  farms  which  it  acquired  into 
inventory  since  January  6, 1988,  (the 
date  of  the  Act]  plus  those  farms  which 
it  acquired  before  that  date  where 
leaseback/buyback  rights  under  the 
former  leaseback/buyback  regulation 
were  not  given  to  the  former  owner. 


■*a>     /    Vnl      K«      Mn      OA     /    IkifnnflaM      \M„m,    94      lAOO     /    Hm^m^^.,^    O.A^m 


Fedeial  BAsifltflr  /  Vnl.  a^   Nn   oo  /  Wnnriav  Wo»  oo 


....wJ  n_u.. 


Fadetri  Register  /  Vol  53.  Na  98  /  Monday.  May  23.  1988  /  Proposed  Ride* 


F^detal  Register  /  VoL  S3.  No.  99  /  Monday.  May  23.  1988  /  Proposed  Roles 


18SM 


Unlike  dwelling  retention,  for  which  the 
Act  spedfically  requires  notification  to 
former  owners  of  all  dwelling  retention 
property  in  inventory  as  of  January  6, 
1988,  there  is  no  comparable  notification 
requirement  for  leaseback/buybadc. 
Thus  PmHA  proposes  that,  with  the 
exception  of  those  former  owners  who 
did  not  receive  leaseback/buyback 
rights  under  FmHA's  existing  regulation, 
leaseback/buyback  is  prospective  firom 
January  6, 1988. 

3.  Leaseback/Buyback  for  Indian  Tribes 
and  Tribal  Members 

Section  eiO(bKl)(D)  of  the 
Agricultural  Credit  Act  of  1967  creates  a 
comprehensive  leaseback/buyback 
program  for  certain  land  located  withiii 
Indian  reservations.  In  order  to  be 
eligible  for  this  special  Indian 
leaseback/buyback  program,  the  former 
borrower-owner  must  have  been  either 
(1)  the  Indian  tribe  that  has  jurisdiction 
over  the  reservation  in  which  the 
security  property  is  located,  or  (2)  a 
member  of  such  Indian  tribe.  In 
addition,  the  security  property  must  be 
located  within  the  boundaries  of  an 
Indian  reservation  as  that  term  is 
defined  in  section  610(b)(l)(D)(ii)  of  the 
Act.  Because  land  which  is  subject  to 
the  special  Indian  leaseback/buyback 
provisicms  is  subject  to  being  removed 
from  State  and  local  tax  rolls,  the  { 
precise  determination  of  what  is 
covered  by  this  program  is  particularly 
important 

The  special  Indian  leaseback/     ' 
buyback  program  only  arises  after  'the 
period  in  which  the  right  to  purchase  or 
lease  such  real  property  provided  in 
clauses  (i)  and  (ii}  of  subparagraph  (A) 
(of  section  610  of  the  Act]  has  expired." 
The  time  periods  referenced  in 
subparagraph  (A)  are  the  180-day  period 
from  the  date  of  acquisition  for  the 
former  owner  and  the  190Klay  period  for 
the  spouse  or  child  of  a  former  owner 
who  is  actively  engaged  in  farming.  The 
former  owner  and  the  spouse  and 
children  of  the  former  owner  who  are 
actively  engaged  in  fanning  will  receive 
notification  of  leaseback/buyback  in  the 
same  manner  as  non-Indian  borrowers. 
The  statute  does  not  give  any  priority  to 
the  immediate  previous  operator.  Once 
the  igo-day  period  has  expired,  section 
610(b)(l)(DKi)  requires  the  Secretary  of 
Agriculture  to  "dispose  of  or  administer 
the  property  only  as  provided  for  in  this 
subparagraph." 

Furthermore,  in  determining  whether 
security  property  is  included  in  the 
special  Indian  leaseback/buyback 
program  it  appears  that  only  reservation 
land  formerly  owned  by  the  tribe  or  a 
tribe  member  is  considered.  Land  which 
is  in  a  reservation  and  owned  by  an 


Indian  family  entity  is  not  indaded  in 
the  special  leaseback/buybadc  program 
and  will  be  subject  to  FmHA's  non- 
Indian  leaseback/buyback  program.  An 
entity  is  neither  the  tribe  (unless  it  is 
wholly  owned  subsidiary  of  the  tribe) 
nor  a  member  of  the  tribe.  For  land  that 
is  included  in  the  special  Indian 
leaseback/buyback  program,  however, 
Indian  corporate  entities  may  receive  a 
priority  in  leasing  or  buying  the  land. 

Section  602  of  the  Act  defines  a 
borrower  as  a  "farm  borrower  who  has 
outstanding  obligations  to  the  Secretary 
under  any  farmer  program  loan  •  *  •" 
While  section  610(b)  appears  to  use  the 
terms  "borrower,"  "borrower-owner," 
and  "owner"  interchemgeably  (see  the 
discussion  in  connection  with  the  non- 
Indian  leaseback/buyback  program),  it 
seems  dear  that  sectibn  610  was  meant 
to  be  limited  to  FmHA  former  program 
loans.  FmHA  has  not  and  is  not  now 
proposing  to  classify  Indian  Land 
Acquisition  Loans  made  pursuant  to  2S 
U.S.C.  488-492  as  loans  for  whi(^ 
leaseback/buyback  rights  will  be  given. 
While  25  U.S.C.  492  incorporates  by 
reference  the  interest  rate  and  some  of 
the  administrative  provisions  of  the 
Consolidated  Farm  and  Rural 
Development  Act.  7  U.S.C  1921,  et  seq., 
(the  "Con  Act")  Indian  Land  Acquisition 
loans  are  not  farmer  program  loans 
either  in  purpose  or  under  the  Con  Act 

Finally,  the  Act  provides  that  if 
security  property  covered  by  the  special 
Indian  leasebadc/buyback  program  is 
not  purchased  or  leased  and  the  "Indian 
tribe  having  jurisdiction  over  the 
reservation  within  which  the  real 
property  is  located  is  unable  to  purchase 
or  lease  the  real  property,  the  Secretary 
shall  transfer  the  real  property  to  the 
Secretary  of  the  Interior  who  shall 
administer  the  reel  property  as  if  the 
real  property  were  held  in  trust  by  the 
United  States  for  the  benefit  of  the 
tribe."  The  proposed  regulations  require 
the  FmHA  State  Director  to  make  the 
determinatioo,  subject  (o  the  abiUty  to 
appeal  under  the  FmHA  Appeal 
Procedure,  as  to  whether  or  not  the  tribe 
is  able  to  purchase  or  lease  the  property. 

Additional  Proposed  Changes  to  FtanHA 
Regulations 

7.  7  CFR  Part  1965,  Subpart  A 

Allows  PmHA  approval  offidals  to 
contract  for  the  services  of  attorneys  for 
clearing  title  or  foredosed  property  in 
inventory.  This  implements  section  618 
of  the  Act 

2.  7  CFR  Part  1955.  Subparts 

Allowrs  FmHA  to  lease  faciiities  in 
inventory  at  a  nominal  rent  to  public  or 
private  nonprofit  oiganixatlons.  This 


relates  to  the  Community  Facilities  Loan 
programs.  This  implements  section  620 
of  the  Act 

3.  7  cm  Pari  1955,  Subpart  C 

Allows  FmHA  to  traasfer  inventory 
pr(^>erty  for  conservation  purposes  to 
any  Federal  or  State  agency  without 
reimbursement  This  implements  section 
616  of  the  Act 

4.  7  cm  Part  1962.  Subpart  A 

Revised  to  establish  guidelines  and  a 
list  of  expenditures  for  which  FmHA 
will  normally  release  crop  proceeds.  An 
additional  revision  clarifies  that  FmHA 
will  release  Agricultural  Stabilization 
and  Conservation  Service  payments  and 
Commodity  Credit  Corporation 
payments  for  this  purpose.  However, 
proceeds  from  the  sale  of  real  estate 
(and  equipment)  will  not  be  released  for 
essential  family  living  and  farm 
operating  expenses  since  this  is  a 
statutory  pfohibition.  See  proposed  rules 
in  Subpart  A  of  Part  1965  of  this  chapter. 

A  More  Detailed  List  of  the  Proposed 
Amendments  is  as  Follows: 

Part  ItM— Appraisals 

Subpart  A — Appraisal  of  Farms  and 
Leasehold  Interest 

Section  1809.1  is  amended  to  propose 
rule  to  remove  Recreation  (RL)  loans 
from  the  paragraph  as  this  program  is 
removed  from  FmHA  regidations. 

Part  1902— Supervised  Bank  Accounts 

Subpart  A — Loan  and  Grant 
Disbursements 

The  agency  proposes  to  revise 
Subpart  A  of  I^rt  1902  of  the  regulations 
to  delete  the  requirement  that  the 
original  cancelled  check  must  be 
retiuned  by  the  bank  when 
countersigned  checks  are  used  and  keep 
the  regulation  in  line  with  evolving 
technology  in  the  commercial  banking 
industry. 

Section  1902.1  (i)  is  revised  to  change 
"bank"  to  "finandal  institution"  and 
delete  references  to  Exhibits  C  ft  D  as 
they  are  being  deleted  from  this 
regulation. 

Sections  1902.10)  and  1902.2(a)(5)  are 
revised  to  delete  reference  to  Exldbit  C. 

Sections  1902.1(k)  and  1902.2(f)  are 
revised  to  delete  reference  to  Exhibit  0. 

Section  1902.2  (a)(2),  and  (b),  and 
i  1902.3(a)  are  revised  to  require  that 
Forms  FmHA  440-67  or  1944-57  be 
submitted  to  the  State  Office  rather  than 
the  Finance  Office. 

Section  1902.2(e)  has  been  revised  to 
change  "return"  to  "process." 


Section  ig02.3(b)  has  been  reviaed  to 
change  "Fmance  Office"  to  "State 
.  Office." 

Section  1902.3(c)(1)  is  revised  to 
change  "bank"  to  'Tinancial 
Institution." 

Section  1902.14  (a)  and  (b)  are  revised 
to  provide  that  financial  institutions 
using  a  truncation  process  will  not  be 
required  to  return  the  original  cancelled 
check  with  the  bank  statement  to  FmHA 
and/or  the  borrower. 

Section  1902.14(c)  is  added  to  provide 
that  finandal  institutions  using  a 
truncation  process  will  be  required  to 
provide  a  microfilm  copy  or  other 
reasonable  facsimile  of  the  original 
cancelled  check  when  requested  by 
FmHA,  and  that  no  charge  will  be  made 
to  FmHA  or  the  borrower's  account  for 
this  service. 

Exhibit  B  is  revised  to  change  "bank" 
to  'Tinandal  Institution,"  and  to 
.modernize  certain  legal  expressions. 

E^diibits  C  and  D  are  delJeted. 

Part  191*— General 

Subpart  A — Receiving  and  Processing 
Applications 

Secticm  1910.1  has  been  partially 
revised  to  delete  references  to 
recreation  (RL)  loans  and  to  refer  to 
insured  section  502  and  504  RH  loans. 

Section  1910.3(a)(3Ki)  has  been 
revised  to  correct  the  tide  of  Form 
FmHA  410-7. 

Section  1910.3(b)(2)  has  been  revised 
•to  apply  only  to  RH  applicants. 

Section  1910.3(b)(3)  has  been  revised 
to  require  farmer  program  applicants 
who  are  presently  indebted  to  FmHA  to 
complete  Form  FmHA  410-1.  Current 
paragraph  (3)  has  been  renumbered  to 
(4).  "Hiis  will  assist  in  establishing  a 
starting  point  for  the  timeframe  allowed 
by  law  for  processing  applications. 
Section  1910.3(c)  has  been  revised  to 
differentiate  between  joint  applications 
for  SFH  loans  and  for  FP  loans. 

Section  1910.3(c)  has  been  revised  to 
exdude  use  of  co-applicants  for  Farmer 
Program  loans  and  to  state  that 
husbands  and  wives  who  jointiy  want  a 
Farmer  Program  loan  will  be  considered 
a  joint  operation. 

Section  1910.3(d)  has  been  revised  to 
.require  information  be  obtained  from 
cosigners,  and  when  a  cosigner  will  be 
required,  the  appUcant  will  be  requested 
to  choose  a  cosigner.  This  ivill 
strengthen  the  test  for  credit  elsewhere 
requirement 

Section  1910.3(e)  has  been  revised  to 
state  that  the  applicant's  spouse  %vill  not 
be  automatically  required  to  sign  the 
note  unless  the  spouse  desires  to  be  a 
co-applicant  This  is  in  accordance  with 
the  Equal  Credit  Opportunity  Act 


Section  1910.3(1)  has  been  revised  to 
change  Subpart  A  to  Subpart  B  of  Part 
19ia 

Section  1910.4 — The  introductory 
paragraph  has  been  revised  to  delete  the 
references  to  the  "New  Full-Time  Family 
Farmer  and  Rancher  Development 
Committee"  and  Exhibit  A  of  1924-B  of 
this  chapter. 

Section  1910.4(a)  has  been  removed. 

Section  1910.4(b)  has  been 
renumbered  to  (a)  and  partially  revised 
to  pertain  only  to  RH  loans  and  to 
clarify  veteran's  preference. 

New  S  1910.4(b)  has  been  added  to 
establish  requirements  for  complete 
farmer  program  applications.  This  is 
necessary  so  that  the  applicant  will  be 
aware  of  the  information  necessary  for 
submitting  an  application. 

Section  1910.4(a)  has  been 
renumbered  to  (c). 

Section  1910.4(c)  has  been 
renumbered  to  (d)  and  partially  revised 
to  provide  guidance  on  assistance  to 
sodally  disadvantaged  individuals. 

Section  1910.4(d)  has  been 
renumbered  to  (e)  and  revised  to  darify 
that  the  County  Committee  will  certify 
only  eligibility.  , 

Section  19ia4(e)  has  been 
renumbered  to  {{]. 

Sections  1910.4  (f)  and  (g)  have  been 
renumbered  to  (g)  and  (h). 

Section  1910.4(h)  has  been 
renumbered  to  (i)  and  partially  revised 
to  require  that  applications  for  loans 
which  are  approved,  but  not  funded, 
withdrawn  or  rejected,  remain  in  an 
inactive  file  for  25  months  after  the  end 
of  the  fiscal  year  in  which  they  were 
received.  FO.  SW.  OL  and  EM 
applications  and  applications  for  RH 
loans  from  persons  who  derive  most  of 
their  income  from  farming  will  remain 
active  for  12  months  from  the  date  they 
were  received. 

Section  1910.5(c)(6)  has  been  added  to 
state  that  applicants  who  have  had 
previous  FmHA  debts  settled  will  not  be 
considered  an  unacceptable  credit 
history. 

Section  1910.6(a)  has  been  revised  to 
require  that  the  applicant  be 
reconsidered  for  eligibility,  if  additional 
information  becomes  available  that 
indicates  the  original  decision  may  have 
been  in  error. 

Section  19ia6(b)  has  been  revised  to 
change  the  words  "adverse  decision"  to 
"unfavorable  dedsion." 

Section  1910.6(d)(1)  has  been  revised 
to  provide  for  loan  approval  of  OL,  FO, 
EM  and  SW  k>an8  even  if  funds  are  not 
available. 

Section  1910.6(g)  has  been  added  to 
include  a  waiver  of  the  15-day  loan 
closing  requirement  wiien  a  titie  or  lien 
search  is  required.  Due  to  the 


timeframes  allowed  by  law,  this  is 
necessary  to  allow  the  processing  of 
loans  widiont  incurring  the  cost  of  a  title 
or  lien  search  until  after  the  loan  is 
approved. 

Section  1910.8(e)  has  been  deleted. 

Section  1910.10(a]  has  been  partially 
revised  to  be  tided  "Veterans."  to  delete 
reference  to  recreation  (RL)  loans,  and 
to  indude  RH  loans. 

Section  1910.10(b)  has  been 
renumbered  to  (a)(1)  and  revised  for 
clarify. 

Section  1910.10(c)  (1)  throu^  (3)  has 
been  renumbered  to  (a)(2]  through  (a)(4). 

Section  1910.10(b)  has  been  revised  to 
set  preference  standards  for  farmer 
program  loans. 

The  title  to  S  1910.11(b)  has  been 
revised  for  darity. 

Exhibit  A  has  been  added  for  listing 
information  necessary  for  a  complete 
farmer  program  loan  application. 

Exhibit  B  replaces  Guide  Letter  1910- 
A-1  and  indudes  a  notice  for 
disadvantaged  individuals. 

Part  1924— Construction  and  Repair 

Subpart  A— Planning  and  Performing 
Construction  and  Other  Development 

Section  1924.1— Softwood  Timber  (ST) 
loans  is  added  as  it  was  inadvertentiy 
left  out  of  the  regulation  when  the 
Softwood  Timber  regulations  were 
issued  and  the  reference  to  Recreation 
(RL)  loans  is  removed. 

Sid>part  B— Management  Advice  to 
Individuals,  Borrowers  and  Applicants 

Section  1924.51  has  been  revised  to 
delete  reference  to  the  "New  Full-Time 
Family  Farmer  and  Rtmcher 
Development  Committee"  and  Exhibit  A 
of  this  subpart  and  delete  the  paragraph 
designation  in  the  reference  to  Subpart 
A  of  Part  1965  of  this  chapter. 

Section  1924.57(bKl)(iv)  has  been 
revised  to  delete  reference  to  Form 
FmHA  1924-28,  "Borrower 
Acknowledgment  of  Notice  of  Intent  to 
Take  Adverse  Action,"  and  substitute 
reference  to  Attachment  2, 
"Acknowledgment  of  Notice  of  Loan 
Service  Programs,  "  of  Exhibit  A  of 
Subpart  S  of  Part  1951  of  this  chapter. 

Section  1924.57(c)(5)  has  been  revised 
to  require  that  a  feasible  plan  is 
necessary  when  a  loan  or  servicing 
action  is  approved,  and  to  expand  the 
definition  of  a  feasible  plan.  This  should 
provide  for  more  uniformity  and  darify 
the  requirements  for  a  feasible  plan. 

Section  1924.57(c)(8)  has  been  revised 
to  require  that  borrowers  be  contacted 
60  to  75  days  prior  to  expiration  of  Form 
FmHA  1962-1  by  means  of  Exhibit  A 
and  Attachment  1  of  Subpart  B  of  Part 
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1924  of  this  chapter,  and  to  require  that 
a  new  farm  and  home  plan,  or  other 
acceptable  plan,  be  developed  for  the 
upcoming  year  prior  to  the  expiration  of 
Form  FmHA  1962-1.  This  provides  the 
borrower  and  County  Supervisor  more 
flexibility  in  when  to  fill  out  these  forms. 

Section  1924.57(c)(7)  has  been  added 
to  require  the  plan  meet  the  | 

requirements  applicable  for  highly  ' 
erodible  land  and  wetlands  in  Exhibit  M 
of  Subpart  G  of  Part  1940  of  this  chapter. 

Section  1924.57(d)(1)  has  been  split 
into  two  paragraphs  numbered  (d)(1) 
and  (d)(2).  New  paragraph  (d)(1)  has 
been  revised  to  establish  guidelines  for 
use  of  production  history  and  disaster 
declaration  histories  to  develop  cash 
flow  projections.  New  paragraph  (d)(2) 
has  been  revised  to  correct  a  reference 
to  FmHA  Instruction  1945-D,  to  correct 
the  name  of  the  National  Agricultural 
Statistics  Service  (NASS),  and  to  require 
the  State  supplement  containing  the 
commodity  price  list  to  include  a  5-year 
history  of  disaster  declarations.  Current 
paragraph  (2)  has  been  renumbered  to 
(3). 

Section  1924.58  has  been  revised  to 
change  annual  cashflow  to  cash  receipts 
and  expenditures  and  require  borrowers 
to  maintain  and  provide  to  FmHA 
adequate  records  to  receive  further  I 
assistance  from  FmHA.  This  will     ' 
provide  for  a  sound  basis  for  developing 
future  plans  for  determining  progress 
and  the  strength  and  weakness  of  the 
operation. 

Section  1924.59(d)  has  been  deleted. 

Section  1924.59(e)  has  been 
renumbered  to  (d)  and  revised  to  ddlete 
references  to  Form  FmHA  1924-25, 
"Notice  of  Intent  to  Take  Adverse 
Action":  refer  to  Exhibit  A  of  Subpart  S 
of  Part  1951  of  this  chapter  and  include 
borrowers  whose  loans  have  been 
written  down. 

Section  1924.60(d)(1)  has  been  revised 
to  apply  to  all  borrowers  who  are  at 
least  180  days  delinquent. 

Section  1924.60(d)(8)  has  been  added 
to  include  borrowers  who  have 
conservation  easements  and/or  had 
their  loans  written  down. 

Section  1924.71  has  been  revised  to 
refer  servicing  of  delinquent  borrowers 
to  Subpart  S  of  Part  1951  of  this  chapter. 

Section  1924.72  has  been  removed  and 
reserved. 

Section  1924.73(a]  has  been  revised  to 
delete  the  reference  to  Form  FmHA 
1924-28  and  to  require  that  an  analysis 
be  conducted  with  those  borrowers 
listed  in  S  1924.60(d). 

Current  Exhibit  A.  "New  Full-Time 
Family  Farmer  and  Rancher 
Development  Committee,"  has  been 
removed.  The  New  Full-Time  Famil] 
Farmer  and  Rancher  Development 
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Committee  program  has  had  no 
participation  for  the  last  few  years.  It 
never  was  a  very  successful  program.  It 
appears  that  there  are  other 
organizations  and  agencies  that  are 
available  that  offer  similar  assistance 
that  apparently  are  more  acceptable  to 
borrowers.  Therefore,  we  are 
discontinuing  the  program.  A  new 
Exhibit  A  has  been  added  as  a  letter  to 
the  borrower  regarding  the  need  to 
complete  a  new  Form  FmHA  1962-1  in 
order  to  continue  to  receive  releases  of 
farm  income  for  family  living  and  farm 
operating  expenses.  Attachment  1  to 
Exhibit  A  further  explains  this  process. 

Part  1941— Operatiiig  Loans 

Subpart  A — Operating  Loan  Policies, 
Procedures,  and  Authorizations 

Sections  1941.1. 1941.2  and 
1941.23(a)(2)  have  been  revised  to 
incorporate  uniform  language  regarding 
FmHA's  equal  opportunity  policy  and  to 
clarify  the  objectives  of  the  operating 
(OL)  loan  program. 

Section  1941.3  has  been  revised  to 
remove  the  reference  to  the  "New  Full- 
Time  Family  Farmer  and  Rancher 
Development  Committee." 

Section  1941.4  has  been  revised  to 
apply  only  to  this  subpart,  to  remove  the 
paragraph  designations  and  define  the 
following:  a  borrower,  a  feasible  plan,  a 
joint  operation,  and  redefine  a  non-farm 
enterprise. 

The  introductory  paragraph  to 
§  1941.6  has  been  revised  to  require  the 
County  Supervisor  to  consider  if  other 
credit  is  available,  with  or  without  a 
guarantee  or  subordination. 

Section  1941.6(d)  has  been  revised  to 
require  that  an  applicant  must  apply  for 
a  guaranteed  loan  if  a  lender  indicates 
interest  or  the  County  Supervisor 
determines  the  applicant  may  be  able  to 
obtain  one.  Current  paragraph  (d)  has 
been  renumbered  to  (f)  and  revised  to 
refer  to  sound  financial  management 
This  is  part  of  the  test  for  credit 
elsewhere. 

Section  1941 .6(e)  has  been  added  to 
require  that  the  assets  of  the  members  of 
an  entity  must  be  considered  when 
testing  for  credit  elsewhere. 

Section  1941.10  has  been  removed  and 
reserved. 

Section  1941.11(b)  has  been  removed. 

Sections  1941.12(a)(1),  1941.12(a)(8). 
and  1941.18(a)(1)  have  been  partially 
revised  to  delete  the  paragraph 
designations  in  references  to  i  1941.4. 

Section  1941.12  (a)(3)  and  (b)(4)(ii) 
have  been  revised  to  require  recent  farm 
experience  or  training  (1  year  out  of  the 
last  5  years)  as  an  eligibility 
requirement  This  is  necessary  due  to 
the  rapid  changes  in  agriculture. 


Section  1941.12(a)(4)  has  been 
removed. 

Section  ig41.12(a)(5)  has  been 
renumbered  to  (4)  and  revised  to  clarify 
the  character  eligibility  requirement 
Subsequent  paragraphs  (6)  through  (8) 
have  been  renumbered  to  (5)  thro'u^  (7). 

Section  1941.12(b)(3)  has  been  revised 
to  require  an  entity  applicant  be  the 
owner-operator  or  tenant-operator  of 
not  larger  than  a  family  farm  after  the 
loan  is  closed. 

Section  1941.12(b)(4)  has  been  revised 
to  allow  loans  to  members  of  entities  as 
well  as  the  entity  itself  but  not  to  other 
entities. 

Section  1941.12(b)(4)(i)  has  been 
renumbered  to  (b)(5)  and  revised  to 
delete  the  paragraph  designation  in 
reference  to  S  1941.4. 

Sections  1941.12(b)(5)(ii)  has  been 
revised  to  require  that  members  of  an 
entity  applicant  must  have  recent  farm 
management  and  operating  experience 
(1  year  out  of  the  last  5  years). 

Section  1941.12(b)(5)(iii)  has  been 
revised  to  clarify  the  character  eligibility 
requirement. 

Section  1941.16(a)  has  been  revised  to 
change  "birds"  to  "poultry"  and  delete 
"worms." 

Section  1941.17  has  been  revised  to 
clarify  the  purposes  and/or  situations 
for  which  an  OL  loan  will  not  be 
approved  and  to  reduce  the  total  youth 
loan  outstanding  principal  balance  from 
$10,000  to  $5,000.  An  analysis  of  FmHA 
data  indicates  that  the  size  of  youth 
loans  is  declining.  It  also  suggests  that 
laiger  loans  have  a  higher  frequency  of 
delinquency.  Over  78  percent  of  the 
youth  loans  are  for  less  than  $5,000.  This 
data  indicates  that  the  $5,000  limit  will 
provide  loans  for  most  of  the  youth 
projects. 

Section  1941.18(b)(4)  has  been  revised 
to  clarify  the  use  of  balloon  payments. 

Section  1941.18(c)  has  been  revised  to 
change  the  reference  from  Subpart  A  to 
Subpart  S  of  Part  1951. 

Section  1941.19(a)  (3).  (4)  and  (6)  have 
been  removed.  Paragraphs  (5)  and  (7) 
have  been  renumbered  to  (4)  and  (5). 
respectively. 

Section  1941.19(a)(2)  has  been  revised 
to  clarify  securify  requirements  when  a 
borrower  has  two  or  more  insured  and/ 
or  guaranteed  loans.  Current  paragraph 
(a)(2)  has  been  renumbered  to  (a)(3). 

Section  1941.19(e)  has  been  revised  to 
add  special  securify  requirements  for 
loans  made  to  entities  whose  members 
are  currently  indebted  to  FmHA  as 
individuals  and  vice  versa. 

Section  1941.19(e]  has  been 
renumbered  to  (f)  and  paragraph  (f)(1) 
has  been  revised  to  correct  the  title  of 
Form  FmHA  441-8.  Current  paragraphs 
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(f)  and  (g)  have  been  renumbered  to  la] 
and  (h). 

Section  1941.19(h)  has  been 
renumbered  to  (i)  and  paragraph  (i)(l) 
has  been  revised  to  correct  the  reference 
to  Fonn  FmHA  1905-1. , 

Section  1941.29(b)  has  been  revised  to 
state  that  an  insured  OL  loan  may  be 
made  to  a  borrower  with  an  outstanding 
guaranteed  OL  loan  under  certain 
conditions. 

Section  1941.29(0)  has  been  revised  to 
state  that  an  insured  OL  loan  may  be 
made  to  refinance  a  guaranteed  OL  loan 
under  certain  conditions. 
'    Section  1941.33(b)(l)(iv)  has  been 
revised  to  require  a  feasible  plan  as  a 
loan  approval  condition. 

Section  1941.33(b)f2)(vii)  has  been 
added  to  require  a  signed  copy  of  Form 
FmHA  1940-1  be  sent  to  the  borrower  on 
the  date  of  loan  approval. 

Section  1941.33(c)  has  been  removed. 
Paragraph  (d)  has  been  renumbered  to 
(c). 

.   Section  1941.35(b)  has  been  revised  to 
state  that  diecks  to  be  cancelled  will 
not  be  returned  to  the  Finance  Office, 
but  will  be  processed  with  Form  FmHA 
1940.10. 

Subpart  B — Closing  Loans  Secured  by 
Chattels 

Sections  1941.54(b)  and  1941.57(a)(1) 
have  been  revised  to  clarify  signature 
requirements  for  individaal  and  entify 
borrowers. 

Section  1941.88(a)  has  been  revised  to 
require  Counfy  Supervisors  to  encourage 
applicants  to  obtain  crop  insurance,  if 
available,  for  OL  loans  secured  by 
crops. 

Section  1941.88(b)  has  been  revised  to 
state  that  borrowers  will  be  encouraged 
to  carry  insurance  on  chattels. 

Current  S  1941.88(b)  has  been 
renumbered  to  (c)  and  revised  for 
clarify. 

Current  S  1941.88(c)  has  been 
renumbered  to  (d). 

.  Section  1941  J6(b)  has  been  revised  to 
require  that  changes  be  made  to  Form 
FmHA  1962-1  when  changes  are  made 
inihe  use  of  OL  loan  funds  and  the 
repayment  schedule  for  the  loan  is 
changed.  This  is  for  clarification. 

Part  1943-4^ann  Ownanh^  Soil  and 
Water  and  Recreation 

Subpart  A— Insured  Farm  Ownership 
Loan  Policies,  Procedures  and 
Authorizations 

Sections  1943.1  and  1943.2  have  been 
revised  to  incorporate,  uniform  language 
concerning  FmHA's  equal  opportunify 
policy  and  to  daiify  objectives. 

Section  1943.3  has  been  revised  to 
remove  the  reference  to  the  "New  Fiill- 


Time  Family  Farmer  and  Rancher 
Development  Ccmunittee." 

Section  1943.4  has  been  revised  to 
apply  only  to  this  subpart;  to  remove  the 
paragraph  designations;  and  define  a 
borrower,  a  farm,  a  feasible  plan,  a  joint 
operation,  a  nonfarm  enterprise  and  a 
socially  disadvantaged  applicant. 
The  introductory  paragraph  to 
S  1943.6  has  been  revised  to  require  that 
guaranteed  loan  rates  and  terms  be 
considered  in  the  test  for  credit 
elsewhere. 

Section  1943.6(d)  has  been  revised  to 
require  that  die  test  for  credit  elsewhere 
include  applying  for  a  guaranteed  loan. 
Current  paragraph  (d)  has  been 
renumbered  to  (e). 

Section  1943.7  has  been  added  to 
provide  guidance  for  the  State  of  Hawaii 
for  FO  loans  made  on  leasehold 
interests  on  real  property. 

Section  1943.10  has  been  revised  to 
provide  guidance  on  when  to  give 
preference  to  certain  applications,  and 
to  provide  for  the  use  of  Exhibit  B  of  this 
subpart  to  establish  target  participation 
rates  for  socially  disadvantaged 
applicants. 

Section  1943.11  has  been  revised  to 
add  the  words  tor  FO  loans." 
Paragraph  (b)  has  been  deleted. 
The  introductory  paragraph  to 
§  1943.12  has  been  revised  to  delete  the 
sentence  regarding  appeals. 

Section  1943.12  {a)(l)  and  (b)(4)(i) 
have  been  revised  to  correct  a  reference 
to  S  1943.4. 

Section  1943.12  (a)(3)  and  (b)(4Mii) 
have  been  revised  to  specify 
requirements  for  farm  experience. 
Section  1943.12(a)(4)  has  been  deleted. 
Section  1943.12(aK5)  (renumbered  to 
(a)(4))  and  1 1943.12(b)(4Miii)  have  been 
revised  to  redefine  diaracter. 
Paragraphs  (aK6).  (eK7)  and  (a)(8)  have 
been  renumbered  to  (a)(5),  (a)(6)  and 
(a)(7).  respectively. 

Section  1943.12(b)(3)  has  been  revised 
to  require  that  entities  operate  not  larger 
than  a  fanuly  farm  after  the  loan  is 
closed,  and  the  membera  of  the  entify 
must  be  individuals  and  not  other 
entities. 

Section  1943.13  has  been  added  to 
establish  procedures  and 
responsibiUties  for  carrying  out  the  FO 
Outreach  lYogram  for  Socially 
Disadvantaged  Individuals. 

Section  1943.17  has  been  reformatted 
and  revised  to  clarify  the  $200,000 
outstanding  principal  loan  balance  for 
FO,  SW  and  RL  loans  combined. 

Section  1943.17(c]  has  been 
renumbered  to  (a)(3)  and  revised  to 
delete  the  word  "not" 
Section  1943.17(d)  has  been  deleted. 
Section  1943.17(e)  has  been 
renumbered  to  (b). 


Section  1943.18(b)  has  been  revised  to 
change  the  reference  from  Subpart  A  to 
Subpart  S  of  Part  1051. 

Section  1943.19(bHl)(i)(D)  has  been 
added  to  clarify  taking  liens  on 
homestead  property. 

Section  1943.ig(g)  haS  been  added  to 
establish  special  securify  requirements 
for  loans  to  individuals  who  are 
members  of  entities  indebted  to  FmHA, 
and  vice  versa. 

Section  1943.19(h)  has  been  added  to 
clarify  securing  more  than  one  loan  with 
the  same  collateral 

Section  1943.25(c)(1)  has  been  revised 
by  deleting  the  last  sentence  and 
subparagraphs  (i).  (ii),  and  (iu),  and 
redesignating  them  as  (c)(2),  (c)(2)(i), 
(c)(2)(ii)  and  (c)(2)(iii).  Paragraphs  (2) 
through  (4)  have  been  renumbered  to  (3) 
through  (5). 

Section  1943.29(b)  has  been  revised  to 
alTow  an  insured  FO  loan  to  be  made  to 
a  borrower  who  has  an  outstanding 
guaranteed  FO.  SW,  or  RL  loan  under 
certain  conditions. 

Section  1943.32(a)  has  been  revised  to 
add  Form  FmHA  443-8.  "Agreement 
(Between  Seller.  IHirchaser.  and 
Tenant)." 

Section  1943.33(bKlKiv)  has  been 
revised  to  require  a  feasible  plan  as  a 
loan  approval  condition. 

Section  1943.33(c)  has  been  deleted. 
Current  paragraph  (d)  has  been 
renumbered  to  (c). 

Section  1943.35(cKl)  has  been  revised 
to  require  when  a  check  is  to  be 
cancelled,  it  will  not  be  returned  to  the 
Finance  Office,  but  will  be  processed 
witii  Form  FmHA  1940-ia 

Section  1943.38(g)(4)  has  been  revised 
to  clarify  the  signature  requirements  for 
loans  made  to  individuals  and  to 
entities. 

Exhibit  B  has  been  added  to 
implement  target  participation  rates  for 
FmHA  loans  to  socially  disadvantaged 
applicants. 

Subpart  B— Insured  Soil  and  Water 
Loan  Policies,  Procedures  and 
Authorizations 

Section  1943.51  has  been  revised  to 
clarify  FmHA's  ECOA  statement 

Section  1943.52  has  been  revised  to 
clarify  the  objectives  of  the  SW  loan 
program. 

Section  1943.53  has  been  revised  to 
delete  the  reference  to  "New  Full-Time 
Family  Farmers  and  Rancher 
Development  Committee"  (see 
discussion  under  Subpart  B  of  Part  1924 
above). 

Section  1943.54  has  been  revised  to 
remove  the  paragraph  desi^ations,  and 
to  define  borrower,  farm,  joint  operation 
and  feasible  plan. 
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The  introductory  paragraph  to     I 
S  1943.56  has  been  revised  to  require 
consideration  of  a  guarantee  and 
subordination  in  the  test  for  credit  ] 
elsewhere. 

Section  1943.56(d)  has  been  revised  to 
require  an  applicant  to  apply  for  an 
PmHA  guaranteed  loan  if  a  lender 
indicates  it  is  willing  to  make  one  or  the 
County  Supervisor  determines  the 
applicant  could  obtain  one.  Current 
paragraph  (d)  has  been  renumbered  to 
(e). 

Section  1943.60  has  been  removed  and 
reserved. 

Section  1943.01  has  been  revised  by 
deleting  paragraph  (b)  and  removing  the 
designation  (a)  from  the  remaining 
paragraph. 

Section  1943.62  (a)(1)  and  (b)(3)  have 
been  revised  to  change  the  reference  to 
§  1943.54. 

Section  1943.62(a)(3)  has  been  revised 
to  clarify  the  definition  of  character. 

Section  1943.62(b)(1)  has  been  revised 
to  clarify  the  definition  of  character  and 
require  that  it  apply  to  all  members  of 
entity  appUcants. 

Section  1943.62(b)(2)  has  been  revised 
to  require  that  all  members  of  the 
appUcant  entity  must  honestly  tiy  to 
carry  out  the  conditions  and  terms  of  the 
loan. 

Section  1943.62(b)(9)  has  been  revised 
to  require  that  members  of  entities  be 
individuals  and  not  other  entities. 

Section  1943.67(a)  has  been  deleted 
and  paragraphs  (b)  through  (d)  have 
been  renumbered  to  (a)  through  (c). 

Section  1943.68(b)  has  been  revised  to 
change  a  reference  frtim  Subpart  A  to 
Subpart  S  of  Part  1951. 

Section  I943.6g(b)(l)(i)(p]  has  been 
added  to  clarify  taking  a  hen  on 
homestead  property. 

Section  1943.69(g)  has  been  added  to 
provide  special  security  requirements 
for  loans  made  to  entities  whose 
member(s)  are  indebted  as  individuals, 
and  vice  versa. 

Section  1943.69(h)  has  been  added  to 
allow  more  than  one  loan  to  be  secured 
by  the  same  collateral  under  certain 
circumstances. 

Section  1943.75  has  been  revised  by 
removing  the  last  sentence  of  paragraph 
(c)(1)  and  rearranging  the  paragraph. 

Section  1943.79(c)  has  been  revised  to 
allow  an  insured  SW  loan  to  be  made  to 
a  borrower  with  an  outstanding 
guaranteed  FO,  SW,  or  RL  loan  under 
certain  conditions. 

Section  1943.83(a)(1)  has  been  revised 
to  delete  the  paragraph  designation  in 
the  reference  to  9 1943.67. 

Section  1943.83(b)  has  been  revised  to 
require  a  feasible  plan  as  a  condition  of 
loan  approval. 


Section  1943.83(c)  has  been  deleted. 
Current  paragraph  (d)  has  been 
renumbered  to  (c). 

Section  1943.88(g)(4)  has  been  revised 
to  clarify  signature  requirements  for 
individuals  and  entities. 

Subpart  C— Insured  Recreation  Loan 
Policies,  Procedures,  and  Authorizations 

Sections  1943.101  through  1943.150 
have  been  removed  and  reserved 
because  the  program  has  not  been 
funded  since  FY  1981  and  there  are  no 
plans  to  fund  it  in  the  future.  Removing 
the  regulation  will  reduce  the 
Government's  cost  of  revising  and 
maintaining  the  regulations. 

Part  1944— Housing 

Subpart  A — Section  502  Rural  Housing 
Loan  Policies,  Procedures,  and 
Authorizations 

Section  1944.23  has  been  revised  to 
change  a  reference  from  Subpart  A  to 
Subpart  S  of  Part  1951. 

Part  1945 — Emergency 

Subpart  C— Economic  Emergency  Loans 

Sections  1945.119(a)  and  1945.149(b) 
have  been  revised  to  change  a  reference 
from  Subpart  A  to  Subpart  S  of  Part  1951 
of  this  chapter. 

Subpart  D— Emergency  Loan  Policies, 
Procedures  and  Authorizations 

Section  1945.154(a)(4)  has  been 
revised  to  redetine  borrower. 

Section  1945.168(c)  has  been  revised 
to  change  the  reference  from  Subpart  A 
to  Subpart  S  of  Part  1951. 

Section  1945.169(a)(3)  has  been 
revised  to  allow  insured  and  guaranteed 
loans  to  a  borrower  when  security  is 
separate  and  identifiable.  Different  lien 
positions  on  real  estate  are  considered 
separate  collateral. 

Part  19S1 — Servicing  and  CoUections 

Subpart  A— Account  Servicing  Policies 

Section  1951.7(d)(1)  has  been  revised 
to  change  a  reference  from  Subpart  A  to 
Subpart  S  of  Part  1951. 

Section  1951.7(f)  has  been  deleted. 
Paragraph  (g)  has  been  renumbered  to 
(f).  lihis  is  no  longer  needed.  The 
informaticMi  will  be  obtained  through 
field  office  terminals.  Paragraph  (h)  has 
been  renumbered  to  (g). 

Section  1951.8(a)  has  been  revised  to 
change  "Finance  OfTice"  to  "lock  box 
facility(8)." 

The  introductory  paragraph  of 
S§  1951.9  and  1951.10  have  been  revised 
to  provide  that  the  rules  on  distribution 
of  payments  apply  only  after  the  County 
Supervisor  decides  how  much  of  the 
proceeds  will  be  released  for  other 
purposes.  This  is  to  make  sure  proceeds 
are  released  for  family  living  and  farm 


operating  expenses  before  making 
payments  to  FmHA. 

Section  1951.25(b)(5)  has  been  revised 
to  change  a  reference  from  Subpart  A  to 
Subparts  of  Part  1951. 

Sections  1951.33  through  1951.49  have 
been  removed  and  reserved.  These 
paragraphs  have  been  transferred  to 
Subpart  S  of  this  part. 

Exhibit  tides  of  Subpart  A  of  Part  1951 
of  this  chapter  have  been  removed  and 
reserved. 

Subpart  G— Borrower  Supervision, 
Servicing,  and  Collection  of  Single 
Family  Housing  Loan  Accounts 

Section  1951.3149a)(8)  has  been 
revised  to  change  the  reference  from 
Subpart  A  to  Subpart  S  of  Part  1951.- 

Subpart  L — Servicing  Cases  Where 
Unauthorized  Loans  or  Other  Financial 
Assistance  Was  Received— Farmer 
Programs 

Section  1951.558  (c)(l)(ii)  and  (c)(l)(iii] 
have  been  revised  to  remove  Forms 
FmHA  1924-25  and  FmHA  1924-26  and 
replace  with  Exhibit  A  and  Attachments 
1  and  2  of  Subpart  S  of  this  part 

Subpart  S— Farmer  Program  Account 
Servicing  Policies 

Sections  1951.901  through  1951.950 
with  Exhibits  A  through  J  have  been 
added.  Hiis  regulation  is  discussed 
above. 

Part  1955 — Property  Management 

Subpart  A — Liquidation  of  Loans 
Secured  by  Real  Estate  and  Acquisition 
of  Real  and  Chattel  Property 

Section  1955.1  has  been  revised  to 
correct  a  reference. 

Section  19S5.3(c)  has  been  revised  to 
define  dwelling  retention.  Current 
paragraphs  (c)  through  (k)  have  been 
renumbered  to  (d)  through  (1). 

The  introductory  paragraph  to 
S  1955.10  has  been  revised  to  set  forth 
specific  guidelines  for  voluntary 
conveyances  involving  farmer  program 
borrowers,  and  to  delete  references  to 
Forms  FmHA  1924-25  and  1924-26  and 
substitute  reference  to  Attachments  1 
and  2  of  Exhibit  A  of  Subpart  S  of  Part 
1951  of  this  chapter. 

Section  1955.10(c)(l)(ii)  has  been 
revised  to  provide  that  payment  of 
instalhnents  on  prior  liens  is 
discretionary  in  accordance  with  FmHA 
Instruction  1955-B,  S  1955.67. 

Section  1955.10(d)(8)  has  been  revised 
to  delete  Forms  FmHA  1924-25  and 
FmHA  1924-28  and  substitute  reference 
to  Attachments  1  and  2  of  Exhibit  A  of 
Subpart  S  of  Part  1951  of  this  chapter. 

Section  1955.15(d)(2)(iv)  (A)  and  (B) 
have  been  revised  to  delete  Form  FmHA 


1924-25  and  substitute  Attachments  1 
and  2  of  Exhibit  A  of  Subpart  S  of  Part 
1951  of  this  chapter. 
,  Section  1955.15(d)(2)(iv)  has  been 
revised  to  clarify  the  handling  of  SFH 
loans  when  the  borrower  has  both 
Farmer  Program  and  SFH  loans. 

Section  1955.15(d)(3)  has  been  revised 
to  provide  guidance  in  handling  o^ers 
made  by  a  borrower  after  acceleration 
of  the  account 

Section  1955.15(d)(4)  has  been  revised 
to  change  "Inquiry  Station  of  the 
Finance  Office"  to  "field  office  terminal 
system." 

Section  1955.15(d)(5)  has  been  revised 
to  delete  Forms  FmHA  1924-14.  FmHA 
1924-25  and  FmHA  1924-26  and 
substitute  reference  to  Attachments  1 
and  2  of  Exhibit  A  of  Subpart  S  of  Part 
1951  of  this  chapter. 

An  introductory  paragraph  has  been 
added  to  S  1955.18  to  state  that  local 
attorneys  may  be  employed  on  a  case- 
by-case  basis  to  aid  in  the  tide 
clearance  on  foreclosed  inventory 
property. 

Section  1955.18(h)  has  been  revised  to 
require  the  County  Supervisor  to  notify 
the  borrower-owner  of  dwelling 
retention  rights  by  sending  Attachment  1 
of  Exhibit  I  of  Subpart  S  of  Part  1951  of 
this  chapter  to  the  borrower-owner. 

Section  1955.18(i)  has  been  added  to 
Specify  how  the  County  Supervisor  will 
notify  previous  owners  end  operators  of 
leaseback/buyback  rights. 

Section  1955.18(j)  has  been  added  to 
specify  how  the  County  Supervisor  will 
notify  the  borrower-owners,  immediate 
previous  owners,  and  immediate 
previous  operators  when  inventory 
CONACT  property  becomes  available 
for  sale. 

Subpart  B— Management  of  Property 

Section  1955.53  has  been  revised  to 
remove  the  paragraph  designations,  and 
to  add  or  revise  the  definitions  of  Indian 
^servation,  socially  disadvantaged 
individual  and  suitable  property. 

Section  1955.55(a)  has  been  revised  to 
delete  reference  to  Forms  FmHA  1924- 
14.  FmHA  1924-25  and  FmHA  1924-26 
and  substitute  reference  to  Attachments 
1  and  2  of  Exhibit  A  of  Subpart  S  of  Part 
1951  of  this  chapter. 

Section  1955.55(d)  has  been  revised  to 
change  the  referense  from  Subpart  D  of 
Part  1955  to  FmHA  Instiuction  2024-A 
(available  in  any  FmHA  office)  and 
delete  Form  FmHA  120-10. 

The  introductory  paragraph  to 
S  1955.63  and  S  1955.63(a)  have  been 
revised  to  require  the  County  Committee 
to  classify  farm  property  as  suitable 
unless  the  property  is  larger  than  a 
fieunily-size  farm. 


Section  1955.63(b)  has  been  revised  to 
establish  specific  guidelines  for 
subdividing  large  farm  properties. 

Section  1955.63(c)  has  been  partially 
revised  to  correct  a  reference  to  FmHA 
Instruction  2024-A  and  to  delete  the 
reference  to  MFH. 

Section  1955.63(d)  has  been  revised  to 
require  the  County  Committee  to 
determine  suitability  of  farm  property 
and  to  remove  this  authority  from  the 
County  Supervisor,  District  Director, 
and  State  Director. 

Section  1955.64  (a)  and  (a)(3)  have 
been  revised  to  provide  for  repairs  to 
nonessential  farm  buildings  or  facilities 
if  they  are  historic  or  if  a  health  or 
safety  problem  exists,  and  to  clarify 
what  the  County  Supervisor's 
responsibilities  are  and  what  FmHA  will 
request  of  the  Soil  Conservation  Service 
when  dealing  with  highly  erodible  soil 
on  farm  property. 

Sections  1955.64(c)  and  1955.65  (c)  and 
(c)(3)  have  been  revised  to  change  the 
reference  from  FmHA  Instruction  1955- 
D  to  FmHA  Instruction  2024-A. 

Section  1955.65(c)(4)  has  been  revised 
to  delete  references  to  Forms  FmHA 
120-1  and  2024-1,  and  refer  instead  to 
FmHA  Instruction  2024-A. 

Section  1955.66(a)(2)(iii)  has  been 
revised  to  clarify  the  requirement  of 
consideration  for  dwelling  retention  to 
prior  borrower-owners  only;  allow  the 
County  Supervisor  to  lease  farm 
property  when  a  feasible  plan  of 
operation  can  be  developed;  and  to 
delete  the  reference  of  restricting  leasing 
of  property  which  could  be  used  to 
produce  surplus  crops;  and  refer  to 
Exhibits  I  and  J  of  Subparts  S  of  Part 
1951  of  this  chapter  for  dwelling 
retention  and  leaseback/buyback. 
Paragraph  (a)(2)(iii)(A)  has  been  spUt 
into  paragraphs  (A)  through  (F). 

Section  1955.66(a)(2)(iii)(B)  has  been 
renumbered  to  (G). 

Section  1955.66(c)(1)  has  been  revised 
to  require  the  County  Supervisor  to 
determine  that  a  prospective  lessee 
possesses  the  management  skills 
necessary  to  fulfill  the  terms  of  the 
lease. 

Section  1955.66(c)(2)  has  been  revised 
to  establish  guidance  for  racial  and 
ethnic  consideration  in  leasing  inventory 
property. 

Section  1955.66(c)(3)  has  been  revised 
to  clarify  leasing  priority  for  FmHA 
inventory  property. 

Section  1955.66(d)  has  been  revised  to 
establish  procedures  for  leaseback/ 
buyback  of  property  within  an  Indian 
reservation  which  secured  a  Farmer 
Program  loan  when  the  former 
borrower-owner  was  the  Indian  tribe 
having  jurisdiction  over  the  reservation 
or  a  member  of  such  tribe. 


Current  S  1955.66(d)  has  been 
renumbered  to  (e)  and  (e)(3)  and  has 
been  revised  to  allow  rents  below 
market  rent  if  the  Administrator 
concurs.  Paragraph  (e)(4)  has  been 
deleted.  Paragraphs  (e)  and  (f)  have 
been  renumbered  to  (f)  and  (g). 

Section  1955.66(g)  has  been 
renumbered  to  (h)  and  revised  to  state 
that  the  purchase  price  for  farm  properfy 
will  be  the  market  value  and  that  Indian 
tribes  or  tribal  corporations  that  use  the 
Indian  Land  Acquisition  Program  may 
purchase  the  property  for  its  market 
value  minus  the  contributory  value  of 
the  buildings. 

Section  1955.66(h)  has  been  revised  to 
change  the  title  of  the  paragraph  and  to 
include  the  spouse  or  child  of  a  previous 
borrower-owner,  member,  stockholder, 
partner  or  joint  operator,  Indian  member 
of  a  tribe,  Indian  corporation,  entity  or 
Indian  tribe.  Current  paragraphs  (i) 
through  (m)  have  been  renumbered  to  (j) 
through  (n). 

Section  1955.66(0]  has  been  added  to 
state  that,  except  for  property  covered 
by  paragraph  (d)  of  this  section, 
property  may  be  leased  or  sold  after 
dwelling  retention  and/or  leaseback/ 
buyback  rights  have  expired. 

Section  1955.67(a)  has  been  revised  to 
make  the  payment  of  prior  lien 
installments  discretionary  by  the 
servicing  official  and  to  provide  that  the 
State  Director  may  discontinue  payment 
of  installments  on  prior  liens  when  it  is 
in  the  best  interest  of  the  Government. 

Section  1955.73  regarding  dwelling 
retention  has  been  removed  and 
reserved.  Dwelling  retention  is  now 
covered  in  Exhibit  I  of  Subpart  S  of  Part 
1951  of  this  chapter. 

Exhibit  B  has  been  added  as  a  format 
to  notify  Indian  tribes  of  the  availabilify 
of  farm  property  for  lease  or  purchase 
within  the  boundaries  of  its  reservation. 

Subpart  C— Disposal  of  Inventory 
Property 

Section  1955.103  has  been  revised  to 
define  dwelling  retention,  farmer 
program  loans,  leaseback/buyback, 
owner,  previous  operator  and  socially 
disadvantaged  individual,  and  to 
redefine  suitable  property. 

Section  1955.105(a)  has  been  revised 
to  refer  to  Exhibits  I  and  J  of  Subpart  S 
of  Part  1951  of  this  chapter  regarding 
dwelling  retention  and  leaseback/ 
buyback. 

Section  1955.109(a)  has  been 
renumbered  to  §  1955.105(c). 

Section  1955.109(b)  has  been 
renumbered  to  S  1955.105(b)  and  revised 
to  update  a  reference  to  ( 1955.137  of 
this  subpart. 
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Section  1955.106  has  been  revised  to 
"Disposition  of  {um  property." 
Paragraph  (a)  provides  ri^ts  of  the 
previous  owner  and  notification 
instnictioas.  ftra^aph  (b)  provides  for 
racial  and  ethnic  considerations. 
Paragraph  (c)  provides  for  noo-program 
(NP)  borrowers. 

Former  1 1955.106  has  been 
renumbered  to  1 1955.107.  Paragraph  (a) 
has  been  revised  to  permit  State  CMTices 
to  maximize  advertisement  of  inventory 
property  by  notifying  nearby  FtaiHA 
county  and  district  offices.  Also,  Tribal 
Councils  are  now  responsible  for 
notifying  the  parties  listed  m  1 1955.66 
of  Subpart  B  of  this  part  Paragraph  (c) 
has  been  revised  to  reqoire  that  the 
price  of  all  inventory  property  wiU  be  its 
market  vafaM.  Parapapfa  (e)  has  been 
renumbered  to  (d).  Paragmi^  {d)  has 
been  renumbered  to  (e)  aad 
subparagraph  (eXl)  haa  been  revised  to 
apply  only  to  nonJEaim  property. 
Subparagraph  (e)(2)  has  been  revised  to 
delete  dte  capitalization  vafaie  of  fann 
property  and  to  darifjr  pieferenoe  .   - 
criteria  wfafen  two  or  more  eligible 
applicants  wish  to  porchaaa  a  farm; 
property. 

Section  19S5.1<^  has  been  renambered 
to  S  1965.106.  The  introdoctory 
paragraph  has  been  reviaad  torefier  to 
Exhibits  I  and  }  of  Subpart  S  of  Part  1951 . 
of  this  diapter  concemiag  dwelling 
retention  nod  leasebeek/buybadc  Also, 
property  classified  as  suitable  will 
remain  so  for  3  years;  after  3  years,  it 
may  be  reclassified  and  sold  as  surplus. 
However,  if  a  potential  purchaser  is 
eligibie  for  FmHA  assistance,  the 
property  may  be  reclassified  as  suitable 
by  the  County  Committee  and  sold  on 
eligible  tenns.  Pan^^aph  (a)  has  been 
revised  to  refer  to  Exhibits  I  and  J  cl 
Subpart  S  of  Part  1951  of  this  chapter 
concerning  dwelling  retention  and 
leaseback/buyback.  Paragraph  (b)  has 
been  revised  to  delete  the  capitalization 
value  of  farm  property  and  to  clarify 
preference  criteria  when  two  or  more 
eligible  applicants  wish  to  purchase  a 
farm  property.  Paragraph  (c)  has  been 
revised  to  refer  to  all  surplus  or  suitable 
property  which  has  been  inventory  few  3 
yeara. 

SectiiHi  1965.106  has  been  renumbered 
to  1 1965.106.  Parapaph  (b)  has  been 
revised  to  darify  authority  to  ajqirove 
credit  sales.  CoiTent  paragraphs  (b) 
through  (h)  have  been  renumbered  to  ^) 
through  (i). 

Section  195S.lll(b)  has  been  revised 
to  change  the  reference  from  FtaiHA 
Instruction  1965-0  to  FtoHA  bistniction 

2024-A. 

Section  1955.123(a)  has  been  revised 
to  provide  guidance  on  who  is 


authorized  to  approve  or  disapprove 
credit  sales  of  chattels. 

Section  1955.137(a)(3)  (iv)  and  (v)  and 
(c)(5)  have  been  revised  to  correct 
references  to  paragraph  (b)  of  this 
section. 

Section  1955.139  has  been  revised  and 
paragraph  (c)  has  been  added  to 
establish  prooadues  for  transfer  of 
inventory  property  for  conservation 
purposes  to  Federal  or  State  Agencies. 
Paragraphs  (a)(3).  (a)(3)(i)(A).  (aM3)(i)(B) 
and  (aM3)(iii)  have  been  revised  to 
inclode  Federal  Government  unite,  and 
para^aph  (aMSHiKB)  has  also  been 
revised  to  reference  Executive  Ordecs 
11986  and  11980. 

Due  to  the  volume  of  changes 
proposed  in  the  Farmer  Program  related 
areas  of  Subparts  B  and  C  of  Part  1965, 
aiul  to  assist  the  public  in  reviewing 
these  changes  in  the  context  of  the 
existing  ragalations.  FmHA  is  publisUog 
Sttbparte  B  and  C  of  Part  1955  in  their 
entirety.  FmHA  pubbshed  a  propoacd 
rule  on  April  2. 1987  (52  FR 10677). 
which  affected  Subpart  C  of  PlHt  19S5  as 
it  related  to  PbiHA's  Housing  prop-ams. 
In  the  near  future  FinHA  intenida  to 
publish  a  fins!  rale  baaed  on  the  Apiti  2, 
1967,  notice  of  proposed  rulemaking. 

The  following  sections  of  Subpart  B  of 
Part  1955  involve  FmHA's  sin^e  family 
housing  program  and  are  not  subject  to 
comment  in  this  ndemaldng.  These 
paragraphs  will  either  be  changed  in 
FmHA's  forthcoming  final  rule 
implementing  its  proposed  revision  to 
Subpart  C  of  Part  1955  or  these  sections 
will  be  proposed  in  a  separate 
rulemaldog  proceeding. 


1955.54 

19SS.08(aK2Ki) 

t9S5.55(b)(2Xia) 

ig65.as(aH2Na) 

19S6.5S(d) 

i9S5ae(b) 

1955.57  (currently 

1955.a8(e)(2) 

reserved) 

1965J6(f) 

lK6a3(c) 

19S6aB(a) 

195544 

U(SJ8(c) 

1955.e6(cJ(4) 

186BJ2 

The  following  sections  of  Subpart  C  of 
Part  1956  involve  FmHA's  single  family 
housing  program  and  are  not  subject  to 
comment  in  this  rulemaking.  These 
sections  will  be  revised  in  FinHA's 
forthcoming  final  rule  implementing  its 
proposed  revision  to  Subpart  C  of  Part 
1955.  This  forthcoming  rulemaking  will 
make  changes  to  other  sections  of 
Subpart  C  of  Part  1956.  However, 
commento  on  all  pvte  of  Subpart  C  of 
Part  1955  other  than  diose  sections 
specifically  listed  below  will  be 
considered. 


19S5.110 

19(B.TIS 

isfBLin 

IflS&lie 

1965.112 

1986.117 

196S.113 

1966.118 

1955.114 

1955.119 

Part 

Subpart  A— Servicing  aad  Liquidation 
of  Chattel  Property 

Section  1962.4  has  been  revised  to 
apply  only  to  this  subpart;  to  remove  die 
paragraph  desipiation;  and  to  redefine 
borrower. 

Section  1962.6(c)(l)(iv]  has  been 
revised  to  show  that  voluntary 
assignments  will  be  taken  on  the 
amount  anticipated  from  the  ASCS 
deficiency  payment  program(s),  as 
indicated  on  Form  FmHA  1962-1  for 
paymmte  due  on  FmHA  loans. 

Section  ige2J(c)(2){U)  has  been 
revised  to  require  the  use  of  Form 
ASCS-36,  "Assignment  of  Payment." 
instead  of  Form  FmHA  1962-8;  which 
will  be  obtained  from  the  ASCS  County 
Office. 

Section  1962.8(c)(3)(ii)  has  been 
revised  to  show  that  the  chedcs 
obteined  from  ASCS  as  a  result  of  an 
assignment(8)  will  be  made  payable  to 
FmHA  only,  and  the  proceeds  used  as 
indicated  on  Form  FmHA  1982-1. 

The  introductory  paragraph  to 
S  1962.8  has  been  revised  to  apply  only 
when  the  borrower  is  delinquent 

The  introdnctoay  patapaph  to 
S  1962.13  has  been  parti^ly  revised  to 
reqaire  the  County  Supervisor  to  use 
borrower's  Form  FmHA  1962-1  to 
prepare  the  list  of  potential  purchasers 
and  to  prohibit  die  distribution  of  copies 
of  Form  FmHA  1962-1. 

Section  1962.17(aH2)  has  been  revised 
for  clarity  and  to  make  a  cross-reference 
to  paragraph  (b)  of  this  section  regarding 
approval  or  disapproval  of  requests  for 
release  of  sales  proceeds;  to  remove  the 
reference  to  Form  FmHA  1924-14;  and  to 
refer  to  Attachment  1  of  Exhibit  A  of 
Subpart  S  of  Part  1951  of  this  chapter. 

Section  1962.17(b)(2)  has  been  revised 
for  clarity,  to  identify  essential  farm 
operating  and  family  living  expenses 
and  to  eliminate  reference  to  Form 
FmHA  1924-25. 

Section  19e2.17(b)(5)  has  been  revised 
to  change  a  reference  from 
S  1924.57(d)(2)  to  f  1924.57(d). 

Section  1962.29  has  been  revised  to 
include  crop  insurance  premiums. 

Section  1962.30  has  been  revised  by 
redesignating  paragratriis  (bKl)  throii^ 
(b)(7)  as  (bK2)  dvough  (bM8).  A  new 
paragraph  (b)(1)  has  been  added  to 
permit  subordinations  for  annual 
production  loans  to  delinquent 
borrowers  under  certain  conditions. 

Section  1962.34(a)(2)  has  been  revised 
to  require  the  use  of  Form  FmHA  460^ 
when  debte  are  assumed  at  the  same 
rates  and  terms  of  the  existing  notes  or 
assumption  agreemente. 


Sections  1962.40(b):  1962.40(e):  1962.41: 
1962.42(a):  1962.42(d):  1962.47(a)(3):  and 
1962.49(c)  (1)  and  (2)  have  been  revised 
to  delete  references  to  Forms  FmHA 
1924-14, 1924-25,  and  1924-28  and  to 
substitute  references  to  Exhibit  A  and 
Attachmente  1  and  2  of  Subpart  S  of  Part 
1951  of  this  chapter. 

Section  1962.40(b)  has  also  been 
revised  to  correct  the  reference  to 
§1962.2. 

Section  1962.40(b)(3)  has  been 
reformatted  and  revised  to  delete 
references  to  Forms  FmHA  1924-25  and 
FmHA  1924-26  and  to  substitute 
references  to  Attachment  2  of  &dubit  A 
of  Subpart  S  of  Part  1951  of  this  chapter 
and  provide  for  the  use  of  Attachments  9 
and  10  of  Subpart  S  of  Part  1951  of  this 
chapter  requesting  and  explaining  other 
options. 

Section  1962.41(e)  has  been  revised  to 
authorize  release  of  liability  when  a 
borrower  liquidates  chattel  security  and 
the  sale  results  in  less  than  full  payment 
of  the  FmHA  debt. 

Section  1962.41(f)  has  been  added  to 
provide  guidance  on  how  to  process  a 
release  of  personal  liabilify  for  a 
borrower(s)  or  any  co8igner(s)  when  all 
security  has  been  properly  disposed  of 
and  the  proceeds  applied  on  the 
borrower(s]  FmHA  debt. 

SecUon  1962.42(c)(5)  (i).  (ii)  and 
(c](6)(ii](A)  has  been  revised  to  change 
Form  FmHA  455-8  to  1955-41. 

Exhibit  B  has  been  revised  to  correct 
the  names  of  the  Agency. 

Part  1965— Real  Property 

Subpart  A — Servicing  of  Real  Property 
for  Farmer  Program  Loans  and  Certain 
Note-Only  Cases 

The  introductory  paragraph  to 
S  1965.7  has  been  added  to  state  that  the 
definitions  only  apply  to  this  subpart. 

Section  1965.7(a)  has  been  revised  to 
define  borrower.  Current  paragraphs  (a) 
through  (k)  have  been  renumbered  to  (b) 
through  (1). 

Sections  ig65.11(c)(2)(ii);  1965.11(c)(3): 
1965.26(b):  1965.26(c)(1);  and  Exhibits  B 
and  C  have  been  revised  to  delete 
references  to  Forms  FmHA  1924-14, 
1924-25  and  1924-26  and  substitute 
references  to  the  applicable  attachments 
of  Exhibit  A  of  Subpart  S  of  Part  1951  of 
this  chapter. 

Section  196S.ll(c)(2)(i)(C)  has  been 
revised  to  clarify  the  provision  for 
protective  advances  for  payment  of 
prior  lienholders. 

Section  1965.11(c)(2)(ii)(A)  has  been 
partially  revised  for  clarity  and 
paragraph  (B)  has  been  revised  to 
specify  how  proceeds  will  be  handled 
when  no  bid  will  be  made  if  FmHA 
decides  not  to  pay  off  a  prior  lien;  and 


how  unsatisfied  borrower's  accounte 
will  be  handled. 

Section  1965.12(a)(8)  has  been  revised 
to  clarify  that  the  amount  of  a  prior 
lien(s)  obtained  by  subordination,  plus 
the  FmHA  debt  will  not  exceed  the 
present  market  value  of  the  real  estate 
security. 

Section  1965.12(b)(2)(ii)(B)  has  been 
revised  to  permit  State  Directors  to 
subordinate  farm  tracts  that  secure  only 
a  loan(s)  no  longer  authorized. 

Section  1965.12(g)  and  the 
introductoty  paragraph  to  §  1965.13  have 
been  revised  to  change  the  reference 
from  Subpart  A  to  Subpart  S  of  Part  1951 
of  this  chapter. 

Section  1965.13(f)(4)(u)(B)  has  been 
revised  to  clarify  that  proceeds  from  the 
sale  of  real  estate  security  will  not  be 
released  for  family  living  and/or 
operating  expenses.  The  Agricultural 
Credit  Act  of  1987  only  requires  the 
release  of  proceeds  from  normal  income 
for  family  living  and/or  operating 
expenses. 

Section  1965.17(a)  has  been  revised  to 
clarify  that  FmHA  needs  to  take  action 
to  approve  a  lease  only  if  the  lease  is  for 
more  than  three  yeara  and/or  contains 
an  option  to  purdiase. 

.Section  1965.25(a)  has  been  revised  to 
clarify  the  meaning  of  "additional 
security." 

Section  1965.25(d)  has  been  revised  to 
show  that  a  valueless  junior  lien  on  a 
borrower's  dwelling  financed  with  a 
SFH  loan  can  be  released  if  the  dwelling 
is  located  on  a  nonfarm  tract  which 
serves  as  additional  security  for  a 
farmer  program  loan(s]. 

Section  1965.26(a)(2)  has  been  revised 
to  allow  State  Directors  to  obtain  an 
appraisal  from  a  qualified  appraiser 
outside  FmHA  when  a  sale  or  transfer  of 
real  estate  security  is  for  less  than  the 
debt  against  it 

Section  1965.26(b)(l]  has  been  revised 
to  require  the  County  Supervisor  to  send 
the  borrower  Exhibit  F  of  Subpart  A  of 
Part  1962  of  this  chapter. 

Section  1965.26(b)(4)  has  been 
removed. 

Section  19e5.26(c)(l)  has  been  revised 
for  clarity  and  to  make  reference  to 
paragraph  (c)(2)  of  this  section. 

Section  1965.26(c)(2)  has  been  revised 
for  clarity  and  to  set  forth  the 
conditions  that  must  be  met  in  order  for 
FmHA  to  continue  with  the  borrower  on 
his/her  SFH  loan(s).  An  Equity 
Recapture  Agreement  will  be  executed 
by  the  borrower  if  the  borrower  cannot 
make  a  cash  payment  to  cover  the 
amoimt  of  equity  in  the  SFH  nonfarm 
tract  which  secures  the  borrower's  FP 
loan(8)  that  have  been  accelerated. 

Section  1965.26(d)  has  been  revised  to 
clarify  when  a  borrower  seeds  FmHA 


consent  to  stop  operating  real  estate 
security;  and  allows  State  Directora  to 
approve  an  accelerated  repayment 
agreement  when  a  borrower  stops 
farming,  in  lieu  of  foreclosure,  when  it  is 
in  the  best  interest  of  the  Government 

Section  1965.26(e)  has  been  revised  to 
include  the  failure  to  operate  as  eligible 
for  an  accelerated  repayment 
agreement. 

Section  ig65.26(f)  has  been  revised  to 
apply  only  to  a  sale  of  all  real  estate 
security;  to  delete  a  reference  to  Form 
FmHA  1924-14;  and  to  substitute 
reference  to  Attachment  1  of  Exhibit  A 
of  Subpart  S  of  Part  1951  of  this  chapter. 

The  introductory  paragraph  in 
S  1965.27  has  been  revised  to  Qorrect 
typographical  errors;  to  delete  a 
reference  to  Form  FmHA  1924-14;  to 
substitute  a  reference  to  Attachment  1  of 
Exhibit  A  of  Subpart  S  of  Part  1951  of 
this  chapter  and  to  delete  the  sentence 
regarding  appeals. 

Section  1965.27(b)(4)(iv)  has  been 
revised  to  include  transferor's  costs  to 
be  paid  b^  the  transferee.  Subparagraph 
(v)  is  deleted  and  subparagraph  [vi]  is 
renumbered  to  (v). 

Section  1965.27(b)(3)  has  been  revised 
to  change  a  reference  from  Subpart  A  to 
Subpart  S  of  Part  1951  of  this  chapter. 

Section  1965.27(b)(5)  has  been  revised 
to  reference  the  use  of  Form  FmHA  460- 
9,  "Assumption  Agreement  (Same 
Terms — Eligible  Transferee),"  when 
processing  assumptions  on  same  terms. 
Form  FmHA  1965-13  will  not  be  used  for 
assumptions  on  the  same  terms. 

Section  1965.27(b)(5)(i)(C)  has  been 
revised  to  correct  a  typographical  error. 

Section  1965.27(c)(l)(iii)  has  been 
revised  to  permit  EE  and  other  loans  no 
longer  authorized  to  be  assumed  on 
eligible  FO  loan  terms  by  an  immediate 
family  member(s)  of  an  active  farm  loan 
borrower  or  an  eligible  FO  applicant  if 
the  property  is  a  suitable  farm  tract 

Section  1965.27(g)(8)  has  been  revised 
to  change  the  wording  joint  borrower  to 
read  another  liable. 

Section  1965.27(g)(9)  has  been  revised 
to  reference  Form  FmHA  460-9  when  the 
full  amount  of  the  debt  is  assumed  or  a 
release  from  personal  liability  is 
approved. 

Section  1965.31(aH2)  has  been  revised 
to  apply  only  when  the  borrower  is 
delinquent. 

List  of  Subjecto 

7  CFR  Part  1809 

Loan  programs — ^Agriculture,  Real 
property — ^Appraisals,  Rural  areas. 
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7CFRPartl902  I 

Accounting.  Bcmks,  Banking.  Grant 
programs — Housing  and  conununity 
development.  Loan  programs — 
Agriculture,  Loan  programs — ^Housing 
and  Conununity  development 

7CFRPartiaiO  I 

Applications,  Credit  Loan  programs — 
Agriculture,  Loan  programs— housing 
and  conununity  development  Low  and 
moderate  income  housing.  Marital  status 
discrimination.  Sex  discrimination. 

7  CFR  Part  1924 

Agriculture,  Construction  I 

management  Construction  and  repair, 
Energy  conservation.  Housing.  Loan 
programs — Agriculture,  Loan 
programs — Housing  and  community 
development.  Low  and  moderate  income 
housing.  I 

7CFRPartl941  j 

Crops,  Livestock.  Loan  programs — 
Agriculture,  Rural  areas.  Youth. 

7CFRPartl943 

Credit  Loan  programs — Agriculture. 
Recreation.  Water  resources.        , 

7  CFR  Port  1944 

Home  improvement  Low  and    I 
moderate  housing — Rental  Mobile 
homes.  Mortgages,  Rural  housing. 
Subsitfies. 

7CFRPartl945 

Agriculture,  Disaster  assistance; 
Intergovernmental  relations.  Livestock. 
Loan  programs — ^Agriculture. 

7CFRPartl9Sl 

Account  servicing.  Credit  Loan 
programs-7-Agriculture,  Loan 
programs — Housing  and  community 
development  Low  and  moderate  income 
housing  loans — Servicing.  Debt 
Restructuring.  > 

7  CFR  Part  1955  ! 

PoreckMure,  Government  acquired 
property,  Government  property     t 
management  Sale  of  government 
acquired  property.  Surplus  government 
pn^perty. 

7CFRPartl9e2 

Crops,  Government  property. 
Livestock.  Loan  propwas— Agriculture, 
Rural  areas. 

7CFRPartl96S 

Foreclosure.  Loan  programs 
Agriculture,  Rural  areas. 

According.  Chapter  XVm,  Title  7, 
Cede  ef  Federal  RegiilalioM  is  prapeaed 
to  be  amended  as  ioUowK. . 


PART  18e»-^APPRA]SALS 

1.  The  authority  citation  for  Part  181)0 
continues  to  read  as  follows: 

Autkofity:  7  U.S.C.  1989;  42  U.&C  1480;  5 
US.C.  301;  7  CFR  2.23: 7  CFR  2.7a 

Subpart  A— Appraiaal  of  Farma  and 


2.  Section  laoai  is  amraided  by 
revising  the  introductory  text  to  read  as 
follows: 

§1809i1    GsfwraL 

lliis  subpart  prescribes  the  policies 
and  procedures  for  appraisal  of  farms 
securing  Farm  Ownership  (PO)  loans. 
Operating  (CH.)  loans.  Soil  and  Water 
(SW)  loans  to  individuals.  Land 
Conservation  and  Development  (LCD) 
loans.  Labor  Housing  (LH),  and  Rural 
Housing  (RH)  loans  odier  than  nonform 
tracts  or  small  forms.  All  farms,  except 
small  farms  appraised  for  RH  lotms,  will 
be  appraised  for  their  market  vahie 
under  this  subpart 


PART  1902-SUPERVISED  BANK 
ACCOUNTS 

3.  The  authority  citation  for  Part  1902 
continues  to  read  as  follows: 

AudMritr  7  U.S.C.  1980: 42  U.S.C.  1480: 5 
U.S.C  301:  sea  la  Pub.  L  93-357, 88  Stat  392; 
Htle  II  of  the  Emogency  Agricultural  Credit 
Adiustment  Act  of  1978. 92  Stat  429:  deleg.  of 
auth.  by  Sec.  of  Agr..  7  CFR  2.23;  deleg.  of 
auth.  by  the  Under  Sec.  for  Small  Community 
and  Rural  Development,  7  CFR  2.7a 

Subpart  A— Loan  and  Grant 
DiBbui  aaroant 

4.  Section  1902.1  is  amended  by 
revising  paragraphs  (i),  (j)  and  (k)  to 
read  as  follows: 


fiiMa.1 


(i)  Supervised  bank  accounts  referred 
to  in  this  stibpart  are  bank,  savings  and 
loan,  or  credit  luiion  accounts 
established  through  deposit  agreements 
entered  into  between  either  (A)  The 
borrower,  the  United  States  of  America 
acting  through  the  FknHA.  and  the 
Financial  institutioa  on  Forra^  FtaiHA 
402-1.  *l>Bposit  Agreement."  or  (B)  the 
borrower,  PRdfA,  other  lenders,  and  tiie 
Financial  Institution  on  Form  FteHA 
402-6,  "Deposit  Agreement  (Non-FteHA 
Funds).** 

(j)  Form  FmHA  402-1  provides  for  the 
deposit  of  funds  in  a  supervised  bank 
accoant  to  assure  the  petfotmance  of  the 
borrower's  obligetioD  to*  PnHA  In 
ooaneettoawttfialeanand^aat^Htia    - 
form  will  also  be  usad4n  the  situatknu 


described  In  S  19S5.15(d)(3)  of  Subpart  A 
of  Part  1965  of  this  chapter. 

(k)  Form  FmHA  402-^5  will  be 
completed  when  funds  advanced  by 
other  lenders  are  deposited  in  a 
supervised  bank  account  to  assure  the 
performance  of  die  borrower's 
obligation. 
•       •       •       •       • 

5.  Section  1902.2  is  amended  by 
revising  pcutigraphs  (a)(2),  (a)(5),  (b),  (e) 
and  the  introductory  text  of  paragraph 
(f)  to  read  as  follows: 

flMU 


(a)  •  •  • 

(2)  When  a  large  number  of  chedcs 
will  be  issued  in  the  construction  of  a 
dwelling  or  other  development  as  for 
example  tmder  the  "borrower  method" 
of  construction  or  in  Operating  (OL) 
loans  and  Emergency  (EM)  loans.  In 
such  cases,  installment  checks  will 
continue  to  be  requested  &x>m  the  State 
Office  as  necessary  and  deposited  in  a 
supervised  bank  account  and  disbursed 
to  suppliers,  sub-contractors,  etc.,  as 
necessary.  When  the  construction 
process  requires  several  checks  to  be 
issued  at  one  time,  the  Loan 
Disbursement  System  (LDS)  can  still  be 
utilized.  Those  District  and  County 
Offices  authorized  to  request  chedcs  by 
telephone  may  request  more  than  one 
check  at  a  time.  If  more  than  one  check 
is  required,  a  Form  FmHA  440-^7  or 
Form  FmHA  1944-57  will  be  prepared 
for  each  check. 


(5)  Income  from  the  sale  of  security  or 
Economic  Opportunity  (EO)  property  or 
the  proceeds  from  insurance  on  such 
property  will  be  deposited  in  a 
supervised  bank  account  under  Form 
FmHA  402-1  when  the  District  Director 
or  County  Supervisor  determines  it  is 
necessary  to  do  so  to  asstire  that  the 
funds  will  be  available  for  replacement 
of  the  property.  , 

(b)  For  all  construction  loans  and 
those  loans  using  multiple  advances,     ' 
only  the  actual  amount  to  be  disbtirsed 
at  loan  closing  will  be  requested  either 
through  the  initial  submission  of  Form 
FmHA  1940-1  or  Form  FmHA  440-57  to 
the  State  Office.  Subseqwent  chedcs  will 
be  ordered  as  needed  by  submitting 
Form  FmHA  440-57  or  Rmn  FmHA 
1944-57  to  the  State  Qffice.  All 
obligations,  check  requests  and  loan 
dosing  data  for  MFH  loans  must  be 
accomphshad  dnou^  field  office 
(enninds.  Requetdngoiiecks  ming  Form 
FmHA  1944-57  is  authorized  only  when  - 


the  system  is  expected  to  be  down  for 
an  extended  period. 

(e)  When  a  check  cannot  be 
negotiated  within  20  woricing  days  from 
the  date  of  the  check,  the  District 
Director  or  County  Supervisor  will 

'process  the  check(8)  with  Form(s)  FmHA 
1940-10,  "Cancellation  of  U.S.  Treasury 
Qieck  and/or  Obligatioa"  (or  Form 
FmHA  1944-53,  "Multiple  Family 
Housing  Cancellation  of  U.S.  Treasury 
Check  and/or  Obligation."  for  multiple 
family  housing  loans)  in  accxtrdance 
with  FmHA  Instruction  102.1  (available 
in  any  FmHA  office). 

(f)  Pimds  provided  to  an  FmHA 
borrower  by  another  lender  (through 

'  subordination  agreements  by  the  FmHA 
or  under  other  arrangements  between 
the  borrower,  FmHA.  and  the  other 
lender)  that  are  not  used  immediately 
after  the  loan  and  grant  closing  will  be 
deposited  in  a  supervised  bank  account 
under  Form  FmHA  402-6.  provided: 

6.  Section  1902.3  is  ainended  by 
revising  paragraphs  (a),  (b)  and  (c)(1)  to 
read  as  follows: 

S1902.3    Procedures  to  foHow  In  fund 


(a)  The  District  Director  or  County 
Supervisor  will  determine  during  loan 
approval  the  amount(s]  of  loan 
check(s) — full  or  partial — and  forward 
such  request  to  the  State  Office  by 
complying  with  the  FMI  for  Forms 
FmHA  1940-1.  FmHA  1944-51.  FtaiHA 
440-57  and  FmHA  1944-57. 

(b)  Counties  using  the  telephone  to 
request  subsequent  advances  will  call 
the  designated  telephone  number 
provided  by  the  State  Offite  and  request 
all  subsequent  checks  by  providing  the 
information  required  on  Form  FmHA 
440-57. 

(c)  *  *  • 

(1)  *Tor  Deposit  Only  to  Account  No. 
(Number  of  Construction  Accoimt)  of 
[Name  of  Borrower]  in  [Name  of 
Financial  Institution)." 

7.  Section  1902.14  is  revised  to  read  as 
follows: 


(1902.14   RaeeneaaHonofaeceunts. 

(a)  A  cheddng  account  statement  will 
be  obtained  periodically  in  accordance 
with  established  practices  in  the  area.  If 
the  checking  account  statement  does  not 
indude  suffident  hiformation  to 
reconcile  the  account  (die  name  of  the 
payee  or  the  diedc  number  and  the 
amount  of  each  cfaedc).  the  original 
canceQed  diedc  or  eldier  a  microfilm 
copy  or  otfaerieasonable  fociimile  of 
the  cancelled  chedc  nnnt  be  imnrhled  to 
the  District  or  County  Office  widi  die 


statement.  Checking  account  statements 
will  be  reconciled  promptly  with  District 
or  County  Office  records.  The  person 
making  the  reconciliation  will  initial  the 
record  and  indicate  the  date  of  the 
action. 

(b)  All  checking  account  statements 
and,  if  necessary,  original  cancelled 
checks  or  either  a  microfilm  copy  or 
other  reasonable  facsimile  of  the 
cancelled  checJcs  will  be  forwarded 
immediately  to  the  borrower  when  bank 
statements  and  District  or  County  Office 
records  are  in  agreement  If  a 
transmittal  is  used.  Form  FmHA  140-4, 
'Transmittal  of  Documents,"  is 
prescribed  for  that  purpose. 

[c]  If  the  Finandal  Iiistitution  did  not 
return  the  original  cancelled  check(s)  to 
the  Agency  with  the  statements,  and 
FmHA  has  a  need  for  the  original 
cancelled  check(s),  the  Financial 
Institution,  upon  request  by  the  Agency, 
will  furnish  to  the  Agency  the  requested 
original  cancelled  check(s).  or  a  certified 
microfilmed  copy  or  other  reasonable 
certified  facsimile  of  the  cancelled 
check(s)  and  will  provide  this  service  to 
the  Farmers  Hcune  Administration  with 
no  fees  being  assessed  the  Agency  or 
the  Depositor's  account  for  the  service. 

a  ^dubit  B  to  Subpart  A  is  revised  to 
read  as  follows: 

Exhibit  B  of  Sul^Mit  A-4Jnited  States 
Department  of  A^culture,  Faimers 
Home  Administration — Interest-Bearing 
Depodt  Agreement 

Because  Certain  funds  of referred  to 

as  the  "Depositor,"  are  now  on  deposit  with 

the .  referred  to  as  the  "Financial 

institution,"  under  a  Deposit  Agreement 

dated ,  19 ,  providing  for 

supervision  by  the  United  States  of  America, 
acting  tluou^  tlie  Fanners  Home 
Administration,  referred  to  as  the 
"Government,"  which  Deposit  Agreement 
grants  to  the  Government  security  and/or 
other  interest  in  the  funds  covered  by  that 
Deposit  Agreement  and 

Because  certain  of  these  funds  are  not  now 
required  for  immediate  disbursement  and  it  is 
the  desire  of  the  Depositor  to  place  these 
funds  in  interest^bearing  deposits  with  the 
Financial  Institution: 

Therefore,  the  Depositor  and  tlie 
Government  authorize  and  direct  tiie 

Financial  Institution  to  place Dollars 

($ )  of  the  funds  subject  to  tliat  Deposit 

Agreement  in  interest-bearing  deposits  as 
follows: 


for  a  period  of  - 
months  at 


-%  interest 


for  ■  period  of 
months  at 


■  %  interest 


for  a  period  of 
months  at 


'%  Interest 


These  interest-bearing  deposits  and  the 
income  earned  on  them  at  all  times  shall  b« 


considered  a  part  of  the  account  covered  by 
said  Deposit  Agreement  except  that  the  right 
of  the  Depositor  and  the  Govemment  to 
jointly  withdraw  all  or  a  portion  of  the  funds 
in  the  account  covered  by  the  Deposit 
Agreement  by  an  order  of  the  Depositor 
countersigned  by  a  representative  of  the 
Govemment  and  the  right  of  the  Govemment 
to  make  wrritten  demand  for  the  balance  or 
any  portion  of  the  balance,  is  modified  by  the 
above  time  deposit  maturity  schedule.  The 
evidence  of  such  time  deposits  shall  be 
issued  in  the  names  of  the  Depositor  and  the 
Farmers  Home  Administration. 

A  copy  of  this  Agreement  shall  be  attached 
to  and  become  a  part  of  each  certiHcate, 
passbook,  or  other  evidence  of  deposit  that 
may  be  issued  to  represent  such  interest- 
bearing  deposits. 

Executed  this day  of . 

UNITED  STATES  OF  AMERICA 

By:  

County  Supervisor,  Farmers  Home 

Administration,  U.S.  Department  of 

Agriculture 

(Depositor) 

By:  

Title:  

Accepted  on  tlie  above  terms  and    - 
conditions  this  — < —  day  of ,  19 

(Financial  Institution) 


(Office  or  Branch) 


By:  — 

Title:  

Exhibits  C  and  D  [Removed  and 
Reserved] 

9.  Exhibits  C  and  D  to  Subpart  A  are 
removed  and  reserved. 

PART  1910-GENERAL 

10.  The  authority  citation  for  Part  1910 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1969: 42  U.S.C.  14aa  5 
U.S.C  301;  Sec  10  Pub.  L  93-357. 88  Stat  392; 
7  CFR  2.23;  7  CFR  2.70. 

11.  Sections  1910.1  through  19iail  are 
revised,  S§  19iai2  through  19ia50  are 
added  and  reserved,  and  Exhibits  A  and 
B  are  added  to  Subpart  A.  As  revised. 
Subpart  A  reads  as  follows: 

Subpart  A    necelvhiQ  end  Processing 


1910.1  General 

1910.2  Equal  Credit  Opportunity  Act 
(ECOA)  and  Regulation  B. 

1910J    Receiving  Applications. 

1910.4  Processing  Applications. 

1910.5  Evaluating  applications. 
19iae    Notification  of  applicant 
1910.7    Coimseling. 

1910J    Reaching  an  understanding. 
1910.9    Supplemental  material  to  be 

provided  by  State  Offices. 
191010    Preference. 
1910.11    Special  requirements. 
I«iai2— 1910.S0    (Reserved] 
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Exhibit  A — Letter  for  Infonnedon  Needed  for 
a  Complete  Fanner  Program  Application 

Exliibit  B— Letter  to  Notify  Applicants  About 
Limited  Reaource  Loans  and  Socially 
Disadvantaged  Individuals  in  Obtaining 
Dinct  FO  Loans  and  the  Acquisitioa/Leaaing 
of  Inventory  Farmland 

Subpart  A— Receiving  and  Processing 
Applications 

Sl9iai    GcfMfaL 

This  subpart  prescribes  the  policies 
and  procedures  for  receiving  and 
processing  Farm  Ownership  (FO),  Soil 
and  Water  (SW).  Operating  (OL), 
Emergency  (EM),  Rural  Rental  Housing 
(RRH),  Rural  Cooperative  Housing 
(RCHJ,  Rural  Housing  Site  (RHS).  and 
Labor  Housing  (LH)  and  insured  Section 
502  and  504  Rural  Housing  (RH]  loan 
and  grant  applications  except  as 
modiHed  by  program  regulations.  It  also 
prescribes  policies  for  informing 
applicants  and  other  interested 
individuals  about  the  services  of  the 
Farmers  Home  Administration  (FmHA). 

(a)  The  County  Supervisor  will 
provide  information  about  FmHA 
services  to  all  persons  making  inquiry 
about  FmHA  programs.  This  information 
may  be  provided  by  individual  i 
interviews,  correspondence,  or 
distribution  of  pamphlets,  leaflets,  and 
other  written  statements. 

(b)  Wherever  the  term  "applicant" 
appears  in  this  subpart,  it  shall  be 
construed  to  mean  applicant  and/or  oo- 
applicant,  if  any.  j 

§1910.2    Equal  CrsdW  Opportunity  Act 
(ECOA)  and  Regulation  B. 

ECOA,  as  amended,  prohibits 
discrimination  in  credit  based  on  sex, 
marital  status,  race,  color,  religion, 
national  origin,  age  (provided  the 
applicant  has  the  capacity  to  contract], 
because  all  or  part  of  the  applicant's 
income  is  derived  from  public  assistance 
of  any  kind,  or  because  the  appUcant 
has,  in  good  faith,  exercised  any  right 
under  the  Consumer  Credit  Protection 
Act.  These  shall  hereafter  be  referred  to 
in  this  subpart  as  "ECOA  prohibited 
bases."  It  is  the  policy  of  the  Farmers 
Home  Administration  that  assistance 
and  services  shall  not  be  denied  to  any 
person  or  applicant  as  a  result  of  race, 
sex,  national  origin,  color,  religion, 
marital  status,  age,  receipt  of  income 
from  public  assistance,  or  because  the 
applicant  has,  in  good  faith,  exercised 
any  right  under  t^  Consumer  Credit 
Protection  Act. 


{19103 

Applications  for  FmHA  assistance 
will  ordinarily  be  filed  in  the  County 
Office  serving  the  area  in  which  the 
farm,  dwelling,  business,  or  other  facility 


for  which  financing  is  being  requested  is 
or  will  be  located. 

(a)  All  persons  applying  for  FmHA 
assistance  who  are  not  indebted  to 
FmHA  must  file  a  written  application. 
Any  person  wishing  to  submit  an 
application  will  be  permitted  to  do  so. 
No  oral  or  written  statement  may  be 
made  to  applicants  or  prospective 
applicants  that  would  discourage  them 
fit)m  applying  for  assistance,  based  on 
any  ECOA  "prohibited  bases."  The 
filing  of  written  applications  will  be 
encouraged  even  though  funds  may  not 
be  currently  available,  since  complete 
applications  will  be  considered  in  the 
order  received,  except  when  program 
regulations  or  Veteran  status  provides 
for  preference.  Applications  will 
normally  be  handled  as  follows: 

(1)  Form  FmHA  410-4,  "Application 
for  Rural  Housing  Assistance  (Non  Farm 
Tract),"  will  be  used  by  applicants  for 
RH  loans  on  nonfarm  tracts  who  depend 
primarily  on  off-farm  income. 

(2)  Form  FmHA  410-1,  "Application 
for  FmHA  Services,"  will  be  used  by  all 
other  applicants.  These  include  persons 
applying  for  RH  loans  on  farms  or 
nonfarm  tracts  who  derive  a  major 
portion  of  their  income  from  farming. 
For  EM  loans,  it  is  also  necessary  for  the 
applicant  to  complete  Form  FmHA  1945- 
22,  "Certification  of  Disaster  Losses." 

(3)  The  Right  to  Financial  Privacy  Act 
of  1978,  Title  XI  of  Pub.  L  g5-«30, 
requires  that: 

(i)  Except  as  specified  in  paragraph 
(a)(3](ii)  of  this  section,  within  3  days  of 
the  receipt  of  an  application  for  a  loan 
or  grant  fit)m  an  individual  or  a 
partnership  of  five  or  fewer  members, 
the  FmHA  office  will  forward  Form 
FmHA  410-7,  "Notification  to  Applicant 
on  Use  of  Financial  Information  From 
Financial  Institution,"  to  those 
apphcants. 

(ii)  For  a  rental  housing  or  labor 
housing  application  filed  by  an 
individual  or  a  partnership  of  five  or 
fewer  members,  the  FmHA  office  will 
comply  with  paragraph  (a)(3){i)  of  this 
section  only  if  it  is  determined  that 
financial  information  will  be  requested 
from  any  financial  institution. 

(4)  All  individual  loan  applicants  will 
sign  Form  FmHA  410-«,  "Statement 
Required  by  the  Privacy  Act."  A  signed 
copy  will  remain  with  the  application. 
No  application  is  complete  without  a 
signed  Form  FmHA  410-9  on  file. 

(5)  Information  regarding  race, 
national  origin,  sex,  and  marital  status  is 
needed  for  monitoring  purposes  for  all 
applications  filed  for  assistance  to 
finance  residential  real  estate  when  the 
loan  is  to  be  secured  by  a  lien  on  the 
property.  In  those  cases.  FmHA  will 
request  the  applicant  and/ot  co- 


applicant  to  furnish  that  information  on 
the  apphcation  on  a  voluntary  basis. 
The  application  form  will  indUcate  that 
this  iiiformation  is  provided  on  a 
voluntary  basis. 

(b)  Requests  by  FmHA  borrowers  or 
previous  borrowers  for  additional 
assistance  from  FmHA  will  be 
submitted  as  prescribed  by  each  loan/ 
grant  program,  and  the  following: 

(1)  All  applicants  must  provide  their 
taxpayer's  identification  number  with 
their  applications,  except  as  noted  in 
paragraph  (i)  of  this  section. 

(2)  RH  applicants  who  have  a  current 
Form  FmHA  431-3,  "Household 
Financial  Statement  and  Budget,"  or 
Form  FmHA  410-4,  and  who  are 
presently  indebted  to  FmHA,  will  be 
required  to  complete  only  the  following 
items  of  Form  FmHA  410-4  (if  other 
information  about  their  ciurent  status  is 
not  available  for  adequate  processing  of 
their  applications,  these  applicants 
should  fully  complete  Form  FmHA  410- 
4): 

(i)  Name. 

(ii)  Social  Security  Number. 

(iii)  Loan  purpose. 

(iv)  Planned  income  for  next  12 
months. 

(v)  Date  and  signature  of  the 
application. 

(3)  Farmer  program  applicants  who 
are  presently  indebted  to  FmHA  will  be 
reqOired  to  complete  Form  FmHA  410-1. 

(4)  Applicants  for  EM  loans  with  new 
losses  fit>m  disaster,  as  authorized 
imder  EM  regulations,  must  also 
complete  Form  FmHA  1945-22  in 
addition  to  the  other  required  forms. 

(c)  County  Office  Assistants 
ordinarily  will  be  responsible  for 
receiving  loan  applications  and  giving  a 
preliminary  explanation  of  services 
available  through  FmHA.  An 
explanation  of  the  types  of  assistance 
available  should  be  given  whenever  it  is 
not  clear  what  type  of  loan  or  grant  will 
meet  the  applicant's  needs.  The 
employee  receiving  the  application  will 
make  sure  that  it  is  properly  completed, 
dated,  and  signed,  and  will  be  given 
whatever  assistance  deemed  necessary. 
An  applicant  may  apply  for  and 
maintain  a  loan  account  using  a  birth- 
given  first  name  and  a  birth-given 
surname,  or  the  spouse's  surname,  or  a 
combination  surname.  Married  persons 
may  apply  as  individuals.  In  the  case  of 
a  joint  application  for  other  than  a 
farmer  program  loan,  the  persons 
requesting  the  assistance  will  designate 
who  is  listed  as  "applicant"  and  who  is 
listed  as  "co-applicant."  For  farmer 
program  loans,  there  will  be  only  one 
applicant  If  a  husband  and  wife  want  to 
apply  together  for  a  fanner  program 


loan,  they  will  be  considered  a  joint 
operation  type  entity  as  set  out  in  FmHA 
loanmaking  regulations.  The  County 
Office  Assistant  or  County  Supervisor 
should  explain  to  husbands  and  wives 
that  they  may  apply  for  farmer  program 
loans  as  individuahi  and  that  the  joint 
operation  will  be  considered  the 
borrower  if  they  apply  together.  When 
the  use  of  veteran's  preference  is 
involved,  the  identity  of  the  veteran 
lAust  be  properly  documented  if  the 
name  used  in  the  application  differs 
from  that  shown  on  the  veteran's 
evidence  of  eligibility. 

(d)  Information  will  be  obtained  about 
household  monbers  or  others,  including 
cosigners,  as  required  by  program 
regulations  needed  to  determine 
eligibility  for  the  requested  assistance. 
When  a  oo-signer  will  be  required,  the 
applicant  will  be  requested  to  identify 
their  duiica  trf  co-si^ier.  An  applicant 
will  also  be  required  to  provide 
information  concerning  a  cosigner, 
spouse  or  former  spouse,  who  will  not 
be  a  cosigner,  or  who  is  not  a  member  of 
the  household,  when  the  applicant  is 
relying  on  the  oo-signer  or  alimony, 
child  support,  or  separate  maintenance 
from  that  spouse  or  focmer  spouse  as  a 
basis  for  repajrment.  or  receipt  of  such 
payments  will  be  considered  for 
eligibility.  In  such  cases,  information 
regarding  the  co-signer's,  spouse's  or 
former  spouse's  financial  resources  may 
be  requested.  Only  information 
regarding  the  receipt  and  dependability 
of  income  from  alimony., child  sui^Mrt. 
or  separate  maintenance,  provided  by  a 
former  spouse,  may  be  requested, 
considered,  and  verified.to  determine 
eligibility  and  repayment  ability. 

(e)  Signature  requirements  on  the 
Promissory  Note  will  be  as  needed  to 
assure  repayment  of  the  indebtedness 
and  as  set  out  in  the  loan  making 
regulations.  The  spouse  of  an  applicant 
will  not  be  required  to  sign  the  note 
unless  the  spouse's  signature  on  the  note 
is  required  to  create  a  security  interest 
or  the  spouse  is  a  co-applicant 
Signature  requirements  on  the  Mortgage 
or  Deed  of  Trust  will  be  sufficient  to 
obtain  the  required  lien,  and  to  make  the 
property  being  offered  as  security 
available  to  satisfy  the  debt  in  the  event 
of  default  FtnHA  State  supplements  will 
be  issued  to  outline  the  requirements  in 
accordance  with  State  real  properfy  law. 
The  State  Director  will  obtain  the  advice 
of  OGC  prior  to  issuance  of  the  State 
supplement 

;  (Q  If  a  spouse's  signature  would  be 
necessary  for  FmHA  to  obtain  the 
necessary  security,  information 
regardhig  an  applicant's  marital  status 
wOl  be  obtatosd  Only  the  terms 


"married,"  "unmarried"  and  "separated" 
may  be  used  to  designate  marital  status. 
"Unmarried"  includes  single,  divorced, 
or  widowed  persons. 

(g)  FmHA  may  not  request 
information  concerning  birth  control 
practices,  intentions  concerning  the 
bearing  or  rearing  of  children,  or 
capabilify  to  bear  children.  Assumptions 
or  aggregate  statistics  relating  to  the 
likelihood  or  probability  that  any 
particular  group  of  persons  will  bear  or 
rear  children  will  not  be  used  to 
evaluate  creditworthiness,  or  for  any 
other  purpose;  nor  will  the  assumption 
be  made  that  for  that  reason,  an 
applicant  will  receive  diminished  or 
interrupted  income  in  the  future. 

(h)  If  after  discussing  credit  needs,  it 
appears  that  the  applicant  may  be  able 
to  obtain  the  necessary  credit  from  some 
other  source,  the  County  Supervisor 
should  provide  information  on  the 
availability  ol  such  credit  and  provide 
the  needed  assistance  in  contacting  that 
credit  source.  All  applications,  including 
those  from  applicants  assisted  in 
obtaining  credit  from  other  credit 
sources,  will  be  listed  and  reported  in 
accordance  with  FmHA  Instructions 
1905-A  and  20QH  which  are  available 
in  all  FmHA  offices. 

(i)  For  all  loans  and  grants,  the 
applicant  must  furnish  the  applicant's 
taxpayer's  identification  number  with 
the  application,  except  as  otherwise 
indicated  in  this  paragraph.  The 
taxpayer's  identification  number  for 
individuals  who  are  not  business 
applicants  is  the  Social  Security  Number 
(SSN).  The  taxpayer's  identification 
number  will  be  used  as  part  of  the 
borrower's  case  number,  except  as 
noted  in  paragraphs  (i)(2)  and  (i)(4)  of 
this  section. 

(1)  For  individuals  who  are  not 
business  applicants,  the  SSN  preceded 
by  the  State  and  county  code  nimibers 
will  constitute  the  borrower's  case 
number  to  be  used  on  all  FmHA  forms. 

(2)  For  Community  and  Business  and 
Industry  program,  T/A  Self-Help,  and 
other  business  applicants,  a  temporarily 
assigned  number  will  be  used  initially 
for  af^licant  identification  for  the 
purpose  of  obligating  funds.  This 
number  will  be  assigned  by  the  State 
Director  from  the  block  of  borrower 
identification  numbers  assigned  to  each 
State  by  the  Finance  Office.  The 
temporary  number,  preceded  by  the 
State  and  county  code  numbers,  and 
followed  by  the  project  ntunber,  will 
constitute  die  borrower's  case  number 
to  be  used  on  all  FmHA  forms.  Hie 
temporary  number  must  be  replaced  by 
the  taxpayer's  identification  number 
prior  to  loan  closing/issuance  of  loan 


note  guarantee,  by  submitting  Form 
FmHA  450-10,  "Advice  of  Borrower's 
Change  of  Address  or  Name,"  to  the 
Finance  Office.  In  replacing  the 
temporary  number,  foHow  the  format 
shown  in  Item  1  of  the  Form  Manual 
Insert  (FMI)  for  Form  FmHA  1940-1, 
"Request  for  Obligation  of  Funds,"  to 
complete  the  borrower's  case  number. 

(3)  In  the  case  of  noncitizens  who  are 
permanent  residents  or  on  indefiiute 
parole  and  who  do  not  yet  have  a 
taxpayer's  identification  number,  their 
applications  will  be  filed;  however,  they 
will  not  be  processed  until  the  SSN  is 
obtained.  Disposition  of  applications  not 
processed  because  of  lack  of  the  number 
will  be  as  set  forth  in  FmHA  Instruction 
2031-A.  "Managemant  of  County  Office 
Records,"  (available  in  any  FmHA 
office). 

(4)  The  borrower's  case  number  for 
residents  of  the  Pacific  Islands  will  be 
taxpayer's  identification  number  issued 
by  the  Pacific  Islands  Government 

(j)  For  all  loans  and  a«dit  sales 
secured  by  a  first  mortgage  and 
involving  the  purchase  of  an  existing  1 
to  4  family  unit  or  purchase  of  a 
building  site  and  construction  of  1  to  4 
family  residential  units,  or  FO  loans 
involving  tracts  of  25  acres  or  less, 
whether  made  to  an  individual 
corporation,  partnership,  joint  operation, 
cooperative,  association,  or  other  entity, 
the  booklet  entitied  "Settiement  Costs" 
will  be  hand-delivered  to  the  applicant 
when  the  completed  apphcation  is 
received,  or  mailed  to  the  applicant 
within  three  (3)  business  days  after 
receipt  of  the  application  in  the  County 
Office. 

(1)  Form  FmHA  440-58.  "Estimate  of 
Settiement  Costs,"  will  be  completed  by 
the  County  Supervisor  and  delivered  to 
the  applicant  with  the  booklet 

(2)  A  record  of  the  date  and  method  of 
delivery  of  the  booklet  and  Form  FmHA 
440-58  will  be  kept  in  the  running  record 
section  of  the  appUcant /borrower 
County  Office  case  folder. 

(k)  For  loans,  assumptions  and  credit 
sales  to  individuals  for  household 
purposes  and  subject  to  the  Real  Estate 
Settlement  Procedures  Act  (RESPA), 
Form  FmHA  1940^1,  'Truth  in  Lending 
Disclosure  Statement,"  completed  using 
"good-faith"  estimates,  will  be  delivered 
or  placed  in  the  mail  to  the  applicant 
within  3  business  days  of  receipt  of  the 
written  application  in  the  County  Office. 

(1)  Fees  for  the  total  amount  charged 
for  individual  credit  reports  as  indicated 
in  Exhibit  A  of  Subpart  B  of  Part  1910  of 
this  chapter  (available  in  any  FmHA 
office)  will  be  collected  from  the  lo£tn 
applicants  before  credit  reports  are 
ordered,  except  in  the  case  of  Section 
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504  loan  applicants  and  Section  502 
Rural  Housing  loan  applicants  whose 
requested  loan  will  likely  not  exceed 
$7,500.  It  is  the  policy  not  to  order  credit 
reports  for  Rural  Housing  loans  of . 
$7,500,  or  less,  but  if  the  County        I 
Supervisor  determines  that  a  credit  f 
report  is  necessary,  it  will  be  ordered  at 
no  cost  to  the  loan  applicant  as  provided 
for  in  §  1910.53(g)  of  Subpart  B  of  Part 
1910  of  this  chapter. 

i  1910.4    Proc— Inq  applieatlora. 

When  obtaining  information 
concerning  applicants  and  evaluating 
their  qualiflcations,  FmHA  personnel 
will  be  covered  by  the  provisions  of 
ECOA  and  the  estabhshed  policies  for 
the  various  types  of  assistance  offere^ 
by  FmHA.  If  a  farm  is  situated  in  more 
than  one  State,  County  or  parish,  the 
loan  will  be  processed  in  die  State, 
County  or  parish  where  the  applicant's 
principal  residence  on  the  farm  is 
located.  If  the  applicant's  residence  is 
not  located  on  the  farm  or  if  the 
applicant  is  a  corporation,  cooperative, 
partnership  or  joint  operation,  the  loan 
will  be  processed  by  the  County  Office 
serving  the  County  in  which  the  farm  or 
a  major  portion  of  the  farm  is  located, 
unless  otherwise  approved  by  the  State 
Office. 

[a]  Completed  RH  applications,     j 
Completed  applications  are  those  for 
which  all  information  necessary  to 
determine  eligibility  has  been  received, 
and  they  will  be  processed  in  the  order 
received,  except  an  application  from  a 
veteran  will  receive  preference  as 
outlined  in  9 1910.10  of  this  subpart.  The 
County  Supervisor  will  verify  the 
information  furnished  by  the  applicant 
and  record  and  assemble  additional 
information  needed  to  properly  evaluate 
the  applicant's  qualifications  and  credit 
needs.  Information  may  be  obtained  and 
verified  by: 

(1)  County  Office  records.  j 

(2)  Form  FmHA  410-4.  I 

(3)  Credit  reports  as  provided  in 
Subparts  B  and  C  of  Part  1910  of  this 
chapter  (Subpart  C  available  in  any 
FmHA  office).  j 

(4)  Personal  contacts.  I 

(5)  Visits  of  supervisory  personnel  to 
the  applicant's  residence  or  business. 

(6)  Form  FmHA  410-8.  "Applicant 
Reference  Letter,"  to  inform  sources 
such  as  creditors,  bankers,  merchants, 
employers,  and  landlords.  The  i 
information  obtained  as  a  result  of 
personal  inquiries  and  observations  will 
be  recorded  in  the  nmning  record.  The 
information  obtained  by  correspondence 
will  be  attached  to  the  Form  I^nHA  410- 
4. 

(i)  Form  FmHA  410<6  includes  printed 
notiJBcation  to  financial  institutions  that 


FmHA  is  in  compliance  with  the  Right  to 
Financial  Privacy  Act  of  1978,  Title  XI  of 
Pub.  L  95-630.  lliis  notification  must  be 
given  to  any  financial  institution  to 
which  FmHA  makes  a  direct  request  for 
financial  records  regarding  an  applicant 
who  is  an  individual,  a  joint  operation, 
or  a  partnership  of  5  or  fewer  members. 
When  not  using  Form  FmHA  410-8,  the 
notification  will  read  as  follows: 

"I  certify  that  the  United  States  Department 
of  Agriculture,  acting  throu^  the  Fanners 
Home  Administration,  has  complied  with  the 
applicable  provisions  of  Title  XI,  'The  Right 
to  Financial  Privacy  Act  of  1978,"  Pub.  L.  95- 
630  in  seeking  Financial  information 

regarding 

(applicant) 

Dale 

County  Supervisor 

(ii)  Under  no  circumstances  may 
financial  information  obtained  under 
this  regulation  be  disseminated  to  any 
other  department  or  agency  of  the 
Federal  Government  (other  than  the 
Office  of  the  Inspector  General  (OIG)  or 
the  Depiirtment's  Office  of  Advocacy 
and  Enterprise  (OAE)]  without  express 
approval  of  the  Office  of  General 
Counsel  (OGC). 

(7)  Form  FmHA  1910-5,  "Request  for 
Verification  of  Employment."  "This  form 
may  be  used  to  verify  employment  and 
income. 

(8)  Form  FmHA  1940-20,  "Request  for 
Environmental  Information."  as  required 
by  Subpart  G  of  Part  1940  of  this 
chapter. 

(9)  Information  required  by  9  1910.3(a) 
(3)  and  (4). 

(b)  Completed  farmer  program 
applications.  Completed  applications 
are  those  for  which  all  information 
necessary  to  determine  loan  approval 
has  been  received.  All  persons 
requesting  an  application  will  be 
provided  Exhibit  A  of  this  subpart.  They 
will  be  processed  in  the  order  received, 
except  as  outlined  in  9  1910.10  of  this 
subpart.  The  filing  date  will  be  stamped 
on  the  front  of  Form  FmHA  410-1.  The 
County  Supervisor  will  verify  the 
information  furnished  by  the  applicant 
and  record  and  assemble  additional 
information  needed  to  properly  evaluate 
the  applicant's  qualifications  and  credit 
needs.  A  completed  farmer  program 
application  will  consist  of: 

(1)  Completed  Form  FmHA  410-1. 
"Application  for  FmHA  Services." 

(2)  If  the  applicant  is  a  cooperative, 
corporation,  partnership,  or  joint 
operation: 

(i)  A  complete  list  of  members, 
stockholders,  partners  or  joint  operators 
showing  the  address,  citizenship, 
principal  occupation,  and  the  number  of 


shares  and  percentage  of  ownership  or  . 
of  stock  held  in  the  cooperative  or 
corporation,  by  each,  or  tiie  percentage 
of  interest  held  in  the  partnership  or        , 
joint  operation,  by  each. 

(ii)  A  current  personal  financial 
statement  from  each  of  the  members  of  a 
cooperative,  stockholders  of  a 
corporation,  partners  of  a  partnership,  or 
joint  operators  of  a  joint  operation. 

(iii)  A  current  financial  statement 
fit>m  the  cooperative,  corporation, 
partnership,  or  joint  operation  itself. 

(iv)  A  copy  of  the  cooperative's  or 
corporation's  charter,  or  any  partnership 
or  joint  operation  agreement  any 
articles  of  incorporation  and  bylaws, 
any  certificate  or  evidence  of  current 
registration  (good  standing],  and  a 
re8olu1ion(s)  adopted  by  the  Board  of 
Directors  or  members  or  stockholders 
authorizing  specified  officers  of  the 
cooperative,  corporation,  partnership,  or 
joint  operation  to  apply  for  and  obtain 
the  desired  loan  and  execute  required 
debt,  security,  and  other  instruments 
and  agreements. 

(3)  A  brief  narrative  as  to  the  farm 
training  and/or  experience  of  the 
applicant  and  the  individual  members  of 
an  entify  applicant 

(4)  Supporting  evidence  that  the 
applicant  (and  all  members  of  an  entify  . 
applicant]  cannot  obtain  credit 
elsewhere,  including  a  guaranteed  loan. 

(5)  Any  readily  obtainable  financial 
information  for  Uie  pasjLfive  years. 

(6)  Up  to  five  yeaiyRproduction 
history.  /^ 

[7]  A  brief  narr^Dve  describing  the 
proposed  operation  and  indicating  the 
proposed  size  of  the  operation. 

(8)  The  requirement  set  forth  in 
9  1910.3(a](3)(i)  of  this  subpart. 

(9)  Form  FmHA  1945-22  (EM  loans 
only). 

(10)  Verification  of  off-farm 
employment,  if  any.  This  will  be  used 
only  when  the  applicant  is  relying  on 
off-farm  income  to  pay  part  of  the 
applicant's  expenses. 

(11)  Credit  reports  as  provided  in 
Subpart  B  and  C  of  Part  1910  of  this 
chapter. 

(12)  Form  FmHA  410-8  as  set  out  in 
9 1910.4(a)(6)  of  this  subpart 

(13)  Form  FmHA  1924-1, 
"Development  Plan,"  if  necessary. 

(14)  Projected  production,  income  and 
expenses,  and  loan  repayment  plan, 
which  may  be  submitted  on  Form  FmHA 
431-2,  "Farm  and  Home  Plan,"  or  other 
similar  plans  of  operation  acceptable  to 
FmHA. 

(15)  Applicable  items  required  in 
Exhibit  M  of  Subpart  G  of  Part  1940  of 
this  chapter  including  SCS  Form  CPA- 
26.  "Highly  Erodible  Land  and  Wetland 


Conservation  Determination,"  Form 
AD-1028,  "Highly  Erodible  Land  and 
Wetland  Conservation  Certification." 
and  Form  FmHA  1940-20,  as  required  by 
Subpart  G  of  Part  1940  of  this  chapter. 

(16)  A  legal  description  of  farm,  real 
estate  properfy  and/or  (if  applicable)  a 
copy  of  any  lease,  contract  or  agreement 
entered  into  by  the  applicant  which  may 
be  pertinent  to  consideration  of  the 
application,  or  when  a  written  lease  is 
not  obtainable,  a  statement  setting  forth 
the  terms  and  conditions  of  the 
agreement  will  be  included  in  the  loan 
docket 

(17)  Form  FmHA  440-32.  "Request  for 
Statement  of  Debts  and  Collateral." 
when  applicable. 

(18)  Form  FmHA  1940-22, 
"&ivironmental  Checklist  for  Categorial 
Exclusion,"  or  Class  I  or  Class  II 
assessment,  whichever  is  applicable. 

(19)  Form  FmHA  1945-29.  "ASCS 
Verification  of  Farm  Acreage  Production 
and  Benefits,"  (EM  only). 

(20)  The  requirement  set  forth  in 
9  igi0.3(a)(4]  of  this  subpart 

(21]  Additional  information  may  be 
obtained  and  verified  by: 

(i)  Counfy  Office  records. 

(ii)  Personal  contacts. 

(iii)  Visits  of  supervisory  personnel  to 
the  applicant's  operation. 

(c)  Incomplete  farmer  program 
applications.  Applicants  who  do  not 
submit  necessary  information  for 
complete  applications  for  EM.  FO,  OL 
an^  SW  loans  will  be  sent  a  letter 
within  20  working  days  after  receipt  of 
their  applications.  The  letter  will  state 
clearly  the  additional  information 
needed,  and  that  the  application  cannot 
be  processed  until  all  required 
information  is  received  in  the  FmHA 
County  Office. 

(d)  Notifying  applicants/borrowers 
about  Limited  Resource  loans  and 
socially  disadvantaged  individuals 
about  the  acquistion  of  inventory 
farmland.  Immediately  after  a 
completed  application  for  OL.  FO.  SW 
or  EM  assistance  is  received,  and  prior 
to  Counfy  Committee  action,  the  Counfy 
Supervisor  will  send  Exhibit  B  of  this 
subpart,  "Letter  to  Notify  Applicants 
About  Limited  Resource  Loans  and 
Socially  Disadvantaged  Individuals  in 
Obtaining  Direct  FO  Loans  and  the 
Acquisition/Leasing  of  Inventory 
FanAland,"  to  the  applicant  telling  the 
applicant  about  Limited  Resource  loans 
and  advising  sociaUy  disadvantaged 
individuals,  as  defined  in  Subpart  A  of 
Part  1943  of  this  chapter,  of  the  Farm 
Ownership  Outreach  Program,  regarding 
the  possibility  of  and  assistance 
available  in  obtaining  direct  FO  loans 
and  the  acquisition  of  inventory 
farmland. 


(e)  Determining  eligibility.  The 
Counfy  Committee  will  be  used  to 
determine  eligibilify  of  completed  RH 
applicants  who  are  also  applying  for  a 
farmer  program  loan,  or  who  are  already 
indebted  for  a  farmer  program  loan.  The 
County  Supervisor  will  determine 
eligibility  for  all  other  RH  applicants.  All 
farmer  program  applications  are  to  be 
submitted  to  the  Counfy  Conunittee  for  a 
determination  of  eligibilify.  The  Counfy 
Committee  will  certify  whether  or  not 
the  applicant  meets  the  eligibilify 
requirements  by  use  of  Form  FmHA  440- 
2,  "Counfy  Committee  Certification  or 
Recommendation."  The  County 
Committee  will  not  determine  the 
applicant's  projected  repayment  ability, 
or  the  adequacy  of  collateral  equify  to 
secure  the  requested  loan(s),  or  the 
feasibility  of  the  proposed  operation. 
These  decisions  are  reserved  for  the 
loan  approval  official. 

(f)  County  Committee  actions.  All 
actions  by  the  Committee  regarding 
applicant  eligibility  will  be  taken  in 
Committee  meetings  attended  by  at 
least  two  Committee  members.  If  the 
Counfy  Committee  is  unable  to  reach  a 
decision  based  on  the  information 
available,  they  may  request  the  County 
Supervisor  to  obtain  further  information 
or  may  request  a  personal  interview 
with  the  applicant.  The  County 
Committee  will  act  on  the  application 
after  considering  all  pertinent 
information.  This  action  will  be  taken  in 
the  absence  of  the  applicant.  County 
Committee  members  are  required  to 
adhere  to  all  applicable  provisions  of 
this  regulation  when  determining 
eligibilify  of  applicants.  Applicants  may 
not  be  interviewed  for  reasons  unrelated 
to  proper  eligibility  considerations. 

(g)  Timeliness.  Written  notice  of 
eligibility  or  ineligibility  will  be  sent  to 
each  applicant  not  later  than  30  days 
after  receipt  of  a  completed  application; 
and  for  farmer  program  loan 
applications,  each  application  must  be 
approved  or  disapproved  and  the 
appUcant  notified,  in  writing,  of  the 
action  taken,  not  later  than  60  days  after 
receipt  of  a  completed  application.  If  an 
application  is  disapproved,  the  applicant 
will  be  given  appeal  rights  for  any 
decision  that'is  appealable  under 
Subpart  B  of  Part  1900  of  this  chapter.  If 
a  determination  of  eligibility  cannot  be 
made  within  30  days  from  the  date  of 
receipt  of  the  completed  application,  the 
applicant  will  be  notified,  in  writing,  of 
the  circumstances  causing  the  delay, 
and  the  approximate  time  needed  to 
make  a  decision.  The  letter  will  contain 
the  ECOA  paragraph  set  forth  in 

9  1910.6(b](l]  of  this  subpart. 

(h)  Recording  action  taken.  The 
Counfy  Committee  minutes  or  the 


running  case  record  (whichever  is 
appropriate)  will  show  what  action  was 
taken  on  each  application.  The  specific 
reason(s)  for  unfavorable  decisions  of 
eligibility  on  applications  will  be  shown 
on  the  Committee  Certifications.  In 
those  cases  not  involving  County 
Committee  action,  this  information  will 
be  recorded  in  the  running  case  record, 
(i)  Active  applications.  An  applicant 
may  voluntarily  withdraw  an 
application  at  any  time.  When  an 
applicant  has  been  determined  eligible, 
but  further  processing  is  delayed  due  to 
an  apparent  lack  of  interest,  the 
applicant  will  be  advised  by  letter  that 
the  application  will  be  considered 
withdrawn  unless  the  Counfy  Office 
receives  a  notice  within  30  days  that 
further  consideration  is  desired.  The 
letter  will  contain  the  ECOA  paragraph 
set  forth  in  9 1910.6(b)(1)  of  this  subpart. 
Applications  for  RH,  RRH,  RCH.  RHS, 
and  LH  loans  received  during  any  fiscal 
year  will  remain  active  during  the 
remainder  of  that  fiscal  year  in  which 
they  were  received,  plus  the  subsequent 
fiscal  year,  unless  withdrawn  or 
disapproved,  or  unless  the  loan  is 
closed.  Applications  received  for  FO, 
SW,  OL,  EM,  and  persons  applying  for 
RH  loans  on  farms  or  nonfarm  tracts 
who  derive  a  major  portion  of  their 
income  from  farming,  will  remain  active 
for  12  months  from  Qie  date  they  were 
received.  All  applications  which  are 
approved  but  not  funded,  withdrawn  or 
rejected  will  be  retained  in  an  inactive 
file  for  25  months  after  the  end  of  the 
fiscal  year.  If  notice  has  been  received 
by  FmHA  that  an  adverse  action  is 
under  investigation  or  in  litigation,  that 
application  and  all  related  material  will 
be  retained  until  final  disposition  of  the 
matter. 

§1910.5    EvakMrting  appUcatkMW. 

The  following  criteria  will  be 
considered  in  addition  to  the  eligibilify 
criteria  in  applicable  program 
regulations. 

(a)  Age  of  applicant  When  evaluating 
the  apphcation,  the  age  of  the  applicant 
will  not  be  used  as  a  consideration  of 
eligibilify  (provided  the  applicant  has 
reached  the  legal  age  of  majorify  in  the 
State,  or  has  had  the  disability  of 
minority  removed  by  court  action] 
except  when  a  specific  age  is  being  used 
to  the  advantage  of  the  applicant  (e.g. 
assistance  under  the  504  grant  program). 

(b)  Credit  history.  Credit  history  will 
be  a  consideration  to  the  extent  that  it  is 
used  in  evaluating  all  applicants  for 
similar  types  and  amounts  of  credit.  For 
instance,  credit  requirements  for  a 
female  applicant  will  not  differ  from 
those  for  a  male  applicant 
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(c)  Creditworthiness.  When         .    . 
coiuideTing  credbtworthiness  of  an  | 
applicant  die  following  will  not  indicate 
an  unacceptable  credit  history. 

(1)  Foreclosures,  judgments,  or    j 
delinquent  payments  of  the  applicant 
which  occiured  more  than  36  months 
before  the  application,  if  no  recent 
similar  situations  have  occurred. 

(2)  Isolated  incidents  of  delinquent 
payments  which  do  not  represent  a 
general  pattern  of  unsatisfactwy  or  slow 
payment 

(3)  "No  history"  of  credit  transactions 
by  the  applicant 

(4)  Recoit  bankruptcy,  foreclosure, 
jud^nent  or  delinquent  payment  when 
the  applicant  can  satisfactorily       \ 
demonstrate  that  | 

(i]  The  dnmistances  causing  any  of 
the  above  were  of  a  temporary  nature 
and  were  beyond  the  ai^cant's 
control  Example:  Loss  of  |ob;  delay  or 
reduction  in  government  beiwfits.  or 
other  loss  of  income;  increased  living 
expenses  due  to  illness,  death,  etc. 

(ii)  The  adverse  action  or  delinquency 
was  the  result  of  a  refusal  to  make  foil 
payment  because  of  defective  goods  or 
services  or  as  a  result  of  some  other 
justifiable  dispute  relating  to  the  goods 
or  services  purdiased  or  contracted  for. 

(5)  Bankruptcies  must  never  be  used 
as  an  indication  of  unacceptable  credit 
history.  However,  non-payment  of  a 
debt  may  be  used  as  an  indication  of 
unacceptable  credit  history,  in 
accordance  with  paragrai^  (c)(1)  of  this 
section. 

(6)  Applicants  who  have  had  previous 
FmHA  debts  settled  pursuant  to  SuI^muI 
B  of  Part  1956  of  diis  chapter  and  Part 
1864  of  titis  chapter  (FmHA  Instruction 
456.1). 

{ 1910.6   NoWlcetion  of  appMcent 

The  time  faames  established  in 
S  19ia4(g)  of  this  subpart  must  be  met 

(a)  Favorable  decision.  If  the  decision 
of  eligibility  is  favorable,  the  County 
Siqwndsor  will  notify  the  applicant 
immediately,  and  will  promptly  process 
the  loan  in  accordance  with  the 
applicable  regulations.  Care  should  be 
exndsed  to  be  sure  that  the  applicant 
understands  that  a  decision  of  eli^bility 
does  not  constitute  approval  of  the  loan. 
In  notifying  the  applicant  of  a  favorable 
decision  on  eligibility,  the  County 
Supervisor  will,  when  necessary, 
schedule  a  meeting  with  the  applicant  to 
proceed  with  developing  &e  loan 
docket  When  die  applicant  has  been 
determined  eligible  for  assistance  and 
additional  information  becomes 
available  that  indicates  the  original 
determination  may  be  in  entw,  the 
applicant  will  be  reconsidered  by  the 
County  Committee  taking  the  new 


information  into  account  The  County 
Committee  will  then  recertify  whether  or 
not  the  applicant  continues  to  meet 
eligibilify  requirements  by  the  use  of 
Form  FmHA  440-2.  Proper  notification 
as' to  action  taken  will  be  sent  to  the 
applicant 

(b)  Unfavorable  decision.  (1)  The 
County  Supervisor  will  immediatefy 
notify  the  applicant  in  writing  of  the 
unfavorable  decision  whether  made  by 
the  County  Supervisor  or  the  County 
Committee.  A  statement  will  be  made 
giving  specific  reasons  for  the  denial.  In 
all  cases,  applicants  will  be  advised  of 
their  appeal  rights  in  accordance  with 
Subpart  B  of  Part  1900  of  Uiis  chapter. 
The  following  statement  will  also  be 
made  on  all  notifications  of  unfavorable 
decisions: 

The  Federal  Equal  Cradit  Opportnnity  Act 

prohibits  Cndkkm  from  «<i«rrimin«Hqg 

against  credit  applicants  on  the  basis  of  race, 
color,  religian.  naUoBal  origin,  sex.  marital 
status,  age  (provided  that  the  applicant  has 
the  capacity  to  enter  into  a  bindhig  contract], 
because  all  or  part  of  the  applicant's  income 
is  derived  from  any  pabUc  assistance 
pro-am.  or  becaose  the  applicant  has  fai 
good  fiith  axardsed  any  li^t  ader  the 
Consumer  Oedlt  l¥otai^on  Act  The  Federal 
agency  that  aduiiuistais  coMpManca  with  this 
law  is  the  Federal  T^ade  Oo—nission.  Equal 
Credit  Opportunity.  Washingtoa  DC  2058a 

(2)  If  the  Cotmty  Committee 
determines  that  the  applicant  is  not 
eligible.  Form  FmHA  440-2  will  be 
completed  by  giving  dK  specific  reasons 
for  the  rejection  in  the  U«dc  space 
immediatefy  above  the  space  for  the 
signatures  of  the  County  Committee 
members.  The  form  will  be  dated  and 
the  County  Committee  members  will 
sign  in  die  space  provided. 

(3)  If  a  dedsion  to  deny  an  EM,  OL. 
FO,  or  SW  loan(s)  is  overturned  or 
modified  in  the  appeal  process  or  by  a 
court  the  case  wiH  be  returned  to  the 
local  FmHA  County  Supervisor  for 
further  processmg.  The  County 
Supervisor  or  the  Coanty  Committee 
must  take  action  witibin  15  days,  as  set 
out  in  S  1900.58(c)  of  Subpart  B  of  Part 
1900  of  diis  diapter. 

(c)  Available  fands.  After  EM.  OL,  FO 
and  SW  loans  are  approved,  loan  funds 
will  be  made  available  to  the  applicants 
within  the  time  fiames  established  in  the 
loan  making  regulations. 

(d)  Lack  of  funds.  Applications 
received  when  fimds  are  not  available 
will  be  processed  dirou^  approval  . 
subject  to  the  availability  of  funds. 
Applicants  who  are  ihel^ble  will  be  so 
advised,  in  accordance  with  paragraph 
(b)(1)  of  this  section.  If  no  funds  are 
avaOable  within  IS  dajrs  of  loan 
approval  eligible  apphcants  will  be 
notified  diat  dieir  applications  will  be 


held  until  funds  are  available.  When 
funds  become  available  for  the 
requested  loan,  eligible  applicants  will 
be  notified  immediately  by  letter.  Funds 
must  be  provided  to  the  applicant  within 
15  days  of  when  they  become  available 
unless  the  applicant  agrees  to  a  longer 
period.  The  letter  should  tell  the 
applicant  to  notify  the  County  Office 
immediately  if  the  applicant  is  still 
interested  in  obtaining  the  assistance 
originally  applied  for.  If  the  applicant 
does  not  respond  within  10  days  of  the 
date  of  the  first  letter,  a  second  notice 
will  be  sent  requesting  the  applicant  to 
contact  the  County  Office  within  IS 
days  or  the  application  will  be 
considered  withdrawn.  The  letter  will 
contain  the  ECOA  Notice  set  fbrdi  in 
paragraph  (b)(1)  of  this  section.  If  the 
applicant  indicates  a  desire  to  obtain 
assistance,  the  County  Supervisor  will 
review  the  applicatioa  widi  the 
applicant  and,  if  there  have  been  any 
si^iificant  changes  that  would  affect 
eligibility,  the  County  Supervisor  will 
obtain  necessary  current  information  to 
detennine  etigilHlity.  or  when 
appropriate,  present  the  apiriication  to 
the  County  Committee  for 
reconsideration. 

(1)  When  funds  are  not  available  for 
EM,  OL.  FO  and  SW  kwis  widiin  15 
days  of  loan  approval  eligible 
applicants  will  be  approved  for  the  loan, 
and  Fom  FmHA  1940-1.  "Request  for 
Obligation  of  Fimds,"  will  be  executed 
by  the  appropriate  loan  approval     * 
ofBdal.  llie  following  approval 
condition  wiD  be  indnded  under  section 
41,  "Comments  and  Requirements  of 
Certifying  Official"  of  Form  FmHA 
1940-1.  upon  execution  of  the  form  for 
all  ensured  and  guaranteed  farmer 
program  loans: 

This  loan  iaa^iroved  subject  to  the 
availability  of  fiunds.  If  this  loan/guarantee 
does  not  dose  for  any  reason  within  90  days 
from  the  date  of  approval  oo  this  document 
the  approval  offidd  will  request  updated 
eligibility  information.  The  undersigned  loan 
applicant  agrees  diat  the  approval  official 
will  have  14  woridng  days  to  review  any 
updated  infonnati<Ri  prior  to  submitting  this 
document  for  obligation  of  funds  and  will 
have  as  mudi  additional  time  as  is  needed  to 
redetenaine  eligibility  or  have  the  County 
Committee  determme  eligibility. 

(2)  The  loan  approval  offidal  will  ask 
an  applicant  for  an  EM  OL,  FO,  or  SW 
loan  for  updated  information  if  more 
than  90  days  has  passed  since  Form 
FmHA  1940-1  was  signed  If  Uiere  have 
been  any  significant  changes  which 
would  affect  eligibility,  the  County 
Supervisor  will  obtain  the  necessary 
current  information  to  determine 
eligibility,  or  when  appropriate,  present 


the  application  to  the  Cotmty  Committee 
for  reconsideration.  If,  after 
reconsideration,  the  application  is 
rejected,  an  unfavorable  decision  has 
occurred,  and  proper  notification  will  be 
sent  as  outlined  in  paragraph  (b)(1)  of 
this  section. 

(e)  Credit  report.  If  a  loan  is  refused 
because  of  information  provided  by  a 
credit  report,  the  County  Supervisor  will 
also: 

(1)  State  the  reason  as  being 
information  received  in  the  credit  report 
and  cite  the  specinc  information  given  in 
the  credit  report  that  led  to  the  rejection 
(e.g.  delinquent  obligations,  tax  lien,  or 
judgments). 

(2)  Provide  the  name  and  address  of 
the  credit  reporting  company. 

(3)  Inform  the  applicant  that  a  copy  of 
the  Credit  Report  may  be  obtained  from 
FmHA  if  requested  by  the  applicant  but 
that  any  dispute  regarding  the  accuracy 
of  the  information  in  the  credit  report 
must  be  resolved  between  the  Credit 
Reporting  Company  and  the  applicant 

(f)  Other  credit  references.  When 
denial  is  based  on  information  obtained 
from  a  source  other  than  a  Credit 
Reporting  Company,  the  applicant  will 
be  advised  that  denial  is  based  on 
information  from  other  than  a  Credit 
Reporting  Company,  and  that  upon 
written  request,  the  nature  of  that 
information  will  be  disclosed. 

(g)  Completing  title  work  for  insured 
Farmer  Program  loans.  When  an  insured 
Farmer  Program  loan(8)  is  approved,  the 
following  statement  will  be  included  as 
an  approval  condition  under  Section  41 
of  Form  FmHA  1940-1: 

If  this  is  a  loan  approval  for  which  a  lien 
and/or  title  search  is  necessary,  the 
undersigned  applicant  agrees  that  the  15- 
wprking-day  loan  closing  requirement  may  be 
exceeded  for  the  purposes  of  the  appUcant's 
legal  representative  completing  title  worl( 
and  completing  loan  closing. 

§1910.7    CounsaNng. 

(a)  Budgets.  When  it  appears  that  an 
RH  non-farm  applicant  has  insufiicient 
income,  based  on  the  abbreviated 
budget  section  of  the  application  form, 
the  County  Supervisor  should  invite  the 
applicant  to  return  to  the  Coimty  Office 
to  complete  Form  FmHA  431-3.  There 
should  be  enough  income  to  repay  the 
requested  loan,  pay  other  debts,  and  pay 
planned  household  and  other  expenses. 
Joint  completion  of  the  budget  by  the 
applicant  and  County  Supervisor  should 
provide  the  opportunity  for  the  applicant 
to  fully  explain  how  household  income 
is  managed. 

(b)  Farm  and  Home  Plan.  When 
information  on  the  Farm  and  Home  Plan 
indicates  that  the  applicant  has 
insuffident  income  to  repay  the 


requested  loan,  pay  other  debts  and 
provide  a  reasonable  standard  of  living, 
alternative  plans  of  farm  operation  will 
be  considered  to  attempt  to  overcome 
the  problem. 

(c)  Applicant/Supervisor 
understanding.  When  discussing  the 
reasons  for  the  applicant's  failure  to 
qualify,  the  County  Supervisor  will: 

(1)  Be  sympathetic. 

(2)  Try  to  help  the  applicant  work  out 
the  problem. 

(3)  Give  full  explanation  for  the 
rejection  and  provide  foil  opportunity 
for  further  discussion. 

(4)  Offer  suitable  alternatives  when 
appUcable. 

S  1910.8    Reaching  an  understanding. 

A  proper  understanding  will  be 
obtained  with  all  applications  with 
respect  to  the  basic  loan  making  and 
servicing  policies,  their  responsibilities, 
and  the  benefits  that  may  be  expected 
fiom  FmHA  assistance.  "The  applicants 
should  be  given  adequate  time  to  make 
all  necessary  basic  decisions.  Proper 
understandings  may  be  reached  with 
applicants  through: 

(a)  Individual  interviews  with  County 
Office  personnel.  The  process  of 
arriving  at  an  understanding  will  begin 
on  the  occasion  of  the  first  interview 
with  the  applicant  The  applicant  will  be 
given  an  attentive  and  sympathetic 
hearing  with  ample  time  to  discuss  folly 
all  problems  and  needs.  County  Office 
personnel  will  explain  clearly  whether 
and  how  these  needs  may  be  met 
through  the  services  of  FmHA.  If 
necessary,  arrangements  will  be  made 
for  subsequent  discussions  until  the 
County  Supervisor  is  satisfied  the 
applicant  has  obtained  a  proper 
understanding. 

(b)  Applicant  interviews  with  the 
County  Committee.  An  applicant 
requesting  an  opportunity  to  appear 
before  the  County  Committee  to  discuss 
any  questions  relating  to  the  application 
or  the  FmHA  program  will  be  permitted 
to  do  so. 

(c)  Group  meetings.  An  effective 
method  of  assisting  applicants  to  obtain 
a  proper  understanding  of  the  FmHA 
program  is  through  group  meetings. 
Effective  group  meetings  can  be  held 
with  three  or  more  applicants.  Through 
group  meetings  applicants  get  the 
benefit  of  explanations  given  to 
questions  raised  by  others. 
Requirements  can  be  presented  more 
impersonally,  and  generally  are  more 
acceptable  when  applicants  know  that 
all  borrowers  must  meet  the  same 
requirements.  Group  participants  will  be 
informed  that  matters  of  personal  or 
confidential  nature  will  not  be  discussed 
publidy,  and  that  any  such  questions 


will  be  answered  during  individual 
interviews. 

(d)  Items  to  be  discussed.  Before  loans 
are  made.  County  Supervisors  will  make 
every  effort  to  see  that  an  understanding 
is  reached  with  the  applicants  on  the 
following  points  as  they  apply  to  the 
type  of  assistance  involved: 

(1)  Farm  and  Home  Planning. 

(2)  Budgeting. 

(3)  Record  keeping. 

(4)  FmHA  visits. 

(5)  Analysis  of  income  and  expenses. 

(6)  Supervised  bank  accounts. 

(7)  Planning  and  performing 
development  woric. 

(8)  Use  of  funds. 

(9)  Security  requirements. 

(10)  Care  and  maintenance  of  security. 

(11)  Accounting  for  security  property. 

(12)  Repayment  of  loans. 

(13)  foterest  credits  and  recapttue. 

(14)  Moratorium. 

(15)  Graduating  to  other  credit 
sources. 

(16)  Direct  payment  to  the  Finance 
Office,  when  applicable. 

(17)  Appeal  procedure. 

S  1910.9    Supplanwntal  matarial  to  be 
provided  by  Stat*  Offlcea. 

To  further  assist  County  Supervisors 
to  receive  and  process  applications,  the 
State  Office  may  supplement  this 
subpart  with  materials  and  information . 
adapted  to  State  and  local  conditions. 
Examples  of  the  types  of  information 
that  can  be  used  effectively  for  the 
guidance  of  the  County  Supervisors  are: 

(a]  Guides  and  suggestions  for  holding 
group  meetings  of  applicants. 

(b]  Illustrative  material  for  use  in 
explaining  the  FmHA  program  to 
individuals  and  groups. 

(c]  Information  or  State  statutes 
concerning  community  property  or 
dower  and  curtesy  ri^ts,  and  how  these 
laws  affect  loan  programs  and  security 
requirements. 

(d]  Outreach  material. 

§  1910.10    Preference. 

(a)  Veterans.  Veteran's  preference 
will  be  extended  to  any  person  applying 
for  an  RH,  FO,  SW,  or  OL  loan  who  has 
been  honorably  discharged,  including 
clemency  discharges,  or  released  from 
the  active  forces  of  the  United  States 
Army,  Navy,  Air  Force,  Marine  Corps,  or 
Coast  Guard,  who  served  on  active  duty 
in  such  forces:  (1)  During  the  period  of 
April  6, 1917,  tiu-ough  March  31. 1921;  (2) 
during  the  period  of  December  7, 1941. 
through  December  31, 1946;  (3)  during 
the  period  of  June  27, 1950,  through 
January  31, 1955,  or  (4)  for  a  period  of 
more  than  180  days,  any  part  of  which 
occurred  after  January  31, 1955,  but  on  .  . 


18414  Feifarai  Ragirter  /  Vol.  53,  No.  99  /  Monday.  May  23,  1988  /  Propo«ed  Rules 


ff^dtowi  Ragbter  /  Vol.  53.  Na  99  /  Monday.  May  23.  1888  /  Propwed  Raiee 


or  before  May  7, 1975.  For  Rural  Hoasmg 
applicants,  veteran's  preference  will  be 
extended  to  the  spouses  and  children  of 
deceased  servicemen  who  died  in 
service  during  one  of  these  periods. 
Veteran's  preference  will  apply  when: 
(1]  There  is  a  shortage  of  hinds. 

(2)  Obligating  forms  are  ready  to  be 
submitted  to  the  Finance  Office,  and 

(3)  There  is  more  than  one  application 
having  the  same  date. 

(b)  Farmer  Program  loans.  In  addition 
to  the  veteran's  preference,  the      \ 
preference  set  out  in  S  1943.10  of 
Subpart  A  of  Part  1943  of  this  chapter 
applies. 


$1910.11    Spedai  rcquirwMnts. 

(a)  Serviceman 's  Readjustment  Act  of 
1944.  Section  512(a)(D)  of  the 
Serviceman's  Readjustment  Act  of  1944, 
as  amended,  provides  that  an  applicant 
for  a  direct  bousing  loan  from  the 
Veterans  Administration  (VA)  must  be 
"unable  to  obtain  a  loan  for  such 
purposes  from  the  Secretary  of 
Agriculture  imder  the  Consolidated 
Farm  and  Rural  Development  Act,  as 
amended,  or  the  Housing  Act  of  1949,  as 
amended."  Veterans  Administration 
Loan  Guaranty  Officers  may,  dierefore, 
require  VA  loan  applicants  to  apply  to 
FmHA  for  loan  assistance. 

(b)  Veterans  determined  ineJigiNe  by 
FmHA.  if  the  veteran  is  unable  to  obtain 
a  loan  from  FmHA,  the  Coonty 
Supervisor  will,  upon  request  furnish 
the  applicant  with  a  rejection  letter  to  be 
presented  to  the  Loan  Guaranty  Officer. 
The  Loan  Guaranty  Officer  may  consult 
with  the  County  Supervisor  regarding 
the  investigation  made  by  FtnHA  of  the 
veteran's  application  and  the  specific 
reasons  for  rejection. 


S§  1910.12-1910.50    [RaMTvad] 

Exhibit  A— Letter  for  Infbanation 
Needed  far  a  Conqilete  Fanner  Pro-am 
AppHcation 

UNITED  STATES  DEPARTMENT  OF 
AGRICULTURE 

Fanners  Home  Administratioa 

(insert  address) 


(Date) 
Dear- 


Please  submit  die  foliowing  information  to 
this  office  so  that  your  loan  request  can  be 
farther  considered: 

(1)  Completed  Form  FmHA  410-1,       i 
"Appiicatian  for  FmHA  Services." 

(2)  If  the  applicant  is  a  cooperative, 
corporation,  partnership  or  joint  operation: 

(A)  A  complete  list  of  members, 
stockholders,  partners  or  joint  operators 
showing  the  address,  citizenship,  principal 
occupation,  and  the  number  of  shares  aad 
percentage  of  ownership  or  of  stoclc  held  in 
the  cooperative  or  corpora tioo,  by  eacli.  or 


the  percentage  of  interest  held  in  the 
partnership  or  joint  operation,  by  each. 

(B)  A  current  personal  financial  statement 
from  each  of  the  members  of  a  cooperative, 
stoddiolders  of  a  corporation,  partners  of  a 
partnership,  or  joint  operators  of  a  joint 
operation. 

(C)  A  current  financial  statement  from  the 
cooperative,  corporation,  partnership,  or  joint 
operation  itself. 

(D)  A  copy  of  the  cooperative's  or 
corporation's  charter,  or  any  partnership  or 
joint  operation  agreement,  any  articles  of 
incorporation  and  bylaws,  any  certificate  or 
evidence  of  current  registration  (good 
standing),  and  a  re8olation(8)  adopted  by  the 
Board  of  Directors  or  members  or 
stockholders  authorizing  specifieid  officers  of 
the  cooperative,  corporation,  partnership,  or 
joint  operation  to  apply  for  and  obtain  the 
desired  loan  and  execute  required  debt 
security,  and  other  instnunents  and 
agreements. 

(3)  A  brief  narrative  as  to  yoar  faim 
training  and/or  experience  and  the  individual 
members  of  an  entity  applicant 

(4)  Any  readily  obtainable  financial 
information  for  the  past  five  years. 

(5)  Up  to  five  years  production  history. 

(6)  A  brief  narrative  describing  tte 
proposed  operation  and  indicating  the 
proposed  size  of  the  operation. 

(7)  Projected  produrtion.  income  and 
expenses,  and  loan  repayment  plan,  whidi 
may  be  submitted  on  Forsi  FmHA  431-2, 
"Farm  and  Home  Plan."  or  other  similar  plans 
of  operation  acceptable  to  FmHA. 

(8)  Fonn  SCS  CPA-26,  "Highly  Erodible 
Land  and  Wetland  Conservation 
Determination,"  and  Form  AD  1028,  "Mghly 
Erodible  Land  and  Wetland  Conservation 
Certification.'' 

(9)  A  copy  of  any  lease,  contract 
agreement  or^ption  entered  info  by  the 
applicant/entity  which  may  be  pertinent  to 
consideration  of  the  application,  or  when  a 
written  lease  is  not  obtainable,  a  statement 
setting  forth  the  terms  and  conditions  of  the 
agreement  will  be  included  in  the  loan 
docket 

(10)  Form  FmHA  440-32,  "Request  for 
Statement  of  Debts  and  Collateral."  If  you 
presently  owe  loans  or  have  unpaid  operating 
accounts  or  bills  with  other  creditors,  it  is 
essential  that  we  verify  the  unpaid  l>alances 
of  these  debts.  Please  complete  Form  FmHA 
440-32  for  each  of  yoiu'  present  creditors. 
These  forms  are  to  be  completed  as  follows: 
(Additional  forms  are  available  from  our 
office.) 

A.  Enter  the  creditor's  name  and  address  in 
the  top  left  portion  of  the  form. 

B.  &iter  your  name  and  address  on  the  line 
foUovnng  "I,"  sign  and  date  the  form  (bottom 
right). 

C.  DeUver  the  form(s)  to  each  of  your 
creditors  and  insure  that  they  return  the 
completed  form  to  our  office. 

(11)  A  legal  description  of  your  owned 
farm,  real  estate  property  and/or  a  copy  of 
your  lease,  including  the  legal  descriptions  of 
all  rented  crap  land,  whichever  is  applicable. 

(12)  Form  FmHA  1945-^29,  "ASCS 
Verification  of  Farm  Acreages  Productian 
and  Benefits,"  (for  emergency  loan 
applicatioo  only). 


(U)  Written  evidence  from  your  present 
lender  (if  you  are  presently  fanning]  or  other 
local  lenders  (and  all  lenders  of  an  entity 
apphcant)  documenting  your  inability  to 
obtain  other  credit  including  a  guaranteed 
loan.  Copies  of  tbe  lender's  letter  must  tie 
provided  to  our  office. 

(14)  Applicant's  Reference  Letter  list— this 
list  must  show  oooqilete  address  and  credit 
account  nvmber  if  reference  is  a  credit 
kutittttioa. 

FmHA  will  mail  Farm  FmHA  410-8  letters 
to  the  references  provided  and  they  must  be 
received  back  in  the  oBice  before  your 
application  is  considered  complete. 
OR 

A  credit  report  fee  of  $ payable  to 

the  Fanners  Home  Administration.  Upon 
receipt  of  your  fee,  a  commercial  credit  report 
win  be  ordarad  and  this  report  must  be 
received  by  the  FmHA  Coanty  Office  befoie 
your  applicatioB  is  considered  cooqtlete. 

(15)  Form  FkoHA  1910-5,  "Request  for 
Verificatioa  of  Em^yment"  This  will  be 
used  only  if  you  are  relying  on  off-farm 
employment  to  pay  part  of  your  expenses. 

(le)  Pom  FmHA  424-1,  Ttevelopment 
Plan." 

The  foliowing  FmHA  forms  are  attadied 
for  your  use  in  filing  a  complete  application: 
Fonn  FmHA  410-1,  "Application  for 
FmHA  Sanrices." 

PoiBi  FtaiHA  41&-0,  'Statement 
Required  by  the  Mvacy  Act" 

Applicant  Reference  Letter  list 

Formes)  FknHA  440-32,  "Request  for 

Statement  of  Debts  and  Collateral" 

Fonn(s]  FmHA  1910-5,  "Request  for 

Verification  of  Employment"  (if 
necessary). 
Form  FmHA  431- 


'2,  "Farm  and  Home 

PUn." 
— Fonn  FmHA  1945-29,  "ASCS 

Verification  of  Farm  Acreage  Production 

and  Benefits,"  (if  necessary). 
I — Form  FmHA  1924-1,  "Development 

Plan,"  (if  necessary). 
— Form  FmHA  1940-20,  "Request  for 

Environmental  Information,"  (if 


necessary). 

Form  SCS  CPA-28,  "Highly  Erodible 

Land  and  Wetland  Conservation 
Determination,"  and  Form  AD  1026, 
"Highly  Erodible  Land  and  Wetland 
Conservation  Certification." 

(County  Supervisor) 

Exhibit  B— Letter  to  Notify  Applicants 
About  Limitad  Resource  Loans  and 
Sodally  Diaadvantagad  Individuals  in 
Obtainkig  Direct  FO  Loans  and  the 
Acqiriiitioo/I.«asing  of  Inventory 
Farmlaiid 

UNrrn)  states  dq>artment  of 

AGRICULTURE 

Farmers  Home  Administration 

(Insert  address) 

Date 
Dear : 


The  Farmen  Hnne  Administration  (FtaiHA) 
has  authority  nader  the  Consolidaled  Fam 


aad  Rural  DavalapsMiM  Act  to  make  Uaiited 
resource  fam  owaeesh^  and  eparatiflg  loans 
to  qualified  appUcants  and  FtaiHA  boirowars. 

Ilia  program  provides  credit  at  reduced 
interest  rates  to  low-inoome  faimers  and 
ranchers  whose  farm  operations  and 
resources  are  so  limited  they  cannot  afford 
the  regular  interest  rates  for  FmHA  loans. 
'The  program  is  also  intend*^  to  give 
beginning  farmers  and  others  a  chance  to 
receive  the  capital  necessaiy  to  start  a 
successful  farming  operation. 

Borrowers  with  existing  form  ownership 
and  operating  loans  who  qualify  as  limited 
resource  operators  may  have  their  loans 
remortiied  or  rescheduled  at  the  limited 
resource  interest  rate. 
'  in  additioe.  tfaoea  appUcants/boirawers. 
who  have  been  sobjected  to  racial  or  ethnic 
prejudice  or  cultural  bias,  because  of  their 
identify  as  a  member  of  a  group  without 
regard  to  their  individual  qualitieB,  may  be 
eligible  for  targeted  direct  farm  ownership 
(FO)  funds  or  acquisition/leasing  of 
inventory  farmland. 

If  you  would  like  additional  infonnation 
regarding  die  limited  resource  loan  program 
or  the  farm  ownership  Outreach  Program  for 
sociatly  disadvantaged  individuals,  you 
should  contact  this  office. 

I  win  be  more  than  happy  to  discuss  the 
program  tn  detail  with  you. 
Sincerely. 

Counfy  Supervisor 

PART  1924-CONSTRUCTION  AND 
REPAIR 

12.  The  authority  citation  for  Part  1924 
continues  to  read  as  fbUowTK 

AttAority:  7  U.S.C  1989:  U.S.C  1480:  5 
U.S.C  301: 7  CFR  2.29;  7  CFR2.70. 

Subpart  A  ■■  Planning  and  Partornilng 
ConatnicHon  and  Ottwr  Davalopnwnt 

13.  Section  1924.1  is  revised  to  read  as 
follows: 

S  1924.1    Purpoaa. 

This  subpart  prescribes  the  basic 
Farmers  Home  Administration  (FmHA) 
policies,  methods,  and  responsibilities  in 
the  planning  and  performing  of 
constructioa  and  other  development 
work  for  insured  Rural  Housing  (RH). 
insured  Farm  Ownership  (FOJ.  Soil  and 
Water  (SW).  Softwood  llraber  (ST), 
single  unit  Labor  Housing  (LH).  and 
Emergency  (EM)  loans  for  individuals.  It 
also  provides  supplemental 
.  requirements  for  Rural  Rental  Housing 
(RRH)  loans,  Rnral  Cooperative  Houshig 
(RGH)  loans,  multi-unit  (LH)  loans  and 
grants,  and  Rural  Houaii^  Site  (RHS) 
loans. 

14.  In  PartlSM.  Subpart  B^ooaabtiiig 
of  H  iaM;Sl  dooagfa  l«M.ieOvid 
Exhibit  A)  is  revised  to  read  as  followr. 


Subpart 


Sec. 

1924.51    General. 

1924.52-1834.55    [Reserved) 

1924.56  Credit  oounseKng. 

1924.57  Planning. 

1924.58  Reoordluseping. 
1924.50    Sapervisioo. 
1924.60    Anafyais. 

1924£1    Nonfarm  enterprises. 
1924.62    State  supplements. 
1924.63-1924.70    (Reserved] 
1924.71    Delinquent  borrowers. 
192472    (ReservMl] 

1924.73    Follow-up  Supervisory  actions  by 
District  Oiiecton  and  State  office  stafil 
1924.74— 19M.100    (Reserved) 

Exhibit  A— Letter  To  Butiuwei  Regaimng 
Releases  of  Fans  inooase  Te  Pay  FamPy 
living  aad  Fann  Opamtiag  1 


B~~ManaQsniant  Advioa  to 


Subpart 
Individual 


{1924.51    (3anaraL 

This  subpart  .sets  forth  policies  for 
providing  management  advice  to  farmer 
pro-am  loan  individual  applicants  and 
borrowers.  The  term  "individual"  as 
used  in  this  subpart  applies  to 
individuals  and  to  farming  partnerships, 
joint  operations,  corporations  and 
cooperatives.  The  term  "farmer  program 
loan"  as  used  in  this  subpart  includes 
Farm  Ownership  (FO),  Soil  and  Water 
(SW),  Operating  (OL),  Emergency  (EM). 
Economic  Emergency  (EE),  Recreation 
(RL).  Special  Livestock  (SL).  Economic 
Opportunity  fBO).  Softwood  Timber 
(ST)  loans,  and/or  Rural  Housing  loans 
for  farm  service  buildings  (RHF).  This 
subpart  applies  to  insured  farmer 
program  loan  applicants /borrowers  who 
depend  on  farm  income  for  loan 
repayment  It  also  includes  Rural 
Housing  (RH)  borrowers  who  are  also 
indebted  for  a  farmer  program  loan  that 
is  not  coUecti(Hi-only  or  a  judgment 
account  This  subpart  does  not  apply  to 
individuals  who  owe  non-program  loans 
(defined  in  %  1965.7  of  Subpart  A  of  Part 
1965  of  this  chapter). 

Sf  1924.S2-1924JSS    [ftaaarvad] 

fi  1924.56    CrsdH  counseling. 

The  County  Supervisor  will  provide 
credit  counseling  to  applicants  and 
borrowers  by  advising  them  of  ways  to 
use  credit  to  oiake  profitable 
adjustments  in  operations,  sources  of 
available  credit  general  conditions 
under  which  credit  is  usually  available, 
and  methods  of  presenting  requests  for 
credit  to  lenders. 

(a)  lneJigii»le  cppJioants.  In  credit 
oomuding  svitkapptteants  who  do  not 
quali^  for  fimHA  loans,  tfaa  County 
Supervisor  wilt  ... 


(1)  Explain  why  die  applicant  does  not 
meet  FdiHA  eligibility  requirements  and. 
if  appropriate,  why  other  credit  should 
be  availabla.  If  die  applicant  has  filed 
an  application  for  FmHA  assistance,  the 
procedure  set  out  in  Subpart  B  of  Part 
1900  of  this  chapter  must  be  followed. 

(2)  Advise  applicants  on  adjusting 
plans  of  opetKtion  and  credit  requests. 

(b)  Eligible  applicants.  In  credit 
counseling  w."h  eligible  applicants  and 
borrowers,  the  County  Supervisor  wall: 

(1)  Assist  in  planning  for  the  use  of 
FmHA  and  other  credit 

(2)  Advise  the  applicant  or  borrower 
of  FmHA*s  credit-elsewhere 
requirements  and  assist  in  the 
determination  of  the  amount  of  other 
credit  best  suited  for  the  applicant  or 
borrower. 

11924.57    Plannhtg 

(a)  Long-Time  plans  (Form  FmHA 
4^1-1,  "Long-Time  Farm  and  Home 
Plan").  This  plan  reflects  long-time  aims 
and  objectives.  It  will  be  completed  by 
each  applicant  or  borrower  engaged  in 
farming  who  is  receiving  a  loan  when 
necessary  major  adjustments  or 
improvements  will  not  be  completed 
diuing  one  crop  year.  The  long-time  plan 
will  cover  the  period  of  time  required  to 
complete  the  major  adjustments  or 
improvements  and  will  be  revised  as 
conditions  require. 

(b)  Annual  plan  (Form  FmHA  431-Z 
"Farm  and  Home  Plan. "  and  Form 
FmHA  1962-1.  "Agreement  for  the  Use 
of  Proceeds/Release  of  Chattel 
Security").  These  two  fonns  «vill  cover 
the  12-month  period  (or  crop  year) 
which  most  accurately  reflects  the 
annual  production  cycle  of  the 
operation.  The  references  to  Form 
FmHA  431-2  in  this  subpart  mean  this 
form  or  other  plans  or  documents 
acceptable  to  FmHA  which  include 
similar  information  necessary  for  FmHA 
to  make  a  decision. 

(1)  Form  FmHA  1962-1  must  be 
completed  once  each  year  and  revised 
as  needed  in  accordance  with  the  Forms 
Manual  Insert  (FMI)  for  all  borrowers 
with  FtaiHA  loans  secured  by  chattels. 
There  must  always  be  a  current  Form 
FmHA  1962-1  in  die  file  of  a  borrower 
with  loans  secured  by  chattels.  Form  ■ 
FmHA  1962-1  should  be  filled  out  and 
signed  at  the  aame  time  as  a  Form 
FmHA  431-2  is  signed  if  a  FomFtdiA. 
431-2  is  required.  The  figures  on  the  two 
forms  must  be  consistent  For  example, 
if  die  Form  FmHA  431-2  shows  the 
borrower  plans  to  spend  $10,000  on 
equipnent  and  no  FmHA  loan  funds  are 
being  advanced  iordiat  purpose  and  die 
borrower  haS'no-inoaas-aMcept.teai  the 
fam  operation,  tbe  Form  ftnHA  1962^ 
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should  show  where  the  $10,000  will 
come  from.  (Example — Wheat  3.000 
Bushels  Sold,  August  Sl0,000.  Purchase 
Equipment)  Fonn  FmHA  431-2  will  be 
required  for  those  borrowers: 

(i)  Receiving  initial  loans. 

(ii)  Receiving  subsequent  FmHA  loans 
or  funds  from  other  credit  sources  under 
FmHA  subordination  agreements  or  lien 
waivers. 

(iii)  Who  are  experiencing  financial 
and/or  production  management 
problems.  [ 

(iv)  Who  are  requesting  servicing 
options  on  Attachment  2  of  Exhibit  A  of 
Subpart  S  of  Part  1951  of  this  chapter 
while  any  appeal  is  pending.  This  may 
be  an  interim  plan  for  determining  the 
release  of  proceeds  on  Form  FmHA 
1962-1  for  essential  family  living  and 
farm  operating  expenses  in  accordance 
with  §  1962.17  of  Subpart  A  of  Part  1962 
of  this  chapter.  Such  a  plan  does  not 
have  to  meet  the  requirements  of  a 
feasible  plan  in  paragraph  (c)(5)  of  this 
section. 

(v)  Who  have  had  payments  deferred. 

(vi)  Who  are  making  major  , 

adjustments  to  their  operation.        ' 

(vii)  Who  have  limited  resource  loans. 

(viii)  Who  have  FmHA  loans  secured 
by  crops,  livestock,  and  livestock 
products  marketed  in  the  r^ular  course 
of  business. 

(2)  If  the  County  Supervisor  and  the 
borrower  cannot  reach  an  agreement  on 
the  plaimed  uses  of  proceeds  on  Forms 
FmHA  431-2  and  1962-1  when  a  new 
loan,  a  subsequent  loan,  a  subordination 
request  or  a  b-ansfer  and  assumption  is 
involved,  the  loan  will  not  be  made  and 
any  appeal  will  be  handled  in 
accordance  with  Subpart  B  of  Part  1900 
of  this  chapter.  When  the  above      | 
transactions  are  not  involved,  the 
borrower  will  be  given  the  opportimity 
to  appeal  in  accordance  with  Subpart  B 
of  Part  1900  of  this  chapter.  The  notice 
to  the  borrower  must  identify  the  items 
on  which  the  County  Supervisor  and  the 
borrower  cannot  agree  and  must  explain 
why  the  County  Supervisor  does  not 
agree  with  the  borrower's  planned  use 
of  proceeds.  While  any  appeal  is 
pending,  FmHA  must  make  releases  for 
essential  family  Uving  (see  S  1924.57 
(c)(5)(iv]  of  this  subpart)  and  fartn 
operating  expenses.  These  decisions  will 
be  based  on  sound  judgment  supported 
by  the  facts  surrounding  the  request  for 
release  and  fully  explained  to  the 
borrower.  In  addition  FmHA  must  make 
releases  for  other  items  on  which  the 
borrower  and  the  County  Supervisor 
agree.  After  the  appeal  is  concluded,  the 
County  Supervisor  and  the  borrows- 
will  sign  &  Farm  and  Home  Plan,  when 
applicable,  and  a  Form  FmHA  1962-1 
which  complies  with  the  hearing  (or  any 


review)  officer's  decision.  If  the 
borrower  refuses,  the  County  Supervisor 
will  give  the  borrower  a  copy  of  the 
Farm  and  Home  Plan,  when  applicable, 
and  Form  FmHA  1962-1  and  will  explain 
that  those  documents  are  considered 
binding  by  FmHA.  Borrowers  who  do 
not  abide  by  those  documents  will  be 
handled  under  fi  1962.18  of  Subpart  A  of 
Part  1962  of  this  chapter.  If  the  borrower 
does  not  appeal,  the  County  Supervisor 
will  mail  the  borrower  a  copy  of  the 
completed  form  along  with  a  cover  letter 
explaining  that  FmHA  considers  the 
form  binding. 

(3)  In  certain  cases  the  borrower  may 
not  indicate  any  disagreement  with  the 
planned  use  of  proceeds  on  the  Form 
FmHA  1962-1,  but  may  refuse  to  sign  the 
form.  For  these  cases,  the  County 
Supervisor  will  sign  the  form  and  mail  it 
to  the  borrower  with  a  cover  letter 
explaining  that  FmHA  considers  the 
document  binding  unless  the  borrower 
disagrees  with  the  planned  use  of 
proceeds  and  wishes  to  appeal  in 
accordance  with  Subpart  B  of  Part  1900 
of  this  ehapter.  Borrowers  that  do  not 
abide  by  the  document  will  be  handled 
in  accordance  with  { 1962.18  of  Subpart 
A  of  Part  1962  of  this  chapter. 

(c)  Responsibility  of  County 
Supervisor.  The  County  Supervisor  will: 

(1)  Stress  the  need  to  correlate  long- 
time and  annual  plans  when  both  are 
being  developed. 

(2)  Develop  a  list  of  key  farm 
management  and  financial  management 
practices  for  major  enterprises,  which 
will  be  updated  annually.  The  County 
Supervisor  will  advise  borrowers  of 
these  practices  and  those  practices  not 
already  used  by  a  borrower  will  be 
incorporated  into  the  operation  when 
developing  long-time  and  annual  plans. 

(3)  Require  applicants,  when 
developing  their  long-time  and  annual 
plans,  to  take  into  consideration  any 
plans  developed,  with  the  assistance  of 
the  Soil  Conservation  Service  (SCS),  the 
Extension  Service  (ES),  or  other  agency 
or  farm  management  service.  When  such 
plans  are  not  used  the  County 
Supervisor  will  document  in  the  file  the 
reasons  for  not  using  the  plans. 

(4)  Plan  for  the  appropriate  use  of 
income  with  the  applicant  in  accdtdance 
with  8  1962.17  of  Subpart  A  of  Part  1962 
of  this  chapter.  Form  FmHA  1962-1  must 
provide  for  the  release  of  sufficient 
income  to  pay  essential  farm  operating 
and  family  living  expenses.  ' 

(5)  Determine  the  feasibility  of  the 
Farm  and  Home  Plans.  A  feasible  plan  is 
necessary  if  a  loan  is  being  made  or  a 
servicing  action  is  being  taken.  A 
feasible  plan  is  not  necessary  if  the  only 
reason  for  developing  the  plan  is  to 
complete  a  Form  FmHA  1962-1  in 


accordance  with  paragraph  (b)(l)(iv)  oif 
this  section.  A  feasible  plan  must 
indicate  that  all  of  the  anticipated  cash 
farm  and  non-farm  income  equals  or 
exceeds  all  the  anticipated  cash 
outflows  for  the  planned  period.  A 
feasible  plan  must  show  Uiat  a  borrower 
will  at  least  be  able  to: 

(i)  Pay  all  operating  expenses  and  all 
taxes  which  are  due  during  the 
projected  farm  budget  period. 

(ii)  Meet  necessary  payments  on  all 
debts,  except  as  provided  in  {  1941.14  of 
Subpart  A  of  Part  1941  of  this  chapter, 
for  annual  production  loans  made  to 
delinquent  borrowers. 

(iii)  Provide  a  reserve  that  will  allow 
for  risk  and  uncertainties  associated 
with  the  fanning  operation. 

(iv)  Provide  an  average  standard  of 
Uving  for  the  family  members  of  an 
individual  borrower  or  a  wage  for  an 
average  standard  of  Hving  for  the  farm 
operator  in  the  case  of  a  cooperative, 
corporation,  partnership,  or  joint 
operation  borrower.  Family  members 
include  the  individual  borrower  or  farm 
operator  in  the  case  of  an  entity  and  the 
immediate  members  of  the  family  who 
reside  in  the  same  household.  The  State 
Director  will  consult  with  the  State  Land 
Grant  College  including  1890  Land  Grant 
College  or  State  Agricultural  College  to 
establish  average  family  Uving  expenses 
for  farm  families  with  adjustment 
factors  for  family  size.  The  State 
Director  wiU  establish,  either  on  a  State- 
wide basis  or  regional  basis,  a  State 
supplement  to  be  issued  annually  to 
comply  with  the  farm  planning  season 
outlining  acceptable  family  Uving 
expenses.  Those  applicants  which 
indicate  their  living  expenses  are  in  - 
excess  or  significantly  below  this 
established  level  must  provide 
justification  which  will  be  documented 
in  the  running  record.  The  State-wide  or 
regional  figures  are  advisory  only.  They 
are  not  intended  to  be  a  basis  for  a 
claim  of  entitlement  that  FmHA  must 
release  the  amount  estabUshed  on  an 
annual  basis  from  crop  proceeds  which 
it  has  a  Uen  on. 

(6)  Will  send  borrowers  with  loans 
secured  by  chattels  60  to  75  days  prior 
to  the  expiration  date  for  Form  FmHA 
1962-1  a  letter  similar  to  Exhibit  A  of 
this  subpart  with  Attachment  1.  A  new 
Farm  and  Home  Plan,  or  other  similar 
plans  of  operation  acceptable  to  FmHA, 
and  a  new  Form  FmHA  1962-1  will  be 
developed  and  completed  for  the 
upcoming  year  of  operation  prior  to  the 
expiration  of  the  existing  Form  FmHA 
1962-1.  A  Ust  wiU  be  maintained  in  the 
Management  Systems  Box  in  the 
MisceUaneous  division  in  accordance 
with  I  ig05.5(d)  of  Subpart  A  of  Part 


1905  of  this  chapter  (available  in  any 
FmHA  office).  The  list  will  include  die 
borrower's  name,  the  expiration  date  of 
the  form,  and  the  date  for  follow-up  by 
the  County  Supervisor. 

(7)  Verify  that  the  i^an  is  consistent 
with  the  applicable  highly  erodible  land 
and  wetland  conservation  requiiements 
of  Exhibit  M  of  Subpart  G  of  Part  1940  of 
this  chapter. 

(d)  DocumantaUoa  and  reviuon  of 
ptans.  (1)  Plans  will  be  documented  in 
sufficient  detail  to  adequately  reflect  the 
overall  condition  of  the  operation, 
including  the  borrower's  current 
fkiancial  condition.  The  borrower's 
projected  income  and  expenses  must  be 
based  on  A«  borrower's  proven  record 
of  prodaction  and  financJal 
management  For  existing^brmersr 
actual  production  and  financial  history 
for  the  past  5  yean  will  be  utilised  For 
those  with  less  than  a  5  year  history,  the 
appUcaat's  actual  production  history 
«^  be  used.  This  will  be  detennined  by 
the  actnal  yields  taken  from  the 
applicant's  reliable  records  or  the 
Agricnltiaal  Stabilization  and 
Conservation  Service  (ASCS)  "actual 
yields."  When  an  accurate  projection 
camiot  be  made  because  the  applicant's 
production  history  has  been  afiEected  by 
a  disastcv(s)  dedated  by  the  President 
or  designated  Iqr  the  Secretory  of 
Agrioiltuie,  County  average  yields  will 
be  used  for  the  disaster  yearfs).  If  the 
applicant's  disaster  year's(s')  yields  are 
less  than  the  County  average  yields. 
County  average  yields  will  be  used  for 
that  year(s).  If  County  average  yields 
are  not  available,  State  average  yields 
wiU  be  used.  For  beginning  farmers,  the 
County  Supervisor  will  consider  ASCS 
records.  Extension  Service  (ES)  data. 
County  averages.  State  averages,  or 
other  reliable  sources  of  data  to  develop 
the  projections. 

(2)  Unit  prices  for  all  agricultural 
commodities' produced  commercially  in 
each  State  %vill  be  established  on  a 
statewide  basis  by  aU  FmHA  State 
Directors  each  year,  and  published  in  a 
State  supplement  to  be  issued  annually 
to  comply  with  the  farm  planning 
season.  State  Directors  may  establish 
regional  unit  prices  for  different  regions 
of  a.State  when  there  are  transportation 
costs  and  odier  factors  that  establish  a 
regional  pattern  for  unit  prices  within 
the  State.  These  commodity  prices  will 
be  estabUshed  in  the  same  manner  as 
set  forth  in  S  1945.163  of  Subpart  D  of 
Part  1945  of  this  chapter,  by  everaging 
the  monthly  market  prioee  of  each 
commodity  for.  the  previous  12-month 
period.  The  monthly  average  market 
prices  will  be  provided  by  the  USDA 
National  Agrioiltural  Statistics  Service 


(NASS).  or  similar  State  or  Federal 
agency  or  body.  If  statewide  figures  are 
not  available,  the  State  Director  will 
consult  with  other  agricultural  agency 
representatives  and  agricultural  lenders 
in  the  local  area  before  estabUshing 
commodity  prices.  State  Directors  and 
Farmer  Program  Chiefs  in  adjoining 
states  will  consult  each  other  and  will 
resolve  any  difierences  before  releasing 
Aeir  established  commodity  price  lists. 
Farmers  who  have  proven  accurate 
records  to  support  a  premium  price  for  a 
commodity  and/or  contracts  with  well 
estabUshed  markets  will  be  allowed  to 
use  these  prices.  In  addition,  the 
supplement  required  in  this  section  for 
commodity  prices  will  also  contain  the  5 
year  history  of  disaster  declarati<Ru/ 
desi^Mtians  Cor  all  counties  in  the  State, 
indicating  the  type  of  disaster(8)  and 
incidence  period(s).  This  infonnation 
will  be  used  to  determine  whether  any 
particular  year(s)  should  be  consldeted 
as  a  diaaatM' year  for  the  appUcant 

(3)  Form  RnHA  1962-1  will  be  revised 
whenever  nM|ar  changes  (exaoiples  of 
major  changes  arc  FSieder  pig  to  sow 
operation,  cow/calf  to  feeder  steer 
operation,  dairy  to  rowcrop,  et&)  in  the 
borroww's  operation  occur  during  the 
year.  It  is  the  bomwer%  responsibility 
to  notify  FmHA  of  any  changes  which 
occur  and  the  County  Supervisor  will  lie 
responsiirfe  for  determining  if  die 
requested  diange  is  major  or  not  The 
Form  FteHA  1962-1  will  be  marked 
"Revision"  and  changes  noted  by 
crossing  out  any  original  estimates  and 
inserting  new  estimates  immediately 
above.  The  borrower  and  the  County 
Supervisor  will  initial  and  date  revisions 
to  die  Form  FmHA  1962-1.  Also,  if  die 
changes  would  result  in  a  major  change 
in  the  operation,  a  new  farm  plan  must 
be  developed.  If  the  borrower  and  the 
County  Supervisor  cannot  agree  on  a 
revision,  the  borrower  will  be  given  the 
opportunity  to  appeal  in  accordance 
with  Subpart  B  of  Part  1900  of  diis 
chapter.  The  notice  to  the  borrower 
must  identify  the  items  on  which  the 
County  Supervisor  and  the  borrower 
cannot  agree  and  must  explain  why  the 
County  Supervisor  does  not  agree  with 
the  borrower's  planned  use  of  proceeds. 
While  any  appeal  is  pending,  FmHA 
must  make  releases  whidi  would  be 
average  for  the  area  for  essential  family 
Uving  and  farm  operating  expenses. 
Those  borrowers  whose  requests  are  in 
excess  of  die  average  essential  family 
Uving  and/or  farm  operating  expenses 
must  provide  justification  in  writing 
which  will  be  documented  in  the  case 
file.  In  sddition,  FmHA  must  make 
releases  for  other  items  on  which  the 
borrower  and  the  County  Supervisor 


agree.  Alter  die  appeal  is  concluded  the 
County  Supervisor  and  borrower  will    . 
sign  a  Form  FmHA  1962-1  which 
compUes  with  the  hearing  (or  any 
review)  officer's  decision.  If  the 
borrower  refuses,  the  County  Supervisor 
wiU  give  the  borrower  a  copy  of  the 
form  and  will  explain  that  it  is 
considered  binding  by  FmHA. 
Borrowers  who  do  not  abide  by  the  form 
will  be  handled  under  S  1962.18  of 
Subpart  A  of  Part  1962  of  this  chapter.  If 
the  borrower  does  not  appeal,  the 
County  Supervisor  will  mail  the 
borrower  a  copy  of  the  completed  form 
along  with  a  cover  letter  explaining  that 
FmHA  considers  the  form  binding. 
(Revised  8-28-87,  PN  62.) 


S19MJS8 

(a)  Purpose.  AD  borrowers  engaged  in 
farming  must  maintain  and  use  farm 
records  whidi  alter  the  loan  is  made 
will  enable: 

(1)  Borrowers  to  make  management 
decisions  and  to  analyxe  their  farming 
operations. 

(2)  FmHA  to  determine  eUgibiUty  for 
loan  assistance,  to  analyze  borrowers' 
farming  operations,  and  to  determine 
whedier  borrowers  have  made  prudent 
management  decisions. 

(b)  ResponsibiHties.  (1)  Borrowers 
must  select  and  maintain  a 
recordkeeping  system  which  adequately 
meets  the  needs  of  their  farming 
operation  and  which  provides,  as  a 
minimum,  a  record  of  the  cash  receipts 
and  expenditures,  end  of  year  balance 
sheets,  and  an  income  statement. 
Borrowers  receiving  EM  loans  of 
$100,000  or  more  will  be  required  to  use 
a  recordkeeping  system  or  accounting 
service  which  provides,  as  a  minimum,  a 
monthly  cash  flow  statement  a  change 
in  financial  position  statement 
beginning  and  end  of  year  balance 
sheets,  and  an  income  statement.  Such 
borrowers  will  be  encouraged  to  use  a 
computer  recordkeeping  system  when 
available. 

(2)  County  Supervisors  wiU  determine 
whether  borrowers  have  sel^ted 
estabUshed  and  are  maintaining 
adequate  recordkeeping  systems.  Such 
systems  may  include  the  farm  record 
book  available  through  FmHA  (Form 
FmHA  432-1,  "Farm  Family  Record 
Book"),  other  record  books,  or  a  suitable 
system  offered  by  a  farm  management 
service.  State  Extension  Service,  or 
commercial  recordkeeping  or  accounting 
service,  which  is  acceptable  to  FmHA. 

(3)  Failure  of  a  borrower  to  maintain 
and  provide  adequate  records  to  FmHA 
wiU  be  cause  for  FmHA  to  reject  a 
borrower  for  further  financial 
assistance.  Borrowers  can  also  be 
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denied  loan  servicing  programs  if  the 
borrower  has  been  previously  advised 
on  how  to  keep  adequate  records.  The 
borrower's  case  file  will  document  that 
the  borrower  was  previously  advised  of 
the  record  keeping  requirements,    i     . 

§1»24.S9    Supervtoion. 

(a)  Purpose.  Supervision  will  be  given 
by  the  County  Supervisor  to  protect  the 
Government's  interest  and  to 
accomplish  the  purpose  of  the  loan. 

(b)  Responsibility  of  County 
Supervisor.  The  County  Supervisor  will 
determine  and  select  the  appropriate 
method  of  supervision  to  be  used  for 
each  borrower. 

(c)  Supervisory  methods.  Supervision 
may  be  given  through  farm  visits,  review 
of  farm  records,  collateral  inspections, 
meetings  with  borrowers  on  an 
individual  or  group  basis,  letters, 
telephone,  etc.  A  complete  record  of 
each  visit,  meeting,  or  other  contact  will 
be  made  in  the  case  file  running  record, 
underscoring  those  items  which  require 
follow-up  action.  The  record  must  state 
the  advice  that  was  given  and  any  ( 
problems  noted. 

(d)  Farm  visits.  A  nunimum  of  one 
visit  a  year  will  be  made  by  the  County 
Supervisor  to  borrowers  who  have  been 
indebted  for  less  than  one  full  crop  year, 
who  have  a  limited  resource  loan,  who 
have  been  sent  Exhibit  A  of  Subpart  S  of 
Part  1951  of  this  chapter  or  who  have 
had  their  loans  reamortized, 
rescheduled,  consolidated,  written  down 
and/or  deferred.  The  District  Director 
will  visit  a  sufficient  number  of 
borrowers  to  assure  that  the  cases  are 
being  properly  supervised.  In  cases 
involving  borrowers  with  RH  loans  on 
nonfarm  tracts,  periodic  inspections 
ordinarily  will  he  made  only  if 
foreclosiu^  action  is  likely  to  be  taken, 
the  property  has  been  abandoned,  or 
when  necessary  to  protect  the  interest  of 
the  Government. 

(1)  Visits  will  be  coordinated  with 
required  inspections  of  security. 

(2]  The  County  Supervisor  will  use  the 
foUowing  priorities  in  scheduling  routine 
visits: 

(i)  Borrowers  who  have  been  indebted 
less  than  one  full  crop  year  or  have  a 
limited  resource  loan. 

(ii)  Borrowers  who  have  been  sent 
Exhibit  A  of  Subpart  S  of  Part  1951  of 
this  chapter. 

(iii)  Borrowers  who  have  had  their 
loans  reamortized,  rescheduled, 
consolidated  and/or  deferred  or  had 
their  loans  restructured. 

(iv)  Borrowers  receiving  annual 
production-type  loans. 

(v)  Other  borrowers. 


91924.60    Analysis. 

(a)  Purpose  of  analyses.  Analyses  will 
develop  information  for  sound  lending 
and  supervisory  decisions  and  assist 
borrowers  in  utilizing  sound  business 
planning  and  management  practices. 
Specifically,  analyses  are  used  to: 

(1)  Show  the  operator  the  cost  or 
profit  of  a  management  decision.  These 
figures  can  then  be  used  to  make  other . 
management  decisions  that  will  increase 
the  efficiency  and/or  profitability  of  the 
operation. 

(2)  Assist  the  operator  in  determining 
whether  the  type  and  scope  of  the 
operation  are  practical  and  profitable. 

(3)  Determine  success  in  key 
management  practices  resulting  in  an 
improved  return;  or  revealing  a  decision 
that  reduces  net  dollar  retiun. 

(4)  Monitor  progress  of  borrowers  in 
achieving  long-range  goals  and  in 
graduating  to  other  credit. 

(5)  Help  the  County  Supervisor 
determine  how  much  individual 
supervision  will  be  required  for  each 
borrower.  The  analysis  will  also  help 
the  County  Supervisor  determine 
feasibility  of  continuing  with  a 
borrower. 

(6)  Help  the  borrower  and  the  County 
Supervisor  prepare  an  aimual  plan  of 
operation  for  the  next  crop  yean  and 
help  them  make  sound  management 
decisions. 

(b)  Items  considered  for  making  an 
analysis.  The  following  are  some  of  the 
items  that  should  be  considered  during 
an  analysis: 

(1)  Resources  available. 

(2)  Options  for  types  of  enterprises 
available  for  the  operation  such  com  v. 
soybeans,  selling  the  crop  v.  feeding  it  to 
livestock,  eta 

(3)  Comparison  of  the  production  of 
livestock,  livestock  products  or  crops  to 
past  production. 

(4)  The  production  of  this  fanning 
operation  as  compared  to  similar 
farming  operations. 

(5)  Financial  progress — increase  or 
decrease  of  debts  as  compared  to  the 
increase  or  decrease  of  assets. 

(6)  Cost  of  operating  expenses  as 
compared  to  previous  years  and  sinular 
farming  operations. 

(7)  Debt  repayment  as  compared  to 
money  available  to  pay  debts. 

(8)  Experience  and  ability  of  the 
borrower. 

(9)  Availability  and  cost  of  credit 

(c)  Responsibility  of  County 
Supervisor.  The  Coimty  Supervisor  will: 

(1)  Determine  the  date  and  place  of 
the  analysis,  and  schedule  the  analysis 
at  the  time  of  year  when  the  most 
effective  results  will  be  obtained. 

(2)  Assist  the  borrower  in  completing 
the  "actuar  columns  on  Forms  FmHA 


431-2  and  1962-1  and  in  completing 
Form  FmHA  431-2  for  the  next  year. 

(3)  Make  a  complete  entry  in  the  case 
file  running  record  of  the  items 
discussed  with  the  borrower  and  results 
and  agreements  reached  during  the 
analysis,  imderscoring  those  items 
requiring  follow-up  action. 

(4)  Record  the  results  on  Form  FmHA 
1960-12,  "Financial  Farm  Analysis 
Summary." 

(d)  Conducting  analysis.  An  analysis 
will  be  conducted  for  borrowers: 

(1)  Who  are  at  least  180  days 
delinquent. 

(2)  Who  are  experiencing  financial 
and/or  production  management 
problems. 

(3)  Who  are  reorganizing  or 
implementing  a  major  change  in 
operations  which  has  not  been 
completed. 

(4)  At  the  end  of  the  first  full  crop  year 
after  receiving  an  initial  loan  and  each 
year  thereafter,  until  the  County 
Supervisor  determines  the  borrower  is 
conducting  the  operation  satisfactorily. 

(5)  Who  have  been  granted  a  deferral. 

(6)  Who  have  limited  resource  loan(s). 

(7)  Who  have  softwood  timber  loan(s). 
(8J  Who  have  conservation  easements 

and/or  had  thair  loans  written  down. 

S  1924.61    Nonfarm  antwpris— . 

This  is  any  business  enterprise  which 
supplements  farm  income  by  providing 
goods  or  services  for  which  there  is  a 
need  and  a  reasonably  rehable  market 
The  same  general  policies  covered  in 
this  subpart  for  giving  management 
assistance  to  an  applicant  or  borrower 
on  farm  loans  will  be  followed  in 
dealing  with  an  applicant  or  borrower 
on  nonfarm  enterprise  loans.  The 
appropriate  plans  and  recerd  book  will 
be  used  for  the  nonfarm  enterprise. 
Forms  FmHA  431-4,  "Business  Analysis- 
Nonagricultiue  Enterprise,"  and  FmHA 
432-10,  "Business  and  Family  Record 
Book,"  available  at  most  FmHA  offices, 
can  be  used  for  these  purposes. 

{1924.62    Stat*  supptoflMfrts. 

State  supplements  will  be  issued  as 
necessary  to  implement  this  subpart  and 
assure  that  a  list  of  key  farm 
management  and  financial  management 
practices  is  established,  and  kept 
current  in  each  County  Office.  'The  State 
supplement  should  set  the  time  of  year 
for  conducting  analyses. 

M  1924.63-1924.70    [RMervMl] 

9  1924.71    PaMmiusnt  borronMrs. 

The  Finance  Office  will  send  each 
FmHA  County  Office  a  status  report  of 
farmer  program  borrower  accounts  as  of 
December  31,  each  year.  Farmer 
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Program  accounts  that  are  shown  as 
delinquent  on  the  December  31  report 
will  be  serviced  in  accordance  with 
Subpart  S  of  Part  1951  of  this  chapter. 

91924.72  [Raaarvad] 

9 1924.73  FoNowHip  supe^iriaory  aeUons 
by  Dislrlcl  DIractors  and  Stat*  Office  staff . 

(a)  Follow-up  by  the  District 
Directors.  The  District  Director  is 
responsible  for  seeing  that  the  county 
office  staff  correctly  conduct  analysis 
with  borrowers  listed  in  9  1924.60(d)  of 
this  subpart  in  an  elective  and  timely 
manner.  This  will  include  visits  to 
evaluate  a  sufficient  number  of  such 
cases  to  determine  what  further  training 
is  needed  by  the  County  Supervisor  in 
supervising  such  cases.  The  District 
Director  should  continue  follow-up 
actions  periodically  as  needed  to  obtain 
the  desired  results  in  each  county  office 
area.  Thq  District  Director  will  report  in 
writing  to  the  State  Director  any 
deficiencies  found  and  any  need  for 
additional  training. 

(b)  Follow-up  by  State  Office  staff. 
(1)  llie  State  Director  is  responsible  for 
seeing  that  the  special  actions 
prescribed  by  this  subpart  are  carried 
out  by  the  County  Supervisors  and 
District  Directors. 

(2)  Loan  chiefs  and  specialists  should 
review  a  representative  sample  of  cases 
of  those  borrowers  listed  in  §  1924.60(d) 
of  this  subpart  during  each  visit  to  a 
county  office  to  assure  that  a  thorough 
analysis  has  been  made,  that 
appropriate  action  has  been  taken,  and 
to  determine  what  further  training,  if 
any  is  needed  for  the  District  Director 
and  County  Supervisor. 

(3)  The  State  and/or  District  Offices 
should  personally  review  the  progress 
made  in  servicing  the  cases  of  those 
borrowers  listed  in  9  1924.60(d)  of  this 
subpart 

991924.74-1924.100    [Resarvad] 

Exhibit  A— Letter  To  Borrower 
ReganUng  Releases  of  Farm  Income  to 
Pay  Family  Living  and  Farm  Operating 
Expenses 

UNITED  STATE  DEPARTMENT  OF 
AGRICULTURE 

Farmers  Home  Administration 

(Insert  Address) 

(Date) 

(Borrower's  Name) 
(Address) 
Dear- 


Pub.  L 100-233  requires  the  Fanners  Home 
Administration  (FmHA)  to  notify  you  that 
you  are  entitled  to  have  FmH^  release 
proceeiis  from  the  sale  of  crops,  livestock  and 
poultry  products  and  other  property  regularly 
sold  in  operating  the  farm  so  that  you  can 


pay  essential  family  living  and  farm 
operating  expenses.  FmHA  must  also  release 
ASCS  and  CCC  payments  which  it  holds  as 
security  for  this  purpose.  The  releases  will 
continue  up  until  the  time  FmHA  accelerates 
your  sccount. 

To  provide  these  releases  to  you,  FmHA 
regulations  require  that  you  fill  out  Form 
FmHA  1962-1  to  explain  what  items  of  FmHA 
security  you  intend  to  sell  during  this  crop 
year.  Please  see  Attachment  1  of  this  letter 
for  an  explanation  of  this  form.  We  request 
that  you  contact  this  office  within  10  days  of 
when  you  receive  this  ietter  so  that  we  can 
complete  this  form  and  you  can  receive 
releases  on  a  timely  basis. 

Sincerely, 

• 

County  Supervisor 

Attachment 

FmHA  will  help  you  plan  how  to  use  the 
money  you  receive  when  you  sell  chattel 
property  which  is  under  lien  to  FmHA.  Once 
a  year,  you  will  be  asked  to  complete  a  form 
(Form  FmHA  1962-1)  which  will  show  what 
crops,  livestock  and  livestock  products  you 
plan  to  sell  the  approximate  prices  you 
expect  to  receive,  who  you  expect  will  buy 
your  farm  products  and  how  the  money  will 
be  used.  This  form  will  give  you  and  FmHA  a 
clear  idea  of  what  you  expect  from  your 
operation  and  how  you  plan  to  use  sales 
proceeds.  The  form  will  always  provide  for 
paying  essential  family  living  and  farm 
operating  expenses.  However,  FmHA  will 
determine  how  much  money  it  will  release 
from  your  crop  proceeds  in  accordance  with 
its  regulations.  This  will  depend  on  the  nature 
of  your  farming  operation. 

If  the  County  Supervisor  does  not  agree 
with  your  plan  for  using  sales  proceeds,  you 
will  receive  a  letter  which  explains  why  the 
County  Supervisor  does  not  agree  with  your 
plan  and  which  also  explains  how  you  may 
appeal  the  County  Supervisor's  decision. 
While  an  appeal  is  pending.  FmHA  will  allow 
sales  proceeds  to  be  used  to  pay  essential 
family  living  and  farm  operating  expenses. 
Once  a  plan  has  been  agreed  on,  FmHA 
expects  you  to  abide  by  the  plan  and  you  can 
expect  FmHA  to  abide  by  the  plan.  The  plan 
can  always  be  revised  or  changed,  as 
circumstances  require,  if  you  and  FmHA 
agree  to  the  changes. 

Some  borrowers  believe  or  have  heard  that 
the  Form  FmHA  1962-1  is  an  inflexible 
document  and  that  it  requires  a  borrower  to 
make  pro}ection8  which  are  too  detailed. 
That  is  not  true.  Plarmed  sales  can  he  listed 
by  month,  by  quarter  or  by  whatever  period 
suits  your  operation  the  best.  The  form  does 
not  have  to  be  completed  to  show  each 
individual  animal,  bushel,  bale,  etc.  The  form 
is  a  plan;  it  contains  only  projections.  We 
expect  you  to  base  your  projection  on  your 
past  performance,  but  we  know  that  you 
cannot  predict  exactly  how  many  bushels  per 
acre  you  will  harvest,  exactly  how  many 
animals  you  will  wean,  etc.  We  also  realize 
that  you  caimot  predict  prices  to  the  peimy. 
Sometimes  you  will  have  a  buyer  for  your 
products  who  is  not  listed  on  the  form.  All  we 
expect  you  to  do  is  be  as  accurate  as  you  can. 
Later,  if  the  plan  needs  to  be  changed,  you 
and  the  County  Supervisor  can  work  together 
to  revise  it  Many  revisions  can  be  agreed  on 


over  the  telephone  and  a  trip  to  the  County 
Office  is  not  always  needed.  You  are  not 
required  to  check  with  FmHA  before  making 
a  sale  just  l)ecau8e  the  price  you  expect  to 
receive  is  different  from  what  you  had 
planned  to  receive.  However,  a  difference  in 
price  might  require  your  plan  to  be  revised,  so 
FmHA  wants  to  be  told  about  the  difference 
after  the  sale  is  made.  You  are  expected  to 
check  with  FmHA  before  making  a  major 
change  in  your  operation  or  before  using  sale 
proceeds  in  a  way  different  than  you  had 
planned,  so  that  your  plan  can  be  revised.  If 
at  all  possible.  You  should  let  FmHA  know  if 
you  are  going  to  sell  to  a  buyer  who  is  not 
listed  on  the  form. 

PART  1941— OPERATING  LOANS 

15.  The  authority  citation  for  Part  1941 
reads  as  follows: 

Authority:  7  U.S.C.  1989;  5  U.S.C.  901;  7  CFR 
2.23;  7  CFR  2.70. 

16.  Sections  1941.1  through  1941.50  are 
revised  and  Exhibit  C  is  added  to  read 
as  follows: 

Sul>part  A— Operating  Loan  PoNcies, 
Procaduraa,  and  Auttrarlzations 

1941.1  Introduction. 

1941.2  Objectives. 

1941.3  Management  assistance. 

1941.4  Definitions. 

1941.5  [Reserved] 

1941.6  Credit  elsewhere. 
1941.7-1941.10    [Reserved] 

1941.11  Applications. 

1941.12  Eligibility  requirements. 

1941.13  Rural  youth. 

1941.14  Annual  production  loans  to 
delinquent  borrowers. 

1941.15  (Reserved] 

1941.16  Loan  purposes. 

1941.17  Loan  limitations. 

1941.18  Rates  and  terms. 

1941.19  Security. 
1941.20-1941.22    (Reserved] 

1941.23  General  provisions. 

1941.24  [Reserved]  . 

1941.25  Appraisals. 
1941.28-1941.28    (Reserved] 

1941.29  Relationship  between  FmHA  loans, 
insured  and  guaranteed. 

1941.30  Committee  certification. 

1941.31  [Reserved] 

1941.32  Loan  docket  processing. 

1941.33  Loan  approval  or  disapproval 

1941.34  [Reserved] 

1941.35  Actions  after  loan  approval. 
1941.36-1941.37    [Reserved] 
1941.38    Loan  closing. 
1941.39-1941.41    [Reserved] 
1941.42    Loan  servicing. 
1941.43-1941.49    [Reserved] 
1941.50    State  supplements. 
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Exhibit  C— CooboOfld  Substanoei 

Subpart  A— Operating  Loan  PoOciee, 
Procedures,  and  Authorizations 

§  1M1.1     ifllfOdUCtlCNL 

This  subpart  contains  regulations  for 
maldng  initial  and  subsequent  insured 
Operating  (OL)  and  Youth  (OL-Y)  loans. 
OL  loans  may  be  made  to  eligible 
farmers  and  ranchers  and  farm 
cooperatives,  private  domestic 
corporations,  partnerships,  and  joint 
operations  that  will  manage  and  operate 
not  larger  than  family  farms.  Youth 
loans  may  be  made  to  rural  youth  to 
conduct  modest  projects  in  connection 
with  their  participation  in  4-H,  Futiu-e 
Farmers  of  America,  and  similar 
organizations.  It  is  the  policy  of  Farmers 
Home  Administration  (FmHA)  to  make 
loans  to  any  qualified  applicant  without 
regard  to  race,  cplor,  religion,  sex. 
national  origin,  marital  status,  age  or 
physical/mental  handicap  provided  the 
applicant  can  execute  a  legal  contract 
See  Exhibit  A  of  Subpart  A  of  Part  1943 
of  this  chapter  for  making  OL  loans  to 
entrymen  on  unpatented  public  lands. 

S  1941.2    ObfMttvsa.  i 

The  basic  objective  of  the  OL  loan 
program  is  to  provide  credit  and 
management  assistance  to  farmers, 
ranchers,  and  rural  youth  to  become 
operators  of  family-sized  farms  or 
continue  such  operations  when  credit  is 
not  available  elsewhere.  FmHA 
assistance  enables  family-farm 
operators  to  use  their  land,  labor  and 
other  resources  and  to  improve  their 
living  and  Hnancial  conditions  so  that 
they  can  obtain  credit  elsewhere. : 


S1M1.3 

As  provided  in  Subpart  B  of  Part  1924 
of  this  chapter,  management  assistance 
will  be  provided  to  all  borrowers  to  the 
extent  necessary  to  achieve  the 
objectives  of  the  loan.  | 

§1*41.4    DefWttona. 

As  used  in  this  subpart,  the  following 
definitions  apply: 

Approval  official.  A  field  official  w^o 
has  been  delegated  loan  and  grant 
approval  authorities  within  applicable 
loan  programs,  subject  to  the  dollar 
limitation  contained  in  Tables  available 
in  any  FmHA  office. 

Borrower.  When  a  loan  is  made  to  an 
individual,  the  individual  is  the 
borrower.  When  a  loan  is  made  to  an 
entity,  the  corporation,  cooperative, 
partnership  or  joint  operation  is  the 
borrower. 

Cooperative.  An  entity  which  has 
farming  as  its  purpose  and  whose 
members  have  agreed  to  share  the 
profits  of  the  farming  enterprise.  The 


entity  must  be  recognized  as  a  farm 
cooperative  by  the  laws  of  the  State(s) 
in  which  the  entity  will  operate  a  fann. 

Corporation.  For  the  purpose  of  this 
regulation,  a  private  domestic 
corporation  created  and  organized 
under  the  laws  of  the  State(s)  in  which 
the  entity  will  operate  a  fann. 

Family  farm.  A  farm  which: 

(a)  Produces  agricultural  commodities 
for  sale  in  sufficient  quantities  so  that  it 
is  recognized  in  the  community  as  a 
farm  rather  than  a  rural  residence. 

(b)  Provides  enough  agricultural 
income  by  itself,  including  rented  land, 
or  together  with  any  other  dependable 
income  to  enable  the  borrower  to: 

(1)  Pay  necessary  family  and 
operating  expenses; 

(2)  Maintain  essential  chattel  and  real 
property:  and 

(3)  Pay  debts. 

(c)  Is  managed  by: 

(1)  The  borrower  when  a  loan  is  made 
to  an  individual. 

(2)  The  members  stockholders, 
partners,  or  joint  operators  responsible 
for  operating  the  farm  when  a  loan  is 
made  to  a  cooperative,  corporation, 
partnership,  or  joint  operation. 

(d}  Has  a  sul»tantial  amount  of  the 
labor  requirements  for  the  farm  and 
nonfarm  enterprise  provided  by: 

(1)  The  borrower  and  any  family  for  a 
loan  made  to  an  individual. 

(2)  The  members,  stockholders, 
partners,  or  joint  operators  responsible 
for  operating  the  farm,  along  wid>  the 
families  of  these  individuals,  for  a  loan 
made  to  a  cooperative,  corporation, 
partnership,  or  joint  operation. 

(e)  May  use  a  reasonable  amount  of 
full-time  hired  labor  and  seasonal  labor 
during  peakload  periods. 

Farm.  A  tract  or  tracts  of  land, 
improvements,  and  other  appurtenances 
considered  to  be  farm  property  which  is 
used  or  will  be  used  in  the  production  of 
crops  or  livestock,  including  the 
production  of  fish  under  controlled 
conditions,  for  sale  in  sufficient 
quantities  so  that  the  property  is 
recognized  as  a  farm  rather  than  a  rural 
residence.  The  term  "farm"  also 
includes  any  such  land  and 
improvements  and  facilities  used  in  a 
nonfarm  enterprise.  It  may  also  include 
a  residence  which,  although  physically 
separate  from  the  farm  acreage,  is 
ordinarily  treated  as  part  of  ^  farm  in 
the  local  community. 

Feasible  plan.  A  feasible  plan  must 
indicate  that  all  of  the  anticipated  cash 
farm  and  non-farm  income  equals  or 
exceeds  all  the  anticipated  cash 
outflows  for  the  planned  period.  A 
feasible  plan  must  show  that  a  borrower 
will  at  least  be  able  to: 


(a)  Pay  all  operating  expenses  and  all 
taxes  which  are  due  during  the 
projected  farm  budget  period. 

(b)  Meet  necessary  payments  on  all 
debts,  except  as  provided  in  §  1941.14  of 
Subpart  A  of  Part  1941  of  this  chapter, 
for  annual  production  loans  made  to 
delinqutot  bonttwers. 

(c)  Provide  a  reserve  that  will  allow, 
for  risk  and  uncertainties  associated 
with  the  farming  operation. 

(d)  Provide  an  average  standard  of 
living  for  the  family  members  of  an 
individual  borrower  or  a  wage  for  an 
average  standard  of  living  for  the  farm 
operator  in  the  case  of  a  cooperative, 
corporation,  partnership,  or  joint 
operation  borrower.  Family  members 
include  the  individual  borrower  or  farm 
operator  in  the  case  of  an  entity,  and  the 
immediate  members  of  the  family  who 
reside  in  the  same  household.  The  State 
Director  will  consult  with  the  State  Land 
Grant  College  including  1880  Land  Grant 
College  or  State  Agricultural  College  to 
establish  average  »mily  living  expenses 
for  farm  families  with  adjustment 
factors  for  family-size.  The  State 
Director  will  establish,  either  on  a  State- 
wide basis  at  regional  basis.  State 
supplement  to  be  issued  annually  to 
comply  with  the  farm  planning  season 
outliiaiiag  acceptable  family  living 
expeoam.  Those  applicants  who 
indicate  their  living  expenses  are  in 
excess  or  significanUy  below  this 
established  level  must  provide 
justification  which  will  be  documented 
in  the  running  record.  The  State-wide  or 
regional  figures  are  advisory  only.  They 
are  not  intended  to  be  basis  for  a  claim 
of  entitlement  that  FmHA  must  release 
the  amount  established  on  an  annual 
basis  from  crop  proceeds  which  it  has  a 
lien  on. 

Fiah.  Any  aquatic  gilled  animal 
commonly  known  as  "fish."  as  well  as 
mollusks  or  crustaceans  (or  other 
invertebrates]  produced  under 
controlled  conditions  (that  is.  feeding, 
tending,  harvesting,  and  such  other 
activities  as  are  necessary  to  propieriy 
raise  and  market  the  products]  in  ponds, 
lakes,  streams,  or  similar  holding  areas. 

Joint  operation.  Individuals  that  have 
agreed  to  operate  a  farm  or  farms 
together  as  a  business  unit.  The  real  and 
personal  property  is  owned  separately 
or  jointly  by  the  individuals.  A  husband 
and  wife  who  want  to  apply  for  a  loan 
together  will  be  considered  a  joint 
operation. 

Limited  resources  applicant.  An 
applicant  who  is  a  farmer  or  rancher 
and  is  an  operator  of  a  small  or  family  ' 
farm  (a  small  ferm  is  a  marginal  family 
farm)  including  a  new  operator,  with  a 
low  income  who  demonstrates  a  need  to 


maximize  farm  or  ranch  income.  A 
limited  resource  applicant  must  meet  the 
eligibility  requirements  for  a  farm- 
ownership  or  operating  loan  but,  due  to 
low  income,  cannot  pay  the  regular 
interest  rate  on  such  loans.  Due  to  the 
complex  nature  of  the  problems  facing 
this  applicant,  special  help  will  be 
needed  and  more  supervisory  assistance 
will  be  required  to  assure  reasonable 
prospects  for  success.  The  applicant 
may  face  such  problems  as 
underdeveloped  managerial  ability, 
limited  education,  low-producing  farm 
due  to  lack  of  development  or  improved 
production  practices  and  other  related 
factors.  The  applicant  will  not  have  nor 
expect  to  obtain,  without  the  special 
help  and  a  low-interest  loan,  the  income 
needed  to  have  a  reasonable  standard  of 
living  when  compared  to  other  residents 
of  the  community.  (For  limited  resource 
loans  to  applicants  with  small  farm 
enterprises  in  AL,  FL,  GA,  LA,  MS,  MO, 
and  SC,  refer  to  Exhibit  B  of  this 
subpart.) 

Majority  interest.  Any  individual  or  a 
combination  of  individuals  owning  more 
than  a  50  percent  interest  in  a 
cooperative,  corporation,  joint 
operation,  or  partnership. 

Nonfarm  enterprise.  Any  nonfarm 
business  enterprise,  including 
recreation,  which  is  closely  associated 
with  the  farm  operation  and  located  on 
or  adjacent  to  the  farm  and  provides 
income  to  supplement  farm  income.  The 
business  must  provide  goods  or  services 
for  which  there  is  a  need  and  a 
reasonably  reliable  market.  This  may 
include,  but  is  not  limited  to,  such 
enterprises  as  raising  earthworms, 
exotic  birds,  tropical  fish,  dogs,  and 
horses  for  nonfarm  purposes,  welding 
shops,  roadside  stands,  boarding  horses 
and  riding  stables. 

Partnership.  An  entity  consisting  of 
individuals  who  have  agreed  to  operate 
a  facm.  This  entity  must  be  recognized 
as  a  partnership  by  the  laws  of  the 
State(s)  in  which  the  partnership  will 
operate  a  farm  and  must  be  authorized 
to  own  both  real  and  personal  property 
and  to  incur  debt  in  its  own  name. 

Recreation  enterprise.  An  outdoor 
enterprise  which  generates  income  and 
supplements  or  supplants  farm  or  ranch 
income. 

Related  by  blood  or  marriage.  As 
used  in  this  subpart,  individuals  who  are 
connected  to  one  another  as  husband, 
wife,  parent,  child,  brother,  or  sister. 

Rural  youth.  A  person  who  has 
reached  the  age  of  10  but  has  not 
reached  the  age  of  21  and  does  not 
reside  in  any  city  or  town  with  a 
population  of  more  than  10,000 
inhabitants. 


Rural  youth  projects.  Modest  projects 
initiated,  developed,  and  carried  out  by 
rural  youths  participating  in  4-H  or 
Futire  Farmers  of  America,  or  similar 
organizations.  Projects  must  produce 
enough  income  to  meet  expenses  and 
debt  repayment. 

Security.  Property  of  any  kind  subject 
to  a  real  or  personal  property  lien.  Any 
reference  to  collateral  or  security 
property  shall  be  considered  a  reference 
to  the  term  "security." 

State  or  United  States.  The  United 
States  itself,  any  of  the  fifty  States,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  of  the  United  States, 
Guam,  American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

S1941.S    [Reserved] 

§1941.6    Credtt  elsewhere. 

The  applicant  shall  certify  in  writing 
on  the  appropriate  forms,  and  the 
County  Supervisor  shall  verify,  that 
adequate  credit  is  not  available,  with  or 
without  a  guarantee  or  subordination  to 
finance  the  applicant's  actual  needs  at 
reasonable  rates  and  terms,  taking  into 
consideration  prevailing  private  and 
cooperative  rates  and  terms  in  the 
community  in  or  near  where  the 
applicant  resides  for  loans  for  similar 
purposes  and  periods  of  time. 

(a)  When,  based  on  the  County 
Supervisor's  knowledge  of  other  lender 
programs,  the  review  of  the  application 
indicates  there  is  no  possibility  for  the 
applicant  to  obtain  the  credit  needed 
from  other  lender(s],  this  conclusion  and 
the  basis  for  it  will  be  recorded  in  the 
running  record  and  further  checks  will 
not  be  necessary. 

(b)  If  the  County  Supervisor  questions 
whether  the  applicant  is  unable  to 
obtain  the  credit  needed  from  other 
agricultural  lenders  in  the  area,  such 
lenders  will  be  contacted  and  the 
findings  recorded  in  the  rurming  record. 

(c)  If  the  County  Supervisor  receives 
letters  or  other  written  evidence  from  a 
lender(s]  indicating  that  the  applicant  is 
unable  to  obtain  satisfactory  credit,  this 
will  be  included  in  the  loan  docket. 

(d)  If  the  applicant  cannot  qualify  for 
the  needed  credit  ttom  the  lender(8) 
contacted,  but  one  or  more  of  them  has 
indicated  they  would  provide  credit  with 
an  FmHA  guarantee,  or  the  County 
Supervisor  determines  that  the  applicant 
can  obtain  a  guaranteed  loan,  the 
applicant  will  be  advised  to  file  an 
application  with  that  lender(s],  so  that  a 
guaranteed  OL  request  can  be  processed 
by  the  lender(s]  for  consideration  by 
FmHA. 

(e)  Property  and  interest  in  property 
owned  and  income  received  by  an 


individual  applicant;  a  cooperative  and 
its  members,  as  individuals;  a 
corporation  and  its  stockholders,  as 
individuals;  a  partnership  and  its 
partners,  as  individuals;  and  a  joint 
operation  and  its  joint  operator  as 
individuals  will  be  considered  and  used 
by  an  applicant  in  obtaining  credit  from 
other  sources. 

(f)  Applicants  and  borrowers  will  be 
encouraged  to  supplement  operating 
loans  with  credit  from  other  credit 
sources  to  the  extent  economically 
feasible  and  in  accordance  with  sound 
financial  management  practices. 

§§1941.7-1941.10    [Reserved] 

§1941.11    AppNcstions. 

Applications  will  be  received  and 
processed  as  provided  in  Subpart  A  of 
Part  1910  of  this  chapter,  with 
consideration  given  to  the  requirements 
in  Exhibit  M  of  Subpart  G  of  Part  1940  of 
this  chapter. 

§1941.12    ENgtbHity  requirement*. 

In  accordance  with  the  Food  Security 
Act  of  1985  (Pub.  L  99-198),  after 
December  23, 1985,  if  an  individual  or 
any  member,  stockholder,  partner,  or 
joint  operator  of  an  entity  is  convicted 
under  Federal  or  State  law  of  planting, 
cultivating,  growing,  producing, 
harvesting,  or  storing  a  controlled 
substance  (see  21  CFR  Part  1308,  which 
is  Exhibit  C  to  Subpart  A  of  Part  1941  of 
this  chapter  and  is  available  in  any 
FmHA  office,  for  the  definition  of 
"controlled  substance")  prior  to  loan 
approval  in  any  crop  year,  the  individual 
or  entity  shall  be  ineligible  for  a  loan  for 
the  crop  year  in  which  the  individual  or 
member,  stockholder,  partiier,  or  joint 
operator  of  the  entity  was  convicted  and 
the  four  succeeding  crop  years. 
Applicants  will  attest  on  Form  FmliA 
410-1,  "Application  for  FmHA  Services," 
that  as  individuals  or  that  its  members, 
if  an  entity,  have  not  been  convicted  of 
such  crime  after  December  23, 1985.  A 
decision  to  reject  an  application  for  this 
reason  is  not  appealable.  In  addition, 
the  following  requirements  must  be  met: 

(a)  An  individual  must: 

(1)  Be  a  citizen  of  the  United  States 
(see  S  1941.4  of  this  subpart  for  the 
definition  of  "United  States")  or  an  alien 
lawfully  admitted  to  the  United  States 
for  permanent  residence  under  the 
Immigration  and  Nationality  Act.  Aliens 
must  provide  Forms  1-151  or  1-551, 
"Alien  Registration  Receipt  Card." 
Indefinite  parolees  are  not  eligible.  If  the 
authenticity  of  the  information  shown 
on  the  alien's  identification  document  is 
questioned,  the  County  Supervisor  may 
request  the  Immigration  and 
Natiu-alization  Service  (INS)  to  verify 
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the  inf(Rination  appeariag  on  the  alien'* 
identification  card  by  completing  INS 
Form  G-641,  "Application  for     j 
Verification  of  Infonnation  from 
Immigration  and  Naturalization    - 
Records,"  obtainable  horn  the  nearest 
INS  Oisbict  (See  Exhibit  B  of  Subpart  A 
of  Part  1944  of  this  chapter.]  Mail  the 
completed  form  to  INS.  The  payment  of 
a  service  fee  by  FmHA  to  INS  is  waived 
by  inserting  in  the  upper  right  hand 
comer  of  INS  Form  G^-641.  the  foliowing: 
"INTERAGENCY  LAW  , 

ENFORCEMENT  REQUEST*.     ' 

(2)  Possess  the  legal  capacity  to  incur 
the  obligations  of  the  loan. 

(3)  Except  for  youth  loans,  have 
sufficient  applicable  training  or  farming 
experience  in  managing  and  operating  a 
farm  or  ranch  (within  1  of  the  past  5 
years)  which  indicates  the  managerial 
ability  necessary  to  assure  reasonable 
prospects  of  success  in  the  proposed 
plan  of  operation. 

(4)  Have  the  character  (emphasizing 
crecht  history,  past  record  of  debt 
repayment  amd  reliability),  and  industry 
to  carry  out  the  proposed  operation. 

(5)  HonesUy  try  to  carry  out  the 
conditions  and  terms  of  the  loan. 

(6)  Be  unable  to  obtam  sufficient 
credit  elsewhere  to  fmnrtr^  actual  needs 
at  reasonable  rates  and  terms,  taking 
into  consideration  prevailing  private 
and  cooperative  rates  and  terms  in  the 
community  in  or  near  wrfaicfa  the 
applicant  resides  for  loans  for  similar 
purposes  and  periods  of  time. 

(7)  Except  for  youth  loans,  be  the 
owneroperator  or  tenant-operator  of 
not  larger  than  a  family  farm  after  the 
loan  is  dosed.  In  the  case  of  a  limited 
resource  applicant  see  i  19414  of  this 
subpart 

fb)  A  cooperative,  corporation. 
partnership,  or  Joint  operation  nuiaL 

(1)  Be  unable  to  obtain  sufficient 
credit  elsewhere  to  finance  actual  needs 
at  reasonable  rates  and  terms,  taking 
into  account  prevailing  private  and 
cooperative  rates  and  terms  in  or  near  • 
the  community  for  loans  for  similar 
purposes  and  periods  of  time.  This 
applies  to  the  entity  and  aZ/  of  its 
members,  stockholders,  partners,  or 
joint  operators,  as  individuals. 

(2)  Be  controlled  by  fanners  or 
ranchers  engaged  primarily  and  directly 
in  farming  or  ranching  in  the  United 
States,  after  the  loan  is  made. 

(3]  Be  the  owner-operator  or  tenant- 
operator  of  not  larger  than  a  family  farm 
after  the  loan  is  closed. 

(4)  Consist  of  members,  stockholders, 
partners  or  joint  operators  who  are 
individuals  and  not  cooperative{s), 
corporation(s),  partnershipis],  or  Joint 
operation(s). 


(5)  If  the  members,  stockholders, 
partners,  or  joint  operators  holding  a 
majority  interest  are  related  by  Mood  or 
marriage,  they  must  meet  the  following 
requirements: 

(i)  They  must  be  citizens  of  the  United 
States  (see  S  1941.4  of  this  subpart  for 
the  definition  of  "United  Stetes")  or 
aliens  lawfiilly  admitted  to  the  United 
States  for  permanent  residence  under 
the  Immigrstion  and  Nationality  Act 
Aliens  must  provide  Forms  1-151  or  I- 
551.  "Alien  Registration  Receipt  Card." 
Indefinite  parolees  are  not  eli^^ble.  If  the 
authenticity  of  the  information  shown  of 
the  ahen's  identification  document  is 
questioned,  the  County  Supervisor  may 
request  the  Immigration  and 
Natiu-alization  Service  (INS)  to  verify 
the  information  appearing  on  the  alien's 
identification  card  by  completing  INS 
Form  G-641,  "Apphcation  for 
Verification  of  Information  &t)m 
Immigration  and  Naturalization 
Records,"  obtainable  from  the  nearest 
INS  District.  (See  Exhibit  B  of  Subpart  A 
of  Part  1944  of  this  chapter.)  Mail  the 
completed  form  to  INS.  The  payment  of 
a  service  fee  by  PtaiHA  to  INS  is  waived 
by  inserting  in  the  upper  right  hand 
comer  of  the  INS  Form  G-641,  the 
following:  "INTERAGENCY  LAW 
ENFORCEMENT  REQUEST'. 

(ii)  They  must  have  sufficient 
applicable  training  or  farming 
experience  in  managing  and  operating  a 
farm  or  ranch  (within  1  of  the  past  5 
years)  which  indicates  the  managerial 
ability  necessary  to  assure  reasonable 
prospects  of  success  in  the  proposed 
plan  of  operation. 

(iii)  Tfa«y  and  ttie  entity  itself  must 
have  the  diaracter  (emjriiasizing  credit 
history,  past  record  of  debt  repayment 
and  reliability],  and  industry  to  carry 
out  theproposed  operation. 

(iv)  They  and  the  entity  itself  will 
honestly  try  to  carry  out  ihe  condition 
and  terms  of  the  loan. 

(v)  At  least  one  member,  stockholder, 
partner,  or  joint  operator  must  operate 
the  family  farm. 

(vi)  The  entity  must  operate  the  farm 
and  be  authorized  to  do  so  in  the 
State{s)  in  which  the  farm  is  located. 

(6)  If  the  members,  stockholders, 
partners,  or  joint  operators  holding  a 
majority  interest  are  not  related  by 
blood  or  marriage: 

(i)  The  requirements  of  paragraphs 
(b)(5)  (i)  tfaroogh  (iv)  and  (vi)  of  this 
section  must  be  met 

(ii)  They  and  the  entity  itself  must 
operate  the  family  farm. 

(7)  If  applying  as  a  limited  resource 
applicant »»  defined  in  i  1941.40)  of 
this  subpart      ^ 

(i)  The  requir&nents  of  paragraphs 
(b)(5]  (i)  through  (iv)  and  (vi)  of  this 


secti(n  must  be  met  by  the  entity  and  all 
its  members,  stockhoideis,  partners,  or 
joint  operators. 

(ii)  "The  entity  and  all  the  members, 
stockholders,  partners,  or  joint  operators 
most  own  or  operate  a  small  or  family 
farm  and  at  least  one  member, 
stockholder,  partner,  or  joint  operator 
must  opaate  the  farm. 

(8)  If  each  member's,  partner's, 
stoddiolder's,  or  joint  operator's 
ownership  interest  does  not  exceed  the 
family  farm  definition  limits,  their 
collective  interests  can  exceed  the 
family  farm  definition  limits  only  i£ 

(i)  All  of  die  members  of  tiie  entity  are 
related  by  blood  or  marriage. 
~-  (U)  All  of  the  members  are  or  will  be 
operators  of  the  entity,  and 

(iii)  The  majority  interest  holders  of 
the  entity  meet  the  requirements  of 
paragraphs  (b)(5)  (i)  through  (iv)  and  (vi) 
of  this  section. 

91M1.13    Rural  youHt 

If  otherwise  eligible,  a  rural  youth 
who  applies  for  an  (X.  loan  must  be 
reoMnmended  by  a  project  advisor  such 
as  a  4-H  dub  advisor,  vocational 
teacher,  home  economics  teacher, 
county  extension  agent  or  other 
organizational  sponsor  or  advisor.  In 
addition,  a  youth  who  has  not  reached 
the  age  of  majority  under  Stete  law  must 
obtain  ■  written  recommendation  from  a 
parent  or  guardian.  All 
recommendations  will  be  filed  with  the 
application  in  the  borrower  case  file. 

§1941.14   Annual  producttonloMs  to 
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Delinquent  borrowers  who  otherwise 
meet  the  eligibility  requirements  in 
S  1941.12  of  this  subpart  whose 
accounte  have  not  been  accelerated  by 
FmHA,  and  who  cannot  be  assisted 
after  considering  all  servidng  options  in 
Subpart  S  of  Part  1951  of  this  chapter, 
induding  distressed  Farmer  Program 
loans  for  softwood  timber  production  in 
applicable  areas,  may  qualify  for  annual 
production  loans  under  this  section  or 
subordinations  under  Subpart  A  of  Part 
1962  and  Part  1965  of  this  chapter,  when 
the  conditions  in  paragraph  (a)  of  this 
section  are  met 

(a)  Such  delinquent  borrowers  must 
apply  for  assistance  and  must  meet  all 
of  the  following  conditions  before  their 
loan  is  approved: 

(1)  The  borrower  has  acted  in  good 
faith  by  demonstrating  sincerity  and 
honesty  in  meeting  all  agreements  and 
promises  made  with  and  to  the  FmHA. 

(2)  The  borrower  has  been  unable  to 
pay  accounts  as  scheduled  due  to: 

(i)  Reduction  in  essential  income  from 
a  non-farm  job.  e.g..  unemployment  or 


underemplosrment  of  the  borrower^ 
operator  or  spouse,  caused  by 
circumstances  beyond  die  borrower's 
control;  or 

(ii)  Reduction  in  income  caused  by 
illness,  injury  or  death  of  an  individual 
borrower;  or,  in  the  case  of  an  entity 
borrower,  the  stockholder,  member,  joint 
operator  or  partner  who  operates  the 
farm;  or 

(iii)  Reduction  in  income  caused  by 
natural  disaster(s).  an  outbreak  of 
uncontrollable  disease,  and/or 
uncontrollable  insect  damage,  which 
caused  severe  loss  of  agricultural 
production  that  reduced  the  repayment 
ability  of  the  borrower  to  the  degree  that 
scheduled  payments  could  not  be  met 

(3)  The  borrower  has  applied  the 
improvements  and  key  management 
practices  spelled  out  in  Item  D  of  Form 
FmHA  431-2.  "Farm  and  Home  Wan."  or 
in  any  other  accepteble  farm  plan  of 
operation. 

(4)  The  borrower  has  properly 
maintained  chattel  and  real  estate 
security,  and  properly  accounted  for  the 
sale  of  security,  including  crops, 
livestock  and  livestock  production. 

(5)  A  farm  plan  of  operation  projecting 
realistic  production,  commodity  prices, 
family  living  expenses,  and  operating 
expenses,  is  developed:  the  proposed 
cash  flow  projection  shows  that  all 
operating  expenses,  reasonable  family 
living  expenses,  and  principal  and 
accruing  interest  on  all  production  loans 
and  supplier  credit  for  die  production 
and  marketing  cycle  can  be  repaid  from 
the  planned  income.  Borrowers  will  not 
be  required  to  show  that  they  can  pay 
any  prindpal  or  interest  on  other  debts 
outstandiiig. 

(6)  Non-disturbance  agreements  will 
be  obtained,  for  the  term  of  the  FmHA 
annual  production  loan  being  made, 
from  all  creditors  to  whom  the  applicant 
is  indebted  when  repayment  of  the 
indebtedness  is  behind  schedule  and 
will  remain  so  at  the  time  the  FmHA 
loan  is  approved. 

(b)  Loan  funds  will  be  used  to  pay 
annual  operating  and  family  living 
expenses  only,  as  further  explained  in 
§  1941.16  of  this  subpart 

(c)  If  the  borrower  is  eligible  for 
assistance  under  this  section,  follow  the 
procedures  in  S  1941.33(b)  of  this 
subpart 

(d)  If  the  borrower  is  not  eligible  for 
assistance  under  this  section,  the 
County  Supervisor  will  so  inform  the 
borrower  in  accordance  with 

§  1941.33(c)  of  this  subpart 

(e)  Fcmn  FmHA  1941-1.  "Criteria  for 
Continuing  Assistance  to  Delinquent 
Borrowera."  is  used  to  document  the 
basis  for  continued  assistence.  The 
County  Supervisor  will  date  and  sign  the 


form  and  place  it  in  position  number 
three  of  the  case  file.  At  loan  closing,  or 
at  the  time  of  approval  of  a 
subordination,  the  County  Supervisor 
will  advise  borrowers,  by  FmHA  Form 
Letter  1941-A-l,  "Advice  to  Borrower  of 
Financial  Condition,"  of  their  serious 
financial  conditions;  the  importance  of 
carrying  out  the  plan,  as  developed,  for 
the  production  and  maiketing  cyde 
being  financed;  and  that  FmHA  is 
continuing  to  provide  assistance  for 
their  operations  only  on  a  year-to-year 
basis.  Borrowers  will  be  further  advised 
that  their  farming  operations  will  be 
evaluated  at  the  end  of  the  production 
season  and  a  decision  will  be  made,  at 
that  time,  whether  FmHA  will  consider 
assistance  for  another  year  to  continue 
their  operations.  The  County  Supervisor 
will  answer  any  que8tion(s)  a  borrower 
has  concerning  the  letter  and  explain  its 
purpose.  FmHA  Form  Letter  1941-A-l 
will  be  signed  and  dated  by  the  County 
Supervisor  and  the  borrower(s)  at  loan 
closing  or  at  the  time  of  approval  of  a 
subordination.  A  copy  will  be  given  to 
the  borrower,  and  the  original  will  be 
retained  in  the  case  file  to  acknowledge 
the  borrower's  receipt  of  the  letter. 

S  1941.15   Cnsservdl 

S  1941.16    Loan  purposM. 

Except  for  entity  borrowers.  10 
percent  or  $5,000,  whichever  is  less,  of 
any  OL  loan  will  be  placed  in  a  non- 
supervised  bank  account  of  the 
borrower's  choosing  at  loan  closing. 
These  funds  will  be  used  at  the 
borrower's  discretion  for  family  living 
needs  or  other  purposes  agreed  upon  in 
the  farm  plan(8)  of  operation.  Loans  may 
be  made  for  farm,  forestry,  recreation, 
and  nonfarm  enterprises  or  modest  rural 
youth  projects  for  die  following 
purposes,  when  such  purposes  are 
essential  to  the  operation: 

(a)  Purchase  of  farm  machinery  and 
equipment  livestock,  poultry,  fur 
bearing  and  other  farm  animals,  fish, 
poultry,  bees,  tools,  and  inventories,  or 
to  purchase  an  individual's  undivided 
interest  in  such  items. 

(b)  Payment  of  aimual  operating 
expenses. 

(c)  Payment  of  family  living  expenses. 

(d)  Refinancing  debts  incurred  for  any 
authorized  operating  loan  purpose  other 
than  FmHA  debts. 

(e)  Purchase  of  membership  and  stock 
in  a  farm  purchasing,  marketing,  or 
service-type  cooperative  assodation, 
including  a  grazing  assodation. 

(f)  Purchase  and  repair  of  essential 
home  equipment 

(g)  Purchase  of  a  milk  base  or  milk 
quota  with  or  without  cows. 


(h)  Not  more  than  $7,500  in  a  fiscal 
year  for  real  estete  improvements  or 
repairs.  The  following  determinations 
must  be  made  before  an  OL  loan  is 
made  for  real  estate  improvements: 

(1)  OLlofms  will  not  be  needed  year 
after  year  for  this  purpose. 

(2)  The  applicant  owns  the  farm  or 
has  tenure  arrangements,  including  a 
compensation  agreement,  sufiicient  to 
obtain  a  reasonable  return  on  the 
investment 

(i)  Payments  to  a  creditor.  In  any  one 
year,  OL  funds  used  to  make  these 
payments  cannot  exceed  20  percent  of 
the  appraised  market  value  of  the 
essential  farm  and  nonfarm  equipment 
and  livestock  under  a  prior  lien  to  that 
creditor,  or  20  percent  of  the  amount 
owed  to  such  creditor,  whichever  is  less. 

(j)  Purchase  of  a  franchise,  contract 
or  privilege  when  necessary  to  the 
operation  of  the  planned  enterprise. 

(k)  Partial  payment  for  the  purchase 
and  construction  of  crop  storage  and 
drying  fadlities  when  the  Commodity 
Credit  Corporation,  through  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  is 
providing  a  part  of  the  credit  under  the 
Commodity  Credit  Corporation  Farm 
Storage  and  Drying  Equipment  Loan 
Program. 

(1)  Payment  of  costs  for  training 
farmer  program  borrowera,  particulariy 
limited  resource  borrowers,  in 
recordkeeping  for  farming  and  ranching 
operations.  The  loan  approval  offidal 
must  determine  that  the  training  will 
meet  the  objectives  of  the  loan  program, 
assist  the  borrower  in  his/her 
recordkeeping  and  management 
responsibiUties,  and  that  costs  are 
reasonable. 

(m)  To  plant  softwood  timber  on 
marginal  land  which  was  previously 
used  to  produce  an  agricultural 
commodity  or  as  pasture. 

§1941.17    Loanlmltations. 
An  OL  loan  will  not  be  approved: 

(a)  If  the  total  outstanding  insured  OL 
principal  balance,  including  the  new 
loan,  owed  by  the  applicant  and  owed 
by  anyone  who  will  sign  the  note  as  a 
cosigner  will  exceed  $200,000  at  loan 
closing. 

(b)  If  the  total  outstanding  youth  loan 
principal  balance  will  exceed  $5,000  at 
loan  closing. 

(c)  Fot  the  purchase  of  real  estate, 
making  principal  payments  on  real 
estate,  or  refinancing  of  any  debts 
incurred  for  the  purchase  of  real  estete. 

(d)  For  any  purpose  that  will 
contribute  to  excessive  erosion  of  highly 
erodible  land  or  to  convert  wetlands  to 
produce  an  agricultural  commodity  as 
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further  explained  in  Exhibit  M  of 
Subpart  G  of  Part  1940  of  this  chapter. 


91941.1S    RatMandtamw. 

(a)  Rates.  Upon  request  of  the 
applicant  the  interest  rate  charged  by 
FmHA  will  be  the  lower  of  the  interest 
rates  in  eff^ect  at  the  time  of  loan 
approval  or  loan  closing.  If  an  applicant 
does  not  indicate  a  choice,  the  loan  will 
be  closed  at  the  interest  rate  in  effect  at 
the  time  of  loan  approval.  Interest  rates 
are  specified  in  Exhibit  B  of  FmHAi 
Instruction  440.1  (available  in  any  | 
FmHA  o^ce]  for  the  type  of  assistance 
involved.  A  lower  rate  may  be 
established  for  a  limited  resource 
applicant  subject  to  the  following: 

(1)  An  applicant  will  receive  the  lower 
rate  provided: 

(i)  The  applicant  meets  the  conditions 
of  the  definition  for  a  limited  resource 
applicant  set  forth  in  S  1941.4  of  this 
subpart. 

(ii)  The  Farm  and  Home  Plan  and/or 
Nonagricultural  Enterprise  Analysis, 
when  appropriate,  indicates  that 
installments  at  the  higher  rate,  along 
with  other  debts,  cannot  be  paid  during 
the  period  of  the  plan. 

(2]  A  lower  interest  rate  borrower  will 
be  reviewed  each  year  at  the  time  the 
analysis  is  conducted  (see  S  1924.60  of 
Subpart  B  of  Part  1924  of  this  chapter) 
and  any  time  a  servicing  action  such  as 
consoUdation,  rescheduling  or  deferral 
is  taken  to  determine  the  interest  rate  to 
be  charged.  The  rate  may  be  increased 
in  mcrements  of  whole  numbers  imtil  it 
reaches  the  current  regular  interest  rate 
for  the  loan  at  the  time  of  the  rate 
increase.  (See  §  1951.25  of  Subpart  A  of 
Part  1951  of  this  chapter.) 

(b)  Terms.  (1)  The  final  maturity  date 
for  each  loan  cannot  exceed  7  years 
from  the  date  of  the  promissory  note. 

(2)  Ordinarily,  loan  funds  used  to  pay 
annual  operating  expenses  or  bills 
incurred  for  such  purposes  for  the  crop 
year  being  financed  will  be  scheduled 
for  payment  on  the  first  January  1  after 
the  income  from  the  year's  operations  is 
received.  Under  certain  circumstances 
these  payments  may  be  scheduled  over 
longer  periods.  Circumstances  which 
warrant  an  extended  repayment 
schedule  are  factors  such  as  establishing 
a  new  enterprise,  developing  a  farm, 
purchasing  feed  while  feed  crops  are 
being  established  or  during  recovery 
form  disaster  or  economic  reverses. 
Crops  only  are  not  sufficient  security 
when  repayment  is  scheduled  over  tiie 
longer  period.  The  County  Supervisor 
may  use  Form  FmHA  440-9, 
"Supplementary  Payment  Agreement" 
for  borrowers  who  receive  substantial 
income  from  which  payment  is  to  be 
made  before  their  installment  due  date. 


(3)  Advances  for  purposes  other  than 
annual  operating  expenses  will  be 
scheduled  for  payment  over  the 
minimum  period  necessary  considering 
the  applicant's  ability  to  pay  and  the 
useful  life  of  the  security,  but  not  in 
excess  of  7  years. 

(4)  When  conditions  warrant 
installments  scheduled  in  accordance 
with  paragraph  (b)(2]  of  this  section  may 
include  equal,  unequal,  or  balloon 
installments.  In  each  case  warranting 
balloon  installments,  there  must  be 
adequate  collateral  for  the  loan  at  the 
time  the  balloon  payment  is  due. 
Circumstances  which  warrant  balloon 
installments  are  factors  such  as 
establishing  a  new  enterprise, 
developing  a  farm,  purchasing  feed 
while  crops  are  being  established  or 
diuing  recovery  from  a  disaster,  or 
economic  reverses.  In  no  case  will 
annual  crops  be  used  as  the  sole 
collateral  securing  a  balloon  installment 
A  loan  with  a  balloon  installment  must 
be  adequately  secured  by  hard  security 
which  may  include  foundation  stock, 
farm  equipment  and/or  real  estate.  The 
amount  of  the  balloon  installment 
should  not  exceed  that  which  the 
borrower  could  reasonably  expect  to 
pay  during  a  maximum  additional  7-year 
period. 

(c)  Consolidation  or  rescheduling. 
When  the  loan  approval  official 
determines  that  consolidation  or 
rescheduling  will  assist  in  the  orderly 
collection  of  an  OL  loan,  the  loan 
approval  official  may  take  such  action 
under  Subpart  S  of  Part  1951  of  this 
chapter. 

S  1941.19    SMurlty. 

Ordinarily,  the  security  must  be 
adequate  in  the  opinion  of  the  loan 
approval  official  to  assure  repayment  of 
the  loan.  If  the  security  alone  is 
inadequate,  then  the  applicant's 
repayment  ability  will  also  be 
considered  by  the  loan  approval  official 
in  determining  whether  the  loan  should 
be  made,  except  that  the  amount 
refinanced  may  not  exceed  the  value  of 
the  security.  Except  as  shown  in 
paragraph  (a)  of  this  section,  the  loan 
must  be  secured  by  a  first  lien  on  all 
property  or  products  acquired, 
produced,  or  refinanced  with  loan  funds 
and  by  any  additional  security  needed. 
Such  additional  security  may  consist  of 
the  best  lien  obtainable  on  chattels,  real 
estate  or  other  property.  In  unusual 
cases,  the  loan  approval  official  may 
require  a  cosigner  or  a  pledge  of  security 
from  someone  other  than  the 
borrower(s).  Generally,  a  pledge  of 
seciuity  is  preferable  to  a  cosigner. 


(a)  Exceptions.  (1)  A  lien  will  not  be 
taken  on  property  that  cannot  be  made 
subject  to  a  valid  lien. 

(2)  A  borrower  is  not  required  to  use 
separate  and  identifiable  collateral  to 
secure  two  or  more  loans  made,  insured 
or  guaranteed,  provided  the  outstanding 
amount  of  such  loans  does  not  exceed 
the  total  value  of  the  collateral  used. 

(3)  A  lien  will  not  be  taken  on 
subsistence  livestock,  household  goods, 
and  small  tools  and  small  equipment 
such  as  hand  tools,  power  lawn  mowers, 
and  other  items  of  like  type  not  needed 
for  security  purposes. 

(4)  When  tiUe  to  a  livestock  or  crop 
enterprise  is  held  by  a  conti-actor  under 
a  written  contract  or  the  enterprise  is  to 
be  managed  by  the  applicant  under  a 
share  lease  or  share  agreement  an 
assignment  of  all  or  part  of  the 
applicant's  share  of  the  income  will  be 
taken.  A  form  approved  by  OGC  will  be 
used  to  obtain  the  assignment. 

(5)  A  lien  will  not  be  taken  on  timber 
or  the  marginal  land  for  a  loan  for 
planting  softwood  timber  trees  on 
marginal  land  in  conjunction  with  a 
softwood  timber  (ST)  loan. 

(b)  Real  estate.  The  loan  approval 
official  may  require  a  lien  on  all  or  part 
of  the  applicant's  real  estate  as  security. 
When  the  amount  of  the  loan  exceeds 
the  equity  in  chattel  security  by  more 
than  $10,000,  the  best  lien  obtainable 
will  be  taken  on  real  estate  having 
sufficient  collateral  equity  to  fully 
secure  the  loan(s)  being  made.  Real 
estate  security  may  be  taken  for  a 
portion  of  a  loan  when  a  separate 
advance  and  promissory  note  evidences 
such  portion.  Form  FmHA  427-1  (State), 

"Real  Estate  Mortgage  for ,"  wiU 

be  used  to  obtain  such  a  lien,  unless  a 
State  supplement  requires  a  different 
form. 

(c)  Assignment  on  income  in  Uniform 
Commercial  Code  (UCC)  States.  The 
County  Supervisor  will  determine 
whether  or  not  such  an  assignment  will 
be  taken.  In  UCC  States,  an  assignment 
of  livestock  or  crop  income  constitutes  a 
security  agreement  on  income.  The 
share  lease,  share  agreement,  or 
contract  will  be  described  specifically 
as  "Contract  Rights"  or  "Contract  Rights 
in  Livestock  or  Crops"  (or  as 
"Accounts"  or  "Accounts  in  Livestock  or 
Crops."  if  required  by  a  State 
supplement),  and  so  forth,  in  paragraph 
1(b)  of  the  financing  statement 

(d)  Insurance.  See  Part  1941,  Subpart 
B,  S  1941.88  for  insurance  requirements. 

(e)  Special  security  requirements. 
When  OL  loans  are  made  to  eligible 
entities  that  consist  of  members, 
stockholders,  partners  or  joint  operators 
who  are  presently  indebted  for  an  OL 


loan(s)  as  individual(s)  or  when  OL 
loans  are  made  to  eligible  individuals, 
who  are  members,  stockholders, 
partners,  or  joint  operators  of  an  mtity 
which  is  presently  indebted  for  an  OL 
loan(s),  security  must  consist  of: 

(1)  Chattel  and/or  real  estate  security 
that  is  separate  and  identifiable  from 
the  security  pledged  to  FmHA  for  any 
other  farmer  programs  insured  or 
guaranteed  loan(s]. 

(2)  Different  lien  positions  on  real 
estate  are  considered  separate  and 
identifiable  collateral. 

(3)  The  outstanding  amount  of  loans 
made  may  not  exceed  the  value  of  the 
collateral  used. 

(f)  Income  from  products  and  program 
payments.  Assignments  and  consents 
relating  to  income  from  products  and 
program  pasranents  will  be  used  when 
necessary  to  protect  FmHA's  interest  as 
follows: 

(1)  Form  FmHA  441-8.  "Assignment  of 
Proceeds  from  the  Sale  of  Agricultural 
Products,"  for  products  or  income  in 
which  FmHA  does  not  have  a  security 
interest  under  UCC  Other  forms 
approved  by  OGC  may  be  used  when 
this  form  is  not  adequate. 

(2)  Form  FmHA  441-18.  "Consent  to 
Payment  of  Proceeds  from  Sale  of  Farm 
Products,"  for  products  or  income, 
except  dairy  products,  in  which  FmHA 
has  a  security  interest  under  UCC. 

(3)  Form  FmHA  441-25,  "Assignment 
of  Proceeds  from  the  Sale  of  Dairy 
Products  and  Release  of  Security 
Interest"  for  dairy  products  in  which 
FmHA  has  a  security  interest  under 
UCC. 

(4)  Forms  provided  by  ASCS  will  be 
used  for  assignment  of  incentive  and 
other  agricultural  program  payments. 

(g)  Fixtures.  A  security  interest  may 
be  taken  in  fixtures.  An  item  is  generally 
considered  a  fixture  if  it  is  attached  to  a 
building  or  other  structure  or  to  land  in 
such  a  way  that  it  cannot  be  removed 
without  defacing  or  dismantling  the 
structure,  or  substantially  damaging  the 
item  itself.  When  determined  necessary 
by  OGC,  a  State  supplement  will  be 
issued  to  further  explain  the  taking  of  a 
security  interest  in  fixtures. 

(1)  A  security  interest  taken  in  goods 
before  they  become  fixtures  has  priority 
over  real  estate  interest  holders. 

(2)  A  security  interest  taken  in  goods 
after  they  become  fixtures  is  valid 
against  all  persons  subsequently 
acquiring  an  interest  in  the  real  estate. 
However,  it  is  not  valid  against  persons 
who  had  an  interest  in  the  real  estate 
when  the  goods  became  fixtures,  unless 
they  execute  Form  FmHA  440-26. 
"Consent  and  Subordination 
Agreement,"  or  Form  FmHA  440-6. 
"Severance  Agreement" 


(h)  Milkbase  and  grazing  permits.  The 
advice  of  OGC  will  be  obtained  as  to 
how  to  perfect  a  security  interest  when 
these  items  are  financed  or  taken  as 
security. 

(i)  Stock  in  cooperative  associations. 
Loans  only  for  the  acquisition  of 
memberships  or  the  purchase  of  stock  in 
cooperative  associations  may  be  made 
on  the  basis  of  the  borrower's 
promissory  note  without  taking  security 
except  as  follows: 

(1)  An  assignment  pledge,  or  other 
security  interest  in  stock  or  other 
evidence  of  membership  will  be 
obtained,  provided  the  security  interest 
has  value  to  FmHA.  A  security  interest 
also  may  be  taken  in  dividends  to  be 
paid  on  stock,  memberships,  or 
patronage,  or  in  undivided  profits  and 
other  retainages.  The  security  interest 
will  be  in  the  form  of  an  assignment 
pledge,  or  other  instrument  and  will  be 
taken  on  forms  and  in  the  manner 
approved  by  the  OGC.  Stock  certificates 
and  similar  collateral  will  be  kept  in  the 
County  Office.  A  notation  will  be  made 
on  Form  FmHA  1905-1,  "Management 
System  Card — Individual,"  showing  that 
such  security  has  been  retained. 

(2)  In  individual  cases,  loan  approval 
officials  may  require  a  lien  on  crops  or 
chattels  as  security  for  a  loan  made  for 
the  acquisition  of  a  membership  or  stock 
if  they  determine  that  such  action  is 
necessary  to  protect  the  FmHA  interest 

SS  1941.20-1941.22    [Raservsdl 

91941.23    Gwtsral  provisions. 

(a)  Compliance  requirements.  The 
following  will  apply  as  appropriate: 

(1)  Environmental  assessments  and 
statements.  Subpart  G  of  Part  1940  of 
this  chapter  should  be  referred  to  for 
these  requirements.  The  State 
Environmental  Coordinator  should  be 
consulted  for  assistance  in  preparing 
any  required  statements. 

(2)  Equal  opportunity  and 
nondiscrimination  requirements.  In 
accordance  %vith  Title  V  of  Pub.  L.  93- 
495,  the  Equal  Credit  Opportunity  Act, 
FmHA  will  not  discriminate  against  any 
applicant  on  the  basis  of  race,  color, 
religion,  sex,  national  origin,  marital 
status,  age  or  physical/mental  handicap 
provided  the  applicant  can  execute  a 
legal  contract,  with  respect  to  any 
aspect  of  a  credit  transaction. 

(3)  National  Historic  Preservation  Act 
of  1966.  If  a  loan  will  affect  any  district 
site,  building,  structure,  or  object  that 
has  been  included  in  the  National 
Register  of  Historic  Places  as    . 
maintained  by  the  Department  of  the 
Interior  in  accordance  with  the  National 
Historic  Preservation  Act  of  1966,  or  if 
the  undertaking  may  affect  properties 


having  scientifia  prehistorical, 
historical,  or  archeological  significance 
the  provisions  of  Subpart  F  of  Part  1901 
of  this  chapter  will  apply. 

(b)  Other  considerations.  (1)  FmHA 
employees  will  not  guarantee  repayment 
of  advances  from  other  credit  sources, 
either  personally  or  on  behalf  of 
applicants,  borrowers,  or  FmHA. 

(2)  An  applicant  will  be  advised  that 
compliance  with  all  applicable  special 
\&vn  and  regulations  is  requ)red. 

(3)  An  applicant  receiving  a  loan  for  a 
non-farm  enterprise  will  be  advised  of 
the  possibilities  of  incurring  liability  and 
encouraged  to  obtain  public  liability  and 
property  damage  insurance. 

(4)  An  applicant  must  have  acceptable 
tenure  arrangements.  Unless  the  loan 
approval  official  determines  otherwise, 
each  applicant  will  obtain  a  satisfactory 
written  lease.  A  copy  of  the  lease  will  be 
filed  in  the  County  Office  case  file. 

$1941.24    IRssarvsd] 

S  1941.25    Appraisals. 

Real  estate  appraisals  will  be 
completed  by  an  FmHA  employee 
authorized  to  make  farm  appraisals. 
Chattel  and  real  estate  appraisals  will 
be  made  on  Form  FmHA  440-21, 
"Appraisal  of  Chattel  Property,"  and 
FmHA  422-1,  "Appraisal  Report  (FARM 
TRACT),"  and  FmHA  1922-11, 
"Appraisal  for  Mineral  Rights," 
respectively,  to  determine  market  value 
and  borrower  equity  in  the  following 
instances: 

(a)  A  chattel  appraisal  is  required 
when  debts  refinanced  exceed  $5,000 
and  in  any  case  the  County  Supervisor 
determines  advisable.  When  an 
appraisal  is  not  required,  an  estimate  of 
the  market  value  of  the  chattels  will  be 
recorded  in  the  running  record. 

(b)  A  real  estate  appraisal  is  required 
when  more  than  $10,000  equity  in  the 
real  estate  is  needed  as  security  for 
refinancing.  When  an  appraisal  is  not 
required,  an  estimate  of  the  market 
value  of  the  real  estate  will  be  recorded 
in  the  running  record. 

(c)  An  appraisal  will  be  made  if  the 
loan  approval  official  determines  it  is 
needed  to  evaluate  the  soundness  of  the 
loan. 

§§1941.29-1941.28    [Rsssrvsdl 

§1941.29    Relationship  betwesn  FmHA 
loans,  insursd  and  guaranteed. 

(a)  An  eligible  emergency  loan  (EM) 
applicant's  total  credit  needs  will  be 
satisfied  under  the  EM  loan  authorities, 
to  the  extent  possible,  before  OL  loan 
assistance  is  considered. 

(b)  A  guaranteed  OL  loan  may  be 
made  to  an  insured  borrower  provided: 
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(1)  The  outstanding  insured  and 
guaranteed  OL  principal  balance  owed 
by  the  loan  applicant  or  owed  by 
anyone  who  will  sign  the  note  as  I 
cosigner  may  not  exceed  $400,000  at 
loan  closing. 

(2)  The  outstanding  amount  of  such 
loans  does  not  exceed  the  total  value  of 
the  collateral  so  used. 

(c)  An  insured  OL  loan  will  be  made 
to  refinance  a  guaranteed  OL  loan  when 
the  following  conditions  are  met: 

(1)  The  circumstances  resulting  in  the 
need  to  refinance  were  beyond  the 
borrower's  control. 

(2)  Refinancing  is  in  the  best  interest 
of  the  Government  and  the  borrower. 

(3)  The  guaranteed  OL  loan  must  be 
completely  paid  off  at  the  time  the, 
insured  OL  loan  is  closed.  j ' 

(d)  New  applicants  and  borrowen 
indebted  to  FmHA  and /or  an  FmHA 
guaranteed  lender(s]  for  an  EE  loan  may, 
be  considered  for  an  OL  loan(8) 
provided  their  total  outstanding 
principal  indebtedness  to  FmHA  and/or 
the  FmHA  guaranteed  lender(s]  for  the 
EE  loan  and  any  FO,  SW.  RL,  and/or  OL 
loans  will  not  exceed  $650,000. 

S1M1J0    CommlttM cartificatkML   '' 

The  County  Committee  will  certify  an 
applicant's  eligibility  on  Form  FmHA 
440-2,  "County  Committee  Certification 
or  Recommendation,"  before  each  loan 
is  approved.  In  some  instances  the 
committee  may  want  to  interview  the 
applicant  or  see  the  farm  before  making 
any  recommendations. 

§1M1.31    IRsifvdl 

91941.32  Loan  docfctt  processing. 

See  Exhibit  A  of  this  subpart  for  the 
loan  docket  processing  guide. 

91941.33  Loan  approval  or  disapprovaL 

(a)  Loan  approval  authority.  Initial 
and  subsequent  loans  may  be  approved 
as  authorized  by  Subpart  A  of  Part  1901 
of  this  chapter,  provided  the  total 
insured  operating  loan  principal  balance 
at  loan  closing  does  not  exceed  $200,000. 

(b)  Loan  approval  action.  (1)  The  loan 
approval  official  must  approve  or 
disapprove  applications  within  the 
deadlines  set  out  in  §  1910.4  of  Subpart 
A  of  Part  1910  of  this  chapter.  The  loan 
approval  official  is  responsible  for 
reviewing  the  docket  to  determine 
whether  the  proposed  loan  complies 
with  established  policies  and  all 
pertinent  regulations.  When  revie%ving 
the  docket  and  before  approving  the 
loan,  the  loan  approval  official  will 
determine  that: 

(i)  The  Coimty  Committee  has 
certified  the  applicant  eligible, 


(ii)  The  Committee  certification  has 
been  properly  completed  and  signed  by 
at  least  two  members  of  the  Committee, 

(iii)  Funds  are  requested  for 
authorized  purposes, 

(iv]  The  proposed  loan  is  based  on  a 
feasible  plan  or  on  other  plans  or 
documents  acceptable  to  FmHA. 

(v)  The  security  is  adequate, 

(vi)  Necessary  supervision  is  planned, 
and 

(vii)  All  other  pertinent  requirements 
have  been  met  or  will  be  met. 

(2)  When  approving  the  loan,  the 
approval  official  will: 

(i]  Indicate  on  all  copies  of  Form  ^. 
FmHA  1940-1.  "Request  for  Obligation 
of  Funds,"  any  conditions  not  required 
by  FmHA  regulations  that  must  be  met 
for  loan  closing; 

(ii]  Specify  any  special  security 
requirements; 

(iii)  Indicate  special  conditions  or 
agreements  needed  with  prior 
lienholders  when  appropriate; 

(iv)  Indicate  that  approval  is  subject 
to  satisfactory  title  evidence  when 
required,  if  such  evidence  has  not  been 
obtained; 

(v)  A  signed  copy  of  Form  FmHA 
1940-1  will  be  sent  to  the  borrower  on 
the  date  of  loan  approval. 

(c)  Loan  disapprovaL  The  loan 
approval  official  must  approve  or 
disapprove  applications  within  the 
deadlines  set  out  in  §  1910.4  of  Subpart 
A  of  Part  1910  of  this  chapter.  The 
following  action  will  be  taken  when  a 
loan  is  disapproved: 

(1)  The  reasons  for  disapproval  will 
be  indicated  on  Form  FmHA  1940-1  by 
the  loan  approval  official.  The  reasons 
may  be  in  a  letter  or  the  running  record 
if  this  form  has  not  been  completed. 
Suggestions  of  how  to  remedy  the 
disapproval  should  be  included. 

(2)  The  County  Supervisor  will  notify 
the  applicant  in  writing  of  the  action 
taken  and  include  any  suggestions  that 
could  result  in  favorable  action.  The 
applicant  will  be  advised  of  the 
opportimity  to  appeal  (see  Subpart  B  of 
Part  1900  of  this  chapter). 

(3)  Items  furnished  by  the  applicant 
during  docket  processing  will  be 
returned. 

(4)  The  County  Supervisor  will  notify 
any  other  interested  parties  of  the 
disapproval. 

91941.34  IR«s«rvod] 

91941.35  Actlona  aftar  loan  approval 

(a)  Requesting  check.  If  the  County 
Supervisor  is  reasonably  certain  that  the 
loan  can  be  closed  within  20  working 
days  from  the  date  of  the  check,  loan 
funds  may  be  requested  at  the  time  of 
loan  approval  through  the  StatgDffice 


terminal  system.  If  funds  are  not 
requested  when  the  loan  is  approved, 
advances  in  the  amount  needed  will  be 
requested  through  the  State  Office 
terminal  system.  Each  advance  will  be 
limited  to  an  amount  which  can  be  used 
promptiy,  usually  within  60  days  from 
the  date  of  the  check.  Loan  funds  must 
be  provided  to  the  applicant(s)  and       , 
within  15  days  after  loan  approval, 
unless  the  applicant(s)  agrees  to  a 
longer  period.  If  no  funds  are  available 
within  15  days  of  loan  approval,  funds 
will  be  provided  to  the  applicant  as  soon 
as  possible  and  within  15  days  after 
funds  become  available,  unless  the 
applicant(8)  agrees  to  a  longer  period.  If 
a  longer  period  is  agreed  upon  by  the 
appUcant(s),  the  same  will  be 
documented  in  the  case  file  by  the 
County  Supervisor. 

(b)  Cancellation  of  loan  check  and/or 
obligation.  If,  for  any  reason,  a  loan 
check  or  obligation  will  be  cancelled, 
the  County  Supervisor  will  notify  the 
State  Office  and  the  Finance  Office  of 
loan  cancellation  by  using  Form  1940-10, 
"Cancellation  of  U.S.  Treasury  Check 
and/or  Obligation."  If  a  check  received 
in  the  County  Office  is  to  be  canceled, 
the  check  will  be  processed  with 
Form(s)  1940-10  in  accordance  with 
FmHA  Instruction  102.1  (available  in 
any  FmHA  office). 

(c)  Cancellation  of  advances.  When 
an  advance  is  to  be  canceled  the  County 
Supervisor  must  take  the  following 
actions: 

(1)  Complete  and  distribute  Form 
FmHA  1940-10. 

(2)  When  necessary,  prepare  and 
execute  a  substitute  promissory  note 
reflecting  the  revised  total  of  the  loan 
and  the  revised  repayment  schedule. 
When  it  is  not  necessary  to  obtain  a 
substitute  promissory  note,  the  County 
Supervisor  will  show  on  Form  FmHA 
440-57  the  revised  amount  of  the  loan 
and  the  revised  repayment  schedule. 

(d)  Increase  or  decrease  in  loan 
amount.  If  it  becomes  necessary  to 
increase  or  decrease  the  amount  of  the 
loan  prior  to  closing,  the  County 
Supervisor  will  request  that  all 
distributed  docket  forms  be  returned  to 
the  County  Office  for  reprocessing 
unless  the  change  is  minor  and 
replacement  forms  can  be  promptly 
completed  and  submitted. 

991941.36-1941.37   IRasarvad] 

91941.38    Loandoaing. 

Operating  loans  will  be  closed  in 
accordance  with  Subpart  B  of  Part  1941 
of  this  chapter. 


991941.39-1941.41    [Rasarvad] 

91941.42    Loanaarvidng. 

Loans  will  be  serviced  in  accordance 
with  Subpart  A  of  Part  1962  of  this 
chapter. 

991941.43-1941.49    [Raaarvad] 

91941J0    State  supptemanta. 

State  supplements  will  be  issued  as 
necessary  to  implement  this  subpart. 


Exhibit  C— Controlled  Substance 

Note:  Exhibit  C  referenced  in  this  subpart 
is  available  in  any  FmHA  office. 

Subpart  B— Closing  l.oans  Secured  by 
Ctiattels 

17.  Section  1941.54  is  amended  by 
revising  paragraph  (bj  to  read  as 
follows: 

9 1941JM    Promlaaory  note. 

*  *        *        *        *        « 

(b)  Signatures.  (1)  Individuals.  Only 
the  applicant  is  required  to  sign  the 
promissory  note.  Any  other  signatures 
needed  to  assure  the  required  security 
will  be  obtained  as  provided  in  State 
supplements.  Persons  who  are  minors 
(except  a  youth  obtaining  a  youth  loan), 
mental  incompetents,  or  noncitizens  will 
not  execute  a  promissory  note.  Except 
when  a  person  has  pledged  only 
property  as  security  for  a  loan,  the 
purpose  and  effect  of  signing  a 
promissory  note  or  other  evidence  of 
indebtedness  for  a  loan  made  or  insured 
by  FmHA  is  to  incur  individual  personal 
liability  regardless  of  any  State  law  to 
the  contrary.  A  youth  executing  a 
promissory  note  shall  incur  full  personal 
liability  for  the  indebtedness  evidenced 
by  such  note. 

(2)  Cooperatives  or  corporations.  The 
appropriate  officer  will  execute  the  note 
on  behalf  of  the  cooperative  or 
corporation.  Any  other  signatures 
needed  to  assure  the  required  security 
will  be  obtained  as  provided  in  State 
supplements. 

(3)  Partnerships  or  Joint  operations. 
The  note  vtrill  be  executed  by  the  partner 

[  or  joint  operator  authorized  to  sign  for 
the  entity,  and  all  partners  in  the 

'  partnership  or  joint  operators  in  the 
joint  operation,  as  cosigners. 

18.  Section  1941.57  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

f1941.S7   Security  Inatrumenta. 

•       •       •        *       • 

(a)  *  •  • 

(1)  Appropriate  cooperative  or 
corporation  officials,  on  behalf  o(  a 
cooperative  or  corporation.  Any  other 
signatures  needed  to  assure  the  required 


security  will  be  obtained  as  provided  in 

State  supplements. 

***** 

19.  Section  1941.88  is  amended  by 
redesignating  paragraphs  (a)  through  (d) 
as  (b)  throu^  (e),  adding  new  paragraph 
(a)  and  revising  newly  designated 
paragraphs  (b)  and  (c)  to  read  as 
follows: 

9 1941 J8    Insurance. 

***** 

(a)  Crops.  Crop  insurance  is  a  good 
management  tool.  Loan  approval 
officials  will,  therefore,  during  the  loan 
making  process,  encourage  aU 
borrowers  who  grow  crops  to  obtain  and 
maintain  Federal  Crop  Insurance 
Corporation  (FCIC)  crop  insurance  or 
multi-peril  crop  insurance,  if  it  is 
available. 

(1)  When  OL  loan  funds  are  to  be  used 
as  the  primary  source  of  financing  for 
the  ensuing  year's  crop  production 
expenses,  and  such  crop(s)  will  serve  as 
security  for  the  loan,  and  crop  insurance 
is  purchased  by  the  borrower,  FmHA 
requires  an  "Assignment  of  Indemnity" 
on  the  borrower's  crop  insurance 
policy(ie8). 

(2)  When  FmHA  is  not  the  primary 
lender  for  aimual  crop  production 
expenses,  but  has  or  will  have  a  security 
interest  in  the  crop(s),  and  the  applicant 
has  purchased  or  will  purchase  crop 
insurance,  an  "Assignment  of 
Indemnity"  is  taken  by  FmHA,  if  the 
primary  lender  chooses  not  to  do  so. 

(3)  When  the  payment  of  crop 
insurance  premiums  is  not  required  until 
after  harvest,  the  premiums  may  be  paid 
by  releasing  insured  crop(s]  sale 
proceeds,  not  withstanding  the  limits  in 
99  1962.17  and  1962.29(b)  of  Subpart  A 
of  Part  1962  of  this  chapter.  If  the 
borrower's  crop  losses  are  sufficient  to 
warrant  an  indemnity  payment,  the 
premium  due  will  be  deducted  by  the 
insurance  carrier  fit)m  such  payment. 
The  FmHA  County  Office  will  maintain 
a  record  on  Form  FmHA  1905-12, 
"Monthly  Expirations,"  of  the  dates  on 
which  each  borrower's  crop  insivance 
premium(s)  is  due.  This  is  in  accordance 
with  FmHA  Instruction  1905-A,  a  copy 
of  which  is  available  in  any  FmHA 
County  Office. 

(b)  Chattels.  Borrowers  will  be 
encouraged  to  carry  insurance  on 
chattel  property  that  serves  as  security 
for  a  loan  and  on  other  chattel  and  real 
property,  in  order  to  protect  themselves 
against  losses  resulting  bom  accidents, 
theft  and  other  hazards  existing  in  the 
area.  It  is  especially  desirable  that 
insurance  be  obtained  by  applicants 
who  receive  large  loans  and  have 
considerable  chattel  property  including 
feed,  supplies  and  other  inventory 


centrally  stored  over  an  extended  period 
of  time. 

(c)  Real  estate.  If  essential  insurable 
buildings  are  located  on  the  property,  or 
improvements  are  to  be  made  to  existing 
buildings,  the  applicant,  when  required, 
will  provide  adequate  property 
insurance  coverage  at  the  time  of  the 
loan  closing  or  as  of  the  date  materials 
are  delivered  to  the  property,  whichever 
is  appropriate.  Real  property  insurance 
will  not  be  required  when  a  real  estate 
appraisal  report  shows  that  both  the 
present  market  value  of  the  land  (after 
deducting  the  value  of  buildings)  and  the 
owner's  equity  in  the  land  exceed  the 
amount  of  the  debt,  including  the  debt 
for  the  loan  being  made.  However,  the 
applicant  will  be  encouraged  to  carry 
insurance.  If  insurance  claims  for  loss  or 
damage  to  buildings  to  be  replaced  or 
repaired  with  loan  funds  are  outstanding 
at  the  time  the  loan  is  approved,  the 
applicant  will  be  required  to  agree  in 
writing  that  when  setUement  of  these  is 
made,  the  proceeds  will  be  used  to 
replace  or  repair  buildings,  applied  to 
debts  secured  by  prior  liens,  or  applied 
to  the  OL  loan  being  made. 
***** 

20.  Section  1941.96  is  amended  by    • 
revising  paragraph  (b)  to  read  as 
follows: 

9 194U6    Changes  in  use  of  loan  funds. 

***** 

(b)  Recording  changes.  When  changes 
are  made  in  the  use  of  loan  funds,  the 
installments  on  Form  FmHA  1940-17, 
"Promissory  Note,"  will  not  be  revised 
nor  will  a  corrected  Form  FmHA  1941-7. 
"OL-other  Credit  Analysis,"  be 
prepared.  When  funds  loaned  for  the 
purchase  of  capital  goods  are  to  be  used 
for  armual  recurring  production 
expenses,  the  funds  will  be  repaid  in 
accordance  with  the  terms  for  such  uses 
in  Subpart  A  of  this  part.  Appropriate 
changes  with  respect  to  the  repayments 
will  be  made  in  Table  K  of  Form  FmHA 
431-2,  "Farm  and  Home  Plan,"  also  on 
Form  FmHA  1962-1,  "Agreement  for  the 
Use  of  Proceeds/Release  of  Chattel 
Seciuity,"  and  initialed  by  the  borrower. 
Appropriate  notations  will  be  made  in 
the  "Supervisory  and  Servicing  Actions" 
section  of  the  Management  System 
Card. 

PART  1943— FARM  OWNERSHIP,  SOIL 
AND  WATER  AND  RECREATION 

21.  The  authority  citation  for  Part  1943 
continues  to  read  as  follows: 

AutlHMity:  7  U.S.C.  1989;  5  U.S.C.  301;  7  CFR 
2.23;  7  CFR  2.70. 
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22.  Sections  1943.1  tfarough  1M3.S0  are 
revised  and  Exhibit  B  is  added  to  read 
as  follows: 

Subpart 


1943.1  Introduction. 

1943.2  Obiectives. 

1943.3  Management  assistance. 

1943.4  Definitions. 

1943.5  [Reserved] 

1943.6  Credit  elsewhere. 

1943.7  For  the  State  of  Hawaii — FO  loans  or 
leasehold  interest  on  real  property. 

1943.8-1943.9    [Reserved] 

1943.10  Preference. 

1943.11  Receiving  and  processing 
applications. 

1943.12  Farm  ownership  loan  eligibility 
requirements. 

1943.13  Outreach  program  for  the  sociaDy 
disadvantaged. 

1943.14-1943.15— [Reserved] 
1943.16    Loan  purposes. 
1943.1f    Loan  limitations. 

1943.18  Rates  and  terms. 

1943.19  Security. 
1943.20-1943.22    [Reserved] 

1943.23  General  provisions. 

1943.24  Special  requirements. 

1943.25  Options,  planning  and  appraisals. 
1943.28    Planning  and  perfonning  farm 

development 

1943.27  Relationship  with  other  lenders. 

1943.28  FmHA  loans  simultaneous  with 
other  lenders.  ^ 

1943.29  Relationship  with  other  FmHA 
loans,  insured  and  guaranteed. 

1943.30  County  Committee  certification. 

1943.31  (Reserved] 

1943  J2    Loan  docket  processing  and  forms. 

1943.33  Loan  approval  or  disapproval. 

1943.34  Requesting  title  service  and 
accepting  option. 

1943.35  Action  after  loan  approvaL 
1943.36-1943.37    [Reserved] 
1943.38    Loan  closing  actions. 
1943.39-1943.41    ^Reserved) 

1943.42  Servicing. 

1943.43  Subsequent  FO  loans. 

1943.44  Subordinations. 
1943.45-1943.49    (Reserved] 
1943.50    State  supplements. 


Exhifatt  B— Tugat  PaitidpaikMi  Rates  for 
Fannacs  Hona  Admiiiislftion  Loana  lur 
SociaDy  DisadvantagBd  AppHcanta  j 

Subpart  A    Insured  Farm  Ownership 
Loan  PoHdes,  Procedures  and 
Authorlzatlone 

§1943.1    bMroduction.  j 

This  subpart  omtains  regolations  for 
making  inital  and  subsequent  insured 
Farm  Ownership  (FO)  loans.  FO  loans 
may  be  made  to  eligible  farmers  and 
ranchers  and  farm  cooperatiTes,  private 
domestic  corporations,  partnerships, 
and  joint  operations  that  wfll  manage 
and  operate  not  larger  than  faaiily 
farms.  It  is  the  policy  of  Farmers  Home 
Administration  (FmHA)  to  make  loans 


to  any  qualified  applicant  without 
regard  to  race,  color,  religion,  sex, 
national  origin,  marital  status,  age  or 
physical/mental  handicap  provided  the 
applicant  can  execute  a  legal  contract 
See  Exhibit  A  of  this  subpart  for  making 
FO  loans  to  entrymen  on  unpatented 
pubUc  lands. 

91943.2    OI)jactiv«a. 

The  basic  objective  of  the  FO  loan 
program  is  to  provide  credit  and 
management  assistance  to  eligible 
farmers  and  ranchers  to  become 
owners-operators  of  family-sized  farms 
or  to  continue  such  operations  when 
credit  is  not  available  elsewhere.  FmHA 
assistance  enables  family-form 
operators  to  use  their  land,  labor  and 
other  resources,  and  to  improve  their 
living  and  financial  conditions  so  that 
they  can  obtain  credit  elsewhere. 


S1943.3    Mmagement) 

Supervision  will  be  provided 
borrowers  to  the  extent  necessary  to 
achieve  the  objectives  of  the  loan  and  to 
protect  the  interests  of  the  Government 
in  accordance  with  Subpart  B  of  Part 
1924  of  this  chapter.  Such  assistance 
consists  of  farm,  home  and  nonfarm 
planning,  recordkeeping;  analyzing  the 
farm  and  any  nonfarm  business;  and 
giving  management  advice. 

§1943.4    OeflnMlona. 

As  used  in  this  subpart,  the  following 
definitions  apply: 

Approval  official.  A  field  official  who 
has  been  delegated  loan  and  grant 
approval  authorities  within  applicable 
loan  programs,  subject  to  the  dollar 
limitations  contained  in  tables  available 
in  any  FmHA  office. 

Borrower.  When  a  loan  is  made  to  an 
individual,  the  individual  is  the 
borrower.  When  a  loan  is  made  to  an 
entity,  the  cooperative,  corporation, 
partnership  or  joint  operation  is  the 
borrower. 

Cooperative.  An  entity  which  has 
farming  as  its  purpose  and  whose 
members  have  agreed  to  share  the 
profits  of  the  farming  enterprise.  The 
entity  must  be  recognized  as  a  farm 
cooperative  by  the  laws  of  State(s)  in 
which  the  entity  will  operate  a  farm. 

Corporation.  For  the  purposes  of  this 
regidation,  a  private  domestic 
corporation  created  and  organized 
under  the  laws  of  the  State(s)  in  which 
the  entity  will  (^wrate  a  farm. 

Family  farm.  A  farm  which: 

(a)  Will  produce  agricultural 
commodities  for  sale  in  sufficient 
quantities  so  that  it  is  recognized  in  the 
community  as  a  faun  rather  than  a  rtiral 
residence. 


(b)  Will  provide  enough  agricultural 
income  by  itself,  including  rented  land, 
or  together  with  any  other  dependable 
income,  to  enable  tibe  borrower  to: 

(1)  Pay  necessary  family  and 
operating  expenses; 

(2)  Maintain  essential  chattel  and  real 
property;  and 

(3)  Pay  debts. 

(c)  Is  managed  by: 

(1)  The  borrower,  when  a  loan  is 
made  to  an  individual. 

(2)  The  members,  stockholders, 
partners,  or  joint  operators  responsible 
for  operating  the  farm  when  a  loan  is 
made  to  a  cooperative,  corporation, 
partnership,  or  joint  operation. 

(d)  Has  a  substantial  amoimt  of  the 
labor  requirements  for  the  farm  and 
nonfarm  enterprise  provided  by: 

(1)  The  borrower  and  any  fanuly  for  a 
loan  made  to  an  individual. 

(2)  The  members,  stockholders, 
partners,  or  joint  operators  responsible 
for  operating  the  farm,  along  with  the 
families  of  ^ese  individuals,  for  a  loan 
made  to  a  cooperative,  corporation, 
partnership,  or  joint  operaticm. 

(e)  May  require  a  reasonable  amount 
of  fidl-time  hired  labor  and  seasonal 
labor  during  peakload  periods. 

Farm.  A  tract  or  tracts  of  land, 
improvements  and  other  appurtenances 
.  considered  to  be  farm  property  which  is 
used  or  will  be  used  in  the  production  of 
crops  or  livestock,  including  the 
production  of  fish  under  controlled 
conditions,  for  sale  in  sufficient 
quantities  so  that  the  property  is 
recognized  as  a  farm  rather  than  a  rural 
residence.  The  term  "farm"  also 
includes  any  sudLland  and 
improvements  and  facilities  used  in  a 
nonfarm  enterprise.  It  may  also  include 
a  residence  which,  although  physicaHy 
separate  from  the  farm  acreage,  is 
ordinarily  treated  as  a  part  of  the  fcum 
in  the  local  community. 

Feasible  plan.  A  feasible  plan  must 
indicate  that  all  of  the  anticipated  cash 
farm  and  non-farm  income  equals  or 
exceeds  all  the  anticipated  cash 
outflows  for  the  planned  period.  A 
feasible  plan  must  show  diat  a  borrower 
win  at  least  be  able  to: 

(a)  Pay  all  operating  expenses  and  all 
taxes  which  are  due  during  the 
projected  farm  budget  period. 

(b)  Meet  necessary  payments  on  all 
debts,  except  as  provided  in  S  1941.14  of 
Subpart  A  of  Part  1941  of  this  chapter, 
for  annual  production  loans  made  to 
delinquent  borrowers. 

(c)  Provide  a  reserve  that  will  allow 
for  risk  and  uncertainties  associated 
with  the  farming  operation. 

(d)  Provide  an  average  standard  of 
living  for  the  family  members  of  an 


individual  borrower  or  a  wage  for  an 
average  standard  of  living  for  the  farm 
operator  in  the  case  of  a  cooperative, 
corporation,  partnership  or  joint 
operation  borrower.  Family  members 
include  the  individual  borrower  or  farm 
operator  in  the  case  of  an  entity,  and  the 
immediate  members  of  the  family  which 
resides  in  the  same  household.  The  State 
Director  will  consult  with  the  State  Land 
>  Grant  College  including  1890  Land  Grant 
College  or  State  Agricultural  College  to 
establish  average  family  living  expenses 
for  farm  families  with  adjustment 
factors  for  family  size.  The  State 
Director  will  establish,  either  on  a  State- 
wide basis  or  regional  basis,  a  State 
supplement  to  be  issued  annually  to 
:  comply  with  the  farm  planning  season 
outiining  acceptable  family  living 
expenses.  Those  applicants  which 
indicate  their  living  expenses  are  in 
excess  or  significantly  below  this 
estabUshed  level  must  provide 
justification  which  will  be  documented 
in  the  running  record.  The  State-wide  or 
regional  figures  are  adyisory  only.  They 
are  not  intended  to  be  a  basis  for  a 
claim  of  entitlement  that  FmHA  must 
release  the  amount  established  on  an 
annual  basis  from  crop  proceeds  which 
it  has  a  lien  on. 

Fish  farming.  The  production  of  fish, 
moUusks,  or  crustaceans  (or  other 
invertebrates)  under  controlled 
conditions  in  ponds,  lakes,  streams,  or 
'  similar  "holding  areas.  This  involves 
feeding,  tending,  harvesting  and  other 
activities  as  are  necessary  to  properly 
raise  and  market  the  products. 

Joint  operation.  Individuals  that  have 
agreed  to  operate  a  farm  or  farms 
together  as  a  business  unit.  The  real  and 
personal  property  is  owned  separately 
or  jointly  by  the  individuals.  A  husband 
and  wife  who  want  to  apply  for  a  loan 
together  will  be  considered  a  joint 
operation. 

Limited  resource  applicant  An 
applicant  who  is  a  farmer  or  rancher 
and  is  an  owner  or  operator  of  a  small 
or  family  farm  (a  small  farm  is  a 
marginal  family  farm),  including  a  new 
'  owner  or  operator,  with  a  low  income 
who  demonstrates  a  need  to  maximize 
farm  or  ranch  income.  A  Umited 
resource  applicant  must  meet  the 
eligibility  requirements  for  a  farm 
ownership  or  operating  loan,  but  due  to 
low  income,  cannot  pay  the  regular 
interest  rate  on  such  loans.  Due  to  the 
complex  nature  of  the  problems  facing 
this  applicant,  special  help  will  be 
neednl  and  more  supervisory  assistance 
will  be  required  to  assure  reasonable 
prospects  for  success.  The  applicant 
may  face  such  problems  as 
underdeveloped  managerial  ability. 


limited  education,  low-producing  farm 
due  to  lack  of  development  or  improved 
production  practices  and  other  related 
factors.  The  applicant  will  not  have  nor 
expect  to  obtain,  without  the  special 
help  and  low-interest  loan,  the  income 
needed  to  have  a  reasonable  standard  of 
living  when  compared  to  other  residents 
of  the  community. 

Majority  interest  Any  individual  or  a 
combination  of  individuals  owning  more 
than  a  50  percent  interest  in  a 
cooperative,  corporation,  joint  operation 
or  partnership. 

Market  value.  The  amount  which  a 
willing  buyer  would  pay  a  willing  but 
not  forced  seller  in  a  completely 
voluntary  sale. 

Mortgage.  Any  form  of  security   ' 
interest  or  lien  upon  any  rights  or 
interest  in  real  property  of  any  kind.  In 
Louisiana  and  Puerto  Rico  the  term 
"mortgage"  also  refers  to  any  security 
interest  in  chattel  property. 

Nonfarm  enterprise.  Any  nonfarm 
business  enterprise,  including 
recreation,  which  is  closely  associated 
with  the  farm  operation  and  located  on 
or  adjacent  to  the  farm  and  provides 
income  to  supplement  farm  income.  The 
business  must  provide  goods  or  services 
for  which  there  is  a  need  and  a 
reasonably  reliable  market.  This  may 
include,  but  is  not  limited  to,  such 
enterprises  as  raising  earthworms, 
exotic  birds,  tropical  fish,  dogs  and 
horses  for  nonfarm  purposes,  welding 
shops,  roadside  stands,  boarding  horses 
and  riding  stables. 

Partnership.  An  entity  consisting  of 
individuals  who  have  agreed  to  operate 
a  farm.  The  entity  must  be  recognized  as 
a  partnership  by  the  laws  of  the  Statefs) 
in  which  the  entity  will  operate  a  farm 
and  must  be  authorized  to  own  both  real 
and  personal  property  and  to  incur 
debts  in  its  own  name. 

Related  by  blood  or  marriage.  As 
used  in  this  subpart,  individuals  who  are 
connected  to  one  another  as  husband, 
wife,  parent,  child,  brother  or  sister. 

Security.  Property  of  any  kind  subject 
to  a  real  or  personal  property  lien.  Any 
reference  to  collateral  or  security 
property  shall  be  considered  a  reference 
to  the  term  security. 

Socially  disadvantaged  applicant  An 
applicant  who  has  been  subjected  to 
racial  or  ethnic  prejudice  or  cultural  bias 
because  of  their  identity  as  a  member  of 
a  group  without  regard  to  their 
individual  quahties. 

State  or  United  States.  The  United 
States  itself,  each  of  the  several  States, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  of  the  United  States, 
Guam,  American  Samoa,  and  the 


Commonwealth  of  the  Northern  Mariana 
Islands. 

§1943J    [Reeervtd] 

§1943.6    CredH  aisewttere. 

The  applicant  shall  certify  in  writing 
on  the  appropriate  forms,  and  the 
County  Supervisor  shall  verify,  that 
adequate  credit  elsewhere  is  not 
available  with  or  without  a  guarantee  or 
a  subordination  to  finance  the 
applicant's  actual  needs  at  reasonable 
rates  and  terms,  taking  into 
consideration  prevailing  private  and 
cooperative  rates  and  terms  in  the 
community  in  or  near  where  the 
applicant  resides  for  loans  for  similar 
purposes  and  periods  of  time. 

(a)  When  based  on  the  County 
Supervisor's  knowledge  of  other  lender 
programs,  the  review  of  application 
indicates  there  is  no  possibility  for  the 
applicant  to  obtain  the  credit  needed 
from  other  lender{s),  this  conclusion  and 
the  basis  for  it  will  be  recorded  in  the 
nmning  record  and  further  checks  will 
not  be  necessary. 

(b)  If  the  County  Supervisor  questions 
whether  the  appUcant  is  able  to  obtain 
the  credit  needed  from  other  agricultural 
lenders  in  the  area,  such  lenders  will  be 
contacted  and  the  finding  recorded  in 
the  running  record. 

(c)  If  the  County  Supervisor  receives 
letters  or  other  vsrritten  evidence  from  a 
Iender(s)  indicating  that  the  applicant  is 
unable  to  obtain  satisfactory  credit, 
these  will  be  included  in  the  loan 
docket. 

(d)  If  the  applicant  cannot  qualify  for 
the  needed  credit  from  the  lenders 
contected,  but  one  or  more  of  them  has 
indicated  they  would  provide  credit  with 
an  FmHA  guarantee  or  the  County 
Supervisor  determines  that  the  applicant 
can  obtain  a  guaranteed  loan,  the 
applicant  will  be  advised  to  file  an 
application  with  that  lender(s)  so  that  a 
guaranteed  FO  loan  request  can  be 
processed  by  the  lender  for 
consideration  by  FmHA. 

(e)  Property  and  interests  in  property 
owned  and  income  received  by  an 
individual  applicant,  a  cooperative  and 
its  members,  as  individuals;  a 
corporation  and  its  stockholders,  as 
individuals;  a  partnership  and  its 
partners,  as  individuals;  and  a  joint 
operation  and  its  joint  operators,  as 
individuals;  will  be  considered  and  used 
by  an  applicant  in  obtaining  credit  from 
other  sources. 

§1943.7    For  the  State  Of  Hawaii— FO  loans 
on  leaaehoM  mtsrest  on  real  property. 

The  term  owner-operator  as  used  in 
this  subpart  shall  include  in  the  State  of 
Hawaii  the  lessee-operator  of  real 


18430  Federal  Registw  /  Vol.  53.  No.  99  /  Monday,  May  23.  1988  /  Proposed  Rules 


Federal  Register  /  V<J.  S3.  No.  99  /  Monday.  May  23.  1968  /  Proposed  Rules 


1S431 


property  in  any  case  in  wiodi  the 
County  Supervisor  determines  that  such 
real  property  cannot  be  acquired  in  fee 
simple  by  the  lessee-operator.  The 
leasehold  must  provide  adequate 
security  for  the  loan.  A  leasehold  is  the 
right  to  use  prt^erty  for  a  specific  period 
of  time  under  concfitiona  provided  in  a 
lease  agreement  The  determination  of 
value  will  be  made  by  an  appraisal  of 
the  present  maricet  value  of  the 
leasehold  by  an  FmHA  employee 
designated  to  appraiae  farm  real  estate. 
The  terms  and  conditions  of  the  lease 
must  be  such  as  to  allow  the  lessee- 
operator  to  have  a  reasonable 
probability  of  accomplishing  the 
objectives  and  repayment  of  the  loan. 
The  FmHA  Hawaii  State  OfBce  will 
issue  an  amendment  to  its  State 
supplement  for  this  subpart  providing 
the  necessary  requirements  (inchiding 
forms)  for  obtaining  the  required 
security.  The  amendmedt  to  the  State 
supplement  and  forms,  and  any 
revisions  to  them,  must  have  prior 
National  Office  approval  before  being 
issued. 

H  1M3.S-1943.9    [Ressrvad] 

§^1943.10    Prsfsranc*. 

(a)  In  addition  to  the  preference 
established  in  Subpart  A  of  Part  1910  of 
this  chapter,  an  ai^cation  for  a  loan 
for  land  purchase  ^om  an  applicant 
who:  ' 

(1)  Has  a  dependent  family,  or 

(2)  Is  an  owner  of  livestock  and  farm 
implements  necessary  to  successfully 
carry  on  farming  operations,  or 

(3]  Is  able  to  make  down  payments 
will  be  given  preference  over  one  from 
an  applicant  who  does  not  meet  any  of 
these  criteria. 

(b)  The  portion  of  a  State's  Farm 
Ownership  (FO)  loan  allocation 
designated  for  socially  disadvantaged 
applicants  will  be  used  exclusively  to 
assist  such  applicants  to  purchase  farm 
land.  (See  Exhibit  B  of  this  subpart 
'Target  Participation  Rates  for  Fanners 
Home  Administration  Loans  to  Socially 
Disadvantaged  Applicants.") 

§  IMS.  11    RsosMng  snd  pracsssing 


Applications  for  FO  loans  %vill  be 
received  and  processed  as  provided  in 
Subpart  A  of  Part  1910  of  this  chapter, 
with  considerstion  given  to  the 
requirements  in  Exhibit  M  of  Subpart  G 
of  Part  1940  of  this  chapter.  Socially 
disadvantaged  individuals  will  be 
provided  the  technical  assistance 
necessary  when  applying  for  FO 
assistance  to  acquire  inventory 
farmland.  Such  assistance  shall  include, 
but  not  be  limited  to,  completion  of 


application  and  farm  and  home 
planning. 

$1943.12    Farm  (mmsrsNp  losn  siglbiity 
raquirsmants. 

In  accordance  with  the  Food  Security 
Act  of  1985  (Pub.  L.  99-198),  after 
December  23, 1985,  if  an  individual  or 
any  member,  stockholder,  partner,  or 
joint  operator  of  an  entity  is  convicted 
under  Federal  or  State  law  of  planting, 
cultivating,  growing,  producing, 
harvesting  or  storing  a  controlled 
substance  (see  21  CFR  Part  1308,  which 
is  Exhibit  C  to  Subpart  A  of  Part  1941  of 
this  chapter  and  is  available  in  any 
FmHA  office,  for  the  definition  of 
"controlled  substance")  prior  to  loan 
approval  in  any  crop  year,  the  individual 
or  entity  shall  be  ineligible  for  a  loan  for 
the  crop  year  in  which  the  individual  or 
member,  stockholder,  partner,  or  joint 
operator  of  the  entity  was  convicted  and 
the  four  succeeding  crop  years. 
Applicants  will  attest  on  Form  FmHA 
410-1,  "Apphcation  for  FmHA  Services," 
that  as  individuals  or  that  its  members, 
if  an  entity,  have  not  been  convicted  of 
such  crime  after  December  23, 1985.  In 
addition,  the  following  requirement  must 
be  met: 

(a)  An  individual  must 

(1)  Be  a  citizen  of  the  United  States 
(see  i  1943.4  of  this  subpert  for  the 
definition  of  "United  States")  or  an  alien 
lawfully  admitted  to  the  United  States 
for  permanent  residence  under  the 
Immigration  and  Nationality  Act.  Aliens 
must  provide  Forms  1-151  or  1-551, 
"Ahen  Registration  Receipt  Card." 
Indefinite  parolees  are  not  eUgible.  If  the 
authenticity  of  the  information  shown 
on  the  alien's  identification  document  is 
questioned,  the  County  Supervisor  may 
request  the  Inunigratlon  and 
Naturalization  Service  (INS)  to  verify 
the  information  appearing  on  the  alien's 
identification  card  by  completing  INS 
Form  G-641,  "Application  for 
Verification  of  Information  from 
Immigration  and  Naturalization 
Records"  obtainable  fixim  the  nearest 
INS  District.  (See  Exhibit  B  of  Subpart  A 
of  Part  1944  of  this  chapter.)  Mail  the 
completed  form  to  INS.  The  payment  of 
a  service  fee  by  FmHA  to  INS  is  waived 
by  inserting  in  the  upper  right  hand 
corner  of  INS  Form  G-641,  the  following: 
"INTERAGENCY  LAW 
ENFORCEMENT  REQUEST." 

(2)  Possess  the  legal  capacity  to  incur 
the  obligations  of  the  loan. 

(3)  Have  sufficient  applicable  training 
or  farming  experience  in  managing  and 
operating  a  farm  or  ranch  (within  1  of 
the  past  5  years)  which  indicates  the 
mtmagerial  ability  necessary  to  assure 
reasonable  prospects  of  success  in  the   * 
proposed  plan  of  operation. 


(4)  Have  the  character  (emphasizing 
credit  history  past  record  of  debt 
repayment  and  reliability),  and  industry 
necessary  to  carry  out  die  proposed 
operstion. 

(5)  Honestly  try  to  carry  ont  die 
conditions  and  terms  of  the  loan. 

(6)  Be  unable  to  obtain  sufficient 
credit  elsewhere  to  finance  actual  needs 
at  reasonable  rates  and  terms,  taking 
into  consideration  prevailing  private 
and  cooperative  rates  and  terms  in  the 
community  in  or  near  Which  the 
applicant  resides  for  loans  for  similar 
purposes  and  periods  of  time. 

.  (7)  Be  the  owner-operator  of  not  larger 
than  a  fomily  farm  after  the  loan  is 
closed  (in  the  case  of  a  limited  resource 
applicant  see  §  1943.4(i)  of  this  subpart). 

(b)  A  cooperative,  corporation, 
partnership,  or  Joint  operation  must: 

(1)  Be  unable  to  obtain  sufficient 
credit  elsewhere  to  finance  actual  needs 
at  reasonable  rates  and  terms,  taking 
into  accotmt  prevailing  private  and 
coop«titive  rates  and  terms  in  or  near 
the  community  for  loans  for  similar 
purposes  and  periods  of  time.  This 
applies  to  the  entity  and  ail  of  its 
members,  stockholders,  partners,  or 
joint  operators  as  individuals. 

(2)  Be  controlled  by  farmers  or 
randiers  engaged  primarily  and  directly 
in  farming  or  ranching  in  the  United 
States,  after  the  loan  is  made. 

(3)  Be  the  owner-operator  of  not,  larger 
than  a  family  farm  after  the  loan  is 
closed  (except  for  limited  resource 
appbcants  snd  as  provided  for  in 
paragraph  (b)(7]  of  this  section)  and 
consist  of  members,  stockholders, 
partners  or  joint  operators  who  are 
individuals  and  not  cooperative(s), 
corporation(s),  partnershlp(8),  or  joint 
operation(s). 

(4)  If  the  members,  stockholderst 
partners,  or  joint  operators  holding  a 
majority  interest  are  related  by  blood  or 
marriage,  they  must  meet  the  following 
requirements: 

(i)  They  must  be  citizens  of  the  United 
States  (see  S  1943.4  of  this  subpart  for 
the  definition  of  "United  States")  or 
aliens  lawfully  admitted  to  the  United 
States  for  permanent  residence  under 
the  Immigration  and  Nationality  Act 
Ahens  must  provide  Forms  1-151  or  I- 
551,  "Alien  Registration  Receipt  Card." 
Indefinite  parolees  are  not  eligible.  If  the 
authenticity  of  the  information  shown 
on  the  alien's  identification  document  is 
questioned,  the  County  Supovisor  may 
request  the  Immigratioa  and 
Nahiralizatian  Scn4oe(INS)  to  verify 
the  information  appearing  on  die  alien's 
identification  card  by  completing  INS 
Form  G-641  "Application  for 
Verification  of  Information  fram 


Immigration  and  Naturalization 
Records,"  obtainable  from  the  nearest 
INS  Oistaict  (See  Exhibit  B  of  Subpart  A 
of  Fart  1944  of  tins  chapter.)  Mail  die 
completed  form  to  INS.  The  payment  of 
a  service  fee  by  FmHA  to  IP>f!5  is  waived 
by  inserting  in  the  upper  right  hand 
comer  of  INS  Form  G^l,  the  following: 
"INTERAGENCY  LAW 
ENFORCEMENT  IffiQUEST." 

(ii)  They  must  have  safficient 
applicable  training  or  farming 
experience  in  managing  and  operating  a 
farm  or  ranch  (within  1  of  the  past  5 
years)  which  indicates  the  managerial 
ability  necessary  to  assure  reasonable 
prospects  of  success  in  the  proposed 
plan  of  operation. 

(iii)  Have  the  character  (emphasizing 
credit  history,  past  record  of  debt 
repayment  and  reUability),  and  industry 
necessary  to  carry  out  the  proposed 
operatioa  This  requirement  must  be  met 
by  the  individual  members, 
stockholders,  partners  or  joint  operators. 

(iv)  Honesdy  try  to  carry  oat  the 
conditions  and  terms  of  the  loan.  This 
requirement  must  be  met  by  the 
individual  members,  stockholders, 
partners  or  joint  operators. 

(v)  At  least  one  member,  stockholder, 
partner,  or  joint  operator  must  operate 
the  family  farm. 

(vi)  The  entify  must  own  and  operate 
the  farm  and  be  authorized  to  do  so  in 
the  State(s)  in  which  the  farm  is  located. 

(5)  If  the  members,  stockholders, 
partners,  or  joint  operators  holding  a 
majority  interest  are  not  related  by 
blood  or  marriage: 

(i)  The  requirements  of  paragnqihs 
(b)(4)  (1)  dirough  (iv)  and  (vi)  of  diis 
section  must  be  met. 

(ii)  They  and  the  entify  itself  must 
own  and  operate  the  family  farm. 

(6)  If  applying  as  a  lunited  resource 
applicant,  as  defined  in  i  1943.4  of  this 
subpart: 

(i)  The  requirements  of  paragraphs 
(b)(4)  (i)  dirough  (iv)  and  (vi)  of  diis 
section  must  be  met  by  the  entify  and  all 
its  members,  stockholders,  partners  or 
joint  operators. 

(i)  llie  entify  and  all  the  members, 
stockholders,  partners  or  joint  operators 
myst  own  or  operate  a  small  or  family 
farm;  and  at  least  one  member, 
stockholder,  partner,  or  joint  operator 
must  operate  the  farm. 

(7)  If  each  member's,  partner's, 
stockholder's  or  joint  operator's 
ownership  interest  does  not  exceed  the 
family  farm  definition  limits,  their 
collective  interests  can  exceed  the 
family  farm  definition  limits  only  if: 

(i)  All  of  the  members  of  the  entify  are 
related  by  blood  or  marriage, 

(ii)  All  of  the  members  are  or  will  be 
operators  of  the  entify.  and 


(iii)  The  majorify  interest  holders  of 
the  entify  eieet  the  requirements  of 
paragraphs  (bK4)  (i)  duough  (iv)  and  (vi) 
of  this  section. 

S  1943.13   Outreacti  program  for  the 


The  purpose  of  this  subpart  is  to 
estabhsh  procedures  and 
responsibilities  for  carrying  out  the 
Farmers  Home  Administration  (FouHA) 
Farm  Ownership  (FO)  Outreach 
Program  to  Socially  Disadvantaged 
Individuals  in  accordance  with  sections 
617  and  623  of  the  Agricultural  Credit 
Act  of  1987. 

(a)  Goals.  The  FmHA  Socially 
Disadvantaged  Outreach  Program  is  a 
concerted  effort  to: 

(1)  Make  the  FO  loan  program  and  the 
acquisition  of  inventory  faimland  more 
accessible  and  available  to  socially 
disadvantaged  individuals. 

(2)  Surface  and  correct  problems  and 
obstacles  that  prevent  the  participation 
of  socially  disadvantaged  Individuals  in 
receiving  FO  loans  and  acquiring 
inventory  farmland. 

(3)  Increase  the  production  level  of  FO 
loans  and  sale/lease  of  inventory 
farmland  to  socially  disadvantaged 
individuals. 

(4)  Target  direct  FO  loan  funds  and 
inventory  farmland  to  ensure 
participation  of  socially  disadvantaged 
individuals  in  the  FO  loan  program  and 
acquisition  of  inventory  farmland  in 
accordance  with  Exhibit  B  of  this 
subpart 

(5)  Provide  pamphlets,  publications 
and  information  on  the  FO  loan  program 
and  acquisition  of  inventory  farmland  to 
sociaUy  disadvantaged  individuals  and 
other  interested  individuals  and  groups. 

(6)  Provide  assistance  as  necessary  to 
individuals  of  socially  disadvantaged 
groups  to  assure  that  the  application 
process  is  expedient  and  complete. 
Appropriate  assistance  necessary  will 
also  be  provided  to  approved  applicants 
through  special  farm  initiatives  to  assure 
that  sound  operating  procedures  are 
implemented  to  enhance  the  appUcants' 
chances  for  successfully  achieving  the 
objectives  of  the  FO  loan  program. 

(b)  Field  action.  The  FmHA  State 
Director  shall  designate  the  State  Gvil 
Rights  Coordinator  to  coordinate 
"Outreach"  activities  with  the  Counfy 
Supervisors  and  District  Directors  in 
meeting  targeting  goals  for  direct  FO 
loans  and  the  acquisition  of  inventory 
farmland  by  socially  disadvantaged 
individuals.  The  State  Coordinators  of 
socially  disadvantaged  individual 
activities  will: 

(1)  Maintain  close  liaison  with  local 
FmHA  supervisors  and  officials  in  those 
counties  serving  socially  disadvantaged 


individoab  to  assure  that  technical 
assistance  is  provided  to  sociaUy 
disadvantaged  individuals  so  that  the 
application  process  is  expeditious  and 
complete.  In  addition,  appropriate 
technical  assistance  will  be  provided  to 
approved  applicants/borrowers  to 
assure  that  sound  operating  practices 
are  implemented  to  enhance  the 
appUcant's  chances  for  achieving  the 
loan  objectives. 

(2)  Work  closely  with  FmHA  Counfy, 
District  State  and  National  Office 
representatives  to  remove  obstacles  and 
solve  problems  that  impede  assistance 
to  socially  disadvantaged  individuals  in 
receiving  direct  FO  loan  funds  and 
acquiring  inventory  farmland. 

(3)  Be  familiar  with  the  FO  loan 
program  and  acquisition  of  inventory 
farmland,  including  securify  and 
eliglbilify  requirements. 

(4)  As  necessary,  attend  pertinent 
meetings  of  local,  State  and  Federal 
Government  agencies  concerned  with 
the  economic  and  social  development  of 
socially  disadvantaged  individuals. 

(5)  Arrange  for  the  training  of 
individuals  and  interested  groups 
concerned  with  the  socially 
disadvantaged  in  the  packaging  and 
distribution  of  materials  for  use  in  the 
FO  loan  program  and  acquisition  of 
inventory  farmland. 

(6)  Initiate  special  Informational 
outreach  activities  in  an  effort  to  Inform 
potential  farm  applicants,  who  are 
members  of  a  socially  disadvantaged 
group,  of  the  availabilify  of  targeted 
direct  FO  loan  funds  and  inventory 
farmland,  to  enable  them  to  become 
farm  operators/owners. 

(i)  Information  will  be  provided  in  a 
counfy  office  area  to  community  and 
farm  oriented  organizations,  agriculture 
schools,  other  USDA  agencies  and 
communify  leaders  who  are 
knowledgeable  of  the  farming 
communify. 

(ii)  In  addition,  news  articles, 
announcements  and  radio  broadcasts 
regarding  FmHA's  outreach  efforts  in 
providing  FO  loans  and  the  acquisition 
of  inventory  farmland  available  to 
socially  disadvantaged  groups  shall  be 
placed  in  media  most  partronized  by 
members  of  socially  disadvantaged 
groups. 

(c)  Reports.  (1)  State  Directors  will 
keep  the  National  Office  advised  of  any 
problems  and  obstacles  in  carrying  out 
the  FO  Outreach  Program  to  socially 
disadvantaged  individuals  which 
prevents  their  participation  in  the  FO 
loan  program  with  respect  to  obtaining 
direct  loan  assistance  and  acquiring 
inventory  farmland. 
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(2)  Any  changes  in  personnel  serving 
as  State  Coord^ator  of  the  FO  Outreach 
Program  for  socially  disadvantaged 
individuals  will  be  reported  to  the 
National  Office. 

(3)  Each  State  Director  will  make  a 
semi-annual  memorandum  report  on 
January  1  and  July  1  of  each  year  on  FO 
Outreach  activities  and 
accompUshment.  The  report  will  { 
specifically  reflect  what  has  been  done 
to  carry  out  the  items  set  forth  in 

§  1943.13(b)  of  this  subpart.  The  report 
will  be  sent  to  the  National  Office, 
Attention:  Assistant  Administrator, 
Farmer  Programs. 

§§1943.14-1943.15    [RmwvmI] 

§  1943.16    Loan  purpose*. 

Loans  that  are  consistent  with  all 
Federal,  State  and  local  environmental 
quality  standards  may  be  made  to: 

(a]  Purchase  or  enlarge  a  farm,  i 
including  any  land  for  recreation  or 
other  nonfann  enterprise.  This  may 
include: 

(1)  Purchasing  easements  and  rights- 
of-way  needed  to  operate  the  farm  or 
nonfarm  enterprise. 

(2)  An  applicant's  portion  of  the  cost 
of  land  which  is  being  subdivided 

(3)  Making  a  downpayment  on  the 
purchase  of  land  under  the  following 
conditions: 

(i)  A  deed  is  obtained  by  the  borrower 
and  the  unpaid  balance  on  the  loan  is 
secured  by  a  note  and  mortgage  or  an 
acceptable  land  purchase  contract  or 
similar  instrument. 

(ii)  The  applicant  can  meet  the  loan 
terms  under  normal  farm  conditions. 

(iii)  The  conditions  and  the 
requirements  of  any  prior  mortgage  or 
contract  meet  the  FO  security 
requirements  for  taking  a  juniorlien. 

(ivj  A  purchase  contract  is  signed 
which  obligates  the  purchaser  to  pay  the 
purchase  price,  gives  the  purchaser  the 
rights  of  present  possession,  control,  and 
beneficial  use  of  the  property,  and 
entitles  the  purchaser  to  a  deed  upon 
paying  all  or  a  specific  part  of  the ! 
purchase  price. 

(b)  Construct,  buy.  or  improve 
buildings  and  facilities  needed  on  or  in 
close  proximity  to,  the  applicant's  farm, 
including: 

(1)  The  construction  of  an  essential 
farm  dwelling  and  service  buildings  of 
modest  design  and  cost,  including 
facilities  and  structures  for  nonfann 
enterprise  uses  or  fish  farming  such  as 
docks,  fish  hatcheries,  shooting  blinds, 
refreshment  or  marketing  stands, 
processing  or  assembly  plants  for 
nonfann  enterprises,  sales  buildings, 
repair  shops,  lodging  facilities,  trailer 
parks,  pirnic  areas,  target  ranges,  teimis 


t; 


courts,  shuffleboard  courts,  golf  driving 
ranges,  campsites,  and  modest  rental 
housing.  For  dwelling  improvement  or 
construction,  consideration  may  be 
given  to  additional  space  required  for 
facilities  used  for  food  preparation  and 
storage,  vehicle  storage,  or  laundry  and 
office  space,  the  size  and  cost  of  which 
will  not  exceed  that  owned  by  typical 
family  farmers  in  the  area. 

(2)  The  improvement,  alteration, 
repair,  replacement,  relocation,  or 
purchase  and  transfer  of  such  essential 
dwellings  and  service  buildings, 
facilities,  structures  and  fixtures  that 
become  part  of  the  real  estate  or 
customarily  pass  with  the  farm  when  it 
is  sold.  This  includes  pollution  control 
and  energy  saving  devices. 

(3)  Construction  costs  for  methane 
and  gas  facilities  and  essential 
equipment. 

(c)  Provide  land  and  water 
development,  pollution  control  and 
energy  saving  measures,  acquire  water 
supplies  and  rights,  and  promote  the  use 
and  conservation  essential  to  the 
operation  of  the  farm  and  any  nonfarm 
enterprise  facilities.  This  includes 
providing  fencing,  drainage  and 
irrigation  faciUties,  basic  applications  of 
lime  and  fertilizer,  and  facilities  for  land 
clearing.  This  also  includes  establishing 
approved  forestiy  practices,  fish  ponds, 
trails  and  lakes;  improving  orchards; 
and  establishing  and  improving 
permanent  hay  or  pasture.  Sources  of 
water,  powerlines,  gas  lines,  and  other 
facilities  necessary  for  the  successful 
operation  of  the  farm  may  be  located 
outside  the  land  owned  provided 
appropriate  rights  or  easements  are 
obtained  to  ensure  that  the  rights  will 
pass  with  the  farm  when  it  is  sold.  The 
funds  for  land  and  water  development 
may  include  the  costs  of  machinery  and 
equipment  needed  to  do  the 
development  only  when  the  total  cast  of 
the  development  and  machinery  or 
equipment  would  not  exceed  the  cost  of 
hiring  someone  to  do  the  development 
work.  Also,  loan  funds  may  be  used  to 
pay  that  part  of  the  cost  of  facilities, 
improvements  and  "practices"  which 
will  be  paid  for  in  connection  with 
participation  in  such  programs  as  the 
Agricultural  Conservation  or  Great 
Plains  programs  only  when  such  costs 
cannot  be  covered  by  purchase  orders 
or  assignments  to  material  suppliers  or 
contractors.  If  loan  funds  are  advanced 
and  the  portion  of  the  payment  for 
which  the  funds  are  advanced  is  likely 
to  exceed  $1,000,  the  applicant  will 
assign  the  paymant  to  FmHA. 

(1)  Funds  may  be  used  to  pay  for 
development  costs  on  land  owned  with 
defective  tide  (see  S  1943.19(b)  of  this 
subpart)  or  on  land  in  which  the 


apphcant  owns  an  undivided  interest, 
provided: 

(i)  The  amount  of  loan  funds  used  on 
such  land  is  limited  $25,000; 

(ii)  There  is  adequate  security  for  the 
loan;  and 

(iii)  The  tract  with  defective  title  or 
undivided  interest  is  not  to  be  included 
in  the  appraisal  report 

(2)  Funds  may  be  used  to  pay  for 
development  costs  on  land  leased  by  the 
applicant  provided: 

(i)  "The  terms  of  the  lease  are  such  that 
there  is  reasonable  assurance  the 
applicant  will  have  use  of  tiie 
improvement  over  its  useful  life; 

(ii)  A  written  lease  provides  for 
payment  to  the  tenant  or  assignee  of  any 
unexhausted  value  of  the  improvement 
if  the  lease  is  terminated; 

(iii)  There  is  adequate  security  for  the 
loan;  and 

(iv)  The  amount  of  the  loan  funds  used 
for  improvements  on  leaded  land  will 
not  exceed  $10,000. 

(d)  Refinance  debts  subject  to  the 
following: 

(1)  The  applicant's  present  creditors 
will  not  furnish  credit  at  rates  and  terms 
the  applicant  can  meet. 

(2)  The  County  Supervisor,  by 
contacting  the  appropriate  lender, 
verifies  and  documents  either  in  the 
running  record  or  by  letter  fitim  the 
lender,  the  need  to  refinance  any 
secured  debts  and  major  unsecured 
debts.  The  unpaid  balance  on  the  debts 
to  be  refinanced  will  also  be  verified. 

(3)  FmHA  debts,  including  FmHA 
guaranteed  loans,  will  not  be  refinanced 
unless  such  refinancing  is  necessary  to 
enable  borrowers  to  continue  farming. 
The  State  Director's  consent  is  required 
before  FO  funds  can  be  used  to 
refinance  other  FmHA  debts. 

(e)  Pay  reasonable  expenses 
incidental  to  obtaining,  planning,  closing 

.  and  making  the  loan,  such  as  fees  for 
legal,  architectural  and  other  technical 
services,  and  first  year  insurance 
premiums,  which  are  required  to  be  paid 
by  the  borrower  and  which  cannot  be 
paid  from  other  funds.  Loan  funds  also 
may  be  used  to  pay  the  bonower's  share 
of  Social  Security  taxes  for  labor  hired 
by  the  borrower  in  connection  with  land 
and  building  development. 

(f)  Finance  a  nonfarm  enterprise  when 
it  will  provide  another  source  of 
necessary  income  even  though  the 
owned  or  purchased  acreage  for  such 
enterprise  is  not  physically  located  on 
the  farmland.  A  major  portion  of  the 
gross  total  income  must  be  farm  income. 
The  nonfann  enterprise  income  will  be 
supplemental  income. 


§1943117    LMnHmHaUofW. 

(a)  An  FO  loan  wUl  not  be  approved 
if: 

(1)  The  total  outstanding  insured  FO. 
Soil  and  Water  (SW)  or  Recreation  (RL) 
loan  principal  balance  inrhtrfw^  the  new 
loan  owed  by  the  applicant  and  owed 
by  anyone  who  wiU  sign  the  note  as  a 
cosigner  will  exceed  the  lesser  of 
$200,000  or  the  market  vake  of  the  farm 
or  other  security. 

(2)  The  noncontigiious  character  of  a 
farm  containing  two  or  more  tracts  is 
such  that  an  efficient  farming  operation 
and  nonfarm  enterprise  cannot  be 
conducted  due  to  the  distance  between 
tracts  or  due  to  inadequate  rights-of- 
way  or  public  roads  between  tracts. 

(3)  The  limitation  found  in  §  1943.29(b) 
of  this  subpart  is  exceeded 

(b)  Loans  may  not  be  made  for  any 
purpose  that  will  contribute  to  excessive 
eitosion  of  highly  erodible  land  or  to  the 
conversion  of  wetlands  to  produce  an 
agricultural  commodity,  as  further 
explained  in  Exhibit  M  to  Subpart  G  of 
Part  1940  of  this  chapter. 

§  1943.18    Rates  and  tenns. 

(a)  Terms  of  loans.  Each  loan  will  be 
scheduled  for  repayment  over  a  period 
not  to  exceed  40  years  from  the  date  of 
the  note  or  such  shorter  period  as  may 
be  necessary  to  assure  the  loan  will  be 
adequately  secured,  taking  into  account 
the  probable  depreciation  of  the 
security.  The  loan  approval  official  will 
also  consider  the  repayment  ability  of 
the  applicant,  as  reflected  in  the 
completed  Form  FmHA  431-2,  "Farm 
and  Home  Plan,"  or  other  similar  plan  of 
operation  acceptable  to  FmHA,  when 
setting  the  term.  In  any  case,  there  must 
be  an  interest  payment  scheduled  at 
least  annually  in  accordance  with  the 
FMI  for  Form  FmHA  1940-17, 
"Promissory  Note."  Loans  may  have 
reduced  annual  installments  scheduled, 
of  at  least  partial  interest,  for  the  first 
five  years. 

(b)  Reamotiization.  When  the  loan 
approval  official  determines  that 
reamortization  will  assist  in  the  orderly 
collection  of  any  FO  loan,  the  loan 
approval  official  may  take  such  action 
under  Subpart  S  of  Part  1951  of  this 
chapter. 

(c)  Interest  rate.  Upcm  request  of  the 
applicant,  the  interest  rate  charged  by 
FmHA  will  be  the  lower  of  the  interest 
rates  in  effect  at  the  time  of  loan 
approval  or  loan  closing.  If  the  apphcant 
does  not  indicate  a  choice,  the  loan  will 
be  closed  at  the  mterest  rate  in  efliect  at 
the  time  of  loan  aj^iroval.  Interest  rates 
are  specified  in  Exhibit  B  of  FmHA 
Instruction  440.1  (available  in  any 
FmHA  office)  for  the  type  assistance 
involved  A  lowrer  rate  is  established  in 


this  Exhibit  for  a  limited  resource 
applicant  subject  to  the  following: 

(1)  The  applicant  meets  the  conditions 
of  the  definition  for  a  limited  resource 
applicant  set  forft  in  9  19434(i)  of  tfiis 
subpart. 

(2)  The  Farm  and  Home  IHan  and 
Business  Analysis— Nonagricnltural 
Enterprise,  when  appropriate,  indicate 
that  installments  at  the  higher  rate, 
along  widi  other  debts,  cannot  be  paid 
during  the  period  of  the  plan. 

(3)  A  lower  interest  rate  borrower  will 
be  reviewed  each  year  at  the  time  the 
analysis  is  conducted  (see  §  1924.60  of 
Subpart  B  of  Part  1924  of  this  chapter) 
and  any  time  a  servicing  action  such  as 
reamortization  or  deferral  is  taken  to 
determine  the  interest  rate  to  be 
charged  The  rate  may  be  increased  in 
increments  of  whole  numbers  until  it 
reaches  the  current  regular  interest  rate 
for  the  loan  at  the  time  of  the  rate 
increase  (See  §  1951.25  Subpart  A  of 
Part  1951  of  this  chapter.) 

§1943.19    Security. 

(a)  General.  Each  FO  loan  will  be 
secured  by  real  estate  or  by  real  estate 
and  a  combination  of  chattels  and/or 
other  security. 

(b)  Real  estate  security.  (1)  A 
mortgage  will  be  taken  on  the  entire 
farm  owned  or  to  be  owned  by 
applicant,  including  land  in  which  the 
applicant  owns  an  undivided  interest, 
except  a  portion  of  the  farm  will  be 
excluded  when: 

(i)  The  applicant's  titie  to  that  part  of 
the  farm  is  defective,  and  cannot  be 
cured  at  a  reasonable  cost  provided: 

(A)  The  Office  of  the  General  Counsel 
(OGC)  determines  the  applicant's 
interest  is  of  such  nature  that  it  is  not 
mortgageable; 

(B)  To  include  the  land  would 
complicate  loan  servicing  or  liquidation; 
and 

(C)  Any  land  on  which  title  is 
defective  will  not  be  included  in  the 
appraisal  of  the  farm  whether  or  not  it  is 
described  on  the  mortgage. 

(D)  State  law  prohibits  taking  a  lien 
on  homestead  property,  except  for  the 
purchase  money  of  that  property  and 
financing  improvements  and  the  State 
Director  has  issued  a  State  supplement 
exempting  taking  a  lien  on  homestead 
property  where  purchase  money  or 
improvements  are  not  involved. 

(ii)  The  present  lienholder  on  that  part 
of  the  farm  will  not  permit  a  junior  lien 
or  State  law  will  not  recognize  or  permit 
a  lien  provided: 

(A)  The  part  excluded  from  the 
security  is  not  included  in  the  appraisal 
report,  and 

(B)  OGC  advice  is  obtained  before 
excluding  any  real  estate  from  the 


security  or  the  conditions  under  which 
real  estate  can  be  excluded  are  outlined 
by  a  State  supplement. 

(iii)  Soundness  of  the  loan  will  not  be 
affected  if  there  is  defective  title  or  part 
of  the  farm  is  not  included  as  security 
for  the  loan. 

(2)  When  the  farm  alone  will  not 
provide  enough  security,  other  real 
estate  owned  by  the  applicant  may  also 
be  taken  as  security. 

(3)  Loans  may  be  secured  by  a  jimior 
lien  on  real  estate  provided: 

(i)  Prior  hen  instruments  do  not 
contain  provisions  for  future  advances 
(except  for  taxes,  insurance,  other  costs 
needed  to  protect  the  security,  or 
reasonable  foreclosure  costs), 
cancellation,  summary  forfeiture,  or 
other  clauses  that  may  jeopardize  the 
Government's  interest  or  the  applicant's 
abihty  to  pay  the  FO  loan  unless  any 
such  undesirable  provisions  are  limited, 
modified,  waived  or  subordinated 
insofar  as  the  Government  is  concerned. 

(ii)  Agreements  are  obtained  from 
prior  lienholders  to  give  notice  of 
foreclosure  to  FmHA  whenever  State 
law  or  other  arrangements  do  not 
require  such  a  notice.  Any  agreements 
needed  will  be  obtained  as  provided  in 
Part  1807  of  this  chapter  (FmHA 
Instruction  427.1).  except  as  modified  by 
the  "Memorandum  of  Understanding- 
FHA-FCA,"  Exhibit  B  of  this  Subpart. 

(4)  The  designated  attorney,  title 
insurance  company,  or  the  OGC  will 
furnish  advice  on  obtaining  security 
when  a  Ufe  estate  is  involved. 

(5)  Any  loan  of  $ia000  or  less  may  be 
secured  by  the  best  lien  obtainable 
without  title  clearance  or  legal  service 
as  required  in  Part  1807  of  this  chapter 
(FmHA  Instruction  427.1)  provided  the 
County  Supervisor  believes  from  a 
search  of  the  county  records  that  the 
applicant  can  give  a  mortgage  on  the 
farm.  This  exception  to  title  clearance 
will  not  apply  when: 

(i)  The  loan  is  made  simultaneously 
with  that  of  another  lender. 

(ii)  Land  is  to  be  purchased. 

(iii)  This  provision  conflicts  with 
program  regulations  of  any  other  FmHA 
loan  being  made  simultaneously  with 
die  FO  loan. 

(6)  The  Departments  of  Agriculture 
and  Interior  have  agreed  that  FmHA 
loans  may  be  made  to  Indians  and 
secured  by  real  estate  when  title  is  held 
in  trust  or  restricted  status.  When 
security  is  taken  on  real  estate  held  in 
trust  or  restricted  status: 

(i)  The  applicant  will  request  the 
Bureau  of  Indian  Affairs  (BIA)  to  furnish 
Title  Status  Reports  to  the  County 
Supervisor. 
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(ii)  BIA  approval  will  be  obtained  on 
the  mortgage  after  it  has  been  signed  by 
the  applicant  and  any  other  party  whose 
signature  is  required. 

(c)  Chattel  security.  Loans  may  be 
secured  by  chattels  subject  to  the 
following  conditions: 

(1)  There  is  not  enough  real  estate 
security  for  the  loan  and  the  best  lien 
obtainable  on  the  farm  has  been  taken. 

(2)  Taking  a  lien  on  chattels  will  not 
prevent  the  borrower  from  obtaining 
operating  credit  from  other  sources  or 
the  FmHA. 

(3)  Junior  liens  on  chattels  may  be 
taken  when  there  is  enough  equity  in  the 
property.  However,  when  practical,  a 
first  lien  on  selected  chattel  items 
should  be  obtained. 

(4)  A  first  lien  will  be  taken  on 
equipment  or  fixtures  bought  with  loan 
funds  whenever  such  property  cannot  be 
included  in  the  real  estate  Uen  and  this 
additional  security  is  needed  to  secure 
the  loan. 

(5)  Chattel  security  will  be  obtained 
and  kept  effective  as  notice  to  third 
parties  as  provided  in  Subpart  A  of  Part 
1941  and  Subpart  A  of  Part  1962  of  this 
chapter. 

(d)  Other  security.  (1)  Items  such  as 
land,  buildings,  fixtures,  fences,  water, 
water  stock  and  faciUties,  other 
improvements,  easements,  rights-of- 
way,  and  other  appurtenances  that  are 
considered  part  of  the  farm  and  usually 
pass  with  the  farm  in  a  change  of 
ownership  may  be  taken  as  additional 
seciuity  when  needed.  If  any  of  these  do 
not  pass  with  a  change  of  ownership, 
the  Coimty  Supervisor  will  obtain 
advice  from  the  designated  attorney, 
title  insurance  company  or  OGC  to 
properly  identify  such  items  and  include 
them  in  an  appropriate  security 
instrument  or  assignment. 

(2)  Other  property  that  caimot  be 
converted  to  cash  without  jeopardizing 
the  borrower's  farm  operation  may  be 
taken  as  additional  security  when 
needed.  Examples  of  such  seciuity  may 
include  cash  value  of  insurance  policies, 
stock,  memberships  or  stock  in       . 
associations  or  water  stocks.  Any 
property  taken  as  additional  security 
must  have  seciuity  value  and  be 
transferable.  Advice  will  be  obtained 
from  the  designated  attorney,  title 
insurance  company  or  the  OGC  on 
obtaining  this  security  or  assignment. 

(e)  State  supplements.  Each  State  will 
supplement  this  section  to  provide 
instiiictions  on  forms  and  other 
requirements  to  be  met  in  order  to  I 
obtain  the  required  security.  In  each 
State  where  loans  will  be  made  to 
Indians  holding  title  to  land  in  trust  or 
restricted  status,  FmHA  and  BIA  will 
decide  on  a  way  to  exchange  necessary 


information,  and  the  procedure  to  be 
followed  will  be  set  out  in  a  State 
supplement 

(H  Security— nonfarm  enterprise. 
When  an  FO  loan  is  made  just  to 
finance  a  nonfarm  enterprise,  even 
though  a  majority  of  the  products  are 
used  on  the  farm  such  as  alcohol  or 
methane  gas,  a  lien  will  be  taken  on  the 
nonfarm  enterprise  facility  and 
sufficient  other  property  to  adequately 
secure  the  loan.  In  these  situations  a  Uen 
need  not  be  taken  on  the  entire  farm 
when  it  is  not  needed  to  secure  the  loan. 
When  the  security  is  so  located  that  a 
legal  right-of-way  to  the  property  is  not 
available,  an  easement  or  agreement 
will  be  obtained  providing  for  right  of 
ingress  and  egress. 

(g)  Special  security  requirements. 
When  FO  loans  are  made  to  eligible 
entities  that  consist  of  members, 
stockholders,  partners  or  joint  operators 
who  are  presently  indebted  for  an  FO 
loan(s]  as  individuals}  or  when  FO 
loans  are  made  to  eligible  individuals, 
who  are  members,  stockholders, 
partners  or  joint  operators  of  an  entity 
which  is  presently  indebted  for  an  FO 
loan(s),  security  must  consist  of: 

(1)  Chattel  and/or  real  estate  security 
that  is  separate  and  identifiable  from 
the  security  pledged  to  FmHA  for  any 
other  farmer  program  insured  or 
guaranteed  loans. 

(2)  Different  lien  positions  on  real 
estate  are  considered  separate  and 
identifiable  collateral. 

(3)  The  outstanding  amount  of  loans 
made  may  not  exceed  the  value  of  the 
collateral  used. 

(h)  Same  security.  Except  as  provided 
in  paragraph  (g)  of  this  section,  when  an 
FO  loan  (insured  or  guaranteed]  is  made 
to  a  borrower  who  has  other  FmHA 
loans,  the  same  collateral  can  secure 
more  than  one  loan  so  long  as  the 
outstanding  loan  amount  does  not 
exceed  the  total  value  of  the  security. 

§§  1943.2fr-1943.22    [ReMTved] 

§1943.23    GeiMral  provisions. 

(a)  Flood  or  mudslide  hazard  areas. 
Flood  or  mudslide  hazards  will  be 
evaluated  whenever  the  farm  to  be 
financed  is  located  in  special  flood  or 
mudslide  prone  areas  as  designated  by 
the  Federal  Emergency  Management 
Administration  (FEMA).  Subpart  B  of 
Part  1806  of  this  chapter  (FmHA 
Instruction  426.2)  as  well  as  Subpart  G 
of  Part  1940  of  this  chapter  will  be 
complied  with  when  loan  funds  are  used 
to  construct  or  improve  buildings 
located  in  such  areas.  This  will  not 
prevent  making  loans  on  farms  if  the 
farmstead  is  located  in  a  flood  or 
mudslide  prone  area  and  funds  are  not 


included  for  building  improvements. 
However,  buildings  will  need  to  meet 
the  standards  set  out  in  §  1943.24  of  this 
subpart  The  flood  or  mudslide  hazard 
will  be  recognized  in  the  appraisal 
report.  When  land  development  or 
improvements  such  as  dikes,  terraces, 
fences,  and  intake  structures  are 
planned  to  be  located  in  special  flood  or 
mudslide  prone  areas,  loan  funds  may 
be  used  subject  to  the  following: 

(1)  The  Corps  of  Engineers  or  the  Soil 
Conservation  Service  (SCS)  will  be 
consulted  concerning: 

(i)  Likelihood  of  flooding. 

(ii]  Probability  of  flood  damage. 

(iii]  Recommendation  on  special 
design  and  specifications  needed  to 
minimize  flood  and  mudslide  hazards. 

(2)  FmHA  representatives  will 
evaluate  the  proposal  and  record  the 
decision  in  the  loan  docket  in 
accordance  wiUi  Subpart  G  of  Part  1940 
of  this  chapter. 

(b)  Civil  rights.  The  provisions  of 
Subpart  E  of  Part  1901  of  this  chapter 
will  be  complied  with  on  all  loans  made 
which  involve: 

(1)  Funds  used  to  finance  nonfarm 
enterprises  and  recreation  enterprises. 
Applicants  will  sign  Form  FmHA  400-4, 
"Nondiscrimination  Agreement,"  in 
these  cases. 

(2)  Any  development  financed  by 
FmHA  that  will  be  performed  by  a 
contract  or  subcontract  of  more  than 
$10,000. 

(c)  Protection  of  historical  iiki 
archaeological  properties.  If  there  is  any 
evidence  to  indicate  the  property  to  be 
financed  has  historical  or  archaeological 
value,  the  provisions  of  Subpart  F  of 
Part  1901  of  this  chapter  apply. 

(d)  Environmental  requirements.  See 
Subpart  G  of  Part  1940  of  this  chapter  for 
applicable  environmental  requirements. 

(e)  Real  Estate  Settlement  Procedures 
Act  The  provisions  of  the  Real  Estate 
Settiement  Procedures  Act  outlined  in 

§  1940.406  of  Subpart  I  of  Part  1940 
apply  when  FO  funds  are  used  involving 
tracts  of  less  than  25  acres,  if: 

(1)  Any  part  of  the  loan  is  used  to 
purchase  all  or  paot  of  the  land  to  be 
mortgaged,  and 

(2)  The  loan  is  secured  by  a  first  lien 
on  the  property  where  a  dwelling  is 
located. 

(f)  Equal  Credit  Opportunity  AcL  In 
accordance  with  Tide  V  of  Pub.  L  93- 
495,  the  Equal  Credit  Opportunity  Act 
the  FmHA  will  not  discriminate  against 
any  applicant  on  the  basis  of  sex  or 
marital  status  with  respect  to  any  aspect 
of  a  credit  transaction. 

(g)  Compliance  with  special  laws  and 
regulations.  (1)  Applicants  will  be 
required  to  comply  with  applicable 


Federal,  State  and  local  laws  and 
regulations  governing  building 
construction;  diverting,  apim)priating, 
and  using  water  includiing  use  for 
domestic  or  nonfarm  enterprise 
purposes;  installing  facilities  for 
draining  land;  and  making  changes  in 
the  use  of  the  land  affected  by  zoning 
regulations. 

(2)  State  Directors  and  Farmer 
Programs  Staff  members  will  consult 
vfith  SCS,  U.S.  Geological  Survey,  State 
Geologist  or  Engineer,  or  any  board 
having  official  functions  relating  to 
water  use  or  farm  drainage  requirements 
and  restrictions  for  water  and  drainage 
.development  State  supplements  will  be 
-issued  to  provide  guidelines  which: 

(i)  State  all  requirements  to  be  met, 
.including  the  acquisition  of  water  rights. 

(ii)  Define  areas  where  development 
of  ground  water  for  irrigation  is  not 
reconunended. 

(iii)  Define  areas  where  land  drainage 
is  restricted. 

(3)  Applicants  will  comply  with  all 
local  laws  and  regulations,  and  obtain 
any  special  Ucenses  or  permits  needed 
for  nonfarm,  recreation^  specialized  or 
'fish  farming  enterprises. 

(4)  Applicants  requesting  loans  for  the 
production  of  alcohol  fuel  should  be 
advised  to  consult  with  the  nearest 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  regional  regulatory 
administrator  concerning  the  specific 
requirements  applicable  to  their 
operations.  Before  a  loan  is  closed, 
applicants  must  provide  evidence  that 
they  have  received  an  ATF  operating 
'permit. 

§194324   Special  requirements. 

(a)  Determining  suitability  of  farms. 
The  County  Supervisor  is  responsible 
for  making  a  preliminary  determination 
as  to  whether  a  loan  can  be  made  on  the 
farm.  This  determination  will  be  based 
on  a  personal  inspection  of  the  farm  and 
an  evaluation  of  such  factors  as 
productivity  of  the  land;  location, 
conditions,  and  adequacy  of  the 
buildings;  approximate  value  of  the 
farm;  roads,  schools,  markets,  or  other 
community  facilities;  tax  rates;  and 
adequacy  of  the  water  supply.  A 
'decision  also  will  be  made  on  the 
suitability  of  the  farm  for  a  nonfarm 
enterprise  faciUty  or  specialized  farm 
operation,  and  developinent  needed  to 
make  it  a  suitable  farm. 

(b)  Dwellings  and  other  essential 
buildings.  (1)  Buildings  adequate  for  the 
planned  operation  of  the  farm,  including 
any  nonfarm  enterprise,  must  be 
available  for  the  applicant's  use  after 
the  loan  is  made.  The  necessary 
buildings  will  be  located  on  the 


applicant's  farm.  Exceptions  to  this 
requirement  are  when: 

(i)  The  applicant  already  owns  an 
adequate,  decent  safe,  and  sanitary 
dwelling,  suitable  for  the  family's  needs, 
and  located  close  enough  to  the  farm  so 
the  farm  may  be  operated  successfully, 
it  will  not  be  necessary  to  provide  a 
dwelling  on  the  farm.  A  real  estate  lien 
will  be  taken  on  such  dwelling. 

(ii)  The  applicant  has  a  long-term 
lease  on  acceptable  rental  buildings 
that  are  adjacent  to  or  near  the  farm,  or 
the  appUcant  occupies  suitable  buildings 
which  the  applicant  will  eventually 
inherit  or  be  permitted  to  purchase  from 
a  relative. 

(iii)  The  farm  does  not  have  an 
adequate  dwelling  and  the  applicant 
owns  a  suitable  mobile  home  which  will 
be  used  as  the  appUcant's  home,  the 
applicant  will  not  be  required  to  build  a 
dwelling.  A  mobile  home  will  not  be 
considered  to  add  value  to  the  farm  but 
FO  funds  may  be  used  to  finance 
anchoring  the  home. 

(iv)  A  nonfarm  enterprise  facility  does 
not  have  to  be  physically  located  on  the 
farm. 

(2)  When  loan  funds  are  needed  for  a 
dwelling  and  an  applicant  is  eligible  for 
a  Rural  Housing  (RH)  loan,  it  will  be 
processed  simultaneously  with  the  FO 
loan.  However,  in  such  cases  if  a  small 
amount  is  needed  for  dwelling 
improvements,  FO  funds  may  be  used. 
Dwellings  financed  with  RH  funds  will 
meet  the  requirements  for  such  loans  as 
provided  in  Subpart  A  of  Part  1944  of 
this  chapter. 

(c)  Land  and  facility  development. 
Development  needed  to  make  the  farm 
and  any  nonfarm  enterprise  ready  for  a 
successful  operation  will  be  planned 
during  loan  processing.  The  plans 
should  provide  for  completing  the 
development  at  the  earliest  practicable 
date.  Recommendations  of 
representatives  of  the  Forest  Service, 
Soil  Conservation  Service,  State 
Agricultural  Extension  Service,  and 
State  Planning  and  Development 
Agency  or  local  planning  groups  should 
be  included  in  the  development  plan  and 
the  Farm  and  Home  Plan.  In  planning 
such  development  with  the  applicant 
the  County  Supervisor  will  encourage 
the  applicant  to  use  any  cost-sharing 
assistance  that  may  be  available 
through  any  source  such  as  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  programs. 

(d)  Insurance.  (1)  Insurance  will  be 
obtained  on  buildings  and  other 
property  as  provided  in  Subpart  A  of 
Part  1606  of  this  chapter  (FmHA 
Instruction  426.1). 


(2)  See  §  1943.23(a)  of  diis  subpart  for 
information  about  mudslide  and  flood 
insurance. 

(3)  Applicants  receiving  loans  for 
nonfarm  enterprises  will  be  advised  of 
the  possibiUty  of  incurring  liability  and 
will  be  encouraged  to  obtain  public 
liability  and  property  damage  insurance. 

(4)  Personal  property  insurance  will 
be  obtained  to  insure  against  chattel 
security  losses  caused  by  hazards 
customarily  insured  against  in  the  area 
if  the  loss  of  such  security  would 
jeopardize  the  interests  of  the 
Government. 

(e)  Income  from  other  than  owned 
acreage.  When  loan  soundness  depends 
on  income  from  other  sources  in 
addition  to  income  from  owned  land,  it 
will  be  necessary  to  determine  that: 

(1)  There  is  reasonable  assurance  that 
any  rented  land  which  the  applicant 
depends  on  will  be  available;  and/or 

(2)  Any  off-farm  employment  the 
applicant  depends  on  is  likely  to 
continue. 

(f)  Income  from  nonfarm  enterprises. 
Nonfarm  enterprises  will  be  analyzed  to 
determine  soundness. 

(1)  Form  FmHA  431-4,  "Business 
Analysis — Nonagricultural  Enterprise," 
will  be  used  to  document  nonfarm 
enterprises  unless  the  applicant  uses 
another  suitable  form. 

(2)  The  net  cash  income  from  the 
nonfarm  enterprise  will  be  entered  as 
nonfarm  income  in  the  Farm  and  Home 
Plan. 

(g)  Other  real  estate  and  assets.  Other 
assets  not  used  directly  in  the  farming 
operation  will  be  handJed  as  follows: 

(1)  FO  loans  may  be  made  when 
essential  real  estate  is  owned,  either  in 
whole  or  as  an  undivided  interest  that 
will  not  be  part  of  the  farm  provided: 

(i)  The  real  estate  or  interests  therein 
furnish  employment  or  income  which  is 
essential  to  the  applicant's  success. 

(ii)  Sale  of  the  property  will  not 
eliminate  the  need  for  FmHA  credit. 

(iii)  Retention  of  the  real  estate  will 
not  cause  the  operation  to  be  larger  than 
a  family  farm. 

(2)  An  applicant  will  dispose  of 
nonessential  real  estate  or  an  undivided 
interest  in  real  estate  no  later  than  loan 
closing.  U  this  is  not  feasible,  the 
applicant  must  agree  by  signing  Form 
FmHA  443-17.  "Agreement  to  Sell 
Nonessential  Real  Estate,"  to  dispose  of 
the  property  as  soon  after  closing  as 
possible.  Under  no  circumstances  may 
the  property  be  held  for  more  than  three 
years  after  closing. 

(3)  The  applicant  must  agree  to  use 
the  proceeds  from  the  sale  of  other  real 
estate  to: 
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(i)  Pay  costs  and  taxes  connected  writh 
the  sale: 

(ii)  Reduce  the  FmHA  debt  or  any 
prior  lien; 

(iii)  MiJee  essential  capital  purchases: 
or 

(iv)  Pay  essential  farm -and  home 
expenses. 

(4)  Real  estate  or  an  interest  in  real 
edtate  which  is  retained  after  loan 
closing,  but  which  is  not  part  of  the  farm 
will  not  be  included  in:  < 

(i)  The  appraisal  report.  I 

(ii)  The  security  instrument  for  the 
loan. 

(iii)  The  total  debt  against  the 
security. 

(h)  Life  estates.  When  life  estates  are 
involved,  loans  may  be  made: 

(1)  To  both  the  life  estate  holder  and 
the  remainderman,  provided: 

(i)  Both  have  a  legal  right  to  occupy 

and  operate  the  farm; 
(ii)  Both  are  eligible  for  the  loan;  and 
(iii)  Both  parties  sign  the  note  and 

mortgage. 

(2)  To  the  remainderman  only, 
provided: 

(i)  The  remainderman  has  a  legal  right 
to  occupy  and  operate  the  farm:  and 

(ii)  The  lien  instrument  is  signed  by 
the  remainderman,  life  estate  holder, 
and  any  other  party  having  any  interest 
in  the  security. 

(3)  To  the  life  estate  holder  only, 
provided: 

(i)  There  is  no  legal  restriction  placed 
on  a  life  estate  holder  who  occupies  and 
operates  a  farm;  and 

(ii)  The  lien  instrument  is  signed  by 
the  life  estate  holder,  remainderman, 
and  any  other  party  having  any  interest 
in  the  security. 

(i)  Farm  or  residence  situated  in 
different  counties.  If  a  farm  is  situated  in 
more  than  one  State,  county  or  parish, 
the  loan  will  be  processed  and  serviced 
in  the  State,  county  or  parish  in  which 
the  borrower's  residence  on  the  farm  is 
located.  However,  if  the  borrower's 
residence  is  not  situated  on  the  farm,  the 
FO  loan  will  be  serviced  by  the  County 
OfHce  serving  the  county  in  which  the 
farm  or  a  major  portion  of  the  farm  is 
located  unless  otherwise  approved  by 
the  State  Director. 

(j)  Subdivision  of  large  tracts  of 
farmland  into  family  farm  units.  County 
Supervisors  should  iiwestigate  any  large 
tract  that  is  offered  for  sale  to  determine 
the  feasibility  of  making  FO  loans  to 
enable  several  applicants  to  acquire  the 
tract.  In  considering  the  feasibility  of  a 
tract  for  subdivision  into  fomily  farms, 
the  following  are  some  of  the  factors 
that  must  be  considered* 

(1)  Productivity  of  the  land  and  its 
suitability  for  operatian  as  a  femily 
farm; 


(2)  Cost  of  the  land  mi 

improvements; 

(3)  Accessibility  to  roads,  markets, 
schools,  rights-of-way.  easements,  and 
other  services. 

(4)  Disposition  ^r  omission  of  any  part 
of  the  tract  that  is  not  suitable:  and 

(5)  The  number  of  eligible  applicants 
in  the  area. 

(k)  Liens  junior  to  the  FmHA  lien.  A 
loan  will  not  be  approved  if  a  lien  junior 
to  the  FmHA  lien  is  likely  to  be  taken 
simultaneously  with  or  immediately 
subsequent  to  the  loan  closing  to  secure 
any  debt  the  borrower  may  have  at  the 
time  of  loan  closing  of  any  debt  ^at 
may  be  incurred  in  connection  with  the 
FO  loan,  such  as  for  a  portion  of  the 
purchase  price  of  the  farm  or  money 
borrowed  from  others  for  payments  on 
debts  against  the  farm,  unless  the  total 
debt  against  the  security  would  be 
within  its  market  value. 

(1)  Graduation  ofFO  borrowers.  If,  at 
any  time,  it  appears  that  the  borrower 
may  be  able  to  obtain  a  reflAancing  loan 
from  a  cooperative  or  private  credit 
source  at  reasonable  rates  and  terms, 
comparable  to  those  for  loans  for  similar 
purposes  and  periods  of  time  prevailing 
in  the  area  the  borrower  will,  upon 
request  apply  for  and  accept  such 
Hnancing.  A  borrower  paying  a  rate  of 
interest  less  than  the  market  rate  will  be 
expected  to  pay  the  current  rate  when 
able  to  do  so. 

S1M3.2S   Options,  planning  and 


(a)  Optioning  land.  An  applicant  is 
responsible  for  obtaining  options  on  real 
property  bought.  Form  FmHA  440-34, 
"Option  to  Pttfchase  Real  Property" 
should  be  use  if  possible.  Other  forms 
may  be  used  if  acceptable  to  all  parties 
concerned  and  to  FmHA.  When  an 
FmHA  form  is  not  used,  a  provision 
should  be  included  which  makes  the 
option  contingent  upon  the  FmHA 
making  a  loan  to  the  buyer. 

(1)  Tne  County  Supervisor  should 
advise  the  applicant  to  have  an 
understanding  with  the  seller  on  such 
items  as: 

(i)  Land  description  and  number  of 
acres; 

(ii)  Buildings  and  fixtures  included  in 
the  transaction.  The  applicant  should 
determine  the  condition  of  property 
attached  to  the  land  and  the  working 
condition  of  any  Hxtures  with  movable 
parts; 

(iii)  Minerals  and  the  effect  any 
mineral  reservation  has  on  the  land 
value  and  operating  it  as  a  form: 

(iv)  Access  to  the  land  or  any  part  of 
it: 

(v)  The  part  responsible  for  taxes  and 
insurance;  and 


(vi)  llie  pwty  who  wiU  receive  the 
income  from  the  land  during  the  crop 
year  of  the  transaction. 

(2)  The  applicant  should  decide  if  the 
applicant  wants  the  option  recorded  and 
is  responsible  for  paying  any  recording 
fees. 

(3)  Form  FmHA  443-2.  "Option  for 
Purchase  of  Farm-Land  to  be 
Subdivided"  may  be  used  if  a  large  tract 
will  be  subdivided  into  separate  farms. 

(i)  Assignment  of  the  interest  of  the 
applicant  in  whose  name  the  tract  is 
obtained  will  be  made  to  each  applicant 
who  will  acquire  one  of  the  units. 

(ii)  Form  FmHA  443-3,  "Assignment  of 
Interest  in  Option  (Land  to  be 
Subdivided)"  may  be  used. 

(b)  Planning.  Farm  and  Home  Plans 
and  nonagricultural  enterprise  plans, 
whien  appropriate,  will  be  completed  as 
provided  in  Subpart  B  of  Part  1924  of 
this  Chapter. 

(c)  Appraisals.  (1)  Real  estate 
appraisals  will  be  completed  by  an 
FmHA  employee  authorized  to  make 
farm  appraisals  when  real  estate  is 
taken  as  security. 

(2)  Appraisals  are  not  required  if: 

(i)  The  amount  of  the  FmHA  loan  and 
any  simultaneous  loan  is  $10,000  or  less, 
and 

(ii)  The  loan  approval  official 
determines  the  loan  is  adequately 
secured  without  an  appraisal,  and 

(iii)  The  County  Supervisor  indicates 
in  the  loan  docket  an  estimate  of  the 
maricet  value  of  the  real  estate  to  be 
given  as  security. 

(3)  Real  estate  appraisals  will  be 
completed  as  provided  in  Subpart  A  of 
Part  1809  of  this  chapter  (FmHA 
Instruction  422.1).  The  rights  to  mining 
products,  gravel  oil,  gas,  coal  or  other 
minerals  will  be  considered  a  portion  of 
the  security  for  farmer  program  loans 
and  will  be  specifically  included  as  a 
part  of  the  appraised  value  of  the  real 
estate  securing  the  loans. 

(4)  The  value  of  stock  required  to  be 
purchased  by  Federal  Land  Bank  (FLB) 
borrowers  may  be  added  to  the 
recommended  maricet  value  of  the  real 
estate,  provided: 

(i)  An  assignment  is  obtained  on  the 
stock,  or 

(ii)  An  agreement  is  obtained  which 
provides  that 

(A)  The  value  of  the  stock  at  the  time 
the  FLB  loan  is  satisfied  will  be  applied 
on  the  FLB  loan,  or 

(B)  The  stock  refund  check  is  made 
payable  to  the  borrower  and  FhiHA,  or 

(C)  The  stock  refund  check  is  made 
payable  to  the  borrower  and  mailed  to 
the  County  Siq>ervisor. 

(iii)  The  total  of  te  stodc  value  and 
the  recommended  market  value  7f  real 


estate  is  indicated  in  the  comments 
section  of  the  appraisal  report. 

(5)  In  the  case  of  nonreal  estate 
security  the  following  items  apply: 

(i)  Form  FmHA  440-i21,  "Appraisal  of 
Chattel  Property,"  will  be  used. 

(ii)  The  property  which  will  serve  as 
security  will  be  described  in  sufficient 
detail  so  it  can  be  identified. 

(iii)  Its  current  market  value  or,  if 
appropriate,  the  current  cash  value  will 
be  determined 

§  1943.26    Planning  and  performing  fann 
development 

The  development  work  will  be 
planned  and  completed  in  accordance 
with  Part  1924.  Subpart  A.  The 
provisions  of  Subpart  E  of  Part  1901  will 
be  met  in  connection  with  FO  loans 
involving  recreational  enterprises  and 
the  construction  of  buildings. 

§1943.27    Relationship  with  other  lenders. 

An  applicant  will  be  requested  to 
obtain  credit  from  another  source  when 
information  indicates  such  credit  is 
available.  When  another  lender  will  not 
make  a  loan  for  the  total  needs  of  the 
applicant  but  is  willing  to  participate 
with  an  FO  loan,  consideration  will  be 
given  to  a  participation  loan.  FinHA 
employees  may  not  guarantee, 
personally  or  for  FmHA,  repayment  of 
advances  made  from  other  credit 
sources.  However,  lenders  may  be 
assured  that  Uen  priorities  will  be 
recognized. 

§1943.28    FmHA  loans  simultaneous  with 
other  lenders. 

{a)  Subpart  R  of  Part  2000  of  this 
chapter,  "Memorandum  of 
Understanding  FHA-FCA."  (available  in 
any  FmHA  Office)  will  serve  as  a  guide 
in  processing  FO  loans  to  be  made 


simultaneously  with  loans  by  FLB  to  a 
common  applicant.  State  Directors  may 
work  out  agreements  for  simultaneous 
loans  with  long-term  lenders  other  than 
FLBs  for  eligible  loan  purposes.  Such  an 
agreement  should  prohibit  future 
advances  by  the  first  mortgage  holder 
except  for  taxes,  property  insurance, 
reasonable  maintenance  expenditures, 
and  reasonable  foreclosure  costs,  but 
should  not  prohibit  subsequent  FmHA 
loans.  It  should  also  cover  items  such  as 
appraisal  methods,  title  clearance,  loan 
closing,  the  disbursement  of  funds  and, 
when  appropriate,  advance  notice  of 
foreclosure.  It  may  also  cover  other 
items  considered  necessary  or  advisable 
for  a  sound  FmHA  junior  lien  loan. 

(b)  The  County  Supervisor  and  the 
other  lender's  representative  should 
maintain  a  close  working  relationship  in 
processing  loans  to  a  mutual  applicant    < 
or  borrower.  When  an  FO  loan  is  made 
at  the  same  time  as  a  loan  from  another 
lender,  that  lender's  lien  will  have 
priority  over  the  FmHA  lien  unless 
otherwise  agreed  upon.  The  lender's  lien 
priority  can  cover  the  following  in 
addition  to  principal  and  interest: 
Advances  for  payment  of  taxes, 
property  insurance,  reasonable 
maintenance  to  protect  the  security,  and 
reasonable  foreclosure  costs  including 
attorney's  fees. 

§1943.29    Relationship  wttli  other  FmHA 
loans,  insured  and  guaranteed. 

(a)  Insured  FO  loans  may  be  made 
simultaneously  with  other  FmHA  loans, 
and  to  borrowers  presently  indebted  to 
FmHA,  when  the  loan  limits  will  not  be 
exceeded  and  all  requirements  of  the 
loans  involved  will  be  met 

(b)  An  insured  FO  loan  may  be  made 
to  a  borrower  with  an  outstanding 
guaranteed  FO,  SW,  or  RL  loan  when: 


(1)  The  total  insured  and  g^iSranteed 
FO,  SW,  and  RL  principal  balance, 
including  the  new  loan,  owed  by  the 
loan  applicant  or  owed  by  anyone  who 
will  sign  the  note  asxo-signer  does  not 
exceed  $300,000  at  loan  closing. 

(2)  Different  lien  positions  on  real 
estate  are  considered  separate  and 
identifiable  collateral. 

(3)  All  other  requirements  of  the  loan 
are  met 

(c)  New  applicants  and  borrowers 
indebted  to  FmHA  and/or  an  FmHA 
guaranteed  lender(s)  for  an  EE  loan  may 
be  considered  for  an  FO  loan(s) 
provided  their  total  outstanding 
principal  indebtedness  to  FmHA  and/or 
the  FmHA  guaranteed  lender(s)  for  the 
EE  and  any  SW,  RL,  OL  and  FO  loans 
will  not  exceed  $650,000. 

(d)  A  borrower  may  use  the  same 
collateral  to  secure  two  or  more  loans, 
insured  or  guaranteed,  under  this 
subpart  except  that  the  outstanding 
amount  of  such  loans  may  not  exceed 
the  total  value  of  the  collateral  so  used. 

§1943.30    County  CommlttM  certification. 

The  County  Committee  will  certify 
that  an  applicant  is  eligible  on  Form 
FmHA  440-2,  "County  Committee 
Certification  or  Recommendation," 
before  a  loan  is  approved.  In  some 
instances  the  Committee  may  want  to 
interview  the  applicant  or  see  the  farm 
before  making  any  recommendations. 

§1943.31    [Reserved] 


§1943.32 
forms. 


LAsn  docket  processing  and 


(a)  Forms.  The  following  table  is  a 
guide  on  the  forms  needed  and 
distribution: 


FllIHA 


form  No.  and  name  of  fonn 


400-1— Equal  opportunity  agreement 

400-3 — Notice  to  contractors  and  applicants.. 

400-4 — Assurance  agreement 

400-6— Compliance  statement.. 
403-1  '— OeM  adjustment  agreement.^. 
410-1— Application  for  FmHA  seonoes.. 
410-8— Applicant  reference  letter.. 


410-9— Statement  required  by  tfw  Privacy  Act.. 
410-10— Privacy  Act  statement  to  references. 
422-1— Appraisal  report— farm  tract.. 


422-2  '—Supplemental  report— irrigation,  drainage,  levee,  and  minerals.. 
424-1  >— Development  plan . 


427-8  >— Agreement  with  prior  lienholdar.. 
431-1  '—Long-time  farm  and  home  plan.. 
431-2  '—Farm  and  home  plan„ 


431-4  '—Business  analysis-nonagricunural  enterprise.^ 

1940-1— Request  for  otiNgation  of  funds 

440-2— County  committee  certification  or  recommendation . 

440-9  '—Supplementary  payment  agreement 

440-21 '— Apixaisal  of  chattel  property 

440-34  '— Qpition  to  purchase  real  property 


Total 
num- 
ber of 
cop- 
ies 


2 

3 
2 
3 

3(5) 

1(8) 
1 
2 
2(10) 
1 
1 

2(3) 

3(6) 
2 

1(2) 
2 

4(4) 
1 
2 
1 

3(1) 


Signed  l)y 
t>orrower 


1-0 

2-0&C 

1-0 
1-0 

2-0&C 


1-0 

2-0&C 
1-0 
1-0 
2-OaC(9) 

1-0 

2-0&C 


Loan  docket 


1-0 
1-C 
1-0 
1-0 
1-0 
1-0 
1-0 
1-0 
1-G 
1-0 

vo 

1-0 

1-0 

1-C 

1-0 

1-C 

3-0&2C 

1-0 

1-0 

1-0 

1-0 


Copy  for 
t)orTOwer 


1-C 
1-C 
1-C 
1-C 
1-C 


1-0 


1-C 
1-C 
1-0 
1-C 
1-0 
1-0 

1-C 

1-C 


■ 
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FfnHA  kvin  No*  Mid  nanw  of  fonii 


440-45— Nopifccrininatton  cartificala  (MmdMl  houang) 

1940-21.  1940-22.  or  ExNU  H.  SiApart  S,  Pwt  1940-EnviroinnenM 
443-12*— Fann  owneraMp  and  MMdiMl  aoi  and  watar  fund 

443-17  ■    Agraanwnl  to  sa«  noneaaanM  real  aatala 

1940-20  ■— Raquast  for  arMronmanM  iatamrtion 

492-19 '— Oiandariatica  of  approwad  apiilicaiiO  - 

1924-14  ■— Farmar  program  bornxwr  raaponafeMes 

1922-11  ■— Appraisal  for  mineral  rigMa 

443-8 


ToW 
rum- 

(NT  of 

oop- 


2 

1 
3 
2 
2 

3(7) 
2 

1 

4 


Signed  by 


1-0 

2-0&C 
1-0 

2 

4 


LoMdodiet 


1-0 
1-0 
1-C 
1-0 
1-0 
1-C 
1-0 
1-0 
1-C 


Copy  for 


1-C 

1-C 
1-0 

1-C 

1-C 


O-Origjnal:  C-Copy. 


■  Not  used  wtwn  a  credit  safe  ia  proceased  WRihout  a  loan. 


Notes: 

(1)  Signed  copy  of  option  previously 
delivered  to  the  seller. 

(2)  In  addition  to  the  plan  for  first  full  crop 
year,  the  Interim  Plan,  if  prepared,  will  be 
included  in  the  docket 

(3)  When  the  Contract  Method  is  used, 
three  copies  of  plans  and  specifications  will 
bereqaired. 

(4)  An  extra  copy  will  be  prepared  in 
connection  with  a  loan  to  acquire  land  when 
the  Bureau  of  Indian  Affairs  must  take  action 
to  have  a  patent  issued  to  the  purchaser. 
After  die  loan  is  approved,  a  copy  of  the  fonn 
will  be  sent  to  the  Area  Director  of  the 
Bureau  of  Indian  Afiairs  so  that  the  patent 
can  be  requested  from  the  Bureaa  of  Land 
Management 

(5)  Si^ed  copy  to  creditor, 
(ej  Cc^y  to  henholder. 
[7]  Copy  to  Sute  Director. 
[8]  Record  of  applicant  investigation, 

availability  of  other  credit  and  so  forth, 
which  remain  with  the  docket 

(9)  Applicant  must  sign  and  date  this  form. 

(10)  Signed  by  all  sources  of  information 
concerning  the  applicant's  character  and 
credit  Original  is  retained  by  the  person  who 
suppUea  the  information. 

(11)  When  a  facility  such  as  an  alcohol  still 
or  methane  plant  provides  energy  and  the 
major  portion  of  such  products  are  used  on 
the  farm,  the  enterprise  will  not  be  coded 
"NFE". 

(b)  Other  docket  items.  The  running 
record  and  correspondence  pertaining  to 
the  loan  application  and  docket  will  be 
included.  Other  items  may  include 
supplementary  information  to  Farm  and 
Home  Plans,  nonfarm  enterprises,  and 
copies  of  mortgages,  contracts,  and 
deeds. 

(c)  Verification  of  veterans' 
preference.  If  the  appUcant  has  checked 
the  veteran  block,  the  County 
Supervisor,  or  other  County  Office 
employee  will  review  the  applicant's 
evidence  of  discharge  or  release  to 
determine  whether  the  applicant  is 
entitled  to  veterans'  preference. 

(d)  Information  on  other  credit  The 
docket  will  include,  by  entries  in  the 
running  record  or  by  letters,  information 
on  the  need  to  refinance  secured  and 


major  unsecured  debts.  Also, 
information  will  be  included  which 
shows  other  credit  is  not  available  in  the 
.amount  needed  or  is  not  available  under 
repayment  terms  which  the  applicant 
can  meet 

9  1943.33    Loan  appfoyel  or  dl— pprevaL 

(a)  Loan  approval  authority.  Initial 
and  subsequent  loans  may  be  approved 
as  authorized  by  Subpart  A  of  Part  1901 
of  this  chapter  provided: 

(1)  The  total  debt  including  the  loan(8] 
being  made  (unpaid  principal  and  past 
due  interest)  against  the  security  will 
not  exceed  the  market  value  of  the 
security. 

(2)  No  significant  changes  have  been 
made  in  the  development  plan 
considered  by  the  appraiser  wheareal 
estate  will  be  taken  as  security. 

(b)  Loan  approval  action.  (1)  The  loan 
approval  official  must  approve  or 
disapprove  applications  within  the 
deadlines  set  out  in  S  1910.4  of  Subpart 
A  of  Part  1910  of  this  chapter.  The  loan 
approval  official  is  responsible  for 
reviewing  the  docket  to  determine 
whether  the  proposed  loan  complies 
with  established  policies  and  all 
pertinent  regulations.  When  reviewing 
the  docket,  the  loan  approval  official 
will  determine  that: 

(i)  The  County  Committee  has 
certified  the  applicant  eligible. 

(ii)  The  Committee  certification  has 
been  properly  completed  and  signed  by 
at  least  two  members  of  the  Committee. 

(iii)  Funds  are  requested  for 
authorized  purposes, 

(iv)  The  proposed  loan  is  based  on  a 
feasible  plan  or  on  other  plans  or 
docimients  acceptable  to  FmHA. 

(v)  The  security  is  adequate, 

(vi)  Necessary  supervision  is  plaimed. 
and 

(vii)  All  other  pertinent  requirements 
have  been  met  or  will  be  met. 

(2)  When  approving  the  loan,  the 
approval  official  will: 

(i)  Indicate  on  all  copies  of  Form 
FmHA  1940-1.  "Request  for  Obligation 


of  Funds."  any  conditions  not  required 
by  FmHA  regulations  that  must  be  met 
for  loan  closing: 

(ii)  Specify  any  special  security 
requirements; 

(iii)  Indicate  special  conditions  or 
agreements  needed  with  prior 
lienholders  when  appropriate; 

(iv)  Indicate  that  satisfactory  title 
evidence  has  been  obtained; 

(v)  Indicate  any  other  special 
requirements;  and 

(vi)  Sign  the  original  and  one  copy  of 
Form  FmHA  1940-1  and  insert  the  tide 
of  the  approving  official. 

(c)  Loan  disapproval.  The  loan 
approving  official  must  approve  or 
disapprove  applications  within  the 
deadlines  set  out  in  S  1910.4  of  Subpart 
A  of  Part  1910  of  this  chapter.  The 
following  action  will  be  taken  when  a 
loan  is  disapproved. 

(1)  The  reasons  for  disapproval  will 
be  indicated  on  Form  FmHA  1940-1  by 
the  loan  approval  official  or  the  reasons 
will  be  in  a  letter  or  the  nmning  record  if 
this  form  has  not  been  completed. 
Suggestions  of  how  to  remedy  the 
disapproval  should  be  included. 

(2)  The  County  Supervisor  will  notify 
the  applicant  in  writing  of  the  action 
taken  and  include  any  suggestions  that 
could  result  in  favorable  action.  The 
applicant  will  be  advised  of  the 
opportunity  to  appeal  (See  Subpart  B  of 
Part  1900  of  this  chapter.) 

(3)  Items  furnished  by  the  applicant 
during  docket  processing  will  bie 
returned. 

91943.34    RaquMdng  tttte  Mrvic*  and 
■ccsfmng  oiHion. 

When  the  loan  is  approved,  the 
following  action  will  be  taken: 

(a)  The  County  Supervisor  will 
request  the  applicant  to  obtain  title 
clearance  as  provided  in  Part  1807  of 
this  chapter  (FmHA  Instruction  427.1) 
when  required,  if  this  has  not  been  done. 

(b)  The  applicant  will  sign  Form 
FmHA  440-35.  "Acceptance  of  Option.- 


and  send  the  original  to  the  seller  if  land 
is  being  acquired.  A  copy  will  be  kept  in 
the  case  folder.  If  land  to  be  acquired 
will  be  subdivided  the  following  action 
will  be  taken: 

(1)  Each  assignee  will  sign  Form 
FmHA  443-10,  "Acceptance  of  Option 
by  Assignee  (Land  to  be  Subdivided)." 

(2)  The  buyer  will  sign  Form  FmHA 
443-11.  "Acceptance  of  Option  by  Buyer 
(Land  to  be  Subdivided)." 

(3)  The  originals  of  die  forms  will  be 
mailed  to  the  seller  and  copies  retained 
in  the  County  Office  file. 

(c)  The  applicant  will  arrange  with  the 
seller  to  take  possession  when  land  is 
being  acquired.  The  following  forms 
may  be  used  if  appropriate: 

(1)  Form  FmHA  443-5.  "Short-Term 
Lease  of  Optioned  Land." 

(2)  Form  FmHA  443-6.  "Short-Term 
Lease  (Between  Purchaser  and  Seller)." 

(3)  Form  FmHA  443-8,  "Agreement 
(Between  Seller,  Purchaser,  and 
Tenant)." 

§1943.35    Action  aftar  loan  approval. 

(a)  Requesting  check.  If  die  Cotmty 
Supervisor  is  reasonably  certain  that  the 
loan  can  be  closed  within  20  working 
days  from  the  date  of  the  check,  loan 
funds  may  be  requested  at  the  time  of 
loan  approval  through  the  State  office 
terminal  system.  If  funds  are  not 
requested  when  the  loan  is  approved, 
advances  in  the  amount  needed  will  be 
requested  through  the  State  Office 
terminal  system.  Loan  funds  must  be 
provided  to  the  applicant(s)  within  15 
days  after  loan  approval,  unless  the 
applicant(s)  agrees  to  a  longer  period.  If 
no  funds  are  available  within  15  days  of 
loan  approval,  funds  will  be  provided  to 
the  applicant  as  soon  as  possible  and 
wdthin  15  days  after  funds  become 
available,  unless  the  applicant  agrees  to 
a  longer  period.  If  a  longer  period  is 
agreed  upon  by  the  applicant(s),  the 
same  will  be  documented  in  the  case  file 
by  the  County  Supervisor. 

(1)  When  all  loan  funds  can  be 
disbursed  at,  or  within  30  days  after, 
loan  closing  or  if  the  amount  of  funds 
that  cannot  be  disbursed  does  not 
exceed  $6,000.  the  total  amount  of  the 
loan  will  be  requested  in  a  single 
advance. 

(2)  When  loan  funds  cannot  be 
disbursed  as  outlined  in  paragraph  (a)(1) 
of  this  section,  the  amount  needed  to 
meet  the  immediate  needs  of  the 
borrower -will  be  requested  through  the 
State  Office  terminal  system.  The 
amount  of  each  advance  should  meet 
the  needs  of  borrowers  as  much  as 
possible,  so  that  the  amoimt  in  the 
supervised  bank  account  will  be  kept  at 
a  minimiim.  The  Finance  Office  will 
contteoe  to  aopply  Form  FinHA  440-57 


until  the  entire  loan  has  been  disbursed. 
The  County  Supervisor  should  tell  the 
borrower  to  notify  the  County  Office  of 
amounts  needed  on  a  timely  basis  to 
avoid  delays  in  receiving  loan  checks. 

(b)  Handling  loan  checks.  (1)  When 
the  loan  check  or  the  borrower's 
personal  funds  are  to  be  deposited  in  the 
designated  loan  closing  agent's  escrow 
account,  this  will  be  done  no  later  than 
the  date  of  loan  closing.  If  loan  funds  or 
the  borrower's  personal  funds  are  to  be 
deposited  in  a  supervised  bank  account, 
this  will  be  done  in  accordance  with 
Subpart  A  of  Part  1902  of  this  chapter  as 
soon  as  possible,  but  in  no  case  later 
than  the  first  banking  day  following  the 
date  of  loan  closing. 

(2)  If  a  loan  check  is  received  and  the 
loan  cannot  be  closed  within  20  working 
days  from  the  date  of  the  check,  the 
County  Supervisor  will  take  appropriate 
action  in  accordance  with  FmHA 
Instruction  102.1,  a  copy  of  which  may 
be  obtained  from  any  FmHA  office.  TTie 
applicant  must  agree  to  a  delayed  loan 
closing  and  the  same  will  be 
documented  in  the  case  file  by  the 
County  Supervisor. 

(3)  When  a  check  is  returned  and  the 
loan  will  be  closed  at  a  subsequent  date, 
another  check  will  be  requested  in 
accordance  with  FmHA  Instruction 
102.1,  a  copy  of  which  may  be  obtained 
as  stated  in  paragraph  (b)(2)  of  this 
section. 

(c)  Cancellation  of  loan.  If,  for  any 
reason  a  loan  check  or  obligation  will  be 
cancelled: 

(1)  The  County  Supervisor  will  notify 
the  State  Office  and  Finance  Office  of 
loan  cancellation  by  using  Form  FmHA 
1940-10,  "Cancellation  of  U.S.  Treasury 
Check  and/or  Obligation."  The  Counfy 
Office  will  send  a  copy  of  Form  FmHA 
1940-10  to  the  designated  attorney. 
Regional  Attorney,  or  the  tide  insurance 
company  representative  providing  loan 
closing  instructions  to  indicate  that  the 
loan  has  been  cancelled.  If  a  check 
received  in  the  County  Office  is  to  be 
cancelled,  the  check  will  be  processed 
with  Form(s)  FmHA  1940-10,  in 
accordance  with  FmHA  Instruction  102.1 
(available  in  any  FmHA  office)^ 

(2)  Interested  parties  will  be  notified 
of  the  cancellation  as  provided  in  Part 
1807  of  this  chapter  (FmHA  Instruction 
427.1). 

(d)  Cancellation  of  advances.  When 
an  advance  is  to  be  cancelled,  the 
Counfy  Supervisor  must  take  the 
following  actions: 

(1)  Complete  and  distribute  Form 
FinHA  1940-10  in  accordance  with  the 
FMI. 

(2)  When  necesaary,  prepare  and 
execute  a  substitute  promissory  note 
reflecting  dte  revised  total  of  the  loan 


and  the  revised  repayment  schedule, 
When  it  is  not  possible  to  obtain  a 
substitute  promissory  note,  fhe  Ceanfy 
Supervisor  will  show  on  Form  FmHA 
440-57  the  revised  amount  of  the  loan 
and  the  revised  repayment  schedule. 

(e)  Increase  or  decrease  in  amount  of 
loan.  U  it  becomes  necessary  to  increase 
or  decrease  the  amount  of  the  loan  prior 
to  loan  closing,  the  Counfy  Supervisor 
will  request  that  all  distributed  dfx:ket 
forms  be  returned  to  the  Coimfy  Office 
and  reprocessed  unless  the  change  is 
minor  and  replacement  forms  can 
readily  be  completed  and  submitted.  In 
the  latter  case,  a  memorandum 
explaining  the  change  will  be  aftadied 
to  the  revised  forms  and  sent  to  die 
Finance  Office. 

§9  1943J6— 1943.37    [Raaarved] 

91943.38    Loan  doting  actions. 

When«  loan  closing  date  has  been 
agreed  upont  the  Counfy  Supervisor  will 
notify  the  borrower  and  the  seller,  if 
any,  of  the  loan  closing  date.  The 
following  appropriate  actions  will  be 
taken  in  connection  with,  and  after,  loan 
closing. 

(a)  Real  estate  mortgage  loans.  When 
a  loan  is  to  be  secured  by  a  real  estate 
mortgage,  it  will  be  closed  in 
accordance  with  the  applicable 
provisions  of  Part  1807  of  this  chapter 
(FmHA  Instruction  427.1)  except  as 
modified  for  loans  of  $10,000  or  less  in 

5  1943.19(b)(4j  of  this  subpart 

(b)  Loans  involving  chattel  or  other 
nonreal  estate  security.  All  chattel 
securify  instruments  will  be  signed  and 
filed  as  prescribed  in  Subpart  B  of  Part 
1941  of  this  chapter  for  operating  loans. 

The  following  forms  will  be  used  for 
chattel  security 

(1)  Form  FmHA  440-15,  "Securify 
Agreement  (Insured  Loans  to 
Individuals)." 

(2)  Form  FmHA  440-25,  "Financing 
Statement"  or,  when  authorized.  Form 
FmHA  440-A25,  "Financing  Statement" 

(3)  State  forms  may  be  used  if 
national  forms  are  not  legally 
acceptable.  Such  forms  will  require 
OGC  and  National  Office  clearance. 

(c)  Applicant's  financial  condition. 
The  Counfy  Supervisor  will  review  with 
the  applicant  the  financial  statement 
which  was  prepared  at  the  time  the 
docket  was  developed.  If  there  have 
been  significant  changes  in  the 
applicant's  financial  condition,  the 
financial  statement  will  be  revised  and 
initialed  by  the  applicant  and  the 
Coimfy  Supervisor.  When  an  applicant's 
financial  condition  has  changed  to  the 
extent  that  it  appears  that  the  loan 
would  be  unsound  or  improper,  the  loan 
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will  not  be  closed.  If  a  revised  loan 
docket  is  needed  to  meet  loan 
requirements  or  determine  loan 
soundness,  it  will  be  developed  and 
submitted  to  the  appropriate  loan  j 
approval  o^icial.  ' 

(d)  Loan  approval  conditions.  The 
County  Supervisor  will  inform  the 
applicant  of  any  loan  approval 
conditions  that  need  to  be  met.  These 
conditions  will  usually  be  included  in 
the  notice  informing  the  applicant  of  the 
loan  closing  date.  The  loan  will  not  be 
closed  if  the  applicant  is  unable  to  meet 
loan  approval  conditions. 

(e)  Change  in  the  use  of  funds  planned 
for  refinancing.  (1)  County  Supervisors 
are  authorized  to: 

(i)  Transfer  funds  planned  to  be  used 
for  refinancing  specific  debts  to  other 
debts  when  there  is  a  need  to  do  so  and 

(ii)  Transfer  funds  planned  to  be  used 
for  other  purposes  to  pay  small 
deficiencies  in  estimates  for  refinancing 
debts  providing  there  are  sufficient 
remaining  funds  to  complete  any  land 
purchase  and  planned  development. 

(2)  A  revised  docket  will  be  developed 
when: 

(i)  The  total  amount  of  debts  to  be 
refinanced  has  increased  in  such  an 
amount  that  planned  loan  purposes 
cannot  be  carried  out  and 

(ii)  The  applicant  is  unable  to  make  up 
any  deficiencies  from  other  resources. 

(f)  Assignment  of  income  from  real 
estate  to  be  mortgaged.  Income  to  be 
received  by  the  borrower  from  royalties, 
leases,  or  other  existing  agreements 
under  which  the  value  of  the  real  estate 
security  will  be  reduced  will  be  assigned 
and  disposed  of  in  accordance  with 
Subpart  A  of  Part  1965  of  this  chapter, 
including  provisions  for  written  consent 
of  any  prior  lienholder.  When  the 
County  Supervisor  deems  it  advisable, 
assignments  also  may  be  taken  on  all  or 
a  portion  of  income  to  be  derived  from 
nondepleting  sources  such  as  income 
from  bonus  payments  or  annual  delay 
rentals.  Such  income  will  be  assigned 
and  disposed  of  in  accordance  with 
Subpart  A  of  Part  1965  of  this  chapter. 

(1)  For  assignment  of  income.  Form 
FmHA  443-16,  "Assignment  of  Income 
from  Real  Estate  Security,"  will  be  used, 
except  if  it  is  legally  inadequate  in  a 
State  it  may  be  adapted  to  that  State 
with  the  approval  of  the  OGC  or  an 
authorized  State  form  may  be  used 
instead.  | 

(2)  The  County  Supervisor,  upon  the 
advice  of  the  designated  attorney, 
escrow  agent,  title  insurance  company, 
or  the  OGC,  as  appropriate,  may  require 
acknowledgment  and  recordation  of  the 
assignment.  Any  cost  incident  thereto 
will  be  paid  by  the  borrower. 


(3)  At  the  time  Form  FmHA  443-16  is 
executed,  appropriate  notations  will  be 
made  on  Form  FmHA  405-1, 
"Management  System  Card- 
Individual,"  to  insure  that  the  proceeds, 
or  the  specified  portion  of  the  proceeds 
assigned  to  FmHA  from  the 
fransactions,  are  remitted  at  the  proper 
time. 

(g)  Preparation  of  the  note.  Form 
FmHA  1940-17,  "Promissory  Note,"  will 
be  used  and  completed  in  accordance 
with  the  FMI. 

(1)  Separate  notes  will  be  prepared  for 
any  other  FmHA  loan  made 
simultaneously  with  the  FO  loan.  The 
notes  will  be  completed  as  provided  in 
the  appropriate  loan  regulation  and  FMI. 

(2]  All  FmHA  notes  to  be  secured  by 
real  estate  can  be  described  in  the  same 
mortgage. 

(3)  When  a  loan  is  closed  in  December 
with  an  installment  due  on  the  following 
January  1,  that  installment  should  be 
collected  at  loan  closing. 

(4)  The  promissory  note  will  be  signed 
as  follows: 

(i)  Individuals.  Only  the  applicant(8) 
will  sign  the  note  as  a  borrower.  If  a  co- 
signer is  needed  (see  S  1910.3(e]  of 
Subpart  A  of  Part  1910  of  this  chapter), 
the  co-signer  will  also  sign  the  note.  Any 
other  signatures  needed  to  assure  the 
required  security  will  be  obtained  as 
provided  in  State  supplements.  Persons 
who  are  minors  or  mental  incompetents 
will  not  execute  a  promissory  note. 
Except  when  a  person  has  pledged  only 
property  as  security  for  a  loan,  the 
purpose  and  effect  of  signing  a 
promissory  note  or  other  evidence  of 
indebtedness  for  a  loan  made  or  insured 
by  FmHA  is  to  incur  individual  personal 
liability  regardless  of  any  State  law  to 
the  contrary. 

(ii)  Cooperatives  or  corporations.  The 
appropriate  officers  will  execute  the 
note  on  behalf  of  the  cooperative  or 
corporation.  Any  other  signatures 
needed  to  assure  the  required  security 
will  be  obtained  as  provided  in  State 
supplements. 

(iii)  Partnerships  or  joint  operations. 
The  note  will  be  executed  by  the  partner 
or  joint  operator  authorized  to  sign  for 
the  entity,  and  all  partners  in  the 
partnership  or  joint  operators  in  the 
joint  operation,  as  co-signers. 

(h)  Supplementary  payment 
agreement  Form  FmHA  440-9. 
"Supplementary  Payment  Agreement," 
should  be  used  for  each  applicant  who 
regularly  (such  as  weekly,  monthly,  or 
quarterly)  receives  substantial  income 
from  an  off-farm  source,  a  nonfarm 
enterprise,  or  from  fanning. 

(i)  Obtaining  insurance.  The  applicant 
will  be  informed  of  the  insurance 


requirements  set  forth  in  {  1943.24(d)  of 
this  subpart 

(j)  Effective  time  of  loan  closing.  An 
FO  loan  is  considered  closed  when  the 
mortgage  is  filed  for  record. 

[V]  Distribution  of  documents  after 
loan  closing.  The  County  Supervisor 
should  review  the  forms  and  closing 
actions.  Corrective  action  should  be 
taken  when  necessary. 

(1)  Real  estate  mortgage. 

(i)  When  the  original  recorded 
instrument  is  returned  to  County  Office: 

(A)  File  the  original  in  the  County 
Office  file,  and 

(B)  Give  a  copy  to  the  borrower, 
(ii)  When  the  original  is  retained  by 

recorder. 

(A)  File  a  conformed  copy  in  County 
Office  file,  and 

(6)  Give  a  conformed  copy  to  the 
borrower. 

(iii)  The  County  Supervisor  will 
provide  copies  that  may  bfe  needed  in 
some  cases  for  interested  third  parties. 

(2)  Deeds. 

(i)  Give  the  original  to  borrower,  and 
(ii)  Retain  one  copy  to  file. 

(3)  Title  insurance  policies. 

(i)  File  the  mortgagee  title  policy  in  the 
County  Office  file,  and 

(ii)  Give  the  Owner's  title  policy,  if 
one  is  obtained,  to  the  borrower. 

(4)  Water  stock  certificates  or  similar 
collateral  will  be  retained  in  the  county 
office  file. 

(5)  Abstracts  of  title. 

(i)  Return  to  the  borrower,  except  that 
when  they  were  obtained  bom  a  third 
party  with  understanding  they  will  be 
returned,  the  abstracts  will  be  sent  to 
the  third  party.  A  memorandum  receipt 
will  be  obtained  when  abstracts  are 
delivered  to  the  third  party. 

(ii)  Form  FmHA  140-4,  'Transmittal  of 
Documents"  will  be  used  and  a 
receipted  copy  kept  in  the  County 
Office.  The  Bfl  should  be  followed  for 
preparing  this  form. 

91943.39-1943.41    [RMsrwd] 

91943.42  Swvtcing. 

FO  loans  will  be  serviced  in 
accordance  with  Subpart  A  of  Part  1965 
of  this  chapter.  Chattel  security  for  FO 
loans  will  be  serviced  in  accordance 
with  Subpart  A  of  Part  1962  of  this 
chapter. 

91943.43  SubMqiMnt  FO  loans. 

A  subsequent  FO  loan  is  a  loan  made 
to  a  borrower  who  is  currently  in  debt 
for  an  FO  loan. 

(a)  A  subsequent  loan  may  be  made 
for  the  same  purpose  and  under  the 
same  conditions  as  an  initial  loan. 

(b)  The  subsequent  loan  will  be 
processed  in  the  same  manner  as  an 


initial  loan  except  that  new  appraisal  of 
real  estate  wiU  be  required  only  when 
real  estate  is  taken  as  security  and  one 
or  more  of  dw  following  exists: 

(1)  Subsequent  loan  funds  will  be  osed 
to  purchase  land  or  die  mortgage  will 
include  additional  land  that  is  not 
presendy  covered  by  the  FinHA  real 
estate  mortgage. 

.  (2)  Hie  County  Supervisor  or  loan 
approval  official  requests  a  new 
appraisal  report. 

'  (3)  The  latest  appraisal  report  on  the 
farm  is  over  two  years  old. 

(4)  The  physical  characteristics  of  the 
farm  have  changed  significantly. 

(5)  The  subsequent  loan  will  be  over 

$io,ooa 

(6)  There  have  been  significant 
changes  in  the  market  value  of  real 
estate  in  the  area  within  the  last  two 
years. 

'  (c)  When  a  naw  appraisal  is  not 
made,  an  employee  authorized  to  make 
farm  appraisals  will  provide  an  estimate 
of  the  value  of  the  security.  This  value 
will  be  inserted,  dated,  and  initialed  in 
the  comments  section  of  the  latest 
appraisal  report 

(d)  A  new  real  estate  mortgage  will 
not  be  necessary  provided: 

(1)  All  the  land  which  will  serve  as 
security  for  the  loan  is  described  on  the 
{Absent  real  estate  mortgage  and 

(2)  The  real  estate  mortgage  has  a 
future  advance  clause  and  a  State 
supplement  provides  authority  for  using 
such  a  clause  and 

(3)  The  required  lien  priority  is 
obtained  with  the  existing  mortgage  and 
future  advance  clause. 

S  1943.44    Subordinationa. 

Subordinations  in  favor  of  other 
lenders  will  be  processed  in  accordance 
wiUi  Subpart  A  of  Part  1965  of  this 
chapter. 

99 1943.4S-1943.49    IReserved] 

91943.50    State  supplements. 

State  supplements  will  be  issued  as 
necessary  to  implement  this  subpart. 


Exhibit  B— Target  Participation  Rates 
fw  Fanners  Home  Administration  Loans 
for  SodaUy  Disadvantaged  Applicants 

/.  General 

Provisions  of  Ae  Agricultural  Credit  Act  of 
1987  require  Pumers  Home  Administratian 
(FmHA)  to  establish  tuget  participation  rates 
for  providing  FmHA  assistance  to  socially 
disadvantaged  applicants.  These  rates  are 
established  to  ensure  that  members  of 
sodaUy  disadvantaged  groups  are  provided 
assistance  in  acquiring  FmHA  inventory 
property  and  other  available  farmland.  The 
target  participation  rate  established  for  each 
State  is  based  on  the  proportion  of  minority 


rural  population  to  the  total  rural  populatioo 
in  the  SUte. 

//.  Implementation  Reaponaibilities 

States  will  meet  their  target  participation 
rates  in  use  of  loan  funds  and  sale  of 
inventory  property. 

A.  The  target  participation  rate,  as 
provided  in  this  exhibit,  will  he  applied  to 
Insured  Fann  Ownership  loan  funds  and 
inventory  property  in  the  following  manner 

1.  Loan  funds.  The  targeted  portion  of  a 
State's  Fiscal  Year  Farm  Ovimership 
allocation,  as  outlined  in  FmHA  Instruction 
1940-L,  Exhibit  A,  will  be  used  exclusively  to 
enable  socially  disadvantaged  applicants  to 
purchase  farmland.  Additional  funds  will  be 
available  from  the  National  Office  Reserve  to 
enable  States  to  obligate  loans  for  socially 
disadvantaged  applicants  should  their 
targeted  allocation  not  be  sufficient. 

2.  Inventory  property.  States  will  ensure 
that  socially  disadvantaged  applicants  have 
an  opportunity  to  piut^ase,  as  a  minimum, 
the  number  of  inventory  farms  available 
October  1  of  each  year  x  a  State's  target 
participation  rate.  Sales  of  inventory  property 
will  be  handled  in  accordance  with 
applicable  provisions  of  FmHA  Instruction 
19S5-C. 

///.  Other  Information 

The  county  listings  of  target  participation 
rates  are  provided  by  the  National  Office 
Farmer  Programs  to  give  assistance  to  States 
in  targeting  loan  funds  and  assistance  to 
counties  with  minority  rural  populations. 

Total  U.S.  PARTiaPATiON  Rate 


Total  U.S.  Participation  Rate— 
Continued 


Nwado. 
New  Hampshire 
New  Jsrasy, 
NewMoMCO. 
NewYoifc 
Nort»«  Carolina. 
Noflh  Dakota. 
0N0_ 


State 


OMohoma. 
Oregon  ..»„ 


RtKxleWand. 

Soutt)  Carolina. 

South  Ookota... 

Te 

Texas. 

Utah„.. 


Vfl 

Virginia.. 
Washington..^ 
West  Virginia. 
Wisconsin. 
Wyoming  .„ 


U.S.  total.. 


Target 


12 
S 
2 
2 

24 
• 
6 

22 
7 
1 
2 
7 
3 
2 
7 


10 


23.  Sections  1943.51  through  1943.100 
are  revised  to  read  as  follows: 

Subpart  B    Insursd  SoN  and  Watsr  l.oan 
Polclee.  Preoedur—  and  AuttwiizaMons 

1943.51  Introduction. 

1943.52  Objectives. 

1943.53  Management  assistance. 

1943.54  Definitions. 

1943.55  [Reserved] 

1943.56  Credit  elsewhere. 
1943.57-1943.eo    [Reserved] 

1943.61  Receiving  and  processing  ' 
applications. 

1943.62  Soil  and  Water  loan  eligibility 
requirements. 

1943.63-1943.65    [Reserved] 

1943.66  Loan  purposes. 

1943.67  Loan  limitations. 

1943.68  Rates  and  terms. 
1943.66    Security. 
1943.70-1943.72    [Reserved] 

1943.73  General  provisions. 

1943.74  Special  requirements. 

1943.75  Options,  plarming  and  appraisals. 

1943.76  Planning  and  performing 
.development 

1943.77  Relationship  with  other  lenders. 

1943.78  [Reserved] 

1943.79  Relationship  with  other  FmHA 
loans,  insured  and  guaranteed. 

1943.80  County  Committee  certification. 

1943.81  [Reserved] 

1943.82  Loan  docket  processing. 

1943.83  Loan  approval  or  disapproval. 
1943.64    Requesting  title  service. 
1943.85    Action  after  loan  approval 
19*3.86-1943.87    [Reserved] 

1943.88    Loan  closing  actions. 
1943.89-1943.91    (Reserved] 

1943.92  Servictaig. 

1943.93  Subsequent  SW  loans. 

1943.94  Subordinations. 
1943.95-1943.9B    [Reserved] 
1943.100    State  supplements. 
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Subpart  B— Insured  Son  and  Water 
Loan  PoHdes,  Procedures  and 
Authorizations 

S  1943.51    Introduction.  I 

This  subpart  contains  regulations  for 
making  initial  and  subsequent  insured 
Soil  and  Water  (SW)  loans.  It  is  the 
policy  of  Farmers  Home  Administration 
(FmHA]  to  make  loans  to  any  qualified 
appUcant  without  regard  to  race,  color, 
religion,  sex,  national  origin,  marital 
status,  age  or  physical/mental  handicap 
provided  the  applicant  can  execute  a 
legal  contract.  See  Exhibit  A  of  Subpart 
A  of  this  part  for  making  SW  loans  to 
entrymen  on  unpatented  public  lands. 
See  Subpart  R  of  Part  2000  of  this 
chapter  for  the  Memorandum  of 
Understanding  between  the  Farm  Credit 
Administration  (FCA)  and  the  FmHA. 

91943.52   ObtteUv. 

The  basic  objective  of  the  SW  loan 
program  is  to  provide  credit  and 
management  assistance  to  eligible 
farmers  and  ranchers  when  credit  is  not 
available  elsewhere.  FmHA  assistance 
enables  farm  and  ranch  operators  to  use 
their  land  resources  to  improve  their 
financial  conditions  so  that  they  can 
obtain  credit  elsewhere. 


$1943.53 

Supervision  will  be  provided 
borrowers  to  the  extent  necessary  to 
achieve  loan  objectives  and  protect  the 
Government's  interests,  in  accordance 
with  Subpart  B  of  Part  1924  of  this 
chapter. 


$1943.54    Oofimtiont. 

Approval  official.  A  field  official  who 
has  been  delegated  loan  and  grant 
approval  authorities  within  applicable 
loan  programs,  subject  to  the  dollar 
limitations  contained  in  tables  available 
in  any  FmHA  office. 

Borrower.  When  a  loan  is  made  to  an 
individual,  the  individual  is  the 
borrower.  When  a  loan  is  made  to  an 
entity,  the  corporation,  cooperative, 
partnership  or  joint  operation  is  ths 
borrower..  ! 

Cooperative.  An  entity  which  has 
farming  as  its  purpose  and  whose 
members  have  agreed  to  share  the 
profits  of  the  fanning  enterprise.  The 
entity  must  be  recognized  as  a  farm 
cooperative  by  the  laws  of  the  State(s) 
in  which  the  entity  will  operate  a  farm. 

Corporation.  For  the  purposes  of  this 
regulation,  a  private  domestic 
corporation  created  and  organized 
under  the  laws  of  the  State(8)  in  which 
the  entity  will  operate  a  farm. 

Farm.  A  tract  or  tracts  of  land, 
improvements,  and  other  appurtenances 
considered  to  be  farm  property  which  is 


used  or  will  be  used  in  the  production  of 
crops  or  livestock,  including  the 
production  of  fish  tuder  controlled 
conditions,  for  sale  in  sufficient 
quantities  so  that  the  proper^  is 
recognized  as  a  farm  rather  than  a  rural 
residence.  The  term  "farm"  also 
includes  any  such  land  and 
improvements  and  facilities  used  in  a 
nonfarm  enterprise.  It  may  also  include 
a  residence  which,  although  physically 
separate  from  the  farm  acreage,  is 
ordinarily  treated  as  a  part  of  the  farm 
in  the  local  community. 

Feasible  plan.  A  feasible  plan  must 
indicate  that  all  of  the  anticipated  cash 
farm  and  non-farm  income  equals  or 
exceeds  all  the  anticipated  cash 
outflows  for  the  planned  period.  A 
feasible  plan  must  show  that  a  borrower 
will  at  least  be  able  to: 

(a)  Pay  all  operating  expenses  and  all 
taxes  which  are  due  during  the 
projected  farm  budget  period. 

(b)  Meet  necessary  payments  on  all 
debts,  except  as  provided  in  S  1941.14  of 
Subpart  A  of  Part  1941  of  this  chapter, 
for  annual  production  loans  made  to 
delinquent  borrowers. 

(c)  Provide  a  reserve  that  will  allow 
for  risk  and  uncertainties  associated 
with  the  farming  operation. 

(d)  Provide  an  average  standard  of 
living  for  the  family  numbers  of  an 
individual  borrower  or  a  wage  for  an 
average  standard  of  living  for  the  farm 
operator  in  the  case  of  a  cooperative, 
corporation,  partnership  or  joint 
operation  borrower.  Family  members 
include  the  individual  borrower  or  farm 
operator  in  the  case  of  an  entity,  and  the 
immediate  members  of  the  family  which 
resides  in  the  same  household.  The  State 
Director  will  consult  with  the  State  Land 
Grant  College  including  1890  Land  Grant 
College  or  State  Agricultiu'al  College  to 
establish  average  family  living  expenses 
for  farm  families  with  adjustment 
factors  for  family  size.  The  State 
Director  will  establish,  either  on  a  State- 
wide basis  or  regional  basis,  a  State 
supplement  to  be  issued  annually  to 
comply  with  the  farm  planning  season 
outlining  acceptable  family  living 
expenses.  Those  appUcants  which 
indicate  their  living  expenses  are  in 
excess  or  significantly  below  this 
established  level  must  provide 
justification  which  will  be  dociunented 
in  the  running  record.  The  State-wide  or 
regional  figures  are  advisory  only.  They 
are  not  intended  to  be  a  basis  for  a 
claim  of  entitlement  that  FmHA  must 
release  the  amount  established  on  an 
annual  basis  bom  crop  proceeds  which 
it  has  a  lien  on. 

Fishfarming.  The  production  offish, 
mollusks,  or  crustaceans  (or  other 
invertebrates)  under  controlled 


conditions  in  ponds,  lakes,  streams,  or    - 
similar  holding  areas.  This  involves 
feeding,  tending,  harvesting  and  other 
activities  as  are  necessary  to  properly 
raise  and  market  the  products. 

Indefinite  parole.  To  verify  that 
applicants  other  than  citizens  are  legally 
admitted  to  the  U.S.  on  the  indefinite 
parole,  such  appUcants  must  provide 
their  Form  1-94,  "Immigration  on 
Indefinite  Parole"  card. 

Joint  operation.  Individuals  that  have 
agreed  to  operate  a  farm  or  farms 
together  as  a  business  unit  The  real  and 
personal  property  is  owned  separately 
or  jointiy  by  the  individuals.  A  husband 
and  wife  who  want  to  apply  for  a  loan 
together  will  be  considered  a  joint 
operation. 

Leasehold.  A  right  to  use  farm 
property  for  a  specific  period  of  time 
under  conditions  provided  for  in  a  lease 
agreement 

Majority  interest  Any  individual  or  a 
combination  of  individuals  owning  more 
than  a  50  percent  interest  in  a 
cooperative,  corporation,  partnership  or 
joint  operation. 

Mortgage.  Any  form  of  security 
interest  or  lien  upon  any  rights  or 
interest  in  real  property  of  any  kind.  In 
Louisiana  and  Puerto  Rico  the  term 
"mortgage"  also  refers  to  any  security 
interest  in  chattel  property. 

Partnership.  An  entity  consisting  of 
individuals  who  have  agreed  to  operate 
a  farm.  The  entity  must  be  recognized  as 
a  partnership  by  the  laws  of  the  State(s) 
in  which  the  entity  will  operate  a  farm 
and  must  be  authorized  to  own  both  real 
and  personal  property  and  to  incur 
debts  in  its  own  name. 

Security.  Property  of  any  kind  subject 
to  a  real  or  personal  property  lien.  Any 
reference  to  collateral  or  security 
property  shall  be  considered  a  reference 
to  the  term  security. 

State  or  United  States.  The  United 
States  itself,  each  of  the  several  States, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  of  the  United  States, 
Guam,  American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

S  1943.55    [RMSrvsd] 

{ l943iA6   CredK  sIsewtMfe. 

The  appUcant  shaU  certify  in  writing 
on  the  appropriate  forms,  and  the 
County  Supervisor  shall  verify,  that 
adequate  credit  elsewhere  is  not 
available  with  or  without  a  guarantee  or 
subordination  to  finance  the  appUcant's 
actual  needs  at  reasonable  rates  and 
terms,  taking  into  consideration 
prevailing  private  and  cooperative  rates 
and  terms  in  the  community  in  or  near 


where  the  appUcant  resides  for  loans  for 
similar  purposes  and  periods  of  time. 

(a)  When  based  on  the  County 
Supervisor's  knowledge  of  other  lender 
programs,  the  review  of  the  appUcation 
indicates  there  is  no  possibiUty  for  the 
appUcant  to  obtain  the  credit  needed 

■  firom  other  lender(s),  this  conclusion  and 
the  basis  for  it  wiU  be  recorded  in  the 
running  record  and  further  checks  wiU 
not  be  necessary. 

(b)  If  the  County  Supervisor  questions 
whether  the  applicant  is  unable  to 
obtain  the  credit  needed  from  other 
agricultural  lenders  in  the  area,  such 
lenders  wiU  be  contacted  and  the 
findings  recorded  in  the  nmning  record. 

(c)  If  the  County  Supervisor  receives 
letters  or  other  written  evidence  firom  a 

:  lender(s)  indicating  the  applicant  is 
unable  to  obtain  satisfactory  credit, 
these  wiU  be  included  in  the  loan 
docket. 

(d)  If  the  applicant  cannot  qualify  for 
the  needed  credit  from  the  lenders 
contacted,  but  one  or  more  of  them  has 
indicated  they  would  provide  credit  with 
an  FmHA  guarantee,  or  the  County 
Supervisor  determines  that  the  applicant 
can  obtain  a  guaranteed  loan,  the 

•  appUcant  will  be  advised  to  file  an 
application  with  that  lender(s)  so  that  a 
guaranteed  SW  loan  request  can  be 
processed  by  the  lender  for 

.  consideration  by  FmHA. 

(e)  Proparty  and  interests  in  property 
owned  and  income  received  by  an 
individual  appUcant:  a  cooperative  and 

•  its  members,  as  individuals;  a 
corporation  and  its  stockholders,  as 
individuals;  a  partnership  and  its 
partners,  as  individuals;  and  a  joint 
operation  and  its  joiiU  operators,  as 
individuals,  will  be  considered  and  used 
by  an  appUcant  in  obtaining  credit  firom 
other  sources. 

$$1943.57-1943.60    [Rsservsd] 

S  1943.61    Rscsiving  and  procsssing 
appHcatio.'is. 

Application^  wiU  be  received  and 
processed  as  provided  in  Subpart  A  of 
Part  1910  of  this  chapter,  with 
consideration  given  to  the  requirements 
in  Exhibit  M  of  Subpart  G  of  Part  1940  of 
this  chapter. 

$1943.62    Son  and  Water  loan  silglbllity 
rsQuirwMfits. 

In  accordance  with  the  Food  Security  ^ 
Act  of  1985  (Pub.  L  99-198),  after 
December  23, 1985,  if  an  individual  or 
any  member,  stockholder,  partner,  or 
joint  operator  of  an  entity  is  convicted 
under  Federal  or  State  law  of  planting, 
cultivating,  growing,  producing, 
harvesting,  or  storing  a  controUed 
substance  (see  21  CFR  Part  1308,  which 
is  Exhibit  C  *n  Subpart  A  of  Part  1941  of 


this  chapter  and  is  available  in  any 
FmHA  office,  for  the  definition  of 
"controUed  substance")  prior  ^o  loan 
approval  in  any  crop  year,  the  individual 
or  entity  shaU  be  ineligible  for  a  loan  for 
the  crop  year  in  which  the  individual  or 
member,  stockholder,  partner,  or  joint 
operator  of  the  entity  was  convicted  and 
the  four  succeeding  crop  years. 
AppUcants  will  attest  on  Form  FmHA 
410-1,  "AppUcation  for  FmHA  Services," 
convicted  of  such  crime  after  December 
23, 1985.  A  decision  to  reject  an 
application  for  this  reason  is  not 
appealable.  In  addition,  the  foUowing  * 
requirements  must  be  met: 
(a)  An  individual  must- 

(1)  Be  a  citizen  of  the  United  States 
(see  S  1943.54  of  this  subpart  for  the 
definition  of  "United  States")  or  an  alien 
lawfully  admitted  to  the  United  States 
for  permanent  residence  under  the 
Immigration  and  Nationality  Act.  AUens 
must  provide  Forms  1-151  or  1-551, 
"Alien  Registration  Receipt  Card." 
Indefinite  parolees  are  not  eligible.  If  the 
authenticity  of  the  information  shown 
on  the  aUen's  identification  document  is 
questioned,  the  County  Supervisor  may 
request  the  Inunigration  and 
Naturalization  Service  (INS)  to  verify 
the  information  appearing  on  the  alien's 
identification  card  by  completing  INS 
Form  G-641,  "Application  for 
Verification  of  Information  fi-om 
Immigration  and  Naturalization 
Records,"  obtainable  from  the  nearest 
INS  Distiict.  (See  Exhibit  B  of  Subpart  A 
of  Part  1944  of  this  chapter.)  Mail  the 
completed  form  to  INS.  The  payment  of 
a  service  fee  by  FmHA  to  INS  is  waived 
by  inserting  in  the  upper  right  hand 
comer  of  INS  Form  G^-641,  the  foUowing: 
"INTERAGENCY  LAW 
ENFORCEMENT  REQUEST." 

(2)  Possess  the  legal  capacity  to  incur 
the  obligations  of  the  loan. 

(3)  Have  the  character  (emphasizing 
credUt  history,  past  record  of  debt 
repayment  and  reUabiUty),  and  industry 
necessary  to  carry  out  the  proposed 
operation. 

(4)  Honestly  try  to  carry  out  the 
conditions  and  terms  of  the  loan. 

(5)  Be  unable  to  obtain  sufficient 
crecUt  elsewhere  to  finance  actual  needs 
at  reasonable  rates  and  terms,  taking 
into  consideration  prevailing  private 
and  cooperative  rates  and  terms  in  the 
community  in  or  near  which  the 
appUcant  resides  for  loans  for  similar 
purposes  and  periods  of  time. 

(6)  Be  the  owner  or  operator  of  a  farm 
after  the  loan  is  closed. 

(7)  If  a  tenant,  have  a  satisfactory 
written  lease  for  a  sufficient  period  of 
time  and  under  terms  that  will  enable 
the  operator  to  obtain  reasonable 
returns  on  the  improvements  to  be  made 


with  the  SW  loan.  In  addition,  the  lease 
or  separate  agreement  should  provide 
for  compensating  the  tenant  for  any 
unexhausted  value  of  the  improvements 
upon  termination  of  the  lease. 

(b)  A  cooperative,  corporation, 
partnership  vr  joint  operation  must: 

(1)  Have  the  character  (emphasizing 
credit  history,  past  record  of  debt 
repayment  and  reliabiUty),  and  industry 
necessary  to  carry  out  the  proposed 
operation.  This  requirement  also  must 
be  met  by  the  individual  members, 
stockholders,  partners  or  joint  operators. 

(2)  HonesUy  try  to  carry  out  the 
conditions  and  terms  of  the  loan.  This 
requirement  also  must  be  met  by  the 
individual  members,  stockholders, 
partners  or  joint  operators. 

(3)  Consist  of  members,  stockholders, 
partners,  or  joint  operators  holding  a 
majority  interest  who  are  citizens  of  the 
United  States  (see  $  1943.54  of  tiiis 
subpart  for  the  definition  of  "United 
States"),  or  aUens  lawfully  admitted  to 
the  United  States  for  permanent 
residence  under  the  Immigration  and 
Nationality  Act.  Aliens  must  provide 
Forms  1-151  or  1-551,  "Alien  Registration 
Receipt  Card."  Indefinite  parolees  are 
not  eligible.  If  the  authenticity  of  the 
information  shown  on  the  llien's 
identification  document  is  questioned, 
the  County  Supervisor  may  request  the 
Immigration  and  Naturalization  Service 
(INS)  to  verify  the  information  appearing 
on  the  aUen's  identification  card  by 
completing  INS  Form  G-641, 
"Application  for  Verification  of 
Information  from  Immigration  and 
Naturalization  Records,"  obtainable 
firom  the  nearest  INS  District.  (See 
Exhibit  B  of  Subpart  A  of  Part  1944  of 
this  chapter.)  Mail  the  completed  form  to 
INS.  The  payment  of  a  service  fee  by 
FmHA  to  INS  is  waived  by  inserting  in 
the  upper  right  hand  comer  of  INS  Form 
G-641,  the  following:  "INTERAGENCY 
LAW  ENFORCEMENT  REQUEST." 

(4)  Be  authorized  to  own  and/or 
operate  a  farm  in  the  State(sj  in  which 
the  farm  is  located. 

(5)  Be  unable  to  obtain  sufficient 
credit  elsewhere,  either  as  an  entity  or 
as  individual  members,  stockholders, 
partners,  or  joint  operators,  to  finance 
actual  needs  at  reasonable  rates  and 
terms  taking  into  account  prevailing 
private  and  cooperative  rates  and  terms 
in  or  near  the  community  for  loans  for 
similar  purposes  and  periods  of  time, 

(6)  Be  controUed  by  individuals 
engaged  primarily  and  directiy  in 
farming  or  ranching  in  the  United  States 
after  the  loan  is  made. 

(7)  Be  the  owner  or  operator  of  the 
farm  after  the  loan  is  made. 
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(8)  If  a  tenant  have  satisfactory 
written  lease  for  a  sufficient  period  of 
time,  and  under  terms  that  will  enable 
the  applicant  to  obtain  reasonable 
returns  on  the  improvements  made  with 
loan.  In  addition,  the  lease  or  separate 
agreement  should  provide  for 
compensating  the  tenant  for  any 
unexhausted  value  of  the  improvements 
upon  termination  of  the  lease. 

(9)  Consist  of  members,  stockholders, 
partners,  or  joint  operators,  who  are 
individuals  and  not  corporation(8}, 
partnership(s],  cooperative(s)  w  joint 
operation(8). 

S  1M3Lt3-1943.S5    [RMtrvad) 

§  1943.M   Loan  purpoaaa. 

Loans  that  are  amsistent  with  all 
Federal,  State  and  local  environmental 
quality  standards  may  be  made  to: 

(a)  Pay  costs  for  construction. 
materials,  supplies,  equi^Hnent,  and 
services  related  to  land  and  water 
developmrat  use.  conservation;  and 
energy  saving  measures  related  to  soil 
and  water  conservation  such  as: 

(1)  Terraces,  dikes,  reservoirs,  ponds, 
tanks,  cisterns,  Uquid  and  solid  waste 
disposal  facilities,  wells,  pipelines, 
pumping  and  irrigation  equipment, 
ditches  and  cahals  for  drainage, 
waterways,  and  erosion  control 
structures. 

(2)  Drainage  of  land  which  is  part  of 
an  (q>erating  farm  unit 

(3)  Land  clearing. 

(4)  Sodding,  subsoiling.  land  leveling. 
liming  and  fencing. 

(5]  Fertiliier  and  seed  used  in 
connection  with  a  soil  conservation 
practice  or  to  establish  or  improve 
permanent  vegetation. 

(6)  Forestation  for  sustained  yield  and 
tree  planting  for  erosion  control  or 
shelter  belt  purposes. 

(7)  Gasoline,  oil,  and  equipment  rental 
or  hire  connected  with  establishing  at 
completing  the  development. 

(8)  Reasonable  expenses  incidental  to 
obtaining,  planning,  closing  and  making 
the  loan,  such  as  fees  for  legal, 
engineering  or  other  technical  services 
and  first  year  insurance  premiums 
which  are  required  to  be  paid  by  the 
borrower  and  which  cannot  be  paid 
from  other  funds.  Loan  funds  may  also 
be  used  to  pay  the  borrower's  share  of 
Social  Security  taxes  for  labor  hired  by 
the  borrower  in  connection  with  making 
any  planned  improvements. 

(9)  Purchase  or  repair  of  special- 
purpose  equipment  such  as  terracing, 
land  leveling  and  ditching  equipment 
provided: 

(i)  Such  equipment  is  needed  and  will 
facilitate  the  completion  or  maintenance 
of  the  planned  improvement,  and 


(ii)  Tlie  cost  of  the  equipn^ent  phn  the 
other  costs  related  to  improvement  will 
not  be  more  than  if  performed  by  a 
contractor  or  by  another  method. 

(10)  Pay  the  cost  of  construction  of 
alcohol  and  methane  gas  facilities  along 
with  essential  equipment 

(b)  Pay  the  costs  of  meeting  Federal 
State  or  local  requirements  for 
agricultural,  animal,  or  poultry  waste 
pollution  abatement  and  contn^ 
facilities,  including  construction, 
modification,  or  relocation  of  the  form  or 
farm  structures  if  necessary  to  comply 
with  such  pollution  abatement 
requirements. 

(c)  Acquire  a  source  of  water  to  be 
used  on  land  the  applicant  owns,  will 
acquire,  or  operates  including: 

(1)  The  purchase  of  water  stock  or 
membership  in  an  incorporated  water 
users  association. 

(2)  The  acquisition  of  a  water  right 
through  appropriation,  agreement 
permit,  or  decree. 

(3]  The  acquisition  of  water  supply  or 
right  and  the  land  on  whidi  it  is 
presently  being  used,  when  the  water 
supply  or  right  cannot  be  purchased 
without  the  land,  provided: 

ti)  The  value  of  the  land  without  the 
water  supply  or  right  is  only  an 
incidental  part  of  the  total  price,  and 

(ii)  The  water  supply  will  be 
transferred  to,  and  used  more  effectively 
on,  other  land  owned  or  operated  by  the 
applicant 

(d)  Refinance  debts  subject  to  the 
following: 

(1)  The  debts  were  inciirred  for 
authorized  SW  loan  purposes. 

(2)  All  development  or  repair  work 
conforms  to  FmHA  standards  or  those 
standards  will  be  met  with  the  SW  k>an. 

(3)  The  applicant's  present  creditors 
will  not  fuiiush  credit  at  rates  and  terms 
the  apphcant  meet. 

(4)  "The  County  Supervisor,  by 
contacting  the  appropriate  lender, 
verifies  and  documents,  either  in  the 
running  record  or  by  letter  from  the 
lender,  the  need  to  refinance  any 
secured  debts  and  major  unsecured 
debts.  The  unpaid  balance  on  the  debts 
to  be  refinanced  will  be  verified. 

(e)  Purchase  land  or  an  interest 
therein  for  sites  or  rights-of-way  and 
easements  upon  which  a  water  or 
drainage  facility  will  be  located. 

(f)  Pay  that  part  of  the  cost  of 
facilities,  improvements,  and  "practices" 
which  will  be  paid  for  in  connection 
with  participation  in  programs 
administered  by  agencies  such  as  the 
Agricultural  Stabilization  and 
Conservation  Service  or  the  Soil 
Conservation  Service  only  when  sudi 
costs  cannot  be  covered  by  purchase 
orders  or  assignments  to  material 


suppliers  or  contractors.  If  loan  funds 
are  advanced  and  the  portion  of  the 
payment  for  which  the  funds  were 
advanced  is  likely  to  exceed  $1,000,  the 
applicant  will  assign  the  payment  to  the 
Farmers  Home  Administration  (FmHA). 

(g)  Ptt>vide  water  supply  facilities  for 
dwellings  and  farm  buildings,  "iCrlwding 
such  facilities  as  wells,  pumps, 
farmstead  distribution  systems,  and 
home  plumbing. 

(h)  Pay  costs  of  land  and  water 
development  use,  and  conservation 
essential  to  the  applicant's  farm,  subject 
to  the  following: 

(1)  Such  a  loan  may  be  made  on  land 
with  defective  title  owned  by  the 
ai^licant  (see  S  1943.69(b])  or  on  land  in 
which  the  applicant  owns  an  undivided 
interest  providing: 

(i)  The  amount  of  funds  used  on  such 
land  is  limited  to  $25,000, 

(ii)  There  is  adequate  security  for  the 
loan,  and 

(iii)  The  tract  is  not  included  in  the 
appraisal  repOTt. 

(2)  Such  a  loan  may  be  made  on  land 
leased  by  the  applicant  providing: 

(i)  The  terms  of  the  lease  are  such  that 
there  is  reasonable  assurance  the 
applicant  wiD  have  use  of  the 
improvement  over  its  useful  life. 

(ii)  A  written  lease  provides  for 
payment  to  the  tenant  or  assignee  any 
unexhausted  value  of  the  improvemoit 
if  the  lease  is  terminated. 

(iii)  There  is  adequate  security  for  the 
loan. 

91M3.67    Loan  ■rmtatkMW. 
An  SW  loan  will  not  be  approved  if: 

(a)  The  noncontigBous  character  of  a 
farm  containing  two  or  more  tracts  is 
such  diat  an  efficient  farming  operation 
and  nonfarm  enterprise  cannot  be 
conducted  due  to  the  distance  between 
tracts  or  due  to  inadequate  rights-of- 
way  or  public  roads  between  tracts. 

(b)  The  limitation  found  in  }  1943.79(0) 
of  this  subpart  is  exceeded. 

(c)  The  loan  is  made  for  any  fmrpose 
that  will  contribute  to  excessive  erosion 
of  hi^ly  erodible  land  or  to  the 
conversion  of  wetlands  to  produce  an 
agricultural  commodity,  as  further 
explained  in  Exhibit  M  to  Subpart  G  of 
Part  1940  of  this  chapter. 
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(a)  Terms  of  loan.  Each  loan  will  be 
scheduled  for  repayment  over  a  period 
not  to  exceed  40  years  from  the  date  of 
the  note  or  such  shorter  period  as  may 
be  necessary  to  assure  the  loan  will  be 
adequately  secured,  taking  into  account 
the  probable  depreciation  of  the 
security.  The  loan  approval  official  will 
also  consider  the  repayment  ability  of 


the  applicant  as  reflected  in  the 
completed  Form  FmHA  431-2,  "Farm 
and  Home  Man,"  or  other  similar  plan  of 
operation  acceptable  to  FmHA  when 
setting  the  terms.  In  any  case,  there 
must  be  an  interest  payment  scheduled 
at  least  annually  in  accordance  with  the 
FMI  for  Form  FmHA  1940-17. 
"Promissory  Note."  Loans  may  have 
reduced  annual  installments  scheduled, 
of  at  least  partial  interest  for  the  first 
five  years. 

(b)  Reamortization.  When  the  loan 
approval  official  determines  that 
reamortization  will  assist  in  the  orderly 
collection  of  any  SW  loan,  the  loan 
approval  official  may  take  such  action 
under  Subpart  S  of  Part  1951  of  this 
chapter. 

(c)  Interest  rate.  Upon  request  of  the 
applicant  the  interest  rate  charged  by 
FmHA  will  be  the  lower  of  the  interest 
rates  in  effect  at  the  time  of  loan 
approval  or  loan  closing.  If  an  applicant 
does  not  indicate  a  choice,  the  loan  will 
be  closed  at  the  interest  rate  in  effect  at 
the  time  of  loan  approval.  Int^est  rates 
are  specified  in  Exhibit  B  of  FmHA 
Instruction  440.1  (available  in  any 
FmHA  office)  for  the  type  assistance 
involved. 

S  1943.69    Security. 

(a)  General.  Each  SW  loan  will  be 
secured  by  real  estate,  chattels,  other 
security,  leaseholds,  or  a  combination  of 
these. 

(b)  Real  estate  security.  (1)  A 
mortgage  will  be  taken  on  the  entire 
farm  to  be  improved  which  is  owned  by 
the  applicant  including  land  in  which 
the  applicant  owns  an  undivided 
interest  except  a  portion  of  the  farm 
will  be  excluded  when: 

(i)  The  applicant's  title  to  that  part  of 
the  farm  is  defective,  and  cannot  be 
cured  at  a  reasonable  cost  provided: 

(A)  The  Office  of  the  General  Counsel 
(OGC)  determines  the  applicant's 
interest  is  of  such  nature  that  it  is  not 
mortgageable;  and 

(B)  To  include  the  land  would 
complicate' loan  servicing  or  liquidation; 
and 

(C)  Any  land  on  which  title  is 
defective  will  not  be  included  in  the 
appraisal  of  the  farm  whether  or  not  it  is 
described  on  the  mortgage. 

(D)  State  law  prohibits  taking  a  lien 
on  homestead  property,  except  for  the 
purchase  money  of  that  property  and 
financing  improvements  and  the  State 
Director  has  issued  a  State  supplement 
exempting  taking  a  lien  on  homestead 
property  where  purchase  money  or 
improvements  are  not  involved. 

(ii)  The  present  lienholder  on  that  part 
of  the  farm  will  not  permit  a  junior  lien 


or  State  law  will  not  recognize  or  permit 
a  lien  provided: 

(A)  The  part  excluded  trom  the   - 
security  is  not  included  in  the  appraisal 
report;  and 

(B)  OGC  advice  is  obtained  before 
excluding  any  real  estate  from  the 
security  or  the  conditions  under  which 
real  estate  can  be  excluded  are  outlined 
by  a  State  supplement. 

(iii)  Soundness  of  the  loan  will  not  be 
affected  if  there  is  defective  title  or  part 
of  the  farm  is  not  included  as  security. 

(iv)  An  SW  loan  is  made  just  to 
finance  construction  of  an  alcohol  or 
methane  gas  facility,  a  lien  will  be  taken 
on  the  facility  and  sufficient  other 
property  to  adequately  secure  the  loan, 
even  though  a  majority  of  the  products 
are  used  on  the  farm.  In  these  situations 
a  lien  need  not  be  taken  on  the  entire 
farm  when  it  is  not  needed  to  secure  the 
loan.  When  the  security  is  so  located 
that  legal  right-of-way  to  the  property  is 
not  available,  an  easement  or  agreement 
will  be  obtained  providing  for  right  of 
ingress  and  egress. 

(2)  When  the  farm  alone  will  not 
provide  enough  security,  other  real 
estate  owned  by  the  applicant  may  also 
be  taken  as  security. 

(3)  Loans  may  be  secured  by  a  junior 
lien  on  real  estate  provided: 

(i)  Prior  lien  instnmients  do  not 
contain  provisions  for  future  advances 
(except  for  taxes,  insurance,  other  costs 
needed  to  protect  the  security,  or 
reasonable  foreclosure  costs), 
cancellation,  summary  forefeiture.  or 
other  clauses  that  may  jeopardize  the 
Government's  interest  or  the  appHcant's 
ability  to  pay  the  SW  loan  unless  any 
such  undesirable  provisions  are  limited, 
modified,  waived  or  subordinated 
insofar  as  the  Government  is  concerned. 

(ii)  Agreements  are  obtained  from 
prior  lienholders  to  give  notice  of 
foreclosure  to  FmHA  whenever  State 
law  or  other  arrangements  do  not 
require  such  a  notice.  Any  agreements 
needed  will  be  obtained  as  provided  in 
Part  1807  of  this  chapter  (FmHA 
Instruction  427.1). 

(4)  The  designated  attorney,  title 
insurance  company,  or  OGC  will  furnish 
advice  on  obtaining  security  when  a  life 
estate  is  involved. 

(5)  Any  loan  of  $10,000  or  less  may  be 
secured  by  the  best  lien  obtainable 
without  title  clearance  or  legal  services 
as  required  in  Part  1807  of  this  chapter 
(FmHA  Instruction  427.1),  provided  the 
County  Supervisor  believes  from  a 
searcb  of  the  county  records  that  the 
applicant  can  give  mortgage  on  the  faqp. 
lliis  exception  to  title  clearance  will  not 
apply  when: 

(i)  The  loan  is  made  simultaneously 
with  that  of  another  lender. 


(ii)  This  provision  conflicts  with 
program  regulations  of  any  other  FmHA 
loan  being  made  simultaneously  with 
tile  SW  l^n. 

(6)  The  Departments  of  Agriculture 
and  Interior  have  agreed  that  FmHA 
loans  may  be  made  to  Indians  and 
secured  by  real  estate  when  title  is  held 
in  trust  or  restricted  status.  When 
security  is  taken  on  real  estate  held  in 
trust  or  restricted  status: 

(i)  The  applicant  will  request  the 
Btu«au  of  Indian  Affairs  (BLA)  to  furnish 
Tide  Status  Reports  to  the  County 
Supervisor. 

(ii)  BIA  approval  will  be  obtained  on 
the  mortgage  after  it  has  been  signed  by 
the  applicant  and  any  other  party  whose 
signature  is  required. 

(c)  Chattel  security.  Loans  may  be 
secured  by  chattels  subject  to  the 
following  conditions: 

(1)  Real  estate  security  is  inadequate 
to  secure  the  loan  or  is  not  available  at 
aU. 

(2)  Taking  a  lien  on  chattels  will  not 
prevent  the  borrower  from  obtaining 
operating  credit  from  other  sources  or 
die  FmHA. 

(3)  Junior  liens  on  chattels  may  be 
taken  when  there  is  enough  equity  in  the 
property.  However,  when  practical,  a 
first  lien  on  selected  chattel  items 
should  be  obtained. 

(4)  A  first  lien  will  be  taken  on 
equipment  or  fixtures  bought  with  loan 
funds  whenever  such  property  cannot  be 
included  in  the  real  estate  lien  and  this 
additional  security  is  needed  to  secure 
the  loan. 

(5)  When  a  loan  is  made  only  for  the 
purchase  of  shares  of  water  stock,  such 
stock  will  be  pledged  or  assigned  as 
security  for  the  loan.  No  other  security 
need  be  required  if  the  stock  represents 
the  right  to  receive  water  and  is 
transferrable  separately  from  the  land, 
provided: 

(i)  There  is  a  market  for  the  stock. 

(ii)  The  purchase  price  is  no  greater 
than  the  price  at  which  stock  in  the 
water  company  is  normally  sold. 

(6)  If  secured  by  chattels  only,  the 
loan  cannot  be  over  $100,000  and  must 
be  scheduled  for  repayment  within  20 
years  or  the  useful  life  of  the  security, 
whichever  is  less. 

(7)  Chattel  security  will  be  obtained 
and  kept  effective  as  notice  to  third 
parties  as  provided  in  Subpart  A  of  Part 
1962  and  Subpart  B  of  Part  1941  of  this 
chapter. 

(d)  Other  security.  (1)  Items  such  as 
land,  buildings,  fixtures,  fences,  water, 
water  stock  and  facilities,  other 
improvements,  easements,  rights  of  way, 
and  other  appurtenances  that  are 
considered  part  of  the  farm  and  usually 
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oass  with  the  farm  in  a  change  of 
ownership  may  be  taken  as  additional 
security  when  needed.  If  any  of  these  do 
not  pass  with  a  change  of  ownership, 
the  County  Supervisor  will  obtain 
advice  from  the  designated  attorney, 
title  insurance  company  or  OGC  to 
properly  identify  such  items  and  include 
them  in  an  appropriate  security 
instrument  or  assignment. 

(2)  Other  property  that  cannot  be 
converted  to  cash  without  jeopardizing 
the  borrower's  farm  operation  may  be 
taken  as  additional  security  when 
reeded.  Examples  of  such  security  may 
include  cash  value  of  insurance  policies, 
stock,  memberships  or  stock  in 
assodations  or  water  stocks.  Any 
property  taken  as  additional  security 
must  have  security  value  and  be 
transferable.  Advice  will  be  obtained 
from  the  designated  attorney,  title 
msurance  company  or  the  OGC  on 
obtaining  this  security  or  assignment. 

(e)  Loans  secured  by  leaseholds.  A 
loan  may  be  secured  by  a  mortgage  on 
the  leasehold  if  it  has  negotiable  value 
and  is  able  to  be  mortgaged,  subject  to 
f.he  following: 

(1)  The  unexpired  term  of  the  lease 
should  extend  beyond  the  repayment 
period  of  the  loan  for  a  period  sufficient 
to  ensure  the  objectives  of  the  loan  will 
be  achieved.  If  the  loan  repayment 
period  is  equal  to  or  greater  than  the 
period  covered  by  the  lease,  the 
borrower  must  provide  other  security  to 
secure  the  loan  or  the  lessor  must  agree 
in  writing  to  compensate  the  borrower 
for  any  unexhausted  value  of  the 
improvements  when  the  lease  expires  or 
is  terminated. 

(2)  The  lessor  must  have  good  and 
marketable  title  to  the  real  estate,  which 
may  be  subject  to  a  prior  hen,  or  the 
lessor  must  have  signed  a  contract  to 
purchase  the  real  estate.  The  contract  to 
sell  and  the  lien  instnmients  must  not 
contain  convenants,  such  as  short 
redemption  periods  or  rights  to  cancel, 
which  may  jeopardize  the  Government's 
security.  Any  provisions  which  may 
jeopardize  the  Government's  security 
must  be  limited,  modified,  waived  or 
subordinated  in  favor  of  the  t 
Government.  ] 

(3)  With  respect  to  achieving  the 
purpose  of  the  loan,  obtaining  adequate 
security  and  being  able  to  service  the 
loan  and  enforce  its  rights,  the 
Government,  as  holder  of  a  mortgage 
upon  a  lease  or  leasehold  interest  must 
be  in  a  position  substantially  as  good  as 
if  it  held  a  second  mortgage  on  the  real 
estate.  Besides  the  lessor's  consent  to 
the  SW  mortgage  on  the  leasehold 
interest  FmHA  should  consider  whether 
or  not 


(i)  There  is  reasonable  secunty  of 
tenure.  The  borrower's  interest  should 
not  be.  subject  to  summary  forfeiture  or 
cancellation. 

(ii)  The  right  to  foreclose  the  SW 
mortgage  and  sell  without  restrictions 
would  adversely  affect  the  salabihty  or 
market  value  of  the  security. 

(iii)  FmHA  has  a  right  to  bid  ai  a 
foreclosure  sale  or  to  accept  voluntary 
conveyance  in  lieu  of  foreclosure 

(iv)  FmHA  has  the  right,  after 
acquiring  the  leasehold  through 
foreclosure  or  voluntary  conveyance  in 
lieu  of  foreclosure,  or  in  event  of 
abandonment  by  the  borrower,  to 
occupy  the  property  or  sublet  it  and  to 
sell  it  for  cash  or  credit.  In  case  of  a 
credit  sale,  the  FmHA  should  take  a 
vendor's  mortgage  with  rights  similar  to 
those  under  the  original  SW  mortgage. 

(v)  The  borrower  has  the  right  in  the 
event  of  default  or  inabiUty  to  continue 
with  the  lease  and  the  SW  loan,  to 
transfer  the  leasehold,  subject  to  the  SW 
mortgage,  to  an  eligible  transferee  who 
will  assume  the  SW  debt 

(vi)  Advance  notice  will  be  given  to 
FmHA  of  the  lessor's  intention  to  cancel, 
terminate  or  foreclose  upon  the  lease. 
Such  advance  notice  should  be  long 
enough  to  permit  FmHA  to  ascertain  the 
amount  of  delinquencies,  the  total 
amount  of  the  lessor's  and  any  other 
prior  interest  the  market  value  of  the 
leasehold  interest  and,  if  litigation  is 
involved,  to  refer  the  case  with  a  report 
of  the  facts  to  the  United  States 
Attorney  for  appropriate  action. 

(vii)  Tliere  are  express  provisions 
covering  the  question  of  FmHA's 
obligation  to  pay  unpaid  rental  or  other 
charges  accrued  at  the  time  it  acquires 
possession  of  the  property  or  title  to  the 
leasehold,  and  those  which  become  due 
during  FmHA's  occupancy  or  ownership, 
pending  further  servicing  or  liquidation. 

(viii)  There  are  any  necessary 
provisions  to  assure  fair  compensation 
to  the  lessee  for  any  part  of  the  premises 
taken  by  condenuiati(». 

(ix)  Any  other  provisions  are 
necessary  to  obtain  an  interest  which 
can  be  mortgaged. 

(4)  A  State  siqrplement  will  be  issued 
in  any  State  in  which  real  estate  or 
chattel  liens  may  be  taken  on  leasehold 
interests  in  farmland  and  recorded  so  as 
to  protect  the  mortgagee. 

(5)  The  following  language  or  similar 
language  which,  in  the  opinion  of  OGC 
or  the  designated  attorney,  is  legally 
adequate,  will  be  inserted  on  the  baa 
instrument 

"^  Borrower's  rigkt  title,  vid  interest  in 
and  to  the  leasefaold  estate  for  ■  term  cf 
years  t>eginning  on ,  Ml 


as  les8or(s).  recorded  on ,  19_ 

Book page of  the  _ 


.m 


Records  of  said  County  and  State,  and  any 
renewals  and  extensions  thereof,  and  all 
Borrower's  right,  title,  and  interest  in  and  to 
said  tease,  covering  the  following  real 
estate:"  (To  be  inserted  just  before  the  legal 
deecripboa.) 

This  additional  convenant  wiU  be 
inserted  in  the  mortgage: 

Borrower  will  pay  when  due  all  rents  and 
any  and  all  other  charges  required  by  said 
l.ease,  will  comply  with  all  other 
requirements  of  said  Lease,  and  will  not 
surrender  or  reHnquish  without  the 
Government's  written  consent  any  of  the 
Borrower's  right  title  or  interest  in  or  to  said 
leasehold  estate  or  under  said  Lease  while 
this  instrument  remains  in  effect 

(f)  State  supplements.  Each  State  will 
supplement  this  section  to  provide 
instructions  on  forms  to  be  completed 
and  other  requirements  to  be  met  in 
order  to  obtain  the  required  security.  In 
each  State  where  loans  will  be  made  to 
Indians  holding  title  to  land  in  trust  or 
restricted  status,  FmHA  and  BIA  will 
decide  on  a  way  to  exchange  necessary 
information,  and  tfw  procedure  to  be 
followed  will  be  set  out  in  a  State 
supplement. 

(g)  Special  security  requirements. 
When  SW  loans  are  made  to  eligible 
entities  that  consist  of  members, 
stockholders,  partners  or  joint  operators 
who  are  presently  indebted  for  an  SW 
loan(s]  as  individual(s]  or  when  SW 
loans  are  made  to  eligible  individuals, 
who  are  members,  stockholders, 
partners  or  joint  operators  of  an  entity 
which  is  presently  indebted  for  an  SW 
loan(s),  security  must  consist  of: 

(1)  Chattel  and/or  real  estate  security 
that  is  separate  and  identifiable  from 
the  security  pledged  to  FmHA  for  any 
other  fanner  program  insured  or 
guaranteed  loans. 

(2)  Different  lien  positions  on  real 
estate  are  considered  separate  and 
identifiable  collateral 

(3)  The  outstanding  amount  of  loans 
made  may  not  exceed  the  value  of  the 
collateral  used. 

(h)  Same  security.  Except  as  provided 
in  paragraph  [g]  of  this  section,  when  an 
SW  loan  (insured  or  guaranteed)  is 
made  to  a  borrower  who  has  other 
FmHA  loans,  die  same  collateral  can 
secure  more  than  one  loan  so  long  as  the 
outstanding  loan  amount  does  not 
exceed  the  total  vahie  of  the  security. 
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created  and  established  by  a  certain  Lease 
dated ,  to       ,  executed  by 
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(a)  Flood  and  wudslide  hazard  areas. 
Flood  and  mudslide  hazards  will  be 
evaluated  whenever  the  farm  to  be 
financed  is  located  in  special  flood  or 


mudslide  prone  areas  as  designated  by 
the  Federal  Emergency  Management 
Administration  (FEMA].  Subpart  B  of 
Part  1806  of  this  chapter  (FmHA 
Instruction  426.2)  as  well  as  Subpart  C 
of  1940  of  this  chapter  will  be  complied 
with  when  loan  funds  are  used  to 
construct,  modify,  or  relocate  buildings 
in  such  areas.  This  will  not  prevent 
making  loans  on  farms  when  the 
farmstead  is  located  in  a  flood  or 
mudslide  prone  area  and  if  funds  are  not 
included  in  the  loan  for  building 
improvements.  However,  the  hazard  will 
need  to  be  noted  in  the  appraisal  report 
When  land  development  or 
improvements  such  as  dikes,  teiraces, 
fences,  and  intake  structures  are 
planned  to  be  located  in  special  fiood  or 
mudslide  prone  areas,  loetn  funds  may 
be  used  subject  to  the  following: 

(1)  The  Corps  of  Engineers  or  the  Soil 
Conservation  Service  (SCS)  will  be 
consulted  concerning: 

(i)  Likelihood  of  flooding. 

(ii)  Probability  of  flood  damage. 

(iii)  Recommendations  on  special 
design  and  specifications  needed  to 
minimize  flood  and  mudslide  hazards. 

(2)  FmHA  representatives  will 
evaluate  the  proposal  and  record  the 
decision  in  the  loan  docket  in 
accordance  with  Subpart  G  of  Part  1940 
of  this  chapter. 

(b)  Civil  Rights.  The  provisions  of 
Subpart  E  of  Part  1901  of  this  chapter 
will  be  complied  with  on  all  loans  made 
which  involve  any  development 
financed  by  FmHA  that  will  be 
performed  by  a  contract  or  subcontract 
of  more  than  $10,000. 

(c)  Protection  of  historical  and 
archaeological  properties.  If  there  is  any 
evidence  to  indicate  the  property  to  be 
financed  has  historical  or  archaeological 
value,  the  p-ovisions  of  Subpart  F  of 
Part  1901  of  this  chapter  apply. 

(d)  Environmental  requirements.  See 
Subpart  G  of  Part  1940  of  this  chapter  for 
applicable  environmental  requirements. 

(e)  Equal  Credit  Opportunity  Act.  In 
accordance  with  Title  V  of  Pub.  L  93- 
495,  the  Equal  Credit  Opportimity  Act, 
the  FmHA  will  not  discriminate  against 
any  applicant  on  the  basis  of  sex  or 
marital  status,  with  respect  to  any 
aspect  of  a  credit  transaction. 

(f)  Compliance  with  Special  Laws  and 
Regulations.  (1)  Applicants  will  be 
required  to  comply  with  applicable 
Federal.  State  and  local  laws  and 
regulations  governing  construction; 
diverting,  appropriating,  and  using  water 
indluding  use  for  domestic  purposes; 
installing  facilities  for  draiiung  land;  and 
making  changes  in  the  use  of  land 
affected  by  zoning  regulations. 

(2)  State  Directors  and  Farmer 
Programs  Staff  members  will  consult 


with  SCS,  U.S.  Geological  Survey,  State 
Geologist  or  Engineer,  or  any  board 

iaving  official  functions  relating  to 
rater  use  or  farm  drainage  requirements 
and  restrictions  for  water  and  drainage 
development.  State  supplements  will  be 
issued  to  provide  guidelines  which: 

(i)  State  all  requirements  to  be  met, 
including  the  acquisition  of  water  rights. 

(ii)  De^ne  ai^asii^eie  development 
of  ground  water  for  irrigation  is  not 
recommended. 

(iii)  Define  areas  where  land  drainage 
is  restricted. 

(3)  Applicants  will  comp^  with  all 
local  laws  and  regulations,  and  will 
obtain  any  special  licenses  or  permits 
needed  for  nonfarm,  recreation, 
specialized  or  fish  farming  enterprises. 

(4)  Applicants  requesting  loans  for  the 
production  of  alcohol  fuel  should  be 
advised  te  consult  with  the  nearest 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  regional  regulatory 
administrator  concerning  the  specific 
requirements  applicable  to  their 
operations.  Before  a  loan  is  closed, 
applicants  must  also  provide  evidence 
that  they  have  received  an  ATF 
operating  permit 

S  1M3.74    Special  racMrements. 

(a)  Land  development.  When  possible 
recommendations  for  land  development 
will  be  obtained  from  the  Forest  Service, 
State  Agricultural  Extension  Service, 
and  the  Soil  Conservation  Service  and 
included  in  the  development  plan,  and  in 
the  farm  and  home  plans.  In  planning 
such  development  with  the  applicant, 
the  County  Supervisor  will  encourage 
the  applicant  to  use  any  cost-sharing 
assistance  that  may  be  available 
through  any  source  such  as  the 
Agricultural  Stabihzation  and 
Conservation  Service  (ASCS)  programs. 

(b)  Technical  assistance.  Applicants 
are  responsible  for  obtaining  all  the 
technical  assistance  required  in 
connection  with  an  SW  loan,  such  as 
that  needed  to  plan,  construct  or 
establish  the  improvement  or  facility  to 
be  financed. 

((^  Loans  for  irrigation  purposes. 
Evidence  or  documentation  of  the 
following  should  be  obtained  when  loan 
funds  are  to  be  used  for  irrigation 
purposes: 

(1)  The  land  to  be  irrigated  is  suitable 
for  irrigation. 

(2)  The  applicant  has  a  right  to  use 
water  for  irrigation. 

(3)  The  water  is  suitable  to  use  for 
irrigation  and  is  available  in  sufficient 
quantities  to  irrigate  a  specified  amoimt 
of  land. 

(4)  If  irrigation  specialists  have 
prepared  any  feasibility  studies,  copies 


of  fiiese  studies  have  been  submitted  to 
FmHA. 

(d)  Insurance.  (1)  Insiirance  will  be 
obtained  on  buildings  and  other 
property  as  provided  in  Subpart  A  of 
Part  1806  of  this  chaptar  (FmHA 
Instruction  426.1)  when  the  loan  is 
secured  by  real  estate. 

(Z)  See  S  1943.73(a)  of  this  subpart  for 
information  about  mudslide  and  flood 
insurance. 

(3)  Chattel  security  should  be  insured 
against  hazards  customarily  insured 
against  in  die  area  if  the  loss  of  such 
security  would  jeopardize  die  interests 
of  the  Government 

(e)  Life  estates.  When  life  estates  are 
involved,  loans  may  be  made: 

(1)  To  both  the  life  estate  holder  and 
the  remainderman,  provided: 

(i)  Both  have  a  legal  right  to  occupy 

and  operate  the  farm;  and 
(ii)  Both  are  eligible  for  the  loan;  and 
(iii)  Both  parties  sign  the  note  and 

mortgage. 

(2)  To  the  remainderman  only, 
provided: 

(i)  'Hie  remainderman  has  a  legal  right 
to  occupy  and  operate  the  farm;  and 

(ii)  The  lien  instrument  is  signed  by 
the  remainderman,  life  estate  holder, 
and  any  other  party  having  any  interest 
in  the  security. 

(3)  To  the  life  estate  holder  only, 
provided: 

(i)  There  is  no  legal  restriction  placed 
on  a  life  estate  holder  who  occupies  and 
operates  a  farm;  and 

(ii)  The  lien  instrument  is  signed  by 
the  life  estate  holder,  remainderman, 
and  any  other  party  having  any  interest 
in  the  security. 

(f)  Liens  Junior  to  the  FmHA  lien.  A 
loan  will  not  be  approved  if  a  lien  junior 
to  the  FmHA  lien  is  likely  to  be  taken 
simultaneously  with  or  immediately 
subsequent  to  the  loan  closing  to  secure 
any  debt  the  borrower  may  have  at  the 
time  of  loan  closing  or  any  debt  that 
may  be  incurred  in  connection  with  the 
SW  loan,  imless  the  total  debt  against 
the  security  would  be  within  its  market 
value. 

(g)  Graduation  of  SW  borrowers.  If,  at 
any  time,  it  appears  that  the  borrower 
may  be  able  to  obtain  a  refinancing  loan 
from  a  cooperative  or  private  credit 
source  at  reasonable  rates  and  terms, 
comparable  to  those  for  loans  for  similar 
purposes  and  periods  of  time  prevailing 
in  the  area  the  borrower  will,  upon 
request,  apply  for  and  accept  such 
financing. 

§1M3.75    Options,  platming  and 
appraisals. 

(a)  Options.  An  applicant  is 
responsible  for  obtaining  options  on  real 
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property.  Form  FmHA  440-34,  "Option 
to  Purchase  Real  Property,"  may  be 
used.  Other  forms  may  be  used  if 
acceptable  to  all  parties  concerned  and 
to  FmHA.  When  an  FmtiA  form  is  not 
used,  a  provision  should  be  included 
which  makes  the  option  contingent  upon 
FmHA  making  a  loan  to  the  buyer. 

(b)  Planning.  Farm  and  Home  Plans 
and  nonagricultural  enterprise  plans, 
when  appropriate,  will  be  completed  as 
provided  in  Subpart  B  of  Part  1924  of 
this  chapter. 

(c)  Appraisals.  (1]  Real  estate 
appraisals  will  be  completed  by  an 
FniHA  employee  authorized  to  make 
farm  appraisals  when  real  estate  is 
taken  as  security. 

(2)  Appraisals  are  not  required  if: 

(i)  The  amount  of  the  FmHA  loan  and 
any  simultaneous  loan  is  $10,000  or  less; 
and 

(ii)  The  loan  approval  official 
determines  the  loan  is  adequately' 
secured  without  an  appraisal;  and 

(iii)  The  County  Supervisor  indicates 
in  the  loan  docket  an  estimate  of  the 
market  value  of  the  real  estate  to  be 
given  as  security. 

(3}  Real  estate  appraisals  will  be 
completed  as  provided  in  Subpart  A  of 
Part  1809  of  this  chapter  (FmHA 
Instruction  422.1).  The  rights  to  mining 
products,  gravel,  oil,  gas,  coal  or  other 
minerals  will  be  considered  a  portion  of 
the  security  for  farmer  program  loans 
and  will  be  speciflcally  included  as  a 
part  of  the  appraised  value  of  the  real 
estate  securing  the  loans. 

(4)  The  value  of  stock  required  to  be 
purchased  by  Federal  Land  Bank  (FLB) 
borrowers  may  be  added  to  the 
recommended  market  value  of  the 
security,  provided: 

(i)  An  assignment  is  obtained  on  the 
stock,  or  I 

(ii]  An  agreement  is  obtained  wliich 
provided  that: 

(A)  The  value  of  the  stock  at  the  time 
the  FLB  loan  is  satisfied  will  be  applied 
on  the  FLB  loan,  or 

(B)  The  stock  refund  check  is  made 
payable  to  the  borrower  and  FmHA,  or 


(C)  The  stock  refund  check  is  made 
payable  to  the  borrower  and  mailed  to 
the  County  Supervisor. 

(iii)  The  total  of  the  stock  value  and 
the  recommended  market  value  of  real 
estate  is  indicated  in  the  comments 
section  of  the  appraisal  report. 

(5)  In  the  case  of  nonreal  estate 
security,  the  following  items  apply: 

(i)  Form  FmHA  440-21.  "Appraisal  of 
Chattel  Property,"  will  be  used. 

(ii)  The  property  which  will  serve  as 
security  tvill  be  described  in  sufficient 
detail  so  it  can  be  Identified. 

(iii)  Its  current  market  value  or,  if 
appropriate,  the  current  cash  value  will 
be  determined. 


§1943.76 
devetopment 

The  development  work  will  be 
planned  and  completed  in  accordance 
with  Part  1924,  Subpart  A  of  this 
chapter. 

91943.77    RetationsNpwithotlMrtendtf*- 

(a)  An  applicant  will  be  requested  to 
obtain  credit  from  another  source  when 
information  indicates  such  credit  is 
available.  When  another  lender  will  not 
make  a  loan  for  the  total  needs  of  the 
applicant  but  is  willing  to  participate 
with  an  SW  loan,  consideration  will  be 
given  to  a  participation  loan.  FmHA 
employees  may  not  guarantee, 
personally  or  for  FmHA,  repayment  of 
advances  made  fix)m  other  credit 
sources.  However,  lenders  may  be 
assured  that  lien  priorities  will  be 
recognized. 

(b)  The  County  Supervisor  and  the 
other  lender's  representative  should 
maintain  a  close  working  relationship  in 
processing  loans  to  a  mutual  applicant 
or  borrower.  When  an  SWJoan  is  made 
at  the  same  time  as  a  loan  from  another 
lender,  that  lender's  lien  will  have 
priority  over  the  FmHA  lien  unless 
otherwise  agreed  upon.  The  lender's  lien 
priority  can  cover  the  following  in 
addition  to  principal  and  interest: 
Advances  for  payment  of  taxes, 
property  insurance,  reasonable 
maintenance  to  protect  the  security,  and 
reasonable  foreclosure  costs  including 
attorney's  fees. 


$1943.78    [RMsrved] 

S1943.79    RelaUofMMpwttii  other  FmHA 
loHMi  iMwed  and  Quaranteed. 

(a)  Insured  SW  loans  may  be  made 
simultaneously  with  other  FmHA  loans 
or  to  borrowers  presendy  in  debt  on 
FmHA  loans,  only  if  the  loan  limits 
involved  will  not  be  exceeded  and  all 
requirements  of  the  loans  involved  will 
be  met. 

(b)  New  applicants  and  borrowers 
indebted  to  FmHA  and/or  an  FmHA 
guaranteed  lender(s)  for  an  EE  loan  may 
be  considered  for  an  SW  loan(s) 
provided  their  total  outstanding 
principal  indebtedness  to  FmHA  and/or 
the  FmHA  guaranteed  lenders)  for  the 
EE  and  any  FO,  RL.  OL  and  SW  loans 
will  not  exceed  $650,000. 

(c)  An  insured  SW  loan  may  be  made 
to  a  borrower  with  an  outstanding 
guaranteed  FO,  SW  or  RL  loan  when: 

(1)  The  total  insured  and  guaranteed 
FO,  SW  and  RL  principal  balance, 
including  the  new  loan,  owed  by  tiie 
loan  applicant  or  owed  by  anyone  who 
will  sign  the  note  as  cosigner  does  not 
exceed  $300,000  at  loan  closing. 

(2)  Different  lien  positions  on  real 
estate  are  considered  separate  and 
identifiable  collateral. 

(3)  All  other  requirements  of  the  loan 
are  met. 

(d)  A  borrower  may  use  the  same 
collateral  to  secure  two  or  more  loans 
made,  insured  or  guaranteed  under  this 
subpart  except  that  the  outstanding 
amount  of  such  loans  may  not  exceed 
the  total  value  of  the  collateral  so  used. 

§1943J0    County  CommHtae  certHlcatloa 

The  County  Committee  will  certify 
that  an  applicant  is  eligible  on  Form 
FmHA  440-2,  "County  Committee 
Certification  or  Recommendation," 
before  a  loan  is  approved.  In  some 
instances  the  Committee  may  want  to 
interview  the  applicant  or  see  the  farm 
before  making  any  recommendations. 

S  1943.91    [ReMTved] 

§1943.82    Loan  docket  processing. 

(a)  Forms.  The  following  table  is  a 
guide  to  the  forms  needed  and  shows 
how  they  are  distributed. 


FmHA  form  No.  and  name  of  form 


400-1— Equal  Opportunity  Agreement _.. 

400-3 — Notice  to  Contractors  and  Appkantr. 

400-4— Assurance  Agreement 

400-6— Compiance  Statement. 
403-1  '—Debt  Adiustment  Agreement.. 


410-1— Application  for  FmHA  Services.. 
410-8— Applicant  Reference  Letter.. 
410-9 — Statement  Required  by  Privacy  Act- 


Total 
num- 
ber of 
oop- 


2 
3 
2 
3 
3(5) 
1(8) 
1 
2 


1-0 

2-0&C 

1-0 
1-0 

2-0&C 


Loan  docket 


1-0 
1-C 
1-0 
1-C 
1-0 
1-0 
1-0 
1-C 


Copy  for 
borrower 


1-C 
1-C 
1-C 
1-C 


1-0 


FmHA  form  No.  attd  name  of  form 


410-10— Privacy  Act  Statement  to  References . 

422-1  '—Appraisal  Report— Farm  Tract 

422-2  '—Supplemental  Report— Irrigation,  Drainage  Levee,  and  Mirterals 

422-10  '—  Appraiser's  Worlcsfteet  Farm  Tracts  (Study  of  Comparable  f>roperties).. 

424-1  «— Development  Plan „ 

427-8  ' — Agraamant  vwtti  Prior  Lient)older.„.„ .............................. ................. 

431-1  '—Lortg-Tima  Farm  and  Home  Plan . ™_ 

431-2— Farm  and  Home  Plan _ 

431-4  '—Business  Analysis— Nonagricultural  Enterprise 

1940-1— Request  for  Obligation  of  Funds.. 


440-2— County  Committee  Certification  or  Recommendation . 

440-9  '—Supplementary  Payment  Agreement — 

440-21  ■— Appraisal  of  Ctiattel  Property ~ „ 

440-34  '— Opiion  to  Purcfwse  Real  Property 

440-45— Nondiscrimination  Certificate  (Individual  Housing) 

1940-21 — Envirorvnental  Review „ 

1940-22  or  ExftWt  H.  Subpart  G.  Part  1940 

443-12  >— Farm  Ownerstiip  and  Individual  SoH  and  Water  Fund  Analysis. 

1940-20  '—Request  for  Environmerrtal  Information 

492-19  ■— Chacacteristics  of  Approved  Applicants - 

1924-14  '—Farmer  Program  Borrower  Resporaibilities — - - 

1922-11  '-Appraisal  for  Mineral  Rights « 


Total 
nuno- 
bwof 
cop- 


2(9) 
1 
1 
1 

2(2) 

3(6) 
2 

1(1) 
2 

4(4) 
1 
2 
1 

3(1) 
2 
1 


3 
2 

3(7) 
2 
1 


Signed  by 


1-0 

2-0&C 
1-0 
1-0 
2-0&C(^ 

1-0 

2-0&C 
1-0 


Loandodiet 


1-C 
1-C 
1-C 
1-0 
1-0 
1-0 
1-C 
1-0 
1-C 
1-0 
1-0 
1-0 
1-0 
1-0 
1-0 
1-0 

1-C 
1-C 
1-0 
1-0 
1-0 


Copy  for 


1-0 


1-C 
1-C 
1-0 
1-C 
1-0 
1-C 

1-C 

1-C 
1-C 


1-C 
1-C 


O— Original:  C— Copy. 

■  Wlien  applicable. 

*  Not  used  when  a  credit  sale  Is  processed  without  a  loan. 


Note: 

(1)  Signed  copy  of  option  previously 
delivered  to  the  seller. 

(2)  In  addition  to  the  plan  for  first  full  crop 
year,  the  Interim  Plan,  if  prepared,  will  be 
included  in  the  docket. 

(3]  When  the  Contract  Method  is  used,  3 
copies  of  plans  and  specifications  will  be 
required. 

(4)  Signed  copy  to  creditor. 

(5)  Copy  to  lienholder. 

(6)  Copy  to  State  Director. 

(7)  Records  of  applicant  investigation, 
availability  of  other  credit  and  so  forth, 
which  remain  with  the  docket. 

t8)  Applicant  must  sign  and  date  this  form. 

(9)  Signed  by  all  sources  of  information 
concerning  the  applicant's  character  and 
credit.  Original  is  retained  by  the  person  who 
supplies  the  information. 

(b)  Other  docket  items.  The  running 
record  and  correspondence  pertaining  to 
the  loan  application  and  docket  will  be 
included.  Other  items  may  include 
supplementary  information  to  farm  and 
home  plans;  nonfarm  enterprises;  and 
copies  of  mortgages,  contracts,  and 
deeds. 

(c)  Verification  of  veteran 's 
preference.  If  the  applicant  has  checked 
the  veteran  block,  die  Coimty 
Supervisor,  or  other  Coiftity  Office 
employee  will  review  the  applicant's 
'evidence  of  discharge  or  release  to 
determine  whether  the  applicant  is 
entitled  to  veteran's  preference. 

(d)  Information  on  other  credit.  The 
docket  will  iiKlnde,  by  entries  in  the 
nmning  record  or  by  letters,  information 
on  the  need  to  refinance  secured  and 
major  imseciued  debts.  Also, 
information  will  be  included  which 
shows  other  credit  is  not  available  in  the 


amoimt  needed  or  is  not  available  imder 
repayment  terms  which  the  applicant 
can  meet. 

§  1943.83    Loan  approval  or  disapproval. 

(a)  Loan  approval  authority.  Initial 
and  subsequent  loans  may  be  approved 
as  authorized  by  Subpart  A  of  Part  1901 
of  this  chapter,  provided: 

(1)  Section  1943.67  of  this  subpart, 
containing  loan  limitations,  is  not 
violated. 

(2)  No  significant  changes  have  been 
made  in  the  development  plan 
considered  by  the  appraiser  when  real 
estate  will  be  taken  as  security. 

(b)  Loan  approval  action.  (1)  The  loan 
approval  official  must  approve  or 
disapprove  applications  within  the 
deadlines  set  out  in  §  1910.4  of  Subpart 
A  of  Part  1910  of  this  chapter.  The  loan 
approval  official  is  responsible  for 
reviewing  the  docket  to  determine 
whether  the  proposed  loan  complies 
with  established  policies  and  all 
pertinent  regulations.  When  reviewing 
the  docket,  the  loan  approval  official 
will  determine  that: 

(i)  The  County  Committee  has 
certified  the  applicant  eligible; 

(ii)  The  County  Committee 
certification  has  been  properly  . 
completed  and  signed  by  at  least  two 
members  of  the  Committee; 

(iii)  Fimds  are  requested  for 
authorized  purposes;  / 

(iv)  The  proposed  loan  is  based  upon 
a  feasible  plan  or  on  other  plans  or 
documents  acceptable  to  FmHA; 

(v)  The  seciuity  is  adequate; 


(vi)  Necessary  supervision  is  plaimed; 
and 

(vii)  All  other  pertinent  requirements 
have  been  met  or  will  be  met. 

(2)  When  approving  the  loan,  the 
approval  official  will: 

(i)  Indicate  on  all  copies  of  Form 
FmHA  1940-1,  "Request  for  Obligation 
of  Funds,"  any  conditions  not  required 
by  FmHA  regulations  that  must  be  met 
for  loan  closing; 

(ii)  Specify  any  special  security 
requirements; 

(iii)  Indicate  special  conditions  or 
agreements  needed  with  prior  lien 
holders,  when  appropriate; 

(iv)  Indicate  that  satisfactory  tide 
evidence  has  been  obtained; 

(v)  Indicate  any  other  special 
requirements;  and 

(vi)  Sign  the  original  and  one  copy  of 
Form  FmHA  1940-1  and  insert  the  tiUe 
of  the  approval  official. 

(c)  Loan  disapproval.  The  loan 
approval  official  must  approve  or 
disapprove  applications  within  the 
deadlines  set  out  in  §  1910.4  of  Subpart 
A  of  Part  1910  of  this  chapter.  The 
following  action  will  be  taken  when  a 
loan  is  disapproved: 

(1)  The  rea8on(s)  for  disapproval  will 
be  indicated  on  Form  FmHA  1940-1  by 
the  loan  approval  official.  The  reason(s) 
may  be  in  a  letter  or  the  running  record 
if  this  iaem  has  not  been  completed. 
Suggestions  which  could  remedy  the 
reasons  for  disapproval  should  be 
included. 

(2)  The  Coimty  Supervisor  will  notify 
the  applicant  in  writing  of  the  action 
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taken  and  include  any  suggestions  that 
could  result  in  favorable  action.  The 
applicant  will  be  advised  of  the 
opportunity  to  appeal  (see  Subpart  B  of 
Part  1900  of  this  chapter). 

(3]  Items  furnished  by  the  applicant 
during  docket  processing  will  be 
retiuned.  i 

91943.84    Requesting  tm*  service.  ! 

When  the  loan  is  approved  and  real 
estate  will  serve  as  sectuity,  the  County 
Supervisor  will  request  the  applicant  to 
obtain  title  clearance  as  provided  in  Part 
1807  of  this  chapter  (FmHA  Instruction 
427.1),  when  required,  if  this  has  not 
been  done.  If  an  option  is  involved,  the 
applicant  will  sign  and  send  to  the  seller 
Form  440-35,  "Acceptance  of  Option,"  or 
other  suitable  forms. 

§1»43.a5    Action  after  loan  approval. 

(a)  Requesting  check.  If  the  County 
Supervisor  is  reasonably  certain  that  the 
loan  can  be  closed  within  20  working  ' 
days  from  the  date  of  the  check,  loan 
funds  may  be  requested  at  the  time  of 
loan  approval  through  the  State  Office 
terminal  system.  If  funds  are  not 
requested  when  the  loan  is  approved, 
advances  in  the  amount  needed  will  be 
requested  through  the  State  Office 
terminal  system.  Loan  funds  must  be 
provided  to  the  applicant(s]  within  15 
days  after  loan  approval,  unless  the 
applicant(s)  agrees  to  a  longer  period.  If 
no  funds  are  available  within  15  days  of 
loan  approval,  funds  will  be  provided  to 
the  applicant  as  soon  as  possible  and 
within  15  days  after  funds  become 
available,  unless  the  applicant  agrees  to 
a  longer  period.  If  a  longer  period  is 
agreed  upon  by  the  applicant(s),  the 
same  will  be  documented  in  the  case  file 
by  the  County  Supervisor.  i 

(1)  When  all  loan  fimds  can  be 
disbursed  at,  or  within  30  days  after 
loan  closing  or  if  the  amoimt  of  funds 
that  cannot  be  disbursed  does  not 
exceed  $5,000  the  total  amount  of  the 
loan  will  be  requested  in  a  single 
advance.  i 

(2)  When  loan  funds  cannot  be  ' 
disbursed  as  outlined  in  paragraph  (a)(1) 
of  this  section,  the  amount  needed  to 
meet  the  immediate  needs  of  the 
borrower  will  be  requested  through  the 
State  Office  terminal  system.  The 
amount  of  each  advance  should  meet 
the  needs  of  the  borrower  as  much  as  is 
possible,  so  the  amount  in  the 
supervised  bank  account  will  be  kept  to 
a  minimum.  The  Finance  Office  will 
continue  to  supply  Form  FmHA  440-57 
until  the  entire  loan  has  been  disbursed. 
The  County  Supervisor  should  tell  the 
borrower  to  notify  the  County  Office  of 
amounts  needed  on  a  timely  basis  to 
avoid  delays  in  receiving  loan  checks. 


(b)  Handling  loan  checks.  (1)  When 
the  loan  check  or  the  borrower's 
personal  funds  are  to  be  deposited  in  the 
designated  loan  closing  agent's  escrow 
account,  this  will  be  done  no  later  than 
the  date  of  loan  closing.  If  loan  funds  or 
the  borrower's  personal  funds  are  to  be 
deposited  in  a  supervised  bank  account, 
this  will  be  done  in  accordance  with 
Subpart  A  of  Part  1902  of  this  chapter  as 
soon  as  possible,  but  in  no  case  later 
than  the  first  banking  day  following  the 
date  of  loan  closing. 

(2)  If  a  loan  check  is  received  and  the 
loan  cannot  be  closed  within  20  working 
days  from  the  date  of  the  check,  the 
Coimty  Supervisor  will  take  appropriate 
action  in  accordance  with  FmHA 
Instruction  102.1,  (available  in  any 
FmHA  office).  The  applicant  must  agree 
to  a  delayed  loan  closing  and  the  same 
will  be  documented  in  the  case  file  by 
the  County  Supervisor. 

(3)  When  a  check  is  returned  and  the 
loan  will  be  closed  at  a  subsequent  date, 
another  check  will  be  requested  in 
accordance  with  FmHA  Instruction 
102.1.  a  copy  of  which  may  be  obtained 
as  stated  in  paragraph  (b)(2)  of  this 
section. 

(c)  Cancellation  of  loan.  If,  for  any 
reason  a  loan  check  or  obligation  will  be 
cancelled,  the  County  Supervisor  will 
take  the  following  actions: 

(1)  The  Coimty  Supervisor  will  notify 
the  State  Office  and  Finance  Office  of 
loan  cancellation  by  using  Form  FmHA 
1940-10,  "Cancellation  of  U.S.  Treasury 
Check  and/or  Obligation."  Hie  County 
Office  will  send  a  copy  of  Form  FmHA 
1940-10  to  the  designated  attorney. 
Regional  Attorney,  or  the  title  insurance 
company  representative  providing  loan 
closing  instructions  to  indicate  the  loan 
has  been  cancelled.  If  a  check  received 
in  the  County  Office  is  to  be  cancelled, 
the  check  will  be  returned  to  the 
Finance  Office  with  an  original  and  one 
copy  of  Form  FmHA  1940-10. 

(2)  Interested  parties  will  be  notified 
of  the  cancellation  as  provided  in  Part 
1807  of  this  chapter  (FmHA  Instruction 
427.1). 

(d)  Cancellation  of  advances.  When 
an  advance  is  to  be  cancelled  the 
County  Supervisor  must  take  the 
following  actions: 

(1)  Complete  and  distribute  Form 
FmHA  1940-10  in  accordance  with  the 
FMI. 

(2)  When  necessary,  prepare  and 
execute  a  substitute  promissory  note 
reflecting  the  revised  total  of  the  loan 
and  the  revised  repayment  schedule. 
When  it  is  not  possible  to  obtain  a 
substitute  promissory  note,  the  County 
Supervisor  will  show  on  Form  FmHA 
440-57  the  revised  amount  of  the  loan 
and  the  revised  repayment  schedule. 


(e)  Increase  or  decrease  in  amount  of 
loan.  If  it  becomes  necessary  to  increase 
or  decrease  the  amount  of  the  loan  prior 
to  loan  closing,  the  County  Supervisor 
will  request  that  all  distributed  docket 
forms  be  returned  to  the  County  Office 
and  reprocessed  unless  the  change  is 
minor  and  replacement  forms  can 
readily  be  completed  and  submitted.  In 
the  latter  case,  a  memorandum 
explaining  the  change  will  be  attached 
to  the  revised  forms  and  sent  to  the 
Finance  Office. 

H  1M3.86-1MX87    [Reserved] 

S1M3JS    Loan  dosing  actions. 

When  a  loan  closing  date  has  been 
agreed  upon,  the  County  Supervisor  will 
notify  the  borrower  of  the  loan  closing 
date.  The  following  appropriate  actions 
will  be  taken  in  connection  with,  and 
after,  loan  closing: 

(a)  Real  estate  mortgage  loans.  When 
a  loan  is  to  be  secured  by  a  real  estate 
mortgage,  it  will  be  closed  in 
accordance  with  the  applicable 
provisions  of  Part  1807  of  this  chapter 
(FmHA  Instruction  427.1)  except  as 
modified  for  loans  of  $10,000  or  less  in 

§  1943.69(b)(5)  of  this  subpart. 

(b)  Loans  involving  chattel  or  other 
nonreal  estate  security.  All  chattel 
security  instruments  will  be  signed  and 
filed  as  prescribed  in  Subpart  B  of  Part 
1941  of  this  chapter  for  Operating  loans. 
The  following  forms  will  be  used  for 
chattel  security: 

(1)  Form  FmHA  440-15,  "Security 
Agreement  (Insured  Loans  to 
Individuals)." 

(2)  Form  FmHA  440-25,  "Financing 
Statement,"  or,  when  authorized.  Form 
FmHA  440-A25,  "Financing  Statement." 

(3)  State  forms  may  be  used  if 
national  forms  are  not  legally 
acceptable.  Such  forms  will  require 
OGC  and  National  Office  clearance. 

(c)  Applicant's  financial  condition. 
The  County  Supervisor  willreview  with 
applicant  the  financial  statement  which 
was  prepared  at  the  time  the  docket  was 
developed.  If  there  have  been  significant 
changes  in  the  applicant's  financial 
condition,  the  financial  statement  will 
be  revised  and  initialed  by  the  applicant 
and  the  County  Supervisor.  When  an 
applicant's  financial  condition  has 
changed  to  the  extent  that  it  appears  the  * 
loan  would  be  unsound  or  improper,  the 
loan  will  not  be  closed.  If  a  revised  loan 
docket  is  needed  to  meet  loan 
requirements  or  determine  loan 
soundness,  it  will  be  developed  and 
submitted  to  the  appropriate  loan 
approval  official. 

(d)  Loan  approval  conditions.  The 
County  Supervisor  will  inform  the        « 


applicant  ot  any  loan  approval 
conditions  that  need  to  be  met  These 
conditions  will  usually  be  included  in 
the  notice  informing  the  applicant  of  the 
loan  closing  date.  "Ilie  loan  will  not  be 
closed  if  the  applicant  is  unable  to  meet 
loan  approval  conditions. 

(e)  Change  in  the  use  of  funds  planned 
for  refinancing.  (1)  County  Supervisors 
are  authorized  to: 

'  (i)  Transfer  funds  planned  to  be  used 
for  refinancing  specific  debts  to  other 
debts  when  there  is  a  need  to  do  so;  and 
(ii)  Transfer  funds  planned  to  be  used 
for  other  purposes  to  pay  small 
deficiencies  in  estimates  for  refinancing 
debts,  providing  there  are  sufficient 
remaining  funds  to  complete  any  land 
purchase  and  planned  development 

(2)  A  revised  docket  will  be  developed 
when: 

(i)  The  total  amount  of  debts  to  be 
refinanced  has  increased  in  such  an 
amount  that  plaimed  Ipan  purposes 
cannot  be  carried  out;  and 

(ii)  The  applicant  is  unable  to  make  up 
any  deficiencies  from  other  resources. 

(f)  Assignment  of  income  from  real 
estate  to  be  mortgaged.  Income  to  be 
received  by  the  borrower  from  royalties, 
leases,  or  other  existing  agreements 
under  which  the  value  of  the  real  estate 
security  w^ill  be  reduced  will  be  assigned 
and  disposed  of  in  accordance  with 
Subpart  A  of  Part  1965  of  this  chapter, 
including  provisions  for  written  consent 
of  any  prior  lienholder.  When  the 
County  Supervisor  deems  it  advisable, 
assignments  also  may  be  taken  on  all  or 
a  portion  of  income  to  be  derived  horn 
nondepleting  sources  such  as  income 
bom  bonus  payments  or  annual  delay 
rentals.  Such  income  will  be  assigned 
and  disposed  of  in  accordance  with 
Subpart  A  of  Part  1965  of  this  chapter. 

(1)  For  assignment  of  income.  Form 
FmHA  443-16,  "Assignment  of  Income 
from  Real  Estate  Security,"  will  be  used, 
except,  if  it  is  legally  inadequate  in  a 
State,  it  may  be  adapted  to  that  State 
with  the  approval  of  the  OGC  or  an 
authorized  State  form  may  be  used 
instead. 

'   (2)  The  County  Supervisor,  upon  the 
advice  of  the  designated  attorney, 
escrow  agent  title  insurance  company, 
or  the  OGC,  as  appropriate,  may  require 
acknowledgment  and  recordation  of  the 
assignment  Any  cost  incident  thereto 
will  be  paid  by  the  borrower. 

(3)  At  the  time  Form  FmHA  443-16  is 
executed,  appropriate  notations  will  be 
made  on  Form  FmHA  1905-1, 
"Management  System  Card — 
Individual,"  to  insure  the  proceeds,  or 
the  specified  portion  of  the  proceeds 
assigned  to  FmHA  fiom  the  transactions 
are  remitted  at  the  proper  time. 


(g)  Preparation  of  the  note.  Form 
FmHA  1940-17.  "Promissory  Note. '  will 
be  used  and  completed  in  accordance 
with  the  PMl. 

(1)  Separate  notes  will  be  prepared  for 
any  other  FmHA  locui  made 
simultaneously  with  the  SW  loan.  The 
notes  will  be  completed  as  provided  in 
the  appropriate  loan  regulation  and  FMI. 

(2)  AH  FmHA  notes  to  be  secured  by 
real  estate  can  be  described  in  the  same 
mortgage. 

(3)  When  a  loan  is  closed  in  December 
with  an  installment  due  on  the  following 
January  1.  that  installment  should  be 
collected  at  loem  closing. 

(4)  The  promissory  note  will  be  signed 
as  follows: 

(i)  Individuals.  Only  the  applicant(s) 
will  sign  the  note  as  a  borrower.  If  a  co- 
signer is  needed  (see  §  1910.3(e)  of 
Subpart  A  of  Part  1910  of  this  chapter), 
the  co-signer  will  also  sign  the  note.  Any 
other  signatures  needed  to  assure  the 
required  security  will  be  obtained  as 
provided  in  State  supplements.  Persons 
who  are  minors  or  mental  incompetents 
will  not  execute  a  promissory  note. 
Except  when  a  person  has  pledged  only 
property  as  security  for  a  loan,  the 
purpose  and  effect  of  signing  a 
promissory  note  or  other  evidence  of 
indebtedness  for  a  loan  made  or  insured 
by  FmHA  is  to  incur  individual  personal 
liability  regardless  of  any  State  law  to 
the  contrary. 

(ii)  Cooperatives  or  corporations.  The 
appropriate  authorized  officers  will 
execute  the  note  on  behalf  of  the 
cooperative  or  cooperation.  Any  other 
signatures  needed  to  assure  the  required 
security  will  be  obtained  as  provided  in 
State  supplements. 

(iii)  Partnerships  or  joint  operations. 
The  note  will  be  executed  by  the  partner 
or  joint  operator  authorized  to  sign  for 
the  entity,  and  all  partners  in  the 
partnership  or  joint  operators  in  the 
joint  operation,  as  co-signers. 

(h)  Supplementary  payment 
agreement.  Form  FmHA  440-9, 
"Supplementary  Payment  Agreement" 
should  be  used  for  each  applicant  who 
regularly  (such  as  weekly,  monthly,  or 
quarterly)  receives  substantial  income 
from  an  ol^-farm  source,  a  nonfarm 
enterprise,  or  frt)m  farming. 

(i)  Obtaining  insurance.  The  applicant 
will  be  informed  of  the  insurance 
requirements  set  forth  in  S  1943.74(d)  of 
this  subpart. 

(j)  Effective  time  of  loan  closing.  An 
SW  loan  is  considered  closed  when  the 
mortgage  is  filed  for  record. 

(k)  Distribution  of  documents  after 
loan  closing.  The  County  Supervisor 
should  review  the  forms  and  closing 
actions.  Corrective  action  should  be 
taken  when  necessary. 


(1)  Real  estate  mortgages: 

(i)  When  the  original  recorded 
mstrument  is  returned  to  the  County 
Office: 

(A)  File  the  original  in  the  County 
Office  file,  and 

(B)  Give  a  copy  to  the  borrower, 
(ii)  When  the  original  is  retained  by 

recorder 

(A)  File  a  conformed  copy  in  county 
office  file,  and 

(B)  Give  a  conformed  copy  to  the 
borrower. 

(iii)  The  County  Supervisor  will 
provide  copies  that  may  be  needed  in 
some  cases  for  interested  third  parties. 

(2)  Deeds: 

(i)  Give  the  original  to  the  borrower, 
and 
(ii)  Retain  one  copy  to  file. 

(3)  Title  insurance  policies: 

(i)  File  the  Mortgagee  title  policy  in 
the  county  office  file,  and 

(ii)  Give  the  owner's  title  policy,  if  one 
is  obtained,  to  the  borrower. 

(4)  Water  stock  certificates  or  similar 
collateral  will  be  retained  in  the  county 
office  file. 

(5)  Abstracts  of  title: 

(i)  Return  to  the  borrower,  except 
when  they  were  obtained  bom  a  third 
party  with  the  understanding  they  would 
be  returned,  the  abstracts  will  be  sent  to 
the  third  party.  A  memorandum  receipt 
will  be  obtained  when  abstracts  are 
delivered  to  the  third  party. 

(ii)  Form  FmHA  140-4,  'Transmittal  of 
Documents"  will  be  used  and  a 
receipted  copy  kept  in  the  County 
Office.  The  FMI  should  be  followed  for 
preparing  this  form. 

§§  1943J9— 1943.91    [Reserved] 

91943.92  Servicing. 

SW  loans  will  be  serviced  in 
accordance  with  Subpart  A  of  Part  1965 
of  this  chapter.  Chattel  security  for  SW 
loans  will  be  serviced  in  accordance 
with  Subpart  A  of  Part  1962  of  this 
chapter.  Bureau  of  Reclamantion  (BR) 
loans  made  during  the  period  August  19, 
1977,  through  September  30, 1977,  will  be 
serviced  in  the  same  manner  as  Soil  and 
Water  loans.  See  Exhibit  A, 
"Memorandum  of  Understanding 
Between  the  Bureau  of  Reclamation, 
Department  of  the  Interior,  and  the 
Farmers  Home  Administration, 
Department  of  Agriculture,"  for 
additional  information  on  these  loans. 

91943.93  Subsequent  SW  loans. 

A  subsequent  SW  loan  is  a  loan  made 
to  a  borrower  who  is  currently  in  debt 
for  an  SW  loan. 

(a)  A  subsequent  loan  may  be  made 
for  the  same  purposes  and  under  the 
same  conditions  as  an  initial  loan. 
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(b)  The  subsequent  loan  will  be 
processed  in  the  same  manner  as  an 
initial  loan  except  a  new  appraisal  of 
real  estate  will  be  required  only  when 
real  estate  is  taken  as  security  and  one 
or  more  of  the  following  exists: 

(1)  Subsequent  loan  funds  will  be  used 
to  piirchase  land  or  the  mortgage  will 
include  additional  land  not  presently 
covered  by  the  FmHA  real  estate    | 
mortgage.  | 

(2]  The  County  Supervisor  or  loan 
approval  official  requests  a  new  , 
appraisal  report  i 

(3)  The  latest  appraisal  report  on  the 
farm  is  over  two  years  old. 

(4)  The  physical  characteristics  of  the 
farm  have  changed  significantly. 

(5]  The  subsequent  loan  will  be  over 
$10,000. 

(6)  There  have  been  significant 
changes  in  the  market  value  of  real 
estate  in  the  area  within  the  last  two 
years. 

(c)  When  a  new  appraisal  is  not  made, 
an  employee  authorized  to  make  farm 
appraisals  will  provide  an  estimate  of 
the  value  of  the  security.  This  value  will 
be  inserted,  dated,  and  initialed  in  the 
comments  section  of  the  latest  appraisal 
report. 

(d)  A  new  real  estate  mortgage  will 
not  be  necessary  provided: 

(1)  All  the  land  which  will  serve  as 
security  for  the  loan  is  described  on  the 
present  real  estate  mortgage;  or 

(2)  The  real  estate  mortgage  has  a 
future  advance  clause  and  a  State 
supplement  provides  authority  for  using 
such  a  clause;  or 

(3)  The  required  lien  priority  is 
obtained  with  the  existing  mortgage  and 
future  advance  clause. 


§1943.94    Subordinations. 

Subordinations  in  favor  of  other 
lenders  will  be  processed  in  accordance 
with  Subpart  A  of  Part  1965  of  this 
chapter. 

§§1943.95-1943.99    [ftoMfVMl] 

§1943.100    SfatasupplenMnla. 

State  supplements  will  be  issued  as 
necessary  to  implement  this  subpart 

Subpart  C— Insured  Recreation  Loan 
Policies,  Procedures,  and 
Authorizations 

§§1943.101-1943.150    (Rwnovwland 


24.  Part  1943  is  amended  to  remove 
and  reserve  Subpart  C  (§§  1943.101 
through  1943.150). 

PART  1944— HOUSING 


25.  The  authority  citation  for  Part  1944 
continues  to  read  as  follows: 


Authmity:  42  U.S.C.  1480;  5  U5.C  301;  7 
CFR  2.23;  7  CPR  2.7a 

Subpart  A— Section  502.  Rural  Housing 
Loan  PoHdes,  Procedures,  and 
Authorizations 

26.  Section  1944.23  is  revised  to  read 
as  follows: 

§1944.23    Ijoans  to  Farm  Ownership  <F0), 
IndivtdMal  SoN  and  Water  (SW).  and 
Racraation  (RL)  borrowers. 

A  Section  502  loan  may  be  made  to  an 
FO,  SW.  or  RL  borrower  or 
simultaneously  with  an  PO  loan  and  a 
loan  from  another  lender  if  all 
conditions  of  this  subpart  are  met.  In 
these  cases,  the  borrower's  current  FO, 
SW,  or  RL  loan  may  be  reamortized  in 
accordance  with  Subpart  S  of  Part  1951 
of  this  chapter. 

PART  1945— EMERGENCY 

27.  The  authority  citation  for  Part  1945 
continues  to  read  as  follows: 

Antiiority:  7  U.S.C  1969;  7  U.S.C.  301;  7  CFR 
2.23;  7  CFR  2.70. 

Sut>part  C— Economic  Emergency 
Loans 

28.  Section  1945.119  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§1945.119    ConsolidatkMv  rescheduing, 
reamortizatton  and  defenaL 

(a)  Genera/  requirements.  When  the 
loan  approval  official  determines  that 
consolidation,  rescheduling, 
reamortization,  or  deferral  will  assist  in 
the  orderly  collection  of  the  EE  loan  and 
any  existing  EE  loans,  the  loan  approval 
official  may  take  such  action  in 
accordance  with  Subpart  S  of  Part  1951 
of  this  chapter. 

29.  Section  1945.149  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§1945.149    Additional  loans. 


(b)  All  outstanding  notes  may  be 
consolidatad  for  EE  loans  for  operating 
purposes  in  accordance  with  Subpart  S 
of  Part  1951  of  this  chapter. 

Subpart  D— Emergency  Loan  Policies, 
Procedures  and  Authorizations 

30.  Section  1945.154  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

§1945.154    Definitions  and  abbf«via«ons. 

(a)  •  •  • 

(4)  Borrower.  When  a  loan  is  made  to 
an  individual,  the  individual  is  the 
borrower.  When  a  loan  is  made  to  an 


entity,  the  cooperative,  corporation, 
partnership  or  joint  operation  is  the 
borrower. 

*  •        •        *       •      < 

31.  Section  1945.168  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§1M5.1M    Rstessndtenns. 

*  »        •        •        • 

(c)  Consolidation,  rescheduling  and 
reamortization.  When  the  loan  approval 
ofUcial  determines  that  consolidation, 
rescheduling,  or  reamortization  will 
assist  in  the  orderiy  collection  of  an  EM 
loan,  the  loan  approval  official  may  take 
such  action  in  accordance  with  Subpart 
S  of  Part  1951  of  this  chapter. 

32.  Section  1945.169  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§1945.169    Security  rsqulrwnents. 

*  ♦        •        •        • 

(a)  •  *  • 

(3)  When  insured  and  guaranteed 
loans  are  involved  with  the  same 
borrower,  there  must  be  separate 
security  for  each  of  the  insured  and 
guaranteed  loans  only  when  the  amoimt 
of  loans  exceeds  the  total  value  of  the 
collateral.  Di^erent  lien  positions  on 
real  estate  are  considered  separate 
collateral. 


PART  1951— SERVICINQ  AND 
COLLECTIONS 

33.  The  authority  citation  for  Part  1951 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1969;  42  U.S.C  1400;  5 
U.S.C.  301;  7  CFR  2.23;  7  CFR  2.70. 

Subpart  A— Account  Servicing  Policies 

34.  Section  1951.7  is  amended  by 
removing  paragraph  (f).  redesignating 
paragraphs  (g)  and  (h)  as  (f)  and  (g)  and 
revising  paragraph  (d)(1)  to  read  as 
follows: 

§  1951.7    Accounts  of  borrowers. 

•  •        •        •        • 

(d)  •  •  * 

(1)  When  a  Farmer  Program  borrower 
fails  to  make  a  pajrment  as  agreed  the 
County  Supervisor  will  notify  the 
borrower  in  accordance  with  Subpart  S 
of  Part  1951  of  this  chapter. 

•  •        •        •        • 

35.  Section  1951.8  is  amended  by 
revising  paragraph  (aj  to  read  as 
follows; 

§  195U   Types  of  payments. 

(a)  Regular  payments.  Regular 
payments  are  all  payments  other  than 


extra  payments  and  refunds.  Usually, 
regular  payments  are  derived  from  farm 
income,  as  defined  §  1962.4(j)  of  Subpart 
A  of  Part  1962  of  this  chapter.  Regular 
payments  also  include  payments 
derived  from  sources  such  as 
Agricultural  Stabilization  and 
Conservation  Service  payments  (other 
than  those  referred  to  in  paragraph  (b) 
of  this  section),  off-farm  income, 
inheritances,  life  insurance,  mineral 
loyalties  and  income  from  mineral 
leases  (see  §  1965.17(d)  of  Subpart  A  of 
Part  1965  of  this  chapter),  including 
income  from  leases  or  bonuses.  Regular 
payments  in  the  case  of  a  Section  502 
RH  loan  to  an  applicant  involved  in  a 
mutual  self-help  project  will  include 
loan  funds  advanced  for  the  payment  of 
any  part  of  the  first  and  second 
installments.  All  payments  to  the  lock 
box  facility(s)  by  direct  payment 
borrowers  are  considered  regular 
payments. 

36.  Section  1951.9  is  amended  by 
revising  the  introductory  paragraph  to 
read  as  follows: 

S  1951.9  Distribution  of  psyments  when  a 
borrower  owes  more  than  one  type  of  FHA 
loaa 

"Distribution"  means  dividing  a 
payment  into  parts  according  to  the 
rules  set  out  in  this  section.  This  section 
only  applies  after  the  County  Supervisor 
determines  the  amount  of  proceeds  that 
will  be  released  for  other  purposes  in 
accordance  with  the  annual  plan  (Form 
FmHA  431-2.  "Farm  and  Home  Plan") 
and  Form  FmHA  1962-1,  "Agreement  for 
the  Use  of  Proceeds/Release  of  Chattel 
Secxirity." 

37.  Section  1951.10  is  amended  by 
revising  the  introductory  paragraph  to 
read  as  follows: 

§1951.10   Application  Of  payments  on 
production-type  lean  accounts. 

Employees  receiving  payments  on  OL, 
EO,  SW  codes  "24,"  EM  for  Subtitle  B 
purposes,  EE  operating-type,  and  other 
production-type  loan  accounts  will 
select  in  accordance  with  the  provisions 
of  this  section,  the  account(s)  to  which 
such  payment  will  be  appUed.  All 
payments  on  OL  and  EM  loans 
approved  on  or  before  December  31. 
1971.  will  be  credited  by  the  Finance 
Office  first  to  unpaid  billed  interest  and 
then  to  principal.  All  payments  on  all 
other  loans  including  OL  and  EM  loans 
approved  after  December  31, 1971,  will 
be  credited  first  to  a  portion  of  interest 
which  accrues  during  the  deferral  period 
and  then  to  interest  accrued  to  the  date 


of  the  payment  and  then  to  principal,  in 
accordance  with  the  terms  of  the  note. 
This  section  only  applies  after  the 
County  Supervisor  determines  the 
amount  of  proceeds  that  will  be  released 
for  other  purposes  in  accordance  with 
the  annual  plan  (Form  FmHA  431-2]  and 
Form  FmHA  1962-1,  "Agreement  for  the 
Use  of  Proceeds/Release  of  Chattel 
Security." 

38.  Section  1951.25  is  amended  by 
revising  paragraph  fb)(5)  to  read  as 
follows: 

§1951.25    Review  of  limited  resource  FO 
and  OL  loans. 

«        «        *        «        « 

(b)  •  •  * 

(5)  Borrowers  who  have  received  a 
deferral  under  Subpart  S  of  this  part  will 
not  have  the  interest  rate  increased  on 
their  limited  resource  loans  during  the 
deferral  period. 


§§1951.33-1951.49    [Removed  and 


39.  Sections  1951.33  through  1951.49 
have  been  removed  and  reserved. 

Subpart  A— {Amended] 

40.  In  Part  1951,  Subpart  A  is  amended 
by  removing  the  exhibit  titles  for 
Exhibits  C-1  through  G. 

Subpart  G— Borrower  Supervision, 
Servicing  and  Collection  of  Single 
Family  Housing  Loan  Accounts 

41.  Section  1951.314  is  amended  by 
revising  paragraph  (a)(8)  to  read  as 
follows: 


§  1951.314 


(a)* 


Reamortizations. 

•        *        • 


(8)  When  a  decision  has  been  made 
under  Subpart  S  of  this  part  to 
reamortize,  reschedule  or  consoUdate 
the  farmer  program  loans  of  a  borrower 
who  also  has  an  RH  loan. 


Subpart  L— Servicing  Cases  Where 
Unauthorized  Loans  or  Other  Financial 
Assistance  Was  Received— Farmer 


42.  Section  1951.558  is  amended  by 
revising  paragraphs  (c)(l](ii)  and 
(c)(l)(iii)  to  read  as  follows: 

§1951.559    Decision  on  servicing  actions. 

(c)  *  •  * 
(1)  •  *  ' 


(ii)  If  the  borrower  wants  to 
voluntarily  convey,  the  County 
Supervisor  will  follow  the  directions  in 
§  1955.10  or  S  1955.20  as  applicable,  of 
Subpart  A  of  Part  1955  of  this  chapter, 
except  the  borrower  will  not  be  sent 
Exhibit  A  and  Attachments  1  and  2  of 
Subpart  S  of  Part  1951  of  this  chapter. 

(iii)  If  the  borrower  does  not  appeal, 
does  not  repay  the  unauthorized 
assistance  in  full,  does  not  voluntarily 
convey,  voluntarily  sell  or  refinance  the 
entire  FmHA  debt  the  borrower's 
account  will  be  accelerated  and  there 
will  be  no  appeal  of  this  action.  The 
County  Supervisor  and  District  Director 
will  follow  the  directions  in  S  1955.15  of 
Subpart  A  of  Part  1955  of  this  chapter, 
except  the  borrower  will  not  be  sent 
Exhibit  A  and  Attachments  1  and  2  of 
Subpart  S  of  Part  1951  of  this  chapter 

*  •  *  •  « 

43.  Subpart  S  of  Part  1951,  consisting 
of  §§  1951.901  through  1951.950,  with 
exhibits  are  added  to  read  as  follows: 

Subpart  S— Farmer  Program  Account 
Servicing  Policies 

Sec. 

1951.901  Purpose. 

1951.902  Policy. 

1951.903  Authorities  and  responsibilities. 
1951.904-1951.905    (Reserved). 
1951.908    Definitions. 

1951.907  Notice  of  loan  service  programs. 

1951.908  Processing  primary  loan  service 
program  requests. 

1951.909  Eligibility. 

1951.910  Primary  loan  servicing  programs — 
additional  requirements. 

1951.911  Processing  write-down  requests. 

1951.912  Mediation. 

1951.913  (Reserved) 

1951.914  Servicing  approved  primary  loan 
service  programs. 

1951.915  [Reserved] 

1951.916  Exception  authority. 
1951.917-1951.949  [Reserved] 
1951.950    OMB  control  number. 

Exhibit  A — Notice  of  Availability  of  Loan 
Service  Programs  for  Delinquent  Farmer 
Program  Borrowers 

Exhibit  B — ^Noncash  Credit  for  Farmer 
Program  Loans  When  Establishing  Recapture 
Receivable 

Exhibit  C— Equity  Recapture  Agreement 

Exhibit  D — Shared  Appreciation  Agreement 

Exhibit  E — Notification  of  Request  for 
Mediation  or  Meeting  of  Creditors 

Exhibit  P— Notification  of  Offer  to 
Restructure  [)ebt 

Exhibit  G — Deferral,  Reamortization  and 
Reclassification  of  Distressed  Farmer 
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Program  (FP)  Loans  for  Softwood  llniber 
Production  (ST)  Loans 

Exhibit  H — Primary  Loan  Service  {Programs 
(Farm  Debt  Restructure  and  Conaervatioa 
Set-Aside  Easements) 

Exhibit  I — Fanner  Programs  Dwelling 
Retention 

Exhibit } — Fanner  Programs  Leaseback/ 
Buyback  i 

Subpart  S— Farmer  Programs  Account 
Servicing  Policies 


S1951J01    PyrpoM. 

This  subpart  describes  the  policies 
and  procedures  that  Farmers  Home 
Administration  (FmHA)  will  use  in 
servicing  most  Farmer  Program  loans. 
The  loans  include  Operating  Loan  (OL), 
Farm  Ownership  Loan  (FO),  Soil  and 
Water  Loan  (SW).  Softwood  Timber 
Loan  [ST).  Emergency  Loan  (EM). 
Economic  Emergency  Loan  (EE),  Special 
Livestock  Loan  (SL),  Economic 
Opportunity  Loan  (EO),  Recreation  Loan 
(RL)  and  Rural  Housing  Loan  for  farm 
service  buildings  (RHF)  accoimts.  Cases 
involving  unauthorized  assistance  will 
be  serviced  as  described  in  Subparts  L 
and  N  of  this  part.  Cases  involving 
graduation  of  borrowers  to  other  sources 
of  credit  will  be  serviced  as  described  in 
Subpart  F  of  this  part  Subpart  S  does 
not  apply  to  Farmer  Program  Non- 
Program  (NP)  loans.  Examples  of  loan 
servicing  actions  that  FmHA  may  take 
are:  consolidaticm.  rescheduling  and/or 
reamortization,  deferral  of  principal  and 
interest  payments,  reducing  interest  rate 
on  the  loan,  write-down  of  debt,  or  a 
combination  of  these  actions.  Exhibit  A 
provides  the  notice  of  availability  of 
Primary  and  Preservation  Loan  Service 
programs  for  delinquent  Farmer  Program 
borrowers.  Exhibit  B  provides  a  noncash 
credit  for  Farmer  Program  loan(s)  when 
establishing  recapture  of  debt  written 
down.  Attachment  1  of  Exhibit  A  is  the 
summary  of  Primary  and  Preservation 
Loan  Service  programs.  Attachments  2 
through  8  are  the  various  notices  and 
response  forms  borrowers  will  use  after 
the  initial  notice  is  sent.  Exhibit  C 
provides  for  an  equity  recapture 
agreement  Exhibit  D  provides  for  a 
shared  appreciation  agreement  when 
debt  is  written  down.  Exhibit  E  provides 
for  notification  of  creditors  of  a  meeting 
to  adjust  the  borrower's  debt  Exhibit  F 
provides  notification  to  the  borrower 
that  FmHA  is  offering  to  restructure. 
Exhibit  G  provides  policies  and 
procedures  for  a  deferral,  reamortization 
and  reclassi^cation  of  distressed  Farmer 
Programs  (FP)  loan  for  Softwood  Timber 
production  (ST)  loans  under  this 
subpart.  Exhibit  H  provides  policies  and 
procedures  for  a  Primary  Loan  Service 


(Farm  Debt  Restructure  and 
Conservation  Set- Aside  Easement) 
under  this  subpart.  Exhibit  I  provides 
policies  and  procedures  for  a 
Homestead  Retention  Program  and 
Exhibit  J  provides  poUcies  and 
procedures  for  a  Farmer  Program 
Leaseback/Buyback  program. 

91951J02    Policy. 

Any  farmer  program  borrower  may 
request  primary  or  preservation  loan 
servicing  programs  described  in  Subpart 
S  at  any  time.  Borrowers  must  be  unable 
to  pay  their  debt  as  scheduled  before 
FniHA  will  use  primary  or  preservation 
loan  servicing  programs.  The  Coimty 
Supervisor  will  use  an  FmHA  approved 
computer  program  to  assist  in  finding 
and  documenting  the  loan  servicing 
programs  that  will  provide  the  best  net 
recovery  to  the  Government  and  keep 
the  farmer  on  the  farm.  Servicing  is  a 
continuing  process  not  a  single  event.  It 
begins  the  day  a  farmer  comes  into  the 
FmHA  supervised  credit  program. 
Servicing  has  two  objectives:  To  help 
the  farmers  manage  credit  so  they  can 
return  to  private  sector  credit  sources, 
and  to  minimize  costs  to  the 
Government  of  providing  supervised 
credit.  Borrower  accounts  must  be 
managed  with  an  overall  objective  of 
avoiding  losses  to  the  Government  while 
at  the  same  time,  keeping  the  farmer  in 
business.  These  tools  are  rescheduling 
and/or  reamortization,  lower  interest 
rates,  deferments  and  write-down  of 
debt.  To  establish  an  effective  servicing 
policy,  it  is  necessary  to  look  at  a 
borrower's  current  loan  with  FmHA. 
This  can  be  called  Phase  I.  Our  servicing 
objective  is  to  keep  the  borrower  in 
business,  paying  at  regular  rates  and  on 
regular  terms.  The  servicing  tool 
available  to  us  to  keep  a  borrower  in 
Phase  I  is  rescheduling  and/or 
reamortization.  These  tools  must  be 
used  before  an  accoimt  gets  behind 
schedule.  When  it  becomes  evident  that 
we  cannot  keep  a  borrower  in  business, 
paying  regular  rates  and  after  having 
extended  terms  to  the  maximum  extent 
allowable,  the  borrower  moves  into 
Riase  II  where  we  have  more  debt 
management  tools  available.  These 
additional  tools  are  lower  interest  rates 
and  deferrals.  The  objective  is  still  the 
same,  avoid  losses  to  the  Government 
and  keep  the  borrower  farming. 
Depending  upon  the  reasons  the 
borrower  entered  Phase  11,  it  is 
reasonable  to  expect,  with  proper 
servicing,  recovery  and  return  to  Phase 
I.  However,  some  borrowers  may  stay  in 
Phase  II  as  long  as  they  are  indebted  to 
FmHA.  When  it  becomes  impossible  to 
keep  an  account  from  being  delinquent 
and  such  delinquency  exists  for  180 


days,  the  borrower  enters  Phase  IIL  The 
borrower  receives  notice  of  Availability 
of  Loan  Service  Progranu  for  Delinquent 
Farmer  Program  Bomwers.  This  phase 
begins  the  complicated  process  of 
determining  the  best  net  recovery  for  the 
Government  while  trying  to  keep  the 
farmer  on  the  farm.  Our  servicing  tools 
are  now  ejqnnded  to  include  write- 
down of  a  bmrower's  debt  The 
procedure,  at  this  point  requires  an 
appraisal  of  all  collateral  and  a  sound 
and  accurate  mathematical  calculation 
to  determine  whether  or  not  the  best  net 
recovery  to  the  Government  exists  in 
write-down  of  debt  and  continuation  of 
the  farming  operation,  or  in  liquidation 
of  the  collateral  securing  the  FmHA 
debt.  The  debt  must  be  written  down  to 
a  level  at  which  a  feasible  plan  can  be 
developed.  The  write-down  can  go  down 
to  an  amount  that  will  provide  a  return 
to  the  Government  equal  to  net  recovery 
from  an  involuntary  liquidation.  We  will 
continue  with  the  borrower  if  net 
recovery  from  loan  payments  on  the 
debt  after  write-down  equals  or  exceeds 
net  recovery  from  liquidation.  Every 
effort  must  be  made  to  keep  the  farmer 
in  business,  using  mediation  if  necessary 
and  available,  in  an  attempt  to  get  other  , 
creditors  to  restructure  their  debt  if  that 
is  what  is  needed  to  develop  a  feasible 
plan.  When  we  make  a  decision  on  the 
borrower's  loan  servicing  request  or 
before  we  accelerate  the  loan  account 
the  borrower  must  be  notified  of  the 
adverse  decision  and  the  opportunity  to 
appeal.  When  a  borrower's  debts  cannot 
be  restructured  and  liquidation  is 
required,  we  can  consider  the  borrower 
in  Phase  IV.  The  borrower  still  has  a 
number  of  opportunities  to  continue  to 
farm.  The  first  is  the  right  to  purchase 
the  collateral  securing  the  FmHA  debt  at 
net  recovery  value.  Both  before  and 
after  acceleration  the  borrower  can 
settle  the  debt  by  conveying  the 
property,  either  by  sale  to  another 
farmer  or  voluntary  conveyance  to 
FmHA.  or  through  foreclosure.  If  FmHA 
takes  the  property  into  inventory,  the 
fanner  is  now  in  I%ase  V  and  has  the 
opportunity  to  use  the  preservation 
service  programs  and  reacquire  the 
property  and  continue  farming  under  the 
leaseback/buyback  program.  The 
fanner  may  elect  to  use  the  homestead 
retention  program  rather  than 
leaseback/buyback.  In  summary,  the 
loan  servicing  policy  is  this: 

(a)  Use  rescheduling  and/or 

-  reamortization  at  regular  interest  rates 
to  keep  a  borrower  in  Phase  I  if  at  all 
possible.  If  that  is  not  possible,  go  to 
Phase  n. 

(b)  In  Phase  11,  use  rescheduling  and/ 
or  reamortization  at  lower  interest  rates 


and  use  deferral  (including  softwood 
timber  loans  and  conservation  easement 
set-aside]  if  necessary  to  keep  a 
borrower  from  becoming  delinquent 
When  a  borrower  is  180  days 
delinquent  send  the  borrower  Exhibit  A 
with  Attachments  1  and  2  of  this  subpart. 

(c)  In  Phase  III.  you  calculate  whe&er 
or  not  the  best  net  recovery  to  the 
Government  is  from  keeping  the  farmer 
on  the  farm  or  through  Uquidation.  At 
this  point  the  borrower  is  considered 
for  a  debt  writedown.  This  process  will 
include  mediation  if  an  approved  State 
mediatiim  {HOgram  is  available  or  an 
effort  by  PmHA  to  get  undei^secured 
creditors  together  when  other  creditor's 
debt  is  the  reason  a  feasible  plan  cannot 
be  developed.  If  a  feasible  plan  cannot 
be  developed,  the  borrower  has  the 
opportunity  to  purchase  the  property  at 
the  net  recovery  value. 

(d)  When  all  or  any  combination  of 
tkese  servicing  tools  show  that  the  best 
net  recovery  to  the  Government  is  from 
keeping  the  farmer  on  the  farm,  the 
debts  will  be  restructured. 

(e)  When  all  or  any  combination  of 
these  servicing  tools  have  been  fully  and 
carefully  ccmsidered  and.it  is 
determined  that  the  best  net  recovery  to 
the  Government  is  in  liquidation,  the 
borrower  will  move  into  Phase  IV  which 
is  the  liquidation  process.  Before 
acceleration,  the  borrower  will  have  the 
opportunity  to  appeal  all  FmHA  adverse 
decisions. 

(f)  Both  before  and  after  acceleration, 
the  debt  may  be  settled  by  conveyance 
of  the  property  to  another  farmer  or  to 
FmHA  or.  by  foreclosure.  The  normal 
debt  settlement  procedures  will  be 
followed. 

(g)  After  liquidation,  the  borrower 
moves  into  Phase  V.  The  last  phase  of 
their  loan  with  FmHA  is  when  the 
property  securing  their  loans  passes  into 
our  inventory.  In  this  phase,  we  must 
offer  the  preservation  loan  service 
programs.  Once  again,  we  must  try  to 
keep  the  farmer  on  the  farm.  This  will  be 
done  with  the  leaseback/buyback 
program  for  the  farm  or  through  the 
homestead  retention  program  for  the 
home  and  10  acres.  In  either  situation, 
the  former  bonower  must  meet  the 
eligibility  requirements  which  are  set 
forth  in  die  regulations. 

91951.903   Authorities  and 
rssponsiblMies. 

(a)  Responsibilities.  County 
Supervisors  will  make  full  use  of  the 
County  Office  Management  System  to 
track  and  manage  the  Farmer  Program 
primary  and  preservation  loan  servicing 
programs. 

(b)  Authorities.  All  loan  servicing 
decisions  will  be  made  by  the  County 


Supervisor  except  write-down  of  a 
borrower's  debt  and  certain 
rescheduling  and  reamortization  actions. 
The  State  Directors  only  are  authorized 
to  write-down  a  borrower's  debt 
Requests  for  authority  to  write-down  a 
borrowers'  debts  will  be  processed  in 
accordance  with  {  1951i)ll(c)(l)  of  this 
subpart.  FmHA  County  Supervisors  are 
authorized  to  consolidate  and 
reschedule  loans  one  time.  If  subsequent 
reschedulings  are  necessary  the 
reschedulings  must  be  approved  at  the 
next  higher  level  of  FtaiHA  supervision. 
The  approval  official  on  subsequent 
reschedulings  will  only  approve  the 
rescheduling  if  the  borrower  is  making 
all  interest  payments  and  is  reducing  the 
principal  as  much  as  possible.  FmHA 
County  Supervisors  are  authorized  to 
reamortize  loans  and  debts  owed  under 
assumption  agreements  one  time.  If 
subsequent  reamortizations  become 
necessary,  the  reamortization  must  be 
approved  at  the  next  higher  level  of 
FmHA  supervision.  The  approval  official 
of  the  subsequent  reamortization  will 
only  approve  the  reamortization  if  the 
borrower  has  been  making  all  interest 
payments  and  is  reducing  the  principal 
as  much  as  possible. 

991951.904-1951^05    [Reserved] 

91951.906    DefMtions. 

As  used  in  this  subpart,  the  following 
definitions  apply: 

Borrower.  An  individual  or  entity 
which  has  outstanding  obligations  to  the 
Farmers  Home  Administration  (FmHA) 
under  any  Farmer  Program  loans, 
without  regard  to  whether  the  loan  has 
been  accelerated,  but  does  not  include 
any  such  debtor  all  of  whose  loans  and 
accounts  have  been  foreclosed  or 
liquidated,  voluntarily  or  otherwise. 

Delinquent  borrower.  A  borrower  who 
has  a  payment  due  on  a  loan  which  is 
unpaid  for  30  or  more  calendar  days. 

Farm  plan.  Form  FmHA  431-2,  "Farm 
and  Home  Plan,"  or  other  plans  or 
documents  acceptable  to  FmHA  that 
will  acctvately  reflect  the  production 
and  financial  management  of  the 
fanning  operation  for  one  production 
cycle. 

Feasible  plan.  A  feasible  plan  is  a 
plan  that  must  indicate  that  the 
anticipated  fann  and  non-faim  cash 
income  equals  or  exceeds  all  the 
anticipated  cash  outflow  for  a  planned 
period.  A  feasible  plan  must  show  that  a 
borrower  will  be  able  to: 

(a)  Pay  all  operating  expenses  and  all 
taxes  which  are  due  during  the 
projected  farm  production  cycle. 

(b)  Meet  scheduled  payments  on  all 
open  accounts  and  on  all  other  debts 


some  of  which  may  include  delinquent 
taxes. 

(c)  Provide  a  5  percent  reserve  that 
will  allow  for  risk  and  uncertainties 
associated  with  the  farming  operation. 

(d)  Provide  an  average  standard  of 
living  for  the  family  members  of  an 
individual  borrower  or  a  wage  for  an 
average  standard  of  living  for  the  farm 
operator  in  the  case  of  a  cooperative, 
corporation,  partnership,  or  joint 
operation  borrower.  Family  members 
include  the  individual  borrower  or  farm 
operator  in  the  case  of  an  entity,  and  the 
dependent  members  of  the  family  which 
reside  in  the  same  household.  The  State 
Director  will  consult  with  the  State  Land 
Grant  College  including  1690  Land  Grant 
College  or  State  Agricultural  College  to 
establish  average  family  living  expenses 
for  farm  families  with  adjustment 
factors  for  family  size.  The  State 
Director  will  establish,  either  on  a  State- 
wide basis  or  regional  basis,  a  State 
supplement  to  be  issued  annually  to 
comply  with  the  farm  planning  season 
outlining  acceptable  family  living 
expenses.  Those  applicants  who 
indicate  their  Uving  expenses  are  in 
excess  or  significantly  below  this 
established  level  must  provide 
justification  which  %vill  be  documented 
in  the  running  record.  The  State-wide  or 
regional  figures  are  advisory  only.  They 
are  not  intended  to  be  a  basis  for  a 
claim  of  entitlement  that  FmHA  must 
release  the  amount  established  on  an 
annual  basis  from  crop  proceeds  on 
which  it  has  a  lien. 

Foreclosed.  The  completed  act  of 
selling  security  either  under  the  "power 
of  sale"  in  the  security  instrument  or 
through  court  proceedings. 

Liquidated.  The  completed  act  of 
voluntarily  selling  security  property  to 
end  the  loan  when  further  assistance 
will  not  be  given,  or  involuntarily  as  the 
result  of  a  completed  civil  suit  against  a 
borrower  to  recover  collateral  or  against 
third  parties  to  recover  collateral  or  its 
value  or  recovered  amounts  owed  to 
FmHA;  or  claims  filed  in  bankruptcy  or 
similar  proceedings  or  in  probate  or 
administrative  proceedings  to  satisfy  the 
loan. 

Loan  service  program.  Loan  service 
program  means  a  primary  loan  service 
program  or  a  preservation  loan  service 
program  for  farmer  program  borrowers. 

Nonprogram  loan  (NP).  A  NP  loan 
results  when  loan(s)  are  made  to 
ineligible  applicants  and/or  to 
transferees  in  connection  with  loan 
assumptions  and  sale  of  inventory 
properties. 

Preservation  loan  service  program. 
Preservation  loan  service  program 
means: 


18456 


Federal  Register  /  Vol.  53,  No!  99  /  Monday,  May  23,  1988  /  Proposed  Rules 


Federal  Register  /  Vol.  53,  No.  99  /  Monday.  May  23,  1988  /  Proposed  Rules 18457 


(a)  Homestead  retention  as  described 
in  Exhibit  I  of  this  subpart,  and 

(b)  A  leaseback  or  buyback  of 
farmland  as  described  in  Exhibit  ]  of 
this  subpart.  j 

Primary  loan  service  program. 
Primary  loan  service  program  means: 

(a)  Loan  consolidation,  rescheduling, 
or  reamortization: 

(b)  Interest  rate  reduction,  including 
use  of  the  limited  resource  program: 

(c)  Loan  restructuring,  including  I 
deferral,  set-aside,  or  writing  down  of 
the  principal  or  accumulated  interest 
charges,  or  both,  of  the  loan;  or 

(d)  Any  combination  of  actions  listed 
in  subparagraphs  (d)(1),  (2),  and  (3)  of 
this  section. 

(1)  Consolidate.  Consolidate  means  to 
combine  and  reschedule  the  rates  and 
terms  of  two  or  more  of  the  same  type  of 
OL  or  EO  loans,  EE  operating-type  loans 
or  EM  loans. 

(2)  Deferral.  Deferral  is  an  approved 
delay  in  making  regularly  scheduled 
payments. 

(3)  Limited  Resource  Program.  The 
limited  resource  program  is  a  reduction 
of  interest  rates  for  both  operating  loans 
(OL)  and  farm  ownership  (FO). 

(4)  Reamortization.  Reamortization 
means  to  rearrange  the  installment 
payments  of  a  real  estate  loan  and  may 
include  changing  the  interest  rate  and 
terms  of  the  loan  made  for  Subtitle  A 
purposes. 

(5)  Rescheduled.  Reschedule  means  to 
rewrite  the  rates  and/or  terms  of  OL,  SL, 
EO  loans,  EE  operating-type  loans  or  EM 
loans  made  for  Subtitle  B  purposes. 

(6)  Write-down.  For  purposes  of  this 
part,  write-down  is  reducing  a 
borrower's  debt  in  an  amount  that  will 
result  in  a  feasible  plan  of  operation. 
Such  write-down  will  not  cause  the 
borrower's  debt  to  be  reduced  to  an 
amount  less  than  net  recovery  value  of 
an  involuntary  liquidation. 

§1951J07    NotkMOfLoanSarvIc* 


(a)  Notification  of  Farmer  Program 
borrowers  whose  FmHA  loan  accounts 
were  accelerated  between  November  1, 
1985.  and  May  7, 1987,  who  requested 
debt  restructure  and  the  release  of 
normal  farm  income.  Farmer  program 
borrowers  who  request  debt  restructure 
and  the  release  of  normal  farm  income 
resulting  from  an  FmHA  notice  of  such 
loan  servicing  options  will  be  sent 
Exhibit  A  with  Attachments  1  and  2. 
Exhibit  A  with  Attachment  1  and  2  will 
be  sent  by  certified  mail,  return  receipt 
requested.  Exhibit  A  with  Attachments  1 
and  2  will  be  sent  to  the  borrower's 
attorney  if  the  borrower  has  filed 
bankruptcy.  Borrowers  accelerated 
between  this  period  who  did  not  request 


release  of  normal  farm  income  must  also 
be  sent  these  notices. 

(b)  Notification  of  Farmer  Program 
borrowers  whose  FmHA  loan  accounts 
were  accelerated  between  November  1, 
1985,  and  May  7, 1987,  who  did  not 
request  debt  restructure.  Fanner 
program  borrowers  who  did  not  request 
debt  restructure  within  45  days  after 
receiving  an  FmHA  notice  of  such 
servicing  options  will  be  provided 
Attachments  3  and  4,  "Notice  of  Intent 
to  Continue  With  Acceleration  of  Your 
Farmers  Home  Administration  Account 
and  Notice  of  your  Rights,"  of  Exhibit  A 
by  certified  mail,  return  receipt 
requested.  Attachments  3A  and  4  of 
Exhibit  A  will  be  sent  to  the  borrower's 
attorney  if  the  borrower  has  filed 
bankruptcy.  If  the  entire  payment  is  not 
received  within  30  days  or  a  voluntary 
conveyance  is  not  requested,  the 
account  will  be  liquidated  in  accordance 
with  S  1955.15(e)  of  Subpart  A  of  Part 
1955  of  this  chapter. 

(c)  Notification  of  Farmer  Program 
borrowers  whose  FmHA  loan  accounts 
were  accelerated  before  November  1, 
1985,  who  have  not  been  foreclosed  or 
liquidated.  Farmer  program  borrowers 
whose  FmHA  loan  accounts  were 
accelerated  before  November  1, 1985,  but 
not  foreclosed  or  liquidated  will  be 
provided  with  Exhibit  A  and 
Attachments  1  and  2  of  Exhibit  A  by 
certified  mail,  return  receipt  requested. 
If  these  borrowers  do  not  request 
servicing  within  45  days,  they  will  be 
sent  Attachments  3  and  4  of  Exhibit  A 
by  certified  mail,  return  receipt 
requested.  If  the  entire  payment  is  not 
received  within  30  days  or  a  voluntary 
conveyance  is  not  requested,  the 
account  will  be  liquidated  in  accordance 
with  S  1955.15(e)  of  Subpart  A  of  Part 
1955  of  this  chapter.  Attachments  3A 
and  4  of  Exhibit  A  will  be  sent  to  the 
borrower's  attorney  if  the  borrower  has 
filed  bankruptcy. 

(d)  Notification  of  Borrowers  less 
than  180  days  delinquent  The  County 
Supervisors  will  contact  a  delinquent 
farmer  program  borrower  within  30  days 
after  the  borrower's  account  becomes 
delinquent  and  schedule  a  meeting 
within  10  days  to  develop  a  plan  to 
correct  the  delinquency.  A  record  of  this 
contract  will  be  placed  in  the  borrower's 
loan  file.  If  the  borrower  cannot  develop 
a  plan  using  all  of  the  borrower's 
financial  resources  which  would 
eliminate  the  delinquency  within  60 
days,  the  County  Supervisor  will  use  the 
FmHA  approved  computer  program. 
Debt  Loan  Restructuring  System 
(DALRS)  to  consider  the  primary  loan 
service  program  authorized  by 

§  1951.910  (a)  through  (e)  of  this  subpart 
in  accordance  with  the  order  of 


processing  established  by  S  1951.902  (a) 
and  (b)  of  this  subpart  If  the  borrower 
requests  loan  servicing  at  this  time,  the 
County  Supervisor  should  give  the 
borrower  Attachment  1  (only)  of  Exhibit 
A  of  this  subpart  The  County  Office 
case  file  will  be  documented  to  provide 
a  record  that  the  borrower  was  provided 
a  copy  of  Attachment  1  of  Exhibit  A  of 
this  subpart 

(e)  Notification  of  Borrowers  180  days 
delinquent  Farmer  Program  borrowers 
who  are  180  days  delinquent  and  in 
financial  distress  which  exists  because 
a  borrower  cannot  develop  a  feasible 
plan  by  using  rescheduling, 
reamortization,  limited  resource  rates  or 
deferral  at  maximum  terms,  will  be  sent 
Exhibit  A  with  Attachments  1  and  2, 
"Notice  of  the  Availability  of  Loan 
Service  Programs,"  by  certified  mail. 
return  receipt  requested.  Borrowers  who 
are  180  days  delinquent  and  have  also 
violated  their  loan  agreements  with 
FmHA  will  also  be  sent  this  notice 
imless  a  prior  lienholder  or  junior 
lienholder  is  foreclosing.  These  cases 
should  be  handled  in  accordance  with 
paragraph  (f)  of  the  section.  Exhibit  A. 
with  Attachments  1  and  2,  will  be  sent 
to  the  borrower's  attorney  if  the 
borrower  has  filed  bankruptcy.  In 
addition  to  the  requirements  set  forth 
above,  FmHA  County  Supervisors  will 
provide  Exhibit  A  with  Attachments  1 
and  2  of  this  subpart  to  all  Farmer 
Program  borrowers: 

(1)  At  the  time  an  application  is  made 
for  participation  in  a  FmHA  loan  service 
program,  unless  such  application  is  the 
result  of  the  notice  provided  to  the 
borrower  in  accordance  with  this 
section. 

(2)  On  written  request  of  any  Farmer 
Pro^^mi  borrower,  whether  delinquent 
or  not  and 

(3)  Before  the  earliest  oh 

(i)  Initiating  any  FmHA  liquidation 
action, 

(ii)  Requesting  a  volimtary 
conveyance  of  security  property  to 
FmHA,  or  requesting  tiiat  the  borrower 
sell  security  property, 

(iii)  Accelerating  payments  on  the 
loan, 

(iv)  Repossessing  the  borrower's 
property, 

(v)  Foreclosing  on  property,  or 

(vi)  Taking  any  other  collection 
action. 

(f)  Notification  of  Borrowers  in  Non- 
Monetary  Default  or  for  delinquent 
borrowers  when  a  prior  or  junior 
lienholder  is  foreclosing.  Farmer 
Program  borrowers  who  are  in  non- 
monetary default  will  be  sent 
Attachments  1, 5  and  6  of  Exhibit  A.  If 
any  problems  are  encountered,  OGC 


may  be  contacted  for  advice.  If  a  case  is 
in  the  hands  of  the  U.S.  Attorney,  no 
loan  servicing  action  will  be  taken 
without  the  U.S.  Attorney's  concurrence 
as  set  forth  in  §  1962.40  of  Subpart  A  of 
Part  1962  or  %  1965.26  of  Subpart  A  of 
Part  1965  of  this  chapter,  as  appropriate. 
Attachments  1, 5  and  6  of  Exhibit  A  will 
be  sent  by  certified  mail,  rettim  receipt 
requested.  Attachments  1, 5  and  6  of 
Exhibit  A  will  be  sent  to  the  borrower's 
attorney  if  the  borrower  has  filed 
bankruptcy.  Any  servicing  request  will 
be  processed  as  indicated  in  ( 1951.908 
of  this  subpart.  The  account  will  not  be 
liquidated  until  the  borrower  has  the 
opportunity  to  appeal  any  adverse 
decision.  After  any  final  FmHA 
decision,  the  account  will- be  accelerated 
in  accordance  with  Subpart  A  of  Part 
1955  of  this  chapter. 

(g)  Request  for  primary  or 
preservation  loan  service  programs. 
Farmer  Program  borrowers  who  are  sent 
Exhibit  A,  with  Attachments  1, 2, 5  and  6 
must  within  45  days  after  receiving  this 
exhibit  and  attachments,  request 
consideration  for  primary  and/ or 
preservation  loan  service  programs  by 
completing  Attachment  2  or  Attachment 
6  and  returning  it  with  the  completed 
required  forms  to  the  FmHA  County 
Supervisor.  FmHA  will  proceed  with 
liquidation  action  if  the  boerower's 
request  (Attachment  2  or  Attachment  6) 
is  not  received  within  45  days  or  the 
borrower  is  sent  Attachments  5  and  6 
and  does  not  request  a  meeting  within 
15  days  or  a  hearing  within  30  days. 

(1)  An  application  for  loan  service 
pitograms  will  include  the  following 
forms  (available  in  FmHA  County 
Office): 

(i)  Form  FmHA  410-1,  "Application  for 
FmHA  Services,"  including  a  ciurent 
(within  90  days]  financial  statement  of 
all  individuals  and  entities  personally 
liable  for  the  FmHA  debt 

(ii)  Form  FmHA  410-8.  "Applicant 
Reference  Letter." 

(iii)  Form  FmHA  410-9,  "Statement 
Required  by  the  Privacy  Act" 

(iv)  Form  FmHA  431-2,  "Farm  and 
Home  Plan,"  or  any  other  plan 
acceptable  to  FmHA  that  sets  forth  a 
feasible  plan  of  operation. 

(v)  Form(s)  FmHA  440-32,  "Request 
for  Statement  of  Debts  and  Collateral." 

(vi)  Form(s)  FmHA  1910-5,  "Request 
for  Verification  of  Employment" 

(vii)  Form  FmHA  1924-1, 
"Development  Plan,"  if  development  is 
planned.  Complete  plans,  specifications 
and  cost  estimates  must  be  attached  to 
Form  FmHA  1824-1.  Whe6  development 
is  required  to  comply  with  "Highly 
Erodible  and  Wetland"  requirements, 
estimates  of  costs  and  the  conservation 


plan  developed  by  SCS  will  be  used  to 
satisfy  this  requirement. 

(viii)  Form  AD-1026.  "Highly  Erodible 
Land  and  Wetland  Certification,"  and 

(ix)  Form  SCS  CPA-26,  "Highly 
Erodible  Land  and  Wetland 
Determination,"  if  not  previously  on  file 
with  FmHA  for  the  farm  operation(s). 

(2)  The  FmHA  County  Supervisor  will 
provide  the  borrower  with  copies  of  the 
above  forms  and  forms  manual  insert 
(FMI)  with  each  form  when  Exhibit  A  is 
forwarded  to  farmer  program  borrowers. 
When  requested  by  the  borrower,  copies 
of  FmHA  Instructions  will  be  provided 
within  10  days  of  the  request  The 
borrower's  County  Office  case  file  will 
be  documented  to  provide  a  record  that 
the  FmHA  Instructions  were  sent 

[b]  Non-Accelerated  Borrowers  Who 
Do  Not  Respond  to  the  Notice. 
Borrowers  who  were  sent  Exhibit  A  and 
Attachments  1  and  2  (borrowers  who 
were  180  days  delinquent  but  not 
previously  accelerated  will  be  suit 
Attachments  9  and  10  of  Exhibit  A).  The 
account  will  not  be  accelerated  until  any 
appeal  has  been  concluded.  If  no 
meeting  or  appeal  is  requested,  the 
account  will  be  accelerated  in 
accordance  with  Subpart  A  of  Part  1955 
of  this  chapter. 

S  1951.908    ProcMSing  primary  loan 
ssrvic*  program  rsquMts. 

(a)  FmHA  Responsibilities.  Within  60 
days  after  receipt  of  Attachment  2  and 
the  completed  forms  attached  to  Exhibit 
A,  the  County  Supervisor  will  consider 
all  or  any  combination  of  primary 
servicing  options  in  this  subpart.  The 
order  of  processing  the  various  options 
will  be  as  set  forth  in  S  1951.902  of  this 
subpart  The  County  Supervisor  should 
use  the  FmHA  approved  computer 
program.  Debt  Loan  Restructuring 
System  (DALR$),  to  assist  in  fincUng  the 
loan  servicing  programs  best  suited  for  a 
borrower's  farming  operation. 

(b)  Adverse  determination.  If  the 
County  Supervisor  or  approval  official 
determines  that  the  borrower  is  not 
eligible  fortiny  of  the  primary  loan 
service  and  preservation  loan  service 
programs,  if  applicable,  the  borrower 
will  be  given  an  opportimity  to  appeal 
as  provided  in  Subpart  B  of  Part  1900  of 
this  chapter.  However,  the  meeting  and/ 
or  hearing  will  not  take  place  until  the 
County  Supervisor  or  approval  official 
determines  the  borrower's  eligibility  for 
the  primary  loan  service  programs  of 
this  subpart  No  acceleration  or 
foreclosure  will  occur  until  the  appeal 
process  has  been  completed. 

91951.909    EllgRifllty. 

(a)  Requirements.  The  County 
Supervisor  or  approval  official 


authorized  by  S  1951.103(b)  of  this 
subpart  must  find  that  the  borrower  who 
has  applied  for  primary  or  preservation 
and  loan  servicing  meets  all  of  the 
following  requirements: 

(1)  The  delinquency  does  exist  and  is 
due  to  circumstances  beyond  the  control 
of  the  borrower  due  to: 

(i)  Reduction  in  farm  income  and/or 
from  a  nonfarm  job  due  to 
unemployment  or  underemployment  of 
the  borrower/operator  or  spouse  caused 
by  circumstances  beyond  the  borrower's 
control,  or 

(ii)  Reduction  in  income  due  to 
medically-certified  illness,  injury  or 
death  of  an  individual  borrower  or 
stockholder,  member  or  partner,  who 
operates  the  farm,  or 

(iii)  Reduction  in  income  due  to  a 
declared  natural  disaster,  an  outbreak  of 
uncontrollable  disease,  hazardous 
waste,  and/or  uncontrollable  insect 
damage  which  caused  severe  loss  of 
agricultriral  production. 

(iv)  Economic  factors  that  are 
widespread  and  not  limited  to  an 
individual  case  such  as  high  interest 
rates  or  low  market  prices  for 
agricultural  commodities  as  compared  to 
production  costs  that  reduced 
repayment  ability  of  the  borrower  so 
that  the  scheduled  payments  cannot  be 
made. 

(2)  The  borrower  has  acted  in  good 
faith  by  demonstrating  sincerity  and 
honesty  in  meeting  agreements  and 
promises  made  with  FmHA  in  that  the 
borrower 

(i)  Before  experiencing  the  hardship, 
had  paid,  when  due,  all  real  estate  taxes 
and  property  insurance  premiums,  and 
otherwise  has  complied  with  the  other 
conditions  of  the  loan  documents; 

(ii)  Applied  recommended  and 
generally  recognized  successful 
production  and  financial  management 
practices; 

(iii)  Properly  maintained  (similar 
quantity  and  quality)  and  accounted  for 
debt-related  seciuity  property;  and 

(iv)  Had  disposed  of  all  nonessential 
assets  in  accordance  with  agreements 
made  with  FmHA,  and  had  applied  the 
proceeds  to  the  FmHA  loan  account(8) 
or  paid  other  creditors  in  accordance 
with  lien  priorities  or  other  approved 
agreements; 

(b)  FmHA 's  determinations.  The 
County  Supervisor  must  determine  that 
the  borrower  will  be  able  to: 

(1)  Meet  the  necessary  family  living 
and  farm  operating  expenses;  and 

(2)  Service  all  debts,  including  those 
of  the  loans  restructured;  and 

(3)  Except  for  the  establishment  of  a 
conservation  easement  under  Exhibit  H 
of  this  subpart  the  loan,  if  restructured. 
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must  result  in  a  net  recovery  to  the 
Federal  Government,  during  the  term  of 
the  loan  as  restructured,  that  would  be 
more  than  or  equal  to  the  net  recovery 
to  the  Federal  Government  from  an 
involuntary  liquidation  or  foreclosure  on 
the  property  securing  the  loan. 

91951J10    Primary  loan  MTvice  I 

pioysms    ■ddltional  r»qulrain«nt». 

Any  farmer  program  borrower  may 
request  primary  or  preservation  loan 
servicing  programs  described  in  this 
subpart  at  any  time.  However, 
borrowers  must  show  that  they  are  not 
able  to  pay  their  debt  as  scheduled 
before  FmHA  wH\  approve  primary  or 
preservation  loan  servicing  prograpt. 

(a)  Consolidation  and  rescheduling  of 
OL  SL  and  EO  loans,  EE  operating-type 
loans  and  EM  loans  made  for  Subtitle  B 
purposes  including  EM  loss  loans.  This 
subsection  explains  how  to  consolidate 
and  reschedule  existing  loans,  providing 
the  borrower  agrees  to  such  actions. 
Farmer  Program  Non-program  loan 
debtors  are  not  eligible  to  receive  any 
program  benefits  including 
consoUdation  or  rescheduling  under  this 
subpart  (See  S  1965.34  of  Subpart  A  of 
Part  1965  of  this  chapter.)  When  the 
County  Supervisor  determines  that 
consolidation  or  rescheduling  will  assist 
in  the  orderly  collection  of  the  loan,  the 
County  Supervisor  should  take  such 
action  after  the  borrower  is  30  days 
delinquent  and  before  the  borrower  is 
180  days  delinquent,  provided  all  of  the 
following  conditions  exist: 

'  (1)  The  borrower  meets  the  eligibility 
requirements  in  §  1951.909  of  this 
subpart; 

(2)  Such  action  is  not  taken  to  i 
circumvent  FmHA's  graduation  | 
requirements;  ! 

(3)  The  borrower's  account  is  not 
being  serviced  by  Office  of  the  General 
Counsel  (OGC)  or  the  U.S.  Attorney  and 
there  are  no  FmHA  plans  to  have  the 
account  serviced  by  either  of  these 
offices  in  the  near  future;  i 

(4]  A  feasible  plan  caimot  be         ' 
developed  with  the  existing  repayment 
schediile  but  can  be  developed  withi 
revised  repayment  terms.  Only  a      | 
sufficient  number  of  notes  will  be 
rescheduled  to  permit  the  development 
of  a  feasible  plan  of  operation:         J 

(5)  The  borrower  will  offer  for  sale 
any  assets  determined  to  be  non- 
essential to  the  farming  operation.  If 
unable  to  sell  these  non-essential  assets 
then  such  assets  must  be  pledged  as 
security  for  existing  FmHA  loans.  All 
other  assets  will  be  pledged  as  security 
for  the  FmHA  loans  that  can  be  pledged 
subject  to  a  valid  lien.  A  lien  will  not  be 
taken  on  subsistence  livestock, 
household  goods,  small  tools  and  small 


equipment  such  as  hand  tools,  power 
lawn  mowers,  and  other  items  of  like 
type  not  needed  for  seciuity  purposes. 
Security  for  restructuring  of  FmHA  loans 
will  include,  but  not  be  limited  to  the 
following:  Land,  buildings,  structures, 
fixtiu^s.  machinery,  equipment, 
Uvestock,  hvestock  products,  growing 
crops,  stored  crops,  inventory,  supplies, 
accounts  receivable,  cash  or  special 
cash  collateral  accounts,  marketable 
securities,  certificates  of  ownership  of 
precious  metals  and  cash  surrender 
value  of  life  insurance.  Security  will  also 
include  assignments  of  leases  or 
leasehold  interest  having  mortgageable 
value;  revenues,  royalties  bom  mineral 
rights,  patents  and  copyrights;  and 
pledges  of  security  by  third  parties. 

(6)  The  borrower  will  comply  with  the 
highly  erodible  land  and  wetland 
conservation  provisions  of  Exhibit  M  of 
Subpart  G  of  Part  1940  of  this  chapter. 

(7)  Any  loans  secured  by  real  estate 
will  not  be  consolidated  or  rescheduled, 
unless  the  County  Supervisor  reviews 
the  Government's  real  estate  lien 
priority  and  value  of  seciuity  and 
decides  that  such  an  action  will  be  in 
the  best  interest  of  the  Government  and 
the  borrower.  If  there  are  any  liens 
which  were  not  in  existence  at  the  time 
the  note  was  signed,  the  County 
Supervisor  should  ask  the  Office  of  the 
General  Counsel  (OGC)  for  an  opinion 
as  to  what  lien  position  the  Government 
will  have  if  a  new  note  is  takto. 

(8)  Only  loans  of  the  same  type  will  be 
consolidated. 

(9)  The  amount  of  outstanding  accrued 
interest  more  than  90  days  overdue  and 
any  outstanding  credit  advances  made 
on  the  loan  will  be  added  to  the 
principal  at  the  time  of  consolidation 
and  rescheduling  (the  date  the  new  note 
is  signed  by  the  borrower). 

(10)  EM  actual  loss  and  SL  loans  will 
not  be  consolidated. 

(11)  The  County  Supervisor  will  not 
consolidate  a  loan  serviced  under 
Subpart  L  of  this  part  with  another  loan. 

(12)  Loans  that  have  been  deferred 
under  this  section  will  not  be 
consolidated  or  rescheduled  during  the 
deferral  period. 

(13)  If  loans  with  a  debt  set-aside  are 
to  be  rescheduled,  the  debt  set-aside 
must  be  cancelled.  If  the  set-aside 
portion  of  the  loan  is  not  cancelled,  then 
only  the  non-set-aside  portion  will  be 
rescheduled. 

(14)  Balloon  payments  for  loans  will 
not  be  used  unless  there  will  be 
adequate  real  estate,  machinery,     * 
equipment  or  foundation  Uvestock 
available  to  adequately  secure  the 
balloon  payment  when  the  balloon 
payment  is  due.  The  determination  that 
adequate  security  will  be  available 


when  the  balloon  payment  is  due  will  be 
documented  in  the  borrower's  County 
Office  case  file. 

(15)  Terms  of  consolidated  and 
rescheduled  loans  an  as  follows: 

(i)  Consolidated  and  rescheduled 
loans  will  be  repaid  according  to  the 
borrower's  repayment  ability,  or  15 
years  from  the  date  of  the  consolidation 
and/or  rescheduling  action  whichever  is 
the  lesser  period  of  time,  except: 

(ii)  Repayment  of  loans  solely  for 
recreation  and/or  nonfarm  enterprise 
purposes  may  not  exceed  seven  years 
from  the  date  of  the  consolidation  and/ 
or  rescheduling  action  (the  date  the  note 
is  signed). 

(iii)  Repayment  of  EE  loans  may  not 
exceed  20  years  from  the  date  of  the 
original  note. 

(16)  Interest  rates  of  consolidated 
and/or  rescheduled  loans  will  be  as 
follows: 

(i)  The  interest  rate  for  consolidated 
and/or  rescheduled  loans  will  be  the 
lesser  of  the  current  interest  rate  for  that 
type  of  loan  or  the  lowest  original  loan 
note  rate  on  any  of  the  original  notes 
being  consolidated  and/or  rescheduled. 
In  the  case  of  an  OL-limited  resource 
loan,  it  will  be  the  limited  resource  OL 
loan  rate. 

(ii)  Limited  Resource  Rate.  At  the  time 
of  the  consolidation  and/or  rescheduling 
action,  OL  loans  may  be  assigned  a 
limited  resource  rate  if:  The  borrower 
meets  the  requirements  for  the  limited 
resource  interest  rate,  a  feasible  plan 
cannot  be  developed  at  regular  interest 
rates  and  maximum  terms  permitted  in 
this  section,  and  a  feasible  repayment 
plan  can  be  developed  with  the  limited 
resource  interest  rate. 

(b)  Reamortization  ofFO.  SW.  RL. 
RHF,  EE  or  EM  loans  made  for  real 
estate  purposes.  This  subsection 
explains  how  the  FmHA  County 
Supervisor  can  reamortize  existing 
loans.  Farmer  program  non-program 
loan  debtors  are  not  eligible  to  receive  ~~ 
any  program  benefits  including 
reamortization  (see  §  1965.34  of  Subpart 
A  of  Part  1965  of  this  chapter).  When  the 
County  Supervisor  determines  that  a 
reamortization  action  will  assist  in  the 
orderly  collection  of  the  loan,  the 
County  Supervisor  should  take  such 
action,  provided: 

(1)  The  borrower  meets  the  eligibility 
requirements  of  §  1951.909  of  this 
subpart; 

(2)  Such  action  is  not  taken  to 
circumvent  FmHA's  graduation 
requirements; 

(3)  The  borrower's  account  is  not 
being  serviced  by  the  Office  of  the 
General  Counsel  (OGC)  or  the  U.S. 
Attorney,  and  there  are  no  plans  to  have 

\ 


the  account  serviced  by  either  of  these 
offices  in  the  foreseeable  future; 

(4)  A  feasible  plan  for  the  borrower 
.  cannot  be  developed  with  the  existing 

repayment  schedule,  but  a  feasible  plan 
can  be  developed  with  revised 
repayment  terms.  Only  a  sufficient 
'  number  of  notes  will  be  reamortized  to 
permit  the  development  of  a  feasible 
plan  of  operation; 

(5)  The  borrower  will  sell  any  assets 
determined  by  FmHA  and  the  borrower 
to  be  non-essential  to  the  farming 
operation.  Such  nonessential  assets,  if 
unable  to  be  sold,  must  be  pledged  as 
security  for  existing  FmHA  loans.  All 
other  assets  will  be  pledged  as  seciuity 

.  for  the  FmHA  loans  that  can  be  pledged 
subject  to  a  valid  lien.  A  Uen  will  not  be 
taken  on  subsistence,  livestock, 
household  goods,  small  tools  and  small 
equipment  such  as  hand  tools,  power 
lawn  mowers,  and  other  items  of  like 
type  not  needed  for  security  purposes. 
Security  for  restructiuing  of  FmHA  loans 

-  will  include,  but  not  be  limited  to  the 
following:  Land,  buildings,  structures, 
fixtures,  machinery,  equipment, 
livestock,  livestock  products,  growing 
crops,  stored  crops,  inventory,  supplies, 
accounts  receivable,  cash  or  special 
cash  collateral  accounts,  marketable 
securities,  certificates  of  ownership  of 
precious  metals,  and  cash  surrender 
value  of  life  insurance.  Security  will  also 
include  assignments  of  leases  or 
leasehold  interest  having  mortgageable 
value;  revenues;  royalties  from  mineral 
rights,  patents  and  copyrights;  and 
pledges  of  security  by  third  parties. 

(6)  The  borrower  will  comply  with  the 
highly  erodible  land  and  wetland 

'  conservation  requirements  of  Exhibit  M 
of  Subpart  G  of  Part  1940  of  this  chapter. 

(7)  Loans  that  have  been  deferred  in 
this  subpart  will  not  be  reamortized 

.  during  the  deferral  period. 

(8)  If  loans  with  debt  set-aside 
provisions  are  to  be  reamortized,  the 
debt  set-aside  will  be  cancelled.  If  the 
set  aside  portion  of  the  loan(s)  is  not 
cancelled,  then  only  the  non-set-aside 
portion  will  be  reamortized. 

(9)  Terms  of  repayment  of 
reamortized  loans  are  as  follows: 

[i]  Reamortized  instalbnents  usually 
'  will  1)6  scheduled  for  repayment  within 
the  remaining  time  period  of  the  note  or 
assumption  agreement  being 
reamortized.  If  repayment  terms  are 
extended,  the  new  repayment  period 
may  not  exceed  40  years  from  the  date 
of  the  original  note  or  assumption 
agreement  or  the  useful  life  of  the 
security,  whichever  is  less.  RHF  loans 
may  not  exceed  33  years  from  the  date 
■  of  the  original  note  or  assiunption 
agreement 


(ii)  The  FmHA's  lien  priority  may  be 
affected  if  the  final  due  date  of  the 
original  loan  is  extended.  A  State 
supplement  will  be  issued  by  State 
Directors  to  provide  instructions  on  the 
effect  that  a  change  in  the  final  due  date 
has  on  security  instruments  and  the 
action  necessary  to  retain  the 
Government's  lien  priority.  Tbe  State 
supplement  will  also  include 
instructions  for  releasing  the  original 
security  instrument  when  a  new  one  is 
obtained. 

(iii)  The  amount  of  accrued  interest 
more  than  90  days  overdue  and  any 
advances  charged  to  the  borrower's 
account  will  be  added  to  the  principal  at 
the  time  of  the  reamortization  action 
(the  date  the  note  is  signed).  If  there  are 
no  deferred  installments,  the  first 
installment  payment  under  the 
reamortization  vnll  be  at  least  equal  to 
the  interest  amount  which  will  accrue  on 
the  new  principal  between  the  date  the 
Form  FmHA  1940-17  is  processed  and 
the  next  January  1. 

(10)  Interest  (i)  The  interest  rate  will 
be  the  current  interest  rate  in  effect  on 
the  date  of  reamortization  (the  date  the 
note  is  signed),  or  the  interest  rate  on 
the  original  Promissory  Note  to  be 
reamortized,  whichever  is  less.  In  the 
case  of  a  limited  resource  loan,  it  will  be 
the  limited  resoiu^e  FO  loan  rate  or  the 
original  loan  note  rate;  whichever  is 
less. 

(ii)  At  the  time  of  the  reamortization, 
an  FO  loan  may  be  changed  to  a  limited 
resource  interest  rate  if:  The  borrower 
meets  the  requirements  for  a  limited 
resource  interest  rate,  a  feasible  plan 
cannot  be  developed  at  regular  interest 
rates  and  at  the  maximum  terms 
permitted  in  this  section,  and  a  feasible 
plan  can  be  developed  with  the  limited 
resource  interest  rate. 

(c)  Deferral  of  existing  OL.  FO.  SW. 
RL,  EM,  EO,  SL.  RHF  and  EE  loans— {1] 
Loan  deferrals.  Deferrals  will  be 
considered  by  FmHA  only  after  it  has 
been  determined  that  oonsolidation, 
rescheduling,  reamortization  actions,  in 
accordance  with  this  subpart  will  not 
provide  a  feasible  plan  needed  to 
service  the  debt  operate  the  farm  and 
provide  family  Uving  expenses. 

(2)  Conditions.  In  order  to  be 
considered  for  a  deferral,  the  borrower 
must  meet  all  of  the  following 
conditions: 

(i)  The  need  for  the  deferral  must  be 
temporary.  To  be  "temporary"  means 
that  the  borrower  will  be  able  to  show 
to  the  satisfaction  of  FmHA  that  the 
borrowers  will  be  able  to  resume 
payment  on  the  debt  by  the  end  of  the 
deferral  period,  or  the  new  payments,  as 
established  by  using  consolidation, 
rescheduling  or  reamortization  can  be 


resumed  at  the  end  of  the  deferral 
period. 

(ii)  Continuation  of  loan  payments  as 
presently  scheduled  without  change  will 
unduly  impair  the  borrower's  standard 
of  living.  An  unduly  impaired  standard 
of  living  is  a  condition  whereby  the 
borrower,  due  to  circumstances  beyond 
the  borrower's  control,  is  unable  to  pay 
essential  family  living  expenses 
(partnerships,  joint  operators, 
corporations  and  cooperatives  do  not 
have  family  living  expenses),  pay 
normal  or  farm  operating  expenses, 
including  reasonable  and  customary 
hired  labor  and/or  salary  paidlo  the 
operator(s)  of  a  partnership,  a  joint 
operation,  a  corporation  or  a 
cooperative,  maintain  essential  chattels 
and  real  estate,  and  meet  the  scheduled 
payments  of  all  debts. 

(iii)  The  borrower  will  offer  for  sale 
any  assets  determined  to  be  non- 
essential to  the  farming  operation.  If 
unable  to  sell  these  non-essential  assets 
then  such  assets  must  be  pledged  as 
security  for  existing  FmHA  loans.  All 
other  assets  will  be  pledged  as  security 
for  the  FmHA  loans  that  can  be  pledged 
subject  to  a  valid  lien.  A  lien  will  not  be 
taken  on  subsistence,  livestock, 
household  goods,  small  tools  and  small 
equipment  such  as  hand  tools,  power 
lawn  mowers,  and  other  items  of  like 
type  not  needed  for  security  purposes. 
Security  for  restructuring  of  FmHA  loans 
will  include,  but  not  be  limited  to  the 
following:  Land,  buildings,  structures, 
fixtures,  machinery,  equipment 
livestock,  Uvestock  products,  growing 
crops,  stored  crops,  inventory,  suppUes, 
accounts  receivable,  cash  or  special 
cash  collateral  accounts,  marketable 
securities,  certificates  of  ownership  of 
precious  metals,  and  cash  surrender 
value  of  life  insurance.  Security  will  also 
include  assignments  of  leases  or 
leasehold  interest  having  mortgageable 
value;  revenues;  royalties  from  mineral 
rights,  patents  and  copyrights;  and 
pledges  of  security  by  third  parties.  In 
cases  involving  either  a  recapture  or  a 
shared  appreciation  agreement  the 
entire  FmHA  debt  will  be  further 
secured  by  a  lien  on  all  real  estate 
property  owned  by  any  individual  or 
enUty  Uable  for  the  FmHA  debt. 

(3)  FmHA 's  determinations.  The 
FmHA  approval  official  must: 

(i)  Determine  that  the  borrower  meets 
the  eligibility  requirements  of  S  1951.909 
of  this  subpart 

(ii)  Determine  that  a  deferral  of 
payments  is  necessary  and 
appropriately  document  the  conditions 
causing  the  need  for  deferral;   '^ 

(iii)  If  a  feasible  plan  caimot  be 
developed  after  consideration  of  a 


18460 


Federal  Ragiater  /  Vol  53,  No.  99  /  Monday.  May  23.  1988  /  Pro|wed  Rules 


Federal  Regirter  /  Vol.  53.  No.  99  /  Monday.  May  23,  1988  /  Proposed  Rules 18461 


deferral  the  County  Supenrisor  will 
inform  the  borrower  about  the 
reclassified  Softwood  Timber  (ST)  loan 
program  authorized  by  Exhibit  G  of  this 
subpart  and  the  conservation  set-aside 
easement  program  authorized  by  Exhibit 
H  of  this  subpart  If  the  borrower 
requests  consideration  of  a  ST  loan  or 
conservation  easement  set-aside,  the 
County  Supervisor  will  help  the 
borrower  develop  a  plan  to  determine  if 
a  feasible  operation  can  be  developed 
utilizing  these  programs.  The  discussion 
will  be  docimiented  in  the  borrower's 
case  file. 

(iv)  If  the  borrower  is  not  eligible  for  a 
deferral,  the  borrower  will  be  informed 
of  the  decision  and  the  calculations 
shown  on  the  computer  printout  by  the 
Debt  Loan  Restructuring  System 
(DALRS)  after  the  County  Supervisor 
has  considered  the  borrower  for  all  the 
primary  loan  servicing  programs  in 
accordance  with  i  1951.911(c)  of  this 
subpart. 

(4)  FmHA  loan  deferral 
considerations,  (i)  diffident  amounts 
must  be  considered  for  deferral  to 
permit  the  borrower  to  have  a  feasible 
plan  to  pay  necessary  debts  and 
essential  farm  operating  and  family 
living  expenses  during  a  typical  year  of 
the  deferral  period.  This  may  require 
deferring  all  FmHA  debts  for  a  period  of 
time. 

(ii)  A  deferral  plan  may  include  a      / 
reorganization  of  the  farming  operation, 
including  the  use  of  new  enterprises,  to 
overcome  existing  financial  economic 
or  other  limitations  of  the  operation.  If 
the  proposed  restructuring  rsquires 
capital  expenditures,  a  subordination  or 
additional  loan  will  be  considered. 
Deferral  of  additional  loan  mstallments 
(beyond  those  needed  to  allow  the 
borrower  to  repay  necessary  debts  and 
essential  farm  operating  expenses  and 
family  Uving  expenses)  will  not  be  used 
to  create  additional  cash  reserve  for 
capital  purchases  (such  purchases  are 
not  considered  operating  expenses). 

(iii)  A  typical  year  during  the  deferral 
period  is  a  year  which  most  closely 
represents  the  borrower's  operation  for 
the  entire  deferral  period  lliere  may  be 
no  typical  year  for  farming  or  ranching 
operations  undergoing  a  major 
reorganization.  If  there  is  no  t3nHcal 
year,  then  it  will  be  necessary  to 
develop  a  plan  of  operation  for  each 
year  of  the  deferral. 

(iv)  TIm  deierrat  of  loan  installments 
is  not  intended  to  create  a  high  net  cash 
reserve  where  revenue  substantially 
exceeds  expenses.  If  the  deferral  of  a 
complete  note  would  cause  a  high  net 
cash  flow  during  the  entire  deferral 
period,  a  deferral  should  not  be  granted, 
in  such  a  case  a  rescheduling  or 


reamortization  with  an  unequal  payment 
schedule  should  be  considered  to 
provide  a  feasible  plan  of  operation.  The 
same  approach  should  be  used  for 
situations  in  which  there  is  no  typical 
year  and  debt  payments  must  vary 
throughout  the  deferral  period. 

(v)  The  borrower  must  submit  feasible 
plans  of  operation  to  support  any 
deferral  request  Plans  of  operation  in 
conjunction  with  loan  deferrals  should 
be  realistic  and  supported  by  the 
borrower's  reliable  records. 

(5)  Additional  and  subsequent 
deferrals.  If,  during  the  period  of  the 
initial  deferral  the  borrower  is  unable  to 
make  the  scheduled  payments,  the 
borrower  may  again  request  primary 
loan  servicing  actions.  Lf  it  is  necessary 
to  defer  additional  loans,  such  action 
will  be  taken  if  the  deferral  will  result  in 
a  greater  net  recovery  to  the 
Government  than  debt  write-down. 
Borrowers  may  obtain  subsequent 
deferrals  after  the  deferral  period 
provided  the  conditions  of  this  sub- 
section are  met 

(6)  Special  debt  set-aside  loans.  If  a 
borrower  has  requested  a  deferral  for  a 
loan  that  has  a  portion  of  the  debt  set- 
aside,  the  set-aside  will  be  cancelled  at 
the  time  the  deferral  is  granted.  The 
borrower  may  retain  the  set-aside  loan 
and  request  a  deferral  on  other  loans.  A 
borrower  who  ruqessts  a  deferral  of  a 
set-aside  loan  must  first  agree  in  writing 
to  die  cancellation  of  the  set-aside  if  the 
deferral  is  approved. 

(7)  Term  and  interest  rate.  A  deferral 
period  will  not  exceed  five  (5)  aimual 
instaUments.  Deferral  interest  rates  will 
be  the  rate  of  interest  on  the  original 
loan(s)  or  the  current  rate  for  loans  of 
the  same  type  as  estabUshed  in  FmHA 
Instruction  440.1  (available  in  any 
FmHA  office),  whicherer  is  lower. 

(i)  All  loan*  being  deferred  will  be 
consolidated,  rescheduled  or 
reamortized,  as  appUcable.  Accrued 
interest  more  than  90  days  overdue  and 
authorized  recoverable  cost  items  will 
be  added  to  the  principal  as  of  the  date 
the  new  note(s)  is  signed.  All  FmHA 
loans  must  be  current  cm  the  date  the 
new  note  is  signed.  The  County 
Supervisor  will  determine  the  amount  of 
interest  and  principal  owed  on  the  date 
the  new  nate(s)  will  be  signed.  The 
promissory  note  rescheduled. 
reamortized  or  consolidated  for  the 
deferral  will  show  "zero"  as  the 
installments  due  during  the  period  of  the 
deferral  and  will  not  be  changed  daring 
the  deferral  period  unless  the  conditions 
of  S  195r910(cK8)  of  this  subpart  are 
met 

(ii)  The  Finance  Office  will  be  notified 
of  the  deferral  by  the  County  Office  by 
completing.  Forms  FmHA  1966-22  and 


1966-23.  The  FmHA  Finance  Office  wrill 
remove  the  borrower's  name  from  the 
deliaqoency  report 

(iii)  If  a  deferral  is  approved,  the 
borrower's  name  and  the  date  of 
approval  will  be  recorded  and 
maintained  in  accordance  with  Subpart 
A  of  Part  1905  of  this  chapter.  The 
Finance  Office  will  provide  the  County 
Office  with  a  quarterly  status  report  for 
each  borrower  who  has  received  a 
deferral 

(iv)  Six  months  prior  to  the  end  of  the 
deferral  period  the  County  Supervisor 
will  notify  the  borrower  in  writing  of  the 
expiration  of  the  deferral  and  the 
amount  and  date  of  die  borrower's  first 
upcoming  installment  on  the  FmHA 
debt 

(v)  The  County  Supervisor  must  notify 
the  Finance  Office  of  any  cancellation  of 
a  deferral 

(8)  Increase  in  repayment  ability.  At 
the  time  the  County  Supervisor  makes 
the  analysis  required  by  i  1924.60  of  this 
chapter,  the  County  Supervisor  will 
determine  whether  the  borrower  has 
had  an  increase  in  income  and 
repayment  ability.  If  an  income  increase 
is  substantial  enou^  to  enable  the 
borrower  to  graduate,  the  case  will  be 
handled  in  accordance  with  Subpart  F  of 
Part  1951  of  this  chapter.  If  an  increase 
would  enable  the  borrower  to  make 
some  payments  during  the  deferral 
period,  the  County  Supervisor  will  ask 
(in  writing]  the  borrower  to  sign  a  Form 
FmHA  440^-9,  "Supplementary  Payment 
Agreement"  within  30  days  of  the  date 
of  the  written  request.  If  the  borrower 
does  not  sign  a  Form  FmHA  440-9 
within  the  required  time,  and/or  does 
not  honor  the  terms  and  conditions  of 
the  repayment  agreement  such  actions 
will  be  considered  abuse  of  the  program 
and  the  borrower's  account  will  be 
liquidated.  The  borrower  will  iu)t  be 
notified  of  any  primary  loan  service 
prograau  of  this  subpart  provided  the 
borrower  previously  lecraved  the 
Exhibit  A  and  Attachments  land  2  ol  . 
this  sntf>art  This  dedsion  is  appealaUe. 

(d)  Special  debt  set-aside  provision 
for  a  portion  of  the  insured  loan 
indebtedness  of  farmer  program 
borrowers  {NOT  AVAILABLE  AFTER 
SEPTEMBER  30, 19BSJ—{1)  Period  of 
time  available.  The  authorities 
contained  in  this  section  were  available 
to  financially  stressed  FmHA  farmer 
program  borrovrers  (OL,  FO.  BO,  SW, 
EE.  EM,  RL  (but  not  assodation 
recreation  loans)  and/ or  o/i/y  those 
Rural  Housing  (RH)  loans  which  were 
made  for  ferm  service  buildings)  until 
September  30, 1985.  The  County 
Supervisor  will  maintain  a  record  of 
approved  special  set-aside  amounts,  in 


accordance  with  FmHA  Instruction 
1905-A.  available  in  any  FmHA  office. 

\2)  Agency  Finance  Office  Actions  are 
as  follows: 

(i)  The  FmHA  Finance  Office  has 
established  the  set-aside  portion  of  the 
debt  as  a  separate  account  in 
accordance  with  Form  FmHA  1951-6. 

(ii)  The  Finance  Office  will  provide 
each  County  Office  with  a  quarterly 
status  report  for  each  borrower 
receiving  a  set-aside. 

(iii)  Six  months  prior  to  the  end  of  the 
set-aside  period,  the  Finance  Office  will 
notify  the  County  Supervisor  of  the 
amount  of  the  borrower's  upcoming 
installment(8]  due  date. 

(iv)  The  interest  rate  on  the  set-aside 
portion  of  the  note,  after  the  set-aside 
period  has  passed,  will  be  the  same  rate 
as  on  the  non-set-aside  portion  of  the 
note. 

(3)  Cancellation  of  special  set-aside 
agreements  may  take  place  under  the 
following  circumstances: 

(i)  Borrowers  who  incur  debt  or 
purchase  items  not  planned  for  in  the 
Farm  and  Home  Plan  without  the 
Counfy  Supervisor's  approval  violate 
any  of  the  covenants  contained  in  any 
securify  instruments,  loan  agreements  or 
cease  farming  will  have  their  set-aside 
cancelled  by  thfe  Coimfy  Supervisor. 

(ii)  The  Counfy  Supervisor  will  send 
written  notice  by  certified  mail,  return 
receipt  requested,  to  the  borrower  of 
FmHA's  intention  to  Cancel  the  set- 
aside.  This  notification  will  set  forth  the 
specific  facts  requiring  cancellation  and 
inform  the  borrower  of  appeal  rights  in 
accordance  with  Subpart  B  of  Part  1900 
of  this  chapter.  If  the  borrower  does  not 
appeal  or  if  the  FmHA  decision  to 
cantiel  is  upheld  in  an  appeal  the 
borrower  will  be  notified  in  writing  of 
cancellation  date  of  the  set-aside.  The 
actual  cancellation  action  is  not    f 
appealable. 

(iii)  The  Counfy  Office  will  be 
responsible  for  notifying  the  Finance 
Office  of  the  cancellation  action  using  a 
properly  executed  Form  FmHA  1951-6 
prepared  according  to  the  FMI. 

(4)  Requirements  for  servicing  set- 
aside  loans  are  as  follows: 

(i)  Loan  notes  which  are  rescheduled 
and  contain  set-aside  provisions  in 
accordance  with  this  section  will  not  be 
consolidated  during  the  set-aside  period. 

(ii)  Loan  notes  which  are  reschedided 
and  do  not  contain  set-aside  provisions 
in  accordance  with  this  section  may  be 
rescheduled  or  reamortized  in 
accordance  with  this  subpart  during  the 
set-aside  period.  The  rescheduling  or 
reamortization  action  may  be  at  the 
limited  resource  rate,  if  applicable.  The 
set-aside  amount  will  stay  in  effect  but 
will  not  be  increased  or  extended 


beyond  the  original  five-year  term.  The 
Counfy  Office  will  forward  to  the 
Finance  Office  Form  FmHA  1951-4  any 
time  the  interest  rate  is  changed  on  a 
note  during  the  set-aside  period.  The  top 
of  the  form  will  be  marked  in  red 
"Interest  Change  in  Set-Aside." 

(5)  Deficiency  judgments.  Interest  will 
begin  to  accrue  (at  the  higher  of  the 
current  interest  rate  or  the  judgment 
interest  rate)  on  the  set-aside  portion  if 
FmHA  receives  a  deficiency  judgment 

(e)  Write-down  of  FmHA  loans. 
Priorify  consideration  will  be  given  to 
writing  down  farmer  program  loans  to 
avoid  losses  to  the  Government 
whenever  such  write-down  will 
facilitate  keeping  the  farmer  on  the  farm 
or  ranching  operation.  The  following 
conditions  shall  be  met  for  writedown  of 
FmHA  loans. 

(1)  No  other  primary  loan  service 
program  nor  any  combination  thereof 
will  produce  a  feasible  plan  that  will 
allow  the  borrower  to  continue  the 
operation; 

(2)  A  feasible  plan  must  be  developed 
that  will  result  in  a  net  recovery  to  the 
Government  which  is  equal  to  or  more 
than  a  net  recovery  fiY>m  an  involuntary 
liquidation  or  foreclosure; 

(3)  The  borrower  must  present  a 
preliminary  plan  that  demonstrates  that 
the  borrower  will  be  able  to: 

(i)  Meet  the  necessary  family  living 
and  farm  operating  expenses,  and 

(ii)  Service  all  existing  and 
foreseeable  debts,  and 

(iii)  Comply  with  the  highly  erodible 
land  and  wetland  conservation 
requirements  of  Exhibit  M  of  Subpart  G 
of  Part  1940  of  this  chapter,  and 

(iv)  Borrower  must  agree  to  a  shared 
appredation  agreement  if  the  loan(s)  is 
secured  by  real  estate. 

(4)  The  borrower  should  participate  in 
a  meeting  with  creditors  if  it  is 
necessary  that  the  borrower's  creditors 
make  some  debt  adjustments  that  will 
permit  the  development  of  a  feasible 
plan.  This  meeting  may  be  in  a  Certified 
State  Agricultural  Mediation  program  or 
a  meeting  of  creditors  arranged  by 
FmHA.  Failure  by  the  borrowers  to 
participate  in  meetings  with  FmHA  and 
other  creditors  will  be  noted  in  the  case 
file.  If  the  borrower  is  found  ineligible 
for  a  write-down  in  accordance  with 

§  1951.911(c)  of  this  subpart  failure  to 
partidpate  will  be  listed  as  a  reason  for 
the  intended  adverse  action  on 
Attachment  7  of  Exhibit  A  of  this 
subpart 

(5)  Rates  and  Terms.  Remaining  debt 
after  restructuring  will  be  rescheduled/ 
reamortized,  or  deferred  in  accordance 
with  paragraphs  (a),  (b),  and  (c)  of  this 
section. 


S  1951.911    Proceesing  wrlf-down 


(a)  Determining  value  of  net  recovery 
from  involuntary  liquidation.  Within  80 
days  of  the  Counfy  Supervisor's  receipt 
of  a  complete  application  which 
requests  primary  and  preservation  loan 
service  programs  the  Counfy  Supervisor 
must  make  the  calculations  required  in 
this  section. 

(1)  The  Counfy  Supervisor  will 
determine  the  net  recovery  to  the 
Federal  Government  equivalent  to 
involuntary  liquidation  of  the  collateral 
securing  the  FmHA  debt.  The  Counfy 
Supervisor  will  determine  the  current 
market  value  of  the  collateral  induding 
tangible  and  intangible  properfy  in 
existence  and  of  record  in  accordance 
with  FmHA  Instruction  422.1  for  real 
estate  property,  and  on  Form  FmHA 
440-21,  "Appraisal  of  Chattel  Properfy" 
(available  in  any  FmHA  office). 
Collateral  may  include  real  estate, 
chattels  and  tangible  or  intangible 
properfy.  Chattels  include  machinery, 
equipment  livestock,  growing  crops,  and 
crops  in  storage.  Tangible  or  intangible 
properfy  may  include  accounts 
receivable,  Government  Payments  and 
PIK  Certificates.  From  the  current 
market  value  of  the  collateral,  the 
following  adjustments  will  be  made: 

(i)  Subtract  the  amount  which  would 
be  required  to  pay  prior  liens  on  the 
collateral  property; 

(ii)  Subtract  taxes  and  assessments, 
depreciation,  management  costs,  and 
interest  cost  to  the  Government  based 
on  the  90-day  Treasury  Bills  (to  be 
published  in  Exhibit  B  of  FmHA  440.1 
(available  in  any  FmHA  office).  Interest 
costs  will  be  calculated  on  the  current 
maricet  value  of  the  properfy  for  a 
holding  period  estabhshed  by  each  State 
average  holding  time  for  suitable 
inventory  farm  properfy  as  of  July  1 
each  yean 

(iii)  Adjust  the  ciurent  market  value 
for  increases  or  decreases  in  value  of 
the  properfy  for  the  holding  period 
specified  in  (ii)  of  this  section; 

(iv)  Subtract  resale  expenses,  such  as 
repairs,  commissions,  and  advertising; 
and 

(v)  Other  administrative  and 
attorney's  expenses. 

(2)  Determining  cost  of  involuntary 
liquidation  of  collateral  for  farm  loans. 
State  Directors  will  analyze  the  costs  of 
involuntary  liquidation  within  the 
geographic  areas  of  their  jurisdiction 
and  issue  a  State  supplement  of 
estimated  costs  to  be  used  as  guidelines 
by  Counfy  Supervisors  in  making 
calculations  of  net  recovery  value  under 
this  subsection.  Such  cost  analyses  will 
be  carried  out  in  July  of  each  year.  State 
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Directors  will  consult  with  State 
Directors  of  adjoining  States,  other 
lenders,  real  estate  agents,  auctioners, 
and  others  in  the  community  to  gather 
and  analyze  die  information  specified  in 
this  subpart 

(b)  Determining  net  recovery  value 
resulting  from  Primary  servicing 
action*.  The  value  of  the  resbvctured 
debt  will  be  based  on  the  present  value 
of  payments  the  borrower  would  make 
to  the  FmHA  using  any  combination  of 
primary  loan  service  programs  that  will 
provide  a  feasible  plan.  Present  value  is 
a  calculation  concept  which  assigns  a 
lower  current  value  to  dollars  received 
in  later  years  than  to  dollars  received  at 
the  present  time.  County  Sup«^8ors 
will  use  a  discount  rate  based  on  90-day 
Treasury  Bills.  The  National  Office  will 
publish  the  90Klay  Treasury  bill  rate  in 
Exhibit  B  of  FmHA  Instruction  440.1 
(available  in  any  FmHA  office). 

(c)  Notification  requirements.  (1)  If 
the  calculations  show  that  the  value  of 
the  restructured  debt  is  greater  than  or 
equal  to  the  net  recovery  value  of  the 
collateral  securing  the  debt,  the  County 
Supervisor  will  forward  the  borrower's 
Fam  and  Home  Plan,  the  original 
printout  of  the  DALRS  calculations, 
along  with  a  statement  on  the  printout 
signed  by  the  Coimty  Supervisor 
certifjrmg  that  the  borrower  meets  all 
requirements  for  debt  restructuring  with 
the  write-down  amount  specified  on  the 
printout  sent  to  the  State  Director.  The 
State  Director's  authorization  to  the 
County  Supervisor  to  proceed  with  the 
write-do¥m  will  be  evidenced  by  the 
State  Director's  signature  affixed  to  the 
original  copy  of  the  DAIJtt  printout 
returned  to  the  County  Supervisor. 
Within  60  days  after  receiving  • 
complete  application  the  County 
Supervisor  will  notify  the  borrower  of 
the  results  of  the  calculations  by  . 
sending  Exhibit  F  of  this  subpart.         ' 
certified  mail,  return  receipt  requested 
and  dSiet  to  restructure  the  debt  A 
printout  of  the  DALR$  calculations  will 
be  attached  to  Exhibit  F,  "Notifications 
of  i^proval  Offer  to  Debt  Restructure." 
Exhibit  F  will  inform  the  borrower(s)  of 
FmHA's  offer  to  restructure  the  debt  If 
the  borrower  accepts  the  offer,  the 
County  Supervisor  will  restructure  the 
debt  within  45  days  after  receipt  of  the 
written  notice  of  the  borrower's            | 
acceptance  of  FmHA's  offer  to             I 
restructure  the  debt 

(2)  If  the  DALRS  calculations  indicate 
a  feasible  plan  of  operation  cannot  be 
developed  considering  aU  primary  loan 
servicing,  softwood  timber,  or 
conservation  easement  programs,  the 
County  Supervisor  will  take  the 
following  actions  within  15  days  from 


the  date  of  the  detanrinatiQD  that  the 
borrower's  debts  cannot  be  restructured 
as  requested. 

(i)  When  the  borrower  has  credilarr 
other  than  FmHA,  and  a  feasible  plan  of 
operation  cannot  be  developed  after 
consideration  of  primary  loan  servicing, 
softwood  timber  and  conservation 
easement  programs,  the  borrower  wiU 
be  sent  ExWbH  E,  "NotificaHon  of 
Request  for  Mecfiation  or  Meeting  of 
Creditors"  of  this  subpart  certified  mail, 
return  receipt  requested.  A  printout  of 
the  DALRS  calculations  will  be  attached 
to  Exhibit  E  will  inform  the  borrower 
that  FmHA  is  requesting  mediation  or  a 
meeting  will  be  schediiled  by  FmHA 
with  the  borrower's  creditors  in  our 
effort  to  obtain  a  debt  adjustment 
agreement  with  credftors  which  will 
permit  the  development  of  a  feasible 
plan  of  operation. 

(ii)  If  media tioa  or  the  voluntary 
meeting  of  crecfitors  is  not  successful, 
the  borrower  will  be  informed  of  appeal 
rights  by  sending  Attachments  7  and  8  of 
Exhibit  A  of  this  subpart,  certified  mail, 
return  receipt  requested,  within  15  days 
of  the  unsuccessM  mediation  or 
meeting.  The  DALRS  compute  printout 
will  be  attached  to  Attachment  7  of 
Exhibit  A.  AtUchment  7  of  Exhibit  A 
will  inform  the  borrower  of  further 
rights.  As  stated  in  Attachment  7,  the 
borrower  will  have  45  days  after  the 
receipt  of  the  notification  qf  ineligibility 
to  purchase  the  security  property  at  net 
recovery  value.  The  purchase  omst  be 
made  with  cash.  FmHA  will  not  provide 
credit  for  this  transaction.  Prior  to  the 
purchase  of  the  security  property,  the 
borrower  must,  as  a  condition  of  the 
sale,  enter  into  a  written  agreement  by 
executing  Exhibit  C,  "Equity  Recapture 
Agreement"  of  this  subpart  The  County 
Supervisor  will  then  proceed  as 
indicated  in  S  1951.011(f}  of  this  subpart 

(d)  Administrative  appeals.  No 
foreclosure  or  other  similar  actions  will 
be  taken  to  liquidate  by  FndiA  unAthe 
following  has  occurred: 

(1)  The  borrower  has  been  given  the 
opportunity  to  appeal  such  deduon  in 
accordance  with  Subpart  B  of  Part  1800 
of  this  chapter; 

(21  ff  the  borrower  appeals  the 
decision  to  deny  a  primary  loan  service 
program  request  the  45-day  period  for 
the  borrower  to  pay  FmHA  the  net 
recovery  value  of  ^  collateral  will  start 
on  the  day  the  borrower  receives  tfaa 
final  appeal  or  review  decision  if  the 
final  decision  upholds  the  initial 
decision.  Such  decision  letter  is  to  be 
sent  by  the  hearing  or  review  efficei; 
certified  mail  return  receipt  requested 
The  return  receipt  is  to  be  sent  to  the 


address  of  the  County  Office  by  the 
hearmg  or  review  office^ 

(3)  ff  the  borrower  appeals  the  current 
market  appraisal  completed  by  FmHA. 
the  borrower  may  obtain  an  appraisal 
by  an  independent  appraiser  selected 
from  a  list  provided  by  FmHA  in 
accordance  with  §  lS0a57(l]  of  Subpart  - 
Bof  Part  1900  of  this  chapter.  The  cost  of 
the  appraisal  must  be  paid  by  the 
borrower.  The  independent  appraisal 
will  be  considered  by  the  hearing 
officer. 

(4)  If  the  Administrative  appeal 
process  results  in  a  determination  that 
the  borrower  is  eligible  for  debt  write- 
down, the  County  Supervisor  will  write- 
down the  loan  in  accordance  with  this 
sul^art  taking  into  consideration  the 
write-down  recommendations,  if  any,  of 
the  appeals  officer. 

(5)  If  the  administrative  appeal 
process  results  in  a  determination  that 
the  borrower  is  ineligihie  for  debt  write- 
down, the  account  will  be  accelerated  in 
accordance  with  Subpart  A  of  Part  1955 
of  this  chapter.  When  the  accotmt  i» 
accelerated  the  borrower  will  not  be 
considered  for  fivther  loan  assistance 
under  9 1941.14  of  Subpart  A  of  Part 
1941  of  this  chapter. 

(e)  Processing  of  write-ckfwn 
agreements.  Borrowers  who  are  eligible 
for  primary  loan  service  pro-ams  with 
write-down  will  have  their  loans 
rescheduled  or  reamortized  in 
accordance  with  this  subpart  Sufficient 
Ioan(s)  will  be  rescheduled  or 
reamtvtized  at  the  lowest  authorized 
interest  rate  and  best  terms  to  permit  a 
feasible  plan  to  be  developed.  If  a 
loan(s)  deferral  action  is  approved,  all 
loans  being  deferred  will  be  ^ 

rescheduled  reamortized  or 
consolidated  All  loan  servicing  actions 
appro^d  in  connection  with  the  write- 
down must  take  place  simultaneously.  - 
The  borrower  and  County  Supervisor 
will  complete  Exhibit  D  to  this  subpart, 
"Shared  Appreciation  Agreement" 
(availahle  in  any  FmHA  office).  Exhibit 
D  provides  for  recapture  as  specified  in 
S  1051.914  of  this  subpart  of  a  portion  of 
any  appreciation  in  the  value  of  the  real 
property  securing  the  debt  remaining 
after  the  wtite-down.  Priority  will  be 
given  to  writing  down  unsecured  note{s) 
or  note(s)  having  security  of  the  least 
value  and  then  to  the  note(s)  having  the 
highest  interest  rate(s). 

(1>A— parate  Form  FmHA  1940-17, 
'  "Ihumissory  Note,"  will  be  used  for  each 
note  or  assumption  agreement  being 
reamortized. 

(2)  A  Form  FmHA  1940-17  will  be 
completad^  signed,  and  distributed  as 
provided  in  the  PMT  and  Exhibit  M  of       ' 
Subpart  G  of  Part  1940  of  this  chapter.      * 


(3)  The  loan  servicing  action  date  of 
approval  is  also  the  date  that  will  be 
inserted  on  the  rescheduled  or 
reamortized  Form  FmHA  1940-17  and  on 
Exhibit  B  of  this  subpart.  "Noncash 
Credit  for  Farmer  Program  Loans  When 
Establishing  Recapture  Receivable." 

(4)  A  Form  FmHA  1940-17  may  be 
processed  provided  die  County  Office 
has  possession  of  the  original  note  being 
reamortized.  If  the  County  Office  does 
not  have  possession  of  the  origmal  note, 
the  County  Supervisor  will  ask  the 
FmHA  Finance  Office  to  return  the 
original  note  so  it  is  in  the  County  Office 
before  Form  FmHA  1940-17  is 
processed. 

(5)  The  County  Supervisor  wiO 
complete  and  send  to  the  Finance  Office 
Form  FmHA  1965-22,  "Information  of 
Assumption  on  New  Terms  or  Other 
Change  of  Terms,"  Form  FmHA  1965-23. 
"Supplemental  Information  on 
Assumption  and/or  Change  of  Terms." 
and  Exhibit  D  of  diis  subpart  in 
accordance  with  the  imiyisions  of  the 
forms  manual  insert. 

'id)  The  original  and  County  Office 
copies  of  loan  notes  or  assumption 
agreements  that  are  reamortized  wiU  be 
marked  "REAMORTIZED  OR 
RESCHEDULED  WITH  WRITEDOWN. 
NotefsJ  Numberfs). "  Hie  ori^nal  new 
Form  FmHA  1940-17  will  be  attached  to 
the  original  note  or  assumption 
agreement  being  consolidated, 
rescheduled  or  reamortized  and  filed  in 
the  prcunissory  note  folder.  A  copy  of 
each  document  will  be  filed  in  the 
borrower's  case  file. 

(7)  If  the  borrower  owns  real  estate 
property  not  securing  FmHA  loans,  a 
condition  of  the  write-down  of  debt  will 
be  for  the  borrower  to  allow  FmHA  to 
take  the  best  lien  obtainable  mi  all 
borrower  owned  real  estate  to.  secure 
any  recapture  of  the  written  down  debt 
All  notes  outstanding  for  all  FmHA 
loans  just  prior  to  the  write-down  will 
be  listed  on  the  new  real  estate  security 
instriiment  Such  real  estate  security  will 
be  taken  whether  m  not  the  borrower 
has  equity  in  the  property. 

(8)  If  the  write-down  of  the  borrower's 
real  estate  debt  resulta  in  all  FmHA  debt 
being  written  down.  FmHA  real  estate 
liens  will  be  maintained  and  will  not  be 
subordinated  during  the  recapture 
period. 

(9)  If  a  borrower  does  not  own  any 
real  estate  there  will  be  no  recapture 
and  the  borrower  will  not  be  required  to 
enter  into  a  recapture  agreement 
However,  FinHA  chattel  Hens  of  record 
will  be  maintained,  unless  the  write- 
down of  debt  resulta  in  all  of  FmHA 
debts  being  written  off.  ff  the  borrower 
does  not  own  real  estate,  and  the  write- 
down of  debt  residta  in  FmHA  loans 


being  written  off  in  total,  all  FmHA 
chattel  liens  will  be  released. 

(f)  Processing  of  the  Buy  Out  when 
borrowerfs)  pay  the  net  recovery  value 
of  the  FmHA  security.  Upon  payment  by 
the  borrower  of  net  recovery  value,  the 
original  security  instrument  will  be 
released  and  a  new  mortgage  or  deed  of 
trust  will  be  taken  to  obtain  the  best  lien 
obtainable  on  the  real  estate  which  will 
be  subordinate  to  any  purchase  money 
security  interest  which  does  not  exceed 
the  fair  market  value  of  the  property  to 
enable  the  borrower  to  purdiase  the 
property  at  the  net  recovery  value. 


§  1951.912 

(a)  Certified  State  Mediation  Program. 
The  purpose  of  the  mediation  program  is 
to  participate  with  farm  borrowers,  and 
with  their  other  creditors  where  such 
exist  to  reach  agreementa  to  keep  the 
farmer  in  business  and  provide  an 
opportunity  to  overcome  financial 
difficulties.  Where  a  State  has  a 
certified  mediation  program: 

.  (1)  FtaiHA  will  participate  in 
accordance  with  the  terms  of  that 
program,  except  diat  no  decision  will  be 
binding  on  FmHA  until  approved  by  the 
appropriate  FmHA  official.  FtaHA  will 
participate  in  metfiation  under  the  same 
terms  and  conditions  applicable  to  other 
similarly-sitaated  creditors  within  the 
State.  For  example,  where  the  State 
program  makes  participation  voluntary 
on  die  part  of  creditors,  FmHA's 
participation  will  also  be  voluntary. 

(2)  When  the  review  of  the  plan 
submitted  by  an  applicant  for  debt 
write-down  shows  the  existence  of  a 
substantial  amount  of  non-FmHA  debt 
the  County  Supervisor  will  request 
medtation.  MMhation  proceedings 
caimot  delay  consideration  of  a 
borrower  for  loan  servicing  programs, 
except  with  the  ccMisent  of  the  borrower. 

(3)  Mediation  fees,  if  charged  to 
FmHA,  will  be  paid  by  completing 
Standard  Form  1034,  "Public  Voucher 
for  Purchases  and  Services  Other  Than 
Personal,"  and  submitting  Form  FmHA 
2024-1,  "Miscellaneous  Payment 
System,"  for  payment  as  a  non- 
recoverable  cost  in  accordance  with 
FmHA  Instraction  2024-P  (available  in 
any  FmHA  office). 

(4)  Failure  of  creditors  to  participate 
in  mediation  will  not  preclude  the 
FmHA  from  using  Primary  Loan  Service 
programs. 

(5)  The  FmHA  State  Director  will 
assign  FmHA  employees  within  their 
geographic  areas  of  jurisdiction  to 
represent  FmHA  in  a  certified  State 
farm  credit  mediation  process.  These 
authorities  can  vary  from  complete 
authority  to  act  for  FmHA  to  a 
requirement  for  review  and  concurrence 


by  the  State  Director  or  designee  prior  to 
approving  a  mediation  agreement  The 
State  Director  will  set  forth  in  writing 
the  specific  authority  delegated  to 
employees  to  represent  FmHA  in 
mediations  and  to  make  decisions  to 
agree  to  a  proposed  mediation 
agreement 

(6)  Training.  The  FmHA  State  Director 
will  arrange  for  training  in  mediation 
techniques  to  employees  delegated  to 
represent  FmHA  in  mediation.  This 
training  shall  include  ccKnmunication 
skills,  negotiation  skills,  and  analysis  of 
primary  loan  service  programs. 

(b)  Voluntary  meeting  of  creditors. 
The  purpose  of  voluntary  meeting  of 
creditors  is  to  participate  «vith  farm 
borrowers  and  their  creditors  to  reach 
agreements  to  keep  the  farmer  in 
business. 

(1)  In  cases  described  in  paragraph 
(a)(2)  of  this  section  in  States  which 
there  is  no  certified  State  mediation 
program,  the  County  Supervisor  will 
assist  the  borrower  in  scheduling  a 
meeting  with  all  of  the  borrower's 
creditors,  and  encourage  them  to 
participate  with  FmHA  in  developing  a 
restructuring  plan  for  the  borrower. 
Voluntary  meetings  of  creditors  cannot 
delay  consideration  of  a  borrower  for 
primary  loan  servicing  programs,  except 
with  the  consent  of  the  borrower. 

(2)  State  Directors  will  provide  County 
Supervisors  with  training  to  enhance 
their  commuiucation  and  negotiating 
skills  to  provide  an  effective  voluntary 
adjustment  program. 

(3)  The  State  Director  will  appoint  a 
person  to  conduct  this  meeting  and  will 
attempt  to  develop  a  plan  with  the 
borrower  and  his/her  creditors  that  will 
permit  the  borrower  to  remain  in 
business  and  have  the  opportunity  to 
overcome  the  financial  difficulty.  Upon 
the  borrower's  request,  the  State 
Director  will  appoint  an  FmHA 
employee  not  previously  involved  in 
servicing  the  borrower's  account 

(4)  Failure  of  creditors  to  participate 
in  voluntary  meeting  of  creditors  will 
not  preclude  the  FmHA  from  using  debt 
write-down  if  it  would  result  in  a  greater 
net  recovery  to  FmHA  than  liquidation. 

(5)  Agreements  reached  at  the  meeting 
of  creditors  will  be  confirmed  in  writing 
and  put  in  the  borrower's  case  file. 
Copies  will  be  provided  to  all  creditors 
participating. 

S  1951.913    [ResMved] 


S  1951.914 

Loan  Servtca  Programs. 

(a)  Rescheduling  requirements:  (1) 
Notes  which  are  rescheduled  with  write- 
down in  accordance  with  this  subpart 

BEST  COPY  AVAILABLE 
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will  not  be  consolidated  during  the 
shared  appreciation  agreement  period. 
(2)  Notes  which  are  rescheduled  with 
write-down  in  accordance  with  this 
subpart  may  not  be  rescheduled  or 
reamortized  during  the  shared       : 
appreciation  agreement  period.     I 

(b)  Finance  Office  actions:  (1)  The 
Finance  Office  will  establish  an  equity 
receivable  account  in  the  amount  shown 
on  Exhibit  B.  "Noncash  Credit  for 
Fanner  Program  Loans  When        | 
Establishing  Recapture  Receivable** 
(available  in  any  FmHA  office). 

(2)  The  Finance  Office  will  remove  the 
borrower's  name  from  its  delinquency 
report 

(3)  Six  months  prior  to  the  end  of  the 
shared  appreciation  agreement,  not  to 
exceed  10  years,  the  Finance  Office  will 
notify  the  County  Supervisor  of  the 
expected  final  date  of  the  recapture. 

(c)  Servicing  Shared  Appreciation 
Agreements.  Recapture  of  any 
appreciation  will  take  place  at  the  end 
of  the  term  of  the  agreement  or  sooner  if 
the  following  occurs: 

(1)  On  the  conveyance  of  the  real 
security  property;  however,  transfer  of 
title  to  the  spouse  of  a  borrower  on  the 
death  of  such  borrower,  will  not  be 
treated  by  FmHA  as  a  conveyance  for 
the  purposes  of  recapture.  Recapture 
will  take  place,  however,  if  the  surviving 
spouse  sells  the  subject  property  or  at 
the  end  of  the  recapture  agreement 
whichever  comes  first; 

(2)  On  the  repayment  of  the  loans; 
(3]  If  the  borrower  ceases  farming 

operations;  or 

(4]  At  the  end  of  the  tenth  year  after 
debt  write-down. 

(d)  Procedures  for  Recapture  at  the 
end  of  Shared  Appreciation  Agreement 
(1)  The  County  Supervisor  will  present 
the  borrower  with  a  list  of  three  FmHA 
approved  appraisers.  The  borrower  will 
select  an  appraiser  to  conduct  an 
appraisal  of  the  real  estate  security.  The 
appraisal  cost  will  be  shared  equally  by 
FniHA  and  the  borrower.  The  results  of 
such  appraisal  will  be  considered  by 
FmtiA  in  any  final  determination 
concerning  the  shared  appreciation 
agreement 

(2)  The  borrower  will  be  notified  by 
certified  mail  "return  receipt  requested" 
of  the  recapture  amount  due  and 
payable.  This  notification  letter  wall  also 
include  the  recapture  calculations.  The 
borrower  submits  the  amount  due  to  the 
FmHA  County  Office.  If  the  payment  is 
not  made  by  the  borrower  within  90 
days  from  the  date  due,  the  borrower's 
account  will  be  treated  as  overdue  and 
FmHA  will  proceed  with  collection 
efforts  wliidi  may  include  foreclosure. 

(3)  The  FmHA  couinty  office  will  note 
all  the  payments  received  under  the 


Recapture  Agreement  on  Form  FmHA 
451-2.  "Schedule  of  Remittance."  The 
following  statement  should  be  recorded 
in  the  body  of  the  form:  "Equity 
Receivable  Payment"  along  with  a  copy 
of  the  recapture  agreement  and  a  copy 
of  Exhibit  B,  "Noncash  Credit  for  Farmer 
Program  Loans  When  Establishing 
Recapture  Receivable,"  of  this  subpart 

§1951.915    [ftoMrvMl] 

§1951.919    Exception  autttortty. 

The  Administrator  may,  in  individual 
cases,  make  an  exception  to  any 
requirement  or  provision  of  this  subpart 
which  is  not  inconsistent  with  the 
authorizing  statute  or  other  applicable 
law,  if  the  Administrator  determines  the 
application  of  the  requirement  or 
provision  would  adversely  affect  the 
Government's  interest.  The 
Administrator  will  exercise  this 
authority  only  upon  request  of  the  State 
Director  and  on  recommendation  of  the 
Assistant  Administrator,  Farmer 
Programs,  or  upon  request  from  that 
Assistant  Administrator.  Requests  for 
exceptions  must  be  made  in  writing  and 
supported  with  documentation  to 
explain  the  adverse  effect  that  failure  to 
take  such  action  would  have  on  the 
Government's  interest  propose 
alternative  courses  of  action,  and  show 
how  the  adverse  effect  will  be 
eliminated  or  minimized  if  the  exception 
is  granted. 

§§1951.917-1951.949    [ResarvMl] 

§1951.950    0MB  control  mimbw. 

The  collection  of  information 
requirements  in  this  regulation  have 
been  approved  by  the  Office  of 
Management  and  Budget  and  assigned 
OMB  control  number . 

Exhibit  A— Notice  of  the  Availability  of 
Loan  Service  Programs  for  Delinquent 
Farm  Program  Borrowers 

UNITED  STATES  DEPARTMENT  OF 
AGRICULTURE.  FARMERS  HOME 
ADMINISTRATION 

(Insert  Borrower's  Addfess) 
Dear  (Insert  Borrower's  Name) 

This  notice  is  to  advise  you  that  your 
payments  on  your  debt  with  the  Farmers 
Home  Administration  (FmHA)  are  seriously 
behind  schedule. 

In  an  effort  to  help  you  through  this 
difficult  financial  period,  the  FmHA  is 
required  to  provide  notice  of  loan  service 
options  to  borrowers  who  are  at  least  ISO 
days  late  in  making  payments  on  their 
Farmer  Program  loan(s).  This  notice  is 
required  by  the  Agricultural  Credit  Act  of 
1987. 

The  attachments  writh  this  notice  will 
provide  you  with  the  following  loan  servicing 
information: 

(1)  A  summary  of  all  primary  loan  service 
programs; 


(2)  A  summary  of  preservation  loan  service 
programs; 

(3)  Copies  of  relevant  forms  needed  to 
apply; 

(4)  Advice  on  how  to  get  copies  of  FmHA 
regulations; 

(5)  A  description  of  the  FmHA  appeal 
process. 

The  objectives  of  the  primary  servicing 
programs  are  to  selectively  change  a  ' 

delinquent  Farmer  Program  bom)wer's  debt 
so  that  he/she  can  continue  farming 
operations,  and  to  minimize  FmHA  loan 
losses. 

You  must  notify  FmHA  within  45  days  after 
the  receipt  of  this  notice  if  you  wish  to  be 
considered  for  the  primary  and  preservation 
programs.  FmHA  has  60  days  to  process  your 
request.  The  60-day  timeframe  will  start 
when  you  complete  and  return  Attachment  2 
along  with  the  fully  completed  forms 
attached  to  this  notice. 

If  you  do  not  notify  the  FmHA  writhin  45 
days  that  you  wish  to  be  considered  for 
Primary  or  Preservation  Servicing  programs, 
FmHA  will  proceed  to  accelerate  your  FmHA 
debt.  This  acceleration  is  a  very  severe 
action,  and  the  result  will  be  that  FmHA  will 
take  legal  action  to  collect  the  money  you 
owe.  This  action  will  include  foreclosing  on    - 
real  estate  and/or  chattels,  repossessing 
personal  property  or  in  other  ways 
proceeding  against  property  you  own  in 
which  FmHA  has  a  security  interest,  stopping 
the  release  of  money  from  the  sale  of  crops 
and  other  security,  taking  by  offsets  money 
you  are  owed  by  other  Federal  agencies, 
and/or  suits  to  collect  unpaid  loans. 

(Insert  County  OHlce  Address) 

Sincerely, 

County  Supervisor 

Attachments. 

Exhibit  A— Attachment  1 

Farmers  Home  Administration 

Summary  of  Primary  and  Preservation  Loan 
Service  Programs 

This  Notice  describes  the  primary  and 
preservation  loan  service  programs  available 
to  borrowers  from  FmHA  who  have  "farmer 
program  loans".  If  you  are  one  of  these 
borrowers,  this  Notice  gives  you  general 
information  on  the  "loan  servicing  programs" 
available  for  these  loans.  "Loan  servicing 
programs"  are  methods  by  which  FmHA  can 
reduce  the  burden  of  repaying  farmer 
program  loans.  This  Notice  describes  these    . 
programs  and  tells  you  (1)  how  to  obtain 
more  information  on  each  one  of  them.  (2) 
how  to  apply  if  you  want  to  be  considered  for 
one  or  more  of  diem,  and  (3)  what  your 
appeal  rights  are  if  you  are  considered  for 
loan  servicing,  are  not  granted  it  and  think 
that  mistakes  were  made  in  the  consideration 
process. 

A  COPY  OF  THE  REGULA-nONS 
DESCRIBING  EACH  ONE  OF  THESE 
PROGRAMa  AND  THE  FMHA  APPEAL 
REGULATIONS.  ARE  AVAILABLE  ON 
REQUEST  AT  ANY  COUNTY  OFHCE. 

The  primary  and  preservation  loan  service 
programs  described  in  this  Notice  apply  to 
FmHA  "farmer  program  borrowers,"  wtiich 


means  borrowers  with  the  fallowing  types  of 
loans:  Operating;  farm  ownership  emergency, 
soil- and  water  economic  emergency; 
economic  opportunity;  recreation  loans; 
special  livestock  and  rural  housing  loans 
made  for  farm  service  buildings.  'These 
programs  do  not  apply  to  "non-program 
loans,"  which  category  includes  those  loans 
that  are  made  by  FmHA  at  commercial  rates 
to  dispose  of  excess  property. 

THE^  PRIMARY  AND  PRESERVATION 
LOAN  SERVICE  MtOGRAMS  EACH  HAVE 
SEPARATE  LEGAL  REQUIREMENTS,  SOME 
OF  WHICH  ARE  COMPUCATED.  YOU 
MAY  WANT  HELP  IN  UNDERSTANDING 
THEM  AND  IN  EVALUATING  YOUR 
SITUATION.  You  may  wrish  to  consult  an 
attorney  to  get  this  help.  Additionally,  in 
many  States  there  are  organizations  that  give 
free  or  low-cost  advice  to  farmers  with 
serious  financial  problems.  Your  local  USDA 
Extension  Service,  or  your  State  Agricultural 
Agency,  should  be  able  to  tell  you  what  is 
available  in  your  area.  BECAUSE  YOUR 
FARMERS  HOME  ADMINISTRA'nON 
COUNTY  SUPERVISOR  MUST  REMAIN 
NEUTRAL,  HE  OR  SHE  CANNOT 
RECOMMEND  ANY  PARTICULAR 
ATTORNEY  OR  SERVICE. 

I.  Summary  of  Primary  Loan  Service 
Programs 

(1)  Loan  consolidation  means  to  combine 
two  or  more  of  the  same  type  loans.  For 
example.  Operating  Loans  (OL)  can  only  be 
combined  widi  otba  Operating  Loans,  and 
Farm  Ownership  (FO)  loans  can  only  be 
combined  wfith  other  Farm  Ownersbdp  kms. 

(2)  Loan  rescheduling  means  to  rewrite  the 
rates  and/or  terms  of  OL  loans.  The  pay-back 
period  for  OL  loans  can  be  rescheduled  up  to 
a  maximum  of  15  years. 

(3)  Loan  reamortization  means  to  rewrite 
the  rates  and/or  terms  of  FO  loans.  The  pay- 
back period  for  the  revised  loan  term  cannot 
exceed  40  years  from  the  date  of  the  original 
note. 

(4)  Interest  rate  reduction  means  to  lower 
interest  rates  to  the  lowest  rate  permitted  by 
law  for  a  particular  loan  type.  For  instance, 
the  lowest  rate  for  an  OL  limited  resource 
loan  is  3  percent  below  the  regular  rate. 
Regular  rates  are  determined  by  the 
Govertunent's  cost  to  borrow  money,  and 
these  rates  vary  with  the  financial  market  in 
general. 

(5)  Deferral  means  to  delay,  on  a  temporary 
basis,  payments  of  principal  and  interest  on 
loans.  FmHA  deferrals  are  for  up  to  5  years. 
You  must  show  that  you  cannot  now  pay 
essential  family  living  expenses,  maintain 
essential  chattel  and  real  estate  and  meet 
scheduled  payments  on  all  debts,  AND  that 
this  problem  is  temporary.  Your  Farm  and 
Home  plan  must  show  that  the  payments  on 
the  deferred  debt  can  be  resumed  at  the  end 
of  the  deferral  period. 

FmHA  sets  interest  rates  and  terms  for 
deferred  loans  at  the  current  rate  of  interest 
for  loanr  of  the  same  type  or  the  original  loan 
rate,  whichever  is  lower.  See  FmHA 
Instruction  §  1951.S10(c)(7]  for  more 
information  on  this  point 

Deferrals  will  be  considered  by  F^nHA  only 
after  it  has  been  determined  that 
consolidation,  rescheduling  or  reamortization 
options  wiD  not  provide  sufficient  cash  flow 


to  make  payments  on  the  debt  operate  the 
farm  and  provide  Csmily  living  expenses. 

Note.— FmHA's  Softwood  Timber 
program  is  a  special  deferral  program 
whereby  marginal  land,  including  highly 
erodible  land  and  pastiue.  can  be  planted  in 
softwood  timber.  "The  amount  of  debt  cannot 
exceed  $1,000  per  acre  and  can  be  deferred 
for  up  to  45  years.  Interest  charges  will 
accrue  and  be  added  to  the  loan  amount 
during  the  deferral  period.  Payment  on  the 
deferred  debt  phis  accrued  interest  charges 
must  be  made  when  the  timber  is  harvested 
and  sold  by  the  borrower. 

Coiuervation  Easements  permit  a 
financially  distressed  borrower  to  convey  an 
easement  on  highly  erodible  land,  wetland  or 
other  wildlife  habitat  to  the  Secretary  of 
Agriculture.  The  Secretary,  as  payment  for 
the  easement  will  permanently  reduce  the 
borrower's  debt  The  reduction  will  be  either 
the  value  of  the  easement  land  or  the 
difference  between  the  amount  of  the 
outstanding  loan  secured  by  the  land  and  the 
current  appraised  value  of  the  land 
whichever  is  greater.  The  farm  acreage 
remaining  after  conveying  of  the  easentent 
must  be  of  sufficient  size  to  permit  a  feasible 
fanning  operation. 

(6)  Debt  write-down  means  to  reduce  the 
amount  of  debt  owed  by  a  borrower.  Debt 
write-down  can  be  done  by  FmHA  through 
the  use  of  Conservation  Easements  or 
through  a  reduction  of  the  loan  principal  and/ 
or  the  accrued  interest  on  the  loan,  to  a  point 
as  low  as  the  net  recovery  value  to  FmHA  of 
the  collateral.  The  "collateral"  is  the  property 
that  was  pledged  or  mortgaged  to  FmHA  in  ■ 
order  to  get  the  loan. 

(7)  The  writing  down  of  the  loan  principal 
and/or  interest  charges  means  a  debt  write- 
down to  a  level  where  all  loans  plus  interest 
charges  can  be  paid  as  scheduled  and  farm 
operating  and  family  living  expenses  can  be 
paid.  If  you  are  eligible  for  the  FmHA  debt 
write-down  program,  the  debt  is  written 
down  to  the  point  where  the  borrower  has  a 
feasible  plan  of  operation.  A  feasible  plan 
means  a  realistic  plan  showing  that  enough 
income  will  be  generated  to  meet  the 
scheduled  loan  payments,  to  operate  the  farm 
and  to  pay  family  living  expenses.  The  debt 
write-down  caiuiot  be  an  amount  less  than 
the  net  recovery  value  from  the  sale  of  the 
property  serving  as  security  for  the  debt 
being  %vritten  down.  Net  recovery  value 
means  the  fair  market  valae  of  the  collateral, 
as  determined  by  a  qualified  appraiser,  less 
the  government's  cost  of  foreclosing  on  or 
liquidating  the  collateral  less  the  value  of  any 
prior  liens.  If  you  are  seriously  delinqt>ent 
(more  than  six  months  behind  in  your 
payments)  on  your  farmer  program  loans,  you 
have  a  right  to  be  considered  for  this  debt 
write-down.  To  be  considered  you  must  apply 
as  spelled  out  in  section  DL  The  procedures 
are  spelled  out  in  section  IV  of  this  notice. 
While  you  have  a  right  to  be  "considered"  for 
this  relief,  it  will  be  given  only  to  those  who 
genuinely  cannot  repay  their  loans  as 
originally  made  or  as  modified  by  other  loan 
servicing  programs.  You  will  be  expected  to 
use  all  resources  available  to  you  in  an  effort 
to  repay  your  loans  before  debt  vrith  write- 
down will  be  granted. 


n.  Preservation  Loan  Service  Programs 

These  programs  apply  when  the  primary 
loan  service  programs  cannot  help  you.  These 
programs  are  available  to  you  if  FmHA 
already  owns  your  proper^  or  you  are  to 
about  to  lose  your  property  to  FmHA.  TTie 
preservation  loan  service  programs  include: 

(1)  Dwelling  retention,  which  means  to 
reacquire  ownership  or  to  lease  the  farm 
house  and  out-buildings  plus  a  limited 
amount  of  surrounding  property  used  to 
maintain  the  occupant  and  his  or  her  family 
(no  more  than  10  acres)  for  a  period  of  three 
to  five  yearr 

(2)  Farmland  leaseback  or  buyback 
arrangements,  which  mean  that  you  can 
either  lease  the  farm  that  FmHA  has  taken 
into  inventory,  or  purchase  the  farm  back 
from  FmHA. 

III.  How  To  Apply  For  Primary  Loan 
Servicing  Programs 

You  can  apply  for  the  Primary  Loan 
Servicing  programs  by  returning  Attachment 
2,  "Borrower  Acknowledgement  of  Notice  of 
the  Availability  of  Primary  and  Preservation 
Loan  Service  Programs  for  Delinquent  Farmer 
Program  Borrowers,"  to  the  FmHA  County 
Supervisor  within  45  days  after  receiving  this 
Notice.  You  roust  also  return  with 
Attadunent  2  the  following  forms,  fully 
completed.  These  forms  should  be  attached 
to  this  notice,  if  this  Notice  was  sent  to  yon 
because  your  payments  are  delinquent  by  180 
or  more  days.  If  your  copy  of  this  form  does 
not  have  the  forms  attached,  call  or  visit  your 
FmHA  County  Office  to  obtain  the  forms: 
Form  FmHA  410-1,  "Application  for  FmHA 
Services."  including  a  current  (within  90 
days)  financial  statement  of  all 
individuals  and  entities  personally  Hable 
for  Hw  FmHA  debt. 
Form  FmHA  410-4,  "Application  Reference 

Letter." 
Form  FmHA  410-fl,  "Statement  Regarding 

the  Privacy  Act." 
Form  FmHA  431-2,  "Farm  and  Home  Plan." 
Form(8)  FmHA  440-32,  "Request  for 

Statement  of  Debts  and  Collateral." 
Form(8)  FmHA  1910-5,  "Request  for 

Verification  of  Employment" 
Form  FmHA  1924-1,  "Development  Plan."  if 

necessary. 
Form  SCS  CPA-2iB,  "Highly  Erodible  Land 
and  Wetland  Conservation 
Certification." 
Form  AD-1026— "Highly  Erodible  Land  and 
Wetland  Conservation  Certification" 

IV.  EligibiUty  for  Primary  Loan  Servicing 

Upon  receipt  of  properly  completed 
application  forms  by  the  FmHA  County 
Supervisor,  the  County  Sui>ervisor  must  ^ 
determine  that: 

(1)  Your  financial  difficulty  is  due  to 
conditions  beyond  your  control  such  as: 

(a)  Natural  disaster  declared  by  the 
President  or  Secretary; 

(b)  Illness  in  the  family;     • 

(c)  Loss  of  off-farm  income; 

(d)  Depressed  economic  conditions  in  local 
agriculture. 

(e)  Financial  difficulty  is  not  outside  your     ~ 
control  if  you  have  sufficient  assets  to  make 
payments  to  FmHA.  and  you  are  not  making 
payments. 
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(2)  You  have  acted  in  good  faith  in  your 
dealings  with  FmHA.  This  means  you  are 
attempting  to  live  up  to  your  agreements  with 
FmHA  and  are  maintaining  your  property 
which  is  collateral  for  FmHA  loans. 

(3)  You  have  a  feasible  plan  of  operation.  If 
your  plan  shows  that  you  will  be  able  to 
repay  your  loan  or  loans  to  FmHA  through 
one  or  a  combination  of  the  methods 
described  in  (1)  through  (5)  of  Section  I.  your 
debt  will  not  be  write-down,  because  these 
methods  are  less  costly  to  the  Government. 

Within  60  days  after  receiving  your  request 
for  primary  and  preservation  loan  servicing, 
the  County  Supervisor  will  take  the 
information  you  have  provided  with  your 
application  and  calculate  the  net  recovery 
value  of  your  collateral.  This  information  will 
be  provided  to  you. 

If  the  FMHA  County  Supervisor  concludes 
that  the  Government  can  collect'  more  money 
by  writing  down  your  debt  than  can  be 
obtained  by  foreclosure  and  that  the  other 
loan  servicing  programs  will  not  be  sufficient 
to  allow  you  to  continue  farming,  you  will  be 
offered  a  %vrite-down  which  will  include  a 
change  in  payment  schedules  on  the 
remaining  debt  which  is  not  written-down. 
You  will  receive  a  copy  of  the  County 
Supervisor's  analysis  along  with  an 
appointment  date  to  take  adjustment  action 
on  your  debt.  As  a  condition  of  this  relief,  the 
County  Supervisor  will  require  you  to  sign  a 
"shared  appreciation  agreement."  This  is  an 
agreement  that  requires  you  to  repay  a 
portion  of  the  amounts  written  down, 
depending  on  the  appreciation  of  your  real 
estate  security  property  in  future  years. 

If  you  do  not  qualify  for  debt  write-down 
and  the  FmHA  County  Supervisor  determines 
that  continuation  of  your  farming  operation 
requires  debt  adjustment  actions  by  other 
lenders,  mediation  will  be  requested  where 
approved  State  mediation  programs  are 
available  or  through  informal  negotiation 
where  approved  mediation  programs  are  not 
available. 

If  the  FmHA  County  Supervisor  cannot  find 
a  way  for  you  to  continue  your  farming  j 
operation,  you  will  be  determined  to  1^  I 
ineligible  for  PmHA's  primary  loan  servicing 
programs.  You  will  be  so  notified  and  will  be 
advised  to  attend  a  meeting  with  the  County 
Supervisor  and,  if  you  think  that  the  decision 
is  in  error,  how  to  appeal  the  decision. 

V.  What  Happens  When  You  Are  Not  Eligible 
For  Primary  Loan  Servicing 

You  will  be  advised  that  you  may  purchase 
the  property  securing  the  debt  to  FmHA  at 
the  net  recovery  value  of  that  property. 
FmHA  determines  net  recovery  value  by 
subtracting  &om  the  current  market  value  of 
the  property  securing  the  debt,  all  costs  of 
liquidating,  acquiring,  and  disposing  of  the 
collateral  for  your  loan  and  the  value  of  any 
prior  hens.  These  liquidation  costs  include 
estimated  administrative,  legal,  and  other 
expenses  associated  with  a  liquidation 
process  and  dispositfon  of  the  collateral. 

Should  you  decide  to  purchase  the 
property,  you  must  advise  your  County 
Supervisor  within  45  days  after  being  advised 
of  the  FmHA's  decision  not  to  write  down 
your  loan  or  to  give  you  other  primary  loan 
servicing.  If  you  appeal  this  decision,  you  will 
have  45  days  after  any  final  decision  on  your 


appeal  to  offer  to  purchase  the  property.  Your 
purchase  of  this  property  must  be  paid  for  in 
cash.  Financing  will  not  be  provided  by 
FmHA. 

VI.  What  Happens  If  You  Decide  Not  To 
Purchase  The  Property 

If  you  decide  not  to  purchase  the  property, 
your  collateral  must  be  liquidated.  This  can 
be  accomplished  in  three  ways: 

(1)  You  can  sell  or  transfer  the  property  for 
market  value  and  pay  that  amount  to  FmHA. 

(2)  You  can  convey  the  property  to  FmHA. 
or 

(3)  You  can  let  the  Agency  proceed  with 
foreclosure. 

If  selection  and  completion  of  any  of  the 
methods  set  forth  above  results  in  less  than 
full  payment  of  your  FmHA  debt,  you  may 
apply  for  debt  settlement  You  will  also  have 
an  opporiiuiity  to  apply  for  the  "Preservation 
Loan  Service  Programs"  described  later  in 
this  Notice  concerning  your  farm  property 
that  FmHA  takes  into  inventory. 

VII.  Eligibility  For  Preservation  Loan  Service 
Programs 

(1)  Dwelling  Retention.  The  following 
eligibility  requirements  must  be  met 

(a)  You  will  be  notified  within  30  days  after 
FmHA  acquires  your  property.  You  must 
apply  for  occupancy  not  later  than  90  days 
after  the  property  is  acquired  by  FmHA.  Also, 
you  must  have  received,  from  farming  or 
ranching  operations,  gross  farm  income 
similar  to  farms  of  comparable  size  and 
location  experiencing  the  same  local 
agricultural  conditions  in  at  least  2  calendar 
years  during  the  six  year  period  preceding  the 
calendar  year  when  you  apply. 

(b)  Sixty  (60)  percent  of  your  gross  annual 
income  in  at  least  2  calendar  years  during  the 
6-year  period  immediately  preceding  the 
calendar  year  in  which  the  application  is 
made  must  be  from  your  farming  or  ranching 
operations. 

(c)  You  must  have  continuously  occupied 
the  homestead  properfy  during  the  6  calendar 
years  immediately  preceding  the  calendar 
year  when  you  apply.  This  requirement  may 
be  waived  by  FmHA  if  you  have,  due  to 
circumstances  beyond  your  control,  had  to 
leave  the  property  for  a  period  not  exceeding 
12  months  during  the  S-year  period.  Should 
you  desire  to  lease  the  homestead,  you  must 
pay  FtaiHA  a  reasonable  sum  as  rent.  Rents 
charged  by  FmHA  will  be  comparable  to 
similar  residential  properties  in  the  area.  You 
are  expected  to  maintain  the  property  in  good 
condition. 

You  must  meet  other  reasonable  and 
necessary  terms  and  conditions  in  the  lease 
as  required  by  FmHA. 

(d)  The  homestead  property  can  be  leased 
to  you  for  not  less  than  3  years  or  more  than  5 
years.  The  homestead  property  cannot  be 
subleased  or  assigned  by  you. 

(e)  Your  failure  to  make  timely  rental 
payments  to  FmHA  will  give  FmHA  the  right 
to  evict  you.  FmHA  will  allow  you  a  hearing 
under  FmHA's  administrative  appeal 
procedure  arid  will  comply  with  all 
applicable  State  and  local  laws  governing  the 
termination  of  your  lease  before  eviction. 

Note:  At  any  time  during  the  term  of  your 
lease,  you  have  the  right  to  purchase  the 
homestead  property  at  the  current  market 


value  as  established  by  an  independent 
appraisal.  If  you  want  to  buy  the  property 
during  the  term  after  lease,  contact  the 
county  supervisor.  You  will  need  to  discuss 
financing  arrangements  for  the  purchase  of 
your  homestead  with  the  FmHA  County 
Supervisor. 

(2)  Leaseback  and /or  bu^back  of  farm 
inventory  property.  When  FmHA  has 
acquired  your  property,  it  may  be  available  to 
you  under  our  leaseback/buyback  program, 
subject  to  any  conservation  measures  needed 
to  protect  floodplains  and  wetlands.  If  you 
are  the  previous  owner,  you  will  have  190 
days,  beginning  on  the  date  of  FmHA 
acquisition,  or  during  the  applicable  period 
under  State  law  (whichever  is  longer)  to 
purchase  or  lease  the  property.  If  you  do  not 
want  to  lease  or  buy  the  property,  your 
spouse  or  children  who  are  actively  engaged  ■ 
,  in  farming  will  have  the  same  190  day  period 
to  exercise  their  rights  to  leaseback/buyback. 
Members  of  family-held  corporations, 
partnerships  and  joint  operations  have  the 
same  rights  to  leaseback/buyback  as  a 
previous  owner.  It  is  up  to  you  to  notify'your 
family  members  or  stockholders  of  their 
leaseback/buyback  rights  if  you  do  not  wish 
to  exercise  them  yourself. 

The  first  right  to  acquire  the  property  goes 
to  the  previous  owner  from  whom  FmHA 
acquired  the  real  estate  property.  If  you  were 
an  operator  (and  not  also  the  owner]  of  the 
property  at  the  time  it  was  acquired  by 
FmHA.  and  the  owner  or  owner's  immediate 
family  does  not  buy  or  lease  the  property, 
you  will  be  next  in  line  for  purchase  or  lease 
opportunities.  Operators  of  family-size  farms 
receive  the  next  preference  after  operators  of 
the  property.  If  the  real  estate  is  located 
within  an  Indian  reservation  and  you  are  a 
member  of  that  tribe,  FmHA  will  within  90 
days  after  the  expiration  of  the  period  for 
which  the  right  to  purchase  or  lease  real 
property  by  the  immediate  previous  owner 
has  expired,  make  offers  in  accordance  wit& 
special  priorities  which  are  required  by  law. 
You  may  find  out  more  information  on  these 
priorities  by  contacting  the  FmHA  county 
office. 

For  buyback  which  would  be  financed  by 
FmHA  and  leaseback  the  following  eligibility 
conditions  must  be  met: 

(a)  You  must  have  sufficient  management 
skills  and  financial  resources  to  assure  a 
reasonable  prospect  of  success.  However, 
you  do  not  need  management  skills  if  you 
have  the  resources  to  obtain  financing 
outside  of  FmHA. 

(b)  You  must  submit  a  farm  plan  that 
reflects  evidence  of  a  feasible  operation. 

(c)  You  must  pay  rent  or  purchase  the 
property  at  an  amount  which  reflects  the 
current  market  value  of  the  property. 

VIU.  How  Do  You  Apply  For  The 
Preservation  Loan  Servicing  Programs? 

There  are  several  ways  to  apply  for  these 
programs  depending  on  your  situation.  U 
FmHA  already  owns  your  property  you 
should  apply  by  returning  Attachment  2  of 
this  notice  within  45  days  of  when  you 
receive  them.  If  FmHA  does  not  own  your 
property,  you  should  discuss  these  programs 
with  the  FmHA  County  Supervisor  as  soon  as 


you  decide  that  you  are  interested  in  them. 
You  should  ask  the  County  Supervisor  to 
discuss  the  eligibility  requirements  with  you. 
FmHA  is  authorized  to  enter  into  an 
agreement  with  you  so  that,  prior  to  FmHA 
acquiringthe  property,  you  may  receive 
either  of  uiese  two  preservation  loan 
servicing  programs  if  you  are  eligible.  Any 
agreement  between  you  and  FmHA  may  have 
conditions  that  need  to  be  met.  There  may  be 
cases  where  you  will  be  eligible  but  may  not 
be  able  to  meet  FmHA  credit  requirements  or 
other  conditions. 

IX.  ^peals 

Appeals  are  a  procedure  where  you  can 
request  a  hearing  of  any  adverse  decision  by 
an  impartial  hearing  officer,  plus  further 
review  of  the  hearing  officer's  decision.  The 
hearing  proceedings  are  recorded,  and  you 
can  purchase  a  written  transcription  if  you 
wish.  All  exhibits  presented  at.the  hearing 
will  become  a  part  of  the  hearing  record. 

X.  Summary 

FmHA  debt  primary  servicing  programs 
will  modify  delinquent  farmer  program  loans 
to  minimize  losses  to  the  Government  on 
such  loans  and  allow  the  borrowers  to 
continue  their  farming  operations.  If  you  are 
180  days  delinquent,  you  may  apply  for  any 
or  all  of  these  programs.  When  FmHA 
acquires  your  property  or  is  about  to  acquire 
your  property,  you  may  apply  for 
preservation  loan  servicing  programs.  You 
may  appeal  adverse  decisions. 

TO  TAKE  ADVANTAGE  OF  MOST  OF 
THESE  PROGRAMS  YOU  MUST  APPLY 
DURING  THE  TIME  DESCRIBED  IN  FmHA'S 
REGULA'nONS  WHICH  ARE 
SUMMARIZED  IN  THIS  NO^nCE. 

A  copy  of  FmHA's  regulations  are 
available  on  request  to  any  FmHA  office.  You 
do  not  have  to  apply  for  preservation  loan 
servicing  programs  now  if  FmHA  has  not  yet 
acquired  your  property.  You  will  be  notified 
again,  if  FmHA  acquires  your  property,  that 
you  can  apply  for  those  programs.  However, 
to  apply  for  the  primary  loan  servicing 
programs,  including  debt  writedown,  you 
must  return  Attachment  2  within  45  days 
after  you  receive  this  notice. 

ExhilHt  A — Attachment  2 

UNITED  STATES  DEPARTMENT  OF 
AGRICULTURE  FARMERS  HOME 
AOMINISTRA'nON 

Borrower  Acknowledgement  of  Notice  of  the 
Availability  of  Primary  or  Preservation  Loan 
Service  Programs 

Counfy  Supervisor,  FmHA 

This  acknowledges  that  I  (we)  have 
received  Notice  of  Availabilify  of  [FmHA 
Primary  and  Preservation]  Loan  Service 
Programs  for  Delinquent  Farm  Program 

Borrowers  dated . 

[Check  one  or  more  of  the  following  blocks:] 
D  (1)  I  (we)  specifically  request  FmHA  to 
consider  me  for  all  primary  and 
preservation  loan  service  programs — 
including  debt  deferral  and  debt 
writedown.  I  understand  I  will  be 
notified  of  my  appeal  rights  after  FmHA 
makes  a  decision  on  my  request. 


Pate) 


(Signature  of  borrower) 
Exhibit  A— AtUchment  3 

Notification  of  Borrowers  Whose  FmHA 
Loan  Accounts  Were  Accelerated  Between 
November  1, 1985,  and  May  7, 1987,  Who  Did 
Not  Request  Debt  Restructuring  and  the 
Release  of  Normal  Farm  Income;  and 
Borrowers  Whose  FmHA  Loan  Account^. 
Were  Accelerated  Before  November  1, 1985 

CERTIFIED  MAIL 

RETURN  RECEIPT  REQUESTED 

(Name  and  Address) 

Subject  Notice  of  Intent  to  Continue  with 
Acceleration  of  your  Farmers  Home 
Administration  Account  and  Notice  of  your 
Rights. 

•  To  request  to  voluntarily  convey  to 
FmHA  all  collateral  serving  as  security  for 
your  debt  to  FmHA  and  release  of  liabilify 
upon  completion  of  Debt  Settlement. 

•  To  request  leaseback  or  buyback  of  your 
farm  real  estate  from  FmHA  inventory  after 
voluntary  conveyance  or  foreclosure. 

•  To  request  to  retain  your  home  after  it  is 
acquired  by  FmHA. 

Dear 

FmHA  proposes  to  continue  with  the 
acceleration  of  your  loans.  This  is  a  very 
severe  action,  and  the  result  will  be  that 
FmHA  will  take  legal  action  to  collect  the 
money  you  owe.  This  action  will  include 
foreclosing  on  real  estate  and/or  chattels, 
repossessing  personal  property,  taking  by 
offsets  money  you  are  owed  by  other  Federal 
agencies,  and/ or  in  other  ways  proceeding 
against  property  you  own  in  which  FmHA 
has  a  security  interest. 

You  can  avoid  foreclosure  of  your 
account(s)  by  voluntarily  conveying  the 
property  securing  your  loan(s)  to  FmHA. 
FmHA  will  accept  the  conveyance  //it  is  in 
the  Government's  financial  interest  to  do  so. 
You  may  be  released  from  personal  liability 
on  your  loan  obligations  to  FmHA  if  you  meet 
the  requirements  of  FmHA's  debt  settlement 
regulations.  You  must  request  a  meeting  with 
the  County  Office  staff  within  15  days  to 
discuss  voluntary  conveyance. 

Although  you  will  lose  title  to  your 
properfy  when  a  foreclosure  or  voluntary 
conveyance  occurs,  you  will  be  able  to  apply 
for  the  preservation  loan  service  programs.  If 
you  are  eligible  for  these  programs,  you  can 
retain  possession  of  your  home  or  farm.  For  a 
complete  description  of  these  programs,  see 
Exhibit  A,  Attachment  1,  pages  11-14  which 
FmHA  sent  to  you  on  [insert  date). 

If  you  do  not  respond  to  this  notice,  FmHA 
will  continue  with  the  acceleration  of  your 
FmHA  debts,  with  all  of  the  consequences 
discussed  above.  The  indebtedness  due  is 

$ unpaid  principal,  and  S 

unpaid  interest,  as  of ,  19 ,  plus 

additional  interest  accruing  at  the  rate  of 

$ per  day  thereafter,  plus  any 

advances  made  by  the  United  States  for  the 
protection  of  its  securify  and  interest 
accruing  on  any  such  advances.  Unless  fiill 
payment  of  your  indebtedness  is  received 


within  30  days  from  the  date  of  this  letter  or 
you  voluntarily  convey  the  properfy  to  the 
Government,  the  United  States  will  take 
action  to  foreclose  on  real  estate  and/or 
chattels,  repossess  personal  properfy,  take  by 
offsets  money  you  owed  by  other  Federal 
agencies  and  in  other  ways  proceeding 
against  property  you  own  in  which  FmHA 
has  a  security  interest. 

Payment  should  be  made  by  cashier's 
check,  certified  check,  or  postal  money  order 
payable  to  the  Farmers  Home  Administration 
and  delivered  to  the  Counfy  Supervisor  of  the 
Farmers  Home  Administration  at 


(street  address  or  P.O.  Box) 


(cify) 


(State) 


(zip  code) 

If  you  submit  to  the  United  States  any 
payment  insufficient  to  pay  the  account  in 
full  or  insufficient  to  comply  with  any 
arrangements  agreed  to  between  the  Farmers 
Home  Administration  and  yourself,  that 
payment  WILL  NOT  CANCEL  the  effect  of 
this  notice.  If  such  insufficient  payments  are 
received  and  credited  to  your  account  no 
waiver  or  prejudice  of  any  rights  which  the 
United  States  may  have  for  breach  of  any 
promissory  note  or  covenant  in  the  securify 
instrument(s)  will  result  and  the  Farmers 
Home  Administration  may  proceed  as  though 
no  such  payment  had  been  made. 

•  (Your  mortgage  or  deed  of  trust  provides 
that  the  United  States  may  foreclose  without 
Court  action  by  selling  the  properfy  at  public 

sale  after .  The  Government  intends 

to  sell  the  properfy  in  this  manner.) 

If  you  do  not  request  voluntary  conveyance 
or  pay  FmHA  the  amount  indicated  above, 
the  United  States  plans  to  proceed  with 
foreclosure  or  liquidation. 

•  (This  paragraph  will  be  omitted  in  States 
with  judicial  foreclosure  or  if  it  conflicts  with 
State  law.) 

Sincerely, 


Counfy  Supervisor, 

Farmers  Home  Administration. 

(for  individual  borrowers  only) 

The  Federal  Equal  Credit  Opportunity  Act 
prohibits  creditors  from  discriminating 
against  credit  applicants  on  the  basis  of  race, 
color,  religion,  national  origin,  sex,  marital 
status,  handicap,  or  age  (provided  that  the 
appUcant  has  the  capacity  to  enter  into  a 
binding  contract),  because  all  or  part  of  the 
applicant's  income  derives  from  any  public 
assistance  program,  or  because  the  applicant 
has  in  good  faith  exercised  any  right  under 
the  Consumer  Credit  Protection  Act.  The 
Federal  agency  that  administers  compliance 
with  the  law  concerning  this  creditor  is  the 
Federal  Trade  Commission,  Equal  Credit 
Opportunify,  Washington,  DC  20S80. 
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Exhibit  A— AttachniMit  3A  | 

Notification  of  Borrowers  in  Cases  Involving 
Bankruptcy  Whose  FmHA  Loan  Accounts 
Were  Accelerated  Between  November  1, 
1985,  and  May  7.  1987.  Who  Did  Not  Request 
Debt  Restructure  and  The  Release  of  Normal 
Farm  Income  ■ 

CERTIFIED  MAIL  j 

RETURN  RECEIPT  REQUESTED 
(Name  and  Address) 

Subiect  Notice  of  Intent  to  ContinuVwith 
Acceleration  of  your  Fanners  Home 
AdiT.irastration  Account  and  Notice  of  your 
Rights. 

•  To  request  to  voluntarily  convey  to 
FmHA  all  collateral  serving  as  security  for 
your  debt  to  FmHA  and  release  of -liability 
upon  completion  of  Debt  Settlement. 

•  To  request  leaseback  or  buyback  your 
farm  real  estate  from  FmHA  inventory  after 
voluntary  conveyance  or  foreclosure 

•  To  request  to  retain  your  home  after  it  is 
acquired  by  FmHA. 

Dear  | 

FmHA  proposes  to  continue  with  the 
acceleration  of  your  loans.  This  is  a  very 
severe  action,  and  the  result  will  be  that 
FmHA  will  take  legal  action  to  collect  the 
money  you  owe.  This  action  will  include 
foreclosing  on  real  estate  and/or  chattels, 
repossessing  personal  property,  taking  by 
onsets  money  you  are  owed  by  other  Federal 
agencies,  and/or  in  other  ways  proceeding 
against  property  you  own  in  which  FmHA 
has  a  security  interest 

You  can  avoid  foreclosure  of  your 
account(s)  by  voluntarily  conveying  the 
property  securing  your  loan(s)  to  FmHA. 
FmHA  will  accept  the  conveyance,  ifii  ia  m 
the  Government's  tinancial  interest  to  do  so. 
You  may  be  released  from  personal  liability 
on  your  loan  obligations  to  FmHA  if  you  meet 
the  requirements  of  FmHA's  debt  settlement 
regulations.  You  must  request  a  meeting  with 
the  County  Office  staff  within  15  days  to 
discuss  such  a  conveyance. 

Although  you  will  lose  title  to  your 
property  when  a  foreclosure  or  voluntary 
conveyance  occurs,  yon  will  be  able  to  apply 
for  the  preservation  loan  service  programs.  If 
you  are  eligible  for  these  programs,  you  can 
retain  possession  of  your  home  or  form.  For  a 
complete  description  of  these  programs  see 
Exhibit  A.  Attachment  1,  pages  ^_ — ^^ 
which  FmHA  sent  to  you  on . 

If  you  do  not  respond  to  this  notice,  FmHA 
will  continue  with  the  acceleration  of  your 
FmHA  debts,  with  all  of  the  consequences 
discussed  above. 

The  indebtedness  due  is  $ 

unpaid  principal,  and  $ unpaid 

interest,  as  of ,  19 ,  phis 

additional  interest  accruing  at  the  rate  of 

S per  day  thereafter,  plus  any 

advances  made  by  the  United  States  for  the 
protection  of  its  security  and  interest 
accruing  on  any  such  advances.  The  security 
instrument(s)  executed  by  you  in  favor  of  the 
FmHA  is  (are)  not  affected  by  a  discharge  in 
banicmptcy  and  the  securi^  can  itiU  be 
foreclosed  upon  or  liquidated  to  satiafy  the 
secured  debt,,  althou^  a  diachatie  under  the 
Bankruptcy  Code  does  eraider  ai^  debt 
discharged  unenforceable  as  your  personal 


obligation.  In  other  words,  if  FmHA  goes 
ahead  with  foreclosure  or  liquidation  all 
property  which  is  security  would  be  sold.  If 
the  proceeds  from  the  sale  are  not  sufficient 
to  pay  off  the  debt,  FmHA  cannot  seek  a 
personal  judgment  against  you  for  any 
deficiency.  This  letter  is  not  intended  as  an 
act  to  collect  or  recover  any  debt  from  you 
for  which  your  personal  obligation  has  been 
discharged  pursuant  to  11  U.S.C.  524  but 
rather  it  is  intended  to  collect  or  recover  any 
such  debt  from  the  property  which  is  security 
for  the  loan(s)  made  to  you. 

Unless  full  payment  of  the  secured  debt  is 
received  within  30  days  from  the  date  of  this 
letter  or  you  voluntarily  convey  the  property 
to  the  Government  the  United  States  will 
take  action  to  foreclose/liquidate  under  the 
authority  granted  in  the  mortgage  or  deed  of 
trust. 

Payment  should  be  made  by  cashier's 
check,  certified  check,  or  postal  money  order 
payable  to  the  Farmers  Home  Administration 
and  dehvered  to  the  County  Supervisor  of  the 
Farmers  Home  Administration  at 

(street  address  or  P.O.  Box) 

(dty) 

(State) 

(zip  code) 

If  you  submit  to  the  United  States  any 
payment  insufficient  to  pay  the  account  in 
full  or  insufficient  to  comply  with  any 
arrangements  agreed  to  between  the  Farmers 
Home  Administration  and  yourself,  that 
payment  Will  Not  Cancel  die  effect  of  this 
notice.  If  such  insufficient  payments  are 
received  and  credited  to  your  account,  no 
waiver  or  prejudice  of  any  rights  which  the 
United  States  may  have  for  breach  of  any 
promissory  note  or  covenant  in  the  secinity 
instrument(s)  will  result  and  the  Farmers 
Home  Administration  may  proceed  as  though 
no  such  payment  had  been  made. 

•  (Your  mortgage  or  deed  of  trust  provides 
that  the  United  States  may  foreclose  without 
Court  action  by  selling  the  property  at  public 

sale  after The  Government 

intends  to  sell  the  property  in  this  manner.) 

If  you  do  not  request  voluntary  conveyance 
or  pay  FmHA  the  amount  indicated  above, 
the  United  States  plans  to  proceed  with 
foreclosure  or  liquidation. 

•  (This  paragraph  will  be  omitted  in  States 
with  judicial  foreclosure  or  if  it  conflicts  with 
State  law.) 

Sincerely. 

County  Supervisor, 

Farmers  Home  Administration. 

(for  individual  borrowers  only) 

The  Federal  Equal  Credit  Opportunity  Act 
prohibits  creditors  from  discriminating 
against  credit  applicants  on  the  basis  of  race, 
color,  religion,  national  ongin,  sex.  marital 
status,  handicap,  or  age  (provided  that  the 
applicant  has  the  capacity  to  enter  into  a 
binding  contract),  because  all  or  part  of  the 
applicant's  income  derives  from  any  public 
assistance  program,  or  because  the  applicant 
has  in  good  fai^  •xercised  any  right  under 
the  Coniuraer  Cndit  Protection  Act  The 
Federal  agency  that  administers  compliance 


with  the  law  concerning  this  creditor  is  the 
Federal  Trade  Commission,  Equal  Credit 
Opportunity,  Washington,  DC  20580. 

ExUbtt  A— Attachmmt  4 

Response  To  Notice  of  Intent  To  Continue 
With  Acceleration  and  Notice  of  Borrowers 
Rights 

To:  County  Supervisor 

Farmers  Home  Administration. 

From: 

(Please  print  your  name.  Also  print  your 

mailing  address  if  it  is  NOT  the  same  as  the 

address  on  the  envelope  in  which  this  fo(m 

was  mailed  to  you.) 
I  have  read  and  considered  the  Notice  of 

Intent  to  Continue  with  Acceleration  that  I 

received  with  this  response  form.  Please 

consider  me  for  the  following: 
D  I  would  like  to  have  a  meeting  with  the 
FmHA  County  Official  responsible  for 
my  account  to  discuss  voluntary 
conveyance  to  FmHA  collateral  serving 
as  sectmty  for  my  FmHA  account  and 
request  to  be  relieved  of  liabihty  for 
these  accounts.  If  I  want  a  meeting,  I 
must  return  this  form  within  15  days.  My 
current  telephone  number  is 


D  I  would  like  to  be  considered  for  the 
Preservation  Loan  Servicing. options. 

(Date) 

(Borrower's  Signature) 

Sincerely, 
County  Supervisor, 
Farmers  Home  Administration. 

Exhibit  A— Attachment  5 

For  Borrowers  With  Non-Monetary  Defaults 
and  When  a  Prior  Lienholder  or  Junior 
Lienholder  Is  Foreclosing 

Dear 

As  outlined  below,  there  ate  other 
problems  affecting  your  borrowing 
relationship  with  us.  Specifically,  our  review 
of  your  Farmers  Home  Administration 
(FmHA)  loan  accounts  indicates  that: 

D  You  are  presently  $ behind 

schedule  on  your  FmHA  loan 
installments  which  is  a  violation  of  your 
security  agreement. 
D  You  have  made  unapproved 
disposition(s)  of  property  that  is  covered 
by  security  instruments  which  secure 
your  FmHA  indebtedness.  The  property 
in  question  is 

(describe  property) 

D  You  have  stopped  farming  or  ranching 
which  is  a  violation  of  your  loan 
agreements. 

O  You  have 


(insert  the  rea8on(8)  for  the  proposed  adverse 
action) 

Because  of  the  reasons  as  indicated  by  the 
boxes  checked  above.  FmHA  proposes  to 
accelerate  your  loans.  This  is  a  very  severe 
action,  and  the  result  will  be  that  FmHA  %viU 


take  legal  action  to  collect  the  money  you 
owe.  This  action  will  include  foreclosing  on 
real  estate  and/or  chattels,  repossessing 
personal  property  or  in  other  ways 
proceeding  against  property  you  own  in 
which  FmHA  has  a  security  interest  stopping 
the  release  of  money  from  the  sale  of  crops 
and  other  security,  taking  by  offsets  money 
you  are  owed  by  other  Federal  agencies, 
and/or  suits  to  collect  unpaid  loans. 

Before  any  of  this  happens,  however,  you 
can  take  the  following  steps.  If  you  are 
experiencing  financial  stress,  you  can  apply 
for  the  loan  servicing  programs  described  in 
an  attachment  to  this  notice. 

The  attachments  with  this  notice  will 
provide  you  with  the  following  loan  servicing 
information: 

(1)  A  summary  of  all  primary  loan  service 
programs; 

(2)  A  summary  of  preservation  loan  service 
programs; 

(3)  A  summary  of  debt  settlement 
programs: 

(4)  Copies  of  relevant  forms  needed  to 
apply: 

(5)  Advice  on  how  to  get  copies  of  FmHA 
regulations: 

(6)  A  brief  description  of  the  FmHA  appeal 
process. 

The  objectives  of  the  primary  servicing 
programs  are  to  selectively  change  a 
delinquent  farmer  program  borrower's  debt 
so  that  he/she  can  continue  farming 
operations,  and  to  minimize  FmHA  loan 
losses. 

You  must  notify  FmHA  within  45  days  after 
the  receipt  of  this  notice  if  you  wish  to  be 
considered  for  the  primary  and  preservation 
programs.  This  FmHA  process  will  start 
when  you  complete  and  return  Attachment  6 
along  with  the  fully  completed  forms 
attached  to  the  notice. 

You  also  have  the  right  and  opportunity  to 
have  a  meeting  with  .your  FmHA  County 
Official  before  a  decision  to  accelerate  is 
made.  If  you  wish  to  make  use  of  this 
opportunity  to  contest  these  allegations  or  the 
proposed  adverse  action,  or  to  get  any 
explanations  or  have  any  discussions  you 
wish,  you  must  within  15  days  from  the  date 
of  this  notice,  check  the  box  on  the  enclosed 
Attachment  6,  "Response  to  Notice  of  Intent 
to  Accelerate,"  and  "Notice  of  Borrower 
Rights,"  and  mail  it  to  your  County  Office. 
While  you  are  not  obliged  to  do  so,  we 
recommend  that  you  send  the  fonn  back  as 
soon  as  you  can  ^  you  want  a  meeting,  and 
also  call  your  County  Office  to  set  it  up.  If 
you  request  loan  servicing,  your  request  for  a 
meeting  will  be  postponed  until  a  decision  is 
made  on  your  loan  servicing  request. 

You  also  have  a  right  to  an  administrative 
appeal  from  the  decision  to  accelerate  your 
loan.  If  you  request  a  meeting,  you  will  have 
the  same  right  to  appeal  after  the  meeting. 
That  is,  you  will  still  have  the  opportimity  to 
appeal  the  decision  and  the  Notice  before 
any  acceleration  takes  place.  However,  if  you 
fail  to  request  loan  servicing  now,  or  a 
meeting  now,  then  you  must  request  an 
appeal  if  you  want  one.  You  can  request  this 
appeal  by  checking  the  appropriate  box  on 
the  enclosed  Attachment  6,  "Response  to 
Notice  of  Intent  to  Accelerate,"  and  "Notice 
of  Borrower  Rights,"  and  mailing  it  to  your 


Coimty  Office  within  30  days  of  your  receipt 
of  this  notice. 

If  you  do  not  respond  to  this  Notice,  FmHA 
will  proceed  with  accelerating  your  FmHA 
debts.  Again,  this  action  will  include 
foreclosing  on  real  estate  and/or  chattels, 
repossessing  personal  property  or  in  other 
ways  proceeding  against  property  you  own  in 
which  FmHA  has  a  security  interest,  stopping 
the  release  of  money  from  the  sale  of  crops 
and  other  security,  taking  by  offsets  money 
you  are  owed  by  other  Federal  agencies, 
and/or  suits  to  collect  unpaid  loans. 

(for  individual  borrowers  only) 

The  Federal  Equal  Credit  Opportunity  Act 
prohibits  creditors  from  discriminating 
against  credit  applicants  on  the  basis  of  race, 
color,  religion,  national  origin,  sex,  marital 
status,  handicap,  or  age  (provided  that  the 
application  has  the  capacity  to  enter  into  a 
binding  contract),  because  all  or  part  of  the 
applicant's  income  derives  from  any  pubUc 
assistance  program,  or  because  the  applicant 
has  in  good  faith  exercised  any  right  under 
the  Consumer  Credit  Protection  Act.  The 
Federal  agency  that  administers  compliance 
with  the  law  concerning  this  creditor  is  the 
Federal  Trade  Commission,  Equal  Credit 
Opportunity,  Washington.  DC  20580. 

Sincerely, 
County  Supervisor, 
Farmers  Home  Administration, 
United  States  Department  of  Agriculture. 
Date: 


Exhibit  A— Attachment  C 

Response  to  Notice  of  Intent  to  Accelerate 
and  Notice  of  Borrower's  Rights 

To:  County  Supervisor, 

Farmers  Home  Administration. 

From: 


(Please  print  your  name.  Please  also  print 
your  mailing  address  if  it  is  NOT  the  same 
address  on  the  envelope  in  which  this  form 
was  mailed  to  you.) 

I  have  read  and  considered  the  Notice  of 
Intent  to  Accelerate  that  I  received  with  this 
response  form.  Please  consider  me  for  the 
following: 

(check  appropriate  items  or  boxes) 

D  I  would  hke  to  have  a  meeting  with  the 
FmHA  County  Official  responsible  for 
my  account.  If  I  want  a  meeting,  I  must 
return  this  form  within  15  days.  My 

current  telephone  number  is I 

understand  that  I  do  not  lose  my  appeal 
rights  by  requesting  this  meeting. 

D  I  would  like  FmHA  to  consider  me  for  all 
applicable  primary  and  preservation  loan 
service  programs  including  debt  deferral. 
I  must  return  this  form  within  45  days. 

D  I  would  like  to  have  an  administrative 
appeal.  I  understand  that  I  will  be 
contacted  by  an  official  of  FmHA's 
National  Appeals  Staff  to  schedule  my 
appeal  hearing  and  to  give  me  further 
information.  I  must  return  this  form 
within  30  days. 

(Date) 

(Borrower's  signature) 


Exhibit  A— AtUchment  7 

Notice  of  Intent  to  Accelerate  and  Notice  of 
Your  Rights 

CERTIFIED  MAIL 

RETURN  RECEIPT  REQUESTED 

(Name  and  Address) 

Subject:  Notice  of  Intent  to  Accelerate  your 
Farmers  Home  Administration  Account 
and  Notice  of  Your  Rights 

•  to  have  a  meeting  with  your  County 
Official. 

•  to  appeal  the  decision  that  a  feasible 
plan  cannot  be  developed. 

•  to  pay  FmHA  the  net  recovery  value  of 
the  collateral  securing  your  debt  to  FmHA 
and  be  released  from  liability  after  the 
recapture  period. 

•  to  request  voluntary  conveyance  to 
FmHA  of  all  collateral  serving  as  security  for 
ygur  debt  and  consideration  for  release  of 
liability  upon  completion  of  the  transaction. 

•  to  apply  for  leaseback  or  buyback  of 
your  farm  real  estate  from  FmHA  inventory 
after  voluntary  conveyance  or  foreclosure. 

•  to  request  to  retain  your  home  after  it  is 
acquired  by  FmHA. 

Dear 

As  outlined  below,  your  account  with  the 
Farmers  Home  Administration  (FmHA)  is 
delinquent  or  there  are  other  problems 
affecting  your  borrowing  relationship  with  us. 
Specifically,  our  review  of  your  FmHA  loan 
accounts  indicates  that: 


D  You  are  presently  &. 


.  behind 


scl^edule  on  your  FmHA  loan 

installments  which  is  a  violation  of  your 

security  agreement. 
D  You  have  made  unapproved  disposition(s) 

of  property  that  is  covered  by  security 

instruments  which  secure  your  FmHA 

indebtedness.  The  property  in  question 

is  (describe 

property) 

D  You  have  stopped  farming  or  ranching 

which  is  a  violation  of  your  loan 

agreements. 
D  You  have 


(insert  the  reason(s)  for  the  proposed  adverse 
action) 

D  A  feasible  plan  of  operation  cannot  be 
developed  considering  all  primary  loan 
servicing,  softwood  timber  and 
conservation  easement  programs.  See 
attached  computer  printout  which 
summarizes  FmHA's  calculations. 
Because  of  the  reasons  as  indicated  by  the 
boxes  checked  above,  FmHA  proposes  to 
accelerate  your  loans.  This  is  a  very  severe 
action,  and  the  result  will  be  that  FmHA  will 
take  legal  action  to  collect  the  money  you 
owe.  This  action  will  include  foreclosing  on 
real  estate  and/or  chattels,  repossessing 
personal  property  or  in  other  ways 
proceeding  against  property  you  own  in 
which  FmHA  has  a  security  interest,  stopping 
the  release  of  money  from  the  sale  of  crops 
and  other  security,  taking  by  offsets  money 
you  are  owed  by  other  Federal  agencies, 
and/or  suits  to  collect  unpaid  loans. 
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Before  any  of  this  happens,  however,  yon 
can  take  the  following  ttepa. 

First  you  have  the  right  and  opportimfty  to 
have  a  meeting  with  your  FmHA  County 
Official  before  a  decision  to  acceteiate  is 
made.  If  you  wish  to  make  um  ef  this 
opportunity  to  contest  these  allegations  or  the 
proposed  adverse  actioa  or  to  get  any 
explanations  ot  have  any  discussions  you 
wish.  ]{(H>  must  within  IS  days  ^m  the  date 
of  this  notice,  check  the  box  on  the  enclosed 
Attachment  8.  "Response  to  Notice  of  Intent 
to  Accelerate"  and  "Notice  of  Borrower 
Rights,"  and  mail  it  to  your  County  Office. 
While  you  are  not  obliged  to  do  so,  we 
recommend  that  you  send  the  fomuback  a*, 
soon  as  you  can  it  yoir  want  a  meeting,  and 
also  call  your  County  Office  to  set  it  up. 

You  also  have  a  r^t  to  an  administrative 
appeal  to  the  appeals  division  and  the  right  to 
appear  before  the  hearing  officer.  The  appeal 
will  aOow  yoa  to  contest  the  reasons  for 
FmHA'adedsion.  and  to  request  an 
indepaodent  appraisal  of  any  property 
securing  yoor  FBiHA  Ioan(8).  U  you  request  a 
meeting,  yoa  will  have  the  same  tight  to 
appeal  afiar  the  meeting.  That  is.  yoa  will  still 
have  tiw  opportunity  to  appeal  the  decision 
and  the  Notice  before  any  acceleration  takes 
place.  However,  if  you  fail  to  request  a 
meeting  now,  then  you  must  request  an 
appeal  if  you  want  one.  You  can  request  this 
appeal  by  checking  the  appropriate  box  on 
the  attached  "Response  to  Notice  of  Intent  to 
Accelerate  and  Notice  of  Bosrower  Rights," 
Attachment  8,  and  mailing  it  to  your  County 
Office  within  30  days  of  your  receipt  of  thia 
notice. 

You  also  have  the  right  to  pay  FmHA  the 
net  recovery  value  of  the  collateral  serving  as 
security  for  your  FmHA  loans,  with  the 
balance  of  jroor  debt  being  written  off, 
subject  to  a  recaptnre  of  the  difference 
between  the  net  recovery  value  and  the 
current  market  valae  should  yon  sell  the 
collateral  %vithin  2  years  from  the  date  of  your 
payment  to  FmHA.  Yoa  have  45  days  from 
the  date  of  this  notice  to  exercise  your  right 
to  pay  FmHA  the  net  recovery  vahie  of  ^e 
collateral.  Your  payment  to  FmHA  most  be  in 
cash,  money  order,  certified  check  or        { 
equivalent  If  you  a|^>eal  the  decision  of 
FmHA  to  deny  your  primary  loan  servicing, 
softwood  timber  or  conservation  easement 
request  the  45-day  period  to  pay  the  net    ^ 
recovery  value  of  the  collateral  will  start  on 
the  date  of  any  final  decision  letter 
concluding  your  appeal  rights. 

If  you  do  not  respond  to  this  Notice,  FmHA 
will  proceed  with  accelerating  your  FteHA 
debts.  Again.  tUs  action  wiO  include 
foreclosing  on  real  estate  and/or  chattels. , 
repossessing  personal  property  or  in  other' 
ways  ptoca^ding  against  property  you  own  ia 
which  FmHA  has  a  security  interest  stopping 
the  release  of  money  from  the  sale  of  crops 
and  other  security,  taking  by  o&ats  naaey- 
yott  are  owed  by  other  FednaLageMin^   i 
and/ 01  suits  to  collect  unpaid  loans. 

If  an  appeal  of  the  FmHA  decision  to  deny 
your  request  for  loan  servicing  ia  upheld,  no 
further  FmHA  financial  assistance/or 
operating  loana  writt  be  praaidad. 

(for  individual  borrowers  only) 

The  Federal  Equal  Credit  Opportunity  Act 
prohibits  creditors  from  discriminating 


against  cre«yt  applicants  on  the  basis  of  race, 
color,  religion,  national  origin,  sex,  marital 
status,  handicap,  or  age  (provided  that  die 
applicant  has  the  capacity  to  enter  into  a 
binding  contract),  because  aO  or  part  of  the 
applicant's  income  derives  from  any  public 
asaistanra*  propam.  or  because  the  applicant 
has  in  good  faith  exercised  any  right  under 
the  Consomer  Credit  Protection  Act  The 
Federal  agency  that  administers  compliance 
with  the  law  concerning  this  creditor  is  the 
Federal  Trade  Cammission.  Equal  Credit 
Opporhmity.  Washington.  DC  2068a 
Sincerely, 

County  Supernaor,  Paimen  Homm 
Administration,  United  States  Department  of 

Agriculture. 

Date: 


Bxfaifatt  A— Attachment  8 

Response  To  Notice  of  Intent  To  Accelerate 
and  Notice  of  Borrowers  Rights 

Tor.  County  Supervisor,  Farraen  Home 

Administration. 
From: ~ 

(Mease  print  your  name.  Please  also  print 
your  mailing  address  if  it  is  NOT  the  same 
address  on  the  envelope  in  which  this  form 
was  mailed  to  you.) 

I  have  read  and  considered  the  Notice  of 
Intent  to  Accelerate  that  I  received  with  this 
response  form.  Please  consider  me  for  the 
following: 

(check  appropriate  item  or  boxes) 

□  I  would  like  to  have  a  meeting  mth  the 
FmHA  County  Official  responsible  for 
my  account  My  current  telephone 

number  ia .1 

understand  that  I  do  not  lose  my  appeal 
ri^ts  by  requesting  this  meeting. 

D    I  would  like  to  purchase  my  FtaiHA 
Farmer  I^ogram  Loanfs)  fbr  cash  at  the 
net  recovery  vahie  of  tiw  collateral 
serving  as  security  for  my  FtaiHA 
account 

D    I  would  like  to  voluntarily  convey  to 
FmHA  all  ooUatecal  serving  as  security 
for  my  FmHA  account  and  request  to  be 
relieved  of  liability  for  these  accounts. 

D    I  would  like  to  be  considered  for 
preservation  loan  service  options. 

D    I  would  like  to  have  an  administrative 
appeaL  1  understand  that  I  wiU  be 
contacted  by  an  official  of  FmHA's 
National  Appeals  Staff  to  schedule  my 
appeal  heating  and  to  give  me  further 
information. 

D    I  would  Uke  to  request  an  indeperxlant 
appraisal  of  property  securing  my  hMn(s) 
at  my  owm  expense.  I  understand  that  the 
hea^og  officer  from  the  Natiaoal 
Appeals  Staff  will  provide  me  names  of 
three  appraisers. 


Pate] 


ExUUl 

Notice  of  Meat  To  Accelerate  and  Notice  of 
Your  Right* 

CERTIFIED  MAIL 

RETURN  RECEIPT  REQUESTEI) 

(Name  and  Address) 

Subject:  Notice  of  Intent  to  Accelerate  Youc. 
Farmers  Home  Administration  Account 
and  Notice  of  Your  Rights  for  Borrowera 
Who  do  not  Request  Primary  Loan 
Servicing  Programs 

•  To  have  meeting  with  your  County 
Official 

•  To  appeal  the  FmHA  decision. 

•  To  request  voluntary  conveyance  to 
FmHA  of  all  collateral  serving  as  security  for 
your  debt  and  consideration  for  release  of 
liability  upon  completion  of  the  transaction. 

•  To  apply  for  leaseback  or  buyback  of 
your  farm  raid  estate  from  FmHA  inventory 
after  voluntary  conveyance  or  foreclosure. 

•  Toraqueat  to  retain  your  home  after  it  is 
acquired  by  FmHA. 

Dear. 

As  outlined  below,  your  account  with  the 

Fanners  Home  Administratian  (FmHA)  is 

delinquent  or  there  are  other  problems 

affecting  your  borrowing  relationship  with  us. 

Specifically,  our  review  of  your  RrnHA  loan 

accounts  indicates  that: 

D    You  are  presently  S 

behind  schedule  on  yout  FteHA  loan 
installments  which  is  a  violation  of  your 
note  and  mortgage  and/or  security 
agreement 

D    You  have  made  imapproved 

dispoaition(s)  of  property  that  is  covered 
by  security  instrumenta  which  secure 
your  FtaiHA  indebtedness.  The  pnqwrty 
in  question  is  (describe  property) 


(Borrower's  signature) 


O    You  have  stopped  farming  or  ranching 
which  is  a  violation  of  your  loan 
agreements. 

a    Yoa  have 


(insert  die  reason(s)  for  die  proposed  adverse 
action) 

Because  of  the  reasons  as  indicated  by  the 
boxes  checked  above.  FmHA  proposes  to 
accelerate  yont  loana.  This  is  a  very  severe 
action,  and  the  result  will  be  that  FinHA  will 
take  legal  action  to  coUect  the  money  you 
owe.  This  action  wnll  include  foreclosing  on 
real  estate  and/or  chattels,  repossessing 
personal  property  or  in  other  ways 
proceeding  against  property  you  own  in 
which  FtaiHA  has  a  security  taiterest  stopphig 
the  releese  of  money  from  the  sale  of  crops 
and  other  security,  taking  by  o&ets  money 
you  are  owed  by  other  Fedml  agencies, 
and/or  suits  to  coUect  unpaid  loans. 

Before  eny  of  thia  happisna,  however,  yon 
can  take  the  fbUowiag  alepe. 

First  you  have  the  rigjit  and  opportunity  to 
have  a  meeting  with  yoar  FinHA  County 
Official  befme  a  decMon  to  eccelerate  is 
made,  ff  yoa  wish  to  make  use  of  this 
opportunity  to  conteet  these  allegations  or  die 
proposed  adverse  action,  or  to  get  any 
explanations  or  have  any  discusaions  you 


wish,  you  must  widiia  IS  days  from  the  date 
of  this  notice,  dieck  the  box  on  the  enclosed 
Attachment  10,  "Response  to  Notice  of  Intent 
to  Accelerate  and  Notice  of  Borrower 
Rights,"  and  mail  it  to  your  Coanty  Office. 
While  you  are  not  obliged  to  do  so,  we 
recommend  that  you  send  the  form  back  as 
soon  aa  yoa  can  tf  you  want  a  meeting,  and 
also  call  yoor  Covnty  Office  to  set  it  up. 
.  Yoa  idso  have  a  r^t  to  an  adminislrattve 
appeal  to  the  appeala  diviaion  and  the  right  to 
appear  beCof*  the  hearing  officer.  The  appeal 
will  allow  you  to  contest  the  reasons  for 
FmHA's  decision,  and  to  request  an 
independent  appraisal  of  any  property 
securing  your  FteHA  loan(8).  If  you  request  a 
meeting,  you  wiU  have  the  same  ri^t  to 
appeal  after  the  meeting.  That  is.  you  will  still 
have  die  opportunity  to  appeal  the  decision 
and  the  Notice  before  any  acceleration  takes 
place.  However,  if  you  fail  to  request  a 
meeting  now,  then  you  must  request  an 
appeal  if  yoo  want  one.  You  can  request  this 
appeal  by  checking  the  appropriate  box  on 
the  attadied  "Response  to  Notice  of  Intent  to 
Accelerate  and  Notice  of  Borrower  Rights," 
Attachment  10  and  mailing  it  to  your  County 
Office  within  30  days  of  your  receipt  of  your 
notice. 

If  you  do  not  respond  to  this  Notice,  FmHA 
will  proceed  with  accelerothig  your  FmHA 
debts.  Again,  this  action  will  include 
foreclosing  on  real  estate  and/or  chattels, 
repoasesriag  personal  property  or  in  other 
ways  proceeding  against  property  you  own  in 
which  FtnHA  has  a  security  interest  stopping 
the  rrieaae  of  money  from  the  sale  of  crops 
and  other  security,  taking  by  o^ets  money 
you  are  owed  by  other  Federal  agencies, 
and/or  suits  to  collect  unpaid  loims. 

(for  individual  borrowers  only) 

The  Federal  Equal  Credit  Opportunity  Act 
prohibits  creditors  from  discriminating 
against  credit  applicants  on  die  basis  of  race, 
color,  religion,  national  origin,  sex,  marital 
status,  handicap,  or  age  (provided  that  the 
applicant  has  the  capacity  to  enter  into  a 
binding  contract),  because  all  or  part  of  the 
applicant's  income  derives  from  any  public 
assistance  program,  or  because  the  applicant 
has  in  good  faith  exercised  any  right  under 
the  Constunar  Credit  Protection  Act.  The 
Federal  agency  that  administers  compliance 
with  the  law  concerning  this  creditor  is  the 
Federal  Trade  Commission,  Equal  Credit 
Opportunity,  Washington,  DC  20580. 

Sincerely. 
County  Supervisor,  Fanners  Home 
Administration,  United  States  Department  of 
AgricuHure. 
Date:  

Exhibit  A— Attacfament  10 

Response  To  Notice  of  Intent  To  Accelerate 
and  Notice  of  Borrowers  Rights 

To:  County  Supervisor,  Farmers  Home 

Administration. 
FhMn: ' 

(Please  print  yonr  name.  Pleaae  also  print 
your  mailiiv  address  if  it  is  NOT  die  same 
address  on  the  envelope  hi  wdiich  this  form 
was  mailed  to  you.) 


I  have  read  and  considered  the  Notice  of 
Intent  to  Accelerate  that  I  received  with  this 
response  form.  Rease  consider  me  for  the 
following: 

(check  the  appropriate  item  or  items) 

( ]  I  would  like  to  have  a  meeting  with  the 
FtaHA  County  Official  responsible  for 
my  account  My  current  telephone 

number  is I  underatand 

that  I  do  not  lose  my  appeal  ri^ts  by 
requesting  this  meeting. 

[  ]  I  would  like  to  voluntarily  convey  to 
FmHA  all  collateral  serving  as  security 
for  my  FhiHA  account  and  request  to  be 
relieved  of  liability  fbr  these  accounts. 

[  ]  I  would  like  io  apply  for  preservation  loan 
service  options. 

( ]  I  would  like  to  have  an  administrative 
appeal.  I  underatand  that  I  will  be 
contacted  by  an  official  of  AaHA's 
National  Appeals  Staff  to  schedule  my 
appeal  hearing  and  to  give  me  further 
infbmiatiao. 

I  ]  1  woold  like  to  request  an  independent 
appraiaal  of  projierty  securing  my  loan(s] 
at  my  own  expense.  I  understand  that  the 
healing  officer  from  die  National 
Appesls  Staff  will  provide  me  names  of 
three  appraisers. 

(Date) 

(Borroiver's  signature) 

ExUbU  B— Noocasfa  Credit  for  Fanner 
Program  Loans  Whan  Establishing  Recaptura 
Recaivabte 

Chief,  Loan  and  Investor  Accounting  Branch 
Reply  to  Attn  of:  FC-340 

Name  of  Borrower 

Address 


In  accordance  with  FmHA  Instruction 
19S1-S,  "Farmer  Program  Account  Servicing 
Policies."  we  have  granted  this  borrower  a 
noncash  credit  for  his/her  farmer  program 
loan(s).  In  consideration  fbr  this  noncash 
credit  an  equity  receivable  account  will  be 
established  in  accordance  with  the  attached 
Equity  Recapture  Agreement  signed  by  the 
borrower.  Please  apply  a  noncash  credit  as 

foUoWK 

Case  Number 

ST  

CTY   

Borrower  ID 

Effective  date  of  credit  (Date  of  approval) 
Loans  involved: 

Loan  Code 


Amount  credit  per  loan 
Total  noncash  credit  to  be  applied: 


Date 

Attachment 
Exhibit  G— Equity  Recaptura  Agreement 

In  consideration  of  the  Farmera  Home 
Administration  (FmHA)  allotting  me/us  to 
purchase  the  real  estate  property  securing 
my/our  FmHA  Fanner  Program  loan 
obligations  at  the  net  recovery  value  of 

t in  accordance  with  FadlA 

Instruction  19S1-S.  I/wfl  agree  to  pay  the 
difference  between  the  net  recovery  value  of 

the  sectirity  of  $ and  the  fair 

market  value  of  the  real  estate  property  of 

S as  of  the  date  of  this 

agreement  if  I/we  sell  or  otherwise  convey 
the  security  within  2  yean  of  this  agreement 
for  an  amount  whidi  exceeds  the  net 
recovery  value.  This  amount  is 

S I  further  agree  to  give  FmHA  a 

mortgage  or  deed  of  trust  to  secure  this 
amount  for  the  best  hen  obtainable  which 
will  be  subordinate  to  any  purchase  money 
security  instrument  which  does  not  exceed 
the  fair  market  value  of  the  property  to 
enable  the  borrower  to  purchase  the  property 
from  FmHA  at  the  net  recovery  value. 

I/We  anderstand  that  the  difference 
between  the  net  recovery  value  of  the  real 
estate  securing  the  FmHA  loan  obligations 
and  the  fair  market  value  of  the  real  estate 
security  specified  above  will  aU  be  due  and 
payable  on  the  day  of  sale  or  conveyance  if 
I/we  sell  or  otherwise  convey  the  real  estate 
property  within  two  (2)  years  bom  the  date  of 
this  agreement  if  I/we  realixe  a  gain  in  this 
fransaction.  I/We  understand  that  FmHA  will 
release  the  mortgage  or  deed  of  trust 
authorized  above  two  years  from  the  date  of 
this  agreement  if  1/We  do  not  sell  or 
otherwise  convey  this  property  during  the 
two-year  period,  and  cancel  the  obligation 
under  this  agreement. 

Date  of  Agreement 

Borrower 

Exhibil  D— Shared  Appreciation  Agreement 

This  Agreement  is  entered  into  between 
(FmHA)  and  (Borrower's  name)  (called 
"Borrower")  on  (Date)  and  expires  on  (Date) 
(maximum  term  of  ten  (10)  yean). 

Borrower  is  indebted  to  FmHA  for  loan(s) 
as  evidenced  by  the  note(8]  described  below: 


Dale 


anraunt 


Due  dais 


County  Siqiervisor 


This  Agreement  is  attached  to  the  note(s) 
described  above.  As  of  the  date  of  this 
Agreement  before  write-down,  the  unpaid 
principal  balance  on  this  note  was 

$        and  the  unpaid  interest 

balance  was  t .  These  note(s) 
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were  modified  by  the  following  note(s)  which 
are  attached  to  note(8)  described  above. 


PrindpaJ 
amount 


imerest 
rate 


Dm  data 


The  note(8)  described  above  are  secured  by 
the  following  real  estate  security  instruments: 


Records 
Datac4  (A  — 

security 
instrument      County 


^     f^ 


Gr«M- 
or 


As  a  condition  to.  iand  in  consideration  of, 
FmHA  writing  down  the  above  amounts  and 
restructiuing  the  loan,  Borrower  agrees  to  pay 
FmHA  an  amount  according  to  one  of  the 
following  payment  schedules: 

1.  Seventy-five  (75)  percent  of  any  positive 
appreciation  in  the  marlcet  value  of  the 
property  securing  the  loan  as  described  in  the 
above  security  instrument(8)  between  the 
date  of  this  Agreement  and  either  the 
expiration  date  of  this  Agreement  or  the  date 
the  Borrower  pays  the  loan  in  full,  ceases 
farming  or  transfers  title  of  the  security,  if 
such  event  occurs  four  (4)  years  or  less  fax>m 
the  date  of  this  Agreement. 

2.  Fifty  (50)  percent  of  any  positive 
appreciation  in  the  market  value  of  the 
property  securing  the  loan  above  as 
described  in  the  security  instruments 
between  the  date  of  this  Agreement  and 
either  the  expiration  date  of  this  Agreement 
or  the  date  Borrower  pays  the  loan  in  full, 
ceases  farming  or  transfers  title  of  the 
security,  if  such  event  occurs  after  four  (4) 
years  but  before  the  expiration  date  of  this 
Agreement 

The  amount  of  recapture  by  FmHA  «vill  be 
based  on  the  difference  between  the  value  of 
the  security  at  the  time  of  disposal  or 
cessation  by  Borrower  of  farming  and  the 
value  of  the  security  at  the  time  this 
Agreement  is  entered  into. 


(Borrower's  signature) 


(Fanners  Home  Administration} 

Exhibit  E— NotiScation  of  Request  for 
MediatioB  or  Meeting  of  Craditan 

To  Be  Used  By  FmHA  To  Inform  Bormtiera 
That  FmHA  Is  Requesting  Mediation  or  That 
FmHA  Will  Schedule  a  Meeting  of  Creditors 
(Borrower's  Name  and  Address) 

Dear  (Borrower's  Name): 

The  Farmers  Home  Administration  (FmHA) 
has  carefully  considered  your  request  for 
primary  loan  servicing  programs.  Our 
calculations  indicate  that  due  to  your  other 
debts,  FmHA  will  be  unable  to  utilize  the 
primary  loan  servicing,  softwood  timber  or 
conservation  easement  programs  to  assist 
you  to  remain  in  farming.  Attached  are  the 
calculation*  on  which  our  decision  is  based. 
(Use  the  appropriate  following  paragraph.) 

We  are  requesting  mediation  under  the 
(Name)  State  Certified  Mediation  Program. 
We  *¥ill  work  with  you  and  your  oediton  to 


determine  if  your  other  creditors  will  adjust 
your  loans  sufficiently  to  permit  you  to 
develop  a  feasible  plan  of  operation. 

We  will  schedule  a  meeting  with  you  and 
your  other  creditors  in  an  effort  to  reach 
agreements  with  them  to  adjust  your  debts 
sufficiently  to  permit  you  to  develop  a 
feasible  plan  of  operation. 

Sincerely, 
County  Supervisor. 

Exhibit  F— Notification  of  Offer  To 
Reatnictuie  Debt 

To  Be  Used  By  FmHA  To  Offer  To 
Restructure  The  Borrower's  Debt 
(Borrower's  Name  and  Address) 
Dear  (Borrower's  Name): 

We  have  determined  that  the  Farmers 
Home  Administration  (FmHA)  can  approve 
your  request  for  primary  loan  servicing 
programs. 

The  attached  computer  printout  indicates 
the  primary  loan  servicing  program  that  will 
keep  you  on  the  farm  and  provide  the 
greatest  net  recovery  to  the  Government 

If  you  want  FmHA  to  use  the  primary 
servicing  program  identified  on  the  computer 
printout  to  keep  you  on  the  farm,  you  must 
accept  this  offer  in  writing.  Your  acceptance 
must  be  received  by  FmHA  not  later  than  45 
days  from  your  receipt  of  this  letter.  If  you  do 
not  accept  this  offer,  FmHA  will  deny  your 
request  for  primary  loan  servicing.  You  will 
receive  an  additional  notice  stating  that 
FmHA  intends  to  liquidate  your  account  The 
notice  will  explain  the  reasons  for  this  action 
and  give  you  the  opportunity  to  appeal 

Sincerely, 

County  Supervisor. 

Exhibit  G — Deferral,  Reamortization  and 
Reclassification  of  Distressed  Farmer 
Program  (FP)  Loans  for  Softwood  Tunber 
Production  (ST)  Loans 

L  General 

Borrowers  with  distressed  FP  loans,  as 
defined  in  this  exhibit  with  50  or  more  acres 
of  marginal  land  may  request  FmHA 
assistance  under  the  provisions  of  this 
section.  Such  distressed  FP  loans  may  be 
reamortized  with  the  use  of  future  revenue 
produced  from  the  planting  of  softwood 
timber  on  marginal  land  as  set  out  in  this 
section.  The  basic  objectives  of  the  FmHA  in 
reamortizing  and  deferring  payments  of 
distressed  FP  loans  (ST  loans)  to  financially 
distressed  farmers  are  to  develop  a  feasible 
plan  to  assist  eligible  FmHA  borrowers  to 
improve  their  financial  condition,  to  repay 
their  outstanding  FmHA  debts  in  an  orderly 
manner,  to  carry  on  a  feasible  farming 
operation,  and  to  take  marginal  land, 
including  highly  erodible  land,  out  of  the 
production  of  agricultural  commodities  other 
than  for  the  production  of  softwood  timber. 
County  Supervisors  are  authorized  to 
approve  softwood  timber  (ST)  loans  subject 
to  the  limitations  in  paragraph  VI  of  this 
exhibit 

(A)  Management  assistance 

FmHA  management  assistance  will  be 
provided  to  borrowers  to  assist  them  to 
achieve  loan  objectives  and  protect  the 


Government's  financial  interests,  in 
accordance  with  Subpart  B  of  Part  1924  of 
this  chapter. 

fBJ  Definitions. 

(1)  Distressed  FmHA  Loan 

An  FP  loan  which  is  delinquent  or  in 
financial  distress  because  a  borrower  cannot 
project  a  feasible  plan  by  using  the  other  loan 
modification  actions  including  rescheduling, 
reamortizing  or  deferral  for  the  mmtimiim 
term. 

(2)  Marginal  Land 

Land  determined  suitable  for  softwood 
timber  production  by  the  Soil  Conservation 
Service  (SCS)  that  was  previously  pasture 
land  or  within  the  last  five  years  used  for  the 
production  of  agricultural  commodities,  as 
defined  in  i  12.2  of  Subpart  A  of  Part  12  of     ^ 
this  chapter  and  which  is  Attachment  1  of 
Exhibit  M  of  Subpart  G  of  Part  1040  of  this 
chapter.  This  coiild  include: 

(a)  Highly  erodible  land  as  defined  or 
classified  by  the  SCS  under  {  12.2  of  Subpart 
A  of  Part  12  of  this  chapter,  or 

(b)  Marginal  lands  that  predominantly 
include  soils  that  are  in  Classes  IV.  V,  VI,  VII. 
or  Vm  in  the  SCS's  Land  Capability 
Classification  System.  However,  marginal 
land  shall  not  include  wetlands  as  defined  in 
S  12.2(a)(26)  of  Subpart  A  of  Part  12  of  this 
chapter  and  which  is  Attachment  1  of  Exhibit 
M  of  Subpart  G  of  Part  1940  of  this  chapter. 

(3)  Softwood  Timber 

The  wood  of  a  coniferous  tree  having  soft 
wood  that  is  easy  to  work  or  finish  and  is 
commonly  grown  and  commercially  sold  for 
pulpwood,  chip,  and  sawtimber. 

(CJ  ST  Loan  Eligibility 

A  borrower  must 

(1)  Have  the  debt  repayment  ability  and 
reliability,  managerial  ability  and  industry  to 
carry  out  the  proposed  timber  production 
operation. 

(2)  Be  willing  to  place  not  less  than  50 
acres  of  marginal  land  in  softwood  timber 
production;  such  land  (including  timber)  may 
not  have  any  lien  against  it  other  than  a  lien 
for  ST  loans. 

(3)  Have  properly  maintained  chattel  (i.e. 
movable  property)  and  real  estate  security 
and  accurately  accounted  for  the  sale  of 
security,  including  crops,  and  livestock 
production. 

(4)  Be  an  FmHA  FP  loan  borrower  who 
owns  50  acres  or  more  of  marginal  land 
which  SCS  determines  to  be  suitable  for 
softwood  timber. 

(5)  Have  sufficient  training  or  farming 
experience  to  assure  reasonable  prospects  of 
success  in  the  proposed  timber  operation. 

(6)  Have  one  or  more  distressed  FmHA  FP 
loans  as  defined  by  this  exhibit 

(7)  Not  have  a  total  indebtedness  of  ST 
loan(s)  that  will  exceed  $1,000  per  acre  for 
the  marginal  land  at  closing.  Example:  U  50 
acres  of  marginal  land  is  put  in  softwood 
timber  production,  the  total  ST  loan 
indebtedness  may  not  exceed  $50,000  at 
closing. 

(8)  Be  able  to  obtain  sufficient  money 
through  FmHA  or  other  sources  including 
cost-sharing  programs  for  forestry  purposes 


fo^  the  planting,  caring,  and  harvesting  of  the 
softwood  timber  trees. 

n.  Reamortizalion  Requirements 

(A)  A  Timber  Management  Plan  must  be 
developed  with  the  assistance  of  the  Federal 
Forest  Service  (FS),  State  Forest  Service  or 
such  other  State  or  Federal  agencies  or 
qualified  private  forestry  service.  The  plan 
will  ouUine  the  necessary  site  preparation, 
planting  practices,  environmental  protection 
practices,  tree  varieties,  the  harvesting 
projection,  the  planned  use  of  the  timber,  etc. 

(B)  The  following  requirements  must  also 
be  met 

(1)  If  the  borrower  is  otherwise  eligible,  the 
County  Supervisor  must  determine  that  a 
feasible  farm  plan  as  defined  by  Subpart  B  of 
Part  1924  of  this  chapter  on  the  present  farm 
operation  is  not  possible  without  using  the 
provisions  of  this  section.  The  Coimty 
Supervisor  must  calculate  the  borrower's 
plan  of  operation,  using  the  maximum  terms 
for  the  rescheduling,  reamortization  and 
deferral  authorities  set  out  in  this  subpart.  If 
a  feasible  projection  can  be  achieved  by 
using  any  of  these  authorities,  the  borrower's 
account  will  be  rescheduled,  reamortized  or 
deferred,  as  applicable.  Limited  Resource 
rates  must  be  considered,  if  the  borrower  is 
eligible,  in  determining  whether  a  feasible 
plan  can  be  achieved.  The  County  Supervisor 
must  document  the  steps  taken  to  develop 
these  cash  flow  projections  and  must  place 
this  documentation  in  the  borrower's  case 
file.  A  copy  of  this  documentation  must  also 
be  given  to  the  borrower.  If  a  feasible  plan  is 
shown,  the  borrower  is  not  eligible  for  a 
reamortization  of  a  distressed  loan(s)  as  set 
out  in  this  section.  The  borrower  will  be 
given  an  opportunity  to  appeal  the  FmHA 
denial,  as  provided  in  S  ig51.91(c)  of  this 
subpart  after  the  County  Supervisor 
determines  the  borrower's  eligibility  for  the 
other  servicing  programs  in  this  chapter. 

(2)  If  a  feasible  plan  cannot  be  developed 
on  the  present  farm  operation,  the  County 
Supervisor  will  determine  if  a  feasible  plan 
would  be  possible  by  deferring  and 
reamortizing  a  portion  of  one  or  more 
distressed  FP  loans  as  ST  loans.  The  ST  loan 
is  limited  to  the  loan  amount  (rounded  up  to 
the  nearest  $1,000)  sufficient  to  produce  a 
feasible  plan.  However,  the  amount  of  the 
loan  cannot  exceed  the  $1,000  per  acre 
specified  in  paragraph  1(C)(7)  of  this  exhibit 
llie  borrower,  with  assistance  bom  the 
County  Supervisor,  must  be  able  to  develop  a 
feasible  farm  plan  for  the  first  full  crop  year 
of  the  deferral. 

(3)  When  a  loan  is  reamortized  the  accrued 
interest  more  than  90  days  overdue  wrill  be 
capitalized.  Payments  may  be  deferred  for  up 
to  45  years  or  until  the  timber  crop  produces 
revenue,  whichever  comes  first,  except  as 
required  in  paragraph  VIII(B)  of  this  section. 
If  income  is  available,  payments  will  be 
required  as  determined  in  paragraph  11(B)(4) 
of  this  exhibit  Repayment  of  such  a 
reamortized  loan  shall  be  made  not  later  than 
46  years  after  the  date  of  the  reamortization 
unless  the  borrower  qualifies  for  a  fiirther 
reamortization  as  authorized  in  section  IX(H) 
of  this  exhibit 

(4)  If  assistance  it  granted,  an  annual  plan 
vvill  be  developed  each  year  to  determine  if 


there  is  any  balance  available  to  pay  interest 
and/or  principal  on  ST  loans  before  the 
deferral  period  ends.  If  a  balance  is  available, 
the  borrower  will  sign  Form  FmHA  440-0, 
"Supplementary  Payment  Agreement." 

(5)  Applicable  requirements  of  Subpart  G 
of  Part  1940  of  this  chapter  must  be  met. 

(C)  If  a  borrower  has  requested  an  ST  loan 
that  has  a  portion  of  the  debt  set-aside  under 
this  subpart,  the  set-aside  will  be  canceled  at 
the  time  the  reamortization  is  granted.  The 
borrower  may  retain  the  set-aside  on  other 
loans.  A  borrower  who  requests  a 
reamortization  of  a  distressed  set-aside  loan 
must  agree  in  writing  to  the  cancellation  of 
the  set-aside.  The  written  agreement  must  be 
placed  in  the  borrower's  case  file. 

(D)  If  the  total  amount  of  the  distressed  FP 
loanis)  exceeds  $1,000  per  acre  of  the 
marginal  land  designated  for  softwood  timber 
production,  the  FP  loan  must  be  split.  The 
split  portion  of  the  loan  may  not  exceed 
$1,000  per  acre  for  the  marginal  land.  A  new 
mortgage  will  be  required  to  secure  this 
portion  of  the  loan  unless  the  FmHA  State 
supplement  allows  otherwise.  The  mortgage 
must  ensure  that  FmHA  has  a  security 
interest  in  the  timber.  The  remaining  balance 
of  such  a  split  loan  will  be  secured  by  the 
remaining  portion  of  the  farm  and  such  other 
security  previously  held  as  security  prior  to 
the  split.  Separate  promissory  notes  will  be 
executed  for  each  portion  of  the  split  loan. 
The  remaining  portion  of  the  note  will  be 
rescheduled,  deferred,  or  reamortized,  as 
applicable,  in  accordance  with  this  subpart 
The  ST  loan  will  be  deferred  and  reamortized 
in  accordance  with  this  section.  The  ST 
loan(s)  wrtll  be  secured  by  the  marginal  land 
including  timber. 

(E)  The  County  Supervisor  will  release  all 
other  liens  securing  FmHA  loans  including 
NP  loans  on  such  marginal  land  when  the  ST 
loan  is  closed.  Only  ST  loans  will  be  secured 
by  such  marginal  land  including  timber. 
Releases  will  be  procesSsd  in  accordance 
with  Subpart  A  of  Part  1965  of  this  chapter. 
Such  releases  are  authorized  by  this 
paragraph.  If  other  lenders  have  liens  on  this 
marginal  land,  the  lenders  must  release  their 
liens  before  or  simultaneously  with  FmHA's 
release  of  hens.  No  additional  liens  can  be 
placed  on  the  marginal  land  and  timber  afier 
the  closing  of  a  ST  loan. 

ni.  Intwest  Rate  For  ST  Loans 

See  Exhibit  B  of  FmHA  Instruction  440.1  for 
the  applicable  interest  rate  (available  in  any 
FmHA  office).  The  interest  rate  will  be  the 
lower  of  (1)  the  rate  of  interest  on  the  original 
loan  which  has  been  deferred  and 
reamortized  as  the  ST  loan  or  (2)  the  Exhibit 
B  rate. 

IV.  Special  Requirements 

(A)  Size  of  The  Timber  Tract 

.    The  minimum  parcels  of  marginal  land 
selected  as  a  tract  for  softwood  timber 
production  must  be  contiguous  parcels  of 
land  containing  at  least  50  acres.  Small 
scattered  parcels  will  be  excluded. 

(B)  Farm  or  Residence  Situated  in  Different 
Counties 

If  a  farm  is  situated  in  more  than  one  State, 
county,  or  parish,  the  loan  will  be  processed 


and  serviced  in  the  State,  county,  or  parish  in 
which  the  borrower's  residence  on  the  farm  is 
located.  However,  if  the  residence  is  not 
situated  on  the  farm,  the  loan  will  be  serviced 
by  the  county  office  serving  the  county  in 
which  the  farm  or  a  major  portion  of  the  farm 
is  located  unless  otherwise  approved  by  the 
State  Director. 

fC)  Graduation  of  ST  Borrowers 

If,  at  any  time,  it  appears  that  the  borrower 
may  be  able  to  obtain  a  refinancing  loan  from 
a  cooperative  or  private  credit  source  at 
reasonable  rates  and  terms,  the  borrowter 
will,  upon  FmHA  request  apply  for  anA 
accept  such  financing.  \ 

V.  Planning 

A  farm  plan  will  be  completed  as  provided 
in  Subpart  B  of  Part  1924  of  this  chapter.  TTie 
State  Director  will  supplement  this  subpart 
with  a  State  supplement  to  guide  the  County 
Supervisor  regarding  the  sources  available  to 
obtain  a  Timber  Management  Plan.  The 
required  Timber  Management  Plan  developed 
with  the  assistance  of  the  FS,  State  Forest 
Service  or  such  other  State  or  Federal 
agencies  or  qualified  private  forestry  service 
should  provide  management  ^ 

recommendations  to  assist  the  borrower  i* 
establishing,  managing  and  harvesting 
softwood  timber.  Borrowers  are  responsible 
for  implementing  the  Timber  Management 
Plan. 

VI.  Distressed  Reamortized  Loan  Approval  or 
Disapproval 

County  Supervisors  are  authorized  to 
approve  or  disapprove  the  reamortization  of 
distressed  FmHA  loans  as  described  in  this 
section.  No  more  than  50,000  acres 
nationwide  can  be  placed  in  the  program. 
Acres  for  the  program  will  be  allocated  to 
borrowers  on  a  first-come,  first-serve  basis. 
"Administrative  Notices"  containing 
reporting  requirements  will  be  issued  to  field 
offices  so  that  the  National  Office  can  keep  a 
tally  of  the  acres  placed  in  the  program.  The 
County  Supervisor  will  obtain  a  verification 
from  the  State  Director  that  the  acres  can  be 
allocated  to  the  program  prior  to  approval  of 
the  reamortization  of  the  distressed  FP 
loan(s).  Normally,  the  verification  of 
allocated  acres  will  be  obtained  when  the 
loan  docket  is  complete  and  ready  for 
approval.  Loans  for  the  program  will  not  be 
approved  until  a  confirmation  is  received  for 
the  allocation  of  acres  for  the  loan(s).  When  a 
reamortization  is  approved,  the  County 
Supervisor  *vill  notify  the  borrower  by  letter 
of  the  approval  of  the  ST  loan(s).  The  FmHA 
Finance  Office  will  be  notified  by  the  County 
Supervisor  by  completing  Forms  FmHA  1965- 
22  and  1965-23  for  entry  into  the  field  office 
terminal  system. 

Vn.  Reamortizing  Disapproval 

When  a  reamortization  is  disapproved,  the 
County  Supervisor  will  notify  the  borrower  in 
writing  of  the  action  taken  and  the  reasons 
for  the  action,  and  include  any  suggestions 
that  could  result  in  favorable  action.  The 
borrower  will  be  given  written  notice  of  the 
opportunity  to  appeal  as  provided  in 
S  19S1.911(c)  of  this  subpart  after  the  County 
Supervisor  has  determined  whether  the 
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borrower  is  eligible  for  the  remaining 
servicing  programs  authorized  by  this 
subpart. 

Vm.  Processing  of  ST  Loans 

(A)  If  the  reclassified  ST  loan  is  approred. 
all  other  FmHA  loans  must  be  current  on  or 
before  the  date  the  reclassified  ST  notes  are 
signed  except  for  FmHA-authorized 
recoverable  cost  items  that  cannot  be      j 
rescheduled  or  reamortized.  All  other 
delinquent  loans  including  NP  loans  will  be 
rescheduled,  reamortized.  consohdated, 
deferred  or  paid  current  as  applicable  to 
bring  the  borrower's  account  current 

(B)  ST  loans  on  the  dwelling.  If  the  only 
liens  on  the  borrower's  dweUing  are  the 
reclassified  ST  loans,  the  borrower  must 
make  payments  on  the  loan(s): 

(1)  'The  total  of  which  will  be  at  least  equal 
to  the  market  value  rent  for  the  dwelling  as 
determined  by  the  County  Supervisor,  or 

(2)  The  minimum  equally  amortized 
installment  for  the  term  of  the  loan, 
whichever  is  less.  Such  payments  cannot  be 
deferred  and  will  be  shown  in  the  promissory 
note  as  a  regular  scheduled  payment  for  the 
reclassified  ST  loan. 

(C)  Form  FmHA  1940-ia  "Promissory  Note 
for  ST  Loans,"  will  be  used  for  ST  loans. 
Form  FmHA  1940-17,  "Promissory  Note,"  will 
be  used  for  any  remaining  portion  of  a  split 
distressed  loan.  The  forms  will  be  completed, 
signed  and  distributed  as  provided  in  the 
Forms  Manual  Insert. 

(D)  The  County  Supervisor  will  determine 
the  amount  of  interest  more  than  90  days 
overdue  that  will  be  added  during  the 
deferral  period  for  softwood  timber  loans. 
This  interest  will  be  repaid  in  equal  payment 
amounts  during  the  term  of  the  loan 
remaining  after  the  deferral  period.  This 
calculated  installment  will  be  added  to  the 
calciilated  installment  for  the  remaining 
principal  balance  and  inserted  on  the 
promissory  note  as  the  scheduled  installment 
amounts  for  the  remaining  period  of  the  loan. 
The  Forms  Manual  Insert  (FMI)  for  Form 
FmHA  1940-17  has  examples  (IV,  V,  and  X) 
which  explain  this  procedure.  The  Finance 
Office  will  apply  the  payments  made  on  the 
note  in  accordance  with  this  subpart 

(E)  The  following  addendum  will  be  typed, 
completed,  signed  by  the  borrower  and 
attached  to  the  promissory  note: 

Addendum  For  Deferred  Interest  For 
Softwood  Timber  Loans 

Addendimi  to  promissory  note  dated 

in  the  original  amount  of  $ at  an 

annual  interest  rate  of percent  This 

agreement  amends  and  attaches  to  the  above 

note.  $ of  each  regular  payment  on  the 

note  will  be  applied  to  the  interest  which  will 
accrue  during  the  deferral  period.  The 
remainder  of  the  regular  payment  will  be 
applied  in  accordance  with  7  CFR  Part  1951, 
Subpart  A.  I  (we)  agree  to  sign  a 
supplementary  payment  agreement  and  make 
additibnal  payments  if  during  the  deferral 
period  we  have  a  substantial  increase  in 
income  and  repayment  ability. 

Borrower 

(F)  New  mortgages  on  farm  property  or 
related  assets  must  be  filed  unless  otherwise 


excused  from  being  filed  by  the  State 
supplement  If  a  new  mortgage  or  separate 
security  agreement  is  taken,  the  new 
mortgage  and/or  security  agreement  should 
be  filed  and  perfected  in  the  manner 
described  by  the  State  supplement.  In  many 
cases  a  survey  of  the  land  securing  the  ST 
loan  will  be  required. 

(G)  The  borrower  will  obtain  any  required 
releases  for  previous  mortgages  from  other 
lienholders  and  the  County  Supervisor  will 
release  any  other  FmHA  liens  in  accordance 
with  paragraph  II(E]  of  this  exhibit 

DC.  Servicing 

ST  loans  will  be  serviced  in  accordance 
with  Subpart  A  of  Part  1966  of  this  chapter . 
with  the  following  exceptions: 

(A)  ST  loans  will  not  be  subordinated  for 
any  purpose. 

(B)  Security  property  for  ST  loans  will  not 
be  leased  except  for  softwood  timber 
production  as  authorized  by  the  ST  loan. 

(C)  During  the  life  of  the  ST  loan,  land 
designated  for  softwood  timber  production 
cannot  be  used  for  grazing  or  the  production 
of  other  agricultural  commodities,  as  defined 
in  §  12.2(a)(1)  of  Subpart  A  of  Part  12  of  this 
chapter  and  which  is  in  Attachment  1  of 
Exhibit  M  of  Subpart  G  of  Part  1940  of  this 
chapter. 

(D)  ST  loans  will  only  be  transferred  as  NP 
loans  in  accordance  with  Subpart  A  of  Part 
1965  of  this  chapter  except  in  the  case  of  the 
death  of  the  borrower.  Deceased  borrower 
cases  involving  transfers  will  be  handled  by 
FmHA  in  accordance  with  Subpart  A  of  Part 
1962  of  this  chapter. 

(E)  Land  designated  for  softwood  timber 
production  under  this  subpart  must  remain  in 
the  production  of  softwood  timber  for  the  life 
of  the  loan.  If  the  trees  die  or  are  destroyed  or 
the  production  of  timber  ceases,  as 
recognized  by  acceptaMe  timber  management 
practices,  and  the  borrower  is  unable  to 
develop  feasible  plans  for  the  reestablishing 
of  the  timber  production,  the  account  will  be 
liquidated  in  accordance  with  the  provisions 
of  Subpart  A  of  Part  1965  of  this  chapter.  Any 
appeal  to  FmHA  must  be  concluded  before 
any  adverse  action  can  be  taken  on  the  loan. 

(F)  The  Timber  Management  Plan  mil  be 
updated  and  revised,  as  needed,  every  five 
years  or  more  often  if  necessary. 

(G)  Harvesting  softwood  timber  for 
Christmas  trees  is  prohibited. 

(H)  An  ST  loan  will  only  be  reamortized  if: 

(1)  The  timber  is  not  harvested  in  the  year 
stated  in  the  initial  promissory  note,  and 

(2)  The  borrower  is  unable  to  pay  the  note 
as  agreed. 

Interest  charges  more  than  90  days  overdue 
will  be  capitalized  at  the  time  of  the 
reamortization.  The  term  of  the  reamortized 
note  will  not  exceed  50  years  from  the  date  of 
the  initial  ST  note.  The  total  years  of  deferred  ' 
payments  will  not  exceed  45  years,  including 
the  payments  deferred  in  the  initial  note.  The 
note  should  be  scheduled  for  payment  when 
the  timber  is  expect«>d  to  be  harvested,  or 
when  income  will  be  available  to  pay  on  the 
note,  whichever  comes  first  However,  partial 
payments  must  be  scheduled  for  those  years 
that  exceed  the  deferral  period. 


X.  State  Supplements 

State  supplements  will  be  issued 
immediately  and  updated  as  necessary  to 
implement  this  section. 

Exhibit  H— Primaiy  Loan  Service  Programs 
(Farm  Debt  Reeinicture  and  Conservation 
Set-Aside  Easements) 

L  General 

A  conservation  easement  will  be 
considered  with  primary  loan  servicing 
actions  in  accordance  with  S  1951.906  of  this 
subpart  and  the  requirements  of  this  exhibit 
These  easements  can  be  established  for 
conservation,  recreational,  and  wildlife 
purposes  on  farm  property  that  is  wetland, 
upland  or  highly  erodible  land.  Such  land 
must  be  suitable  for  the  purposes  involved 
and,  except  in  the  case  of  wetland  and 
wildlife  habitat  as  defined  in  paragraph  (a)  of 
this  section,  must  have  been  row  cropped 
each  year  of  a  three-year  period  ending  on 
December  23. 1985.  This  section  only  applies 
to  fanner  program  loans  closed  prior  to 
December  23, 1985.  Non-program  loan 
debtors  are  not  eligible  to  receive  any 
benefits  under  this  section. 

Definitions 

(1)  Conservation  Purposes 

These  include  protecting  or  conserving  any 
of  the  following  environmental  resources  or 
land  uses: 

(a)  "Wetland,"  except  when  such  term  is 
part  of  the  term  "Converted  wetland,"  is  land 
that  Soil  Conservation  Service  (SCS)  has 
determined  has  a  predominance  of  hydric 
soils  and  that  is  inundated  or  saturated  by 
surface  or  ground  water  at  a  frequency  and 
duration  sufficient  to  support,  and  that  under 
normal  circimistances  does  support,  a 
prevalence  of  hydrophytic  vegetation 
typically  adapted  for  life  in  saturated  soil 
conditions,  except  that  this  term  does  not 
include  lands  in  Alaska  identified  as  having  a 
high  potential  for  agricultural  development 
and  a  predominance  of  permafix>st  soils. 

(i)  "Hydric  soils"  means  soils  that  in  an 
undrained  condition,  are  saturated,  flooded, 
or  ponded  long  enough  during  a  growing 
season  to  develop  an  anaerobic  condition 
that  supports  the  growth  and  regeneration  of 
hydrophytic  vegetation; 

(ii)  "Hydrophytic  vegetation"  means  a 
plant  growing  in — 

[A]  Water  or 

[B]  A  substrate  that  is  at  least  periodically 
deficient  in  oxygen  during  a  growing  season 
as  a  result  of  excessive  water  content 

(b)  "Highly  erodible  land"  is  land  that  SCS 
has  determined  has  an  erodibility  index  of  8 
or  more. 

(c)  "Upland"  is  a  term  used  in  the  law  to 
refer  to  land  other  than  highly  erodible  land 
and  wetland.  Although  upland  in  its  normal 
use  implies  many  types  of  land,  it  has  been 
more  narrowly  defined  for  this  purpose  to 
include  land  and/or  water  areas  that  meet 
any  one  of  the  following  criteria: 

(i)  One-hundred  year  floodplain, 
(ii)  Aquatic  life,  or  wildlife  habitat  or 

endangered  plant  habitat  of  local,  regional. 

State  or  Federal  importance. 


'  (iii)  Aquifer  recharge  area  of  local,  regional 
or  State  importance,  including  lands  in  the 
wellhead  protection  program  for  public  water 
supplies  authorized  by  the  Safe  Drinking 
Water  Act  Amendments  of  1986, 

(iv)  Area  of  high  water  quahty  or  scenic 
value, 

(v)  Area  containing  historic  or  cultural 
property,  which  is  listed  in  or  eligible  for  the 
National  Register  of  Historic  Places,  as 
provided  by  the  National  Historic 
Preservation  Act  (NHPA), 

(vi)  Area  that  provides  a. buffer  zone 
necessary  for  the  adequate  protection  of  a 
wetland, 

(vii)  Area  within  or  adjacent  to  a  National 
Park.  U.S.  Fish  and  Wildlife  Service 
administered  area,  State  Fish  and  Wildlife 
agency  administered  area,  a  National  Forest 
a  Bureau  of  Land  Management  administered 
area,  a  Wilderness  Area,  a  National  Trail,  a 
unit  of  the  Coastal  Barrier  Resource  System, 
abandoned  railroad  corridors  contained  in 
(ocal.  State  or  Federal  open  space,  recreation 
or  trail  plans.  Federal  or  State  Wild  or  Scenic 
River,  U.S.  Army  Corps  of  Engineers'  land 
designated  for  flood  control  or  recreation 
purposes.  State  and  local  recreation,  natural 
or  wildlife  areas  or  State  Conservation 
Agency  administered  areas. 

(viii)  Area  that  SCS  determines  contains 
8oil(s]  that  is  generally  not  suited  for 
cultivation  such  as  soils  in  land  capability 
classes  IV,  V,  VL  VII  or  VIU  in  the  SCS's 
Land  Capability  Classification  System. 

(d)  "Wildlife  habitat"  is  a  term  used  to 
include  the  area  that  provides  direct  support 
for  given  wildlife  species,  species  life  stages, 
populations,  or  communities  determined 
appropriate  by  the  Conservation  Agency 
within  the  State  as  being  of  State,  regional  or 
local  importance  or  as  determined  by  the  Fish 
and  Wildlife  Service  to  be  of  national 
importance.  This  wildlife  habitat  area 
includes  all  acceptable  environmental 
features  such  as  air  quality,  water  quality, 
vegetation,  and  soil  characteristics. 

(2)  Enforcement  authority 

Any  agency  of  the  United  States,  a  State,  or 
a  unit  of  local  Government  of  a  State  or  a 
person  that  is  designated  by  FmHA  and 
specified  within  an  easement  area  to  enforce 
the  terms  and  conditions  of  that  easement 

(3)  Management  Authority 

Any  agency  of  the  United  States,  a  State,  or 
a  unit  of  local  Government  of  a  State,  a 
person,  or  an  individual  that  is  designated  in 
Writing  by  an  enforcement  authority  to  carry 
out  all  or  a  portion  of  the  activities  necessary 
to  manage  and  implement  the  terms  and 
conditions  of  an  easement  and/or  its 
management  plan.  The  borrower  whose  land 
is  subject  to  the  easement  may  be  eligible  to 
be  designated  as  a  management  authority. 

(4)  Person 

Any  agency  of  the  United  States,  a  State,  a 
unit  of  local  Government  within  a  State,  or  a 
private  or  public  nonprofit  organization. 

(5)  Recreational  Purposes 

These  activities  include  providing  public 
use  for  both  consumption  (e.g.  hunting, 
fishing)  and  nonconsumption  (e.g.  camping, 
hiking)  recreational  activities,  in  a  manner 
that  conserves  wildlife  and  their  habitats, 


ensures  public  safety,  complies  with 
applicable  laws,  regulations,  and  ordinances 
and  permits  the  operation  of  the  remaining 
farm  enterprise(s]. 

(6)  Row  Cropped 

The  term  refers  to  growing  agricultural 
products,  including  small  grains,  by  the 
annual  tilling  of  the  land  (including  one  trip 
planters  and  sugar  cane).  This  farming 
approach  refers  to  land  that  was  in  grasses 
and/or  legumes  as  part  of  a  commonly 
practiced  row  crop  rotational  system  in  the 
local  area  as  well  as  land  that  was  set  aside, 
diverted  or  otherwise  not  cultivated  under  a 
program  administered  by  USDA  to  reduce 
production  of  an  agricultural  product  or  to 
conserve  soil  and  water. 

(7)  Wildlife 

The  term  includes  fish  and/or  wildlife  and 
means  any  wild  animal,  whether  alive  or 
dead,  including  any  wild  mammal,  bird, 
reptile,  amphibian,  fish,  moUusk,  crustacean, 
arthropod,  coelenterate,  or  other  invertebrae, 
whether  or  not  bred,  hatched,  or  l>om  in 
captivity,  and  includes  any  part,  product,  egg, 
or  offspring. 

(8)  Wildlife  Purposes 

These  program  objectives  include 
establishing  and  managing  areas  that  contain 
fish  and  wildlife  habitats  of  local,  regional. 
State  or  Federal  importance. 

n.  Eligibility 

The  following  steps  must  be  takeh  to 
determine  if  the  borrower  is  eligible  for  a 
conservation  easement.  If  the  borrower  is 
found  to  be  ineligible,  the  FmHA  County 
supervisor  will  notify  the  borrower  of  the 
opportunity  to  appeal  the  adverse  decision  on 
the  eligibility  for  the  easement  after  a  final 
decision  is  made  on  whether  the  borrower 
qualifies  for  any  other  servicing  options.  The 
County  Supervisor  must  find  that: 

(1)  "The  borrower  owns  real  estate  which 
secures  a  farmer  program  loan  which  was 
closed  before  December  23, 1985; 

(2)  The  borrower  is  or  would  be  unable  to 
repay  the  FmHA  loan(s)  without  the 
easement  agreement.  This  decision  will  be 
made  by  the  borrower's  submission  of  a  plan 
of  operation  acceptable  to  FmHA  for  the 
current  and  coming  year  in  accordance  with 
S  1924.57  of  Subpart  B  of  Part  1924  of  this 
chapter. 

(3)  The  establishment  of  an  easement,  in 
terms  of  the  approximate  amount  of  acres 
that  may  qualify,  and  in  combination  «vith 
other  servicing  options,  if  applicable,  has  the 
potential  to  allow  the  borrower  to  be  current 
in  payments,  i.e.,  the  easement  approach  is 
worth  exploring  in  further  detail; 

(4)  The  proposed  easement  land  except  in 
the  cases  of  wetland  and  wildlife  habitat  was 
row  cropped  each  year  of  the  three-year 
period  ending  on  December  23, 1985;  and 

(5)  If  the  land  being  proposed  for  the 
easement  is  within  the  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS)  Conservation  Reserve  Program,  both 
the  requirements  of  that  program  and  this 
section  can  be  met 

m.  Establishing  Easement  Review  Team 

The  County  Supervisor  will  establish  an 
easement  review  team  by  notifying  the 


appropriate  field  offices  of  the  Soil 
Conservation  Service  (SCS),  U.S.  Fish  and 
Wildlife  Service  (FWS),  State  Fish  and 
Wildlife  Agencies,  National  Park  Service, 
Forest  Service  (FS),  State  Conservation 
Agencies,  State  Environmental  Protection 
Agency,  State  Natural  Resource  Agencies, 
adjacent  public  landowner,  and  any  other 
entity  that  may  have  an  interest  and  qualifies 
to  be  an  enforcement  authority  for  an 
easement.  The  notified  parties  may  in  turn 
notify  other  eligible  entities.  SCS,  for 
example,  may  want  to  notify  the  appropriate 
Conservation  District  As  part  of  the 
notification,  the  County  Supervisor  will 
provide  an  approximate  location  and  a 
general  description  of  the  potentially  afiected 
land.  All  notified  parties  will  be  invited  to 
serve  on  an  easement  review  team. 

IV.  Responsibilities  of  the  Easement  Review 
Team 

SCS  will  lead  the  easement  review  team 
which  in  every  case  will  be  composed  of  an 
SCS  and  FmHA  representative  (and  in  the 
case  of  wetlands,  the  U.S.  FWS).  plus  all 
other  parties  that  accepted  the  invitation  to 
participate.  To  the  extent  practicable,  a  site 
visit  will  be  conducted  within  fifteen  days 
from  the  date  the  review  team  members  are 
invited  to  participate.  Any  Uen  holder(s)  and 
the  borrower  will  be  informed  of  the  site  visit 
time/date  and  invited  to  attend.  Within  thirty 
days  after  the  site  visit  a  report  will  be 
developed  by  the  review  team  and  provided 
to  the  county  Supervisor.  The  report  will 
cover  the  items  listed  in  paragraphs  (A) 
through  (F)  of  this  paragraph.  The  report  will 
be  prepared  by  an  organization,  selected  by 
FmHA,  that  has  indicated  its  willingness  to 
be  the  enforcement  authority  except  in  the 
instance  discussed  in  paragraph  (c)  below. 
Whenever  review  team  members  have 
differing  positions  on  any  items  to  be 
addressed  in  the  report  each  team  member 
will  prepare  a  separate  report  and  submit 
these  reports  to  the  organization  responsible 
for  the  report.  These  differing  views  will  be 
noted  in  the  report  When  no  differences 
exist  within  the  review  team,  written 
summaries  of  team  members'  positions  need 
not  be  submitted  to  the  preparer  of  the  report 
unless  either  the  preparer  requested  them  or 
an  individual  team  member  desires  to  submit 
a  report.  The  items  to  be  addressed  in  the 
review  team  report  are: 

(A)  The  amount  of  land,  if  any,  which  is 
wetland,  wildlife  habitat  upland  or  highly 
erodible  land  and  the  approximate 
boundaries  of  each  type  of  land.  If  applicable, 
easement  boundaries  may  be  recommended 
which  go  beyond  the  wetland,  upland,  or 
highly  erodible  land  but  are  necessary  for 
either  the  establishment  of  identifiable 
easement  boundaries  or  are  required  for  the 
efficient  management  of  the  easement's  terms 
and  conditions. 

(B)  A  finding  of  whether  the  land  is 
suitable  for  conservation,  recreation  and/or 
wildlife  habitat  purposes  and  a  priority 
ranlung  of  purposes  included,  if  the  land  can 
be  so  classified  and  ranked.  First  priority 
will  be  ^iven  to  land  easement  opportunities 
to  benefit  wildlife  species  of  Federal  Trust 
responsibility  (e.g.,  migratory  birds  and 
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endangered  species)  and  tbeir  habitata  (eg., 
wetlands).  Special  coonderation  will  be 
given  to  (^>portunitiea  to  benefit  a 
combination  of  conservation,  recreation  and 
wildlife  habitat  purposes.  When  there  are 
other  land  easements  already  established  or 
under  review  within  the  local  area  and  the 
intent  of  these  easements  has  been 
established,  the  review  team  will  consider 
these  actions  as  purpose  rankings  are 
developed. 

(C)  The  name  of  the  qualified  enforcement 
authority  which  is  willing  to  be  assigned 
enforcement  authority  for  the  easement  as 
well  as  the  name(s]  of  any  entity(s),  if  luio%ni. 
that  the  enforcement  authority  may  use  to 
manage  the  easement.  Whenever  more  than 
one  qualified  entity  desires  to  be  the 
enforcement  authority,  the  report  will  be 
prepared  by  SCS  and  will  indicate  this  fact. 

(D)  If  appropriate,  any  special  tenns  or 
conditions  that  would  need  to  be  placed  oo 
the  easement  plus  unique  or  important 
features  of  the  property  which  would  not  be 
adequately  addressed  by  the  standard 
easement  terms  and  conditions. 

(E)  A  proposed  management  plan  { 
consistent  with  the  purpose  or  purposes  for 
which  the  easement  would  be  established. 
The  management  plan  will  outline  the  various 
management  alternatives  for  the  proposed 
easement  The  enforcement  authority's 
eventual  selection  of  the  altemative(s)  to  be 
followed  will  be  based  upon  future  needs, 
fund  availability,  and  identification  within 
the  management  plan.  The  management  plan 
will  provide  guidance  as  to  the  conservation 
practices  to  be  followed  and  the  costs  which 
may  occur  in  the  establishment  and 
maintenance  of  the  easement  This 
management  plan  will  specifically 
recommend  whether  or  not  public 
recreational  use  and/or  public  hunting  should 
be  allowed  on  the  easement  and  provide 
supporting  reasons  for  the 
recommendalion(s)  made.  Whenever  changes 
are  required  in  the  management  plan,  the 
enforcement  authority,  with  the  concurrence 
of  FmHA,  may  update  the  management  plan 
to  reflect  the  changes. 

(F)  The  recommended  term  length  of  the 
easement  See  paragraph  VI  of  this  exhibit 

V.  FmHA's  Htviaw  of  Fasem— >  Tmb'* 
Report 

Upon  receipt  the  County  Superrisor  will 
review  the  easement  team's  report.  If  the 
report  indicates  that  an  eaaement  is  not 
feasible  given  die  nature  of  the  land,  or  the 
failure  of  a  qualified  entity  to  volunteer  to 
become  an  enforcement  authority,  the  County 
Superviaor  will  infonn  the  bonower  of  the 
reason(s)  that  the  easement  has  been  denied 
and  that  the  borrower  may  appeal  the  denial 
of  the  easement  If  the  report  is  favorable  to 
an  eaaement  and  more  than  one  qualified 
entity  has  indicated  its  desire  to  be  an 
enforcement  authority,  the  county  Sapervisor 
will  select  a  Federal  entity  over  a  non- 
Federal  entity  since  the  easement  involves 
reduction  of  a  Federal  debt  If  two  Federal 
agencies  each  want  to  be  the  enforcement 
authority,  the  County  Sapervisor  will  select 
the  Federal  agency  that  owns  or  ctmtrols 


property  adjacent  to  the  eaaement  or  the 
Federal  agency  whoae  mianoo  or  expertise 
best  matches  the  priority  use  pnrposeafa)  for 
which  the  easement  would  be  estabbshed.  In 
selecting  between  non-Federal  entities,  the 
county  Supervisor  will  select  the  entity  that 
has  the  greatest  capabihty  to  enforce  the 
terms  and  conditions  of  the  easement  daring 
the  proposed  tenn  of  the  easement 

VL  Terms  of  Easements 

A  conservation  easement  may  be  obtained 
for  a  period  of  not  less  than  SO  years.  A 
longer  period  of  time  or  a  perpetual  easement 
shall  be  established  if  the  easement  review 
team  determines  that  there  is  justification  for 
extending  the  conservation  easement  past  the 
50-year  minimum.  Justification  will  exist  if 
the  easement  would: 

(A)  Contribute  directly  to  achievement  of 
benefits  to  species  protected  by  international 
treaty  (e.g.  migratory  birds): 

(B)  Contribute  directly  to  protection  of 
habitat  or  restoration  of  habitat  or  benefit  to 
threatened,  endangered  and/or  camfidate 
species; 

(C)  Serve  as  the  site  for  wildlife  habitat 
improvements  which  may  be  required  to 
offset  the  unfavorable  impact  of  a  permit 
license  or  project;  when  improvements  need 
to  be  longer  than  50  years: 

(D)  Serve  as  the  site  for  substantial 
investment  of  public  or  private  funds  in  order 
to  achieve  stated  resource  conservation  and/ 
or  management  purposes; 

(E)  Be  desirable  that  property  be  removed 
fix>m  production  for  a  long  period  due  to  the 
type  of  land;  or 

(F)  Serve  as  a  significant  historical  site, 
grotmd  water  recharge  area  or  other 
significant  eligible  easement  objective. 

Vn.  Oetennining  the  Amooat  of  Famar 
Prograa  Debt  That  Can  Be  Caaoelled 

(A)  Calculate  the  amount  of  debt  to  be 
cancelled  as  follows: 

(1)  Step  I.  betennine  what  percent  the 
number  of  easement  acres  is  of  the  total 
acres  of  land  that  secures  the  borrower's 
farmer  program  loans  by  dividing  the 
easement  acres  that  secure  the  borrower's 
fanner  program  loans  by  the  total  acres  that 
secure  the  borrower's  fanner  program  loans. 

(2)  Step  Z  Determine  the  amount  of  farmer 
program  debt  that  is  secured  by  the  easement 
acreage  by  multiplying  the  borrower's  total 
unpaid  former  program  loan  balance 
(principal,  interest  and  recoverable  costs 
ah«ady  paid  by  FmHA)  by  the  percentage 
calculated  in  Step  1, 

(3)  Step  3.  Determine  the  current  value  of 
the  land  in  the  easement  by  multiplying  the 
present  market  value  of  the  farm  that  secures 
the  borrower's  fanner  program  loans  by  the 
percent  calculated  in  Step  1. 

(4)  Step  4.  Select  the  lesser  of  the  values 
calculated  in  Steps  2  and  X 

(5)  Steps.  Subtract  the  current  vakie  of  the 
easement  acres  in  Step  3  fit>m  the  farmer 
program  debt  that  is  secured  by  the  easement 
acres  in  Step  2. 


(•)  Step  A  S^ect  either  the  value  arrived  at 
in  Step  4  or  5,  whichever  is  tfie  greater. 

An  Example  For  Determining  The  Amount 
That  Can  Be  Cancelled: 


Situation 

Total  Acres .„..  300. 

Easement  Acres 60. — -. 

Amount  of  unpaid  fanner pro-$4S0,000-~. 

Amount    of    unpaid    farmer 

program  debt  secured  by  ' 

farm  debt  secured  by  farm. 

Current  value  of  farm S300,000 

Step  1.  60  easement  acres/  =    20  percent 

300  total  acres. 
Step  2.  $45a000  debt  x  20  =    $90,000_ 

percent  Step  1. 
Step  3.  $300,000  value  x  20  =    $aaOOa 

percent  Step  1. 
Step    4.    Select    the    lower  =    $<;n.(M)0 

amount  of  Step  2  or  Step  3 

Calculations. 
Step  5.  $90,000  in  Step  2—  =    $3a000 

$80,000  in  Step  3  Amount 

FmHA  is  undersecured  on 

Easement  Land. 
Step  6.  Select  the  greater  of  =    S60/XXL. 

Step  4  or  5. 
$60,000  of  the  debt  would  be  the  maximum 

amount  available  for  the  debt  cancellation. 


(B)  Feasibility  of  debt  cancellation.  The 
County  Supervisor  will  determine  whether  or 
not  the  borrower,  if  provided  the  amount  of 
debt  cancellation  allowed  by  paragraph  (VI) 
coupled  with  other  servicing  opttooa  %nU  be 
able  to  develop  a  feasibie  plan  for  fann 
operations  for  the  current  and  mmmg  year.  In 
no  instance  will  the  total  debt  cancellation 
exceed  the  maximum  value  as  calculated  in 
paragraph  (VI)  Step  6  of  this  section.  If  the 
borrower  would  not  be  able  to  develop  a 
feasible  plan,  the  County  Supervisor  will 
notify  the  borrower  of  the  reason  that  the 
easement  has  been  denied  and  that  the 
borrower  may  appeal  this  adverse  decision  ' 
after  the  County  Supervisor  has  decided 
whether  the  borrower  qualifies  for  the 
additional  servicing  programs  in  this  subpart 

(C)  Updating  the  title  opinion.  Title 
examination  will  be  the  same  procedure  as 
provided  for  in  {  1807.2  (a)  and  (b)  of  Part 
1807  of  this  chapter  (FmHA  Instruction  427.1). 
A  preliminary  title  opinion  will  not  be 
required.  The  final  title  opinion  will  cover  the 
period  follo%ving  the  recordation  of  the  initial 
loan  mortgage.  Title  opinion  cosU  will  be 
considered  nonreooveraUe  costs  and  will  be 
paid  by  FmHA  by  completing  and  submitting 
a  Standard  Fonn  1034  and  plus  a  Form  FknHA 
2024-1  for  payment  in  accordance  with 

:  2024.753(c)  of  FmHA  Instniction  2024 
(instructions  and  forms  are  available  in  any 
FmHA  office). 

(D)  Consent  of  other  lienholders.  If  there 
are  any  prior  or  junior  lienholders,  their 
consent  to  the  terms  of  the  easement  must  be 
obtained  in  vniting  by  the  boiTower.  The 
consent  will  be  filed  in  the  borrower's  case 
file  and  need  not  be  recorded  unless  required 
by  State  law.  No  change  in  the  terms  can  be 


proposed  by  the  prior  or  junior  lienholders.  If 
it  is  not  possible  to  obtain  the  lienholders' 
consent  the  easement  will  be  denied  and  the 
borrower  so  infonned.  The  borrower  will 
have  no  appeal  rights  for  an  FmHA  denial  on 
this  basis. 

(E)  Identifying  the  boundaries  of  the 
easement  A  professional  survey  of  the 
easement's  boundaries  will  be  required. 
FmHA  will  provide  this  service  by 
contracting  for  the  survey  in  accordance  with 
FmHA  Instruction  2024-A,  Exhibit ) 
(available  in  any  FmHA  office). 

(F)  Reaching  an  agreement  with  the 
borrower.  The  borrower  will  be  informed  of 
the  easement's  value,  the  impact  on  the 
remaining  financial  obligation,  and  the  terms 
and  conditions  of  the  easement  The 
borrower  also  will  be  provided  a  copy  of  the 
easement  review  team's  report.  If  the 
borrower  decides  to  give  the  easement 
approval  will  be  made  by  the  County 
Supervisor,  the  enforcement  authority,  and 
the  borrower  by  signing  Form  FmHA  1951-39, 
"Grant  of  Easement,"  if  the  enforcement 
authority  is  the  U.S.  Fish  and  Wildlife 
Service,  or  Form  FmHA  1951-39A,  "Grant  of 
Easement"  if  the  enforcement  authority  is 
other  than  the  U.S.  Fish  and  Wildlife  Service, 
or  a  similar  form  approved  by  the  Office  of 
Genial  Counsel  (OGC).  A  similar  fonn  may 
not  contain  provisions  which  conflict  with 
this  regulation  or  %vith  the  terms  of  Forms 
FmHA  1951-39  or  19S1-39A.  If  the  borrower 
requests  a  modification  of  the  proposed 
easement  such  modification  cannot  conflict 
with  the  purpose  or  purposes  for  which  the 
easement  would  be  established.  The  County 
Supervisor  cannot  approve  a  modification  of 
the  proposed  easement's  terms  and 
conditions  without  first  obtaining  the 
concurrence  of  the  enforcement  authority.  If 
the  modification  is  substantial,  in  tenns  of  the 
easement  review  team's  recommendations, 
the  members  of  the  easement  review  team 
must  be  consulted.  If  an  agreement  cannot  be 
reached  with  the  borrower  on  the  easement's 
terms  and  conditions,  the  County  Supervisor 
will  notify  the  borrower  in  writing  that  the 
easement  is  denied  and  that  the  borrower 
may  appeal  this  deniaL 

(G)  Recording  of  noncash  credit.  Upon 
approval  of  the  easement  the  County 
Supervisor  will  complete  Form  FmHA  1951- 
47.  "Farmer  Program  Noncash  Credit  for 
Purchase  of  Easement  Rights."  for  entry  into 
the  FmHA  field  office  terminal  system.  The 
borrower's  loans  that  were  closed  prior  to 
December  23, 1985,  that  are  secured  with  the 
real  estate  on  which  the  easement  is 
obtained,  will  be  credited  with  an  amount  not 
to  exceed  the  established  value  of  the 
easement  acres.  The  amount  credited  will  be 
applied  on  the  FmHA  loan(8)  in  order  of 
priority  of  lien  on  the  security  and  then  on 
any  other  FmHA  debts.  The  loan  may  be 
reamortized  if  needed. 

(H)  Recording  of  the  easement  The  County 
Supervisor  *vill  record  Form  FmHA  1951-39 
or  Form  FmHA  1951 -39A  (or  other  acceptable 
form  that  has  been  approved  by  OGC)  to 
comply  with  SUte  laws.  The  County 
Supervisor  then  will  retain  a  copy  of  the 
easement  in  the  borrower's  file  and  will 
provide  a  copy  of  the  easement  to  the 
enforcement  authority  and  to  the  borrower. 


Cost  of  recording  the  easement  will  be 
considered  a  nonrecoverable  cost  and  will  be 
paid  by  FinHA  by  completing  a  Standard 
Form  1034  and  submitting  Form  FmHA  2024-1 
for  payment  in  accordance  with  {  2024.753(c) 
of  FmHA  Instruction  2024-P  (instructions  and 
forms  are  available  in  any  FmHA  oflice). 

Vm.  Violation  of  Terms  and  Condilums 

If  the  bonower  violates  any  of  the  terms  or 
conditions  of  the  easement  the  account  will 
be  liquidated  in  accordance  with  S  1965.26(b] 
of  Subpart  A  of  Part  1965  of  this  chapter.  The 
borrower  will  also  be  responsible  for  all  costs 
incurred  by  FmHA  in  the  course  of  enforcing 
such  terms  and  conditions.  Enforcement 
expenses  may  include  attorney's  fees,  costs 
of  any  Utigation,  and  the  cost  of  repair  or 
restoration  of  the  easement  land  to  a 
condition  compatible  with  conservation, 
recreational  and  wildlife  purpose(8)  for  which 
the  easement  was  established.  Should  the 
borrower  wish  to  convey  or  sell  the  property 
subject  to  the  easement  during  the  term  of  the 
easement,  the  borrower  must  first  notify  the 
enforcement  authority  and  the  purchaser(s) 
will  also  be  responsible  for  the  same  type  of 
costs  should  the  successor(s)  violate  the 
terms  and  conditions. 

K.  Responsibilities  of  the  Enforcement 
Authority 

The  enforcement  authority  will  be  named 
in  any  approved  easement  and  once  named 
agrees  to  accept  the  following  responsibilites 
and  duties: 

(A)  Upon  receipt  of  an  FmHA  approved 
easement,  provide  FmHA  with  a  legally 
binding  document  acknowledging  its 
acceptance  of  the  role  as  enforcement 
authority  for  that  easement 

(B)  Monitor  compliance  with  the 
easement's  terms  and  conditions. 

(C)  Ensure  that  the  easement  property  is 
safely  maintained  to  the  extent  required  by 
relevant  State  law  and  accept  all  liabilities 
associated  with  implementing  and  carrying 
out  its  management  responsibilities  under  the 
easement's  terms  and  conditions  and 
management  plan. 

(D)  At  its  discretion,  delegate  or  contract 
management  functions  to  one  or  more 
management  authorities,  with  all  associated 
cost  being  the  responsibility  of  the 
enforcement  authority  or  the  management 
authority,  as  agreed  in  that  contract. 
Monitoring  Compliance  with  the  terms  and 
conditions  of  the  easement  cannot  be  so 
delegated  or  contracted. 

(E)  For  the  first  five  years  of  the  easement's 
life,  report  annually  to  FmHA  on  the  status  of 
compliance  with  the  easement's  terms  and 
conditions.  Thereafter,  this  report  must  be 
provided  every  five  years.  If  circumstances 
develop  which  would  result  in  substantial 
compliance  problems  or  claims,  or  litigation 
involving  the  easement  property,  then  the 
enforcement  authority  immediately  must 
notify  FmHA  by  certified  letter. 

X.  Monitoring  Compliance 

The  enforcement  authority  is  responsible 
for  monitoring  compliance  with  the 
easement's  terms  and  conditions  and 
management  plan.  However,  when  under  the 
circumstances  stated  in  the  easement's  terms 
and  conditions  (Form  FmHA  1951-39),  the 


grantor  needs  the  Government's  written 
authorization  to  proceed  with  an  action,  a 
written  request  for  such  authorization  must 
be  provided  by  the  grantor  to  the  County 
Supervisor.  In  order  to  provide  the  requested 
written  authorization,  the  Coimty  Supervisor 
must  determine  that  the  request  does  not 
violate  the  easement's  terms  and  conditions 
and  must  receive  the  written  concurrence  of 
the  enforcement  authority.  In  reaching  this 
determination,  the  County  Supervisor  should 
consult  with  the  State  Director  and  OGC  as 
necessary. 

Exhibit  I — Farmer  Program  Dwelling 
Retention 

I.  General 

This  exhibit  contains  the  policies  end 
procedures  pertaining  to  the  Farmer  Program 
Dwelling  Retention  Program.  Dwelling 
Retention  is  a  "Preservation  Loan  Service 
Program"  as  set  forth  in  Subpart  S  of  Part 
1951  of  this  chapter.  A  borrower  or  former 
borrower  who  had  or  has  a  Farmer  Program 
loan  secured  by  the  real  property  which 
contains  the  dwelling  which  was  used  as  the 
borrower's  principal  residence  may  apply  in 
writing  for  Dwelling  Retention  before  or  after 
FmHA  acquires  the  property.  Farm  real 
property  that  is  in  FmHA  inventory  as  of  the 
effective  date  of  this  regulation  or  is  acquired 
in  the  future  that  secured  a  Farmer  I'rogram 
loan  to  individuals  or  entities  will  be 
considered  for  dwelling  retention  under  this 
Exhibit.  If  there  is  a  conflict  between 
applicants  for  Leaseback/Buyback  (see 
Exhibit )  to  this  subpart)  and  Dwelling 
Retention,  priority  will  be  given  to  the 
application  for  Dwelling  Retention.  An 
applicant  can  apply  for  both  Dwelling 
Retention  and  Leaseback/Buyback  at  the 
same  time.  The  applicant  can  obtain  the 
Dwelling  Retention  property  under  the 
Dwelling  Retention  Program  and  the  balance 
of  the  farm  under  Leaseback/Buyback 
Programs. 

n.  Introduction 

This  Exhibit  provides  the  requirements  for 
participation  in  the  Dwelling  Retention 
Program.  It  also  provides  information  that  is 
necessary  to  administer  the  provisions  of  the 
Dwelling  Retention  Program. 

m.  Definitions 

A.  Dwelling  Retention 

This  refers  to  the  right  of  a  Farmer  Program 
bonower  to  lease  with  an  option  to  purchase 
the  Dwelling  Retention  property. 

B.  Dwelling  Retention  Property  " 

This  refers  to  a  borrower's  principal 
residence  which  secured  a  Farmer  Program 
loan.  The  property  will  also  include  not  more 
than  10  acres  of  adjoining  land  that  is  used  to 
maintain  the  borrower's  family  and  a 
reasonable  number  of  farm  outbuildings 
located  on  the  adjoining  land  that  are  useful 
to  the  occupants  of  the  dwelling. 

C.  Farmer  Program  Loans 

This  includes  Farm  Ownership  (FO),  Soil 
and  Water  (SW),  Recreation  (RL),  Economic 
Opportunity  (EO).  Operating  (OL),  Emergency 
(EM),  Economic  Emergency  (EE),  Special 
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Livestock  (SL).  Softwood  Timber  (ST)  hieta, 
and  Rural  Housiqg  loans  for  fanm  servioe 
buildmgt  (RHF). 

D.  Market  Value  \ 

The  most  probable  price  which  property 
should  bring,  as  of  a  specific  date  in  a 
cosnpetitive  and  open  market.  ittiiBiing  the 
buyer  and  seller  are  pnident  and 
knowledgeable,  and  the  price  is  not  afff^ted 
by  undue  stimulus  such  as  forced  sale  or  loan 
interest  subsidy. 

IV.  Prooassing  Dwelling  Retention 

A  borrower  who  desire*  to  participate  in 
the  program  must  request  Dwelling  Retentioo 
by  notifying  the  County  Supervisor  in  writing 
within  the  time  limits  set  forth  in  this  Exhibit 
The  borrower  will  be  aUowed  to  retain 
possession  and  occupancy  oi  the  DweUii^ 
Retention  Property  while  an  application  for 
Dwelling  Retention  is  being  processed.  A 
borrower  who  meets  the  eli^bility 
requirements  in  Paragraph  V  <d  tUs  Exhibit 
will  be  perantted  to  retain  poasession  of 
FmHA  DweUiag  Retention  Property  under  a 
lease  with  an  option  to  purchase. 

A.  Determining  Dwelling  Retention  Property 

1.  When  the  borrower  informs  the  County 
Supervisor  of  his  or  her  intention  to 
participate  in  the  Dwelling  Retention 
Program,  the  borrower  will  also  inform  the 
County  Supervisor  of  the  buildings  and 
property  the  borrower  intends  to  include  in 
the  Dwelling  Retention  property.  The 
Dwelling  Retention  property  wdl  inr^idf;  the 
borrower's  principal  residence  and  not  more 
than  10  acres  of  adjoining  land  that  is  used  to 
maintain  the  borrower's  family  and  a 
reasonable  number  of  farm  outbuildings 
located  on  land  adjoining  the  residence 
which  are  useful  to  the  occupants  of  die 
dwelling. 

2.  The  County  Supervisor  will  review  the 
borrower's  proposed  Dwelling  Retention 
property  and  will  make  a  physical  inspection 
of  the  proposed  Dwelling  Retention  property 
if  necessary.  If  the  County  Supervisor  does 
not  agree  with  the  proposed  Dwelling 
Retention  property,  the  County  Supervisor 
will  provide  an  alternate  proposed  Dwelling 
Retention  property. 

3.  If  the  borrower  does  not  agree  %vith  the 
County  Supervisor's  proposed  Dwelling 
Retention  property,  the  borrower  may  appeal 
pursuant  to  Subpart  B  of  Part  1900  of  this 
chapter. 

4.  When  the  me  and  shape  of  tlie  Dwelling 
Retention  propeity  are  determined,  the 
County  Supervisor  will  iwve  a  legal 
description  of  it  prepared.  The  cost  of 
preparation  of  the  legal  description  of  the 
Dwelling  Retentian  property  will  be  handled 
in  accordance  with  Paragraph  VIII B  of  this 
Exhibit 

B.  Processing  Owning  Retentioa  Before 
FmHA  Acquires  Title 

1.  A  borrower  may  apply  for  Dwelling 
Retention  in  writing  to  the  County  Supervisor 
at  any  time  before  FmHA  takes  the  Dwelling 
Retention  property  into  inventory.  A 
borrower  wrfao  applies  for  Dwellta^  Retention 
before  the  borrower  vohnrtaiily  conveya  Ae 
Dwelling  Retention  property  to  PmHA  or 
before  FmHA  forecloses  or  otherwise  takes 


action  to  Kqoire  the  property,  will  be 
considered  fbr  eligibility  far  Dwelling 
Retentian  at  the  tine  of  afpUcKtion.  If  Ae 
County  Supervisor  determines  the  boiiuww.i 
is  eligible  for  Dwelling  Retention,  the  Comty 
Supervisor  and  the  borrower  wiU  enter  into 
an  Agreement  (Attachment  2  of  Ais  Exhibit) 
to  lease  the  Dwelling  Retention  property  to 
the  borrower  if  and  when  FmHA  acquires 
title.  A  copy  of  Form  FmHA  1955-20,  "Lease 
of  Real  Property."  will  be  attached  to  the 
Agreement  as  an  Exhibit. 

2.  Tlie  agreement  will  provide  that  PmHA's 
obligation  to  enter  into  a  lease  of  the 
Dwelling  Retentian  property  is  contingent  on 
FmHA  acquiring  fee  title  to  the  Dwelling 
Retention  property. 

3.  FmHA's  obligation  to  lease  the  dwelling 
to  the  borrower  will  also  be  contingent  on 
FmHA's  prior  compliance  with  all  local  laws, 
ordinances  and  regulations  governing  the 
subdivision  of  land.  The  agreement  will 
contain  a  provision  that  if  F^nHA  cannot 
satisfy  the  foregoing  conditions  within  2 
years  from  the  date  of  the  agreement  the 
agreement  (and  PmHA's  obUgation  to  lease 
with  option  to  purchase)  will  end. 

4.  Prior  to  FmHA  taking  action  to  acquire 
the  Dwelling  Retention  P^perty  by 
foreclosure  or  otherwise,  a  borrower  will  be 
notified  about  Dwelling  Retention  with 
Attachment  1  of  Exhibit  A  of  this  subpart 
"Fanners  Home  Administration  Notice  of 
Primary  and  Preservation  Loan  Service 
Programs  for  Delinquent  Borrowers." 

C.  Processing  Dwelling  Retention  After 
FmHA  Acquires  Title 

When  FmHA  acquires  title  to  the  farm 
property,  the  borrower  will  be  sent 
Attachment  1  of  this  Exhibit  by  certified 
mail,  return  receipt  requested,  within  30  days 
from  the  date  FmHA  acquired  the  Dwelling 
Retention  Property.  The  borrower  must 
request  Dwelling  Retention  by  notifying  the 
County  Supervisor  in  writing  not  later  «h«n  90 
days  after  FtaHA  acquires  the  property. 

D.  Lease  witti  Option 

A  lease  with  an  option  to  purchase  will  be 
entered  into  %vith  an  eligible  borrower  on 
Form  FmHA  1955-20  after  FmHA  acquires 
titie  to  the  property.  Forai  FmHA  1955-20  %nll 
be  completed  in  accordance  with  the 
requirements  in  this  Exhibit  and  the  FML 

V.EUgifaUHy 

The  County  Supervisor  will  make  the 
determination  on  eligibility.  In  order  to 
qualify  for  Dwelling  Retention  the  borrower 
must  meet  the  foUoviring  eligibility 
requirements: 

A.  An  applicant  for  Dwelling  Retentian 
must  be  an  individual  who  ia  or  was 
personally  liable  for  the  Farmer  Program  loan 
that  was  secured  in  part  by  the  DwelUng 
Retentioa  Property.  The  applicant  mast  also 
be  or  have  been  the  owner  of  the  IKraUii^ 
Retention  Property.  The  Parmer  Program  loan 
could  have  been  made  to  an  indtvidnal  or  to 
an  entity,  as  foog  as  the  apphcani  far 
Dwelling  Retentian  was  a  aaember  of  the 
entity  and  was  personally  BaUe  far  the 
Farmer  I^ograa  kian.  A  nembar  of  an  entity 
who  is  or  was  personally  hafale  far  a  Faincr 
Program  loan  that  is  or  was  secured  by  tha 


DwelliBg  Seteoikm  Property  is  coosiderBd  an 
owner  far  Dwelling  letentiao  pnipoaes. 

E  When  DHve  dua  one  meaber  of  an 
entity  was  personally  habU  far  a  Fumer 
Program  loan,  each  snch  menriier  who 
possessed  and  occupied  a  separate  dwelling 
as  his  or  her  principal  residence,  on  property 
that  is  or  was  security  far  a  Farmer  ftogram 
loan,  may  apply  separately  fbr  DweBing 
Retention  of  their  individHil  dweWi^s. 

C  The  applicant  and  any  sponse  must  have 
received  from  the  farming  or  ranching 
operations  gross  farm  income  reasonably 
commensivate  with  the  size  and  location  of 
the  farm  and  reasonably  commensorate  with 
local  agricnltaral  oan(fitioas  (indudng 
natiiral  and  economic  conditions)  m  at  least  2 
calendar  years  during  the  6  year  period 
preceding  the  calendar  year  in  which  the 
application  is  made.  For  the  purpose  of  this 
subparagraph  and  subparagraph  D  below, 
income  from  faming  or  ranching  operations 
will  inclode  rent  paid  to  die  borrower  by  a 
lessee  of  agrtcahural  land  during  any  period 
in  which  the  borrower,  dne  to  drcumstances 
beyond  his  or  her  control,  was  unable  to 
actively  fnm  that  property. 

D.  The  applicant  and  any  spouse  must  have 
received  fion  the  fanning  or  ranching 
operations  at  least  60  percent  of  die  gross 
aimual  income  of  the  borrower  and  any 
spouse  of  the  borrower  in  at  least  2  of  the  6 
calendar  years  preceding  the  calendar  year  In 
which  the  application  for  DwelKng  Retention 
is  made. 

E.  The  applicant  most  have  continuously 
occupied  the  Dwelling  Retention  Property 
during  the  6  year  period  preceding  die 
calendar  year  in  which  the  application  is 
made,  unless  the  applicant  had  to  leave  die 
property  for  a  period  of  time  not  to  exceed  12 
mondis  during  the  6  year  period  due  to 
drcumstances  beyond  die  bono  wet's  control. 

F.  The  applicant  most  have  sufBdent 
income  to  make  rental  payments  for  the  term 
of  the  lease  and  the  ability  to  maintain  the 
property  in  good  condition.  The  applicant 
must  also  agree  to  all  the  terms  and 
conditions  set  forth  in  this  Exhibit  and  in 
Form  PmHA  1955-20. 

VL  Tranafar  of  Dwellio«  Releaitiaa  Rights 

The  applicanf  s  rights  to  Dwelling 
Retentioa  and  rights  under  the  lease  entered 
into  pursoant  to  this  Exhibit  are  not 
ti-ansferable  or  assignable  by  the  applicant  or 
by  operation  of  law,  except  that  in  Oe  case  of 
death  or  incompetency  of  the  applicant,  such 
rights  and  ayeements  shall  be  tranalierable  to 
the  spouse  of  die  applicant  if  the  spouse 
agrees  to  comply  with  the  terms  and 
conditions  of  the  lease  by  executing  a  new 
lease  on  the  s«ne  terms  and  conditions. 

Vn.  Appeal  Rights 

If  the  County  Supervisor  determines  that 
die  applicant  is  not  eligible  for  dirdling 
retentfoo,  or  the  lease  is  terminated  because 
die  laaaee  fails  to  make  lesse  payments  as 
schadnled  or  to  tn«in*«ii.  the  propeity  in  good 
condition  die  County  Supeiiisor  will  notify 
the  applicant  or  leasee  tai  writii^  of  the 
dedsion  and  give  the  opportunity  to  mppeal  in 
accordance  with  Subpart  B  of  Part  ISOO  of 
this  chapter.  The  property  will  not  be  leased 
or  sold  nntil  tha  qipeal  is  ""^^••^4 


VnL  Property  Requinments 

A.  The  proposed  Dwelling  Retention 
Property  tract  must  meet  all  requirements  for 
die  division  of  the  DwrelUng  Retention 
property  into  a  separate  legal  lot  as  required 
by  State  and  local  laws.  AH  environmental 
considerations  required  under  the  provisionr 
of  Subpart  G  of  tai  1940  of  this  ehaptorwfll- 
be  complied  with. 

B.  Any  sucvsy.  legal  description  and  other 
services  oaadad  to  craata  the  DweUmg 
Retention  Property  as  a  separate  legal  kit  will 
be  obtained  and  paid  for  by  FmHA.  Such 
costs  will  be  handled  in  aocordanse  with 
paragraph  XI C  of  this  ExUbit  if  dw  property 
is  in  inventory  and  in  accordanowith 

§  2024.753(c)  of  FteHA  Instruction  202A-P 
(available  in  any  ^taiHA  ofBce)  if  die  property 
is  not  in  inventory. 

C.  The  lease  wdl  cover  the  Dwellingr 
Retention  I¥operty. 

D.  If  necessary,  FmHA  will  retain  for  itsdf 
and  for  the  benefit  of  the  adjoining  farm  . 
property  reaaonable  easement(8]  over  the 
Dwelling  Retentioa  Property  for  ingress, 
egress  and  utUiUes  between  the  remaining 
inventory  property  and  pablic  right-of-way. 

DC  First  Appraisal 

The  fair  market  value  of  the  DwelMng 
Retention  Property  shall  be  deteimined  by  an 
independent  appraisal  requested  by  the 
County  Supervisor  and  made  within  six 
mondis  frtun  the  date  of  the  borrower's 
application  for  Dwelling  Retention.  The  cost 
of  such  appraisal  will  be  handled  in 
accordance  with  paragraph  XI C  of  this 
Exhibit  if  the  property  is  in  inventory.  If  die 
property  is  not  Inventory,  the  cost  i«rill  be 
handled  in  accordance  with  i  20a4.7S3(c)  of 
FmHA  Instraction  2024-P  (available  In  any^ 
FmHA  office). 

X.  Terms  of  dMiliOaas  and  Exndsing  die 
Option 

A.  All  leases  Will  have  an  option  to 
purchase.  Any  refierence  to  a  lease  for 
Dwelling  Retention  purposes  will  mean  a 
lease  widi  an  optfon  to  purchase.  The  lease 
will  be  offered  widi  an  option  to  purchase  on 
Form  FmHA  1955-20  and  will  be  for  a  period 
of  not  less  than  3  yean  nor  more  than  5  years 
as  requested  by  the  applicant  A  lease  of  less 
than  5  years  may  be  extended,  but  not 
beyond  5  yeare  from  the  date  of  the  beginning 
of  the  term  of  the  original  lease. 

1.  The  amount  of  the  rent  will  be  based 
upon  equivalent  rents  charged  for  similar 
residential  properties  in  die  area  in  which  the 
dwelling  is  kicated.  The  County  Supervisor 
will  document  a  suffident  number  of 
equivalent  rents  charged  in  the  area  for  such 
properties  to  support  the  lease  amount  in  the 
case  file. 

2.  Lease  payments  will  be  retained  by  the 
Government  and  ramitted  in  accordance,  widi 
FmHA  Instniction  1951-B. 

3.  Failure  to  make  lease  payments  as 
scheduled  or  to  maintain  the  property  in  good 
condition  shall  constitute  cause  for  the 
termination  of  all  rights  of  the  lessee  to 
possession  and  occupancy  of  the  dwelling 
retention  property  under  diis  section.  As  soon 
as  a' lease  payment  is  delinquent  die  lessee 
will  be  notified  in  writing  diat  if  die  payment 
is  not  received  within  30  days  from  the  date 


of  the  notification,  the  lease  and  all  rights  of 
the  lessee  to  possession  and  occupancy  of  the 
property  induding  the  right  to  exercise  the 
optfon  to  purchase  will  be  terminated.  The 
County  Supervisor  will  notify  the  lessee  in 
writing  of  the  termination  of  the  lease  and 
option  and  ave  the  leasee  the  opportunify  to 
appeal  the  decision  pursuant  to  Subpart  B  of 
Part  1900  of  this  chapter.  FmHA  will  comply 
Vith  all  applicable  State  and  local  laws 
governing  eviction  from  residential  property. 
4.  Any  interference  by  the  lessee  with  the 
Government's  efforts  to  lease  or  sell  the 
remainder  of  its  farm  inventory  property  shall 
constitute  cause  for  the  termination  of  all 
ri^ts  of  the  lessee  to  possession  and 
occupancy  of  the  dwelling  and  property 
induding  the  right  to  exercfse  the  option  to 
purchase  under  this  Exj^it  This  stipulation 
will  be  added  to  the  lease. 

B.  Bxerdsing  the  Option  to  Pnrdiase 

1.  The  lessee  may  exerdse  the  option  in 
«vritiiig  at  any  time  prior  to  the  expiration  of 
the  lease  by  delivering  to  die  FmHA  Counfy 
Supervisor  a  signed,  written  statement 
notifying  FmHA  diat  the  lessee  is  exercising 
the  option  to  purchase  the  property.  Failure  to 
exercise  the  option  within  the  lease  period 
will  end  the  lessee's  rights  under  the  option 
to  purchase. 

2.  When  the  lessee  exerdses  the  option  in 
the  lease  to  purchase  the  property,  the 
purchase  price  will  be  the  then  current 
market  value  of  the  dwelling  retention 
property  as  determined  by  a  second  appraisal 
as  set  forth  in  paragraph  XI  of  diis  Exhibit 

3.  "The  Dwelling  Retention  Property  may  be 
sold  for  cash  or  credit  sale.  At  the  time  the 
lessee  exercises  the  option  the  lessee  must 
notify  the  Counfy  Supervisor  if  he  or  she 
wants  to  purchase  thie  property  as  a  credit 
sale  from  FmHA. 

4.  If  a  credit  sale  is  involved,  the  applicant 
must  furnish  necessary  financial  information 
to  assist  the  County  Supervisor  in 
determining  whether  or  not  the  applicant  has 
adequate  repayment  ability.  Form  FmHA 
431-2.  "Farm  and  Home  Plan."  or  Form 
FmHA  431-3,  "Household  Financial 
Statement  and  Budget"  or  another 
acceptable  format,  as  appropriate,  to 
establish  repayment  ability  will  be  required 
from  the  applicant. 

XL  Second  Appraisal 

A.  Independent  Appraisal 

The  current  market  value  will  be 
determined  by  an  appraisal  made  by  an 
independent  real  estate,  appraiser  selected  by 
die  lessee  from  a  list  of  at  least  diree 
appraisera  approved  by  the  County 
Supervisor. 

B.  List  of  Appraisers 

The  County  Supervisor  will  develop  and 
maintain,  in  the  County  Office  operational 
file,  a  list  of  at  least  3  qualified  independent 
appraisers. 

C.  Cost  of  Appraisal 

The  cost  of  die  appraisal  for  die  Dwelling 
Retention  inventory  property  will  be  charged 
to  the  inventory  property  account  for  the 
entire  farm  as  a  nonrecoverable  cost  in     . 


accordance  widi  {  2024.753(b)  of  FmHA 
Instroction  2024-P  (available  in  any  FmHA 
office). 

D.  Appeal 
Independent  appraisals  are  appealable 

Xn.  Rates  and  Tsnns  for  a  Credit  Sale 

Terms  for  a  credit  sale  of  Dwelling 
Retention  Property  when  die  lessee  is 
exercising  the  option  to  purchase  and  has 
qualified  for  a  credit  sale  will  not  exceed  35 
years  with  equal  amortized  monthly 
installments.  No  down  payment  will  be 
required.  The  interest  rate  for  Dwelling 
Retention  will  be  as  set  forth  in  Exhibit  B  of 
FmHA  Instruction  44ai  (available  in  any 
FmHA  ofSce). 

xm.ciosii« 

A  credit  saEs  will  be  dosed  in  accordance 
widi  Subpart  C  oLEatt  1955  of  diis  chapter. 

XIV.  Conflict  widi  State  law 

In  the  event  of  a  conflict  between  a 
borrower's  Dwelling  Retention  rights  and  any 
provisions  of  the  law  of  any  State  relating  to 
the  right  of  a  borrower  to  designate  for 
separate  sale  or  redeem  part  or  aU  of  the 
property  securing  a  loan  foreclosed  on  by  a 
lender,  such  provision  of  State  Law  shall 
prevail.  A  State  supplement  will  be  prepared 
as  necessary  to  supplement  this  Exhibit  with 
die  advice  of  OGC  and  forwarded  to  die 
National  Office  for  prior  or  post  approval 

XV.  Exceptfon  Authority 

The  Administi-ator  may,  in  individual 
cases,  make  an  exception  to  any  requirement 
or  provision  of  this  subpart  or  address  any 
omission  of  diis  subpart  which  is  not 
inconsistent  with  the  audiorizing  statute  or 
other  applicable  law  if  the  Administrator 
determines  that  the  Government's  interest 
would  be  adversely  affected  or  the  immediate 
healdi  and/or  safety  of  tenante  or  the 
community  are  endangered  if  there  is  no 
adverse  effect  on  the  Government's  interest 
The  Administrator  will  exerdse  this  authority 
upon  die  request  of  the  Stale  Director  with 
recommendation  of  the  appropriate  program 
Assistant  Administrator,  or  upon  request 
initiated  by  die  appropriate  program 
Assistant  Administrator.  Requests  for 
exceptions  must  be  made  in  writing  and 
supported  with  documentation  to  explain  the 
adverse  effect,  propose  alternative  courses  of 
action,  and  show  how  die  adverse  effect  will 
be  eliminated  or  minimized  if  the  exception  is 
granted. 

XVI.  State  Supfrfemente 

State  supplements  will  be  prepared  with 
the  assistance  of  OGC  as  necessary  to 
comply  with  State  laws  to  provide  guidance 
to  FmHA  ofRdals.  State  supplements  will  be 
submitted  to  the  National  Office  for  post 
approval  in  accordance  with  FmHA 
Iiutrudion  2006-B  (available  in  any  FmHA 
office). 
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Attachment  1 — Dwelling  Retention  Program 
Letter  j 

United  States  Department  of  Agricultare, 
Fanners  Home  Administration 

(Insert  Address) 

Notice  of  the  Availability  of  Dwelling 

Retention 

« 
(Insert  Borrower's  Name  and  Address) 

(Date) 

On  [acquisition  date],  FmHA  acquired  the 
farm  which  was  security  for  your  FmHA  loan. 
FmHA  has  a  program  called  the  Dwelling 
Retention  Program  under  which  you  may  be 
allowed  to  lease  (with  an  option  to  purchase) 
the  house  which  was  your  principal 
residence,  a  reasonable  number  of  farm 
outbuildings  located  near  the  hovse  that  are 
useful  to  the  occupants  of  the  house,  and  not 
more  than  10  acres  of  land  adjoining  the 
house.  If  you  would  like  to  be  considered  for 
the  Dwelling  Retention  Program,  you  must 
notify  this  office  in  writing  by  [date  90  days 
from  acquisition  date]. 

If  you  would  like  more  information  about 
the  Dwelling  Retention  Program,  you  may 
contact  the  County  Supervisor  at  [insert 
coimty  office  telephone  number]. 

Failure  to  respond  by  the  above  date  will 
terminate  any  rights  that  you  have  to  lease 
and  purchase  the  property  under  the  Dwelling 
Retention  Program.  , 

Sincerely,  | 

County  Supervisor 

Attachment  2 — Dwelling  Retention  Program 
Agreement 

Agreement 

This  agreement  is  entered  into  this 

day  of ,  19 ,  by  am  I 

between  the  Farmers  Home  Administration 
(FmHA)  of  the  United  States  Department  of 
Agriculture  and ("Borrower"). 

A.  Borrower  has  received  a  loan  or  loans 
from  FmHA  secured  by  real  property  which 
includes  the  Borrower's  dwelling,  adjoining 
land  that  is  used  to  maintain  the  Borrower 
and  the  Borrower's  family,  and  one  or  more 
outbuildings  that  are  useful  to  the  Borrower 
and  the  Borrower's  family  (the  Dwelling 
Retention  property). 

B.  Borrower's  FmHA  loan  is  in  default  and 
FmHA  has  commenced  action  to  foreclose  or 
otherwise  acquire  all  the  real  property  which 
secures  FmHA's  loan(8)  including  the  < 
Dwelling  Retention  property.  I 

C.  Borrower  wants  to  continue  to  occupy 
the  Dwelling  Retention  property  after  FmHA 
acquires  title  to  it 

D.  FmHA  has  already  determined  that 
Borrower  has  satisfled  the  requirements  for 
its  Dwelling  Retention  Program. 

E.  FmHA  agrees  to  permit  Borrower  to 
retain  occupancy  of  the  Dwelling  Retention 
property  on  the  following  terms  and     i 
conditions: 

1.  Subject  to  the  terms  and  conditions  set 
forth  below  FmHA  agrees  to  lease  the 
Dwelling  Retention  property,  as  more 
particularly  described  in  Exhibit  A  attached 
hereto,  to  Borrower  on  the  terms  and 
conditions  set  forth  in  the  lease  attached 
hereto  as  Exhibit  B  (the  "lease").  Borrower 


agrees  to  enter  into  the  lease  of  the  Dwelling 
Retention  property. 

2.  FmHA's  obligation  to  enter  into  the  lease 
of  the  Dwelling  Retention  property  is  subject 
to  the  occurrence  of  the  follo%nng  conditions: 

a.  FmHA  acquires  fee  title  to  the  Dwelling 
Retention  property  in  connection  with  the 
liquidation  of  the  farm  property  of  which  the 
Dwelling  Retention  property  is  a  portion. 

b.  All  State  and  local  governmental  laws, 
ordinances  and  regulations  concerning  the 
creation  of  the  Dwelling  Retention  property 
as  a  separate  legal  parcel  which  can  be 
leased  and  sold  have  been  satisRed. 

3.  The  term  of  the  lease  will  begin  on  the 
date  the  later  of  the  conditions  set  forth  in 
paragraph  2  is  satisfied  and  such  date  will  be 
inserted  into  the  lease. 

4.  The  term  of  th^  lease  will  be years. 

This  term  will  be  inserted  in  the  lease. 

5.  The  rent  to  be  charged  Borrower  during 
the  term  of  the  lease  will  be  determined  by 
FmHA  as  of  the  commencement  date  of  the 
lease  and  will  be  in  an  amount  substantially 
equivalent  to  rents  charged  for  similar 
residential  properties  in  the  area.  This  rental 
amount  will  be  inserted  in  the  lease  prior  to 
signing. 

6.  Borrower  agrees  to  cooperate  with 
FmHA  in  applying  for  and  securing  whatever 
local  governmental  approvals  are  necessary 
in  order  for  the  Dwelling  Retention  property 
to  be  a  separate  legal  parcel.  FmHA  will  bear 
the  cost  and  expense  of  obtaining  such 
approvals. 

7.  If  the  term  of  the  lease  has  not  started  on 
or  before  2  years  from  the  date  of  the 
agreement,  the  agreement  shall  end  and  be  of 
no  further  force  or  effect 

Farmers  Home  Administration 
Borrower 


By: 


Exhibit )— Fanner  Programs 
Laaseback/Buybadc 

LGeneral 

A.  Introduction 

This  Exhibit  contains  the  poHcies  and 
procedures  pertaining  to  the  Farmer  Programs 
Leaseback/Buyback  Program.  The  Farmer 
Programs  Leaseback/Buyback  Program  will 
permit  the  previous  owner  of  real  property 
that  was  security  for  a  Farmer  Pn^ams 
loan(s)  to  have  the  first  opportunity  to  lease 
or  purchase  that  property  from  FmHA.  The 
previous  owner  will  be  informed  of 
leaseback/buyback  rights  after  the  property 
is  taken  into  inventory.  If  the  previous  owner 
wants  to  participate  in  the  leaseback/ 
buyback  program,  it  is  the  previous  owner's 
decision  as  to  whether  he  or  she  will  lease  or 
purchase  the  property.  If  the  previous  owner 
is  not  interested  in  leasing  or  purchasing  the 
property,  preference  for  leaseback/buyback 
will  be  given  to  the  (1)  spouse  and/or 
child(ren)  of  the  previous  owner  who  are 
actively  engaged  in  farming  (if  the  previous 
owner  was  an  individual);  (2)  entity  members 
(if  the  previous  owner  is  an  entity  that  is 
composed  exclusively  of  members  of  the 
same  family)  who  are  actively  engaged  in 
farming;  and  (3)  the  immediate  previous 
family-size  operator  (lessee). 


B.  Scope 

Leaseback/buyback  is  applicable  to 
property  which  was  security  for  loans  made 
under  Consolidated  Farm  and  Rural 
Development  Act  (CONACT)  7  U.S.C.  1921  et 
seq.  It  also  covers  property  which  secured 
loans  made  pursuant  to  the  Agricultural 
^  Credit  Act  of  1978,  the  Emergency 
Agricultural  Credit  Adjustinent  of  1078,  and 
the  Emergency  Agricultural  Credit  Act  of 
1964.  (See  definition  of  Fanner  Programs 
loans.) 

The  rights  afforded  individuals  under  the 
leaseback/buyback  program  will  only  be 
offered  once.  If  a  previous  owner,  previous 
owner's  spouse  or  diild,  an  entity  member  (if 
the  previous  owner  was  an  entity  held 
exclusively  by  members  of  the  same  family), 
or  immediate  previous  family-size  operator 
(lessee)  leases  the  property  and  does  not 
exercise  the  option  to  purchase  and  the  lease 
tenninates,  no  other  individuals  will  be 
offered  the  property  under  the  leaseback/ 
buyback  program.  These  individuals, 
however,  may  lease  or  purchase  the  property 
when  it  becomes  available  for  lease  or  sale  in 
accordance  with  Subparts  B  and  C  of  Part 
1955  of  this  chapter. 

Leaseback/buyback  is  a  "Preservation 
Loan  Service  Program"  as  set  in  Subpart  S  of 
Part  1951  of  this  chapter  CONACT  property 
that  is  acquired  on  or  after  January  6, 1988, 
that  secured  an  FmHA  loan  wrill  be 
considered  for  leaseback/buyback  under  this 
Exhibit  CONACT  property  acquired  for  prior 
to  January  6, 1988,  will  also  be  considered 
under  this  section,  but  only  if  the  former 
owner/previous  operator  was  not  advised  of 
his  or  her  leaseback/buyback  rights  under 
FmHA's  previous  leaseback/buyback 
regulation.  If  there  is  a  conflict  between 
leaseback/buyback  and  FmHA's  Dwelling 
Retention  program  (see  Exhibit  I  of  this 
subpart)  priority  will  be  given  to  the 
application  for  Dwelling  Retention  with 
respect  to  the  lease  of  the  borrower's 
principal  dwelling. 

The  authorities  contained  in  this  Exhibit 
supplement  Subparts  A,  B  and  C  of  Part  1955 
of  this  chapter  and  provide  information  that 
is  necessary  to  administer  the  leaseback/ 
buyback  program.  This  Exhibit  does  not 
apply  in  the  case  where  the  security  property 
is  located  within  an  Indian  reservation  and 
the  owner  is  either  the  Indian  tribe  that  has 
jurisdiction  over  the  reservation  in  which  the 
security  is  located  or  the  owner  is  a  member 
of  such  Indian  tribe. 

C.  Definitions 

1.  Child 

The  son  or  daughter  or  a  previous  owner  of 
property  that  has  been  acquired  by  FmHA 
and  who  is  of  legal  age  to  enter  into  a  binding 
contract 

Z.  CONACT  or  CONACT  Property 

Property  which  secured  a  loan  made  or 
insured  under  the  Consolidated  Farm  and 
Rural  Development  Act  Within  this  Exhibit 
it  shall  also  be  construed  to  cover  property 
which  secured  other  Farmer  Programs  loans. 


3.  Entity 

A  coiporation.  partnership,  or  joint 
operation,  or  cooperative,  lie  members,  or 
partners  of  the  entity  must  be  entity 
members. 

4.  Entity  Members 

For  purposes  of  leaseback/buyback,  entity 
members  are  stockholders  of  a  corporation, 
partners  of  a  partnership,  joint  operatora  of  a 
joint  operation  and  members  of  a 
cooperative,  provided  that  the  shareholdere' 
of  the  corporation,  partners  of  the 
partnership,  joint  operators  of  a  joint 
operation  or  members  of  a  cooperative  must 
be  exclusively  members  of  the  same  family. 
All  family  members  of  an  entity  must  be 
related  by  blood  or  marriage. 

5.  Fanner  Program  Loans 

This  refers  to  Farm  Ownership  (FO).  Soil 
and  Water  (SW),  Recreation  (RL),  Economic 
Opportunity  (EO),  Operation  (OL), 
Emergency  (EM),  Economic  Emergency  (EE), 
Special  Uvestock  (SL),  Softwood  Timber  (ST) 
loans,  and  Rural  Housing  loans  for  farm 
service  buildings  (RHF). 

6.  Government 

The  United  States  of  America  acting 
through  Farmers  Home  Administration 
(FmHA,  U.S.  Department  of  Agriculture;  used 
interchangeably  herein  with  "FrriHA"). 

7.  inventory  Property 

For  purposes  of  leaseback/buyback  this 
refers  to  real  property  which  secured  a 
Fanner  Programs  loan  to  which  the 
Government  has  acquired  title. 

8.  Owner 

An  individual  or  an  entity  which  held  the 
fe^  title  to  the  security  but  who  may  or  may 
not  have  operated  the  farm  at  the  time  it  was 
taken  into  inventory.  The  owner  need  not 
have  t)een  an  FmHA  borrower  in  the  sense 
that  the  owner  was  personally  obligated  on  a 
loan  from  FmHA,  but  the  owner  must  have 
pledged  the  farm  as  security  for  a  CONACT 
loan. 

9.  Previous  Operator 

An  individual  or  an  entity  who  leased  the 
farm  which  secured  a  CONACT  loan  and 
conducted  the  day  to  day  business  at  the  time 
the  farm  was  taken  into  inventory. 

10.  Security  or  Security  Property 

This  refers  to  the  real  property  which 
secured  a  CONACT  loan.  If  the  security 
covers  property  which  is  subject  to  Dwelling 
Retention  and  if  the  individual  who  is  eligible 
for  Dwelling  Retention  is  not  the  same 
individual  who  is  offered  leaseback/buyback 
rights,  the  security  will  not  include  the 
Dwelling  Retention  property  if  Dwelling 
Retention  rights  are  exercised. 

11.  Suitable  Property 

Real  Property  that  could  be  used  to  carry 
out  the  objectives  of  an  FmHA  loan  program 
with  financing  provided  through  that 
program.  For  farm  inventory  property,  those 
general  purposes  for  which  FmHA  makes  real 
estate  loans  as  set  out  in  {  1943.24  of  Subpart 
A  of  Part  1943  of  this  chapter,  must  be 
considered  in  classifying  property.  If  a 
determination  is  made  by  the  applicable 
county  committee  that  FmHA  may  make  a 


farm  o%vnerahip  (FO)  loan  on  the  property,  it 
will  be  classified  as  suitable.  This  includes 
those  farm  properties  that  may  be  used  as  a 
start-up  or  add-on  parcel  of  farmland. 
Leaseback/buyback  rights  will  be  offered  in 
accordance  %vith  this  &diibit  whether  or  not 
the  property  is  considered  surplus  or  suitable. 
For  leaseback/buyback  suitability  is  only 
considered  if  the  credit  sale  is  to  be  on 
eligible  terms. 

RIGHTS  OF  PREVIOUS  OWNER  AND 
NOTIFICA'nON 

n.  Processing  Leaseback/Buyback  Before 
FmHA  Acquices  Title 

A.  Prior  to  FmHA  taking  action  to  acquire 
the  owner's  CONACT  property  by 
foreclosure  or  otherwise,  an  owner  will  be 
notified  about  the  leaseback/buyback 
program  by  sending  Attachment  2  of  this 
Exhibit. 

B.  An  owner  may  apply  for  leaseback/ 
buyback  at  any  time  before  FmHA  acquires 
the  owner's  property,  such  application  must 
be  in  writing. -An  owner  who  applies  for 
Dwelling  Retention  before  the  owner 
voluntarily  conveys  his  or  her  security  to 
FmHA  or  before  FmHA  forecloses  or 
otherwise  takes  action  to  acquire  the  security 
will  be  considered  for  eligibility  for 
leaseback/buyback  at  the  time  of  the 
Dwelling  Retention  application. 

1.  If  the  owner  has  requested  leaseback 
and  the  County  Supervisor  determines  that 
the  owner  is  eligible  for  leaseback  the  County 
Supervisor  and  the  owner  will  enter  into  an 
Agreement  (Attachment  1  to  this  Exhibit)  to 
lease  the  security  to  the  owner  if  and  when 
FmHA  acquires  title.  A  copy  of  Form  FmHA 
1955-20,  "Lease  of  Real  Property"  will  be 
attached  to  the  Agreement  as  an  exhibit  The 
Agreement  will  provide-  that  FmHA's 
obligation  to  enter  into  a  lease  of  the  security 
is  contingent  on  FmHA  acquiring  fee  titie  to 
the  security.  The  agreement  will  contain  a 
provision  that  if  the  lease  term  does  not  begin 
within  2  yeara  from  the  date  of  the 
Agreement  the  Agreement  (and  FmHA's 
oUigation  to  lease)  will  end. 

2.  If  the  owner  has  requested  buyback  of 
the  property  as  a  credit  sale,  the  County 
Supervisor  will  determine  if  it  is  likely  that 
the  owner  will  have  repayment  ability  and  be 
deemed  creditworthy  at  the  time  the  security 
is  taken  into  inventory.  See  paragraph  IV  B  of 
this  Exhibit.  If  the  County  Supervisor 
determines  that  the  owner  is  not  likely  to 
meet  the  criteria  for  a  credit  sale  he  will 
notify  the  owner  of  this  and  this  decision  can 
be  appealed. 

If  the  County  Supervisor  determines  that 
the  owner  is  eligible  for  a  credit  sale  when 
the  security  is  taken  into  inventory,  he  will 
enter  into  a  conditional  credit  sale  with  the 
owner.  The  following  conditions  will  be 
inserted  in  the  credit  sale  agreement: 

"FmHA's  obligation  to  close  the  sale  is 
contingent  on  its  acquiring  title  to  the 
security  within  2  years  from  the  date  of  the 
agreement.  FmHA's  obligations  are 
contingent  on  the  owner  meeting  FmHA's 
credit  sale  criteria  for  credit  worthiness  and 
repayment  ability  at  the  time  the  credit  sale 
is  ready  to  close.  The  credit  sale  will  close  as 
soon  as  possible  after  FmHA  acquires  title  to 


the  security  and  any  other  contingencies  are 
satisfied." 

3.  If  the  owner  has  requested  buyback  of 
the  property  by  paying  cash,  the  County 
Supervisor  will  enter  into  Form  FmHA  1955- 
49.  "Standard  Sales  Conti-act— Sale  of  Real 
Property  by  the  United  States,"  with  the 
owner  subject  to  the  following  contingencies 
which  %vill  be  inserted  in  Form  1955-49: 

4.  Provided  that  the  County  Supervisor  is 
notified  in  writing  before  Fn^lA  has  acquired 
title  to  the  security,  an  owner  who  has 
elected  leaseback  can  change  to  buyback  and 
vice  versa. 

III.  Processing  Leaseback/Buyback  After 
FmHA  Acquires  Title 

A.  Notification 

If  the  previous  owner  has  not  entered  into 
an  agreement  to  purchase  or  lease  the 
security  prior  to  acquisition  by  FmHA,  the 
County  Supervisor  will  notify  the  previous 
owner  about  leaseback/buyback  by  use  of 
Attachment  2  of  this  Exhibit  within  30  days 
after  FmHA  acquires  title  to  the  security. 
Notification  will  be  sent  by  certified  mail, 
return  receipt  requested.  "The  previous  owner 
will  be  given  180  days  from  the  date  of 
acquisition,  or  applicable  period  under  the 
state  redemption  laws  to  respond  in  writing 
to  the  County  Supervisor  if  interested  in 
purchasing  or  leasing  the  property.  The 
owner  must  elect  either  leaseback  or 
buyback  by  written  notice  to  the  County 
Supervisor  prior  to  the  expiration  of  the  180- 
day  period. 

B.  Notification  of  Spouse  and  Child  and 
Entity  Members 

The  notification  letter  to  an  owner  who  h 
an  individual  will  inform  the  owner  that  if  the 
owner  is  not  interested  in  leaseback/buyback 
the  owner's  spouse  or  children,  if  actively 
engaged  in  farming,  may  be  eligible  for 
leaseback/buyback.  It  will  be  the 
responsibility  of  the  owner  to  inform  his  or 
her  spouse  and/or  children  about  their 
possible  participation  in  the  leaseback/ 
buyback  program  and  that  they  must  notify 
the  County  Supervisor  of  their  intent  to 
participate  in  the  leaseback/buyback 
program  within  190  days  from  the  date  of 
acquisition.  If  the  owner  was  an  entity  and 
the  owner  is  not  interested  in  leaseback/ 
buyback  the  notification  letter  will  inform  the 
owner  it  will  be  the  responsibility  of  the 
owner  to  inform  the  entity  members  about 
their  possible  participation  in  the  leaseback/ 
buyback  program  and  that  they  must  notify 
the  County  Supervisor  of  their  intent  to 
participate  in  the  leaseback/buyback 
program  within  190  days  from  the  date  of 
acquisition.  Entity  members  must  be  actively 
engaged  in  farming  to  be  eligible  for 
leaseback/buyback. 

C.  Notification  of  the  Previous  Operator 

In  the  event  the  previous  owner  is  not 
interested  in  the  leaseback/buyfoack 
program,  the  notification  letter  sent  to  the 
previous  owner  will  also  request  the  previous 
owner  to  notify  the  County  Supervisor  if  the 
security  was  operated  by  a  lessee  at  the  time 
it  was  taken  into  inventory  and,  if  so,  to 
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notify  the  County  Supsrvisor  of  the  name  and 
address  of  that  lessee. 

If  the  previous  owner  provides  FmHA  with 
the  name  of  the  immediate  previous  operator 
(lessee),  or  if  the  Coimty  Supervisor  is  aware 
that  the  property  was  leased  by  the  owner 
and  knows  the  name  and  address  of  such 
immediate  previous  operator  (lessee)  the 
operator  will  be  notified  of  leaseback/ 
buyback  by  use  of  Attachment  3  of  this 
Exhibit.  This  letter  will  be  sent  by  Certified 
Mail,  return  receipt  requested.  The  County 
Supervisor  will  send  Attachment  3  to  the 
operator  (lessee)  within  30  days  after  the  190- 
day  period  or  applicable  period  under  state 
redemption  laws  has  expired.  The  County 
Supervisor,  however,  may  notify  the  operator 
(lessee)  prior  to  the  190-day  period  after 
acquisition  of  the  property  or  applicable 
period  under  state  redemption  laws  if  the 
previous  owner,  spouse  and/or  child  (if  the 
former  owner  was  an  individual),  and  entity 
members  (if  the  former  owner  is  an  entity) 
inform  the  Coimty  Supervisor,  in  vvriting.  that 
they  are  not  interested  in  purchasing  or 
leasing  the  property.  The  operator  (lessee) 
will  be  given  30  days  from  the  date  he  or  she 
is  notified  about  leaseback/buyback  to  enter 
into  a  lease  or  Standard  Sales  Contract  if  he 
or  she  wishes  to  participate  in  leaseback/ 
buyback.  1 

D.  The  rights  regarding  the  lease  or  ' 
purchase  of  property  provided  by  this  Exhibit 
and  accorded  a  person  or  entity  described 
above  may  be  finely  and  knowingly  waived 
by  such  person  or  entity. 

IV.  Priority 

A.  FmHA  shall  give  priority  for  the 
leaseback/buyback  program  in  the  following 
order 

Priority  1.  The  immediate  previous  owner 
of  the  acquired  property. 
Priority  2.  If  actively  engaged  in  fanning, 

a.  The  spouse  or  child  of  the  previous 
owner  if  the  previous  owner  was  an    | 
individual;  | 

b.  If  the  previous  owner  was  an  entity,  to 
the  entity  members  of  the  corporation, 
partnership,  joint  operation  or  cooperative. 

Priority  3.  The  immediate  previous  family- 
size  farm  operator  of  the  security. 

B.  Within  each  of  the  foregoing  priorities  if 
there  is  more  than  I  individual  eligible  for 
leaseback/buyback  in  any  category  who  has 
indicated  an  intention,  in  writing,  to  the 
County  Supervisor  to  participate  in  the 
leaseback/buyback  program  (one  individual 
wants  to  purchase  and  the  other  individual 
wants  to  rent)  priority  within  the  category 
will  be  given  to  an  individual  who  wants  to 
purchase  the  security,  either  for  cash  or  by 
credit  sale.  There  is  no  preference  for  a  cash 
sale  over  a  credit  sale.  If  there  are  2  or  more 
individuals  in  the  same  priority  category  who 
are  eligible  for  leaseback/buyback  who  both 
want  to  purchase  (or  to  lease  if  no  one  wants 
to  purchase),  priority  will  be  determined  by 
the  County  Committee.  The  County 
Committee  will  make  their  selection  as  to 
which  individual  has  the  greatest  need  for 
farm  income  and  who  best  meets  the  criteria 
for  eligibility  for  a  Farmer  Programs  loan. 

C.  If  there  are  individuals  in  different 
priority  categories  who  inform  the  County 
Supervisor,  in  writing,  of  their  intention  to 


participate  in  the  leaseback/buyback 
program,  the  County  Supervisor  will  first 
consider  the  eligibility  for  leaseback/ 
buyback  of  individuals  in  the  highest  priority 
in  which  there  is  interest  before  consHdering 
individuals  in  the  lower  priority.  If  an 
individual  in  a  higher  priority  is  eligible,  the 
individuals  in  the  lower  priority  will  be 
notified  by  the  County  Supervisor  that  an 
individual  with  higher  priority  has  been 
selected.  - 

V.  Leaseback  Eligibility 

An  individual  who  is  notified  of  the 
leaseback/buyback  program,  including  the 
previous  owner,  who  wants  to  lease  the 
security  must  first  be  determined  to  have 
sufficient  experience,  management  skills,  and 
financial  resources  to  assure  a  reasonable 
prospect  of  success  in  the  farming  operation. 
The  County  Supervisor  will  make  this 
determination.  In  making  this  determination 
the  County  Supervisor  will  evaluate  the 
individual's  financial  and  production  record 
(which  the  individual  will  make  available  to 
the  County  Supervisor).  The  County 
Supervisor  will  use  these  records  to 
determine  if  any  failure  of  an  individual's 
previous  operation  was  caused  by  factors 
beyond  the  individual's  control  such  as 
natural  disasters,  inflated  farm  input  costs, 
high  interest  rates,  and/or  prices  received 
that  were  below  reasonable  costs  of 
production.  If  the  Coimty  Supervisor 
determines  that  the  individual  will  be 
informed  that  he  or  she  is  not  eligible  for 
leaseback.  The  County  Supervisor  will  give 
the  individual  the  opportunity  to  appeal  that 
determination  in  accordance  with  Subpart  B 
of  Part  1900  of  this  chapter.  No  lease  will  be 
signed  with  any  prospective  lessee  and  the 
property  cannot  be  sold  to  an  individual  in 
the  same  or  lower  leaseback/buyback 
priority  category  untihthe  appeal  ia  . 
concluded. 

VI.  Buyback  Eligibility 

A.  An  individual  who  is  notified  of  the 
leaseback/buyback  program,  including  the 
previous  owner,  will  notify  the  County 
Supervisor  that  he  or  she  wants  to  purchase 
the  security  (buyback).  At  the  time  of 
notification,  the  individual  will  indicate  to  the 
County  Supervisor  whether  it  will  be  a  cash 
or  credit  sale. 

B.  Determining  repayment  ability  and 
creditworthiness.  If  a  credit  sale  is  involved, 
the  apphcant  must  furnish  necessary 
financial  information  to  assist  in  determining 
repayment  abiUty  and  creditworthiness.  Form 
FmHA  431-2,  "Farm  and  Home  Plan",  should 
be  used  for  all  required  information  or 
another  acceptable  format  Information 
regarding  eligibility,  planned  development 
and  total  operations  will  be  provided  the 
same  as  for  a  Farmer  Programs  Farm 
Ownership  loan.  Individuals  requesting  credit 
on  ineligible  terms  will  be  required  to  provide 
sufficient  information  to  establish  financial 
stability,  creditworthiness  and  fann  budgets 
to  establish  repayment  ability. 

vn.  Praoanins  LauebKk/Buyback 

A.  Contingency  for  Dwelling  Retention 

If  the  security  which  the  individual  who  is 
selected  for  leaseback/buyback  wants  to 


lease. or  purchase  is  subject  to  Dwelling 
Retention  rights  by  someone  other  that  the 
selected  individual,  FmHA's  obligation  to 
enter  into  the  lease  or  close  the  sale  will  be 
contingent  on  FmHA's  prior  compliance  with 
all  local  laws,  ordinances  and  regulations,  if 
any,  governing  the  subdivision  of  land.  The 
Dwelling  Retention  property  must  be  a 
separate,  legal  parcel.  'The  Dwelling 
Retention  property  »vill  be  excluded  from  the 
leaseback/buyback  property. 

B.  Leaseback 

1.  The  County  Supervisor  can  approve  the 
lease  of  the  security  under  the  leaseback/ 
buyback  program. 

2.  The  lease  form  will  be  Form  FmHA  1955- 
20. 

3.  The  terms  of  the  lease  will  normally  not 
exceed  1  year  but  in  justifiable  cases  may  be 
for  a  period  not  longer  than  3  years. 

4.  All  leases  under  the  leaseback/buyback 
program  will  contain  an  option  to  purchase. 
Terms  of  the  option  will  be  set  forth  as  part 
of  the  lease  as  a  special  stipulation  in 
accordance  with  the  FMI  for  Form  FmHA 
1955-20.  The  purchase  price  (option  price] 
will  be  the  market  value  at  the  time  the 
option  is  exercised  as  set  forth  in  Subpart  A 
of  Part  1809  of  this  chapter  (FmHA 
Instruction  422.1)  and  supported  by  a  current 
appraisal  on  Form  FmHA  422-1,  "Appraisal 
Report-Farm  Tract."  The  lease  payments  will 
not  be  applied  toward  the  purchase  price. 

5.  Rent  Leaseback  property  will  be  leased 
for  an  amount  equal  to  that  for  which  similar 
properties  in  the  area  are  being  leased  or 
rented  (market  rent).  In  no  case  will 
inventory  property  be  leased  for  a  token 
amount  The  County  Supervisor  will  make  9 
survey  of  lease  amounts  of  farms  in  the 
immediate  area  with  similar  soils, 
capabilities  and  income.  The  amount  of  the 
rental  will  be  determined  by  the  County 
Supervisor.  If  the  leaseback  applicant 
disagrees  with  the  proposed  rental,  the 
applicant  can  appeal  in  accordance  with 
Subpart  B  of  Part  1900  of  this  chapter. 

C.  Buyback 

1.  Credit  Sale 

The  property  wiU  be  offered  on  eligible 
terms  (if  the  purchaser  is  eligible)  and  a 
credit  sale  processed  in  accordance  with 
Subpart  C  of  Part  1955  of  this  chapter  or  for 
cash  or  on  ineligible  terms  of  not  less  than 
ten  percent  (10%)  down  payment  with  the 
remaining  balance  amortized  over  a  period 
not  to  exceed  25  years.  The  interest  rate  will 
be  the  current  rate  set  forth  in  Exhibit  B  of    ' 
FmHA  Instruction  440.1  (available  in  any 
FmHA  office). 

Z.  Cash  Sale 

Title  clearance  and  loan  closing  for  cash 
sales  will  be  handled  in  accordance  with  7 
CFR  Part  1807  and  the  terms  of  Form  FmHA 
1955-49. 

Vm.  MisoeUaiMoiu 

A.  Wetlands,  floodplains  and/or  highly 
erodible  land.  If  the  property  contains  lands 
that  are  wetlands  and/or  floodplains,  the 
prospective  lessee  or  purchaser  will  be 
informed  by  FmHA  of  its  presence  and 
location,  along  with  the  USDA  restrictions 
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regarding  its  use,  as  set  forth  in  Exhibit  M  of 
Subpart  G  of  Part  1940  of  this  chapter  and 
Subparts  B  and  C  of  Part  1955  of  this  chapter. 
The  provisions  of  a  purchase  agreement  or  a 
lease  agreement  for  farm  inventory  property 
that  is  "highly  erodible  land."  as  determined 
by  the  Soil  Conservation  Service  (SCS),  must 
contain,  as  requirements  of  the  lease  or  sale, 
conservation  practices  specified  by  the  SCS 
and  approved  by  FmHA  as  a  conchtion  of  the 
lease  or  sale.  If  the  land  is  under  an 
Agricultural  Stabilization  and  Conservation 
Service  (ASCS)  Conservation  Reserve 
Program  (CRP)  contract  the  purchaser/ lessee 
shall  assume  the  CRP  contract  This 
requirement  shall  be  included  as  a  provision 
in  all  leases  or  sale  documents  entered  into 
pursuant  to  the  leaseback/buyback  program. 
S.  State  laws  and  State  supplements.  In  the 
event  of  any  conflict  between  any  provisions 
of  the  FmHA  leaseback/buyback  program,  as 
outiined  in  this  Exhibit  and  any  provisions  of 
State  law  providing  a  right  of  first  refusal  to 
the  owner  of  farmland  or  the  operator  of  a 
farm  before  the  sale  or  lease  of  land  to  any 
other  person,  such  provision  of  the  State  law 
shall  prevail.  State  supplements  will  be 
prepared  with  the  assistance  of  the  Office  of 
the  General  Counsel  as  necessary,  to  comply 
%vith  the  State  laws  or  as  necessary,  to 
provide  guidance  to  FmHA  officials. 

C.  Denial  of  applications  for  or  disputes 
over  terms  and  conditions  of  a  lease  or 
purchase  agreement  under  the  leaseback/ 
buyback  program,  are  appealable  pursuant  to 
Subpart  B  of  Part  1900  of  this  chapter. 

D.  Other  provisions.  For  additional 
guidance  on  the  acquisition,  management  and 
sale  of  inventory  farm  property  (CONACT 
property),  the  County  Supervisor  should  refer 
to  SubparU  A,  B  and  C  of  Part  1955  of  this 
chapter. 

Attachment  1 — Agreement 

This  Agreement  is  entered  into  this 

day  of ,  19 ,  by  and 

between  the  Farmers  Home  Administration 
("FmHA")  of  the  United  States  Department  of 
Agriculture  and ("Lessee"). 

A.  Lessee  is  eligible  for  the  FmHA 
leaseback  program  under  7  CFR  Part  1951, 
Siibpart  S,  Exhibit ),  for  the  real  property 
described  on  the  enclosed  Attachment  2  (the 
"leaseback  property."). 

B.  FmHA  has  not  yet  acquired  title  to  the 
leaseback  property  but  agrees  to  lease  it  to 
Lessee  on  the  following  terms  and  conditions 
when  FmHA  acquires  clear  title  to  it: 

1.  Subject  to  the  terms  and  conditions  set 
forth  below,  FmHA  agrees  to  lease  the 
leaseback  property  to  Lessee  on  the  terms 
and  conditions  set  forth  in  the  lease.  Form 
FmHA  1955-20.  Borrower  agrees  to  enter  into 
the  lease  of  the  leaseback  property. 

2.  FmHA's  obligation  to  enter  into  the  lease 
of  the  leaseback  property  is  subject  to  the 
occurrence  of  the  following  conditions: 

a.  FmHA  acquires  clear  title  to  the 
leaseback  property  in  connection  with  the 
liquidation  of  the  owner's  interest  in  that 
property. 

b.  If  someone  other  than  the  Lessee  is 
eligible  for  and  has  or  may  exercise  Dwelling 
Retention  righto  under  7  C.F.R.  Part  1951. 
Subpart  S,  &diibit  L  the  leaseback  property 
will  be  reduced  by  the  Dwelling  Retention 


property.  FmHA's  obligation  to  lease  the 
remaining  leaseback  property  is  contingent 
on  FmHA's  determination  that  all  State  and 
local  laws,  ordinances  and  regulations 
concerning  the  creation  of  the  Dwelling 
Retention  property  as  a  separate  legal  parcel 
which  can  be  leased  have  been  satisfied. 

3.  The  term  of  the  lease  will  begin  on  the 
date  the  latter  of  the  conditions  set  forth  in 
paragraph  2  is  satisfied  and  such  date  will  be 
inserted  into  the  lease. 

4.  The  term  of  the  lease  will  be years. 

This  term  *vill  be  inserted  in  the  lease. 

5.  The  rent  will  be  an  amount  equal  to  that 
for  which  similar  properties  in  the  area  are 
being  leased.  This  amount  will  be  determined 
prior  to  the  execution  of  this  agreement  and 
the  agreed  upon  rent  entered  in  the  lease 
form.  Form  FmHA  1955-20.  If  the  L-^ssse 
disagrees  with  the  rento  determined  by  the 
County  Supervisor,  the  Lessee  can  appeal 
this  determination  pursuant  to  7  CFR  Part 
1900,  Subpart  B. 

6.  The  property,  upon  acquisition  by 
FmHA,  *vill  be  subject  to  any  USDA 
restriction  regarding  the  use  of  property 
containing  wetiands,  floodplains  and/or 
highly  erodible  lands. 

7.  If  the  lease  term  has  not  started  on  or 
before  2  years  from  the  date  of  this 
agreement  the  agreement  will  end. 
Farmers  Home  Administration 

Lessee 

By: 

County  Supervisor 


Attachment  2— Notice  of  Availability  of 
Leaseback/Buyback 

(For  use  by  the  County  Supervisor  To  Advise 
■  Owner/Fonner  Owner  Who  Held  Title  to 
the  Property  of  dw  Availability  of  Leaseback/ 
Buyback) 

United  States  Department  of  Agriculture, 
Farmers  Home  Administration 

(Location) 

CERTIFIED  MAIL 

RETURN  RECEIPT  REQUESTS) 

(Name  and  Address) 

Date   

Dear 


The  farm  that  you  used  to  own  may  be 
available  for  you  to  buy  or  lease  under 
certain  conditions  set  out  in  Fanners  Home 
Administration  (FmHA)  leaseback/buyback 
regulations,  7  C.F.R.  Part  1951,  Subpart  S, 
E;diibit ).  FmHA  acquired  this  property  on 

.  If  you  would  like  to  know  more 

about  the  leaseback/buyback  program  please 
contact  the  FmHA  County  Supervisor  at 

In  order  to  be  considered  for 

leaseback/buyback,  you  must  enter  into  a 
lease  or  a  purchase  agreement  not  later  than 
(180  days  from  acquisition  date). 

[If  the  borrower  was  an  individual]  If  you 
are  not  interested  in  purchasing  or  leasing  the 
property  and  if  you  have  a  spouse  or 
child(ren)  who  are  actively  engaged  in 
farming,  they  have  a  preference  to  buy  or 
lease  the  property.  It  will  be  your 
responsibility  to  notify  your  spouse  and 
children  of  their  possible  rights  to  lease  or 
buy  the  property.  You  should  have  them 


contact  the  County  Supervisor  if  they  are 
interested  in  leasing  or  buying  the  property  or 
want  more  information.  In  order  to 
participate  in  the  leaseback/buyback 
program  they  must  enter  into  a  lease  or  a  , 
purchase  agreement  not  later  than  (insert 
date  190  days  from  date  of  acquisition). 

[If  the  borrower  was  an  entity]  If  you  are 
not  actively  engaged  in  purchasing  or  leasing 
the  property  the  shareholders  (if  the  borrower 
was  a  corporation  owned  exclusively  by 
members  of  the  same  family),  partners  (if  the 
borrower  was  a  partnership  whose  partners 
are  exclusively  members  of  the  same  family), 
or  members  (if  the  borrower  was  a  joint 
operation  or  cooperative  whose  members  are 
exclusively  members  of  the  same  family)  may 
have  a  preference  to  lease  or  purchase  the    ' 
farm.  In  order  to  qualify  for  leaseback/ 
buyback  the  individual  must  be  actively 
engaged  in  farming.  You  must  have  these 
people  contact  the  County  Supervisor  if  they   * 
are  interested  in  leasing  or  buying  the 
property  or  want  more  information.  In  order 
to  participate  in  the  leaseback/buyback 
program  they  must  enter  into  a  lease  or  a 
purchase  agreement  not  later  than  (insert 
date  190  days  from  the  date  of  acquisition). 

Under  some  circumstances,  an  operator 
(lessee)  of  the  property  at  the  time  FmHA 
acquired  it  may  have  a  preference  in  leasing 
and  purchasing  the  property.  Please  advise  us 
of  the  name  and  address  of  any  lessee  of  the 
farm  who  was  operating  the  farm  when 
FmHA  acquired  it 

[If  the  property  has  a  dwelling]  This 
property  has  a  dwelling  which  is  subject  to 
the  FmHA  Dwelling  Retention  regulations  7 
CFR  Part  1951,  Subpart  S,  Exhibit  I.  If  you  are 
eligible  for  Dwelling  Retention,  you  will  be 
notified  in  a  separate  letter.  If  someone  else 
has  Dwelling  Retention  rights,  then  dwelling 
retention  rights  will  take  priority  over 
leaseback/buyback  rights.  Failure  to  respond 
by  (insert  date  180  days  from  date  of 
acquisition)  will  terminate  any  rights  that  you 
have  to  purchase  or  lease  the  property  under 
the  leaseback/buyback  regulations. 

Sincerely, 

County  Supervisor. 

Attachment  3 — Notice  of  Availability  of 
Leaseback/Buyback 

(For  use  by  the  Coimty  Supervisor  To  Advise 
Operators  of  the  Availability  of  Leaseback/ 
Buyback) 

United  States  Department  of  Agriculture, 
Farmers  Home  Administration 

(Location) 

CERTIFIED  MAIL  ^^ 

RETURN  RECEIPT  REQUESTED 

(Name  and  Address) 

Dates 

Dear : 


"The  farm  that  was  previously  owned  by 
.  (former  owner)  and  operated 


(leased)  by  you  may  be  available  for  you  to 
purchase  or  lease  under  certain  conditions 
set  out  in  Farmers  Home  Administration 
(FmHA)  leaseback/buyback  regulations  7 
CFR  Part  1951,  Subpart  S,  Exhibit  J.  If  you 
would  like  to  know  more  about  the 
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leaseback/buyback  program,  please  contact 
the  FmHA  County  Supervisor  at 

In  order  to  be  considered  for 

leaseback/buyback,  you  must  enter  into  a 
lease  or  purchase  agreement  not  later  than  30 
days  frotn  the  date  of  this  letter. 
Failure  to  respond  by  this  date  will  terminate 
any  rights  that  you  have  to  purchase  or  lease 
the  property. 
Sincerely, 

County  Supervisor. 

PART  195S-^ROPERTY 
MANAGEMENT 

44.  The  authority  citation  for  Part  1955 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1986;  42  U.S.C  1480;  5 
U.S.C.  301:  7  CFR  2.23;  7  CFR  Z7Q.  j 

^bpart  A— Liquidation  of  l.oans 
Secured  by  Reai  Estate  and 
Acquisition  of  Real  and  Chattel 
Property 

45.  Section  1955.1  is  revised  to  read  as 
follows: 


§1955.1    Purpose. 

This  subpart  delegates  authority  and 
prescribes  procedures  for  the  liquidation 
of  Farmer  Home  Administration  (FmHA) 
loans  identified  in  §  1955.3  (e)  and  (f)  of 
this  subpart  and  acquisition  of  property 
by  voluntary  conveyance  to  the 
Government,  by  foreclosure  of  security 
instruments,  by  exercise  of  the 
Government's  redemption  rights,  and 
certain  other  actions  which  result  in 
acquisition  of  property  by  the 
Government.  When  FmHA  elects  to 
liquidate  a  guaranteed  loan  other  than 
Business  and  Industrial  (B&I]  under  the 
contract  of  guarantee,  the  Uquidation 
will  be  completed  according  to  this 
subpart  Liquidations  of  guaranteed  B&I 
loans  will  be  effected  upon  direction 
from  the  Assistant  Administrator, 
Community  and  Business  Programs.  For 
Community  Programs  and  insured  B&I 
actions  involving  loans  secured  by  other 
than  real  or  chattel  property,  the  case 
will  be  forwarded  to  the  National  Office 
for  prior  review  and  guidance. 
Commimity  Program  loans  sold  without 
insurance  by  the  FmHA  to  the  private 
sector  will  be  serviced  in  the  private 
sector  and  will  uot  be  serviced  under 
this  subpart  The  provisions  of  this 
subpart  are  not  applicable  to  such  loans. 
Future  changes  to  this  subpart  will  not 
be  made  applicable  to  such  loans. 
46.  Section  1955.3  is  amended  by 
redesignating  paragraphs  (c)  through  (k) 
as  (d)  throu^  (1)  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 

91955.3    IMInMona. 


(c)  Dwelling  Retention.  The  Farmer 
Programs  borrower-owner's  right  to 
lease  with  an  option  to  purchase  the 
principal  residence  located  on  or  off  the 
farm  and  not  more  than  10  acres  of 
adjoining  land  possessed  and  occupied 
by  the  borrower-owner,  including  a 
reasonable  number  of  farm  outbudldings 
located  on  the  adjoining  land  that  are 
useful  to  the  occupants  of  the 
homestead. 

47.  Section  1955.10  is  amended  by 
revising  the  introductory  text  paragraph 
(c)(l)(ii)  and  paragraph  {d)(8)  to  read  as 
follows: 

S  1955.10    Voluntary  conveyance  of  real 
properly  by  «w  borrower  to  the 
Goveffenefit. 

Voluntary  conveyance  is  a  method  of 
liquidation  by  which  title  to  security  is 
transferred  to  the  Government  FmHA 
will  not  make  a  demand  on  a  borrower 
to  voluntarily  convey.  If  there  is  equity 
in  the  property,  FmHA  should  advise  the 
borrower  that  there  is  equity  in  the 
property  before  accepting  an  offer  to 
voluntarily  convey.  If  FmHA  receives  an 
offer  of  voluntary  conveyance, 
acceptance  should  only  be  considered 
when  the  Government  will  likely  receive 
a  recovery  on  its  investment  In  cases 
where  there  are  outstanding  liens,  a  full 
assessment  should  be  made  of  the  debts 
against  the  property  compared  to  the 
current  market  value,  ff  the  FmHA  lien 
has  neither  present  nor  prospective 
value  or  if  its  enforcement  would  be 
unlikely  or  uneconomical,  FmHA  should 
refuse  the  voluntary  conveyance. 
Instead,  for  loans  to  individuals,  FmHA 
should  release  its  lien  as  valueless  in 
accordance  with  S  1965.25(d)  of  Subpart 
A  of  Part  1965  of  this  chapter  or 
S  1965.118(c)  of  Subpart  C  of  this 
chapter,  as  appropriate.  For  non-FP 
borrowers,  a  voluntary  conveyance 
should  only  be  considered  after  all 
available  servicing  actions  outlined  in 
the  respective  servicing  regulations  have 
been  used  or  considered  and  it  is 
determined  that  the  borrower  will  not  be 
successful  For  FP  borrowers,  if  the 
borrower  has  not  received  Exhibit  A 
with  Attachments  1  and  2  of  Subpart  S  of 
Part  1951  of  this  chapter,  a  voluntary 
conveyance  should  be  accepted  only 
after  Ae  borrower  has  been  sent  Exhibit 
A  with  Attachments  1  and  2  of  Subpart  S 
of  Part  1951  of  this  chapter,  all  available 
servicing  actions  outlined  in  the 
respective  program  servicing  regulations 
have  been  used  or  considered:  it  is 
deteTmined  the  borrower  will  not  be 
successful;  and  it  will  be  in  the 
Government's  best  financial  interest  to 
accept  the  FP  volnhtary  conveyance.  In 
determining  if  the  acceptance  of  the  FP 


voluntary  conveyance  is  in  the  best 
financial  interest  of  the  Government  the 
County  Supervisor  will  determine  if  the 
borrower  has  exhausted  all  possibihties 
of  restructuring  the  loan  to  where  a 
feasible  plan  of  operation  may  be 
developed,  the  borrower  has  acted  in 
good  faith  in  tiying  to  service  the  debt 
and  FmHA  may  recover  its  cost  in 
return  for  the  acceptance  of  the 
voluntary  conveyance.  Exhibit  A  with 
Attachments  1  and  2  of  Subpart  S  of  Pait 
1951  of  this  chapter  will  not  be  sent  to 
FP  borrowers  who  received 
imauthorized  assistance  as  determined 
under  Subpart  L  of  Part  1951  of  this 
chapter  and  will  not  be  sent  to 
borrowers  whose  accounts  have  been 
accelerated.  For  Farmer  Program 
borrowers  who  have  received  Exhibit  A 
with  Attachments  1  and  2  of  Subpart  S 
of  Part  1951  of  this  chapter,  a  voluntary 
conveyance  shoold  only  be  accepted 
when  it  is  determined  to  be  in  the 
Government's  best  financial  interest 
Rejection  of  an  offer  of  voluntary 
conveyance  made  before  or  after 
acceleration  from  an  FP  borrower  is 
appealable.  For  borrowers  having  both 
FP  and  non-FP  loans  secured  by  a  farm 
tract  a  voluntary  conveyance  should 
only  be  accepted  after  the  borrower  has 
been  advised  of  the  FP  servicing 
options,  as  outlined  above;  the  servicing 
options  for  the  FP  and  the  respective 
non-FP  loans  have  been  used  or 
considered,  it  is  determined  that  the 
borrower  will  not  be  successful  in  the 
fanning  operation;  and  it  is  in  the 
Government's  best  financial  interest.  For 
borrowers  having  both  FP  and  non-FP 
loans  with  vhe  non-FP  loans  secured  by 
a  separate  non-farm  tract  a  voluntary 
conveyance  should  be  handled  as 
outlined  above  for  non-FP  loans  secured 
by  farm  tracts,  except  that  the 
apphcable  servicing  options  for  the  FP 
and  non-FP  loans  should  be  considered 
separately.  This  separation  of  servicing 
options  may  permit  a  borrower  to  retain 
the  non-farm  tract 

(1)  *  •  • 

(ii)  If  property  is  acquired  subject  to 
prior  lien(8),  payment  of  installments  on 
the  lien(s)  may  be  made  while  title  to 
the  property  is  held  by  the  Government 
in  accordance  with  9  1955.67  of  Subpart 
B  of  Part  1955  of  this  chapter. 
»       •       •       •       • 

(d)  •  *  • 

(8)  Farmer  program  loan  borrowers 
who  volontaiily  convey  after  receiving 
Attadunents  1.  "Farmers  Home 
Administration  Summary  of  Primary  and 
Preservation  Loan  Service  Programs,"  3. 


"Notice  of  Intent  to  Continue  with 
Acceleration  of  Your  Fanners  Home 
Administration  Account  and  Notice  of 
Your  Rights,"  7,  "Notice  of  Intent  to 
Accelerate  and  Notice  Your  Rights,"  and 
9.  "Notice  of  Intent  to  Accelerate  and 
Notice  of  your  Rights,"  of  Exhibit  A  of 
Subpart  S  of  Part  1951  of  this  chapter 
and  return  Attachments  2. 
"Acknowledgement  of  Notice  of  Loan 
Service  Programs,"  3A.  "Notice  of  Intent 
to  Continue  with  Acceleration  of  Youf 
Farmers  Home  Administration  Accounts 
and  Notice  of  Your  Rights."  4. 
"Response  to  Notice  of  Intent  to 
Continue  with  Acceleration  and  Notice 
of  Borrower  Rights,"  and  8.  "Response 
to  Notice  of  Inteht  to  Accelerate  and 
Notice  of  Borrowers  Rights,"  of  Exhibit 
A  of  Subpart  S  of  Part  1951  of  this 
chapter. 

48.  Section  1955.15  is  amended  by 
revising  paragraphs  (d)(2)(iv),  (d)(3), 
(d)(4)  and  (d)(5)  to  read  as  follows: 

S  1955.1 5    Foreclosure  by  the  Government 
of  loans  secured  by  real  estate. 

*        *        •        •        • 

,(d)  *  *  * 

(2)  •  •  • 

(iv)  If  a  borrower  has  both  Farmer 
Program  and  SFH  loans: 

(A)  When  the  borrower's  dwelling 
financed  with  an  SFH  loan(s)  is  secured 
by  the  same  farm  real  estate  as  the 
Farmer  Program  loan(s)  [dwelling 
located  on  the  farm),  the  SFH  loan(s) 
must  be  accelerated  at  the  same  time 
the  borrower  is  sent  Attachments  7  and 
8  of  Exhibit  A  of  Subpart  S  of  Part  1951 
of  this  chapter.  An  appeal  hearing  and 
one  review  will  be  held  for  both  adverse 
actions. 

(B)  When  the  borrower's  SFH  loan 
financed  dwelling  is  located  on  a  non 
farm  tract,  the  SFH  loan  will  not  be 
accelerated  simultaneously  with  sending 
out  Attachment  1  of  Exhibit  A  of 
Subpart  S  of  Part  1951  of  this  chapter  if 
the  requirements  of  S  1965.25(d)  or 

S  ig65.26(c)(2)  of  Subpart  A  of  Part  1965 
of  this  diapter  are  met 

(3)  Offers  by  borrowers  after 
acceleration  of  account. — (i)  Fanner 
Programs  (FP)  accelerations.  This 
category  also  includes  non-FP  loans  to 
the  same  borrower  which  have  been 
accelerated  as  part  of  the  same  action. 
After  the  account  is  accelerated,  the 
servicing  official  will  accept  payments 
in  full,  payments  to  bring  the  account 
current  and  accept  payments  for  less 
than  the  unpaid  loan  balance.  The 
borrower  wdll  have  30  days  from  the 
date  of  the  acceleration  notice  to  either 
bring  the  account  current  or  to  make 
payment  in  full  to  stop  the  acceleration. 


(A)  Payment  in  full  (see  Exhibit  D. 
"Notice  of  Acceleration — Farmer 
Program  Loan  Accounts  Secured  by  Real 
Estate  and/or  Chattels  in  Cases  Not 
Involving  Bankruptcy."  of  this  subpart 
(available  in  any  FmHA  office))  may 
consist  of  the  following  means  of  fully 
satisfying  the  debt 

[1)  Cash. 

(2)  Transfer  and  assumption. 
[3]  Sale  of  property. 

[4]  Voluntary  conveyance. 

(B)  When  the  borrower  is  sent  Exhibit 
D  of  this  subpart  (available  in  any 
FmHA  office),  they  will  be  notified  that 
they  may  bring  the  account  current 
which  will  stop  the  foreclosure  action. 
They  will  also  be  advised  that  this  is  a 
one-time  opportimity,  and  if  at  a  later 
date  the  account  becomes  deUnquent 
again,  they  will  not  have  another 
opportunity  to  correct  the  default  except 
by  satisfying  the  debt  in  full. 

(C)  Payments  which  do  not  bring  the 
account  current  can  be  accepted  subject 
to  the  following  requirements: 

[i]  Payments  will  be  accepted  if  there 
is  no  remaining  security  for  the  debt 
(real  estate  and  chattel). 

[2]  If  the  borrower  is  in  the  process  of 
selling  security  or  nonsecurity, 
payments  may  be  accepted  unless  State 
law  would  require  the  acceleration  to  be 
reversed;  a  State  supplement  will  be 
issued  in  this  regard.  In  States  where 
payments  cannot  be  accepted  unless  the 
acceleration  is  reversed,  die  payments 
will  be  placed  in  a  supervised  bank 
account  (SBA),  unless  State  law  would 
require  the  acceleration  to  be  reversed 
in  which  case  the  payments  will  be 
refunded  to  the  borrower.  Such 
payments  must  remain  in  the  SBA  imtil 
the  liquidation  is  completed  at  which 
time  they  will  be  applied  to  the  account 

(J)  If  payments  are  mistakenly 
credited  to  the  borrower's  accoimt  no 
waiver  or  prejudice  to  any  rights  which 
the  United  States  may  have  for  breach 
of  any  promissory  note  or  covenant  in 
the  real  estate  instruments  will  result 
and  FmHA  may  proceed  as  though  no 
such  payment  had  been  made. 
Disposition  of  such  payments  will  be 
made  after  consultingOGC 

{4)  The  servicing  official  will  notify 
the  approval  official  of  any  other  offer. 
This  includes  a  request  by  the  borrower 
for  an  extension  of  time  to  accomplish 
voluntary  liquidation  or  a  proposal  to 
cure  the  default(s).  The  acceleration 
notice  explains  how  and  when 
borrowers  can  pay  their  accounts  in  full 
or  cure  their  default.  In  all  other  cases, 
the  approval  official  will  decide  whether 
an  offer  from  a  borrower  will  be 
accepted  and  servicing  of  the  loan 
reinstated  or  whether  foreclosure  will  be 
delayed  to  give  the  borrower  additional 


time  to  voluntarily  liquidate  as 
authorized  in  servicing  regulations  for 
the  type  loan(s)  involved,  ff  an  offer  has 
been  received  after  the  case  has  been 
referred  to  OGC,  the  approval  official 
will  considt  OGC  before  accepting  or 
rejecting  the  offer.  The  denial  of  an  offer 
to  stop  foreclosure  is  not  appealable.  In 
all  cases,  the  approval  official  will 
notify  the  servicing  official  of  the 
decision  made. 

(ii)  All  other  accelerations.  After  the 
account  is  accelerated,  loan  servicing 
ceases.  For  example,  for  SFH  loans,  the 
renewal  or  granting  of  interest  credit  or 
a  moratorium  is  not  authorized.  The 
servicing  official  will  accept  no  payment 
for  less  than  the  unpaid  loan  balance, 
unless  State  law  requires  that 
foreclosure  be  withdrawn  if  the  account 
is  brought  current  and  a  State 
supplement  is  issued  to  specify  this 
requirement  If  payments  are  mistakenly 
accepted  and  crec^ted  to  the  borrower's 
account  no  waiver  or  prejudice  to  any 
rights  which  the  United  States  may  have 
for  breach  of  any  promissory  note  or 
covenants  in  the  real  estate  instruments 
will  result  and  FmHA  may  proceed  as 
though  no  such  payment  had  been  made. 
Disposition  of  such  payments  will  be 
made  after  consultation  with  OGC.  The 
servicing  official  will  notify  the  approval 
official  of  any  offer  received  from  the 
borrower.  This  includes  a  request  by  the 
borrower  for  an  extension  of  time  to 
accomplish  voluntary  liquidation  or  a 
written  proposal  to  cure  the  default(s). 
The  receipt  of  a  payment  with  no 
proposal  to  cure  the  defaults  is  not 
considered  a  viable  offer,  and  such 
payments  will  be  returned  to  the 
borrower.  The  approval  official  will 
decide  whether  an  offer  from  a  borrower 
will  be  accepted  and  servicing  of  the 
loan  reinstated  or  whether  foreclosure 
will  be  delayed  to  give  the  borrower 
additional  time  to  voluntarily  liquidate 
as  authorized  in  servicing  regulations  for 
the  type  loan  involved.  If  an  offer  has 
been  received  after  the  case  has  been 
referred  to  OGC,  the  approval  official 
will  consult  OGC  before  accepting  or 
rejecting  the  offer.  The  denial  of  an  offer  . 
to  stop  foreclosure  is  not  appealable.  In 
all  cases,  the  approval  official  will 
notify  the  servicing  official  of  the 
decision  made.  For  MFH  loans,  the 
National  Office  will  be  notified  when 
foreclosure  is  withdrawn.  When  an 
accotint  is  reinstated  under  this  section, 
the  servicing  official  will  grant  or 
reinstate  assistance  for  which  the 
borrower  qualifies,  such  as  interest 
credit  on  an  SFH  loan.  When  granting 
interest  credit  in  such  a  case: 

(A)  If  an  interest  credit  agreement 
expired  after  the  account  was 


IMae  Federal  Regbter  /  Vol  53.  No.  99  /  Monday.  May  23.  1968  /  Propoaed  Rules 


accelerated,  the  effective  date  will  be 
the  date  the  previoua  agreement  expired. 

(B)  If  an  interest  credit  agreement  was 
not  in  effect  when  the  account  was 
accelerated,  the  effective  date  will  be 

^-theulate  foredosiire  action  was 
K_/   withmfWn. 

[C]  For  MFH  loans  with  rental 
assistance,  after  acceleration  and  after 
any  appeal  or  review  has  been 
concluded,  rental  assistance  will  be 
suspended  if  foreclosure  is  to  continue. 
If  the  account  is  reinstated,  the  rental 
assistance  will  be  reinstated 
retroactively  to  the  date  of  suspension. 
In  the  interim,  the  tenants  will  continue 
rental  payments  in  accordance  with' 
their  leases. 

(iii)  Whenever  payments  are  accepted 
after  acceleration  and  the  accelera^jn 
is  not  reversed,  the  maximum  amount 
which  the  Government  may  bid  at  the 
foreclosure  sale  as  set  forth  in 
paragraph  (d)(5)  of  this  section  will  be 
adjusted  accordingly.  1 

(4)  Statement  of  account  If  a         ' 
statement  of  account  is  required  for 
foreclosure  proceedings,  Form  FmHA 
451-10,  "Request  for  Statement  of 
Account,"  will  be  forwarded  to  the 
FinancR  Office  by  the  approval  official 
requesting  a  statement  of  account 
including  all  loans  being  foreclosed.  For 
SFH  loans  subject  to  recapture  of 
subsidy,  a  request  should  be  placed  in 
the  "Remarks"  section  of  Form  FmHA 
450-10  that  the  total  interest  credit 
granted  and  principal  reduction 
attributed  to  subsidy  be  shown.  When 
an  official  statement  of  account  is  not 
required  for  foreclosure  proceedings, 
account  balances  and  recapture 
information  may  be  obtained  through 
the  field  office  terminal  system. 

(5)  Appeals  of  foreclosure  actions.  All 
appeals  will  be  handled  pursuant  to 
Subpart  B  of^Part  1900  of  this  chapter. 
Foreclosure  actions  will  be  held  in 
abeyance  while  an  appeal  is  pending. 
No  case  will  be  referred  to  OGC  for 
processing  of  foreclosure  until  a 
borrower's  appeal  and  appeal  review 
have  been  concluded,  or  the  time  during 
which  appeal  or  request  for  review  may 
be  made  has  elapsed.  In  Fanner  Program 
cases  (except  graduation  cases  under 
Subpart  F  of  Part  1951  of  this  chapter), 
the  borrower  must  have  received 
Attachment  1  and  2  of  Exhibit  A  of 
Subpart  S  of  Part  1951  of  this  chapter, 
and  any  appeal  must  have  been 
concluded. 


49.  Section  1955.18  is  amended  by 
adding  the  introductory  text  revising 
paragraph  (h)  and  adding  paragraphs  (i) 
and  (j)  to  read  as  follows: 


§1955.ia    AettonarMMredaflM' 
acquWtkM  of  prapwty. 

The  approval  official  may  employ  the 
services  of  local  designated  attorneys, 
on  a  case  by  case  basis,  to  process  all 
legal  procedures  necessary  to  dear  the 
title  to  foreclosure  properties  in 
inventory.  Such  attorneys  shall  be 
compensated  at  not  more  than  their 
usual  and  customary  charges  for  such 
work.  Contracting  for  such  attorneys 
shall  be  accomplished  pursuant  to  the 
Federal  acquisition  regulations  and 
related  procurement  regulations  and 
guidance. 
•        •        *        •        • 

(h)  Dwelling  retention.  The  County 
Supervisor  will  notify  the  borrower- 
owner  of  dwelling  retention  rights  by 
sending  Attachment  1  of  Exhibit  I  of 
Subpart  S  of  Part  1951  of  this  chapter  to 
the  borrower-owner. 

(i)  Leaaeback/buyback.  The  County 
Supervisor  will  notify  the  immediate 
previous  owner  of  leaseback/ buy  back 
rights  by  sending  Attachment  2  of 
Exhibit  I  of  Subpart  S  of  Part  1951  of  this 
chapter,  to  the  immediate  previous 
owner,  certified  mail,  return  receipt 
requested,  immediately  after  FmHA 
acquires  CONACT  real  property.  The 
County  Supervisor  will  notify  the 
immediate  previous  operator  of 
leaseback/buyback  rights  by  sending 
Attachment  3  of  Exhibit )  of  Subpart  S  of 
Part  1951  of  this  chapter,  to  the 
immediate  previous  operator,  certified 
mail,  return  receipt  requested, 
immediately  after  FmHA  acquires 
CONACT  real  property.  The  real 
property  must  have  secured  a  CONACT 
loan.  In  the  case  of  a  conflict  between 
dwelling  retention  and  leaseback/ 
buyback  as  the  ownership  or  lease  of 
the  borrower's  principal  dwelling,  the 
provisions  of  the  dwelling  retention 
program  will  have  priority  over 
leaseback/buyback. 

(j)  Priority  disposal  of  inventory 
property.  When  real  property  which  was 
acquired  pursuant  to  the  CONACT 
becomes  available  for  sale,  the  County 
Supervisor  will  dispose  of  the  property 
in  the  priority  order  set  forth  in  Subpart 
C  of  this  part  All  those  borrower- 
owners,  immediate  previous  owners  and 
immediate  previous  operators  as 
described  in  this  subpart  and  Subpart  C 
of  this  part  will  be  sent  Attachment  2  or 
3,  as  appropriate,  of  Exhibit )  of  Subpart 
S  of  Part  1951  of  this  chapter,  certified 
mail,  return  receipt  requested. 

50.  Subpart  B  is  amended  by  revising 
S9  1955.51  through  1955.100  and  adding 
Exhibits  A  and  B  to  read  as  follows: 
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Subpart 


1955.51  Purpose. 

1955.52  Policy. 

1955.53  Definitions. 

1955.54  Redelegation  of  authority. 

1955.55  Taking  abandoned  real  or  chattel 
property  into  custody  and  related 
actions. 

1955.sA    Real  property  located  in  Coastal 

Barrier  Resources  System  (CBRS). 
1955.57  through  1955.58    [Reserved] 
1965.60    Inventory  real  property  subject  to 
redemption  by  the  borrower. 
'^    1955.61    Eviction  of  persons  occupying 

inventory  real  property  or  di^KMsession 
of  persons  in  posaession  of  chattel 
property. 

1955.62  Removal  and  disposition  of 
nonsecurity  personal  property  from 
inventory  real  property. 

1955.63  Suitability  determination. 

1955.64  Securing,  maintaining,  and  repairing 
inventory  property. 

1955.65  Management  of  inveiiHuy  and/or 
custodial  real  property. 

1955.66  Lease  of  real  property. 

1955.67  Payment  of  Bens. 

1955.68  Payment  of  taxes. 

1955.69  Insurance. 

1955.70  Inspection  of  property. 

1955.71  Vandalism  or  theft. 

1955.72  Utilization  of  inventory  housing 
property  by  Federal  Emergency 
Management  Agency  (FEMA). 

1955.73  through  1955.79    (Reserved] 

1955.80  Management  of  inventory  chattel 
property. 

1955.81  Exception  authority. 

1955.82  Sute  supplements. 

1955.83  through  1955.99    (Reserved] 
1955.100    OMB  Control  number. 

Exhibits  to  Subpart  B 

Exhibit  A — Memorandum  of  Understanding 
Between  the  Federal  Emergency 
Management  Agency  and  the  Farmers 
Home  Administration. 

Exhibit  B— Notification  of  Tribe  of 

Availability  of  Farm  Property  for  Lease 
or  Purchase. 

Subpart  B— Management  Of  Property 

S  1955.51    Pwpeaa. 

This  subpart  delegates  authority  and 
prescribes  policies  and  procedures  fon 

(a)  Management  of  real  property 
which  has  been  taken  into  custody  by 
the  Farmers  Home  Administration 
(FmHA)  after  abandonment  by  the 
borrower 

(b)  Management  of  real  and  chattel 
property  which  is  in  PmHA's  inventory; 
and 

(c)  Management  of  real  and  chattel 
property  which  is  security  for  a 
guaranteed  kian  liquidated  l^  PtaiHA  (or 
which  FtaHA  is  in  the  process  of 
liquidating). 


{1955.52    PoHcy. 

°    inventory  and  custodial  reel  prapeity 
•wiil  be  effectively  maaaged  to  preserve 
its  value  uid  protect  the  Govemeieat's 
fiaaocial  iateiesta.  Rraperties  owned  or 
coBtrofled  by  FMiA  wiU  be  maintained 
so  that  they  are  not  a  detriment  to  the 
surroiindii^  area  and  they  comply  with 
-State  and  local  codes.  OcneraMy,  FbiHA 
will  continue  operation  of  Multiple 
Family  Housing  (Mm)  projects  which 
are  acquired  or  taken  into  custody. 
Servicing  of  repossessed  or  abandoned 
chattel  property  is  covered  in  Si^part  A 
of  Part  1962  of  this  chapter,  and 
management  of  inventory  chattel 
property  is  covered  in  §  1955^80  of  this 
subpart 

§1955.53    DeHnWews. 

As  used  in  diis  subpart,  the  following 
definitions  apply: 

Conact  or  Conact  property.  Pitipeity 
acqnhvd  or  sold  pursuant  to  the 
Consolidated  Farm  and  Rinal 
.Deveiopraent  Act  (CCmACT).  Within 
this  subpart  it  shall  also  be  construed  to 
cover  iRoperty  which  secured  loans 
made  pursuant  to  die  Agricultural  Credit 
-Act  of  1978;  Ae  Emei^ncy  Agricultural 
Credit  AdpistBient  Act  of  1978;  the 
Emergency  Agricultural  Credit  Act  of 
1984;  and  odier  statutes  giving 
agricultural  lending  authority  to  FmHA. 

Coatmcting  officer  (CO).  CO  means 
an  FmHA  employee  designated  to  enter 
into  or  admimster  contracts  and  make 
related  determinations  and  fnid^s. 
Oidy  the  CO  «h1  his/her  designated 
.representative  are  authorised  to  oonduct 
official  business  with  die  contractor  in 
the  administration  of  a  contract 
.  CuMtodial  property.  Bormwerowned 
real  pwpoly  and  improveinents  wfaidi 
serve  as  security  for  an  FmHA  loan, 
have  been  abandoned  by  die  boirower, 
and  of  winch  FmHA  has  taken- 
possession. 

Farmer  Program  loans.  This  includes 
Farm  Ownership  (FO),  SoU  and  Water 
(SW),  Recreation  (RLJ,  Econonic 
Opportunity  (EO),  Operating  (OL). 
Emeigency  (EM),  Eoonomtc  Emei^gency 
(EE),  and  Special  livestock  (SL), 
Softwood  Timber  (ST)  loans,  and  Rural 
Housing  Leans  for  £aiin  service 
buildings  (RHF). 

GovemmenL  The  United  States  of 
America,  acting  (krough  Ae  FmHA.  U.S. 
Dqwrtment  of  Agricnltnre. 

Indian  Reaaratioa.  All  land  located 
within  the  limits  ctutg  Indian 
reservation  under  the  piriediction  of  the 
United  States  notwithetaading  tfie 
•issuance  of  any  patent  and.  including 
rights-of-way  ranniag  thmn^  the 
reservation;  tmst  or  resitricted  land 
located  within  the  boundaries  of  a 
fbnner  reservation  of  a  federally 


recognized  Indian  tribe  in  die  Slate  of 
Oklahoma;  or  aH  Indian  aOotOKots  the 
Indian  titles  to  which  have  not  been 
extinguished  if  sudi  alloteents  are 
subject  to  the  jurisdiction  of  a  federally 
recognized  faidian  tribe. 

Inventory pnperty.  Real  and  dnttel 
property  and  related  rights  to  which  the 
Government  has  aoquired  title. 

Loans  to  individuals.  Faraaer  Program, 
as  defined  in  para^aph  (e)  of  this 
section,  whether  to  individuals  or 
entities;  Land  Conservation  and 
Development  (LXD);  and  Single-Family 
Housing  (SFH),  including  both  sections 
502  and  504  loans. 

Loans  to  organizations.  Community 
Facility  (CF),  Water  and  Waste  Disposal 
(WWD).  Association  Recreation, 
Watershed  (WS).  Resource 
Conservation  and  Development  (RC&D), 
loans  to  associations  for  Irrigation  and 
Drainage  and  other  Soil  and  Water 
Conservation  measures,  loans  to  Indian 
Tribes  and  Tribal  Corporations.  %ift-in- 
Land-Use  (Grazing  Associations); 
Business  and  Industrial  (B&I)  to  tioth 
individuals  and  groups.  Economic 
Opportimity  Cooperative  (EOQ.  Rural 
Housing  Site  (RHS),  Rural  Cooperative 
Housing  (RCH),  and  Rural  Rental 
HoBsing  (RRH)  and  Labor  Housing  (LH) 
to  both  individuals  and  groups.  The 
housing-type  loans  identified  here  are 
referred  to  in  this  subpart  collectively  as 
MFH  loans. 

Nonrecoverable  costs.  Costs  incurred 
after  Government  acquisition  of  title  to 
the  property  and  charged  to  an 
inventory  account 

Ofpce  of  the  General  Counsel  (OGCJ. 
The  OGC,  U.S.  Department  of 
Agriculture,  refers  to  die  Regional 
Attorney  or  Attomey-in-Charge  in  an 
OGC  field  office  unless  otherwise 
indicated. 

Recoverable  costs.  Costs  cirarged  to  a 
borrower's  account  paid  or  incurred 
prior  to  Government  acquisition  of  die 
property. 

Servicing  official.  For  loans  to 
individuals  *»  defined  in  diis  section, 
the  servicing  official  is  the  County 
Sopervisor  for  all  other  tjrpes  of  loans 
except  insored  BftL  the  servicing  official 
is  the  District  Director.  For  insored  B&I 
loans,  the  servicing  official  is  the  State 
Director. 

Sociatty  disadvantaged  ittdividual  An 
individual  that  has  beea  si^ifected  to 
racial  or  ethnic  prejudioe  or  cultural  bias 
because  of  their  identity  as  a  member  of 
a  group  widiout  regard  to  their 
individoal  qualities. 

Suitable  property.  Property  that  could 
be  used  to  carry  aA  the  objectives  of  an 
FmHA  loan  propam  with  financing 
provided  through  that  program.  For  farm 
inventory  property,  tinse  general 


purposes  for  wMdi  FntflA  makes  real 
estate  loans  as  set  out  in  {  1943.24  of 
Subpart  A  of  Part  1943  of  this  chapter 
must  be  considered  in  classifying 
property.  For  farm  inventory  property, 
suitabUity  is  determined  by  the  County 
Committee.  If  a  determination  is  made 
by  the  applicable  County  Committee 
that  FwHA  will  make  a  FO  loan  on  die 
property,  it  will  be  classified  as  suitable. 
This  includes  diose  form  properties  that 
may  be  used  as  a  start-up  or  add-on 
parcel  of  farmland. 

Surplus  property.  Real  or  chattel 
property  acquired  pursuant  to  the 
CONACT  and  other  Acts  authorizing 
agricidtural  lending  as  defined  in  this 
section  that  is  not  suitable  for  sale  to 
eligible  applicants.  It  also  includes 
suitable  CONACT  property  whidi  is  not 
sold  within  3  years  after  acquisition. 

Unsuitable  property.  Property 
acquired  pursuant  to  the  Housing  Act  of 
1949  that  is  unfit  for  a  borrower  to  carry 
out  the  objectives  of  an  FmHA  loan 
program;  for  example,  a  dwelling  that 
caimot  be  feasibly  repaired  to  meet 
FmHA  requirements  for  existing  housing 
as  described  in  i  1944.16  of  Su^rt  A  of 
Part  1944  of  this  chapter.  It  may  be  an 
otherwise-suitable  SFH  prc^erty  which 
is  so  poorly  located  it  will  not  serve  as 
an  adequate  residential  unit  or  an  older 
home  which  is  excessively  expensive  to 
best  and  maintain. 

9 1955.54   RedeleQa0on  of  authority. 

Authorities  will  be  redelegated  to  the 
extent  possible,  consistent  with  program 
objectives  and  available  resources. 

(a)  The  State  Director  may  redelegate. 
in  writing,  any  authority  delegated  to 
the  State  Director  in  this  sut>part  unless 
specifically  exduded,  to  a  Program 
Chief,  Program  ^lecialist  or  Property 
Management  Specialist  on  the  State 
Office  staff. 

(b)  The  District  Director  may 
redelegate,  in  writing,  any  authority 
delegated  to  the  District  Director  in  this 
subpart  to  an  Assistant  District  Director 
or  District  Loan  Specialist.  Authority  of 
EKstrict  Directors  in  this  subpart  applies 
to  Area  Loan  Specialists  in  Alaska, 
Island  Directors  in  Hawaii,  and  the 
Director  for  the  Western  Pacific 
Territories. 

(c)  The  County  Supervisor  may 
redelegate,  in  writing,  any  au&ority 
delegated  to  die  County  Supervisor  in 
this  subpart  to  an  Assistant  County 
Supervisor,  GS-7  or  above,  who  is 
determined  by  the  County  Supervisor  to 
be  qualified.  Authority  of  County 
Supervisors  in  dus  subpart  applies  to 
Area  Loan  Specialists  in  Alaska,  bland 
Directors  in  Hawaii,  and  the  Director  for 
the  Western  Pacific  Territories. 
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§1955.55    TaUng  abaiMlonwl  rMl  or 
chattel  property  into  custody  and  raiatad 


(a)  Determination  of  abandonmenL 
(Multiple  housing  type  loans  will  be 
handled  in  accordance  with  S  1965.75  of 
Subpart  B  of  Part  1965  of  this  chapter.) 
When  it  appears  a  borrower  has     i 
abandoned  security  property,  the    | 
servicing  official  shall  make  a  diligent 
attempt  to  locate  the  borrower  to    , 
determine  what  the  borrower's        I 
intentions  are  concerning  the  property. 
This  includes  making  inquiries  of 
neighbors,  checking  with  the  Postal 
Service,  utihty  companies,  employer(s)  if 
known,  and  schools,  if  the  borrower  has 
children,  to  see  if  the  borrower's 
whereabouts  can  be  determined  and  an 
address  obtained.  A  State  Supplement 
may  be  issued  if  necessary  to  further 
deBne  "abandonment"  based  on  State 
law.  If  the  borrower  is  not  occupying  or 
is  not  in  possession  of  the  property  but 
has  it  listed  for  sale  with  a  real  estate 
broker  or  has  made  other  arrangements 
for  its  care  or  sale,  it  will  not  be 
considered  abandoned  so  long  as  it  is 
adequately  secxired  and  maintained. 
Except  for  borrowers  with  Farmer 
Program  loans,  if  the  borrower  has  made 
no  effort  to  sell  the  property  and  can  be 
located,  an  opportunity  to  voluntarily 
convey  the  property  to  the  Government 
will  be  offered  the  borrower  in 
accordance  with  {  1955.10  of  Subpart  A 
of  Part  1955«f  this  chapter.  In  farmer 
program  cases,  borrowers  must  receive 
Attachments  1  and  2  of  Exhibit  A  of 
Subpart  S  of  Part  1951  of  this  chapter 
and  any  appeal  must  be  concluded 
before  any  adverse  action  can  be  taken. 
The  County  Supervisor  will  send  these 
forms  to  the  borrower's  last  known 
address  as  soon  as  it  is  determined  that 
the  borrower  has  abandoned  security 
property. 

(b)  Taking  security  property  into  | 
FmHA  custody.  When  seoirity  property 
is  determined  to  be  abandoned,  the 
running  record  in  the  borrower's  file  will 
be  fully  documented  with  the  facts 
substantiating  the  determination  of 
abandonment  and  the  servicing  official 
shall  proceed  as  follows  without  delay: 

(1)  For  loans  to  individuals  (except 
those  with  Farmer  Program  loans],  if 
there  are  no  prior  liens,  or  if  a  prior 
lienholder  will  not  take  the  measures 
necessary  to  protect  the  property,  the 
County  Supervisor  shall  take  custody  of 
the  property,  and  a  problem  case  report 
will  be  prepared  recommending 
foreclosure  in  accordance  with  S  1955.15 
of  Subpart  A  of  Part  1955  of  this  chapter, 
unless  the  borrower  can  be  located  and 
voluntary  liquidation  accomplished. 
Farmer  Program  loan  borrowers  will  be 
sent  the  fonn  listed  in  paragraph  (a]  of 


this  section  and  the  provisions  of 
S  1965.26  will  be  followed. 

(2)  For  MFH  loans,  if  there  are  no 
prior  liens,  the  District  Director  will 
immediately  notify  the  State  Director, 
who  will  request  guidance  from  OGC 
and  may  also  request  advice  from  the 
National  Office.  The  State  Director,  with 
the  advice  of  OGC,  will  advise  the 
borrower  by  writing  a  letter  certified 
mail,  return  receipt  requested,  at  the 
address  currently  used  by  the  Finance 
Office  outlining  proposed  actions  by 
FmHA  to  secure,  maintain,  and  operate 
the  project 

(ij  If  the  unpaid  loan  balance  plus 
recoverable  costs  do  not  exceed  the 
State  Director's  loan  approval  authority, 
the  State  Director  will  authorize  the 
District  Director  to  take  custody  of  the 
property,  make  emergency  repairs  if 
necessary  to  protect  the  Government's 
interest  and  will  advise  how  the 
property  is  to  be  managed  in  accordance 
with  Subpart  C  of  Part  1930  of  this 
chapter. 

(ii)  If  the  unpaid  loan  balance  plus 
recoverable  costs  exceed  the  State 
Director's  loan  approval  authority,  the 
State  Director  will  refer  the  case  to  the 
National  Office  for  advice  on  emergency 
actions  to  be  taken.  The  docket  will  be 
forwarded  to  the  National  Office  with 
detailed  recommendations  for 
immediate  review  and  authorization  for 
further  action,  if  requested  by  the  MFH 
staff. 

(iii)  Cost  incurred  in  connection  with 
procurement  of  such  things  as 
management  services  and  obtaining 
audits  of  the  borrower's  accounts  will 
be  handled  in  accordance  with  FmHA 
Instruction  1955-D  (available  in  any 
FmHA  office). 

(iv)  The  District  Director  will  prepare 
a  problem  case  report  to  initiate 
foreclosure  in  accordance  with  S  1955.15 
of  Subpart  A  of  Part  1955  of  this  chapter 
and  submit  the  report  to  the  State 
Director  along  with  a  proposed  plan  for 
managing  the  project  while  liquidation  is 
pending. 

(3)  For  organization  loans  other  than 
MFH,  if  there  are  no  prior  liens,  the 
District  Director  will  immediately  notify 
the  State  Director  that  the  property  has 
been  abandoned  and  recommend  action 
which  should  be  taken  to  protect  the 
Goveminent's  interest  After  obtaining 
the  advice  of  OGC  and  the  appropriate 
staff  in  the  National  Office,  the  State 
Director  may  authorize  the  District 
Director  to  take  custody  of  the  property 
and  give  instructions  for  immediate 
actions  to  be  taken  as  necessary.  "The 
District  Director  will  prepare  a  Report 
on  Servicing  Action  (Exhibit  A  of 
Subpart  E  of  Part  1951  of  this  chapter) 


recommending  that  foreclosure  be 
initiated  in  accordance  with  {  1955.15  of 
Subpart  A  of  Part  1955  of  this  chapter 
and  submit  the  report  to  the  State 
Director,  along  with  a  proposed  plan  for 
management  and/or  operation  of  the 
project  while  liquidation  is  pending. 

(c)  Protecting  custodial  property.  The 
FmHA  official  who  takes  custody  of 
abandoned  property  shall  take  the 
actions  necessary  to  secure,  maintain, 
preserve,  lease,  manage,  or  operate  the  . 
property. 

(1)  Nonsecurity  personal  property  on 
premises,  ff  a  property  has  been 
abandoned  by  a  borrower  who  left 
nonsecurity  personal  property  on  the 
premises,  the  personal  property  will  not 
be  removed  and  disposed  of  before  the 
real  property  is  acquired  by  the 
Government.  M  the  premises  are  in  a 
condition  which  presents  a  fire,  health 
or  safety  hazard,  but  also  contains  items 
of  value,  only  the  trash  and  debris 
presenting  the  hazard  will  be  removed. 
The  servicing  official  may  request 
advice  from  the  State  Director  as 
necessary.  The  servicing  official  shall 
check  for  liens  on  nonsecurify  personal 
property  left  on  abandoned  premises.  If 
there  is  a  known  lienholder(s),  the 
lienholder(s)  will  be  notified  by  certified 
mail,  return  receipt  requested,  that  the 
borrower  has  abandoned  the  property 
and  that  FmHA  has  taken  the  red 
property  into  custody.  Actions  by  FmHA 
must  not  damage  or  jeopardize 
livestock,  growing  crops,  stored 
agricultural  products,  or  any  other 
personal  property  which  is  not  FmHA 
security. 

(2)  Repairs  to  custodial  property. 
Repairs  to  custodial  property  will-be 
limited  to  those  which  are  essential  to 
prevent  further  deterioration  of  the 
property..  Expenditures  in  excess  of  an 
aggregate  of  $1,000  per  property  must 
have  prior  approval  of  the  State 
Director. 

(d)  Costs  and  income.  Expenditxires 
will  be  charged  to  the  borrower's 
account  as  recoverable  costs.  Income 
fit)m  the  property  will  be  remitted 
according  to  FmHA  Instruction  1951^ 
(available  in  any  FmHA  office)  and 
applied  to  the  borrower's  account  as  an 
extra  payment  Payment  for  advances 
made  by  FmHA  while  the  property  is 
owned  by  the  borrower  will  be  made  by 
preparation  of  SF-1034,  "Public  Voucher 
for  Purchases  and  Services  Other  than 
Personal,"  for  taxes,  assessments, 
utilities,  other  similar  costs,  or  for 
securing  the  property,  maintenance, 
essential  repairs,  and  management 
services  refer  to  FmHA  Instruction  2024- 
A  for  guidance  (available  in  any  FmHA 
office).  In  either  case.  Form  FmHA  2024- 
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1.  "MisceUaaeous  Payment  Siyatea.'* 
will  be  iHqpared  aad  ilisbibtited 
accordiog  to  tlie  Forma  Maiwnl  iasert 
(FMI)  for  pqrmeat  aocording  to  FbHA 
kwtawction  a024-P  (availd>}e  in  aey 
FmHA  office). 

91955.56    Real  pwparly  located  In  Coaatal 
Barrier  Reaourcaa  System  (C8R^ 

(a)  Approval  official's  scope  of 
authority.  Any  action  that  is  not  ia 
conitict  wri&  the  limitatioBS  in 
paragraphs  (a)(1),  (a)(2),  or  (a)(3]  of  this 
section  shaU  not  be  undertaken  until  the 
approval  official  has  consulted  with  the 
appropriate  Regional  Director  of  the  U.S. 
Fish  aod  Wildlife  Service.  Ilie  R^onal 
Director  may  or  may  not  coocur  that  the 
proposed  action  does  or  does  net  violate 
the  provisions  of  the  Coastal  Barrier 
Resources  Act  (CBRA).  Pursuant  to  the 
requirements  of  the  CBRA.  and  except 
as  specified  in  paragraphs  (b)  asd  (c)  of 
this  section,  ao  maintenance  or  repair 
action  may  be  taken  for  property 
located  within  a  CBRS  where: 

(1)  Hie  actios  goes  beyond 
maintenance,  replaceraeot-in-ldnd 
reconstnictioii,  or  repair  and  wvNild 
result  in  the  expansion  of  any  roails. 
structures  or  facilities.  Water  and  waste 
disposal  facilities  as  «veU  as  comnraaity 
facilities  may  be  imjproved  to  the  extent 
reqnired  to  laeet  health  and  safety 
reqairements  but  may  not  be  improved 
or  expanded  to  serve  additional  users, 
patients,  or  residents; 

(2)  The  action  is  inconsistent  with  the 
purposes  of  the  CBRA;  or 

(3)  The  property  to  be  repaired  or 
maintained  was  initially  the  subject  of  a 
financial  transaction  that  violated  the 
CBRA. 

(b)  Administrator's  review.  Any 
proposed  maintenance  or  repair  action 
that  does  not  conform  to  the 
requirements  of  paragraph  (a)  of  this 
section  must  be  forwarded  to  the 
Administrator  for  review  and  approvaL 
Approval  will  not  be  granted  unless  the 
Administrator  determines,  trough 
consultaticm  with  the  Department  of  the 
Interior,  that  the  proposed  action  does 
not  violate  the  provisions  of  the  CBRA. 

(c)  Emergency  provisions.  In 
emergency  situations  to  prevent 
imminent  loss  of  life,  imminent 
substantial  damage  to  the  inventory 
property  or  the  disrtqition  of  utility 
service,  the  approval  ofBcial  may  take 
whatever  minimam  steps  are  necessary 
to  prevent  such  loss  or  damage  without 
first  consulting  with  the  approfiriate 
Regional  Director  of  the  U.S.  Fish  and 
Wildlife  Service.  However,  the  Regional 
Director  ouist  be  iomiediately  notified  of 
any  such  emergency  action. 


9S1*SSS7tlweuBli1955J9    (Itoaafwed] 

{195Sl69   Inifantory  real  property  subject 
iwiMininion  Dy  wieDQrnnver. 

If  inventory  property  is  subject  to 
redemption  ri^ts.  Oie  State  Director, 
with  prior  approval  of  OGC,  will  issue  a 
State  Supplement  giving  guidance 
concerning  the  former  borrower's  rights, 
whether  or  not  the  property  may  be 
leased  or  sold  by  the  Government, 
payment  of  taxes,  maintenance,  and  any 
other  items  OGC  deems  necessary  to 
comply  with  State  laws.  If  Uie  former 
borrower  with  redemption  rights  has 
possession  of  the  property  or  has  a  right 
to  lease  proceeds,  Fo^HA  will  not  lease 
the  propejiy  until  the  redemption  period 
has  expired  unless  the  State  Director 
obtains  prior  authorization  from  OGC 
Further  guidance  on  sale  subject  to 
redemption  rights  is  set  forth  in 
S  1955.138  of  Subpart  C  of  Part  1955  of 
this  chapter.  ^ 

§1955.61    EvictloR«f  persona  •ocupylng 


Advice  and  assistance  will  be 
obtained  from  OGC  when  eviction  from 
realty  or  di^xnsession  of  chattel 
property  action  is  necessary.  Where 
State  laws  permit  and  OGC  has  given 
authorization,  eviction  may  be  effected 
tfannigh  State  ooivts  rather  than  Federal 
courts,  in  those  cases,  a  State 
supplement  will  be  issued  to  provide 
e)q>licit  instructions.  For  Nfi^,  eviction 
aiqibes  to  tenants  and  will  be  handled  in 
accordance  with  Subpart  L  of  Part  1944 
of  this  chapter  and  «vith  the  terms  of  the 
tenant's  lease.  If  no  written  lease  exists, 
the  State  Dnector  will  obtain  advice 
from  OGC 

Sl95Su62   Removal  and  dtepesttionol 
nonsecurHy  personal  property  from 
Inventory  reel  property. 

U  the  former  borrower  has  vacated 
Qie  inventory  property  but  left  items  of 
value  which  do  not  customarily  pass 
with  title  to  the  real  estate,  sudi  as 
furniture,  personal  effects,  and  chattels 
not  covered  by  an  FmHA  lien,  the 
personal  property  will  be  handled  as 
outlined  below  unless  otherwise 
directed  by  a  State  sun>lement 
approved  by  OGC  which  is  necessary  to 
comply  with  State  law.  For  MFH,  the 
removal  and  disposition  of  nonsecurity 
personal  property  will  be  handled  in 
accordance  with  the  touat's  lease  or 
advice  from  OGC  Whea  property  is 
deemed  to  have  do  value,  it  is 
recommended  that  it  be  photographed 
for  documentation  before  it  is  di^sed 
of.  The  FmHA  official  having  custody  of 
the  property  aiay  request  advice  from 
the  State  Office  steff  as  necessary. 
Actions  to  effect  removal  of  items  of 


value  from  inventory  property  shaU  be 
as  follows: 

(a)  Notification  to  owner  or 
lienhohier.  Ine  servicing  official  will 
check  the  public  records  to  see  if  there  is 
a  Ken  on  any  of  the  personal  property. 

(1)  If  there  is  a  Iien(B)  of  record  the 
servicing  official  will  notify  the 
lienholder(s)  by  certified  mail,  return 
receipt  requested,  that  the  personal 
property  will  be  disposed  of  by  FmHA 
unless  it  is  removed  from  the  premises 
within  7  days  from  the  date  of  the  letter. 

(2)  If  there  are  no  liens  of  record,  or  if 
a  lienholder  notified  in  accordance  with 
paragraph  (a)(1)  of  this  section  fails  to 
remove  the  property  within  the  time 
specified,  thie  servicing  official  will 
notify  the  former  borrower  at  the  last 
known  address  by  certified  mail  return 
receipt  requested,  that  the  persoiud 
property  remaining  on  the  premises  will 
be  disposed  of  by  FmHA  unless  it  is 
removed  within  7  days  from  the  date  of 
the  letter.  If  no  address  can  be 
determined,  a  copy  of  the  letter  should 
be  posted  on  the  front  door  of  the 
property  and  documentation  entered  in 
the  running  record  of  the  FmHA  file. 

(b)  Disposal  of  unclaimed  personal 
property.  If  the  property  is  not  removed 
by  the  former  borrower  or  a  lienholder 
after  notification  as  outlined  in 
paragraphs  (a)(l]  and  (8)(2)  of  this 
section,  the  servicing  official  shall  list 
the  items  with  clear  description, 
estimated  value,  and  indication  of  which 
are  covered  by  a  lien,  if  any,  and  submit 
the  list  to  the  State  Director  with  a 
request  for  authorization  to  have  the 
items  removed  and  disposed  of.  Based 
on  advice  from  OGC  the  State  Director 
win  give  authorizatioD  and  provide 
instructions  for  removal  and  disposal  of 
the  personal  property.  If  approved  by 
OGC,  the  property  may  be  disposed  of 
as  follows: 

(1)  If  a  reasonable  amount  can  likely 
be  realized  by  FmHA  from  sale  of  the 
personal  property,  it  may  be  sold  at 
public  sale.  Items  under  lien  will  be  sold 
first  and  the  proceeds  (9  to  the  aiaount 
of  the  lien  paid  to  the  lienholder(s)  less  a 
pro  rate  share  of  the  sale  expenses. 
Proceeds  bom  sale  of  items  not  under 
lien  and  proceeds  in  excess  of  the 
amount  due  a  lienholder  will  be  remitted 
according  to  FmHA  Instruction  1951-fi 
(available  in  any  FmHA  office)  and 
applied  in  the  following  order. 

(i)  To  the  inventory  account  op  to  the 
amount  of  expenses  incurred  by  the 
Government  in  connection  with  sale  of 
the  personal  property  (such  as 
advertising  and  auctioneer,  if  used). 

(ii)  To  an  unsati^ed  balance  on  the 
FmHA  loan  account  if  any. 
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(iii)  To  the  borrower,  if  whereabouts 
is  known. 

(2)  If  personal  property  is  not  sold,  a 
mover  or  hauler  may  be  authorized  to 
take  the  items  for  moving  costs.  Refer  to 
FmHA  Instruction  2024-A  (available  in 
any  FmHA  office)  for  guidance. 

(c)  Payment  of  costs.  Upon  payment 
of  all  expenses  incurred  by  the 
Government  in  connection  with  the 
personal  property,  FmHA  will  allow  the 
former  borrower  or  a  lienholder  access 
to  the  property  to  reclaim  the  personal 
property  at  any  time  prior  to  its 
disposal. 

(d)  Removal  of  abandoned  motor 
vehicles  from  inventory  property.  Since 
State  laws  vary  concerning  disposal  of 
abandoned  motor  vehicles,  the  State 
Director  shall,  with  the  advice  of  OGC, 
issue  a  State  supplement  outlining  the 
method  to  be  followed  which  will 
comply  with  applicable  State  laws. 

$1955.63    SuttabWty  (tetonnination. 

As  soon  as  real  property  is  acquired,  a 
determination  must  be  made  as  to 
whether  or  not  the  property  is  suitable 
for  program  purposes.  The  suitabihty 
determination  will  be  recorded  in  the 
nuuiing  record  of  the  case  Hie.  For  farm 
property,  the  County  Committee  will 
classify  or  reclassify  real  property  that 
is  farmland  as  being  suitable  for  fanning 
operations  for  disposition  as  suitable 
property  unless  the  property,  including 
property  subdivided,  cannot  be  used  to 
meet  any  general  farm  real  estate 
purposes  including  being  used  as  a  start- 
up or  add-on  parcel  of  farmland.  Refer 
to  S  1955.53  of  this  subpart  for  guidance. 

(a)  Property  other  than  housing. 
Property  which  secured  loans  or  was 
acquired  under  the  CONACT  will  be 
classifed  as  suitable  or  surplus.  Farm 
property  will  be  classifiedby  the       j 
applicable  County  Committee. 
I^perties  acquired  under  the  CONACT 
which  are  originally  classified  as 
suitable  may  be  reclassified  as  surplus 
because  of  physical  damage  which 
occurs  or  change  in  economic  conditions 
which  affect  its  suitability  for  program 
purposes,  and,  if  not  sold  within  three 
years  after  acquisition,  it  must  be 
declared  surplus.  Form  FmHA  1955-3A 
must  be  processed  to  update  a  change  in 
the  property  suitability  classification.  If 
the  property  is  offered  for  sale  as 
surplus  and  the  purchaser  is  eligible  for 
FmHA  program  assistance,  it  may  be 
reclassifled  as  suitable  if  it  is  in  fact 
suitable  for  program  purposes. 

(b)  Grouping  and  subdividing  surplus 
farm  properties  larger  than  family-size. 
The  County  Supervisor  will  subdivide 
surplus  properties  whenever  possible 
into  parcels  for  the  purpose  of  creating 
one  or  more  suitable  farm  properties 


based  on  recommendations  from  the 
County  Committee.  The  County 
Committee  will  certify  on  Form  FmHA 
440-2,  "County  Committee  CertiBcation 
or  Recommendation,"  that  they  visited 
the  farm  and  a  narrative  of  the  visit  will 
be  placed  in  the  county  office  case  file. 
In  additio",  a  map  of  the  property 
showing  I     new  boundaries  will  also 
be  a  part  ot  uie  case  file.  The  County 
Supervisor  may  also  group  two  or  more 
individual  surplus  properties  into  one  or 
more  suitable  farm  properties  based  on 
.  recommendations  from  the  County 
Committee.  However,  the  maximum 
guaranteed  FO  loan  limit  of  $300,000  will 
not  be  exceeded.  The  environmental 
effects  will  also  be  considered  pursuant 
to  Subpart  G  of  Part  1940  of  this  chapter. 
Also  refer  to  S  1955.140  of  Subpart  C  of 
this  part.  The  State  Director,  with  prior 
approval  of  OGC,  may  issue  a  State 
supplement  addressing  any  applicable 
State  laws.  Surveys  required  to  divide 
tracts  will  be  obtained  by  contract  in 
Accordance  with  FmHA  Instruction 
2024-A  (available  in  any  FmHA  Office) 
and  charged  to  the  inventory  account  as 
a  nonrecoverable  cost. 

(c)  Housing  property.  Property  which 
secured  housing  loans  will  be  classified 
as  "suitable"  or  "unsuitable".  Location, 
size,  design,  possible  health  and  safety 
risks  to  occupants,  and  functional  and 
economic  obsolescence  must  be 
considered  in  determining  suitability.  It 
is  not  intended  to  classify  an  otherwise- 
suitable  dwelling  as  unsuitable  simply 
because  it  contains  more  than  1400 
square  feet  of  living  area  or  design 
features  which  would  not  be  permitted 
in  a  new  dwelling  or  an  existing 
dwelling  not  in  the  FmHA  program. 
Although  a  property  can  be  made 
suitable,  repairs  necessary  to  render  it 
so  must  be  economically  feasible. 
Ordinarily,  the  cost  of  repairs  should 
enhance  die  value  so  that  the  return  on 
investment  will  be  as  great  or  greater 
than  it  would  be  if  the  repairs  were  not 
made.  SFH  property  originally  classified 
as  suitable  may  be  reclassified  as 
unsuitable  if  physical  damage  occurs 
which  is  not  economically  feasible  to 
repair.  Form  FmHA  1955-3A  must  be 
processed  to  update  a  change  in  the 
property  suitability  classification. , 
Where  a  SFH  property  is  situated  on 
land  in  excess  of  a  minimum  adequate 
site  as  defined  in  S  1944.11  of  Supart  A 
of  Part  1944  of  this  chapter,  a 
determination  must  be  made  as  to 
whether  the  excess  land  can  serve  as  a 
minimum  adequate  site  for  another 
dwelling.  It  is  not  intended  to  classify  an 
otherwise-suitable  dwelling  as 
unsuitable  solely  because  it  is  situated 
on  more  than  a  minimum  adequate  site. 
Consideration  must  be~given  to  such 


things  as  zoning  requirements,  road  or 
street  access,  and  marketability  of 
portions  separately,  if  subdivided.  If  the 
excess  land  cannot  be  sold  separately 
as  a  minimum  adequate  site  for  another 
dwelling,  the  property  may  be  sold  as  a 
single  tract  to  an  eligible  applicant 
Surveys  required  to  divide  tracts  will  be 
obtained  by  contract  in  accordance  with 
FmHA  Instruction  2024-A  (available  in 
any  FmHA  office)  and  charged  to  the 
inventory  account  as  a  nonrecoverable 
cost. 

(d)  Authority  for  determining 
suitability — (1)  County  Committee.  The 
County  Committee  vrill  determine 
suitability  of  farm  property,  with  the 
advice  of  the  County  Supervisor  if  the 
committee  is  uncertain  of  the  proper 
classification. 

(2)  County  Supervisor.  The  County 
Supervisor  will  determine  suitability  of 
SFH  property  with  the  advice  of  the 
District  Director  if  the  County 
Supervisor  is  uncertain  of  the  proper 
classification  for  the  SFH  property. 

(3)  District  Director.  The  District 
Director  wilfassist  the  County 
Supervisor  in  determining  suitability  of 
SFH  property  as  provided  in  paragraph 
(c)  of  this  section. 

(4)  State  Director.  The  State  Director 
will  determine  suitability  of  all  types  of 
property  other  than  farm  property.  With 
the  recommendations  of  the  District 
Director,  the  State  Director  will  make 
determinations  on  MFH  property. 

S  1955.64    Securing,  maintaining,  and 
repairing  Inventory  property. 

When  property  is  acquired,  the 
servicing  official  shall  inspect  the 
property  and  take  the  necessary  steps  to 
see  that  it  is  secured  and  maintained. 
"NO  TRESPASSING,"  "FOR  SALE,"  or 
other  appropriate  signs  may  be  posted 
on  the  property  at  the  discretion  of  the 
responsible  official.  The  servicing 
official  is  responsible  for  initiating 
actions  to  assure  that  the  value  of 
inventory  property  is  preserved. 
Property  will  not  be  allowed  to  stand 
unsecured  and  unmanaged.  Substantial 
improvement  or  repair  of  property 
located  in  a  flood  or  mudslide  hazard 
area  is  subject  to  the  limitations 
outlined  in  Exhibit  C,  Paragraph  3(b)  (1) 
and  (2)  of  Subpart  G  of  Part  1940  of  diis 
chapter,  and  { 1955.56  of  this  subpart 

(a)  Basic  repair  policy.  After  a 
determination  of  suitability  is  made, 
repairs  will  be  accomplished  in 
accordance  with  the  following 
provisions.  Properties  that  are  listed  or 
eligible  for  listing  on  the  National 
Historic  Register  of  Historic  Places  in 
whole  or  in  part  will  be  repaired  as 
necessary  to  protect  their  historic 


integrity  after  consultation  with  the 
State  Historic  Preservation  Officer  and 
the  Advisory  Council  on  Historic 
Preservation  regarding  any  repairs. 
Also,  if  any  property  presents  a  health 
or  safety  hazard,  except  for  SFH  and 
MFH  properties  being  sold  with 
"Decent,  Safe  and  Sanitary"  (DSS) 
clauses,  necessary  steps  will  be  taken  to 
remove  the  hazard,  and  if  necessary, 
after  seeking  advice  from  appropriate 
agencies  having  related  expertise  or 
jurisdiction. 

(1)  SFH.  SFH  inventory  property 
which  is  suitable  for  retention  in  die 
program  will  be  repaired,  renovated, 
and/or  improved  as  necessary  to  meet 
program  standards  for  existing  housing, 
to  enhance  buyer  appeal,  and  to  make 
the  maximum  recovery  on  the 
Government's  investment  with  the 
objective  being  to  sell  the  property  at 
the  earliest  possible  dme.  Attention 
should  be  given  to  the  interior  and 
exterior  of  the  structure(s)  landscaping, 
driveways,  walks,  and  other  site 
development  in  order  to  have  a 
desirable  property.  Exceptions  to  this 
policy  are  authorized  only  when  a 
prospective  buyer  has  indicated  a 
willingness  to  buy  "as  is"  and  make 
needed  repairs  with  his/her  own 
resources  or  with  a  subsequent  loan 
made  simultaneously  with  the  credit 
sale,  or  when  the  property  is  likely  to  be 
vandalized  before  it  can  be  sold. 
Unsuitable  property  which  does  not 
meet  the  "decent  safe,  and  sanitary" 
(DSS)  standards  ouUined  in  S  1955.103  of 
Subpart  C  of  Part  1955  of  this  chapter 
will  be  repaired  to  meet  those  standards 
when  economically  feasible;  otherwise, 
the  restrictions  on  occupancy  as  set 
fordi  in  §  1955.116  of  Subpart  C  of  Part 
1955  of  this  chapter  will  apply.  To  be 
economically  feasible,  repairs  should 
increase  the  expected  "as  is"  sale  price 
by  at  least  the  cost  of  the  repairs. 
.  (2)  MFH.  MFH  property  should  be 
evaluated  to  determine  if  repairs  are 
necessary  or  if  a  prospective  buyer  may 
wish  to  rehabilitate  the  property  after 
purchasing  it  in  an  "as  is"  condition. 
Property  which  does  not  meet  the  DSS 
standards  ouUined  in  S  1955.103(f)  of 
Subpart  C  of  Part  1955  of  this  chapter  is 
subject  to  the  occupancy  restrictions  set 
forth  in  §  1955.116  of  Subpart  C  of  Part 
1955  of  this  chapter. 

(3)  Farm  property.  Only  the  farm 
service  buildings  and  facilities  typically 
essential  for  the  type  of  farming  in  the 
area  will  be  repaired,  renovated,  and/or 
improved  as  necessary  to  place  the  farm 
in  marketable  condition.  Conservation 
of  soil,  water  and  forest  resources  will 
be  considered  and  actions  will  be  taken 
to  correct  severe  problems  upon  advice 


of  the  Soil  Conservation  Service  (SCS), 
through  the  development  of 
conservation  practices  for  the  farm 
property.  The  County  Supervisor  will 
request  that  the  SCS  identify  the 
location  of  any  highly  erodible  land  and 
recommend  specific  conservation 
practices  to  control  erosion.  The  County 
Supervisor  will  carry  out  those 
conservation  practices  that  are  essential 
to  preserve  and  protect  the  property  and 
to  place  it  in  marketable  condition.  Any 
differences  between  FmHA  and  SCS 
regarding  the  need  for  a  certain  practice 
will  be  resolved  in  the  manner  indicated 
in  §  1955.137(c)(2)  of  Subpart  C  of  tiiis 
part.  Recommendations  will  also  be 
requested  from  the  U.S.  Fish  and 
Wildlife  Service  regarding  fish  and 
wildlife  conservation  measures.  See 
Exhibit  A  of  FmHA  Instruction  2000-LL 
(available  in  any  FmHA  office)  for 
further  information.  . 

(4)  Property  other  than  housing  and 
farms.  Each  property  will  be  evaluated 
individually  to  determine  whether 
repairs  should  be  made  or  the  property 
offered  for  sale  "as  is."  The  State 
Director  will  obtain  advice  from  the 
appropriate  division  in  the  National 
Office  as  necessary  in  making  these 
determinations. 

(b)  Program  authority.  (1)  The  County 
Supervisor  and  District  Director  have 
program  authority  to  approve 
expenditures  for  securing,  maintaiiung, 
and  repairing  inventory  properties  in  an 
aggregate  amount  not  to  exceed  $15,000 
per  property.  If  expenditures  in  excess 
of  $15,000  per  property  are  necessary 
and  are  economically  feasible,  the 
servicing  official  may  request  additional 
program  authority  from  the  State 
Director,  ouUining  the  purpo8e(s)  for 
which  the  additional  monies  will  be 
spent. 

(2)  The  State  Director  or  any  member 
of  the  State  Office  staff  duly  designated 
by  the  State  Director,  has  unlimited 
program  authority  to  approve 
expenditures  in  coimection  with 
inventory  property. 

(c)  Contracting  authority.  All 
contracts  for  securing,  maintaining,  and 
repairing  inventory  property  will  be 
handled  in  compliance  with  FmHA 
Instruction  2024-A  (available  in  any 
FmHA  office),  subject  to  the  limitations 
assigned  to  each  position  in  FmHA 
Instruction  2024-A  (available  in  any 
FmHA  office).  Costs  incurred  under  this 
section  will  be  charged  to  the  inventory 
account  as  nonrecoverable  costs. 

§  1955.65    Managenwnt  of  Invantory  and/ 
or  custodial  nai  proparty. 

(a)  Authority — (1)  County  Supervisor. 
The  County  Supervisor,  with  the 
assistance  of  the  District  Director  and 


State  Office  program  staff  as  necessary, 
will  select  the  management  method(s) 
used  for  property  which  secures  (or 
secured)  loans  to  individuals  as  defined 
in  this  subpart. 

(2)  State  Director.  The  State  Director 
will  select  the  management  method  to 
be  used  for  property  which  secures  (or 
secured]  loans  to  organizations  as 
defined  in  this  subpart.  The  State 
Director  shall  also  provide  guidance  and 
assistance  to  County  Supervisors  and 
District  Directors  as  necessary  to  insure 
that  property  under  their  jurisdiction  is 
effectively  managed. 

(b)  Management  methods. 
Management  methods  and  requirements 
will  vary  depending  on  such  things  as 
the  number  of  properties  involved,  their 
density  of  location,  and  market 
conditions.  Management  tools  which 
may  be  used  effectively  range  from 
contracts  to  secure  an  individutd 
property,  have  the  grass  cut  or 
winterize  a  dwelling;  a  simple 
management  contract  to  provide 
maintenance  and  other  services  on  a 
group  of  properties  (including  but  not 
limited  to  specification  writing 
inspection  of  repairs  and  yard  and 
directional  signs  and  their  installation), 
or  manage  an  MFH  project;  blanket- 
purchase  arrangement  contracts  to 
obtain  services  for  more  than  one 
property;  to  a  broad-scope  management 
contract  with  a  real  estate  broker  or 
management  agent  which  may  include 
inspection  and  specification-writing 
services,  making  simple  repairs, 
obtaining  lessees,  collecting  rents, 
coordination  with  listing  brokers  in 
marketing  the  properties,  and  effecting 
eviction  of  tenants  when  necessary.  A 
contractor  may  handle  evictions  only 
where  State  laws  permit  the  contractor 
to  do  so  in  his/her  own  name;  a 
contractor  may  not  pursue  eviction  in 
the  name  of  the  Government  (FmHA). 
Custodial  property  may  be  managed  in 
the  same  manner  as  inventory  property 
except  that  it  may  be  leased  only  if  it  is 
habitable  without  repairs  in  excess  of 
those  authorized  in  §  1955.55(c)  of  this 
subpart.  Farm  or  organization  property, 
such  as  rental  housing  and  community 
facilities,  may  be  operated  under  a 
management  contract  if  the  State 
Director  has  determined  it  is  appropriate 
to  have  the  property  in  operation.  In  any 
case,  the  primary  consideration  in 
selecting  the  method  of  management  to 
be  used  is  to  protect  the  Government's 
interest.  If  property  to  be  operated  or 
leased  under  a  management  contract  is 
located  in  an  area  identified  by  the 
Federal  Insurance  Administration  as  a 
special  flood  or  mudslide  hazard  area, 
lessees  or  tenants  must  be  notified  to 
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that  effect  in  accordance  with 
§  1955.66(e}  of  this  subpart  A 
management  contract  which  covers 
property  in  such  a  hazard  area  may 
provide  for  the  contractor  to  issue  the 
required  notices  ; 

(c)  Obtaining  services  for  \ 

management  and/or  operation  of 
properties.  Services  for  management, 
repair,  and/or  operation  of  properties 
will  be  obtained  by  contract  in 
accordance  with  FmHA  Instruction 
2024-A  (available  in  any  FmHA  ofRce). 

(1)  Management  contracts. 
Management  contracts  are  flexible 
instruments  which  may  be  tailored  to 
meet  the  specific  needs  of  almost  any 
situation  involving  custodial  or 
inventory  property.  This  type  of  contract 
may  be  used  to  manage  and  maintain 
SFH  properties,  farms,  and  any  other 
type  of  facility  for  which  FmHA  is 
responsible.  Organization-type 
properties  will  be  seou^d,  maintained, 
repaired,  and  operated  if  authorized,  in 
accordance  with  a  management  plan 
prepared  by  the  District  Director  and 
approved  by  the  State  Director  if  the 
amount  of  total  debt  does  not  exceed 
the  State  Director's  loan  approval 
authority,  or  by  the  Administrator.  For 
MFH,  this  plan  should  follow  the 
guidance  provided  by  Subpart  C  of  Part 
1930  of  this  chapter.  An  audit  of  the 
borrower's  records  may  be  required  if 
recent  financial  information  is  not 
available.  For  MFH  projects,  tenant 
occupancy  and  selection  will  be  in 
accordance  with  the  occupancy 
standards  set  forth  in  Subpart  C  of  Part 
1930  of  this  chapter.  Tenants  «vill  be 
required  to  sign  a  written  lease  if  one 
does  not  exist  when  the  property  is 
acquired  or  taken  into  custody.  If  a 
contract  involves  management  of  an 
MFH  project  with  5  or  more  units,  or  5  or 
more  single-family  dwellings  located  in 
the  same  subdivision,  the  contractor 
must  furnish  Form  HUD  935.2 
"Affirmative  Fair  Housing  Maiiceting 
Plan,"  subject  to  FmHA's  approval. 
Contracts  for  management  of  farm 
inventory  property  will  be  offered  on  a 
competitive  bid  basis,  giving  preference 
to  perscms  who  Uve  in,  and  own  and 
operate  qualified  small  businesses  in  the 
area  where  the  property  is  located  in 
accordance  with  the  provisions  in 
Exhibit  I,  paragraph  D  C,  "Procurement 
Preference  Program."  of  FmHA 
Instruction  2024-A  (available  in  any 
FmHA  office).  j 

(2)  Authority  to  enter  into  ' 
management  contracts,  (i)  The  County 
Supervisor  may  enter  into  a 
management  contract  for  basic  services 
involving  farms  or  not  more  than  25 
single-family  dwellings:  however,  the 


aggregate  amount  paid  under  a  contract 
may  not  exceed  the  contracting 
authority  limitation  for  County 
Supervisors  outlined  in  FmHA 
Instruction  2024-A  (available  in  any 
FmHA  office). 

(ii)  A  District  Director  may  enter  into 
a  management  contract  for  basic 
maintenance  and  management  services 
for  an  MFH  project  within  the 
contracting  authority  outlined  in  FmHA 
Instruction  2024-A  (available  in  any 
FmHA  office).  The  aggregate  amount  of 
any  contract  may  not  exceed  that 
contracting  authority. 

(iii)  A  CO  in  the  State  Office  may 
enter  into  a  management  contract  for 
basic  services  involving  more  than  25 
single-family  dwellings,  a  more  complex 
management  contract  for  SFH  property, 
or  an  appropriate  contract  for 
management  or  operation  of  farm  or 
organization-type  property.  The 
aggregate  amount  paid  under  a  contract 
may  not  exceed  the  contracting 
authority  limitation  for  State  OfHce  staff 
outlined  in  FmHA  Instruction  2024-A 
(available  in  any  FmHA  office). 

(iv)  If  a  proposed  management 
contract  will  exceed  the  contracting 
authority  for  State  Office  staff  %vithin  a 
short  time,  a  request  for  contract  action 
will  be  forwarded  to  the  Administrator, 
to  the  attention  of  the  appropriate 
program  division. 

(3)  Specification  of  services.  All 
management  contracts  will  provide  for 
termination  by  either  the  contractor  or 
the  Government  upon  30  days  written 
notice.  Contracts  providing  for 
management  of  multiple  properties  will 
also  provide  for  properties  to  be  added 
or  removed  from  the  contractor's 
assignment  whenever  necessary,  such 
as  when  a  property  is  acquired  or  taken 
into  custody  during  the  period  of  a 
contract  or  when  a  property  is  sold  from 
inventory.  U  a  contractor  prepares 
repair  specifications  that  contractor  will 
be  excluded  from  the  solicitation  for 
making  the  repairs  to  avoid  a  conflict  of 
interest  If  a  management  contract  calls 
for  specification  writing  services,  a 
clause  must  be  inserted  in  the  contract 
prohibiting  the  preparor  or  his/her 
associates  from  doing  the  repair  work. 
Examples  of  both  basic  and  more 
complex  management  contracts  are 
included  in  Exhibit  A  to  FmHA 
Instruction  2024-A  (available  in  any 
FmHA  office). 

(4)  Costs.  Costs  incurred  in 
management  ot  property  will  be  paid 
according  to  FmHA  Instruction  2024-P 
(available  in  any  FmHA  office)  by 
completion  of  Form  FmHA  120-10  or  SF- 
1034  and  submission  of  Form  FmHA 
2024-1  prepared  and  distributed 


according  to  the  FMIs.  For  management 
of  custodial  property,  costs  will  be 
charged  to  the  borrower's  account  as 
recoverable;  and  for  management  of 
inventory  property,  costs  will  be 
charged  to  the  inventory  account  as 
nonrecoverable.  Except  for  management 
fees,  costs  of  managing  MFH  inventory 
property  when  tenants  are  still  in 
residence  will  be  paid  to  the  extent 
possible  with  rental  income. 
Management  fees  will  be  paid  to  the 
manager  in  accordance  with  FmHA 
Instruction  2024-A  (available  in  any 
FmHA  office). 

(d)  Additional  management  services. 
Additional  types  of  management 
services  and  supplies  for  which  the 
State  Director  may  authorize  acquisition 
include:  Appraisal  services  (except  for 
MFH),  security  services,  newspaper 
copy  preparation  services,  market  data 
and  comparable  list  acquisition,  and  tax 
data  acquisition.  If  the  State  Director 
believes  there  is  a  need  to  acquire  other 
services  not  listed  in  this  paragraph  or 
authorized  elsewhere  in  this  subpart,  the 
State  Director  should  make  a  written 
request  to  the  Assistant  Administrator 
(appropriate  program)  for  consideration 
and/or  authorization. 

S  1955M    L*aM  of  r*ai  property. 

When  inventory  real  property,  other 
than  MFH  properties,  cannot  be  sold 
promptly,  or  when  custodial  property  is 
subject  to  lengthy  liquidation 
proceedings,  leasing  may  be  used  as  a 
management  tool  when  it  is  clearly  in 
the  best  interest  of  the  Government 
Leasing  will  not  be  used  as  a  means  of 
deferring  other  actions  which  should  be 
taken,  such  as  liquidation  of  loans  in 
abandonment  cases  or  repair  and  sale  of 
inventory  property.  Leases  will  provide 
for  cancellation  by  the  lessee  or  FmHA 
on  30-day  written  notice  unless  Special 
Stipulations  in  an  individual  lease  for 
good  reason  provide  otherwise.  If 
extensive  repairs  are  needed  to  render  a 
custodial  property  suitable  for 
occupancy,  this  will  preclude  its  being 
leased  since  repairs  must  be  limited  to 
those  essential  to  prevent  farther 
deterioration  of  the  security  in 
accordance  with  §  1955.55(c)  of  this 
subpart. 

(a)  Authority  to  approve  lease  of 
property — (1)  Custodial  property. 
Custodial  property  may  be  leased 
pending  foreclosure  with  the  servicing 
official  approving  the  lease  on  behalf  of 
FmHA. 

(2)  Inventory  property— {i)  SFH.  The 
County  Supervisor  may  approve  the 
lease  of  single-family  dwellings. 

(ii)  MFH.  MFH  projects  will  generally 
not  be  leased,  although  indiv'dual  living 


units  may  be  leased  under  a 
management  agreement.  After  the 
property  is  placed  under  a  management 
contract,  the  contractor  will  be 
responsible  for  leasing  the  individual 
units  in  accordance  with  Subpart  C  of 
Part  1930  of  this  chapter.  In  cases  where 
an  acceptable  management  contract 
cannot  be  obtained,  the  District  Director 
may  execute  individual  leases. 

(iii)  Farm  property.  (A)  Any  property 
which  secures  an  insured  loan  made 
under  the  CONACT  and  which  contains 
a  dwelling  (whether  located  on  or  off  the 
farm)  that  is  possessed,  and  occupied  as 
a  principal  residence  by  a  prior  owner 
who  was  personally  liable  for  a  Farmer 
Program  loan  must  first  be  considered 
for  dwelling  retention  under  Exhibit  I  of 
Subpart  S  of  Part  1951  of  this  chapter 
and  Exhibit  J  of  Subpart  S  of  Part  1951  of 
this  chapter  for  leaseback/buyback. 

(B)  The  County  Supervisor  may 
approve  the  lease  of  farm  property  when 
a  feasible  plan  of  operation  can  be 
developed  in  accordance  with  §  1924.57 
of  Subpart  B  of  Part  1924  of  this  chapter. 

(C)  When  a  lease  with  an  option  to 
purchase  is  signed,  the  lessee  should  be 
told  that  FmHA  cannot  make  a 
committment  to  finance  the  purchase  of 
the  property  in  the  future.  Except  for 
leases  with  an  option  to  purchase, 
special  stipulations  will  be  made  a  part 
of  farm  leases  to  provide  that  the 
Government  may  terminate  the  lease  in 
order  to  sell  the  farm,  but  in  that  event 
the  lessee  will  retain  the  right  to  harvest 
growing  crops  and  rental  payipent  will 
be  prorated  between  the  Government 
and  the  purchaser  of  the  property. 

(D)  The  County  Supervisor  shall 
report  all  leases  of  farms  to  the  local 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  office  and 
all  subsequent  changes  in  leases  or  sale 
of  the  property. 

(E)  Leases  for  ntineral  exploration 
and/or  development  will  be  on  a  form 
approved  by  OGC.  In  approval  of  a 
lease  for  mineral  purposes, 
consideration  will  be  given  to  impact  on 
the  environment  preservation  of  land 
for  agricultural  purposes  as  required  by 
Subpart  G  of  Part  1940  of  this  chapter,  as 
well  as  effect  on  sale  of  the  property. 

(F)  Chattel  property  will  not  normally 
be  leased  unless  it  is  attached  to  the  real 
estate  as  a  fixture  or  would  normally 
pass  with  the  land. 

(G)  The  property  may  not  be  used  for 
any  piupose  that  will  contribute  to 
excessive  erosion  of  highly  erodible 
land  or  to  the  conversion  of  wetlands  to 
produce  an  agricultural  commodity,  as 
further  explained  in  Exhibit  M  of 
Subpart  G  of  Part  1940  of  this  chapter. 
All  prospective  lessees  will  be  notified 
in  writiiig  of  the  presence  of  highly 


erodible  land,  converted  wetlands  and 
wetlands  on  inventory  property.  This 
notification  will  enclose  a  copy  of  Form 
SCS-CPA-26.  "Highly  Erodible  Und 
and  Wetland  Conservation 
Determination,"  which  identifies 
whether  the  property  contains  wetland 
or  converted  wetland  or  highly  erodible 
land.  The  notification  will  also  state  that 
the  lease  will  contain  a  restriction  on 
the  use  of  such  property  and  that 
FmHA's  compliance  requirements  for 
wetlands,  converted  wetlands,  and 
highly  erodible  land  are  contained  in 
Exhibit  M  of  Subpart  G  of  Part  1940  of 
this  chapter.  If  converted  wetlands  are 
present,  the  notification  will  also  state 
that  FmHA  will  not  lease  converted 
wetlands  for  the  purpose  of  producing 
an  agricultural  conunodity.  Additionally, 
a  copy  of  Form  SCS-CPA-26  will  be 
attached  to  the  lease  and  the  lease  will 
contain  a  special  stipulation  as  provided 
on  the  FMI  to  Form  FmHA  1955-20, 
"Lease  of  Real  Property,"  prohibiting  the 
use  of  the  property  as  specified  above, 
(iv)  Organization  property  other  than 
MFH.  Only  the  State  Director,  with  the 
advice  of  appropriate  National  Office 
staff,  may  approve  the  lease  of 
organization  property  other  than  MFH, 
such  as  community  facilities,  recreation 
projects,  and  businesses.  Lease  of 
utilities  may  require  approval  by  State 
regulatory  agencies.  OGC  assistance 
will  be  requested  in  preparation  of  the 
lease  for  property  in  this  category. 

(b)  Selection  of  lessees  for  other  than 
farm  property.  When  the  property  to  be 
leased  is  residential,  a  special  effort  will 
be  made  to  reach  prospective  lessees 
who  might  not  otherwise  apply  because 
of  existing  community  patterns.  A  lessee 
will  be  selected  considering  the 
potential  as  an  eligible  applicant  for 
purchase  of  the  property  (if  property  is 
suitable  for  program  purposes)  and 
ability  to  preserve  the  property.  The 
leasing  official  may  require  verification 
of  income  and/or  a  credit  report  (to  be 
paid  for  by  the  prospective  lessee)  as 
he/she  deems  necessary  to  assure 
payment  ability  and  creditworthiness  of 
the  prospective  lessee. 

(c)  Selection  of  lessees  for  farm 
property — (1)  Farm  Plans.  All 
prospective  lessees  will  be  required  to 
submit  a  farm  plan  for  the  upcoming 
crop  year  and  to  submit  evidence  of 
their  income.  The  County  Supervisor 
must  determine  that  the  prospective 
lessee  has  the  financial  resources  and 
farm  management  skills  and  experience 
that  are  sufficient  to  assure  a  reasonable 
prospect  that  the  terms  of  the  lease  can 
be  fidfilled.  The  County  Supervisor  may 
require  verification  of  income  and/or  a 
credit  report  (to  be  paid  for  by  the 
prospective  lessee). 


(2)  Racial  and  ethnic  consideration.  In 
accordance  with  the  policies  set  forth  in 
Exhibit  B  of  Subpart  A  of  Part  1943  of 
this  chapter,  the  approval  official  will 
make  a  special  effort  to  insure  that  those 
prospective  lessees  are  reached  in  the 
marketing  area  who  traditionally  would 
not  be  expected  to  lease  FmHA  farm 
inventory  properties  or  apply  for  farm 
ownership  loan  assistance  because  of 
existing  racial  or  ethnic  prejudice. 
Emphasis  will  be  placed  on  providing 
technical  assistance  to  such  socially 
disadvantaged  individuals  in 
accordance  with  the  applicable  sections 
of  Subpart  A  of  Part  1910  of  this  chapter. 

(3)  Rights  of  previous  owner  and 
notification.  For  leaseback/buyback 
rights  of  former  borrower/owners,  refer 
to  Exhibit  J  of  Subpart  S  of  Part  1951  of 
this  chapter.  Grazing  association  loans 
are  considered  loans  to  an  organization 
as  defined  in  S  1955.53  of  this  subpart, 
and  therefore  are  not  subject  to  the 
leaseback/buyback  and  dwelling 
retention  provisions  of  Exhibits  I  and ) 
of  Subpart  S  of  Part  1951  of  this  chapter. 

(d)  Property  securing  Farmer  Program 
loans  located  within  an  Indian 
Reservation.  (1)  If  real  property  securing 
a  Farmer  Program  loan  is  located  within 
an  Indian  Reservation  and  the  owner  or 
former  owner  is  a  member  of  such 
Indian  tribe,  then  the  tribe  or  such 
member-owner  will  be  offered 
leaseback/buyback  rights  pursuant  to 
Paragraph  II,  III  A.  and  IV  through  VII  of 
Exhibit )  to  Subpart  S  of  Part  1951  of  this 
chapter.  If  the  former  owner  is  a 
member  of  the  tribe  and  does  not  want 
to  exercise  leaseback/buyback  rights, 
the  spouse  and  children  of  the  former 
member-owner  will  be  offered 
leaseback/buyback  rights  pursuant  to 
Paragraph  III  B  of  Exhibit )  to  Subpart  S 
of  Part  1951  of  this  chapter. 

(2)  If  neither  the  tribe  nor  the  former 
member-owner  nor  such  member- 
owner's  spouse  or  children  exercise 
leaseback/buyback  rights  within  the 
applicable  time  limits,  then  the  County 
Supervisor  shall,  within  90  days  after 
the  expiration  of  the  leaseback/buyback 
rights  of  the  tribe,  tribe  member-owner, 
and  the  spouse  and  children  of  the  tribe 
member-owner  in  paragraph  (d)(1)  of 
this  section,  advise  the  tribe  by  letter, 
similar  to  Exhibit  B  of  this  subpart  of 
additional  leaseback/buyback  priority 
rights  as  follows  (unless  the  tribe  shall 
have  established  a  different  priority 
order  for  these  additional  leaseback/ 
buyback  rights): 

(i)  To  an  Indian  member  of  the  Indian 
tribe  that  has  jurisdiction  over  the 
reservation  within  which  the  real 
property  is  located: 

(ii)  To  an  Indian  corporate  entity; 
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(iii)  To  the  Indian  I 

(3)  If  the  real  prapei^  i 
paragraph  (iM(l)  of  this  section  is  not 
purchased  or  leased  pmsuant  to 
paragraphs  fdJH)  or  (d]fZ)  of  this  section 
and  the  Indiaa  tribe  having  jurisdiction 
over  the  reseneteua  is  nnable  to 
purchase  or  lease  tike  real  property,  the 
State  Diractar  sImH  transfer  the  property 
to  the  Secretsiry  of  the  Interior.  This 
determiaatian  will  be  made  after  an 
evaluation  of  tke  tribe's  financial 
information.  Adverse  decisions  will  be 
appealable  pTsaafrt  to  Sabpart  B  of  Part 
1900 of  this  rheiitii. Pioperties  witfasn a 
reservatioa  iuiMulj  owned  by  boq- 
tribal  membeis  wiQ  be  treated  as  regular 
suitable  or  oasaitable  inventory 
property  that  is  not  located  on  an  Indian 
Reservation  and  disposed  of  pursuant  to 
this  subpart  and  Subpart  C  of  this  part. 

(e)  Lease  amount.  Inventory  property 
will  be  leased  for  an  amount  equal  to 
that  for  whicfc  similar  properties  in  the 
area  are  being  leased  or  rented  (market 
rent).  In  no  case  will  inventory  property 
be  leased  for  a  token  amount.  1 

(1)  Farm  property.  The  County  | 
Supervisor  will  make  a  survey  of  lease 
amounts  of  farms  in  the  immediate  area 
with  similar  soils,  capabilities,  and 
income  potential  to  arrive  at  a  market 
rent  amount.  While  cash  rent  is 
preferred,  lease  of  a  farm  on  a  crop- 
share  basis  may  be  approved  if  this  is 
the  customary  method  in  the  area.  If  the 
lease  amount  is  to  be  a  share  of  the 
crop,  this  must  be  outlined  in  detail  in 
Special  Stipulations  into  the  lease  in 
accordance  with  the  FMI  for  Form 
FmHA  1955-2a  "Lease  of  Real 
Property."  The  lessee  will  in  these  cases 
market  the  crop(s),  provide  FmHA  with 
documented  evidence  of  crop  income, 
and  pay  the  pro  rata  share  of  the  income 
to  FmHA.  The  leasing  official  is 
responsible  for  seeing  that  crops  are 
properly  accounted  for  and  coUecting 
the  lease  money. 

(2)  SFH property.  If  the  lessee  is  a 
potential  eligible  applicant  for  a  loan  to 
purchase  the  house,  the  lease  amount 
may  be  set  at  an  amount  approximating 
the  monthly  loan  payment  if  a  loan  were 
made  (reflecting  interest  credits,  if  any) 
calculated  on  the  basis  of  price  of  the 
house  and  income  of  the  lessee,  plus  Via 
of  the  estimated  real  estate  taxes, 
property  insurance,  and  maintenance 
which  would  be  payable  by  a 
homeowner. 

(3)  Property  other  than  farm  or  SFH. 
Any  inventory  property  other  than  a 
farm  or  single-family  dwelling  will 
generally  be  leased  for  market  rent  for 
that  type  property  in  the  area.  However, 
such  property  may  be  leased  for  less 
than  market  rent  with  prior  approval  of 
the  Administrator. 


(f)  Property  in  flood  or  mudslide 
hazard  area.  Inventory  property  located 
in  an  area  identined  by  the  Federal 
Insuiance  Administration  as  special 
flood  or  mudsMde  hazard  areas  will  not 
be  leased  or  operated  mder  a 
managemeiit  contract  without  prior 
written  notice  of  the  hazard  to  the 
prospective  lessee  or  tenant.  If  property 
is  leased  by  FmHA  the  servicing  official 
will  provide  the  notice,  and  if  property  is 
leased  under  a  management  contract 
the  contractor  must  provide  the  notice  in 
compliance  with  a  provision  to  that 
effect  included  in  the  contract  The 
notice  must  be  in  writing,  signed  by  the 
serricing  official  or  the  contractor,  and 
delivered  to  the  prospective  lessee  or 
tenant  at  least  one  day  before  the  lease 
is  signed.  A  copy  of  the  notice  will  be 
attached  to  the  original  and  each  copy 
of  the  lease. 

(g)  Highly  eradible  land.  Leases  of 
farm  inventory  property  land  that  is 
"highly  erodible  land"  as  determined  by 
the  SCS  must  contain,  as  requirements 
of  the  leases,  conservation  practices 
specified  by  the  SCS  and  approved  by 
the  FmHA  for  Preservation  Loan 
Programs,  refer  to  Exhibit  A  of  Subpart 
S  of  Part  1951  of  this  chapter. 

(h)  Lease  of  farm  property  with  option 
to  purchase.  Except  for  property  that 
was  pledged  to  secwe  a  loan  to  an 
organization,  a  lessee  may  be  given  the 
option  to  purchase  farm  property.  Terms 
of  the  option  will  be  set  forth  as  part  of 
the  lease  as  a  special  stipulation  in 
accordance  with  the  FMI  for  Form 
FmHA  1955-20.  The  purchase  price 
(option  price)  will  be  the  market  value, 
as  of  the  date  the  option  is  exercised,  of 
the  farm  as  set  forth  in  Subpart  A  of  Part 
1809  of  this  chapter  (FmHA  Instruction 
422.1)  and  supported  by  a  current 
appraisal  on  Form  FmHA  422-1. 
"Appraisal  Report-Farm  Tract."  A  lease 
with  option  to  purchase  farm  property 
will  normally  not  exceed  1  year,  but 
may  in  justifiable  cases  be  for  a  period 
not  longer  than  3  years.  The  lease 
payments  will  not  be  applied  toward  the 
purchase  price.  Indian  tribes  or  tribal 
corporations  which  utiHze  the  Indian 
Land  Acquisition  program  will  be 
allowed  to  purchase  the  property  for  its 
market  value  less  the  contributory  value 
of  the  buildings,  in  accordance  with 
Subpart  F  of  Part  1942  of  this  chapter. 
For  Preservation  Loan  Programs,  refer  to 
Exhibit  A  of  Subpart  S  of  Part  1951  of 
this  chapter.  Denials  of  appHcations  for 
or  disputes  over  terms  and  conditions  of 
a  lease  are  appealable,  pursuant  to 
Subpart  B  of  Part  1900  of  this  chapter. 

(i)  Advertising  farm  property  for 
lease.  Advertisement  is  not  reqtiired 
when  an  existing  lease  will  be  renewed 
or  renegotiated  with  the  present  lessee 


or  when  the  property  is  being  oRiered 
pursuant  to  leasieback/buyback. 
Otherwise,  to  assure  fair  and  equitable 
treatment  to  all  interested  parties,  public 
notice  will  be  given  of  the  availability  of 
each  inventory  property  for  lease.  Public 
notice  means,  as  a  minimum, 
advertisement  in  a  newspaper  or 
periodical  that  has  a  major  circulation  in 
the  area  w^re  the  inventory  property  is 
located.  The  pubUc  notice  shaB  include 
as  a  minimum: 

(1)  AR  of  the  applicable  qualifications, 
terms,  conditions,  restrictions,  and 
stipulations  associated  with  the  lease, 
and  how  and  when  a  lessee  will  be 
sdected; 

(2)  A  description  of  the  property 
including  its  location  and  the  presence 
of  any  natural  hazards  such  as 
ftoodptains,  wedands  and  special 
mudshde  hazard  areas; 

(3)  The  closing  date  and  time  for 
receiving  written  offers  to  lease; 

(4)  The  terms  of  the  lease; 

(5)  A  statement  that  the  Government 
reserves  the  right  to  reject  all  offers  to 
lease; 

(6)  A  statement  that  the  property  will 
be  leased  without  regard  to  race,  color, 
religion,  sex,  age,  national  origin  or 
marital  status. 

(j)  Costs.  The  costs  of  repairs  to 
leased  property  wiU  be  paid  by  the 
Government.  However,  the  Government 
will  not  pay  costs  of  utilities  or  any 
other  costs  of  operation  of  the  property 
by  the  lessee.  Repairs  will  be  obtained 
pursuant  to  FmHA  Instruction  2024-A 
(available  in  any  FmHA  office). 
Expenditures  on  custodial  property  as 
limited  in  §  1955.55(c)(2)  of  this  subpart 
will  be  charged  to  the  borrower's 
account  as  recoverable  costs;  and  on 
inventory  property,  they  will  be  charged 
to  the  inventory  account  as 
nonrecoverable  costs. 

(k)  Security  deposit.  A  security 
deposit  in  at  least  the  amount  of  one 
month's  rent  will  be  required  from  all 
lessees  of  SFH  properties.  The  security 
deposit  for  farm  property  should  be 
determined  by  considering  only  Ae 
improvements  or  facilities  which  might 
be  subject  to  misuse  or  abuse  during  the 
term  of  the  lease.  For  all  other  types  of 
property,  the  leasing  official  may 
determine  whether  or  not  a  security 
deposit  will  be  required  and  the  amount 
of  the  deposit  with  advice  from  the  State 
Office  staff  if  requested.  Security 
deposits  will  be  remitted  according  to 
FmHA  Instruction  1951-B  (available  in 
any  FmHA  office)  and  held  by  the 
Finance  Office  until  the  leasing  official 
determines  to  return  or  otherwise  to 
dispose  of  the  security  deposit.  The 
Finance  Office  Property  Accounting  Unit 
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will  be  requested  by  memorandum  to 
return  the  deposit  to  tfie  servicing  office 
for  delivery  to  the  lessee;  or,  if  the 
deposit  is  to  be  retained  by  VmHA,  to 
apply  it  to  the  borrower's  account  [for 
custodial  property)  or  to  the  inventory 
account  as  am>ropriate.  For  MFH 
projects,  either  die  security  deposit 
policy  may  be  suspended  or  die  deposits 
will  be  hancfled  as  follows: 

(1)  Form  FtaiHA  1944-9,  '^B}tq)Ie 
Housing  Certificaliun  and  Payment 
Transmittal,'*  prepared  atxoidiiig  to  the 
FMI  must  be  forwarded  to  the  FLnance 
Office  for  every  tenant  from  whom  a 
deposit  is  required.  A  notation  will  be 
entered  under  the  tenant's  name  that  it 
is  a  security  deposit  for  inventory 

property.  Advice  No. ,  formerly 

owned  by . 

(2)  If  security  deposits  are  no  longer  to 
be  required  and  there  are  outstanding 
deposits  wdiich  should  be  refunded, 
requests  wiltbe  kancfled  as  diey  would 
have  been  prior  to  acquisition  of  the 
property. 

(I)  Leiase  form.  Form  FmHA  1966-20, 
prepared  according  to  the  FMI,  or  other 
form  approved  by  OGC,  will  be  used  by 
FmHA  to  lease  property.  The  lease  wiD 
be  prepared,  execated,  and  distributed 
'according  to  die  FMI  depending  on 
whether  it  is  custodial  or  inventory 
property.  On  receipt  of  a  lease  of 
inventory  pn^terty,  the  Pinwice  Office 
will  establish  a  lease  account  in  the 
lessee's  name. 

(m)  Lease  income.  Lease  proceeds  will 
be  remitted  according  to  FmHA 
^Instruction  19S1-B  (available  in  any 
FmHA  office). 

(1)  Custodial  property.  The  proceeds 
from  lease  of  custodial  property  will  be 
apidied  to  the  borrower's  account  as  an 
extra  payment  unless  foreclosure 
proceedings  require  that  such  payments 
be  held  in  suspense.  OGC  will  be 
consulted  as  to  the  proqedure  to  be 
followed  in  each  State  and  instniotions 
will  be  given  in  a  State  Supplement 

[2i  btrentory  fuvperty.  The  proceeds 
fixjm  lease  of  inventory  property  will  be 
appbed  to  the  lease  accouat 

(n)  Termination  of  lease  ofritventory 
property.  When  a  lease  is  terminated,  or 
when  the  property  is  sold  before 
expiration  of  the  tern  sbown  oo  the 
lease  submitted  te  the  Finance  Office, 
the  servicing  official  will  notify  the 
Finance  Office,  of  Ike  termination  and 
the  effective  date  of  tenninatian 
according  to  ttie  FMI  for  Fona  FsiHA 
1955-2a 

(o)  Except  for  properfy  covered  by 
paragraph  (d)  of  this  section,  mice  al) 
rights  onder  leesebeckAbeyback  (see 
E^dnbft  T  of  Subpart  S  of  Part  1951  of  this 
chapter)  have  expired,  the  property  may 
be  leased  in  accordance  with  die 


provisions  of  this  subpart  or  ttllA  m 
accordance  with  the  provisions  of 
Subpart  C  of  ttis  part 

S19S&S7    PaymantofMan*. 

(a)  If  teal  estate  was  acquired  subject 
to  a  liea,  the  servicing  (^dal  may 
aatborize  payment  of  iDstaUaients  that 
may  include  escrow  payments  to  the 
prior  lienholder  for  taxes,  if  the  property 
is  taxable.  Payment  will  be  made 
according  to  FmHA  Instruction  2024-P 
(available  in  any  FmHA  office)  by 
preparation  of  SP-1034  and  submission 
of  Form  FmHA  2024-1  prepared  and 
distributed  according  to  the  FMIs.  The 
payment  will  be  charged  to  the 
inventory  account  as  a  nonrecoverable 
cost.  If  it  is  later  determined  that 
continuing  to  make  payments  on  prior 
liens  is  no  longer  in  the  best  interests  of 
the  Government  for  reasons  such  as.  but 
not  limited  to,  declining  property  values 
or  uninsured  property  losses,  the  State 
Director  may: 

(1)  Convey  the  property  to  the  prior 
lienholder  if  the  lienholder  will  agree  to 
accept  the  conveyance  in  full 
satisJFaction  of  the  prior  hen;  or 

(2)  Discontinue  payments  to  the 
lienholder,  and  allow  the  lien  to  be 
foreclosed. 

(b)  If  the  State  Director  determines 
that  paying  a  lien  in  fiill  would  be  in  the 
best  interest  of  the  Government  he/she 
will  obtain  the  advice  of  OGC  with 
respect  to  the  procedures  for  paying  the 
lien  in  full  and  having  the  mortgage 
released  or  assigned  to  the  Government 
The  County  Supervisor  or  District 
Director  will  obtain  from  the  Jienholda 
a  statement  of  the  amount  owed  and 
process  SF-1034  and  Form  FmHA  2024-1 
to  request  payment  to  the  lienholder 
which  will  be  charged  to  the  inventory 
account  as  a  nonrecoverable  cost 


y  isaouw   Ps^^aeRfOfi 

Property  acquired  by  FtaiHA  is  subject 
to  taxation  by  State  and  local  political 
jurisdictions  in  the  same  manner  and  to 
the  same  extent  as  other  property  of  ttte 
same  kind,  unless  State  law  specifically 
exen^ts  property  owned  by  the 
Government  from  taxation.  Where 
jurisdictions  change  their  law  or  codes 
to  begin  taxing  Government-owned 
property,  only  taxes  accruing  after  die 
effective  date  of  the  change  may  be 
paid.  A  State  Supplement  may  be  issued 
with  the  advice  of  OGC  to  cover 
individual  State  laws.  The  servicing 
official  shall  notify  the  appropriate 
taxing  authorityCies)  m  writing  when 
title  to  real  estate  is  acquired  by  the 
Government  and  shall  advise  that 
claims  for  taxes,  if  applicable,  during  the 
Government's  ownership  should  be 
billed  to  FmHA  at  the  County  Office  or 


District  Office  address.  When  inventory 
property  is  taxable,  payment  will  be  as 
follows: 

(a)  Suitable  property.  When  property 
is  classified  as  snitabte  for  program 
purposes,  the  servicing  official  will 
prepare  SF-1034  and  submit  Form  2024- 
1  for  payment  of  taxes  when  due. 
charging  them  as  nonrecoverable  costs 
to  the  inventory  account  ff  property  was 
acquired  subject  to  a  prior  lien,  the  prior 
henholder  will  be  contacted  before 
submitting  a  voucher  to  see  if  that 
lienholder  will  pay  the  taxes. 

(b)  Stirphis  property.  When  inventory 
property  acquired  under  provisions  of 
the  CONACT  is  classified  as  surplus, 
taxes  wiD  be  paid  as  outlined  in 
paragraph  (a)  of  this  section. 

(c)  Unsuitable  housing  property. 
When  property  is  classified  as 
unsuitable  for  pro^^am  purposes  and  the 
value  is  Kmited  to  the  extent  that  taxes 
which  accrue  before  disposal  may 
exceed  the  value  of  the  property, 
payment  of  taxes  will  be  deferred  until 
the  property  is  sold  If  the  taxing 
authority  schedules  a  tax  sale  before 
FmHA  can  sell  the  pn^perty;  the  value 
will  be  wei^ied  against  the  taxes  and 
the  decision  made  whether  to  pay  the 
taxes  and  continue  sales  efforts  or  to  let 
the  property  go  for  the  delinquent  taxes. 
The  decision  made  should  be  that  which 
is  in  the  Government's  best  financial 
interest 


S1955i69 

Insurance  in  force  at  the  time  property 
is  acquired  will  not  be  cancelled; 
however,  no  additional  premimns  will 
be  paid,  except  as  follows: 

(a)  If  organization-type  property  is 
operated  by  the  Goverranent  after 
acquisition,  workman's  compensation 
coverage  will  be  obtained.  If  the 
property  is  located  in  a  flood-hazard 
area  and  operation  of  the  property 
continues,  flood  insurance  will  be 
continued  in  force.  Premiums  will  be 
paid  by  preparation  of  SF-1034  and 
submission  of  Form  PhiHA  2024-1  and 
charged  to  the  inventory  account  as  a 
nonrecoverable  cost. 

(b)  If  there  is  an  outstanding  claim  at 
the  time  of  acquisition,  it  will  be 
handled  in  accordance  writh  Sobport  A 
or  B  of  Part  1806  of  Una  chapter  (FmHA 
Instruction  42ai  or  426.2).  If  property 
was  acquired  subject  to  a  prior  Uen,  the 
servicing  official  shall  advise  the  prior 
lienholder  that  the  Govenunent  does  not 
intend  to  cany  insurance,  except  as 
provided  in  paragraph  (a)  of  this  section. 
If,  however,  the  prior  benholder's 
mortgage  requires  the  borrower  to  carry 
insurance,  FmHA  may  provide  the 
required  insurance,  if  necessary,  to 
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prevent  foreclosure  by  the  prior 
lienholder. 

§  1955.70    Impaetlon  of  property. 

The  servicing  o^cial  shall  inspelct 
property  as  necessary  to  protect  the 
Government's  interest.  Farm  property 
will  be  inspected  at  least  annually  to 
determine  if  adequate  measures  are  in 
effect  to  conserve  the  soil,  maintain  its 
fertility,  and  control  erosion.  Inspection 
will  be  made  in  connection  with  travel 
for  other  purposes,  whenever  possible, 
and  documented  in  the  inventory  file. 

{1955.71    Vindalitm  or  theft 

(a)  Reporting.  Willful  damage  to  or 
theft  of  inventory  or  custodial  property 
will  be  reported  to  local  law 
enforcement  officials  by  the  servicing 
ofGcial.  A  written  report  will  be  sent  to 
the  State  Director  with  a  copy  to  the 
Regional  Office  of  the  USDA  Office  of 
Inspector  General  (OIG). 

(b)  Other  actions.  The  servicing 
official  will  cooperate  with  local  law 
enforcement  officials  to  attempt  to 
resolve  the  incident.  This  includes 
signing  complaints  and  testifying  at 
hearings  or  trials  under  the  jurisdiction 
of  the  local  law  enforcement  system. 
Civil  actions  and  prosecution  under 
Federal  criminal  statutes  will  be 
processed  through  OGC  in  coordination 
with  OIG.  The  State  Director  after 
consulting  OGC  as  necessary,  will 
provide  advice  and  assistance  to  the 
servicing  official 

(c)  Repair  of  damage  due  to 
vandalism  or  theft  Repairs  necessary 
because  of  vandalism  or  theft  will  be 
accomplished  on  inventory  property  in 
accordance  with  S  1955.64  of  this 
subpart.  Repairs  of  damage  to  custodial 
property  will  be  limited  as  outlined  in 

S  1955.55(c]  of  this  subpart  and  obtained 
as  outlined  in  S  1955.55(d]  of  this 
subpart. 

$1955.72    UtWzatlon  of  invefrtory  housing 
pmpwry  uy  i  MMrw  einergwicy  i 

Mansgwnent  Agency  (FEMA).  I 

By  a  Memorandum  of  Understanding 
between  FmHA  and  FEMA,  inventory 
housing  property  not  under  lease  or 
sales  agreement  may  be  made  available 
to  shelter  victims  in  an  area  designated 
as  a  major  disaster  area  by  the 
President.  See  Exhibit  A  of  this  subpart 
(available  in  any  FmHA  office). 
Authority  is  hereby  delegated  to  the 
State  Director  to  implement  this 
Memorandum  of  Understanding;  and  the 
State  Director  may  redelegate  this 
authority  to  County  Supervisors  or, 
District  Directors. 


S§  1955.73  through  1955.79    [Reserved] 

S  1955.M    llanagement  of  inventory 
-chattel  property. 

Inventory  chattel  property  will  be 
disposed  of  as  soon  after  acquisition  as 
possible.  Holding  of  chattel  property  for 
more  than  60  days  must  be  approved  in 
writing  by  the  State  Director.  Normally, 
chattel  property  will  not  be  leased, 
except  as  provided  in  paragraph  (c)  of 
this  section. 

(a)  Care  of  inventory  chattel  property. 
When  the  servicing  official  determines 
that  inventory  chattel  property  should 
be  cared  for  by  contract,  the  necessary 
services  will  be  obtained  in  accordance 
with  the  provisions  of  this  section  and 
FmHA  Instruction  1955-D  (available  in 
any  FmHA  office). 

(b)  Contracting  for  service.  Services 
such  as  transportation,  care,  storage, 
and  harvest  of  crops  will  be  obtained  by 
use  of  Form  FmHA  120-10  in  accordance 
with  FmliA  Instruction  1955-D 
(available  in  any  FmHA  office). 

(c)  Lease  of  chattel  property.  Chattels 
which  are  essential  to  the  operation  of  a 
farm,  such  as  bulk  milk  tanks,  pumps, 
and  center-point  sprinkler  may  be 
leased  with  the  real  property  when  a 
farm  is  to  be  leased.  The  lessee  will  be 
responsible  for  maintenance  and  repairs 
during  the  lease  term.  Costs  of  repairs 
will  be  limited  to  those  essential  to 
place  the  equipment  in  operational 
condition  to  effect  lease  of  the  farm. 
When  a  lessee  cannot  or  will  not  make 
needed  repairs,  the  servicing  official  will 
contact  the  State  Director  for  guidance 
oh  economic  feasibility. 

(d)  Documenting  and  reporting 
inventory  transactions.  The  servicing 
official  is  responsible  for  dociunenting 
and  reporting  inventory  chattel 
transactions. 

(1)  Losses  and  increases.  Increases  in 
inventory  resulting  from  the  birth  of 
livestock  will  be  noted  on  the  original 
list  of  acquired  chattel  property  in  the 
inventory  file,  as  well  as  any  losses. 
These  entries  will  be  dated. 

(2)  Sales.  All  sales  of  chattel  property 
will  be  reported  on  Form  FmHA  1955-10, 
"Advice  of  Inventory  Property  Sold."  in 
accordance  with  the  FMI  and  Subpart  C 
of  this  part  and  recorded  on  the  original 
list  of  acquired  chattel  property  in  the 
inventory  file. 

91955J1    Exception  authority. 

The  Administrator  may,  in  individual 
cases,  make  an  exception  to  any 
requirement  or  provision  of  this  subpart 
or  address  any  omission  of  this  subpart 
which  is  not  inconsistent  with  the 
authorizing  statute  or  other  applicable 
law  if  the  Administrator  determines  that 
the  Government's  interest  would  be 


adversely  affected  or  the  immediate 
health  and/ or  safety  of  tenants  or  the 
community  are  endangered  if  there  is  no 
adverse  effect  on  the  Government's 
interest.  The  Administrator  will  exercise 
this  authority  upon  request  of  the  State 
Director  with  recommendation  of  the 
appropriate  program  Assistant 
Administrator  or  upon  request  initiated 
by  the  appropriate  program  Assistant 
Administrator.  Requests  for  exceptions 
must  be  made  in  writing  and  supported 
with  documentation  to  explain  the 
adverse  effect  propose  alternative 
courses  of  action,  and  show  how  the 
adverse  effect  will  be  eliminated  or 
minimized  if  the  exception  is  granted. 

S  1955  J2    State  supplements. 

State  supplements  will  be  prepared 
with  the  assistance  of  OGC  as 
necessary  to  comply  with  State  laws  or 
only  as  specifically  authorized  in  this 
regulation  to  provide  guidance  to  FmHA 
officials.  State  supplements  applicable 
to  MFH  must  have  prior  approval  of  the 
National  Office;  others  may  receive  post 
approval.  Requests  for  approval  for 
those  affecting  MFH  must  include 
complete  justification,  citations  of  State 
law,  and  an  opinion  from  OGC. 

K  1955.83  through  1955.99    [Reserved] 

91955.100    OMB  control  nunHMT. 

The  collection  of  information 
requirements  in  this  regulation  have 
been  approved  by  the  Office  of 
Management  and  Budget  and  assigned 
0MB  control  number  0575-0110. 

Exhibits  to  Subpart  B 

Exhibit  A — ^Memorandum  of  Understaiuling 
Between  the  Federal  Emergency  Manasement 
Agency  and  the  Farmers  Home 
Administration 

Note. — ^This  memorandum  is  available  from 
any  FmHA  office. 

ExUMt  E— Notmcation  of  Tribe  of 
Availability  of  Farm  Property  for  Lease  w 
Purchase 

(To  Be  Used  By  FmHA  to  Notify  Tribe  of 
Leaseback/Buyback) 

From:  County  Supervisor 
To:  (Name  of  Tribe  and  address) 
Subject:  Availability  of  Farm  Property  for 
Lease  or  Purchase  [To  be  Used  After  190- 
Day  Period  Has  Expired] 
Recently  Farmers  Home  Administration 

(FmHA)  acquired  title  to acres  of 

farm  real  property  located  within  the 
boundaries  of  your  Reservation.  This 
property  is  available  for  purchase  or  lease 
with  or  without  an  option  to  purchase.  Our 
regulations  provide  for  three  distinct  priority 
categories  which  may  be  eligible:  however, 
you  may  revise  the  order  of  the  priority 
categories  and  may  restrict  the  eligibility  to 
one  or  any  combination  of  the  following: 


1.  Persons  who  are  members  of  your  Tribe. 
Individuate  so  selected  must  be  abte  to  meet 
tile  e^gSMfy  erttcrts  for  Hie  purchase  anc/ or 

^  leaee  of  dwpwiweeet  wweiile^  piupet  ty  stn 
be  able  to  caiy  on  ■  fanity  fiBerinf 
opeietioa.  "ftaee  peiaone  not  sMgfcfa  ior 
FmHA's  legMlar  pN|^ain»  may  ^sb  puichaae 
thia  property  aa  a  Noo-PiogiaBk  Umk  oa 

'  ineli^[)ie  rales  and  teima. 

2.  Di(Ban  coiporate.  entities,  you  may 
restrict  eligible  Indian  coiporate  entities  to 
those  authorized  by  your  thbe  to  lease  and/ 
or  purchase  (asda  withm  nie  boondaries  of 
ymu  Reservatien.  These  entities  also  must 
meet  the  basic  ei^ibfiity  criicfia  eslabDshed 
for  the  type  of  assistaace  granleit. 

3.  The  Tribe  itself  is  also  considered 
eligible  to  exercise  their  right  to  lease  and/or 
purchase  the  proper^.  If  available;  feidba 

'  Land  Acquisition  funds  may  be  aaed  or  Ike 
property  financed  as  a  Non-Pro^'am  loan  on 
ineligible  rates  and  terms. 

We  are  requesting  that  yon  notify  the  local 
I^bHA  County  Ofnce  of  your  selection  or 
intentions  wMnn  45  days  ef  receipt  of  Ihts 
letter,  regarding  the  lease  aad/or  pefchaae  of 
this  real  estate.  If  yoa  hAve  qoestioaa 
regarding  eligibility  for  any  of  the  groepa 

.  mentioned  above,  please  pontact  our  office.  If 
the  Tribe  wishes  to  lease  or  purchase  the 
property,  but  is  unable  to  do  so  at  this  time, 
contact  Witt  the  PtaiHA  County  Office  should 
be  made. 

tN.ii  ■■■!■ 

uncereiy. 

County  Sapervisa'. 

51.  Subpart  C  (9  9  1955.100  through 
1955.150}  is  revised  to  read  as  follows: 

Subpert  C    CMspoeel  ef  hwwwtery  Property 


1955.101  Purpoee. 

1955.102  Policy. 

1955.103  Deflnitwns. 

1955.104  Authorities  and  responsibiUties. 


ConsolideladraiB 
Act(CONACT)lMll 

l«6&ia6    Real  Property  aSected  (CONACT) 
1956.106    DiapoaitioD  of  fans  property. 
1955J07    Sale  of  suitable  property 

(CONACT). 
1955.108    Sale  of  surplus  property 

(CONACn. 
1955.10S  Processing  and  closing  fCONACT). 

Rural  Housing  (RH)  Real  Property 

1955.110  Sale  of  real  asUte  that  seceredRH 
loans  (hollaing) 

1955.111  Property  repair  (housing). 

1955.112  Method  of  sale  (housing). 

1955.113  Price  (housmg).  ~ 

1965.114  Sales  steps  for  suitaUe  property 
(housing). 

1955.115  Seles  steps  Cur  unsuitable  property 
(hoiMJng) 

1955.116  Requirements  for  sale  of  property 
not  meeting  decent  safe  and  saiutary 
(DSS>  standards  (housing. 

1955.117  fteeeesing  crecfit  mtes  on  eKgibie 
terms  (housing). 

1955.118  noceaaiagcaab  sales  or  credU 
sales  oo  ineligihie  terais  (hoeaing)^ 

1955.119  Paymeat  of  discouat  points 
(housing^, 


Sec 

1955.126    (ReservecQ 

Ckattol  Property 

1966021    SalscrfacqairaAdiatttlalchsttct). 
1955.122    Method  sale  (chattel. 
19G6J23    Salepraced«res(chaMel). 

1955.1 24  Sale  with  inventory  real  estate 
(chattel). 

1555.125  through  1955.126    (Reservedl 

Use  of  Cooliaclas  To  Hapoae  of  Iraentory 
PK«erty 

19S6J27  Sdectiaaaadueeafcairtractotslo 

dispose  of  inventory  property. 

1955il2a  Appraiscis. 

1955.12S  Boainess  brokers. 

1955.130  Real  estate  brakers. 

1955.131  Auctioneers. 

1955.132  [Reserved] 


1965.133  WontfiscrhninaBon. 

1955.134  Loss,  damage,  or  exielitig  defects  in 
inventory  real  property. 

1955.135  Taxes  on  inreiKory  real  property. 

1955.136  Environmental  AsacoaascBt  (EA) 
and  I£aviroiUBeUal  kapact  Statemeat 
(EIS). 

1955.137  Real  prtyerty  located  in  special 
areas  or  having  special  characteristics. 

1955.138  Property  subject  to  reden^jtion 
rights. 

1955.139  Disposition  of  real  prupeity  rights 
and  title  to  real  property. 

3866.140  Sale  ia  parcels.  % 

1955.141  TraaafeCTii^  title. 

1955.142  Hepottiaisale. 

1866.143  Report  on  iBvealocy  property  not 
aokL 

1955.144  Disposal  of  surplus  property  \a, 
through,  or  acquired  from  other  agencies. 

1955 J45    Land  acqaisition  to  effect  sale. 
1955.148    Advertising. 

1955.147  Seated  bid  sales. 

1956.148  Auction  sales. 

1955.149  Exception  awthoiity. 

1955.150  State  Supplements. 

Subpart  C—Ofaposil  of  invenlory 
Proparty 

{1955.101    Purpoee^ 

This  subpart  delegates  program 
authority  auul  prescribes  policies  and 
procedures  for  the  sale  of  kiventory 
property  inchidyig  real  estate,  related 
real  estate  ri^ts  and  chattels.  It  also 
covers  the  ^'anting  of  easements  and 
rigbts-of-way  on  inventory  property. 

§1955.102    Polqr. 

Sales  efforts  will  be  initiated  as  soon 
as  property  is  acquired  in  order  to  effect 
sale  at  the  earliest  practicable  time. 
When  the  property  is  of  a  nature  that  it 
is  suitable  to  enable  an  eligible 
applicant  for  one  of  Farmers  Home 
AdministraduD's  (FmHA)  loan  programs 
to  meet  the  objectives  of  that  program, 
preference  wiQ  be  given  to  digiUe 
applicants.  Sales  are  authorized  for 
program  purposes  which  differ  from  the 
purposes  of  the  loan  the  property 


formerly  secured,  and  property  which 
secured  more  than  one  type  of  loan  maj 
be  sold  aader  die  pro-am  SKwt 
appropriate  for  the  specific  property  and 
coamumrty  needs  as  lon^  as  the  price  ia 
not  diminisiicd.  Examples  are:  A 
dweUiag  which  secured  an  Eaieigenqr 
loan  may  be  sold  as  a  Single  Far^ 
Housing  (SFH)  unit  if  suitable  for  that 
prograoK  detached  Labor  Housing  or 
Rural  Rental  Housing  anits  may  bie  sold 
as  SFH  onits:  a  farm  wUcfa  seaired  both 
Farm  Ownership.  Eaiergency  and/ or 
Labor  Housing  loans  may  be  sold  wada 
the  Farm  Ownership  program;  or  SFH 
units  may  be  sold  as  a  Roral  Rental 
Housing  project  All  sscfa  properties  and 
applicants  mast  meet  the  requirements 
for  the  loan  program  under  which  the 
sale  is  proposed. 

S  1955.103    DeflnHions. 

As  used  in  this  sabpart.  the  following 
definitions  apply. 

Approval  official  The  FmHA  official 
having  loan  and  grant  approval 
authority  authorized  under  Subpart  A  of 
Part  1901  of  this  chapter. 

Auction  sale.  A  public  sale  in  which 
property  is  sold  to  the  highest  bidder  in 
open  verbal  competition. 

Closing  agent.  An  attorney  or  title 
insurance  company  designated  to  close 
loans  according  to  Part  1807  of  diis 
chapter  (FmHA  Instruction  427.1. 
available  in  any  FmHA  office}. 

CONACT  or  CONACT  PROPERTY. 
Property  acquired  or  sold  pursuant  to 
the  Consolidated  Farm  and  Rural 
Development  Act  (CONACT).  Withm 
this  subpart,  it  riiall  abo  be  construed  to 
cover  property  which  secured  loans 
made  pursuant  to  the  Agricultural  Credit 
Act  of  1978;  the  Emergency  Agricultural 
Credit  Adjustment  Act  of  1978;  the 
Emergency  Agricultural  Credit  Act  of 
1984;  and  other  statutes  giving 
agricultural  lending  authority  to  FmHA. 

Credit  sale.  A  sale  in  which  financing 
is  provided  to  an  applicant  for  the 
purchase  of  inventory  property. 

Decent,  safe  and  sanitary  housing 
(DSSJ.  Standards  required  for  the  sale  of 
Government  acquired  SFH,  MFH  and  LH 
structures  acquired  pursuant  to  the 
Housing  Act  of  1949.  "DSS"  housing 
unit(8]  are  structures  which  meet  the 
requirements  of  FmHA  as  described  in 
Subpart  A  of  Part  1924  of  this  chapter 
for  existing  construction  or  if  not 
meeting  the  requirements, 

(1)  Are  structurally  sound  and 
habitable, 

(2)  Have  a  portable  water  supply, 

(3)  Have  functionally  adequate,  safe 
and  operable  heating,  phunbing, 
electrical  and  sewage  di^>osal  systems, 
and 


18498  Federal  Regbter  /  Vol.  53.  No.  99  /  Monday.  May  23.  1988  /  Proposed  Rules. 


Federal  Register  /  Vol.  S3.  No.  99  /  Monday.  May  23,  1988  /  Proposed  Rules 


18499 


(4)  Meet  the  Thermal  Performance 
Standards  as  outlined  in  Exhibit  D  of 
Subpart  A  of  Part  1924  of  this  chapter. 

Dwelling  Retention.  The  program 
which  permits  former  Farmer  Program 
borrowers  to  lease  their  former  principal 
residence  with  an  option  to  buy.  See 
Exhibit  I  of  Subpart  S  of  Part  1951  of  this 
chapter. 

Eligible  terms.  Terms  prescribed  in 
FmHA  program  regulations  for  its 
various  loan  programs;  available  only  to 
persons/ entities  meeting  the  eligibility 
requirements  set  forth  for  the  respective 
programs. 

Fanner  program  Joans.  This  includes 
Farm  Ownership  (FO),  Soil  and  Water 
(SW).  Recreation  (RLJ,  Economic 
Opportunity  (EO).  Operating  (OL). 
Emergency  (EM),  Economic  Emergency 
(EE),  Special  Livestock  (SL).  Softwood 
Timber  (ST)  and  Rural  Housing  loans  for 
farm  service  buildings  (RHF). 

Ineligible  terms.  Credit  terms  offered 
for  the  convenience  of  the  Government 
to  facihtate  sales:  more  stringent  than 
terms  offered  under  FmHA's  loan 
programs.  Applicable  when  the 
purchaser  does  not  meet  program 
eligibility  requirements  or  when  the 
property  is  determined  unsuitable 
(housing)  or  surplus  (other  than  housing) 
for  program  purposes.  Loans  made  on 
ineligible  terms  are  classified  as  "Non 
Program  Loans  (MP)"  and  are  serviced 
accordingly. 

Inventory  property.  Property  for 
which  title  is  vested  in  the  Government 
and  which  secured  an  FmHA  loan  or 
which  was  acquired  from  another 
Agency  for  program  purposes. 

Leaseback/ buyback.  The  program 
which  permits  certain  former  owners 
and  certain  former  operators  to 
repurchase  or  lease  ^eir  former  farm. 
See  Exhibit  J  of  Subpart  S  of  Part  1951  of 
this  cliapter. 

Market  value.  The  most  probable 
price  which  property  should  bring,  as  of 
a  specific  date,  in  a  competitive  and 
open  market,  assuming  the  buyer  and 
seller  are  prudent  and  knowledgeable, 
and  the  price  is  not  affected  by  undue 
stimulus  such  as  forced  sale  or  loan 
interest  subsidy. 

Negotiated  sale.  A  sale  in  which  there 
is  a  bargaining  of  price  and/or  terms. 

Organization  property.  Property  for 
which  the  following  loans  were  made  is 
considered  organization  property: 
Community  Facihty  (CF);  Whter  and 
Waste  Disposal  (WWD);  Association^ 
Recreation;  Watershed  (WS);  Resource 
Conservation  and  Development  (RC&D): 
loans  to  associations  for  Shift-in-Land 
Use  (Grazing  Association);  loans  to 
associations  for  Irrigation  and  Drainage 
and  other  soil  and  water  conservation 
measures;  loans  to  Indian  '^ribes  anc 


Tribal  corporations;  Rural  Rental 
Housing  (RRH)  to  both  groups  and 
individuals;  Rural  Cooperadve  Housing 
(RCH):  Rural  Housing  Site  (RHS):  Ubor 
Housing  (LH)  to  both  groups  and 
individuals;  Business  and  Industry  (B&I) 
to  both  individuals  and  groups  or 
corporations;  and  Economic  Opportunity 
Cooperative  (HOC).  Housing-type  (RHS. 
RCH.  RRH  and  LH)  organization 
property  is  referred  to  collectively  in 
this  subpart  as  Multiple  Family  Housing 
(MFH)  property. 

Ovfner  An  individual  or  an  entity 
which  owned  the  farm  but  who  may  or 
may  not  have  been  operating  the  farm  at 
the  time  the  farm  was  taken  into 
inventory. 

Participating  broker.  A  duly  licensed 
real  estate  broker  who  has  executed  a 
listing  agreement  with  FmHA. 

Previous  operator.  An  individual  or 
member(s]  of  an  entity  managing  or 
conducting  the  day  to  day  business  at 
the  time  the  farm  was  taken  into 
inventory. 

Regular  FmHA  sale.  Sale  made  by 
other  than  sealed  bid,  auction  or 
negotiation  by  FmHA  employees  or  real 
estate  brokers. 

Safe.  No  hazard  exists  on  property 
whidi  would  likely  endanger  the  health 
or  safety  of  occupants  or  users. 

Sealed  bid  sale.  A  public  sale  in 
which  property  is  offered  to  the  highest 
bidder  by  prior  written  bid  submitted  in 
a  sealed  envelope. 

Socially  disadvantaged  individual.  An 
individual  who  has  been  subjected  to 
racial  or  ethnic  prejudice  or  cultural  bias 
because  of  their  identity  as  a  member  of 
a  group  without  regard  to  their 
individual  qualities. 

Suitable  property.  Property  that  could 
be  used  to  carry  out  the  objectives  of  an 
FmHA  loan  program  with  financing 
provided  through  that  program.  For  farm 
inventory  property,  those  general 
purposes  for  whidi  FmHA  makes  real 
estate  loans  as  set  out  in  §  1943.24  of 
Subpart  A  of  Part  1943  of  this  chapter 
must  be  considered  in  classifying 
property.  For  farm  inventory  property, 
suitability  is  determined  by  the  County 
Committee.  If  a  determination  is  made 
by  the  applicable  County  Committee 
that  FmHA  may  make  a  FO  loan  on  the 
property,  it  will  be  classified  as  suitable. 
This  includes  those  farm  properties  that 
may  be  used  as  a  start-up  or  add-on 
parcel  of  farmland. 

Surplus  property.  Real  or  chattel 
property  acquired  pursuant  to  the 
CONACT  and  other  Acts  authorizing 
agricultural  lending  as  defined  in  this 
section  that  is  not  suitable  for  sale  to 
eligible  applicants.  It  also  includes 
suitable  CONACT  property  which  is  not 
sold  within  3  years  after  acquisition. 


Unsuitable  property.  Property 
acquired  pursuant  to  the  Housing  Act  of 
1949  that  is  unfit  for  a  borrower  to  carry 
out  the  objectives  of  an  FmHA  loan 
program;  for  example,  a  dwelling  that 
cannot  be  feasibly  repaired  to  meet 
FmHA  property  standards  for  existing 
construction  as  adopted  by  FinHA  in 
Subpart  A  of  Part  1924  of  this  chapter.  It 
may  be  an  otherwise  suitable  SFH 
property  which  is  so  poorly  located  it 
will  not  serve  as  an  adequate  residential 
unit  or  an  older  home  which  is 
excessively  expensive  to  heat  and 
maintain. 

§1955.104    AuttiorWeaand 
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(a)  Redelegation  of  authority.  FmHA 
officials  will  redelegate  authorities  to 
the  maximum  extent  possible,  consistent 
wnth  program  requirements  and 
available  resOtmies. 

(1)  The  State  Director  may  redelegate. 
in  writing,  any  authority  delegated  to 
him/her  in  this  subpart  unless  it  is 
specifically  excluded.  These 
redelegations  are  authorized  to  a 
Program  Chief,  Program  Specialist  or 
Property  Management  Specialist  on  the 
State  Office  Staff,  and  to  Distiict 
Directors  and  County  Supervisors. 

(2)  The  District  Director  may 
redelegate  in  writing  any  authority 
delegated  to  him/her  in  this  subpart  to 
an  Assistant  District  Director  or  District 
Loan  Specialist 

(3)  The  County  Supervisor  may 
redelegate  in  writing  any  authority 
delegated  to  him/her  in  this  subpart  to 
an  Assistant  County  Supervisor,  GS-7  or 
above,  determined  by  the  County 
Supervisor  to  be  qualified. 

(b)  Responsibility.  (1)  National  Office 
Program  Directors  are  responsible  for 
reviewing  and  providing  guidance  to 
State,  District  and  County  Offices  in 
disposing  of  inventory  property. 

(2)  The  State  Director  is  responsible 
for  establishing  an  effective  program 
and  for  insuring  compliance  with  FmHA 
regulations.  For  organization  property, 
the  State  Office  is  responsible  for 
approval  of  inventory  property  sales. 

(3)  District  Directors  are  responsible 
for  disposal  actions  for  programs  under 
their  supervision  and  for  monitoring 
County  Office  compliance  with  FmHA 
regulations  and  State  supplements. 

(4)  County  Supervisors  are 
responsible  for  timely  disposal  of 
inventory  property  for  programs  under 
their  supervision. 

(c)  Bid  or  offer  acceptance.  The 
approval  official  has  the  authority  to 
accept  or  reject  bids  or  offers  for 
inventory  property,  with  the  final  sale 


price  to  coincide  with  loan  approval 
limitations. 

ConsoHdated  Farm  and  Rural 
Development  Act  (CONACT)  Real 
Property 

§1955.105    Real  property  affected 
(CONACT). 

(a)  Loan  types.  Sections  1955.106 
through  1955.109  of  this  subpart 
prescribe  procedures  for  the  sale  of 
inventory  real  property  which  secured 
any  of  the  following  tj^e  of  loans 
(referred  to  as  CONACT  property  in  this 
subpart):  Farm  Ownership  (FO): 
Recreation  (RL):  Soil  and  Water  (SW); 
Operating  (OL):  Emergency  (EM): 
Economic  Opportunity  (EO):  Economic 
Emergency  \JSE.)\  Softwood  Timber  (ST): 
CF;  WWD;  RC&D:  WS;  Association 
Recreation:  EOC;  Rural  Renewal;  Water 
Facility;  B&I;  irrigation  and  Drainage; 
Shift-in-Land  Use  (Grazing  Association); 
and  loans  to  Indian  Tribes  and  Tribal 
Corporations.  Leaseback/buyback  and 
Dwelling  Retention,  as  set  forth  in 
ExhibiU  I  and  I  of  Subpart  S  of  Part  1951 
of  this  chapter,  are  only  applicable  to 
Farmer  Program  loans  as  defined  in 

S  1955.103  of  this  subpart 

(b)  Controlled  substance  conviction. 
In  accordance  with  the  food  Security 
Act  of  1985  (Pub.  L.  99-198).  after 
December  23, 1985,  if  an  individual  or 
any  member,  stockholder,  partner,  or 
joint  operator  of  an  entity  is  convicted 
under  Federal  or  State  law  of  planting, 
cultivating,  growing,  producing, 
harvesting,  or  storing  a  controlled 
substance  (see  21  CFR  Part  1308.  which 
is  Exhibit  C  to  Subpart  A  of  Part  1941  of 
this  chapter  and  is  available  in  any 
FmHA  office,  for  the  detfinition  of 
"controlled  substance")  prior  to  a  credit 
sale  approval  in  any  crop  year,  the 
individual  or  entity  shall  be  ineligible 
for  a  credit  sale  for  the  crop  year  in 
which  the  individual  or  member, 
stockholder,  partner  or  joint  operator  of 
the  entity  was  convicted  and  the  four 
succeeding  crop  years.  Applicants  will 
attest  on  Form  FmHA  410-1, 
"Application  for  FmHA  Services."  that 
as  individuals  or  that  its  member,  if  an 
entity,  have  not  been  convicted  of  such 
crime  after  December  23, 1985. 

(c)  Effects  of  farm  property  sales  on 
farm  values.  State  Directors  will  analyze 
farm  real  estate  market  conditions  , 
within  the  geographic  areas  of  their 
jurisdiction  and  determine  whether  or 
not  the  sale  of  the  FmHA  farm  inventory 
.properties  will  have  a  detrimental  effect 
on  die  value  of  farms  within  these  areas. 
Such  analysis  will  be  carried  out  in 
January  of  each  year  and  as  often 
throughout  the  year  as  necessary  to 
reflect  changing  farm  real  estate 


conditions.  If  the  analyses  of  farm  real 
estate  conditions  indicate  that  such 
sales  would  put  downward  pressure  on 
farm  real  estate  values  in  any  area,  all 
farm  properties  within  the  area  affected 
will  be  withheld  from  the  market  and 
managed  in  accordance  with  the 
provisions  of  Subpart  B  of  this  part  until 
such  time  that  a  subsequent  analysis 
indicates  otherwise.  The  State  Director 
will  notify,  in  writing,  the  County 
Supervisor(8)  servicing  those  areas  that 
are  restricted  from  selling  farm 
inventory  property.  State  Directors  in 
consultation  writh  other  lenders,  real 
estate  agents,  auctioneers,  and  others  in 
the  conununity  will  analyze  all  available 
information  such  as: 

(1)  The  number  of  farms  and  acres 
that  FmtiA  expects  to  acquire  in 
inventory. 

(2)  The  number  of  farms  and  acres 
other  lenders  expect  to  acquire  in 
inventory. 

(3)  llie  number  of  farms  and  acres 
that  FmHA  currently  has  in  inventory. 

(4)  The  number  of  farms  and  acres 
other  lenders  currently  have  in 
inventory. 

(5)  The  number  of  farms  not  included 
in  paragraphs  (a)(3)  and  (a)(4)  of  this 
section  which  are  currently  listed  for 
sale. 

(6)  Published  real  estate  values  and 
trend  reports  such  as  those  available 
from  the  Economic  Research  Service  or 
professional  appraisal  organizations. 

(d)  Highly  erodible  land.  Leases  of 
farm  inventory  property  land  that  is 
"highly  erodible  land"  as  determined  by 
the  SCS  must  contain,  as  requirements 
of  the  lease,  conservation  practices 
specified  by  the  SCS  and  approved  by 
the  FmHA  as  a  condition  for  sale.  Refer 
to  §  1955.137(d)  of  this  subpart  for 
implementation  requirements. 

§1955.106    Disposition  Of  farm  property. 

(a)  Rights  of  previous  owner  and 
notification.  Before  any  farm  property 
which  secured  a  Farmer  Program  loan  is 
sold,  the  County  Supervisor  shall 
initially  atteiQpt  to  dispose  of  the 
property  in  accordance  with  the 
Leaseback/Buyback  program  (see 
Exhibit  I  of  Subpart  S  of  Part  1951  of  this 
chapter]  and  the  Dwelling  Retention 
program  (see  Exhibit  I  of  Subpart  S  of 
Part  1951  of  this  chapter).  If  the  farm 
property  which  seciu«d  a  Farmer 
Programs  loan  is  located  within  an 
Indian  Reservation  and  the  former 
owner  is  the  tribe  that  has  jurisdiction 
over  the  reservation  or  a  member  of 
such  tribe,  their  leaseback/buyback 
rights  will  be  given  pursuant  to  §  1955.66 
of  Subpart  B  of  this  part. 

(b)  Racial  and  ethnic  considerations. 
In  accordance  with  the  policies  set  forth 


in  Exhibit  B  of  Subpart  A  of  Part  1943  of 
this  chapter,  the  approval  official  will 
make  a  special  effort  to  insure  that  those 
prospective  purchasers  are  reached  in 
the  marketiiig  area  who  traditionally 
would  not  be  expected  to  apply  for  faim 
ownership  loan  assistance  because  of 
existing  racial  or  ethnic  prejudice  or 
cultural  bias.  Emphasis  will  be  placed 
on  providing  technical  assistance  to 
such  socially  disadvantaged  individuals 
in  accordance  with  the  applicable 
sections  of  Subpart  A  of  Part  1943  of  this 
chapter. 

(c)  Nan  Program  (NP)  borrowers.  Non 
Program  (NP)  borrowers  are  not  eligible 
for  leaseback/buyback  or  Dwelling 
Retention  provisions  as  set  forth  in 
Exhibits  I  and  J  of  Subpart  S  of  Part  1951 
of  this  chapter. 

§1955.107    Sale  of  suitable  property 
(CONACT). 

Except  as  provided  in  §  1955.109  of 
this  subpart  for  farm  property,  CONACT 
real  property  which  has  been  declared 
suitable  for  sale  to  eligible  applicants 
will  be  offered  for  regular  sale  to  eligible 
applicants  in  accordance  with  FmHA 
regulations  that  apply  to  the  appropriate 
loan  program.  Real  property  will  be 
managed  in  accordance  with  the 
provisions  of  Subpart  B  of  this  part  until 
sold  under  this  section  or  reclassified  as 
surplus  and  sold  under  S  1955.107  of  this 
subpart. 

(a)  Sale  by  FmHA.  When  possible,  the 
sale  of  suitable  CONACT  property 
should  be  handled  by  County 
Supervisors  and  District  Directors.  The 
date  Form  FmHA  1955-40,  "Notice  of 
Real  Property  for  Sale,"  is  posted  is  the 
date  the  property  is  offered  for  sale. 
Farm  property  will  be  advertised  for 
sale  by  publishing,  as  a  minimum,  three 
consecutive  weekly  announcements  at 
least  twice  annually,  in  at  least  one 
newspaper  that  is  widely  circulated  in 
the  county  in  which  the  farm  is  located. 
Also,  either  Form  FmHA  1955-40  or 
Form  FmHA  1955-41,  "Notice  of  Sale." 
will  be  posted  in  a  prominent  place  in 
the  County  Office.  If  an  eligible 
applicant  is  not  available  locally,  the 
official  with  responsibility  for  the 
property  will  advise  other  FmHA 
District  and  County  Offices  in  the 
market  area  of  the  availability  of  the 
property.  When  requested  by  the  County 
Supervisor,  State  Office  Farmer 
Programs  staff  will  assist  in  publicizing 
property  for  sale  by  informing  other 
FmHA  County,  District  and/or  State 
Offices.  Maximum  publicity  should  be 
given  to  the  sale  under  guidance 
provided  by  §  1955.146  of  this  subpart 
and  care  should  be  taken  to  spell  out 
eligibility  criteria.  Tribal  Councils  or 
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other  reoognized  Indian  governing 
bodies  having  jurisdiction  over  Indian 
Reservations  as  defined  in  S  1955.55  of 
Subpart  A  of  this  part  shall  be 
responsible  for  notifying  those  parties 
listed  in  $  ig55.66(d](2)  of  Subpart  B  of 
this  part 

(b)  ReaJ  estate  brokers.  The  State 
Director  may  authorize  use  of  real  estate 
brokers  to  sell  property  to  eligible 
applicants  after  determining  that  the  use 
of  brokers  will  be  in  the  best  interest  of 
the  Government.  Selection  and  use  of 
brokers  will  be  in  accordance  with 

S  1955.130  of  this  subpart. 

(c)  Price.  Property  will  be  offered  or 
listed  for  its  maricet  value,  based  on  the 
condition  of  the  property  at  the  time  it  is 
made  available  for  sale.  The  price  will 
be  the  market  value  as  determined  by 
an  appraisal  made  in  accordance  with 
Subpart  A  of  Part  1809  of  this  chapter 
(FmHA  Instruction  422.1). 

(d)  Credit  sale  procedure.  A  credit 
sale  to  eligible  applicants  will  be     ^ 
processed  as  follows: 

(1)  Form  FmHA  1955-45.  "Standard 
Sales  Contract — Sale  of  Real  Property 
by  the  United  States,"  will  be  used  to 
document  the  offer  and  acceptance  for 
regular  FmHA  sales. 

(2)  The  County  Conunittee  will  certify 
to  the  applicant's  eligibility  on  Form 
FmHA  440-2  in  accordance  with 
program  eligibility  requirements  when 
required  by  the  FmHA  regulation  that 
applies  to  the  appropriate  loan  program. 

(3)  Upon  request  of  the  applicant,  the 
interest  rate  charged  by  FmHA  will  be 
the  lower  of  the  interest  rates  in  effect  at 
the  time  of  loan  approval  or  closing.  If 
the  applicant  does  not  indicate  a  choice, 
the  loan  will  be  closed  at  the  rate  in 
effect  at  the  time  of  loan  approval. 

(4]  The  loan  limits  for  the  requested 
type  of  assistance  are  applicable  to  a 
credit  sale  to  an  eligible  applicant. 

(5)  Tide  clearance  and  loan  closing  for 
a  credit  sale  and  any  subsequent  loan  to 
be  closed  simultaneously  must  be  the 
same  as  for  an  initial  loan  except  that 

(i)  Form  FmHA  1955-49.  "Quitclaim 
Deed,"  or  other  form  of  nonwarranty 
deed  approved  by  the  Office  of  General 
Counsel  (QGC}  will  be  used. 

(ii)  The  buyer  will  pay  attorney's  fees 
and  title  insurance  costs,  recording  fees, 
and  other  customary  fees  unless  they 
are  included  in  a  subsequent  loan.  A 
subsequent  loan  may  not  be  made  for 
the  primary  purpose  of  paying  closing 
costs  and  fees. 

(6)  When  the  transaction  is  closed,  the 
responsible  FmHA  official  will  prepare 
and  distribute  Form  FmHA  1955-50, 
"Advice  of  Inventory  Property  SolcL" 
according  to  the  FMI.  1 

(7)  Property  sold  on  credit  sale  may 
not  be  used  for  any  purpose  that  will 


contribute  to  excesuve  erosion  of  highly 
erodihle  land  or  to  the  conversion  of 
wetlands  to  produce  an  agricultural 
commodity,  as  further  explained  in 
Exhibit  M  of  Subpart  G  of  Part  1940  of 
this  chapter.  AdcQtionally,  all 
prospective  buyers  will  be  notified  in 
writUig  as  a  part  of  the  property 
advertisement  of  the  presence  of  highly 
erodible  land  and  wetlands  on  inventory 
property. 

(e)  Selection  of  purchaser — (1) 
Norifarm  property.  Except  for  farm 
property,  when  more  than  one 
acceptable  offer  is  received  during 
business  hours  on  the  same  day.  &e 
order  in  which  they  will  be  considered 
by  lot.  If  otherwise  acceptable,  the 
contract  should  be  signed  and  accepted 
subject  to  approval  of  credit  "Backup" 
offers  will  be  retained  in  case  the  first 
offer  processed  cannot  be  closed. 

(2)  Farm  property.  Suitable  farmland 
may  only  be  sold  to  operators  (as  of  the 
time  immediately  after  the  contract  for 
sale  or  lease  is  entered  into)  of  not 
larger  than  family-sized  farms,  as 
determined  by  the  County  Committee.  In 
selling  such  land,  priority  must  be  given 
to  persons  eligible  for  FP  loans, 
including  individuals  approved  for.  but 
who.  as  of  January  0. 1988,  have  not 
received  such  loans.  If  two  or  more 
eligible  operators  of  not  larger  than 
family-sized  farms,  as  of  the  time 
immediately  after  the  contract  of  sale  or 
lease  is  entered  into,  wish  to  purchase  a 
suitable  farm,  the  County  Committee 
will  make  the  selection.  The  reasons 
explaining  the  County  Committee's 
selection  of  the  appUcant  will  be  fully 
doctmiented  on  Form  FmHA  440-2.  The 
County  Committee  will  give  a  priority 
and  make  a  selection  based  on  the 
following: 

(i)  Those  eligible  individuals  that  have 
pending  applications  filed  but  have  not 
received  the  loan  assistance. 

(ii)  Those  eligible  individuals  that 
have  the  greatest  need  for  farm  income. 

(iii)  Those  eligible  individuals  that  in 
the  opinion  of  the  County  Committee, 
best  meet  the  criteria  for  eligibility, 
including  the  best  chance  for  success 
based  upon  an  evaluation  of  the 
operators'  past  farm  records  and 
proposed  farm  plan.  Some  of  the  factors 
the  County  Committee  will  consider 
include  but  are  not  limited  to: 

(A)  Liquidity.  Consider  working 
capital,  cash  flow,  the  ratios  of  current 
assets  to  current  liabilities  and  current 
liabilities  to  total  liabilities. 

(B)  Solvency.  Consider  net  worth  and 
the  ratio  of  total  liabilities  to  net  worth. 

(C)  Profitability.  Consider  the  net 
farm  income  and  the  ratio  of  net  farm 
income  to  net  worth. 


(D)  EfficieDcy.  CoDsider  the  ratios  of 
cash  operating  expenses  to  gross 
receipts  and  debt  repayment  to  gross 
receipts. 


91955.10S 
(CONACT). 


Sale  Of  eurphM  property 


Except  where  a  lessee  is  exercising 
the  option  to  purchase  under  Exhibits  I 
and )  of  Subpart  S  o£  Part  1951  of  this 
chapter  concerning  Dwelling  Retention 
or  leaseback/bnyback,  surplus  property 
will  be  offered  for  public  sale  by  sealed 
bid  or  auction  in  accordance  with 
S  1955.147  or  §  1955.148  of  this  subpart 
as  soon  as  possible  after  it  has  been 
declared  surplus  and  made  available  for 
sale.  Proper^  which  has  been  classified 
as  suitable  vrill  be  held  in  inventory  for 
3  years.  After  3  yean,  the  property  will 
be  offered  for  sale  as  surplus;  however, 
if  the  buyer  is  eligible  for  FmHA 
assistance,  any  surplus  property  which 
is  actually  suitable  will  be  reclassified 
to  suitable  by  the  County  Committee 
and  sold  on  eligible  terms.  The  basis  for 
this  redetermination  must  be 
documented  in  the  ruiming  record.  On  a 
credit  sale,  the  property  may  not  be 
used  for  any  purpose  that  will  contribute 
to  excessive  erosion  of  highly  erodible 
land  or  to  the  conversion  of  wetiands  to 
produce  an  agricultural  commodity,  as 
further  explained  in  Exhibit  M  of 
Subpart  G  of  Part  1940  of  this  chapter. 
Additionally,  all  prospective  buyers  will 
be  notified  in  writing  as  a  part  of  the 
property  advertisement  of  the  presence 
of  highly  erodible  land,  converted 
wetlands  and  wetlands  on  inventory 
property. 

(a)  Rates  and  terms.  Rates  and  terms 
for  a  Dwelling  Retention  and  leaseback/ 
buyback  will  be  in  accordance  with 
Exhibits  I  and  J  of  Subpart  S  of  Part  1951 
of  this  chapter.  Surplus  property  will  be 
offered  for  cash  or  on  ineligible  terms  of 
not  less  than  ten  percent  (10%)  down 
payment  with  the  remaining  balance 
amortized  over  a  period  not  to  exceed  25 
years.  The  interest  rate  for  business  and 
industrial  property  will  be  the 
established  insured  B&I  rate  for  profit 
corporations  plus  Vt  percent  for 
community  programs  property  the 
interest  rate  wiU  be  the  current  market 
rate  for  Community  Programs.  The 
interest  rate  for  Dwelling  Retention  will 
be  as  set  forth  in  Exhibit  B  of  FmHA 
Instruction  440.1  (available  in  any 
FmHA  office).  The  interest  rate  for  all 
other  surplus  property  will  be  the 
current  Farmer  Programs  ineligible 
interest  rate  set  forUi  in  Exhibit  B  of 
FmHA  Instruction  440.1  (available  in 
any  FmHA  office).  Loans  made  on 
ineligible  terms  will  be  dosed  at  die 
interest  rate  in  effect  at  the  time  the  loan 


was  approved.  The  State  Director  will 
determine  the  loan  terms  for  surplus 
property  within  these  limitations.  After 
extensive  sales  efforts  where  no 
acceptable  offering  has  been  received, 
the  State  Director  may  request  the 
Administrator  to  permit  offering  surplus 
property  for  sale  on  more  favorable 
rates  and  terms;  however,  a  down 
payment  of  not  less  than  ten  percent 
(10%)  must  be  required  and  the  terms 

•  may  not  be  more  favorable  than  those 
legally  permissible  for  eligible 
borrowers.  Surplus  property  will  be 
offered  for  sale  for  cash  or  terms  that 
will  provide  the  best  net  return  to  the 
Government  The  term  of  any  financing 
extended  may  not  be  longer  than  the 
period  for  which  the  property  will  serve 
as  adequate  security.  All  credit  sales  on 
ineligible  terms  will  be  identified  as  NP 
loans. 

(b)  Sale  by  sealed  bid  or  auction. 
Surplus  real  property  must  first  be 
offered  for  public  sale  by  sealed  bid  or 
auction.  Suitable  real  property  may  be 
sold  by  sealed  bid  or  auction  after  it  has 
been  in  uiventory  for  3  years.  The  State 
Director  will  determine  the  method  of 
sale,  the  minimum  acceptable  sales 
price  and  whether  or  not  credit  will  be 
offered  prior  to  the  offering.  The 
mipiniiiTn  acceptable  sale  price 
estabUshed  may  not  be  more  them  the 
market  value.  For  sealed  bid  sales, 
preference  will  be  given  to  a  cash  offer 
which  is  at  least  *  percent  of  the  highest 

.  offer  requiring  credit 

'(Refer  to  Exhibit  B  of  FmHA  Instruction 
440.1  (available  in  any  FmHA  office]  for  the 
■  current  percentage.) 

Equally  acceptable  sealed  bid  offers  will 
be  decided  by  lot.  except  for  the  sale  of 
farm  property,  when  an  acceptable 
sealed  bid  from  an  operator  of  not  larger 
than  family-size  farms  wish  to  purchase 
a  farm  property,  the  County  Committee 
will  select  the  operator.  The  reasons 
explaining  the  County  Committee's 
selection  of  the  best  qualified  applicant 
will  be  fully  documented  on  Form 
FmHA  440-2.  The  County  Committee 
will  give  a  priority  and  make  a  selection 
based  on  the  following: 

(1)  Those  eligible  individuals  that 
have  pending  applications  filed  but  have 
not  received  the  loan  assistance. 

(2)  Those  eligible  individuals  that 
have  the  greatest  need  for  farm  income. 

(3)  lliose  eligible  individuals  that  in 
the  opinion  of  the  County  Committee. 

'  best  meet  the  criteria  for  eligibility, 
including  the  best  chance  for  success 
based  upon  an  evaluation  of  the 
operators'  past  farm  records  and 
proposed  farm  plan.  Some  of  the  factors 
the  County  Committee  will  consider 
include,  but  are  not  limited  to: 


(i)  Liquidity.  Consider  woricing 
capital,  cash  flow,  the  ratios  of  current 
assets  to  current  liabiUties  and  current 
liabilities  to  total  liabilities. 

(ii)  Solvency.  Consider  net  worth  and 
the  ratio  of  total  Uabilities  to  net  worth. 

(iii)  Profitability.  Consider  the  net 
farm  income  and  the  ratio  of  net  farm 
income  to  net  worth. 

(iv)  Efficiency.  Consider  the  ratios  of 
cash  operating  expenses  to  gross 
receipts  and  debt  repayment  to  gross 
receipts. 

(c)  Negotiated  sale.  If  no  acceptable 
bid  is  received  either  from  a  sealed  bid 
sale  or  at  a  public  auction,  the  State 
Director  may  sell  surplus  property  or 
suitable  property  which  has  been  in 
inventory  for  3  years  at  the  best  price 
obtainable  without  further  public  notice 
by  negotiating  with  interested  parties 
including  all  previous  bidders.  The  rates 
and  terms  offered  through  negotiation 
will  be  jvrithin  the  limitations  of 
paragraph  (a)  of  this  section.  A  sale 
made  through  negotiation  will  be 
documented  and  accepted  by  the 
approval  official  on  Form  FmHA  1955- 
46,  "Invitation,  Bid  and  Acceptance-Sale 
of  Real  Property  by  the  United  States," 
and  will  be  accompanied  with  a  bid 
deposit  of  not  less  than  ten  percent 
(10%)  of  the  negotiated  price  in  the  form 
of  cashier's  check,  certified  check, 
postal  or  bank  money  order,  or  bank 
draft  payable  to  FmHA  plus  any  other 
conditions  relating  to  acceptance. 
Preference  will  be  given  to  a  cash  offer 
which  is  at  least  *  percent  of  the  highest 
offer  requiring  credit 

('Refer  to  Exhibit  B  of  FmHA  Instruction 
440.1  (available  in  any  FmHA  office)  for  the 
current  percentage.) 

Equally  acceptable  offers  will  be 
decided  by  lot 

(1)  In  negotiating  a  sale,  offers  may  be 
solicited  orally,  by  letter,  or  advertised 
in  local  newspapers.  The  persons 
interested  in  purchasing  the  property 
may  be  assembled  for  preliminary  open 
negotiation.  Solicitation  and 
advertisement  will  include  a  time  and 
date  by  which  negotiation  must  have 
been  completed. 

(2)  If  an  offer  represents  the  best  price 
obtainable,  the  approval  official  may 
accept  it  immediately;  however,  if  a 
credit  sale  is  involved,  this  acceptance 
will  be  subject  to  confirmation  of  the 
purchaser's  repayment  ability,  ff  an 
acceptable  offer  is  not  negotiated  by  the 
date  set,  a  new  date  may  be  set  for 
further  negotiations.  The  amount  offered 
by  one  interested  party  will  not  be 
disclosed  to  any  other  party  except 
when  negotiation  is  by  preliminary  open 
negotiation.  An  offer  stipulating  that  the 
offeror  will  purchase  the  property  for  a 


specified  sum  above  the  best  offer  made 
will  not  be  considered. 

(3)  Advertising  will  be  ordered  by 
means  of  Standard  Form  1143. 
"Advertising  Order,"  in  accordance  with 
FmHA  Instruction  2024-F  (available  in 
any  FmHA  office).  Standard  Form  1034. 
"Public  Voucher  for  Purchases  and 
Services  Other  Than  Personal,"  will  be 
used  to  obtain  other  purchases  and 
services.  In  either  case.  Form  FmHA 
2024-1.  "Miscellaneous  Payment 
System,"  will  be  submitted  for  payment 
in  accordance  with  FmHA  Instruction 
2024-P  (available  in  any  FmHA  office). 

(d)  Sale  through  real  estate  brokers. 
The  State  Director  may  authorize  the 
use  of  real  estate  brokers  to  sell  surplus 
CONACT  real  property  at  the  market 
value  in  accordance  with  §  1955.130  of 
this  subpart  only  after  the  conditions 
ouUined  in  this  paragraph  have  been 
met  The  conditions  are: 

(1)  The  State  Director  has  determined 
that  the  property  cannot  be  sold  by 
FmHA  employees; 

(2)  The  property  has  been  advertised 
for  sale  by  sealed  bid  or  auction  and 
negotiation,  and  no  acceptable  bids  or 
offers  have  been  received;  and 

(3)  Any  negotiations  have  been 
terminated. 

§  1955.109    Processing  and  closins 
(CONACT). 

(a)  Determining  repayment  ability 
and  creditworthiness.  If  a  credit  sale  is 
involved,  the  applicant  must  furnish 
necessary  financial  information  to  assist 
in  determining  repayment  ability  and 
creditworthiness.  Form  FmHA  431-2, 
"Farm  and  Home  Plan,"  should  be  used 
for  all  eligible  applicants  unless  the 
applicant  has  furnished  all  required 
information  in  another  acceptable 
format.  Information  regarding  eligibility, 
planned  development  and  total 
operations  will  be  provided  the  same  as 
for  the  respective  type  of  Fanner 
Program  loan.  Purchasers  requesting 
credit  on  ineligible  terms  will  be 
required  to  provide  sufficient 
information  to  establish  financial 
stability,  creditworthiness  and  farm 
budgets  to  establish  repayment  ability. 
For  organization  property,  information 
will  be  provided  which  is  similar  to  an 
application  (including  financial 
information  required  for  the  respective 
loan  program. 

(b)  Credit  sale  approval  authority  for 
Farm  Programs.  County  Supervisors, 
District  Directors  and  State  Directors 
are  authorized  to  approve  or  disapprove 
credit  sales  on  eligible  terms  in 
accordance  with  the  respective  loan 
approval  authorities  in  Exhibit  C  of 
Subpart  A  of  Part  1901  of  tiiis  chapter. 
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available  in  any  FmHA  office.  County 
Supervisors,  District  Directors,  and  State 
Directors  are  authorized  to  approve  ot 
disapprove  credit  sales  or  ineligible 
terms  in  accordance  with  the  respective 
type  of  program  approval  authorities  in 
Exhibit  E  of  Subpart  A  of  Part  1901  of 
this  chapter  (available  in  any  FmHA 
office). 

(c)  #bnn  of  payment.  Payments  at 
closing  will  be  made  in  the  fonn  of  cash, 
cashier's  check,  certified  check,  postal 
or  bank  money  order,  or  bank  draft 
made  payable  to  FmHA. 

(d)  Farm  real  property.  Upon 
acceptance  by  the  approval  official^  die 
County  Supervisor  or  District  Director 
wiQ  provide  the  closing  agent  with  the 
necessary  information  to  close  the  sale. 

(e)  Organization  real  property.  Upon 
acceptance  of  the  bid  or  offer,  the  State 
Director  will  forward  the  original  Forms 
FmHA  1955-45  or  FmHA  1955-46,  the 
names  and  legal  description  to  be 
placed  on  the  deed,  the  amount  and 
terms  of  the  note  and  mortgage,  loan 
agreement  or  resolution  and  other 
pertinent  material  to  OGC  requesting 
that  they  provide  the  appropriate  legal 
instruments  and  instructions  for  closing 
the  transaction. 

(f)  Earnest  money.  Earnest  money,  if 
any,  will  be  used  to  pay  purchaser's 
closing  costs  with  any  balance  of  the 
costs  being  paid  by  the  purchaser.  Any 
excess  earnest  money  will  be  credited  to 
the  purchase  price  or  recognized  as  a 
part  of  die  purchaser's  down  payment 

(g)  Closing  and  reporting  sales.  Title 
clearance,  loan  closing,  and  property 
insurance  requirements  for  a  credit  sale 
will  be  the  same  as  for  a  program  loan, 
except  the  property  will  be  conveyed  by 
Form  FmHA  1955-49,  in  accordance 
with  S  1955.141(a)  of  this  subpart.  When 
the  transaction  is  closed,  the  County 
Supervisor  or  District  Director  »vill 
prepare  and  submit  Form  FtaHA  1955-50 
in  accordance  with  the  Forms  Manual 
Insert  (FMl). 

(h)  Classification.  Credit  sales  on 
ineligible  terms  will  be  classiBed  as  MP 
loans  and  serviced  accordingly. 

(i)  State  Supplements.  A  State 
Supplement  specifying  modifications  to 
be  made  in  note  and  mortgage 
instruments  as  pertinent  to  a  credit  sale 
to  an  ineligible  purchaser  will  be  issued 
with  the  advice  and  approval  of  OGC 

Rural  Housing  (RH)  Real  Property 

§1955.110    Sale  of  reel  estate  llMrt  secured 
RHIoens  (housing). '\ 

Sect^s  1955.111  dirou^  1955.119  of 
this  subpart  pertain  to  real  property  that 
secured  loans  made  under  die  Housing 
Act  of  1949.  as  amended,  (RH  property). 
Property  which  secured  RH  loans  made 


imder  section  502  or  504  of  the  Housing 
Act  of  1949.  as  amended,  is  refeiied  to 
as  SFH  property.  All  other  RH  property 
is  referred  to  as  MFH  property. 
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S  1955.111    Property  repelr<hoiislno). 

(a)  Suitable  property.  Suitable 
property  will  be  secured,  maintained, 
and  repaired  in  accordance  «vith 

S  1955.04  of  Subpart  B  of  Part  1955  of 
this  chapter. 

(b)  Unsuitable  pn^jerty.  SufGcient 
maintenance  to  retain  or  enhance  the 
visual  appeal  of  the  property  will  be 
performed  provided  it  is  economically 
justified.  When  economically  feasible, 
repairs  will  be  made  prior  to  offering  the 
property  for  sale  unless  a  prospective 
purchaser  has  indicated  an  interest  in 
buying  the  property  "as  is"  or  the 
County  Supervisor  or  District  Director 
documents  that  the  property  would 
likely  be  vandalized  prior  to  sale.  If  the 
property  is  not  repaired  to  meet  pSS 
standarids,  the  advertising  requirements 
and  deed  restriction  provisions  outlined 
in  S  1955.116  of  this  subpart  apply;  and  it 
will  immediately  be  offered  for  sale  "as 
is."  If  the  property  is  not  sold  within  120 
days,  or  if  the  State  Director  determines 
a  regular  sale  is  not  feasible,  the 
structure  may  be  offered  for  sale  by 
sealed  bid  or  aoctioB  or  as  chattel  to  be 
removed  from  the  site,  in  accordance 
with  §  1955.122  of  this  subpart  If  no 
offer  is  received  the  structure(s)  may  be 
removed  by  contract  in  accordance  with 
FmHA  Instruction  2024-A  (available  in 
any  FmHA  office)  and  the  site  offered 
for  sale. 

$1955.112    Mettwd  Of  sale  (housing). 

(a)  Sales  by  FmHA.  Sales  customarily 
will  be  made  by  FmHA  personnel  in 
accordance  widi  SS  1955.114  and 
1955.115  of  this  subpart  (as  appropriate) 
when  staffing  and  workload  permit  and 
inventory  levels  do  not  exceed  those 
outlined  in  paragraph  (b)  of  this  section. 
Adequate  and  timely  advertising  in 
accordance  with  §  1955.146  of  this 
subpart  is  of  utmost  importance  when 
this  method  of  sale  is  used.  For  MFH. 
this  method  wiU  always  be  used  unless 
another  method  is  authorized  by  the 
Assistant  Administrator  for  Housing. 

(b)  Real  Estate  brokers.  The  services 
of  real  estate  brokers  for  regular  sales 
will  be  used  as  provided  for  in 

S  1955.130  of  this  subpart  in  any  County 
Office  with  5  or  more  SFH  properties  in 
inventory  at  any  one  time  during  the 
calendar  year.  "The  use  of  real  estate 
brokers  by  County  (Dffices  having  less 
than  5  SFH  properties  in  inventory  at 
any  one  time  during  die  calendar  year  is 
optional  by  the  State  Director  if  stafRng 
and  workload  permit  sales  directly  by 
FmHA.  When  broker  services  for  SFH 


are  used,  die  FndiA  ofRce  will  not 
conduct  direct  sales  for  the  listed 
property  but  will  refer  inquiries  to  the 
broker  or  list  of  participating  brokers 
unless  an  acceptable  written  offer  has 
been  received  on  a  property  prior  to  the 
time  it  has  been  determined  available 
for  sale  and  listed  with  brokers.  Brokers  i 
may  oidy  be  used  for  MFH  with 
authorization  of  die  Assistant 
Administrator  for  Housing. 

(c)  Sealed  bid  or  auction.  If  the  State 
Director  determiaes  diat  unsuitable  SFH 
properties  have  been  given  adequate 
market  exposure  and  that  diligent  sales 
efforts,  including  use  of  real  estate 
brokers,  have  not  produced  buyers,  he/ 
she  may  authorize  sale  by  sealed  bid  or 
public  auction.  Suitable  SFH  property 
will  be  sold  by  regular  sale  only,  unless 
the  Assistant  Administrator  for  Housing 
authorized  the  use  of  the  sealed  bid  or 
auction  method.  These  authorities  may 
not  be  redelegated.  Indiscriminate  use  of 
these  methods  of  sale  could  adversely 
affect  other  properties  located  in  a 
subdivision.  Therefore,  the  decision  to 
use  sealed  bid  or  auction  sale  methods 
to  dispose  of  SFH  units  located  in  a 
subdivision  must  address  the  number  of 
dwellings  to  be  sold  by  these  methods, 
the  suitability  of  the  entire  subdivision 
for  further  FmHA  financing,  and  the 
effect  of  such  sales  on  the  surrounding 
borrowers.  Detailed  guidance  for 
conducting  sealed  bid  sales  is  provided 
in  §  1955.147  of  this  subpart  and  for 
conducting  auction  sales  in  SS  1955.131 
and  1955.148  of  this  subpart 

S  1955.113    Price  (housing). 

Real  property  will  be  offered  or  listed 
for  its  market  value,  as  adjusted  by  any 
administrative  price  reductions  provided 
for  in  this  section,  except  during  the 
period  of  June  1, 1986,  through  August 
29, 1986.  unsuitable  SFH  inventory 
property  will  be  offered  or  listed  for  70 
percent  of  market  value  %vith  the  State 
Director  having  the  authority  to  deviate 
from  this  percentage  based  upon 
documentable  conditions  within  the 
State.  Market  value  will  be  based  on  the    - 
condition  of  the  property  at  the  time  it  is 
made  available  for  sale.  However,  when 
a  Section  515  RRH  credit  sale  is  being 
made  to  a  nonprofit  organization  or 
public  body  to  utilize  former  single 
family  dwellings  as  a  rental  or 
cooperative  project  for  very-low-income 
residents,  the  price  will  be  the  lesser  of 
the  C^ovemment's  investment  or  the 
market  value,  less  administrative  price 
reductions,  if  any. 

(a)  SFH  price  reduction.  If  SFH 
property  has  not  sold  after  being 
actively  marketed  for  at  least  120  days, 
the  Ckiunty  Supervise  or  District 


Director  may  administratively  reduce 
die  price  by  an  amount  not  to  exceed 
five  percent  (5%)  if  deemed  not  to  be  in 
the  best  interest  of  the  Government  or 
reappraise  die  property  if  additional 
maricet  data  indicates  this  action  is 
-warranted.  Snbsequeilt  price  reduction 
not  to  exceed  5  percent  per  reduction 
may  be  made  in  periods  of  not  less  than 
120  days  each.  Administrative  price 
reductions  may  be  made  without 
changing  the  SFH  appraised  value. 
Reduction(8)  will  be  documented  in  the 
running  record.  Active  written  offers, 
otherwise  acceptable  except  for  price, 
will  be  retained  and  accepted  in  order  of 
highest  price  if  equal  to  or  greater  than 
the  reduced  price. 

(b)  MFH  price  reduction.  For  multiple- 
family  property,  the  sale  price  will  only 
be  reduced  to  the  extent  that  the  maricet 
value  has  decreased  as  shown  in  a 
current  maiket  appraisal.  The  District 
Director  will  not  reduce  the  price 
without  the  prior  written  approval  of  the 
State  Director.  Tlie  State  Director  must 
request  National  Office  authorization  on 
reductions  of  price  for  multiple-family 
property  if  the  inventory  value  at  the 
time  of  acquisition  exceeded  the  State 
Director's  loan  approval  authority. 


$1955.114    Salee  Steps  for  suitable 
property  (housing). 

After  repairs,  if  any,  are  completed, 
suitable  property  will  be  offered  for  sale 
as  outlined  in  this  section  and  Form 
FmHA  1955-3A  processed  to 
incorporate  the  date  the  property  is 
listed  for  sale.  The  appraisal  should  be 
updated  and  Form  FmHA  1955-3A  must 
be  processed  updating  the  appraisal 
date  and  market  value  to  reflect  repairs 
and  improvements,  if  any,  and  Form  p 
FmHA  1955-40,  for  SFH  property,  or 
other  appropriate  notice  for  MFH 
property,  will  be  prepared.  Suitable 
property  will  be  sold  by  regular  sale 
only,  unless  the  Assistant  Administrator 
for-Housing  authorizes  another  method. 
If  the  State  Director  determines  that 
suitable  properties  have  been  given 
.  adequate  market  exposure  and  that 
diligent  sales  efforts  including  the  use  of 
real  estate  brokers  have  not  produced 
purchasers,  he/she  may  request  the 
Assistant  Administrator  for  Housing  to 
authorize  sale  by  sealed  bid  or  public 
auction. 

(a)  Single  family  housing.  The  sale 
price  will  be  established  in  accordance 
widi  S  1955.113  of  diis  subpart  The 
County  Supervisor  wUl  either  offer  the 
property  for  regular  sale  or  list  it  with 
real  estate  brokers  for  sale  under  the 
provisions  of  1 1955.112  of  this  subpart. 
Properties  will  be  offered  or  listed  by 
use  of  Form  FmHA  1955-40,  unless 
FmHA  has  on  hand  a  signed  offer  to 


purdiase  a  specific  property.  The  date 
the  form  is  posted  or  listed  with 
participating  brokers  is  the  effective 
date  that  the  offer  for  sale  has  begun, 
and  die  date  it  is  mailed  to  participating 
brokers  is  the  effective  date  of  listing. 
Offers  and  listings  will  provide  for  sales 
on  both  eligible  or  ineligible  terms. 
However,  all  suitable  SFH  property  will 
be  available  for  purdiase  by  eligible 
SFH  applicants  only  for  the  first  30  days 
from  fte  date  of  the  initial  offering  or 
listing,  and  for  the  first  30  days  fixim  the 
date  of  any  reduction  in  price.  During 
this  30-day  period,  offers  will  be 
accepted  from  others  and  held  until  the 
beginning  of  the  business  day  following 
the  30-day  period  when  they  will  be 
considered  along  with  all  other  offers 
received  that  business  day.  If  not  sold 
during  the  30-day  period,  the  property 
may  then  be  purchased  by  either  eligible 
or  ineligible  buyers  on  a  first-come  first- 
served  basis.  However,  for  written 
offers  received  during  business  hours  on 
the  same  day,  eligibles  will  be  given  first 
priority,  then  cash  offers  will  take 
precedence  over  offers  requiring  credit. 
Among  cash  offers  or  offers  requiring 
credit  on  ineligible  terms,  an  offer  higher 
than  the  listed  price  will  be  given 
preference.  Preference  will  be  given  to  a 
cash  offer  whidi  n  at  least  *  percent  of 
the  highest  offer  requiring  credit  on 
ineligible  terms. 

(•Refer  to  Exhibit  B  of  FmHA  Instruction 
440.1  (available  in  any  FmHA  office]  for  the 
current  percentage.) 

(For  offers  requiring  credit  on  eligible 
terms,  no  preferences  will  be  given  for 
an  offer  higher  thap  the  listed  price.  An 
offer  from  an  eligible  applicant  which  is 
higher  than  the  listed  price  will  be 
freated  as  equally  acceptable  with  other 
offers  from  eligibles  and  sold  for  the 
listed  price.)  Selection  of  equally 
acceptable  offers  in  any  category 
(eligible  or  ineligible]  received  the  same 
business  day  will  be  made  by  lot.  Credit 
sales  to  eligible  appUcants  ivill  be  in 
accordance  with  the  provisions  of 
Subpart  A  of  Part  1944  of  this  chapter. 
Sales  to  ineligibles  will  be  for  cash  or  as 
credit  sales  on  ineligible  terms  as 
outlined  in  S  1955.118  of  this  subpart. 
Offers  for  less  than  the  listed  price  may 
be  held  until  the  price  has  been  reduced 
administratively  to  the  offer  price  or  the 
property  is  reappraised,  whichever 
occurs  first  The  lesser  offers  will  be 
considered  as  received  on  the  date  of 
the  price  reduction. 

(b)  Multiple-family  housing.  The  sale 
price  will  be  established  in  accordance 
with  S  1955.113  of  this  subpart. 
Notification  of  known  interested 
prospective  offerors  and  advertising 
should  be  handled  as  set  forth  in 


S  1955.146  of  diis  subpart.  The  sale 
information  will  include  the  s«9e  price 
and  require  all  offerors  to  snbadl  an 
application  package  comparaWe  to  that 
required  by  the  respective  loan  program 
which  will  be  reviewed  by  Ihe  State 
Director.  The  sale  date  wdl  be  set  to 
allow  adequate  time  for  adveilisiqg  and 
review  of  applications.  OSesom  wdiose 
applications  are  rejected  by  FndiA  will 
be  notified  in  writing  by  the  ajyiroval 
official.  An  offeror  may  withcbaw  an 
offer  prior  to  the  sale  date,  but  on  die 
sale  date,  all  offers  from  applicants 
determined  eligible  for  the  type  of  loan 
being  offered  will  be  considered.  Offers 
will  be  placed  in  a  receptacle  and  one 
offer  drawn.  Award  will  be  made  to  the 
offeror  drawn.  The  successful  offeror 
will  be  notified  immediately  in  writing 
by  the  approval  official,  return  receipt 
requested,  that  the  successful  offeror's 
offer  has  been  accepted  even  if  the 
successful  offeror  was  present  at  the 
sale.  The  remaining  offerors  will  each  be 
notified  by  letter,  return  receipt 
requested,  that  their  offer  was  not 
successful,  the  selection  of  the 
successful  offeror  was  by  lot  and 
therefore  is  not  appealable.  If  an 
unsuccessful  offeror  was  not  present  at 
the  sale  and  requests  the  name  of  the 
successful  offeror,  the  name  may  be 
released.  If  the  MFH  property  has  been 
listed  with  real  estate  brokers  after 
receiving  authorization  from  the 
Assistant  Administrator  for  Housing, 
Form  FmHA  1955-40,  or  other 
appropriate  form  designated  for  MFH 
property,  will  be  used  and  the  property 
sold  to  the  first  eligible  applicant 
meeting  the  respective  program 
requirements.  Any  other  method  of  sale 
must  receive  prior  written  authorization 
of  the  Assistant  Administrator  for 
Housing. 

(c)  Single  family  inventory  converted 
to  MFH.  Written  offers  by  nonprofit 
organizations  or  public  bodies  will  be 
considered  by  FmHA  for  the  purchase  of 
multiple  SFH  units  for  conversion  to 
MFH. 

(1)  The  price  provisions  of  §  1955.113 
and  the  processing  provisions  for  MFH 
in  S  1955.117  of  this  subpart  apply  to 
such  a  conversion. 

(2)  The  provisions  of  S  1955.130  of  diis 
subpart  pertaining  to  real  estate  brokers 
apply,  as  applicable,  and  a  commission 
will  be  due  in  the  normal  manner  or 
units  which  were  listed  with  the 
broker(8). 

(3)  Prior  approval  of  the  National 
Office  is  required  before  issuance  of 
Form  AD-622,  "Notice  of  Preapplication 
Review  Action."  A  preapplication  with 
the  information  oudined  in  Exhibit  A-6 
of  Subpart  E  of  Part  1944  of  diis  chapter, 
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along  with  the  State  Director's 
recommendation,  will  be  forwarded  to 
the  National  Office,  Attention:  Assistant 
Administrator  for  Housing,  for  a 
determination  and  further  guidance. 

(4]  A  credit  sale  for  this  purpose  will 
be  made  according  to  the  provisions  of 
Subpart  E  of  Part  1944  of  this  chapter,  as 
modified  by  S  1955.117  of  this  subpart 
except  the  units  need  not  be  contiguous, 
but  they  must  be  located  in  close  enough 
proximity  so  that  management  costs  are 
not  increased  nor  management        i 
capabilities  diminished  because  of  I 
distance. 

(5)  An  additional  loan  may  be  made 
simultaneously  with  the  credit  sale,  or 
later,  only  when  the  property  involved 
meets  the  definition  of  "project"  set 
forth  in  1 1944.205(j]  of  Subpart  E  of  Part 
1944  of  this  chapter. 

(d)  CONACT  residential  property 
suitable  for  the  SFH program.  When  a 
single  family  house  acquired  under  the 
CONACT  is  determined  to  be  suitable 
for  the  SFH  program,  it  may  be  offered 
for  sale  as  a  SFH  unit  as  though  it  had 
been  acquired  under  the  SFH  program.  It 
may,  however,  be  sold  in  this  manner  to 
an  eligible  RH  borrower  on  eligible 
terms  only — not  for  cash  or  on  ineligible 
terms.  When  a  house  is  offered  for  sale 
under  this  paragraph,  the  listing  notices 
and  any  advertising  (whether  being  sold 
by  FmHA  or  through  real  estate  brokers) 
must  state  this  restriction. 

91955.115   Sates  sttpf  for  urauttaMei 
propwiy  (housing). 

The  appropriate  FmHA  office  will 
take  the  following  steps  after  repairs,  if 
economically  feasible,  are  completed. 
The  appraisal  will  be  updated  to  reflect 
repairs  and  improvements,  if  any,  and 
Form  FmHA  1955-40  for  SFH  property, 
or  other  appropriate  notice  for  MFH 
property,  will  be  prepared.  Process  Form 
FmHA  1955-3A  to  incorporate  the  date 
the  property  is  listed  for  sale  and/or 
update  the  new  appraisal  date  and 
market  value. 

(a]  Single  Family  housing.  Sales  steps 
will  be  the  same  as  for  suitable  SFH 
property,  as  provided  in  S  1955.114(a)  of 
this  subpart,  except  that  sales  must  be 
for  cash  or  credit  on  ineligible  terms  as 
provided  in  9  1955.118  of  this  subpart.  If 
an  unsuitable  SFH  property  has  not  sold 
after  120  days  from  being  offered  for 
sale  or  listed  with  brokers, 
consideration  should  be  given  to  using  a 
sealed  bid  or  auction  sale  method.  Use 
of  the  sealed  bid  or  auction  method 
without  attempting  a  regular  sale  may 
be  considered  in  special  circumstances; 
e.g.,  where  structiires  have  been 
substantially  destroyed  by  fire  with  the 
remaining  value  being  only  in  the  land. 
Special  circimistances  may  also  indicate 


that  the  structures  should  be  sold  as 
chattel  (salvage)  when  authorized  by  the 
State  Director.  Sealed  bid  sales  of 
unsuitable  SFH  property  should  be 
completed  and  closed  within  90  days  of 
the  State  Director's  authorization  to  use 
this  method.  Auction  sales  should  be 
completed  and  closed  within  120  days  of 
the  State  Director's  authorization  to  use 
this  method.  The  advertising 
requirements  and  deed  restrictions  of 
9  1955.116  of  this  subpart  apply  to 
unsuitable  properties  which  do  not  meet 
FmHA  DSS  standards. 

(b)  Multiple-family  housing.  Sales 
steps  will  be  the  same  as  for  suitable 
MFH  property  as  provided  in 
9  1955.114(b)  of  this  subpart  except  that 
sale  must  be  for  cash  or  credit  on 
ineligible  terms  as  set  forth  in  9  1955.118 
of  this  subpart.  Additionally,  if  cash 
offers  are  received,  they  will  be  given 
first  preference  by  drawing  from  the 
cash  offers  only.  If  the  State  Director 
determines  an  auction  sale  should  be 
used  to  sell  unsuitable  MFH  property, 
authority  to  use  that  method  of  sale 
must  be  requested  from  the  Assistant 
Administrator  for  Housing.  Inventory 
files,  including  information  on  the 
acquisition,  marketing  efforts  made, 
management  of  the  property,  other 
pertinent  information,  a  memorandum 
covering  the  facts  of  the  case,  and 
recommendation  of  the  State  Director, 
must  be  submitted  for  review. 

{1955.118    ReQUHPsnMnts  for  sate  of 
property  not  HMsUii(|  ctocont.  safe  and. 
sanitary  (DSS)  standards  (housing). 

(a)  Notices  and  advertising.  If  the 
inventory  housing  property  has  a  single- 
family  dwelling  or  a  MFH  unit  which 
does  not  meet  DSS  standards  as  defined 
in  9  1955.103  (f)  of  this  subpart,  any 
"Notice  of  Real  Property  for  Sale," 
"Notice  of  Sale,"  or  any  other 
advertisement  used  in  conjunction  with 
advertising  the  sale  must  contain  the 
following  notice: 

The  itnicture  presently  on  this  property 
does  not  meet  the  "Decent  Safe,  and  Sanitary 
Housing"  standards  as  defined  by  the 
Farmers  Home  Administration.  Prior  to  being 
used  for  residential  purposes,  the  structure 
must  be  restored  or  repaired  to: 

(1)  Be  structurally  sound  and  habitable, 

(2)  Have  a  potable  water  supply, 

(3)  Have  functionally  adequate,  safe,  and 
operable  heating,  plumbing,  electrical  and 
sewage  disposal  systems,  and 

(4)  Meet  the  Thermal  Performance 
Standards  for  existing  construction  as 
outlined  in  Exhibit  D  of  Subpart  A  of  Part 
1924  of  Title  7  of  the  Ck>de  of  Federal 
Regulations. 

(b)  Sales  agreements.  If  a  housing 
structure  in  inventory  does  not  meet 
DSS  standards,  the  Forms  FmHA  1955- 
45  or  Form  FmHA  1955-46  used  in 


conjunction  with  the  sale  must  indicate 
the  type  of  deficiencies  that  exists  and 
must  contain  the  following  clause: 

This  property  contains  a  dwelling  unit  or 
units  which  FmHA  has  deemed  to  be 
inadequate  for  residential  occupancy.  The 
Quitclaim  Deed  by  which  the  property  will  be 
conveyed  to  the  purchaser  will  contain  a 
covenant  binding  the  purchasers  and  the 
property  which  will  restrict  the  residential 
unit(s]  on  the  property  from  being  used  for 
residential  occupancy  until  the  dwelling 
unit(8]  is  structurally  sound  and  habitable, 
has  a  potable  water  supply,  has  functionally 
adequate,  safe,  and  operable  heating, 
plumbing,  electrical  and  sewage  disposal 
systems,  and  meets  the  Thermal  Performance 
Standards  as  outlined  in  Exhibit  D,  of 
Subpart  A  of  Part  1924  of  Title  7  of  the  Code 
of  Federal  Regulations.  This  restriction  is 
imposed  pursuant  to  section  510(e]  of  the 
Housing  Act  of  1949,  as  amended,  42  U.S.C. 
1480(e). 

(c)  Quitclaim  deed.  The  following  or 
similar  restrictive  clause  adapted  for  use 
in  an  individual  State  pursuant  to  a 
State  Supplement  approved  by  OGC 
must  be  added  to  the  quitclaim  deed  for 
properties  with  dwellings  which  do  not 
meet  the  definition  of  decent  safe,  and 
sanitary: 

Pursuant  to  section  510(e)  of  the  Housing 
Act  of  1949.  as  amended,  42  U.S.C.  1480(e), 
the  purchaser  ("Grantee"  herein]  of  the 
above-described  real  property  (the  "subject 
property"  herein)  covenants  and  agrees  with 
the  United  States  acting  by  and  through 
Farmers  Home  Administration  (the  "Grantor" 
herein)  that  the  dwelling  unit(8)  located  on 
the  subject  property  as  of  the  date  of  this 
Quitclaim  Deed  will  not  be  occupied  or  used 
for  residential  purposes  until  the  unit(8)  is 
structiu'sUy  sound  and  habitable,  as  a 
potable  water  supply,  has  functionally 
adequate,  safe,  and  operable  heating, 
plumbing,  electrical  and  sewage  disposal 
systems  and  meets  the  Thermal  Performance 
Standards  as  outlined  in  Exhibit  D  of  Subpart 
A  of  Part  1924  of  Title  7  of  the  Code  of 
Federal  Regulations.  This  covenant  shall  be 
binding  on  Grantee  and  Grantee's  heirs, 
assigns  and  successors  and  will  be  construed 
as  both  a  covenant  running  with  the  subject 
property  and  as  an  equitable  servitude.  This 
covenant  will  be  enforceable  by  the  United 
States  in  any  court  of  competent  jurisdiction. 
When  the  existing  dwelling  unit(s)  on  the 
subject  property  compUes  with  the 
aforementioned  standards  of  the  Farmers 
Home  Administration  or  the  unit(s)  has  been 
completely  razed,  upon  appUcationlo 
Farmers  Home  Administration  in  accordance 
with  its  regulations,  the  subject  property  may 
be  released  from  the  effect  of  this  covenant 
and  this  covenant  will  thereafter  be  of  no 
further  force  or  effect 

(d)  Release  of  restrictive  clause.  A 
State  Supplement  outlining  the 
procedure  for  releasing  the  DSS 
covenant  will  be  issued  with  the  advice 
and  approval  of  OGC 


S19S&117    Piocsssing  credH  sales  on 
sliQlMe  tems  flioueino). 

The  following  provisions  apply  to  all 
credit  sales  on  eligible  terms: 

(a)  Offers.  Form  FmHA  1955-45  wiU 
be  used  to  document  the  offer  and 
acceptance  for  regular  FmHA  sales. 
Confract  acceptance  is  normally  made 
prior  to  processing  Form  FmHA  410-4, 

■  "Application  for  Rural  Housing 
Assistance  (Non  Farm  Tract),  for  SFH 
property  with  the  provision  that 
acceptance  is  subject  to  program 
approval.  MFH  property  sales  require  an 
application  package  comparable  to  that 
submitted  for  the  respective  loan 
program  application. 

(b)  Processing.  The  FmHA  regulations 
pertaining  to  the  type  of  credit  being 
extended  will  be  followed  in  making 
credit  sales  on  eligible  terms  except  as 
modified  by  the  provisions  of  this 
section.  All  MFH  credit  sales  may  be 
made  for  up  to  100  percent  of  the  current 
market  value  of  the  security  less  any 
prior  lien.  However,  if  a  profit  or  limited 
profit  applicant  desires  to  earn  a  return, 
the  applicant  wiU  be  required  to 
contribute  at  least  5  percent  of  the 
purchase  price  as  a  cash  down  payment 
unless  otherwise  waived  by  the 
Administrator  under  9  1955.149  of  this 
subpart  All  credit  sales  of  RRH.  RCH. 
and  LH  properties  will  be  subject  to 
prepayment  and  use  restrictions 

'  specified  by  the  respective  program 
requirements. 

(c)  Approval.  Form  FmHA  1940-1  will 
be  used  to  approve  a  credit  sale  even 
though  no  obligation  of  funds  is 
involved. 

(d)  Down  payment  When  a  down 
payment  is  made,  it  will  be  collected  at 
closing,  identified  by  advice  number, 
purchaser's  name  and  case  number,  and 
remitted  in  accordance  with  FmHA 
Instruction  1951-B  (available  in  any 
FmHA  office). 

(e)  Interest  rate.  Upon  request  of  the 
applicant  the  interest  rate  charged  by 
FmHA  will  be  the  lower  of  the  interest 
rate  in  effect  at  the  time  of  loan 
approval  or  closing.  If  the  applicant  does 
not  indicate  a  choice,  the  loan  will  be 

'  closed  at  the  rate  in  effect  at  the  time  of 
loan  approval. 

(f)  Closing  costs.  MFH  purchasers  will 
'  pay  closing  costs  from  thefr  own  funds. 

Where  necessary,  SFH  purchasers  who 
qualify  may  be  made  a  subsequent  loan 
to  pay  closing  costs  in  an  amount  not  to 
exceed  1  percent  of  the  sale  price  of  the 
dwelling. 

(g)  Closing  sale.  Title  clearance,  loon 
.  closing  and  property  insurance 

requirements  for  a  credit  sale,  and  any 
loan  closed  simultaneously  with  the 
credit  sale,  are  the  same  as  for  a 
program  loan  of  the  same  type  except 


(1)  The  property  will  be  conveyed  in 
accordance  with  9  t955.141(a)  of  this 
subpart. 

(2)  Earnest  money,  if  any,  will  be  used 
to  pay  purchaser's  closing  costs  with 
any  balance  of  closing  costs  being  paid 
from  the  purchaser's  personal  funds 
except  as  provided  in  paragraph  (f)  of 
this  section.  For  SFH  credit  sales  and 
MFH  credit  sales  to  nonprofit 
organizations  or  pubUc  bodies,  any 
excess  deposit  will  be  refunded  to  the 
purchaser.  For  MFH  sales  to  profit  or 
limited  profit  buyers,  any  excess  earnest 
money  deposit  will  be  credited  to  the 
purchase  price  and  recognized  as  a  part 
of  the  purchaser's  initial  investment 

(3)  llie  County  Supervisor  or  District 
Director  will  provide  the  closing  agent 
with  the  necessary  information  for 
closing  the  sale.  The  assistance  of  OGC 
will  be  requested  to  provide  closing 
instructions  in  exceptional  or  complex 
cases  and  for  all  MFH  sales. 

(h)  Reporting.  After  the  sale  is  closed, 
it  will  be  reported  according  to 
9  1955.142  of  this  subpart 


S  1955.118    Processing  cash  ssies  or  credn 
saies  on  InetigiMe  terms  (housing). 
Cash  sales  will  be  closed  by  the 

servicing  official  collecting  the  purchase 
price  (less  any  earnest  money  or  bid 
deposit)  and  delivering  the  deed  to  the 
purchaser.  Proceeds  will  be  remitted 
according  to  FmHA  Instruction  1951-B 
(available  in  any  FmHA  office).  The 
following  provisions  apply  to  credit 
sales  on  ineligible  terms: 

(a)  General.  The  provisions  of 

{  1955.117  (a)  and  (c)  of  this  subpart  also 
apply  to  sales  on  ineligible  terms. 
However,  the  following  modification  on 
instruments,  if  applicable,  will  be  made 
and  initiated  by  both  the  applicant  and 
the  approval  official: 

(1)  (5n  the  promissory  note  any 
covenants  relating  to  graduation  to  other 
credit  personal  occupancy,  and 
restrictions  on  leasing  will  be  deleted  by 
lining  through  and  will  be  initiated  by 
the  obligor(s). 

(2)  On  the  security  instrument 
(mortgage  or  deed  of  trust)  the 
covenants  relating  to  graduation  to  other 
credit,  personal  occupancy,  and 
restrictions  on  lease  will  be  deleted  by 
lining  through  and  will  be  initialed  by 
the  mortgagor(s).  , 

(b)  Doivn  payment.  Down  payment  of 
not  less  than  10  percent  of  the  purchase 
price  is  required  at  closing  and  will  be 
remitted  by  the  servicing  official 
according  to  FmHA  Instruction  1951-B 
(available  in  any  FmHA  State  Office). 

(c)  Interest  rate.  The  ineligible  SFH 
interest  rate  will  be  charged  on  all  credit 
sales  of  SFH  property  on  ineligible 
terms.  The  Section  515  RRH  interest  rate 


plus  Vt  percent  will  be  charged  on  all 
other  types  of  housing  credit  sales.  Refer 
to  Exhibit  B  of  FmHA  Instruction  440.1 
(available  in  any  FmHA  office)  for 
interest  rates.  Loans  made  on  ineligible 
terms  will  be  closed  at  the  interest  rate 
which  is  in  effect  at  the  time  the  loan 
was  approved. 

(d)  Term  of  note.  The  balance  of  the 
purchase  price  will  be  amortized  as       ^ 
follows,  except  the  term  will  never  be 
longer  than  the  period  for  which  the 
property  will  serve  as  adequate  security: 

(1)  SFH.  (i)  When  a  purchaser  does 
not  own  an  adequate  home,  intends  to 
occupy  the  house,  and  cannot  obtain 
other  credit  for  its  purchase,  the  term 
may  be  for  a  period  not  to  exceed  30 
years. 

(ii)  For  purchasers  who  do  not  meet 
the  criteria  in  paragraph  (d)(l)(i)  of  this 
section,  the  note  amount  will  be 
amortized  for  not  more  than  10  years. 
However,  if  the  State  Director 
determines  more  favorable  terms  are 
necessary  to  facilitate  the  sale,  the  note 
amount  may  be  amortized  using  a  20- 
year  factor  with  payment  in  full  (balloon 
payment)  due  not  later  than  10  years 
from  the  date  of  closing. 

(2)  MFH.  No  more  than  10  years 
unless  the  State  Director  determines 
more  favorable  terms  are  necessary  to 
facilitate  the  sale  in  which  case  the  note 
amount  may  be  amortized  using  a  30- 
year  factor  with  payment  in  full  (balloon 
payment)  due  not  later  than  10  years 
from  the  date  of  closing. 

(e)  Closing  sale.  Title  clearance,  loan 
closing  and  property  insurance 
requirements  for  a  credit  sale  are  the 
same  as  for  a  program  loan  except: 

(1)  The  property  will  be  conveyed  in 
accordance  with  9  1955.141(a)  of  this 
subpart. 

(2)  The  purchaser  will  pay  closing 
costs.  Earnest  money,  if  any,  will  be 
used  to  pay  purchaser's  closing  costs 
with  any  balance  of  closing  costs  being 
paid  by  the  purchaser. 

(3)  The  County  Supervisor  or  District 
Director  will  provide  the  closing  agent 
wnth  the  necessary  information  for 
closing  the  sale,  llie  assistance  of  OGC 
will  be  requested  to  provide  closing 
instructions  in  exceptional  or  complex 
cases  and  for  all  MFH  sales. 

(f)  Reporting.  After  the  sale  is  closed, 
it  will  be  reported  according  to 

9  1955.142  of  this  subpart. 

(g)  Classification.  Credit  sales  on 
ineligible  terms  will  be  classified  as  NP 
loans  and  serviced  accordingly. 

91955.119    Payment  Of  discount  points 
(housing). 

To  effect  regular  sale  of  inventory 
SFH  property  to  a  purchaser  who  is 
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financing  the  purchase  of  the  property 
with  a  non  FmHA  loan,  the  State 
Director  may  authorize  the  payment  by 
FmHA  of  not  more  than  three  discount 
points.  The  payment  must  be  a 
customary  requirement  of  the  lender  for 
the  seller  within  the  conununity  where 
the  property  is  located.  Terms  of 
payment  will  be  incorporated  in  Form 
FmHA  1955-45  and  will  be  fixed  as  of 
the  date  the  form  is  signed  by  the 
appropriate  FmHA  official.  Points  will 
not  be  paid  to  reduce  the  interest  rate  to 
be  paid  by  the  purchaser.  The  payment 
will  be  deducted  from  the  funds  to  be 
received  by  FmHA  at  closing. 

91955.120    (RMWVwi] 

Chattel  Property 

§1955.121    Satoofacquirwlclwttate 
(dwttal). 

Sections  1955.122  through  1955.124  of 
this  subpart  prescribe  procedures  for  the 
sale  of  all  acquired  chattel  property 
except  real  property  rights.  The  State 
Director  is  authorized  to  sell  acquired 
chattels  by  auction,  sealed  bid,  regular 
sale  or,  for  perishable  items  and  crops, 
by  negotiated  sale.  The  State  Director 
may  redelegate  authority  to  any 
qualified  FmHA  employee. 

$1955.122    Mattiod  of  tale  (diattaf). 

Acquired  chattels  tvill  be  sold  as 
expeditiously  as  possible  using  the 
method(s]  considered  most  appropriate. 
If  the  chattel  is  not  sold  withhi  180  days 
after  acquisitions,  assistance  will  be 
requested  as  outlined  in  S  1955.143  of 
this  subpart. 

(a)  Regular  sale.  Chattels  may  be  sold 
by  FmHA  employees  at  market  value  to 
eligible  applicants.  Form  FmHA  440-21. 
"Appraisal  of  Chattel  Property,"  will  be 
used  when  appraising  chattels  for 
regular  sale. 

(b)  Auctions.  Section  1955.148  of  this 
subpart  provides  detailed  guidance  on 
auctions  applicable  to  the  sale  of 
chattels,  as  supplemented  by  this 
section. 

(1)  Established  public  auction.  An 
established  public  auction  is  an  auction 
conducted  at  a  facility  that  is  widely  , 
advertised  and  that  is  held  on  a 
regularly  scheduled  basis.  This  method 
of  sale  is  particularly  suited  for  the  sale 
of  commodities,  farm  machinery  and 
Uvestock.  No  additional  public  notice  of 
sale  is  required  other  than  that 
commonly  used  by  the  faciUty.  This  is 
the  preferred  method  of  disposal. 

(2)  Other  auctions.  Other  auctions, 
whether  conducted  by  FmHA  employees 
or  fee  auctioneers,  are  suitable  for  on- 
premises  sales,  for  sale  of  dissimilar 
chattels,  and  for  the  sale  of  chattels  in 
conjunction  with  the  auction  of  real 


property.  A  minimum  of  5  days  public 
notice  will  be  given  prior  to  Uie  date  of 
auction. 

(c)  Sealed  bid  sales.  Section  1955.147 
of  this  subpart  provides  detailed 
guidance  on  sealed  bid  sales  applicable 
to  the  sale  of  chattels.  When  it  is 
believed  that  financing  will  have  to  be 
provided  through  a  credit  sale,  this 
method  has  advantages  over  auction 
sales.  It  requires,  however,  additional 
steps  in  the  event  any  estabhshed      ) 
minimum  price  is  not  obtained.        ^ 
Preference  will  be  given  to  a  cash  offer 
which  is  at  least  *  percent  of  the  highest 
offer  requiring  credit. 

(*Refer  to  Exhibit  B  of  FmHA  Instruction 
440.1  (available  in  any  FmHA  office)  for  the 
current  percentage.) 

(d)  Negotiated  sale.  Perishable 
acquired  items  and  crops  (except 
timber)  and  chattels  for  which  no 
acceptable  bid  was  received  from 
auction  or  sealed  bid  methods  may  be 
sold  by  direct  negotiation  for  the  best 
price  obtainable.  Preference  will  be 
given  to  a  cash  offer  which  is  at  least  * 
percent  of  the  highest  offer  requiring 
credit. 

('Refer  to  Exhibit  B  of  FmHA  Instruction 
440.1  (available  in  any  FmHA  office)  for  the 
current  percentage.) 

No  public  notice  is  required  to  negotiate 
with  interested  parties  including  prior 
bidders.  Justification  for  the  use  of  this 
method  of  sale  will  be  documented.  A 
copy  of  the  sale  instrument  (Form  FmHA 
1955-17.  "Bill  of  Sale  'A'— Sale  of 
Government  Property")  will  be  kept  in 
the  County  or  District  Office  inventory 
file.  Sale  proceeds  will  be  remitted 
according  to  FmHA  Instruction  1951-B 
{available  in  any  FmHA  office).  A  State 
Supplement,  when  needed,  will  be 
prepared  with  the  assistance  of  OGC  to 
provide  additional  guidance  on 
negotiated  sales  and  to  insure 
compliance  with  State  laws. 

91955.123    Sal*  proceduTM  (chattel). 

(a)  Credit  sales.  Although  cash  sales 
are  preferred  in  the  sale  of  chattels, 
credit  sales  may  be  used 
advantageously  in  the  sale  of  chattels  to 
eligible  purchasers  and  to  facilitate 
sales  of  high-priced  chattels.  Credit 
sales  to  eligible  purchasers  will  be  in 
accordance  with  the  provisions  of  this 
Chapter  for  the  appropriate  program  for 
which  a  loan  would  otherwise  be  made 
including  eligibility  determinations. 
Preference  will  be  given  to  a  cash  offer 
which  is  at  least  *  percent  of  the  highest 
offer  requiring  credit. 

('Refer  to  Exhibit  B  of  FmHA  Instruction 
440.1  (available  in  any  FmHA  office)  for  the 
current  percentage.) 


Credit  sales  to  ineligible  purchasers  may 
be  offered  on  terms  of  not  less  than  ten 
percent  (10%)  down  payment  with  the 
remaining  balance  amortized  over  a 
period  not  to  exceed  five  years.  Hie 
interest  rate  for  ineligible  purchasers 
will  be  the  current  ineligible  interest 
rate  for  Farmer  Program  property  set 
forth  in  Exhibit  B  of  FmHA  Instruction 
440^1  (available  in  any  FmHA  office). 
Forms  FmHA  431-2  or  CFS,  Form  FmHA 
440-32,  "Request  for  Statement  of  Debts 
and  Collateral,  or  any  other  financial 
statement  considered  appropriate  may 
be  used  to  show  financial  capability.  For 
Farmer  Programs,  County  Supervisors, 
District  Directors,  and  State  Directors 
are  authorized  to  approve  or  disapprove 
credit  sales  on  eligible  terms  in 
accordance  with  the  respective  loan 
approval  authorities  in  Exhibit  C  of 
FmHA  Instruction  1901-A  (available  in 
any  FmHA  office).  The  determination  of 
eligibility  of  applicants  or  eligible 
applicants  that  have  their  application 
disapproved  will  be  notified  of  the 
opportunity  to  appeal  in  accordance 
with  Subpart  B  of  Part  1900  of  this 
chapter.  County  Supervisors,  District 
Directors,  and  State  Directors  are 
authorized  to  approve  or  disapprove 
credit  sales  on  ineligible  terms  in 
accordance  with  the  respective  type  of 
program  approval  authorities  in  Exhibit 
E  of  FmHA  Instruction  1901-A 
(available  in  any  FmHA  office). 

(b)  Receipt  ofpaymenL  Payment  will 
be  by  cashier's  check,  certified  check, 
postal  or  bank  money  order,  or  personal 
check  (not  in  access  of  $500)  made 
payable  to  FmHA.  Cash  may  be 
accepted  if  it  is  not  possible  for  one  of 
these  forms  of  payment  to  be  used. 
Third  party  checks  are  not  acceptable.  If 
full  payment  is  not  received  at  the  time 
of  sale,  the  offer  will  be  documented  by 
Form  FmHA  1955-46.  or  by  Form  FmHA 
1955-45  where  the  chattel  is  sold  jointly 
with  real  estate  by  regular  sale. 

(c)  Transfer  of  title.  Title  will  be 
transferred  to  a  purchaser  in  accordance 
with  S  1955.141(b)  of  tiiis  subpart. 

(d)  Reporting  sale.  Sales  will  be 
reported  in  accordance  with  §  1955.142 
of  this  subpart. 

(e)  Reporting  and  disposal  of 
inventory  property  not  sold.  Refer  to 
S9  1955.143  and  1955.144  of  this  subpart 
for  additional  guidance  in  disposing  of 
problem  property. 


9 1955.124 
(chattel). 


Sal*  with  Inventory  raal  astata 


Inventory  chattel  property  may  be 
sold  with  inventory  real  estate  if  a 
higher  aggregate  price  can  be  obtained. 
Proceeds  from  a  joint  sale  will  be 
applied  to  the  respective  inventory 


accounts  based  on  the  value  of  the 
property  sold.  Form  FmHA  440-21  will 
be  used  to  determine  the  value  of  the 
xihattel  property.  The  offer  for  the  sale  of 
the  chattels  will  be  documented  by 
incorporating  the  terms  and  conditions 
of  the  sale  on  Form  FmHA  1955-45  or 
Form  FmHA  1955-46,  and  may  be 
accepted  by  the  appropriate  approval 
official  based  upon  the  combined  final 
sale  price. 

991955.125-1955.126    [Rtserved] 

Use  of  Contractors  To  Dispose  of 
Inventmy  Property 

$1955.127    Selaction  and  us*  of 
contractors  to  di^io**  of  Inventory 


•     Sections  1955.128  through  1955.131 
prescribe  procedures  for  contracting  for 
services  to  facilitate  disposal  of 
inventory  property.  FmHA  Instructions 
1955-D  and  2024-A  (available  in  any 
FmHA  office)  are  applicable  for  ^ 

procurement  of  the  nonpersonal 
services. 

91955.128  Appralsars. 

The  State  Director  may  authorize  the 
County  Supervisor  or  District  Director  to 

'  procure  fee  appraisals  of  inventory 
property,  except  MFH  properties,  to 

.  expedite  the  sale  of  inventory  real  or 
chattel  property.  (Fee  appraisals  of  MFH 
properties  will  only  be  authorized  by  the 
Assistant  Administrator  for  Housing 
when  unusual  circumstances  preclude 
the  use  of  a  qualified  FmHA  MFH 
appraiser.)  The  decision  will  be  based 
on  availability  of  comparables, 
capability  and  availability  of  personnel 
and  the  number  and  type  properties 

.  (such  as  large  farms  and  business 
property)  requiring  valuation.  Contract 
appraisers  should  be  "designated"  (i.e., 
an  appraiser  designated  by  major 
appraisal  organizations,  such  as  Society 
of  Real  Estate  Appraisers,  American 
Institute  of  Real  Estate  Appraisers, 
American  Society  of  Appraisers, 
American  Right  of  Way  Association, 
Appraisal  Institute  of  Canada  and 
Independent  Appraisers).  Appraisers 

.  may  not  purchase  property  they  have 
appraised. 

91955.129  Business  brokers. 

The  services  of  business  brokers  or 
business  opportunity  brokers  may  be 
authorized  by  the  appropriate  Assistant 
Administrator  in  lieu  of  or  in  addition  to 
real  estate  brokers  for  the  sale  of 
businesses  as  a  whole,  including 
goodwill  and  chattel,  when: 

(a)  The  primary  use  of  the  structure 
'  included  in  the  sale  is  other  than 
residential; 


(b)  The  business  broker  is  duly 
licensed  by  the  respective  state;  and 

(c)  The  primary  function  of  the 
business  is  other  than  fanning  or 
ranching.  * 

91955.130   Real  estate  brokers. 

Contracting  authority  for  the  use  of 
real  estate  brokers  is  prescribed  by 
Exhibit  C  of  FmHA  Instruction  2024-A 
(available  in  any  FmHA  office).  Brokers 
who  are  managing  custodial  or 
inventory  property  may  also  participate 
in  sales  activities  under  the  same 
conditions  offered  other  brokers. 
'  Brokers  must  be  properly  licensed  in  the 
State  in  which  they  are  doing  business. 

(a)  Type  of  listings.  The  State  Director 
may  elect  to  authorize  use  of  open 
listings,  exclusive  listings,  or 
combinations  thereof  during  any 
calendar  year  as  follows: 

(1)  Exclusive  listing  contract  An 
exclusive  listing  contract  provides  for 
the  selection  of  one  broker  by 
competitive  negotiation  who  will  be  the 
only  authorized  broker  for  the  FmHA 
office  awarding  the  contract  within  a 
defined  area  and  for  a  specified 
property  or  type  property.  Since  the 
commission  rate  is  pre-established, 
additional  criteria  will  be  specified  in 
the  solicitation  together  with  the 
numerical  weighting  system  to  be  used 
(usually  1-100).  Responses  will  be 
calculated  on  the  basis  of  criteria  such 
as  personal  qualifications,  membership 
in  Multiple  Listing  Services,  previous 
dealing  with  FmHA,  advertising  plans, 
irmovaUve  promotion  methods 
proposed,  and  financial  capability.  The 
responsibihties  of  the  broker  under  the 
exclusive  listing  contract  exceed  those 
of  the  open  listing  agreement. 

(2)  Open  listing.  Open  listing 
agreements  provide  for  any  licensed  real 
estate  broker  to  provide  sales  services 
for  any  property  listed  consistent  with 
the  terms  and  conditions  of  Form  FmHA 
1955^2,  "Open  Real  Property  Master 
Listing  Agreement."  ff  this  method  is 
used,  a  newspaper  advertisement  will 
be  published  at  least  once  yearly, 
concurrently  with  a  notice  to  all  brokers 
in  the  counties  served  by  the  FmHA 
office,  informing  brokers  that  sales 
services  are  being  requested.  The 
advertising  will  be  substantially  in 
accordance  with  the  example  given  in 
Exhibit  B  of  this  subpart  (available  in 
any  FmHA  office).  An  open  listhig 
agreement  may  be  executed  at  any  time 
showing  the  property. 

(b)  Listing  notices.  Form  FmHA  1955- 
40  will  be  used  to  provide  brokers  with 
notice  of  initial  listing,  withdrawals, 
price  change,  terms  change,  relisting, 
sale  cancellation,  restrictions  on  sale, 
eta 


"\ 


(c)  Priority  of  offers.  Offers  will  be 
given  priority  in  the  order  received; 
however,  all  offers  received  during  the 
same  business  day  will  be  considered  as 
having  been  receiveci  at  the  same  time. 
The  successful  offer  from  among  equally 
acceptable  offers  within  each  category 
will  be  determined  by  lot  by  FmHA. 
Priority  rules  for  specific  categories  of 
property  are: 

(1)  Suitable  SFH.  See  S  1955.114(a)  of 
this  subpart. 

(2)  Suitable  MFH.  Offers  will  be 
considered  from  eligible  applicants  only. 

(3)  Unsuitable  SFH.  See  §  1955.115(a) 
of  this  subpart. 

(4)  Unsuitable  MFH.  See  S  1955.115(b) 
of  this  subpart. 

(5)  Suitable  CONACT.  See  S  1955.106 
of  this  subpart. 

(6)  Surplus  CONACT.  See  S  1955.107 
of  this  subpart. 

(d)  Price.  No  offer  for  less  than  the 
listed  price  will  be  accepted  during  the 
period  of  regular  sale.  However,  other 
offers  will  be  held  by  FmHA  pending 
any  administrative  price  reduction,  prior 
sale,  withdrawal,  or  expiration  of  offer. 

(e)  Earnest  money.  Earnest  money  in 
the  amount  specified  in  paragraph  (e)(1) 
of  this  section  will  be  collected  when  a 
sales  contract  is  executed.  The  earnest 
money  will  be  retained  by  the  broker 
until  contract  closing,  wiUidrawal, 
cancellation,  or  rejection  by  FmHA. 
When  a  contract  is  cancelled  because 
FmHA  rejects  the  offeror's  application 
for  credit,  the  earnest  money  will  be 
returned  to  the  offeror.  When  a  contract 
closes,  the  broker  will  make  the  earnest 
money  available  to  be  used  toward 
closing  costs,  or  in  the  case  of  a  cash 
sale  it  may  be  returned  to  the  purchaser. 
For  MFH  sales  to  profit  or  limited  profit 
buyers,  any  excess  earnest  money 
deposit  will  be  credited  to  the  purchase 
price  and  recognized  as  a  part  of  the 
purchaser's  initial  investment. 

(1)  Amount  The  amount  of  earnest 
money  collected  will  be: 

(i)  For  single-family  residence  or 
multiple-family  residence  of  2  to  4  units, 
$50. 

(ii)  For  all  property  other  than  that 
covered  in  paragraph  (e){l)(ij  of  this 
section,  the  greater  of  the  estimated 
closing  costs  shown  on  the  notice  of 
listing  (Form  FmHA  1955-40)  or  V4  of  1 
percent  of  the  purchase  price. 

(2)  Offeror  default  When  a  contract  is 
cancelled  due  to  offeror  default,  the 
earnest  money  will  be  delivered  to  and 
retained  by  FmHA  as  full  liquidated 
damages  and  will  be  remitted  by  the 
servicing  official  according  to  FmHA 
Instruction  1951-B  (available  in  any 
FmHA  office)  for  application  to  the 
(General  Fund. 
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(f)  Commission.  The  broker's 
commission  is  contingent  oo  tbe  closing 
of  the  sale  and  will  not  be  paid  mtil  the 
sale  is  dosed  and  title  has  passed  to  the 
pmtJiaser.  No  cooanission  will  be  paid 
where  the  sale  is  to  the  broker,  the 
brokCT's  salesper8on(s).  to  persons  living 
in  his/her  or  salesperson's  immediate 
hoosehold  or  to  legal  entities  in  which 
the  broker  or  sale8person(s)  have  an 
interest  Commissions  will  be  paid  at 
closing  only  if  sufficient  cash  to  cover 
the  commission  is  paid  by  the  purchaser. 
Otherwise  the  commissioo  will  be  paid 
by  the  appropriate  FtaiHA  official 
completing  a  Standard  Form  1034  and 
submitting  Form  FmHA  2024-1,  for  | 
payment  to  be  charged  as  a  I 

Donrecoverable  cost  to  the  inventoiy 
account.  A  uniform  fee  or  commission 
schedule,  by  property  type,  will  be 
established  by  the  State  Director  within 
a  given  sales  area  and  will  not  exceed 
commissions  paid  for  similar  types  of 
services  provided  by  the  broker  to  other 
sellers  of  similar  real  prt^erty.  (The 
percentage  normally  decreases  as  the 
value  of  the  property  increases  over 
$100,000.)  The  State  Director,  without 
authority  to  redelegate.  may  authorize 
fixed  amount  bonuses  for  special-effort 
property,  such  as  property  with  a  value 
so  low  that  the  commission  alone  does 
not  warrant  broker  interest  or  property 
that  has  been  held  in  inventory  for  an 
extended  period  where  it  is  believed  an 
added  bonus  will  create  additional 
efforts  by  the  broker  to  seQ  the  property. 
Commissions  for  sealed  bids  procured 
through  .brokers  may  be  authorized  by 
the  approt>riate  Program  Assistant 
Administrator  upon  written  request  by 
the  State  Director. 

(gj  Nondiscrimination.  Brokers  who 
execute  listing  agreements  with  FmHA 
shall  certify  to  nondiscrimination 
practices  as  provided  in  Forms  FmHA 
1955-42  and  FmHA  1955-43  (available  m 
any  FmHA  office).  In  addition,  all 
brokers  participating  in  the  sale  of  the 
property  shall  sign  Ae 
nondiscrimination  certificati<m  on  Form 
FmHA  1955-45. 


9  19SS.131 

The  services  of  licensed  auctioneers, 
if  required,  may  be  used  to  conduct 
auction  sales  as  described  fai  f  1955.148 
of  this  subpart  and  procured  by 
competitive  negotiation  under  the 
contracting  authority  of  Exhito  C  to 
FmHA  Instruction  2024-A  (available  in 
any  RnHA  office). 

(a)  Selection  criteria.  The  auctioneer 
should  be  selected  by  evaluating  criteria 
such  as  proposed  sales  dates,  location, 
advertising,  broker  cooperation, 
innovations,  mechanics  of  sale.jMmple 
advertising,  personal  qualifications. 


financial  capability,  private  sector 
financing  and  license/bonding. 

(b)  Commission.  The  conanission  to 
be  pjaid  isndrmaUy  the  cnstossary 

auctioneer's  fee  for  the  area  for  the  type 
of  property  being  sold.  Payment  will  be 
made  in  the  same  manner  as  provided 
for  brokers  in  S  1955.130(f)  of  this 
subpart. 

(c)  Auctioneer  restriction.  The 
auctioneer,  his/her  sales  agents, 
cooperating  brokers  or  persons  living  in 
his^er  or  their  anmediate  household 
are  restricted  from  bidding  or  from 
subsequent  piirchase  of  any  property 
sold  or  offered  at  the  auctioneer's  sale 
for  a  period  of  one  year  from  the  auction 
date. 

91955.132   (Rassfvad) 
General 

91956l133    NondtocrlmlMaonL 

(a)  Title  W provisions.  If  the 
inventory  real  property  to  be  sold 
secured  a  loan  that  was  subject  to  Title 
VI  of  Ae  Civil  Ri^ts  Act  of  1964.  and 
the  property  will  be  used  for  its  original 
or  similar  purpose,  or  if  FmHA  extends 
credit  and  the  property  then  becomes 
subject  to  Title  VI.  the  buyer  wiQ  sign 
Form  FhiHA  400-4.  "Assurance 
Agreement."  The  instrument  of 
conveyance  will  contain  the  following 
statement: 

Tlie  property  described  herein  was 
obtained  or  improved  through  Eederal 
flnandal  assistance.  This  property  is  subject 
to  the  pravuioqs  of  Title  VI  of  the  Civil 
RighU  Act  of  1964  and  the  regulations  issued 
pursuant  thereto  for  so  long  as  die  pioperty 
continnes  to  be  need  for  the  same  or  sfanOar 
purposes  for  which  the  Federal  financial 
assistance  was  extended. 

(b)  Affirmative  Fair  Housing 
Marketing  Plan.  Exclusive  listing 
brokers  or  auctioneers  selling  SFH 
properties  having  5  or  more  properties  in 
the  same  subdivision  listed  or  offered 
for  sale  at  the  same  time  will  prepare 
and  submit  to  FmHA  an  acceptable  form 
HUD  935.2.  "Affirmative  Fair  Housing 
Marketing  Plan,"  for  each  such 
subdivision  in  accordance  with 

9  1901.203(c)  of  Subpart  E  of  Part  1901  of 
this  chapter. 

(c)  Equal  Housing  Opportunity  logo. 
All  FmHA  and  contractor  sale 
advertisements  wall  contain  the  Equal 
Housing  Opportunity  Ic^o. 


919S5w134    Loes.< 

defects  In  Inventory  real  preparty. 

(a)  Property  under  contract  If  a  bid  or 
offer  has  been  accepted  by  tbe  FmHA 
and  through  no  fault  of  either  party,  the 
property  is  lost  or  damaged  as  a  result 
of  fire,  vandalism,  or  an  Act  of  God 
between  the  time  of  acceptance  of  the 


bid  or  offer  and  the  time  the  title  of  tfia 
property  is  conveyed  by  FmHA.  PtaiHA 
will  reappraise  the  property.  The 
reappraised  value  of  the  pnq>erty  will 
serve  as  tbe  amornit  FmHA  wiB  accept  ■ 
from  the  purehaser.  However,  if  the 
actual  loss  based  on  the  redaction  bi 
market  value  ci  the  property  as 
determined  by  PtaiHA  is  less  that  $50a 
payment  (rf  the  full  purdiase  price  is 
required.  In  the  event  the  two  parties 
cannot  agree  upon  an  adjusted  price, 
either  party,  by  mailing  notice  in  writing 
to  the  other,  may  terminate  Ae  contract 
of  sale,  and  the  bid  deposit  or  earnest 
money,  if  any,  will  be  returned  to  the 
offeror. 

(b)  Existing  defects.  FmHA  does  not 
provide  any  warranty  on  property  sold 
from  inventory.  Subsequent  loans  may 
be  made  to  eligible  purohasers  to  correct 
defects. 

91966l135    Taxes  on  Inventory  raet 


Where  FinHA  owned  property  is 
subject  to  taxation,  taxes  will  be 
prorated  between  FmHA  and  the 
purchaser  as  of  the  date  the  title  is 
conveyed  in  accordance  with  the 
conditions  of  Form  FmHA  1965-45  or 
Form  FmHA  1955-46.  The  purehaser  will 
be  responsible  for  paying  all  taxes  due 
and  payable  after  the  title  is  conveyed. 
The  County  Supervisor  or  District 
Director  will  advise  the  taxing  authority 
of  the  sale,  the  purchaser's  name,  and 
the  description  of  the  property  sold. 
Only  assessments  for  property 
improvements  (water,  sewer,  curb  and 
gutter,  etc.]  due  and  payable  as  of  the 
date  property  is  sold  will  be  paid  by 
FmHA  for  all  types  of  inventory 
property.  At  the  dosing,  taxes  and 
assessments  due  to  be  paid  by  FmHA 
will  be  paid  by  voucher,  if  the  local 
taxing  authority  will  accept  payment  at, 
the  time,  or  wiU  be  deducted  from  the 
selling  price.  However,  for  eligible 
borrowers  other  tiian  MFH  who  lack 
payment  ability,  FmHA  may  pay  the 
prorated  taxes  and  assessments  by  use 
of  Standard  Form  1034  and  Form  2024-1, 
when  later  due  and  payable,  in  b'eu  of 
deduction  from  the  selling  price  at 
closing. 

9  195S.136    Env>onmwital  Assessment 

(EM). 

(a)  Prior  to  a  final  dedsion  on  some 
disposal  actions,  an  environmental 
assessment  must  be  made  and  when 
necessary,  an  environmental  impact 
statement.  Detailed  guidance  on  when 
and  how  to  prepare  an  EA  or  an  EIS  is 
found  in  Subpart  G  of  Part  19(0  of  this 
Chapter.  Assessments  must  be  made  for 


'  those  proposed  conveyances  that  meet 
one  of  the  following  criteria: 

(1)  The  conveyance  is  controversial 
'  for  environmental  reasons  and/or  is 

^   qualified  within  those  categories 
described  in  S  1955.137  of  ^is  subpart. 

(2)  The  FmHA  approval  official  has 
reason  to  believe  that  conveyance 
would  result  in  a  change  in  use  of  the 
real  property.  For  example,  farmland 
would  be  converted  to  a  nonfarm  use;  or 
an  industrial  facility  would  be  changed 
to  a  different  industrial  use  that  would 
produce  increased  gaseous,  liquid  or 
solid  wastes  over  the  former  use  or 
changes  in  the  type  or  contents  of  such 

'  wastes.  Assessments  are  not  required 
for  conveyance  where  the  real  property 
would  be  retained  in  its  former  use 
within  the  reasonably  foreseeable 
future. 

(b)  When  an  EA  or  EIS  is  prepared  it 
shall  address  the  requirements  of 
Departmental  Regulation  9500-3,  "Land 
Use  Policy,"  in  connection  with  the 
conversion  to  other  uses  of  prime  and 
unique  farm  lands,  farmlands  of 
statewide  or  local  importance,  prime 
forest  and  prime  rangelands,  the 
alteration  of  wetlands  or  fiood  plains,  or 
the  creation  of  nonfarm  uses  beyond  the 
boundaries  of  existing  settlements. 

91955.137    Real  property  located  In 
special  areas  or  having  special 
characteristics. 

(a)  Real  property  located  in  flood, 
mudslide  hazard,  wetland,  or  Coastal 
Barrier  Resources  System  (CBRS) — (1) 

'  Use  restrictions.  Executive  Order  11988, 
"Floodplain  Management,"  and 
Executive  Order  11990,  "Protection  of 
Wetlands,"  require  the  conveyance 
instrument  for  inventory  property  in 
Ooodplains  or  wetlands  which  is 
proposed  for  lease  or  sale  to  specify 
those  uses  that  are  restricted  under 
identified  Federal  State,  and  local 
floodplains  or  wetlands  regulations  as 
well  as  other  appropriate  restrictions. 

'  The  restrictions  shall  be  to  the  uses  of 
the  property  by  the  lessee  or  purchaser 
and  any  successors,  except  where 
prohibited  by  law,  as  determined  by  the 

'  FmHA  official  responsible  for  the 
conveyance.  Applicable  restrictions  will 
be  incorporated  into  quitclaim  deeds  in 
format  similar  to  that  contained  in 
9  1955.1ie(c)  of  this  subpart  with  the 
advice  and  approval  of  OGC.  Upon 
application  by  the  owner  of  any 
property  so  affected  and  upon 
determination  by  the  appropriate  FmHA 
servicing  offidal  that  the  condition  for 
which  a  deed  restriction  was  imposed 
no  longer  exists,  the  restriction  clause 
may  be  released  by  the  State  Director.  A 
listing  of  these  restrictions  will  be 


included  in  the  notices  required  in 
paragraph  (a)(2)  of  this  section. 

(2)  Notice  of  hazards.  Acquired  real 
property  located  in  an  identified  special 
flood  or  mudslide  hazard  area  as 
defined  in  Subpart  B  of  Part  1806  of  this 
chapter  (FmHA  Instruction  426.2)  will 
not  be  sold  for  residential  purposes 
unless  determined  by  the  County 
Supervisor  or  District  Director  to  be  safe 
(that  is,  any  hazard  that  exists  would 
not  likely  endanger  the  safety  of 
dwelling  occupants).  Prior  written  notice 
of  the  specific  hazard  must  be  given  to 
prospective  purchasers.  The  notice  will 
be  prepared  in  accordance  with  the 
following: 

(i)  Property  offered  for  sale  by  FmHA. 
The  County  Supervisor  or  District 
Director  will  inform  prospective 
purchasers  at  the  time  of  the  first 
inquiry  and  in  any  notice  of  public  sale 
that  the  property  is  located  in  a  special 
fiood,  mudslide  hazard  or  wetland  area 
and  specify  any  use  restrictions 
resulting  from  this  location.  The  County 
Supervisor  or  District  Director  will  also 
prepare  and  deliver  a  written  notice  to 
the  prospective  piu-chaser  at  the  time  the 
bid  or  offer  to  purchase  is  signed  by  the 
purchaser.  The  prospective  purchaser 
will  acknowledge  the  receipt  of  the 
notice.  Exhibit  A  of  this  subpart 
(available  in  any  FmHA  office)  may  be 
used  as  a  guide  for  preparing  the  notice 
and  the  acknowledgment.  The 
acknowledgment  will  be  placed  in  the 
County  or  District  Office  inventory  file. 

(ii)  Property  offered  for  sale  through 
real  estate  brokers  or  auctioneers.  If 
real  estate  brokers  or  auctioneers  are 
engaged  to  sell  inventory  property,  they 
must  notify  prospective  purchasers  in 
writing  that  the  property  is  located  in  a 
special  flood,  mudslide  hazard,  or 
wetland  area  and  specify  any  use 
restrictions  resulting  from  this  location. 

(A)  When  sending  Form  FmHA  1955- 
40  or  other  notice  to  the  brokers  or 
auctioneers  listing  property  for  sale,  the 
County  Supervisor  or  District  Director 
will  attach  a  wrritten  notice  and 
acknowledgment  as  a  guide  in  meeting 
this  requirement  Exhibit  A  of  this 
subpart  (available  in  any  FmHA  office) 
may  be  used  for  this  purpose. 

(B)  After  the  prospective  purchaser 
signs  the  acknowledgment,  the  broker  or 
auctioneer  will  forward  it  to  the  County 
Supervisor  or  District  Director,  as 
appropriate,  with  Form  FmHA  1955-45 
or  Form  FmHA  1955-46. 

(3)  Limitations  placed  on  financial 
assistance,  (i)  Financial  assistance  is 
limited  to  property  located  in  areas 
where  flood  insurance  is  available. 
Flood  insurance  must  be  provided  at 
closing  of  loans  on  eligible  and  ineligible 


terms.  Appraisals  of  property  in  flood  or 
mudslide  hazard  areas  will  reflect  this 
condition  and  any  restrictions  on  use. 
Financial  assistance  for  substantial 
improvement  or  repair  of  properfy  ^- 

located  in  a  flood  or  mudslide  haza^i-"^ 
area  is  subject  to  the  limitation  outlined 
in  Exhibit  C,  Paragraph  3  (b)  (1)  and  (2) 
of  Subpart  G  of  Part  1940  of  this  chapter, 
(ii)  Pursuant  to  the  requirements  of  the 
Coastal  Barrier  Resources  Act  (CBRA) 
and  except  as  specified  in  paragraph 
(a)(3)(v)  of  this  section,  no  credit  sales 
will  be  provided  for  property  located 
within  a  CBRS  where: 

(A)  It  is  known  that  the  purchaser 
plans  to  further  develop  the  property; 

(B)  A  subsequent  loan  or  any  other 
type  of  federal  financial  assistance  as 
defined  by  the  CBRA  has  been 
requested  for  additional  development  of 
the  property; 

(C)  The  sale  is  inconsistent  with  the 
purpose  of  the  CBRA;  or 

(D)  The  property  to  be  sold  was  the 
subject  of  a  previous  financial 
transaction  that  violated  the  CBRA 

(iii)  For  purposes  of  this  section, 
additional  development  means  the 
expansion,  but  not  maintenance, 
replacement-in-kind,  reconstruction,  or 
repair  of  any  roads,  structures  or 
facilities.  Water  and  waste  disposal 
facilities  as  well  as  community  facilities 
may  be  repaired  to  the  extent  required 
to  meet  health  and  safety  requirements. 
but  may  not  be  improved  or  expanded  to 
serve  new  users,  patients  or  residents. 

(iv)  A  sale  which  ir  ^ .    in  conflict 
with  the  limitations  in  paragraph 
(b)(3)(ii)  of  this  section  shall  not  be 
completed  until  the  approval  official  has 
consulted  with  the  appropriate  Regional 
Director  of  the  U.S.  Fish  and  Wildlife 
Service  and  the  Regional  Director 
concurs  that  the  proposed  sale  does  not 
violate  the  provisions  of  the  CBRA. 

(v)  Any  proposed  sale  that  does  not 
conform  to  the  requirements  of 
paragraph  (b)(3)(ii)  of  this  section  must 
be  forwarded  to  the  Administrator  for 
review  and  approval.  Approval  will  not 
be  granted  unless  the  Administrator 
determines,  through  consultation  with 
the  Department  of  the  Interior,  that  the 
proposed  sale  does  not  violate  the 
provisions  of  the  CBRA. 

(b)  Historic  preservation.  (1)  Pursuant 
to  the  requirements  of  the  National 
Historic  Preservation  Act  and  Executive 
Order  11593,  "Protection  and 
Enhancement  of  the  Cultiu-al 
Environment,"  the  FmHA  official 
responsible  for  the  conveyance  must 
detennine  if  the  property  is  listed  on  or 
eligible  for  listing  on  the  National 
Register  of  Historic  Places.  (See  Subpart 
F  of  Part  1901  of  this  chapter  for 
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additional  guidance.)  To  determine  the 
former,  the  cnirent  liatii^  of  the  Register 
is  reviewed.  To  determine  the  latter,  the 
State  Historic  Preservation  Officer 
(SHPO)  must  be  coisulted  whenev^ 
one  of  the  following  criteria  is  met 

(i)  The  property  includes  a  stmctore 
that  is  more  than  50  years  okL 

(ii)  Regardless  of  age,  the  property  is 
known  to  be  of  historic/archaeological 
importance  or  has  afqiarent  significant 
architectural  features  or  is  similar  to 
other  FmHA  properties  that  have  been 
determined  to  be  eligible. 

(iii)  An  environmental  assessment  is 
required  prior  to  a  decision  on  the 
conveyance. 

(2]  When  consultation  is  not  required 
based  upon  the  above  criteria,  the 
responsible  FmHA  official  shall  note  in 
the  inventory  file  the  basic  reason  why 
no  consultation  was  necessary.  For 
example,  the  running  record  may 
indicate  the  property  to  be  conveyed 
may  be  a  standard,  10-year-old,  single- 
family  house,  a  check  may  have  been 
made  with  a  local  historical  society  on  a 
less  obvious  property  or  the  property 
may  have  been  previously  cleared. 

(3)  If  the  result  of  the  consultabons 
with  the  SHPO  is  that  a  property  may  be 
eligible  or  that  is  questionable,  an 
official  determination  most  be  obtained 
from  the  Secretary  of  the  Interior.  The 
State  Office  should  be  contacted  for 
assistance  in  obtaining  this 
determination.  The  National  OfBce 
Program  Support  Staff  is  also  available 
to  assist  the  State  Office. 

(4)  If  a  pr(^>erty  is  listed  on  die 
National  Register  or  is  determined 
eligible  for  listing  by  die  Secretary  of 
Interior,  the  FmHA  official  re^wnsibie 
for  the  conveyance  must  consult  with 
SHPO  in  order  to  develop  any  necessary 
restrictions  on  the  use  of  the  property  so 
that  the  fatnre  use  will  be  coaq>atrb)e 
tvith  preservation  objectives  and  wUch 
does  not  result  in  an  unreasonable 
economic  burden  to  pubbc  or  private 
interests.  The  Advisory  Comi^on 
Historic  Preservation  must  be  consulted 
by  the  State  Director  after  the 
discassiaiis  with  the  SHPO  are 
condnded  regardless  of  vriietfaer  or  not 
an  agreement  is  reached. 

(5)  Any  restrictions  that  are  developed 
on  the  use  of  the  property  as  a  result  of 
the  above  consohatioaa  moat  be  made 
known  to  potential  bidda*  or 
purdiwers  through  a  notice  procedure 
similar  to  that  in  { 1965.137(bX2)  of  this 
subpart 

(c)  Hi^tfy  erodibie  farmlond.  (1)  The 
County  Sopervisor  wtti  determine  if  any 
farmland  tnventOTy  property  contains 
highly  erodible  land  as  defined  by  the 
SCS  and.  if  ao.  what  specific 
conservation  practices  will  be  made  a 


condition  of  a  sale  of  the  property.  This 
should  be  done  by  reviewing  the 
conservation  plan  prepared  for  the 
inventory  pn^ierty.  See  S  196&.64(aX3) 
of  Subpart  B  of  this  part  If  thia  review 
determines  that  sufficient  infbmation 
does  not  exist  oa  the  location(s)  of 
highly  erodible  land  or  recommended 
conservation  practices,  the  SCS  shall  be 
contacted  and  requested  to  provide  the 
necessary  information. 

(2)  If  the  County  Supervisor  does  not 
concur  in  the  need  for  a  conservation 
practice(8)  recoDunended  by  SCS,  any 
differences  shall  be  discussed  with  the 
recommending  SCS  office.  Failure  to 
reach  an  agreement  at  that  level  shall 
require  the  State  Director  to  make  a 
final  decision  after  consultation  with  the 
SCS  State  Conservationist 

(3)  Whenever  SCS  technical 
assistance  is  requested  in  implementing 
these  requirements  and  SCS  respond 
that  it  cannot  provide  such  assistance 
within  a  time  inme  compatible  with  the 
proposed  sale,  the  County  Supervisor 
will  determine  if  the  sale  arrangements 
should  go  forward  or  be  delayed.  If  the 
property  either  is  known  to  contain 
highly  erodible  land  or  there  is  visible 
evidence  of  erosion  problems,  a  sale  of 
the  property  will  be  delayed  until  SCS 
can  respond.  Otherwise,  the  sale  may 
proceed,  conditioned  on  the  requirement 
that  a  purchaser  will  immediately 
contact  SCS  and  have  a  conservation 
plan  developed.  The  County  Supervisor 
will  monitor  the  borrower's  compliance 
with  the  recommendations  in  tfie 
conservation  plan.  If  problems  occur  in 
obtaining  SCS  assistance,  tfie  State 
Director  should  consult  with  the  SCS 
State  Conservationist  The  potential  for 
response  to  problems  arising  can  be 
diminished  by  ensuring  that  all  farmland 
in  inventory  has  a  conservation  plan 
developed  in  accordance  with 

9  19S5.e4(a)(3)  of  Subpart  B  of  this  part 
and  that  SCS  assistance  is  requested 
inunediately  after  acquiring  title. 
(4]  The  steps  taken  and  results 
achieved  in  order  to  comply  wfdi  tfie 
provisions  of  this  paragraph  shall  be 
documented  in  the  environmental 
review  conducted  for  the  proposed  sale. 
All  prospective  purchasers  must  be 
made  aware  at  die  time  of  first  inquiry 
of  the  conservation  practices  to  be 
required.  Therefore,  the  environmental 
review  must  be  completed  as  soon  as 
possible  after  acquiring  title  to  the 
property. 

S195S.13S   PrepartytMbiaclla 


Routine  care  and  maintenance  will  be 
provided  according  to  { 1865.64  of 
Subpart  B  of  this  part  to  preserve  and 
protect  the  property;  hovrever,  repairs 


are  United  to  thoae  essential  to  prevent 
further  deterioratioD  of  the  property  and 
protect  the  Government's  interest. 
Repairs  and  rehabilitation  needed  to 
return  the  property  to  program 
standards,  either  under  contract  by 
FmHA  or  financed  with  an  FmHA  loan, 
must  be  deferred  until  expiration  of  the 
redemption  period.  If.  under  State  law. 
FmHA's  interest  may  be  sold  subject  to 
redemption  rights,  the  property  may  be 
sold  provided  there  is  no  apparent 
likelihood  of  its  being  redeemed. 

(a)  Since  property  sold  subject  to 
redemption  rights  will  be  sold  "as  is," 
credit  sale  to  eligible  applicants  is 
precluded  unless  the  property  fully 
meets  FmHA  standards  for  the 
applicable  loan  program  "as  is." 

(b)  Each  purchaser  will  sign  a 
statement  acknowledging  that: 

(1)  The  property  is  subject  to 
redemption  rights  accorc^ng  to  State 
law,  and 

(2)  If  the  property  is  redeemed, 
ownership  and  possession  of  the 
property  would  revert  to  the  previous 
owner  and  likely  result  in  hiss  of  any 
additional  investment  in  the  property 
not  recoverable  under  the  State's 
provision  of  redemption. 

(c)  The  signed  original  statement  will 
be  filed  in  the  purchaser's  County  or 
District  Office  case  file. 

(d)  If  real  estate  brokers  or 
auctioneers  are  engaged  to  sell  the 
property,  the  County  Supervisor  or 
District  Oirectcv  will  inform  diem  of  the 
redemption  ri^ts  of  the  borrower  and 
the  conditions  under  which  the  property 
may  be  sold. 

(e)  The  State  Directw,  with  prior 
approval  of  OGC  will  issae  a  State 
supplement  incorporating  the 
requirements  of  Ais  section  and 
providing  additional  guidance 
appropriate  for  the  State. 

91955.139    DttpoalWoiiotratfptaparty 
rIgMs  and  tiUe  to  real  property. 

(a)  Easements,  rights-of-way, 
development  rights,  restrictions  or  the 
equivalent  thereof.  The  State  Director  is 
authoriied  to  convey  these  rights  for 
conservation  purposes,  roads,  utilities. 
and  other  purposes  as  follows: 

(1)  Except  as  provided  in  paragraph 
(a)(3)  of  th^  section,  easements  or 
right»of-way  may  be  conveyed  to  public 
bodies  or  utilities  if  the  conveyance  is  in 
the  public  interest  and  will  not 
adversely  affect  the  value  of  die  real 
estate  The  conatderation  moat  be 
adequate  for  die  inventory  property 
being  released  or  for  a  purpose  which 
will  enhance  the  value  of  ue  real  estate. 
If  there  is  to  be  an  assessment  as  a 
result  of  the  conveyance,  relative  values 


must  be  considered,  including  any 
appropriate  adjustment  to  the  property's 
market  value,  and  adequate 
consideration  must  be  received  for  any 
reduction  in  value. 

(2)  Except  as  provided  in  paragraph 
(a)(3)  of  this  section,  easements  or 
rights-of-way  may  be  sold  by 
negotiation  for  market  value  to  any 
purdiaser  for  cash  without  giving  public 
notice  if  the  conveyance  would  not 
make  odierwise  suitable  property 
unsuitable  or  surplus,  nor  decrease  the 
value  by  more  than  the  price  received. 
Sale  proceeds  will  be  handled  in 
accordance  with  Subpart  B  of  VaiX.  1951 
of  this  chapter. 

(3)  For  farm  properties  only, 
easements,  restrictions,  or  the 
equivalent  thereof  may  be  granted  or 
sold  separately  from  the  underlying  fee 
or  sum  of  all  other  rights  possessed  by 
die  Government  if  such  conveyances  are 
for  conservation  purposes  and  are 
transferred  to  a  unit  of  local  State,  or 
Federal  Government  or  a  private 
nonprofit  organization. 

(i)  Conservation  purposes  include  but 
are  not  limited  to  protecting  or 
conserving  the  following  environmental 
resources  or  land  uses: 

(A)  Fish  and  wildlife  habitats  of  local, 
regional.  State  or  Federal  importance, 

(B)  Floodplain  and  wetland  areas  as 
defined  in  Executive  Orders  11988  and 
11990, 

(C)  Highly  erodible  land  as  defined  by 
SCS, 

(D)  Important  farmland,  prime  forest 
laiid,  or  prime  rangeland  as  defined  in 
Departmental  Regulation  9500-3,  Land 
Use  Policy. 

(E)  Aquifer  recharge  areas  of  local, 
regional  or  State  importance, 

(F)  Areas  of  high  water  quality  or 
scenic  value,  and 

(G)  Historic  and  cultural  properties, 
(ii)  Development  rights  may  be  sold 

for  conservation  purposes  for  their 
market  value  direcUy  to  a  unit  of  local 
or  State  government  or  a  private 
nonprofit  organization  by  negotiation, 
(iii)  An  easement,  restriction  or  the 
equivalent  thereof  may  be  granted  or 
sold  for  less  than  market  value  to  a  unit 
of  local  State  or  federal  government  or  a 
private  nonprofit  organization  for 
conservation  purposes.  If  such  % 
conveyance  will  adversely  affect  the 
FmHA  financial  interest  the  State 
Director  will  submit  the  proposal  to  the 
Administrator  for  approval,  unless  the 
State  Director  has  been  delegated 
approval  authority  in  writing  from  the 
Administrator  to  approve  such 
transactions  based  upon  demonstrated 
capability  and  experience  in  processing 
such  conveyances.  Factors  to  be 
addressed  in  formulating  such  a  request 


iiKdude  the  intended  conservation 
purpose(s)  and  the  environmoital 
importance  of  the  affected  property,  the 
impact  to  the  Government's  fmancial 
interest  the  financial  resources  of  the 
potential  purchaser  or  grantee  and  its 
normal  method  of  acquiring  similar 
property  rights,  the  likely  impact  to 
environment  should  the  property 
interest  not  be  sold  or  granted  and  any 
other  relevant  factors  or  concerns 
prompting  the  State  Director's  request. 

(iv)  Property  interests  under  this 
paragraph  may  be  conveyed  by 
negotiation  with  any  eligible  recipient 
without  giving  public  notice  if  the 
conveyance  would  not  make  otherwise 
suitable  property  unsuitable  or  surplus. 
Sales  proceeds  will  be  handled  in 
accordance  with  Subpart  B  of  Part  1951 
of  this  chapter.  Conveyances  shall 
include  terms  and  conditions  which 
clearly  specify  the  property  interest(s) 
being  conveyed  as  well  as  all 
appropriate  restrictions  and  allowable 
uses.  The  conveyance  shall  also  require 
the  owner  of  such  interests  to  permit  the 
FmHA,  and  any  person  or  government 
entity  designated  by  the  FmHA,  to  have 
access  to  the  affected  property  for  the 
purpose  of  monitoring  compliance  with 
terms  and  conditions  of  the  conveyance. 
To  the  maximum  extent  possible,  the 
conveyance  should  designate  an 
organization  or  government  entity  for 
monitoring  purposes.  In  developing  the 
conveyance,  the  approval  official  shall 
consult  with  any  State  or  federal  agency 
having  special  expertise  regarding  the 
environmental  resource(s)  or  land  uses 
to  be  protected. 

(4)  A  copy  of  the  conveyance 
instrument  will  be  retained  in  the 
County  or  District  Office  inventory  file. 
The  grantee  is  responsible  for  recording 
the  instrument. 

(b)  Mineral  and  water  rights,  mineral 
lease  interests,  air  rights,  and 
agricultural  or  other  leases.  (1)  Mineral 
and  water  rights,  mineral  lease  interests, 
mineral  royalty  interests,  air  rights,  and 
agricultural  and  other  lease  interest  will 
be  sold  with  the  surface  land  and  will 
not  be  sold  separately,  except  as 
provided  in  paragraph  (a)  of  this  section 
and  in  9  1955.66(a](2)(iu)  of  Subpart  B  of 
Part  1955  of  this  chapter.  If  the  land  is  to 
be  sold  in  separate  parcels,  any  rights  or 
interests  that  apply  to  each  parcel  will 
be  included  with  the  sale. 

(2)  Lease  or  royalty  interests  not 
passing  by  deed  will  be  assigned  to  the 
purchaser  when  property  is  sold.  The 
County  Supervisor  or  District  Director, 
as  applicable,  will  notify  the  lessees  or 
payor  of  the  assignment  A  copy  of  this 
notice  will  be  furnished  to  the 
purchaser. 


(3)  The  value  of  such  rights,  biterests 
or  leases  will  be  considered  when  the 
property  is  appraised. 

(c)  Transfer  of  farm  inventory 
property  for  conservation  purposes.  (1) 
In  accordance  with  the  provisions  of  this 
paragraph,  FmHA  may  transfer,  to  a 
Federal  or  State  agency  for  conservation 
purposes  (as  defined  in  paragraph 
(a](3)(i]  of  this  section),  inventory 
property  meeting  any  one  of  the 
following  diree  criteria  and  subject  only 
to  die  leaseback/buyback  and  dwelling 
retention  rights  of  all  previous  owners 
and  operators  having  been  met. 

(i)  A  predominance  of  the  land  being 
transferred  has  marginal  value  for 
agricultural  production.  This  is  land  that 
SCS  has  determined  to  be  either  highly 
erodible  or  generally  not  suited  for 
cultivation,  such  as  soils  in  classes  IV, 
V,  Vn  or  Vm  of  SCS's  Land  Capability 
Classification,  or 

(ii)  A  predominance  of  land  being 
environmentally  sensitive.  This  is  land 
that  meets  any  of  the  following  criteria: 

(A)  Wetlands,  as  defined  in  Executive 
Order  11990  and  USD  A  Regulation  9500- 
3. 

(B)  Riparian  zones  and  floodplains  as 
they  pertain  to  Executive  Order  11990. 

(C)  Coastal  barriers  and  zones  as  they 
pertain  to  the  Coastal  Barrier  Resources 
Act  or  Coastal  Zone  Management  Act. 

(D)  Areas  supporting  endangered  and 
threatened  wildlife  and  plants  (including 
proposed  and  candidate  species), 
critical  habitat  or  potential  habitat  for 
recovery  pertaining  to  the  Endangered 
Species  Act. 

(E)  Fish  and  wildUfe  habitats  of  local, 
regional.  State  or  Federal  importance  on 
lands  that  provide  or  have  the  potential 
to  provide  habitat  value  to  species  of 
Federal  trust  responsibility  (e.g., 
Migratory  Bird  Treaty  Act,  Anadromous 
Fish  Conservation  Act). 

(F)  Aquifer  recharge  areas  of  local, 
regional.  State  or  Federal  importance. 

(G)  Areas  of  high  water  quality  or 
scenic  value. 

(H)  Areas  containing  historic  or 
cultural  property;  or 

(iii)  A  predominance  of  land  with 
special  management  importance.  This  is 
land  that  meets  the  following  criteria: 

(A)  Lands  that  are  inholdings,  lie 
adjacent  to,  or  occur  in  proximity  to. 
Federally  or  State-owned  lands. 

(B)  Lands  that  would  contribute  to  the 
regulation  of  ingress  or  egress  of  persons 
or  equipment  to  existing  Federally  or 
State-owned  conservation  lands. 

(C)  Lands  that  would  provide  a 
ne^cessary  buffer  to  development  if  such 
development  would  adversely  affect  the 
existing  Federally  or  State-owned  lands. 
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(D]  Lands  that  would  contribute  to 
boundary  identification  and  control  df 
existing  conservation  lands. 

(2)  Whenever  a  State  or  Federal 
agency  requests  title  to  suitable  or 
surplus  property,  the  State  Director  will 
submit  the  proposal  to  the  Administrator 
for  approval,  unless  the  State  Director 
has  been  delegated  approval  authority 
in  writing  from  the  Administrator  to 
approve  such  transactions  based  on 
demonstrated  capability  and  experience 
in  processing  such  transfers.  The  State 
Director  will  provide  the  following 
information  regarding  the  request: 

(i)  Certification  that  the  rights  of  all 
prior  owners  and  other  individuals,  as 
outlined  in  Exhibits  I  and )  of  Subpart  S 
of  Part  1951  of  this  chapter,  have 
expired. 

(ii)  Determination  that  the  land  is 
suitable  or  surplus  and  the  rationale  for 
that  determination. 

(iii)  A  statement  of  the  factual  basis 
for  determining  the  land  to  be  of  i 
marginal  value  for  agricultural     | 
production,  environmentally  sensitive, 
or  having  special  management 
importance,  %vith  particular  discussion 
of  any  national  benefits  to  be  achieved 
(e.g.,  migratory  bird  and  wetland 
conservation). 

(iv)  Identification  of  the  requesting 
agency  and  the  recommended      I 
conservation  use  if  a  transfer  of  ' 
inventory  land  were  to  occur. 

(v)  Views  of  the  U.S.  Fish  and  Wildlife 
Service  relative  to  the  need  for  wetland 
and  floodplain  deed  restrictions  as 
required  by  i  1955.137(b)  of  this  subpart. 
These  deed  restrictions  must  be  in  effect 
at  the  time  of  transfer  of  inventory  lands 
to  any  non-Federal  entity.  Transfer  to 
another  Federal  entity  will  only  be 
considered  where  proper  wetland  and 
floodplain  conservation  precautions 
have  been  agreed  to  by  the  Federal 
entity. 

(3)  Determining  priorities  for  transfer 
of  inventory  lands,  (i)  A  Federal  entity 
will  be  selected  over  a  State  entity  since 
the  transfer  of  inventory  land  involves 
Federally  owned/administered  land. 

(ii)  If  two  Federal  agencies  request  the 
same  land  tract,  priority  will  be  given  to 
the  Federal  agency  that  owns  or  controls 
property  adjacent  to  the  property  ui 
question  or  if  this  is  not  the  case,  to  the 
Federal  agency  whose  mission  or 
expertise  best  matches  the  conservation 
purpo8e(s)  for  which  the  transfer  would 
be  established. 

(iii)  In  selecting  between  State 
agencies,  priority  will  be  given  to  the 
State  agency  that  owns  or  controls 
property  adjacent  to  the  property  in 
question  or  if  that  is  not  the  case,  to  the 
State  agency  whose  mission  or  expertise 
best  matches  the  conservation 


purpo8e(s)  for  which  the  transfer  would 
be  established. 

(4)  In  cases  where  land  transfer  is 
requested  for  conservation  purposes 
that  would  contribute  directly  to  the 
furtherance  of  International  Treaties  or 
Plans  (e.g..  Migratory  Bird  Treaty  Act  or 
North  American  Waterfowl 
Management  Plan),  to  the  recovery  of  a 
Usted  endangered  species,  or  to  habitat 
of  National  importance  (e.g.,  wetlands 
as  addressed  in  the  Emergency 
Wetlands  Resources  Act),  priority 
consideration  will  be  given  to  land 
transfer  for  conservation  purposes, 
without  reimbursement,  over  other  land 
disposal  alternatives. 

(5)  An  individual  property  may  be 
subdivided  into  parcels  and  a  parcel(s) 
can  be  transferred  under  the 
requirements  of  this  paragraph  as  long 
as  the  remaining  parcel(s)  to  be  sold 
make  up  a  viable  sales  unit,  sulTable  or 
siuplus. 

919S5.140    S«l«  m  parcels. 

(a)  Individual  property  subdivided. 
An  individual  property  may  be  offered 
for  sale  as  a  whole  or  subdivided  into 
parcels  as  determined  by  the  State 
Director.  For  MFH  property  guidance 
will  be  requested  from  the  National 
Office  for  all  properties  other  than  RHS 
projects.  When  farm  inventory  property 
is  classified  surplus  because  it  is  larger 
than  a  family-size  farm,  the  State 
Director  will  subdivide  the  property  into 
one  or  more  suitable  farm  tracts  cmd  sell 
the  suitable  tracts  to  eligible  applicants 
in  accordance  with  §  1955.106  of  this 
subpart.  Any  remaining  surplus  property 
will  be  disposed  of  in  accordance  with 
S  1955.107  of  this  subpart.  Division  of 
the  land  or  separate  sales  of  portions  of 
the  property,  such  as  timber,  growing 
crops,  inventory  for  small  business 
enterprises,  buildings,  facilities,  and 
similar  items  may  be  permitted  if  a 
better  total  price  for  the  property  can  be 
obtained  in  this  maimer.  The  division  of 
the  property  must  not  change  its 
character  from  suitable  to  unsuitable  or 
surplus  unless  authorized  by  the 
appropriate  Assistant  Administrator. 
Environmental  effects  should  also  be 
considered  pursuant  to  Subpart  G  of 
Part  1940  of  this  chapter.  Any  applicable 
State  laws  will  be  set  forth  in  a  State 
Supplement  and  will  be  complied  with 
in  connection  with  the  division  of  land 
If  property  is  to  be  subdivided,  a  plan 
will  be  provided  by  the  State  Director 
protecting  the  FmHA  seciuity  interest 
when  the  subdivided  portions  are  sold. 
The  plan  will  provide  for  partial 
releases  based  upon  110  percent  of  the 
portion  of  the  outstanding  loan  prorated 
to  the  property  released. 


(b)  Grouping  of  individual  properties. 
The  State  Director  may  authorize  the 
combining  of  two  or  more  individual 
properties  into  a  single  parcel  for  sale  as 
one  block  if  it  is  determined  this  will 
facilitate  the  sale. 

91955.141    Traiwtarrlng  tttte. 

(a)  Real  property.  Real  property  will 
be  conveyed  by  Form  FmHA  1955-49.  or 
other  form  of  nonwarranty  deed 
approved  by  OGC,  executed  by  the 
State  Director.  This  authority  ipay  not 
be  redelegated.  FmHA  or  an  approved 
closing  agent  may  prepare  the  granting 
instrument  for  real  property.  Any  FmHA 
expenses  involved  will  be  paid  by  use  of 
Standard  Form  1034  and  Form  FmHA 
2024-1  and  charged  to  the  inventory 
accoimt  or  may  be  paid  &t>m  any  down 
payment  where  the  funds  are  being 
disbursed  by  the  closing  agent. 

(b)  Chattel.  Chattel  property  will  be 
conveyed  by  Form  FmHA  1955-47. 
executed  by  the  Coimty  Supervisor. 
District  Director,  or  State  Director. 

(c)  Additional  real  property 
documentation.  For  MFH  property, 
documentation  will  be  in  accordance 
with  appropriate  program  procedure.  For 
SFH  suitable  real  property  sold  to 
eligible  applicants  or  whenever 
required,  the  County  Supervisor  or 
District  Director  will  also  provide  the 
purchaser  the  following  documents  or 
statements: 

(1)  A  termite  certificate  from  a  reliable 
firm. 

(2)  Local  authority  certification,  if 
customary  in  the  State,  that  the 
individual  water  and  sewage  systems 
are  functional  and  adequate  for  property 
not  being  served  by  public  water  sewer 
systems. 

(d)  Rent  increases  for  MFH  property. 
After  approval  of  a  credit  sale  for  an 
occupied  MFH  project,  but  prior  to 
closing,  the  purchaser  will  prepare  a 
realistic  budget  for  project  operation 
(and  a  utility  allowance,  if  applicable)  to 
determine  if  a  rent  increase  may  be 
needed  to  continue  or  place  project 
operations  on  a  sound  basis.  Exhibit  C 
of  Subpart  C  of  Part  1930  of  this  chapter 
will  be  followed  in  processing  the 
request  for  a  rent  increase.  In  processing 
the  rent  increase  the  purchaser  will  have 
the  same  status  as  a  borrower.  An 
approved  rent  increase  will  be  effective 
on  or  after  the  date  of  closing. 

(e)  Interest  credit  and  rental 
assistance  for  MFH  property.  Interest 
credit  and  rental  assistance  may  be 
granted  to  eligible  applicants  purchasing 
MFH  properties  in  accordance  with  the 
provisions  of  Exhibit  B  of  Subpart  E  of 
Part  1944  and  Exhibit  E  of  Subpart  C  of 
Part  1930  of  this  chapter,  respectively. 


S195S.142    Heporlinai 

When  the  transaction  is  closed  and 
the  conveying  instrument  has  been 
delivered,  the  appropriate  FmHA  official 
will  prepare  and  distribute  Form  FmHA 
1955-50,  "Advice  of  Inventory  Property 
Sold."  or  for  MFH,  Form  FmHA  1985-20, 
"Multiple  Family  Housing  Advice  of 
Mortgaged  Real  Estate  Sold,"  in 
accordance  with  the  respective  FMI. 
Real  or  chattel  property  which  has  been 
disposed  of  by  means  other  than  sale, 
including  total  loss  or  destruction,  will 
be  reported  in  the  same  manner. 

S  1955.143    Raport onbivantory profMrty 
not  sold. 

For  any  imsuitable  or  surplus  real  or 
chattel  property  not  sold  within  18 
months  (6  months  for  chattel)  after 
acquisition  the  County  Supervisor  or 
District  Director  will  send  the  inventory 
file,  advertisements,  and  a  summary  of 
the  facts  covering  the  efforts  to  sell  the 
property  to  the  State  Director  for  further 
guidance.  If  the  property  is  not  sold 
within  an  additional  6  months  (3  months 
for  chattel),  the  State  Director  will  send 
the  package  to  the  appropriate  Assistant 
Administrstor  for  advice. 

S  1955.144    Dtapom  Of  surplM  property 
tOi'ttirougli,  or  soqulrvd  from  ottMr 
AgwtdM. 

(a)  Property  which  cannot  be  sold.  If 
unsuitaUe  or  surplus  real  or  chattel 
property  caimot  be  sold  (or  only  token 
bids  are  received  for  it),  the  appropriate 
Assistant  Administrator  shall  give 
consideration  to  disposing  of  the 
property  to  other  Federal  Agencies  or 
State  or  local  governmental  entities 
through  the  General  Services 
Administration  (GSA).  Chattel  property 
will  be  reported  to  GSA  using  Standard 
Form  120.  "Report  of  Excess  Personal 
Property,"  *vid»  transfer  docimiented  by 
Standard  Form  122.  'Transfer  Order 
Excess  Personal  Property."  Real 
property  will  be  reported  to  GSA  using 
Standard  Form  118,  "Report  of  Excess 
Real  Property,"  Standard  Form  118A, 
"Buildings,  Structures,  Utilities  and 
Miscellaneous  Facilities  (Schedule  A)." 
Standard  Form  118B  "Land  (Schedule 
BJ"  and  Standard  Form  IISC.  "Related 
Personal  Property  (Schedule  B)."  with 
final  disposition  documented  by  a 
"Receiving  Report."  executed  by  the 
recipient  with  original  forwarded  to  the 
Finance  Office  and  a  copy  retained  in 
the  inventory  file.  Forms  and 
preparation  instructions  will  be 
obtained  from  the  appropriate  GSA 
Regional  Office  by  the  State  Office. 

(b)  Urban  Homesteading  Program 
(UH).  Section  810  of  the  Housing  and 
Community  Development  Act  of  1979.  as 
amended,  authorizes  the  Secretary  of 


Housing  and  Urban  Development  (HUD) 
to  pay  for  acquired  FmHA  single  family 
residential  properties  sold  through  the 
HUD-UH  Program.  Local  governmental 
units  may  make  application  through 
HUD  to  participate  in  the  UH  Program. 
State  Directors  will  be  notified  by  the 
Assistant  Administrator  for  Housing, 
when  local  governmental  units  in  their 
States  have  obtained  funding  for  the  UH 
Program.  The  notification  will  provide 
specific  guidance  in  accordance  with  the 
"Memorandum  of  Agreemertt  between 
the  Farmers  Home  Administration  and 
the  Secretary  of  Housing  and  Urban 
Development"  dated  October  2. 1981. 
(See  Exhibit  C  of  this  subpart.) 

f1955.145    LandacquisNlontoaftcctsal*. 

The  State  Director  is  authorized  to 
acquire  land  which  is  necessary  to  effect 
sale  of  inventory  real  property.  This 
action  must  be  considered  only  on  a 
case-by-case  basis  an^jinay  not  be 
imdertaken  primarily  to  increase  the 
financial  return  to  the  Government 
through  speculation  or  to  make  suitable 
property  more  suitable.  The  State 
Director's  authority  under  this  section 
may  not  be  redelegated.  For  MFH  and 
other  organization-type  loans,  prior 
approval  must  be  obtained  from  the 
appropriate  Assistant  Administrator 
prior  to  land  acquisition. 

(a)  Alternate  site.  Where  real  property 
has  been  determined  to  be  unsuitable 
for  program  purposes  due  to  location 
and  where  it  is  economically  feasible  to 
relocate  the  structure  thereby  making  it 
suitable,  the  State  Director  may 
authorize  the  acquisition  of  a  suitable 
parcel  of  land  to  relocate  the  structure  if 
economically  feasible.  The  remaining 
unsuitable  parcel  of  land  will  be  sold  for 
its  market  value. 

(b)  Additional  land.  Where  real 
property  has  been  determined 
unsuitable  fur  reasons  that  may  be 
cured  by  the  acquisition  of  adjacent 
land  or  an  alternate  site,  in  order  to  cure 
title  defects  or  encroachments  or  where 
structures  have  been  built  on  the  wrong 
land  and  where  it  is  economically 
feasible,  the  State  Director  may 
authorize  the  acquisition  of  additional 
land  at  a  price  not  in  excess  of  its 
market  value. 

(c)  Easements  or  rights-of-way.  The 
State  Director  may  authorize  the 
acquisition  of  easements,  rights-of-way 
or  other  interests  in  land  to  cure  title 
defects,  encroachments  or  in  order  to 
make  otherwise  unsuitable  property 
suitable,  if  economically  feasible. 

§1955.146    Advartising. 

(a)  General.  The  success  of  any  sales 
effort  is  highly  dependent  on  vigorous 
advertising  which  covers  the  potential 


market.  The  primary  means  of 
advertisement  available  to  the  County 
Supervisor.  District  Director,  or  State 
Director  are  newspaper  advertisements 
in  accordance  with  FmHA  Instruction 
2024-F  (available  in  any  FmHA  office), 
pubhc  notices  using  Form  FmHA  1955- 
41.  "Notice  of  Sale,"  "synopsis" 
advertising  in  accordance  with 
S  1955.157  of  FmHA  Instiiiction  1955-^ 
(available  in  any  FmHA  office),  and 
notification  of  known  interested  parties. 
Other  innovative  means  are  encouraged, 
such  use  of  a  display  board  in  the  FmHA 
office  with  photographs  and  Form 
FmHA  1955-40  posted  together  to  solicit 
appUcant  and  broker  interest;  posting  of 
Form  FmHA  1955-41  at  employment 
center  door-to-door  distribution  of  the 
notice  to  apartment  dwellers  and 
advertisements  in  magazines  or  other 
periodical  pubUcaUons.  An  example  of 
newspaper  advertising  is  provided  in 
Exhibit  B  of  this  subpart  (available  in 
any  FmHA  office).  Advertisement  costs 
will  be  paid  by  using  Standard  Form 
1143  and  Form  FmHA  2024-1. 
Appropriate  FmHA  officials  will  make 
sure  that,  where  contractually  required, 
brokers  and  auctioneers  provide 
adequate,  timely  advertising.  When 
property  is  being  sold  by  FmHA  or  by 
use  of  open  listings  with  brokers,  it  is 
the  servicing  official's  responsibility  to  . 
insure  the  adequate  advertising  of  each 
property.  A  statement  must  be  included 
in  any  advertising  stating  the  amount  of 
FmHA's  preference  for  cash  offers  in 
conformity  with  the  applicable  sections 
of  this  subpart,  depending  on  the  type 
property  being  advertised. 

(b)  Large-value  and  complex 
properties.  Advertising  for  MFH,  B&I 
and  other  large-value  or  complex 
properties  should  also  be  placed  in 
appropriate  newspapers  and 
publications  designed  to  reach  the  type 
of  particular  purchasers  most  likely  to 
be  interested  in  the  inventory  property. 
The  State  Director  will  assist  the  District 
Director  in  determining  the  scope  of 
advertising  necessary  to  adequately 
market  these  properties.  Advertising  for 
MFH  and  other  complex  properties  must 
also  include  appropriate  language 
stressing  the  need  to  obtain  and  submit 
complete  application  materials  for  the 
type  program  involved. 

(c)  Racial  and  socio-economic 
considerations.  In  accordance  with  the 
poUcies  set  forth  in  §  1901.203(c]  of 
Subpart  E  of  Part  1901  of  this  chapter, 
the  approval  official  will  make  a  special 
effort  to  insure  that  those  prospective 
purchasers  in  the  marketing  area  who 
traditionally  would  not  be  expected  to 
apply  for  housing  assistance  because  of 
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existing  radal  or  socio-economic 
patterns  are  reached. 

(d)  Rejected  application  for  SFH  loan. 
If  an  application  for  a  SFH  loan  is  being 
rejected  because  income  is  too  high,  a 
statement  should  be  included  in  the 
rejection  letter  that  inventory  properties 
may  be  available  for  which  they  may 
apply. 


91955.147    SMledbidi 

Before  the  sealed  bid  sale,  the 
appropriate  FmHA  official  will 
determine  and  document  the  minimum 
sale  price,  if  any,  and  whether  or  not 
credit  %vill  be  offered.  Credit  may  be 
offered  to  facilitate  the  sale;  however, 
the  term  will  never  be  longer  than  the 
period  for  which  the  property  will  serve 
as  adequate  security.  Sealed  bids  will 
be  made  on  Form  FmHA  1955-46  with 
an  accompanying  deposit  of  not  less 
than  ten  percent  (10%)  of  the  bid  in  the 
form  of  cashier's  chedc,  certiHed  check, 
postal  or  bank  money  order  or  bank 
draft  payable  to  FmHA.  The  bid  will  be 
considered  delivered  when  actually 
received  at  the  FmHA  office  in  a  sealed 
envelope  marked  as  follows: 

SEALED  BID  OFFER 

Date  of  Bid  opening    

FmHA  Advice  No.  

Property  Address  or  Location  — 


(a)  Opening  bids.  Sealed  bids  will  be 
held  in  a  secured  file  before  bid  opening 
which  will  be  at  the  place  and  time 
specified  in  the  notice.  The  bid  opening 
will  be  public  and  usually  held  at  the 
FmHA  office.  The  County  Supervisor, 
District  Director,  or  State  Director  or 
his/Ber  designee  will  open  the  bids  with 
at  least  one  other  FmHA  employee 
present.  Each  bid  received  will  be 
tabulated  showing  the  name  and 
address  of  the  bidder,  the  amount  of  the 
bid.  the  amount  and  form  of  the  deposit, 
and  any  conditions  of  the  bid.  The 
tabulation  will  be  signed  by  the  County 
Supervisor,  District  Director  or  State 
Director  or  his/her  designee  and 
retained  in  the  inventory  file. 

(b)  Successful  bids.  The  highest 
complying  bid  meeting  the  minimum 
established  price  will  be  accepted  by 
the  approval  official;  however,  it  will  be 
subject  to  loan  approval  by  the 
appropriate  official  when  a  credit  sale  is 
involved.  Preference  will  be  given  to  a 
cash  offer  which  is  at  least  (*)  percent  of 
the  highest  offer  requiring  credit. 

['Refer  to  Exhibit  B  of  FmHA  Instruction 
440.1  (available  in  any  FmHA  office)  for  the 
current  percentage.] 

Otherwise  equal  bids  will  be  selected  by 
public  lot  drawing.  The  successful  bid 
will  be  accepted  by  signing  Form  FmHA 


1955-46.  The  approval  official  will  give  a 
copy  of  the  form  to  the  successful  bidder 
or  his/her  representative.  If  the  bidder 
or  his/her  representative  is  not  present 
at  the  bid  opening,  the  form  will  be  sent 
by  certified  mail,  return  receipt 
requested,  to  the  bidder.  The  bid  deposit 
of  the  successful  bidder  will  be  used  at 
closing  to  be  applied  first  to  the 
purchaser's  closing  costs  with  any 
balance  then  applied  to  the  down 
payment  or  in  the  case  of  a  cash  sale  to 
be  deducted  bom  the  fimds  required 
from  the  successful  bidder  at  closing. 

(c)  Unsuccessful  bids.  Deposits  of 
unsuccessful  bidders  will  be  returned  by 
certified  mail  with  letter  of  explanation, 
return  receipt  requested.  If  there  were 
no  acceptable  bids,  the  letter  will  advise 
each  bidder  of  any  anticipated 
negotiations  for  the  sale  of  the  property 
and  deposits  will  be  returned. 

(d)  Disqualified  bids.  Any  bid  that 
does  not  comply  with  the  terms  of  the 
offer  will  be  disqualified.  Minor 
deviations  and  defects  in  bid  submission 
may  be  waived  by  the  FmHA  official 
approving  the  sale. 

(e)  Failure  to  close.  If  a  successful 
bidder  fails  to  perform  under  the  terms 
of  the  offer,  the  bid  deposit  will  be 
retained  as  full  liquidated  damages  and 
will  be  remitted  according  to  Form 
FmHA  1951-B  (available  in  any  FmHA 
office)  for  application  to  the  General 
Fund.  However,  if  a  credit  sale 
complying  with  the  FmHA  notice  is  an 

o  element  of  the  offer  and  FmHA 
disapproves  the  credit  application,  then 
the  bid  deposit  will  be  returned  to  the 
otherwise  successful  bidder.  Upon 
determination  that  the  successful  bidder 
will  not  close,  the  State  Director  may 
authorize  either  another  sealed  bid  or 
auction  sale  or  direct  negotiations  with 
the  next  highest  bidder,  all  available 
unsuccessful  bidders,  or  other  interested 
parties. 

(f)  No  acceptable  bid.  Where  no 
acceptable  bid  is  received  although 
adequate  competition  is  evident,  the 
State  Director  may  authorize  a 
negotiated  sale  in  accordance  with 

S  1955.107(c)  of  this  subpart  except  that 
the  established  minimmn  sale  price  shall 
remain  unchanged. 

§1955.148    Auction  Mies. 

Before  an  auction,  the  State  Director, 
with  advice  of  the  National  Office  for 
organizational  property,  will  determine 
and  doctunent  the  minimum  acceptable 
price,  if  any,  whether  or  not  a  credit  sale 
will  be  offered  and  the  minimum  down 
payment;  and  whether  an  FmHA, 
employee  or  contract  auctioneer  will 
conduct  the  auction  sale.  The  State 
Director  may  authorize  the  use  of  a 
professional  auctioneer  if  the  value  of 


the  property  or  the  complexity  of  the 
sale  make  it  advisable,  if  no  qualified 
FmHA  employee  will  be  available  or  if 
otherwise  considered  in  the  best  interest 
of  the  Government  This  will  be  handled 
by  contract  in  accordance  with  FmHA 
Instructions  1955-D  and  2024-A 
(available  in  any  FmHA  office).  Chattel 
property  may  be  sold  at  a  public  auction 
that  is  widely  advertised  and  held  on  a 
regtilariy  scheduled  basis  without 
solicitation.  At  the  auction,  successfid 
bidders  will  be  required  to  make  a 
deposit  of  not  less  than  ten  percent  of 
their  bid  in  the  form  of  cashier's  check, 
certified  check,  postal  money  order  or 
bank  draft  payable  to  FmHA  or  to  the 
contracting  auctioneer,  if  applicable. 
Cash  and  personal  checks  may  be 
accepted  when  deemed  necessary  for  a 
successful  auction  by  the  person 
conducting  the  auction.  The  high  bid  will 
be  reduced  to  writing  on  Form  FmHA 
1955-46.  Where  credit  sales  are  to  be 
allowed,  all  notices  and  publicity  should 
provide  for  a  method  of  prior  approval 
of  credit  and  the  credit  limit  for 
potential  bidders,  lliis  may  include 
submission  of  letters  of  credit  or  ' 

financial  statements  prior  to  the  auction. 
When  the  highest  bid  is  lower  than  the 
"minimum  amoimt  acceptable  to  FmHA, 
negotiations  should  be  conducted  with 
the  highest  bidder  or.  in  turn,  next  higher 
bidder  or  other  persons  to  obtain  an 
executed  bid  at  the  predetermined 
minimum.  Upon  purchaser's  default,  the 
approval  official  will  remit  the  bid 
deposit  as  a  Miscellaneous  Collection 
according  to  FmHA  Instruction  1951-B. 
The  bid  deposit  will  be  remitted  only 
when  the  bidder  defaults;  otherwise, 
pursuant  to  agreement  between  the 
approval  official  and  the  purchaser,  it 
will  be  applied  to  the  closing  costs  or 
down  payment,  or  will  be  deducted  fix)m 
the  selling  price  in  a  cash  sale.  The 
closing  will  be  conducted  in  accordance 
with  the  procedures  prescribed  in  this 
subpart  for  cash  sales  or  credit  sales  on 
ineligible  terms  according  to  the  type 
property  and  program  involved. 

S  1955.149    Excaptton  authority. 

(a)  The  Administrator  may,  in 
individual  cases,  make  an  exception  to 
any  requirement  or  provision  of  this 
subpart  or  address  any  omission  of  this 
subpart  which  is  not  inconsistent  with 
the  authorizing  statute  of  other 
applicable  laW  if  the  Administrator 
determines  that  the  Government's 
interest  would  be  adversely  affected  or 
the  immediate  health  and/or  safety  of 
tenants  or  the  community  are 
endangered  if  there  is  no  adverse  effect 
on  the  Government's  interest.  The 
Administrator  will  exercise  this 


authority  upon  request  of  the  State 
Director  with  reconmiendation  of  the  .. 
appropriate  program  Assistant 
Administrator  or  upon  request  initiated 
by  the  appropriate  program  Assistant 
Administrator.  Requests  for  exceptions 
must  be  made  in  writing  and  supported 
with  doctmientation  to  explain  the 
adverse  effect,  propose  alternative 
courses  of  action,  and  show  how  the 
adverse  effect  will  be  eliminated  or 
minimized  if  the  exception  is  granted. 

(b)  The  Administrator  may  authorize 
withholding  sale  of  surplus  farm 
inventory  property  temporarily  upon 
making  a  determination  that  sales  would 
likely  depress  real  estate  market  and 
preclude  obtaining  at  thattime  the  best 
price  for  such  laiid. 

$1955.150    Stat*  supptaiTMnts. 

State  supplements  will  be  prepared 
with  the  assistance  of  OGC  as 
necessary  to  comply  with  the  State  laws 
or  only  as  specifically  authorized  in  this 
instruction  to  provide  guidance  to 
FmHA  officials.  State  supplements 
applicable  to  MFH,  B&I,  and  CP  must 
have  prior  approval  of  the  National 
Office.  Request  for  approval  for  those 
affecting  MFH  must  include  complete 
justification,  citations  of  State  law.  and 
an  opinion  from  OGC. 

PART  1962— PERSONAL  PROPERTY 

52.  The  authority  citation  for  Part  1962 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  5  U.S.C.  301;  7  CFR 
2.23;  7  CFR  2.70. 

SubfMft  A— Servicing  and  Liquidation 
of  Chattel  Security 

53.  Section  1962.4  is  amended  by 
adding  an  introductory  paragraph  and 
by  revising  paragraph  (c)  to  read  as 
follows: 

§196^4    DefmWons. 

As  used  in  this  subpart,  the  following 
definitions  apply: 
•        *        *        •        • 

(c)  Borrower.  When  a  loan  is  made  to 
an  individual,  the  individual  is  the 
borrower.  When  a  loan  is  made  to  an 
entity,  the  cooperative,  corporation, 
partnership  or  joint  operation  is  the 
borrower. 
***** 

54.  Section  1962.6  is  amended  by 
revising  paragraphs  (c)(l)(iv).  (c)(2)(ii) 
and  (c)(3)(ii)  to  read  as  follows: 

9 1962.6    Liens  and  assignnMnts  on  diattel 

property. 

***** 

(c)  *  •  * 


(iv)  For  only  the  amount  anticipated 
for  payment  as  indicated  on  Form 
FmHA  1962.1,  "Agreement  for  the  Use  of 
Proceeds/Release  of  Chattel  Security," 
of  the  applicable  cropland  cotton,  rice, 
wheat  and  feed  grain  programs. 

(2)  *  •  * 

(ii)  Obtain  assignments  from  selected 
borrowers  on  Form  ASCS-36. 
"Assigimient  of  Payment,"  which  will  be 
obtained  from  the  ASCS  County  Office. 

(3)  *  *  * 

(ii)  Checks  obtained  as  a  result  of  an 
assignment  will  be  made  only  to  FmHA, 
and  the  proceeds  used  as  indicated  on 
Form  FmHA  1962-1. 

55.  Section  1962.8  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§19S2J    Uen*  on  real  estate  for  eddHlonal 
security. 

The  .County  Supervisor  may  take  the 
best  lien  obtainable  on  any  real  estate 
owned  by  the  borrower,  including  any 
real  estate  which  already  serves  as 
security  for  another  loan.  Such  liens  will 
be  taken  only  when  the  borrower  is 
delinquent,  the  existing  security  is  not 
adequate  to  protect  FmiiA  interests,  and 
the  borrower  has  substantial  equity  in 
the  real  estate  to  be  mortgaged,  and 
taking  such  mortgage  will  not  prevent 
making  an  FmHA  real  estate  loan,  if 

needed,  later. 

***** 

56.  Section  1962.13  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

S  1962.13    UsU  of  borrowers  ghren  to 
business  firms. 

Lists  of  borrowers  whose  chattels  or 
crops  are  subject  to  an  FmHA  lien  may 
be  made  available  to  business  firms  in  a 
trade  area,  such  as  salesbams  and 
warehouses,  that  buy  chattels  or  crops 
or  sell  them  for  a  commission.  The 
County  Supervisor  will  give  these  lists 
to  any  such  firm  on  its  request.  These 
lists  will  exclude  those  borrowers 
whose  only  crops  for  sale  require  ASCS 
marketing  cards.  County  Supervisors 
should  prepare  the  list  of  potential 
purchasers'  which  are  named  on  the 
borrower's  Form  FmHA  1962-1.  FmHA 
will  not  distribute  the  Form  FmHA  1962- 


57.  Section  1962.17  is  amended  by 
revising  paragraphs  (a)(2),  (bn2)  and 
(b)(5)  to  read  as  follows: 

§1962.17    Disposal  of  chattel  security,  use 
of  proceeds  and  reteasa  of  lien. 

(a)  *  *  * 

(2)  Section  1924.57  of  Subpart  B  of  Part 
1924  of  this  chapter  requires  that  there 
must  always  be  a  current  Form  FmHA 


1902-1  in  the  file  of  a  borrower  with  a 
loan  secured  by  chattels,  ff  a  borrower 
asks  FmHA  to  release  proceeds  from  the 
sale  of  chattels  and  there  is  a  current 
Form  FmHA  1962.1  in  the  file,  the 
request  will  be  approved  or  disapproved 
in  accordance  with  paragraph  (b)  of  this 
section.  If  the  borrower's  request  for 
release  is  denied,  the  borrower  must  be 
given  Attachment  1  of  Exhibit  A  of 
Subpart  S  of  Part  1951  of  this  chapter, 
written  explanation  of  the  reasons  for 
denial,  and  an  opportunity  for  an  appeal 
in  accordance  with  Subpart  B  of  Part 
1900  of  this  chapter.  The  appeal  hearing 
must  be  held  within  20  days  of  the 
denial  unless  the  borrower  requests  a 
longer  time.  Immediately  upon 
determining  that  the  borrower  does  not 
have  a  current  Form  FmHA  1962-1  in  the 
file,  the  County  Supervisor  should  also 
begin  working  with  the  borrower  to 
develop  one. 

(b)  *  *  * 

(2)  Under  all  circimistances,  sales 
proceeds  must  be  remitted  to  creditors 
with  liens  on  the  proceeds,  in  order  of 
priority  of  those  liens.  Proceeds  which 
are  released  by  a  prior  lienholder  or 
which  are  in  excess  of  the  amount  due 
to  prior  lienholder  and  which  come  to 
FmHA  can  be  used  as  follows: 

(i)  Form  FmHA  1962-1  must  provide 
for  releases  of  proceeds  from  the  sale  of 
crops,  livestock,  and  livestock  products 
planned  to  be  marketed  in  the  regular 
course  of  business  including  ASCS  and 
Commodity  Credit  Corporation 
payments  so  that  the  borrower  can  pay 
essential  family  living  and  farm 
operating  expenses. 

(ii)  Essential  expenses  are  those 
which  are  basic,  crucial  or 
indispensable.  The  following  items  are 
guidelines  of  what  normally  may  be 
considered  essential  family  living  and 
farm  operating  expenses:  Household 
operating;  food  including  lunches; 
clothing  and  personal  care;  health  and 
medical  expenses  including  medical 
insurance;  house  repair  and  sanitation; 
school,  church,  recreation;  personal 
insurance;  transportation;  furniture; 
hired  labor;  machinery  repair  farm 
building  and  fence  repair;  interest  on 
loans  and  credit  or  purchase 
agreements;  rent  on  equipment,  land, 
and  buildings;  feed  for  animals;  seed; 
fertilizer  pesticides,  herbicides,  and 
spray  materials;  farm  supplies  not 
included  above;  livestock  expenses 
including  medical  supplies,  artificial 
insemination  and  veterinarian  bills; 
machinery  hire;  fuel  and  oil;  personal 
property  tax;  real  estate  taxes;  water 
charges;  property  and  crop  insurance; 
auto  and  truck  expenses;  utilities 
payments;  and  payments  on  contracts  or 
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loans  seemed  by  fKinland,  neoessary 
hum  equipment,  livestock,  or  ofUier 
duttelst 

fni)  All  of  the  itwns  listed  in 
paragraph  (b)(2Kii)  of  lUs  section  may 
not  always  be  oowsidered  essential  fat 
every  family  and  faming  operatioii. 
Coonty  Sopervisors  most  consider  die 
individual  boirower's  opcratioB  and 
what  would  be  an  efficient  nwtfaod  of 
production  considering  tlie  borrower's 
resources.  The  County  SopervissrwiU 
refer  to  Exhibit  E  of  this  subpart 
(available  in  any  RnHA  oflke)  Cor 
guidance  in  deteiminiag  wbedier  an 
expense  wiH  be  considered  essential 
and  the  auMrant  of  proceeds  which 
should  be  released. 

(iv)  Proceeds  can  be  af^Hied  to  the 
FinHAdebt 

(v)  Proceeds  can  be  used  to  pivchase 
property  better  smted  to  the  borrower's 
need  if  FmHA  will  acquire  a  lien  on  the 
new  property.  The  new  property, 
together  with  any  proceeds  iqiplied  to 
the-RoHA  indebtedness,  wiU  have  a 
vahie  to  FaiHA  at  least  equal  to  the 
vahie  sf  the  hen  focBsrly  held  by  AnHA 
on  the  old  security. 

(vi]  Proceeds  can  be  used  to  iweserve 
the  security  because  of  a  natural 
disaster  or  other  severe  catastrophe, 
when  the  need  for  funds  cannot  be  met 
by  other  means  at  with  an  FmHA  loan 
or  an  FmHA  loan  cannot  be  asade  in 
time  to  prevent  the  borrower  and  HnHA 
from  sufiining  a  substantial  loss. 

(vii)  Property  can  be  exchanged  for 
property  which  is  better  suited  to  the 
borrower's  need  if  FmHA  will  acquire  a 
lien  on  the  new  property,  at  least  equal 
in  value  to  the  lien  held  on  the  iRoperty 
exchanged. 

(vin)  Property  can  be  coosimMd  by  the 
borrower  as  follows: 

(A)  Livestock  can  be  used  by  die 
borrower's  family  for  subnstence. 

(B)  If  crops  serve  as  security  and 
usually  would  be  marketed,  the  County 
Supervisor  can  allow  saoh  craps  to  be 
fed  to  livestock,  provided,  this  is 
preferable  to  direct  moketing  and  also 
provided  that  FmHA  obtains  a  lien  (or 
assignment)  on  the  hvestock  and 
Uvestock  products  at  least  equal  to  the 
lien  on  the  crops.  | 

•        •        •        •        • 

(5)  If  a  borrower  wants  to  dispose  of 
chattel  security  which  is  not  Ksted  on 
Form  FmHA  196Z-1  or  «vants  to  (fispose 
of  chattel  security  in  a  way  not  listed  in 
the  "^ow"  section  or  wants  to  use 
proceeds  in  a  way  not  Hsted  in  the  "Use 
of  Proceeds"  section  on  Fonn  FmHA 
1962-1,  die  borrower  most  obtain 
FntflA's  consent  before  the  disposition 
or  before  the  proceeds  are  used.  PtaiHA 
must  give  consent  for  the  release  of 


nomMd  income  security  if  the  chaage  is 
necessary  for  Ate  borrower  to  sfieet 
essential  family  livmg  and  fam 
operating  expenses.  FMiA  m%mt  also 
give  consent  if  the  conditions  set  out  on 
the  fom  and  in  p»agFafA  (bX2)  of  this 
section  are  met.  The  borrower  may 
obtain  prior  consent  by  telephoning  die 
county  office,  by  letter,  by  visidng  die  . 
coenty  office,  or  by  any  other  method 
die  borrower  chooses.  When  tevrsioiis 
are  agreed  to  over  the  telephone,  the 
County  Supervisor  mast  revise  the  Form 
FmHA  19B2-1  contained  in  die 
borrower's  case  file,  initia!  and  date  the 
change,  and  mark  the  form  "Revised." 
The  County  Supervisor  wiB  then  either 
write  to  the  borrower  and  send  a  copy 
of  the  "Revised"  form  to  the  borrower 
asking  the  borrower  to  date  and  initial 
the  change  and  return  the  form  to  the 
county  office,  or  the  County  Supervisor 
will  ask  the  borrower  to  date  and  initial 
the  change  the  next  time  the  borrower  is 
in  the  county  office.  f^*«anggs  that  would 
residt  in-a  major  change  (examples  of 
major  changes  are:  feeider  pig  to  sow 
operation,  cow/ calf  to  feeder  steer 
operation,  dairy  to  row  crop,  etc)  in  a 
borrower's  operatioa  urill  sdways 
require  a  visit  to  the  county  office  so 
that  the  County  Supervisor  and  the 
borrower  can  complete  a  new  farm  and 
home  plan  and  revise  Form  FmHA  1962- 
1.  The  County  Supervisor  will  be 
responsible  for  detetinining  if  the 
requested  change  is  major  or  not.  If  a 
revision  cannot  be  agreed  upon,  see 
S  1924.57(d)  of  Subpart  B  of  Part  1924  of 
this< " 
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58.  Section  1962.29  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b).  redesignating  paragraphs 
(b)(2)  dmra^  (bK4)  as  (b)(3)  dvougfa 
(b)(5)  and  adding  a  new  paragraph  {b)(2) 
to  read  as  foHows: 


§1Ma.2t    Paym^offaasand 


(b)  Insurance  premiums.  Coonty 
Supervisor  are  authorized  to  approve 
bills  or  invoices  for  payment  of 
insurance  premiums  on  diattel  and  crop 
security  from  FmHA  loan  hmds  when: 

(2)  Anticipated  crop  income  does  not 
materialize  wluch  would  normally  be 
released  for  the  pe]rment  of  crop 
insurance. 
•        •        •        •        • 

59.  Section  1982.30  is  amended  by 
redesignating  paragraphs  (b)(2)  through 
(b)(9)  as  (b)(3)  dmmgh  (b)(ie)  and 
adding  a  new  paragraph  (bMl)  to  read  as 
foBows: 


(b)  •  •  • 

tl)  A  subunDnulion  fior  an  annual 
production  loan,  only  to  a  delinquent 
borrower,  may  also  be  approved  if  ^ 
borrower  meets  die  requirements  set  out 
in  S  1941.14  of  Subpart  A  of  Port  1941  of 
this  chapter. 
*        •        •        •        • 

60.  Section  1962.34  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 


|1M2,M 

EO 


(a)  *  *  • 

(2)  Generally  the  debts  assuBMd  wriU 
be  paid  in  accordance  with  the  rates 
and  terms  of  the  existing  notes  or 
assumption  agreements.  Form  FmHA 
480-9,  "Assumption  Agreement  (Same 
Terms-Eligible  Transferee)."  will  be 
used.  Any  delinquency  and  any  deferred 
interest  outstanding  will  be  scheduled 
for  payment  on  or  before  die  date  die 
transfer  is  closed.  If  the  existing  loan 
repayment  period  is  extended,  the  debt 
being  assumed  may  be  rescheduled 
using  Form  FinHA  1965-13.  "Assumption 
Agreement  (Farmer  Programs  Loans)." 
The  new  repayment  pe^od  may  not 
exceed  that  for  a  new  loan  of  the  same 
type  md  the  current  interest  rate  for 
such  loans  will  be  charged,  if  any 
deferred  interest  is  not  paid  by  the  time 
the  transfer  takes  place,  it  must  be 
added  to  the  principal  balance  and  the 
loan  oast  be  aaaumed  at  new  rates  and 
terms.  Upon  request  of  an  applicant 
assuming  a  loan  at  new  rates  and  terms 
and  and/or  an  applicant  eligible  to 
receive  limited  resource  rates  and  terms, 
the  interest  rate  charged  by  FmHA  will 
be  the  lower  of  the  interest  rates  in 
effect  at  the  time  of  loan  approval  or 
loan  closing.  If  die  applicant  does  not 
indicate  a  choice,  the  loan  wiO  be  dosed 
at  the  rate  in  effect  at  the  time  of  loan 
approval.  Interest  rates  are  specified  in 
Exhibit  B  of  FmHA  Instruction  *¥i.\ 
(available  in  any  FtaiHA  office)  for  die 
type  assistance  involved. 

61.  Section  1962.40  is  amended  by 
revising  die  introductory  text  of 
paragraph  (b).  paragraph  (b)(3),  and  die 
intioductoiy  text  of  paragrai^  (e)(1)  to 
read  as  follows: 

91962.40    Liquidation. 

•        •        •        •        • 

(b)  Involuntary  liquidation.  When  a 
borrower  makes  an  unapproved 
disposition  of  security,  the  directions  in 
SS  1962.18  and  1962.49  of  diis  subpart 


will  be  followed.  In  all  other  cases, 
when  the  County  Supervisor,  with  the 
advice  of  the  District  Director 
determines  that  continued  servicing  of 
the  loan  will  not  accomplish  the 
objectives  of  the  loan,  or  that  for  other 
reasons  further  servicing  cannot  be 
justified  under  the  policy  stated  in 
§  1962.2  of  this  subpart,  liquidation  of 
the  account(8)  will  be  accomplished  as 
quickly  as  possible  under  this  section.  In 
farmer  program  loans  cases,  borrowers 
must  receive  Exhibit  A  and  Attachments 
1  and  2  of  Subpart  S  of  Part  1951  of  diis 
chapter  and  any  appeal  must  be 
concluded  before  any  liquidation  action 
(including  termination  of  releases  of 
sales  proceeds)  is  taken.  The  County 
Supervisor  will  send  these  forms  to  the 
borrower  as  soon  as  a  decision  is  made 
io  liquidate. 
***** 

(3)  Agreement  with  borrower.  If  the 
borrower  does  not  request  a  hearing, 
fails  to  return  Attachment  2  of  Exhibit  A 
of  Subpart  S  of  Part  1951  of  this  chapter 
within  45  days,  or  indicates  on 
Attachment  2  diat  servicing  is  not 
requested,  the  County  Supervisor  should 
send  Attachments  9  and  10  of  Exhibit  A 
pf  Subpart  S  of  Part  1951  of  diis  chapter. 
After  the  borrower  is  told  that  FmHA 
wants  the  account  liquidated,  if  the 
borrower  is  willing  to  voluntarily 
liquidate  the  account,  the  County         * 
Supervisor  may  allow  the  borrower  60 
days  to  accomplish  such  action  by: 

(i)  Selling  the  security  in  accordance 
with  S  1962.41  of  this  subpart. 

(u)  Transferring  the  security  in 
accordance  with  §  1962.34  of  this 
subpart, 

(iii)  Conveying  the  security  to  FmHA 
under  Subpart  A  of  Part  1955  of  this 
chapter,  or 

(iv)  Refinancing  the  debt  with  another 
lender. 
.****• 

(e)  *  •  * 

(1)  After  Exhibit  A  and  Attachments  1 
and  2  of  Subpart  S  of  Part  1951  of  diis 
chapter  have  been  sent  and  security  is 
in  danger  of  loss  or  deterioration,  the 
State  Director  will  protect  FmHA's 
interest  and  approve  protective 
advances  in  payment  of. 
***** 

62.  Section  1962.41  is  amended  by 
revising  the  introductory  paragraph  and 
revising  paragraph  (e)  and  adding  a  new 
paragraph  (f)  to  read  as  follows: 

{1962.41    Sale  Of  chattel  securtty  or  EO 
propafty  by  tiorrowars. 

Borrowers  who  are  liquidating 
Voluntarily  and  who  have  not  been  sent 
Exhibit  A  and  Attachments  1  and  2  of 
Subpart  S  of  Part  1951  of  this  chapter 


will  be  sent  Attachment  1  of  Exhibit  A 
of  Subpart  S  of  Part  1951  of  this  chapter 
before  any  sale  occurs. 

***** 

(e)  Unpaid  FmHA  Debt.  If  die  sale 
results  in  less  than  full  payment  of  the 
FmHA  debt,  the  County  Supervisor  will 
have  the  County  Committee  review  the 
case  to  determine  if  the  borrower  can  be 
released  of  personal  liability  in 
accordance  with  paragraph  (f)  of  this 
section.  The  borrower  will  be  notified  of 
the  County  Commitiee's 
recommendation  for  or  against  a  release 
of  personal  liability. 

(f)  Release  of  liability.  The  borrow^" 
and  any  co-signer  may  be  released  from 
personal  liability  to  FmHA  when  all  the 
chattel  security  or  EO  property  is  sold  at 
the  present  market  value  and  the 
proceeds  are  applied  on  the  loan 
account(8).  If  the  County  Committee 
recommends  a  release  of  liability  based 
on  the  following  comment,  the  comment 
will  be  typed  on  the  County  Committee 
Certification  and  executed  by  the 
Committee,  and  be  further  processed 
and  approved  in  accordance  with 

S  1962.34(h)  of  this  subpart: 

In  our  opinion  (name  of  Borrower  and  any 
co-signer)  does  not  have  reasonable  ability  to 
pay  sdl  or  a  substantial  part  of  the  balance  of 
the  debt  owed  after  the  cash  sale,  taking  into 
consideration  his  or  her  assets  and  income  at 
the  time  of  the  conveyance.  The  Iwrrower  has 
cooperated  in  good  faith,  used  due  diligence 
to  maintain  property  against  loss,  and  has 
otherwise  ftUfilled  the  covenants  incident  to 
the  loan  to  the  best  of  his  or  her  ability. 
Therefore,  we  recommend  that  the  borrower 
and  any  cosigner  be  released  from  personal 
liability  for  any  balance  due  on  the  secured 
indebtedness  upon  completion  of  the 
transaction. 

If  a  release  from  liability  cannot  be 
granted,  the  borrower  vdll  be  sent  a 
letter  similar  to  Exhibit  F  of  Subpart  A 
of  Part  1955  of  this  chapter  (available  in 
FmHA  office).  The  account  will  then  be 
considered  for  debt  setUement. 

63.  Section  1962.42  is  amended  by 
revising  the  introductory  texts  of 
paragraphs  (a)  and  (c)(5)(i),  and 
paragraphs  (c)(5)(ii),  (c)(6)(ii)(A),  and  (d) 
to  read  as  follows: 

$1962.42    Repossassion,  cars,  and  sale  of 
chattsi  sacurlty  on  EO  property  by  the 
County  Supervisor. 

(a)  Repossession.  Except  as  provided 
in  paragraph  (d)  of  this  section,  prior  to 
any  repossession  of  FmHA  security,  a 
borrower  and  all  cosigners  on  the  note 
must  receive  Exhibit  A  and  Attachments 
1  and  2  of  Subpart  S  of  Part  1951  of  this 
chapter  and  any  appeal  must  be 
concluded.  The  County  Supervisor  will 
take  possession  of  security  or  EO 
property  for  FmHA  when  the  value  of 
the  property,  based  on  appraisal,  is 


substantially  more  than  the  estimated 
sale  expenses  and  the  amount  of  any 
prior  lien,  if  the  prior  lienholder  does  not 
intend  to  enforce  the  lien.  The  property 
will  not  be  repossessed  if  FmHA's 
estimated  recovery  will  be  small  in 
relation  to  the  amount  of  its  claim,  or  in 
relation  to  the  amount  it  must  pay  on 
prior  liens  and  sale  expenses  if  it  bids 
on  the  property  in  accordance  with 
S  1955.20  of  Subpart  A  of  Part  1955  of 
this  chapter. 
***** 

(c)  •  *  * 

(5)  Notice,  (i)  Notice  of  public  or 
private  sale  of  repossessed  property 
when  required  will  be  given  to  the 
borrower  and  to  any  party  who  has  filed 
a  financing  statement  or  who  is  known 
by  the  County  Supervisor  to  have  a 
security  interest  in  the  property,  except 
as  set  forth  below.  The  notice  will  be 
delivered  or  mailed  so  that  it  will  reach 
the  borrower  and  any  lienholder  at  least 
5  days  (or  longer  time  if  specified  by  a 
State  supplement)  before  the  time  of  any 
public  sale  or  the  time  after  which  any 
private  sale  will  be  held^  Form  FmHA 
1955-41.  "Notice  of  Sale."  may  be  used 
for  public  or  private  sales. 
***** 

(ii)  Notice  of  Internal  Revenue  Service 
(IRS).  If  a  Federal  tax  lien  notice  has 
been  filed  in  the  local  records  more  than 
30  days  before  the  sale  of  the 
repossessed  security,  notice  to  the 
District  Director  of  IRS  must  be  given  at 
least  25  days  before  the  sale.  It  should 
be  given  by  sending  a  copy  of  Form 
FmHA  1955-41  and  a  copy  of  the  filed 
Notice  of  Federal  Tax  Lien  (Form  IRS 
668).  If  the  security  is  perishable,  the  full 
25  days'  notice  must  be  given  to  the 
District  Director  by  registered  or 
certified  mail  or  by  personal  service 
before  the  sale.  Also,  the  sale  proceeds 
must  be  held  for  30  days  after  the  sale 
so  that  they  may  be  claimed  by  IRS  on 
the  basis  of  its  tax  lien  priority.  In  such 
perishable  property  cases,  the  proceeds 
or  an  amount  large  enough  to  pay  the 
IRS  tax  lien  will  be  forwarded  to  the 
Finance  Office  with  a  notation  "Hold  in 
suspense  30  days  because  of  Federal 
Tax  Lien."  OGC  will  advise  the  Finance 
Office  about  disposing  of  the  funds. 

(6)  *  *  * 
(ii)  •  *  • 

(A)  The  sale  may  be  advertised  by 
posting  or  distributing  handbills,  posting 
Form  FmHA  1955-41.  or  a  revision  of  it 
approved  by  OGC  to  meet  State  law 
requirements,  or  by  a  combination  of 
these  methods.  The  length  of  time  and 
place  of  giving  notice  will  be  covered  by 
a  State  supplement 


itsit 


/  Vol.  53.  Na  99  /  Monday.  May  2S.  19S8  /  ftopoaed  Ralea 


Fad—I  BaiMw  /  Vol.  53.  No.  99  /  Monday.  Mky  23.  1988  /  Phipoaed  Rakn 


[d]  Risk  of  agury.  M  B  tama  pwy 
loan  boiTower  kas  abandoned  Mcwity 
and  the  security  u  in  danger  of  being 
subttantially  bamed  or  danaged,  the 
County  SuperriBor  «nU  atteaqk  to 
repossess  the  secnrity  as  expkiBed  ia 
paragraph  (a)  of  this  section  and  then 
send  the  borrower  and  aO  cosi^iers  on 
the  note  Exhibit  A  and  Attachments  1 
and  2  of  Subpart  S  of  Part  1951  of  this 
chapter.  The  security  will  be  cared  for 
as  explained  in  paragraph  (b)  of  iIhs 
section  until  any  appeal  is  concluded  or 
the  borrower  has  waived  or  forfeited  the 
opportunity  to  appeal.  When  the  appeal 
is  conchided,  the  security  will  be 
returned  to  the  borrower  or  sold  in 
accordance  with  paragraph  (c)  of  this 
section,  depending  on  the  outcome  of 
the  appeal.  The  County  Supervisor  will 
document  the  abandoionent  and  the 
danger  of  substantial  da^iage  ra  the 
borrower's  case  file.  In  the  case  of  ■ 
livestock,  abandonment  occurs  if  a  I 
borrower  stops  caring  for  the  aniraals, 
and  this  determination  wOl  be  made  by 
the  County  Supervisor.  However,  an 
independent  third-party  (not  an  FmHA 
employee)  must  de^rraine  that  hvestock 
are  m  danger  of  substantial  damage. 
Protective  advances  may  be  made  fai 
accordance  with  9  1962.40(e)  of  this 
subpart. 

64.  Section  1962.47  is  amended  by 
revising  paragraph  (aK3)  to  read  asi 
follows:  I 

9 1962.47   Bankruptcy  and  Insdvancy. 

(a)  •  •  * 

(3)  The  County  Supervisor  will  send 
Attachments  1  and  2  of  Exhibit  A  (and 
not  Exhibit  A]  of  Subpart  S  of  Part  1951 
of  this  chapter  together  with  Exhibit  D 
of  this  subpart  "Notice  to  Borrower's 
Attorney  Regarding  Loan  Servicing 
Options,"  (available  in  any  FmHA  i 
office)  to  the  attorney  of  a  farmer   ' 
program  loan  borrower  as  soon  as  die 
County  Supervisor  leams  diat  a 
bankruptcy  has  been  Rled.  A  dated  copy 
of  Exhibit  D  of  this  subpart  will  be  sent 
to  OGC  and  the  U.S.  Attorney's  office  at 
the  same  time.  Exhibit  D  of  this  subpart 
explains  that  FmHA  wants  the  borrower 
to  know  about  the  various  farmer 
program  loan  servicing  tools.  The 
bankruptcy  code's  automatic  stay 
prevents  FmHA  from  contacting  the 
borrower  directly. 

(i)  Exhibit  D  of  this  subpart  also 
explains  ^at  bofrowers  who  bare  Bed 
Chapter  11, 12  and  13  badcmptdes  must 
request  and  be  granted  a  nodificatini  of 
the  avtomatic  stay  far  dw  baited 
purpose  of  permitting  the  borrowcifs)  to 
apply  and  enter  into  agreements  for  debt 
servicing  relief  or  (fisniss  their 
bankruptcies.  Then  the  boimwti  most 
complete  and  return  Attachment  2  of 


Exhibit  A  of  Subpart  S  <tf  Put  Iffil  of 
this  dnpler  before  FbHA  wfll  oonaider 
or  grant  any  request  for  scrvidog.  Until 
the  automatic  stay  is  modified  for  this 
purpose  or  the  Chapter  11. 12.  or  19  ia 
dismissed,  FbiHA  will  not  discuss  any  of 
the  servicing  optioaa  wiUi  cither  the^ 
borrower  or  the  borrower's  attorney.  If 
the  automatic  stay  is  not  modified  for 
the  limited  purpose  set  out  above  or  if 
the  bankrupti^  case  is  not  dismissed, 
but  the  boiTower  instead  files  a  plan  of 
reorganization  whidi  restriictures  the 
FmHA  debt.  FmHA  will  evahiate  die 
merits  of  the  plan  and  inform  OGC  of 
Fq[iHA's  recommendation  for  voting  on 
the  plan.  A  plan  will  not  be  rejected  by 
FmHA  simply  becaase  it  is  not 
consistent  «vith  FmHA's  loan  servicing 
regulations. 

(ii)  Borrowers  who  have  filed  Clu^iter 
7  bankruptcies  also  mast  either  Wiamit^ 
their  bankruptcies  or  request  and  be 
granted  a  modification  of  the  automatic 
stay  for  the  limited  purpose  of 
permitting  the  borrower(s)  to  apply  and 
enter  into  agreements  for  debt  servicing 
relief.  Then  the  borrower  must  complete 
and  return  Attachment  2  of  Exhibit  A  of 
Subpart  S  of  Part  1951  of  this  chapter 
before  FmHA  will  consider  or  grant  any 
request  for  servicing.  FmHA  will  not 
discuss  any  of  the  options  with  either 
the  borrower  or  the  borrower's  attorney 
until  the  automatic  stay  ia  moichfied  far 
the  limited  purpose  set  out  above,  or  the 
Chapter  7  is  dismissed.  Exhibit  D  of  diis 
subpart  explains  that  FmHA  wiB  not 
continue  wdtfa  a  debtor  who  does  not 
reaffirm  the  FmHA  debt  If  a  Chapter  7 
debtor  wants  to  reaffim  the  FmHA 
debt  FbHA  must  accept  the 
reaffirmation. 


65.  SectioQ  1962.49  is  amended  by 
revising  paragraphs  (cKl]  and  (cK2)  to 
read  as  follows: 

91962.49   CMI  and  cffinknl  CMSc 
*        •        •        •        * 

(c)  •  *  • 

(1)  County  Office  actions.  Forms 
FmHA  455-1.  "Request  for  Legal 
Action,"  and  FmHA  455-22  wiH  be 
prepared.  Form  FmHA  455-2.  *Tvidence 
of  Conversion."  will  be  prepared  for 
each  aaanthorized  <fisposaL  The  original 
and  two  copies  of  Forms  FmHA  45S-1 
and  FmHA  455-22  and,  when  applicable, 
FmHA  45S-2  together  widi  die 
borrower's  case  file.  wiU  be  sebmitted  to 
the  State  Office.  Si^ied  statements 
^oidd  be  obtained,  if  poaaiUe.  from  the 
bofTowec  any  third  party  pnrdiasers.  or 
others  to  suppprt  the  infonutioo 
contained  en  Form  FW1A  4fS-l. 
Appropriate  icooaHaeadatioas  regarding 
civil  aodons  wiU  be  made  on  Ambs 
FmHA  455-1  and  FmHA  455-22  agakist 


the  borrower  or  otiwis.  When  a  case  is 
refenad  to  Um  State  OfBce  the  County 
Supervisor  will  keep  int  office 
infomed  of  any  fatine  dewelopBients  m 
die  case.  If  Exhibit  A  and  AttaolMMnU  1 
and  2  of  Subpart  S  of  Part  1951  of  this 
chapter  have  not  beenaeiit.  tiMy  will 
now  be  sent  to  thebimowcr  and  any 
other  oUigntsJ  on  the  not&  Any  appeal 
must  be  r— rhided  before  a  dvil  action 
can  be  filed. 

(2]  Z3iKtrKi  Qlf/ce  octMou.  Exhibit  D 
or  Exhifait  E  of  Subpart  A  of  P^  1955  of 
this  diaptar  will  be  prepared  and  sent 
after  any  appeal  is  concloded. 

66.  Exhibit  B  of  Subpart  A 18  revised 
to  read  as  follows: 

Exhibit  B    Meawtaadua  ef 
Understanding  and  Blanket — 
Commodity  Lien  Waiver 

Tbe  Fanners  Hork  Aikniaisiratioa  (FiaHA) 
somettees  aakes  loaos  to  fonaen  oa  the 
security  of  sgricntaEd  caamodities  tlut  ark 
eiigibie  for  price  mappoti  vadmr  toan  and 
purchase  programs  conducted  by  the 
Commodity  Credit  Coiporatisa  (CCQ.  FatfiA 
and  CCC  desire  that  price  saf^Mrt  be  made 
available  to  fanners  wUhout  umiecessarily 
impairing  or  uBdennining  the  respective 
security  interests  of  FmHA  and  CCC  in  and 
without  undue  inconvenience  to  prodncers 
and  nnHA  and  CCC  in  secnring  Ken  wahrers 
on  such  commodities. 
'Now,  UieKfore,  it  is  apeed  as  feUows: 

(1)  l^Km  request  of  aa  ofiicial  da  State 
ASCS  oCBoa.  die  FInHA  Stale  Direotor  in  sach 
State  shay  faunish  designated  ooiMrty  ASCS 
offices  wfith  the  aanaes  of  ivodaoers  in  tit* 
trade  area  from  wliom  FmHA  hslda  canently 
effective  liens  on  commodities  with  respect  to 
which  CCC  conducts  price  support  programs. 
FmHA  Mrill  try  to  furnish  a  complete  and 
cnnent  Hst  of  the  names  of  such  producers; 
however,  RnHA's  liens  with  respect  to  any 
commodity  will  not  be  affected  by  an  errar  in 
or  flaiissioa  from  such  lists. 

(2)  For  a  loan  disbursed  by  a  county  ASCS 
office,  CCC  will  issue  a  draft  in  the  amount 
(less  fees  and  charges  due  tmder  CCC 
program  regulations]  of  tlie  loan  on.  or 
purchase  price  of,  ttie  commodity  payable 
jointly  to  RnHA  and  the  producer  if  (a)  his 
name  is  on  Ae  list  faraiahed  by  PbiHA.  er  (b) 
he  names  Fii^lA  as  henholder.  Hie  dnift  w31 
indicate  die  oonaaodity  cowered  by  the  k>an 
or  purchase. 

(3)  On  issuance  of  the  draft,  tlie  security 
interest  of  FmHA  shall  be  subordinated  to  the 
rights  of  CCC  in  the  commodity  with  respect 
to  which  the  loan  or  purchase  is  made,  llie 
word  "subunlinatBd"  means  that  in  the  case 
of  a  lean.  CCCs  security  lateiBst  ia  Ae 
commodily  shall  be  superior  aad  prior  in 
right  to  that  of  FmHA  and  that  on  purchase 
of  a  comraocfity  by  CCC  or  its  acquisition  by 
CCC  in  sati^action  of  aloan.  tbeseomtty 
interest  off  FiaHA  in  aach  oenmodtty  shall 


W  NothiBg  oontained  ia  this  MenM>ra»daa 
of  Itaderstandiag  shall  be  coasWed  to  aflJact 


the  rights  aad  oblJgBtioas  of  the  parties 
except  aa  speciflea%  provided  haieia. 

(STThiS  agreamenLmsy  be  terminated  by 
either  party  on  30  days'  written  notice  to  die 
other  party. 

D8te:^Jy20,19aa 
Ray  V.  Fitzgerald. 
Executive  VUx  Presidaat,  CCC 

Data:  [aly  Vk  19W. 
GordoB  Cavanau^ 
Adminiatrmiar,  FiaHA. 

67.Bdiibit  D  to  Sutqiart  A  is  revised 
to  read  as  Ibllows: 


ExfaiUlD-Nolk»ls 


Procedure  Reference:  FtatHA  hutractfoit 
'196Z-A 

AiJ:pose:  Used  by  a  Coanty  Supenrisor  to 
send  with  Attachments  1  and  2  of  Exhihit  A 
(not  Exhibit  A)  of  Subparts  of  Part  1991  of 
this  chapter  to  the  bomiwar's  attaniey  whan 
the  bonower  has  fOed  bankraptigr.  A  dated 
copy  of  dds  tetter  WiU  be  sent  the  Utaited 
States  AWuiasy's  Qfflee  andOGCwfaeait  is 
mailed  to  the  bonower's  attorney. 


Rebumi 

wsrsBwers  Atssfiiey  AdAess* 


Dear 
■    We 


recently  notified  that  your  cbent 
(aaaie  ef  bone wai )  has  filed 


baalcmplcy.  The  eadoaed  fcnas  expiaia 
some  of  tl»  loan  sarsidBgoptfana  that  FinHA 
■has  awailaUa.  Wa  would  anwedate  your 
in&aadag  yaur  cttentef  thMa  opthMb  Esch 
of  dtese  optionaia  svaiiabia  only  whaa  then 
is  a  vaMenforceable  debt  It  appears  that 
the  resoltof  the  bankruptcy  wiH  be  to  make 
someorall  of  theftsHA  debtnnenforoeable. 
This  will  anha  yaw  cMeat  inaiigible  for 
FtnHA'a  debt  sacriaing  options,  ht  additioo  in 
order  tv  aasartain  whether  yoas  client  is 
eligibla  far  dtoaasptioaa  tt  ia  naeeasary  for 
''*"**^'*~— phTm  ft  Tmrh  rinsaly  with  your 
cliant  We  aia  ooDceraed  about  whathar  such 
contact  win  be  in  violatioa  of  the  automatic 
stay. 

[tf  your  cUent  has  filed  under  Chapter  7 
and  wants  to  spply  for  servidBgreitef  hem 
FmHA.  the  case  Binst  be  dtaaissed  or  the 
aataantie  stay  most  be  BodUM  Ik  the 
limited  paipoaa  of  penriiriaf  your  ch^  to 
app^  farservicii«iatiaf.  A  suBpia  motiea 
and  order  are  avaHabla  from  the  U.S. 
Attorney's  office.  After  ifisffiissal  or 
inodifleatian  of  the  aatamatic  stay,  your 
client  must  complete  and  return  Attachment  2 
to  Exhibit  A  of  Subpart  S  of  Part  1951  of  this 
chapter  to  nabte  FbHA  to  ooosidar  or  grsnt 
any  rsqnest  foe  sanddiig.  So  fang  as  the 
Chaptsr  7  is  paaAngFtaiHA  will  not  discuss 
any  of  the  servidag  eptioiis  «rith  you  or  your 
cliant  mdMs-tfae  aatoaiatic  stay  is  modified 
Asi^  in  ordsT'TCT  nann  to  oontfanie  with 
your  cheni  after  a  discfaaigK  year  cheat  mast 
reafBna  te  FWtA  debt]* 

(If  yaw  cheat  haa  filed  andar  Chapter  n.^ 
12  or  t3>aad  wante  to>appty  for  servicii^ 


rdief  horn  FSiHA  the  automattc  stay  must  ha 
modified  for  the  linritad  paipoae  of  pemittiag 
your  chant  to  appfy  for  servicing  rahaf  or  the 
case  must  be  disiniaaed.  Asampis  motfon 
and  order  an  available  fhim  the  U.S. 
Attorney's  office.  After  (fismissal  or 
modification  of  the  automatic  stay,  your 
client  must  comphste  and  return  Attachment  2 
of  Exhibit  A  of  Subpart  S  of  Part  1961  of  this 
chapter  to  enable  FmHA  to  cenaider  orgrant 
any  request  for  servicing.  Uidess  the 
aatamatic  stay  is  mndilied  fartiiis  puipose  or 
the  ease  ia  dismissed,.  RbHA  irih  not  diacnss 
any  of  the  servicing  options  with  you  or  your 
client  You  may,  of  course,  choose  to  file  a 
propnnad  pfan  which  may  or  may  not  contein 
debt  restracturinglsatuas  siniiar  to  tfiose 
svaitable  ftoai  PtaKAC)* 

If  you  intend  to  fiIeaoM>tion  toaflewyour 
dient  to  reqaast  and  be  gmlad  servicing 
reUoC  waask  that  yoa  do  so  witfaia  30  days. 
If  no  mation  is  filed  wtthin  that  tioie.  we  will 
assume  that  your  client  does  not  im^ftd  to 
make  a  request  tor  servidag  and  we  will 
proceed  to  proted  our  interesta  as  allowed  by 
the  Bankruptcy  Code. 

FmHA's  fhrmer  programs  debt  servicing 
regulation  is  found  at "» CFR  Part  195T, 
Subpart  S.  We  cannot  promise  yov  or  your 
dient  that  a  reqaeat  for  debt  servidag  will  be 
approved  However,  we  can  promise  that  a 
request  will  be  fully  and  fairiy  considered  by 
FtaHA.. 

Sincerely, 

County  Supervisor. 
'Choose  applicable  paragraph. 

67a.  Exhibit  E  to  Subpart  A  is  added 
to  read  as  follows: 

Exhibit  E-^tektosim  Secari^  Sales 
Pnx»eds  and  OMornioiBg  "Essenlfar 
Family  living  and  Fans  Opetaling 
Expanses 

Notev— Exhibit  E  referenced  in  this  subpart 
is  available  in  any  FmHA  office. 

PART  1965-REiU.  PROPERTY 

68.  The  auUiority  dtatfon  far  Part  1965 
continues  to  read  as  foUows: 

AudMrily:  7  U.S.C.  1989;  42  D.S.C  1480;  5 
U.S.a  301:  7  CFR  2.23;  7  CFR  2.7a 


Of 


Security  for 

and  Certain  Note-Onty  Gacea 

60.  Section  19Q5.Zis  amended  by 
redesignating  paragraphs  (a)  throogh  (k) 
as  (b)  through  (1),  addhig  a  new 
paragraph  (a)  and  an  introductory 
paragraph  to  reed  as  follow*: 


91965.7 

As  used  in  this  subpart,  the  following 
definitions  apply: 

(a)  Borrewa-.  When  a  loan  is  sude  to 
an  individual,  the  individnai  is  the 
borrower.  Wbaii  a  loan  is  sMide  to  an 
entity,  the  cooperative,  corporation. 


partnership  or  joint  o{ 
borrower. 


peniianisdie 


70.  Section  1966.11  is  amended  by 
revisinf  paragraphs  (cK2Ki)(C),  (c)(2)fii), 
and  (c)(3)  to  read  as  follows: 

919KL11 
pratactienef 


(cj*  *  • 

(C)  Loana  muy  be  raamortiaad  withoot 
regard  to  loan  Hraits  to  hRkide 
protective  adwancaefcr payment  of  Ike 
prior  lienholderf*)  when  aoUiorized  on 
an  individual  case  basis  by  the  National 
Office.  When  continuation  with 
reamortization  to  inrhuj^f  protective 
advances  for  the  payment  ei  prior 
lienholder(8)  is  recommended,  the  case 
file  with  documentation  of  all  facts  of 
the  situation  necessitating  protective 
advances,  efforts  made  to  obtua  a  new 
participating  lender,  and  )uatificatian  for 
reamortizing  will  be  submitted  to  the 
National  Office. 

(ii)  Decision  not  to  pay  off  the  prior 
lien.  If  FmHA  daddes  not  to  pay  off  the 
prior  lien,  the  County  Supervisor  will 
immediately  complete  Exhibit  B 
(available  in  any  FmHA  office)  to  diis 
subpart  and  send  it  to  the  borrower 
along  widi  Attachment  1  of  Exhibit  A  of 
Subpart  S  of  Part  1661  of  this  chapter 
and  blank  Attachments  5  and  6  of 
Exhibit  A  of  Subpart  S  of  Part  1951  of 
this  chapter.  Then  one  of  the  following 
actions  will  be  taken: 

(A)  A4aking  a  bid  Bidding  will  be 
completed  in  accordance  wtth 

9  1955.15(f)  (5)  and  (6)  of  Subpart  A  of 
Part  1955  of  this  chapter.  Information 
clearly  supporting  the  bid  as  being  to  the 
Government's  financial  advantage  must 
be  documented  and  made  a  part  of  the 
file.  When  FmHA  enters  a  bid.  actions 
will  be  taken  in  accOTdance  with 
91 1955.15(g)  and  1955.18  of  Subpart  A 
of  Part  1955  of  this  chapter. 

(B)  MqA//^  no  bid.  When  the  Stete 
Director  determines  that  no  bid  will  be 
entered  by  FmHA.  the  County 
Supervisor  will,  at  the  discretion  of  the 
State  Director,  attend  the  sale  and  make 
a  narrative  report  to  the  State  Director 
outiining  the  resulte  of  the  foreclosure 
sale  and  plans  for  foture  servicing  of  the 
account  If  the  Government  is  to  reiy  on 
itsredan^tien  rights,  diet  fact  will  be 
hidicated  ia  the  report  Unsatisfied 
farmer  program  lean  accounts  will  be 
handled  in  accordance  with  9  1955.16(f) 
of  Subpart  A  of  Part  1955  of  this  chapter. 
***** 

(3)  Foreclosure  sale  sub/ect  to  FmHA 
mortgage.  When  FmHA  leams  diat  a 
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junior  lienholder  is  foreclosing,  the  , 
County  Supervisor  will  send  ^e      | 
borrower  Attachment  1  of  Exhibit  A  of 
Subpart  S  of  Part  1951  of  this  chapter.  If 
the  borrower  contacts  FmHA  and  wants 
to  apply  for  servicing  relief,  the  request 
will  be  processed  in  accordance  with 
the  appropriate  FmHA  regulation.  If  the 
junior  lien  is  foreclosed  and  the  property 
is  sold  subject  to  the  FmHA  mortgage, 
the  borrower  will  be  sent  Attachments 
1. 5  and  6  of  Exhibit  A  of  Subpart  S  of 
Part  1951  of  this  chapter.  Acceleration  of 
the  accoimt  and  demand  for  payment 
will  be  accomplished  according  to  the 
applicable  portion  of  S  1955.15  of 
Subpart  A  of  Part  1955  of  this  chapter. 

71.  Section  1965.12  is  amended  by 
revising  paragraphs  (a)(8),  (b)(2)(ii)(B) 
and  (g)  to  read  as  follows: 


iHa|_ 
t  #xtenMOfit 


819W.12    SubordHwttonofFmHA 
inoftQSQe  to  pennit  rsflnencinQ.  i 
IncfMM  In  Mnount  of  sxtottnQ  prior  Iwi,  to 
psnnlt  a  new  prior  Hen.  or  to  pei  iiill 
lasiiieitlistlon. 

(a)  •  •  • 

(8)  The  amount  of  any  prior  lien  plus 
the  balance  of  the  FmHA  debt  will  not 
exceed  the  present  market  value  of  the 
real  estate  security.  When  the  FmHA 
indebtedness  was  not  fully  secured  by 
the  market  value  of  the  security  before 
the  transaction,  a  subordination  may  be 
granted  only  if  the  maricet  value  of  die 
total  real  estate  security  will  be 
increased  through  improvement  or 
acquisition  by  an  amount  at  least  equal 
to  the  additional  advance.  For  Section 
502  SFH  loans  subject  to  recapture, 
FmHA  indebtedness  will  be  determined 
in  accordance  with  Subpart  I  of  Part 
1951  of  this  chapter. 

(b)*** 

(2)*V* 

(ii)  *  •  • 

(B)  When  a  farm  tract  secures  other 
type(8)  of  FmHA  loan(8)  currently 
authorized,  the  other  lender's  funds  may 
be  ysed  for  any  purposes  for  which  that 
type  loan  is  authorized.  If  the  farm  tract 
secures  only  type(s)  of  FmHA  loan(8) 
not  currendy  authorized,  the  other 
lender's  funds  may  be  used  for  any 
purpose  for  which  an  FO  loan  can  be 
made,  regardless  of  the  requirement  of 
S  ig65.12(a)(7]  of  this  subpart. 

(g)  Reamoiiizing  existing  FmHA  debts 
other  than  SFH.  "The  County  Supervisor. 
District  Director,  or  State  Director  (as 
appropriate)  may  consent  to  a 
reamortization  of  an  existing  FmHA 
debt  when  a  subordination  is  granted  to 
the  debt  of  another  lender.  The 
reamortizatioh  will  be  allowed  only 
when  the  borrower  cannot  reasonably 


be  expected  to  meet  installments  when 
due.  Reamortization  of  farmer  program 
loans  will  be  processed  in  accordance 
widi  Subpart  S  olfati  1951  of  Uiis 
chapter.  Reamortization  of  SFH  loans 
will  be  processed  in  accordance  with 
Subpart  G  of  Part  1951  of  this  chapter. 
Refer  to  S  1965.34(f)  of  diis  subpart  if  an 
NP  loan  is  involved. 

72.  Section  1965.13  is  amended  by 
revising  the  introductory  paragraph  and 
revising  paragraph  (f)(4)(ii)  to  read  as 
follows: 


$1965.13    Content  by  pertWrelMee  or 
ottMnvtoe  to  ealet  exchenoe  or  other 
awpaMDOfi  wi  ■  pomon  oi  or  ■mrenn 
security,  except  leesee. 

If  an  NP  loan  is  involved,  see 
^§  1965.34  of  this  subpart  or  see  Subpart 
S  of  Part  1951  of  this  chapter  when  a 
combination  of  NP,  ST  and  other  FP 
loans  are  involved.  If  a  FP  loan  is  being 
deferred  and  reamortized  as  an  ST  loan. 
partial  releases  are  authorized  as 
provided  in  Subpart  S  of  Part  1951  of 
this  chapter.  However,  there  is  no 
authority  for  FmHA  employees  to 
consent  to  partial  release  or  sale, 
exchange  or  other  disposition  of  a 
portion  of  the  security  for  an  existing  ST 
loan. 


(4)  •  •  * 

(ii)  For  other  than  SFH  loans,  applied 
on  debts  owed  creditors  other  than 
FmHA  to  the  extent  needed  to  estabUsh 
a  basis  for  continuation  of  the  other 
creditor's  account  if  the  following 
requirements  are  met: 

(A)  A  feasible  farm  and  home  plan 
will  be  developed  in  accordance  with 

S  ig24.57(c](5)  of  Subpart  B  of  Part  1924 
of  this  chapter.  Voluntary  debt 
adjustment  will  be  utilized,  as 
appropriate,  in  accordance  with  Subpart 
A  of  Part  1903  of  this  chapter. 

(B)  Proceeds  will  not  be  used  to  pay 
current  crop/operating  year  family 
living  and /or  operating  expenses,  as 
developed  in  the  Annual  Plan  in 
accordance  with  S  1924.57(b)  of  Subpart 
B  of  Part  1924  of  diis  chapter. 

73.  Section  1965.17  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows:  '' 


§1965.17   l.eeeeoreecurlty. 

(a)  General  provisions.  When  the 
County  Supervisor  leams  that  a 
borrower  is  leasing  or  intends  to  lease 
all  or  a  portion  of  die  security,  the 
County  Supervisor  will  ask  the  borrower 
for  a  copy  of  the  lease,  if  it  is  written.  If 
the  borrower  leases  or  proposes  to  lease 
the  real  estate  security  for  a  term  of 
more  than  3  years  or  with  an  option  to 


purchase,  the  County  Supervisor  will 
normally  initiate  liquidation  action  in 
accordance  with  { 1965.28(b)  of  this 
subpart  However,  if  under  unusual 
circumstances  the  County  Supervisor 
believes  FmHA  should  consent  to  such  a 
lease  arrangement  prior  approval  of  the 
Assistant  Administrator,  Farmer 
Programs,  or  the  Administrator,  if  a  SFH 
loan  is  secured  by  the  same  security,  is 
required.  The  State  Director  should 
forward  such  a  request  along  with  a 
justification  to  the  National  Office.  No 
action  will  be  taken  to  disapprove  or  to 
approve  a  lease  if  the  lease  is  for  less 
than  three  years  and  contains  no  option 
to  purchase:  however,  if  under  the  lease 
of  security,  the  borrower  ceases  to 
operate  the  farm,  action  will  be  taken  in 
accordance  with  §  1965.26(d)  of  this 
subpart 

74.  Section  1965.25  is  amended  by 
revising  the  introductory  texts  of 
paragraphs  (a)  and  (d)  to  read  as 
follows: 

{1965.25    Release  Of  FmHA  mortgage 
wiuioui  nMNwary  oonaiaeranon  on  neeis  of 
euuiiionei  eecumy  oeceuee  or  imnuei 
misteke,  non  eilettnfe  of  evidence  of 
;^  bidebtednees,  or  valueless  lens. 

(a)  Additional  real  estate,  chattel,  or 
miscellaneous  security.  Real  estate, 
chattels,  or  miscellaneous  items  which 
were  taken  as  additional  security  for  a 
loan  secured  by  real  estate  may  be 
released  by  the  State  Director  without     ^ 
consideration  before  the  loan  is  paid  in 
hill,  if  the  market  value  of  the  remaining 
security  for  the  loan  is  clearly  adequate 
to  secure  the  unpaid  balance  of  the  loan. 
For  any  loans  made  for  operating 
purposes,  a  real  estate  lien  may  be 
released  only  if  the  real  estate  was 
considered  "additional"  security  when 
the  loan  was  made.  For  the  purpose  of 
this  paragraph,  real  estate  securing  any 
loan  made  for  real  estate  purposes  is  not 
considered  "additional  security"  unless 
it  is  a  tract  of  land  that  is  in  addition  to 
the  farm  real  estate.  Additional  security 
for  a  SFH  non-farm  loan  is  real  estate  in 
addition  to  the  tract  on  which  the  ' 

dwelling  is  located.  Before  a  release  can 
be  granted,  there  must  be  reasonable 
assurance  that  orderly  payments  can  be 
made  on  the  FmHA  indebtedness,  and: 

(d)  Release  of  valueless  liens.  State 
Directors  are  authorized  to  release 
FmHA  mortgages  or  other  liens  which 
have  no  present  or  prospective  value  or 
when  their  enforcement  would  likely  be 
ineffectual  or  uneconomical.  This 
includes  r^ease  of  a  Junior  lien  on  the 
borrower's  dwelling  financed  with  a 
SFH  loan  and  located  on  a  nonfarm 


tract  when  the  junior  lien  was  taken  aa 
additional  security  for  a  farmer  program 
loan(s).  provided  the  SFH  security  has 
been  liquidated  and  there  would  be  no 
proceeds  in  excess  otdie  SFH  debt  to 
apply  to  the  Carmer  program  Iean(s). 
lliis  authority  does  not  extend  to 
valueless  judgment  liens  or  valueless 
statutory  redemption  rights  except  with 
the  consent  of  the  OGC  The  following 
information  will  be  obtained  in 
determining  present  or  prospective 
value: 
•       •       *       •       • 

75.  Section  1965.2ft  is  amended  by 
revising  paragraphs  (a)(2).  (b)(1),  (c)  and 
(d).  and  by  revising  the  introductory 
texts  of  paragraphs  (b),  (e)  and  (f)  and 
removing  paragraph  (b)(4),  ta  read  as 
follows: 

y  iee&2e   LfetiMetlBii  eelfefi. 

(a)  *  •  • 

(2)  Sale  or  transfer  fbr  less  than 
seemed  debt  If  the  property  is  to  be 
sold  or  transferred  for  test  than  tte  total 
secured  debts  against  it  the  property 
will  be  appraised  immediately  to 
determine  its  present  market  value.  The 
appraisal  will  be  completed  by  an 
authorized  RidiA  em{dbyee  in 
accordance  with  Subpart  A  of  Pui  1809 
of  this  chapter  CRnRA  bntrnction  422.1) 
and  pieced  in  the  borrower's  case  fife.  If 
e  qualified  FinHA  appraiser  is  not 
available,  the  State  Dbector  may  obtain 
an  appraisal  oatskie  PmUA  in 
acoHtlence  with  FmHA  testruction 
2024-A  (avaifable  in  any  FbsHA  office). 

(bJAnmlbntary&pddathm.  When  the 
CooBty  Siqiervnor,  with  the  advice  of 
the  District  Oitector.  determines  that 
continued  servicing  of  the  lean  will  not 
accomplish  the  objectives  of  die  loan,  or 
that  fae-etlterwasoBe  farther  eerviiiug 
caaaet  bftjnetified  airier  the  peiicir 
stated  in  |19l&lel  driesnbpett 
liqeidettoa  d  d»  acconelM  mil  he 
acceaspUahed  as  cxpedttioasly  a» 
possible.  life  fames  pngEase  ywrw 
borrowoe  iBBBfcNceive  EiddUk  A  widi 
Attackmeata  1  and  a  ef  Sebpast  S  a#Part 
1951  of  thi»cfai9lvand  aa^  tW*/ 
must  be  eoaekided  befixn  aaymdvtcse 
actiaas  eon  tetaAsm  The  County 
Supervisor  will  send  thoe  fame  to  the 
borrower  as  soon  ss  a  dedsion  is  made 
to  liquidate. 

(1)  General  If  the  borrower  fails  to 
return  Attachments  2. 4, 8  and  10  of 
Exhibit  A  of  Sutvart  S  of  Part  1951  of 
this  chapter  widdn  45  days,  or  indicates 
on  these  sttachments  d^t  servicing  is 
not  requested,  the  County  Superviaor 
should  send  Attsehmenta  9  end  10  of 
Exhibit  A  of  Subpart  S  of  Part  1951  of 
this  chapter. 


(c)  h4ultiple  loans  and  loans  secured 
by  both  real  estate  and  chattels.  (1) 
When  a  borrower  is  indebted  to  tlie 
FmHA  for  more  than  one  type  of  FmHA 
loan,  a  thoroogh  study  should  be  made 
of  each  loan  and  the  effect  liquidation  of 
one  or  mora  of  the  loans  would  have  on 
any  and  all  other  loans.  When 
liquidation  of  me  or  more  FmHA  loans 
secured  by  teal  estate  is  necessary  and 
it  wiU  jeopardize  die  repayment  of  or 
the  accomplishment  of  the  purpose  of 
other  loans,  liquidation  of  all  real  estate 
and  all  chattel  security  iat  all  loans  will 
be  startedat  tike  same  time.  Chattel 
security  will  be  liquidated  under 
Subpart  A  of  Part  1962  of  Uiis  chapter, 
except  that  when  an  account(s)  secured 
by  cfaatteh  only  or  by  both  chattel  and 
real  estate  will  be  transferred,  such 
transfer(s)  will  be  accomplished  in 
accordance  with  \  1965.27  of  this 
subpart.  When  a  farmer  program  loan 
borrower  also  has  another  FmHA  loan 
secured  by  property  which  also  serves 
as  security  for  the  farmer  program  loan, 
the  non-farmer  program  loan  will  be 
accelerated  at  the  time  the  borrower  is 
sent  Exhibit  A  with  Attachments  1  and  2 
of  Subpart  S  of  Part  1991  of  diis  chapter, 
except  as  provided  in  paragraph  (e)(2}  of 
this  section. 

(2>  SFH  leais  on  nonfarm  taacts 
should  not  be  routinely  Kqoidated  just 
becaaae-the  borrower  coeid  not  be 
successfal  in  the  fanntng- operation.  If 
die  nonfarm  property  secures  oidy  a 
SFH  loan(s),  it  will  not  be  liquidated 
unless  it  is  subject  to  hquidatfon  based 
ondie  pravisians  of  1 1965.125  of 
Subpart  C  of  this  part  taking  into  foil 
consideration  the  prospects  for  success 
that  may  evolve  when  the  borrower's 
livelihood  is  from  a  source  odiCT  than 
the  fefmhig^operetien.  When  the 
nonfarm  security  is  also  additienal 
security  farm  former  program  loanfs), 
considnatien  will  be  given  to  continuing 
with  the  SVH  loan  after  die  other 
securityforthe  former  program  loan  is 
liquidated  piovided: 

(i)  Tbe^bonower  hes  acted  in  good 
faith,  has  satisfactoiily  account»i  for  all 
secarilgr,  end  has  met  loan  obligations  to 
the  best  of  tke  borrower's  ability; 

(ii)  All  aeanity  fisr  loens  otiier  dian 
the  SFH  nonfarm  seeari^  is  liquidated 
either  vohmter%  or  tfarougli  foreclosure; 

(iii)  The  bocrawer  erishes  to  retain  die 
dwelMag  and  wiE  liMsrhave  repaymut 
ability  to  eontinue  reputing  the  lu>using 
loan; 

(iv)  TheboBower  will  further  agree  to 
compnieriee  or  ad|uat  the  former 
program  debt  ee  foUews: 

(A).  When  die  market  vehie  of  die 
nonfarm  SFH  property  ie  greeter  than 
die  amount  ef  die  SFH  debt  (iadnding 
total  subsidy  panted  if  subject  to 


recapture  of  subsidy),  the  borrower  will 
raeke  a  cash  payment  equal  to  his/her 
equity  in  dm  SFH  property,  and  any 
additional  amount  he/she  is  able  to  pay, 
on  the  former  program  debt 

P)  When  tin  market  vahie  of  the 
nonferm  SFH  property  is  less  than  the 
amount  of  die  SFH  total  debt  die 
borrower  will  make  a  cash  payment  of 
any  amount  he/she  is  able  to  pay,  and 
the  lien  to  secure  the  FP  debt  wiU  be 
released  as  a  valueless  lien. 

(C)  ff  the  borrower  cannot  make  a 
cash  payment  as  oudined  in  paragraph 
(c)(iv)(A)  of  this  section,  the  County 
Supervisor  will  have  the  borrower 
execute  an  Agreement  similar  to  Exhibit 
E  of  this  subpart  an  Equity  Recapture 
Agreement  (available  in  any  FtaHA 
office),  pledging  to  pay  to  FmHA  an 
amount  equal  to  the  difference  between 
the  SFH  debt  and  the  market  value  of 
the  SFH  security  as  of  the  date  of 
acceleratfon  of  the  FP  loanfs).  The 
amount  will  be  based  on  a  current 
appraisal  of  the  SFH  security  property, 
lie  County  Supervisor  will  notify  the 
Finance  Office  by  sending  a  letter 
similar  to  Exhibit  D  (available  in  any 
FmHA  Office)  of  this  subpart  (with  copy 
to  the  Slate  Director)  wh^  an  Equity 
Recapture  Agreement  has  been 
executed,  a  copy  of  the  Agreement  will 
be  attached  to  the  letter.  The  original 
signed  Agreement  will  be  attached  to 
the  original  SFH  promissory  note  and  a 
copy  to  the  borrower's  FmHA  County 
Office  file.  The  borrower's  file  will  be 
retained  in  the  FmHA  County  Office 
until  the  equity  is  paid  pursuant  to  the 
agreement  The  Letter  will  show  that  a 
noncash  credit  in  the  amount  of  the 
Equity  Recapture  Agreement  will  be 
made  to  die  FP  loan(s).  The  letter  wUl 
also  show  the  fund  code  and  loan 
number(s)  of  the  loan(s)  to  whidi  the 
noncash  credit  is  to  be  applied.  The 
noncash  credit  will  be  applied  as  of  the 
date  the  Agreement  was  executed. 
Under  such  an  Apeement  the  payment 
will  be  due  when  the  borrower  sells  the 
SFH  prepnly.  ceaees  to  occupy  it  or 
graduates  to  anotfav  lender.  After  the 
borrower  executes  the  Agreement  the 
remaining  FP  debt  may  be  setded.  as 
appropriate.  An  equity  receivable 
accoont  will  be  established  by  die 
Finance  Office  in  the  amount  of  the 
Equity  Recapture  Agreement  and  the 
county  office  will  remit  coUectton  under 
the  Apeement  in  the  same  manner  as  e 
SFU  subsidy  recapture  receivable.  In 
additioa  the  foUowiag  statement  should 
be  recorded  in  the  body  (rf  Form  F^aHA 
451-2,  "Schedule  of  Remittance": 
EQUITY  RECEIVABLE  IV^YMENT. 

(v)  FmHA  is  prohibited  by  State  lew 
from  foreclosii^  the  SFH  loan  when  the 
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nonfarm  security  is  merely  additional 
security  for  the  farmer  program  loan(8]. 
In  this  case,  the  Farmer  Program  re^l 
estate  mortgage  on  the  SFH  property 
cannot  be  released  and  the  Farmer 
Program  debt  cannot  be  settled,  tmless 
the  conditions  set  forth  in  paragraphs 
(c)(2)  (i),  (iii),  and  (iv)  of  this  section  are 
complied  with. 

(d)  Operation  of  the  security.  A 
borrower  with  farmer  program  loan(s) 
who  without  FmHA  consent  does  not 
operate  the  farm  or  recreational  facility 
is  violating  agreements  with  FmHA.  If 
the  borrower  requests  consent  to  cease 
operating  the  farm,  or  the  County 
Supervisor  becomes  aware  of  a  failure 
to  operate  after  the  fact,  the  County 
Supervisor  will  fully  develop  the  facts, 
and: 

(1)  If  the  borrower  is  not  the  farm 
operator,  but  is  involved  in  the  fanning 
operation,  i.e.,  management  (Example: 
sharing  in  day-to-day  activities  and 
management  decisions  as  well  as  the 
costs  and  returns  of  the  operation),  and 
will  continue  to  occupy  the  security,  the 
County  Supervisor  can  give  consent 
with  concurrence  of  the  District 
Director.  For  inoperative  entities,  at 
least  one  partner  of  the  partnership,  one 
joint  operator  of  the  joint  operation,  one 
stockholder  of  the  corporation  or  one 
member  of  the  cooperative  must  meet 
the  involvement/occupancy  criteria. 

(2)  If  the  failure  to  operate  the  security 
is  due  to  old  age,  poor  health,  or  death 
in  the  family  and  the  borrower  or  the 
borrower's  family  will  continue  to 
occupy  the  security,  the  District  Director 
can  give  consent.  For  inoperative 
entities,  at  least  one  partner  (or  family) 
of  the  partnership,  one  joint  operator  (or 
family)  of  the  joint  operation,  one 
stockholder  (or  family)  of  a  corporation 
or  one  member  (or  family)  of  a 
cooperative  must  meet  the  occupancy 
criteria. 

(3)  If  the  failure  to  operate  the  security 
will  be  compounded  by  the  borrower  or 
the  borrower's  family  not  occupying  the 
security  and  the  failure  to  occupy  is  due 
to  conditions  beyond  the  borrower's 
control,  the  State  Director  can  give 
consent  if  it  is  determined  that  the 
borrower  will  reoccupy  the  property 
within  a  reasonable  period  of  time,  not 
to  exceed  five  years,  and  the  conditions 
of  paragraph  (d)(1)  or  (d)(2)  could  then 
be  met. 

(4)  If  consent  cannot  be  given  after 
complying  with  the  requirements  of 

§  1965.26(b)  of  this  section  pertaining  to 

notice  and  appeals,  such  a  borrower's 

accounts  will  be  accelerated 

immediately  in  accordance  with 

§  1955.15(d)(2)  of  Subpart  A  of  Part  1955 

of  this  chapter,  based  on  the  failure  to 

operate. 


(5)  When  liquidation  of  an  account  is 
necessary  because  of  failure  to  operate, 
the  State  Director  may,  in  lieu  of 
foreclosure,  permit  the  borrower  to  pay 
the  account  under  an  accelerated 
repayment  agreement,  in  accordance 
with  S  1965.26(e)  of  this  subpart 

(e)  Accelerated  repayment  agreement 
When  liquidation  of  an  account  is 
necessary  because  of  failure  to  graduate 
to  other  credit  or  for  failure  to  operate, 
the  State  Director  may,  in  lieu  of 
foreclosure,  permit  the  borrower  to  pay 
the  account  under  an  accelerated 
repayment  agreement.  The  State 
Director  will  determine  that: 
***** 

(f)  Cash  sales.  This  paragraph  applies 
to  a  sale  of  all  real  estate  seciuity. 
Before  any  cash  sale,  farmer  program 
borrowers  must  be  sent  Attachment  1  of 
Exhibit  A  of  Subpart  S  of  Part  1951  of 
this  chapter.  When  a  cash  sale  of 
mortgaged  real  estate  will  not  result  in 
the  secured  debts  being  paid  in  full,  the 
Coimty  Supervisor  is  authorized  to 
approve  the  sale  for  an  amount  not  less 
than  the  present  market  value  of  the 
property  and  release  the  Government's 
liens,  provided: 

*        *        *        *        *    ' 

7&  Section  1965.27  is  amended  by 
removing  paragraph  (b)(4)(v]  and 
redesignating  paragraph  (b)(4)(vi)  as 
(b)(4)(v),  revising  the  introductory  text 
of  the  section  and  the  introductory  texts 
of  paragraphs  (b)  and  (b)(5),  and 
revising  paragraphs  (b)(3),  (b)(4)(iv), 
(b)(5)(i)(C),  (c)(l)(ui),  (g)(8)  and  (g)(9)  to 
read  as  follows: 

§1965^7    Transfer  Of  real  eetat*  Mcurfty. 

When  the  mortgage  requires  the 
consent  of  the  FmHA  to  any  proposed 
sale  or  other  transfer  of  real  estate 
security,  the  borrower  should  be 
reminded  that  before  firm  agreements 
have  been  reached  with  a  purchaser  of 
all  or  a  portion  of  the  seciuity,  the 
borrower  and  purchaser  should  contact 
the  County  Supervisor  concerning  the 
proposed  sale.  Fanner  program  loan 
borrowers  must  be  sent  Attachment  1  of 
Exhibit  A  of  Subpart  S  of  Part  1951  of 
this  chapter  within  3  working  days  after 
the  borrower  contacts  the  County 
Supervisor  inquiring  about  a  transfer.  If 
a  proposed  sale  would  not  result  in  the 
FmHA  accounts  being  paid  in  full  at  the 
time  of  sale,  the  County  Supervisor 
should  explain  thoroughly  the 
requirements  of  this  section  and 
SS  1965.13  or  1965.26  of  this  subpart,  as 
appropriate.  When  the  transferor  is 
receiving  a  substantial  down  payment 
from  the  sale  of  the  property,  the 
purchaser  miist  be  required  to  contact 
other  soiuces  of  credit  in  an  effort  to 


secure  a  loan  for  repayment  of  the 
FmHA  loan(s)  in  full.  If  an  NP  loan  is 
involved,  9  1965.34  of  this  subpart  also 
applies.  When  real  estate  security, 
including  water,  access  development  or 
other  rights  is  to  be  sold  and  the    ' 
mortgage  requires  FmHA  consent  to  the 
sale  and  the  transaction  cannot  be 
approved  under  the  appropriate  sections 
of  this  subpart,  the  account  will  b^ 
liquidated  as  required  in  §  1966.26  of 
this  subpart  or  will  be  handled  in 
accordance  with  S  1965.27(g)  of  this 
subpart.  In  accordance  with  the  Food 
Security  Act  of  1985  (Pub-  L  99-198) 
after  December  23, 1985,  if  a  loan  is 
being  transferred  and  assumed  by  an 
eligible  or  ineligible  transferee,  and  if  an 
individual  or  any  member,  stockholder, 
partner,  or  joint  operator  of  an  entity 
transferee  is  convicted  under  Federal  or 
State  law  of  planting,  cultivating, 
growing,  producing,  harvesting,  or 
storing  a  controlled  substance  (see  21 
CFR  Part  1308,  which  Is  Exhibit  C  to 
Subpart  A  of  Part  1941  of  this  chapter 
and  is  available  in  any  FmHA  office,  for 
the  definition  of  "controlled  substance") 
prior  to  the  approval  of  the  transfer  and 
assumption  in  any  crop  year,  the 
individual  or  entity  shall  be  ineligible 
for  a  transfer  and  assumption  of  a  loan 
for  the  crop  year  in  which  the  individual 
or  member,  stockholder,  partner,  or  joint 
operator  of  the  entity  was  convicted  and 
the  four  succeeding  crop  years. 
Transferee  applicants  wiU  attest  on 
Form  FmHA  410-1,  "Apphcation  for 
FmHA  Services,"  that  as  individuals  or 
that  its  members,  if  an  entity,  have  not 
been  convicted  of  such  crime  after 
December  23, 1985. 


(b)  General  policies.  The  following 
general  policies  will  be  applicable  when 
an  FmHA  borrower  transfers,  or 
proposes  to  transfer,  real  estate  which  is 
security  for  an  FmHA  loan(s).  The  loan 
account(s)  will  be  assumed  by  use  of 
Form  FmHA  1965-13.  "Assumption 
Agreement  fw  Farmer  Program  Loans," 
Form  FmHA  400-0,  "Assumption 
Agreement  (Same  Terms — Eligible 
Transferee),"  or  Form  FmHA  1965-15. 
"Assumption  Agreement  (Single  Family 
Housing  Loans),"  for  SFH  loans. 

(3)  Amount  assumed.  All  transfers  will 
be  based  on  present  market  value. 
When  the  total  secured  FmHA  debt(s) 
exceeds  the  present  market  value,  the 
transferee  will  assume  an  amount  of 
principal  and  interest  equal  to  the 
present  market  value  as  determined 
under  §  ige5.26(a)(2)  of  this  subpart,  less 
prior  liens  and  any  authorized  costs. 
Otherwise,  the  transferee  will  assume 


the  total  FmHA  secured  debt(s).  The 
unpaid  principal  balance  and  accrued 
interest  will  be  shown  in  Table  I  of  Form 
FmHA  1965-13  and  the  accrued  interest 
will  be  computed  from  Form  FmHA  451- 
26,  'Transaction  Record,"  or  obtained 
.  bom  the  monthly  payment  account 

•  Status  Report.  Balances  may  be 

.  confirmed  through  the  field  office 
terminal  system.  The  transferee  will  be 
informed  of  the  amount  of  the  principal 
and  interest  owed,  the  total  amount  paid 
as  of  the  closing  date  which  has  not 
been  credited  to  the  account,  the  amount 
that  would  be  required  to  be  paid  to 
place  the  account  on  schedule  as  of  the 
previous  installment  due  date,  the 
amoiuit  of  interest,  if  any,  that  accrued 
during  a  deferral  period,  and  any 
accounts  that  must  be  paid  to  bring  any 
monthly  payments  up  to  date.  Whenever 
reasonably  possible,  any  delinquency 
should  be  paid  at  the  time  of 
assumption.  However,  this  is  not 
requited  if  the  total  FmHA  debt  to  be 
assumed  is  within  the  debt  paying 
ability  of  the  transferee.  If  the  transferor 
received  a  loan  defenal  under  Subpart  S 

.  of  Part  1951  of  this  chapter,  the  interest 
that  accrued  during  the  deferral  period 
must  be  paid  by  the  time  the  transfer 

'  takes  place,  or  such  interest  will  be 
added  to  the  loan  principal  and  the  loan 
must  be  assumed  on  ineligible  terms. 

(4)  *  *  * 

(iv)  The  transferee's  .personal  funds 
equal  to  the  transferee's  costs,  including 
the  transferor's  costs  to  be  paid  by  the 
transferee,  and  transferor's  equity  (if 
any)  will  be  held  in  escrow  by  an  FmHA 
designated  closing  agent  for  disbursing 
at  closing  of  the  transfer. 
***** 

(5)  Assumption  on  same  terms.  In  the 
foUowing  situations  only,  the  debt  will 
be  assumed  on  the  same  terms  as  in  the 
original  note.  The  interest  rate,  final  due 
date,  account  status  (current, 
delinquent,  ahead  of  schedule)  and 
repayment  schedule  will  not  be  changed 
at  the  time  of  the  assumption.  The 
interest  rate  and  repayment  schedule 
may  be  changed  after  the  assumption,  in 

•  accordance  with  FmHA  loan  servicing 
regulations.  Except  as  noted  below, 
Forms  FmHA  450-10,  "Advice  of 
Borrower's  Change  of  Address  or 
Name,"  FmHA  465-5,  and  FmHA  460-9 
must  be  prepared  and  distributed  in 
accordance  with  the  FMI  in  each  of  the 
foUowing  situations. 

(C)  If  a  corporation/cooperative 
received  the  actual  loss  loan,  the 
transferee  must  be  either  a  stockholder/ 
member  who  was  a  stockholder/ 
member  of  the  corporation/cooperative 
at  the  time  the  actual  loss  loan  was 


made  or  an  entity  which  is  made  up  of 
only  stockholders/members  who  were 
stockholders/members  of  the 
corporation/cooperative  at  the  time  the 
actual  loss  loan  was  made.  Such 
transferees  can  assume  on  the  same 
terms  only  that  portion  of  the  actual  loss 
loan  equal  to  the  transferee's  percentage 
of  ownership  in  the  corporation/ 
cooperative  (or,  in  the  case  of  an  entity 
transferee,  the  combined  percentages  of 
the  individual  stockholders/members). 
***** 

(c)  •  •  * 

(1)  *  *  * 

(iii)  EE,  SL,  and  other  type  loans  no 
longer  being  made.  EE,  SL,  and  other 
type  loans  no  longer  being  made  may  be 
assumed: 

(A)  On  eligible  terms  by  an  immediate 
family  member  of  an  individual 
borrower;  an  immediate  family  member 
of  any  partner  of  a  partnership,  joint 
operator  of  a  joint  operation, 
stockholder  of  a  corporation  or  member 
of  a  cooperative;  an  entity  which  is 
made  up  of  only  immediate  family 
members  of  an  individual  borrower;  or 
an  entity  which  is  made  up  of  only 
immediate  family  members  of  any 
partner(s),  joint  operator(s), 
stockholder(s)  or  member(s). 

(B)  On  eligible  terms  by  an  applicant 
who  is  determined  eligible  for  an  FO 
loan  if  the  property  is  a  suitable  farm 
tract,  or  an  appUcant  eligible  for  an  SFH 
loan  if  the  property  is  a  suitable 
dwelling  on  a  farm  or  non-farm  tract. 
When  closing  the  assumption,  the  loan 
will  be  reclassified  as  "FO"  or  "SFH."  as 
applicable. 

(C)  On  ineligible  terms  in  accordance 
with  paragraph  (d)  of  this  section  for  all 
other  transferees.  The  ineligible  term 
assumption(s)  will  be  serviced  in 
accordance  with  $  1965.34  of  this     i 
subpart  ' 
***** 

(8)  *  *  * 

(8)  Title  clearance  and  legal  services. 
Title  clearance  and  legal  service  for 
closing  transfers)  will  be  accomplished 
in  accordance  with  Part  1807  of  this 
chapter  (FmHA  Instruction  427.1).  When 
the  original  repayment  terms  are  altered, 
it  may  be  necessary  to  obtain  a  new 
mortgage  from  the  transferee  to  continue 
FmHA's  lien  on  the  transferred  real 
estate.  The  advice  of  OGC  will  be 
obtained  on  a  state-by-state  basis  and 
implemented  through  State  supplements 
to  provide  for  new  mortgages  when 
required,  and  to  further  provide 
instructions  on  whether  the  original 
mortgage  should  be  released.  Title 
clearance  and  legal  services  for  the 
above  transfer(s)  are  not  required  when 
the  interest  of  anyone  liable  on  the  note 


is  conveyed  to  another  liable  on  the  note 
who  assumes  the  total  indebtedness  on 
the  same  terms,  provided  a  subsequent 
loan  or  subordination  is  not  involved. 
For  all  other  kinds  of  transfers,  title 
clearance  and  loan  closing  services  will 
not  be  required  unless  the  approval 
official,  with  the  advice  of  OGC, 
determines  that  the  services  are  needed 
to  maintain  FmHA's  security  position  or 
for  other  reasons.  If  another  mortgagee's 
mortgage  requires  the  mortgagee's 
consent  to  the  transfer,  consent  will  be 
obtained. 

(9)  Assumption  agreements,  releases 
from  personal  liability,  receipts.  When 
the  full  amount  of  the  debt  is  assumed  or 
a  release  from  personal  liability  is 
otherwise  approved  under  this  subpart 
and  all  of  the  security  is  being 
transferred,  Forms  FmHA  1965-13;  1965- 
22;  460-0  (as  applicable);  1965-23;  451-1, 
"Acknowledgment  of  Cash  Payment"; 
and  1965-8,  will  be  prepared  and 
distributed  according  to  the  FMI. 

*  *        «        •        • 

77.  Section  1965.31  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

S  1965.31    Taking  liens  on  raai  estate  as 
additional  security  In  servicing  FmHA  loana. 

*  *        *        «        • 

(a)  *  *  * 

(2)  The  bonower  is  delinquent,  has 
substantial  equity  in  the  real  estate  to 
be  mortgaged  and  it  is  determined  that 
the  taking  of  the  mortgage  will  not 
prevent  the  making  of  an  FmHA  real 
estate  loan,  which  might  be  needed  in 
the  foreseeable  future. 


78.  Exhibits  A  through  E  are  added  to 
Part  1965,  Subpart  A  as  follows: 

Exhibits  to  Subpart  A 

Note:  The  exhibits  referenced  in  this 
subpart  are  available  in  any  FmHA  o^ice. 

Exhibit  A — Memorandum  of 
Understanding  Between  Bureau  of  Sport 
Fisheries  and  Wildlife  and  the  Farmers 
Home  AdministratioD 

Exhibit  B— Notification  of  Prior 
Lienholders  Intent  to  Foreclosure 

Exhibit  C — Processing  Guide 

Exhibit  D — Noncash  Credit  for  Farmer 
Program  Loans  When  Establishing    • 
Recapture  Receivable 

Exhibit  E — Equity  Recapture  Agreement 

LaVenw  Auaman, 

Acting  Undersecretary,  Small  Community 
and  Rural  Development 

Date:  April  22, 1988. 
[PR  Doc.  88-11144  Filed  5-20-88;  8:45  am] 
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OEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  25  and  121 
[Doekat  Na  2S614;  Notie*  No.  8S-10] 

Design  Standards  for  Fuel  Tank 
Access  Panels 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKNC  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to 
require  that  the  fuel  tank  access  panels 
of  transport  category  airplanes  be 
designed  to  minimize  penetration  by 
likely  foreign  objects,  and  be  fire 
resistant.  Tliis  proposed  change  is  based 
on  service  experience  and  is  intended  to 
reduce  the  hazards  associated  with  the 
loss  of  access  panels.  This  notice  also 
proposes  to  require  that  the  panels  of  all 
turbine  powered  airplanes  operated  in 
air  carrier  service  after  a  specified  date 
meet  these  standards. 
DATES:  Comments  must  be  received  on 
or  before  September  17, 198a 
AOORESS:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel  Attention:  Rules  Docket 
(AGC-204),  Docket  No.  25614, 800 
Independence  Avenue  SW., 
Washington.  DC,  20581,  or  delivered  in 
duplicate  to:  Room  915G,  800 
Independence  Avenue  SW., 
Washington,  DC,  20591.  Comments 
delivered  must  be  marked:  Docket  No. 
25614.  Comments  may  be  inspected  in 
Room  915G  weekdays,  except  Federal 
holidays,  between  8:30  a.m.  and  5:00 
p.m.  In  addition,  the  FAA  is  maintaining 
an  information  docket  of  comments  in 
the  Office  of  the  Regional  Counsel 
(ANM-7),  FAA.  Northwest  Mountain 
Region,  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington,  98168. 
Comments  in  the  information  docket 
may  be  inspected  in  the  Office  of  the 
Regional  Counsel  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4:00  p.m. 
FOR  FUfrrHER  INFORMATION  CONTACT: 

Iven  Connally,  Regulations  Branch 
(ANM-1121.  Transport  Standards  Staff,    , 
Aircraft  Certification  Division,  FAA,     .; 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  C-68966,  Seattle, 
Washington,  98168:  telephone  (206)  431- 
2120. 
SURPIEMENTARY  INFORMATION:  I 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 


by  submitting  soch  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  relating  to  the  environmental, 
energy,  or  economic  impact  that  might 
result  fitim  adopting  the  proposals 
contained  in  this  notice  are  invited. 
Substantive  comments  should  be 
accompanied  by  cost  estimates. 
Commenters  should  identify  the 
regulatory  docket  or  notice  number  and 
submit  conmients,  in  duplicate,  to  die 
Rules  Docket  address  specified  above. 
All  comments  received  on  or  before  the 
closing  date  for  comments  will  be 
considered  by  the  Administrator  before 
taking  action  on  this  proposed 
rulemaking.  The  proposals  contained  in 
this  notice  may  be  changed  in  light  of 
comments  received.  All  comments  will 
be  available  in  the  Rules  Docket,  both 
before  and  after  the  closing  date  for 
comments,  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
must  submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  25614."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NHRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attention:  Public 
Information  Center,  APA-230,  800 
Independence  Avenue  SW., 
Washington,  DC,  20591,  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  notice  niunber  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
rulemaking  documents  should  also     • 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedures. 

Background 

Several  fuel  tank  access  paneb  have 
failed  in  service  due  to  impact  with  high 
speed  objects  such  as  failed  tire  tread 
material  and  engine  debris  following 
engine  failures.  In  one  recent  case,  the 
failure  of  an  access  panel  on  a  wing  fuel 
tank  resulted  in  the  loss  of  hazardous 
quantities  of  fuel  which  subsequently 
ignited  and  destroyed  the  airplane.  This 
particular  access  panel  was  made  from 
an  aluminum  casting  which  is 
susceptible  to  damage  and  provides  less 
impact  resistance  than  the  surrounding 
wing  skin.  These  panels  are  also 


subjected  to  elevated  temperatures  due 
to  landing  gear  and  engine  fires. 

A  data  base  of  incidents  and  design 
comparisons  shows  significant 
-  differences  in  fuel  tank  access  panel 
location,  type  of  construction,  and 
incidence  of  penetration  among  the 
major  transport  category  airplanes. 

Discussion 

As  a  result  of  these  accidents  and 
incidents,  the  FAA  is  proposing  to 
amend  Part  25  to  require  impact  and  fire 
resistant  fuel  tank  access  panels  on  all 
transport  category  airplanes  for  which 
application  for  a  type  certificate  is  made 
after  the  effective  date  of  the 
amendment.  This  proposed  rule  would 
assure  that  access  panels  on  all  fuel 
tanks  are  designed  to  minimize 
penetration  by  likely  foreign  objects, 
and  are  fire  resistant  (as  defined  in 
Part  1). 

The  requirement  for  improved  accesi 
panels  will  apply  to  all  fuel  tanks 
regardless  of  location  in  the  airplane. 
Typically,  airplanes  are  designed  to 
carry  fuel  in  the  wings  and  fuselage; 
however,  fuel  will  be  carried  in  the 
vertical  and  horizontal  tail  surfaces  on 
several  new  designs.  Service  experience 
shows  those  surfaces  are  also  subject  to 
foreign  object  damage;  and  fuel  tank 
access  panels  located  on  them  must  be 
designed  to  minimize  penetration  by 
likely  foreign  objects  and  must  be  fire 
resistant 

In  addition.  Part  121  would  also  be 
amended  to  require  that  the  fuel  tank 
access  panels  on  all  other  turbine- 
powered,  transport  category  airplanes 
used  in  air  ceirrier  service  meet  these 
improved  standards.  Reciprocating 
powered  airplanes  would  not  be 
included  since  service  experience  does 
not  indicate  that  fuel  tank  access  panels 
on  those  airplanes  have  been  a  safety 
problem.  This  is  attributed  to  the  lower 
frequency  of  reciprocating  engine 
disintegrations,  the  characteristics  of 
such  disintegrations,  and  the  relatively 
few  reciprocating  powered  airplanes 
used  in  air  carrier  service.  The  two  year 
compliance  period  is  intended  to  allow 
operators  and  manufacturers  time  to 
redesign  and  produce  improved  fuel 
tank  access  panels  with  a  minimum  of 
disruption  to  fleet  schedules  or  to 
production  lines. 

Regulatory  Evaluadon 

The  benefits  exceed  the  cost  of 
implementing  this  proposed  rule. 

The  costs  associated  with  improved 
fuel  access  doors  are  primarily  in  the 
retrofit  requirement  of  Part  121.  The  cost 
impact  is  primarily  in  retrofitting  Boeing 
airplanes  because  those  airplanes  have 


N^l 


fuel  access  doocs  located  where  they 
can  be  struck  and  punctured  by  defairis. 

There  should  be  no  significant  added 
cost  to  new  type  designs  diat  would  be 
required  to  have  the  new  access  doors 
certified  under  Part  25,  nor  shooki  the 
new  doors  impose  any  wei^t  penalty. 
Since  the  proposed  amendment  to  Part 
25  is  expected  to  result  in  no  identifiable 
cost,  this  analysis  focuses  on  die  costs 
associated  with  the  Part  121 
requirements. 

In  order  to  estimate  the  cost  for 
retrofitting  the  fleet  die  estimated  cost 
of  ongpliamce  for  a  door  is  mnhiplied  by 
the  total  number  of  doors  affected  by 
the  proposal. 

There  are  six  areas  of  compliance 
costs:  (1)  Design  cost  (2)  testing  cost  (3) 
certification  cost  (4)  nuonfactnring  cost 
(5)  instsQation/  retrofit  cost  and  (6) 
wei^  penalty  cost  For  all  cost  areas, 
this  analsrsis  estimates  only  the 
incremental  costs  associated  with  the 
proposal 

Boeing  was  reqnired  by  airworthiness 
directive,  to  design  improved  doors  for 
the  Model  Boeing  737.  They  have 
already  designed  and  tested  their  new 
doors,  so  the  incremental  design  costs 
and  testing  costs  for  Boeing  are  zera 
The  administrative  processing  coat  for 
certification  is  negligible.  Manufacturing 
cost  based  on  the  repiacement  cost  of 
an  existing  door  as  quoted  by  airiine 
operators,  is  estiBiated  at  $210  per  door, 
or  $5,6300)00  fleet  cost  (26312  x  $210). 
Installation/retrofit  costs  are  based  on  a 
manufacturer's  service  bulletin  whidi 
provides  cost  estimates  for  replacement 
of  existing  doors.  In  addition  to  the 
manufacturing  cost  there  would  be  an 
installation  cost  of  $270  per  door  which 
includes  six  (6)  hours  of  labor  at  $40  per 
hour  plus  $30  for  a  gasket  seal.  This 
would  amount  to  $7,239,000  total 
installation  cost  for  the  fleet  (28,812  x 
$270).  There  would  be  no  discernible 
wei^t  penalty  cost 

The  total  cost  for  manufacturing  the 
doors  and  retrofitting  the  fleet  to  comply 
with  the  proposed  change  to  Part  121 
amounts  to  $12,8e9,00a 

The  benefit  of  this  proposal  is  the 
elimination  of  the  current  risk  that  a  foel 
access  door  will  be  punctured  by  debris. 
An  estimate  of  the  potential  benefits  can 
be  made  from  the  air  carriers'  recent 
experiences.  Based  on  these 
experiences,  the  potential  monetary 
benefits  that  might  be  gained  by 
avoiding  another  accident  like  the 
Boeing  737  disaster  in  Manchester, 
England,  on  August  22. 1965,  amount  to 
more  than  $61  million  (over  $55  million 
in  lives  lost  in  that  accident  plus  the 
replacement  value  of  the  airplane,  which 
exceeds  $6  million). 


Data  on  dw  average  number  of 
revenue  paseengsn  on  board  airplane 
flights  in  1964  indicate  the  prospective 
number  of  passenger  lives  that  might  be 
saved  by  prevontiBg  a  fatal  accident  on 
an  aSe<Ued  Boeing  airplane.  The 
average  revmae  passengers  per 
domestic  airplane  mile  in  1964  cm  Boeing 
airplanes  ranges  from  appreodmately  62 
on  the  Boeing  737  to  274  passengers  on 
the  Boeing  747.  Qearly  die  56  fatalities 
in  the  Manchester  acddsnt  represents 
the  extreme  low  end  of  the  di^bution 
of  potential  fatalities  diat  might  occur  in 
an  accident  on  a  Boeing  airplane  with 
an  average  number  of  passengers  on 
board. 

At  least  one  airplane  accident  should 
be  avoided  in  the  next  20  years  based 
on  experience  during  the  past  20  years. 

Over  a  20-year  time  frame  thnre  have 
been  24  incidents,  of  which  one  (1)  was 
a  fatal  accident  The  FAA  anticipates 
that  without  this  proposed  rata,  the 
trend  of  incidents  would  continue  and 
accelerate  due  to  the  aging  of  engines  in 
the  fleet  and  the  resultant  increasing 
amounts  of  debris  associated  with 
engine  problons.  It  is  expected  diat  one 
accident  over  the  next  20  years,  of  the 
magnitude  of  the  Manchester  accident  - 
will  likely  be  prevented  by  the  role 
proposed. 

llie  minimum  expected  present  value 
benefit  ($29  miUion)  would  exceed  the 
maximum  potential  cost  {$12,OOdJ0OO]  by 
approximately  $16  million  for  this 
proposed  rule  change  assuming  the 
avoidance,  for  the  lifetime  of  all  the 
Boeing  airplanes  in  dw  fleet  of  a  sin^ 
accident  equivalent  to  the  August  22, 
1985,  Mandiester  accident  on  the  Boeing 
737,  whidi  resulted  in  55  kves  and  an 
airplane  lost  due  to  debris  penetration 
of  a  fuel  access  door.  Were  the  same 
accident  to  occur  with  a  Boeing  747. 
within  a  year,  the  resultant  average  loss 
of  274  passenger  lives,  crew,  and 
airplane  would  amotmt  to  over  $300 
miUion.  In  this  potential  case,  the  benefit 
value  would  exceed  the  cost  by 
approximately  $290  milUon.  making  the 
cost  appear  insignificant  in  comparison. 

For  a  one  time  investment  of  less  than 
$13  million,  the  proposal  would  ensure 
that  in  the  future,  incidents  like  those 
that  occurred  will  be  prevented  and 
therefore  will  not  become  accidents. 

International  Trade  Impact  Assessment 

The  proposals  will  have  no  impact  on 
trade  for  both  U.S.  firms  doing  business 
in  foreign  countries  and  foreign  firms 
doing  business  in  the  United  States. 

There  will  be  no  advantage  with 
respect  to  future  designs  for  airplanes 
manufactured  in  either  the  United  States 
or  foreign  countries  since  the  U.S. 
ceftification  rules  are  applicable  to  both 


foreign  and  domestic  manufocturers 
whidb  sell  in  the  U.S.  Also,  because  of 
the  large  U.S.  market  foreign 
manufacturers  usually  elect  to  design 
their  airplanes  to  U.S.  rules.  With 
respect  to  existing  designs, 
disadvantage  to  tite  Boeing  airplanes  is 
minimal  b^use  die  cost  of  compliance 
is  a  negligible  amount  of  the  total  cost  of 
an  airpla 


Regulatory  Flexibifity  Detenninadon 

The  Regulatory  Flexibihty  Act  of  1960 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  oitities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regnlations. 
The  RFA  requires  govunment  agencies 
to  review  rules  which  may  have  "a 
significant  economic  impact  on  a 
substantial  number  of  small  entities." 

The  proposal  in  this  notice  woald 
direcdy  affect  those  turbine  powered 
transport  airplane  manufacturers  w^ch 
certify  their  airplanes  under  Part  25. 
FAA  Order  2100.14  states  a  size 
threshold  of  75  employees  as  a  standard 
for  small  manufacturers  of  aircraft  (See 
FAA  Orda  210014,  Regulatory 
Flexibility  Criteria  and  Guidance,  dated 
July  15. 1983.)  According  to  current  FAA 
data,  there  are  no  turbine  powered 
airplane  manufacturers  which  meet  that 
standard 

The  proposal  in  this  notice  would  also 
affect  small  air  carriers  which  are 
regulated  under  Part  121.  FAA  Order 
2100.14  states  a  size  threshold  of  nine  or 
fewer  operating  airplanes  as  a  standard 
for  small  air  carriers.  According  to  data 
available  to  FAA  for  the  period  ended 
January  1984, 92  passenger  air  carriers, 
which  were  subject  to  Put  121.  operated 
nine  or  fewer  airplanes.  Of  these,  29.  or 
less  than  one-third,  operated  with  at  < 
least  one  of  the  affected  Boeing 
airplanes.  FAA  Order  2100.14  states  that 
a  substantial  number  of  small  entities 
means  more  than  one-third  of  the  small 
entities  subject  to  the  proposed  rule. 
However,  the  Order  provides  FAA 
management  the  discretion  to  consider  a 
number  smaller  than  one-third  to  be  a 
substantial  number.  In  this  instance,  the 
FAA  has  judged  it  prudent  to  extend  the 
scope  of  the  analysis  of  the  economic 
impact  on  small  entities,  although  fewer 
than  one-third  (less  than  a  substantial 
number)  are  affected  by  the  rule. 

The  impact  on  small  entities  will  be  in 
direct  proportion  to  the  number  of  doors 
they  %vill  be  required  to  retrofit  on  the 
affected  Boeing  airplanes.  There  is  a 
capital  cost  of  $30  for  a  gasket  and  a 
one-time  $240  cost  for  labor,  yielding  a 
$270  one-time  cost  to  install  each  door. 
The  annualized  compliance  cost  for  a 
carrier  to  meet  the  retrofit  requirements 
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is  $44  per  door  based  upon  a  10  percent 
interest  rate  and  assuming  10  years 
useful  life.  j 

The  FAA  has  adopted  threshold' 
values  that  define  significant  economic 
impact  and  these  values  are  stated  in 
FAA  Order  2100.14.  The  threshold 
values  for  economic  impact  are  adjusted 
for  inflation  and  are  expressed  here  in 
1986  dollars.  The  threshold  value  for 
small  entity  carriers  is  a  maximum 
number  of  nine  airplanes  owned  or 
operated.  The  threshold  values  for 
significant  economic  impact  are  an 
annualized  cost  of  $94,094  for  scheduled 
carriers  that  operate  airplanes  with 
more  than  60  seats. 

The  FAA  has  identified  the  number  of 
each  type  of  Boeing  airplanes  that  each 
small  entity  carrier  operates  under  Part 
121.  The  largest  number  of  doors  that 
any  of  the  identified  small  entity 
carriers  would  be  required  to  install  is 
144.  This  total  is  based  on  replacement 
of  24  doors  on  each  of  six  (6]  B-707 
airplanes.  The  respective  number  of 
doors  that  would  be  required  to  be 
replaced  on  each  type  of  Boeing  airplane 
is:  B-707/720  (24).  B-727  (10).  B-737  (10). 
B-747  (22).  B-757  (14).  B-767  (14).  Shice 
there  is  an  annualized  cost  of  $44  per 
door  to  retrofit  the  Boeing  airplanes,  and 
the  largest  nimiber  of  doors  affected  by 
the  proposal  for  any  of  the  small 
scheduled  carriers  is  144,  none  of  these 
carriers  meets  the  cost  impact  criteria 
for  the  scheduled  air  carriers  (144  x  $44 
is  $6,336,  which  is  less  that  ^,094;  note 
also  that  the  maximum  possible  number 
of  doors  that  could  be  required  to  be 
replaced  by  a  small  entity  carrier  would 
be  216  doors  on  a  total  of  9  airplanes, 
costing  216  X  $44  =  $9,504,  which  is 
less  than  $94,094).  Therefore,  this 
proposal  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entity 


scheduled  air  carriers,  and  a  regulatory 
flexibility  analysis  is  not  requiicd. 

Conclusion  ^ 

For  the  reasons  given  earlier  in  the 
preamble,  the  FAA  has  determined  that 
this  is  not  a  major  regulation  as  defined 
in  Executive  Order  12291.  The  FAA  has 
determined  that  this  docimient  is 
significant  as  defined  in  Department  of 
Transportation  Regulatory  Policies  and 
procedures  (44  FR 11034;  February  28. 
1979).  In  addition,  it  is  certified  under 
the  criteria  of  the  Regulatory  Flexibility 
Act  that  this  regulation,  if  promulgated, 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities. 

List  of  Subjects 

14CFRPart25 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety,  Tires. 

14  CFR  Part  121 

Aviation  safety.  Safety.  Air  carriers. 
Air  transportation.  Aircraft.  Airplanes. 
Flammable  materials.  Transportation, 
Common  carriers. 

The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Parts  25  and  121  of  the  Federal 
Aviation  Regulations  (FAR).  14  CFR 
Parts  25  and  121.  as  follows: 

PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  Part  25 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1344, 1354(a),  1355, 
1421. 1423, 1424, 1425, 1428, 1429, 1430;  49 
U.S.C.  10e(g)  (Revised  Pub.  L  97-449,  January 
12. 1983).  49  CFR  1.47(a). 


/ 


.->' 


2.  By  amending  {  25.963  by  adding 
text  to  paragraph  (e)  to  read  as  follows: 

S2S.963    FuaitankK gemraL 

•        •        *        •        • 

(e)  In  order  to  prevent  the  loss  of 
hazardous  quantities  of  fuel,  all  fuel 
tank  access  covers  must  be  shown  by 
analysis  or  tests  to: 

(1)  Be  designed  to  minimize 
penetration  and  deformation  by  tire 
fi-agments.  low  energy  engine  debris,  or 
other  likely  debris,  if  the  access  panel  is 
located  in  an  area  where  service 
experience  indicates  a  strike  is  likely; 
and 

(2)  Be  fire  resistant 


PART  121-CERnHCATK>N  AND 
■  OPERATIONS:  DOMESTIC,  FLAG,  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

3.  The  authority  citation  for  Part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1355, 1356, 
1357, 1401. 1421-1430, 1472, 1485,  and  1502;  49 
U.S.C.  106(g)  (Revised,  Pub.  L  97-449,  January 
12. 1983),  49  CFR  1.47(a). 

4.  By  amending  Part  121  by  adding  a 
new  section  to  read  as  follows: 

$121,316    Fuel  tanks. 

Each  turbine  powered  transport 
category  airplane  operated  after  [a  date 
two  years  after  the  effective  date  of  this 
amendment],  must  meet  the 
requirements  of  S  25.963(e)  of  this 
chapter  in  effect  [the  effective  date  of 
this  amendment]. 

Issued  in  Seattle.  Washington,  on  May  10, 
1988. 

Frederick  M.  Isaac, 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc.  88-11336  Filed  5-18-88;  2:32  pm) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  11.21. 23, 25, 34, 45,  and 
91 

[Docket  Na  2S613;  Notlc*  No.  88-9] 

Fuel  Venting  and  Exhaust  Emission 
Requirements  for  Turbine  Engine 
Powered  Airplanes 


agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to 
replace  Special  Federal  Aviation 
Regulation  (SFAR)  27,  as  amended 
through  SFAR  27-6,  with  a  new  Part  34 
of  the  Federal  Aviation  Regulations 
which  will  include  all  of  the  standards 
and  test  procedures  of  40  CFR  Part  87 
previously  included  in  SFAR  27.  This 
will  codify  in  a  single  part  all  of  the 
applicable  requirements  of  40  CFR  Part 
87,  Control  of  Air  Pollution  from  Aircraft 
and  Aircraft  Engines;  Emission 
Standards  and  Test  {Procedures,  as 
amended,  December  30, 1982,  and  will 
insert  the  requirements  to  comply  with 
Part  34  in  the  other  affected  Parts  where 
applicable.  This  action  is  in  accordance 
with  section  232  of  the  Clean  Air  Act.  as 
amended  (42  U.S.C.  7401)  and  the 
authority  delegated  to  the  Administrator 
of  the  FAA  by  the  Secretary  of 
Transportation. 
DATES:  Comments  must  be  received  on 
or  before  June  22, 1988. 
ADDRESS:  Comments  on  the  proposals 
may  be  mailed  in  duplicate  to;  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rules  Docket 
(AGC-204),  Docket  No.,  800  i 

Independence  Avenue,  SW..  I 

Washington,  DC  20591. 

Comments  delivered  must  be  marked; 
Docket  No.  25613.  Comments  may  be 
inspected  at  Room  916,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  between  8:30 
a.m.  and  5;00  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  P.  Krull,  Manager,  Air  Quality 
Staff,  AEE-30,  Office  of  Environment 
and  Energy,  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington.  DC  20591, 
(Telephone:  202-267-8933). 
SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rules  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  However  to  reflect  the 


division  of  regulatory  responsibility 
between  the  Environmental  Protection 
Agency  (EPA)  in  section  231  of  the 
Clean  Air  Act  as  amended  (the  Act]  (42 
U.S.C.  7401)  and  the  Secretary  of 
Transportation  in  section  232  of  the  Act 
comments  are  not  requested  herein 
concerning  the  substance  or  the 
affective  date  of  the  already  final  EPA 
requirements  of  40  CFR  Part  87. 

Comments  that  do  not  involve  either 
the  substance  or  the  compliance  dates  of 
the  provisions  of  40  CFR  Part  87  that  are 
in  this  notice  should  identify  the  FAA 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
AGC-204,  800  Independence  Avenue, 
SW..  Washington,  DC  20591.  Comments 
received  on  or  before  will  be  considered 
by  the  FAA  Administrator  before  taking 
action  on  the  proposed  rules.  The 
proposals  contained  in  this  notice  (other 
than  the  provisions  of  EPA  Part  87)  may 
be  changed  in  the  light  of  comments 
received.  All  comments  submitted  will 
be  available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules   • 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
substantive  pubhc  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention;  Public  Inquiry 
Center,  800  Independence  Avenue,  SW., 
Washington.  DC  20591,  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  ndtice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  11-2  which  describes 
the  appUcation  procedure. 

History 

Under  section  232  of  the  Clean  Air 
Amendments  of  1970,  Pub.  L  91-604,  the 
FAA  has  a  dufy  to  issue  regulations  that 
ensure  compliance  with  all  aircraft 
emission  standards  promulgated  under 
section  231  of  the  Act  which  are 
currently  prescribed  in  40  CFR  87 
originally  issued  on  July  6, 1973,  and 
published  in  the  Federal  Register  (38  FR 
19088)  on  July  17. 1973. 

Accordingly,  on  December  26, 1973. 
the  FAA  issued  SFAR  27,  published  in 
the  Federal  Register  (38  FR  35427)  on 
December  28, 1973.  The  purpose  of 
SFAR  27  was  to  ensure  compliance  with 
aircraft  and  aircraft  engine  emission 


standards  and  test  procedures  issued  by 
the  EPA  in  40  CFR  Part  87. 

SFAR  27,  as  originally  issued, 
governed  compliance  of  only  those 
standards  and  procedures  in  40  CFR 
Part  87  that  were  effective  beginning 
February  1,1974.  Since  its  issuance, 
SFAR  27  has  been  amended  six  times  by 
the  FAA.  On  December  23, 1974,  the 
FAA  issued  SFAR  27-1  (39  FR  45008; 
December  30, 1974)  to  require 
comphance  with  the  fuel  venting 
emission  standards  in  40  CFR  Part  87 
that  became  effective  January  1, 1975. 
SFAR  27-2,  effective  January  1, 1976  (40 
FR  55311:  November  28, 1975).  governs 
compliance  with  smoke  emissions 
standards  in  40  CFR  Part  87  applicable 
to  new  and  in-use  aircraft  turbofan  or 
turbojet  engines  with  a  rated  power  of 
29,000  pounds  thrust  or  greater,  that  are 
designed  for  operation  on  subsonic 
airplanes.  SFAR  27-3  (42  FR  64876; 
December  29, 1977)  required  compliance 
with  smoke  emissions  standards  in  40 
CFR  Part  87  for  JT^D  engines 
manufactured  on  and  after  January  1, 
1978.  A  fourth  amendment,  SFAR  27-4 
(45  FR  71960;  October  30, 1980)  was  , 

issued  to  require  phased  smoke 
emissions  compliance  of  in-use  JT3D 
engines  beginning  on  January  1, 1981. 
with  total  compliance  required  by 
January  1, 1985.  Subsequentiy,  the 
requirement  for  compliance  of  in-use 
JT3D  engines  was  automatically  deleted 
under  the  terms  of  SFAR  27  Section  3(b) 
when  the  EPA  deleted  the  underlying 
requirement  from  40  CFR  Part  87  (48  FR 
2716;  January  20, 1983). 

On  December  21, 1982,  die  EPA 
revised  40  CFR  Part  87  and  republished 
the  rule  in  its  entirety  (47  FR  58462; 
December  30. 1982).  The  revised  rule 
contained  a  number  of  changes  in 
definitions  as  well  as  new  standards  for 
smoke  and  unbumed  hydrocarbon 
emissions.  Section  87.89  of  Title  40 
obligated  the  FAA  to  establish  and 
approve  a  testing  program  to  assure 
compliance  with  Part  87  by  January  1, 
1964.  On  December  8, 1983,  the  FAA 
issued  amended  SFAR  27-5  (48  FR 
56735:  December  23, 1983)  which 
required  compliance  with  all  of  the 
provisions  of  the  revised  40  CFR  Part  87 
and  contained  an  EPA  approved  testing    > 
program.  The  effective  date  of  SFAR  27- 
5  was  January  1, 1984.  On  October  4, 

1983.  the  EPA  issued  a  stay  of  the 
January  1. 1984  effective  date  for  EPA's 
smoke  standards,  applicable  to  aircraft 
turbine  engines  rated  below  26.7 
kilonewtbns  (kN)  thrust  in  response  to  a 
petition  by  the  General  Aviation 
Manufacturers  Association  (GAMA)  (48 
FR  46481:  October  12, 1983).  On  July  30, 

1984,  the  EPA  denied  Uie  GAMA 


petition  and  established  an  August  9, 

1985,  effective  date  for  smoke  standards 
applicable  to  aircraft  turbine  engines 
rated  below  26.7  kN  (49  FR  31873; 
August  9, 1984).  On  October  9, 1984,  the 
EPA  changed  the  definition  of  "very  low 
production"  engines  in  the  provisions  for 
exemptions  and  revised  the  exhaust 
emission  test  fuel  specification  (49  FR 

'  4100a  October  18. 1984).  On  March  18, 

1986,  the  FAA  issued  amended  SFAR 
27-6  which  changed  the  authority 
citations  for  petitions  for  exemptions  to 
SFAR  27  (51  FR  10612;  March  38, 1986). 

Discussion  of  the  Proposal 

Overview 

When  the  EPA  originally  issued  40 
CFR  Part  87,  Contit)l  of  Air  Pollution 
from  Aircraft  and  Aircraft  Engines; 
Emission  Standards  and  Test 

'  Procedures,  in  1973,  it  was  recognized 

'  that  some  portion  of  the  standards  could 
be  implemented  in  a  very  short  time 
period  while  other  portions  would 
require  a  much  longer  time  period  for 

.  developing  and  testing.  Accordingly,  the 
FAA  proceeded  to  promulgate 
compliance  regulations  for  the  near  term 
requirements  in  the  form  of  a  Special 
Federal  Aviation  Regulation,  SFAR  27. 
Since  that  time,  the  EPA  has  recognized 
that  some  of  the  longer  term 
requirements  were  either  unneeded  or 
practically  unattainable.  Those  longer 
term  requirements,  originally  scheduled 
to  become  effective  in  1978,  have  been 
extensively  revised.  Revised  40  CFR 
Part  87  now  contains  all  of  the  known 
aircraft  and  aircraft  engine  emission 
standards.  Under  the  requirement  of 
section  232  of  the  Clean  Air  Act 
amendments,  the  FAA  has  promulgated 

■  in  SFAR-27  compliance  regulations  for 
all  of  the  standards  in  40  CFR  Part  87. 

Proposal  to  Delete  SFAR  27  and  Add 
Part  34 

The  FAA  proposes  to  comply  with 
section  232  of  the  Clean  Air  Act 
Amendments  by  establishing  a  new  14 
CFR  Part  34  whdch  would  contain  all  of 
the  comphance  regulations  for  fuel 
venting  and  engine  exhaust  emissions, 
and  by  revising  the  other  appropriate 
parts  to  reflect  the  requirements  to 
comply  with  Part  34.  Since  SFAR  27  and 
its  amendments  have  been  issued,  they 
have,  by  definition,  been  considered 
temporary  and  their  exact  status  has 
been  confusing  to  the  parties  direcdy  or 
indirectiy  affected  by  the  regidations. 
The  other  parts  direcUy  affected  by 
SFAR-27  have  heretofore  only 
'  referenced  SFAR-27  and  the  reader  has 
been  required  to  review  SFAR  27  in  its 
entirefy  in  order  to  determine  its  effect 
on  that  part  Now  diat  40  CFR  Part  87 


has  been  revised  in  its  entirety  and  is 
essentially  complete,  the  FAA  proposes 
to  codify  the  compliance  regulations  in  a 
single  part  of  the  Federal  Aviation 
Regulations,  and  revise  the  other 
affected  parts  accordingly. 

Practical  Interpretation  of  the 
Requirement  for  Total  Compliance 

The  provisions  of  40  CFR  Part  87  are 
applicable  to  all  aircraft  gas  tiu'bine 
engines  of  the  classes,  and  as  of  the 
dates,  specified  in  that  Part  This 
generally  requires  that  every  engine 
must  comply  with  the  applicable  smoke, 
fuel  venting,  and  emission  standards. 
Enforcement  of  this  total  compliance 
would  require  testing  each  and  every 
engine  not  specifically  exempted  or 
manufactured  before  January  1, 1984. 
The  EPA  has  recognized  in  the  preamble 
to  40  CFR  Part  87,  and  specifically  in 
§  87.89,  that  testing  every  engine  would 
be  excessively  cosUy.  and  EPA 
conceded  the  need  to  develop  a 
"practical  interpretation  of  the 
requirement  for  total<ompliance  and  to 
substitute  a  preproduction  certification 
program  in  place  of  extensive  testing  of 
all  newly  produced  and  in-service 
engines.  The  promulgation  of  the 
compliance  program  has  been  delegated 
to  the  FAA  with  the  provision  that  the 
FAA  provide  a  practical  interpretation 
of  the  requirement  for  total  compliance 
and  establish  a  testing  program  to 
ensure  compliance.  Any  substitute 
certification  program  must  have  the 
concurrence  of  the  Administrator  of  the 
EPA. 

In  developing  the  United  States 
position  on  the  International  Civil 
Aviation  Organization  (ICAO) 
Standards  and  Recommended  Practices 
for  Aircraft  Engine  Emissions,  the  FAA 
consulted  extensively  with  the  EPA  on 
acceptable  practical  interpretations  of  a 
requirement  for  a  total  compliance  and 
testing  program  to  ensure  compliance. 
At  that  time,  the  EPA  indicated  that  die 
minimum  acceptable  levels  would  be  90 
percent  confidence  that  95  percent  of  the 
engines  would  meet  the  gaseous 
emission  standards,  and  a  90  percent 
confidence  that  every  engine  would 
meet  the  smoke  standards.  ICAO 
adopted  such  a  compliance  procedure 
based  upon  a  composite  of  historic 
engine  to  engine  variabilities.  Since  EPA 
stressed  the  desirabilify  of  commonalify 
with  ICAO.  die  FAA,  witii  die 
concxirrence  of  the  EPA,  adopted  the 
procedure  defined  in  Appendix  6  to 
ICAO  Annex  16  Volume  II— Aircraft 
Engine  Emissions,  dated  18  February 
1982.  The  FAA  has  solicited  comments 
and  recommendations  concerning 
equivalent  procedures  and  will  give  .any 
recommendation  full  consideration  if  it 


is  accompanied  by  substantive 
supporting  data.  Should  an  acceptable 
equivalent  procedure  be  received,  the 
FAA  will  seek  EPA  concurrence  with 
that  as  an  alternate  compliance 
procedure.  The  FAA  cannot,  however, 
adopt  any  proposed  compliance 
procedure  unless  it  has  the  concurrence 
of  the  Administrator  of  the  EPA. 

Regulatory  Evaluation 

Under  section  232  of  the  Clean  Air  Act 
Amendments  of  1970,  Pub.  L.  91-604,  the 
FAA  has  the  dufy  to  issue  regulations 
that  ensure  compliance  with  all  aircraft 
emissions  standards  promulgated  under 
section  231  of  the  Act  which  are 
currenUy  prescribed  in  40  CFR  Part  87. 
These  standards  and  their  applicability 
are  clearly  defined  in  40  CFR  Part  87, 
and  the  FAA  has  no  option  but  to 
enforce  the  standards.  Prior  to  its 
enactment  the  EPA  determined  that  40 
CFR  Part  87  would  not  constitute  a 
major  rule  as  defined  by  Executive 
Order  12291  (47  FR  58469;  December  30, 
1982)  because  its  economic  impact  was 
well  below  the  $100  million  per  year 
threshold  of  the  Order,  and  that  it  did 
not  involve  any  significant  increased 
costs  or  adverse  effects  on  competition, 
employment  investment  productivify, 
innovation,  or  the  abitify  of  U.S. 
enterprises  to  compete  with  those  of 
other  countries  when  compared  to  the 
present  regidationsl  The  information 
base,  including  the  economic  analyses  in 
which  this  determination  was  made  is 
collected  in  Public  Docket  No. 
OMSAPC-78-1  at  die  Environmental 
Protection  Agency,  Central  Docket 
Section,  West  Tower  Lobby,  Gallery  I, 
401  M  Sti-eet  SW.,  Washington.  DC 
20460.  The  FAA  examined  in  detail  and 
concurred  with  the  EPA  economic 
analysis.  On  December  8. 1983,  the  FAA 
issued  amended  SFAR  27-5  (48  FR 
56735;  December  23, 1983)  which 
required  compliance  with  all  of  the 
provisions  of  40  CFR  Part  87.  The 
purpose  of  the  proposed  new  Part  34  is 
to  replace  SFAR  27-5  as  a  permanent 
Part  in  the  FAR's  and  continue  the 
enforcement  of  40  CFR  Part  87,  as 
required  by  statute.  This  action  does  not 
in  any  way  change,  alter,  or  modify  the 
standards  in  40  CFR  Part  87  or  the 
requirements  for  compliance  currendy 
implemented  under  SFAR  27-5. 
Therefore,  there  is  no  economic  cost 
associated  with  this  action.  Proposed 
Part  34  is  easier  to  review  and 
understand  than  SFAR  27-5.  Therefore, 
those  persons  affected  by  40  CFR  Part  87 
would  be  relieved  from  a  burden,  and  a 
slight  unquantifiable  benefit  is 
associated  with  this  action.  Because  the 
economic  impact  associated  with  this 
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action  is  so  minimal,  no  further  analysis 
is  necessary.  Accordingly,  the  FAA 
concludes  that  there  is  no  significant 
economic  impact  in  this  rulemaking 
action  and  that  this  proposal  does  not 
constitute  a  major  rule  pursuant  to 
Executive  Order  12291.  The  FAA  invites 
comments,  supported  by  economic  data, 
regarding  this  regulatory  evaluation. 


Impact  on  Small  Entities 

Because  of  the  limited  classes  of 
engines  to  which  40  CPU  Part  87  applies, 
the  EPA  earlier  determined  that 
enactment  of  that  regulation  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  (as 
defined  by  the  Small  Business  Act). 
Therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared.  Interested 
persons  may  review  the  information  on 
which  this  determination  was  made  at 
the  locations  previously  mentioned.  As 
the  EPA  is  in  a  much  better  position  to 
make  a  determination  in  that  regard,  the 
FAA  adopts  that  finding.  Accordingly,  it 
is  certified  that  the  regulations  proposed 
herein,  if  promulgated,  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
smaU  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 

EnvinHunental  Analysis 

Pursuant  to  Department  of 
Transportation,  "Poli<nes  and 
Procedures  for  Considering 
Environmental  Impacts"  (FAA  Order 
1050.1D,  Appendix  7,  paragraph  4, 
Change  3,  December  5, 1986),  the  FAA  is 
categorically  excluded  fit}m  providing 
an  environmental  analysis  with  regard 
to  the  proposed  Part  34  because  it  is 
mandated  by  law  to  issue  regulations  to 
ensure  compliance  with  the  EPA  aircraft 
emissions  standards  and  the  EPA  has 
performed  all  required  environmental 
analyses  prior  to  the  issuance  of  those 
standards. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Thus,  in 
accordance  with  Executive  Order  12812. 
preparation  of  a  Federalism  Assessment 
is  not  warranted. 


Paperwork  Reduction  Act 


I 


Information  coUectitm  requirements 
contained  in  this  regulation  (Sections  9d. 
12,  and  20)  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-511) 


and  have  been  assigned  OMB  control 
number  2120-0508. 

The  Proposed  Amendment 

Accordingly,  the  FAA  proposes  to 
amend  14  QFR,  Chapter  I,  by  removing 
SFAR  27  and  adding  a  new  Part  34  as 
follows: 

PART  11— {AMENDED] 

1.  The  authority  citation  for  Part  11 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1341(a).  1343(d],  1348. 
13S4(a].  1401  through  1405, 1421  through  1431, 
1481. 1502;  49  U.S.C.  106(g]  (Revised  Pub.  L. 
97-449,  January  12, 1963). 

SFAR  27-(R«nov«d] 

2.  By  removing  SFAR  27. 
PART  21— [AMENDED] 

3.  The  authority  citation  for  Part  21 
continues  to  read  as  follows:     ^ 

Authority:  49  U.S.C.  1344, 1348(c),  1352, 
1354(a),  1355. 1421  through  1431, 1502. 
1851(b)(2).  42  U.S.C;  lSS7f-10,  4321  et  seq.; 
E.0. 11514;  49  U.S.C.  10e(g)  (Revised  Pub.  L 
97-449,  Jannary  12, 1963). 

SFAR  27-(Removed] 

4.  By  removing  SFAR  27: 

5.  In  S  21.17,  the  introductory  text  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

{21.17    Designation  of  sppllcsble 
reouiationa. 

(a)  Except  as  provided  in  §  23.2. 
9  25.2.  and  in  Parts  34  and  36  of  this 
chapter,  an  applicant  for  a  type 
certificate  must  show  that  the  aircraft, 
aircraft  engine,  or  propeller  concerned 
meets — 


-  6.  In  S  21.21.  paragraph  (b)(1)  is 
revised  to  read  as  follows: 


S2t21 

utaty, 


Of  lypo  GOfnncMK  raonnHf 


(b)  The  ai^licant  submits  the  type 
design,  test  reports,  and  computations 
necessary  to  show  that  the  product  to  be 
certificated  meets  the  applicable 
airw(»lhiness.  aircraft  noise,  fuel 
venting,  and  exhaust  emission  - 
requirements  of  the  Federal  Aviation 
Regulations  and  any  special  conditions 
prescribed  by  the  Administrator,  and  the 
Administrator  finds — 

(1)  Upon  examination  of  the  type 
design,  and  after  completing  all  tests 
and  inspections,  that  the  type  design 
and  the  product  meet  the  applicable 
noise,  fuel  venting,  and  emissions 


requirements  of  the  Federal  Aviation 
Regulations,  and  further  finds  that  they 
meet  the  applicable  airworthiness 
requirements  of  the  Federal  Aviation 
Regulations  or  that  any  airworthiness 
provisions  not  complied  with  are 
compensated  for  by  factors  that  provide 
an  equivalent  level  of  safety;  and 

7.  In  S  21.29,  paragraph  (a)(l)(i)  and 
(b)  are  revised  to  read  as  follows: 

S21.29    Issue  of  typo  cartmcata:  Import 
products. 

(a)  *  *  * 
(1)  *  *  * 

(i)  The  applicable  aircraft  noise,  fuel 
venting  and  exhaust  emissions 
requirements  of  this  subchapter  as 
designated  in  §  21.17  or  the  applicable 
aircraft  noise,  fuel  venting  and  exhaust 
emissions  requirements  of  the  country  in 
which  the  product  was  manufactured 
and  any  other  requirements  the 
Administrator  may  prescribe  to  provide 
noise,  fuel  venting  and  exhaust  emission 
levels  no  greater  than  those  provided  by 
the  applicable  aircraft  noise,  fuel 
venting,  and  exhaust  emission 
reqiurements  of  this  subchapter  as 
designated  in  §  21.17;  and 
•        •        *        •        • 

(b)  A  product  type  certificated  under 
this  section  is  considered  to  be  type 
certificated  under  the  noise  standards  of 
Part  36  and  the  fuel  venting  and  exhaust - 
emission  standards  of  Part  34  of  the 
Federal  Aviation  Regulations  where 
compliance  therewil^  is  certified  under 
paragraph  (a)(lXi)  of  this  section,  and 
und  V  the  airworthiness  standards  of 
that  part  of  the  Federal  Aviation 
Regulations  with  which  compliance  is 
certified  under  paragraph  (a)(l)(ii)  of 
this  secti<Mi  or  to  which  an  equivalent 
level  of  safety  is  certified  under 
paragraph  (a)(l)(ii)  of  this  section. 

8.  In  S  21.31,  paragraph  (d)  is  revised 
to  read  as  follows: 

§21.31    Typodsaign. 

«        *        *        *        * 

(d)  Any  other  data  necessary  to  allow, 
by  comparison,  the  determination  of  the 
airworthiness,  noise  characteristics,  fuel 
venting,  and  exhaust  emissions  (where 
applicable)  of  later  products  of  the  same 
type. 

9.  In  S  21.33.  para^aph  (b)(1)  is 
revised  to  read  as  follows: 

S21.33    Inspection  and  tests. 

***** 

(b)  Each  applicant  must  make  all 
inspections  and  tests  necessary  to 
determine — 

(1)  Compliance  with  the  appUcable 
airworthiness,  aircraft  noise,  fuel 


venting,  and  exhaust  emission 
requirements; 

***** 

10.  In  §  21.93.  paragraph  (c)  is  added 
to  read  as  follows: 


S21J3    Classiflcation  of  changes  in  type 


(c)  For  purposes  of  complying  with 
Part  34  of  this  chapter,  any  voluntary 
change  in  the  type  design  of  the  airplane 
or  engine  which  may  increase  fuel 
venting  or  exhaust  emissions  is  an 
"emissions  change." 

11.  In  §  21.101.  the  introductory  text  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

$21,101    Designation  Of  appiicat>le 
rogulstions. 

(a)  Except  as  provided  in  S  23.2  and 
S  25.2  and  Parts  34  and  36  of  this 
chapter,  an  applicant  for  a  change  to  a 
type  certificate  must  comply  with 
either — 
***** 

12.  In  §  21.115,  paragraph  (a)  is 
revised  to  read  as  follows: 

S  21.115    AppNcaiile  requirements. 

(a)  Each  applicant  for  a  supplemental 
type  certificate  must  show  that  the 
altered  product  meets  applicable 
airworthiness  requirements  as  specified 
in  paragraphs  (a)  and  (b)  of  §21.101  and, 
in  the  case  of  an  accoustical  change 
described  in  §21.93(b),  show  comphance 
with  the  applicable  noise  reqiurements 
of  §36.7  and  §36.9  of  this  chapter  and,  in 
the  case  of  an  emissions  change 
described  in  §21.93(c),  show  compliance 
with  the  applicable  fuel  venting  and 
exhaust  emissions  requirements  of  Part 
34. 
***** 

13.  In  §  21.183,  paragraph  (f)  is  added 
to  read  as  follows: 

§21.183    Issue  of  standard  airworthiness 
certificates  for  normal,  utMty,  acrotiatlc, 
commuter,  and  transport  category  aircrsft 

***** 

(f)  F^el  Venting  and  Exhaust  Emission 
Requirements.  Notwithstanding  all  other 
provisions  of  this  section,  and 
irrespective  of  the  date  of  application, 
no  airworthiness  certificate  is  issued,  on 
and  after  the  dates  specified  in  Part  34 
for  the  airplanes  specified  therein, 
unless  the  airplanes  comply  with  the 
applicable  requirements  of  the  part. 

14.  In  §  21.187,  paragraph  (c)  is  added 
to  read  as  follows: 


§21.187    Issue  of  multiple 
certification. 


(c)  The  aircraft  complies  with  the 
appUcable  requirements  of  Part  34. 

15.  Section  21.257  is  revised  to  read  as 
follows: 

§21.257   Type  certificates:  issue. 

An  applicant  is  entitled  to  a  type 
certificate  for  a  product  manufactured 
under  a  delegation  option  authorization 
if  the  Administrator  finds  that  the 
product  meets  the  applicable 
airworthiness,  noise,  fuel  venting,  and 
exhaust  emission  requirements 
(induding  applicable  accoustical  change 
or  emissions  change  requirements  in  the 
case  of  changes  in  type  design). 

16.  In  §  21.451.  paragraph  (d)  is 
revised  to  read  as  follows: 

§21.451    Limits  Of  appNcaUnty. 

(d)  Notwithstanding  any  other 
provision  of  this  subpart,  a  DAS  may  not 
issue  a  supplemental  type  certificate 
involving  the  exhaust  emissions  change 
requirements  of  Part  34  or  the  acoustical 
change  requirements  of  Part  36  of  this 
chapter  until  the  Administrator  finds 
that  those  requirements  are  met. 

PART  23-(  AMENDED] 

17.  The  authority  citation  for  Part  23 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  1344, 1354(a],  1355, 
1421, 1423, 1425, 1428, 1429, 1430:  49  U.S.C. 
106(g)  (Revised  Pub.  L  97-449,  January  12 
1963). 

18.  In  §23.903.  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§23.903    Engines. 

(a)(1)  Each  engine  must  be  type 
certificated  under  Parts  33  and  34. 

***** 

19.  Ill  §  23.951,  paragraph  (d)  is  added 
to  read  as  follows: 

§23.951    General 

*****        ■ 

(d)  Each  fuel  system  for  a  turbine 
engine  must  meet  the  applicable  fuel 
venting  requirements  of  Part  34. 

PART25-[AMENDED] 

20.  The  authority  citation  for  Part  25 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1344. 1354(a).  1355. 
1421, 1423. 1424, 1425. 1428, 1429, 1430;  49 
U.S.C.  106(g]  (Revised  Pub.  L  97-449.  January 
12 1983). 

21.  In  §  25.903,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§25.903    Engines. 

(a)(1)  Engine  type  certification.  Each 
engine  miist  be  type  certificated  under 
Parts  33  and  34. 


22.  In  S  25.951,  paragraph  (d)  is  added 
to  read  as  follows: 

§25.951    GenersL 

***** 

(d)  Each  fuel  system  for  a  turbine 
engine  must  meet  the  applicable  fuel 
venting  requirements  of  Part  34. 

PART  45-{AMENDED] 

23.  The  authority  citation  for  Part  45 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348. 1354, 1401, 1402. 
1421, 1423,  and  1522: 49  U.S.C.  106(8)  (Revised 
Pub.  L.  97-449,  January  12 1963). 

24.  In  §  45.13,  paragraph  (a)(7)  is 
redesignated  as  paragraph  (a)(8)  and  a 
new  paragraph  (a)(7)  is  added  to  read  as 
follows: 

§45.13    Identification  data. 

(a)  •  ♦  • 

(7)  On  or  after  January  1, 1984,  for 
aircraft  engines  specified  in  Part  34,  the 
date  of  manufacture  as  defined  in  §  34.1 
of  that  part  and  a  designation,  approved 
by  the  Administrator  of  the  "FAA.  that 
indicates  compliance  with  the 
applicable  provisions  of  Part  34  and  40 
CHI  Part  87.  Approved  indicators 
include  COMPLY.  EXEMPT,  and  NON- 
US  as  appropriate. 

(i)  The  designation  COMPLY  indicates 
that  the  engine  is  in  compliance  with  all 
of  the  applicable  provisions  of  Part  34. 
For  any  engine  with  a  rated  thrust  in 
excess  of  26.7  kilonewtons  which  is  not 
used  or  intended  for  use  in  commerical 
operations  and  which  is  in  compliance 
with  all  of  the  applicable  provisions  of 
Part  34,  but  does  not  comply  with  the 
hydrocarbon  emissions  standard  of 
1 34.21(d),  the  statement  "May  not  be 
used  as  a  commerical  aircrafi  engine" 
must  be  noted  in  the  permanent 
powerplant  record  that  accompanies  the 
engine  at  the  time  of  manufacture  of  the 
engine. 

(ii)  The  designation  EXEMPT 
indicates  that  the  engine  has  been 
granted  an  exemption  pursuant  to  the 
applicable  provision  of  §34.7(a)(l). 
(a)(4).  (b),  (c),  or  (d),  and  an  indication  of 
the  type  of  exemption  and  the  reason  for 
the  grant  must  be  noted  in  the 
permanent  powerplant  record  that 
accompanies  the  engine  at  the  time  of 
manufacture  of  the  engine. 

(iii)  The  designator  NON-US  indicates 
that  the  engine  has  been  granted  an 
exemption  pursuant  to  §  34.7(a)(1).  and 
the  notation  "This  aircraft  may  not  be 
operated  within  the  United  States",  or 
an  equivalent  notation-approved  by  the 
Administrator  of  the  FAA,  must  be 
inserted  in  the  aircraft  logbook,  or 
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alternate  equivalent  document,  at  the 
time  of  installation  of  the  engine. 

(8)  Any  other  information  the 
Administrator  finds  appropriate. 


PART  91— {AMENDED] 

25.  The  authority  citation  for  Part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1301(7),  1303, 1344, 
1348, 1352  through  1355, 1401, 1421  through 
1431, 1471, 1472, 1502. 1510, 1522.  and  2121 
through  2125;  Articles  12,  29.  31.  and  32(a]  of 
the  Convention  on  International  Civil 
Aviation  (61  Stat.  1180);  42  U.S.C.  4321  et  seq.; 
E.0. 11514:  49  U.S.C  106(g)  (Revised  Pub.  L 
97-449.  January  12, 1983). 


SFAR27-6    [Amendfld] 

26.  By  removing  SPAR  27-6 

27.  In  S  91.27,  paragraph  (d)  is  added 
to  read  as  follows: 


991.27    CMI  aircraft  C«rtiflcations 
raquirvd. 


(d)  No  person  may  operate  a  civil 
airplane  (domestic  or  foreign)  into  or  out 
of  an  airport  in  the  United  States  unless 
it  compUes  with  the  fuel  venting  and  - 
exhaust  emissions  requirements  of  Part 
34  of  this  chapter.  i 

PART  34— {AMENDED] 

28.  The  authority  citation  for  a  new 
Part  34  reads  as  follows: 

Authority:  42  U.S.C.  1857f-10  (Revised  Pub. 
L  94-604.  December  31, 1970);  49  U.S.C. 
1348(0).  1354(a).  1421, 1423;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983). 

29.  By  adding  a  new  Part  34  to  read  as 
follows: 

PART  34— FUEL  VENTING  AND 
EXHAUST  EMISSION  REQUIREMENTS 
FOR  TURBINE  ENGINE  POWERED 
AIRPLANES 

Subpart  A— QwMral  Provisions 

34.1  Definitions. 

34.2  Abbreviations.       ^ 

34.3  General  requirements. 

34.4  Incorporatioi*  by  reference. 

34.5  Special  test  procedures. 

34.6  Aircraft  safety. 

34.7  Exemptions. 

Subpart  B-Engina  Fuel  Vanling  EmiaaiOns 
(Naw  Md  m-Uaa  Aircraft  Gaa  Turbina 
Enginaa) 

34.10  Applicability. 

34.11  Standard  for  fuel  venting  emissions. 

Subpart  C— fcdtauat  EmJaalona  (Maw 
Aircraft  Gaa  TurtMna  Enginaa) 

34.20  Applicability. 

34.21  Standards  for  exhaust  emissions. 

Subpart  D— Extiauat  Emlaaiona  (In-Uaa 
Aircraft  Qaa  Turbina  Enginaa) 

34.30    Applicability. 


34.31    Standards  for  exhaust  emissions. 

Subpart  E— {Raaarvadl 

Sul)part  F— {Raaarvad] 

Suiipart  O— Taat  Procaduraa  for  Engina 
Exhauat  Gaaaoua  Emiaaiooa  (Aircraft  and 
Aircraft  Gaa  Turbina  Engine^ 

34.60  bitrodnction. 

34.61  Turbine  fuel  specifications. 

34.62  Test  procedure  (propulsion  engines). 

34.63  [Reserved) 

34.64  Sampling  and  analytical  procedures 
for  measuring  gaseous  exhaust 
emissions. 

34.65—34.70    [Reserved] 
34.71    Compliance  with  gaseous  emission 
standards. 


Subpart  H— Taat  Procaduraa  lor  Engina 
Smoica  Emiaaion  (Aircraft  Gaa  Turbina 
Enginaa) 

34.80  Introduction.' 

34.81  Fuel  speciRcations. 

34.82  Sampling  and  analytical  procedures 
for  measuring  smoke  exhaust  emissions. 

34.83—34.88    [Reserved] 
34.89    Compliance  with  smoke  emission 
standaids. 

Subpart  A— General  ProvWom 

§34.1    Dafinltiona. 

(a)  As  used  in  this  part,  all  terms  not 
defined  herein  shall  have  the  meaning 
given  them  in  the  Clean  Air  Act,  as 
amended  (42  U.S.C.  7401  et  seq.): 

"Act"  meanft  the  Clean  Air  Act  as 
amended  (42  U.S.C.  7401  et  seq.]. 

"Administrator"  means  the 
Administrator  of  the  Federal  Aviation 
Administration  or  any  other  officer  or 
employee  of  the  Federal  Aviation 
Administration  to  whom  the  authority 
involved  may  be  delegated. 

"Administrator  of  the  EPA"  means  the 
Administrator  of  the  Environmental 
Protection  Agency  and  any  other  officer 
or  employee  of  the  Environmental 
Protection  Agency  to  whom  the 
authority  involved  may  be  delegated. 

"Aircraft"  means  any  airplane  for 
which  a  U.S.  standard  airworthiness 
certificate  or  equivalent  foreign 
airworthiness  certificate  is  used. 

"Aircraft  engine"  means  a  propulsion 
engine  which  is  installed  in,  or  whidi  is 
manufactiu«d  for  installation  in,  an 
aircraft 

"Aircraft  gas  turbine  engine"  means  a 
turboprop,  turbofan,  or  turtiojet  aircraft 
engine. 

"Class  TF'  means  all  aircraft 
turboprop  engines. 

"Class  TF'  means  all  turbofan  or 
turbojet  aircraft  engines  except  engines 
of  Class  T3,  T8,  and  TSS. 

"Class  T3"  means  ail  aircraft  gas 
turbine  engines  of  the  ]T3D  model 
family. 


"Class  T8"  means  all  aircraft  gas 
turbine  engines  of  the  ]T8D  model 
family. 

"Class  TSS"  means  all  aircraft  gas 
turbine  engines  employed  for  propulsion 
of  aircraft  designed  to  operate  at 
supersonic  flight  speeds. 

"Commercial  aircraft  engine"  means 
any  aircraft  engine  used  or  intended  for 
use  by  an  "air  carrier"  (including  those 
engaged  in  "intrastate  air 
transportation")  or  a  "commercial 
operator"  (including  those  engaged  in 
"intrastate  air  transportation")  as  these 
terms  are  defined  in  the  Federal 
Aviation  Act  and  the  Federal  Aviation 
Regulations. 

"Commercial  aircraft  gas  turbine 
engine"  means  a  turboprop,  turbofan,  or 
turbojet  commercial  aircraft  engine. 

"Date  of  manufacture"  means  the  date 
on  which  the  individual  engine  is 
originally  approved  by  the  FAA,  or  by  a 
foreign  country  of  manufacture,  for 
installation  on  aircraft.  , 

"Emission  measurement  system" 
means  all  of  the  equipment  necessary  to 
transport  the  emission  sample  and 
measure  the  level  of  emissions.  This 
includes  the  sample  system  and  the 
instrumentation  system. 

"Engine  model"  means  all  conunerdal 
aircraft  turbine  engines  which  are  of  the 
same  general  series,  displacement  and 
design  characteristics  and  are  usually 
approved  under  the  same  type 
certificate. 

"Exhaust  emissions"  means 
substances  emitted  to  the  atmosphere 
from  the  exhaust  discharge  nozzle  of  an 
aircraft  or  aircraft  engine. 

"Fuel  venting  emissions'*  metms  raw 
fuel,  exclusive  of  hydrocarbons  in  the 
exhaust  emissions,  discharged  from 
aircraft  gas  turbine  engines  during  all 
normal  ground  and  flight  operations. 

"In-use  aircraft  gas  turbine  engine" 
means  an  aircraft  gas  turbine  engine 
which  is  in  service. 

"New  aircraft  turbine  engine"  means 
an  aircraft  gas  tiirbine  engine  which  has 
never  been  in  service. 

"Power  setting"  means  the  power  or 
thrust  output  of  an  engine  in  terms  of 
kilonewtons  thrust  for  turbojet  and 
turbofan  engines  and  shaft  power  in 
terms  of  kilowatts  for  turboprop  engines. 

"Rated  output  (lO)"  means  the 
maximum  power/tlmist  available  for 
takeoff  at  standard  day  conditions  as 
approved  for  the  engine  by  the  Federal 
Aviation  Administration,  including 
reheat  contribution  where  applicable, 
but  excluding  any  contribution  due  to 
water  injection  and  excluding  any 
emergency  power /thrust  rating. 

"Rated  pressure  ratio  (rPR)"  means 
the  ratio  between  the  combustor  inlet 


pressure  and  the  engine  inlet  pressure 
achieved  by  an  engine  operation  at 
rated  output 

"Sample  system"  means  the  system 
which  provides  for  the  transportation  of 
the  gaseous  emission  sample  from  the 
san^epnAe  to  the  inlet  of  the 
instrumentation  system. 

"Shaft  power"  means  only  the 
measured  shaft  power  output  of  a 
turboprop  engine. 

"Smoke"  means  the  matter  in  exhaust 
emissions  which  obscures  the 
transmission  of  light. 

"Smoke  number  (SN)"  means  the 
dimensionless  term  quantifying  smoke 
emissions. 

"Standard  day  conditions"  means 
standard  ambient  conditions  as 
described  in  the  United  States  Standard 
Atmosphere  1978,  (i.e.,  temperature  = 
15  "C,  spedfic  humidity  =  0.00  kg  H  0/ 
kg  dry  air,  and  pressure  =  101325  Pa.) 

'Taxi/idle  (in)"  means  those  aircraft 
operations  involving  taxi  and  idle 
between  the  time  of  landing  roll-out  and 
final  shutdown  of  all  propulsion  engines. 

'Taxi/idle  (out)"  means  those  aircraft 
operations  involving  taxi  and  idle 
between  the  time  of  initial  starting  of  the 
propulsion  engine(8)  used  for  the  taxi 
and  turn  on  to  duty  runway. 

§34.2   Abbravlationa. 

The  abbreviations  used  in  this  part 
have  the  following  meanings  in  both 
upper  and  lower  case: 
EPA    United  States  Environmental 

Protection  Agency. 
FAA    Federal  Aviation  Administration, 

United  States  Department  of 

Transportation. 
HC    Hydtocarbon(8). 
hr.    Hour(s). 

LTO    Landing  and  takeoff 
min.    Minute(8). 
'    rO    Rated  output. 
rPR    Rated  pressure  ratio, 
sec.    Second(8). 
SP    Shaft  power. 
SN    Smoke  number. 
T    Temperature,  degrees  Kelvin. 
TIM    Time  in  mode. 
.    W    Wattes). 
0    Degree. 
%    Percent. 

{34J    General raquiramanta. 

(a)  This  part  provides  for  the  approval 
or  acceptance  by  the  Administrator  or 
the  Administrator  of  the  EPA  of  testing 
and  sampling  methods,  analytical 
techniques,  and  related  equipment  not 
identical  to  those  specified  in  this  part 
Before  either  approves  or  accepts  any 
such  alternate,  equivalent  or  otherwise 
nonidentical  procedures  or  equipment 
the  Administrator  or  the  Administrator 
of  the  EPA  slwUcoDsiilt  y/Uh  the  other 


in  determining  whether  or  not  the  action 
requires  rulemaking  under  sections  231 
and  232  of  the  Clean  Air  Act  as 
amended,  consistent  with  the 
responsibilities  of  the  Administrator  of 
the  EPA  and  die  Secretary  of 
Transportation  under  sections  231  and 
232  of  the  C^ean  Air  Act 

(b)  Under  section  232  of  the  Act  the 
Secretary  of  Transportation  issues 
regulations  to  ensure  compliance  with 
this  part  This  authority  has  been 
delegated  to  the  Administrator  of  the 
FAA  (49  CFR  1.47). 

(c)  U.S.  Airplanes.  This  Federal 
Aviation  Regulation  (FAR)  applies  to 
civil  airplanes  that  are  powered  by 
aircraft  gas  turbine  engines  of  the 
classes  specified  herein  and  that  have 
U.S.  standard  airworthiness  certificates. 

(d)  Foreign  Airplanes.  PuraBantto  the 
definition  of  "aircraft  in  40  CFR  87.1(c), 
this  FAR  applies  to  civil  airplanes  that 
are  powered  by  aircraft  gas  turbine 
engines  of  the  classes  specified  herein 
and  that  have  foreign  airworthiness 
certificates  that  are  equivalent  to  U.S. 
standard  airworthiness  certificates.  This 
includes  only  tiiose  foreign  civil 
airplanes  that  if  registered  in  the  United 
States,  would  be  required  by  applicable 
Federal  Aviation  Regulations  to  have  a 
U.S.  standard  airworthiness  certificate 
in  order  to  conduct  the  operations 
intended  for  the  airplane.  Pursuant  to  40 
CFR  67.3(c),  this  FAR  does  not  apply 
where  inconsistent  with  an  obligation 
assumed  by  the  United  States  to  a 
foreign  country  in  a  treaty,  convention, 
or  agreement 

(e)  Reference  in  this  regulation  to  40 
CFR  Part  87  refers  to  Tide  40  of  the  Code 
of  Federal  Regulations,  Chapter  I— 
Environmental  Protection  Agency,  Part 
87,  Control  of  Air  Pollution  from  Aircraft 
and  Aircraft  Engines  (40  CFR  Part  87). 

(f)  This  FAR  contains  regulations  to 
ensure  compliance  with  certain 
standards  in  Environmental  Protection 
Agency  (EPA).  40  CFR  Part  87.  If  EPA 
takes  any  action,  including  the  issuance 
of  an  exemption  or  issuance  of  a  revised 
or  alternate  procedure,  test  method,  or 
other  regulation,  the  effect  of  which  is  to 
relax,  or  delay  the  effective  date  of,  any 
provision  of  40  Part  87  that  is  made 
applicable  to  an  aircraft  under  this  FAR, 
the  new  related  EPA  requirement  upon 
its  effective  date,  is  incorporated  by 
reference  in  this  FAR  and  supersedes 
the  provisions  of  this  FAR  that  are 
based  on  the  provisions  of  40  CFR  Part 
87  that  were  relaxed  by  such  actioiL 

(g)  Unless  otherwise  stated,  all 
terminology  and  abbreviations  in  this 
FAR  that  are  defined  in  40  CFR  Part  87 
have  the  meaning  specified  in  that  part 
and  all  terms  in  40  CFR  Part  87  tiiat  are 
not  defined  in  that  part  but  that  are  used 


in  this  FAR  have  the  meaning  given 
them  in  the  Clean  Air  Act  as  amended 
by  Pub.  L  91-604. 

(h)  If  EPA.  under  40  CFR  87.3(a), 
approves  or  accepts  any  testing  and 
sampling  procedures  or  methods, 
analytical  techniques,  and  related 
equipment  not  identical  to  those 
specified  in  EPA  Part  87.  this  FAR 
requires  a  showing  that  such  alternate, 
equivalent,  or  otherwise  nonidentical 
procedures  have  been  complied  with, 
and  that  such  alternate  equipment  was 
used  to  show  compliance,  unless  the 
applicant  elects  to  comply  fully  with  40 
CFR  Part  87. 

(i)  If  EPA,  under  40  CFR  87.5. 
prescribes  special  test  procedures  for 
any  aircraft  or  aircraft  engine  that  is  not 
susceptible  to  satisfactory  testing  by  the 
procedures  in  40  CFR  Part  87,  the 
applicant  must  show  the  Administrator 
of  the  FAA  that  those  special  test 
procedures  have  been  complied  with. 

(j)  Wherever  40  CFR  Part  87  requires 
agreement  acceptance,  or  approval  by 
the  Administi-ator  of  EPA.  tills  FAR 
requires  a  showing  that  such  agreement 
or  approval  has  been  obtained. 

(k)  Pursuant  to  42  U.S.C  7573,  no  state 
or  political  subdivision  thereof  may 
adopt  or  attempt  to  enforce  any 
standard  respecting  emissions  of  any  air 
pollutant  from  any  aircraft  or  engine 
thereof  unless  that  standard  is  identical 
to  a  standard  made  applicable  to  the 
aircraft  by  the  terms  of  this  FAR. 

(1)  If  EPA,  by  regulation  or  exemption, 
relaxes  a  provision  of  40  CFR  Part  87 
that  is  implemented  in  this  FAR.  no  state 
or  political  subdivision  thereof  may 
adopt  or  attempt  to  enforce  the  terms  of 
this  FAR  that  are  superseded  by  the 
relaxed  requirement. 

(m)  If  any  provision  of  this  FAR  is 
rendered  imapplicable  to  a  foreign 
aircraft  as  provided  in  40  CFR  87.3(c). 
and  §  34.3(d)  of  this  FAR.  tiiat  provision 
may  not  be  adopted  or  enforced  against 
that  foreign  aircraft  by  a  state  or 
political  subdivision  thereof. 

(n)  Continued  compliance  with  the 
exhaust  emissions  requirements  of  this 
FAR  that  apply  beginning  February  1, 
1974.  January  1. 1976,  January  1, 1978, 
January  1, 1984,  and  August  9, 1985,  is 
shown  for  engines  for  which  the  type 
design  has  been  shown  to  meet  those 
requirements,  if  the  engine  is  maintained 

in  accordance  with  applicable      

maintenance  requirements  for  14  CFR 
Chapter  I.  All  methods  of  demonsti-ating 
compliance  and  all  model  designations 
previously  having  been  found 
acceptable  to  the  Administrator  shall  be 
deeined  to  continue  to  be  an  acceptable 
demonstration  of  compliance  with  the 
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specific  standards  for  which  they  were 
approved. 

(o)  Each  applicant  must  allow  the 
Administrator  to  make,  or  witness,  any 
test  necessary  to  determine  compliance 
with  the  applicable  provisions  of  this 
FAR. 


S34.4    Incecpof  Uon  by  rafrsnce. 

(a)  General.  This  Far  prescribes 
certain  standards  and  procedures  which 
are  not  set  forth  in  full  text  in  the  rule. 
Those  standards  and  procedures  are 
hereby  incorporated  and  are  approved 
for  incorporation  by  reference  by  the 
Director  of  the  Federal' Register  under  5 
U.S.C.  522(a)  and  1  CFR  Part  51. 

(b)  Changes  to  Incorporated  Matter. 
Incorporated  matter  which  is  subject  to 
subsequent  change  is  incorporated  by 
reference  according  to  the  specific 
reference  and  to  the  identificatiqn 
statement  Adoption  of  any  subsequent 
change  in  incorporated  matter  that 
impacts  compliance  with  standards  and 
procedures  will  be  published  in  the 
Federal  Register. 

(c)  Identification  Statement  The 
complete  title  or  description  which 
identifies  each  published  matter     ' 
incorporated  by  reference  in  this  FAR  is 
as  follows: 


ICAO  Annex  Ifr— Environmental 
Protection,  Volume  D — Aircraft  Engine 
Emissions,  Appendices  2, 3. 5,  and  6  dated  18 
February  1982,  First  Edition,  June  1981.  This 
document  can  be  obtained  from  tlie 
International  Civil  Aviation.  P.O.  Box  400, 
Succursaie:  Place  de  L' Aviation 
Internationale,  1000  Sherbrooke  Street  West 
Montreal  Quebec  Canada  H3A  2R2,  at  $3.00 
per  copy. 

(d)  Availability  for  Inspection.  A  copy 
of  each  publication  incorporated  by 
reference  in  this  FAR  is  available  for 
public  inspection  at  the  following    I 
locations:  I 

(1)  FAA  Office  of  the  Chief  Counsel, 
Rules  Docket  Room  916,  Federal 
Aviation  Administration  Headquarters 
Building.  800  Independence  Avenue 
SW..  Washington,  DC; 

(2)  Department  of  Transportation, 
foanch  Library,  Room  930,  Federal 
Aviation  Administration  Headquarters 
Building.  800  Independence  Avenue  1 
SW.,  Washington,  DG  ' 

(3)  The  respective  offices  of  the 
Federal  Aviation  Administration  are  as 
follows: 

(i)  New  England  Regional  Office,  12 
New  England  Executive  Park, 
Biirlington,  Massachusetts: 

(ii)  New  York  Certification  Office.,  181 
South  Franklin  Avenue,  Room  202. 
Valley  Stream,  New  York  11581; 

(iii)  Atlanta  Aircraft  Certification 
Office.  1689  Phoenix  Parkway,  Suite  2ia 
Atlanta.  Georgia  30349; 


(iv)  Chicago  Aircraft  Certification 
Office,  2300  East  Devon,  Des  Plains, 
Illinois  80018: 

(^)  Central  Regional  Office,  601  East 
Twelfth  Street  Kansas  City,  Missouri; 

(vi)  Southwest  Regional  Office,  4400 
Blue  Mound  Road,  Fort  Worth,  Texas; 

(vii)  Denver  Aircraft  Certification 
Field  Office,  10455  East  25di  Avenue. 
Aurora,  Colorado  80010; 

(viii)  Northwest  Mountain  Regional 
Office.  17900  Pacific  Highway  South, 
Seattle,  Washington  98168; 

(ix)  Western  Aircraft  Certification 
Office,  15000  Aviation  Boulevard. 
Hawthorne,  California  90261; 

(x)  Anchorage  Aircraft  Certification 
Field  Office,  701  C  Sti«et  Anchorage, 
Alaska  99513; 

(xi)  Los  Angeles  Aircraft  Certification 
Office,  4334  Donald  Douglas  Drive,  Long 
Beach,  California  90808; 

(xii)  Brussels  Aircraft  Certification 
Stafi,  15  Rue  de  la  Loi,  B-1040  Brussels. 
Belgitmi; 

(xiii)  FAA  Representative,  U.S 
Embassy,  Comer  Avenidas  Inca 
Garcillaso  de  la  Vega  &  Espana,  Lima, 
Peru: 

(xlv)  FAA  Representative,  Office  of 
U.S.  Consulate  General,  Avenida 
Presidente  Wilson.  147  Rio  de  Janeiro, 
Brazil; 

(4)  The  Office  of  the  Federal  Register. 
Room  8401, 1101  "L"  Street  NW., 
Washington,  DC. 

§34.5    Special tMt procedures. 

The  Administrator  or  the ' 
Administrator  of  the  EPA  may,  upon 
written  appUcation  by  a  manufacturer  or 
operator  of  aircraft  or  aircraft  engines,  . 
approve  test  procediuvs  for  any  aircraift 
or  aircraft  engine  that  is  not  susceptible 
to  satisfactory  testing  by  the  procedures 
set  forth  herein.  Prior  to  taking  action  on 
such  application,  the  Administrator  or 
the  Adioinistrator  of  the  EPA  shall 
consult  with  the  other. 

934.6    Aircraft  safety. 

(a)  The  provisions  of  this  part  wiU  be 
revised  if  at  any  time  the  Administrator 
determines  that  an  emission  standard 
cannot  be  met  within  the  specified  time 
without  creating  a  safety  hazard. 

(b)  Consistent  with  40  CFR  87.6.  if  die 
FAA  Administrator  determines  that  any 
emission  control  regulation  in  this  Part 
cannot  be  safely  applied  to  an  aircraft 
that  provision  may  not  be  adopted  or 
enforced,  against  such  aircraft,  by  a 
state  or  political  subdivision  thereof. 

f34.7    ExamptioiM. 

General.  Notwithstanding  Part  n  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  11).  all  petitions  for  rulemaking 
involving  either  the  substance  of  an 


emission  standard  or  test  procedure 
prescribed  by  EPA  that  is  incorporated 
in  this  FAR,  or  the  compliance  date  for 
such  standard  or  procedure,  must  be 
submitted  to  EPA.  Information  copies  of 
such  petitions  are  invited  by  the  FAA. 
Petitions  for  rulemaking  or  exemption 
involving  provisions  of  this  FAR  that  do 
not  affect  the  substance  or  the 
compliance  date  of  an  emission 
standard  or  test  procedure  that  is 
precribed  by  EPA  and  petitions  for 
exemptions  under  the  provisions  for 
which  the  EPA  has  specifically  granted 
exemption  authority  to  the  Secretary  of 
Transportation  are  subject  to  Part  II  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  II). 

(a)  Exemptions  Based  on  Plights  for 
Short  Durations  at  Infrequent  Intervals. 
The  emission  standards  of  this  part  do 
not  apply  to  engines  which  power 
aircraft  operated  in  the  United  Slates  for 
short  durations  at  infrequent  intervals. 
Such  operations  are  limited  to: 

(1)  Flights  of  an  aircraft  for  the 
purpose  of  export  to  a  foreign  country,    • 
including  any  flights  essential  to 
demonstrate  the  integrity  of  an  aircraft 
prior  to  a  flight  to  a  point  outside  the 
United  States. 

(2)  Flights  to  a  base  where  repairs, 
alterations,  or  maintenance  are  to  be 
performed,  or  to  a  point  of  storage,  and 
flights  for  the  purpose  of  returning  an 
aircraft  to  service. 

(3)  Official  visits  by  representatives  of 
foreign  governments. 

(4)  Other  flights  the  Administrator 
determines,  after  consultation  with  the 
Administrator  of  the  EPA.  to  be  for  short 
durations  at  infrequent  intervals.  A 
request  for  such  a  determination  shall 
be  made  before  the  flight  takes  place. 

(b)  Exemptions  for  Very  Low 
Production  Engine  Models.  The 
emissions  standards  of  this  part  do  not 
apply  to  engines  of  very  low  production 
after  the  date  of  applicability.  For  the 
purpose  of  tiiis  part,  "very  low 
production"  is  limited  to  a  maximum 
total  production  for  United  States  civil 
aviation  applications  of  no  more  than 
200  units  covered  by  the  same  type 
certificate  after  January  1. 1984.  Engines 
manufactured  under  this  provision  must 
be  reported  to  the  FAA  by  serial  number 
on  or  before  the  date  of  manufacture 
and  exemptions  granted  imder  this 
provision  are  not  transferable  to  any 
other  engine. 

(c)  Exemptions  for  New  Engines  in 
Other  Categories.  The  emissions 
standards  of  this  part  do  not  apply  to 
engines  for  which  the  Administrator 
determines,  with  the  concurrence  of  the 
Administrator  of  the  EPA.  that 
application  of  any  standard  under 


.S  34.21  is  not  justified,  based  upon 
consideration  of: 

(1)  Adverse  economic  impact  on  the 
.manufacturer 

(2)  Adverse  economic  impact  on  the 
aircraft  and  airline  industries  at  large; 

(3)  Equity  in  administering  the 
standards  among  all  economically 

f  competing  parties; 

'i  (4)  Public  health  andwelfare  effects; 

(5)  Other  factors  which  the 
Administrator,  after  cojasultation  with 
the  Administrator  of  the  EPA,  may  deem 
relevant  to  the  case  in  question. 

(d)  Time  Limited  Exemptions  for  In 
Use  Engines.  The  emissions  standards 
of  this  part  do  not  apply  to  aircraft  or 
aircraft  engines  for  time  periods  which 
the  Administrator  determines,  with  the 
.  concurrence  of  the  Administrator  of  the 
EPA.  that  any  applicable  standard  under 
'  9  34.11(a),  or  9  34.31(a),  should  not  be 
applied  based  upon  consideration  of  the 
■  following: 

(1)  Documentation  demonstrating  that 
all  good  faith  efforts  to  achieve 

'  '  compliance  with  such  standard  have 
been  made; 

(2)  Documentation  demonstrating  that 
.  .  the  inability  to  comply  with  such 

standard  is  due  to  circumstances 
beyond  the  control  of  the  owner  or 
operator  of  the  aircraft; 

(3)  A  plan  in  which  the  owner  or 
operator  of  the  aircraft  shows  that  he 
will  achieve  compliance  in  the  shortest 
time  which  is  feasible; 

(4)  Applications  for  exemption  fivm 
this  part  shall  be  submitted  in  duplicate 
to  the  Administrator  in  accordance  with 
the  procedures  established  by  the 
Administrator  in  Part  II. 

(e)  The  Administrator  shall  publish  in 
the  Fedwal  Register  the  name  of  the 
organization  to  whom  exemptions  are 
granted  and  the  period  of  such 
exemptions. 

(f)  No  state  or  political  subdivision 
thereof  may  attempt  to  enforce  a 
standard  respectinig  emissions  from  an 

.  aircraft  or  engine  if  such  aircraft  or 
engine  has  been  exempted  from  such 
standard  under  this  part. 

Subpart  B— Engine  Fuel  Venting 
Emiwions  (flaw  and  In-Uaa  Aircraft 
Gaa  Turt)ine  Englnea) 

934.10    AppNcaMUty. 

(a)  The  provisions  of  this  subpart  are 
applicable  to  all  new  aircraft  gas  turbine 
engines  of  classes  T3.  T8.  TSS,  ind  TF 
equal  to  or  greater  than  36  kilonewton 
'  rated  output  manufactured  on  or  after 
January  1. 1974,  and  to  all  in-use  aircraft 
gas  turbine  engines  of  classes  T3,  T8, 
TSS.  and  TF  equal  to  or  greater  than  36 
kilonewton  rated  output  manufactured 
after  February  1. 1974. 


(b)  The  provisions  of  this  subpart  are 
also  applicable  to  all  new  aircraft  gas 
turbines  of  class  TF  less  than  36 
kilonewton  rated  output  and  class  TP 
manufactured  on  or  after  January  1. 1975 
and  to  all  in-use  aircraft  gas  tiu-bines  of 
class  TF  less  than  36  kilonewton  rated 
output  and  class  TP  manufactured  after 
January  1, 1975. 

934.11    Standard  for  fuel  venting 


(a)  No  fuel  venting  emissions  shall  be 
discharged  into  the  atmosphere  from 
any  new  or  in-use  aircraft  gas  turbine 
engine  subject  to  the  subpart.  This 
paragraph  is  directed  at  the  elimination 
of  intentional  discharge  to  the 
atmosphere  of  fuel  drained  from  fuel 
nozzle  manifolds  after  engines  are  shut 
down  and  does  not  apply  to  normal  fuel 
seepage  from  shaft  seals,  joints,  and 
fittings. 

(b)  Conformity  with  the  standard  set 
forth  in  paragraph  (a)  of  this  section 
shall  be  determined  by  inspection  of  the 
method  designed  to  eliminate  these 
emissions. 

(c)  Compliance  with  the  fuel  venting 
emissions  requirements  of  this  section 
that  apply  beginning  on  February  1. 
1974,  and  beginning  on  January  1, 1975, 
may  be  shown  by  any  means  of 
compUance,  applied  the  airfi'ame  or  the 
engine,  that  prevents  the  intentional 
discharge  of  fuel  from  fuel  nozzle 
manifolds  after  the  engines  are  shut 
down.  Acceptable  means  of  compliance 
include  the  following: 

(1)  Incorporation  of  an  FAA-approved 
system  that  recirculates  the  fuel  back 
into  the  fuel  system; 

(2)  Capping  or  securing  die  - 
pressurization  and  drain  valve; 

(3)  Manually  draining  the  fuel  fit>m  a 
holding  tank  into  a  container. 

SulifMwt  C— Exhauat  Emlaaiona  (New 
Aircraft  Gaa  TurWna  Englnea) 

934.20  Applicability 

The  provisions  of  this  subpart  are 
applicable  to  all  aircraft  gas  turbine 
engines  of  the  classes  specified 
beginning  on  the  dates  specified  in 
934.21. 

934.21  Standards  for  exhauet  smiselens. 

(a)  Exhaust  emissions  of  smoke  from 
each  new  aircraft  gas  turbine  of  class  T8 
manufactured  on  or  after  February  1, 
1974,  shall  not  exceed:  Smoke  number  of 
30. 

(b)  Exhaust  emissions  of  smoke  from 
each  new  aircraft  gas  turbine  engine  of 
class  TF  and  of  rated  output  of  129 
ICilonewtons  thrust  or  greater, 
manufactured  on  or  after  January  1. 
1976,  shall  not  exceed: 


SN  =  83.6  (lO)  "'"*  (lO  is  in  kilonewtons). 

(c)  Exhaust  emission  of  smoke  from 
each  new  aircraft  gas  turbine  engine  of 
class  T3  manufactured  on  or  after 
January  1, 1978,  shall  not  exceed:  Smoke 
number  of  25. 

(d)  Gaseous  exhaust  emissions  from 
each  new  commercial  aircraft  gas 
turbine  engine  that  is  manufactured  on 
or  after  January  1, 1984,  shall  not  exeed: 

(1)  Classes,  TF,  T3,  T8  engines  equal 
to  or  greater  than  26.7  kilonewtons  rated 
output 

Hydrocarbons:  19.6  grams/kilonewton  rO. 

(2)  Class  TSS: 

Hydrocarbons:  140(0.92] ""  grams/ 
kilonewton  rO. 

(e)  Smoke  exhaust  emissions  from 
each  gas  turbine  engine  of  the  classes 
specified  below  shall  not  exceed: 

(1)  Class  TF  of  rated  output  less  than 
26.7  kilonewtons  manufactured  on  or 
after  August  9, 1985: 

SN  =  83.6(rO)"''"«  (rO  is  in  kilonewtons)  not 
to  exceed  a  maximum  of  SN  =>  50. 

(2)  Classes  T3,  T8,  TSS,  and  TF  of 
rated  output  equal  to  or  greater  than  26.7 
kilonewtons  manufactiu^d  oq^or  after 
January  1, 1984: 

SN  =  SS-OtrOj-'^MrO  is  in  kilonewtons)  not 
to  exceed  a  maximum  of  SN  =  50. 

(3)  Class  TP  of  rated  output  equal  to 
or  greater  than  1,000  kilowatts 
manufactiued  on  or  after  January  1. 
1984: 

SN  =  187(rO)-' '"  (rO  is  in  kilowatts). 

(f)  The  standards  set  forth  in 
paragraphs  (a),  (b),  (c),  (d),  and  (e)  of 
this  section  refer  to  a  composite  gaseous 
emission  sample  representing  the 
operating  cycles  set  forth  in  the 
applicable  sections  of  Subpart  G  of  this 
part,  and  exhaust  smoke  emissions 
emitted  during  operations  of  the  engine 
as  specified  in  the  applicable  sections  of 
Subpart  H  of  this  part,  measured  and 
calculated  in  accordance  with  the 
procedures  set  forth  in  those  subparts. 

Subpart  D— Extiauat  Emiaaiona  (In-Uaa 
Aircraft  Qaa  Turbine  Englnea) 

934.30    AppNcabilty. 

The  provisions  of  this  subpart  are 
applicable  to  all  in-use  aircraft  gas 
turtiine  engines  certificated  for 
operation  within  the  United  States  of  the 
classes  specified  beginning  on  the  dates 
specified  in  9  34.31. 

9  34.31    Standards  for  exhaust  emission*. 

(a)  Exhaust  emissions  of  smoke  from 
each  in-use  aircraft  gas  turbine  engine  of 
Class  T8,  beginning  February  1, 1974. 
shall  not  exceed:  Smoke  Number  of  30. 
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(b)  Exhaust  emissions  of  smoke  from 
each  in-use  aircraft  gas  turbine  engine  of 
Class  TF  and  of  rated  output  of  129 
kilonewtons  thrust  or  greater,  beginning 
January  1. 1976,  shall  not  exceed:     j 

SN  =  83.6(rO)-*"«  (rO  is  in  kilonewtoni). 

(c)  The  smoke  standards  set  forth  in 
paragraphs  (a)  and  (b)  of  this  section 
refer  to  exhaust  smoke  emissions 
emitted  during  operation  of  the  engine 
as  specified  in  the  applicable  sections  of 
Subpart  H  of  this  part,  and  measured 
and  calculated  in  accordance  with  the 
procedure  set  forth  in  those  subparts. 

Sut>part  E— {Reserved] 

Subpart  F— {Reserved] 

-  Siit>part  G— Test  Procedures  for 
Engine  Exhaust  Gaseous  Emissions 
(Aircraft  and  Aircraft  Gas  Turbine 
Engines) 

§34.60    Introductioa 

(a)  Except  as  provided  under  S  34.5. 
the  procedures  described  in  this  subpart 
shaU  be  the  test  program  to  determine 
the  conformity  of  new  aircraft  gas 
turbine  engines  with  the  applicable 
standards  set  forth  in  this  part 

(b)  The  test  consists  of  operating  the 
engine  at  prescribed  power  settings  on 
an  engine  dynamometer  (for  engines 
producing  primarily  shaft  power)  or 
thrust  measuring  test  stand  (for  engines 
producing  primarily  thrust).  The  exhaust 
gases  generated  during  engine  operation 
are  sampled  continuously  for  specific 
component  analysis  through  the 
analytical  train. 

(c)  The  exhaust  emission  test  is 
designed  to  measure  hydrocarbons, 
carbon  monoxide  and  carbon  dioxide 
concentrations,  and  to  determine  mass 
emissions  through  calculations  during  a 
simulated  aircraft  landing-takeoff  cycle 
(LTO).  The  LTO  cycle  is  based  on  time 
in  mode  data  during  high  activity 
periods  at  major  airports.  The  test  for 
propulsion  engines  consists  of  at  least 
the  following  four  modes  of  engine 
operations:  Taxi/idle,  takeoff,  climbout, 
and  approach.  The  mass  emission  for 
the  modes  are  combined  to  yield  the 
reported  values. 

(d)  When  an  engine  is  tested  for 
exhaust  emissions  on  an  engine 
dynamometer  or  test  stand,  the  complete 
engine  shall  be  used  with  all  accessories 
which  might  reasonably  be  expected  to 
influence  emissions  to  the  atmosphere 
installed  and  functioning,  if  not 
otherwise  prohibited  by  S  34.62(a)(2). 
Use  of  service  air  bleed  and  shaft  power 
extraction  fo  power  auxiUary,  gearbox- 


mounted  components  reqiured  to  drive 
aircraft  systems  is  not  permitted. 

(e)  Other  gaseous  emissions 
measurement  systems  may  be  used  if 
shown  to  yield  equivalent  results  and  if 
approved  in  advance  by  the 
Administrator  or  the  Administrator  of 
the  EPA, 

§34.61    Turbin*  fuel  specifications. 

For  exhaust  emission  testing,  fuel 
meeting  the  specifications  listed  below 
shall  be  used.  Additives  used  for  the 
purpose  of  smoke  suppression  (such  as 
organometallic  compounds)  shall  not  be 
present. 

Specification  for  Fuel  to  Be  Used  in 
Aircraft  Turbine  Engine  Emission 
Testing 


Proporty 


Specific  gravity  at  15'C 

Distillation  tefrtperature,  *C: 

10  percent  txMling  point 

Fmal  boiling  point 

Net  heat  of  combustioo.  kJ/Kg .. 

Aromatics,  volume  (percent) 

Naphttialenes,  volume  (percent). 

S»TX)ke  point  mm „. 

Hydrogen,  mass  (percent) 

Sulphur,  mass  (percent) 

Kinematic  Viscosity  at  — 20'C, 

mm/s „ „ 


Allowable  Range 
of  Values 


0.78-0.82 

160-201 

240-285 

42.860-43,500 

15-20 

1.0-3.0 

20-28 

13.4-14.0 

Less  than  0.3  pet 

4.0-6.5 


§  34.62    Ttst  procMiur*  (propulsion 
engines). 

(a)(1)  The  engine  shall  be  tested  in 
each  of  the  following  engine  operating 
modes  which  simulate  aircraft  operation 
to  determine  its  mass  emission  rates. 
The  actual  power  setting,  when 
corrected  to  standard  day  conditions, 
should  correspond  to  the  following 
percentages  of  rated  output.  Analytical 
correction  for  variations  from  reference 
day  conditions  and  minor  variations  in 
actual  power  setting  should  be  specified 
and/or  approved  by  the  Administration: 


TaM/ide.. 
Takeoff.... 
Ohntout.. 
Descant.. 


Approach. 


Class 


TP 


(•) 
100 
90 
NA 
30 


TF, 
T3. 
or 
T8 


(') 
100 
85 
NA 
30 


>  Paragraph  (a)  (2)  of  this  sectkxi. 


TSS 


(') 
100 
65 
15 
34 


(2)  The  taxi/idle  operating  modes 
shall  be  carried  out  at  a  power  setting  of 
7  percent  rated  thrust  unless  the 
Administrator  determines  that  the 
unique  characteristics  of  an  engine 


model  undergoing  certification  testing  at 
7  percent  would  result  in  substantially 
different  HC  emissions  than  if  the 
engine  model  were  tested  at  the 
manufacturers  recommended  idle  power 
setting.  In  such  cases  the  Administrator 
shall  specify  an  alternative  test 
condition. 

(3)  The  times  in  mode  (TIM)  shall  be 
as  specified  below: 


Class 

Moda 

TF 

TF. 
T3 
or 
T8 

TSS 

Taxi/idle 

20.0 

mm. 

0.5 

2.5 

N/A 

4.5 

26.0 

frtn, 

0.7 

2.2 

N/A 

4.0 

260 

Takeoff _ 

CSmbout  ...........„,.......„„....,.„ 

Descent 

Approach 

mia 
1.2 
2.0 
1.2 
2.3 

(b)  Emissions  testing  shall  be 
conducted  on  warmed-up  engines  which 
have  achieved  a  steady  operating 
temperature. 

§34.63    [Reserved] 

§34.64    Sampling  and  analytical 
procedures  for  measuring  gaseous  exhaust 
emissions. 

The  system  and  procedures  for 
sampling  and  measurement  of  gaseous 
emissions  shall  be  specified  by 
Appendices  3  and  5  to  Volume  II— 
Aircraft  Engine  Emissions  of  ICAO 
Annex  16, 18  February  1982,  First 
Edition.  June  1981,  which  are 
incorporated  herein  by  references  as 
indicated  in  S  34.4(c).  « 

§34.65-34.70    [Reeerved] 

§  34.71    Compliance  with  gaseous 
emission  standards. 

Compliance  with  each  gaseous 
emission  standard  by  an  aircraft  engine 
shall  be  determined  by  comparing  the 
pollutant  level  in  grams/kilonewton/ 
thrust/cycle  as  grams/kilowatt/cyde  in 
calculated  in  §  34.64  witii  the  apphcable 
emission  standard  under  this  part.  An 
acceptable  alternative  to  testing  every 
engine  is  described  in  Appendix  6  to 
Volume  n— Aircraft  Engine  Emissions, 
of  ICAO  Annex  16— Environmental 
Protection,  18  February  1982,  First 
Edition,  June  1981,  incorporated  herein 
by  reference  as  indicated  in  S  34.4(c). 
Other  methods  of  demonstrating 
compliance  may  be  approved  by  the 
Administrator  with  the  concurrence  of 
the  Administrator  of  the  EPA. 


Sul>|>art  H— Test  Procedures  for 
Engine  Smolce  Emission  (Aircraft  Gas 
Turt>ine  Engines) 

§34.80    introduction. 

Except  as  provided  under  §  34.5,  the 
procedures  described  in  this  subpart 
shall  be  the  test  program  to  determine 
the  conformity  of  new  and  in-use  ges 
turbine  engines  with  the  applicable 
standards  set  forth  in  this  part.  The  test 
is  essentially  the  same  as  that  described 
in  §§  34.60-34.62.  except  that  the  test  is 
designed  to  determine  the  smoke 
emission  level  at  various  operating 
points  representative  of  engine  usage  in 
aircraft.  Other  smoke  measurement 
systems  may  be  used  if  shown  to  yield 
equivalent  results  and  if  approved  in 
advance  by  the  Administrator  or  the 
Administrator  of  the  EPA. 

§34.81    Fuel  specifications. 

Fuel  having  specifications  as  provided 


in  §  34.61  shall  be  used  in  smoke 
emission  testing. 

§  34.82    Sampling  and  anaiyticai 
procedures  for  measuring  smolce  exiiaust 
emissions. 

The  system  and  procedures  for 
sampling  and  measurement  of  smoke 
emissions  shall  be  as  specified  by 
Appendix  2  to  Volume  II — Aircraft 
Engine  Emissions,  of  ICAO  Annex  16, 
Environmental  Protection,  18  February 
1982,  First  Edition,  June  1981, 
incorporated  herein  by  reference  as 
indicated  in  §  34.4(c). 

§34.83-34.88    [Reserved] 


§  34.89    Compliance  with  smoke  emisskMi 
standards. 

Compliance  with  each  smoke 
emission  standard  shall  be  determined 
by  comparing  the  plot  of  SN  as  a 
ftinction  of  power  setting  with  the 

0 


^ 


applicable  emission  standard  under  this 
part.  The  SN  at  every  power  setting 
must  be  such  that  there  is  a  high  degree 
of  confidence  that  the  standard  will  not 
be  exceeded  by  any  engine  of  the  model 
being  tested.  An  acceptable  alternative 
to  testing  every  engine  is  described  in 
Appendix  6  to  Volume  II — Aircraft 
Engine  Emissions,  of  ICAO  Annex  16 — 
Environmental  Protection,  18  February 
1982,  First  Edition,  June  1981, 
incorporated  herein  by  reference  as 
indicated  in  §  34.4(c).  Other  methods  of 
demonstrating  compliance  may  be 
approved  by  the  Administrator  with  the 
concurrence  of  the  Administrator  of  the 
EPA. 

Issued  in  Washington,  DC,  on  May  16, 1988. 

James  E.  Densmora, 

Deputy  Director  of  En  vironment  and  Energy. 

(FR  Doc.  88-11335  Filed  5-18-88;  3:51  pm] 
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Presidential  Documents 


Proclamation  5825  of  May  19.  1988 

National  Rural  Health  Awareness  Week,  1988 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

During  National  Rural  Health  Awareness  Week,  we  can  be  grateful  for  the 
significant  progress  made  over  the  years  by  countless  devoted  Americans  in 
providing  rural  health  care.  We  should  remember  as  well,  however,  the 
continuing  need  for  citizens  to  redouble  their  efforts  in  this  regard. 

A  quarter  of  all  Americans  Uve  in  the  towns,  villages,  and  farms  of  rural 
America.  Their  location  in  remote  areas  with  frequently  limited  transporta- 
tion, together  with  their  employment  on  the  land  and  in  forests,  mines,  and 
factories,  presents  continuing  and  sometimes  formidable  obstacles  to  the 
delivery  of  health  services.  For  instance,  rural  areas  are  finding  it  hard  to 
attract  enough  health  care  providers;  just  12  percent  of  our  physicians  and  a 
declining  number  of  professional  nurses  and  providers  of  long-term  care 
currently  serve  our  more  than  50  million  nu'al  citizens. 

Fortxmately,  dedicated  Americans  are  striving  to  overcome  challenges  and 
make  good  health  care,  including  the  benefits  of  our  ever-increasing  knowl- 
edge about  health,  nutrition,  and  disease  and  the  advantages  of  rapidly 
evolving  medical  technology,  accessible  to  rural  citizens.  Further  such  efforts, 
and  further  enhancement  of  public  awareness  of  rural  health  care  needs,  will 
reaffirm  our  commitment  to  the  well-being  of  rural  citizens. 

The  Congress,  by  Senate  Joint  Resolution  254,  has  designated  the  week  of  May 
15  through  May  21,  1988,  as  "National  Rural  Health  Awareness  Week"  and 
authorized  and  requested  the  President  to  issue  a  proclamation  in  observance 
of  this  week. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  May  15  through  May  21,  1988.  as 
National  Rural  Health  Awareness  Week,  and  I  call  upon  the  people  of  the 
United  States  to  observe  this  week  with  appropriate  programs,  ceremonies, 
and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  nineteenth  day  of 
May,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twelfth. 
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— 1668B 

16656 

166S6 

17058 

15576,  15578,  17088, 
17732, 18318 

16167 

18222 

18320 

1629& 

™.- ^^...„  17234 

16296 

17234 

1SZ8. 


50  cm 

1* 


91™. 
216.- 


301 

640-__.. 

661 

672„_.. 


srs-... 


18287 

16344 

i7aaa 

16838^ 

,171^4 

.ieoi^  16415 

16129- 

16562 


17_ 
18.. 
32.. 


33.. 


215... 
216>._ 
222_ 


228. 


402_ 


644- 
683._ 


....17984 
.-17964 
....  16298 
-..16296 
—  17733 
.»1629» 
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..-17984 
-- 17984 
....  15718 
..-1673& 
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CFR  CHECKUST 


This  checklist  prepared  by  the  Office  of  the  Federal  Register,  is 
published  vraekly.  It  is  arranged  in  the  order  of  CFR  titles,  prices,  and 
revision  dates.  » 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  avaHat>le  for  sale  at  tl>e  Government  Printing 
Offk». 

New  units  issued  during  the  week  are  announced  on  the  back  cover  of 
the  daily  Federal  Regtoter  as  they  become  available. 
A  checklist  of  current  CFR  vokimes  comprising  a  complete  CFR  set. 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sectiont 
Affected),  wtitoh  is  revised  monthly. 

The  annual  rate  for  sut>scription  to  ail  revised  volumes  is  $595.00    . 
domestk:,  $1 48.75  additmnal  for  foreign  mailing. 
Order  from  Superintendent  of  Documents,  Government  Printing  Office, 
Washington,  DC  20402.  Charge  orders  (VISA,  MasterCard,  CHOICE, 
or  GPO  Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk 
at  (202)  783-3238  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  Monday- 
Friday  (except  hoKdays). 
Titia  Prtea      RavWon  Data 


1, 2  (2  Rasarvsd) 

3  (1987  CanylaliM  and  Pom  IOC  and  101) 

4 

SPartK 

1-499 

700-1199 ^ 

T200-Eiid.  6  (6  Rssarvsd) 


7 

0-26.. 

27-45 


(10.00 
11.00 
14.00 

......  14.00 

15.00 

—  11.00 

.™.  15.00 

11.00 

46-51 16.00 

52 23.00 

53-209 ^ 18.00 

210-299 . . . 22.00 

300-399 - 1 1 .00 

400-699 17.00 

700-899 22.00 

900-999 26.00 

1000-1059 15.00 

1060-1 1 19 ..  12.00 

1 120-1 199 1 1 .00 

1200-1499 17.00 

1500-1899 9.50 

1900-1939 11.00 

1940-1949 21.00 

1950-1999 18.00 

2000-Eiid , 6.50 

8  11.00 

9ftHts: 

1-199 19.00 

200-6«d 17.00 

10  Parts: 

0-50 18.00 

51-199 14.00 

4v0~39t. .....«•.•«••■•••«•••••••••••••••••.••••»•»»»•«•••»»••■>•  I3>Q0 

400-499 13.00 

500-M 24.00 

11  10.00 

12PartK 

1-199 1 1 .00 

200-219 10.00 


220-299.... 
300-499.... 
500-599.... 

600-M 

13 

14  Parts: 

.1-59 

60-139 


14.00 
13.00 
18.00 
12.00 
20.00 

21.00 
19.00 


Jon.  1, 1988 

>  Jon.  1. 1988 

Jon.  1. 1988 

Jan.  1. 1988 
Jan.  1, 1988 
Jon.  1. 1988 

Jan.  1, 1988 
Jan.  1. 1988 
Jm.  1, 1988 
Jan.  1, 1988 
Jan.  1, 1988 
Jon.  1. 1988 
Jan.  1, 1988 
Jon.  1,  1988 
Jon.  1, 1988 
Jon.  1, 1988 
Jan.  1, 1988 
Jan.  1, 1988 
Jan.  1,  1988 
Jan.  1, 1988 
Jan.  1, 1988 
Jan.  1. 1988 
Jan.  1, 1988 
Jon.  1, 1988 
Jan.  1, 1988 
Jan.  1, 1988 

Jan.  1, 1988 
Jan.  1, 1988 


Jan. 


Jan. 
Jan. 

Wy 


Jan. 
Jan. 
Jan. 
Jon. 
Jan. 
Jan. 


1,1988 
1.1988 
1.1987 
1,1988 
1.1988 
1,1988 

1.1988 
1.1988 
1.1988 
1,1988 
1.1988 
1.1988 
1,1988 


18  Parts: 

0-149 

150-999-.. 
1000-End.- 


171 

1-199 

20O-239.. 
240-M... 


„ .^ 12.00 

zzr™!~.™Z~™Z---"-" 13.00 

19.00 

14.00 

!"!!!Z-!!"™Z!!Z!-!"ZZ"Z!!!!..!!  i4.oo 

„ 19.00 

18  Parts: 

1-149 15.00 

150-279 14.00 

280-399 13.00 

400-M 8.50 

19  Parts: 

1-199 27.00 

200-6td 5.50 

20  Parts: 

1-399 - 

400-499 

500-iBd 

21  Parts: 

1-99 

100-169 


12.00 

!!!!!!!!I!!!!!-ZI!!I!!-!ZZ!Z!!!  23.00 

. 24.00 

12.00 

14.00 

170-199 16.00 

•200-299 .. 5.00 

300-499 26.00 

500-599..™ ....- - 21.00 

600-799 7.00 

•800-1299 - ^ 16.00 

1300-fnd 6.00 

22  Parts: 

1-299 

300-Cnd 

23 


19.00 

13.00 

16.00 

24  Parts: 

0-199 V   1*00 


200-499.... 
500-699.-. 
700-1699.. 
1700-Cnd... 
25 


26.00 
9.00 
18.00 
12.00 
24.00 


26  Parts: 

§S  10-1.60 1200 

§{1.61-1.169 22.00 

^_^ . „„ 17.00 

ZZ.! ™ 14.00 

ZZZZZZ.Z  21.00 
: — 15.00 

; 17.00 

27.00 

S  §  1  ■  1001-1 .1400 16.00 


§{  1.170-1.300 

SS  1.301-1.400 

SS  1.401-1.500 

{g  1.501-1.640 

Si  1.641-1.850 

S{  1.851-1.1000.. 


Jan.  1. 1988 
Jon.  1. 1988 


it  1.1401-M.. 

2-29 

30-39 

40-49 

50-299 

300-499 

50O-S99 

600-M 

27  Parts: 

1-199 

200-End 

28 


20.00 
20.00 
13.00 
12.00 
14.00 
15.00 
8.00 
6.00 

21.00 
13.00 
23.00 


Jan.  1, 1988 
Jon.  1. 1988 
J«.  1, 1988 

Jan.  1, 1988 
Jan.  1, 1988> 
Jan.  1, 1988 

Jan.  1, 1988 
Jan.  1, 1968 
Jan.  1, 1988 

Apr.  1. 1987 
Apr.  1. 1987 
Apr.  1. 1987 

Apr.  1. 1987 
Apr.  1, 1987 
Apr.  1, 1987 
Apr.  1. 1987 

Apr.  1, 1987 
Apr.  1, 1987 

Apr.  1, 1987 
Apr.  1,  1987 
Apr.  1,  1987 


Apr. 
Apr. 
Apr. 


1, 1987 
1,1987 
1,  1987 
Apr.  1,  1988 
Apr.  1, 1987 
Apr.  1, 1987 
1,1987 
1,1988 


Apr. 
Apr. 


Apr.  1. 1987 

Apr.  1, 1987 
Apr.  1,  1987 
Apr.  1, 1987 

Apr.  1. 1987 
Apr.  1. 1987 
Apr.  1, 1987 
Apr.  1. 1987 
Apr.  1, 1987 
Apr.  1, 1987 


Apr- 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 

Apr- 
Apr. 
•Apr. 

Apr. 


1.1987 
1,1987 
1.1987 
1.1987 
1.1987 
1.1987 
1,1987 
1,1987 
1,1987 
1,1987 
1.1987 
1,1987 
1,1987 
1,1987 
1.1987 
1.1980 
1.1987 


Apr.  1, 1987 
Apr.  1, 1987 
July  1. 1987 


VI 
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Wa-1S99„ 
.1900-1910., 
191I-192S- 

1926 

1927-6id...„ 


301 

0-199 

200-699.. 
700-M... 


»4 

0-m 

200-M 

UPWtK 

\-».  Vol.  L. 
1-39.  Vol  I... 
1-l».VgkH.. 

1-109 

190499 

400-629 

630-699 

700-799 


33 

1-19». 

200-U..... 

34Pw1s: 

1-399 

300.399_ 
400>«i4..„ 
3» 

3»PartK 

1-W9. 

20O-M 

37 

MPtKfK 

0-17 „ 

II 
39 


T-5T.._ 

52 

53-60.. 
61-00.. 


n-99 

100-149 

150-189 

190-399 

400-424 

4S.499 

7a».M 

41CtMpten: 
1.  T-1  to  l-W. 
1.1-11  to 

3-6 

r 

8 

9 


2(7RMr»««. 


10-17.. 
18.  VW. 


1-5. 


18.  Vol.  I,  tats  6-19 ._ 
1<.\M.B,  Pans  20-52. 

19-100 

UlOO 

10? 

102-200 

20f-M "„™IZ 


-.  14.00 

—  7.oa 

—  24.00 
-.  10.00 
„..  28.00 
.-.  6.50 
-..  10.00 

—  23.00 

.»  20.00 

.-.  8.50 

.-.  18.00 

™  12.00 

....  16.00 


15.00 
19.00 
18.00 
20.00 
23.00 
21.00 
13.00 
15.00 
16.00 

27.00 
19.00 

20.00 
11.00 
23.00 


12.00^ 

19;00 

13.00 

2r.oo 

16.00 
13.00 

2T.0O 
26.00 
24.00 
12.00 
25.00 
23.00 
18.00 
29.00 
22.00 
21.00 
27.00 

13.00 

13.00 

14.00 

6.00 

«.50 

13.00 

9.50 

17.00 

ra.oo 

13.00 
13.00 
10.00 
23.00 
11.00 
8.50 


July  1.1987 
Jutf  1.1987 
Jut»  1.1907 
Mr  1.1987 
My  1. 19W 
My  1.  1907 
My  1.  1987 
My  1,  1987 

UfhVm 
My  1.1987 
July  1.1987 

July  1.1907 
.lul»U1987 

♦Jnly-T.  19»t 
«Julyl.ltM 
Julyl.  19» 
July  1. 1987 
July  1. 1907 
*  July  1,1986 
July  1, 1987 
July  1.1987 

July  1. 1987 
July  1. 198r 

July  1.1987 
July1J«7 

July  1.1917 

July  r,  1987 
July  1.1987 
U^l.  1987 

July  1,1987 
July  1.1987 
July  1,1987 

July  1.1987 
Ady  1.1987 
July  1. 1982 
July  1.1987 
July  1.1987 
July  I.  1987 
July  1,1987 
July  1,1987 
Julyl.  198Bt 
July  1.1987 
Julyl,  1987 

•July  1.1984 

•Julyl.  1984 

•Julyl.  19W 

•July  1. 1984 

•Julyl,  1984 

•Julyl,  198* 

•July  1,198* 

•July  1.198* 

•July  1. 198* 

•July  1. 198* 

•July  1,  1984 

July  1.1987 

Julyl,  1987 

Julyl.  1987 

Julyl,  19^ 


4 


TNte 


421 

1-60 

61-399 

409-429 

430-M 

43PartK 

1-999^ 
1000-39W" 


451 

1-199 

200-499.„. 
500-1  m... 
1200-fiid... 

mi 

l-4«t„ 
41-«ft. 
70-89^. 


90-139.™ 
MO-USu 


156-165.. 
169-199;. 


15.00 
5J0 

21.00 
M.00 

IT.OO 
24.00 
11.00 
18.00 

14.00 

9.0O 

19.00 

t«lOO« 

1».09. 

19.00 

7.00' 

ao9 

12.00 
14.00 
13.00 


47 


2049.. 


10.00 

17.0e< 
U-00 


70-79.„... 
80-Ciid..... 


1  (Porto  l-M). 

l(R«1»52r^)...„ 

2  (tato  201-251). 
2  (Parti  252-299). 


7-14^.. 


IS-Bid- 

4ftMrts^ 
h-9*. 


100-177 

178^90 

300-399 

400-990 

1000-1 1«1„ 
1300  Brf— 


CRtodKuirf  FMbft  AUi 

CoMptalt  1988  OR  Ml 

Micmlidto<ISEdWiite 

CoMptoto  Ml  (oaMiM  NMlRg) 
t.(flin  <■■  mofcg) 

I  (mdiudflt  ittuarf).. 

I  (makdm  inuad).. 
■wnnawu  copm 

■  lacanw  TM*  3  ii  on 


..   17.00 

-  20,00 

..  26.00 

-  16.00 
_  17.00 
..  15.00 
„  17.00 
.  24.00 
..  23.00 

.  lOitt 

.  2Siltt 

.  WJOt 

^  17.00 

.  22.00 

.  17.00 

.  18.00 

.  UlOO 
.  12.00 
.   14.00 

.   27.00 

.595.00 

.125.00 
.115.00 
,185.00 
.185.00 
.     3.75 


Oct.  1. 1987 
Oct.  1. 1987 
Od.  1.U87 
Od.  1. 1987 

Od.  U 1987 
Od.  1,1987 
Otr.r.  1987 
Od.  1.1987 

Od.  T.  1987 
Od.  1.  1987 
Od.  1-.  1997 
Od.  1.1997 

0«.  y,  1997 
Od.  1, 190t 
Od.  h  1997 
Od^  1,1997 

Od.  1.  wn 

Od.  1,1987 
Od.  1.1987 
flfet  1, 1997 
Od.  1. 199^ 

Odil, 
Odi  V 

OHLll 

Od.1,198» 
Od.1.  M87 

Od.  1. 1987 
Od.  1, 1987 
Od.  1,  1987 
Od.  1. 1997 
Od.  1.  1987 
Od.  1.  1997 
Od.  1, 1997 

Ott.  1.1997 

Od.  nngr 

Od.  1,1889 
Od;  1. 19e 
Od;  1. 1987 
Od;  V1997 
Od.».  1997 

0d.1il9n 
Od.  1,  1997 
Od.  1. 1981 

Jn.  1,  1997 

1988 

198* 
198S 
1997 
1988 
1988 

dMMka 


tam^Mau.  Mt  vdwM  mi  iM  pravioM 

MWtt. 

I  ID  ah  mtmn  iiww  >w»l|<i<  tmittflm^mitHm.  I.  N^mDk. 
ST;  NtK  IImOI  iimIiwi  liiii  Im»m|  1,  l«7.  AHUtonMa* 

*ltoMM4MMi»ilk«riMM«Mn|nM4|did4rt«ikiMi4A^.  I.  IMOtoHHa* 
M.  1«0  «iO«  «ikM  iMM4  *  d  «fr.  1, 1980.  *mM  b*  i«*a4. 

«1hfMr  1.  IMS  iM*  d  32  0>  PM(  Um  CMMiM  •  Mto  «dy  lor  PM*  1-39 
.Mr  *•  M  M  «i.tti  DMkM*  AcwMiM  ligMtM  k  PM  1-39. 


■i4^«f  My  r.  KM,  cMMWt|*M 

«.TM  «-'J.'V?  **"**— "**"  '    »'!■'■  <*rtH*»>w<i4Ji4y1.H»6  to  Jm» 
30, 1«7.1htCI>«dMwiHM4aidMy  1, 19M,  AmU  bi  r«ilH4 

•1»»Mr,  1.  19tS  •«•.*  41  0«  OuplM  1-M)0  ««*i  •■*  till,  fcr  Ouplw  1.*^ 
«rhdMk«.Mr*aMlN>l«irMMMMi««rilliGMkiaiVMn1l»M;< 
(mtwhw^liwtJwflrjdyl,  m» iiiniHiii  iHi^iMt. 


; 


VOL 


1988 


UMI 


■  I 


